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NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7CFR  Part  1306 

Over>Order  Price  Regulation 

AGENCY:  Northeast  Dairy  Compact 

Commission. 

action:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Compact  Over-order  Price  Regulation  to 
establish  a  reserve  fund  for 
reimbursement  to  school  food 
authorities.  The  reserve  fund  is  required 
to  implement  the  previously  issued 
regulation  exempting  certain  milk  sold 
by  school  food  authorities  from  the 
Over-order  Price  Regulation. 
EFFECTTVE  DATE:  September  10, 1998. 
ADDRESSES:  Northeast  Dairy  Qunpact 
Commission.  43  State  Street,  P.O.  Box 
1058.  Montpelier.  Vermont  05601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission  at 
the  above  address  or  by  telephone  at 
(802)  229-1941.  or  by  facsimile  at  (802) 
229-2028. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Northeast  Dairy  Compact 
Commission  (the  "Commission")  was 
established  imder  authority  of  the 
Northeast  Interstate  Dairy  Compact 
("Compact").  The  Compact  was  enacted 
into  law  by  each  of  the  six  participating 
New  England  states  as  follows: 
Connecticut— Pub.  L.  93-320;  Maine — 
Pub.  L.  89-437,  as  amended,  Pub.  L  93- 
274;  Massachusetts— Pub.  L.  93-370; 
New  Hampshire— Pub.  L.  93-336; 
Rhode  Island— Pub.  L.  93-106; 
Vennont — ^Pub.  L.  93-57.  In  accordance 
with  Article  I,  Section  10  of  the  United 
States  Constitution,  Congress  consented 
to  the  Compact  in  Pub.  L.  104-127 
(FAIR  ACT),  Section  147,  codified  at  7 
U.S.C.  7256.  Subsequently,  the  United 


States  Secretary  of  Agriculture,  pursuant 
to  7  U.S.C.  7256(1),  authorized 
implementation  of  the  Compact.  The 
Compact  empowers  the  Commission  to 
promulgate  and  enforce  "rules  and 
regulations  as  it  deems  necessary  to 
implement  any  provisions  of  this 
compact,  or  to  effectuate  in  any  other 
respect  the  purposes  of  this  compact." 
Article  m.  Section  7.  The  Compact 
authorizes  the  Compact  Commission  to 
consider  adopting  a  compact  Over-order 
Price  Regulation.  Article  IV,  Section  9. 
A  compact  over-order  price  is  defined 
as: 

A  minimum  price  required  to  be  paid  to 
producers  for  Class  1  milk  established  by  the 
Commission  in  regulations  adopted  pursuant 
to  sections  nine  and  ten  of  this  compact, 
which  is  above  the  price  established  in 
federal  marketing  orders  or  by  state  fiarm 
price  regulation  in  the  regulated  area.  Such 
price  may  apply  throughout  the  region  or  in 
any  part  or  parts  thereof  as  defined  in  the 
regulations  of  the  Commission. 

Article  II,  Section  2(8). 

The  regulated  price  authorized  by  the 
Compact  is  actually  an  incremental 
amoimt  above,  or  "over-order"  the 
minimum  price  for  the  same  milk 
established  by  Federal  Milk  Market 
Order  I.  The  price  regulation  establishes 
the  minimum  procurement  price  to  be 
paid  by  fluid  milk  processors  for  milk 
that  is  ultimately  utilized  for  fluid  milk 
consumption  in  the  New  England 
region.  Price  regulation  also  provides  for 
payment  of  a  uniform  "over-order" 
price,  out  of  the  proceeds  of  the  price 
regulation,  to  dairy  farmers  making  up 
the  New  England  milkshed,  regardless 
of  the  utihzation  of  their  milk.  See,  e.g.. 
Compact,  Art.  IV,  Sections  9  and  10. 

Pursuant  to  its  rulemaking  authority 
imder  Article  V,  Section  11  of  the 
Compact,  the  Commission  concluded  an 
informal  rulemaking  process  and  voted 
to  adopt  a  Compact  Over-order  Price 
Reg\dation.  See,  62  FR  29626  (May  30, 
1997).  The  Commission  subsequently 
amended  and  extended  the  Compact 
Over-order  Price  Regulation.  See.62  FR 
62810  (November  25, 1997).  The 
Commission  further  ameijded  the  Over- 
order  Price  Regulation  relative  to  certain 
milk  sold  by  school  food  authorities  in 
New  England.  See  63  FR  10104 
(February  27, 1998).  The  current 
Compact  Over-order  Price  Regulation  is 
codified  at  7  CFR  1300  throu^  1308. 

Article  V,  Section  11  of  the  compact 
delineates  the  administrative  procedure 
the  Commission  must  follow  in 


deciding  whether  to  adopt  or  amend  a 
price  regulation.  That  section  requires 
the  Commission  to  conduct  an  informal 
rulemaking  proceeding  governed  by 
section  four  of  the  federal 
Administrative  Procedures  Act 
("APA"),  as  amended,  5  U.S.C  553,  to 
provide  interested  persons  with  an 
opportunity  to  present  data  and  views. 
Tlie  informal  rulemaking  proceeding 
must  include  public  notice  and 
opportunity  to  participate  in  a  public 
hearing  and  to  present  written 
comment.  In  addition,  section  553(d)  of 
the  APA  provides  that  "publication  or 
service  of  a  substantive  rule  shall  be 
made  not  less  than  30  days  before  its 
effective  date,"  subject  to  several 
enumerated  exceptions,  including 
sitiiations  where  the  agency  finds  "good 
cause"  for-dispensing  with  this 
requirement.  See,  5  U.S.C.  553(d)(3).  To 
the  extent  that  this  rule  is  viewed  as  a 
substantive  rule,  the  Commission  finds 
that  there  is  good  cause  for  dispensing 
with  the  30-day  waiting  period  of  553(d) 
because  compliance  is  impracticable, 
imnecessary,  and  contrary  to  the  public 
interests 

The  Commission  emphasizes  that  this 
.rule  merely  implements  the  February 
27, 1998  final  rule  adopted  by  the 
Commission  after  a  comprehensive 
administrative  process,  including  public 
hearing,  notice-and-comment 
rulemaking,  and  a  producer  referendum, 
as  well  as  a  full  30-day  notice  period 
prior  to  the  effective  date.  See.  63  FR 
10104  (February  27, 1998). 
Additioiudly,  the  Conunission  has 
entered  into  a  Memorandiun  of 
Understanding  between  the  Compact 
Conunission  and  the  appropriate  state 
agencies  of  the  participating  states,  as 
required  by  the  previously  issued  rule, 
which  est^Ushes  the  procedure  for 
providing  reimbursement  to  the  school 
food  service  programs.  See,  7  CFR 
1301.13.  This  rule  implements  that 
reimbursement  procedure. 

On  June  11,1998  the  Commission 
issued  a  notice  of  proposed  rulemaking ' 


■  63  FR  31343  Oune  11, 1998).  In  this  same  notics 
of  proposed  rulemaking,  the  Commission  also 
proposed  to  exclude  milk  from  the  pool  which  is 
either  diverted  or  transferred,  in  bulk,  (not 
including  bulk  transfers  of  skimmed  milk  and 
condensed  milk)  out  of  the  Compact  regulated  area. 
The  Commission  is  continuing  its  deliberations  on 
these  proposed  rules  to  Parti  1301  and  1304 
regarding  diverted  and  transferred  milk,  and  is 
holding  an  additional  public  hearing  and  has 
extended  the  comment  period  on  these  proposals 
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to  amend  the  Compact  Over-Order  Price 
Regulation  to  establish  a  reserve  fund 
for  reimbursement  to  school  food 
authorities.  The  reserve  fund 
established  by  this  rule  is  simply  the 
administrative  mechanism  selected  by 
the  Commission,  in  its  discretion,  and 
incorporated  into  the  Memorandum  of 
Understanding  with  the  participating 
states  pursuant  to  7  CFR  1301.13,  for 
implementing  the  previously-issued 
regulation  exempting  certain  milk  sold 
by  school  food  authorities  from  the 
Over-Order  Price  Regulation. ^ 

The  Northeast  Dairy  Compact 
Commission  held  a  public  hearing  to 
receive  testimony  on  the  proposed  rules 
at  9:00  AM  on  July  1, 1998  at  the  Capitol 
Center  for  the  Arts,  Governor's  Hall,  44 
South  Main  Street,  Concord,  New 
Hampshire.  Pvirsuant  to  Article  VUD)  of 
the  Commission's  Bylaws,  additional 
comments  and  exhibits  were  received 
until  5:00  PM  on  July  15.  1998. 

Based  on  the  oral  testimony  and 
written  comments  and  exhibits 
received,  the  Commission  hereby 
amends  the  current  Over-Order  Price 
Regulation,  7  CFR  1306.3,  to  estabUsh  a 
reserve  fund  for  reimbursement  to 
school  food  authorities. 

n.  Summary  and  Analysis  of  Issues  and 
Comments 

The  Conunission  held  its  deliberative 
meeting  on  August  5, 1998  ^  to  duly 
consider  all  oral  and  written  comments 
received  at  the  pubUc  hearing  held  on 
July  1, 1998  and  the  additional 
comments  received  by  the 
Commission's  published  comment 
deadline  of  July  15, 1998  <  and  to 


until  5:00  p.m.  September  16, 1998.  See,  63  FR 
43891(August  17.  1998). 

^The  regulation  provides:  "Effective  April  1. 
1998,  all  fluid  milk  distributed  by  handlers  in  eight- 
ounce  containers  under  open  and  competitive  bid 
contracts  for  the  1998-1999  contract  year  with 
School  Food  Authorities  in  New  England,  as 
deRned  by  7  CFR  210.2.  to  the  extent  that  the 
school  authorities  can  demonstrate  and  document 
that  the  costs  of  such  milk  have  been  increased  by 
operation  of  the  Compact  Over-Order  Price 
Regulation.  In  no  event  shall  such  Increase  exceed 
the  amount  of  the  Compact  over-order  obligation. 
Documentation  of  increased  costs  shall  be  in 
accordance  with  a  memorandum  of  understanding 
entered  into  between  the  Compact  Commission  and 
the  appropriate  state  agencies  not  later  than  May  1, 
1998.  The  memorandum  of  understanding  shall 
Include  provisions  for  certiTication  by  supplying 
vendor/processors  that  their  bid  and  contract  cost 
structures  do  in  foct  incorporate  the  over-order 
price  obligation,  in  whole  or  in  part,  and  provisions 
for  defining  the  components  of  cost  structure  to  be 
provided  in  support  of  such  certification.  The 
memorandum  shall  also  establish  the  procedure  for 
providing  reimbursement  to  the  school  food  service 
programs,  including  the  scheduling  of  payments 
and  the  amount  to  be  escrowed  by  the  Commission 
to  account  for  such  payments."  7  CFR  1301. X 

^Public  notice  of  this  meeting  was  published  at 
63  FR  40069  (July  27.  1998). 

463  FR  31943  Uune  11. 1998). 


deliberate  and  act  on  the  proposed 
amendments  to  the  Over-order 
regulation. 

School  Milk  Reserve  Regulation 

The  Commission's  Regulations 
Administrator,  Carmen  Ross,  testified  at 
the  public  hearing  on  July  1, 1998  and 
explained  the  issue  and  why  the 
proposed  amendment  was  needed.  Mr. 
Ross  testified  that  in  order  to  implement 
the  regulation  ^  promulgated  by  the 
Commission  providing  a  reimbursement 
to  school  food  authorities  for  certain 
milk  sold  in  eight-ounce  containers,  the 
Over-Order  Price  Regulation  must  be 
amended  to  establish  a  reserve 
accoimt.  * 

The  proposed  regulation  authorizes  the 
Commission  to  establish  the  reserve  fund 
necessary  to  process  any  qualified 
reimbursement  claims  that  are  submitted  by 
school  food  authorities.  The  proposed 
regulation  also  authorizes  the  Commission  to 
return  any  siuplus  funds  from  this  reserve 
account  to  the  producer-settlement  fund.'' 

Discussion  of  Comments 

A  total  of  ten  individuals  submitted 
oral  and/or  written  public  comments.  Of 
the  total  comments  received,  six 
commenters  •  supported  the  proposed 
rule  relating  to  establishing  a  reserve 
accoimt  for  reimbursement  of  school 
food  authorities,  no  commenters 
opposed  the  proposed  amendment,  llie 
Commission  adopts  the  rule  as 
proposed. 

m.  Summary  and  Explanation  of 
Findings 

Article  V,  Section  12  of  the  Compact 
directs  the  Commission  to  make  four 
findings  of  fact  before  an  amendment  of 
the  Over-Order  Price  Regulation  can 
become  effective.  Each  required  finding 
is  discussed  below. 

a.  Whether  the  Public  Interest  Will  Be 
Served  by  the  Amendments 

The  first  finding  considers  whether 
the  amendment  of  the  Compact  Over- 
Order  Price  Regulation  to  estabUsh  a 
reserve  fund  for  the  reimbursement  to 
school  food  authorities  serves  the  public 
interest.  The  Commission  reaffirms  its 
prior  finding  that  the  establishment  of 
an  exemption  mechanism  for  milk  sold 
in  eight-oimce  containers  by  school  food 
service  programs  serves  the  public 
interest.  ^  For  all  of  the  same  reasons  the 
Commission  adopted  the  previous 


regulation,  1°  the  Commission  finds  that 
the  public  interest  will  be  served  by 
amending  the  Over-Order  Price 
Regulation  to  provide  for  a  reserve  fimd 
to  implement  that  regulation. 

b.  The  Impact  on  the  Price  Level  Needed 
To  Assure  a  Sufficient  Price  to 
Producers  and  an  Adequate  Local 
Supply  of  Milk 

The  second  finding  considers  the 
impact  of  the  amendment  on  the  level 
of  producer  price  needed  to  cover  the 
costs  of  production  and  to  assure  an 
adequate  local  supply  of  milk  for  the 
inhabitants  of  the  regulated  area  and  for 
manufacturing  purposes. '  ■ 

The  Commission  reaffirms  its  prior 
findings  regarding  the  sufficiency  of  pay 
prices  for  milk  needed  to  meet  the  New 
England  market  demand.  ■  ^  The 
Commission  previously  concluded  that, 
although  amending  the  Compact  Over- 
order  Price  Regulation  to  exempt  certain 
milk  sold  by  school  food  authorities 
would  decrease  the  producer  pay  price, 
the  price  regulation  would  nevertheless 
remain  at  a  sufficient  level  to  assure  that 
producer  costs  of  production  are 
covered  and  to  elicit  an  adequate  supply 
of  fluid  milk  for  the  region.'^  The 
Commission  now  reaffirms  this  finding 
and  further  concludes  that  the 
establishment  of  a  reserve  accoimt  to 
implement  the  school  milk  exemption 
will  assure  producers  of  a  sufficient 
price  and  will  elicit  an  adequate  local 
supply  of  milk. 

c.  Whether  the  Major  Provisions  of  the 
Order.  Other  Than  Those  Fixing 
Minimum  Milk  Prices,  Are  in  the  Public 
Interest  and  Are  Reasonably  Designed 
To  Achieve  the  Purposes  of  the  Order 

The  third  finding  requires  a 
determination  of  whether  the  provisions 
of  the  regulation  other  than  those 
establishing  minimum  milk  prices  are  in 
the  public  interest.  The  amendment 
serves  to  implement  the  prior  regulation 
establishing  an  exemption  from  the 
price  regulation  for  certain  milk  sold  by 
school  food  authorities.  Therefore,  the 
matter  of  the  public  interest  is 
addressed  under  the  first  required 
finding  and  not  under  this  finding.  In 
any  event,  the  Commission  concludes 
that  the  price  regulation,  as  hereby 
amended,  remains  in  the  public  interest 


'63  FR  10104  (February  27, 1998). 

*Carmen  Ross,  Tr.  at  22-23. 

'  Ross  Tr.  at  22-23. 

'Wellington  Tr.  at  62,  and  on  behalf  of  Agri-mark 
and  Dairylea  WC  11;  EUinwood  Tr.  at  99; 
Berthiaume  at  WC  5,  7;  Graves  at  WC  14;  and  Beach 
at  WC  17. 

*63  FR  10106-10110  (February  27, 1998). 


">See,  footnote  2  for  text  of  the  regulation. 

■'As  noted  in  prior  rulemaking  proceedings,  the 
Conunission  limits  its  assessment  to  issues  relating 
to  the  fluid  milk  market.  62  FR  29632  (May  30. 
1997);  62  FR  62812  (November  25. 1997);  and  63 
FR  10109  (February  27, 1998). 

'J  62  FR  29632-29637  (May  30,  1997);  62  FR 
62812-62817  (November  25. 1997);  and  63  FR 
10109-10110  (February  27, 1998). 

"  63  FR  101 10  (February,  27, 1998). 
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in  the  manner  contemplated  by  this 
finding. 

d.  Whether  the  Terms  of  the  Proposed 
Amendment  Are  Approved  by 
Producers 

The  fourth  finding,  requiring  the 
determination  of  whether  the 
amendment  has  been  approved  by 
producer  referendum  pursuant  to 
Article  V.  Section  13  of  the  Compact  is 
invoked  in  this  instance  given  that  the 
amendment  will  affect  the  level  of  the 
price  regulation  on  the  producer  side.  In 
this  final  rule,  as  in  the  previous  final 
rules,  the  Commission  makes  this 
finding  premised  upon  certification  of 
the  results  of  the  producer  referendum. 
The  procedure  for  the  producer 
referendum  and  certification  of  the 
results  is  set  forth  in  7  CFR  part  1371. 

Pursuant  to  7  CFR  1371.3  and  the 
referendum  procedure  certified  by  the 
Conmiission,  a  referendum  was  held 
during  the  period  of  August  14  through 
August  24, 1998.  All  producers  who 
were  producing  milk  pooled  in  Federal 
Order  #1  or  for  consumption  in  New 
England,  during  March,  1998,  the 
representative  period  determined  by  the 
Commission,  were  deemed  eligible  to 
vote.  Ballots  were  mailed  to  these 
producers  on  or  before  August  14, 1998 
by  the  Federal  Order  #1  Market 
Administrator.  The  ballots  included  an 
official  summary  of  the  Commission's 
action.  Producers  were  notified  that,  to 
be  counted,  their  ballots  had  to  be 
returned  to  the  Commission  offices  by 
5:00 pan.  on  August  24, 1998.  The 
ballots  were  opened  and  counted  in  the 
Commission  offices  on  August  25, 1998 
under  the  direction  and  supervision  of 
Mae  S.  Schmidle,  Vice-Chair  of  the 
Commission  and  designated 
"Referendum  Agent." 

Twelve  Cooperative  Associations 
were  notified  of  the  procedures 
necessary  to  block  vote  by  letter  dated 
August  6, 1998.  Cooperatives  were 
required  to  provide  prior  written  notice 
of  their  intention  to  block  vote  to  all 
members  on  a  form  provided  by  the 
Commission,  and  to  certify  to  the 
Commission  that  1]  timely  notice  was 
provided,  and  2)  that  they  were 
qualified  under  the  Capper- Volstead 
Act.  Cooperative  Associations  were 
further  notified  that  the  Cooperative 
Association  block  vote  had  to  be 
received  in  the  Commission  office  by 
5:00  p.m.  on  August  24, 1998.  Certified 
and  notarized  notification  to  its 
members  of  the  Cooperative's  intent  to 
block  vote  or  not  to  block  vote  had  to 
be  mailed  by  August  18, 1998  with 
notice  mailed  to  the  Commission  offices 
no  later  than  August  20, 1998. 


Notice  of  Referendum  Results 

On  August  25, 1998  the  duly 
authorized  referendum  agent  verified  all 
ballots  according  to  procedures  and 
criteria  established  by  the  Commission. 
A  total  of  4,240  ballots  were  mailed  to 
eligible  producers.  All  producer  ballots 
and  cooperative  block  vote  ballots 
received  by  the  Commission  were 
opened  and  counted.  Producer  ballots 
and  cooperative  block  vote  ballots  were 
verified  or  disqualified  based  on  criteria 
established  by  the  Commission, 
including  timeliness,  completeness, 
appearance  of  authenticity,  appropriate 
certifications  by  cooperative 
associations  and  other  steps  taken  to 
avoid  duplication  of  ballots.  Ballots 
determined  by  the  referendum  agent  to  . 
be  invalid  were  marked  "disquahfied" 
with  a  notation  as  to  the  reason. 

Block  votes  cast  by  Cooperative 
Associations  were  then  counted. 
Producer  votes  against  their  cooperativs 
associations  block  vote  were  then 
counted  for  each  cooperative 
association.  These  votes  were  deducted 
from  the  cooperative  association's  total 
and  were  counted  appropriately.  Ballots 
returned  by  cooperative  members  who 
cast  votes  in  agreement  with  their 
cooperative  block  vote  were  disqualified 
as  duplicative  of  the  cooperative  block 
vote. 

Votes  of  independent  producers  not 
members  of  any  cooperative  association 
were  then  counted. 

The  referendum  agent  then  certified 
the  following: 

A  total  of  4,240  ballots  were  mailed  to 
eligible  producers. 

A  total  of  3,265  ballots  were  returned 
to  the  Commission. 

A  total  of  43  ballots  were 
disqualified — late,  incomplete  or 
duplicate. 

A  total  of  3,222  ballots  were  verified. 

A  total  of  3,128  verified  ballots  were 
cast  in  favor  of  the  price  regulation. 

A  total  of  94  verified  ballots  were  cast 
in  opposition  to  the  price  regulation. 

Accordingly,  notice  is  hereby 
provided  that  of  the  verified  ballots  cast, 
3,222,  97.1%,  or  3,128,  a  minimum  of 
two-thirds  were  in  the  affirmative. 

Therefore,  the  Commission  concludes 
that  the  terms  of  the  proposed 
amendment  is  approved  by  producers. 

IV.  Good  Cause  fin-  Effective  Date      - 
Within  30  Day  Notice  Period 

The  Administrative  Procedure  Act,  5 
U.S.C.  553(d),  fequires  that  the  Compact 
Commission  publish  a  substantive  rule 
not  less  than  30  days  before  its  effective 
date,  except  that  this  time  period  is  not 
required  for  a  substantive  rule  which 
grants  or  recognizes  an  exemption  or 


relieves  a  restriction  or  as  otherwise 
provided  by  the  agency  for  good  cause     ' 
found  and  published  with  the  rule.  In 
the  event  this  final  rule  is  viewed  as  a 
substantive  rule,  the  Commission 
concludes  that  there  is  good  cause  for 
non-compliance  with  the  30-day 
advance  publication  provision  of  553(d) 
and  publishes  this  final  rule  on 
September  1, 1998,  with  an  effective 
date  of  September  10, 1998. 

The  Commission  previously  adopted 
a  regulation  exempting  certain  milk  sold 
by  school  food  authorities  from  the 
Compact  Over-order  Price  Regulation 
and  published  that  final  rule  on 
February  27, 1998  with  an  effective  date 
of  April  1, 1998,  more  than  30  days  after 
its  publication.'*  That  exemption  was 
duly  promulgated  with  full  compliance 
of  all  applicable  notice,  hearing  and 
comment  provisions  of  the    . 
Administrative  Procedure  Act."  That 
exemption  regulation  also  required  the 
Commission  to  take  appropriate  steps  to 
enter  into  a  memorandum  of 
imderstanding  with  the  appropriate 
state  agencies  and  thus  to  "establish  the 
precise  mechanics  of  the  reimbursement 
procedure."  63  FR  at  10108.  See  also. 
Proposed  Rule,  63  FR  31943,  31944 
(June  11, 1998)  (confirming  that  the 
Commission  "has  entered  into  a 
Memorandum  of  Understanding  with 
each  of  the  six  New  England  states 
regarding  the  school  milk 
reimbursement  program.") 

In  addition,  the  prior  exemption 
regulation  was  approved  by  producers 
pursuant  to  a  producer  referendum 
conducted  in  February  1998.  The 
producer  referendum  procedure  " 
requires  the  Compact  Commission  to 
distribute  a  ballot  to  each  producer 
eligible  to  cast  a  ballot  in  the 
referendum.  The  ballot  must  include  a 
description  of  the  terms  and  conditions 
of  the  referendum  and  an  official  copy 
of  the  proposed  regulation  or 
amendment.  This  final  rule  merely 
recognizes  and  implements  the 
previously  approved  regulation  and  this 
final  rule  was  also  approved  by 
-producer  referendum  conducted  in 
AiJ^nist  1998. 

'Tne  commission  determines  that 
compliance  with  the  30-day  waiting 
period,  in  this  instance,  is  excused  for 
three.separate  reasons:  it  is  (1) 
impracticable,  (2)  unnecessary,  and  (3) 
contrary  to  the  public  interest.  See,  e.g.. 


"63  FR  10104  (February  27. 1998). 

"See,  63  FR  10104, 10105  (February  27, 
1998)(des<a'ibing  administrative  proceedings 
culminating  in  the  adoption  of  the  rule  exempting 
certain  school  milk  from  the  operation  of  the  Over- 
order  Price  RegulatiorL] 

'■^Compact  Commission  Bylaws,  Article  VI, 
section  I.  7  CF.R.  Part  1371. 
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Service  Employees  Intern.  Union,  Local 
102  v.CountyofSan  Diego,  60  F.3d  1346 
(9th  Cir.  1994)  (good  cause  exemption  to 
§  553(d)  includes  situations  where 
compliance  is  impracticable, 
imnecessary,  or  contrary  to  the  public 
interest);  Buschmann  v.  Schweiker,  676 
F.2d  352  (9th  Cir.  1982)  (same). 

(1)  It  would  be  impracticable  to 
provide  the  thirty-day  interval  because 
the  previously  published  amendment 
exempting  certain  school  milk  for  the 
1998-1999  school  year  applies  to  milk 
being  distributed  to  schools  opening  in 
New  England  in  August.  The  full  thirty- 
day  notice  would  not  allow  the 
Commission  to  set  aside  the  funds  from 
the  August  pool,  paid  in  September, 
although  the  potential  liability  to 
eligible  school  food  authorities  would 
be  established  with  the  opening  of  the 
1998-1999  school  year;  and 

(2)  The  full  thirty-day  notice  is 
imnecessary  because  this  amendment 
merely  affects  the  mathematical 
computations  necessary  to  implement 
the  existing  rule  exempting  school  milk 

-from  the  Compact  Over-order  obligation; 
and 

(3)  Due  to  increases  in  federal  market 
Class  I  milk  prices,  there  will  be  no 
Compact  Over-order  pool  for  September, 
paid  in  October,  from  which  to  reserve 
funds  to  implement  the  school  milk 
exemption.  Therefore,  the  full  thirty-day 
notice  requirement  would  be  contrary  to 
the  public  interest,  as  found  by  the 
Commission  in  adopting  both  the 
underljring  school  milk  exemption 
regulation,  and  this  amendment  which 
implements  that  regulation,  because  the 
Conunission  could  not  begin  to  establish 
the  reserve  account  until  well  into  the 
1998-1999  school  year.  Thus,  the 
otherwise  required  thirty-day  notice 
procedure  would  seriously  impair  the 
effectiveness  of  the  amendment. 

Finally,  the  purpose  of  the  procedinal 
requirement  that  a  rule  be  published 
thirty  days  prior  to  its  effective  date  is 
to  permit  those  affected  by  the 
amendment  a  reasonable  amount  of  time 
to  prepare  to  take  whatever  action  is 
prompted  by  the  final  rule.  In  this 
instance,  the  amendment  merely 
implements  a  rule  that  all  affected 
people  have  had  notice  of  since 
publication  of  the  school  milk 
exemption  regulation  on  February  27, 
1998.  The  only  action  required  by  the 
amendment  is  to  be  taken  by  the 
Commission  through  the  establishment 
of  a  reserve  account.  Those  most 
affected  by  the  amendment  are  (1)  the 
school  food  authorities  whose  interests 
are  best  served  by  the  Commission 
funding  the  reserve  accoimt  as  soon 
possible  after  the  opening  of  the  1998- 


1999  school  year,  and  (2)  the  producers, 
all  of  whom  have  received  ballots  in 
February  1998  and  August  1998  to  vote 
on,  and  approve,  the  adoption  of  the 
school  milk  exemption  and  its 
implementation.  For  all  of  these 
reasons,  the  full  thirty-day  notice  period 
is  not  required. 

rv.  Required  Findings  of  Fact 

Piu^uant  to  Compact  Article  V. 
Section  12,  the  Compact  Commission 
hereby  finds: 

(1)  That  the  public  interest  will  be 
served  by  the  amendment  of  minimum 
milk  price  regulation  to  dairy  farmers 
under  Article  IV  to  establish  a  reserve 
fund  for  reimbursement  to  school  food 
authorities. 

(2)  That  a  level  price  of  $16.94  (Zone 
1)  to  dairy  farmers  under  Article  IV  will 
assine  that  producers  supplying  the 
New  England  market  receive  a  price 
sufficient  to  cover  their  costs  of 
production  and  will  elicit  an  adequate 
supply  of  milk  for  the  inhabitants  of  the 
regulated  area  and  for  manufacturing 
purposes. 

(3)  That  the  major  provisions  of  the 
order,  other  than  those  fixing  minimum 
milk  prices,  are  in  the  public  interest 
and  are  reasonably  designed  to  achieve 
the  purposes  of  the  order. 

(4)  That  the  terms  of  the  proposed 
amendments  are  approved  by  producers 
pursuant  to  a  producer  reierendiun  as 
required  by  Article  V.  section  13. 

List  of  Subjects  in  7  CFR  Part  1306 

Milk. 

Codification  in  Code  of  Federal 
Regulations 

For  reasons  set  forth  in  the  preamble, 
the  Northeast  Dairy  Compact 
Conunission  amends  7  CFR  Chapter  XIII 
as  follows: 

PART  1306— COMPACT  OVER-ORDER 
PRODUCER  PRICE 

1.  The  authority  for  part  1306 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7256. 

2.  In  §  1306.3  redesignate  paragraphs 
(d)  through  (f)  as  paragraphs  (e)  through 
(g)  and  add  new  paragraph  (d)  to  read 
as  follows: 

§  1306.3    Computation  of  basic  over-order 
producer  price. 

***** 

(d)  Beginning  with  the  August  1998 
pool,  subtract  from  the  total  value 
computed  pursuant  to  paragraph  (a)  of 
this  section,  an  amount  estimated  by  the 
Conunission  for  the  purpose  of  retaining 
a  reserve  for  payment  of  obligations 


pursuant  to  §  1301.13(e)  of  this  chapter. 
Surplus  funds  from  this  reserve  shdl  be 
retiuned  to  the  producer-settlement 
fund. 

•       (-•    ■    •        *        * 
Dated:  August  26, 1998. 
Kenneth  M.  Becker, 
Executive  Director. 

(FR  Doc.  98-23427  Filed  8-31-98;  8:45  am] 
HLUNQ  CODE  16S0-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  179 

[DoclwtNo.98N-0392I 

Irradiation  in  the  Production, 
Processing  and  Handling  of  Food; 
Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  August  17, 1998  (63  FR 
43875).  The  document  amended  FDA's 
regulations  on  labeling  requirements  for 
foods  treated  with  irradiation.  The 
document  was  published  vrith  some 
errors.  This  doaunent  corrects  those 
errors. 

EFFECTIVE  DATE:  September  1, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  C.  Harris,  Office  of  Policy  (HF- 
27),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-2994. 

SUPPLEMENTARY  INFORMATION:  hi  FR  Doc. 
98-21998,  appearing  on  page  43875,  in 
the  Federal  Register  of  August  17, 1998, 
the  following  corrections  are  made:  On 
page  43875,  in  the  first  column,  under 
the  document  headings,  "Dockte"  is 
corrected  to  read  "Docket";  in  the  first 
colmnn,  under  the  "ADDRESSES" 
caption,  beginning  in  the  fourth  line 
"12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857"  is  corrected  to 
read  "5630  Fishers  Lane,  rm.  106l!^ 
Rockville,  MD  20852". 

Dated:  August  26, 1998. 

William  K.  Hulibard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-23398  Filed  8-31-98;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  pFR  Part  358 

[Docket  No.  81N-0201] 

RIN  0910-AA01 

Pedicullcide  Drug  Products  for  Over- 
the-Counter  Human  Use;  Final 
Monograph;  Technical  Amendment; 
Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendment;  correction. 

-SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  ^t  appeared  in  the  Federal 
Register  of  August  13, 1998  (63  FR 
43302).  The  docvunent  amended  the 
regulation  that  estabUshed  conditions 
under  which  over-the-counter  (OTC) 
pedicullcide  drug  products  (products 
used  for  the  treatment  of  head,  pubic 
(crab),  and  body  lice)  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  The  document  published 
with  an  incorrect  address.  This 
document  corrects  that  error. 

EFFECTIVE  DATE:  September  1, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  C.  Harris,  Office  of  Policy  (HF- 
27),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-2994. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
98-21794,  appearing  on  page  43302,  in 
the  Federal  Register  of  August  13, 1998, 
.  the  following  correction  is  made:  On 
page  43303,  in  the  first  column, 
beginning  in  the  first  line,  "12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857"  is  corrected  to  read  "5630 
Fishers  Lane,  rm.  1061,  Rockville,  MD 
20852". 

Dated:  August  26, 1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

IFR  Doc.  98-23400  Filed  8-31-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Melengestrol  Acetate  and 
Oxytetracyciine;  Correction 

,AGENCY:  Food  and  Drug  Administration, 
HHS. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  is  correcting  a  final  rule 
that  appeared  in  the  Federal  Register  of 
August  3, 1998  (63  FR  41191).  The 
dociunent  amended  the  animal  drug 
regulations  to  reflect  approval  of  two 
original  new  animal  drug  applications 
filed  by  Pharmacia  &  Upjohn  Co.  The 
document  published  with  an  incorrect 
address.  This  document  corrects  that 
error. 

EFFECTIVE  DATE:  September  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  C.  Harris,  Office  of  PoUcy  (HF- 
27),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-2994. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
98-20535,  appearing  on  page  41191,  in 
the  Federal  Register  of  August  3, 1998, 
the  following  correction  is  made:  On 
page  41191,  in  the  third  column,  in  the 
first  paragraph,  beginning  in  the  ninth 
line,  "12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857"  is  corrected  to 
read  "5630  Fishers  Lane,  rm.  1061, 
Rockville,  MD  20852". 

Dated:  August  26, 1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-23399  Filed  8-31-98;  8:45  am) 

BILUNQ  COOE  4180-01-F 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1340 

[Doclwt  No.  NHTSA-9&-4280] 

RIN  2127-AH46 

Uniform  Criteria  for  State 
Observational  Surveys  of  Seat  Belt 
Use 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Interim  final  rule;  request  for 
comments. 


summary:  This  document  establishes 
uniform  criteria  for  State  seat  belt  use 
siuveys  that  are  to  be  conducted  in 
connection  with  a  new  Federal  grant 
program.  Section  157  of  Title  23.  United 
States  Code,  directs  the  Secretary  of 
Transportation  to  allocate  funds  to 
States  that  achieve  a  seat  belt  use  rate 
that  exceeds,  for  the  past  two  years,  the 
national  average  use  rate,  or  that 
exceeds  the  highest  seat  belt  use  rate 
achieved  by  the  State  in  certain 
designated  previous  years.  For  calendar 
years  1998  through  2001,  the  new  law 
requires  the  seat  belt  use  rate  submitted 
by  the  States  to  be  consistent  with 
measurement  criteria  established  by  the 
Secretary.  This  document  sets  forth  the 
criteria  to  be  used  by  the  States  to 
determine  their  seat  belt  use  rates  under 
this  program,  starting  with  surveys 
conducted  in  calendar  year  1998.  These 
uniform  criteria  replace  the  Guidelines 
for  State  Observational  Surveys  of 
Safety  Belt  and  Motorcycle  Helmet  Use. 
which  are  rescinded  by  this  document. 
DATES:  This  interim  final  rule  is 
effective  on  September  1, 1998. 
Comments  concerning  this  rule  are  due 
no  later  than  January  29, 1999. 
ADDRESSES:  Conunents  Should  refer  to 
the  docket  munber  set  forth  above  and 
be  submitted  in  writing  to  the 
Administrator,  National  Highway 
Traffic  Safety  Administration,  Room 
5220,  400  Seventh  Street,  SW, 
Washingtctti,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington, 
DC  20590:  For  program  issues,  Joan 
Catherine  Tetrault,  State  and 
Community  Services,  NSC-01,  (202) 
366-2674;  For' legal  issues,  John 
Donaldson,  Office  of  the  Chief  Coimsel, 
NCC-30,  (202)  366-1834. 
SUPPLEMENTARY  INFORMATION: 

New  Seat  Belt  Incentive  Grant  Program 

Section  1403  of  the  recently  enacted 
Transportation  Equity  Act  for  the  21st 
Century  (Pub.  L.  105-178)  added  a  new 
Section  157  to  Title  23  of  the  United 
States  Code  (replacing  a  predecessor 
Section  157  ].  The  new  section 
authorizes  a  State  seat  belt  incentive 
grant  program  covering  fiscal  years  1999 
through  2003.  Under  this  program,  the 
Secretary  of  Transportation  is  directed 
to  allocate  funds  to  the  States  (beginning 
in  fiscal  year  1999)  based  on  their  seat 
belt  use  rates.  Today's  rule  promulgates 
the  Uniform  Criteria  for  State 
Observational  Surveys  of  Seat  Belt  Use 
(hereafter,  Uniform  Criteria)  to  provide 
guidance  to  the  States  on  the  seat  belt 
use  rate  information  to  be  submitted 
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under  this  new  program  for  calendar 
year  1998  and  beyond. 

Section  157  requires  the  Secretary  to 
allocate  funds  to  States  that  achieve  a 
seat  beh  use  rate  in  the  preceding  two 
years  that  is  higher  than  the  national 
average  use  rate  or,  failing  that,  a  seat 
belt  use  rate  that  is  higher  than  the 
highest  seat  belt  use  rate  achieved  by 
the  State  during  specified  previous 
calendar  years.  (Section  157  contains 
another  provision  for  allocation  of  grant 
funds,  based  on  innovative  projects,  but 
that  provision  is  not  addressed  in 
today's  notice.)  In  order  to  make  the 
calculations  necessary  to  allocate  funds 
under  this  provision,  State  seat  belt  use 
rate  information  extending  back  to 
calendar  year  1996  is  needed.  For 
calendar  years  1996  and  1997,  seat  belt 
use  rate  information  submitted  by  the 
States  is  required  to  be  weighted  by  the 
Secretary  to  ensure  national  consistency 
in  inethods  of  measurement.  Beginning 
in  calendar  year  1998,  States  must 
measure  seat  belt  use  rates  following 
criteria  established  by  the  Secretary,  to 
ensiue  that  the  measurements  are 
"accurate  and  representative."  In 
accordance  with  thdt  mandate,  this 
interim  final  rule  establishes  uniform 
criteria  for  States  to  follow  in 
conducting  surveys  of  seat  belt  use, 
starting  with  s\uveys  conducted  in 
calendar  year  1998.  (E)etails  concerning 
the  procedures  the  agency  will  follow  in 
evaluating  and  adjusting  seat  belt  use 
rate  information  to  ensiuB  that  it  is 
accurate  and  representative  and  in 
making  the  allocation  of  funds  will  be 
published  in  the  near  future  in  a 
separate  Federal  Register  document.) 

SUte  Seat  Belt  Use  Surveys 

The  Uniform  Criteria  published  today 
incorporate,  in  large  part,  the  Guidelines 
for  State  Observational  Surveys  of 
Safety  Belt  and  Motorcycle  Helmet  Use 
(57  FR  28899.  June  29. 1992)  (hereafter. 
Guidelines]  that  relate  to  seat  belts. 
However,  the  new  criteria  differ  in  one 
important  respect.  Section  157  requires 
the  determination  of  seat  belt  use  rate  to 
be  based  on  "passenger  motor  vehicles," 
a  category  that  includes  passenger  cars, 
pickup  trucks,  vans,  minivans,  and 
sport  utility  vehicles.  Consequently,  the 
criteria  incorporate  the  statutory 
requirement  that  measurements  include 
the  seat  belt  use  rate  of  occupants  of 
these  vehicles.  A  number  of  States  have 
not  included  these  vehicles  in  past  seat 
belt  surveys. 

Another,  more  minor  respect,  in 
which  these  Uniform  Criteria  diH'er  from 
the  Guidelines,  is  that  the  observation  of 
child  restraint  use  is  not  included  in  the 
survey.  The  agency  has  removed  this 
requirement  because  Section  157  does 


not  include  child  restraint  devices 
within  the  definition  of  seat  belts. 

Section  157  requires  that 
measurements  of  seat  belt  use  rates  be 
"accurate  and  representative." 
Consequently,  these  Uniform  Criteria 
clarify  the  Guidelines  in  other  respects. 
The  agency  has  made  clear  that  the 
surveys  must  include  observation  of 
both  drivers  and  iroat  seat  outboard 
passengers  (not  simply  consider  them 
"eligible"  for  observation,  as  provided 
in  the  Guidelines).  In  addition, 
measurements  of  seat  belt  use  must  be 
taken  completely  within  the  calendar 
year  for  which  the  seat  belt  use  rate  is 
reported.  Finally,  beginning  with 
surveys  conducted  during  calendar  year 
1999,  both  in-state  and  out-of-state 
vehicles  must  be  counted,  to  improve 
the  representativeness  of  measurements. 
This  latter  requirement  is  being  phased 
in  next  year  to  provide  the  States 
necessary  flexibility,  in  view  of  time 
constraints  associated  with  the  late 
enactment  of  TEA-21.  These 
clarifications,  together  with  other 
procedures  the  agency  expects  to 
publish  in  the  near  future  in  the  Federal 
Register  (further  discussed  below),  will 
ensure  consistency  and  fairness  in  the 
allocation  of  funds. 

NHTSA  is  recommending,  in  this 
notice,  that  seat  belt  use  data  be 
collected  so  as  to  enable  separate 
identification  for  passenger  cars  and 
other  covered  vehicles,  and  separate 
identification  for  drivers  and  front-seat 
outboard  passengers  within  these 
vehicle  groups.  NHTSA  believes  that 
this  separation,  although  not  a 
requirement,  will  produce  useful 
information  for  the  States,  the  agency, 
and  others  to  evaluate  trends  in  seat  belt 
use. 

In  other  particulars,  these  Uniform 
Criteria  track  the  Guidelines.  For 
example,  the  important  requirement  that 
surveys  have  a  probability-based  design 
has  been  retained.  So,  too,  have  the 
requirements  that  data  be  collected 
through  direct  observation  of  seat  belt 
use;  that  the  relative  error  of  the 
estimate  of  seat  belt  use  not  exceed  five 
percent;  that  coimties  or  other  primary 
sampling  imits  totaling  at  least  85 
percent  of  the  State's  population  be 
eligible  for  inclusion  in  the  sample;  and 
that  all  dayhght  hours  for  all  days  of  the 
week  be  eligible  for  inclusion  in  the 
sample.  The  new  criteria  continue  to 
require  all  sample  design,  data 
collection  and  estimation  procedures  to 
be  well  documented.  The  appendix, 
containing  a  sample  design  that  satisfies 
these  criteria,  is  also  retained  for  useful 
reference.  These  and  other  provisions, 
continued  in  today's  rule,  were 


previously  published  for  comment  in 
connection  with  the  Guidelines. 
In  a  separate  Federal  Register 
document  to  be  published  in  the  near 
future,  the  agency  will  explain  the 
process  it  plans  to  follow  in  reviewing 
and  evaluating  surveys  submitted  by  the 
States  in  accordance  with  today's  rule, 
in  determining  the  national  average  seat 
belt  use  rate,  and  in  making  allocations 
of  funds.  In  that  document,  the  agency 
may  consider  applying  adjustment 
factors  to  sxirvey  information  submitted 
by  the  States  before  making  allocations 
of  funds,  to  further  ensure  that  seat  belt 
use  measurements  are  accurate  and 
representative. 

Assistance  in  Developing  Surveys 

The  agency  stands  ready  to  assist 
States  in  their  efforts  to  develop 
probability-based  observational  surveys 
that  satisfy  the  requirements  of  Section 
157  and  these  uniform  criteria.  Each 
NHTSA  Regional  Office  has  a  data 
contractor  available  to  provide  technical 
assistance  to  the  States  upon  request. 
States  that  have  not  yet  conducted 
simreys  for  calendar  year  1998  that 
satisfy  these  criteria  may  wish  to  submit 
proposed  survey  designs  to  NHTSA  for 
review,  in  order  to  verify  that  the  siuvey 
design  satisfies  these  new  criteria.  This 
may  be  especially  helpful  for  States  that 
have  not  received  approval  of  the 
similar  surveys  that  were  required  for 
award  of  grant  funds  under  the 
Guidelines. 

State  Eligibility  for  Grant  Funds 

The  Uniform  Criteria  published  today 
are  efiiective  immediately.  States  must 
become  promptly  familiar  with  these 
criteria  because  they  apply  to  surveys 
required  to  be  conducted  during  the 
current  calendar  year.  States  that  fail  to 
conduct  a  calendar  year  1998  survey  in 
accordance  with  these  criteria  will  not 
be  eligible,  during  fiiscal  year  2000  and 
possibly  beyond,  for  Section  157  grant 
funds  that  are  based  on  the  submission 
of  seat  belt  use  rate  information. 

The  Uniform  Criteria  are  limited  in 
scope  to  the  substantive  requirements 
related  to  State  observational  surveys. 
The  agency  expects  to  publish  in  the 
near  hiture,  in  a  separate  Federal 
Register  document,  details  concerning 
the  procedures  the  agency  will  follow  in 
evaluating  seat  belt  use  rate  information 
and  in  making  the  allocation  of  funds. 
However,  in  order  to  provide  the  States 
with  as  much  planning  flexibility  as 
possible  in  fight  of  the  imminence  of  the 
requirements  concerning  calendar  year 
1998  surveys,  brief  information  about 
submission  and  review  procedures  is 
provided  here. 
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The  agency  anticipates  that  review 
procedures  for  surveys  will  remain 
essentially  unchanged  frt>m  those  that 
applied  under  the  Guidelines. 
Specifically,  States  seeking  to  qualify  for 
an  allocation  of  Section  157  funds  based 
on  their  seat  belt  use  rate  will  submit 
the  documentation  of  their  survey 
design  described  imder  the 
"Dociunentation"  section  of  these 
uniform  criteria  for  review  by  the 
agency.  Based  on  the  documentation 
submitted,  NHTSA  will  determine 
whether  the  siirvey  meets  the 
requirements  of  these  criteria. 
.  Pending  the  publication  of  specific 
procediu"al  guidance  in  the  Federal 
Register,  States  that  have  not  yet 
conducted  a  siwey  for  calendar  year 
1998  are  encouraged  to  seek  pre- 
approval  of  their  survey  documentation 
by  NHTSA.  States  that  have  conducted 
a  survey  for  calendar  year  1998  are  also 
encouraged  to  submit  survey 
doounentation  for  review  by  NHTSA.  to 
confirm  that  the  survey  they  have 
conducted  does,  in  fact,  conform  to 
these  criteria.  This  will  avoid  the 
situation  where  non-compliance  is 
discovered'  too  late  to  conduct  another 
survey  diuing  calendar  year  1998. 

Previous  Survey  Xxnideliaes  Rescinded 

With  the  publication  of  these  Uniform 
Criteria  for  State  Observational  Surveys 
of  Seat  Belt  Use,  the  agency  is 
simultaneously  rescinding  the 
Guidelines.  The  agency  published  these 
latter  guidelines  to  describe  survey 
requirements  for  States  seeking  to 
receive  grants  imder  Section  153  of  Title 
23.  United  States  Code,  a  grant  program 
which  is  no  longer  funded. 

R^ulatory  Analyses  and  Notices 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
it  does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  assessment.  While  it 
concerns  a  new  State  grant  program,  this 
action  does  not  impose  any  major  new 
requirements  on  the  States.  Rather,  it 
m^es  minor  changes  to  survey 
procedures  that  have  already  been  used 
by  many  States  in  a  previously 
authorized  grant  program  and  for  other 
purposes. 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  rule  does  not  have  any 
preemptive  or  retroactive  effect.  It 
merely  revises  existing  requirements 
imposed  on  States  to  reflect  the 


statutory  requirements  of  a  new  grant 
program.  The  enabling  legislation  does 
not  establish  a  procedure  for  judicial 
review  of  final  rules  promulgated  under 
its  provisions.  There  is  no  requirement 
that  individuals  submit  a  petition  for 
reconsideration  or  pursue  other 
administrative  proceedings  before  they 
may  file  suit  in  court. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  action  was  reviewed 
under  Executive  Order  12866, 
"Regulatory  Planning  and  Review."  The 
action  has  been  determined  to  be 
"significant"  under  Executive  Order 
12866  and  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procediues  because  it  is  likely  to  result 
in  significant  economic  impacts.  A  Final 
Economic  Assessment  (FEA)  is  being 
prepared  for  today's  rule  and  for  a 
companion  rule,  to  be  published  in  the 
near  future,  that  establishes  the 
procediures  for  allocating  funds  under 
the  grant  program  authorized  by  23 
U.S.C.  157.  A  copy  of  the  FEA, 
describing  the  economic  effects  in 
detail,  will  be  placed  in  the  docket  for 
public  inspection  when  the  companion 
rule  is  published. 

Following  is  a  summary  of  the  cost 
and  benefit  information  for  this  rule. 
The  total  annual  cost  of  conducting 
surveys  following  the  procedures  of  this 
rule  (if  each  State  conducted  one)  is 
estimated  to  be  $1.9  million.  A  State 
may  be  eligible  for  an  allocation  of 
funds  during  each  of  fiscal  years  2000 
through  2003  if  it  conducts  a  survey  of 
seat  belt  use  during  each  of  calendar 
years  1998  through  2001,  in  accordance 
with  the  procedures  imder  this  rule. 
.  Allocations  available  to  the  States  total 
$92,000,000  for  fiscal  year  2000, 
$102,000,000  for  fiscal  year  2001,  and 
112.000.000  for  each  of  fiscal  years  2002 
and  2003.  An  allocation  totaling    . 
$82,000,000  is  available  for  fiscal  year 
1999,  but  that  allocation  is  dependent 
on  criteria  other  than  the  survey 
procedures  required  imder  this  rule. 
Depending  on  the  results  of  State 
surveys,  some  funds  may  remain 
unallocated,  and  will  be  allocated  under 
other  procedures.  Details  of  the 
procedures  for  allocating  all  funds  will 
be  published  in  another  Federal 
Register  document  in  the  near  future. 

Regulatory  Flexibility  Act 

In  compfiance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
agency  has  evaluated  the  effects  of  this 
action  on  small  entities.  We  hereby 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
States  are  the  recipients  of  any  funds 
awarded  under  the  Section  157 
program,  and  they  are  not  small  entities. 

Paperwork  Reduction  Act 

On  August  10, 1998,  the  Department 
of  Transportation  submitted  an 
emergency  processing  information 
collection  request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  Chapter  35).  On 
August  17, 0MB  approved  the  request 
for  clearance,  assigning  the  collection 
OMB  Clearance  No.  2127-0597.  The 
emergency  clearance  will  expire  on 
February  28, 1999.  Through  February 
28, 1999.  NHTSA  is  authorized  to 
collect  17,942  burden  honrs  from  the 
affected  States,  the  District  of  Columbia, 
and  Puerto  Rico. 

National  Environmental  Policy  Act 

The  agencies  have  reviewed  this 
action  for  the  purpose  of  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321  et  seq.),  and  have 
determined  that  it  will  not  have  a 
significant  effiect  on  the  human 
environment. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
proposed  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  This  interim  final  rule 
does  not  meet  the  definition  of  a  Federal 
mandate,  because  the  resulting  annual 
expenditures  will  not  exceed  die  $100 
million  threshold. 

Interim  Final  Rule 

This  docimient  is  published  as  an 
interim  final  rule,  without  prior  notice 
and  opportunity  to  comment.  Because 
this  regulation  relates  to  a  grant 
program,  the  requirements  of  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553,  are  not  applicable. 
Moreover,  even  if  the  notice  and 
comment  provisions  of  the  APA  did 
apply,  the  agency  believes  that  there  is 
good  cause  for  finding  that  providing 
notice  and  comment  in  cormection  with 
this  rulemaking  action  is  impracticable, 
lunecessary,  and  contrary  to  the  public 
interest,  since  it  would  delay  the 
availability  of  guidance  to  States 
concerning  new  requirements 
appHcable  during  calendar  year  1998. 
For  the  same  reasons,  we  have 
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determined  that  notice  and  an 
opportunity  for  comment  are  not 
required  under  the  Department's 
regulatory  poUcies  and  procedures. 

States  need  this  information 
immediately  in  order  to  comply  with 
requirements  that  are  applicable  to  the 
observational  seat  belt  surveys  they 
must  conduct  during  the  current 
calendar  year.  The  statute  authorizing 
the  grant  program  to  which  this  interim 
final  rule  applies  (Pub.  L.  105-178)  was 
enacted  on  June  9, 1998,  leaving  little 
time  for  States  to  both  become  familiar 
with  new  requirements  that  apply  to 
these  surveys  and  conduct  these  surveys 
before  the  end  of  calendar  year  1998. 
Moreover,  for  safety  and  practicability 
reasons,  many  States  in  the  northern 
latitudes  must  conduct  surveys  before 
the  winter  months,  leaving  even  less 
time  for  these  States  to  itieet  the  new 
requirements.  For  these  reasons, 
pursuant  to  5  U.S.C.  808  (Pub.  L.  104- 
121)  (The  Ck)ngressional  review 
provisions  of  [he  Small  Business 
Regulatory  Enforcement  Fairness  Act), 
the  agency  also,  for  good  cause,  finds 
that  notice  and  public  procedure  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest,  and, 
therefore,  this  rule  can  be  made  effiactive 
upon  publication. 

As  an  interim  final  rule,  this 
regulation  is  fully  in  eff'ect  and  binding 
upon  its  effective  date.  No  further 
regulatory  action  by  the  agency  is 
necessary  to  make  the  rule  effective. 
However,  in  order  to  benefit  from 
comments  which  interested  parties  and 
the  public  may  have,  the  agency  is 
requesting  that  comments  be  submitted 
to  the  docket  for  this  rule.  All  comments 
submitted  in  response  to  this  rule,  in 
accordance  with  the  procedures 
outlined  below,  will  be  considered  by 
the  agency.  Following  the  close  of  the 
comment  period,  the  agency  will 
publish  a  document  responding  to  the 
comments  and,  if  appropriate,  the 
agency  will  amend  the  provisions  of  this 
rule. 

Comments 

The  agency  is  providing  a  150-day 
comment  period  for  interested  parties  to 
present  data,  views,  and  arguments 
concerning  this  rule.  The  agency  invites 
comments  on  the  issues  raised  in  this 
notice  and  any  other  issues  relevant  to 
this  action.  Comments  must  not  exceed 
15  pages  in  length  (49  CFR  553.21).  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 
Necessary  attachments  may  be 
apoended  to  these  submissions  without 
regard  to  the  15-page  limit. 


All  comments  received  by  the  close  of 
business  on  the  comment  closing  date 
indicated  above  will  be  considered  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
However,' the  rulemaking  action  may 
proceed  at  any  time  after  that  date. 
Following  the  close  of  the  comment 
period,  the  agency  will  publish  a 
docimient  responding  to  the  comments 
-  and,  if  appropriate,  the  agency  will 
amend  the  provisions  of  this  rule.  The 
agency  will  continue  to  file  relevant 
material  in  the  docket  as  it  becomes 
available  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
of  receipt  of  their  comments  by  the 
docket  should  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receipt  of  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

List  of  Subjects  in  23  CFR  Part  1340 

Grant  programs — transportation. 
Highway  safety.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  title  23,  chapter  III  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

1.  Part  1340  is  added  to  read  as 
follows: 

PART  1340— UNIFORM  CRITERIA  FOR 
STATE  OBSERVATIONAL  SURVEYS 
OF  SEAT  BELT  USE 

Sec. 

1340.1  Purpose. 

1340.2  Applicability. 

1340.3  Basic  design  requirements. 

1340.4  Population,  demographic,  and  time/ 
day  requirements. 

1340.5  Documentation  requirements. 
Appendix  A  to  Part  1340 — Sample  Design 

Authority:  23  U.S.C.  157;  delegation  of 
authority  at  49  CFR  1.50. 

§1340.1    Purpose. 

This  part  establishes  uniform  criteria 
for  surveys  of  seat  belt  use  conducted  by 
States  under  23  U.S.C.  157. 

§1340.2    Applicability. 

These  uniform  criteria  apply  to  State 
surveys  of  seat  belt  use,  beginning  in 
calendar  year  1998  (except  as  otherwise 
provided  in  this  part),  and  continuing 
annually  thereafter  through  calendar 
year  2001. 


§1340.3    Basic  design  requirements. 

Surveys  conducted  in  accordance 
with  this  part  shall  incorporate  the        <• 
following  minimum  design 
requirements: 

(a)  Probability-based  requirement.  The 
sample  identified  for  the  survey  shall 
have  a  probability-based  design  such 
that  estimates  are  representative  of 
safety  belt  use  for  the  population  of 
interest  in  the  state  and  sampling  errors 
may  be  calculated  for  each  estimate 
produced. 

(b)  Observational  requirement. 
Minimum  requirements  include  the 
following: 

(1)  The  sample  data  shall  be  collected 
through  direct  observation  of  seat  belt 
use  on  roadways  vtdthin  the  State, 
conducted  completely  within  the 
calendar  year  for  which  the  seat  belt  use 
rate  is  being  reported; 

(2)  Seat  belt  use  shall  be  determined 
by  observation  of  the  use  or  non-use  of 
a  shoulder  belt; 

(3)  Observers  shall  be  required  to 
follow  a  predetermined,  clear  policy  in 
the  event  that  observations  cannot  be 
made  at  an  assigned  site  at  the  specified 
time  (due  to  heavy  rain,  construction, 
safety  problems,  etc.); 

(4)  Instructions  to  observers  shall 
specify  which  road  and  which  direction 
of  traffic  on  that  road  are  to  be  observed 
(observers  must  not  be  bee  to  choose 
between  roads  at  an  intersection);  and 

(5)  Observers  shall  follow  clear 
instructions  on  how  to  start  and  end  an 
observation  period  and  how  to  stop  and 
start  observations  if  traffic  flow  is  too 
heavy  to  observe  all  vehicles  or  if 
vehicles  begin  moving  too  quickly  for 
observation  (to  remove  any  possible 
bias,  such  as  starting  with,  the  next 
belted  driver). 

(c)  Precision  requirement.  The  relative 
error  (standard  error  divided  by  the 
estimate)  for  safety  belt  use  must  not 
exceed  5  percent. 

§  1 340.4    Population,  demographic,  and 
time/day  requirements. 

Surveys  conducted  in  accordance 
with  this  part  shall  comply  with  the 
following  minimum  population, 
demographic,  and  time/day 
requirements: 

(a)  Population  of  interest.  (1)  Drivers 
and  front  seat  outboard  passengers  in 
passenger  motor  vehicles  (passenger 
cars,  pickup  trucks,  vans,  and  sport 
utility  vehicles)  must  be  observed  in  the 
survey.  (Only  overall  restraint  use  for 
the  population  of  interest  is  required. 
However,  in  order  to  assist  in  the 
evaluation  of  trends,  it  is  recommended 
that  data  be  collected  in  such  a  way  that 
restraint  use  estimates  can  be  reported 
separately  for  passenger  cars  and  other 
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covered  vehicles,  and  separately  for 
drivers  and  fitint-seat  outboard 
passengers  within  those  vehicle  groups.) 

(2)  Surveys  conducted  during 
calendar  year  1998  shall  be  deemed  to 
comply  with  paragraph  (a)(1)  of  this 
section  if  passenger  motor  vehicles 
registered  in-State  are  included  in  the 
survey.  For  surveys  conducted  during 
calendar  year  1999  and  thereafter, 
passenger  motor  vehicles  registered  both 
in-state  and  out-of-state  must  be 
included  in  the  survey. 

(b)  Demographics.  Coimties,  or  other 
primary  sampling  units,  totaling  at  least 
85  percent  of  the  State's  population 
must  be  eligible  for  inclusion  in  the 
sample.  States  may  eliminate  their  least 
populated  counties,  or  other  primary 
sampling  units,  to  a  total  of  fifteen 
percent  or  less  of  the  total  State 
population,  from  the  sampling  frame. 

(c)  Time  of  day  and  day  of  week.  All 
daylight  hours  for  all  days  of  the  week 
must  be  eligible  for  inclusion  in  the 
sample.  Observation  sites  must  be 
randomly  assigned  to  the  selected  day- 
of-week/time-of-day  time  slots.  If  cluster 
sampling  is  used,  assignment  of  sites 
and  times  within  clusters  must  be 
random. 

§  1340.5    Documentation  requirements. 

All  sample  design,  data  collection, 
and  estimation  procedures  used  in  State 
surveys  conducted  in  accordance  with 
this  part  must  be  well  documented.  At 
a  minimum,  the  documentation  must: 

(a)  For  sample  design — 

(1)  Define  all  sampling  units,  with 
theu'  measures  of  size; 

(2)  Define  what  stratification  was  used 
at  each  stage  of  sampling  and  what 
methods  were  used  for  allocation  of  the 
sample  units  to  the  strata; 

(3)  Explain  how  the  sample  size  at 
each  stage  was  determined; 

(4)  List  all  samples  imits  and  their 
probabilities  of  selection;  and 

(5)  Describe  how  observation  sites 
were  assigned  to  observation  time 
periods. 

(b)  For  data  collection — 

(1)  Define  an  observation  period; 

(2)  Define  an  observation  site  and 
what  procedures  were  implemented 
when  the  observation  site  was  not 
accessible  on  the  date  assigned; 

(3)  Describe  what  vehicles  were 
oteerved  and  what  procediues  were 
implemented  when  traffic  was  too 
heavy  to  observe  all  vehicles;  and 

(4)  Describe  the  data  recording 
procedures. 

(c)  For  estimation — 

(1)  Display  the  raw  data  and  the 
weighted  estimates; 

(2)  For  each  estimate,  provide  an 
estimate  of  one  standard  error  and  an 
approximate  95  percent  confidence 
interval;  and 


(3)  Describe  how  estimates  were 
caloilated  and  how  variances  were 
calculated. 

Appendix  A  to  Part  1340 — Sample 
Design 

Following  is  a  description  of  a  sample 
design  that  meets  the  final  survey  guidelines 
and,  based  upon  NHTSA's  experience  in 
developing  and  reviewing  such  designs,  is 
presented  as  a  reasonably  accurate  and 
practical  design.  Depending  on  the  data 
available  in  a  State,  substitutions  in  this 
design  can  be  made  without  loss  of  accuracy. 
This  information  is  intended  only  as  an 
example  of  a  complying  survey  design  and  to 
provide  guidance  for  States  concerning 
recommended  design  options.  These  are  not 
design  requirements.  It  is  reconmiended  that 
State  surveys  of  safety  belt  use  be  designed 
by  qualified  survey  statisticians. 

/.  Sample  Design 

A.  Sample  population:  It  is  recommended 
that  all  controlled  intersections  or  all 
roadway  segments  in  the  State  (or  in  the  parts 
of  the  State  that  have  not  l>een  excluded  by 
the  85  present  demographic  guideline)  be 
eligible  for  sampling. 

B.  First  Stage:  Usually,  counties  are  the 
best  candidates  for  primary  sampling  units 
(PSUs).  In  large  States  with  differing 
geographic  areas,  it  is  recommended  that 
stratification  of  PSUs  by  geographic  region  be 
employed  prior  to  PSU  selection.  Counties 
should  be  randomly  selected,  preferably  with 
probabilities  proportional  to  vehicle  miles  of 
travel  (VMT)  in  each  county.  If  VMT  is  not 
available  by  county,  PSUs  can  also  be 
selected  with  probability  proportional  to 
county  f)opulation.  When  sampling  PSUs, 
States  should  ensure  that  an  adequate  mix  of 
rural  and  urban  areas  are  represented.  In 
some  cases,  urban/rural  stratification  must  be 
employed  prior  to  PSU  selection.  In  other 
cases,  it  may  be  more  practical  to  perform 
urban/rural  stratification  at  the  second 
sampling  stage. 

C  Second  Stage:  Within  sampled  PSUs,  it 
is  recommended  that  road  segments  be 
stratified  by  road  type.  For  example,  a  two- 
strata  design  might  be  major  roads  vs.  local 
roads,  a  three  strata  design  might  be  high, 
medium  and  low  traffic  volume  roads.  The 
sample  should  be  allocated  to  these  strata  by 
estimated  a&nual  VMT  in  each  stratum.  The 
sample  of  road  segments  within  a  stratum 
should  l>e  selected  with  probability 
proportional  to  average  daily  VMT.  When 
enumerating  all  local  roads  is  impractical, 
additional  stages  of  selection  can  be 
introduced  and  alternative  sample 
probabilities  can  be  used.  For  example, 
census  tracts  within  counties  can  be  selected 
with  probability  proirartional  to  VMT,  or,  if 
VMT  is  not  available,  proportional  to  the 
square  root  of  the  population.  Next,  within 
each  sampled  census  tract,  road  segments  can 
be  selected. 

D.  Sample  Size:  The  following  tables  are 
provided  as  rough  guidelines  for  detennining 
sample  size  for  estimating  belt  use  with  the 
required  level  of  precision.  The  numbers  are 
based  on  results  from  previous  probability- 
l>ased  seat  l>elt  surveys. 


Determining  First  Stage  Sample 

Size 

Num- 

■ 

ber  of 

Numt)er  of  counties  In  State 

courv 

ties  in 

sample 

10 

7 

11 

wV   ••■•••■••••••■■■■•••■•■••■•■>■■••••■•■••••■■•••■•••••• 

13 

AO  ■.•■•••••••••■•■••••■■■•••■•••••••••••••••■•»»«•«■ 

15 

wO     ••••■•••■■••■■••••■■•■•■••••••■•••■•••■*•■■•••••■■•>•■ 

16 

60 .s 

17 

70 

18 

80.... _ „ 

19 

90 

19 

100-120 

20 

1 30-1 70 

21 

More  than  180 - 

22 

determining  second  stage  sample 
Size 


Average  numt>er  of  road  segments 
in  each  sampled  county 


50 

60 

80 

100 

200 

400 

500-900 „..., 

Moretttan  1000 


Nurrv 
berof 

road 

seg- 
ments 

sam- 
pled in 

each 
sample 
county 


19 
20 
21 
21 
22 
23 
26 
27 
27 
28 
29 


E.  Example:  To  achieve  the  required  level 
of  precision,  a  State  with  100  counties  would 
sample  20  counties  at  the  first  stage.  At  the 
second  stage,  assuming  an  average  of  100 
road  segments  in  each  sampled  county,  a 
sample  of  23  road  segments  per  county 
would  be  selected.  The  total  sample  size 
would  be  20x460  observational  sites. 

n.  Data  Collection 

A.  Exact  observation  sites,  such  as  the 
specific  intersection  on  a  road  segment, 
should  be  determined  prior  to  conducting  the 
observations. 

B.  Direction  of  traffic  to  be  observed  should 
be  determined  prior  to  conducting  the 
observations. 

C  If  traffic  voliune  is  too  heavy  to 
accurately  record  information,  predetermined 
protocol  should  exist  for  selecting  which 
travel  lanes  to  observe. 

D.  Observations  should  be  conducted  for  a 
predetermined  time  period,  usually  one  hour. 
Time  periods  should  be  the  same  at  each  site. 

E.  To  minimize  travel  time  and  distance 
required  to  conduct  the  observations, 
clustering  of  sampled  sites  can  be  done. 
Sample  sites  should  be  grouped  into 
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geographic  clusters,  with  each  cluster 
containing  major  and  local  roads. 
Assignment  of  sites  and  times  within  clusters 
should  be  random. 

F.  Two  counts  should  be  recorded  for  all 
eligible  vehicles: 

1.  Number  of  front  seat  outboard 
occupants. 

2.  Number  of  these  occupants  wearing 
shoulder  belts. 

m.  Estimation 

A.  Observations  at  each  site  should  be 
-weighted  by  the  site's  final  probability  of 
selection. 

B.  An  estimate  of  one  standard  error 
should  be  calculated  for  the  estimate  of  belt 
use.  Using  this  estimate,  95  percent 
confidence  intervals  for  the  estimate  of  safety 
belt  use  should  be  calculated. 

Issued  on!  August  26, 1998. 
.  Ricardo  Martinez, 

Administrator.  National  Highway  Traffic 
Safety  Administration. 
IFR  Doc.  98-23410  Filed  8-27-98;  11:54  am) 
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DEPARTMENT  OF  AGRICULTURE 

_   Forest  Service  ' 

36  CFR  Part  242 
[4310-65] 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR.  Part  100 

Bristol  Bay  Federal  Subsistence 
Regional  Advisory  Council  Meeting; 
Sutisistence  Management  Regulations 
for  Public  t.ands  In  Alaska 

agency:  Forest  Service,  USDA;  Fish  and 
Wildlife  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMIMARY:  This  notice  informs  the  public 
of  the  Regional  Council  meeting 
identified  above.  The  public  is  invited 
to  attend  and  observe  meeting 
proceedings.  In  addition,  the  public 
invited  to  provide  oral  testimony  before 
the  Bristol  Bay  Advisory  Council  on  a 
Special  Action  request  to  change 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  for  the  1998- 
1999  regulatory  year  as  set  forth  in  ai 
final  rule  on  June  29, 1998  (63  PR 
35332-35381).  The  Regional  Council 
will  receive  testimony  and  consider  six 
requests  from  local  villages  asking  that 
federal  public  lands  in  Unit  9(E)  be 
closed  to  taking  of  caribou  by  non- 
qualified subsistence  users.  Three 
requests  from  local  villages  additionally 
ask  that  federal  lands  be  closed  to  the 
taking  of  moose  by  non-qualified 


subsistence  users.  The  requests  cite 
recent  information  on  the  continuing 
decline  in  population  of  the  North 
Alaska  Peninsula  caribou  herd.  In 
addition,  the  severe  reduction  in  the 
commercial  fishery  incomes  this  year  is 
said  to  result  in  higher  reliance  on 
subsistence  food  resources. 

DATES:  The  Federal  Subsistence  Board 
announces  the  forthcoming  public 
meeting  for  the  Federal  Subsistence 
Regional  Advisory  Council.  The  Bristol 
Bay  Regional  Coujicil  will  meet  in 
Naknek,  AK  on  September  2, 1998  at 
10:30  A.M .  in  the  Bristol  Bay  Borough 
Assembly  Chambers. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
Thomas  H.  Boyd,  Office  of  Subsistence 
Management,  U.S.  Fish  and  Wildlife 
Service,  (907)  786-3888.  For  questions 
related  to  subsistence  management 
issues  on  National  Forest  Service  lands, 
inquiries  may  also  be  directed  to  Ken 
Thompson,  Regional  Subsistence 
Program  Manager,  USDA,  Forest 
Service,  Alaska  Region,  (907)  271-2540. 

SUPPLEMENTARY  INFORMATION:  The 
Regional  Councils  have  been  established 
in  accordance  with  Section  805  of  the 
Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487,  and 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  36  CFR  part 
242  and  50  CFR  part  100,  subparts  A,  B, 
and  C  (57  FR  22940-22964).  The 
Regional  Councils  advise  the  Federal 
Government  on  all  matters  related  to  the 
subsistence  taking  of  fish  and  wildlife 
on  pubhc  lands  in  Alaska  and  operate 
in  accordance  with  provisions  of  the 
Federal  Advisory  Committee  Act. 

The  Bristol  Bay  Regional  Coimcil 
meeting  will  be  open  to  the  public.  The 
public  is  invited  to  attend  this  meeting, 
observe  the  proceedings,  and  provide 
comments  to  the  Regional  Coimcil. 

This  docimient  provides  less  than  the 
required  15  days  notice.  However,  these 
requests  were  just  received,  and  the 
Federal  closiu^  is  requested  to  coincide 
with  a  comparable  closure  by  the  Alaska 
Department  of  Fish  and  Game  which 
takes  effect  on  September  10, 1998. 
Thus,  in  order  to  provide  the  Regional 
Council  and  the  public  an  opportiuiity 
to  comment  on  this  proposal  before 
Board  action  and  for  the  board  to  act  in 
a  timely  manner  on  this  proposal,  the 
Board  finds  good  cause  under  41  CFR 
101-6.1015(b)(2)  to  conduct  the  meeting 
with  less  than  15  days  notice. 
Additional  notice  of  the  meeting  will  be 
placed  in  local  papers  and  broadcast  on 
local  radio  and  television  stations. 


Dated:  August  25, 1998. 
Thomas  H.  Boyd, 
Acting  Chair,  Federal  Subsistence  Board. 

Dated:  August  25, 1998. 
Ken  Thompson, 

Acting  Regional  Forester,  USDA-Forest 
Service. 

(FR  Doc.  98-23562  Filed  &-28-98;  10:19  am] 
BILUNQ  CODE  3410-11-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Parts  1002, 1182, 1187,  and 
1188 

[STa  Ex  Parts  No.  558] 

Revisions  to  Regulations  Governing 
Finance  Applications  Involving  Motor 
Passenger  Carriers 

agency:  Surface  Transportation  Board. 
ACTION:  Final  rules. 

SUMMARY:  The  Sur&ce  Transportation 
Board  (Board)  adopts  revised 
procedures  governing  finance 
applications  involving  motor  passenger 
carriers  filed  under  49  U.S.C.  14303.  In 
addition,  the  regulations  in  parts  1187 
and  1188  are  removed  and  replaced  by 
new  provisions  incorporated  in  part  ' 
1182.  The  rules  at  part  1002  are 
modified  to  redescribe  fee  categories. 
DATES:  This  rule  is  effective  October  1. 
1998.  • 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565^1600.  (TDD  for 
the  hearing  impaired:  (202)  565-1695.] 
SUPPLEMENTARY  INFORMATION:  By 
decision  served  and  pubUshed  in  the 
Federal  Register  on  July  8, 1997  (49  FR 
36477),  the  Board  issued  a  notice  of 
proposed  rulemaking  (NPR)  proposing 
to  estabUsh  revised  procediues 
governing  finance  applications 
involving  motor  passenger  carriers,  filed 
under  49  U.S.C.  14303.  The  proposed 
regulations  would  adopt,  with 
modifications,  the  existing  procediues 
promulgated  by  the  Interstate  Commerce 
Commission  (ICC)  at  49  CFR  1182.' 
Also,  we  proposed  to  remove  the 
regulations  at  49  CFR  parts  1187  and 
1188  and  to  replace  them  vnth 
provisions  incorporated  in  part  1182. 
Comments  were  received  from  the 
American  Bus  Association,  Inc.  (ABA), 


'  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88, 109  SUt.  803  (1995)  (ICCTA).  which  took 
eflect  on  January  1, 1996,  abolished  the  ICC  and 
transferred  certain  of  its  motor  carrier  regulatory 
functions  to  the  Secretary  of  Transportation 
(Secretary)  and  to  the  Board. 
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Coach  USA,  Inc.  (Coach),  and 
Greyhoimd  Lines,  Inc.  (Greyhound). 

Analysis 

Jurisdiction  over  Affiliates 

The  provisions  of  49  U.S.C.  14303(g) 
give  the  Board  jiuisdiction  over  finance 
transactions  involving  motor  carriers  of 
passengers  only  if  the  carriers'  aggregate 
gross  operating  revenues  exceed  $2 
million  during  a  period  of  12 
consecutive  months  ending  not  more 
than  6  months  before  the  date  of  the 
agreement  of  the  parties.  Our  proposal 
at  §  1182.2(a)(5)  ^  would  have  required 
that,  pursuant  to  49  U.S.C.  14303(g), 
applications  include  a  jurisdictional 
statement  "that  the  aggregate  gross 
operating  revenues,  including  revenues 
of  all  motor  carrier  parties  and  all  of 
their  motor  carrier  affiliates  from  all 
transportation  sources  (whether 
interstate,  intrastate,  foreign,  regulated, 
or  unregulated)  exceeded  $2  million!.]" 
ABA  supports  the  proposed  revision  to 
the  jurismctional  threshold  as 
consistent  with  the  statute,  which 
speaks  to  "gross  operating  revenues" 
without  linutations.3  Coach  suggests 
that  the  adopted  rules  should  clarify 
that  the  Board  also  has  jurisdiction  over 
transactions  between  a  noncarrier 
applicant  that  controls  carriers  with 
aggr^ate  revenues  exceeding  $2  million 
and  a  carrier  with  revenues  below  the 
statutory  threshold. 

We  agree  with  Coach  that  the 
proposed  rule  should  be  clarified  to 
include  the  revenues  of  the  affiliates  of 
noncarrier  applicants.  As  we  stated  in 
the  NPR  at  3,  the  intent  of  Congress 
"was  not  to  measure  the  strict  extent  of 
revenues  generated  subject  to  Federal 
regulatory  jurisdiction,  but  rather  to 
gauge  the  economic  power  of  the  parties 
participating  in  a  finance  transaction. 
*  •  •"  Accordingly,  we  will  modify  the 
proposed  rule  to  state  that  the 
jurisdictional  threshold  is  based  on  the 
"revenues  of  all  motor  carrier  parties . 
and  all  motor  carriers  controlling, 
controlled  by,  or  under  common  control 
with  any  party.  *  *  *"  We  will  also 


>  (a)  The  application  mutt  contain  the  following 
infbrmation:  *  •  • 

(5)  A  jurisdictional  sutement.  under  49  U.S.C 
14303(g].  that  the  aggregate  gross  operating 
revenues,  including  revenues  of  all  motor  carrier 
parties  and  all  of  their  motor  carrier  affiliates  bam 
all  transportation  sources  (whether  interstate, 
intrastate,  foreign,  regulated,  or  unregulated) 
exceeded  $2  million;  (NOTE:  The  motor  passenger 
carrier  parties  and  their  motor  passenger  carrier 
affiliates  may  select  a  consecutive  12-month  pwiod 
ending  not  more  than  6  months  before  the  date  of 
the  parties'  agreement  covering  the  transaction. 
They  must,  however,  select  the  same  12-month 
period.) 

>  Indeed,  no  comment  has  challenged  our 
substantive  interpretation  of  the  meaning  of  the 
statute  in  this  regard. 


modify  the  proposed  rule  by  repeating 
the  statutory  one-year  time  frame  in 
referring  to  aggregate  gross  operating 
revenues. 

Safety  Ratings 

The  rule  we  proposed  at 
§  1182.2(a)(8)  *  would  require  that 
applicants  certify  their  safiaty  fitness 
ratings  issued  by  the  U.S.  Department  of 
Transportation's  Federal  Highway 
Administration  (FHWA).  Coach  suggests 
that  the  requirement  for  certification  of 
safety  ratings  should  be  revised  to 
clarify  that  each  carrier  party  may 
certify  as  to  its  own  safety  rating  or 
attach  a  copy  of  any  safety  rating  letter 
it  may  have  received  bom  FHWA,  so  as 
not  to  require  each  carrier  to  obtain  an 
official  certification  before  filing  its 
application.  We  agree  with  Coach's 
request  and  v^ill  modify  the  regulation 
to  indicate  that  the  certification  can  be 
made  by  the  applicant. 

Under  ciurent  safety  inspection 
protocols,  some  carriers  do  not  have  a 
safiety  rating,  either  because  they  are 
exempt  finm  the  safety  inspection 
program  or  because  an  inspection  has 
not  yet  been  conducted.  In  these  cases, 
the  appropriate  certification  would  be 
that  the  carrier  is  "unrated"  for 
whatever  particular  reason  is 
applicable.'  Moreover,  as  the  final 
regulations  v«dll  make  clear,  we  are 
interested  only  in  current  safety  ratings. 

Coach  also  suggests  that  (a)  the  Board 
should  state  its  policy  with  respect  to 
transactions  involving  carriers  that  have 
unsatisfactory  ratings  and  (b)  that  safety 
certifications  should  be  required  only  of 
actual  parties  to  transactions,  not  of 
affiliates.  We  understand  Coach's  point, 
but  will  not  adopt  the  precise  approach 
it  suggests.  First,  we  will  consider  the 
effect  of  imsatisfactory  ratings  on  a  case- 
by-case  basis.  As  a  general  matter,  we 
would  be  concerned  if  an  acquiring 
carrier  has  an  unsatisfactory  safety 
rating.  On  the  other  hand,  as  Coach 
points  out,  acquisition  of  a  carrier  with 
an  unsatisfectory  rating  by  a  carrier  with 
a  superior  operating  and  safety  record 
could  be  a  positive  development. 
Secondly,  as  to  carriers  affiliated  with 


*  (a)  The  application  must  contain  the  following 
infbrmation:  •  •  • 

(8)  Certification  of  the  U.S.  Department  of 
Transportation  safety  fitness  rating  of  each  motor 
passenger  carrier  involved  in  the  transaction, 
whether  that  carrier  is  a  party  to  the  transaction  or 
is  affiliated  with  a  party  to  the  transaaion. 

'  There  may  be  carriers  that  had  either 
conditional  or  unsatisfactory  ratings  at  the  time 
when  the  safety  inspection  process  was  changed, 
and  were  unable  to  obtain  reinspection  so  as  to 
expunge  the  less-than-satisfactory  ratings  from  their 
records.  In  cases  of  this  nature,  carriers  should 
attach  an  explanation  of  the  circumstances  of  the 
rating. 


an  acquiring  carrier  or  controlled  by  an 
acquiring  noncarrier,  we  believe  it  is 
relevant  to  know  whether  an  acquiring 
applicant's  affiliate  has  a  less-than- 
satisfactory  rating,  even  if  an  acquiring 
carrier's  ovm  safety  rating  is 
satisfactory.  In  sum,  it  appears  prudent 
to  have  all  relevant  infwmation  on  the 
record,  with  the  weight  to  be  given  to 
that  information  determined  in  each 
particular  case. 

Copies  of  Applications  To  Be  Filed  With 
State  Agencies 

Our  proposed  rule  at  §  1182.3(a)(1) 
would  require  one  copy  of  each 
application  to  be  delivered  to  the 
appropriate  regulatory  body  in  each 
State  in  which  any  of  the  parties  to  the 
transaction  operates  in  intrastate 
commerce.  Greyhound  argues  that  the 
proposed  requirement  is  burdensome. 
Greyhound  points  out  that  it  is 
authorized  to  engage  in  intrastate 
operations  over  all  routes  on  which  it 
provides  interstate  transportati<Hi,  and  it 
operates  in  nearly  every  one  of  the 
continental  48  States.  Greyhound 
submits  that  a  given  application, 
however,  is  ordinarily  otdy  of  interest  to 
affected  States.  Greyhound  suggests       -> 
revising  the  provision  to  provide  for 
delivery  of  copies  of  an  application  only 
to  those  States  in  which  the  motor 
carrier  proposed  to  be  merged  or 
acquired  operates  in  intrastate 
commerce.  ABA  supports  Greyhound's 
comments  in  this  regard. 
We  will  revise  the  proposed 
^  regulation  accordingly.  "The  purpose  of 
the  proposed  requirement  is  to  provide 
adequate  and  appropriate  notice  to 
those  States  directly  affected  by  the 
proposed  transaction.  This  would 
include  any  State  in  which  the  operator 
of  intrastate  bus  services  (pursuant 
either  to  State  or  to  federal  operating 
authority)  will  change  or  where  that 
operator  will  come  under  control  of  (or 
under  common  control  with)  another 
carrier.  States  unaffected  by  the 
proposed  transaction  do  not  realistically 
need  direct  notice  of  the  filing  of  the 
application. 

Time  Frame  for  Final  Decisions 

Our  proposed  rule  in  $  1182.6 
describes  the  manner  in  which  opposed 
applications  would  be  processed. 
Comments  would  be  due  45  days  after 
notice  of  the  application  is  published 
and  replies  woidd  be  due  60  days  after 
the  notice.  The  reply  could  include  a 
request  for  expedited  action,  and 
commenters  could  reply  to  such  a 
request  within  70  days  of  the 
publication  of  the  notice.  The  proposed 
rules  do  not  contain  a  deadline  for 
deciding  the  case,  nor  do  they  mention 
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the  statutory  requirement  in  section 
14303(e)  that  the  Board  is  to  complete 
evidentiary  proceedings  within  240 
days  after  the  notice  and  to  issue  a  final 
decision  within  180  days  after  the  close 
of  the  record. 

Coach  suggests  that,  in  order  to 
provide  a  greater  degree  of  certainty,  the 
Board  should  provide  that  it  will 
normally  process  applications  within  a 
fixed  time  frame  not  to  exceed  100  days 
from  the  date  that  a  notice  of  the 
application  is  published,  absent  imusual 
circiunstances  that  might  require  more 
extended  evidentiitry  proceedings.  We 
do  not  believe  it  is  prudent  or  necessary 
to  estabUsh  such  a  rule.  Our  experience 
has  been  that  opposition  to  these 
applications  is  unusual,  but  it  is 
difficult  to  predict  whether  some  future 
case  will  be  opposed  or  what  the  nature 
of  any  opposition  might  be.  In  any 
event,  our  goal  is  to  process  opposed 
applications  quickly,  and  our  rules  are 
consistent  with  what  Coach  seeks.  After 
the  record  closes  (60  or  70  days  after  the 
notice),  the  Board  will  determine 
whether  to  decide  a  particular  case  on 
the  existing  record  (which  we  hope  to 
do  within  100  days)  or  to  establish  a 
ptocediual  schedule  for  the  submission 
of  further  evidence  (which  will  be  done 
only  in  imusual  cases). 

Coach  also  suggests  that  the  Board 
consider  a  class'exemptibn  that  would 
allow  control  proceedings  to  be 
finalized  following  a  notice  filed  with 
the  Board,  subject  to  petitions  for 
revocation  of  the  exemption.  We  do  not 
believe  the  record  warrants  granting  that 
request  at  this  time.  To  the  extent  that 
there  are  time  constraints  on  the  closing 
of  a  transaction,  the  use  of  voting  trust 
procedures  (as  discussed  below)  or 
interim  approval  would  be  the 
appropriate  solution. 

Voting  Trusts 

Our  proposed  rules  in  §  1182.7  cover 
interim  approval  of  motor  passenger 
carrier  finance  applications.  Greyhound 
seeks  confirmation  that  the  provisions 
for  interim  operations  are  not  intended 
to  foreclose  the  use  of  the  voting  trust 
procedures  of  49  CFR  part  1013,  which 
permit  parties  to  proceed  on  a  proposed 
merger  or  acquisition  pending  Board 
approval. 

While  the  voting  trust  provisions  are 
available  for  use  by  parties  to  motor 
passenger  finance  transactions,  as  well 
as  rail  finance  matters,  we  do  not  see  the 
need  to  reference  them  specifically  in 
connection  with  these  rules. 


Compliance  With  State  Transfer 
Regulations 

Our  proposed  rules  in  §  1182.8(f) " 
would  require  applicants  to  comply 
with  State  procediu^s  if  completion  of 
a  transaction  requires  the  transfer  of 
operating  authorities  issued  by  a  State 
regulatory  body.  Coach  argues  that  this 
provision  is  directly  contrary  to  the 
preemption  provisions  of  49  U.S.C. 
14303(f). 

Under  49  U.S.C.  14303(f),'  motor 
carriers  of  passengers  subject  to  our 
jurisdiction  are  subject  to  our  exclusive 
and  plenary  jurisdiction  in  carrying  out 
a  craisolidation,  merger,  or  acquisition 
of  control.  Accordingly,  a  State  may  not 
take  any  action  that  would  in  any  way 
interfere  with  the  applicants' 
consiunmation  of  a  section  14303 
transaction.  See  Colorado  Mountain 
Express,  Inc..  and  Airport  Shuttle 
Colorado,  Inc.,  d/b/a  Aspen  Limousine 
Service,  Inc. — Consolidation  and 
Merger — Colorado  Mountain  Express, 
STB  Docket  No.  MC-F-20902  (STB 
served  Feb.  28, 1997)  at  3-4. 

Nevertheless,  to  accomplish  the 
necessary  transfer  of  operating  rights, 
ministerial  actions  by  the  State  may  be 
necessary  to  amend  State  records  so  as 
to  give  full  effect  to  transactions  we 
approve."  That  action  is  all  that  was 
contemplated  by  the  proposed  rule.  To 
clarify  the  matter,  we  will  modify  the 
rule  by  stating  that  parties  are  to 
"compfy  with  ministerial  requirements 
of  relevant  State  procedures." 


■  (0  If  completion  of  a  transaction  requires  the 
transfer  of  operating  authorities  or  registrations 
from  one  or  more  parties  to  others,  the  parties  shall 
comply  with  relevant  procedures  of  State 
authorities  and  of  the  Office  of  Motor  Carriers  of  the 
U.S.  Department  of  Transportation,  to  accomplish 
such  transfers. 

'The  full  text  of  section  14303(f)  provides: 

A  carrier  or  corporation  participating  in  or 
resulting  from  a  transaction  approved  by  the  Board 
under  this  section,  or  exempted  by  the  Board  from 
the  application  of  this  section  pursuant  to  section 
13541,  may  carry  out  the  transaction,  own  and 
operate  property,  and  exercise  control  or  franchises 
acquired  through  the  transaction  without  the 
approval  of  a  State  authority.  A  carrier,  corporation, 
or  person  participating  in  the  approved  or 
exempted  transaction  is  exempt  from  the  antitrust 
laws  and  from  all  other  law,  including  State  and 
municipal  law,  as  necessary  to  let  that  person  carry 
out  the  transaction,  hold,  maintain,  and  operate 
property,  and  exercise  control  or  franchises 
acquired  through  the  transaction. 

*C/.  Leaseway  Transp.  Corp  v.  Bushnell,  888  F.2d 
1212, 1215  (7th  Cir.  1989),  where  the  court 
discussed  49  U.S.C.  11341(a)  (the  predecessor  of 
section  14303(f)),  and  stated  that  a  State: 

may  not  act  as  a  "gate-keeper"  handing  down 
prior  approval  of  Leaseway's  acquisition,  but  it  may 
certainly  impose  filing  or  notice  requirements  and 
taxes  (as  long  as  these  do  not  interfere  with 
Leaseway's  ability  to  carry  out  the  acquisition  or 
exercise  control  as  provided  in  section  11341(a)). 


Filing  Fees  and  Removed  Regulations 

The  proposed  rules  included  a 
redescription  and  clarification  of  the 
categories  in  which  the  filing  fees 
applicable  to  these  matters  are  specified. 
No  change  was  proposed  in  the  level  of 
the  filing  fees.  In  the  interim,  however, 
the  Board's  filing  fees  have  been 
revised,  pursuant  to  Regulations 
Governing  Fees  for  Serviees  Performed 
in  Connection  with  Licensing  and 
Related  Services— 1998  Update,  STB  Ex 
Parte  No.  542  (Sub-No.  2)  (STB  served 
Feb.  18, 1988).  The  filing  fee  for  an 
application  in  a  motor  passenger  finance 
case  was  increased  from  $1,100  to 
$1,300,  and  the  filing  fee  for  a  request 
for  interim  approval  (temporary 
authority)  was  increased  from  $250  to 
$300.  The  final  rules  we  are  adopting 
include  the  redescriptions  of  the  fee 
categories,  as  proposed,  and  reflect  the 
current  fee  schedule. 

Finally,  as  proposed,  we  are  removing 
the  regulations  in  part  1187  (concerning 
temporary  authority)  and  part  1188 
(pwtaining  to  gross  operating  revenues) 
and  replacing  them  with  provisions 
incorporated  in  part  1182. 

The  Board  certifies  that  these  rules 
will  not  have  a  significant  economic 
efiiect  on  a  substantial  number  of  small 
entities.  We  received  no  comments  in 
response  to  the  notice  of  proposed 
rulemaking  concerning  efiiects  on  small 
entities.  These  rules  establish  simple 
processing  procedures  and  impose  no 
new  reporting  requirements  on  small 
entities. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects 

49  CFR  Part  1002 

Administrative  practice  and 
procediue.  Common  Carriers,  Freedom 
of  information.  User  fees. 

49  CFR  Part  1182 

Administrative  practice  and 
procedure,  Motor  carriers. 

49  CFR  Part  1187 

Administrative  practice  and 
procedure,  Motor  Carriers. 

49  CFR  Part  1188 

Administrative  practice  and 
procedure.  Motor  carriers. 

Decided:  August  24, 1998. 
By  the  Board,  Chaiiman  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  parts  1002, 
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1182, 1187,  and  1188  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  1002— FEES 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a)(4)(A)  and  553; 
31  U.S.C.  9701;  and  49  U.S.C.  721(a). 

2.  Section  1002.2  is  amended  by 
revising  paragraphs  (f)(2)  and  (f)(5)  to 
read  as  follows: 

§1002.2    HllngfMS. 

*        *        •        •        • 

(f)*  •  • 


Type  of  proceeding 


Fee 


(2)  An  application  to  consolidate, 
merge,  purchase,  lease,  or  con- 
tract to  operate  the  properties  or 
franchises  of  motor  carriers  of 
passengers  or  to  acquire  control 
of  motor  earners  of  passengers, 
under  49  U.S.C.  14303 1,300 


(5)  A  request  for  interim  approval  in 
connection  with  a  finance  applica- 
tion involving  a  motor  carrier  of 
passengers,  under  49  U.S.C. 
14303(i)  :. 300 


3.  Part  1182  is  revised  to  read  as 
follows: 

PART  1182— PURCHASE.  MERQER, 
AND  CONTROL  OF  MOTOR 
PASSENGER  CARRIERS 

Sec. 

1182.1  Applications  covered  by  this  part 

1182.2  Content  of  applications. 

1182.3  Filing  the  application. 

1182.4  Board  review  of  the  application. 

1182.5  Comments. 

1182.6  Processing  an  opposed  application. 

1182.7  Interim  approval. 

1182.8  Miscellaneous  requirements. 
Authority:  5  U.S.C.  559;  21  U.S.C.  853a; 

and  49  U.S.C.  13501. 13902(c),  and  14303. 

S 11 82.1    Applications  covered  by  this  part 

The  rules  in  this  part  govern 
applications  for  authority  under  49 
U.S.C.  14303  to  consohdate,  merge, 
purchase,  lease,  or  contract  to  operate 
the  properties  or  frtinchises  of  motor 
carriers  of  passengers  or  to  acquire 
control  of  motor  carriers  of  passengers. 
There  is  no  appUcation  form  for  these 
proceedings.  Applicants  shall  file  a 
pleading  containing  the  information 
described  in  49  CFR  1182.2.  See  49  CFR 
1002.2(f)  (2)  and  (5)  for  filing  fees. 

S  1182.2    Content  of  applications. 

(a)  The  application  must  contain  the 
following  information: 


(1)  Full  name,  address,  and 
authorized  signature  of  each  of  the 
parties  to  the  transaction; 

(2)  Copies  or  descriptions  of  the 
pertinent  operating  authorities  of  all  of 
the  parties  (Note:  If  an  applicant  is 
domiciled  in  Mexico  or  ov«ied  or 
controlled  by  persons  of  that  country, 
copies  of  the  actual  operating 
authorities  must  be  submitted.); 

(3)  A  description  of  the  proposed 
transaction; 

(4)  Identification  of  any  motor  , 
passenger  carriera  affiliated  with  the 
parties,  a  brief  description  of  their 
operations,  and  a  summary  of  the 
intercorporate  structure  of  the  corporate 
family  from  top  to  bottom; 

(5)  A  jiuisdictional  statement,  imder 
49  U.S.C.  14303(g),  that  the  12-month 
aggregate  gross  operating  revenues, 
including  revenues  of  all  motor  carrier 
parties  and  all  motor  carriers 
controlling,  controlled  by,  or  under 
common  control  with  any  party  fitjm  all 
transportation  soiut:es  (whether 
interstate,  intrastate,  foreign,  regulated, 
or  luiregulated)  exceeded  $2  million. 
(Note:  The  motor  passenger  carrier 
parties  and  their  motor  passenger  carrier 
affiliates  may  select  a  consecutive  12-. 
month  period  ending  not  more  than  6 
months  before  the  date  of  the  parties' 
agreement  covering  the  transaction, 
lliey  must,  however,  select  the  same  12- 
month  period.) 

(6)  A  statement  indicating  whether 
the  transaction  will  or  will  not 
significantly  affect  the  quality  of  the 
human  environment  and  the 
conservation  of  energy  resources; 

(7)  Information  to  demonstrate  that 
the  proposed  transaction  is  consistent 
with  the  public  interest,  including 
particularly:  the  effect  of  the  proposed 
transaction  on  the  adequacy  of 
transportation  to  the  public;  the  total 
fixed  charges  (e.g.,  interest)  that  result 
&x)m  the  proposed  transaction;  and  the 
interest  of  carrier  employees  affected  by 
the  proposed  transaction.  See  49  U.S.C. 
14303(b); 

(8)  Certification  by  applicant  of  the 
current  U.S.  Department  of 
Transportation  safety  fitness  rating  of 
each  motor  passenger  carrier  involved 
in  the  transaction,  whether  that  carrier 
is  a  party  to  the  transaction  or  is 
affiliated  with  a  party  t9  the  transaction; 

(9)  Certification  by  the  party  acquiring 
any  operating  rights  through  the 
transaction  that  it  has  sufficient 
insurance  coverage  imder  49  U.S.C. 
13906  (a)  and  (d)  for  the  service  it 
intends  to  provide; 

(10)  A  statement  indicating  whether 
any  party  acquiring  any  operating  rights 
through  the  transaction  is  either 
domiciled  in  Mexico  or  owned  or 


controlled  by  persons  of  that  coimtry; 
and 

(11)  If  the  transaction  involves  the 
transfer  of  operating  authority  to  an 
individual  who  will  hold  the  authority 
in  his  or  her  name,  that  individual  must 
complete  the  following  certification: 


I. 


_,  certify  under  penalty  of 


perjury  under  the  laws  of  the  United  States, 
that  I  have  not  been  convicted,  after 
September  1, 1989,  of  any  Federal  or  State 
o^nse  involving  the  distribution  or 
possession  of  a  controlled  substance,  or  that 
I  have  been  so  convicted,  but  I  am  not 
ineligible  to  receive  Federal  benefits,  either 
by  court  order  or  operation  of  law,  pursuant 
to  21  U.S.C.  853a. 

(b)  The  application  shall  contain 
applicants'  entire  case  in  support  of  the 
proposed  transaction,  unless  the  Board 
finds,  on  its  owrn  motion  or  that  of  a 
party  to  the  proceeding,  that  additional 
evidentiary  submissions  are  required  to 
-resolve  the  issues  in  a  particular  case. 

(c)  Any  statements  submitted  on 
behalf  of  an  appUcant  supporting  the 
application  shall  be  verified,  as 
provided  in  49  CFR  1182.8(e].  Pleadings 
consisting  strictly  of  legal  argument, 
however,  need  not  be  verified. 

(d)  If  an  application  or  supplemental 
pleading  contains  false  or  misleading 
information,  the  granted  application  is 
void  ab  initio. 

f  1182.3    Rling  the  application. 

(a)  Each  application  shall  be  filed 
with  the  Board,  complying  with  the 
reouirements  set  forth  at  49  CFR  1182.8. 

(1)  One  copy  of  the  application  shall 
be  dehvered,  by  first-class  mail,  to  the 
appropriate  regulatory  body  in  each 
State  in  which  intrastate  operations  are 
affected  by  the  transaction. 

(2)  If  the  application  involves  the 
merger  or  purchase  of  motor  passenger 
carriers  (contemplating  transfer  of  - 
operating  authorities  or  registrations 
&Y>m  one  or  more  parties  to  others),  one 
copy  of  the  application  shall  be 
delivered,  by  first-class  mail,  to: 

Chief,  Lie.  k  Ins.  Div.,  U.S.D.O.T.  Office  of 
Motor  Carriers-HIA  30, 400  Virginia  Ave., 
S.W.,  Ste.  600,  Washington,  DC  20004 

(b)  In  their  application,  the  parties 
shall  certify  that  they  have  delivered 
copies  of  the  application  as  provided  in 
paragraph  (a)  of  this  section. 

f  1182.4    Board  ravtow  of  the  application. 

(a)  All  applications  will  be  reviewed 
for  completeness.  Applicants  will  be 
given  an  opportunity  to  correct  minor 
errora  or  omissions.  Incomplete 
applications  may  be  rejected,  or,  if 
omissions  are  corrected,  the  filing  date 
of  the  application,  for  purposes  of 
calculating  the  procedural  schedule  and 
statutory  deadlines,  will  be  deemed  to 
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be  the  date  on  which  the  complete 
information  is  filed  with  the  Board. 

(b)  If  the  application  isaccepted,  a 
summary  of  the  application  will  be 
published  in  the  Federal  Register 
(within  30  days,  as  provided  by  49 
U.S.C.  14303(c)),  to  give  notice  to  the 
public,  in  the  form  of  a  tentative  grant 
of  authority. 

(c)  If  the  published  notice  does  not 
properly  describe  the  transaction  for 
which  approval  is  sought,  applicants 
shall  inform  the  Board  within  10  days 
after  the  publication  date. 

(d)  A  copy  of  the  application  will  be 
available  for  inspection  at  the  Board's 
offices  in  Washington,  DC.  Interested 
persons  may  obtain  a  copy  of  the 
application  from  the  applicants' 
representative,  as  specified  in  the 
published  notice. 

$1182.5    Comments. 

(a)  Comments  concerning  an 
application  must  be  received  by  the 
Board  within  45  days  after  notice  of  the 
application  is  published,  as  provided  by 
49  U.S.C.  14303(d).  Failure  to  file  a 
timely  comment  waives  further 
participation  in  the  proceeding.  If  no 
comments  are  filed  opposing  the 
application,  the  published  tentative 
grant  of  authority  will  automatically 
become  effective  at  the  close  of  the 
comment  period.  A  tentative  grant  of 
authority  does  not  entitle  the  applicant 
to  consimimate  the  transaction  before 
the  end  of  the  comment  period. 

(b)  A  comment  shall  be  verified,  as 
provided  in  49  CFR  1182.8(e),  and  shall 
contain  all  information  upon  which  the 
commenter  intends  to  rely,  including 
the  grounds  for  any  opposition  to  the 
transaction  and  the  commenter's 
interest  in  the  proceeding. 

(c")  The  docket  niunber  of  the 
application  must  be  conspicuously 
placed  at  the  top  of  the  first  page  of  the 
comment. 

(d)  A  copy  of  the  comment  shall  be 
delivered  concurrently  to  applicants' 
representative(s). 

$1182.6  -ProceMingan  opposed 
opplleatlon. 

(a)  If  timely  comments  are  submitted 
in  opposition  to  an  application,  the 
tentative  grant  of  authority  is  void. 

(b)  Applicants  may  file  a  reply  to 
opposing  comments,  within  60  days 
after  the  date  the  application  was 
pubUshed. 

(1)  The  reply  may  include  a  request 
for  an  expedited  decision  on  the  issues 
raised  by  the  comments.  Otherwise,  the 
reply  may  not  contain  any  new 
evidence,  but  shall  only  rebut  or  further 
explain  matters  previously  raised. 


(2)  The  reply  shall  be  verified,  as 
provided  in  49  CFR  1182.8(e),  unless  it 
consists  strictly  of  legal  argument. 

(3)  Applicants'  reply  must  be  served 
on  each  cbmmenter  in  such  manner  that 
it  is  received  no  later  than  the  date  it  is 
due  to  be  filed  with  the  Board. 

(4)  Opposing  commenters  may  reply 
to  a  request  for  an  expedited  decision, 
within  70  days  after  notice  of  the 
application  was  published. 

(c)  The  Board  may: 

(1)  Dispense  with  further  proceedings 
and  make  a  final  determination  based 
on  the  record  as  developed;  or 

(2)  Issue  a  procedural  scbedule 
specifying  the  dates  by  which: 
applicants  may  submit  additional 
evidence  in  support  of  the  application, 
in  response  to  the  comment(s)  in 
opposition;  and  the  opposing 
commenter(s)  may  reply. 

(d)  Further  processing  of  an  opposed 
application  will  be  handled  on  a  case- 
by-case  basis,  as  appropriate  to  the 
particular  issues  raised  in  the  comments 
filed  in  opposition  to  the  application. 
Evidentiary  proceedings  must  be 
concluded  within  240  days  after 
publication  of  the  notice  of  the 
application. 

$  1 1 82.7    Interim  approval. 

(a)  A  party  may  request  interim 
approval  of  the  operation  of  the 
properties  sought  to  be  acquired  through 
the  proposed  transaction,  for  a  period  of 
not  more  than  180  days  pending 
determination  of  the  application.  This 
request  may  be  included  in  the 
application  or  may  be  submitted 
separately  after  the  a^iplication  is  Jiled 
(e.g.,  once  a  comment  opposing  the 
application  has  been  filed).  An 
additional  filing  fee  is  required,  whether 
the  request  for  interim  approval  is 
included  in  the  application  or  is 
submitted  separately  at  a  later  time.  See 
49  CFR  1002.2(f)(5)  for  the  additional 
filing  fee. 

(b)  A  request  for  interim  approval  of 
the  operation  of  the  properties  sought  to 
be  acquired  in  the  appUcation  must 
show  that  failure  to  grant  interim 
approval  may  result  in  destructioa  of  or 
injury  to  those  properties  or 
substantially  interfere  with  their  future 
usefulness  in  providing  adequate  and 
continuous  service  to  tits  public. 

(c)  If  a  request  for  u^terim  approval  is 
submitted  after  the  application  is  filed, 
it  must  be  served  on  each  person  who 
files  or  has  filed  a  comment  in  response 
to  the  published  notice  of  the 
application.  Service  must  be 
simultaneous  upon  those  commenters 
who  are  known  when  the  request  for 
interim  approval  is  submitted; 
otherwise,  service  must  be  within  5 


days  after  the  comment  is  received  by 
applicants  or  their  representative. 

(d)  Because  the  basis  for  requesting 
interim  approval  is  to  prevent 
destruction  of  or  injiiry  to  motor 
passenger  carrier  properties  sought  to  be 
acquired  under  49  U.S.C.  14303,  the 
processing  of  such  requests  is  intended 
to  promote  expeditious  decisions 
regarding  interim  approval.  The  Board 
has  no  obligation  to  give  public  notice 
of  requests  for  interim  approval,  and 
such  requests  are  decided  without 
hearing  or  other  formal  proceeding. 

(1)  If  a  request  for  interim  approval  is 
included  in  the  application,  the  Board's 
decision  with  regard  to  interim  approval 
will  be  served  in  conjunction  with  the 
notice  accepting  the  application. 

(2)  If  an  apphcation  is  rejected,  the 
request  for  interim  approval  will  be 
denied. 

(3)  If  an  application  is  denied,  after 
comments  in  opposition  are  submitted, 
any  interim  approval  will  terminate  30 
days  after  service  of  the  decision 
denying  the  application. 

(e)  A  petition  to  reconsider  a  grant  of 
interim  approval  may  be  filed  only  by 
a  person  who  has  filed  a  comment  in 
opposition  to  the  application. 

(1)  A  petition  to  reconsider  a  grant  of 
interim  approval  must  be  in  writing  and 
shall  state  the  specific  groimds  upon 
which  the  commenter  relies  in  opposing 
interim  approval.  The  petition  shall 
certify  that  a  copy  has  been  served  on 
applicants'  representative. 

(2)  The  original  and  10  copies  of  the 
petition  to  reconsider  a  grant  of  interim 
approval  shall  be  filed  with  the  Board, 
and  one  copy  of  the  petition  shall  be 
served  on  applicants'  representative(s). 

(f)  The  Board  may  act  on  a  petition  to 
reconsider  a  grant  ofinterim  approval 
either  separately  or  in  coimection  with 
the  final  decision  on  the  application. 

$  1 1 82.8    Mscellaneous  requiranwnts. 

(a)  If  applicants  wish  to  withdraw  an 
application,  they  shall  jointly  request 
dismissal  in  writing. 

(b)  An  original  ami  10  copies  of  all 
applications,  pleadings,  and  other 
material  filed  under  this  part  must  be 
filed  with  the  Board. 

(c)  All  pleadings  (including  motions 
and  repties)  submitted  under  this  part 
shall  be  served  on  all  other  parties, 
conciirrently  and  by  the  same  (or  more 
expeditious)  means  with  which  they  are 
filed  with  the  Board. 

(d)  Eadh  pleading  shall  contain  a 
certificate  of  service  stating  that  the 
pleading  has  been  served  in  accordance 
with  paragraph  (c)  of  this  section. 

(e)  All  applications  and  pleadings 
containing  statements  of  fact  (i.e., 
except  motions  to  strike,  replies  thereto. 
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and  other  pleadings  that  consist  only  of 
legal  argiunent)  must  be  verified  by  the 
person  offering  the  statement,  in  the 
foUowring  manner: 

I,  [Name  and  Tide  of  Witness],  verify  under 
penalty  of  perjury,  under  the  laws  of  the 
United  States  of  America,  that  all  information 
supplied  in  connection  with  this  application 
is  true  and  correct.  Further,  I  certify  that  I  am 
qualified  and  authorized  to  file  this 
application  or  pleading.  I  know  that  willful 
misstatements  or  omissions  of  material  facts 
constitute  Federal  criminal  violations 
punishable  under  18  U.S.C.  1001  by 
imprisonment  up  to  five  years  and  fines  up 
to  $10,000  for  each  offense.  Additionally, 
these  misstatements  are  punishable  as 
perjury  under  18  U.S.C  1621,  which 
provides  for  fines  up  to  $2,000  or 
imprisonment  up  to  five  years  for  each 
offense. 
[Signature  and  Date] 

(f)  If  completion  of  a  transaction 
requires  the  transfer  of  operating 
authorities  or  registrations  from  one  or 
more  parties  to  others,  the  parties  shall 
comply  vnth  relevant  procedures  of  the 
Office  of  Motor  Carriers  of  the  U.S. 
Department  of  Transportation,  and 
comply  with  ministerial  requirements  of 
relevant  State  procedures. 

PARTS  1187  AND  1188-[REMOVED] 

4.  Under  the  authority  of  49  U.S.C. 
721  and  14303,  parts  1187  and  1188  are 
removed. 

[PR  Doc.  98-23352  Filed  8-31-98;  8:45  am). 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  101S— AE96 

Migratory  Bird  Harvest  infonnation 
Program;  Participating  States  for  the 
1998-99  Season 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  herein  amends  the  Migratory 
Bird  Harvest  Information  Program 
(Program)  regulations.  The  Service 
requires  all  States  except  Hawaii  to 
participate  in  the  Program  annually, 
beginning  with  the  1998-99  hunting 
season,  lliis  regulatory  action  vtrill 
continue  to  require  all  licensed  hunters 
who  hunt  migratory  game  birds  in 
participating  States  to  register  as 
migratory  game  bird  hunters  and 
provide  their  name,  address,  and  date  of 
birth  to  the  State  licensing  authority. 


Hunters  will  be  required  to  have 
evidence  of  cturent  participation  in  the 
Program  on  their  person  while  hunting 
migratory  game  birds  in  participating 
States.  The  quality  and  extent  of 
infonnation  about  harvests  of  migratory 
game  birds  must  be  improved  in  order 
to  better  manage  these  populations. 
Hunters'  names  and  addresses  are. 
necessary  to  provide  a  sample  frame  for 
voluntary  hunter  surveys  to  improve 
harvest  estimates  for  all  migratory  game 
birds.  States  will  gather  migratory  bird 
himters'  names  and  addresses  and  the 
Service  will  conduct  the  harvest 
surveys. 

DATES:  This  rule  takes  effect  on 
September  1, 1998. 

FOR  FURTf^R  INFORMATION  CONTACT:  Paul 
I.  Padding.  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  WildUfe 
Service,  10815  Loblolly  Pine  Drive, 
Laurel,  Maryland  20708-4028, 
(301)497-5980,  FAX  (301)497-5981. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  expands  the  Program  to  include  all 
States  except  Hawaii,  beginning  in  the 
1998-99  hunting  season. 

Background 

The  purpose  of  this  cooperative 
Program  is  to  annually  obtain  a 
nationwide  sample  frame  of  migratory 
bird  hunters,  from  which  representative 
samples  of  hunters  will  be  selected  and 
asked  to  participate  in  voluntary  harvest 
surveys.  State  wildUfe  agencies  will 
provide  the  sample  frame  by  annually 
collecting  the  name,  address,  and  date 
of  birth  of  each  licensed  migratory  bird 
himter  in  the  State.  To  reduce  survey 
costs  and  to  identify  himters  who  hunt 
less  commonly-himted  species.  States 
will  also  request  that  each  migratory 
bird  himter  answer  a  series  of  questions 
to  provide  a  brief  summary  of  his  or  her 
migratory  bird  hunting  activity  for  the 
previous  year.  States  are  required  to  ask 
each  licensed  migratory  bird  hunter 
approximately  how  many  ducks  (0. 1- 
10,  or  more  than  10),  geese  (0, 1-10,  or 
more  than  10),  doves  (0, 1-30,  or  more 
than  30),  and  woodcock  (0, 1-30,  or 
more  than  30)  he  or  she  bagged  the 
previous  year,  and  whether  he  or  she 
hunted  coots,  snipe,  rails,  and/or 
gallinules  the  previous  year.  States  that 
have  band-tailed  pigeon  hunting 
seasons  are  also  required  to  ask 
migratory  bird  hunters  whether  they 
intend  to  hunt  band-tailed  pigeons 
during  the  current  year.  States  are  not 
required  to  ask  questions  about  species 
that  are  not  hunted  in  the  State  (for 
example,  Maine  does  not  allow  dove 
hunting,  therefore,  the  State  of  Maine  is 
not  required  to  ask  migratory  bird 
hunters  how  many  doves  they  bagged 


the  previous  year).  States  will  send  this 
information  to  the  Service,  and  the 
Service  will  sample  hunters  and 
conduct  national  himter  activity  and 
harvest  surveys. 

A  notice  of  intent  to  establish  the 
Program  was  published  on  June  24, 
1991  (56  FR  28812).  A  final  rule 
establishing  the  Program  and  initiating 
a  2-year  pilot  phase  in  three  volunteer 
States  (CaUfomia,  Missouri,  and  South 
Dakota)  was  published  on  March  19, 
1993  (58  FR  15093).  The  pilot  phase  was 
completed  following  the  1993-94 
migratory  bird  hunting  seasons  in 
CaUfomia,  Missouri,  and  South  Dakota. 
A  State/Federal  technical  group  was 
formed  to  evaluate  Program 
requirements,  the  different  approaches 
used  by  the  pilot  States,  and  the 
Service's  survey  procedures  during  the 
pilot  phase.  Changes  incorporated  into 
the  Program  as  a  resist  of  the  technical 
group's  evaluation  were  specified  in  an 
October  21, 1994  final  rule  (59  FR 
53334),  that  initiated  the 
implementation  phase  of  the  Program. 
Implementation  of  the  Program  l^an 
with  the  addition  of  one  State  in  1994, 
three  States  in  1995  (60  FR  43318),  ten 
States  in  1996  (61  FR  46350),  and  five 
States  in  1997  (62  FR  45706).  Final 
implementation  of  the  Program  will  be 
accompUshed  with  the  addition  of  27 
States  (all  except  Hawaii)  in  this  final 
rule. 

All  Ucensed  hunters  who  hunt 
migratory  game  birds  in  participating 
States  are  required  to  have  a  Program 
validation,  indicating  that  they  have 
identified  themselves  as  migratory  bird 
hunters  and  have  provided  the  required 
information  to  the  State  wildlife  agency. 
Hunters  must  provide  the  required 
information  to  each  State  in  which  they 
hunt  migratory  birds.  Validations  are 
printed  on,  written  on,  or  attached  to 
the  annual  State  hunting  license  or  on 
a  State-specific  supplementary  permit. 
The  State  may  charge  hunters  a 
himdling  fee  to  compensate  hunting- 
Ucense  agents  and  to  cover  the  State's 
administrative  costs.  The  Service's 
survey  design  calls  for  hunting-record 
forms  to  be  distributed  to  himters 
selected  for  the  survey  before  they  forget 
the  details  of  their  hunts.  Because  of 
this  design  requirement.  States  have 
only  a  short  time  to  obtain  hunter  names 
and  addresses  from  license  vendors  and 
to  provide  those  names  and  addresses  to 
the  Service.  Currently,  participating 
States  must  send  the  required 
information  to  the  Service  writhin  30 
calendar  days  of  issuance  of  the 
migratory  bird  hunting  authorization. 

Tne  Service  has  requested  the 
cooperation  of  participating  States  to 
facilitate  obtaining  harvest  estimates  for 
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hunters  who  are  exempted  from  a 
permit  requirement  and  those  that  are 
also  exempted  from  State  licensing 
requirements.  This  includes  several 
categories  of  hunters  such  as  junior 
hunters,  senior  himters,  landowners, 
and  other  special  categories.  Because 
exemptions  and  the  methods  for 
obtaining  harvest  estimates  for  exempt 
groups  vary  from  State  to  State,  the 
Service  will  incorporate  these  methods 
into  individual  memoranda  of 
understanding  with  participating  States. 
Excluding  from  the  Program  those 
hunters  who  are  not  required  to  obtain 
an  annual  State  hunting  license  also 
excludes  their  harvest  from  the 
estimates.  The  level  of  importance  of  the 
excluded  harvest  on  the  resulting 
estimates  depends  on  how  many 
hunters  are  excluded  and  on  the  number 
of  birds  they  bag.  If  the  level  of 
importance  is  significant,  excluding 
these  hunters  will  result  in  serious  bias. 
Minimum  survey  standards  are  being 
developed  for  exempted  categories. 
States  may  require  exempted  himters  to 
obtain  permits  (e.g.,  Maryland  required 
exempted  hunters  to  obtain  permits 
upon  entry  to  the  Program  in  1994). 

Review  of  Comments  and  the  Service's 
Response 

The  Service  received  comments  on 
the  proposed  rule  from  two  States. 
Missouri  expressed  strong  support  for 
the  Program,  calling  it  an  exemplary 
model  of  mutual  cooperation  between 
the  States  and  the  Service.  Florida  also 
supported  the  Program's  objectives  but 
expressed  several  concerns  about  the 
Program's  information  collection 
requirements. 

1.  Type  of  Information  Provided  by 
Hunters 

Comments:  Florida  stated  that  the 
questions  they  ask  migratory  bird 
hunters,  which  were  approved  by  the 
Service  prior  to  Florida's 
implementation  of  the  Program  in  1997, 
included  one  more  response  category  for 
ducks  and  doves  than  the  number  of 
categories  specified  by  the  Service.  They 
also  noted  tbat  in  1997,  the  Service 
approved  Florida's  request  to  ask 
himters  whether  they  hunted  woodcock 
the  previous  year  rather  than  how  many 
woodcock  they  bagged.  They  requested 
clarification  of  the  questions  they  are 
now  required  to  ask  migratory  bird 
hunters. 

Service  Response:  The  Service  does 
not  require  a  specific  format  for  the 
questions  that  ask  migratory  bird 
hunters  approximately  how  many 
ducks,  geese,  doves,  and  woodcock  they 
bagged  the  previous  year.  However,  the 
format  a  State  chooses  must  enable  the 


State  to  assign  himters'  answers  to  the 
categories  specified  by  the  Service 
before  the  State  sends  the  data  to  the 
Service.  Florida's  current  format  that 
includes  an  additional  response 
category  meets  that  criterion  and  does 
not  need  to  be  changed.  The  Service  has 
agreed  that  States  such  as  Florida,  that 
are  at  the  periphery  of  the  woodcock 
range  and  that  have  less  than  1,000 
active  woodcock  hunters  armually,  may 
elect  to  ask  hunters  whether  they 
hunted  woodcock  the  previous  year  in 
lieu  of  asking  how  many  woodcock  they 
bagged.  Thus,  Florida's  current 
woodcock  question  format  also  meets 
the  Service's  requirements  and  does  not 
need  to  be  changed. 

2.  Impact  of  Procedures  on  Hunters  and 
Hunting  License  Vendors 

Comment:  Florida  stated  that  the 
Program  places  an  additional  burden  on 
both  hunters  and  hunting  license 
vendors.  Migratory  bird  hunters  and 
license  vendors  in  Florida  have 
expressed  dissatisfaction  with  this 
burden,  particularly  the  additional 
questions  that  all  migratory  bird  hunters 
are  asked  to  complete.  Although  Florida 
recognizes  that  hunters'  responses  to 
those  questions  provide  the  Service 
with  useful  information,  they  noted  that 
the  benefits  to  the  Service  come  at 
increased  costs  to  the  States  in  the  form 
of  printing  costs,  vendor  training  and 
implementation  time,  and  confusion 
and  dissatisfaction  on  the  part  of 
hunters  and  vendors.  They  requested  a 
critical  review  of  the  Pro-am,  including 
a  quantitative  assessment  of  the  benefits 
of  the  required  questions  as  compared  to 
the  monetary  and  social  costs  assiuned 
by  the  States. 

Service  Response:  The  Service 
recognizes  that  this  Program  imposes  an 
additional  burden  on  States,  hunters, 
and  license  vendors;  that  burden  is 
quantified  in  this  document  under  the 
caption  Regulatory  Flexibility  Act.  The 
Service  believes,  based  on  the 
experiences  of  States  that  have 
participated  in  the  Program  for  two  or 
more  years,  that  dissatisfaction  will 
dissipate  as  hunters  and  license  vendors 
become  more  accustomed  to  the 
Program.  The  Service  does  not  have  a 
current  assessment  of  the  benefits 
derived  from  responses  to  the  questions 
that  States  are  required  to  ask  migratory 
bird  himters,  and  the  Service  agrees  that 
such  an  assessment  should  be  included 
in  the  critical  review  of  the  Program  that 
will  be  undertaken  after  all  States  have 
participated  in  the  Program  for  at  least 
one  year. 


NEPA  Consideration 

In  compliance  with  the  requirements 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  and  the  Council  on 
Enviroimiental  Quality's  regulation  for 
implementing  NEPA  (40  CFR  1500- 
1506),  the  Service  prepared  an 
Environmental  Assessment  (EA)  on  the 
establishment  of  the  Program  and 
options  considered  in  the 
"Enviroiunental  Assessment:  Migratory 
Bird  Harvest  Information  Program." 
This  EA  is  available  to  the  public  at  the 
location  indicated  under  the  FOR 
FURTHER  INFORMATION  CONTACT  caption. 
Based  on  review  and  evaluation  of  the 
information  in  the  EA,  the  Service  has 
determined  that  amending  50  CFR  20.20 
to  require  all  States  except  Hawaii  to 
participate  in  the  Program  annually, 
beginning  with  the  1998-99  migratory 
bird  hunting  season  would  not  be  a 
major  Federal  action  that  would 
significantly  affect  the  quality  of  the 
human  environment. 

Regulatory  Flexibility  Act 

Qn  June  14. 1991,  the  Assistant 
Secretary  for  Fish  and  WildlifiB  and 
Parks  concluded  that  the  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  affect 
about  3,300.000  migratory  game  bird 
hunters  when  it  is  fully  implenranted.  It 
will  require  licensed  migratory  game 
bird  hunters  to  identify  themselves  and 
to  supply  their  names,  addresses,  and 
birth  dates  to  the  State  licensing 
authority.  Additional  information  will 
be  requested  in  order  that  they  can  be 
efficiently  sampled  for  a  voluntary 
national  harvest  survey.  Hunters  will  bo 
required  to  have  evidence  of  current 
participation  in  the  Program  on  their 
person  while  hunting  migratory  game 
birds. 

In  total,  the  Service  estimates  that  the 
Program  information  collection  will 
impose  costs  on  society  on  the  order  of 
$4.1  million  per  year.  The  Service 
estimates  that  himters  will  require  about 
112,000  hours  to  complete  Program 
forms.  At  the  wage  rate,  this  time  is 
estimated  to  be  valued  at  $1.5  million 
(the  average  estimated  cost  of  time  to  an 
individu^  is  less  than  $0.50).  The  cost 
to  the  States  to  process  and  forward  the 
Program  information  is  estimated  to  be 
$2.6  million.  Service  payments  of  $0.10 
per  hunter  name  will  mitigate  the 
impact  of  this  requirement  on  State 
wildlife  budgets  to  some  extent.  Several 
States  are  imposing  additional  fees  on 
migratory  binl  hunter  registrations  to 
cover  their  additional  costs.  However, 
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the  Service  notes  that  the  Pipgram  costs 
less  than  two  tenths  of  one  percent  of 
the  $3.1  billion  migratory  bird  hunters 
spent  in  1996  for  travel,  equipment,  and 
hunting  rights. 

Collection  of  Information:  Migratory 
Bird  Harvest  Information  Pro-am 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507 
(d)),  the  Service  has  received  approval 
for  this  collection  of  information,  with 
approval  number  1018-0015.  The 
information  to  be  collected  includes:  the 
name,  address,  and  date  of  birth  of  each 
Ucensed  migratory  bird  hunter  in  each 
participating  State.  Each  licensed 
migratory  bird  hunter  will  also  be  asked 
to  provide  a  brief  summary  of  his  or  her 
migratory  .bird  hunting  activity  for  the 
previous  year.  Hunters'  names, 
addresses,  and  other  information  will  be 
used  to  provide  a  sample  frame  for 
voluntary  hunter  surveys  to  improve 
harvest  estimates  for  all  migratory  game 
birds.  The  Service  needs  and  uses  the 
information  to  improve  the  quality  and 
extent  of  information  about  harvests  of 
migratory  game  birds  in  order  to  better 
manage  these  populations. 

All  information  is  to  be  collected  once 
annually  bom  licensed  migratory  bird 
himters  in  participating  States  by  the 
State  license  authority.  Participating 
States  are  required  to  forward  the  hunter 
information  to  the  Service  within  30 
calendar  days  of  issuance  of  the 
migratory  bird  hunting  authorization. 
Recent  information  bom  participating 
States  indicates  that  the  annual 
reporting  and  record-keeping  burden  for 
this  collection  of  information  averages  2 
minutes  per  response  for  3,300,000 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Thus,  the  total  annual 
reporting  and  record-keeping  burden  for 
this  collection  is  estimated  to  be 
112,000  hours. 

The  Department  considered 
comments  by  the  public  on^is 
collection  of  information  in:  (1) 
Evaluating  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utilitjr; 
(2)  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Enhancing  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Minimizing  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 
Comments  and  suggestions  on  the 
information  collection  requirements 
should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs; 
0MB,  Attention:  Interior  Desk  Officer, 
Washington,  DC  20503;  and  a  courtesy 
copy  to  the  Service  Information 
Collection  Clearance  Officer,  ms-224 
ARLSQ,  Fish  and  Wildlife  Service,  1849 
C  Street,  NW.,  Washington,  DC  20240. 

Executive  Order  12866 

This  rule  was  not  subject  to  0MB 
review  under  Executive  Order  12866. 

Unfunded  Mandates 

The  Service  has  determined  and 
certifies  pursuant  to  tha  Unfunded 
Mandates  Act,  2  U.S.C.  1502  et  seq..  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  state  governments  or 
private  entities. 

Civil  Justice  Reform 

The  Department  has  determined  that 
these  regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Regulations  Promulgation 

Under  5  U.S.C.  553(d)(3).  at  least  30 
days  is  required  for  a  rule  to  become 
effective  imless  an  agency  has  good 
cause  to  make  it  sooner.  AH 
participating  States  have  prepared  for  a 
September  1  implementation  date  of  the 
Program.  Generally,  migratory  game  bird 
hunting  seasons  may  begin  as  early  as 
September  1, 1998,  and  since  migratory 
game  bird  hunters  are  required  to  have 
a  Program  validation  on  dieir  person 
while  hunting  migratory  game  birds  in 
these  States,  the  Service  believes  good 
cause  exists  to  maVe  this  rule  effective 
on  September  1, 1998. 

List  of  Subiects  in  50  CFR  Part  20 

Exports.  Hunting.  Imports,  Reporting 
and  Recordkeeping  requirements. 
Transportation,  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  20  is  amended  as 
set  forth  below. 

PART  20— MIGRATORY  BIRD 
HUNTING 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-711, 16  U.S.C 
712,  and  16  U.S.C.  742  a-j. 

2.  Amend  §  20.20  by  revising 
paragraphs  (a),  (b),  and  (e)  to  read  as 
follows: 


120^    Migratory  Bird  Harvest  Infonnation 
Program. 

(a)  Information  collection 
requirements.  The  collections  of 
information  contained  in  §  20.20  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1018-0015.  An 
agency  may  not  conduct  or  sponsor,  and  - 
a  person  is  not  required  to  respond  to 

a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  information  will  be  used  to 
provide  a  sampling  frame  for  the 
national  Migratory  Bird  Harvest  Survey. 
Response  is  required  bom  licensed 
hunters  to  obtain  the  benefit  of  hunting 
migratory  game  birds.  Public  reporting 
burden  for  this  information  is  estimated 
to  average  2  minutes  per  response  for 
3,300,000  respondents,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Thus  the 
total  annual  reporting  and  record- 
keeping burden  for  this  collection  is 
estimated  to  be  112,000  hours.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Service  Information  Collection 
Clearance  Officer,  ms-224  ARLSQ,  Fish 
and  Wildlife  Service,  Washington,  DC 
20240,  or  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
1018-0015,  Washington,  DC  20503. 

(b)  General  provisions.  Each  person 
hunting  migratory  game  birds  in  any 
State  except  Hawaii  must  have 
identified  himself  or  herself  as  a 
migratory  bird  hunter  and  given  his  or 
her  name,  address,  and  date  of  birth  to 
the  respective  State  hunting  licensing 
authority  and  must  have  on  his  or  her 
person  evidence,  provided  by  that  State, 
of  compUance  %vith  this  requirement. 
***** 

(e)  State  responsibilities.  The  State 
hunting  licensing  authority  will  ask 
each  licensed  migratory  bird  hunter  in 
the  respective  State  to  report 
approximately  how  many  ducks,  geese, 
doves,  and  woodcock  he  or  she  bagged 
the  previous  year,  whether  he  or  she 
hunted  coots,  snipe,  rails,  and/or 
gallinules  the  previous  year,  and,  in 
States  that  have  band-tailed  pigeon 
hunting  seasons,  whether  he  or  she 
intends  to  hunt  band-tailed  pigeons 
during  the  current  year. 
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Dated:  August  26, 1998. 
Donald  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
(FR  Doc.  98-23541  Filed  8-31-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
nile  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
[DoelwtNo.98-«35-1] 

Importation  of  Orchids  in  Growing 


AGBCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
our  regulations  governing  titie 
importation  of  plants  and  plant 
products  to  add  orchids  of  the  genus 
Phalaenopsis  to  the  list  of  plants  that 
may  be  imported  in  an  approved 
growing  medium  subject  to  specified 
growing,  inspection,  and  certification 
reqtiirements.  We  have  assessed  the  pest 
risks  associated  with  the  importation  of 
Phalaenopsis  spp.  orchids  established 
in  growing  media  and  have  determined 
that  the  degree  of  pest  risk  is  no  greater 
than  the  pest  risk  associated  with  the 
importation  of  bare-rooted  Phalaenopsis 
spp.  orchids,  which  may  already  be 
imported  imder  the  regulations.  This 
proposed  rule  would  allow 
Phalaenopsis  spp.  orchids  established 
in  growing  media  to  be  imported  into 
the  United  States  under  certain 
conditions. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
November  2, 1998. 

addresses:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-035-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-035-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
'   4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 


inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  M.  Grosser,  Senior  Import 
Specialist,  Phytosanitary  Issues 
Management  Team,  PPQ,  APHIS,  4700 
River  Road  Unit  140,  Riverdale,  MD 
20737-1236;  (301)  734-6799;  fax  (301) 
734-5786;  e-mail: 
Peter.M.Grosser^sda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  part  319 
prohibit  or  restrict  the  importation  into 
the  United  States  of  certain  plants  and 
plant  products  to  prevent  the 
introduction  of  plant  pests.  The 
regulations  contained  in  "Subpart — 
Nursery  Stock,  Plants,  Roots,  Bulbs, 
Seeds,  and  Other  Plant  Products," 
§§  319.37  through  319.37-14  (referred  to 
below  as  the  regulations)  restrict,  among 
other  things,  the  importation  of  living 
plants,  plmt  patts,  and  seeds  for 
propagation. 

Paragraph  §  319.37-8(a)  of  the 
regulations  requires,  with  certain 
exceptions,  that  plants  offered  for 
importation  into  the  United  States  be 
free  of  sand,  soil,  earth,  and  other 
growing  media.  This  requirement  is 
intended  to  help  prevent  the 
introduction  of  plant  pests  that  might  be 
preset  in  the  growing  media;  the 
exceptions  to  tibe  requirement  take  into 
account  factors  that  mitigate  that  plant 
pest  risk.  Those  exceptions,  which  are 
found  in  paragraphs  (b)  through  (e)  of 
§  319.37-8,  consider  either  the  origin  of 
the  plants  and  growing  media 
(paragraph  (b)),  the  nature  of  the 
grov^ing  media  (paragraphs  (c)  and  (d)), 
or  the  use  of  a  combination  of  growing 
conditions,  approved  media, 
inspections,  and  other  requirements 
(paragraph  (e)). 

That  combination  approach  foimd  in 
§  319.37-8(e)  provides  conditions  imder 
which  plants  from  nine  listed  genera 
may  be  imported  into  the  United  States 
established  in  an  approved  growing 
mediiun.  In  addition  to  specifying  the 
types  of  plants  that  may  be  imported. 
§319.37-8(e)also: 

•  Specifies  the  types  of  growing 
media  that  may  be  used; 

•  Requires  plants  to  be  grown  in 
accordance  with  written  agreements 
between  Uie  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  and  the 


plant  protection  service  of  the  country 
where  the  plants  are  grown  and  between 
the  foreign  plant  protection  service  and 
the  grower; 

•  Requires  the  plants  to  be  rooted  and 
grown  in  a  greenhouse  that  meets 
certain  requirements  for  pest  exclusion 
and  that  is  used  only  for  plants  being 
grown  in  compliance  with  §  319.37- 
8(e); 

•  Restricts  the  source  of  the  seeds  or 
parent  plants  used  to  produce  the 
plants,  and  reqiiires  grow-out  or 
treatment  of  parent  plants  imported  into 
the  exporting  country  from  another 
count^; 

•  Specifies  the  sotu^ces  of  wato' that 
may  be  used  on  the  plants,  the  height  of 
the  benches  on  whidi  the  plants  must 
be  grown,  and  the  conditions  under 
which  the  plants  must  be  stored  and 
packaged;  and 

•  Requires  that  the  plants  be 
inspected  in  the  greenhouse  and  found 
free  of  evidence  of  plant  pests  no  more 
than  30  days  prior  to  the  exportation  of 
the  plants. 

A  phytosanitary  certificate  issued  by 
the  plant  protection  service  of  the 
country  in  which  the  plants  were  grown 
that  declares  that  the  above  conditions 
have  been  met  must  accompany  the 
plant$  at  the  time  of  importation.  These 
conditions  have  been  used  successfully 
to  mitigate  the  risk  of  pest  introduction 
associated  with  the  importation  into  the 
United  States  of  approved  plants 
established  in  growing  media. 

In  1997,  the  Government  of  Taiwan 
requested  that  APHIS  consider 
amending  the  regulations  to  allow 
orchids  of  the  genus  Phalaenopsis — 
commonly  known  as  moth  orchids — to 
be  imported  into  the  United  States 
under  the  provisions  of  §  319.37-6(e). 
Taiwan  is  the  largest  exporter  of 
Phalaenopsis  spp.  orchids  to  the  United 
States,  exporting  most  of  them  as  bare- 
rooted  plants  under  the  provisions  of 
§  319.37-8(a).  Several  other  countries, 
notably  Thailand  and  The  Netherlands, 
also  export  orchids,  including 
Phalaenopsis  spp.  orchids,  to  the  United 
States.  In  its  request,  the  Taiwanese 
Government  specifically  requested  that 
we  allow  Phalaenopsis  spp.  orchids  to 
be  imported  into  the  United  States 
established  in  sphagnum  moss,  which  is 
one  of  the  approved  growing  media 
Usted  ia  §  319.37-8(e)(l). 

The  regulations  in  §  319.37-8(g) 
provide  that  a  request  such  as  that  made 
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by  Taiwan  to  allow  the  importation  of 
additional  taxa  of  plants  established  in 
growing  media  will  be  evaluated  by 
APHIS  using  specific  pest  risk 
evaluation  standards.  That  analysis  is 
conducted  to  detennine  the  plant  pest 
risks  associated  with  each  requested 
plant  article  and  to  determine  whether 
or  not  APHIS  will  propose  to  allow  the 
requested  plant  article  established  in 
growing  media  to  be  imported  into  the 
United  States.  The  pest  risk  evaluation, 

the  standards  for  which  are  set  forth  in 
§  319.37-«  (g)(1)  through  (g)(4),  involves 
collecting  commodity  information, 
cataloging  quarantine  pests,  conducting 
individual  pest  risk  assessments,  and 
determining  an  overall  estimation  of 

_  risk  based  on  a  compilation  of  the 
component  estimates. 

After  receiving  Taiwan's  request  to 
allow  the  importation  of  Phalaenopsis 
spp.  orchids  established  in  growing 
media,  APHIS  conducted  the  required 
pest  risk  analysis  in  accordance  with  the 
standards  described  above.  (The 
analysis  is  described  in  a  qualitative, 
pathway-initiated  pest  risk  assessment 
titled  "Importation  of  Moth  Orchid 
[Phalaenopsis  spp.)  Seedlings  from 
Taiwan  in  Growing  Media  into  the 
United  States,"  copies  of  which  are 
available  through  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.)  The  pest  risk  assessment 
identified  several  arthropod  pests 
[Planococcus  minor,  Spodoptem  litura, 
and  Spodoptem  sp.),  mollusks  [Acusta 
[Bradybaena]  tourranensis  and 
Bradybaena  sp.),  and  fungi 
[Colletotrichum  phalaenopsidis, 
Cylindrosporium  phalaenopsidis, 
Phomopsis  orchidophila,  and 
Sphaerulina  phalaenopsidis)  as  the 
plant  pests  most  likely  to  travel  with  the 
plant  and  having  the  greatest  potential 
for  economic  damage.  However,  the  pest 
risk  assessment  acknowledged  that  the 
risk  presented  by  these  plant  pests  is 
consistent  with  any  propagative 
epiphytic  orchid  materials  and  pest 
associations.  Further,  it  is  important  to 
note  that  those  plant  pest  risks  were 
identified  in  the  absence  of  the 
mitigative  effects  of  the  requirements  of 
§  319.37-e(e),  which  are  designed  to 
establish  and  maintain  a  pest-firee 
production  environment  and  ensure  the 
use  of  pest-free  seeds  or  parent  plants. 
Given  that,  the  pest  risk  assessment 
concluded  that  it  is  likely  that  the  risk 
of  Phalaenopsis  spp.  orchids,  or  any 
other  epiphytic  orchid,  grown  in 
sphagnum  moss  (an  approved  growing 
mediiun)  under  modern  conditions  (i.e., 
the  conditions  required  by  §  319.37- 
8(e))  is  no  greater  than  that  posed  by 
epiphytic  orchid  material  currently 


allowed  entry  as  bare-rooted  plants  or 
on  other  approved  epiphytic  growing 
media  (tree  fern  slabs,  coconut  husks,  or 
coconut  fiber). 

Based  on  the  conclusions  of  the  pest 
risk  assessment,  we  have  determined 
that  the  importation  of  Phalaenopsis 
spp.  orchids  from  any  country — ^not  just 
Taiwan — ^under  the  conditions  required 
by  §  319.37-8(e)  would  pose  no  greater 
plant  pest  risk  than  is  posed  by  the 
importation  of  epiphytic  orchid  material 
ciurently  allowed  entry  from  any 
country  as  bare-rooted  plants  imder 
§  319.37-8(a)  or  established  on  other 
approved  epiphytic  growing  media  (tree 
fern  slabs,  coconut  husks,  or  coconut 
fiber)  under  §  319.37-8(d).  On  the  basis 
of  that  determination,  we  are  proposing 
to  amend  the  regulations  in  §  319.37- 
8(e)  by  adding  the  genus  Phalaenopsis 
to  the  list  of  genera  that  may  be 
imported  established  in  approved 
growing  media.  This  proposed  change 
would  allow  Phalaenopsis  spp.  orchids 
to  be  imported  into  the  United  States 
established  in  approved  growing  media 
from  any  coimtry  provided  the  orchids 
were  produced,  handled,  and  imported 
in  accordance  with  the  requirements  of 
§  319.37-6(e)  and  are  accompanied  at 
the  time  of  importation  by  a 
phytosanitary  certificate  issued  by  the 
plant  protection  service  of  the  country 
in  which  the  plants  were  grown  that 
declares  that  those  requirements  have 
been  met. 

Miscellaneous 

As  part  of  this  proposed  rule,  we  are 
also  proposing  to  renumber  an  incorrect 
footnote  reference  in  §  319.37-8. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866.  The  rule  . 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  Uierefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this 
proposed  rule  on  small  entities.  Based 
on  ihe  information  we  have,  there  is  no 
basis  to  conclude  that  adoption  of  this 
proposed  rule  would  result  in  any 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  we  do  not  currently  have  all 
of  the  data  necessary  for  a 
comprehensive  analysis  of  the  effects  of 
this  proposed  rule  on  small  entities. 
Therefore,  we  are  inviting  comments  on 
potential  effects.  In  particular,  we  are 
interested  in  determining  the  ntunber 


and  kind  of  small  entities  that  may 
inctu  benefits  or  costs  from  the 
implementation  of  this  proposed  rule. 

Under  the  Federal  Plant  Pest  Act  (7 
U.S.C.  ISOaa-lSOjj)  and  the  Plant 
Quarantine  Act  (7  U.S.C.  151-165  and 
167),  the  Secretary  of  Agricultiue  is 
authorized  to  regulate  the  importation  of 
plants  and  plant  products  to  prevent  the 
introduction  of  injtuious  plant  pests. 

This  proposed  rule  would  amend  the 
regulations  to  add  orchids  of  the  genus 
Phalaenopsis  to  the  list  of  plants  that 
may  be  imported  in  an  approved 
growing  mediiun  subject  to  specified 
growing,  inspection,  and  certification 
criteria.  This  proposal  follows  the 
completion  of  our  analysis  of  the  pest 
risks  associated  with  the  importation  of 
Phalaenopsis  spp.  orchids  established 
in  growing  media  and  our  determination 
that  the  degree  of  pest  risk  is  no  greater 
than  the  pest  risk  associated  with  the 
importation  of  bare-rooted  Phalaenopsis 
spp.  orchids.  This  proposed  rule  would 
allow  Phalaenopsis  spp.  orchids 
established  in  approved  growing  media 
to  be  imported  into  the  United  States 
under  certain  conditions. 

Economic  data  on  potted  orchid 
plants  in  general  is  scarce,  and  specific 
data  on  potted  Phalaenopsis  spp. 
orchids  in  particular  is  virtually 
nonexistent.  Nevertheless,  certain 
conclusions  and  inferences  regarding 
the  potential  economic  impact  of  the 
proposed  rule  are  possible. 

Domestic  Production 

The  National  Agricultural  Statistics 
Service  (NASS)  of  the  U.S.  Department 
of  Agriculture  (USDA)  publishes  data  on 
the  value  and  production  of  potted 
orchid  plants  in  the  United  States. 
However,  that  data  is  of  limited 
usefulness  for  this  analysis  because  it: 
(1)  Shows  only  aggregate  data  for  all 
types  of  orchid  plants,  and  does  not 
ofier  specific  data  for  Phalaenopsis  spp. 
orchids  as  a  separate  orchid  type;  (2)  is 
available  only  for  the  year  1996;  (3) 
includes  only  the  larger  producers,  i.e.. 
those  with  annual  gross  sales  of 
$100,000  or  more;  and  (4)  includes  only 
producers  in  36  States. 

The  NASS  data  shows  that  there  were 
169  growers  of  potted  orchid  plants  in 
the  United  States  in  1996.  These  169 
growers  sold  a  combined  8.2  million 
potted  orchids  that  year,  with  an 
equivalent  wholesale  value  of  $42.7 
million,  for  an  average  of  $252,781  per 
grower.  Of  the  8.2  million  potted 
orchids  sold.  5.1  million  (62  percent) 
were  less  than  5  inches  in  diameter.  The 
average  wholesale  price  of  pots  less  than 
5  inches  in  diameter  was  $3.90;  the 
average  wholesale  price  for  pots  5 
inches  or  more  in  diameter  was  $7.30. 
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The  8.2  million  pots  were  produced  in 
a  6.3  million  sq.  ft.  area,  an  average  of 
36,982  sq.  ft.  for  each  of  the  169 
growers.  Three  States — California, 
Florida,  and  Hawaii — accounted  for  55 
percent  of  the  growers  and  92  percent  of 
the  pots  sold  in  1996.  Florida  alone 
accounted  for  about  25  percent  of  the 
growers  and  about  50  percent  of  the  pots 
sold  (USDA,  NASS.  "Floriculture  Crops, 
1996  Summary").  The  American  OrcUd 
Society  (AOS)  does  not  collect  statistical 
data  on  the  production  of  potted 
Phalaenopsis  spp.  orchids  in  the  United 
States,  but  it  estimates  that  about  half  of 
all  potted  orchid  plants  produced  in  the 
United  States  fall  within  that  genus. 

Imports  and  Exports 

The  USDA's  Foreign  Agriculture 
Service  (FAS)  collects  and  publishes 
data  on  U.S.  imports  and  exports  of 
orchid  plants,  llie  FAS  data  is  also  of 
limited  usefulness  for  the  purposes  of 
this  analysis  because  it,  too,  shows  only 
aggregate  data  for  all  types  of  orchid 
plants  without  separating  out  figures  for 
'  separate  orchid  types  such  as 
Phalaenopsis. 

As  noted  in  the  background  section  of 
this  proposed  rule,  most  of  the 
Phalaenopsis  spp.  orchids  ciurently 
imported  into  the  United  States  arrive  as 
bare-rooted  plants.  We  expect  that 
complying  with  the  growing,  inspection, 
and  treatment  requirements  of  §  319.37- 
8(e)  would  increase  costs  for  orchid 
producers  in  exporting  countries.  In 
addition,  the  cost  of  shipping  orchids  in 
growing  media  would  be  hi^er  than  the 
cost  of  shipping  bare-rooted  plants. 
Therefore,  it  is  reasonable  to  expect  that 
Phalaenopsis  spp.  orchids  would  be 
exported  to  the  United  States 
established  in  growing  media  only  if  the 
higher  production  and  shipping  costs 
were  offset  by  the  savings  that  would 
accompany  the  elimination  of  the  costs 
associated  with  shipping  the  plants 
bare-rooted  and  then  preparing  them  for 
sale  after  their  arrival  (i.e.,  de-potting 
the  plants  in  the  country  of  origin  for 
importation  purposes,  then  re-potting 
the  plants  in  the  United  States  for  sale 
purposes). 

Tne  FAS  data  shows  that  the  United 
States  is  a  net  importer  of  orchid  plants. 
In  1996,  the  United  States  imported  223 
metric  tons  of  orchid  plants  worth  $4.3 
million;  Taiwan,  Thailand,  and  The 
Netherlands  together  accounted  for  93 
percent  of  those  imports.  In  1997,  289 
metric  tons  of  orchid  plants  worth  $6.6 
million  were  imported  into  the  United 
States,  with  almost  90  percent  of  those 
imports  originating  in  either  Taiwan 
(171  metric  tons),  Thailand  (49  metric 
tons),  or  The  Netherlands  (33  metric 
tons).  In  comparison,  the  United  States 


exported  52  metric  tons  of  orchid  plants 
in  1996  and  112  metric  tons  of  orchid 
plants  in  1997.  The  value  of  the  1997 
U.S.  exports  was  $235,330. 

Effiscts  on  &nall  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  impact  of  rule  change^  on 
small  businesses,  organizations,  and 
governmental  jurisdictions.  Those 
entities  potentially  affected  by  this 
proposed  rule  are  growers,  retailers,  and 
importers  of  Phalaenopsis  spp.  orchids. 

Domestic  orchid  growers  sell  their 
plants  primarily  at  wholesale  to  general 
merchandise  retailers  (e.g.,  hardware  or 
home  improvement  stores)  and  to 
specialty  retailers  such  as  specialty 
florists  and  landscapers.  Domestic 
producers  would  be  adversely  affected  if 
they  lose  plant  sales  to  cheaper  foreign 
imports.  Currently,  Phalaenopsis  spp. 
oreads  grown  in  Taiwan  are  sold  in  the 
United  States  at  or  below  the  price  of 
domestically  produced  Phalaenopsis 
spp.  orchids,  according  to  the  AOS.  This 
proposed  rule  would  likely  enhance  the 
competitive  positions  of  the  countries 
currently  exporting  orchids  to  the 
United  States  if,  as  discussed  above,  it 
serves  to  reduce  the  costs  that  are 
incurred  in  preparing  imported,  bare- 
rooted  Phalaenopsis  spp.  orchids  for 
sale  in  the  United  States. 

Domestic  growers  are  already 
competing  with  imports  of  bare-rooted 
Phalaenopsis  spp.  orchids,  so  the 
magnitude  of  any  adverse  economic 
impact  would  dep>end  on  the  extent  to 
wkich  they  rely  on  potted  Phalaenopsis 
spp.  orchids  as  a  source  of  their  overall 
revenue,  the  extent  to  which  their  sales 
of  potted  Phalaenopsis  spp.  orchids  are 
displaced  by  imports,  and  the  amount  of 
any  increase  in  die  overall  level  of 
orchid  plant  imports.  Most  orchid 
producers  grow  only  orchids,  and  many 
of  those— especially  the  larger 
producers — grow  only  one  type  of 
orchid.  The  number  of  producers  who 
grow  potted  Phalaenopsis  spp.  orcjuds 
exclusively,  i.e.,  those  who  could  be 
affected  most  by  the  rule  change,  is 
unknown.  However,  many  producers 
appear  to  be  in  that  category,  since  the 
AOS  estimates  that  about  half  of  all 
potted  orchid  plants  produced  by  U.S. 
growers  are  of  the  genus  Phalaenopsis. 

Hie  amount  of  lost  sales  would 
depend,  in  turn,  on  the  price  differential 
between  domestic  and  foreign  plants 
and  on  the  volume  of  plant  imports, 
both  of  which  are  unknown  at  this  time. 
If  the  price  differential  in  favor  of 
imports  was  not  significant,  it  is 
conceivable  that  some  retailers  would 
continue  to  purchase  their  plants  from 
domestic  growers,  especially  if  those 


growers  provided  superior  service  or 
other  non-price  advantages.  The  volume 
of  imports  is  significant  because  it  could 
be  too  small  to  satisfy  the  demand  of  all 
retailers,  leaving  some  with  no  other 
option  but  to  purchase  plants  from 
domestic  growers. 

The  availability  of  cheaper  foreign 
imports  would  likely  benefit  plant 
retailers  and  importers.  Retailers  would 
benefit  because  they  could  pass  the 
savings  from  lower  wholesale  prices  on 
to  their  customers,  creating  an 
environment  that  would  lead  to 
increased  sales  volume  and  revenue. 
Importers  would  benefit  from  the 
income  that  the  increased  business 
activity  would  produce. 

The  number  of  commercial  growers  of 
potted  Phalaenopsis  spp.  orchids  in  the 
United  States  is  unknown,  but  there  are 
at  least  300  to  400  producers  who  grow 
one  or  more  of  the  various  types  of 
potted  orchid  plants,  since  diat  is  the 
number  of  growers  who  advertise  their 
products  through  the  AOS.  The  number 
of  retailers  who  sell  potted  Phalaenopsis 
spp.  orchids  is  also  unknown,  as  is  the 
number  of  importers.  Nevertheless,  it  is 
reasonable  to  assume  that  most  of  the 
entities  potentially  affected  by  this 
proposed  rule  are  small,  at  least  by  U.S. 
Small  Business  Administration's  (SBA) 
standards.  This  assumption  is  based  on 
composite  data  for  providers  of  the  same 
and  similar  services  in  the  United 
States.  In  1992,  the  per-farm  average 
gross  receipts  for  all  38,569  U.S.  farms 
in  Standard  Industrial  Classification 
(SIC)  0181  ("Ornamental  Floriculture 
and  Nursery  Products,"  which  includes 
potted  orchid  producers)  was  $174,431, 
well  below  the  SBA's  small  entity 
threshold  of  $0.5  million  for  those 
farms.  Similarly,  the  1993  per-firm 
average  gross  receipts  for  all  9,867  U.S. 
firms  in  SIC  5261  ("Retail  Nurseries. 
Lawn  and  Garden  Supply  Stores." 
which  includes  plant  retailers)  was 
$688,898,  well  below  the  SBA's  small 
entity  thiisshold  of  $5  million.  In  1993. 
there  were  3,877  U.S.  firms  in  SIC  5193 
("Flowers,  Nursery  Stock,  and  Florists' 
Supplies,"  which  includes  plant 
importers),  and  98  percent  of  those 
firms  had  fewer  than  100  employees ,  the 
SBA's  small  entity  threshold. 

Alternatives  Considered 

Two  alternatives  to  this  proposed  rule 
were  considered:  (1)  To  make  no 
changes  in  the  regulations  and  (2)  to 
limit  the  scope  of  the  proposed  rule  to 
Phalaenopsis  spp.  orchids  bom  Taiwan. 
We  rejected  the  first  alternative — 
making  no  change  in  the  regulations — 
after  determining  that  the  degree  of  pest 
risk  associated  with  the  importation  of 
Phalaenopsis  spp.  orchids  in  growing 
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media  under  the  conditions  set  forth  in 
§  319.37-8(e)  is  no  greater  than  the  pest 
risk  associated  with  the  importation  of 
bare-rooted  Phalaenopsis  spp.  orchids. 
Because  there  is  no  greater  risk 
involved,  we  have  no  plant  pest-based 
rationale  for  rejecting  the  Taiwanese 
request  that  we  consider  allowing  the 
importation  of  Phalaenopsis  spp. 
orchids  in  growing  media.  Similarly,  we 
rejected  the  second  alternative  of 
limiting  the  scope  of  the  proposal  to 
Phalaenopsis  spp.  orchids  from  Taiwan 
because  our  pest  risk  assessment 
indicated  that  Phalaenopsis  spp. 
orchids  produced  in  accordance  with 
the  growing,  inspection,  and 
certification  requirements  of  the 
regulations  could  be  safely  imported 
from  any  country,  regardless  of  specific 
pest  associations. 

Executive  Order  12988 

This  proposed  rule  would  allow  the 
importation  of  Phalaenopsis  orchids 
established  in  growing  media  under^ 
certain  conditions.  If  this  proposed  rule 
is  adopted.  State  and  local  laws  and 
regulations  regarding  Phalaenopsis 
orchids  imported  under  this  rule  would 


be  preempted  while  the  plants  are  in 
foreign  commerce.  Some  nursery  stock 
articles  are  imported  for  immediate 
distribution  and  sale  to  the  consiuning 
public,  and  would  remain  in  foreign 
commerce  until  sold  to  the  ultimate 
consumer.  The  question  of  when  foreign 
commerce  ceases  in  other  cases  must  be 
addressed  on  a  case-by-case  basis.  If  this 
proposed  rule  is  adopted,  no  retroactive 
effect  would  be  given  to  this  rule,  and 
this  rule  would  not  require 
administrative  proceedings  before 
parties  may  frle  suit  in  court  challenging 
this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference, 
Niusery  stock.  Plant  diseases  and  pests, 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 


Accordingly,  we  are  proposing  to 
amend  7  CFR  part  319  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd,  ISOee.  ISOff, 
151-167, 450,.2803.  and  2809;  21  U.S.C.  136 
and  136a;  7  CFR  2.22,  2.80,  and  371.2(c). 

§319.37-8    [Amended] 

2.  In  §  319.37-8,  paragraph  (e),  the 
introductory  text  of  the  paragraph 
would  be  amended  by  removing  the 
footnote  reference  11  immediately  after 
the  word  "Nidularium,"  and  adding  the 
footnote  reference  10  in  its  place,  and  by 
adding  the  word  "Phalaenopsis." 
immediately  after  the  word 
"Peperomia,". 

Done  in  Washington,  DC,  this  25th  day  of 
August  1998. 
Alfred  S.  Elder, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  98-23406  Filed  8-31-98;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  ttte  Secretary 

Alaska  Underground  Storage  Tank 
Financial  Assistance  Program,  Tank 
Cleanup  Grant  and  Loan  Program: 
Determination  of  Primary  Purpose  of 
Program  Payments  for  Consideration 
as  Exdudalile  from  inconte  Under 
Section  126  of  the  internal  Revenue 
Codeof1986 

agency:  OfBce  of  the  Secretary.  U.S. 
Department  of  Agriculture. 
ACTION:  Notice  of  Determination. 

SUMMARY:  The  Secretary  of  Agriculture 
has  determined  that  all  grant  payments 
made  tmder  the  Tank  Cleanup  Grant 
and  Loan  Program  within  the  Alaska 
Underground  Storage  Tank  Financial 
Assistance  Program  are  made  primarily 
for  the  purposes  of  conserving  soil  and 
water  resources  and  for  protecting  or 
restoring  the  environment.  This 
determination  is  made  in  accordance 
with  section  126  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (26  U.S.C. 
126).  This  determination  permits 
recipients  of  these  payments  to  exclude 
the  payments  from  gross  income  to  the 
extent  allowed  by  the  Internal  Revenue 
Service. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Commissioner,  Alaska  Department  of 
Environmental  Conservation,  410 
Willoughby  Avenue,  Jimeau,  Alaska 
99801,  (907)  465-5050;  or  Director, 
Conservation  Operations  Division. 
Natural  Resources  Conservation  Service, 
USDA.  P.O.  Box  2890,  Washington,  DC 
20013.  (202)  720-1845. 
SUPPLEMENTARY  INFORMATION:  Section 
126  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (26  U.S.C.  126), 
provides  that  certain  payments  made  to 
persons  under  State  conservation 
programs  may  be  excluded  from  the 
recipient's  gross  income  for  Federal 
income  tax  purposes,  if  the  Secretary  of 
Agriculture  determines  that  the 


payments  are  made  "primarily  for  the 
purpose  of  soil  and  water  conservation, 
protecting  or  restoring  the  environment, 
improving  forests,  or  providing  a  habitat 
for  wildlife."  The  Secretary  of 
Agriculttire  evaluates  these  conservation 
programs  on  the  basis  of  criteria  set 
forth  in  7  CFR  Part  14  and  makes  a 
"primary  purpose"  determination  for 
the  payments  made  under  each 
program.  Before  there  may  be  an 
exclusion,  the  Secretary  of  the  Treasury 
must  determine  that  payments  made 
under  these  conservation  programs  do 
not  increase  substantially  the  annual 
income  derived  from  the  property 
benefitted  by  the  payments. 

The  State  of  Alaska  Department  of 
Environmental  Conservation  (ADEC) 
has  a  Tank  Cleanup  Grant  and  Loan 
Program  within  the  Underground 
Storage  Tank  Financial  Assistance 
Program.  This  program  was  established 
through  an  amendment  to  a  portion  of 
Alas)^  Statute  46.03,  effective 
September  5, 1990.  The  program  is 
administered  by  ADEC  in  accordance 
with  Underground  Storage  Tank 
Regulations.  18  AAC  78.  Ftmding  for  the 
program  comes  from  the  Storage  Tank 
Assistance  Fund.  The  objectives  of  the 
Tank  Cleanup  Grant  and  Loan  Program 
are  to  clean  up  existing  leaks  associated 
with  underground  petroleum  storage 
tanks  systems  in  order  to  conserve  soil 
and  water,  and  to  protect  or  restore  the 
environment.  The  objectives  of  this 
program  are  achieved  by  awarding 
grants  to  fund  a  portion  of  project  costs 
for  cleanup  activities  at  facilities  that 
have  reported  releases.  Eligible  project 
costs  may  include,  but  are  not  limited 
to: 

1.  Tank  removal  and  soil  excavation: 

2.  Reports,  designs,  and  plans; 

3.  Boring  and  monitoring  well 
installation; 

4.  Soil  and  water  testing; 

5.  Soil  treatment  and  disposal; 

6.  Water  treatment  and  disposal; 

7.  Force  account  charges; 

8.  Tank  tightness  testing; 

9.  Assessing  a  site  for  contamination 
from  imderground  storage  tanks;  and 

10.  Other  costs  (must  be  identified). 
All  costs  funded  by  the  Tank  Cleanup 

Grant  and  Loan  Program  are  for 
activities  described  in  a  workplan  or 
corrective  action  plan,  which  is 
determined  by  the  ADEC  to  protect 
adequately  hiunan  health,  safety,  and 
the  environment. 


Procedural  Matters 

The  authorizing  legislation, 
regulations,  and  of>erating  procedures 
for  the  Alaska  Tank.  Cleanup  Grant  and 
Loan  Program  have  been  examined 
using  criteria  set  forth  in  7  CFR  Part  14. 
The  U.S.  Department  of  Agriculture  has 
concluded  that  the  grant  payments 
made  under  this  program  are  made  to 
provide  financial  assistance  to  eligible 
persons  for  the  conservation  of  soil  and 
water  and  to  protect  or  restore  the 
environment.  A  "Record  of  Decision. 
Alaska  Tank  Cleanup  Grant  and  Loan 
Program:  Primary  Purpose 
Determination  for  Federal  Tax 
Purposes"  has  been  prepared  and  is 
available  upon  request  6Y>m  the 
Director,  Conservation  Operations 
Division,  Natural  Resources 
Conservation  Service,  P.O.  Box  2890. 
Washington,  DC  20013,  or  from  the 
Commissioner.  Alaska  Department  of 
Environmental  Conservation,  410 
Willoughby  Street.  Jxmeau.  Alaska 
99801. 

Determination 

As  required  by  section  126(b)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended,  I  have  examined  the 
authorizing  legislation,  regulations,  and 
operating  procedures  regarding  the 
Alaska  Tank  Cleanup  Grant  and  Loan 
Program.  In  accordance  with  the  criteria 
set  out  in  7  CFR  Part  14. 1  have 
determined  that  all  grant  payments  for 
the  cleanup  of  leaks  associated  with 
imdergroimd  petroleiun  storage  tank 
systems  made  under  this  program  are 
primarily  for  the  purposes  of  soil  and 
water  conservation  and  for  protecting  or 
restoring  the  environment.  Subject  to 
further  determination  from  the  Secretary 
of  the  Treasury,  this  determination 
permits  grant  payment  recipients  to 
exclude  bom  gross  income,  for  Federal 
income  tax  purposes,  all  or  part  of  such 
payments  made  under  the  Alaska  Tank 
Cleanup  Grant  and  Loan  Program. 

Signed  at  Washington.  DC,  on  August  26, 
1998. 

Dan  Glickman, 
Secretary  of  Agriculture. 
[FR  Doc.  98-23520  Filed  8-31-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary  i 

Altemattve  Fueled  Vehicle  Refueling 
System  Program  (Refueling  System 
Program);  Determination  of  Primary 
Purpose  of  Program  Payments  for 
Consideration  as  Excludal>le  From 
Income  Under  Section  126  of  the 
Internal  Revenue  Code  of  1986 

agency:  OfBce  of  the  Secretary.  U.S. 
Department  of  Agriculture. 
ACnON:  Notice  of  determination. 

SUMMARY:  The  Secretary  of  Agricultiire 
has  determined  that  all  cost-share 
payments  made  to  individuals  by  the 
State  of  Arizona  under  the  Refueling 
System  Program  are  made  primarily  for 
the  purpose  of  protecting  or  restoring 
the  environment.  This  determination  is 
made  in  accordance  with  section  126  of 
the  Internal  Revenue  Code  of  1986,  as 
amended  (26  U.S.C.  126).  This 
determination  permits  recipients  of 
these  cost-share  payments  to  exclude 
them  from  gross  income  to  the  extent 
allowed  by  the  Internal  Revenue 
Service. 

AOOmONAL  INFORMATION  OR  COMMBITS: 
Jackie  Vieh.  Director  of  the  Arizona 
Department  of  Commerce,  3800  North 
Central  Avenue,  Suite  1500,  PhoeOix, 
Arizona  85012,  (602)  280-1300; 
Amanda  Ormond,  Energy  Office 
Director,  Arizona  Department  of 
Commerce,  3800  North  Central  Avenue, 
Suite  1200,  Phoenix,  Arizona  85012, 
(602)  280-1402;  or  Conservation 
Operations  Division,  Natural  Resources 
Conservation  Service,  USDA,  P.O.  Box 
2890,  Washington.  D.C.  20013,  (202) 
720-1845. 

SUPPI.EMENTARY  INFORMATION:  Section 
126  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (26  U.S.C.  126), 
provides  that  certain  payments  made  to 
persons  under  State  conservation 
programs  may  be  excluded  from  the 
recipient's  gross  income  for  Federal 
income  tax  purposes,  if  the  Secretary  of 
Agriculture  determines  that  payments 
are  made  "primarily  for  the  purpose  of 
conserving  soil  and  water  resources, 
protecting  or  restoring  the  environment, 
improving  forests,  or  providing  a  habitat 
for  wildlife."  The  Secretary  of 
Agriculture  evaluates  these  conservation 
programs  on  the  basis  of  criteria  set 
forth  in  7  CFR  Part  14,  and  makes  a 
"primeiry  purpose"  determination  for 
the  payments  made  under  each 
program.  Before  there  may  be  an 
exclusion,  the  Secretary  of  the  Treasury 
must  determine  that  payments  made 
under  these  conservation  programs  do 
not  increase  substantially  the  annual 


income  derived  from  the  property 
benefited  by  the  pa)rments. 

One  of  Arizona's  air  quality 
improvement  programs  is  the  alternative 
fuel  vehicle  program.  This 
comprehensive  program  provides 
various  incentives  to  individuals, 
businesses,  government,  and  industry  to 
encourage  the  use  of  alternative  fuels. 
The  incentives  include  tax  deductions 
and  credits,  a  reduced  vehicle  license 
tax,  access  to  high  occupancy  vehicle 
lanes,  grants  to  public  entities  for 
alternative  fuel  vehicles,  ahd  grants  to 
build  infirastructure.  The  Arizona 
Legislature  began  crafting  this  program 
in  1988.  In  1994,  House  Bill  2575  was 
enacted  in  the  Forty-first  Legislature 
Second  Regular  Session.  As  part  of 
Arizona's  State  Implementation  Plan 
(SIP)  submitted  to  the  Environmental 
Protection  Agency,  this  bill  required 
govenmient  fleets  operating  in  Arizona 
to  convert  a  percentage  of  their  vehicles 
to  operate  on  alternative  fuels.  These 
fuels  were  identified  as  natural  gas, 
liquid  petroleum  gas,  hydrogen,  electric, 
and  alcohol  fuels  with  at  least  85 
percent  alcohol.  The  percentage  of  the 
fleets  to  be  converted  stated  at  18 
percent  in  1995,  and  increases  to  75 
percent  by  the  year  2000  and  every  year 
thereafter.  The  mandates  apply  to  State 
fleets,  city  fleets,  county  fleets,  school 
districts,  and  the  Federal  fleets 
operating  in  the  Phoenix  metropolitan 
area. 

Another  part  of  House  Bill  2575,  the 
Refueling  System  Program,  provides 
incentives  for  individuals  to  convert  or 
purchase  alternative  fuel  vehicles  and 
install  refueling  facilities  on  their 
properties.  These  incentives  are  in  the 
form  of  subtractions  from  adjusted  gross 
income,  credit  on  tax  liabilities,  and 
grants.  One  of  the  grants  available, 
provided  by  Arizona  Revised  Statute 
(ARS)  41-1516(c)(2)Js  a  grant  of  up  to 
$1,000  for  the  purchase  and  installation 
of  an  alternative  fuel  delivery  system  for 
use  on  the  individual's  property  in 
Arizona.  The  pujrpose  of  providing  these 
incentives  is  to  increase  the  use  of 
alternative  fuel  vehicles,  which  emit 
less  tailpipe  emissions  of  carbon 
monoxide,  hydrocarbons,  and  oxides  of 
nitrogen,  in  Arizona.  There  are 
nmnerous  reports  on  alternative  fuel 
vehicles  that  indicate  a  significant 
reduction  in  air  pollutants  versus 
gasoline  powered  vehicles.  The  grant  is 
for  the  cost  of  the  refueling  equipment 
and  the  installation  of  the  equipment, 
with  the  total  grant  not  to  exceed 
$1,000.  The  grant  will  never  be  awarded 
for  more  than  the  actual  cost  of  the 
refueling  system,  and  the  grant  is  only 
for  use  by  the  individual. 


Individuals  who  want  to  apply  for 
this  grant  must  complete  an  application 
form  that  asks  for  information  about  the 
equipment  and  installation,  including 
the  license  number  of  the  installing 
licensed  contractors  and  equipment 
suppliers.  Information  on  the  alternative 
fuel  vehicle(s)  must  also  be  supplied. 
Any  tax{«yer  wishing  to  receive  a  tax 
credit  or  subtraction  on  an  alternative 
fuel  vehicle  must  first  have  the  vehicle 
certified  by  the  Arizona  Etepartment  of 
Commerce  Energy  Office. 

Several  types  of  home  fueling 
equipment  are  expected  to  be  installed 
on  individuals'  properties  as  a  result  of 
this  program.  One  possible  system  is  a 
compressor  for  natural  gas,  so  that 
individiials  with  a  Compressed  Natural 
Gas  vehicle  can  fill  their  vehicle  tanks 
overnight  by  connecting  to  their  homes' 
natural  gas  lines.  A  natural  gas 
compressor  can  be  purchased  for 
approximately  $4,000,  plus  installation. 
Another  type  of  alternative  fueling 
system  that  is  expected  to  be  used  as  a 
result  of  this  program  is  an  electric 
vehicle  recharging  system.  A  recharging 
system  can  be  purchased  for 
approximately  $2,000,  and  the 
infrastructure  required  for  the 
recharging  system  may  cost  up  to  $750. 
The  $1,000  grant  is  designed  to  help 
offset  these  costs. 

Procedural  Matters 

The  authorizing  legislation, 
regulations,  and  operating  procedures 
regarding  theHefueling  System  Program 
have  been  examined  using  the  criteria 
set  forth  in  7  CFR  Part  14.  The  U.S. 
Department  of  Agriculture  has 
concluded  that  the  grant  payments 
made  for  implementation  of  best 
management  practices  imder  this 
program  are  made  primarily  for  the 
purpose  of  protecting  or  restoring  the 
environment.  A  "Record  of  Decision. 
Alternative  Fueled  Vehicle  Refueling 
System  Program.  Primary  Purpose 
Dietermination  for  Federal  Tax 
Purposes"  has  been  prepared  and  is 
available  upon  request  from  the 
Director,  Conservation  Operations 
Division,  Natural  Resources 
Conservation  Service,  USDA,  P.O.  Box 
2890,  Washington,  D.C.  20013,  (202) 
720-1845;  or  the  Director  of  Commerce, 
Arizona  Department  of  Commerce,  3800 
North  Central  Avenue,  Suite  1500, 
Phoenix,  Arizona  85012,  (602)  280- 
1300. 

Determination 

As  required  by  section  126(b)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended,  I  have  examined  the 
authorizing  legislation,  regulations,  and 
opei;ating  procedures  regarding  the 
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Altemadve  Fueled  Vehicle  Refueling 
System  Program.  In  accordance  with  the 
critCTia  set  out  in  7  CFR  Part  14, 1  have 
determined  that  all  grant  payments  for 
implementation  of  best  management 
practices  made  under  this  program  are 
primarily  for  the  purpose  of  protecting 
or  restoring  the  environment.  Subject  to 
further  determination  by  the  Secretary 
of  the  Treasiu7,  this  determination 
permits  payment  recipients  to  exclude 
&Y)m  gross  income,  for  Federal  income 
tax  piuposes,all  or  part  of  such 
payments  made  imder  said  program. 

Signed  at  Washington,  D.C,  on  August  26, 
1998. 

Dan  GUckman, 
Secretary  of  Ag^cultuie. 
[PR  Doc.  9S-23518  Filed  8-31-98;  8:45  am] 
BILUNQ  COOE  34ie-16-U 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Notice  of  Cancellation  of  Fiscal  Year 
1998  Agricultural  Telecommunications 
Program  Solicitation  of  Proposals 

AGENCY:  Cooperative  State  Research, 

Education,  and  Extension  Service, 

USDA. 

ACTION:  Notice  of  Cancellation  of  Fiscal 

Year  1998  Agricultural 

Telecommunications  Program 

Solicitation  of  Proposals. 

SUHMARY:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  is  canceling  its 
Solicitation  of  Proposals  for  the  Fiscal 
Year  1998  Agricvdtural 
Telecommimications  Program  to  comply 
with  Section  245  of  the  Agricultural 
Research,  Extension,  and  Education 
Reform  Act  of  1998.  Proposals 
submitted  to  CSREES  will  be  retxuned  to 
the  sender. 

FOR  FUFTTHER  INFORMATION  CONTACT:  Ms. 
Louise  Ebaiigh,  Director,  Office  of 
Extramural  Programs  on  (202)  720- 
9181;  e-mail,  lebaugh@reeusda.gov;  fax, 
(202)  401-7752. 

ADDRESSES:  Written  comments  or 
requests  for  information  may  be  sent  to: 
Ms.  Louise  Ebaugh,  Director,  Office  of 
Extramiual  Programs,  Cooperative  State, 
Research,  Education  and  Extension 
Service,  U.S.  Department  of  Agriculture, 
STOP  2299, 1400  Independence 
Avenue.  S.W.,  Washington,  D.C  20250- 
2299. 

SUPPLEMENTARY  INFORMATION:  The 
Agricultural  Telecommunications 
Program  is  authorized  in  Section  1673 
of  the  Food.  Agriculture,  Conservation, 
and  Trade  Act  of  1990  (FACTA).  Pub.  L. 


101-624  (7  U.S.C.  5926).  On  June  18. 
1998,  by  Federal  Register  notice  (63  FR 
33490),  CSREES  notified  eligible 
organizations  of  the  availability  of 
funding  and  set  forth  application 
procedures  and  selection  criteria  for  the 
fiscal  year  1998  Agricultural 
Telecommunications  Program.  On  June 
23, 1998,  President  Clinton  signed  into 
law  the  Agricultiiral  Research, 
Extension,  and  Education  Reform  Act  of 
1998,  AREERA,(Pub.  L.  105-185). 
Section  245  of  AREERA  modifies 
Section  1673  of  FACTA  to  require  the 
Secretary  of  Agric\ilt\ire  to  administer 
an  Agricultural  Telecommunications 
Program  through  a  grant  provided  to  the 
distance  education  consortiimi  known 
as  A*DEC  under  terms  and  conditions 
established  by  the  Secretary.  Therefore. 
CSREES  is  canceling  the  Fiscal  Year 
1998  Agricultiu^l  Telecommunications 
Program  Solicitation  of  Proposals  and 
will  administer  the  program  through  an 
award  to  A*DEC  to  enable  it  to 
administer  a  competitive  grant  project 
imder  the  program.  It  is  the  intent  of 
CSREES  to  issue  an  award  to  A*DEC  on 
or  before  September  30, 1998. 

Information  regarding  the  Agriadt\iral 
Telecommunications  Program, 
including  instructions  for  the 
submission  of  proposals,  will  be 
published  by  A*DEC. 

Done  at  Washington,  D.C,  on  this  26th  day 
of  August,  1998. 
CoBen  Hafiforan, 

Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
(FR  Doc.  98-23521  Filed  8-31-98;  8:45  am) 
MLUNQ  COOC  3410-22-^ 


DEPARTMENT  OF  AGRICULTURE 

Types  and  Quantities  of  Agricultural 
Commodities  Available  for  Donation 
Overseas  Under  Section  416(b)  of  the 
Agricultural  Act  of  1949,  as  Amended, 
in  Calendar  Year  1998 

AGENCY:  Foreign  Agricidtural  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  On  August  19. 1998,  the 
Under  Secretary  of  Agriculture  for  Farm 
and  Foreign  A^cultural  Services 
determined  that  not  more  than  2.5 
million  metric  tons  of  surplus  wheat 
that  may  be  acqtiired  by  CCC  would  be 
available  for  donation  overseas  tmder 
section  416(b)  of  the  Agricultural  Act  of 
1949,  as  amended,  during  calendar  year 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ira  Branson,  Director,  CCC  Program 
Support  Division,  FAS,  USDA,  (202) 
720-3573. 


Dated:  August  14, 1998. 
Lon  Hatamiya, 

Administrator,  Foreign  Agricultural  Service. 
[FR  Doc  98-23519  Filed  8-31-98;  8:45  am] 
BtUMG  CODE  Mie-10-M 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Paclters  and 
Stoclcyards  Administration 

Designation  for  the  Cairo  {\L), 
Louisiana,  and  North  Carolina  Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  announces  die 
designation  of  Cairo  Grain  Inspection 
Agency,  Inc.  (Cairo),  the  Louisiana 
Departinent  of  Agriculture  and  Forestry 
(Louisiana),  and  the  North  Carolina 
Department  of  Agriculture  (North 
Carolina)  to  provide  official  services 
under  the  United  States  Grain  Standards 
Act,  as  amended  (Act). 
EFFECTIVE  DATES:  October  1, 1998,  for 
Louisiana  and  North  Carolina  and 
November  1, 1998,  for  Cairo. 
ADDRESSES:  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  S.W., 
Washington.  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  at  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  April  1, 1998,  Federal  Register 
(63  FR  15827),  GIPSA  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to 
Cairo,  Louisiana,  and  North  Carolina  to 
submit  an  application  for  designation. 
Applications  were  due  by  April  30, 
1998.  Cairo,  Louisiana,  and  North 
Carolina,  the  only  applicants,  each 
applied  for  designation  to  provide 
official  services  in  the  entire  area 
currentiy  assigned  to  them. 

Since  Cairo,  Louisiana,  and  North 
Carolina  were  the  only  applicants, 
GIPSA  did  not  ask  for  oHnments  on 
them. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(0(1)(A)  of  the  Act 
and,  according  to  Section  7(f)(1)(B), 
determined  that  Cairo,  Louisiana,  and 
North  Carolina  are  able  to  provide 
official  services  in  the  geographic  areas 
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for  which  they  applied.  Effective 
November  1, 1998,  and  ending 
September  30.  2001,  Cairo  is  designated 
to  provide  official  services  in  the 
geographic  area  specified  in  the  April  1, 
1998,  Federal  Register.  Effective 
October  1. 1998,  and  ending  September 
30,  2001,  Lpuisiana  and  North  Carolina 
are  designated  to  provide  official 
services  in  the  geographic  area  specified 
in  the  April  1, 1998,  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Cairo  at  618-734- 
0689,  Louisiana  at  318-487-5088,  and 
North  Carolina  at  919-733-4491. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  August  24, 1998. 
Janet  M.  Hart, 

Acting  Director,  Compliance  Division. 
(PR  Doc.  98-23384  Filed  8-31-98;  8:45  am] 

BILUNQCOOE  3410-Ef4-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Maine  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Maine 
Advisory  Committee  to  the  Commission 
will  convene  at  10:00  a.m.  and  adjourn 
at  2:00  p.m.  on  September  18, 1998,  at 
the  Central  Maine  Power  Offices, 
Conference  Room,  83  Edison  Drive, 
Augusta,  Maine  04336.  The  purpose  of 


the  meeting  is  to  review  a  draft  of  its 
report,  "Limited  English  Proficiency 
Students  in  Maine:  An  Assessment  of 
Equal  Educational  Opportunities;"  be 
briefed  by  the  Maine  Attorney  General's 
Office  on  civil  rights  issues  in  Maine, 
and  plan  future  events. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  26, 1998. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[PR  Doc.  98-23407  Filed  8-31-98;  8:45  am] 

BILUNQ  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Notice  of  Initiation  of  Five- Year 
("Sunset")  Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


SUMMARY:  In  accordance  with  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  the  Department  of 
Commerce  ("the  Department")  is 
automatically  initiating  five-year 
("simset")  reviews  of  the  antidumping 
and  countervailing  duty  orders, 
findings,  and/or  suspended 
investigations  listed  below.  The 
International  Trade  Commission  ("the 
Commission")  is  publishing 
concurrently  with  this  notice  its  notices 
of  Institution  of  Five-Year  Reviews 
covering  these  same  orders  and/or 
suspended  investigations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  G.  Skinner,  Scott  E.  Smith,  or 
Martha  V.  Douthit,  Office  of  Policy, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  at  (202)  482-1560,  (202) 
482-6397  or  (202) 482-3207, 
respectively,  or  Vera  Libeau,  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  at  (202)  205-3176. 

SUPPLEMENTARY  INFORMATION: 

Initiation  of  Reviews 

In  accordance  with  19  CFR  351.218 
(see  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders.  63  PR  13516  (March  20, 1998)), 
we  are  initiating  sunset  reviews  of  the 
following  antidiunping  and 
countervailing  duty  orders,  findings,  or 
suspended  investigations: 


DOC  case  No. 


lie  case  No. 


Country 


Product 


C-351-037 
A-475-059 
A-428-062 
A-43»-064 
A-588-066 
A-58fr-068 
A-405-071 
C-401-056 


C4-21 

AA-167 

AA-172 

AA-173 

AA-176 

AA-188 

AA-191 

C4-13 


Brazil  ...... 

Italy 

Germany , 
Austria  .... 

Japan  

Japan 

Finland .... 
Sweden  .. 


Cotton  Yam. 
Pressure  Sensitive  Tape. 
Animal  Glue. 

Railway  Track  Equipment. 
Impression  Fabric. 
Steel  Wire  Strand. 
Rayon  Staple  Fiber. 
Rayon  Staple  Fiber. 


Statute  and  Regulations 

Purstiant  to  sections  751(c)  and  752  of 
the  Act,  an  antidumping  ("AD")  or 
countervailing  duty  ("CVD")  order  will 
be  revoked,  or  the  suspended 
investigation  will  be  terminated,  imless 
revocation  or  termination  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  (1)  dumping  or  a 
coimtervailable  subsidy,  and  (2) 
material  injury  to  the  domestic  industry. 

The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  ["Sunset     ■ 


Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin.  63  FR  18871 
(April  16, 1998)  {"Sunset  Policy 
Bulletin"). 

Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  sunset 
proceedings,  including  copies  of  the 
Sunset  Regulations  and  Sunset  Policy 


Bulletin,  the  Department's  schedule  of 
simset  reviews,  case  history  information 
[e.g..  previous  margins,  duty  absorption 
determinations,  scope  language,  import 
voliunes),  and  service  lists,  available  to 
the  public  on  the  Department's  sunset 
internet  website  at  the  following 
address:  'http://www.ita.doc.gov/ 
import admin/records/simset/ '. 

All  submissions  in  the  simset  review 
must  be  filed  in  accordance  with  the 
Department's  regulations  regarding 
format,  translation,  service,  and 
certification  of  documents.  These  rules 
can  be  found  at  19  CFR  351.303  (1998). 
Also,  we  suggest  that  parties  check  the 
Department's  sunset  website  for  any 
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updates  to  the  service  list  before  filing 
any  submissions.  We  ask  that  parties 
notify  the  Department  in  writing  of  any 
additions  or  corrections  to  the  list.  We 
also  would  appreciate  written 
notification  if  you  no  longer  represent  a 
party  on  the  service  list. 

Because  deadlines  in  a  simset  review 
are,  in  many  instances,  very  short,  we 
urge  interested  parties  to  apply  for 
access  to  proprietary  information  under 
administrative  protective  order  ("APO") 
immediately  following  publication  in 
the  Federal  Register  of  the  notice  of 
initiation  of  the  sunset  review.  The 
Department's  regulations  on  submission 
of  proprietary  information  and 
eligibility  to  receive  access  to  business 
proprietary  information  under  APO  can 
be  found  at  19  CFR  351.304-306  [see 
Antidumping  and  Countervailing  Duty 
Proceedings:  Administrative  Protective 
Order  Procedures;  Procedures  for 
Imposing  Sanctions  for  Violation  of  a 
Protective  Order.  63  FR  24391  (May  4, 
1998)). 

Information  Required  From  Interested 
Parties: 

Domestic  interested  parties  (defined 
in  19  CFR  351.102  (1998))  wishing  to 
participate  in  the  sunset  review  must 
respond  not  later  than  15  days  after  the 
date  of  publication  in  the  F«leral 
Register  of  the  notiqe  of  initiation  by 
filing  a  notice  of  intent  to  participate. 
The  required  contents  of  the  notice  of 
intent  to  participate  are  set  forth  in  the 
Sunset  Regulations  at  19  CFR 
351.218(d)(l)(ii).  In  accordance  with  the 
Sunset  Regulations,  if  we  do  not  receive 
a  notice  of  intent  to  participate  from  at 
least  one  domestic  interested  party  by 
the  15-day  deadline,  the  Department 
will  automatically  revoke  the  order 
without  further  review. 

If  we  receive  a  notice  of  intent  to 
participate  from  a  domestic  interested 
party,  the  Sunset  Regulations  provide 
that  all  parties  washing  to  participate  in 
the  sunset  review  must  file  substantive 
responses  not  later  than  30  days  after 
the  date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation.  The 
lequired  contents  of  a  substantive 
response  are  set  forth  in  the  Sunset 
Regulations  at  19  CFR  351.218(d)(3}. 
Note  that  certain  information 
requirements  differ  for  foreign  and 
domestic  parties.  Also,  note  that  the 
Efepartment's  information  requirements 
are  distinct  from  the  International  Trade 
Commission's  information 
requirements.  Please  consult  the  Sunset 
Regulations  for  information  regarding 
the  Department's  conduct  of  sunset 


reviews. '  Please  consult  the     

Department's  regulations  at  19  CFR  Part 
351  (1998)  for  definitions  of  terms  and 
for  other  general  information  concerning 
antidumping  and  countervailing  duty 
proceedings  at  the  Department. 

This  notice  of  initiation  is  being 
published  in  accordance  vdth  section 
751(c)  of  Uie  Act  and  19  CFR  351.218(c). 

Dated:  August  27, 1998. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-23497  Filed  8-31-98;  8:45  am) 
BILLING  CODE  361»-Oe-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-47&-8191 

Certain  Pasta  From  Italy:  Preliminary 
Results  of  New  Shipper  Countervailing 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
New  Shipper  Countervailing  Duty 
Administrative  Review. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  a  new  shipper 
admimstrative  review  of  the 
countervailing  duty  order  on  certain 
pasta  from  Italy.  We  preliminarily 
determine  the  net  subsidy  to  be  1.14 
percent  ad  valorem  for  CO.R.EX.  S.r.L. 
for  the  period  January  1, 1997  through 
December  31, 1997.  tf  the  final  results 
remain  the  same  as  these  preliminary 
results,  we  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Preliminary  Results  of  Review  section  of 
this  notice. 

Interested  parties  are  invited  to 
conmient  on  these  preliminary  results. 
effective  date:  September  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Javier  Barrientos,  Todd  Hansen,  or 
Vincent  Kane.  Office  of  AD/CVD 
Enforcement,  Group  I,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-4207,  482-1276,  or  482-2815. 
respectively. 


■  A  number  of  parties  conunented  that  these 
interim-final  regulations  provided  insufficient  time 
for  rebuttals  to  substantive  responses  to  a  notice  of 
initiation  (Sunset  Regulations,  19  CFK. 
351.218(d)(4)).  As  provided  in  19  CFR  351.302(b) 
(1998),  the  Department  will  consider  individual 
requests  for  extension  of  that  five-day  deadline 
based  upon  a  thownng  of  good  cause. 


^pUcable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  ("URAA"),  effective 
January  1, 1995.  All  other  references  are 
to  the  Department  of  Commerce's  (the 
Department)  regulations  at  19  CFR  Part 
351  et.  seq..  Antidumping  duties: 
Countervailing  Duties:  Final  Rule,  82  FR 
27296,  May  19, 1997.  imless  otherwise 
indicated. 

Background 

On  July  23, 1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  38544)  the  countervailing  duty  order 
on  certain  pasta  from  Italy. 

On  January  16, 1998.  the  Department 
received  a  request  from  CO.R.EX.  S.r.L. 
("CO.R.EX.")  for  a  new  shipper  review 
of  the  countervailing  duty  order  on 
certain  pasta  from  Italy  pursuant  to 
section  751(a)(2)(B)  of  the  Tariff  Act  of 
1930.  as  amended  ("the  Act"),  and  in 
accordance  with  19  CFR  351.214(b)  of 
the  Department's  regulations. 

On  February  25, 1998.  we  initiated  a 
new  shipper  review  for  the  period 
January  1, 1997  through  December  31, 
1997  (63  FR  10590).  The  review  covers 
an  exporter  of  the  subject  merchandise, 
CO.R.EX..  and  CO.R.EX.'s  subcontractor. 
(CO.R.EX.  does  not  produce  pasta  but 
has  a  subcontractor  produce  pasta  for  it 
from  semolina  supplied  by  CO.R.EX.) 
Also,  this  review  covers  24  programs. 

Responses  from  CO.R.EX.  and  its 
subcontractor  were  received  on  April 
20, 1998,  and  supplementary  responses 
were  received  on  May  29.  June  16,  and 
August  14, 1998. 

Scope  of  the  Review 

The  merchandise  under  review 
consists  of  certain  non-egg  dry  pasta  in 
packages  of  five  pounds  (or  2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Excluded  &x>m  the  scope  of  this 
review  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white.  Also  excluded  are  imports  of 
organic  pasta  bom  Italy  that  are 
accompanied  by  the  appropriate 
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certificate  issued  by  the  Institute 
Mediterraneo  Di  Certificazione,  by    -    ' 
Bioagricoop  Scrl,  or  by  QC&I 
International  Services.  Furthermore, 
multicolored  pasta  imported  in  kitchen 
display  bottles  of  decorative  glass, 
which  are  sealed  with  cork  or  parafHn 
and  bound  with  raffia,  is  excluded  from 
the  scope  of  this  review. 

The  merchandise  under  review  is 
currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive. 

Furthermore,  on  July  30, 1998,  the 
Department  issued  a  scope  ruling  that 
multipacks  consisting  of  six  one-pound 
packages  of  pasta,  which  are  shrinked 
wrapped  into  a  single  package,  are 
within  the  scope  of  the  orders.  [See  July 
30, 1998  letter  from  Susan  H.  Kuhbach, 
Acting  Deputy  Assistant  Secretary  for 
Import  Administration  to  Barbara  P. 
Sidari,  Vice  President,  Joseph  A.  Sidari 
Company,  Inc.) 

Period  of  Review  t 

The  period  of  review  ("POR")  for 
which  we  are  measuring  subsidies  is 
calendar  year  1997. 

Subsidies  Valuation  Infonnation    ~ 

Benchmark  for  Long-term  Loans  and 
Discount  Rate:  The  companies  imder 
review  did  not  take  out  any  long-term, 
fixed-rate,  lira-denominated  loans  or 
other  debt  obligations  which  could  be 
used  as  benchmarks  in  any  of  the  years 
in  which  grants  were  received  or 
government  loans  imder  investigation 
were  given.  In  the  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Stainless  Steel  Wire  Rod  from 
Italy.  63  FR  87,077  (July  29. 1998).  the 
Department  determined,  based  on 
information  gathered  during 
verification,  that  the  Italian  ABI  prime 
rate  is  the  most  suitable  benchmark  for 
long-term  financing  to  Italian 
companies.  Therefore,  we  used  the 
Italian  ABI  prime  rate  increased  by  the 
average  spread  over  the  ABI  prime  rate 
charged  by  banks  on  loans  to 
commercial  customers  as  the  benchmark 
for  long-term  loans  and  the  discount 
rate. 

Allocation  Period:  In  British  Steel  pic. 
V.  United  States,  879  F.Supp.  1254. 
.^    1289  (Crr  1955),  the  U.S.  Court  of 
International  Trade  (the  Court)  ruled 
against  the  allocation  methodology  for 
non-recurring  subsidies  that  the 
Department  had  employed  for  the  past 
decade,  which  was  articulated  in  the 
General  Issues  Appendix,  appended  to 
the  Final  Countervailing  Duty 


Determination;  Certain  Steel  Products 
fivm  Austria,  58  FR  37225  (July  9, 1993) 
["GIA").  In  accordance  with  the  Court's 
remand  order,  the  Department 
determined  that  the  most  reasonable 
method  of  deriving  the  allocation  period 
for  nonrecurring  subsidies  is  a 
company-specific  average  useful  life 
("AUL")  of  non-renewable  physical 
assets.  This  remand  determination  was 
affirmed  by  the  Court  on  June  4, 1996. 
See  British  Steel  pic  v.  United  States. 
929  F.Supp  426.  439  (CIT  1996). 
Accordingly,  the  Department  has 
applied  this  method  to  determine  the 
appropriate  allocation  period  in  this 
review. 

Consistent  with  our  approach  in  the 
investigation  segment  of  this 
proceeding.  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  ("Pasta")  from  Italy  (61 
FR  30288,  June  14, 1996)  {"Pasta  from 
Italy"),  we  determined  that  the  Law  64/ 
86  grant  received  by  CO.R.EX.'s 
subcontractor  was  non-recurring.  For 
purposes  of  allocating  the  Law  64/86 
grant,  CO.R.EX.'s  subcontractor 
submitted  an  AUL  calculation  based  on 
depreciation  and  asset  values  of 
productive  assets  reported  in  its 
financial  statements.  This  AUL  was 
derived  by  dividing  the  siun  of  average 
gross  book  value  of  depreciable  fixed 
assets  over  the  past  ten  years  by  the 
average  depreciation  charges  over  this 
period.  We  found  this  calculation  to  be 
reasonable  and  consistent  with  our 
company-specific  AUL  objective.  In  this 
manner,  an  AUL  of  22  years  was 
calculated  for  CO.R.EX.'s  subcontractor. 
We  have  used  this  calculated  AUL  for 
the  allocation  period  for  the  Law  64/86 
industrial  development  grant,  the  only 
non-recurring  subsidy  received  by 
respondents. 

/.  Programs  Previously  Determined  to 
Confer  Subsidies 

A.  Industrial  Development  Grants  Under 
Law  64/86 

Law  64/86  provided  assistance  to 
promote  industrial  development  in  the 
Mezzogiomo.  Grants  were  awarded  to 
companies  constructing  new  plants  or 
expanding  or  modernizing  existing 
plants.  Pasta  companies  were  eligible 
for  grants  to  expand  existing  plants  but 
not  to  establish  new  plants,  because  the 
market  for  pasta  was  deemed  close  to 
being  saturated.  Grants  were  made  only 
after  a  private  credit  institution  chosen 
by  the  applicant  made  a  positive 
assessment  of  the  project. 

In  1^92,  the  Italian  Parliament 
decided  to  abrogate  Law  64/86.  This 
decision  became  effective  in  1993. 
Projects  approved  prior  to  1993, 


however,  were  authorized  to  receive 
grant  amounts  after  1993.  CO.R.EX.'s 
subcontractor  benefitted  from  an 
industrial  development  grant  during  the 
POR. 

In  Pasta  fivm  Italy,  the  Department 
determined  that  these  grants  provide  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 
They  provided  a  direct  transfer  of  funds 
from  the  Government  of  Italy  (GOI), 
bestowing  a  benefit  in  the  amoutit  of  the 
grant.  Also,  these  grants  were  found  to 
be  regionally  specific  within  the 
meaning  of  section  771(5A).  In  this  new 
shipper  review,  neither  the  GOI  nor  the 
responding  companies  provided  new 
information  which  would  warrant 
reconsideration  of  this  determination. 

In  Pasta  frvm  Italy,  the  Department 
treated  these  grants  as  "non-reciuring" 
based  on  the  analysis  set  forth  in  the 
Allocation  section  of  the  GIA,  58  FR  at 
37225.  In  the  current  new  shipper 
review,  we  have  found  no  reason  to 
depart  from  this  treatment. 

La  accordance  with  our  past  practice, 
we  have  allocated  the  grant,  which 
exceeded  0.5  percent  of  sales  in  the  year 
of  receipt,  over  time.  (See  GIA  at  58  FR 
37226.) 

To  calculate  the  countervailable 
subsidy,  we  used  our  standard  grant 
methodology.  We  divided  the  benefit 
attributable  to  CO.R.EX.'s  subcontractor 
in  the  POR  by  its  pasta  sales.  We  then 
attributed  a  portion  of  this  subsidy  to 
CO.R.EX.'s  sales  of  pasta  based  on 
processing  fees  paid  by  CO.R.EX  to  its 
subcontractor.  Thus,  we  determine  the 
coimtervailable  subsidy  for  this  program 
to  be  0.18  percent  ad  valorem  in  the 
POR  for  CO.R.EX. 

B.  Social  Security  Reductions  and 
Exemptions 

1.  Sgravi  Benefits 

Pursuant  to  Law  1089  of  October  25, 
1968,  companies  located  in  the 
Mezzogiomo  were  granted  a  10  percent 
reduction  in  social  security 
contributions  for  all  employees  on  the 
payroll  as  of  September  1, 1968,  as  well 
as  those  hired  thereafter.  Subsequent 
laws  authorized  companies  located  in 
the  Mezzogiomo  to  take  additional 
reductions  in  social  security 
contributions  for  employees  hired 
during  later  periods,  provided  that  the 
new  Ures  represented  a  net  increase  in 
the  employment  level  of  the  company. 
The  additional  reductions  ranged  from 
10  to  20  percentage  points.  Further,  for 
employees  hired  diuing  the  period  July 
1, 1976  to  November  30, 1991, 
companies  located  in  the  Mezzogiomo 
were  granted  a  full  exemption  from 
social  security  contributions  for  a  period 


ARA^a. 
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of  10  years,  provided  that  employment 
levels  showed  an  increase  over  a  base 
period. 

CO.R.EX.'s  subcontractor  received 
Sgravi  reductions  and  exemptions 
during  the  POR. 

In  Pasta  frnm  Italy,  the  Department 
determined  that  the  social  security 
reductions  and  exemptions  were 
countervailable  subsidies  within  the 
meaning  of  section  771(5)  of  the  Act 
They  represented  revenue  foregone  by 
the  GOI  and  they  conferred  a  benefit  in 
the  amoimt  of  the  savings  received  by 
the  companies.  Also,  they  were  found  to 
be  specific  within  the  meaning  of 
section  77l(5A)  because  they  are  limited 
to  companies  located  in  the 
Mezzogiomo.  In  this  review,  neither  the 
GOI  nor  the  responding  companies 
provided  new  information  which  would 
warrant  reconsideration  of  this 
determination. 

To  calculate  the  countervailable 
subsidy,  we  divided  the  total  savings  in 
social  security  contributions  realized  by 
CO.REX.'s  subcontractOT  during  the 
POR  by  its  total  sales  dujing^e  same 
period.  We  then  attributed  a  portion  of 
this  subsidy  to  CO.R.EX.  based  on 
processing  fees  paid  by  CO.R.EX.  to  its 
subcontractor.  On  this  basis,  we 
calciilated  the  countervailable  subsidy 
from  this  program  to  be  0.01  percent  ad 
valorem  in  1997  for  CO.R.EX. 

2.  Fiscalizzazione  Benefits 

In  addition  to  the  Sgravi  deductions 
described  above,  the  GOI  provides 
Social  Security  benefits  of  another  type, 
called  "Fiscalizzazione." 
Fiscalizzazione  is  a  nationwide  measure 
which  provides  a'reduction  of  certain 
social  seoirity  payments  related  to 
health  care  or  insurance.  The  program 
provides  an  equivalent  level  of 
deductions  throughout  Italy  for 
contributions  related  to  tuberculosis, 
orphans,  and  pensions.  However,  the 
program  provides  a  higher  deduction 
from  contributions  to  the  National 
Heahh  Insurance  system  for 
manufacturing  entwprises  located  in 
southern  Italy  compared  to  those 
located  in  northern  Italy.  During  the 
POR,  the  differential  was  3.00  percent  of 
base  salary. 

CO.R.EX. 's  subcontractor  received  the 
higher  level  of  Fiscalizzazione 
deductions  available  to  companies 
located  in  the  Mezzogiomo  during  the 
POR. 

In  Pasta  from  Italy,  the  Department 
determined  that  the  Fiscalizzazione 
reductions  were  countervailable 
subsidies  within  the  meaning  of  section 
771(5)  of  the  Act  for  companies  with 
operations  in  southern  Italy.  They 
represented  revenue  foregone  by  the 


GOI  and  conferred  a  benefit  in  the 
amount  of  the  greater  savings  accming 
.  to  the  companies  in  southern  Italy.  In 
addition,  they  were  found  to  be 
regionally  specific  within  the  meaning 
of  section  771(5A).  In  this  review, 
neither  the  GOI  nor  the  responding 
companies  provided  new  information 
which  would  warrant  reconsideration  of 
this  determination. 

To  calculate  the  countervailable 
subsidy,  we  divided  the  excess 
Fiscalizzazione  deductions  realized  by 
CO.R-EX.'s  subcontractor  in  the  POR  by 
its  total  sales.  We  then  attributed  a 
portion  of  the  subcontractor's  subsidy  to 
CO.R.EX.  based  on  processing  fees  paid 
by  CO.R.EX.  to  its  subcontractor.  On 
this  basis,  we  calculated  the 
countervailable  subsidy  frt)m  this 
program  for  CO.R.EX.  to  be  0.06  percent 
ad  valorem  in  the  POR. 

3.  Law  407/90  Benefits 

Law  407/90  grants  a  two-year 
exemption  from  social  security  taxes 
when  a  company  hires  a  worker  who 
has  been  previously  unemployed  for  a 
period  of  two  years  or  more.  A  100 
percent  exemption  was  allowed  for 
companies  in  southem  Italy.  However, 
companies  located  in  northern  Italy 
received  only  a  50  percent  exemption. 

During  the  POR.  CO.R.EX.  and  its 
subcontractor  received  the  higher  level 
of  Law  407  exemptions  available  to 
companies  located  in  the  Mezzogiomo. 

In  Pasta  from  Italy,  the  Department 
determined  that  the  100  percent 
exemption  provided  to  companies  with 
(operations  in  southem  Italy  under  Law 
407  was  a  countervailable  subsidy 
within  the  meaning  of  section  771(5). 
The  100  percent  exemption  represented 
revenue  foregone  by  the  GOI  and 
conferred  a  benefit  in  the  amount  of  the 
greater  savings  accming  to  the 
ccHnpanies  in  southem  Italy.  In 
addition,  it  was  found  to  be  regionally 
specific  within  the  meaning  of  section 
771(5A).  In  this  review,  neither  the  GOI 
nor  the  responding  companies  provided 
new  information  which  would  warrant 
reconsideration  of  this  determination. 

To  calculate  the  countervailable 
subsidy  rate,  we  divided  the  amount  of 
the  Law  407  exemptions  realized  by 
CO.R.EX.  in  excess  of  the  amount 
available  in  northern  Italy  by  CO.R.EX.'s 
sales.  We  also  divided  the  amoimt  of  the 
Law  407  exemptions  realized  by 
COiR.EX.'s  subcontractor  in  the  POR  in 
excess  of  the  amount  available  in 
northern  Italy  by  CO.R.EX.'s 
subcontractor's  sales.  We  then  attributed 
a  portion  of  the  subcontractor's  subsidy 
to  CO.R.EX.  based  on  processing  fees 
paid  by  CO.R.EX.  to  its  subcontractor. 
On  this  basis,  we  calculated  the 


coimtervailable  subsidy  from  this 
program  to  be  0.06  percent  ad  valorem 
in  the  POR  for  CO.R.EX. 

4.  Law  863  Benefits 

Law  863  provides  for  a  reduction  of 
social  security  payments  of  25  percent 
for  companies  in  northern  Italy  that  hire 
employees  who  are  participating  in  a 
training  program.  Companies  in 
southem  Italy  receive  a  100  percent 
reduction  in  social  seciirity  pajmients 
for  such  employees. 

CO.R.EX.'s  subcontractor  received  the 
higher  level  of  Law  863  reductions 
available  to  companies  located  in  the 
Mezzogiomo  during  the  POR. 

In  Pasta  frvm  Italy,  the  Department 
determined  that  the  100  percent 
reduction  for  companies  with 
operations  in  the  South  were 
countervailable  subsidies  within  the 
meaning  of  section  771(5)  of  the  Act  to 
the  extent  that  they  exceeded  the 
reductions  for  companies  in  the  North. 
They  represented  revenue  foregone  by 
the  GOI  and  confer  a  benefit  in  the 
amount  of  the  greater  savings  accruing 
to  the  companies  in  southem  Italy.  In 
addition,  they  are  regionally  specific 
within  the  meaning  of  section  771(5A). 
In  this  review,  neidier  the  GOI  nor  the 
responding  companies  provided  new 
information  which  would  warrant 
reconsideration  of  this  determination. 

To  calculate  the  countervailable 
subsidy,  we  divided  the  amoimt  of  the 
Law  863  reductions  realized  by 
CO.R.EX.'s  subcontractor  diuing  the 
POR  in  excess  of  the  amount  available 
in  northern  Italy  by  its  total  sales  during 
the  same  period.  We  then  attributed  a 
portion  of  this  subsidy  to  CO.R.EX. 
based  on  processing  fees  paid  by 
CO.R.EX.  to  its  subcontractor.  Oa  this 
i>asis,  we  calculated  the  countervailable 
subsidy  bom  this  program  to  be  0.03 
percent  ad  valorem  in  1997  for 
CO.R.EX. 

m.  Programs  Determined  To  Confer 
Subsidies  in  This  Review 

A.  Debt  Consolidation  Law  341/95 

The  Ministry  of  Industry,  in 
accordance  with  the  provisions  of  Law 
341/95,  provides  interest  contributions 
on  medium-term  debt  consolidation 
loans  to  small-  and  medium-sized 
companies  located  in  depressed  areas. 
The  interest  rate  on  these  loans  is  set  at 
the  Bank  of  Italy's  reference  rate  with 
the  GOI's  interest  contributions  serving 
to  reduce  this  rate. 

CO.R.EX.  obtained  a  Law  341  loan  in 
1996  and  received  interest  contributions 
on  the  loan  during  the  POR. 

We  preliminarily  determine  that  the 
loan  and  interest  contributions  under 
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Law  341  are  countervailable  subsidies 
within  the  meaning  of  section  771(5). 
They  were  a  direct  transfer  of  funds 
from  the  GOI  providing  a  benefit  in  the 
amount  of  the  diffiarence  between 
interest  paid  at  the  benchmark  rate  and 
interest  paid  by  CO.R.EX.  after 
accounting  for  the  GOI's  interest 
contributions.  Also,  they  were  foimd  to 
be  regionally  specific  within  the 
meaning  of  section  771(5A). 

Because  the  loan  received  by 
CO.R.EX.  is  a  long-term  loan  with  a 
variable  interest  rate  and  we  did  not 
have  a  variable  benchmark  rate,  we 
treated  it  as  a  series  of  short-term  loans 
and  calculated  the  interest  savings 
during  the  POR  to  be  the  siun  of  the 
interest  contributions  received  on  the 
loan  during  the  POR  and  the  difference 
in  interest  on  the  loan  as  calculated  at 
the  reference  rate  and  at  the  benchmark 
rate.  On  this  basis,  we  determine  the 
countervailable  subsidy  for  this  program 
to  be  0.80  percent  ad  valorem  during  the 
FOR. 

IV.  Programs  Preliminarily  Detemtined 
To  Be  Not  Used 

We  preliminarily  determine  that 
CO.R.EX.  and  its  subcontractor  did  not 
apply  for  or  receive  benefits  under  the 
following  programs  during  the  POR: 

A.  VAT  Reductions 

B.  Export  Credits  Under  Law  227/77 

C.  Capital  Grants  Under  Law  675/77 

D.  Retraining  Grants  Under  Law  675/77 

E.  Interest  Contributions  on  Bank  Loans 

Under  Law  675/77 

F.  Interest  Grants  Financed  by  IRI  Bonds 

G.  Preferential  Financing  for  Export 

Promotion  Under  Law  394/81 
H.  Corporate  Income  Tax  (IRPEG) 

Exemptions 
I.  European  Agricultural  Guidance  and 

Guarantee  Fimd 
J.  Urban  Redevelopment  Under  Law  181 
K.  Local  Income  Tax  (ILOR)  Exemptions 
L.  Industrial  Development  Loans  Under 

Law  64/86 
M.  Export  Marketing  Grants  Under  Law 

304/90 
N.  Lump-Sum  Interest  Payment  Under 

the  Sabatini  Law  for  Companies  in 

Southern  Italy 
O.  Remission  of  Taxes  on  Export  Credit 

Insurance  imder  Article  33  of  Law 

227/77 
P.  European  Social  Fund 
Q.  European  Regional  Development 

Fund 
R.  Export  Restitution  Payments 

Preliminary  Results  of  Review 

For  the  period  January  1, 1997 
through  December  31, 1997,  we 
preliminarily  determine  the  net  subsidy 
for  CO.R.EX.  to  be  1.14  percent  ad 
valorem.  If  the  final  results  of  this 


review  remain  the  same  as  these 
preliminary  results,  the  Department  will 
instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  at  this  net 
subsidy  rate  on  all  entries  of  the  subject 
merchandise  from  CO.R.EX.  entered  on 
or  after  January  1, 1997  and  on  or  before 
December  31, 1997. 

Hie  Deparbtnent  also  intends  to 
instruct  the  U.S.  Customs  Service  to 
collect  a  cash  deposit  of  estimated 
countervailing  duties  of  1.14  percent  of 
the  f.o.b.  invoice  value  on  all  shipments^ 
of  the  subject  merchandise  from 
CO.R.EX.  entered,  or  withdrawn  from 
warehouse,  for  consimiption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  new  shipper  review.  The 
cash  deposit  rates  for  all  other 
producers/exportere  remain  imchanged 
firom  the  last  completed  administrative 
review  (see  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Pasta  from  Italy  (63  FR 
35665,  August  14. 1998).) 

Public  Conunent 

Parties  to  this  proceeding  may  request 
disclosure  of  the  calculation 
methodology  within  five  days  of 
publication  of  this  notice  and  interested 
parties  may  request  a  hearing  no  later 
than  30  days  after  the  date  of 
publication.  Interested  parties  may 
submit  written  argimients  in  case  briefe 
on  these  preliminary  results  within  30 
days  of  the  date  of  publication  of  these 
preliminary  results.  Rebuttal  briefe, 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  five  days  after 
the  time  limit  for  filing  the  case  brief. 
Parties  who  submit  written  arguments 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
siunmary  of  the  argument.  Any  hearing, 
if  requested,  will  be  held  two  days  after 
the  scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due. 

The  Department  will  publish  the  final 
results  of  this  new  ship{>er  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214. 


Dated:  August  24, 1998. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-23510  Filed  8-31-98: 8:45  am] 
BUJNQ  CODE  W1»-0»-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.0811M01 

Nortti  Pacific  Fishery  Management 
Council;  Public  Meeting 

AOBICY:  National  Kfarine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Comimerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  North  Pacific  Fishery 
Management  Council's  (NPFMC) 
Observer  Advisory  Committee  has 
scheduled  a  meeting. 

DATES:  The  meeting  will  be  held  on 
September  23-24  1998,  beginning  at 
8:30  a.m.  on  Wednesday.  September  23, 
1998. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Observer  Training  Room.  Building  4. 
Alaska  Fisheries  Science  Center,  7600 
Sand  Point  Way  NE,  Seattle,  WA. 
Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Oliver,  Phone:  907-271-2809. 

SUPPI.EMENTARY  INFORMATION: 

The  Committee  will  continue 
discussions  of  observer  coverage  levels 
and  goals  of  the  program,  as  well  as 
necessary  short-term  changes  to  the 
existing  prograjm  while  a  new  fee-based 
funding  mechanism  is  being  developed. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
committee  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Helen  Allen,  907-271-2809.  at  least  5 
working  days  prior  to  the  meeting  date. 
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Dated:  August  21. 1998. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  98-23528  Filed  8-31-98;  8:45  am] 
BILUNQ  CODE  361»-a2-f 


DEPARTMENT  OF  COMMERCE 


A 


National  Oceanic  and  Atmospherfb 
Administration 

P.D.081198B] 

North  Pacific  Rshery  Management 
Council  (NPFMC);  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  a  committee  meeting. 

SUMMARY:  The  NPFMC's  Improved 
Retention/Improved  Utilization  (IR/IU) 
Committee  has  scheduled  a  meeting. 
DATES:  The  meeting  will  be  held  on 
September  21-22. 1998,  beginning  at 
9:00  a.m.  on  Monday.  September  21. 
ADDRESSES:  The  meeting  vdll  be  held  at 
the  Alaska  Fisheries  Science  Center, 
7600  Sand  Point  Way  NE,  Building  4, 
Room  2079,  Seattle,  WA. 

Council  address:  North  Pacific 
Fishery  Management  Coimcil,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
DiCosimo,  telephone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION: 

The  Committee  will  review  the  draft 
environmental  assessment  and 
regulatory  impact  review  for  proposed 
chanees  to  the  IR/IU  program. 

Although  other  issues  may  come 
before  this  committee  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Conservation  and  Management  Act. 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those 
specifically  identified  in  the  agenda 
listed  as  available  by  this  notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen;  907- 
271-2809.  at  least  5  woricing  days  prior 
to  the  meeting  date. 

Dated:  August  21, 1998. 
Gary  C.  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Senrice.  f 

[FR  Doc.  98-23530  Filed  8-31-98;  8:45  am] 

BILUNG  CODE  W10-a2-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.D.081198q 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  committee  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  Western/Central 
Gulf  of  Alaska  Management  Committee 
has  scheduled  a  meeting. 

DATES:  The  meeting  will  be  held  on 
Friday,  September  25, 1998,  beginning 
at  9:00  a.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  on  Historic  Federal  Building,  605  W. 
4th  Avenue.  Anchorage,  AK  99501. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage.  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
DiCosimo,  telephone:  907-271-2809. 

SUPPLBNENTARY  INFORMATION: 

The  Committee  will  review  analysis 
for  a  "fair  start"  provision  of  the  Pacific 
cod  longline  fisheries,  review  the  1998 
pollock  "B"  season  results,  and.discuss 
possible  additional  management 
measures  for  the  Western/Central  Gulf 
of  Alaska  fisheries. 

Although  other  issues  not  on  the 
agenda  may  come  before  the  Committee 
for  discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
Usted  as  available  by  this  notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  August  21, 1998. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  98-23532  Filed  8-31-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  082098H] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries    * 

Service  (NMFS),  National  Oceanic  and 

Atmospberic  Administration  (NOAA). 

Commerce. 

action:  Notice  of  public  meetings. 

summary:  The  Pacific  Fishery 
Management  Coimcil  (Council)  and  its 
advisory  entities  will  hold  public 
meetings. 

DATES:  The  Coimcil  and  its  advisory 
entities  will  meet  during  September  13- 
18, 1998.  The  Council  meeting  will 
begin  (m  Monday,  September  14,  at  1 
p  jn.  with  a  closed  session  to  discuss 
litigation  and  personnel  matters.  The 
open  session  begins  at  1:30  p.m.  The 
Council  will  reconvene  Tuesday 
through  Friday  at  8  a.m.  in  open 
session.  The  Council  will  meet  as  late  as 
necessary  each  day  to  complete  its 
scheduled  business. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Red  Lion's  Sacramento  Inn,  1401 
Arden  Way.  Sacramento,  CA  95815; 
telephone:  (916)  924-8041. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW.  Fifth 
Avenue.  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director, 
telephone:  (503)  326-6352. 
SUPPLEMBITARY  INFORMATION:  The 
following  items  are  on  the  Council 
agenda,  but  not  necessarily  in  this  order. 

A.  Call  to  Order 

1.  Opening  Remarks,  Introductions, 
RoUCall 

2.  Oath  of  Office  for  New  Members 

3.  Approve  Agenda 

4.  Approve  June  1998  Meeting 
Minutes 

B.  Dungeness  Crab  Management  - 
Determine  Need  for  Council  Plan 

C.  Highly  Migratory  Species  (HMS) 
Management  -  Consider  Coordinated 
Management  in  the  Pacific 

D.  Pacific  Halibut  Management 

1.  Status  of  1998  Fisheries 

2.  Proposed  Changes  to  Regulations 
for  1999 

E.  Coastal  Pelagic  Species 
Management  -  Adopt  Final  Plan 
Amendments 

F.  Habitat  Issues 

G.  Salmon  Management 

1.  Sequence  of  Events  and  Status  of 
Fisheries 

2.  Preliminary  Draft  Plan 
Amendments 
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3.  Risk  Analysis  for  Oregon  Coastal 
Natural  Coho  Plan  Amendment 

4.  Review  of  Hooking  Mortality  and 
Encounter  Rates 

H.  Groimdfish  Management 

1.  Status  of  Regulations  and  Other 
NMFS  Activities 

2.  Final  Plan  Amendments 

3.  Preliminary  Stock  Assessments, 
Harvest  Levels,  and  Other  Specifications 
for  1999 

4.  Stocks  to  be  Assessed  in  1999 

5.  Exempted  Fishing  Permit  for 
Depth-Specific  Sablefish  Sampling 

6.  Lingcod  and  Rockfish  Allocation 

7.  Other  Management  Measures  for 
1999 

8.  Landing  of  Fish  in  Excess  of 
Cumulative  Limits  (Overages) 

9.  Status  of  Fisheries  and  Inseason 
Adjustments 

L  Administrative  and  Other  Matters 

1.  Report  of  the  Budget  Committee 

2.  Status  of  Legislation 

3.  Report  of  the  Council  Chairs' 
Meeting 

4.  Research  and  Data  Needs  and 
Economic  Data  Plan 

5.  NMFS  Report  on  West  Coast  Seals 
and  Sea  Lions 

6.  Appointments  to  Advisory  Entities 

7.  Composition  of  Advisory  Entities 
for  1999-2000 

8.  Approve  November  1998  Agenda 

9.  Elect  Chair  and  Vice-Chair  ror 
Annual  Term  Beginning  October  1, 1998 

-AdTisory  Meetings 

The  Habitat  Steering  Group  meets  at 
10  a.m.  on  Monday,  September  14,  to 
address  issues  and  actions  affecting 
habitat  of  fish  species  managed  by  the 
Council. 

The  Scientific  and  Statistical 
Committee  vnll  convene  on  Monday. 
September  14,  at  8  a.m.  and  on  Tuesday, 
September  15,  at  8  a.m.  to  address 
scientific  issues  on  the  Council  agenda. 

The  Groiindfish  Management  Team 
will  convene  on  Sunday,  September  13, 
at  3  p.m.,  and  on  Monday,  September  14 
at  8  a.m.,  and  will  continue  to  meet 
throughout  the  week  as  necessary  to 
address  groundfish  management  items 
on  the  Council  agenda. 

Tbe  Groundfish  Advisory  Subpanel 
will  convene  on  Monday,  September  14, 
at  1  p.m.,  on  Tuesday,  September  15,  at 
8  a.m.,  and  on  Wednesday,  September 
16.  at  8  a.m.  to  address  groundfish 
management  items  on  the  Coimcil 
agenda. 

The  Salmon  Technical  Team  will 
convene  on  Monday,  September  14.  at  8 
a.m.,  and  on  Tuesday,  September  15,  at 
8  a.m.  to  address  salmon  management 
items  on  the  Council  agenda. 

The  Salmon  Advisory  Subpanel  will 
convene  on  Monday,  Septeniber  14,  at  1 


p.m.,  and  on  Tuesday,  September  15,  at 
8  a.m.  to  address  salmon  management 
items  on  the  Council  agenda. 

The  HMS  Policy  Committee  will  meet 
on  Monday,  September  14,  at  11  a.m.  to 
discuss  coodinated  management  in  the 
U.S.  exclusive  economic  zone  (EEZ)  of 
the  Pacific  and  other  timely  HMS  issues. 

The  Enforcement  Consultants  meet  at 
7  p.m.  on  Tuesday,  September  15.  to 
address  enforcement  issues  relating  to 
Coimcil  agenda  items. 

The  Budget  Committee  meets  on 
Wednesday,  September  16,  after  Council 
adjournment,  to  review  the  status  of  the 

1998  Council  budget  and  develop  a 

1999  budget. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mr.  John  S. 
Rhoton  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  August  21. 1998. 
Gary  C  Matkck. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  9S-23529  Filed  8-31-98;  8:45  am] 

BHJJMQ  COOE  361»-a-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  082098q 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 

Management  Council  will  hold  a 

meeting  of  its  Fishery  Demonstration 

Projects  Advisory  Panel. 

dates:  The  meeting  will  be  held  on 

September  22-23. 1998,  from  10:00  a.m. 

to  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Western  Pacific  Fishery 


Management  Coimcil,  1164  Bishop  St.. 
Suite  1400.  Honolulu,  HI;  telephone: 
808-522-8220. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220.     . 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Demonstration  Projects 
Advisory  Panel  will  discuss  procedures 
for  soliciting  and  evaluating 
applications  for  fishery  demonstration 
projects  and  other  issues  as  required. 

Although  other  issues  not  on  the 
agenda  may  come  before  the  Panel  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Actions  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  fm 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-6220 
(voice)  or  808-522-6226  (&x),  at  least  5 
days  prior  to  meeting  date. 

Dated:  August  21. 1998. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
NationaPMarine  Fisheries  Service. 
[FR  Doc.  98-23531  Filed  8-31-98: 8:45  am] 
BtUJNQ  CODE  3B1»-ai-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.082S98A] 

Endangered  Species;  Permits 

AGBICY:  National  Marine  Fisheries     ^ 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  receipt  of  application 

for  a  modification  to  scientific  research 

permit  1053. 

SUMMARY:  Notice  is  hereby  given  that 
Molly  Lutcavage.  New  England 
Aquarium,  has  applied  in  due  form  for 
a  modification  to  scientific  research 
permit  1053  to  take  listed  leatheiback 
turtles. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  October 
1.1998. 
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ADDRESSES:  The  application  and  related 
documents  are  available  for  review  by 
appointment  in  the  following  offices: 

Office  of  Protected  Resources.  F/PR3. 
NMFS.  1315  East-West  Hwy.,  Room 
13307.  Silver  Spring,  MD  20910-3226 
(301-713-1401);  and  Director.  Northeast 
Region,  NMFS.  One  Blackburn  Drive. 
Gloucester.  MA  01930-2298  (978-281- 
9250). 

Written  comments,  or  requests  for  a 
public  hearing  on  this  application 
should  be  submitted  to  the  Chief. 
Endangered  Species  Division.  Office  of 
Protected  Resources. 

SUPPLBNBfTARY  INFORMATION:  Molly 
Lutcavage.  New  England  Aquarium 
(1053),  requests  a  modification  to 
scientific  research  permit  1053  under 
the  authority  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  NMFS  regulations  governing 
listed  fish  and  wildUfB  permits  (50  CFR 
parts  217-227). 

Dr.  Lutcavage  has  requested  a 
modification  to  scientific  research 
permit  1053,  issued  to  her  in  July  1997 
to  satellite  tag.  PIT  tag.  blood  sample, 
wei^.  measure,  end  photograph  eight 
(8)  listed  leatherback  [Dermochelys 
coriacea)  turtles  captured  incidental  to 
commercial  fishing  activities  in  the 
western  north  Atlantic  ocean.  Due 
primarily  to  fishery  closures,  no 
leatherback  turtles  have  been  captured; 
therefore,  the  applicant  would  like  to 
modify  her  current  research  permit  to 
allow  direct  in-water  capture  of  8 
leatherback  turtles.  The  turtles  would  be 
captured  using  a  breakaway  hoop  net.  a 
method  that  has  been  used  successfully 
to  capture  porpoise,  pinnipeds,  and 
small  cetaceans.  Additionally,  the 
applicant  requests  a  2-year  extension  to 
pennit  1053  which  wiU  expire  on 
December  31, 1998.  The  applicant  has 
requested  an  extension  through 
December  31.  2000. 

Those  individuals  requesting  a 
hearing  should  set  out  the  specific 
reasons  why  a  hearing  on  this  particular 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  August  26. 1998. 
Kevin  Cellins, 

Chief,  Endangered  Species  Division,  National 
Marine  Fisheries  Service. 
[FR  Doc  98-23534  Filed  8-31-98;  8:45  am] 
■LUNQ  CODE  aS10-«S-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  080698q 

Marine  Mammals;  RIe  No.  758-1459 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Kimberlee  Beckmen.  Institute  of  Arctic 
Biology,  University  of  Alaska  Fairbanks. 
P.O.  Box  757000.  Faiihanks.  AK  99775- 
7000.  has  been  issued  a  pennit  to  take 
Northern  fur  seals  [Callorhinus  ursinus) 
for  purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Highway.  Room  13705, 
Silver  Spring.  MD  20910  (301/713- 
2289);  and 

Regional  Administrator.  Alaska 
Region,  NMFS.  P.O.  Box  21668,  Juneau, 
AK  99802-1668  (907/586-7221). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Sara  Shapiro.  301/713- 
2289. 

SUPPLBNENTARY  INFORMATION:  On  June 
30. 1998.  notice  was  published  in  the 
Federal  Register  (63  FR  35569)  that  a 
request  for  a  scientific  research  permit 
to  take  Northern  fur  seals  [Callorhinus 
ursinus)  had  been  submitted  by  the 
above-named  individual.  The  requested 
permit  has  been  issued  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Manunals  (50  CFR  part  216).  and 
the  Fur  Seal  Act  of  1966.  as  amended 
(16  U.S.C  1151  etse^.). 

Dated:  August  21, 1998. 
Ann  D.  Terimsh, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc  98-23535  Filed  8-31-98;  8:45  am] 
MJJNO  CODI  3B1»-22-F 


COMMISSION  OF  RNE  ARTS 
Notice  Of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  17 
September  1998  at  10:00  AM  in  the 
Commission's  offices  at  the  National 


Building  Museum  (Pension  Building), 
Suite  312,  Judiciary  Square,  441  F 
Stipeet,  N.W.,  Washington.  D.C.  20001. 
The  meeting  will  focus  on  a  variety  of 
projects  affecting  the  appearance  of  the 
city. 

mquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington,  DC.  24  August  1998. 
Cbariae  H.  Atherton. 
Secretary. 

(FR  Doc  98-23409  Filed  8-31-98;  8:45  am] 
MLUNBOOOE  OSt-OI-M 


COMMTTTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AQREBIENTS 

Ad|ustment  of  Import  Limits  for  Certain 
Cotton,  Wool.  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Indoneaia 

August  27. 1998. 

AOBtCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

BTKT1VE  DATE:  September  2. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  infnmation  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPUEMBITARY  INFORMATION: 

Audiority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjiisted,  variously, 
for  shift,  carryover,  cartyforward  and 
recreditin^  unused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
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Schedule  of  the  United  States  (see 
Federal  Register  notice  62  PR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  67625.  published  on 
December  29, 1997. 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the  - 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 
Agreements 

August  27. 1998. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  19, 1997,  by  the 
Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  impwrts  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  flber  textiles  and  textile  products, 
produced  or  manufactiued  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1998  and  extends 
through  December  31. 1998. 

Effective  on  September  2. 1998,  you  are 
directed  to  adjust  the  limits  for  the  categories 
listed  below,  as  provided  for  under  the 
Uruguay  Round  Agreement  on  Textiles  and 
Qothing: 


Categofy 

Adiusted  twetve-montti 
Hmit' 

Levels  in  Group  1 

200 -.... 

949.330  kilograms. 

219 -.... 

9,848,644  square  me- 

ters.- 

225 

4,033,717  square  me- 

' 

ters. 

30(V301  

4,052,762  kilograms. 

313-02  .^ 

12,185,416  square 

• 

meters. 

314-Oa 

66,517,908  square 

meters. 

315-0* 

29.950,657  square 

meters. 

317-CV617/326-05 

27,459,333  square 

meters  of  which  not 

more  ttian  3.834,249 

square  meters  shall 

be  in  Category  326- 
0. 
649.467  dozen. 

336«36 _.... 

341  

1.026.129  dozen. 

342«42 

389.493  dozen. 

369-C«59-C«  

1.400.045  kitograms. 

359-S/659-S' 

1.028.505  kitograms. 

360 

1 ,434.656  numbers. 

369-S"  

906,740  kilograms. 

433 

12.070  dozen. 

443 

94.663  numbers. 

604-A"  

660,360  kik>grams. 

61 1-0 '°  

4.673.240  square  me- 

ters. 

613/614/615 

26,019,560  square 

meters. 

618-0^^  

3,447,922  square  me- 

ters. 

619/620 

8,604,542  square  me- 

ters. 

625/626/627/628/ 

30,770,389  square » 

629-0^2. 

meters. 

Category 

Adjusted  twelve-nwnth 
limits 

638«39 

1.541.664  dozen. 

641  „ 

2.124.830  dozen. 

643 „ 

272.785  numbers. 

644 

402.130  numbers. 

645^46 

817.768  dozen. 

647/648 

3.576.438  dozen. 

847 

244.054  dozen. 

Group  II 

201.218,220,222- 

95.217.722  square 

224.  226.  227. 

meters  equivalent. 

237.  239pt.  '3. 

332.  333.  352. 

359-0'*.  362. 

363.  369-0'5. 

400.  410.  414, 

431.  434.  435. 

436.  438.  440. 

442.444. 

459pt.  I*.  464. 

469pt'^603. 

604-O'«,  606, 

607.621.622. 

624,  633.  649. 

652.  659-0'<». 

666.  669-O20. 

670-O2\831. 

833-836.838, 

840.  842-846. 

850-852.  858  and 

859pt.22.  asa 

group. 

- 

In  Group  II  subgroup 

435 

49.622  dozen. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1997. 

2  Category  313-0:  all  HIS  numbers  except 
5208.52.3035.  5208.52.4035  and 
5209.51.6032. 

3  Category  314-0:  all  HTS  numt>ers  except 
5209.51.6015. 

<  Category  315-0:  all  HTS  numbers  except 
5208.52.4055. 

^Category  617;  Category  317-0:  all  HTS 
numbers  except  5208.59.2085;  Category  326- 
O:  all  HTS  numbers  except  5208.592015, 
5209.59.0015  and  5211.59.0015. 

*  Category    359-C:    ojriy    HTS    numbers 
6103.42^025,    6103.49.80^,    6104.62.1020, 
6114.20.0048,    611420.0052, 
6203.422090,    6204.622010. 
6211.32.0025  and 
Category   659-C:   only    HTS 
6103.432020. 

6103.49.8038, 
6104.63.1030,    6104.69.1000, 
6114.30.3044. 
6203.432090, 
6204.63.1510. 
6211.33.0010. 


6114.30.3054, 
6203.49.1010, 
6204.69.1010, 
6211.33.0017 


6104.69.8010, 

6203.422010, 

6211.32.0010. 

6211.42.0010; 

numbers        610323.0055. 

6103.432025,    6103.492000. 

6104.63.1020. 

6104.69.8014. 

6203.432010. 

6203.49.1090. 

6210.10.9010. 

and  6211.43.0010. 

^Category  359-S:  only  HTS  numbers 
6112.39.0010,  6112.49.0010,  6211.11.8010, 
6211.11.8020,  6211.12.8010  and 

6211.12.8020;  Category  659-S:  only  HTS 
numbers  6112.31.0010,  6112.31.0020. 
6112.41.0010,  6112.41.0020.  6112.41.0030, 
6112.41.0040,  6211.11.1010,  6211.11.1020, 
621 1.12.1010  and  621 1.12.1020. 

8  Category  369-S:  only  HTS  number 
6307.10.2005. 

•Category  604-A:  .  only  HTS  number 
5509.32.0000. 

10  Category  611-0:  all  HTS  numbers  except 
5516.14.0005,  5516.14.0025  and 

5516.14.0085. 


11  Category  618-0:  all  HTS  numbers  except 
5408.24.9010  and  540824.9040. 

12  Categories  625/626/627/628;  Category 
629-0:  an  HTS  numbers  except  5408.34.9085 
and  551624.0085. 

13  Category  239pt.:  only  HTS  number 
6209.20.5040  (diapers). 

1*  Category  359-0:  all  HTS  numbers  except 
6103.422025,  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  611420.0052, 
6203.422010,  6203.422090.  6204.622010, 
6211.32.0010,  6211.32.0025  and 

6211.42.0010  (Category  359-C); 

6112.39.0010.  6112.49.0010.  6211.11.8010. 
6211.11.8020.  6211.12.8010  and 

6211.12.8020  (Category  359-S)  and 
6406.99.1550  (Category  359pt). 

13  Category  369-0:  all  HTS  numbers  except 


6307.102005 
5601.10.1000. 
5701.902020, 
5702.49.1020, 
5702.99.1010, 


369-S}; 
5701.90.1020, 
5702.392010, 
5702.59.1000, 
5705.00.2020 


(Category 
560121.0»0. 
5702.10.9020, 
5702.49.1080, 
5702.99.1090, 
and  6406.10.7700  (Category  369pt). 

1  "Category  459pt.:  all  HTS  numt>ers  except 
640520.6030,  6405.20.6060,  640520.6090, 
6406.99.1505  and  6406.99.1560. 

17  Category  469pt.:  all  HTS  numt>ers  except 
5601.29.0^,  5603.94.1010  and 

6406.10.9020. 

1' Category  604-O:  all  HTS  numbers  except 
5509.32.0000  (Category  604-A). 

1' Category  659-0:  all  HTS  numbers  except 
610323.0(»5,  6103.432020,  6103.432025, 
6103.49.8038, 
6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69.1010, 

6211.33.0017 
(Category 


6104.63.1020, 
6104.69.8014. 
6203.432010. 
6203.49.1090. 
6210.10.9010. 
and 
65&-C); 


6112.31.0020.  6112.41.0010. 
6112.41.0030.  6112.41.0040. 
6211.11.1020.    6211.12.1010 

S Category      659-S); 
i.99.1540    (Category 


6103.492000. 

6104.63.1030, 

6114.30.3044, 

6203.432090, 

6204.63.1510, 

6211.33.0010, 

6211.43.0010 

6112.31.0010. 

6112.41.0020, 

6211.11.1010, 

and   6211.12.1020 

6406.99.1510  and  64C 

659pt). 

20  Category  669-0:  all  HTS  numbers  except 
6305.32.0010,  6305.32.0020,  6305.33.0010. 
6305.33.0020  and  6305.39.0000  (Category 
669-P);  5601.102000.  560122.0090. 
5607.49.3000.  5607.50.4000  and 
6406. 1 0.9040  (Category  669pt). 

21  Category  670-O:  Al  HTS  numbers  except 
4202.12.8(»&.  4202.12.8070,  4202.92.3020, 
4202.92.3031,  4202.92.9026  and 
6307.90.9907  (Category  670-L). 

22  Category  859pt:  only  HTS  numbers 
6115.19.8040,  6117.10.6020,  6212.10.5030, 
6212.10.9040,  6212.20.0030,  6212.30.0030, 
6212.90.0090,  6214.102000  and 
6214.90.0090. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

J.  Hayden  Boyd, 

Acting  Chainnan,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  DOC.98-23S11  Filed  8-31-98;  8:45  am] 
BnjJNQ  CODE  KtO-OR-F 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACnON:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Number:  Gulf  War 
Illnesses  Related  Information 
Collections — Generic  Clearance;  OMB 
Number  0704-[To  be  Detennined). 

Type  of  Request:  New  Collection. 

Number  of  respondents:  3,507^ 

Responses  Per  Respondent:  1. 

Annual  Responses:  3,507. 

Average  Burden  Per  Response:  45 
minutes. 

Annual  Burden  Hours:  2,630. 

Needs  And  Uses:  The  information 
collections  addressed  by  this  notice  are 
necessary  to  facilitate  the  investigations 
of  the  Office  of  the  Special  Assistant  for 
Gulf  War  Illnesses  into  Ae  experiences 
of  Gulf  War  veterans  during  the  war  that 
may  be  related  to  the  illnesses 
experienced  by  some  Gulf  War  veterans. 
The  information  collected  v^ll  be  used 
to  determine  which  Gulf  War  veterans 
may  have  further  information  about 
potential  exposure  incidents,  to  ^ 
discover  if  there  are  any  other  observed 
incidents  of  exposure,  to  contribute  to  a 
better  understanding  of  the  events 
during  and  after  the  Gulf  War,  and  to 
encourage  veterans  to  enroll  in  a 
Department  of  Defense  or  Veterans 
Affairs  medical  program. 

Information  collections  covered  in  the 
proposed  collection  Chemical/Biological 
Incident  Survey.  Respondents  are  Gulf 
War  veterans  whose  imits  were  in  the 
vicinity  of  a  positive  chemical/ 
biological  detection,  alarm,  or  other 
reported  incident.  The  purpose  of  this 
survey  is  to  develop  investigational 
leads  to  assist  investigators  in  their 
search  for  confirmation  of  the  presence 
or  use  of  chemical  or  biological  agents 
during  the  Gulf  War. 

Possible  Weapons  Sites.  Respondents 
are  Gulf  War  veterans  who  served  in 
tmits  that  reported  possible  storage  sites 
for  chemical  or  biological  weapons 
agents.  The  purpose  of  this  survey  is  to 
develop  possible  investigational  leads 
that  may  assist  investigators  in  their 
search  for  confirmation  of  the  presence 
or  use  of  chemical  or  biological  agents 
diuing  the  Gulf  War. 

Depleted  Uranium.  Respondents  are 
Gulf  War  veterans  who  served  in  units 
that  may  have  placed  them  in  contact 


with  equipment  potentially 
contaminated  with  depleted  uranitmi 
(DU).  Veterans  will  include  personnel 
who  were  in  or  on  U.S.  combat  vehicles 
at  the  time  they  were  struck  by  DU 
munitions  fired  firom  U.S.  tanks  and 
persoimel  who  were  in  contact  with 
equipment  either  as  a  member  of  unit 
involved  in  retrograde  operations,  or  as 
a  member  of  a  battle  damage  assessment 
team. 

Pesticide  Exposure  Survey. 
Respondents  are  Gulf  War  veterans. 
Outreach  letters  will  be  mailed  to  Gulf 
War  veterans  based  on  their  unit 
assignment  during  the  Gulf  War  and 
their  period  of  deployment.  Calls  will  be 
made  to  respondents  to  ask  information 
on  experiences  with  pesticides  during 
the  Gulf  War  deployment. 

Pesticides  Use/Application.  Gidf  War 
veterans  who  served  as  physicians, 
environmental  science  officers, 
entomologists,  preventive  medicine 
specialists,  field  sanitation  team 
members,  and  veterans  who  served  in 
logistics  and  supply  positions  will  be 
contacted  to  determine  which  pesticides 
were  used  (including  those  purchased 
locally)  and  how  they  were  employed  in 
the  Gulf  during  Operations  Desert 
Shield  and  Desert  Storm. 

Water  Contamination.  Respondents 
will  be  preventive  medicine  specialists, 
field  sanitation  specialists,  and 
transportation  personnel  involved  with 
the  maintenance  of  water  transport 
vehicles  who  served  in  the  Gulf  War. 

Food  Contamination.  Respondents 
will  be  preventive  medicine  specialists, 
field  sanitation  specialists,  and  food 
service  personnel  to  determine  what 
steps  were  taken  to  ensiue  the  safety  of 
the  food  provided  to  Gulf  War  troops. 

Oil  Well  Fires.  Respondents  will  be 
Gulf  War  veterans  who  reported  contact 
with  oil  well  fires  in  calls  to  the  DoD 
Incident  Reporting  Line.  Veterans  will 
be  contacted  to  get  first  band  accoimts 
of  their  experience  with  oil  well  fire 
smoke,  precautions  they  took,  and  the 
diu-ation  of  their  exposure  imder  the  oil 
well  fire  plume. 

Retrograde  Equipment.  Respondents 
will  be  Gulf  War  veterans  involved  in 
vehicle  cleaning  operations  prior  to 
vehicles  being  shipped  fi'om  the  Gulf 
^id  personnel  who  accompanied 
vehicles  diuing  their  retrograde   . 
shipment. 

Armed  Services  Medical  Department 
Personnel.  Respondents  will  be  medical 
personnel  -who  served  in  the  Gulf  War. 
These  persoimel  will  be  contacted  to 
complete  a  survey  of  their  experiences 
with  medical  surveillance,  vaccine 
administration,  and  medical 
recordkeeping  during  the  Gulf  War 
deployment. 


Combat  Stress  Control.  Respondents 
will  be  military  chaplains  who  served  in 
the  Gulf  War.  These  chaplains  will  l)e 
stirveyed  to  imderstand  their 
experiences  as  participants  in  coml)at 
stress  control. 

Enemy  Prisoners  of  War.  Respondents 
will  be  Gulf  War  veterans  who  served  in 
military  police  or  medical  units  that 
were  involved  in  the  processing  and 
treatment  of  enemy  prisoners  of  war 
diuing  the  Gulf  War  deployment. 

Petroleums,  Oils,  and  Lubricants. 
Respondents  will  be  Gulf  War  veterans 
who  served  in  units  during  the  Gulf  War 
deployment  that  were  involved  in  the 
acquisition,  distribution,  and  use  of 
petitileums,  oils,  and  lubricants. 

Personnel  Deployed  on  Designated 
Deployments.  Respondents  will  be 
former  members  of  the  Armed  Services  - 
(including  active  and  reserve 
component)  who  served  during 
designated  deployments.  Persoimel  will 
be  surveyed  about  their  perceptions  and 
experiences  with  Medical  Force 
Protection,  Medical  Surveillance,  and 
health  support  during  the  designated 
deployment 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Allison  Eydt. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eydt  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR. 
1215  Jefferson  E)avis  Highway,  Suite 
1204.  Arlington.  VA  22202-4302. 

Dated:  August  26. 1998. 
Patricia  L.  Topinngs, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc  98-23391  Filed  8-31-98;  8:45am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttM  Secretary 

Submission  for  OMB  Review; 
Commant.Raquost 

ACTKM:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
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Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  0MB 
Number:  Application  for  Annuity — 
Ceitain  Military  Surviving  Spouses;  DD 
Form  2769;  OMB  Number  0704-0402. 

Type  of  Request:  Extension. 

Number  of  Respondents:  400. 

Responses  Per  Respondent:  1. 

Annual  Responses:  400. 

Average  Burden  Per  Response:  1  hour. 

Annual  Burden  Hours:  400. 

Needs  and  Uses:  I'he  respondents  of 
this  information  collection  are  surviving 
spouses  of  each  member  of  the 
uniformed  services  who,  (1)  died  before 
March  21, 1974,  and  was  entitled  to 
retired  or  retainer  pay  on  the  date  of 
death  or,  (2)  was  a  member  of  a  reserve 
component  of  the  Armed  Forces  during 
the  period  beginning  on  September  21, 
1972,  and  ending  on  October  1, 1978, 
and  at  the  time  of  the  member's  death 
would  have  been  entitled  to  retired  pay. 
The  Defense  Authorization  Act  of  Fiscal 
Year  1998,  Public  Law  105-85,  section 
644,  requires  the  Secretary  of  E)efense  to 
pay  an  annuity  to  qualified  surviving 
spouses.  The  DD  Form  2769, 
Application  for  Annuity — Certain 
Military  Surviving  Spouses,  used  in  this 
information  collection,  provides  a 
vehicle  for  the  surviving  spouse  to 
apply  for  the  benefit.  The  Department 
will  use  this  information  to  determine  if 
the  appUcant  is  eligible  for  the  annuity 
benefit  and  make  payment  to  the 
surviving  spouse. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  August  26. 1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Depaitment  of  Defense. 
(PR  Doc.  98-23392  Filed  8-31-98:  8:45  am] 
BIUJNQ  CODE  SOOO-04-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Board  of  Visitors  Meeting 

AGENCY:  Department  of  Defense 

Acquisition  University. 

ACTION:  Board  of  Visitors  Meeting. 

summary:  The  next  meeting  of  the 
E)efense  Acquisition  University  (DAU) 
Board  of  Visitors  (BoV)  will  be  held  at 
the  Packard  Conference  Center,  Building 
184,  Ft.  Bel  voir,  Virginia  on  Wednesday 
September  16, 1998  from  0900  until 
1600;  The  piupose  of  this  meeting  is  to 
report  back  to  the  BoV  on  continuing 
items  of  interest  and  to  discuss  an 
external  research  program.  The  agenda 
will  also  include  further  discussion  and 
an  update  on  efforts  directed  toward 
consolidation  of  the  DAU  structure  into 
a  unified  educational  institute. 

The  meeting  is  open  to  the  public; 
however,  because  of  space  limitations, 
allocations  of  seating  will  be  made  on  a 
first-come,  first  served  basis.  Persons 
desiring  to  attend  the- meeting  should 
call  Mr.  John  Michel  at  703-845-6756. 

Dated:  August  26. 1998. 
L.M.  Bynum, 

Alternate,  OSD  Federal  Liaison  Officer. 
Department  of  Defense. 
(FR  Doc.  98-23390  Filed  &-31-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Public  Hearing  for  the  Draft 
Environmentai  Impact  Statement 
(DEIS)  for  Developing  Home  Port 
Facilities  for  Three  NIMITZ-Class 
Aircraft  Carriers  in  Support  of  the 
United  States  Pacific  Fleet 

agency:  Department  of  the  Navy,  DOD. 

ACTION:  Announcement  of  public 
hearing. 

summary:  The  Department  of  the  Navy 
has  prepared  and  filed  with  the  U.S. 
Environmental  Protection  Agency  a 
Draft  Environmental  Impact  Statement 
(DEIS)  for  Developing  Home  Port 
Facilities  for  Three  Nimitz-Class 
Aircraft  Carriers  in  Support  of  the 
United  States  Pacific  Fleet.  Public 
hearings  will  be  held  for  the  purpose  to 
receive  oral  and  written  comments  on 
the  DEIS.  Federal,  state  and  local 
agencies,  and  interested  individuals  are 
invited  to  be  present  or  represented  at 
the  hearings. 

DATES:  See  Supplementary  Information 
section  for  hearing  dates. 


ADDRESSES:  See  Supplementary 
Information  section  for  hearing 
addresses. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Coon,  telephone  (888)  428-6440. 
SUPPLEMB4TARY  INFORMATION:  Pursuant 
to  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508),  the  Departmenf 
of  the  Navy  has  prepared  and  filed  with 
the  U.S.  Environmental  Protection 
Agency  a  Draft  Environmental  Impact 
Statement  (DEIS)  for  Developing  Home 
Port  Facilities  for  Three  Nimitz-Class 
Aircraft  Carriers  in  Support  of  the 
United  States  Pacific  Fleet. 

A  Notice  of  Intent  (NOI)  for  this  EIS 
was  published  in  the  Federal  Register 
on  December  3, 1^96.  Public  Scoping 
meetings  were  held  in  Bremerton,  WA, 
on  February  3, 1997;  in  Everett,  WA,  oa 
February  4, 1997;  in  Pearl  Qty,  HI,  on 
February  6, 1997;  and  in  Coronado.  CA, 
on  February  10, 1997. 

The  U.S.  Navy  has  analyzed  the 
environmental  effects  resulting  from 
construction  and  operation  of  facilities 
and  infrastructure  needed  to  support  the 
home-porting  of  three  aircraft  carriers. 
Four  possible  alternative  locations  are 
being  considered:  Naval  Air  Station 
North  Island  (NASNI)  Coronado  near 
San  Diego,  CA;  Puget  Sound  Naval 
Shipyard  (PSNS)  Bremerton,  WA;  Naval 
Station  (NAVSTA)  Everett,  WA;  and 
Pearl  Harbor  Naval  Shipyard  (PHNS) 
Pearl  Harbor,  HI. 

The  Navy  proposes  to  construct  and 
operate  facilities  and  infrastructure 
needed  to  support  the  home-porting  of 
three  Nimitz-Class  aircraft  carriers  in 
the  U.S.  Pacific  Fleet.  Two  Nimitz-Class 
aircraft  carriers  will  join  the  U.S.  Pacific 
Fleet,  replacing  two  conventionally 
powered  aircraft  carriers  (CVs)  currently 
home-ported  at  NASNI  in  the  Naval  Port 
San  Diego,  CA.  The  current  location  of 
a  third  Nimitz-Class  aircraft  carrier  at 
NAVSTA  Everett  is  being  reevaluated  in 
order  to  increase  efficiency  of  support 
infiBstructure,  maintenance,  and  repair 
capabilities,  and  to  enhance  crew 
quality  of  life. 

From  the  four  alternative  sites 
locations  (NASNI,  PSNS,  NAVSTA 
Everett  and  PHNS),  six  different 
alternative  home-porting  configurations, 
including  the  no-action  alternative  were 
developed  and  analyzed.  The  Navy 
currently  prefers  Alternative  Two, 
which  would  home  port  two  additional 
Nimitz-Class  aircraft  carriers  at  NASNI 
(for  a  total  of  three  Nimitz-Class  aircraft 
carriers),  home  port  a  total  of  two 
Nimitz-Class  aircraft  carriers  in  the 
Pacific  Northwest  (one  at  PSNS  and  one 
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at  NAVSTA  Everett),  and  would  not 
have  any  aircraft  carrier  at  PHNS. 
Alternative  Two  would  result  in 
significant  but  mitigable  impacts  on 
marine  biological  resources  at  NASNI 
and  PSNS.  All  other  environmental 
impacts  associated  with  Alternative 
Two  would  be  less  than  significant. 

Environmental  resource  areas 
addressed  in  the  DEIS  include  geology, 
topography,  and  soils;  dredging, 
hydrology,  and  water  quality;  pollution 
prevention;  socioeconomic, 
environmental  justice,  schools,  and 
housing;  transportation/  circulation/ 
parking;  public  facilities  and  recreation; 
safety  and  environmental  health; 
aesthetics;  and  utilities.  Issue  analysis 
includes  an  evaluation  of  the  direct, 
indirect,  short-term,  and  cimiulative 
impacts;  and  irreversible  and 
irretrievable  commitment  of  resources 
associated  with  the  proposed  actions. 

No  decision  on  the  proposed  action 
will  be  made  until  the  National 
Environmental  Policy  Act  process  has 
been  completed  and  the  Secretary  of  the 
Navy,  or  a  designated  representative, 
releases  the  Record  of  Decision. 

The  DEIS  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  elected  officials,  and  special 
interest  groups  and  public  libraries.  The 
DEIS  is  also  available  for  public  review 
at  the  following  libraries: 
— Coronado  Public  Library,  640  Orange 

Avenue,  Coronado,  CA. 
— San  Diego  Library  (Science  &  Industry 

Section),  820  E  Street,  San  Diego,  CA. 
— ^Hawaii  State  Library.  478  Sou&  King 

Street,  Honolulu,  HI. 
— ^Aiea  Public  Library,  99-143  Moanalua 

Road,  Aiea,  HI. 
—Pearl  City  Public  Library,  1138 

Waimano  Home  Road,  Pearl  City.  HI. 
— ^Ewa  Beach  Public  and  School  Library. 

91-950  North  Road.  Ewa  Beadi.  HI. 
—Everett  Library.  2702  Hoyt.  Everett. 

WA. 
—Kitsap  Regional  Library.  1301  Sylvan 

Way,  Bremerton,  WA. 
— Sno-Isl  Library  System.  7312  35th 

Avenue.  Marysville.  WA. 

The  Navy  will  conduct  five  public 
hearings  to  receive  oral  and  written 
comments  concerning  the  DEIS.  A  brief 
presentation  will  precede  a  request  for 
public  information  and  comments.  Navy 
representatives  will  be  available  at  each 
hearing  to  receive  information  and 
comments  from  agencies  and  the  public 
regarding  issues  of  concern.  Federal, 
state,  and  local  agencies,  and  interested 
parties  are  invited  and  urged  to  be 
present  or  represented  at  the  hearings. 
Those  who  intend  to  speak  will  be 
asked  to  submit  a  speaker  card 
(available  at  the  door).  Oral  comments 


will  be  heard  and  transcribed  by  a 
stenographer.  To  assure  accuracy  of  the 
record,  all  statements  should  be 
submitted  in  writing.  All  statements, 
both  oral  and  vmtten,  will  become  part 
of  the  public  record  in  the  study.  Equal 
weight  will  be  given  to  both  oral  and 
written  comments.  In  the  interest  of 
available  time,  each  speaker  will  be 
asked  to  limit  oral  comments  to  three 
minutes.  Longer  comments  should  be 
summarized  at  the  public  hearings  and 
submitted  in  writing  either  at  the 
hearing  or  mailed  to  Mr.  John  Coon 
(Code  05AL.JC),  Southwest  Division, 
Naval  Facilities  Engineering  Command, 
1220  Pacific  Highway,  San  Diego,  CA 
92132,  telephone  888)  428-6440,  fax 
(619)  532-4998,  or  e-mail  address  at 
CVN  HOME  PORTING® 
efdswest.navfac.navy.mil.  Written 
comments  are  requested  not  later  than 
Monday,  October  12, 1998. 
DATES  AND  ADDRESSES: 

1.  September  21, 1998,  7:00  p.m.. 
Public  Utility  District  County  Building, 
Training  Auditoriimi,  2320  California 
Street,  Everett.  WA. 

2.  September  22, 1998,  7:00  p.m..  Star 
of  the  Sea  Church.  Cameran  Hall.  500 
Veneta  Avenue.  Bremerton,  WA. 

3.  September  24, 1998,  7:00  p.m.. 
Leeward  Commuinity  College  Theater. 
96-045  Ala  Ike  Street.  Pearl  Qty.  HI. 

4.  September  29. 1998.  7:00  p.m.. 
Coronado  High  School  Auditorium,  650 
D  Avenue.  Coronado,  CA. 

5.  September  30, 1998,  7:00  p.m.,  San 
Diego  County  Administration  Center, 
1600  Pacific  Highway,  San  Diego,  CA. 

Dated:  August  27, 1998. 
Ralph  W.  Corey, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.Navy.  Federal  Register 
Liaison  Officer. 
(FRDoc.  98-2353&  Filed  8-31-98;  8:4S  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

MENCf:  Department  of  Education. 
SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  conunents 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  2, 1998. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 


Dep>artment  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pattick  J.  Sherrill  (202)  708-B196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLBHENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection:  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 
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Dated:  August  26, 1998. 

Hani  FifTS, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  o//?evieiv;  Revision. 

Title:  Federal  Direct  PLUS  Loan 
Promissory  Note. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  176,640 
Burden  Hours:  88,320 

Abstract:  This  form  is  the  means  by 
which  a  Federal  PLUS  Loan  borrower 
promises  to  repay  his  or  her  loan. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Addendum  to  Federal  Direct 
PLUS  Loan  Promissory  Note  Endorser. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  44,160 
Burden  Hours:  22,080 

Abstract:  This  form  is  the  means  by 
which  an  endorser  for  a  Federal  Direct 
PLUS  Loan  borrower  with  an  adverse 
credit  history  applies  for  and  promises 
to  repay  the  Federal  Direct  PLUS  Loan 
if  the  borrower  does  not  repay  it. 

[FR  Doc.  98-2341S  Filed  S-31-98: 8:45  am] 
■UMO  OOOE  4oeo-oi-p 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AQBICY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
1. 1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  end  Regulatory  AiYairs, 
Attention:  Daimy  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 


proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624.  Regional  Office  Building  3, 
Washington.  D.C.  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing 
or  reinstatement:  (2)  Title;  (3)  Siunmary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
bequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  August  26, 1998. 
Hazel  Fiers, 

Acting  Deputy  Chief  Information  Officer, 
Office  ofUie  Chief  Information  Officer. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Evaluation  of  Effective  Adult 
Basic  Education  Programs  and  Practices. 

Frequency:  three  (3)  times  per  year 
(May,  September,  and  Decemoer). 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 
Responses:  78 
Biuden  Hours:  611 


Abstract:  The  U.S.  Department  of 
Education  has  been  working  with  State 
Directors  of  adult  education  and  local   . 
providers  to  docimient  the  learning 
gains  of  adult  education  participants. 
Because  little  is  known' about  the 
effectiveness  of  adult  basic  education 
(ABE)  programs  for  first-level  learners, 
this  is  an  exploratory  study.  Hence,  we 
are  developing  measures  to  describe  the 
operational  and  instructional 
characteristics  of  ABE  programs  and  are 
testing  methods  of  measuring  outcomes. 
The  programs  participating  in  the  study 
were  selected  based  on  information 
collected  in  previous  case  studies  that 
had  evidence  of  good  instruction,  where 
teachers  had  been  trained  in  a  specific 
model  for  delivering  adult  education 
instruction,  and  where  there  was 
evidence  of  efiisctive  program 
operations.  Respondents  are  program 
participants  who  voluntarily  enroll  in 
federally  funded  adult  basic  education 
classes. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  An  Evaluation  of  the 
Comprehensive  Regional  Assistance 
Centers. 

Frequency:  One  time. 

Affected  Public:  State,  local  or  Tribal 
Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2.620 
Burden  Hoius:  1.140 

Mstiact:  This  evaltiation  will 
describe  the  work  of  the  Comprehensive 
Centers,  identify  particularly  promising 
strategies  and  assess  the  availability, 
quality,  and  effectiveness  of  the  Centers' 
services.  Recipients  and  non-recipients 
of  Center  services  will  be  surveyed,  and 
Center  stafi',  staff  of  partner 
organizations,  and  ED  staff  will  be 
interviewed. 

(FR  Doc.  98-23419  Filed  8-31-98;  8:45  am) 
BHXING  COOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  EA-191] 

Appiication  to  Export  Electric  Energy; 
Sempra  Energy  Trading  Corp. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Application. 

SUMMARY:  Sempra  Energy  Trading  Corp. 
(SET)  has  applied  for  authority  to 
transmit  electric  energy  bom  (he  United 
States  to  Canada  pursuant  to  section 
202(e)  of  the  Federal  Power  Act. 
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DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  October  1. 1998. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
.  1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
"5287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  coimtry  are  regulated  and 
require  authorization  umder  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  August  7,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  received  an  application  from  SET 
to  transmit  electric  energy  fi-om  the 
United  States  to  Canada.  SET,  a  power 
marketing  company,  does  not  own  or 
control  any  facilities  for  the  generation 
or  transmission  of  electricity,  nor  does 
it  have  a  fi^nchised  service  area.  SET 
proposes  to  transmit  to  Canada  electric 
energy  purchased  from  electric  utilities 
and  crther  suppliers  within  the  U.S. 

SET  proposes  to  arrange  for  the 
delivery  of  electric  energy  to  Canada 
ever  transmission  facilities  owned  by 
Basin  Electric  Power  Cooperative, 
Bonneville  Power  Administration, 
Qtizens  Utilities,  Detroit  Edison 
Company,  Eastern  Maine  Electric 
Cooperative,  Joint  Owners  of  the 
Highgate  Project.  Maine  Electric  Power 
Company.  Maine  Public  Service 
Company,  Minnesota  Power,  Inc., 
Minnkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation.  Northern  States 
Power  and  Vermont  Electric 
Transmission  Company. 

The  construction  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  SET,  as  more  fully 
described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protest  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 


should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  SET  application  to 
export  electric  energy  to  Canada  should 
be  clearly  marked  with  Docket  EA-191. 
Additional  copies  are  to  be  filed  directly 
with  Michael  A.  Goldstein,  Esq.,  Vice 
President  and  General  Counsel,  Sempra 
Energy  Trading  Corp.,  One  Greenwich 
Plaza,  Greenwich,  CT  06830. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  wrill  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
wvvrw.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory"  and  then  "Electricity" 
fit)m  the  options  menus. 

Issued  in  Washington,  D.Q,  on^August  25, 
1998. 
Anthony  J.  Como, 

Manager,  Electric  Power  Regulation.  Office 
of  Coal  S-  Power  Im/Ex.  Office  of  Coal  &■ 
Power  Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  98-23483  Filed  8-31-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah  Gaseous 
Diffusion  Plant 

DATES:  Thursday,  September  17, 1998: 
5:30  p.m.-10:00  p.m. 
ADDRESSES:  Paducah  Information  Age 
Park  Resource  Center,  2000  McCracken 
Boulevard,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Sheppard,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Paducah  Site  Office,  Post  Office 
Box  1410,  MS-103,  Paducah,  Kentucky 
42001,  (502)  441-6804. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 


its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:   • 

5:30  p.m.  Call  to  Order 

5:45  p.m.  Approve  Meeting  Minutes 

6:00  p.m.  Public  Comment/Questions 

6:30  p.m.  Presentations 

7:30  p.m.  Break 

7:45  p.m.  Presentations 

9:00  p.m.  PubUc  Comment 

9:30  p.m.  Administrative  Issues 

10:00  pjn.  Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation. 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  John  D.  Sheppard 
at  the  address  or  telephone  number 
Usted  above.  Requests  must.be  received 
5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments  as  the  first  item 
on  the  meeting  agenda. 

-  Minutes. 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Buildii^,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and 4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information 
and  Reading  Room  at  175  Freedom 
Boulevard.  Highway  60,  Kevil, 
Kentucky  between  8:00  a.m.  and  5:00 
p.m.  on  Monday  through  Friday,  or  by 
writing  to  John  D.  Sheppard, 
Department  of  Energy  Paducah  Site 
Office,  Post  Office  Box  1410,  MS-103. 
Paducah,  Kentucky  42001,  or  by  calling 
him  at  (502)  441-6804. 

Issued  at  Washington,  DC  on  August  25. 
1998. 
Rtfdiel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  98-23479  Filed  8-31-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Slte- 
Speclflc  Advisory  Board,  Savannah 
River  Site 

AGENCY:  Department  of  Energy. 
action:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Savannah  River  Site. 

DATES  AND  TIMES: 
Monday.  September  28. 1998: 
9:30  a.m.  (National  Academy  of 

Sciences  Presentation) 
6:30  p.m.-7:00  p.m.  (Public  Comment 

Session) 
7:00  p.m.-9:00  p.m.  (Individual 
Subcommittee  Meetings) 
Tuesday,  September  29, 1998:  8:30 
a.m.-4:00  p.m. 

ADDRESSES: 

All  meetings  will  be  held  at:  Sheraton 
Augusta  Hotel,  2651  Perimeter 
Parkway,  Augusta,  Georgia 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerri  Flemming,  Public  Accoimtability 
Specialist,  Environmental  Restoration 
and  Solid  Waste  Division,  Department 
of  Energy  Savannah  River  Operations 
Office.  P.O.  Box  A,  Aiken,  S.C.  29802 
(803) 725-5374. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 

Tentative  Agenda 

Monday,  September  28, 1998 

9:30  a.m.  National  Academy  of  Sciences 

presentation 
6:30  p.m.  Public  comment  session  (5- 

minute  rule) 
7:00  p.m.  Issues-based  subcommittee 

meetings 
9:00  p.m.  Adjourn 

Tuesday,  September  29,  1998 

8:30  a.m. 
Approval  of  minutes,  agency  updates 

(-15  minutes) 
Public  comment  session  (5-minute 

rule)  (-10  minutes) 
Risk  management  &  future  use 

subcommittee  report  (-1  hour) 

— Environmental  report  for  1997 

— FY2000  budget  review 
Nuclear  materials  management 

subcommittee  (-1  hour) 
Defense  Nuclear  Facilities  Safety 

Board  (-30  minutes) 


12:00  p.m. 

Lunch 

Environmental  remediation  and  waste 
management  subcommittee  report 
(-1  hour  30  minutes) 

Low-Level  Waste  Seminar  report/ 
action  (-30  minutes) 

Administrative  subcommittee  report 
(-30  minutes) 

Bylaws  amendment  proposal 

Budget  subcommittee  report  (-15 
ininutes) 

Facilitator  update  (-15  minutes) 

National  SSAB  Chair  Meeting  report 
(-20  minutes) 

Public  comment  session  (5-minute 
rule)  (-10  minutes) 

4:00  p.m. 

Adjourn 

If  necessary,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meeting  Monday,  September  28, 1998. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gerri  Flemming's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday — ^Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Gerri 
Flemming,  Department  of  Energy 
Savannah  River  Operations  Office,  P.O. 
Box  A,  Aiken,  S.C.  29802,  or  by  calling 
her  at  (803)  725-5374. 

Issued  at  Washington.  DC  on  August  26. 
1998. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
(PR  Doc.  9»-23480  Filed  &-31-98:  8:45  am] 

BILUNQ  CODE  •4«>-01-P 


DEPARTMENT  OF  ENERGY 

National  Electric  and  Magnetic  Fields 
Advisory  Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463, 86  Stat.  770),  notice  is 
hereby  given  of  a  meeting  of  the 
National  Electric  and  Magnetic  Fields 
Advisory  Committee 
DATES:  Thursday,  September  17, 1998: 
1:30  p.m.-5:00  p.m.;  Friday,  September 
18, 1998:  8:00  a.m.-12:15  p.m. 
ADDRESSES:  Inn  Suites  Hotel,  475  North 
Granada,  Tucson  AZ,  85701. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Imre  Gyvik,  EMF  Program  Manager.  EE- 
14, 1000  Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-1482. 
SUPPI.EMCNTARY  INFORMATION: 

Purpose  of  the  Committee 

The  National  Electric  and  Magnetic 
Fields  Advisory  Committee  (N^iFAC) 
advises  the  Department  of  Energy  and 
the  National  Institute  of  Environmental 
Health  Sciences  (NIEHS)  on  the  design 
and  implementation  of  a  five-year, 
national  electric  and  magnetic  fields 
(EMF)  research  and  public  information 
dissemination  (RAPID)  program.  The 
Secretary  of  Energy,  pursuant  to  Section 
2118  of  the  Energy  Policy  Act  of  1992. 
Pub.  L.  102-486,  has  overall 
responsibility  for  establishing  the 
national  program  which  includes  health 
effBcts  research,  development  of 
technologies  to  assess  and  manage 
exposures,  and  dissemination  of 
information. 

Tentative  Agenda 

Thursday,  September  17, 1998 

1:30  p.m  Welcome  and  opening  remarks 
1:40  p.m.  Acceptance  of  minutes 
1:50  p.m.  Report  on  the  EMF  Working 

Group 
2:45  p.m.  Public  input  process  for 

Workii^  Group  report 
3:15  p.m.  Break 
3:30  p.m.  Interagency  Committee 

perspective  on  Working  Group 

report 
4:00  p.m.  Discussion 
5:00  p.m.  Adjourn 

Friday,  September  18, 1998 

8:30  a.m.  DOE  Core  program  activities 
9:00  a.m.  Plans  for  NIEHS  final  report 
10:00  a.m.  Break 
10:15  a.m.  Plans  for  Interagency 

Committee  final  report 
10:45  a.m.  NEMFAC  responsibilities  for 

final  reports 
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11:15  a.m.  Open  time  for  public 

comments 
12:15  p.m.  Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation.  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Dr.  Gyuk  at  the  address 
or  telephone  nimiber  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda.  Depending 
on  the  number  of  requests,  comments 
may  be  limited  to  five  minutes.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcript  and  Minutes.  A  transcript 
and  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Buildii^,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585.  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Copies  of  the  minutes  will  also  be 
available  by  request. 

Issued  at  Washington,  DC,  on  August  26, 
1998. 

Rachel  M.  Samud, 

Deputy  Advisory  Committee  Management 
Officer. 

(PR  Doc.  98-23478  Filed  8-31-98;  8:45  am) 
BNJJNG  coos  MC»-01-P 


DEPARTMENT  OF  ENERGY 
[FE  Docket  No.  PP-19(q 

Application  to  Annend  Presidential 
Permtt  Niagara  Mohawk  Power 
Corporation 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

summary:  Niagara  Mohawk  Power 
Corporation  has  applied  to  amend  an 
existing  Presidential  permit  which 
authorized  construction  of  electric 
transmission  facilities  at  the  United 
States  border  with  Canada  in  the 
vicinity  of  Buffalo,  New  York.  The 
amendment  is  requested  in  order  to 
upgrade  the  existing  facilities. 
DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  October  1, 1998. 
ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 


Power  Import  and  Export  (FE-27), 
Office  of  Fossil  Energy,  U.S.  Department 
of  Energy,  1000  Independence  Avenue. 
SW,  Washington.  DC  20585-0350. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9506  or  Michael  T.  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPlfMENTARY  INFORMATION:  The 
construction,  coimection,  operation,  and 
maintenance  of  facilities  at  the 
international  border  of  the  United  States 
for  the  transmission  of  electric  energy 
between  the  United  States  and  a  foreign 
country  is  prohibited  in  the  absence  of 
a  Presidential  permit  issued  pursuant  to 
Executive  Order  (EO)  10485.  as 
amended  by  EO  12038. 

Niagara  Mohawk  Power  Corporation 
(Niagra  Mohawk),  a  generation  and 
transmission-owning  regulated  public 
utility  in  New  York  State,  owns  several 
international  electric  transmission 
facilities  that  were  authorized  by 
Presidential  permits  issued  by  the 
Federal  Power  Commission  (FPC).* 
Some  of  the  cross-border  facilities 
permitted  to  Niagara  Mohawk  in  FPC 
Docket  IT-6797  (FE  Docket  PP-31) 
include  four,  3-phase,  38-kV,  25  Hz 
transmission  lines  at  Buffalo— Ft.  Erie. 

On  July  21, 1998,  Niagara  Mohawk 
filed  an  application  with  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  for  amendment  of  the 
Presidential  permit  issued  in  FPC 
Docket  No.  IT-6797  in  order  to  upgrade 
one  of  the  four  Buffalo-Ft.  Erie  38-kV,  25 
Hz  lines  (identified  as  Huntley-Linde 
line  No.  46)  to  115-kV,  60  Hz.  When  the 
upgrade  is  completed,  the  resulting  115- 
kV  facilities  will  be  maintained  as  an 
emergency  intercoimection  with 
Canadian  Niagara  Power  Company, 
Limited  (CNP)  and  will  be  used  to 
supply  electric  energy  to  CNP  only 
when  CNP  looses  its  normal  source  of 
power  froia  Ontario  Hydro,  the 
provincial  electric  utility  of  the 
Province  of  Ontario.  Canada. 

In  order  to  accomplish  the  upgrade, 
Niagara  Mohawk  proposes  to  construct 
two  underground  concrete  pipes  (10- 
inch  diameter,  each)  bom  Niagara 
Mohawk's  existing  "structure  13"  near 
Dearborn  Street  and  extending 
approximately  9,250  feet  south  along 
West  Street  to  Terminal  House  B. 
Niagara  Mohawk  will  then  extend  an 
existing  115-kV  line  (which  originates  at 
the  Huntley  substation  and  presently 
terminates  at  "structiu*  13")  through 
one  of  the  underground  concrete  pipes 
and  coimect  this  line  to  the  existing  38- 
kV  border  crossing  at  Terminal  House  B. 


■  Authority  to  issue  Presidential  permits  was 
transferred  from  the  Federal  Power  Commission  to 
the  Department  of  Energy  on  October  1, 1977. 


The  physical  change  to  the  portion  of 
the  existing  38-kV  line  which  crosses 
the  border  will  be  only  reinsulation. 

Since  the  restructuring  of  the  electric 
power  industry  began,  resulting  in  the 
introduction  of  different  types  of 
competitive  entities  into  the 
marketplace.  DOE  has  consistently 
expressed  its  policy  that  cross-border 
trade  in  electric  energy  should  be 
subject  to  the  same  principles  of 
comparable  open  access  and  non- 
discrimination that  apply  to 
transmission  in  interstate  commerce. 
DOE  has  stated  that  policy  in  export 
authorizations  granted  to  entities 
requesting  authority  to  export  over 
international  transmission  facilities. 
Specifically.  DOE  expects  transmitting 
utilities  owning  border  facilities 
constructed  pursuant  to  Presidential 
permits  to  provide  access  across  the 
border  in  accordance  vntii  the 
principles  of  comi}arable  open  access 
and  non-discrimination  contained  in  the 
FPA  and  articulated  in  Federal  Energy 
Regulatory  Commission  Order  No.  888. 
as  amended  (Promoting  Wholesale 
Competition  Through  Open  Access 
Non-Discriminatory  Transmission 
Services  by  Public  Utilities).  In 
furtherance  of  this  policy.  DOE  intends 
to  condition  any  Presidential  permit 
issued  in  this  proceeding  on  compliance 
with  these  open  access  principles.         _ 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  section  385.211  or  385.214  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 

Fifteen  copies  of  such  petitions  and 
protests  should  be  filed  with  the  DOE 
on  or  before  the  date  listed  above. 
Additional  copies  of  such  petitions  to 
intervene  or  protest  also  should  be  filed 
directly  with:  Susan  Hodgson,  Niagara 
Mohawk  Power  Corporation,  300  &ie 
Boulevard  West,  Syracuse,  NY  13202 
and  Scott  KlurfiBld,  Swidler  &  Berlin, 
Chtd.,  3000  K  Street,  NW,  Suite  300. 
Washington,  DC  20007. 

Before  a  Presidential  permit  may  be 
issued  or  amended,  the  DOE  must 
determine  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply  system 
and  also  consider  the  environmental 
impacts  of  the  proposed  action  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969.  DOE  also  must  obtain  the 
concurrence  of  the  Secretary  of  State 
and  the  Secretary  of  Defense  before 
taking  final  action  on  a  Presidential 
permit  application. 
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Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above.  In  addition,  the 
application  may  be  reviewed  or 
downloaded  from  the  Fossil  Energy 
Home  Page  at:  http://www.fe.doe.gov. 
Upon  reaching  the  Fossil  Energy  Home 
page,  select  "Regulatory"  and  then 
"Electricity"  from  the  options  menu. 

Issued  in  Washington,  DC,  on  August  25, 
1998. 
Anthony  J.  Como, 

Manager.  Electric  Power  Regulation,  Office 

of  Coal  6-  Power  Im/Ex,  Office  of  Fossil 

Energy. 

(PR  Doc.  98-23481  Filed  8-31-98;  8:45  am) 

BiLUNQ  CODE  SMO-OI-P 


DEPARTMENT  OF  ENERGY 
[FEDodwtNaPP-lfiZ] 

Application  tor  Presidential  PermH, 
NRQ  Energy,  Inc. 

agency:  OfGce  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

summary:  NRG  Energy,  Inc.  (NRG)  has 
applied  for  a  Presidential  permit  to 
construct,  connect,  operate  and 
maintain  an  electric  transmission 
facility  across  the  U.S.  border  with 
Mexico.  The  proposed  facility  is  a 
500,000-volt  (500-kV)  transmission  line 
originating  at  the  switchyard  of  the  Palo 
Verde  Nuclear  Generating  Station  and 
extending  approximately  177  miles  to 
the  southwest  where  it  will  cross  the 
U.S.  border  with  Mexico  in  the  vicinity 
of  Calixico,  California. 
DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  October  1, 1998. 
ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import  and  Export  (FE-27), 
Office  of  Fossil  Energy,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington,  D.C.  20585-0350. 
FOR  FIWTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  T.  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  The 
construction,  connection,  operation,  and 
maintenance  of  facilities  at  the 
international  border  of  the  United  States 
for  the  transmission  of  electric  energy 
between  the  United  States  and  a  foreign 
country  is  prohibited  in  the  absence  of 
a  Presidential  permit  issued  pursuant  to 
Executive  Order  (EO)  10485,  as 
amended  by  EO  12038. 

On  August  17. 1998,  NRG,  an 
independent  power  producer  and 


wholly-owned  subsidiary  of  Northern 
States  Power  Company,  filed  an 
application  with  the  (Dffice  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  a  Presidential  permit.  NRG 
proposes  to  construct  approximately 
177  miles  of  500-kV  transmission  line 
from  the  switchyard  adjacent  to  the  Palo 
Verde  Nuclear  Generating  Station,  to  the 
U.S.-Mexico  border  in  the  vicinity  of 
Calexico,  California.  South  of  the 
border,  NRG  will  construct  an 
additional  2.5  miles  of  transmission  line 
to  the  Cetys  Substation,  located  east  of 
Mexicali,  Mexico,  and  owned  by 
Comision  Federal  de  Electricidad  (CFE), 
the  national  electric  utility  of  Mexico. 

The  transmission  fine  proposed  by 
NRG  will  be  designed  to  carry  1000 
megawatts  (MW)  and  is  expected 
initially  to  operate  at  that  capacity. 
However,  under  certain  conditions,  the 
capacity  will  be  restricted  to  600  MW. 
All  but  2.5  miles  of  the  proposed 
transmission  line  is  expected  to  be 
located  within  an  existing  utility 
corridor  designated  by  the  Bureau  of 
Land  Management.  However,  the 
applicant  will  need  to  obtain 
approximately  4,300  acres  of  additional 
right-of-way  from  public  and  private 
landowners. 

The  proposed  route  parallels  the 
existing  Southwest  Powerlink  500-kV 
transmission  line  beginning  at  the  Palo 
Verde  Nuclear  Generating  Station 
Switchyard,  30  miles  west  of  Phoenix, 
Arizona.  The  route  continues  southwest, 
crossing  the  Gila  Bend  Mountains 
approximately  one  mile  north  of  the 
Signal  Mountain  Wilderness  Area.  The 
route  will  traverse  the  Muggins 
Mountains  on  the  northern  boundary  of 
the  Muggins  Moimtains  Wilderness 
Area,  and  8.2  miles  of  the  Army's  Yiuna 
Proving  Grounds.  The  line  will  cross  the 
Colorado  River  from  Arizona  into 
California  and  proceed  northwest, 
crossing  the  northeast  comer  of  the  Fort 
Yuma-Quechan  Indian  Reservation 
before  turning  southwest  and  paralleling 
the  BLM  designated  utility  corridor 
through  the  Imperial  Sand  Dunes 
Recreation  Area.  The  route  continues 
west  between  the  U.S.-Mexico  border 
and  the  Ail-American  Canal.  At  the 
Hemlock  Canal,  the  route  turns  south, 
following  the  Hemlock  Canal  alignment 
for  2.5  miles  to  the  border. 

The  NRG  application  notes  that  there 
are  no  firm  contracts  in  place  for  the 
sale  of  power  to  Mexico  using  the 
proposed  transmission  line.  Prior  to 
commencing  electricity  exports  to 
Mexico  using  these  proposed  facilities, 
NRG,  or  any  other  electricity  exporter, 
must  obtain  an  electricity  export 
authorization  required  by  section  202(e) 
of  the  Federal  Power  Act.  NRG  expects 


to  submit  such  an  application  at  a  later 
date. 

Since  the  restructuring  of  the  electric 
power  industry  began,  resulting  in  the 
introduction  of  different  types  of 
competitive  entities  into  the 
marketplace,  DOE  has  consistently 
expressed  its  policy  that  cross-border 
trade  in  electric  energy  should  be 
subject  to  the  same  principles  of 
comparable  open  access  and  non- 
discrimination that  apply  to 
transmission  in  interstate  commerce. 
DOE  has  stated  that  policy  in  export 
authorizations  granted  to  entities 
requesting  authority  to  export  over 
international  transmission  facilities. 
Specifically,  DOE  expects  transmitting 
utilities  owning  border  facilities 
constructed  pursuant  to  Presidential 
permits  to  provide  access  across  the 
border  in  accordance  with  the 
principles  of  comparable  open  access 
and  non-discrimination  contained  in  the 
FPA  and  articulated  in  Federal  Energy 
Regulatory  Commission  Order  No.  888. 
as  amended  (Promoting  Wholesale 
Competition  Through  Open  Access 
Non-Discriminatory  Transmission 
Services  by  Public  Utilities).  In 
furtherance  of  this  policy,  DOE  intends 
to  condition  any  Presidential  permit 
issued  in  this  proceeding  on  compliance 
with  these  open  access  principles. 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  section  385.211  or  385.214  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 

Fifteen  copies  of  such  petitions  and 
protests  should  be  filed  with  the  DOE 
on  or  before  the  date  listed  above. 
Additional  copies  of  such  petitions  to 
intervene  or  protest  also  should  be  filed 
directly  with:  Robert  S.  Evans, 
Executive  Director  and  Manager, 
Environmental  Services,  NRG  Energy, 
Inc.,  1221  Nicollet  Mall,  Suite  700, 
Mirmeapolis,  MN  55403-2445. 

Before  a  Presidential  permit  may  be 
issued  or  amended,  the  DOE  must 
detennine  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system.  In  addition,  DOE  must  consider 
the  environmental  impacts  of  the 
proposed  action  (i.e.,  granting  the 
Presidential  permit,  with  any  conditions 
and  limitations,  or  denying  the  permit) 
pursuant  to  the  National  Environmental 
Pohcy  Act  of  1969  (NEPA).  DOE  also 
must  obtain  the  concurrence  of  the 
Secretary  of  State  and  the  Secretary  of 
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Defense  before  taking  final  action  on  a 
Presidential  permit  application. 

The  NEPA  compliance  process  is  a 
cooperative,  non-adversarial  process 
involving  members  of  the  public,  state 
governments  and  the  Federal 
government.  The  process  affords  all 
persons  interested  in  or  potentially 
aflncted  by  the  environmental 
consequences  of  a  proposed  action  an 
opportimity  to  present  their  views, 
which  will  be  considered  in  the 
preparation  of  the  environmental 
documentation  for  the  proposed  action. 
Intervening  and  becoming  a  party  to  this 
proceeding  will  not  create  any  special 
status  for  the  petitioner  with  re^rd  to 
the  NEPA  process.  Notice  of  upcoming 
NEPA  activities  and  information  on  how 
the  public  can  participate  in  those 
activities  will  appear  in  the  Federal 
Register.  Additional  announcements 
will  appear  in  local  newspapers  and 
public  libraries  and/or  readhng  rooms  in 
the  vicinity  of  the  proposed 
transmission  line. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above.  In  addition,  the 
application  may  be  reviewed  or 
downloaded  fiom  the  Fossil  Energy 
Home  Page  at:  http://wwMv.fe.doe.gov. 
Upon  reaching  the  Fossil  Energy  Home 
page,  select  "Regulatory"  and  then 
"Electricity"  from  the  options  menu. 

Issued  in  Washington,  D.  C,  on  August  25, 
1998. 

Anthony  J.  Como, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  &  Power  Im/Ex,  Office  of  Fossil 
Energy. 

(FR  Doc.  98-23482  Filed  8-31-98;  8:45  am] 
MIXINQ  COOE  MSO-m-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP08-731-00(q 

ANR  Pipeline  Company;  Notice  of 
Application 

August  26, 1998. 

Take  notice  that  on  August  18, 1998. 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit.  Michigan 
48243,  filed  in  Docket  No.  CP98-731- 
000  an  abbreviated  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
authorization  and  approval  to  abandon 
a  gas  exchange  service  vfith  Shell 
Of£shore  Inc.  (Shell),  performed  imder 
Rate  Schedule  X-157  which  was 
authorized  in  Docket  No.  CP85-393- 
000,  all  as  more  fully  set  forth  in  the 


application  on  file  with  the  Commission 
and  open  to  public  inspections. 

No  facilities  are  proposed  to  be 
abandoned  as  a  result  of  the 
Commission's  approval  of  this 
application.  This  exchange  agrewnent 
was  signed  July  31, 1984,  and  was 
designated  as  Rate  Schedule  X-157.  The 
applicant's  facilities  will  continue  to  be 
available  for  service  on  an  open-access 
basis  ptirsuant  to  Part  284  of  the 
Commission's  regulations.  By  a  letter 
dated  June  1, 1998.  ANR  notified  Shell 
of  its  desire  to  terminate  the  Aoeement 
under  Rate  Schedule  X-157,  effective  as 
of  the  date  of  such  letter  and  or  such 
later  date  as  the  Commission  may  deem 
appropriate.  The  abandonment  is  being 
prop<Ked  becaiise  no  volumes  have  been 
exchanged  for  at  least  10  years,  the 
Purchase  Contract  was  jointly  canceled 
in  1988.  and  the  parties  have  mutually 
agreed  to  terminate  this  exchange 
service.  No  imbalances  exist. 

ANR  states  that  authorization  to 
abandon  the  service  performed  under 
ANR's  Rate  Schedule  X-157  will  not 
impair  any  of  the  service  obligations  to 
its  remaining  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  wdth  reference  to  said 
application  should  on  or  before 
September  16, 1998.  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  modon  to  intervene 
in  acccxdance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  wrill 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 


that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  othervsrise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watsm.  Jr.. 
Acting  Secretary. 

(FR  Doc.  98-23413  Filed  8-31-98;  8:45  am] 
■LUNQ  CODE  tnr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ReguMory 
Commission 

[Dodcat  No.  RP9&-4O8-000  (Pttase  IQ] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Infonnal  SsMement 
Conferanca 

August  26, 1998.  ■ 

Take  notice  that  an  informal 
settlement  conference  in  this  proceeding 
will  be  convened  on  Wednesday, 
September  2, 1998,  at  1:00  p.m.  The 
settlement  conference  will  be  held  at  the 
o£Bces  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  D.C.  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above  referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Thomas  J.  Burgess  at  (202)  208-2058  or 
David  R  Cain  at  (202)  208-0917. 
Linwood  A.  Walton,  Jr., 
Acting  Secretary. 
(FR  Doc.  96-23415  Filed  8-31-96;  6:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP98-629-000;  CP98-603- 
000;  CP98-690-000,  and  CP98-738-000] 

Pacific  Interstate  Transmission 
Company,  Northwest  Alasltan  Pipeline 
Company,  PG&E  Gas  Transmission 
(Northwest  Corporation),  Transwestem 
Pipeline  Company,  Pacific  Interstate 
Transmission  Company,  Pan-Alberta 
Gas  (U.S.)  Inc.,  and  Northwest  Pipeline 
Corporation;  Notice  of  Applications 
and  Notice  of  Petition  for  Declaratory 
Order  and  Request  for  Waivers 

August  26, 1998. 

Take  notice  that  on  May  8, 1998, 
Pacific  Interstate  Transmission 
Company  (PITCO),  633  West  Fifth 
Street,  Suite  5300,  Los  Angeles, 
California  90071,  filed  an  application  in 
Docket  No.  CP98-529-000  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA).  Section  157.18  of  the 
Commission's  Regulations,  and  Section 
9  of  the  Alaskan  Natural  Gas 
Transportation  Act  (ANGTA). 

Take  notice  that  on  June  9, 1998, 
Northwest  Alaskan  Pipeline  Company 
(Northwest  Alaskan),  One  Williams 
Center,  Tulsa,  Oklahoma  74172,  filed  an 
application  pursuant  to  Section  7(b)  of 
the  NGA,  Section  157.18  of  the 
Commission's  Regulations,  and  Section 
9  of  the  ANGTA. 

Take  notice  that  on  July  24, 1998, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (PGT),  Transwestem 
Pipeline  Company  (Transwestem), 
PITCO.  and  Pan-Alberta  Gas  (U.S.)  Inc. 
(Pan- Alberta)  (together  as  Joint 
Petitioners),  filed  a  petition  pursuant  to 
Section  385.207(a)(2)  of  the 
Commission's  Regulations,  requesting  a 
Declaratory  Order  and  waiver  of  certain 
tariff  provisions  to  complement  the 
requests  by  PITCO  in  Docket  No.  PC98- 
529-000. 

Take  notice  that  on  August  21, 1998, 
Northwest  Pipeline  Corporation 
(Northwest  Pipeline),  295  Chipeta  Way, 
Salt  Lake  Qty,  Utah,  84158,  filed  an 
application  in  Docket  No.  CP98-738- 
000  pursuant  to  Section  7(c)  of  the  NGA, 
Sections  157.6  and  157.7  of  the 
Commission's  Regulations,  and  Section 
9  of  the  ANGTA. 

The  above  filings  are  not  formally 
consolidated,  but  are  directly 
interrelated,  and  it  is  now  appropriate 
for  the  Commission  to  receive  public 
comments  on  these  related  requests.  The 
details  qf  these  requests  are  more  fully 
set  forth  in  the  applications  and  the 
petition  which  are  on  file  with  the 


Commission  and  open  to  public 
inspection. 

PITCO  is  a  natural  gas  company  under 
the  NGA  pursuant  to  certificates  first 
granted  by  the  Commission  in  1980 
authorizing  PITCO's  sale  of  up  to  300 
MMCF/D  of  natural  gas  to  Southern 
Califomia  Gas  Company  (SoCal  Gas), 
PITCO's  corporate  affiliate.  PITCO's 
initial  certificate  was  issued  as  an 
integral  part  of  the  Commission's 
approvals  of  the  "pre-build"  of  the 
Western  Leg  of  the  Alaska  Natural  Gas 
Transportation  System  (ANGTS)  under 
ANGTA. 

Pursuant  to  Western  Leg  pre-build 
certificates,  PITCO  purchases  Canadian 
natural  gas  imported  by  Northwest 
Alaskan.  Northwest  Alaskan  purchases 
the  gas  from  Pan-Alberta  Gas,  Ltd.  at  the 
U.S.-Canada  border  near  Kingsgate, 
British  Columbia.  PITCO  says  that  the 
ourent  authority  to  export  240  MMCF/ 
D  of  gas  granted  to  Pan-Alberta  Gas  Ltd. 
expires  on  October  31,  2003.  In  the 
United  Sytates,  PITCO's  gas  is 
transported  firom  the  U.S.-Canada  border 
to  Stanfield,  Oregon,  by  PGT  where  the 
gas  is  delivered  to  Northwest  Pipeline. 
Northwest  Pipeline  then  redelivers  the 
gas  to  EI  Paso  Natural  Gas  Company  (£1 
Paso)  and  Transwestem  at  their 
interconnections  near  Ignacio,  Colorado. 

SoCal  Gas  purchases  the  gas  bom 
PITCO  at  either  Ignacio,  Colorado  or 
Blanco.  New  Mexico,  under  PITCO's 
cost-of-seirvice  tariff  which  aggregates 
gas  supply,  pipeline  facility,  and 
transportation  costs.  SoCal  gas  moves 
the  gas  through  the  El  Paso  and 
Transwestem  San  Juan  Basin  facilities 
and  mainline  transmission  facilities  for 
receipt  into  its  intrastate  system  at  the 
Arizona-California  border. 

Now,  PITCO  requests  authority  for  the 
following  in  order  for  SoCal  Gas  to 
restructiue  its  gas  supply  and 
transportation  arrangements  under  a 
"global  settlement"  with  its  customers: 

1.  Abandonment  of  its  sales  to  SoCal 
Gas  under  its  Rate  Schedule  CQS-1  and 
Rate  Schedule  S-1;  and 

2.  Abandonment  by  sale  of  its  30% 
undivided  interest  in  certain 
jurisdictional  facilities  which  are  part  of 
the  pipeline  system  of  Northwest 
Pipeline.* 

As  part  of  the  proposed 
abandonments  and  the  broader 
restmcturing,  PITCO  also  wants  to 
assign  its  pipeline  capacity  rights  on  the 
PGT  and  Northwest  Pipeline  systems  to 
Pan-Alberta.  Likewise.  SoCal  Gas  also 
intends  to  permanently  transfer  by 
assignment  to  Pan-Alberta  some  of  its 


firm  capacity  on  the  Transwestem 
system.  PITCO  also  intends  to  direct  bill 
SoCal  Gas  the  costs  of  revising  and 
terminating  gas  sales  and  purchase 
agreements  and  transferring  of  capacity, 
including  a  payment  of  $31  million  to 
Pan-Alberta  Gas  Ltd.  PITCO  states  tiiat 
its  restmcturing  proposal  incorporates  a 
new  gas  sales  agreement  between  SoCal 
Gas  and  Pan- Alberta.  PITCO  says  that 
the  parties  intend  to  execute  a  Closing 
Agreement  which  will  control  all  of  the 
details  and  timing  of  the  broader 
restruct\iring  transaction/arrangements. 

PITCO  requests  expeditious 
consideration  of  its  application  by  or 
before  October  1. 1998.  as  the 
conditions  and  economic  considerations 
of  the  proposed  restructuring  are  based 
on  implementation  during,  but  in  no 
event  beyond,  the  end  of  1998.  PITCO 
states  that  the  requested  abandonment 
authority  and  other  authorizations  are  in 
the  present  and  future  public 
convenience  and  necessity.  As  a  result 
of  the  abandonment  and  other 
authorizations  requested.  PITCO  will  no 
longer  be  a  natural  gas  company 
providing  jurisdictional  service. 

Northwest  Alaskan  seeks  to  abandon 
the  sale  to  PITCO  of  a  daily  average  of 
240,000  Mcf  of  Canadian  natural  gas 
transported  through  the  pre-build 
Westem  Leg  of  the  ANGTS.*  Northwest 
Alaskan  states  that  the  proposed 
abandonment  is  part  of  the  broader 
restructuring  transaction/arrangements 
among  itself.  Pan-Alberta.  PITCO  and 
SoCal  Gas.3  Northwest  Alaskan  says  that 
the  abandonment  approval  should 
become  effective  on  the  first  day  of  the 
first  month  following  the  day  on  which 
the  satisfaction  of  the  conditions 
precedent  to  the  Closing  Agreement. 

The  Joint  Petitioners  request  waiver  of 
the  following  tariff  provisions: 

1.  PGT— Section  28  (Capacity  Release) 
of  PGT's  Transportation  General  Terms 
and  Conditions.  Sheet  Nos.  89  through 
115. 

2.  Transwestem — Section  30 
(Capacity  Release  Program)  of 
"Transwestem 's  General  Terms  and 
Conditions,  Sheet  Nos.  95  through  95L. 

The  Joint  Petitioners  say  that  they 
recognize  that  capacity  release  is  the 
strongly  preferred  metiiod  by  which 


>  As  described  herein.  Northwest  Pipeline  has 
filed  an  application  under  Section  7(c)  to  acquire 
PITCO's  equity  interest  in  these  facilities. 


2  On  June  9, 1998,  Northwest  Alaskan  filed  in 
Docket  No.  RP9&-247-O00  ceruin  related  tariff 
sheets  of  its  FERC  Gas  Tariff  to  reflect  the  proposed 
abandonment  and  termination  of  Rate  Schedule  X- 
4  (sale  to  PITCO)  and  tariff  revisions  to  Rate 
Schedules  X-1,  X-2  and  X-3  (sales  for  pre-build 
Eastern  Leg  of  the  ANGTS).  This  filing  was  noticed 
separately  on  lune  12, 1998,  under  Section  154.210 
of  the  Commission's  Regulations. 

3  On  June  9, 1998,  Northwest  Alaskan  filed  an 
application  at  the  Department  of  Energy  requesting 
a  transfer  of  its  import  authorization  for  the  pre- 
build  Westem  Leg  supplies  to  Pan-Alberta. 
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pipeline  capacity  is  transferred. 
However,  to  accommodate  the  broader 
restructuring  transaction/ arrangements 
for  the  pre-build  Westem  Leg  of 
ANGTS.  the  Joint  Petitioners  request 
waiver  of  the  respective  capacity  release 
tariff  provisions  of  PGT  and 
Transwestem  to  the  extent  necessary  to 
accommodate  PITCO's  requested 
assignment  of  capacity.  Pan-Alberta 
will,  however,  be  subject  to  all  other' 
terms  and  conditions  contained  within 
PGT's  and  Transwestem's  tariffs 
(including  but  not  limited  to 
creditworthiness  provisions).  The  Joint 
Petitioners  say  that  the  requested 
waivers  are  needed  because  PITCO's 
transfer  of  capacity  to  Pan-Alberta  on 
the  three  pipelines  includes,  in  part,  a 
single  payment  by  PITCO  to  Pan- 
Alberta.* 

They  say  that  in  order  for  the  broader 
restructuring  proposal  to  be 
implemented  as  desired,  Pan-Alberta 
must  have  access  tc,  or  control  of,  firm 
capacity  from  the  Canadian  border  to 
Blanco.  New  Mexico.  They  also  say  that 
loss  of  any  one  segment,  if  it  is  posted 
under  the  standard  capacity  release 
provisions,  will  cause  the  overall 
package  to  fail.  They  say  that  neither 
current  Commission  rules  nor  the  tariffs 
of  PGT  or  Transwestem  specifically 
allow  a  releasing  shipper  to  condition 
an  award  of  capacity  to  an  acquiring 
shipper  based  on  that  same  acquiring 
shipper  also  obtaining  complementary 
capacity  on  upstream  and  downstream 
systems  from  the  same  releasing 
shipper.        * 

Northwest  Pipeline  seeks  certificate 
authority  to  acquire  PITCO's  30% 
imdivided  interest  in  certain 
jurisdictional  facilities  which  are  part  of 
the  pipeline  system  of  Northwest 
Pipeline.  The  acquisition  would  be 
pursuant  to  the  terms  of  the  August  19, 
1998,  Sales  Agreement  between 
Northwest  Pipeline  and  PITCO.  These 
facilities  were  constructed  and  are 
operated  by  Northwest  Pipeline 
pursuant  to  a  certificate  issued  in 
Docket  No.  CP79-56.  These  facilities 
include  abut  350  miles  of  30-inch  and 
24-inch  pipeline  loops  in  Oregon  and 
Idaho;  3,500  horsepower  of  additional 
compression  at  Northwest  Pipeline's 
Baker  and  Caldwell  Compressor 
Stations;  and  appurtenant  facility 
modifications  at  three  other  compressor 
stations  and  the  Stanfield  Meter  Station. 

Pursuant  to  the  Sales  Agreement. 
Northwest  Pipeline  will  pay  PITCO 


*  A  separate  petition  for  waiver  related  to  the 
broader  transaction  was  filed  by  Northwest  Pipeline 
in  Docket  No.  RP98-370-O0O  on  August  3, 1998. 
This  filing  was  noticed  separately  on  August  7, 
1998,  under  Section  154.210  of  the  Commission's 
Regulations. 


$3,028  for  PITCO's  interest  in  the  pre- 
build  facilities.  Northwest  Pipeline  says 
that  PITCO  stipulates  that  the  stated 
purchase  price  represents  its  auxent  net 
book  value  for  its  pre-build  assets.  The 
Sales  Agreement  also  provides  that 
PITCO  will  pay  Northwest  Pipeline 
$2,276,000  as  a  one-time  reimbursement 
in  lieu  of  the  future  O&M  payments 
which  will  be  foregone  due  to  the 
resulting  early  termination  of  the  1978 
Investment  and  Operating  Agreement 
for  these  facilities. 

Northwest  Pipeline  also  requests  the 
Commission  to  grant  any  waivers  of  its 
accounting  regulations  necessary  to 
allow  Northwest  Pipeline  to  record  on 
its  books  only  the  proposed  payment  to 
PITCO.  and  not  the  original  cost  and 
associated  acciunulated  depreciation  for 
the  thirty  percent  interest  being 
acquired  from  PITCO. 

Northwest  Pipeline  says  that  its 
acquisition  of  PITCO's  interest  in  the 
pre-build  facilities  is  proposed  to  occur 
concurrently  with  implementation  of 
PITCO's  restructuring  proposals  which 
are  at  issue  in  Docket  No.  CP98-529- 
000.  Accordingly,  Northwest  Pipeline 
says  that  its  acquisition  is  contingent 
upon  acceptable  resolution  in  both  that 
proceeding,  and  in  its  related  Petition 
for  Tariff  Waiver  proceeding  in  Docket 
No.  RP98-370,  of  all  issues  associated 
with  PITCO's  proposed  assignment  to 
Pan-Alberta  of  its  existing  firm 
transportation  agreement  with 
Northwest  Pipeline. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  applications  and  petition  should  on 
or  before  September  16, 1998,  file  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E.. 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  vdth  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
mles  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
person  to  whom  the  protests  are 
directed.  Aiiy  person  vdshing  to  become 
a  party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
vnth  the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
vdll  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  vriU  receive  copies  of 
all  documents  issued  by  the 


Conunission.  filed  by  the  applicant,  or 
filed  by  all  other  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  ii^ervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  Commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  commenters  will  not  receive 
copies  of  all  documents  filed  by  other 
parties  or  issued  by  the  Commission, 
and  v«U  not  have  the  right  to  seek 
rehearing  or  appeal  the  Commission's 
final  order  to  a  Federal  court.  The 
Commission  will  consider  all  comments 
and  concerns  equally,  whether  filed  by 
the  commenters  or  those  requesting 
intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  these 
applications  if  no  motion  to  intervene  is 
filed  urithin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  any  parties  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-23412  Filed  S-31-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  CP98-739-OO0] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Application , 

August  26, 1998. 

Take  notice  that  on  August  21, 1998. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  1001  Louisiana,  Houston, 
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Texas  77002.  filed  in  Docket  No.  CP98- 
739-000  an  application  pursuant  to 
Sections  7(b]  and  7(c)  of  the  Natural  Gas 
Act  and  Part  157  of  the  Commission's 
Regulations,  requesting  authorization  to 
amend  the  certificate  of  public 
convenience  and  necessity  issued  to 
Tennessee  on  October  9, 1991.  in  Docket 
No.  CP90-639-000.  et  al. 

Specifically,  Tennessee  requests  that 
the  Commission  issue  an  order 
authorizing  Tennessee  (1)  to  abandon 
53,000  Dth/day  of  Section  7(c) 
transportation  service  which  Tennessee 
provides  to  New  England  Power 
Company  (NEPCO)  under  Tennessee's 
Rate  Schedule  NET,  and  (2)  to  provide 
53,000  Dth/day  of  Section  7(c) 
transportation  service  to  USGen  New 
England,  Inc.  (USGenNE)  under  Rate 
Schedule  NET.  Tennessee  also  requests 
approval  of  the  new  USGenNE 
agreement,  which  does  not  entirely 
conform  to  Tennessee's  pro  forma  NET 
transportation  agreement,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  the  requested 
authorizations  will  enable  USGenNE  to 
take  assignment  of  NEPCO's  firm 
entitlement  under  NEPCO's  NET 
contract  with  Tennessee.  Tennessee  also 
states  that  the  authority  requested  does 
not  require  the  construction  of  any 
faciUties  and  will  not  impact  service  to 
any  of  Tennessee's  other  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  shoufd  on  or  before 
September  8, 1998,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Conunission 
by  Sections  7  and  15  of  the  Natuiral  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 


filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  sharing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  vnll  be 
unnecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-23411  Filed  8-31-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  ER9a-1033-004,  et  al.] 

Automated  Power  Exchange,  Inc.,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  20. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Automated  Power  Exchange,  Inc. 

(Docket  No.  ER98-1 03 3-004] 

Take  notice  that  on  August  14, 1998, 
Automated  Power  Exchange,  Inc.  (APX), 
tendered  for  filing  in  compliance  with 
the  Commission's  July  15,  Order  in  the 
above-referenced  docket. 

A  copy  of  this  compliance  filing  has 
been  served  on  all  parties  to  this 
proceeding  and  on  all  APX  Participants. 

Comment  date:  September  2, 1998,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Stratton  Energy  Associates  (a  New 
York  limited  partnership) 

[Docket  No.  EC98-55-000] 

Take  notice  Stratton  Energy 
Associates  (SEA),  a  New  York  limited 
partnership,  on  August  13, 1998, 
submitted  an  application,  pursuant  to 
18  CFR  33,  seekhig  authority  imder 
Section  203  of  the  Federal  Power  Act  to 
sell  jurisdictional  facilities  constituting 
a  45  MW  biomass-fueled  power  plant 
located  in  the  Town  of  Eustis,  Maine, 
together  with  relevant  power  sales  and 
interconnection  agreements,  to  Boralex 
Stratton  Energy  Inc.,  a  Delaware 
corporation  (Boralex).  SEA  states  that 
the  proposed  sales  are  the  final  part  of 
a  plan  that  will  serve  the  public  interest 


by  lowering  costs  to  CMP  and  customers 
of  CMP  through  a  restructuring  of  long 
term  contracts  with  quaUfying  facilities. 
This  plan  was  described  by  SEA  in 
filings  made  in  Docket  Nos.  EC98-42- 
000  and  ER98-293 1-000.  The 
transactions  do  not  require  and  vfill  not 
result  in  the  withdrawal  of  any  capacity 
from  the  market.  Boralex  plans  to 
continue  to  operate  the  transferred 
assets  as  a  qualifying  small  power 
production  facility. 

SEA  has  requested  expedited 
consideration  of  the  application,  in  light 
of  that  no  amendments  of  any  rate 
schedules  are  being  requested,  and  that 
the  purchaser  intends  to  continue  to 
operate  the  transferred  assets  as  a 
qualifying  small  power  production 
facility. 

Comment  date:  September  18, 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Statoil.Enei^  Trading,  Inc.,  CNG 
Power  Services  Corp.,  QiG  Energy 
Services  Corp.,  CNG  Retail  Services 
Corp.,  Colunabia  Energy  Services  Corp., 
OGE  Enei^gy  Resources,  Inc.,  and 
CinCap  IV,  LLC 

[Docket  Nos.  ER94-964-019,  ER94-1554- 
017,  ER96-3068-O05.  ER97-1845-003, 
ER97-3667-O03,  ER97-4345-006,  and  ER98- 
421-002] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  July  31, 1998.  Statoil  Energy 
Trading.  Inc..  filed  certain  information 
as  required  by  the  Commission's  April 
5. 1994,  order  in  Docket  No.  ER94-964- 
000. 

On  August  3. 1998.  CNG  Power 
Services  Corporation  filed  certain 
information  as  required  by  the 
Commission's  October  25, 1994,  order 
in  Docket  No.  ER94-1554-000. 

On  August  3, 1998,  CNG  Energy 
Services  Corporation  filed  certain 
information  as  required  by  the 
Commission's  October  30, 1996,  order 
in  Docket  No.  ER96-3068-000. 

On  August  3, 1998,  CNG  Retail 
Services  Corporation  filed  certain 
information  as  required  by  the 
Commission's  April  1, 1997,  order  in 
Docket  No.  ER97-1845-000. 

On  August  3. 1998,  Colimibia  Energy 
Services  Corp..  filed  certain  information 
as  required  by  the  Commission's 
September  3, 1997,  order  in  Docket  No. 
ER97-3667-O00. 

On  August  3, 1998.  OGE  Energy 
Resources.  Inc..  filed  certain 
information  as  required  by  the 
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Commission's  October  17, 1997,  order 
in  Docket  No.  ER97-4345-000. 

On  August  3, 1998,  CinCap  IV,  LLC 
filed  certain  information  as  required  by 
the  Commission's  January  15, 1998, 
order  in  Docket  No.  ER97-421-O00. 

4.  Electric  Clearinghouse,  Inc.,  LG&E 
Energy  Marketing  Inc.,  NorAm  Enei^ 
Services,  Inc.,  Illinova  Energy  Partners, 
Inc.,  Citizens  Power  Sales,  Questar 
Energy  Trading  Company,  PG&E  Energy 
Services,  Energy,  and  Trading 
Corporation 

[Docket  Nos.  ER94-968-023,  ER94-1188- 
024.  ER94-1 247-020,  ER94-1475-013, 
ER94-1685-021,  ER96-404-011,  and  ER95- 
1614-015  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  July  31, 1998,  Electric 
Clearinghouse,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  April  7, 1994,  order  in 
Docket  No.  ER94-468-000. 

On  August  3, 1998,  LG&E  Energy 
Marketing  Inc.,  filed  certain  information 
as  required  by  the  Commission's  August 
19. 1994.  order  in  Docket  No.  ER94- 
1188-000. 

On  July  31. 1998,  NorAm  Energy 
Services.  Inc..  filed  certain  information 
as  required  by  the  Commission's  July 

25. 1994.  order  in  Docket  No.  ER94- 
1247-000. 

On  August  3. 1998.  Illinova  Energy 
Partners.  Inc..  filed  certain  information 
as  required  by  the  Commission's  May 

18. 1995.  order  in  Docket  No.  ER94- 
1475-000. 

On  July  31. 1998,  Citizens  Power 
Sales  filed  certain  information  as 
required  by  the  Commission's  February 
2, 1995.  order  in  Docket  No.  ER94- 
1685-000. 

On  August  3. 1998.  Questar  Energy 
Trading  Company  filed  certain 
information  as  required  by  the 
Commission's  January  29. 1996,  order  in 
Docket  No.  ER96-404-000. 

On  August  3, 1998.  PG&E  Energy 
Services,  Energy  Trading  Corporation 
filed  certain  information  as  required  by 
the  Commission's  October  20, 1995, 
order  in  Docket  No.  ER95-1614-000. 


5.  LG&E  Energy  Marketing  Inc.,  Entergy 
Power  Maiiceting  Corp.,  Russell  Energy 
Services  Company,  Duke  Energy 
Trading  and  Marketing,  Community 
Electric  Power  Corp.,  NRG  Power 
Marketing  Inc.,  and  MIECO  Inc. 

(Docket  Nos.  ER94-1188-022,  ER95-1615- 
012,  ER9&-2 882-006,  ER96-2921-008, 
ER97-2792-003.  ER97-4281-003,  and  ER98- 
51-003] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  May  1, 1998,  LG&E  Energy 
Marketing  Inc..  filed  certain  information 
as  required  by  the  Conunission's  Augtist 
19. 1994.  order  in  Docket  No.  ER94- 
1188-000. 

On  July  31. 1998,  Entergy  Power 
Marketing  Corporation  filed  certain 
information  as  required  by  the 
Commission's  July  4, 1995,  order  in 
Docket  No.  ER95-1615-000. 

On  May  4, 1998.  Russell  Energy 
Services  filed  certain  information  as 
required  by  the  Commission's  October 
30, 1996.  order  in  Docket  No.  ER96- 
2882-000. 

On  May  1. 1998,  Duke  Energy  Trading 
and  Marketing  filed  certain  information 
as  required  by  the  Commission's 
October  2, 1996,  order  in  Docket  No. 
ERg6-2921-000. 

On  July  31, 1998,  Community  Electric 
Power  Marketing  filed  certain 
information  as  required  by  the 
Commission's  July  15, 1997,  order  in 
Docket  No.  ER96-2792-O00. 

On  July  31. 1998.  NRG  Power 
Marketing,  Inc.,  filed  certain 
information  as  required  by  the 
Conunission's  November  12, 1997,  order 
in  Docket  No.  ER97-4281-000. 

On  July  31, 1998,  MIECO  Inc.,  filed 
certain  information  as  required  by  the 
Conunission's  November  17, 1997,  order 
in  Docket  No.  ER98-51-000. 

6.  Cinergy  Services,  Inc. 

[Docket  No.  ER98-1716-O00) 

Take  notice  that  on  August  17, 1998, 
Cinergy  Services,  Inc.,  (Cinergy), 
tendered  a  fiUng  providing  responses  to 
Commission  staff  directives  in  the 
above-referenced  docket. 

Copies  of  the  filing  have  been  served 
upon  the  Cinergy  contractual  counter 
party  in  the  above-referenced  docket. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Cinergy  Services,  Inc. 

[Docket  Nos.  ER98-1 797-000.  ER98-1808- 
000,  ER98-1810-000,  ER98-1 81 1-000. 
ER98-181 2-000,  ER98-2086-000.  ER98- 
2701-000,  through  ER98-2705-O00,  ER98- 
2976-000,  ER98-3236-000,  and  ER98-3419- 
000] 

Take  notice  that  on  August  17, 1998, 
Cinergy  Services,  Inc.,  (Cinergy), 
tendered  for  filing  providing  responses^ 
to  Commission  Staff  directives  in  each ' 
of  the  above-referenced  dockets. 

Copies  of  the  filing  have  been  served 
upon  the  Cinergy  contractual  Counter 
party  in  each  of  the  individual  dockets. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Cinergy  Services,  Inc. 

[Docket.No.  ER98-2 11 1-000) 

Take  notice  that  on  August  17, 1998, 
Cinergy  Services,  Inc.,  (Qnergy), 
tendered  a  filing  responses  to  deficiency 
letter  issued  Jime  17. 1998,  in  the  above- 
referenced  docket. 

Copies  of  the  filing  have  been  served 
upon  the  Cinergy  contractual  Counter 
party  and  the  Illinois  Commerce 
Commission  in  the  above  referenced 
docket. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Panda  Guadalupe  Power  Marketing, 
LLC 

[Docket  No.  ER98-39O1-0O0] 

Take  notice  that  on  August  17, 1998, 
Panda  Paris  Power  Marketing,  LLC 
(PPPM).  4100  Spring  Valley  Road,  Suite 
1001.  Dallas.  Texas  75244.  tendered  for 
filing  a  Notice  of  Amendment  of  Filing, 
amending  its  original  filing  of 
Application  for  Authority  to  Sell  at 
Market-Based  Rates  dated  July  23, 1998 
with  the  Federal  Energy  Regulatory 
Commission,  specifically  Section  n 
entitled  Description  of  PPM. 

Comment  date:  September  4, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Panda  Paris  Power  Marketing,  LLC 

(Docket  No.  ER98-3902-000] 

Take  notice  that  on  August  17. 1998. 
Panda  Paris  Power  Marketing,  LLC 
(PPPM),  4100  Spring  Valley  Road,  Suite 
1001,  Dallas,  Texas  75244,  tendered  for 
filing  a  Notice  of  Amendment  of  Filing, 
amending  its  original  filing  of 
Application  for  Authority  to  Sell  at 
Market-Based  Rates  dated  Jxily  23. 1998. 
with  the  Federal  Energy  Regulatory 
Commission,  specifically  Section  n 
entitled  Description  of  PPM. 

Comment  date:  September  4. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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11.  Tampa  Electric  Company 

[Docket  No.  ER98-4246-0001 

Take  notice  that  on  August  17, 1998, 
Tampa  Electric  Ck>mpany  (Tampa 
Electric),  filed  a  Notice  of  Termination 
of  the  Agreement  for  Interchange 
Service  between  Tampa  Electric  and  the 
Fort  Pierce  Utilities  Authority  (Fort 
Pierce).  Tampa  Electric  requests  that  the 
termination  be  made  effective  on  August 
19,  1998,  and  therefore  requests  waiver 
of  the  Commission's  notice  requirement. 

Copies  of  the  filing  have  been  served 
on  Fort  Pierce  and  the  Florida  Public 
Service  Commission. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Washington  Water  Power  Company 

(Docket  No.  ER98-^(4l7-000] 

Take  notice  that  on  August  17, 1998, 
Washington  Water  Power  Company, 
tendered  for  filing  notice  of  termination 
of  service  agreement  with  American 
Himter  Energy,  Inc.,  under  FERC 
Service  Agreement  No.  125,  previously 
filed  with  the  Federal  Energy  Regulatory 
Commission  by  Washington  Water 
Power,  under  the  Commission's  I>Dcket 
No.  ER97-2301-OO0.  by  request  of  the 
power  marketer  because  of  its  decision 
to  exit  the  power  marketing  business 
with  an  effective  termination  date  of 
May  7, 1998. 

Notice  of  the  cancellation  has  been 
served  upon  American  Hunter  Energy, 
Inc. 

Comment  date:  September  4, 1998,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Montana  Power  Company 

(Docket  No.  ER98-424&-000) 

Take  notice  that  on  August  17, 1998, 
The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  Firm  and 
Non-Firm  Point-To-Point  Transmission 
Service  Agreements  with  Illinova 
Energy  Partners,  Inc.  (Illinova  Energy) 
and  PG&E  Energy  Trading— Power,  L.P. 
(PG&E  Energy)  under  Montana's  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  5  (Open  Access  Transmission 
Tariff). 

A  copy  of  the  filing  was  served  upon 
Illinova  Energy  and  PG&E  Energy. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER9&-4250-0001 

Take  notice  that  on  August  11, 1998, 
Rochester  Gas  and  Electric  Corporation 


(RG&E),  filed  a  Service  Agreement 
between  RG&E  and  H.Q.  Energy 
Services  (U.S.)  Inc.  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  the  RG&E  open  access 
transmission  tariff  filed  on  July  9, 1996 
in  Docket  No.  OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  <60)  day  notice 
requirements  and  an  effective  date  of 
August  11, 1998,  for  the  H.Q.  Energy 
Services  (U.S.)  Inc.,  Service  Agreement. 
RG&E  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Conmiisision  and  on  the  Customer. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

[Docket  No.  ER98--(251-000] 

Take  notice  that  on  August  17, 1998, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  for  power 
transactions  with  Griffin  Energy 
Marketing  under  Ohio  Edison's  Power 
Sales  Tariff.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Ohio  Edison  requests  that  the 
Commission  wdive  the  notice 
requirement  and  allow  the  Service 
A^eement  to  become  effective  on 
August  15, 1998. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  American  Electric  Power  Senrioe 
Corporation 

[Docket  No.  ER98-4252-000] 

Take  notice  that  on  August  17, 1998, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
a  repcHl  for  the  second  quarter  of  1998 
simmiarizing  the  transactions  under  the 
Wholesale  Market  Tariff  of  the  AEP 
Operating  Companies  (Power  Sales 
Tariff).  The  Power  Sales  Tariff  was 
accepted  for  filing  effiective  October  10, 
1997  and  has  been  designated  AEP 
Operating  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  PacifiCorp 

(Docket  No.  ERg8-4253-000] 

Take  notice  that  on  August  17, 1998. 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Non-Firm  and  Short-Term  Firm  Point- 
To-Point  Transmission  Service 
Agreements  with  New  Energy  Ventures. 
L.L.C.  (New  Energy),  under  PacifiOnp's 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  11. 

Copies  of  this  filing  were  supplied  to 
New  Energy,  the  Washington  Utilities 
and  Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER98-4254-000] 

Take  notice  tiiat  on  August  17. 1998. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  the 
Service  Agreement  for  Network 
Integration  Transmission  Service  and 
the  Network  Operating  Agreement 
between  Virginia  Electric  and  Power 
Company  and  the  towns  of 
Stantonsburg,  Black  Creek  and  Lucama, 
North  Carolina.  Under  the  Service 
Agreement  and  the  NOA,  the  Company 
will  provide  Network  Integration 
Transmission  Service  to  the  towns  of 
Stantonsburg,  Black  Creek  and  Lucama, 
North  Carolina. 

Virginia  Power  requests  an  effective 
date  of  August  1, 1998. 

Copies  of  the  filing  were  served  upon 
the  towns  of  Stantonsburg,  Black  Creek 
and  Lucama,  North  Carolina,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Consolidated  Edison  Company  Of 
New  Yoric,  Inc. 

(Docket  No.  ER98-4255-000] 

Take  notice  that  on  August  17, 1998. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  teiidered  for 
filing  a  Supplement  to  its  Rate 
Schedule,  Con  Edison  Rate  Schedule 
FERC  No.  130,  a  facilities  agreement 
vrith  the  New  York  Power  Authority 
(NYPA).  The  Supplement  provides  for 
an  increase  in  the  monthly  carrying 
charges.  Con  Edison  has  requested  that 
this  increase  take  effect  as  of  July  1, 
1998. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 


ARABIA 
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Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER98-4256-000] 

Take  notice  that  on  August  17, 1998, 
Orange  and  Rockland  Utilities, 
Inc. (Orange  and  Rockland),  filed  a 
Service  Agreement  between  Orange  and 
Rockland  and  Central  Hudson  Gas  & 
Electric  Corporation  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  Orange  and  Rockland 
Open  Access  Transmission  Tariff  filed 
on  July  9, 1996  in  IDocket  No.  OA96- 
210-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
July  17, 1998,  for  the  Service 
Agreement. 

Orange  and  Rockland  has  served 
copies  of  the  filing  on  The  New  York 
State  Public  Service  Commission  and  on 
the  Customer. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Western  Resources,  Inc. 

(Docket  No.  ER9S-4257-O00] 

Take  notice  that  on  August  17^  1998, 
Western  Resources,  Inc.  (Western 
Resources),  tendered  for  filing  an 
agreement  between  Western  Resources 
and  Otter  Tail  Power  Company  for 
Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
the  customer  to  take  service  under 
Western  Resources'  market-based  power 
sales  tariff  on  file  with  the  Commission. 
The  agreement  is  proposed  to  become 
effective  July  23, 1998. 

Copies  of  the  filing  were  served  upon 
Otter  Tail  Power  Company  and  the 
Kansas  Corporation  Commission. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  LG&E  Energy  Marketing  Inc., 
Western  Kentucky  Energy  Corp.,  and 
WKE  Station  Two,  Inc. 

(Docket  No.  ER98-4258-000) 

Take  notice  that  on  August  14, 1998, 
LG&E  Energy  Marketing  Inc.  (LEM),  and 
its  affiliates  Western  Kentucky  Enei^gy 
Corp.  and  WKE  Station  Two  Inc., 
tendered  for  filing  amendments  to  four 
initial  service  agreements  (Service 
Agreements  Nos.  1,  2,  3  and  6)  under 
LEM's  rate  schedule  for  the  sale  of 
certain  generation-based  ancillary 
services  at  cost-based  rates  (FERC 
Electric  Service  Tariff  Original  Voliune ' 
No.  1).  These  amendments  either  do  not 


affect  or  reduce  the  rates  which  LEM 
charges  for  the  sale  of  ancillary  services. 

Copies  of  the  filing  were  served  upon 
Big  Rivers,  Henderson  Union  Electric 
Cooperative  Corp.,  Green  River  Electric 
Corporation,  the  City  of  Henderson 
Utility  Commission  and  the  Kentucky 
Public  Service  Conmiission. 

Comment  date:  September  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  PacifiCorp 

[Docket  No.  ER9fr-425»-000] 

Take  notice  that  on  August  17, 1998, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Amendment  No.  1 ,  to  the  Restated 
Power  Sales  Agreement  between 
PacifiCorp  and  Arizona  Electric  Power 
Cooperative,  Inc.,  (AEPCO). 

Copies  of  this  filing  were  supplied  to 
AEPCO,  the  Washington  Utilities  and 
Transportation  Cominission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER98^26(M)00) 

Take  notice  that  on  August  17, 1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  with  the 
Federal  Energy  Regtilatory  Conunission 
(Commission)  a  Service  Agreement 
between  RG&£  and  Select  Energy,  Inc. 
(Transmission  Customer),  for  Firm 
Point-to-Point  Service  under  RG&E's 
open  access  transmission  tariff. 
Specifically  dealing  with  the  Retail 
Access  Program  imder  RG&E's  open 
access  transmission  tariff. 

RG&E  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  August  11, 1998,  for  the  Select 
Energy,  Inc.,  Service  Agreement. 

A  copy  of  this  Service  Agreement  has 
been  served  on  the  Transmission 
Customer  and  the  New  York  Public 
Service  Commission. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Central  Hudson  Gas  and  Electric 
Corporation 

(Docket  No.  ER98-4261-0001 

Take  notice  that  on  August  17, 1998. 
Central  Hudson  G«ts  and  Electric 
Corporation  (CHG&E),  tendered  for 
6ling  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 


Agreement  between  CHG&E  and 
Econnergy.  The  terms  and  conditions  of 
service  under  this  Agreement  are  made 
jpursuant  to  CHG&E's  FERC  Electric  Rate 
Schedule,  Original  Volume  No.  1 
(Power  Sales  Tariff),  accepted  by  the 
Commission  in  Docket  No.  ER97-890- 
000.  CHG&E  also  has  requested  waiver 
of  the  60-day  notice  provision  pursuant 
to  18  CFR  Section  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  International  Eneigy  Group,  Inc. 

[Docket  No.  ER98-4 264-000) 

Take  notice  that  on  August  17, 1998, 
International  Energy  Group,  Inc.  (lEG), 
petitioned  the  Commission  for 
acceptance  of  lEG  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  includLig  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  CcHnmission 
Regulations. 

&G  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  lEG  is  not  in  the 
business  of  generating  or  transmitting 
electric  power. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Vermont  Electric  Power  Company 
Inc. 

(Docket  No.  ER98-426S-000] 

Take  notice  that  on  August  17, 1998, 
Vermont  Electric  Power  Company,  Inc. 
(VELCO),  submitted  a  non-finn  point-to- 
point  service  agreement  establishing 
Merchant  Energy  Group  of  the 
Americas,  Inc.,  as  a  customer  imder  the 
terms  of  VELCO's  Local  Open  Access 
Transmission  Tariff.  VELCO  also  filed  a 
revised  Index  of  Customers. 

VELCO  asks  that  this  agreement  and 
the  revised  Index  become  effective  as  of 
July  21. 1998.  Accordin^y.  VELOO 
requests  a  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  this  filing  were  served  on 
the  cvistomer  and  the  Vermont 
Department  of  Public  Service  and  the 
Vermont  Public  Service  Board. 

Comment  date:  September  4, 1998.  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER98-4266-000] 

Take  notice  that  on  August  12, 1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Service  Agreement 
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between  RG&E  and  the  Cinergy  Capital 
&  Trading,  Inc.,  (Customer)  for  Non- 
Firm  Point-to-Point  Transmission 
Service.  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
RG&E  open  access  transmission  tari^ 
filed  on  July  9. 1996  in  Docket  No. 
OA96-141-O00. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
August  12, 1999,  for  the  Cinergy  Capital 
&  Trading,  Inc.,  Service  Agreement. 

RG&E  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comihent  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER98-4267-0001 

Take  notice  that  on  August  17, 1998, 
IMiagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
.  Agreement  between  NMPC  and  Ontario 
Hydro  for  Non-Firm  Point-to-Point 
Transmission  Service.  This 
Transmission  Service  Agreement 
specifies  that  Ontario  Hydro  has  signed 
on  to  and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000.  This  Tariff,  filed 
with  FERC  on  July  9, 1996,  will  allow 
NMPC  and  Ontario  Hydro  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  provide  transmission 
service  for  Ontario  Hydro  as  the  parties 
may  mutually  agree. 

NMPC  requests  an  effective  date  of 
August  7, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Ontario  Hydro. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER9S-4 268-000] 

Take  notice  that  on  August  17, 1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Service  Agreement 
between  RG&E  and  the  Merchant  Energy 
Group  of  the  Americas,  Inc.,  (Customer) 
for  Non-Firm  Point-to-Point 
Transmission  Service.  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  RG&E  open  access 


transmission  tariff  filed  on  July  9, 1996 
in  Docket  No.  OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
August  13, 1998,  for  the  Merchant 
Energy  Group  of  the  Americas,  Inc., 
Service  Agreement. 

RG&E  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER98-4269-000] 

Take  notice  that  on  August  17, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and 
American  Mimicipal  Power  Ohio,  Inc., 
(AMP-Ohio).  This  Transmission  Service 
Agreement  specifies  that  AMP-Ohio  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  £>ocket 
No.  OA96-194-000. 

NMPC  requests  an  effective  date  of 
December  1,1998. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  the  New  York  Power 
Authority  and  AMP-Ohio. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER98--427O-000I 

Take  notice  that  on  August  17, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  SCAN  A 
Energy  Marketing,  Inc.  This 
Transmission  Service  Agreement 
specifies  that  SCANA  Energy  Marketing, 
Inc.,  has  signed  on  to  and  has  agreed  to 
the  terms  and  conditions  of  NMPC's 
Open  Access  Transmission  Tariff  as 
filed  in  Docket  No.  OA96-1 94-000.  This 
Tariff,  filed  with  FERC  on  July  9, 1996, 
will  allow  NMPC  and  SCANA  Energy 
Marketing,  Inc.,  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  provide  transmission  service 
for  SCANA  Energy  Marketing,  Inc.,  as 
the  parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
August  11, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 


NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  SCANA  Energy 
Marketing,  Inc. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Louisville  Gas  And  Electric 
Company  and  Kentucky  Utilities 
Company 

(Docket  No.  ER98-4271-000] 

Take  notice  that  on  August  17, 1998, 
Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  (LG&E/KU).  tendered 
for  filing  an  executed  Service 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service  between  LG&E/ 
KU  and  Statoil  Energy  Trading,  Inc., 
under  LG&E/KU's  Open  Access 
Transmission  Tariff. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Storm  Lake  Power  Partners  IL  LLC 

[Docket  No.  ER9&-^280-000] 

Take  notice  that  Storm  Lake  Power 
Partners  II,  LLC  (Storm  Lake  II)  on 
August  14, 1998,  tendered  for  filing 
proposed  changes  to  its  Rate  Schedule 
FERC  No.  1.  Storm  Lake  n  is  developing 
a  wind-powered  generation  facility  in 
Buena  Vista  and  Cherokee  Counties, 
Iowa.  Following  construction  of  the 
facility.  Storm  Lake  II  will  jnake  sales  of 
capacity  and  energy  at  market-based 
rates  to  lES  Utilities,  Inc.  (lES),  pursuant 
to  an  Alternative  Energy  Production 
Electric  Services  Agreement  (the  PPA) 
that  the  Commission  accepted  for  filing 
as  Rate  Schedule  FERC  No.  1  in  Iowa 
Power  Partners  I,  LLC.  81  FERC  1 
61,058  (1997). 

The  proposed  changes  to  the  PPA 
reflect  an  increase  in  the  name  plate 
capacity  of  the  facility  from  75  MW  to 
84.75  MW  and  a  change  in  the 
construction  schedule.  Storm  Lake  U 
also  filed  an  intercoimection  agreement 
with  lES  as  a  supplement  to  its  Rate 
Schedule  FERC  No.  1. 

Copies  of  the  filing  were  served  upon 
the  official  service  list  established  in 
this  docket  emd  EES,  Storm  Lake  II's 
jurisdictional  customer. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Texas-New  Mexico  Power  Company 

[Docket  No.  OA97-51 2-001] 

Take  notice  that  on  August  13, 1998, 
Texas-New  Mexico  Power  Company 
submitted  revised  standeu'ds  of  conduct 
under  Order  No.  889,  et  seq.^ 


'  Open  Access  Same-Time  Infomiation  System 
(Formerly  Real-Time  Information  Network)  and 
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Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary.  "" 

(FR  Doc.  98-23446  Filed  8-31-98;  8:45  am) 
MLUNQ  ooK  tm-m-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Coimnission 

[Docket  Na  EC96-19-O40.  et  al.] 

California  Power  Exchange 
Corporation,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

August  19, 1998. 

Take  notice  that  the  foUovtring  filings 
have  been  made  with  the  Commission: 

1 .  California  Power  Exchange 
Corporation 

[Docket  Nos.  EC96-l»-040  and  ER9fr-1663- 
041) 

Take  notice  that  on  August  14. 1998. 
the  California  Power  Exchange 
Corporation  (PX),  tendered  for  filing 
Original  and  First  Revised  PX  Tariff 
Sheets,  incorporating  PX  Tariff 
Amendment  No.  2  and  portions  of  PX 
Tariff  Amendment  No.  3  in  compliance 
with  California  Power  Exch.  Corp.,  84 
FERC  61,017  (1998). 

The  PX  states  that  its  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
captioned  dockets. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standards  of  Conduct.  61  FR  21737  (May  10. 1996), 
FERC  Stats.  &  Regs.,  Regulations  Preambles  January 
1991-June  1996 1  31.035  (April  24. 1996);  Order 
No.  889-A,  order  on  rehearing.  62  FR  124S4  (March 
14, 1997),  m  FERC  SUts.  ft  Regs.  1  31.049  (March 
4. 1997)  (Order  No.  889-A);  Order  No.  889-B. 
rehearing  denied,  62  FR  64715  (December  9, 1997), 
81  FERC  1  61.253  (November  25. 1997). 


2.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  EC98-54-000I 

Take  notice  that  on  August  12, 1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  an  Application  pursuant 
to  section  203  of  the  Federal  Power  Act. 
16  U.S.C.  824b,  for  authority  to 
implement  a  holding  company 
structure. 

A  copy  of  this  Application  was  served 
on  the  New  York  Ihiblic  Service 
Commission. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Mountainview  Power  Company 

[Docket  No.  EG98-104-O00I 

Take  notice  that  on  July  29, 1998, 
Mountainview  Power  Company,  with  its 
principal  office  at  Thermo  Ecotek 
Corporation,  245  Winter  Street, 
Waltham,  MA  02154,  filed  with  the 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Mountainview  states  that  it  is  a 
corporation  oi^ganized  under  the  laws  of 
the  State  of  Delaware.  Mountainview 
will  be  engaged  direcUy  and  exclusively 
in  the  business  of  owning  and  operating 
an  approximately  126  megawatt  electric 
generating  fecility  located  in  San 
Bernardino,  Calffomia.  Electric  energy 
produced  by  the  facility  will  be  sold  at 
wholesale  into  the  California  Power 
Exchange  and  to  other  wholesale 
customers. 

Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Riverside  Canal  Power  Company 

[Docket  No.  BG98-105-000] 

Take  notice  that  on  July  29, 1998. 
Riverside  Canal  Power  Company,  writh 
its  principal  office  at  Thermo  Ecotek 
Corporation,  245  Winter  Street, 
Waltham,  MA  02154,  filed  with  the 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Riverside  Canal  states  that  it  is  a 
corporation  organized  under  the  laws  of 
the  State  of  California.  Riverside  Canal 
will  be  engaged  directly  and  exclusively 
in  the  business  of  owning  and  operating 
an  approximately  154  megawatt  electric 
generating  facility  located  in  Grande 
Terrace,  Galifomia.  Electric  energy 
produced  by  the  facility  vnll  be  sold  at 
wholesale  into  the  California  Power 
Exchange  and  to  other  wholesale 
customere. 


Comment  date:  September  4, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Storm  Lake  Power  Partners  n,  LLC 

[Docket  No.  ER97-4222-0001 

Take  notice  that  Storm  Lake  Power 
Partners  n,  LLC  (Storm  Lake  II),  on 
August  14, 1998,  tendered  for  filing 
proposed  changes  to  its  Rate  Schedule 
FERC  No.  1.  Storm  Lake  II  is  developing 
a  wind-powered  generation  facility  in 
Buena  Vista  and  Cherokee  Counties, 
Iowa.  Following  construction  of  the 
bdlity.  Storm  Lake  II  will  make  sales  of 
capacity  and  energy  at  market-based 
rates  to  lES  Utilities,  Inc.  (lES).  pursuant 
to  an  Alternative  Energy  Production 
Electric  Services  Agreement  (the  PPA). 
that  the  Commission  accepted  for  filing 
as  Rate  Schedule  FERC  No.  1  in  Iowa 
Power  Partners  I.  L.L.C.  81  FERC  61,058 
(1997). 

The  proposed  changes  to  the  PPA 
reflect  an  increase  in  the  name  plate 
capacity  of  the  facility  from  75  MW  to 
84.75  MW  and  a  change  in  the 
construction  schedule.  Storm  Lake  n 
also  filed  an  interconnection  agreement 
with  lES  as  a  supplement  to  its  Rate 
Schedule  FERC  No.  1. 

Storm  Lake  II  requests  that  the 
Commission  permit  the  amendments 
and  supplement  to  become  effective  as 
of  the  date  of  this  filing. 

Copies  of  the  filing  were  served  upon 
the  official  service  list  established  in 
Uiis  docket  and  lES,  Storm  Lake  II's 
jurisdictional  customer. 

Comment  date:  September  3. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Direct  Electric  Inc.  Aquila  Power 
Corp.,  Yankee  Energy  Maiiceting  Co., 
GDK,  National  Power  Marketing  Co., 
LLC  Panda  Power  Corp..  and  El 
Segundo  Power,  LLC 

[Docket  Nos.  ER94--1161-017,  ER95-21&- 
019,  ER9ft-14&-^)08,  ER96-1735-008,  ER9&- 
2942-003,  ER98-447-002,  ER98-1 12 7-001. 
and  ER98-2971-001  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
v^th  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  August  10, 1998,  Direct  Electric 
Inc.  filed  certain  information  as  required 
by  the  Commission's  July  18, 1994, 
order  in  Docket  No.  ER94-1161-000. 

On  August  10, 1998.  Aquila  Power 
Corporation  filed  certain  information  as 
required  by  the  Commission's  January 
13, 1995,  order  in  Docket  No.  ER95- 
216-000. 

On  August  11, 1998,  GDK  filed  certain 
information  as  required  by  the 
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Commission's  June  26, 1996,  order  in 
Docket  No.  ER96-1 735-000. 

On  August  10, 1998,  National  Power 
Marketing  Company  LLC  Hied  certain 
information  as  required  by  the 
Commission's  December  31, 1996,  order 
in  Docket  No.  :pR96-2942-000. 

On  August  n,  1998,  Panda  Power 
Corporation  flled  certain  information  as 
required  by  the  Commission's  December 

22. 1997,  order  in  Docket  No.  ER98- 
447-000. 

Ott  August  11, 1998.  El  Segundo 
Power,  LLC  filed  certain  information  as 
required  by  the  Commission's  February 

12. 1998,  order  in  Docket  No.  ER98- 
1127-000. 

On  August  11, 1998,  El  Segundo 
Power,  LLC  filed  certain  information  as 
required  by  the  Commission's  July  10, 
1998,  order  in  Docket  No.  ER98-2971- 
000. 

7.  Duke/Louis  Dreyfus,  L.L.C 

(Docket  No.  ER96-108-014] 

Take  notice  that  on  August  3, 1998, 
Duke/Louis  Dreyfus,  L.L.C.,  tendered  for 
filing  a  Notification  of  Change  In  Status. 
Duke/Louis  Dreyfus,  L.L.C.  seeks  to 
notify  the  Commission  that  it  has 
become  affiliated  with  four  new 
companies,  each  of  which  owns  a 
generation  facility:  (1)  Duke  Energy 
Moss  Landing,  L.L.C.;  (2)  Duke  Energy 
Morro  Bay,  L.L.C.;  (3)  Duke  Energy 
Oakland,  L.L.C.;  and  (4)  Bridgeport 
Energy,  L.L.C. 

Comment  date:  September  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Seagull  Power  Services,  Inc.,  WPS- 
Power  Development,  Inc.,  New 
Millenninin  Energy  Corp.,  Agway 
Energy  Services,  Inc.,  Total  Gas  & 
Electric,  Inc.,  Electric  Lite,  Inc.,  and 
Horizon  Energy  Co. 

[Docket  Nos.  ER96-342-009.  ER96-1088- 
018,  ER97-2681-003,  ER97-4 186-003, 
ER97-4202-OOO,  ER97-4427-0O3.  and  ER98- 
380-005] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  August  3, 1998,  Seagull  Power 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
February  15, 1996,  order  in  Docket  No. 
ER96-342-000. 

On  August  3, 1998,  WPS-Power 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's  April 
16,  1996.  order  in  Docket  No.  ER96- 
1088-000. 

On  August  3, 1998,  New  Millennium 
Energy  Corporation  filed  certain 


information  as  required  by  the 
Commission's  July  1, 1997,  order  in 
Docket  No.  ER97-2681-000. 

On  August  5, 1998,  Agway  Energy 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
September  26, 1997,  order  in  Docket  No. 
ER97-4186-000. 

On  August  5, 1998.  Total  Gas  * 
Electric,  Inc.  filed  certain  information  as 
required  by  the  Conunission's 
September  26, 1997,  order  in  Docket  No. 
ER97-4202-000. 

On  August  5, 1998,  Electric  Lite.  Inc. 
filed  certain  information  as  required  by 
the  Commission's  December  8, 1997, 
order  in  Docket  No.  ER97-4427-000. 

On  August  6, 1998.  Horizon  Energy 
Company  filed  certain  information  as 
required  by  the  Commission's  December 
23. 1997,  order  in  Docket  Na  ER98- 
380-000. 

9.  Automated  Power  Exchange,  Inc. 

(Docket  No.  ER98-1033-000] 

Take  notice  that  on  August  14. 1998, 
Automated  Power  Exchange,  Inc.  (APX), 
filed  its  revised  rate  schedule  in  the 
above-captioned  proceeding. 

The  rate  schedule  shall  be  effective  on 
and  after  April  1, 1998. 

Copies  of  this  filing  have  been  served 
on  all  parties  to  this  proceeding  and  on 
all  APX  Participants. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  WKE  Station  Two  Inc. 

(Docket  No.  ER98-1 2  78-002) 

Take  notice  that  WKE  Station  Two 
Inc.,  on  August  14, 1998.  informed  the 
Commission  that,  on  July  17. 1998.  it 
obtained  rights  to  operate  the  Station 
Two  generating  facility  and  to  purchase 
capacity  and  associated  energy  from  the 
City  of  Henderson.  Kentucky,  which 
owns  the  Station  Two  generating  facility 
and  simultaneously  assigned  its  right  to 
purchase  the  capacity  and  associated 
energy  fitim  the  Station  Two  generating 
facility  to  its  affiliate  LG&E  Energy 
Marketing  Inc. 

Comment  date:  September  3. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Western  Kentucky  Energy  Corp. 

(Docket  No.  ER9a-l  279-000] 

Take  notice  that  Western  Kentucky 
Energy  Corp.,  on  August  14, 1998, 
informed  the  Commission  that  it 
obtained  rights  to  capacity  and 
associated  energy  firom  the  generating 
facilities  owned  by  Big  Rivers  Electric 
Corporation  on  July  17, 1998  and  that  its 
Rate  Schedule  FERC  No.  1,  became 
effective  on  July  17, 1998. 


Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  York  State  Electric  &  Gas  Corp. 
and  NGE  Generation,  Inc. 

(Docket  No.  ER98-2 179-000] 

Notice  is  hereby  given  that  effective 
October  11, 1998.  Rate  Schedules  FERC 
Nos.  130  (AES  Power.  Inc.),  123 
(Allegheny  Electric  Co-op),  152  (Aquila 
Power  Corporation),  139  (Atlantic  City 
Electric  Co.),  122  (Baltimore  Gas  & 
Electric  Co.),  140  (Cargill-Alliant  LLC), 
185  (Central  Park  South),  175  (Central 
Vermont  Public  Service),  134  (Citizens 
Lehman  Power  Sales),  142  (CNG  Power 
Services  Corporation).  190 
(Commonwealth  Electric  Co.),  168 
(Coral  Power  L.L.C),  186  (DuPont 
Power  Marketing  Inc.),  177  (Energy 
Transfer  Group),  149  (Engage  Energy 
US.  L.P.).  143  (Engelhard  Power 
Marketing,  Inc.).  183  (Equitable  Power 
Services  Company).  164  (Federal  Energy 
Sales,  Inc.).  148  {Gateway  Energy.  Inc.), 
159  (Global  Petroleum  Inc.).  136  (Green 
Moimtain  Power),  132  (InterCoast  Power 
Marketing  Company).  167  (KN 
Marketing.  Inc.).  153  (Koch  Energy 
Trading,  hic),  129  (LGAE  Power 
Marketing,  Inc.).  160  (Long  Sault.  Inc.). 
161  (MidCon  Power  Services  Corp.),  158 
(Montaup  Electric  Co.),  151  (National 
Fuel  Resources.  Inc.).  187  (New  England 
Power  Company),  120  fNiagara  Mohawk 
Power  Corporation).  173  (NorAm  Energy 
Services,  Inc.),  99  (Orange  and  Rockland 
Utilities),  170  (PanEnergy  Power 
Services,  L.L.C.).  157  (PECO  Energy 
Company).  184  (Plum  Street  Energy 
Marketing.  Inc.),  141  (Rainbow  Energy 
Marketing  L.P.),  162  (Rochester  Gas  & 
Electric  Corporation),  169  (Sempra 
Energy  Trading  Corporation).  188  (Sonat 
Power  Marketing  L.P.),  178  (Stand 
Energy  Corp.).  182  (The  Power 
Company  of  America.  L.P.),  166 
(TransCanada  Power  Corp.),  165 
(Virginia  Electric  &  Power  Co.),  176 
(Williams  Energy  Service  Company), 
172  (Xenergy,  Inc.)  with  various 
effective  dates  and  filed  with  the 
Federal  &iergy  Regulatory  Commission 
by  New  York  State  Electric  &  Gas 
Corporation  (and  subsequently  assigned 
to  NGE  Generation,  Inc.)  are  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  each  of  the 
affected  customers  identified  above  and 
the  New  York  State  Public  Service 
Commission. 

Take  notice  that  NGE  Generation.  Inc. 
(NGE  Gen),  on  August  12. 1998 
amended  its  filing  in  the  above- 
referenced  docket  by  submitting  the 
following  amended  and  restated  power 
sales  agreements  (which  were 
previously  assigned  by  New  York  State 
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Electric  &  Gas  Corporation  to  NGE  Gen) 
(Rate  Schedule  No.): 

128— Catex  Vitol  Electric,  Inc. 

144 — Central  Hudson  Gas  &  Electric  Corp. 

189 — Cincinnati  Gas  &  Electric  Co.  and  PSI 

Eneigy,  Inc. 
1 1 9— Consolidated  Edison  Co.  of  NY 
181 — Delmarva  Power  &  Light  Co. 
176— Duke/Louis  Dreyfus  L.L.C. 
163 — Eastex  Power  Marketing 
137 — Electric  Clearinghouse,  Inc. 
124 — ^Enron  Power  Marketing 
104— GPU  Service  Corp. 
174 — Pennsylvania  Power  &  Light  Co. 
156— Public  Service  Electric  &  Gas  Co. 
88 — New  York  Power  Authority 

NGE  Gen  requests  an  eSiective  date  of 
Februaiy  11, 1998. 

NGE  Gen  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  each  of  the  purchasers 
under  the  above-listed  rate  schedules. 

Take  notice  that  N6E  Generation,  Inc. 
(NGE  Gen)  on  August  12, 1998  tendered 
for  filing  pursuant  to  Section  35.15  of 
the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR 1 35.15  (1997),  a 


notice  of  cancellation  (Cancellation)  of 
Rate  Schedule  FERC  Nos.  130  (AES 
Power,  Inc.),  123  (Allegheny  Electric  Co- 
op), 152  (Aquila  Power  Corporation), 
139  (Atlantic  City  Electric  Co.),  122 
(Baltimore  Gas  &  Electric  Co.),~140 
(Cargill-Alliant  LLC),  185  (Central  Park 
South),  175  (Central  Vermont  Public 
Service),  134  (Citizens  Lehman  Power 
Sales),  142  (CNG  Power  Services 
Corporation),  190  (Commonwealth 
Electric  Co.),  168  (Coral  Power  L.L.C.), 
186  (DuPont  Power  Marketing  Inc.).  177 
(Energy  Transfer  Group).  149  (Engage 
Energy  US.  LP.).  143  (Eiigelhard  Power 
Marketing,  Inc.),  183  Suitable  Power 
Services  Company),  164  (Federal  Energy 
Sales,  Inc.),  148  (Gateway  Energy,  Inc.), 
159  (Global  Petroleum  Inc.),  136  (Green 
Mountain  Power),  132  (InterCoast  Power 
Marketing  Company),  167  (KN 
Marketing,  Inc.),  153  (Koch  Energy 
Trading,  Inc.),  129  (LG&E  Power 
Marketing,  Inc.),  160  (Long  Sault,  Inc.), 
161  (MidCon  Power  Services  Corp.),  158 
(Montaup  Electric  Co.),  151  (National 
Fuel  Resources,  Inc.),  187  (New  England 


Power  Company).  120  (Niagara  Mohawk 
Power  Corporation),  173  (NorAm  Energy 
Services,  Inc.),  99  (Orange  and  Rockland 
Utilities),  170  (PanEnergy  Power 
Services,  L.L.C),  157  (PECO  Energy 
Company),  184  (Plimi  Street  Energy 
Marketing,  Inc.),  141  (Rainbow  Energy 
Marketing  L.P.),  162  (Rochester  Gas  & 
Eleqtric  Corporation),  169  (Sempra 
Energy  Trading  Corporation),  188  (Sonat 
Power  Marketing  LP.),  178  (Stand 
Energy  Corp.),  182  (The  Power 
Company  of  America,  L.P.),  166 
(TransCanada  Power  Corp.),  165 
(Virginia  Electric  &  Power  Co.),  176 
(Williams  Energy  Service  Company), 
172  (Xenergy,  Inc.)  between  NGE  Gen 
and  above  enumerated  entities.  NYSEG 
requests  that  the  Cancellation  be 
deemed  effective  as  of  October  11, 1998. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  each  of  the 
affected  customers  identified  above  and 
the  New  Yoric  State  Public  Service 
Commission. 


Rate  schedule  FERC  No. 


Description 


Appendix  A— New  York  State  Electric  &  Gas  Corporation  Power  Sales  Agreenwnts  To  Be  Canceled 


130 

123 

152 

139 
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140 

185 

175 

134 

142 

190 

168 

186 

177 

149 

143 

183 

164 

148 

159 

136 
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160 
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151 

187 

120 

173 

99  .. 

170 

157 

184 

141 

162 

169 

188 

178 


AES  Power  Inc.,  dated  October  27, 1994. 

Allegheny  Electric  Coop  (AEC),  dated  August  2,  1994. 

Aquila  Power  Corporation,  dated  October  23,  1995. 

Atlantic  City  Electric  Co.  (ACE),  dated  May  2.  1995. 

Baltimore  Gas  &  Electric  Co.  (BG&E),  dated  February  1,  1994. 

Cargill-Alliant  LLC  (formerty  Heartland  Energy  Services,  Inc.),  dated  May  1,  1995. 

Central  Peak  Soutti  (CPS  Utilities),  dated  Febniary  14,  1997. 

Central  Vermont  Public  Sen^ice  (CVPS),  dated  August  27,  1996. 

Citizens  Lehman  Power  Sales,  dated  January  17,  1995. 

CNG  Power  Services  Corporation,  dated  May  30, 1995. 

Commonweattti  Electric  Co.  (Cambridge),  dated  May  13,  1997. 

Coral  Power  L.L.C.,  dated  June  6,  1996. 

DuPont  Power  Marketing  Inc.,  dated  February  14,  1997. 

Energy  Transfer  Group,  dated  Fet)ruary  3,  1997. 

Engage  Energy  US,  L.P.  (formerly  Coastal  Electric  Services  Company),  dated  htovember  7, 1995. 

Engelhard  Power  Marketing,  Inc.,  dated  June  20,  1995. 

Equitat>le  Power  Services  Company,  dated  February  6, 1997. 

Federal  Energy  Sales,  Inc.,  dated  April  3,  1996. 

Gateway  Energy,  Inc.,  dated  November  3,  1995. 

Qk)bal  Petroleum  Inc.  dated,  January  8, 1996. 

Green  Mountain  Power,  dated  March  15,  1995. 

InterCoast  Power  Marketing  Company,  dated  December  9, 1994. 

KN  Merketing,  Inc.,  dated  June  5,  1996. 

Koch  Energy  Trading,  Inc.,  dated  Decemt>er  7,  1995. 

LG&E  Power  Marketing,  Inc.,  dated  November  7, 1994. 

Long  Sault,  Inc.,  dated  January  10, 1996. 

MidCon  Power  Services  Corp.,  dated  January  10,  1996. 

Montaup  Electric  Co.  (EUA),  dated  December  18,  1995. 

National  Fuel  Resources,  Inc.,  dated  Septemt>er  19,  1995. 

New  England  Power  Company  (NEPCO),  dated  March  3,  1997. 

Niagara  Mohawk  Power  Corporation  (NMPC),  dated  May  24,  1994. 

NorAm  Energy  Sen/ices,  Inc.,  dated  June  28.  1996. 

Orange  and  Rockland  Utilities,  Inc.,  dated  May  2,  1988. 

PanEnergy  Power  Sen/ices,  L.L.C.  (PanEnergy),  dated  June  26,  1996. 

PECO  Energy  Company— Power  Team  (PECO),  dated  November  29,  1995. 

PKim  Street  Energy  Marketing,  Inc.,  dated  January  31,  1997. 

Raint)ow  Energy  Marketing  LP.,  dated  May  25,  1995. 

Rochester  Gas  &  Electric  Corporatkxi  (RG&E),  dated  December  17.  1993. 

Sempra  Energy  Trading  Corporation  (formerty  AIG),  dated  June  25,  1996. 

Sonat  Power  Marketing  L.P.,  dated  July  18.  1996. 

Stand  Energy  Corp.,  dated  Septemt>er  11, 1996  and  amended  February  20,  1997. 
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Rate  schedule  FERC  No. 

Descnption 

182 

1 66  , 

The  Power  Company  of  America.  LP.,  dated  January  27, 1997. 
TransCanada  Power  Corp.,  dated  June  12,  1996. 

1 65  . : 

1 76  - „ 

1 72  _ 

Virginia  Electric  &  Power  Co.,  dated  June  12, 1996. 

Williams  Energy  Service  Company,  dated  September  1 1 ,  1996. 

Xerwrgy,  Inc..  dated  June  21,  1996. 

APPENDIX  B— New  York  State  Electric  &  Qas  Corporation  Power  Sales  Agreenwrrts  To  Be  Restated 


128 
144 
189 
119 
181 
176 
163 
137 
124 
104 
174 
156 
88  .. 


Catex  Vitd  Electric,  Inc. 

Central  Hudson  Gas  &  Electric  Corp. 

Cincinnati  Gas  &  Electric  Co.  and  PSI  Energy,  Inc. 

Consolidated  Edison  Co.  of  NY 

Delman/a  Power  &  Light  Co. 

Duite/Louis  Dreyfus  LL.C. 

Eastex  Power  Marketing 

Electric  Clearinghouse,  Inc. 

Enron  Power  Marketing 

GPU  Service  Corp. 

Pennsylvania  Power  &  Light  Co. 

Public  Service  Electric  &  Gas  Co. 

New  York  Power  Authority 


Comment  date:  September  1, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  LG&E  Energy  Marketing  Inc., 
Western  Kentucky  Energy  Corp.  and 
WKE  Station  Two  Inc. 

(Docket  No.  ER98-2684-000] 

Take  notice  that  LG&E  Energy 
Marketing  Inc.  (LEM)  and  its  affiliates 
Western  Kentucky  Energy  Corp.,  and 
WKE  Station  Two  Inc.,  on  August  14, 
1998,  informed  the  Commission  that  the 
Phase  n  transactions  between  LEM, 
certain  of  its  affiliates  and  Big  Rivers 
Electric  Corporation  were  implemented 
on  July  17, 1998  and  that  LEM's  rate 
schedule  for  the  sale  of  generation-based 
ancillary  services  at  cost-based  rates 
became  effective  on  July  17, 1998. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  American  Electric  Power  Service 
Corp. 

(Docket  No.  ER98-3738-000I 

Take  notice  that  on  July  15. 1998,  the 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
blanket  service  agreements  under  the 
Wholesale  Market  Tariff  of  the  AEP 
Opei^ating  Companies  (Power  Sales 
Tariff).  The  Power  Sales  Tariff  was 
accepted  for  filing  effective  October  10, 
1997  and  has  been  designated  AEP 
Operating  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5. 

AEPSC  respectfully  requests  waiver  of 
notice  to  permit  the  service  agreements 
to  be  made  effective  for  service  as 
specified  in  the  submittal  letter  to  the 
Commission  with  this  filing. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 


Regulatory  Commissions  of  Indiana. 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Continental  Energy  Services  LLC 

(Docket  No.  ER98-4191-000] 

Take  notice  that  on  August  11, 1998. 
Continental  Energy  Services  LLC 
tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 
1  in  the  above-referenced  docket. 

Comment  date:  September  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Maine  Power  Company 

(Docket  No.  ER98-4203-O00) 

Take  notice  that  on  August  11, 1996, 
Central  Maine  Power  Company  tendered 
for  filing  a  Quarterly  Report  of 
transactions  for  the  period  April  1, 1998 
through  June  30, 1998. 

Comment  date:  September  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER98-4207-O00J 

Take  notice  that  on  August  13, 1998. 
Orange  and  Rockland  Utilities,  Inc. 
(O&R),  tendered  for  filing  pursuant  to 
Part  35  of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35.  an  executed 
service  agreement  under  which  O&R 
will  provide  capacity  and/or  energy  to ' 
Central  Hudson  Enterprise  Corporation 
(Central  Hudson). 

O&R  requests  waiver  of  the  notice 
requirement  so  that  the  service 
agreement  with  Central  Hudson 
becomes  effective  as  of  August  1, 1996. 


O&R  has  served  copies  of  the  filing  on 
The  New  York  State  Public  Service 
Commission  and  Central  Hudson. 

Comment  date:  September  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PacifiCorp 

(Docket  No.  ER98-421 5-000] 

Take  notice  that  on  August  13, 1998, 
PacifiCorp,  tendered  for  filing,  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  a 
Service  Agreement  with  The 
Washington  Water  Power  Company 
under  PacifiCorp's  FERC  Electric  Tariff, 
First  Revised  Volume  No.  12. 

PacifiCorp  requests  an  effiactive  date 
of  August  14. 1998. 

Copies  of  this  filing  were  supplied  to 
the  Ptiblic  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

Comment  date:  September  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Lake  Benton  Power  Partners  n,  LLC 

(Docket  No.  ER9a-4222-000] 

Take  notice  that  on  August  14, 1998, 
Lake  Benton  Power  Partners  n,  LLC 
(Lake  Benton  Power  Partners),  tendered 
for  fifing  pursuant  to  Rule  205, 18  CFR 
385.205,  an  application  for  an  order 
accepting  its  rates  of  filing,  determining 
of  rates  to  be  just  and  reasonable,  and 
granting  certain  waivers  and 
preapprovals. 

Lake  Benton  Power  Partners  is 
developing  an  approximately  103.5  MW 
vtdnd  generation  facility  in  Minnesota. 
Lake  Benton  Power  Partners  proposes  to 
sell  the  facility's  energy  and  capacity  at 
market-based  rates  to  Northern  States 
Power  Company.  Lake  Benton  Power 
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Partners  seeks  authority  to  sell,  assign, 
or  transfer  transmission  rights  that  it 
may  acquire  in  the  course  of  its  power 
marketing  activities. 

Lake  Benton  Power  Partners  requests 
that  the  Commission  permit  the 
Agreement  to  become  effective  sixty 
days  from  the  date  of  filing  of  this 
application. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Cratral  Hudson  Gas  and  Electric 
Corp. 

(Docket  No.  ER98-4223-000] 

Take  notice  that  on  August  14, 1998, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  Public 
Service  Electric  and  Gas  Company.  The 
terms  and  conditions  of  service  under 
this  Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-890— 000. 

CHG&E  also  has  requested  waiver  of 
the  60-day  notice  provision  pursuant  to 
18  CFR  Section  35.11  and  an  effective 
date  of  June  17, 1998,  for  the  Service 
Agreement. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  Yoik. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Central  Hudson  Gas  and  Electric 
Corp. 

.  (Docket  No.  ER98-4224-O00] 

Take  notice  that  Central  Hudson  Gas 
and  Electric  Corporation  (CHG&E),  on 
August  14, 1998,  tendered  for  filing 
pursuant  to  Section  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  in  18  CFR.  a 
Service  Agreement  between  CHG&E  and 
Wheeled  Electric  Power  Company 
(WEPCO).  The  terms  and  conditions  of 
service  under  this' Agreement  are  made 
pursuant  to  CHG&E's  FERC  Electric  Rate 
Schedule,  Original  Volume  1  (Power 
Sales  Tariff),  accepted  by  the 
Commission  in  Docket  No.  ER97-890- 
000. 

GHG&E  also  has  requested  waiver  of 
the  60-day  notice  provision  pursuant  to 
18  CFR  Section  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  o^  New  Yoric. 


Comment  date:  September  3. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Arizona  Public  Service  Ca 

(Docket  No.  ER9&-422S-000] 

Take  notice  that  on  August  14, 1998, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  Umbrella  Service 
Agreements  to  provide  Firm  and  Non- 
Firm  Point-to-Point  Transmission 
Service  to  American  Electric  Power 
Service  Corporation  (AEPSC),  Merchant 
Energy  Group  of  the  Americas,  Inc. 
(MEGA),  and  Tractebel  Energy  , 

Marketing,  Inc.  (TEM),  under  APS' 
Open  Access  Transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
on  AEPSC,  MEGA,  TEM  and  the 
Arizona  Corporation  Commission. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  New  York  State  Electric  &  Gas  Corp. 

(Docket  No.  ER9»-4226-000l 

Take  notice  that  on  August  14, 1998, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  Service  Agreements  between 
NYSEG  and  Constellation  Power 
Souxce,  Inc.,  NYSEG  Solutions,  Cinergy. 
Capital  &  Trading,  Inc.,  SCANA  Energy 
Marketing,  Central  Hudson  Enterprises 
Corporation,  and  MarketSpan  Trading 
Services.  LLC  (Customers),  for  Non-Firm 
Point-to-Point  Transmission  Service 
and/or  Short-Term  Point-to  Point 
Transmission  Service.  These  Service 
Agreements  specify  that  £he  Customer 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  NYSEG  open  access 
transmission  tariff  filed  July  9, 1997  and 
effective  on  November  27, 1997,  in 
Docket  No.  ER97-2353-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
August  14, 1998,  for  the  Service 
Agreements.  NYSEG  has  served  copies 
of  the  filing  on  The  New  York  State 
Public  Service  Commission  and  on  the 
Customer. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Carolina  Power  &  Light  Co. 

(Docket  No.  ER98-4227-0001 

Take  notice  that  on  August  14, 1998, 
Carolina  Power  &  Light  Com{}any 
(CP&L),  tendered  for  filing  an  executed 
Service  Agreement  with  ConAgra 
EnergyServices,  Inc.  under  the 
provisions  of  CP&L's  Market-Based 
Rates  Tariff,  FERC  Electric  Tariff  No.  4. 
This  Service  Agreement  supersedes  the 
im-executed  Agreement  originally  filed 
in  Docket  No.  ER98-3380-000. 


Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Can^ina  Power  &  Light  Co. 

(Docket  No.  ER98-422&-000) 

Take  notice  that  on  August  14. 1998. 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  an  executed 
Service  Agreement  with  WPS  Energy 
Services.  Inc.,  under  the  provisions  of 
CP&L's  Market-Based  Rates  Tariff,  FERC 
Electric  Tariff  No.  4.  This  Service 
Agreement  supersedes  the  un-executed 
Agreement  originally  filed  in  Docket  No. 
ER98-3385-000. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Enron  Wind  Development  Corp., 
and  Lake  Powrer  Storm  Partners  I, 
LJ-C 

(Docket  No.  ER98-4229-000] 

Take  notice  that  on  August  14. 1998, 
Enron  Wind  Development  Corp.,  and 
Storm  Lake  Power  Partners  I,  L.L.C, 
13000  Jameson  Road,  Tehachapi, 
California  93561,  tendered  for  filing  an 
application  for  approval  under  Section 
203  of  the  Federal  Power  Act  of  the 
transfer  of  ownership  of  jurisdictional 
facilities  fit>m  Enron  Wind  Development 
Corp.,  to  Storm  Lake  Power  Partners  I, 
LLC.  Enron  Wind  Development  Corp.,  is 
the  indirect  parent  company  of  Storm 
Lake  Power  Partners  I,  L.L.C.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Enron  Wind  Development  Corp.,  is 
constructing  a  wind  turtkne  generation 
facility  near  Alta,  Iowa  that  will  sell 
power  to  MidAmerican  Energy 
Company  pursuant  to  a  long-term  power 
purchase  agreement.  The  Commission 
accepted  Enron  Wind  Development 
Corp.'s  rates  for  filing.  Zond  Dev.  Corp. 
and  Zond  Minnesota  Dev.  Corp.  U,  80 
FERC  1  61,051  (1997).  Enron  Wind 
Development  Corp.  proposes  to  transfer 
the  generation  facility  and  related 
jurisdictiontil  facilities  to  its  indirect 
wholly-owned  subsidiary.  Storm  Lake  - 
Power  Partners  I,  LLC. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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27.  Washington  Water  Power  Co. 

(Docket  No.  ER98-4230-0001 

Take  notice  that  on  August  14, 1998, 
Washington  Water  Power  Company 
(WWP).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  Section  35.13. 
executed  Service  Agreements  under 
WWP's  FERC  Electric  Tariff  First 
Revised  Volume  No.  9,  with  Duke 
Energy  Trading  and  Marketing,  L.L.C. 
and  Hafslund  Energy  Trading,  L.L.C. 

WWP  requests  waiver  of  the  prior 
notice  requirement  and  requests  an 
effective  date  of  August  1, 1998. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.PacifiCorp 

(Docket  No.  ER98-4231-000) 

Take  notice  that  on  August  14, 1998, 
PacifiCorp  tendered  for  filing  in 
accordance  witl^l8  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Mutual  Netting/Closeout  Agreements 
between  PacifiCorp  and  American 
Electric  Power  Service  Corporation, 
LG&E  Energy  Marketing  Inc.,  and 
Northern/ AES  Energy,  L.L.C. 

Copies  of  this  filing  were  supplied  the 
Wa^ington  Utilities  and  Transportation 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

Conunent  date:  September  3. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Maine  Public  Semce  Company 

(Docket  No.  ER98-4232-000) 

Take  notice  that  on  August  14, 1998, 
Maine  Public  Service  Company  (Maine 
Public),  filed  an  executed  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  imder  Maine 
Public's  open  access  transmission  tariff 
with  Griffin  Energy  Marketing,  L.L.C. 

Maine  Public  requests  waived  of  the 
Commission's  60-day  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  August 
6, 1998. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Washington  Water  Power  Company 

(Docket  No.  ER98-4233-000] 

Take  notice  that  on  August  14, 1998, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing  a  proposed 
revision  to  its  FERC  Electric  Tariff, 
Original  Volume  No.  9  (Tariff).  The 
proposed  change  would  delete  a 
provision  in  the  tariff  which  limits  the 
term  of  any  transaction  imder  the  Tariff 
to  sixty  (60)  months  from  the  date 
service  is  initiated. 


Copies  of  the  filing  were  served  upon 
all  of  WWP's  Tariff  customers. 

Comment  date:  September  3, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-4234-000] 

Take  notice  that  on  August  14, 1998. 
UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  service  agreements 
with  Merchant  Energy  Group  of  the 
Americas,  Inc.,  for  service  under  its 
Short-Term  Firm  Point-to-Point  open 
access  transmission  service  tariff  for  its 
operating  divisicms.  Missouri  Public 
Service,  WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

UtiliCorp  requests  and  effective  date 
of  August  14. 1998,  for  the  Service 
Agreements. 

Comment  dtrte.- Septwnber  3, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  UtiliCorp  United  Inc. 

(Docket  No.  ER9&-4235-000] 

Take  notice  that  on  August  14, 1998, 
UtiUCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  Merchant 
Energy  Group  of  the  Americas,  Inc..  for 
service  under  its  Non-Finn  Point-to- 
Point  open  access  service  tariff  for  its 
operating  divisions,  Missouri  Public 
Service,  WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

UtiliCorp  requests  an  effective  date  of 
August  14, 1998.  for  the  Service 
Agreements. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER98-4236-000) 

Take  notice  that  on  August  14, 1998. 
Wisconsin  PubUc  Service  Corporation 
(WPSC).  tendered  for  fiUng  an  executed 
umbrella  type  transmission  Service 
Agreement  between  WPSC  and  Engage 
Energy  US,  L.P.,  providing  transmission 
service  under  the  Open  Access 
Transmission  Service  Tariff.  FERC 
Original  Volimie  No.  11. 

WPSC  requests  an  effective  date  to 
make  the  agreements  effective  on 
August  4. 1998. 

Comment  date:  September  3. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER98-4237-O00) 

Take  notice  that  on  August  14, 1998. 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 


Short  Term  Firm  Transmission  Service 
Agreement  between  WPSC  and  Engage 
Energy  US.  L.P..  providing  for 
transmission  service  under  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  11. 

WPSC  requests  an  effective  date  of 
August  4. 1998,  to  make  the  agreement 
effective. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  lES  Utilities  Inc.  (dAi/a/)  Alliant 
UtiUties 

(Docket  No.  ER9S-4238-000] 

Take  notice  that  on  August  14. 1998, 
lES  Utilities  (d/b/a  Alliant  Utilities), 
tendered  for  filing  a  Letter  of 
Understanding  between  EES  Utilities  (d/ 
b/a  Alliant  Utilities)  and  Amana  Society 
Services  Company,  Traer  Municipal 
Utilities  and«Vinton  Municipal  Electric 
Utilities,  on  behalf  of  themselves  and 
the  other  members  of  the  Resale  Power 
Group  of  Iowa  (the  Customers), 
regarding  interpretation  of  the  lES 
Utilities  (d^/a  Alliant  Utilities)  Resale 
Electric  Service  Rate  Schedule  RES-3 
tariff  dated  April  30. 1993.  with 
revisions,  as  filed  with  the  Commission. 
The  Resale  Power  Group  of  Iowa 
comprises  all  of  the  utilities  p\irchasing 
electric  service  for  resale  imder  the 
RES-3  tariff. 

The  parties  have  reached  an 
unckrstanding  claziiying  RES-3  to  allow 
the  Customers  to  operate  their 
generation  to  make  sales  into  the 
wholesale  market,  when  that  generation 
is  not  required  by  lES  Utilities  (d/b/a 
Alliant  Utilities)  pursuant  to  the  RES-3 
tariff.  The  parties  also  agree  that  the 
operating  of  such  generation  does  not 
reduce  the  number  of  hours  that 
Customer-owned  generation  is  available 
to  IBS  Utilities  (d/b/a  Alliant  Utilities) 
under  RES-3.  « 

lES  Utilities  (d/b/a  Alliant  Utilities) 
requests  a  waiver  of  Commission  notice 
requirements  and  that  an  effective  date 
of  Jime  1. 1998  be  assigned. 

Comment  date:  September  3, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  FirstEnergy  Sjrstem 

(Docket  No.  ER98-423»-000] 

Take  notice  that  on  August  14. 1998, 
FirstEnergy  System  tendered  for  filing 
Service  Agreements  to  provide  Firm 
Point-td-Point  Transmission  Service  for 
Electric  Clearinghouse,  Inc.,  Minnesota 
Power,  Inc.,  and  WPS  Energy  Services, 
Inc.,  (Transmission  Customers).  Services 
are  being  provided  under  the 
FirstEnergy  System  Open  Access 
Transmission  Tariff  submitted  for  filing 
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by  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  ER97-412- 
000. 

The  proposed  effective  dates  under 
the  Service  Agreements  is  August  1, 
1998,  for  the  above  mentioned  Service 
Agreements. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Abacus  Group,  Ltd. 


(Docket  No.  ER98-424O-000J 

Take  notice  that  on  August  14, 1998, 
Abacus  Group,  Ltd.  (AGL),  tendered  for 
filing  Rate  Schedule  FERC  No.  1,  under 
whidi  AGL  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  AGL  requests  blanket 
authorization  to  purchase  and  resell 
electricity  at  negotiated,  market-based 
rates. 

AGL  is  a  New  Jersey  corporation  writh 
its  principal  place  of  business  in 
Bergenfield.  New  Jersey.  AGL  intends  to 
principally  engage  in  the  marketing  and 
brokering  of  electricity  and  natural  gas. 

AGL  proposes  to  act  as  a  power 
marketer,  purchasing  electricity  and 
reselling  it  to  wholesale  customers.  AGL 
may  also  engage  inother, 
nonjurisdictional,  activities  to  facilitate 
efficient  trade  in  the  bulk  power  market, 
such  as  facilitating  the  purchase  and 
sale  of  wholesale  energy  without  taking 
title  to  the  electricity  (brokering),  and 
arranging  services  in  related  areas  such 
as  transmission  and  fuel  supplies.  All 
transactions  between  AGL  and  its 
purchasers  and  sellers  will  be  at  rates 
negotiated  between  the  parties  to  the 
transaction. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  ER98-4241-0001 

Take  notice  that  on  August  14, 1998, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pxirsuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Non-Firm 
Point-to-Point  Service  Agreement 
between  CHGatE  and  SCANA  Energy 
Marketing,  Inc.,  The  term^  uid 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule, 
Original  Volume  No.  1  (Transmission 
Tariff)  filed  in  compliance  with  the 
Commission's  Order  No.  888  in  Docket 
No.  RM95-8-000  and  RM94-7-O01  and 
amended  in  compliance  with 
Commission  Order  dated  May  28, 1997. 


CHG&E  also  has  requested  waiver  of 
the  60-day  notice  provision  pursuant  to 
18  CFR  Section  35.11.  CHG&E  requests 
an  effective  date  of  August  4. 1998,  for 
the  Service  Agreement. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Central  Hudson  Gas  &  Electric  Corp. 

(Docket  No.  ER98-4242-0001 

Take  notice  that  on  August  14, 1998, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Non-Firm 
Point-to-Point  Service  Agreement 
between  CHG&E  and  H.Q.  Energy 
Services  (U.S.).  The  terms  and 
conditions  of  service  imder  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule, 
Original  Volume  No.  1  (Transmission 
Tariff)  filed  in  compliance  with  the 
Commission's  Order  No.  888  in  Docket 
No.  RM95-8-000  and  RM94-7-001  and 
amended  in  compliance  with 
Commission  Order  dated  May  28, 1997. 
CHG&E  also  has  requested  waiver  of 
the  60-day  notice  provision  pursuant  to 
18  CFR  Section  35.11.  CHG&E  requests 
an  effective  date  of  July  17, 1998.  for  the 
Service  Agreement. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-4243-0001 

Take  notice  that  on  August  14, 1998, 
UtiliCorp  United  Inc.  (UtiliCorp],  filed 
service  agreements  with  PG&E  Energy 
Trading-Power,  L.P.,  for  service  under 
its  Non-Firm  Point-to-Point  open  access 
transmission  service  for  its  operating 
divisions,  Missouri  Public  Service, 
WestPlains  Energy— Kansas  and 
WestPlains  Energy — Colorado. 

UtiliCorp  requests  an  effective  date  of 
August  14, 1998. 

Comment  date:  September  3, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Bonneville  Power  Administration 

(Docket  No.  NJ97-3-O031 

Take  notice  that  on  August  12, 1998, 
Bonneville  Power  Administration 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket 

Comment  date:  September  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs  ' 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Fedend  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  9a-23447  Filed  S-31-98:  8:45  am] 
BILUNQ  CODE  triT-OI-P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  8732-004-VA] 

City  Of  Manassas,  Nfirglnia  Department 
of  Public  Works;  Notice  of  Availability 
of  Environmental  Assessment 

August  26, 1998. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  was 
prepared  for  an  application  filed  by  the 
City  of  Manassas,  Virginia,  Department 
of  Public  Works  on  December  22. 1997, 
to  surrender  its  existing  exemption  fitjm 
licensing  for  the  Broad  Run 
Hydroelectric  Project. 

The  EA  evaluates  the  environmental 
impacts  that  would  result  from 
permanently  discontinuing  electric 
generation  at  the  existing  powerhouse 
located  below  the  City's  T.  Nelson 
EUiott  IDam  and  650-acre  Lake  < 

Manassas.  The  document  concludes  that 
approval  of  the  application  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropowef  Licensing. 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  viewed  at  the 
Commission's  Reference  and 
Information  Center,  Room  2A,  888  First 
Street.  N.E..  Washington.  D.C.  20426. 
Copies  also  may  be  obtained  by  c^ling 
the  EA  coordinator.  Peter  Yarrington,  at 
(202)  219-2939. 
Linwood  A.  Watson,  Ir., 
Acting  Secretary. 

(PR  Doc.  98-23414  Filed  8-31-98;  8:45  am) 
BNXMO  CODE  6717-01-11 
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ENVrRONMENTAL  PROTECTION 
AGENCY 

[FRL-6154-6] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  two 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
.   are  Eastern  Time.  All  meetings  are  open 
to  the  public,  however,  due  to  limited 
space,  seating  at  meetings  will  be  on  a 
first-come  basis.  For  furUier  information 
concerning  specific  meetings,  please 
contact  the  individuals  listed  below. 
Doounents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office. 

1.  Strategic  Ranking  Criteria  \ 

Subcommittee  (SRCS) 

The  Strategic  Ranking  Criteria 
.  Subcommittee  (SRCS),  an  ad  hoc 
subcommittee  of  the  Science  Advisory 
Board's  (SAB)  Executive  Committee, 
will  meet  on  Friday,  September  18, 
1998,  begiiming  no  earlier  than  9:00  am 
and  ending  no  later  than  5:00  pm.  The 
meeting  will  be  held  in  the  SAB 
Conference  Room  (Room  3709)  at  the 
EPA  Waterside  Mall  Complex.  401  M 
Street,  SW,  Washington,  DC  20460. 

Purpose — ^The  purpose  of  the  meeting 
is  to  engage  in  a  consultation  with 
Agency  staff  from  the  Office  of  the  Chief 
Financial  Officer  (OCFO)  on  possible 
criteria  that  could  be  applied  to  evaluate 
and  compare  Agency  programs  and 
activities  in  order  to  inform  Agency 
planning  and  budgeting. 

Backffound— Under  the  Agency's 
strategic  planning  and  budgeting 
framework,  EPA  aligns  all  of  its 
resources,  people  and  activities  imder 
10  strategic  goals,  42  objectives  and 
approximately  126  sub-objectives.  Over 
the  last  two  years,  the  Office  of  the  Chief 
Financial  Officer  (OCFO)  facilitated  a 
comparative  analysis  of  the  risks 
addressed  by  EPA's  strategic  sub- 
objectives.  The  results  of  the 
comparative  analysis  were  used  to  better 
inform  EPA's  planning  and  budgeting 
priorities.  OCFO's  short-term  goal  is  to 
improve  the  scientific  basis  for  the 
existing  comparative  risk  ranking 
process  and  to  introduce  cost  and 
economic  measuires  into  the 
comparative  analysis  of  the  Agency's 
sub-objectives  and  relevant  activities  for 
use  in  the  FY2001  planning  and 
budgeting  process. 


Charge — OCFO  is  asking  the  Science 
Advisory  Board  to  engage  in  a 
consultation  on  possible  criteria  that 
could  be  applied  to  evaluate  and 
compare  Agency  sub-objectives  and 
activities.  OCFO  has  also  begim  work  to 
develop  cost  and  economic  measures  for 
evaluating  sub-objectives.  Although  the 
primary  focus  of  the  consultation  will 
be  on  the  risk  criteria,  OCFO  is  also 
requesting  feedback  from  panel 
members  on  proposed  categories  of 
economic  evaluation  criteria  and 
possible  measures  for  evaluating  the 
relative  benefits  and  costs  of  EPA's  sub- 
objectives  and  activities. 

OCFO  plans  to  utilize  the  results  from 
the  consultation  to  develop  guidance  on 
comparative  analysis  for  Agency 
program  offices  to  use  in  the  FY2001 
planning  and  budgeting  process.  OCFO 
is  also  requesting  the  SAB  consider 
reviewing  the  results  of  the  program 
offices'  analyses  at  a  subsequent 
meeting.  The  primary  purpose  of  the 
second  meeting  would  be  to  assess  the 
extent  to  which  the  information 
provided  by  the  program  offices 
scientifically  support  the  comparative 
analysis  of  the  sub-objectives  and 
relevant  activities. 

Finally,  OCFO  is  interested  in  lessons 
learned  from  the  SAB's  past  and  present 
efforts  (e.g.,  the  SAB's  Integrated  Risk 
Project — IRP)  that  may  complement,  or 
have  applicability  to,  developing  long- 
term,  scientifically  robust  approaches 
for  conducting  comparative  risk  and 
benefit-cost  analyses. 

Comparative  Risk  Analysis 

Comments  are  solicited  on  both  the 
overall  approach  and  the  specific 
sections  of  the  existing  and  the 
proposed  future  risk  ranking  approach 
to  contribute  to  the  FY  2001  planning 
and  budgeting  process.  OCFO  requests 
that  SAB  panel  members  comment  on 
the  strengths  and  weaknesses  of  the 
existing  approach,  suggest  additional 
factors  for  consideration,  and  otherwise 
provide  recommendations  for  both 
short-and  long-term  improvements  or 
alternatives  to  the  existing  process. 

The  following  questions  apply  to  all 
three  types  of  risk  (health,  ecological, 
and  quality-of-Iife)  used  to  evaluate  the 
strategic  sub-objectives  in  the  previous 
comparative  risk-ranking  exercise. 

(a)  Were  the  attributes  and 
dimensions  used  to  define  the  risk  ranks 
adequate?  What  other  risk  attributes/ 
dimensions  should  be  incorporated 
[e.g.,  sustainability)? 

(b)  Are  three  levels  of  risk  (high, 
medium  and  low)  sufficient  to 
distinguish  differences  among  the 
various  EPA  programs?  Can  additional 
levels  be  added  and  still  be  defensible 


given  inherently  large  uncertainties? 
How  many  levels  would  be  useful  and 
still  feasible  and  defensible? 

(c)  Were  the  threshold  values  of  the ' 
attributes/dimensions  that  define  the 
ranks  adequate?  Given  that  any  set  of 
values  will  be  somewhat  subjective  and 
arbitrary,  can  the  SAB  recommend 
another  set,  or  a  process  for  developing 
more  useful  values? 

(d)  The  information  for  the  initial 
rankings  developed  for  the  previous 
comparative  analysis  was  completely 
qualitative.  How  well  does  the  new 
protocol  characterize  risk  for  the  risk 
ranking  process,  both  overall  and  the 
specific  sections? 

(e)  How  should  uncertainty  be 
characterized  for  the  purposes  of  risk 
rankings? 

(f)  Are  there  alternative  ranking 
methods  and/ or  analytical  approaches 
that  should  be  considered  for 
comparative  risk  analysis  in  this 
context? 

(g)  What  long-term  improvements 
should  OCFO  consider  in  conducting 
comparative  risk  analysis  for  planning 
and  budgeting  purposes? 

(h)  What  past/present  SAB  activities 
[e.g.,  IRP)  complement  this  effort  and 
what  lessons  can  be  learned  from  these 
activities? 

Comparative  Cost,  Benefit  and 
Economic  Analyses 

As  noted  above,  the  Agency  is 
working  to  develop  cost  and  economic 
measures  for  evaluating  Agency  sub- 
objectives  to  support  the  aimual 
planning  and  miUti-year-planning 
processes  and  to  establish  a  baseline 
and  framework  for  utilizing  economics 
in  strategic  pilaiming. 

The  most  immediate  requirement  for 
OCFO  is  to  develop  useful  cost  and      _^ 
economic  criteria  for  evaluating 
investments  and  dis-investments  for  the 
FY2001  annual  plaiming  process.  Four 
categories  of  economic  measures  are 
proposed:  agency  costs,  social  costs, 
benefits  (himian  health,  ecological  and 
quality  of  life,  whether  monetized, 
quantitative  or  qualitative),  and  equity 
considerations  [e.g..  effects  of  agency 
actions  on  sensitive  sub-populations, 
localized  geographic  effects,  and 
enviroimient^  justice).  The  benefits 
component  of  this  analysis  should 
correspond  closely  to  the  risk  reduction 
information  to  be  acquired  as  part  of  the 
comparative  risk  analysis. 

OCFO  requests  feedback  from  SAB 
panel  members  on  the  following  areas: 

(a)  Is  the  general  approach  the  OCFO 
is  considering  adequate  for 
characterizing  the  relative  costs  and 
benefits  achieved  by  EPA's  sub- 
objectives  and  relevant  activities? 
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(b)  Are  OCFO's  suggested  cost  and 
economic  measures  adequate  for 
characterizing  the  relative  costs  and 
benefits  achieved  by  EPA's  sub- 
objectives  and  relevant  activities? 

(c)  Are  the  linkages  between  the 
benefits  and  the  reductions  in  risks  for 
the  same  sub-objectives  and  activities 
clear  and  imambiguous? 

For  Further  Information — Copies  of 
the  materials  provided  to  the 
Subcommittee  are  not  available  from  the 
SAB  Staff.  Sin^e  copies  of  these 
documents  may  be  obtained  from  Ms. 
Anita  Street,  Office  of  the  Chief 
Financial  Officer,  telephone  (202)  260- 
3626,  or  via  E-mail  at: 
street.anita@epa.gov.  For  additional 
information,  including  a  draft  agenda, 
contact  Ms.  Mary  Winston,  SAB 
Committee  Operations  Staff,  at  tel.  (202) 
260-2554  or  via  E-mail  at: 
winston.mary@epa.gov.  Any  member  of 
the  public  wishing  to  submit  oral  or 
written  comments  to  the  Subcommittee 
must  contact  Stephanie  Sanzone, 
Designated  Federal  Officer  for  the 
Subcommittee,  in  writing,  no  later  than 
4:00  pm  Eastern  Time  on  September  14, 
1998  at  Science  Advisory  Board  (1400), 
U.S.  EPA,  Washington,  DC  20460,  tel. 
(202)  260-6557;  fax  (202)  260-7118;  or 
E-mail:  sanzone.stephanie@epa.gov. 
Oral  comments  will  be  limited  to  5 
minutes  per  individual  or  group. 
Written  comments  in  any  length  may  be 
provided  to  Ms.  Sanzone  at  the  above 
address  prior  to  the  meeting.  See  below 
for  details  on  providing  comments  to 
the  SAB. 

2.  Quality  Management  Subcommittee 
(QMS) 

The  Quality  Management 
Subcommittee  (QMS),  of  the  Science 
Advisory  Board's  (SAB)  Environmental 
Engineering  Committee,  will  meet  from 
Tuesday,  September  22, 1998,  beginning 
no  earlier  than  9:00  am  through 
Thursday  September  24,  ending  no  later 
than  5:00  pm.  The  meeting  will  be  held 
'  in  the  SAB  Conference  Room  (Room 
3709)  at  the  EPA  Waterside  Mall 
Complex,  401  M  Street,  SW, 
Washington,  DC  20460. 

Purpose— At  its  April  27-29, 1998 
public  meeting,  the  Subcommittee 
reviewed  the  Agency's  quality 
management  program  and  project-level 
documents  (for  further  information,  the 
charge,  and  dociunent  availability,  see 
63  Federal  Register  17000,  April  7, 
1998).  The  purpose  of  the  September 
22-24  meeting  is  to  review  the 
implementation  of  EPA's  quaUty 
system. 

For  Further  Information — For 
additional  information,  including  a  draft 
agenda,  contact  Ms.  Mary  Winston,  SAB 


Committee  Operations  Staff,  at  tel.  (202) 
260-2554  or  via  E-mail  at: 
winston.mary@epa.gov.  Any  member  of 
the  public  wishing  to  submit  oral  or 
written  comments  to  the  Subcommittee 
must  contact  Kathleen  White  Conway, 
Designated  Federal  Officer  (DFO)  for  the 
Subconunittee,  in  writing,  no  later  than 
4:00  pm  Eastern  Time  on  September  16, 
1998  at  Science  Advisory  Board  (1400), 
U.S.  EPA,  Washington,  DC  20460,  tel. 
(202)  260-2558;  fax  (202)  260-7118;  or 
E-mail:  conway.kathleen@epa.gov.  Oral 
comments  will  be  limited  to  5  minutes 
per  individual  or  group.  Written 
comments  in  any  length  may  be 
provided  to  the  DFO  at  the  above 
address  prior  to  the  meeting.  See  below 
for  details  on  providing  comments  to 
the  SAB. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  repeat  previously 
submitted  oral  or  written  statements.  In 
general,  each  individual  or  group 
making  an  oral  presentation  vdll  be 
limited  to  a  total  time  of  ten  minutes. 
This  tilne  may  be  reduced  at  the 
discretion  of  the  SAB,  depending  on 
meeting  circmnstances.  C5ral 
presentations  at  teleconferences  will 
normally  be  limited  to  three  minutes  per 
speaker  or  organization.  Written 
comments  (at  least  35  copies)  received 
in  the  SAB  Staff  Office  sufficiently  prior 
to  a  meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subconmiittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments,  which  may  of  any  length, 
may  be  provided  to  the  relevant 
conmiittee  or  subcommittee  up  uptil  the 
time  of  the  meeting. 

The  Science  Advisory  Board 

Information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  foimd  in  The 
FY1997  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Committee  Evaluation  and  Support 
Staff  (CESS)  by  contacting  US  EPA, 
Science  Advisory  Board  (1400), 
Attention:  CESS,  401 M  Street,  SW, 
Washington,  DC  20460  or  via  fax  (202) 
260-1889.  Additional  information 
concerning  the  SAB  can  be  found  on  the 
SAB  Home  Page  at:  http:// 
www.epa.gov/sab. 

Copies  of  SAB  prepared  final  reports 
mentioned  in  this  Federal  Register 
Notice  may  be  obtained  immediately 
from  the  SAB  Home  Page  or  by  mail/fax 
from  the  SAB's  Committee  Evaluation 


and  Support  Staff  at  (202)  260-4126,  or 
via  fax  at  (202)  260-1889.  Please  provide 
the  SAB  report  number  when  making  a 
request. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  SAB  meetings, 
including  wheelchair  access,  should 
contact  the  appropriate  DFO  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  August  26, 1989. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
(PR  Doc.  9&-23506  Filed  8-31-98;  8:45  am] 
BNJJNQ  CODE  ssao-se-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

1 
[OPP-00535A;  FRL-6025-2I 

Changes  to  Registration  Priority 
System  Invoiving  Organophosphate 
(OP)  Alternatives  and  Reduced  Risk 
Candidates 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  EPA  has  issued  an  updated 
policy  for  the  prioritization  and 
expedited  review  of  applications  for 
significant  organophosphate  (OP) 
alternative  new  active  ingredients  and 
new  use  registration  appUcations  for 
conventional  pesticides  handled  by  the 
Agency.  The  policy  is  available  as  a 
Pesticide  Registration  (PR)  Notice 
entitled  "Changes  to  Registration 
Priority  System  Involving 
Organophosphate  (OP)  Alternatives  and 
Reduced  Risk  Candidates."  EPA 
proposed  this  policy  for  30  days  of 
pubUc  comment  on  May  13, 1998. 
Interested  parti^  may  request  a  copy  of 
the  Agency's  final  policy  as  set  forth  in 
the  ADDRESSES  unit  of  this  notice. 

ADDRESSES:  The  PR  Notice  is  available 
from  Peter  Caulkins;  by  mail: 
Registration  Division  (7505C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  nimiber,  and 
e-mail  address:  Rm.  713B,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  305-5447,  fax:  703-305-6920.  e- 
mail:  caulkins.peter@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Caulkins  at  the  telephone  number 
or  address  listed  above. 
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SUPPLEMEHTARY  information: 
I.  Electronic  Availability 

A.  Internet 

Electronic  copies  of  this  document 
and  the  final  PR  Notice  also  are 
available  from  the  EPA  Home  page  at 
the  Federal  Register  -  Environmental 
Documents  entry  for  this  docimient 
imder  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/). 

B.  Fax-on-Demand 

For  F{uc-on-Demand,  use  a  faxphone 
to  call  202-401-0527  and  select  item 
6111  for  a  copy  of  the  final  PR  Notice. 

n.  Background 

In  the  Federal  Register  of  May  13, 
1998  (63  FR  26591)  (FRL-5786-6).  EPA 
issued  for  comment  a  notice  announcing 
the  availability  of  a  draft,  updated 
policy  for  the  prioritization  and 
expedited  review  of  applications  for 
significant  OP  alternative  new  active 
ingredients  and  new  uses  for 
conventional,  primarily  agriodtural 
pesticides.  This  Federal  Register  notice 
annoimces  the  availability  of  the  final 
Pesticide  Registration  (PR).  The  PR 
Notice  changes  how  reduced-risk 
candidates  will  be  treated  in  the  priority 
system.  Specifically,  the  PR  Notice 
amends  EPA's  ciurent  priority  scheme 
by  making  OP  alternatives  that  pass  the 
reduced-risk  screen  the  second  highest 
priority  (#2)  behind  methyl  bromide 
alternatives  (#1).  Also,  any  submission 
that  is  determined  to  be  a  significant  OP 
alternative,  which  is  not  granted 
reduced-risk  status,  but  is  recommended 
by  the  Reduced-Risk  Committee  for 
expedited  review,  may  become  an 
Agency  priority  as  well.  Furthermore, 
any  submission  that  passes  the  reduced- 
risk  screen  may  become  an  Agency 
priority.  An  Agency  priority  does  not 
count  against  a  company's  limit  of  five 
priorities. 

PubUc  comments  submitted 
concerning  the  draft  PR  Notice  and  the 
issues  listed  in  the  previous  FR  Notice 
of  Availability  were  fully  considered 
before  the  PR  Notice  was  made  final. 

m.  Public  Docket 

All  public  comments,  as  well  as  a 
summary  of  the  Agency's  responses  to 
those  comments,  are  filed  in  the  Office 
of  Pesticide  Programs's  Docket  Office 
imder  docket  control  number  "OPP- 
00535."  The  public  record  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  pubUc  record  is  located  in 
Rm.  119,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA.  To  contact  the 
docket  office  by  mail,  telephone,  or  e- 
mail:  Public  Information  and  Records 
Integrity  Branch,  Information  Resources 


and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  (703)  305-5805; 
e-mail:  opp-docket@epamail.epa.gov. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  August  24, 1998. 
James  Jones 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  98-23477  Filed  a-31-98;  8:45  am] 
BiLUNG  cooE  asao-sfr-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-«154-4] 

Availability  of  Hard  Copy  Summary 
Report  on  the  Sector  Facility  Indexing 
Project 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availabiUty. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of  a  hard  copy  summary 
report  on  the  Sector  Facility  Indexing 
Project  (SFIP).  The  SFIP  is  a 
community-right-to-know  and  data 
integration  pilot  project  that  provides 
environmental  performance  data  for 
facilities  within  five  industrial  sector^. 
The  industrial  sectors  profiled  within 
the  SFIP  are  automobile  assembly; 
petroleum  refining;  pulp  manufacturing; 
iron  and  steel;  and  primary  smelting 
and  refining  of  aluminum,  copper,  lead, 
and  zinc  (nonferrous  metals).  The 
summary  report  is  a  publication  that 
provides  aggregated,  pre-formatted 
information.  Cta  May  1, 1998,  the  EPA 
released  the  Internet  website  containing 
the  SFIP  data.  (See  63  FR  27281,  May 
18, 1998).  The  SFIP  website  is  designed 
as  an  interactive  tool  that  allows  users 
to  customize  the  information  and  delve 
into  greater  detail  to  look  at  information 
that  is  too  voliuninous  to  include  in  the 
hard  copy  siunmary  report. 
DATES:  The  hard  copy  summary  report 
is  currently  available  to  the  public.  As 
previously  annoimced,  the  Internet  SFIP 
website  was  released  on  May  1, 1998. 
ADDRESSES:  Requests  for  the  hard  copy 
summary  report  may  be  sent  to:  SFIP,  55 
Wheeler  Street,  Cambridge,  MA  02138. 
Requests  may  also  be  made  to  the  SFIP 
telephone  hothne  at  617-520-3015.  The 
Internet  address  for  the  SFIP  is  the 
following:  http://www.epa.gov/oeca/sfi 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Lischinsky,  U.S.  Environmental 
Protection  Agency,  Office  of 
Compliance  (2223-A),  401  M  Street, 
SW,  Washington,  DC  20460;  telephone: 
(202)564-2628,  fax:  (202)  564-0050;  e- 
mail:  lischinsky.roberi@epa.gov 

Dated:  August  24, 1998. 
Mamie  Miller, 

Branch  Chief,  Manufacturing  Bmnch, 
Manufacturing  Energy  &■  Transportation 
Division,  Office  of  Compliance. 
[FR  Doc.  98-23499  Filed  8-31-98;  8:45  am] 
BILLINQCODE  656»-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collect]on(s)  Submitted  to  0MB  for 
Review  and  Approval 

August  25. 1998. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction- 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  niunber.  No 
person  sball  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utiUty,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  1, 1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications,  Room 
234, 1919  M  St.,  NW.,  Washington.  DC 
20554  or  via  internet  to  lesmith@fcc.gov. 


46446 


Federal  Register/Vol.  63,  No.  169/Tuesday,  September  1,  1998/Notices 


Federal  Register/Vol.  63.  No.  169/Tuesday,  September  1,  1998/Notices 


46445 


FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

0MB  Approval  Number:  3060-0767. 

Title:  Auction  Forms  and  License 
Transfer  Disclosures — Supplement  for 
the  Second  R  &  O,  Order  on 
Reconsideration,  and  Fifth  NPRM  in  CC 
Docket  No.  92-297. 

Form  Number:  N/A, 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  44,000 
(180,000  annual  responses). 

Estimated  Time  Per  Response:  0,5-4.0 
hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements. 

Total  Annual  Burden:  773.000  hours. 

Cost  to  Respondents:  $47,452,000. 

Needs  and  Uses:  The  auction  ndes, 
among  other  things,  require  small 
business  applicants  to  submit 
ownership  information  and  gross 
revenue  calculations,  and  all  applicants 
to  submit  terms  of  joint  bidding 
agreements  (if  any).  Furthermore,  in 
case  a  licensee  defaults  or  losses  its 
license,  the  Commission  retains  the 
discretion  to  reauction  such  licenses.  If 
licenses  are  reauctioned,  the  new 
license  winner  would  be  required  at  the 
close  of  the  reauction,  to  comply  ^^^ 
the  same  disclosure  requirements. 
Finally,  licensees  who  transfer  licenses 
within  three  years  will  be  required  to 
maintain  certain  information  to  ensure 
compliance  with  Commission  rules. 

Specifically:  (1)  Small  business 
license  winners  (and  their  successors  in 
interest  as  licensees)  will  be  required  to 
maintain  a  file  over  the  license  term 
containing  ownership  and  gross 
revenues  information,  necessary  to 
determine  their  business  eligibility  as  a 
small  business  and  (2)  licensees  who 
transfer  licensees  within  three  years  are 
required  to  maintain  a  file  of  all 
documents  and  contracts  pertaining  to  - 
the  transfer.  Applicants  that  do  not 
obtain  the  license(s)  for  which  they 
applied  shall  maintain  such  files  until 
the  grant  of  such  license(s)  is  final,  or 
one  year  fi'om  the  date  of  the  filing  of 
their  short-form,  application  (FCC  Fprm 
175),  whichever  is  earlier. 

The  Commission  also  adopted  rules  to 
determine  the  amount  of  unjust 
enrichment  payments  to  be  assessed 
upon  assignment,  transfer,  partitioning 
and  disaggregation  of  licenses.  This  . 


rule,  applicable  to  all  ciurent  and  future 
licensees,  is  based  upon  the  unjust 
enrichment  of  rule  currently  applicable 
to  broadband  PCS  licensees. 
Additionally,  the  Commission  amended 
its  general  anticollusion  rules, 
permitting  the  holder  of  a  non- 
controlling  attributable  interest  in  an 
applicant  to  obtain  an  ownership 
interest  in  or  enter  into  a  consortium 
arrangement  with  another  applicant  for 
a  license  in  the  same  geographic  area 
provided  that  the  original  applicant  has 
withdrawn  from  the  auction,  is  no 
longer  placing  bids,  and  has  no  further 
eligibility.  To  meet  the  requirements  of 
the  exception,  the  attributable  interest 
holder  will  be  required  to  certify  to  the 
Commission  that  it  did  not 
commimicate  with  the  new  applicant 
prior  to  the  date  the  original  applicant 
withdrew  from  the  auction,  and  that  it 
will  not  convey  bidding  information,  or 
otherwise  serve  as  a  nexus  between  the 
previous  and  the  new  applicant. 

Federal  Commuaications  Commission,  v 

Williun  F.  Caton. 

Deputy  Secretary. 

[FR  Doc.  98-23440  Filed  8-31-98;  8:45  am) 

BILLMQ  CODE  C712-1(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2294] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

August  25, 1998. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street. 
NW,  Washington,  DC  or  may  be 
purchased  bom  the  Commission's  copy 
contractor,  ITS,  Inc.,  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
fHed  September  16, 1998., See  Section 
1.4(b)(1)  of  the  Commission's  rule  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time- for  filing  oppositions  has  expired. 

Subject:  Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1998 
(MD  Docket  No.98-36). 

Number  of  Petitions  File:  5. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  98-23439  Filed  8-31-98;  8:45  am) 

WLUNQ  CODE  CZia-OI-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1238-DR] 

Wisconsin;  Amendn>ent  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin,  (FEMA-1238-DR),  dated" 
August  12, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  August  18, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  12, 1998. 

Milwaukee  and  Waukesha  Counties  for 
Public  Assistance  (already  designated  under 
the  Individual  Assistance  prograpi). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  Iw  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Blown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-23491  Filed  8-31-98;  8:45  am) 
BILLMQ  CODE  6n»-02-l> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1238-DR] 

Wisconsin;  Amendment  No.  3  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emei^ency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin  (FEMA-1238-DR),  dated 
August  12, 1998,  and  related 
determinations. 
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EFFECTIVE  DATE:  August  19, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  6^6-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  August 
15, 1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Dmnis  H.  Kwiatkowski 

Deputy  Associate  Director,  Response  and 

Jtecovery  Directorate. 

[FR  Doc.  98-23492  Filed  8-31-98;  8:45  am] 

MLUNO  CODE  CTIt-OI-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1238-OR] 

Wisconsin;  Amendment  No.  1  to  Notice 
of «  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin,  (FEMA-1238-DR).  dated 
August  12, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  August  18, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin  is  hereby  amended  to 
include  Public  Assistance  in  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
decliaration  of  August  12, 1998. 

Rock  and  Sheboygan  Counties  for  Public 
Assistance  (already  designated  under  the 
Individual  Assistance  program). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 


Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemplojrment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  98-23493  Filed  8-31-98;  8:45  am) 

BILUNO  CODE  I71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1238-OR] 

Wisconsin;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Wisconsin 
(FEMA-1238-DR),  dated  August  12, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  August  12, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  12, 1998,  the  President  declared 
a  major  disaster  imder  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  hav»  determined  that  the  damage  in 
certain  areas  of  the  State  of  Wisconsin, 
resulting  from  severe  storms  and  flooding 
beginning  on  August  5, 1998,  and  continuing 
is  of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  Public  Law  93- 
288,  as  amended  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Wisconsin. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  &t>m  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  is  later 
warranted.  Federal  funds  provided  under 


that  program  will  also  he  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
PubUc  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Ron  Sherman  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Wisconsin  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Milwaukee,  Rock,  Sheboygan,  and 
Waukesha  Coimties  for  Individual 
Assistance. 

All  counties  within  the  State  of 
Wisconsin  are  eligible  to  apply  for 
assistance  imder  the  Hazani  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

James  L.  Witt. 

Director. 

(FR  Doc.  98-23494  Filed  8-31-98;  8:45  am] 

BILUNO  CODE  C71»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

FEMA-1236-DR] 

Wisconsin;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin,  (FEMA-1236-DR),  dated 
July  24, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  August  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
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SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  24, 1998: 

Richland  County  for  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Pribram;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Pn^ram.) 

Dennis  H.  Kwiatkowski, 
Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-23495  Filed  8-31-98;  8:45  ami 
WLUNQ  CODE  e7ia-a2-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[Docket  No.  FEMA-REP-3-PA-1] 

Pennsylvania  Emergency  Response 
and  Preparedness  Plan  for  the 
Susquehanna  Steam  Electric  Station 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Finding  and  determination. 

SUMMARY:  FEMA  gives  notice  of 
approval  of  the  State  of  Peimsylvania 
and  local  Radiological  emergency 
response  plans  and  preparedness  site- 
specific  to  the  Susquehanna  Steam 
Electric  Station. 

DATES:  This  certification  and  approval 
are  effective  as  of  August  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regional  Director,  FEMA  Region  HI,  105 
South  Seventh  Street,  2nd  Floor,  and 
Philadelphia,  Pennsylvania  19106. 
Please  refer  to  Docket  No.  FEMA-REP- 
3-PA-l. 

SUPPlfMENTARY  INFORMATION:  In 
accordance  with  the  Federal  Emergency 
Management  Agency  (FEMA)  Rule,  Title 
44  CFR,  Part  350,  the  State  of 
Pennsylvania  originally  submitted  the 
Emergency  Response  and  Preparedness 
Plans  site-specific  to  the  Susquehaima 
Steam  Electric  Station,  located  in 
Luzerne  County.  Pennsylvania,  to  the 
Regional  Director  of  FEMA  Region  ni  for 
review  and  approval  on  June  30, 1989. 
During  the  review  of  the  site-specific 
offsite  radiological  emergency  response 
plans  and  preparedness,  the  FEMA 


Region  111  Regional  Assistance 
Committee  (RAC)  identified  several 
planning  issues  which  required 
correction  prior  to  a  recommendation  of 
formal  plan  approval  under  Title  44 
CFR,  Part  350.  During  the  FEMA 
Headquarters  process,  several  issues 
were  identified  which  were  referred 
back  to  FEMA  Region  HI  for 
clarification.  Subsequently,  on  February 
28. 1997,  the  FEMA  Region  III  Director 
forwarded  her  evaluation  of  the  offsite 
radiological  emergency  response  plans 
and  preparedness  and  a 
recommendation  for  formal  approval,  in 
accordance  with  Section  350.11  of  the 
FEMA  Rule.  Included  in  this  evaluation 
a  review  of  the  Susquehanna  Steam 
Electric  Station  offsite  radiological 
emergency  preparedness  exercise 
conducted  on  August  15-16, 1995.  in 
accordance  with  Section  350.9  of  the 
FEMA  Rule,  and  a  report  of  the  Public 
Meeting  conducted  on  December  9. 
1982,  in  accordance  with  Section  350.10 
of  the  FEMA  Rule. 

Based  on  the  evaluation  and 
recommendation  for  approval  by  the 
FEMA  Region  III  Director  and  the 
review  by  the  Headquarters  staff,  in 
accordance  with  section  350.12  of  the 
FEMA  Rule,  I  find  and  determine  that 
the  State  of  Pennsylvania  and  local 
radiological  emergency  response  plans 
and  preparedness  site-specific  to  the 
Susquehanna  Steam  Electric  Station  are 
adequate  to  protect  the  health  and  safety 
of  the  public  living  in  the  vicinity  of  the 
site.  The  offsite  radiological  emergency 
.  response  plans  and  preparedness  are 
assessed  as  adequate  in  that  there  is 
reasonable  assurance  that  appropriate 
protective  measures  can  be  taken  offsite 
in  the  event  of  a  radiological  emergency 
and  that  the  plans  are  capable  of  being 
implemented. 

The  prompt  alert  and  notification 
system  installed  and  operational  around 
the  Susquehaima  Steam  Electric  Station 
was  previously  approved  by  FEMA  on 
August  15,  l986.  in  accordance  with  the 
criteria  of  NUREG-0654/FEMA-REP-l. 
Rev.l,  Appendix  3,  and  FEMA-REP-10. 
"Guide  for  the  Evaluation  of  Alert  and 
Notification  Systems  for  Nuclear  Power 
Plants."  FEMA  will  continue  to  review 
the  status  of  the  offsite  radiological 
emergency  response  plans  and  site- 
specific  to  the  Susquehanna  Steam 
Electric  Station  in  accordance  with 
Section  350.13  of  the  FEMA  Rule. 

Dated:  August  21, 1998. 
KayCGoss. 

Associate  Director  for  Preparedness.  Training, 
and  Exercises. 

(FR  Doc.  98-23496  Filed  8-31-98;  8:45  ami 
Btumo  CODE  sna-os-p 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)).  

The  notices  are  available  for        f 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  15, 1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  Carl  V.  Thomas,  Lawrenceville, 
Georgia;  Sophia  Leasing  Foundation. 
Duluth,  Georgia;  William  Barber, 
Snellville,  Georgia;  Nachalah  Holdings 
Foundation,  Duluth,  Georgia;  Mary  Beth 
Thomas.  Lawrenceville,  Georgia; 
Marguerite  Thomas,  Cooper  City. 
Florida;  Herbert  J.  Phillips. 
Lawrenceville,  Creorgia;  R.L.  Phillips, 
Buford,  Georgia;  Don  Cox,  Hoschton, 
Georgia;  Lloyd  &  Rhonda  Phillips, 
Buford,  Georgia;  Stanley  Phillips, 
Braselton,  Georgia;  Scott  &  Angela 
Ward,  Buford,  Georgia;  David  J.  &  Gay 
Lyim  Nieminen,  Lilbum,  Georgia;  Grant 
Marant.  Fort  Lauderdale.  Florida;  Lind^ 
Marant,  Fort  Lauderdale,  Florida; 
Forrest  Buckley,  Lilbum,  Georgia; 
Simshine  Financial,  Lawrenceville, 
Georgia;  James  Crow,  Lawrenceville, 
Georgia;  R&T  Foundation,  Watkinsville, 
Georgia;  J.V.  Jones,  Duluth,  Georgia; 
Solomon  King.  Lawrenceville,  Georgia; 
Midbael  Sahlgren,  Gumming.  Georgia; 
William  L.  Carmichael,  Conyers, 
Georgia;  Richard  Edwards, 
Lawrenceville,  Georgia;  Vivian 
Edwards,  Lawrenceville.  Georgia: 
Jeremy  Edwards,  Lawrenceville, 
Georgia;  James  F.  Rouse,  Lawrenceville, 
Georgia;  Jenene  Rouse,  Lawrenceville, 
Georgia;  Robert  G.  &  Adele  H.  Bart)er. 
Merritt  Island,  Florida;  Dale  Skrobot, 
Canton,  Georgia;  Charles  Thomlinson. 
Plant  City,  Florida;  DeWitt  Woodward, 
Tampa,  Florida;  Harper  Guirm,  Lilbum. 
Georgia;  Jeff  Guinn.  Stone  Mountain. 
Georgia;  James  Agee,  Duluth,  Georgia; 
Bertram  Smith,  Norcross,  Georgia;  and 
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Matt  Callahan  Lawrepceville,  Georgia; 
to  retain  voting  shares  of  First  Western 
Bank,  Cooper  City,  Florida. 

In  addition  Carl  V.  Thomas, 
Lawrenceville,  Georgia,  has  also  applied 
to  acquire  additional  voting  shares  of 
First  Western  Bank,  Cooper  City, 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  26, 1998. 
Robert  deV.  Friereon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-23389  Filed  8-31-98;  8:45  am] 
BQJJNQ  COOE  a210-01-F 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  etseq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Fart 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  Blings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offlces  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  25, 
1998. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandsti'and, 
Vice  President)  90  Hennepin  Avenue, 
P.O.  Box  291,  Minneapolis,  Minnesota 
55480-0291: 

1.  Provincial  Corp.,  Lakeville, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  at  least  85 
percent  of  the  voting  shares  of 
Provincial  Bank,  Lakeville,  Minnesota. 


B.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Texas  Financial  Bancorporation, 
Inc.,  Minneapoolis,  Minnesota,  and 
Delaware  Financial,  Inc.,  Wilmington, 
Delaware;  to  acquire  100  percent  of  the 
voting  shares  of  Walburg  State  Bank. 
Georgetown,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  26, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-23388  Filed  8-31-98;  8:45  am] 

WLUNQ  CODE  «210-01-F 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  25, 
1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303-2713: 

1.  Appalachian  Bancshares,  Inc., 
Ellijay,  Georgia;  to  acquire  100  percent 
of  the  voting  shares  of  First  National 


Bank  of  Union  Coimty,  Blairsville, 
Geor^a. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  First  Beemer  Corporation,  Beemer, 
Nebraska;  to  acquire  an  additional  77.9 
percent,  for  a  total  of  80.8  percent  of  the 
voting  shares  of  Citizens  Bank,  Bancroft, 
Nebraska. 

C.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Grandview  Bancshares,  Inc., 
Grandview,  Texas,  and  Grandview 
Delaware  Financial,  Inc.,  Dover. 
Delaware;  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  Grandview 
Delaware  Financial,  Inc.,  Dover, 
Delaware,  and  thereby  indirectly 
acquire  First  State  Bank,  Grandview, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  27, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-23540  Filed  8-31-98;  8:45  am] 
BILUNQ  COOE  KIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Pennlssible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  NonlianKIng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by' Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated.    • 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  tke  applications  must  be 
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received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  16, 1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaimie,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

l.Acadiana  Bancshares,  Inc., 
Lafayette,  Louisiana;  to  Acquire  Cadence 
Holdings,  L.L.C.,  Lafayette,  Louisiana, 
and  thereby  engage  in  consimier 
lending,  pursuant  to  §  225.28(b)(1)  of 
Regulation  Y,  issuance  and  sale  of 
money  orders,  travelers  checks  and 
similar  consxuner-type  payment 
services,  pursuant  to  §  225.28(b)(13)  of 
Regulation  Y,  tax-preparation  services, 
pursuant  to  §  225.28(b)(6)(vi)  of 
Regulation  Y,  and  check  cashing 
services  and  wire  money  transfer 
services,  pursuant  to  Popular,  Inc.,  84 
Fed.  Res.  Bull.  481  (1998). 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  27, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-23539  Filed  8-31-98;  8:45  am] 

BILUNO  COOE  eZIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m.,  Tuesday, 

September  8, 1998. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lyim  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  dt  http:// 
www.bog.frb.fed.us  for  an  electronic 
annoimcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 


Dated:  August  28, 1998. 
Robert  DeV.  Frierson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-23677  Filed  8-28-98;  3:41  pm) 

BtLUNQ  COOE  SMO-OI-P 


FEDERAL  TRADE  COMMISSION 


[File  No.  981-0127] 

Commonwealth  Land  Title  Insurance 
Company;  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  tbis 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  imfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  compliant  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — ^that  would  settle  these 
allegations. 

DATES:  Conunents  must  be  received  on 
or  before  November  2, 1998. 
ADDRESSES:  Coihments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willard  Tom  or  Patrick  Roach,  FTC/H- 
394,  Washington,  D.C.  20580.  (202)  326- 
2786  or  32&-2793. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  noUce 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  August  26, 1998),  on  the 
Worid  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  bom  the 
FTC  Public  Reference  Room,  Room  H- 
130.  Sixth  Street  and  Pennsylvania 
Avenue.  N.W..  Washington.  D.C.  20580, 
either  in  person  or  by  calling  (202)  326- 
3827.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 


by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analjrsis  of  Proposed  Consent  Order  To 
Aid  Public  Commrat 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  proposed 
Consent  Order  from  Commonwealth 
Land  Title  Insurance  Company 
("Commonwealth"),  a  suteidiary  of 
LandAmerica  Financial  Group.  Inc.  The 
proposed  Consent  Order  is  designed  to 
remedy  the  anticompetitive  effects 
arising  from  Commonwealth's  proposed 
consolidation  of  its  title  plant  for 
Washington,  D.C,  with  that  of  a 
competitor.  First  American  Title 
Insurance  Company  ("First  American"). 
■  Title  plants  are  privately  owned 
collections  of  records  and/ or  indices 
that  are  used  by  abstractors,  title 
insurers,  title  insurance  agents,  and 
others  to  determine  ownership  of  and 
interests  in  real  property  in  connection 
with  the  underwriting  and  issuance  of 
tide  insiuance  policies  and  for  other 
purposes.  Under  the  terms  of  the 
agreement  Commonwealth  will  be 
required  to  take  certain  steps  to  ensure 
that  its  title  plant  is  operated  as  a 
separate,  independent  competitor;  to 
restore  its  customers  to  the 
competitively-determined  prices  and 
terms  that  existed  prior  to  the  proposed 
consolidation;  and  to  refund  to  its 
customers  amounts  charged  for  title 
plant  services  during  the  pendency  6f 
the  proposed  consolidation  in  excess  of 
those  prior  prices  and  terms. 

The  proposed  Consent  Order  has  been 
agreed  to  by  Cornmonwealth  and  by  its 
parent  corporation.'  The  Consent  Order 
has  been  placed  on  the  public  record  for 
60  days  so  that  the  Commission  may 
receive  comments  from  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  60  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
proposed  order. 

"Title  plants  are  privately-owned 
collections  of  title  information  obtained 
bom  public  records  that  can  be  used  to 
conduct  title  searches  or  otherwise 


>  Since  the  time  the  proposed  Consent  Order  wu 
agreed  to  by  Conunonweahh,  Commonwealth  has 
been  acquired  by  Lawyers  Title  Corporation,  now 
known  as  LandAmerica  Financial  Group,  Inc  The 
proposed  Order  by  its  terms  defines 
"Common wealth"  broadly  to  include  iu  parent, 
which  has  agreed  to  be  bound  by  the  terms  of  the 
Order. 
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ascertain  information  concerning 
ownership  of  or  interests  in  real 
property.  Title  plants  typically  contain 
summaries  or  copies  of  public  records 
or  documents  (often  in  a  format  that  is 
comparatively  easy  to  store  and  readily 
retrievable)  as  well  as  indices  to 
facilitate  locating  relevant  records  that 
pertain  to  a  particular  property.  Title 
plants  permit  users  to  obtain  real 
property  ownership  information  with 
significantly  greater  speed  and 
efficiency  than  by  consulting  the 
original  public  records,  which  may  be 
located  in  a  number  of  separate  public 
offices  {e.g..  offices  of  the  county 
recorder,  tax  authorities,  and  state  and 
federal  coiuts),  may  be  stored  in  an 
inconvenient  form,  and  may  be  indexed 
in  a  fashion  that  makes  it  difficult  to 
readily  research  a  particular  property. 
Because  of  the  coimty-specific  way  in 
which  title  information  is  generated  and 
collected  and  the  highly  local  character 
of  the  real  e^ate  markets  in  which  the 
title  plant  services  are  used,  geographic 
markets  for  title  plant  services  are 
highly  localized,  consisting  of  the 
county  or  local  jurisdiction  embraced  by 
the  real  property  information  contained 
in  the  title  plant. 

As  in  other  localities  across  the 
country,  the  use  of  title  plants  in  the 
District  of  Columbia  is  a  result  of 
difficulty  in  effectively  using  public 
sources  of  title  information  to  conduct 
title  searches.  A  complete  title  search  in 
the  District  involves  searching  a  niunber 
of  public  sources  of  information, 
including  land  records  and  records  of 
the  federal  and  local  courts.  As  recently 
as  1980  there  were  as  many  as  seven 
title  plants  in  the  District,  but  by  late 
1996  plant  closings  and  consolidations 
had  shrunk  the  number  to  two,  operated 
by  (Commonwealth  and  First  American.* 
In  addition  to  using  their  respective 
plants  for  their  own  title  insurance 
businesses.  Commonwealth  and  First 
American  each  sold  access  to  their 
plants  to  other  title  plant  users.  Most  of 
these  users  were  independent 
abstractors  or  abstract  companies 


'  Then  is  one  other  very  limited  collection  of  title 
information  owned  by  the  parent  of  Commonwealth 
and  leaMd  to  a  local  abstract  company.  This  latter 
collection  of  materials  is  inadequate  for  conducting 
title  searches  but  is  used  by  the  abstract  company 
for  reference  purposes.  The  consent  order  in 
LandAmerica  Financial  Croup.  Inc.,  Docket  No.  C- 
3808  (May  20, 1998),  requires,  as  to  the  District  of 
Columbia,  that  Commonwealth's  parent 
LandAmerica  Financial  Group.  Inc.,  divest  either 
the  Commonwealth  title  plant  interests  or  its 
interest  in  this  more  limited  collection  of  title 
information.  LandAmerica  has  requested  the 
Commission's  approval  to  divest  the  limited  title 
information  collection  to  the  abstract  company  to 
which  it  is  leased. 


conducting  title  searches  for  title 
insurance  companies  or  agents. 

Beginning  in  1996  or  earlier. 
Commonwealth  and  First  American 
began  to  discuss  consolidating  their  title 
plant  operations  in  the  District  of 
Columbia.  The  purpose  of  the 
consolidation  was  not  merely  to  avoid 
the  duplication  of  expenditures 
attendant  to  the  operation  of  two  plants, 
but  also  to  eliminate  competition 
between  the  two  title  plant  operators. 
Both  firms  had  met  the  costs  of  the  title 
plants's  operations  by  a  combination  of 
revenues  received  from  plant  users  and 
from  their  respective  title  insurance 
operations.  According  to  a  proposal 
presented  by  Commonwealth  to  First 
American,  the  fundamental  premise  of 
the  consolidation  was  that  the  two  firms 
should  no  longer  compete  with  each 
'  other  by  separately  maintaining  their 
respective  title  plants  but  should  take 
the  "final  step"  of  combining  the  last 
two  title  plants  in  the  District  of 
Columbia  so  that  costs  could  be  reduced 
and  title  plant  services  could  be  sold  at 
pricing  that  was  of  competitive 
pressure. 

Commonwealth  and  First  American  in 
September  1997  executed  a  letter  setting 
forth  their  understanding  that  they 
would  form  a  joint  venture  entity  to 
consolidate  their  respective  title  plant 
operations.  In  November  1997,  prior  to 
the  formation  of  the  planned  joint 
venture  entity.  Commonwealth 
relocated  its  title  plant  to  the  same 
premises  as  the  First  American  title 
plant.  At  that  time  customers  of  both 
Commonwealth  and  First  American 
were  required  to  execute  new 
agreements  that  stated  that  title  plant 
services  were  being  jointly  provided  by 
Commonwealth  and  Firet  .^erican 
pending  formation  of  a  joint  title  plant 
entity.  Some  forms  of  title  plant  access 
available  to  Commonwealth  users  prior 
to  the  proposed  consolidation  were  no 
longer  available  under  the  interim 
agreements.  The  new  rates  set  in  these 
interim  agreements  resulted  in  charges 
to  Conmionwealth  customers  as  much 
as  two  to  three  times  higher  than  under 
the  rates  and  terms  applicable  to  the 
same  customers  prior  to  the  proposed 
consolidation. 

Commonwealth  and  First  American 
did  not  complete  fonnation  of  the 
planned  joint  title  plant  entity.  After  the 
proposed  consolidation  was  questioned 
by  FTC  staff,  Commonwealth 
discontinued  its  participation  in  the 
planned  joint  venture  and  imdertook  to 
re-establish  its  title  plant  as  an 
independent  competitor  to  First 
American's  on  the  terms  embodied  in 
the  proposed  Consent  Order. 


The  Complaint  alleges  two  distinct 
grounds  on  which  Conunonwealth's 
actions  are  a  violation  of  the  law.  First, 
by  undertaking  with  First  American  to 
jointly  set  the  prices  for  title  plant 
services  before  the  planned  joint 
venture  was  legally  consimmiated, 
Commonwealth  acted  to  increase  prices 
and  restrict  output  in  the  market  for  title 
plant  services  in  the  District  of 
Coliunbia.  This  conduct  had  the  effect 
of  raising,  fixing,  and  maintaining  the 
price,  terms  and  conditions  of 
compensation  paid  for  title  plant 
services  in  the  District  of  Coliunbia,  in 
violation  of  Section  5  of  the  FTC  Act,  15 
U.S.C.  45.  This  charge  conforms  to  prior 
Commission  policy  to  apply  established 
antitrust  law  principles  of  liability  to 
competitors  that  engage  in  coordinated 
conduct  in  advance  of  the 
consimimation  of  a  planned  merger  or 
joint  venture.  See  The  Torrington  Co. 
and  Universal  Bearings.  Inc.,  114  F.T.C. 
283  (1991). 

In  addition,  the  Complaint  charges 
that  the  effect  of  the  proposed 
consolidation  of  the  Commonwealth 
and  the  First  American  title  plants,  if 
consimimated,  may  be  substantially  to 
lessen  competition  and  to  tend  to  create 
a  monopoly,  in  violation  of  Section  7  of 
the  Clayton  Act,  15  U.S.C.  18.  and 
Section  5  of  the  FTC  Act,  15  U.S.C.  45, 
by  eliminating  direct  actual  competition 
between  Commonwealth  and  First 
American  and  by  increasing  the 
likelihood  that  Conunonwealth  and 
First  American,  acting  in  concert,  can 
exercise  market  power  in  the  market  for 
title  plant  services  in  the  District  of 
Columbia. 

The  proposed  Consent  Order  requires 
Commonwealth  to  segregate  its  title 
plant  assets  from  those  of  First 
American,  move  its  title  plant  to  a 
separate  location  and  thereafter  operate 
its  title  plant  as  a  fully  functional  title 
plant  providing  title  plant  services  in 
competition  with  First  American.  It 
further  requires  Commonwealth  to  cease 
and  desist  from  claiming  any  rights 
under  the  interim  agreements  and  for  a 
period  of  one  year  to  restore  its  users  to 
the  most  recent  prices,  terms  and 
conditions  in  effect  prior  to  the 
proposed  consolidation.  In  addition,  the 
proposed  Consent  Order  requires 
Commonwealth  to  refimd  to  its  users  all 
amoimts  paid  for  title  plant  services 
during  the  pendency  of  the  proposed 
consolidation,  to  the  extent  the 
payments  exceeded  the  amounts 
payable  under  the  most  recent  prior 
terms  applicable  to  the  user.  If  the 
respondent  does  not  promptly  comply 
with  these  requirements,  the  Consent 
Order  permits  the  Commission  to 
appoint  a  trustee  to  carry  out  the 
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required  actions.  Information  available 
to  the  Commission  indicates  that 
Commonwealth  has  complied  with 
these  remedial  provisions  of  the 
proposed  Order. 

•  The  Consent  Order  also  includes  a 
requirement  that  for  ten  years  the 
respondent  provide  the  Commission 
with  prior  notice  of  various  future 
transactions  by  the  respondent 
involving  title  plant  interests  in  the 
District  of  Columbia.  A  prior  notice 
provision  is  appropriate  in  this  matter 
because  the  small  transaction  size  of 
most  individual  title  plant  acquisitions 
is  below  the  threshold  of  reportability 
under  the  Hart-Scott-Rodino  Act 
(Clayton  Act  §  7A,  15  U.S.C.  §  18a)  and 
because  the  luiderlying  conduct  at  issue 
establishes  a  credible  risk  that  the 
respondent  will  but  for  an  order  to  the 
contrary,  engage  in  otherwise 
unreportable  anticompetitive  mergers.  ^ 
In  addition,  the  Consent  Order  prohibits 
Commonwealth,  for  a  period  of  twenty 
years,  from  entering  into  or  attempting 
to  enter  into  agreements  or 
understandings  to  raise,  fix  or  stabilize 
prices  for  title  plant  services  in  the 
District  of  Coliunbia. 

Properly  structiu«d  joint  ventures 
between  competitors  relating  to  the 
production  of  needed  supplies  or 
services  can  reduce  costs  and  improve 
economic  efficiency  without 
unreasonably  restricting  competition, 
where  the  joint  venture  preserves  the 
freedom  and  incentives  for  the  joint 
venture  partners  to  price  and  market 
their  goods  or  services  competitively. ' 
See,  e.g.,  United  States  v.  Alcan 
Aluminum  Ud..  605  F.  Supp.  619  (W.D. 
Ky.  1985)  (DO)  Consent);  Ethyl  Corp. 
and  The  Associated  Octel  Company 
Limitod,  and  Great  Lakes  Chemical 
Corporation,  Docket  Nos.  C-3814  and 
C-3815  (June  16, 1998).  The  proposed 
Consent  Order  does  not  prohibit 
Commonwealth  from  entering  into 
arrangements  with  First  American  or 
anyone  else  to  share  or  reduce  the  costs 
of  carrying  on  its  title  plant  operations, 
so  long  as  the  arrangements  do  not 
compromise  Commonwealth's  pricing 
independence  or  fix  or  stabilize  the 
prices  or  rates  for  title  plant  services. 
Any  such  arrangements  would  be 
subject  to  review  by  the  Commissim 
under  the  prior  notice  provisions  of  the 
proposed  Order. 

llie  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Consent  Order,  and  it  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 


'  See  Statement  of  FTC  Policy  Concerning  Prior 
Approval  and  Prior  Notice  Provisions  (June  21, 
199S). 


proposed  Consent  Order  or  to  modify  in 
any  way  their  terms. 

By  direction  of  the  Cbminission. 
Donald  S.  Qark, 
Secretary. 

[PR  Doc.  9a-23449  Filed  8-31-98;  8:45  am) 
BILUNQ  CODE  CTSO-OI-M 

FEDERAL  TRADE  COMMISSION 
[RIe  No.  951-0097] 

Merck  &  Co.,  Inc.,  et  al.;  Analysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  November  2, 1998. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  PA.  Ave..  NW., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Baer  or  Willard  Tom.  FTC/H- 
394.  Washington,  D.C.  20580.  (202)  326- 
2932  or  326-2786. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
tb  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  (Stained  from  the  FTC 
Home  Page  (for  August  27, 1998),  on  the 
World  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 


comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  insi}ection  and  copying  at  its 
principal  office  in  accordance  with 
section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Anal3rsi8  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an   * 
Agreement  Containing  Consent  Order 
from  Merck  and  Co.,  Inc.  ("Merck")  and 
Merck-Medco  Managed  Care.  LLC 
("Medco").  (or  "Proposed 
Respondents")  in  resolution  of  antitrust 
concerns  arising  from  Merck's 
acquisition  of  Medco. 

"The  proposed  consent  order  ("Order") 
has  been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  {>eriod 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Conunission 
will  again  review  the  Agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
Agreement  or  make  final  the 
Agreement's  proposed  Order. 

The  Commission  has  reason  to  believe 
that  Merck's  acquisition  of  Medco  may 
substantially  lessen  competition  in 
violation  of  Section  7  of  the  Clayton 
Act.  as  amended.  15  U.S.C.  18  and 
Section  5  of  the  FTC  Act,  as  amended, 
15  U.S.C.  45.  TTie  Order,  if  issued  by  the 
Commission,  would  settle  the 
allegations  of  the  proposed  Complaint 
("Complaint"). 

The  Complaint  in  this  matter  alleges 
that  Merck  is  engaged  in  the 
development,  production  and  sale  of 
pharmaceutical  products,  including 
Mevacor  and  Zocor,  which  are  HMG- 
CoA  reductase  inhibitors  used  for 
treating  high  cholesterol;  and  Prinivil 
and  Vasotec,  which  are  ACE  Inhibitors 
used  for  treating  hjrpertension.  high 
blood  pressure  and  heart  disease.  It 
further  alleges  that  Merck's  subsidiary, 
Medco.  is  engaged  in  the  business  of 
providing  pharmacy  benefit 
management  services  to  corporations, 
insurance  companies,  labor  unions, 
third  party  payors,  and  other  members 
of  the  healthcare  industry. 

The  Complaint  further  alleges  that  a 
relevant  line  of  commerce  within  which 
to  analyze  the  effects  of  this  acquisition 
is  the  provision  of  pharmacy  benefit 
management  ("PBM")  services  by 
national  full-service  PBM  firms,  and  any 
narrower  markets  contained  therein. 
Other  relevant  lines  of  commerce  Mrithin 
which  to  analyze  the  effects  of  this 
acquisition  are  the  development, 
manufacture  and  sale  of  pharmaceutical 
products  in  specific  therapeutic 
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categories,  and  narrower  markets 
contained  therein  (including,  but  not 
limited  to,  the  markets  for  HMG-CoA 
reductase  inhibitors  and  ACE 
Inhibitors).  It  further  alleges  that  the 
relevant  market  for  PBM  services  by 
national  full-service  PBM  firms,  as  well 
as  the  relevant  markets  for 
pharmaceutical  products  in  specific 
therapeutic  categories,  are  moderately  to 
highly  conqentrated. 

The  Complaint  further  alleges  that 
there  are  substantial  barriers  to  entry 
into  the  relevant  markets.  Even  if  new 
entry  were  to  occur,  it  would  take  a  long 
time,  during  which  time  substantial 
harm  to  competition  could  occur. 

The  Complaint  further  alleges  that  as 
part  of  its  PBM  services,  Medco 
maintains  a  drug  formulary,  which  is  a 
listing,  by  therapeutic  category,  of 
ambulatory  drug  products  that  are 
approved  for  use  by  the  U.S.  Food  & 
Ihng  Administration,  and  which  is 
made  available  to  pharmacies, 
physicians,  third-party  payors,  and 
other  persons,  to  guide  in  the 
prescribing  and  dispensing  of 
pharmaceuticals.  Merck  pharmaceutical 
products  are  included  on  the  Medco 
formulary.  Medco  provides  a  variety  of 
other  PBM  services,  including  claims 
processing,  drug  utilization  review, 
pharmacy  network  administration,  mail 
service,  and  related  services.  Medco 
negotiates  with  pharmaceutical 
manufacturers,  including  Merck, 
concerning  placement  of  drugs  on -the 
Medco  formulary,  rebates,  discounts, 
prices  to  be  paid  for  pharmaceutical 
products  purchased  pursuant  to 
pharmacy  benefit  plans  managed  by 
Medco,  and  similar  matters.  Medco 
thereby  influences  the  prices  of 
pharmaceutical  products  and  the 
availability  of  such  products  under  the 
Medco  pharmacy  benefit  plans. 

The  Complaint  further  alleges  that  the 
effects  of  the  acquisition  of  Medco  by 
Merck  may  be  substantially  to  lessen' 
competition  in  the  relevant  markets  in 
violation  of  Section  7  of  the  Clayton 
Act,  as  amended,  15  U.S.C.  18,  and 
Section  5  of  the  Federal  Trade 
Commission  Act,  as  amended,  15  U.S.C. 
45,  in  the  following  ways,  among  others: 

(a)  Products  of  manufacturers  other 
than  Merck  are  Ukely  to  be  foreclosed 
firom  Medco's  formularies; 

(b)  Reciprocal  dealing,  coordinated 
interaction,  interdependent  conduct, 
and  tacit  collusion  among  Merck  and 
other  vertically  integrated 
pharmaceutical  companies  will  be 
enhanced; 

(c)  Medco  has  been  eliminated  as  an 
independent  negotiator  of 
pharmaceutical  prices  with 
manufacturers;  - 


(d)  Incentives  of  other  manufacturers 
to  develop  innovative  pharmaceuticals 
will  be  diminished;  and 

(e)  Pharmaceutical  prices  are  likely  to 
increase  and  the  quality  of  the 
pharmaceuticals  available  to  consumers 
is  likely  to  diminish. 

The  Complaint  further  alleges  that  the 
acquisition  of  Medco  by  Merck  violates 
Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18,  and  Section  5  of 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  45. 

The  Order  requires  Merck  to  cause 
Medco  to  maintain  and  make  available 
an  Open  Formulary,  and  provides  that 
the  Medco  "Universal  Formulary" 
complies  with  this  provision.  A  copy  of 
this  formulary  is  appended  to  the  Order. 
For  the  purposes  of  the  Order,  an  open 
formulary  is  defined  as  a  formulary  that 
allows  the  inclusion  of  any  ambulatory 
(i.e.,  non-hospital)  prescription  drug 
product  which  the  Medco  independent 
Pharmacy  and  Therapeutics  Committee 
("P&T  Conmiittee")  determines  is 
appropriate  for  inclusion  in  such 
formulary. 

The  Order  requires  that  Medqo 
appoint  an  independent  P&T  Committee 
to  administer  the  formulary.  This 
committee  will  make  all  decisions 
concerning  the  inclusion  and  exclusion 
of  drugs  on  the  Open  Formulary.  The 
Order  sets  forth  the  parameters  imder 
which  the  P&T  Committee  is  to  operate. 

The  Order  also  requires  that  Merck 
cause  Medco  to  accept  all  discounts, 
rebates  or  other  concessions  offered  by 
any  other  manufacturer  of 
pharmaceutical  products  on  the  Open 
Formulary,  and  requires  that  all  such 
discounts,  rebates  and  concessions  be 
truthfully  and  accurately  reflected  in 
determining  relative  rankings  of 
products  on  the  Open  Formulary. 
Nothing  in  the  Order  prohibits  Medco 
from  offering  closed  formularies  as  well 
as  the  Open  Formulary. 

The  Order  also  prohibits  Merck  and 
Medco  from  providing,  disclosing,  or 
otherwise  making  available  to  each 
other  Non-Public  Information,  with 
certain  exceptions  for  attorneys  and 
auditors.  This  includes  information 
concerning  other  persons'  bids, 
proposals,  contracts,  prices,  rebates, 
discounts,  and  or  other  terms  and 
conditions  of  sale. 

The  Order  also  requires  Merck  for  five 
years  to  retain  all  documents,  and  to 
cause  Medco  to  separately  retain  all 
documents,  relating  to  the  exclusion  of 
any  prescription  drugs  bom  the  Open 
Formulary,  any  preference  or  ranking 
accorded  to  any  prescription  drug  on 
the  Open  Formulary,  and  statements  or 
indications  of  discounts,  rebates  or 
other  concessions. 


The  Order  also  requires  Merck  and 
Medco  to  make  known  the  availability 
of  the  Open  Formulary  to  persons  who 
currently  have  a  PBM  service  agreement 
or  formulary  agreement  with  Medco, 
and  (for  a  period  of  five  years)  to 
prospective  customers. 

The  Order  also  compels  Merck  and 
Medco  to  fulfill  certain  standard 
notification,  reporting  and  inspection 
requirements. 

The  Order  terminates  seven  years 
from  the  date  it  becomes  final. 

It  is  anticipated  that  the  Order  would 
resolve  the  competitive  problems 
alleged  in  the  Complaint.  The  purpose 
of  this  analysis  is  to  facilitate  public 
comment  on  the  Order,  and  it  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
Order  or  to  modify  it  in  any  way. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only,  and  does  not  constitute  an 
admission  by  Proposed  Respondents 
that  the  law  has  been  violated  as  alleged 
in  the  complaint. 

By  direction  of  the  Commission. 
Donald  S.  aark. 
Secretary. 
[FR  Doc.  98-23450  Filed  8-31-98;  8:45  am] 

BILUNQ  CODE  «750-01-M 


FEDERAL  TRADE  COMMISSION 
[Docket  9286] 

Summit  Technology,  Inc.;  and  VISX, 
Inc.;  Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreements. 

SUMMARY:  The  two  consent  agreements 
in  these  matters  settle  alleged  violations 
of  federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
complaint  that  the  Commission  issued 
on  March  24, 1998,  and  the  terms  of  the 
consent  orders — embodied  in  the 
consent  agreements — that  would  settle 
most  of  these  allegations. 

DATES:  Comments  must  be  received  on 
or  before  November  2, 1998. 

ADDRESSES:  Comments  should  be 

directed  to:  FTC/Office  of  the  Secretary, 

Room  159,  6th  St.  and  Pa.  Ave..  NW.. 

Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Baer  or  Willard  Tom.  FTaH- 

374,  Washington.  DC  20580.  (202)  326- 

2932  or  326-2786. 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  Section  6(f)  of  the  Federal  Trade 
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Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  3.25(f)  of  the 
Commission's  Rules  of  Practice  (16  CFR 
3.25(f)),  notice  is  hereby  given  that  the 
above-captioned  consent  agreements 
containing  consent  orders  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  have  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreements,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  packages  can  be 
obtained  from  the  FTC  Home  Page  (for 
August  21, 1998),  on  the  World  Wide 
WEb,  at  "http://vkrww.ftc.gov/os/ 
actions97.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room.  Room  H-130,  Sixth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627.  Public 
comment  is  invited.  Such  comments  or 
views  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  Section 
4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  agreements  to  proposed 
consent  orders  from  Summit 
Technology,  Inc.  ("Summit"),  located  at 
21  Hickory  Drive,  Waltham, 
Massachusetts  02154  and  VISX%  Inc. 
("VISX"),  located  at  3400  Central 
Expressway,  Santa  Clara,  California 
95051. 

The  proposed  consent  orders 
("Orders")  have  been  placed  on  the 
public  record  for  sixty  (60)  days  for 
reception  of  comments  by  interested 
persons.  Comments  received  during  ttiis 
period  will  become  part  of  the  public 
record.  After  sixty  (60)  days,  the 
Commission  will  again  review  the 
agreements  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreements  or  make 
final  the  agreements'  proposed  orders. 

On  March  24. 1998,  the  Commission 
issued  a  complaint  alleging  that  Summit 
and  VISX  violated  Section  5  of  the  FTC 
Act,  as  amended,  15  U.S.C.  §45  (the 
"Complaint").  The  Orders,  if  issued  by 
the  Commission,  would  settle  all  of  the 
allegations  of  the  Complaint  against 
Summit  and  settle  part  of  the  allegations 
of  the  Complaint  against  VISX  (the 
"Complaint"). 

The  Complaint  alleges  that  Summit 
and  VISX  are  competitors  in  the  market 
for  photorefractive  keratectomy. 


("PRK"),  a  form  of  eye  surgery  that 
corrects  refractive  vision  disorders 
through  the  use  of  specialized, 
computer-guided  laser  equipment  that 
reshapes  the  cornea.  Summit  and  VISX 
each  own  patents  related  to  PRK,  and 
are  also  the  only  firms  whose  PRK  laser 
systems  have  received  marketing 
approval  from  the  U.S.  Food  and  Drug 
Administration. 

As  set  forth  in  the  Complaint,  on  or 
about  June  3, 1992,  VISX  and  Summit 
pooled  most  of  their  existing  patents 
related  to  PRK  (as  well  as  certain  future 
ones)  in  a  newly  created  partnership 
called  Pillar  Point  Partners  ("PPP"). 
According  to  the  Complaint,  this 
pooling  arrangement  eliminated 
horizontal  competition  between  VISX 
and  Summit. 

The  U.S.  Department  of  Justice  and 
the  Federal  Trade  Commission's 
Antitrust  Guidelines  for  the  Licensing  of 
Intellectual  Property  (April  6, 1995)  (the 
"Guidelines")  address  the  analysis  of 
intellectual  property  licensing  in 
general,  and  patent  pool  arrangements 
such  as  that  between  Summit  and  VISX 
in  particular.  The  Guidelines  recognize 
that  intellectual  property  licensing 
arrangements  are  "typically  welfare- 
enhancing  and  procompetitive." 
Guidelines  §  3.1.  However,  "antitrust 
concerns  may  arise  when  a  licensing 
arrangement  harms  competition  among 
entities  that  would  have  been  actual  or 
likely  potential  competitors  in  a 
relevant  market  in  the  absence  of  the 
license" — what  the  Guidelines  call  a 
"horizontal  relationship"  Id.  With 
resi>ect  to  pooling  arrangements,  the 
Guidelines  repeat  the  same  analytical 
principles.  The  Guidelines  note  that 
pooling  arrangements  "may  provide 
procompetitive  benefits  by  integrating 
complementary  technologies,  reducing 
transaction  costs,  clearing  blocking 
positions,  and  avoiding  costly 
infringement.litigation."  Guidelines 
§5.5.  However,  where  pooling 
arrangements  "are  mechanisms  to 
accomplish  naked  price  fixing  or  market 
division,"  or  where  they  "diminish 
competition  among  entities  that  would 
have  actual  or  likely  potential 
competitors  in  a  relevant  market  in  the 
absence  of  the  cross-license"  they  are 
subject  to  challenge.  Id. 

La  this  case,  the  Complaint  alleges 
that  Summit  and  VISX  were  horizontal 
competitors  at  the  time  they  formed 
PPP,  because  they  could  and  would 
have  competed  with  one  another  in  the 
sale  or  lease  of  PRK  equipment  by  using 
their  own  technology  embodied  in  their 
respective  patents.  In  addition.  Summit 
and  VISX  could  have  engaged  in 
competition  with  each  other  in 
connection  with  the  licensing  of 


technology  related  to  PRK.  The  pooling 
arrangement  restricted  both  forms  of 
competition.  Price  competition  in  the 
sale  or  lease  of  PRK  equipment  was 
restricted  because,  under  the  PPP 
agreement,  VISX  and  Summit  were  • 
required  to  pay  a  fixed  "per  procedure 
fee"  to  PPP  for  each  PRK  procedure 
performed  with  its  machinery  That  "per 
procedure  fee" — set  at  the  higher  of  the 
two  proposals  submitted  by  VISX  and 
Summit  to  PPP  ($250) — functioned  as  a 
price  floor.  Because  each  firm  was 
obligated  to  pay  $250  per  use  into  the 
pool,  neither  had  any  incentive  to  lower 
the  usage  charge  below  that  level.  In  the 
absence  of  the  pool.  Summit  and  VISX 
would  have  competed  with  each  other, 
resulting  in  lower  prices  to  doctors  and 
consumers  for  the  use  of  each 
company's  PRK  equipment. 

PPP  has  also  hao  an  anticompetitive 
effect  in  the  market  for  PRK  technology 
licensing.  Under  the  PPP  agreement, 
only  PPP  can  license  to  third  parties  the 
PRK  patents  contributed  by  VISX  and 
Summit,  but  VISX  and  Summit  each 
retain  a  veto  power  over  licensing  of  any 
of  the  patents  in  the  pool.  In  effect,  this 
provision  of  the  pool  gave  each  firm  a 
veto  over  the  licensing  of  the  other's 
patents.  Whereas  prior  to  the  pool,  each 
firm  could  have  licensed  its  own  patents 
imilaterally,  after  the  pool  no  patent 
could  be  licensed  without  the  consent  of 
both  companies.  Since  its  formation,  the 
Complaint  alleges  that  PPP  has  not 
licensed  its  patents  to  any  third-party 
manufacturers  and  any  offers  have  been 
economically  prohibitive. 

The  Guidelines  add  that  if  a  pooling 
arrangement  has  an  anticompetitive 
effect  in  the  relevant  markets,  the 
Commission  should  consider  whether 
the  pool  is  "reasonably  necessary  to 
achieve  procompetitive  efficiencies." 
Guidelines,  §4.2.  In  analyzing  whether 
the  pool  is  "reasonably  necessary,"  the 
Guidelines  further  instruct  that 

The  existence  of  practical  and  significantly 
less  restrict  alternatives  is  relevant  to  a 
determination  of  whether  a  restraint  is 
reasonably  necessary.  If  it  is  clear  that  the 
parties  could  have  achieved  similar 
efficiencies  by  means  that  are  significantly 
less  restrictive,  then  the  [FTC]  will  not  give 
weight  to  the  parties'  efficiency  claim.  In 
making  this  assessment,  however,  the  [FTC] 
will  not  engage  in  a  search  for  a  theoretically 
least  restrictive  alternative  that  is  not  realistic 
in  the  practical  prospective  business 
situation  deed  by  the  parties. 

Id. 

Summit  and  VISX  contended  that  PPP 
reduced  the  uncertainty  and  expense 
associated  with  the  patent  litigation  that 
would  have  inevitably  ensued  without 
PPP,  and  PPP  allows  both  parties  to  be 
in  the  market,  when  patent  infringement 
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might  have  precluded  one  or  both  from 
coming  to  market.  As  to  the  first  part  of 
that  argument,  Summit  and  VISX  could 
have  achieved  these  efficiencies  by  any 
number  of  significantly  less  restrictive 
means,  including  simple  licenses  or 
cross-licenses  that  did  not  dictate  prices 
to  users  or  restrict  entry.  As  to  the 
second  part  of  that  argument,  the 
Complaint  alleges  that  patent 
infringement  would  not  have  precluded 
either  firm  from  coming  to  market. 

After  concluding  that  there  was 
reason  to  believe  that  the  pooling  of 
patents  by  VISX  and  Summit  was 
anticompetitive  and  that  PPP  was  not 
reasonably  necessary  to  achieve  any 
procompetitive  efficientcies,  the  FTC 
issued  the  Complaint.  Thereafter, 
Sunmiit  and  VISX  decided  to  enter  into 
agreements  with  the  FTC  to  end  the 
dispute.  The  Order  achieve  all  of  the 
goals  of  Counts  I  and  II  of  the 
Complaint.  As  discussed  below,  PPP  has 
been  dissolved  and  the  Orders  require 
Summit  and  VISX  to  make  pricing  and 
licensing  decisions  independently.  In 
essence,  the  Orders  return  VISX  and 
Summit  to  the  status  of  competitors  in 
the  PRK  industry. 

The  Orders  prohibit  Summit  and 
VISX  (a)  ft-om  agreeing  in  any  way  to  fix 
the  prices  they  charge  for  the  use  of 
their  PRK  lasers  and  patents,  including 
the^"per-procedure  fee"  charged  to 
doctors  each  time  he  or  she  uses  one  of 
the  firms'  PRK  lasers,  and  (b)  from 
agreeing  in  any  way  to  restrict  each  , 
other's  licensing  rights  and  decisions  for 
their  PRK  lasers  and  patents. 

The  Orders  require  Summit  and  VISX 
to  cross-license,  on  a  royalty-free  and 
non-exclusive  basis  the  patents  each 
firm  contributed  to  PPP.  Although  the 
Complaint  contends  that  VISX  and 
Summit  could  have  competed  absent 
the  pool,  subsequent  sunk-cost 
investments  in  reliance  on  the  pool 
make  a  cross-license  desirable  to 
approximate  the  competitive  conditions 
that  would  have  been  achieved  by  this 
point  in  time  had  the  pool  not  been 
formed. 

The  Orders  also  require  Summit  and 
VISX  (a)  to  take  no  action  inconsistent 
with  the  dissolution  of  PPP,  except  to 
the  extent  necessary  for  PPP  to  wind  up 
its  affairs  and  to  defend  or  settle 
litigation  in  which  it  is  a  defendant,  and 
(b)  to  return  the  PPP  patents  to  the  firm 
that  contributed  them  to  PPP. 

The  Orders  further  require  Summit 
and  VISX  to  give  notice  of  the  Orders  to 
any  person  that  previously  requested  a 
license  to  use  any  of  the  PPP  patents  in 
the  manufacture,  assembly  or  sale  of 
PRK  equipment  since  June  3. 1992  (the 
date  PPP  was  created).  Summit  and 
VISX  must  also  give  notice  to  their 


customers  that  they  have  the 
opportunity  to  stop  using  the  lasers 
without  any  penalty  or  continuing 
obligation  (with  certain  exceptions  as 
set  forth  in  the  Orders).  Customers  that 
entered  into  any  agreement  with 
Summit  or  VISX  between  June  3, 1992 
(the  date  PPP  was  formed)  and  June  5, 
1998  (the  date  of  PPP's  dissolution)  that 
included  an  obligation  to  pay  a  per- 
procedure  fee  to  license  any  of  the  PPP 
patents  will  have  the  opportunity  to 
stop  using  the  laser  covered  by  the 
patents  and  negotiate  a  new  licensing 
agreement  with  their  current  licensor  or, 
alternatively,  seek  a  licensing  agreement 
with  a  competitor.  This  provision  is 
necessary  to  restore  competitive 
conditions  to  those  which  would  have 
existed  had  there  been  no  pool  at  the 
time  these  contracts  were  entered  into. 

The  Orders  also  compel  Summit  and 
VISX  to  fulfill  certain  standard 
notification,  reporting  and  inspection 
requirements. 

The  Orders  will  terminate  upon  the 
expiration  of  the  last  PPP  patent  to 
expire. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the  Orders, 
and  it  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreements 
and  the  Orders  or  to  modify  them  in  any 
way.  Additionally,  the  proposed 
consent  orders  have  been  entered  into 
for  settlement  purposes  only,  and  do  not 
constitute  admissions  by  Summit  and 
VISX  that  the  law  has  been  violated  as 
alleged  in  the  Complaint. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  98-23448  Filed  8-31-98;  8:45  am) 

BILUNG  CODE  fTSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[INFO-98-27] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requiremeiit 
of  section  3506(c)  (2)  (A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 


instruments,  call  the  CDC  Reports 
Clearance  Officer  at  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice.  Comments  regarding 
this  information  collection  are  best 
assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Proposed  Projects 

1 .  Mammography  Rescreening  Rates 
and  Risk  Factor  Assessment — New 

The  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Division  of  Cancer  Control 
and  Prevention  proposes  to  conduct 
Mammography  research  to  reduce  breast 
cancer  deaths  by  detecting  tumors  while 
they  are  still  small  and  easier  to  treat. 
Because  new  tumors  can  develop  in 
women  previously  fi«e  of  breast  cancer, 
older  women  who  face  higher  risks  of 
developing  breast  cancer  should 
complete  mammography  screening 
every  one  to  two  years.  To  provide 
cancer  screening  for  low  income 
women,  Congress  passed  the  Breast  and 
Cervical  Cancer  Mortality  Prevention 
Act  (Pub.  L.  101-354)  in  1990.  The 
Division  of  Cancer  Prevention  and 
Control  (DCPC)  in  the  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion  (NCCDPHP),  Centers 
for  Disease  Control  and  Prevention 
(CDC)  was  given  funding  to  establish  the 
National  Breast  and  Cervical  Cancer 
Early  Detection  Program  (NBCCEDP). 
The  NBCCEDP  now  provides 
mammography  and  cervical  cancer 
screening  services  to  low  income  and 
medically  under-served  women  in  all  50 
states,  the  District  of  Columbia,  4 
territories,  and  13  tribes.  To  assist  state, 
territorial,  and  tribal  programs  with 
efficient  service  delivery,  new  data  are 
needed  to  [1]  estimate  scientifically' 
valid,  statistically  precise  estimates  of 
mammography  rescreening  rates  and  [2] 
identify.the  factors  associated  with 
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timely  rescreening  among  NBCCEDP- 
enrollees. 

To  obtain  data  on  mammography 
rescreening  rates  and  risk  factors,  DCPC 
plans  to  conduct  telephone  interviews  ' 
with  a  random  sample  of  2,250 
NBCCEDP-enroUees  fi-ora  four  states. 
Consenting  women  will  complete  a  35 
minute  telephone  interview  about  their 


knowledge,  attitudes,  and  experiences 
with  mammography  screening.  Those    - 
who  report  having  received  a 
mammogram  during  the  study  period 
(April  1, 1997  through  September  30, 
2000)  will  be  asked  to  sign  a  release  of 
information  form  so  a  copy  of  the 
mammography  report  can  be  obtained  to 


verify  the  date  the  procedure  was 
completed.  All  women  invited  to 
participate  in  the  survey  will  be  50-73 
years  of  age.  Each  telephone  interview 
will  be  scheduled  for  a  time  (day, 
'  evening,  or  weekend)  and  place  that  is 
convenient  to  thfc  participant.  There  is 
no  cost  to  respondent. 


Respondents 


NBCCEDP  Enrollees 
Total 


No.  of  re- 
spondents 


2,250 


No.  of  re- 
sponses/re- 
spondent 


1 


Average  bur- 
den/response 
(in  hfs) 


35/60 


Total  txjrdep 
(In  hrs) 


1,313 


1,313 


2.  Risk  Related  Characteristics  of  the 
Mining  Workforce — New 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  proposes  to  conduct  a  survey 
to  replicate  the  US  Bureau  of  Mines 
(USBM)  Mining  Industry  Population 
Survey  conducted  in  1986.  The  results 
of  the  1986  sample  survey  were 
summarized  in  two  major  reports 
published  in  1988:  (1)  Characterization 
of  the  1986  Coal  Mining  Workforce, 
Bureau  of  Mines  Information  Circular 
9192,  and  (2)  Characterization  of  the 
1986  Metal  and  Normietal  Mining 
Workforce  Metal,  Bureau  of  Mines 


Respondents 


Information  Circular  9193.  The  sample 
surveyed  the  following  employee 
characteristics:  occupation,  principal 
equipment  operated,  primary  work 
location,  years  of  employment  in 
present  job,  years  of  employment  at 
current  mine,  years  of  overall  mining 
experience,  age,  gender,  race,  education 
and  hours  of  job-related  training  in  the 
past  two  years.  This  information 
combined  with  the  injury  and  fiatality 
nimibers  reported  to  the  Mine  Safety 
and  Health  Administration  (MSHA) 
allowed  for  the  identification  of  specific 
occupations,  work  locations,  age  ranges, 
work  experience,  etc.  which  may  place 
a  miner  at  higher  risk  of  injury. 


Mine  Operator 

Independent  Contractor  Employer 

Total 


No.  of  re- 
spondents 


1350 
590 


Updating  this  demographic  information 
is  essential  for  meaningful  comparison 
or  identification  of  risk-related 
characteristics  of  miners. 

Additionally,  in  the  past  decade  there 
have  been  significant  increases  in  the 
numbers  and  proportion  of  independent 
contractor  employees  working  and  being 
injured  on  mine  property. 
Consequently,  the  present  study  will 
extend  the  survey  to  include  a  sample 
of  independent  contractor  employers 
whose  employees  work  on  mine 
property  and  whose  employment  hours 
and  work-related  injuries  are  reported  to 
MSHA.  The  total  cost  to  respondents  is 
$29,250. 


No.  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hrs) 


Total  burden 
(in  hrs) 


1350 
590 


1940 


Charles  W.  GoUmar, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  98-23429  Filed  8-31-98;  8:45  am) 
BOXINQ  COOE  4169-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  DAY-19-08] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Projects 

1.  Contents  of  a  Request  of  Health 
Hazard  Evaluation  (0920-0102)— 
Extension 

In  accordance  with  its  mandates 
under  the  Occupational  Safety  and 
Health  Act  of  1970  and  the  Federal 
Mine  Safety  and  Health  Act  of  1977,  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  responds  to 
approximately  400  requests  for  health 


hazard  evaluations  each  year  to  identify 
potential  chemical,  biological  or 
physical  hazards  at  the  workplace.  A 
NIOSH  form  is  available  for  requesting 
these  health  hazard  evaluations.  This 
form  provides  the  mechanism  for 
employees,  employers,  and  other 
authorized  representatives  to  supply  the 
information  required  by  the  regulations 
which  govern  tne  NIOSH  health  hazard 
evaluation  program  (42  CFR  85.3-1). 
The  information  provided  is  used  by 
NIOSH  to  determine  whether  or  not 
there  is  reasonable  cause  to  justify 
conducting  an  investigation.  The  main 
purpose  of  investigations  conducted  in 
the  health  hazard  evaluation  program  is 
to  help  employers  and  employees 
identify  and  eliminate  occupational 
health  hazards.  Without  the  information 
requested  on  this  form,  NIOSH  would 
be  unable  to  perform  its  legislated 
function  of  conducting  health  hazard 
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evaluations  in  workplaces.  The  total 
annual  burden  is  80. 


Respondents 


No.  of  re- 
spondents 


No.  of  re- 
sponses/re- 
spondent (in 
hrs.) 


Avg.  txjrden/ 

response  (in 

hrs.) 


Total  tMjrden 
(in  hrs.) 


Employees  and  Representatives  ...:. 
Emptoyers 


260 
140 


2 
2 


52 
28 


2.  The  National  Death  Index  (NDI) 
(0920-0215)— Extension 

A  service  of  the  National  Center  for 
Health  Statistics  (NCHS),  that  assists 
health  and  medical  researchers  to 
determine  the  vital  status  of  their  study 
subjects.  The  NDI  is  a  national  data  base 
containing  identifying  death  record 
information  submitted  annually  to 
NCHS  by  all  the  state  vital  statistics 


offices,  beginning  with  deaths  in  1979. 
Searches  against  the  NDI  file  provide- 
the  states  and  dates  of  death  and  the 
deatii  certificate  numbers  of  deceased 
study  subjects.  With  the  recent 
implementation  of  the  NDI  Plus  service, 
researchers  now  have  the  option  of  also 
receiving  cause  of  death  information  for 
deceased  subjects,  thus  reducing  the 
need  to  request  copies  of  death 
certificates  from  the  states.  The  NDI 


Plus  option  currently  provides  the  ICD- 
9  codes  for  the  underlying  and  multiple 
causes  of  death  for  the  years  1979-199.6. 
The  five  administrative  forms  are 
completed  by  health  researchers  in 
government,  universities,  and  private 
industry  in  order  to  apply  for  NDI 
services  and  to  submit  records  of  study 
subjects  for  computer  matching  against 
the  NDI  file.  The  total  annual  burden 
hours  are  227. 


Respondents 


No.  of  re- 
spondents 


No.  of  re- 
sponses/re- 
spondents 


Avg.  burden/ 

response  (in 

hrs.) 


Total  burden 
(in  hrs.) 


Government  researchers 

University  researchers 

Private  industry  researchers i 

^ 


48 
60 
12 


1.89 
1.89 
1.89 


90.8 

113.5 

22.7 


Oiarles  W.  Gollmar, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  98-23393  Filed  8-31-98;  8:45  am] 

BtLUNQ  COOE  416»-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  OAY-20-88] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 


Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Projects 

1.  Pulmonary  Function  Testing  Course 
Approval  Program.  29  CFR  1910.1043 
(0920-0138);  Extension 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  has  responsibility  under  the 
Cotton  Dust  Standard,  29  CFR 
1910.1043,  for  approving  courses  to 
train  technicians  to  perform  pulmonary 
function  testing.  Successful  completion 
of  a  NIOSH  approved  course  is 
mandatory  under  the  Standard.  To  carry 
out  its  respdnsibility,  NIOSH  maintains 
a  Pulmonary  Fimction  Testing  Course 
Approval  Program.  The  program 
consists  of  an  application  submitted  by 
potential  sponsors  who  seek  NIOSH 


approval  to  conduct  courses,  and  if 
approved,  notification  to  NIOSH  of  any 
course  or  faculty  changes  during  the 
period  of  approval.  The  application 
form  and  addended  materials  including 
agenda,  vitae  and  course  materials  are 
reviewed  by  NIOSH  to  determine  if  the 
applicant  has  developed  a  program 
which  adheres  to  the  criteria  required  in 
the  Standard.  The  letter  seeking 
approval  for  subsequent  changes  is 
reviewed  to  assure  that  changes  in 
faculty  or  course  content  continue  to 
meet  course  requirements.  Applications 
to  be  a  course  sponsor  and  carry  out 
training  are  submitted  voluntarily  by 
institutions  and  organizations  from 
throughout  the  country.  If  an 
appUcation  is  not  submitted  for  review, 
NIOSH  is  imable  to  evaluate  a  course  to 
determine  whether  it  meets  the  criteria 
in  the  Cotton  IDust  Standard  and 
whether  technicians.will  be  adequately 
trained  as  mandated  under  the 
Standard.  The  total  annual  burden 
hours  are  40.5. 


.-    Respondents 

* 

No.  of  re- 
spondents 

No.  of  re- 
sponses/re- 
spondent 

Avg.  twrden/ 

response  (in 

hrs.) 

Sponsoring  organizations  ...-. 

66 

1 

.614 
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2.  Audience-Derived  Input  Regarding 
Campaign  Development  To  Promote 
Colorectal  Cancer  Screening 

New— The  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  Division  of  Cancer 
Prevention  and  Control  is  requesting 
clearance  to  gather  information  about 
colorectal  cancer  screening.  Colorectal 
cancer  is  the  second  leading  cause  of 
cancer-related  deaths  in  the  United 
States.  In  1997.  approximately  131,  200 
new  cases  of  colorectal  cancer  will  have 
been  diagnosed,  and  an  estimated 
54.900  deaths  will  be  caused  by  the 
disease.  When  colorectal  cancer  is 
detected  early,  chances  for  surviv^  are 
greatly  enhanced:  current  studies 


indicate  that  deaths  from  colorectal 
cancer  could  be  reduced  by 
approximately  33  percent  through 
screening  and  by  providing  special 
attention  to  individuals  at  increased  risk 
for  this  disease.  As  a  result,  in  1997 
several  major  health  organizations, 
including  the  Centers  for  Disease 
Control  and  Prevention,  reconmiended 
routine  screening  be  conducted  for 
colorectal  cancer  among  all  Americans 
over  50  years  of  age  in  good  health. 
Recent  documented  usage  of  colorectal 
cancer  screening  by  the  U.S.  population, 
however,  lags  far  behind  screening  for 
other  cancers,  such  as  breast  and 
cervical  cancers.  Finding  ways  to 
promote  the  new  recommendation  for 
routine  colorectal  cancer  screening 


among  the  target  population,  therefore, 
is  a  necessity  in  combating  the  disease. 

The  Division  of  Cancer  Prevention 
and  Control  is  planning  to  obtain  input 
from  the  target  audience  of  all  adults 
within  the  U.S.  who  are  in  good  health 
and  age  50  and  older.  Information 
collected  from  the  target  audience  will 
assist  in  the  design  and  implementation 
of  a  national  campaign  intended  to 
promote  screening  for  colorectal  cancer. 
Such  information  will  include 
knowledge  and  attitudes  regarding 
colorectal  screening  as  well  as  responses 
to  draft  messages  promoting  screening, 
and  will  be  gathered  using  focus  groups, 
interviews,  and  the  purchase  of 
omnibus  survey  questions.  The  total 
annual  burden  hours  are  225. 


Respondents 


No.  of  re- 
sportdents 


No.  of  re- 
sponses/re- 
spondents 


Avg.  burden/ 

response  (in 

hrs.) 


Fobus  Groups „ 

Intercept  Intennews 

Questions  included  in  omnibus  surveys 


50 

100 

1000 


1.5 

0.5 

0.10 


Charles  W.  Gollmar. 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  98-23428  Filed  8-31-98;  8:45  am] 
BILLMQ  COOE  416»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Office  of  the  Director;  IMeeting 

Office  of  the  Director,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
announces  the  following  meeting: 

Name:  Guide  to  Community  Preventive 
Services  (GCPS)  Task  Force  Meeting. 

Times  and  Dates:  9  a.m. -5:15  p.m., 
September  14, 1998;  8  a.m.-3:30  p.m., 
September  15. 1998. 

Place:  The  Radisson  Hotel  Atlanta, 
Courtland  and  International  Boulevard, 
Atlanta,  Georgia  30303,  telephone  404/659- 
6500. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  40  p>eople. 

Purpose:  The  mission  of  the  Task  Force  is 
to  develop  and  publish  a  Guide  to 
Community  Preventive  Services,  which  is 
based  on  the  best  available  scientific 
evidence  and  current  expertise  regarding 
essential  public  health  services  and  what 
works  in  the  delivery  of  those  services. 

Matters  To  Be  Discussed:  Agenda  items  . 
include:  an  update  on  Health  People  2010;  a 
discussion  on  the  results  of  field  testing  for 
the  Vaccine  Preventable  Diseases  (VPD) 
Chapter,  a  discussion  of  the  VPD 


Epidemiologic  Reviews  Manuscript,  a 
discussion  on  the  dissemination,  publication 
and  evaluation  of  the  Guide,  a  review  of  the 
draft  chapter  on  Motor  Vehicle  Occupant 
hiliuies  (MVOI)  and  a  review  of  evidence  on 
interventions  for  seat  belt  use  for  the  MVOI 
Chapter,  reports  on  the  progress  of  the 
Tobacco,  Oiral  Health  and  Physical  Activity 
Chapters,  and  a  progress  report  on  the 
Methods  Development. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional  Information: 
Marguerite  Pappaioanou,  Chief,  GCPS 
Development  Activity,  Division.of  Prevention 
Research  and  Analytic  Methods, 
Epidemiology  Program  Office,  CDC,  1600 
Clifton  Road,  NE,  M/S  D-01.  Atlanta,  Georgia 
30333,  telephone  404/639-4301. 

Persons  interested  in  reserving  a  space  for 
this  meeting  should  call  404/639-4301  by 
close  of  business  on  September  9, 1998. 

Dated:  August  25, 1998. 

Carolyn  J.  RnsseU, 

Director,  Management  Analysis  and  Serrices 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  98-23424  FUed  8-31-98;  8:45  am) 

BIUJNQ  COOE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Immuniiation  Program; 
Meeting 

The  National  Immunization  Program 
(NIP),  Centers  for  Disease  Control  and 


Prevention  (CDC)  announces  the 
following  meeting: 

Name:  The  National  Immunization 
Program  Techniques  for  Enabling 
Immunization  Record  Exchange. 

Times  and  dates:  9  a.m.-4:30  p.m., 
September  10. 1998;  9  a.m.-4  p.m., 
September  11, 1998. 

Place:  Holiday  Inn,  130  Qairemont 
Avenue,  Decatur,  Georgia  30030, 404/371- 
0204. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  30  people. 

Purpose:  To  explore  techniques  to  enable 
record  exchange  amongst  State-and 
community -based  registries  and  to  identify 
CDC/NIP's  role  in  the  development  of 
strategies  to  £acilitate  the  process. 

Matters  To  Be  Discussed:  Agenda  items 
will  include  a  discussion  of  NIP's  Health 
Level  Seven  (HL7)  Immunization  Registry 
Record  Exchange  Standard,  a  description  of 
six  Registry  Projects'  HL7  implementation 
and  needs,  and  a  proposal  for  solutions. 

Contact  Person  For  More  Information: 
Robb  Linkins,  Ph.D.,  M.P.H..  Chief,  Systems 
Development  Branch,  Data  Management 
Division,  NIP,  CDC,  1600  Clifton  Road,  NE. 
M/S  E-62,  Atlanta,  Georgia  30333,  telephone 
404/639-8728,  e-mail  Dd30cdc.gov. 

Dated:  August  26, 1998. 
John  C  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(PR  Doc.  98-23431  Filed  8-31-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Diseases  Control  and 
Prevention 

Statement  of  Organization/Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Diseases  Control 
and  Preventidn)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14. 1980.  and  corrected  at  45  FR 
69296.  October  20, 1980,  as  amended 
most  recently  at  63  FR  34408-09,  dated 
July  16, 1998)  is  amended  to  reflect  the 
restructuring  of  the  Division  of  HTV/ 
AIDS  Prevention,  National  Center  for 
HIV,  STD.  and  TB  Prevention,  Centers 
for  Diseases  Control  and  Prevention. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Retitle  the  Division  of  HIV/ AIDS 
Prevention  (CK2)  to  the  Division  of  HIV/ 
AIDS  Prevention— Intervention 
Research  and  Support  (CK2).  Delete  the 
functional  statement  and  insert  the 
following: 

(1)  In  cooperation  with  the  CDC 
components,  administers  operational 
programs  for  the  prevention  of  human 
immunodeficiency  virus  (HIV)  infection 
and  acquired  immunodeficiency 
syndrome  (AIDS);  (2)  provides 
consultation,  training,  promotional, 
educational,  other  technical  services  to 
assist  State  and  local  health 
departments,  as  well  as  national,  State, 
and  local  nongovernmental 
organizations,  in  the  planning, 
development,  implementation, 
evaluation  and  overall  improvement  of 
HIV  prevention  programs;  (3)  conducts 
behavioral,  communications, 
evaluation,  and  operational  research 
into  factors  affecting  the  prevention  of 
HTV/ AIDS;  (4)  develops 
recommendations  and  guidelines  on  the 
prevention  of  HIV/ AIDS;  (5)  evaluates 
prevention  and  control  activities  in 
collaboration  with  other  CDC 
components;  (6)  provides  assistance  and 
consultation  on  issues  related  to 
programmatic  support,  research, 
evaluation  methodologies,  and  fiscal 
and  grants  management  to  State  and 
local  health  departments, 
nongovernmental  organizations, 
national  organizations,  and  other 
research  institutions;  (7)  promotes 
linkages  between  health  department 
HTV/ AIDS  programs  and  other 
governmental  and  nongovernmental 
*  partners  who  are  vital  to  effective  HIV/ 
AIDS  prevention  efforts;  (8)  works 


closely  with  Health  Care  Financing 
Administration  (HCFA),  Health 
Resources  and  Services  Administration 
(HRSA),  other  governmental  and 
nongovernmental  agencies,  and  the 
managed  care  community  (or  the  private 
medical  sector)  to  enhance  and  evaluate 
HIV  prevention  services  in  public  and 
private  health  care  delivery  systems;  (9) 
provides  consultation  to  other  Public 
Health  Service  agencies,  medical 
institutions,  private  physicians,  and 
international  organizations  op  agencies; 
(10)  provides  information  to  the 
scientific  conmiunity  and  the  general 
public  through  publications  and 
presentations;  (11)  implements  national 
HIV/ AIDS  prevention  public 
information  programs  and  assists  in 
developing  strategic  communications 
activities  and  services  at  the  national 
'  level  to  inform  and  educate  the 
American  public  about  HIV/ AIDS, 
especially  people  whose  behavior  places 
them  at  risk  for  HIV  infection;  (12) 
provides  technical  support  to  CDC 
assignees  to  State  and  local  health 
departments  who  are  working  on  HIV/ 
AIDS  prevention  and  communications 
activities. 

Delete  the  functional  statement  for  the 
Office  of  the  Director  (CK21)  and  insert 
the  following: 

(1)  Plans,  directs,  and  evaluates  the 
activities  of  the  division;  (2)  develops 
goals  and  objective  and  provides 
national  leadership  and  guidance  in 
HIV/ AIDS  prevention  policy 
formulation  and  program  planning  and 
development;  (3)  provides  leadership 
for  developing  research  in  behavioral 
aspects  of  HTV/ AIDS  prevention, 
evaluation  of  HIV/ AIDS  prevention,  and 
in  coordinating  activities  between  the 
division  and  other  NCHSTP  divisions, 
CDC  Centers,  Institute,  and  Program 
Offices  (QOs),  and  national- level 
prevention  partners  who  influence  HIV/ 
AIDS  prevention  programs  involved  in 
HFV/AIDS  investigations,  research,  and 
prevention  activities;  (4)  in 
collaboration  with  other  components  of 
CDC  and  with  other  governmental  and 
non-governmental  organizations, 
develop  and  promotes  policies  and 
evaluation  methods  and  recommends 
research  to  enhance  HIV  prevention  and 
control  efforts  in  public  and  private 
health  care  delivery  systems;  (5) 
provides  oversight  for  human  subjects 
review  of  protocols  and  coordinates 
human  subjects  review  training;  (6) 
coordinates  within  the  division  and 
between  the  division  and  the 
Communications  Office,  NCHSTP.  the 
response  to  the  national  and  local 
communications  media  on  HIV/ AIDS 
issues;  (7)  ensures  multidisciplinary 
collaboration  in  HTV/ AIDS  prevention 


activities;  (8)  provides  leadership  and 
guidance  for  program  management  and 
operations  and  the  development  of 
training  and  educational  programs;  (9) 
coordinates  the  development  of 
guidelines  and  standards  to  ensure  ~^ 
ongoing,  effective  HIV  prevention 
programs  and  their  evaluations;  (10) 
oversees  the  creation  of  materials 
designed  for  use  by  the  media,' 
including  press  releases,  letters  to  the 
editor,  and  other  print  and  electronic 
materials  and  programs,  and  ensures 
appropriate  clearance  of  these  materials; 
(11)  assists  in  the  preparation  of 
speeches  and  Congressional  testimony 
on  HIV/ AIDS  for  the  Division  Director, 
the  Center  Director,  and  other  public 
health  officials;  (12)  provides  program 
services  support  in  extramural  programs 
management,  administrative  services, 
and  information  systems  services;  (13) 
collaborates,  as  appropriate,  with 
nongovernmental  organizations  to 
achieve  the  mission  of  the  division;  (14) 
provides  international  consultation  in 
collaboration  with  the  Division  of  HTV/ 
AIDS  Prevention — Surveillance  and 
Epidemiology's  lead  activity  on 
international  HIV/AIDS  activities:  (15) 
collaborates  with  other  branches, 
divisions,  and  CIOs  to  synthesize  HFV 
prevention  practices;  (1^)  in  carrying 
out  these  activities,  collaborates,  as 
appropriate,  with  other  divisions  and 
offices  of  NCHSTP,  and  with  other  QOs 
throughout  CDC. 

Delete  the  title  and  functional 
statement  for  the  International  Activity 
(CK211). 

Delete  the  title  and  functional 
statement  for  the  Technical  Information 
Activity  (CK212).  , 

Delete  the  functional  statement  for  the 
Behavioral  Intervention  Research 
Branch  (CK22)  and  insert  the  following: 

(1)  Applies  current  theory,  practice, 
and  empirical  findings  in  designing  and 
conducting  research  on  state-of-the-art 
interventions  to  prevent  HIV  infection; 
(2)  conducts  research  to  examine 
methodological  issues  related  to 
implementation,  design  and  evaluation 
aspects  of  behavioral  intervention 
research  trials;  (3)  conducts  research  to 
examine  the  processes  and  factors  that 
influence  effective  and  efficient 
translation,  diffusion,  and  sustainability 
of  behavioral  intervention  research 
findings  to  HIV  prevention  programs;  (4) 
summarizes  and  synthesizes  the 
intervention  research  literature  to  derive 
research  priorities  and  specify  the 
characteristics  of  effective  interventions 
to  prevent  HTV  infection;  (5)  contributes 
to  the  intervention  research  literature  by 
publishing  regularly  in  peer-reviewed 
journals  and  CDC-sponsored 
publications;  (6)  collaborates  with 


Federal  Register /Vol.  63,  No.  169 /Tuesday,  September  1,  1998/  Notices 


46459 


Federal,  State,  and  local  HIV  prevention 
partners  in  identifying  research 
priorities  and  in  designing  intervention 
research  (7)  collaborates  and  consults 
with  CDC  staff,  other  Public  Health 
Service  agencies.  State  and  local  health 
departments,  and  other  groups  and 
organizations  involved  in  HIV 
prevention  activities  to  devise  and 
facilitate  technical  assistance  systems 
and  activities  related  to  the  application 
of  behavioral  science  research  findings 
.  to  prevention  programs  and  policies. 
Delete  the  functional  statement  for  the 
Community  Assistance.  Planning,  and 
National  Partnerships  Branch  (CK23) 
and  insert  the  following: 

(1)  In  collaboration  with  State  and 
local  public  health  and  non- 
governmental national/regional  and 
local  partners,  CDC  CIOs.  and  other 
Federal  agencies,  develops  and 
implements  programs,  policies,  and 
activities  that  enable  and  mobilize 
affiliates  and  communities  to  become 
involved  with,  and  support,  local  and 
statewide  strategic  community  planning 
that  improves  HIV  prevention  programs 
and  activities;  (2)  plans,  develops, 
implements,  and  manages  strategies  and 
resoiuces  that  build  a  comprehensive 
public  health  private-sector  partnership 
to  prevent  HIV  infection/AIDS;  (3) 
provides  technical  consultation  and 
assistance  to  State  and  local  health 
departments,  community  planning 
groups.and  nongovernmental  and  other 
prevention  partners  in  operational 
aspects  of  HTV  prevention;  (4)  monitors 
activities  of  HIV  prevention  projects  to 
ensure  operational  objectives  are  being 
met;  (5)  establishes  guidelines  and 
policies  for  implementation  and 
continuation  of  State  and  local  HIV 
prevention  programs;  (6)  provides 
technical  review  of  grant  applications 
and  prevention  plans;  (7)  conducts 
continuing  analysis  of  support 
utilization  and  career  development  of 
field  personnel  emd  analysis  of  other 
resource  allocations  and  utilizatiob  in 
relation  to  HIV  prevention;  (8)  provides 
supervision  for  HFV  prevention  field 
staff;  (9)  assists  in  the  development  of 
new  operational  programs  and  program 
solicitations  for  HTV  prevention;  (10) 
coordinates  program  development  and 
implementation  with  State/local/ 
regional  community  planning  groups; 
(11)  facilitates  linklges  with  sexually 
transmitted  diseases  (STDs)  and  other 
HFV  prevention  programs  at  all  levels  to 
ensure  coordination  of  harm  reduction 
and  intervention  strategies  for 
populations  with  common  prevention 
needs;  (12)  works  with  national  partners 
to  foster  HIV  prevention  capabilities  and 
activities  in  affected  communities;  (13) 
funds  and  monitors  the  progress  of 


minority  and  other  community-based 
organizations  undertaking  HTV 
prevention  programs  and  activities;  (14) 
develops  national  public  information 
programs  for  HIV/AIDS  prevention, 
working  closely  with  behavioral 
scientists  to  create  communications 
messages  that  effectively  promote 
adoption  or  maintenance  of  safe 
behaviors;  (15)  promotes  and  faciUtates 
the  application  of  social  marketing 
principles  to  HTV  prevention  at  the  State 
and  local  levels;  (16)  collaborates  with 
external  organizations  and  the  news, 
public  service,  entertainment,  and  other 
media  to  ensure  that  effective 
prevention  messages  reach  the  public; 
(17)  in  collaboration  with  the  Training 
and  Technical  Support  Systems  Branch, 
creates  and  disseminates  materials  that 
incorporate  prevention  marketing 
principles  for  use  at  national,  State,  and 
local  levels. 

Delete  the  title  and  functional 
statement  for  the  Edipdemiology  Branch 
(CK24). 

Delete  the  title  and  functional 
statement  for  the  HIV/AIDS  Surveillance 
Bmnch  (CK25). 

Delete  the  title  and  functional 
statement  for  the  HIV  Seroepidemiology 
Branch  (CK26). 

Delete  the  title  and  functional 
statement  for  the  Prevention 
Communications  Branch  (CK27). 
Retitle  the  Program  Evaluation 
Branch  (CK2a)  to  the  Pmgram 
Evaluation  Research  Branch  (CK2B). 

Delete  the  title  and  functional 
statement  for  the  Statistics  and  Data 
Management  Bmnch  (CK29). 

After  the  functional  statement  for  the 
Training  and  Technical  Support 
Systems  Branch  (CK2A),  insert  the 
following: 

Techical  Information  and 
Communications  Branch  (CK2B).  (1) 
Evaluates  the  effectiveness,  costs,  and 
impact  of  HIV  prevention  interventions, 
strategies,  policies,  and  programs  as 
practiced  or  implemented  by  public 
healthy  agencies  and  oi^ganizations  at  the 
national/regional  and  State/local  levels; 
(2)  collaborates  in  the  application  of 
evaluation  findings  and  techniques  to 
the  ongoing  assessment  and 
improvement  of  HIV  prevention 
programs;  (3)  conducts  evaluation 
research  activities  that  include  studies 
to  evaluate  the  effectiveness  and  impact 
of  prevention  strategies  and  programs, 
major  prevention  activities,  and 
policies;  economic  evaluations  of  HIV 
prevention,  including  assessments  of 
alternative  prevention  strategies  to 
encourage  the  best  use  of  prevention 
resources;  and  development  of  both 
process  and  outcome  measures  that  HTV 
prevention  programs  can  use  to  assess 


their  going  performance;  (4)  seeks  to 
advance  the  methodolcwy  of  HIV 
prevention  evaluation  through 
evaluation  research  activities;  (5)   ■ 
applies  evaluation  methods  to 
improving  HIV  prevention  programs, 
including  serving  as  a  resource  to  other 
branches/activities,  grantees,  and 
prevention  partners  regarding 
evaluation  of  both  domestic  and 
international  HIV  prevention  programs; 
collaborating  with  other  branches  as 
they  develop,  test,  and  disseminate 
models  for  quality  assiu^nce  of 
programs  and  services;  and 
collaborating  with  other  branches/ 
activities  in  the  development  of 
methods  to  support  the  systematic 
assessment  (including  self-assessment) 
and  continuous  improvement  of  HIV 
prevention  programs. 

After  the  title  and  functional 
statement  for  the  Surveillance  and 
Epidemiology  Bmnch  (CK46),  Division 
of  Tuberculosis  Elimination  (CK41, 
insert  thef  following: 

Division  ofHIV/AipS  Prevention- 
Surveillance  and  Epidemiology  (CK5). 
(1)  Conducts  national  surveillance  of  the 
himian  immunodeficiency  virus/ 
acquired  immunodeficiency  syndrome 
(HIV/ AIDS);  (2)  provides  consultation 
and  statistical,  epidemiological,  and 
other  technical  services  to  assist  State 
and  local  health  departments,  as  well  as 
national.  State,  and  local 
nongovernmental  organizations,  in  the 
plaiming,  development, 
implementation,  and  overall 
improvement  of  HIV  prevention 
programs;  (3)  conducts  epidemiologic, 
surveillance,  etiologic.  health  services 
and  operational  research  into  factors 
affecting  the  prevention  of  HTV/ AIDS; 
(4)  develops  recommendations  and 
guidelines  on  the  prevention  of  HIV/ 
AIDS  and  associated  illnesses;  (5) 
monitors  surveillance  of  risk  behaviors 
associated  with  HIV  transmission;  (7) 
determines  risk  factors  and  transmission 
patterns  of  HTV/ AIDS  by  conducting 
national  and  international  HTV/ AIDS 
surveillance,  epidemiologic 
investigations,  and  research  studies;  (Q) 
develops  preventive  health  services 
models  for  a  variety  of  HlV-related 
activities;  (9)  provides  assistance  and 
consultation  on  issues  related  to 
epidemiology,  surveillance,  and 
research  to  NCHSTP,  CDC,  oUier  Public 
Health  Service  agencies.  State  and  local 
health  agencies,  community-based 
organizations;  CDC  prevention  partners, 
medical  institutions,  private  physicians, 
and  international  organizations;  (10) 
provides  epidemic  aid.  epidemiologic 
and  surveillance  consultation,  and 
financial  assistance  for  HIV/ AIDS 
surveMlance  activities  to  State  and  local 
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health  departments;  (11)  provides 
information  on  HIV/ AIDS  surveillance 
and  epidemiology  to  the  scientific 
community  and  the  general  public 
through  publications  and  presentations; 

(12)  works  closely  with  National  Center 
for  Infectious  Diseases  (NCID)  on  HIV/ 
AIDS  surveillance  and  epidemiologic 
investigations  that  require  laboratory 
collaboration,  and  on  activities  related 
to  the  investigation  and  prevention  of 
HIV-related  opportunistic  infections; 

(13)  provide  technical  support  to  CDC 
assignees  to  State  and  local  health 
departments  who  are  working  on  HTV/ 
AIDS  surveillance  activities;  and  (14) 
serves  as  the  World  Health  Organization 
(WHO)  Collaborating  Division  on  HIV/ 

•AIDS  for  epidemiology  and 
surveillance. 

Office  of  the  Director  (CK51).  (1) 
Plans,  directs,  and  evaluates  the 
activities  of  the  division;  (2)  develops 
goals  and  objectives  and  provides 
national  leadership  and  guidance  in 
HTV/ AIDS  prevention  policy 
formulation  and  program  planning  and 
development;  (3)  provides  leadership  in 
developing  research  in  epidemiology, 
surveillance,  and  other  scientific  aspects 
of  HIV/ AIDS  prevention,  and  in 
coordinating  activities  between  the 
division  and  other  NCHSTP  divisions, 
CDC  CIOs,  and  national-level 
prevention  partners  who  influence  HIV/ 
AIDS  prevention  programs  involved  in 
HIV/ AIDS  investigations  and  research; 
(4)  provides  oversight  for  human 
subjects  review  of  protocols  and 
coordinates  human  subjects  review 
training;  (5)  maintains  lead 
responsibility  for  HIV/AIDS  issues 
related  to  epidemiology,  surveillance,  or 
policy;  (6)  provides  leadership  and 
guidance  for  the  development  of  data 
management  systems;  (7)  assists  in  the 
preparation  of  speeches  and 
Congressional  testimony  on  HIV/ AIDS 
for  the  division  Director,  the  Center 
Director,  and  other  public  health 
officials;  (8)  coordinates  international 
HTV/ AIDS  activities  of  the  division  and 
ensures  interdivisional  coordination  of 
international  activists  within  the  center 
and  CDC,  as  appropriate;  (9)  provides 
program  services  support  in  extramrual 
programs  management,  administrative 
services,  and  information  systems 
services;  (10)  collaborates,  as 
appropriate,  with  nongovernmental 
organizations  to  achieve  the  mission  of 
the  division;  and  (11)  in  carrying  (Jut 
these  activities,  collaborates,  as 
appropriate,  with  other  divisions  and' 
offices  of  NCHSTP,  and  with  other  CIOs 
throughout  CDC. 

Epidemiology  Branch  (CK52).  (1) 
Designs  and  conducts  epidemiologic 
and  behavioral  studies  in  the  United 


States  to  determine  risk  factors,  co- 
factors,  and  modes  of  transmission  for 
HIV  infection  and  AIDS;  (2)  conducts 
studies  of  the  natural  history  of  HIV 
infection,  including  manifestations  of 
HIV  disease  in  adults,  adolescents,  and 
children;  (3)  designs  and  conducts 
research  on  the  psychosocial,  cultural 
and  contextual  determinants  of  risk 
behaviors  related  to  HiV  risk  behaviors; 
(4)  describes  psychosocial  impact  of 
HIV  on  infected  individuals,  their 
families,  and  close  contacts  and 
identifies  psychosocial  and  cultural 
determinants  of  disease  outcomes  of 
HIV-infected  individuals;  (5)  conducts 
both  epidemiologic  and  behavioral 
studies  to  evaluate  appropriate 
biomedical  interventions  for  preventing 
HTV  infection  (primary  prevention)  and 
for  preventing  manifestations  of  AIDS 
(secondary  prevention);  (6)  conducts 
applied  research,  including 
effectiveness  trials,  to  assist  in 
evaluation  of  strategies,  major  activities, 
and  policies;  (7)  conducts  epidemic  aid 
investigations  of  HTV  infection  and 
associated  infectious  diseases,  as  well  as 
other  illnesses  related  to  HIV/ AIDS;  (8) 
develops  policy  related  to  both  primary 
prevention  of  HIV  infection  and 
secondary  prevention  of  its  severe 
manifestations  based  on  scientific 
investigations  and  clinical  trials;  (9) 
provides  epidemiologic  consultation  to 
State  and  local  health  departments, 
other  Public  Health  Service  agencies, 
universities,  and  other  groups  and 
individuals  investigating  HIV/ AIDS; 
(10)  responds  to  inquiries  from 
physicians  and  other  health  providers 
for  information  on  the  medical  and 
epidemiologic  aspects  of  HIV/AIDS;  (11) 
collaborates  internationally  with  HTV/ 
AIDS  researchers  and  the  International 
Activities  Branch  in  the  conduct  of 
epidemiologic  studies;  and  (12)  works 
closely  with  NCID  to  determine 
virologic  and  immunologic  factors 
related  to  transmission  and  natural 
history  of  HIV  infection. 

Intematioal  Activities  Branch  (CK53). 
(1)  Designs  and  executes  epidemiologic 
and  interventional  studies  of  HIV 
infection  and  its  associated  illnesses  in 
other  Nations;  (2)  develops  and 
conducts  epidemiologic  studies  of  risk 
factors  for  AIDS  and  HlV  transmission 
in  other  Nations;  (3)  assists  in  the 
design,  implementation,  and  evaluation 
of  AIDS  prevention  and  control 
activities;  (4)  manages  international 
field  sites  and  staff  assigned  to  those 
sites;  (5)  in  collaboration  with  NCID, 
conducts  international  siirveillance  and 
studies  of  HIV  genotypic  variants  and 
their  epidemiologic  and  diagnostic 
implications;  (6)  provides  technical 


assistance  to  other  Nations  to  develop 
AIDS  case  surveillance  systems;  (7) 
assists  foreign  governments  in  carrying 
out  seroprevalance  studies  and  surveys; 

(8)  collaborates  with  other  branches  in 
assisting  developing  countries  in  the 
design,  implementation,  and  evaluation 
of  strategies  to  protect  their  blood 
supplies;  (9)  coordinates  with  other 
CIOs  in  CDC  that  have  similar 
international  responsibilities;  (10) 
provides  consultation  to  WHO,  USAID, 
and  other  organizations  whose  mission 
is  to  prevent  and  control  HIV  infection 
and  related  outcomes;  (11)  collaborates 
with  national  and  international 
organizations  to  strengthen  public 
health  infrastructures  at  national  levels, 
contributing  to  technical  and  managerial 
sustainability  of  national  HTV 
prevention  and  control  programs;  (12) 
assist  national  and  international 
organizations  in  identifying,  developing, 
and  promoting  HIV  interventions  an 
technologies  that  are  feasible,  effective^ 
and  culturally  appropriate  for  use  in 
developing  countries. 

Prevention  Services  Research  Branch 
(CK54).  (1)  Plans,  develops,  and 
conducts  researqh  to  develop  aijd 
improve  HIV  preventions  strategies  and 
service  provision;  (2)  plans,  develops, 
and  coordinates  local  and  regional 
studies  of  the  determinants  of  risk  for 
HIV  infection  in  specific  populations; 
(3)  plans,  develops,  and  coordinates 
local  and  regional  studies  ^o  identify 
and  evaluate  specific  at-risk 
populations,  and  examines  and 
evaluates  prevention  service  application 
in  these  populations;  (4)  collaborates 
closely  with  other  NCHSTP  and  CDC 
organizations  in  applying  research 
methods  to  target,  evaluate,  and  monitor 
HIV  prevention  programs  in  specific 
geographic  settings  and  at  risk 
populations;  (5)  develops  and  utilizes 
specific  research  evaluation  and 
monitoring  methodologies  including 
prevalence  and  incidence  studies  of  HIV 
and  related  infections  in  selected 
geographic  areas  and  at-risk 
populations;  (6)  collects  data  on  the 
extent  of  HFV  prevalence  and  incidence 
in  the  United  States;  (7)  collaborates 
with  division  staff  to  evaluate  HTV/ AIDS 
trends  in  incidence  and  prevalence;  (8) 
serves.as  a  focus  for  national  and 
international  activities  related  to 
transfusion-related  HIV  transmission; 

(9)  develops,  plans,  and  conducts 
studies  of  HFV  coimseling  and  testing 
activities  in  a  variety  of  prevention 
service  settings,  including  but  not 
limited  to  publicly  funded  managed 
care  settings;  (10)  collects  and  analyzes 
HIV  prevalence  and  incidence  date  from 
publicly  funded  HFV  counseling  and 


1  nOQ  /NTy-,fi/^Ae 


Federal  Register/Vol.  63,  No.  169/Tuesday,  September  1,  1998/Notices 


46461 


testing  sites;  (llll  assists  NOD  with  the 
evaluation  of  new  HIV-related  tests;  (12) 
conducts  local  and  regional  studies  of 
HTV  genotypic  variations  and 
antiretroviral  drug  resistance;  (13) 
collaborates  with  NCID  laboratories  to 
develop  a  repository  of  stored  sera  and 
cells  for  studies  of  HTV  and  related 
infections.         I 

Statistics  and\Data  Management 
Branch  (CK55).  (1)  Manages,  directs, 
and  coordinates  the  statistics  and  data 
management  activities  and  services  for 
the  division  anct  the  Division  of  HTV/ 
AIDS  Prevention — Intervention 
Research  and  Support  (DHAP/IRS);  (2) 
provided  leadership  in  the  development 
of  statistical  and  data  management 
planning,  policy,  implementation,  and 
evaluation;  (3)  provides  data 
management  and  statistical  support  for 
HIV/ AIDS  survfeillance,  HIV 
serosuryveys,  epidemiologic  studies  and 
other  studies  conducted  within  the 
division  and  DHAP/IRS;  (4)  creates 
mathematical  models  to  project  the 
incidence  of  AIDS  and  HTV  infection;  (5) 
develops,  monitors,  and  evaluate 
projects  to  construct  mathematical 
models  of  the  spread  of  AIDS  and  HIV 
infection  and  other  HTV  and  AIDS 
studies;  (6)  prcfvides  statistical  models 
of  epidemiologic  parameters  to  describe 
the  efficiency  of  HIV  transmission  and 
the  incubation  time  for  AIDS;  (7) 
responds  to  inquiries  from  medical 
professionals,  health  departments,  the 
media,  and  the  public  about  AIDS 
epidemic  statistical  issues,  including 
projections  of  the  number  of  AIDS  cases 
and  estimates  of  person  infected  with 
HIV;  (8)  coordinates  contracted 
programming  services  for  the  division. 

Surveillance  Branch  (CK56).  (1) 
Conducts  surveillance  of  HIV  infection 
and  AIDS  in  coordination  with  State 
and  local  health  departments  to  provide 
population-based  data  for  public  health 
policy  development  and  evaluation;  (2) 
maintains,  analyzes,  and  disseminates 
information  from  the  national 
confidential  registry  of  HTV/ AIDS  cases; 
(3  >  monitors  HTV-related  morbidity  and 
mortality  and  the  use  of 
recommendations  for  prevention  and 
treatment  of  HIV  infection  and  AIDS;  (4) 
promotes  uses  of  surveillance  data  for 
prevention  and  evaluation;  (5)  conducts 
surveillance  of  special  populations  of 
epidemiologic  importance,  e.g.,  persons 
with  HIV-2  infection,  health  care 
workers  for  occupationally  related  HIV 
transmission,  and  person  reported  with 
unrecognized  modes  of  transmission;  (6) 
in  coordination  with  State  and  local 
health  departments,  conducts 
population-based  surveillance  of  F^IV- 
related  risk  behaviors;  (7)  assesses 
socioeconomic,  educational,  and  other 


factors  of  use  in  targeting  and  evaluating 
prevention  and  care  programs;  (8) 
evaluates  surveillance  systems  for  HTV 
infection  and  AIDS  and  modifies 
surveillance  methodologies  as  needed  to 
meet  changing  needs  of  HTV/ AIDS 
programs;  (9)  manages  extramural 
funding  of  surveillance  activities  and 
provides  consultations  and  technical 
assistance  on  surveillance  activities  and 
methodologies  to  State  and  local  health 
departments  and  national  and 
international  organizations  and 
agencies.         ' 

Dated:  August  24. 1998. 
Stephen  B.  Thacker, 

Acting  Deputy  Director,  Centers  for  Disease 
Control  and  Prevention. 

(FR  Doc.  98-23476  Filed  8-31-98;  8:45am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98N-0378] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Color 
Additive  Certification  Requests  and 
Recordkeeping 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Ndanagement 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  1, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  dMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 


Color  Additive  Certification  Requests 
and  Recordkeeping— (21  CFR  Part 
80)— (OMB  Control  NumtMr  0910- 
0216) — Extension 

Section  721(a)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  379e(a))  provides  that  a  color 
additive  shall  be  deemed  unsafe  unless 
the  additive  and  its  use  are  in 
conformity  with  a  regulation  that 
describes  ^  conditions  under  which 
the  additive  may  be  safiely  used,  or 
unless  the  additive  and  its  use  conform 
to  the  terms  of  an  exemption  for 
investigational  use.  If  a  regulation 
prescribing  safe  conditions  of  use  has 
been  issued,  the  additive  must  be  frtim 
a  batch  certified  by  FDA  to  conform  to 
the  requirements  of  that  regulation  and 
other  applicable  regiilations.  unless  the 
additive  has  been  exempted  from  the 
certification  requirement. 

Section  721(c)  of  the  act  instructs  the 
Secretary  of  Health  and  Human  Services 
(through  FDA)  to  issue  regulations 
providing  for  batch  certification  of  color 
additives  for  which  she  finds  such 
requirement  to  be  necessary  in  the 
interest  of  protecting  the  public  health. 
FDA's  implementing  regulations  in  21 
CFR  part  80  specify  the  information  that 
must  accompany  a  request  for 
certification  of  a  batch  of  color  additive  * 
and  require  certain  records  to  be  kept 
pending  and  afier  certification.  FDA 
requires  batch  certification  for  all  color 
additives  listed  in  21  CFR  part  74  and 
for  all  color  additives  provisionally 
listed  in  21  CFR  part  82.  Color  additives 
listed  in  21  CFR  part  73  are  exempt  from 
certification. 

Under  §  80.21,  a  request  for 
certification  must  include:  Name  of 
color  additive,  batch  number  and  weight 
in  pounds,  name  and  address  of 
manufacturer,  storage  conditions, 
statement  of  use(s),  fee,  and  signature  of 
requestor.  The  request  for  certification 
must  also  include  a  sample  of  the  batch 
of  color  additive  that  is  Uie  subject  of 
the  request.  Under  §  80.22,  the  sample 
must  be  labeled  to  show:  Name  of  color 
additive,  batch  number  and  quantity, 
and  name  and  address  of  person 
requesting  certification.  A  copy  of  the 
label  or  labeling  to  be  used  for  the  batch 
must  accompany  the  sample.  Under 
§  80:39,  the  person  to  whom  a  certificate 
is  issued  must  keep  complete  records 
showing  the  disposal  of  all  the  color 
additive  covered  by  the  certificate.  Such 
records  are  to  be  made  available  upon 
request  to  any  accredited  representative 
of  FDA  imtil  at  least  2  years  after 
disposal  of  all  of  the  color  additive. 

The  request  for  certification  of  a  batch 
of  color  additive  is  reviewed  by  FDA's 
Office  of  Cosmetics  and  Colors  to  verify 
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that  all  of  the  required  information  has 
been  included.  Since  the  information 
required  in  the  request  for  certification 
is  unique  to  the  specific  batch  of  color 
additive  involved,  it  must  be  generated 
for  each  batch.  The  information 
submitted  with  the  request  helps  FDA  to 
ensure  that  only  safe  color  additives 
will  be  used  in  foods,  drugs,  cosmetics, 
and  medical  devices  sold  in  the  United 
States.  The  batch  number  assigned  by 
the  manufacturer  is  a  means  of 
temporary  identification  until  a 
certification  lot  number  has  been  issued 
by  FDA.  After  certification,  the 
manufacturer's  batch  number  helps 
ensure  that  the  proper  batch  of  color  is 
indeed  being  used  under  the 
certification  lot  number  issued  by  FDA. 
In  the  case  of  a  batch  that  has  been 
refused  certification  for  noncon\pliance 
with  the  regulations,  the  manufacturer's 
batch  number  aids  in  tracing  the 
ultimate  disposition  of  that  batch  of 
color  additive.  The  batch  weight  serves 


to  account  for  the  disposition  of  the 
entire  batch.  For  example,  it  might  be 
used  in  determining  whether  uncertified 
color  has  been  sold  under  the  lot 
number  assigned  to  the  batch  by  FDA 
or.  in  the  event  of  a  recall  after 
certification,  to  determine  whether  all 
unused  color  has  been  recalled.  In 
addition,  the  batch  weight  is  the  basis 
for  assessing  the  certification  fee.  The 
name  and  address  of  the  manufacturer 
of  the  color  additive  being  submitted  for 
certification  allows  FDA  to  contact  the 
person  responsible  for  its  manufacture 
should  a  question  arise  concerning 
compliance  with  the  regulations. 
Information  on  storage  conditions 
pending  certification  is  used  to  evaluate 
the  possibility  that  the  batch  could  have 
been  inadvertently  or  intentionally 
altered  in  a  manner  that  would  make  the 
sample  submitted  for  certification 
analysis  no  longer  representative  of  the 
batch.  It  is  also  used  when  an  FDA 
investigator  is  sent  to  the  site;  the 


veracity  of  the  storage  statements  is 
checked  diuing  normal  plant 
inspections.  Information  on  the  uses  is 
needed  to  ensure  that  all  of  the 
proposed  uses  are  within  the  limits  of 
the  listing  regulation  for  which  the 
peraon  seeking  certification  proposes  /v; 
that  the  color  be  certified.  The  statement 
of  the  fee  on  the  certification  request  is 
for  accounting  purposes  so  that  the 
person  seeking  certification  can  be 
promptly  notified  if  any  discrepancies 
appear.  The  information  requested  on 
the  label  of  the  sample  submitted  with 
the  certification  request  is  used  to 
identify  the  sample.  The  regulations 
require  an  accompanjring  copy  of  the 
label  or  labeling  to  be  used  for  the  batch 
so  that  FDA  can  verify  that  the  batch 
will  be  labeled  appropriately  when  it 
enters  commerce. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  i.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section      ' 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

80.21 
80.22 
Total 

20 
20 

152 
152 

4.091 
4.091 

0.2 
0.05 

818 

205 

1.023 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden> 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

80.39 
Total 

27 

152 

4.091 

0.25 

1,023 
1.023 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collectton  of  fnfomiation. 


The  estimated  total  annual  burden  for 
this  information  collection  is  2.046 
hours.  Over  the  period  fiscal  year  (FY) 
1995  to  FY  1997,  FDA  processed  an 
average  of  4,091  requests  for 
certification  of  batches  of  color 
additives.  Approximately  20  different 
respondents  submitted  requests  for 
certification  each  year  over  the  period 
FY  1995  to  FY  1997.  The  estimates  for 
the  length  of  time  necessary  to  prepare 
certification  requests  and  accompanying 
samples,  and  to  comply  with 
recordkeeping  requirements  were 
obtained  from  industry  program  area 
personnel. 


Dated:  August  13, 1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
[PR  Doc.  98-23401  Filed  8-31-98;  8:45  ami 

BILUNQ  CODE  416(M)1-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0336] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Premarket 
Notification  Submission  510(k), 
Subpart  E 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  1, 
1998. 

ADDRESSES:  Submit  vtrritten  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  0MB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235, 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  FDA.  ~~ 
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FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg,  Offibe  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507).  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Premarket  Notification  Submission 
510(k),  Subpart  E— (OMB  Control 
Number  0910-0120 — ^Reinstatement) 

Section  510(k)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360(k))  and  the  implementing 
regulation,  21  CFR  807.81,  require  a 
person/manufacturer  who  intends  to 
market  a  medical  device  to  submit  a 
premarket  notification  submission  to 
FDA  at  least  90  days  before  proposing 
to  begin  the  introduction,  or  delivery  for 
introduction  into  interstate  commerce, 
for  commercial  distribution  of  a  device 
intended  for  human  use. 

Section  510(k)  of  the  act  allows  for 
exemptions  to  the  510(k)  submissions, 
i.e.,  a  premarket  notification  submission 


would  not  be  required  if  FDA 
determines  that  premarket  notification 
is  not  necessary  for  the  protection  of  the 
public  health,  and  they  are  specifically 
exempted  through  the  regulatory » 
process.  Under  21  CFR  807.85,     | 
"Exemption  frtim  premarket 
notification."  a  device  is  exempt  from 
premarket  notification  if  the  device 
intended  for  introduction  into 
commercial  distribution  is  not  generally 
available  in  finished  form  for  purchase 
and  is  not  offered  through  labeling  or 
advertising  by  the  manufacturer, 
importer,  or  distributor  for  commercial 
distribution.  In  addition,  the  device 
must  meet  one  of  the  following 
conditions:  (1)  It  is  intended  for  use  by 
a  patient  named  in  order  of  the 
physician  or  dentist  tor  other  specially 
qualified  persons),  or  (2)  it  is  intended 
solely  for  use  by  a  physician  or  dentist 
and  is  not  generally  available  to  other 
physicians  or  dentists. 

A  commercial  distributor  who  places 
a  device  into  commercial  distribution 
for  the  first  time  imder  their  own  name 
and  a  repackager  who  places  their  own 
name  on  a  device  and  does  not  change 
any  other  labeling  or  otherwise  affect 
the  device,  shall  be  exempted  from 


premarket  notification  if  the  device  was 
legally  in  commercial  distribution 
before  May  28, 1976,  or  a  premarket 
notification  was  submitted  by  another 
person. 

The  information  collected  in  a 
premarket  notification  is  used  by  the 
medical,  scientific,  and  engineering 
staffs  of  FDA  in  making  determinations 
as  to  whether  or  not  devices  can  be 
allowed  to  enter  the  U.S.  market.  The 
premarket  notification  review  process 
allows  for  scientific  and/ or  medical 
review  of  devices,  subject  to  section 
510(k)  of  the  act,  to  confirm  that  the 
new  devices  are  as  safe  and  as  effective 
as  legally  marketed  predicate  devices. 
This  review  process,  therefore,  prevents 
potentially  unsafe  and/or  ineffective 
devices,  including  those  with  fraudulent 
claims,  from  entering  the  U.S.  market 
This  information  wiU  allow  FDA  to 
collect  data  to  ensure  that  the  use  of  the 
device  will  not  present  an  unreasonable 
risk  for  the  subject  and  will  not  violate 
the  subject's  rights.  The  respondents  to 
this  information  collection  will 
primarily  be  medical  device 
manufacturers  and  businesses. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  /^nual  Reporting  Burden' 

21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

807.81  and  807.87 

5.000 

1 

5,000 

80 

400,000 

^There  are  no  capital  costs  or  operating  and  maintenarKe  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  ANNUAL  RECORDKEEPING  BURDEN' 

21  CFR  Section 

No.  of 
Recordkeepers 

Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

807.93 

2,000 

10 

20,000 

0.5 

10,000 

There  are  no  capital  costs  or  operatirtg  and  maintenance  costs  associated  with  this  collection  of  intormalton. 


FDA  has  based  these  estimates  on 
conversations  with  industry  and  trade 
association  representatives,  and  from 
internal  review  of  the  documents  listed 
in  Tables  1  and  2  of  this  document. 
Based  on  the  trend  in  the  past  3  years, 
an  estimated  5,000  submissions  are 
expected  each  year.  FDA's 
administrative  and  technical  staff,  who 
are  familiar  with  the  requirements  for 
submission  of  premarket  notifications, 
estimate  that  an  average  of  80  hours  are 
required  to  prepare  a  submission 
(exclusive  of  preparing  clinical  data, 
research,  etc.).  FDA,  therefore,  estimates 
that  a  total  of  400,000  hours  of  effort  is 
required  for  the  5,000  submissions.  It  is 
also  estimated  that  the  respondents  will 


receive  requests  for  an  average  of  20,000 
documents.  At  an  estimated  one-half 
hour  to  process  these  doaunents,  an 
additional  10,000  recordkeeping  hours 
are  ex{>ected  for  this  program. 

Dated:  August  24, 1998. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

[PR  Doc.  98-23402  Filed  8-31-98;  8:45  am] 

BIUJNG  COOE  41W-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DoekMNo.98N-03S7] 

Agency  Information  Collaction 
Activltias;  Announcement  of  OMB 
Approval;  Medical  Devicas;  Currant 
Good  Manufacturirtg  Practice  (CGMP) 
Quality  System  (OS) 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
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that  a  collection  of  information  entitled 
"Medical  Devices;  Current  Good 
Manufacturing  Practice  (CGMP)  Quality 
System  (QS)"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1995  (the  PRA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg.  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  15, 1998  (63  FR 
32667),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
ciurently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0073.  The 
approval  expires  on  July  31,  2001. 

Dated:  August  20, 1998. 
wqiiamK.  Hubbard. 

Asscxiate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-23403  Filed  8-31-98;  8:45  am] 

MLUNO  COOC  41MM>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97N-0385] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

agency:  Ft>od  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  1, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-1223, 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Supplements  to  Premarket  Approval 
Applications  for  Medical  Devices 

The  Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA) 
(Pub.  L.  105-115)  added  section 
515(d)(6)  to  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360e(d)(6)),  modifying  FDA's  statutory 
authority  regarding  premarket  approval 
of  medical  devices.  This  new  section 
provides  for  an  alternate  form  of  notice 
,to  the  agency  for  certain  types  of 
changes  to  a  device  for  which  the 
manufacturer  has  an  approved 
premarket  approval  application  (PMA). 
Under  section  515(d)(6)  of  the  act,  PMA 
supplements  are  required  for  all  changes 
that  affect  safety  and  effectiveness, 
unless  such  changes  involve 
modifications  to  manufacturing 


procedures  or  the  method  of 
manufacture.  For  those  types  of 
manufacturing  changes,  the 
manufacturer  may  submit  to  the 'agency 
an  alternate  form  of  notice  in  the  form 
of  a  30-day  notice,  or  where  FDA  finds 
such  notice  inadequate,  a  135-day  PMA  . 
supplement.  The  30-day  notice  must:  (1)    ' 
Describe  the  change  the  manufacturer 
intends  to  make,  (2)  summarize  the  data 
or  information  supporting  the  change, 
and  (3)  state  that  the  change  has  been 
made  in  accordance  with  the 
requirements  of  21  CFR  part  820. 

The  manufacturer  may  distribute  the 
device  30  days  after  FDA  receives  the 
notice,  unless  FDA  notifies  the 
applicant,  within  that  30-day  period, 
that  the  notice  is  inadequate.  If  the 
notice  is  inadequate,  FDA  will  inform 
the  manufacturer  that  a  135-day 
supplement  is  required  and  will 
despibe  what  additional  information  or 
action  is  necessary  for  FDA  to  approve 
the  change.  The  rule  would  incorporate 
the  provisions  for  a  30-day  notice  and 
135-day  supplements  into  FDA's 
regulations  in  §814.39  (21  CFR  814.39) 
to  reflect  the  changes  made  by  FDAMA. 

Description  of  Respondents: 
Businesses  or  other  for  profit 
organizations. 

The  information  collection  for 
§  814.39  has  been  approved  by  OMB 
imtil  September  30, 1998,  under 
Premarket  Approval  of  Medical  Devices 
(OMB  control  number  0910-0231)  for  a 
total  of  36,063  hours.  FDA  believes  that 
the  submission  of  30Hlay  notices  in  lieu 
of  PMA  supplements  will  result  in 
approximately  a  10  percent  reduction  in 
the  total  number  of  hours  needed  to 
comply  with  §  814.39.  As  a  result,  FDA 
estimates  that  the  new  total  nimiber  of 
hours  needed  to  comply  with  the 
information  collection  requirements  in 
§814.39  is  32,612  for  a  reduction  of 
3,451  hours. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 


814.39 


No.  of    » 
Respondents 


493 


Annual 

Frequency  per 

Response 


1 


Total  Annual 
Responses 


493 


Hours  per 
Response 


66.15 


Total  Hours 


32, 


.6T2^ 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
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Dated:  July  31. 1998. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-23404  Filed  8-31-98;  8:45  am) 
BILUNQ  COOe  41KM)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


/ 


Food  and  Drug  Administration 

[Docket  No.  98F-ori7] 

Mitsubishi  Chemical  Corp.;  Rling  of 
Food  Additive  Petition 


AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoiincing 
that  Mitsubishi  Chemical  Corp.  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  sucrose  esters 
of  fotty  acids  with  an  average  degree  of 
esterification  ranging  from  four  to  seven, 
as  an  emiilsifier  or  stabilizer  at  a  level 
not  to  exceed  2  percent,  in  chocolate 
and  in  butter-substitute  spreads.  The 
petitioner  is  also  proposing  "SOE"  as 
the  common  or  usual  name  for  this 
product.  ) 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  J.  Lin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204.  202-418-3103. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8A4610)  has  been  filed  by 
Mitsubishi  Chemical  Corp.,  5-2, 
Manmouchi  2-chome,  Chiyoda-Ku, 
Tokyo  100,  Japan.  The  petition  proposes 
that  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
sucrose  esters  of  fatty  acids  with  an 
average  degree  of  esterification  ranging 
firom  four  to  seven,  as  an  emulsifier  or 
stabilizer  at  a  level  not  to  exceed  2 
percent,  in  chocolate  and  in  butter- 
substitute  spreads.  The  petitioner  is  also 
proposing  "SOE"  as  the  common  or 
usual  name  for  this  product. 

The  agency  has  determined  under  21 
CFR  25.32(k)  that  this  action  is  of  a  type 
thait  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


Dated:  August  12, 1998. 
Laura  M.  Tarantino, 
Acting  Director,  Office  of  Premarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  98-23397  Filed  8-31-98;  8:45  am) 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the  Center 
for  Substance  Abuse  Treatment  (CSAT) 
National  Advisory  Coimdl  to  be  held  in 
September  1998. 

A  portion  of  the  meeting  will  be  open 
and  include  discussion  of  the  Center's 
policy  issues  and  current 
administrative,  legislative,  and  program 
developments.  Reports  to  the  Council 
will  include  the  Managed  Care  & 
Criminal  Justice  Conference,  a  CSAT/ 
CMHS  collaborative  initiative  on  Dual 
Diagnosis,  an  ONDCP  Update.  SAMHSA 
HIV/ AIDS  Update  and  the  Physicians 
Leadership  Group.  If  anyone  needs 
special  accommodations  for  persons 
with  disabilities,  please  notify  the 
Contact  listed  below. 

The  meeting  virill  also  include  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications,  contract 
proposals  and  discussion  of  information 
about  the  Center  for  Substance  Abuse 
Treatment's  procurement  plans. 
Therefore  a  portion  of  the  meeting  vtrill 
be  closed  to  the  public  as  determined  by 
the  Administrator,  SAMHSA,  in 
accordance  with  Title  5  U.S.C. 
552b(c)(3).  (4).  and  (6)  and  5  U.S.C. 
App.  2.  §  10(d). 

A  simmiary  of  the  meeting  and  roster 
of  council  members  may  be  obtained 
bom:  Mrs.  Marjorie  Cashion,  CSAT 
National  Advisory  Council.  Rockwall  II 
Building,  Suite  619,  5600  Fishers  Lane.  , 
Rockville,  Maryland  20857.  Telephone: 
(301) 443-8923. 

Substantive  program  information  may 
be  obtained  firom  die  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  Center  fw  Substance 
Abuse  Treatment,  National  Advisory 
Council. 

Meeting  Lute:  September  16, 1998—8:45 
a.m.-S:00  p.m;  September  17, 1998—9:00 
a.m.-12:00  p.m. 

Place:  Holiday  Imi/Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase,  Maryland 
20815. 

Type:  Closed:  September  16, 1998—8:45 
a.m.-10:00  a.m;  Open:  September  16, 1998— 


11:15  a.m.-5:00  p.m;  September  17, 1998— 
9:00  a.m.-12:00  p.m. 

Contact:  Marjorie  M.  Cashion,  Executive 
Secretary,  Telephone:  (301)  443-5050,  and 
FAX:  (301)  480-6077. 

Dated:  August  25, 1998. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  98-23396  Filed  8-31-48;  8:45  am] 

aajJNO  COOC  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-436»-N-dq 

Notice  Of  Proposed  Information 
Collection  for  Public  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action':  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
wrill  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwoiii 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  November  2, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer.  Shelia  E.  Jones. 
Department  of  Housing  &  Urban 
Development.  451  7th  Street.  SW.  Room 
7230.  Washington.  DC  20410. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Tony  Johnston.  Deputy  Director. 
Financial  Management  Division.  Office 
of  Block  Grant  Assistance.  Room  7180, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410,  telephone  (202) 
708-1871.  Hearing-  or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  Federal  Information 
Relay  Service  at  1-800-877-8399.  Fax 
inquiries  may  be  sent  to  Mr.  Johnston  at 
(202)  708-1789.  pother  than  the  "800" 
number,  these  telephone  numbers  are 
not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
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agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Loan  Guarantee 
Recovery  Fund. 

0MB  Control  Number,  if  applicable: 
2506-0159. 

Description  of  the  need  for  the 
information  and  proposed  use:  To 
appropriately  determine  whether 
entities  that  submit  applications  for 
assistance  under  the  Loan  Guarantee 
Recovery  Fimd  (Section  4  of  the  Church 
Arson  Prevention  Act  of  1996)  are 
eligible  applicants  and  submit 
applications  otherwise  in  compliance 
with  the  regulations,  certain  information 
is  required.  Among  other  necessary 
criteria,  HUD  must  determine  whether: 
(1)  the  financial  institution  is  eligible  as 
defined  at  24  CFR  Section  573.2  of  the 
regulations;  (2)  the  borrower  is  eligible 
as  defined  under  24  CFR  Section  573.2; 

(3)  the  loan  will  assist  in  addressing 
damage  or  destruction  caused  by  acts  of 
arson  or  terrorism;  (4)  the  activities 
which  will  be  assisted  by  the  guaranteed 
loans  are  eligible  activities  under 

§  573.3;  (5)  the  financial  institution 
utilizes  sufficient  underwriting 
standards;  and  (6)  the  assisted  activities 
will  comply  with  all  applicable 
environmental  laws  and  requirements. 

Agency  form  numbers,  if  applicable: 
N/A. 

Members  of  affected  public:  Financial 
institutions  such  as  banks,  trust 
companies,  savings  and  loan 
associations,  credit  unions,  mortgage 
companies,  or  other  issuers  regulated  by 
the  Federal  Deposit  Insiu-ance 
Corporation,  the  Office  of  Thrift, 
Supervision,  the  Credit  Union 
Administration,  or  the  U.S.  Comptroller 
of  the  Currency.  Certain  not-for-profit 
organizations  affected  by  acts  of  arson  or 
terrorism. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 


hours  of  response:  A  total  of  100 
respondents  are  expected  and  the  total 
estimated  burden  hours  is  9440. 

Status  of  the  proposed  information 
collection:  The  Department  does  not 
have  a  critical  mass  of  respondents  to 
serve  as  a  source  of  information  from 
which  conclusions  can  be  drawn  with 
respect  to  the  accuracy  of  its  current 
estimates. 

Authority:  Section  3506  of  the  Paperwork 
ReducUon  Act  of  1995,  44  U.S.C  Chapter  35, 
as  amended. 

Dated:  August  27, 1998. 
Saul  N.  Ramirez, 

Assistant  Secretary  for  Community  Planning 
and  Development. 
(PR  Doc.  98-23488  Filed  8-31-98;  8:45  am] 

BILUNO  CODE  4210-2>-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA  941-5700-00;  CALA  165220  and  CAS 
05243^ 

Public  Land  Order  No.  7361;  Partial 
Revocation  of  Public  Land  Order  No. 
3338  and  Public  Land  Order  No.  1817; 
California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  partially  revokes 
two  public  land  orders  insofar  as  they 
affect  903.27  acres  of  National  Forest 
System  lands  withdrawn  for  the  Forest 
Service's  Cozy  Del  Administrative  Site, 
and  the  Squaw  Valley  Olympic  Site  and 
Recreation  Area.  The  lands  are  no 
longer  needed  for  the  purposes  for 
which  they  were  withdrawm,  and  the 
revocations  are  necessary  to  facilitate 
consummation  of  pending  land  tenure 
adjustment  actions  by  the  Forest 
Service.  This  order  will  open  the  lands 
to  such  forms  of  disposition  as  may  by 
law  be  made  of  National  Forest  System 
^  lands  and/or  mining,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
appUcable  law.  The  lands  have  been 
and  will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  September  16, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office  {CA-931.4),  2135  Butano  Drive, 
Sacramento,  California  95825.  916-978- 
4675.  ^ 

By  virtue  of  the  authority  vested  m 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 


1.  Public  Und  Order  No.  3338  (CALA 
165220),  which  withdrew  National 
Forest  System  land  for  theTorest 
Service's  Cozy  Del  Administrative  Site, 
is  hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

San  Bernardino  Meridian 

Los  Padres  National  Forest 

T.  5  N.,  R.  23  W., 

Sec.  35,  SWV4SWV4. 
The  area  described  contains  40  acres  in 
Ventura  County.. 

2.  Public  Land  Order  No.  1817  (CAS 
052439),  which Withdrew  National 
Forest  System  lands  for  the  Forest 
Service's  Squaw  Valley  Olympic  Site 
and  Recreation  Area,  is  hereby  revoked 
insofar  as  it  affects  the  follovdng 
described  lands: 

Mount  Diablo  Meridian 

Tahoe  National  Forest 

T.  ISN.,  R.15E., 

Sec.  2,  lot  7  and  SEV4NWV4. 
T.  16N..R.  16E., 

Sec.  28,  unpatented  fractional  portion  of 
SEV4; 

Sec.  30,  lots  3  to  8,  inclusive,  SViNEV4, 

Sec.  32,  SE1/4SWV4; 

Sec.  33,  E'/iSEV4NWV4,  SWV4SEV4NWV4. 
and  unpatented  portions  of  E'A. 

The  areas  described  aggregate  863.27  acres 
in  Placer  County. 

3.  At  10  a.m.  on  September  16, 1998, 
the  land  described  in  paragraph  1  will 
be  opened  to  location  and  entry  under 
the  United  States  mining  laws,  subject 
to  valid  existing  rights.  Uie  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  land  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts.  ^ 

4.  At  10  a.m.  on  September  16, 1998, 
the  lands  described  in  paragraph  2  shall 
be  opened  to  such  forms  of  disposition 
as  may  by  law  be  made  of  National 
Forest  System  lands,  including  location 
and  entry  under  the  United  States 
mining  laws,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  lands 
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described  in  this  order  imder  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  vtrith  Federal  law.  The  Bureau  of 
Land  Management  v^ll  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  August  26. 1998. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

[PR  Doc.  98-23405  Filed  8-31-98;  8:45  am] 

BIUMQ  OOOE  4ai»-40^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-030-1430-00;  N-62S70] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
77.04  acres  of  public  land  for  a  period 
of  50  years  to  protect  and  preserve  a 
series  of  geothermal  springs,  water 
quality,  and  critical  habitat  for  listed 
endangered  fish  species.  This  notice 
closes  the  land  for  up  to  2  years  fix^m 
surface  entry  and  mining  while  various 
studies  and  analyses  are  made  to  make 
a  final  decision.  The  land  will  remain 
open  to  mineral  leasing. 
DATE:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
November  30, 1998. 
ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  1340  Financial 
Blvd.,  P.O.  Box  12000,  Reno,  Nevada 
89520-0006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  702-861-6532. 
SUPPLEMENTARY  INFORMATION:  On  August 
13, 1998,  a  petition  was  approved 
allowing  the  Bureau  of  Laind 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  from  settlement,  sale, 
location,  or  entry  imder  the  general  land 
laws,  including  the  mining  laws,  but  not 


the  mineral  leasing  laws,  subject  to 
valid  existing  rights: 

Mount  Diablo  Meridian  

T.  5  S.,  R.  61  E., 

Sec.  31.SWV4SWV4. 
T.  6  S.,  R.  61  E., 

Sec.  6,  lot  4. 

The  area  described  contains  77.04  ecres  in 
Lincoln  County. 

The  piupose  of  the  proposed 
withdrawal  is  to  protect  a  series  of 
springs  known  as  Ash  Springs.  These 
geothermed  springs  provide  habitat  for 
two  species  of  fish  listed  as  endangered 
by  the  Fish  and  Wildlife  Service.  The 
proposed  withdrawal  is  in  conformance 
with  the  Bureau  of  Land  Management 
Las  Vegas/Caliente  Resource  Area 
Management  Framework  Plan  and  the 
Ash  Springs  Coordinated  Resource 
Management  Plan.  , 

For  a  period  of  90  days  firom  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
aH'orded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  piupose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Nevada  State 
Director  vdthin  90  days  firom  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  fi-om  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Other  uses  which  will  be 
permitted  during  this  segregative  period 
are  rights-of-way,  leases,  and  permits. 

Dated:  August  26, 1998. 
William  K.  StO¥ren, 

Lands  Team  Lead. 

(PR  Doc.  98-23426  Filed  8-31-98;  8:45  am) 

MLUNQ  OOOE  4910-HC^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reciannation 

Colorado  River  Basin  Salinity  Control 
Advisory  Council  Public  Meeting 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act, 
announcement  is  made  of  a  meeting  of 
the  Colorado  River  Basin  Salinity 
Control  Advisory  Council. 
DATES:  The  meeting  is  scheduled  to 
begin  at  about  1:00  pm.  Monday  October 
19, 1998  and  recess  at  about  5:00  pm. 
The  coimcil  will  briefly  reconvene  the 
following  day  at  about  3:00  pm  and 
adjoiun  at  about  3:30  pm. 
ADDRESSES:  The  meeting  will  be  held  in 
the  first  floor  conference  room,  the 
National  Education  Association 
Building.  130  S.  Capitol.  Santa  Fe.  New 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Tnieman,  Colorado  River 
Salinity  Control  Program  Manager, 
Bureau  of  Reclamation,  UC-228,  Mail 
Room  6107, 125  South  State  Street,  Salt 
Lake  Qty,  Utah.  84138-1102; 
Telephone:  (801)  524-3753. 
8UPPLBMBITARY  INFORMATION:  Council 
members  vmll  be  briefed  on  the  status  of 
salinity  control  activities  and  receive 
input  for  drafting  the  Coimcil's  annual 
report.  The  Department  of  the  Interior, 
the  Department  of  Agriculture,  and  the 
Environmental  Protection  Agency  will 
each  present  a  progress  report  and  a 
schedule  of  activities  on  salinity  control 
in  the  Colorado  River  Basin.  The 
Coimcil  will  discuss  salinity  control 
activities  and  the  content  of  their  report. 
The  meeting  of  the  Advisory  Council 
is  open  to  the  public.  Any  member  of 
the  public  may  file  written  statements 
with  the  Council  before,  during,  or  after 
the  meeting,  in  person  or  by  mail.  To 
the  extent  that  time  permits,  the  Council 
chairman  may  allow  public  presentation 
of  oral  statements  at  the  meeting. 

Dated:  August  27, 1998. 
Stanley  L  Ponce, 
Director,  Research. 

(PR  Doc.  98-23485  Filed  8-31-98;  8:45  am) 
BIUJNQ  CODE  4310-«4-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reciantation 

Glen  Canyon  Technical  Work  Group 

agency:  Bureau  of  Reclamation, 
Interior. 
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action:  Notice  of  public  meetings. 

summary:  The  Glen  Canyon  Technical 
Work  Group  (TWG)  was  formed  as  an 
official  subcommittee  of  the  Glen 
Canyon  Adaptive  Management  WoA 
Group  (AMWG)  on  September  10. 1997. 
The  TWG  members  were  named  by 
members  of  the  AMWG  and  provide 
advice  and  information  to  the  AMWG  to 
act  upon.  The  AMWG  uses  this 
information  to  form  recommendations 
to  the  Secretary  of  the  Interior  for 
guidance  of  the  Grand  Canyon 
Monitoring  and  Research  Center  science 
program,  and  other  direction  as 
requested  by  the  Secretary.  All  meetings 
are  open  to  the  public;  however,  seating 
is  hmited  and  is  available  on  a  first 
come,  first  served  basis. 
DATES  AND  LOCATIONS:  The  TWG  will 
conduct  three  (3)  public  meetings  at  the 
following  times  and  locations: 

September  14-15.  1998— Phoenix, 
Arizona:  The  meeting  will  begin  at 
10:00  a.m.  and  end  at  5:00  p.m.  on  the 
first  day.  The  second  day  of  the  meeting 
will  begin  at  8:00  a.m.  and  end  at  4:00 
p.m.  The  meeting  will  be  held  in  the 
Tim^uoise  Room  at  the  Embassy  Suites 
Hotel  at  1515  North  44th  Street  in 
Phoenix,  Arizona. 

November  17-18,  1998— Phoenix, 
Arizona:  The  meeting  will  begin  at 
10:00  a.m.  and  end  at  5:00  p.m.  on  the 
first  day.  The  second  day  of  the  meeting 
will  begin  at  8:00  a.m.  and  end  at  4:00 
p.m.  The  meeting  will  be  held  in  the 
Turquoise  Room  at  the  Embassy  Suites 
Hotel  at  1515  North  44th  Street  in 
Phoenix,  Arizona. 

December  8,  1998 — Phoenix,  Arizona: 
The  meeting  will  begin  at  10:00  a.m. 
and  end  at  4:00  p.m.,  will  be  held  in  the 
Host  Marriot  Meeting  Room,  located  on 
level  2,  terminal  3,  of  the  Sky  Harbor 
Airport  located  at  3400  East  Sky  Harbor 
Boulevard  in  Phoenix,  Arizona. 
"  Time  will  be  allowed  at  each  meeting 
for  any  individual  or  organization 
wishing  to  make  formal  oral  comments 
(limited  to  10  minutes),  but  written 
notice  must  be  provided  at  least  five  (5) 
days  prior  to  the  meeting  to  Mr.  Bruce 
Moore,  Bureau  of  Reclamation,  Upper 
Colorado  Regional  Office,  125  Soudi 
State  Street,  Room  6107,  Salt  Lake  City, 
Utah  84138-1102,  telephone  (801)  524- 
3702,  faxogram  (801)  524-5499,  e-mail 
at:  bmoore@uc.usbr.gov. 
SUPPLEMENTARY  INFORMATION:  General 
topics  of  discussion  for  the  three 
meetings  v\rill  be  as  follows: 
Welcome  and  other  Administrative 

Business 
Reports  from  Ad  Hoc  Committees  and 

Other  Official  Reports 
Call  for  Public  Comment 


CulturatKesearch  and  Monitoring 

Program  Overview 
Review  the  Center's  Monitoring  and 

Research  Project  List  and  Funding 

Levels  for  1999 
Funding  Sources  for  Compliance 

Projects  and  Expanded  Ecosystem 

Studies 
Conceptual  Model  Presentation 
Report  of  Workshop  Accomplishments 
Glen  Canyon  Dam  Power  Replacement 

Report 
Committee/Member  Progress  Reports 
Elect  Chairperson  for  1999 
Approve  Recommendations  for  AMWG 
Review  Resource  Criteria  Analysis  for 

Fiscal  Year  1999 
Draft  Beach/Habitat-Building  Flow 

Recommendation 
Review  the  Center's  Annual  and 

Strategic  Plans  and  Budget 
Hydrology  Forecast  and  Report 

Final  agendas  for  each  of  the  three 
public  meetings  will  be  available  15 
days  prior  to  each  meeting  on  the 
Bureau  of  Reclamation's  website  under 
the  Adaptive  Management  Program  at 
http://www.uc.usbr.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Moore,  telephone  (801)  524-3702, 
faxogram  (802)  524-5499,  e-mail  at: 
bmoore@uc.usbr.gov. 

Dated:  August  27, 1998. 
Stanley  L.  Ponce, 

Director.  Research. 

|FR  Doc.  98-23486  Filed  8-31-98;  8:45  am] 

BILUNQ  CODE  43tO-«4-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Resource  Management  Plan  for  the 
Potholes  Reservoir,  Grant  County, 
Washington 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  Intent  to  prepare  an 

environmental  impact  statement. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  proposes  to  prepare  an 
environmental  impact  statement  (EIS) 
on  the  proposed  Potholes  Reservoir 
Resource  Management  Plan  (RMP).  This 
EIS  will  be  prepared  pursuant  to  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  as  amended. 
Reclamation  is  currently  assessing  the 
existing  resources,  issues,  and  concerns 
at  Potholes  Reservoir  in  order  to 
develop  a  plan  to  guide  future 
management  of  Reclamation  lands 
surrounding  the  reservoir.  The  waters 
and  adjacent  lands  of  Potholes  Reservoir 
are  currently  being  managed  under  a 
memorandum  of  agreement  that  will 


expire  in  2002.  The  RMP  will  provide 
Reclamation  and  their  land  management 
partners,  the  Washington  Department  of 
Fish  and  Wildlife,  Washington  State 
Parks  and  Recreation  Commission,  and 
Grant  County,  a  framework  for  future 
management  actions  at  Potholes 
Reservoir.  The  RMP  will  not  address 
water  operations  at  Potholes  Reservoir. 
DATES:  Comments  concerning  issues  or 
concerns  that  should  be  addressed  in 
the  proposed  RMP  and  EIS  should  be 
received  in  writing  by  October  1, 1998. 
ADDRESSES:  Send  written  comments 
concerning  the  proposal  to  Mr.  James 
Blanchard,  Activity  Manager,  Bureau  of 
Reclamation,  Epharata  Field  Office,  P.O. 
Box  815,  Ephrata,  Washington  98823. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Blanchard,  at  (509)  754-0226. 
SUPPLEMENTARY  INFORMATION:  The 
Potholes  Reservoir  is  located  in 
southern  Grant  Coimty,  Washington, 
approximately  4  miles  south  and 
southwest  of  Moses  Lake,  Washington. 
The  Potholes  Reservoir  provides 
irrigation  water  to  portions  of  the 
Columbia  Basin  Project. 

Reclamation  initiated  preparation  of 
an  environmental  assessment  (EA)  on 
the  Potholes  RMP  in  1996.  Based  on  a 
preliminary  analysis  of  alternatives  that 
indicates  a  potential  for  significant 
impacts.  Reclamation  has  decided  to 
prepare  an  EIS.  A  comprehensive  public 
involvement  program  has  been 
conducted  during  the  RMP  planning 
process  and  has  provided  opportunities 
for  public  input.  Scoping  of  issues  was 
accomplished  through  public  meeting 
and  discussions  and  meetings  with 
Federal  state,  and  local  agencies  and 
tribes.  These  meetings  helped  in 
identification  of  issues  and  concerns, 
formulation  of  goals  and  objectives,  and 
development  of  alternatives  for  analysis. 
While  no  additional  scoping  meetings 
are  planned  in  connection  with  the 
preparation  of  the  draft  EIS,  this  notice 
solicits  additional  comments  on  issues 
and  concerns  that  should  be  addressed 
in  the  development  of  an  RMP  for 
Potholes  Reservoir.  To  submit 
comments  see  the  DATES  and  ADDRESSES 
sections.  Comments  may  also  be  sent  by 
E-Mail  to  jblanchard@pn.usbr.gov. 

The  draft  EIS  is  expected  to  be 
complete  and  available  for  review  and 
comment  in  early  1999.  Public  hearings 
will  then  be  held  to  receive  comments 
on  the  adequacy  of  the  EIS  an  analyzing 
the  effects  of  the  alternative  actions. 

The  following  issues,  concerns,  and 
problems  have  been  identified  to  date: 

Fisheries:  Concern  with  the  decline  of 
fisheries  over  the  last  10  to  15  years. 

Wildlife:  The  need  to  prevent  damage 
to  wildlife  and  habitat,  especially  for 
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priorijty  wildlife  such  as  threatened  or 
endangered  species. 

Vegetation:  The  need  to  protect 
wildlife  habitat  and  the  natural 
landscape  and  the  concern  for  weed 
control. 

Water  (polity:  Concern  with  the 
effect  of  water  quality  on  fisheries  and 
the  safety  of  eating  fish  from  the 
reservoir.   . 

Recreation:  Primary  concerns  related 
to  over  capacity  use  on  holidays,  lack  of 
desired  facilities  and  features,  seasonal 
use  restrictions,  access,  off-road  vehicle 
use,  and  conflicts  between  recreational 
uses  and  natural  resources. 

Management  and  Infrastructure: 
Public  and  management  agencies  are 
concerned  with  the  lack  of  resources  to 
provide  services  and  enforcement. 

Four  alternatives  are  currently  being 
considered.  These  include  an  alternative 
which  balances  use  writh  resource 
protection  and  enhancement,  an 
alternative  that  stresses  enhancement  of 
natural  resources  (Alternative  A),  an 
alternative  that  stresses  enhancement  of 
recreation  potential  (Alternative  B),  and 
the  No  Action  Alternative  as  required  by 
NEPA.  Comments  received  as  a  result  of 
this  notice  may  result  in  changes  to 
current  alternatives  or  development  of 
additional  alternatives  to  be  evaluated 
in  the  draft  EIS. 

Dated:  August  13, 1998. 
Kenneth  R.  Pmlde, 

Acting  Regional  Director,  Pacific  Northwest 
Region. 

[PR  Doc.  98-23408  Filed  8-31-98;  8:45  am) 

BIUJNQ  COOe  43ie-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  request 
for  the  Technical  Evaluation  Series 
described  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
information  collection  request  describes 
the  nature  of  the  information  collection 
and  the  expected  burden  and  cost. 
DATES:  0MB  has  up  to  60  days  to 
apprQve  or  disapprove  the  information 


collection  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  0M6  by  October 
1, 1998,  in  order  to  be  assured  of 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783,  or 
electronically  to  jtreleas@osmre.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (0MB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 
submitted  a  request  to  0MB  to  approve 
the  collection  of  information  for  a 
Technical  Evaluation  Series.  OSM  is 
requesting  a  3-year  term  of  approval  of 
this  information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  will  be  placed  on  the  forms 
once  approved  and  tiie  control  number 
assigned.  

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on  June  16, 
1998  (63  FR  32895).  No  comments  were 
received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activity: 

Title:  Technical  Evaluations  Series. 

OMB  Control  Number:  1029-NEW. 

Summary:  The  series  of  surveys  are 
needed  to  ensure  that  technical 
assistance  activities,  technology  transfer 
activities  and  technical  forums  are 
useful  for  those  who  participate  or 
receive  the  assistance.  Specifically, 
representatives  from  State  and  Tribal 
regulatory  and  reclamation  authorities, 
representatives  of  industry, 
environmental  or  citizen  groups,  or  the 
public,  are  the  recipients  of  the 
assistance  or  participants  in  these 
forums.  These  surveys  will  be  the 
primary  means  through  which  OSM 
evaluates  its  performance  in  meeting  the 
performance  goals  outlined  in  its  annual 
plans  developed  pursuant  to  the 
Government  Performance  and  Results 
Act. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  26  State 
and  Tribal  governments,  industry 


organizations  and  individuals  who 
request  information  or  assistance. 

Total  Annual  Responses:  1,600. 

Total  Annual  Burden  Hours:  267. 

Send  comments  on  the  need  for  the 
collections  of  information  for  the 
performance  of  the  functions  of  the 
ageilty;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of.the 
jnformation  collections;  and  ways  to 
miinimize  the  information  collection 
burdens  on  respondents,  such  as  use  of 
automated  means  of  collections  of  the 
information,  to  the  follovdng  addresses. 
Please  include  the  appropriate  OMB 
control  number  in  all  correspondence. 

Addresses:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW,  Washington,  DC  20503. 
Also,  please  send  a  copy  of  your 
comments  to  John  A.  "Trelease,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave, 
NW,  Room  210— SIB,  Washington,  DC 
20240,  or  electronically  to 
jtreleas@osmre.gov. 

Dated:  August  26. 1998. 
Sarah  E.  Donnelly, 

Acting  Chief.  Division  of  Regulatory  Support 
(FR  Doc.  98-23430  Filed  8-31-98;  8:45  am] 

BIUJNQ  COOE  491(M)6-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgation  No.  AA1921-172  (Review)] 
Aninrtal  Glue  From  Germany 

AOENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 
concerning  the  antidumping  duty  ordeir 
on  animal  glue  from  Germany. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section751(c)  of  the  Tariff   • 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 
Act)  to  determine  whether  revocation  of 
the  antidumping  duty  order  on  animal 
glue  from  Germany  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  iAjury.  Pursuant  to  section 
751(c)(2)  of  the  Act,  interested  parties 
are  requested  to  respond  to  this  notice 
by  submitting  the  information  specified 
below  to  the  Commission;  the  deadUne 
for  responses  is  October  21, 1998. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
November  13, 1998. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
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Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  ^of  part  207,  are  published  at 
63  F.R.  30599,  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  September  1. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (202-205-3200)  or 
Vera  Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  22, 1977,  the 
Department  of  the  Treasiuy  issued  an 
antidumping  duty  order  on  imports  of 
animal  glue  from  Germany  (42  F.R. 
64116).  The  Commission  is  conducting 
a  review  to  determine  whether 
revocation  of  the  order  would  be  likely 
to  lead  to  continuation  or  reoirrence  of 
material  injury  to  the  domestic  industry 
within  a  reasonably  foreseeable  time. 

Definitions 

The  following  definitions  apply.to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  Uie  Department  of  Commerce. 

{2)  The  Subject  Country  in  this  review 
is  Germany. 

(3)  The  Domestic  Like  Produq^  is  the 
domestically  produced  product  or 
products  which  are  like,  or  inithe 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
the  Domestic  Like  Product  as  animal 
glue. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 


of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 
Indiistry  as  producers  of  animal  glue. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  December  22, 1977. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  fit)m  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and",  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federd  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  Disclosure  of  Business 
Proprietary  Infonnation  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Registn*. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  §  1677(9),  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Piirsuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  imless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 


Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 


Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  October  21, 1998.  Pursuant 
to  section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  whether  the 
Commission  should  conduct  an 
expedited  review.  The  deadline  for 
filing  such  comments  is  November  13. 
1998.  All  written  submissions  must 
conform  with  the  provisions  of  sections 
201.8  and  207.3  of  the  Commission's 
rules  and  any  submissions  that  contain 
BPI  must  also  conform  with  the 
requirements  of  sections  201.6  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  Also, 
in  accordance  with  sections  201.16(c) 
and  207.3  of  the  Conunission's  rules, 
each  doomient  filed  by  a  party  to  the 
review  must  be  served  on  all  other 
parties  to  the  review  (as  identified  by 
either  the  public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  doomient  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  To  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  fumi^  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
infonnation,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name. 
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telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  imion 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Industiy  in 
general  and/or  your  finn/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  including  the  likely  voliune  of 
subject  imports,  likely  price  efifects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
ENsmestic  Like  Product.  Identify  any 
known  related  parties  and  the  natiue  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  Germany  that 
currently  export  or  have  exported 
Subject  Merchandise  to  the  United 
States  or  other  countries  since  1977. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  poirnds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  imion/worker  group  or  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  in 
which  your  workers  are  employed/ 
which  are  members  of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  p>ercentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 


fi-om  Germany,  provide  the  following 
information  on  your  firm's(s') 
operations  on  that  product  during  ■ 
calendar  year  1997  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  of  U.S. 
imports  and,  if  known,  an  estimate  of 
the  percentage  of  total  U.S.  imports  of 
Subject  Merchandise  from  Germany 
accounted  for  by  your  finn's(s')  imports; 
and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  Germany. 

■    (9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
.  Merchandise  in  Germany,  provide  the 
following  information  on  your  finn's(s') 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and.  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  Germany  accoimted  for  by  your 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  Germany  accounted 
for  by  your  firm's(s')  exports. 

(10)  Identify  si^ficant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occiirred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Coimtiy  since  the  Order 
Date,  and  significant  changes,  if  any. 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 


and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Coimtry,  and 
animal  glue  ft«m  other  countries. 

(11)  (CHTIONAL).  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  Uie  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930:  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

Issued:  August  21, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koefanke, 
Secivtcuy. 

[PR  Doc.  98-23471  Filed  8-31-98;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvMtlgation  No.  104-TAA-21  ~ 

(R«vl«w)] 

Cotton  Yam  From  Brazil 

AOBiCY:  United  States  International 
Trade  Commission. 

ACTKM:  Institution  of  a  five-year  review 
concerning  the  countervailing  duty 
order  on  cotton  yam  from  Brazil. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C  §  1675(c))  (the 
Act)  to  determine  whether  revocaticm  of 
the  coimtervailing  duty  order  on  cotton 
yam  from  Brazil  would  be  likely  to  lead 
to  continuation  or  reciurence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  information  specified  below  to  the 
Commission;  the  deadline  for  responses 
is  October  21, 1998.  Comments  on  the 
adequacy  of  responses  may  be  filed  with 
the  Commission  by  November  13. 1998. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207,- 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procediue  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599.  June  5, 1998,  and  may  be 
downloaded  fit>m  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/mles.htm. 
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EFFiCnVE  date:  September  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (202-205-3200)  or 
Vera  Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background. 

On  March  15, 1977,  the  Department  of 
the  Treasury  issued  a  coimtervailing 
duty  order  on  imports  of  cotton  yam 
from  Brazil  (42  FR  14089).  There  was  no 
Commission  determination  of  material 
injury  by  reason  of  subsidized  imports 
prior  to  issuance  of  the  order  because 
imports  from  Brazil  were  not  eligible  for 
an  injury  test  unless  they  were  duty 
free.  However,  pursuant  to  section  104 
of  the  Trade  Agreements  Act  of  1979, 
the  Commission  made  a  determination 
in  May  1984  that  the  domestic  industry 
producing  100  percent  cotton  carded 
yam  would  be  materially  injured  by 
reason  of  subsidized  imports  of  such 
yam  from  Brazil  if  the  portion  of  the 
countervailing  duty  order  covering  such 
imports  were  to  be  revoked,  but  that 
domestic  producers  of  100  percent 
cotton  combed  yam,  blended  combed 
yam,  and  blended  carded  yam  would 
not  be  materially  injured  or  threatened 
with  material  injury  by  reason  of 
subsidized  imports  from  Brazil  if  the 
part  of  the  order  covering  such  imports 
were  to  be  revoked.  In  light  of  the 
Commission's  1984  determination,  the 
countervailing  duty  order  was  revoked 
except  as  it  pertained  to  100  percent 
cotton  carded  yam.  The  Commission  is 
now  conducting  a  review  to  determine 
whether  revocation  of  the  portion  of  the 
order  that  remains  effective  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time. 

Definitions.— The  following 
definitions  apply  to  this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review 
is  Brazil. 


(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  1984 
determination,  the  Commission  defined 
the  Domestic  Like  Product  on  which  it 
made  an  affirmative  determination  as 
100  percent  cotton  carded  yam. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  wh-se 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  1984  determination,  the 
Commission  defined  the  pertinent 
Domestic  Industry  as  producers  of  100 
percent  cotton  carded  yam. 

(5)  The  Order  Date  is  the  date  that  the 
countervailing  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  March  15, 1977. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directiy  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  review  and  public 
service  list. — ^Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  review  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  list. — ^Pursuant  to 
section  207.7(a)  of  the  Commission's 
mles,  the  Secretary  will  make  BPI 
submitted  in  this  review  available  to 
authorized  applicants  under  the  APO 
issued  in  the  review,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C. 
§  1677(9),  who  are  parties  to  the  review. 
A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification. — ^Pursuant  to  section 
207.3  of  the  Commission's  mles,  any 


person  submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  Vn  of 
the  Act,  or  in.  intemal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions. — ^Pursuant  to 
section  207.61  of  the  Commission's 
mles,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  October  21, 1998. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  mles,  eligible  parties  (as 
specified  in  Commission  mle 
207.62(b)(1))  may  also  file  comments 
conceming  whetber  the  Commission 
should  conduct  an  expedited  review. 
The  deadUne  for  filing  such  comments 
is  November  13, 1998.  All  vmtten 
submissions  must  conform  vdth  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  mles  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
mles  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  mles,  each 
document  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  to  provide  requested 
information. — ^Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Conunission  may  take  an  adverse 
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inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  imion 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
yoxir  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  countervailing 
duty  order  on  the  Domestic  Industry  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 

§  1.675a(a))  including  the  likely  volimie 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C 
S1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  Brazil  that 
currently  export  or  have  exported 
Subject  Merchandise  to  the  United 
States  or  other  countries  since  1976. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  imion/worker  group  or  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  in 
which  your  workers  are  employed/ 
which  are  members  of  your  association. 

(a)  Production  (quantity)  and.  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 


Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  Brazil,  provide  the  following 
information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  poimds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  of  U.S. 
imports  and,  if  known,  an  estimate  of 
the  percentage  of  total  U.S.  imports  of 
Subject  Merchandise  from  Brazil 
accounted  for  by  your  finn's(s')  imports; 
and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  Brazil. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  Brazil,  provide  the 
following  information  on  your  finn's(s') 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  poimds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  Brazil  accounted  for  by  your  firm's(s') 
production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  Brazil  accoimted  fw 
by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 


availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
100  percent  cotton  carded  yam  from 
other  countries. 

(11)  (OPTIONAL).  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Audiority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

Issued:  August  21, 1998. 
By  order  of  the  Commission. 

DobimR.  Koehnke, 

Secretary. 

[FR  Doc.  98-23467  Filed  8-31-98;  8:4S  am] 
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INTERNATIONAL  TRADE 

pnyittgrtlon  Na  AA1921-17e  (TtovtawH 

Impression  Fsbric  From  Jspsn 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 
conceming  the  antidumping  duty  order 
on  impression  fabric  of  manmade  fiber 
bom  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  TariCT 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 
Act)  to  determine  whether  revocation  of 
the  antidumping  duty  order  on 
impression  fabric  of  manmade  fiber 
fit>m  Japan  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act.  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  information  specified  below  to  the 
Commission;  the  deadline  for  responses 
is  October  21. 1998.  Comments  on  the 
adequacy  of  responses  may  be  filed  with 
the  Commission  by  November  13, 1998. 

For  further  information  conceming 
the  conduct  of  this  review  and  mles  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
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E  (19  CFR  part  201).  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  September  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (202-205-3200)  or 
Vera  Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobiUty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  25, 1978,  the  Department  of 
the  Treasury  issued  an  antidumping 
duty  order  on  imports  of  impression 
fabric  of  manmade  fiber  from  Japan  (43 
F.R.  22344).  The  Commission  is 
conducting  a  review  to  determine 
whether  revocation  of  the  order  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time. 

Definitions. — ^The  following 
definitions  apply  to  this  review:   • 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review 
is  Japan. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
the  Domestic  Like  Product  as 
impression  fabric  of  manmade  fiber. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 


Industry  as  slitters  of  impression  fabric 
of  manmade  fiber. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  May  25, 1978. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  review  and  public 
service  list. — Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  review  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as. 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  this  review  available  to 
authorized  applicants  under  the  APO 
issued  in  the  review,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C. 
§  1677(9),  who  are  parties  to  the  review. 
A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification. — ^Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submittefr  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  imder  Title  Vn  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and^operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 


Written  submissions. — Pursuant  to 
section  207.61  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  October  21, 1998. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  whether  the  Commission 
should  conduct  an  expedited  review. 
The  deadline  for  filing  such  comments 
is  November  13, 1998.  All  written 
submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  to  provide  requested 
information. — Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  marmer  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
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a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
imion/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Industiy  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 

§  1675a(a))  including  the  likely  volume 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  ciirrently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
§1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  Japan  that 
currently  export  or  have  exported 
Subject  Merchandise  to  the  United 
States  or  other  countries  since  1977. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  square  yards  and  value 
data  in  thousands  of  U.S.  dollars).  If  you 
are  a  union/worker  group  or  trade/ 
business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and  (b)  the 
quantity  and  value  of  U.S.  commercial 
shipments  of  the  Domestic  Like  Product 
produced  in  your  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a     ' 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  Japan,  provide  the  following 
information  on  your  firm's(s') 
operations  on  that  product  during 
calendaryear  1997  (report  quantity  data 
in  thousands  of  square  yards  and  value 
data  in  thousands  of  U.S.  dollars).  If  you 
are  a  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 


for  the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  of  U.S. 
imports  and,  if  known,  an  estimate  of 
the  percentage  of  total  U.S.  imports  of 
Subject  Merchandise  from  Japan 
accounted  for  by  your  firm's(s')  imports; 
and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  frt>m  Japan. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  Japan,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  square  yards  and  value 
data  in  thousands  of  U.S.  dollars).  If  you 
are  a  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  Japan  accounted  for  by  your  firm's{s') 
production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Mei^andise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  Japan  accounted  for 
by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
impression  fabric  of  manmade  fiber 
from  other  countries. 

(11)  (OPTIONAL).  A  statement  of 
whether  you  iagree  with  the  above 


definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions.  __ 

Audiority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

Issued:  August  21, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  98-23469  Filed  8-31-98: 8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  AA1921-167  (Review)] 
Pressure  Sensitive  Plastic  Tape  From 

agency:  United  States  International 

Trade  Commission. 

action:  Institution  of  a  five-year  review 

concerning  the  antidumping  duty  order 

on  pressure  sensitive  plastic  tape  fron^ 

Italy. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  §  1675(c))  (the 
Act)  to  determine  whether  revocation  of 
the  antidimiping  duty  order  on  pressiu« 
sensitive  plastic  tape  from  Italy  would 
be  likely  to  lead  to  coihinuation  or 
recurrence  of  material  injury.  Pursuant 
to  section  751(c)(2)  of  the  Act,  interested 
parties  are  requested  to  respond  to  thiy 
notice  by  submitting^  the  information 
specified  below  to  the  Commission;  the 
deadline  for  responses  is  October  21, 
1998.  Comments  on  the  adequacy  of 
responses  may  be  filed  with  the 
Commission  by  November  13. 1998. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A.  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  thb  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  Jime  5, 1998,  and  may  be 
downloaded  fix>m  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  September  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
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Commission,  500  E  Street  SW. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  21. 1977,  the  Department 
of  the  Treasury  issued  an  antidumping 
duty  order  on  imports  of  pressure 
sensitive  plastic  tape  from  Italy  (42  FR 
56110).  The  Commission  is  conducting 
a  review  to  determine  whether 
revocation  of  the  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  to  the  domestic  industry 
within  a  reasonably  foreseeable  time. 

Definitions. — The  following 
definitions  apply  to  this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review 
is  Italy. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 

;  characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
the  Domestic  Like  Product  as  pressure 
sensitive  plastic  tape  of  more  than  1% 
inches  in  width  and  not  exceeding  4 
mils  in  thickness. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Conmiission  defined  the^omestic 
Industry  as  producers  of  pressure 
sensitive  plastic  tape  of  more  than  IVe 
inches  in  width  and  not  exceeding  4 
mils  in  thickness. 

(5)  The  Order  Date  is  the  date  that  the 
.antidiunping  duty  order  under  review 

became  effective.  In  this  review,  the 
Order  Date  is  October  21, 1977. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 


Participation  in  the  review  and  public 
service  list. — Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and.  if  the  merchandise  is 
sold  at  the  retail  level,  representative  . 
consumer  organizations,  wishing  to 
participate  in  the  review  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  this  review  available  to 
authorized  applicants  under  the  APO 
issued  in  the  review,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C.  § 
1677(9),  who  are  parties  to  the  review. 
A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification. — ^Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  imless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act.  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions. — ^Pursuant  to 
section  207.61  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  October  21, 1998. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  whether  the  Commission 
should  conduct  an  expedited  review. 
The  deadline  for  filing  such  comments 
is  November  13. 1998.  All  written 


submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  to  provide  requested 
information.— Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
infonnation,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  luiion 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Indust^  in 
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general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
ddscuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
§  1675a(a))  including  the  likely  volume 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
§1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  Italy  that 
currently  export  or  have  exported 
Subject  Merchandise  to  the  United 
States  or  other  countries  since  1977. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
follovnng  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1^97  {report  quantity  data 
in  thousands  of  square  yards  and  value 
data  in  thousands  of  U.S.  dollars).  If  you 
are  a  union/worker  group  or  trade/ 
business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and.  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and  (b)  the 
quantity  and  value  of  U.S.  commercial 
^pments  of  the  Domestic  Like  Product 
produced  in  yoiu  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  Italy,  provide  the  follov«ring 

.information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  square  yards  and  value 
data  in  thousands  of  U.S.  dollars).  If  you 
are  a  trade/business  association,  provide 
the  infonnation,  on  qn  aggregate  basis, 
for  the  firms  which  are  members  of  your 
association. 

(a)  The  qiiantity  and  value  of  U.S. 
imports  and,  if  known,  an  estimate  of 
the  percentage  of  total  U.S.  imports  of 
Subject  Merchandise  from  Italy 
accounted  for  by  your  firm's(s')  imports; 
and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  Italy. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 


Merchandise  in  Italy,  provide  the 
following  infbmlation  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  square  yards  and  value 
data  in  thousands  of  U.S.  dollars).  If  you 
are  a  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  Italy  accoimted  for  by  your  firm's(s') 
production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  Italy  accounted  for  by 
your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any.  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occiured  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  abiUty  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
pressiu^  sensitive  plastic  tape  of  more 
than  1-3/8  inches  in  width  and  not 
exceeding  4  mils  in  thickness  from  other 
countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  Vn  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

Issued:  August  21, 1998. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  98-23466  Filed  8-31-98;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigatlon  No.  AA1921-188  (Review)] 

Prestressed  Concrete  Steel  Wire 
Strand  From  Japan 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 
concerning  the  antidiunping  duty  order 
on  prestressed  concrete  steel  wire  strand 
from  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antidumping  duty  order  on  prestressed 
concrete  steel  vme  strand  from  Japan 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  inj\uy. 
Pursuant  to  section  751(c)(2)  of  the  Act, 
interested  parties  are  requested  to 
respond  to  this  notice  by  submitting  the 
information  specified  below  to  the 
Commission;  the  deadline  for  responses 
is  October  21,  1998.  Comments  on  the 
adequacy  of  responses  may  be  filed  with 
the  Commission  by  November  13, 1998. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A.  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  Jime  5, 1998.  and  may  be 
downloaded  from  the  CcHnmission's 
Worid  Wide  Web  site  at  http7/ 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  September  1. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Ubeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
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General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  8, 1978.  the  Department 
of  the  Treasury  issued  an  antidumping 
duty  order  on  imports  of  prestressed 
concrete  steel  wire  strand  from  Japan 
(43  FR  57599).  The  Commission  is 
conducting  a  review  to  determine 
whether  revocation  of  the  order  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time. 

Definitions 

.  The  following  definitions  apply  to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review 
is  Japan. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
the  Domestic  Like  Product  as  all  steel 
wire  strand,  other  than  alloy  steel, 
which  has  been  stress-relieved  and  is 
suitable  for  use  in  prestressing  concrete. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 
Industry  as  producers  of  all  steel  wire 
strand,  other  than  alloy  steel,  which  has 
been  stress-relieved  and  is  suitable  for 
use  in  prestressing  concrete. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  December  8, 1978. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 


wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available-to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  mu.st  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  ta  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  Vn  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  October  21, 1998.  Pursuant 
to  section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Conunission  rule  207.62(b)(1))  may  also 
file  comments  concerning  whether  the 
Commission  should  conduct  an 
expedited  review.  The  deadline  for 
filing  such  comments  is  November  13, 
1998.  All  written  submissions  must 
conform  with  the  provisions  of  sections 


201.8  and  207.3  of  the  Conmiission's 
rules  and  any  submissions  that  contain 
BPI  must  also  conform  with  the 
requirements  of  sections  201.6  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  Also, 
in  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
review  must  be  served  on  all  other 
parties  to  the  review  (as  identified  by 
either  the  public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  To  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  tie  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  imion 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Industry  in 


•  _A /tr—l 


KT~      icn/T..>>o^r 


Conf  amVuxr    1       1  QQfl  /  NIntiroG 


Federal  Register /Vol.  63.  No.  169/Tuesday,  September  1,  1998/Notices 


46479 


general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  Including  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S,C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  Japan  that 
currently  export  or  have  exported 
Subject  Merchandise  to  the  United 
States  or  other  countries  since  1977. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  poimds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  union/worker  group  or  trade/business 
association,  provide  the  infonnation,  on 
an  aggregate  basis,  for  the  firms  in 
which  your  workers  are  employed/ 
which  are  members  of  your  association. 

(a)  Production  (quantity)  and,  if 
know;n,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accoimted  for  by  your 
finn's(s')  production;  and 

(b)  The  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  Japan,  provide  the  following 
information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  of  U.S. 
imports  and,  if  known,  an  estimate  of 
the  percentage  of  total  U.S.  imports  of 
Subject  Merchandise  from  Japan 
accoimted  for  by  your  firm's(s')  imports; 
and 

(b)  The  quantity  and  value  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  Japan. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 


Merchandise  in  Japan,  provide  the 
following  information  on  your  firm's(s*) 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  Japan  accounted  for  by  your  firm's(s') 
production;  and 

(b)  The  quantity  and  value  of  your 
finn's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  Japan  accounted  for 
by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  carriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
all  steel  wire  strand,  other  than  alloy 
steel,  which  has  been  stress-relieved 
and  is  suitable  for  use  in  prestressing 
concrete  from  other  countries. 

(11)  (OPTIONAL).  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authoritsr:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

Issued:  August  21. 1998. 


By  order  of  the  Commission. 
Donna  R.  Koehnke,  , 

Secretary. 

[FR  Doc.  98-23470  Filed  8-31-98: 8:45  am] 
BNJJNQ  CODE  7020-M-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvMtlgitton  No.  AA1921-173  (Ravlaw)] 

Railway  Track  Maintenance  Equipment 
From  Aualrla 

AQOtCY:  United  States  Intematibnal 
Trade  Commission. 

ACnOtC  Institution  of  a  five-year  review 
concerning  the  antidumping  duty  order 
on  railway  track  maintenance 
equipment  from  Austria. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antidumping  duty  order  on  railway 
track  maintenance  equipment  from 
Austria  would  be  likely  to  lead  to  > 

continuation  or  recurrence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  information  specified  below  to  the 
Commission;  the  deadline  for  responses 
is  October  21, 1998.  Comments  on  the 
adequacy  of  responses  may  be  filed  with 
the  Commission  by  November  13, 1998. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  throu^ 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
Worid  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  September  1, 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
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General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  17, 1978.  the  Department 
of  the  Treasury  issued  an  antidumping 
duty  order  on  imports  of  railway  track 
maintenance  equipment  from  Austria 
(43  FR  6937).  The  Commission  is 
conducting  a  review  to  determine, 
whether  revocation  of  the  order  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time. 

Defuiitions 

The  following  definitions  apply  to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review 
is  Austria. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
the  Domestic  Like  Product  as  certain 
railway  track  maintenance  equipment, 
specifically,  tampers  and  ballast 
regulators.  Certain  Commissioners 
defined  the  Domestic  Like  Product 
differently. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 
Industry  as  producers  of  certain  railway 
track  maintenance  equipment, 
specifically,  tampers  and  ballast 
regulators.  Certain  Commissioners 
defined  the  Domestic  Industry 
differently. 

(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  February  17, 1978. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 


Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons. 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review  , 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
review.  A  separate  service  Ust  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  October  21, 1998.  Piu^uant 
to  section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 


file  comments  concerning  whether  the 
Cominission  should  conduct  an 
expedited  review.  The  deadline  for 
filing  such  comments  is  November  13, 
1998.  All  written  submissions  must 
conform  with  the  provisions  of  sections 
201.8  and  207.3  of  the  Commission's 
rules  and  any  submissions  that  contain 
BPI  must  also  conform  with  the 
requirements  of  sections  201.6  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  Also, 
in  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  dociunent  filed  by  a  party  to  the 
review  must  be  served  on  all  other 
parties  to  the  review  (as  identified  by 
either  the  public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  dociunent  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  To  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

(1)  The  name  and  address  of  your 'firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
imion/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 
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(3)  A  statement  indicating  whether 
yoiu:  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  Ukely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Industiy  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  including  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Etomestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  Austria  that 
currently  export  or  have  exported 
Subject  Merchandise  to  the  United 
States  or  other  countries  since  1976. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  d^ta 
in  uinits  and  value  data  in  thousands  of 
U.S.  dollars).  If  you  are  a  union/worker 
group  or  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  in  which  your 
woikers  are  employed/which  are 
members  of  your  association. 

(a)  Producti(Mi  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accoimted  for  by  your 
firm's(s')  production;  and 

(b)  "The  quantity  and  value  of  U.S. 
commercial  shifMnents  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
froin  Austria,  provide  the  following 
informalirai  on  your  firm 's(s') 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  units  and  value  data  in  thousands  of 
U.S.  dollars).  If  you  are  a  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  which 
are  members  of  your  association. 

(a)  The  quantity  and  value  of  U.S. 
imports  and,  if  known,  an  estimate  of 
the  percentage  of  total  U.S.  imports  of 
Subject  Merchandise  fit>m  Austria 
accounted  for  by  your  firm's(s')  imports; 
and 


(b)  The  quantity  and  value  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  Austria. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  Austria,  provide  th^ 
following  information  on  your  firm's(s') » 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  units  and  value  data  in  thousands  of 
U.S.  dollars).  If  you  are  a  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  which 
are  members  of  your  association. 

(a)  Production  (quantity)  and.  if 
knovra.  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  Austria  accoimted  for  by  your 
firm's(s')  production;  and 

(b)  The  quantity  and  value  of  your 
finn's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  Austria  accounted  for 
by  your  firm '5(8')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  F^roduct  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts:  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  diffiBrent 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competiticm  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
certain  railway  track  maintenanco 
equipment,  specifically,  tampers  and 
ballast  regulators  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Indiistry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  Vn  of  the  Tariff  Act 


of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

Issued:  August  21, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  98-23472  Filed  8-31-98;  8:45  am] 

BILUNQ  COOe  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigattons  Noa.  AA1921-191  (RevtMv) 
and  104-TAA-13  (Revtovv)] 

Rayon  Staple  Rbar  From  Finland  and 
Sweden 

agency:  United  States  International 
Trade  Commission. 
ACTKM:  Institution  of  five-year  reviews 
concerning  the  antidumping  duty  order 
on  rayon  staple  fiber  from  Finland  and 
the  countervailing  duty  order  on  rayon 
staple  fiber  &t)m  Sweden. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
,  pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antidumping  duty  order  on  rayon  staple 
fiber  from  Finland  and/or  the 
countervailing  duty  order  on  rayon 
staple  fiber  from  Sweden  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury.  Pursuant 
to  section  751(c)(2)  of  the  Act.  interested 
parties  are  requested  to  "vspond  to  this 
notice  by  submitting  the  infwmation 
specified  below  to  the  Commission;  the 
deadline  for  responses  is  October  21, 
1998.  Comments  on  the  adequacy  of 
responses  may  be  filed  with  the 
C(»imissi(H)  by  November  13, 1998. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules   ' 
of  general  appUcation.  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E.  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules    . 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/niles.htm. 
EFfBCTVtE  date:  September  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (202-205-3200)  or 
Vera  Libeau  (202-205-3176).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW, 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
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information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background.— On  March  21, 1979. 
following  an  affirmative  injury 
determination  by  the  Commission,  the 
Department  of  the  Treasury  issued  an 
antidumping  duty  order  on  imports  of 
rayon  staple  fiber  from  Finland  (44  FR 
17156).  On  May  15,  1979,  the 
Department  of  the  Treasury  issued  a 
countervailing  duty  order  on  imports  of 
rayon  staple  fiber  from  Sweden  (44  FR 
28319).  There  was  no  Commission 
determination  of  material  injury  by 
reason  of  subsidized  imports  prior  to 
issuance  of  the  order  because  imports 
from  Sweden  were  not  eligible  for  an 
injury  test  unless  they  were  duty  free. 
However,  pursuant  to  section  104  of  the 
Trade  Agreements  Act  of  1979,  the 
Commission  made  a  determination  in 
March  1983  that  the  domestic  industry 
producing  rayon  staple  fiber  would  be 
materially  injured  by  reason  of 
subsidized  imports  of  such  fiber  from 
Sweden  in  the  countervailing  duty  order 
covering  such  imports  were  to  be 
revoked.  The  Commission  is  now 
conducting  reviews  to  determine 
whether  revocation  of  the  orderswould 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time. 

Definitions. — ^The  following 
definitions  apply  to  these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  Finland  and  Sweden. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determinations,  the  Commission 
defined  the  Domestic  Like  Product  as 
rayon  staple  fiber. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 


product.  In  its  original  determinations, 
the  Commission  defined  the  Domestic 
Industry  as  producers  of  rayon  staple 
fiber. 

(5)  The  Order  Dates  are  the  dates  that 
the  antidumping  and  countervailing 
duty  orders  under  review  became 

^effective.  In  these  reviews  of  the 
antidumping  and  countervailing  duty 
orders,  the  Order  Dates  are  March  21, 
1979,  and  May  15, 1979,  respectively. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  Unit^  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  reviews  and 
public  service  list. — ^Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  reviews  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  \he  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses' of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  these  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  the  reviews,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C.  1677(9), 
who  are  parties  to  the  reviews.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Certification. — ^Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 


Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations pf  the  Commission    . 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions. — ^Pursuant  to 
section  207.61  of  the  Commission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  is  October  21, 1998. 
Pursuant  to  section  2G7.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  whether  the  Commission 
should  conduct  expedited  reviews.  The 
deadline  for  filing  such  comments  is 
November  13, 1998.  All  written 
submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  to  provide  requested 
information. — Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

If  you  are  a  domestic  producer,  union/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  from  more  than  one 
Subject  Country;  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
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Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  your 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Country. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
\mi on/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  and 
countervailing  duty  orders  on  the 
Domestic  Industry  in  general  and/or 
your  firm/entity  specifically.  In  your 
response,  please  discuss  the  various 
factors  specified  in  section  752(a)  of  the 
Act  (19  U.S.C.  §  1675a(a))  including  the 
likely  volume  of  subject  imports,  likely 
price  effects  of  subject  imports,  and 
likely  impact  of  imports  of  Subject 
Merchandise  on  the  Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the. 
Domestic  Like  Product.  Identify  any 
knowrn  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  Finland  and 
Sweden  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1978. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  1997  (report  quantity  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  union/worker  group  or  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  in 
which  your  workers  are  employed/ 
which  are  members  of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 


total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

(b)  The  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  Finland  and/ or  Sweden,  provide 
the  following  information  on  your 
firm's(s')  operations  on  that  product 
during  calendar  year  1997  (report 
quantity  data  in  thousands  of  pounds 
and  value  data  in  thousands  of  U.S. 
dollars).  If  you  are  a  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  which 
are  members  of  your  association. 

(a)  The  quantity  and  value  of  U.S. 
imports  and,  if  known,  an  estimate  of 
the  percentage  of  total  U.S.  imports  of 
Subject  Merchandise  frx>m  Finland  and 
Sweden  accoimted  for  by  your  firm's(s') 
imports;  and 

(b)  The  quantity  and  value  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  Finland 
and  Sweden. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  Finland  and/or  Sweden, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1997 
(report  quantity  data  in  thousands  of 
pounds  and  value  data  in  thousands  of 
U.S.  dollars).  If  you  are  a  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  which 
are  members  of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  Finland  and  Sweden  accounted  for 
by  your  firm's(s')  production;  and 

(d)  The  quantity  and  value  of  your 
finn's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  Finland  and  Sweden 
accounted  for  by  your  finn's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Dates,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 


production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
,  and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Countries,  and 
rayon  staple  fiber  from  other  coimtries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  E)omestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Commission's  rules. 

Issued:  August  21, 1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc  9S-23468  Filed  8-31-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Voluntary  Agreement  and  Plan  of 
Action  To  Implement  ttte  International 
Energy  Program;  Amendments 

The  Assistant  Attorney  General  of  the 
Antitrust  Division  has  amended  the 
Voluntary  Agreement  and  Plan  of 
Action  to  Implement  the  International 
Energy  Program  to  implement  changes 
recently  enacted  to  Section  252  of  the 
Energy  PoUcy  and  Conservation,  42 
U.S.C.  6272  ("EPCA").  These  changes 
extended  the  antitrust  defense  to  cover 
advice  given  by  U.S.  oil  companies  to 
the  International  Energy  Agency  on  the 
toordinated  drawdown  of  government- 
owned  or  government-controlled  oil 
stocks.  The  Agreement  was  amended 
pursuant  to  powers  granted  to  the        — - 
Attorney  General  by  Section  252  of  the 
EPCA  and  delegated  to  the  Assistant 
Attorney  General  by  regulation,  28  CFR 
0.41  (i).  The  text  of  the  Voluntary 
Agreement,  the  proposed  amendments, 
and  notice  of  our  intention  to  adopt  the 
amendments  were  published  on  August 
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4, 1998  (63  FR  41550).  The  amendments 

were  effective  August  25. 1998. 

Joel  I.  Klein, 

Assistant  Attorney  General.  Antitrust 

Division. 

[FR  Doc.  98-23395  Filed  8-31-98;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review  (extension  of  a  currently 
approved  collection):  Nomination  for 
Young  American  Medal  for  Bravery. 

This  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  October  1. 1998.  We  are 
requesting  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 

.  agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  plea^  contact 
Ellen  Wesley,  202-616-3558.  Office  of 
Budget  and  Management  Services, 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice,  810  7th  Street, 
NW..  Washington,  DC  20531. 
Additionally,  comments  may  be  , 
submitted  via  facsimile  to  202-616- 
3472.  Comments  may  also  be  submitted 
to  the  Department  of  Justice  (DOJ), 
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Justice  Management  Division, 
Information  Management  and  Security 
Staff.  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW., 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534.  Further,  you 
may  submit  comments  to  Office  of 
Management  and  Budget,  Office  of 
Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington.  DC  2530.  Comments  also 
may  be  submitted  to  OMB  via  facsimile 
to  202-395-7285. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  The  title  of  the  form/collection: 
Nomination  for  Young  American  Medal 
for  Bravery. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  1673/1,  Office  of 
Justice  Programs.  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary.  States. 

Other.  Individuals  or  households; 
Not-for-profit  institutions. 

42  U.S.C.  1921  et  seq.  authorizes  the 
Department  of  Justice  to  collect 
information  ft^m  state  governors,  chief 
executives  of  the  U.S.  territories,  and 
the  mayor  of  the  District  of  Colimibia  to 
implement  the  Young  American  Medals 
Program. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  20 
respondents  will  complete  a  3-hour 
nomination  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  nominations  is  60  annual 
burden  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW., 
Washington,  DC  20530. 

Dated:  August  20, 1998. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

IFR  Doc.  98-23416  Filed  8-31-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE  "^ 

Office  Of  Justice  Programs 

Agency  Information  Collection 
Activities:  Extension  of  a  Currently 
Approved  Collection:  Comment 
Request 

action:  Notice  of  information  collection 
under  review  (reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired):  Nomination  for  Young 
American  Medal  for  Service. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  May  19, 1998.  allowing  for 
a  60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  October  1, 1998.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
[DO]],  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Office.  Suite  850, 1001  G  Street,  NW, 
Washington,  DC  20530. 

Written  comments  and/or  suggestions 
frtim  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
axe  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
Extension  of  previously  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Nomination  for  Young  American  Medal 
for  Service 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  1673/2,.Office  of 
Justice  Programs,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary.  Federal  Government  State. 
Local  or  Tribal. 

Other.  Individuals  or  households; 
Not-for-profit  institutions. 

42  U.S.C.  1921  et  seq.  Authorizes  the 
Department  of  Justice  to  collect 
information  from  state  governors,  chief 
executives  of  the  U.S.  Territories,  and 
the  Mayor  of  the  District  of  Columbia  to 
implement  the  Young  American  Medals 
Program. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  20 
respondents  will  complete  a  3-hour 
nomination  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the^ 
collection:  The  total  hour  bmden  to 
complete  the  nominations  is  60  annual 
burden  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Mwagement  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washhigton  Center,  1001  G  Street.  NW, 
Washington,  DC  20530. 

Dated:  August  26. 1998. 
Brenda  E.  Dyer, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  98-23417  Filed  8-31-98;  8:45  am] 
BIUJNQ  CODE  441»-1»4I 


DEPARTMENT  OF  JUSTICE 

National  institute  of  Justice 
[OJP  (NlJHiisq 
RIN1121-ZB32 

Announcement  of  the  Availability  of 
the  National  Institute  of  Justice 
Solicitation  for  "Evaluating  Task 
Forces,  Toll  Free  Information  Service 
Lines,  and  Drug  Testing  Programs: 
BJA/NU  Evaluation  Partnership  for  the 
Edward  Byrne  Memorial  State  and 
Local  Law  Enforcwnent  Assistance 
Program  1998" 

AQBCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  Solicitation. 

SUMMARY:  Annoimcement  of  the 
availability  of  the  National  Institute  of 
Justice  solicitation  "Evaluating  Task 
Forces,  Toll  Free  Information  Service 
Lines,  and  Drug  Testing  Programs:  BJA/ 
NIJ  Evaluation  Partner^p  for  the 
Edward  Byrne  Memorial  State  and  Local 
Law  Enforcement  Assistance  Program 
1998." 

DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business  October  31. 1998. 
ADDRESSES:  National  Institute  of  Justice. 
810  Seventh  Street.  NW.  Washington. 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  Fot 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPLBfBfTARY  INFORMATION: 

Authority 

This  action  is  authorized  imderthe 
Omnilnis  Crime  Control  and  Safe  Streets 
Act  of  1968.  §§  201-03,  as  amended.  42 
U.S.C.  3721-23  (1994). 

Backgronnd 

This  solicitation  is  part  of  the  BJA/NIJ 
Evaluation  Partnership  for  1998  and 
seeks  applications  for  evaluation  of 
three  activities  'i.mded  under  the  Byrne 
Program:  (1)  multi-jurisdictional  task 
forces  (MJTFs).  (2)  toll-free  information 
service  lines,  and  (3)  community-based 
drug  testing  programs. 

1.  MJTFs — ^The  purposes  of  this 
research  are:  to  develop  methodologies 
that  can  be  used  by  State  planning 
agencies  and  others  to  evaluation  Byrne 
funded  MJTFs,  and  to  implement  these 
methodologies  by  conducting  impact 
evaluations  of  selected  MJTFs. 
Applications  should  describe  the  project 
in  hill  with  the  imderstanding  that  one 
half,  up  to  $462,100,  of  the  project  will 


be  funded  for  the  first  18  months  with 
the  remainder  funded  by  a  subsequent 
grant  of  up  to  S500,000.  Applicants 
should  clearly  identify  a  reasonable 
demarcation  line  for  the  two  parts  of  the 
project. 

2.  Toil-Free  Information  Service 
Lines — The  piupose  of  the  evaluation  of 
the  toll-free  information  service  lines 
evaluation  research  is  to  provide 
additional  information  on  the 
demographics  of  the  callers;  the 
usefulness  of  the  call;  and,  most 
imix)rtantly,  what  action  callers  took  as 
a  result  of  die  information  provided. 
One  award  will  be  made  of  up  to 
$312,100. 

3.  Community-Based  Drug  Testing 
Programs — ^This  research  should 
evaluate  the  development  and 
implementation  of  innovative  and 
comprehensive  drug  testing  programs  in 
criminal  justice  agencies,  excluding 
those  that  operate  solely  within  prisons 
or  drug  courts.  Programs  evaluated  mu«t 
be  at  least  partially  funded  under  the 
Byrne  Program.  Drug  Coiul  programs  are 
not  eligible.  Up  to  six  awards  will  be 
made  for  a  total  of  up  to  $637,600. 

Interested  organizations  should  call 
the  NatitHud  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-600-851-3420  to 
obtain  a  copy  of  "Evaluating  Task 
Forces.  ToU-Free  Information  Service 
Lines,  and  Drug  Testing  Programs:  BJA/ 
NIJ  Evaluation  Partnership  for  the 
Edward  Byrne  Memorial  State  and  Local 
Law  Enforcement  Assistance  Program 
1998"  (refer  to  doctmient  no. 
SL000289).  For  Worid  Wide  Web  accesa. 
connect  either  to  either  NIJ  at  http:// 
www.ojp.usdoj.gov/nij/fundingJitm.  or 
the  NC^RS  Justice  Infbnnation  Center  at 
http://www.ncjrs.org/fedgrant.htmffnij. 
JaliD  Sdiwan, 

Deputy  Director,  National  Institute  of  Justice. 
(FR  Doc  98-23509  Filed  8-31-98;  8:45  am] 
aiuMO  cooc  44i»>i«-p 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Colleetion;  Comment 
Request 


action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  bf  its  continuing  effort  to  reduce 
paperwori:  and  respondent  biuden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
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(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  ca  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  cq^lection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
revision  of  the  "Report  on  Employment, 
Payroll,  and  Hours  (BLS-790." 

A  copy  of  the  proposed  Information 
Collection  Request  (ICR)  can  be 
obtained  by  contacting  the  individual 
listed  below  in  the  ADDRESSES  section  of 
this  notice. 

DATES:  Written  comments  must  be    ' 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
November  2. 1998.  BLS  is  particularly 
interested  in  comments  which  help  the 
agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the     • 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Divsion  of 
Management  Systems,  Bureau  of  Labor 
Statistics.  Room  3255,  2  Massacusetts 
Avenue  N.E..  Washington.  D.C.  20212. 
Ms.  Kurz  can  be  reached  at  202-606- 
7628  (this  is  not  a  toll  free  nuimber). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  BLS  Current  Employment 
Statistics  (CES)  Program  produces 
monthly  estimates  of  employment, 
hours,  and  earnings  of  U.S. 
nonagricultural  establishment  payrolls. 
The  estimates  produced  from  the  date 
are  fundamantal  inputs  in  econonmic 
decision  processes  at  all  levels  of 
private  enterprise,  government,  and 
organized  labor.  The  estimates  are  vital 
to  the  calculation  of  the  Gross  Domestic 
Product,  the  Federal  Reserve  Board's 
Index  of  Industrial  Production,  and  the 
Composit  Index  of  Leading  Economic 
Indicators  among  others.  The  earnings 
data  provide  a  proxy  measure  of  the  cost 
of  labor  for  industry  cetail  not  available 
from  the  BLS  Employment  Cost  Index 
program.  The  early  availability  of 
employment  and  hoius  data  provides 
early  signals  of  economic  change. 

n.  Current  Actions 

The  CES  program  is  currently 
undergoing  a  sample  redesign  to 
transition  from  a  quota-based  to  a 
probability-based  sample.  The  new 
information  will  be  phased-in  one 
industry  division  at  a  time  over  the  next 
five  years,  beginning  with  the  Wholesale 
Trade  industry.  A  parallel  set  of 
experimental  estimates  from  the  new 
probability-based  sample  will  be 
produced  for  a  period  of  time  before  the 
estimates  are  officially  published. 
Information  for  CES  estimates  is  derived 
from  a  sample  of  274,400  establishments 


which,  each  month,  report  their 
employment,  payroll,  and  hours  on 
BLS-790  forms.  Reports  from  an 
additional  17,350  establishments 
currently  are  collected  for  the 
probability-based  sample  design  for  the 
Wholesale  Trade  industry.  BLS  expects 
to  be  collecting  reports  firom  154,300 
establishments  for  the  new  design  by 
the  end  of  Calendar  Year  2001.  As 
industries  are  converted  to  the  new 
design,  there  will  be  a  reduction  in  the 
number  of  reports  collected  for  the 
current  design. 

BLS-790  forms  for  both  the  current 
and  probability-based  sample  designs 
are  being  submitted  for  clearance. 
Letters  and  other  materials  sent  to 
establishments  are  included.  Automated 
data  collection  methods  now  are  used 
for  most  of  the  sample.  Approximately 
232.000  reports  are  collected  using 
Touchtone  Data  Entry  (TDE).  In 
comparison.  48.500  reports  are  collected 
by  mail.  An  additional  93.500  reports 
are  collected  from  the  balance  of  the 
sample  through  other  automated 
methods,  including  Computer  Assisted 
Telephone  Interviewing  (CATI), 
Electronic  Data  Interchange  (EDI), 
facsimile  collection,  and  submission  of 
tapes  and  diskettes.  Research  on  use  of 
the  World  Wide  Web  for  data  collection 
is  continuing.  For  the  probability-based 
design,  data  are  collected  through  CATI 
for  initial  enrollment,  then  by  TDE,  fax, 
or  EDI  for  most  ongoing  collection. 

Type  of  Review:  Revision. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Report  on  Employment,  Payroll, 
ancl  Hours  (BLS-790). 

OMB  Number:  1220M)011. 

Affected  Public:  Federal  Government; 
State  or  local  governments;  Businesses 
or  other  for-profit;  Not-for-profit 
institutions;  Small  businesses  or 
organizations. 


Form 


Number  of 
respondents 


Frequency  of 
response 


Total  annual 
responses 


Minutes  per 
response 


Annual  bur- 
den hours 


Calendar  Year  1999— Cunrent 

Design 

BLS-790  BM  

400 

39,600 

'0 

2  30,000 

3297,200 

Monthly  

Monthly  

One-time 

Monthly  

Monthly  

4,800 

475,200 

0 

360,000 

3,566,400 

15 
5 
2 

7 
7 

1,200 

BLS  790-G,  G-S  

BLS790-CU  

BLS  790-F1,  F2.  F3 „ 

All  other  BLS-790 „ „ 

39,600 

0 

42,000 

416,080 

Total  „ „ 

367,200 

4,406,400 

498,880 

Calendar  Year  1999-Probabillty  Design 

BLS-790  BM  ...„ 

0 

0 

'0 

2  10.000 

359.300 

Monthly  

Monthly  

One-time 

Monthly  

Monthly  

0^ 

0 

0 

120.000 

711.600 

0 
0 

0 

7 
7 

0 

BLS  790-G.  G-S 

BLS790-CU  _ 

0 
0 

BLS  790-F1.  F2.  F3  

All  other  BLS-790 

14,000 
83,020 

Total 

69.300 

831,600 

97,020 

inno  /KTn»w 
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Form 


Numt)erof 
respondents 


Frequency  of 
response 


Total  annual 
responses 


Minutes  per 
response 


ArwHjal  bur- 
den hours 


Calendar  Year  1999— Total 


BLS-790  BM  , 

BLS  790-<3,  G-S  

BLS  790-CU  

BLS  790-F1,  F2,  F3 
All  other  BL&-790  .... 


Total 


400 

39,600 

'0 

2  40.000 

3  356.500 


436,500 


Monthly  .. 
Monthly  .. 
One-time 
Monthly  .. 
Monthly  .. 


4,800 

475,200 

0 

480.000 

4,278,000 


5,238.000 


15 
5 
0 

7 
7 


1,200 

39,600 

0 

56,000 

499,100 


595.900 


'A  subset  of  current  reporters  mav  receive  this  "one-time"  supplemental  form.  This  form  is  not  used  for  the  probabilitY  samole 

'"®,*^"^  designassumes  3.000  multi-unft  firms  reporting  by  fax  for  approximately  30.000  establishments.  The  probabibty^ased  desion  as- 

sumes  1 .000  multwinits  firms  reporting  by  fax  for  approximately  10.000  establishments.  H^uauwiy-oasea  oesign  as- 

3  All  other  BLS-790  forms  are  used  to  collect  the  same  informaiton  and  differ  only  by  industry  definitions. 


Tota7  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
ICR;  they  also  will  become  a  matter  of 
public  record. 

Signed  at  Washington,  IXI,  this  27th  day  of 
August  1998. 

W.  Stuart  Rust.  Jr., 

Chief,  Division  of  Management  Systems, 

Bureau  of  Labm' Statistics. 

(PR  Doc.  98-23537  Filed  8-31-98;  8:45  am] 

BILUNQ  CODE  4«1».a«-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-341] 

Detroit  Edison  Company;  Notice  of 
WHtMlrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Detroit  Edison 
Company  (the  licensee)  to  withdraw  its 
April  3, 1998,  application  for  proposed 
amendment  to  Facility  Operating 
License  No.  NPF-43  for  the  Fermi  2 
facility,  located  in  Monroe  County, 
Michigan. 

The  proposed  amendment  would 
have  revised  Technical  Specification 
3.8.1.1  to  change  the  emergency  diesel 
generator  allowed  outage  time  bom  3  to 
7  days.  This  would  have  been  a  one- 
time amendment,  effective  from  the  date 
of  issuance  until  September  30, 1998. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  April  13, 1998 
(63  FR 18048).  However,  by  letter  dated 
August  7, 1998,  the  licensee  withdrew 
the  proposed  change. 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  3, 1998.  and  the 
licensee's  letter  dated  August  7. 1998, 
which  withdrew  the  application  for 
license  amendment.  T^e  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Doomient  Room,  the  Gelman  Building, 
2129  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  Monroe  County  Library 
System,  Ellis  Reference  and  Information 
Center,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Andrew  J.  Kugler, 

Project  Manager,  Project  Directorate  IB-1, 
Division  of  Reactor  Projects— ni/IV,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc  98-23461  Filed  8-31-98;  8:45  am] 
BtUMQ  OOOE  7SM-ei-^ 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-331] 

lES  Utilities  Inc..  Central  Iowa  Power 
Cooperative,  Com  Belt  Power 
CooJMrative,  and  Duane  Arnold  Energy 
Centen  Notice  of  Withdrawal  of 
Applications  for  Amendments  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  lES  Utilities  Inc. 
(the  licensee)  to  withdraw  its 
applications  dated  May  9, 1997  (two 
letters),  and  January  9, 1998,  for 
proposed  amendments  to  Facility 
Operating  License  No.  DPR-49  for  the 
Duane  Arnold  Energy  Center,  located  in 
Linn  County,  Iowa. 

The  proposed  amendments  would 
have  modified  the  facility  technical 
specifications  by  (1)  revising  the 
definitions  of  Limiting  Safety  System 
Setting  and  Instrument/Qiannel 


Calibration;  (2)  revising  the  definition  of 
Limiting  Conditions  for  Operation 
(LCO);  and  (3)  revising  the  LCO  for 
primary  containment  isolation  valves.  - 

The  Commission  had  previously 
issued  Notices  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  June  18. 1997 
(62  FR  33124,  62  FR  33125),  and 
February  11, 1998  (63  FR  6987). 
However,  by  letter  dated  July  31, 1998, 
the  licensee  withdrew  the  proposed 
changes. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for 
amendment  dated  May  9, 1997  (two 
letters),  and  January  9, 1998,  and  the 
licensee's  letter  dated  July  3 1 ,  1998, 
which  withdrew  the  applications  for 
license  amendments.  The  above 
docimients  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  located  at  the 
Cedar  Rapids  Public  Library,  500  First 
Street,  SE.,  Cedar  Rapids,  Iowa  52401. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  August  1998. 

For  the  Nuclear  Regulatiny  Gommission. 
Ridiard  J.  Lanfar, 

Project  Manager,  Project  Directorate  MS, 
Division  of  Reactor  Projects-HI/IV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  98-23459  Filed  8-31-98;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockal  70-7001] 

Notice  Of  Amendment  to  Certificate  of 
Compliance  GOP-1  for  ttte  U.& 
Enrichment  Corporation,  Paducah 
Gaseous  Diffusion  Plant,  Paducah.  KY 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safaguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
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making  that  detennination,  the  staff 
concluded  that:  (1)  there  is  no  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cimiulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Paducah  Gaseous 
Diffusion  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staffs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22Cb),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
eunendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  (he  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  the  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  B  response  to  any  petition  for 


review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC,  by 
the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  aveiilable  for  public  inspection 
at  the  Conmiission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW,  Washington,  DC,  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  request:  May  13, 
1998,  revised  August  12, 1998. 

Brief  description  of  amendment:  The 
amendment  proposes  to  revise  two 
technical  Safety  Requirements  (TSRs). 
USEC  proposes  to  revise  the  quarterly 
surveillance  for  the  calibration  of  the 
Criticality  Accident  Alarm  System 
(CAAS)  equipment  in  the  product 
withdrawal  facility  to  an  annual 
calibration.  This  would  require  a 
revision  to  TSR  2.3.4.7.  USEC  also 
proposes  to  correct  a  cross  reference 
contained  in  a  Feed  Facility  TSR,  TSR 
2.2.4.4.  The  current  TSR  cross 
references  a  TSR  for  the  Toll  Transfer 
and  Sampling  Facility  instead  of  the  one 
for  the  Feed  Facilities.  The  two  TSRs 
contain  identical  requirements. 

Basis  for  finding  of  no  significance: 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
offsite. 

The  proposed  changes  to  revise  a 
calibration  frequency  and  correct  a  cross 
reference  have  no  feffect  on  the 
generation  or  disposition  of  effluents. 
Therefore,  the  proposed  TSR 
modifications  will  not  result  in  a  change 
to  the  types  or  amount  of  effluents  that 
may  be  released  offsite. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  ciunulative  occupational 
radiation  exposure. 


The  proposed  changes  will  not 
significantly  increase  any  exposure  to 
radiation.  Therefore,  the  changes  will 
not  result  in  a  significant  increase  in 
individual  or  cumulative  radiation 
exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  changes  will  not  result 
in  any  construction,  therefore,  there  will 
be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

The  proposed  change  to  TSR  2.3.4.7 
revises  the  calibration  frequency  for  the 
CAAS  equipment.  This  ciiange  is 
consistent  with  the  calibration 
requirements  for  the  other  facility 
CAASs.  This  change  has  no  impact  on 
the  potential  for  or  occurrence  of  an 
accident.  TSR  2.2.4.4  is  being  revised  to 
reflect  the  appropriate  cross  reference 
for  the  required  action  associated  with 
this  TSR  and  has  no  impact  upon  either 
the  potential  for  an  accident  or  the 
resulting  consequences.  Therefore  these 
changes  will  not  increase  the  probability 
of  occurrence  or  consequence  of  any 
postulated  accident  currently  identified 
in  the  safety  analysis  report. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  TSR  modifications 
revise  a  surveillance  frequency  and 
correct  an  editorial  error.  The  proposed 
changes  will  not  create  the  possibility  of 
a  new  or  different  type  of  equipment 
malfunction  or  a  new  or  different  tjrpe 
of  accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

The  proposed  changes  to  the  TSRs 
revise  a  calibration  frequency  for  the 
product  withdrawal  CAAS  and  correct  a 
cross  reference  in  a  TSR  for  the  feed 
facilities  and  have  no  impact  on  the 
margin  of  safety.  Therefore,  these 
changes  do  not  decrease  the  margins  of 
safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs. 

Implementation  of  the  proposed 
changes  do  not  change  the  safety, 
safeguards,  or  security  programs. 
Therefore,  the  effectiveness  of  the 
safety,  safeguards,  and  security 
progrsuns  is  not  decreased. 

Effective  date:  The  amendment  to 
Certificate  of  Compliance  GDP-1 
becomes  effective  30  days  after  being 
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signed  by  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

Certificate  of  Compliance  No.  GDP-1: 
Amendment  wrill  revise  TSR  2.3.4.7  to 
change  the  calibration  frequency  from 
quarterly  to  annual  and  revise  TSR 
2.2.4.4  to  correct  a  cross  reference  to 
another  TSR. 

Local  Public  Document  Room 
location:  Paducah  Public  Library,  555 
Washington  Street,  Paducah,  Kentucky 
42003.  » 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Carl  |.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
|FR  Doc.  98-23456  Filed  8-31-98;  8:45  am) 

BILUNQ  CODE  TSaO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Ho.  50-263] 

Northern  States  Power  Company; 
Monticello  Nuclear  Generating  Plant; 
Environmental  Assessment  and  Final 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
22,  issued  to  Northern  States  Power 
Company  (NSP),  for  operation  of  the 
Monticello  Nuclear  Generating  Plant 
(MNGP)  located  in  Wright  County, 
Minnesota. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

By  letter  dated  July  26, 1996,  as 
revised  December  4, 1997.  NSP 
requested  an  amendment  to  License  No. 
DPR-22  for  MNGP  that  would  increase 
the  maximum  power  level  &t)m  1670 
megawatts-thermal  (MWt)  to  1775  MWt. 
This  change  is  approximately  6.3 
percent  above  the  current  maximum 
license  power  level  and  is  considered  an 
extended  power  rerate. 

The  Need  for  the  Proposed  Action 

NSP  has  projected  the  need  for 
additional  generation  resources  through 
a  comparison  of  needs  to  available 
resources.  NSP  has  projected  a  shortfall 
of  generating  capacity  in  the  future.  The 
proposed  action  woiUd  provide 
increased  reactor  power,  thus  adding  an 
additional  26  MW  of  reliable  electrical 
energy  generating  capacity  without 
major  hardware  modifications  to  the 
plant.  Hardware  changes  are  not  needed 
because  of  improvements  in  technology, 
performance,  and  design.  These 


improvements  have  resulted  in  a 
significant  increase  in  the  difference 
between  the  calculated  safety  analysis 
results  and  licensing  limits  established 
by  the  original  license.    ' 

Environmental  Impacts  of  the  Proposed 
Action 

The  issuance  of  the  operating  license 
for  MNGP  stated  that  any  activity 
authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement  (FES),  which  was  issued  in 
November  1972.  The  license  for  MNGP 
allowed  a  maximum  reactor  power  level 
of  1670  MWt.  NSP  submitted  an 
environmental  evaluation  supporting 
the  proposed  power  rerate  action  and 
provided  a  summary  of  its  conclusions 
concerning  both  the  radiological  and 
nonradiological  environmental  impacts 
of  the  proposed  action.  The  evaluations 
performed  by  the  licensee  concluded 
that  the  environmental  impacts  of 
power  rerate  are  well  boimded  or 
encompassed  by  previously  evaluated 
environmental  impacts  and  criteria 
established  by  the  staff  in  the  FES.  A 
summary  of  the  nonradiological  and 
radiological  effects  on  the  environment 
that  may  result  from  the  proposed 
amendment  is  provided  below. 

Nonradiological  Impacts 

Land  Use.  Power  rerate  does  not 
modify  land  use  at  the  site.  No  new 
facilities,  access  roads,  parking 
facilities,  laydown  areas,  or  onsite 
transmission  and  distribution 
equipment,  including  power  line  right 
of  way,  are  needed  to  support  the  rerate 
or  operation  after  rerate.  No  change  to 
above  or  below  ground  storage  tanks 
would  occur  as  a  result  of.power  rerate 
and  the  rerate  does  not  affect  land  with 
historical  or  archeological  sites. 

Based  on  the  operating  history  at  the 
MNGP,  the  effects  of  drift,  icing,  and  fog 
have  been  negligible.  The  frequency  of 
fog  and  drift  were  provided  by  the 
licensee  at  the  time  of  original  licensing 
and  the  impacts  of  that  frequency  of 
drift  and  fog  are  bounded  by  the 
evaluation  contained  in  the  FES.  The 
FES  assumed  cooling  tower  operation  of 
7  months,  with  the  total  fogging  time 
estimated  at  45  hours  per  year.  If  the 
cooling  tower  fogging  rate  is  assimied  to 
increase  proportional  to  the  proposed 
power  increase,  the  amount  of  fogging 
due  to  pK>wer  rerate  could  increase  by 
approximately  6.3  percent  above  the 
normal  summer  operating  period  of  4 
months.  Additionally,  the  licensee 
determined  that  power  rerate  may 
involve  an  extra  week  of  cooling  tower 
operation.  Taking  into  account  the 
additional  fogging  rate  and  the 


additional  cooling  tower  operation,  the 
conditions  at  power  rerate  are  still 
bounded  by  the  FES. 

The  increase  in  power  level  would 
cause  a  current  and  magnetic  field 
increase  on  the  onsite  transmission  line 
between  the  main  generator  and  the 
plant  substation.  The  line  is  located 
entirely  within  the  fenced,  licensee- 
controlled  boundary  of  the  plant,  and  it 
is  not  expected  that  members  of  the 
public  or  wildlife  would  be  affected- 
Exposure  &Y>m  magnetic  fields  frnm  the 
offsite  transmission  system  is  not 
expected  to  increase  significantly. 

Water  Use.  Power  rerate  does  not 
involve  a  significant  increase  in  water 
use  at  MNGP.  Both  ground  and  surface 
water  appropriation  limits  are 
established  by  the  Minnesota 
Department  of  Natural  Resources. 
Opierating  history  shows  that  over  the 
last  5  years  MNGP  has  used  less  than  13 
million  gallons  of  ground  water  per 
year.  The  annual  limit  established  in  the 
permit  for  groundwater  use  is  15  million 
gallons.  Power  rerate  is  not  expected  to 
change  the  groundwater  usage  and, 
therefore,  operation  within  the 
allowable  limit  would  continue.  Under 
the  surface  water  appropriation  limit, 
MNGP  may  withdraw  a  maximum  of 
645  cubic  feet  per  second  (cfs)  from  the 
Mississippi  River.  There  are  special 
restrictions  when  the  river  flow  is 
particularly  high  or  low;  however, 
p>ower  rerate  is  not  expected  to  change 
the  surface  water  requirements  of  the 
plant  and.  therefore,  current 
appropriation  limits  would  be 
maintained.  Power  rerate  would  result 
in  an  increase  in  the  evaporation  rate  of 
the  cooling  towers  resulting  in  an 
increase  in  evaporative  losses  fit>m  the 
river.  Assuming  the  evaporation  rate  of 
the  cooling  towers  increases  linearly  in 
proportion  to  the  power  increase,  the 
evaporation  rate  would  increase  to  4400 
acre-ft/yr  (acre-foot  per  year].  The  value 
assumed  in  the  FES  was  5000  acre-ft/yr 
evaporative  losses;  therefore,  the  FES  is 
still  bounding. 

Discharges  to  the  water  are  governed 
by  the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit, 
issued  by  the  State  of  Minnesota. 
Temperature  and  effluent  limits  at 
certain  points  are  established  in  the 
permits.  As  a  result  of  power  rerate,  a 
slight  increase  in  circulating  water 
discharge  temperature  is  projected  to 
occur.  "Hus  is  due  to  an  increase  in  heat 
rejected  by  the  condenser  due  to  the 
increased  power  levels  and  increased 
steam  flow.  A  conservative  estimate  by 
the  licensee  predicts  a  maximum  1.7  "F 
(degrees  Fahrenheit]  increase  in  the 
temperature  of  the  water  entering  the 
discharge  canal.  This  increase  would 
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not  result  in  exceeding  the  limits 
delineated  in  the  FES  or  the  limits 
estabUshed  by  the  State  in  the  permit. 
Additionally,  temperature  monitoring  is 
continuous  and  tMs  maximum 
temperature  increase  would  occur  only 
at  certain  times  of  the  year  with  certain 
river  flows.  In  the  past,  when  KfNGP  has 
approached  the  Umit  designated  in  the 
rIPDES  permit,  NSP  has  reduced  power 
at  the  plant  to  maintain  compliance;  this 
will  continue  in  the  future.  The  slight 
increase  in  temperature  does  not  require 
any  changes  to  permit  requirements  and 
would  not  result  in  any  significant 
impacts  to  the  environment  that  are 
di^rent  from  those  previously 
identified  or  change  the  previous  Clean 
Water  Act  Section  316(a)  demonstration 
concerning  thermal  plume  in  the 
Mississippi  River. 

Power  rerate  would  not  introduce  any 
new  contaminants  or  pollutants  and 
would  not  significantly  increase  the 
amount  of  potential  contaminants 
previously  allowed  by  the  State.  NSP 
will  continue  to  adhere  to  effluent 
limitation  and  monitoring  requirements 
as  part  of  compliance  with  the  NPDES 
permit.  As  a  result  of  the  additional 
week  of  cooling  tower  operation,  a  slight 
increase  in  normal  bromine  and  sodium 
hypochlorite  injection  may  be  required; 
however,  the  effluent  concentrations 
would  continue  to  be  well  below  the 
NPDES  permit  limits.  Continuous 
flowrate  monitoring  at  designated  points 
will  continue. 

Over  the  years  of  operation,  a  number 
of  modifications  to  the  intake  structure 
have  been  implemented  to  reduce  cold 
shock,  impingement,  and  entrainment  of 
organisms  and  fish.  Because  the 
discharge  canal  inlet  temperature  is 
expected  to  increase  1.7  °F  at  power 
rerate,  the  overall  discharge  canal 
temperature  is  not  significantly 
increased;  therefore,  the  temperature 
decrease  during  cold  shock  is  not 
significantly  changed.  *  ^ 

Additionally,  impingement  and 
entrainment  mortality  of  drift  organisms 
is  not  increased  above  what  was 
previously  evaluated  by  the  staff. 

Other  Impacts 

No  significant  increases  or  changes  to 
the  noise  generated  by  MNGP  are 
expected  as  a  result  of  power  rerate; 
therefore,  the  FES  remains  boimding.  A 
small  number  of  endangered  and 
threatened  species  exist  within  the 
licensee-controlled  area  at  MNGP.  Using 
information  frtmi  the  Minnesota 
Department  of  Natural  Resources,  the 
licensee  performed  a  biological 
assessment  of  the  impact  of  power  rerate 
on  these  species.  The  assessment  did 
not  identify  any  impacts.  Power  rerate 


would  not  result  in  any  significant 
changes  to  land  use  or  water  use,  or 
result  in  any  significant  changes  to  the 
quantity  or  quality  of  effluents; 
therefore,  no  effects  on  the  endangered 
or  threatened  species  or  on  their  habitat 
are  expected  as  a  result  of  power  rerate. 
The  proposed  power  rerate  would  not 
change  the  method  of  generating 
electricity  nor  the  method  of  handling 
any  influent  from  the  envirorunent  or 
nonradiological  effluents  to  the 
environment.  Therefore,  no  changes  or 
different  types  of  nonradiological 
environmental  impacts  are  expected. 

Radiological  Impacts  ' 

MNGP  has  a  nujnber  of  radioactive 
waste  systems  designed  to  collect, 
process,  and  dispose  of  solid,  liquid, 
and  gaseous  radioactive  waste.  No 
changes  to  these  systems  are  required 
for  power  rerate  conditions.  The 
licensee  considered  the  effect  of  the 
higher  power  level  on  solid  radioactive 
wastes,  liquid  radioactive  wastes, 
gaseous  radioactive  wastes,  and 
radiation  levels. 

As  a  result  of  ptower  rerate.  a  slight 
increase  in  solid  waste  from  the  reactor 
water  cleanup  (RWCU)  system 
demineralizers  and  condensate 
demineralizers  would  occur.  This  is  due 
to  more  frequent  filter  backwashes. 
Additional  RWCU  filter  backwashes 
would  result  in  less  than  1  cubic  meter 
of  additional  resin  waste  per  year; 
condensate  demineralizer  filter 
backwashes  are  estimated  to  result  in  an 
additional  4  cubic  meters  of  resin  waste 
per  year.  Therefore,  the  projected 
increase  in  spent  resin  volume  is  less 
than  6  cubic  meters  per  year,  which 
would  bring  the  total  generation  rate  to 
approximately  55  cubic  meters  per  year. 

m  addition  to  the  solid  process  waste, 
there  are  solid  reactor  system  wastes 
generated  bom  the  plant.  These  include 
irradiated  fuel  assemblies  and  control 
blades.  Due  to  extended  bumup  and  the 
higher  enrichments,  the  number  of 
irradiated  fuel  assemblies  is  not 
expected  to  significantly  increase  the 
volume  of  waste;  however,  the  activity 
of  the  waste  generated  from  spent 
control  blades  and  incore  ion  changers 
may  increase  slightly.  This  is  due  to  the 
higher  flux  conditions  expected  under 
power  rerate.  Improvements  in 
technology  and  longer  fuel  cycles  are 
expected  to  offset  this  slight  increase. 
The  increase  in  waste  would  be 
insufficient  to  impact  the  amoimt  of 
waste  generated  at  the  site.  Further,  the 
licensee  believes  ongoing  efforts  at 
MNGP  to  reduce  radioactive  wastes  will 
balance  the  slight  increase  in  waste  that 
would  be  generated  as  a  result  of  power 
rerate. 


The  FES  and  Technical  Specifications 
allow  MNGP  to  discharge  a  limited 
amount  of  liquid  radioactive  waste.  The 
FES  concluded  that,  based  on  t]ie 
allowed  amounts,  no  adverse 
environmental  impact  would  result 
from  release  of  the  allowable  radioactive 
waste.  However,  since  1972,  an 
administrative  limit  of  zero  radioactive 
liquid  release  has  been  imposed-by  NSP. 
MNGP  expects  to  keep  the  zero  release 
administrative  limit  and  remain  well 
within  the  boimds  of  the  FES. 

A  slight  increase  in  input  to  the  liquid 
radioactive  waste  system  is  expected 
due  to  the  increase  in  backwash 
frequency  of  the  RWCU  and  condensate 
demineralizer  system.  However,  the 
liquid  radioactive  waste  input  will  be 
recycled  instead  of  discharged  and  will 
not  result  in  a  significant  increase  in 
volume  of  liquid  radioactive  waste. 
Other  sources  of  liquid  radioactive 
waste  such  as  valve  packings,  pump  seal 
flows,  drain  waste,  etc..  are  not  expected 
to  change  or  increase  as  a  result  of 
power  rerate.  Based  on  the  above,  it 
does  not  appear  that  power  rerate  will 
cause  an  increase  in  Uquid  radioactive 
waste  above  the  presently  allowed 
limits  and  will  not  affect  compliance 
with  the  limits  of  10  CFR  Part  20  or 
Appendix  I  of  10  CFR  Part  50. 

Gaseous  radioactive  waste  effluents 
consist  of  two  pathways:  reactor 
building  ventilation  system  and  o^as 
system  pathway.  Operational  experience 
at  MNGP  shows  a  4-year  average  release 
of  688  Ci/yr  [curies  per  year]  noble  gas 
and  0.22  Ci/yr  iodine  and  particiilate 
release.  The  FES  assmned  release  rates 
of  110,376  Ci/yr  for  noble  gases  and  0.75 
Ci/yr  for  iodine  and  particulate  releases. 
Assuming  power  rerate  increases  the 
offgas  release  rate  linearly  in  proportion 
to  the  core  thermal  power  increase,  the 
increase  in  offgas  stack  release  would  be 
well  below  that  assumed  in  the  FES. 
Assuming  the  radioactivity  of  the 
reactor  coolant  system  increases  in  a 
linear  fashion  proportional  to  the  power 
increase,  the  reactor  building  release 
rate  is  well  below  that  assumed  in  the 
FES.  Based  on  the  above,  power  rerate 
has  an  insignificant  efiiect  on  the  present 
production  and  activity  of  gaseous 
effluents  released  through  the  reactor 
building  ventilation  system  and  the 
of^as  system  pathways  and  the  dose 
fix)m  effluent  releases  is  well  within  the 
bounds  of  Appendix  I  to  10  CFR  Part  50 
and  10  CFR  Part  20.  The  changes  in  core 
flux  profile  would  result  in  increased 
consequences  of  a  fuel  defect  for  a 
bundle  in  a  non-leak  location;  however, 
this  continues  to  be  boimded  by  the 
consequences  for  the  peak  bundle  and 
those  limits  are  not  changed. 
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Power  rerate  does  not  introduce  any 
new  or  different  radiological  release 
pathways  and  does  not  increase  the 
probability  of  an  operator  error  or 
equipment  malfunction  that  would 
result  in  a  radiological  release.  Thus, 
there  will  be  no  significant  increase  in 
the  types  or  amounts  of  radiological 
effluents. 

Tables  S-3  and  S-4  of  lO-CFR  51.51 
and  10  CFR  51.52,  respectively,  outline 
the  environmental  effects  of  uranium 
fuel  cycle  activities  and  fuel  and 
radioactive  waste  transportation.  The 
environmental  evaluation  supporting 
Table  S-3  assumed  a  reference  reactor 
with  a  specific  capacity  factor  that 
results  in  an  adjusted  daily  electricity 
production  diu-ing  a  reference  year.  An 
average  bumup  and  enrichment  are  also 
assumed.  MNGP  will  not  exceed  the 
assumption  of  the  reference  reactor  year, 
but  will  exceed  the  average  bumup  and 
fuel  enrichment  criteria  as  a  result  of 
power  rerate.  The  environmental 
impacts  of  the  higher  bumup  and 
enrichment  values  were  doomiented  in 
NUREG/CR-5009,  "Assessipent  of  the 
Use  of  Extended  Bumup  Fuels  in  Light 
Water  Power  Reactors,"  and  discussed 
in  the  Environmental  Assessment  and 
Finding  of  No  Significant  Impact,  which 
was  published  in  the  Federal  Register 
on  Febmary  29, 1988  (53  FR  6040).  The 
staff  concluded  that  no  significant 
adverse  effects  will  be  generated  by 
increasing  the  bumup  levels  as  long  as 
the  maximum  rod  average  bumup  level 
of  any  fuel  rod  is  no  greater  than  60 
Gwd/MtU  [gigawatt-days  per  metric  ton 
of  uraniimil.  The  staff  also  stated  that 
the  environmental  impacts  summarized 
in  Tables  S-3  and  S-4  for  a  bumup 
level  of  33  Gwd/MtU  are  conservative 
and  bound  the  corresponding  impacts 
for  bumup  levels  up  to  60  Gwd/MtU 
and  uranium-235  eiuichments  up  to  5 
weight  percent.  These  conclusions  are 
applicable  to  MNGP  since  the  bumup 
levels  and  eiu-ichment  amounts  bound 
the  values  that  will  occur  during 
Monticello  rerate.  Based  on  the  above, 
there  are  no  adverse  radiological  or 
nonradiological  impacts  associated  with 
the  use  of  extended  fuel  bumup  and/or 
increased  enrichment  and,  therefore, 
power  rerate  will  not  significantly  affect 
the  quality  of  the  human  environment. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (no-action  altemative). 
Denial  of  the  proposed  action  would 
result  in  no  change  in  current 
environmental  impacts  of  plant 
operation  but  would  restrict  operation 
to  the  currently  licensed  power  level. 
The  environmental  impact  of  the 


proposed  action  and  the  altemative 
action  are  similar. 

Altemative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Enviroimiental 
Statement  for  the  MNGP. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  August  10, 1998,  the  NRC  staff 
consulted  with  the  Minnesota  State 
official,  Mr.  Timothy  Donakowski,  of 
the  Minnesota  Department  of  Public 
Health,  regarding  the  enviroiunental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Final  Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
power  rerate  for  the  MNGP  relative  to 
the  requirements  set  forth  in  10  CFR 
Part  51.  On  January  27. 1998,  the  staff 
published  a  draft  Environmental 
Assessment  in  the  Federal  Register  (63 
FR  3929).  for  public  comment.  No 
comments  were  received. 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
submittals  dated  July  26, 1996,  and 
December  4, 1997,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gehnan  Building,  2120  L  Street, 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Minneapolis  Public  Library,  Technology 
and  Science  Department,  300  Nicollet 
Mall,  Minneapolis,  Minnesota  55401. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Conunission. 
C3nithia  A.  Carpenter, 
Director.  Project  Directorate  III-l.  Division 
of  Reactor  Projects— in/rv.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  98-23460  Filed  8-31-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Noa.  50-260  AND  50-298] 

Tennessee  Valley  Authority  Browns 
Ferry  Nuclear  Plant,  Units  2  and  3; 
Environmental  Assessment  and 
Finding  of  no  Significant  Impact 

Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC,  or  the  Commission) 
is  considering  issuance  of  an 
amendment  to  Facility  Op>erating 
License  Nos.  DPR-52  and  DPR-68 
issued  to  the  Tennessee  Valley 
Authority  (TVA  or  the  licensee)  for 
operation  of  the  Browns  Ferry  Nuclear 
Plant  (BFN)  Units  2  and  3,  located  in 
Limestone  County,  Alabama. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow  the 
licensee  to  increase  allowed  core  power 
level  by  5  percent,  from  3293  megawatt 
thermal  (MWt)  to  the  uprated  power 
level  of  3458  MWt. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  October  1, 1997,  as 
supplemented  October  14, 1997;  and 
March  16  and  20,  April  1  and  28,  May 
1,  20  and  22,  June  12, 17  and  26.  and 
July  17,  24,  and  31, 1998. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
allow  the  licensee  to  increase  the 
licensed  core  thermal  power  and  the 
potential  electrical  output  of  each  BFN 
Units  2  and  3  by  approximately  55  MWt 
and  thus,  providing  additional  electric 
power  to  service  TVA's  grid.  The 
proposed  thermal  power  uprate  project 
is  in  accordance  with  the  generic  boiling 
water  reactor  (BWR)  power  uprate 
program  established  by  the  General 
Electric  Company  and  approved  by  the 
NRC  in  a  letter  dated  September  30, 
1991.  Power  uprate  has  been  widely 
recognized  by  the  industry  as  a  safe  and 
cost-effective  method  to  increase 
generating  capacity.  The  proposed 
power  uprate  will  provide  the  licensee 
writh  additional  operational  flexibility. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  no  significant  change  in 
the  environmental  impact  can  be 
expected  for  the  proposed  increase  in 
power.  On  September  1, 1972,  TVA 
issued  a  Final  Environmental  Statement 
(FES)  which  is  based  on  a  total  electrical 
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generation  name  plate  rating  of  3456 
MWt. 

Nonradiological  Effects 

Under  normal  operation,  BFN  uses  a 
once-through  circulating  water  system 
to  dissipate  heat  from  the  main  turbine 
condensers.  Water  is  drawn  from  the 
Tennessee  River  by  the  plant  intake 
system  and  is  discharged  back  to  the 
river.  In  addition,  BFN  currently  has 
four  mechanical  draft  cooling  towers 
which  can  be  operated  to  assist  in  heat 
dissipation  (helper  mode)  primarily 
during  summer  hot  weather  periods. 

BFN  has  a  National  Pollutant 
Discharge  Ehmination  System  (NPDES) 
permit  issued  by  the  State  of  Alabama 
that  contains  specific  requirements 
applicable  to  the  nonradiological 
effluents  released  from  BFN.  The 
licensee  has  evaluated  the  impact  of 
power  uprate  on  NPDES  limitations 
relating  to  effluent  temperatures, 
cooling  tower  usages  and  effects  on 
biological  species.  The  licensee  has 
evaluated  and  determined  that  post- 
accident  effluent  temperature  from 
emergency  equipment  cooling  water 
systems  and  normal  operating  condition 
effluent  discharges  from  other  plant 
systems  such  as  yard  drainage,  station 
simips,  and  sewage  treatment  will  not 
change  as  a  result  of  the  power  uprate. 
The  licensee  indicates  that  the  proposed 
uprated  power  level  may  result  in 
approximately  a  1  percent  temperature 
increase  of  the  circulating  water  leaving 
the  main  condenser,  a  5  percent 
Increase  in  the  heat  rejection  to  the 
Tennessee  River,  and  may  require 
additional  cooling  tower  usage  during 
siunmer  periods.  The  licensee  states  that 
as  a  result  of  power  uprate,  cooling 
tower  use  would  increase  approximately 
12  percent.  However,  the  impacts  of  the 
increase  would  continue  to  be  bounded 
by  the  FES.  Based  on  its  evaluation,  the 
licensee  has  concluded  that  the  changes 
in  discharges  to  the  river  as  a  result  of 
the  power  uprate  will  remain  within  the 
bounding  conditions  established  in  the 
NPDES  permit  and  no  changes  to  the 
permit  requirements  are  needed  as  a 
result  of  the  power  uprate. 

As  part  of  its  NPDES  permit 
application  in  April  1994.  the  licensee 
documented  its  biological  monitoring 
program  and  the  effect  of  thermal 
discharge  limitations  on  selected 
biological  species.  In  that  report,  the 
licensee  concluded  that  operation  of 
BFN  has  not  had  a  significant  impact  on 
the  reproductive  success  of  yellow 
perch  and  sauger,  or  the  overall 
indigenous  community  in  Wheeler 
Reservoir.  This  conclusion  is  not 
affected  by  the  power  uprate. 


The  proposed  action  would  not 
change  the  method  of  generating 
electricity  at  BFN  Units  2  and  3  nor  the 
methods  of  handling  influents  from  the 
environment  or  effluents  to  the 
environment.  The  licensee  indicates 
that  power  uprate  does  not  require  any 
plant  modifications.  Therefore,  no 
changes  to  land  use  or  impacts  to 
historical  areas  would  result  from  lay 
down  areas.  Therefore,  no  new  or 
different  types  of  nonradiological 
environmental  impacts  are  expected. 
The  staff  considers  that  continued 
compliance  with  applicable  Federal, 
State,  and  Local  agency  requirements 
relating  to  environmental  protection 
wall  preclude  any  significant  increase  in 
nonradiological  impacts  over  those 
evaluated  in  the  FES. 

Radiological  Effects 

Gaseous  and  liquid  effluents  are 
produced  during  both  normal  operation 
and  abnormal  operational  events.  The 
licensee  has  evaluated  the  radiological 
effects  of  the  proposed  power  uprate 
during  both  normal  operation  and 
postulated  accident  conditions  for 
gaseous  and  liquid  effluent  releases. 

The  licensee  evaluated  the  offsite 
radiation  exposiue  to  the  maximally 
exposed  individual  member  of  the 
general  public  for  the  proposed  uprate. 
Section  2.4,  Table  2.4.3,  of  the  FES 
dated  September  1, 1972,  projected 
doses  due  to  radioactive  materials 
released  to  the  environment  during 
routine  operations  of  the  BFN  imits.  The 
estimated  radiation  exposure  of  the 
maximally  exposed  individual  from 
radioactive  material  in  both  liquid  and 
gaseous  effluents  was  2.2  mrem/year 
total.  The  estimated  dose  based  on 
actual  liquid  and  gaseous  effluent 
releases  for  the  period  1994-1996  was 
0.054  mrem/year.  Although  a  5  percent 
increase  in  reactor  power  does  not 
necessarily  result  in  any  increase  in 
effluents,  the  licensee  projected  the  total 
body  dose  would  increase  to  0.056 
mrem/year.  This  projected  dose  is  about 
2  percent  of  the  applicable  NRC  limits 
in  10  CFR  Part  50,  Appendix  I. 
Therefore,  the  staff  concludes  that  the 
actual  releases  at  the  BFN  imits  will  still 
remain  within  the  FES  estimates  and  are 
not  significantly  above  current  levels. 

With  respect  to  onsite  radiation 
exposure,  die  licensee  stated  that  in- 
plant  radiation  levels  will  generally 
increase  by  no  more  than  the  percentage 
increase  in  power  level.  The  licensee 
stated  that  individual  worker  exposures 
will  be  maintained  within  the 
acceptable  limits  by  the  site  as-low-as- 
reasonably-achievable  program,  by 
procedural  controls  that  compensate  for 
increased  radiation  levels.  The  5-year 


(1991-1996)  average  collective  dose  at 
Browns  Ferry  was  202  person-rem  per 
year  per  reactor  and  0.5  person-rem  per 
MWe-year.  (See  NUREG-0713  Volume 
18,  Occupational  Radiation  Exposiire  at 
Commercial  Nuclear  Power  Reactors 
and  Other  Facihties,  1996).  This 
compares  favorably  with  tbe  average 
collective  dose  for  all  BWRs  of  306 
person-rem  per  year  per  reactor  and  0.5 
person-rem  per  MWe-year.  Considering 
a  potential  increase  of  5  percent,  onsite 
radiation  exposure  will  not  be 
significantly  higher  than  the  current 
operation  and  will  remain  within  the 
acceptable  limits  of  10  CFR  20. 
Therefore,  the  staff  concludes  that 
operation  at  the  uprated  power  level 
vtrill  not  significantly  impact 
occupational  exposures. 

Regarding  radioactive  waste 
production,  the  licensee  stated  that  the 
total  volume  of  processed  waste  is  not 
expected  to  increase  appreciably  since 
the  only  significant  increase  in 
processed  waste  is  due  to  the  elightly 
more  frequent  backwashes  of  the 
condensate  demineralizers.  Based  on 
this,  the  licensee  ccmcluded  that  the 
power  uprate  would  not  have  an 
adverse  efEsct  on  the  processing  of 
liquid  radwaste.  With  regard  to  gaseous 
waste  production,  the  licensee  stated 
that  gaseous  effluent  releases  through 
biulding  vents  are  not  expected  to 
increase  significantly  with  power 
uprate,  since  the' releases  are  maintained 
within  administratively  controlled 
viilues  that  are  not  a  function  of  core 
povter.  This  noncondensable  radioactive 
gases  exhausted  fit>m  the  main 
condenser  and  discharged  via  the  off  gas 
system  are  the  major  source  of 
radioactive  gases.  The  licensee  stated 
that  the  operation  of  the  off  gas 
equipment  will  continue  to  be  within 
the  design  parameters  for  the 
equipment.  The  staff  concludes  that 
operation  at  the  uprated  power  will  not 
significantly  affect  the  licensee's  ability 
to  process  radioactive  wastes.  Therefore, 
the  staff  concludes  that  operation  at  the 
uprated  power  level  will  not 
significantly  increase  the  allowable 
occupational  exposures. 

Technical  Specification  (TS)  4.3 
establishes  spent  fuel  storage  design 
features  to  ensure  that  the  fuel  array  in 
fully  loaded  fuel  racks  remains 
subcritical  and  to  prevent  inadvertent 
draining  of  the  spent  fuel  pool.  No 
changes  to  TS  4.3  were  necessary  for  the 
uprate  condition.  The  design  basis  for 
the  SFP  system  remains  imchanged 
during  power  uprate  conditions. 
Therefore,  the  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  spent  fuel  storage 
criticality  accidents. 


4fi4Q4 
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As  discussed  above,  the  projected 
dose  due  to  power  uprate  is  about  2 
percent  of  the  applicable  NRC  limits  in 
10  CFR  Part  50,  Appendix  I  for  offsite 
exposiires,  and  will  remain  within  the 
acceptable  limits  of  10  CFR  20  for 
occupational  exposures.  The  actual 
releases  at  the  BFN  units  will  also 
remain  within  the  FES  estimates.  Thus, 
the  amendment  does  not  significantly 
effect  the  amount  or  type  of  radiological 
plant  effluents,  and  has  no  other 
environmental  impact.  Therefore,  the 
staff  concludes  that  continued 
compliance  with  applicable  Federal, 
State,  and  Local  agency  requirements 
relating  to  environmental  protection 
will  preclude  any  significant 
radiological  environmental  impacts 
associated  with  the  proposed  uprate. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
■  environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  significant  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  NRC  staff 
considered  denial  of  the  proposed 
action  (no  action  alternative).  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts  and  would  reduce  operational 
flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  FES  dated  September 
1, 1972  for  BFN  Units  2  and  3. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  August  26, 1998,  the  NRC  staff 
consulted  with  the  Alabama  State 
official,  Mr.  Kirk  Whatley  of  the  State 
Office  of  Radiation  Control,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  no  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  1, 1997,  as 
supplemented  October  14, 1997;  and 


March  16  and  20,  April  1  and  28,  May 
1,  20  and  22,  June  12, 17  and  26,  and 
July  17,  24,  and  31, 1998,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gehnan,Building,  2120  L  Street 
NW.,  Washington,  DC  and  at  the  local 
public  document  room  located  at  the 
Athens  Public  Library,  405  E.  South 
Street,  Athens,  Alabama. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  J.  Hebdon, 

Director,  Project  Directorate  B-3,  Division  of 
Reactor  Projects— I/n,  Office  of  Nuclear 
Reactor  Regulation. 

(PR  Doc.  98-23458  Filed  8-31-98;  8:45  am] 
BIUJNQ  COOE  TSaO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

date:  Wednesday,  September  2, 1998. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATliS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Wednesday,  September  2 

10:00  a.m. — ^Briefing  on  PRA 
Implementation  Plan  (Public 
Meeting)  (Contact:  Tom  King,  301- 
415-5828) 
11:30  a.m. — Affirmation  Session  (Public 
Meeting) 
•(Please  Note:  This  item  will  be 
affirmed  immediately  following  the 
conclusion  of  the  preceding 
meeting.) 
a.  Final  Rule  on  Financial  Asstirance 
Requirements  for  Decommissioning 
Nuclear  Power  Reactors  (Contact: 
Ken  Hart,  301-415-1659) 
*The  Schedule  for  Commission 
Meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  HiU  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 


schedule  electronically,  please  send  an 

electronic  message  to  wmh0nrc.gov  or 

dkw@nrc.gov. 

WUliam  M.  HiU,  Jr.. 

Secy  Tracking  Officer,  Office  of  the  Secretary. 

(PR  Doc.  98-23633  Filed  8-28-98: 11:31  amj 

BILUNQ  CODE  7S9»-01-M 

NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

date:  Weeks  of  August  31,  September  7, 

14,  and  21, 1998. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED 

Week  of  August  31 


Wednesday,  September  2 

10:00  a.m. — ^Briefing  on  PRA 

Implementation  Plan  (PUBLIC  — 

MEETING)  (Contact:  Tom  King, 

301-415-5828) 
11:30  a.m. — Affirmation  session 

(PUBUC  MEETING) 
•(PLEASE  NOTE:  This  item  will  be 

affirmed  immediately  following  the 

conclusion  of  the  preceding 

meeting.) 
a:  Final  Rule  on  Financial  Assurance 

Requirements  for  Decommissioniilg 

Nuclear  Power  Reactors  (Contact: 

Ken  Hart,  301-415-1659) 

Thursday,  September  3 

10:30  a.m.  and  1:30  p.m. — ^All 
Employees  Meetings  (PUBLIC 
MEETINGS)  on  "The  Green"  Plaza 
Area  between  buildings  at  White 
Flint  (Contact:  Cynthia  Marcy— 
301-415-3133) 

Week  of  September  7— Tentative 

Thursday,  September  10 

3:30  p.m. — Affirmation  Session 
.  (PUBLIC  MEETING)  (if  needed) 

Week  of  September  14— Tentative 

Tuesday.  September  15 

2:00  p.m.— ^Briefing  by  Reactor  Vendors 

Owners  Groups  (PUBLIC 

MEETING)  (Contact:  Bryan  Sheron, 

301-415-1274) 
3:30  p.m. — Affirmation  Session 

(PUBLIC  MEETING)  (if  needed) 

Thursday,  September  17 

9:00  a.m. — ^Briefing  on  Investigative 
Matters  (Closed— Ex.  5  and  7) 


46494 


Federal  Register / Vol.  63,  No.  169 /Tuesday,  September  1,  1998 /Notices 


Week  of  September  21— Tentative 

There  are  no  meetings  the  week  of 
September  21. 

•THE  SCHEDULE  FOR  COMMISSION 
MEETINGS  IS  SUBJECT  TO  CHANGE 
ON  SHORT  NOTICE.  TO  VERIFY  THE 
STATUS  OF  MEETINGS  CALL 
(RECORDING)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Bill  Hill  (301)  415- 
1661. 

ADDITIONAL  INFORMATION.  By  a 
vote  of  3-0  on  August  26,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
Baltimoxe  Gas  &  Electric  Company 
(Calvert  Cliffs  Nuclear  Power  Plant. 
Units  1  and  2).  Docket  Nos.  50-317^J?. 
50-318-LR,  Order  Referring  Petition  for 
Intervention  and  Request  for  Hearing  to 
Atomic  Safety  and  Licensing  Board 
Panel,  CU-98-14"  (PUBUC  MEETING) 
be  held  on  August  26,  and  on  less  than 
one  week's  notice  to  the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch.  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 
Williun  M.  HiU,  Jr., 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 

(FR  Doc.  98-23667  Filed  8-28-98;  2:2d  pm] 
BILUNO  COOe  7SfO-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Consolidated  Guidance  AtMut 
Materials  Licenses:  Applications  for 
Sealed  Source  and  Device  Evaluation 
and  Registration,  Dated  July  1998 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability. 

summary:  The  Nuclear  Regulatory 
Conunission  is  annoimcing  the 
completion  and  availability  of  NUREG- 
1556,  Vol.  3,  "Consolidated  Guidance 
about  Materials  Licenses:  Applications 
for  Sealed  Source  and  Device  Evaluation 
and  Registration."  dated  July  1998. 


ADDRESSES:  Copies  of  NUREG-1556, 
Vol.  3  may  be  obtained  by  writing  to  the 
Superintendent  of  Documents,  U.  S. 
Government  Printing  Office,  P.  O.  Box 
37082.  Washington,  DC  20402-9328. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161.  A  copy  of  the  document 
is  also  available  for  inspection  and/or 
copying  for  a  fee  in  the  NRC  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington.  DC  20555- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sally  L.  Merchant,  Mail  Stop  TWFN  9- 
F-31,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Telephone: 
301^15-7874. 

SUPPLEMENTARY  INFORMATION:  On 
November  6, 1997,  (62  FR  60112),  NRC 
announced  the  availability  of  draft 
NUREG-1556,  Volume  3,  "Consolidated 
Guidance  about  Materials  Licenses: 
Applications  for  Sealed  Source  and 
Device  Evaluation  and  Registration," 
dated  September  1997,  and  requested 
comments  on  it.  This  draft  NUREG 
report  was  the  third  program-specific 
guidance  developed  to  support  an 
improved  materials  licensing  process. 
The  NRC  staff  considered  all  of  the 
comments,  including  constructive 
suggestions  to  improve  the  document,  in 
the  preparation  of  the  final  NUREG 
report. 

The  final  version  of  NUREG-1556, 
Volume  3,  is  now  available  for  use  by 
applicants,  licensees,  NRC  license 
reviewers,  and  other  NRC  staff.  It 
supersedes  the  guidance  for  applicants 
and  licensees  previously  found  in 
NUREG-1550,  "Standard  Review  Plan 
for  Applications  for  Sealed  Source  and 
Device  Evaluations  and  Registrations," 
Regulatory  Guide  10.10,  "Guide  for  the 
Preparation  of  Applications  for 
Radiation  Safety  Evaluation  and 
Registration  of  Devices  Containing 
Byproduct  Material,"  Regulatory  Guide 
10.11,  "Guide  for  the  Preparation  of 
Applications  for  Radiation  Safety 
Evaluation  and  Registration  of  Sealed 
Sources  Containing  Byproduct 
Material,"  and  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  Policy 
and  Guidance  Directives  22,  "What 
Source  and  Device  Designs  Require  an 
Evaluation,"  and  84-5.  "Source  and 
Device  Evaluation  Technical  Assistance 
Request."  This  final  report  should  be 
used  in  preparing  sealed  source  and 
device  applications.  NRC  staff  will  use 
this  final  report  in  reviewing  these 
applications. 


Electronic  Access 

NUREG-1556.  Volume  3,  is  also 
available  electronically  by  visiting 
NRC's  Home  Page  (http://www.rm:.gov) 
and  choosing  "Nuclear  Materials, "and 
then  "NUREG-1556,  Volume  3." 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  the  NRC  has  determined  that  this 
action  is  not  a  major  rule  and  has 
verified  this  determination  with  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget. 

Dated  at  Rockville,  Maryland,  this  14  day 
of  August,  1998. 

For  the  Nuclear  Regulatory  (Commission, 

Donald  A.  Cool, 

Director,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  98-23457  Filed  8-31-98;  8:45  am) 
MLUNQ  COOE  7SW-01-P 


RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.  3221(c)), 
the  Railroad  Retirement  Board  has 
determined  that  the  excise  tax  imposed 
by  such  Section  3221(c)  on  every 
employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  October  1, 1998,  shall  be  at    . 
the  rate  of  35  cents. 

In  accordance  with  directions  in 
Section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  October  1, 1998,  28.6 
percent  of  the  taxes  collected  under 
Sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  71.4  percent  of  the  taxes 
collected  under  such  Sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

Dated:  August  24, 1998. 


Federal  Register /Vol.  63,  No.  169 /Tuesday.  September  1,  1998 /Notices 


4649S— 


By  Authority  of  the  Board. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

IFR  Doc.  98-23498  Filed  8-31-98;  8:45  am] 

MLUNQ  COOE  7M5-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Agency  Meeting 

■Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
vriU  hold  the  following  meeting  diu*ing 
the  week  of  August  31.  1998. 

A  closed  meeting  will  be  held  on 
Thursday.  September  3, 1998,  al  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Conunission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
September  3, 1998,  at  10:00  a.m.,  will 
be: 

Institution  of  injunctive  actions. 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  natiu«, 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  the  Office 
of  the  Secretary  at  (202)  942-7070,      , 

Dated:  August  27, 1998. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  98-23566  Filed  8-27-98;  8:45  am] 

BILUNQ  COOE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3124] 

State  of  Indiana 

Grant  Coimty  and  the  contiguous 
coimties  of  Blackford,  Delaware, 


Howard,  Himtington,  Madison,  Miami, 
Tipton,  Wabash,  and  Wells  in  the  State 
of  Indiana  constitute  a  disaster  area  as 
a  result  of  damages  caused  by  severe 
thunderstorms,  high  winds,  and 
torrential  rain  that  occurred  on  Augiist 
4. 1998.  Applications  for  loans  for 
physical  damage  as  a  resuh  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  October  19, 1998  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  May  19, 1999  at  the 
address  listed  below  or  other  locally 
announced  locations:  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place,  Suite  300.  Atlanta, 
GA  30308. 

The  interest  rates  are: 
For  Physical  Damage: 
Homeowners  wim  credit  available 

elsewhere — 6.875% 
Homeovtmers  without  credit  available 

elsewhere — 3.43  7% 
Businesses  with  credit  available 

elsewhere — 8.000% 
Businesses  and  non-profit 
organizations  without  credit 
available  elsewhere — 4.000% 
Others  (including  non-profit 
organizations)  with  credit  available 
elsewhere — 7.125% 
For  Economic  Injury 
Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere — 4.000% 
The  numbers  assigned  to  this  disaster 
are  312406  for  physical  damage  and 
997800  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  19, 1998. 
Aida  Alvarez, 
Administrator. 

[FR  Doc.  98-23525  Filed  8-31-98;  8:45  am} 
BILUNG  COOE  WZS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  «3103] 

State  of  Iowa;  (Amendment  #4) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  August  17, 1998,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  the  following 
counties  in  the  State  of  Iowa  as  a 
disaster  area  due  to  damages  caused  by 
severe  storms,  tornadoes,  and  flooding 
beginning  on  Jime  13. 1998  and 
continuing  through  July  15, 1998:  Cedar, 
Clayton,  Franklin,  Greene,  Henry, 
Humboldt,  Lucas,  and  Wright. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Grant  in  the  State  of  Wisconsin  may  be 


filed  imtil  the  specified  date  at  the 
previously  designated  location.  All 
other  counties  contiguous  to  the  above- 
named  primary  coimties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
August  31. 1998  and  for  economic 
injury  the  termination  date  is  April  2, 
1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  21, 1998. 
Heriwrt  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  98-23527  Filed  8-31-98;  8:45  am] 

BNAJNQ  COOE  n2S-ai-P 


SMALL  BUSINESS  ADMINISTRATION 
(Declaration  of  Disaster  #3123] 

State  Of  WIsconsir 

As  a  result  of  the  President's  major 
disaster  declaration  on  August  12, 1998, 
I  find  that  Milwaukee,  Rock,  Sheboygan, 
and  Waukesha  Counties  in  the  State  of 
Wisconsin  constitute^  a  disaster  area  due 
to  damages  caused  by  severe  storms  and 
flooding  begiiming  on  August  5, 1998 
and  continuing.  Applications  for  loans 
for  physical  damages  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  October  11, 1998,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  May  12,  1999  at  the 
address  listed  below  or  other  locally 
announced  locations:  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place.  Suite  300.  Atlanta. 
GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Calumet, 
Dane,  Dodge,  Fond  Du  Lac,  Green, 
Jefferson,  Manitowoc,  Ozaukee,  Racine, 
Walworth,  and  Washington  Counties  in 
Wisconsin,  and  Boone  and  Winnebago 
Counties  in  Illinois. 

The  interest  rates  are: 
Physical  Damage: 
Homeowners  with  credit  available 

elsewhere — 6.875% 
Homeowners  without  credit  available 

elsewhere — 3.437% 
Businesses  with  credit  available 

elsewhere — 8.000% 
Businesses  and  non-profit 

organizations  without  credit 

available  elsewhere — 4.000% 
Others  (including  non-profit 

organizations)  with  credit  available 

elsewhere— 7. 125% 
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For  Economic  Injury: 
Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere — 4.000% 
The  number  assigned  to  this  disaster 
for  physical  damage  is  312306.  For 
economic  injury  the  numbers  are 
997600  for  Wisconsin  and  997700  for 
Illinois. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  21, 1998. 
Herixrt  L.  Mitchell, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  98-23526  Filed  8-31-98;  8:45  am) 

BIUMQ  CODE  n2$-01-^ 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Exemption  of  Israeli  Products  From 
Certain  Customs  User  Fees;  Addition 
of  Israel  to  the  List  of  Eligible 
Countries  Under  the  Rural 
Electrification  Act 

A0B4CY:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 

SIMMARY:  In  return  for  reciprocal 
concessions,  the  United  States  Trade 
Representative  is  exempting  products  of 
Israel  from  certain  Customs  user  fees, 
effective  with  respect  to  articles  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  the  15th  day 
after  the  date  of  publication  of  this 
notice.  In  addition,  the  United  States 
Trade  Representative  is  adding  Israel  to 
the  list  of  eligible  coimtries  vmder 
Section  401  of  the  Rural  Electrification 
Act,  as  amended. 

FOn  FURTHER  INFORMATION  CONTACT: 
Madelyn  Spimak,  Director  for  the 
Middle  East  and  Mediterranean,  (202) 
41      395-3320.  Office  of  the  U.S.  Trade 
Representative.  600  17th  Street.  NW., 
Washington,  DC  20508. 
SUPPLBMBITARY  MFORMATKM:  Pursuant 
to  section  112  of  the  Customs  and  Trade 
Act  of  1990,  Pub.  L.  101-382.  the  U.S. 
Trade  Representative  upon  determining 
that  the  Government  of  Israel  has 
provided  reciprocal  concessions,  may 
exempt  products  of  Israel  from  the  fees 
imposed  under  13031(a)  (9)  and  (10)  of 
the  ConsoUdated  Omnibus  Budget 
Reconciliation  Act  of  1985,  as  amended 
(19  U.S.C.  58c(a)(9)  and  (10)).  The  U.S. 
Trade  Representative  has  determined 
that  the  Government  of  Israel  has 
provided  reciprocal  concessions,  which 
include  the  following: 

The  Government  of  Israel  published 
on  July  21, 1998  a  notice  in  its  official 


gazette  Rashumot  eliminating  metric 
packaging  requirements  and  adopting 
unit  pricing  procedures  for  domestic 
retail  sales,  thereby  eliminating  a 
significant  non-tariff  barrier  on  the 
import  of  U.S.  goods. 

The  government  of  Israel  increased 
the  tariff  rate  quota  for  U.S.  in-shell 
almonds  fix)m  180  to  380  metric  tons  per 
annum,  and  has  agreed  to  reduce 
substantially  the  in-quota  import  fee  on 
U.S.  shelled  and  in-shell  almonds. 

The  Government  of  Israel  has  taken  or 
is  taking  a  number  of  steps  to  facilitate 
the  importation  of  U.S.-manufiactured 
automobiles.  Those  steps  include  the 
following:  since  January  1996, 
automobile  registration  fees  have  been 
imposed  according  to  the  price  of  the 
automobile,  rather  than  the  volume  of 
the  engine;  as  of  April  1996,  the  basis 
of  valuation  for  income  tax  purposes 
was  changed  from  engine  size  to 
automobile  value;  the  limitation  on 
maximum  engine  size  was  deleted  from 
government  procurement  tenders; 
differentiation  of  purchase  tax  rates 
according  to  automobile  engine  size  was 
eliminated;  emd  Israel  is  in  the  process 
of  reviewing  the  system  of  compulsory 
insurance  fees,  with  a  view  toward 
decreasing  differentials  based  on  engine 
size. 

Accordingly,  pursuant  to  section  112 
of  the  Customs  and  Trade  Act  of  1990 
and  19  U.S.C.  58c(b)(ll),  any  product  of 
Israel  that  is  entered,  or  withdrawn  firom 
warehouse  for  consumption,  on  or  after 
the  IStfi  day  after  the  date  of 
publication  of  this  notice  will  not  be 
charged  the  fees  imposed  imder  19 
U.S.C.  58c(a)  (9)  and  (10). 

The  United  States  Trade 
Representative  has  also  determined  that, 
for  purposes  of  Secticm  401  of  the  Riual 
Electrification  Act,  as  amended  by 
Section  342(g)  of  the  Uruguay  Roimd 
Agreements  Act,  Pub.  L.  103-465  (7 
U.S.C.  903  note),  the  U.S.-Israel  Free 
Trade  Area  Agreement  ensures 
reciprocal  access  for  United  States 
products  and  services  and  United  States 
suppliers  to  the  markets  of  Israel  in  the 
area  of  telecommunications  products 
and  services.  Accordingly,  imder 
Section  401  of  the  Rural  ElectrificaticMi 
Act,  as  amended  (7  U.S.C.  903  note), 
Israel  is  hereby  added  to  the  list  of 
eligible  countries  for  purchases  made  by 
borrowers  of  funds  lent  for 
telecommimications  products  and 
services,  effective  September  1, 1998. 
Richard  W.  Fiiher, 

Acting  United  States  Trade  Representative. 
[FR  Doc.  98-23387  Filed  8-31-98;  8:45  am) 

aiLUNQ  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCQ-1 998^4365] 

Chemical  Transportation  Advisory 
Committee 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

summary:  The  Chemical  Transportation 
Advisory  Committee  (CTAC)  and  its 
Subcommittee  on  Prevention  Through 
People  (PTP)  and  Proper  Cargo  Names 
(PCN)  will  meet  to  discuss  various 
issues  relating  to  the  marine 
transportation  of  hazardous  materials  in 
bulk.  All  meetings  will  be  open  to  the 
public. 

DATES:  CTAC  will  meet  on  Friday, 
September  25. 1998,  from  9:30  a.m.  to 
3  p.m.  The  Subcommittees  will  meet  on 
Thursday,  September  24, 1998,  from 
9:30  a.m.  to  3  p.m.  These  meetings  may 
close  early  if  all  business  is  finished. 
Written  material  and  requests  to  make 
oral  presentations  should  reach  the 
Coast  Guard  on  or  before  September  18, 
1998.  Requests  to  have  a  copy  of  your 
material  distributed  to  each  member  of 
the  committee  or  subcommittee  should 
reach  the  Coast  Guard  on  or  before 
September  11, 1998. 
ADDRESSES:  CTAC  will  meet  in  room 
2415,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW..  Washington, 
DC.  The  Subcommittee  on  PTP  will 
meet  in  room  6303  and  the 
Subcommittee  on  PCN  will  meet  in 
room  5303  at  the  same  address.  Send 
written  material  and  requests  to  make 
oral  presentations  to  Commander  Robert 
F.  Corbin,  Commandant  (G-^SO-3). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001.  This  notice  is  available  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact 
Commander  Robert  F.  Corbin,  Executive 
Director  of  CTAC,  or  Ms.  Sara  S.  Ju. . 
Assistant  to  the  Executive  Director, 
telephone  202-267-1217,  fax  202-267- 
4570.  For  questions  on  viewing,  or 
submitting  material  to  the  docket, 
contact  Dorothy  Walker,  Chief,  Dockets, 
Department  of  Transportation,  202-366- 
9329. 

SUPPtEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  imder  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agendas  of  Meetings 

Chemical  Transportation  Advisory 
Committee  (CTAC).  The  agenda 
includes  the  following: 
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(1)  Introduction  and  swearing-in  of 
the  new  Executive  Director  and  new 
members. 

(2)  Progress  report  fixim  the 
Subcommittee  on  PTP. 

(3)  Progress  report  from  the 
Subcommittee  on  PCN. 

(4)  Status  report  on  the  International 
Safety  Management  (ISM)  Code 
enforcement. 

(5)  Status  report  on  the  Hazardous 
Substance  Response  Plan  (HSRP) 
rulemaking  project. 

(6)  Status  report  on  the  46  CFR  151 
rulemaking  project. 

(7)  Status  report  on  the  Chemical 
Hazards  Response  Information  System 
(CHRIS)  revision. 

(8)  Presentation  on  the  American 
Waterways  Operators  (A WO) 
Responsible  Carrier  Program. 

(9)  Presentation  on  the  alternative 
compliance  program,  an  American 
Bureau  of  Shipping  (ABS)  prospective. 

Subcommitte  on  PTP.  The  agenda 
includes  the  following: 

(1)  Review  of  work  to  date,  program 
intent,  and  definitions  of  issues  such  as 
fatigue  and  fitness  for  duty. 

(2)  Review  of  long  term  tasks 
assignments  and  preparation  for 
presentation  to  CTAC. 

Subcommittee  on  PCN.  The  agenda 
includes  the  following: 

(1)  Review  of  the  status  of  the 
subcommittee's  previous  meetings' 
work  efforts. 

(2)  Finalization  of  recommendations 
to  CTAC  and  preparation  for 
presentation  to  CTAC. 

Procedural 

All  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished.  At  the 
Chairs'  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Executive 
Director  no  later  than  September  18, 
1998.  Written  material  for  distribution 
at  a  meeting  should  reach  the  Coast 
Guard  no  later  than  September  18, 1998. 
If  you  would  like  a  copy  of  your 
material  distributed  to  each  member  of 
the  committee  or  subcommittee  in 
advance  of  a  meeting,  please  submit  25 
copies  to  the  Executive  Director  no  later 
than  September  11, 1998. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 


Dated:  August  24, 1998. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  98-23445  Filed  8-31-98;  8:45  am] 
BILUNQ  COOE  4«1»-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory  "^ 
Committee  on  Training  and 
Qualifications;  Meeting  Cancellation 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting  cancellation. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  the  September 
10, 1998,  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  scheduled  to  discuss  Training 
and  Qualifications  Issues  (63  FR  42094, 
August  6, 1998)  has  been  cancelled.  The 
meeting  will  be  rescheduled  in  a  later 
Federal  Register  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Jones,  (202)  267-9822.  Office 
of  Rulemaking  (ARM-104)  Federal 
Aviation  Administration,  800 
Independence  Ave.,  SW,  Washington, 
DC  20591. 

Issued  in  Washington,  DC.  on  August  27, 
1998. 

Jan  Demuth, 

Acting  Assistant  Executive  Director  for 
Training  and  Qualifications,  Aviation 
Rulemaking  Advisory  Committee. 

[FR  Doc.  98-23613  Filed  8-31-98;  8:45  am] 

BIUJNG  COOE  4«1»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-98-4034:  Notice  14] 

Pipeline  Safety:  Intent  To  Approve 
Project  and  Environmental 
Assessment  for  the  Natural  Gas  Pipe 
Line  Company  of  America  Pipeline 
Risk  Management  Demonstration 
Program 

agency:  Office  of  Pipeline  Safety. 
Research  and  Special  Programs 
Administration.  DOT. 
ACTION:  Notice  of  intent  to  approve 
project  and  environmental  assessment. 

SUMMARY:  As  part  of  its  Congressional 
mandate  to  conduct  a  Risk  Management 
Demonstration  Program,  the  Office  of 
Pipeline  Safety  (OPS)  has  been 
authorized  to  conduct  demonstration 


projects  with  pipeline  operators  to 
determine  how  risk  management  might 
be  used  to  complement  and  improve  the 
existing  Federal  pipeline  safety 
regulatory  process.  This  is  a  notice  that 
OPS  intends  to  approve  Natiiral  Gas 
Pipe  Line  Company  of  America  (NGPL) 
as  a  participant  in  the  Pipeline  Risk 
Management  Demonstration  Program. 
This  also  provides  an  environmental 
assessment  of  NGPL's  demonstration 
project.  Based  on  this  environmental 
assessment,  OPS  has  preliminarily 
concluded  that  this  proposed  project 
will  not  have  significant  environmental 
imracts. 

This  notice  explains  OPS's  rationale 
for  approving  this  project,  and 
siunmarizes  the  demonstration  project 
provisions  that  would  go  into  effect 
once  OPS  issues  an  order  approving 
NGPL  as  a  Demonstration  Program 
participant.  OPS  seeks  public  comment 
on  the  proposed  demonstration  project 
so  that  it  may  consider  and  address 
these  comments  before  approving  the- 
project.  The  NGPL  demonstration 
project  is  one  of  several  projects  OPS 
plans  to  approve  add  monitor  in 
assessing  risk  management  as  a 
component  of  the  Federal  pipeline 
safety  regulatory  program. 
ADDRESSES:  OPS  requests  that 
comments  to  this  notice  or  about  this 
environmental  assessment  be  submitted 
on  or  before  October  1, 1998  so  they  can 
be  considered  before  project  approval. 
However,  comments  on  this  or  any  other 
demonstration  project  will  be  accepted 
in  the  Docket  throughout  the  4-year 
demonstration  period.  Comments 
should  be  sent  to  the  Dockets  Facility, 
U.S.  Department  of  Transportation, 
Plaza  401, 400  Seventh  Sti«et,  SW, 
Washington,  DC  20590-0001,  or  you  can 
E-Mail  your  comments  to 
ops.comments@)rspa.dot.gov.  Comments 
should  identify  the  docket  number 
RSPA-98-4034.  Persons  should  submit 
the  original  comment  document  and  one 
(1)  copy.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  must  include  a  self-addressed 
stamped  postcard.  The  Dockets  Facility 
is  located  on  the  plaza  level  of  the 
Nassif  Building  in  Room  401,  400 
Seventh  Stiwt.  SW,  Washington,  DC. 
The  Dockets  Facility  is  open  from  10:00 
a.m.  to  5:00  p.m..  Monday  through 
Friday,  except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Callsen.  OPS.  (202)  366-4572, 
regarding  the  subject  matter  of  this 
notice.  Contact  the  Dockets  Unit,  (202) 
366-5046,  for  docket  material. 
Comments  may  also  be  reviewed  online 
at  the  EXDT  Docket  Management  System 
website  at  http://dms.dot.gov/.' 
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SUPPLEMENTARY  INFORMATION: 
1.  Background 

The  Office  of  Pipeline  Safety  (OPS)  is 
the  federal  regulatory  body  overseeing 
pipeline  safety.  As  a  critical  component 
of  its  federal  mandate,  OPS  administers 
and  enforces  a  broad  range  of 
regulations  governing  safety  and 
envirormiental  protection  of  pipelines. 
These  regulations  have  contributed  to  a 
good  pipeline  industry  safety  record  by 
assuring  that  risks  associated  with 
pipeline  design,  construction, 
operations,  and  maintenance  are 
understood,  managed,  and  reduced. 
Preserving  and  improving  this  safety 
record  is  OPS's  top  priority.  On  the 
basis  of  extensive  research,  and  the 
experience  of  both  government  and 
industry,  OPS  believes  that  a  risk 
management  approach,  properly 
implemented  and  monitored,  offers 
opportunities  to  achieve: 

(1)  Superior  safety,  environmental 
protection,  and  service  reliability; 

(2)  Increased  efficiency  and  reliability 
of  pipeUne  operations;  and 

(3)  Improved  commimication  and 
dialogue  among  industry,  the 
government,  and  other  stakeholders. 

A  key  benefit  of  this  approach  is  the 
opportunity  for  greater  levels  of  public 
participation. 

As  authorized  by  Congress,  OPS  is 
conducting  a  structured  Demonstration 
Program  to  evaluate  the  use  of  a 
comprehensive  risk  management 
approach  in  the  operations  and 
regulation  of  interstate  pipeline 
facilities.  This  evaluation  will  be 
performed  under  strictly  controlled 
conditions  through  a  set  of 
Demonstration  Projects  to  be  conducted 
with  interstate  pipeline  operators.  A 
Presidential  Directive  to  the  Secretary  of 
Transportation  (October  16, 1996)  stated 
that  in  implementing  the  Pipeline  Risk 
Management  Demonstration  Program: 
"The  Secretary  shall  require  each 
project  to  achieve  superior  levels  of 
public  safety  and  environmental 
protection  when  compared  with 
regulatory  requirements  that  otherwise 
would  apply."  Thus,  the  process  to 
select  operators  for  this  CNsmonstration 
Program  involves  a  comprehensive 
review  to  ensure  that  the  proposed 
project  will  provide  the  superior  safety 
and  environmental  protection  required 
by  this  Directive.  OPS  may  exempt  a 
participating  operator  from  particular 
regulation^  the  operator  needs  such 
flexibility  in  implementing  a 
comprehensive  risk  management 
program;  however,  regulatory 
exemption  is  neither  a  goal  nor 
requirement  of  the  Demonstration 
Program.  This  docimient  summarizes 


the  key  points  of  this  review  for  NGPL's 
demonstration  project,  and  evaluates  the 
safety  and  environmental  impacts  of 
this  proposed  project. 

2.  OPS  Evaluation  of  NGPL's 
Demonstration  Proiect  Proposal 

Using  the  consultative  process 
described  in  Appendix  A  of  the 
Requests  for  Application  for  the 
Pipeline  Risk  Management 
Demonstration  Pro-am  (62  FR 14719), 
pubUshed  on  March  27, 1997,  OPS  has 
reached  agreement  with  NGPL  on  the 
provisions  for  a  demonstration  project 
covering  NGPL's  entire  transmission 
pipeline  system. 

After  addressing  any  public  comment 
on  this  notice,  OPS  wall  consider 
issuing  an  order  approving  NGPL  as  a 
Demonstration  Program  participant. 
Although  NGPL  expects  to  request 
regulatory  exemption  as  its 
demonstration  project  matures,  the 
focus  in  the  first  year  would  be  working 
with  OPS  to  fully  develop  and 
docviment  a  formal  risk  management 
program  and  set  of  implementing 
procedures  that  correspond  to  the  Risk 
Management  Program  Standard.  Putting 
NGPL  under  a  risk  management  order  at 
this  time  would  give  OPS  the  best 
opportunity  to  influence  the 
comprehensive  development  and  uses 
of  risk  management  in  the  company  and 
to  better  understand  and  address  system 
unique  risk  issues.  Working  closely  with 
NGPL,  OPS  can  observe  quantitative 
risk  assessment  models  unique  to  this 
project,  and  review  and  expedite 
technical  justifications  for  risk  control 
measures  related  to  improved  internal 
inspection,  repair  procedures,  and 
damage  prevention.  Once  the  Project 
Review  Team  (PRT)  is  assured  of  the 
validity  of  NGPL's  analyses,  OPS  would 
consider  approving  activities  likely  to 
result  in  superior  safety.  Section  5  of 
this  notice  describes  some  specific  risk 
control  actions  which  NGPL  is 
considering  as  regulatory  alternatives 
and  the  locations  where  they  would  be 
applied. 

Company  History  and  Record:  NGPL 
is  a  subsidiary  of  MidCon  Corporation. 
It  serves  natural  gas  customers  located 
primarily  in  the  Midwest.  The  company 
transports  natural  gas  through  about 
13,000  miles  of  pipeline  and  pipeline 
facilities,  and  provides  approximately 
68%  of  the  natiu^l  gas  in  the  Northern 
Illinois,  Chicago,  Eastern  Iowa  and 
Northwest  Indiana  market  from  supply 
regions  in  and  around  Texas,  Louisiana 
and  Wyoming.  NGPL  also  has  pipelines 
in  Arkansas.  Kansas^Nebraska,  New 
Mexico,  Oklahoma,  Missouri,  Colorado, 
and  Wisconsin. 


In  January  1998,  KN  Energy,  Inc. 
acquired  MidCon  Corporation.  Before 
the  acquisition  of  MidQon,  KN  Energy 
operated  over  4000  miles  of  pipeline.  It 
now  controls  the  additional  13,000 
miles  of  NGPL  pipelines.  However,  only 
the  NGPL  pipelines  would  comprise  the 
demonstration  project. 

Before  entering  into  consultations 
vnth  NGPL,  OPS  determined  that  NGPL 
was  a  good  demonstration  program 
candidate  based  on  an  examination  of 
the  company's  safety  and  enviroiunental 
compliance  record,  its  accident  history, 
and  its  commitment  to  working  with 
OPS  to  develop  a  project  meeting  the 
Demonstration  Program  goals.  KN 
Energy  has  expressed  the  same 
managementsupport  for  the  project  as 
demonstrated  by  NGPL  in  the  past,  and 
realizes  continued  participation  in  the 
Program  depends  on  continued 
management  commitment. 

OPS  records  show  that  since  1984. 
NGPL  has  filed  49  reportable  incidents, 
which  is  typical  for  a  company  of  its 
size.  Causes  include  corrosion  (24). 
construction  or  material  defects  (8). 
outside  forces  (8),  and  other 
miscellaneous  or  unknown  causes  (9). 
The  most  significant  accident,  causing 
eleven  deaths  and  three  injuries, 
occurred  October  3, 1989,  when  a 
fishing  boat  in  the  Gulf  of  Mexico  near 
High  Island,  Texas,  struck  a  sixteen  inch 
diameter  line  about  one  half  mile 
offshore  at  a  water  depth  of 
approximately  ten  feet.  OPS  determined 
that  NGPL  violated  no  regulations  in 
connection  with  this  incident,  and  no 
enforcement  actions  resulted.  Following 
the  incident,  OPS  promulgated 
regulations  to  protect  against  future 
incidents  involving  submerged 
pipelines.  NGPL  complied  by  instituting 
a  regular  inspection  program  to  assess 
the  integrity  of  the  pipelines  in  Gulf  of 
Mexico  shallow  waters,  exceeding  the 
inspection  frequency  required  by  the 
regulations.  The  NGPL  offshore  damage 
protection  program  determines  the 
available  soil  backfill  protection, 
identifies  potential  or  actual  damage  to 
the  facilities,  and  makes  repairs  where 
needed.  In  addition,  NGPL  co-chaired  a 
task  force  that  has  resulted  in  several 
offshore  damage  prevention/public 
awareness  aids  and  initiatives,  such  as 
an  educational  video,  an  annual 
luncheon  and  program  for  mariners, 
development  and  installation  of 
pictograph  warning  signs,  and  a 
developing  offshore  one-call  system. 

On  March  29, 1998,  NGPL 
experienced  a  corrosion  failure  of  a 
thfrty-six  inch  diameter  pipeUne 
approximately  five  miles  south  of 
Corrigan,  Texas,  in  a  forested  and 
relatively  isolated  part  of  Polk  Coimty. 
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Texas.  This  failure  resulted  in  some- fire 
deimage,  but  no  harm  to  people.  In 
September  1998,  NGPL  will  pressure 
test  approximately  40  miles  of  pipeline 
in  the  area  where  the  failure  occurred  to 
specifically  address  the  cause  of  this 
incident.  Also  in  September,  NGPL  will 
perform  in-line  inspections  to  provide 
integrity  information  on  pipe  sections 
55  miles  upstream  and  27  miles 
downstream  from  the  rupture  site. 
Finally,  NGPL  will  examine 
approximately  600  miles  of  pipeline  in 
the  area  to  determine  if  the  coatings  and 
cathodic  protection  are  providing 
adequate  protection  to  reduce  the  future 
chance  of  this  type  of  failure.  OPS  is 
monitoring  NGPL's  response  to  this 
incident  and  is  presently  conducting  an 
accident  investigation  in  conjimction 
with  a  standard  audit  of  the  ciffected 
pipeline. 

At  this  time,  OPS  beUeves  that  the 
actions  NGPL  will  take  to  address  the 
specific  causes  of  the  incident,  together 
with  the  system-wide  application  of 
NGPL's  proposed  Risk  Management 
Program,  are  an  adequate  response  to 
the  incident  and  demonstrate  a 
continued  commitment  to  safety. 

NGPL  will  incorporate  information 
bom  all  incidents  into  its  proposed  Risk 
Management  Program  to  further  reduce 
the  likelihood  of  futiu«  incidents. 
NGPL's  Program  will  also  include 
fiequent  feedback  from  field  personnel 
on  the  condition  of  the  pipeline,  risk 
modeling  of  the  pipeline  to  provide 
faster  and  more  Uiorough  assessment  of 
threats  to  pipeline  integrity,  and 
appUcation  of  new  technology  from 
recent  research  to  further  reduce  risk. 

Consultative  Evaluation:  During  the 
consultations,  a  Project  Review  Team 
(PRT)  consisting  of  representatives  &t>m 
OPS  headquarters.  Central  Region. 
Southwest  Region,  and  Southern 
Region;  pipeline  safety  officials  bom 
Illinois  and  Ohio;  and  risk  management 
experts  met  with  NGPL  to  discuss 
NGPL's  existing  Risk  Management 
Program  and  the  expected  development 
of  this  program  during  the  course  of  the 
demonstration  project.  These 
discussions  included  the  current  risk 
assessment  and  risk  control  processes 
NGPL  uses,  planned  expansion, 
,  improvement,  and  integration  of  these 
processes  during  the  demonstration 
program,  potential  regulatory 
alternatives  that  will  be  examined 
during  the  demonstration  project,  and 
proposed  performance  measures  to 
ensure  superior  performance  is  being 
achieved.  The  discussions  addressed  the 
adequacy  of  NGPL's  management 
systems  and  technical  processes, 
conununications  with  outside 
stakeholders,  and  the  effect  of  NGPL's 


recent  merger  with  KN  Energy.  The 
consultation  process  also  included  an 
environmental  assessment,  which  is 
described  in  Appendix  B  of  this  notice. 
The  consultation  process  focused  on 
three  major  review  criteria: 

1.  Whether  NGPL's  proposed  risk 
management  demonstration  program  is 
consistent  with  the  Risk  Management 
Program  Standard  and  compatible  with 
the  Guiding  Principles  set  forth  in  that 
Standard; 

2.  Whether  any  risk  control  activities 
that  will  be  examined  under  NGPL's 
proposed  risk  management  program  are 
expected  to  produce  superior  safety, 
environmental  protection,  and 
reliability  of  service  compared  to  that 
achieved  from  compliance  with  the 
current  regulations; 

3.  Whether  NGPL's  proposed  risk 
management  demonstration  program 
includes  a  company  work  plan  and  a 
performance  monitoring  plan  that  will 
provide  adequate  assurance  that  the 
expectations  for  superior  safety, 
environmental  protection,  and  service 
reliability  are  actually  being  achieved 
during  implementation. 

The  demonstration  project  provisions 
described  in  this  notice  evolved  from 
these  consultations,  as  well  as  any 
public  comments  received  to  date.  Once 
OPS  and  NGPL  consider  comments 
received  on  this  notice,  OPS  may  issue 
an  order  approving  the  NGPL 
demonstration  project. 

3.  Statement  of  Project  Goals 

The  NGPL  System  transports 
pressurized  natural  gas  which,  if 
released  in  sufficient  quantities  in  the 
presence  of  an  ignition  source,  can 
cause  fires  and  explosions  resulting  in 
property  damage,  injiuies,  and  fatalities. 
Therefore,  ensuring  that  pipeline  leaks 
and  ruptures  do  not  occur  is  the  highest 
priority  for  OPS,  state  agencies,  and 
NGPL.  Through  risk  management,  NGPL 
intends  to  continuously  improve  the 
level  of  safety  associated  with  operating 
this  line. 

NGPL  is  in  the  early  stages  of 
integrating  specific  risk  assessment  and 
prioritization  processes  required  by  the 
Risk  Management  Program  Standard 
with  a  variety  of  existing  company 
programs  and  procedures  to  identify  the 
sources  and  causes  of  pipeline  risks,  to 
identify  effective  risk  control  activities 
to  address  these  risks,  and  to  monitor 
the  effectiveness  of  these  activities  on 
system  performance. 

OPS  believes  that  accepting  NGPL 
into  the  risk  management  demonstration 
program  at  this  time  gives  OPS  the  best 
opportimity  to  influence  the  continued 
comprehensive  development  and  uses 
of  risk  management  in  the  company  and 


to  better  understand  and  address  system 
unique  risk  issues.  Through  assessing 
the  pipeline-specific  risks  and 
determining  the  risk  reduction  potential 
of  risk  control  alternatives  at  specific 
locations.  NGPL.  OPS.  and  state 
agencies  will  improve  their 
understanding  of  the  risks  affecting 
pipeline  safety  and  have  a  better 
opportunity  to  evaluate  the  most 
effective  risk  control  activities  to 
manage  these  risks. 

A  oistinctive  feature  of  the  NGPL 
proposal  is  NGPL's  commitment  to 
using  quantitative  models,  where 
appropriate,  to  examine  the  relative 
risks  associated  with  alternative  risk 
control  practices.  NGPL  is  also  willing 
to  provide  OPS  access  to  company  risk 
information,  audit  findings,  and  project 
scheduling.  NGPL  will  provide  a  means 
of  sharing  company  risk  information 
directly  with  OPS  and  allowing 
immediate  performance  monitoring  of 
the  project.  All  of  these  milestones  and 
commitments  will  be  included  in  the 
OPS  order  authorizing  the  project. 

NGPL  has  also  identified  several 
situations  where  it  believes  certain 
alternatives  to  current  regulation  may 
allow  a  reallocation  of  resources  that 
would  result  in  superior  safety.  (See 
Section  5  of  this  notice.)  OPS  will  not 
be  allowing  these  alternatives  in  the 
initial  order.  Once  NGPL  performs  the 
necessary  risk  analyses  to  identify  and 
justify  the  superiority  of  these  risk 
control  alternatives,  as  enhancing  safety 
and  environmental  protection,  OPS  will 
consider  amending  the  order  to  allow 
them.  Although  NGPL  plans  to  present 
OPS  with  the  final  results  of  analyses 
supporting  these  alternatives  in  the 
fourth  quarter  of  1999,  OPS  and  affected 
states  will  be  working  with  NGPL  to 
complete  the  risk  analyses  and  begin 
implementing  the  alternatives  at  the 
earliest  possible  time. 

NGPL  wrill  not  be  exempted  bom  any 
current  pipeline  safety  regulation  imtil 
the  company  demonstrates  to  OPS  and 
the  affected  states  that  the  proposed 
alternatives  provide  superior  protection 
than  the  current  regulatory 
requirements.  OPS  will  provide  public 
notice  of  any  proposed  exemptions  and 
opportunity  to  comment. 

4.  Demonstration  Proiect  Locations 

NGPL  will  include  its  entire  gas 
transmission  pipeline  system  in  the  risk 
management  demonstration  project. 
However,  later  risk  control  alternatives 
will  focus  on  specific  locations. 

While  the  project  is  underway,  NGPL 
will  investigate  the  relative  risk- 
reduction  of  specific  alternatives  to  the 
current  regulations  that  require  the 
operator  to  make  certain  changes  to  the 


46500 


Federal  Register/Vol.  63,  No.  169/Tuesday.  September  1,  1998/Notices 


design  or  operation  of  the  pipeline 
when  the  peculation  increases  around 
the  pipeline.  NGPL  will  investigate 
whether  these  proposed  alternatives  can 
provide  superior  risk  reduction  at  four 
specific  locations  in  which  population 
around  the  pipeline  is  increasing.  Two 
of  the  locations  are  in  Liberty  County, 
Texas;  one  location  is  in  Lamar  County, 
Texas;  and  one  location  is  in  Will 
County,  Illinois. 

As  experience  is  gained  from  the 
initial  set  of  population  class  change 
locations,  and  as  risks  are  assessed  for 
other  portions  of  the  NGPL  gas 
transmission  system,  additional  class 
change  locations  may  be  included  in  the 
demonstration  project.  OPS  and  NGPL 
will  work  together  to  establish  criteria 
and  a  process  for  demonstrating  when 
regulatory  alternatives  can  provide 
superior  protection  at  additional  class 
change  locations.  (See  Section  6  of  this 
notice  for  a  description  of  how  OPS  will 
oversee  this  |)roject.) 

5.  Project  Description 

NGPL  is  in  the  early  stages  of 
integrating  specific  components  of  the 
OPS  Demonstration  Program  with  a 
variety  of  company  programs,  practices, 
and  procedures  to  identify  the  sources 
and  causes  of  pipeline  risks,  to  identify 
effective  risk  control  activities  to 
address  these  risks,  and  to  monitor  the 
eRiectiveness  of  these  activities  on 
system  performance.  Senior  level 
managers  are  responsible  for 
administering  and  refining  the  processes 
that  form  the  foimdation  of  NGPL's  risk 
assessment,  risk  control  and  decision- 
making, and  performance  monitoring 
functions.  Appendix  A  is  the  company's 
work  plan  describing  tasks  to  more  fully 
develop  its  Risk  Management  Program. 

Current  risk  control  activities  build  on 
full  compliance  with  current  pipeline 
safety  regulations  and  company  and 
industry  knowledge,  experience,  and 
research.  Since  1990,  NGPL  has  made 
extensive  improvements  to  its  risk 
management  processes  to  better  manage 
risks.  These  processes  consist  of  four 
major  components:  a  Pipeline  Integrity 
Process,  Management  of  Change 
Process,  Modification  of  Standards 
Procedure,  and  Compliance  Assessment 
Procedures.  Currently,  the  NGPL  Risk 
Management  Program  is  reflected  in 
operating  and  maintenance  procediues; 
environment,  safety,  and  health  * 

practices;  engineering  and  design 
standards;  and  internal  and  external 
communications.  During  the 
demonstration  project,  the  company 
will  refine,  enhance,  further  integrate, 
and  document  these  processes  in  a  Risk 
Management  Program  Manuel.  NGPL  is 
committed  to  building  on  its  current 


risk  management  system,  and  will 
continue  to  improve  the  ways  in  which 
the  company: 

•  Actively  investigates  potential 
sources  of  risk  in  its  operations; 

•  Integrates  information  from  the 
various  components  of  its  system  to 
produce  a  comprehensive 
understanding  of  the  risk  associated 
with  NGPL  operations; 

•  Identifies  and  allocates  resources  to 
effectively  and  efficiently  manage  these 
risks; 

•  Institutionalizes  the  Risk 
Management  Program  company-wide, 
with  explicit  identification  of  roles, 
responsibilities,  and  accountabilities; 
and 

•  Seeks  input  from  and  provides 
information  to  company  employees, 
OPS,  and  other  stakeholders. 

NGPL's  work  plan,  submitted  as  part 
of  its  application,  includes  these 
activities  as  specific  milestones.  These 
activities  will  be  included  in  the  Order 
authorizing  the  project.  OPS  and  the 
states  who  participated  in  the 
consultative  evaluation  of  the  NGPL 
project  will  closely  observe  and  interact 
with  NGPL  throu^out  these  program 
development  activities. 

NGPL  has  also  identified  several 
situations  where  it  believes  certain 
alternatives  to  current  regulations  may 
allow  a  reallocation  of  resources  that 
would  result  in  superior  performance. 
OPS  will  not  be  allowing  these 
alternatives  in  the  initial  order. 
However,  once  NGPL  performs  the 
necessary  risk  analyses  to  identify  and 
justify  the  superiority  of  these  risk 
control  alternatives,  as  enhancing  safiety 
and  environmental  protection,  OPS  wiU 
consider  amending  the  order  to  allow 
them.  Although  the  work  plan  in 
Appendix  A  shows  that  NGPL  will 
present  OPS  with  the  final  results  of 
analyses  supporting  these  alternatives  in 
the  fourth  quarter  of  1999.  OPS  and  the 
affected  states  will  be  working  with 
NGPL  to  complete  the  risk  analyses  and 
begin  implementing  the  alternatives  at 
the  earliest  possible  time. 

Alternatives  to  Regulations  Covering 
Class  Location  Changes  (192.609/611) 

OPS  categorizes  all  locations  along 
the  pipeline  according  to  the  size  of  the 
population  near  the  pipeline.  Locations 
with  the  smallest  population  (fewer 
than  10  buildings  intended  for  human 
occupancy  within  220  yards  on  either 
side  of  the  pipeline)  are  designated 
Class  1.  As  the  population  along  the 
pipeline  increases,  the  class  location 
changes.  For  exemiple.  Class  2  locations 
have  more  than  10,  but  fewer  than  46 
buildings  intended  for  human 
occupancy;  Class  3  locations  have  46  or 


more  buildings.  The  highest  class.  Class 
4,  involves  locations  in  which  buildings 
with  four  or  more  stories  above  ground 
(e.g.,  large  apartment  buildings)  are 
prevalent.  Ninety-two  percent  of  NGPL's 
system  is  Class  1;  three  percent  is  Class 
2;  five  percent  is  Class  3.  NGPL  does  not 
operate  any  facilities  within  Class  4 
areas. 

When  the  population  surrounding  the 
pipeline  increases  sufficientiy,  the  class 
location  of  the  pipeline  may  change. 
When  the  class  location  of  a  pipeline 
segment  changes,  the  current 
regulations  require  an  operator  to 
confirm  or  revise  the  maximum 
allowable  0{>erating  pressure.  This 
could  require  such  actions  as  replacing 
the  pipe,  lowering  the  operating 
pressure,  or  performing  additional 
pressure  tests  of  the  line.  NGPL  will 
examine  the  potential  risk  reduction  of 
an  alternative  set  of  risk  control 
activities  when  a  pipeline  segment 
changes  class.  NGPL  recognizes  that  a 
popidation  increase  along  the  pipeline 
increases  risk  due  to  the  potentially 
larger  consequences  associated  with  a 
pipeline  leak  or  rupture,  and  the 
possible  increase  in  third-party 
excavations.  NGPL  will  examine  a  set  of 
risk  control  activities  that  includes  but 
is  not  limited  to: 

•  Internally  inspecting  class  change 
segments  which  they  would  not 
otherwise  be  required  to  perform  under 
ciurmt  regulations; 

•  Internally  inspecting  an  extended 
length  of  pipe  on  either  side  of  each 
class  change  segment  wiU  further 
extend  the  benefits  of  better  integrity 
anal^s; 

•  Repairing  anomalies  in  accordance 
with  an  NQ>L-specified  procedure; 

•  Performing  enhanced  third  party 
damage  prevention  activities  along  tlie 
extended  segmmit  of  pipeline; 

•  Performing  enhanced  third  party  , 
damage  prevention  activities  at  other 
locations  identified  by  NGPL  to  be  the 
most  susceptible  to  tltird  party  damage 
due  to  increasing  papulation  or 
construction;  and 

•  Performing  in-line  inspections  and 
repair  of  other  pipeline  segments 
identified  by  NGPL  as  having  high 
relative  risk,  beyond  those  where 
population  has  increased. 

NGPL  will  determine  if  performing 
these  alternative  risk  control  activities 
will  reduce  risk  and  produce  superior 
performance  than  complying  with  the 
regulations.  NGPL  will  design  the 
internal  inspection  and  associated 
repair  activities  to  verify  the  condition 
of  the  pipe,  and  reduce  the  likelihood  of  ■ 
pipe  failure  due  to  loss  of  wall  thickness 
resulting  from  corrosion  or  other 
damage  to  the  pipe.  It  will  design  the 
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enhanced  third-party  damage 
prevention  activities  to  directly  address 
the  source  of  increased  risk  due  to  the 
population  expansion,  and  to  address 
one  of  the  largest  contributors  to  risk  on 
the  pipeline.  NGPL  believes  that  pipe 
replacement  alternatives  may  reduce 
risks  to  the  public,  to  workers  removing 
and  replacing  pipe,  and  to  the 
environment.  Other  relatively  higher 
risk  segments  of  the  pipeline  could 
benefit  from  resources  that  would 
otherwise  be  allocated  to  pipe 
replacement.  NGPL  will  consider  the 
risks  and  risk  reduction  associated  wdth 
all  possible  approaches  before 
proposing  the  best  approach  at  any 
given  location. 

NGPL  will  work  with  OPS,  the  states, 
and  other  stakeholders  during  the 
demonstration  project  to  confirm  that 
these  alternative  activities  will  achieve 
superior  protection  beyond  what  is 
achievable  through  compliance  with  the 
current  regulations. 

Alternatives  to  Currently  Allowed 
Options  for  In-Service  Repair  of  Pipes 
(192.711/713/715/717/719) 

The  current  regulations  define  a  set  of 
acceptable  ways  of  repairing  defects  in 
pipelines.  Considerable  research  has 
been  performed  over  the  last  decade  to 
investigate,  test,  and  demonstrate  other 
means  of  repair. 

NGPL  will  investigate  an  alternative 
in-service  repair  technique  based  on  the 
most  recent  research  in  this  area.  This 
technique,  referred  to  as  direct  weld 
deposition  repair,  directly  deposits  weld 
metal  on  the  pipeline  damage  or 
corrosion.  This  technique  can  be  us6d 
on  sections  of  the  pipe  {e.g.  bends  in  the 
pipe)  and  on  pipeline  components  (e.g. 
pipe  fittings),  where  other  current  in- 
service  repair  techniques  cannot  be 
used.  NGPL  will  work  with  OPS.  the 
states,  and  other  stakeholders  to  define 
the  specific  conditions  and  procedures 
under  which  this  alternative  repair 
technique  can  produce  superior 
performance. 

Monitoring  Demonstration  Project 
Effectiveness 

The  NGPL  Demonstration  Project 
includes  a  comprehensive  approach  to 
performance  monitoring  that  OPS 
believes  will  provide  superior 
protection  of  public  safety  and  the 
environment,  and  achieve  other  project 
objectives.  A  key  element  of  this 
monitoring  plan  is  a  set  of  progranunatic 
performance  measures  to  track  the 
growth  and  institutionalization  of  risk 
management  within  the  company, 
measure  the  effectiveness  of  the  NGPL 
Risk  Management  Program  and  Process 
in  achieving  stated  expectations,  and 


measure  the  effectiveness  of  specific 
risk  control  activities.  NGPL  will  report 
performance  measurement  data  and 
project  progress  regularly  to  OPS 
throughout  the  demonstration  period. 
This  information,  as  well  as  periodic 
OPS  audits,  will  assure  accountability 
for  improved  performance. 

NGPL  has  provided  a  work  plan  for 
completing  the  steps  of  this  project. 
This  work  plan  includes  scheduled 
interaction  between  NGPL  and  OPS, 
such  as  NGPL's  sharing  vdth  OPS 
appropriate  project  information  through 
Intranet/Internet  access  on  its  risk 
management  program,  and  OPS  and 
affected  states  observing  internal 
company  assessment  activities.  OPS 
will  audit  NGPL's  progress  throughout 
the  project  to  verify  that  key  milestones 
are  completed. 

OPS  believes  this  interaction  will 
help  confirm  the  continuing 
improvement  in  NGPL's  Risk 
Management  Program,  and  help  OPS 
review  and  confirm  NGPL's  analysis  of 
the  expected  risk-reduction  bom  the 
proposed  risk  control  alternatives.  OPS 
will  also  be  able  to  verify  the  technical 
basis  for  concluding  that  these 
alternatives  will  provide  superior  safety. 

6.  Regulatory  Perspective 

Why  is  OPS  Considering  This  Project? 

OPS  has  carefully  and  extensively 
reviewed  NGPL's  proposed  Risk 
Management  Demonstration  Project. 
OPS  believes  that  NGPL  is  committed  to 
building  on  its  current  risk  management 
system  to  develop  and  document  a 
formal  risk  management  program  and 
set  of  implementing  procedures 
corresponding  to  the  requirements  of 
the  Risk  Management  Program 
Standard.  NGPL  senior  managemfeSthas 
demonstrated  its  commitment  to 
improved  safety  and  environmental 
protection  through  risk  management. 
OPS  believes  that  the  technical  and 
managerial  processes  included  in  the 
NGPL  Risk  Management  Program  will 
allow  risk  control  alternatives  to  be 
defined  that  can  provide  superior 
performance. 

OPS  also  believes  that  the  NGPL 
demonstration  project  will  help  OPS 
achieve  the  overall  goals  of  the  Risk 
Management  Demonstration  Program.  In 
particular,  this  project  will  provide  OPS 
with  increased  and  better  quality  data 
about  potential  pipeline  risks  and 
activities  to  address  those  risks.  These 
previously  imavailable  data  wall 
increase  OPS's  knowledge  and 
awareness  about  potential  pipeline 
threats,  provide  earlier  opportunity  to 
consider  appropriate  risk  control 
options,  and  thereby  support  a  more 


effiective  regulatory  role  in  improving 
safety  and  environmental  protection. 
Further,  OPS  believes  that  NGPL's 
proposal  indicates  the  potential  of 
developing  and  demonstrating 
systematic  processes  to  both 
quantitatively  and  qualitatively 
determine  the  relative  risk-reduction 
benefits  of  alternative  safety  practices  so 
that  the  effect  of  one  set  of  risk  control 
activities  can  be  compared  with  another. 

NGPL  has  demonstrated  a  strong 
commitment  to  the  use  of  quantitative 
models,  where  appropriate,  to  examine 
the  relative  risks  associated  with 
altemativfe  risk  control  practices. 
Including  NGPL  in  the  risk  management 
demonstration  program  will  allow  OPS 
to  gain  further  insights  on  using  such 
models  in  developing  the  technical 
justification  for  risk  control  alternatives 
that  achieve  superior  risk  reduction.  Use 
of  these  models  will  help  to  evaluate  the 
results  of  other  company  risk 
management  projects  and  solidify  the 
demonstration  of  superior  safety  results 
from  company  risk  management 
programs. 

NGPL  will  develop  and  use  company 
Intranet-based  systems  to  promote 
communication  within  the  company 
about  its  risk  management  program  and 
the  results  of  its  risk  analysis  and  risk- 
based  decision  making.  NGPL  is  willing 
to  provide  OPS  access  to  a  company- 
operated  intranet  site  containing  risk 
information,  audit  findings,  and  project 
scheduling.  This  provides  a  means  of 
sharing  NGPL  risk  information  directly 
with  OPS  and  allowing  immediate 
performance  monitoring  of  the  project. 
This  is  an  innovative  featxire  of  the 
NGPL  risk  management  project  that  may 
contribute  to  the  success  of  the  entire 
pipeline  risk  management  program 
through  developing  enhanced  systems 
and  methods  to  report  and  share  risk 
information  and  monitor  performance. 

NGPL  has  also  included  in  its  work 
plan,  development  of  an  External 
Communications  Plan  that  defines 
planned  information  exchange  v>dth 
contractors,  land  owners,  local  safety 
officials,  local  emergency  planning 
groups,  and  other  stakeholders. 

How  Will  OPS  Oversee  This  Project? 

After  NGPL's  Risk  Management 
Demonstration  Project  is  approved,  the 
PRT  consisting  of  OPS  headquarters  and 
regional  staff  and  state  pipeline  safefy 
officials  who  have  been  reviewing  the 
proposal,  will  monitor  the  project.  The 
PRT  is  designed  to  be  a  more 
comprehensive  oversight  process  that 
draws  maximum  technical  experience 
and  perspective  from  all  affiected  OPS 
regional  and  headquarters  offices,  and 
fit>m  any  affected  state  agencies  that 
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would  not  normally  provide  oversight 
on  interstate  transmission  projects. 

The  PRT  will  conduct  periodic  risk 
management  audits  to  observe  company 
performance  of  the  specific  terms  and 
conditions  of  the  OPS  Order  authorizing 
this  Demonstration  Project.  OPS  is 
developing  a  detailed  audit  plan, 
tailored  to  the  unique  requirements  of 
the  NGPL  Demonstration  Project.  This 
plan  will  describe  the  audit  process 
[e.g.,  types  of  inspections,  methods, 
observation  of  company  review  of  risks 
and  risk  control  options,  frequency  of 
audit),  as  well  as  the  specific 
requirements  for  reporting  information 
and  performance  measurement  data  to 
OPS. 

OPS  retains  its  full  authority  to 
administer  and  enforce  all  regulations 
governing  pipeline  safety.  As  previously 
discus^d,  NGPL  may  later  be  exempted 
from  ]^aticular  regulations  if  it 
demonstrates  that  specific  risk  control 
alternatives  provide  superior  levels  of 
safetjgk)  regulatory  conipliance.  (Such 
alternatives  would  become  part  of  the 
Order  and  would  be  monitored.)  Should 
Demonstration  Project  performance  or 
other  subsequent  information  indicate 
that  superior  levels  of  safety  have  not 
been  achieved  or  are  unlikely  to 


continue  to  be  achieved,  then  OPS  may 
require  NGPL  to  modify  the  alternative 
or  return  to  complying  with  the 
previously  exempted  regulation. 

Information  Provided  to  the  Public 

OPS  has  previously  provided 
information  to  the  public  about  the 
NGPL  project,  and  has  requested  public 
comment,  using  many  different  sources. 

1.  OPS  aired  several  electronic  "town 
meetings"  enabling  viewers  of  the  two- 
way  live  broadcasts  to  pose  questions 
and  voice  concerns  about  candidate 
companies  {including  NGPL). 

2.  An  earlier  Federal  Register  notice 
(62  FR  53052;  October  10, 1997) 
informed  the  public  that  NGPL  was 
interested  in  participating  in  the 
Demonstration  Program,  provided 
general  information  about  technical 
issues  and  risk  control  alternatives  to  be 
explored,  and  identified  the  geographic 
areas  the  demonstration  project  would 
traverse. 

3.  Since  August  1997,  OPS  has  used 
an  Internet-accessible  data  system  called 
the  Pipeline  Risk  Management 
Information  System  (PRIMIS),  available 
via  the  OPS  Home  Page  at  http:// 
ops.dot.gov,  to  collect,  update,  and 
exchange  information  about  all 


demonstration  candidates,  including 
NGPL. 

4.  At  a  November  19, 1997,  public 
meeting  OPS  hosted  in  Houston,  TX, 
NGPL  officials  presented  a  summary  of 
the  proposed  demonstration  project  and 
answered  questions  from  meeting 
attendees.  (Portions  of  this  meeting  were 
broadcast  on  December  4, 1997,  and 
March  26, 1998.) 

5.  OPS  will  provide  a  prospectus, 
which  includes  a  map  of  the 
demonstration  sites,  to  State  officials 
and  community  representatives  who . 
may  be  interested  in  reviewing  project 
information,  providing  input,  or 
monitoring  the  progress  of  the  project. 

At  this  point,  OPS  has  received  no 
public  comment  on  NGPL's  proposal. 
This  notice  is  OPS's  final  request  for 
public  comment  before  OPS  intends  to 
approve  NGPL's  participation  in  the 
Demonstration  Program  under  the  terms 
of  the  work  plan. 

Issued  in  Washington,  DC  on  August  26, 
1998. 

Ridiard  B.  Felder, 

Associate  Administrator,  Office  of  Pipeline 
Safety. 

Appendix  A:  NGPL  Work  Plan 
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Implementation  Schedule  with  Key  Milestones 


Milestone  description 


Date 


1  .^.. 
1.1  .. 
12.. 

1.3. 
1.4  .. 


2.., 
2.1 


2.2 


Program  Development. 

Complete  development  and  description  of  investigative  risk  identification  and  assessment  processes  .. 

Complete  development  and  description  of  processes  for  integrating  risk  informatkxi  from  various 
sources  into  linked  risk  datatiase. 

Complete  development  and  descriptk>n  of  processes  for  kjentifying  and  selecting  risk  control  activities 

Complete  development  of  NGPL  Risk  Management  Program  Manual  wtiich  describes  processes  and 
assigns  responsibilities. 

Assurance  of  Superior  Performance  for  Phase  1  Projects. 

Describe  the  technk:al  approach  (including  a  description  of  the  models,  algorithms,  data  sources,  and 
expert  processes)  that  will  be  used  to  assess  and  compare  the  risk  reduction  expected  from  the 
proposed  class  location  change  altematives  and  compliance  with  current  regulations. 

Describe  the  technical  approach  (including  a  description  of  the  models,  algorithms,  data  sources,  and 
expert  processes)  that  will  be  used  to  assess  and  compare  the  risk  reduction  expected  from  the 
proposed  welding  repair  altematives  and  compliance  with  cun-ent  regulations. 

Present  the  preHminary  results  of  the  analyses  that  lead  to  the  condusnn  that  superior  performance 
will  result  from  the  proposed  class  k)cation  risk  control  altematives. 

Present  the  preliminary  results  of  the  analyses  tttat  lead  to  the  conduston  that  superior  performance 
will  result  from  the  proposed  welding  repair  altematives. 

Complete  initial  enhancements  to  Risk  and  Environmental  Management  (REM)  datat>ase 

Present  the  final  results  of  the  analyses  that  lead  to  the  conclusnn  that  superior  performance  will  re- 

^  suit  Irom  the  proposed  class  location  risk  control  altematives. 

Present  the  final  results  of  the  analyses  that  lead  to  the  condusk>n  that  superior  performance  will  re- 
sult from  the  proposed  wekjing  repair  alternatives. 

Performance  Measures. 

Develop  performance  measures  to  monitor  the  effectiveness  of  the  overall  NGPL  Risk  Management 
Program. 

Develop  performance  measures  to  monitor  the  effectiveness  of  proposed  risk  control  activities  to 
' :.  produce  superior  performance  (including  baseline  levels,  and  expected  levels). 

Produce  a  Performance  Monitoring  Plan  that  incorporates  the  selected  performance  measures,  and 
defines  the  processes  and  responsibilities  for  collecting,  analyzing,  and  reporting  performance  data. 

Produce  and  provide  OPS  and  other  stakeholders  a  Performance  Monitoring  report  that  documents 
the  status  and  progress  of  the  program. 


4 Communk:ation  &  Informatkm  Exchange. 


2.3  . 

2.4  „.^... 

2.5  . 

2.6 

2.7. 

3.... 
3.1  . 

•4" 

32. 

'"■ 

3.3  . 

3.4 

4 

4th  Quarter  1998. 
4th  Quarter  1998. 

4th  Quarter  1998. 
1st  Quarter  1999. 


4th  Quarter  1998. 

4th  Quarter  1998. 

2nd  Quarter  1999. 

2nd  Quarter  1999. 

2nd  Quarter  1999. 
4th  Quarter  1999. 

4th  Quarter  1999. 

4th  Quarter  1998. 

4th  Quarter  1998. 

1st  quarter  1999. 

1st  Quarter  2000  and  as 
needed  thereafter,  but 
not  to  exceed  18  months - 
through  demo  phase. 
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IMPLEMENTATION  SCHEDULE  WITH  KEY  MILESTONES— Continued 

* 

Milestone  descriptk>n 

Date 

4.1  

42  

4.3 

4.4 

4.5 

4.6 

5 

5.1  

52 

6 

6,1  

62 

Complete  External  Communicattons  Plan  that  defines  planned  infonnatton  exchange  with  contractors, 
land  owners,  the  pubHc,  local  safety  offidals,  kxal  emergency  planning  groups,  and  other  stakehoW- 
ers. 

Conduct  Risk  Management  informatwn  meetings  with  affected  local  emergency  planning  committees, 
local  offidals,  and  land  owners. 

Mnpt  with  OPS  to  discuss  oroaram  orooress  and  status  

4th  Quarter  1998. 

1st  Quarter  1999  and  as 
needed  thereafter,  but 
not  to  exceed  18  months 
through  demo  phase.   ' 

1st  Quarter  1999  an6  as 

Provide  OPS  summary  of  consolkJated  risk  informatk>n  indkarting  the  major  sources  of  risk  on  the 
NGPL  pipelines  and  actions  being  taken  or  planned  by  NGPL  to  address  these  risks. 

Develop  intarnai  electronk;  information  and  communication  system  that  wiU  provkte  all  emptoyees  easy 
access  to  key  risk  management  informatwn  (induding  infomwtkxi  in  NGPL's  Computer  Adkxi 
Tracking  and  Trending  System,  the  Risk  and  Environmental  Management  database,  and  other  risk- 
related  databases). 

Provkle  OPS  controlled  Internet  access  to  relevant  portwns  of  the  NGPL  electronk:  informatwn  system 
to  facilitate  reporting  and  infc)rmatk>n  exchange. 

Selectkw  of  Phase  2  Projects. 

Develop  and  present  to  OPS  an  anatysis/review/approval  process  for  expanding  Phase  1  projects  to 
other  portions  of  the  NGPL  system. 

Submit  list  of  additkxial  Phase  2  projects  to  OPS.  induding  the  antkapated  technical  approach  for  es- 
tablishing superior  perfomiance. 

Assurance  of  Superior  Performance  for  Phase  2  Projects. 

Present  results  of  analyses  to  expand  Phase  1  altematives  to  other  portwns  of  the  NGPL  system  

Present  results  of  analyses  demonstrating  superior  performance  for  other  selected  Phase  2  alter- 
natives. 

needed  thereafter,  but 
not  to  exceed  18  nxxitha 
through  demo  phase. 
4th  Quarter  1999. 

4th  Quarter  1999. 

1st  Quarter  2UU0. 

2nd  Quarter  1999. 
3rd  Quarter  1999. 

3rd  Quarter  1999. 
1st  Quarter  2000. 

Appendix  B:  EnTironmental 
Assessment 

A.  Backg^und  and  Purpose 

A  Presidential  Directive  to  the 
Secretary  of  Transportation  (October  16, 
1996)  stated  that  in  implementing  the 
Pipeline  Risk  Management 
Demonstration  Program:  "The  Secretary 
shall  require  each  project  to  achieve 
superior  levels  of  public  safety  and 
environmental  protection  when 
compared  with  regulatory  requirements 
that  otherwise  would  apply."  Thus,  the 
process  to  select  operators  for  this 
Demonstration  Program  involves  a 
comprehensive  review  to  ensure  that  the 
proposed  project  will  provide  the 
superior  safety  and  environmental 
protection  required  by  this  Directive. 
This  document  simimarizes  the  key 
points  of  this  review  for  Natural  Gas 
Pipe  Line  Company's  (NGPL) 
demonstration  project,  and  evaluates  the 
safety  and  environmental  impacts  of 
this  proposed  project. 

This  document  was  prepared  in 
accordance  with  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  Section  4332),  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Sections  1500-1508),  and 
Department  of  Transportation  Order 
5610.1c,  Procedures  for  Considering 
Enviroiunental  Impacts. 


B.  Description  of  Proposed  Action 

NGPL  will  conduct  a  demonstration 
project  encompassing  its  entire  pipeline 
system.  Specific  risk  control  activities 
will  be  investigated  for  four  locations  in 
the  NGPL  system:  two  locations  in 
Liberty  County,  Texas;  one  location  in 
Lamar  Coimty,  Texas;  and  one  location 
in  Will  County,  Illinois.  NO'L  has 
adopted  a  Risk  Management  Program 
and  Process  to  institutionalize  risk 
management  throughout  the  company. 
The  proposed  project's  primary 
objective  is  to  demonstrate  that 
implementation  of  NGPL's  Risk 
Management  Program  and  Process  will 
lead  to  superior  performance,  improved 
safety  and  environmental  protection. 

NGPL's  Risk  Management  Program 
integrates  four  major  components:  the 
company  Pipeline  Integrity  Process, 
Management  of  Change  Process, 
Modification  of  Standards  Procedure, 
and  Compliance  Assessment 
Procedures.  The  formalized  NGPL  Risk 
Management  Program  will  be 
docimnented  in  the  d)urse  of  the 
demonstration  project  and  will  fully 
conform  to  the  Risk  Management 
Program  Standard.  During  the 
demonstration  project,  NGPL  will 
continue  to: 

•  actively  investigate  potential  risk 
sources  in  pipeline  operations; 

•  integrate  information  fi-om  the  four 
components  listed  above  to  form  a 
comprehensive  understanding  of  risk 


associated  with  operation  of  the  NGPL 
system  and  allocate  resources  to 
determine  effective  and  efficient  risk 
control  altematives: 

•  institutionalize  NGPL's  Risk 
Management  Program  company-wide 
with  specific  roles,  responsibilities, 
accountabilities,  and  effective 
documentation;  and 

•  seek  input  from  and  provide 
information  to  company  employees, 
OPS,  and  stakeholders  to  continually    • 
improve  NGPL's  Risk  Management 
Program  and  the  understanding  of  the 
risk  management/  engineering  process. 

As  a  result  of  a  comprehensive  review 
of  NGPL's  risk  management 
demonstration  project,  the  Office  of 
Pipeline  Safety  (OPS)  proposes  to 
approve  this  project  for  participation  in 
the  Demonstration  Program. 

The  activities  below  would  be 
included  in  an  Order  formally 
approving  the  NGPL  demonstration 
project: 

•  Share  information  with  OPS 
concerning  the  specific  risks  identified 
for  NGPL  pipeline  segments; 

•  Share  information  with  OPS 
concerning  the  preventive  and  risk 
control  activities  NGPL  has  identified 
and  analyzed  to  address  these  risks  and 
their  relative  priority; 

•  Share  information  with  OPS 
concerning  the  technical  basis  for 
establishing  alternative  risk  control 
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activities  that  achieve  superior  safety 
and  environmental  protection; 

•  Share  infoimation  with  OPS 
concerning  the  lessons  learned  on 
institutionalizing  risk  management 
programs  to  help  OPS  in  evaluating  the 
effectiveness  of  risk  management 
programs,  including  information  on  the 
use  of  quantitative  risk  assessment  and 
prioritization  models  whefie 
appropriate;  / 

•  Track,  monitor,  and  rraort 
performance  measures  selected  to 
determine  the  effectiveness  of  the  NGPL 
risk  management  program;  and 

•  Provide  OPS  access  to  risk 
management  information  through  the 
NGPL  company  intreinet-based 
information  systems. 

Monitoring  Demonstration  Project 
Effectiveness 

The  NGPL  Demonstration  Project 
includes  a  comprehensive  approach  to 
performance  monitoring  that  assures  the 
superior  protection  of  public  safety  and 
the  environment,  and  achieves  other 
project  objectives.  A  key  element  of  this 
monitoring  plan  is  a  set  of  programmatic 
performance  measures  to  track  the 
growth  and  institutionalization  of  risk 
management  within  the  company,  and 
measure  the  effectiveness  of  the  NGPL 
Risk  Management  Program  and  Process 
in  achieving  stated  expectations. 

NGPL  will  report  performance 
measurement  data  and  project  progress 
regularly  to  OPS  throughout  the 
demonstration  period.  This  information, 
as  well  as  periodic  OPS  audits,  will 
assure  accountability  for  improved 
performance.  More  detailed  descriptions 
of  all  aspects  of  the  NGPL  proposal  and 
OPS  rationale  for  approving  the  project 
are  provided  in  the  Internet-accessible 
data  system  called  the  Pipeline  Risk 
Management  Information  System 
(PRIMIS),  available  to  the  public  via  the 
OPS  Home  Page,  at  http://ops.dot.gov. 

C.  Purpose  and  Need  for  Action 

As  authorized  by  Congress,  OPS  is 
conducting  a  structured  Demonstration 
Program  to  evaluate  the  use  of  a 
comprehensive  risk  management 
approach  in  the  operations  and 
regulation  of  interstate  pipeline 
facilities.  This  evaluation  is  being 
performed  under  strictly  controlled 
conditions  through  a  set  of 
demonstration  projects  being  conducted 
with  interstate  pipeline  operators. 
Through  the  Demonstration  Program, 
OPS  will  determine  whether  a  risk 
management  approach,  properly 
implemented  and  monitored  through  a 
formal  risk  management  regulatory 
framework,  achieves: 


(1)  Superior  safety  and  environmental 
protection;  and 

(2)  Increased  efficiency  and  service 
reliability  of  pipeline  operations. 

In  June,  1997,  NGPL  submitted  a 
Letter  of  Intent  to  OPS,  asking  to  be 
considered  as  a  Demonstration  Program 
candidate.  Using  the  consultative 
process  described  in  Appendix  A  of  the 
Requests  for  Application  for  the 
Pipeline  Risk  Management 
Demonstration  Program  (62  FR 14719), 
published  on  March  27, 1997,  OPS  is 
satisfied  that  NGPL's  proposal  will 
provide  superior  safety  and 
environmental  protection,  and  is 
prepared  to  finalize  the  agreement  with 
NGPL  on  the  provisions  for  the 
demonstration  project. 

D.  Alternatives  Considered 

OPS  has  considered  three  alternatives: 
approval  of  the  NGPL  risk  management 
demonstration  project  as  proposed  in 
NGPL's  application;  denial  of  the  NGPL 
demonstration  project;  or  approval  of 
the  project  with  certain  modifications  to 
NGPL's  application. 

OPS's  preferred  alternative  is  to 
approve  the  NGPL  demonstration 
project.  OPS  is  satisfied  that  the 
proposal  will  not  significantly  affect  the 
surrounding  environment.  By  approving 
the  NGPL  demonstration  program,  OPS 
is  not  approving  the  implementation  of 
any  risk  control  alternatives  or 
exemptions  fi^m  regulations  at  this 
time.  However,  later  during  the 
demonstration  project,  NGPL  may 
propose,  and  OPS  may  approve, 
alternatives  to  the  current  regulations. 
NGPL  will  need  to  demonstrate  that  any 
alternatives  provide  superior  safety  and 
environmental  protection  to  the  current 
regulations.  We  will  amend  this 
environmental  assessment  to  consider 
the  impact  of  any  such  alternatives  on 
the  environment. 

With  approval  of  this  project,  NGPL 
will  provide  OPS  with  risk  assessment 
information  on  the  pipeline  system 
exceeding  that  available  through  the 
current  regulatory  process.  OPS's  access 
to  NGPL's  ctmpany  Intranet-based  risk 
information  system  provides  a  high 
level  of  information  sharing  and 
provides  OPS  an  opportimity  to 
investigate  new,  efficient  tools  for 
obtaining  informatiMi  and 
communicating  with  pipeline 
companies. 

The  project  is  expected  to  lead  to 
superior  levels  of  safety  and 
environmental  protection  than  provided 
under  current  regulatory  requirements, 
because  of  the  identification  and 
analysis  of  effective  risk  control 
alternatives  that  may  be  approved  for 
future  implementation.  In  the 


meantime,  increased  sharing  between 
OPS  and  NGPL  about  potential  pipeline 
risks  will  increase  OPS's  knowledge  and 
awareness  about  potential  pipteline 
threats,  provide  earlier  opportunity  to 
consider  appropriate  risk  control 
options,  and  thereby  support  a  more 
effective  regulatory  role  in  improving 
safety  and  environmental  protection. 

NGPL's  use  of  quantitative  models  in 
its  analysis  of  alternatives  will  also 
provide  OPS  practical  insights 
concerning  the  usefulness  of 
quantitative  tools  and  methods  that  are 
applicable  to  the  entire  risk 
management  demonstration  program. 

OPS  and  NGPL  will  carefully  monitor 
and,  if  necessary,  improve  the 
effectiveness  of  the  risk  control  program 
and  processes  throughout  the 
demonstration  period. 

If  OPS  denied  the  project,  it  would , 

lose  valuable  information  concerning 
the  sources  of  risks  to  NGPL's  pipeline 
system  and  the  most  effective  means  of 
managing  these  risks.  Denial  would  also 
significantly  diminish  OPS's  ability  to 
evaluate  the  effectiveness  of  an 
institutionalized,  integrated,  and 
comprehensive  risk  management 
program  in  producing  superior 
performance,  and  would  hinder  OPS's 
ability  to  satisfy  the  objectives  of  the 
Risk  Management  Demonstration 
Program,  and  the  requirements  of  the 
previously  mentioned  Presidential 
Directive.  Denial  would  also  result  in 
the  loss  of  insights  regarding  the  use  of 
quantitative  models  and  the  loss  of 
opportunities  to  investigate  new 
methods  of  obtaining  information  from 
pipeline  companies  through  Intranet- 
based  information  systems. 

All  of  the  issues  raised  by  OPS,  state 
regulators,  and  other  stakeholders  about 
NGPL's  proposed  project  have  been 
discussed  within  the  consultative 
process,  resolved  to  OPS's  satisfaction, 
and  reflected  in  NGPL's  application. 
Thiis.  we  do  not  see  any  neisd  to  modify 
NGPL's  proposal.    " 

E.  Affected  Environment  and 
Environmental  Consequences 

The  NGI^  gas  transmission  pipeline 
system  covers  approximately  13,000 
miles  in  14  states.  The  product 
transported  in  the  NGPL  system  is 
pressimzed  natural  gas,  a  flammable 
gas.  If  a  pipeline  leaks  or  ruptures,  the 
product  could  be  released  to  the 
stuToimding  area  and,  in  the  presence  of 
an  ignition  source,  could  be  ignited, 
catising  fire  or  explosion.  The  likelihood 
of  such  occurrences  leading  to 
environmental  damage  is  currently  very 
low,  as  evidenced  by  NGPL-specific  and 
industry-wide  operating  history. 
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OPS,  at  this  time,  is  not  approving 
any  exemptions  to  the  current 
regulations.  During  the  course  of  the 
project,  NGPL  will  examine  the  risk- 
reduction  benefits  of  specific  risk 
control  activities  that  may  improve 
safety  and  environmental  protection. 
NGPL  is  focusing  on  two  locations  in 
Liberty  Coimty,  Texas;  one  location  in 
Lamar  County,  Texas;  and  one  location 
in  Will  Coimty,  Illinois.  If  and  when 
NGPL  demonstrates  to  OPS's 
satisfaction  that  such  activities  can  be 
expected  to  result  in  improved  safety 
and  environmental  protection  compared 
to  the  current  regulations,  then  OPS  will 
amend  the  risk  management  Order  to 
allow  NGPL  to  implement  these 
alternatives.  OPS  will  also  make  an 
environmental  assessment  of  any 
proposed  alternatives,  to  determine 
their  environmental  impact. 

Before  entering  into  consultations 
with  NGPL,  OPS  determined  that  NGPL 
was  a  good  demonstration  program 
candidate  based  on  an  examination  of 
the  company's  safety  and  environmental 
compliance  record,  its  accident  history, 
and  its  commitment  to  working  with 
OPS  to  develop  a  project  meeting  the 
Demonstration  Program  goals. 
Att.  OPS  records  show  that  since  1984, 
NGPL  has  filed  49  reportable  incidents, 
which  is  typical  for  a  company  of  its 
size.  Causes  include  corrosion  (24), 
construction  or  material  defects  (8), 
outside  forces  (8),  and  other 
miscellaneous  or  unknown  causes  (9). 
The  most  significant  accident,  causing 
eleven  deaths  and  three  injuries, 
occurred  October  3, 1989,  when  a 
fishing  boat  in  the  Gulf  of  Mexico  near 
High  Island,  Texas,  struck  a  sixteen  inch 
diameter  line  about  one  half  mile 
offshore  at  a  water  depth  of 
approximately  ten  feet.  OPS  determined 
that  NGPL  violated  no  regulations  in 
connection  with  this  incident,  and  no 
enforcement  actions  resulted.  FoUoiying 
the  incident,  OPS  promulgated 
regulations  to  protect  against  future 
incidents  involving  submerged 
pipelines.  NGPL  complied  by  instituting 
a  regular  inspection  program  to  assess 
the  integrity  of  the  pipelines  in  Gulf  of 
Mexico  shallow  waters,  exceeding  the 
inspection  frequency  required  by  the 
regulations.  The  NGPL  offshore  damage 
protection  program  determines  the 
available  soil  backfill  protection, 
identifies  potential  or  actual  damage  to 
the  facilities,  and  makes  repairs  where 
needed.  In  addition,  NGPL  co-chaired  a 
task  force  that  has  resulted  in  several 
ofiishore  damage  prevention/public 
awareness  aids  and  initiatives,  such  as 
an  educational  video,  an  annual 
limcheon  and  program  for  mariners, 
development  and  installation  of 


pictograph  warning  signs,  and  a 
developing  offshore  one-call  system. 

On  March  29, 1998,  NGPL 
experienced  a  corrosion  failure  of  a 
thirty-six  inch  diameter  pipeline 
approximately  five  miles  south  of 
Corrigan,  Texas,  in  a  forested  and 
relatively  isolated  part  of  Polk  County, 
Texas.  This  failure  resulted  in  some  fire 
damage,  but  no  harm  to  people.  NGPL 
will  pressure  test  approximately  36 
miles  of  pipeline  in  the  area  where  the 
failure  occurred  to  specifically  address 
the  cause  of  this  incident.  NGPL  also 
will  examine  approximately  600  miles 
of  pipeline  in  the  area  to  determine  if 
the  coatings  and  cathodic  protection  are 
providing  adequate  protection  to  reduce 
the  futiu^  chance  of  this  type  of  failure. 
OPS  is  monitoring  NGPL's  response  to 
this  incident  and  is  presently 
conducting  an  accident  investigation  in 
conjunction  vdth  a  standard  audit  of  the 
affected  pipeline. 

At  this  tmie,  OPS  believes  that  the 
actions  NGPL  will  take  to  address  the 
specific  causes  of  the  incident,  together 
with  the  system-wide  application  of 
their  proposed  Risk  Management 
Program,  are  an  adequate  response  to 
the  incident  and  demonstrate  a 
continued  commitment  to  safety. 

NGPL  will  incorporate  information 
from  all  incidents  into  its  proposed  Risk 
Management  Program  to  further  reduce 
the  likelihood  of  future  incidents. 
NGPL's  Program  will  also  include 
frequent  feedback  from  field  personnel 
on  the  condition  of  the  pipeline,  risk 
modeling  of  the  pipeline  to  provide 
faster  and  more  Uiorough  assessment  of 
threats  to  pipeline  integrity,  and 
application  of  new  tec£jiology  from 
recent  research  to  further  reduce  risk. 

F.  Environmental  Justice  Considerations 

In  accordance  with  Executive  Order 
12898  (Federal  Actions  to  Address 
Environmental  Justice  in  Minority  and 
Low-Income  Populations),  OPS  has 
considered  the  effects  of  the 
demonstration  project  on  minority  and 
low-income  populations.  As  explained 
above,  this  project,  initially,  will  not 
result  in  any  significant  environmental 
impacts,  because  NGPL  will  be 
complying  with  current  applicable 
pipeline  safety  regulations.  Residents 
near  the  facility  will  have  the  same  level 
of  protection  that  they  presently  have, 
regardless  of  the  residents'  income  level 
or  minority  status.  Therefore,  the     * 
proposed  project  does  not  have  any 
disproportionately  high  or  adverse 
health  or  environmental  effiects  on  any 
minority  or  low-income  populations 
near  the  demonstration  facility.  OPS 
will  only  approve  any  proposed 
alternative  risk  control  activities  if 


NGPL  can  demonstrate  that  these 
alternatives  provide  greater  safety  and 
environmental  protection  than  ' 
compliance  with  existing  regulations. 

G.  Information  Made  Available  to 
States,  Local  Governments,  and 
Individuals 

OPS  has  made  the  following 
documents  publicly  available,  and 
incorporates  them  by  reference  into  this 
environmental  assessment: 

(1)  "Demonstration  Project  Prospectus: 

Natural  Gas  Pipe  Line  Corporation", 
August  1998,  available  by 
contacting  Elizabeth  M.  Callsen  at 
202-366-4572.  Purpose  is. to  reach 
the  public,  local  officials,  and  other 
stakeholders,  and  to  solicit  their 
input  about  the  proposed  project 
Will  be  mailed  to  over  300 
individuals,  including  Local 
Emergency  Planning  Committees 
(LEPC)  and  other  local  safety 
officials,  Regional  Response  Teams 
(RRT)  representing  other  federal 
agencies,  state  pipeline  safety 
officials,  conference  attendees,  and 
members  of  public  interest  groups^ 

(2)  NGPL  "Application  and  Work  Plan 

for  DOT-OPS  Risk  Management 
Demonstration  Program",  available 
in  Docket  No.  RSPA-98-3893  at  the 
Dockets  Facility,  U.S.  Department 
of  Transportation,  Plaza  401,  400 
Seventh  Street,  SW,  Washington, 
DC  20590-0001,  (202)366-5048. 

(3)  "OPS  Project  Review  Team 

Evaluation  of  the  NGPL 
Demonstration  Project". 

(4)  Notice  of  intent  to  approve  the  NGPL 

Demonstration  Project  (published 
conciurently  with  this 
environmental  assessment). 

OPS  has  previously  provided 
information  to  the  public  about  the 
NGPL  project,  and  has  requested  public 
comment,  using  many  different  sources. 
OPS  aired  four  electronic  broadcasts 
(June  5, 1997;  September  17, 1997;  and 
December  4, 1997;  and  March  1998) 
reporting  on  demonstration  project 
proposals  (the  last  three  of  which 
provided  specific  information  on 
NGPL's  proposal).  An  earlier  Federal 
Register  notice  (62  FR  53052;  October 
10, 1997)  informed  the  public  that 
NGPL  was  interested  in  participating  in 
the  Demonstration  Program,  provided 
general  information  about  technical 
issues  and  risk  control  alternatives  to  be 
explored,  and  identified  the  geographic 
areas  the  demonstration  project  would 
traverse. 

Since  August,  1997  OPS  has  used  an 
Internet-accessible  data  system  called 
the  Pipeline  Risk  Management 
Information  System  (PRIMIS),  available 
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via  the  OPS  Home  Page  at  http:// 
ops.dot.gov,  to  collect,  update,  and 
exchange  information  about  all 
demonstration  candidates,  including 
NGPL. 

At  a  November  19. 1997.  public 
meeting  OPS  hosted  in  Houston,  TX, 
NGPL  officials  presented  a  summary  of 
the  proposed  demonstration  project  and 
answered  questions  from  meeting 
attendees.  (Portions  of  this  meeting  were 
broadcast  on  December  4, 1997  and 
March  26, 1998.)  No  issues  or  concerns 
about  NGPL's  proposal  have  been 
raised. 

H.  Listing  of  the  Agencies  and  Persons 
Consulted,  Including  Any  Consultants 

Persons/ Agencies  Directly  Involved  in 
Project  Evaluation 

Stacey  Gerard,  OPS/U.S.  Department  of 

Transportation 
Tom  Fortner,  OPS/U.S.  Department  of 

Transportation 
Ivan  Huntoon.  OPS/U.S.  Department  of 

Transportation 
Donald  Moore,  OPS/U.S.  Department  of 

Transportation 
Rodrick  Seeley,  OPS/U.S.  Department  of 

Transportation 
Dallas  Rea,  OPS/U.S.  Department  of 

Transportation 
Bruce  Hansen,  OPS/U.S.  Department  of 

Transportation 
Elizabeth  Callsen,  OPS/U.S.  Department 

of  Transportation 
Steve  Smock,  Illinois  Commerce 

Conmiission 
Edward  Steele,  Ohio  Public  Utilities 

Commission 
Mary  McDaniel,  Railroad  Commission 

of  Texas 
Jim  vonHerrmann,  Cycla  Corporation 

(consultant) 
Andrew  McCIymont,  Cycla  Corporation 

(consultant) 

Persons/ Agencies  Receiving  Brieflngs/ 
Project  Prospectus/Requests  for 

Comment 

t 

Regional  Response  Team  (RRT), 
Regions  5  and  6,  representing  the 
Environmental  Protection  Agency;  the 
Coast  Guard:  the  U.S.  Departments  of 
Interior,  Commerce,  Justice, 
Transportation,  Agriculture,  Defense, 
State,  Energy,  Labor;  Health  and  Human 
Services;  the  Nuclear  Regulatory 
Commission;  the  General  Services 
Administration;  and  the  Federal 
Emergency  Management  Agency  (RRT 
Co-Chairs:  Richard  Karl  and  Charles 
Gazda,  EPA,  and  Capt.  Christopher 
Desmond  and  Capt.  Gregory  Cope,  Coast 
Guard). 

/.  Conclusion 

Based  on  the  above-described  analysis 
of  the  proposed  demonstration  project. 


OPS  has  determined  that  there  are  no 
significant  impacts  associated  with  this 
action. 

(PR  Doc.  98-23442  Filed  8-31-98;  8:45  ami 

BIUJNQ  COOE  4»10-aO-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-98-3891;  NotkM  14] 

Pipeline  Safety:  Mobil  Pipe  Line 
Company  Approved  for  Pipeline  Risk 
Management  Demonstration  Program; 
Correction 

agency:  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Notice;  correction. 

SUMMARY:  RSPA  published  a  document 
in  the  Federal  Register  of  August  14, 
1998,  regarding  approval  of  Mobil 
Pipeline  Line  Company  for  the  Pipeline 
Risk  Management  Demonstration 
Program.  The  document  contained 
errors  in  reference  to  the  pipeline 
company's  name. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Callsen,  OPS,  (202)  355-4572. 

Correction 

In  the  Federal  Register  issue  of 
August  14, 1998,  in  FR  Doc.  98-21840, 
on  page  43742,  in  the  first  column, 
second  full  paragraph,  correct  the 
second  sentence  to  read:  OPS  conducted 
an  Environmental  Assessment  of 
Mobil's  project  (63  FR  36018,  "Pipeline 
Safety:  Intent  to  Approve  Project  and 
Environmental  Assessment  for  the 
Mobil  Pipe  Line  Company  Pipeline  Risk 
Management  Demonstration  Program", 
July  1, 1998). 

Issued  in  Washington,  DC  on  August  26, 
1998. 

Ridiard  B.  Felder, 

Associate  Administrator. 

[FR  Doc.  98-23443  Filed  8-31-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33639] 

Dakota,  Missouri  Valley  &  Western 
Railroad,  Inc.— Acquisition  and 
Operation  Exemption— A  Line  of  The 
Burlington  Northem  and  Santa  Fe 
Railway  Company 

Dakota,  Missouri  Valley  &  Western 
Railfoad,  Inc.  (DMVW),  a  Class  m  rail 


carrier,  has  filed  a  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  (by 
purchase)  ownership  rights  in  (a 
permanent  and  exclusive  rail  service 
easement)  and  to  operate  over 
approximately  45.3  miles  of  rail  line, 
owned  by  The  Burlington  Northem  and 
Santa  Fe  Railway  Company  (BNSF), 
known  as  the  McKenzie-Linton  Line, 
between  milepost  0.0  at  McKenzie, 
Burleigh  County,  ND,  and  milepost  45.3 
in  Linton,  Emmons  County,  ND.' 

The  transaction  is  scheduled  to  be 
consummated  on  or  before  September  1, 
1998.2 

If  this  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33639,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kevin  M. 
Sheys,  Oppenheimer  Wolff  Donnelly  & 
Bayh  LLP.  1350  Eye  Street  N.W..  Suite 
200,  Washington,  DC  20005-3324. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  August  25. 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  98-23451  Filed  8-31  9.8;  8:45  am] 

BILUNQ  COOE  4t1S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33647] 

Georgia  Southwestern  Railroad,  inc. — 
Lease  Exemption — ^The  Georgia 
Department  of  Transportation 

Georgia  Southwestern  Railroad,  Inc. 
(GSWR),  a  Class  HI  rail  common  carrier, 
has  filed  a  notice  of  exemption  under  49 
CFR  1150.41  to  lease  from  the  Georgia 
Department  of  Transportation  (GDOT) 


'  DMVW  will  also  acquire  BNSF's  interest  in  all 
railroad  tracks,  track  materials  and  related  track 
structures  and  facilities  located  between  milepost 
0.0  at  McKenzie  and  milepost  28.7  at  Hazelton,  ND. 
BNSF  will  convey  to  DMVW  the  exclusive  right  to 
conduct  rail  freight  transportation  business  on  the 
entire  McKenzie-Linton  Line. 

^The  transaction  could  not  be  consummated  no 
sooner  than  the  August  10, 1998.  effective  date  of 
the  exemption. 
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and  operate  approximately  67.63  miles 
of  rail  lines  as  follows:  (i)  the  rail  line 
between  milepost  577.85,  at  Vidalia, 
GA,  and  milepost  645.00,  at  Rochelle, 
GA,  a  distance  of  67.15  miles;  and  (ii) 
the  Abbeville  Wye  Track  between  Main 
Line  Valuation  Station  3429+40  and 
Wye  Track  Valuation  Station  25+10,  at 
Abbeville,  GA,  a  distance  of  .48  miles. 

The  transaction  is  expected  to  be 
consummated  on  or  after  October  6, 
1998.  Because  the  projected  revenues  of 
the  rail  lines  to  be  operated  will  exceed 
$5  million.  GSWR  certified  to  the  Board, 
on  August  7, 1998,  that  the  required 
notice  of  its  rail  line  acquisition  was 
posted  at  the  workplace  of  the 
employees  on  the  affected  lines  on 
Augtist  6, 1998.  See  49  CFR  1150.42(e).> 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33647,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
Esq..  Ball  Janik  LLP,  Suite  225, 1455  F 
Street,  N.W.,  Washington,  DC  20005. 

Decided:  August  25, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
IFR  Doc.  98-23452  Filed  8-31-98;  8:45  ami 

BILUNQ  COOE  4«1S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  nnance  Dodcet  No.  3364«] 

Twin  Cities  &  Western  Railroad  Co.— 
Relocation  Exemption— Hennepin 
County  Regional  Railroad  Authority 
and  The  Burlington  Northem  and 
Santa  Fe  Raihway  Company 

On  August  3. 1998,  Twin  Cities  & 
Western  Railroad  Co.  (TCW),  filed  a 
notice  of  exemption  under  49  CFR 


■  GSWR  notes  that  there  are  currently  no 
employees  on  the  lines  it  seeks  to  lease  but  that  it 
has  complied  with  the  technical  requirements  of 
section  llS0.42(e)  by  posting  notice  at  the 
workplace  of  GDOT.  Notice  was  also  posted  at  the 
workplace  of  Georgia  Central  Railway,  LP.,  a 
former  owner  and  operator  of  a  segment  of  the  line 
GSWR  seeks  to  lease.  GSWR  hirther  notes  that  there 
are  no  labor  unions  with  employees  on  the  affected 
lines. 


1180.2(d)(5)  to  relocate  certain  overhead 
trackage  rights  in  Hennepin  County, 
MN.  The  transaction  was  expected  to  be 
consummated  on  or  after  August  10, 
1998. 

In  1991,  as  part  of  the  purchase  of  its 
lines  from  Soo  Line  Railroad  Company, 
doing  business  as  Canadian  Pacific 
Railway  (CPR).  TCW  was  granted 
incidental  trackage  rights  over  the 
Merriam  Park  Line,  extending  from  the 
eastern  terminus  of  TCW's  line  at  Tower 
E-14  near  Hopkins,  MN  (milepost 
435.06),  to  milepost  416.43,  and 
operating  rights  beyond  to  the  St.  Paul 
Yard,  where  it  interchanges  with  CPR 
pursuant  to  an  interchange  agreement. 
The  Merriam  Park  Line  was  purchased 
by  the  Hennepin  County  Regional 
Railroad  Authority  (HCRRA)  pursuant 
to  a  Purchase  Agreement  dated 
December  23, 1992.  As  part  of  the 
Purchase  Agreement,  CPR  and  TCW 
were  given  a  grant-back  easement  on  the 
Merriam  Park  Line  for  continued  rail 
operations. 

The  Merriam  Park  Line  includes  a 
portion  of  the  Hiawatha/Cedar  Avenue 
Wye,  from  milepost  423. 59±,  near  the 
eastern  edge  of  Cedar  Avenue,  to 
milepost  421.21±,  near  the  eastern  edge 
of  Hiawatha  Avenue  (State  Highway  55); 
the  remainder  of  the  wye  is  from 
milepost  423.59±  to  milepost  423. 26±. 
Included  in  the  Purchase  Agreement  is 
the  condition  that  CPR  will  ultimately 
relocate  those  operations  currently 
moving  through  the  wye  track  to  enable 
the  Minnesota  Department  of 
Transportation  to  rehabilitate  and 
upgrade  Highway  55  and  avoid 
restoration  of  two  railroad  crossings 
over  a  main  highway  artery  to  and  from 
downtown  Minneapolis.  In  Soo  Line 
Railroad  Company,  d/b/a  Canadian 
Pacific  Railway— Abandonment 
Exemption — In  Hennepin  County,  MN, 
STB  Docket  No.  AB-57  (Sub-No.  40X) 
(STB  served  June  26. 1998),  CPR  was 
granted  an  exemption  under  49  U.S.C. 
10502  from  the  prior  approval 
requirements  of  49  U.S.C.  10903  to 
discontinue  service  over  but  not 
abandon  the  1-mile  wye  until  after  TCW 
obtains  approval  or  an  exemption  to 
discontinue  its  trackage  rights  and  CPR 
informs  any  party  requesting  a  public 
use  condition  or  a  NllU  if  and  when 
those  trackage  rights  are  discontinued. 

In  TCW's  Trackage  Rights  Agreement 
with  CPR,  dated  July  26, 1991,  there  is 
a  stipulation  that  if  operations  over  the 
Merriam  Park  Line  are  interrupted,  CPR 
will  provide  an  alternate  route  over  the 
Kenilworth  Route,  which  is  a  line  that 
extends  between  Hopkins  and  Cedar 
Lake/Minneapolis,  MN.  The  Kenilworth 
Route  is  also  owned  by  the  HCRRA.  CPR 
and  TCW  have  existing  trackage  rights 


over  the  Kenilworth  Route,  which  had 
been  out-of-service  and  in  disrepair. 
HCRRA  has  rehabilitated  the 
Kenilworth  Route  and  by  this  notice  of 
exemption,  CPR  and  TCW  are  relocating 
their  overhead  operations  using  the 
Kenilworth  Route  and  their  existing 
trackage  rights  over  a  line  of  The 
Burlington  Northem  and  Santa  Fe 
Railroad  Company,  between 
Minneapolis  and  St.  Paul.  MN.  to  reach 
the  St.  Paul  Yard. 

Incidental  to  the  relocation.  TCW  is 
also  discontinuing  its  trackage  rights 
over  the  portion  of  the  Merriam  Park 
Line  extending  from  milet>ost  428.0  to 
milepost  416.43.  The  transaction  will 
simplify  rail  operations.  TCW  states 
that,  because  it  operates  only  overhead 
trackage  rights  over  the  Merriam  Park 
Line,  no  shippers  will  be  afiected  by  the 
relocation,  and,  thus,  separate  approval 
or  an  exemption  is  not  required  for  the 
discontinuance  of  trackage  rights. 

The  Board  will  exercise  jurisdiction 
over  the  abandonment  or  construction 
components  of  a  relocation  project,  and 
require  separate  approval  or  exemption, 
only  where  the  removal  of  track  afiects 
service  to  shippers  or  the  construction 
of  new  track  involves  expansion  into 
new  territory.  See  City  of  Detroit  v. 
Canadian  National  Ry.  Co.,  et  al.,  9 
I.C.C.2d  1208  (1993).  afTd  sub  nom., 
Detroit/Wayne  County  Port  Authority  v. 
ICC.  59  F.3d  1314  (D.C.  Cir.  1995).  Line 
relocation  projects  may  embrace 
trackage  rights  transactions  such  as  the 
one  involved  here.  See  D.T.&I.R. — 
Trackage  Rights.  363  I.C.C.  878  (1981). 
Under  these  standards,  the  incidental 
abandonment,  construction,  and 
trackage  rights  components  require  no 
separate  approval  or  exemption  when 
the  relocation  project,  as  here,  will  not 
disrupt  service  to  shippers  and  thus— 
qualifies  for  the  class  exemption  at  49 
CFR  1180.2(d)(5). 

As  a  condition  to  this  exemption,  any 
employees  afliected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  STB  Finance  Docket 
No.  33646,  must  be  filed  with  the 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
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0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Jo  A. 
DeRoche,  Weiner,  Brodsky,  Sidman  & 
Kider,  P.C.  1350  New  York  Ave.,  N.W., 
Suite  800.  Washington,  DC  20005-4797. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  August  25. 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
-  Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  9a-23455  Filed  8-31-98;  8:45  am] 
BIUJNQ  COOe  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund 

Schedule  of  Workshops  In  Connection 
With  the  Notice  of  Funds  Availability 
Inviting  Applications  for  the  Bank 
Enterprise  Award  Program    • 

AGENCY:  Conununity  Development 

Financial  Institutions  Fund,  E)epartment 

of  the  Treasury. 

action:  Notice  of  Scheduled 

Workshops. 

SUMMARY:  The  Community  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (12  U.S.C.  4701  et  seq.) 
authorizes  the  Commimity  Development 
Financial  Institutions  Fund  (hereafter 
referred  to  as  "the  Fund")  to  provide 
incentives  to  insured  depository 
institutions  for  the  purposes  of 
promoting  investments  in  or  other 
support  to  Community  Development 
Financial  Institutions  ("CDFIs")  and 
facilitating  increased  lending  and 
provision  of  financial  and  other  services 
in  economically  distressed 
communities.  Insured  depository 
institutions  and  CDFIs  are  deHned  terms 
in  an  interim  rule  (12  CFR  part  1806) 
published  in  the  December  5, 1997  issue 
of  the  Federal  Register,  implementing 
and  governing  the  Bank  Enterprise 
Award  ("BEA")  Program.  Elsewhere  in 
this  issue  of  the  Federal  Register,  the 
Fund  has  published  a  Notice  of  Funds 
Availability  ("NOFA")  inviting 
applications  for  the  BEA  Program.  The 
deadline  for  receipt  of  an  application  is 
6  p.m.  Eastern  Standard  Time  on 
Tuesday,  November  24, 1998.  In 
connecton  with  the  NOFA,  the  Fund  is 
conducting  workshops  to  disseminate 
information  to  organizations 
contemplating  applying  and  other 
organizations  interested  in  learning 
about  the  BEA  Program. 
DATES:  Anyone  wishing  to  attend  a 
workshop  should  call  or  fax  the  Fund 


with  their  request  for  the  workshop 
registration  form  or  an  Application 
package.  Application  packages  will 
include  the  workshop  schedule  and 
registration  form.  Please  fax  the 
workshop  registration  form  to  the  Fund 
ten  business  days  prior  to  the  workshop 
date.  The  Fund  will  be  holding 
workshops  on  the  following  dates: 
September  22, 1998  in  Los  Angeles,  CA; 
September  23, 1998  in  Pheonix,  AZ; 
September  29, 1998  in  New  York  City, 

NY: 
October  8, 1998  in  Louisville,  KY; 
October  13, 1998  in  Dallas.  TX; 
October  16, 1998  in  Atlanta,  GA; 
October  19, 1998  in  Boston,  MA; 
October  20, 1998  in  Chicago,  IL; 
October  21, 1998  in  Sioux  Falls,  SD; 
October  22, 1998  in  Baltimore,  MD;  and 
October  26. 1998  in  Seattle,  WA 

ADDRESSES:  Requests  shall  be  sent  to: 
Commimity  Development  Financial 
Institutions  Fund,  U.S.  Department  of 
the  Treasury,  601 13th  Street,  NW., 
Suite  200  South,  Washington,  DC,  20005 
by  telephone  at  (202)  622-8662  or  by 
facsimile  at  (202)  622-7754.  These  are 
not  toll  free  numbers. 
FOR  FURTHER  INFORMATION  CONTACT:  All 
questions  regarding  the  times  and 
locations  of  the  workshops.  NOFA, 
Application  package,  or  program 
requirements  should  be  directed  to  the 
Conununity  Development  Financial 
Institutions  Fund,  U.S.  Department  of 
the  Treasury,  601  13th  Street,  NW., 
Washington,  DC.  20005  by  telephone  at 
(202)  622-8662  or  by  facsimile  at  (202) 
622-7754.  These  are  not  toll  free 
numbers.  If  you  are  requesting  an 
application  package,  please  allow  at 
least  two  weeks  for  delivery. 

Authority:  12  U.S.C.  1834a,  4703, 4703 
note,  4713;  12  CFR  part  1806. 
Catalog  of  Federal  Domestic  Assistance: 
21.021 

Dated:  August  27, 1998. 
Paul  R.  Gentille, 

Deputy  Director  for  Management/Chief 
Financial  Officer,  Community  Development 
Financial  Institutions  Fund. 
[PR  Doc.  98-23558  Filed  8-31-98;  8:45  am] 

BHJJNQ  COOE  aiO-70-P 


DEPARTMENT  OF  THE  TREASURY 

Secret  Service 

Appointment  of  Performance  Review 
Board  (PRB)  Members 

This  notice  announces  the 
appointment  of  members  of  the  Senior 
Executive  Service  Performance  Review 
Boards  in  accordance  vtrith  5  U.S.C. 
4314(c)(4)  for  the  rating  period   - 
beginning  October  1, 1998,  and  ending 


September  30, 1999.  Each  PRB  vdll  be 
composed  of  at  least  three  of  the  Senior 
Executive  Service  members  listed 
below: 

Name  and  Title 

Bruce  J.  Bowen — Deputy  Director,  U.S. 

Secret  Service 
Brian  L.  Stafl'ord — ^Assistant  Director, 

Protective  Operations  (USSS) 
Gordon  S.  Heddell — Assistant  Director, 

Inspection  (USSS) 
Jane  E.  Vezeris — ^Assistant  Director, 

Administration  (USSS) 
H.  Terrence  Samway — ^Assistant 

Director,  Government  Liaison  and 

Public  Affairs  (USSS) 
Barbara  S.  Riggs — ^Assistant  Director, 

Protective  Research  (USSS) 
Kevin  T.  Foley — Assistant  Director. 

Investigations  (USSS) 
Charles  N.  DeVita — Assistant  Director, 

Training  (USSS) 
John  J.  Kelleher— Chief  Counsel  (USSS) 
FOR  ADDITIONAL  INFORMATION  CONTACT: 
Joyce  I.  Sowa,  Chief,  Personnel  Division. 
1800  G  Street,  NW,  Room  901, 
Washington,  DC.  20223.  Telephone  No. 
(202) 435-5635. 
Lewis  C.  Merietti, 
Director. 
[FR  Doc.  98-23386  Filed  8-31-98;  8:45  am) 

WLUNQ  COOE  481(M2-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information, 
Collection  Activities 

AGENCY:  OfGce  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Today,  the  Office  of  Thrift  Supervision 
within  the  Department  of  the  Treasury 
solicits  comments  on  the  Thrift 
Financial  Report. 

DATES:  Submit  comments  on  or  before 
November  2. 1998. 

ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch.  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW..  Washington.  DC  20552. 
Attention  1550-0023.  Hand  deliver 
comments  to  1700  G  Street,  NW..  from 
9:00  A.M.  to  5:00  P.M.  on  business  days. 


I  /ir~l     CO     KT~ 
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Send  facsimile  transmissions  to  FAX 
Number  (202)  906-7755  or  (202)  906- 
6956  (if  the  comment  is  over  25  pages). 
Send  e-mails  to 

publicinfo@ots.treas.gov  and  include 
your  name  and  telephone  number. 
Interested  persons  may  inspect 
comments  at  1700  G  Street,  NW.,  from 
9:00  A.M.  until  4:00  P.M.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Trudy  Reeves,  Financial  Reporting 
Division,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552,  (202)  906-7317.  Interested 
persons  may  also  obtain  information  on 
the  internet  at  v>nArw.ots.treas.gov/ 
tfrpage.html,  by  requesting  Document 
Number  73041  on  OTS's  Publifax  line  at 
(202)  906-5660,  or  by  calling  (202)  906- 
6078. 
SUPPLEMENTARY  INFORMATION: 

Title:  Thrift  Financial  Report. 

OAffl  Number:  1550-0023. 

Fonn  Numbers:  OTS  1313,  OTS  1568. 

Abstract:  All  OTS-regulated  savings 
associations  must  comply  with  the 
information  collections  described  in  this 
notice.  The  OTS  collects  this 
information  each  calendar  quarter.  The 
OTS  needs  this  information  to  monitor 
and  supervise  the  thrift  industry. 

Current  Actions:  After  reviewing  its 
current  supervisory  and  examination 
needs,  the  OTS  proposes  to  revise  the 
Thrift  Financial  Report  (TFR),  effective 
vfith  the  March  31, 1999  report.  The 
OTS  has  limited  the  proposed  changes 
for  1999  to  minimize  the  burden  to  the 
savings  and  loan  industry  to  allow  it  to 
focus  on  year  2000  compliance. 

High  Loan-to- Value  Loans 

The  OTS  has  considerable 
supervisory  concerns  regarding  high 
loan-to-value  (LTV)  lending, 
particularly  LTV  ratios  in  excess  of 
100%  of  the  market  value  of  the 
collateral.  Currently,  the  OTS  requires 
associations  to  report  loans  with  LTV 
ratios  in  excess  of  90%  monthly  to  their 
board  of  directors  (OTS  Regulation 
560.100-101).  However,  the  OTS  does 
not  require  associations  to  report  LTV 
data  on  the  Thrift  Financial  Report 
(TFR).  Due  to  increased  concern 
regarding  high  LTV  lending,  coupled 
with  the  OTS's  current  inability  to 
effectively  monitor  off-site  potential 
hi^  risk  lending,  the  OTS  proposes  to 
collect  eight  additional  data  items.  With 
this  change,  the  TFR  will  be  more  useful 
in  promptly  identifying  a  changing  risk 
profile  of  regulated  institutions.  This 
change  should  impact  only  a  small 
number  of  savings  associations. 


Comprehensive  Income  (SEAS  No.  130) 

Under  Statement  of  Financial 
Accounting  Standards  No.  130,  entities 
must  report  acciimulated  other 
comprehensive  income  separately  from 
retained  earhings  in  the  equity  section 
of  the  balance  sheet.  Acciunulated  other 
comprehensive  income  includes: 
unrealized  gains  and  losses  on 
available-for-sale  securities;  minimum 
pension  liability  adjustments;  foreign 
aurency  translation  gains  and  losses; 
and,  upon  the  adoption  of  SFAS  No. 
133,  gains  and  losses  associated  with 
cash  flow  hedges.  Under  the  current 
TFR  format,  savings  associations  report 
foreign  cvurency  translation 
adjustments,  gains  and  losses  associated 
with  cash  flow  hedges,  and  minimiun 
pension  liability  adjustments  on  line 
SC890,  Other  Components  of  Equity 
Capital.  Savings  associations  report 
unrealized  gains  and  losses  on 
available-for-sale  securities  separately 
on  line  SC860.  The  OTS  proposes  to 
delete  SC860  and  replace  this  item  with 
SC865,  Accumulated  Other 
Comprehensive  Income. 

Asset  Maturity  Data 

The  OTS  also  proposes  to  delete  five 
lines  that  collect  data  on  asset 
matiuities  on  Schedule  SI.  Currently, 
only  savings  associations  that  meet  the 
Schedule  CMR  exemption  criteria 
(assets  less  than  $300  million  and  risk- 
based  capital  in  excess  of  12%)  and  that 
opt  not  to  file  Schedule  CMR  (Asset 
Maturity  and  Interest  Rates)  must 
provide  these  data.  OTS  no  longer  needs 
to  collect  these  data. 

A  detailed  description  of  the  proposed 
changes  follows: 

Schedule  SC 

Delete  SC860.  Unrealized  Gains  and 
Losses  on  Available-for-Sale  Seciuities. 
and  replace  it  with  SC865,  Accumulated 
Other  Comprehensive  Income. 

Schedule  SI 

Delete  five  lines  as  follows: 

Asset  Repricing/Maturing  Data 

SI700:  Will  the  reporting  association  file 
Schedule  CMR  for  this  quarter? 

Assets  Repricing/Maturing  in  Three 
Years  or  Less: 

SI710:  Mortgage  Loans  and  Seciuities 
SI720:  Nonmortgage  Loans.  Interest- 
earning  Deposits  and  Investment 
Securities 

Assets  Repricing/Maturing  in  More 
TTian  iWe  Years: 

SI730:  Mortgage  Loans  and  Securities 


SI740:  Nonmortgage  Loans,  Interest- 
earning  Deposits  and  Investment 
Securities 
Add  the  following  4  lines: 

Hi^  Loan-to-Value  Loans  (Outstanding 
Balances) 

Loans  Without  PMI  or  Govenunent 
Guarantee 

Permanent  Mortgages  On  1-4  Dwelling 
Units: 
SI412:  >90  to  100  LTV 
SI415:  Over  100  LTV 
Consumer  Loans  Secured  (in  whole  or 
in  part)  by  Real  Estate.  Reported  on 
SC316  and  SC340: 
SI422:  >90  to  100  LTV 
SI425:  Over  100  LTV 

Schedule  CF 


Add  the  following  4  lines: 
High  Loan-to-Value  Loans 

Permanent  Mortgages  On  1-4 
Dwelling  Units  and  Consumer  Loans 
Secured  (in  whole  or  in  part)  by  Real 
Estate  Without  PMI  or  Government 
Guarantee: 

Originated  or  Purchased  During  the 
Quarter 

CF405:  >90  to  100  LTV 

CF407:  Over  100  LTV 
Sold  During  the  Quarter 

CF409:  >90  to  lOaLTV 

CF410:  Over  100  LTV 

Note:  Savings  Associations  should 
determine  Loan-to-Value  ratios  at  origination 
in  accordance  with  the  definition  in  the 
interagency  guidelines  attached  to  560.101. 

Type  of  Review:  Revision. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents 
and  Recordkeepers:  1182. 

Estimated  Time  Per  Respondent:  33 
hoiu^  average. 

Estimated  Total  Annual  Burden 
Hours:  156,024  hours. 

Request  for  Comments:  The  OTS  will 
simimarize  or  include  comments 
submitted  in  response  to  this  notice 
vtrith  the  request  for  0MB  approval,  and 
will  include  these  comments  in  the 
public  record.  The  OTS  invites 
comments  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality:  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  oftapital  or  start-up 
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costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  August  27. 1998. 
Catherine  C.  M.  Teti, 
Director,  Records  Management  and 
Information  Policy. 

[FR  Doc.  98-23484  Filed  8-31-98;  8:45  am] 
BILUNG  CO0€  6720-01-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
For  Exhibition  Determination: 
"Nineteenth-Century  Dutch 
Watercoiors  and  Drawings  From  the 
Museum  Boijmans-van  Beuningen, 
Rotterdam" 

agency:  United  States  Information 
Agency.  ' 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  detenninations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27. 1978  (43  FR  13359,March  29, 1978). 
and  Delegation  Order  No.  85-5  of  June 
27. 1985  (50  FR  27393.  July  2. 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "NINETEENTH- 
CENTURY  DUTCH  WATERCOLORS 
AND  DRAWINGS  from  the  Museum 
Boijmans-van  Beuningen,  Rotterdam" 
see  list),  imported  from  various  foreign 
lenders  for  the  temporary  exhibition 
without  profit  within  the  United  States, 


are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  lenders.  I 
also  determine  that  the  exhibition  or 
display  of  the  listed  exhibit  objects  at 
the  Frick  Art  Museum,  Pittsburgh, 
Pennsylvania  from  on  or  about 
September  15, 1998.  to  on  or  about 
November  1. 1998.  Columbia  Museum 
of  Art.  Columbia.  South  Carolina  from 
on  or  about  January  16. 1999.  to  on  or 
about  March  21. 1999.  and  Grand 
Rapids  Art  Museum,  Grand  Rapids, 
Michigan,  is  in  the  national  interest. 
Public  Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  H.  Caldwell,  Assistant 
General  Counsel.  Office  of  the  General 
Counsel.  202/619-6982.  and  the  address 
is  Room  700.  U.S.  Information  Agency. 
301  4th  Street,  4th  Street.  SW. 
Washington,  DC  20547-0001. 

Dated:  August  27, 1998. 
Les  Jin, 

General  Counsel. 
[FR  Doc.  98-23538  Filed  8-31-98;  8:45  am] 

BILLING  CODE  82M-01-M 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Announcement  of  the  1999  Solicited 
Grant  Competition  and  Grant  Program 

agency:  United  States  Institute  of  Peace. 
ACnON:  Notice. 


SUMMARY:  The  Agency  announces  its 
Upcoming  Deadline  for  the  1999 
Solicited  Grant  competition,  which 
oHiers  support  for  research,  education 
and  training,  and  the  dissemination  of 
information  on  international  peace  and 
conflict  resolution  on  specific  themes 
and  topics.  The  1999  Solicited  Grant 
Topics  are: 

SoUcitation  A:  Bosnia  and  the  Balkan 

Region 
Solicitation  B:  The  Middle  East 
Solicitation  C:  Training  in  Conflict 

Management 
Solicitation  D:  The  Changing  Nature  of 

Diplomacy 
Deadline:  January  4. 1999 

DATES:  Application  material  available 
upon  request. 

Receipt  date  for  return  of  application: 
January  4. 1999 

Notification  of  Awards:  April  1999. 
ADDRESSES:  For  Application  Package: 
United  States  Institute  of  Peace  Grant 
Program  •  Solicited  Grants.  1550  M 
Street.  NW  •  Suite  700.  Washington. 
DC  20005-1708,  (202)  429-3842 
(phone).  (202)  42^-6063  (fax).  (202) 
457-1719  (TTY).  Email:  grant 
program@usip.org 

Applications  also  available  on-line  at 
our  web  site:  www.usip.org 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Grant  Ingram.  Phone  (202)-429-3842. 

Dated:  August  25, 1998. 
Bemice  J.  Carney, 
Director,  Office  of  Administration. 
IFR  Doc.  98-23341  Filed  8-31-98;  8:45  am] 
BILUNQ  COOE  682fr-AR-M 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8CFR^rt104 

PN8  No.  1902-98;  AG  Order  No.  2170-98] 

RIN1115-AE99 

Verification  of  Eligibility  for  Public 
Benefits 

Correction 

In  proposed  rule  docxunent  98-20457 
beginning  on  page  41662  in  the  issue  of 
Tuesday.  August  4. 1998,  make  the 
following  corrections: 

1.  On  page  41662.  in  the  second 
colunm,  in  the  first  paragraph,  eleven 
lines  from  the  bottom  "8  U.S.C.  11001" 
should  read  "8  U.S.C.  1101". 

2.  On  page  41664.  in  the  second 
column,  in  the  second  full  paragraph,  in 
the  eleventh  line  "§104.1(i)"  should 
read  "§104.1". 

3.  On  page  41665.  in  the  first  column, 
in  the  first  paragraph,  in  the  tenth  line 
"of  the  definition  (b)."  should  read  "of 
the  definition.". 

4.  On  page  41667.  in  the  first  column, 
under  "Section  104.8  Enforcement",  in 
the  ninth  line  "appropriate"  was 
misspelled. 

5.  On  page  41668.  in  the  first  column, 
in  the  first  paragraph,  six  lines  from  the 
bottom  "(see  §104.276)"  should  read 
"{see  §104.27)". 

6.  On  page  41670.  in  the  second 
column,  in  the  first  paragraph,  in  the. 
11th  line  from  the  bottom  "or"  should 
read  "of. 


5104.1  [Corrected] 

7.  On  page  41676.  in  the  first  column, 
in  §104.1.  imder  Applicant,  in  the  third 
line  "or  and  any"  should  read  "or  any". 

8.  On  the  same  page,  in  §104.1,  in  me 
second  colimm.  in  the  second  line  "the 
eligibility  of  applicants  fOT"  should  be 
deleted. 

9.  On  page  41677,  in  §104.1,  under 
Federal  public  benefit,  in  the  second 
colimm.  in  the  second  full  paragraph,  in 
the  seventh  line,  remove  "and". 

1104.2  [Corrected] 

10.  On  page  41678,  in  the  first 
column,  in  §104.2,  in  the  last  line, 
remove  "104.10".  • 

§104.9    [Corrected] 

11.  On  page  41679,  in  the  third 
column,  in  §104.9(c),  in  the  ninth  line, 
remove  "state". 

f104.23    [Corrected] 

12.  On  page  41680,  in  the  third 
column,  in  §104.23(b)(l),  four  lines 
from  the  bottom,  remove  "three". 

f104.28    [Corrected] 

13.  On  page  41682.  in  the  second 
column,  in  §104.28.  seven  lines  from 
the  bottom  "benefits"  should  read 
"benefit". 

§104.40    [Corrected] 

14.  On  page  41682.  in  the  third 
column,  in  §104.40,  in  the  last  line  , 
after  "104.4"  add  a  period. 

§104.46    [Corrected] 

15.  On  page  41683.  in  the  second 
column,  in  §104.45.  fifteen  lines  from 
the  bottom  "As"  should  read  "An". 

§104.60    [Corrected] 

16.  On  page  41684.  in  the  third 
column,  in  §104.60(d)(l).  in  the  12th 
line  "acceptable"  and  "qualify"  were 
misspelled. 

17.  On  page  41685,  in  the  first 
colimin,  in  §104.60(d)(2).  five  lines  from 
the  bottom  "current"  was  misspelled. 

18.  Chi  the  same  page,  in  the  same 
column,  in  §104.60(d)(3),  in  the  ninth 
line  "on"  should  read  "or". 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airapece  Dodnt  Na  98-ACE-27] 

Amendment  to  Class  E  Airspace; 

(Mtumwa,  lA 

« 
Cotrection 

In  rule  document  98-22172. 
beginning  on  page  44127.  in  the  issue  of 
Tuesday,  August  18. 1998.  make  the 
following  correction. 

§71.1    [Corrsetsd] 

On  page  44128,  in  the  first  column, 
under  ACE  lA  E2    Ottumwa,  lA 
[Revisedl,  in  the  fourth  line,  "(lat. 
41''01'45"N.,  long  92''14'33"W.)"  should 
read  "(lat.  41»01'45"N.,  long 
92n9'33"W.)". 

MJJNQ  CODE  U«»«1« 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airapece  Oodcet  Na  96-ACE-»q 

Amendment  to  Class  E  Airspace; 
Kearney,  NE 

Cbrrectjon 

In  rule  docimient  98-22174, 
beginning  on  prage  44124.  in  the  issue  of 
Tuesday,  August  18. 1998.  make  the 
foUoing  correction. 

§71.1    [Corrected] 

On  page  44125.  in  the  second  colunm, 
imder  ACE  NE  E5    Kearney,  NE      — 
[Revised],  in  the  second  line,  "(lat. 
40"'843'37"  N..  long.  99*00'24"  W.)" 
should  read  "(lat.  40"'43'37"  N..  long. 
99*00'24"  W.)". 
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DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
institutions  Fund 

Notice  of  Funds  Availability  (NOFA) 
Inviting  Applications  for  the  Banit 
Enterprise  Award  (BEA)  Program 

AGENCY:  Conununity  Development 
Financial  Institutions  Fund,  Department 
of  the  Treasury. 

action:  Notice  of  Funds  Availability 
(NOFA)  inviting  applications. 

CATALOG  OF  FEDERAL  DOMESTIC 
ASSISTANCE:  21.021. 

summary:  TheTbmmunity  Development 
Banking  and  Financial  Institutions  Act 
of  1994  (12  U.S.C.  4701  et  seq.) 
authorizes  the  Community  Development 
Financial  Institutions  Fund  (hereafter 
referred  to  as  "the  Fund")  to  provide 
incentives  to  insured  depository 
institutions  for  the  purposes  of 
promoting  investments  in  or  other 
support  to  Community  Development 
Financial  Institutions  ("CDFIs")  and 
facilitating  increased  lending  and 
provision  of  financial  and  other  services 
in  economically  distressed 
communities.  Insured  depository 
institutions  and  CDFIs  are  defined  terms 
in  an  interim  rule  (12  CFR  part  1806) 
pubhshed  in  the  December  5, 1997  issue 
of  the  Federal  Register,  implementing 
and  governing  the  Bank  Enterprise 
Award  (BEA)  Program.  The  Fund 
reserves  the  right  to  avt^ard  funds  under 
this  NOFA  up  to  the  maximum  amount 
authorized  by  law.  As  of  the  date  of  this 
NOFA,  the  Fund  intends  to  make 
available  up  to  $25  million  in  BEA 
Program  funds,  subject  to  the 
availabiUty  of  appropriated  funds.  The 
Fund  reserves  the  right  to  award  in 
excess  of  $25  million  if  it  deems  it 
appropriate,  subject  to  the  availability  of 
appropriated  funds.  In  connection  with 
this  NOFA  the  Fimd  is  conducting 
workshops  to  disseminate  information 
to  organizations  contemplating  applying 
and  other  organizations  interested  in 
learning  about  the  BEA  Program.  The 
schedule  for  the  workshops  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

DATES:  Applications  may  be  submitted 
at  any  time  after  September  1,  1998.  The 
deadline  for  receipt  of  an  application  is 
6  p.m.  Eastern  Standard  Time  on 
Tuesday,  November  24, 1998. 
Applications  received  in  the  offices  of 
the  Fund  after  that  date  and  time  will 
not  be  accepted  and  will  be  retimied  to 
the  sender.  Any  entity  seeking 
certification  as  a  CDFI  (as  described  in 
12  CFR  1805.200)  for  the  purposes  of  12 
CFR  part  1806  is  strongly  encouraged  to 


submit  the  Application  Form  for 
Certification,  the  contents  of  which  are 
described  in  12  CFR  1805.701(b)(1) 
through  (8),  by  Tuesday,  November  24, 
1998.  If  an  entity  fails  to  submit  such 
Apphcation  by  this  deadline,  the  Fund 
cannot  guarantee  that  it  wilfhave 
sufficient  time  to  complete  a 
certification  review  for  the  purposes  of 
the  current  funding  round  of  the  BEA 
Program.  In  addition,  with  respect  to  all 
requests  for  certification,  the  Fund 
reserves  the  right  to  request  clarifying  or 
technical  information  after  reviewing 
materials  submitted  as  described  in  12  ' 
CFR  1805.701(b)(1)  through  (8).  If  the 
entity  seeking  certification  does  not 
respond  to  such  requests  in  a  timely 
manner,  the  Fvmd  cannot  guarantee  that 
it  will  have  sufficient  time  to  complete 
a  certification  review  for  the  piuposes  of 
the  current  funding  roimd  of  the  BEA 
Program. 

ADDRESSES:  Applications  shall  be  sent 
to:  Awards  Manager,  Community 
Development  Financial  Institutions 
Fimd,  U.S.  Department  of  the  Treasiuy, 
601  13th  Street,  NW.,  Suite  200  South, 
Washington,  DC  20005.  Applications 
sent  by  fax  or  electronic  transfer  will  not 
be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT;  All 
questions  regarding  this  NOFA,  the 
Application  package,  or  program 
requirements  should  be  directed  to  the 
Community  Development  Financial 
Institutions  Fund,  IJ.S.  Department  of 
the  Treasury,  601  13th  Street,  NW., 
Washington,  DC  20005,  by  telephone  at 
(202)  622-8662,  or  by  facsimile  at  (202) 
622-7754.  These  are  not  toll  fi^e 
numbers.  If  you  are  requesting  an 
application  package,  please  allow  at 
least  two  weeks  for  delivery. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  part  of  a  national  strategy  to 
facilitate  revitalization  and  increase  the 
availability  of  credit  and  investment 
capital  in  distressed  communities,  the 
Community  Development  Banking  and 
Financial  Institutions  Act  of  1994  (Act) ' 
authorizes  a  portion  of  funds 
appropriated  to  the  Fimd  to  be  made 
available  for  distribution  through  the 
BEA  Program.  The  BEA  Program  is 
largely  based  on  the  Bank  Enterprise  Act 
of  1991  although  Congress  significantly 
amended  the  program  to  facilitate 
greater  coordination  with  other 
activities  of  the  Fimd.  The  BEA  Program 
and  the  Community  Development 
Financial  Institutions  Program  (12  CFR 
part  1805)  are  intended  to  be 
complementary  initiatives  that  support 
a  wide  range  of  conununity 
development  activities  and  facilitate 


partnerships  between  traditional  lenders 
and  CDHs.  This  NOFA  invites 
applications  fi'om  insured  depository 
institutions  for  the  purpose  of 
promoting  community  development 
activities  and  revitalization. 

II.  Eligibility 

The  Act  specifies  that  eligible 
applicants  must  be  insured  depository 
institutions  as  defined  in  12  U.S.C. 
1813(c)(2). 

in.  Designation  of  Distressed 
Community 

In  accordance  with  12  CFR 
1806.200(d),  in  the  case  of  applicants 
carrying  out  Qualified  Activities 
requiring  the  designation  of  a  Distressed 
Community  (as  defined  in  12  CFR 
1806.103(r)),  the  Fund  vdll  provide 
prospective  Applicants  with  data  and 
other  information  to  help  identify  areas 
eligible  to  be  Distressed  Conmiunities. 
The  Fund  requires  all  applicants  to 
contact  the  BEA  Help  Desk  at  (202)  622- 
8662  to  obtain  such  necessary  data  and 
information. 

rv.  Designation  Factors 

The  interim  rule  published  in  the 
December  5, 1997,  issue  of  the  Federal 
Register  (12  CFR  part  1806)  describes     '< 
the  process  for  selecting  appUcants  to 
receive  assistance  and  for  determining 
award  amounts.  The  rating  and 
selection  process  will  give  priority  to 
applicants  in  the  following  priority  of 
categories:  Equity  Investments  in  CDFIs 
serving  Distressed  Communities,  Equity 
Investments  in  CDFIs  not  serving 
Distressed  Communities,  CDFI  Support 
Activities,  and  Development  and 
Services  Activities  (as  such  activities  are 
defined  in  the  interim  rule).  Assistance 
amounts  will  be  calculated  based  on 
increases  in  Qualified  Activities  that 
occur  during  a  6-month  Assessment 
Period  in  excess  of  activities  that 
occurred  during  a  6-month  Baseline 
Period.  In  general,  estimated  award 
amounts  for  applicants  making  Equity 
Investments  in  CDFIs  will  be  equal  to  15 
percent  of  the  projected  increase  in  such 
activities.  An  applicant  may  choose  to 
accept  less  than  the  maximum  amount 
of  assistance  in  order  to  increase  the 
ranking  of  its  application.  Estimated 
award  amounts  for  CDFI  applicants  for 
carrying  out  CDFI  Support  Activities 
will  be  equal  to  33  percent  of  the 
projected  increase  in  such  activities. 
Estimated  award  amounts  for  non-CDFI 
applicants  for  carrying  out  CDFI 
Support  Activities  will  be  equal  to  11 
percent  of  the  projected  increase  in  such 
activities. 

The  interim  rule  establishes  the 
ranking  and  selection  process.  For  an 


Federal  Register/ Vol.  63,  No.  169/Tuesday,  September  1,  1998 /Notices 


46515 


applicant  pursuing  Development  and 
Service  Activities,  a  multi-step 
procedure  is  outlined  in  the  interim  rule 
that  will  be  used  to  calculate  the 
estimated  award  amount.  In  general,  if 
an  applicant  is  a  CDFI,  such  estimated 
award  amount  will  be  equal  to  15 
percent  of  the  total  score  calculated  in 
the  multi-step  procedure.  If  an  applicant 
is  not  a  CDFI,  such  estimated  award 
amount  will  be  equal  to  5  percent  of  the 
total  score  calculated  in  the  multi-step 
procedure.  In  ranking  and  funding  such 
applicants  within  each  category,  the 
Fund  vnll  apply  criteria  contained  in 
the  interim  rule.  The  Fund,  in  its  sole 
discretion,  may  adjust  the  estimated 
award  amount  that  an  applicant  may 
receive  prior  to  the  end  of  the 
Assessment  Period.  The  Fund  may,  in 
its  sole  discretion,  establish  any 


limitations  on  the  maximum  amount 
that  may  be  awarded  to  an  applicant. 
The  Fund  reserves  the  right  to  limit  the 
amount  of  an  award  to  any  Awardee  if 
the  Fund  deems  appropriate. 

V.  Baseline  Period  and  Assessment 
Period  Dates 

As  part  of  its  application,  an  applicant 
shall  report  the  Qualified  Activities  that 
it  actually  carried  out  during  a  6-month 
Baseline  Period.  Such  Baseline  Period 
will  begin  on  January  1, 1998,  and  end 
on  June  30, 1998.  An  applicant  shall 
also  project  the  Qualified  Activities  that 
it  expects  to  carry  out  during  a  6-month 
Assessment  Period.  Such  Assessment 
Period  will  begin  on  January  1, 1999, 
and  end  on  June  30, 1999.  Applicants 
selected  to  participate  in  the  Program 
during  the  Assessment  Period  will  be 
required  to  submit  to  the  Fund  a  Final 


Reprart  (Part  II  of  the  Application)  61 
Qualified  Activities  actually  carried  out 
during  the  Assessment  Period.  The 
deadline  for  receipt  of  the  Final  Report 
is  6  p.m.  Eastern  Daylight  Time  on  July 
27, 1999.  Final  Reports  received  in  the 
offices  of  the  Fund  after  that  date  and 
time  will  not  be  accepted  and  will  be 
returned  to  the  sender.  The  Fund  will 
evaluate  the  performance  of  applicants 
in  carrying  out  projected  activiti^  to 
deteimine  actual  award  amounts. 

Authority:  12  U.S.C.  1834a.  4703,  4703 
note.  4713;  12  CFR  part  1806. 

Dated:  August  20, 1998. 
Ellen  Lazar, 

Director,  Community  Development  Financial 
Institutions  Fund. 
[PR  Doc  98-22865  Filed  8-31-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart3 

[Docket  No.  9&-12] 
RIN  1557-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 
[Regulations  H  and  Y;  Docket  No.  R-0982] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
RIN3064-AC11 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  567 
[Docket  No.  98-75] 
R1N1550-AB11 

Risk-Based  Capital  Standards: 
Unrealized  Holding  Gains  on  Certain 
Equity  Securities 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System;  Federal  Deposit  Insurance 
Corporation;  and  Office  of  Thrift 
Supervision,  Treasury. 

action:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  and  the 
Office  of  Thrift  Supervision  (OTS) 
(collectively,  the  Agencies)  are 
amending  their  respective  risk-based 
capital  standards  for  banks,  bank 
holding  companies,  and  thrifts 
(institutions]  with  regard  to  the 
regulatory  capital  treatment  of 
imrealized  holding  gains  on  certain 
equity  securities.  These  gains  are 
reported  as  a  component  of  equity 
capital  under  U.S.  generally  accepted 
accoimting. principles  (GAAP),  but  have 
not  been  included  in  regulatory  capital 
under  the  Agencies'  capital  standards. 
This  final  rule  permits  institutions  to 
include  in  supplementary  (Tier  z) 
capital  up  to  45  percent  of  the  preteix  net 
unrealized  holding  gains  on  certain 
available-for-sale  (AFS)  equity 
seciuities.  The  final  rule  is  intended  to 
make  the  regulatory  capital  treatment  of 
these  unrealized  gains  consistent  with 


the  international  standards  of  the  Basle 
Accord. 

DATES:  This  final  rule  is  effective 
October  1, 1998.  The  Agencies  will  not 
object  if  an  institution  wishes  to  apply 
the  provisions  of  this  final  rule 
beginning  on  September  1, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
OCC:  Roger  Tufts,  Senior  Economic 
Advisor  (202/874-5070),  Amrit  Sekhon, 
Examiner  (202/874-5070),  Capital 
PoUcy  Division;  or  Ronald 
Shimabukuro,  Senior  Attorney  (202/ 
874-5090),  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 

Board:  Norah  Barger,  Assistant 
Director  (202/452-2402),  Barbara 
Bouchard,  Manager  (202/452-3072), 
John  F.  Connolly,  Supervisory  Financial 
Analyst  (202/452-3621),  Division  of 
Banking  Supervision  and  Regulation;  or 
Mark  E.  Van  Der  Weide,  Staff  Attorney 
(202/452-2263),  Legal  Division.  For  the 
hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD).  Diane  Jenkins  (202/452-3544), 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
NW,  Washington,  IX:  20551. 

FDIC:  For  supervisory  issues,  Stephen 
G.  Pfeifer,  Examination  Specialist  (202/ 
898-8904)  or  Carol  L.  Liquori, 
Examination  Specialist  (202/898-7289), 
Accounting  Section,  Division  of 
Supervision;  for  legal  issues,  Jamey 
Basham,  Counsel,  Legal  Division  (202/ 
898-7265),  Federal  IDeposit  Lisurance 
Corporation.  550  17th  Street,  NW, 
Washington,  DC  20429. 

OTS:  Michael  D.  Solomon,  Senior 
Program  Manager  for  Capital  Policy 
(202/906-5654),  Supervision  Policy;  or 
Vem  McKinley,  Senior  Attorney  (202/ 
906-6241),  Regulations  and  Legislation 
Division,  Office  of  the  Chief  Counsel, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Agencies'  risk-based  capital 
standards  implementing  the 
International  Convergence  of  Capital 
Measurement  and  Capital  Standards 
(the  Basle  Accord) '  include  definitions 
for  core  (Tier  1)  capital  and 


supplementary  (Tier  2)  capital.^  Under 
the  Agencies'  capital  standards.  Tier  1 
capital  generally  includes  common 
stockholders'  equity,  noncumulative 
perpetual  preferred  stock,  and  minority 
interests  in  the  equity  accounts  of 
consolidated  subsidiaries.  ^  The  common 
stockholders'  equity  component  is 
defined  to  include  common  stock; 
related  surplus;  and  retained  earnings 
(including  capital  reserves  and 
adjustments  for  the  cumulative  effect  of 
foreign  currency  translation);  less  net 
unrealised  holding  losses  on  AFS  equity 
securities  with  readily  determinable  fair 
values.  Net  imrealized  holding  gains  on 
such  equity  securities  and  net 
unreahzed  holding  gains  and  losses  on 
AFS  debt  securities  are  not  included  in 
the  Agencies'  regulatory  capital 
definition  of  common  stockholders' 
equity.*  Tier  2  capital  includes,  subject 
to  certain  limitations  and  conditions, 
the  allowance  for  loan  and  lease  losses; 
cumulative  perpetual  preferred  stock 
and  related  surplus;  and  certain  other 
maturing  or  redeemable  capital 
instnmients. 

The  Basle  Accord  also  permits 
institutions  to  include  up  to  45  percent 
of  the  pretax  net  unrealized  gains  on 
equity  securities  in  supplementary 
capital.  As  explained  in  the  Basle 
Accord,  the  55  percent  discoimt  is 
applied  to  the  unrealized  gains  to  reflect 
the  potential  volatility  of  this  form  of 
lureaUzed  capital,  as  well  as  the  tax 
liability  charges  that  generally  would  be 
incurred  if  the  unrealized  gain  were 
realized  or  otherwise  taxed  currently. 
When  the  Agencies  implemented  the 
Basle  Accord  by  issuing  their  respective 
risk-based  capital  standards  in  1989, 
they  decided  not  to  include  unrealized 
gains  on  AFS  equity  securities  in  Tier  2 
capital. 


■  The  Basle  Accord  is  a  risk-based  capital 
framework  developed  by  the  Basle  Committee  on 
Banking  Regulations  and  Supervisory  Practices  and 
endorsed  by  the  central  bank  governors  of  the 
Group  of  Ten  (G-10)  countries  in  July  1988.  The 
Basle  Committee  is  comprised  of  the  central  banks 
and  supervisory  authorities  from  the  G-10  countries 
(Belgium,  Canada,  France,  Germany,  Italy,  Japan, 
the  Netherlands,  Sweden,  Switzerland,  the  United 
Kingdom,  and  the  United  States)  and  Luxembourg. 


'  Each  Agency's  risk-based  capital  standards 
contain  more  detailed  descriptions  of  core  and 
supplementary  capital.  See  12  CFR  Part  3, 
Appendix  A,  for  national  banks;  12  CFR  Part  208, 
Appendix  A,  for  state  member  banks;  12  CFR  Part 
22S,  Appendix  A,  for  bank  holding 

'Bank  holding  companies  may  also  include 
limited  amounts  of  cumulative  petpetual  preferred 
stock  in  Tier  1  capital. 

*For  regulatory  reporting  purposes,  institutions 
record  net  unrealized  gains  and  losses  on  AFS 
securities  (debt  and  equity)  in  accordance  with 
Statement  of  Financial  Accounting  Standards 
(SFAS)  No.  115,  "Accounting  for  Certain 
Investments  in  Debt  and  Equity  Securities."  AFS 
securities  are  all  debt  securities  not  held  for  trading 
that  an  institution  does  not  have  the  positive  intent 
and  ability  to  bold  to  maturity  and  equity  securities 
with  readily  determinable  fair  values  not  held  for 
trading.  AFS  securities  must  be  reported  at  fair 
value  with  unrealized  holding  gains  or  losses  (i.e., 
the  amount  by  which  fair  value  exceeds  or  falls 
below  cost)  reported,  net  of  tax,  directly  in  a 
separate  component  of  conunon  stockholders' 
equity. 
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Proposed  Rule 

The  Agencies  believe  that  it  is 
afipropriate  to  continue  the  existing 
regulatory  capital  treatment  of  net 
unrealized  holding  gains  and  losses  on 
AFS  debt  securities  and  net  tinrealized 
holding  losses  on  AFS  equity  securities. 
However,  for  institutions  that  have  net 
unrealized  holding  gains  on  AFS  equity 
securities,  the  Agencies  decided  to 
consider  whether,  to  include  at  least  a 
portion  of  the  unrealized  gains  on  such 
securities  in  regulatory  capital. 
Accordingly,  on  October  27, 1997,  the 
Agencies  published  a  joint  proposal  to 
amend  their  respective  risk-based 
capital  standards  for  institutions  (62  FR 
55682). 

-Specifically,  the  Agencies  proposed, 
consistent  with  the  Basle  Accord,  to 
permit  institutions  that  legally  hold 
equity  securities  to  include  up  to  45 
percent  of  the  pretax  net  unrealized 
holding  gains  (that  is,  the  excess 
amount,  if  any,  of  fair  value  over 
historical  cost)  on  AFS  equity  securities 
in  Tier  2  capital.  The  proposed  rule 
required  that  equity  securities  be  valued 
in  accordance  with  GAAP  and  have 
readily  determinable  fair  values,'  and 
institutions  should  be  able  to 
substantiate  those  values.  In  the  event 
that  an  Agency  determines  that  an 
institution's  AFS  equity  securities  are 
not  prudently  valued  in  accordance 
with  GAAP,  the  institution  may  be 
precluded  from  including  all  or  a 
portion  of  the  45  percent  of  pretax  net 
unrealized  holding  gains  on  those 
securities  in  Tier  2  capital. 

Comments  Received 

The  Agencies  received  eleven 
comments  on  the  proposal,  six  fi-om 
financial  institutions  and  five  from 
banking  trade  associations.  Seven 
commenters  expressed  support  for  the 
proposal;  the  remaining  four 
respondents  were  opposed. 


'The  Agencies  intend  to  rely  on  the  guidance  set 
forth  In  SFAS  115  for  purposes  of  determining 
whether  equity  securities  have  fair  values  that  are 
"readily  determinable."  Under  SFAS  115,  the  Sail 
value  of  an  equity  security  is  readily  determinable 
if  sales  prices  or  bid-and-ask  quotations  are 
currently  available  on  a  securities  exchange 
registered  with  the  Securities  and  Exchange 
Commission  or  in  the  over-the-counter  market, 
provided  that  those  prices  or  quotations  for  the 
over-the-counter  market  are  publicly  reported  by 
the  National  Association  of  Securities  Dealers 
Automated  Quotations  System  or  by  the  National 
Quotations  Bureau.  Restricted  stock  does  not  meet 
this  definition.  The  fair  value  of  an  equity  security 
traded  only  in  a  foreign  market  is  readily 
determinable  if  that  foreign  market  is  of  a  breadth 
and  scope  comparable  to  one  of  the  U.S.  markets 
referred  to  previously.  The  fair  value  of  an 
investment  in  a  mutual  fund  is  readily  determinable 
if  the  fair  value  per  share  (unit)  is  determined  and 
published  and  is  the  basis  for  current  transactions. 


Respondents  supporting  the  proposal 
included  three  institutions  and  four 
trade  associations.  These  commenters 
generally  believe  that  convergence  with 
the  Basle  Accord  will  result  in  greater 
uniformity  with  foreign  capital 
standards,  and  will  mitigate  a  source  of 
competitive  inequality  arising  from 
continuing  differences  in  supervisory 
capital  requirements  across  countries. 
Three  commenters  representing  trade 
associations  further  emphasized  that  the 
proposed  rule  would  treat  net 
unrealized  holding  gains  on  AFS  equity 
securities  more  consistently  with  the 
current  treatment  of  net  unrealized 
holding  losses  since  the  latter  are 
already  deducted  from  Tier  1  capital. 
Another  commenter  observed  that 
including  net  unrealized  holding  gains 
in  Tier  2  capital  is  more  comparable  to 
the  GAAP  treatment  of  such  gains  as  a 
component  of  equity  capital. 

Opponents  of  the  proposal,  three 
financial  institutions  and  one  banking 
trade  association,  expressed  varying 
concerns.  The  financial  institution 
representatives  generally  stated  that  the 
proposed  rule  would  place  an  . 
additional  burden  on  small  community 
banks.  The  remaining  opponent  of  the 
proposed  rule  expressed  opposition  to 
the  fair  value  treatment  of  debt  and 
equity  securities  for  regulatory  capital 
calculations  (an  opinion  expressed  by 
two  other  trade  associations,  despite 
their  support  for  the  proposal),  lliis 
commenter  noted  that  market 
fluctuations  could  have  a  significant 
impact  on  capital  levels  if  the 
imrealized  equity  gains  are  included 
and  the  proposed  discount  may  be 
insufficient  to  absorb  the  potential 
volatility  in  the  value  of  these  assets. 
This  commenter  also  disagreed  with  the 
timing  of  the  proposal,  indicating  that 
the  currently  strong  market  could  create 
equity  holding  gains  that  may  not  be 
sustained  if  the  economy  weakens.  In 
such  an  event,  the  commenter  was 
concerned  that  institutions  imduly 
relying  on  unrealized  holding  gains  in 
their  portfolios  may  find  their  capital 
levels  falling  below  regulatory 
minimtims  due  to  an  adverse  change  in 
market  conditions. 

Several  commenters  made  suggestions 
for  improvements  or  requests  for 
clarification.  Two  supporters  of  the 
proposal  recommended  that  the 
Agencies  further  amend  the  risk-based 
capital  guidelines  to  eliminate  the  Tier 
1  capital  deduction  for  net  unrealized 
losses  on  AFS  equity  securities  in  favor 
of  a  deduction  from  Tier  2  capital, 
thereby  providing  parallel  treatment  of 
both  unrealized  gains  and  losses  on  AFS 
equity  securities.  Others,  claiming  that 
AFS  debt  securities  are  as  fiquid  and 


marketable  as  AFS  equity  holdings, 
recommended  that  the  Agencies  wori^ 
with  the  Basle  Committee  to  allow 
unrealized  holding  gains  on  debt 
securities  to  be  treated  as 
supplementary  capital. 

Two  commenters,  each  with  a 
different  overall  opinion  of  the 
proposed  rule,  questioned  the  proposed 
55  percent  discount  appUed  to  the 
amount  permitted  to  be  recognized  for 
regtUatory  capital  purposes.  One  stated 
that  the  discoimt  was  excessive  and 
suggested  the  Agencies  consider 
eliminating  or  reducing  the  discount. 
While  generally  in  favor  of  the  proposal, 
this  commenter  noted  that  a  comparable 
discount  was  not  required  by  GAAP  and 
pointed  out  that  unrealized  losses  were 
not  similarly  discounted.  The  other 
commenter  believed  unrealized  equity 
gains  should  either  be  fully  recognized 
in  capital  or  be  entirely  disallowed. 
Since  the  commenter  expected  a 
discount  to  be  included  in  the  final  rule, 
the  commenter  voiced  overall 
opposition  to  the  proposal. 

The  Agencies  were  also  asked  to 
clarify  tha^the  proposal  applies  to 
equity  securities  held  in  subsidiaries  of 
financial  institutions.  Finally,  two 
commenters  supported  a  reexamination 
of  the  whole  risk-based  capital 
framework,  contending  that  the 
framework  is  too  complex  for  small, 
traditional  institutions  and  the  current 
risk  weight  categories  are  too  broad. 

Response  to  Conudents 

After  carefully  considering  the 
comments  received,  the  Agencies  are 
adopting  the  final  rule  substantially  as 
proposed.  The  Agencies  agree  that 
adopting  this  rule  will  result  in  more 
consistency  with  the  capital  standards 
applied  to  financial  institutions  in  other 
countries  that  have  adopted  the 
treatment  permitted  in  the  Besle 
Accord.  Although  limited  to  a 
supplementary  capital  item,  recognizing 
unrealized  gains  on  AFS  equity 
securities  in  Tier  2  capital  is  more 
consistent  with  the  treatment  of 
unrealized  losses  on  such  equity 
securities  and  is  also  more  comparable 
to  the  GAAP  treatment  of  such  gains  as 
a  component  of  equity  capital. 

Under  the  final  rule  an  institution  is 
permitted,  but  not  required,  to  recognize 
up  to  45  percent  of  pretax  net 
unrealized  holding  gains  on  AFS  equity 
securities  in  Tier  2  capital.  The 
information  the  institution  must 
assemble  in  support  of  such  treatment  is 
the  same  as  that  already  used  by  the 
institution  when  it  prepares  its 
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regulatory  reports  *  in  accordance  with 
GAAP  and  there  are  no  new  capital 
restrictions  or  limitations  imposed. 
Consequently,  the  Agencies  find  no 
reason  to  believe  that  this  final  rule 
places  an  additional  burden  on 
institutions  of  any  size,  including  small 
community  banks. 

Unrealized  gains  and  losses  on  many 
financial  assets,  including  AFS  debt 
securities  and  most  loans,  are  ignored 
for  purposes  of  calculating  capital  under 
the  Agencies'  leverage  and  risk-based 
capital  standards.  However,  the 
Agencies  do  not  agree  witli  the 
argiunent  raised  in  some  of  the 
comment  letters  that,  for  regulatory 
capital  purposes,  historical  cost  (rather 
than  fair  value)  should  be  used  for 
equity  securities.  To  the  contrary,  the 
Agencies  believe  that  the  fair  value  of 
equity  securities  is  relevant  when 
evaluating  regulatory  capital. 

At  the  tune  the  risk-based  capital 
guidelines  were  promulgated  in  1989, 
GAAP  and  the  regulatory  reporting  rules 
generally  required  equity  investments  to 
be  valued  at  the  lower  of  cost  or  market 
(LCX^OM)  with  any  net  unrealized  losses 
on  these  investments  deducted  from 
equity  capital.^  Consistent  with  this 
LOCOM  accounting  approach,  the 
Agencies  did  not  include  net  uxuealized 
gains  on  equity  securities  in  Tier  2 
capital.  However,  in  1993,  SFAS  115 
was  adopted.  This  accounting  standard, 
which  applies  fair  value  accoimting  to 
many  equity  securities  and  requires 
institutions  to  reflect  changes  in  the  fair 
value  of  their  AFS  equity  securities  as 
a  component  of  equity  capital,  was  also 
adopted  by  the  Agencies  for  regulatory 
reporting  purposes.  Although  SFAS  115 
further  requires  AFS  debt  securities  to 
be  carried  at  fair  value,  the  unreahzed 
holding  gains  and  losses  on  these 
securities  generally  are  more  temporary 
in  nature  because  the  fair  values  of  these 
debt  instruments,  over  time,  tend  to 
approach  their  respective  face  values. 
Thus,  any  unrealized  gains  and  losses 
on  these  debt  instruments  generally 
diminish  as  the  instruments  draw  closer 
to  their  maturity  dates.  As  a  result,  the 
Agencies  continue  to  believe  that 
unrealized  gains  and  losses  on  AFS  debt 
instruments  are  appropriately  excluded 
from  regulatory  capital.  However,  the 
Agencies  now  believe  it  is  appropriate, 
subject  to  prudential  supervisory 


*  These  reports  are  the  Consolidated  Reports  of 
Condition  and  Income  for  banks  supervised  by  the 
OCC.  the  Board,  or  the  FDIC:  the  Thrift  Financial 
Report  for  thrift  institutions  supervised  by  the  OTS: 
and  the  FR  Y-9C  Report  for  bank  holding 
companies  supervised  by  the  Board. 

''This  LOCOM  accounting  approach  for  equity 
securities  was  i«quired  by  SFAS  No.  12, 
"Aceounting  for  Certain  Marketable  Securities." 


limitations,  to  include  in  Tier  2  capital 
at  Jeast  a  portion  of  an  institution's  net 
unrealized  holding  gains  on  AFS  equity 
securities.  Consistent  with  current 
supervisory  policy,  to  the  extent  that 
unrealized  gains  and  losses  on  AFS  debt 
securities  and  other  assets  are  not 
formally  recognized  for  regulatory 
capital  purposes,  the  Agencies  will 
continue  to  consider  the  impact  of  any 
appreciation  or  depreciation  on  these 
assets  when  evaluating  an  institution's 
capital  adequacy. 

This  final  rule  does  not  revise  the 
treatment  of  net  unrealized  losses  on 
AFS  equity  securities.  The  Agencies 
believe  any  measure  of  potential  loss 
must  be  reflected  in  Tier  1  capital  so  as 
to  provide  an  adequate  cushion  against 
risk.  Therefore,  in  accordance  with  the 
Agencies'  existing  capital  standards, 
these  net  unrealized  losses  will 
continue  to  be  deducted  in  determining 
Tier  1  capital. 

The  Agencies  agree  with  the  concerns 
of  the  commenter  that  market 
fluctuations  could  have  a  significant 
impact  on  capital  levels  if  net 
unrealized  holding  gains  on  equity 
securities  are  included  in  Tier  2  capital. 
Thus,  as  a  prudent  supervisory 
constraint,  and  consistent  with  the  Basle 
Accord,  it  appears  appropriate  to  limit 
the  amount  of  net  appreciation  on  AFS 
equity  securities  that  may  be  included 
in  Tier  2  capital  to  no  more  than  45 
percent  of  the  pretax  net  unrealized 
holding  gains  on  these  secujities. 
Although  not  required  by  GAAP,  this 
discount  will  help  minimize 
supervisory  concerns  about  market 
volatility,  forced  sale  risk,  and  possible 
tax  charges. 

Furthermore,  to  prevent  undue 
reliance  on  such  gains  to  meet 
minimiun  capital  requirements, 
unrealized  gains  on  AFS  equity 
securities  are  not  included  in  the 
calculation  of  Tier  1  capital  imder  the 
Agencies'  leverage  and  risk-based 
capital  ratios.  Although  up  to  45  percent 
of  these  net  unrealizend  holding  gains 
may  be  included  in  calculating  total 
risk-based  capital,  the  allowable  portion 
of  these  gains  is  only  included  in  Tier 
2  capital,  which,  in  turn,  is  limited 
under  the  Agencies'  risk-based  capital 
standards  to  no  more  than  100  percent 
of  Tier  1  capital. 

The  proposed  rulemaking  did  not 
address  how  unrealized  gains  on  equity 
securities  that  are  held  by  an 
institution's  subsidiaries  should  be 
treated  in  those  cases  where  the 
institution's  investment  in  the 
subsidiary  itself  is  required  to  be 
deducted  from  regulatory  capital.  If  an 
institution's  investment  in  a  subsidiary 
is  deducted  for  regulatory  capital 


purposes,  any  unrealized  gains  on 
equity  securities  held  by  the  subsidiary 
will  not  be  included  in  the  institution's 
Tier  2  capital.  On  September  12, 1997, 
the  FDIC  published  a  request  for 
comments  regarding  proposed  changes 
to  the  rules  regarding  the  activities  of 
insured  state  banks  and  insured  state 
savings  associations  (62  FR  47969).  If 
this  rule  is  adopted  as  proposed  by  the 
FDIC,  a  state  institution's  investment  in 
a  subsidiary  which,  in  turn,  invests  in 
listed  equity  securities  or  shares  of 
investment  companies  of  a  type  not 
permitted  for  a  national  bank  or  federal 
savings  association,  as  authorized  by  the 
proposed  rule  in  the  case  of  well- 
capitalized  institutions,  would  be 
deducted  from  Tier  1  capital  for 
regulatory  capital  purposes. 

Finally,  the  Agencies  have  considered 
the  commenters'  concern  that  the 
current  risk-based  capital  rules  are  too 
complex  for  small  traditional 
institutions  and  that  the  current  risk 
weight  categories  are  too  broad. 
Although  the  Agencies  are  sympathetic 
to  this  concern  and  will  continue  to 
seek  ways  to  reduce  burden  on  banks 
wherever  appropriate,  a  broad-based 
reexamination  of  the  risk-based  capital 
framework  is  outside  the  scope  of  this 
rulemaking. 

Final  Rule 

After  careful  consideration  of  all  the 
comments  received,  the  Agencies  have 
decided  to  adopt  the  final  rule  with  only 
minor  technical  modifications.  Under 
the  final  rule,  institutions  that  legally 
hold  equity  securities  are  permitted  to 
include  up  to  45  percent  of  the  pretax 
net  unrealized  holding  gains  on  AFS 
equity  securities  in  Tier  2  capital. 
Revisions  from  the  original  proposal 
have  been  limited  to  minor  changes  in 
the  regulatory  text  to  ensure  consistency 
among  the  rules  issued  by  each  Agency. 

Institutions  need  to  be  aware  that, 
although  including  a  portion  of 
unrealized  gains  on  ^S  equity 
securities  in  Tier  2  capital  may  increase 
their  total  risk-based  capital  ratio,  it  may 
reduce  their  Tier  1  risk-based  capital 
ratio.8  Such  decreases  could  occur 
because  an  institution's  total  risk- 
weighted  assets  (the  denominator  for 
both  the  Tier  1  and  total  risk-based 
capital  ratios)  would  increase  by  the 
amount  of  pretax  net  unrealized  holding 
gains  on  AFS  equity  securities  included 
in  Tier  2  capital.  However,  none  of  these 
gains  would  be  included  in  Tier  1 


■The  leverage  ratio  will  not  be  affected  because 
the  unrealized  gains  on  AFS  equity  securities  are 
not  included  in  the  numerator  (Tier  1  capital)  nor 
the  denominator  (total  assets  as  defined  in  the 
agencies'  capital  standards)  when  computing  the 
leverage  ratio. 
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capital,  thereby  potentially  decreasing 
an  institution's  Tier  1  risk-based  capital 
ratio.  For  this  reason,  institutions 
should  weigh  the  effects  on  both  their 
total  risk-based  capital  ratio  and  Tier  1 
risk-based  capital  ratio  when 
determining  the  amount  of  unrealized 
gains  on  AFS  equity  securities,  if  any. 
to  include  in  Tier  2  capital. 

Early  Compliance 

Subject  to  certain  exceptions.  12 
U.S.C.  4802(b)  provides  that  new 
regulations  and  amendments  to 
regulations  prescribed  by  a  Federal 
bulking  agency  which  impose 
additional  reporting,  disclosures,  or 
other  new  requirements  on  an  insured 
depository  institution  shall  take  effect 
on  the  first  day  of  a  calendar  quarter 
which  begins  on  or  after  the  date  on 
which  the  regulations  are  published  in 
final  form.  However,  section  4802(b) 
also  permits  persons  who  are  subject  to 
such  regulations  to  comply  with  ihe 
regulation  before  its  effective  date. 
Accordingly,  the  Agencies  will  not 
object  if  an  institution  wishes  to  apply 
the  provisions  of  this  final  rule 
beginning  with  the  date  it  is  published 
in  the  Federal  Register. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  Agencies 
have  determined  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
in  accordance  with  the  spirit  and 
purposes  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The  final  rule 
will  permit,  but  not  obligate, 
institutions  to  include  up  to  45  percent 
of  the  pretax  net  unreaUzed  holding 
gains  on  AFS  equity  securities  in  Tier  2 
capital.  The  information  which  an 
institution  must  assemble  in  support  of 
such  treatment  is  the  same  as  that 
already  created  when  it  prepares  its 
regulatory  reports  in  accordance  with 
GAAP.  For  those  institutions  choosing 
to  utilize  the  final  rule,  the  effect  would 
be  to  increase  immediately  the  amoimt 
of  Tier  2  capital  held  by  institutions, 
including  small  institutions,  by  the 
amount  of  their  qualifying  pretax  net 
unrealized  holding  gains  on  such 
securities  subject  to  the  existing  limit  on 
Tier  2  capital.  Thereafter,  the  amount  of 
Tier  2  capital  will  increase  or  decrease 
as  the  fair  value  of  the  institution's 
holdings  of  AFS  equity  securities 
changes.  The  Agencies  have  concluded 
that  the  increase  and  changes  in  Tier  2 
capital  will  not  have  a  significant 
impact  on  the  amount  of  total  capital 
held  by  institutions,  regardless  of  size. 


Paperwork.Reduction  Act 

The  Agencies  have  determined  that 
the  final  rule  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  (Tide  II.  Pub.  L.  1004-121) 
provides  generally  for  agencies  to  report 
rules  to  Congress  for  review.  The 
reporting  requirement  is  triggered  when 
a  federal  agency  issues  a  final  rule. 
Accordingly,  the  Agencies  will  file  the 
appropriate  reports  with  Congress  as 
required  by  SBREFA. 

"rhe  Office  of  Management  and  Budget 
has  determined  that  this  final  rule  does 
not  constitute  a  "major  rule"  as  defined 
by  SBREFA. 

OCC  and  OTS  Executive  Order  12866 
Determination 

The  OCC  and  the  OTS  have 
determined  that  the  final  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

OCC  and  OTS  Unfunded  Mandates 
Reform  Act  of  1995  Determinations 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104-4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this  rule 
will  permit  institutions  to  include  up  to 
45  percent  of  pretax  net  unrealized 
holding  gains  on  AFS  equity  securities 
in  Tier  2  capital  under  the  Agencies' 
risk-based  capital  rules.  The  final  rule 
will  reduce  regulatory  burden  by 
increasing  the  amoimt  of  supplementary 
capital  held  by  certain  institutions.  The 
OCC  and  the  OTS  have  therefore 
determined  that  the  overall  effect  of  the 
rule  on  national  banks  and  thrifts  will 
not  result  in  aggregate  expenditures  by 
State,  local,  or  tribal  governments  or  by 
the  private  sector  of  $100  million  or 
more.  Accordingly,  the  OCC  and  the 
OTS  have  not  prepared  a  budgetary 
impact  statement  or  specifically 


addressed  the  regulatory  alternatives 
considered. 

List  of  Subjects 

12CFRPart3 

Administrative  practice  and 
procedure.  Capital.  National  bdnks. 
Reporting  and  recordkeeping 
requirements.  Risk. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking,  Confidential  business 
information.  Crime,  Currency.  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFR  Part  225 

Administrative  practice  and 
procedure,  Banks,  banking.  Federal 
Reserve  System.  Holding  Companies. 
Reporting  and  recordkeeping 
requirements,  Securities. 

12  CFR  Part  325 

Administrative  practice  and 
procedure.  Banks,  banking.  Capital 
adequacy.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 
State  non-member  banks. 

12  CFR  Part  567 

Capital.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Authority  and  Issuance 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

For  the  reasons  set  out  in  the  joint 
preamble,  part  3  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  3-MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  12  U.S.C  93a,  161, 1818, 
lS28(n),  1828  note,  1831n  note,  1835,  39(n. 
and  3909. 

2.  In  appendix  A  to  part  3,  section  2. 
is  amended  by  adding  a  new  paragraph 
(b)(5)  including  footnote  5  to  read  as 
follows: 

Appendix  A  to  Part  »-4Usk-Ba8ed  Capital 
Guidelines 

*  •        •        •        • 

Section  2.  Components  of  Capital. 

*  *         •        •        • 

(b)«  •  • 

(5)  Up  to  45  percent  of  the  pretax  net 
unrealized  holding  gains  (that  is,  the  excess, 
if  any,  of  the  fair  value  over  historical  cost) 
on  available-for-sale  equity  securities  with 


46522         Federal  Register /Vol.  63,  No.  169 /Tuesday,  September  1,  1998 /Rules  and  Regulations 


readily  determinable  fair  values.^  Unrealized 
gains  (losses)  on  other  types  of  assets,  such 
as  bank  premises  and  available-for-sale  debt 
securities,  are  not  included  in  Tier  2  capital, 
but  the  OCC  may  take  these  unrealized  gains 
(losses)  into  account  as  additional  factors 
when  assessing  a  bank's  overall  capital 
adequacy. 

•  •         •         •         • 

Dated:  August  12, 1998. 
JuUe  L.  WUliams, 

Acting  Comptroller  of  the  Currency. 

Federal  Reserve  System 

12  CFR  Chapter  II 

For  the  reasons  set  forth  in  the  joint 
preamble,  parts  208  and  225  of  chapter 
n  of  title  12  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PAFTT  208— MEMBERSHIP  OF  STATE 
BANKING  INSTTTUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  24,  36,  92(a),  93(a). 
248(a).  248(c),  321-338a,  371d,  461.  481-486, 
601,  611, 1814, 1816, 1818,  lS20(d)(9), 
1823(j),  1828(0),  1831, 1831o,  1831p-l. 
18311^1, 1835a,  1882,  2901-2907,  3105, 
3310,  3331-3351,  and  3906-3909;  15  U.S.C. 
78b,  781(b),  781(g),  78l(i),  78o-4(c)(5),  78q, 
78<j-l.  and  78w;  31  U.S.C.  5318;  42  U.S.C 
4012a,  4104a,  4104b,  4106,  and  4128. 

2.  In  appendix  A  to  part  208,  the 
introductory  paragraphs  in  section 
n.A.2.  are  revised  and  footnote  8  is 
removed  and  reserved  to  read  as 
follows: 

Appendix  A  to  Part  20ft— Capital  Adequacy 
Guidelines  for  State  Member  Banks:  Riak- 
Based  Measure 

•  •         *         •         • 

n.*  *  * 

A.  •  •  • 

2.  Supplementary  capital  elements  (Tier  2 
capital).  The  Tier  2  comi>onent  of  a  bank's 
qualifying  total  capital  may  consist  of  the 
following  items  that  are  de^ed  as 
supplementary  capital  elements: 

(i)  Allowance  for  loan  and  lease  losses 
(subject  to  limitations  discussed  below); 

(ii)  Perpetual  preferred  stock  and  related 
surplus  (subject  to  conditions  discussed 
below); 

(iii)  Hybrid  capital  instruments  (as  deHned 
below)  and  mandatory  convertible  debt 
securities; 

(iv)  Term  subordinated  debt  and 
intermediate-term  preferred  stock,  including 
related  surplus  (subject  to  limitations 
discussed  below); 

(v)  Unrealized~holding  gains  on  equity 
securities  (subject  to  limitations  discussed  in 
section  J7.  A.2.e.  of  this  appendix). 


The  maximum  amount  of  Tier  2  capital 
that  may  t>e  included  in  a  bank's  qualifying 
total  capital  is  limited  to  100  percent  of  Tier 
1  capital  (net  of  goodwill  and  other 
intangible  assets  required  to  be  deducted  in 
accordance  with  section  Z7.B.l.b.  of  this 
appendix). 

The  elements  of  supplementary  capital  are 
discussed  in  greater  detail  below. 

•  •         •         •         • 

3.  In  appendix  A  to  part  208,  section 
n.A.2.,  paragraphs  d.  and  e.  are  revised 
to  read  as  follows: 

•  •        •        *        • 

n.  •  *  * 

A.  •   •   • 

2   *    •   * 

d.  Subordinated  debt  and  intermediate 
term  preferred  stock,  (i)  The  aggregate 
amount  of  term  subordinated  debt  (excluding 
mandatory  convertible  debt]  and 
intermediate-term  preferred  stock  that  may 
be  treated  as  supplementary  capital  is  limited 
to  50  percent  of  Tier  1  capital  (net  of 
goodwill  and  other  intangible  assets  required 
to  be  deducted  in  accordance  with  section 
iJ.B.l.b.  of  this  appendix).  Amounts  in  excess 
of  these  limits  may  be  issued  and.  while  not 
included  in  the  ratio  calculation,  will  be 
taken  into  account  in  the  overall  assessment 
of  a  bank's  funding  and  Rnancial  condition. 

(ii)  Subordinated  debt  and  intermediate- 
term  preferred  stock  must  have  an  original 
weighted  average  maturity  of  at  least  five 
years  to  qualify  as  supplementary  capital.  (If 
the  holder  has  the  option  to  require  the  issuer 
to  redeem,  repay,  or  repurchase  the 
instrument  prior  to  the  original  stated 
maturity,  maturity  would  be  defined,  for  risk- 
based  capital  purposes,  as  the  earliest 
possible  date  on  which  the  holder  can  put 
the  instrument  back  to  the  issuing  bank.)  '^  In 
the  case  of  subordinated  debt,  the  instrument 
must  be  unsecured  and  must  clearly  state  on 
its  face  that  it  is  not  a  deposit  and  is  not 
insured  by  a  Federal  agency.  To  qualify  as 
capital  inbanks,  debt  must  be  subordinated 
to  general  creditors  and  claims  of  depositors. 
Consistent  with  current  regulatory 
requirements,  if  a  state  member  bank  wishes 
to  redeem  subordinated  debt  before  the  stated 
maturity,  it  must  receive  prior  approval  of 
the  Federal  Reserve. 

e.  Unrealized  gains  on  equity  securities 
and  unrealized  gains  (losses)  on  other  assets. 
Up  to  45  percent  of  pretax  net  unrealized 
holding  gains  (that  is,  the  excess,  if  any,  of 
the  fair  value  over  historical  cost)  on 
available-for-sale  equity  securities  with 
readily  determinable  fair  values  may  be 
included  in  supplementary  capital.  However, 
the  Federal  Reserve  may  exclude  all  or  a 
portion  of  these  unrealized  gains  from  Tier  2 


'  The  OCC  reserves  the  authority  to  exclude  all  or 
a  portion  of  unrealized  gains  from  Tier  2  capital  if 
the  OCC  determines  that  the  equity  securities  are 
not  prudently  valued. 


■'As  a  limited-life  capital  instrument  approaches 
maturity  it  begins  to  take  on  characteristics  of  a 
short-term  obligation.  For  this  reason,  the 
outstanding  amount  of  term  subordinated  delrt  and 
limited-life  preferred  stock  eligible  for  inclusion  in 
Tier  2  is  reduced,  or  discounted,  as  these 
instruments  approach  maturity:  one-fifth  of  the 
original  amount  (less  redemptions)  is  excluded  each 
year  during  the  instrument's  last  five  years  before 
maturity.  When  the  remaining  maturity  is  less  than 
one  year. -the  instrument  is  excluded  £rom  Tier  2 
capital. 


capital  if  the  Federal  Reserve  determines  that 
the  equity  securities  are  not  prudently 
valued.  Unrealized  gains  (losses)  on  other 
types  of  assets,  such  as  bank  premises  and 
available-for-sale  debt  securities,  are  not 
included  in  supplementary  capital,  but  the 
Federal  Reserve  may  take  these  unrealized 
gains  (losses)  into  account  as  additional 
fectors  when  assessing  a  bank's  overall 
capital  adequacy. 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATK)N  Y) 

1.  The  authority  citation  for  part  225 
is  revised  to  read  as  follows: 

Authmity:  12  U.S.C  1817(j)(13),  1818, 
1828(o),  18311, 1831p-l,  1843(c)(8),  1844(b), 
1972(1).  3106.  3108,  3310,  3331-3351.  3907, 
and  3909. 

2.  In  appendix  A  to  part  225,  the 
introductory  paragraphs  of  section 
U.A.2.  are  revised  and  footnote  8  is 
removed  and  reserved  to  read  is 
follows: 

Appendix  A  to  Part  225— Capital  Adequacy 
Guidelines  for  Bank  Holding  Companies: 
Risk-Based  Measure 

•  •         •         •         • 

n.  *  •  * 

A.  •  •  • 

2.  Supplementary  capital  elements  (Tier  2 
capital).  The  Tier  2  component  of  an 
institution's  qualifying  total  capital  may 
consist  of  the  following  items  that  are 
defined  as  supplementary  capital  elements: 

(i)  Allowance  for  loan  and  lease  losses 
(subject  to  limitations  discussed  below); 

(ii)  Perpetual  preferred  stock  and  related 
surplus  (subject  to  conditions  discussed 
below); 

(iii)  Hybrid  capital  instruments  (as  defined 
below),  perpetual  debt  and  mandatory 
convertible  debt  securities; 

(iv)  Term  subordinated  debt  and 
intermediate-term  preferred  stock,  including 
related  surplus  (subject  to  limitations 
discussed  below); 

(v)  Unrealized  holding  gains  on  equity 
securities  (subject  to  limitations  discussed  in 
section  n.A.2.e.  of  this  appendix). 

The  maximum  amount  of  Tier  2  capital 
that  may  he  included  in  an  organization's 
qualifying  total  capital  is  limited  to  100 
{jercent  of  Tier  1  capital  (net  of  goodwill  and 
other  intangible  assets  required  to  be 
deducted  in  accordance  with  section  II.B.l.b. 
of  this  appendix). 

The  elements  of  supplementary  capital  are 
discussed  in  greater  detail  below. 

•  •        •        •        • 

3.  In  appendix  A  to  part  225,  section 
U.A.2.,  paragraphs  d  and  e  are  revised  to 
read  as  follows: 

•  •        •        •        • 

n.  •  *  * 
A.  •  •  * 

2.  *  •  • 

d.  Subordinated  debt  and  intermediate- 
term  preferred  stock,  (i)  The  aggregate 
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amount  of  term  subordinated  debt  (excluding 
mandatory  convertible  debt]  and 
intermediate-term  preferred  stock  that  may 
be  treated  as  supplementary  capital  is  limited 
to  50  percent  of  Tier  1  capital  (net  of 
goodwill  and  other  intangible  assets  required 
to  be  deducted  in  accordance  with  section 
II.B.l.b.  of  this  appendix).  Amounts  in  excess 
of  these  limits  may  be  issued  and,  while  not 
included  in  the  ratio  calculation,  will  he 
taken  into  account  in  the  overall  assessment 
of  an  organization's  funding  and  financial 
condition. 

(ii)  Subordinated  debt  and  intermediate- 
term  preferred  stock  must  have  an  original 
weighted  average  maturity  of  at  least  five 
years  to  qualify  as  supplementary  capital. '^ 
(If  the  holder  has  the  option  to  require  the 
issuer  to  redeem,  repay,  or  repurchase  the 
instrument  prior  to  the  stated  maturify, 
maturify  would  be  defined,  for  risk-based 
capital  purposes,  as  the  earliest  possible  date 
on  which  the  holder  can  put  the  instrument 
back  to  the  issuing  banking  organization.)  '^ 
In  the  case  of  subordinated  debt,  the 
instrument  must  be  unsecured  and  must 
clearly  state  on  its  &ce  that  it  is  not  a  deposit 
and  is  not  insiuvd  by  a  Federal  agency.  Bank 
holding  company  debt  must  be  subordinated 
in  the  right  of  payment  to  all  senior 
indebtedness  of  the  company. 

e.  Unrealized  gains  on  equity  securities 
and  unrealized  gains  (losses)  on  other  assets. 
Up  to  45  percent  of  pretax  net  unrealized 
holding  gains  (that  is,  the  excess,  if  any,  of 
the  fail  value  over  historical  cost)  on 
available-for-sale  equify  securities  with 
readily  determinable  fair  values  may  be 
included  in  supplementary  capital.  However, 
the  Federal  Reserve  may  exclude  all  or  a 
portion  of  these  unrealized  gains  from  Tier  2 
capital  if  the  Federal  Reserve  determines  that 
the  equify  securities  are  not  prudently 
valued.  Unrealized  gains  (losses)  on  other  ~ 
types  of  assets,  such  as  bank  premises  and 
available-for-sale  debt  securities,  are  not 
included  in  supplementary  capital,  but  the 
Federal  Reserve  may  take  these  unrealized 
gains  (losses)  into  account  as  additional 
factors  when  assessing  an  institution's 
overall  capital  adequacy. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  August  25, 1998. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 

12  CFR  Chapter  III 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  325  of  chapter  III  of  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  325— CAPfTAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authorify:  12  U.S.C.  1815(a),  1815(b), 
1816, 1818(a],  1818(b),  1818(c).  1818(t), 
1819(Tenth),  1828(c),  1828(d),  1828(i), 
1828(n),  1828(o),  1831o,  1835.  3907.  3909, 
4808;  Pub.  L  102-233, 105  Stat.  1761. 1789. 
1790  (12  U.S.C  1831n  note);  Pub.  L  102- 
242. 105  Stat  2236.  2355,  as  amended  by 
Pub.  L.  103-325. 108  Stat  2160.  2233  (12 
U.S.C  1828  note);  Pub.  L  102-242. 105  Stot 
2236,  2386.  as  amended  by  Pub.  L.  102-550. 
106  Stat  3672,  4089  (12  U.S.C.  1828  note). 

2.  In  appendix  A  to  part  325,  the 
introductory  paragraphs  of  section  1.^4.2. 
are  revised  to  read  as  follows: 

Appendix  A  to  Part  325— Statement  of  Policy 
on  Risk-Based  Capital 

1.  •  •  • 
A*  *     * 

2.  Supplementary  capital  elements  (Tier  2) 
consist  of: 

i.  Allowance  for  loan  and  lease  losses,  up 
to  a  maximum  of  1.25  percent  of  risk- 
weighted  assets; 

ii.  Cumulative  f>erp)etual  preferred  stock, 
long-term  preferred  stock  (original  maturify 
of  at  least  20  years],  and  any  related  surplus; 

iii.  Perpetual  preferred  stock  (and  any 
related  surplus)  where  the  dividend  is  reset 
periodically  based,  in  whole  or  pari,  on  the 
bank's  current  credit  standing,  regardless  of 
whether  the  dividends  are  cumulative  or 
noncumulative; 

iv.  Hybrid  capital  instruments,  including 
mandatory  convertible  debt  securities; 

V.  Term  subordinated  debt  and 
intermediate-term  preferred  stock  (original 


average  maturify  of  five  years  or  more)  and 
any  related  surplus;  and 

vi.  Net  unrealized  holding  gains  on  equify 
securities  (subject  to  the  limitations 
discussed  in  paragraph  I.A.2.({)  of  this 
section). 

The  maximum  amount  of  Tier  2  capital 
that  may  be  recognized  for  risk-based  capital 
purposes  is  limited  to  100  percent  of  Tier  1 
capital  (after  any  deductions  for  disallowed 
intangibles  and  disallowed  deferred  tax 
assets).  In  addition,  the  combined  amount  of 
term  subordinated  debt  and  intermediate- 
term  preferred  stock  that  may  be  treated  as 
part  of  Tier  2  capital  for  risk-based  capital 
purposes  is  limited  to  50  percent  of  Tier  1 
capital.  Amounts  in  excess  of  these  limits 
may  be  issued  but  are  not  included  in  the 
calculation  of  the  risk-based  capital  ratio. 
•         •         •         *         • 

3.  In  appendix  A  to  part  325,  the  last 
undesignated  paragraph  of  section 
I.A.2.,  entitled  "Discount  of  limited-life 
supplementary  capital  instruments,"  is 
designated  as  paragraph  (e)  and  a  new 
paragraph  (f)  is  added  to  section  I.A.2. 
to  read  as  follows: 


I. 


2  •   •   • 

(f)  Unrealized  gains  on  equity  securities 
and  uruvatized  gains  (losses)  on  other  assets. 
Up  to  45  f>ercent  of  pretax  net  uiuealized 
holding  gains  (that  is,  the  excess,  if  any.  of    ; 
the  &ir  value  over  historical  cost)  on 
available-for-sale  equify  securities  with 
readily  determinable  fair  values  may  be 
included  in  supplementary  capital.  However, 
the  FDIC  may  exclude  all  or  a  portion  of 
these  unrealized  gains  from  Tier  2  capital  if 
the  FDIC  determines  that  the  equity 
secvuities  are  not  prudently  valued. 
Unrealized  gains  (losses)  on  other  types  of 
assets,  such  as  bank  premises  and  available- 
for-sale  debt  securities,  are  not  included  in 
supplementary  capital,  but  the  FDIC  may 
take  these  unrealized  gains  (losses)  into 
account  as  additional  factors  when  assessing 
a  bank's  overall  capital  adequacy. 
•         •         •         •         •  ' 

4.  In  appendix  A  to  part  325,  Table  I 
is  revised  to  read  as  follows: 


Table  I.—  Definition  of  Qualifying  Capital 


Components 


Minimum  requireme^  and  limitations 


(1)  Core  Capital  (Tier  1)  

(2)  Comnwn  stockhokJers'  equity  capital  

(3)  Noncumulative  perpetual  preferred  stock  and  any  related  surplus  .... 

(4)  Minorify  Interests  in  equity  capital  accounts  of  consolidated  subsidi- 
aries. 

(5)  Less:  All  intangible  assets  other  ttian  nxxtgage  senncing  rights  and 
purchased  credit  card  relationships. 

(6)  Less:  Certain  deferred  tax  assets 


Must  equal  or  exceed  4%  of  risk-weighted  assets. 
No  limit. ' 
No  limit' 
No  limit' 


P) 
P) 


■^Unsecured  term  debt  issued  by  bank  holding 
companies  prior  to  March  12, 1988,  and  qualifying 
as  secondary  capital  at  the  time  of  issuance 
continues  to  qualify  as  an  element  of 
supplementary  capital  under  the  risk-based 
framework,  subject  to  the  SO  percent  of  Tier  1 
capital  limitation.  Bank  holding  company  term  debt 


issued  on  or  after  March  12, 1988,  must  he 
subordinated  in  order  to  qualify  as  capital. 

'^  As  a  limited-life  capital  instrument  approaches 
maturity  it  liegins  to  take  on  characteristics  of  a 
short-term  obligation.  For  this  reason,  the 
outstanding  amount  of  term  subordinated  del>t  and 
limited-life  preferred  stock  eligible  for  inclusion  in 


Tier  2  is  reduced,  or  discounted,  as  these 
instruments  approach  maturity:  one-fifth  of  the   , 
original  amount  (less  redeiAptions)  is  excluded  each 
year  during  the  instrument's  last  five  years  tiefore 
maturity.  When  the  remaining  maturity  is  less  than 
one  year,  the  instrument  is  excluded  bom  Tier  2 
capital 
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Table  I.—  Definition  of  Qualifying  Capital— Continued 


Components 


(7)  Supplementary  Capital  (Tier  2) 

(8)  Allowance  for  loan  and  lease  losses 

(9)  Unrealized  gains  on  certain  equity  securities' 

(10)  Cumulative  perpetual  and  long-term  preferred  stock  (original  matu- 
rity of  20  years  or  more)  and  any  related  surplus. 

(11)  Auction  rate  and  similar  preferred  stock  (tx>tti  cumulative  and  non- 
cumulative). 

(12)  Hybrid  capital  instalments  (including  mandatory  convertible  debt 
securities). 

(13)  Tenn  subordinated  debt  and  Mntermediate-term  preferred  stock 
(original  weighted  average  maturity  of  five  years  or  more). 

(14)  Deductions  (from  the  sum  of  Tier  1  plus  Tier  2). 

(15)  Investmerits  in  banking  and  finance  subskjiaries  that  are  not  con- 
solklated  for  regulatory  capital  purposes. 

(16)  Intentional,  reciprocal  cross-holdings  of  capital  securities  issued  by 
banks. 

(17)  Other  deductions  (such  as  investments  in  other  subskliaries  or  in 
joint  ventures)  as  determined  by  supervisory  authority. 

(18)  Total  Capital  fTier  1  +  Tier  2— Deductk)ns) 


Minimum  requirements  and  limitatkms 


Total  of  Tier  2  is  limited  to  100%  of  Tier  1.* 
Limited  to  1.25%  of  risk-weighted  assets.* 
Limited  to  45%  of  pretax  net  unrealized  gains.^ 
No  limit  within  Tier  2;  long-term  pretended  is  amortized  for  capital  pur- 
poses as  it  approaches  maturity. 
No  limit  within  Tier  2. 

No  limit  within  Tier  2. 

Term  subordinated  debt  and  intermediate  term  preferred  stock  are  Nm- 
ited  to  50%  of  Tier  1^  and  amortized  for  capital  purposes  as  they  ap- 
proach maturity. 


On  a  case-by-case  basis  or  as  a  matter  of  policy  after  formal  conskier- 

ation  of  relevant  issues. 
Must  equal  or  exceed  8%  of  risk-weighted  assets.  


Tuesday 
September  1,  1998 


/ 


^  No  express  limits  are  placed  on  the  amounts  of  nonvoting  common,  noncumulative  perpetual  preferred  stock,  and  minority  interests  that  may 
be  recognized  as  piart  of  Tier  1  capital.  However,  voting  common  stockholders'  equity  capital  generally  will  be  expected  to  be  the  dominant  fomi 
of  Tier  1  capital  and  banks  should  avoid  undue  reliance  on  other  Tier  1  capital  elements. 

2  The  amounts  of  mortgage  servkang  rights  and  purchased  credit  card  relationships  that  can  be  recognized  for  purposes  of  calculating  Tier  1 
capital  are  subject  to  the  limitations  set  forth  in  §  325.5(f).  All  deductkxis  are  for  capital  purposes  only;  deducttons  wouW  not  affect  accounting 
treatment. 

3  Deferred  tax  assets  are  subject  to  the  capital  Nmitatkms  set  forth  in  §  325.5(g). 
*  Amounts  in  excess  of  limitations  are  permitted  but  do  not  qualify  as  capital. 

s  Unrealized  gains  on  equity  securities  are  subject  to  the  capital  limitatkxis  set  forth  in  paragraph  I.A2.(0  of  Appendix  A  to  part  325. 


By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC.  this  25th  day  of 
August,  1998. 

Federal  De{>osit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

Office  of  Thrift  Supervision 

12CFRChapt*rV 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  567  of  chapter  V  of  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  567— CAPITAL 

1.  The  authority  citation  for  part  567 
continues  to  read  as  follows: 


Authority:  12  U.S.C.  1462. 1462a,  1483, 
1464. 1467a.  1828  (note). 

2.  Section  567.5  is  amended  by 
adding  a  new  paragraph  (b)(5)  to  read  as 
follows: 

§  567.5    Components  of  capital. 


(b)*  *  * 

(5)  Unrealized  gains  on  equity 
securities.  Up  to  45  percent  of 
imrealized  gains  on  available-for-sale 
equity  securities  with  readily 
determinable  fair  values  may  be 
included  in  supplementary  capital. 
Unrealized  gains  are  unrealized  holding 
gains,  net  of  unrealized  holding  losses. 


before  income  taxes,  calculated  as  the 
amoimt,  if  any,  by  which  fair  value 
exceeds  historical  cost.  The  OTS  may 
disallow  such  inclusion  in  the 
calculation  of  supplementary  capital  if 
the  Office  determines  that  the  equity 
securities  are  not  prudently  valued. 
•        *        *        •        « 

Dated:  Augusts,  1998. 

By  the  Office  of  Thrift  Supervision. 

Ellen  Seidman,  ^ 

Director. 

(PR  Doc  98-23379  Filed  8-31-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-^RL-6154-1] 
RIN  20«0-nAE02    >. 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  Aerospace 
Manufacturing  and  Rework  Facilities 

AGENCY:  Environniental  Protection 

Agency  (EPA). 

ACnow;  Final  rule. 

summary:  This  action  finalizes 
amendments  to  the  national  Nnission 
standards  for  hazardous  air  pollutants 
(NESHAP)  for  aerospace  manufacturing 
and  rework  faciUties  proposed  in  the 
Federal  Register  on  March  27, 1998. 
Today's  final  changes  involve  new 
definitions  for  general  aviation  and 
general  aviation  rework  facility,  separate 
coating  Umits  for  primers  and  topcoats 
used  at  general  aviation  rework 
facilities,  and  additional  changes 
resulting  from  public  comments  on 
previously  proposed  (October  29, 1996) 
amendments  to  the  final  rule. 
EFFECTIVE  DATE:  September  1. 1998. 
ADDRESSES:  Docket.  The  docket  for  this 
rulemaking  containing  the  information 
considered  by  the  EPA  in  development 
of  the  final  rule  is  Docket  No.  A-92-20. 


This  docket  is  available  for  public 
inspection  between  8  a.m.  and  4  p.m., 
Monday  through  Friday  except  for 
Federal  holidays,  at  the  following 
address:  U.S.  Enviroiunental  Protection 
Agency,  Air  and  Radiation  Docket  and 
Information  Center  (6102),  401  M  Street 
SW.,  Washington,  DC  20460;  telephone: 
(202)  260-7548.  The  docket  is  located  at 
the  above  address  in  Room  M-1500, 
Waterside  Mall  (ground  floor).  A 
reasonable  fee  may  be  charged  for 
copying. 

An  electronic  version  of  documents 
irom  the  Office  of  Air  and  Radiation 
(OAR)  is  available  through  EPA's  OAR 
Technology  Transfer  Network  Web  site 
(TTNWeb).  The  TTNWeb  is  a  collection 
of  related  Web  sites  containing 
information  about  many  areas  of  air 
pollution  science,  technology, 
regulation,  measurement,  and 
prevention.  The  TTNWeb  is  directly 
accessible  from  the  Internet  via  the 
World  Wide  Web  at  the  following 
address,  "http:/www.epa.gov/ttn". 
Electronic  versions  of  this  preamble  and 
these  amendments  are  located  imder  the 
OAR  Policy  and  Guidance  Information 
Website,  "http://www.epa.gov/ttn/ 
oarpg/",  under  the  Recently  Signed 
Rules  section.  There  is  also  an  aerospace 
site  on  the  Unified  Air  Toxics  Website 
at,  "http://www.epa.gov/ttn/uatw/ 
aerosp/aeropg.html".  If  more 


information  on  the  TTNWeb  is  needed, 
contact  the  Systems  Operator  at  (919) 
541-5384. 

FOR  FURTHER  INFORMATION  COtfTACT:  For 

information  concerning  the  changes  to 
the  standards,  contact  Ms.  Barbara 
Driscoll.  Policy  Plaiming  and  Standards 
Group,  Emission  Stand^s  Division 
(MD-13),  U.  S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  NC  27711;  telephone  (919)  541- 
0164.  For  implementation  issues 
(guidance  documents),  contact  Ms.    . 
Ingrid  Ward,  Program  Review  Group, 
Information  Transfer  and  Program 
Integration  Division  (MI>-12),  U.  S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  number  (919)  541-0300.  For 
information  concerning  applicability 
and  rule  determinations,  contact  your 
State  or  local  representative  or  the 
appropriate  EPA  regional  representative. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  owners  or  operators  of 
feciUties  that  are  engaged,  either  in  part 
or  in  whole,  in  the  manirfacturing  or 
rework  of  commercial,  civil,  or  military 
aerospace  vehicles  or  components  and 
that  are  major  sources  as  defined  in 
§  63.2.  Regulated  categories  include: 


Category 


Industry 

Federal  Government 


Examples  of  regulated  entities 


Facilities  wtiicti  are  major  sources  of  hazardous  air  pollutants  and  manufacture,  rework,  or  repair  aircraft 

such  as  airplanes,  helicopters,  missiles,  roct<ets,  and  space  vehicles. 
Federal  facilities  which  are  major  sources  of  hazardous  air  pollutants  and  manufacture,  rework,  or  repair 

aircraft  such  as  airplanes,  helicopters,  missiles,  rockets,  and  space  vehicles. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  that  EPA  is 
now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether  7 
your  facility  (company,  business, 
organization,  etc.)  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  §  63.741  of 
i    the  NESHAP  for  aerospace 

manufacturing  and  rework  facilities 
promulgated  in  the  Federal  Register  on 
September  1, 1995  (60  FR  45948)  and. 
amended  on  March  27, 1998  (63  FR 
15005).  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  contact  your  State  or 
local  representative  or  the  appropriate 
EPA  regional  representative. 

The  information  presented  below  is 
organized  as  follows: 

I.  Background 


A.  Public  Comment  on  the  March  27, 1998 
Proposal 

B.  Judicial  Review 

n.  Summary  of  Major  Comments  and 

Changes  to  the  Pro|}osed  Amendments  to 
the  Rule 

A.  DeBnitions 

B.  Standards  for  Primers  and  Topcoats 
C  Clarification  of  Relationship  Between 

NESHAP  and  Federal  Aviation 
Administration  (FAA)  Regulations 

D.  Hand-Wipe  Cleaning:  Removal  of 
.  References  to  Section  112(1]  and 

Equivalent  Volume  Reduction 
Demonstration 

E.  Exemption  for  Cleaning  of  Automated 
Spray  Equipment  Nozzle  Tips 

F.  Monitoring  Parameters  for  Pumpless 
Waterwash  Systems 

G.  Exclusion  of  Charged  Media 
Certification  Using  Test  Method  319 

H.  Technical  and  Miscellaneous 
Corrections 

III.  Control  Techniques  Guidelines 

IV.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 


C.  Executive  Order  12866 

D.  Executive  Order  12875 

E.  Executive  Order  13084 

F.  Executive  Order  13045 

G.  Regulatory  Flexibility  Act 

H.  Unfunded  Mandates  Reform  Act 

I.  Submission  to  Congress  and  the  General 

Accounting  Office 
).  National  Technology  Transfisr  and 

Advancement  Act 

I.  Background 

National  emission  standards  for 
hazardous  air  pollutants  for  aerospace 
manufacturing  and  rework  facilities 
were  proposed  in  the  Federal  Register 
on  June  6, 1994  (59  FR  29216).  Public 
comments  were  received  regarding  the 
standards  and  the  final  NESHAP  was 
promulgated  in  the  Federal  Register  on 
September  1. 1995  (60  FR  45948). 
Amendments  to  the  final  rule  were 
promulgated  on  March  27, 1998  (63  FR 
15005).  These  additional  amendments 
were  proposed  on  that  same  date  (63  FR 
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15034).  This  action  finalizes  these 
additional  amendments  to  §§63.741, 
63.742,  63.744,  63.745,  63.746,  63.750, 
63.751,  63.752  and.63.753  of  subpart  GG 
of  40  CFR  part  63  and  Method  319  of 
appendix  A  to  part  63— TEST 
METHODS.  These  sections  deal  with 
applicability,  definitions,  cleaning 
operations,  topcoat  and  primer 
appUcation  operations,  depainting 
operations,  monitoring  requirements, 
recordkeeping  requirements,  and 
reporting  requirements. 

The  Agency  set  these  standards  for 
aerospace  manufacturing  and  rework 
facilities  to  address  organic  and 
inorganic  HAP  emissions.  As  stated  in 
the  preamble  to  the  rule  as  originally 
promulgated  (60  FR  45952,  September 
1995),  nationwide  emissions  of  HAP 
from  at  least  2,869  major  source 
aerospace  manufacturing  and  rework 
facilities  will  be  reduced  by 
approximately  112,600  Mg  (123,700 
tons).  These  changes  to  the  NESHAP 
will  not  result  in  any  significant 
changes  to  the  emission  reductions  or 
cost  impacts  because  (1)  only  a  small 
number  of  general  aviation  (GA)  rework 
facilities  will  be  considered  major 
sources  and  therefore  subject  to  the 
NESHAP  requirements  and  (2)  only  one 
or  two  known  aerospace  facilities  utiUze 
pimipless  waterwash  systems  for 
controlling  particulate  emissions. 

A.  Public  Comment  on  the  March  27, 
1998  Proposal 

Eighteen  comment  letters  were 
received  on  the  March  27, 1998  Federal 
Register  dociunent  that  proposed 
changes  to  the  rule.  The  proposed 
changes  covered  a  variety  of  issues  and 
many  of  the  comment  letters  were 
supportive  of  the  amendments.  The 
significant  issues  raised  by  the 
commenters  and  the  changes  to  the 
proposed  amendments  are  summarized 
in  the  following  sections  of  this 
preamble.  More  detailed  responses  are 
provided  in  an  addendum  to  the 
background  information  dociunent  (BID) 
volume  n  which  can  be  found  in  Docket 
A-92-20,  document  No.  EPA  453/R-97- 
003b. 


B.  Judicial  Review 

Under  section  3G7(b)(l)  of  the  Act. 
judicial  review  of  today's  amendments 
to  the  NESHAP  for  aerospace 
manufacturing  and  rework  facilities  is 
available  only  on  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  today's  publication  of 
this  final  rule.  Under  section  307(b)(2) 
of  the  CAA,  the  requirements  that  are 
subject  to  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 


proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 

n.  Summary  of  Major  Comments  and 
Changes  to  the  Proposed  Rule 

A.  Definitions 

Based  on  the  proposed  and  final 
alternative  coating  limits  for  general 
aviation  rework  facilities  (see  paragraph 
n.  B.),  the  EPA  proposed  adding 
definitions  for  "general  aviation"  and 
"general  aviation  rework  facility"  to 
§63.742.  Two  commenters  supported 
the  proposed  definition  for  "general 
aviation"  and  there  were  no  comments 
on  the  proposed  definition  of  "general 
aviation  rework  facility."  However,  a 
group  of  eight  commenters 
recommended  the  following  revised 
definition  for  "general  aviation"  based 
on  another  EPA  dociunent  (Reference: 
EPA  Air  Transportation  Industry  Sector 
Notebook;  EPA/310-R-97-001): 

General  aviation  (GA)  means  that  segment 
of  civil  aviation  that  encompasses  all  focets 
of  aviation  except  air  carriers,  commuters, 
and  military.  General  aviation  includes 
charter  and  corporate^xecutive 
transportation,  instruction,  rental,  aerial 
application,  aerial  observation,  business, 
pleasure,  and  other  special  uses. 

The  Agency  decided  to  change  the 
definition  of  "general  aviation"  as 
suggested  by  the  commenters  and  has 
included  the  revised  definition  in 
today's  final  amendments.  The  revised 
definition  still  accurately  describes  the 
segment  of  the  aerospace  industry 
involving  smaller  aircraft  for  which  the 
alternative  primer  and  topcoat  standards 
are  intended.  The  revised  definition  also 
has  the  advantage  (as  noted  by  the 
commenters)  of  being  consistent  with 
another  recent  EPA  document 
addressing  and  describing  this  same 
segment  of  the  aerospace  industry.  The 
Agency  is  promulgating  the  definition  of 
"general  aviation  rework  facihty"  as 
proposed  (with  the  addition  of  the 
words  "general  aviation"  in  the 
definition  to  describe  the  types  of 
aerospace  vehicles  or  components.) 


B.  Standards  for  Primers  and  Topcoats 

The  Agency  proposed  alternative 
emission  limits  for  topcoat  and  primer 
applications  on  general  aviation  aircraft 
based  on  previous  conunents  made  by 
GA  aerospace  rework  industry 
representatives.  Seven  commenters 
supported  the  alternative  limits 
claiming  that  the  alternative  limits  will 
"lift  the  restraints  of  the  existing  coating 
limitations."  Furthermore,  the 
commenters  stated  that  the  higher  HAP/ 
VOC  limits  are  acceptable  and 
encourage  paint  manufacturers  to 
provide  quality  primers  and  topcoats 


that  give  a  quality  finish  acceptable  to 
the  owners  and  operators  of  the  GA 
aircraft.  One  commenter  noted  that  the 
higher  HAP/VOC  limits  will  have  a 
minimal  effect  on  the  total  emissions 
fit)m  a  GA  facility,  but  will  have  a 
dramatic  effect  on  the  final  aircraft 
topcoat  finish. 

As  noted  by  the  Agency  in  the 
preamble  to  the  proposed  amendments 
of  March  27,  1998,  many  GA  rework 
facilities  would  be  area  sources  emitting 
less  than  10  tons  per  year  (tons/yr)  of 
any  single  HAP,  and  less  than  25  tons/ 
yr  of  combined  HAP.  Nevertheless,  GA 
rework  facilities  do  exist  which  are 
major  sources.  The  Agency  finds  that 
the  coating  (primer  and  topcoat) 
appUcation  operations  are  different  fo^ 
GA  rework  faciUties  than  those  for 
commercial  and  military  facilities  due 
to  the  variability  in  the  types  of  coatings 
used  and  types  of  aircraft  serviced. 
Accordingly,  the  Agency  decided  to 
subcategorize  GA  rework  facilities  and 
determined  a  separate  MACT  floor  for 
primer  and  topcoat  application 
conducted  at  such  facilities.  The  data 
from  the  GA  rework  facilities  in  the 
Agency's  data  base  resulted  in  the 
MACT  floor  represented  by  the  best  five 
faciUties  having  an  overall  facility 
weighted  average  HAP  and  VOC  content 
of  540  grams  per  liter  (g/L)  (4.5  pounds 
per  gallon  (lb/gal)]  for  both  primers  and 
topcoats. 

Most,  if  not  all,  of  the  GA  rework 
faciUties  that  will  have  to  comply  with 
the  NESHAP  Umits  are  competing  for     " 
business  with  faciUties  that  are 
nonmajor  (area)  sources.  The  NESHAP 
does  not  impact  area  sources  and  allows 
them  to  continue  their  current  painting 
and  depainting  operations  to  meet 
customer  requirements  and 
expectations.  The  Agency  developed  « 
separate  MACT  floor  for  GA  rework    . 
facility  painting  operations  because  of 
the  differences  between  GA  and 
commercial/miUtary  facilities  involving 
the  number  and  variety  of  coatings  used, 
and  customer  requirements.  Rework 
operations  for  commercial  and  military 
aircraft  are  primarily  a  captive  market 
within  their  own  market  segments. 
These  operations  are  more  likely  to 
involve  "standardized"  coating  schemes 
(e.g.,  miUtary  specifications  or 
individual  airline  colors/design)  and  are 
conducted  on  a  "routine"  basis 
compared  to  the  GA  rework  operations. 
Conunercial  paint  systems  are  designed 
to  last  5  to  7  years  and  because  of  the 
additional  weight/cost  impacts  are 
intentionally  made  as  thin  (e.g.,  3  to  5 
mils)  as  possible  while  still  meeting  the 
quaUty  requi'-ements.  The  GA  industry 
is  typically  more  concerned  with  the 
final  finish  of  the  coating  system  and 
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with  corporate  aircraft,  a  typical  coating 
thickness  of  6  to  18  mils  may  be  needed 
to  obtain  the  required  gloss  and  texture. 
The  Agency  decided  to  set  MACT  at  the 
floor  twcause  of  the  potential  business 
impacts  that  could  put  the  major  source 
GA  facilities  at  a  competitive 
disadvantage  with  nonmajor  and  foreign 
GA  facilities.  The  Agency  is  therefore 
finalizing  the  MACT  floor  limits  for 
primer  and  topcoat  application  for  GA 
rework  facilities  in  §  63.745(c)(1) 
through  (c)(4).  The  HAP  limits  for  both 
primers  and  topcoats  (including  self- 
priming  topcoats)  are  equivalent:  less 
than  or  equal  to  540  g/L  (4.5  lb/gal)  of 
coating  (less  water)  as  applied.  The  VOC 
limits  for  both  primers  and  topcoats  are 
also  equivalent:  less  than  or  equal  to  540 
g/L  (4.5  lb/gal)  of  coating  (less  water  and 
exempt  solvents)  as  applied. 

Another  group  of  commenters  agreed 
with  the  increased  HAP/VOC  limits  for 
GA  rework  facilities  but  also  suggested 
that  these  limits  be  extended  to  GA 
manufactiu«rs  as  well.  The  commenters 
argued  that  manufactiu«rs  have  the 
same  need  for  high  quality  finish  and 
may  be  put  at  a  competitive 
disadvantage  without  the  benefit  of  the 
higher  limits.  In  reviewing  these 
comments,  the  Agency  was  not       •    • 
compelled  by  any  technical  arguments 
or  justifications  to  extend  the  alternative 
primer  and  topcoat  limits  beyond  what 
was  proposed  for  GA  rework  facilities. 

In  comparing  GA  manufacturing  and 
GA  rework  painting  operations,  the 
Agency  found  that  manufacturing 
facilities  typically  deal  with  fewer  types 
of  coatings  and  fewer  types  of  aircraft. 
One  of  the  commenters  stated  there  are 
less  than  10  GA  manufacturers  in  total 
and  some  of  those  will  qualify  as  area 
sources.  Each  manufacturer  produces  a 
limited  subset  of  the  planes  on  the 
market.  The  GA  manufacturers  generally 
perform  rework  only  on  planes  that  they 
manufacture;  GA  rework  facilities,  in 
contrast,  may  work  on  planes  from  a 
variety  of  manufacturers.  Thus,  unlike 
GA  rework  facilities,  GA  manufacturing 
facilities  have  fairly  predictable  coating 
needs.  This  allows  them  to  be  more 
proficient  in  coating  application  and 
minimizes  the  variabihty  of  coating- 
related  issues  in  their  day-to-day 
operations.  Because  of  these  factors,  GA 
manufacturers  are  better  able  than  GA 
rework  facilities  to  comply  with  the 
coating  limits  in  the  NESHAP  as 
originally  promulgated.  Therefore,  the 
Agency  does  not  agree  that  the 
alternative  coating  limits  for  GA  rework 
facilities  will  create  an  unfair  business 
advantage/climate  between  GA  rework 
and  manufactiuing  operations.  In  fact, 
the  data  collected  from  the  GA 
manufacturers  during  the  past  2  years 
I 


indicates  that  some  sources  that  will  be 
subject  to  the  NESHAP  coating  limits 
are  already  using  compUant  coatings 
exclusively  as  part  of  their  coating 
operations. 

C.  Clarification  of  Relationship  Between 
NESHAP  and  Federal  Aviation 
Administration  (FAA)  Regulations 

Several  commenters  raised  the  issue 
of  potentially  conflicting  requiremjsnts 
between  EPA  and  FAA  regulations.  The 
commenters  suggested  that  chemicals 
containing  HAP  that  are  required  to  be 
used  by  an  FAA  Airworthiness  Directive 
(AD)  should  be  exempted  from  the 
NESHAP  requirements.  Some  of  the 
commenters  stated  that  the  long-term 
impact  of  alternative  chemical  usage  on 
various  aircraft  structures  is  not 
consistent  across  various  products  and 
manufacturers.  The  EPA  has  continued 
to  work  closely  with  the  FAA  during  the 
development  of  the  final  KESHAP  and 
the  amendments  to  the  NESHAP  for  the 
aerospace  manufacturing  and  rework 
source  category.  Both  agencies  recognize 
the  importance  of  continuing 
airworthiness  and  the  safety  of  the 
flying  public  as  repair  facilities  modify 
their  procedures  to  comply  with  the 
NESHAP.  The  EPA  is  committed  to 
minimizing  the  impact  on  airworthiness 
while  maximizing  the  reduction  of  HAP 
emissions  imder  the  NESHAP. 

Since  promulgation  of  the  NESHAP 
on  September  1, 1995,  many  of  the 
aircraft  manufacturers  (principally  those 
manufacturing  transport  category 
aircraft)  have  made  the  necessary 
revisions  to  their  maintenance  manuals 
to  provide  for  non-HAP  materials 
(chemical  strippers)  to  be  used  for 
depainting.  Those  revisions  have  been 
FAA  approved  or  will  be  submitted  for 
FAA  approval,  when  required.  For  the 
other  manufacturers  (principally 
General  Aviation  manufacturers),  once 
the  necessary  information  (revised/ 
updated  maintenance  manuals,  service 
bulletins,  and/or  advisory  circulars)  is 
approved  by  the  FAA  and  is  distributed 
to  the  regulated  community,  the 
potential  regulatory  conflict  should  be 
at  a  minimum,  and  aerospace  rework 
facilities  will  be  able  to  use  various 
products  to  comply  with  most  EPA  and 
FAA  requirements.  The  EPA  and  FAA 
have  determined  that  the  potential 
problems  and  issues  raised  by  the 
commenters  can  be  and,  in  many  cases 
already  have  been,  resolved  through  the 
procedures  established  in  the  existing 
regulations,  and  no  further  changes  are 
needed  to  the  NESHAP. 

Because  of  the  small  numbers  of 
aircraft  affected  and  the  considerable 
expense  of  testing  alternative  materials 
for  use  on  antique  aircraft  (those  over  30 


years  old),  the  March  27, 1998 
amendments  to  the  final  rule  (NESHAP) 
contain  an  exemption  for  the  rework  of 
these  aircraft.  For  the  same  reason,  these 
final  amendments  to  the  NESHAP 
extend  that  exemption  to  rework  of 
aircraft  and  aircraft  components  whose 
manufacturers  are  out  of  business.  There 
were  no  comments  on  this  specific 
issue.  Therefore,  the  EPA  is  exempting 
rework  of  aircraft  whose  manufacturers 
are  out  of  business  by  adding  the 
following  to  §  63.741(f): 

These  requirements  do  not  apply  to  the 
rework  of  aircraft  or  aircraft  components  if 
the  holder  of  the  Federal  Aviation 
Administration  (FAA)  design  approval,  or 
that  holder's  licensee,  is  not  acflVsly 
manufacturing  the  aircraft  or  aircraft 
components. 

The  FAA  certifies  that  an  aircraft, 
engine,  propeller,  or  part  design  meets 
certain  airworthiness  requirements,  and 
issues  to  the  designer  of  that  product  a 
type  certificate  (TC),  supplemental  type 
certificate  (STC),  Technical  Standard 
Order  Authorization  (TSOA),  or  Parts 
Manufacturer  Approval  (PMA).  The 
procediues  for  issuing  TC's,  STC's, 
TSOA's,  and  PMA's  are  contained  in 
FAA  regulations  at  14  CFR,  part  21.  The 
holder  of  one  of  these  is  a  "design 
approval  holder."     . 

Should  any  manufacturers  still  in 
business  not  revise  their  maintenance 
instructions  to  allow  use  of  NESHAP- 
compliant  materials,  the  FAA  has 
committed  to  issue  an  advisory  circular 
publicizing  the  process  by  which  repair 
facilities  can  request  approval  for 
alternatives.  In  addition,  many  existing 
Airworthiness  Directives  (AD's),  issued 
under  part  39  of  Title  14  of  the  CFR, 
specify  the  use  of  HAP.  (AD's  are 
regulations  addressing  safety  of  flight, 
and  compliance  with  them  is 
mandatory.)  However,  most  AD's 
contain  a  provision  for  requesting  an 
alternative  means  of  compliance.  The 
FAA  Notice  N8100.13,  "Alternative 
Means  of  Compliance  (AMOC)  for 
Airworthiness  Directives  that  Require 
the  Use  of  Volatile  Organic  Compounds 
and/or  Hazardous  Air  Pollutants," 
(dated  January  26, 1998),  addresses  the 
process  by  which  repair  stations, 
mechanics  and  operators  can  obtain 
alternative  means  of  compliance  for 
other  AD's  for  the  purpose  of  approving 
substitution  of  non-HAP  materials. 

D.  Hand-Wipe  Cleaning:  Removal  of 
References  to  Section  1 12(1)  and 
Equivalent  Volume  Reduction 
Demonstration 

Section  63.744(b)(3)  of  the  amended 
NESHAP  (requirements  for  hand-wipe 
cleaning)  refers  to  requirements  of 
section  112(1)  of  the  Clean  Air  Act. 
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Based  on  comments  received  on  the 
October  29, 1996  proposed  amendments 
to  the  final  rule,  the  Agency  proposed 
to  remove  the  references  to  section 
112(1)  of  the  Clean  Air  Act.  Requiring 
submittal  and  approval  of  each 
individual  alternative  plan  under 
section  112(1)  is  imwarranted  and 
contrary  to  the  intent  of  section  112(1). 
Since  there  were  no  comments  on  this 
issue,  the  final  (amended)  requirements 
of  §  63.744(b)(3)  no  longer  include  the 
reference  to  "section  112(1)  of  the  Act." 

Similarly,  there  were  no  comments 
regarding  §  63.744(b)(3)  and  the 
proposed  new  language  on  calculating 
the  baseline  volume  (levels)  of  hand- 
wipe  cleaning^lvents  used  in  cleaning 
operations.  Tbe  requirement  for 
demonstrating  that  the  60  percent 
volume  reduction  provides  emission 
reductions  equivalent  to  the  solvent 
composition  or  vapor  pressure 
compliance  options  was  deleted.  The 
Agency  is  finalizing  the  new  language  in 
S  63.744(b)(3)  regarding  approval  of 
baseline  levels. 

E.  Exemption  for  Cleaning  of  Automated 
Spray  Equipment  Nozzle  Tips 

The  Agency  proposed  an  exemption 
for  cleaning  of  automated  spray 
equipment  nozzle  tips  because  floor 
sources  included  in  the  development  of 
the  applicable  requirements  do  not  use 
any  of  the  techniques  in  §  63.744(c)  for 
cleaning  of  these  devices.  This 
exemption  was  based  on  similar 
language  included  in  other  State  rules 
covering  the  aerospace  industry  (e.g., 
California  Rule  1124)  and  was 
referenced  by  the  original  commenters. 

One  commenter  agreed  with  the 
proposed  exemption  for  owners  or 
operators  of  aerospace  cleaning 
operations  from  reqturements  for  a 
closed  container  when  cleaning  the 
nozzle  tips  of  automated  spray 
equipment  systems.  The  commenter 
states  that,  under  the  present  NESHAP 
language,  owners  or  operators  are  forced 
to  disassemble  the  equipment  for 
cleaning,  which  is  economically 
imreasonable.  The  Agency  decided  to 
finalize  the  amendment  to  §  63.744(c)  as 
follows: 

(5)  Cleaning  of  the  nozzle  tips  of  automated 
spray  equipment  systems,  except  for  robotic 
systems  that  can  be  programmed  to  spray 
into  a  closed  container,  shall  be  exempt  from 
the  requirements  of  paragraph  (c)  of  this 
section. 

F.  Monitoring  Parameters  for  Pumpless 
Waterwash  Systems 

The  Agency  proposed  several 
amendatory  revisions  to  the  NESHAP 
(definitions,  primer  and  topcoat 
application  operatijons,  monitoring 


requirements,  recordkeeping 
requirements,  and  reporting 
requirements)  involving  pumpless 
waterwash  systems.  Based  on  earlier 
comments,  the  Agency  learned  that 
there  are  at  least  two  types  of  pumpless 
waterwash  systems  currenUy  being  used 
by  aerospace  facilities.  While  a 
conventional  waterwash  system  uses  a 
pump  to  transfer  the  water  to  the  top  of 
tUe  water  curtain,  a  pumpless 
waterwash  system  uses  a  centrifugal  fan 
to  lift  the  mixture  of  water  and  paint 
laden  air  [from  the  exhaust  stream)  up 
through  a  series  of  entraimnent  ducts 
(baffles)  separating  air  bom  the  paint 
particles  and  bom  water  droplets.  There 
is  no  readily  identifiable  operating 
parameter  that  is  common  to  both  types 
of  systems.  Therefore,  the  Agency 
decided  to  use  the  "generic"  approach 
as  suggested  by  one  of  the  commenters 
to  include  language  such  as  "monitor  or 
measure  and  record  a  booth  parameter 
recommended  by  the  booth 
manufacturer." 

In  the  proposed  amendments,  changes 
to  several  sections  of  the  final  rule  were 
proposed  to  allow  pumpless  waterwash 
systems  to  be  used  for  controlling 
particulate  emissions  bom  painting  and 
depainting  operations.  The  Agency  also 
specified  that  the  parameters)  to  be 
monitored  on  such  systems  are  to  be 
recommended  by  the  booth  operator 
(i.e.,  manometer  or  air  gap).  Since 
waterwash  systems  were  included  as 
part  of  the  MACT  floor  requirements  for 
controlling  inoiBanic  HAP  emissions  in 
the  promulgated  rule,  this  is  not  a 
technical  change  to  the  standard,  but  a 
clarification  of  the  discussion  of 
pumpless  systems  and  the  associated 
monitoring  requirements. 

The  only  commenter  that  commented 
on  this  issue  supported  the  proposed 
amendments  involving  the  monitoring 
requirements  for  piunpless  waterwash 
particulate  control  systems.  The 
commenter  stated  that  it  would  be 
impossible  for  pumpless  waterwash 
systems  to  comply  with  the  monitoring 
requirements  as  originally  promulgated. 
The  commenter  fully  supported  EPA's 
efforts  to  address  the  unique  challenges 
presented  by  piunpless  waterwash 
systems.  The  Agency  is  therefore 
finalizing  the  changes  associated  with 
pumpless  waterwash  systems  in: 
§§63.742  (definition  of  "waterwash 
system"):  63.745(g)(2)(v);  63.751(c)(2); 
63.751(d);  63.752(d)(2)  and  (3); 
63.752(e)(7);  63.753(c)(l)(vi);  and 
63.753(d)(l)(%^i). 

G.  Exclusion  of  Charged  Media 
Certification  Using  Test  Method  319 

In  regard  to  the  proposed  exclusion  of 
charged  media  from  certification  under 


Test  Method  319,  two  commenters 
concurred  with  the  proposed  exclusion, 
two  commenters  opposed  the  exclusion, 
and  one  commenter  suggested  the 
Agency  re- visit  the  issue  and  consider 
adding  a  new  mechanism  within 
Method  319  to  evaluate  paint  arrestor 
performance  after  loading  (and  over  a 
given  time  period). 

The  Agency  has  decided  that  the  ' 
proposed  amendment  to  exclude 
electrostatically-charged  filter  media 
bom  Method  319  testing  (based  on  the 
possibility  that  their  efficiency  in  use 
will  drop  below  that  measured  in 
Method  319  testing)  will  not  be 
promulgated  based  on  the  fact  that  there 
are  insufficient  data  at  this  time  to 
warrant  this  exclusion.  No  data  were 
submitted  illustrating  that 
electrostatically  charged  filter  media 
will  actually  drop  in  efficiency  during 
use  ib  aerospace  painting  and 
depainting  facilities.  Furthermore,  no 
data  were  submitted  showing  that,  even 
if  such  drops  in  efficiency  do  occur, 
similar  drops  wotild  not  also  occui  in 
tmcharged  media  (i.e.,  the  drop  in 
efficiency  may  not  be  solely  due  to  a 
loss  of  electrostatic  enhancement  but 
may  also  be  due  to  other  physical 
dumges  in  the  media,  wtdch  occur  over 
time).  The  Agency  recognizes  that  this 
is  an  area  of  current,  active,  and  ongoing 
research.  The  Agency  is  also  aware  of 
studies  conducted  on  electrostatically- 
charged  filters  used  in  general 
ventiUtion  that  do,  for  some  charged- 
fiber  filters  under  certain  operating/ 
expostu«  conditions,  show  drops  in 
efficiency  for  electrostatically-charged 
media.  However,  the  relevance  of  these 
findings  to  arrestors  used  in  aerospace 
painting  and  depainting  facilities  is 
imcertain  and  is,  therefore,  insufficient 
to  exclude,  as  a  category  of  arrestors, 
electrostatically-charged  media  bom 
Method  319  testing. 

Two  commenters  suggested 
expanding  Method  319  to  include  not 
only  the  initial  efficiency,  but  also  one    . 
or  more  steps  of  paint  loading  followed 
by  a  repeated  filtration  efficiency 
measurement  after  each  step;  by  doing 
so,  changes  in  electrostatically  charged 
filtration  efficiencies,  if  present,  would 
be  meastu^.  One  of  the  commenters 
recommended  that  Method  319  be 
expanded  to  include  standard  dust 
loading  efficiency  tests,  or  an  additional 
finctional  efficiency  test  using  actual 
paint.  These  type  of  tests  would  need  to 
account  for  the  replacement  frequency 
of  the  various  stages  in  a  multi-stage 
system,  and  load  the  filter  with 
representative  paint  oversprays,  as  well 
as  depainting-generated  aerosols  and 
ambient  aerosols  which  may  be  drawn 
into  a  spray  booth,  perhaps  with  some 
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level  of  prefiltration.  There  are  no 
standardized  methods  that  adequately 
address  these  issues  relative  to 
conditioning  or  aerosol- loading  of 
multi-staged  arrestors  for  the  purposes 
of  quantifying  potential  changes  in 
fractional  efficiency  with  use.  In  light  of 
the  Aerospace  NESHAP  compliance 
date  of  September  1, 1998,  it  is  beyond 
the  scope  of  this  project  a|  this  time  to 
continue  modifications  to  Method  319. 
Thus,  use  of  Method  319,  as  stated  in 
the  final  amendments  to  the  aerospace 
rule  published  in  the  Federal  Register 
on  March  27, 1998  is  retained. 

H.  Technical  and  Miscellaneous 
Corrections 

The  following  amendments  are 
corrections  that  were  not  part  of  the 
March  27, 1998  proposal.  These  changes 
are  being  made  as  part  of  today's  action 
as  a  matter  of  efficiency  in  rulemaking. 
Furthermore,  these  changes  are 
noncontroversial  and  correct  errors  in 
the  rule  or  clarify  the  Agency's 
intention.  By  promulgating  diese 
corrections  directly  as  a  final  rule,  the 
EPA  is  foregoing  an  opportimity  for 
public  comment  on  a  notice  of  proposed 
rulemaking.  Section  553(b)  of  title  V  of 
the  United  JStates  Code  and  section 
307(d)  of  tl^CAA  permit  an  agency  to 
forego  notice  and  comment  when  "the 
agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefore  in  the 
rules  issued)  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  Tlie  EPA  finds  that  notice  and 
comment  regarding  these  corrections  are 
unnecessary  due  to  their 
noncontroversial  nature.  The  EPA  finds 
that  this  constitutes  good  cause  under  5 
U.S.C.  S  553(b)  for  a  determination  that 
the  issuance  of  a  notice  of  proposed 
rulemaking  is  unnecessary. 

1.  Coi^ction  of  §  63.741(i) 

The  listing  of  exempted  requirements 
in  §  63.741(i)  for  compliant  waterbome 
coatings  should  read"*  *  *  63.750(k}- 
(n),*  ••"  instead  of"*  *  *  63.750(k)- 
(m),  *  *  *"  as  published  in  the  Marcii 
27, 1998  final  amendments. 

2.  Clarification  of  Antique  Aerospace 
Vehicle  Exemption 

The  final  amendments  published  in 
the  Federal  Register  on  March  27, 1998 
included  new  language  in  §63.741(j) 
exempting  antique  aerospace  vehicles  or 
components-from  the  requirements  of 
the  rule.  Clarifying  language  is  being 
added  stating  that  regulated  activities 
associated  with  antique  aerospace 
vehicles  or  components  are  exempt  from 
the  NESHAP  requirements. 


3.  Clarification  of  the  Composition 
Requirements  for  Approved  Cleaning 
Solvents  in  Table  1  of  §  63.744 

The  composition  requirements  for 
hydrocarbon-based  cleaning  solvents  in 
Table  1  of  §  63.744  were  clarified  to 
state  "*  *  *  composed  of 
photochemically  reactive  hydrocarbons 
and/or  oxygenated  hydrocarbons 

*  *  *"  instead  of"*  *  *  composed  o? 
photochemically  reactive  hydrocarbons 
and  oxygenated  hydrocarbons  *  *  * ". 
Table  1  was  not  properly  designated  in 
the  final  amendments  published  in  the 
Federal  Register  on  March  27. 1998. 
Today's  final  amendments  also  include 
proper  designation  of  Table  1  of 
§63.744. 

4.  Clarification  of  Inorganic  HAP 
Requirements  in  §63.746 

Several  questions  have  been  raised 
regarding  the  applicability  of  the 
alternative  inorganic  HAP  emission 
requirements  (added  to 
§63.745(g)(2)(iii)  in  the  March  27. 1998 
final  amendments)  to  the  depainting 
requirements  in  §  63.746.  As  noted  in 
the  preamble  discussion  of  the  October 
29, 1996  proposed  amendments  (61  FR 
55842),  the  Agency  intended  to  make 
the  alternative  inorganic  HAP 
requirements  applicable  to  both 
painting  and  depainting  operations 
because  both  types  of  operations  are 
often  conducted  in  the  same  spray  booth 
or  controlled  area. 

The  preamble  language  was  very 
specific  (see  61  FR  55850)  to  address 
this  imique  situation  and  stated  "*  *  * 
the  Agency  has  provided  these  owners 
and  operators  of  aerospace 
manufacturing  or  rework  operations 
who  have  commenced  construction  or 
reconstruction  of  new  spray  booth  or 
hanger  for  depainting  operations,  primer 
or  topcoat  operations,  in  which  any  of 
the  coatings  contain  inorganic  HAP's, 
prior  to  October  29, 1996  the  flexibility 
to  meet  either  the  requirements  of  the 
promulgated  regulation  or  the  proposed 
amendments  to  the  final  regulation 

*  *  *"  (61  FR  55850  (October  29. 
1996)].  When  those  amendments  were 
finalized  [63  FR  15006  (March  27, 
1998)].  only  the  language  in  §  63.745 
(primer  and  topcoat  application 
operations)  was  changed.  As  part  of 
today's  final  amendments,  language  was 
added  in  §  63.746(b)(4)(ii)(C)  to  clarify 
that  owners  or  operators  of  new  sources 
that  commenced  construction  or 
reconstruction  after  Jime  6, 1994  but 
prior  to  October  29, 1996  may  comply 
with  the  particulate  (e.g.,  inorganic 
HAP)  control  requirements  that  were 
proposed  on  June  6, 1994. 


5.  Correction  of  Equation  To  Determine 
the  Composite  Vapor  Pressure  in 

§  63.750(b)(2) 

In  the  March  27, 1998  final 
amendments,  a  summation  sign  was 
added  in  front  of  the  second  term  of  the 
denominator  (involving  "We")  of  the 
equation  used  to  determine  the 
composite  vapor  pressure  of  hand-wipe 
cleaning  solvents.  The  summation  sign 
should  be  in  front  of  the  second  term, 
instead  of  being  placed  with  the 
nimierator  of  the  second  term  as 
published  in  the  Federal  Register. 

6.  Correction  of  Emission  Reduction 
Equation  in  §  63.750(I)(2)(iv) 

The  term  "Ea"  should  be  i'E,." 

7.  Clarification  of  Monitoring 
Requirements  in  §  63.751(b)(6)(iii)(D) 

Additional  language  was  added  to  the 
alternative  monitoring  requirements  for 
nonregenerative  carbon  adsorbers  in 
$63.751(b)(6)(iii)(D)  to  resolve  the 
altemative/overlapping  monitoring 
requirements.  As  a  result, 
§  63.751(b)(6)(iv)  is  being  redesignated 
(e.g.,  renumbered)  as  §63.751(b)(6)(v). 
The  new  language  states  that  the  owner 
or  operator  may  monitor  the  VOC  or 
HAP  concentration  of  the  adsorber 
exhaust  daily,  or  at  intervals  no  greater 
than  20  percent  of  the  design  carbon 
replacement  interval,  whichever  is 
greater,  or  at  a  frequency  determined  by 
the  owner  or  operator  and  approved  by 
the  Administrator.  Clarifying  language 
was  also  added  in  the  new 
§  63.751(b)(6)(iv)  involving  a  site- 
specific  operating  parameter  for  the 
carbon  replacement  time  interval. 

8.  Correction  of  Equation  to  Determine 
the  100  Percent  Penetration  Value  (Pioo) 
in  Method  319  of  Appendix  A  to  Part 
63— Test  Methods 

The  symbol  for  sigma  "p"  was 
incorrectly  printed  as  "6"  in  the 
explanation  of  the  terms  used  in  the  Pioo 
equation  in  Method  319.  The  language 
should  read: 

p  =  sample  standard  deviation 
CV  =  coefficient  of  variation  =  p/mean. 

ni.  Control  Techniques  Guidelines 

Notice  of  final  issuance  of  the  control 
techniques  guidelines  (CTG)  for  coating 
operations  at  aerospace  manufacturing 
and  rework  operations  was  published  in 
the  Federal  Register  on  March  27, 1998. 
There  was  no  mention  of  the  relevant 
"effective  dates"  for  States  to  use  in 
developing  their  VOC  rules.  The 
following  language  is  provided  to  clarify 
the  adoption  and  implementation  dates 
for  the  coating  category  VOC  limits, 
application  techniques,  and  equipment 
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requirements  identified  as  reasonably 
available  control  technology  (RACT)  in 
the  CTG. 

The  CTG  for  control  of  VOC  emissions 
from  coating  operations  in  the  aerospace 
industry  is  available  to  assist  States  in 
analyzing  and  determining  RACT  for 
aerospace  manufacturing  and  rework 
operations  located  within  ozone 
national  ambient  air  quality  standards 
nonattainment  areas.  Any  State  with  a 
moderate  or  above  nonattainment  area 
that  has  not  adopted  a  RACT  regulation 
for  the  source  category  addressed  by  the 
aerospace  CTG  must  submit  a  RACT 
regulation  for  these  sources  not  later 
than  March  27. 1999.  For  any  State  with 
a  moderate  or  above  nonattainment  area 
that  has  adopted  a  RACT  regulation  for 
the  source  category  addressed  by  the 
aerospace  CTG.  Section  182(b)(2)  of  the 
Clean  Air  Act  (CAA)  requires  these 
States  to  submit  a  revision  to  the 
applicable  implementation  plan,  to 
include  provisions  consistent  with  the 
CTG.  This  revision  shall  be  submitted  to 
the  EPA  not  later  than  March  27, 1999, 
Furthermore,  as  specified  in  the  CTG. 
the  RACT  regulations  must  require 
sources  to  implement  the  required 
limitations  and  work  practices  not  later 
than  September  1. 1999. 

IV.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  of  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
file,  since  material  is  added  throughout 
the  rulemaking  development.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  the 
industries  involved  to  readily  identify 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
prcx:ess.  Along  with  the  statement  of 
basis  and  purpose  of  the  proposed  and 
promulgated  standards  and  the  EPA 
responses  to  significant  comments,  the 
content  of  the  docket  will  serve  as  the 
record  in  case  of  judicial  review  (except 
for  interagency  review  materials) 
(§  307(d)(7)(A)  of  the  Act). 


assigned  0MB  control  number  2060- 
0314.  (EPA  ICR  No.  1687.03). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  pereonnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Today's  amendments  should  have  no 
impact  on  the  information  collection 
burden  estimates  made  previously. 
Today's  action  does  not  impose  any 
additional  information  collection 
requirements.  Consequently,  the  ICR  has 
not  been  revised  for  purposes  of  today's 
action. 

C.  Executive  Order  12866 


B.  Paperwork  Reduction  Act 

The  amendnjents  do  not  impose  any 
new  information  collection 
requirements  and  result  in  no  change  to 
the  currently  approved  collection.  The 
Office  of  Management  and  Budget 
(0MB)  has  approved  the  information 
collection  requirements  contained  in  the 
NESHAP  for  aerospace  manufactiuing 
and  rework  fiacilities  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C  3501  et  seq..  and  has 


Under  Executive  Order  (E.O.)  12866 
(58  FR  51735  [October  4. 1993]),  the 
EPA  is  required  to  determine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  this  E.O.  The  E.O. 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may  (1)  have  an  annual  effect  on 
the  economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
commimities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
^ants.  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  E.O. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  action  is  not  a  "significant 


regulatory  action"  within  the  meanins 
oftiieE.0. 

D.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  naturg  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates.  Today's 
rule  does  not  create  a  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

E.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
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significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

F.  Executive  Order  13045 

Executive  Order  13045  applies  to  any 
rule  diat  EPA  determines:  (1) 
"economically  significant"  as  defined 
under  Executive  Order  12866.  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  faasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
because  it  does  not  involve  decisions  on 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children. 

G.  Regulatory  Flexibility  Act 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  The  EPA  has  also 
determined  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
nimiber  of  small  entities.  These  final 
rule  amendments  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
overall  impact  of  these  amendments  is 
a  net  decrease  in  requirements  on  all 
entities  including  small  entities. 

H.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22, 1995)  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  Tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  1  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  firom 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  a 
proposed  intergovernmental  mandate. 
Section  204  requires  the  Agency  to 


develop  a  process  to  allow  elected  State, 
local,  and  Tribal  government  officials  to 
provide  input  in  the  development  of  any 
proposal  containing  a  significant 
Federal  intergovernmental  mandate. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 

Promulgating  a  rule  for  which  a 
udgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law.  The  EPA  has 
determined  that  these  amendments  do 
not  include  a  Federal  mandate  that  may 
result  in  expenditure  by  State,  local,  and 
Tribal  governments,  in  aggregate,  or  by 
the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Small  govenunents 
will  not  be  imiquely  impacted  by  these 
amendments.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

/.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  Uie  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to  the 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  September  1, 1998. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  No.  104- 
113.  §  12(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  volimtary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  othenvise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
material  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 


provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  25, 1998. 
Carol  M.  Browner, 
Administrator. 

For  reasons  set  out  in  the  preamble, 
part  63  of  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  QG— [Amended] 

2.  In  §  63.741  paragraph  (f)  is 
amended  by  adding  a  new  sentence  after 
the  second  sentence  and  revising  the 
first  sentence  of  paragraph  (i)  and 
paragraph  (j)  to  read  as  follows: 

f  63.741    Applicability  and  designation  of 
affected  sources. 

»        *        *        •        * 

(f)  *  *  *  These  reqmrements  do  not 
apply  to  the  rework  of  aircraft  or  aircraft 
components  if  the  holder  of  the  Federal 
Aviation  Administration  (FAA)  design 
approval,  or  the  holder's  licensee,  is  not 
actively  manufacturing  the  aircraft  or 
aircraft  components.  •  •  * 

•  •        •        •        • 

(i)  Any  waterbome  coating  for  which 
the  manufacturer's  supplied  data 
demonstrate  that  organic  HAP  and  VOC 
contents  are  less  than  or  equal  to  the 
organic  HAP  and  VOC  content  limits  for 
its  coating  type,  as  specified  in 
§§  63.745(c)  and  63.747(c),  is  exempt 
from  the  following  requirements  of  this 
subpart:  §§  63.745(d)  and  (e).  63.747(d) 
and  (e),  63.749(d)  and  (h),  63.750(c) 
through  (h)  and  (k)  through  (n), 
63.752(c)  and  (f),  and  63.753(c)  and 
(e).*  •  •  . 

•  •        •        •        • 

(j)  Regulated  activities  associated  with 
the  rework  of  antique  aerospace  vehicles 
or  components  are  exempt  from  the 
requirements  of  this  subpart. 

3.  Section  63.742  is  amended  by 
revising  the  definition  for  "waterwash 
system"  and  adding  in  alphabetical 
order  definitions  for  "general  aviation" 
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and  "general  aviation  rework  facility"  to 
read  as  follows: 

§63.742    Definitions. 


General  aviation  (GA)  means  that 
segment  of  civil  aviation  that 
encompasses  all  facets  of  aviation 
except  air  carriers,  commuters,  and 
military.  General  aviation  includes 
charter  and  corporate-executive 
transportation,  instruction,  rental,  aerial 
application,  aerial  observation, 
business,  pleasure,  and  other  special 
uses. 

General  aviation  rework  facility 
means  any  aerospace  facility  vnth  the 
majority  of  its  revenues  resulting  from 
the  reconstruction,  repair,  maintenance, 
repainting,  conversion,  or  alteration  of 


general  aviation  aerospace  vehicles  or 
components. 

•  *        *        •        • 

Waterwash  system  means  a  control 
system  that  utilizes  flowing  water  (i.e., 
a  conventional  waterwash  system)  or  a 
pumpless  system  to  remove  particulate 
emissions  from  the  exhaust  air  stream  in 
spray  coating  application  or  dry  media 
blast  depainting  operations. 

•  *        •        •        • 

4.  Section  63.744  is  amended  by 
removing  the  last  sentence  in  paragraph 
(b)(3]  and  adding  three  sentences  in  its 
place,  adding  paragraph  (c)(5),  and 
revising  Table  1  to  read  as  follows: 

S  63.744    Standards:  Cleaning  operations. 

***** 

(b)*  *  • 

(3)  *  *  *  Demonstrate  that  the 
volume  of  hand-wipe  cleaning  solvents 


used  in  cleaning  operations  has  been 
reduced  by  at  least  60  percent  from  a 
baseline  adjusted  for  production.  The 
baseline  shall  be  calculated  using  data 
from  1996  and  1997,  or  as  otherwise 
agreed  upon  by  the  Administrator  or 
delegated  State  Authority.  The  baseline 
shall  be  approved  by  the  Administrator 
or  delegated  State  Authority  and  sh&ll 
be  included  as  part  of  the  facility's  title 
V  or  part  70  permit. 

(c)  •  •  * 

(5)  Cleaning  of  the  nozzle  tips  of 
automated  spray  equipment  systems, 
except  for  robotic  systems  that  can  be 
programmed  to  spray  into  a  closed 
container,  shall  be  exempt  from  the 
requirements  of  paragraph  (c)  of  this 
section. 


Table  1  .—Composition  Requirements  for  Approved  Cleaning  Solvents 


Cleaning  solvent  type 

Composition  requirements 

Aqueous  

Cleaning  solvents  in  which  water  is  the  primary  ingredient  (>80  percent  of  cleaning  solvent  solution  as  ap- 
plied must  be  water).  Detergents,  surfactants,  and  t)ioenzyme  mixtures  and  nutrients  may  be  combined 
with  the  water  along  with  a  variety  of  additives,  such  as  organic  solvents  (e.g..  high  boiling  point  alco- 
hols), builders,  saponifiers.  inhibitors,  emulsifiers.  pH  buffers,  and  antifoaming  agents.  Aqueous  solutions 
must  have  a  flash  point  greater  than  93°  C  (200°  F)  (as  reported  by  the  manufacturer),  and  the  solution 
must  be  miscible  with  water. 

Cleaners  that  are  composed  of  photochemically  reactive  hydrocartxxis  and/or  oxygenated  hydrocartxms 
and  have  a  maximum  vapor  pressure  of  7  mm  Hg  at  20°  C  (3.75  in.  H2O  and  68.°  F).  These  cleaners 
also  contain  no  HAP. 

Hydrocartx)n-t>ased 

5.  Section  63.745  is  amended  by 
revising  paragraphs  (c)(1),  (c)(2),  (c)(3), 
(c)(4),  and  (g)(2)(v)  to  read  as  follows: 

§  63.745    Standards:  Primer  and  topcoat 
application  operations. 

*        *        *        *        • 

(c)*  •  * 

(1)  Organic  HAP  emissions  &t)m 
primers  shall  be  limited  to  an  organic 
HAP  content  level  of  no  more  than:  350 
g/L  (2.9  lb/gal)  of  primer  (less  water)  as 
applied  or  540  g/L  (4.5  lb/gal)  of  primer 
(less  water)  as  applied  for  general 
aviation  rework  facilities. 

(2)  VOC  emissions  fit>m  primers  shall 
be  limited  to  a  VOC  content  level  of  no 
more  than:  350  g/L  (2.9  lb/gal)  of  primer 
(less  water  and  exempt  solvents)  as 
applied  or  540  g/L  (4.5  lb/gal)  of  primer 
(less  water  and  exempt  solvents)  as 
applied  for  general  aviation  rework 
facilities. 

(3)  Organic  HAP  emissions  fit)m 
topcoats  shall  be  limited  to  an  organic 
HAP  content  level  of  no  more  than:  420 
g/L  (3.5  lb/gal)  of  coating  (less  water)  as 
applied  or  540  g/L  (4.5  lb/gal)  of  coating 
(less  water)  as  applied  for  general 
aviation  rework  facilities.  Organic  HAP  • 
emissions  from  self-priming  topcoats 
shall  be  limited  to  an  organic  HAP 


content  level  of  no  more  than:  420  g/L 
(3.5  lb/gal]  of  self-priming  topcoat  (less 
water)  as  applied  or  540  g/L  (4.5  lb/gal) 
of  self-priming  topcoat  (less  water)  as 
applied  for  general  aviation  rework 
facilities. 

(4)  VOC  emissions  frt)m  topcoats  shall 
be  limited  to  a  VOC  content  level  of  no 
more  than:  420  g/L  (3.5  lb/gal)  of  coating 
(less  water  and  exempt  solvents)  as 
applied  or  540  g/L  (4.5  lb/gal)  of  coating 
(less  water  and  exempt  solvents)  as 
applied  for  general  aviation  rework 
facilities.  VOC  emissions  from  self- 
priming  topcoats  shall  be  limited  to  a 
VOC  content  level  of  no  more  than:  420 
g/L  (3.5  lb/gal)  of  self-priming  topcoat 
(less  water  and  exempt  solvents)  as 
applied  or  540  g/L  (4.5  lb/gal)  of  self- 
priming  topcoat  (less  water)  as  applied 
for  general  aviation  rework  facilities. 
*        •        •        •        • 

(g)*  •  • 

(2)*   •  • 

(v)  If  a  conventional  waterwash 
system  is  used,  continuously  monitor 
the  water  flow  rate  and  read  and  record 
the  water  flow  rate  once  per  shift.  If  a 
pumpless  system  is  used,  continuously 
monitor  the  booth  parameter(s)  that 
indicate  performance  of  the  booth  per 


the  manufacturer's  recommendations  to 
maintain  the  booth  within  the 
acceptable  operating  efficiency  range 
and  read  and  record  the  parameters 
once  per  shift. 

6.  Section  63.746  is  amended  by 
adding  paragraph  (b)(4)(ii)(C)  to  read  as 
follows: 

163.746    Standards:  Depainting 
operations. 


(b)*  •  • 

(4)*  •  • 

(ii)*  •  -• 

(c)  Owners  or  operators  of  new 
sources  that  have  commenced . 
construction  or  reconstruction  after  June 
6, 1994  but  prior  to  October  29, 1996 
may  comply  with  the  following 
requirements  in  lieu  of  the  requirements 
in  paragraph  (b)(4)(ii)(B)  of  tiiis  section: 

(1)  Pass  the  air  stream  through  either 
a  two-stage  dry  particulate  filter  system 
or  a  waterwash  system  before 
exhausting  it  to  the  atmosphere. 

(2)  If  the  coating  being  removed 
contains  chromium  or  cadmium,  control 
shall  consist  of  a  HEPA  filter  system, 
three-stage  filter  system,  or  other  control 
system  equivalent  to  the  three-stage 
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filter  system  as  approved  by  the 
peimitting  agency. 


(2)*   *  * 


8.  Section  63.751  is  amended  by 
redesignating  paragraph  (b)(6)(iv)  as 
(b)(6)(v)  and  revising  paragraphs 
(b)(6)(iii)(D),  (c)(2),  (d).  and  adding  a 
new  paragraph  (b)(6)(iv)  to  read  as 
follows: 

$63,751    Monitoring  requirements. 

(b)*  *  • 

(6)*  •  • 

(iii)*  *  • 

P)  If  complying  with  §  63.745(d). 
§  63.746(c).  or  §  63.747(d)  through  the 
use  of  a  nonregenerative  carbon 
adsorber,  in  lieu  of  the  requirements  of 
paragraph  (b)(6)(iii)  (B)  or  (C)  of  this 
section,  the  owner  or  operator  may 
monitor  the  VOC  or  HAP  concentration 
of  the  adsorber  exhaust  daily,  at 
intervals  no  greater  than  20  percent  of 
the  design  carbon  replacement  interval, 
whichever  is  greater,  or  at  a  frequency 
as  determined  by  the  owner  or  operator 
and  approved  by  the  Administrator. 

(iv)  Owners  or  operators  complying 
with  §  63.745(d).  §63. 746(c),  or 
§  63.747(d)  through  the  use  of  a 
nonregenerative  carbon  adsorber  and 
establishing  a  site-specific  operating 
parameter  for  the  carbon  replacement 
time  interval  in  accordance  with 
paragraph  (b)(2)  shall  replace  the  carbon 
in  the  carbon  adsorber  system  with  fresh 
carbon  at  the  predetermined  time 
interval  as  determined  in  the  design 
evaluation. 
***** 

(c)*  *  • 

(2)  Each  owner  or  operator  using  a 
conventional  waterwash  system  to  meet 
the  requirements  of  §  63.745(g)(2)  shall, 
while  primer  or  topcoat  application 
operations  are  occurring,  continuously 
monitor  the  water  flow  rate  through  the 
system  and  read  and  record  the  water 


7.  Section  63.750  is  amended  by  § «3-750   Test  methods  and  procMlures. 

revising  the  equation  in  paragraph  (b)(2)  ***** 

and  equation  19  in  paragraph  (i)(2)(iv)  '    (b)  *  *  * 
to  read  as  follows:  (2)  *  *  * 
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flow  rate  once  per  shift  following  the 
recordkeeping  requirements  of 
§  63.752(d).  Each  ovraer  or  operator 
using  a  pumpless  waterwash  system  to 
meet  the  requirements  of  §63. 745(g)(2) 
shall,  while  primer  and  topcoat 
application  operations  are  occurring, 
measure  and  record  the  parameter(s) 
recommended  by  the  booth 
manufacturer  that  indicate  booth 
performance  once  per  shift,  following 
the  recordkeeping  requirements  of 
§  63.752(d). 

(d)  Particulate  filters  and  waterwash 
booths — depainting  operations.  Each 
owner  or  operator  using  a  dry 
particulate  filter  or  a  conventional 
waterwash  system  in  accordance  with 
the  requirements  of  §  63.746(b)(4)  shall, 
while  depainting  operations  are 
occurring,  continuously  monitor  the 
pressure  drop  across  the  particulate 
filters  or  the  water  flow  rate  through  the 
conventional  waterwash  system  and 
read  and  record  the  pressure  drop  or  the 
water  flow  rate  once  per  shift  follovying 
the  recordkeeping  requirements  of 
§  63.752(e).  Each  owner  or  operator 
using  a  pumpless  waterwash  system  to 
meet  the  requirements  of  §  63.746(b)(4) 
shall,  while  depainting  operations  are 
occurring,  measure  and  record  the 
parameter(s)  recommended  by  the  booth 
manufacturer  that  indicate  booth 
performance  once  per  shift,  following 
the  recordkeeping  requirements  of 
§  63.752(e).- 
***** 

9.  Section  63.752  is  amended  by 
revising  paragraphs  (c)(2)  introductory 
text,  (d)(2),  (d)(3),  and  (e)(7)  to  read  as 
follows: 

§63.752    Recordkeeping  requirements. 

***** 

(c)*  *  * 


(2)  For  imcontroUed  primers  and 
topcoats  that  meet  the  organic  HAP  and 
VOC  content  limits  in  §  63.745(c)(1) 
through  (c)(4)  without  averaging: 

*        *        •        •        • 

(d)  *  *  • 

(2)  Each  owner  or  operator  complying 
with  §  63.745(g)  through  the  use  of  a 
conventional  waterwash  system  shall 
record  the  water  flow  rate  through  the 
operating  system  once  each  shift  during 
which  coating  operations  occur.  Each 
owner  or  operator  complying  with 

§  63.745(g)  through  the  use  of  a 
pvunpless  waterwash  system  shall 
record  the  parameter(s)  recommended 
by  the  booth  manufacturer  that  indicate 
the  performance  of  the  booth  once  each 
shift  during  which  coating  operations 
occur. 

(3)  This  log  shall  include  the 
acceptable  limit(s)  of  pressure  drop, 
water  flow  rate,  or  for  the  pimipless 
waterwash  booth,  the  booth 
manufacturer  recommended 
parameter(s)  that  indicate  the  booth 
performance,  as  applicable,  as  specified 
by  the  filter  or  booUi  manufacturer  or  in 
locally  prepared  operating  procedures. 
***** 

(e)*  *  * 

(7)  Inorganic  HAP  emissions.  Each 
owner  or  operator  shall  record  the 
actual  pressure  drop  across  the 
particulate  filters  or  the  visual 
continuity  of  the  water  curtain  and 
water  flow  rate  for  conventional 
waterwash  systems  once  each  shift  in 
which  the  depainting  process  is  in 
operation.  For  pumpless  waterwash 
systems,  the  owner  or  operator  shall 
record  the  parameter(s)  recommended 
by  the  booth  manufacturer  that  indicate 
the  i>erformance  of  the  booth  once  per 
shift  in  which  the  depainting  process  is 
in  operation.  This  log  shall  include  the 
acceptable  limit(s)  of  the  pressure  drop 


as  specified  by  the  filter  manufacturer, 
the  visual  continuity  of  the  water 
curtain  and  the  water  flow  rate  for 
conventional  waterwash  systems,  or  the 
recommended  parameter(s)  that  indicate 
the  booth  performance  for  pumpless 
systems  as  specified  by  the  booth 
manufacturer  or  in  locally  prepared 
operating  procedures. 
***** 

10.  Section  63.753  is  amended  by 
revising  paragraphs  (c)(l)(vi)  and 
(d)(l)(vii)  to  read  as  follows: 

§63.753    Reporting  requirements. 

***** 

(c)  *  *  * 

(D*  *  * 

(vi)  All  times  when  a  primer  or 
topcoat  application  operation  was  not 
immediately  shut  down  when  the 
pressure  drop  across  a  dry  particulate 


filter  or  HEPA  filter  system,  the  water 
flow  rate  through  a  conventional 
waterwash  system,  or  the  recommended 
parameter(s)  that  indicate  the  booth 
performance  for  pumpless  systems,  as 
appropriate,  was  outside  the  limit(s) 
specified  by  the  filter  or  booth 
manufacturer  or  in  locally  prepared 
operating  procedures; 
***** 

(d)*  *  * 

(1)  *  *  * 

(vii)  All  periods  where  a  nonchemical 
depainting  operation  subject  to 
§  63.746(b)(2)  and  (b)(4)  for  the  control 
of  inorganic  HAP  emissions  was  not 
immediately  shut  down  when  the 
pressure  drop,  water  flow  rate,  or 
recommended  booth  parameter(s)  was 
outside  the  limit(s)  specified  by  the 


filter  or  booth  manufacturer  or  in  locally 
prepared  operational  procedures; 

***** 

11.  In  appendix  A  to  part  63.  Mediod 
319  is  amehded  by  revising  the  equation 
terms  "p"  and  "CV"  in  section  12.2.1  to 
read  as  follows: 

Appendix  A  to  Part  63— Test  Methods 

***** 

Method  319:  DETERMINATION  OF 
FILTRATION  EFFICIENCY  FOR  PAINT 
OVERSPRAY  ARRESTORS 

***** 

12.0*  *  • 
12.2  *  •  • 
12.2.1  *   •   • 

p=  sample  standard  deviation 

CV  =  coefricient  of  variation  =  p/mean 

•         •         »         *         •  - 

(FR  Doc.  98-23322  Filed  8-31-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Parts  5  and  51c 
RIN0906-AA44 

Designation  of  IMadically  Underserved 
Populations  and  Health  Professional 
Shortage  Areas 

agency:  Health  Resources  and  Services 
Administration,  DHHS. 
action:  Proposed  rules. 

SiJMMARY:  The  rules  proposed  below 
would  consolidate  the  processes  for 
designating  medically  underserved 
populations  (MUPs)  and  health 
professional  shortage  qreas  (HPSAs), 
designations  that  are  used  in  several 
DHHS  programs.  The  purpose  is  to 
improve  the  way  underserved  areas  are 
designated  by  incorporating  up-to-date 
measures  of  health  status  and  access 
barriers  and  eliminating  inconsistencies 
and  duplication  of  effort.  The  intended 
efCsct  is  to  reduce  the  effort  and  data 
burden  on  States  and  communities  by 
simplifying  and  automating  the  design 
process  as  much  as  possible,  while 
maximizing  the  use  of  technology.  The 
proposed  rules  involve  major  changes  to 
both  the  MUP  and  the  primary  care 
HPSA  designation  criteria,  which  have 
the  effiact  of  making  primary  care  HPSAs 
a  sutNset  of  the  MUPs.  No  changes  are 
proposed  with  respect  to  the  criteria  for 
designating  dental  and  mental  health 
HPSAs.  Podiatric,  vision  care, 
pharmacy,  and  veterinary  care  HPSA 
designations  would  be  abolished  under 
the  rules  proposed  below. 
DATES:  Comments  on  this  proposed  rule 
are  invited,  and,  to  be  considered,  must 
be  submitted  on  or  before  November  2, 
1998. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to:  Office  of  Policy 
Coordination,  Bureau  of  Primary  Health 
Care.  Room  7-lDl,  4350  East- West 
Highway,  Bethesda,  MD  20814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lee,  30f^594-4280. 
SUPPt^MENTARY  INFORMATION:  The 

Secretary  of  Health  and  Human  Services 
proposes  below  a  consolidated,  revised 
process  for  designation  of  Medically 
Underserved  Populations  (MUPs) 
pursuant  to  section  330  of  the  Public 
Health  Service  Act  (as  amended  by  the 
recent  Health  Centers  Consolidation  Act 
of  1996.  Pub.  L.  104-299),  42  U.S.C. 
254c.  and  for  designation  of  Health 
Professional  Shortage  Areas  (HPSAs) 
pursuant  to  section  332  of  the  Act,  42 
U.S.C.  254e.  Currently,  regulations  at  42 
CFR  Part  5  govern  the  procedures  and 
criteria  for  designation  of  HPSAs,  while 


designation  of  MUPs  has  been  carried 
out  under  the  Community  Health  Center 
regulations  at  42  CFR  Part  51c,  Subpart 
A,  and  implementing  Federal  Register 
notices.  The  proposed  rules  below 
would  replace  the  existing  Part  5  with 
regulations  governing  both  MUP  and 
HPSA  designation,  and  would  make 
conforming  changes  to  Part  51c. 
Together,  these  changes  would  meet  the 
MUP  designation  requirements  of  the 
new  legislation  and  the  HPSA 
designation  requirements  of  existing 
legislation,  while  consolidating  the  two 
processes  to  a  great  degree. 

(Note  that  the  abbreviation  MUP  used  here 
includes  not  only  population  group 
designations  but  also  the  populations  of 
designated  geographic  areas,  also  known  as 
medically  underserved  areas  or  MUAs. 
Similarly,  the  abbreviation  HPSA  includes 
not  only  geographic  area  designations  but 
also  population  group  and  Eacility 
designations.) 

I.  Current  Uses  of  Designations 

The  MUP  and  HPSA  designations  are 
currently  used  in  a  number  of 
Departmental  programs.  MUP 
designations  are  used  in  the  community 
health  center  (CHC)  program  as  a  basis 
for  eligibility  for  funding  under  section 
330(e)  of  the  Act.  Health  professionals 
placed  through  the  National  Health 
Service  Corps  (NHSC)  can  be  assigned 
only  to  designated  HPSAs.  Other  health 
centers  not  funded  by  section  330  grants 
biit  otherwise  meeting  the  definition  of 
a  commimity  health  center,  including 
service  to  a  MUP,  may  be  certified  by 
the  Health  Care  Financing 
Administration  (HCFA)  upon  the 
recommendation  of  the  Health 
Resources  and  Services  Administration  . 
(HRSA)  as  federally  qualified  health 
centers  (FQHCs).  eligible  for  reasonable 
cost-based  Medicaid  and  Medicare 
reimbiusement.  Clinics  in  rural  areas 
designated  either  as  an  MUA  or  as  a 
geographic  or  population  group  HPSA, 
and  which  use  nurse  practitioners  and/ 
or  physician  assistants,  may  be  certified 
by  HCFA  as  Rural  Health  Clinics 
(RHCs);  these  RHCs  are  also  eUgible  for 
reasonable  cost-based  Medicaid  and 
Medicare  reimbursement.  Physicians 
delivering  services  in  areas  designated 
as  geographic  HPSAs  are  eligible  for 
Medicare  incentive  payments  of  an 
additional  10  percent  above  the 
Medicare  reimbursement  they  would 
otherwise  receive.  In  addition,  a  number 
of  health  professions  programs  funded 
under  Title  VII  of  the  PubUc  Health 
Service  Act  are  required  to  give 
preference  to  applicants  placing 
graduates  in  medically  imderserved 
commimities,  defined  to  include  both 
HPSA  and  MUPs.  For  most  of  the 


programs  using  the  designations, 
designation  of  the  area  or  population  to 
be  served  is  a  necessary  but  not 
sufficient  condition  for  allocation  of 
program  resources,  in  that  other 
eligibility  requirements  must  also  be 
met,  and/or  diere  is  competition  among 
eligible  applicants  for  available 
resources. 

n.  Purposes  of  Revising  the  Designation 
Mechanisms 

The  current  HPSA  criteria  date  back 
to  1978;  their  predecessor,  the  "Critical 
Health  Manpower  Shortage  Area"  or 
CHMSA  criteria  date  back  to  the  1971 
legislation  creating  the  National  Health 
Service  Corps.  The  current  MUA/P 
criteria  date  back  to  1973  and  1975, 
when  legislation  was  enacted  creating 
grants  for  Health  Maintenance 
Organizations  and  Commimity  Health 
Centers,  respectively. 

The  original  CHMSA  criteria  were 
based  on  a  simple  population-to- 
primary  care  physician  ratio;  the  HPSA 
criteria  expanded  this  to  require  a  lower 
ratio  for  areas  with  high  needs  indicated 
by  high  poverty,  infant  mortality  or 
fertility,  and  for  population  groups  with 
access  barriers.  The  original  MUA/P 
criteria,  still  in  effect,  employ  a  four- 
variable  Index  of  Medical  Underservice. 
including  percent  with  incomes  below 
poverty,  population-to-primary  care 
physician  ratio,  infant  mortality  rate  and 
percent  elderly,  but  poverty  has  tended 
to  predominate  (partly  because  it  was 
available  at  subcounty  leveb). 

Since  the  time  these  designations 
were  developed,  other  programs  have 
been  required  to  use  these  designations, 
such  as  the  Rural  Health  Clinic  program, 
the  Medicare  Incentive  Program,  and  the 
J-1  visa  waiver  program,  and  various 
Bureau  of  Health  Professions  programs 
now  have  preferences  for  applicants 
serving  designated  areas.  In  addition, 
there  has  been  an  evolution  both  in  the 
types  of  requests  for  designation 
received  and  the  application  of  the 
HPSA  criteria.  Instead  of  relatively 
simple  geographic  area  requests,  such  as 
whole  counties  and  rural  subcounty 
areas,  more  and  more  requests  have 
been  received  for  urban  neighborhoods 
and  population  group  designations.  The 
availability  of  census  data  on  poverty, 
race  and  ethnicity  down  to  the  Census 
tract  level  enabled  the  delineation  of 
urban  service  areas  based  on  their 
economic  and  race/ethnicity 
characteristics;  thus  areas  with 
concentrations  of  poor,  minority  and/or 
linguistically  isolated  populations  could 
achieve  area  or  population  group  HPSA 
designations  based  on  limited  access  to 
physicians  serving  other  parts  of  their 
metropolitan  areas.  As  a  result,  many 
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HPSA  designations  actually  represent 
underserved  populations  within  larger 
areas  that  may  have  reasonable 
population-to-practitioner  ratios;  the 
distinction  between  HPSA  and  MUA/P 
designations  has  become  less  sharp. 
Furthermore,  Congress  has  explicitly 
identified  indicators  for  identifying 
HPSAs  with  the  greatest  shortages  to 
include  not  only  provider-to-pOpulation 
ratio  but  also  rates  of  low  birth  weight 
births,  infant  mortality,  and  poverty  as 
well  as  access  to  primary  health 
services. 

Generally,  the  literature  indicates 
that,  despite  increases  in  the  total 
number  of  physicians  practicing  in  the 
United  States,  including  increases  in 
numbers  of  primary  care  physicians, 
anticipated  "diffusion"  of  these 
physicians  into  frontier  and  other 
remote  rural  areas  has  been  limited.  At 
the  same  time,  while  some  areas  have 
improved  their  population-to- 
practitioner  ratios,  the  nature  of  the 
unmet  need  has  shifted  to  populations 
with  certain  characteristics.  Reflecting 
this  evolution,  the  combined 
methodology  proposed  below  includes 
both  population-to-practitioner  ratios 
and  demographic  and  other  factors 
associated  with  access  problems.  The 
designation  processes  and  criteria  are 
being  revised  to  accomplish  several ' 
goals  and  alleviate  problems  associated 
with  the  existing  methods  of 
designation.  These  piuposes  include:  (a) 
To  consolidate  the  two  existing 
procedures,  two  sets  of  primary  care- 
related  criteria,  and  two  overlapping 
lists  of  designations,  one  of  which  has 
been  updated  regularly  while  the  other 
has  not,  into  one  procediue  with 
consistent  criteria  that  generates  an 
integrated  list,  updated  regularly;  (b)  to 
make  the  system  more  proactive,  better 
able  to  idmitify  new,  currenUy 
tmdesignated  areas  of  need  and  areas  no 
longer  in  need;  (c)  to  automate  the 
scoring  process  as  much  as  possible, 
making  maximum  use  of  national  data 
and  reducing  the  effort  at  State  and 
commimity  levels  associated  with 
information  gathering  for  designation 
and  updating;  (d)  to  expand  the  State 
role  in  the  designation  process,  with 
special  attention  to  the  State  role  in 
definition  of  rational  service  areas;  (e)  to 
reduce  the  need  for  time-consuming 
population  group  designations,  by 
specifically  including  indicators 
representing  access  barriers  experienced 
by  these  groups  in  the  criteria  applied 
to  area  data;  (f)  to  incorporate  better 
measures  or  correlates  of  health  status; 
(g)  among  the  selected  Indicators  of 
underservice/shortage.  to  improve 
eqmty  by  more  heavily  weighting  the 


more  common  attributes,  while  giving 
less  weight  to  factors  that  apply  only  to 
subsets  of  underserved  areas/ 
populations;  and  (h)  to  ensure  that 
current  services  to  imderserved 
populations  are  not  disrupted  in  the 
transition  to  a  new  system.  These 
purposes  are  explainedmcHe  fully 
below. 

A.  Consolidation  and  Simplification 

The  separate  statutes  authorizing 
MUP  and  HPSA  designations  address 
fundamentally  the  same  policy  concern: 
that  is.  the  identification  of  those  areas 
and  populations  which  haVe  unmet 
needs  for  personal  health  services,  for 
the  purpose  of  determining  eligibility 
for  certain  Federal  health  care  resources. 
Some  of  these  areas  and  populations 
have  shortages  of  health  professionals  to 
deliver  the  health  services;  in  others,  the 
problem  is  lack  of  access  to  existing 
resources.  The  legislative  requirements 
for  the  two  are  similar  in  ijiany  respects, 
but  the  designation  processes  have,  up 
to  now,  been  largely  separate.  The  rules 
proposed  below  attempt  to  establish  a 
unitary  procedure  and  consistent 
criteria,  insofar  as  is  legally  permissible, 
both  to  simplify  the  designation  process 
for  agencies,  communities,  entities,  and 
individuals  involved  in  it  and  to 
increase  the  efficient  and  effective  use 
of  Departmental  resources.  Thus,  all  the 
legislatively  mandated  elements  of  both 
statutes  are  included  in  the  proposed 
procedures.  Further,  in  redesigning  the 
criteria,  common  definitions  are  used 
for  MUPs  and  HPSAs.  In  addition,  the 
criteria  are  structured  so  that  primary 
care  HPSAs  become  a  subset  of  MUPs, 
the  subset  with  particular  shortages  of 
health  professionals. 

B.  Proactivity  and  C.  Automation 

The  proposed  methodology  is  also 
designed  to  enable  a  more  automated 
process  for  designation,  through  a 
simpler  method  for  scoring  areas  and  for 
updating  the  scores  when  data  updates 
occur,  llie  new  method  makes 
considerable  use  of  census  variables  for 
which  data  are  available  not  only  at  the 
county  level  but  also  at  subcounty  levels 
(e.g.,  for  census  tracts  and  census 
divisions),  so  that  a  wide  variety  of 
State-  and  community-defined  service 
areas  can  be  evaluated  for  possible 
designation.  The  intent  is  to  minimize 
the  effort  required  by  States, 
commimities,  and  other  entities  to 
designate  an  area  or  update  its 
design^on.  It  should  also  enable  more 
universal  application  of  the  designation 
criteria,  so  that  applicant  familiarity 
Mrith  the  designation  process  will  be  less 
of  a  factor  and  independent  data 
collection  by  applicants  will  be  less  of 


a  barrier  than  previously.  At  the  same 
time.  States  and  communities  will 
continue  to  have  the  opportunity  to 
challenge  federally-provided  data. 

D.  Increased  State  Role 

The  proposed  approach  seeks  to  foster 
increased  partnership  between  the 
various  levels  of  government  involved 
in  designation,  including  a  significanUy 
larger  State  and  local  role  in  defining 
service  areas,  underserved  population 
groups  and  unusual  local  conditions. 
The  new  criteria  are  significantly  less 
prescriptive  in  terms  of  travel  time  and 
mileage  standards  for  defining  service 
areas.  Each  State  will  be  encouraged  to 
define,  with  community  input  and  in 
collaboration  with  the  Secretary,  a         ^ 
complete  set  of  rational  service  areas 
covering  its  territory.  Once  developed, 
these  service  areas  will  be  used  in 
underservice/shortage  area  designations 
unless  new  census  data  or  other  changes 
require  further  area  boundary  changes. 
It  is  also  the  agency's  intention  to  ask 
States  to  provide  information  on  their 
practitioner  data  sources  and  their 
methods  for  evaluating  access  to  service 
area  and  contiguous  area  resources; 
where  States  have  reliable  data  sources 
and  analysis  procedures,  the  time 
required  for  case-by-case  review  will  be 
significantly  reduced. 

E.  Reduce  the  Need  for  PopuJation 
Group  Designations 

Designation  of  population  groups  is 
typically  more  resource-intensive  than 
designation  of  geographic  areas,  both  i 
from  the  standpoint  of  data  collection 
(since  obtaining  data  for  a  particular    «  , 
population  is  often  more  difficult  than 
for  the  area  as  a  whole)  and  in  terms  of 
review.  As  discussed  below,  specific 
indicators  included  in  the  proposed 
approach  represent  the  access  barriers  of 
low  income,  racial  minority  or  Hispanic 
ethnicity,  and  linguistic  isolation.  It  is 
hoped  that  the  inclusion  of  these 
indicators  in  the  proposed  index  will 
reduce  the  need  for  specific  population 
group  designations  for  these  population 
groups,  by  increasing  the  probability  of 
designation  of  geographic  areas  with 
concentrations  of  these  groups. 

F.  Incorporate  Better  Measures  or 
Correlates  of  Health  Status 

Both  designation  statutes  speak  of 
inclusion  of  indicators  of  health  status. 
However,  the  only  specific  measure  of 
health  status  mentioned  in  either  statute 
or  included  in  the  existing  designation 
criteria  is  infant  mortality  rate.  Both 
infant  mortality  rate  and  low  live 
birthweight  rate  are  nationally  available 
for  all  counties  and  for  a  limited  number 
of  subcounty  areas  (generally,  for  places 
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of  population  10,000  or  more),  and  these 
measures  are  both  incorporated.  As 
discussed  further  below,  other  direct 
measures  of  health  status  could  not  be 
included  at  this  time;  however,  a 
number  of  indirect  measures  were 
included  as  proxies,  because  they  are 
correlated  with  low  health  status. 

G.  Improve  Equity  Through  Weighting 

Experience  in  designation  of  both 
MUA/Ps  and  HPSAs  has  indicated  that 
the  most  common  characteristics  of 
shortage/underserved  areas  involve  high 
population-to-practitioner  ratios  and  a 
high  proportion  of  the  population  in 
poverty  or  with  low  incomes.  Both  these 
indicators  figure  prominently  in  the 
current  HPSA  and  MUA/P  designation 
approaches;  both  were  considered 
logical  candidates  for  high  relative 
weighting  in  any  new  index.  Other 
indicators  of  access  barriers  and  low 
health  status  are  being  included,  but 
with  lower  weights  representing  their 
less  general  applicability  as 
underservice  indicators. 

H.  Avoid  Disruption 

An  improved  system  will  not  generate 
the  exact  same  designations  as  the  old 
system,  or  it  would  represent  no 
change/improvement.  However,  in  the 
transition  to  a  new  system,  which  will 
involve  updating  many  MUP 
designations  that  have  not  been  updated 
for  some  time,  care  must  be  taken  to 
ensiue  that  vulnerable  underserved 
populations,  identified  under  previous 
criteria  and  now  being  served  by 
projects  based  on  the  existing 
designations,  do  not  suffer  an 
inappropriate  disruption  of  services. 
This  involved  testing  the  new  criteria 
against  the  database  of  currently- 
designated  service  areas  and  active 
projects. 

in.  Development  of  the  New 
Methodology 

The  development  of  the  proposed 
new  methodology  was  initiated  in  the 
fall  of  1992  through  discussions  Math 
academic  researchers  and  Federal 
experts  in  relevant  fields,  as  well  as 
representatives  of  State  health 
departments  and  others  involved  in  and 
afiiected  by  the  designation  process. 
These  discussions  covered  problems 
with  the  current  methods,  and  issues 
involved  in  developing  better  needs 
assessment/designation  methods;  the 
basic  goals  listed  above  were  identified. 
A  wide  variety  of  potential  shortage/ 
underservice  indicators  and 
methodological  approaches  were 
discussed. 

Particular  attention  was  given  to 
health  status  indicators.  Morbidity  and 


mortality  rates,  including  those  relevant 
to  primary  health  care,  are  generally 
available  only  at  the  county  level.  This 
is  a  problem,  because  only  about  one- 
third  of  current  designations  cover 
whole  counties  (40  percent  are 
subcounty  areas,  22  percent  are 
population  groups,  and  6  percent  are 
facilities).  Also  considered  were  health 
status  indicators  based  on  "ambulatory 
care  sensitive  conditions."  However, 
since  such  data  are  ouxently  available 
for  less  than  half  the  States,  their 
inclusion  was  not  feasible. 
Developments  in  this  field  wrill  be 
monitored  for  possible  future  inclusion 
of  such  indicators. 

A  third  group  of  health  status  and 
utilization  indicators  identified  as 
potentially  useful  in  designation  are 
those  collected  as  part  of  the  National 
Center  for  Health  Statistics'  Health 
Interview  Survey  (HIS).  However,  the 
surveying/sampling  techniques  used  in 
collecting  these  data  were  originally 
designed  to  obtain  conclusions  valid  at 
national,  not  local,  levels.  Efforts  to 
develop  a  method  to  allow  prediction  of 
the  indicators  from  local  demographic 
data  are  underway,  but  have  not  yet 
been  successful. 

Based  on  the  recommendations  of 
various  experts  consulted  and  the  gaps 
in  data  availability  noted  above,  it  was 
decided  to  pursue  development  of  a 
new  index  using  demographic  proxies 
for  those  access  and  health  status 
indicators  that  are  not  yet  widely 
available.  The  literature  was  reviewed  to 
identify  additional  candidate  variables, 
potential  variables  were  evaluated  to 
establish  a  test  data  base,  and 
correlation  analysis  was  applied  to 
identify  which  indicators  could  be 
treated  as  independent  variables  and 
which  combinations  of  indicators  would 
tend  to  over-represent  the  same 
underlying  variables. 

As  a  result  of  this  process,  some 
indicators  considered  were  not  selected 
for  inclusion  in  the  proposed  new 
methodology.  For  example,  the 
percentage  of  the  population  with 
incomes  below  100  percent  of  the  ' 

poverty  level  is  not  used  as  an  indicator 
of  ability-to-pay;  instead,  the  percentage 
vtrith  incomes  below  200  percent  of 
poverty  (which  is  very  highly  correlated 
with  the  proportion  below  poverty)  was 
selected,  since  this  low-income 
population  is  the  prime  target 
population  of  the  CHC  and  NHSC 
projects  which  use  the  designations. 
Another  indicator  not  ultimately 
included  was  educational  level. 
Educational  level  is  quite  highly 
correlated  with  income;  since  percent  of 
population  with  low  income  is  being 
included  in  the  new  methodology,  and 


is  highly  weighted,  it  was  felt  that 
educational  level  need  not  also  be 
included.  The  percentage  of  the 
population  which  is  iminsured  was  not 
included,  because  these  data  are 
generally  available  only  at  the  State 
level.  An  indicator  of  health  status, 
trimester  of  entrance  into  prenatal  care, 
was  likewise  not  used,  because  of 
concerns  that  these  data  are  often 
imreliable. 

Impact  testing  and  analysis  were 
conducted  to  ensure  that  variables  most 
indicative  of  need  were  incorporated, 
that  the  scaling  and  relative  weighting 
of  the  indicators  identified  areas  of 
knovra  high  need,  and  that  the 
transition  to  the  new  methodology 
would  cause  minimal  disruption  to 
projects  already  serving  the  underserved 
based  on  past  designation  methods.  The 
proposed  new  methodology  was 
discussed  with  a  variety  of  academic 
and  government  experts  and  State 
partners  in  the  designation  process 
during  1995  and  revised.  As  revised,  the 
proposed  methodology  has  been 
outlined  in  presentations  to  national 
and  regional  meetings  of  State  and 
commimity  primary  care  organizations 
and  others. 

IV.  Description  of  the  Proposed 
Regulations 

A.  Procedures 

The  proposed  approach  to  processing 
both  MUP  and  HPSA  designation 
requests,  set  forth  in  proposed  Subpart 
A  below,  is  an  adaptation  of  the  HPSA 
designation  procedures  currently  in 
effect,  as  codified  at  42  CFR  Part  5.  The 
proposed  procedures  have  been 
modified  to  include  the  particular 
comment  and  consultation  requirements 
of  the  MUP  legislation,  but  otherwise 
closely  follow  the  present  HPSA 
designation  procedures,  including  those 
specifically  required  by  statute. 

As  before,  the  procedures  involve  an 
interactive  process  between  the 
Secretary,  the  States,  and  individual 
applicants.  Any  individual,  community 
group  or  State  or  other  agency  may 
apply  for  designation  of  a  geographic 
area  or  population  group  MUP  and/or 
HPSA,  or  for  a  facility  HPSA;  the 
Secretary  may  also  propose  such 
designations.  Such  requests  are 
reviewed  both  at  State  and  federal 
levels,  including  a  30-day  comment 
period  for  Governors,  State  health 
agency  contacts.  State  primary  care 
associations  (i.e.  organizations 
representing  community  health  centers 
and  other  providers  of  primary  care), 
and  appropriate  medical,  dental  or  other 
health  professional  societies. 
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Amiually,  the  Secretary  will  review 
all  designations,  with  emphasis  on  those 
for  which  new  data  have  not  been 
submitted  during  the  previous  three 
years;  this  extends  to  MUA/Ps  the 
review  process  previously  used  for 
HPSAs.  In  such  reviews,  the  latest  data 
from  national  sources  on  already- 
designated  areas  are  provided  by  the 
Secretary  to  State  entities  and  others  for 
review  and  correction;  if  no  corrections 
are  provided,  the  national  data  are  used 
as  the  Secretary's  basis  for  decisions. 
The  national  data  will  normally  be  used 
for  census-collected  variables,  and  for 
infent  mortality  and  low  birth  weight 
rates,  but  national  data  for  practitioner 
counts  and  for  population  groups  is 
typically  updated  during  the 
designation  process  using  State  and 
local  soiut»8.  State  and  local  data  are 
normally  more  up-to-date  and  accurate 
regarding  provider  locations  and  are  the 
only  soim»  for  acciuate  full-time- 
equivalency  data  on  those  practitioners 
practicing  less  than  fiill  time  or  splitting 
their  time  between  two  ur  more  different 
areas. 

There  is  also  a  section  describing 
procedures  that  would  operate  during 
the  transition  from  the  current  system  to 
the  new  system.  These  procedures 
include  a  process  for  resolution  of  any 
overlapping  boundaries  that  may  exist 
between  currently-designated  HPSAs 
and  MUA/Ps  at  the  time  the  new 
regulations  go  into  effect,  and  allow  that 
any  HPSA  or  MUA/P  designation  for 
which  new  data  was  submitted  and 
approved  under  the  old  criteria  may 
continue  in  effiact  for  three  yeara  frcmi 
the  approval  date.  This  is  to  relieve 
States,  communities  and  others  from 
having  to  provide  updated  data  on  all 
designations  during  the  first  year  the 
new  regulations  go  into  effect. 

B.  MUP  Criteria 

The  criteria  for  designating  MUPs  are 
set  out  in  Subpart  B.  In  brief,  areas  to 
be  designated  must  be  ratimal  areas  for 
the  delivery  of  primary  care  services. 
For  each  area  so  defined  and  considered 
for  designation,  the  Secretary  will 
determine  the  area's  score  on  its  Index 
of  Primary  Care  Shortage  (IPCS).  As 
discussed  below,  the  IPCS  is  a 
composite  of  partial  scores  on  a  number 
of  variables  that  reflect  and  incorporate 
statutory  requirements.  An  area  may  be 
designated  if  its  composite  score  for  all 
variables  equals  or  exceeds  the 
designation  threshold  determined  by  the 
Secretary.  (This  approach  is  structurally 
quite  similar  to  thia  approach  previously 
used  to  designate  MUA/Ps.) 


C.  Rational  Service  Areas 

The  proposed  rules  would  continue  to 
require  that  each  area  proposed  for 
designation  be  a  rational  area  for  the 
delivery  of  primary  care  services.  See. 
proposed  §  5.103(a).  Optimally,  each 
State  will  develop  a  State-v«ride  system 
that  subdivides  the  territory  of  the  State  • 
into  rational  service  areas;  criteria  for 
such  a  State-vnde  system  are  specified. 
A  definition  of  the  term  rational  service 
area  is  included  which  allows  for 
considerable  flexibility  of  interpretaticm 
by  States.  Until  a  State  develops  such  a 
State-wide  system  of  areas,  provisions 
for  determining  individual  rational 
service  areas  would  apply.  These 
provisions  allow  for  inclusion  of  service 
areas  currently  designated,  whether 
made  up  of  whole  coimties  or  portions 
thereof;  of  counties  or  county- 
equivalents;  and  of  other  areas  meeting 
the  regulation's  definition  of  a  ittional 
service  area.  To  deal  with  cases  where 
the  Ixmndaries  of  currently  designated 
MUA/Ps  and  HPSAs  overlap  but  do  not 
coincide,  transition  procedures  allow 
the  appropriate  State  official  to  define 
which  area  will  be  considered  to  be  the 
rational  service  area  for  designatidh 
purposes. 


D.  IPCS  Approach 

The  proposed  rules  provide  that,  for 
each  area  defined  as  a  rational  service 
area  and  considered  for  a  primary  care 
shortage/underservice  designation,  the 
Secretary  will  detennine  the  area's  score 
on  a  new  Index  of  Primary  Care 
Shortage  (IPCS).  See.  proposed 
S  5.103(b).  The  IPCS  is  a  composite  of 
seven  variables  that  reflect  need  for  and 
lack  of  access  to  primary  care  services, 
including  those  factors  that  are 
legislatively  mandated:  (1)  The 
population-  to-primary  care  practitioner 
ratio.  (2)  the  percentage  of  the 
population  with  incomes  below  200 
percent  of  the  poverty  level,  (3)  the 
infant  mortality  or  low  birthweight  rate. 
(4)  the  percmitage  of  the  population  that 
is  racial  minority.  (5)  the  percentage  of 
the  popidation  of  Hispanic  ethnidty.  (6) 
the  percentage  of  the  population  that  is 
linguistically  isolated,  and  (7)  low 
popiilatim  density.  The  basis  for 
inclusion  of  these  variables  in  the  index 
is  discussed  below. 

1.  Population-to-Primary  Care 
Practitioner  Ratio 

This  ratio  is  the  best  available 
measure  of  primary  care  resources 
available  within  a  particular  area,  is 
historically  accepted  as  the  prime 
indicator  of  primary  care  practitioner 
shortage,  and  reflects  the  resource 
decisions  central  to  the  NHSC  and  CHC 


programs.  Also,  inclusion  of  this 
measiire  is  legislatively  required  for 
HPSAs.  and  meets  the  MUP  legislative 
requirement  for  a  measuire  of 
availabiUty. 

2.  Percentage  of  the  Population  With 
Income  Below  200  Percent  of  the 
Poverty  Level 

This  variable  represents  the  economic 
access  barrier  faced  by  many 
underserved  populations,  including 
Medicaid-eligibles  and  those  working 
poor  and  Medicaid-ineUgibles  who  tend 
to  be  uninsured  or  underinsured.  It  also 
closely  approximates  the  target 
population  of  CHC/NHSC  projects, 
which  are  required  to  provide  care  on  a 
sliding  fee  scale  to  patients  with 
incomes  below.  200  percent  of  poverty 
level,  and  fulfilb  the  legislative 
requirement  for  a  fector  indicative  of 
ability-to-pay.  Furthermore,  low  income 
is  highly  correlated  with  low  health 
status.  See,  for  example,  George  Davey 
Smith,  et  al..  "Socioeconomic 
Differentials  in  Mortality  Risk  among 
Men  Screened  for  the  Multiple  Risk 
Factor  Intervention  Trial,"  Am.  J.  Public 
Health.  1996:86:486-504. 

3.  Infant  mortality  rate  or  low 
birthweight  rate 

These  two  variables  are  both 
indicators  of  adverse  birth  outcomes. 
Considerati(Hi  of  in£uit  mortaUty  rate 
(deaths  per  thousand  live  births)  is 
statutorily  required;  it  has  also  been 
used  historically  as  a  measure  of 
negative  health  status,  and/or  as  an 
indicator  of  inadequacy  of  the  health 
care  system.  Low  live  birthweight  rate 
(percentage  of  live  births  below  2500 
grams)  is  a  statistically  more  robust 
indicator,  since  there  are  more  events, 
and  it  better  reflects  access  to  prenatal 
care.  The  highest  of  the  partial  scores  for 
each  of  these  two  indicators  would  be 
used  in  computing  an  area's  overall 
IPCS  score. 

4.  Percentage  of  the  Population  That  Is 
a  Racial  Minority 

This  variable  (defined  in  the  census  as 
including  blacks.  Asian  and  Pacific 
Islanders,  Native  Americans,  and  other 
non-whites)  is  included  partly  because 
various  minority  groups  display  higher 
prevalence  of  certain  diseases  than  the 
population  at  large,  and  lower  health 
status  generally,  and  partly  because  of 
access  barriers  due  to  discrimination  in 
some  cases  and  cultural  barriera  in 
others.  The  Uterature  indicates  that 
these  effects  are  independent  of  income. 
{See,  for  example,  Gomick  et  al., 
"Effects  of  Race  and  Income  on 
Mortality  and  Use  of  Services  among 
Medicare  Beneficiaries."  New  England 
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Journal  of  Medicine,  Vol.  335,  No.  11, 
pp.  791-799.  Sept.  12. 1996; 
Commonwealth  Fund.  National 
Comparative  Siuvey  of  Minority  Health 
Care,  1995.)  Also,  a  high  percentage  of 
the  CHC/NHSC  patient  population  are 
minorities. 

5 .  Percentage  of  the  Population  of 
Hispanic  Ethnicity 

This  census  variable  is  included 
because  many  persons  of  Hispanic 
ethnicity  experience  negative  health 
status  effects  and  discriminatory  and 
cultural  barriers,  independent  of 
income,  while  persons  of  Hispanic 
ethnicity  are  not  included  in  the  census 
variable  "racial  minority"  unless  they 
self-identify  themselves  as  "other  non- 
white."  (For  reference  relevant  to  both 
indicators  (4)  and  (5),  see.  for  example. 
Lillie-Blanton  and  Alfaro-Correa,  Joint 
Center  for  Political  and  Economic 
Studies  Project  on  the  Health  Care 
Needs  of  Hispanics  and  Afirican- 
Americans,  1995.)  Also,  a  high 
percentage  of  the  underserved 
populations  served  by  existing  CHC/ 
NHSC  programs  is  Hispanic. 

6.  Percentage  of  the  Population  That  Is 
Linguistically  Isolated 

This  variable  (defined  in  the  census  as 
the  percentage  of  the  persons  in 
households  in  which  no  one  over  the 
age  of  14  speaks  English  well)  is  used 
as  a  direct  measure  of  those  persons 
with  a  severe  language  barrier,  as 
distinct  from  those  of  foreign  origin  who 
speak  English  well. 

7.  Low  Population  Density 

This  variable  is  included  as  a  proxy 
for  the  long  distances  and  high  travel 
times  to  care  experienced  by  frontier 
and  other  isolated  rural  commimities. 

E.  Scoring 

For  a  given  area,  partial  scores  are 
computed  for  each  of  the  above 
variables;  these  partial  scores  are  then 
summed  to  obtain  the  total  IPCS  score. 
An  area  will  receive  non-zero  partial 
scores  only  for  those  variables  which 
have,  in  that  area,  values  worse  than  a 
normative  level  for  that  variable,  if 
available,  or  the  1996  national  rate, 
where  no  norm  was  available. 

In  the  case  of  the  population-to- 
primary  care  practitioner  ratio,  the 
normative  floor  level  for  scoring  being 
used  is  1250:1.  This  corresponds  to  the 
lower  end  of  the  acceptable  range  for 
supply  of  primary  care  providers 
recognized  by  the  Council  on  Graduate 
Medical  Education  (COGME)  after 
adjusting  for  inclusion  of  obstetrician- 
gynecologists  and  nonphysician 
providers.  A  range  of  60-80  "generalist" 


physicians  per  100,000  population  was 
recognized  by  the  Council  on  Graduate 
Medical  Education  (CCXJME)  as 
adequate  for  primary  care  in  its  Eighth 
Report  (see  U.S.  DHHS  Report 
No.HRSA-P-DM  95-3,  revised  Nov. 
1996,  pp.  8-12).  Since  COGME's 
definition  of  "generalist"  physicians 
encompasses  only  those  physicians  in 
Family  Practice,  General  Practice, 
General  Internal  Medicine  and 
Pediatrics,  while  the  definition  of 
Primary  Care  Practitioners  (PCPs)  in  the 
MUP/HPSA  criteria  proposed  herein 
also  includes  physicians  in  Obstetrics 
and  Gynecology  as  well  as  nurse 
practitioners,  physician  assistants  and 
certified  nurse  midwives,  the  COGME 
lower  level  of  60  per  100,000  was 
adjusted  upward  by  the  ratio  of  all  U.S. 
PCPs  to  all  U.S.  generalists,  yielding  a 
level  of  80  PCPs  per  100,000  population 
or  1250  persons  per  PCP. 

In  the  case  of  infant  mortality  and  low 
live  birth  weight,  the  normative  floor 
levels  correspond  to  the  Healthy  People 
2000  national  targets  of  no  more  than  7 
infant  deaths  per  thousand  five  births 
and  no  more  than  5  percent  low 
birthweight  births,  respectively.  In  the 
case  of  the  census-related  variables,  the 
1996  national  rates  are  used  as  the  floor 
for  scoring. 

There  is  a  maximum  number  of  points 
for  each  variable,  and  scales  for  each 
variable  have  been  devised  which  relate 
to  its  distribution  across  all  U.S. 
coimties.  (For  example,  for  a  census 
variable  given  a  maximum  score  of  five 
points,  the  values  of  the  variable  which 
divide  a^l  coimties  above  its  national 
rate  into  five  equal  groups  are  used  as 
breakpoints.)  The  scales  proposed  to  be 
used  are  shown  in  Tables  1-7  below, 
following  consideration  of  comments, 
they  will  be  republished  (with  any 
changes  made  in  response  to  comments) 
with  the  final  rule. 

The  IPCS  approach  provides  that 
certain  variables  are  more  heavily 
weighted  than  others,  in  determining  an 
area's  IPCS  score.  See.  §  5.103(b).  The 
weighting  scheme  chosen  was  designed 
to  enhance  equity  by  more  heavily 
weighting  common  attributes  of 
shortage  areas,  while  giving  less  weight 
to  factors  that  identify  population 
subgroups  with  particular  access 
problems.  The  population-to-primary 
care  practitioner  ratio  and  percentage  of 
population  with  incomes  below  200 
percent  of  the  poverty  level  variables  are 
most  heavily  weighted  (maximum  35 
points  each).  The  percentage  of     , 
population  that  is  linguistically  isolated, 
percentage  minority  and  percentage 
Hispanic  variables  are  less  heavily 
weighted  (maximum  5  points  each). 
Similarly,  the  infant  mortality  rate  and 


low  birthweight  rate  variables  are  scored 
at  a  maximimi  of  5  points  each;  the 
highest  of  these  two  scores  is  included 
in  the  total  IPCS  score.  To  address  the 
isolation  and  distance-related  access 
problems  of  rural  populations,  the  low- 
population-density  variable  is  weighted 
on  a  10-point  scale.  These  seven  partial 
scores  are  combined  to  obtain  the  total 
IPCS  score,  which  thus  has  a  maximum 
value  of  100  points. 

Table  l.— IPCS  Partial  Score  for 
Population-to-Primary  Care 
Practitioner  Ratio  (R) ' 


Range 


R  2  9,000:1 
9000:1  >R 
7000:1  >  R 
5000:1  >R 
4500:1  >R 
4000:1  >  R 
3800:1  >R 
3500:1  >R 
3400:1  >  R 
3300:1  >R 
3200:1  >R 
3100:1  >  R 
3000:1  >R 
2800:1  >  R 
2600:1  >  R 
2500:1  >  R 
2400:1  >  R 
2300:1  >  R 
2200:1  >R 
2100:1  >R 
2000:1  >R 
1950:1  >  R 
1900:1  >R 
1850:1  >  R 
1800:1  >R 
1750:1  >  R 
1700:1  >  R 
1650:1  >  R 
1600:1  >  R 
1550:1  >  R 
1500:1  >  R 
1450:1  >  R 
1400:1  >  R 
1350:1  >  R 
1300:1  >  R 
R  <  1250:1 


2  7000:1 
2  5000:1 

>  4500:1 

>  4000:1 

>  3800:1 
2  3500:1 
2  3400:1 
2  3300:1 
2  3200:1 
2  3100:1 
2  3000:1 
2  2800:1 
2  2600:1 
2  2500:1 
2  2400:1 
2  2300:1 
2  2200:1 
2  2100:1 
2  2000:1 
2  1950:1 
2  1900:1 
2  1860:1 
2  1800:1 
2  1750:1 
2  1700:1 
2  1650:1 
2  1600:1 
2  1550:1 
2  1500:1 
2  1450:1 
2  1400:1 
2  1350:1 
2  1300:1 
2  1250:1 


Partial 
score 


35 

34 

33 

32 

31 

30 

29 

28 

27 

26 

25 

24 

23 

22 

21 

20 

19 

18 

17 

16 

15 

14 

13 

12 

11 

10 

9 

8 

7 

6 

5 

4 

3 

2 

1 

0 


■  For  areas  or  population  groups  wtiere  the 
number  of  FTE  primary  care  practitioners 
equals  zero,  the  appropriate  ratio  R  for  enter- 
ing this  table  is  computed  as  foliows:  R  -  ad- 
justed population  *  1250. 

Table  2.— IPCS  Partial  Score  for 
PERCEffT  OF  Pop.  With  Incomes 
Below  200%  of  Poverty  Level 
(P) 


Range 


P  >  65% 

65%  >  P  2  60% 
60%  >  P  2  57% 
57%>P2  55% 


Partial 
score 


35 

34 
33 
32 


Table  2.— IPCS  Partial  Score  for 
Percent  of  Pop.  With  Incomes 
Below  200%  of  Poverty  Level 
(P)— Continued 


Range 

Partial 
score 

55%  >  P  >  52%  „.. 

52%  >  P  >  50%  

50%  >  P  >  49.5%  

31 

30 

'          29 

49.5%  >  P  2  49%  .: 

28 

49%  >  P  2  48.5%  

48.5%  >  P  >  48%  

48%  >  P  2  47% „.. 

47%  >  P  2  46%  

46%  >  P  2  45% 

45%  >  P  2  44.5%  

44.5%  >  P  2  44% 

27 
26 
25 
24 
23 
22 
21 

44%  >  P  2  43.5%  

20 

43.5%  >  P  2  43%  

19 

43%  >  P  >  42%  

42%  >  P  2  41%  „..,...„ 

41%  >  P  2  40% 

40%  >  P  2  39.5%  

39.5%  >  P  2  39%  ......<.........>........ 

39%  >  P  2  38.5%  „ 

38.5%>P238%  ;.... 

38%  >  P  2  37%  .V . 

18 
17 
16 
15 
14 
13 
12 
11 

37%  >  P  2  36%  .._.... 

36%  >  P  2  35%  

10 
9 

35%  >  P  2  34.5%  „.. 

34.5%  >  P  2  34%  

34%  >  P  2  33.5%  

8 

7 
6 

33.5%>P233%  

33%  >  P  2  32.5%  

5 
4 

32.5%  >  P  2  32% 

32%  >  P  2  31%  

31%  >  P  >  30%  

P  <  30%  .._ 

3 
2 

1 
0 

Table  3.— IPCS  Partial  Score  for 
Infant  Mortauty  Rate  (IMR)— 
OR— Low  Birth  Weight  Rate 
(LBWR) 


Range 


Partial 
score 


Destha/IOOO  Birth 

IMR  2  15.0 

15.0  >  IMR  2  12.0  

12.0  >  IMR  2  11.0  

5 

4 
3 

11.0  >  IMR  2  10.0  

10.0  >  IMR  2  7.0  

2 

1 

IMR  <  7.0 

0 

LBW  births  as  %  of  live  births 


LBWR  2  9.0 

5 

9.0  >  LBWR  2  8.0 

8.0  >  LBWR  2  7.5 

4 
3 

7.5  >  LBWR  2  7.0 „.. 

7.0  >  LBWR  2  5.0 „.. 

LBWR  <  5.0 

2 

1 
0 

Table  4.— IPCS  Partial  Score  for 
Percent  Pop.  Racial  Minority  (M) 


Range 

Partial 
score 

M  >  50%  

5 

50%  >  M  2  40% 

40%  >  M  2  30% 

30%  >  M  2  25% 

25%  >  M  2  20% _. 

M  <  20%  

4 
3 
2 
1 
0 

Table  5.— IPCS  Partial  Score  for 
Percent  Pop.  of  Hispanic  Eth- 
nicity (H) 


Range 

Partial 
score 

H  2  40% 

5 

40%  >  H  2  25% 

25%  >  H  2  15%  „ 

4 
3 

15%  >  H  2  1 1%  

2 

11%  >  H  2  8.8%  

1 

H  <  8.8% 

0 

Table  6.— IPCS  Partial  Score  for 
Percent  of  Pop.  Linguistically 
Isolated  (LI) 

Range 

Partial 
score 

LI  2  10.0 „ 

10.0  >  LI  2  7.0 

5 

4 

7.0  >  LI  2  5.0 „ 

5.0  >  LI  2  4.0 

4.0  >  LI  2  3.0 

LI  <  3.0  „ _ 

3 
2 

1 
0 

Table  7.— IPCS  Partial  Score  for 
Population  Density  (D) 

[persons/sq.  mi.] 

Range 

Pallia/ 
score 

D  <  3 

10 

3  S  D  <  7  _ 

7SD<10 

10  s  D  <  15  

15  S  D  <  20  _... 

20  S  0  <  25  

25  5  D  <  30  

30  S  D  <  35  

35  S  D  <  40  .._ 

40  S  D  <  50  ; 

D  2  50  .._ _ „ 

9 
8 
7 
6 
5 
4 
3 
2 
1 
0 

The  highest  of  the  IMR  and  LBWR  scores  is 
to  be  used. 


F.  Designation  Threshold 

A  county  or  other  rational  service  area 
will  be  designated  if  its  composite  IPCS 
score  for  all  variables  equals  or  exceeds 
the  designation  threshold  determined  by 
the  Secretary.  This  rule  proposes  to  set 
this  threshold  at  a  level  which  does  not 
cause  a  major  disruption  at  the  time  of 
implementation  in  the  number  of 
counties  with  some  designation,  reduces 


the  total  population  in  designated  areas 
somewhat,  and.  by  keeping  the 
threshold  constant,  allows  for  future 
decreases  in  the  number  and  population 
of  designated  areas  as  conditions 
improve.  The  threshold  level  proposed, 
is  35.  approximating  the  ourent  median 
of  all  U.S.  county  IPCS  scores — i.e..  the 
score  which  would,  based  on  1996  data, 
separate  the  highest-scoring  50  percmt 
of  counties  nationwide  bom  the 
remaining  counties. 

Use  of  a  designation  threshold  set  at 
the  median  county  value  is  consistent  r 
with  past  practice  for  designating  MUA/ 
Ps.  and  testing  indicates  it  would  result 
in  a  total  U.S.  underserved  population 
of  about  64  million,  approximately  10 
percent  lower  than  the  unduplicated 
population  of  currently-designated 
MUA/Ps  and  HPSAs.  72  million.  The 
difference  is  primarily  attributable  to 
improvements  since  the  time  of  the  last 
major  MUA/P  update. 

G.  Degree  of  Shortage;  Relationship  of 
Designations  to  Interventions:  Types  of 
Shortage  Lists 

An  important  issue  in  the  preparation 
of  these  regulations  was  whether  those 
practitioners  who  are  present  in 
designated  areas  as  a  result  of 
interventions  based  on  the  designations 
should  be  included  in  computations 
when  updating  the  designations.  One 
school  of  thought  emphasizes  concerns 
about  potential  "yo-yo"  effects,  in 
which  an  area  is  designated,  a  CHC  or 
NHSC  intervention  occiu?  as  a  result  of 
the  designation,  those  practitioners  are 
then  counted  resulting  in  a  loss  of  the     ' 
designation,  the  intervention  is 
removed,  the  area  again  becomes 
eligible  for  designation,  and  the  cycle 
repeats  itself.  Another  school  of  thought 
reflects  concerns  about  carrying  on  the 
Ust  of  designations  areas  whose  needs 
have  been  met  through  CHC  and/or 
NHSC  interventions.  This  can  lead  to 
such  eventualities  as  waiver  of  }-l  visa 
physicians'  retiun-hbme  requirements 
in  return  for  service  in  a  designated  area 
or  certification  of  a  new  Rural  Health 
Clinic  in  a  designated  area,  although 
that  area's  needs  are  already  being  met 
by  CHC,  NHSC,  and/or  previously 
waived  }-\  visa  providers. 

To  deal  with  tnese  conoems  it  is 
proposed  to  publish  a  two-tiered  list  of 
designations.  Each  designated  MUP  or 
HPSA  will  be  identified  as  having  either 
a  first  or  second  degree  of  shortage.  First 
degree  of  shortage  designations  will  be 
those  which  continue  to  be  designatable 
even  v/hen  resources  placed  in  ue  area 
through  CHC  and/or  NHSC 
interventions  are  counted;  second 
degree  of  shortage  designations  will  be 
those  which  are  designatable  only  when 
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resources  placed  through  CHC  and/or 
NHSC  interventions  are  excluded.  Both 
types  of  designations  would  be  eligible 
for  CHC  and  NHSC  resources,  but  other 
programs  would  be  encouraged  to 
concentrate  their  resources  on  first 
degree  of  shortage  areas.  For  primary 
care  HPSAs,  these  two  degrees  of 
shortage  would  replace  the  previously 
defined  degree  of  shortage  groups. 

Some  have  suggested  that  the  second 
group  should  also  include  areas  that 
would  remain  designatable  if  physicians 
whose  J-1  visa  return-home 
requirements  have  been  waived  were 
not  counted.  This  has  not  been  done, 
since  J-1  waiver  physicians  are  not 
equivalent  to  those  placed  or  supported 
by  HRSA:  they  are  not  required  to  serve 
patients  regardless  of  ability  to  pay,  and 
for  many,  there  is  no  monitoring  system 
in  place.  However,  public  comment  on 
this  issue  is  invited. 

H.  Data  Definitions 

The  proposed  rules  spell  out  the  data 
needed  to  determine  the  score  for  each 
of  the  IPCS  variables  for  an  area.  See, 
proposed  §  5.103(c). 

1.  Population  and  Practitioner  Counts 

The  population  and  practitioner  count 
variables  are  to  be  calculated  in 
essentially  the  same  way  as  now 
provided  for  HPSAs  under  the  existing 
Part  5.  Like  the  present  Part  5.  the 
proposed  rules  anticipate  adjustment  of 
population  by  age/sex;  however,  rather 
than  including  these  adjustments  in  the 
regulation  as  before,  the  proposed  rules 
provide  that  the  table  for  m^ng  such 
adjustments  will  be  pubUshed  by  notice 
from  time  to  time  in  the  Federal 
Register,  so  that  updated  data  on  age/ 
sex  utilization  rates  can  be  used  as  it 
becomes  available.  The  age-adjustment 
table  proposed  to  be  used  initially  is 
shown  as  Table  8  below;  it  will  be 
repubUshed  (with  any  changes  made)  in 
the  preamble  to  the  final  rules. 

Table  8.— Age  Adjustment  of 
Population 

[Based  on  1992  HeaRh  Interview  Survey  data] 

Number  of  physician  contact  - 
malepop  <  1  yr  *  5.9  +  femalepop  <  1  yr  * 

5.9 
malepop  1-4  *  5.9  +  femalepop  1-4  *  5.9 
malepop  5-17  *  3.0  +  femalepop  5-17  * 

3.0 
malepop  18-44  *  3.5  ■»■  femalepop  18-44  * 

5.4 
malepop  45-64  *  3.5  ■*-  femalepop  45-64  * 

5.4 
malepop  65-74  *  5.5  +  femalepop  65-74  * 

7.1 
malepop  >  74  *  11.1  ■«■  femalepop  >  74  * 

11.1 


TABLE  8.— AGE  Adjustment  of 
Population— Continued 

[Based  on  1992  Health  Interview  Survey  data] 


Adjusted  population  -  Numt>er  of  physician 
contacts/5.3  (here,  5.3  is  the  national  aver- 
age number  of  physician  contacts  per 
year) 

Population-to-primary  care  practitioner  ratio 
(R,  for  Table  1)  -  Adjusted  population  / 
number  of  FTE  primary  care  practitioners 

The  practitioner  count  requirements 
are  similar  to  those  in  the  current  Part 
5,  although  they  are  reorganized  for 
clarity  and  some  important  changes 
have  been  made.  Foreign  medical 
graduates  who  are  citizens  or  permanent 
residents  or  are  on  J  or  H  visas  are  to 
be  fully  coimted  unless  they  have 
restricted  licenses.  Practitioners 
providing  medical  services  under  a 
federal  service  obligation  or  as  an 
employee  of  a  federal  grantee  are 
counted  for  first  degree  of  shortage 
designations  but  are  excluded  for 
second  degree  of  shortage  designations; 
see,  discussion  above.  It  should  be 
noted  that,  although  the  proposed  rules 
would  allow  NHSC  and  grant-hired 
practitioners  to  be  excluded  from  the 
practitioner  count  for  second  degree  of 
shortage  designation  purposes,  these 
practitioners  are  included  by  the 
Department  in  making  decisions  as  to 
how  to  allocate  additional  NHSC 
assignees  and  health  center  grant 
resoiu-ces.  Also,  the  current  HPSA 
provision  allowing  the  discounting  of 
physicians  with  restricted  practices  on  a 
case-by-case  basis  is  proposed  to  be 
eliminated;  experience  has  shown  that 
this  provision  is  not  useful  as  a  practical 
matter. 

2.  Non-Physidan  Primary  Care 
Practitioners 

Significant  interest  has  been 
expressed  in  including  nurse 
practitioners  (NPs),  physician  assistants 
(PAs).  and  certified  nurse-midwives 
(CNMs)  in  counts  of  primary  care 
practitioners  for  designation  purposes, 
particularly  where  they  practice  as 
effectively  independent  providers  of 
care  and  particularly  given  the  role  of 
these  practitioners  in  the  Rural  Health 
Clinic  program.  However,  controversy 
exists  as  to  whether  the  available  data 
will  permit  them  to  be  counted 
acciu^tely  and  how  they  should  be 
weighted  relative  to  primary  care 
physicians.  There  are  several  related 
issues  involved.  First,  significant 
differences  exist  among  the  States  as  to 
the  modes  of  practice  allowed  for  these 
practitioners,  including  the  extent  to 
which  they  are  allowed  to  work 
independentiy,  and  what  medical  tasks 


they  are  legally  allowed  to  perform.  This 
means  that  it  has  been  difficult  or 
impossible  to  incorporate  their 
contributions  in  a  consistent  way  across 
all  States.  Second,  there  are  significant 
limitations  to  the  national  databases 
currenUy  available  on  these 
practitioners  as  compared  with  the 
national  data  available  for  M.D.S  and 
D.O.s.  While  some  States  have  accurate 
data  on  the  number,  location  and 
practice  characteristics  of  these 
practitioners,  others  do  not;  however,  if 
incorporation  of  these  practitioners 
were  made  dependent  on  use  of  State 
data,  those  States  willing  and  able  to 
provide  the  data  would  effectively  be 
penalized  relative  to  those  States  which 
could  not  or  did  not  provide  it,  since 
inclusion  of  more  practitioners 
decreases  the  likelihood  of  designation. 
Finally,  for  those  States  in  whidi 
nonphysician  practitioners  can  legally 
provide  many  of  the  same  services  as 
primary  care  physicians,  exactly  how 
they  complement  physicians,  and 
therefore  how  they  should  be  weighted 
relative  to  physicians,  is  not  well- 
defined. 

The  proposed  rules  below  include 
these  nonphysician  practitioners  by 
requiring  that  all  of  them  be  counted  as 
equivalent  to  0.5  FTE.  Some  have 
suggested  that  different  equivalencies  be 
used  in  different  States,  depending  on 
the  degree  of  independence  allowed  by 
the  different  State  laws,  or  that  the 
equivalency  be  different  in  areas 
without  physicians  as  compared  to  areas 
where  physician  and  nonphysician 
providers  are  teamed  together.  This  has 
not  been  done,  both  to  avoid  further 
complexity  and  to  avoid  penalizing 
those  States  where  nonphysician 
providers  are  effectively  used;  however, 
public  comment  on  the  equivalency 
issue  is  solicited.  The  rules  provide  that 
the  proposed  relative  weight  of  0.5  may 
be  revised  upward  by  Federal  Register 
notice,  if  the  Secretary  determines  that 
national  practice  data  support  a  higher 
weight.  Please  note  that  tiie  0.5  relative 
weighting  is  proposed  only  for  purposes 
of  estimating  primary  care  practitioner 
counts  for  shortage  area  designation 
piuposes;  it  should  not  be  construed  as 
representing  the  relative  cost  of  these 
providers'  services  compared  to 
physician  services.  However,  its  use  is 
consistent  with  productivity  standards 
ciurently  used  by  HCFA  for  RHCs  and 
FQHCs,  which  are  2100  visits  per  year 
for  NPs  and  PAs  as  compared  with  4200 
visits  per  year  for  physicians. 

A  national  database  for  these 
practitioners  will  be  constructed  from 
those  data  available  bom  national      ~^ 
sources  on  NPs.  PAs  and  CNMs.  Data 
from  this  national  database  will  be  used 
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as  a  first  approximation,  but  States  will 
be  encouraged  to  provide  more  accurate 
State  data,  if  available.  In  this  way. 
States  with  better  data  should  not  be 
penalized. 

Methods  for  computing  the  remaining 
IPCS  variables  are  also  included  in 
Subpart  B  below.  The  proposed  rules 
specify  the  type  of  data  to  be  used,  so 
as  to  achieve,  insofar  as  possible, 
uniformity  and  comparability  of 
designations.  It  should  be  noted  that 
HRSA  plans  to  initially  compute  the 
IPCS  scores  for  coimty-equivalents  and 
existing  HPSAs  and  MUPs  from  national 
data,  providing  them  to  the  States  and 
other  interested  parties  for  review. 

/.  Population  Group  Designations 

The  inclusion  ih  the  proposed  IPCS  of 
a  number  of  variables  representing  the 
access  barriers  and/or  negative  health 
status  experienced  by  certain  at-risk 
populations,  and  its  use  in  geographic 
area  designations,  is  likely  to  decrease 
the  need  for  specific  population  group 
designations,  which  are  more  difficult 
procediu-ally  for  both  applicants  and 
reviewers  to  deal  with.  However,  the 
proposed  rules  continue  to  provide  for 
population  group  designations  within 
geographic  areas  which,  taken  as  a 
whole,  do  not  meet  the  criteria  for 
designation.  See,  proposed  §  5.104(a). 
These  generally  build  on  the  criteria  for 
designating  geographic  areas,  with 
several  key  differences.  First,  the 
proposed  rules  recognize  certain 
additional  types  of  areas  as  rational 
areas  for  the  delivery  of  primary  care 
services  for  specific  population  groups 
(e.g.,  reservations  for  Native  American 
population  groups).  See,  proposed 
§  5.104(a).  Second,  there  are  particular 
minimum  population  size  requirements 
applicable  to  the  designation  of  low 
income  population  groups.  See, 
proposed  §  5.104(b).  Finally,  each 
variable  in  the  IPCS  is  to  be  calculated 
based  on  data  for  the  population  group 
for  which  designation  is  sought,  as 
nearly  as  possible,  rather  than  on  the 
population  of  the  area  as  a  whole.  See, 
proposed  §  5.104(a).  However,  where 
the  definition  of  a  population  group 
requested  for  designation  essentially 
coincides  with  one  of  the  variables  used 
in  the  index  [e.g.,  a  low-income 
population  group,  defined  as  the 
population  with  incomes  below  200 
percent  of  the  poverty  level),  the  total 
IPCS  score  could  be  distorted  by 
automatically  assigning  the  maximum 
possible  score  to  one  variable.  To  avoid 
this,  it  is  proposed  that  the  variable 
involved  not  be  considered  in  scoring 
the  requested  population  group;  instead, 
its  weight  would  be  distributed  among 
the  other  variables. 


/.  Designation  of  Primary  Care  HPSAs 

1.  Criteria  and  Procedures 

The  criteria  and  procedures  for 
designating  primary  care  HPSAs  are  set 
out  in  proposed  Subpart  C.  They  build 
upon  and  are  integrally  related  to  the 
criteria  and  procedures  for  designating 
MUPs  set  out  in  Subpart  B;  to  be 
considered  for  primary  care  HPSA 
designation,  areas  and  population    ' 
groups  must  first  achieve  the  same 
minimum  IPCS  score  used  in  MUP 
designation.  However,  to  clearly 
identify  those  underserved  areas  and 
population  groups  with  practitioner 
shortages,  consistent  with  past  HPSA 
practice  the  proposed  new  primary  care 
HPSA  designation  criteria  also  require  a 
specific  minimum  population-to- 
practitioner  ratio,  not  required  for 
designation  of  an  MUP.  See,  proposed 
§§  5.202(c)  and  5.203(b)(4).  Thus,  under 
the  rules  proposed  below,  the 
geographic  area  and  population  group 
primary  care  HPSAs  will  be  a  subset  of 
the  MUPs. 

2.  HPSA  Designation  Threshold 

The  threshold  population-to-primary 
care  practitioner  ratio  for  primary  care 
HPSA  designation  of  this  subset  (within 
the  group  of  all  areas  above  the 
threshold  for  MUA/P  designation)  is 
proposed  to  be  set  at  3.000:1.  In  effect, 
this  maintains  current  practice  with 
regard  to  the  HPSA  threshold.  A 
threshold  of  3,000:1  is  currently  used 
for  HPSA  designation  of  population 
groups  and  of  "high  need"  geographic 
areas,  which  are  identified  based  on 
criteria  including  proportion  of  the 
population  with  low  incomes,  infant 
mortality  and  fertility  rates,  and 
indicators  of  insufficient  primary  care 
capacity.  Under  the  proposed 
regulation,  all  areas  considered  for 
HPSA  designation  will  first  have  been 
identified  as  "high  need"  by  achieving 
an  IPCS  score  of  35  or  more,  using 
similar  criteria  which  include 
proportion  of  the  population  that  is  low 
income  or  minori^.  infant  mortality  or 
low  birthweight  rates  and  low 
population  density. 

Public  comments  are  specifically 
requested  on  whether  the  proposed 
3.000:1  threshold  or  some  alternative 
threshold  would  best  serve  to  identify 
those  areas  and  population  groups  with 
shortages  of  priinary  care  health 
professionals. 

As  with  the  other  thresholds 
mentioned  above,  there  are  no  plans  to 
change  this  level  once  set;  therefore,  the 
nuimber  of  designated  areas  should 
decrease  as  the  national  provider 
distribution  improves.  Note  also  that 


this  level  is  not  being  identified  as  an 
adequacy  level  but  as  a  shortage  level. 

3.  HPSA  Designation  of  "Sp>ecial 
Medically  Underserved  Populations." 

The  proposed  provisions  for 
population  group  HPSAs  allow  for 
HPSA  designation  of  the  "special" 
populations  defined  by  section  330  of 
the  PHS  Act  (as  recently  amended  by 
Pub.  L.  104-299).  which  are  not 
required  to  be  designated  as  MUPs.  For 
example,  the  provisions  for  designation 
of  migrant/seasonal  farmworker 
population  groups  as  primary  care 
HPSAs  allow  the  use  of  agricultural 
areas  as  the  service  area  unit  of  analysis. 
Although  no  particular  si}ecial 
requirements  are  specified  for 
designation  of  homeless  populations  as 
primary  care  HPSAs,  they  can  be 
considered  for  designation  either  in 
similar  fashion  to  or  in  combination 
with  poverty  or  low-income 
populations,  i.e.  by  utilizing  the  ratio  of 
the  total  number  of  persons  in  the 
population  group  to  the  total  FTE 
primary  care  practitioners  serving  them, 
together  with  data  for  the  other  IPCS 
variables  representing  as  closely  as 
possible  their  values  for  the  population 
group  being  considered.  Similarly,  a 
project  serving  a  public  housing  project 
can  be  considered  for  primary  care 
HPSA  designation  by  either  assessing  its 
geographic  area  for  a  geographic  area 
HPSA  designation  or  assessing  its  low 
income  population  for  a  population 
group  Iff*SA  designation. 

K.  Designation  of  Facility  Primary  Care 
HPSAs 

1.  Correctional  Facility  HPSAs 

The  criteria  and  methodology  for- 
designating  correctional  facilities  as 
primary  care  HPSAs  are  essentially 
unchanged  from  the  ciurent  Part  5.  They 
have  no  MUP  coujiterpart,  since  the 
statute  does  not  provide  for  designation 
of  facility  MUPs. 

2.  Other  Public  or  Private  Non-Profit 
Facilities  as  HPSAs 

These  criteria  are  proposed  to  be 
simplified.  Under  the  proposed  rules, 
such  a  facility  will  be  considered  for 
primary  care  HPSA  designation  only  if 
it  is  serving  one  or  more  designated 
geographic  or  population  group  HPSAs 
but  is  not  located  within  a  designated 
geographic  HPSA  or  within  the  area  of 
residence  of  a  designated  population 
group  HPSA.  To  be  designated,  the 
facility  would  then  need  to  demonstrate 
bom  patient  origin  data  that  a  majority 
of  its  services  are  being  provided  to 
residents  of  designated  areas  or  to 
designated  population  groups;  travel 
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time  would  not  be  a  consideration. 
Second,  as  before,  the  facility  would 
need  to  show  that  it  has  insufficient 
capacity  to  meet  the  primary  care  needs 
of  the  designated  areas  or  population 
groups  served.  However,  instead  of 
showing  that  two  of  four  criteria  for 
insufficient  capacity  are  met,  as  in  the 
past,  only  one  criterion  would  be  used: 
more  than  6,000  outpatient  visits  per 
year  per  FTE  primary  care  physician  on 
the  staff  of  the  facility.  The  two 
previously-used  waiting  time  criteria 
were  difficult  to  document  but  almost 
always  automatically  met,  while  the 
indicator  "excessive  use  of  emergency 
rooms  for  non-emergent  care"  was  not. 
well-defined. 

L.  Dental  and  Mental  Health  HPSAs 

The  proposed  procedures  in  Subpart 
A  would  apply  to  the  designation  of 
dental  and  mental  health  HPSAs  as 
well.  The  criteria  currently  in  use  for 
these  types  of  HPSA  designations  are 
contained  in  Appendices  B  and  C  of  the 
current  part  5.  Appendix  B  (dental 
HPSAs)  would  be  redesignated  as 
Appendix  A,  and  Appendix  C  (mental 
health  HPSAs)  would  be  redesignated  as 
Appendix  B,  but  no  other  changes  to  the 
appendices  are  proposed  at  this  time. 

M.  Podiatry,  Vision  Care,  Pharmacy  and 
Veterinary  Care  HPSAs 

The  HPSA  regulations  now  in  use  at 
part  5  also  contain,  in  appendices  D,  E, 
F,  and  G,  criteria  for  the  designation  of 
vision  care,  podiatric,  pharmacy,  and 
veterinary  care  HPSAs.  These  were 
originally  developed  for  use  in  student 
loan  repayment  prfigrams  for 
individuals  in-those  health  professions 
which  are  no  longer  authorized  or 
funded.  Consequently,  the  proposed 
rule  would  abolish  these  types  of 
designation  by  revoking  these 
appendices. 

N.  Transition  provisions 

The  proposed  rules  also  include 
transition  provisions.  See,  proposed 
§  5.5.  These  would  allow  existing 
designations  of  MUA/Ps  and  primary 
care  HPSAs  which  were  made  or 
updated  under  the  previous  criteria 
within  the  past  three  years  to  remain  in 
effect  while  older  designations  are 
updated  under  the  new  criteria,  unless 
the  State  itself  indicates  that  it  would 
like  to  revise  them  earlier.  The  intent  is 
to  review  all  designations  under  the 
same  schedule  used  under  the  previous 
HPSA  procedures;  i.e.,  each  year  those 
designations  which  are  more  than  three 
years  old  must  be  updated,  while  review 
of  more  recent  designations  is  optional. 
The  proposed  rules  also  set  out  a 
procedure  for  resolving  situations  where 


MUA/P  and  primary  care  HPSA 
boundaries  overlap. 

O.  HPSAs  of  Greatest  Shortage 
Determinations 

Section  333A  of  the  Public  Health 
Service  Act  provides  that  priority  in  the 
assignment  of  NHSC  members  be  given 
to  entities  that,  in  addition  to  meeting 
certain  other  requirements,  serve  HPSAs 
"of  greatest  shortage,"  and  lists  the 
factors  to  be  used  in  determining  which 
HPSAs  qualify  as  such.  At  present,  the 
"HPSA  of  greatest  shortage"  score  is 
calculated  under  criteria  published  in 
the  Federal  Register,  56  FR  41363- 
41365,  Aug.  20, 1991,  and  uses 
population-to-primary  care  physician 
ratio,  percent  of  population  below  the 
poverty  level,  infant  rnortality  rate  or 
low  birthweight  rate,  and  travel  time  or 
distance  to  care. 

Although  the  regulations  proposed 
below  were  developed  to  implement 
requirements  of  sections  330  and  332  of 
the  Act  and  thus  do  not  directly  address 
the  additional  "HPSA  of  greatest 
shortage"  determinations  required  by 
section  333 A,  the  agency's  intent  is  to 
use  the  new  IPCS  variables  in  making 
those  determinations  for  geographic  and 
population  group  primary  care  HPSAs 
in  the  future.  Section  333A(b)  requires 
that  certain  exclusive  factors  be 
considered  in  determining  HPSAs  of 
greatest  shortage:  the  ratio  of  available 
health  professionals  to  the  population, 
the  rate  of  low  birthweight  births,  the 
infant  mortality  rate,  the  "rate  of 
poverty,"  and  "access  to  primary  health 
services,  taking  into  account  the 
distance  to  such  services."  In  the 
agency's  view,  these  required  factors  are 
captured  by  the  proposed  IPCS.  "Rate  of 
poverty"  in  the  statute  is  represented  by 
the  percent  of  the  population  with 
incomes  below  200  percent  of  the 
poverty  line,  and  "access  to  primary 
health  services,  taking  into  accovmt  the 
distance  to  such  services'  in  the  statute 
is  represented  by  the  combination  of 
four  access  variables — percent 
linguistically  isolated,  percent  minority, 
percent  Hispanic  ethnicity,  and  low 
population  density.  All  these  factors 
represent  access  barriers;  furthermore, 
the  low  population  density  variable  in 
particular  represents  and  is  correlated 
with  excessive  travel  distance  to  care. 
Therefore,  the  agency  intends  to  use  the 
IPCS  variables  in  determining  relative 
shortage  for  the  purposes  of  making 
HPSA  of  greatest  shortage 
determinations  under  section  333A  for 
primary  care  HPSAs.  The  precise 
method  for  doing  so  will  be  published 
following  publication  of  the  final  rules. 


P.  Impact  Analysis 

The  agency  has  conducted  an  analysis 
of  the  impact  of  the  new  designation 
methodology  on  counties,  existing 
geographic  HPSAs,  and  existing  MUAs. 
It  is  important  to  note  that  the  agency's 
impact  analysis  was  done  using  national 
data  for  all  variables  in  the  IPCS; 
therefore,  it  could  not  reflect  the  use  of 
State  and  local  data  which  is  normally 
obtained  during  the  back-and-forth 
activity  of  the  actual  designation 
process.  Accordingly,  the  results  of  the 
impact  analysis  for  particular  areas  are 
not  definitive;  in  fact,  the  scoring  based 
on  national  data  would  represent  only 
the  first  step  in  an  exchange  with  State 
and  local  partners  in  the  actual 
designation  process.  However,  the 
aggregate  results  of  this  impact  analysis 
(in  terms  of  total  numbers  of  areas 
designated  or  dedesignated  nationally) 
represent  a  conservative  approximation 
to  the  likely  results  of  the  real 
designation  process — conservative  since 
more  corrective  feedback  is  likely  to  be 
received  from  areas  which  the  national 
data  would  tend  to  dedesignate  than 
from  areas  which  it  would  newly 
designate  or  continue  in  designation. 

The  U.S.  has  3,141  counties 
(including  D.C..  but  excluding  Puerto 
Rico  and  other  non-States).  Under  the 
existing  designation  system,  703 
counties  have  been  wholly-designated 
as  both  MUA  and  HPSA;  700  others  as 
whole-county  MUAs;  and  202  others  as 
whole-county  HPSAs,  for  a  total  of 
1,605  counties  wholly-designated.  In 
addition.  1,063  other  counties  contain 
either  a  part-county  MUA  designation,  a 
part-county  geographic  HPSA 
designation  or  both.  The  35 
unduplicated  population  of  all 
designated  HPSAs  and  MUAs  is  72 
million. 

The  agency's  impact  analysis 
indicates  that,  under  the  new  system, 
approximately  1,600  counties  would  be 
wholly  designated,  and  about  750  other 
counties  partially  designated,  with  a 
total  designated  population  of  64 
million.  Thus,  there  would  be  a  net 
decrease  of  about  300  counties  with 
some  designation,  and  8  million  fewer 
persons  living  in  designated  areas.  The 
percentage  of  counties  containing  some 
type  of  designation  would  decrease  from 
85  percent  to  76  percent. 
-      The  impact  analysis  also  indicates 
that  nationally  23  percent  of  existing 
MUAs  (counting  each  designated  whole 
county  and  each  separate  subcounty 
area  as  one  MUA)  would  lose  their 
designation,  while  only  nine  percent  of 
existing  HPSAs  would  lose  designation. 
Most  of  the  anticipated  net  decrease  in 
counties  wholly  or  partially  designated 
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corresponds  to  the  anticipated  old  MUA 
dedesignations,  which  in  turn  relates  to 
the  fact  that  many  MUAs  have  not  been 
updated  for  15  years  and  imderservice- 
relevant  conditions  in  some  of  these 
have  improved. 

Of  the  3,141  U.S.  counties.  2,134  are 
rural,  while  1.007  are  urban;  447  have 
large  minority  (non-white)  populations, 
while  260  have  large  Hispanic. 


populations.  As  shown  in  Table  9,  the 
impact  analysis  indicates  that 
approximately  78  percent  of  the  rural 
coimties,  65  percent  of  the  urban 
counties,  92  percent  of  the  high- 
minority  counties,  and  88  percent  of  the 
high-Hispanic  counties  would  continue 
to  be  at  least  partially  designated.  The. 
table  shows  other  relevant  statistics  for 
these  groups  of  counties;  for  example. 

Table  9.— Impact  by  Type  of  County 

fin  percents] 


two  percent  of  both  rxiral  and  urban 
counties  would  gain  designation,  while 
11  percent  of  rural  counties  and  12 
percent  of  urban  counties  would  lose 
their  designation.  Another  nine  percent 
of  rural  counties  and  21  percent  of 
urban  counties  which  previously 
contained  no  designations  would 
remain  undesignated. 


Remain  Designated  ... 

Gain  Designation  

Lose  Designation 

Remain  Undesignated 


Total 
(3141) 


74 

2 

11 

13 


Rural 
(2134) 


78 
2 

11 
9 


Urtian 
(1007) 


65 

2 

12 

21 


High 

Minority 

(447) 


92 
1 
5 
2 


High 

Hispanic 

(260) 


88 
6 
3 
3 


It  should  be  emphasized  that  these 
numbers  approximate  the  national 
overall  impact,  based  on  the  use  of 
national  data  only.  It  is  impossible  to 
predict  the  actual  final  impact  on 
specific  communities  and  States 
because  of  the  iterative  process  built 
into  the  system.  As  described  in  section 
IV.A  above.  State  and  local  officials  will 
have  the  opportunity  to  examine  the 
data  used  to  develop  these  first 
approximations  during  the  actual 
designation  process,  and  to  correct 
inaccurate  provider  and  other  data.  In 
addition,  they  will  have  the  opportunity 
to  reconfigure  service  areas  so  as  to 
more  closely  identify  the  boundaries  of 
areas  where  shortages  now  exist,  which 
may  have  changed  since  some  of  these 
service  areas  were  constructed 
(particularly  the  MUAs).  We  believe  this 
is  a  major  strength  of  the  proposal,  since 
States  and  communities  know  best  their 
service  areas  and  provider  supplies.  At 
the  same  time,  it  makes  it  difficult  to 
predict  precisely  the  impact  of  the  new 
method  at  the  local  level,  since  the  data 
used  will  be  altered  by  State  and  local 
input. 

The  impact  of  the  proposal  on 
projects  and  providers  in  existing  MUPs 
and  HPSAs  has  also  been  considered  by 
HRSA.  Estimates  indicate  that  most  of 
the  former  MUA/Ps  that  would  be 
dedesignated  are  not  ones  that  are 
currently  served  by  CHCs.  This  is 
because  the  CHC  grant  program  employs 
further  tests  of  need  in  the  grant 
application  process;  current  grantees  are 
generally  serving  areas  and  population 
groups  which  would  remain 
designatable  under  the  new  process.  In 
those  few  cases  where  a  grantee  is 
serving  an  area  which  would  be 
dedesignated  imder  the  new  process,  it 


is  anticipated  that  an  appropriate 
population  group  will  be  designatable 
under  the  new  process. 

Although  it  is  estimated  that  the  total 
number  of  HPSAs  will  not  change 
appreciably,  some  particular  HPSAs 
will  lose  designation  either  because 
their  IPCS  score  does  not  reach  35  or 
because  the  counting  of  NPs,  PAs  and 
CNMs  results  in  their  population-to- 
practitioner  ratio  falling  below  3,000:1. 
The  effect  on  existing  NHSC  sites  will 
be  muted  because  NHSC  assignees 
serving  HPSAs  that  are  dedesignated 
after  they  arrive  are  allowed  to  complete 
their  tours  of  duty;  however,  such  sites 
would  not  be  able  to  "backfill"  such 
assignees  once  they  leave.  HRSA  will 
examine  this  effect  in  more  detail 
during  the  comment  period. 

No  national  database  on  location  of 
physicians  who  have  obtained  J-1  visa 
waivers  currently  exists,  so  a  detailed 
analysis  of  the  potential  impact  on  that 
program  is  not  immediately  available. 
However,  once  such  physicians  obtain 
waivers,  they  can  complete  their 
obligation  in  the  area  for  which  they 
were  waived  even  if  the  area  loses  its 
designation. 

HRSA  and  HCFA  will  collaboratively 
analyze  the  combined  impact  of  the 
proposed  new  criteria  and  relevant 
provisions  of  the  Balanced  Budget  Act 
of  1997  on  Rural  Health  CUnics  during 
the  comment  period.  (See  also  section  V 
below.) 

Public  comments  on  the  anticipated 
effects  of  the  proposal  on  these  various 
programs  are  specifically  solicited. 

Q.  Technical  and  Conforming 
Amendments 

Minor  technical  and  conforming 
amendments  to  the  CHC  regulations  at 


42  CFR  Part  5lc  are  proposed.  These 
amendments  refer  to  Part  5  for 
definition  of  designated  medically 
underserved  populations,  and  for  factors 
to  be  considered  in  assessing  the  needs 
of  populations  to  be  served  by  grantee 
projects.  In  addition,  they  amend  the 
definitions  section  of  the  CHC 
regulations  to  include  a  definition  of 
"special  medically  imderserved 
populations",  which  refers  to  language 
in  the  statute  as  amended  by  Pub.  L. 
104-299.  This  definition  states  that  such 
populations  are  not  required  to  be 
designated  pursuant  to  part  5;  this  is 
consistent  with  their  treatment  under 
prior  legislation.  Finally,  the 
amendments  add  a  provision  exphcitly 
stating  that  a  grantee  which  was  serving 
a  designated  MUA/P  at  the  beginning  of 
a  project  period  will  be  assumed  to  be 
serving  an  MUP  for  the  duration  of  the 
project  period,  even  if  that  particular 
designation  is  withdrawn  during  the 
project  period. 

V.  Economic  Impact     '^ 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives,  costs,  benefits,  incentives, 
equity,  and- available  information. 
Regulations  must  meet  certain 
standards,  such  as  avoiding  unnecessary 
biurden.  Regulations  which  are 
"significant"  because  of  cost,  adverse 
effects  on  the  economy,  inconsistency 
with  other  agency  actions,  budgetary 
impact,  or  novel  legal  or  policy  issues, 
require  special  analysis.  The 
Department  has  determined  that  this 
rule  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more 
aiid  does  not  otherwise  meet  the 
definition  of  a  "significant"  rule  under 
Executive  Order  12866. 
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The  Regulatory  Flexibility  Act 
requires  &at  agencies  analyze  regulatory 
proposals  to  determine  whether  they 
create  a  significant  impact  on  a 
substantial  number  of  small  entities. 
"Small  entity"  is  defined  in  the 
Regulatory  Flexibility  Act  as  "having 
the  same  meaning  as  the  terms  'small 
business,'  'small  organization,'  and 
'small  governmental  jurisdiction'." 

"Small  organizations"  are  defined  in 
the  Regulatory  Flexibility  Act  as  not-for- 
profit  enterprises  which  are 
independently  owned  and  operated  and 
not  dominant  in  their  field.  The  small 
organizations  relevant  to  this  regulation 
would  be  the  Community  Health  Center 
grantees.  While  we  caimot  predict 
actual  impact  at  the  commimity  level, 
for  reasons  discussed  in  section  FV.P 
above,  the  similarity  between  the  need 
component  of  the  funding  criteria  for 
CHCs  and  the  elements  of  the  new 
designation  methodology  suggest  that 
very  few  CHC  service  areas  would  lose 
designation.  In  addition,  because  of  the 
provision  that  projects  whose 
designation  is  lost  will  nevertheless  be 
considered  as  serving  an  MUA/P  for  the 
duration  of  the  project  period,  any 
negatively  affected  CHC  will  have  time 
to  submit  an  alternate  type  of 
designation  request  (such  as. population 
group  or  Governor's)  or  to  make  the 
transition  to  unfunded  status. 

With  regard  to  small  businesses, 
while  the  designation  process  may  affect 
some  small  profit-making  health  care- 
related  businesses,  it  is  unlikely  that  it 
could  have  a  significant  economic 
impact  (five  percent  or  more  of  total 
revenues)  on  three  percent  or  more  of  all 
such  small  businesses.  Physician 
practices  can  obtain  a  10  percent 
Medicare  Incentive  Payment  bonus  for 
those  services  delivered  in  HPSAs; 
however,  this  would  be  unlikely  to 
amount  to  five  percent  of  their  total 
revenues. 

Rural  Health  Clinics  already  certified 
based  on  an  MUA  or  HPSA  designation 
have  not  been  adversely  affected  by 
dedesignations  in  the  past  since  the 
legislative  authority  for  them  has  had  a 
grandfather  clause;  once  certified,  the 
RHC  certification  could  not  be 
withdrawm  based  on  loss  of  designation. 
However,  recent  legislation  (the 
Balanced  Budget  Act  of  1997)  has 
changed  that;  effective  January  1, 1999, 
RHCs  in  areas  that  have  lost  designation 
may  lose  their  RHC  certification.  On  the 
other  hand,  the  same  legislation  also 
provides  that  RHC  certifications  can  be 
retained  if  it  is  determined  that  the  RHC 
is  essential  to  the  delivery  of  primary 
care  services  in  its  area.  Therefore, 
dedesignation  will  not  automatically 
decertify  an  RHC. 


"Small  governmental  jurisdictions" 
are  defined  by  the  Regulatory  Flexibility 
Act  to  include  governments  of  those 
cities,  counties,  towns,  townships, 
villages,  or  districts  with  a  population  of 
less  than  50,000.  Of  the  3,141  counties 
in  the  U.S.,  2,134  are  rural  and  1.007  are 
urban.  Oiu"  impact  analysis  indicated 
that  11  percent  of  all  counties  could  lose 
a  designation,  including  12  percent  of 
urban  counties  and  11  percent  of  rural 
counties.  This  would  suggest  that  a 
substantial  number  of  small  government 
jurisdictions  could  be  affected. 
However,  it  is  imlikely  that  the 
economic  impact  on  these  jurisdictions 
would  be  significant,  i.e.- that  they 
would  lose  more  than  5  percent  of  their 
federal  funding,  as  discussed  in  more 
detail  below. 

The  impact  on  particular  jurisdictions 
of  loss  of  designation  can  take  one  or 
more  of  three  forms:  loss  of  grant 
funding  for  primary  care  services,  loss 
of  a  source  of  clinicians  to  provide 
primary  care  services,  or  loss  of  a  more 
favorable  level  of  Medicaid  and/or 
Medicare  reimbursement.  (941  counties 
have  CHC  and/or  other  BPHC  funding, 
and/or  have  NHSC  resources.)  The  first 
of  these  types  of  impact  would  occur 
only  in  the  case  of  a  Community  Health 
Center  (CHC)  which,  at  the  beginning  of 
a  new  project  period,  had  been  unable 
to  identify  a  Medically  Underserved 
Population  in  the  area  it  proposed  to 
serve.  Typically,  grant  funding  forms  30 
percent  of  the  income  to  a  CHC;  it  is 
possible  that  such  a  health  center  would 
be  able  to  continue  in  operation  without 
this  revenue.  Moreover,  dedesignation 
would  indicate  that  not  only  provider 
availability  but  also  the  income  of  the 
area's  population  had  increased.  As  a 
result,  the  percentage  impact  on  the 
economy  of  the  area  involved  would 
likely  be  relatively  low. 

The  second  of  these  types  of  impact 
corresponds  to  an  area  which,  due  to 
loss  of  its  HPSA  designation,  is  no 
longer  eligible  for  NHSC  clinicians, 
once  the  toiu-  of  duty  of  any  NHSC 
personnel  already  placed  there  is 
completed.  Given  fiiat  the  area  will  have 
recently  been  dedesignated,  there  must 
have  been  an  increase  in  the  number  of 
providers  in  the  area  and/or  a  decreased 
population  and/or  improved 
demographics,  so  that  loss  of  NHSC 
clinicians  will  be  unlikely  to  have  a 
major  economic  effect  on  the  area. 

The  third  type  of  impact  applies  in 
the  case  of  FQHCs  and/or  RHCs  which 
lose  eligibility  for  cost-based 
reimbursement,  and  private  physicians 
in  former  geographic  HPSAs  which  lose 
the  10  percent  Medicare  bonus.  None  of 
these  entities  would  actually  cease 
receiving  Medicare  or  Medicaid 


reimbursement;  they  simply  would 
receive  a  lower  level  of  reimbursement. 
In  the  latter  case,  it  is  a  loss  of  10 
percent,  but  it  is  unlikely  that  it  would 
amount  to  5  percent  of  the  physician's 
total  revenue.  In  the  FQHC/RHC  case, 
there  could  be  a  20-30  percent  decrease 
in  reimbursement  to  the  provider  in 
question,  but  again  this  would  not 
necessarily  be  a  major  economic  loss  to 
the  county  or  other  jurisdiction  as  a 
whole. 

It  should  also  be  noted  that,  to  the 
extent  that  the  proposed  regulation 
ultimately  results  in  some  areas  losing 
designation  while  others  gain 
designation,  and  some  areas  therefore 
losing  program  benefits  which  go  to 
designated  areas  while  others  gain  such 
benefits,  the  benefits  available  in  a 
particular  fiscal  year  will  have  been 
better  targeted  to  the  neediest  areas, 
because  &e  criteria  will  have  been 
improved  and  will  have  been  applied  to 
more  ciurent  data. 

The  Department  nevertheless  requests 
comments  on  whether  there  are  any 
aspects  of  this  proposed  rule  which  can 
be  improved  to  make  the  designation 
process  proposed  more  effective,  more 
equitable,  or  less  costly. 

VI.  Information  Collection 
Requirements  Under  Paperwork 
Reduction  Act  of  1995 

Sections  5.3  and  5.5  of  the  proposed 
rule  contain  information  collection 
requirements  as  defined  under  the 
Paperwork  Reduction  Act  of  1995  and 
implementing  regulations.  As  required, 
the  Department  of  Health  and  Human 
Services  is  submitting  a  request  for 
approval  of  these  information  collection 
provisions  to  0MB  for  review.  The 
collection  provisions  are  siunmarized 
below,  together  with  a  brief  description 
of  the  need  for  the  information  and  its 
proposed  use,  and  an  estimate  of  the 
burden  that  will  result. 

Title:  Information  for  use  in 
designation  of  MUA/Ps  and  HPSAs. 

Summary  of  Collection :  These 
regulations  revise  existing  criteria  and 
processes  used  for  designation  of 
Medically  Underserved  Areas/ 
Populations  (MUA/P)  and  Health 
Professional  Shortage  Areas  (HPSA).  As 
discussed  above,  service  to  an  area  or 
population  group  with  such  a 
designation  is  one  requirement  for 
entities  to  obtain  Federal  assistance 
from  one  or  more  of  a  niunber  of 
programs,  including  the  National  Health 
Service  Corps  and  the  Community  and 
Migrant  Health  Center  Program. 

In  order  to  initially  obtain  such  a 
designation,  a  community,  individual  or 
State  agency  or  organization  must 
request  the  designation  in  writing. 


dfi.'t'in 
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Requests  muA  Include  data  showing 
that  the  area,  population  group  or 
focility  meets  the  criteria  for 
designation,  although  these  data  need 
not  necessarily  be  collected  by  the 
applicant,  but  may  be  based  on  data 
obtained  fntm  a  ^te  entity  or  data 
available  from  the  Secretary.  If  the 
request  is  made  by  a  community  or 
individual,  the  State  entities  identified 
in  the  regulation  are  given  an 
oppmtunity  to  review  it.  which  implies 
maintenance  by  these  State  entities  of 
some  recordkeeping  on  designations 
previously  made  or  commented  upon  by 
the  State.  These  requirements  apply 
under  both  current  rules  and  the 
proposed  rule. 

Once  a  designation  has  been  made,  it 
must  be  updated  periodically  (at  least 
once  every  three  years)  or  it  will  be 
removed  fit>m  the  Ust  of  designations. 
Although  in  the  past  this  requirement 
applied  only  to  HPSA  designations,  the 
proposed  ride  would  extend  the  regidar 
periodic  update  requirement  to  MUA/P 
designations,  in  response  to  concerns 
raised  by  the  GAO  and  Congressional 
committees,  among  others.  The  update 
process  involves  the  Secretary  each  year 
informing  State  (and/or  conununity) 
entities  as  to  which  of  their  designations 
require  updates,  and  providing  these 
entities  with  the  most  current  data 
available  to  the  Secretary  for  the  areas, 
popidation  groups  and  fodlities 
involved,  with  respect  to  the  data 
elements  used  in  designation.  The  State 
entities  are  then  asked  to  verify  whether 
the  designations  are  still  valid,  using  the 
data  furnished  by  the  Secretary  together 
with  any  additional,  more  current  or 
more  accurate  data  available  to  the  State 
entity  (in  consultation  with  the 
communities  involved  as  necessary).  In 
the  past,  this  has  generally  meant  that 
the  State  (or  community)  entities  have 
needed  to  verify  primary  care  physician 
coimts  in  the  areas  involved,  especially 
for  subcounty  areas,  since  only  county- 
level  physician  data  have  been  available 
fit>m  national  sources;  national 
population  data  have  been  largely 
limited  to  decennial  census  data  and 
official  Census  Bureau  intercensus 
county-level  updates,  so  that  State 
population  estimates  were  sometimes 
necessary;  other  relevant  data  have 
generally  been  available  from  national 
sources.  Under  the  proposed  new 
process,  the  data  furni^ed  by  the 
Secretary  will  include  provider  data  and 
population  estimates  for  subcoimty 
areas  as  well  as  counties,  in  an  easily 
accessible  database,  and  these  data  from 
national  sources  may  be  used  without 
further  collection  and  analysis  if 
acceptable  to  the  State  and  community 


involved.  This  shouI9re3uce  the 
burden  on  States  and  commimities. 
except  where  the  Secretary's  data 
suggest  withdrawal  of  a  designation,  in 
which  cases  the  State  or  community 
will  still  need  to  obtain  local  data  to 
support  continued  designation.  In  such 
cases  the  inclusion  of  nonphysidan 
providers  under  the  proposed  new  rules 
will  increase  the  burden  on  those  States 
or  communities  which  wish  to 
challenge  provider  data  furnished  by  the 
Seoetary. 

Need  for  the  information.  The 
information  involved  is  needed  in  order 
to  determine  whether  the  areas, 
populations  and  facilities  involved 
satisfy  the  criteria  for  designation,  and 
are  tlwrafore  eligible  for  the  programs 
for  which  these  designations  are  a 
prerequisite.  While  furnishing  such 
information  is  purely  volimtary,  failure 
to  provide  it  can  prevent  some  needy 
communities  from  becoming  eligible  for 
certain  programs.  The  Secretary  will 
make  a  proactive  effort  to  identify  such 
commimities  using  national  data,  but 
feedback  from  State  entities  and  others 
with  appropriate  data  is  vital  to 
ensuring  that  the  designation/need 
determination  process  is  accurate  and 
current. 

Likely  respondents.  The  entities  that 
generally  submit  this  information  to 
DHHS  are  the  State  Primary  Care  Offices 
(within  State  Health  Departments)  or  the 
State  Primary  Care  Associations  (non- 
profit assodations  of  health  centers  and 
other  organizations  rendering  primary 
care).  The  total  burden  placed  on  these 
entities  will  be  determined  by  the 
nimiber  of  applications  they  submit, 
review  or  update  each  year,  and, 
therefore,  will  vary  from  State  to  State. 
Updates  of  all  designated  areas  will  not 
be  required  inunediately  when  the  new 
method  is  initiated;  State  entities  will  be 
given  the  opportimity  to  spread  out 
updates  of  previously  designated  areas 
over  a  3-year  period  following 
implementation  of  the  propoMd 
regulation. 

Burden  estimate.  The  overall  public 
reporting  and  record  keeping  biuden  for 
this  collection  of  information  is 
estimated  to  be  reduced  under  the  new 
method.  This  is  primarily  because, 
while  the  new  method  will  require  some 
data  collection  from  the  same  sources 
utilized  in  the  previous  MUA/P  and 
HPSA  designation  procedures,  and  will 
also  require  MUA/Ps  to  undergo  an 
updating  phx:ess  which  was  not 
previously  required,  it  eliminates  the 
need  to  submit  separate  requests  for  the 
two  types  of  designation  and  allows  the 
use  of  national  data  where  acceptable  to 
the  State  and  community.  We  also  plan 
to  allow  electronic  submission  of  data. 


"  The  burden  for  compiling  a  request 
for  new  designation  (including 
supporting  data)  or  for  update  of  an 
existing  designation,  under  the  existing  > 
system,  was  estimated  by  consulting      i 
with  State  entities  who  prepare  such 
requests/updates  about  the  amount  of 
time  required  for  the  various  aspects  of, 
request  preparation,  varying  these 
estimates  for  requests  with  several 
difbrent  levels  of  difficulty,  and  then 
factoring  in  the  approximate  frequouiy. 
of  that  type  of  request.  Similar  estimates 
for  the  new  system  were  then  made, 
revising  the  contributing  fectors  to 
account  for  those  aspects  that  would 
require  more  or  less  effort  underthe 
new  approach.  These  estimates  also 
assume  that  some  applications  are  State- 
prepared,  while  others  involve  both  an  , 
applicant  and  a  State  consultation  or 
review;  the  estimates  indude  both 
parties'  time  where  two  parties  are 
involved.  Undw  the  new  method  States 
and  communities  may  use  data 
provided  by  the  Secretary,  as  mentioned 
above;  however,  some  may  wish  to 
provide  their  own  data  for  primary  care 
physicians,  while  others  may  wish  to 
provide  data  fm  both  primary  care 
physidans  and  for  the  n<mphysidan 
primary  medical  care  providers  which 
are  included  in  the  new  system  (Nurse 
Practitioners.  Physidan  Assistants,  and 
Certified  Nurse  Midwives).  Use  of  State 
and/or  community  data  will  be  more 
likely  in  those  cases  where  the  national 
data  suggest  dedesignation;  the 
estimates  below  include  consideration 
of  the  extent  to  which  such  local  data 
collection  will  likely  be  necessary. 

The  resulting  burden  estimates  are  as 
follows: 


Type  of  request 


Current  system: 
MUA/P  appKcabon— urtMn 
pop  ifoup  ......„.._...... „..„...„ 

MUA/P   application    wral   area/ 

pop   QTOIIP      ••■.■■.■•■^■••••••■••■•..■■■•■a 

HPSA  appication— urtMn 

pop  flfoup 

HPSA    appication— n»al 

pop  group  

HPSA  facility  applicabon 

Average  time  per  applicaUor»— al 

types _ 

New  system: 
MUA/P/HPSA  application— urtMHi 

area/pop  group „ 

MUA/P/HPSA    appication— rural 

area/pop  group  .._ 

HPSA  tadlity  appication 

Average  time  per  appUcatiorv— all 
types 


Average 
time  to 


On 
hours) 


11.5 

4.7 

44.9 

14.9 
2.6 

24.5 

27.4 

10.9 
2.6 

15.4 
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Thus  the  reporting  burden  per 
application  is  reduced  by  9.1  hours,  or 
37  percent. 

Purpose  of  comments:  Comments  by 
the  public  on  this  proposed  collection  of 
information  will  be  considered  in  (1) 
evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  p)erformance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have  a 
practical  use;  (2)  evaluating  the 
acciuBcy  of  the  Department's  estimate  of 
the  biu-den  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  minimizing  the 
burden  of  collection  of  information  on 
those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

Address  for  comments:  ^y  public 
comments  specifically  regarding  these 
information  collection  requirements 
should  be  submitted  to  the  OfBce  of 
Information  and  Regulatory  Affairs, 
0MB,  New  Executive  Office  Building, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  DHHS,  and  to  Susan  Queen, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  MD  20857.  Comments 
on  the  information  collection 
requirements  will  be  accepted  by  OMB 
throughout  the  60-day  public  comment 
period  allowed  for  the  proposed  rules, 
but  will  be  most  useful  to  OMB  if 
received  during  the  first  30  days,  since 
OMB  must  either  approve  the  collection 
requirement  or  file  public  comments  on 
•  it  by  the  end  of  the  60-day  period. 

ListofSubiects 

42  CFR  Part  5 

Health  facilities.  Health  professions. 
Health  statistics,  Manpower,  Mental 
health  programs,  Repo^ng  and 
recordkeeping  requirements. 

42  CFR  Part  51c 

Grant  programs — health.  Health  care. 
Health  facilities.  Reporting  and 
recordkeeping  requirements. 


Dated:  December  16, 1997. 
Claude  Earl  Fox, 

Acting  Administrator,  Health  Besources  and 
Services  Administration. 

Approved:  April  6, 1998. 
Donna  E.  ShaUla, 

Secretary.  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  out  in  the 
preamble,  parts  5  and  51c  of  title  42, 
Code  of  Federal  Regulations,  are 
proposed  to  be  amended  as  follows: 

PART  &-0ESIGNATION  OF 
MEDICALLY  UNDERSERVED 
POPULATIONS  AND  HEALTH 
PROFESSIONAL  SHORTAGE  AREAS 

1.  The  heading  for  part  5  is  revised  as 
set  forth  above. 

2.  The  authority  citation  for  part  5  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  216,  254c.  254e. 

3.  The  table  of  contents  for  part  5  is 
revised  to  read  as  follows: 

Subpart  A— General  Procedures  for 
Daalgnatlon  of  Medically  Undaraerved 
Populations  and  Health  Professional 
Shortage  Areas 

Sec. 

5.1  Purpose. 

5.2  Definitions. 

5.3  Procedures  for  designation  and 
withdrawal  of  designation. 

5.4  Notice  and  publication  of  designation 
and  withdrawals. 

5.5  Transition  provisions. 

Subpart  B— Criteria  and  Methodology  for 
Designation  of  Medically  Underservad 
Populations 

5.101  Applicability. 

5.102  Criteria  for  designation  of 
populations  of  geographic  areas  as 
MUPs. 

5.103  Methodology  for  designation  of 
geographic  areas  as  MUPs. 

5.104  Criteria  for  designation  of  population 
groups  as  MUPs. 

5.105  Requirements  for  designation  of 
MUPs  recommended  by  State  and  local 
officials. 

Subpart  C— Criteria  and  Methodology  for 
Designation  of  Primary  Care  Health 
Professional  Shortage  Areas 

5.201  Applicability. 

5.202  Criteria  for  designation  of  geographic 
areas  as  primary  care  HPSAs. 

5.203  Criteria  for  designation  of  population 
groups  as  primary  care  HPSAs. 

5. 204  Criteria  for  designation  of  medical 
and  other  public  facilities  as  primary 
care  HPSAs. 


Appendix  A  to  Part  S— Criteria  for 
Designation  of  Areas  Having  Shortages  of 
Dental  Professionals 

Appendix  B  to  Part  5r-Criteria  for 
Designation  of  Areas  Having  Shortages  of 
Mental  Health  Professionals 

4.  The  existing  text  is  designated  as 
subpart  A;  a  subpart  heading  is  added; 
and  newly  designated  subpart  A  is 
revised  to  read  as  follows: 

Subpart  A— General  Procedures  for 
Designation  of  Medically  Underserved 
Populations  and  Health  Professional 
Shortage  Areas 

f5.1    Purpose. 

This  part  establishes  criteria  and 
procediues  for  the  designation  and 
withdrawal  of  designations  of  medically 
underserved  populations  piursuant  to 
section  330  of  the  Public  Health  Service 
Act  and  of  health  professional  shortage 
areas  pursuant  to  section  332  of  the  Act. 

f5.2    Definitions. 
As  used  in  this  part: 

(a)  Act  means  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C.  201 
et  seq.). 

(b)  FTE  means  full-time  equivalent. 

(c)  Governor  means  the  Governor  or 
other  chief  executive  officer  of  a  State. 

(d)  Health  professional  shortage  area 
(or  "HPSA")  means  any  of  the  following 
which  the  Secretary  determines  in 
accordance  with  this  part  has  a  shortage 
of  health  professionals: 

(1)  An  urban  or  rural  area; 

(2)  A  population  group;  or 

(3)  A  public  or  private  nonprofit 
medical  facility  or  other  public  facility. 

(e)  Medical  facility  means  a  facility  for 
the  delivery  of  health  services  and 
includes:   . 

(1)  A  health  center  (such  as  a 
community  health  center,  migrant ' 
health  center,  health  center  for  the 
homeless,  or  a  health  center  for 
residents  of  public  housing),  public 
health  center,  facility  operated  by  a  city 
or  coxmty  health  department,  outpatient 
medical  facility,  or  a  community  mental 
health  center; 

(2)  A  hospital.  State  mental  hospital, 
facility  for  long-term  care,  or 
rehabilitation  facility; 

(3)  An  Indian  Health  Service  facility, 
or  a  health  program  or  facility  operated 
\mder  the  Indian  Self-Determination  Act 
by  a  federally  recognized  tribe  or  tril>al 
organization; 

(4)  A  facility  for  delivery  of  health 
services  to  inmates  in  a  U.S.  penal  or 
correctional  institution  (under  section 
323  of  the  Act)  or  a  State  correctional 
institution; 

(5)  Any  medical  facility  used  in 
cormection  with  the  delivery  of  health 
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services  under  section  320,  321,  322, 
324,  325,  or  326  of  the  Act; 
(6)  Any  other  federal  medical  facility. 

(f)  Medically  underserved  population 
or  MUP  means: 

(1)  The  population  of  an  urban  or 
rural  area  designated  by  the  Secretary  in 
accordance  with  this  part  as  having  a 
shortage  of  personal  health  services 
(also  called  a  medically  imdereerved 
area  or  "MUA");  or 

(2)  A  population  group  designated  by 
the  Secretary  in  accordance  with  this 

.   part  as  having  a  shortage  of  such 
services. 

(g)  Metropolitan  statistical  area  means 
an  area  which  has  been  designated  by 
the  Office  of  Management  and  Budget  as 
a  metropolitan  statistical  area.  All  other 
areas  are  "non-metropolitan  areas." 

(h)  Poverty  level  means  the  current 
poverty  line  issued  by  the  Secretary 
pursuant  to  42  U.S.C.  9902. 

(i)  Secrefoiy  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  to  whom  the  authority         * 
involved  has  been  delegated. 

(j)  State  includes,  in  addition  to  the 
several  States,  the  District  of  Columbia, 
Guam,  the  Commonwealth  of  Puerto 
Rico,  the  Northern  Mariana  Islands,  the 
U.S.  Virgin  Islands,  American  Samoa, 
Palau,  the  U.S.  Outlying  Islands 
(Midway,  Wake,  et  al.],  the  Marshall 
Islands,  and  the  Federated  States  of 
Micronesia. 

S5.3   Procedures  for  designation  and 
withdraMnri  of  designation. 

(a)(1)  Any  agency  or  individual  may 
request  the  Secretary  to  designate  (or 
withdraw  the  designation  of)  a 
particular  area,  population  group,  or 
facility  as  an  MUP  or  HPSA,  as 
applicable.  The  Secretary  will  forward  a 
copy  of  each  such  request  to  the 
agencies,  officials,  and  entities  listed 
below,  with  a  request  that  they  review 
the  request  and  offer  their 
recommendations,  if  any.  to  the 
Secretary  within  30  days: 

(i)  The  Governor; 

(ii)  The  appropriate  State  health 
agency  or  agencies; 

(iii)  Appropriate  county  or  other  local 
health  officials  within  the  State; 

(iv)  The  State  primary  care  association 
or  other  State  organization,  if  any,  that 
.represents  a  majority  of  commimity 
heialth  centera  in  the  State; 

(v)  State  medical,  dental,  or  other 
appropriate  health  professional 
societies;  and 

(vi)  Where  a  public  facility  (including 
a  federal  medical  facility)  is  proposed 
for  designation  or  withcbniwal  of 
designation,  the  chief  administrative 
officer  of  such  facility. 


(2)  The  Secretary  may  propose  the 
designation,  or  withdrawal  of  the 
designation,  of  an  area,  population 
group,  or  facility  imder  this  part.  Where 
such  a  designation  or  withdrawal  is 
proposed,  the  Secretary  will  notify  the 
agencies,  officials,  and  entities 
described  in  paragraph  (a)  of  this 
section  and  request  comment  as  therein 
provided. 

(b)  Using  data  available  to  the 
Secretary  from  national  and  State 
sources  and  based  upon  the  applicable 
criteria  in  the  remaining  subparts  and 
appendices  to  this  part,  the  Secretary 
will  annually  prepare  listings  (by  State) 
of  ciurently  designated  MUPs  and 
HPSAs,  relevant  data  available  to  the 
Secretary,  and  an  identificatioQ  of  those 
MUPs  and  HPSAs  within  the  State 
whose  designations,  because  of  age  or 
other  factors,  are  required  to  be  updated. 
Such  listings  shall  distinguish  between 
first  and  second  degree-of-shortage 
MUPs  and  HPSAs.  as  determined  in 
accordance  with  §  5.103.  The  Secretary 
■*  will  provide  the  listing  for  the  State  and 
a  description  of  any  information  needed 
to  the  appropriate  entities  described  in 
paragraphs  (a)(1)  (ii)  and  (iv)  of  this 
section  in  each  State  and  request  review 
and  comment  within  90  days. 

(c)  The  Secretary  will  furnish,  upen 
request,  an  information  copy  of  a 
request  made  pursuant  to  paragraph  (a) 
of  this  section  or  the  materials  provided 
pursuant  to  paragraph  (b)  of  this  section 
to  other  interested  persons  and  groups 
for  their  review  and  comment. 
Comments  or  recommendations  may  be 
provided  to  the  Secretary,  the  Governor, 
the  appropriate  State  agency (ies).  or  any 
other  contact  designated  by  the 
Governor. 

(d)  In  the  case  of  a  proposed 
withdrawal  of  a  designation,  the 
Secretary  shall  afford,  to  the  extent 
practicable,  other  interested  persons  and 
groups  in  the  affected  area  an 
opportunity  to  submit  data  and 
information  concerning  the  proposed 
action,  including  entities  directly 
dependent  on  the  designation  and 
primary  care  associations  and  State 
health  professional  associations. 

(e)(1)  The  Secretary  may  request  such 
further  data  and  information  deemed 
necessary  to  evaluate  particular 
proposals  or  requests  for  designation  or 
withdrawal  of  designation  under 
paragraph  (a)  of  this  section.  Any  data 
so  requested  must  be  submitted  within 
30  days  of  the  request  therefor,  unless 
a  longer  period  is  approved  by  the 
Secretary. 

(2)  If  tne  information  requested  under 
paragraph  (b)  or  (e)(1)  of  this  section  is 
not  provided,  the  Secretary  will 
evaluate  the  proposed  designation 


(including  continuation  of  designation) 
or  withdrawal  of  designation  of  the 
areas,  population  groups,  and/or 
facilities  for  which  the  information  was 
requested  on  the  basis  of  the 
information  available  to  the  Secretary, 
(f)  After  review  and  consideration  of 
the  available  information  and  the 
conunents  and  recommendations 
submitted,  the  Secretary  will  designate 
those  areas,  population  groups,  and 
facilities  as  MUPs  and/or  HPSAs,  as 
applicable,  which  have  been  determined 
to  meet  the  applicable  criteria  under 
this  part  and  will  withdraw  the 
designation  of  those  which  have  been 
determined  no  longer  to  meet  the 
applicable  criteria  under  this  part 

15.4   Nodes  and  pubUcatfon  of 
I  and  withdrawals. 


(a)  In  the  case  of  a  request  under 

§  5.3(a)(1),  the  Secretary  will  notify  the 
individual  or  agency  requesting  the 
designation  or  withdrawal  of 
designation  of  the  determination  made. 

(b)  The  Secretary  will  give  written 
notice  of  a  designation  (or  withdrawal  of 
designation)  under  this  part  on,  or  not 
later  than  60  days  from,  the  effective 
date  of  the  designation  (or  withdrawal) 
to: 

(1)  The  Governor  of  each  State  in 
which  the  designated  or  withdrawn 
MUP  or  HPSA  is  located  in  whole  or  in 
part; 

(2)  The  State  health  department  of  the 
affected  State  .or  States  and  any  other 
State  agency(ies)  deemed  appropriate  by 
the  Secretary;  and 

(3)  Other  appropriate  public  or  .     «/' 
nonprofit  private  entities  which  are 
located  in  or  which  the  Secretary 
determines  have  a  demonstrated  interest 
in  the  area  designated  or  withdrawn, 
including  entities  directly  dependent  on 
the  designation  and  primary  care 
associations  and  State  health 
professional  associations. 

(c)  The  Secretary  will  periodically, 
but  not  less  than  annually,  publish 
updated  lists  of  designated  MUPs  and 
HPSAs  in  the  Federal  Register,  by  type 
of  designation  and  by  State.  Such 
Ustings  shall  identify  the  degree-of- 
shortage  of  each  MUP  or  HPSA 
determined  piusuant  to  §  5.103  of  this 
part 

(d)  Tlie  efiiective  date  of  the 
designation  of  an  MUP  or  HPSA  shall  be 
the  date  of  the  notification  letter 
provided  piusuant  to  paragraph  (a)  or 
(b)  of  this  section  or  the  date  of 
publication  in  the  Federal  Re^ster. 
whichever  occurs  first. 

(e)  The  effsctive  date  of  the 
withdrawal  of  the  designation  of  an 
MUP  or  HPSA  shall  be  the  date  of  the 
notification  letter  provided  pursuant  to 
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paragraph  (a)  or  (b)  of  this  section,  the 
date  on  which  notification  of  the 
withdrawal  is  published  in  the  Federal 
Register,  or  the  date  of  publication  in 
the  Federal  Register  of  an  updated  list 
of  designations  of  the  type  concerned 
which  does  not  include  the  designation, 
whichever  occurs  first. 

f5.5   TransHion  provisions. 

(a)  Revision  ofMUPs  and  primary 
care  HPSAs.  (1)  The  Secretary  will,  after 
[date  of  publication  of  final  rule  in  the 
Federal  Register],  submit  to  the  entities 
in  each  State  identified  pursuant  to 
§  S.3(a)(l)  and  (2)  a  listing  of  the  Index 
of  Primary  Care  Services  (IPCS)  scores 
computed  under  §  5.103(b)  for  each 
currently  designated  MUP  and  primary 
care  HPSA  within  its  boundaries,  based 
on  the  data  and  information  available  to 
the  Secretary. 

(2)  The  State  health  agency  or  other 
designee  of  the  Governor  shall  have  90 
days  from  receipt  of  such  listing,  or 
such  longer  time  period  as  the  Secretary 
may  approve,  to  provide  comments  to 
the  Secretary.  Such  comments  should 
take  into  account  the  effects  on  local 
commimities  and  any  comments  by 
affected  entities  and  may  include 
recommendations  on  the  following 
topics: 

li)  Where  the  boundaries  of  a 
currently  designated  MUP  and  primary 
care  HPSA  overlap  but  do  not 
coincide  — 

(A)(1)  Which  area  boundaries  the 
State  recommends  be  continued  in 
effect;  and 

{2)  Whether  the  State  proposes  to 
have  any  remaining  area  separately 
designated,  either  on  its  own  or  as  part 
of  another  area;  or 

(B)  If  the  State  wishes  to  designate  a 
new  area  instead  of  either  area  currently 
designated,  a  request  for  such 
designation  in  accordance  with  the 
applicable  subpart  or  appendix  of  this 
part; 

(ii)  Any  other  area  boundaries  that  the 
State  recommends  be  revised;  and 

(iii)  Accuracy  of  the  FTE  primary  care 
practitioner  data  and  other  data  used  in 
scoring. 

(b)  Continuation  of  currently 
designated  MUPs  and  primary  care 
HPSAs.  (1)  Except  as  otherwise 
provided  in  this  section,  the  designation 
of  a  MUP  or  a  primary  care  HPSA 
designated  in  the  period  up  to  three 
years  prior  to  [the  date  of  publication  of 
the  final  rule  in  the  Federal  Register] 
will  remain  in  effect  for  three  years  from 
the  date  of  designation,  unless  part  of 
the  area  covered  by  the  designation  is 
revised  under  this  part. 

(2)  WheCe  a  current  MUP  and  a 
primary  care  HPSA  designation  overlap. 


and  the  State  makes  an  election  imder 
paragraph  (a)(2)(i)(A)  of  this  section,  the 
MUP  or  primary  care  HPSA  that  is  not 
selected  will  be  deemed  to  be 
automatically  withdrawn. 

(3)  If  part  of  the  area  of  a  currently 
designated  MUP  or  primary  care  HPSA 
is  revised  under  this  part  and  the  State 
does  not  request  designation  of  the 
remaining  area,  the  current  designation 
covering  the  remaining  area  will  be 
deemed  to  be  automatically  withdrawn. 

(4)  If  a  State  does  not  provide 
recommendations  to  resolve 
overlapping  area  situations  imder 
paragraph  (a)  of  this  section,  the 
Secretary  may  revise  the  areas  involved, 
based  on  the  applicable  criteria  and  data 
and  information  available. 

(5)  Subparts  B  and  C  are  added  to  read 
as  follows: 

Subpart  B— Criteria  and  Methodology 
for  Designation  of  Medicaily 
Underserved  Populations 

§5.101    Applicability. 

The  following  criteria  and 
methodology  shall  be  used  to  designate 
populations  of  geographic  areas  and 
population  groups  as  medically 
imderserved  populations  (or  "MUPs") 
under  section  330(b)  of  the  Act. 

S  5.102    Crttm  la  for  designation  of 
populations  of  geographic  areas  as  MUPs. 
The  population  of  an  urban  or  rural 
area  will  be  designated  as  a  medically 
imderserved  population,  pursuant  to 
section  330(b)  of  the  Act,  if  it  is 
demonstrated,  by  such  data  and 
information  as  the  Secretary  may 
require,  that  the  area  meets  the 
following  criteria: 

(a)  The  area  meets  the  requirements 
for  a  rational  service  area  for  the 
delivery  of  primary  medical  care 
services  under  §  5.103(a);  and 

(b)  The  area's  Index  of  Primary  Care 
Shortage  (IPCS)  score,  computed  in 
accordance  with  §  5.103(b),  equals  or 
exceeds  the  designation  threshold 
specified  under  §  5.103(b)(4). 

§5.103    IMethodology  for  designation  of 
geograpiiic  areas  as  MUPs. 

(a)  Rational  service  areas  for  the 
delivery  of  primary  care  services— {1) 
State-wide  system.  Each  State  is 
encouraged  to  develop  a  State-wide 
system  which  divides  the  territory  of  the 
State  into  rational  service  areas  for  the 
delivery  of  primary  care  services  within 
the  State. 

(i)  A  "rational  service  area"  is  a 
geographic  area  that — 

(A)  Is  composed  of  one  or  more 
contiguous  census  tracts  (CTs),  block 
nimibering  areas  (BNAs),  or  censiis 


divisions  and  does  not  include  partial 
CTs  or  BNAs; 

(B)  The  boimdaries  of  which  do  not 
overlap  with  the  boundaries  of  another 
rational  service  area  defined  by  the 
State; 

(C)  In  which  travel  time  from  the 
population  center  of  the  area  to  the 
population  center  of  each  contiguous 
area  is  typically  greater  than  30  minutes 
but  less  than  60  minutes,  except  where 
the  circumstances  in  any  of  the 
following  subparagraphs  of  this 
paragraph  are  shown  to  exist: 

(1)  Travel  time  bom  the  population 
center  of  the  area  to  the  population 
center  of  a  contiguous  area  may  exceed 
60  minutes  in  a  fitjntier  or  other 
sparsely  populated  area,  where 
topography,  market,  transportation,  or 
other  conditions  and  patterns  lead  to 
utilization  of  providers  at  greater 
distances; 

(2)'Travel  time  from  the  population 
center  of  the  area  to  the  popiUation 
center  of  a  contiguous  area  may  be  less 
than  30  minutes  where  established 
neighborhoods  and  communities  within 
metropolitan  statistical  areas  display  a 
strong  self-identity  (as  indicated  by  a 
homogeneous  socioeconomic  or 
demographic  structure  and/or  a 
tradition  of  interaction  or 
interdependence),  have  limited 
interaction  with  contiguous  areas,  and, 
in  general,  have  a  population  density 
equal  to  or  greater  than  100  persons  per 
square  mile;  or 

(3)  The  State  has  defined  a  different 
travel  time  standard  for  use  in  its  State, 
has  provided  a  rationale  for  use  of  this 
travel  time  standard,  and  the  travel  time 
standard  proposed  is  accepted  by  the 
Secretary  as  reasonable;  and 

(D)  In  which  contiguous  area 
resoiutxs  are  not  reasonably  available  to 
the  population  of  the  area  at  the  time  of 
submission  of  the  area  for  consideration 
as  a  rational  service  area.  Contiguous 
area  resources  are  deemed  not 
reasonably  available  if  any  of  the 
following  conditions  exists: 

(1)  Primary  care  practitioners)  in  the 
contiguous  area  are  more  than  30 
minutes  travel  time  from  the  population 
centerts)  of  the  area; 

[2]  The  contiguous  area  population-to- 
FTE  primary  care  practitioner  ratio  is  in 
excess  of  1,500:1;  or 

(3)  Primary  care  practitioner(s)  in  the 
contiguous  area  are  inaccessible  to  the 
population  of  the  area  because  of 
specific  access  barriers,  such  as — 

(i)  Significant  differences  between  the 
demographic  (or  socio-economic) 
characteristics  of  the  area  and  those  of 
the  contiguous  area  indicative  of 
isolation  of  the  area's  population  from 
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the  contiguous  area,  such  as  language 
differences;  or 

[iii  A  lack  of  economic  access  to 
contiguous  area  resources,  particularly 
where  a  very  high  proportion  of  the  area 
population  is  poor  (i.e.,  where  more 
than  20  percent  of  the  population  or  the 
households  have  incomes  below  the 
poverty  level  or  more  than  40  percent 
have  incomes  below  200  percent  of  the 
poverty  level),  and  Medicaid-covered  or 
public  primary  care  services  are  not 
available  in  the  contiguous  area. 

(ii)  Each  State-wide  system  of  rational 
service  areas  shall  be  developed  in 
collaboration  with  the  Secretary  and  be 
approved  by  the  State  health 
department  or  other  designee  of  the 
Governor. 

(2)  Non-statewide  system.  Until  a 
State  develops  a  State-wide  system  of 
rational  service  areas  pursuant  to 
paragraph  (a)(1)  of  this  section,  the 
following  areas  will  be  considered  to  be 
rational  service  areas  for  the  delivery  of 
primary  care  services: 

(i)  Currently  designated  HPSA  or 
MUP  service  areas,  consistent  with  the 
requirements  of  §  5.5; 

Cii)  A  county  or  a  political  subdivision 
equivalent  to  a  county,  such  as  a  parish 
in  Louisiana;  and 

(iii)  Any  other  area  that  the  Secretary 
determines  meets  the  requirements  set 
out  at  paragraph  (a)(l)(i)  of  this  section. 

(b)  Index  of  Primary  Care  Shortage 
(IPCS).  (1)  The  IPCS  score  for  an  area  is 
the  sum  of  the  area's  score  with  respect 
to  the  scales  for  each  of  the  following 
seven  variables,  with  the  following 
maximvun  scores: 

(i)  Population-to-primary  care 
practitioner  ratio  (35  points); 

(ii)  Percentage  of  the  population  with 
incomes  below  200  percent  of  the 
poverty  level  (35  points); 

(iii)  Percentage  of  the  population 
consisting  of  racial  minorities  (5  points); 

(iv)  Percentage  of  the  population  that 
is  Hispanic  (5  points); 

(v)  Percentage  of  the  population  that 
is  linguistically  isolated  (5  points); 

(vi)  The  greater  of  the  area's  score 
for— 

(A)  Infant  mortality  rate  (5  points);  or 

(B)  Low  birthweignt  births  rate  (5 
points); 

(vii)  Low  population  density  (10 
points). 

(2)  Scales  for  each  variable 
comprising  the  IPCS  are  determined  by 
giving  zero  points  to  areas  having  values 
for  the  variable  below  a  normative  level 
for  that  variable,  or  below  the  1996 
national  rate,  where  no  norm  is 
available,  and  allocating  breakpoints 
between  zero  and  the  above  maximum 
scores  proportionally  based  on  the 
niunber  of  counties  with  values  above 
the  norm  or  national  rate. 


(3)  IPCS  scores  will  be  computed  in 
accordance  with  paragraph  (c)  of  this 
section  and  will  be  determined  on  both 
a  first  degree-of-shortage  basis  and  a 
second  degree-of-shortaee  basis. 

(4)  The  tnreshold  for  designation  of  an 
MUP  is  an  IPCS  score  of  35. 

'c)  Calculation  of  specific  IPCS 
variables — (1)  Population  count.  The 
population  of  an  area  is  the  total 
resident  civilian  population,  excluding 
inmates  of  institutions,  based  on  the 
most  recent  U.S.  Census  data,  adjusted 
for  increases/decreases  to  the  ciurent 
year  using  the  best  available  intercensus 
projections,  and  making  the  following 
adjustments,  as  appropriate: 

(i)  Adjustments  to  the  population  for 
the  differing  health  service  requirements 
of  various  age/ sex  population  groups  of 
the  area  shall  be  computed  using  a  table 
based  on  national  utitilization  rates  by 
age/sex  provided  by  the  Secretary  and 
published  from  time  to  time  in  the 
Federal  Register. 

(ii)  Migratory  workers  and  their 
families  may  be  added  to  the  adjusted 
resident  civilian  population,  if 
significant  nimibers  of  migratory 
workers  are  present  in  the  area,  using 
the  latest  Migrant  Health  Atlas  or  best 
available  federal  or  State  estimates. 
Estimates  used  must  be  adjusted  to 
reflect  the  percentage  of  the  year  that 
migratory  workers  are  present  in  the 
area. 

(iii)  Where  seasonal  residents 
significantly  affect  the  effective  total 
population  of  an  area,  seasonal  residents 
(not  including  tourists)  may  be  added  to 
the  adjusted  resident  civilian 
population,  if  supported  by  acceptable 
State,  Chamber  of  Commerce,  or  other 
local  estimates.  Estimates  used  must  be 
adjusted  to  reflect  the  percentage  of  the 
year  that  seasonal  residents  are  present 
in  the  area. 

(2)  Counting  of  primary  care 
practitioners,  (i)  In  determining  an 
area's  IPCS  for  designation  as  having  a 
first  degree-of-shortage,  practitioners 
shall  be  counted  as  follows: 

(A)  Practitioners  included.  All  non- 
Federal  doctors  of  medicine  (M.D.)  and 
doctors  of  osteopathy  (D.O.)  who 
provide  direct  patient  care  and  practice 
principally  in  one  of  the  four  primary 
care  specialties  (general  or  family 
practice,  general  internal  medicine, 
pediatrics,  and  obstetrics  and 
gynecology)  shall  be  counted  in  terms  of 
FTEs,  to  the  extent  possible.  In 
computing  the  number  of  FTE  primary 
care  physicians,  the  following 
adjustments  shall  be  made: 

(1)  Each  intern  or  resident  counts  as 
0.1  FTE  physician; 

[2]  Eacn  graduate  of  a  foreign  medical 
school  who  is  a  citizen  or  lawful 


permanent  resident  of  the  United  States 
but  does  not  have  an  unrestricted 
license  to  practice  medicine  counts  as 
0.5  FTE  physician; 

(3)  Hospital  staff  physicians 
practicing  in  organized  outpatient 
departments  and  primary  care  clinics, 
shall  be  coimted  on  an  FTE  basis, 
calculated  as  provided  for  in  paragraph 
(c)(2)(iii)  of  tl^s  section; 

[4]  Practitioners  who  are  semi-retired, 
who  operate  a  reduced  practice,  or  who 
provide  patient  care  services  to  the 
residents  of  the  area  only  on  a  part-time 
basis  shall  be  counted  on  an  FTE  basis, 
calculated  as  provided  for  in  paragraph 
(c)(2)(iii)  of  tMs  section;  and 

(5)  Each  nurse  practitioner, 
physician's  assistant,  or  certified  nurse 
midwife  counts  as  0.5  FTE.  The 
Secretary  may  revise  this  weight 
upward  if,  based  on  such  national 
practice  data  as  the  Secretary  considers 
reliable,  the  Secretary  determines  that  a 
higher  weight  better  represents  the 
average  contribution  of  such 
practitioners.  ^ 

(B)  Practitioners  excluded.  The   * 
following  shall  be  excluded  from 
primary  care  practitioner  counts  under 
paragraph  (c)(2)(i)  of  this  section: 

(1)  Physicians  who  are  engaged  solely 
in  administration,  research,  or  teaching: 

(2)  Hospital  staff  physicians  involved 
exclusively  in  inpatient  and/or  in 
emergency  room  care;  and 

(3)  Physicians  who  are  suspended 
under  provisions  of  the  Medicare- 
Medicaid  Anti-Fraud  and  Abuse  Act, 
during  the  period  of  suspension. 

(ii)  m  determining  an  area's  IPCS  for 
designation  as  having  a  second  degree- 
of-shortage,  practitioners  shall  be 
coimted  as  provided  for.  under 
paragraph  (c)(2)(i)  of  this  section,  except 
that  the  following  practitioners  shall 
also  be  excluded: 

(A)  Primary  care  practitioners  who  are 
providing  medical  services  pursuant  to 
a  federal  scholarship  or  loan  repayment 
program  obligation,  such  as  obligations 
under  sections  338A,  338B,  3381,  and 
338LoftheAct;and 

(B)  Primary  care  practitioners,  who  are 
employed  by  a  federal  grantee  under 
section  330  of  the  Act.     

(iii)  Counting  of  FTEs.  FTEs  shall  be 
computed  as  follows:  for  practitioners 
working  less  than  a  40-hour  week,  every 
four  hours  (or  */^-day)  spent  providing 
patient  care,  in  either  ambulatory  or 
inpatient  settings,  counts  as  0.1  FTE, 
and  each  practitioner  providing  patient 
care  40  or  more  hours  a  week  counts  as 
1.0  FTE.  Numbers  obtained  for  FTEs 
shall  be  rounded  to  the  nearest  0.1  FTE. 

(3)  Computation  of  other  variables,  (i) 
Data  for  the  IPCS  variables  at  paragraphs 
(b)(l)(ii)  through  (b)(l)(v)  of  this  section 
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for  an  area  shall  be  aggregated  from  the 
most  recent  available  U.S.  Census  data 
for  the  counties,  census  tracts,  and/or 
census  divisions  which  comprise  the 
area;  more  recent  national  updates 
thereof  may  be  used,  if  available. 

(ii)  The  ffCS  variables  at  paragraph 
(b)(l)(vi)  of  this  section  shall  be 
calculated  based  on  the  latest  available 
five-year  average  for  the  county  of 
which  the  service  area  is  a  part,  unless 
the  area  is  a  subcounty  area  and 
statistically  significant  five-year  average 
subcounty  data  on  these  variables  are 
available  for  the  subcounty  area.  For 
service  areas  which  cross  county  lines, 
a  population-weighted  combination  of 
the  rates  for  the  counties  involved  shall 
be  used. 

(iii)  The  IPCS  variable  at  paragraph 
(b)(l)(vii)  of  this  section  shall  be 
calculated  using  U.S.  Census  TIGRE 
data  or  the  equivalent  for  the  specific 
service  area  involved.  - 

§5.104    Crtteria  for  designation  of 
population  groups  as  MUPs. 

(a)^  population  group  may  be 
designated  as  an  MUP  under  section 
330(b)  of  the  Act,  if  it  is  demonstrated, 
by  such  data  and  information  as  the 
Secretary  may  require,  that  the 
following  criteria  are  met,  as  applicable: 

(1)  The  area  in  which  the  population 
group  resides — 

(i)  Meets  the  requirements  for  a 
rational  service  area  under  §  5.103(a);  or 

(ii)  In  the  case  of  a  American  Indian 
or  Alaska  Native  population  group,  is  an 
Indian  reservation;  or 

(iii)  In  the  case  of  a  health  center 
population  group,  is  the  catchment  area 
of  the  health  center,  as  defined  by  its 
application  under  section  330  of  tlje 
Act; 

(2)  The  rational  service  area  in  which 
the  population  group  resides  does  not 
meet  the  criteria  for  designation  as  a 
geographic  area  MUP  under  §  5.102; 

(3)  There  are  access  barriers  that 
prevent  the  population  group  from 
accessing  primary  medical  care  services 
available  to  the  general  population  of 
the  area,  as  demonstrated  by  an  IPCS 
score  for  the  population  group  that 
equals  or  exceeds  the  currently 
applicable  designation  threshold,  as 
provided  for  by  §  5.102(b).  In  calculating 
the  IPCS  score  for  a  population  group: 

(i)  The  IPCS  variables  shall  be 
calculated  based  as  oearly  as  possible 
on  their  values  for  the  applicable 
population  group  and  service  area, 
using  such  methodology  as  the 
Secretary  may  require;  and 

(ii)  If  the  type  of  population  group  for 
which  designation  is  sought  is  one  for 
which  one  variable  automatically 
achieves  the  maximum  possible  score. 


the  point  value  assigned  to  that  variable 
shall  be  distributed  among  the  other 
variables,  using  such  methodology  as 
the  Secretary  may  require. 

(b)  The  following  types  of  population 
groups  may  be  designated  as  MUPs  only 
if  the  applicable  criteria  of  this  section, 
are  met,  as  shown  by  such  data  and 
information  as~the  Secretary  may 
require: 

(1)  Low  income  population  group:  at 
least  1,500,  or  30  percent,  of  the  area's 
population,  whichever  is  less,  have 
annual  incomes  below  200  percent  of 
the  poverty  level; 

(2)  American  Indian  or  Native 
Alaskan  tribal  population  group:  the 
tribe  is  listed  in  the  current  listing  of 
Federal  Register  by  the  Department  of 
the  Interior. 

$  5. 1 05    Requirements  for  designation  of 
MUPs  recommended  by  Stats  and  local 
officials. 

The  population  of  a  service  area  that 
does  not  meet  the  criteria  at  §  5.102(b) 
or  §  5.104  may  be  designated  as  an 
MUP,  if  the  following  requirements  are 
met: 

(a)  The  area  is  recommended  for 
designation  by  the  Governor  of  the  State 
in  which  the  area  is  located  and  by  at 
least  one  local  official  of  the  area.  A 
"local  official"  for  this  purpose  may 
be — 

(1)  The  chief  executive  of  the  local 
governmental  entity  which  includes  all 
or  a  substantial  portion  of  the  requested 
area  or  population  group  (such  as  the 
county  executive  of  a  county,  mayor  of 
a  town,  mayor  or  city  manager  of  a  city); 
or 

(2)  A  city  or  county  health  official 
(such  as  the  head  of  a  city  or  coimty 
health  department)  of  the  local 
governmental  entity  which  includes  all 
or  a  substantial  portion  of  the  requested 
area  or  population  group. 

(b)  The  request  for  designation  is 
based  on  the  presence  of  unusual  local 
conditions,  not  covered  by  the  criteria  at 
§§  5.102(b)  and  5.104,  which  are  a 
barrier  to  access  to  or  the  availability  of 
personal  health  services  in  the  area  or 
for  the  population  group  for  which 
designation  is  sought. 

(c)  The  request  for  designation 
contains  such  docxunentation  as  the 
Secretary  may  require. 

Subpart  C— Criteria  and  Methodology 
for  Designation  of  Primary  Care  Health 
Professional  Shortage  Areas 

15.201    Applicability. 

The  following  criteria  and 
methodology  in  this  subpart  shall  be 
used  to  designate  geographic  areas, 
population  groups,  and  facilities  as 


primary  care  HPSAs  under  section  332 
of  the  Act. 

§  5.202    Criteria  for  designation  of 
geographic  areas  as  primary  care  HPSAa. 

An  urban  or  rural  geographic  area 
may  be  designated  as  a  primary  care 
HPSA  where  the  following  criteria  are 
met: 

(a)  The  area  is  a  rational  service  area 
under  §  5.103(a); 

(b)  Tbe  area's  IPCS  score  equals  or 
exceeds  the  designation  threshold 
specified  under  §  5.103(b)(4);  and 

(c)  The  area's  population-to-primary 
care  practitioner  ratio,  as  determined  in 
accordance  with  §  5.103(c),  equals  or 
exceeds  3,000:1. 

S5.203    Criteria  for  designation  of 
papulation  groups  as  primary  care  HPSAs. 

(a)  The  following  types  of  population 
groups  may  be  designated  as  primary 
care  HPSAs: 

(1)  A  population  group  designated 
under  §5.104; 

(2)  A  migrant  and/or  seasonal 
fennworker  population,  as  defined  in 
section  330(g)  of  the  Act; 

(3)  A  homeless  population,  as  defined 
in  section  330(h)  of  the  Act;  and 

(4)  A  public  housing  resident 
population,  as  defined  in  section  330(i) 
of  the  Act. 

(b)  A  population  group  specified  in 
paragraph  (a)  of  this  section  may  be 
designated  as  a  primary  care  HPSA 
where  the  foUowine  criteria  are  met: 

(1)  The  area  in  which  the  population 
group  resides — 

(i)tA)  Meets  the  requirements  for  a 
rational  service  area  under  §  5.104(a); 
and 

(B)  In  the  case  of  a  public  housing 
resident  population  group,  the  rational 
service  area  includes  public  housing,  as 
defined  imder  section  330(i)(l)  of  the 
Act;  or 

(ii)  In  the  case  of  a  migrant  and/or 
seasonal  farmworker  population  group, 
is  an  agricultural  area,  as  defined  by  the 
Secretary; 

(2)  The  area  in  which  the  population 
group  resides  does  not  meet  the  criteria 
for  designation  as  a  geographic  area 
HPSA  under  §  5.202; 

(3)  The  criteria  in  §  5.104,  as 
appropriate  to  the  type  of  population 
group  under  consideration,  are  met;  and 

(4)  The  population -to- primary  care 
practitioner  ratio  determined  in 
accordance  with  §  5.104(a)(3)  equals  or 
exceeds  3,000:1. 

$5,204    Criteria  for  designation  of  medical 
and  other  public  facilities  as  primary  care 
HPSAs. 

A  public  or  private  nonprofit  medical 
facility  or  other  public  facility  will  be 
designated  as  a  primary  care  HPSA,  if 
the  following  criteria  are  met: 


; 
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(a)  Federal  and  State  correctional 
institutions.  (1)  Medium  to  maximum 
security  Federal  and  State  correctional 
institutions  and  youth  detention 
facilities  will  be  designated  as  primary 
care  HPSAs,  if  both  of  the  following 
criteria  are  met: 

(i)  The  institution  has  at  least  250 
inmates;  and 

(ii)  The  ratio  of  the  number  of      

internees  per  year  to  the  number  of  FTE 
primary  care  practitioners,  determined 
in  accordance  with  §  5.103(c)(2)(iii), 
serving  the  institution  is  at  least  1,000:1. 
For  purposes  of  this  paragraph,  the 
number  of  internees  shall  be  determined 
as  follows: 

(A)  If  the  number  of  new  inmates  per 
year  and  the  average  length-of-stay  are 
not  specified,  or  if  the  information 
provided  does  not  indicate  that  intake 
medical  examinations  are  routinely 
performed  upon  entry,  then  the  niunber 
of  internees  equals  the  niunber  of 
inmates; 

(B)  If  the  average  length-of-stay  is 
specified  as  one  year  or  more,  and 
intake  medical  examinations  are 
routinely  performed  upon  entry,  then 
the  niunber  of  internees  equals  the 
average  number  of  inmates  plus  the 
product  of  0.3  multiplied  by  the  number 
of  new  inmates  per  year;  or 

(C)  If  the  average  length-of-stay  is 
specified  as  less  than  one  year,  and 
intake  examinations  are  routinely 
performed  upon  entry,  then  the  number 
of  internees  equals  the  average  niunber 
of  iiunates  plus  the  product  of  0.2 
multiplied  by  (1  +  ALOS/2)  multiplied 
by  the  number  of  new  inmates  per  year. 
"ALOS"  is  the  average  length  of  stay,  in 
fractions  of  a  year. 

(2)  Physicians  permanently  employed 
by  the  Federal  Bureau  of  Prisons  or  by 
States  to  provide  services  to  Federal  or 
State  prisoners  shall  be  counted  based 
on  the  FTE  services  they  provide, 
calculated  as  provided  for  in 
§5.103(c)(2)(iii). 

(b)  Public  or  non-profit  private 
medical  facilities — (1)  Criteria.  Public  or 
non-profit  private  medical  facilities  will 
be  designated  as  primary  care  HPSAs,  if 
the  following  criteria  are  met: 

(i)  The  facility  is  providing  primary 
medical  care  services  to  one  or  more 
areas  and/or  population  groups 
designated  under  this  subpart  as  a 
primary  care  HPSA  but  is  not  located 
within  a  designated  geographic  area 
HPSA  or  witUn  the  rational  service  area 


for  a  designated  population  group 
HPSA:  and 

(ii)  The  facility  has  insufficient 
capacity  to  meet  the  primary  care  needs 
of  the  designated  area(s)  or  population 
group(s)  served. 

(2)  Methodology.  In  determining 
whether  public  or  non-profit  private 
medical  facilities  or  other  public 
facilities  meet  the  criteria  established  by 

S)aragraph  (b)(1)  of  this  section,  the 
ollowing  methodology  will  be  used: 

(i)  A  facility  will  be  considered  to  be 
providing  services  to  one  or  more 
designated  areas  or  population  groups, 
if  a  majority  of  the  facility's  primary 
care  services  are  being  provided  to 
residents  of  geographic  areas  designated 
as  primary  care  HPSAs  under  this 
subpart  or  members  of  population 
groups  designated  as  primary  care 
HPSAs  under  this  subpart. 

(ii)  A  facility  will  be  considered  to 
have  insufficient  capacity  to  meet  the 
primary  care  needs  of  the  designated 
area(s)  and/or  population(s)  it  serves,  if 
there  are  more  than  6.000  outpatient 
visits  per  year  per  FTE  primary  care 
physician  on  the  staff  of  the  facility. 

Appendices  A,  D,  E,  F.  G  [Removed] 

6.  Appendices  A,  D,  E,  F.  and  G  of 
part  5  are  removed. 

Appendix  B  [Redesignated  as 
Appendix  A  and  Amended] 

7.  Appendix  B  of  part  5  is 
redesignated  as  new  Appendix  A  of  part 
5  and  the  appendix  heading  is  revised 
to  read  as  follows: 

Appendix  A  to  Part  5 — Criteria  for 
Etesignation  of  Areas  Having  Shortages 
of  E)ental  Professionals. 

Appendix  C  [Redesignated  as 
Appendix  B  and  Amended] 

8.  Appendix  C  of  part  5  is 
redesignated  as  new  Appendix  B  of  part 
5. 

PART  510— GRANTS  FOR 
COIMlylUNITY  HEALTH  SERVICES 

9.  The  authority  citation  for  part  51c 
is  revised  to  read  as  follows: 

Autliority:  42  U.S.C.  216,  254c. 

10.  Section  51c.l02  is  amended  by 
revising  paragraph  (e)  and  adding 
paragraph  (k)  to  read  as  follows: 

$51c.102    Definitions. 


(e)  Medically  underserved  population 
means  the  population  of  an  urban  or 
rural  area  which  is  designated  as  a 
medically  underserved  population  by 
the  Secretary  under  part  5  of  this 
chapter. 

.  (k)  Special  medically  underserved 
population  means  a  population  defined 
in  section  330(g).  330(h).  or  330(i)  of  the 
Act.  A  special  medically  underserved 
population  is  not  required  to  be 
designated  in  accordance  with  part  5  of 
this  chapter. 

11.  Section  51c.l04  is  amended  by 
revising  paragraph  (b)(3)  and  adding 
paragraph  (d)  to  read  as  follows: 

f51c104   Applications. 


fb)*  •  • 

(3)  The  results  of  an  assessment  of  the 
need  that  the  population  served  or 
proposed  to  be  served  has  for  the 
services  to  be  provided  by  the  project 
(or  in  the  case  of  applications  for 
planning  and  development  projects,  the 
methods  to  be  used  in  assessing  such 
need),  utilizing,  but  not  limited  to,  the 
factors  set  forth  in  §  5.103(b)  of  this 
chapter. 

(d)  If  an  application  funded  under  this 
part  demonstrates  that  the  grantee 
would  serve  a  designated  medically 
underserved  population  at  the  time  of 
application,  then  the  grantee  will  be 
assumed  to  be  serving  a  medically 
underserved  population  for  the  duration 
of  the  project  period,  even  if  the 
designation  is  withdrawn  during  the 
project  period. 

12.  Section  51c.203  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S51C203    Project  elemsnts. 

(a)  Prepare  an  assessment  of  the  need 
of  the  i}opulation  proposed  to  be  served 
by  the  community  health  center  for  the 
services  set  forth  in  §  51c.l02(c)(l).  yvith 
special  attention  to  the  need  of  the 
medically  underserved  population  for 
such  services.  Such  assessment  of  need 
shall,  at  a  minimum,  consider  the 
factors  listed  in  §  5.103(b)  of  this 
chapter. 
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DEPARTMENT  OF  THE  INTERIOR 

Pish  and  WildKfe  Service 

50CFRPart20 
RIN  1018-AE93 

Migratory  Bird  Hunting;  Migratory  Bird 
Hunting  Regulations  on  Certain 
Federal  Indian  Reservations  and 
Ceded  Lands  for  the  1998-99  Early 
Season 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  This  rule  prescribes  special 
early  season  migratory  bird  hunting 
regulations  for  certain  tribes  on  Federal 
Indian  reservations,  off-reservation  trust 
lands  and  ceded  lands.  This  responds  to 
tribal  requests  for  U.S.  Fish  and  Wildlife 
Service  (hereinafter  Service)  recognition 
of  their  authority  to  regulate  hunting 
under  established  guidelines.  This  rule 
allowrs  the  establishment  of  season  bag 
limits  and,  thus,  harvest  at  levels 
compatible  with  populations  and 
habitat  conditions. 

DATES:  This  rule  takes  effect  on 
September  1,  1998. 
ADDRESSES:  The  public  may  inspect 
comments  received,  if  any,  on  the 
proposed  special  hunting  regulations 
and  tribal  proposals  during  normal 
business  hours  in  Room  634,  Arlington 
Square  Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia.  The  public  should 
send  communications  regarding  the 
documents  to:  Director  (FWS/MBMO), 
U.S.  Fish  and  Wildlife  Service,  ms  634- 
ARLSQ,  1849  C  Street,  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
W.  Kokel,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  (703-358-1714). 
SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3, 
1918  (40  Stat.  755;  16  U.S.C.  703  et 
seq.),  authorizes  and  directs  the 
Secretary  of  the  Department  of  the 
Interior,  having  due  regard  for  the  zones 
of  temperature  and  for  the  distribution, 
abundance,  economic  value,  breeding 
habits,  and  times  and  lines  of  flight  of 
migratory  game  birds,  to  determine 
when,  to  what  extent,  and  by  what 
means  such  birds  or  any  part,  nest  or 
egg  thereof  may  be  taken,  hunted, 
captured,  killed,  possessed,  sold, 
purchased,  shipped,  carried,  exported  or 
transported. 

In  the  August  14, 1998,  Federal 
Register  (63  FR  43854),  the  Service 
proposed  special  migratory  bird  hunting 
regulations  for  the  1998-99  hunting 


season  for  certain  Indian  tribes,  under 
the  guidelines  described  in  the  June  4. 
1985.  Federal  Register  (50  FR  23467). 
The  guidelines  respond  to  tribal 
requests  for  Service  recognition  of  their 
reserved  hunting  rights,  and  for  some 
tribes,  recognition  of  their  authority  to 
regulate  hunting  by  both  tribal  members 
and  nonmembers  on  their  reservations. 
The  guidelines  include  possibilities  for: 

(1)  On-reservation  hunting  by  both 
tribal  members  and  nonmembers,  with 
hunting  by  non-tribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s); 

(2)  On-reservation  hunting  by  tribal 
members  only,  outside  of  usual  Federal 
frameworks  for  season  dates  and  length, 
and  for  daily  bag  and  possession  limits; 
and 

(3)  Off-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside  of 
usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits. 

In  all  cases,  the  regulations 
established  under  the  guidelines  must 
be  consistent  with  the  March  10 — 
September  1  closed  season  mandated  by 
the  1916  Migratory  Bird  Treaty  with 
Canada. 

In  the  March  20, 1998,  Federal 
Register  (63  FR  13748),  the  Service 
requested  that  tribes  desiring  special 
hunting  regulations  in  the  1998-99 
hunting  season  submit  a  proposal 
including  details  on: 

(a)  Harvest  anticipated  under  the 
requested  regulations; 

(o)  Methods  that  will  be  employed  to 
measure  or  monitor  harvest  (such  as  bag 
checks,  mail  questionnaires,  etc.); 

(c)  Steps  that  will  be  taken  to  limit 
level  of  harvest,  where  it  could  be 
showm  that  failure  to  limit  such  harvest 
would  adversely  impact  the  migratory 
bird  resource;  and 

(d)  Tribal  capabilities  to  establish  and 
enforce  migratory  bird  himting 
regulations. 

No  action  is  required  if  a  tribe  wishes 
to  observe  the  hunting  regulations 
established  by  the  State(s)  in  which  an 
Indian  reservation  is  located.  The 
Service  has  successfully  used  the 
guidelines  since  the  1985-86  hunting 
season.  The  Service  finalized  the 
guidelines  beginning  with  the  1988-89 
hunting  season  (August  18,  1988, 
Federal  Register  (53  FR  31612]). 

Although  the  proposed  rule  included 
generalized  regulations  for  both  early- 
and  late-season  hunting,  this 
rulemaking  addresses  only  the  early- 
season  proposals.  Late-season  hunUng  - 
will  be  addressed  in  late-September.  As 
a  general  rule,  early  seasons  begin 


during  September  each  year  and  have  a 
primary  emphasis  on  such  species  as 
mourning  and  white-winged  dove.  Late 
seasons  begin  about  October  1  or  later 
each  year  and  have  a  primary  emphasis 
on  waterfowl. 

Status  of  Populations 

In  the  July  19, 1998,  Federal  Register 
(63  FR  38700),  the  Service  reviewed  the 
status  for  various  populations  for  which 
early  seasons  were  proposed.  This 
information  included  brief  summaries  of 
the  May  Breeding  Waterfowl  and 
Habitat  Survey  and  population  status 
reports  for  blue-wing  teal,  Canada  goose 
populations  hunted  in  September 
seasons,  sea  ducks,  sandhill  cranes, 
woodcock,  mourning  doves,  white- 
winged  doves,  white-tipped  doves,  and 
band-tailed  pigeons. 

At  an  August  6  public  hearing  on 
proposed  late  seasons,  the  Service 
presented  a  report  on  the  status  of 
waterfowl.  This  report  is  briefly 
summarized  here. 

Most  goose  and  swan  populations  in 
North  America  remain  numerically 
sound  and  the  size  of  most  fall  flights 
will  be  similar  to  those  of  last  year.  Nine 
of  the  28  populations  of  geese  and 
swans  we  report  on  appear  to  have 
decreased  since  last  year.  7  appear  to 
have  increased,  7  appear  to  have 
changed  little,  and  no  comparisons  were 
possible  for  the  remaining  5.  Spring 
estimates  of  several  Canada  goose 
populations  that  nest  near  Hudson  Bay 
declined  this  year;  the  declines  may  be 
at  least  partly  an  artifact  of  survey 
timing.  Forecasts  for  production  of 
young  in  1998  varied  regionally  based 
largely  on  spring  weather  and  habitat 
conditions.  Generally,  spring  phenology 
was  earlier  than  normal  in  northern 
Quebec  and  the  Hudson  Bay  Lowlands, 
and  this  should  lead  to  greater-theui- 
average  rate  of  production  for  geese 
nesting  there.  In  the  central  and  western 
Arctic,  and  along  the  west  coast  of 
Alaska,  mostly  average  production  is 
expected  from  nesting  geese  and  swans. 
In  the  interior  of  Alaska,  a  mild  spring 
with  only  minimal  flooding  should  lead 
to  better-than-average  production. 
Habitat  conditions  for  nesting  geese 
deteriorated  in  much  of  south-central 
Canada  since  last  spring,  but  they 
remained  mostly  favorable  in  eastern 
Canada  and  much  of  the  contiguous 
U.S. 

The  1998  estimate  of  total  ducks  in 
the  traditional  survey  area  was  39.1 
million  birds,  an  8%  decrease  (P  <  0.01) 
from  1997  but  still  20%  higher  (P  < 
0.01)  than  the  long- term  average.  The 
estimate  for  mallards  (Anas 
platyrhynchos)  was  9.6  million,  a  value 
similar  (P  =  0.49)  to  that  of  last  year. 
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Abundances  of  green-winged  teal  [Anas 
crecca),  northern  shovelers  [A. 
clypeata),  northern  pintails  (A.  acuta), 
and  scaup  [Aythya  affinis  and  A.  mania, 
combined)  decreased  (P  <  0.04)  from 
levels  observed  in  1997.  Estimates  for  7 
of  the  10  principal  species  were  above 
(P<  0.04)  their  respective  long-term 
averages,  but  northern  pintail  and  2 
scaup  species  (combined)  remained 
below  their  averages  (P  <  0.01).  The 
number  of  ponds  in  May  (4.6  million) 
was  38%  lower  (P  <  0.01)  than  last  year, 
and  6%  lower  (P  =  0.06)  than  the  long- 
term  average.  In  eastern  areas  of  Canada 
and  the  U.S.,  the  number  of  total  ducks 
was  similar  (P  =  0.74)  to  that  of  last  year 
and  to  the  1995-97  average  (P  =  0.85). 
Habitats  in  the  eastern  area  were 
somend^t  drier  than  last  year,  but 
conditions  remained  favorable  for 
waterfowl  production.  The  preliminary 
estimate  of  the  total-duck  fall-flight 
index  is  84  million  birds,  compared  to 
92  million  last  year.  The  fall  flight  is 
predicted  to  include  11.7  million 
mallards,  18%  lower  (P  <  0.01)  than  the 
estimate  of  14.4  million  in  1997. 

As  a  result  of  this  status,  the  Service 
has  responded  by  proposing  Flyway 
frameworks  that  are  the  same  as  those 
of  last  season  for  the  1998-99  waterfowl 
hunting  season  (August  25, 1998. 
Federal  Register.  63  FR  43350).  The 
tribal  seasons  established  below  are 
commensurate  with  the  population 
status. 

Comments  and  Issues  Conceming 
Tribal  Proposals 

For  the  1998-99  migratory  bird 
hunting  season,  the  Service  proposed 
regulations  for  19  tribes  and/ or  Indian 
groups  that  followed  the  1985 
guidelines  and  were  considered 
appropriate  for  final  rulemaking.  Some 
of  the  proposals  submitted  by  the  tribes 
had  both  early-  and  late-season 
elements.  However,  as  noted  earlier, 
only  those  with  early-season  proposals 
are  included  in  this  final  rulemaking;  12 
tribes  have  proposals  with  early 
seasons.  Comments  and  revised 
proposals  received  to  date  are  addressed 
in  the  following  section.  The  comment 
period  for  the  proposed  rule,  published 
on  August  14. 1998,  closed  on  August 
24, 1998.  Because  of  the  necessary  brief 
comment  period,  the  Service  will 
respond  to  any  comments  received  on 
the  proposed  rule  and/or  these  early- 
season  regulations  not  responded  to 
herein  in  the  September  late-season 
final  rule. 

The  Service  received  two  comments 
regarding  the  notice  of  intent  published 
on  March  20, 1998.  which  announced 
rulemaking  on  regulations  for  migratory 


bird  hunting  by  American  Indian  tribal 
members. 

The  South  Dakota  Department  of 
Game.  Fish,  and  Parks  (South  Dakota) 
commented  on  the  proposal  by  the 
Lower  Brule  Sioux  Tribes.  South  Dakota 
questioned  whether  a  tundra  swan 

{termit  would  be  required  or  whether  all 
icensed  waterfowl  hunters  would  be 
allowed  to  take  a  swan  during  the 
Tribes'  proposed  tundra  swan  season. 
They  further  questioned  whether 
hunters  would  be  queried  after  the 
season  to  determine  the  harvest,  age 
ratio,  date  and  location  of  kill,  and 
unreirieved  kill.  South  Dakota  also 
believed  that  any  special  youth  season 
on  tribal  land  should  conform  to  the 
same  framework  allowed  for  the  State's 
youth  hunting  season. 

The  Wisconsin  Department  of  Natural 
Resources  (Wisconsin)  commented  on 
the  Great  Lakes  Indian  Fish  and  Wildlife 
Commission's  (GLIFWC)  proposal. 
Wisconsin  suggested  monitoring  the 
impact  of  the  daily  bag  limit  on  giant 
Canada  goose  restoration  efforts  and  that 
the  Service  and  GLIFWC  initiate  and 
complete  studies  to  show  that  current 
GLIFWC  duck  regulations  have  no 
negative  impact  on  local  populations 
before  expanding  himting  opportxmities 
during  time  periods  when  local  birds 
are  most  vulnerable.  Wisconsin  also 
requested  that  tribal  members  honor  the 
noon  opening  for  shooting  hours  for  the 
first  day  of  the  State's  duck  season  and 
comply  with  the  State's  open  water 
hunting  restrictions. 

Service  Response:  Regarding  South 
Dakota's  comments  on  the  Lower  Brule 
Sioux  Tribe's  proposals.  Federal 
frameworks  for  tundra  swan  himting  in 
South  Dakota  do  not  allow  tundra  swan 
seasons  west  of  the  Missouri  River 
because  of  concerns  for  the  potential 
harvest  of  trumpeter  swans.  Thus,  the 
Service  did  not  approve  the  Tribe's 
requested  timdra  swan  season. 
Additionally,  final  Federal  early-season 
frameworks  published  in  the  August  28. 
1998.  Federal  Register,  provided  for  a  1- 
day  special  youth  waterfowl  hunt.  Any 
special  youth  waterfowl  hunt  for  non- 
tribal  members  should  conform  to  the 
final  Federal  frameworks. 

Regarding  Wisconsin's  comments,  the 
Service  can  find  no  evidence  that  the 
tribes'  harvest  of  giant  Canada  geese  has 
negatively  impacted  giant  Canada  goose 
populations  in  Wisconsin.  In  fact,  as  the 
GLIFWC  point  out  in  their  July  14, 1998, 
response,  tribal  harvest  has  never 
exceeded  365  geese  since  off-reservation 
hunting  resinned  in  1985  and  has 
averagwi  less  than  200  birds  annually. 
Additionally,  tribal  goose  harvest  per 
trip  has  averaged  0.2  geese  per  trip  since 
1990  when  daily  bag  limits  were 


significantly  less  than  the  currently 
allowed  10  geese  per  day.  While  the 
Service  believes  that  the  current 
population  status  of  giant  Canada  geese 
can  easily  support  the  tribes'  limited 
harvest,  it  is  incumbent  upon  the 
GLIFWC  to  continue  to  closely  monitor 
both  duck  and  goose  harvest  to  ensure 
that  local  and/or  regional  breeding 
populations  are  not  negatively  impacted 
by  harvest.  Furthermore,  as  in  the  past, 
the  Service  again  requests  that  tribal 
members  honor  both  the  noon  opening 
for  shooting  hours  for  the  first  day  of  the 
State's  duck  season  and  Wisconsin's 
open  water  hunting  restrictions. 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  the  "Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)"  was  filed 
wim  the  Council  on  Environmental 
Quality  on  June  6. 1975.  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13. 1975.  (40 
FR  25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14)"  was  filed  on  June  9. 1988.  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  FR  22582).  and  June  17. 1988  (53  FR 
22727).  Copies  of  these  documents  are 
available  from  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 
In  addition,  an  August  1985 
Environmental  Assessment  titled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  Service. 

Endangered  Species  Act  Considerationi 

Section  7  of  the  Endangered  Species 
Act,  as  amended  (16  U.S.C.  1531-1543;  ' 
87  Stat.  884),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
•  *  •  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat*  •  *" 
Consequently,  consultations  were 
conducted  to  ensure  that  actions 
resulting  from  these  regulations  would 
not  likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
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species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  Findings  from  these 
consultations  are  included  in  a 
biological  opinion  and  may  have  caused 
modification  of  some  regulatory 
measures  previously  proposed.  The 
final  frameworks  reflect  any 
modifications.  The  Service's  biological 
opinions  resulting  from  its  Section  7 
consultation  are  public  documents 
available  for  public  inspection  in  the 
Service's  Division  of  Endangered 
Species  and  MBMO,  at  the  address 
indicated  under  the  caption  ADDRESSES. 

Regulatory  Flexibility  Act 

In  the  March  20, 1998,  Federal 
Register,  the  Service  reported  measures 
it  took  to  comply  with  requirements  of 
the  Regulatory  Flexibility  Act.  One 
measure  was  to  update  the  1996  Small 
Entity  Flexibility  Analysis  (Analysis) 
documenting  the  significant  beneficial 
economic  effect  on  a  substantial  number 
of  small  entities.  The  1996  Analysis 
estimated  that  migratory  bird  himters 
would  spend  between  $254  and  $592 
million  at  small  businesses.  The  Service 
has  updated  the  1996  Analysis  with 
information  from  the  1996  National 
Hunting  and  Fishing  Survey. 
Nationwide,  the  Service  now  estimates 
that  migratory  bird  hunters  will  spend 
between  $429  and  $1,084  million  at 
small  businesses  in  1998.  Copies  of  the 
1998  Analysis  are  available  upon 
request  from  the  Office  of  Migratory 
Bird  Management. 

Executive  Order  (E.O.)  12866 

Collectively,  the  rules  covering  the 
overall  frameworks  for  migratory  bird 
hunting  are  economically  significant 
and  have  been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB)  under 
E.O.  12866.  This  rule  is  a  small  portion 
of  the  overall  migratory  bird  himting 
frameworks  and  was  not  individually 
submitted  and  reviewed  by  0MB  under 
E.O.  12866. 

Congressional  Review 

In  accordance  with  Section  251  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  8).  this 
rule  has  been  submitted  to  Congress  and 
has  been  declared  major.  Because  this 
rule  establishes  hunting  seasons,  it 
qualifies  for  an  exemption  under  5 
U.S.C.  808(1);  therefore,  the  Department 
determines  that  this  rule  shall  take 
effect  immediately. 

Paperwork  Reduction  Act 

The  Service  examined  these 
regulations  under  the  Paperwork  ■ 
Reduction  Act  of  1995.  The  various 
recordkeeping  and  reporting 


requirements  imposed  under  hunting 
regulations  established  in  50  CFR  part 
20,  subpart  K,  are  utilized  in  the 
formulation  of  migratory  game  bird 
hunting  regulations.  Specifically,  the 
information  collection  requirements  q{ 
the  Migratory  Bird  Harvest  Information 
Program  have  been  approved  by  OMB 
and  assigned  clearance  number  1018- 
0015  (expires  08/31/1998).  The  renewal 
clearance  packet  was  submitted  to  OMB 
July  22, 1998.  This  information  is  used 
to  provide  a  sampling  frame  for 
voluntary  national  surveys  to  improve 
Service  harvest  estimates  for  all 
migratory  game  birds  in  order  to  better 
manage  these  populations.  The 
information  collection  requirements  of 
the  Sandhill  Crane  Harvest 
Questionnaire  have  been  approved  by 
OMB  and  assigned  clearance  number 
1018-0023  (expires  09/30/2000).  The 
information  fitim  this  survey  is  used  to 
estimate  the  magnitude,  the 
geographical  and  temporal  distribution 
of  harvest,  and  the  portion  its 
constitutes  of  the  total  population.  The 
Service  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Unfunded  Mandates  Reform  Act 

The  Service  has  determined  and 
certifies  in  compliance  with  the 
requirements  of  the  Unfunded  Mandates 
Act,  2  U.S.C.  1502  et  seq.,  that  this 
proposed  ndemaking  will  not  impose  a 
cost  of  $100  million  or  more  in  any 
given  year  on  local  or  State  government 
or  private  entities. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
proposed  rule,  has  determined  that 
these  regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  these  rules,  authorized  by  the 
Migratory  Bird  Treaty  Act,  do  not  have 
significant  takings  implications  and  do 
not  affect  any  constitutionally  protected 
property  rights.  These  rules  will  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  these  rules  allow 
hunters  to  exercise  privileges  that 
would  be  otherwise  unavailable;  and, 
therefore,  reduce  restrictions  on  the  use 
of  private  and  public  property. 


Federalism  Efifects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
Act.  The  Service  annually  prescribes 
frameworks  bom  which  the  States  make 
selections  and  employ  guidelines  to 
establish  special  regulations  on  Federal 
Indian  reservations  and  ceded  lands. 
This  process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  whiclf 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  allows  States  to  participate  in  the 
development  of  frameworks  from  which 
they  will  make  selections,  thereby 
having  an  influence  on  their  own 
regulation.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or  ^ 

responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordemce  with  Executive  Order  12612, 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
Act.  Thus,  in  accordance  with  the 
President's  memorandum  of  April  29, 
1994,  "Govemment-to-Govemment 
Relations  with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects  on  Indian  trust  resources. 
However,  by  virtue  of  the  tribal 
proposals  received  in  response  to  the 
March  20  request  for  proposals  and  the 
August  14  proposed  mle,  we  have 
consulted  with  all  the  tribes  affected  by 
this  rule. 

Regulations  Promulgation 

The  mlemaking  process  for  migratory 
game  bird  himting  must,  by  its  nature, 
operate  imder  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  the 
regulations.  Thus,  when  the  preliminary 
proposed  rulemaking  was  published, 
the  Service  established  what  it  believed 
were  the  longest  periods  possible  for 
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public  comment.  In  doing  this,  the 
Service  recognized  that  when  the 
comment  period  closed,  time  would  be 
of  the  essence.  That  is,  if  there  were  a 
delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking, 
the  tribes  would  have  insufficient  time 
to  communicate  these  seasons  to  their 
member  and  non-tribal  hunters  and  to 
establish  and  publicize  the  necessary 
regulations  and  procedures  to 
implement  their  decisions. 

Therefore,  the  Service,  imder  the 
authority  of  the  Migratory  Bird  Treaty 
Act  of  July  3, 1918,  as  amended  (40  Stat. 
755;  16  U.S.C.  703  et  seq.),  prescribes 
final  himting  regulations  for  certain 
tribes  on  Federal  Indian  reservations 
(including  off-reservation  trust  lands), 
and  ceded  lands.  The  regulations 
specify  the  species  to  be  hunted  and 
establish  season  dates,  bag  and 
possession  limits,  season  length,  and 
shooting  hours  for  migratory  game  birds. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  and  these  regulations 
will,  therefore,  take  effect  immediately 
upon  publication. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  part  20,  subchapter  B. 
chapter  I  of  Title  50  of  the  Code  of  , 
Federal  Regulations  is  amended  as 
follows: 

PART  20— {AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

1.  Authority:  16  U.S.C.  703-712  and  16 
U.S.C  742  a-j. 

(Note:  The  following  hunting  regulations 
provided  for  by  50  CFR  20.110  will  not 
appear  in  the  Code  of  Federal  Regulations 
because  of  their  seasonal  nature). 

2.  Section  20.110  is  revised  to  read  as 
follows: 

S  20.1 1 0    Seasons,  limits  and  other 
regulations  for  certain  Federal  Indian 
reservations,  Indian  Territory,  and  ceded 

(a)  Colorado  River  Indian  Tribes,  Parker, 
Arizona  (Tribal  Members  and  Non-tribal 
Hunters) 

Doves 

Season  Dates:  Open  September  1, 
close  September  15, 1998;  then  open 
November  21,  close  January  4, 1999. 

Daily  Bag  and  Possession  Limits:  For 
the  early  season,  daily  bag  limit  is  10 
mourning  or  10  white-winged  doves, 
singly,  or  in  the  aggregate.  For  the  late 


season,  the  daily  bag  limit  is  10 
mourning  doves.  Possession  limits  a^ 
twice  the  daily  bag  limits. 

General  Conditions:  A  valid  Colorado 
River  Indian  Reservation  hunting  permit 
is  required  for  all  persons  14  years  and 
older  and  must  be  in  possession  before 
taking  any  wildlife  on  tribal  lands.  Any 
person  transporting  game  birds  off  the 
Colorado  River  Indian  Reservation  must 
have  a  valid  transport  declaration  form. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  Fish  and  Game  Office 
in  Parker,  Arizona. 

(b)  Crow  Creek  Sioux  Tribe,  Crow  Creek 
Indian  Reservation,  Fort  Thompson, 
South  Dakota  (Tribal  Members  and  Non- 
tribal  Hunters) 

Sandhill  Cranes 

Season  Dates:  Open  September  19, 
close  October  25, 1998. 

Daily  Bag  Limit:  3  sandhill  cranes. 

Permits:  Each  person  participating  in 
the  sandhill  crane  season  must  have  a 
valid  Federal  sandhill  crane  hunting 
permit  in  their  possession  while 
hunting. 

General  Conditions:  The  waterfowl 
hunting  regulations  established  by  this 
final  rule  apply  only  to  tribal  and  trust 
lands  withLn  the  external  boundaries  of 
the  reservation.  Tribal  and  non-tribal 
hunters  must  comply  with  basic  Federal 
migratory  bird  hunting  regulations  in  50 
CFR  part  20  regarding  shooting  hours 
and  manner  of  taking.  In  addition,  each 
waterfowl  hunter  16  years  of  age  or  over 
must  carry  on  his/her  person  a  valid 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  stamp  face. 
Special  regulations  established  by  the 
Crow  Creek  Sioux  Tribe  also  apply  on 
the  reservation. 

(c)  Fond  du  Lac  Band  of  Lake  Superior 
Chippewa  Indians,  Cloquet,  Minnesota 
(Tribal  Members  Only) 

Ducks 

Minnesota  1854  Zone 

Season  Dates:  Open  September  12, 
close  November  29, 1998. 

Daily  Bag  Limit:  20  ducks,  including 
no  more  than  10  mallards  (only  5  of 
which  may  be  hens),  4  black  ducks;  4 
redheads,  4  pintails  and  2  canvasbacks. 

Mergansers 
Miimesota  1854  Zone 

Season  Dates:  Open  September  12, 
close  November  29, 1998. 

Daily  Bag  Limit:  5  mergansers, 
including  no  more  than  1  hooded 
merganser. 


Minnesota  1854  Zone 

Season  Dates:  Open  September  1, 
close  November  29, 1998. 
Daily  Bag  Limit:  10  geese.  , 

Coots  and  Common  Moorhens 
(Gallinule) 

Minnesota  1854  Zone 

Season  Dates:  Open  September  12, 
close  November  29, 1998. 

Daily  Bag  Limit:  20  coots  and 
conunon  mooriiens,  singly  or  in  the 
aggregate. 

Sora  and  Virginia  Rails 

Minnesota  1854  Zone: 

Season  Dates:  Open  September  1, 
close  November  29, 1998. 

Daily  Bag  Limit:  25  sora  and  Virginia 
rails,  singly  or  in  the  aggregate.  The 
possession  limit  is  25. 

Conunon  Snipe 

Minnesota  1854  Zone 

Season  Dates:  Open  September  1. 
close  November  29, 1998. 
Daily  Bag  Limit:  8  snipe. 

Woodcock 

Minnesota  1854  Zone 

Season  Dates:  Open  September  12, 
close  November  29, 1998. 
Daily  Bag  Limit:  5  woodcock. 

General  Conditions 

1.  While  hunting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  hunting  permit. 

2.  Except  as  otherwise  noted,  tribal, 
members  will  be  required  to  comply 
vfith  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  Except  as  modified  by  the  Service 
mies  adopted  in  response  to  this 
proposal,  these  amended  regulations        ^ 
parallel  Federal  requirements  in  50  CFR 
part  20  as  to  bunting  methods, 
transportation,  sale,  exportation  and 
other  conditions  generally  applicable  to 
migratory  bird  himting. 

3.  Band  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

4.  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  noted  above. 
Possession  limits  are  applicable  only  to 
transportation  and  do  not  include  birds 
which  are  cleaned,  dressed,  and  at  a 
member's  primary  residence.  For 
purposes  of  enforcing  bag  and 
possession  limits,  all  migratory  birds  in 


Federal  Reeister / Vol.  63,  No.  169/Tuesday.  September  1,  1998/Rules  and  Regulations         46563 


46562        Federal  Register /Vol.  63,  No.  169 /Tuesday,  September  1,  1998 /Rules  and  Regulations 


the  possession  or  custody  of  band 
members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
-  reservation  bag  or  possession  limit. 

(d)  Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians,  Buttons  Bay, 
Michigan  (Tribal  Members  Only) 

Ducks 

Michigan,  1836  Treaty  Zone 

Season  Dates:  Open  September  20, 
1998,  close  January  20, 1999. 

Daily  Bag  Limit:  10  ducks,  which  may 
include  no  more  than  1  pintail,  1 
canvasback,  2  black  ducks,  1  hooded 
merganser,  2  wood  ducks,  2  redheads, 
and  5  mallards  (only  2  of  which  may  be 
hens). 

Canada  Geese 

Michigan,  1836  Treaty  Zone 

Season  Dates:  Open  September  1, 
close  November  30, 1998,  and  open 
January  1, 1999,  close  February  8, 1999. 

Daily  Bag  Limit:  5  geese. 

Sora  Rails 

Michigan  1836  Treaty  Zone 

Season  Dates:  Open  September  1, 
close  November  14, 1998. 
Daily  Bag  Limit:  5  rails. 

Common  Snipe 

Michigan  1836  Treaty  Zone 

Season  Dates:  Open  September  1, 
close  November  14, 1998. 
Daily  Bag  Limit:  5  snipe. 

Woodcock 

Michigan  1836  Treaty  Zone 

Season  Dates:  Open  September  1, 
close  November  14, 1998. 

Daily  Bag  Limit:  5  woodcock. 

General  Conditions:  A  valid  Grand 
Traverse  Band  Tribal  license  is  required 
for  all  persons  12  years  and  older  and 
must  be  in  possession  before  taking  any 
wildlife.  All  other  basic  regulations 
contained  in  50  CFR  part  20  are  valid. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  tribal  office  in 
Suttons  Bay,  Michigan. 

(e)  Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah,  Wisconsin  (Tribal 
Members  Only) 

Ducks 

A.  Wisconsin  and  Minnesota  1837 
and  1842  Zones 

Season  Dates:  Begin  September  15 
and  end  December  1, 1998. 


Daily  Bag  Limit:  20  ducks,  including 
no  iQore  than  10  mallards  (only  5  of 
which  may  be  hens),  4  black  ducks,  4 
redheads,  4  pintails,  and  2  canvasbacks. 

B.  Michigan  1836  and  1842  Treaty 
Zones 

Season  Dates:  Begin  September  15 
and  end  December  1, 1998. 

Daily  Bag  Limit:  10  ducks,  including 
no  more  than  5  mallards  (only  2  of 
which  may  be  hens),  2  black  ducks,  2 
redheads,  2  pintails,  and  1  canvasback. 

Mergansers 

A.  Wisconsin  and  Minnesota  1837  and 
1842  Zones 

Season  Dates:  Begin  September  15 
and  end  Etecember  1, 1998. 
Daily  Bag  Limit:  5  mergansers. 

B.  Michigan  1836  and  1842  Treaty 
Zones 

Season  Dates:  Begin  September  15 
and  end  December  1, 1998. 

Daily  Bag  Limit:  5  mergansers, 
including  no  more  than  1  hooded 
merganser. 

Geese:  Canada  Geese 

A.  Wisconsin  and  Minnesota  1837  and 
1842  Zones 

Season  Dates:  Begin  September  15 
and  end  December  1, 1998. 

Daily  Bag  Limit:  10  Canada  geese, 
minus  the  number  of  blue,  snow  or 
white-fronted  geese  taken. 

B.  Michigan,  1836  and  1842  Treaty 
Zones 

Season  Dates:  Begin  September  15 
and  end  December  1, 1997.  In  addition, 
the  same  dates  and  season  length 
permitted  the  State  of  Michigan  during 
the  Special  September  Canada  goose 
Season. 

Daily  Bag  Limit:  10  Canada  geese, 
minus  the  number  of  blue,  snow  or 
white-fronted  geese  taken.  In  addition, 
the  same  bag  limit  permitted  the  State 
of  Michigan  during  the  Special 
September  Canada  goose  Season. 

Geese:  Blue,  Snow  and  White-fronted 

vjOOSO 

A.  Wisconsin  and  Minnesota  1837  and 
1842  2:ones 

Season  Dates:  Begin  September  IS 
and  end  December  1, 1998. 

Daily  Bag  Limit:  10  geese,  minus  the 
number  of  Canada  geese  taken. 

B.  Michigan  1836  and  1842  Treaty 
Zones 

Season  Dates:  Begin  September  15 
and  end  December  1, 1998. 

Daily  Bag  Limit:  10  geese,  minus  the 
number  of  Canada  geese  taken. 


Other  Migratory  Birds:  All  Ceded  Areas 

A.  Coots  and  Common  Moorhens 
(CoDunon  Gallinules) 

Season  Dates:  Begin  September  15 
and  end  December  1, 1998. 

Daily  Bag  Limit:  20  coots  and 
conunon  moorhens  (common 
gallinules),  singly  or  in  the  aggregate. 

B.  Sora  and  Virginia  Rails 

Season  Dates:  Begin  September  15 
and  end  December  1, 1998. 

Daily  Bdg  Limit:  25  sora  and  Virginia 
rails  singly,  or  in  the  aggregate. 

C.  Common  Snipe 

Season  Dates:  Begin  September  15 
and  end  December  1, 1998. 
Daily  Bag  Limit:  8  common  snipe. 

D.  Woodcock 

Season  Dates:  Begin  September  8  and 
end  December  1, 1998. 
Daily  Bag  Limit:  5  woodcock. 

General  Conditions 

1.  While  himting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  hunting  permit. 

2.  Except  as  otherwise  not^,  tribal 
members  will  be  required  to  comply 
vtrith  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  Except  as  modified  by  the  Service 
rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  Federal  requirements  in  50  CFR 
Part  20  as  to  hunting  methods, 
transportation,  sale,  exportation  and 
other  conditions  generally  applicable  to 
migratory  bird  hunting. 

3.  Tribal  members  in  each  zone  will 
comply  Mrith  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

4.  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  noted  above. 
Possession  limits  are  applicable  only  to 
transportation  and  do  not  include  birds 
which  are  cleaned,  dressed,  and  at  a 
member's  primary  residence.  For 
purposes  of  enforcing  bag  and 
possession  limits,  all  migratory  birds  in 
the  possession  or  custody  of  tribal 
members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with 
applicable  State  lawrs.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit    - 
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5.  Minnesota  and  Michigan— Duck 
Blinds  and  Decoys.  Tribal  members 
hunting  in  Michigan  and  Minnesota  will 
comply  with  tribal  codes  that  contain 
provisions  that  parallel  applicable  State 
laws  concerning  duck  blinds  and/or 
decoys. 

(f)  Kalispel  Tribe.  Kalispel  Reservation, 
Usk.  Washin^on  (Tribal  Members  Only) 

Ducks 

Season  Dates:  Open  September  15, 
1998,  close  January  31, 1999. 

Daily  Bag  and  Possession  Limits:? 
ducks,  including  no  more  than  1  pintail, 
2  hen  mallards,  and  1  canvasback. 

uOOSo 

Season  Dates:  Open  September  1, 
1998,  close  January  31. 1999. 

Daily  Bag  and  Possession  Limits:  4 
geese,  including  4  dark  geese  but  not 
more  than  3  light  geese.  The  possession 
limit  is  twrice  the  daily  bag  limit. 

General:  Tribal  members  must  possess 
a  validated  Migratory  Bird  Hunting  and 
Conservation  Stamp  and  a  tribal  ceded 
lands  permit. 

(g)  Navajo  Indian  Reservation,  Window 
Rock,  Arizona  (Tribal  Members  and 
Nonmembers). 

Band-tailed  Pigeons 

Season  Dates:  Open  September  1, 
close  September  30, 1998. 

Daily  Bag  and  Possession  Limits:  5  and 
10  pigeons,  respectively. 

Mourning  Doves 

Season  Dates:  Open  September  1, 
close  September  30, 1998. 

Daily  Bag  and  Possession  Limits:  10  and 
20  doves,  respectively. 

General  Conditions:  Tribal  and  non- 
tribal  hunters  will  comply  with  all  basic 
Federal  migratory  bird  himting 
regulations  in  50  CFR  Part  20,  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Himting  and  Conservation  Stamp  (Duck 
Stamp)  signed  in  ink  across  the  face. 
Special  regulations  established  by  the, 
Navajo  Nation  also  apply  on  the 
reservation. 

(h)  Oneida  Tribe  of  Indians  of 
Wisconsin,  Oneida,  Wisconsin  (Tribal 
Members) 

Ducks 

Season  Dates:  Open  September  19, 
close  November  25, 1998. 

Daily  Bag  and  Possession  Limits:  6 
ducks,  including  no  more  than  4 
mallards  (only  1  of  which  may  be  a 


hen),  5  wood  ducks,  1  canvasback,  1     - 
redhead,  2  pintails,  and  1  hooded 
merganser.  Possession  limit  is  twice  the 
daily  bag  limit. 

uOOSO 

Season  Dates:  Open  September  1, 
close  November  20,  open  November  30, 
close  December  31, 1998. 

Daily  Bag  and  Limits:  3  Canada  geese, 
that  must  be  tagged  after  harvest  with 
tribal  tags.  The  tribe  will  reissue  tags 
upon  registration  of  the  daily  bag  limit. 
A  season  quota  of  150  birds  is  adopted. 
If  the  quota  is  reached  before  the  season 
concludes,  the  season  will  be  closed  at 
that  time. 

Woodcock 

Season  Dates:  Open  September  1, 
close  November  15, 1998. 

Daily  Bag  and  Possession  Limits:  5  and 
10  woodcock,  respectively. 

General  Conditions:  Tribal  members 
and  non-tribal  members  himting  on  the 
Oneida  Indian  Reservation  or  on  lands 
under  the  jurisdiction  of  the  Oneida 
Nation  will  observe  all  basic  Federal 
migratory  bird  hunting  regulations 
found  in  50  CFR  part  20.  Tribal  hunters 
are  exempt  from  the  requirement  to 
purchase  a  Migratory  Waterfowl 
Hunting  and  Conservation  Stamp  (Duck 
Stamp)  and  the  plugging  of  shotgun  to 
limit  capacity  to  3  shells. 

(i)  Point  No  Point  Treaty  Tribes, 
Kingston,  Washington  (Tribal  Hunters) 

Ducks 

Season  Dates:  Open  September  15, 
1998,  close  January  15, 1999. 

Daily  Bag  and  Possession  Limits:  7 
ducks,  including  no  more  than  2  hen 
mallards,  3  pintails,  1  canvasback  and  2 
redheads.  The  season  on  harlequin 
ducks  is  closed.  Possession  limit  is 
twice  the  daily  bag  limit. 

Geese 

Season  Dates:  Open  September  15, 
1998,  close  January  15, 1999. 

Daily  Bag  and  Possession  Limits:  4 
geese,  and  may  include  no  more  than  2 
brant  or  3  light  geese.  The  season  on 
Aleutian  and  CackUng  Canada  geese  is 
closed.  Possession  limit  is  twice  the 
daily  bag  limit. 

Coots 

Season  Dates:  Open  September  15, 
1998,  close  January  15, 1999. 

Daj7y  Bag  Limits:  25  coots.  ♦ 

Mourning  Doves 

Season  Dates:  Open  September  1, 
close  September  30, 1998. 

Daily  Bag  and  Possession  Limits:  10 
and  20  doves,  respectively. 


Snipe 

Season  Dates:  Open  September  1, 
close  January  15, 1999. 

Daily  Bag  and  Possession  Limits:  8 
and  16  snipe,  respectively. 

(j)  Squaxin  Island  Tribe.  Squaxin  Island 
Reservation,  Shelton,  Washington 
(Tribal  Members) 

Ducks 

Season  Dates:  Open  September  15, 
1998,  close  January  15, 1999. 

Daily  Bag  and  Possession  Limits:  5 
ducks,  including  no  more  than  1 
canvasback.  The  seascm  on  harlequin 
ducks  is  closed.  Possession  limit  is 
twice  the  daily  bag  Umit. 

Geese 

Season  Dates:  Open  September  15, 
1998,  close  January  15, 1999. 

Daily  Bag  and  Possession  Limits:  4 
geese,  and  may  include  no  more  than  2 
snow  geese  and  1  dusky  Canada  goose. 
The  season  aa  Aleutian  and  Cackling 
Canada  geese  is  closed.  Possession  limit 
is  twice  the  daily  bag  limit. 

Brant 

Season  Dates:  Open  September  15, 
close  December  31, 1998. 

Daily  Bag  and  Possession  Limits:  2 
and  4  brant,  respectively. 

Coots 

Season  Dates:  Open  September  15, 
1998,  close  January  15, 1999. 

Daily  Bag  Limits:  25  coots. 

Snipe 

Season  Dates:  Open  September  15, 
1998,  and  close  lanuary  15, 1999. 

Daily  Bag  and  Possession  Limits:  8 
and  16  snipe,  respectively. 

Band-tailed  Pigeons 

Season  Dates:  Open  September  15, 
close  December  1, 1998. 

Daily  Bag  and  Possession  Limits:  2 
and  4  pigeons,  respectively. 

General  Conditions:  All  tribal  hunters 
must  obtain  a  Tribal  Hunting  Tag  and 
Permit  from  the  tribe's  Natural 
Resources  Department  and  must  have 
the  permit,  along  with  the  member's 
treaty  enrollment  card,  on  his  or  her 
person  while  hunting.  Shooting  hours 
are  one-half  hour  before  sunrise  to  one- 
half  hour  after  sunset  and  steel  shot  is 
required  for  all  migratory  bird  hunting. 
Other  special  regulations  are  available  at 
the  tribal  office  in  Shelton,  Washington. 

(k)  Tulalip  Tribes  of  Washington, 
Tulalip  Indian  Reservation,  Marysville, 
Washington  (Tribal  Members) 

Ducks/Coot 

Season  Dates:  Open  September  15, 
1998,  and  close  February  1, 1999. 
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Daily  Bag  and  Possession  Limits;  6 
and  12  ducks,  respectively;  except  that 
bag  and  possession  limits  are  restricted 
for  blue-winged  teal,  canvasback, 
harlequin,  pintail,  and  wood  duck  to 
those  established  for  the  Pacific  Flyway 
by  final  Federal  fi-ameworks,  to  be 
announced. 


Season  Dates:  Open  September  15, 
1998,  and  close  February  1, 1999. 

Daily  Bag  and  Possession  Limits:  6 
and  12  geese,  respectively;  except  that 
the  bag  limits  for  brant  and  caclding  and 
dusky  Canada  geese  are  those 
estabhshed  for  the  Pacific  Flyway  in 
accordance  with  final  Federal 
frameworks,  to  be  annoimced.  The 
tribes  also  set  a  maximum  annual  bag 
limit  on  ducks  and  geese  for  those  tribal 
members  who  engage  in  subsistence 
hunting. 

General  Conditions:  All  waterfowl 
hunters,  members  and  non-members, 
must  obtain  and  possess  while  hunting 
a  valid  hunting  permit  from  the  Tulalip 
tribes.  Also,  non-tribal  members  sixteen 


years  of  age  and  older,  hunting  pursuant 
to  Tulalip  Tribeai'  Ordinance  No.  67, 
must  possess  a  validated  Federal 
Migratory  Bird  Himting  and 
Conservation  Stamp  and  a  validated 
State  of  Washington  Migratory 
Waterfowl  Stamp.  All  Tulalip  tribal 
members  must  have  in  their  possession 
while  hunting,  or  accompanying 
another,  their  valid  tribal  identification 
card.  All  hunters  are  required  to  adhere 
to  a  number  of  other  special  regulations 
enforced  by  the  tribes  and  available  at 
the  tribal  office. 

(1)  White  Mountain  Apache  Tribe.  Fort 
Apache  Indian  Reservation,  Whiteriver, 
Arizona  (Tribal  Members  and  Non-tribal 
Hunters) 

Band-tailed  Pigeons 

Season  Dates:  Open  September  1, 
close  September  10, 1998. 

Daily  Bag  and  Possession  Limits:  3 
and  6  pigeons,  respectively. 

Mourning  Doves 

Season  Dates:  Open  September  1, 
dose  September  10, 1998. 


Daily  Bag  and  Possession  Limits:  8 
and  16  doves,  respectively. 

Genera/ Conditions:  All  non-tribal 
himters  himting  band-tailed  pigeons 
and  mourning  doves  on  Reservation 
lands  shall  have  in  their  possession  a 
valid  White  Mountain  Apache  I>aily  or 
Yearly  Small  Game  Permit.  In  addition 
to  a  small  game  permit,  all  non-tribal 
himters  hunting  band-tailed- pigeons 
must  have  in  their  possession  a  White 
Mountain  Special  Band-tailed  Pigeon 
Permit.  Other  special  regulations 
established  by  die  White  Moimtain 
Apache  Tribe  apply  on  the  reservation. 
Tribal  and  non-tribal  himters  will 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  Part 
20  regarding  shooting  hours  and  manner 
of  taking. 

Dated:  August  26, 1998. 

Donald  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[PR  Doc  98-23563  Filed  8-28-98;  9:31  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  5. 207,  266, 880. 881. 882. 
883, 884, 886. 891. 965,  and  983 

[Docket  No.  FR-4280-F-4»] 

RIN2501-AC45 

Unlfonn  Ptiysical  Condition  Standards 
and  Physical  Inspection  Requirements 
for  Certain  HUD  Housing 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  makes  final  a  June 
30, 1998  proposed  rule  that  proposed  to 
establish  for  housing  insured  and/or 
assisted  under  certain  HUD  programs 
uniform  physical  condition  standards. 
These  standards  are  intended  to  ensure 
that  such  housing  is  decent,  safe, 
sanitary  and  in  good  repair.  To  the 
extent  possible,  HUD  believes  that  its 
Section  8  housing,  public  housing, 
HUD-insured  multi  family  housing,  and 
other  HUD  assisted  housing 
(collectively.  HUD  housing)  should  be 
subject  to  uniform  physical  standards. 
Additionally,  to  the  extent  feasible, 
HUD  believes  that  the  physical 
inspection  procedures  by  which  the 
standards  will  be  assessed  should  be 
imiform  in  the  covered  programs. 
Therefore,  this  rule  amends  HUD's 
regulations  to  require  that  certain  HUD 
housing,  as  defined  in  this  rule,  must 
meet  uniform  physical  condition 
standards  to  ensure  that  the  HUD 
housing  is  decent,  safe,  sanitary  and  in 
good  repair.  This  rule  also  generally 
establishes  new  physical  inspection 
procedures  that  will  allow  HUD  to 
determine  conformity  with  such 
standards.  This  rule  does  not  change  the 
requirement  for  annual  physical 
inspections  currently  found  in  the 
covered  HUD  programs.  Additionally, 
this  rule  does  not  affect  the  existing 
requirements  in  each  covered  HUD 
program  regarding  which  entity  is 
responsible  for  conducting  the  physical 
inspection.  This  rule  takes  into 
consideration  public  comment  received 
on  the  June  30, 1998  proposed  rule. 
EFFECTIVE  DATE:  October  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  the  Real 
Estate  Assessment  Center,  Attention: 
William  Thorson,  Director  of  Physical 
Inspection  Management,  Department  of 
Housing  and  Urban  Development,  4900 
L'Enfant  Plaza  East,  SW,  Room  8204,. 
Washington,  DC  20410;  telephone  (202) 
755-0102.  Persons  with  hearing  and 
speech  impairments  may  contact  the 
Center  via  TTY  by  calling  the  Federal 


hiformation  Relay  Service  at  (800)  877- 

8399. 

SUPPLEMENTARY  INFORMATION: 

I.  The  Proposed  Rule 

On  June  30, 1998  (63  FR  35650),  HUD 
published  a  proposed  rule  that  would 
establish  for  housing  insured  and/or 
assisted  imder  certain  HUD  programs 
uniform  physical  condition  standards. 
HUD  proposed  the  standards  in  the  June 
30, 1998  proposed  rule  in  an  attempt  to 
ensure  that  such  housing  is  decent,  safe, 
sanitary  and  in  good  repair.  HUD's 
Section  8  housing,  public  housing, 
HUD-insured  multifamily  housing,  and 
other  HUD  assisted  housing 
(collectively,  HUD  housing)  must  meet 
certain  standards  and  must  undergo  an 
annual  physical  inspection  to  determine 
that  the  housing  qualifies  as  decent, 
safe,  sanitary  and  in  good  repair.  The 
description  or  components  of  what . 
would  constitute  acceptable  physical 
housing  quality  and  the  physical 
inspection  procedures  by  which  the 
standards  are  determined  to  be  met, 
however,  varied  from  HUD  program  to 
HUD  program.  To  the  extent  possible, 
HUD  believes  that  housing  assisted 
under  its  programs  should  be  subject  to 
uniform  physical  standards,  regardless 
of  the  source  of  the  subsidy  or 
assistance.  Additionally,  to  the  extent 
feasible,  HUD  believes  that  the  physical 
inspection  procedures  by  which  the 
standards  will  be  assessed  should  be 
uniform  in  the  covered  programs. 

Proposed  Standards  and  Jte^ctio/i 
Process 

HUD  proposed  that  certain  HUD 
housing,  as  defined  in  the  rule,  must 
meet  uniform  physical  condition 
standards  to  ensure  that  the  HUD 
housing  is  decent,  safe,  sanitary  and  in 
good  repair.  The  proposed  rule  also 
generally  described  new  physical 
inspection  procedures  that  would  allow 
HUD  to  determine  conformity  vtrith  such 
standards.  HUD  proposed  the  standards 
and  inspection  process  to  achieve  three 
significant  objectives: 

(1)  Consistency  in  physical  condition 
standards  for  HUD  housing; 

(2)  Standardization  of  the  inspection 
to  be  undertaken  to  determine 
compliance  with  the  standards;  and 

(3)  Implementation  of  an 
electronically-based  inspection  system 
to  evaluate,  rate,  and  rank  the  physical 
condition  of  HUD  housing  objectively. 
In  proposing  uniform  physical 
condition  standards,  HUD  did  not 
propose  to  alter  the  statutory  standard 
for  maintaining  HUD  housing.  Instead, 
the  proposed  rule,  by  using  the  statutory 
terminology,  clearly  acknowledged  that 
the  physical  condition  of  the  housing 


that  is  to  be  met  is  one  of  "decent,  safe, 
and  sanitary."  Furthermore,  the  rule  did 
not  propose  to  change  the  preexisting 
requirement  for  anniud  physical 
inflections  currently  found  in  the 
covered  HUD  programs,  nor  did  it 
propose  to  affect  the  preexisting 
requirements  in  each  covered  HUD 
program  regarding  which  entity  is 
responsible  for  conducting  the  physical 
inspection. 

Covered  Programs 

HUD  proposed  to  apply  the  new 
physical  condition  standards  to  housing 
insured  and/or  assisted  by  HUD  under 
the  following  programs: 

t.  Section  8  Project-Based  and  Other 
Assisted  Housing 

— Section  8  Project-Based  Assistance, 
including  the  Section  8  New 
Construction.  Substantial 
Rehabilitation,  Loan  Management  Set- 
Aside,  Property  Disposition,  Moderate 
Rehabilitation  (including  the  Single 
Room  Occupancy  program  for 
homeless  individuals),  and  project-   ' 
based  Certificate  programs; 

— Section  202  Program  of  Supportive 
Housing  for  the  Elderly; 

— Section  811  Program  of  Supportive 
Housing  for  Persons  with  Disabilities; 
and 

— Section  202  Program  of  Supportive 
Housing  for  the  Elderly; 

— Section  811  Program  of  Supportive 
Housing  for  Persons  with  Disabilities; 
and 

—Section  202  Loan  Program  for  Projects 
for  the  Elderly  and  Handicapped 
(including  202/8  projects  and  202/162 
projects). 

2.  Federal  Housing  Administration 
(FHA)  Multifamily  Housing 

HUD  also  proposed  to  apply  the 
standards  to  multifamily  housing  with 
mortgages  insiu«d  or  held  by  HUD,  or 
housing  that  is  receiving  assistance  from 
HUD,  imder  the  following  authorities: 
— Section  207  of  the  National  Housing 

Act  (NHA)  (12  U.S.C.  1701  et  seq.) 

(Rental  Housing  Insurance); 
— Section  213  of  the  NHA  (Cooperative 

Housing  Insurance); 
—Section  220  of  the  NHA 

(Rehabilitation  and  Neighborhood 

Conservation  Housing  Insurance);     > 
—Section  221(d)(3)  and  (5)  of  the  NHA 

(Housing  for  Moderate  Income  and 

Displaced  Families); 
—SecUon  221(d)(4)  of  the  NHA   , 

(Housing  for  Moderate  Income  and 

Displaced  Families); 
—Section  231  of  the  NHA  (Housing  for 

Elderly  Persons); 
—Section  232  of  the  NHA  (Mortgage 

Insurance  for  Nursing  Homes. 
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Intermediate  Care  Facilities,  Board 

and  Care  Homes); 
—Section  234(d)  of  the  NHA  (Rental) 

(Mortgage  Insurance  for 

Condominiums); 
—Section  236  of  the  NHA  (Rental  and 

Cooperative  Housing  for  Lower 

Income  Families); 
—Section  241  of  the  NHA 

(Supplemental  Loans  for  Multifamily 

Projects);  and 
—Section  542(c)  of  the  Housing  and 

Community  I)evelopment  Act  of  1992 

(12  U.S.C.  1707  note)  (Housing 

Finance  Agency  Risk  Sharing 

Program). 

3.  Public  Housing 

— ^Housing  receiving  assistance  under 
the  U.S.  Housing  Act  of  1937,  other 
than  under  section  8  of  the  Act  (e.g., 
housing  receiving  assistance  under 
sections  5, 9,  and  14  of  the  Act). 

The  proposed  standards  would 
address  six  major  areas  of  the  HUD 
housing: 

(1)  Site; 

(2)  Building  exterior; 

(3)  Building  systems; 

(4)  Dwelling  units; 

(5)  Common  areas;  and 

(6)  Health  and  safety. 

n.  Changes  at  the  Final  Rule  Stage 

HUD  has  made  one  change  at  the  final 
rule  stage  in  response  to 
implementation  concerns  about  the  new 
ins{>ection  protocol.  HUD  will  not 
require  entities  covered  by  this  rule  to 
conduct  inspections  in  accordance  with 
the  uniform  physical  condition 
standards  and  procedures  until  HUD 
issues  the  final  version  of  the  inspection 
software  and  accompan)ring  guidebook. 
When  these  two  items  have  been  issued, 
HUD  will  publish  a  notice  in  the 
Federal  Register  to  inform  the  public 
when  the  software  and  guidebook  are 
available.  The  notice  will  provide  30 
days  within  which  covered  entities 
must  prepare  to  conduct  inspections  in 
accordance  with  this  rule.  Until  the  date 
that  is  30  days  after  HUD  publishes  the 
notice,  any  entity  responsible  for 
conducting  a  physical  inspection  of 
HUD  housing,  to  determine  compliance 
with  the  imiform  physical  condition 
standards  in  §  5.703  of  this  rule,  must 
continue  to  comply  with  inspection 
requirements  in  effect  immediately  prior 
to  that  date.  The  standards  in  §  5.703 
will  become  effective  on  the  effective 
date  of  this  final  rule,  however.,  so  that 
owners  and  mortgagors  of  HUD  housing 
will  begin  to  bring  such  housing  into 
compliance  with  those  standards. 


m.  Discussion  of  Public  Comments 

The  initial  deadline  for  the  receipt  of 
public  comments  on  the  proposed 
uniform  physical  condition  standards 
and  inspection  requirements  was  July 
30, 1998.  HUD  published  a  notice 
extending  the  deadline  for  public 
comments  until  August  13,  1998  (63  FR 
41754).  HUD  received  77  comments  on 
the  proposed  rule. 

A.  Qualified  Support 

Many  commenters  expressed  support 
for  HUD's  goals  of  ensuring  the  quality 
of  housing,  and  streamlining  and 
unifying  its  physical  condition 
standards  and  physical  inspection 
requirements.  One  commenter  remarked 
that  the  new  physical  inspection  system 
should  help  improve  the  image  of 
housing  authorities,  and  should  help 
identify  both  the  high  performers  and 
those  in  need  of  HUD  intervention.  The 
commenter  also  remarked  favorably  on 
the  thoroughness  of  the  inspections  and 
the  emphasis  on  safety.  Another 
commenter  remarked  that  the  uniform 
physical  condition  standards  would 
assist  in  promoting  and  strengthening  a 
nationwide  partnership  of  public  and 
private  institutions.  That  commenter 
also  supported  the  electronic  reporting 
of  inspection  information.  The 
commenters  who  expressed  support  for 
the  new  standards,  however,  expressed 
certain  reservations  about  the  proposal, 
as  discussed  below. 

B.  General  Comments  on  the  Pmposed 
Rule 

The  Public  Comment  Period  for  the 
Rule  Was  Not  Sufficient.  Several 
commenters  responded  that  a  30-day 
comment  period  for  the  proposed  rule 
was  insufficient.  The  commenters  stated 
that  30  days  is  inadequate  for  a  rule  that 
addresses  such  critically  important 
responsibilities  of  housing  providers. 

The  public  comment  period  for  this 
rule  was  extended  through  August  13, 
1998  in  response  to  commenters' 
requests.  Additionally,  this  rule  does 
not  impose  new  or  significantly 
different  requirements  on  the  owners 
and  managers  of  HUD  housing  with 
respect  to  the  maintenance  of  HUD 
insured  or  assisted  properties.  This  rule 
does  not  alter  the  statutory  standard  for 
the  maintenance  of  HUD  housing,  nor 
the  requirement  to  conduct  annual 
property  inspections.  This  rule  more 
clearly  describes  that  statutory  standard 
and  makes  that  definition  consistent 
across  HUD's  applicable  programs.  The 
rule  also  sets  forth  an  inspection 
protocol  that  will  be  more  objective  and 
effective  in  producing  a  higher  quality 
assessment  of  the  housing. 


Before  publication  of  the  June  30, 
1998  proposed  rule,  HUD  sought  and 
obtained  the  participation  of  its  program 
participants,  industry  leaders,  and 
industry  experts  with  the  development 
of:  (1)  physical  condition  standards  that 
are  appropriate,  uniform,  and 
consistent;  and  (2)  an  inspection 
protocol  that  is  objective  to  the  greatest 
degree  possible.  HLTD  received  valuable 
input,  suggestions,  and 
recommendations  from  all  these  parties, 
as  well  as  considerable  support  for 
replacing  vague  and  inconsistent 
standards  and  inspection  procedures 
with  standards  and  a  process  that 
identifies  housing  deficiencies  that 
make  HUD  housing  substandard.  HUD 
also  involved  some  program 
participants  in  its  testing  of  proposed 
inspectibn  protocol.  Given  the 
importance  of  this  mission — providing 
HUD  housing  that  is  decent,  safe,  and 
sanitary  and  in  good  repair — it  is 
important  for  HUD  and  the  Real  Estate 
Assessment  Center  to  move  forward 
with  this  rulemaking  with  delilwrate 
speed.  While  most  housing 
developments  that  are  assisted  or 
insured  by  HUD  are  maintained  in  good 
physical  condition,  some  developments 
are  in  deplorable  condition  and  may 
even  be  unsafe  or  unhealthy.  HUD  must 
seek  to  ensure  that  all  HUD  housing  is 
decent,  safe',  and  sanitary  as 
expeditiously  as  possible.  Therefore,  in_ 
lignt  of  the  involvement  of  program 
participants,  the  degree  of  dianges  to 
the  physical  maintenance  and 
insp>ection  requirements,  and  the 
important  benefits  to  be  achieved  in  the 
implementation  of  the  new  inspection 
system,  HUD  believes  that  the  comment 
period  was  adequate. 

The  Rule  Needs  to  Provide  Additional 
Information  About  the  Physical 
Inspection  Standards  and  Protocol 

Many  commenters  remarked  that  the 
proposed  rule  was  too  vague  and 
iminformative.  Specific  areas  about 
which  commenters  asked  for  additional 
details  included  how  the  inspection  will 
be  conducted:  what  due  process 
procedures  HUD  will  provide  for 
disputing  scores,  correcting  errors  in 
reports,  and  enforcement;  how  scores 
will  be  calculated;  and  how  HUD  will 
determine  a  statistically  valid  sample  of 
units. 

The  preamble  to  the  proposed  rule 
generally  described  the  new  inspection 
protocol  and  the  procedures  by  which 
the  inspection  would  be  conducted.  It 
has  been  HUD's  practice  to  date,  with 
the  agreement  and  support  of  its 
program  participants,  and  consistent 
with  Administrative  Procedure  Act 
principles,  that  the  lengthy  details  of  an 
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inspection  process,  and  the  multiple 
examples  of  deficiencies  (e.g.,  when  the 
various  types  of  electrical  systems, 
heating  systems,  and  ventilation 
systems  may  be  found  to  be  seriously 
defective  or  in  disrepair)  are  provided 
through  guidebooks,  handbooks,  and 
other  supplementary  materials.  Unlike 
the  Code  of  Federal  Regulations,  which 
is  updated  only  annually,  such  guidance 
materials  are  easier  for  program 
participants  and  other  interested  parties 
to  obtain,  and  can  be  easily  and  quickly 
supplemented  as  need  may  arise  with 
charts  and  additional  examples.  HUD 
followed  this  practice  of  providing  more 
detailed  information  through  HUD 
handbooks  with  its  Housing  Quality 
Standards  (HQS)  and  with  its  FHA 
multifamily  housing  program 
participants.  (See,  e.g.,  HUD  Handbook 
4350.5  and  Form  HUD-9602  for  HQS/ 
contract  administrator  inspections;  HUD 
Handbook  7420.7  for  PHA  HQS 
inspections;  HUD  Handbook  4350.4  and 
Form  HUD-9822  for  FHA  multifamily 
housing  mortgagee  inspections.)  HUD 
will  continue  to  follow  this  practice 
with  the  uniform  physical  condition 
standards.  Handbooks  and  other 
supplementary  materials  are  the  best 
vehicles  to  provide  its  program 
participants  with  the  materials  that  they 
need  to  serve  as  guidance  for  the 
standards  and  inspection  protocols.  The 
following,  however,  provides  additional 
information  on  how  HUD  intends  for 
the  inspections  to  be  conducted  under 
this  new  protocol. 

All  inspectors  must  be  trained  and 
certified  in  the  use  of  HUD's  software. 
As  an  inspector  prepares  to  inspect  a 
property,  the  HUD-certified  inspector 
will  download  property  profile 
information  firom  HUD  databases.  The 
inspector  will  arrive  at  the  site  to  be 
inspected  at  the  predetermined  date  and 
time.  The  inspector  will  meet  with  a 
representative  of  the  owner/ 
management  agent  or  housing  authority 
(HA),  who  must  accompany  the 
inspector  throughout  the  inspection.  As 
described  in  the  proposed  rule,  the 
inspector  will  conduct  the  inspection 
using  a  portable  computer  and  HUD 
software,  which  will  prompt  the 
inspector  to  make  necessary 
observations  regarding  the  condition  of 
the  property.  The  inspector  will  inspect 
a  randomly  selected,  statistically  valid 
sample  of  the  units  in  the  project. 
Neither  the  inspector  nor  the  owner  will 
know  exactly  which  imits  will  be 
inspected  until  the  time  of  the 
inspection.  The  statistically  valid 
sample  is  generated  by  the  software 
based  on  a  determination  of  the  number 
and  configuration  of  the  dwelling  units 


on  the  property,  with  a  high  degree  of 
confidence  (95  percent)  and  a  low 
margin  for  error  (plus  or  minus 
approximately  2  or  3  percentage  points). 

If  the  inspection  results  in  the 
identification  of  any  life  threatening 
health  or  safety  deficiencies  (e.g., 
electrical  hazards,  blocked  emergency 
exits,  inoperative  or  missing  smoke 
detectors),  the  inspector  will 
immediately  note  such  deficiencies  on  a 
form,  require  the  owner  or  HA 
representative  to  sign  the  form,  and 
leave  a  copy  of  the  form  on  site  with  the 
representative.  The  inspector  will  then 
immediately  transmit  the  form  to  the 
Real  Estate  Assessment  Center  (REAC). 
All  of  the  data  obtained  during  the 
inspection  will  be  electronically 
transferred  to  the  REAC,  which  will 
perform  quality  assurance  measures  on 
the  raw  data  (e.g.,  to  ensure  that  the  data 
transmission  was  complete,  to  verify 
certain  information  about  the 
development,  etc.).  The  REAC  will  then 
score  the  data  and  make  an  inspection 
report  available  electronically  via  a 
HUD  Web  page  to  the  owner  or  HA,  as 
well  as  to  HUD's  relevant  field  office. 
HUD  expects  that  the  inspection  report 
will  be  made  available  very  quickly — 
optimally  within  48  hours  of  the 
inspection.  HUD  field  offices  will 
review  the  results  and  work  with  the 
owner  to  ensiu«  the  timely  correction  of 
any  deficiencies. 

HUD  intends  that  all  owners,  housing 
authorities,  mortgagees,  or  contract 
administrators  will  receive  notification 
of  the  inspection  results  electronically 
via  a  HUD  Web  page.  The  entities' 
retrieval  of  the  inspection  results  from 
the  Web  page  will  trigger  an  electronic 
receipt  acknowledgement  to  HUD. 
However,  HUD  recognizes  that  not  all 
entities  currently  have  the  capability  to 
receive  information  in  this  manner. 
Therefore,  for  a  limited  interim  period, 
if  HUD  does  not  receive  an  electronic 
acknowledgement  for  a  particular 
inspection  report  after  10  business  days, 
it  will  send  the  inspection  report  to  the 
owner  or  housing  authority  via  certified 
mail. 

If  the  owner  or  housing  authority 
detects  a  technical  error  in  the 
inspection  report,  that  entity  is 
responsible  for  notifying  HUD  and  for 
providing  HUD  with  sufficient  justifying 
information.  If  HUD  determines  that  the 
owner  or  housing  authority  provided 
reasonable  substantiation  regarding  the 
error,  HUD  will  allow  for  a  hill 
reinspection,  which  would  produce  a 
whole  new  score. 

As  described  in  the  proposed  rule,  the 
computer  program  will  record 
observations  for  the  major  areas  (the 
site,  the  building  exterior,  the  building 


systems,  the  dwelling  units,  the 
common  areas,  and  health  and  safety 
factors)  and  their  respective  elements. 
The  computer  system  will  then  create  a 
composite  score  for  the  physical 
condition  of  the  housing  by  calculating 
the  component  scores  on  a  weighted 
average  basis  that  is  sensitive  to  the 
relative  importance  of  the  individual 
inspectable  areas  and  the  relative 
severity  of  the  deficiencies  observed. 
HUD  expects  to  examine  and  improve 
the  detailed  scoring  methodology 
continuously  and  to  make 
improvements  based  on  the  aunulative 
results  of  inspections.  The  values  may 
also  be  subject  to  change  based  on  the 
extent  to  which  a  given  property  does 
not  have  a  certain  inspectable  element. 
For  example,  a  property  may  not  have 
any  common  areas  such  as  community 
rooms.  The  available  weights  for  the 
other  inspectable  areas  would  then 
automatically  and  proportionately 
increase.  HUD  does  not  believe  that  it 
would  be  appropriate  to  include 
extensive  details  regarding  the 
calculations  of  the  weighted  scores.  By 
not  revealing  specific  details  of  the 
calculations,  property  owners  will  be 
required  to  provide  a  comprehensive 
approach  to  property  maintenance — to 
maintain  their  entire  property  in  a 
decent,  safe,  and  sanitary  condition  and 
in  good  repair,  in  accordance  with  the 
standards  in  this  rule. 

As  described  more  fully  in  the 
rulemaking  for  the  Public  Housing 
Assessment  System  (PHAS),  the  scores 
generated  by  the  computer-based 
inspection  for  public  housing  will  allow 
HUD  to  rank  the  PHAs'  public  housing 
developments  objectively  according  to 
physical  condition.  However,  many 
owners  and  managers  of  multifamily 
HUD  housing  other  than  public  housing 
expressed  concern  about  the 
implications  of  the  rule.  HUD  reminds 
such  entities  that  this  rule  does  not 
change  the  responsibilities  of  the 
owners  to  maintain  the  housing,  nor 
does  it  change  the  responsibilities  of  the 
mortgagees  to  inspect  the  housing.  This 
rule  simply  sets  forth  a  description  of 
the  statutory  and  contractual  standard 
with  which  the  physical  condition  of 
the  housing  must  always  comply,  and 
makes  that  definition  consistent  across 
HUD's  applicable  programs.  The 
inspection  protocol  established  in  this 
rule  is  simply  the  mechanism  for 
gathering  and  transmitting  the  physical 
inspection  data  to  HUD  more  objectively 
and  in  a  manner  that  will  allow  HUD  to 
assess  more  effectively  the  physical 
condition  of  the  housing.  Similar  to  the 
new  Public  Housing  Assessment 
System,  HUD  will  use  the  data  obtained 
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through  the  inspections  and  the 
calculated  scores  for  internal  monitoring 
purposes  and  as  a  way  to  determine 
how  best  to  focus  its  resources  where 
they  are  most  needed. 

HUD  v^ll  make  the  inspection 
software  and  the  guidebook  available  . 
through  the  REAC  Customer  Service 
Center  at  no  cost  (besides  the  nominal 
cost  of  shipping)  by  calling  (888)  245- 
4860  or  by  writing  to  the  REAC  at  the 
following  address:  Real  Estate 
Assessment  Center,  Department  oi 
Housing  and  Urban  Development,  4900 
L'Enfent  Plaza  East.  SW.  Wellington. 
DC  20410. 

Many  commenters  expressed  conoem 
with  r^ard  to  inspections  that  may 
result  in  a  referral  to  HUD's  new 
^iforcement  Center.  The  Enforcement 
Center  is  a  fundamental  programmatic 
reform  measure  that  will  help  restore 
public  trust  in  HUD's  fulfillment  of  its 
mission  to  provide  decent,  safe,  and ' 
sanitary  housing  for  lower  and  moderate 
income  households.  The  Enforcement 
Center  is  intended  to  be  the  central 
Departmental  focus  for  taking  aggressive 
action  against  owners  of  HUD's  troubled 
assisted  housing  and  public  housing 
portfolios.  The  Enforcement  Center  will 
be  responsible  for  correcting  Img- 
standing  noncompliance  issues  and  wrill 
take  action  against  owners  who  do  not 
cooperate  %vith  HUD  during  any 
recovery  process  or  who  may  have  put 
housing  developments  in  leopardy  by 
engaging  in  vraste.  fraud,  or  aouse. 
Owners  that  do  not  maintain  properties 
in  decent,  safe,  and  sanitary  condition 
and  in  good  repair  vnU  be  referred  to  the 
Enforcement  Center.  However,  this  rule 
does  not  provide  the  Enfncement 
Crater  with  additional  enforcement 
authority;  the  Enforconent  Center  wrill 
use  existing  HUD  authorities  and 
prooedures  for  enforcing  owners' 
responsibilities  to  mAintain  housing  that 
is  decent,  safe,  sanitary  and  in  good 
repair.  These  existing  prooedures 
provide  entities  with  all  requisite  due 
process.  Each  case  may  be  different  and 
requires  analysis  to  determine  the  most 
appropriate  course  of  action. 

Implementaticm  Requires  Additimal 
Hme 

Several  commenters  objected  to  the 
implementaticm  schedule  and  siiggested 
-  that  HUD  provide  additional 
consideraticm.  deraomtration,  and 
transition  time.  In  comparing  this 
rulemaking  with  the  rulemaking  for  the 
new  PuMic  Housing  Assessment  System 
(PHAS),  several  commenters  objected 
that  housing  authorities  will  have  at 
least  a  year  before  the  new  physical 
condition  requirements  became 
effective  for  public  housing,  while 


lenders  miist  begin  complying  mudi 
sooner. 

HUD's  relationship  with  such  private 
entities  that  own  or  manage  HUD- 
assisted  or  HUD-insured  hoiising  is 
necessarily  different  than  HUD's 
relatioiMhip  with  public  housing 
authorities.  Ibis  rule  does  not  alter  the 
statutory  standard  for  maintaining  HUD 
hoiuing,  nor  does  it  change  the 
requirement  for  annual  inspections 
currently  found  in  the  covered  HUD 
programs  or  the  requirements  in  each 
covered  HUD  program  regarding  whidi 
entity  is  responsible  for  conducting  the 
physical  inspection.  Owners  wdio  are 
currenUy  maintaining  their  housing  in 
decent,  safe,  and  sanitary  condition  and 
in  good  repair  shotild  have  no  problem 
in  meeting  the  standard.  Any 
experienosd  and  qualified  residential 
property  inspector  should  easily  be  able 
to  completathe  training  and  conduct 
inspections  using  the  new  inspection 
protocol.  Since  it  is  essential  for  HUD 
and  the  Real  Estate  Assessment  Center 
to  move  forward  with  this  rulemaking 
with  deliberate  speed  in  order  to  msure 
that  deplorable  and  life  threatening 
housing  conditions  are  remedied  as   - 
quickly  as  possible,  HUD  has 
detennined  that  it  is  justifiable  and 
necessary  to  proceed  to  effectuate  this 
rulemaking. 

However,  HUD  understands  that 
owners  and  managers  of  midtifamily 
housing  that  are  not  subject  to  PHAS 
may  also  require  additional  time  to  gain 
the  capability  to  conduct  inspections  in 
accordance  with  this  rule.  Therefore,  for 
all  entities,  besides  housing  authorities 
with  public  housing  that  are  subject  to 
niAS.  HIH)  will  not  require  such 
entities  to  conduct  inspections  in 
accordance  with  this  rule^until  HUD 
issues  the  final  venitm  of  the  inspection 
software  and  accompanjong  guidebook. 
HUD  will  puUish  anotice  in  the 
Federal  legistH'  to  inform  the  public 
when  the  software  and  guiddxxik  are 
available.  The  notice  will  provide  30 
days  within  which  such  entities  must 
prepare  to  conduct  inspections  in 
accordance  with  this  rule.  lAitil  the  date 
that  is  30  days  after  HUD  publishes  such 
notice,  any  entity  responsftle  for 
conducting  a  physical  inspection  of 
HUD-housing.  to  determine  compliance 
with  this  subpart,  must  continue  to 
comply  with  inspection  requirements  in 
effect  immediately  prior  to  that  date. 
The  standards  in  §  5.703  will  become 
effective  on  the  efiiactive  date  of  this 
rule,  however,  so  that  owners  and 
mortgagors  of  HUD  housing  will  begin 
to  Ining  such  housing  into  compliance 
Mrith  those  standards. 


HUD  Should  Focus  cm  Correcting 
Problem  Developments;  Developments 
in  Good  Condition  Should  ^4ot  Be 
Stdiject  to  Annual  Inspec:tions 

Several  commenters  remailnd  that  the 
unifionn  physical  standards  will  result 
in  the  expenditure  of  an  inordihate 
unotmt  of  time,  energy,  and  money  on 
the  great  majority  of  properties  that  are 
not  "a  problem."  Some  commenters 
asserted  that  HUD  has,  in  the  past, 
effectively  igmned  lenders' 
recommendations  regarding  phjrsically 
troubled  prop«ties.  Some  conunenteis 
suggested  that  for  entities  or  propnties 
that  recxive  a  fevorable  inspection 
report,  those  entities  or  properties 
should  only  be  inspected  every  2, 3,  or 
4  years.  HUD  agrees  that  most  housing 
developments  that  are  assisted  or 
insured  by  HUD  are  maintained  in  good 
physical  condition.  >However,  HUD  is 
Mot  at  this  time  relaxing  the  Iraig- 
standing  recjuirement  fat  an  annual 
inspec^tm.  The  greatest  breach  of  the 
public  trust  at  HUD  is  the  waste,  fraud, 
and  abuse  in  HUD's  ejosting  portfolio  of 
millions  of  housing  units.  Sudi  abuse 
often  includes  orresults  in  unacceptable 
living  ccmditions  for  the  lower  ai^ 
moderate  incxHue  families  that  rely  upcm 
HUD  assistance.  HUD  assures  the 
commenters  that  HUD  will  not  ignore 
such  abuse  in  the  future. 

Limited  Funds  Allocated  for  Improving 
Physical  Qmdition  of  Htnising 

Several  commenters  remarked  that 
housing  authorities  do  not  alMrays  have 
adequate  Federal  funding  for  improving 
the  physical  ccmdition  of  housing.  Smne 
of  these  commenters  suggested  that  the 
housing  auth(Hity  should  not  be 
adversely  scored  for  those  items 
identified  in  their  Five- Year  Plan  that 
are  not  yet  completed,  since  these  items 
do  not  reflect  housing  authority 
malfeasance  a*  neglect. 

The  intent  of  this  mle  is  to  ensure  that 
HUD  housing  is  decent,  safe,  and 
sanituy  and  in  good  repair,  and  to 
establish  a  uniform  standard  and  means 
of  assessingihe  condition  of  HUD 
housing.  It  is  impwtant  that  HUD 
housing  is  assessed  aocanteiy  and 
objectively.  After  the  ctrndition  of  the 
property  is  acxnuately  assessed,  the 
analysis  of  the  needed  corrective  actions 
can  commence.  That  analysis  can  take 
into  account  past,  present,  or  future 
funding  (e.g.,  the  Comprehensive  Grant 
Five- Year  Plan),  the  allocation  of 
existing  resources,  or  other  fectcrs. 

Rule  Contravenes  National  Housing  Act 

Some  ccRnmenters  asserted  that  this 
rule  contravenes  section  203(e)  of  the 
National  Housing  Act  (12  U.S.C 
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1709(e)).  The  commenters  asserted  that 
the  statute  clearly  conditions  the 
existence  and  validity  of  a  contract  for 
insurance  between  HUD  and  a  lender 
solely  on  HUD's  execution  of  the 
contract  (in  the  absence  of  fraud  by  the 
lender).  The  commenters  objected  to 
this  rule's  implication  that  lenders' 
participation  could  be  conditioned  upon 
additional,  material  terms  such  as  the 
physical  condition  of  the  property. 

Section  203(e)  of  the  National 
Housing  Act  prevents  HUD  from 
contesting  the  contract  of  mortgage 
insiuance  in  the  absence  of  lender  fraud 
or  material  misrepresentation.  It  does 
not,  however,  prevent  HUD  from 
defining  or  otherwise  delineating  the  '' 
parameters  of  acceptable  physical 
condition  of  properties  with  insured 
mortgages,  as  necessary  to  ensure 
residents  of  decent,  safe,  and  sanitary 
housing  and  to  protect  the  insurance 
fund,  which  are  the  purposes  of  this 
rulemaking. 

Proposed  Rule  Adversely  Affects 
Contract  Rights 

Several  commenters  asserted  that 
HUD  may  not  amend  its  regulations  in 
a  way  that  would  adversely  affiect  the 
interests  of  a  mortgagee  or  lender  under 
the  contract  of  insurance  on  any 
mortgage  or  loan  already  insured.  The 
commenters  pointed  to  §  207.260  (as  it 
existed  prior  to  streamlining 
amendments  on  April  1, 1996),  which 
required  the  mortgagee  to  ascertain  the 
general  physical  condition  of  the 
property  and  to  furnish  HUD  with  its 
inspection  report,  along  with 
recommendations  for  necessary  action. 
The  commenters  concluded  that  HUD  is 
prohibited  from  implementing  this  rule 
in  a  way  that  would  alter  that  regulatory 

!>rovision  in  a  maimer  adverse  to 
enders.  These  commenters  asserted, 
therefore,  that  HUD  could  only  apply 
the  new  physical  condition  stand^xls 
and  inspection  requirements  to  new 
insurance  contracts. 

The  mortgage  insurance  cdbtiact 
requires  the  mortgagee  to  perform  an 
annual  inspection.  However,  the 
contract  of  insurance  does  not  "lock  in" 
any  particular  inspection  protocol.  HUD 
previously  established  the  parameters 
for  an  acceptable  inspection  through 
guidance  in  a  handbook  (HUD 
Handbook  4350.4).  HUD  has  the  legal 
authority  and  responsibility  to  change 
these  parameters  to  meet  changing 
conditions.  HUD  has  determined  that  it 
is  necessary  to  implement  a  more 
uniform,  objective,  and  effective 
inspection  protocol  in  order  to  assess  its 
insured  portfolio  more  accurately. 


Rule  Should  Not  Apply  to  Healthcare 
Facilities 

Two  commenters  suggested  that  the 
uniform  physical  condition  standards 
and  physical  inspection  requirements  in 
this  rule  should  not  apply  to  facilities 
with  mortgages  insured  under  section 
232  of  the  National  Housing  Act 
(nursing  homes,  intermediate  care 
facilities,  and  board  and  care  homes). 
These  commenters  urged  HUD  to 
recognize  the  unique  characteristics  of 
such  housing,  particularly  the  fact  that 
it  may  otherwise  be  subject  to  detailed 
and  comprehensive  Federal  and  State 
regulation.  These  commenters  stated 
that  since  there  is  already  sufficient 
govenunent  oversight  of  such  housing, 
the  requirements  of  this  rule  would  be 
imduly  duplicative  and  burdensome. 

While  HUD  recognizes  that  healthcare 
facilities  may  be  covered  by  other 
regulatory  requirements,  HUD  believes 
that  the  other  requirements  focus  on  the 
medical  aspects  of  such  facilities,  such 
as  the  delivery  of  medical  services  and 
the  proper  maintenance  of  medical 
equipment.  HUD's  focus  is  to  ensure 
that  the  residents  of  such  facilities, 
which  may  vary  widely  in  the  level  of 
healthcare  services  that  are  provided, 
are  living  in  decent,  safe,  and  sanitary 
housing.  Furthermore,  HUD  (as  an 
insurer)  has  an  interest  in  the 
preservation  of  the  housing  asset,  and 
HUD  is  responsible  for  determining 
compliance  with  statutory,  regulatory, 
and  contractual  requirements.  HUD 
believes  that  its  new  physical  inspection 
system  will  work  well  to  assess  the 
building's  compliance  with  the  physical 
condition  standards.  Therefore,  HUD 
has  decided  that  this  rule  will  apply  to 
facilities  insured  under  section  232  of 
the  National  Housing  Act. 

C.  Comments  on  the  Uniform  Physical 
Condition  Standards 

Physical  Conditions  Beyond  Owner's 
Control 

Several  commenters  questioned  how 
the  inspection  system  would  treat 
conditions  that  are  beyond  the  control 
of  the  owner,  such  as  resident  neglect 
(e.g.,  poor  housekeeping)  or  intentional 
damage.  Other  commenters  stated  that 
housing  authorities  should  not  be 
penalized  for  conditions  over  which 
they  have  no  control,  or  about  which 
they  could  not  reasonably  have  known. 
Other  commenters  remarked  on  the  fact 
that  the  local  governments  are  usually 
responsible  for  maintaining  roads  and 
drainage  systems,  and  that  other  entities 
are  often  responsible  for  maintaining 
playground  equipment.  The 
commenters  remarked  that  the 


inspection  system  should  take  this  into 
account. 

The  new  physical  inspection  system 
is  objective  and  does  not  distinguish 
those  defects  that  are  the  fault  of  the 
resident,  nor  does  the  system  in  itself 
recognize  good  faith  efforts  of  the 
owner.  The  system  is  simply  a  tool  for 
observing  and  transmitting  data 
regarding  the  physical  condition  of  the 
property.  As  HUD  has  stated  previously, 
the  owner  of  HUD  housing  is,  as  always, 
statutorily  and  contractuaUy  responsible 
for  maintaining  the  physical  condition 
of  the  property.  HUD  anticipates  that 
suc^  ovmers,  like  all  landlords,  would 
rely  on  lease  provisions  regarding  the 
resident  maintenance  or  destruction  of 
the  luiit,  and  HUD  would  encourage 
them  to  do  so  in  furtherance  of 
compliance  with  the  physical  condition 
standards.  Good  property  management, 
which  includes  regular  housekeeping 
and  preventative  maintenance 
inspections  throughout  the  year, 
coupled  with  strict  lease  enforcement, 
will  result  in  well-maintained  housing 
that  meets  the  standard. 

However,  the  physical  condition 
standards  and  inspection  requirements 
in  this  rule  only  apply  to  aspects  of  the 
housing  that  are  within  the  ownership 
of  the  owner.  For  instance,  an  owner  of 
HUD  housing  is  not  responsible  for 
maintaining  roads  if  the  owner  does  not 
own  the  roads.  However,  the  owner  will 
be  responsible  for  maintaining  roads 
that  are  legally  part  of  the  property. 

Physical  Condition  Standards  Are  Too 
Vague 

Several  commenters  remarked  that  the 
physical  condition  standards  in  the  rule 
are  too  vague.  Other  commenters  stated 
that  such  vague  standards  are  difficult 
for  inspectors  to  interpret  and  difficult 
for  owners  to  achieve.  The  commenters 
stated  that  the  standards  must  be  more 
clearly  defined  if  HUD  intends  to 
initiate  enforcement  actions  against 
owners  or  managers. 

The  inspectors  must  meet  minimum   ^ 
qualifications  and  will  be  trained  and 
certified,  and  they  will  be  guided  in 
their  observations  by  the  inspection 
software  and  the  guidebook.  The 
software  and  the  guidebook  will  be 
made  available  through  the  REAC 
Customer  Service  Center  at  no  cost 
(besides  the  nominal  cost  of  shipping) 
by  calling  (888)  245-4860  or  by  writing 
to  the  REAC  at  the  following  addr^: 
Real  Estate  Assessment  Center, 
Department  of  Housing  and  Urban 
Development,  4900  L'Enfant  Plaza  East, 
SW,  Washington,  DC  20410.  However, 
with  regard  to  the  vagueness  of  the 
standards,  the  physical  condition 
standards  are  intentionally  broad. 
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defined  with  terms  such  as  "in  proper 
operating  condition,"  "adequately 
functional,"  and  "free  of  health  and 
safety  hazards."  Given  the  differences  in 
construction  and  design  of  HUD     v 
housing,  and  the  different  types  of 
electrical  and  utility  systems  that  an 
inspector  will  encounter,  the  rule  itself 
cannot  define  or  describe  every  type  of 
housing  or  system.  The  standards  in  the 
rule  describe  the  inspectable  areas  and 
items  and  require  that  they  are  all 
maintained  in  a  condition  tjiat  is  decent, 
safe,  sanitary,  and  in  good  repair. 
Although  time  and  experience  with 
standards  may  reveal  the  need  for 
modifications  to  the  regulations  at  some 
point  in  the  futiue.  HUD  believes  that 
the  standards  in  this  rule  are  sufficiently 
specific  for  purposes  of  compliance  and 
indeed  provide  a  great  deal  more  detail 
than  previous  regulations  for  many  of 
HUD's  programs. 

Odor  and  Ventilation 

Section  5.703(f)  of  the  rule  requires 
that,  as  a  matter  of  health  and  safety,  the 
dwelling  xmits  and  common  areas  must 
have  proper  ventilation  and  be  free  of 
mold,  odor,  or  other  observable 
deficiencies.  Several  commenters 
objected  that  odor  and  ventilation  (often 
affected  by  resident  cooking,  preference 
for  closed  windows,  or  personal 
hygiene)  are  subjective  and  are  not 
otherwise  matters  of  decent,  safe,  and 
sanitary  housing.  These  commenters 
remarked  that  these  factors  should  not 
be  included  in  the  physical  condition 
standards. 

HUD  recognizes  that  this  requirement 
in  the  physical  condition  standards 
could  have  caused  confusion.  For 
purposes  of  health  and  safety,  the 
inspectors  will  be  prompted  to  observe 
whether  there  are  strong  propane, 
natural  gas,  and/or  methane  gas  odors 
that  coidd  pose  risk  of  explosion  or  fire, 
or  a  risk  to  health  if  inhaled.  Such  odors 
are  indeed  a  matter  of  decent,  safe,  and 
sanitary  housing,  and  therefore  HUD  has 
retained  the  requirement  in  this  rule. 

Physical  Condition  Standards  Should 
Apply  to  Section  8  Certificate  and 
Voucher  Program 

Several  commenters  objected  that  the 
rule  does  not  apply  to  housing  with 
tenants  assisted  by  Section  8  Certificates 
and  Vouchers.  The  commenters  stated 
that  this  exemption  undermines  the 
unifbnnity  position  presented  by  HUD 
in  the  proposed  rule.  The  housing 
quality  standards  (HQS)  in  HUD's 
regulations  were  originally  estabUshed 
by  the  Secretary  for  the  purpose  of 
Section  8  tenant-based  housing 
assistance  (the  Rental  Certificate  and 
Rental  Voucher  programs).  As  HUD 


explained  in  the  proposed  rule,  imlike 
Section  8  project-based  assistance,  HUD 
is  continuously  reviewing  and 
approving  new  units  into  the  Section  8 
tenant-based  assistance  programs,  and 
HUD  has  found  that  HQS  is  appropriate 
for  that  purpose.  HUD  will  continue 
considering  the  application  of  the  new 
uniform  standards  to  housing  with 
Section  8  tenant-based  housing  in  the 
futiue,  although  it  is  not  prepared  to  do 
so  in  this  rule.  However,  since  this  rule 
does  not  alter  the  standard  with  whidi 
owners  must  comply,  but  merely 
describes  the  standard  in  clear  terms, 
there  should  be  no  conflicting  results 
fit)m  the  continuing  existence  of  HQS 
for  the  Certificate  and  Voucher  program. 

Physical  Standards  Should  Not  Apply  to 
PHA-Owned  or  Leased  Projects 

One  conunenter  reviewed  the 
conforming  amendments  in  the 
proposed  rule,  and  objected  to  the 
amendments  to  24  CFR  part  965  (PHA- 
Owned  or  Leased  Projects),  which 
would  require  that  housing  that  is 
owned  or  leased  by  a  housing  authority 
must  be  maintained  in  accordance  with 
the  physical  condition  standards  in  this 
rule.  TTie  commenter  remarked  that  it  is 
inappropriate  for  HUD  to  include 
housing  that  is  owned  by  a  housing 
authority  but  that  is  not  in  any  way 
funded  through  a  HUD  program  within 
the  scope  of  its  new  standards  or 
inspection  requirements. 

HUD  agrees  that  such  an  application 
of  the  standards  would  be 
inappropriate,  and  HUD  had  no 
intention  of  applying  them  in  that 
manner.  If  a  housing  authority  owns  or 
leases  housing  that  is  not  in  any  way 
supported  by  HUD  funds,  the 
regulations  in  24  CFR  part  965  would 
not  apply,  nor  would  the  provisions  of 
this  rule. 

Uniform  Physical  Condition  Standards 
Are  Higher  Than  "Good  Repair" 
Standard 

Several  commenters  asserted  that  the 
physical  condition  standards  in  the  rule 
are  diffierent  and  more  strict  than  the 
insured  mortgage  standard  of  "good 
repair."  A  few  of  these  commenters 
asserted  that  "good  repair"  requires 
only  that  the  project's  original 
improvements  be  maintained.  The 
commenters  asserted  that  "good  repair" 
is  merely  a  general  assessment  of  the 
overall  physical  condition  of  the 
property,  used  to  determine  whether  the 
property  is  at  least  worth  the  balance 
due  on  the  mortgage. 

HUD  maintains  that  the  physical 
condition  standards  in  this  rule  are  not 
significantly  different  than  the 
standards  to  which  all  HUD  housing  has 


previously  been  subject.  As  HUD 
explained  in  the  proposed  rule,  all 
HUD-assisted  housing  is  statutorily 
subject  to  a  standard  of  decent,  safe,  and 
sanitary.  In  HUD-insured  multifamily 
housing,  the  mortgagors  are  required  by 
contract  to  maintain  the  housing  in  good 
repair  and  condition.  Although  HUD's 
regulations  for  its  multifamily  programs 
did  not  specifically  define  "good  repair 
and  condition,"  HUD  Handbook  4350.1 
REV-1,  Multifemily  Asset  Management 
and  Project  Servicing,  provides  that  in 
determining  the  level  of  management 
review  HUD  should  perform  on  site,  it 
should  review  the  mortgagee's  annual 
physical  inspection  "to  determine  if  the 
condition  of  the  property  is  consistent 
with  the  provision  of  "decent,  safe,  and 
sanitary  housing."  Regardless  of 
whether  the  standard  is  labelled 
"decent,  safe,  and  sanitary,"  "good 
repair,"  or  both  (as  in  this  rule),  owners 
and  managers  of  HUD  housing  have 
always  been  required  to  maintain  the 
housing  and  to  ensure  that  it  is  free  from 
health  and  safety  hazards.  This  rule 
simply  sets  forth  a  uniform  set  of 
standards  for  HUD  housing  and 
combines  the  familiar  labels  of  "decent, 
safe,  and  sanitary"  and  "in  good  repair." 

Physical  Condition  Standards  Should   _^ 
Allow  Adjustments  for  Age  and 
Neighborhood  Environment 

Several  commenters  noticed  that  the 
proposed  rule  for  the  new  Public 
Housing  Assessment  System  for  public 
housing  allowed  for  adjustments  for 
public  housing  based  on  the  age  of  the 
development  and  on  neighborhood 
environment.  Although  the  commenters 
recognized  that  the  public  housing 
statute  requires  such  allowance,  the 
commenters  suggested  that  the  physical 
condition  standards  should  make 
similar  allowances  for  all  housing. 

As  the  commenters  recognized,  HUD 
is  required  by  section  6(j)(l)(I)(2)  of  the 
U.S.  Housing  Act  of  1937  (42  U.S.C 
1437d(j)(l)(D(2))  to  permit  an 
adjustment  to  a  housing  authority's 
assessment  score  based  upon  negative 
conditions  related  to  the  age  of  the 
development  or  to  the  surrounding 
neighborhood.  However,  HUD  has 
determined  that  such  an  adjustment  is 
not  otherwise  appropriate  in  assessing 
the  physical  condition  of  property.  As 
HUD  mentioned  above,  the  new 
physical  inspection  system  is  objective; 
re^fdless  of  the  age  of  the  development 
or  the  surrounding  neighborhood,  the 
housing  must  be  maintained  for  the 
residents  in  decent,  safe,  and  sanitary 
condition. 
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D.  Comments  on  the  Uniform  Physical 
Inspection  Requirements 

Rule  Needs  To  Clarify  Whether  PHAs, 
Owners,  and/or  Mortgagees  Would  Have 
Access  to  Inspection  Report 

Several  commenters  objected  that  the 
proposed  rule  was  unclear  about  when 
and  how  the  owner  (and  the  mortgagee, 
if  applicable)  would  be  informed  of  the 
results  of  the  inspection.  With  the  direct 
electronic  submission  described  in  the 
proposed  rule,  some  of  these 
commenters  expressed  concern  that  an 
adverse  inspection  could  lead  to  a 
referral  to  the  Enforcement  Center      j 
without  the  mortgagee  or  owner 
becoming  aware  of  the  findings  in  the 
inspection  report.  The  commenters 
remarked  that  it  is  essential  for  the 
owner  and  its  site  staff  to  receive  a  copy 
of  the  inspection  report  immediately, 
which  would  be  easy  and  would  result 
in  the  quick  resolution  of  gross  errors. 
The  commenters  further  stated  that  the 
inspection  report  is  otherwise  important 
for  asset  management  purposes  and  for 
presenting  to  third-party  investors  upon 
request. 

As  HUD  described  above,  the  REAC 
will  make  an  inspection  report  available 
electronically  via  a  HUD  Web  page  to 
the  owner,  mortgagee,  or  HA,  as  well  as 
to  HUD's  relevant  field  office.  HUD 
expects  that  the  inspection  report  will 
be  provided  to  the  owner  or  housing 
authority  very  quickly — optimally 
Mrithin  48  hours  of  the  inspection. 

Mandatory  Use  of  the  Inspection 
Procediu«s 

Several  commenters  objected  to 
lenders  being  singled  out  for  adverse 
treatment,  since  housing  authorities  are 
not  required  to  use  the  inspection 
system  to  inspect  public  housing.  These 
commenters  remariced  that  since  other 
entities  such  as  contract  administrators 
and  mortgagees  also  have  existing 
physical  inspection  systems  in  place, 
HUD's  argiunent  for  exempting  public 
housing  would  also  apply  to  them.  The 
commenters  stated  that  those  entities 
should  also  be  allowed  maximiun 
latitude  for  detenmining  how  best  to 
assess  compliance  with  the  new 
physical  condition  standards.  These 
commenters  stated  that  such  difi'erent 
treatment  belies  HUD's  efforts  toward 
uniformity. 

HUD's  relationship  with  such  privi||te 
entities  that  own  or  manage  HUD- 
assisted  or  HUD-insured  housing  is 
necessarily  different  than  HUD's 
relationship  with  public  housing 
agencies  in  their  operation  of  public 
housing.  Public  housing  agencies  are 
basically  governmental  entities  that  are 
government-funded  under  the  U.S. 


Housing  Act  of  1937  for  the  purpose  of 
providing  public  housing  to  low  income 
households.  Public  housing  agencies 
(PHAs)  are  subject  to  a  statutory 
requirement  to  inspect  100  percent  of 
their  imits  to  determine  maintenance 
and  modernization  needs.  Private 
entities  are  not  subject  to  this  same 
requirement  of  100  percent  unit 
inspection.  Additionally,  for  private 
entities  that  own  or  manage  HUD 
housing,  participation  in  HUD  programs 
is  voluntary.  As  the  preamble  to  the 
Jime  30, 1998  proposed  rule  on  the  new 
Public  Housing  Assessment  System 
noted,  HUD  will  be  conducting 
independent  inspections  of  public 
housing  units  in  accordance  with  this 
new  inspection  protocol.  The  preamble 
also  noted  that  HUD  is  considering 
requiring  PHAs  at  some  future  point  to 
inspect  their  units  in  accordance  v^th 
the  new  inspection  protocol.  However, 
given  the  statutory  requirement  to 
inspect  all  units,  HUD  decided  not  to 
impose  mandatory  use  of  the  new 
insp>ection  protocol  on  PHAs  in  the  first 
year  or  first  few  years  of  implementation 
of  the  new  protocol. 

The  consistent  assessment  and 
evaluation  of  HUD  housing  that  is  the 
mission  of  the  REAC  depends  upon  the 
consistent,  nationrnde  use  of  a 
standardized  analytical  and  risk 
evaluation  tool  for  each  property. 
Therefore,  HUD  has  determined  that  it 
is  important  to  rely  upon  the  physical 
inspection  system  in  this  rule  to  the 
greatest  extent  feasible.  As  HUD  has 
stated  previously,  HUD  is  making  the 
software  available  to  owners/agents  and 
housing  authorities  at  no  cost  (besides 
shipping).  Furthermore,  HUD  is  not 
requiring  the  use  of  specific  hardware; 
the  inspection  software  can  be  run  on 
any  portable  computer  with  certain 
minimum  capacity  (e.g.,  Pentium/ 
lOOMHz  processor  or  equivalent; 
320MB  hard  drive;  16MB  RAM;  battery 
life  of  3.5  hours).  Therefore,  required 
use  of  the  inspection  system  should  not 
be  a  significant  burden. 

Objections  Regarding  the  Nmnber  of 
Units  to  be  Inspected 

Several  commenters  objected  that 
under  HUD's  current  handbook 
guidance  for  lenders  with  HUD-insured 
mortgages,  lenders  are  only  required  to 
conduct  inspections  for  two  vacant  and 
two  occupied  units.  Several  commenters 
objected  that  while  the  rule  provides 
that  a  statistically  valid  number  of 
public  housing  units  will  be  inspected, 
it  does  not  appear  to  limit  the  number 
of  units  that  lenders  must  inspect,  and 
it  could  be  read  to  require  that  all  units 
must  be  inspected. 


To  be  accurate,  under  HUD's 
handbook  guidance  for  lenders  with 
HUD-insured  mortgages  that  was  used 
prior  to  this  rulemakhig,  lenders  were 
required  to  conduct  an  inspection  "of 
sufficiently  high  quality  to  permit  an 
accurate  evaluation  of  the  condition  of 
the  property."  (HUD  Handbook  4350.4 
CHG-7.  Ch.  2,  Sec.  5,  2-20)  The 
guidance  provided  that  inspectors 
should  randomly  select  at  least  two 
vacant  units,  and  if  time  and  resources 
permit,  select  two  additional  vacant 
units — one  just  after  move-out  and  one 
ready  for  occupancy.  In  addition,  the 
guidance  provided  that  the  inspectors 
should  randomly  select  several 
occupied  units  for  inspection. 

This  rule  will  not  require  lenders  to 
inspect  all  units.  The  inspection  system 
established  under  this  rule  requires  the 
inspection  of  a  statistically  valid 
number  of  imits.  As  described  above, 
immediately  prior  to  the  inspection,  the 
HUD-certified  inspector  will  download 
relevant  property  profile  information 
from  HUD  databases.  The  inspector  will 
determine  a  statistically  valid  sample  of 
the  units  based  on  the  number  and 
configuration  of  the  dwelling  units  on 
the  property.  In  statistical  validity 
tables,  there  is  a  point  at  which  it  serves 
no  useful  purpose  to  inspect  additional 
units.  HUD  recognizes  that  the 
requirement  to  inspect  a  statistically 
valid  sample  of  units  may  pose  an 
additional  requirement  on  some 
mortgagees  that  were  previously 
inspecting  fewer  imits.  However,  HUD's 
goal  and  mission  is  to  ensure  that 
residents  of  HUD  housing  are  provided 
decent,  safe,  and  sanitary  housing, 
which  obviously  requires  an  accurate 
assessment  of  the  physical  condition  of 
such  housing.  In  order  to  obtain  an 
accurate  assessment  of  such  housing,  it 
is  necessary  to  obtain  inspection  data 
from  a  statistically  valid  number  of 
units,  and  to  put  an  end  to  lax 
inspections. 

Etouble  Inspection 

Several  commenters  asserted  that 
under  subsidy  contracts  (generally 
Housing  Assistance  Pajrments 
contracts),  HUD  already  requires 
contract  administrators,  such  as  housing 
authorities  and  housing  finance 
agencies,  to  perform  project  inspections, 
lliese  commenters  objected  that  the  rule 
does  not  eliminate  those  duplicative 
inspections.  HUD's  goal  is  to  require  a 
single  inspection  for  such  properties. 
HUD  is  exploring  ways  to  implement 
the  new  inspection  system  in  a  way  that 
will  eliminate  any  duplicative 
inspections. 
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Accompanying  Inspectors  During 
Inspection 

Three  commenters  asked  whether 
owners  would  be  allowed  to  accompany 
inspectors.  Other  commenters  objected 
to  the  increased  administrative  burden 
of  assigning  staff  to  such  a  task.  As 
noted  earlier  in  this  rule,  the  new 
inspection  system  requires  that  a 
representative  of  the  owner/ 
management  agent  accompany 
inspectors  during  these  inspections. 
This  is  necessary  in  order  to  gain  access 
to  imits.  utilities,  and  other  areas  of  the 
property.  It  is  also  important  for  the 
owner's  representative  to  observe  and 
discover  any  significant  deficiencies, 
including  health  and  safety  deficiencies, 
so  that  corrective  action  can  be  taken  at 
the  earliest  possible  time.  It  is 
customary  in  the  inspection  industry  for 
owner  representatives  to  accompany 
third-party  inspectors  during 
inspections.  As  such,  HUD  does  not 
believe  that  this  is  an  undue 
requirement,  but  rather,  as  some  of  the 
commenters  remarked,  an  important 
and  necessary  feature. 

Notice  to  Owners  and  Residents  of  Units 
to  be  Inspected 

Two  commenters  asked  how  much 
advance  notice  the  owner  would  receive 
regarding  the  specific  units  to  be 
inspected.  Other  commenters  objected 
to  a  potential  administrative  burden  of 
notifying  "thousands"  of  residents, 
especially  with  regard  to  the  additional 
notices  required  for  the  confirmatory 
inspections  of  public  housing.  With 
respect  to  inspectors  under  contract  to 
HUD,  contractors  are  to  attempt  to 
communicate,  preferably  by  telephone, 
with  the  owners  to  arrange  for  an 
inspection  date.  They  are  to  confirm  the 
inspection  date  in  writing.  The  owner  is 
to  have  a  minimum  of  5  calendar  days 
advance  written  notice  to  provide  time 
for  notification  to  the  residents. 
Typically,  owners  will  have  more  than 
5  calendar  days  based  on  the  original 
telephone  call  from  the  inspector.  HUD 
would  expect  mortgagees  and  contract 
administrators  to  follow  a  similar 
procedure.  While  there  is  a  burden  of 
notifying  residents,  such  a  burden  is 
inherent  when  the  owner  participates  in 
HUD  programs  and  is  unavoidable. 

Qualification  of  Inspectors  and  Fairness 
of  the  Inspection 

Several  commenters  asked  about  the 
quantity  and  type  of  training  the 
inspectors  would  receive.  Two 
commenters  specifically  asked  whether 
the  inspectors  would  be  qualified  to 
inspect  all  the  various  forms  of  housing 
(highrise  buildings  to  single  family 
homes),  and  all  state-of-the-art  systems 


(which  otherwise  the  commenters 
asserted  require  specifically  trained 
technicians).  Three  commenters  asked 
what  quality  control  measures  HUD 
intends  to  use  to  ensure  inspectors  are 
fair  and  accurate.  These  commenters 
expressed  concern  that  the 
qualifications  of  the  inspectors  are 
critical,  and  remarked  that  HUD  must 
set  parameters  for  qualifications  and 
training  well  above  simply  a  general 
familiarity  with  real  estate  of  the  type  to 
be  inspected,  as  provided  in  the 
proposed  rule. 

HUD  has  developed  a  training 
curriculum  and  certification  test  that  all 
inspectors  must  take  to  conduct 
inspections  using  HUD  inspection 
software.  The  course  is  approximately 
40  hours  long,  and  the  certification  test 
involves  dowrnloading  property  profile 
information  fittm  HUD  data  bases,  using 
HUD  software  to  conduct  inspections, 
and  uploading  the  completed  inspection 
results  to  HUD.  HUD  has  established 
specific  qualifications  and  criteria  for 
inspectors  who  will  be  conducting  these 
inspections;  such  qualifications  include 
but  are  not  limited  to,  at  least  3  years 
of  experience  that  demonstrates 
sufficient  knowledge  of  multifamily  and 
public  housing.  HUD  believes  that  it  has 
set  a  reasonable  and  sufficient  level  of 
qualifications  for  inspectors  to  conduct 
inspections  of  this  nature.  Further,  HUD 
will  monitor  the  inspectors  with  its  own 
quality  assurance  staff  to  assure  that  the 
inspectors  are  using  the  protocol  as 
intended  and  that  inspection  reports  are 
valid. 

Increased  Costs  of  Inspection  Under 
This  Rule 

Many  commenters  asserted  that 
HUD's  original  estimate  of  the  costs  of 
an  inspection  is  several  times  higher 
than  the  current  industry  average  and 
would  significantly  exceed  the 
servicers'  average  annual  income  on 
loans.  The  commenters  concluded  that 
the  increase  in  servicing  costs  will 
result  either  in  higher  rents,  increased 
mortgage  rates,  higher  rates  of  FHA 
claims,  fewer  lenders  willing  to  service 
FHA  mortgages,  fewer  owners  and 
investors  interested  in  HUD  housing, 
and/or  reduced  availability  of  affordable 
financing. 

HUD  now  estimates  that  the  costs  for 
the  inspection  vnll  be  substantially 
lower  than  it  originally  projected,  and 
HUD  is  exploring  possible  ways  of 
lowering  the  costs  to  program 
participants.  HUD  is  determined, 
however,  to  obtain  accurate  assessments 
of  its  housing  portfolio  in  an  effort  to 
ensure  that  residents  are  not  living  in 
substandard  HUD  housing.  HUD  can  no 
longer  tolerate  shoddy  inspections.  If 
lenders  have  been  performing  adequate 


inspections,  HUD  believes  that  the  new 
inspection  procedures  should  not 
substantially  increase  their  costs.  HUD 
reiterates,  however,  that  the  software 
Mrill  be  provided,  and  HUD  is  not 
requiring  that  inspectors  use  a  particular 
type  of  hand-held  computer. 

Furthermore,  HUD  believes  that  the 
commenters'  claims  regarding  the 
adverse  effects  of  increased  servicing 
costs  will  not  inevitably  result  from 
improved  inspections.  In  fact,  HUD 
believes  that  such  inspections  may  have 
a  beneficial  impact  on  the  industry.  The 
overall  image  of  the  industry  will  be 
enhanced,  because  the  public  will 
perceive  that  HUD  and  its  program 
partners  care  about  the  quality  of  the 
affordable  housing  they  are  offering. 

Rule  Affects  the  Liability  of  the 
Mortgagee 

Several  commenters  objected  to  the 
rule  due  to  their  claims  that  it  affects  the 
liability  of  the  mortgagee.  These 
commenters  stated  that  if  HUD  is 
requiring  lenders  to  be  responsible  for 
inspections  on  HUD's  behalf,  and  HUD 
intends  to  make  determinations  about 
enforcement  actions  based  upon  those 
inspections,  HUD  should  somehow 
indemnify  lenders  in  the  event  of 
lawsuits  regarding  inspections.  The 
commenters  explained  that  such 
indemnification  could  be  of  the 
conventional  sort,  or  could  take  the 
form  of  a  declaration  that  the  inspectors 
are  acting  as  HUD's  agents  and  HUD  is 
liable  for  their  conduct.  Some  of  these 
commenters  stated  that  the  new 
physical  inspection  system  may  create  a 
conflict  of  fiduciary  responsibilities  for 
the  servicing  lender — ^its  responsibilities 
to  its  investor(s)  and  its  responsibilities 
to  HUD  under  this  rule. 

This  rule  does  not  alter  the  lenders' 
responsibilities  with  respect  to  the 
inspection  of  HUD  housing.  Therefore, 
this  rule  does  not  impose  additional 
liability  upon  lenders,  and  HUD  does 
not  have  plans  to  indemnify  lenders  or 
to  accept  undue  liability  for  their 
conduct.  HUD  is  establishing  this 
inspection  system  as  an  objective  and 
accurate  means  of  fuffilling  HUD's 
assessment  and  monitoring 
responsibilities,  and  of  providing  HUD 
an  accurate  basis  for  determining  where 
to  focus  its  monitoring  and  enforcement 
resources.  Any  enforcement  action 
taken  by  the  Enforcement  Center  will  be 
within  HUD's  existing  authority  and 
fully  in  accordance  with  due  process 
procedures. 

Frequency  of  Inspections 

Several  commenters  commented  on 
§  5.705  of  the  proposed  rule,  which 


46574        Federal  Register/Vol.  63,  No.  169/Tuesday.  September  1.  1998/Rules  and  Regulations 


provided  that  responsible  entities  must 
conduct  inspections  annually  "(unless 
otherwise  specifically  notified  by 
HUD)."  These  commenters  objected  that 
this  would  allow  HUD  to  require  more 
frequent  inspections  solely  upon 
notification,  without  notice  and 
comment  rulemaking. 

HUD  included  this  language  in  the 
rule  in  order  to  provide  it  with 
flexibility  in  the  event  that  poor- 
performing  owners  need  follow-up 
reinspection  in  some  circumstances.  It 
is  necessary  for  HUD  to  have  the 
flexibility  to  meet  the  needs  of  the 
individual  situation. 

IV.  Regulatory  Amendments 

New  Subpart  for  Physical  Condition 
Standards  and  Inspection  Requirements 

This  rule  creates  a  new  subpart  G  in 
24  CFR  part  5.  The  regulations  in  part 
5  represent  HUD's  general  program 
requirements,  as  well  as  requirements 
that  cut  across  one  or  more  HUD 
programs.  This  new  subpart  G  consists 
of  three  sections.  Section  5.701  provides 
the  lists  of  the  types  of  HUD  housing  to 
which  the  uniform  physical  condition 
standards  and  inspection  requirements 
apply.  This  section  also  describes  the 
unique  applicability  of  the  requirements 
to  the  Public  Housing  program. 

Section  5.703  contains  die  physical 
condition  standards  for  HUD  housing 
that  is  decent,  safe,  sanitary  and  in  good 
repair.  These  are  the  standards  to  which 
HUD  housing  must  be  maintained. 
Section  5.705  simply  provides  that  any 
entity  responsible  for  conducting  a 
physical  inspection  of  HUD  housing 
must  inspect  such  housing  annually 
(unless  HUD  provides  notice  to  the 
contrary),  in  accordance  with  HUD- 
preschbed  physical  inspection 
procedures.  This  rule  does  not  affect  the 
existing  requirements  under  each 
covered  HUD  program  regarding  which 
entity  is  responsible  for  conducting  the 
physical  inspection. 

Conforming  Amendments  in  ProgFom 
Regulations 

In  accordance  vrith  the  physical 
condition  standards  and  inspection 
requirements,  this  rule  also  makes 
several  conforming  amendments  to 
HUD's  program  regvilations. 

1.  24  CFR  Part  207;  Multifamily  Housing 
Mortgage  Insurance 

This  rule  adds  a  new  §  207.260,  which 
provides  that  for  FHA-insuired 
multifamily  properties,  the  mortgagor 
must  maintain  the  insured  project  in 
accordance  with  the  physical  condition 
standards  in  the  new  subpart  G  of  part 
5.  This  section  also  requires  the 


mortgagee  to  inspect  the  project  in 
accordance  with  the  requirements  in 
subpart  G  of  part  5.  As  described  above, 
however,  the  requirements  for  the 
mortgagor  to  maintain  the  property  in  a 
condition  that  is  decent,  safe,  sanitary 
and  in  good  repair  (and  for  the 
mortgagee  to  inspect  the  property)  are 
not  new.  This  rule  provides  a  clear  set 
of  physical  condition  standards  and 
inspection  requirements  to  help  ensuire 
that  these  properties  are  maintained  in 
accordance  with  such  obligations. 

2.  24  CFR  Part  266;  Housing  Finance 
Agency  (HFA)  Risk-Sharing 

This  rule  adds  a  new  §  266.507  to 
provide  that  the  mortgagor  must 
maintain  the  project  in  accordance  with 
the  new  physical  condition  standards  in 
subpart  G  of  part  5.  This  new  section 
applies  the  new  standards  to  all  projects 
insured  previously  or  in  the  future.  This 
rule  also  removes  §  266.505(b)(6) 
regarding  the  maintenance  requirements 
of  the  Regulatory  Agreement  between 
the  HFA  and  the  mortgagor,  since  the 
maintenance  requirements  wall  be  in  the 
new  §  266.507.  This  rule  also  amends 
§  266.510(a)  to  require  HFAs  to  perform 
their  inspections  in  accordance  with  the 
inspection  requirements  in  subpart  G  of 
parts. 

3.  24  CFR  Part  880;  Section  8  New 
Construction 

This  rule  amends  §  880.201  to  revise 
the  definition  of  the  term  "Decent,  safe, 
and  sanitary."  This  rule  provides  that 
decent,  safe,  and  sanitary  housing  is 
housing  that  meets  the  requirements  of 
subpart  G  of  part  5.  This  rule  also 
removes  paragraph  (a)  of  §  880.207 
regarding  HUD's  minimum  property 
standards,  since  compliance  with  the 
new  subpart  G  of  part  5  replaces  the 
requirement  to  comply  with  these 
standards. 

4.  24  CFR  Part  881;  Section  8 
Substantial  Rehabilitation 

This  rule  amends  §  881.201  to  revise 
the  definition  of  the  term  "Decent,  safe, 
and  sanitary."  This  rule  provides  that 
decent,  safe,  and  sanitary  housing  is 
housing  tlut  meets  the  requirements  of 
subpart  G  of  part  5.  This  rule  also 
removes  paragraph  (a)  of  §  881.207 
regarding  HUD's  minimum  design 
standards,  since  compliance  with  the 
new  subpart  G  of  part  5  replaces  the 
requirement  to  comply  with  these 
standards. 


5.  24  CFR  Part  882;  Section  8  (Project- 
Based)  Moderate  Rehabilitation 
(Including  the  Single  Room  Occupancy 
Pipgram  for  Homeless  Individuals) 

HUD  recently  amended  its  regulation% 
in  part  882  to  remove  the  regulatory 
provisions  on  certificates.  These 
provisions  are  now  in  part  982.  (Please 
see  the  Section  8  Certificate  and 
Voucher  Programs  Conforming  Rule, 
published  in  the  Federal  Register  on 
April  30, 1998, 63  FR  23826.)  The  only 
regulatory  provisions  remaining  in  part 
882  are  for  two  Section  8  project-based 
programs — Moderate  Rehabilitation  and 
Single  Room  Occupancy  foriiomeless 
individuals. 

This  rule  amends  part  882  further  to 
recognize  the  new  uniform  physical 
condition  standards.  This  rule  amends 
§  882.102  to  revise  the  definition  of  the 
term  "Decent,  safe,  and  sanitary."  This 
rule  provides  that  decent,  safe,  and 
sanitary  housing  is  housing  that  meets 
the  requirements  of  subpart  G  of  part  5. 
This  rule  also  removes  the  definition  of 
"Hotising  Quality  Standards"  from 
§  882.102,  since  those  standards  are 
replaced  by  the  new  uniform  physical 
condition  standards  in  this  rule. 

This  rule  then  amends  §  882.404  by 
replacing  the  Housing  Quality 
Standards  with  references  to  the  new 
physical  condition  standards  in  subpart 
G  of  part  5.  This  rule  retains,  however, 
the  lead-based  paint  requirements  that 
were  otherwise  embedded  in  the 
Housing  Quality  Standards.  (HUD  is 
developing  consolidated  final 
regulations  to  implement  portions  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  (42  U.S.C  4851 
et  seq.).  These  final  regulations  will  be 
based  upon  a  proposed  rule  published 
on  June  7, 1996  (61  FR  29170),  and  will 
be  codified  in  24  CFR  part  35.)  This  rule 
does  not  affect  the  applicability  of 
HUD's  lead-based  paint  requirements. 
This  rule  also  retains  the  requirements 
for  special  housing  types.  Single  room 
occupancy,  congregate  housing,  and 
group  homes  have  particular 
requirements  since  the  individual 
dwelling  units  or  sleeping  areas  do  not 
contain  kitchen  and/or  bathroom 
facilities;  such  facilities  are  provided  in 
common  areas. 

This  rule  also  amends  §  882.803(b)  for 
the  SRO  program  by  replacing 
references  to  the  Housing  Quality 
Standards  with  references  to  §  882.404. 
This  rule  retains  the  requirements  for 
the  adequacy  of  the  location  of  the  site 
(e.g.,  site  must  be  suitable  from  the 
standpoint  of  further  fair  housing  laws); 
the  new  physical  standards  in  part  5 
would  relate  to  the  condition  of  the  site. 
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rather  than  the  initial  adequacy  of  the 
location  of  the  site. 

6.  24  CFR  Part  883;  Section  8  State 
Housing  Agencies 

This  rule  amends  §  883.302  to  add  a 
definition  of  the  term  "Decent,  safe,  and 
sanitary."  This  rule  provides  that 
decent,  safe,  and  sanitary  housing  is 
housing  that  meets  the  requirements  of 
subpart  G  of  part  5.  This  rule  also 
removes  the  definition  of  "MPS 
(Minimimi  Property  Standards)"  in 
§  883.302.  and  paragraphs  (a)(1)  and 
(bMD  of  §  883.310  regarding  HUD's 
minimum  property  and  design 
standards,  since  compliance  with  the 
new  subpart  G  of  part  5  replaces  any 
requirement  to  comply  with  these 
standards. 

7.  24  CFR  Part  884;  Section  8  New 
Construction  Set-Aside  for  Rural  Rental 
Housing 

This  rule  amends  §  884.102  to  revise 
the  definiticm  of  the  term  "Decent,  safe, 
and  sanitary."  This  rule  provides  that 
decent,  safe,  and  sanitary  housing  is 
housing  that  meets  the  requirements  of 
subpart  G  of  part  5.  This  rule  also 
removes  the  definition  of  "Minimum 
property  standards"  in  §884.102.  and 
paragr^h  (bHD  of  §  884.110  regarding 
HUD's  minimum  property  standards, 
ance  compliance  with  the  new  subpart 
G  of  part  5  replaces  any  requirement  to 
coDply  with  those  standards. 

8.  24  CFR  Part  886;  Section  8  Special 
Allocations  (Loan  Management  SM- 
Aside  (LMSA)  ^1  Propaly  Dispositiim 
(TO)) 

This  rule  amends  §§  886.102  (LMSA) 
and  886.302  (PD)  to  revise  the  definiticm 
(rfthe  tom  "Decent,  safe,  and  sanitary." 
This  rule  {xovides  that  decmt.  safe,  oad 
sttdtary  housing  is  housing  Aat  meets 
^e  requirements  of  subpart  G  of  part  5. 
Iliis  rule  also  amends  §$  886.113 
(LMSA)  Mid  886.307  (TO)  by  i^fdadng 
the  Housing  Quality  Standanls  with 
refiorenoes  to  the  new  physical  ccmditian 
stmdards  in  subpart  G  of  part  5.  This 
rule  retains,  hawtnm,  the  ^>ecific 
occupancy  requiregaoents  (i.e..  the 
number  of  residents  per  dwelling  unit); 
such  requirements  are  not  addrntsed  by 
the  new  unifenn  physical  oondition 
standards,  llus  rule  aim  retauis  the 
leed-basad  p^nt  requiremoits  that  are 
o&erwiae  enriiedded  in  the  Housing 
Quality  Standanls.  This  rule  does  not 
affect  the  applicrinlity  of  HlH3's  lead- 
based  paint  requirements  (althou^ 
please  see  the  reference  above  to  the 
separate  regulations  that  are  under 
development  ka  lead-based  paint)^  This 
rule  also  retains  the  special 
requirements  for  congregate  housing 


and/or  independent  group  residences  in 
§§  886.113  and  886.307. 

9.  24  CFR  Part  891;  Supportive  Housing 
for  the  Elderly  and  Persons  With 
Disabilities 

This  rule  adds  a  new  §  891.180  to 
provide  that  housing  assisted  under 
these  supportive  housing  programs  must 
be  maintained  and  inspected  in 
accordance  with  the  physical  condition 
standards  and  inspection  requirements 
in  subpart  G  of  part  5. 

10.  24  CFR  Part  965;  PHA-Owned  or 
Leased  Projects — General  Provisions 

This  rule  adds  a  new  subpart  F 
(consisting  of  §  965.601)  to  part  965. 
Section  965.601  requires  that  housing 
that  is  owned  or  leased  by  a  PHA  must 
be  maintained  in  accmdance  with  the 
new  uniform  physical  condition 
standards.  Secticm  965.601  also 
provides  that  for  each  PHA.  HUD 
intends  to  perform  independent 
inspections  to  confirm  that  Public 
Housing  is  being  maintained  in 
accordance  with  the  new  imiform 
{diysical  omdition  standards  using  the 
new  inspection  system,  based  upon  a 
statistically  valid  sample  of  Public 
Housing  units  for  each  PHA. 

11.  24  CFR  Part  983;  Section  8  Project- 
Based  Certificate  Program 

This  rule  amends  §  983.5  by  replacing 
the  Housing  Quality  Standards  with 
references  to  the  new  physical  condition 
standards  in  si^part  G  of  part  5.  This 
rule  retains,  however,  the  specific 
occupancy  requirements,  rince  these 
requirements  are  ncrt  addrmsed  by  the 
new  uniform  physical  condition 
standards.  This  rufe  also  retains  the 
lead-based  paint  jequirements  that  «rere 
otherwise  eorfiedded  in  the  Housing 
Quality  Standards.  This  rule  does  not 
affsct  the  applicability  of  HUD's  lead- 
baaed  point  requirements  (although 
please  see  the  refnence  dwve  to  the 
separate  r^uktions  that  are  under 
d^lc^ment  for  lead-based  paint). 

V.  FlBdiags  and  CetlificaliaBS 

Executive  Order  12866 

The  (Xfice  of  Management  and  Budget 
{GMB}  reviewwid  this  rule  under 
Execirtive  Order  12866,  Regulatory 
Pkuming  and  Review,  issued  by  the 
President  on  September  30. 1993.  OMB 
detenniaed  that  this  nde  is  a 
"significant  regulatory  actian."  as 
defined  in  section  3(f)  (tf  tibe  Order 
(olAough  not  economically  significant, 
as  provided  in  sectim  3(l)(l)  of  the 
Order).  Any  changes  made  to  this  rufe 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  fife,  whidi 
is  available  far  public  inspection 


between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Cleric,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC 

Environmental  Impact 

During  the  development  of  the  June 
30, 1998  proposed  rule,  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  r^ulations  in  24  CFR  part  SO 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4223).  That  Findii^ 
continues  to  apply  to  this  final  rufe,  and 
is  availaUe  for  puUic  inspection 
between  7:30  ajn.  and  5:30  pjn. 
wedulays  in  the  Office  of  the  Rules 
Dodcet  Oerk,  C^ce  of  General  Counsel. 
Room  10276.  Department  of  Housing 
and  Urtien  Development.  451  Seventh 
Street,  SW.  Washington.  DC 

Regulatmy  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Ffexibility  Act  (5  U.S.C. 
60S(b)),  has  reviewed  this  rule  before 
pubhcaticm  and  by  approving  it  certifies 
that  this  rufe  is  not  anticipated  to  have 
a  significant  economic  impact  on  a  ' 
substantial  iHimber  of  small  entities.  All 
HUD  housing  is  currently  subject  to 
physical  condition  standanls  and  a 
physical  inspectirai  requirement.  There 
ore  statutray  directives  to  maintain  HUD 
housing  in  a  condition  that  is  decent, 
safe,  and  sanitary.  Acccnrdingly,  this  rule 
does  not  alter  that  requirement,  nor  does 
the  rufe  shift  responsibiUty  with  respect 
to  who  conducts  the  physical  inqpection 
of  the  property.  The  entities  and 
individuals  previously  reqponsibfe  far 
the  in^Mctien  of  HUD  subsidized 
properties  remain  responsible.  The  rule, 
however,  provides  for  uniform  physical 
inspecti<m  standards  for  the  majority  of 
HUD  progmos.  These  standtfds  are  not 
ajyificantly  difiwent  from  those 
standards  to  whkh  HUD  housing  is 
currently  subject  The  previous 
eppHcoMe  standards  are  similar,  but 
thne  ivere  seme  variations  frnm  HUD 
program  to  program.  Making  tbooe 
standuds  uaifarm  and  consistent  far  die 
HUD  programs  covered  l^  this  rufe 
should  ease  the  administrative  burden 
far  putidpants  in  the  covered  HUD 
programs,  iachidii^  and  particularly 
small  entities.  As  with  the 
implementatian  of  any  new  or  modified 
program  requirement.  HUD  intends  to 
provide  guidance  to  tlie  covered 
entities,  particularly  small  entities,  to 
assist  them  in  understanding  die 
dumges  being  made.  As  stated  eoriier  in 
this  preamble.  HUD  iwill  be  providing 
the  inspection  software  and  guiddKiok. 
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and  HUD  is  not  requiring  the  use  of 
speciHc  hardware  (so  long  as  it  meets 
certain  minimum  capacity 
requirements).  Therefore,  HUD  is 
anticipating  that  the  cost  for  the 
inspections  will  be  substantially  lower 
than  initial  estimates.  Entities  that  have 
been  conducting  adequate  inspections 
as  previously  required  should  not 
experience  a  significant  increase  in 
costs.  HUD  is  also  providing  additional 
time  for  entities  that  are  not  subject  to 
the  new  Public  Housing  Assessment 
System  to  gain  the  capability  to  conduct 
inspections.  Therefore.  HUD  has 
considered  the  effiects  of  this  rule  on 
small  entities.  Since  this  rule  does  not 
impose  additional  responsibilities  on 
HUD's  program  partners,  and  since  HUD 
estimates  that  the  cost  differences  will 
not  be  substantial,  this  nile  is  not 
anticipated  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  This  rule 
provides  a  uniform  set  of  physical 
condition  standards  and  physical 
inspection  requirements  for  H^JD 
housing,  whid)  make  HUD's 
requirements  clearer  and  more 
objective.  As  a  result,  this  rule  is  not 
subject  to  review  imder  the  Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104^; 
approved  March  22, 1995)  (UMRA) 
estabUshes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their  * 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  Several  commenters  asserted  that 
this  rule  would  violate  the  Unfunded 
Mandates  Reform  Act,  arguing  that  HUD 
failed  to  assess  the  costs  of  the 
inspections  on  private  sector  lenders, 
Called  to  estimate  the  disproportionate 
effects  of  the  rule  on  the  private  sector, 
and  failed  to  consider  and  select  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  for  the  private 
sector.  Section  201  of  the  UMRA 
requires  agencies  to  assess  the  effects  of 
Federal  regulatory  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector.  HUD  has  assessed  the 
effects  of  this  rule  on  housing 


authorities  and  other  owners  and 
managers  of  HUD  housing.  While  this 
rule  provides  a  uniform  set  of  physical 
condition  standards  for  HUD  housing, 
these  standards  are  not  signiHcantly 
different  from  the  standards  with  which 
program  participants  already  have  had 
to  comply.  While  this  rule  establishes  a 
new  physical  inspection  system,  it  does 
not  change  the  requirements  in  HUD's 
programs  for  annual  physical 
inspections.  hOd  has  determined  that 
the  quality  of  the  inspections  to  be 
performed  under  this  rule  are  necessary 
to  replace  the  lax  inspections  that  may 
have  been  conducted  in  the  past.  The 
uniform  standards  and  the  inspection 
system  established  in  this  rule  are 
necessary  in  order  to  bring  consistency, 
objectivity,  accuracy,  and  efficiency  to 
the  assessment  of  the  physical  condition 
of  HUD  housing. 

This  rule  would  not  impose  a  Federal 
mandate  within  the  definitions 
provided  in  section  101  of  the  UMRA, 
because  this  rule  merely  provides 
standards  relating  to  duties  that  arise 
from  participation  in  a  voluntary 
Federal  program,  for  which  funds  are 
provided  through  budget  authority  that 
is  not  entitlement  authority.  Since  HUD 
has  assessed  the  effects  of  this  rule  on 
State,  local,  and  tribal  governments,  and 
on  the  private  sector,  and  since  this  rule 
does  not  include  a  Federal  mandate, 
HUD  has  complied  with  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
that  are  affected  by  this  rule  are: 

14.12(S — Mortgage  Insurance — Cooperative 

Projects  (Section  213) 
14.129 — Mortgage  Insurance — Nursing 

Homes,  Intennediate  Care  Facilities, 

Board  and  Care  Homes  and  Assisted 

Living  Facilities  (Section  232) 
14.134 — Mortgage  Insurance — Rental 

Housing  (Section  207) 
14.135 — Mortgage  Insurance — Rental  and 

Cooperative  Housing  for  Moderate 

Income  Families  and  Elderly,  Market 

Rate  Interest  (Sections  221(d)  (3)  and  (4)) 
14.138 — Mortgage  Insurance — Rental 

Housing  for  Elderly  (Section  231) 
14.139 — Mortgage  Insurance — Rental 

Housing  in  Urban  Areas  (Section  220 

MultiSamily) 
14.157 — Supportive  Housing  for  the  Elderly 

(Section  202) 
14.181 — Supportive  Housing  for  Persons 

with  Disabilities  (Section  811) 
14.188— Housing  Finance  Agency  (HFA)  Rislc 

Sharing  Pilot  Program  (Section  542(c)) 
14.850— Public  Housing 
14.851 — Low  Income  Housing — 

Homeownership  Opportunities  for  Low 

Income  Families  (Turnkey  III) 
14.852 — Public  Housing — Comprehensive 

Improvement  Assistance  Program 


14.856 — Lower  Income  Housing  Assistance 
Program — Section  8  Moderate 
Rehabilitation 

14.859 — Public  Housing— Comprehensive 
Grant  Program 

List  ofSubiects 

24  CFR  Part  5 

Administrative  practice  and 
procedure.  Aged,  Claims,  Drug  abuse, 
Drug  traffic  control,  Grant  programs — 
housing  and  community  development. 
Grant  programs — Indians,  Individuals 
with  disabilities.  Loan  programs — 
housing  and  community  development. 
Low-  and  moderate-income  housing. 
Mortgage  insurance.  Pets,  Public 
housing.  Rent  subsidies,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  207 

Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements,  Solar  energy. 

24  CFR  Part  266 

Aged,  Fair  housing. 
Intergovernmental  relations.  Mortgage 
insurance.  Low  and  moderate  income 
housing.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  880 

Grant  programs — housing  and 
commimity  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  881 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  882 

Grant  programs — housing  and 
community  development,  Homeless, 
Lead  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  883 

Grant  programs — housing  and 
community  development.  Rent 
subsidies,  Reportiiig  and  recordkeeping 
requirements. 

24  CFR  Part  884 

Grant  programs — Chousing  and 
community  development,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

24  CFR  Part  886 

Grant  programs — ^housing  and 
commuinity  development.  Lead 
poisoning.  Rent  subsidies,  Reporting 
and  recordkeeping  requirements. 
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24CFR  Part  891 

Aged,  Capital  advance  programs.  Civil 
rights.  Grant  programs — housing  and 
community  development.  Individuals 
with  disabilities.  Loan  programs — 
housing  and  community  development. 
Low-  and  moderate-income  housing, 
Mental  health  programs,  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  965 

Energy  conservation.  Government 
procurement,  Grant  programs — Chousing 
and  community  development.  Lead 
poisoning.  Loan  programs — housing  and 
comnnmity  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements,  Utilities. 

24  CFR  Part  983 

Grant  programs — housing  and 
community  development.  Rent 
subsidies,  Reportii:^;  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  title  24  of  the  CFR  is 
amended  as  follows: 

PART  S-OENERAL  HUD  PROGRAM 
REQUIRBiENTS:  WAIVERS 

1.  The  authority  citation  for  24  CFR 
part  5  continues  to  read  as  follows: 

Aotfaoritjr:  42  U.S.C  3535(d).  unless 
otherwise  noted. 

2.  A  new  sul^Mrt  G  is  added  to  part 
5  to  read  as  follows: 

aUDpin  u    I'liyeKH  bonanion  tNenoenn 
sndftMpedlon  ReQuifenMNits 

Sec 

5.701    Applicability. 

5.703    Physical  condition  standards  for  HUD 

housing  that  is  decent  safe,  sanitary  and 

in  good  repair  (DSS/GR). 
5.705    Uniitmn  physical  inspectiaa 

raquiiemmts. 

Subpart  O—Ptiyaieal  Condition 


16.701    AppNcabimy. 

(a)  This  subpart  applies  to  housing 
asnsted  by  HUD  tmder  the  follofwing 
prooanis: 

(1)  All  Section  8  project-based 
assistance.  "Project-based  assistance" 
means  Section  8  assistance  that  is 
attached  to  the  structure  (see 

§  982.1(b)(1)  of  this  title  regarding  the 
distinction  betweoi  "project-based"  and 
"tenant-based"  assistance); 

(2)  Section  202  Program  of  Supportive 
Housing  for  the  Eldeiiy; 

(3)  Section  811  Pro^sm  of  Supportive 
Housing  for  Persons  with  Disabilities; 

(4)  Swrtion  202  loan  program  for 
projects  for  the  elderly  and  handicapped 


(including  202/8  projects  and  202/162 
projects). 

(b)  This  subpart  also  applies  to 
housing  with  mortgages  insured  or  held 
by  HUD.  or  hoxising  that  is  receiving 
assistance  from  HIH),  imder  the 
following  authorities: 

(1)  Section  207  of  the  National 
Housing  Act  (NHA)  (12  U.S.C.  1701  et 
sea.)  (Rental  Housing  Insurance); 

(2)  Section  213  of  the  NHA 
(Cooperative  Housing  Insurance); 

(3)  Section  220  of  the  NHA 
(Rehabilitation  and  Neighborhood 
Conservation  Housing  Insurance); 

(4)  Section  221(d)(3)  and  (5)  of  the 
NHA  (Housing  for  Moderate  Income  and 
Displaced  Families); 

(5)  Section  221(d)(4)  of  the  NHA 
(Housing  for  Moderate  Income  and 
Displaced  Families); 

(6)  Section  231  of  the  NHA  (Housing 
for  Elderly  Persons); 

(7)  Section  232  of  the  NHA  (Mortgage 
Insurance  for  Nursing  Homes. 
Intermediate  Care  Facilities,  Board  and 
Care  Homes); 

(8)  Section  234(d)  of  the  NHA  (Rental) 
(Mortgage  Insurance  for 
Condominiiuns); 

{9)  Section  236  of  the  NHA  (Rental 
and  Cooperative  Housing  for  Lower 
Income  Families); 

no)  Section  241  of  the  NHA 
(Supplemental  Loans  for  Muhi family 
.  Projects):  and 

(11)  Section  542((^  of  the  Housing  and 
Community  Development  Act  of  1992 
(12  U.S.C  1707  note)  (Housing  Finance 
Agency  Risk  Sharing  Program). 

(c)  Inis  subpart  also  applies  to  Public 
Housing  (housing  receiving  assistance 
imder  the  U.S.  Housing  Act  of  1937, 
other  than  under  section  8  of  the  Act). 

(d)  For  purposes  of  this  subpart,  the 
term  "HUD  lH>using"  means  the  types  of 
housing  listed  in  paragraphs  (a),  (b),  and 
(c)  of  this  section. 

§  5k703  Pliyiioel  condMon  stindirte  for 
HUD  houatag  ttMl  to  (toowil.«efB,  aanBery 
and  ki  good  rapiir  (DSSMSR). 

HUD  housing  must  bedecmt,  safe, 
sanitary  and  in  good  repair.  Owmers  of 
housing  deacribed  in  §  5.701(a), 
mortgagora  of  housing  described  in 
§  5.701(b).  and  PHAs  and  other  entities 
approved  by  HUD  owning  housing 
described  in  $  5.701(c).  must  maintain 
such  housing  in  a  manner  that  meets  the 
physical  condition  standards  set  forth  in 
this  section  in  order  to  be  considered 
decent,  safe,  sanitary  and  in  good  repair. 
These  standards  address  the  major  areas 
of  the  HUD  housing:  the  site;  the 
building  exterior;  the  building  systems; 
the  dwelling  units;  the  common  areas; 
and  health  and  safety  considerations. 

(a)  Site.  The  site  comp>onents,  such  as 
fencing  and  retaining  walls,  groxmds. 


lighting,  mailboxes/project  signs, 
paiking  lots/driveways,  play  areas  and 
equipment,  refuse  disposal,  roads,  storm 
drainage  and  walkways  must  be  free  of 
health  and  safety  hazards  and  be  in 
good  repair.  The  site  must  not  be  subject 
to  material  adverse  conditions,  sudi  as' 
abandoned  v^cles,  dangerous  walks  or 
steps,  poor  drainage,  septic  tank  back-  . 
ups,  sewer  hazards,  excess 
accumulations  of  trash,  vermin  or 
rodent  infestation  or  fire  hazards. 

(b)  Building  exterior.  Each  building  on 
the  site  must  be  structtually  sound, 
secure,  habitable,  and  in  good  repair. 
Each  building's  doors,  fire  escapes, 
foundations,  lifting,  roofs,  walls,  and 
windows,  where  applicable,  must  be 
free  of  health  and  safety  hazards, 
operable,  and  in  good  repair. 

(c)  Building  systems.  Each  building's  ^ 
domestic  water,  electrical  system,       y 
elevatore,  emergency  poww,  fire         *-/' 
protectim,  HVAC,~and  sanitary  system 
must  be  free  of  health  and  safety 
hazards,  functionally  adequate, 
operable,  and  in  good  repair. 

(d)  Dwelling  units.  (l)Eadi  dwelling 
unit  within  a  building  must  be 
structurally  sound,  habitable,  and  in 
good  repair.  All  areas  and  aspects  of  the 
dwelling  unit  (fm  exampfe,  Uie  unit's 
bathroom,  call-fbr-aid  (if  applicable), 
ceiling,  doors,  electrical  systems,  flows, 
hot  water  heater,  HVAC  (where 
imlividual  imits  are  provided),  kitchen, 
lighting,  outlets/switdies,  patio/porch/ 
balcony,  smoke  detectors,  staire,  walls, 
and  windows)  must  be  free  of  health 
and  safety  hazards,  functionally 
adeouate,  operable,  and  in  good  repair. 

(2)  Where  applicable,  the  dwelling 
imit  must  have  hot  and  cold  running 
water,  including  an  adequate  source  of 
potable  water  (note  for  example  that 
single  room  occupancy  units  need  not 
contain  water  facilities). 

(3)  If  the. dwelling  unit  includes  its 
own  sanitary  facility.  It  must  be  in 
proper  operating  condition,  usable  in 
privacy,  and  adequate,  for  personal 
hygiene  and  the  disposal  of  human 
waste. 

(4)  The  dwelling  unit  must  include  at 
least  one  battery-operated  or  hard-wdrad 
smoke  detector,  in  prep«^  woridng 
condition,  on  each  level  of  the  imit 

(e)  t^nunon  areas.  The  f»mmon  areas 
must  be  structurally  sound,  secure,  and 
functionally  adequate  for  the  purposes 
intfflided.  The  besement/garage/carport, 
restrooms,  closets,  utility,  mechanical, 
community  rooms,  day  care,  halls/ 
ccHTidors,  stairs,  kitchens,  laundry 
rooms,  office,  porch,  patio,  balomy,  and 
tra^  collection  areas,  if  applicable, 
must  be  free  of  health  and  safisty 
hazards,  operable,  and  in  good  repair. 
All  common  area  ceilings,  doora;  floore. 
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HVAC,  lighting,  outlets/switches,  smoke 
detectors,  stairs,  walls,  and  windows,  to 
the  extent  applicable,  must  be  free  of 
health  and  safety  hazards,  operable,  and 
in  good  repair.  These  standards  for 
common  areas  apply,  to  a  varying 
extent,  to  all  HUD  housing,  but  will  be 
particularly  relevant  to  congregate 
housing,  independent  group  homes/ 
residences,  and  single  room  occupancy 
imits,  in  which  the  individual  dwelling 
units  (sleeping  areas)  do  not  contain 
kitchen  and/ or  bathroom  facilities. 

(f)  Health  and  safety  concerns.  All 
areas  and  components  of  the  housing 
must  be  free  of  health  and  safety 
hazards.  These  areas  include,  but  are 
not  limited  to,  air  quality,  electrical 
hazards,  elevators,  emergency/fire  exits, 
flammable  materials,  garbage  and 
debris,  handrail  hazards,  infestation, 
and  lead-based  paint.  For  example,  the 
buildings  must  have  Hre  exits  that  are 
not  blocked  and  have  hand  rails  that  are 
undamaged  and  have  no  other 
observable  deficiencies.  The  housing 
must  have  no  evidence  of  infestation  by 
rats,  mice,  or  other  vermin,  or  of  garbage 
and  debris.  The  housing  must  have  no 
evidence  of  electrical  hazards,  natural 
hazards,  or  fire  hazards.  The  dwelling 
units  and  common  areas  must  have 
proper  ventilation  and  be  free  of  mold, 
odor  (e.g.,  propane,  natural  gas,  methane 
gas),  or  other  observable  deficiencies. 
The  housing  must  comply  with  all 
requirements  related  to  the  evaluation 
and  reduction  of  lead-based  paint 
hazards  and  have  available  proper  ^' 
certifications  of  such  (see  24  CFR  part 
35). 

(g)  Compliance  with  State  and  local 
codes.  The  physical  condition  standards 
in  this  section  do  not  supersede  or 
preempt  State  and  local  codes  for 
building  and  maintenance  with  which 
HUD  housing  must  comply.  HUD 
housing  must  continue  to  adhere  to 
these  codes. 

S  5.705    Uniform  physical  inspection 
requirements. 

(a)  Any  entity  responsible  for 
conducting  a  physical  inspection  of 
HUD  housing,  to  determine  compliance 
with  this  subpart,  must  inspect  such 
HUD  housing  annually  (unless 
otherwise  specifically  notified  by  HUD), 
in  accordance  with  HUD-prescribed  * 
physical  inspection  procedures.  For 
Public  Housing,  PHAs  have  the  option 
to  inspect  Public  Housing  units  using 
the  procedures  prescribed  in  accordance 
with  this  section. 

(b)  Inspections  in  accordance  with  the 
physical  inspection  procedures 
identified  in  paragraph  (a)  of  this 
section  shall  not  be  required  until  HUD 
has  issued  the  inspection  software  and 


accompanying  guidebook.  When  the 
software  and  guidebook  have  been 
issued,  HUD  will  publish  a  notice  in  the 
Federal  Register  to  inform  the  public 
when  the  software  and  guidebook  are 
available.  The  notice  will  provide  30 
days  within  which  covered  entities 
must  prepare  to  conduct  inspections  in 
accordance  with  this  subpart.  Until  the 
date  that  is  30  days  after  HUD  publishes 
such  notice,  any  entity  responsible  for 
conducting  a  physical  inspection  of 
HUD  housing,  to  determine  compliance 
with  this  subpart,  must  continue  to 
comply  with  inspection  requirements  in 
effect  immediately  prior  to  that  date. 

PART  207— MULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

3.  The  authority  citation  for  24  CFR 
part  207  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701z-ll(e),  1713, 
and  1715b;  42  U.S.C  3535(d). 

4.  A  new  §  207.260  is  added, 
immediately  after  §  207.259a,  to  read  as 
follows: 

S  207.260    Maintenance  and  Inspection  of 
property. 

As  long  as  the  mortgage  is  insured  or 
held  by  the  Commissioner,  the 
mortgagor  must  maintain  the  insured 
project  in  accordance  with  the  physical 
condition  requirements  in  24  CFR  part 
5,  subpart  G:  and  the  mortgagee  must 
inspect  the  project  in  accordance  with 
the  physical  inspection  requirements  in 
24  CFR  part  5,  subpart  G. 

PART  266— HOUSING  RNANCE 
AGENCY  RISK-SHARING  PROGRAM 
FOR  INSURED  AFFORDABLE 
MULTIFAMILY  PROJECT  LOANS 

5.  The  authority  citation  for  24  CFR 
part  266  continues  to  read  as  follows: 

Authority:  12  U.S.C  1707;  42  U.S.C 
353S(d). 

S  266.505    [Amended] 

6.  Section  266.505  is  amended  by 
removing  and  reserving  paragraph 
(b)(6). 

7.  A  new  §  266.507  is  added,  to  read 
as  follows: 

S  266.507    Maintenance  requirements. 

The  mortgagor  must  maintain  the 
project  in  accordance  with  the  physical 
condition  standards  in  24  CFR  part  5, 
subpart  G. 

8.  In  §  266.510,  paragraph  (a)  is 
revised  to  read  as  follows: 

S  266.510    HFA  responsibilities. 

(a)  Inspections.  The  HFA  must 
perform  inspections  in  accordance  with 


the  physical  inspection  procedures  in 
24  CFR  part  5.  subpart  G. 


PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

9.  The  authority  citation  for  24  CFR 
part  880  continues  to  read  as  follows: 

Audiority:  42  U.S.C.  1437a,  1437c,  1437f, 
3535(d],  12701,  and  13611-13619. 

10.  Section  880.201  is  amended  by 
revising  the  definition  of  "Decent,  safe 
and  sanitary",  to  read  as  follows: 

S  880.201    Definitions. 


Decent,  safe,  and  sanitary.  Housing  is 
decent,  safe,  and  sanitary  if  it  meets  the 
physical  condition  requirements  in  24 
CFR  part  5,  subpart  G. 


§880.207    [Amended] 

11.  Section  880.207  is  amended  by 
removing  and  reserving  paragraph  (a). 

PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

12.  The  authority  citation  for  24  CFR 
part  881  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437t 
3535(d),  12701.  and  13611-13619. 

13.  Section  881.201  is  amended  by 
revising  the  definition  of  "Decent,  safe 
and  sanitary,  to  read  as  follows: 

§881.201    Definitions. 

•        •        »        *        • 

Decent,  safe,  and  sanitary.  Housing  is 
decent,  safe,  and  sanitary  if  it  meets  the 
ph]r5ical  condition  requirements  in  24 
CFR  part  5,  subpart  G. 


§881.207    [Amended] 

14.  Section  881.207  is  amended  by 
removing  and  reserving  paragraph  (a). 

PART  882— SECTION  8  MODERATE 
REHABILITATION  PROGRAMS 

15.  The  authority  citation  for  24  CFR 
part  882  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  353S(d). 

16.  In  §  882.102,  paragraph  (b)  is 
amended  by  revising  the  definition  of 
"Decent,  safe,  and  sanitary";  and  by 
removing  the  definition  ot  "Housing 
quality  standards  (HQSf".  to  read  as 
follows: 

§882.102    Definitions. 

•        •        *        •        • 

(b)  *  •  • 

Decent,  safe,  and  sanitary.  Housing  is 
decent,  safe,  and  sanitary  if  it  meets  the 
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physical  condition  standards  in  24  CFR. 
part  5,  subpart  G. 

*  *        •        •        * 

17.  Section  882.^4  is  revised  to  read 
as  follows: 

§882.404    Physical  condition  standards; 
physical  inspection  requirements. 

(a)  Compliance  with  physical 
condition  standards.  Housing  in  this 
program  must  be  maintained  and 
inspected  in  accordance  with  the 
requirements  in  24  CFR  part  5,  subpart 
G. 

(b)  Space  and  security.  In  addition  to 
the  standards  in  24  CFR  part  5,  subpart 
G,  a  dwelling  imit  used  in  the  Section 
8  moderate  rehabilitation  program  that 
is  not  SRO  housing  must  have  a  living 
room,  a  kitchen  area,  and  a  bathroom. 
Such  a  dwelling  unit  must  have  at  least 
one  bedroom  or  living/sleeping  room  for 
each  two  peraons. 

(c)  Special  housing  types.  The 
following  provisions  in  24  CFR  part  982, 
subpart  M  (Special  Housing  Types) 
apply  to  the  Section  8  moderate 
rehabilitation  program: 

(1)  24  CFR  982.605(b)  (for  SRO 
housing).  For  the  Section  8  moderate 
rehabilitation  SRO  program  under 
subpart  H  of  this  part  882,  see  also 

§  882.803(b). 

(2)  24  CFR  982.609(b)  (for  congregate 
housing). 

(3)  24  CFR  982.614(c)  (for  group 
homes). 

(d)  Compliance  with  lead-based  paint 
requirements.  Housing  used  in  the 
Section  8  moderate  rehabilitation 
program  must  comply  with  the  lead- 
based  paint  requirements  in  §  982.401(j). 
For  purposes  of  the  SRO  program, 
however,  see  §  882.803(b). 

18.  Section  882.803  is  amended  by 
revising  paragraph  (b),  to  read  as 
follows: 

§882.803    Project  eligibility  and  othw 
requirements. 

•  *        •        *        • 

(b)(1)  Physical  condition  standards. 
Section  882.404  applies  to  this  program; 
however,  the  lead-based  paint 
requirements  in  §  982.401(j)  of  this  title 
do  not  apply  to  this  program,  since 
these  SRO  imits  will  not  bouse  children. 

(2)  Site  standards,  (i)  The  site  must  be 
adequate  in  size,  exposure,  and  contour 
to  accommodate  the  number  and  type  of 
units  proposed;  adequate  utilities  and 
streets  must  be  available  to  service  the 
site.  (The  existence  of  a  private  disposal 
system  and  private  sanitary  water 
supply  for  the  site,  approved  in 
accordance  with  local  law,  may  be    . 
considered  adequate  utilities.) 

(ii)  The  site  must  be  suitable  itom  the 
standpoint  of  facilitating  and  furthering 


full  compliance  with  the  applicable 
provisions  of  title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000d-2000d-4), 
title  Vm  of  the  Civil  Rights  Act  of  1968 
(42  U.S.C.  3601-19),  E.G.  11063  (as 
amended  by  E.G.  12259;  3  CFR,  1959- 
1963  Comp.,  p.  652  and  3  CFR,  1980 
Comp..  p.  307),  and  HUD  regulations 
issued' pursuant  thereto. 

(iii)  The  site  must  be  accessible  to 
social,  recreational,  educational, 
commercial,  and  health  facilities,  and 
other  appropriate  mimicipal  facilities 
and  services. 


PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— STATE  HOUSING 
AGENaES 

19.  The  authority  citation  for  24  CFR 
part  883  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f, 
3535(d),  and  13611-13619. 

20.  Section  883.302  is  amended  by 
adding  a  definition  of  "Decent,  safe,  and 
sanitary",  in  alphabetical  order;  and  by 
removing  the  definition  of  "MPS 
(Minimum  Property  Standards";  to  read 
as  follows: 

§883.302    Definitions. 


24.  In  §884.110,  paragraph  (b)  is 
revised  to  read  as  follows: 

§884.110   Types  of  housing  and  property 
standards. 


Decent,  safe,  and  sanitary.  Housing  is 
decent,  safe,  and  sanitary  if  it  meets  Qie 
physical  condition  requirements  in  24 
CFR  part  5,  subpart  G. 


§883.310    [Amended] 

21.  Section  883.310  is  amended  by 
removing  and  reserving  paragraphs 
(a)(1)  and  (b)(1). 

PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM. 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

22.  The  authority  citation  for  24  CFR 
part  884  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a,  1437c,  1437f, 
3535(d),  and  13611-13619. 

23.  Section  884.102  is  amended  by 
revising  the  definition  of  "Decent,  safe, 
and  sanitary";  and  by  removing  the 
definition  of  "Minimum  property 
standards";  to  read  as  follows: 

§884.102    Definitions. 

•        •        •        *        • 

Decent,  safe,  and  sanitary.  Housing  is 
decent,  safe,  and  sanitary  if  it  meets  the 
physical  condition  requirements  in  24 
CFR  part  5.  subpart  G. 


(b)  Participation  in  this  program 
requires  compliance  with: 

(1)  {Reserved] 

(2)  In  the  case  of  congregate  housing, 
the  appropriate  HUD  guidelines  and 
standsj^s; 

(3)  HUD  requirements  pursuant  to 
section  209  of  the  HCD  Act  for  projects 
for  the  elderly,  disabled,  or 
handicapped; 

(4)  HUD  requirements  pertaining  to 
noise  abatement  and  control;  and 

(5)  Applicable  State  and  local  laws, 
codes,  ordinances,  and  regiilations. 


PART  886-SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— SPECIAL  ALLOCATIONS 

25.  The  authority  citation  for  24  CFR 
part  886  continues  to  read  as  follows: 

Authority:  42  U.S.C  1437a.  1437c,  1437f, 
3535(d),  and  13611-13619. 

26.  Section  886.102  is  amended  by 
revising  the  definition  of  "Decent,  Safe 
and  Sanitary",  to  read  as  follows: 

§886.102    Definitions. 

•        •        *        •        * 

Decent.  Safe,  and  Sanitary.  Housing  is 
decent,  safe,  and  sanitary  if  it  meets  the 
physical  condition  requirements  in  24 
CFR  part  5,  subpart  G. 

27.  Section  886.113  is  amended  by 
revising  the  heading;  by  removing  the 
introductory  text;  by  revising 
paragraphs  (a)  and  (b);  by  removing  and 
reserving  paragraphs  (c)  through  (h);  by 
removing  and  reserving  paragraphs  (j) 
through  (m);  and  by  revising  the 
introductory  text  of  paragraph  (n);  to 
read  as  follows: 

§886.113    Physical  common  standards; 
physical  Inspection  requirements. 

(a)  General.  Housing  used  in  this 
program  must  be  maintained  and 
inspected  in  accordance  with  the 
requirements  in  24  CFR  part  5,  subpart 
G. 

(b)  Space  and  security.  In  addition  to 
the  standards  in  24  CFR  part  5,  subpart 
G.  the  dwelling  unit  must  have  a  living 
room,  a  kitchen  area,  and  a  bathroom. 
The  dwelling  unit  must  have  at  least 
one  bedroom  or  living/sleeping  room  for 
each  two  persons. 
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(n)  Congregate  housing.  In  addition  to 
the  foregoing  standards,  the  following 
standards  apply  to  congregate  housing: 

•  •        •        •        * 

28.  Section  886.302  is  amended  by 
revising  the  definition  of  "Decent,  safe, 
and  sanitary,  to  read  as  follows: 

1888.302    Definitions. 

•  *        •        *        • 

Decent,  safe,  and  sanitary.  Housing  is 
decent,  safe,  and  sanitary  if  it  meets  the 
physical  condition  requirements  in  24 
CFR  part  5,  subpart  G. 

•  *        •        •        • 

29.  Section  886.307  is  amended  by 
revising  the  heading;  by  removing  the 
introductory  text;  by  revising 
paragrapns  (a)  and  (b);  by  removing  and 
reserving  paragraphs  (c)  through  (h);  by 
removing  and  reserving  paragraphs  (|) 
through  (1);  by  revising  the  introductory 
text  of  paragraphs  (m)  and  (n);  and  by 
removing  paragraphs  (o)  and  (p);  to  read 
as  follows: 

1888.307   Physical  condttlon  ctandante; 
physical  Inspection  requirsmants. 

(a)  General.  Housing  assisted  imder 
this  part  must  be  maintained  and 
inspected  in  accordance  with  the 
requirements  in  24  CFR  part  5,  subpart 
G. 

(b)  Space  and  security.  In  addition  to 
the  standards  in  24  CFR  part  5,  subpart 
G,  the  dwelling  unit  must  have  a  living 
room,  a  kitchen  area,  and  a  bathroom. 
The  dwelling  unit  must  have  at  least 
one  bedroom  or  living/sleeping  room  for 
each  two  persons. 

(m)  Congregate  housing.  In  addition 
to  the  foregoing  standards,  the  following 
standards  apply  to  congregate  housing: 


(n)  Independent  group  residence.  In 
addition  to  the  foregoing  standards,  the 
standards  in  24  CFR  887.467  (a)  through 
(g)  apply  to  independent  group 
residences. 

PART  891— SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY  AND  PERSONS 
WITH  DISABIUTIES 

30.  The  authority  citation  for  24  CFR 
part  891  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701q;  42  U.S.C. 
1437f,  3535(d).  and  8013. 

31.  In  subpart  A  of  part  891,  a  new 
§  891.180  is  added,  to  read  as  follows: 

§  891.180    Physical  condition  standards; 
physical  Inspection  requirements. 

Housing  assisted  under  this  part  must 
be  maintained  and  inspected  in 
accordance  with  the  requirements  in  24 
CFR  part  5,  subpart  G. 

PART  965-PHA-OWNED  OR  LEASED 
PROJECTS-OENERAL  PROVISIONS 

32.  The  authority  citation  for  24  CFR 
part  965  continues  to  read  as  follows: 

Authority:  2  U.S.C.  1437, 1437a,  1437d, 
1437g,  and  3535(d).  Subpart  H  is  also  issued 
under  42  U.S.C  4821-4846. 

33.  In  part  965,  a  new  subpart  F, 
consisting  of  §  965.601,  is  added,  to  read 
as  follows: 

Subpart  F — Physical  CorKJition 
Standards  and  Physical  Inspection 
Requirements 

§  965.601    Physical  condition  standards; 
physical  Inspection  requirements. 

Housing  owned  or  leased  by  a  PHA, 
and  public  housing  owned  by  another 
entity  approved  by  HUD,  must  be 
maintained  in  accordance  with  the 


physical  condition  standards  in  24  CFR 
part  5,  subpart  G.  For  each  PHA,  HUD 
will  perform  an  independent  physical 
inspection  of  a  statistically  valid  seunple 
of  such  housing  based  upon  the 
physical  condition  standards  in  24  CFR 
part  5,  subpart  G. 

PART  983— SECTION  8  PROJECT- 
BASED  CERTIHCATE  PROGRAM 

34.  The  authority  citation  for  24  CFR 
part  983  continues  to  read  as  follows: 

Authority:  42  U.S.Q  1437f  and  3535(d). 

35.  Section  983.5  is  revised  to  read  as 
follows: 

§  983.5    Physical  condition  standards; 
physical  Inspection  requirements. 

(a)  General.  Housing  used  in  this 
program  must  be  maintained  and 
inspected  in  accordance  with  the 
requirements  in  24  CFR  part  5,  subpart 
G. 

(b)  Space  and  security.  In  addition  to 
the  standards  in  24  CFR  part  5,  subpart 
G,  the  dwelling  unit  must  have  a  living 
room,  a  kitchen  area,  and  a  bathroom. 
The  dwelling  unit  must  have  at  least 
one  bedroom  or  living/sleeping  room  for 
each  two  persons. 

(c)  Lead-based  paint.  24  CFR 
982.401  (j)  applies  to  assistance  under 
this  part. 

Dated:  August  26, 1998. 
Andrew  Cuomo, 
Secretary. 
[FR  Doc.  98-23421  Filed  8-31-98;  8:45  am] 
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DEPARTMEffT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  5,  200. 236,  266. 880.  886, 
and  982 

(Docket  No.  FR-4321-F-03] 

RIN  2501-AC49 

Unifonn  Financial  Reporting  Standards 
for  HUD  Housing  Programs 

agency:  OHlce  of  the  Secretary,  HUD. 
ACTKM:  Final  rule. 

summary:  This  rule  makes  final  a  June 
30, 1998  proposed  rule  that  proposed  to 
establish  for  HUD's  Public  Housing, 
Section  8  housing,  and  muhifamily 
insured  housing  programs  uniform 
annual  financial  reporting  standards. 
The  rule  requires  public  housing 
agencies  and  project  owners  of  HUD- 
assisted  housing,  which  already,  under 
longstanding  regulatory  and  contractual 
requirements,  submit  financial 
information  on  aimual  basis  to  HUD  to 
submit  this  information  electronically  to 
HUD.  The  rule  also  requires  that  the 
aimual  financial  information  to  be 
submitted  to  HUD  must  be  prepared  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP). 
Electronic  submission  is  important  in 
reducing  the  administrative  burden  that 
manual  submission  presents  to  housing 
authorities,  project  owners,  mortgagees 
and  HUD.  It  is  also  important  in 
bringing  HUD  and  its  program  partners 
up-to-date  with  modem  technology. 
Reporting  in  GAAP  is  important  because 
GAAP  accounting  is  more  widely 
accepted  and  allows  for  financial 
consistency  among  various  entities. 

The  objective  of  this  rule  is  to 
standardize  the  annual  financial 
information  submission  process  and, 
through  standardization,  bring 
consistency  and  increased  fairness  to 
the  evaluation  of  the  financial  condition 
of  housing  assisted  under  various  HUD 
programs.  This  final  rule  takes  into 
consideration  public  comments  received 
on  the  June  30, 1998  proposed  rule. 
EFFECTIVE  DATE:  October  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  the  Real 
Estate  Assessment  Center,  Attention 
Paul  Maxwell,  Department  of  Housing 
and  Urban  Development,  490  L'Enfant 
Plaza  East.  SW,  Room  8204, 
Washington,  DC  20410;  telephone  (202) 
755-7540,  ext.  132  (this  is  not  a  toll-fi«e 
number).  Persons  with  hearing  or 
speech  impairments  may  access  that 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8399. 


SUPPLEMENTARY  INFORMATION: 
I.  The  Proposed  Rule 

On  June  30, 1998  (63  FR  35662),  HUD 
published  a  proposed  rule  that  would 
establish  for  HI^'s  public  housing. 
Section  8  housing,  other  assisted 
housing,  and  muhifamily  insured 
housing  programs  annual  financial 
reporting  standards.  The  rule  proposed 
to  require  public  housing  agencies  and 
project  owners  of  HUD-assisted  housing, 
which  already,  under  longstanding 
regulatory  and  contractual 
requirements,  submit  financial 
information  on  annual  basis  to  HUD  to 
submit  this  information  electronically  to 
HUD  in  accordance  with  a  standardized 
format  to  be  established  by  HUD.  The 
rule  also  proposed  that  the  annual 
financial  information  to  be  submitted  to 
HUD  must  be  prepared  in  accordance 
with  generally  accepted  accoimting 
principles  (GAAP). 

Electronic  Submission 

Electronic  submission  was 
determined  important  in  reducing  the 
administrative  burden  that  manual 
submission  presents  to  housing 
authorities,  project  owners,  mortgagees 
and  HUD.  It  is  also  important  in 
bringing  HUD  and  its  program  partners 
up-to-date  with  modem  technology. 
With  the  dramatic  growth  of  personal 
computer  ownership,  reports  are 
compiled  electronically  and  electronic 
reporting  will  allow  for  the  rapid 
submission  of  the  reports  and  enhances 
HUD's  ability  to  analyze  these  reports 
quickly,  which  is  of  benefit  to  the 
reporting  entities  (or  individuals). 

GAAP  Accounting 

The  mle  also  proposed  to  require  that 
the  annual  financial  information  to  be 
reported  to  HUD  must  be  prepared  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP). 
"Generally  accepted  accounting 
principles"  has  Ae  meaning  specified  in 
generally  accepted  auditing  standards 
issued  by  the  American  Institute  of 
Certified  Public  Accountants  (AICPA). 
Under  GAAP,  the  accounting  principles 
and  financial  reporting  standards  are 
established  by  the  Governmental 
Accounting  Standards  Board  (GASB)  for 
governmental  entities,  and  by  the 
Financial  Accounting  Standards  Board 
(FASB)  for  nongovernmental  entities. 
Reporting  in  GAAP  was  determined 
important  because  GAAP  accounting  is 
more  widely  accepted  and  allows  Cor 
financial  consistency  among  various 
entities.  HUD's  FHA  muhifamily 
program  participants  are  already 
reporting  in  GAAP  (and  have  been  for 
sometime).  The  requirement  for  all 
financial  reports  to  be  prepared  in 


accordance  with  GAAP  would  bring 
public  housing  agencies  (PHAs)  under 
similar  accounting  standards  as  FHA 
muhifamily  program  participants, 
thereby  increasing  consistency  and 
fairness  in  the  reporting  process, 
including  the  evaluation  of  these 
reports. 

Report  Submission  Date 

The  rule  proposed  that  the  annual 
submission  date  for  the  report  would  be 
sixty  (60)  days  after  the  end  of  the 
covered  entity's  fiscal  year.  The 
proposed  report  due  date  was  consistent 
with  the  reporting  deadline  established 
for  multifamily  program  participants, 
and  would  have  added  an  additional  15 
days  to  the  established  annual  reporting 
deadline  for  PHAs. 

Standardized  Format 

In  the  proposed  mle,  HUD  explained 
that  the  format  of  the  financial  report 
would  be  substantially  the  same  for  all 
covered  programs,  although  the  format 
may  vary  in  certain  respects  to  reflect 
di^rent  types  of  reporting  entities  (e.g., 
owners  of  multifamily /FHA-related 
housing  vs.  PHAs).  However,  the 
content  of  the  aimual  financial  report  to 
be  submitted  to  HUD  would  not  have 
been  materially  altered  by  the  proposed 
mle;  the  proposed  mle  would  have 
continued  to  require  much  of  the 
financial  information  that  is  now 
submitted  to  HUD.  The  manner  in 
which  the  financial  information  is 
prepared  and  the  format  in  which  it  is 
submitted  would  be  altered  by  the 
requirements  to  comply  with  GAAP  and 
to  submit  the  report  electronically  and 
in  a  standardized  format.  A 
standardized  format  is  anticipated  to 
bring  imiformity  and  consistency  to  the 
evaluation  of  the  financial  data. 
Electronic  submission  is  anticipated  to 
bring  efficiency  to  the  process  and 
reduce  administrative  burden. 

Covered  Programs 

HUD  proposed  to  apply  the  uniform 
financial  reporting  standards  to  owners 
and/or  administrators  of  housing  imder 
the  following  HUD  programs: 

1.  Public  Housing 

The  reporting  requirements  would 
apply  to  PHAs  receiving  assistance 
under  sections  5,  9,  or  14  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437c, 
1437g,  and  14377)  (the  1937  Act). 

2.  PHAs  Administering  Section  8 
Housing  Assistance  Payments  Programs 

The  reporting  requirements  would 
apply  to  PHAs  as  contract 
administrators  for  any  Section  8  project- 
based  or  tenant-based  housing 
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assistance  payments  program,  which 
includes  assistance  imder  the  following 
programs: 

(i)  Section  8  project-based  bousing 
assistance  payments  programs, 
including,  but  not  limited  to,  the 
Section  8  New  Constmction,  Substantial 
Rehabihtation,  Loan  Management  Set- 
Aside.  Property  Di^Ktsition.  and 
Moderate  Reh^ilitation  (including  the 
Single  Room  Occupancy  program  for 
homeless  individuals); 

(ii)  Section  8  Project-B^ed  Cmtificale 
programs; 

(ill)  Any  program  providing  Section  8 
project-bused  renewal  contracts;  and 

(iv)  Section  8  tenant-based  assistance 
under  the  Section  8  Certificate  and 
Voucher  program. 

3.  Owners  of  Housing  Receiving  Section 
8  Project-Based  Housing  Assistance 

The  reporting  requirements  would 
af^ly  to  owners  of  housing  assisted 
undn  any  Sectitsi  8  project-based 
houring  assistance  payments  program: 

(i)  Including,  but  not  limited  to.  the 
Section  8  New  Ccmstraction.  Substantial 
Rehabilitati(m.  Loan  Management  Set- 
Aside,  and  Property  Dispoeitian 
programs; 

(ii)  Excluding  the  Section  8  Moderate 
Rehabilitation  Program  (which  includes 
the  Single  Room  C)ocupancy  program  for 
homeless  individuals)  and  the  Section  8 
Project-Based  Certificate  Program. 

4.  Multifamily  Housing 

The  reporting  reeuirements  would 
api^  to  owners  of  housing  receiving 
assistance  or  loans  under  ue  following 
HUDinograms: 

(!)  Section  202  Program  of  SuppcHtive 
Housing  for  the  Elderly; 

(ii)  Secti<m  811  Pro-am  of  Supportive 
Housing  ftff  Persons  with  Disabilities; 
and 

(iii)  Section  202  loan  program  for 
projects  for  the  eMeiiy  and  handicapped 
(including  202/8  inojects  and  202/162 
projects). 

Tha  reporting  requirements  would 
abo  apply  to  owners  of  all  housing  with 
mortgages  insured,  coinsured.  or  Md 
by  HUD,  or  housing  that  is  reoriving 
assistance  from  HUD.  Such  housing 
would  iBclude.  but  may  not  be  limited 
to.  housing  under  the  Mlewing 
mthorities: 

(iv)  Section  207  of  die  National 
HoH^  Act  (^aiA)  (12  U.S.C  1701  et 
seq.)  (Rental  Housing  Insurance); 

(v)  Secdon^ia  ofthe  NHA 
(Cooperative  Housing  Insurance); 

(vi)  Section  220  ofthe  NHA 
(Rdiabilitation  and  Neighborhood 
ConservatiaD  Housing  Insurance); 

(vii)  Section  221(d)(3)  and  (5)  ofthe 
NHA  (Housing  for  Moderate  bcame  and 
Displaced  Families); 


(viii)  Section  221(d)(4)  ofthe  NHA 
(Housing  for  Moderate  Income  and 
Displaced  Families); 

(ix)  Section  231  ofthe  NHA  (Housing 
for  Elderly  Pers<ms); 

(x)  Section  232  of  the  NHA  (Mortgage 
Insiuance  for  Niusing  Homes. 
Intermediate  Care  Fadhties.  Board  and 
Care  Homes); 

(xi)  Section  234(d)  ofthe  NHA 
(Rental)  (Mortgage  Insurance  for 
Condominiums); 

(xii)  Section  236  ofthe  NHA  (Rental 
and  Cooperative  Housing  for  Lower 
Income  Families); 

(xiii)  Section  241  of  the  NHA 
(Supplemental  Loans  for  Muhifamily 
Projects);  and 

(xiv)  Section  542(c)  of  the  Housing 
and  Commimity  Development  Act  cl 
1992  (12  U.S.C  1707  note)  (Housing 
Finance  Agency  Risk  .Sharing  Program). 

Proposed  Implementation  Scheduk. 
As  d^cribed  in  the  June  30. 1998 
proposed  rule,  kx  PHAs  (as  recipients  of 
assistance  under  sections  5. 9.  or  14,  or 
as  contract  administrators  of  the  various 
Section  8  assisted  housing  programs 
listed  above).  HUD  proposed  that  the 
requirement  of  electronic  submissian  of- 
GAAP-based  financial  repots,  in  the 
manner  and  in  the  frnmat  jnescribed  by 
HUD.  would  b^in  with  those  PHAs 
with  fiscal  years  ending  September  30. 
1999  and  l^er.  Uiuudited  financial 
statements  would  be  required  60  days 
after  the  PHA's  fiscal  year  end  (i.e., 
November  30. 1999).  and  audited 
financial  statements  would  then  be 
required  no  later  than  9  mcmths  after  the 
PHA's  fiscal  year  end.  m  accordance 
mth  the  &og^  Audit  Amendments  Act 
of  1996  and  revised  0MB  Circular  A- 
133.  For  all  other  entities  to  wkicfa  this 
rule  would  apply  ("other  covered     . 
entities").  HUD  proposed  that  the 
requirement  of  electnmic  submission  oi 
GAAP-based  audited  finamdal  reports, 
as  provided  in  this  mle,  would  begin 
wiUi  those  other  covered  entities  vrith 
fiscal  years  ending  Decwnbar  31. 1998 
and  later. 

n.  ClMBgas  at  the  FiMl  lide  Stage 

ThB  initial  due  date  for  the  recupt  <tf 
public  oomBMnts  on  the  pn^Msed 
unifonn  finanrial  reporting  standards 
vras  July  30. 1998.  HUD  pi^lished  a 
notice  extending  the  deadline  for  public 
comments  until  August  13. 1998  (63  FR 
41754).  HUD  received  73  comments  on 
the  proposed  rule. 

As  a  resuh  (rfthe  puUic  cranments. 
the  following  two  changes  were  made  to 
the  rule  at  the  final  rule  stage. 


1.  Report  Submission  Deadline  for 
Multifamily  Housing  Properties  Is  April 
30, 1 999  for  First  Year  of  Compliance 

The  final  rule  provides  that  fdt  the 
first  3rear  of  implementation  of  the 
uniform  financial  reporting 
requirements,  the  aimual  report 
submission  deadline  for  entities  (or 
individuals)  vfith  fiscal  years  ending 
December  31, 1998  reporting  on 
multifamily  housing  properties  is  April 
30. 1998  for  the  first  year  of  omipliance 
only. 

2.  Qarification  (^  Owno' Responsibility 
for  Submission  of  Financial  Report 

The  final  nde  clarifies  that  the  o%vner 
is  respoosible  for  the  submission  of  the 
financial  report. 

in.  Discnasioa  of  PaUic  Comaaents 

The  majority  ofthe  public 
commenters  on  this  rule  supported  the 
(Nroposed  changes  in  annual  financial 
reporting  announced  in  the  June  30, 
1998  proposed  rule.  The  commenters 
stated  that  accounting  in  accordance 
with  GAAP  and  electronic  submission 
reporting  wen  steps  in  the  right 
direction.  They  commented  that: 
reporting  in  acomlance  with  GAAP  will 
luing  more  standardization  and  thus 
more  omiprehensive  understanding  of 
financial  reports  produced  by  housing 
authorities;  a  significant  byproduct  of 
ibs  conversion  to  GAAP  wdll  be  to  make 
agencies  mudi  more  conversant  vrith 
the  private  industry;  and  use  ai 
electnmic  submission  of  annual 
statsuMnts  via  the  internet  would  result 
in  significant  benefits  to  both  HUD  and 
program  participants.  The  majority  of 
the  commenters  supporting  these 
changes,  howevo'.  expressed 
reservations  about  certain  components 
ofthe  proposed  rule,  and  particiilarly 
exproased  reservations  Aout  the 
following  three  areas.  First,  the 
commenters  expressed  concern  that  the 
implementation  data  for  finandal 
reptHting  changes  was  too  eerly.  and 
would  not  allow  siiffident  time  to  make 
the  conversion  to  GAAP  and  electronic 
sutanissitm.  Second,  the  cranmenters 
expresaed  concern  that  there  would  be 
inaeased  costs  as  a  lesuh  of  conversion 
to  GAAP  and  electronic  strfimission. 
Third,  the  commenters  expressed 
concern  about  the  annual  report 
submissi(m  due  date.  The  commentos 
thought  a  report  due  date  of  60  days 
after  the  ma  of  the  fiscal  ye^  was  not 
reesonable.  particulariy  during  the  first 
]fear  of  compUanoe  with  the  r^xtrting 
requirements. 

As  already  noted  in  section  n  of  this 
preamble,  the  final  rule  provides  for  an 
extmded  report  due  date  for  the  first 
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year  of  compliance  for  entities  (or 
individuals)  with  fiscal  years  ending 
December  31, 1998  and  reporting  on 
multifamily  housing  properties.  For 
PHAs,  the  final  rule  provides,  as  did  the 
proposed  rule,  for  compliance  with  the 
reporting  requirements  begiiming  with 
fiscal  years  ending  September  30, 1999 
and  later.  The  longer  implementation 
period  for  PHAs,  and  the  changes  made 
by  this  final  rule  with  respect  to 
multifamily  housing  properties,  should 
address  to  a  significant  degree  concerns 
about  the  implementation  date,  and 
should  minimize  costs  concerns  raised 
by  the  commenters  as  will  be  discussed 
further  below.  The  following  provides  a 
more  detailed  discussion  of  these 
concerns  as  well  as  other  issues  raised 
by  the  public  commenters  on  the  June 
30, 1998  proposed  rule. 

A.  General  Comments  on  the  Proposed 
Rule 

The  Public  Comment  Period  for  the  Rule 
Was  Not  Sufficient 

Several  commenters  responded  that  a 
30-day  comment  period  for  the 
proposed  rule  was  inadequate.  The 
commenters  stated  that  30  days  is  not 
sufficient  time  for  a  rule  that  addresses 
such  critically  important 
responsibilities  of  housing  providers. 

HUD  notes  that  the  public  comment 
period  for  this  rule  was  extended 
through  August  13, 1998  in  response  to 
commenters'  request.  Additionally. 
HUD  notes  that  although  the  financial 
reporting  changes  proposed  in  the  June 
30, 1998  rule  address  important 
responsibilities,  the  changes  themselves 
are  not  dramatic.  First,  the  rule  does  not 
impose  a  new  annual  financial  reporting 
requirement.  The  statutes,  regulations 
and  contracts  governing  HUD  housing 
programs  currently  provide  for  the 
annual  submission  of  financial 
information  to  HUD,  as  well  as  such 
other  information  that  HUD  may  require 
to  monitor  compliance  with  program 
statutory,  regulatory,  and  contractual 
requirements. 

Second,  the  financial  information  to 
be  submitted  is  not  changed 
significantly  by  this  rule.  As  the 
proposed  rule  stated,  much  of  the 
financial  information  that  is  now 
submitted  to  HUD  would  continue  to  be 
submitted  to  HUD.  The  changes  in 
financial  information  that  HUD  has 
targeted  for  revision  are  those  that  result 
in  a  needed  update  to  reflect  existing 
requirements,  the  elimination  of 
redundant  information,  or  greater  ■ 
standardization.  These  changes  are 
designed  to  reduce  the  administrative 
burden  of  preparing  the  aimual  financial 
information. 


Third.  FHA  multifamily  program 
participants  have  been  reporting  in 
accordance  with  GAAP  for  a  substantial 
period  of  time.  There  are  some  changes 
in  GAAP  reporting  for  the  annual 
financial  report  to  be  submitted  by 
multifamily  program  participants  but 
these  changes  are  those  that  primarily 
result  from  the  issuance  of  an  updated 
chart  of  accounts  that  captures 
accounting  information  Uiat  is  already 
separately  recorded  by  project  owners. 
PHAs  that  have  not  yet  converted  to 
GAAP  (and  a  number  of  PHAs  already 
have)  will  not  be  disadvantaged  by  the 
new  reporting  requirements  because 
again  the  final  rule  provides,  as  did  the 
proposed  rule,  that  reporting  in 
accordance  with  the  uniform  financial 
reporting  requirements  will  begin  with 
PHAs  with  fiscal  years  ending 
September  30. 1999  and  later. 

Fourth,  electronic  reporting  should 
not  create  an  undue  administrative 
burden  for  entities  covered  by  this  rule. 
With  the  dramatic  growth  of  personal 
computer  ownership  and  the  even  more 
dramatic  growth  of  internet  access 
through  personal  computers,  most 
entities,  including  small  entities,  have 
internet  access.  As  discussed  later  in 
this  rule,  PHAs  and  FHA  multifamily 
program  participants  are  already 
submitting  electronically  to  HUD  data 
necessitated  imder  other  program 
requirements. 

Fifth,  as  the  June  30, 1998  proposed 
rule  discussed,  in  the  development  of 
the  uniform  financial  reporting 
requirements,  HUD  created  working 
groups  involving  HUD's  program 
participants  and  others  familiar  with 
both  FHA  properties  and  public  housing 
properties,  GAAP  reporting  and 
electronic  submission,  to  examine  the 
annual  financial  information  that  is  now 
submitted  to  HUD  and  how  preparation 
and  evaluation  of  that  information  could 
be  made  less  burdensome  while 
preserving  the  enforcement  integrity  of 
the  information.  HUD  also  posted  this 
rule  on  HUD's  web  page  to  provide 
greater  dissemination  of  notice  of  this 
proposed  rulemaking,  and  the  Federal 
Re^ster  also  provides  electronic  posting 
of  published  rules.  Given  the  pre- 
publication  discussions  with  program 
participants,  the  limitation  on  changes 
to  financial  reporting  requirements 
proposed  by  the  June  30, 1998,  and  the 
benefits  to  be  reaped  through 
implementation  of  uniform  financial 
reporting  requirements,  HUD  believes 
that  the  comment  period  provided  was 
adequate. 


The  Rule  Needs  to  Provide  Additional 
Information  About  the  Financial 
Reporting  Requirements 

Several  commenters  stated  that  the 
proposed  rule  failed  to  provide  the 
specifics  on  the  implementation  of  the 
reporting  requirements  and  on  the 
financial  information  to  be  provided. 
One  commenter  stated  that  the  proposed 
rule  failed  to  describe  what  information 
is  to  be  submitted  and  by  whom. 
Another  commenter  asked  who  will 
provide  the  necessary  software  and 
training  that  will  be  needed  in 
complyine  with  these  requirements. 

HlID  believes  that  the  proposed  rule 
was  clear  on  the  implementation 
schedule  of  the  uniform  financial 
reporting  requirements,  both  in  the 
preamble  to  the  rule  and  the  text  of  the 
rule.  That  schedule  is  also  foimd  later 
in  Section  IV  of  this  preamble  under  the 
heading  "Compliance  Schedule  for    ~ 
Uniform  Financial  Reporting 
Requirements."  With  respect  to  the 
details  of  the  financial  informaticm  to  be 
reported.  HUD's  current  regulations, 
and  indeed  other  agency  r^ulations. 
have  not  provided  in  regulatory  text  the 
details  of  the  financial  information  to  be 
submitted.  This  information  can  be 
lengthy  and  technical  and  not  suitable 
for  an  authority  (the  Code  of  Federal 
Regulations)  which  is  updated  only 
once  a  year.  The  regulation  provides  the 
broad  reporting  requirements,  but  the 
specifics  of  the  financial  information  is 
left  to  supplraaental  documents  such  as 
handbooks  and  guidebooks,  which 
allow  for  a  more  detailed  discussion  of 
the  financial  information  to  be 
submitted  (and  therefore  more  helpful), 
allows  for  examples  and  model  reports 
to  be  included,  and  can  be  corrected  and 
updated  easily,  as  a  result  of  users' 
suggestions  and  recommendations,  and 
as  a  result  of  experience  in  using  the 
model  reports  and  forms  provided. 

HUD's  approach  to  the  uniform 
reporting  requirements  will  follow  this 
traditional  practice.  As  changes  have 
come  about  in  reporting  requirements, 
HUD  developed  the  necessary  guidance 
for  its  program  participants.  For 
example,  when  revisions  were  made  to 
OMB  Qrcular  A-133  (Audits  of  States. 
Local  Governments,  and  Nonprofit 
Organizations)  as  a  result  of  changes 
made  by  the  Single  Audit  Amendments 
Act  of  1996  (Pub.  L.  104-156,  approved 
July  5, 1996),  HUD  developed  and 
issued  the  necessary  guidance  to  assist 
program  participants  in  understanding 
and  complying  with  the  changes  made 
by  this  statute  and  the  revised  circular. 
HUD  revised  and  issued  Handbook 
2000.04  REV-2  on  Consolidated  Audit 
Guide  for  Audits  of  HUD  Programs. 
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HUD  also  issued  a  notice  to  all 
multifamily  project  mortgagors  on  the 
new  audit  requirements  resulting  from 
the  statute  and  legislation  (Notice  H- 
98-25.  issued  April  24, 1998).  Another 
example  of  detailed  assistance  is  the 
guidance  that  HUD  prepared  and  issued 
on  the  Annual  Financial  Data 
Submission  Requirements.  This 
guidance,  issued  December  9, 1997, 
details  the  requirements  for  electronic 
submission  of  annual  financial  data  to 
HUD  by  multifamily  housing  project 
owners,  or  their  authorized  employees 
or  agents.  For  PHAs,  HUD  has 
developed  and  made  available  a  HUD- 
GAAP  Conversion  Guide  for  PHAs.  This 
guidance  document  is  in  the  final 
development  stage. 

As  has  been  the  case  in  the  past.  HUD 
will  provide  the  necessary  additional 
details  and  documentation,  and 
guidance  and  technical  assistance  that 
entities  covered  by  this  rule  will  need 
to  comply  with  the  uniform  financial 
reporting  requirements. 

Implementation  of  the  Uniform 
Financial  Reporting  Requirements 
Should  Be  Delayed  for  One  Year 

Several  commenters  stated  that 
compliance  with  the  uniform  financial 
reporting  requirements,  which  will 
entail  conversion  to  GAAP  and 
electronic  submission,  constitute  major 
changes  and  the  start-up  dates  in  the 
rule  are  not  reasonable.  Other 
commenters  suggested  that  these 
requirements  first  be  instituted  as  a  pilot 
or  test  program  before  national 
implementation. 

HUD  has  carefully  considered  the 
comments  and  suggestions  regarding  the 
rule's  implementation  dates  and  has 
concluded  that,  except  for  the  changes 
made  by  this  final  rule,  the  dates 
provided  in  the  June  30. 1998  proposed 
rule  should  remain  applicable.  Again, 
HUD's  multifamily  housing  program 
participants  already  report  in 
accordance  with  GAAP  and  have  been 
reporting  in  GAAP  for  a  considerable 
period  of  time.  HUD  acknowledges  that 
the  implementation  schedule  for  entities 
(or  individuals)  reporting  on 
multifamily  housing  properties  and  that 
have  fiscal  years  ending  December  31, 
1998,  will  require  conversion  to  HUD's 
imiform  financial  reporting 
requirements  in  the  middle  of  an 
accounting  cycle.  This  conversion, 
however,  is  not  anticipated  to  be  a 
difficult  transition  to  make  because  the 
changes  to  be  addressed  for  multifamily 
property  annual  financial  reports  (that 
are  already  prepared  in  accordance  with 
GAAP)  are  those  that  primarily  result 
from  the  issuance  of  an  updated  chart  of 
accounts  that  captures  accounting 


information  that  is  already  separately 
recorded  by  multifamily  housing  project 
owners.  Although  the  conversion 
changes  for  entities  and  individuals  are 
not  anticipated  to  be  difficult,  HUD  has 
provided  in  the  final  rule,  as  already 
discussed  in  this  preamble,  an  extended 
report  submission  date  for  the  first  year 
of  compliance  for  those  entities  (or 
individuals)  that  have  fiscal  years 
ending  December  31, 1998  and  are 
reporting  on  multifamily  housing 
properties. 

With  respect  to  electronic  submission, 
many  FHA  multifamily  programt 
participants  already  submit  reports 
electronically  to  HUD.  For  example,  24 
CFR  part  208  provides  for  the  electronic 
transmission  of  certain  required  data 
pertaining  to  certification  and 
recertification  of  tenant's  eligibility  for 
multifiamily  subsidized  projects,  lliis 
rule  was  promulgated  in  1993.  More 
recently,  HUD  published  a  proposed 
rule  that  would  require  mortgagees  that 
hold  or  service  multifamily  mortgages 
insured  by  HUD  to  submit  to  HUD 
electronically  data  on  mortgage 
delinquencies,  defaults,  and  defaults, 
among  other  things.  This  rule  published 
on  May  13. 1998  (63  FR  26702) 
provided  a  60-day  public  comment 
period,  and  no  public  comments  were 
received  on  the  rule. 

In  the  case  of  PHAs,  the  rule  allows 
a  full  fiscal  year  to  convert  accounting 
systems  and  records  to  provide  the  few 
new  or  changed  accounts  and  entries 
necessary  to  convert  to  GASB/GAAP 
and  HUD's  revised  aimual  reporting 
requirements.  While  the  lead  time  is  not 
long  for  affected  PHAs  with  fiscal  years 
beginning  October  1, 1998,  HUD's 
guidelines  show  that  the  nature  of  the 
changes  will  not  require  an  extensive 
break-out  or  reconstruction  of 
transaction  detail,  even  if  the  changes 
are  made  in  the  middle  of  an  annual 
accounting  cycle.  With  respect  to 
electronic  submission,  PHAs  also 
already  submit  various  reports 
electronically  to  HUD.  For  example.  24 
CFR  part  908  provides  for  the  electronic 
transmission  of  certain  required  family 
data  for  PHAs  operating  public  housing, 
Indian  housing  or  Section  8  Rental 
Certificate  or  Voucher  programs. 

HUD  also  reminds  entities  subject  to 
compliance  with  the  uniform  financial 
reporting  requirements  that  the  final 
rule  provides,  as  did  the  proposed  rule, 
that  HUD  may  approve  transmission  of 
the  financial  data  by  tape  or  diskette  if 
HUD  determines  that  the  cost  of 
electronic  transmission  via  the  internet 
would  be  excessive. 

HUD  wants  the  uniform  financial 
reporting  requirements  to  succeed,  to 
assist  and  benefit  HUD's  program 


participants,  as  well  as  HUD.  HUD  will 
provide  the  necessary  guidance  and 
technical  assistance,  and  as  the  process 
gets  underway.  HUD  will  carefully 
consider  any  circumstances  that  may 
arise  and  may  make  compliance  with 
these  reporting  requirements  difficult  or 
necessitate  additional  time  in  a  given 
situation. 

The  Content  and  Format  of  the 
Financial  Report  Should  Be  Published 
for  Comment 

Five  commenters  requested  that  the 
content  and  format  of  the  financial 
report  be  published  for  advance  notice 
and  comment. 

HUD  will  make  the  content  and 
format  of  the  report  available.  Again, 
however,  as  HIH}  noted  in  the  proposed 
rule,  the  uniform  financial  reporting 
requirements  do  not  substantively 
change  the  existing  annual  financial 
reporting  requirements  of  HUD's 
housing  program  participants,  or  the 
format  in  which  the  information  is  to  be 
submitted.  The  rule  will  result  in  some 
changes  to  the  chart  of  accounts  used  in 
financial  reporting  to  HUD,  including 
changes  to:  streamline  or  eliminate 
unnecessary  account  detail;  add  some 
additional  accounts  required  to  comply 
with  new  GASB/GAAP  requirements  for 
PHAs;  and  update  the  multifamily 
housing  chart  of  accounts  to  more  fully 
capture  existingpro^Bm  requirements. 

Currently.  HUD  guidelines  on  the 
specific  natiue  of  these  changes  is 
available  bom  the  HUD/REAC  web  site 
(http://www.hud.gov/reac/reafin.html). 
As  die  HUD/REAC  system  development 
effort  nears  completion,  further 
guidance  on  specific  procedures  for 
reporting  formats  and  electronic  ~ 

submission  will  be  provided. 

Uniform  Financial  Reporting  Will  Not 
Assure  Comparative  Analysis  of 
Performance. 

A  few  commenters  stated  that  HUD's 
assumption  that  uniform  financial 
reporting  of  financial  data  will  facilitate 
more  effective  analysis  of  project 
operating  data  is  not  necessarily  correct, 
llie  commenters  stated  that  the 
financial  conditions  of  the  projects         "~ 
under  review  (public  housing  and 
multifamily  properties)  are  so  different 
and  so  any  variations  are  involved  in 
each  of  these  categories,  that  uniform 
financial  reporting  will  not  achieve  the 
comparative  analysis  HUD  desires. 

The  rule's  primary  purpose  is  to 
provide  for  greater  uniformity  in  the 
accounting  principles,  account 
structure,  and  financial  and  compliance 
reporting  formats  applicable  to  HUD's 
housing  programs.  HUD  acknowledges 
the  basic  differences  between  its  PHA 
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and  FHA  multifamily  housing,  but 
believes  that  the  uniform  financial 
report  procedures,  coupled  with  new 
electronic  submission  requirements,  the 
rule's  uniform  standards  will  greatly 
enhance  HUD's  ability  to  perform 
timely,  meaningful  com(>arative 
analyses  of  the  financial  performance 
and  complianceof  its  housing  program 
participants  and  portfolio. 

The  Rule  Adversely  Impacts  Small 
Entities 

Several  commenters  stated  that  the 
changes  in  rep>orting  requirements 
proposed  by  the  June  30, 1998  rule 
would  adversely  impact  small  entities. 

HUD  disagrees  with  the  commenters 
that  the  uniform  financial  reporting 
requirements  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  several 
reasons.  First,  for  small  entities 
reporting  on  multifamily  properties, 
these  entities  are  already  familiar  and 
reporting  in  accordance  with  GAAP 
accounting.  Multifamily  chart  of 
accoimt  changes  primarily  pertain  to 
needed  updates  to  better  reflect  existing 
rather  than  new  requirements.  For  small 
PHAs,  HUD  has  provided  a  year  before 
reporting  in  GAAP  is  required.  Second. 
HUD  notes  that  the  Single  Audit  Act 
Amendments  of  1996  raised 
significantly  the  monetary  threshold  for 
when  an  entity  that  receives  Federal 
assistance  is  required  to  have  an  audit. 
The  threshold  was  raised  from  $25,000 
to  $300,000.  This  change  significantly 
reduces  reporting  costs  for  small 
entities.  Therefore,  ahbough  small 
entities  must  continue  to  submit  an 
annual  financial  report  to  HUD.  an 
audited  report  is  not  required.  Third, 
the  ]\me  30. 1998  proposed  rule 
although  clearly  expressing  a  preference 
for  internet  sulHnissicm  of  financial 
reports  provides  that  HUD  %vill  approve 
transmission  of  financial  data  by  tape  or 
diskette  if  HUD  determined  that  the  cost 
of  electronic  internet  transmission 
would  be  excessive.  Fourth,  the  change 
made  at  this  final  rule  stage  (the 
extended  report  due  date  fw  certain 
entities  reporting  on  multifamily 
bousing  properties)  also  will  contibute 
to  reducing  any  possible 
disproportionate  administrative  burden 
that  this  rule  may  have  had  on  small 
entities.  Additionally,  to  further  ease 
any  administrative  burden  on  small 
entities,  and  all  entities  subject  to  these 
requirements,  HUD  will  provide 
submission  software,  supplemental 
guidance,  training  and  other  technical 
assistance. 


B.  CommentS^n  Reporting  in 
Accordance  with  GAAP 

Conversion  to  GAAP  Will  Take  Longer 
and  Be  More  Costly  than  HUD  Estimates 
and  Will  Not  Bring  Consistency 

Several  PHA  commenters  stated  that 
the  conversion  to  GAAP  will  take  longer 
and  be  more  costly  than  HUD  estimates. 
These  commenters  stated  that  the 
conversion  of  PHA  financial  statements 
from  the  current  HUD  reporting  to  a 
GAAP  basis  may  not  be  as  simplistic  as 
HUD  staff  foresees;  could  require 
significant  effort  for  the  auditor  and  the 
organizations;  and  could  result  in  major 
differences  in  the  financial  statement 
amoimts  if  PHAs  are  treated  as  business- 
type  activities  rather  than  governmental 
entities. 

HUD  understands  PHA  concerns 
about  the  conversion  to  GAAP,  but 
believes  that  these  concerns  are  based 
on  misunderstanding  or  misconceptions 
about  GAAP.  First  GAAP  standards  take 
into  account  governmental  entities.  As 
noted  in  the  proposed  rule,  there  is 
"governmental  GAAP"— that  is. 
financial  reporting  standards 
established  by  the  Governmental 
Accounting  Standards  Board  (GASB). 
These  standards  are  sometimes  referred 
to  as  GASB  GAAP.  Second,  GAAP 
standards  are  not  as  rigid  as  same  of  the 
commenters  may  believe.  GAAP  permits 
choices  among  acceptable  options  for 
certain  accounting  transactions.  For 
PHAs.  GAAP  permits  two  types  of 
reporting  mechanisms,  the 
governmental  method  and  the  enterprise 
methods.  The  use  of  either  method  is 
acceptaUe  to  HUD.  Each  PHA  has  the 
discretion  to  determine  its  own  method. 
The  guiding  criteria  should  be  the  type 
of  activities  performed  by  the  PHA. 

Because  the  purpose  of  converting  to 
GAAP  is  to  achieve  unifcmn  and 
consistent  financial  data  &t>m  all 
reporting  entities.  HUD  has  selected 
preferred  options  for  those  transactions 
within  the  two  types  of  methods 
(governmental  and  enterprise)  where 
GAAP  allows  an  entity  to  choose  from 
more  than  one  method.  HUD's  PHA 
GAAP  Conversion  Guide  identifies 
HUD's  preference  on  the  allowable 
treatment  of  select  accounting  issues  to 
provide  desired  standardization  across 
the  HUD-supported  portfolio.  For 
example,  HUD  will  prefer  that  PHA's: 
accrue  all  expenses,  expense  inventory 
as  consumed,  report  depreciation  on 
fixed  assets,  and  report  the  accrual  of 
compensated  absences.  These 
preferences  are  all  allowable  under 
GASB/GAAP,  and  under  both  a 
governmental  or  enterprise  fund  model. 
Additionally.  HUD  points  out  that 


conversion  to  GAAP  does  not  require 
change  of  recordkeeping. 

HUD  notes  that  for  PHAs  the  GAAP 
conversion  process  entails  only  year- 
end  adjustments  to  convert  a  PHA's 
recordkeeping  so  that  information  may 
be  reported  under  GAAP.  Compliance 
with  GAAP  does  not  require  the  whole- 
sale conversion  of  PHA  accounting 
software  in  order  to  meet  the  rule's 
implementation  date  for  PHAs,  nor  does 
it  require  PHAs  to  change  their  ciurent 
accounting  and  recordkeeping  systems. 
PHAs  are  only  required  to  report  this 
information  using  GAAP  as  the 
accounting  basis.  Reporting  financial 
information  in  accordance  with  GAAP 
allows  for  financial  consistency  among 
PHAs.  It  also  provides  a  common 
mechanism  for  HUD  to  Jbirly  and 
accurately  assess  the  financial  conditi(m~ 
of  each  PHA  as  compared  to  its  peers. 
Additionally,  GAAP  reporting  presents 
a  more  accurate  pictiu«  of  PHA 
financial  condition  by  accounting  and 
accniing  for  all  liabilities  that  may  exist. 

Another  commenter  stated  that  the 
proposed  rule  mentioned  two  different 
standard  setting  bodies  in  the  proposed 
rule— FASB  and  GASB.  The  commenter 
noted  that  FASB  exercises  jiuisdiction 
over  private  enterprises  and  nonprofits 
while  GASB  exercises  jurisdiction  over 
government.  The  commenter  asked  how 
HUD  proposes  to  maintain  consistency 
in  accoimting  and  financial  reporting 
when  there  is  no  consistency  in  the 
underlying  accoimting  standards. 

HUD  acknowledges  the  distinctions 
between  housing  entities  covered  by 
FASB/GAAP  versus  GASB/GAAP,  but 
notes  that  FASB  and  GASB  have  been 
established  to  be  as  consistent  with  each 
other  as  feasible  given  the  types  of 
entities  each  covers.  To  maintain  that 
consistency,  HUD  will  not  be 
advocating  any  deviation  from  the 
appropriate  standards  applicable  to  each 
housing  entity.  As  noted  earlier  in  this 
preamble,  there  are  various  fimd  types 
and  reporting  options  available  to 
entities  governed  under  GASB/GAAP. 
There  are  options  within  those  variable 
bases  of  accounting  which  can  realize 
consistency  of  treatment  of  the  many 
specific  types  of  transactions  or 
accounting  issues. 

GAAP  Requires  the  Calculation  of 
Depreciation,  Which  Is  Not  Currently 
Done  by  PHAs  and  Benefit  of  This 
Information  Unclear 

Several  PHA  commenters  expressed 
concern  about  the  introduction  of 
depreciation  (a  GAAP  requiremmit)  into 
the  public  housing  financial  system. 
The  commenters  stated  that 
depreciation  calculations  will  increase 
expenses,  and  therefore,  have  an  impact 
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on  the  balance  sheet  and  income 
statement. 

HUD  believes  that  the  reporting  of  the 
accumulated  depreciation  of  PHAs 
assets  will  better  enable  HUD  to  assess 
a PHA'sperformance  and  funding 
needs.  The  availability  of  such 
information  will  enable  the  PHA  to 
operate  in  a  more  business-like  manner. 
Recording  of  depreciation  provides  each 
PHA  with  a  systematic  allocation 
method  showing  the  cost  of  an  asset 
over  its  useful  life.  The  recording  of 
deprecation  permits  each  PHA  to  show 
the  directly  related  consimiption  of  the 
asset  over  the  periods  in  which  the  asset 
is  used.  The  HUD-GAAP  Conversion 
Guide  for  PHAs  provides  guidance  and 
training  on  a  straightforward,  simplistic 
approach  to  establishing  the  current 
depreciated  value  of  fixed  assets  diiring 
the  conversion  process. 

HUD  Circular  Letter  LM-65  Provides  an 
Exception  to  GAAP  Filings 

Three  commenters  stated  that  under    ' 
HUD  Circular  Letter  LM-85.  accrual 
based  financial  statements  prepared  on 
the  same  basis  of  accoimting  as  a 
project's  tax  return  are  acceptable  to 
HUD  provided  that  the  only  two 
differences  are  the  write  off  (rather  than 
capitalization)  of  certain  interest  and 
taxes  incurred  during  the  construction 
period  and  the  methods  and  lives  of 
depreciating  fixed  assets.  The 
commentere  stated  that  this,  therefore, 
provides  an  exception  to  the  GAAP  rule 
in  that  it  avoids  the  need  for  owners  and 
property  managers  to  duplicate  certain 
GAAP  and  income  tax  basis  records  for 
manyprojects. 

HUD  Cutnilar  Letter  LM-85  was 
superseded  by  HUD  Handbook  changes 
requiring  GAAP-based  financial 
reporting  by  all  multifamily  housing 
program  {Mrtidpants.  While  individual 
HUD  field  offices  may  have 
inconsistently  enforced  the  existing 
requirement  for  GAAP-based  financial 
reporting,  one  of  the  objectives  of  this 
nue  is  to  ensure  compliance  with  the 
uniform  financial  reporting 
requirements. 

Changes  to  Existing  Chart  of  Accounts 
Will  Create  Problems 

A  few  commenters  expressed 
concerns  about  change  to  the  chart  of 
accounts.  The  commenters  stated  that 
the  existing  chart  of  accounts  includes 
surplus  accounts  that  are  unique  to 
HUD,  and  these  should  not  be  changed. 
The  commenters  also  stated  that  the 
existing  chart  of  accounts  provides  for 
tracking  subsidies  on  a  cash  basis,  and 
confusion  would  result  if  HUD  grants 
and  cumulative  grants  were  no  longer 
tracked  on  a  cash  basis.  One  commenter 


stated  that  the  chart  of  account  will  hot 
accommodate  recording  of  transactions 
under  both  FASB  and  GASB.  Some 
commenters  expressed  concern  that  the 
changes  to  the  chart  of  accounts  will  be 
occurring  after  1998  transactions 
already  have  been  recorded.  These 
commenters  stated  that  to  meet  the 
implementation  deadlines  of  the 
proposed  rule,  they  would  have  to 
reclassify  transactions  already  recorded. 
The  commenters  also  stated  that  there 
would  have  to  be  changes  in  the 
computer  programs  now  administered 
by  the  private  management  companies 
but  also  in  other  forms  and  procedures 
established  by  HUD. 

HUD  does  not  intend  to  eliminate  the 
HUD  surplus  accounts  that  are  currently 
within  the  chart  of  accounts.  Additional 
accounts  required  to  permit  conformity 
with  GAAP  are  being  added  to  the  chart 
of  accounts.  With  respect  to  subsidies, 
these  can  be  tracked  under  GAAP.  In 
fact,  reporting  of  subsidies  under  GAAP 
will  provide  a  clearer  picture  of 
cumulative  HUD  grants  and  will  not 
compromise  the  integrity  of  the 
operating  reserve  and  cash  analysis 
system.  HUD  also  has  expanded  the 
diart  of  accounts  for  both  public  and 
multifamily  housing  programs,  and  the 
respective  charts  for  Uiese  programs 
now  contain  the  accounts  needed  to 
fulfill  HUD's  needs  in  accordance  with 
the  appropriate  FASB  or  GASB 
requirements.  The  new  accounts  needed 
for  PHAs  to  convert  to  GASB/GAAP  are 
described  in  HUD's  'THA  GAAP 
Conversion  Guide."  With  respect  to 
concerns  about  changes  to  the  chart  of 
accounts  after  the  1998  reporting  year  is 
underway,  HUD  notes  that  the  revisions 
to  the  old  chart  of  accounts  for 
multifamily  housing  projects  vrare  only 
those  necessary  to  upidate  the  chart  to 
reflect  already  existing  requirements. 
Some  of  the  new  accounts  capture  data 
previously  reported  on  supplemental 
compliance  data  schedules  that  are 
being  eliminated  under  HUD's  new 
financial  assessment  process.  Therefore, 
the  changes  to  the  chart  of  accounts  are 
not  anticipated  to  require  any  extensive 
reconstruction  or  break-out  of 
accounting  transactions  to  implement. 
HUD  has  recently  developed  guidance 
that  describes  the  specific  nature  of  the 
new  chart  of  accounts  and  the  basis  and 
preferred  treatment  of  any  additions, 
deletions  or  other  changes.  This 
guidance  is  available  through  the  HUD 
REAC  web  site.  On  the  ipatter  of 
changes  to  existing  handbooks  and 
forms,  HUD  Handbook  4370.2  is  being 
revised  to  introduce  the  new  chart  of 
accounts  and  new  HUD  budget 


worksheets.  Other  handbooks  and  forms 
will  be  updated  as  nece^tsary. 

Conversion  to  GAAP  Will  Be 
Burdensome  to  Small  Entities 

With  respect  to  concerns  about  the 
administrative  burden  of  conversion  to 
GAAP,  and  particularly  that  such 
burden  that  may  fall  on  small  entities, 
these  concerns  addressed  earlier  in  the 
preamble  under  Section  in.A.  As  noted 
earlier,  HUD  is  allowing  a  full  year 
before  reporting  in  GAAP  will  be 
required  (again  FHA  multifamily 
program  participants  are  already 
reporting  in  accordance  with  GAAP). 
Also,  given  that  GAAP  takes  into 
account  the  financial  distinctions  of 
governmental  entities,  and  given  that 
GAAP  is  not  as  rigid  as  some 
commenters  may  believe,  HUD  does  not 
believe  that  the  conversion  process  will 
be  as  burdensome  as  the  commenters 
believe.  HUD  already  has  developed, 
and  provided  to  PHAs  as  well  as  posted 
on  the  HUD  website  at  virww://hud.gov 
the  HUD-GAAP  Conversion  Guide  for 
PHAs. 

C.  Comments  on  Electronic  Submission 

Electronic  Submission  Is 
Administratively  Burdensome  and 
Costly 

Several  commenters,  including  those 
who  already  have  converted  to  GAAP, 
expressed  concern  about  electronic 
submission  of  the  financial  report  via 
the  internet.  The  commenters  stated  that 
although  they  realize  that  electronic 
submission  results  in  significant 
administrative  efficiencies,  electronic 
submission  via  the  internet  creates 
administrative  burdens  that  they  believe 
exceed  the  burdens  of  manual 
submission  requirements.  A  fisw 
commentere  stated  that  electronic 
submission  adversely  impacts  small 
entities  since  systems  of  many  small 
property  ownere  are  not  electronic  and 
their  ability  to  complete  electronic 
submissions  is  limited  and  in  some 
instances  non-existent.  Other 
commentere  stated  that  electronic 
submission  will  not  replace  a  hard  copy 
report  and  therefore  the  benefits  for  the 
reporting  entities  are  not  that 
significant.  Several  commenters  also 
raised  concerns  that  audit  costs  would 
increase  as  a  result  of  electronic 
submissions  because  housing 
authorities  and  agencies  would  ask  their 
accountants  to  handle  the  electronic 
submission. 

With  respect  to  internet  transmission, 
HUD  acknowledges  that  until  recently 
on-line  transmission  and  on-line  use  of 
information  was  generally  limited  to 
large  entities.  The  dramatic  growth  in 
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personal  computer  ownership,  however, 
has  enabled  smaller  entities  to  access 
on-line  information  just  as  readily  as 
large  entities.  For  those  entities  without 
internet  capability  at  their  place  of 
business,  access  is  readily  available  at 
other  business  or  public  locations  for 
reasonable  usage  fees.  Many  Federal, 
State,  and  local  government  agencies  are 
a  possible  source  of  internet  access  for 
those  in  need  of  internet  capability, 
including  local  HUD  offices. 

There  are  significant  benefits  to 
internet  capability  for  information 
delivery.  Internet  capability  by  allowing 
for  rapid  transmission  of  the  data  from 
the  reporting  entity  to  HUD,  increasing 
the  ability  of  HUD  to  analyze  the 
information,  and  facilitating  HUD's 
response  to  the  reporting  entity  about 
the  financial  information  provided. 
Additionally,  use  of  the  internet 
eliminates  the  time-consuming 
paperwork  required  to  manually 
transmit  the  financial  reports  to  HUD. 

HUD  is  aware  that  for  some  entities, 
perhaps  small  entities,  there  may  be  an 
initial  administrative  burden  and  cost 
associated  with  the  new  requirement  for 
electronic  submission  of  financial 
statements.  However,  as  discussed 
above,  the  widespread  use  of  personal 
computers  and  internet  services,  should 
make  the  administrative  burden  and 
cost  minimal,  and  this  burden  and  cost 
will  be  offset  by  the  increased  efficiency 
that  electronic  submission  provides  for 
the  reporting  entity  for  HUD's  overall 
financial  oversight  process. 

To  simplify  the  electronic  submission 
process,  HUD  will  provide  submission 
software  to  reporting  entities,  at  no  cost, 
that  can  be  downloaded  from  the 
internet.  The  software  provides  a 
template  to  more  easily  enable  reporting 
entities  to  submit  their  financial  report 
information,  and  better  assures  the 
quahty  of  the  data.  This  user  friendly 
software  reduces  the  electronic 
submission  process  to  more  of  a  clerical 
process,  as  opposed  to  the  time 
consuming  professional  accounting 
services  effort  envisioned  in  many  of  the 
comments.  HUD  will  provide  training 
with  this  software  and  the  REAC 
Customer  Service  Center  will  further 
assist  entities  in  understanding  and 
fulfilling  these  new  requirements. 
Additionally,  the  extended  report  due 
date  for  multifamily  project  owners  with 
fiscal  years  ending  December  31, 1998 
should  significantly  ease  the  initial 
administrative  burden  that  occurs  in  the 
first  year  of  compliance  with  the  new 
requirements.  The  software,  the 
training,  the  extended  report  due  date 
are  steps  that  HUD  is  taking  to  alleviate 
concerns  over  the  degree  of  difficulty 
and  cost  associated  with  the  required 


electronic  submission  process.  While  it 
is  true  that  the  electronic  submission  to 
HUD  may  not  replace  the  need  to 
provide  a  hard  copy  report  to  other 
agencies  or  organizations  for  other 
purposes,  more  and  more  organizations 
are  requiring  electronic  submissions  of 
reporting.  As  noted  earlier,  HUD's 
program  participants  are  already 
submitting  reports  electronically  to 
HUD  in  several  areas. 

With  respect  to  the  impact  on  small 
entities,  in  addition  to  the  reasons  just 
discussed  that  will  minimize  any 
burden  or  cost  associated  with  internet 
transmission,  HUD  reminds  the 
commenters  that  the  rule  provides  that 
HUD  may  consider  electronic 
submission  other  than  through  the 
internet  if  the  cost  of  electronic 
submission  via  the  internet  would  be 
significant. 

How  Will  Electronically  Submitted 
Information  Be  Verified  and  Be  Made 
Secure 

A  few  commenters  asked  how 
independent  auditors  would  verify  the 
electronic  information. 

HUD's  Financial  Assessment 
Subsystem  will  contain  internal  edit 
checks  to  preclude  the  submission  of 
incomplete  or  mathematically 
inaccurate  information.  Auditors  will  be 
able  to  access  the  financial  audit 
information  submitted  to  HUD  by  their 
clients.  Auditors  should  check  the 
validity  of  last  year's  report  submissions 
as  part  of  the  current  year  audit. 
Furthermore.  HUD's  REAC  will  have  a 
quality  assurance  program  to  validate 
audit  quality  and  PHA  and  multifamily 
owner  data  submissions.  Suspected 
occurrences  of  false  submissions  will  be 
referred  to  HUD's  Enforcement  Center 
for  the  pursuit  of  possible  criminal,  civil 
and/or  administrative  sanctions. 

D.  Comments  on  the  Financial  Report 
Due  Date 

Several  commenters  requested  that 
the  report  submission  date  be  extended 
to  90  days  or  longer.  The  commenters 
stated  that  the  report  due  date  that 
pi^vides  for  60-days  after  the  end  of  the 
entity's  fiscal  year  is  not  sufficient. 
Other  commenters  stated  that  the  report 
due  date  is  burdensome  for  entities  who 
must  file  under  OMB  Circular  A-133 
standards. 

HUD  believes  that  the  submission  due 
date  of  60  days  from  the  end  of  an 
entity's  fiscal  year  is  a  reasonable 
amoimt  of  time.  For  entities  and 
individuals  reporting  on  multifamily 
housing  properties,  this  is  the  standard 
annual  financial  report  due  date  found 
in  existing  regulatory  and  contractual 
agreements  governing  niultifamily 


housing  programs.  Since  HUD  is  not 
substantially  changing  the  multifamily 
report  requirements,  additional  time  is 
not  believed  to  be  warranted,  beyond 
the  initial  compliance  year,  as  discussed 
earlier  in  this  preamble.  In  the  case  of 
PHAs,  the  60-day  submission  date  gives 
PHAs  an  additional  15  days  beyond  the 
previous  45-day  submission 
requirement.  Additionally,  for  PHAs, 
the  first  year  of  compliance  begins  for 
fiscal  years  ending  September  1999.  In 
all  cases,  HUD  will  consider  extensions 
of  the  report  due  date  for  entities 
submitting  their  first  reports  under  the 
uniform  financial  reporting 
requirements.  Apart  from  the  first 
reporting  year  under  the  uniform 
financial  reporting  requirements, 
requests  for  extensions  of  time  can  be 
submitted  to  REAC,  but  these  extensions 
only  will  be  approved  for  unusual 
circumstances  beyond  an  entity's 
control. 

With  respect  to  entities  who  must  file 
reports  under  A-133  standards,  HUD  is 
not  requiring  non-profit  entities  who 
must  comply  with  A-133  standards  to 
provide  all  the  schedules  which  are 
normally  prepared  and  forwarded  as  a 
part  of  these  entities'  audited  financial 
statements  to  HUD  within  60  days.  In 
accordance  with  A-133  standards,  the 
audited  financial  statement  itself  is  not 
due  to  HUD  until  9  months  after  the  end 
of  an  entity's  Jfiscal  year.  In  those  cases, 
owners  would  still  have  to  submit  the 
required  unaudited  financial  reports 
within  the  60-day  period,  in  accordance 
with  the  existing  requirements  of  their 
HUD  regulatory  agreement  or  contract. 

E.  Other  Comments  on  the  Proposed 
Rule 

Compensation  for  the  Costs  of 
Conversion  Is  Necessary 

Several  commenters  especially  non- 
public housing  agencies  were  concerned 
that  they  would  not  be  compensated  for 
the  increased  costs  of  conversion  to 
GAAP  and  in  submitting  reports 
electronically. 

As  discussed  earlier  in  this  preamble, 
the  costs  of  implementing  the 
accounting  and  electronic  submission 
changes  resulting  from  this  rule  are  not 
expected  to  be  significant.  HUD  believes 
that  any  additional  cost  incurred  will  be 
offset  by  corresponding  decreases  in 
program  participant  burdens  through 
greater  efliciencies  in  HUD's  overall 
assessment  of  the  financial  condition  of 
HUD  public  housing  and  other  HUD 
assisted  properties.  Costs  associated 
with  implementing  the  new 
requirements  are  eligible  project 
expenses  under  existing  program 
requirements. 
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The  Uniform  Financial  Reporting 
Requirements  Constitute  an  Unfunded 
Mandate 

Several  commenters  stated  that  the 
electronic  submission  requirements 
constitute  an  imfunded  mandate  imder 
the  Unfunded  Mandates  Reform  Act 
(UMRA). 

Section  201  of  the  UMRA  requires 
agencies  to  assess  the  effects  of  Federal 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  HUD  has  assessed  the  effects  of 
this  rule  on  housing  authorities  and 
other  owners  and  managers  of  HUD 
bousing.  While  this  rule  provides 
uniform  financial  reporting 
requirements  for  HIH)  housing,  these 
requirements  are  not  dramatically 
different  from  the  reporting 
requirements  with  which  HUD  program 
participants  already  comply.  HUD  has 
determined  that  the  uniform  financial 
reporting  requirements  will  reduce 
burden  after  the  initial  transition  year, 
and  this  preamble  discusses  the  many 
ways  in  which  HUD  reduced  the 
potential  for  administrative  biutien 
during  the  first  year  of  compliance. 
Additionally,  the  UMRA  provides  an 
exemption  for  entities  participating  in 
voluntary  Federal  programs.  Since  HUD 
has  assessed  the  effects  of  this  rule  on 
State,  local,  and  tribal  governments,  and 
on  the  private  sector,  and  since  this  rule 
does  not  include  a  Federal  mandate, 
HUD  has  complied  with  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Education  and  Training  by  HUD  of  the 
New  Requirements  Are  Critical 

Several  commenters  stressed  that  they 
wanted  HUD  to  ensure  that  it  would 
take  responsibility  in  providing 
education  and  training  of  the  uniform 
financial  reporting  requirements. 

HUD  acknowledges  that  it  has  this 
responsibility,  and  already  has  begim 
providing  guidance  on  the  uniform 
financial  reporting  requirements.  Initial 
guidance  is  already  available  through 
the  HUD  REAC  web  site  or  Customer 
Service  Center,  and  plans  are  being 
made  by  REAC  for  additional  guidance 
and  training  of  PHAs,  project  owners, 
mortgagees,  housing  industry  groups 
andCPAs. 

Information  Collection  Biirden  is  . 
Understated  in  Rule 

Four  commenters  stated  that  they 
thought  that  the  information  collection 
burden  of  .75  hours  reported  in  the 
Paperwork  Reduction  Act  Statement 
section  of  the  rule  was  understated. 

HUD  appreciates  the  comments  in 
this  area,  and  is  reexamining  whether 
the  burden  is  greater  than  the  .75 


reported  at  the  proposed  rule  stage. 
HUD's  decision  to  develop  electronic 
submission  software,  which  will 
provide  an  easy  to  use  submission 
template,  at  no  cost  to  housing  entities, 
will  have  an  impact  on  reducing  the 
reporting  burden  of  electronic 
submission. 

HUD  Handbook  4370.2  REV  Restricts 
Business  Relationships  Between 
Independent  Accountants  and 
Mortgagor 

One  commenter  stated  that  existing 
HUD  policy  in  HUD  Handbook  4370.2 
REV  restricts  business  relationships 
between  the  independent  accountants 
and  mortgagor,  except  for  the 
performance  of  audit,  accounting 
systems  work  and  tax  preparation.  The 
commenter  stated  that  HUD  should 
therefore  issue  a  formal  interpretation 
relative  to  the  definition  of  "fiee 
accountant"  which  is  currently  defined 
by  HUD  or  an  individual  who  performs 
manual  or  automated  bookkeeping 
services  and/or  maintains  the  official 
accounting  records.  HUD  currently 
prohibits  accountants  bom  performing 
the  audit  of  the  mortgage. 

The  term  "fee  accountant"  is  defined 
in  HUD's  Consolidated  Audit  Guide  for 
Audits  of  HUD  Programs  (IG  2000.04, 
REV-2.  It  is  also  important  to  note  that 
an  accoimtant  who  keeps  the  books  for 
a  specific  project  is  prohibited  fit)m 
performing  the  audit  of  a  project. 

Why  Is  Reporting  Responsibility 
Imposed  on  Auditor  and  Not  Owner 

One  commenter  asked  why  the 
responsibility  is  being  placed  on  the 
auditor  to  submit  the  report  to  HUD. 

Since  only  one  conunenter  asked  this 
question,  HUD  believes  that  the 
proposed  rule  was  clear  that  the 
responsibility  for  the  submission  of  the 
report  is  with  the  owner.  Nevertheless, 
the  final  rule  clarifies  that  the  owner  has 
responsibility  for  submission  of  the 
report  to  HUD. 

HUD  Should  Reexamine  the 
Applicability  of  the  Uniform  Financial 
Reporting  Requirements  to  Certain 
Programs 

There  were  several  comments    , 
suggesting  that  certain  HUD  programs 
should  be  excluded  from  the 
applicability  of  the  uniform  financial 
reporting  requirements.  One  conunenter 
stated  that  pre-1980  Section  8  projects 
are  outside  of  the  financial  reporting 
requirements.  Another  commenter 
stated  that  audited  financial  report 
requirements  should  not  be  applied  to 
Section  8  and  other  HUD  housing 
subsidy  programs.  One  commenter 
stated  that  FHA-Insured  Properties 


should  be  exempt  from  audited 
financial  report  requirements,  and 
another  commenter  stated  that  these 
reporting  requirements  should  not  be 
applied  to  non-profit  sponsored 
projects. 

HUD  firmly  believes  that  the  uniform 
financial  reporting  requirements  should 
apply  to  as  many  HUD  programs  as  legal 
authority  provides.  As  has  been  stated 
throughout  this  preamble,  the  uniform 
financial  reporting  requirements 
estabfished  by  this  rule  do  not  present 
a  dramatic  change  from  the  reporting 
requirements  to  which  HUD's  program 
participants  have  been  subject  to  date. 
Where  changes  require  some  time  for 
implementation  (conversion  to  GAAP. 
electronic  submission),  HUD  is 
providing  the  necessary  time  and 
technical  guidance  to  assist  these 
entities  in  making  the  conversion  to 
GAAP  and  electronic  reporting. 

HUD  believes  that  the  uniform 
financial  reporting  requirements  will 
improve  the  efficiency  and  effectiveness 
of  financial  reporting  by  HUD  program 
participants,  improve  the  efficiency  and 
fairness  of  HUD's  evaluation  of  these 
reports,  and  reduce  the  administrative 
burden  for  HUD  and  covered  entities 
that  manual  reporting  presents. 

IV.  Regulatory  Amendments 

New  Subpart  for  Uniform  Financial 
Reporting  Standards 

This  rule  creates  a  new  subpart  H  in 
24  CFR  part  5.  The  regulations  in  part 
5  represent  HUD's  general  program 
requirements,  as  well  as  requirements 
that  cut  across  one  or  more  HUD 
programs.  This  new  subpart  H  consists 
of  one  section.  Section  5.801(a) 
describes  the  entities  to  which  the 
uniform  financial  reporting  standards 
will  apply.  Paragraph  (b)  of  §  5.801 
provides  that  entities  covered  by 
subpart  H  must  submit  electronically  to 
HUD  certain  annual  financial 
information,  prepared  in.  accordance 
with  generally  accepted  accoimting  , 
principles,  and  in  the  format  prescribed 
by  HUD.  In  accordance  with  paragraph 
(c)  of  §  5.801,  the  information  must  be 
submitted  to  HUD  annually,  no  later 
than  60  days  after  the  end  of  the  fiscal 
year  of  the  reporting  entity. 

Conforming  Amendments  in  Program 
Regulations 

In  accordance  with  the  uniform 
financial  reporting  standards,  this  rule 
also  makes  several  conforming 
amendments  to  HUD's  program 
regulations  to  reference  compliance 
with  the  uniform  financial  reporting 
standards  in  24  CFR  part  5,  subpart  H. 
HUD  is  issxiing  a  separate  rule  regarding 
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the  overall  assessment  of  public 
housing,  in  which  HUD  further 
addresses  the  applicability  of  the 
imiform  financial  reporting  standards  in 
24  CFR  part  5,  subpart  H,  to  the  public 
housing  programs. 

One  of  the  conforming  amendments 
in  this  rule  is  to  add  a  new  §  200.36, 
which  refers  to  the  uniform  financial 
reporting  requirements  in  subpart  H  of 
part  5.  Section  200.36  applies  the  new 
financial  reporting  requirements  to  all 
HUD's  multifamily  mortgage  insurance 
programs,  since  many  of  the  various 
program  regulations  (e.g.,  24  CFR  parts 
207, 213,  220,  221.  231. 232.  234.  241) 
refer  to  the  cross-cutting  requirements 
in  part  200.  This  rule  amends  the 
heading  for  subpart  A  of  part  200  to 
clarify  that  the  financial  reporting 
requirement  is  a  continuing  eligibility 
requirement. 

Compliance  Schedule  for  Uniform 
Financial  Reporting  Requirements 

For  FHAs.  as  recipients  of  assistance 
imder  sections  5,  9.  or  14,  or  as  contract 
administrators  of  the  various  Section  8 
assisted  housing  programs  listed  in 

"  %  5.801(a)  (1)  and  (2)  of  the  rule,  the 
requirement  of  electronic  submission  of 
GAAP-based  financial  reports  will  begin 

■  with  those  PHAs  with  fiscal  years 
ending  September  30, 1999  and  later. 
Again,  HUD  believes  that  this 
compliance  schedule  will  allow 
sufficient  conversion  time  for  PHAs  that 
are  not  currently  using  GAAP. 
Unaudited  financial  statements  will  be 
required  60  days  after  the  PHA's  fiscal 
year  end  (i.e.,  November  30. 1999),  and 
audited  financial  statements  will  then 
be  required  no  later  than  9  months  after 
the  PHA's  fiscal  year  end.  in  accordance 
with  the  Single  Audit  Act  and  0MB 
Circular  A-133.  A  PHA  with  a  fiscal 
year  ending  September  30, 1999  that 
elects  to  submit  its  unaudited  financial 
report  earlier  than  the  due  date  of 
November  30, 1999  must  submit  its 
report  electronically  and  prepared  in 
accordance  with  GAAP,  in  the  manner 
and  in  the  format  prescribed  by  HUD,  as 
provided  by  this  rule.  On  or  after 
September  30, 1998  but  prior  to 
November  30, 1999  (except  for  a  PHA 
with  its  fiscal  year  ending  September 
30, 1999),  PHAs  may  'submit  their 
financial  reports  in  accordance  with  the 
financial  reporting  requirements  of  this 
rule,  but  would  not  be  required  to  do  so. 

For  all  other  entities  to  which  Uiis 
rule  would  apply  ("other  covered 
entities"),  the  requirement  of  electronic 
submission  of  GAAP-based  audited 
financial  reports  will  begin  with  those 
other  covered  entities  with  fiscal  years 
ending  December  31, 1998  and  later. 
The  earlier  starting  date  reflects  the 


widespread  use  of  GAAP  by  other 
covered  entities.  Beginning  on  January 
1. 1999  and  thereafter,  all  financial 
reports  submitted  to  HUD  by  other 
covered  entities  would  be  required  to  be 
submitted  in  accordance  with  the 
requirements  of  this  rule.  For  the  first 
year  of  compliance  with  the  imiform 
reporting  requirements,  other  covered 
entities  with  fiscal  years  ending 
December  31, 1998  are  required  to 
submit  electronic,  GAAP-based,  audited 
financial  reports  by  no  later  than  April 
30, 1999  (120  days  after  the  close  of  the 
fiscal  year).  This  extended  due  date  is 
only  for  the  first  year  of  compUance, 
and  only  for  those  other  covered  entities 
with  fiscal  years  ending  December  31, 
1998.  Covered  entities  with  fiscal  years 
ending  December  31. 1998  that  elect  to 
submit  their  audited  reports  earlier  than 
the  April  30, 1999  must  submit  their 
audited  financial  reports  electronically 
and  prepared  in  accordance  with  GAAP, 
in  the  manner  and  format  prescribed  by 
HUD.  On  or  after  September  30, 1998 
but  prior  to  January  1. 1999,  other 
covered  entities  may  submit  their 
financial  reports  in  accordance  with  this 
rule,  but  they  would  not  be  required  to 
do  so. 

The  reporting  requirements  in  this 
rule  are  not  intended  to  alter  the 
applicability  or  timing  of  the  audit 
requirements  in  the  Single  Audit  Act  (as 
discussed  below).  HUD  intends  to  issue 
notices  and  other  guidance  on  the 
details  relating  to  the  implementation  of 
this  rule. 

Additionally,  to  allow  for  a  period  of 
consistent  assessment  of  the  financial 
reports  submitted  to  HUD  under  this 
rule  for  the  purpose  of  making  any 
refinements  or  necessary  adjustments, 
PHAs  covered  by  this  rule  will  not  be 
allowed  to  change  their  fiscal  years  for 
their  first  three  full  fiscal  years 
foUowing  the  effective  date  of  this  rule. 

V.  Findings  and  Certifications 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  K4ianagement 
and  Budget  (OMB)  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520)  and  assigned 
OMB  approval  number  by  2535-0107. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  imless  the 
collection  displays  a  valid  control 
niunber. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 


Planning  and  Review,  issued  by  the 
President  on  September  30. 1993.  C^fB 
determined  that  this  rule  is  a 
"significant  regulatory  action."  as 
de&ied  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  to  this  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Coimsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW.  Washington.  DC. 

Environmental  Impact 

This  rule  involves  external 
administrative  requirements  and  does 
not  constitute  a  development  decision 
affecting  the  physical  condition  of 
specific  project  areas  or  building  sites. 
Accordingly,  under  24  CFR  50.19(c)(6) 
and  (where  this  rule  would  amend 
existing  provisions)  50.19(c)(2).  this  rule 
is  categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  is  not  anticipated  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
discussed  in  detail  in  the  preamble  to 
the  final  rule,  there  are  several  factors 
present  that  reduce  the  possibility  of 
any  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

As  noted  in  the  preamble,  this  rule 
does  not  create  a  new  reporting 
requirement.  The  annual  reporting  of 
certain  financial  information  is  a 
preexisting  HUD  program  requirement. 
This  rule  standardizes,  to  the  extent 
possible,  the  content  of  the  information 
and  the  preparation  of  the  information 
(in  accordance  with  GAAP),  and 
requires  electronic  submission.  HUD 
anticipates  that  these  changes  will  bring 
consistency,  simplicity,  and  reduced 
administrative  burden  to  the  reporting 
process.  For  those  entities  unfamiliar 
with  GAAP,  and  particularly  for  any 
small  entities  that  may  be  unfamiliar 
with  GAAP,  HUD  intends  to  conduct 
training  seminars  in  order  to  assist  them 
in  their  conversion  to  GAAP.  With 
respect  to  costs,  the  audit  costs  assimied 
by  PHAs  and  multifamily  project 
owners  are  a  recognized  part  of 
operating  and  administrative  expenses, 
and  accordingly,  HUD  anticipates  that 
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there  will  be  no  (or  very  little)  monetary 
costs  incurred.  As  noted  in  the 
preamble,  the  Federal  Housing 
Commissioner  has  required  GAAP- 
based  accounting  for  a  nimiber  of  jrears. 
and  the  vast  majority  of  owners  already 
adhere  to  its  tenets.  Therefore,  any 
burden  involved  in  conversion  to  GAAP 
in  FHA  programs  is  anticipated  to  be 
minimal.  For  PHAs.  the  rule  provides  a 
year  for  before  compUance  with  these 
reporting  requirements  must  begin. 

With  respect  to  electronic  submission, 
although  electronic  submission  via  the 
internet  is  preferred,  the  rule  provides 
that  HUD  will  consider  submission 
through  tape,  diskette  or  paper  if  HUD 
determines  that  the  costs  of  electronic 
submission  via  the  internet  would  be 
excessive. 

In  addition  to  the  issues  of  training 
and  costs,  many  entities  will  have  up  to 
9  months  to  submit  audited  financial 
statements  in  accordance  with  GAAP 
(the  period  of  time  allowed  imder  the 
Single  Audit  Act). 

Executive  Order  12612,  Federalism 

The  General  Couinsel.  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  this  rule  is  not  subject  to  review 
imder  the  Order. 

Unfunded  Mandates  Reform  Act 

Titie  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22. 1995)  (UMBRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  As  was  discussed  earlier  in  the 
preamble  to  this  final  rule,  this  rule 
would  not  impose  a  Federal  mandate 
within  the  definitions  provide  in  section 
101  of  the  UMRA  because  this  rule 
merely  provides  for  uniform  financial 
reporting  requirements  that  arise  from 
participation  in  a  voluntary  Federal 
program,  for  which  funds  are  provided 
through  budget  authority  that  is  not 
entitiement  authority. 


Catalog  of  Federal  Domestic  Assistance      24  CFR  Part  236 


The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
that  would  be  affected  by  this  rule  are: 

14.126 — ^Mortgage  Insurance — Cooperative 

Projects  (Section  213) 
14.129 — ^Mortgage  Insurance — Nursing 

Homes,  Intermediate  Care  Facilities, 

Board  and  Care  Homes  and  Assisted 

Living  Facilities  (Section  232) 
14.134 — Mortgage  Insurance — Rental 

Housing  (Section  207) 
14.135 — Mortgage  Insiuance — ^Rental  and 

Cooperative  Housing  for  Moderate 

Income  Families  and  Elderly,  Market 

Rate  Interest  (Sections  221(d)(3)  and  (4)) 
14.138 — Mortgage  Insurance — Rental 

Housing  for  Elderly  (Section  231) 
14.139 — Mortgage  Insurance — ^Rental 

Housing  in  Urban  Areas  (Section  220 

Multifiamily) 
14.157 — Supportive  Housing  for  the  Elderly 

(Section  202) 
14.181 — Supportive  Housing  for  Persons 

with  Disabilities  (Section  811) 
14.188 — Housing  Finance  Agency  (HFA)  Risk 

Sharing  Pilot  Program  (Section  542(c)) 
14.850 — Public  Hotising 
14.851 — Low  Income  Housing — 

Homeownership  Opportunities  for  Low 

Income  Families  (Turnkey  QI) 
14.852 — Public  Housing — Comprehensive 

Improvement  Assistance  Program 
14.855 — Section  8  Rental  Voucher  Program 
14.856 — Lower  Income  Housing  Assistance 

Program — Section  8  Moderate 

Rehabilitation 
14.857 — Section  8  Rental  Certificate  Program 
14.859 — Public  Housing— Comprehensive 

Grant  Program 

List  of  Subjects 
24  CFR  Part  S 

Administrative  practice  and 
procedure.  Aged,  Claims,  Drug  abuse. 
Drug  traffic  control.  Grant  programs — 
housing  and  community  development. 
Grant  programs — Indians.  Individuals 
with  disabilities.  Loan  programs — 
housing  and  community  development. 
Low-  and  moderate-income  housing. 
Mortgage  insurance.  Pets,  Public 
housing.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims.  Equal  employment 
opportunity.  Fair  Housing,  Home 
improvement.  Housing  standards. 
Incorporation  by  reference,  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies)  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  security, 
Unemployment  compensation.  Wages. 


Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Mortgage 
insurance.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  266 

Aged,  Fair  housing. 
Intergovernmental  relations.  Mortgage 
insurance.  Low  and  moderate  income 
housing.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  880 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  886 

Grant  programs — housing  and 
community  development.  Lead 
poisoning.  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  982 

Grant  programs — housing  and 
community  development.  Housing.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  title  24  of  the  CFR  is 
amended  as  follows: 

PART  5— GENERAL  HUD  PROGRAM 
REQUIREMENTS;  WAIVERS 

1.  The  authority  citation  for  24  CFR 
part  5  continues  to  read  as  follows: 

Authority:  42  U.S.C  3535(d).  unless 
otherwise  noted. 

2.  A  new  subpart  H.  consisting  of 
§  5.801.  is  added  to  part  S  to  read  as 
follows: ' 

Subpart  H— Uniform  FInarKial 
Reporting  Standards 

S  5.801    Untform  financial  reporting 
standards. 

(a)  Applicability.  This  subpart  H 
implements  uniform  financial  reporting 
standards  for: 

(1)  Public  housing  agencies  (PHAs) 
receiving  assistance  under  sections  5.  9. 
or  14  of  the  1937  Act  (42  U.S.C  1437c 
1437g.  and  14377)  (Public  Housing); 

(2)  PHAs  as  contract  administrators 
for  any  Secticm  8  project-based  or 
tenant-based  housing  assistance 
payments  program,  which  includes 
assistance  under  the  following 
programs: 

(i)  Section  8  project-based  housing 
assistance  payments  programs, 
including,  but  not  limited  to.  the 
Section  8  New  Construction.  Substantial 
Rehabilitation.  Loan  Management  Set- 
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Aside,  Property  Disposition,  and 
Moderate  Rriiabilitation  (including  the 
Single  Room  Occupancy  program  for 
homeless  individuals); 

(ii)  Section  8  Project-Based  Certificate 
programs; 

(iii)  Any  program  providing  Section  8 
project-based  renewal  contracts;  and 

(iv)  Section  8  tenant-based  assistance 
under  the  Section  8  Certificate  and 
Voucher  program. 

(3)  Owners  of  housing  assisted  under 
any  Section  8  project-btuMd  housing 
assistance  payments  program: 

.   (i)  Incluoiiig,  but  not  limited  to,  the 
Section  8  New  Construction,  Substantial 
Rehabilitation,  Loan  Management  Set- 
Aside,  and  Property  Disposition 
programs; 

(ii)  Excluding  the  Section  8  Moderate 
Rehabilitation  Program  (which  includes 
the  Single  Room  Occupancy  program  for 
homeless  individuals)  and  the  Section  8 
Project-Based  Certificate  Program; 

(4)  Owners  of  multiCemuly  projects 
receiving  direct  or  indirect  assistance 
bom  WUD.  or  with  mortgages  insured, 
coinsured,  or  held  by  HUD,  including 
but  not  linuted  to  housing  under  the 
following  HUD  programs: 

(i)  Section  202  Program  of  Supportive 
Housing  for  the  Elderly; 

(ii)  Section  811  Pro-am  of  Supptortive 
Housing  for  Persons  with  Disabilities; 

(iii)  Action  202  loan  program  for 
projects  for  the  elderly  and  handicapped 
(including  202/8  projects  and  202/162 
projects); 

'     (iv)  Section  207  of  the  National 
Housing  Act  (NHA)  (12  U.S.C.  1701  et 
seq.)  (Rental  Housing  Insurance): 

(v)  Section  213  of  the  NHA 
(Cooperative  Housing  Insurance); 

(vi)  Section  220  of  the  NHA 
(Rehabilitation  and  Neighborhood 
Conservation  Housing  Insurance); 

(vii)  Section  221(d)  (3)  end  (5)  of  the 
NHA  (Housing  for  Moderate  Income  and 
Displaced  Families); 

(viii)  Section  221(d)(4)  of  the  NHA 
(Housing  for  Moderate  Income  and 
Displacwi  Families); 

(ix)  Section  231  of  the  NHA  (Housing 
for  Elderly  Persons); 

(x)  Section  232  of  the  NHA  (Mortgage 
Insurance  for  Nursing  Homes, 
Intermediate  Care  Fadhties,  Board  and 
Care  Homes); 

(xi)  Section  234(d)  of  the  NHA 
(Rental)  (Mortgage  Insivance  for 
Condominiums); 

(xii)  Section  236  of  the  NHA  (Rental 
and  Cooperative  Housing  for  Lower 
Income  Families): 

(xiii)  Section  241  of  the  NHA 
(Supplemental  Loans  for  Multifamily 
Projects);  and 

(xiv)  Section  542(c)  of  the  Housing 
and  Community  Development  Act  of 


1992  (12  U.S.C.  1707  note)  (Hou»ng 
Finance  Agency  Risk-Sharme  Program). 

(b)  Submission  of  financial 
information.  Entities  (or  individuals)  to 
which  this  subpart  is  applicable  must 
provide  to  HUD,  on -an  annual  basis, 
such  financial  information  as  leqtured 
by  HUD.  This  financial  information 
must  be: 

(1)  Prepared  in  accordance  with 
Generally  Accepted  Accounting 
Principles  as  further  defined  by  HUD  in 
supplonentary  guidance; 

(2)  Submitted  electronically  to  HUD 
through  the  internet,  or  in  such  other 
electronic  format  deagnated  by  HUD,  or 
in  such  non-electronic  format  as  HUD 
may  allow  if  the  burden  ox  cost  of 
electronic  reporting  is  determined  by 
HUD  to  be  excessive:  and 

(3)  Submitted  in  such  form  and 
substance  as  prescribed  by  HUD. 

(c)  Annual  financial  report  filing 
dates.  The  financial  information  to  be 
submitted  to  HUD  in  accordance  with 
paragraph  (b)  of  this  section,  must  be 
sulHnitted  to  HUD  annually,  no  later 
than  60  days  after  the  end  of  the  fiscal 
year  of  the  reporting  period,  and  as 
otherwise  provided  by  law.  For  entities 
listed  in  paragraphs  (a)(3)  and  (a)(4)  of 
this  section  and  that  have  fiscal  years 
ending  December  31, 1998,  the  report 
shall  be  due  April  30, 1999.  This 
extended  report  due  date  is  only  for 
entities  listod  in  paragraphs  (a)(3)  and 
(a)(4)  of  this  section,  and  only  for  the 
first  report  due  under  this  section. 

(d)  neporting  compliance  dates. 
Entities  (or  individuals)  that  are  subject 
to  the  reporting  requimoaents  in  this 
section  must  commence  compliance 
with  these  requirements  as  follows: 

(1)  For  PHAs  listed  in  paragraphs 
(a)(l}  and  (a)(2)  of  this  section,  the 
requirements  of  this  section  will  begin 
with  those  PHAs  with  fiscal  years 
Hiding  Septendier  30, 1999  and  later. 
Unaudited  financial  statements  Mrill  be 
required  60  days  after  the  PHA's  fiscal 
year  end,  and  audited  financial 
statements  will  then  be  required  no  later 
than  9  months  after  the  PHA's  fiscal 
year  end,  in  accordance  with  the  Single 
Audit  Act  and  OMB  Circular  A-133 
(See  24  CFR  84.26).  A  PHA  with  a  fiscal 
year  ending  September  30, 1999  that 
elects  to  submit  its  unaudited  financial 
report  earlier  than  the  due  date  of 
November  30, 1999  must  submit  its 
report  as  required  in  this  section.  On  or 
after  September  30, 1998,  but  prior  to 
November  30, 1999  (except  for  a  PHA 
with  its  fiscal  year  ending  September 
30, 1999),  PHAs  may  submit  their 
financial  reports  in  accordance  with  this 
section. 

(2)  For  entities  listed  in  paragraphs 
(a)(3)  and  (a)(4)  of  this  section,  the 


requirements  of  this  secticm  will  begin 
with  those  entities  with  fiscal  years 
ending  December  31, 1998  and  later. 
'  Entitie&  listed  in  paragraphs  (a)(3)  and 
(a)(4)  of  this  section  with  fiscal  years 
ending  December  31, 1998  that  elect  to 
submit  their  reports  earlior  than  the  due 
dale  must  submit  their  financial  reports 
as  reqxured  in  this  section.  On  or  after 
September  30, 1998  but  prior  to  January 
1, 1999,  these  Mitities  may  sulnnit  their 
financial  reports  in  aoccvdance  with  this 
section. 

(e)  Limitation  on  changing  fisaJ 
years.  To  allow  for  a  period  of 
consistent  assessment  of  the  financial 
reports  submitted  to  HUD  under  this 
subpart  part,  PHAs  listed  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  will  not 
be  allowed  to  change  their  fiscal  years 
for  their  first  three  full  fiscal  years 
following  October  1, 1998. 

(f)  Responsibility  for  submission  of 
financial  report,  llie  responsibility  for 
submission  of  the  financial  report  due  to 
HUD  under  this  section  rests  with  the 
individuals  and  entities  listed  in 
paragraph  (a)  of  this  section. 

PART  200-INTRODUCT1ON  TO  FHA 
PROGRAMS 

3.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Aiidiority:  12  U.S.C  1701-171Sz-18;  42 
U.S.C  3535(d). 

4.  The  heading  of  Subpart  A  is  revised 
to  read  as  follows: 

Subpart  A— Requirements  for 
Applicatioiv  Commitment,  and 


Multifamily  and  Health  Care  Fadmy 


Continuing  Eligibility  Requirements  for 
Existing  Projects 

5.  A  new  §200.36  is  added 
immediately  after  §  200.35  to  read  as 
follows: 


f2ea36 

The  mortgage  must  comply  with  the 
financial  reporting  requirements  in  24 
CFR  part  5,  subpart  H. 

PART  236-MORTQAQE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENT  FOR  RENTAL  PROJECTS 

6.  The  authority  citation  for  24  CFR 
part  236  continues  to  read  as  follows: 

Airtfawity:  12  U.S.C  1715b  and  1715z-l^ 
42  U.S.C  3535(d). 

7.  Section  236.1  is  amended  by 
revising  the  heading,  by  redesignating 
paragraph  (b)  as  paragraph  (c),  and  by 
adding  a  new  paragraph  (b),  to  read  as 
follows: 
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§  236.1    Applicability,  cross-reference,  and 
savings  clause. 


(b)  The  mortgagor  must  comply  with 
the  financial  reporting  requirements  in 
24  CFR  part  5,  subpart  H. 


PART  266— HOUSING  HNANCE 
AGENCY  RISK-SHARING  PROGRAM. 
FOR  INSURED  AFFORDABLE 
MULTIFAMILY  PROJECT  LOANS 

8.  The  authority  citation  for  24  CFR 
part  266  continues  to  read  as  follows: 

Autliority:  12  U.S.C.  1707;  42  U.S.C 
3535(d). 

9.  In  §  266.505,  paragraph  (b)(7)  is 
revised  to  read  as  follows: 


§266.505    Regulatory  agi 
requirements. 


(b)*  *  * 

(7)  Maintain  complete  books  and 
records  established  solely  for  the  project 
and  comply  with  the  financial  reporting 
requirements  in  24  CFR  part  5,  subpart 
H. 


PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

10.  The  authority  citation  for  24  CFR 
part  880  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437a.  1437c,  1437f, 
3535(d),  12701,  and  13611-13619. 

11.  In  §880.601,  paragraph  (d)(1)  is 
revised  to  read  as  follows: 

§  880.601    ReaponsiMltties  of  owner. 

•        •        *        •        * 

-(d)*  *  • 

(1)  Financial  information  in 
accordance  with  24  CFR  part  5,  subpart 
H;and 


PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS 
PROGRAM— SPECIAL  ALLOCATIONS 

12.  The  authority  citation  for  24  CFR 
part  886  continues  to  read  as  follows: 

Aitfiority:  42  U.S.C.  1437a,  1437c,  1437f. 
3S35(d),  and  13611-13619. 

13.  In  §  886.318,  paragraph  (d)(1)  is 
revised  to  read  as  follows: 

$886,318    ReaponaiMIKtes  of  ttie  owner. 


(d)«  *  • 

(1)  Financial  information  in 
accordance  with  24  CFR  part  5,  subpart 
H;and 


PART  982— SECTION  8  TENANT- 
BASED  ASSISTANCE:  UNIRED  RULE 
FOR  TENANT-BASED  ASSISTANCE 
UNDER  THE  SECTION  8  RENTAL 
CERTIFICATE  PROGRAM  AND  THE 
SECTION  8  RENTAL  VOUCHER 
PROGRAM 

14.  The  authority  citation  for  24  CFR 
part  982  continues  to  read  as  follows: 

Antfaority:  42  U.S.C  1437f  and  3535(d). 

15.  In  $  982.158.  paragraph  (a)  is 
amended  by  adding  a  sentence  at  the 
end,  to  read  as  follows: 

$962,158    Program  accounts  and  records. 
(a)  *  *  *  The  HA  must  comply  with 
the  financial  reporting  requirements  in 
24  CFR  part  5.  subpart  H. 

•        •        •        •        • 

Dated:  August  26, 1998. 
Andrew  Cuomo, 
Secretary. 

(FR  Doc.  98-23420  Filed  S-31-98;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  901  and  902 

[Doclwt  No.  FR-4313-F-03] 

RIN  2577-AB81 

Public  Housing  Assessment  System 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
action:  Final  rule. 

summary:  This  Hnal  rule  implements  a 
proposed  rule  published  on  June  30, 
1998  to  provide  for  the  assessment  of 
the  physical  condition,  financial  health, 
management  operations  and  resident 
services  in  public  housing.  The  rule  also 
provides  for  a  Troubled  Agency 
Recovery  Center  to  improve  poor 
performers,  and  an  Enforcement  Center 
and  possible  receivership  for  agencies 
that  fail  to  improve  performance.  Public 
housing  agencies  that  fail  to  post 
significant  improvement  within  a  year 
will  be  automatically  referred  to  the 
new  HUD  Enforcement  Center,  which 
will  institute  proceedings  for  judicial 
receivership  to  remove  failed  agency 
management.  The  purpose  of  the  new 
Public  Housing  Assessment  System  is  to 
enhance  public  trust  by  creating  a 
comprehensive  management  tool  that 
effectively  and  fairly  measures  a  PHA's 
performance  based  on  standards  that  are 
objective,  imiform  and  verifiable,  and 
provides  real  rewards  for  high 
performers  and  consequences  for  poor 
performers.  The  final  rule  takes  into     ^ 
consideration  public  comment  received 
on  the  June  30, 1998  proposed  rule. 
EFFECTIVE  DATE:  October  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  the  Real 
Estate  Assessment  Center,  Attention 
William  Thorson,  Director  of  Physical 
Inspection  Management,  Real  Estate 
Assessment  Center,  Department  of 
Housing  and  Urban  Development,  4900 
L'Enfant  Plaza  East,  SW,  Room  8204, 
Washington,  DC  20410;  telephone  (202) 
755-0102  (this  is.not  a  toll-free 
number).  Persons  with  hearing  or 
speech  impairments  may  access  that 
number  via  TTY  by  calling  the  Federal 


Information  Relay  Service  at  (800)  877- 

8339. 

SUPPLEMENTARY  INFORMATION: 

I.  The  Proposed  Rule 

On  June  30, 1998  (63  FR  35672),  HUD 
published  a  proposed  rule  that  would 
establish  a  new  system  for  the 
assessment  of  America's  public  housing. 
The  new  Public  Housing  Assessment 
System  (PHAS)  is  designed  to  enhance 
public  trust  by  creating  a 
comprehensive  oversight  tool  that 
effectively  and  fairly  measures  a  PHA 
based  on  standards  that  are  objective 
and  imiform.  The  PHAS  represents  a 
major  rethinking  of  public  housing 
management. 

Under  the  PHAS  as  proposed  on  June 
30, 1998,  HUD  evaluates  a  PHA  based 
on  the  following  indicators:  (1)  the 
physical  condition  of  the  PHA's  public 
housing  properties;  (2)  the  PHA's 
financial  condition;  (3)  the  PHA's 
management  operations;  and  (4) 
residents'  assessment  (through  a 
resident  survey)  of  the  PHA's 
performance.  The  management  indicator 
of  this  new  assessment  system  will 
incorporate  the  majority  of  the  existing 
statutory  management  assessment 
indicators  (the  remaining  statutory 
indicators  will  be  part  of  the  other 
PHAS  indicators).  Each  of  these  major 
indicators  is  comprised  of  components. 
To  assess  the  performance  of  a  PHA  on 
the  basis  of  the  first  two  indicators,  the 
Assessment  Center  will  use 
comprehensive  and  standardized 
protocols  to  conduct  physical 
inspections  of  public  housing  properties 
and  to  assess  the  financial  condition  of 
PHAs.  For  the  Management  Operations 
Indicator  and  the  Resident  Service  and 
Satisfaction  Indicator,  the  Assessment 
Center  will  gather  and  analyze  data  and 
information  provided  by  the  PHA. 

In  order  to  determine  a  composite 
score  for  each  PHA,  the  four  indicators 
of  the  PHAS  will  be  individually  scored 
and  then  combined  to  present  a 
composite  score  that  reflects  the  overall 
performance  of  PHAs  for  a  total  of  100 
possible  points.  The  100  points  are 
distributed  as  follows: 
30  total  points  for  the  physical 

condition; 
30  total  points  for  the  financial 

condition; 


30  total  points  for  management 
operations;  and 

*  10  total  points  for  resident  service  and 
satisfaction. 

The  PHAS,  although  applicable  only 
to  public  housing,  reflects  HUD's  new 
approach,  under  HUD  2020 
Management  Reform,  to  all  properties 
assisted  by  HUD.  HUD  intends  to  assess 
all  HUD-related  properties  in  a  manner 
similar  to  that  under  the  PHAS,  using 
uniform  financial  and  physical 
indicators  and  resident  feedback. 

An  accurate  assessment  of  a  PHA's 
performance  is  critical  because  the 
consequences  of  that  assessment  can  be 
significant.  For  PHAs  determined  to  be 
high  performers,  the  consequences  will 
be  less  scrutiny  and  additional 
flexibility.  For  PHAs  determined  not  to 
be  performing  well,  the  consequences 
will  be  intensive  technical  assistance, 
deadlines  for  improvement  and  possible 
punitive  actions  for  failure  to  improve 
during  established  periods.  The 
approach  provided  by  the  PHAS 
maximizes  the  best  use  of  public  funds 
by  concentrating  resources  on  those 
PHAs  in  most  need  of  attention  and 
recognizing  outstanding  performers.  The 
system  is  fiindamentally  designed  to 
provide  relevant  and  verifiable 
measures  that  directly  relate  to  PHA 
performance. 

The  June  30, 1998  proposed  rule 
provided  for  the  new  PHAS  to  become 
effective  for  PHAs  with  fiscal  years 
ending  September  1999  and  later. 
Financial  reports  due  for  PHAs'  fiscal 
years  ending  in  September  1999  and 
later  must  be  prepared  on  a  GAAP  basis. 
The  first  scores  under  the  new  PHAS 
will  be  issued  not  later  than  December. 
1999  for  PHAs  with  FYs  ending  in 
September  1999.  Thus,  PHAs  will  have 
at  least  one  year  before  the  new  PHAS 
scores  are  issued.  Until  September  30, 
1999,  PHAs  will  continue  to  be  scored 
imder  the  current  PHMAP.  Diu-ing  this 
one  year  transition  period,  advisory 
scores  for  physical  condition  and 
financial  management  may  be  issued  to 
provide  guidance  to  PHAs.  The 
implementation  schedule  for  inspection 
of  public  housing  properties  and 
reporting  is  as  described  in  the 
following  table: 
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Real  Estate  Assessment  Center  (REAC) 

[Assessment  Periods  and  Reporting  Dates] 


REAC  assessment  results 

Financial  re- 
porting 

Ptiystcal  inspection 

Management 
operations 

Resident  survey 

Period  cov- 
ered fiscal 
yearerxl 
(1) 

Inspection  dates 
(3) 

Score  issued 

Due  date 
(2) 

SutKnission 

due  date 

(4) 

Survey  dates 
(5) 

12/1999 ; 

9-30-99 

12-^1-99 

3-31-2000 

6-30-2000 

9-30-2000 

11-30-99 

2-28-2000 

5-31-2000 

8-31-2000 

11-30-2000 

7/99-9/99 

10^9-12/99 

1/2000-3/2000 

4/2000-6/2000 

7/2000-9/2000 

11-30-99 

2-28-2000 

5-31-2000 

8-31-2000 

11-30-2000 

4/99-9/99 

03«000 

06«000 ~ 

09«000 ~. 

12/2000 

10/99-12/99 
1/2000-3/2000 
4/2000-6/2000 
7/2000-9/2000 

Notes: 

1.  The  period  covered  for  each  indicator  wiH  be  the  PHA's  entire  fiscal  year  endktg  on  dates  shewn  above.  Once  the  new  PHAS  is  effective,  a 
PHA  cannot  change  its  fiscal  year  for  a  period  of  3  years. 

2.  PHAs  with  fiscal  years  ending  9-30-99  and  later  must  provide  GAAP  financial  reports.  These  reports  must  be  provided  by  electronic  sub- 
mission not  later  than  60  days  after  the  end  of  the  PHA's  FY.  AudKed  GAAP  reports  (due  9  months  after  the  dose  of  the  Fy  in  accordance  with 
the  Single  /UkW  Act  and  0MB  Circular  A-133)  will  be  used  to  update  and  confirm  unaudited  financial  results.  If  significant  differences  are  noted 
between  unaudited  and  audited  results,  scoring  penalties  will  apply.  For  those  PHAs  that  spend  less  than  $300,000  of  Federal  funds.  HUD  can- 
not require  or  pay  for  an  audit  in  accordance  with  the  Single  Audit  Act.  HUD,  however,  can  require  and  pay  for  an  "Agreed-Upon  Procedures"  re- 
port that  could  be  specifically  duected  at  verifying  calculatxxis. 

3.  Physical  inspections  will  be  scheduled  to  approximate  the  new  PHAS  calculation  dates;  i.e.  within  the  final  quarter  of  the  PHA's  fiscal  year. 

4.  The  certifications  and  supporting  documentation  required  for  the  Management  Operations  Indicator  wiM  be  due  60  days  after  the  end  of  ttie 
PHA's  fiscal  year. 

5  Resident  sun/eys  will  be  required  to  be  conducted  during  the  course  of  a  PHA's  fiscal  year  and  will  be  required  to  be  submitted  by  a  PHA  at 
the  time  that  the  PHA  submits  the  certifications  required  under  the  Management  Operations  Indicator. 


n.  Changes  Made  to  Proposed  Rule  at 
the  Final  Rule  Stage 

The  initial  due  date  for  the  receipt  of 
public  comments  on  the  proposed 
PHAS  rule  was  July  30, 1998.  In 
response  to  requests  from  commenters 
for  additional  time  to  comment  on  this 
rule,  HUD  published  a  notice  on  July  30, 
1998  (63  FR  40682)  extending  the 
deadline  for  public  conunents  until 
August  13, 1998.  HUD  received  776 
comments  on  the  proposed  rule.  The 
commenters  included  housing 
authorities,  residents  of  public  housing 
(whose  670  form  letters  represented  the 
great  majority  of  the  comments),  and 
organizations  representing  residents  or 
housing  authorities.  The  form  letters 
provided  by  the  residents  addressed 
only  the  issue  of  the  resident  survey 
proposed  in  the  PHAS  rule. 

As  a  result  of  the  public  comments 
and  HUD's  further  consideration  of 
certain  issues,  the  following  changes 
were  made  to  the  rule  at  the  final  rule 
stage. 

1.  A  new  part  902  is  established  for 
the  PHAS  rule.  Since  PHAS  will  not  be 
implemented  until  October  1, 1999. 
PIi\s  wrill  continue  to  comply  with  the 
requirements  of  the  Public  Housing 
Management  Assessment  Program 
(PHMAP),  and  therefore  HUD  needs  to 
retain  24  CFR  part  901  which  contains 
the  PHMAP  regulations.  After  PHAS  is 
fully  implemented,  HUD  will  issue  a 
final  rule  to  remove  24  CFR  part  901. 

2.  In  §  902.7  (§  901.7  in  the  proposed 
rule),  a  definition  of  "Alternative 
management  entity  (AME)"  has  been 
added,  and  the  definition  of 


"deficiency"  has  been  clarified  by 
including  "sub-indicator"  within  its 
scope. 

3.  Section  902.25(a)  (§  901.25(a)  in  the 
proposed  rule)  is  revised  to  clarify  that 
the  score  is  based  on  the  relative 
importance  of  the  individual 
inspectable  areas  and  the  relative 
severity  of  the  deficiencies  observed. 

4.  Section  902.25(b)(2)(ii) 
(§901.25(b)(2)(ii)  in  the  proposed  rule) 
is  clarified  to  indicate  that  a  majority  of 
the  population  that  resides  in  the  census 
tracts  or  census  block  groups  on  all 
sides  of  the  development  will  be 
examined  to  determine  if  the 
neighborhood  environment  adjustment 
applies. 

5.  Section  902.50(b)  (§  901.50(b)  in  the 
proposed  rule)  is  revised  to  state  that 
the  survey  will  be  "managed"  rather 
than  "administered"  by  the  PHA. 

6.  Section  902.53(a)  (§  901.53(a)  in  the 
proposed  rule)  is  revised  in  accordance 
with  the  preamble  discussion  at  section 
in.F.7.  below,  to  indicate  only  the  first 
two  components  of  the  survey  indicator 
are  awarded  points,  with  the  third 
component  being  a  threshold 
requirement. 

7.  hi  §  902.53(b)  (§  901.53(b)  in  the 
proposed  rule],  the  text  is  modified  for 
clarity  and  to  remove  the  words  "by  the 
PHA"  following  the  phrase  "survey 
results  are  determined  to  be  altered." 

8.  Sections  902.67(b)  and  902.71(d) 
(§§  901.67(b)  and  901.71(d)  in  the 
proposed  rule),  which  address  the  HUB/ 
Pn^ram  Center's  discretion  to  subject  a 
PHA  to  any  requirement  that  would 


otherwise  be  omitted  under  the 
specified  relief,  are  removed. 

9.  The  requirement  in  §  902.71(a)(2) 
(§  901.71(a)(2)  of  the  proposed  rule)  lor 
public  recognition  is  made  consistent 
with  the  rest  of  the  PHAS  rule  by  stating 
that  at  least  60  percent  of  the  points 
available  under  each  of  the  four  PHAS 
Indicators  and  an  overall  PHAS  score  of 
90  are  necessary. 

10.  fa  §  902.73(g)  (§  901.73(g)),  this 
final  rule  adds  language  to  clarify  that 
if  the  TARC  determines  that  it  is 
appropriate  to  refer  the  PHA  to  the 
Enforcement  Center,  it  will  only  do  so 
after  the  PHA  has  had  one  (1)  year  since 
the  issuance  of  the  PHAS  score  (or,  in 
the  case  of  an  RMC,  notification  of  its 
score  fiY)m  a  PHA)  to  correct  its 
deficiencies.  This  one-year  period 
includes  the  90  days  or  such  other 
period  of  time  (if  less  than  one  year),  as 
described  in  §  902.73(c)(1). 

11.  In  §  902.75(g)  (§  901.75(g)  in  the 
proposed  rule),  this  final  rule  adds 
language  to  clarify  that  a  PHA  cannot 
maintain  its  troubled  status  indefinitely; 
the  maximum  p>eriod  of  time  for 
remaining  in  troubled  status  before 
being  referred  to  the  Enforcement  Center 
is  2  years.  This  final  rule  also  clarifies 
in  §  902.75(g)  that  the  REAC  makes  the 
determination  of  whether  a  PHA  has 
made  substantial  improvement  toward  a  ' 
passing  PHAS  score. 

12.  Section  902.75(h)  is  a  new 
subsection,  added  to  clarify  that,  to  the 
extent  feasible,  while  a  PHA  is  under  a 
referral  to  a  TARC,  all  services  to 
residents  will  contmue  uninterrupted. 
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13.  Section  902.77(b)  is  new 
subsection,  added  to  clarify  that,  to  the 
extent  feasible,  while  a  PHA  is  under  a 
referral  to  the  Enforcement  Center,  all 
services  to  residents  will  continue 
uninterrupted. 

15.  Language  is  added  to  §  902.79(b) 
(§  901.79(b)  of  the  proposed  rule)  to 
clarify  the  meaning  of  "credible  source" 
for  events  or  conditions  constituting  a 
substantial  breach  or  default. 

JII.  Discussion  of  Public  Comments 

The  public  commenters  on  this  rule 
overwhelmingly  commended  HUD  for 
its  efforts  to  improve  PHMAP,  and  there 
was  considerable  support  among  the 
commenters  for  the  new  PHAS,  as 
aimounced  in  the  June  30, 1998 
proposed  rule.  One  commenter  stated 
that  the  proposed  PHAS  is  superior  in 
approach  to  PHMAP.  Another 
commenter  stated  that  PHAS  logically 
focuses  on  appropriate  operational 
areas,  with  the  primary  emphasis  on 
physical  and  financial  concerns.  Several 
commenters,  however,  expressed 
reservations  about  one  more  aspects  of 
the  new  PHAS.  The  following  provides 
a  more  detailed  discussion  of  the 
commenters'  concerns  as  well  as  a 
discussion  of  other  issues  raised  by  the 
public  commenters  on  the  June  30, 1998 
proposed  rule. 

A.  General  Comments 

The  Public  Comment  Period  for  the 
Rule  Was  Not  Sufficient.  Many 
commenters  stated  that  the  30-day 
public  comment  period  provided  by  the 
June  30,  1998  proposed  rule  was 
insufficient.  These  commenters 
remarked  that  a  rule  of  such  importance 
jk#nd  complexity  merited  a  longer 
comment  period.  Several  commenters 
remarked  that,  rather  than  reducing  the 
customary  60-day  comment  period,  the 
proposed  nde  should  have  provided  90 
days  for  the  submission  of  comments. 
Two  of  the  commenters  also  questioned 
the  consultative  process  that  HUD  used 
to  justify  the  reduced  comment  period. 


One  of  the  commenters  remarked  that 
"HUD  consulted  with  a  few  authorities, 
but  this  is  the  first  time  more  than  3,300 
housing  authorities  have  been  able  to 
comment"  on  the  PHAS. 

Given  the  extensive  consultative 
process  in  the  development  of  the  rule, 
HUD  believes  that  a  30-day  public 
commenter  period  was  sufficient  for  this 
rule.  Nevertheless,  in  response  to 
commenters'  request,  HUD  did  extend 
the  public  comment  period  through 
August  13, 1998,  to  allow  additional 
time  for  comment.  HUD  recognizes  that 
although  not  every  PHA  was  involved  in 
the  extensive  consultative  process  that 
preceded  publication  of  the  proposed 
rule,  there  was  substantial  PHA 
representation  and  participation  in  that 
process  over  a  six  month  period.  HUD 
also  reminds  PHAs,  residents  and  other 
interested  parties  that  although  this  rule 
takes  effect  30  days  after  publication  in 
the  Federal  Register,  PHAS  is  not 
implemented  until  October  1, 1999. 
This  first  year  is  a  transition  year,  which 
allows  both  HUD  and  PHAs  the 
opportunity  to  test  the  new  PHAS,  for 
PHAs  to  continue  to  offer  input  and 
suggestions,  and  for  HUD  to  consider 
and  make  any  changes  that  may  be 
needed  before  PHAS  becomes  fully 
implemented. 

In  addition,  HUD  has  provided,  and 
will  continue  to  provide,  documents 
and  assistance  by  direct  request  and 
over  the  Internet,  such  as  the  24-hour 
on-line  assistance  on  the  GAAP 
Conversion  Guide  at  HUD's  website 
(http://www.hud.gov/reac/reafin.html). 
As  the  discussion  below  of  the  public 
comments  on  the  individual  indicators 
will  demonstrate,  HUD  will  continue  to 
make  available  all  of  the  information 
and  assistance  necessary  for  PHA 
compliance  with  the  rule. 

Rule  is  Vague;  Lacks  Necessary 
Details.  A  nimiber  of  commenters 
remarked  that  the  proposed  rule  is  too 
vague  and  uninformative.  These 
commenters  wrote  that  the  lack  of 
specificity  of  the  proposed  rule  made 

Approximate  Relative  Weights/Points 


the  submission  of  meaningful  comments 
almost  impossible. 

With  respect  to  the  details  of  all  of  the 
components  of  the  PHAS,  specifically 
the  physical  and  financial  components, 
HUD  notes  that  traditionally  HUD 
regulations,  and  indeed  other  agency 
regulations,  do  not  contain  all  the 
details  and  processes  that  are  part  of 
these  components.  A  great  majority  of 
these  are  technical  or  examples  of 
implementation  processes.  The 
regulation  enunciates  the  policy, 
provides  the  broader  requirements  (in 
this  case,  uniform,  enforceable  baseline 
standards),  and  the  details  are  left  to 
supplemental  dociunents,  such  as 
handbooks  and  guidebooks.  These 
documents  allow  for  a  more  detailed 
(and  therefore  more  helpful)  description 
and  discussion  of  the  components  to  be 
addressed,  and  the  procedures  to  be 
followed  and  the  information  to  be 
submitted,  which  include  examples  and 
model  reports,  and  which  can  be 
corrected  and  updated  easily. 

This  is  the  practice  that  HUD  has 
followed  to  date,  and  HUD  will 
continue  to  follow  this  practice  with  the 
PHAS.  HUD  already  has  developed 
certain  guidance  in  connection  with 
implementation  of  the  PHAS,  and  has 
made  this  guidance  available  to  PHAs 
for  review  and  any  comments  they  may 
have.  For  example,  HUD  has  developed 
the  HUD-GAAP  Conversion  Guide, 
which  is  available  at  HUD's  internet 
web  site  at  http://www.hud.gov/reac/ 
reafin.html,  or  by  calling  the  HUD  Real 
Estate  Assessment  Center's  Customer 
Service  Center  on  l-(888)-245-4860. 

Several  commenters  requested 
additional  information  on  the  relative 
weights/points  of  the  four  PHAS 
indicators.  Although  this  information 
will  be  contEiined  in  the  supplementary 
guidance  to  be  provided,  HUD  has  listed 
below  the  approximate  relative  weights/ 
points  of  the  four  PHAS  indicators,  sub- 
indicators,  and  components  within  the 
sub-indicators: 


lndicator/Sut)-lndicator/Component 


Indc. 
Pts. 

Approx. 

30 

iV 

4.5 
6.0 

10.5 

4.5 

30 

'    9!o 

9.0 

4.5 

#1,  Physical  Condition _ 

Site  (plus  1  pt.  for  physical  condition  and  neightxjrhood  environment) 

Building  Exterior  (plus  1  pt.  for  physical  condition  and  neightx)rhood  environment) 

Building  Systems  _ '. „ „ „ 

Dwelling  Units 

Common  Areas  (plus  1  pt.  for  physical  condition  and  neightxjrhood  environment) „ 

In  addition.  Health  and  Safety  denciencies  will  result  in  reductions  to  ttie  total  physical  inspection  score  which 
takes  into  account  the  five  areas,  atx>ve,  with  ttieir  approximate  relative  weights/points. 
#2,  Financial  Condition „ 

Liquidity  „. 

f4et  Asset  Adequacy „ ^ „ ; 

Days  Receivable  Outstanding  „ 
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Approximate  Relative  WElGHTS/Pol^f^s— Continued 


lndicator/Sut>-lndicator/Component 


Vacancy  Loss „ 

Net  Income/Loss !™!!™!.".."!!!!.™!."!."!!.™!!!!!! 

Expense  Management "  ' 

Flags:  -  ' 

No  audit  opinion  (minus  30  pts.) _ 

Going  concern  opinion  (*) ™"™™!,"!"!,™."!!!!!!!!!!!.."!! " 

Disdaimer  of  opinion  (minus  30  pts.)  !!""."!!!"."!!!!!!! 

Material  weakness/mtemaJ  control  (*) !.™.""!™™..".Z!!..."!!!!!™!!""!!.."."!  

Adverse  opinion  (minus  30  pts.)  ^ . ^„„- .  

♦    Qualified  opinion  (*) ..„„ „.. _^ 

Reportable  conditions  (*) '"."""''l"!™!!.™™"!!!!!™!.™!^!"!."!.""™!!."!  " 

Findings  of  non-compliance  and  questioned  costs  (*) ".""!!."."."..."!!.".""!™.'."I."!"."!!!!!.™!"  1* 

Indicator  outlier  analyses  (*)  !.""""""!"""!""."!""!"T 

(*)  Points  will  be  deducted  to  the  extent  points  remain  after  initial  scoring  for  ttie  sij^ndicatoi^^a^^ 
flag. 
#3,  Management  Operations 

Vacancy  Rate/Progress  to  Reduce _.. ."!."."."."!!!!!".".11.."!!H"."!!!!!!!!! 

Vacancy  Rate "i!"!!."!™™"!!!!!™™ 

Unit  Turnaround  Tune „ ,  

Modernization 

Unexpended  Funds _ 

Timeliness  of  Fund  Obligation  .'"".™."™"!™™™.™!™!."!!!™!.™ 

Contract  Administration ^. ... J[.' 

Quality  of  ttw  Physical  Wortc „ "ZIZZ. "*' 

Budget  Controls „ , " ™  ' 

Rents  Uncollected ..».™!.."."!~!!!..™"!."!™!!!...™™."1..."."!™™Z"T 

Wwk  Orders  .......„..™. 

Emergency  Work  Orders 

Non-Emergency  Wori<  Orders .». 

Inspection  of  Units  and  Systems „ -."..™™!.™."!"!™."1..1."™."."".~!!. 

Inspection  of  Units .-. .!....!!!!!!!."!"!."!!!!!.™!!Z" 

Inspection  of  Systems .i~ZZZIZZZZ"'"""ZZZ. 

Security ., * 

TracWngff^eporting  Crime-Related  Problems  ™1"™",.".".!!"."!!!!!!!."!!  1""' 

Screening  of  Applicants  .'""""~""'!''''""'~ 

Lease  Enforcement ~ ™!!."!"™.""."1."!.."."™!!" 

Grant  Program  GosUs 

#4.  fteskJentService  and  Satisfaction . '"—^IZIIZZZIIZZZ!IZI"IZ1 

Survey  Results 

Level  of  Implementation/Follow-Up  Action  Process  "1.™".""!!!!™!!"1""™"!."."Z""""!!""!!"."!!Z! 


Indc. 
Pts. 


A^x 


30 


10 


4^ 
1  5 

1  S 

•••.•«»»•.••• 

■•••••■••■••■•••1 

8.0 

(4.0) 

(4.0) 

6.0 

(1.0) 

(1-5) 

(10) 

(2.0) 

(0.5) 

4.0 

4.0 

(2.0) 

(2.0) 

4.0 

(2.0) 

(2.0) 

4.0 

(1.0) 

(10) 

(1.0) 

(1.0) 

.-„.„..„ 

(5.0) 


Modification  of  PHAS  Indicators 
Requires  Rulemaking.  Several 
commenters  objected  to  the  statement  in 
the  preamble  of  the  proposed  rule  that 
"HUD  reserves  the  right  to  add  new 
indicators  or  components  of  indicators, 
or  remove  indicators  or  modify 
indicators  of  the  new  PHAS."  The 
commenters  noted  that  the  preamble  to 
the  proposed  rule  also  advised  that 
'THAs  and  the  public  will  be  notified 
of  any  change  in  indicators  or 
components  through  issuance  of  the 
appropriate  type  of  notice."  [See  63  PR 
35680.)  These  commenters  wrote  that 
any  modifications  to  the  indicators 
would  involve  substantive  issues  and 
require  the  use  of  notice  and  conunent 
rulemaking  procedures. 

As  noted  in  the  preamble  to  the 
proposed  rule,  HUD  will  provide 
appropriate  notice  of  any  change  or 
notification.  Where  notice  and  comment 
rulemaking  is  determined  necessary, 
HUD  will  undertake  such  rulemaking. 


Section  3  Requirements  Should  Be 
Part  of  PHAS.  A  few  commenters 
suggested  that  the  requirements  of 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  be 
incorporated  in  the  PHAS.  Section  3 
requires  that  economic  opportimities 
generated  by  certain  Federal  financial 
assistance,  including  public  housing, 
shall  be  given,  to  the  greatest  extent 
feasible,  to  low  and  very  low  income 
persons.  Since  public  housing  is  subject 
to  the  section  3  requirements,  the 
commenters  suggest  that  PHA 
compliance  with  section  3  be  included 
in  the  new  assessment  system. 

A  PHA's  responsibilities  with  respect 
to  the  Section  3  program  are  specifically 
addressed  in  the  extensive  regulations  at 
24  CFR  part  135.  The  PHAS  assessments 
are  not  focused  on  specific 
programmatic  requirements,  but  on  the 
overall  quality  of  a  PHA's  physical, 
financial,  and  managerial  well-being, 
and  the  residents'  perception  of  that 


quality.  At  this  time.  HUD  will  not 
include  this  additional  element  in  its 
assessment. 

PHAS  Would  Not  Represent  the  First- 
Ever  Assessment  of  Public  Housing.  A 
few  commenters  took  exception  to  the 
statement  in  the  preamble  to  the  June 
30, 1998  proposed  rule  that  PHAS 
would  provide  for  the  "first-ever 
assessment  of  the  physical  condition, 
financial  health  and  resident  services  in 
public  housing"  (63  FR  35672).  The 
commenters  wrote  that  PHAs  regularly 
inspect  the  condition  of  their  public 
housing  stock. 

HUD  agrees  that  while  certain 
components  of  the  new  PHAS  are  not 
new,  the  consolidation  of  these  f 

previously  disparate  elements  into  a 
single  assessment  undertaken  by  HUD  is 
new.  HUD  intends  for  this  new 
consolidation  to  result  in  the  overall 
improvement  of  PHAs,  which  will  lead 
to  the  greater  satisfaction  of  both  PHA 
administrators  and  residents. 
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Proposed  Rule  Would  Establish 
Unfunded  Financial  Burdens.  Two 
commenters  objected  to  the  proposed 
ruLe  due  to  the  unavailability  of  the 
additional  funding  they  believe  is 
necessary  fcv  the  successful 
implementation  of  the  new  assessment 
system. 

Althou^  the  initial  implementation 
of  the  new  assessment  system  may 
result  in  some  increased  costs,  these  are 
not  expected  to  be  significant.  Under 
PHAS  Indicator  #  1  (Physical 
Condition),  HUD  will  conduct  the 
physical  inspection.  Therefore,  this  is 
neitber  an  administrative  or  finHndal 
burden  on  PHAs.  With  respect  to 
reporting  in  GAAP,  HUD  is  allowing  a 
full  year  for  PHAs  to  convert  to  GAAP. 
Many  PHAs  already  have  converted  to 
GAAP,  and  for  those  that  have  not  yet 
converted,  HUD  already  has  provitkd 
guidance  through  the  HUD-GAAP 
Cooversion  Guide  and  will  provide 
additional  training  and  assistmice 
dxuing  the  year  of  transition.  HUD  also 
is  developing  electronic  submission 
software,  which  %vill  iHV>vide  an  easy  to 
use  submission  tempute  at  no  cost  to 
PHAs  and  other  housing  entities.  HUD 
also  will  consider  alternative  means  of 
submission  if  electronic  reporting  is 
determined  to  be  excessively 
burdensome  or  costly.  The  management 
components  of  the  PHAS  are  familiar  to 
PHAs,  and  will  not  be  a  new  biuden. 
Additionally,  HUD  provides  a  full  year 
of  transition  before  PHAS  is 
implemented.  For  these  reasons,  and 
others  discussed  later  in  this  preamble, 
HUD  believes  that  new  PHAS  will  not 
present  an  imdue  financial  burden. 

Proposed  Rule^May  Exceed  HUD's 
Statutory  Authority  under  PHMAP.  Two 
conunenters  questioned  whether  the 
proposed  rule  is  in  violation  of  the 
public  housing  assessmmt  requirements 
of  secticm  6(iKl)  of  the  United  States 
Housing  Act  of  1937  (the  1937  Ad). 
These  commenters  noted  that  all  seven 
of  the  indicators  Usted  in  section  6(j)(l) 
are  combined  within  a  single  HIAS 
indicator  that  is  weighted  at  "only  30% 
of  the  total  maximiun  score  allowable 
under  PHAS."  One  commenter  noted 
that  the  Secretary's  general  rulemaking 
authority  \mder  section  7(d)  of  the 
Department  of  HUD  Act  (42  U.S.C. 
3535(d))  cannot  be  exercised  in  a 
manner  that  is  inconsistent  with 
statutory  law,  and  that  the  proposed 
treatment  of  the  statutory  indicators 
may  violate  the  statutory  assessment 
requirements  established  by  the  1937 
Act. 

The  PHMAP  statutory  indicators, 
which  are  intended  to  assess  the 
management  performance  of  PHAs, 
comprise  the  entirety  of  the  PHAS 


Management  Indicator.  As  such,  they 
continue  to  serve  the  statutory  purpose 
for  which  they  were  established.  A  good 
score  on  the  statutory  PHMAP 
management  indicators,  in  which 
assessment  is  based  on  PHA  self- 
certification,  is.  expected  to  cany  over 
and  be  reflected  in  the  scores  for  the 
physical  and  financial  examinations, 
which  are  based  on  HUD-reviewed  data, 
and  in  the  resident  survey,  in  which  the 
residents'  pttception  of  the  PHA  is 
manifnted.  The  new  PHAS  indicators 
thus  s«ve  as  a  check  on  the  self- 
ceitified  PHMAP  indicators,  and 
amplify,  through  consistency,  the 
accuracy  of  the  certifications,  or, 
through  discrepancy,  the  certifications' 
shortcomings,  thereby  establishing  a 
more  solid  basis  for  confidence  or 
intervoation.  The  Departmmt  has 
determined  that,  rather  than  imdercut 
the  statutory  scheme,  PHAS  will  serve 
to  reinforce  the  accuracy  and  reliability 
of  (what  fnmerly  was  called)  PHMAP. 

Proposed  Rule  Should  Providefor 
Greater  Resident  Participation.  Three 
commenters  wrote  that  all  major 
comi>onents  of  the  PHAS  should  reflect 
the  principle  and  practice  of  resident 
participation.  One  of  the  commenters 
suggested  that  the  rule  be  amended  to 
enforce  and  protect  the  right  of  residents 
to  voluntarily  participate  in  the  overall 
assessment  process,  and  that  residents 
be  afforded  the  opportunity  to 
participate  in  the  assessment  process 
throu^  employment  and  training 
created  in  connection  with  the 
assessment  vroik.  Other  conunenters 
suggested  that  residents  should  be 
permitted  to  participate  in  the  physical 
inspection  process. 

Residents  are  an  integral  part  of  the 
PHAS  assessments.  An  entire  PHAS 
indicator  is  devoted  to  a  survey  of  the 
residents'  level  of  PHA  satisfaction.  This 
survey  serves  as  a  valuable  check  on  the 
other  niAS  indicators.  Residents  will 
also  participate  in  the  physical 
inspection  process,  which  requires  the 
HUD  inspectors  to  visit  and  inspect 
individual  PHA  imits. 

HUD  State  Offices  Should  be  Included 
in  Assessment  Process.  A  few 
commenters  wrote  that  local  HUD 
offices  should  be  provided  a  role  in  the 
PHAS.  According  to  the  commenters, 
such  a  poUcy  would  help  to  ensure  that 
the  HUD  officials  most  loiowledge^le 
about  local  housing  conditions 
participate  in  the  assessment  process. 

Local  HUD  Offices,  through  the 
participation  of  program  staff  and 
Community  Builders,  will  work  closely 
with  the  REAC.  TARC.  and  Enforcement 
Center  in  ensuring  the  reliability  and 
accuracy  of  the  PHAS  effort. 


The  Same  Standards  Should  Not  Be 
Applied  To  Public  Housing  and  FHA 
Insured  Properties.  A  few  conunenters 
noted  a  PHA  does  not  havethe  ability 
to  increase  rents  and  generate  more 
income  from  its  property,  and  an  FHA 
property  has  hi^er  total  development 
cost  limits,  tjrpically  resulting  in.  better 
construction  quality.  One  commenter 
stated  that  it  is  unfair  to  hold  public 
housing  to  a  standard  ihat  it  was  not 
designed  nor  funded  to  ctmapete  with. 

The  PHAS  is  not  intended  to  measure 
competing  housing  amenities,  but  to 
measure  and  promote  a  basic  level  of 
housing  that  is  decent,  safis.  sanitary, 
and  in  good  repair;  financially  sound; 
well  managed;  and  which  thereby 
manifests  a  general  level  of  resident 
satisfaction.  The  Department  knows  that 
many  PHAs.  even  given  their  modest 
resources,  can  meet  and.  in  fiact,  exceed 
this  basic  level.  The  im&imess  lies  in 
falUng  below  this  basic  level. 

i?oye  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing.  Two 
commenters  raised  the  issue  of  the 
involvement  of  the  Assistant  Secretary 
for  Public  and  Indian  Housing  (PIH)  in 
the  PHAS.  One  commenter  stated  the 
PH^  marginalizes  the  role  of  the 
Assistant  Secretary,  and  that  it  appears 
that  the  Assistant  Secretary  will  have  no 
authority  with  respect  to  the  activities  of 
the  REAC  or  the  TARC.  Another 
commenter  noted  that  although  the 
REAC  will  have  the  most  significant  role 
of  the  various  HUD  comp<nients  in 
PHAS,  the  REAC  will  not  ba  under  the 
jurisdiction  of  the  Assistant  Secretary 
for  PIH.  or  any  other  Presidential- 
appointee  level  official,  other  than  the 
Secretary,  and  questioned  the 
accountability  of  REAC.  The  commenter 
also  expressed  concerns  that  such 
arrangement  may  create  internal  wars 
and  standoffs  over  PHA  operations 
Mfithin  the  Department. 

First,  as  witn  all  HUD  offices  and 
officials.  REAC  and  the  Director  of 
REAC  are  under  the  jurisdiction  of  the 
Secretary  of  HUD.  Second.  HUD  expects 
that  its  new  approach  of  consolidating 
discrete,  cross-cutting  functions  sudi  as 
assessment  and  enforcement  into 
separate  centers  will  permit  HlH}'s 
program  offices  to  concentrate  on 
providing  better  program  service.  No    ■ 
longer  will  program  staff  wear  the 
multiple  hats  of  assistance  provider, 
monitor,  and  enforcer.  The  wearing  of 
multiple  hats  has  been  one  of  the  major 
deficiencies  of  the  HUD  workforce 
addressed  by  the  HUD  2020 
Management  Reform  Plan  (issued  June 
26, 1997).  For  too  many  years,  the  HUD 
workforce  has  been  given  schizophrenic 

mandates.  On  the  one  hand.  HUD 

employees  were  asked  to  provide 
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assistance  to  commimities  and  HUD's 
housing  partners  to  help  them  meet 
their  needs.  On  the  other  hand,  these 
same  employees  were  asked  to  police 
the  actions  of  those  same  communities 
and  housing  partners.  The  PHAS  allowi^ 
REAC  and  me  Enforcement  Center  to 
handle  the  enforcement  obligations  of 
program  monitoring,  and  allows  the 
Office  of  Pubhc  and  Indian  Housing  to 
target  its  energies  and  resoiuces  on 
providing  services  to  the  3,400  housing 
authorities  and  1.4  million  families  they 
house.  Having  said  this,  HUD  is 
nevertheless  aware  of  the  need  to  keep 
lines  of  communication  and  cooperation 
open  among  all  of  its  functions  and 
responsibilities,  and  expects  to  do  so. 

B.  Comments  on  Subpart  A — General 
Provisions 

PHAS  Components  Should  Reflect 
PHA  Differences.  Several  commenters 
objected  to  the  imiformity  of  the 
components  that  would  be  established 
under  the  PHAS.  The  commenters 
stated  that  the  PHAS  should  factor  the 
geographic,  cultural,  and  other 
differences  between  housing  authorities. 
One  of  the  commenters  wrote  that  while 
a  imiform  set  of  standards  may  be 
desirable,  components  should  be 
developed  to  reflect  local  variances. 
Another  commenter  remarked  that  there 
may  be  great  difficulty  in  comparing  the 
management  of  PHAs  that  manage  only 
housing  for  the  elderly  or  persons  with 
disabilities,  to  those  that  manage  family 
developments  or  both. 

As  stated  earlier  in  this  preamble,  the 
PHAS  is  intended  to  measure  and 
promote  a  basic  level  of  housing.  HUD 
believes  the  PHAS  achieves  a  basic  level 
on  a  national  basis  that  will  be 
satisfactory  to  tenants  without  making 
unrealistic  demands  upon  PHAs. 

C.  Comments  on  Subpart  B— PHAS 
Indicator  #1 :  Physical  Condition 

Relationship  Between  PHAS  and  HQS 
is  Unclear.  Several  commenters 
expressed  imcertainty  regarding  the 
relationship  between  the  PHAS  Physical 
Condition  Indicator  and  the  Housing 
Quahty  Standards  (HQS).  Other 
commenters  asked  how  differences 
between  the  HQS  inspection  and  the 
REAC  inspection  would  be  resolved. 
One  of  the  commenters  wrote  that  the 
proiIt)sed  rule  does  not  clearly  define  a 
connection  between  the  new  uniform 
physical  condition  standards,  HQS,  and 
the  newly  developed  HUD 
computerized  inspection  protocol 
software  that  will-assign  physical 
condition  scores. 

Under  PHAS,  a  new  uniform  physical 
condition  standard  is  established  in 
subpart  B.  This  is  the  standard  that  HUD 


will  use  in  assessing  the  physical 
condition  of  a  PHA's  housing  stock. 

"The  previous  requirement  in  PHMAP 
that  PHAs  inspect  to  local  codes  or  the 
HQS,  whichever  is  more  stringent,  has 
been  eliminated.  Instead,  Indicator  3 
(§  902.43(a)(5)  of  this  final  rule)  requires 
PHAs  to  inspect  to  the  same  standard  as 
does  HUD  in  Indicator  #1.  As  a  result, 
HQS  will  no  longer  be  used  as  the 
standard  for  PHAs  to  inspect  public 
housing  imits  under  PHAS.  Therefore, 
there  will  be  no  differences  between  the 
two  standards  to  reconcile.  The  new 
software  developed  by  HUD  will  reflect 
all  of  the  inspectable  areas  and 
inspectable  items  reflected  in  the  new 
standard  and  captiu^e  deficiencies 
associated  with  those  items. 

PHAS  Indicators  *1  and  #3  Should  be 
Consolidated.  Two  commenters 
suggested  that,  since  both  PHAS 
Indicators  #1  and  #3  (Management 
Operations)  require  inspection  of  PHA 
units,  the  two  indicators  should  be 
consolidated.  According  to  one 
commenterthis  consolidation  would 
permit  the  PHA  to  submit  one  less 
certification  under  the  Management 
Operations  indicator.  The  other 
commenter  remarked  that  since  HUD 
will  conduct  its  own  independent 
inspection  to  determine  the  quality  of  a 
PHA's  maintenance  effort,  it  apptears 
duplicative  to  have  another  score 
relating  to  the  PHA's  own  inspection 
which  presumably  also  is  intended  to 
determine  the  quality  of  the 
maintenance  effort. 

HUD  does  not  agree  that  Indicators  #1 
and  #3  should  be  combined  or  that  they 
are  duplicative.  While  Indicators  #1  and 
#3  both  require  physical  inspections, 
they  do  not  serve  the  same  purpose.  The 
HUD  inspection  under  Indicator  #1  is  to 
determine  the  basic  physical  condition 
of  the  PHA's  portfolio.  This  will  be 
determined  by  inspecting  a  statistically 
valid  sample  of  the  imits  in  the  PHA's 
stock.  The  PHA  will  be  notified  of  the 
deficiencies  found  in  this  limited 
assessment.  Alternatively,  the  PHA 
inspection  imder  Indicator  #3  is  a 
measure  of  PHA  management 
performance.  The  inspection  is  intended 
to  be  more  comprehensive  and  will 
assess  each  unit  to  determine  the 
immediate  maintenance  and 
modernization  and  correct  identified 
deficiencies.  There  is  no  intent  in  this 
rule  for  HUD  to  replace  the  PHA's 
inherent  responsibility  as  the  property 
owner  to  maintain  decent,  safe  and 
sanitary  housing,  through  the  inspection 
of  each  of  its  units  and  the  timely 
correction  of  deficiencies  found. 

Notice  of  Defects.  Several  commenters 
remarked  that  PHAs  cannot  be  expected 
to  cure  problems  caused  by  willful 


resident  damage  or  neglect  of  which  the 
PHA  does  not  have  notice.  As  one  gf  the 
commenters  wrote:  "A  PHA  cannot 
control  a  resident's  housekeeping  habits 
or  abilities  to  correct  'other  observable 
deficiencies'." 

PHAs  are  required  by  law  and 
contract  to  maintain  decent,  safe  and 
sanitary  housing.  Nothing  in  the  law  or 
contract  exempts  the  PHA  from  this 
responsibility  due  to  resident  caused 
damage.  If  a  PHA  is  properly  managing 
its  pn^erties.  including  regular  annual 
imit  and  house  keeping  inspections,  and 
enforcing  lease  provisions,  the  effect  of 
resident  caused  damage  on  the  overall 
assessment  of  the  condition  of  the 
properties  will  be  minimal. 

More  Time  Required  for 
Implementation.  A  few  commenters 
requested  that  PHAs  be  provided  with 
additional  time  before  implementation 
of  the  PHAS  Physical  Condition 
Indicator.  One  commenter  wrote  that 
PHAs  need  the  additional  time  to  ensiue 
that  they  comply  with  the  new 
standards.  This  commenter  also  wrote 
that  a  one  year  test  "of  the  proposed 
sampling  methodology  and  survey 
design  will  provide  needed  estimates  of 
the  adequacy  of  the  PHAS  inspection 
system." 

Section  902.60(b)  of  the  final  rule 
provides  that  "Information  necessary  to 
conduct  the  physical  condition 
assessment  imder  subpart  B  of  this  part 
will  be  obtained  from  HUD  inspectors 
during  the  fiscal  year  being  scored 
through  electronic  transmission  of  the 
data."  In  accordance  with  the 
implementation  timetable  published  in 
the  preamble  of  the  June  30, 1998 
proposed  rule  (63  FR  35679),  physical 
inspections  for  PHAS  scores  to  be 
issued  by  December  1999  will  be 
conducted  during  the  period  July  1999 
Arough  September  1999.  Befbre 
implementation  of  PHAS,  HUD  may 
conduct  inspections  and  issue  advisory 
scores  to  PHAs.  This  would  enable 
PHAs  to  see  how  they  will  be  assessed 
under  the  new  rule  and  make  necessary 
adjustments  before  HUD  conducts 
inspections  which  will  be  reflected  in 
the  new  PHAS  score. 

Questions  Regarding  Statistically 
Valid  Sampling.  Several  conunenters 
asked  what  constitutes  a  "statistically 
valid  sample"  for  purposes  of  the  PHAS 
physical  condition  inspection;  what 
methods  would  be  used  to  select  PHA 
units;  and  whether  HUD  would  also  use 
samples  of  areas  other  than  units,  or 
would  instead  inspect  all  such  areas. 
One  commenter  wrote  that  the 
inspected  sample  should  reflect  the 
differences  in  a  PHA's  housing  stock, 
which  may  contain  both  high  rise  and 
garden  style  developments.  One  of  the 
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commenters  supported  the  random 
selection  of  samples  from  ail 
developments  within  each  PHA 
jurisdiction.  This  commenter  wrote  that 
physical  condition  and  resident 
attitudes  vary  between  developments; 
and  that  sampling  a  subset  of  a  PHA 's 
development  would  not  be  truly 
representative  of  housing  conditions 
and  resident  attitudes. 

The  statistically  valid  sample  will  be 
based  on  inspecting  the  niunber  of  units 
necessary  for  estimating  the  physical 
inspection  score  for  a  property  within 
two  percentage  points  at  a  95% 
confidence  level.  Units  that  will 
actually  be  inspected  will  be  selected  at 
the  time  an  inspector  arrives  on  site. 
The  new  software  will  contain  a 
"random  unit  generator"  that  will  be 
used  to  select  units.  The  insi>ector  will 
inspect  the  randomly  selected  units 
along  with  all  other  components  in  their 
associated  buildings  (e.g.,  building 
exterior,  building  systems',  common 
areas,  etc).  The  inspector  will  inspect 
the  entire  site  of  the  project  being 
inspected. 

The  sampling  methodology  does 
differentiate  between  those  buildings 
with  four  or  more  floors  and  all  other 
buildings.  While  it  is  true  that  there  are 
differences  among  developments  in 
physical  condition  of  the  units  and 
attitude  of  the  residents,  HUD  believes 
that  use  of  the  statistically  valid  sample 
will  result  in  an  accurate  assessment  of 
the  imits  in  a  PHA's  stock. 

Questions  Regarding  the  Timing  of 
Inspections.  Several  commenters  raised 
questions  regarding  the  timing  of  PHAS 
physical  condition  inspections.  Two 
commenters  wrote  that  the  timing  of 
inspections  will  have  an  impact  on  the 
outcomes  in  many  climates,  and 
inspections  should  be  adjusted  to  take 
into  accoimt  climate  impact  on 
outcomes.  Two  other  commenters  noted 
that  under  most  leases,  a  PHA  must 
provide  notice  to  its  tenants  of  any 
inspections,  and  recommended  that 
HUD  take  tenant  notification  into 
account  in  scheduling  inspections.  One 
commenter  asked  whether  HUD  would 
provide  a  PHA  with  ample  time  to 
reschedule  any  postponed  inspections 
or  simply  use  a  smaller  sample  size. 

HUD  acknowledges  that  the  timing  of 
the  inspection  could  impact  the 
inspection  results  of  certain  items  (e.g., 
inspecting  heating  systems  in  the 
summer).  It  is  HUD's  intent  to  schedule 
inspections  to  coincide  with  the  end  of 
the  PHA's  fiscal  year  so  as  to  provide 
consistency  between  the  timing  of  the 
various  components  of  the  assessment. 
Seasonal  problems  as  described  by  the 
commenters  are  unavoidable.  In  these 
cases,  HUD  would  not,  for  example. 


expect  the  PHAs  to  start  the  heating 
plant  in  the  middle  of  the  summer.  The 
inspector  would  only  make  visual 
observations  for  deficiencies  and 
examine  any  certificates  that  the  PHA 
may  have  obtained  under  a  maintenance 
contract  or  city  inspection. 

HUD  anticipates  that  PHAs  will  have 
at  least  five  calendar  days  advance 
notice  prior  to  the  time  of  inspection  to 
provide  notification  to  residents.  If  there 
are  scheduling  conflicts,  the  PHAs  and 
contractors  are  expected  to  work 
together  to  arrange  a  mutually  agreeable 
date  within  the  general  time  inme  of 
the  originally  scheduled  date.  HUD  does 
not  exp>ect  that  extended  delays  in 
rescheduling  (e.g.,  weeks  or  months) 
will  be  permitted. 

Qfiestions  Regarding  the  Cost  of 
Inspections.  Several  commenters  raised 
questions  regarding  the  cost  of  the 
physical  condition  inspections.  Three 
commenters  wrote  that  if  PHAs  incur 
significant  new  expenses  connected 
with  the  inspection  process,  they  should 
be  reimbursed  in  operating  expenses. 
Another  commenter  wrote  in  opposition 
to  the  requirement  that  all  PHA 
properties  be  inspected  by  an 
independent  HUD  inspector.  The 
commenter  stated  the  cost  of  paying  for 
these  private  inspections  could  be  better 
utilized  by  local  housing  authorities. 

Under  PHMAP.  PHAs  are  required  to 
conduct  inspections  of  100%  of  the 
units  in  their  inventory,  and  no 
additional  operating  subsidies  are 
provided  as  a  result  of  the  PHMAP  rule. 
The  PHAS  rule  requires  PHAs  to  use  the 
new  physical  inspection  standard  as  the 
minimum  physical  quality  standard  in 
lieu  of  HQS.  PHAs  are  not  required  to 
use  the  new  HUD  software.  PHAs  may 
continue  to  inspect  using  whatever 
means  they  are  ciurently  using  (e.g., 
their  own  staff  contract  inspectors,  etc.). 
As  a  result,  PHAs  should  not  incur 
significant  new  costs  as  a  result  of  the 
new  rule. 

With  respect  to  HUD's  independent 
inspection  of  public  housing,  HUD  has 
an  obligation  to  ensure  that  all  PHAs  are 
complying  with  the  law  and  contracts  in 
the  provision  of  decent,  safe  and 
sanitary  housing.  The  methodology  used 
by  HUD  in  the  past,  where  only  a 
limited  number  of  PHAs  were  visited  by 
HUD,  was  the  subject  of  considerable 
criticism  firom  Congress,  the  General 
Accounting  Office,  and  the  HUD 
Inspector  General.  The  new 
methodology  is  intended  to  address 
those  criticisms  and  provide  credibility 
to  HUD's  method  of  assessing  PHA 
performance. 

Questions  Regarding  Inspector 
Qualifications.  Several  commenters 
raised  questions  regarding  the 


qualifications  of  the  independent 
inspectors  contracted  to  perform  the 
physical  condition  inspections.  One 
commenter  noted  that  PHAs  must 
comply  with  State  and  local  laws,  and 
asked  whether  the  inspectors  will  be 
trained  in  building  and  maintenance 
codes  for  each  State  and  locahty. 
Another  commenter  asked  how  HUD 
would  exercise  quality  control  over  the 
contracted  private  inspection  firms.  The 
commenter  also  questioned  whether 
PHAs  would  be  provided  an 
opportunity  to  review  and  comment  on 
the  quality  control  standards.  One  of  the 
commenters  wrote  that  the  inspectors 
will  need  to  be  able  to  distinguish 
between  day-to-day  maintenance  items 
and  deferred  maintenance  items. 

Contractor  qualifications  include,  at 
minimiun,  the  following:  high  school 
education  or  equivalent;  specific 
technical  knowledge  in  major  building 
trades  used  in  residential  construction, 
including  foundations,  structures, 
framing,  roofing,  plumbing,  heating,  air 
conditioning,  interiors,  insulation  and 
ventilation;  general  personal  computer 
(laptop)  skills  including  familiarity 
using  Windows  95  (or  later  versions) 
software  or  equivalent  environment;  and 
experience,  within  the  past  three  years, 
demonstrating  sufficient  knowledge  of 
multifamily  housing  and  public  housing 
properties.  The  qualifications  also  may 
include  experience  as  a  construction 
inspector  of  multifamily  real  estate 
properties  for  determining  compliance 
with  construction  requirements  and/or  a 
superintendent  of  construction  for  a 
builder  of  multifamily  properties,  or  a 
record  of  performing  acceptable 
multifamily  property  inspections. 

The  new  physical  inspection 
standard,  as  was  the  case  with  the  HQS, 
is  not  intended  to  be  a  local  code 
inspection.  Instead,  the  inspection  is 
only  intended  to  determine  compliance 
with  the  Federal  physical  standards.  It 
would  be  impractical  to  expect  the 
inspector  to  determine  compliance  with 
local  codes. 

HUD  will  use  its  ovtm  staff  in  the 
REAC  to  perform  Quality  Assurance 
(QA)  inspections  of  work  ]}erformed  by 
private  contractors.  The  HUD  QA 
inspectors  will  follow  behind  contract 
inspectors  wnthin  a  period  of 
approximately  48  hours  and  inspecKthe 
same  properties  and  units  inspected  by 
the  contract  inspector.  HUD  will  then 
compare  the  results  of  the  QA  inspector 
and  the  contract  inspector  to  determine 
if  the  contractor  is  inspecting  using  the 
HUD  inspection  protocol  and  software 
properly.  HUD  will  take  appropriate 
action  where  it  finds  problems  with  the 
quality  of  the  contract  inspector's  work. 
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There  will  not  be  a  need  to 
distinguish  between  day-to-day 
maintenance  and  deferred  maintenance. 
The  condition  of  the  property  at  the 
time  of  the  inspection  will  be  recorded 
regardless  of  why  the  condition  exists  or 
any  plans  for  correction. 

Rating  Criteria  are  Vague.  Several 
commenters  wrote  that  the  proposed 
rule  was  unclear  regarding  how  the 
physical  condition  component  would  be 
scored  and  weighted.  These  commenters 
asked  that  HUD  provide  a  definition  of 
the  term  "^ood  repair." 

PHAs  will  be  judged  on  how  well 
they  maintain  their  properties  in  the 
context  of  the  specific  inspectable  areas 
and  inspectable  items  identified  in  the 
new  physical  inspection  standard.  It 
will  be  the  responsibility  of  the  PHA  to 
maintain  all  components  of  each 
property.  HUD  does  not  intend  to 
provide  the  details  of  the  scoring 
algorithms  at  this  time.  HUD  is 
providing  the  approximate  relative 
weights/points  of  the  five  inspectable 
areas  to  give  PHAs  a  general  indication 
of  importance  of  those  areas  and  the 
direction  of  how  the  scores  will  be 
derived.  HUD  plans  to  constanUy 
analyze  the  scores  and  make 
adjustments  to  ensure  validity.  In 
addition,  the  relative  weights/points 
may  change  with  some  properties 
because,  for  example,  they  do  not  have 
conmion  areas.  In  these  cases,  the 
available  points  will  be  redistributed 
among  the  remaining  inspectable  areas. 
PHAs  that  maintain  their  properties  in 
decent,  safe  and  sanitary  condition  will 
not  be  significantly  adversely  afiected 
by  HUD's  approacii. 

Approximate  Relative  Weights/ 
Points 


Inspectable  area 


Site  (plus  1  pt.  for  physical  condi- 
tion and  neighboitiood  environ- 
ment)   

Building  Exterior  (plus  1  pt.  for 
physical  condition  and  ne^jhbor- 

hood  environment) 

Building  Systems 

Dwelling  Units 

Common  Areas  (plus  1  pt.  for 
physical  condition  and  neighbor- 
hood environment) 


Approx. 
points 


4.5 


4J 

6.0 

10.5 


4.5 


In  addition,  health  and  safety 
deficiencies  will  result  in  reductions  to 
the  total  physical  inspection  score 
which  takes  into  account  the  five  areas, 
above,  with  their  approximate  relative 
weights. 

Negative  Effect  on  Resident  Surveys. 
A  few  commenters  expressed  concern 
about  the  potential  negative  impact  of 


the  physical  condition  inspections  on 
resident  satisfaction  surveys.  One 
commenter  wrote  that  the  PHAS 
inspection  would  cause  resident 
disruption  that  could  be  reflected  in  the 
resident  survey.  Another  commenter 
asked  whether  HUD  had  considered  the 
effect  multiple  inspections  will  have  on 
some  residents  of  public  housing. 

HUD's  independent  physical 
inspection  of  public  housing  will  not 
have  a  direct  effect  on  the  resident 
survey  score.  The  physical  inspection 
score  will  be  derived  based  on  the 
results  of  the  observations  recorded 
during  the  physical  inspection.  The 
comments  obtained  by  the  PHA  during 
its  survey  of  the  residents  are  intended 
to  be  used  by  the  PHA  management  to 
assist  it  in  assessing  its  operations  and 
determine  where  improvements  are 
needed. 

HUD  considered  the  eSisct  of  multiple 
inspections  on  residents,  but  concluded, 
as  advised  by  PHAs,  that  residents  are 
already  subject  to  multiple  inspections 
(e.g.,  aimual  unit  inspections, 
housekeeping,  preventative 
maintenance,  etc.).  Since  the  purpose  of 
the  HUD  inspection  is  to  ensure  that  the 
resident  is  living  in  decent,  safe  and 
sanitary  housing,  it  shoiild  not  pose  a 
major  problem  for  the  residents. 

Inspection  "Snapshot"  Might  be 
Inaccurate.  Two  commenters  wrote  that 
HUD's  inspection  would  only  provide  a 
"snapshot". of  the  property's  physical 
condition.  The  commenters  expressed 
concern  that  this  one-time  snapshot 
might  be  misleading.  One  of  the 
commenters  recommended  that  PHAS 
allow  for  any  deficiency  to  be  abated  or 
corrected  and  for  the  unit  to  then  be 
reinspected.  According  to  the 
commenter,  this  is  the  current  practice 
imder  HQS.  The  commenter  also  wrote 
that  if  uniform  physical  condition 
inspections  do  not  allow  for  such 
corrections,  they  might  have  a 
significant  negative  impact  on  a  PHA's 
score. 

All  inspections  are  "snapshots"  in 
time.  That  is  the  nature  of  inspections 
and  is  no  different  than  any  other 
inspection  previously  performed  by 
HUD,  the  PHA  or  the  residential 
inspection  industry  at  large.  As  a  result, 
HUD  does  not  agree  that  tiie  HUD 
inspection  would  be  misleading.  HUD's 
independent  inspection  should 
accurately  represent  the  condition  of  the 
property  at  the  time  of  the  inspection. 
Conversely,  HUD  believes  that  it  would 
be  misleading  to  conduct  the  inspection, 
allow  correction  of  deficiencies,  and 
then  conduct  a  reinspection  of  the  unit 
with  a  resulting  higher  score  as 
suggested  in  the  comment  PHAs  will  be 
provided  with  the  results  of  the 


inspection,  and  it  will  be  the 
responsibility  of  PHAs  to  take  any 
necessary  corrective  actions  at  that  time. 
HUD  Field  Offices  will  work  with  PHAs 
to  ensure  that  corrections  are  made  in  a 
timely  manner. 

Need  for  Exit  Conferences.  A  few 
commenters  recommended  that  HUD 
conduct  post-inspection  conferences 
with  PHAs.  One  commenter  stated  that 
these  exit  conferences  would  eliminate 
imnecessary  appeals  by  allowing  local 
authorities  to  review  the  results  with  the 
inspecting  group/auditor. 

HUD  appreciates  the 
recommendation,  but  notes  that  PHAs 
are  required  to  designate  a 
representative  to  accompany  the 
inspector  during  the  entire  inspection. 
As  a  result,  the  PHA  representative  will 
be  aware  of  the  inspection  and  be  able 
to  provide  any  clarifications  that  may  be 
required  during  the  inspection.  The 
PHA  representative  will  be  provided 
with  a  notice  of  life-threatening  health 
and  safety  deficiencies  observed  during 
the  inspection.  Shortiy  after  the 
inspection,  the  PHA  ^ould  be  able  to 
obtain  the  detailed  results  of  the 
inspection  directly  from  the  HUD  web 
page.  The  PHAS  provides  for  no  appeals 
of  the  inspection  results.  Instead,  a  PHA 
may,  as  provided  in  the  statute,  appeal 
its  overall  score  if  the  score  results  in  a 
troubled  designation.  As  a  result,  HUD 
does  not  plan  to  require  formal  "exit 
conferences." 

Accounting  for  Lack  of  Modernization 
Funding.  Several  commenters  asked 
HUD  (o  specify  how  the  lack  of 
modernization  funding  would  be  taken 
into  account  by  PHAS.  The  commenters 
were  particularly  concerned  about 
smaller  agencies  that,  according  to  the  - 
commenters,  often  only  succeed  in 
getting  emergency  items  funded. 

The  purpose  of  the  physical 
inspection  is  to  determine  thacondition 
of  the  PHA's  housing  stock.  HUD 
provides  an  adjustment,  as  required  by 
statute,  for  physical  condition  and 
neighborhood  environment.  HUD  did 
not  adjust  for  the  lack  of  past  or  present 
funding  under  PHMAP  and  does  not 
intend  to  do  so  under  PHAS  as  it  would 
misrepresent  the  assessment  of  the 
condition  of  the  PHA's  portfolio. 

HUD  Should  Rely  on  Certain 
Prc^essional  Inspection  Certifications. 
Two  commenters  wrote  that  some 
mechanical  and  electrical  systems  could 
not  be  satisfactorily  inspected  visually. 
The  commenters  suggested  that  HUD's 
contract  inspectors  should  rely  on  the 
PHA's  records  of  inspections  by 
appropriate  professionals  or  other 
qualified  inspectors  not  employed  by 
the  PHA.  Another  commenter  wrote  that 
local  inspections  and  certifications 
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should  be  sufficient  for  many  of  the 
health  and  safety  systems. 

HUD  agrees  with  the  commenters,  and 
the  inspection  software  permits  the 
acceptance  of  certifications  from 
appropriate  professionals  for  such  items 
as  elevators,  boilers,  fire  extinguishing 
equipment,  etc. 

Need  for  Comp  Grant  Waiver.  One 
commenter  recommended  that  HUD 
grant  a  waiver  of  conditions  observed  in 
a  unit  or  project  element  scheduled  to 
be  corrected  pursuant  to  an  approved 
Comprehensive  Grant  (Comp  Grant)  5- 
year  plan  or  otherwise  identified  in  the 
needs  assessment. 

HUD  believes  that  adopting  this 
comment  would  result  in  a  misleading 
score  with  respect  to  the  current 
amdition  of  the  property.  If  the  PHA 
has  identified  an  item(s)  for  correction 
in  its  Comp  Grant  5-year  plan  or  a  needs 
assessment,  there  will  be  little  or  no 
corrective  action  to  be  taken  by  the  PHA 
until  such  time  as  the  deficiencies  are 
corrected.  Once  the  deficiencies  have     » 
been  corrected  and  the  property  is 
inspected,  the  resulting  score  should 
properly  reflect  the  then  current 
condition  of  the  property. 

Comments  Regarding  Adjustment  for 
Older  Housing.  Several  commenters 
raised  concerns  regarding  the  PHAS 
adjustment  for  physical  condition  and 
neighborhood  environment.  These 
comments  included:  statements  that  the 
three  point  physical  condition 
adjustment  for  older  housing  stock  was 
vague;  questions  about  the  kind  of 
documentation  that  will  be  necessary  to 
demonstrate  eligibility  for  the  three 
points;  concerns  that  the  three-point 
adjustment  that  would  be  provided 
under  the  PHAS  rule  might  violate  the 
statutory  PHMAP  requirements; 
concerns  that  giving  bonus  points  for 
authorities  with  older  units  in  a  state  of 
ill  repair  penalizes  authorities  that 
strive  to  keep  their  property  in  good 
repair;  recommendations  that  the 
adjustment  should  not  be  limited  to 
three  points  under  the  physical 
condition  indicator,  but  should 
continue  to  apply  as  under  PHMAP;  and 
recommendations  that  HUD  should 
limit  the  adjustment  to  those  PHAs  that 
have  a  financially  feasible  plan  for  the 
renovation  of  the  project. 

The  comments  on  this  adjustment 
factor  reflect  that  the  industry  has 
differing  views  regarding  the  statutorily 
mandated  adjustment.  HUD  believes 
that  it  has  taken  a  reasonable  approach 
to  implementing  this  requirement.  HUD 
disagrees  that  this  provision  is  vague. 
This  PHAS  provision  is  similar  in 
nature  to  that  which  was  required  imder 
PHMAP  and  will  require  similar 
documentation.  Since  the  requirement 


is  statutory,  HUD  is  obligated  to  permit 
the  adjustment  and,  therefore,  caimot 
accede  to  those  who  object  to  the 
adjustment. 

HUD  has  determined  that  this 
provision  does  not  violate  the  statutory 
requirement.  In  addition,  HUD  has 
limited  the  adjustment  to  the  physical 
condition  of  the  property  because  that  is 
the  most  appropriate  place  where  the 
PHA  has  limited  control  over  "physical 
condition  and  neighborhood 
environment."  PHAs  have  direct  control 
over  other  areas  of  the  PHAS  assessment 
and  the  scores  in  those  areas  should  not 
be  adjusted  for  "physical  condition  and 
neighborhood  environment." 

D.  Comments  on  Subpart  C—PHAS 
Indicator  #2;  Financial  Condition 

This  Indicator  Lacks  Necessary 
Details  About  the  Requirements  and  the 
Change  to  GAAP  Will  Be  Significant  for 
the  Vast  Majority  of  PHAs  In  Terms  of 
Time  and  Cost,  and  the  Implementation 
Date  Is  Not  Realistic.  A  number  of 
commenters  raised  various  concerns 
about  this  indicator.  Comments  on  this 
indicator  included  statements  that:  this 
PHAs  indicator  provides  little  more 
than  a  conceptual  fi-amework  with  little 
attention  to  details;  no  information  has 
been  provided  to  explain  what 
electronic  transmission  of  financial  data 
means  or  how  this  is  to  be  done;  the 
change  to  GAAP  would  be  significant, 
burdensome,  costly,  time-consuming 
and  the  implementation  date  in  the  rule 
is  not  realistic;  GAAP  will  require  the 
education  of  PHA  staff  and  fee 
accountants,  and  the  conversion  of  most 
PHA  accounting  software  applications; 
even  though  the  rule  states  PHAs  will 
not  be  scored  imder  PHAS  until 
September  30, 1999,  giving  the 
appearance  of  a  one  year  period,  the 
actual  implementation  for  some  PHAs 
will  be  October  1, 1998,  the  beginning 
of  the  period  to  be  assessed,  and  this  is 
not  a  realistic  and  logical  date  for     » 
implementation;  conversion  to  GAAP 
should  not  be  required  imtil  January  1, 
2000,  or  later. 

The  GAAP  conversion  process  entails 
only  year-end  adjustments  to  convert 
the  PHA's  record-keeping  so 
information  may  be  reported  under 
GAAP.  It  does  not  require  the  wholesale 
conversion  of  PHA  accounting  software 
in  order  to  meet  the  mandated  schedule. 
The  reporting  imder  GAAP  is  being 
required  for  all  PHAs  with  fiscal  years 
beginning  October  1, 1998  and 
thereafter.  Therefore,  the  first  unaudited 
financial  statement  information  that 
must  be  submitted  to  HUD  under  a 
GAAP  basis  is  not  due  imtil  November 
30,  1999.  HUD  strongly  believes  that  the 
time  frame  is  sufficient  and  realistic  for 


all  PHAs  to  be  able  to  convert  to  GAAP 
and  accordingly  report  their  results. 
PHAs  are  not  required  to  change  their 
current  accounting  and  record  keeping 
systems.  They  are  only  required  to  do  is 
to  report  their  information  using  GAAP 
as  the  accounting  basis. 

As  stated  in  the  proposed  rule,  PHA 
and  industry  representatives  preferred 
GAAP  accounting  as  more  meaningful 
and  widely  accepted.  Reporting  results 
under  GAAP  offers  the  following 
benefits:  allows  for  financial 
consistency  among  PHAs;  provides  a 
common  mechanism  for  HUD  to  fairly 
and  accurately  assess  the  financial 
condition  of  each  PHA  as  compared  to 
its  peers;  and  presents  a  more  accurate 
picture  of  PHA  financial  condition  by 
accounting  and  accruing  fw  all 
liabilities  that  may  exist.  With  respect  to 
costs,  additional  GAAP-related  audit 
costs  will  be  covered  by  the  PFS. 

To  facilitate  and  help  each  PHA  in  its 
conversion,  HUD  has  developed  a 
detailed  GAAP  Conversion  Guidebook 
that  is  available  on  the  Internet.  It  can 
be  accessed  at:  (http://www.hud.gov/ 
reac/reafin.html).  In  addition,  a  help 
desk  (The  REAC  Service  Center)  is 
available  to  answer  any  GAAP  related 
questions.  A  toll  free  number  is 
provided  (l-(888)  245-4860). 

The  Benefits  of  GAAP  Are  Not  Clear 
for  PHAs.  Other  commenters  stated  that 
the  benefits  of  converting  to  GAAP  for 
PHAS  are  not  clear.  Comments  and 
questions  included  the  following: 
allowance  for  depreciation  schedules, 
required  under  GAAP  accounting,  have 
no  value  to  PHAs  and  should  not  be 
required;  guidance  relative  to  the 
depreciation  of  assets  (including  those 
purchased  in  prior  years)  is  needed; 
GAAP  may  create  liabilities  against 
reserves  that  were  not  previously 
considered  under  HUD's  chart  of 
accounts;  how  will  bad  debts  be 
uniformly  quantified;  what  will  be  the 
impact  of  conversion  on  first  year 
expenses  for  depreciation,  vacation  and 
sick  leave  accruals;  must  PHAs  quantify 
the  present  value  of  a  guaranteed  ACC; 
and  how  will  first  year  paper  conversion 
costs  affect  PHAs.  Commenters  also 
stated  that  neither  PHAs  nor  HUD  can 
know  the  effect  of  conversion  to  GAAP; 
that  the  effect  will  vary  depending  on 
the  policies  of  each  authority  in  the 
areas  of  sick  leave,  annual  leave, 
collection  of  bad  debts,  etc.  Other 
commenters  asked  HUD  to  explain  how 
it  will  maintain  consistency  among 
PHAs  in  accounting  and  financial 
reporting  under  governmental 
accounting. 

With  respect  to  depreciation,  GASB- 
GAAP  requires  depreciation  under  the 
Enterprise  Method  and  permits  the 
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recording  of  depreciation  under  the 
Governmental  Method.  HUD  strongly 
prefers  that  under  both  the 
Governmental  and  Enterprise  methods, 
each  PHA  depreciate  its  fixed  assets 
over  their  useful  lives.  HUD  prefers  that 
each  PHA  record  depreciation  because 
of  the  benefits  associated  with 
recognizing  depreciation.  Recording  of 
depreciation  provides  each  PHA  with  a 
systematic  allocation  method  of 
showing  the  cost  of  an  asset  over  its 
useful  life.  The  recording  of 
depreciation  permits  eadi  PHA  to  show 
the  directly  related  consumption  of  the 
asset  over  the  periods  in  which  the  asset 
is  used.  Financial  indicators  are 
designed  so  as  not  to  be  impacted  by  the 
PHAs  decision  whether  to  record 
depreciation  or  not  to  record 
depreciation.  Examples  of  depreciation 
of  assets  is  as  follows: 

National  Council  on  Governmental 
Accounting  Statement  (NCGAS)  1, 
Governmental  Accounting  and 
Financial  Reporting  Principles,  states 
that  while  depreciation  expense  cannot 
be  recorded  in  a  governmental  fund, 
accumulated  depreciation  may  be 
reported  in  the  General  Fixed  Assets 
Account  Group.  Reporting  accumulated 
depreciation  in  the  accoimt  group  is  not 
mandatory.  If  the  governmental  unit 
decides  to  report  accumulated 
depreciation,  follow  the  conventional 
accounting  standards  with  respect  to 
acceptable  depreciation  methods, 
economic  life,  and  estimated  salvage 
value. 

Under  NCGAS  1,  all  depreciable 
property  of  an  enterprise  fund  must  be 
depreciated  in  accordance  with  GAAP 
as  applied  by  a  commercial  enterprise. 
Depreciation  on  fixed  assets  of  a 
proprietary  fund  must  be  shown  as  an 
expense  on  its  operating  statements, 
with  appropriate  disclosures  in  the 
financial  statements. 

Depreciation  including  suggested 
entries  and  conversion  guidance  is 
explained  in  depth  in  the  HUD-GAAP 
Conversion  Guide.  The  GAAP 
conversion  guide  also  discusses 
composite  depreciation.  For  practical 
purposes,  property  items  frequently  are 
grouped  and  an  average  life  applied  to 
determine  depreciation.  Groupings  may 
be  by  year  of  acquisition,  by  type  (all 
cars),  by  classification  (all  equipment), 
by  location,  or  by  a  combination  of  these 
ways.  Depreciation  based  on  groups  that 
include  items  with  varying  lives  is 
referred  to  as  composite  depreciation. 
No  gains/losses  should  be  recognized  on 
normal  dispositions  when  this 
technique  is  used. 

With  respect  to  the  chart  of  accoimts, 
the  Chart  of  Accounts  has  been  revised 
to  reflect  additional  accounts  that  may 


be  needed  by  each  PHA.  The  use  of  the 
revised  accoimts  permits  each  PHA  to 
present  a  more  accurate  picture  of  its 
financial  condition  using  GAAP. 

On  the  question  of  bad  debts,  both  the 
Governmental  Method  and  the 
Enterprise  Method  required  the 
development  of  an  allowance  for 
uncollectible  accounts  receivable.  For 
the  Governmental  Method,  NCGA 
Statement  No.  1,  Governmental 
Accounting  and  Financial  Reporting 
Principles,  requires  that  an  allowance 
for  uncollectible  accounts  be  established 
for  potentially  uncollectible  amounts. 
For  the  Enterprise  Method.  SFAS  No.  5, 
Accounting  for  Contingencies,  guides 
the  establishment  of  the  allowance  for 
uncollectible  accounts  for  potentially 
uncollectible  amounts. 

To  provide  for  all  reasonably 
anticipated  losses  inherent  in  the 
receivable  balances  that  will  not  be 
collected,  a  PHA  must  "establish  an 
allowance  for  uncollectible  (or  doubtful) 
accounts."  When  calculating  the  size  of 
the  reserve,  each  PHA  should  consider 
such  factors  as  the  current  accounts 
receivable  aging  and  the  historical 
collection  experience.  The  following 
provides  an  example  of  a  calculation 
methodology: 

1.  Group  the  receivables  into  these 
categories: 

Current  receivables 
Receivables  less  than  90  days 

outstanding,  but  not  current. 
Receivables  90 — 180  days  outstanding. 
Receivables  over  180  days  outstanding. 

2.  Identify  all  receivables  that  are 
known  to  be  uncollectible  or  that  the 
probability  of  collection  is  very  low. 

3.  For  tho$e  receivables  identified  in 
item  2,  establish  a  reserve  for  the 
estimated  amount  that  will  not  be 
collected. 

4.  Based  on  the  receivables  in  the 
groups  shown  above  in  item  1  that  were 
not  specifically  identified  in  item  2, 
establish  an  overall  additional  reserve 
for  each  category. 

Again,  this  is  just  an  example.  The 
method  used  by  each  PHA  could  change 
based  on  its  specific  circumstances. 

With  respect  to  vacation  and  sick 
leave  accruals,  GAAP  provides  as 
follows: 

Vacation  Leave  and  Other 
Compensated  Absences  with  Similar 
Characteristics.  Accrue  these  types  of 
compensated  absences  as  a  liability 
because  employees  earn  these  benefits 
by  meeting  both  of  these  conditions:  (1) 
"Hie  employees'  rights  to  receive 
compensation  are  attributable  to 
services  already  rendered;  and  (2)  it  is 
probable  that  the  employer  will 
compensate  employees  for  the  benefits 


through  paid  time  off  OR  some  oXhef 
means,  such  as  cash  payments  at 
termination  or  retirements. 

Sick  Leave  and  Other  Compensated 
Absences  with  Similar  Characteristics.  If 
paid  time  off  is  contingent  on  a  si>ecific 
event  outside  the  control  of  the 
employer  and  employee  (jury  duty,  for 
example),  other  compensated  absences 
have  chau'acteristics  similar  to  sick 
leave.  If  it  is  probable  that  the  employer 
will  compensate  employees  for  the 
benefits  tnrough  casn  payments 
conditioned  on  the  employees' 
termination  or  retirement,  accrue  a 
liability  as  the  benefits  are  earned  by  the 
employees 

First  year  experience  regarding  the 
impact  of  converting  to  GAAP  reporting 
will  vary.  The  recoiling  of  GAAP 
accounts  will  have  an  impact  on  the 
financial  indicator  results  under  GAAP 
versus  PHMAP.  This  recording  of  new 
liabilities  and  contra  assets  amounts 
will  be  reflected  in  the  first  year 
financial  indicator  results  and  the 
overall  score  given  to  each  PHA. 

With  respect  to  the  PHA's  ACC.  the 
conversion  to  GAAP  will  have  an 
impact  on  the  ACC  when  the  PHA 
converts  to  accrual  accounting  since  you 
accrue  receivables  and  defer  revenue  in 
anticipation  of  the  actual  receipt  of  the 
revenue. 

On  the  matters  of  the  effect  of  the 
convfiQion  to  GAAP  and  maintaining 
consistency  in  reporting  under  GAAP, 
HUD  points  out  that  GAAP  permits 
choices  among  acceptable  options  for 
certain  accounting  transactions.  Because 
the  purpose  of  converting  to  GAAP  is  to 
achieve  uniform  and  consistent 
financial  data  from  all  PHAs,  HUD  has 
selected  preferred  options  for  those 
transactions  where  GAAP  allows  a  PHA 
to  choose  fit)m  more  than  one  method. 
For  these  transactions,  HUD  strongly 
encourages  PHAs  to  choose  the  HUD- 
prefierred  option. 

PHAs  can  project  in  large  measure 
how  their  financial  position  will  be 
affiacted  by  the  major  GAAP  provisions. 
HUD  has  taken  into  consideration  the 
anticipated  effects  of  converting  to 
GAAP  and  the  reporting  of  results  using 
GAAP.  The  scoring  mechanism  will 
reflect  the  adjustment  to  GAAP. 

Clarification  of  Certain  Aspects  of 
GAAP  Are  Necessary.  Other 
commenters  asked  specific  questions 
about  certain  aspects  of  GAAP  or  asked 
for  clarification  of  certain  pmints.  The 
commenters  stated  that  HUD  should 
clarify  its  position  as  to  what  constitutes 
GAAP  because  in  the  proposed  rule  for 
Uniform  Financial  Reporting  Standards. 
HUD  refers  to  GAAP  as  being  prescribed 
by  GASB  and  FASB  but  these  are  two 
different  standard  setting  bodies  with  ,. 
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differing  jurisdictions.  Another 
commenter  requested  that  HUD  permit 
the  use  of  Enterprise  GAAP.  Other 
commenters  stated  that  GAAP  will 
require  PHAs  to  keep  two  sets  of  books. 

HUD's  rule  on  Uniform  Financial 
Reporting  Standards  covered  private 
entities  as  well  as  PHAs,  and  under 
GAAP,  the  accounting  principles  and 
financial  reporting  standards  are 
established  by  the  Governmental 
Accounting  Standards  Board  (GASB)  for 
governmental  entities,  and  by  the 
Financial  Accounting  Standards  Board 
(FASB)  for  npngbvemmental  entities. 
Since  thePHAS  rule  is  only  applicable 
to  PHAsTHUD  uses  the  term  "GASB/ 
GAAF'  in  this  final  rule.  GASB  permits 
two  types  of  reporting  mechanisms,  the 
Governmental  Method  and  the 
Enterprise  Method.  The  use  of  either 
method  is  acceptable  to  HUD.  In  fact, 
HUD  is  not  requiring  one  method  over 
the  other.  Each  PHA  has  the  discretion 
to  determine  its  own  method.  The 
guiding  criteria  should  be  the  type  of 
activities  performed  by  the  PHA.  That 
determination  will  drive  which  method^ 
most  accurately  provides  the  reader  of 
the  financial  statements  with  a  clear 
understanding  of  the  PHA's  operations 
and  financial  results. 

With  respect  to  bookkeeping,  PHAs 
will  not  be  required  to  keep  two  sets  of 
books  to  comply  with  GAAP.  HUD  does 
not  require  a  change  to  recordkeeping  as 
part  of  the  GAAP  provision.  In  addition, 
HUD  is  revising  financial  reporting 
requirements  to  eliminate  obsolete 
forms  and  requirements. 

HUD  Must  Clarify  the  Compensation 
of  the  Costs  of  the  Conversion.  There 
were  several  comments  on  whether 
HUD  would  pay  for  the  software  and 
upgrading  of  PHA  computers  for  the 
electronic  submission,  and  the  costs  of 
converting  their  accounting  systems  to 
GAAP,  or  if  additional  operating 
subsidy  to  cover  these  costs  would  be 
provided  through  PFS  "add-ons;" 

Additional  GAAP-related  audit  costs 
will  be  covered  by  the  PFS. 

The  New  Financial  Reporting 
Requirements  Constitute  an  Unfunded 
Mandate.  Related  to  the  issue  of 
compensation  costs  are  comments  that 
stated  the  conversion  to  GAAP  or  the 
requirement  to  submit  fiiiancial  reports 
electronically  constitute  an  unfunded 
mandate. 

Additional  audit  costs,  if  any, 
associated  with  GAAP  related  audits, 
will  be  covered  by  HUD  as  a  PFS  add- 
on. These  additional  audit  costs,  if  any, 
are  anticipated  to  be  minimal. 

Significant  Training,  Assistance  and 
Guidance  Will  Be  Necessary  to  Make  the 
Conversion  Work.  Commenters  asked 
HUD  to  clarify  what  training  and 


assistance  HUD  would  make  available  to 
assist  with  the  conversion  to  GAAP  and 
electronic  submission,  and  when  such 
technical  assistance  would  be  available. 

The  HUD-GAAP  Conversion  Guide 
for  PHAs,  now  on  the  Internet,  provides 
an  in  depth  discussion  of  GAAP 
conversion  including  suggested 
accounting  entries.  The  Guide  includes 
sample  journal  entries  and  suggested 
GAAP  conversion  procediu«s.  PHAs 
that  have  specific  questions  not 
addressed  in  this  Guide,  contact  the 
REAC  Service  Center  Help  Desk  (1- 
(888)-245-4860)  and  answers  will  be 
provided.  HUD  is  providing  24-hour  on- 
line assistance  on  the  GAAP  Conversion 
Guide  at  our  Web  site  (http:// 
www.hud.gov/reac/reafin.html). 
Additionally,  industry  specialists  have 
developed  and  prepared  a  schedule  of  a 
comprehensive  training  program 
designed  to  explain  how  a  PHA  should 
convert  its  records  and  reporting  to 
GAAP.  HUD  will  supplement  this 
training  with  its  own  training  program. 

Small  PHAs  Are  Largely  Not 
Automated  and  Will  Have  Difficulties 
Complying  with  the  New  Reporting 
Requirements.  A  few  commenters 
expressed  the  concern  about  the  impact 
of  this  Indicator  on  small  PHAs  that 
may  have  difficulty  complying  with  the 
electronic  reporting.  The  commenters 
asked  who  will  supply  and  pay  for 
software  necessary  for  electronic 
submission. 

HUD  disagrees  with  the  commenters 
that  small  PHAs  will  be  adversely 
affiected  by  PHAs  Indicator  #2.  First, 
PHAs  have  a  year  before  reporting  in 
GAAP  is  required.  Second,  HUD  notes 
that  the  Single  Audit  Act  Amendments 
of  1996  raised  significantly  the 
monetary  threshold  for  when  an  entity 
that  receives  Federal  assistance  is 
required  to  have  an  audit.  The  threshold 
was  raised  from  $25,000  to  $300,000. 
This  change  significantly  reduces 
reporting  costs  for  small  entities. 
Therefore,  although  small  entities  must 
continue  to  submit  an  annual  financial 
report  to  HUD,  an  audited  report  is  not 
required.  Third,  although  HUD  has 
clearly  expressed  a  preference  for 
internet  submission  of  financial  reports, 
the  rule  provides  that  HUD  will  approve 
transmission  of  financial  data  by  tape  or 
diskette  if  HUD  determined  that  the  cost 
of  electronic  internet  transmission 
would  be  excessive.  Additionally,  to 
further  ease  any  administrative  burden 
on  small  PHAs,  and  all  PHAs,  HUD  will 
provide  submission  software, 
supplemental  guidance,  training  and 
other  technical  assistance. 

What  Protections  Will  Be  in  Place  to 
Protect  the  Standardized  Electronic 
Format  from  Viruses,  Corruption.  Some 


commenters  expressed  concern  with  the 
use  of  any  standardized  electronic 
format  due  to  the  potential  of  viruses  or 
corruption. 

To  ensure  security  against  computer 
viruses.  HUD  systems  scan  incoming 
data  for  viruses.  Similarly,  PHAs  should 
ensure  that  data  being  transmitted  is 
free  of  viruses. 

Final  Rule  Should  Provide  for  HUD 
Confirmation  of  Receipt  of  Electronic 
Report.  Other  commenters  requested 
that  HUD  confirm  that  it  has  received 
the  electronically  transmitted  data,  and 
that  the  data  are  readable,  correct,  and 
accurate.  The  commenters  stated  that 
confirmation  should  be  done  quickly  so 
that  any  transmission  problems  can  be 
corrected  vnthout  consequence. 

HUD  will  give  PHAs  read-only 
systems  access  to  view  their  submitted 
data  via  the  Internet.  It  is  planned  that 
PHAs  will  receive  a  written  report  on 
HUD's  financial  assessment  within  a 
reasonable  period  of  time. 

The  Final  Rule  Should  Address  PHA 
Access  to  the  Electronic  Report.  A  few 
commenters  suggested  that  once  a  PHA 
has  input  adjustments,  it  should  be 
provided  read-only  access  to  the  HUD 
system  in  order  to  make  the  data  most 
useful  to  it.  Access  to  system  data  is  not 
addressed  in  the  proposed  rule. 

A  PHA  will  have  read-only  access 
once  the  data  is  accepted  in  the  system. 

The  60-Day  Turnaround  Time  to 
Submit  Unaudited  Statements  Is 
Inadequate.  Some  commenters  stated 
that  the  60-day  turnaround  time  to 
submit  imaudited  financial  statements 
after  the  PHA's  fiscal  year  may  not  be 
enough  time  to  prepare  a  thorough         ~~ 
submittal,  especially  for  those  PHAs 
that  are  converting  to  GAAP.  They 
stated  that  PHAs  should  be  given  100 
days  to  submit  their  unaudited  financial 
statements. 

HUD  strongly  believes  that  60  days 
following  the  fiscal  year-end  is 
sufficient  for  the  preparation  and 
submission  of  unau(Uted  financial 
statements.  Audited  results  need  not  be 
submitted  until  9  months  following  the 
dose  of  the  PHA's  fiscal  year-end.  HUD  . 
encourages  each  PHA  to  work  with  its 
IPA  to  develop  procedures  designed  to 
calculate  GAAP  entries  which  will 
facilitate  closing  procedures.  In 
addition,  HUD  suggests  that  each  PHA 
work  with  its  respective  IPA  firms 
developing  the  specific  closing 
procedures  each  must  use  so  the 
required  information  vsrill  be  available 
60  days  following  the  fiscal  year-end 
close.  HUD  recommends  that  this 
planning  process  occur  early  during  the 
fiscal  year  to  facilitate  the  data  gathering 
and  financial  reporting  methods. 
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The  Financial  Standards  Should  Be 
Applied  to  all  Programs  Administered 
by  PHAs.  A  few  commenters  stated  that 
the  financial  standards  should  be 
applied  to  the  public  housing  entity  as 
a  whole,  not  just  certain  federal 
programs.  The  financial  standards 
should  be  applied  to  all  programs 
managed  by  die  PHA,  including  public 
housing. 

HUD  agrees  that  financial  assessment 
and  the  resulting  financial  indicators 
will  be  applied  to  the  entity  as  a  whole 
and  not  just  to  each  respective  Public 
Housing  program.  The  Supplemental 
Finandaf  Data  Schedule  provides  a 
summary  of  each  HUD  program  and 
other  Federal,  State,  local  or  private 
funding  sources. 

Fined  Rule  Should  Make  Clear  That  a 
PHA 's  Financial  Reporting  Is  Limited  to 
Public  Housing  Programs.  Other 
conunenters  stated  that  the  final  rule 
should  make  dear  that  a  housing 
authority's  financial  reporting  on 
liquidity  and  viability  will  be  limited  to 
public  housing  program  operations  and 
will  not  indude  the  housing  authority's 
non-public  housing  operations  or  the 
Authority's  capital  programs. 

HUD  believes  that  the  finandal  health 
of  the  PHA  can  only  be  acauately 
determined  by  assessing  all  aspects  of 
the  PHA,  including  non-piiblic  housing 
and  capital  programs. 

How  Will  the  Six  Major  Components 
of  This  Indicator  Be  Scored?  Several 
commenters  asked  how  each  of  the  six 
major  components  of  this  indicator  will 
be  scored,  and  what  weights  will  each 
of  them  have. 

To  evaluate  the  finandal  health  of  the 
nation's  PHAs,  REAC  will  assess  and 
analyze  the  GAAP-based  finandal 
statements  submitted  each  year.  REAC 
will  analyze  this  information  using  a 
spedfic  set  of  finandal  indicatore  that 
focus  on:  (1)  Liquidity  measurement — 
evidence  of  the  PHA's  ability  to  cover 
its  near  term  obligations:  (2)  Viability 
measurement — evidence  of  the  PHA's 
ability  to  operate  using  its  fund  balance 
without  relying  on  additional  funding; 

(3)  Days  receivable  outstanding— 
measiues  the  PHA's  ability  to  collect  its 
tenant  receivables  in  a  timely  fashion; 

(4)  Vacancy  loss  ana/ysj»— measures  the 
extent  to  which  the  PHA  is  maximizing 
its  revenue  from  operations;  (5)  Expense 
management  per  unit — provides  a 
measure  of  the  PHA's  ability  to  maintain 
its  expense  ratios  at  a  reasonable  level 
relative  to  its  peers  (adjusted  for  size 
and  region);  and  (6)  Net  income  (loss) — 
provides  a  measure  of  how  the  year's 
operations  have  affected  the  PHA's 
viability. 

Finandal  scores  will  be  determined  as 
follows:  (1)  Liquidity  measurement — 


Adjusted  Current  Ratio  with  a 
maximum  score  of  9;  (2)  Viability 
measurement— NvimheT  of  months 
operating  expenditures  in  Expendable 
Fimd  Balance  with  a  maximiun  score  of 
9;  (3)  Days  receivable  outstanding — 
Days  Receivables  Outstanding  with  a 
maximum  score  of  4.5;  (4)  Vacancy  loss 
analysis — ^Total  vacant  potential 
revenue  to  gross  available  revenue  with 
a  maximum  score  of  4.5;  (5)  Expense 
management  per  un/f— Expenses  by 
category  divided  by  total  niunber  of 
xuiits  vfith  a  maximum  score  of  1.5;  and 
(6)  Net  income  (loss) — ^Net  income  (loss) 
for  the  year  compared  to  Expendable 
Fimd  Balance  with  a  maximum  score  of 
1.5. 

Therefore,  the  maximum  score  a  PHA 
may  receive  for  its  Finandal  Condition 
is  30  points.  In  order  to  receive  a 
passing  score,  on  the  Finandal 
Condition  Indicator,  a  PHA  must  receive 
a  score  of  at  least  60  percent  (60%),  or 
18  points  of  the  30  points  available. 

Why  Did  HUD  Not  Adopt  a  Risk 
Management  Approach  Using  Two 
Threshold  Indicators  on  Cash  Reserves 
and  Assets  Plus  an  Audit?  Two 
commenters  asked  why  HUD  did  not 
rely  on  a  risk  management  approach 
using  two  threshold  indicators  on  cash 
reserves  and  assets  plus  an  audit. 

HUD  believes  that  additional 
indicators  were  needed  to  ensure  a  fuU 
and  fair  assessment  of  PHAs'  finandal 
condition  and  provide  a  basis  to 
compare  each  PHA  to  its  peer  group. 
While  the  two-tiered  approach  will  not 
be  used,  point  availability  is  weighted 
toward  the  first  two  indicators  since 
Liquidity  and  Viability  are  significant 
predictora  of  the  overall  finandal  health 
of  a  PHA.  The  remaining  foiu  finandal 
indicatore  provide  additional 
assessment  capability  when  determining 
the  total  finandal  health  of  a  PHA.  If  a 
PHA  receives  high  scores  on  the  first 
two  indicators,  it  is  likely  that  it  will 
receive  high  marks  on  the  remaining 
four. 

What  Additional  Components  Will  Be 
Used  To  Identify  Waste.  Fraud  or  Abuse. 
Commenters  asked  what  "flags"  HUD 
will  use  to  determine  when  the 
"possibility"  of  waste,  fraud,  or  abuse 
exists,  and  what  types  of  additional 
components  may  be  used. 

As  part  of  the  analysis  of  the  finandal 
health  of  a  PHA  including  an 
assessment  of  the  potential  or  actual 
waste,  fraud  or  abuse  at  a  PHA,  HUD 
will  look  to  the  Audit  Opinion  to 
provide  an  additional  basis  for 
accepting  or  adjusting  financial 
indicator  scores.  The  following  is  a 
siunmary  of  the  types  of  audit  opinions 
and  the  number  of  total  financial  points 


that  will  be  deducted  if  a  PHA  receives 
such  an  audit  opinion  from  its  IPA: 


Type  of  flag 


Clean  opinion „ .^ 

No  audit  opinion * 

Adverse  opinion 

Disclaimer  of  opinion 

QuaNfied  opinion 

Going  concern  opinion  ....„.„„.:„ 

Material  weakness  in  internal  con- 
trol     .v_.. 

Reportable  condition .' 

Findings  of  nor>-oompiiaitoe  and/or 

questior>6d  costs  „ 

IndKator  outlier  analyses 


Score^ 


0 
30 
30 
30 
(^ 
(») 

P) 
(») 

P) 
(») 


*  Financial  CondUon  points  that  wil  be  de- 
ducted from  the  PHA's  oterM  financial  score. 

^H  points  remain,  further  deductions  can  be 
made  dependent  upon  ttie  spedfic  nature  of 
the  information  reported  under  this  flag. 

Final  Rule  Should  Qarify  That  if  PHA 
Scores  Very  High  on  Liquidity  Measure, 
It  Will  Not  Be  Assessed  on  Remaining 
Components.  A  few  commentere 
suggested  that  if  a  PHA  scores  very  high 
on  the  liquidity  measure  [Current  Ratio 
and  Niunber  of  Months  Expendable 
Fund  Balance],  the  PHA  should  not 
have  to  be  assessed  on  the  remaining 
(components  of  PHAS  Indicator  #2]. 

HUD,  the  industry  and  those  PHAs 
who  partidpated  in  the  development  of 
this  proposed  rule  strongly  preferred  the 
use  of  all  six  finandal  indicators.  HUD 
strongly  believes  each  PHA  must  be 
scor^  on  all  finandal  indicators  to 
ensure  a  full  and  fair  assessment  of 
PHAs'  financial  condition  and  provide  a 
basis  to  comptare  each  PHA  to  its  peer 
group. 

To  Calculate  Current  Ratio,  HUD 
Needs  to  Better  Define  Current  Assets 
and  Liabilities.  Other  commenters  stated 
that  to  calculate  the  current  ratio,  HUD 
will  need  to  better  define  current  assets 
and  aurent  liabilities.  They  noted  that 
the  current  HUD  chart  of  accoimts  does 
not  define  these  terms  nor  does  it 
provide  the  frameworic  to  categorize 
assets  or  liabilities  as  current  or  long 
term. 

The  adjusted  current  ratio  is  designed 
to  show  available  unrestricted  and 
imreserved  aurent  assets  divided  by  the 
uiuestricted  ciurent  liabilities.  The  HUD 
Chart  of  Accounts  has  been  revised  to 
refled  new  accounts  that  wiU  help  PHA 
to  account  for  the  information  needed  to 
perform  this  calculation.  The  Finandal 
Data  Schedule  has  also  been  revised  so 
this  information  will  be  reported  to 
HUD  throu^  electronic  submission. 

It  Is  Not  Clear  What  HUD  Means  by 
Expendable  Fund  Balance;  and  How 
Does  HUD  Propose  to  Calculate 
"Expendable"  Fund  Balance  in  ah 
Enterprise  Fund.  A  few  commentere 
stated  that  it  is  not  dear  if  this  fimd 
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balance  would  be  equivalent  to  cash 
reserve  (just  cash  and  liquid 
investments]  or  Operating  reserve  (i.e., 
working  capital).  Other  commenter 
noted  that  die  terminology 
"expendable"  fund  balance  generally 
refers  to  the  undesignated  portion  of 
unreserved  fund  balance  in 
governmental  funds  such  as  the  general 
fund  or  special  revenue  funds,  ll^ey 
stated  that  under  GAAP,  most  PHAs 
would  likely  classify  their  public 
housing  programs  as  enterprise  funds 
where  fund  balance  or  fund  equity  is 
generally  comprised  of  retained 
earnings  and  contributed  capital.  They 
asked  how  HUD  proposes  to  calculate 
the  "expendable"  fund  balance  in  an 
enterprise  fund. 

The  expendable  fund  balance  is  the 
unreserved  and  undesignated  portion  of 
fund  balance  (or  retained  earnings) 
representing  expendable  available 
financial  resources.  Under  both  the 
Governmental  Method  and  the 
Enterprise  Method  of  reporting,  the 
expendable  fund  balance  (expendable 
retained  earnings  for  the  Enterprise 
Method)  simplistically  refers  to  funds 
that  are  unrestricted  and  unreserved. 
Expendable  fund  balance  is  what  is  left 
after  subtracting  all  other  fund  balances 
that  are  either  reserved  or  restricted. 

The  expendable  fund  balance  is  the 
unreserved  and  undesignated  portion  of 
the  fund  balance  (or  retained  earnings) 
representing  expendable  available 
financial  resources.  Under  both  the 
Governmental  Method  and  the 
Enterprise  Method  of  reporting,  the 
expendable  fund  balance  (expendable 
retained  earnings  for  the  Enterprise 
Method)  simplistically  refers  to  funds 
that  are  undesignated  and  unreserved. 
Expendable  fund  balance  is  what  is  left 
after  subtracting  all  other  fund  balances 
that  are  either  reserved  or  restricted. 

What  Does  HUD  Mean  by  Liquidity 
Measurement  and  Range  of  Liquidity.  A 
few  commenters  asked  what  is  meant  by 
the  liquidity  measurement  and  noted 
that  there  was  no  mention  of  a  range  in 
reeard  to  liquidity  in  the  proposed  rule. 

Liquidity  measurement  refers  to  a 
PHAs  ability  to  cover  its  near  term 
obligations.  It  will  be  measured  by  using 
the  adjusted  current  ratio  that  is 
designed  to  show  available  unrestricted 
and  unreserved  current  assets  divided 
by  the  unrestricted  ciirrent  liabilities, 
llie  HUD  Chart  of  Accounts  has  been 
revised  to  reflect  new  accounts  that  will 
help  PHAs  to  account  for  the 
information  needed  to  perform  this 
calculation.  The  Financial  Data 
Schedule  has  also  been  revised  so  this 
information  will  be  reported  to  HUD 
through  electronic  submission.  The 
range  is  not  a  single  amount  or  score, 


but  a  tolerance  between  acceptable 
scores  as  grouped  among  peers  (i.e., 
PHAs  located  within  the  same 
geographical  region  having  similar 
characteristics). 

The  Days  Receivable  Outstanding 
Component  Is  Not  a  Good  Indicator  of 
Financial  Health — Does  It  Take  Into 
Account  Notice  and  Grievance  Rights. 
Some  commenters  stated  that  this 
component  (Days  Receivable 
Outstanding]  will  require  extensive 
tracking  and  is  not  a  good  indicator  of 
financial  health.  They  stated  that 
outstanding  receivables  are  a  result  of 
various  factors,  some  of  which  an 
agency  cannot  control,  and  that  adding 
this  factor  creates  another  area  where 
justification  for  bad  results  can  affect 
the  score.  The  commenter  stated  that  if 
an  organization  is  in  good  financial 
health,  other  indicators  will  clearly  and 
easily  point  this  out,  and  therefore  this 
indicator  should  not  be  included. 
Another  commenter  asked  whether  this 
component  takes  into  accoimt  the 
regulatory  requirements  for  notice 
provisions,  grievance  rights  of  residents, 
and  the  judicial  process? 

HUD  left  "rents  uncollected"  due  to 
statutory  requirements.  However,  the 
old  measure  is  not  objectively 
measurable.  It  was  left  to  allow  PHAs  to 
be  measured  on  a  basis  each  was 
familiar  with.  The  "days  receivable 
outstanding"  ratio  measures  the  PHA's 
ability  to  collect  its  tenant  receivables  in 
a  timely  fashion.  It  is  HUD's  strong 
belief  that  this  information  is  already 
available  to  each  PHA  (or  at  the 
minimiun,  should  be  available).  Since 
the  calculation  is  done~"Gross"  each 
PHA  should  have  the  ability  to  control 
the  days  receivable  outstanding.  Any 
tenant  receivable  that  ages  beyond  a 
certain  number  of  days  past  its  due  date 
has  to  be  questioned  as  to  its 
collectibility. 

Discard  Tenants  Receivable 
Component;  What  Is  Wrong  With 
Existing  Receivables  Measures.  Some 
commenters  suggested  that  HUD  discard 
the  "tenants  receivables"  component 
because  it  would  reinstate  the 
objectionable  "Tenant  Account 
Receivables  (TARS)"  indicator  bom  the 
original  PHMAP  rule.  They  said  that  in 
order  to  comply  with  the  current 
PHMAP  requirements,  PHAs  had  to 
rewrite  computer  software  that  would 
distinguish  between  the  different  types 
of  receivables  (rents,  maintenance 
charges,  other  charges,  etc.).  The 
commenters  asked  what  was  wrrong  with 
the  existing  measure? 

Under  GAAP,  the  collectible  portion 
of  each  component  within  A/R  must  be 
determined.  Each  PHA  should  develop 
an  allowance  that  will  permit  that  entity 


to  reflect  only  the  collectible  portion  of 
A/R.  Tracking  days  imder  GAAP  is  an 
important  measurement  tool  to  estimate 
the  collectible  portion  of  the  A/R  that 
should  be  reported. 

Certain  State  Laws  Concerning  Tenant 
Rents  May  Penalize  PHAs  under 
Financial  Indicators.  One  commenter 
stated  that  housing  authorities  in  North 
Carolina  are  required  by  State  law  to 
apply  tenant  payments  to  any  rent 
balance  before  applying  them  to  other 
charges  that  may  be  older;  this  leaves 
old  balances  on  the  tenant's  accoimts; 
and  would  penalize  such  a  PHA  when 
other  authorities  do  not  have  the  same 
legal  requirements.  The  commenter 
stated  that  it  is  likely  other  States  have 
other  restrictions  that  would  affect  the 
PHAs  in  those  areas. 

If  PHAs  in  North  Carolina  are 
required  by  State  law  to  apply  tenant 
payments  to  any  rent  balance  before 
applying  them  to  other  charges  that  may 
be  older  thereby  leaving  old  balances  on 
the  tenant's  accounts,  those  PHAs  may 
not  be  accoimting  for  the  tenant 
payments  in  conformity  with  GAAP. 
HUD  suggests  that  those  PHAs  check 
with  their  IPA  for  additional  guidance. 

There  Are  Several  Problems  With 
Vacancy  Loss  Component.  Several 
commenters  stated  there  were  problems 
with  the  vacancy  loss  component.  Their 
comments  included  the  following:  it  is 
impossible  to  define  potential  rent  or 
compute  vacancy  loss;  vacancy  loss  has 
questionable  usefulness  in  public 
housing — given  PHAs'  reliance  on 
operating  subsidies  which  continue 
through  normal  vacant  imit  turnover, 
"lost  rental  income"  or  "vacancy  loss" 
are  not  useful  measures  of  an  agency's 
financial  health;  how  is  potential  rent 
calculated  in  a  system  where  rent 
payable  is  a  function  of  income  and  not 
based  on  imit  size,  location,  condition 
or  other  typical  market  factora;  vacancy 
loss  should  be  eliminated,  because  rent 
is  unknown  until  calculated  for  a 
specific  unit  with  a  specific  tenant; 
PHAs  that  encourage  families  to  become 
self-sufficient  and  move  up  to  private 
housing  may  suffer  multiple  deductions 
to  their  PHAS  score  under  two 
indicators  [vacancy  loss  at  §  902.35 
(formerly  §  901.35)  and  vacancy  rate  and 
tvunaround  time  at  §  902.43  (formerly 
§901.43)1;  the  inclusion  of  the  vacancy 
loss  component  imder  financial 
condition  appears  redundant — vacancy 
statistics  are  already  nieasured  under 
"management  operations,"  and  should 
remain  there;  and  the  vacancy  loss 
indicator  represents  the  loss  of  potential 
rent  due  to  vacancy,  but  the  proposed 
rule  does  not  indicate  how  potential 
rent  loss  will  be  calculated.  With 
respect  to  this  last  comment,  the 
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commenter  stated  that  vacancy  losses 
are  commonly  used  in  rental  projects 
using  contract  rents  where  the  amoimt 
of  loss  revenue  can  be  easily  calculated. 
Public  housing  projects  do  not  use 
contract  rents  because  rents  are  based 
on  tenant  incomes. 

With  respect  to  these  comments.  HUD 
points  out  that  the^acancy  statistics 
measured  under  "Management 
Operations"  will  look  at  a  formula  to 
assess  the  reduction  in  the  nimiber  of 
units  that  are  vacant.  The  imit 
turnaround  time  measures  the  annual 
average  of  the  total  number  of 
turnaround  days  between  the  move^ut 
date  and  the  date  a  new  lease  takes 
effect.  Vacancy  losslneasiues  the  loss  of 
potential  rental  income  due  to  vacancy. 
The  calculation  for  this  indicator  is 
potential  rent  divided  by  gross  potential 
rent.  The  gross  potential  rent  is 
estimated  using  the  projected  average 
rent  contribution  that  is  currently  u^ed 
to  calculate  operating  subsidy  through 
the  Performance  Funding  System.  HUD 
believes  that  is  important  to  measure 
whether  the  PHA  is  both  meeting  its 
mission  to  house  low  income  families 
while  maximizing  revenue  obtained 
from  rent. 

Comments  on  Expense  Management 
Component.  There  were  also  several 
comments  and  questions  on  the  expense 
management  component.  Comments 
included:  the  proposed  rule  does  not 
elaborate  as  to  what  key  expenses  will 
be  analyzed  or  what  standard  they  will 
be  compued  to  such  as  budget,  prior 
years  or  an  industry  standard;  if  an 
organization  manages  its  finances  well, 
the  financial  statements  (which  produce 
the  first  two  indicatore)  will  show  this, 
and  therefore  how  the  funds  are  spent 
and  classified  should  be  left  to  the 
organization.  With  respect  to  the  last 
comment,  the  commenter  stated  that 
money  spent  wisely  will  show  in  the 
financial  statements  and  the  physical 
condition  of  the  property;  therefore,  this 
indicator  should  not  be  included. 

HUD  believes  the  use  of  expense 
ratios  benchmarked  against  peers  of 
similar  size  and  programs  is  a  valuable 
measiue  of  efficiency.  It  permits  HUD 
and  PHAs  to  analyze  information.  The 
goal  is  to  determine  how  efficient  a  PHA 
is,  expense  category  by  expense 
category. 

The  calculation  is  made  by  assessing 
the  dollars  spent  per  each  unit  for 
certain  expense  categories.  The  actual 
expense  categories  that  will  be 
measured  are:  administrative  salaries; 
auditing  fees;  outside  management  fees; 
compensated  absences;  employee 
benefit  contribution;  tenant  services; 
water;  electricity;  gas;  fuel;  utility  labor 
and  other;  ordinary  maintenance  and 


operations;  protective  services; 
insurance;  bad  debt;  extraordinary 
maintenance;  other  operating 
expenditures;  HAP  payments;  and  fraud 
loss. 

Comments  on  Energy  Consumption 
Component.  There  were  also  several 
comments  on  the  energy  consumption 
component  and  these  included  the 
following:  the  energy  consiunption 
component  should  be  measured  only  if 
a  PHA  fails  a  reserve-related 
component;  what  are  the  details  of  this 
component;  and  there  is  a  point  of 
diminishing  returns  below  which  it  is 
not  cost  effective  to  do  additional 
conservation  measures — if  all  possible 
cost-effective  measures  have  already 
been  implemented,  the  PHA  should 
receive  a  high  rating  for  this  component. 

PHAs  that  have  taken  the  initiative  to 
complete  cost  effective  energy 
conservation  measures  should  compare 
favorably  to  their  peera  of  similar  size 
and  region  when  measured  by  expense 
ratios. 

Comments  on  Net  Income  or  Loss 
Divided  by  the  Expendable  Fund 
Balance  Component.  Comments  on  this 
component  included  the  following:  the 
proposed  rule  states  that  the  net 
income/loss  divided  by  expendable 
fund  balance  indicator  measures  how 
the  year's  operations  have  affected  the 
PHA's  viability,  however,  it  fails  to 
adequately  describe  why  or  how  this 
ratio  hopes  to  accranplish  that  stated 
goal;  exclude  capital  and  nonroutine 
expenditures  from  this  component;  and 
the  proposed  factor  of  "Net  Income  or 
Loss  divided  by  the  Expendable  Fund 
Balance"  is  not  a  valid  or  useful 
measiue  of  a  PHA's  viability  and  should 
be  eliminated — there  are  very  valid  long 
term  planning  implications  relative  to 
the  fluctuations  in  expendable  fund 
balance,  such  as  accinnulating  dollars 
for  a  major  capital  activity  over  several 
years  and  then  the  single  year  when  the 
event  occurs,  a  major  reduction  of 
expendable  fund  balance  shows  up.  The 
commenter  of  this  last  comment  stated 
that  if  this  ratio  is  to  be  used,  it  should 
be  modified  to  reflect  the  results  of  each 
of  the  most  recent  three  years. 

Net  income  Ooss)  provides  a  measure 
of  how  the  year's  operations  have 
affected  the  PHA's  viability.  It  is 
intended  to  show  how  well  the  PHA  has 
performed  this  year  compared  to  its 
peers.  Th^  calculation  will  be  made 
against  the  Expendable  Fimd  Balance 
(or  retained  earnings)  which  is  the 
unrestricted  and  unreserved  portion  of 
the  total  fimd  balance. 

Comments  on  Additional  Components 
That  May  Be  Added  to  Indicator.  A  few 
commenters  stated  that  they  were 
concerned  about  the  authorization  to 


REAC  to -create  additional  components 
and  new  components  should  be  added 
after  opportimity  for  notice  and  public 
comment.  Other  commenters  asked 
what  determines  when  additional 
criteria  will  come  into  consideration. 
Their  comments  are  as  follows:  any 
further  component,  as  well  as  any 
revisions  to  components  should  only  be 
added  following  appropriate  public 
notice  and  opportimity  for  conmient;  is 
there  a  set  criterion  for  additional  fraud 
detection  components  or  will  it  be 
customized  to  the  PHA;  what 
determines  when  the  additional  criteria 
will  come  into  consideration;  and 
additional  components  may  be  used  to 
detect  fraud  and  may  be  used  to  provide 
a  PHA  with  benchmark  information  to 
allow  the  PHA  to  measure  its  own 
performance  against  its  peers  but  how 
are  peers  determined — by  size,  type  of 
housing  stock,  age  of  the  buildiings? 

HUD  understands  the  concerns  about 
additional  components.  As  part  of  the 
analysis  of  the  financial  health  of  a  PHA 
including  an  assessment  of  the  potential 
or  actual  waste,  fi^ud  or  abuse  at  a  PHA, 
HUD  will  look  to  the  Audit  Opinion  to 
provide  an  additional  basis  for 
accepting  or  adjusting  financial 
indicator  scores.  Please  see  the 
discussion  concerning  what  additional 
components  will  be  used  to  identify 
waste,  fraud  or  abuse,  above,  for  a 
summary  of  the  types  of  audit  opinions 
and  the  number  of  total  financial  points 
that  will  be  deducted  if  a  PHA  receives 
such  an  audit  opinion  from  its  IPA.  The 
determination  of  PHA  peers  is  done  by 
comparing  those  PHAs  with  like 
programs  that  are  similar  in  size 
(number  of  units). 

E.  Comments  on  Subpart  [>— PHAS 
Indicator  *5:  Management  Operations 

HUD  Should  Allow  PHAs  to  Develop 
Own  Management  Performance 
Standards.  A  few  commenters  stated 
that  HUD  should  allow  PHAs  to  develop 
their  own 'performance  standards,  based 
on  local  market  conditions  that  can  be 
documented,  verifiable,  and  subject  to 
HUD  audit. 

Section  6(j)  of  the  U.S.  Housing  Act  of 
1937  establishes  a  method  that 
uniformly  assesses  the  management 
performance  of  PHAs.  Not  only  does  the 
PHAS  assess  a  PHA's  management 
performance  that  will  be  verified  as  part 
of  the  independent  auditor's  audit,  it 
also  provides  for  an  independent  third 
party  assessment  of  the  physical 
condition  of  a  PHA's  housing  stock, 
independent  third  party  assessment  of 
financial  operations,  and  a  resident 
service  and  satisfaction  assessment 
REAC  was  created  to  effectively  and 
fairly  measure  a  PHA's  performance 
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based  on  standards  that  are  objective, 
uniform  and  verifiable.  Standards  based 
on  local  market  conditions  would  not 
provide  standards  that  are  as  uniform  as 
possible. 

How  Will  Management  Operations 
Performance  Standards  be  Weighted 
and  Scored?  Several  commenters  asked 
how  each  management  indicator  be 
weighted  and  scored?  The  commenters 
also  asked  for  further  information  about 
the  management  indicators. and 
suggested  that  the  final  rule  should  state 
that  the  PHMAP  methodology,  to  the 
extent  consistent  with  PHAS,  will  be 
preserved.  Another  commenter  asked 
whether  the  definitions,  exclusions  and 
exemptions  based  on  the  existing 
PHMAP  rule  carryover  into  the  new  rule 
for  this  or  any  other  PHAS  indicator. 

HUD  notes  that  a  listing  of  the 
approximate  weights/points  for  each 
indicator,  sub-indicator  and  component 
was  provided  earlier  in  this  preamble. 
The  approximate  relative  weights/points 
for  the  PHAS  management  operations 
indicator  are  listed  below.  Of  the  total 
100  points  available  for  a  PHAS  score, 
a  PHA  may  receive  up  to  30  points 
based  on  Indicator  #3,  Management 
Operations.  ~ 

(      Approximate  Relative  Weights/ 
Points 


Sut)-I  ndicator/Component 


Vacancy  Rate/Progress  to  Re- 
duce   

Vacancy  Rate  

Unit  Turnaround  Time  

Modernization  

Unexpended  Funds  

Timeliness  of  FurxJ  Obliga- 
tion   

Contract  Administration  

Quality  of  the  Physical  Work 

Budget  Controls 

Rents  Uncollected 

Work  Orders  

Emergency  Work  Orders 

Non-Emergerx:y  Work  Or- 
ders   

Inspection  of  Units  and  Systems 

Inspection  of  Units 

,  Inspection  of  Systems  

Security  

Tracking/Rpt.  Crime-Related 
Problems  

Screening  of  Applicants 

Lease  Enforcement  

Grant  Program  Goals 


Approx. 
Points 


8.0 
(4.0) 
(4.0) 
6.0 
(1.0) 

(1.5.) 
(1.0) 
(2.0) 
(0.5) 
4.0 
4.0 
(2.0) 

(2.0) 
4.0 
(2.0) 
(2.0) 
4.0 

(1.0) 
(1.0) 
(1.0) 
(10) 


The  PHMAP  methodology,  to  the 
extent  consistent  with  PHAS,  will  be 
preserved.  The  definitions  and 
exemptions  in  the  current  PHMAP  rule 
will  also  apply  to  the  PHAS.  The  need 
for  modifications  and  exclusions  has 
been  significantly  diminished  in  the 
PHAS  because  all  of  the  PHAS 


indicators,  sub-indicators  and 
components  will  be  independently 
verified  by  the  third  party  independent 
auditor.  Therefore,  modifications  and 
exclusions  have  been  eliminated  from 
the  PHAS  rule.  A  PHA's  certification 
will  be  transmitted  electronically  to  the 
REAC  via  the  internet. 

What  Does  "Independent 
Verification"  Mean?  A  few  commenters 
asked  what  is  meant  by  the  reference  to 
"independent  verification"  and  if  the 
reference  is  to  an  auditor,  what  are  the 
guidelines. 

The  independent  auditor  will  verify 
all  of  the  sub-indicators  and 
components  under  the  PHAS  Indicator 
#3.  The  audit  guidelines  are  as 
published  in  the  0MB  A-133 
Compliance  Supplement,  dated  May 
1998.  The  PIH  compliance  supplement 
is  in  the  grocess  of  being  revised  to 
reflect  the  PHAS. 

Comments  on  "Vacancy  Rate/Unit 
Turn-around"  Component.  There  were 
several  comments  on  the  vacancy 
component  of  the  Management 
Operations  Indicator.  One  commenter 
stated  that  unit  turn-around  should  be 
removed  from  PHAS.  Another 
commenter  stated  that  because 
vacancies  are  included  in  both  Indicator 
#2,  Financial  Condition,  and  Indicator 
#3,  Management  Operations,  this  creates 
a  level  of  confusion.  The  commenter 
asked  whether  vacancies  is  a  financial 
concern  or  a  management  concern? 
Another  commenter  stated  that  the 
definition  of  vacancy  rate  needs  to  make 
clear  that  units  off  line  are  excluded. 
Other  commenters  stated  that  the  rule 
does  not  state  how  vacancy/unit 
turnaround  will  be  calculated.  They 
noted  that  vacancy/unit  tum-around 
varies  with  each  tenant,  and  this  hurts 
a  PHA's  score  particularly  if  the 
previous  tenant  did  serious  damage  to 
the  unit.  A  couple  of  commenters 
remarked  that  the  vacancy  and  unit 
tum-around  indicators  conflict  with  the 
lease  enforcement  and  "get  rid  of  the 
criminals"  policies.  They  stated  that 
PHAs  should  have  at  least  one  year  from 
the  date  of  eviction  to  reoccupy  the  unit 
without  being  penalized.  Another 
commenter  stated  that  there  should  be 
a  management  indicator  for  lease 
enforcement,  and  one  questioned   % 
whether  adjustments  would  be  made  for 
the  "One  Strike  and  You're  Out" 
provisions  that  are  currently  in  the 
PHMAP. 

With  respect  to  these  comments,  HUD 
notes  that  because  unit  turnaround  time 
is  astatutory  factor,  the  Department 
cannot  arbitrarily  drop  the  assessment 
of  this  factor.  In  order  for  unit 
turnaround  time  to  be  eliminated,  a 
change  would  have  to  be  made  to  the 


1937  Act  at  section  6(j).  On  the  issue  of 
possible  duplicativeness  of  this 
component,  HUD  points  out  that  PHAS 
Indicator  #2,  Financial  Condition, 
analyzes  vacancy  loss,  e.g.,  the  amount 
of  income  lost  due  to  units  being  vacant. 
Indicator  #3,  Management  Operations, 
measures  the  rate  of  vacancies  over  the 
entire  year  being  assessed.  The 
definition  of  vacancy  rate  is  the  same  as 
in  the  current  PHMAP  rule,  e.g.,  the 
total  actual  vacancy  days  divided  by  the 
total  days  available  for  occupancy.  The 
exemptions  that  apply  to  the  current 
PHMAP  will  also  apply  to  the  PHAS. 
Vacancy  rate  and  unit  turnaround  will 
be  calculated  the  same  as  in  the  current 
PHMAP  rule.  A  PHA  will  be  required  to 
certify  to  unit  turnaround  time,  but  it 
will  not  be  scored  on  unit  turnaround 
time  unless  it  has  less  than  a  grade  of 
C  as  stated  in  the  current  PHMAP  rule. 

Although  unit  turnaround  time  may 
vary  with  each  resident,  a  PHA  should 
be  able  to  establish  an  average  unit 
turnaround  time  that  does  not  exceed  30 
calendar  days,  which  is  the  norm.  Over 
the  fiscal  year  being  assessed,  the  cases 
of  severe  resident  damage  to  a  unit 
should  be  minimized  through  the 
provision  of  resident  orientation, 
ongoing  housekeeping  education, 
prompt  eviction  due  to  lease  violations 
and  aimual  inspection  of  imits.  In 
addition,  imit  tumaroimd  time  is  the 
average  time  it  took  for  all  units  turned 
around  during  the  fiscal  year  being 
assessed. 

On  the  matter  of  lease  enforcement, 
HUD  believes  that  one  year  from  the 
date  of  eviction  to  reoccupy  a  unit  is  an 
uiu^asonable  amount  of  time.  The 
ciurent  unit  turnaround  time 
component  provides  for  an  average  of  30 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  a  grade  of  C.  A  PHA  should  be 
able  to  turn  a  vacant  unit  around,  have 
a  sufficient  waiting  list  of  applicants, 
and  sufficient  screening  and  intake 
procedures  to  enable  it  to  lease  a  unit 
within  30  calendar  days. 

A  management  sub-indicator  for  lease 
enforcement  will  be  considered  as  part 
of  possible  future  changes  to  the  PHAS. 
In  order  to  make  the  transition  from  the 
PHMAP  to  the  PHAS,  it  was  determined 
to  make  as  few  changes  as  possible 
between  the  current  PHMAP  and  the 
management  operations  indicator  under 
the  PHAS,  but  this  is  a  valid  comment, 
and  HUD  will  consider  this  issue. 

Comments  on  "Modernization" 
Component.  Comments  on  this 
component  are  as  follows.  A  few 
commenters  stated  that  in  assessing 
modernization,  quality  of  physical  work 
should  he  linked  to  the  broad  physical 
inspection  conducted  under  the 
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physical  condition  indicator,  and 
contract  administration  should  be 
measured  during  the  independent  audit. 
They  asked  will  the  "quality  of  physical 
work"  in  modernization  be  done 
through  the  physical  inspection.  Other 
commenters  stated  that  the  physical 
condition  of  sites,  rather  than  timeliness 
of  expending  modernization  funds, 
should  be  the  measure  used  to  assess 
success  of  modernization.  A  few 
commenters  objected  to  this  indicator  if 
HUD  intends  to  expand  the  application 
of  the  modernization  sub-indicator  to 
the  HOPE  VI  and  Vacancy  Reduction 
programs.  The  commenters  stated  that 
these  programs  are  not  luuversal  but 
targeted  to  individual  PHA  needs  and 
situations;  and  that  the  HOPE  VI 
assistance  program  is  a  major  program, 
distinct  and  separate  from  both  the 
Comprehensive  Grant  Program  and 
Comprehensive  Improvement 
Assistance  Program,  which  should  be 
reviewed  and  rated  separately  under  its 
own  indicator. 

HUD's  response  to  these  questions 
and  concerns  is  as  follows.  The  quality 
of  the  physical  work  will  be  examined 
as  part  of  the  annual  modernization 
review  of  PHAs  performed  by  the  HUB/ 
Program  Center,  with  reports  issued  in 
accordance  with  the  current  PHMAP 
modernization  indicator.  PHAs  will 
certify  to  responses  that  encompass  all 
five  modernization  components,  and  a 
PHA's  certification  will  be  verified  by 
the  independent  auditor's  audit. 

All  five  of  the  components  under  sub- 
indicator  #2,  modernization,  are 
statutory;  therefore,  PHAs  will  be 
required  to  certify  to  this  indicator 
under  the  PHAS.  Sub-indicator  #2, 
modernization,  will  examine  the  HOPE 
VI  and  Vacancy  Reduction  Program 
under  components  #3,  #4  and  #5  as  in 
the  current  PHMAP  program. 

Comments  on  "Rants  Uncollected" 
Component.  Comments  on  this 
component  are  as  follows.  A  few 
commenters  stated  that  "rents 
imcoUected"  should  be  addressed  in  the 
Financial  Indicator  and  moved  from  the 
Management  Indicator.  Other 
commenters  stated  that  suspense 
accoimts  (accounts  pending  write  off) 
should  be  deducted  from  rents 
uncollected.  Some  commenters  stated 
the  standard  allowance  for  bad  debts 
among  many  industries  collecting 
money  from  a  wide  cross-section  of 
incomes  is  2%,  and  it  does  not  seem 
reasonable  to  expect  the  same  standard 
from  PHAs  that  are  working  with  the 
-  nation's  poorest  population  a^  one 
would  expect  from  institutions  that  are 
working  with  a  cross-section  of  income 

levels. 

Rents  uncollected  is  one  of  the  three 
basic  components  of  management 


operations;  the  other  two  are  vacancies 
and  the  condition  of.^e  units.  Since 
Indicator  #3  examines  management 
operations,  it  is  appropriate  that  rents 
uncollected  be  examined  imder  this 
indicator.  Rents  uncollected  will  be 
calculated  the  same  as  in  the  ciirrent 
PHMAP  rule.  In  order  to  make  the 
transition  from  the  PHMAP  to  the 
PHAS,  it  was  determined  to  make  as  few 
changes  as  possible  between  the  current 
PHMAP  and  the  management  operations 
indicator  xmder  the  PHAS.  HUD 
believes  that  PHAs  are  in  the  business 
of  providing  housing,  keeping  the  units 
in  good  repair,  and  collecting  rents  due. 
Although  PHAs  are  working  with  the 
nation's  poorest  population,  the  rent 
due  by  residents  is  based  on  a 
percentage  of  the  resident's  adjusted 
income.  The  fact  that  a  resident's  rent  is 
based  on  a  percentage  of  the  adjusted 
income  total  housing  cost  in  and  of 
itself  does  consider  the  public  housing 
population. 

Comments  on  "Work  Orders" 
Component.  There  were  comments  on 
this  component.  One  commenter  stated 
that  evaluation  of  nonemergency  work 
orders  should  be  dropped.  Another 
commenter  stated  that  the  time  allowed 
to  complete  non-emergency  work  orders 
is  far  too  lax.  The  commenter  noted  that 
the  current  PHMAP  allows  for  up  to  25 
days  to  quaUfy  for  an  "A"  and  this 
standard  should  be  less  than  5  days  in 
order  to  receive  an  "A." 

HUD  believes  that  the  response  time 
to  non-emergency  work  orders  should 
be  measured  under  the  PHAS,  and 
calculated  in  the  same  way  as  it  is 
measured  under  the  current  PHMAP. 
HUD  will  consider  changes  to  this  sub- 
indicator  as  possible  future  changes  to 
the  PHAS.  In  order  to  make  the 
transition  from  the  PHMAP  to  the 
PHAS,  it  was  determined  to  make  as  few 
changes  as  possible  between  the  current 
PHlv^P  and  the  management  operations 
indicator  imder  the  PHAS. 

Comments  on  "Annual  Inspection  of 
Units"  Component.  Comments  on  this 
component  included  the  following.  A 
few  commenters  stated  that  the  new 
physical  condition  standards  conflict 
with  the  traditional  annual  inspection 
requirement.  They  stated  that  HUD 
requires  PHAs  to  use  HUD's  proposed 
new  uniform  physical  condition 
standards  in  performing  annual 
inspections  of  imits  and  systems,  but 
this  is  a  deviation  from  HUD's 
statements  in  the  preamble  to  the 
proposed  rule  on  Uniform  Physical 
Condition  Standards  that  the  new 
physical  inspection  standards  would 
not  pre-empt  the  existing  PHA 
inspection  procedures  nor  the 
investment  PHAs  may  have  made  in 
computer  hardware  and  software  to 


carry  out  those  procedvues.  HUD  should 
permit  PHAS  to  use  their  existing 
inspection  systems.  Another  commenter 
stated  that  the  inspection  indicator 
should  be  dropped  because  this 
indicator  will  be  measured  under  the 
PHAS  Indicator  #1,  Physical  Condition. 
Another  commenter  asked  whether  the 
management  inspection  was  a  physical 
inspection,  or  HQS  inspection? 

HUD  has  no  objection  if  a  PHA 
determines  that  use  of  the  HUD  software 
for  its  own  purposes  is  in  its  best 
interests.  HUD  encourages  PHAs  to  use 
its  inspection  software  when  conducting 
their  owrn  annual  inspections  in  order  to 
promote  uniformity  in  inspections,  but 
HUD  is  not  proposing  at  this  time  to 
require  PHAs  to  use  HUD's  inspection 
software  for  two  reasons:  (1)  PHAs  may, 
as  a  part  of  their  operating  procediu^s. 
combine  other  inspections  (e.g., 
housekeeping,  preventive  maintenance, 
etc.)  with  their  annual  inspection  of  • 
units;  and  (2)  PHAs  may  have  existing 
software  for  operations  that  may  be 
incompatible  with  the  HUD  software.  It 
would  be  uneconomical  and 
uiu^asonable  to  require  PHAs  to  change 
their  existing  systems.  The  REAC  will 
inspect  using  the  HUD  software,  and 
PHAS  indicator  #3  requires  a  PHA's 
inspection  to  utilize  the  HUD  uniform 
physical  inspection  standards  set  forth 
in  subpart  B  of  this  part. 

HUD  believes  that  the  inclusion  of 
this  sub-indicator  in  the  PHAS  is  very 
important  because  the  PHAS  indicator 
#1  will  inspect  a  statistically  valid 
sample  of  units  and  systems,  whereas 
this  sub-indicator  requires  PHAs  to 
inspect  and  initiate  repairs  on  all 
occupied  units  and  all  systems  on  an 
aimual  basis.  This  inspection  is  a 
management  assessment  of  a  PHA's 
ability  to  determine  the  maintenance 
and  modernization  needs  of  its 
developments.  This  sub-indicator  is 
assessed  by  measuring  the  extent  to 
which  a  PHA  performed  a  physical 
inspection  of  100%  of  the  units  and 
systems  within  each  development.  A 
PHA  must  use  the  HUD  imiform 
physical  inspection  standards  set  forth 
in  subpart  B  of  this  part.  The  HQS  is  no 
longer  used  as  a  standard  for  inspection 
of  public  housing  subject  to  this  part. 

Comment  on  "Security"  Component- 
Clarify  Nature  of  Security  Component. 
A  few  commenters  stated  that  the 
security  indicator  should  not  evaluate 
the  PHA's  relationship  with  police  or 
grant  performance,  and  the  name  should 
be  changed  from  Security  to  Applicant 
Screening  and  Lease  Enforcement. 

HUD  has  determined  that  changes  to 
this  sub-indicator  will  be  considered  as 
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possible  future  changes  to  the  PHAS.  In 
order  to  make  the  transition  from  the 
PHMAP  to  the  PHAS,  it  was  determined 
to  make  as  few  changes  as  possible 
between  the  current  PHMAP  and  the 
management  operations  indicator  under 
the  PHAS. 

Resident  Services  and  Satisfaction 
Should  Not  Be  a  Separate  PHAS 
Indicator  but  a  Component  of 
Management  Indicator.  Several 
commenters  stated  that  the  elimination 
of  PHMAP  Indicator  #7.  Resident 
Services  and  Commimity  Building  is 
supported.  Other  commenters  stated 
that  if  "Resident  Satisfaction"  is  to  be  a 
rating  factor,  it  should  be  included  as  a 
component  of  this  indicator,  not 
elevated  to  the  status  of  a  separate 
indicator. 

Because  residents  are  stakeholders  in 
the  PHAS  process,  it  was  determined 
that  resident  service  and  satisfaction 
should  be  elevated  to  the  status  of  a 
separate  indicator.  The  opinions  of  the 
residents  that  live  in  public  housing 
should  be  considered  in  the  overall 
operation  of  a  PHA. 

F.  Comments  on  Subpart  E—PHAS 
Indicator  94  Resident  Service  and 
Satisfaction 

Surveys  Should  Not  Be  Independent 
Indicator,  but  a  Component  of 
Management  Indicator.  Some 
commenters  wrote  in  opposition  to  the 
proposed  survey  requirement.  Two  of 
the  commenters  stated  that,  if  used  at 
all,  this  indicator  should  be  included  as 
a  component  of  PHAs  Indicator  #3 
(Management  Operations),  and  only  as  a 
pass/fail  requirement  that  each  PHA 
employ  some  form  of  resident 
satisfaction  survey  on  a  regular  basis. 

HUD  has  determined  that  residents' 
opinions  of  their  living  conditions  are 
very  important  to  the  PHAS  assessment 
process.  Therefore,  HUD  has  decided 
that  the  resident  service  and  satisfaction 
indicator  will  be  separate.  HUD  has 
designed  an  initial  survey  instrument 
for  completion  by  a  statistically  valid 
sample  of  residents  selected  by  HUD, 
and  HUD  anticipates  to  begin  testing  the 
survey  instrument  in  the  near  future. 

Sma77  PHAs  Should  be  Excluded  from 
Indicator  H.  Two  commenters  wrote 
that  PHAS  indicator  #4  should  exclude 
small  housing  authorities  from  issues 
concerning  resident  organizations  and 
resident  initiative  programs,  as  PHMAP 
does. 

HUD  has  determined  that  due  to  the 
importance  of  residents'  opinions  of 
their  living  conditions,  small  housing 
authorities  will  not  be  excluded  from 
the  assessment  process,  including  the 
assessment  of  resident  service  and 
satisfaction. 


PHAs  Should  be  Allowed  to  Develop 
Own  Surveys.  Two  cpmmenters 
recommended  that  the  rule  be  amended 
to  permit  PHAs  to  design  their  own 
resident  siuveys.  One  commenter 
remarked  that  local  PHAs  could  do  a 
better  job  designing  surveys  that  take 
regional  and  demographic  factors  into 
account.  The  other  commenter  wrote 
that  PHAs  should  be  allowed  to  develop 
surveys  in  accordance  with  HUD-     ^ 
established  gmdelines. 

The  REAC  is  responsible  for  the 
development  of  a  uniform  standard 
assessment  of  all  PHAs  and  a  Customer 
Satisfaction  Survey  to  assess  residents' 
living  conditions.  HUD  allowing  PHAs 
to  develop  individual  surveys  would 
create  difiierent  tools  for  measuring  the 
physical,  financial  and  manageroent 
condition  of  properties,  as  well  as 
resident  satisfKtion  of  living 
conditicms.  HUD  has  determined  that 
there  must  be  a  standard  measurement 
tool  to  compare  and  score  the  results  of 
the  survey. 

Surveys  Should  Not  be  Conducted  by 
PHAs.  Several  commenters  objected  to 
PHA-administered  resident  siuveys. 
Several  of  the  conunenters  wrote  that 
there  is  often  a  lack  of  trust  and 
forthrigbtness  between  a  PHA  and 
residents.  These  commenters  remarked 
that  a  survey  administered  by  a  local  or 
regional  resident  organization,  or  an 
independently  administered  survey, 
would  be  preferable.  Another 
commenter  wrote  that  fear  of  retaliation 
will  prevent  honest  answers  bom  being 
given  to  a  survey  administered  by  the 
PHA.  One  commenter  suggested  that  the 
surveys  should  be  administered  and 
monitored  by  HUD. 

HUD  has  determined  that  PHAs  will 
manage  the  Customer  Satisfaction 
Survey.  A  resident  against  whom  a  PHA 
is  taking  retaliation  should  report  such 
action  to  HUD's  Inspector  General 
Hotline  at  l-(800)-347-3735. 

Good  Management  Practices  May 
Produce  Unfavorable  Ratings.  Several 
commenters  remarked  that  good 
management  practices,  such  as  evictions 
for  failure  to  pay  rent  or  abide  by  rules 
and  regulations,  may  not  always 
translate  into  popular  management 
practices.  These  commenters  wrote  that 
high-performing  PHAs  should  not  be 
singled  out  negatively  under  this 
indicator  for  aggressive  management. 
The  commenters  recommended  that 
such  factors  should  be  taken  into 
consideration  in  computing  the  score  for 
this  indicator. 

HUD  agrees  that  good  management 
practices,  such  as  lease  enforcement, 
may  not  always  be  viewed  by  those 
being  evicted  with  favor.  Therefore,  this 


issue  will  be  considered  during  the 
refinement  of  the  survey's  questions. 

Comments  on  Sample  of  Residents  to 
Be  Surveyed.  There  were  several 
comments  on  the  sample  of  residents. 
Several  commenters  remarked  that  the 
proposed  rule  did  not  state  what 
constitutes  a  statistically  significant 
sample  of  residents.  Some  of  the 
commenters  recommended  that  the  rule 
require  that  survey  samples  be  obtained 
from  all  developments  in  a  PHA's 
jurisdiction.  One  commenter  suggested 
that  the  resident  samples  include  a    - 
cross-section  of  tenants  that  reflects 
racial,  ethnic,  economic,  age,  and  length 
of  tenancy  characteristics.  Another 
commenter  remaiked  that  to  conduct  a 
truly  valid  survey,  it  is  essential  that  the 
respondents  be  pre-identified  as  actual 
leaseholders  in  good  standing.  Five 
commenters  wrote  that  PHAs  should  not 
be  penalized  if  only  a  small  number  of 
residents  respond  to  the  surveys.  One  of 
these  commenters  Mrrote  that  a  lack  of 
response  could  indicate  that  the 
lesicfents  think  the  PHA  is  doing  a  good 
job.  This  coramwiter  worried  that  only 
dissatisfied  tenants  might  complete  the 
survey.  One  commenter  qxiestioned  how 
resident  samples  would  be  drawn  in 
areas  (such  as  Alaska),  where  a  PHA's 
projects  are  widely  dispersed 
geographically.  The  commenter  worried 
about  die  costs  involved  if  each  project 
must  be  sampled. 

With  respect  to  these  comments,  HUD 
responds  as  follows.  HUD  has  not 
finalized  its  decision  to  use  a  response 
rate  for  measurement  at  this  time.  HUD 
will  use  a  standard  proven  survey 
methodology  to  improve  PHAs' 
response  rates.  This  includes,  but  is  not 
limited  to,  providing  technical 
assistance  to  PHAs  by  preparing  the 
survey  in  several  languages,  providing 
recommendations  to  promote  the  siuvey 
process  by  distributing  lead  letters, 
bulletin  board  communications,  and 
resident  meetings. 

HUD  is  in  the  process  of  testing  the 
various  collection  and  sampling 
methods.  The  sampling  process 
includes  testing  the  siirvey  in  a 
statistically  valid  sample  of 
developments  selected  by  HUD.  The 
widely  dispersed  geographical  units 
will  be  considered  during  the  selection 
process. 

Scoring  System  Is  Vague.  Many 
commenters  wrote  that  the  proposed 
rule  was  unclear  regarding  how  the 
resident  services  and  satisfaction 
component  would  be  scored  and 
wei^ted.  One  of  the  commenters  asked 
whether  adjustments  would  be  made  for 
the  PHA's  size,  population  density,  and 
social  and  economic  environment. 
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HUD  has  determined  that  the  final 
PHAS  rule  will  only  score  the  first  two 
components  as  published  in  the 
proposed  PHAS  rule  (survey  results; 
and  level  of  implementation/follow-up 
action  process),  with  a  value  of  five 
points  each.  The  third  component, 
verification  that  the  survey  process  was 
managed  in  a  manner  consistent  with 
guidance  provided  by  HUD,  will  not  be 
scored,  but  is  a  threshold  requirement. 
A  PHA  will  not  receive  any  points 
imder  this  indicator  if  the  siuvey 
process  is  not  managed  in  a  manner 
consistent  with  the  guidance  provided 
by  HUD  or  the  sxifvey  results  are 
determined  to  be  altered.  Section  901.53 
is  revised  accordingly. 

Concerns  about  Objectivity  of 
Surveys.  Several  commenters  expressed 
concern  about  the  objectivity  of  the 
resident  surveys.  Four  of  the 
commenters  remarked  that  in  an 
assessment  system  designed  to  be 
objective,  this  indicator  appears  to  be 
entirely  subjective,  since  the  rating  will 
be  based  on  resident  evaluation  or 
opinion.  Another  commenter  asked 
whether  the  reasonableness  of  the 
resident  comments  will  be  evaluated. 

The  measurement  of  residents'  living 
conditions  is  measuring  how  residents 
perceive  the  performance  of 
management  providing  the  housing 
services.  The  opinions  of  the  residents 
are  important.  There  is  an  assumption 
made  (hat  if  the  majority  of  those 
surveyed  identify  the  same  problem,  the 
problem  is  most  likely  a  factual 
problem.  The  residents'  perception 
plays  a  key  role  in  responding  to  the 
survey  questions.  However,  HUD  will 
not  rely  on  the  residents'  response 
alone,  but  compare  it  to  the  other 
assessment  indicators  under  the  PHAS 
to  identify  and  address  other  issues. 

Data  Collection  and  Verification  of 
Survey  Data.  Several  commenters 
submitted  comments  on  collection  and 
verification  of  survey  data.  Five  of  the 
commenters  asked  about  the  methods 
HUD  will  use  to  verify  the  data.  Two  of 
the  commenters  inquired  about  the 
format  the  PHAs  would  be  required  to 
use  to  maintain  data.  Another 
commenter  asked  that  HUD  provide 
greater  specificity  regarding  the  records 
PHAs  must  maintain  to  demonstratiB 
that  the  surveys  were  distributed  and 
collected  properly. 

HUD  is  m  the  process  of  testing  the 
various  survey  data  collection  methods. 
A  methodology  for  collecting,  verifying 
and  maintaining  the  survey  data  will  be 
finalized  after  the  testing  of  the  survey 
instrument. 

Conditions  Outside  PHA  Control. 
Several  commenters  wrote  that  several 
of  the  areas  to  be  covered  by  the  survey 


are  outside  the  control  of  the  PHA. 
Several  of  these  comments  focused  on 
community  services  provided  by 
entities  other  than  the  PHA.  For 
example,  two  of  the  commenters 
remarked  that  a  PHA  does  not  control 
electric,  gas,  and  water/sewer  service 
works.  Other  commenters  wrote  that  the 
survey  should  not  include  questions 
about  the  effectiveness  of  the  local 
police  department  or  religious 
institutions.  These  commenters 
remarked  that  PHA  management  should 
not  be  judged  according  to  the  resident's 
trust  of  the  local  Police  Department,  or 
of  other  institutions  not  controlled  by 
the  PHA.  Some  commenters  wrote  that 
there  are  several  aspects  of  public 
housing  that  residents  are  often 
dissatisfied  with  that  are  beyond  the 
control  of  the  PHA,  either  due  to  HUD 
regulation,  prohibitive  cost,  or  in 
conflict  with  higher  priority  needs  of 
other  residents.  Examples  would 
include  the  lack  of  air  conditioning  in 
individual  units;  the  definition  for  rent 
not  having  more  exclusions  from  gross 
income;  and  the  30%  of  income  formula 
for  tenant  payments. 

HUD  has  determined  to  include 
questions  that  will  not  be  scored  but 
used  strictly  for  information  purposes. 
However,  HUD  will  make  every  effort  to 
finalize  the  questions  within  the  survey 
instrument  to  include  elements  that  are 
the  responsibility  of  the  PHA. 

Cost  and  Administrative  Burden 
Issues.  Several  commenters  expressed 
concern  about  the  costs  and 
administrative  burdens  that  would  be 
faced  by  PHAs  in  conducting  the 
surveys.  Two  of  the  commenters  wrote 
that  the  survey  requirement  constituted 
an  unfunded  mandate  imposed  on 
PHAs.  Several  commenters 
recommended  that  HUD  reimburse 
PHAs  for  the  costs  of  conducting  the 
resident  surveys.  Four  commenters 
remarked  that  this  indicator  amounts  to 
another  imfunded  mandate  on  PHAs 
and  farther  erodes  the  financial 
capability  of  PHAs  to  carry  out  day-to- 
day operations  with  limited  staff  and 
resoiut^s. 

HUD  has  determined  that  if  the 
survey  process  imposes  a  financial 
biutien  on  PHAs,  HUD  reserves  the  right 
to  implement  other  cost-efiective 
methods  for  implementing  the  survey 
process. 

Language  and  Educational  Barriers 
May  Affect  Survey  Results.  Five 
commenters  expressed  concern  that 
language  and  educational  barriers,  such 
as  illiteracy,  might  skew  the  survey 
results.  Three  of  the  commenters 
remarked  that  the  survey  would  need  to 
be  translated  to  the  appropriate 
language  for  many  residents.  These 


commenters  asked  whether  HUD  would 
supply  the  PHAs  with  translated 
surveys.  One  of  the  commenters  asked 
that  the  final  rule  provide  greater 
specificity  regarding  the  conduct  of 
surveys  with  non-^glish  speaking 
residents  and  persons  with  disabilities. 

HUD  has  considered  the  language 
barrier  concerns  associated  with  the 
survey  process.  At  this  time,  HUD  plans 
to  offer  the  survey  in  at  least  two 
languages.  Other  languages  may  be 
considered  if  a  significant  portion  of  the 
population  remains  imderrepresented 
by  the  selected  survey  languages.  HUD 
is  seeking  the  highest  possible  response 
from  the  selected  population.  This 
includes  considering  methods  which 
will  alleviate  potential  obstacles  to 
survey  response. 

Points  for  Resident  Satisfaction 
Indicator  Should  Be  Increased.  Many 
commenters  recommended  that  the  10 
points  allocated  for  the  resident  services 
and  satisfection  indicator  be  increased. 
Those  commenters  recommending 
specific  point  values,  suggested  that  20- 
25  points  would  be  appropriate  for  this 
indicator. 

HUD  has  determined  that  the  10 
points  allocated  for  this  indicator  is 
appropriate  at  this  time. 

G.  Comments  on  Subpart  F— PHAS 
Scoring 

Data  Submission  Deadlines  Should  be 
Extended.  Three  commenters  suggested 
that  HUD  extend  the  60-day  deadline  for 
submission  of  data  set  forth  in  proposed 
§  901.60  (now  §  902.60).  One  of  the 
commenters  wrote  that  HUD  should  be 
open  to  extenuating  circumstances  if 
there  is  a  delay  in  submitting  data  by 
the  deadline. 

HUD  believes  that  the  60-day  data 
submission  deadline  is  reasonable. 
Under  the  current  PHMAP  rule,  PHAs 
are  required  to  submit  certifications 
within  60  calendar  days  after  fiscal  year 
end  (FYE)  and  are  required  to  submit 
year  end  financial  statements  within  45 
calendar  days  after  FYE. 

Process  for  Fair  Housing  Adjustments 
of  Scores  is  Unclear.  One  commenter 
wrote  that  HUD  should  provide 
additional  details  regarding  the 
conditions  under  which  PHAS  scores 
can  be  modified  due  to  a  fair  housing 
review.  The  commenter  remarked  that 
proposed  §  901.60(e)  (now  §  902.60(e)) 
refers  to  HUD's  ability  to  change  scores 
through  reviews  and  investigations  by 
HUD's  OfBce  of  Fair  Housing  and  Equal 
Opportimity  (FHEO).  The  commenter 
wrote  that  in  the  absence  of  clear 
criteria,  the  meaning  of  this  provision  is 
unclear.  The  commenter  also  asked 
whether  PHAs  would  be  able  to  appeal 
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fair  housing  related  adjustments  of  their 
PHAS  scores. 

Section  902.60(0(3)  refers  to  data 
included  in  the  independent  audit 
report  or  reviews  conducted  by  various 
HUD  offices,  including  FHEO,  where 
management  deficiencies  are  identified 
that  were  not  reflected  in  a  PHA's 
certiBcation  submission.  For  purposes 
of  reassessment,  the  REAC  will  schedule 
a  reinspection  and/or  acquire  audit 
services,  if  appropriate. 

Questions  Regarding  Appeals  Process. 
Many  commenters  raised  questions 
regarding  the  appeals  process  set  forth 
in  proposed  §  901.69  (§  902.69).  Several 
of  the  commenters  recommended  that 
HUD  expand  the  appeals  process  to 
include  all  PHAs,  and  not  just  those  that 
are  designated  as  "troubled."  One  of 
these  commenters  wrote  that  since 
PHAS  will  have  a  much  more  complex 
scoring  system  than  PHMAP,  there  may 
be  greater  room  for  error  in  the 
calculation  of  PHAS  scores.  The 
commenter  urged  that  all  PHAs  be 
granted  the  right  to  appeal  PHAS  scores. 
Other  commenters  suggested  that  HUD 
expand  the  appeals  process  to  permit 
the  appeal  of  the  scores  for  the 
individual  PHAS  components,  as  well 
as  the  overall  PHAS  score.  Two  other 
commenters,  however,  asked  how  scores 
could  be  disputed  or  appealed  given  the 
vagueness  of  the  proposed  rule.  Another 
commenter  recommended  that  the 
current  PHMAP  appeals  process  be 
incorporated  into  PHAS.  The 
commenter  remarked  that  appeals  are 
particularly  important  for  PHAs  seeking 
non-HUD  financing,  since  lenders  look 
at  assessment  scores. 

Section  6(j)  of  the  U.S.  Housing  Act  of 
1937  provides  for  the  petition  for  the 
removal  of  troubled  and  mod-troubled 
designations,  and  the  appeal  of  a  denial 
of  such  petition.  These  appeals  are 
preserved  in  the  PHAS.  Since  all  of  the 
indicators  under  the  PHAS  will  be 
verified  by  independent  third  parties, 
the  requirement  for  an  extensive  appeal 
process  has  been  greatly  diminished.  As 
appropriate,  and  for  purposes  of 
reassessment,  the  REAC  will  schedule  a 
reinspection  and/or  acquire  audit 
services. 

Board  of  Review  Composition.  There 
were  a  few  comments  on  the 
composition  of  the  Board  of  Review. 
Two  commenters  wrote  that  the  Board 
of  Review  should  include  a  resident 
representative.  One  commenter 
recommended  that,  to  insure  the 
integrity  of  the  appeals  process,  HUD 
should  create  an  independent  PHAS 
Appeals  Board,  similar  to  HUD's  Board 
of  Contract  Appeals  and  Mortgagee 
Review  Boards. 


These  comments  are  noted  by  HUD. 
As  stated  in  the  proposed  PHAS  rule, 
the  third  member  of  the  Board  will  be 
from  such  other  office  or  representative 
as  the  Secretary  may  designate 
(excluding,  however,  representation 
from  the  TARCs). 

PHAS  Scores  Should  Be  Provided  to 
Residents.  One  commenter 
recommended  that  HUD  automatically 
provide  all  inspection  results,  resident 
satisfaction  surveys,  and  PHAS  scores  to 
all  local  resident  organizations,  at  the 
time  they  are  made  available  to  the 
PHAs. 

The  REAC  will  provide  the  results  of 
the  assessment  of  the  four  PHAS 
indicators,  as  well  as  the  overall  PHAS 
score  to  PHAs.  At  that  time,  the  results 
of  the  PHAS  assessment  becomes  public 
information  and  will  be  available  to  all 
interested  parties.  In  addition, 
§  902.63(d)  requires  a  PHA  to  post  a 
notice  of  its  final  score  and  status  in 
appropriate  conspicuous  and  accessible 
locations  in  its  offices  within  two  weeks 
of  its  final  score  and  status. 

PHAs  Should  Be  Notified  and  Have 
Opportunity  to  Review  Score  Before 
Issuance.  One  commenter  wrote  that 
prior  to  issuing  and  posting  a  PHA's 
score,  the  grade  and  how  it  was  arrived 
at  should  be  reviewed  with  the  PHA. 
Another  commenter  remarked  that  the 
proposed  rule  did  not  seem  to  include 
a  provision  regarding  PHA  notification 
of  its  PHAS  score. 

A  PHA's  final  PHAS  score  will  be 
issued  by  the  REAC  after  independent 
verification  of  all  four  indicators.  As  in 
the  current  PHMAP  rule,  a  PHA's  PHAS 
score  will  be  issued  without  prior 
review  by  the  PHA.  Section  902.63(a) 
states  that  an  overall  PHAS  score  will  be 
issued  by  REAC  for  each  PHA  60  to  90 
days  after  the  end  of  the  PHA's  fiscal 
year. 

Questions  Regarding  Designation 
Status.  Several  commenters  raised 
questions  regarding  designation  status. 
One  of  these  commenters  asked  whether 
a  PHA  that  scores  below  the  threshold 
on  any  component  would  be  referred  to 
a  TARC.  The  commenter  also  asked 
whether  a  PHA  that  does  not  receive  a 
passing  score  on  any  PHAS  indicator 
would  be  designated  as  a  troubled  PHA. 
Another  commenter  wrote  that  the 
proposed  rule  did  not  state  whether  the 
PHAS  score  would  be  a  measiue  of  the 
PHA's  absolute  performance,  or  reflect 
the  PHA's  relative  performance  against 
other  PHAs.  The  commenter  also  asked 
whether  PHAs  would,  for  scoring 
purposes,  be  divided  by  factors  such  as 
size,  age  and  location.  One  commenter 
expressed  confusion  regarding  the 
definition  of  "top  performer."  The 
commenter  asked  whether  top 


performers  constitute  the  top  10%  of  all 
PHAs,  or  PHAs  with  an  overall  PHAS 
score  of  90%  or  greater.  One  commenter 
expressed  concern  that  the  proposed 
rule  would  "debase"  the  troubled  PHA 
designation.  The  commenter  wrote  that 
under  the  proposed  assessment  system, 
a  housing  authority  that  scores  below  60 
percent  on  Indicators  1,  2,  or  3  will 
receive  a  troubled  designation  even  if 
the  overall  score  is  well  over  60.  This 
commenter  remarked  that  this 
requirement  would  unfairly  force  many 
housing  authorities  to  become  troubled. 
According  to  the  commenter,  this 
designation  should  be  an  indication 
recognized  by  all  that  the  housing 
authority  has  serious  problems.  "Hie 
commenter  suggested  that  instead  of 
receiving  a  troubled  designation,  a  PHA 
that  scores  above  60%  overall  but  fails 
to  achieve  60%  on  indicators  1,  2,  or  3 
should  be  referred  to  for  technical 
assistance  rather  than  some  form  of 
punitive  action.  Another  commenter 
suggested  that  the  rule  should  make 
compliance  with  fair  housing  laws  and 
regulations  a  prerequisite  to  designation 
as  a  high  performer. 

With  respect  to  these  comments,  HUD 
notes  that  §  902.67(a)(3)  states  that  a 
PHA  that  achieves  a  total  PHAS  score  of 
less  that  60%,  or  achieves  a  score  of  less 
than  60%  of  the  total  points  available 
under  PHAS  indicators  #1,  #2  or  #3  shall 
be  designated  as  troubled,  and  referred 
to  the  TARC  as  described  in  §  902.75. 

Under  PHAS  Indicators  #1,  «2  and  #4. 
the  PHAS  score  will  reflect  the  PHA's 
relative  performance  against  other 
PHAs.  Under  indicator  #3,  the  PHAS 
score  will  be  a  measure  of  the  PHA's 
absolute  performance.  As  in  the  current 
PHMAP  rule,  PHAs  will  not  be  divided 
by  factors  such  as  size,  age  or  location 
for  scoring  purposes. 

The  term  "top  performer"  refers  to  a 
high  performer  PHA.  To  avoid 
confusion.  HUD  has  only  used  the  term 
"high  performer"  in  the  final  rule. 

HUD  agrees  that  a  PHA  that  scores 
below  60%  imder  indicators  #1,  #2  and 
#3  has  serious  problems,  and  troubled 
designation  is  warranted.  Referral  to  the 
TARC  should  be  viewed  as  a  remedial 
action  rather  than  a  punitive  action.  If 
a  PHA  is  referred  to  the  TARC,  it  will 
develop  a  Recovery  Plan  and  MOA  in 
conjunction  with  the  TARC,  and  receive 
intense  technical  assistance  to  improve 
the  physical  condition  of  the  properties, 
the  financial  health  of  the  agency,  and/ 
or  overall  management  operations. 

On  the  fair  housing  issue,  HUD  has 
determined  that  changes  to  the 
requirements  for  high  performer 
designation  will  be  considered  as 
possible  hitxae  changes  to  the  PHAS.  In 
order  to  make  the  transition  from  the 
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PHAdAP  to  the  PHAS,  it  was  determined 
to  make  as  few  changes  as  possible 
between  tiie  current  PHMAP  and  the 
management  operations  indicator  under 
the  PHAS. 

H.  Conunents  on  Subpart  G—PHAS 
Incentives  and  Remedies 

Comments  on  Incentives  for  Hig^ 
Performers.  Comments  on  this  subject 
(addressed  in  §  902.71  of  the  final  rule) 
are  as  follows:  the  rule  is  vague  on 
incentives;  the  incentives  for  high 
performers  are  inadequate;  how  will 
PHAS  incentives  differ  from  PHMAP 
incentives;  physical  condition 
inspections  for  high  performers  should 
be  every  three  years  (less  frequently 
than  annual);  bonus  points  should  be 
provided  on  all  HUD  competitive 
funding;  permit  PHAs  to  establish 
development-based  applicant  waiting 
lists,  subject  to  fair  housing 
requirements:  continue  the  current  relief 
measures  provided  to  high  performers 
which  include  flexibility  in  the 
Comprehensive  Grant  program  (CGP)  on 
maximum  percontages  allowed  for 
management  improvements  and 
administrative  costs,  and  using  CGP 
funds  from  troubled  PHAs  to  increase 
the  funds  available  to  PHAs  that 
perform  well;  provide  high  performers 
with  the  option  to  refuse  to  renew  the 
lease  for  those  tenants  who  have  lease 
violations  (poor  payment  history,  poor 
housekeeping  habits,  evidence  of  tenant 
abuse  to  PHA  property,  history  of 
causing  disturbances  in  the  community, 
etc.);  provide  high  performers  with 
significantly  reduced  reporting 
requirements;  permit  high  performers  to 
use  the  equity  frt>m  properties  to 
leverage  financing  for  development 
purposes;  and  allow  high  performers  to 
review  income  and  conduct  re- 
certification  on  flexible  schedules  or 
every  two  years. 

HUD  agrees  that  incentives  imder  the 
PHAS  should  be  meaningful  and  reflect 
high  performer  designation.  HUD 
intends  to  consult  further  with  industry 
groups  to  develop  such  incentives. 

Clarify  Rule's  Relationship  to  Moving 
to  Work  Initiative.  Since  PHAs 
participating  in  HUD's  Moving  To  Work 
(MTW)  Initiative  have  largely  been 
assured  freedom  from  HUD  oversight, 
the  applicability  of  the  proposed  rule  to 
them  needs  to  be  clarified.  The 
incentives  proposed  for  high  performers 
under  the  rule  are  the  same  as  those 
imder  MTW. 

A  PHA  that  is  participating  in  the 
MTW  incentive  will  receive  less 
oversight  from  HUD,  as  will  those  PHAs 
that  are  high  performers  but  not 
participating  in  the  MTW  initiative. 


Field  Office  Discretion  to  Impose 
Program  Requirement  Waived  by  REAC 
Should  Be  Eliminated.  A  few 
commenters  objected  to  the  provision  in 
§§  902.67(b)  and  902.71(d)  that  would 
accord  the  field  office  the  discretion  to 
impose  on  a  PHA  any  program 
requirement  that  had  been  waived  by 
REAC  as  a  high-performer  incentive. 
The  rule  should  not  provide  the  field 
office  any  mechanism  to  achieve  a  back- 
door nullification  of  the  PHAS  process 
or  results. 

HUD  agrees  with  this  comment,  and 
these  sections  have  been  removed  from 
the  final  PHAS  rule. 

Comments  on  Referral  to  an  Area/ 
HUB  Program  Center.  Commenters 
o%red  the  following  comments  on  the 
provisions  of  §  902.73 — ^Referral  to  an 
Area  HUB/Program  Center,  what 
imiform  criteria  will  HUD  use  to 
determine  which  "standard"  agencies 
will  be  required  to  submit  improvement 
plans?  This  is  vague.  HUD  should 
define  the  deficiencies  and  make  sure 
they  will  be  appUed  tonsistently  across 
the  HUBs;  where  does  the  authority  and 
expertise  lie  in  the  HUBs  to  make  these 
determinations;  is  there  a  link  to  Central 
Office  PIH;  are  HUBs  reporting  to  HUD 
Headquarters,  to  REAC.  or  somewhere 
else;  and  will  HUBs  be  assigned  the  task 
of  deciding  what  PHAs  will  file 
Improvement  Plans.  Another 
commenter  stated  that  a  standard  PHA 
should  not  be  required  to  submit  a 
corrective  action  plan  for  any  indicator 
or  component  for  which  it  receives  a 
passing  score.  One  commenter  stated 
that  the  requirement  for  "standard 
performers"  to  submit  an  improvement 
plan  should  be  based  solely  on  the 
PHAS  scores. 

To  address  these  concerns.  HUD 
o%rs  the  following.  The  requirement  at 
§  902.73(a)  (§  901.73(a)  in  the  proposed 
rule)  states  that  a  PHA  that  receives  a 
total  PHAS  score  of  less  than  70%  but 
not  less  than  60%  shall  be  required  to 
submit  an  Improvement  Plan  to 
eliminate  deficiencies  in  the  PHA's 
performance.  This  requirement  is 
similar  to  the  current  PHMAP  rule 
which  requires  an  Improvement  Plan  for 
any  indicator  that  scored  a  grade  of  F. 
The  requirement  at  §  902.73(b)(2)  states 
that  the  HUD/Program  Center  may 
require,  on  a  risk  management  basis,  a 
standard  performer  PHA  with  a  score  of 
not  less  than  70%  to  submit  within  30 
days  after  receipt  of  its  PHAS  score  an 
Improvement  Plan.  This  requirement  is 
similar  to  the  current  PHMAP  rule 
which  states  that  a  Field  Office  may 
require,  on  a  risk  management  basis,  a 
PHA  to  submit  an  Improvement  Plan  for 
each  indicator  that  a  PHA  scored  a  grade 
DorE. 


The  intent  of  this  language  in  both  the  ' 
PHMAP  and  PHAS  rules  is  for  HUD  and 
PHAs  to  be  proactive  regarding  potential 
problem  areas,  and  for  HUD  to  provide 
technical  assistance  to  a  PHA  before 
troubled  designation  is  assigned.  Since 
the  local  Office  has  the  most  frequent 
contact  with  die  PHAs  under  its 
jurisdiction,  it  is  in  the  best  position  to 
make  such  determinations. 

A  deficiency  is  defined  in  §  902.7  as 
any  PHAS  score  below  60%  of  the 
avail^le  points  in  any  indicator  or 
component.  This  definition  has  been 
revised  in  this  final  rule  to  read:  any 
PHAS  score  below  60%  of  the  available 
points  in  any  indicator,  sub-indicator  or 
ccnnponent. 

HuB/Program  Centers  report  to  the 
Assistant  Secretary  for  PM.  The 
requirement  to  submit  Improvement 
Plans  is  based  solely  on  the  PHAS 
scores,  e.g.,  on  a  PHA  receiving  a  score 
of  less  than  70%  but  not  less  than  60%. 
However,  a  HUB/Program  Center  may 
require,  on  a  risk  management  basis,  a 
PHA  with  a  score  of  not  less  than  70% 
to  submit  an  Improvement  Plan. 

Response  Time  to  Correct  Deficiencies 
Is  Too  Short.  A  few  commenters  stated 
that  the  response  time  allowed  for  an 
agency  to  ccHrect  any  identified 
deficiency  is  too  short. 

HUD  believes  that  30  days  is 
sufficient  time  for  a  PHA  to  submit  an 
Improvement  Plan  for  the  correction  of 
identified  deficiencies.  Since  the 
deficiencies  would  have  been  identified 
by  the  niAS  assessment,  a  PHA  should 
be  able  to  develop  a  plan  to  correct 
identified  deficiencies  within  30  days. 
The  longer  a  deficiency  is  present 
without  corrective  action  being  taken, 
the  worse  the  deficiency  becomes,  and 
the  more  costly  it  is  to  remedy. 
Comments  on  Referral  to  TARC. 
Commenters  offered  the  following 
comments  on  the  provisions  of 
§  902.75-^leliBiTal  to  a  HUB/Program 
Center. 

Receivership  Determination  Should 
Be  Appealable  to  Assistant  Secretary  for 
PIH.  A  few  commenters  stated  that  it 
appears  that  the  rule  mandates 
receivership  for  a  PHA  that  does  not 
show  "substantial  improvement"  within 
one  fiscal  year.  At  the  very  least,  such 
a  PHA  should  be  permitted  to  make  its 
case  to  the  Assistant  Secretary  for  Public 
and  Indian  Housing,  who  should  be 
given  the  final  authority  imder  the  rule 
to  determine  if  appointment  of  a 
receiver  should  be  sought. 

The  PHAS  proposed  rule  at  8  901.77 
states  that  the  Enforcement  Center  is 
officially  responsible  for  recommending 
to  the  Assistant  Secretary  for  PIH  that  a 
troubled  PHA  be  declared  in  substantial 
default 
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Rule  Needs  to  Address  Impact  on 
Tenants  When  PHA  Is  Referred  to  TARC 
or  Enforcement  Center.  Some 
commenters  stated  that  the  rule  does  not 
discuss  the  implications  upon  the 
residents  of  referral  of  a  PHA  to  the 
TARC  or  the  Enforcement  Center.  Since 
the  residents  are  the  ultimate 
beneficiaries  of  the  PHA  and  HUD  and 
HUD's  consumers,  we  expect  that  HUD 
would  intend  to  protect  their  interests 
and  legal  rights,  but  the  regulation  is 
silent.  The  regulation  should  articulate 
what  will  happen  to  tenants,  that  all 
services  will  continue  uninterrupted, 
and  those  services  which  the  PHA  may 
have  been  failing  to  properly  deUver 
would  be  restored. 

Language  has  been  added  to  the£nal 
PHAS  regulation  at  §§  902.75  and 
902.77  which  states  that  to  the  extent 
feasible,  all  services  to  residents  will 
continue  uninterrupted. 

A  One-Year  Recovery  Period  Is  Not 
Sufficient.  We  do  not  agree  that  once  a 
PHA  is  designated  as  troubled  and  is 
referred  to  a  TARC  for  assistance  that 
the  time  allotted...is  sufficient  time  for 
recovery.  Due  to  the  severity  of  need, 
multiple  year  solutions  may  be  required 
and  to  lock  a  PHA  to  one  year  in  the 
TARC  is  unrealistic,  especially  in  large 
troubled  PHAs. 

Initially,  a  PHA  is  afforded  one  year 
after  the  score  is  issued  to  the  PHA  to 
demonstrate  substantial  improvement 
(50%  of  the  points  needed  to  achieve  a 
passing  score).  If  the  PHA  demonstrates 
substantial  improvement  after  one  year, 
then  the  PHA  will  have  an  additional 
year  to  continue  recovery  efforts  in  the 
TARC. 

Recovery  Plan  Prepared  by  TARC 
Should  Include  a  Timetable.  One 
commenter  stated  that  the  recovery  plan 
prepared  by  the  TARC  should  include  a 
timetable. 

The  proposed  PHAS  regulation  at 
§  901.75(c)(2)  provides  for  annual  and 
quarterly  performance  targets  for  the 
MOA.  Since  the  MOA  is  part  of  the 
Recovery  Plan,  the  Recovery  Plan  does 
include  a  timetable. 

Ten  Days  to  Review  Recovery  Plan 
and  MOA  Are  Insufficient.  Other 
commenters  stated  that  ten  days  for  a 
PHA  to  review  the  recovery  plan  and 
the  MOA  is  not  sufficient  and  should  be 
extended. 

Within  30  days  of  notification  of  the 
designation  of  a  troubled  PHA  within  its 
jurisdiction,  the  appropriate  TARC  will 
be  on-site  at  the  PHA  to  develop  a 
Recovery  Plan.  Since  the  PHA  will  be 
involved  in  the  development  of  both  the 
Recovery  Plan  and  the  MOA.  a  ten  day 
review  period  is  not  unreasonable. 

Is  Process  for  Developing  MOA 
Between  Troubled  PHAs  and  HUD 


Consistent  with  PHMAP  Statute.  A  few 
commenters  asked  whether  the  process 
for  developing  a  MOA  between  troubled 
agencies  and  HUD  is  consistent  with  the 
law?  One  commenter  noted  that  section 
6(i)(2)(B)  of  the  1937  Act  states  that  "the 
Secretary  shall  provide  for  an  on-site, 
independent  assessment  of  the 
management  of  the  agency"  and 
provides  a  definition  of  the  independent 
assessors.  The  Secretary  should  seek  to 
enter  into  an  agreement  with  the 
troubled  public  housing  agency  only 
after  consulting  with  the  assessment 
team  and  reviewing  its  report.  The 
proposed  rule  appears  to  be  inconsistent 
with  the  statute. 

The  independent  assessment  will  be 
undertaken  by  the  appropriate  TARC, 
which  within  30  days  of  notification  of 
the  designation  of  a  troubled  PHA 
vkrithin  its  area,  will  deploy  an  on-site 
team  to  develop  a  Recovery  Plan 
(§  902.75(a)). 

Rule  Should  Provide  More  Detail  on 
Credible  Source.  Two  commenters 
stated  that  HUD  should  provide  more 
detail  on  what  or  who  a  credible  source 
might  be,  and  should  be  clear  about 
what  documentation  is  required. 

The  proposed  regulation  did  not 
include  examples  of  a  credible  source 
because  it  may  differ  in  each  case. 
However,  language  will  be  added  to  the 
final  PHAS  regulation  that  gives 
examples  of  a  credible  source,  including 
but  not  limited  to,  the  Office  of  Fair 
Housing  and  Equal  Opportunity, 
judicial  referral.  Mayor,  etc. 

Comment  on  Resident  Petitions  for 
Remedial  Action  (§  901 .85).  One 
commenter  stated  that  the  20% 
requirement  may  be  good  for  larger 
PHAs,  but  works  against  smaller  ones. 

Although  a  fewer  number  of  residents 
is  required  to  equate  to  the  20%  of 
residents  required  in  order  to  petition 
HUD  to  take  remedial  action,  in 
accordance  with  §  902.79(b),  HUD  is 
required  to  advise  a  PHA  of  such  action, 
and  a  PHA  wrill  have  the  opportunity  to 
initiate  corrective  action,  or  to 
demonstrate  that  the  information  is 
incorrect. 

IV.  Findings  and  Certifications 

Paperwork  Reduction  Act  Statement 

The  information  collecticHi 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520)  and  assigned 
OMB  control  number  2535-0106.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 


collection  displays  a  valid  control 
number. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  will  not  impose  any  Federal 
mandates  on  any  State,  local,  or  tribal 
governments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Environmental  Review 

During  the  development  of  the  June 
30, 1998  proposed  rule,  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  was  made  in  accordance 
vrith  HUD  regulations  in  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  That  Finding 
continues  to  apply  to  this  final  rule,  and 
is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  is  not  anticipated  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  revises  HUD's  previous 
regulations  for  the  assessment  of  public 
housing  (PHMAP).  The  new  PHAS 
incorporates  the  statutory  indicators  of 
PHMAP,  and  adds  three  additional 
indicators.  One  of  the  new  indicators — 
physical  condition — would  assess  the 
extent  to  which  PHAs  are  providing 
public  housing  that  is  decent,  safe,  and 
sanitary.  Public  housing  has  always 
been  subject  to  a  statutory  standard  of 
"decent,  safe,  and  sanitary."  This  rule 
simply  provides  a  clear  and  objective 
statement  of  the  standard.  This  indicator 
also  entails  an  annual  independent  HUD 
inspection  of  public  housing,  but  it  does 
not  impose  additional  inspection 
requirements  upon  PHAs.  The  clarity 
and  consistency  of  this  new  indicator 
provides  a  fair,  accurate,  and  reliable 
assessment  of  the  physical  condition  of 
the  large  public  housing  portfolio. 
However,  since  this  rule  does  not  alter 
the  statutory  standard  for  physical 
condition,  nor  impose  additional 
inspection  obligations,  the  new  physical 
condition  indicator  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  second  indicator — financial 
condition — assesses  the  financial 
condition  of  PHAs,  requiring  them  to 
submit  financial  reports  to  HUD 
electronically  and  in  accordance  with 
GAAP.  HUD  estimates  that  electronic 
submission  of  financial  information  will 
be  less  burdensome  to  PHAs,  since 
many  PHAs  are  making  more  extensive 
use  of  automated  systems.  This  rule 
allows  exceptions  if  the  cost  of 
electronic  submission  will  be  excessive. 
GAAP-based  accounting  reports,  which 
are  widely  accepted  and  recognized,  are 
not  substantially  different  than  the 
reports  that  PHAs  previously  submitted. 
A  number  of  PHAs  were  already 
required  to  use  GAAP  or  are  otherwise 
using  GAAP,  and  the  majority  of  the 
PHAs  with  which  HUD  has  consulted 
support  the  change  to  GAAP.  For  those 
PHAs  that  were  not  yet  using  GAAP. 
HUD  is  taking  several  steps  to  ease  the 
conversion,  including  making  only 
simple  additions  to  the  oirrent  PHA 
accounting  guide  and  chart  of  accounts, 
and  providing  other  conversion 
guidance  and  training,  particularly  to 
small  entities.  Increasing  the  speed  of 
information  exchange  (through 
electronic  submission)  and  the 
consistency  and  accuracy  of  the 
information  (through  GAAP)  will  greaUy 
enhance  the  assessment  of  a  PHA's 
financial  condition.  However,  this  new 
indicator  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  fourth  indicator — resident  service 
and  satisfaction — entails  a  new  resident 
service  and  satisfaction  survey.  This 
survey  is  key  to  obtaining  input  from 
public  housing  residents,  which  is  an 
important  aspect  of  assessing  public 
housing.  HUD  intends  that  this  survey 
will  be  conducted  through  an  automated 
process,  and  accordingly,  will  present  a 
minimal  administrative  burden  for 
PHAs  in  terms  of  administering  and 
evaluating  the  survey.  HUD  intends  to 
provide  the  survey  format  and  the 
electronic  reporting  format,  as  well  as 
software  specifications.  Therefore,  this 
survey  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

HUD  is  also  seeking  to  minimize  any 
burden  on  PHAs  by  allowing  a 
significant  transition  period  for 
converting  to  the  new  PHAS.  PHAs  will 
have  at  least  1  year  before  new  scores 
are  issued  under  the  PHAS.  During  that 
transition  period,  HUD  may  issue 
advisory  scores  regarding  physical 
condition  and  financial  management  to 
provide  guidance  to  PHAs  and  to  ease 
the  conversion  to  the  new  PHAS. 


The  new  PHAS  is  fundamentally 
designed  to  provide  relevant  and 
verifiable  measures  that  direcUy  relate 
to  a  PHA's  performance  and  that  result 
in  an  accurate  and  reliable  score.  This 
improved  assessment  process  will  allow 
HUD  to  target  its  oversight  resources  on 
those  PHAs  most  in  need  of  attention; 
high-performing  PHAs  will  receive 
recognition,  along  with  reduced  HUD 
scrutiny  and  additional  flexibility.  Since 
the  revised  assessment  system  in  this 
rule  does  not  impose  any  significant 
new  requirements  upon  PHAs,  and 
since  HUD  will  assist  PHAs  in  their 
conversion  to  the  system,  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  Executive 
Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  on  the  relationship 
l)etween  the  Federal  Government  and 
the  States,  or.  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thiis  rule 
is  intended  to  promote  good 
management  practices  by  including,  in 
HUD's  relationship  with  PHAs, 
continuing  review  of  PHAs'  compUance 
v^th  already  existing  requirements.  The 
rule  will  not  create  any  new  significant 
requirements.  As  a  result,  the  rule  is  not 
subject  to  review  imder  the  Order. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  Public  Housing 
is  14.850. 

List  (^  Subjects  in  24  CFR  Parts  901  and 
902 

Administrative  practice  and 
procedure.  Public  housing,  Reporting 
and  recordkeeping  reqiiirements. 

Accordingly,  Chapter  DC  901  of  title 
24  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  901— PUBUC  HOUSING 
MANAGEMENT  ASSESSMENT 
PROGRAM 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  1437d(i);  42  U.S.C 
3535(d). 

2.  In  §  901.1,  paragraph  (c)(1)  is 
designated  as  paragraph  (c)(l)(ii)  and  a 
new  paragraph  (c)(i)  is  added  to  read  as 
follows: 


f  901.1    Purpoae.  program  scope  and 
applicability. 

•  •        •        •        • 

(c)(l)(i)  The  provisions  of  this  part 
remain  applicable  to  PHAs  and  RMC/ 
AMEs  as  described  in  paragraph 
(c)(l)(ii)  until  September  30, 1999. 

•  *        •        •        • 

3.  A  new  part  902  is  added  to  read  as 
follows: 

PART  902— PUBUC  HOUSING 
ASSESSMENT  SYSTEM 

Subpart  A— Oenaral  Provtsions 

oOC< 

902.1  Purpose  and  general  description. 

902.3  Scope. 

902.5  Applicability. 

902.7  Definitions. 

Subpart  B— PHAS  Indicator  *1:  Ptiyaieal 
CondMton 

902.20    Physical  condition  assessment 
902.23    Physical  condition  standards  for 

public  housing — decent,  safe,  sanitary 

and  in  good  repair  (DSS/GR). 
902.25    Physical  condition  scoring  and 

thresholds. 
902. 27    Physical  condition  portion  of  total 

PHAS  points. 

Subpart  C— PHAS  Indicator  #2:  Hnanetal 
CondMon 

902.30    Financial  condition  assessment 
902.33    Financial  reporting  requirements. 
902.35    Financial  condition  scoring  and 

thresholds. 
902.37    Financial  condition  pcHtion  of  total 

PHAS  points. 

Subpart  D— PHAS  Indicator  #3: 
Martagament  Operations 

902.40    Management  operations  assessment 
902.43    Management  operations 

performance  standards. 
902.45    Management  operations  scoring  and 

thresholds. 
902.47    Management  operations  portion  of 

total  PHAS  points. 

Subpart  E— PHAS  Indicalor  #4:  Resident 
Service  and  Satisfaction 

902.50    Resident  service  and  satisfaction 

assessment 
902.53    Resident  service  and  satisfaction 

scoring  and  thresholds. 
902.55    Resident  service  and  satisfaction 

pcHtion  of  total  PHAS  points. 

Subpart  F— PHAS  Scoring 

902.60  Data  collection. 

902.63  PHAS  scoring. 

902.67  Score  and  designation  status. 

902.69  PHA  right  of  petition  and  appeal. 

Subpart  Q— PHAS  Incsntlves  and  Remsdias 

902.71    Incentives  for  high  performers. 
902. 73    Referral  to  an  Area  HUB/Program 

Center. 
902.75    Referral  to  a  TARC 
902.77    Referral  to  the  Enforcement  Center. 
902.79    Substantial  de&ult 
902.83    Interventions. 
902.85    Resident  petitions  for  remedial 

action. 
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Appendix  A  to  Part  902— Areas  and  Items  to 
be  Inspected 
*     Authority:  42  U.S.C  1437d(j),  3535(d). 

Subpart  A— General  ProvMons 

f  902.1    Purpoae  and  general  deaeriptioa 

(a)  Purpose.  The  purpose  of  the  Public 
Housing  Assessment  System  (PHAS)  is 
to  enhance  trust  in  the  public  housing 
system  among  public  housing  agencies 
(PHAs),  public  housing  residents.  HUD 
and  the  general  public  by  providing  a 
comprehensive  management  tool  for 
effectively  and  fairly  measiuing  the 
performance  of  a  public  housing  agency 
in  essential  housing  operations, 
including  rewards  for  high  performers 
and  consequences  for  poor  performers. 

(b)  Responsible  office  for  PHAS 
assessments.  The  Real  Estate 
Assessment  Center  (REAC)  is 
responsible  for  assessing  and  scoring  the 
performance  of  PHAs. 

(c)  PHAS  indicators  of  a  PHA's 
performance.  REAC  will  assess  and 
score  a  PHA's  performance  based  on  the 
following  four  indicators: 

(1)  PHAS  Indicator  #1— the  physical 
condition  of  a  PHA's  properties 
(addressed  in  subpart  B  of  this  part); 

(2)  PHAS  Indicator  «2— the  financial 
condition  of  a  PHA  (addressed  in 
subpart  C  of  this  part); 

(3)  PHAS  Indicator  #3— the 
management  operations  of  a  PHA 
(addressed  in  subpart  D  of  this  part); 
and 

(4)  PHAS  Indicator  #4— the  resident 
service  and  satisfaction  feedback  on  a 
PHA's  operations  (addressed  in  subpart 
E  of  this  part). 

(d)  Assessment  tools.  REAC  will  make 
.    use  of  uniform  and  objective  protocols 

for  the  physical  inspection  of  properties 
and  the  financial  assessment  of  the 
PHA,  and  will  gather  relevant  data  from 
the  PHA  on  the  Management  Operations 
Indicator  and  the  Resident  Service  and 
Satisfaction  Indicator.  On  the  basis  of 
this  data,  REAC  will  assess  and  score 
the  results,  advise  PHAs  of  their  scores 
and  identify  low  scoring  and  failing 
PHAs  so  that  these  PHAs  will  receive 
the  appropriate  attention  and  assistance. 

(e)  Limitation  of  change  of  PHA's 
fiscal  year.  To  allow  for  a  period  of 
consistent  assessment  of  the  PHAS 
indicators,  a  PHA  is  not  permitted  to 
change  its  fiscal  year  for  the  first  3  full 
fiscal  years  following  October  1, 1998. 

§902.3   Scope. 

The  PHAS  is  a  strategic  measure  of  a 
PHA's  essential  housing  operations.  The 
PHAS,  however,  does  not  evaluate  a 
PHA's  compliance  with  or  response  to 
^     every  Department-wide  or  program 
'     specific  requirement  or  objective. 
Although  not  specifically  referenced  in 


this  part,  PHAs  remain  responsible  for 
complying  with  such  requirements  as 
fair  housing  and  equal  opportunity 
requirements,  requirements  imder 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  requirements 
of  programs  under  which  the  PHA  is 
receiving  assistance.  PHAs'  adherence 
to  these  requirements  will  be  monitored 
in  accordance  with  the  applicable 
program  regulations  and  the  PHA's 
annual  contributions  contract. 

f  902.5    Applicability. 

(a)  PHAs.  RMCs,  AMEs.  (1)  This  part 
applies  to  PHAs,  Resident  Management 
Corporations  (RMCs)  and  Alternate 
Management  Entities  (AMEs).  The 
management  assessment  of  an  RMC/ 
AME  differs  from  that  of  a  PHA. 
Because  an  RMC/ AME  enters  into  a 
contract  with  a  PHA  to  perform  specific 
management  functions  on  a 
development-by-development  or 
program  basis,  and  because  the  scope  of 
the  management  that  is  undertaken 
varies,  not  every  indicator  that  applies 
to  a  PHA  would  be  applicable  to  each 
RMC/ AME. 

(2)  This  part  is  applicable  beginning 
October  1, 1999. 

(b)  PHA  ultimate  responsible  entity 
under  ACC.  Due  to  the  fact  that  the  PHA 
and  not  the  RMC/ AME  is  ultimately 
responsible  to  HUD  imder  the  Annual 
Contributions  Contract  (ACC),  the  PHAS 
score  of  a  PHA  will  be  based  on  all  of 
the  developments  covered  by  the  ACC, 
including  those  with  management 
operations  assumed  by  an  RMC  or  AME 
(pursuant  to  a  court  ordered 
receivership  agre«nent,  if  applicable). 

(c)  Assumption  of  management 
operations  by  AME.  When  a  PHA's 
management  operations  have  been 
assiuned  by  an  AME: 

(1)  If  the  AME  assumes  only  a  portion 
of  the  PHA's  management  operations, 
the  provisions  of  this  part  that  apply  to 
RMCs  apply  to  the  AME  (purauant  to  a 
court  ordered  receivership  agreement,  if 
applicable);  or 

(2)  If  the  AME  assumes  all,  or 
substantially  all,  of  the  PHA's 
management  functions,  the  provisions 
of  this  part  that  apply  to  PHAs  apply  to 
the  AME  (pursuant  to  a  court  ordered 
receivership  agreement,  if  applicable). 

§902.7    Definitions. 

As  used  in  this  part: 

Adjustment  for  physical  condition 
(project  age)  and  neighborhood  ■ 
environment  is  a  totd  of  3  additional 
points  added  to  PHAS  Indicator  #1 
(Physical  Condition).  The  3  additional 
points,  however,  shall  not  result  in  a 
total  point  value  over  the  total  points 


available  for  PHAS  Indicator  #1 
(established  in  subpart  B  of  this  part). 

Alternative  management  entity  (AME) 
is  a  receiver,  private  contractor,  private 
manager,  m  any  other  entity  that  is 
under  contract  with  a  PHA,  or  that  is 
otherwise  duly  appointed  or  contracted 
(for  example,  by  court  order  or  agehcy 
action),  to  manage  all  or  part  of  a  PHA's 
operations.  Depending  upon  the  scope 
of  PHA  management  fiuictions  assumed 
by  the  AME,  in  accordance  with 
§902.5(c).  the  AME  is  treated  as  a  PHA 
or  an  RMC  for  purposes  of  this  part  and, 
as  appropriate,  the  terms  PHA  and  RMC 
include  AME. 

Assessed  fiscal  year  is  the  PHA  fiscal 
year  that  has  been  assessed  under  the 
PHAS. 

Average  number  of  days 
nonemergency  work  orders  were  active 
is  calculated: 

(1)  By  dividing  the  total  of—  ^ 
(i)  The  number  of  days  in  the  assessed 

fiscal  year  it  takes  to  close  active 
nonemergency  work  orders  carried  over 
from  the  previous  fiscal  year; 

(ii)  The  number  of  days  it  takes  to 
complete  nonemergency  work  orders 
issued  and  closed  during  the  assessed 
fiscal  year;  and 

(iii)  The  number  of  days  all  active 
nonemergency  work  orders  are  open  in 
the  assessed  fiscal  year,  but  not 
completed; 

(2)  By  the  total  nimiber  of 
nonemergency  work  orders  used  in  the 
calculation  of  paragraphs  (l)(i),  (ii)  and 
(iii)  of  this  definition. 

Days  Receivable  Outstanding  is 
Tenant  Receivables  divided  by  Daily 
Tenant  Revenue. 

Deficiency  means  any  PHAS  score 
below  60  percent  of  the  available  points 
in  any  indicator,  sub-indicator  or 
component. 

Improvement  plan  is  a  document 
dieveloped  by  a  PHA,  specifying  the 
actions  to  be  taken,  including 
timetables,  that  shall  be  required  to 
correct  deficiencies  identified  under  any 
of  the  indicators  and  components 
within  the  indicator(s),  identified  as  a 
result  of  the  PHAS  assessment  when  an 
MOA  is  not  required. 

Reduced  actual  vacancy  rate  within 
the  previous  3  years  is  a  comparison  of 
the  vacancy  rate  in  the  PHAS  assessed 
fiscal  year  (the  immediate  past  fiscal 
year)  with  the  vacancy  rate  of  that  fiscal 
year  that  is  2  years  previous  to  the 
assessed  fiscal  year.  It  is  calculated  by 
subtracting  the  vacancy  rate  in  the 
assessed  fiscal  year  bom  the  vacancy 
rate  in  the  earlier  year.  If  a  PHA  elects 
to  certify  to  the  reduction  of  the  vacancy 
rate  within  the  previous  3  yeara,  the 
PHA  shall  retain  justifying 
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documentation  to  support  its 
certification  for  HUD  post  review. 

Reduced  the  average  time 
nonemergency  work  orders  were  active 
during  the  previous  3  years  is  a 
comparison  of  the  average  time 
nonemergency  work  orders  were  active 
in  the  PHAS  assessment  year  (the 
immediate  past  fiscal  year)  with  the 
average  time  nonemergency  work  orders 
were  active  in  that  fiscal  year  that  is  2 
years  previous  to  the  assessment  year.  It 
is  calculated  by  subtracting  the  average 
time  nonemergency  work  orders  were 
active  in  the  PHAS  assessment  year  . 
itom  the  average  time  nonemergency 
work  orders  were  active  in  the  earlier 
year.  If  a  PHA  elects  to  certify  to  the 
reduction  of  the  average  time 
nonemergency  work  orders  were  active 
during  the  previous  3  years,  the  PHA 
shall  retain  justifying  documentation  to 
support  its  certification  for  HUD  post 
review. 

Vacancy  loss  is  vacant  unit  potential 
rent  divided  by  gross  potential  rent. 

Work  order  deferred  for 
modernization  is  any  work  order  that  is 
combined  with  similar  work  items  and 
completed  within  the  current  PHAS 
assessment  year,  or  will  be  completed  in 
the  following  year  if  there  are  less  than 
3  months  remaining  before  the  end  of 
the  PHA  fiscal  year  when  the  work 
order  was.generated,  under  the  PHA's 
modernization  program  or  other  PHA 
capital  improvements  program. 

Subpart  B— PHAS  Indicator  #1: 
Physical  Condition 

§  902.20    Physical  condition  assessment 

(a)  Objective.  The  objective  of  the 
Physical  Condition  Indicator  is  to 
determine  whether  a  PHA  is 
maintaining  its  public  housing  in  a 
condition  that  is  decent,  safe,  sanitary 
and  in  good  repair  (DSS/GR),  as  this 
standard  is  defined  §  902.23. 

(b)  Physical  inspection  under  PHAS 
Indicator  #1.  REAC  will  provide  for  an 
independent  physical  inspection  of,  at 
minimum,  a  statistically  valid  sample  of 
the  imits  in  the  PHA's  public  housing 
portfolio  to  determine  compliance  with 
DSS/GR  standard. 

(c)  PHA  physical  inspection 
requirement.  The  HUD-conducted 
physical  inspections  required  by  this 
part  do  not  relieve  the  PHA  of  the 
responsibility  to  inspect  public  housing 
units  as  provided  in  section  6(j)(l)  of  the 
U.S.  Housing  Act  of  1937  (42  U.S.C 
1437d(j)(l)),  and  §  902.43(a)(5). 

(d)  Compliance  with  State  and  local 
codes.  The  physical  condition  standards 
in  this  subpart  do  not  supersede  or 
preempt  State  and  local  building  and 
maintenance  codes  with  which  the 


PHA's  public  housing  must  comply. 
PHAs  must  continue  to  adhere  to  these 
codes. 

§  902.23  Physical  condition  standards  for 
public  housing— decent,  safe,  sanitary  and 
in  good  repair  (DSS/GR). 

(a)  Public  housing  must  be 
maintained  in  a  manner  that  meets  the 
physical  condition  standards  set  forth  in 
this  section  in  order  to  be  considered 
decent,  safe,  sanitary  and  in  good  repair. 
These  standards  address  the  major  areas 
of  public  housing:  the  site;  the  building 
exterior;  the  building  systems;  the 
dwelling  imits;  the  common  areas;  and 
health  and  safety  considerations. 

(1)  Site.  The  site  components,  such  as 
fencing  and  retaining  walls,  grounds, 
lighting,  mailboxes/project  signs, 
parking  lots/driveways,  play  areas  and 
equipment,  refuse  disposal,  roads,  storm 
drainage  and  walkways  must  be  free  of 
health  and  safety  hazards  and  be  in 
good  repair.  The  site  must  not  be  subject 
to  material  adverse  conditions,  such  as 
abandoned  vehicles,  dangerous  walks  or 
steps,  poor  drainage,  septic  tank  back- 
ups, sewer  hazards,  excess 
accumulations  of  trash,  vermin  or 
rodent  infestation  or  fire  hazards. 

(2)  Building  exterior.  Each  building  on 
the  site  must  be  structurally  sound, 
secure,  habitable,  and  in  good  repair. 
Each  building's  doors,  fire  escapes, 
foundations,  lighting,  roofs,  walls,  and 
windows,  where  applicable,  must  be 
fi«e  of  health  and  safety  hazards, 
operable,  and  in  good  repair. 

(3)  Building  systems.  Each  building's 
domestic  water,  electrical  system, 
elevators,  emergency  power,  fire 
protection,  HVAC,  and  sanitary  system 
must  be  bee  of  health  and  safety 
hazards,  functionally  adequate, 
operable,  and  in  good  repair. 

(4)  Dwelling  units,  (ij  Each  dwelling 
unit  within  a  building  must  be 
structurally  sound,  habitable,  and  in 
good  repair.  All  areas  and  aspects  of  the 
dwelling  unit  (for  example,  the  unit's 
bathroom,  call-for-aid,  ceiling,  doors, 
electrical  systems,  floors,  hot  water 
heater,  HVAC  (where  individual  imits 
are  provided),  kitchen,  lighting,  outlets/ 
switches,  patio/porch/balcony,  smoke 
detectors,  stairs,  walls,  and  windows) 
must  be  free  of  health  and  safety 
hazards,  functionally  adequate, 
operable,  and  in  good  repair. 

(ii)  Where  applicable,  the  dwelling 
unit  must  have  hot  and  cold  running 
water,  including  an  adequate  source  of 
potable  water. 

(iii)  If  the  dwelling  unit  includes  its 
own  sanitary  facility,  it  must  be  in 
proper  operating  condition,  usable  in 
privacy,  and  adequate  for  personal 


hygiene  and  the  disposal  of  human 
waste. 

(iv)  The  dwelling  unit  must  include  at 
least  one  battery-operated  or  hard-wired 
smoke  detector,  in  proper  working 
condition,  on  each  level  of  the  unit. 

(5)  Common  areas.  The  common  areas 
must  be  structurally  sound,  secure,  and 
functionally  adequate  for  the  purposes 
intended.  The  basement/garage/carport, 
restrooms,  closets,  utility,  mechanical, 
community  rooms,  day  care,  halls/ 
corridors,  stairs,  kitchens,  laundry 
rooms,  office,  porch,  patio,  balcony,  and 
trash  collection  areas,  if  appUcable, 
must  be  free  of  health  and  safety 
hazards,  operable,  and  in  good  repair. 
All  common  area  ceilings,  doors,  floora, 
HVAC,  lighting,  outlets/switches,  smoke 
detectors,  stairs,  walls,  and  windows,  to 
the  extent  apphcable,  must  be  free  of 
health  and  safety  hazards,  operable,  and 
in  good  repair. 

(6)  Health  and  safety  concerns.  All 
areas  and  components  of  the  housing 
must  be  bee  of  bealth  and  safety 
hazards.  These  areas  include,  but  are 
not  limited  to,  air  quality,  electrical 
hazards,  elevators,  emergency/fire  exits, 
flammable  materials,  garbage  and 
debris,  handrail  hazards,  infestation, 
and  lead-based  paint.  For  example,  the 
buildings  must  have  fire  exits  that  are 
not  blocked  and  have  hand  rails  that  are 
undamaged  and  have  no  other 
observable  deficiencies.  The  housing 
must  have  no  evidence  of  infestation  by 
rats,  mice,  or  other  vermin,  or  of  garbage 
and  debris.  The  housing  must  have  no 
evid«ice  of  electrical  hazards,  natural 
hazards,  or  fire  hazards.  The  dwelling 
units  and  common  areas  must  have 
proper  ventilation  and  be  fi'ee  of  mold, 
odor  (e.g..  propane,  natural  gas,  methane 
gas),  or  other  observable  deficiencies. 
The  housing  must  comply  with  all 
requirements  related  to  the  evaluation 
and  reduction  of  lead-based  paint 
hazards  and  have  available  proper 
certifications  of  such  (see  24  CFR  part 
35). 

(b)  Appendix  A  to  this  part  lists  the 
areas  to  be  inspected  and  the  items  in 
each  area  to  be  inspected. 

§  902.25    Physical  condition  scoring  and 
thrsshoids. 

(a)  Scoring.  Under  PHAS  Indicator  «1, 
REAC  will  calculate  a^score  of  the 
overall  condition  of  the  PHA's  public 
housing  portfolio  that  reflects  weights 
based  on  the  relative  importance  of  the 
individual  inspectable  areas  and  the 
relative  severity  of  the  deficiencies 
observed. 

(b)  Adjustment  for  physical  condition 
(project  age)  and  neighborhood 
environment.  In  accordance  with 
secUon  6(j)(l)(I)(2)  of  the  1937  Act  (42 
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U.S.C.  1437d(j)(l)(I)(2)),  the  physical 
score  for  a  project  will  be  upwardly 
adjusted  to  the  extent  that  negative 
conditions  are  caused  by  situations 
outside  the  control  of  the  PHA.  These 
situations  are  related  to  the  poor 
physical  condition  of  the  project  or  the 
overall  depressed  condition  of  the 
immediately  surrounding  neighborhood. 
The  intent  of  this  adjustment  is  to  not 
unfairly  penalize  the  PHA,  and  to 
appropriately  apply  the  adjustment. 

(1)  Adjustments  in  three  areas. 
Adjustments  to  the  PHA  physical 
project  score  will  be  made  in  three 
factually  observed  and  assessed  areas 
(inspectable  areas): 

(i)  Physical  condition  of  the  site; 

(ii)  Physical  condition  of  the  common 
areas  on  the  project;  and 

(iii)  Physical  condition  of  the  building 
exteriors. 

(2)  Definitions.  Definitions  and 
application  of  physical  condition  and 
neighborhood  environment  factors  are: 

(ij  Physical  condition  appUes  to 
projects  over  10  years  old  and  that  have 
not  had  substantial  rehabilitation  in  the 
last  10  years. 

(ii)  Neighborhood  environment 
applies  to  projects  located  where  the 
immediate  surrounding  neighborhood 
(that  is  a  majority  of  the  population  that 
resides  in  the  census  tracts  or  census 
block  groups  on  all  sides  of  the 
development)  has  at  least  51  percent  of 
families  with  incomes  below  the 
poverty  rate  as  dociunented  by  the  latest 
census  data. 

(3)  Adjustment  is  for  physical 
condition  (project  age)  and 
neighborhood  environment.  HUD  will 
adjust  the  physical  score  of  a  PHA's 
project  subject  to  both  the  physical 
condition  (project  age)  and 
neighborhood  environment  conditions. 
The  adjustments  will  be  made  to  the 
scores  assigned  to  the  applicable 
inspectable  areas  so  as  to  reflect  the 
difHculty  in  managing.  In  each  instance 
where  the  actual  physical  condition  of 
the  inspectable  area  (site,  common 
areas,  building  exterior)  is  rated  below 
the  maximiun  score  for  that  area,  1  point 
will  be  added,  but  not  to  exceed  the 
maximum  number  of  points  available  to 
that  inspectable  area. 

(i)  These  extra  points  will  be  added  to 
the  score  of  the  specific  inspectable 
area,  hy  project,  to  which  these 
conditions  may  apply.  A  PHA  is 
required  to  certify  on  form  HUD-50072, 
PHAS  Certification  (which  is  available 
from  the  Department  of  Housing  and 
Urban  Development,  HUD  Customer 
Service  Center,  451  Seventh  Street,  SW, 
Room  B-102,  Washington,  DC  20410; 
telephone  (800)  767-7468),  the  extent  to 
which  the  conditions  apply,  and  to  the 


inspectable  area  the  extra  scoring  point 
should  be  added. 

(ii)  A  PHA  that  receives  the  maximum 
potential  weighted  points  on  the 
inspectable  areas  may  not  claim  any 
additional  adjustments  for  physical 
condition  and/or  neighborhood 
environments  for  the  respective 
inspectable  area(s).  In  no  circumstance 
shall  a  PHA's  score  for  the  inspectable 
area,  after  any  adjustment(s)  for  physical 
condition  and/or  neighborhood 
environments,  exceed  the  maximum 
potential  weighted  points  assigned  to 
the  respective  inspectable  area(s). 

(4)  Scattered  site  projects.  The  Date  of 
Full  Availabihty  (DOFA)  shall  apply  to 
scattered  site  projects,  where  the  age  of 
units  and  buildings  vary,  to  determine 
whether  the  projects  have  received 
substantial  rehabilitation  within  the 
past  10  years  and  are  eligible  for  an 
adjusted  score  for  the  Physical 
Condition  Indicator. 

(5)  Maintenance  of  supporting 
documentation.  PHAs  shall  maintain 
supporting  documentation  to  show  how 
they  arrived  at  the  determination  that 
the  project's  score  is  subject  to 
adjustment  under  this  section. 

(i)  If  the  basis  was  neighborhood 
environments,  the  PHA  shall  have  on 
file  the  appropriate  maps  showing  the 
census  block  groups  surroimding  the 
development(s)  in  question  with 
supporting  census  data  showing  the 
level  of  poverty.  Projects  that  fall  into 
this  category  but  which  have  already 
been  removed  from  consideration  for 
other  reasons  (permitted  exemptions 
and  modifications  and/or  exclusions) 
shall  not  be  counted  in  this  calculation. 

(ii)  For  the  physical  condition  factor, 
a  PHA  would  have  to  maintain 
documentation  showing  the  age  and 
condition  of  the  projects  and  the  record 
of  capital  improvements,  indicating  that 
these  particular  projects  have  not 
received  modernization  funds. 

(iii)  PHAs  shall  also  document  that  in 
all  cases,  projects  that  were  exempted 
for  other  reasons  were  not  included  in 
the  calculation. 

(c)  Thresholds.  In  order  to  receive  a 
passing  score  under  the  Physical 
Condition  Indicator,  the  PHA's  score 
must  fall  above  a  minimiun  threshold  of 
18  points  or  60  percent  of  the  available 
points  under  this  indicator.  Further,  in 
order  to  receive  an  overall  passing  score 
under  the  PHAS,  the  PHA  must  receive 
a  passing  score  on  the  Physical 
Condition  Indicator. 

§  902.27    Physical  condition  portion  of  total 
PHAS  points. 

Of  the  total  100  points  available  for  a 
PHAS  score,  a  PHA  may  receive  up  to 


30  points  based  on  the  Physical 
Condition  Indicator. 

Subpart  C— PHAS  Indicator  #2: 
Financial  Condition 

§  902.30    Hnancial  condition  assessment 

(a)  Objective.  The  objective  of  the 
Financial  Condition  Indicator  is  to 
measure  the  financial  condition  of  a 
PHA  for  the  purpose  of  evaluating 
whether  it  has  sufficient  financial 
resources  and  is  capable  of  managing 
those  financial  resources  effectively  to 
support  the  provision  of  housing  that  is 
decent,  safe,  sanitary  and  in  good  repair. 

(b)  Financial  reporting  standards.  A 
PHA's  financial  condition  will  be 
assessed  under  this  indicator  on  the 
basis  of  the  annual  financial  report 
provided  in  accordance  with  §  902.33. 

S  902.33    Hnancial  reporting  requirements. 

(a)  Annual  financial  reports.  PHAs 
must  provide  to  HUD,  on  an  annual 
basis,  such  financial  information,  as 
required  by  HUD.  The  financial 
information  must  be: 

(1)  Prepared  in  accordance  with 
Generally  Accepted  Accounting 
Principles  (GAAP)  as  further  defined  by 
HUD  in  supplementary  guidance; 

(2)  Submitted  electronically  in  the 
electronic  format  designated  by  HUD; 
and 

(3)  Submitted  in  such  form  and 
substance  prescribed  by  HUD. 

(b)  Annual  financial  report  filing 
dates.  The  financial  information  to  be 
submitted  to  HUD  in  accordance  with 
paragraph  (a)  of  this  section,  must  be 
submitted  to  HUD  annually,  no  later 
than  60  days  after  the  end  Qf  the  fiscal 
year  of  the  reporting  period,  and  as 
otherwise  provided  by  law. 

(c)  Reporting  compliance  dates.  The 
requirement  for  compliance  with  the 
financial  reporting  requirements  of  this 
section  begins  writh  PHAs  with  fiscal 
years  ending  September  30, 1999  and 
thereafter.  Unaudited  financial 
statements  will  be  required  60  days  after 
the  PHA's  fiscal  year  end,  and  audited 
financial  statements  will  then  be 
required  no  later  than  9  months  after  the 
PHA's  fiscal  year  end.  in  accordance 
with  the  Single  Audit  Act  and  0MB 
Circular  A-133.  (See  24  CFR  84.26).  A 
PHA  with  a  fiscal  year  ending 
September  30, 1999  that  elects  to  submit 
its  unaudited  report  earlier  than  the  due 
date  of  November  30, 1999  must  submit 
its  financial  report  as  required  in  this 
section.  On  or  after  September  30, 1998, 
but  prior  to  November  30, 1999  (except 
for  a  PHA  with  its  fiscal  year  ending 
September  30, 1999),  PHAs  may  submit 
their  financial  reports  in  accordance 
with  this  section. 
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%  902.35    Financial  condition  scoring  and 
thresliolds. 

(a)  Scoring.  Under  PHAS  Indicator  i2, 
REAC  will  calculate  a  score  that  relies 
on  the  key  components  of  financial 
health  and  management  as  well  as  audit 
and  internal  control  flags. 

(1)  The  key  components  of  PHAS 
Indicator  #2  include: 

(i)  Current  Ratio— current  assets 
divided  by  current  liabilities; 

(ii)  Number  of  Months  Expendable 
Fund  Balance — number  of  months  a 
PHA  can  operate  on  the  Expendable 
Fund  Balance  without  additional 
resources;  Expendable  Fund  Balance  is 
the  portion  of  the  fund  balance 
representing  expendable  available 
financial  resources;  imreserved  and 
undesignated  fund  balance; 

(iii)  Days  Receivable  Outstanding — 
average  number  of  days  tenant 
receivables  are  outstanding; 

(iv)  Vacancy  Loss — loss  of  potential 
rent  due  to  vacancy; 

(v)  Expense  Management/Energy 
Consumption — expense  per  unit  for  key 
expenses,  including  energy 
consumption,  and  other  expenses  such 
as  utilities,  maintenance,  security;  and 

(vi)  Net  Income  or  Loss  divided  by  the 
Expendable  Fund  Balance — measures 
how  the  year's  operations  have  affected 
the  PHA's  viability. 

(2)  Additional  components. 
Additional  components  may  be  used  to 
identify  circumstances  in  which  there 
exists  the  possibility  of  higher  risk  of 
waste,  fiaud  and  abuse.  These 
components  will  be  used  to  detect  fiiaud 
and  will  be  used  to  generate  "flags"  that 
will  signal  field  staff,  Enforcement 
Center  staff,  or  baud  investigators  to 
take  appropriate  action.  These 
components  wall  primarily  relate  to 
financial  management,  but  may  also  be 
used  to  provide  a  PHA  with 
benchmarking  information  to  allow  the 
PHA  to  measure  its  own  performance 
against  its  peers. 

(b)  Thresholds.  In  order  to  receive  a 
passing  score  under  the  Financial 
Condition  Indicator,  the  PHA's  score 
must  fall  above  a  minimum  threshold  of 
18  points  or  60  percent  of  the  available 
points  under  this  indicator.  Further,  in 
order  to  receive  an  overall  passing  score 
under  the  PHAS,  the  PHA  must  receive 
a  passing  score  on  the  Financial 
Condition  Indicatbr. 

§902.37    Financial  condition  portion  of 
total  PHAS  points. 

Of  the  total  100  points  available  for  a 
PHAS  score,  a  PHA  may  receive  up  to 
30  points  based  on  the  Financial 
Condition  Indicator. 


Subpart  D— PHAS  Indicator  #3: 
Management  Operations 

§902.40    Management  operations 
assessment 

(a)  Objective.  The  objective  of  the 
Management  Operations  Indicator  is  to 
measure  certain  key  management 
operations  and  responsibilities  of  a  PHA 
for  the  purpose  of  assessing  the  PHA's 
management  operations  capabilities. 

(b)  Management  assessment.  PHAS 
Indicator  #3  pertaining  to  Management 
Operations  incorporates  the  majority  of 
the  statutory  indicators  of  section  6(j)  of 
the  U.S.  Housing  Act  of  1937,  and  an 
additional  nonstatutory  indicator 
(security),  as  provided  in  §  902.43. 

§  902.43    Management  operations 
performance  standards. 

(a)  Management  operations 
indicators.  The  following  indicators  will 
be  used  to  assess  a  PHA's  management 
operations: 

(1)  Management  Indicator  tl — 
Vacancy  rate  and  unit  turnaround  time. 
This  management  indicator  examines 
the  vacancy  rate,  a  PHA's  progress  in 
reducing  vacancies,  and  unit 
turnaround  time.  Implicit  in  this 
management  indicator  is  the  adequacy 
of  the  PHA's  system  to  track  the 
duration  of  vacancies  and  unit 
turnaround,  including  down  time,  make 
ready  time,  and  lease  up  time. 

(2)  Management  Indicator  #2 — 
Modernization.  This  management 
indicator  is  automatically  excluded  if  a 
PHA  does  not  have  a  modernization 
program.  This  management  indicator 
examines  the  amount  of  unexpended 
funds  over  3  Federal  fiscal  years  (FFY) 
old,  the  timeliness  of  fund  obligation, 
the  adequacy  of  contract  administration, 
the  quality  of  the  physical  work,  and  the 
adequacy  of  budget  controls.  All 
components  of  this  management 
indicator  apply  to  the  Comprehensive 
Grant  Program  (CGP),  the 
Comprehensive  Improvement 
Assistance  Program  (CIAP),  the  HOPE 
VI  assistance,  vacfmcy  reduction,  and 
lead  based  paint  risk  assessment 
funding  (1992-1995),  and  any  successor 
program(s)  to  the  CGP  or  the  CIAP. 

(3)  Management  Indicator  #3 — Rents 
uncollected.  This  management  indicator 
examines  the  PHA's  ability  to  collect 
dwelling  rents  owed  by  residents  in 
possession  during  the  inunediate  past 
fiscal  year  by  measuring  the  balance  of 
dwelling  rents  uncollected  as  a 
percentage  of  total  dwelling  rents  to  be 
collected. 

(4)  Management  Indicator  H — Work 
orders.  This  management  indicator 
examines  the  time  it  takes  to  complete 
or  abate  emergency  work  orders,  the 


average  number  of  days  nonemergency 
work  order  were  active,  and  any 
progress  a  PHA  has  made  during  the 
preceding  3  years  to  reduce  the  period 
of  time  nonemergency  maintenance 
work  orders  were  active.  Implicit  in  this 
management  indicator  is  the  adequacy 
of  the  PHA's  work  order  system  in  terms 
of  how  a  PHA  accounts  for  and  controls 
its  work  orders,  and  its  timeliness  in 
preparing/issuing  work  orders. 

(5)  Management  Indicator  #5 — PHA 
annual  inspection  of  units  and  systems. 
This  management  indicator  examines 
the  percentage  of  units  that  a  PHA 
inspects  on  an  annual  basis  in  order  to 
determine  short-term  maintenance 
needs  and  long-term  modernization 
needs.  This  management  indicator 
requires  a  PHA's  inspection  to  utilize 
the  HUD  uniform  physical  condition 
standards  set  forth  in  subpart  B  of  this 
part  All  occupied  units  are  required  to 
be  inspected. 

(6)  Management  Indicator  #6 — 
Security.  This  management  indicator 
evaluates  the  PHA's  performance  in 
tracking  crime  related  problems  in  their 
developments,  reporting  incidence  of 
crime  to  local  law  enforcement  agencies, 
the  adoption  and  implementation, 
consistent  with  section  9  of  the  Housing 
Opportunity  Program  Extension  Act  of 
1996-(One-Strike  and  You're  Out)  (42 
U.S.C.  1437d(r)),  of  applicant  screening 
and  resident  eviction  policies  and 
procedures,  and,  as  applicable,  PHA 
performance  under  any  HUD  drug 
prevention  or  crime  reduction  grant(s). 
A  PHA  may  receive  credit  for 
performance  under  non-HUD  funded 
programs  if  it  provides  auditable 
financial  and  statistical  documentation 
for  these  programs. 

(b)  Reporting  on  performance  under 
the  Management  Operations  Indicator. 
Each  PHA  will  provide  to  HUD  a 
certification  on  its  performance  imder 
each  of  the  management  indicators  in 
paragraph  (a)  of  this  section.  The 
certifications  shall  comply  with  the 
requirements  of  §  902.60. 

§902.45  Management  operations  scoring 
and  thresholds. 

(a)  Scoring.  Under  PHAS  hidicator  #3, 
REAC  will  calculate  a  score  of  the 
overall  management  operations  of  a 
PHA  that  reflects  weights  based  on  the 
relative  importance  of  the  individual 
management  indicators. 

(b)  Thresholds.  In  order  to  receive^a 
passing  score  under  the  Management 
Operations  Indicator,  the  PHA's  score 
must  fall  above  a  minimiun  threshold  of 
18  points  or  60  percent  of  the  available 
points  under  this  PHAS  Indicator  #3. 
Further,  in  order  to  receive  an  overall 
passing  score  under  the  PHAS,  the  PHA 
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must  receive  a  passing  score  on  the 
Management  Operations  Indicator. 

§902.47    Management  operations  portion 
of  total  PHAS  points. 

Of  the  total  100  points  available  for  a 
PHAS  score,  a  PHA  may  receive  up  to 
30  points  based  on  the  Management 
Operations  Indicator. 

Subpart  E— PHAS  Indicator  »4: 
Resident  Service  and  Satisfaction 

$902.50    Resident  senrke  and  satisfaction 
assessment 

(a)  Objective.  The  objective  of  the 
Resident  Service  and  Satisfaction 
Indicator  is  to  measure  the  level  of 
resident  satisfaction  with  living 
conditions  at  the  PHA. 

(b)  Reporting  information  on  resident 
service  and  satisfaction.  The  assessment 
will  be  performed  through  the  use  of  a 
resident  service  and  satisfaction  survey. 
The  survey  process  will  be  managed  by 
the  PHA  in  accordance  with  a 
methodology  prescribed  by  HUD.  The 
PHA  will  be  responsible  for  maintaining 
original  copies  of  completed  survey 
data,  subject  to  independent  audit,  and 
for  developing  a  follow-up  plan  to 
address  issues  resulting  from  the  survey. 

S  902.53    Resident  service  and  aatlsfactlon 
scoring  and  tlireaholds. 

(a)  Scoring.  Under  the  PHAS  Indicator 
#4,  REAC  will  calculate  a  score  based 
upon  two  components  that  receive 
points  and  a  third  component  that  is  a 
threshold  requirement.  One  component 
will  be  the  point  score  of  the  siuvey 
results.  The  survey  content  will  focus 
on  resident  evaluation  of  the  overall 
living  conditions,  to  include  basic 
constructs  such  as:  maintenance  and 
repair  (i.e.,  work  order  response); 
communications  (i.e.  perceived 
effisctiveness);  safety  (i.e.,  perception  of 
personal  security);  services  (i.e., 
recreation  and  personal  programs);  and 
neighborhood  appearance.  The  second 
component  will  be  a  point  score  based 
on  the  level  of  implementation  and 
follow-up  or  corrective  actions  based  on 
the  results  of  the  survey.  The  final 
component,  which  is  not  scored  for 
points,  but  which  is  a  threshold 
requirement,  is  verification  that  the 
survey  process  was  managed  in  a 
manner  consistent  with  guidance 
provided  by  HUD. 

(b)  Thresholds.  A  PHA  will  not 
^     receive  any  points  under  PHAS 

Indicator  #4  if  the  survey  process  is  not 
managed  as  directed  by  HUD  or  the 
siuvey  results  are  determined  to  be 
altered.  A  PHA  will  receive  a  passing 
score  on  the  Resident  Service  and 
Satisfaction  Indicator  if  it  receives  at 


least  6  points,  or  60%  of  the  available 
points  xmder  this  PHAS  Indicator  #4. 

$902.55    Resident  service  and  satisfaction 
portion  of  total  PHAS  points. 

Of  the  total  100  points  available  for  a 
PHAS  score,  a  PHA  may  receive  up  to 
10  points  based  on  the  Resident  Service 
and  Satisfaction  Indicator. 

Subpart  F— PHAS  Scoring 

$902.60    Data  collection. 

(a)  Fiscal  Year  Reporting  Period — 
limitation  on  changes  after  PHAS 
effectiveness.  An  assessed  fiscal  year  for 
purposes  of  the  PHAS  corresponds  to  a 
PHA's  fiscal  year.  To  allow  for  a  period 
of  consistent  assessments  to  refine  and 
make  necessary  adjustments  to  the 
PHAS,  a  PHA  is  not  permitted  to  change 
its  fiscal  year  for  the  first  3  full  fiscal 
years  following  the  effective  date  of  this 
part  (see  §  902.1(e)). 

(b)  Physical  Condition  information. 
Information  necessary  to  conduct  the 
physical  condition  assessment  under 
subpart  B  of  this  part  will  be  obtained 
from  HUD  inspectors  during  the  fiscal 
year  being  scored  through  electronic 
transmission  of  the  data. 

(c)  Financial  Condition  information. 
Year-end  financial  infOTmation  to 
conduct  the  assessment  under  subpart 
C,  Financial  Condition,  of  this  part  will 
be  submitted  by  a  PHA  through 
electronic  transmission  of  the  data  to 
HUD  not  later  dian  60  days  after  the  end 
of  the  PHA's  fiscal  year.  An  audited 
report  of  the  year-end  financial 
information  is  due  not  later  than  9 
months  after  the  end  of  the  PHA's  fiscal 
year. 

(d)  Managenwnt  Operations  and 
Resident  Service  and  Satisfaction 
Information.  A  PHA  shall  provide 
certification  to  HUD  as  to  data  required 
imder  subpart  D,  Management 
Operations,  of  this  part  and  subpart  E, 
Resident  Service  and  Satisfaction,  of 
this  part  not  later  than  60  days  after  the 
end  of  the  PHA's  fiscal  year. 

(1)  The  certification  shall  be  approved 
by  PHA  Board  resolution,  and  signed 
and  attested  to  by  the  Executive 
Director. 

(2)  PHAs  shall  maintain 
documentation  for  3  years  verifying  all 
certified  indicators  for  HUD  on-site 
review. 

(e)  Failure  to  submit  data  by  due  date. 
If  a  PHA  without  a  finding  of  good  cause 
by  HUD  does  not  submit  its 
certifications  or  year-end  financial 
information,  required  by  this  part,  or 
submits  its  certifications  or  year-end 
financial  information  more  dian  15  days 
past  the  due  date,  appropriate  semctions 
may  be  imposed,  including  a  reduction 


of  1  point  in  the  total  PHAS  score  for 
edch  15-day  period  past  the  due  date.  If 
all  certifications  or  year-end  financial 
information  are  not  received  within  90 
days  past  the  due  date,  the  PHA  will 
receive  a  presiunptive  rating  of  failiiie 
in  all  of  the  PHAS  indicators  and 
components  certified  to,  which  shall 
result  in  troubled  and  mod-troubled 
designations. 

(f)  Verification  of  information 
submitted.  (1)  A  PHA's  certifications, 
year-end  financial  information  and  any 
supporting  dociunentation  are  subject  to 
verification  by  HUD  at  any  time. 
Appropriate  sanctions  for  intentional 
false  certification  will  be  imposed, 
including  dvil  penalties,  suspension  or 
debarment  of  the  signatories,  the  loss  of 
high  performer  designation,  a  lower 
score  under  individual  PHAS  indicators 
and  a  lower  overall  PHAS  score. 

(2)  A  PHA  that  cannot  provide 
justifying  documentation  to  REAC,  or  to 
the  PHA's  independent  auditor  for  the 
assessment  under  any  indicator(s)  or 
component(s)  shall  receive  a  score  of  0 
for  the  relevant  indicator(s)  or 
component(s),  and  its  overall  PHAS 
score  shall  be  lowered. 

(3)  A  PHA's  PHAS  score  imder 
individual  indicators  or  components,  or 
its  overall  PHAS  score,  may  be  changed 
by  HUD  pursuant  to  the  data  included 
in  the  independent  audit  report,  or 
obtained  tluough  such  sources  as  HUD 
on-site  review,  investigations  by  HUD's 
Office  of  Fair  Housing  and  Equal 
Opportunity,  or  reinspection  by  REAC, 
as  applicable. 

(^  Management  operations  assumed 
by  an  RMC.  For  those  developments  of 
a  PHA  where  management  operations 
have  been  assumed  by  an  RMC,  the 
PHA's  certification  shall  identify  the 
development  and  the  management 
functions  assiuned  by  the  RMC.  The 
PHA  shall  obtain  a  certified 
questionnaire  from  the  RMC  as  to  the 
management  functions  undertaken  by 
the  RMC.  Following  verification  of  the 
RMC's  certification,  the  PHA  shall 
submit  the  RMC's  certified 
questionnaire  along  with  its  own.  The 
RMC's  certification  shall  be  approved  by 
its  Executive  Director  or  Chief  Executive 
Officer  or  responsible  party. 

$902.63    PHAS  scoring. 

(a)  Issuance  of  score  by  HUD.  An 
overall  PHAS  score  will  be  issued  by 
REAC  for  each  PPiA  60  to  90  days  after 
the  end  of  the  PHA's  fiscal  yiear. 

(b)  Computing  the  PHAS  score.  Each 
of  the  foiu'  PHAS  indicators  in  this  part 
will  be  scored  individually,  and  then 
will  be  used  to  determine  an  overall 
score  for  the  PHA.  Components  within 
each  of  the  four  PHAS  indicators  will  be 
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scored  individually,  and  the  scores  for 
the  components  will  be  used  to 
determine  a  single  score  for  each  of  the 
PHAS  indicators. 

(c)  Adjustments  to  the  PHAS  score. 
Adjustments  to  the  score  may  be  made 
after  a  PHA's  audit  report  for  the  year 
being  assessed  is  transmitted  to  HUD.  If 
significant  differences  (as  defined  in 
GAAP  guidance  materials  provided  to 
PHAs)  are  noted  between  unaudited  and 
audited  results,  a  PHA's  PHAS  score 
will  be  raised  or  lowered,  as  applicable, 
in  accordance  with  the  audited  results. . 

(d)  Postingand  publication  of  PHAS 
scores.  Each  PHA  shall  post  a  notice  of 
its  final  PHAS  score  and  status  in 
appropriate  conspicuous  and  accessible 
locations  in  its  offices  within  2  weeks  of 
receipt  of  its  final  score  and  status.  In 
addition,  HUD  will  publish  every  PHA's 
score  and  status  in  the  Federal  Register. 

$902.67   Score  and  designation  status. 

Designation  status  corresponding  to 
score.  A  PHA  will  be  scored  with  a 
corresponding  designation  of  status  as 
follows: 

(a)  High  Performer.  A  PHA  that 
achieves  a  score  of  at  least  60  percent 
of  the  points  available  under  each  of  the 
four  PHAS  Indicators  (addressed  in 
subparts  B  through  E  of  this  part)  and 
achieves  an  overall  PHAS  score  of  90 
percent  or  greater  shall  be  designated  a 
high  performer.  A  PHA  shall  not  be 
designated  a  high  performer  if  it  scores 
below  the  threshold  established  for  any 
indicator.  High  performers  will  be 
afforded  incentives  that  include  relief 
from  reporting  and  other  requirements, 
as  described  in  §  902.71. 

(b)  Standard  Performer.  A  PHA  that 
achieves  a  total  PHAS  score  of  less  than 
90  percent  but  not  less  than  60  percent 
shall  be  designated  a  standard 
performer.  All  standard  performers  must 
correct  reported  deficiencies.  A 
standard  performer  that  receives  a  score 
less  than  70  percent  but  not  less  than  60 
percent  shall  be  subject  to  other 
oversight,  as  described  in  §  902.73.  A 
PHA  that  achieves  a  score  of  less  than 
60  percent  of  the  total  points  available 
under  PHAS  Indicators  1,  2,  or  3  shall 
not  be  designated  a  standard  performer, 
but  shall  be  designated  a  troubled 
performer,  as  provided  in  paragraph  (c) 
of  this  section. 

(c)  Troubled  Performer.  A  PHA  that 
achieves  a  total  PHAS  score  of  less  than 
60  percent,  or  achieves  a  score  of  less 
than  60  percent  of  the  total  points 
available  imder  PHAS  Indicators  1,  2,  or 
3,  shall  be  designated  as  troubled,  and 
referred  to  the  TARC  as  described  in 

§  902.75.  In  accordance  with  section 
6(j)(2)  of  the  1937  Act.  a  PHA  that 
receives  less  than  60  percent  of  the 


maximiun  calculation  for  the 
modernization  indicator  under  PHAS 
Indicator  #3  (Management  Operations, 
subpart  D  of  this  part)  may  be  subject  to 
the  following  sanctions:  imder  the 
Comprehensive  Grant  Program  to  a 
reduction  of  formula  allocation  or  other 
sanctions  (24  CFR  part  968,  subpart  C); 
under  the  Comprehensive  Improvement 
Assistance  Program  to  disapproval  of 
new  funding  or  other  sanctions  (24  CFR 
part  968,  subpart  B);  or  disapproval  of 
funding  under  the  HOPE  VI  Program. 


$902.69    PHA  right  of  petition  and  I 

(a)  Appeal  of  troubled  designation 
and  petition  for  removal.  A  PHA  may: 

(1)  Appeal  designation  as  a  troiibled 
agency  (including  designation  as 
troubled  vtrith  respect  to  the 
modernization  program); 

(2)  Petition  for  removal  of  such 
designation;  and 

(3)  Appeal  any  refusal  to  remove  such 
designation. 

Oi]  Appeal  process.  The  appeal  shall 
be  submitted  by  a  PHA  to  the  REAC 
within  30  days  of  a  PHA's  receipt  of  its 
score,  and  shall  include  supporting 
documentation  and  justification  of  the 
reasons  for  the  appeal.  An  appeal 
submitted  to  the  REAC  writhout 
appropriate  docimientation  will  not  be 
considered  and  will  be  returned  to  the 
PHA. 

(c)  Consideration  of  appeal  by  REAC. 
Upon  receipt  of  an  appeal  from  a  PHA, 
the  REAC  will  convene  a  Board  of 
Review  (the  Board)  to  evaluate  the 
appeal  and  its  merits  for  the  purpose  of 
determining  whether  a  reassessment  of 
the  PHA  is  warranted.  Board 
membership  will  be  comprised  of  a 
representative  from  REAC,  the  Oflice  of 
Public  and  Indian  Housing,  and  such 
other  office  or  representative  as  the 
Secretary  may  designate  (excluding, 
however,  representation  from  the 
Troubled  Agency  Recovery  Center).  For 
purposes  of  reassessment,  the  REAC 
will  schedule  a  reinspection  and/or 
acquire  audit  services,  as  determined  by 
the  Board,  and  a  new  score  will  be 
issued,  if  appropriate. 

(d)  Final  appeal  decisions.  HUD  will 
make  final  decisions  of  appeals  within 
30  days  of  receipt  of  an  appeal,  and  may 
extend  this  period  an  additional  30  days 
if  further  inquiry  is  necessary.  Failure 
by  a  PHA  to  submit  requested 
information  within  the  30-day  period  or 
any  additional  period  granted  by  HUD 
is  grounds  for  denial  of  an  appeal. 

Subpart  6— PHAS  Incentives  and 
Remedies 

$  902.71    Incentives  for  high  performers. 

(a)  Incentives  for  high-performer 
PHAs.  A  PHA  that  is  designated  a  high 


performer  will  be  eligible  for  the 
following  incentives: 

(1)  Relief  from  specific  HUB 
requirements.  A  PHA  that  is  designated 
high  performer  will  be  relieved  of 
specific  HUD  requirements  (for 
example,  fewer  reviews  and  less 
monitoring),  effective  upon  notification 
of  high  performer  designation. 

(2)  Public  recognition.  High-performer 
PHAs  and  RMCs  that  receive  a  score  of 
at  least  60  percent  of  the  points 
available  under  each  of  the  four  PHAS 
Indicators  and  achieves  an  overall 
PHAS  score  of  90,  will  receive  a 
Certificate  of  Commendation  from  HUD 
as  well  as  special  pubUc  recognition,  as 
provided  by  the  HUB/Program  Center. 

(3)  Bonus  points  in  funding 
competitions.  A  high-performer  PHA 
will  be  eligible  for  bonus  points  in 
HUD's  funding  competitions,  where 
such  bonus  points  are  not  restricted  by 
statute  or  regulation  governing  the 
funding  program. 

(b)  Compliance  with  applicable 
Federal  laws  and  regulations.  Relief 
from  any  standard  procedural 
requirement  that  may  be  provided  under 
this  section,  does  not  mean  that  a  PHA 
is  relieved  from  compliance  with  the 
provisions  of  Federal  law  and 
regulations  or  other  handbook 
requirements.  For  example,  although  a 
high  performer  or  standard  performer 
may  be  relieved  of  requirements  for 
prior  HUD  approval  for  certain  types  of 
contracts  for  services,  the  PHA  must 
still  comply  with  all  other  Federal  and 
State  requirements  that  remain  in  effect, 
such  as  those  for  competitive  bidding  or 
competitive  negotiation  (see  24  CFR 
85.36). 

(c)  Audits  and  reviews  not  relieved  by 
designation.  A  PHA  designated  as  a  high 
performer  or  standard  performer 
remains  subject  to: 

(1)  Regular  independent  auditor  (lA) 
audits. 

(2)  Office  of  InspectCr  General  (OIG) 
audits  or  investigations  will  continue  to 
be  conducted  as  circiunstances  may 
warrant. 

$902.73    Referral  to  an  Area  HUB/Program 
Center. 

(a)  Standard  performers  will  be 
referred  to  the  HUB/Program  Center  for 
appropriate  action.  A  standard 
performer  that  receives  a  total  score  of 
less  than  70  percent  but  not  less  than  60 
percent  shall  be  required  to  submit  an 
Improvement  Plan  to  eUminate 
deficiencies  in  the  PHA's  performance. 
A  standard  performer  that  receives  a 
score  of  not  less  than  70  percent  may  be 
required,  at  the  discretion  of  the 
appropriate  area  PiUB/Program  Center. 
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to  submit  an  Improvement  Plan  to 
address  specific  deficiencies. 

(b)  Submission  of  an  Improvement 
Plan.  (1)  Within  30  days  after  a  PHAS 
score  is  issued,  a  standard  performer 
with  a  score  less  than  70  percent  is  . 
required  to  submit  an  Improvement 
Plan,  which  includes' the  information 
stated  in  paragraph  (d)  of  this  section 
and  determined  acceptable  by  the  HUB/ 
Program  Center,  for  each  indicator  and/ 
or  component  identified  as  deficient  as 
well  as  other  performance  and/or 
compliance  deficiencies  as  may  be 
identified  a$  a  result  of  an  on-site 
review  of  the  PHA's  operations.  An 
RMC  that  is  required  to  submit  an 
Improvement  Plan  must  develop  the 
plan  in  consultation  with  its  PHA  and 
submit  the  Plan  to  the  HUB/Program 
Center  through  its  PHA. 

(2)  The  HUB/Program  Center  may 
require,  on  a  risk  management  basis,  a 
standard  performer  with  a  score  of  not 
less  than  70  percent  to  submit  within  30 
days  after  receipt  of  its  PHAS  score  an 
Improvement  Plan,  which  includes  the 
information  stated  in  paragraph  (d)  of 
this  section,  for  each  indicator  and/or 
component  of  a  PHAS  indicator 
identified  as  deficient. 

(c)  Correction  of  deficiencies.  (1)  Time 
period  for  correction.  After  a  PHA's 
receipt  of  its  PHAS  score  and 
designation  as  a  standard  performer  or, 
in  the  case  of  an  RMC,  notification  of  its 
score  fit)m  a  PHA,  a  PHA  or  RMC  shall 
correct  any  deficiency  indicated  in  its 
assessment  within  90  days,  or  within 
such  period  as  provided  in  the  HUD . 
approved  Improvement  Plan  if  an 
Improvement  Plan  is  required. 

(2)  Notification  and  report  to  HUB/ 
Program  Center.  A  PHA  shall  notify  the 
HUB/Program  Center  of  its  action  to 
correct  a  deficiency.  A  PHA  shall  also 
forward  to  the  HUB/Program  Center  an 
RMC's  report -of  its  action  to  correct  a 
deficiency. 

(d)  Improvement  Plan.  An 
Improvement  Plan  shall: 

(1)  Identify  baseline  data,  which 
should  be  raw  data  but  may  be  the 
PHA's  score  under  each  individual 
PHAS  indicator  and/or  component  that 
was  identified  as  a  deficiency; 

(2)  Describe  the  procedures  that  will 
be  followed  to  correct  each  deficiency; 

(3)  Provide  a  timetable  for  the 
correction  of  each  deficiency;  and 

(4)  Provide  for  or  facilitate  technical 
assistance  to  the  PHA. 

(e)  Determination  of  acceptability  of 
Improvement  Plan  (1)  The  HUB/ 
Program  Center  will  approve  or  deny  a 
PHA's  (or  RMC's  Improvement  Plan 
submitted  to  the  HUB/Program  Center 
through  the  RMC's  PHA),  and  notify  the 
PHA  of  its  decision.  A  PHA  that  submits 


an  RMC's  Improvement  Plan  must 
notify  the  RMC  in  writing,  immediately 
upon  receipt  of  the  HUB/Program 
Center  notification,  of  the  Hlfe/Program 
Center  approval  or  denial  of  the  RMC's 
Improvement  Plan. 

(2)  An  Improvement  Plan  that  is  not 
approved  will  be  returned  to  the  PHA 
with  reconmiendations  from  the  HUB/ 
Program  Cedter  for  revising  the 
Improvement  Plan  to  obtain  approval. 

(fl  Submission  of  revised 
Improvement  Plan.  A  revised 
Improvement  Plan  shall  be  resubmitted 
by  the  PHA  within  30  calendar  days  of 
its  receipt  of  the  HUB/Program  Center 
reconunendaUons. 

(g)  Failure  to  submit  acceptable 
Improvement  Plan.  If  a  PHA  fails  to 
submit  an  acceptable  Improvement 
Plan,  or  to  correct  deficiencies  within 
the  time  specified  in  an  Improvement 
Plan  or  such  extensions  as  may  be 
granted  by  HUD,  the  HUB/Program 
Center  will  notify  the  PHA  of  its 
noncompliance.  The  PHA  (or  the  RMC 
through  the  PHA)  will  provide  the  HUB/ 
Program  Center  its  reasons  for  lack  of 
progress  in  submitting  or  carrying  out 
the  Improvement  Plan  within  30 
calendar  days  of  its  receipt  of  the 
noncompliance  notification.  HUD  will 
advise  the  PHA  as  to  the  acceptability 
of  its  reasons  for  lack  of  progress  and, 
if  unacceptable,  will  notify  the  PHA  that 
it  will  be  referred  to  the  TARC  for 
remedial  actions  or  such  actions  as  the 
TARC  may  determine  appropriate  in 
accordance  with  the  provisions  of  the 
ACC,  this  part  and  other  PiUD 
regulations.  If  the  TARC  determines  that 
it  is  appropriate  to  refer  the  PHA  to  the 
Enforcement  Center,  it  will  only  do  so 
after  the  PHA  has  had  1  year  since  the 
issuance  of  the  PHAS  score  (or,  in  the 
case  of  an  RMC,  notification  of  its  score 
from  a  PHA)  to  correct  its  deficiencies. 

§902.75    Referral  to  a  TARC. 

Upon  designation  of  a  PHA  as 
troubled,  in  accordance  with  the 
requirements  of  section  6(j)(2){B)  of  the 
1937  Act  and  in  accordance  with  this 
part,  the  REAC  shall  refer  each  troubled 
PHA  to  the  PHA's  area  TARC  for 
remedial  action.  The  actions  to  be  taken 
by  the  TARC  and  the  PHA  shall  be  as 
follows: 

(a)  Recovery  plan  and  MOA.  Within 
30  days  of  notification  of  the 
designation  of  a  troubled  PHA  within  its 
area,  the  appropriate  TARC  will  deploy 
an  on-site  team  to  develop  a  Recovery 
Plan.  The  Recovery  Plan  shall  include 
recommendations  for  improvements  to 
correct  or  eliminate  deficiencies  that 
resulted  in  a  failing  PHAS  score  and 
designation  as  troubled.  The  Recovery 
Plan  will  incorporate  a  memorandum  of 


agreement  (MOA)  as  described  in 
paragraph  (c)  of  this  section. 

OifPRA  review  of  recovery  plan  and 
MOA.  The  PHA  will  have  10  days  to 
review  the  recovery  plan  and  the  MOA. 
During  this  10-day  period,  the  PHA 
shall  resolve  any  claimed  discrepancies 
in  the  plan  with  its  area  TARC,  and 
discuss  any  recommended  changes  and 
target  dates  for  improvement  to  be 
incorporated  in  the  final  MOA.  Unless 
the  time  period  is  extended  by  the 
TARC,  the  MOA  is  to  be  executed  15 
days  following  issuance  of  the 
preliminary  MOA. 

(c)  Memorandum  of  agreement 
(MOA).  The  final  MOA  is  a  binding 
contractual  agreement  between  HUD 
and  a  PHA.  The  scope  of  the  MOA  may 
vary  depending  upon  the  extent  of  the 
problems  present  in  the  PHA,  but  shall 
include: 

(1)  Baseline  data,  which  should  be 
raw  data  but  may  be  the  PHA's  score  in 
each  of  the  PHAS  indicators  or 
components  identified  as  a  deficiency; 

(2]  Annual  and  quarterly  performance 
targets,  which  may  be  the  attainment  of 
a  higher  score  within  an  indicator  that 
is  a  problem,  or  the  description  of  a  goal 
to  be  achieved; 

(3)  Strategies  to  be  used  by  the  PHA 
in  achieving  the  performance  targets 
within  the  time  period  of  the  MOA; 

(4)  Technical  assistance  to  the  PHA 
provided  or  facilitated  by  HUD.  for 
example,  the  training  of  PHA  employees 
in  specific  management  areas  or 
assistance  in  the  resolution  of 
outstanding  HUD  monitoring  findings; 

(5)  The  PHA's  conunitment  to  take  all 
actions  within  its  control  to  achieve  the 
targets; 

C5)  Incentives  for  meeting  such 
targets,  such  as  the  removal  of  troubled 
or  mod-troubled  designation  and 
Departmental  recognition  for  the  most 
improved  PHAs; 

(7)  The  consequences  of  failing  to 
meet  the  targets,  including,  but  not 
limited  to,  such  sanctions  as  the 
imposition  of  budget  and  management 
controls  by  the  TARC,  declaration  of 
substantial  default  and  subsequent 
actions,  including  referral  to  the 
Enforcement  Center  for  judicial 
appointment  of  a  receiver,  limited 
denial  of  participation,  suspension, 
debarment,  or  oiher  actions  deemed 
appropriate  by  the  Enforcement  Center; 
and 

(8)  A  description  of  the  involvement 
of  local  public  and  private  entities, 
including  PHA  resident  leaders,  in 
carrying  out  the  agreement  and 
rectifying  the  PHA's  problems.  A  PHA 
shall  have  primary  responsibility  for 
obtaining  active  local  public  and  private 
entity  participation,  including  the 
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involvement  of  public  housing  resident 
leaders,  in  assisting  PHA  improvement 
efforts.  Local  public  and  private  entity 
participation  should  be  premised  upon 
the  participant's  knowledge  of  the  PHA, 
ability  to  contribute  technical  expertise 
with  regard  to  the  PHA's  specific 
problem  areas  and  authority  to  make 
preliminary/tentative  commitments  of 
support,  financial  or  otherwise. 

(d)  Maximum  recovery  period.  Unless 
extended  by  the  TARC  and  docimiented 
in  the  MOA,  the  maximum  recovery 
period  for  a  troubled  PHA  is  the  first 
full  fiscal  year  following  execution  of 
the  MOA. 

(e)  Parties  to  the  MOA.  An  MOA  shall 
be  executed  by: 

(1)  The  PHA  Board  Chairperson  and 
accompanied  by  a  Board  resolution,  or 
a  receiver  (pursuant  to  a  coiul  ordered 
receivership  agreement,  if  applicable)  or 
other  AME  acting  in  lieu  of  the  PHA 
Board; 

(2)  The  PHA  Executive  Director,  or  a 
designated  receiver  (pursuant  to  a  court 
ordered  receivership  agreement,  if 
applicable)  or  other  AME-designated 
Qiief  Executive  Officer; 

(3)  The  Director  of  the  area  TARC;  and 

(4)  The  appointing  authorities  of  the 
Board  of  Commissioners,  imless 
exempted  by  the  HUD/Program  Center. 

(f)  Involvement  of  resident  leadership 
in  the  MOA.  HUD  encourages  the 
inclusion  of  the  resident  leadership  in 
the  execution  of  the  MOA. 

(g)  Failure  to  execute  MOA  or  make 
substantial  improvement  under  MOA. 
(1)  If  a  troubled  PHA  does  not  execute 
an  MOA  within  the  period  provided  in 
paragraph  (b)  of  this  section,  or  the 
TARC  determines  that  the  PHA  does  not 
show  a  substantial  improvement  toward 
a  passing  PHAS  score  following  the 
issuance  of  the  failing  PHAS  score  by 
the  REAC.  the  TARC  shall  refer  the  PHA 
to  the  Enforcement  Center,  which  shall 
initiate  proceedings  for  judicial 
appointment  of  a  receiver,  and  other 
sanctions  as  may  be  appropriate.  For 
purposes  of  this  paragraph  (g), 
substantial  improvement  is  defined  as 
50  percent  of  the  points  needed  to 
achieve  a  passing  PHAS  score  as 
determined  by  the  REAC.  The  maximum 
period  of  time  for  remaining  in  troubled 
status  before  being  referred  to  the 
Enforcement  Center  is  2  years. 

(2)  Tlie  following  example  illustrates 
the  provisions  of  paragraph  (g)(1)  of  this 
section: 

Example:  A  PHA  receives  a  score  of  SO;  60 
is  a  passing  score.  The  PHA  is  referred  to  the 
TARC.  Within  1  year  after  the  score  is  issued 
to  the  PHA,  the  PHA  must  achieve  a  5-point 
increase  to  continue  recovery  efforts  in  the 
TARC.  If  the  PHA  fails  to  achieve  the  5-point 
increase,  the  PHA  will  be  referred  to  the 


Enforcement  Center.  The  maximum  period  of 
time  for  remaining  in  troubled  status  before 
l>eing  referred  to  the  Enforcement  Center  is 
2  years. 

(h)  To  the  extent  feasible,  while  a 
PHA  is  under  a  referral  to  a  TARC,  all 
services  to  residents  will  continue 
imintemipted. 

§  902.77    Referral  to  the  Enforoement 
Center. 

(a)  Failure  of  a  troubled  PHA  to 
execute  or  meet  the  requirements  of  a 
memorandum  of  agreement  in 
accordance  with  §  902.75  constitutes  a 
substantial  default  in  accordance  with 
§  902.79  and  shall  result  in  referral  to 
the  Enforcement  Center.  The 
Enforcement  Center  is  officially 
responsible  for  recommending  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  that  a  troubled 
performer  PHA  be  declared  in 
substantial  default.  The  Enforcement 
Center  shall  initiate  the  judicial 
appointment  of  a  receiver  or  the 
interventions  provided  in  §  902.83;  and 
may  initiate  limited  denial  of 
participation,  suspension,  debarment, 
the  imposition  of  other  sanctions 
available  to  the  Enforcement  Center 
including  referral  to  the  appropriate 
Federal  govenmient  agencies  or  offices 
for  the  imposition  of  civil  or  criminal 
sanctions. 

(b)  To  the  extent  feasible,  while  a 
PHA  is  under  a  referral  to  the 
Enforcement  Center,  all  services  to 
residents  will  continue  uninterrupted. 

§902.79    Substantiat  default 

(a)  Events  or  conditions  that 
constitute  substantial  default.  The 
following  events  or  conditions  shall 
constitute  substantial  default. 

(1)  HUD  may  determine  that  events 
have  occurred  or  that  conditions  exist 
that  constitute  a  substantial  default  if  a 
PHA  is  determined  to  be  in  violation  of 
Federal  statutes,  including  but  not 
limited  to,  the  1937  Act,  or  in  violation 
of  regulations  implementing  such 
statutory  requirements,  whether  or  not 
such  violations  would  constitute  a 
substantial  breach  or  default  under 
provisions  of  the  relevant  ACC. 

(2)  HUD  may  determine  that  a  PHA's 
failiue  to  satisfy  the  terms  of  a 
memorandum  of  agreement  entered  into 
in  accordance  with  §  902.75,  or  to  make 
reasonable  progress  to  execute  or  meet 
requirements  included  in  a 
memorandiun  of  agreement,  are  events 
or  conditions  that  constitute  a 
substantial  default. 

(3)  HUD  shall  determine  that  a  PHA 
that  has  been  designated  as  troubled  and 
does  not  show  substantial  improvement, 
as  defined  in  §  902.75(g),  in  its  PHAS 


score  in  1  year  following  issuance  of  the 
failed  score  is  in  substantial  default. 

(4)  HUD  may  declare  a  substantial 
breach  or  default  imder  the  ACC,  in 
accordance  with  its  terms  and 
conditions. 

(5)  HUD  may  determine  that  the 
events  or  conditions  constituting  a 
substantial  default  are  limited  to  a 
portion  of  a  PHA's  public  housing 
operations,  designated  either  by 
program,  by  operational  area,  or  by 
development(s). 

(b)  Notification  of  substantial  default 
and  response.  If  information  from  an 
annual  assessment  or  audit,  or  any  other 
credible  source  (including  but  not 
limited  to  the  Office  of  Fair  Housing 
Enforcement,  the  Office  of  the  Inspector 
General,  a  judicial  referral  or  a  referral 
from  a  mayor  or  other  official)  indicate 
^at  there  may  exist  events  or  conditions 
constituting  a  substantial  breach  or 
default,  HUD  shall  advise  a  PHA  of  such 
informaticm.  HUD  is  authorized  to 
protect  the  confidentiality  of  the 
source(s)  of  such  information  in 
appropriate  cases.  Before  taking  further 
action,  except  in  cases  of  apparent  fraud 
or  criminality,  and/or  in  cases  where 
emergency  conditions  exist  posing  an 
imminent  threat  to  the  life,  health,  or 
safety  of  residents.  HUD  shall  afford  the 
PHA  a  timely  opportimity  to  initiate 
corrective  action,  includhig  the 
remedies  and  procedures  available  to 
PHAs  designated  as  troubled  PHAs,  or 
to  demonstrate  that  the  information  is 
incorrect. 

(1)  Form  of  notification.  Upon  a 
determination  or  finding  that  events 
have  occurred  or  that  conditions  exist 
that  constitute  a  substantial  default,  the 
Assistant  Secretary  shall  provide 
written  notification  of  such 
determination  ot  finding  to  the  affected 
PHA.  Written  notification  shall  be 
transmitted  to  the  Executive  Director, 
the  Chairperson  of  the  Board,  and  the 
appointing  authority(ies)  of  the  Board, 
and  shall  include,  but  is  not  limited  to: 

(i)  Identification  of  the  specific 
covenants,  conditions,  and/or 
agreements  under  which  the  PHA  is 
determined  to  be  in  noncompliance; 

(ii)  Identification  of  the  specific 
events,  occurrences,  or  conditions  that 
constitute  the  determined 
noncompliance; 

(iii)  Citation  of  the  communications 
and  opportunities  to  effect  remedies 
afforded  pursuant  to  paragraph  (a)  of 
this  soclioii* 

(iv)  Notification  to  the  PHA  of  a 
specific  time  period,  to  be  not  less  than 
10  calendar  days,  except  in  cases  of 
apparent  fraud  or  other  criminal 
behavior,  and/or  imder  emergency 
conditions  as  described  in  paragraph  (a) 
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of  this  section,  nor  more  than  30 
calendar  days,  during  which  the  PHA 
shall  be  required  to  demonstrate  that  the 
determination  or  finding  is  not 
substantively  accurate;  and 

(v)  Notification  to  the  PHA  that, 
absent  a  satisfactory  response  in 
accordance  with  paragraph  (b)  of  this 
section.  HUD  will  refer  the  PHA  to  the 
Enforcement  Center,  using  any  or  all  of 
the  interventions  specified  in  §902.83, 
and  determined  to  be  appropriate  to 
remedy  the  noncompUance,  citing 
§902.83,  and  any  additional  authority 
for  such  action. 

(2)  Receipt  of  notification.  Upon 
receipt  of  the  notification  described  in 
paragraph  (b)(1)  of  this  section,  the  PHA 
must  demonstrate,  within  the  time 
period  permitted  in  the  notification, 
factual  error  in  HUD'S  description  of 
events,  occurrences,  or  conditions,  or 
show  that  the  events,  occiurences,  or 
conditions  do  not  constitute 
noncompliance  with  the  statute, 
regulation,  or  covenants  or  conditions  to 
which  the  PHA  is  cited  in  the 
notification. 

(3)  Waiver  of  notification.  A  PHA  may 
waive,  in  writing,  receipt  of  expUcit 
notice  from  HUD  as  to  a  finding  of 
substantial  default,  and  voluntarily 
c(msent  to  a  determination  of 
substantial  default.  The  PHA  must 
conciu-  on  the  existence  of  substantial 
defauh  conditions  which  can  be 
remedied  by  technical  assistance,  and 
the  PHA  shall  provide  HUD  with 
written  assurances  that  all  deficiencies 
will  be  addressed  by  the  PHA.  HUD  will 
then  immediately  proceed  with 
interventions  as  provided  in  §  902.83. 

(4)  Emergency  situations.  In  any 
situation  determined  to  be  an 
emergency,  or  in  any  case  where  the 
events  or  conditions  precipitating  the 
intervention  are  determined  to  be  the 
result  of  criminal  or  fraudulent  activity, 
the  Secretary  or  the  Secretary's  designee 
is  authorized  to  intercede  to  protect  the 
residents'  and  HUD's  interests  by 
causing  the  proposed  interventions  to  be 
implemented  without  further  appeals  or 
delays. 

§902.83    intervention*. 

(a)  Interventions  imder  this  part 
(including  an  assumption  of  operating 
responsibilities)  may  be  limited  to  one 
or  more  of  a  PHA's  specific  operational 
areas  (e.g.,  maintenance,  modernization, 
occupancy,  or  financial  management)  or 
to  a  single  development  or  a  group  of 
developments.  Under  this  limited 
intervention  procedure,  HUD  could 
select,  or  participate  in  the  selection  of, 
an  AME  to  assiune  management 
responsibility  for  a  specific 
development,  a  group  of  developments 


in  a  geographical  area,  or  a  specific 
operational  area,  while  permitting  the 
PHA  to  retain  responsibility  for  all 
programs,  operational  areas,  and 
developments  not  so  designated. 

(b)  Upon  determining  that  a  ^ 
substantial  default  exists  under  this 
part,  HUD  may  initiate  any 
interventions  deemed  necessary  to 
maintain  decent,  safe,  and  sanitary 
dwellings  for  residents.  Such 
intervention  may  include: 

(1)  Providing  technical  assistance  for 
existing  PHA  management  staff; 

(2)  Selecting  or  participating  in  the 
selection  of  an  AME  to  provide 
technical  assistance  or  other  services  up 
to  and  including  contract  management 
of  all  or  any  part  of  the  public  housing 
developments  administered  by  a  PHA; 

(3)  Assuming  possession  and 
operatipnal  responsibility  for  all  or  any 
part  of  the  pubUc  housing  administered 
by  a  PHA; 

(4)  Entering  into  agreements, 
arrangements,  and/or  bontracts  for  or  on 
behaff  of  a  PHA,  or  acting  as  the  PHA. 
and  expending  or  authorizing  the 
expepditiue  of  PHA  funds,  irrespective 
of  the  source  of  such  funds,  to  remedy 
the  events  or  conditions  constituting  the 
substantial  default; 

(5)  The  provision  of  intervention  and 
assistance  necessary  to  remedy 
emergency  conditions; 

(6)  After  the  solicitation  of 
competitive  proposals,  select  an 
administrative  receiver  to  manage  and 
operate  all  or  part  of  the  PHA's  housing; 
and 

(7)  Petition  for  the  appointment  of  a 
receiver  to  any  District  Court  of  the 
United  States  or  any  court  of  the  State 
in  which  real  property  of  the  PHA  is 
located. 

(c)  The  receiver  is  to  conduct  the 
affairs  of  the  PHA  in  a  manner 
consistent  with  statutory,  regulatory, 
and  contractual  obligations  of  the  PHA 
and  in  accordance  with  such  additional 
terms  and  conditions  that  the  coiut  may 
provide. 

(d)  The  appointment  of  a  receiver 
piu*suant  to  this  section  may  be 
terminated  upon  the  petition  to  the 
court  by  the  PHA,  the  receiver,  or  HUD. 
and  upon  a  finding  by  the  court  that  the 
circumstances  or  conditions  that 
constituted  substantial  default  by  the 
PHA  no  longer  exist  and  that  the 
operations  of  the  PHA  will  be 
conducted  in  accordance  with 
appUcable  statutes  and  regulations,  and 
contractual  covenants  and  conditipns  to 
which  the  PHA  and  its  public  housing 
prooams  are  subject. 

(e)  HUD  may  take  the  actions 
described  in  this  part  sequentially  or 
simultaneously  in  any  combination. 


§902.86    Resident  petitions  for  remediai 
action. 

The  total  number  of  residents  that 
petition  HUD  to  take  remedial  action 
pursuant  to  sections  6(j)(3)(A)(i)  through 
(iv)  of  the  1937  Act  must  equal  at  least 
20  percent  of  the  residents,  or  the 
petition  must  be  from  an  organization  or 
organizations  of  residents  whose 
membership  must  equal  at  least  20 
percent  of  the  PHA's  residents. 

Appendix  A  to  Part  902 — ^Areas  and 
Items  to  be  Inspected 

AREA:  Site 

Items: 

Fencing  and  Retaining  Walls 

Grounds 

Lighting 

Mail  Boxes/Pro)ect  Signs 

Market  Appeal 

Parking  Lots/Driveways 

Play  Areas  and  Equipment 

Rehise  Disposal 

Roads 

Storm  Drainage 

Walkways 

AREA:  Building  Exterior 

Items: 

Doors 

Fire  Escapes 

Foundations 

Lighting 

Roofs 

Walls 

Windows  ^ 

AREA:  Building  Systems 

Items: 

Domestic  Water 
Electrical  System 
Elevators 
Emergency  Power 
Fire  Protection 
HVAC 
Sanitary  System 

AREA:  Dwelling  Unit 

Items: 

Bathroom 

Cell-for-Aid 

Ceiling 

Doors 

Electrical  System 

Floors 

Hot  Water  Heater 

HVAC  System 

Kitchen 

Lighting 

Outlets/Switches 

Patio/Porch/Balcony 

Smoke  Detector 

Stairs 

Walls 

Windows 

AREA:  Common  Areas  — ~^ 

Items: 

Basement/Garage/Carport 
Qosets/Utility/Mechanical 
Community  Room 
Day  Care 


Halls/Corridors/Stairs 

Kitchen 

Laundry  Room 

Lobby 

Office 

Other  Community  Spaces 

Patio/Porch/Balcony 

Pools  and  Related  Structures 

Restroom 

Storage 

Trash  Collection  Areas 


AREA:  Health  and  Safety 

Items: 

Air  Quality 
Electrical  Hazards 
Elevator 

Emergency/Fire  Exits 
Fire  Escapes 
Flammable  Materials 
Garbage  and  Debris 
Ground  Fault  Interrupters 
Handrails, 
Hazards 


Hot  Water  Heater 

Infestation 

Lead  Paint 

Pools  and  Related  Structures 

Smoke  Detectors 

Dated:  August  27. 1998. 
Deborah  Vincent, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

(FR  Doc.  98-23565  Filed  8-31-98;  8:45  am) 
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REMINDERS 

The  items  in  ttiis  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance.    3 


RULES  GOING  INTO 
EFFECT  SEPTEMBER  1, 
1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kwifnjit  grown  in  California; 
published  8^-96 

COMMERCE  DEPARTMENT 
Census  Bureau 
Foreign  trade  statistics: 
Foreign  military  sales 
shipments;  value  reporting 
requirement;  published  8- 
3-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  arxi 
management 
West  Coast  States  and 
Western  Pacific 
fisheries- 
Western  Pacific 
bottomfish;  published  6- 
29-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Aerospace  manufacturing 
and  rewort^  facilities; 
published  9-1-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications — 

Melengestrd  acetate  arxJ 
oxytetracycline; 
correction;  put)lished  9> 
1-98 
Food  for  human  consumption: 
Irradiation  in  production, 
processing,  and  handling 
of  food- 
Radiation  disclosure 
statements  on  food 
lat>els;  prominence; 
correction;  published  9- 
1-98 
Human  drugs: 

Pediculicide  products  (OTC); 
final  monograph 

Conection;  published  9-1- 
98 


INTERIOR  DEPARTMENT 
Fish  and  Wildiife  Service 
Migratory  bird  hunting: 
Federal  Indian  resen/ations 

and  ceded  larxls  for 

1998-99  season; 

published  9-1-98 
Harvest  infonnation 

program;  participating 

States;  published  9-1-98 
Migratory  t)ird  hunting: 
Seasons,  limits,  and 

shooting  hours; 

estat)lishment.  etc.; 

published  8-31-98 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Sirigle-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  tor 
valuing  benefits; 
published  8-14-98 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Anthropomorphic  test  devices: 
Side  impact  test  dummies; 
dynamic  crash  test; 
put)lished  8-4-98 
Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Air  bag  depowering; 
published  8-28-98 
Head  impact  protection; 
published  8-4-98 
Side  impact  protection — 
Side  impact  test  dummy 
specifications;  \umbar 
spine  inserts-spacers 
and  ribcage  damper 
pistons;  published  4-2- 
98 
Seat  belt  use;  State 
ot)servational  surveys; 
uniform  criteria;  put)lished  9- 
1-98 
TREASURY  DEPARTMENT 
Fiscal  Service 
Bonds  and  notes,  U.S. 
Treasury: 

Series  I  U.S.  savings  bonds; 
offering  circular  arxJ 
governing  regulations; 
published  7-14-98 
Initial  bond  rate 
announcemerrt; 
technical  amendment; 
published  8-28-98    ^ 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Limes  and  avocados  grown 
in — 


Florida;  comments  due  by 
9-11-98;  published  7-13- 
98 
Prunes  (dried)  produced  in 
California;  comments  due  by 
9-8-98;  published  8-7-98 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health    . 
Inspection  Service 

Animal  welfare: 
Primary  enclosures  for  dogs 
and  cats;  comments  due 
by  9-11-98;  published  7- 
13-98 

AGRICULTURE 
DEPARTMENT 

Agricultural  conrvnodities: 
Commercial  sales  financing; 
comments  due  by  9-8-98; 
published  8-7-98 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list— 
Wassenaar  Arrangement 
List  of  Dual-Use  Items; 
implementation; 
commerce  control  list 
revisions  and  reporting 
requirements;  comments 
due  by  9-8-98; 
published  8-7-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Over-the-counter  derivatives; 
concept  release;  comments 
due  by  9-11-98;  published 
6-24-98 

DEFENSE  DEPARTMENT 
Army  Department 

Environmental  quality: 
Radiation  sources  on  army 
land;  comments  due  by  9- 
8-98;  published  7-10-98 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  Prime  enrollment 
procedures;  comments 
due  by  9-8-98;  published 
7-7-98 

EDUCATION  DEPARTMENT 

Special  education  and 
rehabilitative  services: 
Children  with  disabilities; 
personal  preparation 
program  to  improve 
services  and  results; 
comments  due  by  9-8-98; 
published  7-10-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
■    trucks- 


Pre-production  certification 
procedures;  compliance 
assurance  program; 
comments  due  by  9-8- 
98;  published  7-23-98 
Air  programs: 
Outer  Continental  Shelf 
regulations- 
California;  consistency 
update;  comments  due 
bf  9-8-98;  published  8- 
6-98 
Stratospheric  ozone 
protectior>— 
Halon  recycling  and 
recovery  equipment 
certification;  comments 
due  by  9-10-98; 
published  8-11-98 
Halon  recycNng  and 
recovery  equipment 
certification;  comments 
due  by  9-10-98; 
published  8-11-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
poilutants: 

Minnesota;  comments  due 
by  9-11-96;  published  8- 
12-98 
Ohio;  comments  due  by  9- 
8-98;  published  8-7-98 
Air  quality  implementation 
plans;  approval  and 
pronHJlgation;  various 
States: 
California;  comments  due  by 

9-8-98;  published  8-7-98 
Maine;  comments  due  by  9- 
10-98;  published  8-11-98 
Hazardous  waste: 
Identification  and  listing- 
Petroleum  refining  process 
wastes;  larKJ  disposal 
restrictions  for  newly 
hazardous  wastes,  et&;  . 
comments  due  by  9-8- 
98;  published  8-6-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Food  and  food  t>y-products; 
tolerance  requirement 
exemption;  comments  due 
by  9-8-98;  published  7-10- 
98 
Superfund  program: 
Emergency  Planning  and 
Community  Right-to-Know 
Act— 
.   Hazardous  chemical 
reporting  threshokls; 
comments  due  by  9-8- 
98;  published  6-8-98 
Water  programs: 
Pollutants  analysis  test 
procedures;  guidelines — 
Available  cyanide; 
comments  due  by  9-8- 
98;  published  7-7-98 
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FEDERAL 

COMMUNICATIONS  ■ 
COMMISSION 

Radio  stations;  tat)ie  of 
assignments: 
Michigan;  comments  due  by 

9-8-98;  published  7-28-98 
Missouri;  comments  due  by 

9-8-98;  published  7-24-98 
Montana;  comments  due  by 

9-8-98;  published  7-24-98 
Ohio;  comments  due  by  9- 

8-98;  published  7-28-98 
Wyoming;  comments  due  by 

9-8-98;  published  7-24-98 

FEDERAL  ELECTION 
COMMISSION 

Rulemaking  petitions: 
Prohibited  and  excessive 
corrtritxjtions;  ^soft 
nK>ney>;  convnents  due 
by  9-11-98;  published  7- 
13-98 

FEDERAL  HOUSING 

FINANCE  BOARD 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  9-11-98;  puttlished 
7-13-98 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Home  entertainment 
products;  power  output 
claims  for  amplifiers; 
comments  due  by  9-8-98; 
put>listied  7-9-98 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management: 
Utilization  and  disposal — 
Donatk>ns  to  service 
educatkxial  activities; 
comnDents  due  t>y  9^ 
98;  published  8-7-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  labeling— 
Antioxidant  vitamin  A  and 

beta-carotene  and  risk 

in  adults  of 

atherosclerosis, 

coronary  heart  disease, 

and  certain  cancers; 

health  claims; 

comments  due  by  9-8- 

98;  published  6-22-98 
Antioxidant  vitamins  C 

and  E  and  risk  in  adults 

of  atherosclerosis. 


coronary  heart  disease, 
cancers,  and  cataracts; 
health  claims; 
comments  due  by  9-8- 
98;  pubHshed  6-22-98 

B-complex  vitamins, 
k)wered  homocysteine 
levels,  and  risk  in 
adults  of  cardiovascular 
disease;  health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 

Calcium  consumption  by 
adolescents  and  adults, 
bone  density,  and 
fracture  risk;  health 
claims;  comments  due 
by  9-8-98;  put)lished  6- 
22-98 

Chromium  and  risk  in 
adults  of  hyperglycemia 
and  effects  of  glucose 
intolerance;  health 
claims;  comnients  due 
by  9-8-98;  published  6- 
22-98 

Gariic,  serum  cholesterol 
reduction,  and  risk  of 
cardiovascular  disease 
in  adults;  health  claims; 
convnents  due  by  9-8- 
98;  published  6-22-98 

Omega-3  fatty  ackls  and 
risk  in  adults  of 
cardiovascular  disease; 
health  claims; 
comments  due  t>y  9-8- 
98;  published  6-22-98 

Vitamin  K  and  pronx)tion 
of  proper  btood  clotting 
and  improvement  in 
bone  health  in  adults; 
health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 

Zinc  and  t>ody's  at>ility  to 
fight  infection  and  heal 
wounds  in  adults;  health 
claims;  comments  due 
by  9-8-98;  published  6- 
22-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 

Ambulatory  surgical  centers; 
ratesetting  mettKxiok)gy, 
payment  rates  and 
policies,  arxi  covered 
surgk;al  procedures  list; 
comments  due  by  9-10- 
98;  published  8-14-98 

Skilled  nursing  facilities; 
prospective  payment 
system  and  consolidated 


billin;  comments  due  by 

9-11-98;  published  7-13- 

98 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Tritiai  government: 
Indian  rolls  preparation; 

comments  due  t)y  9-8-98; 

published  7-8-98 

INTERIOR  DEPARTMENT 
nsh  and  Wildlife  Service 

Migratory  bird  hunting: 
Seasons,  limits,  and 
sfxx>ting  hours; 
establishment,  etc.; 
comments  due  by  9-7-98; 
published  8-25-98 

INTERIOR  DEPARTMENT  . 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  larxi 
reclamatk>n  plan 
sut>missk)ns: 
Alaska;  convnents  due  by 

9-10-98;  published  8-11- 

98 
Kentucky;  convnents  due  tiy 

9-10-98;  published  8-26- 

98 

JUSTICE  DEPARTMENT 

Immigration  and 

Naturalization  Servic* 

immigration: 
Asylum  and  rermval 
wittihoking  procedures— 
Appleants  who  estatiUsh 
persecution  or  wtx)  may 
be  able  to  avoid 
persecution  in  fvs  or 
her  home  country  by 
rekx:ating  to  anoittier 
area  of  tfiat  country; 
comments  due  by  9-11- 
98;  published  8-4-98 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Indian  Gaming  Regtiteitory  Act: 
Gaming  operations  on 
Indian  lands;  minimum 
internal  control  standards; 
comn>ents  due  by  9-10- 
98;  published  8-11-98 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Strait  of  Juan  De  Fuca  and 
adjacent  coastal  waters, 
WA;  regulated  navigation 
area;  comments  due  by 
9-8-98;  published  7-22-98 


TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainvorthiness  directives: 

Airtxjs;  convnents  due  by  9- 
8-98;  published  8-7-98 

Boeir^;  comments  due  by 
9-8-98;  published  7-7-98 

British  Aerospace; 
convnents  due  by  9-9-98; 
published  8-11-98 

Saab;  comments  due  t>y  9- 
8-98;  published  8-7-98 

Short  Brottwrs;  comments 
due  by  9-8-98;  published 
8-7-98 

Class  D  airspace;  comments-^ 
due  by  9-11-98;  published 
7-28-98 

Class  E  airspace;  convnents 
due  by  9-8-98;  published  8- 
7-98 

Low  offshore  airspace  areas; 
comments  due  tjy  9-8-98; 
published  8-5-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffk: 
operations: 

Uniform  Traffic  Control         ' 
Devices  Manual- 
General  provisions  arvl 
school  areas  traffic 
tontrol;  comments  due 
by  9-8-98;  published 
12-5-97     . 

Oub«ach  effort;  comments 
due  t>y  9-9-98; 
published  6-11-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Tradmg  safe  hartxxs; 
comments  due  by  9-10- 
98;  published  6-12-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Medk:al  t)ene(its: 

Veterans'  Health  Care 
Eligibility  Reform  Act  of 
1996;  irnplementatiorv— 

.    National  enrollment 
system;  hospital  and 
outpatient  care 
provisk}ns;  comments 
due  by  9-8-98; 
published  7-10-98 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— SEPTEMBER  1998 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comnient  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 

PUBUCATION 

15  DAYS  AFTER 
PUBLICATION 

30  DAYS  AFTER 
PUBUCATION 

45  DAYS  AFTER 
PURI ICATION 

60  DAYS  AFTER 
PUBLICATION 

90  DAYS  AFTER 
PUBLICATION 

September  1 

September  16 

October  1 

October  16 

November  2 

November  30 

September  2 

September  17 

October  2 

October  19 

November  2 

December  1 

September  3 

September  18 

Octobers 

October  19 

November  2 

December  2 

September  4 

September  21 

Octobers 

October  19 

November  3 

December  3 

September  8 

September  23 

Octobers 

October  23 

November  9 

December  7 

September  9 

September  24 

October  9 

October  26 

November  9 

Decembers 

September  10 

September  25 

October  13 

October  26 

November  9 

December  9 

September  1 1 

September  28 

October  13 

October  26 

November  10 

December  10 

September  14 

September  29 

October  14 

October  29 

November  13 

December  14 

September  15 

September  30 

October  15 

October  30 

November  16 

December  14 

September  16 

October  1 

October  16 

Novemt)er  2 

Novemt)er  16 

December  15 

September  17 

October  2 

October  19 

November  2 

November  16 

December  16 

September  18 

October  5 

October  19 

November  2 

November  17 

December  17 

September  21 

October  6 

October  21 

November  5 

November  20 

December  21 

September  22 

October  7 

October  22 

November  6 

November  23 

December  21 

September  23 

Octobers 

October  23 

November  9 

November  23 

December  22 

September  24 

October  9 

October  26 

November  9 

November  23 

December  23 

September  25 

October  13 

October  26 

November  9 

Novemt)er  24 

December  24 

(      September  28 

October  13 

October  28 

November  12 

November  27 

December  28 

September  29 

October  14 

October  29 

November  13 

November  30 

December  28 

September  30 

October  15 

October  30 

November  16 

November  30 

December  29 

1 

6 
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Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  ofTicial  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regtdaxions  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gpo.gov/nara/index.html 
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GPO  Access  User  Support  Team  via: 

•     Phone:  toil-fr^:  1-888-293-6498 
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Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  AvaiUMe 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883.  June  10,  1998).  Our 
address  is:  http://wwwjiara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  httpV/www.plainlanguage.gov 
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fedreg. 
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established  under  the  Federal  Register  Act.  Under  44  U.S.Q  1507, 
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The  online  edition  of  the  Federal  Register  is  issued  under  the 
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Portable  Document  Format,  including  full  text  and  all  graphics), 
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On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  infonnation  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccessOgpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S555,  or  $607  for  a  combined  Federal  Register,  Federal 
Rej^ster  Index  and  List  of  CFR  Sections  Affected  (LSA) 
suMcription;  the  microfiche  edition  of  the  Federad  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  chaige 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  ^up  of  pages  as  actually  bound;  or  Sl^^for 
each  issue  in  micronche  form.  All  prices  include  regtftar  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
roreign  handling.  Remit  check  or  monev  order,  made  payable  to 
the  Superintendent  of  Documents,  or  cnarge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  63  FR  12345. 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
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FOR: 
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Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  Tinding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  sp>eciric  agency  regulations. 


WASHINGTON,  DC 

WHEN:  September  15,  1998  at  9:00  a.m. 
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(3  blocks  north  of  Union  Station  Metro) 
R£SERVATI(mS:  202-523-4538 

NEW  YORK  CITY 

WHEN:  September  22,  1998  at  9:00  a.m. 
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New  York,  New  Yoric 
RESERVATIONS:  1-800-688-9889  x  0 

(Federal  Information  Center) 
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Proposed  collection;  comment  request,  46791-46792 

Federal  Crop  insurance  Corporation 

PROPOSED  RULES 
Administrative  regulations: 
Federal  crop  insurance  program — 
Nonstandard  underwriting  classification  system, 
46703-46705 
Crop  insurance  regulations: 
Grapes.  46706-46708 

\  •  ' 

Federal  Energy  Regulatory  Commission  '     ■> 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  46779 
Electric  rate  and  corporate  regulation  filings: 

Niagara,  Mohawk  Power  Corp.  et  al.,  46784-46786 

Northeast  Utilities  Service  Co.  et  al.,  46787 

PJM  Interconnection,  L.L.C..  et  al.,  46787-46790 
Environmental  statements;  availability,  etc.: 

J.M.  Miller  Enterprises,  Inc.,  46790 
Applications,  hearings,  determinations,  etc.: 

Caprock  Pipehne  Co.,  46780 

Cincinnati  Ga9  &  Electric  Co.  et  al..  46780 

Dynegy  Midstream  Pipeline,  Inc.,  46780 

KN  Interstate  Gas  Transmission  Co..  46780-46781 

Koch  Gateway  Pipeline  Co..  46781 

Maritimes  &  Northeast  Pipeline.  L.L.C..  46781-46782 

Midcoast  Interstate  Transmission.  Inc..  46782-46783 

Northeast  Utilities  Service  Co..  46783 

Northern  Natural  Gas  Co.,  46783 

Williams  Gas  Pipelines  Central.  Inc..  46783^6784 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  46792 
Formations,  acquisitions,  and  mergers,  46792-46793 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
46d02 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Ampicillin  trihydrate  for  sterile  suspension;  correction, 

46652 
Clenbuterol;  correction,  46652 

PROPOSED  RULES 

Biological  products: 
Biologies  license  implementation;  establishment  and 
product  licenses  elimination 
Correction,  46718 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request;  correction.  46799 
Meetings: 
Technical  Electronic  Product  Radiation  Safety  Standards 
Committee.  46799 
Reporting  and  recordkeeping  requirements.  46799-46800 

Food  and  Nutrition  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  46749-46750 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Payette  National  Forest.  ID,  46750-46751 
Meetings: 

Klamath  Provincial  Advisory  Committee.  46751 

General  Accounting  Office 

NOTICES 
Meetings: 
Federal  Accounting  Standards  Advisory  Board,  46793 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
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Science  and  Technology  Policy  Office 
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prosecutorial  authority  representatives;  participation 
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See  Research  and  Special  Programs  Administration 
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Rules  and  Regulations 


Federal  Register 

VoL  63,  No.  170 

Wednesday,  September  2,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

Ttte  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart905 

[Doctot  Na  FV96-M5-3  PR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Increased 
Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  increases  the 
assessment  rate  from  $0.0035  to 
$0.00385  per  */s  bushel  carton 
established  for  the  Citrus 
Administrative  Committee  (Committee) 
under  Marketing  Order  No.  905  for  the 
1998-99  and  subsequent  fiscal  periods. 
The  Committee  is  responsible  ior  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  citrus 
grown  in  Florida.  Authorization  to 
assess  citrus  handlers  enables  the 
Committee  to  incvir  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  period  began 
August  1  and  ends  July  31.  The 
assessment  rate  will  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 
EFFECTIVE  DATE:  September  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Jamieson,  Southeast  Marketing 
Field  Office,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  P.O.  Box  2276, 
Winter  Haven,  FL  33883-2276; 
telephone:  (941)  299-4770,  Fax:  (941) 
299-5169;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  Marketing  Order 


Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632. 

SUPPLEMENTARY  INFORMATKM:  This  rule 
is  issued  under  Marketing  Agreement 
No.  84  and  Order  No.  905.  both  as 
amended  (7  CFR  part  905),  regulating 
the  handling  of  Oranges,  Grapefruit. 
Tangerines,  and  Tangelos  grown  in 
Florida,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agriculttiral  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act" 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Florida  citrus  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  citrus 
beginning  August  1, 1998,  and  continue 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  imless  they  present  an 
irreconcilable  conflict  with  this  ijule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
vnth  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opporttinity  for  - 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  1998-99  and  subsequent  fiscal 


periods  from  $0.0035  to  $0.00385  per  Vs 
bushel  carton  handled. 

The  Florida  citrus  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida.  They  are  faiailiar  with 
the  Committee's  needs  and  with  the 
costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
perscms  have  an  opportimity  to 
participate  and  provide  input. 

For  the  1996-97  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 

The  Committee  met  on  May  22, 1998, 
and  imanimously  recommended  1998- 
99  expenditures  of  $242,275  and  an 
assessment  rate  of  $0.00385  per  Vs 
bushel  carton  of  citrus.  In  comparison, 
last  year's  budgeted  expenditures  were 
$242,000.  The  assessment  rate  of 
$0.00385  is  $0.00035  higher  than  the 
rate  currently  in  effect.  Shipments  of 
fresh  citrus  for  the  1997-98  season  are 
expected  to  be  less  than  the  Committee's 
initial  estimate  of  65,000,000  cartons. 
Estimated  shipibents  for  1998-99  are 
61,500,000  cartons,  or  3,500,000  million 
cartons  less  than  the  1997-98  estimate — 
Due  to  the  anticipated  reduction  in  fresh 
shipments  of  Florida  citrus  to  interstate 
and  export  markets,  the  Committee 
voted  to  increase  the  assessment  rate  to 
generate  funds  necessary  to  meet 
Committee  operating  expenditures,  and 
maintain  an  adequate  operating  reserve. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
1998-99  year  include  $155,800  for 
salaries  and  benefits,  $36,000  for 
Manifest  Department-FDACS,  $18,400 
for  insurance  and  bonds,  and  $12,325 
for  retirement  plan.  Budgeted  expenses 
for  these  items  in  1997-98  were 
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$141,450,  $36,000,  $16,500.  and 
$11,200,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Florida  citrus.  As 
mentioned  earlier,  citrus  shipments  for 
1998-99  are  estimated  at  61,500,000 
cartons  which  should  provide  $236,775 
in  assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  should 
be  adequate  to  cover  budgeted  expenses. 
Fimds  in  the  reserve  (currently 
$109,371)  will  be  kept  within  the 
maximum  permitted  by  the  order 
(approximately  one-half  of  one  Hscal 
period's  expenses;  §905.42). 

The  assessment  rate  established  in 
this  rule  wrill  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  will  be 
in  eCfect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1998-99  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

Pursuant  to  requirements  Set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiiral  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
-     -    AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
-\       regulatory  actions  to  the  scale  of 

business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  ovm 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 


There  are  approximately  11,000 
producers  of  citrus  in  the  production 
area  and  approximately  109  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultviral 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  Florida 
citrus  producers  and  handlers  may  be 
classified  as  small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  1998-99 
and  subsequent  fiscal  periods  from 
$0.0035  per  4/5  bushel  carton  to 
$0.00385  per  4/5  bushel  carton  handled. 
The  Committee  unanimously 
recommended  1998-99  expenditures  of 
$242,275  and  an  assessment  rate  of 
$0.00385  per  4/5  bushel  carton.  The 
assessment  rate  of  $0.00385  per  4/5 
bushel  carton  is  $0.00035  higher  than 
the  1997-98  rate.  The  quantity  of 
assessable  citrus  for  the  1998-99  season 
is  estimated  at  61,500,000  cartons.  Thus, 
the  $0.00385  rate  should  provide 
$236,775  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  interest  income  and  funds  from  the 
Committee's  authorized  reserve,  should 
be  adequate  to  meet  this  year's 
expenses. 

The  Committee  estimates  a  reduced 
amount  of  fiesh  shipments  of  Florida 
citrus  for  the  1998-99  season.  They 
unanimously  recommended  1998-99 
expenditures  of  $242,275  which 
included  increases  in  staff  salaries  and 
benefits,  and  equipment  rental. 
Equipment  rental  is  budgeted  at  $2,200 
for  1998-99  and  last  year  it  vns 
budgeted  at  $800.  The  major 
expenditures  recommended  by  the 
Committee  for  the  1998-99  year  include 
$155,800  for  salaries  and  benefits, 
$36,000  for  Manifest  Department- 
FDACS,  $18,400  for  insurance  and 
bonds,  and  $12,325  for  retirement  plan. 
Budgeted  expenses  for  these  items  in 
1997-^8  were  $141,450,  $36,000, 
$16,500,  and  $11,200,  respectively. 

Due  to  the  anticipated  reduction  of 
fresh  shipments,  the  Committee  voted  to 
increase  the  assessment  rate  to  generate 
the  funds  necessary  to  meet  the 
Committee's  operating  expenses  and 
maintain  an  adequate  operating  reserve. 
The  Committee's  authorized  reserve 
(approximately  one-half  of  one  fiscal 
period's  expenses)  is  currently 
$109,371.  The  revenue  from 
assessments,  along  with  interest  income 
and  funds  from  die  Committee's 
authorized  reserve,  should  be  adequate 
to  cover  budgeted  expenses. 


Prior  to  arriving  at  its  1998-99  budget 
of  $242,275,  the  Committee  considered 
information  from  various  sources,  such 
as  the  Conunittee's  Budget  Sub- 
Committee.  Alternative  expenditure 
levels  were  discussed.  However,  it  was 
determined  that  the  increases  in 
salaries,  benefits,  and  equipment  were 
needed  and  justified.  The  assessment 
rate  of  $0.00385  per  4/5  bushel  carton 
of  assessable  Florida  citrus  was  then 
determined  by  dividing  the  total 
recommended  budget  by  the  qiiantity  of 
assessable  citrus,  estimated  at 
61,500,000  4/5  bushel  cartons  for  the 
1998-99  fiscal  period.  This  is 
approximately  $5,500  below  the 
anticipated  expenses.  Assessment 
income,  along  with  interest  income  and 
funds  firom  the  Committee's  authorized 
reserve,  should  be  adequate  to  cover 
budgeted  expenses,  which  the 
Committee  determined  to  be  acceptable. 

There  are  several  varieties  of  citrus 
regulated  imder  the  order.  In  the  1997- 
98  season,  the  f.o.b.  price  ranged  from 
aroimd  $5.83  to  $6.71  for  oranges,  bom 
around  $5.26  to  $6.31  for  grapefruit,  and 
from  aroimd  $7.17  to  $20.39  for 
speciality  citrus.  Depending  on  the 
volume  and  variety  produced  by  the 
individual  growef ,  the  price  for  Florida 
citrus  during  the  1998-99  season  is 
expected  to  range  between  $5.26  and 
$20.39  per  4/5  bushel  carton.  Therefore, 
the  estimated  assessment  revenue  for 
the  1998-99  fiscal  period  as  a 
percentage  of  total  grower  revenue 
could  range  between  0.02  and  0.07 
percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
Florida  citrus  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  May  22, 1998, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Florida  citrus 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 
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The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  July  16, 1998  (63  FR  38347). 
Copies  of  the  proposed  rule  were  also 
mailed  or  sent  via  facsimile  to  all  citrus 
handlers.  Finally,  the  proposal  was 
made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register.  A  30- 
day  comment  period  ending  August  17, 
1998,  was  provided  for  interested 
persons  to  respond  to  the  proposal.  No 
comments  were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  1998-99  fiscal  period 
began  on  August  1, 1998,  and  the  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
citrus  handled  during  such  fiscal 
period;  (2)  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (3)  handlers  are  already  receiving 
1998-99  crop  citrus  from  growera;  (4) 
handlers  are  aware  of  this  rule  which 
was  imanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (5)  a  30-day 
comment  period  was  provided  and  no 
comments  were  received. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  amended  as 
follows: 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  905.235  is  revised  to  read 
as  follows: 

§905.235    Assessment  rate. 

On  and  after  August  1, 1998,  an 
assessment  rate  of  $0.00385  per  4/5 
bushel  carton  is  established  for 


assessable  Florida  citrus  covered  under 
the  order. 

Dated:  August  26. 1998. 

Robert  C  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  98-23515  Filed  9-1-98;  8:45  am) 

BILUNG  COOE  M10-02-P 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  924 

pocket  No.  FV98-924-1  FR] 

Fresh  Prunes  Grown  in  Designated 
Counties  in  Washington  and  Umatilla 
County,  Oregon;  Increased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the 
Washington-Oregon  Fresh  Prune 
Marketing  Committee  (Committee) 
under  Marketing  Order  No.  924  for  the 
1998-99  and  subsequent  fiscal  periods 
bom  $0.75  to  $1.00  per  ton  of  Cresh 
prunes  handled.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  fresh  prunes  growm  in 
designated  coimties  in  Washington  and 
Umatilla  County,  Oregon.  Authorization 
to  assess  fresh  prime  handlers  enables 
the  Committee  to  incur  expenses  that 
are  reasonable  and  necessary  to 
administer  the  program.  The  1998-99 
fiscal  period  began  April  1  and  ends 
March  31.  The  assessment  rate  will 
remain  in  effect  indefinitely  imless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  September  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  Room  369,  Portland, 
OR  97204;  telephone:  (503)  326-2724, 
Fax:  (503)  326-7440  or  George  J. 
Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting.Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Room 
2525-S,  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632. 


8UPPI.EMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  924,  both  as  amended  (7 
CFR  part  924),  regulating  the  handling 
of  fresh  prunes  grown  in  designated 
counties  in  Washington  and  Umatilla 
County,  Oregon  hereinafter  referred  to 
as  the  "order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  fresh  prune  handlera  are 
subject  to  assessments.  Fimds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  v^ll  be 
appUcable  to  all  assessable  fresh  prunes 
beginning  April  1, 1998,  and  continue 
until  modified,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
pohcies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obUgation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  woidd  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  1998-99  and  subsequent  fiscal 
periods  from  $0.75  to  $1.00  per  ton  of 
fresh  prunes  handled. 

The  order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  Committee  consists  of 
six  producer  members  and  three  handler 
members,  each  of  whom  is  familiar  with 
the  Committee's  needs  and  with  the 
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costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  budget  and 
assessment  rate  were  discussed  at  a 
public  meeting  and  all  directly  affected 
persons  had  an  opportunity  to 
participate  and  provide  input. 

For  the  1997-98  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  of  $0.75  per  ton  that 
would  continue  in  effect  from  fiscal 
period  to  fiscal  period  indiafinitely 
imless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 

The  Committee  met  on  June  3, 1998, 
and  unanimously  reconunended  1998- 
99  expenditures  of  $7,003  and  an 
assessment  rate  of  $1.00  per  ton  of  fresh 
prunes  handled  diuing  the  1998-99  and 
subsequent  fiscal  periods.  In 
comparison,  last  year's  budgeted 
expenditures  were  $7,233.  The 
assessment  rate  of  $1.00  is  $0.25  more 
than  the  rate  currently  in  effect.  The 
Committee  recommended  an  increased 
assessment  rate  because  the  aurent  rate 
would  not  generate  enough  income  to 
adequately  administer  the  program.  The 
Committee  decided  that  an  assessment 
rate  of  more  than  $1.00  would  generate 
income  in  excess  of  that  needed  to 
adequately  administer  the  program. 

Major  expenses  recommended  by  the 
Committee  for  the  1998-99  fiscal  period 
include  $2,880  for  manager  salary, 
$1,000  for  travel,  $528  for  rent  and 
maintenance,  and  $475  for  audit. 
Budgeted  expenses  for  these  items  in 
1997-98  were  $2,880,  $1,000,  $440,  and 
$465,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  prunes.  Fresh  prune 
shipments  for  the  year  are  estimated  at 
4,800  tons,  which  should  provide 
$4,800  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  funds  from  the  Committee's 
authorized  reserve,  should  be  adequate 
to  cover  budgeted  expenses.  Fimds  in 
the  reserve  (currently  $6,709)  will  be 
kept  within  the  maximum  permitted  by 
the  order  of  approximately  one  fiscal 
period's  operational  expenses  (§  924.42). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  imless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 


Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  fixim  the  Committee  or  the 
Etepartment.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1998-99  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

Piu^uant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  piu^uant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  350 
producers  of  fresh  prunes  in  the 
production  area  and  approximately  30 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000  and  small 
agricultiural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  besh 
prime  producers  and  handlers  may  be 
classified  as  small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  1998-99 
and  subsequent  fiscal  periods  from 
$0.75  to  $1.00  per  ton  of  fresh  prunes 
handled.  The  Committee  met  on  June  3, 
1998,  and  unanimously  recommended 
1998-99  expenditiues  of  $7,003  and  an 
assessment  rate  of  $1.00  per  ton  of  fresh 
prunes  handled.  In  comparison,  last 
year's  budgeted  expendltiues  were 
$7,233.  The  assessment  rate  of  $1.00  is 
$0.25  more  than  the  rate  currently  in 
effect.  The  Committee  recommended  an 


increased  assessment  rate  because  the 
aurent  rate  would  not  generate  enough 
income  to  adequately  administer  the 
program.  The  Committee  decided  that 
an  assessment  rate  of  more  than  $1.00 
would  generate  income  in  excess  of  that 
needed  to  adequately  administer  the 
program. 

Major  expenses  recommended  by  the 
Committee  for  the  1998-99  fiscal  period 
include  $2,880  for  manager  salary, 
$1,000  for  travel,  $528  for  rent  and 
maintenance,  and  $475  for  audit. 
Budgeted  expenses  for  these  items  in 
1997-98  were  $2,880,  $1,000,  $440,  and 
$465,  respectively. 

The  assessment  rate  recommended  by 
the  Conunittee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  prunes.  Fresh  prune 
shipments  for  the  year  are  estimated  at 
4,800  tons,  which  should  provide 
$4,800  in  assessment  income.  Income 
derived  bom  handler  assessments,  along 
with  funds  fit)m  the  Committee's 
authorized  reserve,  should  be  adequate 
to  cover  budgeted  expenses.  The  reserve 
is  within  the  maximum  permitted  by  the 
order  of  approximately  one  fiscal 
period's  operational  expenses  (§  924.42). 

Recent  price  information  indicates 
that  the  grower  price  for  the  1998-99 
marketing  season  will  range  between 
$200  and  $500  per  ton  of  fr^sh  prunes 
handled.  Therefore,  the  estimated 
assessment  revenue  for  the  1998-99 
fiscal  period  as  a  percentage  of  total 
grower  revenue  will  range  between  0.20 
and  0.50  percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the  fresh 
prune  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  Jime  3, 1998, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  fresh  prune 
handlers.  As  with  all  Federal  marketing 
order  prognims,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
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duplicate,  overlap,  or  conflict  with  this 
rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  July  16, 1998  (63  FR  38349). 
The  proposal  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register.  A  30-day  comment 
period  ending  August  17, 1998,  was 
provided  for  interested  persons  to 
respond  to  the  proposaL  No  comments 
were  received. 

After  consideration  of  all  relevant 
material  pi-esented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  1998-99  fiscal  period 
began  on  April  1, 1998,  and  the  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
fresh  prunes  handled  during  such  fiscal 
period;  (2)  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years;  and  (4)  a  30-day  comment  period 
was  provided  and  no  comments  were 
received. 

List  of  Subjects  in  7  CFR  Part  924 

Marketing  agreements.  Plums.  Prunes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  924  is  amended  as 
follows: 

PART  924— FRESH  PRUNES  GROWN 
IN  DESIGNATED  COUNTIES  IN 
WASHINGTON  AND  UMATILLA 
COUNTY.  OREGON 

1,  The  authority  citation  for  7  CFR 
part  924  continues  to  read  as  follovra: 

Authority:  7  U.S.C.  «01-674. 
S924.236    [Amended] 

2.  Section  924.236  is  amended  by 
removing  the  words  "April  1, 1997," 
and  adding  in  their  place  "April  1, 
1998,"  and  by  removing  "$0.75"  and 
adding  in  its  place  "$1.00." 


Dated:  August  26, 1998. 
Robert  C  Keeney, 

Deputy  Administmtor,  Fruit  and  Vegetable 
Programs. 
(FR  Doc  9a-23S14  Filed  9-1-98;  8:45  am] 

SaUNQ  CODE  341IMa-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servica 

7  CFR  Part  927 

[DockM  Na  FV96-027-1  FR] 

Winter  Peara  Grown  in  Oregon  and 
Waahington;  hicraaaad  Aaaaaamant 
Rate 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the 
Winter  Pear  Control  Committee 
(Committee)  under  Marketing  Order  No. 
927  for  the  1998-99  and  subsequent 
fiscal  periods  from  $0.44  to  $0.49  per 
standard  box  of  winter  pears  handled. 
The  Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  winter 
pears  grown  in  Oregon  and  Washington. 
Authorization  to  assess  winter  pear 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  1998-99  fiscal  period  began  July  1 
and  ends  June  30.  The  assessment  rate 
will  remain  in  efiiect  indefinitely  imless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  September  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  1220 
SW  Third  Avenue,  Room  369,  Portland, 
OR  97204;  telephone:  (503)  326-2724. 
Fax:  (503)  326-7440  or  George  J. 
Kelhart,  M^keting  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs  AMS,  USDA,  Room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
No.  89  and  Order  No.  927,  both  as 
amended  (7  CFR  part  927).  regulating 
the  handling  of  winter  peara  grown  in 


Oregon  and  Washington  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conJFormance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  winter  pear  handlers  are 
subject  to  assessments.  Fimds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  winter  pears 
beginning  July  1, 1998,  and  continue 
until  modified,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
poUcies,  imless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entiy  of  the  ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  1998-99  and  subsequent  fiscal 
periods  frx>m  $0.44  to  $0.49  per  standard 
box  of  winter  peara  handled. 

The  order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  bom  handlere  to  administer 
the  program.  The  Committee  consists  of 
six  producer  members  and  six  handler 
members,  each  of  whom  is  familiar  with 
the  Committee's  needs  and  with  the 
costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  budget  and 
assessment  rate  were  discussed  at  a 
public  meeting  and  all  direcUy  affected 
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persons  had  an  opportunity  to 
participate  and  provide  input. 

For  me  1997-98  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  of  $0.44  per  standard 
box  that  would  continue  in  effect  firom 
fiscal  period  to  fiscal  period  indefinitely 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  a\tailable  to  the  Secretary. 

The  Commit^e  met  on  May  29. 1998, 
and  unanimously  recommended  1998- 
99  expenditures  of  $7,958,083  and  an 
assessment  rate  of  $0.49  per  standard 
box  of  winter  pears  handled  during  the 
1998-99  and  subsequent  fiscal  periods. 
In  comparison,  last  year's  budgeted 
expenditures  were  $8,066,790.  The 
assessment  rate  of  $0.49  is  $0.05  more 
than  the  rate  currently  in  effect.  The 
Committee  recommended  an  increased 
assessment  rate  because  the  current  rate 
would  not  generate  enough  income  to 
adequately  administer  the  program.  The 
Committee  decided  that  an  assessment 
^  rate  of  more  than  $0.49  would  generate 
income  in  excess  of  that  needed  to 
adequately  administer  the  program. 

Major  expenses  recon>mended  by  the 
Committee  for  the  1998-99  fiscal  period 
include  $6,719,500  for  paid  advertising, 
$460,925  for  contingencies  (i.e., 
unforeseen  expenses),  $302,000  for 
improvement  of  winter  pears,  $182,785 
for  salaries,  and  $75,000  for  market 
development.  Budgeted  expenses  for 
these  items  in  1997-98  were  $7,010,550. 
$268,632,  $346,200,  $161,549,  and 
$75,000,  respectively. 

Tbe  assessment  rate  recommended  by 
the  Conunittee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  winter  pears.  Winter  pear 
shipments  for  the  year  are  estimated  at 
15,100,000  standard  boxes,  which 
should  provide  $7,399,000  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (currently 
$470,000]  will  be  kept  within  the 
maximum  permitted  by  the  order  of 
approximately  one  fiscal  period's 
expenses  (§  927.42). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  imless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  will  be 
.  in  effect  for  an  indefinite  period,  the 


Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
E)epartment.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  1998-99  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  piu^uant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,800 
producers  of  winter  pears  in  the 
production  area  and  approximately  90 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  winter 
pear  producers  and  handlers  may  be 
classified  as  small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  1998-99 
and  subsequent  fiscal  periods  from 
$0.44  to  $0.49  per  standard  box  of 
winter  pears  handled.  The  Committee 
met  on  May  29, 1998,  and  unanimously 
recommended  1998-99  expenditures  of 
$7,958,083  and  an  assessment  rate  of 
$0.49  per  standard  box  of  winter  pears 
handled  during  the  1998-99  and 
subsequent  fiscal  periods.  In 
comparison,  last  year's  budgeted 
expenditures  were  $8,066,790.  The 
assessment  rate  of  $0.49  is  $0.05  more 
than  the  rate  currently  in  effect.  The 


Committee  recommended  an  increased 
assessment  rate  because  the  current  rate 
would  not  generate  enough  income  to 
adequately  administer  the  program.  The 
Conunittee  decided  that  an  assessment 
rate  of  more  than  $0.49  would  generate 
income  in  excess  of  that  needed  to 
adequately  administer  the  program. 

Major  expenses  recommended  by  the 
Committee  for  the  1998-99  fiscdl  period 
include  $6,719,500  for  paid  advertising. 
$460,925  for  contingencies  (i.e., 
unforeseen  expenses).  $302,000  for 
improvement  of  winter  pears.  $182,785 
for  salaries,  and  $75,000  for  market 
development.  Budgeted  expenses  for 
these  items  in  1997-98  were  $7,010,550. 
$268,632.  $346,200.  $161,549.  and 
$75,000,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  winter  pears.  Winter  pear 
shipments  for  the  year  are  estimated  at 
15.100.000  standard  boxes,  which 
should  provide  $7,399,000  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  vtrith 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
This  amount  is  within  the  maximum 
permitted  by  the  order  of  approximately 
one  fiscal  period's  expenses  (§  927.42). 

Recent  price  information  indicates 
that  the  grower  price  for  the  1998-99 
marketing  season  will  range  between 
$6.18  and  $10.78  per  standard  box.of 
winter  pears  handled.  Therefore,  the 
estimated  assessment  revenue  for  the 
1998-99  fiscal  period  as  a  percentage  of 
total  grower  revenue  will  range  between 
5  and  8  percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  imiform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
winter  pear  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  May  29, 1998, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  winter  pear 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
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duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  July  21. 1998  (63  FR  39037). 
The  proposal  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register.  A  3D-day  comment 
period  ending  August  20. 1998.  was 
provided  for  interested  persons  to 
respond  to  the  proposal.  No  comments 
were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
iniiormation  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Piirsuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  1998-99  fiscal  period 
began  on  Jiily  1. 1998.  and  the  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
winter  pears  handled  during  such  fiscal 
period:  (2)  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years;  and  (4)  a  30-day  comment  period 
was  provided  and  no  comments  were 
received. 

List  of  Sidbjects  in  7  CFR  Part  927 

Mariceting  agreements,  Pears. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  927  is  amended  as 
follows: 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON  AND  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  927  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
i927.23e    [Anwndacq 

2.  Section  927.236  is  amended  by 
removing  the  words  "July  1. 1997."  and 
adding  in  their  place  die  words  "July  1. 
1998."  and  by  removing  "$0.44"  and 
adding  in  its  place  "$0.49." 


Dated:  August  26, 1998. 

Roosrt  Q.  Komcy. 

Deputy  Administzator,  Fruit  and  Vegetable 
Programs. 

[FR  Doc  98-23512  Filed  »-l-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agrlcultural  Marketing  Service 

7CFRPan953 

[Dodwt  Na  FV96-05a-1  RR] 

Irish  Potatoes  Grown  in  Southsaslem 
Ststesj  Incrssssd  Asssssment  Rste 

AOBICY:  Agricultiual  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUNMARY:  The  Department  of 
Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  increased  the  assessment  rate 
established  for  the  Southeastern  Potato 
Committee  (Committee)  under 
Marketing  Order  No.  953  for  the  1998- 
99  and  subsequent  fiscal  periods  from 
$0.0075  to  $0.01  per  hundredweight  of 
potatoes  handled.  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  frish  potatoes  grown  in  two 
southeastern  States  (Virginia  and  North 
Carolina).  Authorization  to  assess  potato 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  begins  June  1  and  ends 
May  31.  The  assessment  rate  will 
remain  in  efiisct  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  October  2, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Wendland,  DC  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  P.O.  Box  96456.  room 
2525-S,  Washington.  DC  20090-6456; 
telephone:  202-720-2491.  Fax:  202- 
205-6632;  or  George  Kelhart,  Technical 
Advisor.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  202-720- 
2491.  Fax:  202-205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  also  at  the  above 
address,  telephone,  and  Fax. 

SUPPLEUCNTARY  INFORMATION:  This  rule 
is  issued  imder  Mariceting  Agreement 
No.  104  and  Order  No.  953,  both  as 
amended  (7  CFR  part  953),  regulating 
the  handling  of  Irish  potatoes  grown  in 


two  southeastern  States  (Virginia  and 
North  Carolina),  hereinafter  refierred  to 
as  the  "order."  The  order  is  effective 
under  the  Agricultmal  Mariceting 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder     ' 
Executive  Order  12988,  Qvil  Justice 
Reform.  Under  the  mariuting  order  now 
in  efiisct.  Viiginia-North  Carolina  potato 
handlers  are  subject  to  assessments. 
Fimds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  potatoes  be^nning  Jime  1. 
1998.  and  continuing  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Sudi 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
enfry  of  the  ruling. 

This  rule  continues  to  increase  the 
assessment  rate  established  for  the 
Committee  for  the  1998-99  and 
subsequent  fiscal  p>eriods  fit}m  $0.0075 
to  $0.01  per  hundredweight  of  potatoes 
handled. 

The  Southeastern  Potato  Marketing 
Order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  aimual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Southeastern  potatoes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
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assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  afl'ected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1996-97  and  subsequent  fiscal 
periods  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  of  $0.0075  per 
hundredweight  of  potatoes  handled  that 
would  continue  in  effect  firom  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  Committee  met  on  April  16, 1998, 
and  unanimously  recommended  1998- 
99  expenditures  of  $12,000,  the  same  as 
last  year.  The  major  expenditures 
include  $7,700  for  the  manager's  and 
secretarial  salaries  and  $1,000  for  travel 
expenses.  These  and  all  other  expense 
items  are  budgeted  at  last  year's 
amounts. 

Regarding  the  assessment  rate,  after 
considering  several  options,  the 
Committee  concluded  that  the  former 
rate  of  $0.0075  per  hundredweight 
would  not  be  adequate  for  the  1998-99 
fiscal  period  for  the  following  reasons. 
The  Committee's  operating  reserve  was 
only  $5,000  and  was  expected  to  be 
quickly  exhausted.  The  reserve  was  the 
lowest  ever  for  any  of  the  Committee's 
fiscal  periods  except  one.  Also,  wet 
fields  caused  delayed  plantings  and 
unfavorable  growing  conditions, 
resulting  in  potato  plant  stands 
estimated  to  be  20  percent  below 
normal.  As  a  result  of  this  and  other 
factors,  the  Committee  projected  that 
during  the  industry's  brief, 
predominately  Jime  and  July,  shipping 
and  assessing  period,  its  total  potato 
volume  to  be  handled  would  be  down 
at  least  100,000  hundredweight. 
Therefore,  the  Committee  unanimously 
recommended  an  assessment  rate  of 
$0.01  per  hundredweight.  $0.0025 
higher  than  the  rate  formerly  in  effect. 

The  assessment  rate  recommended  by 
the  Committee  was  based  on  projected 
fresh  market  shipments  of  1,200,000 
hundredweight  (cwt)  of  Southeastern 
potatoes,  which  should  provide  $12,000 
in  assessment  income.  However,  recent 
information  indicates  that  these 
shipments  will  only  be  approximately 
900,000  cwt,  providing  about  $9,000  in 
assessments.  But  this  income,  along 
with  funds  frtim  the  Committee's 
authorized  operating  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  at  the  begiiming  of 
the  1997-98  fiscal  period  were 
estimated  at  only  $5,000.  Funds  in  the 
reserve  are  now  expected  to  be  about 


$2,000,  well  within  the  maximum 
permitted  by  the  order  of  approximately 
one  fiscal  period's  expenses  (§  953.35). 

'The  assessment  rate  will  continue  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the     - 
Committee  or  other  availiBble 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meat  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expense,s  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  imdertaken  as  necessary.  The 
Committee's  1998-99  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibilitv. 

There  are  approximately  85  producers 
of  Southeastern  potatoes  in  the 
production  area  and  approximately  40 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
Southeastern  potato  producers  and 
handlers  may  be  classified  as  small 
entities. 

This  rule  continues  to  increase  the 
assessment  rate  established  for  the 
Southeastern  Potato  Committee  and 


collected  from  handlers  for  the  1998-99 
and  subsequent  fiscal  periods  bom 
$0.0075  per  hundredweight  to  $0.01  per 
hundredweight  of  potatoes  handled. 
Both  the  $0.01  assessment  rate  and  the 
1998-89  budget  of  $12,000  were 
unanimously  recommended  by  the 
Committee  at  its  April  16, 1998, 
meeting.  The  assessment  rate  continued 
in  effect  by  this  action  is  $0.0025  higher 
than  the  1997-98  rate.  The  Committee 
recommended  an  increased  assessment 
rate  to  help  o^et  the  smaller  projected 
crop  of  assessable  Southeastern  potatoes 
in  1998.  Recent  information  indicates 
these  shipments  vdll  only  be 
approximately  900,000  hundredweight 
(cwt).  about  400,000  cwt  less  than  the 
1997  crop,  to  provide  about  $9,000  in 
assessments.  But  this  income,  along 
with  funds  from  the  Committee's 
authorized  operating  reserve,  will  be 
adequate  to  meet  the  1998-99  fiscal 
period's  budgeted  expenses.  Funds  in 
the  reserve  at  the  bediming  of  the  1997- 
98  fiscal  period  were  approximately 
$5,000.  Funds  in  the  reserve  are  now 
expected  to  be  only  about  $2,000,  well 
wnthin  the  maximum  permitted  by  the 
order  of  approximately  one  fiscal 
period's  expenses  (§  953.35).  The 
Committee  discussed  leaving  the 
assessment  at  the  previous  $0.0075  rate 
but  determined  that  the  significantly 
smaller  crop  would  not  generate  enough 
income  to  meet  budgeted  expenses 
without  exhausting  the  $5,000  operating 
reserve,  and  this  was  not  acceptable. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
1998-99  fiscal  period  include  $7,700  for 
the  manager's  and  secretarial  salaries 
and  $1,000  for  travel  expenses.  These 
and  all  other  expense  items  are 
budgeted  at  last  year's  amounts. 
'  A  review  of  historical  information  and 
recent  preliminary  information  indicate 
that  the  grower  price  for  the  1998-99-' 
Southeastern  potato  crop  could  average 
approximately  $7.00  to  $8.00  per 
hundredwei^t.  With  fresh  market 
shipments  in  1998  of  approximately 
900,000  hundredweight,  the  estimated 
assessment  revenue  for  the  1998-99 
fiscal  period  ($9,000)  as  a  percentage  of 
the  projected  fiesh  market  crop  value 
($7,200,000)  could  be  0.005  percent. 

While  assessments  impose  some 
additional  costs  on  handlers,  the  costs 
are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  order.  In  addition,  the  Committee's 
meeting  was  widely  publicized 
throughout  the  Southeastern  potato 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
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participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  April  16, 1998,  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  this  issue. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Southeastern 
potato  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  reqiurements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  Jime  17, 1998,  (63  FR 
32966).  Copies  of  that  rule  were  also 
mailed  or  sent  via  facsimile  to  all 
Southeastern  potato  handlers.  Finally, 
the  interim  final  rule  was  made 
available  through  the  Internet  by  the 
Office  of  the  Federal  Register.  A  30-day 
comment  period  was  provided  for 
interested  persons  to  respond  to  the 
interim  final  rule.  The  comment  period 
ended  on  July  17. 1998,  and  no 
comments  were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  953 

Marketing  agreements.  Potatoes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  953  is  amended  as 
follows: 

PART  953— IRISH  POTATOES  GROWN 
IN  SOUTHEASTERN  STATES 

Accordingly,  the  interim  final  rule 
amending  7  GFR  part  953  which  was 
pubhshed  at  63  FR  32966  on  June  17. 
1998,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  26, 1998. 
Robert  C.  Keeney, 

Deputy  Administrator.  FniitSr  Vegetable 

Proffams. 

(FR  Doc.  98-23516  Filed  9-1-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martceting  Service 

7CFR  Part  1160 
[DA-08-04]  . 

Fluid  Milk  Promotion  Order, 
Amendments  to  the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  certain 
provisions  of  the  Fluid  Milk  Promotion 
Order  (Order).  The  amendments, 
requested  by  the  National  Fluid  Milk 
Processor  Promotion  Board  (Board), 
which  administers  the  Order,  modify 
the  membership  status  and  term  of 
office  of  Board  members.  This  rule  also 
amends  order  language  pertaining  to 
committees  and  intellectual  property 
rights  (patents,  copyrights,  inventions, 
and  publications).  Tlie  amendments  are 
necessary  to  maintain  Board 
membership  continuity  and  should 
allow  the  Board  to  operate  in  a  more 
effective  and  efficient  manner. 
EFFECTIVE  DATE:  September  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Jamison,  Chief,  USDA/ AMS/ 
Dairy  Prc^ams,  Promotion  and 
Research  Branch.  1400  Independence 
Avenue.  SW.  Stop  0233.  Room  2734 
South  Building,  Washii^on,  DC  20250- 
0233,  (202)  720-6909.  e-mail  address 

David Jamison@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Small  businesses  in 
the  fluid  milk  processing  industry  have 
been  defined  by  the  Small  Business 
Administration  as  those  employing  less 
than  500  employees.  There  are 
approximately  250  fluid  milk  processors 
subject  to  the  provisions  of  the  Order. 
Most  of  the  parties  subject  to  the  Order 
are  considered  small  entities. 

The  Order  (7  CFR  Part  1160)  is 
authorized  imder  the  Fluid  Milk 
Promotion  Act  of  1990  (Act)  (7  USC 
6401-6417).  This  rule  will  modify 
certain  provisions  of  the  Order 
concerning  membership  on  the  Board, 
the  term  of  office  for  Board  members, 
the  establishment  of  working 
committees,  and  joint  ownership  of 
intellectual  property  rights.  These 
amendments  were  requested  by  the 
Board.  The  Board  believes  that  the 
amendments  are  necessary  to  maintain 
Board  membership  continuity  and  that 
the  changes  should  allow  the  Board  to 
operate  in  a  more  effective  and  efficient 
manner. 


The  amendments  will  allow  a  fluid 
milk  processor  to  have  two  members  on 
the  Board.  Currently,  the  Order  provides 
that  a  fluid  milk  processor  can  be 
represented  on  the  Board  by  not  more 
than  one  member.  This  amendment 
should  help  maintain  Board  continuity 
and  provide  a  consistent  pool  of 
processor  representatives.  The 
amendments  also  will  allow  Board 
members  whose  fluid  milk  processor 
company  affiliation  has  changed  to 
serve  on  the  Board  for  a  period  of  up  to 
60  days  or  until  a  successor  is 
appointed,  whichever  is  sooner, 
provided  that  the  eligibility 
reqvdrements  of  the  Order  are  still  met. 
This  amendment  should  help  in  the 
reduction  of  Board  vacancies  and  foster 
continuity  in  Board  activities  and 
membership. 

The  rule  also  will  allow  Board 
members  who  fill  vacancies  with  a  term 
of  18  months  or  less  to  serve  two 
consecutive  full  3-year  terms.  Currently, 
the  Order  provides  that  except  for  the 
initial  staggered  appointments.  Board 
members  could  only  serve  two 
consecutive  terms.  Greater  continuity  on 
the  Board  will  result  frY)m  this 
amendment. 

The  rule  also  will  permit  the  Board  to 
establish  working  committees  of  persons 
other  than  Board  members;  this  change 
will  assist  the  Board  with  activities 
through  access  to  information, 
knowledge,  and  expertise  that  otherwise 
might  not  be  available. 

Finally,  the  amendments  also  will 
modify  the  intellectual  property 
provisions  of  the  Order  to  specifically 
provide  for  and  allow  joint  ownership  of 
intellectual  property,  i.e..  patents, 
copyrights,  inventions,  and 
publications,  that  is  developed  using 
joint  funds.  This  change  recognizes  that 
significant  project  funding  may  come 
bom  contracting  parties  other  than  the 
Board. 

These  amendments  to  Order 
provisions  will  not  add  any  burden  to 
regulated  parties  because  they  relate  to 
provisions  concerning  membership  on 
the  Board,  the  establishment  of  working 
committees,  and  joint  ownership  for 
patents,  copyrights,  inventions,  and 
publications,  llhe  amendments  will  not 
impose  additional  reporting  or 
collecting  requirements.  No  relevant 
Federal  rules  have  been  identified  that 
duplicate,  overlap,  or  conflict  mth  the 
rule. 

Accordingly,  pursuant  to  5  U.S.C 
605(b),  the  Agricultiual  Marketing 
Service  has  certified  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 
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Prior  document  in  this  proceeding: 
Invitation  to  Submit  Comments  on 
Proposed  Amendments  to  the  Order: 
Issued  May  18, 1998;  published  May  22, 
1998  (63  FR  28292). 

Executive  Order  12866  and  the 
Paperwork  Reducti<m  Act 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988,  Qvil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  authorizes  the  Order.  The  Act 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1999K  of  the  Act,  any  person 
subject  to  the  Order  may  file  with  the 
Secretary  a  petition  stating  that  the 
Order,  any  provision  of  the  Order,  or 
any  obligation  imposed  in  connection 
with  the  Order  is  not  in  accordance  with 
the  law  and  request  a  modification  of 
the  Order  or  to  be  exempted  &om  the 
Order.  A  person  subject  to  an  order  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  coujt 
of  the  United  States  in  any  district  in 
which  the  person  is  an  inhabitant,  or 
has  his  principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35), 
the  forms  and  reporting  and 
recordkeeping  requirements  that  are 
included  in  the  O^er  have  been 
approved  previously  by  the  Office  of 
Management  and  Budget  (0MB)  and 
were  assigned  OMB  No.  0581-0093, 
except  for  Board  members'  nominee 
background  information  sheets  that 
were  assigned  OMB  No.  0505-0001. 

Statement  of  Consideration 

This  final  rule  amends  certain 
provisions  of  the  Order  which  relate  to 
Board  membership  and  term  of  office, 
establishment  of  working  committees, 
and  joint  ownership  for  intellectual 
property. 

Tne  amendments  allow  a  fluid  milk 
processor  to  have  two  members  on  the 
Board.  Ciurently,  the  Order  provides 
that  a  fluid  milk  processor  can  be 
represented  on  the  Board  by  not  more 
than  one  member.  The  Board  in  its 


recommendation  for  rulemaking  noted 
that  it  is  more  difficult  to  maintain  the 
single  member  representation:  that 
processors  are  larger  in  size  and  operate 
in  several  geographic  areas;  and  that,  to 
maintain  continuity  and  provide  a 
consistent  pool  of  processor 
representatives,  a  change  in  Order 
provisions  is  needed  to  allow  more  than 
one  representative  on  the  Board. 

The  amendments  also  will  allow 
Board  members  whose  fluid  milk 
processor  company  affiliation  has 
changed  to  serve  on  the  Board  for  a 
period  of  up  to  60  days  or  until  a 
successor  is  appointed,  whichever  is 
sooner,  provided  the  eligibility 
requirdl^pts  of  the  Order  are  still  met. 
Currently,  except  in  those  instances 
where  a  Board  member  changes  fluid 
milk  processor  affiliation  and  is  eligible 
to  serve  on  the  Board  in  another 
capacity  during  the  same  term,  a  Board 
member  whose  processor  affiliation  has 
changed  cannot  continue  to  serve  on  the 
Board. 

The  amendments  also  will  allow 
Board  members  who  fill  vacancies  with 
a  term  of  18  months  or  less  to  serve  two 
additional  3-year  terms.  Currently,  the 
Order  states  that,  except  for  the  initial 
staggered  Board  appointments  of  1-or  2- 
year  terms.  Board  members  may  only 
serve  two  consecutive  terms.  Thus,  any 
time  served  with  the  initial  term  is 
considered  a  complete  term. 

The  amendments  also  permit  the 
Board  to  establish  working  committees 
of  persons  other  than  Board  members  to 
assist  the  Board  with  activities. 
Currently,  committees  and 
subcommittees  are  selected  from  Board 
members.  This  change  provides 
information,  knowledge,  and  expertise 
that  otherwise  might  not  be  available. 

Finally^  the  amendments  also  will 
modify  the  section  on  patents, 
copyrights,  inventions,  and  pulilications 
by  allowing  jointly  developed 
intellectual  property  to  be  jointly 
owned.  Currently,  the  Order  does  not 
specifically  provide  for  such  joint 
ownership. 

Notice  of  proposed  rulemaking  was 
given  to  interested  parties  and  they  were 
afforded  an  opportunity  to  file  written 
data,  views,  or  argiunents  concerning 
this  proposed  rule.  Seven  comments 
were  received,  representing  five 
proprietary  handlers,  one  cooperative 
association,  and  the  Board.  Comments 
generally  favored  the  proposed  changes, 
though  several  comments  voiced 
opposition  to  allowing  two  Board 
members  bom  one  fluid  milk  processor. 
Proposed  changes  and  a  simunary  of 
comments  received  on  those  proposed 
changes  follow: 


1.  Allow  fluid  milk  processors  to  have 
two  members  on  the  National  Fluid  Milk 
Processor  Promotion  Board.  Three 
comments,  from  The  Kroger  Co. 
(Kroger),  Super  Store  Industries  (SSI), 
and  the  Board,  were  in  support  of  the 
proposed  language.  These  commenters 
contend  that  this  amendment  would 
better  able  the  Board  to  formulate  and 
initiate  programs  and  more  efficiently 
perform  its  duties  and  obligations, 
especially  with  structural  dianges  that 
have  and  are  anticipated  to  continue  in 
the  dairy  industry. 

Four  comments,  from  Peeler  Jersey 
Farms,  Inc.  (Peeler),  The  Stop  and  Shop 
Supermarket  Company  (Stop  and  Shop), 
Tillamook  Coimty  Creamery 
Association,  and  Sunshine  Dairy  Foods 
Inc.  (Simshine),  were  in  opposition  to 
this  proposed  change.  These 
commenters  stated  that  adopting  the 
proposed  language  (1)  would  further 
centralize  power  and  control  of 
assessments,  perhaps  skewing  actions  to 
favor  multiple-representative 
processors;  and  (2)  is  imnecessary 
because  an  adequate  number  of  fhud 
milk  processors  exists,  as  well  as 
enough  interest  to  staff  a  20-member 
board  on  a  six-year  rotating  basis.  These 
commenters  contended  that  the  process 
could  be  dominated  by  fewer  processors 
which  might,  in  turn,  discourage 
participation,  input,  and  innovation 
from  small  processors. 

The  Order  provides  for  a  20-member 
Board  with  15  members  representing 
geographic  regions  and  five  at-large 
members,  at  least  three  of  whom  are  to 
be  fluid  milk  processors  and  at  least  one 
member  from  the  general  public.  To  the 
extent  practicable,  members 
representing  geographic  regions  should 
represent  processing  operations  of 
differing  sizes.  This  continuing 
provision  recognizes  the  need  for 
diversity  of  Board  membership,  both 
geographically  and  size-wise. 

As  the  fluid  processing  sector  has 
experienced  changes  and  will  continue 
to  undergo  consolidation  of  processors, 
it  is  appropriate  to  allow  fluid 
processors  to  have  two  members  on  the 
Board.  As  the  industry  has  consolidated 
to  have  processors  that  are  larger  in  size 
and  that  operate  in  several  geographic 
areas,  the  Board  has  experienced 
difficulty  in  maintaining  full-Board 
strength  with  representation  limited  to 
one  per  processor.  To  maintain 
continuity,  help  in  the  reduction  of 
Board  vacancies,  and  provide  a 
consistent  pool  of  processor 
representatives,  a  change  in  the  Order 
provisions  is  appropriate  to  allow  two 
Board  members  bom  one  processor. 

The  Order  directs  the  Secretary  to 
appoint  Board  members  on  the  basis  of 
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representation  discussed  above  (20 
members  representing  15  geographic 
regions  plus  five  at-large  members). 
Through  the  appointment  process,  the 
Secretary  has  and  will  continue  to 
maintain  control  over  the  Board's 
composition,  including  the  number  of 
multi-member  processors. 

2.  Allow  Board  members  whose 
affiliation  has  changed  to  serve  on  the 
Board  up  to  60  days  or  until  successor 
is  approved,  whichever  is  sooner.  Four 
comments,  from  Kroger,  SSI,  Stop  and 
Shop,  and  Sunshine,  were  in  support  of 
the  proposed  language  for  reasons  of 
Board  continuity  and  full  strength.  One 
comment,  from  the  Board,  suggested 
extending  the  60-day  limitation  to  six 
months.  The  Board  contended  that  Ae 
appointment  process  can  take  six  or 
more  months,  and  a  six-month 
limitation  on  member  carry-over  would 
be  more  realistic  than  60  days. 

Vacancies  of  Board  members  whose 
terms  have  not  expired  may  be  filled 
either  by  the  Secretfiry  appointing 
qualified  members  from  the  most  recent 
list  of  nominations  for  the  specific 
region  or  by  Board  nominations.  With 
these  two  alternatives,  it  is  feasible  that 
Board  vacancies  could  be  filled  in  60 
days  or  less.  Extending  the  time  limit 
serves  little  purpose  in  bringing  on  new 
Board  members  in  a  timely  fashion,  but 
allowing  a  two  month  "grace  period" 
should  foster  better  continuity  in  Board 
activities  and  membership  than  under 
current  provisions. 

3.  Allow  Board  members  who  fill        » 
vacancies  with  a  term  of  18  months  or 
less  to  serve  two  consecutive  full  3-year 
terms.  Five  comments,  fit>m  Kroger,  SSI, 
Stop  and  Shop,  Sunshine,  and  the 
Bo{ud,  were  in  support  of  the  proposed 
language.  The  comments  stated  that  this 
change  would  contribute  to  greater 
continuity  and  orderly  process  for  the 
Board. 

This  amendment  is  appropriate  to 
implement  as  it  will  allow  for  greater 
continuity  of  membership. 

4.  Allow  Board  to  establish  working 
committees  of  persons  other  than  Board 
members  to  assist  Board  with  activities 
by  providing  information,  knowledge, 
and  expertise  that  otherwise  migj^t  not 
be  available.  Five  comments,  fit>m 
Kroger,  SSI,  Stop  and  Shop,  Sunshine, 
and  the  Board,  were  in  support  of  the 
proposed  language.  Knowledge  and 
expertise  bom  people  other  than  Board 
members  can  be  utilized  more 
effectively  with  this  change  in  the  order 
provisions. 

5.  Modify  the  intellectual  property 
provisions  of  the  Order  to  specifically 
provide  for  and  allow  joint  ownership  of 
intellectual  property  (patents, 
copyri^ts,  inventories,  publications) 


that  is  developed  using  joint  funds.  Five 
comments,  from  Kroger,  SSI,  Stop  and 
Shop,  Sunshine,  and  the  Board,  were  in 
support  of  the  proposed  language.  The 
comments  stated  that  this  provision 
allows  the  Board  greater  flexibility 
concerning  joint  ownership  of 
intellectual  property.  By  amending  this 
provision,  this  greater  flexibility  will  be 
permitted. 

In  addition  to  opposing  all  proposed 
changes,  Peeler  proposed  two  additional 
amendments  to  the^der.  Neither 
proposal  is  relevant  to  the  other 
amendments  being  implemented  in  this 
action,  and  no  opportunity  has  been 
provided  for  interested  parties  to 
comment  on  the  two  Peeler  proposals. 
Therefore,  the  proposals  are  not 
addressed  here. 

It  is  appropriate  to  make  this  final 
rule  effective  one  day  after  the  date  of 
publication  in  the  Federal  Register. 
Issuance  of  this  rule  is  necessary  to 
provide  the  Board  flexibility  to  more 
effectively  administer  the  C)rder  with 
respect  to  membership  status  and  term 
of  office  of  Board  members  and  to 
clarify  Order  provisions  with  respect  to 
working  committees  and  joint 
ownership  of  intellectual  property. 
These  proposed  amendments  should  be 
effective  before  the  Secretary  of  the 
United  States  Department  of  Agriculture 
makes  appointments  to  fill  positions  on 
the  Board.  These  positions  should  be 
filled  as  soon  as  possible.  Thus,  the  rule 
will  allow  the  Board  to  fill  seats  in  a 
timely  manner. 

Therefore,  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  proposed 
amendments  to  the  order  are  made  final 
in  this  action. 

List  of  Subjects  in  7  CFR  Part  1160 

Fluid  milk  products,  Milk,  Promotion. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1160  is  amended 
as  follows: 

PART  1160— FLUID  MILK  PROMOTION 
PROGRAM 

1.  The  authority  citation  for  7  CFR 
Part  1160  continues  to  read  as  follows: 

Authority:  7  U.S.C.  6401-6417. 

2.  In  §  1160.200,  paragraph  (a)  is 
revised  to  read  as  follows: 

§1160.200    Establishment  and 
membership. 

(a)  There  is  hereby  established  a 
National  Fluid  Milk  Processor 
Promotion  Board  of  20  members,  15  of 
whom  shall  represent  geographic 
regions  and  five  of  whom  shall  be  at- 
large  members  of  the  Board.  To  the 


extent  practicable,  membecs* 
representing  geographic  regions  shall 
represent  fluid  milk  processing 
operations  of  differing  sizes.  No  fluid 
milk  processor  shall  be  represented  on 
the  Board  by  more  than  two  members. 
The  at-large  members  shall  include  at 
least  three  fluid  milk  processors  and  at 
least  one  member  bom  the  general 
public.  Except  for  the  member  or 
members  bom  the  general  public, 
nominees  appointed  to  the  Board  must 
be  active  owners  or  employees  of  a  fluid 
milk  processor.  The  failure  of  such  a 
member  to  own  or  work  for  a  fluid  milk 
processor  or  its  successor  fluid  milk 
processor  shall  disqualify  that  member 
for  membership  on  the  Board  except 
that  such  member  shall  continue  to 
serve  on  the  Board  for  a  period  of  up  to 
60  days  following  the  disqualification  or 
until  the  appointment  of  a  successor 
Board  member  to  such  jiosition, 
whichever  is  sooner,  provided  that  such 
person  continues  to  meet  the  criteria  for 
serving  on  the  Board  as  a  processor 
representative. 

•  •        *        •        • 

3.  In  §  1160.201,  paragraph  (b)  is 
revised  to  read  as  follows: 

S  1160.201    Temfi  of  offlc*. 

***** 

(b)  No  member  shall  serve  more  than 
two  consecutive  terms,  except  that  any 
member  who  is  appointed  to  serve  for 
an  initial  term  of  one  or  two  years  shall 
be  eligible  to  be  reappointed  for  two 
three-year  terms.  Appointment  to 
another  position  on  the  Board  is 
considered  a  consecutive  term.  Should 
a  non-board  member  be  appointed  to  fill 
a  vacancy  on  the  Board  with  a  term  of 
18  months  or  less  remaining,  the 
appointee  shall  be  entitled  to  serve  two 
consecutive  3-year  terms  following  the 
term  of  the  vacant  position  to  which  the 
person  was  appointed. 

4.  In  §  1160.208,  paragraph  (g)  is 
revised  to  read  as  follows: 

$1160.208    Powers  Of  the  Board. 

*  •        •        •        • 

(g)  To  select  conunittees  and 
subcommittees,  to  adopt  bylaws,  and  to 
adopt  such  rules  for  the  conduct  of  its 
business  as  it  may  deem  advisable;  the 
Board  may  establish  working 
committees  of  persons  other  than  Board 
members; 
***** 

5.  In  §  1160.505,  the  text  is  designated 
paragraph  (a)  and  a  new  paragraph  (b) 
is  added  to  read  as  follows: 

f  1160.505    Patents,  copyrights.  Inventions 
and  publications. 
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(b)  Should  patents,  copjrights, 
inventions,  and  publications  be 
developed  through  the  use  of  funds 
collected  by  the  Board  under  this 
subpart,  and  funds  contributed  by 
another  organization  or  person, 
ownership  and  related  rights  to  such 
patents,  copyrights,  inventions,  and 
publications  shall  be  determined  by  the 
agreement  between  the  Board  and  the 
party  contributing  funds  towards  the 
development  of  such  patent,  copyright, 
invention,  and  pubUcation  in  a  manner 
consistent  with  paragraph  (a)  of  this 
section. 

Dated:  August  26, 1998. 
Michael  V.  Dunn, 

Assistant  Secretary,  Marketing  Gr  Regulatory 

Programs. 

[FR  Doc.  98-23517  Filed  9-1-98;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Parts  121  and  125 

Small  Business  Size  Regulations  and 
Government  Contracting  Assistance 
Regulations;  Very  Small  Business 
Concern 

agency:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  the 
regulations  pertaining  to  the  Small 
Business  Administration's  (SBA)  size 
and  government  contracting  programs  to 
incorporate  the  Very  Small  Business 
Set-Aside  Pilot  Program.  It  also  defines 
what  a  "very  small  business  concern"  is 
for  purposes  of  the  SBA's  small  business 
set-aside  program.  Section  304  of  the 
Small  Business  Administration 
Reauthorization  and  Amendments  Act 
of  1994  (Public  Law  103-403) 
authorized  the  SBA  Administrator  to 
establish  and  carry  out  a  pilot  program 
for  very  small  business  concerns. -The 
Act  defines  a  very  small  business 
concern  as  one  that  has  15  or  fewer 
employees  together  with  average  annual 
receipts  that  do  not  exceed  $1  million. 
The  Act  established  September  30. 
1998,  as  the  expiration  date  for  this 
pilot. 

DATES:  This  rule  is  effective  on 
September  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Corinne  Sisneros,  Office  of  Government 
Contracting,  at  (202)  205-7624. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  January  21, 1997  (62  FR  2979), 
SBA  published  a  proposed  rule  in  Uie 
Federal  Register  to  amend  parts  121  and 


125  of  title  13  of  the  Code  of  Federal 
Regulations  (CFR)  in  order  to  establish 
a  pilot  program- for  very  small  btisiness 
(VSB)  concerns.  (See  Pub.  L.  103-403, 
Section  304.)  The  purpose  of  this  pilot 
program  is  to  improve  access  to  Federal 
Government  contract' opportimities  for 
concerns  that  are  substantially  below 
SBA's  size  standards  by  reserving 
certain  procurements  for  competition 
among  such  VSB  concerns.  VSB 
concerns  imder  this  program  that 
receive  a  VSB  set-aside  contract  will 
also  be  eligible  for  loan  application 
support  and  assistance  under  the 
prequalification  component  of  the 
program.  This  pilot  program  will  expire 
on  September  30,  2000,  unless  further 
extended  through  legislation.  See 
section  508  of  Pub.  L  105-135.  Ill  Stat. 
2606. 

n.  Summary  aiid  Analysis  of  Comments 
and  SBA's  Response 

SBA  received  11  timely  comments  to 
the  January  21, 1997,  proposed  rule. 
These  comments  addressed  several 
issues,  each  of  which  is  discussed 
below. 

Several  commenters  sought 
clarification  as  to  how  requirements 
under  this  program  would  be  identified. 
Some  commenters  also  requested  that 
SBA  clarify  what  is  meant  by 
"advertise"  and  provide  guidance  on 
synopsis  and  information  dissemination 
requirements.  SBA  has  not  made  any 
changes  to  the  final  rule  in  response  to 
these  comments.  Procedures  are  already 
in  place  to  address  these  issues 
regarding  other  set  asides,  which  would 
cover  this  program  as  well.  In  addition 
to  using  SBA's  existing  automated 
reference  system,  procuring  activities 
can  rely  on  SBA  district  office  personnel 
and  procurement  center  representatives 
(PCRs)  to  identify  VSB  concerns  likely 
to  compete  on  a  requirement.  A 
procuring  activity  may  elect  to  issue  a 
"VSB  sources  sought"  notice  in  the 
Commerce  Business  Daily.  However, 
this  rule  does  not  require  display  or 
synopsizing  requirements  in  excess  of 
those  ctirrentiy  in  the  Federal 
Acquisition  Regulation  (FAR). 

One  commenter  suggested 
establishing  a  web  page,  organized  by 
region,  of  all  VSBs  and  their  applicable 
standard  industrial  classification  (SIC) 
codes  so  that  procurement  offices  could 
cbeck  to  see  if  there  were  capable  VSB 
vendors  for  a  given  requirement.  A 
change  to  the  proposed  regulatory 
language  is  not  needed  to  implement 
this  recommendation.  As  such,  SBA  did 
not  change  the  rule  in  response  to  this 
comment,  but  does  plan  to  initiate  a 
web  site  on  the  Government  Contracting 
Home  Page  (www.sba.gov/GC)  to  list 


VSB  concerns  (and  their  applicable  SIC 
codes)  that  are  interested  in 
participating  in  this  pilot  program. 
Buying  activities  will  be  able  to  review 
the  SBA  web  site  to  search  for 
compatible  VSB  concerns.  Their  efforts 
should  not,  however,  be  limited  to  the 
SBA  web  site.  Procuring  activities 
should  also  try  to  identify  VSB  sources 
through  media  pursuant  to  FAR  5.101  as 
well  as  their  agency-specific  regulations 
and  polices. 

One  commenter  requested 
clarification  regarding  the  types  of 
procurement  requirements  that  will  be 
available  through  and  the  procuring 
activities  that  will  be  involved  in  the 
VSB  program.  Under  the  proposed  rule, 
only  those  VSB  concerns  whose 
headquarters  are  located  vrithin  the 
geographical  area  serviced  by  a 
designated  SBA  district  office  where  the 
procurement  is  offered  would  be  eligible 
for  award.  Upon  further  deliberation, 
SBA  has  changed  the  application  of  the 
VSB  program  for  service  and 
construction  procurements.  Under  the 
final  rule,  any  procurement  requirement 
between  $2,500  and  $50,000  may  be  set 
aside  for  VSB  concerns.  A  contracting 
officer  must  set  a^ide  for  VSB  concerns 
any  such  service  or  construction 
requirement  that  will  be  performed 
within  the  geographical  boundaries 
served  by  a  designated  SBA  district 
office  if  there  is  a  reasonable 
expectation  of  obtaining  fair  and 
^reasonable  offers  from  two  or  more 
responsible  VSB  concerns 
headquartered  within  the  geographical 
area  served  by  that  designated  SBA 
district.  In  the  case  of  a  procurement  for 
supplies  or  manufactiu^d  items,  a 
contracting  officer  must  set  aside  any 
such  requirement  for  VSBs  if  the  buying 
activity  is  located  within  the 
geographical  area  served  by  a  designated 
SBA  district  and  there  is  a  reasonable 
expectation  of  obtaining  fair  and 
reasonable  offers  from  two  or  more 
responsible  VSB  concerns 
headquartered  within  the  geographical 
area  served  by  that  designated  SBA 
district.  SBA  has  made  the  distinction 
between  service  or  construction 
requirements  and  requirements  for 
supplies  or  manufactured  items  because 
of  the  size  of  VSB  concerns  and  their 
limited  ability  to  perform  contracts 
outside  of  the  geographic  area  where 
they  are  located.  For  a  service  or 
construction  requirement,  the  place  of 
performance  is  what  is  critical  to  a  VSB, 
not  the  location  of  the  buying  activity. 
This  is  particularly  true  where  more  and 
more  requirements  are  being  procured 
on  a  consolidated  basis  by.  a  number  of 
buying  activities,  which  are 
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geographically  dispersed  aroimd  the 
country.  The  VSB  program  is  intended 
to  give  local  smaller  businesses  a  chance 
to  perform  local  requirements.  For  a 
service  or  construction  business,  that 
means  requirements  that  will  be 
performed  close  to  where  the  firm  is 
located.  Conversely,  for  a  manufacturing 
firm  or  one  that  provides  supply  items, 
the  place  of  ultimate  delivery  is  not 
important.  It  is  the  location  of  the 
buying  activity  that  matters  to  su^  a 
firm.  Thus,  SBA  has  adopted  the 
proposed  rule  language,  as  clarified,  in 
the  final  rule  for  requirements  for 
supplies  or  manufactiu«d  items. 

For  purposes  of  the  VSB  program. 
SBA  will  treat  the  geographic  areas 
served  by  the  SBA  Los  Angeles  and 
Santa  Ana  District  Offices  as  one         * 
designated  SBA  district.  As  such,  any 
VSB  whose  headquarters  is  located 
within  the  geographical  area  served  by 
the  Los  Angeles  or  Santa  Ana  SBA 
District  Offices  will  be  eligible  for  a  VSB 
set-aside  that  will  be  performed  or  in 
which  the  buying  activity  is  located 
within  the  geographical  area  of  either 
SBA  district  office. 

One  commenter  also  sought 
clarification  on  how  SBA  would  achieve 
nationwide  geographic  coverage.  SBA's 
plan  to  achieve  nationwide  geographical 
coverage  by  assigning  this  pilot  program 
to  widely  dispersed  district  office  pilot 
sites  was  already  reflected  in  the 
proposed  rule.  'Thus,  SBA  makes  no 
changes  to  the  rule  in  response  to  this 
conunent. 

One  commenter  asked  what  sort  of 
data  collection  will  take  place  under  the 
VSB  program.  SBA  will  obtain  a  record 
of  all  contract  awards  under  this 
program  after  advising  the  contracting 
agencies  of  the  manner  and  frequency  of 
such  reporting.  At  a  minimum,  reports 
will  include  the  date  of  solicitation,  the 
date  of  an  award,  the  contractor's  name 
and  address,  the  SIC  code  assigned  to 
the  procurement,  and  the  dollar  value  of 
the  award.  Reporting  requirements  are 
necessary  since  the  SBA  must  report  to 
Congress  on  the  results  of  the  program. 
Without  docimiientation  of  efforts  and 
activity.  SBA  vfill  be  unable  to  comply 
with  the  law.  However,  the  final  rule 
makes  no  changes  to  reporting 
requirements  because  SBA  presently 
collects  this  information. 

Four  commenters  recommended  that 
SBA  provide  guidance  as  to  whether  the 
procurement  order  of  precedence  would 
be  changed  for  the  purpose  of  the  VSB 
program.  The  order  of  precedence  was 
eliminated  from  the  FAR  in  1996. 
However,  SBA  proposed  the  VSB 
program  as  an  extension  of  the  small 
business  set-aside  program.  Therefore,  if 
a  procurement  requirement  does  not 


meet  the  criteria  for  a  small  business 
set-aside,  it  cannot  be  set  aside  for 
VSBs.  If  a  contracting  officer  determines 
that  there  is  a  reasonable  likelihood  that 
two  or  more  VSB  concerns  will  make 
offers  which  are  competitive  as  to  price, 
quality,  and  delivery,  the  contracting 
officer  must  complete  the  requirement 
as  ^  VSB  set-aside.  SBA  intends  that  the 
procediues  in  FAR  19.502-2  (as  made 
applicable  to  simplified  acquisitions  by 
FAR  13.105]  should  apply.  Where  there 
is  not  a  reasonable  likelihood  that  there 
are  two  or  more  VSBs  who  will  make 
offers  which  are  competitive  as  to  price, 
quality,  and  delivery,  the  contracting 
officer  must  then  consider  an  award  as 
a  regular  small  business  set-aside.  In 
situations  where  the  contracting  officer 
does  not  agree  with  the 
recommendations  of  SBA's  PCR,  the 
procedures  at  FAR  19.505  will  apply. 
The  final  rule  reflects  these 
clarifications.  SBA  has  also  added 
clarifying  language  to  ensure  that 
contracting  officers  do  not  give  a 
preference  to  the  VSB  program  over 
SBA's  8(a)  Business  Development 
program  for  business  concerns  owned 
and  controlled  by  socially  and 
economically  disadvantaged 
individuals. 

The  proposed  rule  limited  the 
program  to  requirements  of  $50,000  or 
less  that  could  be  set  aside  for  small 
business.  Two  commenters  raised 
concerns  that  since  the  exception  to  the 
non-manufacturer  rule  applies  only  to 
procurements  where  the  anticipated 
cost  will  not  exceed  $2,500  this  could 
result  in  confusion  to  some  buyers  and 
vendors  for  processing  requirements 
between  $2,500  and  $50,000.  One 
commenter  recommended  an  extension 
to  $50,000  of  the  exception  to  the  non- 
manufacturer  rule  for  VSB  set-aside 
requirements.  SBA  will  not  raise  the 
exception  threshold  to  the  non- 
manufiactiu«r  rule.  SBA  believes  that  the 
non-manufacturer  rule  provides 
important  protections  to  small 
businesses  by  limiting  the  instances  in 
which  the  intent  of  a  small  business  set- 
aside  is  subverted  through  a  subcontract 
with  a  large  business.  Moreover,  SBA 
disagrees  that  the  $50,000  threshold  to 
the  VSB  program  will  be  confused  with 
the  $2,500  exception  threshold  to  the 
non-manufacturer  rule.  The  processing 
of  VSB  set-asides  in  the  $2,500-$50,000 
range  will  be  no  different  than  the 
processing  of  small  business  set-asides 
in  that  range  being  done  presently. 

Another  commenter  suggested  raising 
the  VSB  set-aside  limit  from  $50,000  to 
$100,000.  SBA  has  elected  to  maintain 
the  $50,000  threshold.  Again,  this  is  a 
pilot  program.  If  experience  shows  that 
the  dollar  value  of  requirements 


reserved  for  VSBs  should  be  raised.  SBA 
will  address  that  issue  at  that  time. 

Two  commenters  expressed  concern 
that  without  reserving  a  class  of 
proctuements  for  the  VSB  program,  SBA 
will  be  unable  to  require  agencies  to 
contract  with  VSB  concerns.  SBA  has 
changed  the  regulatory  language  to 
reserve  the  class  of  requirements  in  the 
$2,500-n$50,000  range  for  VSB  concerns 
which  meet  the  criteria  of  the 
requirement. 

"Two  commenters  were  concerned 
about  the  effiect  the  pilot  program  may 
have  on  the  Small  Business 
Competitiveness  Demonstration 
Program  (Demonstration  Pro^^m).  One 
of  the  two  comments  recommended  that 
the  SBA  exclude  agencies  that  are 
participating  in  the  Demonstration 
Program  from  this  pilot  program  since 
imder  the  Demonstration  Program  set- 
asides  for  small  business  are  prohibited 
in  the  four  designated  industry  groups. 
SBA  was  also  asked  to  consider  the 
impact  this  program  may  have  on 
emerging  small  businesses.  The 
Demonstration  Program  makes 
requirements  in  four  designated 
industry  groups  ineligible  for  small 
business  set-asides.  "Hie  VSB  program 
applies  to  requirements  that  are  eligible 
to  be  set-aside  for  small  business.  Thus, 
any  requirement  which  cannot  be  set 
aside  because  it  is  excluded  by  the 
Demonstration  Program  is  also  ineligible 
for  the  VSB  program.  Therefore,  SBA 
has  not  changed  the  rule  in  response  to 
this  comment. 

The  proposed  rule  stated  that  only 
VSBs  whose  headquarters  are  located 
within  the  geographical  area  served  by 
a  designated  SBA  district  office  where 
the  procurement  is  offered  are  eligible 
for  award  of  a  contract  under  the  pilot 
program.  As  noted  above,  the  final  rule 
distinguishes  service  and  construction 
procurements  from  supply  and 
manufactured  item  pnxnu«ments.  For 
service  and  construction  procurements, 
only  VSBs  whose  headquarters  are 
located  within  the  geographical  area 
served  by  a  designated  SBA  district 
office  where  the  requirement  will  be 
performed  are  eligible  for  award.  For 
supply  and  manufactured  item 

grocurements,  only  VSBs  whose 
eadquarters  are  located  within  the 
geographical  area  served  by  a  designated 
SBA  district  office  where  the  buying 
activity  is  located  are  eligible  for  award. 
One  comment  requested  clarification  as 
to  who  will  be  responsible  for 
determining  whether  the  VSB  concern 
has  its  headquarters  located  within  an 
appropriate  designated  SBA  district, 
llie  determination  will  fall  within  the 
jurisdiction  of  the  cognizant  SBA 
Govenunent  Contracting  Area  Office 
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and  will  be  included  as  part  of  any 
fonnal  size  deteimination  [see  13'CFR 
§§121.1001-121.1009). 

One  commenter  asked  how  businesses 
would  be  certified  as  VSB  concerns. 
There  is  no  "certification"  process 
under  the  VSB  program.  As  with  other 
prociu«ments  requiring  concerns  to  be 
small,  concerns  will  represent 
themselves  to  be  VSB  concerns  for^liy 
procurement  reserved  as  a  VSB  set- 
aside.  As  with  any  other  representation 
as  to  size,  absent  information  to  the 
contrary,  a  contracting  officer  may 
accept  such  a  self-representation  and 
award  a  contract.  If  the  size  of  a  concern 
refjresenting  itself  to  be  a  VSB  is 
protested  on  a  VSB  set-aside,  the 
contracting  officer  will  forward  the 
protest  to  SBA  as  he  or  she  would  any 
other  size  protest  in  accordance  with  13 
CFR  part  121.  SBA  will  determine 
whetber  the  concern  qualifies  as  a  VSB 
by  using  the  statutorily  imposed  15- 
employee  and  $1  million  in  average 
annual  receipts  size  standard.  Because 
those  regulations  are  already  in  place, 
no  change  to  the  proposed  rule  is 
reouired  in  response  to  this  comment. 

One  commenter  asked  what  value  the 
proposed  rule  would  add  to  SBA's 
commitment  to  serve  small  businesses. 
The  program  will  improve  access  to 
Federal  contract  opportiuiities  by 
reserving  certain  prociuements  for 
competition  among  VSB  concerns. 
Businesses  receiving  awards  will  also  be 
eligible  for  loan  application  support  and 
assistance  under  the  pre-qualification 
component  of  the  program. 

Compliance  With  Executive  Orders 
12612, 12788  and  12866,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
and  the  Paperwork  Reduction  Act  (44 
U.S.C,  Chapter  3501  et  seq.) 

SBA  certifies  that  this  rule  will  not  be 
a  significant  rule  within  the  meaning  of 
Executive  Order  12866.  Ilie  value  of 
procvu«ments  awarded  under  the  VSB 
program  is  expected  to  be  less  than  $100 
million  since  the  program  is  being 
implemented  as  a  pilot  program  in  only 
10  locations  and  is  targeted  to 
businesses  that  have  historically 
experienced  limited  participation  in  the 
Federal  market.  This  rule  does  not 
impose  costs  upon  the  businesses  which 
might  be  afiiected  by  it.  The  rule  should 
have  no  effect  on  the  amount  or  dollar 
value  of  any  contract  requirement  or  the 
number  of  requirements  reserved  for  the 
small  business  set-aside  program,  since 
it  is  administered  within  and  is  a 
component  of  the  small  business  set- 
aside  program.  Therefore,  it  would  not 
have  an  annual  economic  effect  of  $100 
million  or  more,  result  in  a  major 
increase  in  costs  or  prices,  or  have  a 


significant  adverse  effect  on  competition 
or  the  United  States  economy. 

As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  SBA 
prepared  a  regulatory  flexibility  analysis 
of  this  rule.  This  analysis  has  been 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  and  is  available  upon 
request. 

For  the  purpose  of  the  Paperwork 
Reduction  Act,  44  U.S.C  Ch.  35,  SBA 
certifies  that  this  rule  will  not  impose 
new  reporting  or  record  keeping 
requirements,  other  than  those  required 
of  SBA. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  the  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  order. 

List  of  Subjects 

13  CFR  Part  121 

Government  procurement. 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Small  businesses. 

13  cm  Part  125 

Government  contracts,  Government 
proauement.  Reporting  and 
recordkeeping  requirements.  Small 
businesses,  Technical  assistance. 

Accordingly,  for  the  reasons  set  forth 
above,  SBA  hereby  amends  13  CFR  as 
follows: 

PART  121— SMALL  BUSINESS  SIZE 
REQULATIONS 

1.  The  authority  citation  for  13  CFR 
part  121  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  632(a).  634(b)(6), 
637(a),  644(c).  and  662(5);  and  Sec.  304,  Pub. 
L  103-403, 108  SUt  4175,  4188. 

2.  Revise  §  121.401  to  read  as  follows: 

§  1 21 .401    What  procurement  programs  are 
subject  to  size  determinations? 

The  requirements  set  forth  in 
§§  121.401  through  121.413  cover  all 
prociuement  programs  for  which  status 
as  a  small  business  is  required, 
including  the  small  business  set-aside 
program,  SBA's  Certificate  of 
Competency  program,  SBA's  8(a) 
Business  Development  program,  the 
Small  Business  Subcontracting  program 
authorized  under  section  8(d)  of  the 
Small  Business  Act,  the  Federal  Small 
Disadvantaged  Business  (SDB) 
programs,  the  HUBZone  program,  and 
the  Very  Small  Business  (VSB)  program. 


3.  Add  §  121.413  to  subpart  A  to  read 
as  follows: 

§  1 21 .41 3    Wtiatsize  must  a  concern  be  to 
be  eiigtble  lor  the  Very  Small  Business 
program? 

A  concern  is  a  very  small  business 
(see  §  125.7  of  this  chapter)  if,  together 
with  its  affiliates,  it  has  no  more  than  15 
employees  and  its  average  annual 
receipts  do  not  exceed  $1  million. 

PART  125— GOVERNMENT 
CONTRACTING  PROGRAMS 

4.  The  authority  citation  for  13  CFR 
Part  125  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6),  637,  and 
644;  31  U.S.C.  9701,  9702;  and  Sec.  304,  Pub. 
L.  103-403, 108  Stat  4175, 4188. 

5.  Add  §  125.7  to  read  as  follows: 

S12S.7    What  Is  ttte  Very  Small  Business 
program? 

(a)  The  Very  Small  Business  (VSB) 
program  is  an  extension  of  the  small 
business  set-aside  program, 
administered  by  SBA  as  a  pilot  to 
increase  opportunities  for  VSB 
concerns.  Procurement  requirements, 
including  construction  requirements, 
estimated  to  be  between  $2,500  and 
$50,000  must  be  reserved  for  eligible 
VSB  concerns  if  the  criteria  in 
paragraph  (c)  of  this  section  are  met. 

(b)  Definitions.  (1)  The  term 
designated  SBA  district  means  the 
geographic  area  served  by  any  of  the 
following  SBA  district  offices: 

(i)  Albuquerque,  NM ,  serving  New 
Mexico; 

(ii)  Los  Angeles,  CA,  serving  the 
following  counties  in  California:  Los 
Angeles,  Santa  Barbara,  and  Ventiu-a; 

(iii)  Boston,  MA,  serving 
Massachusetts; 

(iv)  Louisville,  KY,  serving  Kentucky; 

(v)  Columbus,  OH,  serving  the 
following  coimties  in  Ohio:  Adams, 
Allen,  Ashland,  Athens,  Auglaize, 
Belmont,  Brown,  Butler,  Champaign, 
Clark,  Clermont,  Clinton,  Coshocton, 
Crawford,  Darke,  Delaware,  Fairfield, 
Fayette,  Franklin,  Gallia,  Greene, 
Guernsey,  Hamilton,  Hancock,  Hardin, 
Highland,  Hocking,  Holmes,  Jackson, 
Knox,  Lawrence,  Licking,  Logan, 
Madison,  Marion,  Meigs,  Mercer, 
Miami,  Monroe,  Montgomery,  Morgan, 
Morrow,  Muskingum,  Noble,  Paulding, 
Perry,  Pickaway,  Pike,  Preble,  Putnam, 
Richland,  Ross,  Scioto,  Shelby,  Union, 
Van  Wert,  Vinton,  Warren,  Washington, 
and  Wyandot; 

(vi)  New  Orleans,  LA,  serving 
Louisiana; 

(vii)  Detroit,  MI,  serving  Michigan; 

(viii)  Philadelphia,  PA,  serving  the 
State  of  Delaware  and  the  following 
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coimties  in  Pennsylvania:  Adams, 
Berks,  Bradford,  Bucks,  Carbon,  Chester, 
Clinton,  Columbia,  Cumberland, 
Dauphin,  Delaware,  Franklin,  Fulton, 
Huntington,  Juniata,  Lackawanna, 
Lancaster,  Lebanon,  Lehigh,  Luzerne, 
Lycoming,  Mifflin,  Monroe, 
Montgomery,  Montour,  Northampton, 
Northimiberland,  Philadelphia,  Perry, 
Pike,  Potter,  Schuylkill,  Snyder, 
Sullivan,  Susquehanna,  Tioga,  Union, 
Wayne,  Wyoming,  and  York; 

(ix)  El  Paso,  TX,  serving  the  following 
counties  in  Texas:  Brewster,  Culberson, 
El  Paso,  Hudspeth,  Jeff  Davis,  Pecos, 
Presidio,  Reeves,  and  Terrell;  and 

(x)  Santa  Ana,  CA,  serving  the 
following  counties  in  California: 
Orange,  Riverside,  and  San  Bemadino. 

(2)  The  term  very  small  business  or 
VSB  means  a  concern  whose 
headquarters  is  located  within  the 
geographic  area  served  by  a  designated 
SBA  district  and,  together  with  its 
affiliates,  has  no  more  than  15 
employees  and  has  average  annual 
receipts  that  do  not  exceed  $1  million. 
The  terms  concerns,  achates,  average 
annual  receipts,  and  employees  have  the 
meaning  given  to  them  in  §§  121.105, 
121.103, 121.104,  and  121.106, 
resi>ectively.  of  this  chapter. 

(c)(1)  A  contracting  officer  must  set 
aside  for  VSB  concerns  each 
pnxnu^ment  that  has  an  anticipated 
dollar  value  between  $2,500  and 
$50,000  if: 

(i)  In  the  case  of  a  procurement  for 
manufactured  or  supply  items: 

(A)  The  buying  activity  is  located 
within  the  geographical  area  served  by 
a  designated  SBA  district,  and 

(B)  There  is  a  reasonable  expectation 
of  obtaining  offers  &x>m  two  or  mora 
responsible  VSB  concerns 
headquartered  within  the  geographical 
area  served  by  that  designated  SBA 
district  that  are  competitive  in  terms  of 
market  prices,  quality  and  delivery;  or 

(ii)  In  the  case  of  a  procurement  for 
other  than  manufactured  or  supply 
items: 

(A)  The  requirement  will  be 
performed  within  the  geographical  area 
served  by  a  designated  SBA  district,  and 

(B)  There  is  a  reasonable  expectation 
of  obtaining  offers  from  two  or  more 
responsible  VSB  concerns 
headquartered  within  the  geographical 
area  served  by  that  designated  SBA 
district  that  are  competitive  in  terms  of 
maricet  prices,  quality  and  delivery. 

(2)  The  geographic  areas  served  oy  the 
SBA  Los  Angeles  and  Santa  Ana  District 
Offices  will  be  treated  as  one  designated 
SBA  district  for  the  purposes  of  this 
section. 

(3)  If  the  contracting  officer 
determines  that  thera  is  not  a  reasonable 


expectation  of  receiving  at  least  two 
responsible  offers  from  VSB  concerns 
headquartered  within  the  geographic 
area  served  by  the  applicable  designated 
SBA  district,  he  or  she  must  include  in 
the  contract  file  the  reason(s)  for  this 
determination,  and  solicit  the 
procurement  pursuant  to  the  provisions 
of  48  CFR  19.502-2.  SBA  may  appeal 
such  determination  using  the  same 
procedLire  described  in  48  CFR  19.505. 
(4)  If  the  contracting  officer  receives 
only  one  acceptable  offer  from  a 
responsible  VSB  concern  in  response  to 
a  VSB  set-aside,  the  contracting  officer 
will  make  an  award  to  that  firm.  If  the 
contracting  officer  receives  no 
acceptable  offers  from  responsible  VSB 
concerns,  he  or  she  will  withdraw  the 
procurement  and,  if  still  valid,  must 
resolicit  it  pursuant  to  the  provisions  of 
48  CFR  19.502-2. 

(d)  Where  a  procurement  is  set  aside 
for  VSB  concerns,  only  those  VSB 
concerns  whose  headquarters  are 
located  within  the  geographic  area 
served  by  the  applicable  designated 
SBA  district  are  eligible  to  submits 
offers  in  response  to  the  solicitation. 

(e)  Nothing  in  this  section  shall  be 
construed  to  alter  in  any  way  the 
procedures  by  which  procuring 
activities  award  contracts  under  the 
SBA's  8(a)  Business  Development 
program  [see  13  CFR  part  124). 

(H  This  pilot  program  terminates  on 
September  30,  2000.  Any  award  under 
this  program  must  be  made  on  or  before 
this  date. 

Dated:  July  28, 1998. 
Aids  Alvarex, 
Administrator. 

(FR  Doc  98-23656  Filed  9-1-98;  8:45  am| 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  123 

Disaster  Loan  Program 

AGENCY:  Small  Business  Administration. 
action:  Final  rule. 

summary:  Under  this  final  rule  SBA 
amends  its  regulations  to  conform  the 
eligibility  criteria  for  disaster  loans  to 
those  applicable  ia  SBA's  business  loan 
program.  Under  the  final  rule,  a 
business  can  not  obtain  a  physical 
disaster  loan  if  it  is  engaged  in  any 
illegal  activity;  if  it  is  a  government 
owned  mtity  (other  than  one  owned  or 
controlled  by  a  Native  American  tribe): 
or  if  it  engages  in  products  or  services 
of  a  prurient  sexual  nature.  Under  the 
final  rule,  a  business  is  not  eligible  for 
an  economic  injury  disaster  loan  if  more 


than  one-third  of  its  revenues  are  from 
legal  gambling  operations  or  from 
packaging  SBA  loans;  if  it  is  principally 
engaged  in  teaching  or  indoctrinating 
religion;  or  is  primarily  engaged  in 
political  or  lobbying  activities. 
DATES:  This  rule  is  effective  September 
2, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Kulik,  202-205-6734. 
SUPPLEMENTARY  INFORMATION:  On  April 
23, 1998,  SBA  published  a  notice  of 
proposed  rulemaking  (63  FR  20140)  to 
amend  section  123.201  of  its  regulations 
so  that  an  applicant  would  not  be 
eligible  for  a  physical  disaster  business 
loan  if  it  is  engaged  in  any  illegal 
activity;  if  it  is  a  government  owned 
entity  (other  than  a  business  owned  or 
controlled  by  a  Native  American  tribe): 
or  if  the  business  (1)  presents  live 
performances  of  a  prurient  sexual 
nature,  or  (2)  derives  directly  or 
indirectly  more  than  de  minimis  gross 
revenue  from  activities  of  a  prurient 
sexual  nature.  The  proposed  rule  was 
intended  to  codify  SBA's  existing  policy 
of  usiog  the  same  ineligibility  criteria 
for  SBA's  disaster  and  biisiness  loan 
programs.  Thus,  a  business  tbat  would 
not  be  eligible  to  receive  an  SBA 
guaranteed  business  loan  because  it  met 
these  criteria,  would  also  not  be  eligible 
to  obtain  a  physical  disaster  loan. 

SBA  also  proposed  to  amend  section 
123.301  of  its  regulations  so  that  a 
business  would  not  be  eligible  for  an 
economic  injury  disaster  loan  if  it:  (1) 
derived  more  than  one-third  of  its  gross 
annual  revenue  from  l^al  gambling 
activities;  (2)  earned  more  than  one- 
third  of  its  gross  annual  revenue  from 
packaging  SBA  loans:  (3)  was 
principally  engaged  in  teaching, 
instructing,  counseling,  or 
indoctrinating  religion  or  religious 
beliefs,  whether  in  a  religious  or  secular 
setting;  or  (4)  primarily  engaged  in 
political  or  lobbying  activities.  These 
proposed  changes  were  intended  to 
codify  SBA's  existing  policy  of  using  the 
same  ineligibility  criteria  for  its 
economic  injury  disaster  and  business 
loan  program,  "rhus,  if  a  business  is  not 
eligible,  because  of  these  criteria,  for  an 
SBA  guaranteed  loan  under  the  business 
loan  program,  it  would  not  be  eligible 
for  an  economic  injbry  disaster  loan. 

SBA  received  one  conmient  The 
commenter  was  concerned  that  if  the 
proposed  economic  injury  amendments 
were  finalized,  SBA  would  not  be  able 
to  assist  non-profit  entities  which 
provide  community  services  and  derive 
more  than  one  third  of  their  revenue 
from  legal  gambling  activities.  Under 
SBA's  rules,  non-profit  entities 
presently  do  not  qualify  for  economic 
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injury  loans,  so  the  proposed 
amendment  would  not  change  their 
eligibility.  Accordingly,  the  final  rule  is 
identical  to  the  proposed  rule. 

In  this  final  nile,  SBA  also  corrects  a 
typographical  error  in  section  123.202(a) 
by  substituting  "lesser"  for  "greater"  in 
the  first  sentence  which  now  reads: 
"Disaster  business  loans,  including  both 
physical  disaster  and  economic  injury 
loans  to  the  same  borrower,  together 
with  its  affiliates,  cannot  exceed  the 
lesser  of  the  uncompensated  physical 
loss  and  economic  injury  or  $1.5 
million."  This  ensures  that  an  applicant 
receives  disaster  assistance  for  an 
uncompensated  loss  or  injury  without 
obtaining  excessive  SBA  assistance  at 
lower  than  market  rates. 

Compliance  with  Executive  Orders 
12612, 12778,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C  601. 

et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch  35) 

SBA  certifies  that  this  final  rule  does 
not  constitute  a  significant  rule  within 
the  meaning  of  Executive  Order  12866 
and  does  not  have  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  et 
seq.  It  is  not  likely  to  have  an  annual 
economic  effect  of  $100  million  or  more, 
result  in  a  major  increase  in  costs  or 
prices,  or  have  a  significant  adverse 
effect  on  competition  or  the  United 
States  economy.  This  final  rule  codifies 
current  SBA  practices  and  will  not 
affect  additional  businesses  dr  impose 
any  costs. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch  35,  SBA 
certifies  that  this  final  rule  contains  no 
new  reporting  or  record  keeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  final  rule 
has  no  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  Order. 
(Catalog  of  Federal  Domestic  Assistance 
Programs,  No.  59.012  and  59.008) 

List  of  Subjects  in  13  CFR  Part  123 

Disaster  assistance,  Loan  programs- 
business,  Small  businesses. 

Accordingly,  pursuant  to  the 
authority  contained  in  section  5(b)(6)  of 
the  Small  Business  Act  (15  U.S.C. 
634(b)(6)),  SBA  amends  part  123, 


chapter  I,  title  13,  Code  of  Federal 
Regulations,  as  follows: 

PART  123— DISASTER  LOAN 
ASSISTANCE 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6),  636(b), 
636(c)  and  636(0;  Pub.  L.  102-395. 106  Stat. 
1828, 1864;  and  Pub.  L  103-75, 107  Stat. 
739. 

2.  Add  new  paragraphs  (d),  (e),  and  (f) 
to  §  123.201  to  read  as  follows: 

§  1 23.201    When  am  I  not  eligible  to  apply 
for  a  physical  disaster  business  loan? 

•        •        •        *        * 

(d)  You  are  not  eligible  if  your 
business  is  engaged  in  any  illegal 
activity. 

(e)  You  are  not  eligible  if  you  are  a 
government  owned  entity  (except  for  a 
business  owned  or  controlled  by  a 
Native  American  tribe). 

(f)  You  are  not  eligible  if  your 
business  presents  live  performances  of  a 
prxment  sexual  nature  or  derives 
directly  or  indirectly  more  than  de 
minimis  gross  revenue  through  the  sale 
of  products  or  services,  or  the 
presentation  of  any  depictions  or 
displays,  of  a  prurient  sexual  natvu«. 

§123.202    [Amended] 

3.  Amend  §  123.202(a)  by  removing 
the  word  "greater"  and  adding,  in  its 
place,  the  word  "lesser"  in  the  first 
sentence. 

4.  Amend  §  123.301  as  follows: 

a.  Remove  "gambling"  and  "loan 
packaging"  in  paragraph  (a); 

b.  Remove  "or"  at  the  end  of 
paragraph  (c); 

(c)  Remove  the  period  and  insert  "; 
or"  at  the  end  of  paragraph  (d);  and 

(d)  Add  neyr paragraphs  (e),  (f),  (g), 
and  (h)  to  read  as  follows: 

§  1 23.301    When  would  my  business  not  be 
eligible  to  apply  for  an  economic  injury 
disaster  loan? 


(e)  Deriving  more  than  one-third  of 
gross  annual  revenue  from  legal 
gambling  activities; 

(f)  A  loan  packager  which  earns  more 
than  one-third  of  its  gross  annual 
revenue  fit)m  packaging  SBA  loans; 

(g)  Principally  engaged  in  teaching, 
instructing,  counseling,  or 
indoctrinating  religion  or  religious 
beliefs,  whether  in  a  religious  or  secular 
setting;  or 

(h)  Primarily  engaged  in  political  or 
lobbying  activities. 


Dated:  July  20, 1998. 
Aida  Alvarez, 
Administrator. 

(FR  Doc.  98-23657  Filed  9-1-98;  8:45  am] 
8II.UNQ  CODE  S02S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  123 

Disaster  Loan  Program 

agency:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  adopts  as  a  final 
rule,  vdthout  change,  the  provisions  of 
an  interim  final  rule  amending  its 
disaster  loan  rules.  This  final  rule 
continues  to  ensure  that  when  a  legal 
business  entity  is  engaged  in  both 
agricultural  enterprises  and  non- 
agricultiiral  business  ventures.  SBA  can 
provide  physical  disaster  business  loans 
to  the  non-agricultural  portion  which 
has  been  damaged  by  floods  and  other 
catastrophes. 

DATES:  This  rule  is  effective  September 
2, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Kiilik,  Associate  Administrator 
for  Disaster  Assistance.  (202)  205-6734. 

SUPPLEMENTARY  INFORMATION:  Section 
2(e)  of  the  Small  Business  Act  (15  USC 
S  631(e))  ("Act")  states  that  the  policy 
of  the  Congress  is  that  the  Government 
aid  and  assist  "victims"  of  floods  and 
other  catastrophes.  Section  2(g)  of  the 
Act  provides  that  in  its  administration 
of  the  disaster  loan  program,  pursuant  to 
section  7(b)  of  the  Act,  SBA  shall 
provide,  "to  the  maximum  extent 
possible,"  assistance  and  coimseling  to 
disaster  "victims."  In  administering  the 
disaster  loan  program,  SBA  is 
precluded,  by  section  7(b)  of  the  Act, 
from  assisting  agricultural  enterprises. 
As  defined  in  section  18(b)(1)  of  the  Act, 
an  "agricultural  enterprise"  is  a 
business  engaged  in  the  production  of 
food  and  fiber,  ranching,  and  raising  of 
livestock,  aquaculture,  and  all  other 
farming  and  agricultural  related 
industries. 

SBA  previously  provided  physical 
disaster  business  loan  assistance  only  to 
business  entities  which  were  adversely 
affected  by  floods  and  other 
catastrophes  when  the  primary  activity 
of  the  business  entity  was  non- 
agricultural.  Thus,  if  a  person  or  a  single 
business  entity  operated  both 
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agricultural  and  non-agricultural 
enterprises,  SBA  would  not  assist  any 
part  of  the  business  entity  that  suffered 
damage  if  the  primary  activity  of  the 
total  entity  was  agricultural. 

SBA  reconsidered  the  statutory 
language  above  and  re-evaluated  its 
position  with  respect  to  the  "primary 
activity  rule"  which  it  administratively 
applied.  The  Act  requires  SBA  to  assist 
"victims"  of  floods  and  other 
catastrophes,  without  regard  to  the 
primary  activity  of  a  total  business 
entity.  If  the  victim  of  a  flood  or  other 
catastrophe  is  a  non-agricultural 
business  venture,  SBA  should  assist  that 
victim  regardless  of  whether  such 
business  is  a  part  of  a  larger  business 
entity  whose  primary  activity  is 
agricultural.  Thus,  if  the  total  business 
operation  is  comprised  of  a  retail  store 
and  a  ranch,  and  the  retail  store  is 
destroyed  by  a  flood,  SBA  should  offer 
physical  disaster  assistance  to  the  retail 
store  even  if  the  ranching  operation 
generated  more  revenue. 

Accordingly,  SBA  promulgates  this 
final  rule  to  continue  to  permit  SBA  to 
provide  physical  disaster  business  loan 
assistance  to  a  non-agricultural  business 
venture  within  the  total  business  entity 
if  the  non-agricultural  business  has  been 
damaged  by  a  flood  or  other  catastrophe, 
regardless  of  the  primary  activity  of  the 
total  business  entity.  The  rule  also 
makes  clear  that  the  business  entity  can 
be  a  sole  proprietorship,  corporation, 
limited  liabiuty  company,  or 
partnership. 

Compliance  With  ExecntiTe  Orders 
12612, 12778,  and  12866,  the 
Regulatory  Flexibility  Act  (15  U.S.C 
S601,  et  seq.),  and  the  FaperwiMrk 
Reduction  Act  (44  U.S.C  Ch.  35) 

SBA  certifies  that  this  rule  is  not  a 
significant  rule  Mdthin  the  meaning  of 
Executive  Order  12866;  it  is  not  likely 
to  have  annual  economic  effect  of  $100 
million  or  more,  result  in  a  major 
increase  in  costs  or  prices,  or  have  a 
-significant  adverse  effect  on  competition 
or  the  United  States  economy,  SBA  also 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  S601  et  seq. 
This  rule  makes  eligible  for  physical 
disaster  loans  only  nonagricultiiral 
businesses  that  are  part  of  a  business 
entity  that  is  primarily  agricultiual  and. 
therefore,  does  not  meet  the  substantial 
number  of  small  businesses  criterion 
anticipated  by  the  Regulatory  Flexibility 
Act. 

For  purposes  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Ch  35),  SBA 
certifies  that  this  final  rule  contains  no 


new  reporting  or  recordkeeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  has 
no  federahsm  implications  warranting 
the  preparation  of  a  Federalism 
Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  standards  set  forth  in 
Section  2  of  that  Ordef . 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  July  1, 1997 
(62  FR  35337).  An  open  comment 
period  was  provided  for  interested 
persons  to  respond  to  the  interim  final 
rule.  Since  the  date  of  publication  of  the 
interim  final  rule,  no  comments  were 
received.  Accordingly,  the  interim  final 
rule  is  adopted  without  change  as  final. 

List  of  Subjects  in  13  CFR  Part  123 

Disaster  assistance.  Loan  programs- 
business.  Small  businesses. 

Accordingly,  the  interim  final  rule 
amending  13  CFR  part  123  which  was 
published  at  62  FR  35337  on  July  1. 
1997.  is  adopted  as  a  final  rule  without 
change. 

Dated:  July  8, 1998. 
AidaAlvarex, 
Administrator 

[FR  Doc.  98-23658  Filed  »-l-98: 8:45  am] 
BILLMaCOOE  Mts-ei-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-SW-10-A0;  Amendment 
39-10727;  AD  M-18-11] 

RIN  2120-AA64 

Airworthiness  Directives;  Schwreizer 
Aircraft  Corporation  and  Hughes 
Helicopters,  Inc.  IModel  269A.  269A-1, 
2898, 269C,  269D,  and  TH-65A 
Helicopten 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Schweizer  Aircraft 
Corporation  and  Hughes  Helicopters, 
Inc.  Model  269A,  269A-1,  269B,  269C, 
269D,  and  TH-55A  helicopters,  that 
requires  a  visual  inspection  of  the  bond 
line  between  the  main  rotor  blade 
abrasion  strip  (abrasion  strip)  and  the 
blade  for  voids,  separation,  or  lifting  of 
the  abrasion  strip;  a  visual  inspection  of 
the  adhesive  bead  around  the  perimeter 


of  the  abrasion  strip  for  erosion,  cracks, 
or  blisters;  a  tap  (ring)  test  of  the 
abrasion  strip  for  evidence  of  debonding 
or  hidden  corrosion  voids;  and  removal 
of  any  blade  with  an  unairworthy 
abrasion  strip  and  replacement  with  an 
airworthy  blade.  This  amendment  is 
prompted  by  four  reports  that  indicate 
that  debonding  and  corrosion  have 
occurred  on  certain  blades  where  the 
abrasion  strip  attaches  to  the  blade  skin. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  the  abrasion 
strip  from  the  blade  and  subsequent  loss 
of  control  of  the  helicopter. 
BTECnVE  DATE:  October  7, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  Reinhardt,  Aerospace 
Engineer.  FAA.  New  York  Aircraft 
Certification  Office,  Airframe  and 
Propulsion  Branch,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
3rd  Floor,  Valley  Stream,  New  York 
11581-1200.  telephone  (516)  256-7532, 
fax  (516) 568-2716. 
SUPPLByCNTARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
Schweizer  Aircraft  Corporation  and 
Hughes  Helicopters,  Inc.  Model  269A. 
269A-1.  269B,  269C,  269D,  and  TH- 
55A  series  helicopters  was  published  in 
the  Federal  Register  on  October  30, 
1996  (61  FR  55937).  That  action 
proposed  to  require,  for  each  blade,  a 
visual  inspection  of  the  bond  line 
between  the  abrasion  strip  and  the  blade 
for  voids,  separation,  or  lifting  of  the 
abrasion  strip;  a  visual  inspection  of  the 
adhesive  bead  aroimd  the  perimeter  of 
the  abrasion  strip  for  erosion,  cracks,  or 
blisters;  a  tap  (ring)  test  of  the  abrasion 
strip  for  evidence  of  debonding  or 
hidden  corrosion  voids;  and  removal  of 
any  blade  with  a  defective  abrasion  strip 
and  replacement  with  an  airworthy 
blade.  If  any  deterioration  of  the 
abrasion  strip  adhesive  bead  was 
discovered,  restoration  of  the  bead  in 
accordance  with  the  applicable 
maintenance  manual  was  proposed.  If 
an  abrasion  strip  void  was  found  or 
suspected,  removing  and  replacing  the 
blade  with  an  airworthy  blade  was  also 
proposed. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  Model 
269C-1  helicopters  should  be  included 
in  the  Applicability  section  of  the  AD, 
because  this  model,  which  was  recently 
type  certificated,  could  be  retro-fitted 
with  any  of  the  affected  blades  listed  in 
the  proposed  AD.  The  FAA  concurs. 
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and  futiue  rulemaking  action  will 
address  this  issue. 

The  same  commenter  states  that  a 
terminating  action  should  be  added  to 
the  AD.  The  commenter  states  that  if 
any  of  the  affected  blades  are  subject  to 
an  abrasion  strip  repair,  those  blades 
should  no  longer  be  subject  to  the 
repetitive  inspections  listed  in  the  AD. 
The  FAA  concxus,  and  a  paragraph  will 
be  added  to  the  AD  to  state  that,  for  an 
affected  blade,  blade  abrasion  strip 
repair  is  considered  a  terminating  action 
for  the  requirements  of  this  AD.  A 
reqviirement  was  added  to  identify 
repaired  blades. 

Another  commenter  states  that  the 
abrasion  strip  inspections  called  out  in 
the  proposed  AD  are  inadequate  to 
detect  defective  abrasion  strips.  The 
FAA  does  not  concur;  the  specified 
inspections  are  adequate  to  detect 
defective  abrasion  strips  and  these 
inspections  will  remain  in  the  AD. 

"nie  commenter  also  states  that 
current  abrasion  strip  materials  and 
abrasion  strip  bonding  methods  are 
inadequate  to  assise  long-term 
durability.  The  FAA  does  not  concur; 
when  performed  correctly  the  current 
abrasion  strip  materials  and  abrasion 
strip  bonding  methods  are  adequate  and 
demonstrate  an  acceptable  service  life. 

Finally,  the  commenter  would  like  the 
FAA  to  re-evaluate  current  regulations 
pertaining  to  abrasion  strip  technology 
and  revise  the  regulations  to  include 
minimum  performance  criteria  for 
adhesively  bonded  abrasion  strip 
assemblies.  The  FAA  does  not  concur; 
current  regulations  have  demonstrated 
an  acceptable  level  of  safety  for  abrasion 
strip  bonding. 

After  careml  review  of  the  available 
data,  including  the  cbmments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously,  as  well  as  with 
other  non-substantive  changes.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

The  FAA  estimates  that  100 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  one-third  of  a  work  hour 
per  helicopter  to  conduct  the  initial 
inspections;  approximately  one-third  of 
a  work  hour  to  conduct  the  repetitive 
inspections;  approximately  11  work 
hours  to  remove  and  reinstall  a  blade; 
and  approximately  32  work  hours  to 
repair  die  blade;  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  (replacement  abrasion 
strips)  will  cost  approximately  $57  per 
main  rotor  abrasion  strip  (each 


helicopter  has  three  main  rotor  blades). 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $135,850  per  year  for  the 
first  year  and  $133,850  for  each  year 
thereafter,  assimiing  one-sixth  of  the 
affected  blades  in  the  fleet  are  removed, 
repaired,  and  reinstalled  each  year,  and 
that  all  affected  helicopters  are 
subjected  to  one  repetitive  inspection 
each  year. 

The  regulations  adopted  herein  vnU 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  xmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and.Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas  76137. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu*suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regiilations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.44701. 


f38.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  9ft-18-ll    Schweizer  Aircraft 

Corporation  and  Hughes  Helicopters, 
INC:  Amendment  39-10727.  Docket  No. 
96-SW-lO-AD. 

Applicability:  Model  269A,  269A-1,  269B. 
and  TH-5SA  helicopters  with  main  rotor 
blades,  part  number  (P/N)  269A1190-1,  serial 
numbers  (S/N)  SOOOl  through  S0012 
installed:  and  Model  269C  and  269D 
helicopters  with  mdin  rotor  blades,  P/N 
269A1185-1,  S/N  S222,  S312.  S313,  S325 
through  S327,  S339,  S341.  S343.  S346.  S347. 
S349  through  S367,  S369  through  S377.  S379 
through  S391,  S393  through  S395,  S397. 
S399,  S401  through  S417.  S419  through 
S424,  S426  through  S449.  S451  through 
S507,  S509  through  SS13,  S516  through 
S527,  S529  through  S540,  SS42,  S544 
through  S560,  S562  through  S584,  S586 
through  S595,  S597  though  S611,  S620 
through  S623,  S625,  S628.  S633.  S641 
through  S644,  S646,  S653,  S658.  S664,  S665, 
and  S667,  installed,  certincated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  lequest  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  (except  for  the  repair  of 
the  abrasion  strip)  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  abrasion  strip  from 
a  main  rotor  blade  (blade)  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Within  the  next  50  hours  time-in- 
service  (TIS),  or  wiUiin  90  calendar  days  after 
the  effiactive  date  of  this  AD,  whichever  is 
earlier,  or  prior  to  installing  an  affected 
replacement  blade,  and  thereafter  at  intervals 
not  to  exceed  50  hours  TIS  bom  the  date  of 
the  last  inspection  or  replacement 
installation: 

(1)  Visually  inspect  the  adhesive  bead 
around  the  perimeter  of  each  abrasion  strip 
for  erosion,  cracks,  or  blisters. 

(2)  Visually  inspect  the  bond  line  between 
each  abrasion  strip  and  each  blade  skin  for  ^ 
voids,  separation,  or  lifting  of  the  abrasion 
strip. 

(3)  Inspect  each  abrasion  strip  for 
debonding  or  hidden  corrosion  voids  using  a 
tap  (ring)  test  as  described  in  the  applicable 
maintenance  manual. 
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(b)  If  any  deterioration  of  an  abrasion  strip 
adhesive  bead  is  discovered,  prior  to  further 
flight,  restore  the  bead  in  accordance  with 
the  applicable  maintenance  manual. 

(c)  If  abrasion  strip  debonding,  separation, 
or  a  hidden  corrosion  void  is  found  or 
suspected,  prior  to  further  flight,  remove  the 
blade  with  the  defective  abrasion  strip  and 
replace  it  with  an  airworthy  blade. 

(d)  Repair  of  an  affected  blade's  abrasion 
strip  is  considered  a  terminating  action  for 
the  requirements  of  this  AD.  Identify  the 
repaired  blade  with  a  white  dot  added 
adjacent  to  the  blade  S/N. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office,  FAA.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  New  York  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  Aircraft 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished,  provided  the 
abrasion  strip  has  not  started  to  separate  or 
debond  from  the  main  rotor  blade. 

(g)  This  amendment  becomes  effective  on 
October  7, 1998. 

Issued  in  Fort  Worth,  Texas,  on  August  21, 
1998. 
Larry  M.  Kelly, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  98-23600  Filed  9-1-98;  8:45  am] 

BIUINO  OOOE  4aiO-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  98-NM-242-AO;  Amendment 
39-10730;  AD  9&-18-14] 

RIN  2120^AA64 

Airworttiiness  Directives;  Boeing 
Model  757-200  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  757- 
200  series  airplanes.  This  action 
requires  a  one-time  detailed  visual 
inspection  to  detect  damage  or  chaflng 
of  certain  electrical  wire  bundles,  and  to 


verify  adequate  clearance  exists  between 
the  wire  bundles  and  adjacent 
disconnect  bracket:  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  a  report  indicating  that  damaged 
wires  caused  an  electrical  short  in  the 
electrical  panel,  which  resulted  in  a 
shower  of  sparks  firom  the  overhead 
panel.  The  actions  specified  in  this  AD 
are  intended  to  prevent  failure  of 
essential  electrical  systems  and  a 
potential  fire  hazard  for  passengers  and 
crewmembers,  due  to  damage  or  chafing 
of  electrical  ware  bundles. 

DATES:  Effective  September  17, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  2, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  98-NM- 
242-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 

Information  pertaining  to  this 
amendment  may  be  obtained  from  or 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Ave. 
SW.,  Renton,  Washington  98055-4056. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forrest  Keller,  Senior  Engineer,  Systems 
and  Equipment  Branch,  ANM-130S, 
FAA,  Transport  Airplane  Directorate, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2790;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  indicating  that 
damaged  wires  caused  an  electrical 
short  in  the  Pll  electrical  panel  on  a 
Boeing  Model  757-200  series  airplane 
after  takeoff,  which  resulted  in  a  shower 
of  sparks  from  the  overhead  panel. 
Sul»equently,  several  erroneous  flight 
deck  indications  appeared  with  the 
display  of  multiple  caution  messages  by 
the  engine  indication  and  crew  alerting 
system  (EICAS).  Investigation  of  the 
looms  behind  the  Pll  electrical  panel 
revealed  that  certain  wires  were  routed 
over  the  top  of  the  disconnect  bracket 
close  to  the  bracket-bonding  stud,  which 
caused  the  vdres  to  chafe  through  and 
resulted  in  an  electrical  short  in  the 
panel.  In  a  fleetwide  inspection  of  13 
other  Boeing  Model  757-200  series 
airplanes,  damaged  wires  on  three 
additional  airplanes  were  detected.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  essential  electrical  systems 
and  a  potential  fire  hazard  for 
passengers  and  crevraiembers,  due  to 
damage  or  chafing  of  electrical  wire- 
bimdles. 


Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  failure  of  essential  electrical 
systems  and  a  potential  fire  hazard  for 
passengers  and  crewmembers,  due  to 
damage  or  chafing  of  electrical  wire 
bundles.  This  AD  requires  a  one-time 
detailed  visual  inspection  to  detect 
damage  or  chafing  of  certain  electrical 
wire  bundles,  and  to  verify  adequate 
clearance  exists  between  the  wire 
bundles  and  adjacent  disconnect 
bracket;  and  repair,  if  necessary. 
Accomplishment  of  the  actions 
described  previously  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

Determination  of  Rule's  Efiiective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
efiiective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  woiUd  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
suVimit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-242-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  E)OT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the    ' 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-l»-14  Boeing:  Amendment  39-10730. 
Docket  98-NM-242-AD. 


Applicability:  Model  757-200  series 
airplanes,  certificated  in  any  category; 
excluding  the  foUowring  line  numbers: 

2        75       221     127     130    162 
180    209    212    219    388    526 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  essential  electrical 
systems  and  a  potential  fire  hazard  for 
passengers  and  crewmembers  due  to  damage 
or  chafing  of  electrical  wire  bundles, 
accomplish  the  following: 

(a)  Within  90  days  after  the  efiiective  date 
of  this  AD,  perform  a  one-time  detailed 
visual  inspection  to  detect  damage  or  chafing 
of  the  electrical  wire  bundles  having  part 
numbers  W2016-0001-12  and  W2016-0002- 
16.  and  adjacent  wiring;  and  to  verify 
adequate  clearance  exists  between  the  wire 
bundles  and  adjacent  disconnect  bracket.  Pay 
particular  attention  to  the  area  located  on  the 
looms  behind  the  Pll  panel  near  the  APOOll 
disconnect  bracket. 

(1)  If  no  damage  or  chafing  is  detected,  and 
adequate  clearance  exists,  no  further  action  is 
required  by  this  AD. 

(2)  If  damage  or  chafing  is  detected,  and 
adequate  clearance  exists,  prior  to  further 
flight,  repair  the  wire  bundles  in  accordance 
with  Section  20-10-13  of  the  Boeing 
Standard  Wiring  Practices  Manual. 

(3)  If  no  damage  or  chafing  is  detected  and 
inadequate  clearance  exists,  prior  to  further 
flight,  modify  the  wire  bundles  to  achieve 
adequate  clearance,  in  accordance  with 
Section  20-10-11  and  20-10-12  of  the 
Boeing  Standard  Wiring  Practices  Manual. 

(4)  If  damage  or  chafing  is  detected  and 
inadequate  clearance  exists,  prior  to  further 
flight,  repair  the  wire  bundles  in  accordance 
with  Section  20-10-13  of  the  Boeing 
Standard  Wiring  Practices  Manual;  and 
modify  the  wire  bundles  in  accordance  with 
Section  20-10-11  and  20-10-12  of  the 
Boeing  Standard  Wiring  Practices  Manual. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle   . 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 


(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  aqd  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
September  17, 1998. 

Issued  in  Ronton,  Washington,  on  August 
27, 1998. 
Vi  L.  Lipeki,  Acting  Manager, 

Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  98-23620  Filed  9-1-98;  8:45  am] 
BIUMQ  COOE  4eiO-1«-U 


DEPARTMENT  OF  TRANSPORTATION 


^ 


Federal  AvIatkMi  Administration 

14  CFR  Part  73 

[Airspace  Docket  Na-94-nASO-«] 

RIN2120^AA66 


ExfMinslon  of  Restrictad  Area  R-6002, 
Poinsett-Sumter,  SC 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  raises  the  upper 
limit  of  Restricted  Area  R-6002  from  the 
current  13,000  feet  mean  sea  level 
(MSL).  up  to  and  including  Flight  Level 
(FL)  230.  The  expanded  restricted 
airspace  is  redesignated  as  three 
subdivisions:  R-6002A,  R-6002B,  and 
R-6002C  to  facilitate  real-time  use  of  the 
airspace.  The  purpose  of  this 
amendment  is  to  provide  airspace  for 
high-angle  bomb  delivery  training  at  the 
Poinsett  Range.  In  addition,  the  name  of 
the  using  agency  is  changed  to  reflect 
the  current  organizational  title. 
EFFECTIVE  DATE:  0901  UTC,  October  8, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8783. 
SUPPt^MENTARY  INFORMATION: 

Background 

On  November  23. 1994.  the  FAA 
proposed  an  amendment  to  part  73  of  14 
CFR  part  73  (59  FR  60339)  to  raise  the 
upper  limit  of  Restricted  Area  R-6002, 
Poinsett-Sumter,  SC,  from  13,000  feet 
MSL  up  to  FL  230,  and  to  reconfigure 
the  airspace  in  three  subareas  as 
follows:  R-6002A  bora  the  surface  to 
but  not  including  13,000  feet  MSL,  R- 
6002B  from  13.000  feet  MSL  to  but  not 
including  FL  180,  and  R-6002C  from  FL 
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180  to  FL  230.  Additionally,  the  FAA 
proposed  to  change  the  name  of  the 
using  agency,  for  the  restricted  areas, 
from  "Commander,  Shaw  AFB,  SC,"  to 
"U.S.  Air  Force.  20  Fighter  Wing  (FW), 
Shaw  AFB,  SC." 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  to  the  FAA.  In  response  to 
this  NPRM,  the  FAA  received  two 
comments,  one  from  the  Air  Transport 
Association  of  America  and  one  bom 
USAir  (now  US  Airways).  An  analysis 
of  the  comments  received,  along  with 
the  FAA's  response,  are  detailed  below: 

Analjrsis  of  Comments 

Those  commenters  responding  to  the 
notice  expressed  concern  that  the 
expansion  of  R-6002  would  adversely 
impact  air  carrier  operations  between 
Charlotte  Douglas  International  Airport, 
NC,  and  destinations  in  Florida.  To 
address  these  concerns,  the  U.S.  Air 
Force  and  the  Jacksonville  Air  Route 
Traffic  Control  Center  (ARTCC)  reached 
an  agreement  on  the  use  of  the  Poinsett 
Range  which  requires  the  application  of 
real-time  scheduling  and  activation/ 
deactivation  procedures  and  limits 
activation  periods  to  avoid  air  carrier 
peak  hours.  In  addition,  the  controlling 
agency  may  deny  usage  of  the  airspace, 
if  required,  due  to  pesJc  traffic  flow, 
severe  weather,  or  other  factors.  The 
FAA  believes  that  this  agreement 
satisfactorily  addresses  the  commenters' 
concerns. 

The  Rule 

This  amendment  to  14  CFR  part  73 
(part  73)  raises  the  upper  altitude  limit 
of  the  Poinsett  Range  from  the  current 
13,000  feet  MSL  to  FL  230,  and  changes 
the  name  of  the  using  agency  to  reflect 
the  current  organizational  tide.  The 
present  lateral  boimdaries  of  the 
restricted  area  are  not  changed  by  this 
action.  This  action  redesignates  the 
current  restricted  area,  R-6002,  as  R- 
6002A,  extending  from  the  surface  to 
but  not  including  13,000  feet  MSL.  In 
addition,  two  new  subareas  are 
designated  directly  above  R-6002A,  as 
follows:  R-6002B  from  13,000  feet  MSL 
to  but  not  including  FL  180;  and  R- 
6002C  bom  FL  180  to  FL  230.  This 
configuration  allows  for  the  real-time 
utilization  of  airspace  with  the  "B"  and 
"C"  subareas  being  activated  when 
needed  for  high-angle  weapons  delivery 
training.  The  U.S.  Air  Force  requested 
the  higher  vertical  limits  for  R-6002  in 
order  to  conduct  high  altitude/high- 
angle  bomb  delivery  training.  Lessons 
learned  during  the  Desert  Storm 
Operation  dictated  that  these  tactics  be 
added  to  mission  training  profiles.  The 


current  13,000  feet  MSL  ceiling  does  not 
provide  sufficient  vertical  airspace  to 
permit  accomplishment  of  this  essential 
training.  This  amendment  also  changes 
the  name  of  the  using  agency  for  the 
restricted  areas  from  "Commander, 
Shaw  AFB,  SC,"  to  "U.S.  Air  Force, 
20th  FW.  Shaw  AFB,  SC,"  to  reflect  the 
current  title  of  the  using  agency.  The 
coordinates  for  this  airapace  docket  are 
based  on  North  American  Datum  83. 

Section  73.60  of  part  73  was 
republished  in  FAA  Order  7400.8E, 
dated  November  7, 1997. 

Tlie  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi^quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

In  February  1994,  the  U.S.  Air  Force 
issued  a  final  environmentalassessment 
(EA)  for  the  Proposed  Expansion  of 
Poinsett  Weapons  Range.  Sumter 
County,  SC.  In  June  1998,  the  U.S.  Air 
Force  submitted  a  Final  Supplement  to 
the  EA  to  the  FAA.  In  July  1998,  the 
FAA  completed  a  reevaluation  of  the 
EA.  The  FAA  determined  that  the 
airspace  action  evaluated  in  the  EA  is 
the  same  as  that  de^ribed  in  this  final 
rule  and  that  the  EA,  with  the  Final 
Supplement  to  the  EA,  adequately 
assesses  and  discloses  the 
environmental  impacts  of  the  proposed 
action.  The  FAA  concluded  that  the  EA 
is  valid  and  determined  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
proposed  action.  This  proposed  Federal 
action  is  consistent  with  existing 
national  environmental  policies  and 
objectives  as  set  forth  in  section  101(a) 
of  the  National  Environmental  Policy 
Act  (NEPA),  as  amehHed.  This  action 
would  not  significantly  affect  the 
quality  of  the  human  environment  or 
otherwise  include  any  condition 
requiring  consultation  pursuant  to 
section  102(2)(c)  of  the  NEPA.  To  obtain 
a  copy  of  the  FAA  FONSI,  refer  to  the 
section  titled  FOR  FURTHER  INFORMATION 

CONTACT,  above. 


This  decision  to  approve  the  proposed 
special  use  airspace  action  constitutes 
an  order  of  the  Administrator  issued 
pureuant  to  49  U.S.C.  40103(b)  and  is 
reviewable  before  the  United  States 
cotuts  of  appeals  in  accordance  with  the 
provisions  of  49  U.S.C.  46110  (formerly 
1006  of  the  Federal  Aviation  Act  of 
1958,  as  amended).  This  order 
constitutes  final  agency  action  under  49 
U.S.C.  46110.  Any  party  having  a 
substantial  interest  may  appeal  this 
order  to  the  courts  of  appeals  of  the 
United  States  or  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
upon  petition,  filed  within  60  (sixty) 
days  after  issuance  of  this  order. 

List  of  Subiects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73,  as  follows: 

PART  73-SPECiAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103. 40113. 
40120:  E.0. 10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

173.60    [Amendwq 

2.  §  73.60  is  amended  as  follows: 


R-6002    Poinsett-Sumter,  SC  (Remove) 
R^«002A    Poinsett-Sumter,  SC  [New] 

Boundaries.  Beginning  at  lat  33*54'25"N., 


to  lat.  33*46'26"N., 
to  lat.  33»44'28"N., 
to  lat.  33'50'14"N., 
to  lat  33»53'38"N.. 


long.  80°24'11"W.; 

long.  80»23'11"W.; 

long.  80»31'41"W.; 

long.  80'31'02"W.; 

long.  80*31'02"W.;  to  the  point  of 

beginning. 
Designated  altitudes.  Surfece  to  but  not 

including  13,000  feet  MSL 
Time  of  designation.  0600-2400  local  time 

Monday-Friday;  0800-1600  local  time 

Saturday;  other  times  by  NOTAM  at  least 

8  hours  in  advance. 
Controlling  agency.  FAA,  )acksonville 

ARTCC 
Using  agency.  U.S.  Air  Force,  20  FW,  Shaw 

AFB.SC 

R-6002B,  Poinsett-Sumter,  SC  (New) 

Boundaries.  Beginning  at  lat  33*54'25"N., 
long.  80*24 '11"W.;  to  lat  33'46'26"N., 
long.  80*23'11"W.;  to  lat  33*44'28"N., 
long.  80»31'41"W.;  to  lat  33»50'14"N., 
long.  80'31'02"W.;  to  lat  33*53'38"N.. 
long.  80*31 '02"W.;  to  the  point  of 
begioning. 

Designated  altitudes.  13.000  feet  MSL  to  but 
not  including  FL  180. 

Tltine  of  designation.  0600-2400  local  time 
Monday-Friday;  0800-1600  local  time 
Saturday;  other  times  by  NOTAM  at  least 
8  hours  in  advance. 


?-j 1 


(„j-j. /Tr_1      <!o     XT_      4>Tn/iAr-J_. 


e> t. 1 
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ContToUing  agency.  FAA,  lacksonville 

ARTCC 
Using  agency.  U.S.  Air  Force.  20  FW,  Shaw 

AFB.SC 

R-6002C,  Poinsett-Snmter,  SC  [New] 

Boundaries.  Beginning  at  lat.  33°54'25"N.. 

long.  80''24'11"W.;  to  lat.  33''46'26"N.. 

long.  80''23'11"W.;  to  lat.  33'44'28"N., 

long.  80'*31'41"W.;  to  lat.  33"50'14"N., 

long.  80''31'02"W.;  to  lat.  33'53'38'TJ.. 

long.  80°31'02"W;  to  the  point  of 

beginning. 
Designated  altitudes.  FL  180  to  FL  230. 
Time  of  designation.  0600-2400  local  time 

Monday-Friday;  0800-1600  local  time 

Saturday;  other  times  by  NOT  AM  at  least 

8  hours  in  advance. 
Controlling  agency.  FAA,  Jacksonville 

ARTtX. 
Using  agency.  U.S.  Air  Force,  20  FW,  Shaw 

AFB.SC 


Issued  in  Washington,  DC,  on  Aug\ist  26, 
1998.  .  |. 

Timothy  Fleming, 

Acting  Program  Director  for  Air  Traffic 
Airspace  Management. 
(FR  Doc.  98-23629  Filed  9-1-98;  8:45  am] 

BHJJNQ  CODE  4tie-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  95 

[Docket  No.  29322;  AmdL  No.  411] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimiun  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 


action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  October  8, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthiir  Blvd.,  Oklahoma  Qty, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPt.EMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
Systems  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assiue  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 


those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  aad 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days.  The  FAA  has  determined  that  this 
regulation  only  involves  an  establisfted 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current. 

It,  therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Washington,  D.C  on  August  28, 
1998. 

Ridurd  O.  Gordon, 
Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC: 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40103, 40106, 
40113,  40114,  40120,  44502,  44514,  44719, 
44721. 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  Minimum  Enroute  IFR  Altitudes  and  Changeover  Points 

[Amendment  41 1  Effective  Date,  October  8, 1998] 


From 


To 


MEA 


9  95.1001    Direct  Routes—^  95.626    Blue  Federal  Airway  26  Is  Amended  To  Read  in  Part 


Yukon  River.  AK  NDB  

•10900-MOCA 
*MEA  is  established  with  a  gap  in  navigation  signal  coverage. 


Barter  IstarKJ,  AK  NDB 


#•12000 


$95.6006    VOR  Federal  Airway  6  Is  Amended  To  Read  In  Part 


Grand  Island.  NE  VORTAC I  Touhy,  NE  FIX 


*4Q00 
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REVISIONS  TO  Minimum  Enroute  IFR  Altitudes  and  Changeover  Points— Continued 

(Amendment  411  Effective  Dstte,  Octot)er  8,  1998] 


From 

To 

MEA 

•3100-MOCA 

• 

$  95.6008    VOR  Federal  Airway  8  Is  Amended  To  Read  In  Part 


Grand  Island,  NE  VORTAC 
•3100-MOCA 


Touhy.  NE  FIX 


•4000 


§95.6053    VOR  Federal  Airway  53  Is  Amended  To  Read  In  Part 


Louisville,  KY  VORTAC 

Heals.  IN  FIX 

•4500-MRA 
••2300-MOCA 

Strep,  IN  FIX 

•2400-MOCA 


Heals,  IN  FIX  . 
•Strep,  IN  FIX 


House,  IN  FIX 


3000 
•3000 


•3000 


$95.6094    VOR  Federal  Airway  94  Is  Amended  To  Read  hi  Pwt 


Valer,  TN  FIX 

•2500-MOCA 


Teach.  TN  RX 


•4000 


$95.6119    VOR  Federal  Airway  119  Is  Amended  To  Read  in  Part 


Clarion,  PA  VOR/DME 


Bradford,  PA  VOR/DME 


4200 


$95.6184   VOR  Federal  Airway  184  is  Amended  To  Raad  In  Part 


Hanisburg,  PA  VORTAC 
Deho,  PA  RX 


Deko.  PA  FIX  

Modena.  PA  VORTAC 


3000 
5000 


$95.6203    VOR  Federal  Airway  203  Is  Amended  To  Read  m  Part 


Albany.  NY  VORTAC 

•2000-MOCA 
Otole.  NY  RX  , 

•6100-MOCA 

Dinny.  NY  RX 

Saranac  Lake.  NY  VOR/DME 

•4400-MOCA 


Otole,  NY  RX „ 

Dinny.  NY  RX ._ 

Saranac  Lake,  NY  VOR/DME a.. 

Massena.  NY  VORTAC 


•6000 

'10000 

6500 
•7000 


$95.6369    VOR  Federal  Airway  369  Is  Amended  To  Read  in  Part 


Groesbeck.  TX  VOR/DME 
MAA-17500 


Maverick,  TX  VOR/DME 


3400 


$964428   VOR  Federd  Akway  428  is  Amended  To  Read  m  Part 


Corta,  NY  RX 

•3600-MOCA 
Georgetown,  NY  VORTAC 


Georgetown,  NY  VORTAC 
Eaten.  NY  RX  


•5000 
4000 


$95.6465    VOR  Federal  Airway  465  is  Amended  by  Adding 


Billings,  MT  VORTAC 


Miles  City,  MT  VORTAC 


6000 


$  95^74   VOR  Federal  Airway  474  Is  Amended  To  Read  in  Part 

Noeno,  PA  RX 

Deiro,  PA  RX 

- 

Delro.  PA  RX  _ „ „ 

Modena.  PA  VORTAC - ™ 

3000 
5000 

• 

$95.6506    VOR  Federal  Airway  505  is  Amended  To  Read  in  Part 


Freed.  MN  FIX 

•5000-MRA 
••2600-MOCA 

Almay.  MN  FIX  

•2500-MOCA 


•Almay.  MN  RX 


Prags.  MN  RX 


•4600 
•5000 
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From 


To 


MEA 


MM 


§95.7146   Jet  Route  No.  146  is  Amended  To  Read  in  Part 


Allentown.  PA  VORTAC  

#COP  OVERLIES  FJC  VORTAG 

Kennedy.  NY  VOR/DME - 

*18000 

45000 

Airway  segment 

Changeover  points 

To 

Distance 

From 

.--«■ 


§  95.8003    VOR  Federal  Airways  Changeover  Points  V-119  is  Amended  To  Delete 


Clarion,  PA  VOR/DME 

#BFD  R-232  UNUSEABLE.  USE  CIP  R-050 


Bradford.  PA  VOR/DME 


*40 


Clarion 


V-428  is  Amended  To  Read  in  Part 


Ithaca.  NY  VOR/DME Georgetown.  NY  VORTAC 


20  Ithaca. 


$95.8005    Jet  routes  Changeover  Points  J-42  is  Amertded  To  Read  in  Part 


Memphis.  TN  VORTAC 


Nashville.  TN 


119        Memphis. 


|FR  Doc.  9fr-23663  Filed  9-1-98;  8:45  am] 
BILUNG  COOE  4»10-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Clenbuterol;  Correction 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  is  correcting  a  final  rule 
that  appeared  in  the  Federal  Register  of 
August  4. 1998  (63  FR  41419).  The 
document  amended  the  animal  drug 
regulations  to  reflect  approval  of  a  new 
animal  drug  application  filed  by 
Boehringer  Ingelheim  Animal  Health, 
Inc.  The  document  pubfished  with  an 
incorrect  address.  This  document 
corrects  that  error. 

EFFECTIVE  DATE:  September  2.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  C.  Harris.  Office  of  Policy  (HF- 
27),  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857, 301-443-2994. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
98-20699,  appearing  on  page  41419,  in 
the  Federal  Register  of  August  4, 1998, 
the  following  correction  is  made:  On 
page  41419,  in  the  first  column,  in  the 
second  paragraph  under  SUPPLEMENTARY 
INFORMATION,  beginning  in  the  ninth 
line,  "12420  Farklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857"  is  corrected  to 
read  "5630  Fishery  Lane,  rm.  1061, 
Rockville,  MD  20852". 


Dated:  August  26, 1998. 
WUliam  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-23582  Filed  9-1-98;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Ampicillin 
Trihydrate  For  Sterile  Suspension; 
Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  August  4, 1998  (63  FR 
41419).  The  dociunent  amended  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by  G.  C. 
Hanford  Manufactiuing  Co.  The 
dociunent  published  with  an  incorrect 
address.  This  dociunent  corrects  that 
error. 

EFFECTIVE  DATE:  September  2, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  C.  Harris,  Office  of  Policy  <HF- 
27),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-2994. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
98-20698,  appearing  on  page  41419,  in 
the  Federal  Register  of  August  4, 1998, 
the  following  correction  is  made:  On 
page  41420,  in  the  first  column,  in  the 
first  complete  paragraph,  beginning  in 
the  ninth  line.  "12420  Parklawn  Dr.,  rm. 


1-23.  Rockville,  MD  20857"  is  corrected 
to  read  "5630  Fishers  Lane,  rm.  1061. 
Rockville,  MD  20852". 

Dated:  August  26, 1998. 
William  K.  Hubbard, 
Associate  Commissionef  for  Policy 
Coordination. 
(FR  Doc.  98-23583  Filed  9-1-98;  8:45  am] 

BILLING  COOE  4160-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay;  98-021] 

RIN2115-AA97 

Safety  Zone;  Suisun  Bay,  Sacramento 
River,  San  Joaquin  River,  San 
Francisco,  CA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
parts  of  Suisun  Bay,  the  Sacramento 
River,  and  the  San  Joaquin  River,  during 
a  powerboat  race  on  September  13, 
1998.  The  safety  zone  will  encompass 
all  waters  within  the  area  bounded  by 
the  line  segments  drawn  as  follows: 
commencing  at  a  point  located  at 
latitude  38°02'55"  N,  longitude 
121''53'30"  W;  thence  to  38°03'50"  N, 
121»51'15"  W;  thence  to  38-01'40"  N, 
121''49'55"  W;  thence  to  38"'01'38"  N, 
121''50'40"  W;  thence  to  38''01'48"  N, 
121''51'08"  W;  thence  to  38"'01'54"  N, 
121''52'07"  W;  thence  to  38'*02'15"  N, 
121'52'55"  W;  thence  returning  to  the 
point  of  origin. 

This  safety  zone  is  necessary  to 
provide  for  the  safety  of  participants. 
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spectators,  and  property  during  the 
event.  Persons  and  vessels  are 
prohibited  from  entering  into,  transiting 
through,  or  anchoring  within  this  safety 
zone  unless  authorized  by  the  Captain 
of  the  Port,  or  a  designated 
representative  thereof.  Commercial 
vessels  may  request  authorization  to 
transit  this  safety  zone  by  contacting 
Vessel  Traffic  Service  on  Channel  14 
VHF-FM. 

DATES:  This  safety  zone  will  be  in  effect 
on  September  13, 1998  from  11:30  a.m. 
imtil  3  p.m.  (PDT).  If  the  event 
concludes  prior  to  the  scheduled 
termination  time,  the  Captain  of  the  Port 
will  cease  enforcement  of  this  safety 
zone  and  will  announce  that  fact  via 
Broadcast  Notice  to  mariners. 
ADDRESSES:  Doounents  pertaining  to 
this  regulation  are  available  for 
inspection  and  copying  at  U.S.  Coast 
Guard  Marine  Safe^  Office  San 
Francisco  Bay,  Building  14,  Coast  Guard 
Island,  Alameda,  CA  94501-5100. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Andrew  B.  Cheney,  U.S. 
Coast  Guard  Marine  Safety  Office  San 
Francisco  Bay;  (510)  437-3073. 
SUPPt-EMBfTARY  INFORMATION: 

Regulatory  Information 

In  accordance  with  5  U.S.C  553,  a 
Notice  of  Proposed  Rule  (NPRM)  was 
not  published  for  this  temporary 
regulation  and  good  cause  exists  for 
making  it  effiective  prior  to,  or  less  than 
30  days  after.  Federal  Register 
publication.  The  precise  location  of  the 
event  necessitating  the  promulgation  of 
this  safety  zone,  and  other  logistical 
details  surrounding  the  event,  were  not 
finalized  imtil  a  date  fewer  than  30  days 
prior  to  the  event  date.  Publication  of  an 
NPRM  and  delay  of  its  efiiective  date 
would  be  contrary  to  the  public  interest 
since  the  event  would  occur  before  the 
rulemaking  process  was  complete, 
jeopardizing  the  safety  of  the  lives  and 
property  of  event  participants  and 
spectators. 

Discussion  of  Regulation 

The  Pacific  Offshore  Powerboat 
Racing  Association  has  been  granted  a 
permit  by  Commander,  Coast  Guard 
Group  San  Francisco  to  sponsor  a 
powerboat  race  on  the  navigable  waters 
of  Suistm  Bay,  and  the  Sacramento  and 
San  Joaquin  Rivers.  The  contestants  will 
take  multiple  laps  of  the  planned  course 
of  the  race.  From  the  starting  point  near 
the  western  end  of  Suisun  Bay  in  the 
vicinity  of  Buoy  #28,  contestants  will 
travel  at  high  speed  in  a  clock-wise 
direction  around  Winter  Island  and 
Browns  Island  and  then  return  to  the 
vicinity  of  Buoy  #28.  This  safety  zone  is 


necessary  to  protect  participants, 
spectators,  and  property  finm  hazards 
associated  with  this  race.  Entry  into, 
transit  through,  or  anchoring  within  this 
zone  by  all  vessels  is  prohibited,  imless 
authorized  by  the  Captain  of  the  Port,  or 
a  designated  representative  thereof. 
Commercial  vessels  may  request 
authorization  to  transit  the  regulated 
area  by  contacting  the  Vessel  Traffic 
Service  on  Channel  14  VHF-FM.  For 
purposes  of  this  temporary  regulation, 
"commercial  vessels"  are  defined  as  all 
vessels  other  than  those  used  and 
registered/documented  exclusively  for 
recreational  piuposes. 

RegualttHy  Evaluation 

This  temporary  regidation  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  cpsts  and  benefits  imder 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  Due 
to  the  short  duration  and  limited 
geographic  scope  of  the  safety  zone,  and 
because  commercial  traffic  will  have  an 
opportunity  to  request  authorization  to 
transit,  the  Coast  Guard  expects  the     • 
economic  impact  of  this  rule  to  be  so 
minimal  that  full  regulatory  evaluation 
under  paragraph  10(e)  of  the  regulatory 
poUcies  and  procedures  of  E)OT  is 
imnecessary. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  regulation  under  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  regulation  ^oes  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  temporary 
regulation  and  concluded  that  under 
Qiapter  2.B.2.  of  Commandant 
Instruction  M16475.1C,  Figure  2-1, 
paragraph  (34)(g),  it  will  have  no 
significant  environmental  impact  and  it 
is  categorically  excluded  from  further 
environmental  documentation.  An 
environmental  analysis  checklist  has 


been  completed  and  a  Marine  Event 
permit  has  been  issued. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
rule  will  result  in  an  annual 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected. 

No  state,  local,  or  tribal  government 
entities  will  be  effected  by  this  rule,  so 
this  rule  will  nof  result  in  aimual  or 
aggregate  costs  of  $100  million  or  more, 
l^refore,  the  Coast  Guard  is  exempt 
from  any  further  regulatory 
requirements  imder  the  Unfunded 
Mandates  Act. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

Regulati(m 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Audiority:  33  U.S.C  1231;  50  U.S.C  191: 
33  CFR  1.05-l(g),  6.04-1, 6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  new  section  165.T11-089  is 
added  to  read  as  follows: 

f166.T11-089    Safety  Zone:  Suisun  Bay. 
Sacramento  River,  San  Joaquin  River.  San 
Francisco,  CA 

(a)  Location.  The  following  area 
constitutes  a  safety  zone  in  the 
navigable  waters  of  the  United  States 
widiln  Suisun  Bay  and  the  Sacramento 
and  San  Joaquin  Rivers:  all  waters 
vnthin  the  area  botmded  by  the  line 
segments  drawn  as  follows: 
commencing  at  a  point  located  at 
latitude  38''02'55"N,  longitude 
121'53'30"W;  thence  to  38»03'50"N. 
121'51'15"W;  tience  to  38'*01'40"N. 
121»49'55"W;  thence  to  38»01'38"N. 
121»50'40":  thence  to  38»01'48"N, 
121"51'D8"W;  thence  to  38"01'54"N. 
121«52'07";  thence  to  38"'02'15"N, 
121»52'55"W;  thence  retxuTiing  to  the 
point  of  origin.  All  coordinates  referred 
use  Datum:  NAD  83. 
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(b)  Effective  Dates.  This  safety  zone 
becomes  effective  at  11:30  a.m.  (PDT) 
and  terminates  at  3  p.m.  (PDT)  on 
September  13, 1998.  If  the  event 
concludes  prior  to  the  scheduled 
termination  time,  the  Captain  of  the  Port 
will  cease  enforcement  df  this  safety 
zone  and  will  announce  that  fact  via 
Broadcast  Notice  to  Mariners. 

(c)  Regulations.  The  general 
regulations  governing  safety  zones 
contained  in  33  CFR  165.23  apply.  Entry 
into,  transit  through,  or  anchoring 
within  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port,  or 
a  designated  representative  thereof. 
Commercial  vessels  may  request 
authorization  to  transit  the  safety  zone 
by  contacting  Vessel  Traffic  Service  on 
Channel  14  VHF-FM. 

Dated:  August  24, 1998. 
R.C  Lorigan, 

Commander,  U.S.  Coast  Guard,  Acting 
Captain  of  the  Port,  San  Francisco  Bay. 
(FR  Doc.  98-23444  Filed  9-1-98;  8:45  ami 
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POSTAL  SERVICE 

39  CFR  Part  241 

Expanaion,  Relocation,  Conatrutftion 
of  New  Poat  Offlcea 

AQBICY:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  Rnal  rule  establishes 
procedures  by  which  the  Postal  Service 
notices  local  citizens  and  public 
officials  of  facility  projects,  and  solicits 
and  considers  the  community's  input 
before  making  a  final  decision  to  expand 
an  existing  facility,  relocate  to  a  new 
building,  or  start  new  construction.  The 
purpose  of  the  rule  is  to  build  into  the 
facility  project  planning  process  specific 
opportunities  and  adequate  time  for  the 
community  to  be  an  active  participant 
in  the  decision  making  process  and  to 
have  its  views  heard  and  considered. 
DATE:  Effective  October  5, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Sorenson,  U.S.  Postal  Service,  Facilities, 
4301  Wilson  Boulevard,  Suite  300, 
Arlington,  VA  22203-1861.  Phone  (703) 
526-2782. 

SUPPLEMENTARY  INFORMATION:  On  May  7, 
1998,  the  Postal  Service  published  an 
interim  rule  (63  FR  25166)  that  added  a 
new  section  241.4  to  39  CFR  Part  241  to 
require  that  local  citizens  and  public 
officials  be  notified  and  invited  to 
comment  at  critical  stages  of  the 
planning  to  enlarge,  relocate,  or  * 

construct  a  postal  customer  service 
facility.  In  addition,  the  interim  rule 


required  postal  officials  to  take  into 
account  community  input,  including 
alternative  recommendations.  Although 
the  interim  rule  took  effect  immediately, 
the  Postal  Service  established  a  30-day 
comment  period  and  invited  comments 
from  interested  persons  and 
organizations.  Nine  responses  were 
received. 

The  respondents  generally  supported 
the  intent  of  the  interim  rule — 
involvement  of  local  commimities  in 
facility  decisions  by  the  Postal  Service — 
but  differed  as  to  whether  and  how  the 
rule  would  accomplish  that  intent. 
Following  is  a  summary  of  the 
comments  received,  in  order  of  the 
specific  sections  of  the  interim  rule  to 
which  they  relate. 

General  Comments  and  Application; 
241.4(a) 

One  respondent's  letter  noted  that 
"the  changes  proposed  fail  to  provide 
assurance  that  citizens  and  postal 
customers  will  have  any  voice  at  all  in 
the  decisions  impacting  their 
communities."  A  state  agency  is 
concerned  that  the  rule  does  not  suggest 
any  significant  changes  in  USPS 
policies  and  urges  a  greater  emphasis  on 
a  clear  protocol  for  dialog  between  the 
Postal  Service  and  the  public.  Another 
state  agency  opposes  the  rule  generally 
as  not  giving  fiill  consideration  of 
alternatives  or  of  community 
preferences  as  a  top  priority.  On  the 
other  hand,  another  state  agency 
approved  of  the  interim  rule's  clear 
statement  of  priorities  for  facilities 
projects,  which  establish  the  right 
context  for  public  participation  and  the 
consideration  of  alternatives. 

We  disagree  with  the  respondents 
who  doubt  that  the  interim  rule  sets  out 
effective  means  to  ensure  community 
participation  in  facility  project 
decisions.  The  final  rule  published 
today,  like  the  interim  rule,  states  the 
Postal  Service's  priorities  for  facility 
projects:  the  first  consideration  is 
expansion  of  the  present  facility;  next  is 
relocation  to  another  building;  and  last 
is  new  construction.  The  rule  requires 
and  sets  time  tables  for  pre-decisionai 
in-person  discussion  and  formal  written 
notices  to  elected  local  officials  of  the 
affected  community.  It  also  requires 
press  releases  to  the  local  media  and 
posting  in  the  local  post  office,  as  well 
as  an  opportunity  for  a  minimum  of  one 
public  hearing  or  meeting  (and  more  as 
needed),  followed  by  a  comment  period 
for  receipt  and  consideration  of 
additional  comments  before  a  decision 
is  made  to  expand,  relocate,  or  construct 
a  post  office. 

The  question  of  whether  the  interim 
rule  is  a  statement  of  existing  policies 


was  mentioned  by  several  respondents. 
The  interim  rule,  and  this  final  rule, 
clarify,  expand,  and  formalize,  through 
the  Federal  Regulation  process,  the 
opportunities  for  public  participation  in 
facility  project  decisions  that  are  already 
embodied  in  postal  policy. 

The  views,  ideas,  and  proposals  of 
local  citizens  and  postal  customers  are 
an  important  part  of  the  process  of 
making  facility  project  decisions. 
However,  many  other  factors  must  also 
be  considered.  Among  them  are  whether 
an  expiring  lease  can  be  renegotiated  at 
a  reasonable  rent,  and  operational 
requirements  including  access  to 
transportation,  local  population  grovrth, 
and  the  availability  of  buildings  that  are 
safe  and  environmentally  healthful  for 
both  customers  and  employees.  The 
Postal  Service  agrees  that  the 
community's  voice  must  be  heard  and 
its  views  considered  in  facility  projects 
that  affiect  them;  however,  the  final 
decision  remains  the  responsibility  of 
the  Postal  Service. 

One  state  governmental  office 
expressed  concern  that  the  interim  rule 
does  not  address  the  consolidation  or 
closing  (i.e.,  the  "discontinuance")  of 
post  offices.  In  fact,  this  facility  project 
rule  is  independent  of  the  criteria  and 
requirements  for  closing  or 
consolidating  post  offices.  It  is  not 
intended  to  broaden,  reduce,  or 
otherwise  modify  the  scope  of  the  rules 
related  to  the  discontinuance  of  post 
offices — prescribed  by  U.S.C.  404(b)  and 
39  CFR  241.3.  Those  requirements  and 
criteria  are  unchanged  by  this  rule  and 
will  continue  in  full  effect. 

There  may  be  instances  where  the 
facility  project  rule  issued  today  governs 
a  project  that  is  also  covered  by  the 
discontinuance  rules.  For  example,  if 
two  post  offices  are  both  housed  in 
substandard  buildings  in  a  rural  area 
that  has  experienced  significant 
population  loss,  the  Postal  Service  may 
consider  consolidating  the  post  offices 
and  relocating  all  operations  to  a  single 
new  building  convenient  to  both 
affected  areas.  In  that  situation,  the 
Postal  Service  would  comply  both  with 
the  discontinuance  rules  at  39  CFR 
243.1  with  respect  to  the  closing/ 
consolidation  decision  and  with  this 
facility  project  rule  with  respect  to  the 
decisions  about  selecting  or  building  a 
new  facility.  Where  the  rules  prescribe 
di  Cerent  notice  requirements  or 
comment  or  waiting  periods  for  a 
particular  action,  the  longer  one, 
resulting  in  greater  public  participation, 
would  be  used.  Similarly,  as  discussed 
below,  the  requirements  of  section  106 
of  the  National  Historic  Preservation  Act 
(NHPA)  would  also  continue  to  be 
applicable  independently  of  this  facility 
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project  rule.  Accordingly,  no  change  is 
required  in  the  language  of  the  rule  in 
order  to  preserve  the  applicability  of  the 
consolidation/closing  requirements. 

Exemption  Fnun  Rule  for  Temporary  or 
Emergency  Use;  241.4(a)(1) 

Most  of  the  respondents 
recommended  that  the  exemption  from 
public  notification  and  participation 
when  a  project  is  "to  meet  an  emergency 
requirement  or  is  for  temporary  use" 
should  be  modified  to  define 
"emergency"  and  to  impose  time  limits 
for  both  emergency  and  temporary  use. 
The  Postal  Service  agrees  with  this 
recommendation  and  has  therefore 
defined  "emergency"  in  the  final  rule  to 
include  such  situations  as  earthquakes, 
flood,  fire,  or  any  other  acts  of  God,  and 
also  the  possible  inability  to  renegotiate 
a  renewal  of  an  expiring  lease  that  could 
necessitate  the  relocation  of  a  post 
office.  Also  included  within 
"emergency"  would  be  acts  of  violence 
against  people  or  a  building. 
"Temporary"  space  is  typically  used  for 
special  events  such  as  state  or  county 
fairs  where  the  Postal  Service  might  set 
up  a  retail  office.  It  also  includes  space 
used  diuing  a  holiday  season,  such  as 
Christmas,  for  overflow  business  that 
cannot  safely  and  efficiently  be  handled 
at  an  existing  post  office. 

We  agree  that  time  limitations, 
whether  for  emergency  or  temporary 
space  are  important,  but  are  more' 
difficult  to  define  in  a  way  that  allows 
the  reasonable  flexibility  needed  in  a 
nationwide  organization  that  serves  the 
public  imder  a  wride  range  of  conditions. 
An  example  of  the  need  for  flexibility  is 
when  a  fire  forces  the  relocation  of 
postal  operations  from  one  building  to 
another  on  a  temporary  basis,  but 
matters  of  liability  and  damages  require 
months  or  even  years  to  resolve. 
Another  is  when  an  earthquake  or  flood 
devastates  an  entire  region  and  there  is 
no  realistic  way  to  predict  accivately 
when  the  area's  governmental 
infrastructure  will  retiun  to  normalcy  so 
that  a  postal  relocation  project  can  be 
shepherded  through  its  system.  We 
believe  that  the  need  for  reasonable  time 
limits  on  the  use  of  temporary  and 
emergency  space  without  public 
involvement  in  the  decision  process, 
and  the  need  for  reasonable  operational 
flexibility  can  both  be  met.  Accordingly, 
we  have  modified  this  section  to 
include  a  time  limitation  of  180  days  for 
emergency  and  temporary  space,  with 
additional  authorizations  in  180-day 
increments  to  be  made  only  with 
specific  approval  by  the  office  of 
Facilities  at  Postal  Service 
Headquarters. 


Exception  for  Repairs  and  Alterations; 
241.4(a)(2) 

Several  respondents  expressed 
concern  about  exempting  from  this  rule 
facility  projects  that  are  limited  to  repair 
and  alterations,  which  include  painting, 
replacement  or  upgrade  of  a  structiiral 
or  functional  element  of  a  building,  or 
landscaping.  The  rule  expressly  puts  no 
limit  on  the  amount  of  repair, 
replacement,  or  painting  work  that 
would  be  exempted  bom  this  rule. 

Comments  about  this  section  were  of 
two  kinds.  One  is  the  recommendation 
that  the  Postal  Service  be  required  to 
comply  with  all  local  zoning,  land  use, 
and  building  codes.  The  other  is  a 
concern  that,  because  the  instant  rule 
does  not  cover  maintenance,  repair,  and 
alterations  projects,  those  projects 
would  not  be  subject  to  NHPA 
procedures  that  would  otherwise  apply. 
Several  respondents  also  raised  these 
concerns  separately  fitim  the  exception 
for  repairs  and  alterations. 

Public  Meetings  or  Hearings;  241.4(c)(1) 
and  (c)(4) 

Almost  all  of  the  respondents 
recommended  that  the  public  meeting 
required  by  sections  241.4  (c)(l)(iii)  and 
(c)(4)(ii)  be  mandatory,  and  they 
objected  to  leaving  the  door  open  to  any 
exception.  There  may  be  exceptional 
circumstances,  however,  that  prevent 
postal  representatives  from  attending  or 
conducting  a  public  meeting  or  hearing 
on  the  planned  project  within  a 
reasonable  time.  In  that  event,  and 
subject  in  each  instance  to  the  specific 
approval  of  the  Vice  President, 
Facilities,  the  Postal  Service  would 
distribute  a  notification  card  to  all 
affected  customers,  seeking  their 
comment  or  other  feedback.  An  example 
of  exceptional  circumstances  warranting 
this  means  of  soliciting  community 
input  would  be  a  project  in  an  area  quite 
distant  from  the  seat  of  local 
government  or  any  forum  where  a 
postal-conducted  meeting  could  be 
held.  Therefore,  no  change  was  made  to 
this  provision  other  than  to  reserve 
approval  for  such  action  to  the  Vice 
President,  Facilities. 

Three  respondents  objected  to  the 
statement  in  the  interim  rule  that  if  an 
expansion  project  was  impracticable, 
that  fact  would  be  disclosed  at  the 
meeting  and  noted  in  the  project  file.  In 
some  cases,  the  Postal  Service  may  have 
been  notified  that  a  leased  post  office 
will  no  longer  be  available  at  the 
conclusion  of  a  lease  term;  or  the 
landlord  is  demanding  rent  far  above  its 
fair  value.  In  other  cases,  a  landlord  may 
refuse  to  make  much  needed  repairs  or 
properly  to  maintain  the  building.  In 


still  other  situations,  a  post  office  may 
be  bounded  by  public  sidewalks  and 
streets,  and  it  is  obvious  that  expansion 
is  not  possible.  Nevertheless,  the 
respondents  pointed  out  the  exchange  of 
needs  and  information  at  the  public 
meeting  could  disclose  alternatives  that 
were  not  previously  apparent  or 
available  to  the  Postal  Service.  Having 
experienced  in  at  least  a  few  instances 
the  expansion  of  options  as  a 
consequence  of  public  meetings  and 
other  public  participation,  the  Postal 
Service  has  revised  section 
241. 4(c)(4)(ii)  of  the  final  rule  to 
incorporate  the  recommendation. 

Posting  of  Notices  in  Afiected  Post 
Offices;  241.4(cX4) 

One  respondent  recommended  that 
the  same  notice  of  a  facility  project  that 
is  given  to  local  officials  be  posted  in 
the  lobby  of  the  affected  post  office.  In 
many  post  offices,  that  is  already  a 
standard  practice.  Accordingly,  the   . 
recommendation  is  expanded  and 
incorporated  in  the  final  rule  to  reqtiire 
the  posting  of  the  letter  to  local  officials 
or  the  media  release  or,  space 
permitting,  both.  If  not  already 
contained  in  the  notice,  when  a  meeting 
or  hiring  date  is  known,  that 
information  will  be  added  to  the 
posting. 

Time  for  Reriew  of  Community  Input; 
241.4(cM5)  and  (c)(6) 

In  different  ways,  most  respondents 
felt  that  the  interim  rule  allowed  little 
or  no  time  after  a  public  meeting  before 
a  project  decision  cotild  be  made,  thus 
precluding  feedback  from  the 
commimity.  They  recommended  both  a 
waiting  period,  and  an  appeals  process 
after  the  community  is  notified  of 
decisions.  Three  respondents  made  a 
similar  recommendation,  suggesting  the 
appeals  process  employed  for  a  post 
office  discontinuance. 

We  agree  that  commimity 
participation  in  the  facility  project 
process  could  be  improved  with  longer 
waiting  periods  between,  for  example,  a 
public  meeting  and  the  next  decision. 
We  also  agree  that  some  avenue  of 
appeal  is  an  appropriate  safeguard  of  the 
process.  However,  the  appeal  route  used 
for  a  post  office  discontinuance,  as 
proposed,  would  stifle  rather  than  open 
the  facility  project  process.  Accordingly, 
we  have  carefully  reviewed  the  entire 
process  for  community  input,  and  in  the 
final  rule  extended  some  of  the 
comment  periods  and  added  an  avenue 
of  appeal  to  the  Vice  President, 
Facilities.  We  have  also  added  a 
requirement  that  postal  representatives 
will  advise  of  appeal  rights  during  the 
public  meeting  or  hearing. 
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National  Historic  Preservation  Act 
^     Concerns;  241.4(d)(1) 

Several  respondents  addressed  the 
'relationship  between  the  interim  rule 
relating  to  repair  and  maintenance 
projects  and  the  relationship  with  the 
NHPA  compliance  process. 

Three  preservation  groups  were 
concerned  that  the  language  of  the 
interim  rule  meant  that  the  Postal 
Service  intended  not  to  comply  with 
section  106  of  the  NHPA  or  that  its 
compliance  would  be  Umited  to  the 
selection  of  a  new  building  after  a 
decision  to  move  from  an  existing  post 
office  had  been  made.  In  addition,  most 
of  the  respondents  expressed  concern 
that  the  protections  offered  in  section 
241.4(d)(1)  were  "gutted"  by  section 
241.4(a)(2)  which  exempts  repairs  and 
alterations  from  the  rule.  Nothing  in  the 
interim  rule  or  this  final  rule  is  meant 
to  avoid  or  diminish  the  Postal  Service's 
compliance  with  historic  preservation 
policies.  To  the  contrary,  section  106  of 
the  NHPA,  and  the  applicable  Executive 
Orders  addressing  downtown  areas  and 
historic  buildings  were  mentioned  in 
the  interim  rule  specifically  to 
emphasize  that  commitment. 

If  any  project,  including  repair, 
maintenance,  alteration,  expansion, 
relocation,  or  new  construction,  will 
have  an  adverse  effect  under  provisions 
of  the  NHPA  or  executive  orders,  the 
Postal  Service  will  continue  to  consider 
and  mitigate  such  effects  independently 
from  this  rule.  Accordingly,  in  order  to 
prevent  any  misunderstanding,  we  have 
revised  section  241.4(d). 

Recommendations  of  Sites  for  New 
Facilities;  241.4.(e) 

Two  respondents  noted  a  lack  of 
clarity  about  who  may  propose 
recommended  sites,  and  urged  that 
members  of  the  public  be  permitted  to 
do  so.  One  of  the  two  respondents 
further  suggested  that  an  owner  of 
property  not  being  given  further 
consideration  should  be  notified,  in 
some  manner,  in  addition  to  local 
ofllcial  notification.  For  projects  that  are 
relocations  or  new  construction,  for 
example,  it  has  been  standard  procedure 
to  advertise  in  local  newspapers  for  land 
or  buildings,  and  to  post  a  notice  in  the 
local  post  office.  In  addition,  individual 
contacts  are  normally  made  with 
community  officials  or  members  of  the 
community  who  may  be  aware  of  sites 
that  are  not  on  the  market  .but  might  be 
made  available  for  a  postal  project  It  is 
the  property  owners  themselves  (or  their 
agents)  who  propose  their  sites.  This  is 
generally  done  in  response  to  an 
advertisement  describing  specific  postal 
requirements,  including  the  preferred 


area  for  the  new  facility.  The  notice  and 
public  meeting  provisions  of  this  final 
rule  may  provide  additional  opportunity 
for  property  owners  to  indicate  their 
interest  in  a  sale  or  lease  to  the  Postal 
Service.  It  is  also  standard  postal 
practice  to  notify  property  owners  if 
their  property  is  not  being  considered. 

Zoning  and  Other  Local  Codes;  241.4(f) 

The  Postal  Service  is  a  long-term 
member  of  nearly  every  community  and 
wants  to  be  a  good  neighbor  and 
supporter  of  the  commimity's  values. 
People  view  their  post  office  as  much 
more  than  a  place  to  send  and  receive 
mail.  A  conununity's  post  office  is  a 
vital  part  of  its  infrastructure;  a  place  to 
greet  old  friends,  make  new  ones,  and 
exchange  information.  Post  offices 
support  the  commercial  activities  of  a 
town  and  are  relied  upon  by  many 
businesses  to  ship  and  receive  goods, 
and  to  communicate  with  customers. 
With  more  than  35,000  leased  and 
owned  postal  facilities,  the  Postal 
Service  takes  seriously  its  commitment 
to  be  a  good  neighbor  and  a  vital  part 
of  every  conmnmity. 

The  facility  project  rule  published 
today  also  contains  the  Postal  Service's 
policy  of  complying  with  local  zoning 
and  land  use  ordinances  and  building 
codes  in  new  construction,  repairs, 
upgrades,  and  alterations  to  its  facilities, 
when  it  can  do  so  consistent  with 
dynamic  service  needs  and  unique 
postal  requirements.  We  believe  our 
record  of  compliance  is  a  good  one. 
However,  to  make  it  mandatory — and 
thereby  abandon  standardized,  national 
service  mandates  and  the  need  to 
accommodate  postal  needs — would 
impose  an  unreasonable  burden  on  the 
conduct  of  a  basic  service  of  the 
national  government.  It  would  severely 
hamper  the  Postal  Service's  ability  to 
provide  adequate  facilities  to  serve  all 
communities  in  the  country,  and  it 
could  result  in  a  great  departiire  from 
the  mandate  to  provide  the  nation 
"basic  and  fundamental  service"  that  is 
"prompt,  reUable  and  efficient."  39 
U.S.C.  101(a).  It  could  result,  moreover, 
in  anomaUes  such  as  sprinkler  systems 
that  would  damage  or  destroy  mail,  or 
handicapped  accessibility  for  Inspection 
Service  lookout  galleries.  Delivering 
mail  is  an  important  federal  function. 
Like  other  federal  entities,  the  Postal 
Service  should  not  be  in  a  position 
where  the  fundamental  quality, 
consistency,  and  efficiency  of  its 
services  can  be  compromised  by  vQrious 
and  oftentimes  conflicting  local 
requirements. 


Summary 

Adding  new  facilities  and  upgrading 
or  replacing  existing  ones  is  a 
continuing  activity  that  is  influenced  by 
population  growth  and  shifts,  the 
increasing  automation  of  mail 
processing,  aging  and  deteriorating 
building  stock,  and  changing 
environmental  and  energy  conservation 
requirements.  In  order  to  fulfill  its  role 
as  a  member  of  virtually  every  U.S. 
commimity — yet  also  provide  a 
standardized  platform  of  economical 
and  universal  mail  service  for  the  entire 
country — the  Postal  Service  believes 
that  to  the  maximum  extent  possible  it 
should  undertake  its  most  visibly 
significant  projects — ^to  expand, 
relocate,  or  build  a  new  facility — in 
partnership  with  the  local  community. 

These  con^munity  relations 
procedures  are  being  published  to  help 
assure  that  communities  and  local 
public  officials,  as  well  as  postal 
employees,  will  have  the  most  up-to- 
date  policy  for  projects  that  involve 
expansion,  relocation,  or  new 
construction  of  a  postal  customer 
service  facility,  and  to  help  assure  that 
such  projects  are  handled  in  accordance 
with  the  revised  procedures. 

List  of  Subjects  in  39  CFR  Part  241 

Organization  and  functions 
(Government  agencies). 

Accordingly,  the  Postal  Service 
adopts  the  following  amendment  to  39 
CFR  Part  241. 

PART  241— (AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  241  continues  to  read  as  follows: 

Authority:  39  U.S.C.  401. 

2.  Effective  October  5, 1998,  39  CFR 
part  241  is  amended  by  revising  §  241.4, 
to  read  as  follows: 

$241.4    Expansion,  relocation,  and 
construction  of  post  offices. 

(a)  Application.  (1)  This  section 
applies  when  the  USPS  contemplates 
any  one  of  the  following  projects  with 
respect  to  a  customer  service  facility: 
expansion,  relocation  to  another 
existing  building,  or  new  construction, 
except  when  the  project  is  to  meet  an 
emergency  requirement  or  for  temporary 
use.  Emergency  situations  include,  but 
are  not  limited  to,  earthquakes,  floods, 
fire,  lease  terminations,  safety  factors, 
environmental  causes,  or  any  other 
actions  that  would  force  an  immediate 
relocation  from  an  existing  facility. 
Temporary  relocation  of  space  is  used 
/or,  but  not  limited  to,  holidays,  special 
events,  or  for  overflow  business.  Use  of 
emergency  and  temporary  space  will  be 
limited  to  180  days  in  duration.  Any 
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additional  incremental  time  periods  of 
up  to  180  days  each  must  be  approved 
by  the  Vice  President,  Facilities. 

(2)  This  section  does  not  apply  when 
the  project  under  consideration  is 
limited  to  repair  and  alterations,  such 


as 

(i)  Painting; 

(ii)  Repairs; 

(iii)  Replacement  or  upgrade  of 
structural  or  functional  elements  of  a 
postal  building  or  of  its  equipment; 

(iv)  Paving,  striping,  or  other  repair  of 
parking  areas; 

(v)  Landscaping. 

(b)  Puqyose.  The  purpose  of  the 
procedures  required  by  this  section  is  to 
assure  increased  opportunities  for 
members  of  the  commimities  who  may 
be  affected  by  certain  USPS  facility 
projects,  along  with  local  officials,  to 
convey  their  views  concerning  the 
contemplated  project  and  have  them 
considered  prior  to  any  final  decision  to 
expand,  relocate  to  another  existing 
building,  or  constioict  a  new  building 
that  is  owned  or  leased. 

(c)  Expansion,  relocation,  new 
construction.  When  a  need  is  identified 
that  will  require  the  expansion, 
relocation,  or  new  construction  of  a 
customer  service  facility,  postal 
representatives  responsible  for  the 
project  will  take  the  following  steps  in 
accordance  with  the  time  schedule 
shown: 

(1)  Personally  visit  one  or  more  of  the 
highest  ranking  local  public  officials 
(generally  individuals  holding  elective 
office).  Diiring  the  visit,  the  postal 
representatives  will — 

(i)  Identify  the  need  and  fully  describe 
the  project  that  is  under  consideration 
to  meet  it,  explain  the  process  by  which 
the  Postal  Service  will  solicit  and 
consider  input  from  the  affiected 
community,  and  solicit  a  working 
partnership  with  the  community 
officials  for  the  success  of  the  project. 

(ii)  Emphasize  that  in  meeting  a  need 
for  increased  space,  the  first  priority  is 
to  expand  the  existing  facility;  the 
second  priority  is  to  find  an  existing 
building  in  the  same  area  as  the  current 
facility;  and  the  third  option  is  to  build 
on  a  new  site;  all  within  the  downtown 
area,  if  possible. 

(iii)  Ask  that  a  Postal  Service 
presentation  of  the  project  be  placed  on 
the  regular  agenda  of  a  public  meeting 
or  hearing.  If  no  such  meeting  is 
planned  within  the  next  60  days  or  the 
agenda  of  a  planned  meeting  cannot 
accommodate  the  project,  the  USPS  will 
schedule  its  own  public  hearing 
concerning  the  project,  and  will        ' 
advertise  die  meeting  or  hearing  in  a 
local  general  circulation  newspaper. 


(iv)  Give  the  local  officials  a  letter 
describing  the  intended  project. 

(2)  Notify  the  lessor  of  the  affiected 
facility  of  the  project,  in  writing. 

(3)  Send  an  mitial  news  release  to 
local  communications  media. 

(4)(i)  Post  in  the  public  lobby  of  the 
affected  post  offices  a  copy  of  the  letter 
given  to  local  officials,  or  the  news   r 
release,  or,  space  permitting,  both.  If' 
such  information  is  available  at  the 
time,  include  in  the  posting  a  public 
notice  of  the  date,  time,  and  location  of 
a  public  meeting  or  hearing  at  least  7 
days  prior  to  the  meeting  or  hearing. 

(ii)  Except  as  provided  in  this 
paragraph,  attend,  or  conduct,  one  or 
more  public  hearings  to  describe  the 
project  to  the  communify,  invite 
questions,  solicit  written  comment,  and 
describe  the  process  by-  which 
community  input  will  be  considered.  If 
it  i$  believed  at  the  time  that  the 
existing  facility  is  not  able  to  be 
expanded  or  that  expansion  is 
impracticable,  disclose  that  fact  and  the 
reasons  supporting  that  belief.  If,  during 
the  public  meeting  or  hearing  process,  a 
new  development  should  occur  to  allow 
for  an  expansion  of  the  existing  fadlify, 
the  Postd  Service  will  make  a  good  faith 
effort  in  pursuing  this  alternative.  Under 
exceptional  circimistances  that  would 
prevent  postal  representatives  from 
attending  a  public  meeting  or 
conducting  a  postal  hearing  on  the 
planned  project  within  a  reasonable   " 
time,  and  subject  to  approval  of  the  Vice 
President,  Facilities,  ihe  Postal  Service 
may  distribute  a  notification  card  to  all 
affected  customers,  seeking  their 
comments  or  other  feedback.  An 
example  of  exceptional  cimunstances 
would  be  a  project  in  a  sparsely 
populated  area  remote  from  the  seat  of 
local  government  or  any  fonmi  where  a 
postal  conducted  meeting  could  be  held. 

(iii)  At  any  pubUc  meeting  or  hearing, 
advise  local  officials  and  the  community 
of  their  appeal  rights  and  the  process  by 
which  an  appeal  can  be  made. 
Information  provided  must  include  time 
limitations  and  an  address  for  the 
appeal. 

(5)  Review  comments  and  notify  local 
officials  of  decision.  Not  less  than  15 
days  after  the  date  of  the  most  recent 
public  meeting,  or  after  receipt  of 
notification  cards,  make  a  decision  that 
takes  into  account  commimity  input  and 
is  consistent  with  postal  objectives  (e.g., 
expansion,  relocation  to  another 
building,  or  construction  of  a  new 
owned  or  leased  facilify),  and  notify 
local  officials  in  writing.  This 
notification  must  include  information 
on  the  availability  and  terms  of  review 
imder  paragraph  (c)(6)  of  this  section.  At 
the  same  time,  post  a  copy  of  the 


notification  letter  in  the  local  post  office 
for  the  commimity.  Take  no  action  on 
the  decision  for  at  least  30  days 
following  notification  of  local  officials 
and  the  community. 

(6)  Within  the  time  period  identified 
in  paragraph  (c)(5)  of  this  section,  any 
person  may  request  in  writing  that  the 
decision  be  reviewed  by  the  Vice 
President,  Facilities,  at  Postal  Service 
Headquarters.  No  particular  format  is 
required  for  requesting  review,  but  the 
request  must  be  in  writing  and  identify 
the  post  office  or  location  affected;  and 
should  identify  the  decision  objected  to, 
and  state  the  reasons  for  the  objection. 
The  Vice  President,  Facilities,  will 
obtain  the  views  of  the  decision  maker, 
review  relevant  parts  of  the  project  file, 
and  if  necessary  request  more 
information  from  the  appellant.  Upon 
review  of  the  facts,  the  Vice  President, 
or  a  representative,  will  issue  a  written 
determination,  if  possible,  within  15 
days.  In  no  event  will  the  Postal  Service 
take  action  on  the  decision  being 
reviewed  until  15  days  following 
issuance  of  the  final  review 
determination.  If  the  determination  on 
review  is  to  set  aside  the  decision,  the 
project  process  will  return  to  the  public 
hearing  stage  of  paragraph  (c)(4)  of  this 
section. 

(7)  Advertise  for  sites  and  existing 
buildings,  in  accordance  with  existing 
postal  procedures. 

(d)  Discontinuance  of  post  offices: 
historic  preservation.  (1)  It  is  the  poUcy 
of  the  Postal  Service,  by  virtue  of  Board 
of  Governors  Resolution  No.  82-7,  to 
comply  with  Section  106  of  the  general 
provisions  of  the  National  Historic 
Preservation  Act,  16  U.S.C.  470,  et  seq.. 
Executive  Order  12072.  and  Executive 

Order  13006.  Therefore,  any  facility 

project  that  will  have  an  effect  on 
cultural  resources  will  be  undertaken  in 
accordance  with  that  policy. 

(2)  Any  action  involving  the  closing 
or  other  discontinuance  of  a  post  office 
shall  be  undertaken  only  in  accordance 
with  39  U.S.C.  404(b)  and  39  CFR  243.1. 
In  the  event  a  facility  action  is  subject 
to  both  this  section,  and  either  the 
NHPA  or  the  pKjst  office  discontinuance 
requirements,  all  comment  periods  and 
other  public  participation  matters  shall 
be  governed  by  those  statutes. 

(e)  Site  selection.  (1)  When  the 
decision  is  to  advertise  for  sites  and 
existing  buildings,  and  after  such  sites 
have  been  identified,  advise  local 
officials  in  writing  of  all  contending 
sites,  and  with  respect  to  all  sites  not 
selected,  provide  an  explanation.  This 
notice  will  advise  local  officials,  and  the 
community,  that  no  decision  to  select  a 
site  will  be  made  for  a  minimum  of  30 
days,  and  that  comments  or  discussions 
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of  all  sites  are  solicited.  Post  a  copy  of 
this  letter  in  the  lobby  of  the  affected 
post  office  for  public  notice. 

(2)  Once  a  specific  site  is  then 
selected,  notify  local  officials  in  writing 
of  the  selection  decision. 

(3)  Take  no  flnal  action  to  acquire  or 
lease  the  selected  site  for  30  days 
following  the  notification  in  paragraph 
(e)(2)  of  this  section. 

(f)  Planning,  zoning,  building  codes. 
In  carrying  out  customer  service 
facilities  projects,  it  is  the  policy  of  the 
Postal  Service  to  comply  with  local 
planning  and  zoning  requirements  and 
building  codes  consistent  with  prudent 
business  practices  and  unique  postal 
requirements.  In  order  to  promote  a 
partnership  with  local  officials  and 
assure  conformance  with  local  building 
codes,  plans  and  drawings  will  be  sent 
to  the  appropriate  building  department 
or  other  officials  for  review.  Where 
payment  of  fees  is  normally  required  of 
private  entities,  the  Postal  Service  will 
pay  a  reasonable  fee  for  the  review.  The 
Postal  Service  will  give  local  public 
officials  written  notice  of  any  timely, 
written  objections  or  recommendations 
that  it  does  not  plan  to  adopt  or 
implement. 

(g)  Continuing  communication. 
During  construction,  whether 
renovation  or  new  construction,  the 
postmaster  should  keep  local  officials 
and  the  community  informed  via  letters 
and  news  releases.  The  postmaster  and 
other  postal  officials  should  plan,       \ 
conduct  and  invite  the  community  and 
local  officials  to  any  "grand-opening", 
as  appropriate. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  98-23377  Filed  »-l-98: 8:45  am] 

BHJJNQ  CODE  7710-1t-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  Na  NY27-2-181;  FRL- 
6140-3] 

Approval  and  Promulgation  of 
Implenientation  Plans;  Emission  Trade 
to  Meet  Reasonably  Available  Control 
Technology  for  the  State  of  New  York 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  EPA  is  announcing 
approval  of  a  revision  to  the  New  York 
State  Implementation  Plan  for  ozone. 
This  revision  establishes  and  allows  an 
emission  trade  between  Niagara 


Mohawk  Power  Corporation  and 
Champion  International  Corporation 
which  will  result  in  both  sources 
meeting  the  requirements  of  reasonably 
available  control  technology  for  oxides 
of  nitrogen.  The  intended  effiect  of  this 
action  is  to  approve  source-specific 
permit  conditions,  requiring  the  sources 
to  trade  emissions  in  accordance  with 
requirements  of  the  Clean  Air  Act,  and 
resulting  in  emission  reductions  which 
will  help  toward  attaining  the  national 
ambient  air  quality  standards  for  ozone. 
EFFECTIVE  DATE:  This  rule  will  be 
effective  October  2, 1998. 
ADDRESSES:  Copies  of  the  state 
submittals  and  other  information  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment, 
at  the  Air  Programs  Branch,  U.S.  EPA, 
Region  II  Office,  290  Broadway,  25th 
Floor,  New  York,  New  York,  10007- 
1866;  as  well  as  the  New  York  State 
Department  of  Environmental 
Conservation,  Division  of  Air  Resources, 
50  Wolf  Road,  Albany,  New  York  12233: 
and  the  EPA,  Air  and  Radiation  Docket 
and  Information  Center,  Air  Docket 
(6102),  401  M  Street,  S.W.,  Washington, 
D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Ruvo,  Environmental  Engineer, 
Air  Programs  Branch,  U.S.  EPA,  Region 
n  Office.  290  Broadway,  25th  Floor. 
New  Yori^.  New  York  10007-1866;  (212) 
637-4014. 

SUPPLEMENTARY  INFORMATION:  On  April 
9, 1996,  New  York  State  submitted 
special  permit  conditions  for  two 
sources  to  EPA  as  a  source-specific 
revision  to  the  State  Implementation 
Plan  (SIP)  for  ozone.  The  special  permit 
conditions  are  for  the  Niagara  Mohawk 
Power  Corporation  and  the  Champion 
International  Corporation  for  an 
emission  trade  to  meet  the  reasonably 
available  control  technology  for  oxides 
of  nitrogen  (NO,  RACT)  requirements  of 
New  York  State's  Part  227-2.  New  York 
supplemented  the  April  9, 1996  SIP 
revision  with  amended  special  permit 
conditions  on  February  2, 1998.  On  May 
21, 1998,  EPA  published  in  the  Federal 
Register  (63  FR  27897)  a  Notice  of 
Proposed  Rulemaking  (NPR)  proposing 
to  approve  the  special  permit  conditions 
as  a  SIP  revision  and  providing  for  a  30- 
day  public  comment  period.  EPA 
received  no  comments  regarding  the 
NPR.  For  a  more  detailed  discussion  of 
New  York's  SIP  submittal  and  EPA's 
action,  the  reader  is  referred  to  the  NPR. 

Conclusion 

EPA  is  approving  the  source-specific 
permit  conditions  which  allow  Niagara 
Mohawk  Power  Corporation  and 
Champion  International  Corporation  to 


trade  emissions  to  meet  the 
requirements  of  NOx  RACT.  EPA  is 
approving  these  special  permit 
conditions,  as  submitted  by  the  State  of 
New  York  on  April  9. 1996  and 
supplemented  on  February  2, 1998.  as- 
partoftheSIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  fiittire 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

AdministratiTe  Requirements 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  bom  E.0. 12866  review. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  smy  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  natiue  of  the 
Federal-State  relationship  imder  the 
Clean  Air  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co..  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

Executive  Order  13045 

The  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
fixim  Environmental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
"economically  significant"  action  tmder 
E.O.  12866. 
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Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  sigi^cantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  is  not  required  to 
submit  a  rule  report  regarding  today's 
action  imder  section  801  because  this  is 
a  rule  of  particular  applicability.  Section 
804  exempts  from  section  801  the 
following  t)rpes  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  section  804(3). 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  2, 
1998.  Filing  a  petition  for 
reconsiderati^on  by  the  Administrator  of 


this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  30, 1998. 
Jeanne  M.  Fox, 
Regional  Administiator,  Region  2. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  HH— New  York 

2.  Section  52.1670  is  amended  by 
adding  new  paragraph  (c)(94)  to  read  as 
follows: 

§52.1670    Identification  of  plan. 

*        *        »        »        • 

(c)*  *  * 

***** 

(94)  A  revision  to  the  State 
Implementation  Plan  submitted  by  the 
New  York  State  £>epartment  of 
Environmental  Conservation  on  April  9, 
1996  and  supplemented  on  October  17, 
1996  and  February  2,  1998  that  allows 
Niagara  Mohawk  Power  Corporation 
and  Champion  International 
Corporation  to  trade  emissions  to  meet 
the  requirements  of  NOx  RACT. 
(i)  Incorporation  by  reference: 
(A)  Permits  to  Construct  and/or 
Certificates  to  Operate:  The  following 
facilities  have  been  issued  permits  to 
construct  and/or  certificates  to  operate 
by  New  York  State  and  such  permits 
and/or  certificates  are  incorporated  for 
the  purpose  of  establishing  an  emission 
trade  to  be  consistent  with  Subpart  227- 
2: 

(1)  Niagara  Mohawk  Power 
Corporation's  system-wide  utility 
boilers;  New  York  special  permit 
conditions  and  approval  letter  dated 
December  14, 1995. 

(2)  Champion  International 
Corporation's  two  coal-fired  boilers. 
Units  1  and  2,  Jefferson  County;  New 


York  special  permit  conditions  and 
approval  letter  dated  December  2, 1997. 

(ii)  Additional  information: 

(A)  Documentation  and  information  to 
support  the  emission  trade  in  three  . 
letters  addressed  to  EPA  from  the  New 
York  State  Department  of 
Environmental  Conservation  and  dated 
as  follows: 

(1)  April  9, 1996  to  Mr.  Conrad 
Simon,  Director  of  Air  and  Waste 
Management  Division  from  Deputy 
Commissioner  David  Sterman  for  a  SIP 
revision  for  Niagara  Mohawk  Power 
Corporation  and  Champion 
International  Corporation. 

(2)  October  17, 1996  letter  to  Mr.  Ted 
Gardella.  EPA  from  Mr.  Patrick  Lentfie. 
supplementing  the  SIP  revision  with  the 
special  permit  condition  approval 
lettera. 

(3)  February  2, 1998  letter  to  Mr. 
Ronald  Borsellino,  Chief  of  the  Air 
Programs  Branch  from  Mr.  Patrick 
Lentlie,  supplementing  the  SIP  revision 
with  the  amended  special  permit 
conditions  for  Champion  International 
Corporation. 

(PR  Doc  98-23332  Filed  9-1-98;  8:45  am) 
BNJJNQ  CODE  asao-so-p 
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40  CFR  Part  52 

[CA  212-0092a:  FRL-6142-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  South 
Coast  Air  Quality  Management  District 

AGENCY:  Envirpnmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  rules  fitim  the  South 
Coast  Air  Quality  Management  District 
(SCAQMD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  particulate  matter  (PM)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  rules  control  PM 
emissions  from  stationary  sources, 
including  process  industries  and  cement 
plants.  Thus,  EPA  is  finalizing  the 
approval  of  these  rules  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quafity 
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standards,  and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  rule  is  effective  on 
November  2, 1998  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  October  2. 1998.  If  EPA 
receives  such  comments,  then  it  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rules  and  EPA's  evaluation  report 
for  the  rules  are  available  for  public 
inspection  at  EPA's  Region  IX  office 
during  normal  business  hours.  Copies  of 
the  submitted  rules  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Office  tAIR-4),  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105  . 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  SW., 

Washington,  DC  20460 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  CA  91765 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Bowlin,  Rulemaking  Office 
(AIR-4).  Air  Division,  U.S. 
Environmental  Protection  Agency. 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1188. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  SCAQMD  Rule 
404,  Particulate  Matter — Concentration; 
Rule  405,  Sohd  Particulate  Matter- 
Weight;  and  Rule  1112.1,  Emissions  of 
Particulate  Matter  from  Cement  Kilns. 
These  rules  were  submitted  by  the 
California  Air  Resources  Board  to  EPA 
on  June  4, 1986. 

n.  Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  total  suspended  particulate 
(TSP)  nonattainment  areas  under  the 
provisions  of  the  1977  Clean  Air  Act 
(1977  CAA  or  pre-amended  Act),  that 
included  the  South  Coast  Air  Basin  (43 
FR  8964;  40  CFR  81.305).  On  July  1, 
1987  (52  FR  24672)  EPA  replaced  the 
TSP  standards  with  new  PM  standards 
applying  only  to  PM  up  to  10  microns 
in  diameter  (PM-10).'  On  November  15, 


1990,  amendments  to  the  1977  CAA 
were  enacted.  Pub.  L.  101-549, 104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
On  the  date  of  enactment  of  the  1990 
CAA  Amendments,  PM-10  areas 
meeting  the  qualifications  of  section 
107(d)(4)(B)  of  the  Act  were  designated 
nonattainment  by  operation  of  law  and 
classified  as  moderate  pursuant  to 
section  188(a).  The  South  Coast  Air 
Basin  and  the  Coachella  Valley  Planning 
Area  (which  is  also  under  SCAQMD 's 
jurisdiction)  were  among  the  areas 
designated  nonattainment.  On  February 
8, 1993,  EPA  re-classified  five  moderate 
non-attainment  areas  to  serious 
nonattainment,  including  the  South 
Coast  Air  Basin  and  the  Coachella 
Valley  Planning  Area.  See  58  FR  3334 
(January  1, 1993).  This  Federal  Register 
action  for  the  SCAQMD  excludes  tiie 
Los  Angeles  County  portion  of  the 
Southeast  Desert  AQMA,  otherwise 
known  as  the  Antelope  Valley  Region  in 
Los  Angeles  Coimty,  which  is  now 
under  the  jurisdiction  of  the  Antelope 
Valley  Air  Pollution  Control  District  as 
ofjuly  1,1997.2 

Section  189(a)  of  the  CAA  requires 
moderate  PM-10  nonattainment  areas  to 
adopt  reasonably  available  control 
measures  (RACM),  including  reasonably 
available  control  technology  (RACT)  for 
stationary  sources  of  PM-10.  Section 
189(b)  of  the  CAA  requires  serious 
nonattainment  areas  to  adopt  best 
available  control  measures  (BACM), 
including  best  available  control 
technology  (BACT). 

In  response  to  section  110(a)  and  part 
D  of  the  Act,  the  State  of  California 
submitted  many  PM-lO  rules  for 
incorporation  into  the  California  SIP  on 
June  4, 1986,  including  the  rules  being 
acted  on  in  this  dociunent.  This 
document  addresses  EPA's  direct-final 
action  for  SCAQMD  Rule  404. 
Particulate  Matter — Concentration;  Rule 
405,  Solid  Particulate  Matter— Weight; 
and  Rule  1112.1.  Emissions  of 
Particulate  Matter  from  Cement  Kilns. 


■  On  July  IB,  1997  EPA  promulgated  revised  and 
new  standards  for  PM-10  and  PM-2.S  (62  FR 


386S1).  EPA  has  not  yet  established  speciRc  plan 
and  control  requirements  for  the  revised  and  new 
standards.  This  action  is  part  of  SCAQMD's  efforts 
to  achieve  compliance  with  the  1987  PM-10 
standards. 

2  The  State  has  recently  changed  the  names  alWN 
boundaries  of  the  air  basins  located  within  the       \ 
Southeast  Desert  Modified  AQMA.  Pursuant  to 
State  regulation  the  Coachella-San  Jacinto  Planning 
Area  is  now  part  of  the  Salton  Sea  Air  Basin  (17 
Cal.  Code.  Reg.  §  60114);  the  Victor  Valley/Barstow 
Region  in  San  Bernardino  County  and  the  Antelope 
Valley  Region  in  Los  Angeles  County  are  a  part  of 
the  Mojave  Desert  Air  Basin  (17  Cal.  Code.  Reg. 
§  60109).  In  addition,  in  1996  the  California 
Legislature  established  a  new  local  air  agency,  the 
Antelope  Valley  Air  Pollution  Control  District,  to 
have  the  responsibility  for  local  air  pollution 
planning  and  measures  in  the  Antelope  Valley 
Region  (California  Health  &  Safety  Code  $  40106). 


SCAQMD  adopted  these  rules  on 
February  7, 1986.  These  submitted  rules 
are  being  finalized  for  approval  into  the 
SIP. 

.  SCAQMD  Rule  404  and  Rule  405  are 
general  PM  rules  that  limit  the 
concentration  and  rate  of  PM  emissions 
from  stationary  sources.  SCAQMD  Rule 
1112.1  limits  PM  emissions  from 
cement  plants.  PM  emissions  can  harm 
hiunan  health  and  the  environment. 
These  rules  were  originally  adopted  as 
part  of  SCAQMD's  effort  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  TSP.  The  following  is 
EPA's  evaluation  and  final  action  for 
these  rules. 

in.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
PM-10  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  EPA  must  also 
ensure  that  rules  are  enforceable  and 
strengthen  or  maintain  the  SIP's  control 
strategy. 

The  statutory  provisions  relating  to 
RACM/RACT  and  BACM/BACT  are 
discussed  in  EPA's  "General  Preamble", 
which  provides  the  Agency's 
preliminary  views  on  how  EPA  intends 
to  act  on  SIPs  submitted  under  Title  I  of 
the  CAA.  See  57  FR  13498  (April  16, 
1992),  57  FR  18070  (April  28, 1992).  and 
59  FR  41998  (8/16/94).  In  this 
rulemaking  action,  EPA  is  applying 
these  policies,  taking  into  consideration 
the  specific  factual  issues  presented. 

On  September  28, 1981  EPA  approved 
into  the  SIP  versions  of  SCAQMD  Rule 
404,  Particulate  Matter — Concentration, 
and  Rule  405.  Solid  Particulate  Matter — 
Weight,  that  had  been  adopted  on 
October  5, 1979.  The  submitted  versions 
of  Rule  404  and  Rule  405  contain  the 
same  requirements  as  the  current  SIP 
rules  but  have  been  revised  to  exempt 
sources  subject  to  SCAQMD  Rule 
1112.1.  Emissions  of  Particulate  Matter 
from  Cement  Kilns. 

There  is  currently  no  version  of 
SCAQMD  Rule  1112.1,  Emissions  of 
Particulate  Matter  from  Cement  Kilns,  in 
the  SIP.  The  submitted  rule-applies  to 
gray  cement  plants  and  includes  the 
following  provisions: 

•  Emission  limit  of  0.40  pounds  per 
ton  of  kiln  feed  for  plants  with  kiln  feed 
rates  of  less  than  75  tons  per  hour  (tph) 

•  Emission  limit  of  30  poimds  per 
hour  for  plants  with  kiln  feed  rates  of  75 
tph  or  greater. 

EPA  nas  evaluated  the  submitted 
rules  and  has  determined  that  they 
fulfill  the  RACT  requirements  of  CAA 
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section  189(a).  In  subsequent  action  on 
the  SCAQMD  PM-10  BACM  Plan,  EPA 
will  determine  if  the  submitted  rules 
also  fulfill  the  BACT  requirements  of 
CAA  section  189(b). 

SCAQMD  Rule  404,  Particulate 
Matter— Concentration;  SCAQMD  Rule 
405,  Solid  Particulate  Matter— Weight; 
and  SCAQMD  Rule  1112.1,  Emissions  of 
Particulate  Matter  from  Cement  Kilns, 
are  consistent  with  the  CAA,  EPA 
regulations,  and  EPA  PM-10  RACT 
policy.  Therefore,  the  rules  are  being 
approved  under  section  110(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
sections  110(a)  and  part  D.  A  more 
detailed  evaluation  can  be  foimd  in 
EPA's  evaluation  report  for  these  rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allov^ng  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reauirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective 
November  2, 1998  without  fiirther 
notice  unless  the  Agency  receives 
relevant  adverse  comments  by  October 
2. 1998. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  vdll  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  November  2, 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

IV.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

The  final  rule  is  not  subject  to  E.O. 
13045.  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 


Safety  Risks."  because  it  is  not  an 
"economically  significant"  action  under 
E.O.  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
.simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  imposcTany  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  this 
approval  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 


no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  bom  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  C^ice 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  repwrt,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
§804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  .the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  acti(m  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  2, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affiect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Particulate  matter. 

Noie:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  )uly  31, 1998. 
Felicia  Marcns, 
Regional  Administrator,  Region  DC. 

Part  52.  chapter  I,  tiUe  40  of  the  Code 
of  Federal  Regiilations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
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Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c](169)  to  read  as 
follows: 

S  52.220    ktenttflcation  of  plan. 

•  •        •        •        • 

(169)  New  and  amended  regulations 
submitted  on  June  4, 1986  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  SouUi  Coast  Air  Quality 
Management  District 

(1)  Rules  404  and  405  adopted  on  May 
7, 1976  and  amended  on  February  7, 
1986.  Rule  1112.1  adopted  on  February 
7. 1986. 

•  •        •        •        • 

[FR  Dbc.  9S-23328  Filed  9-1-98;  8:45  am) 
WLUNOCOOC  ttm  W  P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  061-30288.  MO  065-3028a;  FRL-914a- 
11 

Approval  and  Promulgation  of  Air 
Quality  Imptamontation  Plana; 
Maryland;  Amendmenta  to  VOC 
Regulationa  for  Dry  Cleaning  and 
Stt^  I  Vapor  Racovary 

AOENCY:  Environmental  Protection     ..    . 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  two  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Maryland.  The 
firsijevision  amends  Maryland's  dry 
cleaning  regulation  such  that  its  volatile 
organic  compound  (VOC)  requirements 
no  longer  apply  to  dry  cleaning 
operations  using  perchloroethylene.  The 
second  revision  amends  Maryland's 
Stage  I  Vapor  Recovery  regulation  such 
that  it  is  no  longer  applicable  to  gasoline 
storage  tanks  with  a  capacity  of  less 
than  2000  gallons.  The  intended  effect 
of  this  action  is  to  approve  these 
revisions  to  Maryland's  SIP  in 
accordance  with  the  Clean  Air  Act  (the 
Act). 

DATES:  This  final  rule  is  effective 
November  2, 1998  unless  within 
October  2, 1998,  adverse  or  critical 
comments  are  received.  If  EPA  receives 
such  comment,  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  this 
rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Chief,  Ozone  and 
Mobile  Sources  Branch,  Mailcode 


3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  m,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  E)ocket  and 
Information  Center,  U.S.  Enviroiunental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and  the 
Maryland  Department  of  the 
Environment,  2500  Broening  Highway. 
Baltimore,  Maryland  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  M.  Donahue,  (215)  814-2095,  or 
by  e-mail  at  donahue.carolyn@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  6, 1998,  the  Maryland 
Department  of  the  Environment  (MDE) 
submitted  two  formal  revisions  to  its 
State  Implementation  Plan  (SEP).  The 
first  SIP  revision  amends  COMAR 
26.11.1 9.12:  Control  of  VOCs  from  Dry 
Cleaning  Installations  such  that  its  VOC 
control  requirements  no  longer  apply  to 
dry  cleaning  operations  using 
perchloroethylene.  EPA  has  determined 
that  the  compound  perchloroethylene 
has  minimal  photochemical  reactivity 
and,  therefore,  does  not  contribute 
significantly  to  the  formation  of  ground 
level  ozone.  The  second  SIP  revision 
amends  COMAR  26.11.13.04:  Control  of 
VOCs  from  Gasoline  Storage/Loading 
Operations  such  that  it  no  longer 
applies  to  gasoline  storage  tanks  with  a 
capacity  of  less  than  2000  gallons. 

n.  Summary  of  the  SO*  Revisions 

COMAR  26.11.19.12:  Control  of  VOCs 
From  Dry  Cleaning  Installations 

In  revising  this  regulation,  Maryland 
removed  the  VOC  requirements  for  dry 
cleaning  operations  using 
perchloroethylene.  EPA  has  determined 
that  perchloroethylene  is  not  a 
compound  which  significantly 
contributes  to  the  formation  of  ground 
level  ozone  (61  FR  4588,  February  7, 
1996).  This  revision  removes  sections 
B(l),  C,  D  from  COMAR  26.11.19.12  and 
reniunbers  the  remaining  sections 
accordingly.  Dry  cleaners  that  use 
perchloroethylene  are  still  subject  to 
state  and  federal  toxic  and  hazardous  air 
pollutant  requirements. 

COMAR  26.11.13.04:  Control  of  VOCs 
From  Gasoline  Storage/Loading 
Operations 

Maryland  amended  this  regulation  to 
eliminate  the  Stage  I  Vapor  Recovery 


requirements  for  gasoline  storage  tanks 
with  a  capacity  of  less  than  2000 
gallons.  Through  a  survey  conducted  in 
August  1995  of  Maryland  service 
stations,  MDE  concluded  that  less  than 
2%  of  the  total  gasoline  throughput  was 
from  tanks  with  a  capacity  between  250 
and  2000  gallons.  This  revision  removes 
sections  C(l)(b),  C(2),  and  C(4)  and 
renumbers  the  remaining  sections 
accordingly. 

EPA  is  approving  this  rule  without 
prior  proposal  because  the  Agency 
views  these  as  noncontroversial 
amendments  and  anticipates  no  adverse 
'  comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revisions 
should  adverse  or  critical  comments  be 
filed.  This  rule  will  be  effective 
November  2, 1998  without  further 
notice  imless  the  Agency  receives 
relevant  adverse  comments  by  October 
2, 1998. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  dociunent 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will-then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  rule. 
Parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  rule  will  be  effective 
on  November  2, 1998  and  no  further 
action  will  be  taken  on  the  proposed 
rule.  If  adverse  comments  are  received 
that  do  not  pertain  to  both  approval 
actions  taken  in  this  rule,  the  action  not 
affected  by  the  adverse  comments  will 
be  finalized  in  the  manner  described 
here.  Only  those  actions  which  receive 
adverse  comments  will  be  withdrawn  in 
the  manner  described  here. 

m.  Final  Actions 

EPA  is  approving  revisions  to  COMAR 
26.11.19.12:  Control  ofVOCsfmm  Dry 
Cleaning  Installations.  EPA  is  also 
approving  the  revisions  to  COMAR 
26.11.13.04:  Control  of  VOCs  from 
Gasoline  Storage/Loading  Operations. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 
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IV.  AdministratiTe  Requirements 

A.  Executive  Order  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review.  The  final 
rule  is  not  subject  to  E.0. 13045. 
entitled  "Protection  of  Children  irom 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.0. 12866. 

B.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  tiie  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federd  SIP  approval  does 
not  impose  any  new  requirements,  the 
EPA  certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  imder  the 
Act,  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 


and  least  biudensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that  , 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenunents,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  2, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  approving  revisions  to 
two  of  Maryland's  VOC  revisions  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  record  keeping 
requirements. 


Dated:  August  11, 1998. 
W.  Michael  McCabe, 
Regional  Administrator.  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

Subpart  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraphs  (c)(131)  and  (132}  to 
read  as  follows: 

152.1070    Menttfication  of  plan. 

•        •        •        *        • 

(c)*  *  • 

(131)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on 
February  6, 1998  by  the  Maryland 
Department  of  the  Enviromnent: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  February  6. 1998  from 
the  Maryland  Department  of  the 
Environment  transmitting  revisions  to 
Maryland's  State  Implementation  Plan, 
pertaining  to  volatile  organic 
compounds  in  Maryland's  air  quality 
regulations.  Code  of  Maryland 
Administrative  Regulations  (COMAR) 
26.11. 

(B)  Revision  to  COMAR  26.11.19.12: 
Control  of  Volatile  Organic  Compound 
Emissions  from  Dry  Cleaning 
Installations,  adopted  by  the  Secretary 
of  the  Environment  on  August  18, 1997, 
and  effective  on  September  22, 1997. 
including  the  following: 

(1)  Deletion  of  COMAR 
26.11.19.12.B(1).  pertaining  to 
perchloroethylene  dry  cleaner 
installations  applicability. 

(2)  Deletion  of  COMAR  26.11.19.12.C. 
Equipment  Specifications  and  Emission 
Standards — Perchloroethylene  Dry 
Cleaning  Installations. 

(J)  Deletion  of  COMAR  26.11. 19.12.D, 
Determination  of  Compliance — 
Perchloroethylene  Dry  Cleaning 
Installations. 

(ii)  Additional  Material — ^Remainder 
of  February  6, 1998  State  submittal 
pertaining  to  COMAR  26.11.19.12 
Control  of  Volatile  Organic  Compound 
Emissions  from  Dry  Cleaning 
Installations 

(132)  Revisions  to  the  Maryland  State 
Implementation  Plan  submitted  on 
February  6, 1998  by  the  Maryland 
Department  of  the  Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  February  6, 1998  bom 
the  Maryland  Department  of  the 
Environment  transmitting  revisions  to 
Maryland's  State  Implementation  Plan, 
pertaining  to  volatile  organic 
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Compounds  in  Maryland's  air  quality 
regulations,  Code  of  Maryland 
Administrative  Regulations  (COMAR) 
26.11. 

(B)  Revision  to  COMAR  26.11.13.04: 
Control  of  Gasoline  and  Volatile  Organic 
Compound  Storage  and  Handling  from 
Loading  Operations,  adopted  by  the 
Secretary  of  the  Environment  on  July  18, 
1997,  and  effective  on  August  11, 1997, 
including  the  following: 

(1)  Deletion  of  COMAR 
26.11.13.04.C(l)(b).  pertaining  to  the 
applicability  of  this  regulation  to 
gasoline  storage  tanks  with  a  capacity 
greater  than  250  gallons  and  less  than 
2000  gallons. 

(2)  Deletion  of  COMAR 
26.11.13.04.C(2),  Exemptions. 

(3)  Deletion  of  COMAR 
26.11.13.04.C(4).  Effective  Date  of  Stage 
I  Requirement  for  Certain  Soiut:es. 

(ii)  Additional  material — Remainder 
of  February  6, 1998  State  submittal 
pertaining  to  COMAR  26.11.13.04 
Control  of  Gasoline  and  Volatile  Organic 
Compound  Storage  and  Handling  firom 
Loading  Operations. 

(PR  Doc.  9&-23326  Filed  9-1-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  119-4074a;  FRL-6148-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Pennsylvania; 
Enhanced  Motor  Vehicle  Inspection 
and  Maintenance  Program 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  serves  to  remove 
several  conditions  of  EPA's  January  28, 
1997  interim  final  approval  of  the 
Commonwealth  of  Pennsylvania's  State 
Implementation  Plan  (SIP)  revision  for 
its  enhanced  motor  vehicle  emissions 
inspection  and  maintenance  (I/M) 
program.  The  Commonwealth  has 
amended  its  SIP  (since  EPA  granted 
conditional  interim  approval  of  that 
plan)  to  address  these  deficiencies.  EPA 
is  removing  these  conditions  by 
approving  two  related  SIP  revisions 
submitted  by  Pennsylvania.  These    - 
revisions  serve  to  bolster  the 
Commonwealth's  I/M  SIP,  and  to 
strengthen  its  I/M  program.  The 
intended  effect  of  this  action  is  to 
remove  several  conditions  placed  by 
EPA  upon  the  approval  of  the 
Commonwealth's  SIP.  However,  as 


Pennsylvania  has  yet  to  address  several 
other  outstanding  rulemaking 
conditions  on  this  same  SIP,  the 
Commonwealth's  I/M  SIP  will  continue 
to  be  conditionally  approved,  in 
accordance  with  the  Clean  Air  Act,  imtil 
the  Commonwealth  satisfies  the 
remaining  conditions. 
DATES:  This  direct  final  rule  is  effective 
on  November  2, 1998  without  further 
notice,  imless  EPA  receives  adverse 
comment  by  October  2, 1998.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  informing 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Comments  should  be 
mailed  to  Marcia  Spink,  Associate 
Director,  Office  of  Air  Programs. 
Mailcode  3AP20,  U.S.  Environmental 
Protection  Agency,  Region  HI,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  dociunents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency. 
Region  HI,  1650  Arch  Street— 14th 
Floor,  Philadelphia,  Pennsylvania 
19103;  and  at  the  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality,  P.O. 
Box  8468, 400  Market  Street,  Harrisburg, 
Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rehn,  (215)  814-2176,  or  by  e- 
mail  at  rehn.brian@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  28, 1997,  EPA  published 
in  the  Federal  Register  a  dociunent  (62 
FR  4004)  granting  conditional  interim 
approval  to  Pennsylvania's  enhanced 
I/M  program  SIP  (submitted  March  22, 
1996) — under  the  authority  of  both  the 
National  Highway  Systems  Designation 
Act  of  1995,  and  the  Clean  Air  Act  as 
amended  in  1990.  The  NHSDA 
established  key  changes  to  previous 
EPA  I/M  requirements.  Under  the 
NHSDA,  EPA  could  not  disapprove,  or 
automatically  discoimt  the  effectiveness 
of,  a  state's  I/M  program  solely  because 
it  utilized  a  decentralized  testing 
network.  Instead,  on  the  basis  of  a  "good 
faith  estimate"  by  a  state,  the  NHSDA 
allowed  for  presumptive  equivalency  of 
such  decentralized  networks  to  the 
benchmark  of  centralized  programs. 
Under  the  NHSDA,  EPA  was  to  grant ., 
"interim"  approval  of  such 
decentralized  programs,  for  an  18- 
month  period,  at  the  end  of  which  the 
state  is  required  to  submit  an  evaluation 
of  the  actual  effectiveness  of  the 
enhanced  program. 


In  Pennsylvania's  case,  EPA  granted 
interim  approval  of  the  enhanced  I/M 
program  SIP,  but  also  conditioned 
approval  of  that  SIP  upon  the 
satisfaction  of  five  major  deficiencies, 
and  fourteen  minor,  or  de  minimus, 
deficiencies.  EPA's  January  28, 1997 
interim  conditional  approval  stipulated 
that  the  five  major  conditions  were  to  be 
corrected  within  one  year  of  approval, 
and  that  the  de  minimus  conditions  be 
addressed  within  eighteen  months  of 
approval.  On  January  9, 1998,  EPA 
published  (63  FR  1362)  a  final  rule 
amending  federal  I/M  requirements  for 
ongoing  evaluation  methodologies  for 
state  I/M  programs — one  of  the  major 
deficiencies  of  Pennsylvania's  program 
identified  by  EPA  in  its  January  1998 
interim  conditional  approval.  EPA's  I/M 
requirements  rule  change  also  served  to 
amend  the  related  condition  of  the 
Commonwealth's  approval.  As  a  result, 
the  deadline  for  the  Commonwealth  to 
satisfy  this  condition  was  extended  from 
February  of  1998  to  November  30, 1998. 

The  hlHSDA  effectiveness 
demonstration  described  previously  is 
also  due  at  the  end  of  the  18-month 
NHSDA,  interim  approval  period.  The 
Commonwealth's  interim  approval 
period  granted  under  authority  of  the 
NHSDA  expires  on  August  2j3, 1998. 

Status  of  I/M  Program  SIP  Revisions 

On  Noverrtber  13, 1997  and  on 
February  24, 1998,  the  Commonwealth 
of  Pennsylvania  submitted  formal 
revisions  to  its  State  Implementation 
Plan  (SIP).  These  November  13, 1997 
SIP  revisions  consist  of  Pennsylvania's 
revised,  final  I/M  program  regula^ons, 
as  well  as  supporting  information  and 
materials.  The  February  24, 1998  SIP 
revision  contains  updated  emissions 
benefit  computer  modeling  to 
demonstrate  that  Permsylvania's 
program  meets  federal  performance- 
based  standards  for  enhanced  I/M 
programs.  Both  SIP  revisions  are 
intended  to  partially  satisfy  "major"  and 
"minor",  or  de  minimus,  deficiencies 
identified  by  EPA  in  its  January  28, 
1997  interim  conditional  approval  of  the 
Commonwealth's  March  22, 1996  I/M 
program  SIP  submittal. 

HPA  views  the  November  13, 1997 
and  the  February  24, 1998  SIP  revisions 
as  separate,  independent  SIP 
amendments  from  the  enhanced  I/M  SIP 
revision  submitted  on  March  22, 1996. 
While  these  two  more  recent  SIP 
revisions  are  related  to  the  March  1996 
enhanced  I/M  SIP  revision  submitted  by 
the  Commonwealth,  they  serve  to 
supplement  and  to  strengthen  the 
Commonwealth's  enhanced  I/M 
program  SIP — not  to  replace  it.  EPA  is 
today  acting  only  upon  the  November 


AoeeD 


>_—;_* /^r»l 


KT»        tTn  l\Mr,Annr.Ao 


Cant 


AmKar 


O      1QQn/Pii1ac    anA    Rooiilatirtne 


Federal  Register/ Vol.  63,  No.  170 /Wednesday,  September  2,  1998 /Rules  and  Regulations      46665 


1997  and  the  February  1998  SIP 
revisions  submitted  by  the 
Commonwealth  to  satisfy  certain 
deficiencies  of  its  conditionally 
approved  enhanced  I/M  plan,  and  in  so 
doing  EPA  is  not  reopening  its  January 
27, 1997  final  rulemaking  granting 
conditional  interim  approval  of  the 
Commonwealth's  enhanced  I/M  SIP 
submitted  on  March  22, 1996. 

Since  at  the  time  of  this  rulemaking 
action,  the  Commonwealth  has  not  yet 
addressed  all  of  the  outstanding 
deficiencies,  nor  has  it  submitted  its 
NHSDA  I/M  network  effectiveness 
demonstration,  EPA  cannot  grant  full 
interim  approval  at  this  time.  That 
effectiveness  demonstration  is  not  due 
until  August  28, 1998.  Therefore,  the 
Commonwealth's  I/M  SIP  revision 
cannot  receive  full  approval,  and 
instead  must  maintain  a  form  of 
conditional  interim  approval.  The 
Commonwealth  has  indicated  that  it 
will  submit  its  NHSDA  effectiveness 
demonstratiqn  and  a  revision  to  address 
all  remaining  EPA-identified 
deficiencies  prior  to  August  28, 1998. 
EPA  Mrill  act  upon  those  submittals  in 
a  separate,  later  rulemaking  action.  • 

Summary  of  Subject  I/M  SIP  Revisions 

The  November  13, 1997  SIP  revision 
that  is  the  subject  of  today's  action 
contains  Pennsylvania's  enhanced  I/M 
program  regulations  for  all  applicable 
areas  of  the  Commonwealth,  as  well  as 
supporting  information  provided  to 
bolder  and  to  better  document  the 
conditionally  approved  March  1996  I/M 
SIP  submission.  The  regulations  were 
revised,  in  part,  to  address  deficiencies 
identified  in  EPA's  January  1997  interim 
conditional  approval  of  the  plan.  The 
supporting  information  in  the  November 
1997  SIP  revision  also  includes 
additional  information  for  the 
Commonwealth's  demonstration  of  the 
adequacy  of  windshield  stickers  as  a 
means  to  ensiue  motorist  compliance 
with  the  enhanced  I/M  program.  In 
addition,  a  Pennsylvania  Bulletin  notice 
certifying  the  list  of  counties  subject  to 
enhanced  I/M  that  would  commence 
enhanced  testing  October  1, 1997  was 
included  as  part  of  that  SIP  revision. 
Also  included,  was  a  description  of  the 
Commonwealth's  emissions  waiver 
program,  as  well  as  a  description  of  the 
Commonwealth's  plan  for  providing 
consiuners  general  information  on  &e 
program  and  on  the  effectiveness  of 
repair  facilities  in  |>erforming 
emissions-related  repairs. 

The  February  24, 1998  SIP 
amendment  contain's  Permsylvania's 
modeling  demonstration,  which  shows 
that  its  enhanced  I/M  programs  (for  each 
subject  I/M  program  area)  will  achieve 


the  desired  emissions  benefits  by 
meeting  federal  performance-based 
standards. 

These  two  SIP  revisions  fully  satisfy 
four  of  the  five  "major"  conditions  and 
seven  of  the  fourteen  de  minimus 
conditions  identified  by  EPA  in  its 
January  28, 1997  interim  conditional 
approval  of  the  Commonwealth's 
enhanced  I/M  program. 

The  conditions  mat  EPA  has  placed 
upon  its  interim  approval  of 
Pennsylvania's  SIP  are  codified  at  40 
CFR  52.2026.  Those  conditions  which 
the  Commonwealth  has  satisfied  in  its 
November  1997  and  February  1998  SIP 
revisions  are  detailed  below.  This 
includes  the  following  "major" 
conditions: 

(1)  By  no  later  than  September  15, 
1997,  a  notice  must  be  published  in  the 
Pennsylvania  Bulletin  by  the  Secretary 
of  the  Pennsylvania  Department  of 
Transportation  which  certifies  that  the 
enhanced  I/M  program  is  required  in 
order  to  comply  with  federal  law  and 
also  certifies  the  geographic  areas  which 
are  subject  to  the  enhanced  I/M  program 
(the  geographic  coverage  must  be 
identical  to  that  listed  in  Appendix 
A-1  of  the  March  22, 1996  SIP 
submittal),  and  certifies  the 
commencement  date  of  the  enhanced  1/ 
Mprogram; 

(2)  The  Commonwealth  must  submit 
to  EPA  as  a  SIP  amendment,  by 
November  30, 1998,  the  final 
Pennsylvania  I/M  program  evaluation 
plan  requiring  an  approved  alternative 
sound  evaluation  methodology  to  be 
performed  on  a  minimum  of  0.1  percent 
of  the  subject  fleet  each  year  as  per  40 
CFR  51.353(c)(3)  and  which  meets  the 
program  evaluation  elements  as 
specified  in  40  CFR  51.353(c).  (Note: 
The  Commonwealth  submitted,  in  the 
November  13, 1997  SIP  revision 
submittal,  amendments  to  its  enhanced 
I/M  regulation  requiring  that  the 
ongoing  evaluation  of  its  program  be 
conducted  as  specified,  above.  By 
November  30, 1998,  the  Commonwealth 
must  submit  its  actual  program 
evaluation  plan  including  the  specific 
EPA-approved  methodology  it  will  use 
to  conduct  the  ongoing  program 
evaluation  required  imder  its  I/M 
regulation.  Submittal  of  that  program 
evaluation  plan  is  necessary  to  satisfy 
this  condition  fully.) 

(3)  By  no  later  than  November  15, 
1997,  the  Commonwealth  must  submit  a 
demonstration  to  EPA  as  an  amendment 
to  the  SIP  that  meets  the  requirements 
of  40  CFR  51.361  (b)(1)  and  (b)(2)  and 
demonstrates  that  Pennsylvania's 
existing  sticker  enforcement  system  is 
more  effective  than  registration  denial 
enforcement; 


(4)  Within  twelve  months  of  EPA's    • 
final  interim  rulemaking  action, 
Pennsylvania  must  adopt  and  submit  a 
final  Pennsylvania  I/M  regulation  which 
requires  and  which  specifies  the 
following:  exhaust  test  procedures, 
standards,  and  equipment 
specifications;  and  evaporative  system 
functional  test  methods,  standards  and 
procediues;  a  visual  inspection 
procedure  for  determining  the  presence 
of  or  tampering  with  of  vehicle  emission 
control  devices;  and  a  repair  technician 
training  and  certification  (TTC) 
program.  The  test  methods  and 
procedures  established  under  the 
Commonwealth's  I/M  regulation  must 
be  acceptable  to  EPA,  as  well  as  to  the 
Commonwealth.  The  test  methods  and 
standards  provided  for  by  the 
Commonwealth's  final  regulation  must 
reflect  the  modeling  assiunptions  found 
in  the  Commonwealth's  final 
performance  standard  modeling 
demonstration  (which  must  satisfy  the 
requirements  of  40  CFR  51.351).  Within 
the  same  time  fiune,  detailed  test 
eqmpment  specifications  and  standards 
(which  are  acceptable  to  EPA,  as  well  as 
to  the  Commonwealth)  for  all  of  the 
I/M  evaporative  and  exhaust  tests 
provided  for  by  the  Commonwealth's 
regulation  (as  described  above)  must  be 
finalized  and  submitted  as  a  SIP 
revision  to  EPA;  and 

(5)  The  Commonwealth  must  perform 
the  final  modeling  demonstration  that 
its  program  will  meet  the  relevant 
enhanced  performance  standard  and 
submit  it  to  EPA,  within  twelve  months 
of  EPA's  final  interim  rulemaking. 

In  addition  to  the  above  conditions  for 
approval,  the  EPA  required  the 
Commonwealth  to  correct  fourteen 
minor,  or  de  minimus  deficiencies, 
related  to  approval  of  the  enhanced  I/M 
program.  EPA  required  that  these 
"minor"  deficiencies  be  corrected  prior 
to  the  end  of  the  18-month  interim 
period  granted  to  the  Peimsylvania 
enhanced  I/M  SIP  under  the  National 
Highway  Safety  Designation  Act  of 
1995/  The  de  minimiis  conditions  that 
Pennsylvania  satisfied  in  its  November 
1997  and  February  1998  submittals  are 
all  detailed  below  and  include: 

(1)  This  condition  has  not  yet  been 
addressed.  To  be  addressed  in  a  future 
SIP  submittal,  expected  by  August, 
1998; 

(2)  The  definition  of  light  duty  truck 
in  the  definitions  section  of  the  final 
Pennsylvania  I/M  regulation  must 
provide  for  coverage  up  to  9,000  pounds 
GVWR; 

(3)  The  final  Pennsylvania  I/M 
regulation  must  require  implementation 
of  the  final  full  stringency  emission 
standards  at  the  beginning  of  the  second 
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test  cycle  so  that  the  state  can  obtain  the 
full  emission  reduction  program  credit 
prior  to  the  first  program  evaluation 
date; 

(4)  The  final  Pennsylvania  I/M 
regulation  must  require  a  real-time  data 
link  between  the  state  or  contractor  and 
each  emission  inspection  station  as  per 
40  CFR  51.358(b)(2); 

(5)  This  condition  has  not  yet  been 
addressed.  To  be  addressed  in  a  future 
SIP  submittal,  expected  by  August, 
1998: 

(6)  The  Pennsylvania  I/M  regulation 
must  oniy  allow  the  Commonwealth  or 
a  single  contractor  to  issue  waivers  as 
per  40  CFR  51.360(c)(1); 

(7)  This  condition  has  not  yet  been 
addressed.  To  be  addressed  in  a  future 
SIP  submittal,  expected  by  August, 
1998; 

(8)  This  condition  has  not  yet  been 
addressed.  To  be  addressed  in  a  futiue 
SIP  submittal,  expected  by  August, 
1998; 

(9)  This  condition  has  not  yet  been 
addressed.  To  be  addressed  in  a  futiue 
SIP  submittal,  expected  by  August, 
1998; 

(10)  This  condition  has  not  yet  been 
addressed.  To  be  addressed  in  a  future 
SIP  submittal,  expected  by  August, 
1998; 

(11)  The  final  Pennsylvania  I/M 
regulation  must  require  that  emissions 
inspectors  complete  a  refresher  training 
course  or  pass  a  comprehensive  skill 
examination  prior  to  being  recertified 
and  the  final  SIP  revisions  must  include 
a  commitment  that  the  Commonwealth 
will  monitor  and  evaluate  the  inspector 
training  program  delivery,  per  the 
requirements  of  40  CFR  51.367; 

(12)  The  final  I/M  SIP  submittal  must 
include  a  RFP,  or  other  legally  binding 
dociunent,  which  adequately  addresses 
how  the  Commonwealth's  selected 
contractor  will  comply  with  the  public 
information  requirements  of  40  CFR 
51.368; 

(13)  The  Pennsylvania  I/M  regulation 
must  include  provisions  that  meet  the 
requirements  of  40  CFR  51.368(a)  and 
51.369(b)  for  a  repair  facility 
performance  monitoring  program  plan 
and  for  providing  the  motorist  with 
diagnostic  information  based  on  the 
particular  portions  of  the  test  that  were 
failed;  and 

(14)  This  condition  has  not  yet  been 
addressed.  To  be  addressed  in  a  future 
SIP  submittal,  expected  by  August, 
1998. 

EPA  has  reviewed  the 
Conunonwealth's  SIP  revisions  and 
determined  that  they  address  the  above 
conditions.  EPA's  detailed  review  is 
contained  in  the  technical  support 
document  (TSD)  it  prepared  in  support 


of  this  rulemaking  action.  The  TSD  is  ° 
available,  upon  request,  from  the  EPA 
Regional  Office  listed  in  the  ADDRESSES 
section  of  this  doaunent.  EPA  is 
approving  the  Commonwealth's 
November  13, 1997  and  February  24, 
1998  SIP  submittals  as  having  satisfied 
those  conditions  set  forth  above.  The 
purpose  of  this  approval  action  is  to 
remove  certain  conditions  EPA  had 
placed  upon  the  CQmmon wealth's  SIP, 
which  have  been  addressed  by 
subsequent  SIP  revisions.  EPA  is 
therefore  removing  these  conditions 
from  EPA's  conditional  interim 
approval  of  the  Pennsylvania  I/M  SIP. 
EPA  is  approving  these  SIP  revisions 
without  prior  proposal  because  the 
Agency  views  this  as  a  non- 
controversial  SIP  amendment  and 
anticipates  no  adverse  comments  on  this 
rulemaking  action.  However,  in  the 
proposed  rules  section  of  this  Federal 
Re^ster  publication,  EPA  is  publishing 
a  separate  document  that  will  serve  as 
the  proposal  to  approve  the  SIP  revision 
should  adverse  or  critical  conunents 
related  to  today's  rulemaking  be  filed. 
This  rule  will  be  effective  November  2, 
1998  without  further  notice  imless  the 
Agency  receives  adverse  comments  by 
October  2, 1998. 

'  If  EPA  receives  such  comments,  then 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  informing  the  public 
that  the  rule  will  not  take  effect.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  rule.  Only  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  November  2, 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

Final  Action 

EPA  is  approving  the 
Conunonwealth's  November  13, 1997 
and  February  24, 1998  SIP  submittals  as 
having  fully  satisfied  four  major 
conditions  and  seven  de  minimus 
conditions  identified  by  EPA  in  its 
January  28, 1997  interim  conditional 
approval  of  the  Pennsylvania  enhanced 
I/M  SIP  (62  FR  4004).  Upon  approval  of 
these  SIP  revisions,  there  will  still 
remain  one  major,  and  seven  minor 
conditions  on  EPA's  interim  approval  of 
the  Commonwealth's  enhanced  I/M 
program  SIP.  Therefore,  EPA  is 
maintaining  conditional  interim 
approval  of  the  Commonwealth's  SIP, 
until  Pennsylvania  addresses  all 
remaining  deficiencies  and  submits  a 
enhanced  I/M  program  network 
effectiveness  demonstration,  as  required 


{ 
under  authority  of  the  National 

Highway  Systems  Designation  Act  of 
1995. 

For  the  purpose  of  clarity  and  to  avoid 
confusion  over  the  remaining  conditions 
upon  interim  approval  of 
Pennsylvania's  plan,  EPA  is  removing 
those  conditions  from  40  CFR  52.2026 
which  have  been  satisfied  by  the 
Commonwealth's  November  1997  and 
February  1998  SIP  revisions.  EPA  is 
reserving  the  sections  of  40  CFR  52.2026 
that  correspond  to  these  conditions,  so 
as  not  to  renumber  the  outstanding 
conditions  of  approval  listed  in  that 
section.  The  list  of  remaining  conditions 
upon  interim  approval  of 
Peimsylvania's  enhanced  I/M  SIP  will 
now  read  as  follows: 

"Major"  Conditions 

(1)  <Reserved> 

(2)  The  Commonwealth  must  submit 
to  EPA  as  a  SIP  amendment,  by 
November  30. 1998,  the  final 
Pennsylvania  I/M  program  evaluation 
plan  requiring  an  approved  alternative 
sound  evaluation  methodology  to  be 
performed  on  a  minimum  of  0.1  percent 
of  the  subject  fleet  each  year  as  per  40 
CFR  51.353(c)(3)  and  which  meets  the 
program  evaluation  elements  as 
specified  in  40  CFR  51.353(c).  The 
Commonwealth  submitted,  in  the 
November  13, 1997  SIP  revision  . 
submittal,  amendments  to  its  enhanced 
I/M  regulation  requiring  that  the 
ongoing  evaluation  of  its  program  be 
conducted  as  specified,  above.  By 
November  30, 1998,  the  Commonwealth 
must  submit  its  actual  program 
evaluation  plan  including  the  specific 
EPA-approved  methodology  it  will  use 
to  conduct  the  ongoing  program 
evaluation  required  under  its  I/M 
regulation. 

(3)  <Reserved> 

(4)  <Reserved> 

(5)  <Reserved> 

"Minor'VDe  Minimus  Conditions 

(1)  The  final  I/M  SIP  submittal  must 
detail  the  number  of  personnel  and 
equipment  dedicated  to  the  quality 
assurance  program,  data  collection,  data 
analysis,  program  administration, 
enforcement,  public  education  and 
assistance,  on-road  testing  and  other 
necessary  functions  as  per  40  CFR 
51.354; 

(2)  <Reserved> 

(3)  <Reserved> 

(4)  <Reserved> 

(5)  The  final  I/M  SIP  submittal  must 
provide  quality  control  requirements  for 
one-mode  ASM  (or  two-mode  ASM  if 
the  Commonwealth  opts  for  it); 

(6)  <Reserved> 

(7)  The  final  I/M  SIP  submittal  must 
include  the  RFP,  or  other  legally 
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binding  document,  which  adequately 
addresses  how  the  private  vendor 
selected  to  perform  motorist  compliance 
enforcement  responsibilities  for  the 
Commonwealth's  program  will  comply 
with  the  requirements,  as  per  40  CFR 
51.362; 

(8)  The  final  I/M  SIP  submittal  must 
include  the  RFP  that  adequately 
addresses  how  the  private  vendor  will 
comply  with  40  CFR  51.363,  a 
procedures  manual  which  adequately 
addresses  the  quality  assurance  program 
and  a  requirement  that  aimual  auditing 
of  the  quality  assurance  auditors  will 
occur  as  per  40  CFR  51.363(d)(2); 

(9)  The  final  I/M  SIP  submittal  must 
include  provisions  to  maintain  records 
of  all  warnings,  civil  fines,  suspensions, 
revocations,  violations  and  penalties 
against  inspectors  and  stations,  per  the 
requirements  of  40  CFR  51.364; 

(10)  The  final  I/M  SIP  submittal  must 
include  a  RFP,  or  other  legally  binding 
dociunent,  which  adequately  addresses 
how  the  private  vendor  selected  by  the 
Commonwealth  to  perform  data 
collection  and  data  analysis  and 
reporting  v«dll  comply  with  all  the 
requirements  of  40  CFR  51.365  and 
51.366;  and 

(11)  <Reserved> 

(12)  <Reserved> 

(13)  <Reserved> 

(14)  The  final  I/M  SIP  submittal  must 
contain  sufficient  information  to 
adequately  address  the  on-road  test 
program  resource  allocations,  methods 
of  analyzing  and  reporting  the  results  of 
the  on-road  testing  and  information  on 
staffing  requirements  for  both  the 
Commonwealth  and  the  private  vendor 
for  the  on-road  testing  program. 

Nothing  in  EPA's  rulemaking  action 
should  be  construed  as  permitting  or 
allowing  or  establishing  a  precedent  for 
any  future  request  for  revision  to  any 
state  implementation  plan.  Each  request 
for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

I.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review.  The  final 
rule  is  not  subject  to  E.O.  13045, 
entitled  "Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  imder 
E.O.  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 


a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  govermnent  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  Conditional  approval 
of  a  SIP  submittal  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  does  not 
create  any  new  requirements  but  simply 
approve  requirements  that  a  state  is 
already  imposing.  Therefore,  because 
the  federal  SIP  approval  does  not 
impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  imder  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  [Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2)).  If  a  conditional 
approval  is  converted  to  a  disapproval 
under  section  110(k),  based  on  the 
state's  failure  to  meet  the  commitment, 
it  will  not  affect  any  existing  state 
requirements  applicable  to  small 
entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  govenunents  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 


additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 

agency  promulgating  the  rule  must , 

submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptiroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  fotfudicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  direct  final  approval  action  for 
Pennsylvania's  enhanced  I/M  SIP 
revision  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  2, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  pertaining  to  the 
Pennsylvania  enhanced  I/M  SIP  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  11, 1998. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  EPA  Region 

m. 

40  CFR  Part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citationlorpart  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2026  is  amended  by 
removing  and  reserving  paragraphs 
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(a)(1).  (3),  (4).  and  (5),  and  paragraphs 
(b)(2).  (3).  (4).  (6).  (11).  (12),  and  (13). 

3.  Section  52.2026  is  further  amended 
by  adding  the  following  two  sentences 
at  the  end  of  paragraph  (a)(2): 

§52.2026    Conditional  approval. 

•        •        *        •        * 

(a)*  •  * 

(2)  •  *  *  The  Commonwealth 
submitted,  in  a  November  13, 1997  SIP 
revision  submittal,  amendments  to  its 
enhanced  I/M  regulation  requiring  that 
the  ongoing  evaluation  of  its  program  be 
conducted  as  specitied  in  this 
paragraph.  By  November  30, 1998,  the 
Commonwealth  must  submit  its  actual 
program  evaluation  plan  including  the 
specific  EPA-approved  methodology  it 
will  use  to  conduct  the  ongoing  program 
evaluation  required  under  its  VM 
regulation. 

(FR  Doc.  98-23324  Filed  9-1-98;  8:45  am] 
aiLUNQOooE  wao-se-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  745 
[OPPTS-821SaA:  FRL-8017-81 
RIN  2070-AD11 

Lead;  Fees  for  Accreditation  of 
Training  Programs  and  Certification  of 
Lead-based  Paint  Activities 
Contractors 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  issuing  this  fmal  ruje 
to  establish  fees  for  the  accreditatioivof 
training  programs  and  certification  of 
contractors  engaged  in  lead-based  paint 
activities  pursuant  to  section  402(a)(3) 
of  the  Toxic  Substances  Control  Act 
(TSCA).  As  specified  in  section 
402(a)(3),  EPA  must  establish  and 
implement  a  fee  schedule  to  recover  for 
the  U.S.  Treasury  the  Agency's  cost  of 
administering  and  enforcing  the 
standards  and  requirements  applicable 
to  lead-based  paint  training  programs 
and  contractors  engaged  in  lead-based 
paint  activities.  Specifically,  this  rule 
establishes  the  fees  to  be  charged  in 
those  States  and  Indian  country  without 
authorized  programs,  for  training 
programs  seeking  accreditation  imder  40 
CFR  745.225,  and  for  individuals  or 
firms  engaged  in  lead-based  paint 
activities  seeking  certification  imder  40 
CFR  745.226. 

About  three-quarters  of  the  nation's 
housing  stock  built  before  1978  (64 
million  homes)  contains  some  lead- 


based  paint.  When  properly  maintained 
and  managed,  this  paint  poses  little  risk. 
If  improperly  managed,  chips  and  dust 
bom  this  paint  can  create  a  health 
hazard.  Recent  studies  indicate  that 
nearly  one  million  children  have  blood- 
lead  levels  above  safe  limits;  the  most 
conunon  source  of  lead  exposure  in  the 
United  States  is  lead-based  paint. 
Today's  rule  supports  the  effort  of  40 
CFR  part  745,  subpart  L  to  enstue  that 
contractors  claiming  to  know  how  to 
inspect,  assess  or  remove  lead-based 
paint,  dust  or  soil  are  well  qualified, 
trained  and  certified  to  conduct  these 
activities. 

DATES:  This  rule  is  effiactive  October  19, 
1998  unless  significant  adverse 
comments  are  received  by  October  2, 
1998.  If  significant  adverse  comments 
are  received  in  a  timely  manner,  this 
rule  will  be  subsequently  withdrawn 
and  notice  will  be  published  in  the 
Federal  Register  before  the  effective 
date. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  HI  of  the 
SUPPLEMENTARY  INFORMATION 
section  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  information:  Mike  Wilson, 
Project  Manager,  National  Program 
Chemicals  Division  (7404),  Office  of 
Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460; 
telephone:  202-260-4664;  fax:  202- 
260-1580;  e-mail:  wilson.mike^pa.gov. 
For  general  information:  Susan  B. 
Hazen.  Director,  Environmental 
Assistance  Division  (7408),  Rm.  ET- 
543B,  Office  of  Pollution  Prevention  and 
Toxics.  U.S.  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460;  telephone:  202-554-1404, 
TDD:  202-554-0551;  e-mail:  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION:' 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  operate  a  training 
program  required  to  be  accredited  under 
TSCA  section  402  and  40  CFR  745.225, 
or  if  you  are  a  professional  (individual 
or  firm)  who  must  be  certified  to 
conduct  lead-based  paint  activities  in 
accordance  with  TSCA  section  402  and 
40  CFR  745.226.  Potentially  affected 
categories  and  entities  may  include: 


Category 


Lead  abate- 
ment pro- 
fesskx)- 
als. 


Training 
programs. 


Examples  of  Regulated  Entities 


Workers,  supervisors,  inspec- 
tors, risk  assessors  and 
project  designers  engaged  In 
lead-t>ased  paint  activities. 

Rrnis  engaged  in  lead-t)ased 
paint  activities. 

Training  programs  provkiing 
training  services  in  lead- 
based  paint  activities. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
to  the  entities  that  are  likely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  this  table  could  also  be 
regulated.  To  determine  whether  you  or 
your  business  is  regulated  by  this 
action,  you  should  carefully  examine 
the  provisions  in  the  regulatory  text.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  in  the  FOR  FURTHER 
INFORMA-nON  CONTACT  section. 

n.  How  Can  I  Gel  Additional 
Information  or  Copies  of  this  or  Other 
Support  Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document  and  various  support 
documents  from  the  EPA  Internet  Home 
Page  at  http://www.epa.gov/.  On  the 
Home  Page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  document  under  "Federal 
Register  -  Environmental  Documents." 
You  can  also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/homepage/fedrg8tr/. 

B.  In  Person  or  by  Phone 

If  you  have  any  questions  or  need 
additional  information  about  this  action 
please  contact  one  of  the  persons 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section.  In 
addition,  the  official  record  for  this 
action  has  been  established  imder 
docket  control  number  (OPPTS- 
621S6A],  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  any 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
is  available  for  inspection  in  Rm.  N£  B- 
607,  Waterside  Mall,  401  M  St..  SW.. 
Washington.  DC,  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  Document  Control 
Office  telephone  number  is  202-260- 
7093. 
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m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
siu«  to  identify  the  appropriate  docket 
control  number  [OPPTS-62158AI  in 
your  correspondence. 

1.  By  man.  Submit  written  conunents 
to:  Document  Control  Office  (7407). 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  U.S.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments  to:  Document  Control 
Office  in  Rm.  G-099.  East  Tower, 
Waterside  Mall.  401  M  St.,  SW., 
Washington,  DC;  telephone:  202-260- 
7093. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  oppt.ncic@epa.gov.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Submit 
electronic  comments  in  ASCII  file 
format  avoiding  the  use  of  special 
diaracters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  standard  computer  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  appropriate  docket  control  niunber. 
You  may  also  file  electronic  conunents 
and  data  online  at  many  Federal 
Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  in  My  Comments? 

You  may  claim  information  that  you 
submit  in  response  to  this  action  as  CBI 
by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediues  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  All  CBI  claims  must  be  made  at 
the  time  the  information  is  submitted. 
Failure  to  make  a  CBI  claim  at  the  time 
of  submittal  will  be  considered  a  waiver 
of  such  claims.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  with  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMA-nON  CONTACT"  section. 

IV.  Under  What  Legal  Authority  Is  this 
Action  Being  Issued? 

EPA  is  issuing  this  rule  imder  the 
authority  of  section  402  of  TSCA  (15 
U.S.C.  2682).  Sections  402(a)(1)  and 
(a)(2)  require  the  Agency  to  promulgate 


regulations  for,  among  other  things,  the 
accreditation  of  training  programs  and 
the  certification  of  individuals  and  firms 
engaged  in  lead-based  paint  activities. 
This  regulation  was  published  in  the 
Federal  Register  on  August,  29  1996  (61 
FR  45805-45808)(FRL-5389-9)  and 
appears  at  40  CFR  part  745,  subpart  L. 
Section  402(a)(3)  of  TSCA  requires,  with 
certain  exceptions,  that  the 
Administrator  of  EPA  impose  a  fee  on 
persons  operating  accredited  training 
programs  and  on  individuals  and  firms 
engaged  in  lead-based  paint  activities  • 
certified  under  TSCA.  Section  402(a)(3) 
requires  that  the  fees  be  established  at 
a  level  necessary  to  cover  the  costs  of 
administering  and  enforcing  the 
standardsand  regulations  under  this 
section.  EPA  does  not  have  the  authority 
to  retain  fees  collected  under  this 
program.  Therefore,  fees  coUectMl  by 
the  Agency  will  be  deposited  into  the 
Treasury  as  required  by  3l  U.S.C. 
3302(b). 

V.  How  Does  this  Action  Fit  into  EPA's 
Overall  Lead  Program? 

The  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992  (Title  X) 
amended  TSCA  by  adding  a  new  Title 
IV.  Several  sections  of  Title  X  direct 
EPA  to  promulgate  regulations  aimed  at 
fulfilling  the  purposes  of  Titie  X.  These 
include  TSCA  section  402,  Lead-Based 
Paint  Activities  Training  and 
Certification,  which  directs  EPA  to 
promulgate  regulations  to  govern  the 
training  and  certification  of  individuals 
engaged  in  lead-based  paint  activities, 
the  accreditation  of  training  programs, 
and  to  establish  standards  for 
conducting  lead-based  paint  activities. 
Section  404  of  TSCA  requires  that  EPA 
establish  procedures  for  States  seeking 
to  establish  their  own  lead-based  paint 
activities  programs.  On  August  29, 1996, 
EPA  promulgated  final  rules  that 
implemented  sections  402  and  404  of 
TSCA  titied  "Lead;  Requirements  for 
Lead-Based  Paint  Activities  in  Target 
Housing  and  Child-Occupied 
Facilities".  These  rules  are  codified  at 
40  CFR  part  745,  subpart  L.  Section 
402(a)(3)  of  TSCA  directs  tiie  Agency  to 
establish  fees  for  the  accreditation  of 
training  programs  and  certification  of 
individuals  and  firms  conducting  lead- 
based  paint  activities.  Today's  rule 
addresses  this  TSCA  requirement  with 
respect  to  entities  regulated  under  part 
745,  subpart  L.  EPA  expects  to  develop 
additional  regulations  addressing  lead- 
based  paint  activities  for  commercial 
and  public  buildings,  and  for  the 
disposal  of  lead-based  paint  debris.  To 
the  extent  EPA  requires  additional 
accreditations  or  certifications  pursuant 


to  such  rules,  additional  fee  rules  may 
be  developed. 

Before  EPA  began  the  development  of 
this  rule,  the  Agency  consulted  with 
States  with  lead-based  paint  activities 
programs.  Federal  officials  with 
experience  in  operating  fee-charging 
programs,  and  with  other  interested 
parties.  Over  the  last  several  months, 
the  Agency  has  carefully  reviewed  and 
considered  the  information  that  has 
been  provided.  While  not  all  of  this 
information  has  been  incorporated  into 
this  notice,  all  points  of  view  have  been 
carefully  evaluated  and  many  of  the 
concepts  of  the  interested  parties  are 
reflected  in  this  rule. 

VI.  Who  Will  Be  Required  to  Pay  Fees 
Under  this  Rule? 

The  faes  in  this  rule  apply  to  (IT 
training  programs  applying  to  EPA  for 
the  accreditation  and  re-accreditation  of 
training  courses  in  the  following 
disciplines:  inspector,  risk  assessor, 
supervisor  project  designer,  abatement 
worker;  and  (2)  individuals  and  firms 
seeking  certification  and  re-certification 
firom  EPA  to  engage  in  lead-based  paint 
activities  in  one  or  more  of  the  above 
mentioned  disciplines.  Consistent  with 
TSCA  section  402(a)(3)  and  as  further 
described  in  this  preamble,  this  rule 
precludes  the  imposition  of  fees  for  the 
accreditation  of  training  programs 
operated  by  a  State,  federally  recognized 
Indian  Tribe,  local  government,  or 
nonprofit  oi^ganization.  This  exemption 
does  not  apply  to  the  certification  of 
firms  or  individuals. 

This  rule  applies  only  in  States  and 
Indian  country  where  there  are  no 
authorized  programs  pursuant  to  40  CFR 
part  745,  subpart  Q.  For  further 
information  regarding  the  authorization 
status  of  areas  or  regions  of  the  country 
contact  the  National  Lead  Information 
Center  (NUC)  at  1-800-424-LEAD. 

Vn.  What  Fee  Syston  Is  Being 
Established  With  this  Action? 

As  directed  by  section  402(a)(3)  of 
Title  IV  of  TSCA,  EPA  is  establishing 
fees  to  recover  the  costs  of 
administering  and  enforcing  the 
standards  and  regulations  promulgated 
for  the  accreditation  and  certification 
program  for  lead-based  paint  activities. 
TSCA  Section  402(a)(3)(A)  precludes 
EPA  from  imposing  fees  for  the 
accreditation  of  training  programs 
operated  by  a  State,  local  government, 
or  nonprofit  organization.  As  discussed 
below,  EPA  is  also  providing  an 
exemption  for  training  programs 
operated  by  federally  recognized  Indian 
Tribes.  EPA  will  absorb  the  cost  of 
exempt  participants  and  will  only 
collect  operating  costs  associated  with 
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non-exempt  participants  in  this 
program. 

Tnis  rule  establishes  fees  for  the 
certification  and  periodic  re- 
certification  of  individuals  and  firms, 
and  for  the  accreditation  and  periodic 
re-accreditation  of  training  programs. 
Also  included  are  fees  for  examinations, 
replacement  of  a  lost  certificate  or 
identification  card,  and  for  multi-state 
registration.  The  multi-state  registration 
fee  will  apply  to  individuals  and  to 
training  programs  ii^ending  to  provide 
training  or  perform  l^d-based  paint 
activities  in  more  than  one  State 
administered  by  the  EPA  program.  This 
fee  will  be  applied  per  discipline  for 
each  additional  EPA-  administered  State 
in  which  the  applicant  seeks 
certification/re-certification  or 
accreditation/re-accreditation. 

To  develop  the  accreditation  and 
certification  fee  levels,  EPA  estimated 
the  demand  for  accreditation  and 
certification  in  EPA-administered  areas 
and  the  costs  of  administering  and 
enforcing  the  relevant  standards  and 
regulations  in  these  areas.  Based  on 
these  estimates,  EPA  developed  a  fee 
schedule  to  cover  the  relevant  costs. 
Fees  for  certification  exams,  multi-state 
registration,  and  identification  card  and 
certificate  replacement  were  estimated 
based  on  the  burdens  required  for 
Agency  clerical,  technical,  and 
managerial  staff  to  perform  similar 
tasks. 

The  following  are  discussions  of  key 
decision  points  regarding  distribution  of 
cost,  fee  structure  and  accreditation  fee 
waivers.  For  each  key  issue,  the 
alternatives  considered  by  the  Agency 
are  discussed,  the  Agency's  selection  is 
identified,  and  a  rationale  for  the 
Agency's  decision  is  presented.  For 
more  detailed  information  regarding 
assumptions  and  methods  used  to 
estimate  costs  and  develop  the  fee 
structure  please  refer  to  the  Regulatory 
Impact  Analysis  titled  "Economic 
Assessment  for  the  TSCA  Section 
402(a)(3)  Lead-Based  Paint 
Accreditation  and  Certification  Fees 
Rule,"  which  can  be  found  in  the  docket 
for  this  action. 

A.  How  Will  Costs  Not  Related  to 
Application  Processing  be  distributed? 

Not  all  costs  of  administration  and 
enforcement  are  attributable  to  specific 
applications.  Although  EPA  Regional 
administrative  costs  depend  directly  on 
the  number  and  type  of  accreditation  or 
certification  applications  received,  EPA 
enforcement  and  Headquarters 
administrative  costs  generally  cannot  be 
estimated  based  on  the  number  of 
applications.  Accordingly,  EPA 
Regional  administrative  costs  are 


estimated  and  allocated  on  a  per 
application  basis.  The  Agency  evaluated 
the  following  two  alternatives  for 
allocating  EPA  enforcement  costs  and 
Headquarters  administrative  costs  to  all 
entities  covered  by  the  rule: 

1.  Fixed  amount  per  application.  In 
this  approach,  EPA  calculated  a  fixed 
amount  per  application  by  dividing  the 
sum  of  the  cost  of  all  enforcement  and 
EPA  Headquarters  administrative 
activities  over  the  5-year  projection 
period  by  the  estimated  niunber  of 
accreditations,  re-accreditations, 
certifications,  and  re-certifications  over 
the  same  period.  The  same  amount  of 
these  costs  would  have  been  attributed 
to  each  application. 

2.  Fixed  ratio  of  Regional 
administrative  costs  to  enforcement  and 
Headquarters  administrative  costs.  In 
the  second  approach,  EPA  calculated  a 
fixed  ratio  for  allocating  enforcement 
and  Headquarters  administrative  costs 
by  dividing  the  sum  of  these  costs  by 
Regional  administrative  costk  The 
Regional  administrative  costs  for  each 
type  of  accreditation  or  certification  was 
multiplied  by  this  fixed  ratio  to 
determine  the  portion  of  enforcement 
and  Headquarters  administrative  cost 
each  applicant  would  pay. 

A  comparison  of  the  fee  levels  shows 
that  they  tend  to  be  higher  for  training 
programs  using  the  fixed  ratio  approach, 
and  higher  for  individuals  using  the 
fijced  amoimt  approach.  The  much 
higher  number  of  individual 
certifications  means  that  individuals 
will  be  attributed  more  of  the 
enforcement  and  EPA  Headquarters 
administrative  costs  than  training 
programs  if  a  fixed  amoimt  is  applied. 
The  much  higher  EPA  Regional 
administrative  costs  per  accreditation, 
in  comparison  to  those  costs  for  an 
individual  certification,  means  that 
training  programs  will  be  attributed 
more  of  the  enforcement  and 
Headquarters  administrative  costs  than 
individuals  if  a  fixed  ratio  is  applied. 

The  Agency  has  chosen  the  fixed 
amoimt  approach  to  distribute  fixed 
activity  costs.  The  fixed  amount 
approach  was  selected  because  it  most 
equitably  divides  enforcement  and 
headquarters  administrative  costs 
among  program  participants.  The 
Agency  feels  the  fixed  ratio  approach  by 
linking  enforcement  burden  to 
application  processing  cost  unduly 
allocates  a  larger  portion  of  these  costs 
to  training  providers. 

B.  What  Types  of  Fee  Structures  Were 
Considered? 

EPA  estimated  fee  levels  for  two  fee 
structure  options:  Stratified  Average 
Cost  and  Simplified  Average  Cost.  The 


Stratified  Average  Cost  option  estimates 
fee  levels  for  different  types  of 
participants  based  on  the  administrative 
buniili  they  impose  on  government.  The 
Simplified  Average  Cost  option 
estimates  average  fee  levels  for  broad 
groups  of  training  programs,  firms,  and 
individuals  and  generally  does  not  vary 
according  to  the  relative  burden  that  a 
fee  payer  within  this  larger  group 
imposes  on  the  government.  The  two  fee 
structure  options  result  in  categories  of 
fees  as  outlined  below: 

1.  Stratified  Average  Cost—  i. 
Training  programs.  Fees  depend  on 
whether  the  training  program  is 
applying  for  accreditation  or  re- 
accreditation  of  an  initial  or  refiresher 
training  course  in  each  of  five 
disciplines.  Under  this  option  the 
estimated  accreditation  fee  and  the 
estimated  re-accreditation  fee  for  four 
categories  of  refi^sher  training  courses 
are  the  same.  This  occurs  since  both  the 
EPA  Regional  administrative  cost,  based 
on  State  data,  and  the  fixed  ratio 
applied  for  enforcement  and  EPA 
Headquarters  administrative  costs  are 
estimated  to  be  equal  for  these  four 
categories. 

ii.  Firms.  Firms  are  charged  a  fee  only 
when  they  apply  for  certification.  (Firms 
are  not  required  to  periodically  re- 
certify.) This  fee  does  not  vary. 

iiii.  Individuals.  Fees  vary  by 
discipline  and  differ  depending  on 
whether  the  individual  is  applying  for 
initial  certification  or  re-certification. 

2.  Simplified  Average  Cost —  i. 
Training  programs.  Fees  do  not  vary  by 
discipline  or  by  initial  versus  refiesher 
course.  Instead,  they  depend  on  whether 
the  training  program  is  applying  for 
accreditation  or  re-accreditation  of  a 
training  course,  thereby  resulting  in  two 
separate  fee  levels. 

li.  Firms.  Firms  are  charged  a  fee  only 
when  they  apply  for  certification.  This 
fee  does  not  vary. 

iii.  Individuals.  Fees  vary  by  two 
groups  of  disciplines:  (a)  Inspectors,  risk 
assessors,  and  supervisors  and  (b) 
workers  and  project  designers.  The  fees 
do  not  depend  on  whether  the 
individual  is  applying  for  initial 
certification  or  re-certification,  thereby 
resulting  in  only  two  separate  fees. 

The  stratified  average  cost  approach 
results  in  a  wide  range  of  fee  levels.  The 
Simplified  Average  Cost  approach 
estimates  fee  levels  by  calculating  an 
average  EPA  burden  of  accreditation  or 
certification.  As  a  result,  under  the 
Simplified  Average  Cost  approach  some 
training  programs  and  individuals  have 
to  pay  more  or  less  than  the  actual 
burden  incurred  by  EPA  to  accredit  or 
certify  them.  A  comparison  of  fees 
under  the  two  approaches  shows  that 
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seme  training  programs  and  some 
individuals  could  be  charged  over  three 
times  as  much  under  the  Simplified 
Average  Cost  approach.  Certification     * 
fees  of  firms  are  not  affected,  however, 
since  a  single  fee  category  is  estimated 
for  them  under  both  fee  structure 
options. 

The  Agency  has  selected  the  stratified 
average  cost  option  to  determine  fee 
structure.  Under  this  option,  fees  that 
more  closely  reflect  the  administrative 
burden  per  application  type  are 
imposed.  EPA  believes  that  the 
simplified  average  cost  option,  while 
providing  a  simplified  fee  structure, 
does  not  equitably  or  fairly  distribute 
program  cost  nor  accurately  reflect  the 
demands  on  the  agency. 

C.  What  Are  the  Accreditation  Fee 
Waivers? 

Today's  rule  includes  the  statutorily- 
prescribed  exemption  from  user  fees  for 
training  programs  operated  by  State  and 
local  governments,  and  non-profit 
organiamtions.  Title  IV  of  TSCA  does  not 
address  how  Indian  Tribes  should  be 
viewed  for  purposes  of  fees,  and  EPA 
does  not  believe  that  Congress 
considered  whether  to  grant  fee  waivers 
to  Indian  Tribes  when  it  specified  these 
exemptions.  EPA  is  thus  filling  a 
statutory  gap  in  providing  a  fiae  waiver 
for  Indian  Tribes.  This  is  consistent 
with  EPA's  view  that  eligible  Indian 
Tribes  may  operate  lead-based  paint 
worker  certification  and  training 
programs  in  lieu  of  the  Federal 
government.  See  61  FR  45805-45808 
(August  29, 1996).  EPA's  action  in 
exempting  Tribal  training  programs 
from  the  requirement  to  pay  user  fees 
recognizes  that  Tribes  are  government 
entities  that  should  not  be  singled  out 
from  States  and  local  governments  for 
the  payment  of  user  fees.  Although  EPA 
believes  it  is  authorized  to  provide  the 
fee  waiver  as  a  gap-filling  measure,  EPA 
could,  in  the  alternative,  achieve  the 
same^  result  by  interpreting  the  term 
"local  government"  in  section  402(a)(3) 
to  include  Indian  Tribes. 

TSCA  section  402(a)(3)  states  that 
EPA  may  waive  the  training  program 
accreditation  fee  for  firms  for  the 
purpose  of  training  their  own 
employees.  EPA  has  decided  not  to 
adopt  a  policy  of  waiving  accreditation 
fees  for  firms  who  wish  to  train  their 
own  employees.  None  of  the  nine  States 
contacted  by  EPA  allow  such  a  waiver 
under  their  lead  accreditation  programs. 
By  allowing  such  a  waiver  the  Agency 
feels  that  there  would  be  a  greater  need 
for  enforcement  activities  to  ensure  only 
persons  who  meet  training  requirements 
are  awarded  course  completion 
certificates.  Also,  the  availability  of 


training  courses  for  small  firms  and 
individuals  may  suffer  due  to  decreased 
demand  for  these  training  services. 
Furthermore,  a  waiver  of  this  type  will 
further  increase  competitive  pressures 
on  for-profit  training  programs,  and 
would  diminish  returns  to  the  U.S. 
Treasiuy. 

Vm.  How  Are  the  Fees  Adjusted  for 
Full  Cost  Recovery,  Inflation,  and  Other 
Factors? 

EPA  will  review  and  modify  the  faes 
established  by  40  CFR  745.238 
periodically  to  assure  that  charges 
continue  to  reflect  EPA's  costs.  Fees  will 
be  evaluated  based  on  the  cost  to 
administer  and  enforce  the  program, 
and  the  number  of  applicants.  New  fee 
schedules  will  be  published  in  the 
Federal  Register. 

IX.  How  Do  I  Pay  the  Fees? 

Each  fee  payment  described  in  this 
rule  shall  be  in  U.^.  currency  and  shall 
be  paid  by  check  or  money  order. 
Individuals,  firms  or  training  programs 
shall  submit  fee  payments  in  accordance 
with  instructions  provided  with  the 
application  materials.  No  application 
will  be  considered  complete  until 
payment  is  made  and  final  certification/ 
accreditation  shall  be  dependent  on  the 
payment  of  the  applicable  fees. 

X.  How  Can  I  Apply  for  Accreditation 
or  Certification? 

The  appUcation  requirements  can  be 
found  in  40  CFR  745.225  and  745.226. 
In  addition,  the  Agency  has  prepared 
application  packages  and  guidance  on 
applying.  This  material  is  available  bom 
EPA  through  the  National  Lead 
Information  Center  at  1-800-424-LEAD. 

XI.  Why  Is  EPA  Issuing  this  Action  as 
a  Final  Rule  Yet  Allowring  an 
Opportunity  for  Public  Comment? 

EPA  is  publishing  this  action  as  a 
final  rule  without  prior  notice  and 
opportunity  to  comment  because  the 
Agency  believes  that  providing  notice 
and  an  opportunity  to  comment  is 
unnecessary  and  would  be  contrary  to 
the  public  interest.  As  such,  two 
independent  bases  exist  which  qualify 
this  action  for  the  "good  cause" 
exemption  in  the  Administrative 
Procedure  Act  (APA).  5  U.S.C. 
553(b)(3)(B)  that  allows  agencies  in 
limited  circumstances  to  issue  final 
rules  without  first  providing  notice  and 
an  opportunity  for  comment.  Virtually 
all  of  the  significant  policy  choices 
associated  with  this  rulemaking  have 
already  been  made  by  Congress,  and  this 
rule  is  in  most  respects  merely  a 
technical  application  of  statutory    - 
directive. 


There  are  three  major  components  to 
the  rulemaking.  First,  the  rule  is  based 
on  an  estimate  of  EPA  administrative 
and  enforcement  costs.  EPA  is  clearly  in 
the  best  position  to  provide  this 
estimate,  as  it  necessarily  involves 
consideration  of  internal  EPA  operating 
procedures,  costs,  and  personnel 
practices.  "Thus,  it  is  unlikely  that  the 
public  will  be  able  to  provide 
meaningful  comment  on  this  aspect  of 
the  rulemaking. 

Second,  the  rule  reflects  a  policy 
choice  on  how  EPA  costs  are  to  be 
distributed  among  those  required  to  pay 
fees.  Although  those  participants  paying 
the  highest  fees  under  the  rule  may 
prefer  that  EPA  flatten  the  fee  structure 
so  that  their  fees  would  be  reduced,  EPA 
has  already  considered  this  option  and 
has  determined  that  such  an  approach 
would  be  inequitable.  In  light  of  EPA's 
policy  choice,  the  assessment  of 
individual  fees  turns  on  a  technical 
assessment  of  EPA  administrative  and 
enforcement  costs  for  each  category  of 
participant.  Once  again,  it  is  unlikely 
that  the  public  can  provide  meaning] 
input  on  EPA's  estimates  of  its  own 
proeram  costs. 

Ine  third  component  of  the  rule 
relates  to  fee  waivers.  Although  the  rule 
largely  incorporates  statutory  directives 
in  this  regard  (as  to  State  and  local 
govenunents,  and  non-profit  training 
providers),  it  also  provides  a  fee  waiver 
for  Indian  Tribes,  and  specifies  that 
contractors  training  their  own 
employees  will  not  be  entitled  to  a  fee 
waiver.  Since  the  fee  waiver  for  Indian 
Tribes  is  consistent  with  the  statutory 
waivers  provided  for  States  and  local 
govenunents,  is  consistent  with  EPA 
treatment  of  Indian  Tribes  for  purposes 
of  authorizing  Tribal  lead-based  paint 
programs  under  40  CFR  745.320- 
745.339,  and  relieves  (rather  than 
imposes)  a  regulatory  requirement,  EPA 
does  not  expect  that  the  public  would 
provide  adverse  comment  on  the  Tribal 
fee  waiver. 

EPA  recognizes  that  there  may  be 
some  who  are  dissatisfied  by  the 
Agency's  decision  not  to  waive  fees  for 
contractors  training  their  own 
employees,  but  EPA  does  not  expect 
that  the  public  can  suggest  a  basis  for  a 
fee  waiver  ^that  will  override  the 
objective  of  maximizing  recovery  of  EPA 
costs  associated  with  this  program. 
Thus,  EPA  believes  that  providing  an 
opportunity  for  public  comment  is 
unnecessary.  While  not  required  to  do 
so  under  the  APA,  EPA  is  willing  to 
delay  the  effective  date  of  this  rule 
pending  the  unlikely  receipt  of 
significant  adverse  conunents  that 
would  inform  the  decisk>n  in  ways  not 
already  considered.  SuISi  a  delay  seems 
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prudent  to  avoid  the  possibility  and  the 
resultant  confusion,  of  adjusting  the  fees 
ence  the  application  process  has  started. 
If  significant  adverse  comment  is 
received  during  a  30-day  period 
(described  in  more  detail  below),  EPA 
will  issue  a  notice  to  withdraw  those 
aspects  of  this  final  rule  which  are 
addressed  by  the  adverse  comment. 

The  Agency  is  scheduled  to  begin 
receiving  applications  for  accreditation 
of  training  providers  in  September  of 
1998.  The  Agency  believes  that  it  is      • 
critically  important  for  the  necessary 
fees  to  be  established  prior  to  the 
initiation  of  the  application  period. 
Without  established  fees,  it  will  be  more 
difficult  for  applicants  to  determine  the 
extent  to  which  they  may  wish  to 
participate  in  the  program.  Without  a 
fee  r\ile  in  place,  EPA  would  need  to 
assess  fees  on  a  case-by-case  basis, 
based  on  actual  EPA  costs  in  reviewing 
individual  applications  and  on 
estimated  future  administrative  and 
enforcement  costs.  This  approach  would 
burden  EPA  with  the  requirement  of 
keeping  track  of  all  time  spent 
processing  individual  applications.  The 
use  of  a  case-by-case  assessment  would 
tmdoubtedly  prolong  the  application 
process  and  result  in  uncertainty  to 
potential  program  applicants  who 
would  not  know  the  amount  of  fees  they 
will  be  required  to  pay  until  their 
application  is  fully  processed.  Delaying 
issuance  of  the  rule  to  allow  an 
opportunity  for  public  comment  would 
require  issue  of  the  case-by-case 
assessment  process  in  the  interim 
pending  finalization  of  a  fee  rule  and 
would  not,  therefore,  be  in  the  public 
interest. 

Although  the  Agency  believes  that  it 
is  appropriate  to  issue  this  action 
immediately  as  a  final  rule,  EPA  is 
providing  an  opportunity  for  the  public 
to  submit  comment  on  it.  If  no 
significant  adverse  comment  is 
submitted  within  30  days  of  publication 
of  this  rule  in  the  Federal  Register,  this 
action  will  become  effective  45  days 
after  publication  in  the  Federal  Register 
without  any  further  action  by  the 
Agency.  If,  however,  a  significant 
adverse  comment  is  received  during  the 
comment  period,  those  aspects  of  the 
rule  addressed  by  the  commenters  will 
be  withdrawn  and  the  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule.  EPA  is  today 
issuing  a  companion  proposed  rule 
elsewhere  in  this  issue  of  the  Federal 
Register  to  ensure  that  the  pubUc  is 
aware  of  its  opportunity  to  comment, 
and  to  provide  the  APAoequired 
proposal  in  the  event  that  significant 
adverse  comment  is  received  and 


issuance  of  a  subsequent  final  rule  is 
necessary. 

Xn.  How  Do  Other  Regulatory 
Assessment  Requirements  Apply  to  this 
Action? 

A.  Executive  Order  12866 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735.  October  4, 1993) 
it  has  been  determined  that  this  is  not 
a  "significant  regulatory  action"  subject 
to  review  by  the  Office  of  Management 
and  Budget  (0MB).  EPA  has,  however, 
prepared  an  economic  analysis  of  the 
potential  impact  of  this  action,  which  is 
estimated  to  be  $5.6  million  over  the 
next  5  years.  The  analysis  is  contained 
in  a  dociunent  entitied  "Economic 
Analysis  of  the  TSCA  Section  402(a)(3) 
Lead-Based  Paint  Accreditation  and 
Certification  Fee  Rule."  This  dociunent 
is  available  as  a  part  of  the  public  record 
for  this  action  and  is  briefly  summarized 
in  Unit  VII  of  this  preamble. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  Agency  hereby  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  indicated 
in  Unit  I.  of  this  preamble,  within  the 
EPA-Administered  universe,  the 
potentially  affected  entities  consist  of 
the  following  three  basic  types  of 
entities:  (a)  individuals  engaged  in  lead- 
based  paint  activities;  (b)  firms  engaged 
in  lead-based  paint  activities;  and  (c) 
for-profit  entities  providing  lead-based 
paint  training.  The  potential  impact  of 
this  action  on  small  entities  within  this 
imiverse  is  described  in  Chapter  6  of  the 
economic  analysis,  as  referred  to  in  Unit 
Xn.A.  of  this  preamble. 

In  estimating  the  imiverse  of 
potentially  impacted  small  entities,  EPA 
used  the  definitions  provided  by  the 
Small  Business  Administration  (SBA). 
As  explained  in  Unit  VII.C.  of  this 
preamble,  this  rule  provides  fee  waivers 
for  State  and  local  governments,  Indian 
Tribes  and  non-profit  organizations  that 
operate  a  training  program  for  their 
employees.  As  such,  these  entities  are 
not  affected  by  this  rule.  With  regard  to 
individuals,  to  the  extent  that 
"individuals"  are  in  business  for 
themselves,  EPA  considered  that  entity 
to  be  a  firm  with  one  employee.  The 
analysis  assimies  that  firms  are  likely  to 
pay  all  or  a  portion  of  their  employee's 
certification  fees.  As  a  result,  the  small 
entity  impact  analysis  focu.ses  on  the 
potential  impacts  on  two  distinct  types 
of  affected  entities,  i.e.,  firms  engaged  in 
lead-based  paint  activities  (including 


individuals  in  business  for  themselves), 
and  for-profit  entities  providing  lead- 
based  paint  training. 

EPA  estimates  that  1,541  firms 
engaged  in  lead-based  paint  activities 
will  be  certified  during  the  first  five 
years  in  the  EPA-administered  program 
universe.  Using  the  revenue  distribution 
for  SIC  1799  and  8734.  EPA  estimates 
that  approximately  98  percent  of  these 
firms  qualify  as  "small"  under  the  SBA 
definition  for  small  businesses. 
However,  even  if  the  Agency  assumes 
that  the  firms  pay  all  of  the  certification 
fees  for  their  employees,  the  impact  is 
still  estimated  to  be  less  than  1  percent 
of  aimual  revenues  for  all  of  these  firms. 

Within  the  EPA-administered 
program  universe,  EPA  estimates  that 
there  will  be  52  training  providers 
accredited  during  the  first  five  years  in 
the  EPA-administered  program 
universe.  Of  the  52,  only  60  percent  of 
these  training  providers  are  estimated  to 
be  for-profit  entities,  i.e.,  required  to  pay 
a  fee.  Using  the  revenue  distribution  for 
SIC  1799,  EPA  estimates  that  virtually 
all  of  these  for-profit  training  providers 

aualify  as  "small"  under  the  SBA 
efinition  of  small  business.  Although  it 
is  estimated  that  12  of  these  31  fee 
paying  for-profit  training  providers  may 
incur  impacts  that  are  sli^tly  higher 
than  3  percent  of  their  revenue,  the  data 
also  suggests  that  these  for-profit 
training  providers  have  greater  revenues 
than  the  SIC  1799  revenue  distribution 
suggests.  For  example,  using  the 
revenue  distribution  of  Massachusetts 
and  Ohio  training  providers,  only  one  of 
the  31  for-profit  training  providers  is 
estimated  to  have  a  potential  impact  of 
greater  than  1  percent  of  annual  sales. 

As  indicated  above,  additional  details 
regarding  the  Agency's  basis  for  this 
certification  are  presented  in  Chapter  6 
of  the  economic  analysis,  which  is 
included  in  the  public  record  for  this 
action.  In  addition,  information  relating 
to  this  determination  will  be  provided 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  upon 
request. 

C.  Paperwork  Reduction  Act 

This  regulatory  action  does  not 
contain  any  information  collection 
requirements  that  require  additional 
approval  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.  The  information  collection 
referenced  in  this  rule  (i.e.,  those 
included  in  40  CFR  745.238)  have 
already  been  approved  by  OMB  under 
control  number  2070-0155  (EPA  ICR 
#1715.02).  EPA  does  not  believe  that 
this  rule  has  any  impact  on  the  existing 
burden  estimate  or  collection 
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description,  such  that  additional 
approval  by  OMB  is  necessary. 

Specifically,  ICR  1715.02  identifies 
and  quantifies  the  burden  associated 
with  submission  of  applications  by 
individuals,  firms,  and  training 
programs.  The  burden  estimates  are 
based  on  the  following  required 
submissions: 

1.  Finns.  A  certification  letter. 

2.  Training  pmgmm.  An  application 
which  includes  the  following:  (i)  The 
training  programs  name,  address,  and 
telephone  number,  (ii)  a  list  of  courses 
for  which  it  is  applying  for 
accreditation,  (iii)  a  statement  signed  by 
the  training  program  manager  that 
clearly  indicates  how  the  training 
program  meets  the  minimimi 
requirement  for  accreditation,  or  a 
statement  that  indicates  that  Uie  training 
program  will  use  the  EPA  developed 
ouriculum  if  available,  (iv)  a  copy  of 
the  Course  test,  a  description  of  the 
activities  and  procedures  for  conducting 
the  assessment  of  hands  on  skills,  and 

a  description  of  the  facilities  and 
equipment  for  lecture  and  hands  on 
training,  and  (v)  a  quality  control  plan, 
which  outlines  procedures  for  periodic 
revision  of  training  materials  and 
exams,  annual  reviews  of  instructors, 
and  ade<}uacy  of  training  facilities. 

3.  Individuals.  For  supervisors,  risk 
assessors,  and  inspectors  an  application 
which  includes  the  submission  of  proof 
of:  (i)  Completion  of  an  accredited 
training  course,  (ii)  passing  the  course 
test,  (iii)  meeting  the  educational  and/or 
experience  requirements  (if  applicable), 
and  (iv)  passing  the  third  party  exam. 
For  project  designers  and  abatement 
workers  an  application  which  includes 
submission  of  proof  of:  completion  of  a 
training  course,  passing  the  course  test, 
and  meeting  educational  and/or 
experience  requirements  (if  applicable). 

tPA  is  in  the  process  of  preparing 
forms  to  simplify  the  application  and 
notification  process.  These  forms,  when 
complete  will  be  forwarded  to  OMB. 

Under  the  PRA,  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 


information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
subject  to  OMB  approval  under  the  PRA 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  publication  in  the  Federal 
Register,  are  maintained  in  a  list  at  40 
CFR  part  9. 

Comments  may  be  sent  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  applicant  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  EPA  at  the  address 
provided  above,  with  a  copy  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  St.,  NW.,  Washington. 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  Please  remember  to 
include  the  ICR  number  in  any 
correspondence. 

D.  Unfunded  Mandates  Reform  Act 
(UMRA) 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  EPA  has  determined 
that  this  regulatory  action  is  not  subject 
to  the  requirements  of  sections  202  and 
205.  The  rule  would  not  impose  an 
enforceable  duty  on  any  State,  local  or 
Tribal  governments  because  all  such 
entities  are  exempt  bom  fee  payment 
under  the  rule.  The  rule  is  not  expected 
to  result  in  expenditures  by  the  private 
sector  of  $100  million  or  more  in  any 
given  year.  This  rule  contaihs  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
goveniments.  Therefore,  no  action  is 
needed  under  section  203  of  the  UMRA. 

E.  Executive  Orders  12875  and  13084 

1.  Executive  Order  12875.  Under 
Executive  Order  12875,  entitled 
"Enhancing  Intergovernmental 
Partnerships"  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  imfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affiected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments. 


and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  As  explained  in  more 
detail  in  Unit  IV.  of  this  preamble,  the 
statutory  waivers  provided  for  States 
and  local  governments  are  being 
extended  to  Indian  Tribes.  Accordingly, 
the  requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

2.  Executive  Order  13084.  Under 
Executive  Order  13084,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significanUy  or  uniquely  afiiect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  As  explained 
in  more  detail  in  Unit  IV.  of  this 
preamble,  the  statutory  waivers 
provided  for  States  and  local 
governments  are  being  extended  to 
Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  a^ply  to 
this  rule. 

F.  Executive  Order  12898 

Pursuant  to  Executive  Order  12898. 
entiUed  Federal  Actions  to  Address 
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Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  the  Agency  has  considered 
environmental  justice  related  issues 
with  regard  to  the  potential  impacts  of 
this  action  on  the  environmental  and 
health  conditions  in  low-income  and 
minority  communities.  The  Agency's 
analysis  determined  that  lead-based 
paint  hazards  are  more  prevalent  in 
minority  and  low-income  households. 
Tberefore,  the  national  strategy  of 
eliminating  lead-based  paint  hazards 
and  reducing  children's  lead  exposure 
targets  a  problem  affecting  a  greater 
share  of  minorities  and  low-inccmie 
households.  Because  the  cost  of  lead- 
based  paint  activities  is  the  same  for 
lower-and-upper-income  households, 
several  Federal  agencies  have 
established  grant  programs  that  will 
provide  financial  support  to  reduce  the 
prevalence  of  lead  poisoning  among 
disadvantaged  children.  However,  it 
appears  that  minorities  and  low  income 
households  have  to  forego  a  larger  share 
of  their  income  to  reduce  children's 
exposure  to  lead-based  paint  hazards. 

G.  Executive  Order  13045 

Executive  Order  13045  applies  to  any 
rule  that  EPA  determines  (1)  is 
economically  significant  as  defined 
under  Executive  Order  12866,  and  (2) 
addresses  an  environmental  health  or 
safety  risk  that  has  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  enviroimiental  health 
or  safety  effects  of  the  planned  rule  on 
children;  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency.  EPA  has  determined  that  this 
rule  is  not  subject  to  Executive  Order 
13045  because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  Executive  Order  12866  (see  Unit 
XII.A.  of  this  preamble).  Furthermore, 
although  this  rule  is  associated  with 
EPA's  overall  lead-based-paint 
management  program  which  is  designed 
to  reduce  health  risks  to  children,  this 
rule  itself  simply  establishes  a  user  fee 
schedule  and  does  not  address 
enviroiunental  health  or  safety  risk. 

H.  National  Technology  Transfer  and 
Advancement  Act 

This  regulatory  action  does  not 
involve  any  technical  standards  that 
would  require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  104-113, 
12(d)  (15  U.S.C.  272  note).  Section  12(d) 


of  NTTAA  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regidatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  volimtary 
consensus  standards  bodies.  The 
NTTAA  requires  EPA  to  provide 
Congress,  through  0MB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the  rule) 
that  notice  and  public  procedure 
thereon  are  impracticable,  imnecessary 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 
promulgating  the  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously,  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of  October 
19, 1998.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  pubHcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  745 

Environmental  Protection,  Fees, 
Hazardous  Substances,  Lead  poisoning. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  25, 1998. 
Carol  M.  Browner, 

Administrator. 

Therefore,  40  CFR  part  745  is 
amended  as  follows: 

PART  745—  [AMENDED] 

1.  The  authority  citation  for  part  745 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  2605,  2607,  2615, 
2681-2692,  and  42  U.S.C.  4852d. 

2.  In  §  745.223  by  adding  the 
following  three  new  definitions  in 
alphabetical  order  to  read  as  follows: 

{745.223    Definitions. 

•  •    •    •     * 

Local  government  means  a  coimty, 
dty,  town,  borough,  parish,  district, 
association,  or  other  public  body 
(including  an  agency  comprised  of  two 
or  more  of  the  foregoing  entities)  created 
under  State  law. 

•  •    •    •    • 

Nonprofit  means  an  entity  that  has 
qualified  for  an  exemption  firom  Federal 
taxation  under  section  501(c)(3)  of  the 
Internal  Revenue  Code,  26  U.S.C. 
501(c)(3). 

•  •     •     *     • 

State  means  any  State  of  the  United 
States,  the  District  of  Coliunbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Canal  Zone, 
American  Samoa,  the  Northern  Mariana 
Islands,  or  any  other  territory  or 
possession  of  the  United  States. 

•  *    *    •    • 

3.  In  §  745.225  by  adding  paragraph 
(b)(4)  to  read  as  follows: 

{745.225  Accreditation  of  training 
programs:  target  housing  and  child- 
occupied  facilities. 

•  *    •    •    • 

(b)*** 

(4)  A  training  program  applying  for 
accreditation  must  submit  the 
appropriate  fees  in  accordance  with 
§  745.238. 

4.  In  §  745.226  by  adding  paragraph   * 
(a)(6)  to  read  as  follows: 

{745.226   Certification  of  Individuals  and 
firms  engaged  In  lead-tMaed  paint 
activities:  target  houaing  and  child- 
occupied  facilities. 

(a)  •  *  • 

(6)  Individuals  arid  firms  applying  for 
certification  must  submit  the 
appropriate  fees  in  accordance  with 
§  745.238. 

•  »     •     •     • 

5.  By  adding *§  745.238  to  read  as 
follows: 

{  745.238    Fees  for  accreditation  and 
certlflcation  of  lead-based  paint  activities. 

(a)  Purpose.  To  establish  and  impose 
fees  for  certified  individuals  and  firms 
engaged  in  lead-based  paint  activities 
and  persons  operating  accredited 
training  programs  imder  section  402(a) 
of  the  Toxic  Substances  Control  Act 
(TSCA). 

(b)  Persons  who  must  pay  fees.  Fees 
in  accordance  with  paragraph  (c)  of  this 
section  must  be  paid  by: 
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(1)  Training  programs,  (i)  All  non- 
exempt  training  programs  applying  to 
EPA  for  the  accreditation  and  re- 
accreditation  of  training  programs  in 
one  or  more  of  the  following  disciplines: 
inspector;  risk  assessor;  supervisor; 
project  designer;  abatement  worker. 

(ii)  Exemptions,  no  fee  shall  be 
imposed  on  any  training  program 


operated  by  a  State,  federally  recognized 
Indian  Tribe,  local  government,  or 
nonprofit  organization.  This  exemption 
does  not  apply  to  the  certification  of 
firms  or  individuals. 

(2)  Firms  and  individuals.  All  firms 
and  individuals  seeking  certification 
and  re-certification  fi-om  EPA  to  engage 
in  lead-based  paint  activities  in  one  or 


more  of  the  following  disciplines: 
inspector;  risk  assessor;  supervisor; 
project  designer;  abatement  worker. 

(c)  Fee  amounts— {1)  Certification  and 
accreditation  fees.  Initial  and  renewal 
certification  and  accreditation  fees  are 
specified  in  the  following  table: 


Certification  and  Accreditation  Fee  Levels 


Training  program. 

Initial  Course  Inspector 

Risk  assessor 

Supervisors  ., 

Workers 

Project  designers 


Refresher  Course  Inspector 

Risk  assessor , 

Supervisors  ...... — ....„,«„„., 

Workers 

Project  designers  


Accredi- 
tation 1 


$2,500 
1,760 
3,250 
1,760 
1.010 


Re-ac- 

credita- 
tkxi' 


$1,600 

1,150 

2.050 

1,150 

710 


Individual. 

Inspector  

Risk  assessor .... 

Supervisor  , 

Worker 

Project  designer 


Firm 


1.010 
1.010 
1,010 
1,010 
640 


Certili- 
catx)n 


710 
710 
710 
710 
490 


'  Fees  will  be  adjusted  periodically  based  on  adjustments  accounting  for  changes  in  partK^>atk)n  and  operating  costs. 


Re-certifi- 
catkxi 


$520 
470 
400 
360 
470 

540 


$420 
390 
350 
320 
390 


(2)  Certification  examination  fee. 
Individuals  required  to  take  a 
certification  exam  in  accordance  with 
§  745.226  will  be  assessed  a  fee  of  $70 
for  each  exam  attempt. 

(3)  Multi-state  registration  fee.  An 
individual  or  training  program  certified 
or  accredited  in  an  EPA-administered 
State  or  Indian  Tribe  may  wish  to 
provide  training  or  perform  lead-based 
paint  activities  in  additional  EPA- 
administered  States  or  Indian  Tribes.  A 
fee  of  $35  per  discipline  will  be 
assessed  for  each  additional  EPA- 
administered  State  or  Indian  Tribe  in 
which  an  individual  or  training  program 
applies  for  certification/re-certification 
or  accreditation/re-accreditation. 

(4)  Lost  identification  card  or 
certificate.  A  $15  fee  shall  be  charged 
for  replacement  of  an  identification  card 
or  certificate.  (See  replacement 
procedure  in  paragraph  (e)  of  this 
section.) 

(d)  Application/payment  procedure — 
(1)  Certification  and  re-certification  in 
one  or  more  EPA-administe^pd  state — 
(i)  Individuals.  Submit  a  completed 
application  (tiUed  "Application  for 
Individuals  to  Conduct  Lead-based 
Paint  Activities"),  the  materials 


described  at  §  745.226,  and  the 
application  fee  described  in  paragraph 
(c)  of  this  section. 

(ii)  Finns.  Submit  a  completed 
application  (titled  "Application  for 
Firms  to  Conduct  Lead-based  Paint 
Activities"),  and  the  application  fee 
described  in  paragraph  (c)  of  this 
section. 

(2)  Accreditation  and  re-accreditation 
in  one  or  more  EPA-administered  state. 
Submit  a  completed  application  (tided 
"Accreditation  Application  for  Training 
Programs"),  the  materials  described  at 

§  745.225,  and  the  application  fee 
described  in  paragraph  (c)  of  this 
section. 

(3)  Application  forms.  Application 
forms  and  instructions  can  be  obtained 
&t)m  the  National  Lead  Information 
Center  at:  1-800-424-LEAD. 

(e)  Identification  card  replacement 
and  certificate  replacement.  (1)  Parties 
seeking  identification  card  or  certificate 
replacement  shall  complete  the 
applicable  portions  of  the  appropriate 
application  in  accordance  with  the 
instructions  provided.  The  appropriate 
applications  are: 


(i)  Individuals.  "Application  for 
Individuals  to  Conduct  Lead-based 
Paint  Activities". 

(ii)  Firms.  "Application  for  Firms  to 
Conduct  Lead-based  Paint  Activities". 

(iii)  Training  programs. 
"Accreditation  Application  for  Training 
Programs". 

(2)  Submit  application  and  pajonent 
in  the  amoimt  specified  in  paragraph 
(c)(4)  of  this  section  in  accordance  with 
the  instructions  provided  with  the 
application  package. 

(f)  Adjustment  of  fees.  (1)  EPA  will 
collect  fees  reflecting  the  costs 
associated  with  the  administration  and 
enforcement  of  subpart  L  of  this  part 
with  the  exception  of  costs  associated 
with  the  accreditation  of  training 
programs  operated  by  a  State,  federally 
recognized  Indian  Tribe,  local 
government,  and  nonprofit  organization. 
In  order  to  do  this,  EPA  will 
periodically  adjust  the  fees  to  reflect 
changed  economic  conditions. 

(2)  The  fees  will  be  evaluated  based 
on  the  cost  to  administer  and  enforce 
the  program,  and  the  number  of 
applicants.  New  fee  schedules  will  be 
published  in  the  Federal  Register.     ^~ 
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(g)  Failure  to  remit  a  fee.  (1)  EPA  will 
not  provide  certification,  re- 
certification,  accreditation,  or  re- 
accreditation  for  any  individual,  firm  or 
training  program  which  does  not  remit 
fees  described  in  paragraph  (c)  of  this 
section  in  accordance  wath  the 
procedures  specified  in  paragraph  (d)  of 
this  section. 

(2)  EPA  will  not  replace  identification 
cards  or  certificates  for  any  individual, 
firm  or  training  program  which  does  not 
remit  fees  described  in  paragraph  (c)  of 
this  section  in  accordance  with  the 
procedures  specified  in  paragraph  (e)  of 
this  section. 

(FR  Doc.  98-23453  Filed  S-31-98;  11:24  am] 
MLUNQ  CODE  asao-ao-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offica  of  Inspector  General 


^m 

42  CFR  Parts  1000, 1001. 1002  and 
1005 

RIN  0991-AA87 

Health  Care  Programs:  Fraud  and 
AtHise;  Revised  OIG  Exclusion 
Authorities  Resulting  From  Public  Law 
104-191 

agency:  Office  of  Inspector  General 
(OIG),HHS.      - 

action:  Final  rule. 

SUMMARY:  This  final  rule  addresses 
revisions  to  the  OIG's  administrative 
sanction  authorities  to  comport  with 
sections  211,  212  and  213  of  the  Health 
Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1996, 
along  with  other  technical  and 
conforming  changes  to  the  OIG 
exclusion  authorities  set  forth  in  42  CFR 
parts  1000, 1001, 1002  and  1005.  These 
revisions  serve  to  expand  the  scope  of 
certain  basic  fraud  authorities,  and 
revise  and  strengthen  the  current  legal 
authorities  pertaining  to  exclusions 
from  the  Medicare,  Medicaid  and  all 
other  Federal  health  care  programs. 
EFFECTIVE  DATE:  October  2, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer,  (202)  619-0089,  OIG 
Regulations  Officer. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Health  Insurance  Portability  and 
Accountability  Act  of  1996 

On  September  8, 1997.  the  Office  of 
Inspector  General  (OIG)  published 
proposed  rulemaking  (62  FR  47182) 
addressing  the  program  exclusion 


provisions  set  forth  in  the  Health 
Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1996, 
Public  Law  104-191.  Among  other 
things,  ,the  HIPAA  provisions  revised  or 
expanded  the  authorities  pertaining  to 
exclusion  from  Medicare  and  the  State 
health  care  programs.  With  respect  to 
the  OIG's  program  exclusion  authorities, 
the  HIPAA  provisions  served  to  (1) 
broaden  the  OIG's  mandatory  exclusion 
authority;  (2)  establish  minimum 
periods  of  exclusion  for  certain 
permissive  exclusions:  and  (3)  establish 
a  new  permissive  exclusion  authority 
applicable  to  individuals  with 
ownership  or  control  interest  in 
sanctioned  entities. 

(The  Balanced  Budget  Act  (BBA)  of 
1997,  Public  Law  105-33,  also  enacted 
new  or  expanded  exclusion  and  civil 
money  penalty  authorities.  Among  the 
provisions  in  the  BBA,  section  4331(c) 
amended  sections  1128(a)  and  (b)  of  the 
Act  to  (1)  provide  that  the  scope  of  an 
OIG  exclusion  extends  beyond  Medicare 
and  the  State  health  care  programs  to  all 
Federal  health  care  programs  (as  defined 
in  section  1128B(f)  of  the  Act) ',  and  (2) 
enable  the  OIG  to  directly  impose 
exclusions  &t>m  all  Federal  health  care 
programs.  While  regulations 
implementing  the  BBA  exclusion 
provisions  are  being  developed  under 
separate  rulemaking  by  the  E)epartment, 
for  purposes  of  clarity,  we  are 
conforming  language  in  this  final  rule  to 
be  consistent  with  the  statute  and  the 
expanded  scope  of  an  OIG  exclusion 
that  encompasses  all  Federal  health  care 
programs.  As  a  result,  in  all  references 
in  this  preamble  and  in  the  regulations, 
as  amended,  we  are  substituting  the 
phrase  "Medicare  and  the  State  health 
care  programs"  with  the  phrase 
"Medicare,  Medicaid  and  all  other 
Federal  health  care  programs." 
Additional  regulatory  changes  in  42 
CFR  part  1001  with  regard  to  this 
expanded  scope  of  an  OIG  exclusion 
vfiW  be  specifically  addressed  in  the 
BBA-implementing  regulations 
referenced  above.) 

Because  the  new  HIPAA  statutory 
provisions  afford  the  Department  some 
policy  discretion  in  their 
implementation,  the  OIG  developed 
proposed  rulemaking  to  address  both 
the  new  statutory  provisions  of  HIPAA 
and  other  technical  revisions  to  the 


■  In  accordance  with  section  1128B(f)  of  the  Act, 
the  term  "Federal  health  care  program"  means  (1) 
any  plan  or  program  that  provides  health  benefits, 
whether  directly,  through  Insurance,  or  otherwise, 
which  is  funded  directly,  in  whole  or  in  part,  by 
the  United  States  Government  (other  than  the 
health  insurance  program  under  5  U.S.C.  89;  or  (2) 
and  State  health  care  program,  as  defined  in  section 
1128(h)  of  the  Act. 


OIG's  exclusion  authorities,  that  were 
previously  codified  in  42  CFR  parts 
1000, 1001, 1002  and  1005.  The 
proposed  rule  established  a  60-day 
public  comment  period  during  which 
interested  parties  were  invited  to  submit 
written  comments  to  the  OIG  on  these 
proposed  changes. 

n.  Summary  of  the  Proposed  Rule 

1.  The  HIPAA  Exclusion  Provisions 

The  proposed  rule  set  forth  the 
Department's  three  new  exclusion 
authorities  to  be  codified  in  42  CFR  part 
1001  as  follows: 

•  Mandatory  OIG  exclusion  from 
Medicare  and  State  health  care  program 
participation.  Section  211  of  HIPAA 
expanded  the  OIG's  minimum  5-year 
mandatory  program  exclusion  authority 
to  cover  any  felony  conviction  imder 
Federal,  State  or  local  law  relating  to 
health  care  fivud,  even  if  governmental 
programs  are  not  involved.  Felony 
convictions  relating  to  controlled 
substances  were  also  made  a  basis  for  a 
mandatory  exclusion.  Accordingly,  we 
proposed  to  revise  §  1001.101  to  address 
the  mandatory  provisions  set  forth  in 
new  sections  1128(a)(3)  and  (4)  of  the 
Act.  To  appropriately  restrict  the 
imposition  of  mandatory  program 
exclusions  to  only  those  individuals  and 
entities  who  might  reasonably  be 
expected  to  have  future  contact  with 
Medicare,  Medicaid  and  all  other 
Federal  health  care  programs,  we 
proposed  to  limit  applicability  of  this 
provision  only  to  those  individuals  or 
entities  that  (1)  are  or  have  l)een  health 
care  practitioners,  providers  or 
suppliers;  (2)  hold  or  have  held  a  direct 
or  indirect  ownership  or  control  interest 
in  a  health  care  entity;  or  (3)  are  or  have 
been  officers,  directors,  agents  or 
muiaging  employees  of  such  an  entity, 
or  are  or  have  ever  been  employed  in 
any  capacity  in  the  direct  or  indirect 
provision  of  health  care  items  or 
services. 

•  Establishment  of  minimum  periods 
of  exclusion  for  certain  permissive 
exclusions.  The  proposed  rule 
addressed  the  establishment  of 
minimum  periods  of  exclusion  in  42 
CFR  part  1001  ranging  from  1  to  3  years 
for  permissive  exclusions  from  the 
Medicare  ,  Medicaid  and  all  other 
Federal  programs.  In  accordance  with 
section  212  of  HIPAA— 

(1)  A  standard  period  of  exclusion  of 
3  years  would  be  established  for 
convictions  of  misdemeanor  criminal 
health  care'fraud  offenses;  criminal 
offenses  relating  to  fraud  in  non-health 
Federal  or  State  programs;  convictions 
relating  to  obstruction  of  an 
investigation  of  health  care  fraud;  and 


convictions  of  misdemeanor  offenses 
relating  to  controlled  substances. 
Aggravating  and  mitigating 
circumstances  may  be  taken  into 
account  to  lengthen  or  shorten  this 
period,  as  appropriate. 

(2)  For  p>ermissive  exclusions  from 
Medicare,  Medicaid  and  all  other 
Federal  programs  resulting  from  the  " 
revocation,  surrender  or  suspension  of 
an  individual's  or  entity's  health  care 
license  relating  to  professional 
competence,  professional  performance 
or  financial  integrity,  an  exclusion 
would  be  imposed  for  a  period  not  less 
than  the  period  during  which  the 
individual's  or  entity's  license  was 
revoked  or  suspended. 

(3)  For  permissive  exclusions  derived 
from  the  suspension  or  exclusion  &t)m 
other  Federal  health  care  programs, 
such  as  CHAMPUS.  Veterans  and  other 
State  health  care  programs,  relating  to 
an  individual's  or  entity's  professional 
competence,  professional  performance 
or  financial  integrity,  an  exclusion 
would  be  imposed  for  a  period  not  less 
than  the  period  the  individual  or  entity 
is  excluded  or  suspended  from  that 
Federal  or  State  health  care  program. 

(4)  A  minimum  one-year  period  of 
exclusion  would  be  established  for 
individuals  or  entities  who  are  found  to 
have  submitted  claims  for  excessive 
charges  or  who  furnished  unnecessary 
or  substandard  items  or  services;  and 
health  maintenance  organizations  that 
are  found  to  have  failed  to  provide 
medically  necessary  items  and  services. 
(An  inadvertent  error  was  made  in  the 
proposed  rule  in  addressing  the  scope  of 
the  minimum  one-year  period  of 
exclusion.  A  technical  revision  is  set 
forth  in  section  IV.  of  this  preamble.) 

•  Permissive  exclusion  of  individuals 
with  ownership  or  control  interest  in 
sanctioned  entities.  In  accordance  with 
section  213  of  HIPAA,  a  new 
§  1001.1051  was  proposed  to  implement 
permissive  exclusions  applicable  to 
individuals  who  have  a  majority 
ownership  interest  in,  or  have 
significant  control  over  the  operations 
of,  an  entity  that  has  been  convicted  of 
an  o^nse  or  excluded.  Under  this 
section,  we  proposed  that  the  length  of 
exclusion  generally  be  for  the  same 
period  as  that  of  the  sanctioned  entity 
with  which  the  individual  had  a 
relationship. 

2.  Additional  Technical  and 
Conforming  Changes 

In  addition  to  proposing  codification 
in  regulations  of  the  HIPAA  exclusion 
provnions.  we  also  set  forth  for 
comment  a  number  of  proposed 
technical  and  conforming  changes 
designed  to  clarify  OIG  exclusion 


authority  policy  currently  codified  in  42 
CFR  parts  1000, 1001, 1002  and  1005. 
Among  the  revisions  set  forth  in  the 
proposed  rule — 

•  We  proposed  revising  §  1001.2  to 
indicate  that  the  tenn  "incarceration" 
would  include  imprisonment  or  any 
type  of  confinement,  with  or  without 
supervised  release. 

•  Because  the  term  "patient"  has 
been  narrowly  defined  in  some 
instances  to  restrict  its  scope  to  only  an 
individual  in  a  traditional  medical  care 
setting,  we  proposed  to  revise  §§  1001.2 
and  1001.101  to  define  the  term  to 
include  any  individual  receiving  health 
care  services,  including  any  item  or 
service  provided  to  meet  his  or  her 
physical,  mental  or  emotional  needs, 
regardless  of  whether  it  is  reimbursed 
imder  Medicare,  Medicaid  or  any  other 
Federal  health  care  program  and 
regardless  of  the  location  in  which  it  is  ~ 
provided. 

•  In  order  to  distinguish  between 
more  and  less  egregious  cases  involving 
patient  abuse  or  neglect,  we  proposed 
adding  a  new  aggravating  factor  to 

§  1001.102(b)  to  indicate  that  the  OIG 
would  consider  whether  the  action  that 
resulted  in  the  conviction  was 
premeditated,  part  of  a  continuing 
pattern  of  behavior,  or  consisted  of  aim- 
consensual  sexual  acts.  <s^ 

•  In  allowing  greater  flexibility  to  - — 
consider  an  additional  conviction  if  die 
individual  or  entity  is  convicted  of  both 
Medicare  fraud  and  another  offense,--- 
such  as  tax  evasion,  we  proposed  to  < 
amend  various  sections  of  42  CFR  part 
1001  to  allow  the  Department  to     ,  -^ 
consider  any  other  conviction  or  civil  or 
administrative  sanction  prior  to,      , ,  ^ 
concurrent  with  or  subsequent  to  tl^ 
conviction  upon  which  the  exclusicHi 
was  based.  ^ 

•  We  proposed  to  revise  §§  1001.2002 
and  1005.15  to  indicate  that  the  initial 
notice  letter  of  exclusion  to  the  affected 
individual  or  entity  could  be  amended 
should  any  additional  information  o^ 
wrongdoing  occur  or  come  to  the 
attention  of  the  OIG  subsequent  to  the 
letter,  and  that  these  additional  items  or 
information  may  be  introduced  into  > 
evidence  by  either  party  at  the  hearing 
before  the  administrative  law  judge. 

•  To  encourage  greater  cooperation  by 
individuals  and  entities,  and  to  afford 
the  OIG  greater  flexibility  in  identifying 
and  addressing  issues  related  to 
program  fraud  and  abuse,  we  proposed 
adding  a  new  mitigating  factor 
applicable  to  the  authorities  in  42  CFR 
part  1001  that  woidd  take  into  account 
whether  the  cooperation  of  an 
individual  or  entity  resulted  in 
additional  cases  being  investigated  or 
reports  issued  by  the  appropriate  law 


enforcement  agency  identifying  program 
vulnerabilities  or  weaknesses. 

•  In  §  1001.701,  we  proposed  to  more 
clearly  explain  the  imposition  of 
exclusions  under  section  1128(b)(6)  of 
the  Act  concerning  excessive  charges  or 
costs  and  to  whom  an  individual's  or 
entity's  excess  charges  or  costs  apply. 

•  We  proposed  to  clarify  the  term 
"agent"  in  §  1001.1001  by  reiterating 
existing  OIG  policy  concerning  the 
legitimacy  of  transfer  of  a  health  care 
entity  from  an  excluded  individual  to  a 
spouse,  and  the  cirounstances 
constituting  divestment  of  ownership 
and  control  of  the  entity  by  the 
excluded  individual. 

•  To  clarify  that  the  obtaining  of  a 
plgogram  provider  number  or  equivalent 
would  not  automatically  result  in  an 
individual's  or  entity's  reinstatement 
into  the  programs,  we  proposed  revising 
§§  1001.1901,  1001.3001  and  1001.3002 
to  clarify  existing  OIG  policy  that  an 
excluded  individual  or  entity  continues 
to  be  excluded  until  officially  reinstated 
by  the  OIG,  regardless  of  whether  a 
provider  number  or  equivalent  is 
obtained  prior  to  this  OIG  action.  In 

§  IPOI.1901,  we  also  proposed  to 
reiterate  current  HCFA  policy  regarding 
payment  of  the  first  claim  of  a  supplier 
after  notice  of  a  provider's  exclusion, 
i.e.,  HCFA  will  not  pay  for  items  and 
services  furnished  by  a  supplier  past  the 
fifth  day  following  the  date  of  the 
written  notice  to  the  supplier  of  the 
provider's  program  exclusion. 

•  Because  the  OIG  has  the  obligation 
to  impose  an  exclusion  on  individuals 
or  entities  when  the  statutory 
requirements  of  section  1128  of  the  Act 
are  met,  regardless  of  whether  the 
individual  or  entity  is  paid  by  the 
programs  directiy,  or  the  items  or 
services  are  reimbursed  by  the  programs 
indirectly  through  claims  of  a  third 
party  who  is  a  direct  provider,  we 
proposed  to  clarify  the  definition  of 
"furnished"  in  §  1000.10  to  indicate  that 
exclusions  would  apply  to  any 
individual  or  entity  that  provides  ot 
supplies  items  or  services,  directly  or 
indirectly.  In  this  section,  we  proposed 
to  make  clear  that  no  payment  would  be 
made  to  any  direct  provider  for  items 
and  services  manufactured,  distributed 
or  otherwise  provided  by  an  excluded 
individual  or  entity. 

•  With  regard  to  the  Medicaid  State 
agency's  obligations  to  notify  the  OIG  of 
certain  actions,  we  proposed  revising 

§  1002.3  to  state  that  the  Medicaid 
agency  would  be  required  to  prompUy 
notify  the  OIG  of  any  and  all  actions — 
including  suspension  actions, 
settlement  agreements  and  situations 
where  the  individual  or  entity 
voluntarily  agrees  to  withdraw  frtim  the 
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program  to  avoid  a  formal  sanction 
action— that  it  takes  to  limit  any 
individual's  or  enntity's  ability  to 
participate  in  its  program. 

m.  Response  to  Comments  and 
Summary  of  Revisions 

In  response  to  the  notice  of  proposed 
rulemaldng.  the  OIG  received  a  total  of 
109  timely-filed  public  comments  from 
various  health  care  providers  and 
organizations,  State  and  professional 
medical  societies  and  associations,  and 
other  interested^parties.  Set  forth  below 
is  an  abstract  of  the  various  comments 
and  recommendations  received,  our 
response  to  those  concerns,  and  a 
simimary  of  the  specific  revisions  and 
further  clarifications  being  made  to  the 
regulations  at  42  CFR  parts  1000, 1001, 
1002  and  1005  as  a  result  of  the 
proposed  HIPAA  exclusion  rule  and 
these  public  comments. 

Section  1000.10,  Definition  of  the  term 
"furnished" 

Comment:  We  proposed  to  clarify  the 
ciurent  definition  of  the  term 
"furnished"  in  §  1000.10  to  indicate  that 
exclusions  wiU  apply  to  any  individual 
or  entity  that  provides  or  supplies  items 
or  services,  directly  or  indirectly.^  A 
total  of  22  comments  responded  to  this 
proposed  revision.  Citing  sections 
1128a-7a  and  1128(b)(7)  of  the  Act  and 
the  legislative  history  of  the  1987 
amendments  to  the  Act,  a  number  of 
conunenters  questioned  whether  the 
OIG  had  the  statutory  authority  to  take 
remedial  action  and  exclude  individuals 
or  entities  from  participation  in 
Medicare  and  Medicaid  if  such 
individuals  or  entities  do  not  directly 
"participate"  in  these  programs  by 
submitting  claims  for  reimbursement  to 
them.  Commenters  further  stated  that 
the  expansion  of  the  exclusion  authority 
to  indirect  providers  was  proposed  and 
contemplated  in  previous  OIG 
rulemakings. (55  FR  12205,  April  2, 
1990;  57  FR  3298,  January  29. 1992)— 
addressing  revisions  to  OIG  sanction 
authorities  resulting  fixjm  Public  Law 
100-93 — and  that  no  new  circiunstances 
or  substantive  reasons  exist  now  that 
warrant  further  consideration  of  this 
revision. 


'The  term  "indirectly"  means  the  provision  of 
items  and  services  manufactured,  distributed  or 
otherwise  supplied  by  individuals  or  entities  who 
do  not  directly  submit  claims  to  Medicare, 
Medicaid  or  other  Federal  health  care  programs,  but 
that  provide  items  and  services  to  providers, 
practitioners  or  suppliers  who  submit  claims  to 
these  programs  for  such  items  and  services.  The 
term  "indirectly"  does  not  include  individuals  and 
entities  that  submit  claims  directly  to  these 
programs  for  items  and  services  ordered  or 
prescribed  by  another  individual  or  entity. 


Response:  As  indicated  in  the 
preamble  to  the  proposed  rule,  the  OIG 
intends  to  change  its  position  on  this 
issue.  In  1992,  we  elected  to  publicly 
state  in  the  preamble  to  the  final 
exclusion  regulations  implementing  the 
Medicare  and  Medicaid  Patient  and 
Program  Protection  Act  of  1987  our 
intention  to  refrain  from  exercising  our 
exclusion  authority  in  the  case  of 
manufacturers  or  distributors  that  could 
be  subject  to  exclusion  but  do  not 
submit  claims  to  the  programs  for  the 
items  they  supply  (57  FR  3298,  January 
29, 1992).  While  we  were  cognizant  at 
that  time  of  our  authority  to  exclude 
such  indirect  providers,  and  said  so 
explicitly  in  the  preamble  to  that  final 
rule,  we  were  also  concerned  that  it 
would  be  difficult  to  administer 
exclusions  against  entities  that  are  not 
reimbursed  directly  by  the  Department. 
We  have  now  concluded  that  such 
exclusions  should  be  undertaken,  when 
warranted  by  the  conduct  of  such 
entities,  notwithstanding  the 
administrative  burdens. 

In  our  earlier  discussion  of  the  effect 
of  an  exclusion,  we  cited  section  1862(e) 
of  the  Act,  which  denies  both  payment 
for  items  and  services  provided  by  an 
excluded  individual  or  entity  and 
payment  for  services  furnished  at  the 
medical  direction  or  on  the  prescription 
of  an  excluded  physician.  This 
provision  reflects  the  intent  of  Congress 
and  the  Secretary  that  the  Government 
not  pay — directly  or  indirectly — for  the 
services  of  imtrustworthy  individuals 
and  entities  with  whom  the  Department 
has  determined  it  should  cease  doing 
business.  Historically,  with  each  set  of 
amendments  to  the  original  1977 
exclusion  statute  (section  1128(a)  of  the 
Act)  mandating  "suspension"  of 
"physicians  and  other  practitioners" 
from  the  programs  subsequent  to  any 
conviction  for  a  program-related  crime, 
Congress  has  expanded  the  scope  of  the 
exclusion  authority  to  permit,  and 
sometimes  to  mandate,  exclusion  of  a 
wider  scope  of  "untrustworthy" 
individuals  and  entities. 

For  example,  in  the  1980  amendments 
to  section  1128(a)  of  the  Act,  Congress 
stated  that  it  was  broadening  the 
exclusion  authorities  to  make  such 
authorities  "apply  to  other  categories  of 
health  professionals,  such  as 
administrators  of  health  care 
institutions'  (House  Report  96-1167,  p. 
5572).  The  Report  by  Congress  went  on 
to  say  that  "[i]n  the  case  of  those 
professionals  who  do  not  directly 
furnish  medical  care  or  services, 
payment  would  not  be  made  to  the 
provider  for  the  cost  of  any  services 
furnished  to  or  on  behalf  of  the  provider 
by  the  convicted  professional 
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(imderlining  added).  We  believe  that  the 
1980  amendments  made  it  clear  that 
indirect  providers  that  were  convicted 
were  to  be  excluded,  and  that  the  effect 
of  such  an  exclusion  would  be  that 
items  and  services  furnished  by  these 
indirect  providers  could  not  be 
reimbursed.  We  believe  this  is 
consistent  with  the  Department's 
interpretation  of  its  current  authority  to 
exclude  any  individual  or  entity  that 
violates  the  prohibitions  of  section  1128 
of  the  Act. 

Further,  in  the  Balanced  Budget  Act 
(BBA)  of  1997,  Congress  again  indicated 
its  continued  expectation  that  indirect 
providers  of  items  and  services  will  be 
excluded  from  the  programs.  In  the 
BBA,  Congress  enacted  a  civil  money 
penalty  (CMP)  to  deter  providers  from 
doing  business  with  excluded 
individuals  or  entities.  The  new 
statutory  authority— section  1128A(a)(6) 
of  the  Act — permits  the  Secretary  to 
impose  a  CMP  against  any  person 
(defined  broadly  in  the  statute  to 
include  entities)  who  "arranges  or 
contracts  (by  employment  or  otherwise) 
with  an  individual  or  entity  that  the  - 
person  knows  or  should  know  is 
excluded  from  participation  in  a  federal 
health  care  program  *  *  *  for  the 
provision  of  items  or  services  for  which 
payment  may  be  made  under  such  a 
program."  Implicit  in  the  enactment  of 
5iis  CMP  authority  is  Congress* 
expectation  that  indirect  providers  who 
do  not  submit  claims  to  the  programs 
are  subject  to  exclusion.  Services 
furnished  by  such  indirect  providers, 
and  items  manufactured  or  supplied  by 
them,  would  be  luireimbursable  due  to 
the  excluded  status  of  the  individual  or 
entity.  In  addition,  the  direct  provider 
who  submits  a  request  for 
reimbursement  for  such  items  or 
services  is  subject  to  a  CMP.  Thus,  frt>m 
1980  to  the  present.  Congress  has 
consistently  and  repeatedly  expressed 
its  view  that  any  individual  and  entity 
that  furnishes  items  or  services  that  are 
reimbiusable  under  the  programs  is 
subject  to  exclusion  from  the  programs, 
regardless  of  whether  that  individual  or 
entity  directly  presents  a  bill  to  the 
program. 

Thus,  we  have  concluded  that  o\u 
original  regulatory  policy,  while 
perhaps  sensible  horn  the  standpoint  of 
administrative  ease  of  enforcement,  is 
not  fully  consistent  with  the  legislative 
intent  of  section  1128  of  the  Act. 
Furthermore,  it  is  not  appropriate  to 
continue  to  exempt  untrustworthy 
manufacturers  and  distributors  of 
products  from  exclusion,  when  many 
other  providers  are  excluded  every  year 
due  to  similar  concerns. 
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Comment:  Many  commenters  believed 
that  the  proposed  rule  failed  to  provide 
sufficient  information  about  how  an 
exclusion  would  be  applied  to  indirect 
providers  and  to  which  indirect 
providers  it  would  apply.  Commenters 
indicated  that  this  definition  of 
"furnished"  would  neither  be  fair  nor 
efiiective  since  the  use  of  an  exclusion 
against  individuals  or  entities  that  do 
not  receive  reimbursement  from  the 
Medicare  .or  Medicaid  programs  will 
have  more  of  a  pimitive  efiiect  on 
innocent  third  parties  than  it  would  on 
the  actual  wrongdoer.  Commenters 
indicated  that  limiting  the  number  of 
available  or  appropriate  sources  of 
equipment  or  supplies  would  have  ai^ti- 
competitive  effects  and  could  result  in 
beneficiaries  being  denied  services  or 
supplies.  In  addition,  the  commenters 
stated  that  direct  providers  may  be 
inappropriately  denied  reimbursement, 
unfairly  burdened  with  monitoring 
responsibilities,  and  inappropriately 
subject  to  False  Claims  Act  prosecution. 
Some  commenters  believed  that  since 
some  equipment  manufacturers  and 
suppliers  rely  heavily  on  their  ability  to 
sell  their  products  to  providers  who 
receive  Medicare  and  Medicaid  program 
reimbursement,  thi^  lack  of  ability  to 
sell  their  products  to  program  providers 
would  effectively  force  them  out  of^ 
business. 

Response:  Since  1980,  the  Department 
has  been  excluding  many  "indirect" 
providers  of  items  and  services  that  are 
reimbursed  by  the  programs.  Nurses, 
home  health  aides  and  laboratory 
technicians,  for  example,  cannot  submit 
claims  yet  have  often  been  excluded 
from  the  programs.  During  their 
exclusion  period,  no  employer,  such  as 
a  hospital  or  nursing  home,  may  be  paid 
by  the  programs  for  any  services 
furnished  by  th«se  individuals. 
Employees  of  companies  who  provide 
transportation  to  nursing  home 
residents,  accountants  who  keep  the 
account  books  for  health  care 
institutions,  and  an  employee  of  a 
Medicare  carrier  who  stole  checks  that 
belonged  to  physicians  as  payment  for 
services  provided  to  beneficiaries  are  all 
examples  of  individuals  who  have  been 
excluded  from  the  programs.  In  all 
cases,  the  costs  attributable  to  their 
services  may  not  be  charged  on  cost 
reports  or  be  claimed  by  an  employer  in 
any  other  way  during  the  period  of  their 
exclusion. 

As  discussed  above,  the  new  CMP 
authority  enacted  in  BBA  is  the  most 
recent  indication  that  Congress  has  not 
carved  out  an  exception  for  indirect 
providers  simply  because  they  do  not 
participate  in  the  programs  directly 
through  submitting  claims  and  receiving 


direct  reimbursement.  Through  the  new 
BBA  CMP  authority,  Congress,  in  fact, 
has  provided  the  OIG  with  a  new  tool 
to  enforce  exclusions  against  indirect 
providers.  By  making  chrect  providers 
liable  if  they  submit  claims  for  others 
who  are  excluded,  the  direct  provider  is 
likely  to  be  deterred  from  doing  so. 
Because  fewer  of  these  impermissible 
claims  should  be  submitted,  it  should 
become  less  common  for  the  programs 
to  imwittingly  pay  indirectly  for  items 
and  services  furnished  by  excluded 
parties. 

By  law,  the  E)epartment  has  an 
ongoing  obligation  to  impose  mandatory 
exclusions  when  warranted. 
Notwithstanding  the  difficulty  in 
monitoring  and  administering 
exclusions  against  so-called  "indirect" 
providers,  we  believe  that  an  exception 
for  indirect  providers  and  suppliers  is 
not  appropriate  as  a  matter  of  policy. 
Just  as  nurses,  home  health  aides, 
administrators  and  others  who  do  not 
bill  the  programs  directly  for  their 
services  have  been  excluded  over  the 
years,  we  believe  that  untrustworthy 
manufacturers  and  suppliers  of  drugs, 
medical  devices  and  durable  medical 
equipment  and  other  reimbursable  items 
must  be  treated  in  a  similar  fashion. 

In  addition  to  revising  the  definition 
for  the  term  "furnished"  in  §  1000.10, 
we  are  addressing  some  concerns  raised 
by  adding  definitions  to  this  section  for 
the  terms  "directly"  and  "indirectly,"  as 
used  in  the  definition  of  "furnished,"  to 
specifically  clarify  the  meaning  of  these 
terms. 

Comment:  Commenters  recommended 
that  clearer,  more  specific  guidance  was 
necessary  on  how  the  OIG  intended  to 
administer  this  authority.  Specifically,  a 
number  of  commenters  raised  concerns 
about  the  effect  that  this  revision  would 
have  on  current  inventories  held  by 
providers,  and  the  potential  confusion 
that  could  result  when  more  than  one 
manufacttirer  is  licensed  to  manufacture 
a  product,  e.g.,  a  prescription  drug.  It 
was  indicated  by  some  commenters  that 
determining  the  actual  manufacturer  of 
certain  products  could  sometimes  be 
extremely  difficult  or  impossible. 
Clarification  was  also  requested  on  the 
impact  on  providers  who  receive  a 
physician's  prescription,  for  example, 
for  a  specific  item  or  equipment 
manufactiued  by  an  excluded  entity. 

Response:  In  clarifying  the  definition 
of  the  term  "furnished,"  we  are  • 

indicating  that  exclusions  of  indirect 
providers  may  be  imposed,  when 
appropriate.  We  woidd  not  exptect  that 
manufacturers  would  often  be  convicted 
and  subject  to  a  mandatory  exclusion. 
However,  on  those  exceptional  or 
infrequent  occasions  when  a 


manufacturer  is  convicted,  we  cannot 
justify  treating  it  more  favorably  than 
we  would  treat  others  similarly 
convicted.  Moreover,  the  cobcem  for 
protecting  the  programs  from  those  who 
are  untrustworthy  applies  to  all  those 
convicted  of  health  care  criminal 
ofiienses. 

We  are  fully  aware  that  exclusion  of 
a  manufacturer  or  supplier  may  have  a 
significant  effect  on  direct  providers, 
practitioners  or  suppliers  who  would  be 
paid  by  the  programs  for  items  or 
services  manufactured,  distributed  or 
otherwise  provided  by  an  excluded 
entity.  We  are  committed  to  exercising 
this  sanction  authority  carefully  and 
prudently,  and  acting  only  where  the 
excluded  provider's  product  can  be 
clearly  identified.  We  are  committed  to 
assisting  affected  beneficiaries  to  avoid 
hardship  as  a  consequence  of  any 
exclusion  of  a  manufacturer  or  supplier. 
Moreover,  we  are  committed  to  ensuring 
that  no  inappropriate  hardships  will  be 
imposed  on  direct  providers  who 
unknowingly  bill  Federal  health  care 
programs  for  items  and  services 
furnished  by  an  excluded  indirect 
provider.  The  new  civil  money  penalty 
provision  authorized  by  section  4304(a) 
of  BBA  against  those  who  arrange  or 
contract  with  an  excluded  individual  or 
entity  will  only  be  used  where  a  direct 
provider  "knows  or  shouldlmow"  of 
the  exclusion. 

While  it  is  impossible  to  predict  every 
possible  scenario  and  to  provide  much 
specific  guidance  in  this  doounent, 
there  is,  however,  some  general 
guidance  that  we  can  o^r.  Under  our 
proposed  revisions,  we  never  intended 
that  items  within  a  direct  provider's 
existing  inventory  be  affected  by  the 
exclusion  of  a  manufactiu«r. 
Specifically,  any  health  care  items  that ' 
a  practitioner,  provider  or  supplier  has 
in  inventory  fi^m  the  excluded 
manufacturer  prior  to  the  effective  date 
of  the  exclusion  of  the  manufactiu«r 
will  not  be  affected  by  the  exclusion, 
and  claims  may  be  submitted  for  the 
furnishing  of  such  items  by  the 
practitioner,  provider  or  supplier.  This 
wrill  include  all  supplies  and  items 
maintained  in  inventory  by  a 
practitioner,  provider  or  supplier  that 
are  billed  to  Medicare  or  other  Federal 
health  care  programs  through  a  claims 
form  or  on  a  cost  report. 

In  addition,  in  an  attempt  to  alleviate 
some  concerns  raised  by  commenters, 
we  have  decided  to  amend 
§  1001.1901(c)(3)  by  adding  a  new 
provision  to  permit  payment  for  health 
care  items  ordered  from  an  excluded 
manufacturer  prior  to  the  effective  date 
of  the  exclusion  and  delivered  up  to  30 
days  after  the  effective  date  of  such 
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exclusion. 3  We  believe  this  will  further 
protect  beneficiaries  and  direct 
providers  from  significant  financial 
harm  due  to  the  indirect  provider's 
exclusion. 

In  those  unusual  cases  where  a 
manufacturer  is  convicted  of  health 
care-related  fraud,  the  OIG  will  carefully 
examine  the  products  or  services  being 
provided  or  distributed,  and  on  a  case- 
by-case  basis  provide  the  necessary 
guidance  to  affected  direct  providers. 
Our  interest  is  in  enforcing  the 
exclusion  while  guaranteeing,  with 
reasonable  assurance,  that  no 
substantial  harm  comes  to  program 
beneficiaries  and  direct  providers. 
When  appropriate  and  permitted  by 
law,  the  OIG  will  entertain  a  request  for 
waiver  of  an  exclusion,  such  as,  for 
example,  if  a  convicted  pharmaceutical 
company  manufactures  the  only  drug 
deemed  effective  to  treat  a  particular 
disease.  If  a  waiver  is  requested  by  a 
State  agency  and  the  OIG  deems  that 
such  waiver  is  appropriate  and  shoidd 
be  implemented  nationally,  we  believe 
that  the  OIG  has  the  discretion  to  extend 
the  waiver  to  all  State  Medicaid 
programs,  as  well  as  to  Medicare. 

Comment:  Several  commenters 
addressed  the  potential  adverse  impact 
of  a  manirfacturer's  exclusion  on  direct 
providers  and  suppliers,  indicating  that 
providers  such  as  hospitals  could  suffer 
extreme  administrative  and  financial 
costs  in  complying  with  this  exclusion 
.  authority.  Commenters  stated  that  since 
direct  providers  or  suppliers  would  not 
be  paid  for  a  particular  item  or  supply 
furnished  by  an  excluded  entity, 
providers  or  suppliers  may  have  to 
collect  or  maintain  additional 
information  to  demonstrate  to  the 
programs  that  the  item  for  which  it  is 
seeking  payment  was  not  furnished  by 
an  excluded  ei^tity. . 

Response:  We  do  not  agree  that  there 
will  be  significant  new  administrative 
costs  to  direct  providers,  such  as 
hospitals,  nursing  homes  and 
physicians,  in  ensuring  that  they  do  not 
submit  claims  for  items  manufactured  or 
supplied  by  excluded  parties. 
Exclusions  of  manufactvuers  are  rare 
and  usually  well-publicized  in  the  press 
and  other  media.  Further,  the  OIG  will 
quickly  inform  the  public  of  the 
exclusion  over  the  internet,  as  it  does 
with  all  exclusions.  Direct  providers 
must  keep  themselves  apprised  of  all 
exclusions,  not  only  to  ensure  that  their 
claims  are  reimbiusable,  but  also  to 


-^For  the  first  year  from  the  effective  date  of  this 
provision  only,  we  are  permitting  payment  for 
health  care  items  ordered  from  an  excluded 
manufacturer  prior  to  the  effective  date  of  the 
exclusion  and  delivered  up  to  a  60  day  period  after 
the  effective  date  of  the  exclusion. 


ensure  that  they  are  not  subject  to  the 
new  CMP  for  contracting  with  ot 
employing  an  individual  or  entity  that 
is  excluded.  We  do  not  believe  that  the 
revision  to  the  definition  of  "furnished" 
will  place  significant  new  burdens  on 
direct  providers  above  and  beyond  the 
responsibility  they  already  have  to 
refrain  &t)m  doing  business  with 
excluded  parties. 

Section  1001.2,  Definitions 

Comment:  One  commenter  believed 
that  amending  the  term  "exclusion^" 
that  is,  by  adding  the  words  "ordered  or 
prescribed"  to  prohibit  Medicare 
payment  to  providers  that  furnish 
services  ordered  or  prescribed  by  an 
excluded  provider,  confuses  the  issue  of 
fraud  and  the  real  need  for  medical  care 
since  a  provider,  such  as  a  physician, 
that  has  been  excluded  from  the 
Medicare  program  may  still  order 
services  that  are  medically  necessary 
that  need  to  be  furnished  by  another 
entity. 

Response:  We  believe  the  commenter 
has  misinterpreted  the  statutory 
language.  The  revised  definition  of  the 
term  "exclusion"  is  being  set  forth  to 
conform  and  be  consistent  with 
statutory  language  in  Public  Law  100-93 
under  which  items  and  services  will  not 
be  reimbursed  under  the  programs  when 
furnished,  ordered  or  prescribed  by  an 
excluded  individual  or  entity.  Although 
an  excluded  individual  or  entity  may 
continue  to  order  or  prescribe  items  and 
services,  those  items  and  services  are 
not  reimbursable  xuider  the  programs. 

Comment:  We  proposed  revising  the 
definition  of  the  term  "patient"  to 
ensure  that  it  includes  any  individual 
who  is  receiving  any  health  care  items 
or  services  to  meet  physical,  mental  or 
emotional  needs,  whether  or  not  the 
item  or  service  is  reimbursed  imder 
Medicare,  Medicaid  or  any  Federal 
health  care  program  and  irrespective  of 
the  location  of  where  the  service  is 
provided.  While  supportive  of  this 
approach,  one  commenter  believed  that 
the  statute  was  not  necessarily  intended 
to  extend  to  patient  neglect  and  abuse 
related  to  items  and  services  "wholly 
unconnected"  with  Medicare,  Medicaid 
and  all  other  Federal  health  care 
programs,  and  believed  that  we  should 
look  at  other  statutory  authorities 
elsewhere  to  sanction  abuse  of  such 
individuals  before  expanding  the 
existing  definition. 

Response:  Section  1128(a)(2)  of  the 
Act  does  not  directly  relate  to  Medicare, 
Medicaid  or  any  other  specific  Federal 
health  care  program.  This  statutory 
provision  covers  conduct  against  any 
patient  regardless  of  that  individual's 
relationship  with  these  programs.  The 


OIG  believes  that  the  statute  is  intended 
to  prohibit  neglect  and  abuse  of  all 
individuals  receiving  health  care  items 
and  services,  regardless  of  the  care  giver 
or  the  location  within  which  the  items 
or  services  are  provided,  and  is  adopting 
this  definition  to  ensxue  consistent 
interpretation  of  this  provision. 

Part  1001,  Additional  Aggravating    . 
Factor  in  Determining  Length  of 
Exclusion;  Conviction  of  More  Than 
OneOfiiense 

Comment:  We  proposed  revising  one 
of  the  aggravating  factors  in  §§  1001.102 
through  1001.951,  that  would  permit 
consideration  of  any  adverse  actions  by 
other  Federal,  State  or  local  government 
agencies  or  boards  based  on  the  same 
conduct  as  a  basis  for  lengthening  an  . 
exclusion.  The  proposed  factor  was  set 
forth  to  consider  "whether  the 
individual  or  entity  was  convicted  of 
other  offenses  besides  those  which 
formed  the  basis  for  the  exclusion,  or 
has  been  the  subject  of  any  other 
adverse  action  by  a  Federal,  State  or 
local  govermnent  agency  or  board,  even 
if  the  adverse  action  is  based  on  the 
same  set  of  circumstances  that  serves  as 
the  basis  for  imposition  of  the 
exclusion"  (underlining  added).  A 
number  of  commenters  disagreed  that 
the  OIG  should  have  the  discretion  to 
consider  other  convictions,  whether  in 
the  past  or  contemporaneous,  as  an 
aggravating  factor.  Commenters  argued 
that  in  the  case  of  an  individual  or 
entity  that  was  the  subject  of  various 
"adverse  actions"  by  a  locality  on  a 
matter,  unrelated  to  a  later  conviction, 
such  other  actions  should  have  no 
bearing  on  the  appropriate  length  of  an 
individual's  program  exclusion,  and 
believed  that  some  limits  should  be 
placed  on  the  consideration  of  adverse 
actions  since  different  agencies 
(especially  ones  with  no  health  care 
responsibilities)  may  reach  varying 
conclusions  based  on  very  different 
policy  considerations.  Commenters 
stated  that  since  simultaneous 
convictions  may  be  based  on  only  one 
course  of  conduct  and  represent  a 
prosecutor's  decision  to  charge 
essentially  the  same  conduct  under 
various  offenses,  we  should  not  be 
allowed  to  increase  an  exclusion  period 
where  an  individual  is  convicted  of 
multiple  oH'enses  at  the  same  time  he  or 
she  is  convicted  of  the  offense  that 
forms  the  basis  for  the  exclusion. 

Response:  While  the  language  set 
forth  in  these  sections  is  permissive,  it 
is  specifically  designed  to  address  the 
issue  of  an  individual's  or  entity's 
trustworthiness.  Thus,  we  are  revising 
the  language  throughout  part  1001  so 
that  the  factor  will  be  relevant  to  the 
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same  conduct  and  circumstances  that 
serves  as  the  basis  for  the  imposition  of 
the  OIG  exclusion.  We  believe  that  the 
revised  language  is  fairer,  while 
allowing  the  OIG  to  attain  the  intended 
goal  of  allowing  an  increased  sanction 
only  if  the  adverse  action  was  related  in 
some  way  to  the  original  basis  for  the 
exclusion.  The  intent  of  the  revised 
language  is  to  allow  the  OIG  to  increase 
the  len^  of  exclusion  if  an  individual 
or  entity  was  convicted  of  other  oRianses 
at  the  same  time  as  he  or  she  was 
convicted  of  the  offense  that  served  as 
the  basis  for  the  exclusion.  Inclusion  of 
this  aggravating  factor  will  permit  the 
OIG  to  increase  a  length  of  exclusion 
when  an  individual  is  convicted  of 
Medicare  fraud  and  any  other  offense, 
such  as  drug  distribution  or  income  tax 
evasion.  The  aggravating  factor  will  take 
into  consideration  separate  and  difiierent 
types  of  convictions  that  occurred 
concurrently;  we  do  not  intend  to  use 
the  basis  of  the  OIG  exclusion  more  than 
once  as  a  factor  in  lengthening  an 
exclusion. 

Part  1001 ,  New  Mitigating  Factor  in 
Determining  Length  of  Exclusion 

Comment:  A  number  of  commenters 
supported  the  proposed  new  mitigating 
factor  in  §§  1001.102(c)(3) , 
10O1.201(b)(3)(iii),  1001.301(b)(3)(ii), 
1001.401((c)(3)(i),  1001.501(b)(3)(i)  and 
1001.601(b)(3)(ii)  that  would  take  into 
account  whether  the  cooperation  of  an 
individual  or  entity  resulted  in 
additional  cases  being  investigated,  or 
reports  being  issued,  by  the  appropriate 
law  enforcement  agency  identifying 
program  vulnerabilities  or  wealuiesses. 
The  commenters  believed  that  this 
addition^  factor  would  positively 
impact  on  individuals'  cooperation  and 
encourage  offenders  to  assist  board 
investigators  and  other  State  authorities. 
One  commenter,  however,  stated  that 
the  value  of  some  information  may  not 
be  determined  until  much  later,  and 
recommended  that  credit  should  also  be 
given  to  individuals  and  entities  that 
cooperate  and  provide  information  that 
is  not  immediately  validated  by  the 
commencement  of  a  new  case  or  report 
issuance  since  preliminary 
investigations  may  require  a  significant 
amoimt  of  time  before  a  case  is  opened 
or  a  report  prepared. 

Response:  While  we  expect  this 
mitigating  factor  to  be  taken  into 
consideration  only  in  those  situations 
where  the  law  enforcement  agency 
validated  the  person's  information  by 
opening  up  a  case  investigation  or  by 
issuing  a  report,  we  nevertheless  believe 
that  this  additional  factor  will  afford  the 
OIG  greater  flexibility  in  identifying  and 


addressing  issues  related  to  program 
waste,  fraud  and  abuse. 

Section  1001.701,  Excessive  Claims  or 
Furnishing  of  Unnecessary  or 
Substandard  Items  or  Services 

Comment:  In  an  effort  to  more  clearly 
define  the  scope  of  an  action  under 
section  1128(b)(6)  of  the  Act.  we 
proposed  to  revise  §  1001.701(a)(1)  to 
further  clarify  to  whom  an  individual's 
or  entity's  excess  charges  or  costs  apply. 
Many  commenters  strongly  objected  to 
what  they  believed  was  5ie  OIG's  setting 
of  Medicare  payment  policy  (for  bills 
submitted  on  the  basis  of  costs  or 
charges)  at  the  best  price  charged  to  any 
payer.  Specifically,  the  proposed 
language  addressed  possible  exclusion 
of  providers  that  have  "submitted,  or 
caused  to  be  submitted,  bills  or  request 
for  Medicare,  Medicaid  and  all  other 
Federal  health  care  program  payments 
that  contain  charges  or  costs  that  are 
substantially  in  excess  of  their  usual 
charges  or  costs  for  items  or  services 
furnished  to  any  of  their  customers, 
clients  or  patients."  Many  of  the 
commenters  indicated  that  this 
proposed  revision  would  create 
excessive  administrative  and  billing 
difficulties  that  would  require  a 
comprehensive  and  consistent  review  of 
charges  to  all  customers.  Further 
commenters  stated  that  this  proposal 
would  have  substantive  implications  for 
providers  who  work  with  managed  care 
programs,  discouraging  providers  from 
entering  into  these  discounted  rate 
arrangements  or  possibly  forcing 
physicians  participating  in  these 
programs  to  increase  their  contract  rates 
in  an  effort  to  recover  what  may 
constitute  a  loss  on  Medicare  program 
claims.  In  addition,  commenters 
indicated  that  the  proposed  revision 
fails  to  take  into  account  that  most 
physician  payments  under  Medicare  are 
now  determined  by  a  resource-based 
relative  value  scale  system. 

Response:  Many  conunenters         i 
misunderstood  our  proposal.  The 
proposed  rule  intended  to  subject  those 
who  submit  bills  based  on  costs  or 
charges  to  liability  for  exclusion  if  they 
presented  bills  for  amoimts 
"substantially  in  excess"  of  lowest 
prices  charged  any  customer. 
Nevertheless,  persuasive  arguments 
have  been  raised,  and  we  are 
withdrawing  our  proposed  modification 
to  §  1001.701  at  this  time.  We  have 
become  convinced  that  the  prohibitions 
of  section  1128(b)(6)(A)  of  the  Act  have 
very  limited  applicability  with  respect 
to  the  current  Medicare  reimbursement 
system.  The  recently-enacted  Balanced 
Budget  Act  of  1997,  Public  Law  105-33. 
either  directly  mandates  prospective 


payment  Or  provides  authority  for  the 
Secretary  to  develop  additional  fee 
schedules  to  replace  almost  all  existing 
cost  or  charged-based  reimbiu'sement 
methodologies.  The  purpose  of  fee 
schedules  is  touring  Medicare 
reimbursement  more  in  line  with  market 
rates.  As  fee  schedules  are 
implemented,  providers  may  have  less 
incentive  and  less  opportunity  to  claim 
Medicare  payment  that  is  substantially 
in  excess  of  their  usual  charges. 
Therefore,  we  would  expect  this 
statutory  authority  to  have  declining 
relevance  within  the  Medicare 
reimbursement  system.  Moreover,  the 
statute  contains  the  undefined  term 
"substantially  in  excess,"  which  makes 
enforcement  action  difficult.  As  such, 
we  now  believe  that  modifying  the 
definition  of  "usual  charges"  will  have 
very  little  impact. 

Section  1001.801.  Minimum  Period  of 
Exclusion 

Comment:  Based  on  section  212  of 
HIPAA,  we  proposed  amending 
§  1001.801(c)  to  require  a  minimum 
exclusion  period  of  one  year  for 
managed  care  organizations  that  are 
found  to  have  failed  to  provide 
medically  necessary  items  or  services. 
One  commenter  believed  that  the  OIG 
was  in  error  in  interpreting  section  212 
applicability  to  this  provision.  The 
commenter  indicated  that  section  212  of 
HIPAA  establishes  minimum  periods  of 
exclusion  for  some  activities  prohibited 
under  section  1128(b)  of  the  Act, 
specifically  only  those  activities 
described  in  section  1128(b)(6)(B)  of  the 
Act.  As  a  result,  the  commenter  stated 
that  imder  the  exclusion  authority  in 
§  1001.801  for  managed  care 
wganizations  that  fail  to  provide 
medically  necessary  services,  there  is  no 
legal  authority  to  mandate  a  one-year 
minimum  exclusion  period.  The 
commenter  indicated  that  under  the 
proposed  language  if  a  single  physician 
acts  inappropriately,  and  the  managed 
care  organization  in  which  he  or  she  is 
participating  finds  out  about  the  issue 
and  acts  appropriately  and  promptly  to 
address  the  problem,  in  this  instance  the 
OIG  would  be  inappropriately  forced  to 
impose  a  one  year  exclusion. 

Response:  We  believe  the  commenter 
is  correct  in  this  regard  and  that  the 
concerns  set  forth  are  valid.  As  a  result, 
we  are  amending  paragraph  (c)(1)  of  this 
section. 

Section  1001.1051,  Exclusion  of 
Individuals  With  Ownership  or  Control 
Interest  in  Sanctioned  Entities ' 

Comment:  In  accordance  with  a  new 
HIPAA  provision,  we  proposed  to  add 
§  1001.1051  to  permit  the  exclusion  of 
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individuals  (1)  who  have  a  "direct  or 
indirect"  ownership  or  control  interest 
in  a  sanctioned  entity  if  the  individual 
"knows  or  should  know"  of  the  action 
constituting  the  basis  for  the  conviction 
or  exclusion,  and  (2)  who  are  officers  or 
managing  employees  of  a  sanctioned 
entity.  Commenters  indicated  that 
because  the  exclusion  is  potentially 
applicable  in  the  latter  category  to 
persons  with  no  knowledge  of  the 
stmctioned  entity's  wrongdoing,  the  OIG 
should  provide  specific  criteria  on 
which  decisions  are  based  on  whether 
to  seek  the  imposition  of  a  permissive 
exclusion  against  such  individuals. 
Some  commenters  recommended  that 
the  OIG  follow  a  "deliberate  ignorance" 
standard  for  excluding  officers  and 
managing  employees  of  sanctioned 
entities.  Commenters  indicated  that  in 
failing  to  use  a  standard  of  "deliberate 
ignorance,"  the  OIG  would  be  targeting 
individual  physicians  who  may  have  no 
reason  to  know  whether  the  entity  with 
which  they  are  affiliated  was  convicted 
or  excluded.  As  a  result,  these 
commenters  believed  that  to  exclude  an 
officer  or  managing  employee  without 
having  to  show  some  knowledge  of  the 
underlying  sanction  would  be  excessive 
and  inappropriate.  In  addition,  some 
commenters  were  concerned  that  the 
proposed  rule  did  not  specifically 
preclude  exclusion  of  an  officer  or 
managing  employee  who  joins  a 
previously  sanctioned  entity  after 
commission  of  the  conduct  on  which 
the  sanction  was  based,  and  when  he  or 
she  had  no  relationship  with  the  entity 
at  the  time  of  the  commission  of  the 
wrongful  actions. 

Response:  In  accordance  with  the 
statute,  in  the  case  of  an  officer  or 
managing  employee,  the  OIG  does  not 
have  to  demonstrate  that  such 
individuals  acted  in  deliberate 
ignorance  of  the  offense  constituting  the 
sanctionable  action.  It  appears  that 
Congress  believed  that  any  person 
serving  as  an  officer  or  managing 
employee  of  the  entity  is  presumed  to 
have  specific  knowledge  of  the  actions 
constituting  the  basis  for  the  exclusion. 
Our  language  in  §  1001.1051(a)  is 
consistent  with  the  statute  and  does  not 
afford  the  OIG  policy  discretion  in  this 
regard  when  considering  the 
relationship  between  an  officer  or 
managing  employee  and  a  sanctioned 
entity  during  the  period  the 
sanctionable  actions  were  committed. 

Comment:  Several  commenters 
objected  to  the  fact  that  the  period  of 
exclusion  for  individuals  under 
§  1001.1051(c)(1)  would  be  the  same  as 
the  period  of  exclusion  for  the  entity,  if 
the  entity  is  excluded.  Commenters 
stated  that  an  individual's  reinstatement 


request  under  this  section  should  be 
judged  on  its  own  merits  rather  than 
linked  to  a  particular  entity's  status.  The 
commenters  believed  that  arbitrary 
application  of  this  provision  would 
impact  on  individuals,  especially  in 
situations  where  the  entity  may  in  fact 
no  longer  exist. 

Response:  The  language  in 
§  1001.1051(c)  is  being  revised  to 
address  these  concerns  in  some 
respects.  While  the  length  of  exclusion 
for  such  individuals  will  be  for  the  same 
period  of  time  as  that  of  the  sanctioned 
entity  with  which  he  or  she  has  had  the 
prohibited  relationship,  any  individual 
excluded  under  this  provision  may 
apply  for  reinstatement  in  accordance 
with  the  procedures  set  forth  in 
H001.3001  of  the  regulations. 

Section  1001.1901.  Scope  and  Effect  of 
Exclusion 

Comment:  We  proposed  revising 
§  1001.1901(b)(3)  to  indicate  that 
submitting,  or  causing  to  submit,' claims 
for  items  or  services  ordered  or 
prescribed  by  an  excluded  individual  or 
entity  may  be  sufficient  grounds  to  deny 
reinstatement  to  the  programs.  One 
commenter  believed  that  this  provision 
would  prevent  an  excluded  person  not 
only  from  program  participation,  but 
also  from  operating  in  the  health  care 
arena  at  all  during  the  period  of 
exclusion,  and  as  such,  was 
unwarranted  and  impermissible. 

Response:  We  believe  that  the  revised 
language  is  not  overly  broad,  serves  to 
more  clearly  define  what  an  excluded 
individual  or  entity  can  do.  and 
specifically  re-enforces  existing  OIG 
policy  set  forth  in  exclusion  notice 
letters  currently  sent  to  individuals  and 
entities.  Accordingly,  we  are  retaining 
the  language  in  paragraph  (b)(3)  of  this 
section  as  set  forth  in  the  proposed  rule. 

Section  1001.2001,  Elimination  ofln- 
Person  Hearings  Prior  to  When 
Exclusion  is  Proposed 

Comment:  We  proposed  deletion  of 
§  1001.2001(b)  which  provides  for  an  in- 
person  hearing  when  an  exclusion  is 
proposed  under  section  1128(b)(6)(B) 
and  (C)  of  the  Act.  Paragraph  (b)  of 
§  1001.2001  states  that  with  respect  to 
such  exclusions  the  individual  or  entity 
"may  submit,  in  addition  to  the 
information  described  in  paragraph  (a) 
of  this  subsection,  a  written  request  to 
present  evidence  or  argument  orally  to 
an  OIG  official."  Several  commenters 
opposed  the  elimination  of  an 
opportunity  for  oral  evidence  and 
argimient,  and  believed  it  was  essential 
that  providera  be  given  full  due  process 
rights  before  the  effective  date  of  the 
exclusion  and  not  after  the  exclusion 


has  gone  into  effect.  Commenters  stated 
that  failure  to  present  information 
directly  and  in  person  presents  a 
significant  due  process  problem,  and 
believed  that  a  provider  facing 
exclusion  should  be  permitted  the 
opportimity  to  present  its  case  in  person 
rather  than  just  on  paper.  For  example, 
one  commenter.  representing  orthotic 
and  prosthetic  interests  stated  that  since 
most  people  are  not  familiar  wdth  the 
fabrication  or  use  of  certain  items  or 
devices,  a  visual  demonstration  often 
easily  clears  up  a  misimderstanding  that 
would  continue  were  it  to  be  based 
solely  upon  written  information,  and 
would  enhance  the  possibility  of 
resolving  issues  at  an  early  stage.  In 
addition,  some  commenters  stated  that 
although  a  provider  still  retains  the 
ability  to  challenge  the  proposed 
exclusion,  an  exclusion  by  the  OIG 
would  remain  in  effect  during  the 
formal  appeals  process  until  overturned, 
thus  potentially  resulting  in  financial 
harm  to  that  provider.  As  an  example, 
one  commenter  stated  that  a  successful 
appeal  during  a  formal  appeals  process 
would  be  meaningless  for  a  managed 
care  organization  that  was  excluded, 
had  its  contract  terminated  and  had  its 
Medicare  and  Medicaid  members 
disenroUed  or  subsequently  enrolled 
into  other  health  plans. 

Response:  As  we  indicated  in  the 
preamble  discussion  of  the  proposed 
rule,  the  vast  majority  of  cases  involving 
a  proposal  to  exclude  are  medical  in 
natiue.  with  the  OIG  relying  on  a 
Medicare  intermediary  or  carrier,  a  peer 
review  organization  or  other  medical 
reviewer  to  provide  medical  review  of  a 
case  prior  to  it  being  referred  by  the 
OIG.  In  addition  to  relying  on  this  prior 
medical  review,  under  the  revised 
regulation  the  provider  is  still  afforded 
an  opportimity  to  submit  any 
appropriate  vmtten  material  to  the  OIG 
for  review  and  consideration.  We 
believe  this  revised  approach  will  ■ 
usually  be  the  most  appropriate, 
efficient  and  timely  use  of  resources  for 
protecting  the  programs  and  its 
beneficiaries.  However,  we  recognize 
that  there  may  be  situations  where  the 
OIG  may,  at  its  discretion,  wish  to  hear 
oral  argument  prior  to  deciding  whether 
to  impose  an  exclusion.  As  a  result,  we 
will  permit  individuals  and  entities  to 
request,  in  conjunction  with  their 
written  submission,  an  opportunity  to 
present  oral  argument  to  an  OIG  official. 
Regardless  of  whether  oral  argument  is 
allowed,  individuals  and  entities  will 
still  retain  the  ability  to  challenge  in  the 
administrative  process  any  OIG 
proposed  exclusion.  The  administrative 
process  includes,  among  other  things, 
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the  right  to  call  witnes&es,  the  cross- 
examination  of  witnesses,  and  the 
presentation  of  evidence  to  an 
Administrative  Law  Judge,  as  set  forth 
in  42  CFR  part  1005. 

Section  1001.2005.  Notice  to  State 
Licensing  Agencies 

Comment:  We  proposed  deleting 
§  1001.2005(b)  and  revising  this  section 
to  indicate  that  while  the  Department 
will  continue  to  notify  State  and  local 
agencies  of  the  circumstances  leading  to 
an  exclusion,  it  would  not  be  tied  to  a 
specific  notification  process. 
Commenters  believed  that  whether  or 
not  the  Department  advocates  specific 
State  and  local  actions  may  significantly 
influence  the  actions  generally  taken  by 
these  agencies,  and  recommended  that 
any  revision  to  this  section  include 
guidelines  regarding  the  OIG's  intended 
position  on  notification  of  exclusions  to 
these  agencies  and  the  designation  of  a 
general  time  frame  within  which  the 
agencies  may  be  notified  of  the 
exclusions. 

Response:  The  statute  obligates  the 
Depaitment  to  notify  State  and  local 
agencies  of  any  exclusion  action  taken 
by  the  OIG,  but  is  not  does  not  require 
us  to  delineate  the  precise  methods  as 
to  when  and  how  this  notification  will 
occur.  We  believe  it  would  be  an 
unnecessary  paperwork  burden  to 
establish  specific  notification 
procedures  to  be  used,  and  thus 
remained  opposed  to  placing  such 
internal  procedures  in  regulations.  We 
are,  however,  sensitive  to  the 
commenters  concerns  of  keeping  State 
and  local  agencies  promptiy  and 
directiy  informed  of  any  exclusion 
action  taken  by  the  OIG.  As  a  result,  in 
an  effort  to  increase  the  effectiveness  of 
the  process  and  allow  the  use  of 
alternative  means  of  notification,  we  are 
reinsertiiig  paragraph  (b)  of  this  section, 
but  will  continue  to  reserve  the  right  to 
alter  this  notification  process  to 
consider  alternative,  more  efficient 
methods  as  appropriate. 

Section  1001.3001,  Timing  and  Method 
of  Request  for  Reinstatement 

Comment:  We  proposed  to  revise  this 
section  to  permit  submission  of  a 
request  for  reinstatement  only  after  the 
full  period  of  exclusion  has  expired. 
Commenters  believed  that  this 
provision,  as  interpreted,  would 
guarantee  that  the  period  of  exclusion 
would  exceed  the  period  originally 
specified  since  it  would  also  incorporate 
the  amount  of  time  taken  by  the  OIG  to 
process  a  reinstatement  request.  One 
commenter  believed  that  this  was 
especially  problematic  since  the 
regulation  does  not  impose  constraints 


on  the  amoimt  of  time  the  OIG  may  take 
in  processing  such  requests. 
Hesponse!we  believe  that 
commenters'  concerns  are  valid  and  are 
agreeing  to  take  no  action  in  revising  the 
existing  regulatory  language  with  regard 
to  the  time  frames  for  reinstatement.  We 
are  also  withdrawing  the  conforminy^^ 
change  proposed  in  §  1001.3002(a).  We 
are,  however,  clarifying  in 
§  1001.3001(a)  that  obtaining  a  program 
provider  number  or  equivalent,  in  and 
of  itself,  does  not  reinstate  an 
individual's  or  entity's  eligibility  nor 
does  it  connote  permission  to  bill  the 
programs.  Thus,  merely  obtaining  a 
program  provider  number  or  eqiuvalent 
from  HCFA,  a  State  agency  or  other 
Federal  health  care  agency  cannot 
vitiate  an  exclusion  by  the  OIG;  an 
exclusion  will  remain  in  effect  imtil 
such  time  as  the  OIG  formally  reinstates 
the  individual  or  entity. ' 

Section  1001.3002.  Basis  for 
Reinstatement 

Comment:  A  technical  revision  was 
proposed  in  §  1001.3002{a)(l)(ii)  to 
delete  the  "unwillingness  and  inability" 
factor  as  a  basis  for  consideration  by  the 
OIG  in  making  a  reinstatement 
determination.  One  conunenter  used 
this  opportimity  to  take  exception  to  the 
language  in  this  paragraph  that  the  OIG 
will  make  a  determination  that  the  types 
of  actions  that  formed  the  basis  for  the 
original  exclusion  "will  not  rectu-."  The 
commenter  believed  that  such  a 
standard  is  impossible  to  prove,  and 
provides  too  much  discretion  to  the  OIG 
in  determining  whether  an  individual  or 
entity  is  to  be  reinstated  in  the 
programs.  As  a  result,  the  commenter 
recommended  that  Ae  term  "will  not 
recur"  be  deleted. 

Response:  Use  and  consideration  of 
this  term  is  specifically  required  by  the 
statutory  language  set  forth  in  section 
1128(g)(2)(B)  of  the  Act. 

Section  1002.3,  Disclosure  of 
Information 

Comment:  One  commenter 
reconunended  that  we  clarify  the 
reporting  requirements  imposed  on 
State  Medicaid  agencies  in  §  1002.3 
with  respect  to  actions  taken  to  limit  an 
individual's  or  entity's  participation  in 
a  State  program.  Specifically,  the 
commenter  suggested  that  guidance  be 
provided  as  to  when  a  State  agency  is 
obligated  to  report  "suspension  actions, 
settiement  agreements  and  situations 
where  an  individual  or  entity 
volimtarily  withdraws  from  the  program 
in  order  to  avoid  a  formal  sanction." 

Response:  Under  section  1128(b)(5)  of 
the  Act,  the  OIG  is  authorized  to 
exclude  from  program  participation  any 


individual  or  entity  "suspended  or 
excluded  from  participation,  or 
otherwise  sanctioned  •  •  *"  under  a 
Federal  or  State  health  care  program 
"for  reasons  bearing  on  the  individual's 
or  entity's  professional  competence, 
professional  performance,  or  financial 
integrity"  (42  CFR  1001.601).  Since 
1992,  §  1001.601(a)(2)  of  our  regulations 
has  defined  the  phrase  "otherwise 
sanctioned"  to  cover  "all  actions  that 
limit  the  ability  of  a  person  to 
participate  in  \he  program  at  issue 
regardless  of  what  sudi  an  action  is 
called  *  *  *,"  including  where  there  is 
a  voluntary  withdrawal  from  program 
participation  in  order  to  avoid  a  formal 
sanction.  '*  With  respect  to  a  State 
agency's  obligation  to  report  sanctions 
to  the  OIG,  §  1002.3  sets  forth  and 
clarifies  the  circumstances  imder  which 
a  "voluntary  withdrawal"  should  be 
reported. 

The  OIG  is  obligated  under  the  statute 
to  review  providers  who  no  longer 
qualify  to  participate  in  a  State's 
Medicaid  program,  and  relies  on  State 
Medicaid  agencies  to  report  on  a  timely 
and  complete  basis  those  cases  where  a 
provider  has  been  sanctioned,  including 
where  an  individual  or  entity 
voluntarily  withdraws  from  a  program 
to  avoid  a  formal  sanction. 

Typically,  when  a  State  agency 
receives  a  complaint  or  allegation,  or  is 
made  aware  of  other  drciunstances, 
regarding  a  physician  or  other  health 
care  provider  that  causes  the  State 
agency  to  open  an  investigation  or 
review,  the  physician  or  provider  is  sent 
a  letter  and  given  an  opportunity  to . 
respond.  Under  this  scenario, 
withdrawal  from  the  State  program  after 
notice  and  opportimity  to  respond,  and 
prior  to  the  completion  of  a  formal 
proceeding,  would  subject  the  physician 
or  provider  to  possible  exclusion  under 
section  1128(b)(5)  of  the  Act. 

Informal  contacts  with  the  provider, 
short  nf  written  notice,  have  been 
viewed  as  not  constituting  the  start  of  a 
formal  proceeding.  If  a  provider 
withdraws  from  program  participation 
at  this  early  stage  of  an  investigation  or 
review  prior  to  when  formal  charges  or 
notification  ha£  been  made,  and  the 
provider  has  not  been  offered  an 
opportunity  to  respond,  such  a 
withdrawal  would  not  be  grounds  for  an 
exclusion.  Under  this  situation,  the 
State  Medicaid  agency  is  not  required  to 
report  the  matter  to  the  OIG. 


*  Administrative  decisions  have  upheld 
exclusions  under  section  ll28(b)(5]  of  the  Act 
based  on  a  physician  withdrawing  from 
participation  in  a  State  Medicaid  program  in  order 
to  avoid  a  formal  sanction  under  this  language  (see 
Hassan  M.  Ibrahim.  MJ).  DAB  CR445  (1996)). 
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We  wish  to  clarify  that  consistent 
with  the  first  example,  in  those 
situations  where  a  written  notice  of 
charges  or  allegations  has  been  given  by 
the  State  agency  to  a  provider  with  an 
opportunity  to  respond,  and  he  or  she 
volimtarily  withdraws  from  program 
participation  in  order  to  avoid  formal 
sanction,  the  State  Medicaid  agency  is 
obligated  under  §  1002.3(b)(3)  to  report 
the  matter  to  the  OIG  for  review  and  a 
determination  by  the  OIG  of  whether  an 
exclusion  under  section  1128(b)(5)  of 
the  Act  is  appropriate.  We  are  revising 
the  section  heading  to  §  1002.3  to  more 
accurately  reflect  the  requirements  of 
this  section. 

IV.  Technical  Revisions 

We  are  including  in  these  final 
regul^tions  a  number  of  technical 
revisions  in  parts  1001  and  1005. 

•  Section  1001.2,  Definitions:  V/e  ate 
clarifying  the  definition  of  the  term 
"patient"  in  §  1001.2  to  include 
residents  receiving  care  in  a  facility 
described  in  42  CFR  part  483. 

•  Section  1001.1 007,  Excessive 
claims  or  furnishing  of  unnecessary  or 
substandard  items  or  services:  We  are 
making  a  technical  revision  to 

§  1001.701(d)(1),  the  regulations 
implementing  section  1128(b)(6)  of  the 
Act.  We  incorrectly  stated  in  the 
proposed  rule  that  a  minimum  one-year 
period  of  exclusion  would  apply  to 
violations  of  section  1128(b)(6)(A)  of  the 
Act  (claims  for  excessive  charges)  and 
section  1128(b)(2)(B)  of  the  Act  (the 
furnishing  of  uimecessary  or        ► 
substandard  items  or  services). 
However,  section  1128(c)(3)(F)  of  the 
Act,  enacted  by  HIPAA,  mandated  a 
minimum  one-year  period  of  exclusion 
only  for  individuals  and  entities 
excluded  under  section  1128(b)(6)(B)  of 
the  Act.  As  a  result,  we  are  clarifying 
§  1001.701(d)(1)  to  properly  reflect  the 
statutory  language. 

•  Section  1005.21,  Appeals  to  the 
DAB:  We  are  revising  the  language  in 

§  1005.21(k)(2)  and  (k)(3)  by  deleting  the 
current  reference  to  "the  Associate 
General  Counsel,  Inspector  General 
Division.  HHS,"  and  by  inserting  the 
term  "Chief  Counsel  to  the  IG"  in  its 
place.  These  changes  reflect  the  recent 
consolidation  of  the  IG  Division  of  the 
Office  of  the  General  Counsel  into  the 
OIG  (62  FR  30859,  June  6, 1997). 

V.  Regulatoryjmpact  Statement 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  ^s  final  rule  in 
accordance  with  the  provisions  of 
Executive  Order  12866  and  the 


Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  has  determined  that  it 
does  not  meet  the  criteria  for  a 
significant  regulatory  action.  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
rulemaking  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health, 
safety  distributive  and  equity  efi'ects).  In 
addition,  under  the  Regulatory 
Flexibility  Act,  if  a  rule  has  a  significant 
economic  effect  on  a  substantial  number 
of  small  businesses  the  Secretary  must 
specifically  consider  the  economic 
effect  of  a  rule  on  small  business  entities 
and  analyze  regulatory  options  that 
could  lessen  the  impact  of  the  rule. 

The  provisions  set  forth  in  this  final 
rule,  for  the  most  part,  implement 
statutory  requirements,  and  are 
designed  to  broaden  the  scope  of  the 
OIG's  authority  to  exclude  individuals 
and  entities  from  the  Medicare, 
Medicaid  and  all  other  Federal  health 
care  programs.  As  indicated  above, 
these  provisions  implement  the  new 
statutory  requirements  regarding  the 
period  of  exclusion  for  some  individuals 
and  entities  by:  (1)  broadening  the 
minimum  5-year  mandatory  exclusion 
authority  to  cover  felony  convictions 
under  Federal,  State  or  local  law 
relating  to  health  care  fraud,  and  (2) 
establishing  minimum  periods  of 
exclusion  for  certain  permissive 
exclusions.  We  believe  that  the  number 
of  individuals  and  entities  affected  these 
statutory  changes  will  be  minimal  in 
light  of  the  fact  that  these  felony 
convictions  were  previously  subject  to  a 
permissive  prograA  exclusion  in 
accordance  with  section  1128(b)(1)  of 
the  Act  prior  to  the  enactment  of  the 
HIPAA  chanees. 

Further,  while  the  provisions  in  this 
rule  serve  to  clarify  the  OIG's  sanction 
authorities  by  (1)  establishing  a  new 
permissive  exclusion  applicable  to 
individuals  having  major  ownership 
interest  in  (or  significant  control  over 
the  operations  of)  an  entity  convicted  of 
a  program-related  offense;  (2)  clarifying 
what  would  constitute  patient  abuse  or 
neglect  for  purposes  of  exclusion;  and 
(3)  setting  forth  a  definition  for 
"fumishwi"  that  would  apply  to 
individuals  and  entities  that  provide  or 
supply  items  or  services  directly  or 
indirectly,  we  also  believe  the  increase 
in  the  number  of  exclusion  cases  will  be 
small  in  light  of  past  experience  with 
respect  to  imposing  program  exclusions 
under  section  1128(b)(8)  of  the  Act. 
Specifically,  while  the  statutory 
requirement  to  impose  exclusions  in 
cases  of  certain  types  of  convictions  has 


been  broadened  in  sections  1128  (a)(3) 
and  (a)(4)  of  the  Act,  the  process  for 
excluding  individuals  and  entities  who 
are  convicted  in  accordance  with  the 
new  requirements  remains  essentially 
the  same.  Cases  to  be  processed  under 
the  new  mandatory  provisions  set  forth 
in  sections  1128  (a)(3)  and  (a)(4)  for  the 
minimum  mandatory  5-year  exclusion 
were  previously  processed  under  the 
permissive  authority  provisions  in 
sections  1128  (b)(1)  and  (b)(3)  of  the 
Act,  with  a  benchmark  of  3  years.  As  a 
result,  while  there  may  be  minor 
increases  in  the  number  of  mandatory 
exclusions  imposed,  we  see  no 
significant  increase  or  decrease  in  the 
number  of  these  cases.  Similarly,  the 
clarification  of  what  constitutes  patient 
neglect  or  abuse  should  not  result  in  a 
significant  increase  in  the  number  of 
cases  imder  section  1128(a)(2)  of  the 
Act,  but  merely  support  prior  findings 
of  abuse  and  neglect  while  delivering 
health  care  services. 

In  addition,  we  do  not  anticipate  a 
significant  workload  resulting  from  the 
implementation  of  section  1128(b)(15) 
of  the  Act  (in  light  of  past  experience 
with  respect  to  section  11280))(8)  of  the 
Act),  and  §  1001.1051  of  these 
regulations,  as  the  requirements  for 
effiectuating  this  authority  are  rather 
stringent  at  the  present  time,  and  will 
limit  the  number  of  exclusions  to  be 
implemented  under  this  authority. 

Since  the  vast  majority  of  individuals, 
organizations  and  entities  addressed  by 
these  regulations  do  not  engage  in  such 
prohibited  activities  and  practices,  we 
believe  that  any  aggregate  economic 
effect  of  these  revised  exclusion 
regulations  will  be  minimal,  affecting 
only  those  limited  few  who  engage  in 
prohibited  behavior  in  violation  of  the 
statute.  As  such,  this  final  rule  should 
have  no  significant  economic  impact. 
Similarly,  while  some  sanctions  may 
have  an  impact  on  small  entities,  it  is 
the  natiire  of  the  violation  and  not  the 
size  of  the  entity  that  will  result  in  an 
action  by  the  OIG.  We  believe  that  the 
aggregate  economic  impact  of  this 
rulemaking  should  be  minimal,  affecting 
only  those  limited  few  who  have  chosen 
to  engage  in  prohibited  arrangements, 
schemes  or  practices  in  violation  of 
statutory  intent.  Therefore,  we  have 
concluded  that  these  final  regulations 
shoiild  not  have  a  significant  economic 
impact  on  a  nimiber  of  small  business 
entities,  and  that  a  regulatory  flexibility 
analysis  is  not  required  for  this 
rulemaking. 


rn<lai.nl      D< 
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Paperwork  Reduction  Act 

1.  Reporting  Requirements  on  State 
Medicaid  Agencies  in  Accordance  With 
§  1002.3 

A  Federal  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  valid  OMB  control 
number  for  the  information  collection 
requirements  with  respect  to  §  1002.3  of 
these  regulations  is  0990-0218.  Public 
reporting  burden  for  this  collection  of 
information — that  is,  the  burden  on  the 
State  Medicaid  agencies  in  preparing 
and  submitting  the  notification  to  the 
OIG  in  accordance  §  1002.3 — is 
estimated  to  average  of  less  than  one- 
half  hour  per  submitted  notification, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
necessary  data,  and  completing  and 
reviewing  the  collection  of  information. 

2.  Clarifying  Definition  of  the  Term 
"Furnished" 

With  respect  to  the  clarifying 
definition  of  the  term  "furnished"  being 
set  forth  in  these  regulations,  we  do  not 
believe  there  vnll  be  any  new  or 
significant  administrative  costs  or 
burden  requirements  placed  on  direct 
providers,  such  as  hospitals,  nursing 
homes  and  physicians,  for  ensuring  that 
claims  are  not  submitted  for  items 
manufactured  or  supplied  by  excluded 
parties.  Specifically,  the  mandatory 
exclusion  of  indirect  providers  is  rare. 
On  those  exceptional  and  infrequent 
occasions  that  an  indirect  provider  is 
convicted  and  subject  to  an  exclusion, 
the  OIG  will  quickly  make  this  action 
known  through  posting  this  information 
on  the  OIG  web  site,  as  is  done  in  the 
case  of  all  OIG  exclusions.  Since  direct 
providers  are  already  required  to  keep 
themselves  apprised  of  all  exclusions 
(not  only  to  ensure  their  claims  are 
reimbiu^able,  but  also  to  ensure  they  are 
not  subject  to  a  CMP  for  contracting 
with  or  employing  an  individual  or 
entity  that  has  been  excluded),  we  do 
not  believe  this  clarifying  definition 
places  any  significant  new  buirdens  on 
direct  providers  beyond  the 
responsibility  already  existing  to  refrain 
from  doing  business  with  excluded 
parties. 

Past  OIG  experience  has  indicated 
that  the  exclusion  of  indirect  providers, 
such  as  in  the  case  of  a  hospital 
administrator  or  a  nurse  aide  in  a 
niusing  home  setting,  have  created  no 
significant  administrative  or  cost  burden 
problems  to  a  direct  provider.  In  the 
cases  of  a  hospital  administrator's 
exclusion  or  a  niu^e  aide's  exclusion, 


the  hospital  or  nursing  home  was  able 
to  separate  out  the  salaries  of  these 
individuals  on  their  cost  reports  without 
added  or  significant  burden  to  them. 
The  vast  majority  of  comments  to  the 
proposed  rule  did  not  allude  to  any 
additional  administrative  or  cost 
burdens  that  they  faced  in  this  regard. 

Further,  as  we  have  stated  above  in 
this  preamble,  it  is  our  goal  to 
implement  program  exclusions  in  a 
prudent  manner  that  will  minimize  any 
inconveniences  or  hardship.  As  a  result, 
we  have  indicated  that,  with  respect  to 
items  in  a  direct  provider's  existing 
inventory  which  may  be  affected  by  the 
exclusion  of  a  manufacturer,  any  health 
care  items  that  a  direct  provider  has  in 
inventory  from  the  excluded 
manufactiu^r  prior  to  the  effective  date 
of  the  exclusion  of  the  manufacturer 
will  not  be  affected  by  the  exclusion, 
and  claims  may  be  submitted  for  the 
furnishing  of  such  items  by  the 
practitioner  ,  provider  or  supplier.  In 
addition,  as  indicated  in  the  regulations, 
we  are  permitting  payment  for  health 
care  items  that  are  ordered  from  an 
excluded  manufacturer  prior  to  the 
effective  date  of  the  exclusion  and 
deUvered  up  to  30  days  (or  60  days  for 
the  first  year  from  the  effective  date  of 
this  provision)  after  the  effective  date  of 
such  exclusion.  We  believe  this  will 
serve  to  more  effectively  protect  direct 
providers  from  significant  financial 
harm  and  lessen  the  impact  of  any 
administrative  burden  on  direct 
providers  as  a  result  of  an  indirect 
provider's  exclusion. 

In  addition,  to  provide  reasonable 
assiuance  that  no  substantial,  harm  is 
encountered  by  direct  providers,  we 
have  reiterated  in  the  preamble  of  this 
final  rule  that,  when  appropriate  and 
permitted  imder  the  existing  statute,  the 
OIG  will  entertain  requests  for  waivers 
of  program  exclusion  in  appropriate 
cases.  As  a  result,  we  do  not  anticipate 
any  additional  information  collection 
and  reporting  burden  requirements 
being  imposed  on  direct  providers  as  a 
result  of  the  exclusion  of  an  indirect 
provider. 

List  of  Subjects 

42  Part  1001 

Administrative  practice  and 
procedure.  Fraud,  Health  facilities. 
Health  professions,  Medicaid,  Medicare. 

42  Part  1002 

Fraud,  Grant  programs — ^health, 
Health  facilities.  Health  professions, 
Medicaid,  Reporting  and  recordkeeping. 

42  Part  1005 

Administrative  practice  and 
procedure,  Fraud,  Penalties. 


Accordingly,  42  Parts  1000, 1001, 
1002  and  1005  are  amended  as  set  forth 
below: 

PART  1000-{AMENDED] 

A.  Part  1000  is  amended  as  follows: 

1.  The  authority  citation  for  part  1000 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1320  and  1395hh. 

2.  Section  1000.10  is  amended  by 
republishing*lhe  introductory 
paragraph;  by  revising  the  definition  for 
the  term  Furnished;  and  by  adding, 
alphabetically,  definitions  for  the  terms 
Directly  and  Indirectly  to  read  as 
follows: 

§  1000.10    General  definitions. 

In  this  chapter,  unless  the  context 
indicates  otherwise 

•  *        •        •        • 

Directly,  as  used  in  the  definition  of 
"furnished"  in  this  section,  means  the 
provision  of  items  and  services  by 
individuals  or  entities  (including  items 
and  services  provided  by  them,  but 
manufactured,  ordered  or  prescribed  by 
another  individual  or  entity)  who 
submit  claims  to  Medicare,  Medicaid  or 
other  Federal  health  care  programs. 

Furnished  refers  to  items  or  services 
provided  or  supplied,  directly  or 
indirectly,  by  any  individual  or  entity. 
This  includes  items  and  services       -— 
manufactured,  distributed  or  otherwise 
provided  by  individuals  or  entities  that 
do  not  directly  submit  claims  to 
Medicare,  Medicaid  or  other  Federal 
health  care  programs,  but  that  supply 
items  or  services  to  providers, 
practitioners  or  suppliers  who  submit 
claims  to  these  programs  for  such  items 
or  services. 

*  •        •        •         • 

Indirectly,  as  used  in  the  definition  of 
"furnished"  in  this  section,  means  the 
provision  of  items  and  services 
manufactured,  distributed  or  otherwise 
supplied  by  individuals  or  entities  who 
do  not  directly  submit  claims  to 
Medicare.  Medicaid  or  other  Federal 
health  care  programs,  but  that  provide 
items  and  services  to  providers, 
practitioners  or  suppliers  who  submit 
claims  to  these  programs  for  such  items 
and  services.  This  term  does  not  include 
individuals  and  entities  that  submit 
claims  directly  to  these  programs  for 
items  and  services  ordered  or  prescribed 
by  another  individual  or  entity. 


PART  1001— [AMENDED] 

B.  Part  1001  is  amended  as  follows: 
1.  The  authority  citation  for  part  1001 
is  revised  to  read  as  follows: 
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Authority:  42  U.S.C.  1302. 1320a-7, 1320a- 
7b.  1395u(j).  1395u(k).  1395y(d).  1395y(e), 
1395cc(b)(2)  (D).  (E)  and  (F).  and  1395hh;  and 
sec.  2455.  Pub.L.  103-355. 108  Stat.  3327  (31 
U.S.C.  6101  note). 

2.  Section  1001.2  is  amended  by 
revising  the  deHnitions  for  the  terms 
Exclusion^  Professionally  recognized 
standard^  of  health  care,  and  Sole 
source  of  essential  specialized  services 
in  the  community;  and  by  adding 
deBnitions  for  the  terms  Intarceration 
and  Patient  to  read  as  follows: 

§1001.2    Definitions. 

•  *        •        •        • 

Exclusion  means  that  items  and 
services  furnished,  ordered  or 
prescribed  by  a  specified  individual  or 
entity  will  not  be  reimbursed  imder 
Medicare,  Medicaid  and  all  other 
Federal  health  care  programs  until  the 
individual  or  entity  is  reinstated  by  the 
OIG. 

•  •        •        •        • 

Incarceration  means  imprisonment  or 
any  type  of  confinement  with  or  without 
supervised  release,  including,  but  not 
limited  to,  community  confinement, 
house  arrest  and  home  detention. 

•  *        •        •        * 

Patient  means  any  individual  who  is 
receiving  health  care  items  or  services, 
including  any  item  or  service  provided 
to  meet  his  or  her  physical,  mental  or 
emotional  needs  or  well-being 
(mcluding  a  resident  receiving  care  in  a 
facility  as  described  in  part  483  of  this 
chapter),  whether  or  not  reimbursed 
under  Medicare,  Medicaid  and  any 
other  Federal  health  care  program  and 
regardless  of  the  location  in  which  such 
item  or  service  is  provided. 

•  •        *        •        • 

Professionally  recognized  standards 
of  health  care  are  Statewide  or  national 
standards  of  care,  whether  in  writing  or 
not,  that  professional  peers  of  the 
individual  or  entity  whose  provision  of 
care  is  an  issue,  recognize  as  applying 
to  those  peers  practicing  or  providing 
care  within  a  State.  When  the 
Department  has  declared  a  treatment 
modality  not  to  be  safe  and  effective, 
practitioners  who  employ  such  a 
treatment  modality  will  be  deemed  not 
to  meet  professionally  recognized 
standards  of  health  care.  This  definition 
will  not  be  construed  to  mean  that  all 
other  treatments  meet  professionally 
recognized  standards. 
***** 

Sole  source  of  essential  specialized 
services  in  the  community  means  that  an 
individual  or  entity — 

(1)  Is  the  only  practitioner,  supplier  or 
provider  furnishing  specialized  services 
in  an  area  designated  by  the  Health 


Resources  Services  Administration  as  a 
health  professional  shortage  area  for  that 
medical  specialty,  as  listed  in  42  part  5, 
appendices  B-F; 

(2)  Is  a  sole  commimity  hospital,  as 
defined  in  §412.92  of  this  title;  or 

(3)  Is  the  only  source  of  specialized 
services  in  a  reasonably  defined  service 
area  where  services  by  a  non-specialist 
could  not  be  substituted  for  the  source 
without  jeopardizing  the  health  or  safety 
of  beneficiaries. 

•        •        *        •        * 

3.  Section  1001.101  is  revised  to  read 
as  follows: 

§1001.101    Basis  for  ilability. 
'  The  OIG  will  exclude  any  individual 
or  entity  that — 

(a)  Has  been  convicted  of  a  criminal 
offense  related  to  the  delivery  of  an  item 
or  service  under  Medicare  or  a  State 
health  care  program,  including  the 
performance  of  management  or 
administrative  services  relating  to  the 
delivery  of  items  or  services  under  any 
such  program; 

(b)  Has  been  convicted,  under  Federal 
or  State  law,  of  a  criminal  ofi'ense 
related  to  the  neglect  or  abuse  of  a 
patient,  in  connection  with  the  delivery 
of  a  health  care  item  or  service, 
including  any  offense  that  the  OIG 
concludes  entailed,  or  resulted  in, 
neglect  or  abuse  of  patients  (the  delivery 
of  a  health  care  item  or  service  includes 
the  provision  of  any  item  or  service  to 
an  individual  to  meet  his  or  her 
physical,  mental  or  emotional  needs  or 
well-being,  whether  or  not  reimbursed 
under  Medicare,  Medicaid  or  any 
Federal  health  care  program); 

(c)  Has  been  convicted,  under  Federal 
or  State  law,  of  a  felony  that  occurred 
after  August  21, 1996  relating  to  fi-aud, 
theft,  embezzlement,  breach  of  fiduciary 
responsibility,  or  other  misconduct — 

(1)  In  connection  with  the  delivery  of 
a  health  care  item  or  service,  including 
the  performance  of  management  or 
administrative  services  relating  to  the 
delivery  of  such  items  or  services,  or 

(2)  With  respect  to  any  act  or 
omission  in  a  health  care  program  (othl^r 
than  Medicare  and  a  State  health  care 
program)  operated  by,  or  financed  in 
whole  or  in  part,  by  any  Federal,  State 
or.local  government  agency;  or 

(d)  Has  been  convicted,  imder  Federal 
or  State  law,  of  a  felony  that  occurred 
after  August  21, 1996  relating  to  the 
unlawful  manufacture,  distribution, 
prescription  or  dispensing  of  a 
controlled  substance,  as  defined  imder 
Federal  or  State  law.  This  applies  to  any 
individual  or  entity  that —    . 

(1)  Is,  or  has  ever  been,  a  health  care 
practitioner,  provider  or  supplier; 


(2)  Holds,  or  has  held,  a  direct  or 
indirect  ownership  or  control  interest 
(as  defined  in  section  1124(a)(3)  of  the 
Act)  in  an  entity  that  is  a  health  care 
provider  or  supplier,  or  is,  or  has  ever 
been,  an  officer,  director,  agent  or 
managing  employee  (as  defined  in 
section  1126(b)  of  the  Act)  of  such  an 
entity;  or 

(3)  Is,  or  has  ever  been,  employed  in 
any  capacity  in  the  health  care  industry. 

4.  Section  1001.102  is  amended  by 
revising  paragraph  (b);  republishing 
introductory  paragraph  (c);  and  revising 
paragraph  (c)(3)  to  read  as  follows: 

§1001.102    Length  of  exclusion. 

***** 

(b)  Any  of  the  following  factors  may 
be  considered  to  be  aggravating  and  a 
basis  for  lengthening  the  period  of 
exclusion — 

(1)  The  acts  resulting  in  the 
conviction,  or  similar  aqts,  resulted  in 
financial  loss  to  a  goveniment  program 
or  to  one  or  more  entities  of  $1,500  or 
more.  (The  entire  amount  of  financial 
loss  to  such  programs  or  entities, 
including  any  amounts  resulting  firom 
similar  acts  not  adjudicated,  will  be 
considered  regardless  of  whether  full  or 
partial  restitution  has  been  made); 

(2)  The  acts  that  resulted  in  the 
conviction,  or  similar  acts,  were 
committed  over  a  period  of  One  year  or 
more; 

(3)  The  acts  that  resulted  in  the 
conviction,  or  similar  acts,  had  a 
significant  adverse  physical,  mental  or 
financial  impact  on  one  or  more 
program  beneficiaries  or  other 
individuals; 

(4)  In  convictions  involving  patient 
abuse  or  neglect,  the  action  that  resulted 
in  the  conviction  was  premeditated,  was 
part  of  a  continuing  pattern  or  behavior, 
or  consisted  of  non-consensual  sexual 
acts; 

(5)  The  sentence  imposed  by  the  court 
included  incarceration; 

(6)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing; 

(7)  The  individual  or  entity  has  at  any 
time  been  overpaid  a  total  of  $1,500  or 
more  by  Medicare,  Medicaid  and  all 
other  Federal  health  care  programs,  or 
other  third-party  payers,  as  a  result  of 
improper  billings;  or 

(8)  Whether  the  individual  or  entity 
was  convicted  of  other  offenses  besides 
those  which  formed  the  basis  for  the 
exclusion,  or  has  been  the  subject  of  any 
other  adverse  action  by  any  Federal, 
State  or  local  government  agency  or 
board,  if  the  adverse  option  is  based  on 
the  same  set  of  circumstances  that 
serves  as  the  basis  for  imposition  of  the 
exclusion. 
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(c)  Only  if  any  of  the  aggravating 
factors  set  forth  in  paragraph  (b)  of  this 
section  justifies  an  exclusion  longer 
than  5  years,  may  mitigating  factors  be 
considered  as  the  basis  for  reducing  the 
period  of  exclusion  to  no  less  than  5 
years.  Only  the  following  factors  may  be 
considered  mitigating — 

(3)  The  individual's  or  entity's 
cooperation  with  Federal  or  State 
officials  resulted  in — 

(i)  Others  being  convicted  or  excluded 
from  Medicare,  Medicaid  and  all  other 
Federal  health  care  programs, 

(ii)  Additional  cases  being 
investigated  or  reports  being  issued  by 
the  appropriate  law  enforcement  agency 
identifying  program  vulnerabilities  or 
weaknesses,  or 

(iii)  The  imposition  against  anyone  of 
a  civil  money  penalty  or  assessment 
under  part  1003  of  this  chapter. 

5.  S«:tion  1001.201  is  amended  by 
revising  the  section  heading;  revising 
paragraph  (a);  republishing  introductory 
paragraph  (b)(2),  revising  paragraphs 
(b)(2)(iv)  and  (v),  and  adding  a  new 
paragraph  (b)(2)(vi);  and  by  republishing 
introductory  paragraph  (b)(3)  and 
revising  paragraphs  (b)(3)(i)  and 
(b)(3)(iii)  to  read  as  follows: 

§  1001 .201    Conviction  relating  to  fraud. 

(a)  Circumstance  for  exclusion.  The 
OIG  may  exclude  an  individual  or  entity 
convicted  under  Federal  or  State  law 
of— 

(1)  A  misdemeanor  relating  to  fraud, 
theft,  embezzlement,  breach  of  fiduciary 
responsibility,  or  other  financial 
misconduct — 

(i)  In  connection  with  the  delivery  of 
any  health  care  item  or  service, 
including  the  performance  of 
management  or  administrative  services 
relating  to  the  delivery  of  such  items  or 
services,  or 

(ii)  With  respect  to  any  act  or 
omission  in  a  health  care  program,  other 
than  Medicare  and  a  State  health  care 
program,  operated  by,  or  financed  in 
whole  or  in  part  by,  any  Federal,  State 
or  local  government  agency;  or 

(2)  Fraud,  theft,  embezzlement,  breach 
of  fiduciary  responsibility,  or  other 
financial  misconduct  with  respect  to 
any  act  or  omission  in  a  program,  other 
than  a  health  care  program,  operated  by 
or  financed  in  whole  or  in  part  by  any 
Federal,  State  or  local  government 
agency. 

(b)  Length  of  exclusion.  •  *  • 
•        •        *        *        * 

(2)  Any  of  the  following  factors  may 
be  considered  to  be  aggravating  and  a 
basis  for  lengthening  the  period  of 
exclusion — 


(iv)  The  sentence  imposed  bythe 
court  included  incarceration; 

(v)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal,  • 
civil  or  administrative  wrongdoing;  or 

(vi)  Whether  the  individual  or  entity 
was  convicted  of  other  oRienses  besides 
those  which  formed  the  basis  for  the 
exclusion,  or  has  been  the  subject  of  any 
other  adverse  action  by  any  Federal, 
State  or  local  government  agency  or 
board,  if  the  adverse  action  is  based  on 
the  same  set  of  circumstances  that 
serves  as  the  basis  for  the  imposition  of 
the  exclusion. 

(3)  Only  the  following  factors  may  be 
considered  as  mitigating  and  a  basis  for 
reducing  the  period  of  exclusion — 

(i)  The  individual  or  entity  was 
convicted  of  3  or  fewer  offenses,  and  the 
entire  amoimt  of  financial  loss  to  a 
government  program  or  to  other 
individuals  or  entities  due  to  the  acts 
that  resulted  in  the  conviction  and 
similar  acts  is  less  than  $1,500; 

*  *        •        *        • 

(iii)  The  individual's  or  entity's 
cooperation  with  Federal  or  State 
officials  resulted  in — 

(A)  Others  being  convicted  or 
excluded  from  Medicare,  Medicaid  and 
all  other  Federal  health  care  programs, 

(B)  Additional  cases  being 
investigated  or  reports  being  issued  by 
the  appropriate  law  enforcement  agency 
identifying  program  vulnerabilities  or 
weaknesses,  or 

(C)  The  imposition  of  a  civil  money 
penalty  against  others;  or 

*  •        •        *        • 

6.  Section  1001.301  is  amended  by 
republishing  introductory  paragraph 
(b)(2);  revising  paragraphs  (b)(2)(iv)  and 
(v);  by  adding  a  new  paragraph 
(b)(2)(vi);  by  republishing  introductory 
paragraph  (b)(3);  and  by  revising 
paragraph  (b)(3)(ii)  to  read  as  follows: 

§  1001.301    Conviction  relating  to 
otwtruetion  of  an  (.nvsstigation. 

*  •        •        *        • 

(b)  Length  of  exclusion.  •  *  * 

*  *       •        •        • 

(2)  Any  of  the  following  factors  may 
be  considered  to  be  aggravating  and  a 
basis  for  lengthening  the  period  of 
exclusion — 

*  *        •        •        * 

(iv)  The  sentence  imposed  by  the 
court  included  incarceration; 

(v)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing;  or 

(vi)  Whether  the  individual  or  entity 
was  convicted  of  other  offenses  besides 
those  which  formed  the  basis  for  the 
exclusion,  or  has  been  the  subject  of  any 
other  adverse  action  by  any  Federal, 


State  or  local  government  agency  or 
board,  if  the  adverse  action  is  based  on 
the  same  set  of  circiunstances  that 
serves  as  the  basis  for  the  imposition  of 
the  exclusion. 

(3)  Only  the  following  factors  may  be 
considered  as  mitigating  and  a  basis  for 
reducing  the  period  of  exclusion — 

(ii)  The  individual's  or  entity's 
cooperation  with  Federal  or  State 
officials  resulted  in — 

(A)  Others  being  convicted  or 
excluded  from  Medicare,  Medicaid  and 
all  other  Federal  health  care  programs, 

(B)  Additional  cases  tieing 
investigated  or  reports  being  issued  by 
the  appropriate  law  enforcement  agency 
identifying  program  vulnerabilities  or 
weaknesses,  or 

(C)  The  imposition  of  a  civil  money 
penalty  against  others;  or 
***** 

7.  Section  1001.401  is  amended  by 
revising  the  section  heading;  revising 
paragraph  (a);  by  republishing 
introductory  paragraph  (c)(2);  by 
revising  paragraphs  (c)(2)(iii)  and  (iv); 
by  adding  a  new  paragraph  (c)(2)(v);  by 
republishing  introductory  paragraph 
(c)(3);  and  by  revising  paragraph  (c)(3)(i) 
to  read  as  follows: 

§  1001 .401    Misdemaanor  conviction 
relating  to  controlled  substanoas. 

(a)  Circumstance  for  exclusion.  The 
OIG  may  exclude  an  individual  or  entity 
convicted  under  Federal  or  State  law  of 
a  misdemeanor  relating  to  the  unlawful 
manufacture,  distribution,  prescription 
or  dispensing  of  a  controlled  substance, 
as  defined  imder  Federal  or  State  law. 
This  section  applies  to  any  individual  or 
entity  that — 

(1)  Is,  or  has  ever  been,  a  health  care 
practitioner,  provider  or  supplier; 

(2)  Holds  or  has  held  a  direct  or 
indirect  ownership  or  control  interest, 
as  defined  in  section  1124(a)(3)  of  the 
Act,  in  an  entity  that  is  a  health  care 
provider  or  supplier,  or  is  or  has  been 
an  officer,  director,  agent  or  managing 
employee,  as  defined  in  section  1126(b) 
of  the  Act,  of  such  an  entity;  or 

(3)  Is,  or  has  ever  been,  employed  in 
any  capacity  in  the  health  care  industry. 
***** 

{c)  Length  of  exclusion.  *  *  * 
(2)  Any  of  the  following  factors  may  . 
be  considered  to  be  aggravating  and  a 
basis  for  lengthening  the  period  of 
exclusion — 


(iii)  The  sentence  imposed  by  the 
court  included  incarceration; 

(iv)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing;  or 
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(v)  whether  the  individual  or  entity 
was  convicted  of  other  offenses  besides 
those  which  formed  the  basis  for  the 
exclusion,  or  has  been  the  subject  of  any 
other  adverse  action  by  any  other 
Federal,  State  or  local  government 
agency  or  board,  if  the  adverse  action  is 
based  on  the  same  set  of  circumstances 
that  serves  as  the  basis  for  the 
imposition  of  the  exclusion. 

(3)  Only  the  following  factors  may  be 
considered  as  mitigating  and  a  basis  for 
shortening  the  period  of  exclusion — 

(i)  The  mdividual's  or  entity's       i 
cooperation  with  Federal  or  State 
officials  resulted  in — 

(A)  Others  being  convicted-or 
excluded  from  Medicare,  Medicaid  and 
all  other  Federal  health  care  programs, 

(B)  Additional  cases  being 
investigated  or  reports  being  issued  by 
the  appropriate  law  enforcement  agency 
identifying  program  vulnerabilities  or 
weaknesses,  or 

(C)  The  imposition  of  a  civil  money 
penalty  against  others;  or 
***** 

8.  Section  1001.501  is  amended  by 
revising  paragraph  (b)(1):  republishing 
introductory  paragraph  (b)(2),  revising 
paragraphs  (b)(2)(ii)  and  (iii),  and 
adding  a  new  paragraph  (b){2)(iv);  by 
republishing  introductory  paragraph 
(b)(3)  and  revising  paragraph  (b)(3)(i); 
and  by  deleting  paragraph  (c)  to  read  as 
follows: 

S 1001 .501    License  revocation  or 
suspension. 

*  *        *        •        • 

(b)  Length  of  exclusion.  (1)  An 
exclusion  imposed  in  accordance  with 
this  section  will  not  be  for  a  period  of 
time  less  than  the  period  during  which 
an  individual's  or  entity's  license  is 
revoked,  suspended  or  otherwise  not  in 
effect  as  a  result  of,  or  in  connection 
with,  a  State  licensing  agency  action. 

(2)  Any  of  the  foUovnng  factors  may 
be  considered  aggravating  and  a  basis 
for  lengthening  the  period  for 
exclusion — 

•  *        •        •        • 

(ii)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing; 

(iii)  The  acts,  or  similar  acts,  had  or 
could  have  had  a  significant  adverse 
impact  on  the  financial  integrity  of  the 
programs;  or 

(iv)  The  individual  or  6ntity  has  been 
the  subject  of  any  other  adverse  action 
by  any  other  Federal,  State  or  local 
government  agency  or  board,  if  the 
adverse  action  is  based  on  the  same  set 
ef  circumstances  that  serves  as  the  basis 
for  the  imposition  of  the  exclusion. 

(3)  Only  if  any  of  the  aggravating 
factors  listed  in  paragraph  (b)(2)  of  this 


section  justifies  a  longer  exclusion  may 
mitigating  factors  be  considered  as  a 
basis  for  reducing  the  period  of 
exclusion  to  a  period  not  less  than  that 
set  forth  in  paragraph  (b)(1)  of  this 
section.  Only  the  following  factors  may 
be  considered  mitigating — 

(i)  The  individual's  or  entity's 
cooperation  with  a  State  licensing 
authority  resulted  in — 

(A)  The  sanctioning  of  other 
individuals  or  entities,  or 

(B)  Additional  cases  being 
investigated  or  reports  being  issued  by 
the  appropriate  law  enforcement  agency 
identifying  program  vulnerabilities  or 
weaknesses;  or 
***** 

9.  Section  1001.601  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 001 .601    Exclusion  or  suspension  under 
a  Federal  or  State  health  care  program. 

***** 

(b)  Length  of  exclusion.  (1)  An 
exclusion  imposed  in  accordance  with 
this  section  will  not  be  for  a  period  of 
time  less  than  the  period  during  which 
the  individual  or  entity  is  excluded  or 
suspended  from  a  Federal  or  State 
health  care  program. 

(2)  Any  of  the  following  factors  may 
be  considered  aggravating  and  a  basis 
for  lengthening  the  period  of 
exclusion — 

(i)  The  acts  that  resulted  in  the 
exclusion,  suspension  or  other  sanction 
under  Medicare,  Medicaid  and  all  other 
Federal  health  care  programs  had,  or 
could  have  had,  a  significant  adverse 
impact  on  Federal  or  State  health  care 
programs  or  the  beneficiaries  of  those 
programs  or  other  individuals; 

(ii)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing;  or 

(iii)  The  individual  or  entity  has  been 
the  subject  of  any  other  adverse  action   ^ 
by  any  Federal,  State  or  local 
government  agency  or  board,  if  the 
adverse  action  is  based  on  the  same  set 
of  circumstances  that  serves  as  the  basis 
for  the  imposition  of  the  exclusion. 

(3)  Only  if  any  of  the  aggravating 
factors  set  forth  in  paragraph  (b){2Tof 
this  section  justifies  a  longer  exclusion 
may  mitigating  factors  be  considered  as 
a  basis  for  reducing  the  period  of 
exclusion  to  a  period  not  less  than  that 
set  forth  in  paragraph  (b)(1)  of  this 
section.  Only  the  following  factors  may 
be  considered  mitigating — 

(i)  The  individual's  or  entity's 
cooperation  with  Federal  or  State 
officials  resulted  in — 

(A)  The  sanctioning  of  other 
individuals  or  entities,  or 

(B)  Additional  cases  being 
investigated  or  reports  being  issued  by 


the  appropriate  law  enforcement.agency 
identifying  program  vulnerabilities  or 
weaknesses;  or 

(ii)  Alternative  sources  of  the  types  of 
health  care  items  or  services  furnished 
by  the  individual  or  entity  are  not 
available.  ' 

(4)  If  the  individual  or  entity  is 
eligible  to  apply  for  reinstatement  in 
accordance  with  §1001. 300  lofthis 
part,  and  the  sole  reason  for  the  State 
denying  reinstatement  is  the  existing 
Medicare  exclusion  imposed  by  the  OIG 
as  a  result  of  the  original  State  action, 
the  OIG  will  consider  a  request  for 
reinstatement. 

10.  Section  1001.701  is  amended  by 
revising  paragraph  (d)(1);  republishing^, 
introductory  paragraph  (d)(2),  revising 
paragraphs  (d)(2)(iii)  and  (iv),  and 
adding  paragraph  (d)(2)(v)  to  read  as 
follows: 

§  1 001 .701    Excessive  claims  or  furnishing 
of  unnecessary  or  substandard  items  and 
services. 

*  *        *        •       • 

(d)  Length  of  exclusion.  (1)  An 
exclusion  imposed  in  accordance  with 
this  section  vtdll  be  for  a  period  of  3 
years,  unless  aggravating  or  mitigating 
factors  set  forth  in  paragraphs  (d)(2)  and 
(d)(3)  of  this  section  form  a  basis  for 
lengthening  or  shortening  the  period.  In 
no  case  may  the  period  be  shorter  than 
1  year  for  any  exclusion  taken  in 
accordance  with  paragraph  (a)(2)  of  this 
section. 

(2)  Any  of  the  following  factors  may 
be  considered  aggravating  and  a  basis 
for  lengthening  the  period  of 
exclusion — 

*  *        •        •        * 

(iii)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing; 

(iv)  The  violation  resulted  in  financial 
loss  to  Medicare,  Medicaid  and  all  other 
Federal  health  care  programs  of  $1,500 
or  more;  or 

(v)  The  individual  or  entity  has  been 
the  subject  of  any  other  adverse  action 
by  any  Federal,  State  or  local 
government  agency  or  board,  if  the 
adverse  action  is  based  on  the  same  set 
of  circumstances  that  serves  as  the  basis 
for  the  imposition  of  the  exclusion. 
***** 

11.  Section  1001.801  is  amended  by 
revising  paragraph  (c)(1);  and  by 
republishing  introductory  paragraph 
(c)(2),  revising  paragraphs  (c)(2)(iii)  and 
(iv),  and  adding  a  new  paragraph 
(c)(2)(v)  to  read  as  follows: 

S  1001.801    Failure  of  HMOs  and  CMPs  to 
furnish  medically  necessary  items  and 
services. 
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(c)  Length  of  exclusion.  (1)  An 
exclusion  imposed  in  accordance  with 
this  section  will  be  for  a  period  of  3 
years,  unless  aggravating  or  mitigating 
factors  set  forth  in  paragraphs  (c)(2)  and 
(c)(3)  of  this  section  form  a  basis  for 
lengthening  or  shortening  the  period. 

(2)  Any  of  the  following  factors  may 
be  considered  aggravating  and  a  basis 
for  lengthening  the  period  of 
exclusion — 
***** 

(iii)  The  entity's  failiire  to  provide  a 
necessary  item  or  service  that  had  or 
could  have  had  a  serious  adverse  e&iect; 

(iv)  Whether  the  individual  or  entity 
has  a  doounented  history  of  criminal, 
civil  or  administrative  wrongdoing;  or 

(v)  The  individual  or  entity  has  Deen 
the  subject  of  any  other  adverse  action 
by  any  Federal,  State  or  local 
govenmient  agency  or  board,  if  the 
adverse  action  is  based  on  the  same  set 
of  circumstances  that  serves  as  the  basis 
for  the  imposition  of  the  exclusion. 
***** 

12.  Section  1001.901  is  amended  by 
republishing  introductory  paragraph  (b), 
revising  paragraph  (b)(3),  redesignating 
existing  paragraph  (b)(4)  as  (b)(5),  and 
adding  a  new  paragraph  (b)(4)  to  read  as 
follows: 

§  1 001 .901    False  or  Improper  claims. 

***** 

(b)  Length  of  exclusion.  In 
determining  the  length  of  exclusion 
imposed  in  accordance  with  this 
section,  the  OIG  will  consider  the 
following  factors — 
***** 

(3)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing  (Tlie 
lack  of  any  prior  record  is  to  be 
considered  neutral); 

(4)  The  individual  or  entity  has  been 
the  subject  of  any  other  adverse  action 
by  any  Federal,  State  or  local 
government  agency  or  board,  if  the 
adverse  action  is  based  on  the  same  set 
of  circimistances  that  serves  as  the  basis 
for  the  imposition  of  the  exclusion;  or 
***** 

13.  Section  1001.951  is  amended  by 
republishing  introductory  paragraph 
(b)(1),  revising  paragraph  (b)(l)(iii}, 
redesignating  existing  paragraph 
(b)(l)(iv)  as  (b)(l)(v),  and  adding  a  new 
paragraph  (b)(l)(iv)  to  read  as  follows: 


i  1001.951    Fraud  and  kiclcbacics  and 
prohibited  activities.   . 


(b)  Length  of  exclusion.  (1)  The 
following  factors  will  be  considered  in 
determining  the  length  of  exclusion  in 
accordance  with  this  section — 


(iii)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing  (The 
lack  of  any  prior  record  is  to  be 
considered  neutral); 

(iv)  The  individual  or  entity  has  been 
the  subject  of  any  other  adverse  action 
by  any  Federal,  State  or  local 
government  agency  or  board,  if  the 
adverse  action  is  based  on  the  same  set 
of  circumstances  that  serves  as  the  basis 
for  the  imposition  of  the  exclusion;  or 


f  1001.953    [Removed] 

14.  Section  1001.953  is  removed. 

15.  A  new  section  1001.1051  is  added 
to  read  as  follows: 

S  1001.1051    Exclusion  of  Individuals  with 
ownership  or  control  interest  In  sanctioned 
entities. 

(a)  Circumstance  for  exclusion.  The 
OIG  may  exclude  any  individual  who — 

(1)  Has  a  direct  or  indirect  ownership 
or  control  interest  in  a  sanctioned 
entity,  and  who  knows  or  should  know 
(as  defined  in  section  1128A(i)(6)  of  the 
Act)  of  the  action  constituting  the  basis 
for  the  conviction  or  exclusion  set  forth 
in  paragraph  (b)  of  this  section;  or 

(2)  Is  an  officer  or  managing  employee 
(as  defined  in  section  1126(b)  of  the  Act) 
of  such  an  entity. 

(b)  For  purposes  of  paragraph  (a)  of 
this  section,  thelerm  "sanctioned 
entity"  means  an  entity  that — 

(1)  Has  been  convicted  of  any  offense 
described  in  §§  1001.101  through 
1001.401  of  this  part;  or 

(2)  Has  been  terminated  or  excluded 
from  participation  in  Medicare, 
Medicaid  and  all  other  Federal  health 
care  programs. 

(c)  Length  of  exclusion.  (1)  If  the 
entity  has  been  excluded,  the  length  of 
the  individual's  exclusion  will  be  for 
the  same  period  as  that  of  the 
sanctioned  entity  with  which  the 
individual  has  the  prohibited 
relationship. 

(2)  If  the  entity  was  not  excFuded,  the 
length  of  the  individual's  exclusion  will 
be  determined  by  considering  the 
factors  that  would  have  been  considered 
if  the  entity  bad  been  excluded. 

(3)  An  individual  excluded  under  this 
section  niay  apply  for  reinstatement  in 
accordance  with  the  procedures  set 
forth  in  §  1001.3001. 

16.  Section  1001.1101  is  amended  by 
republishing  the  introductory  text  of  (b) 
and  revising  paragraph  (b)(3)  to  read  as 
follows: 

i  1001.1101    Faili»e  to  disclose  certain 
information. 

*        •        *        •       • 

(b)  Length  of  exclusion.  The  following 
factors  will  be  considered  in 


determining  the  length  of  an  exclusion 
imder  this  section — 

***** 

(3)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 

•  civil  or  administrative  wrongdoing  (The 
lack  of  any  prior  record  is  to  be 
considered  neutral); 
***** 

17.  Section  1001.1201  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

f  1001.1201    Failure  to  provide  payment 
information. 

***** 

(b)  •  •  •  * 

(4)  Whether  the  individual  or  entity 
has  a  documented  history.of  criminal, 
dvil  or  administrative  wrongdoing  CHie 
lack  of  any  prior  record  is  to  be 
considered  neutral);  and 
***** 

18.  Section  1001.1301  is  amended  by 
revising  paragraph  (b)(2)(iv)  to  read  as 
follows: 

i  1001.1301    FaHure  to  grant  hnmedtals 


(b)  *  *  • 

(2)  •  •  • 

(iv)  Whether  the  entity  has  a 
documented  history  of  criminal,  civil  or 
administrative  wrongdoing  (The  lack  of 
any  prior  record  is  to  be  considered 
neutral). 


19.  Section  1001.1401  is  amended  by 
revising  paragraph  (b)(5)  to  read  as 
follows: 

11001.1401    Violations  of  PPS  corrective 
actloa 


{!b]  Length  of  exclusion.  *  *  * 
(5)  Whether  the  individual  or  entity 
has  a  documented  history  of  criminal, 
civil  or  administrative  wrongdoing  (The 
lack  of  any  prior  record  is  to  be 
considered  neutral). 

20.  Section  1001.1601  is  amended  by 
revising  paragraph  (b)(l](iv)  to  read  as 
follows: 

$1001.1601    Violations  of  the  limitations  on 
physician  charges. 

***** 

(b)  Length  of  exclusion.  (1)  *  *  * 
(iv)  Whether  the  physician  has  a 
documented  history  of  criminal,  civil  or 
administrative  wrongdoing  (The  lack  of 
any  prior  record  is  to  be  considered 
neutral);  and 
***** 

21.  Section  1001.1701  is  amended  by 
revising  paragraph  (c)(l)(v)  to  read  as 
follows: 
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§  1 001 .1 701  Billing  for  services  of 
assistant  at  surgery  during  cataract 
operations. 

•  «        •        •        • 

[c)  Length  of  exclusion.  (1)  *  *  * 
(v)  Whether  the  physician  has  a  , 

documented  history  of  criminal,  civil  or 
administrative  wrongdoing  (The  lack  of 
any  prior  record  is  to  be  considered 
neutral);  and 
»        »        *        *        « 

22.  Section  1001.1901  is  amended  by 
revising  paragraphs  (b)(1),  (b)(3)  and 
(c)(3);  (i)  (ii)  and  (iii)  redesignating  (c)(4) 
as  (c)(5)  and  revising  paragraph 
(c)(5)(ii);  and  by  adding  a  new 
paragraph  (c)(4)  to  read  as  follows: 

§  1 001 .1 901    Scope  and  effect  of  exclusion. 

•  *        *        •        • 

(b)  Effect  of  exclusion  on  excluded 
individuals  and  entities.  (1)  Unless  and 
imtil  an  individual  or  entity  is 
reinstated  into  the  Medicare  program  in 
accordance  with  subpart  F  of  this  part, 
no  payment  will  be  made  by  Medicare, 
Medicaid  and  all  other  Federal  health 
care  programs  for  any  item  or  service 
furnished,  on  or  after  the  effectiye  date 
speciHed  in  the  notice  period,  by  an 
excluded  individual  or  entity,  or  at  the 
medical  direction  or  on  the  prescription 
of  a  physician  or  other  authorized 
individual  who  is  excluded  when  the 
individual  or  entity  furnishing  such 
item  or  service  knew,  or  had  reason  to 
know,  of  the  exclusion.  This  section 
applies  regardless  of  whether  air 
individual  or  entity  has  obtained  a 
program  provider  number  or  equivalent, 
either  as  an  individual  or  as  a  member 
of  a  group,  prior  to  being  reinstated. 

•  *        •        •        • 

(3)  An  excluded  individual  or  entity 
that  submits,  or  causes  to  be  submitted, 
claims  for  items  or  services  furnished 
during  the  exclusion  period  is  subject  to 
civil  money  penalty  liability  imder 
section  1128A(a)(l)(D)  of  the  Act,  and 
criminal  liability  imder  section 
1128B(a)(3)  of  the  Act  and  other 
provisions.  In  addition,  submitting 
claims,  or  causing  claims  to  be 
submitted  or  payments  to  &e  made  for 
items  or  services  furnished,  ordered  or 
prescribed,  including  administrative 
and  management  services  or  salary,  may 
serve  as  the  basis  for  denying 
reinstatement  to  the  programs. 

(c)  Exceptions  to  paragraph  (b)(1)  of 
this  section.  *  *  *_ 

(3)«   *  • 

(i)  Inpatient  institutional  services 
furnished  to  an  individual  who  was 
admitted  to  an  excluded  institution 
before  the  date  of  the  exclusion, 

(ii)  Home  health  services  and  hospice 
care  furnished  to  an  individual  under  a 


plan  of  care  established  before  the 
effective  date  of  the  exclusion,  and 

(iii)  Any  health  care  items  that  are 
ordered  by  a  practitioner,  provider  or 
supplier  from  an  excluded  manufacturer 
before  the  effective  date  of  the  exclusion 
and  delivered  within  30  days  of  the 
effective  date  of  such  exclusion.  (For  the 
period  October  2, 1998  to  October  4, 
1999)  payment  may  be  made  under 
Medicare  or  a  State  health  care  program 
for  up  to  60  days  after  the  effective  date 
of  the  exclusion  for  any  health  care 
items  that  are  ordered  by  a  practitioner, 
provider  or  supplier  from  an  excluded 
manufacturer  before  the  effective  date  of 
such  exclusion  and  delivered  within  60 
days  of  the  effect  of  the  exclusion.) 

(4)  HCFA  will  not  pay  any  claims 
submitted  by,  or  for  items  or  services 
ordered  or  prescribed  by,  an  excluded 
provider  for  dates  of  service  15  days  or 
more  after  the  notice  of  the  provider's 
exclusion  was  mailed  to  the  supplier. 

(5)  *  •  * 

(ii)  Notwithstanding  paragraph 
(c)(5)(i)  of  this  section,  no  claim  for 
emergency  items  or  services  will  be 
payable  if  such  items  or  services  were 
provided  by  an  excluded  individual 
who,  through  an  employment, 
contractual  or  any  other  arrangement, 
routinely  provides  emergency  health 
care  items  or  services. 

23.  Section  1001.2001  is  revised  to 
read  as  follows: 

§  1 001 .2001    Notice  of  intent  to  exclude. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  if  the  OIG  proposes 
to  exclude  an  individual  or  entity  in 
accordance  with  subpart  C  of  this  part, 
or  in  accordance  with  subpart  B  of  this 
part  where  the  exclusion  is  for  a  period 
exceeding  5  years,  it  will  send  written 
notice  of  its  intent,  the  basis  for  the 
proposed  exclusion  and  the  potential 
effect  of  an  exclusion.  Within  30  days  of 
receipt  of  notice,  which  will  be  deemed 
to  be  5  days  after  the  date  on  the  notice, 
the  individual  or  entity  may  submit 
documentary  evidence  and  written 
argument  concerning  whether  the 
exclusion  is  warranted  and  any  related 
issues.  In  conjunction  with  this 
submission,  an  individual  or  entity  may 
request  an  opportunity  to  present  oral 
argument  to  an  OIG  officii. 

(b)  Exception.  If  the  OIG  proposes  to 
exclude  an  individual  or  entity  imder 
the  provisions  of  §§  1001.1301, 
1001.1401  or  1001.1501  of  this  part, 
paragraph  (a)  of  this  section  will  not 
apply. 

(c)  If  an  entity  has  a  provider 
agreement  imder  section  1866  of  the 
Act,  and  the  OIG  proposes  to  terminate 
that  agreement  in  accordance  vtrith 
section  1866(b)(2)(C)  of  the  Act,  the 


notice  provided  for  in  paragraph  (a)  of 
this  section  will  so  state. 

24.  Section  1001.2002  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§1001.2002    Notice  of  exclusion. 

»        »        *        •        •  ■ 

(e)  No  later  than  15  days  prior  to  the 
final  exhibit  exchanges  required  under 
§  1005.8  of  this  chapter,  the  OIG  may 
amend  its  notice  letter  if  information 
comes  to  light  that  justiHes  the 
imposition  of  a  different  period  of 
exclusion  other  than  the  one  proposed 
in  the  original  notice  letter. 

25.  Section  1001.2003  is  amended  by 
revising  introductory  paragraph  (a)  to 
read  as  follows: 

§  1 001 .2003    Notice  of  proposal  to  exclude. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  if  the  OIG  proposes 
to  exclude  an  individual  or  entity  in 
accordance  with  §§  1001.901, 1001.951, 
1001.1601  or  1001.1701,  it  will  send 
written  notice  of  this  decision  to  the 
affected  individual  or  entity.  The 
written  notice  will  provide  the  same 
information  set  forth  in  §  lOpl. 2002(c). ' 
If  an  entity  has  a  provider  agreement 
under  section  1866  of  the  Act,  and  the 
OIG  also  proposes  to  terminate  that 
agreement  in  accordance  with  section 
1866(b)(2)(C)  of  the  Act,  the  notice  vfill 
so  indicate.  The  exclusion  will  be 
effective  60  days  after  the  receipt  of  the 
notice  (as  defined  in  §  1005.2  of  this 
chapter)  unless,  within  that  period,  the 
individual  or  entity  files  a  written 
request  for  a  hearing  in  accordance  with 
part  1005  of  this  chapter.  Such  request 
must  set  forth — 
***** 

26.  Section  1001.2006  is  amended  by 
republishing  introductory  paragraph  (a); 
revising  paragraphs  (a)(1)  and.(a)(7); 
redesignating  existing  paragraph  (a)(8) 
as  (a)(9);  and  by  adding  a  new  paragraph 
(a)(8)  to  read  as  follows: 

§  1 001 .2006    Notice  to  others  regarding 
exclusion. 

(a)  HHS  will  give  notice  of  the 
exclusion  and  the  effective  date  to  the 
public,  to  beneficiaries  (in  accordance 
with  §  1001.1901(c)),  and,  as 
appropriate,  to — 

(1)  Any  entity  in  which  the  excluded 
individual  is  known  to  be  serving  as  an 
employee,  administrator,  operator,  or  in 
which  the  individual  is  serving  in  any 
other  capacity  and  is  receiving  payment 
for  providing  services  (The  lack  of  this 
notice  will  not  affect  HCFA's  ability  to 
deny  payment  for  services); 


1  nno  /Di.l/- 
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(7)  The  State  and  Area  Agencies  on 
Aging  established  under  title  m  of  the 
Older  Americans  Act; 

(8)  The  National  Practitioner  Data 
Bank. 

•        •        •        •       • 

27.  Section  1001.3001  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  1 001 .3001    Timing  aitd  method  of  raqusat 
for  reinstatement 

(a)(1)  Except  as  provided  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section  or  in  §  1001.501(b)(4)  of  this 
part,  an  excluded  individual  or  entity 
(other  than  those  excluded  in 
accordance  with  §§  1001.1001  and 
1001.1501)  may  submit  a  written 
request  for  reinstatement  to  the  OIG 
only  after  the  date  specified  in  the 
notice  of  exclusion.  Obtaining  a 
program  provider  number  or  equivalent 
does  not  reinstate  eligibility. 

28.  Section  1001.3002  is  amended  by 
revising  paragraph  (a);  republishing 
introductory  paragraph  (b),  revising 
paragraphs  (b)(3)  and  (4)  and  deleting 
paragraph  (b)(5);  and  by  revising 
introductory  paragraph  (c)  and 
paragraph  (d)  to  read  as  follows: 

f  1001.3002   Basis  tor  relnatalsment 

(a)(1)  The  OIG  will  authorize 
reinstatement  if  it  determines  that — 

(i)  The  period  of  exclusion  has 
expired; 

(ii)  There  are  reasonable  assurances 
-that  the  types  of  actions  that  formed  the 
basis  for  the  original  exclusion  have  not 
recurred  and  will  not  recur;  and 

(iii)  There  is  no  additional  basis  under 
sections  1128(a)  or  (b)  or  1128A  of  the 
Act  for  continuation  of  the  exclusion. 

(2)  Submitting  claims  or  causing 
claims  to  be  submitted  or  payments  to 
be  made  by  the  programs  for  items  or 
services  fiunished,  ordered  or 
prescribed,  including  administrative 
and  management  services  or  salary,  may 
serve  as  the  basis  for  den3dng 
reinstatement.  This  section  applies 
regardless  of  whether  an  individual  or 
entity  has  obtained  a  program  provider 
number  or  equivalent,  either  as  an 
individual  or  as  a  member  of  a  group, 
prior  to  being  reinstated. 

(b)  In  making  the  reinstatement 
determinaticm.  the  OIG  will  consider— 
•        •        •        •        • 

(3)  Whether  all  fines,  and  all  debts 
due  and  owing  (including 
overpayments)  to  any  Federal.  State  or 
local  government  that  relate  to 
Medicare.  Medicaid  and  all  other 
Federal  health  care  programs,  have  been 
paid  or  satisfactory  arrangements  have 


been  made  to  fulfill  these  obligations; 
and 

(4)  Whether  HCFA  has  determined 
that  the  individual  or  entity  complies 
with,  or  has  made  satisfactory 
arrangements  to  fulfill,  all  of  the 
applicable  conditions  of  participation  or 
supplier  conditions  for  coverage  under 
the  statutes  and  regulations. 

(c)  If  the  OIG  determines  that  the 
criteria  in  paragraphs  (a)(l)(ii)  and  (iii) 
of  this  section  have  been  met,  an  entity 
excluded  in  accordance  with 

§  1001.1001  will  be  reinstated  upon  a 
determination  by  the  OIG  that  the 
individual  whose  conviction,  exclusion 
or  civil  money  penalty  was  the  basis  for 
the  entity's  exclusion — 
•        •        •        *        * 

(d)  Reinstatement  will  not  be  effective 
until  the  OIG  grants  the  request  and 
provides  notice  imder  §  1001.3003(a)  of 
this  part.  Reinstatement  will  be  effective 
as  provided  in  the  notice. 


PART  1002-[AMENDED] 

C.  Part  1002  is  amended  as  follows: 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

Anthoritjr:  42  U.S.C.  1302. 1320a-3, 
1320a-5, 1320B-7. 1396{aH4)(A),  1396(p)(l), 
1396a(30),  1396a(39),  1396b(a)(6), 
1396l>(b)(3),  1396b(i)(2)  and  1396b(q). 

2.  Section  1002.3  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)(2),  and  by  adding  a  new 
paragraph  (b)(3)  to  read  as  follows: 

f1002.3    Disclosure  by  provtdsrs  and  SMS 


furnishing  services  under  a  waiver 
approved  under  section  1915(b)(1)  of 
the  Act,  if  such  organization  or  entity — 

(1)  Could  be  excluded  under 

§  1001.1001  or  §  1001.1051  of  this 
chapter,  or 

(2)  Has,  directly  or  indirectly,  a 
substantial  contractual  relationship  with 
an  individual  or  entity  that  could  be 
excluded  under  §  1001.1001  or 
§1001.1051  of  this  chapter. 
***** 

4.  Section  1002.211  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

11002.211    Eftsct  ol  sxcliisioa 

(a)  Denial  of  payment.  Except  as 
provided  for  in  §  1001.1901(c)(3),  (c)(4) 
and  (c)(5)(i)  of  this  chapter,  no  payment 
may  be  made  by  the  State  agency  for  any 
item  or  service  furnished  on  or  after  the 
effective  date  specified  in  the  notice  by 
an  excluded  individual  or  entity,  or  at 
the  medical  direction  or  oa  the 
prescription  of  a  physician  who  is 
excluded  when  a  person  furnishing 
such  item  or  service  knew>  or  had 
reason  to  know,  of  the  exclusion. 


PART  1005— [AMENDED] 

D.  Part  1005  is  amended  as  follows: 

1.  The  authority  citation  for  part  1005 
continues  to  read  as  follows: 

Authority:  42  U.S.C  405(a).  40S(b),  1302, 
1320a-7, 13208-7a  and  1320c-5. 

2.  Section  1005.15  is  amended  by 
revising  introductory  paragraph  (fMl)  to 
read  as  follows: 

{1006.15   The  hsartng  and  iMirdsn  of 


(b)  Notification  to  Inspector  General. 


(2)  The  agency  must  promptly  notify 
the  Lispector  General  of  any  action  it 
takes  on  the  provider's  application  for 
participation  in  the  proraam. 

(3)  liie  agency  must  also  promptly 
notify  the  Inspector  General  of  any 
action  it  takes  to  limit  the  ability  of  an 
individual  or  entity  to  participate  in  its 
program,  regardless  of  what  such  an 
action  is  caUed.  lliis  includes,  but  is  not 
limited  to,  suspension  actions, 
settlement  agreements  and  situations 
where  an  individual  cff  entity 
volimtarily  withdraws  from  the  program 
to  avoid  a  formal  sanction. 

•        •        •        •        * 

3.  Section  1002.203  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

11002.203    Mandatory  sxclijsion. 

(a)  The  State  agency,  in  order  to 
receive  Federal  financial  participation 
(FFP).  must  provide  that  it  will  exclude 
from  participation  any  HMO,  or  entity 


(f)(1)  A  hearing  under  this  part  is  not 
limited  to  specific  items  and  . 
information  set  forth  in  the  notice  letter 
to  the  petitioner  or  respondent.  Subject 
to  the  IS-day  requirement  under 
§  1005.8,  additional  items  and 
information,  including  aggravating  or 
mitigating  circumstances  that  arose  or 
became  fcaown  subsequent  to  the 
issuance  of  the  notice  letter,  may  be 
introduced  by  either  party  during  its 
case'in-chief  unless  such  information  or 
items  are — 

•  •       •        •       • 

3.  Section  1005.21  is  amendctd  by 
revising  paragraphs  (k)(2)  and  (3)  to  read 
as  follows: 

f  1008.21.    Appeal  to  DAB. 

•  •        •        •        * 

(2)  In  compliance  with  28  U.S.C 
2112(a),  a  copy  of  any  petition  for 
judidaJ  review  filed  in  any  U.S.  Court 
of  Appeals  challengiiig  a  final  action  of 
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the  DAB  will  be  sent  by  certified  mail, 
return  receipt  requested,  to  the  Chief 
Counsel  to  the  IG.  The  petition  copy 
will  be  time-stamped  by  the  clerk  of  the 
court  when  the  original  is  filed  with  the 
court. 

(3)  If  the  Chief  Counsel  to  the  IG 
receives  two  or  more  petitions  within  10 
days  after  the  DAB  issues  its  decision, 
the  Chief  Counsel  to  the  IG  will  notify 
the  U.S.  Judicial  Panel  on  Multidistrict 
Litigation  of  any  petitions  that  were 
received  within  the  10-day  period. 

Dated:  March  11, 1998. 
June  Gibbs  Brown, 

Inspector  General,  Department  of  Health  and 
Human  Services. ' 

Approved:  April  13, 1998. 
Donna  E.  ShaUla, 
Secretary. 
IFR  Doc.  98-23462  Filed  &-2&-98;  4:23pm] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Doclwt  No.  PS-117;  AmdL  19&-«^ 

RIN2137-AC87 

Low-Stress  Hazardous  Liquid 
Pipelines  Serving  Plants  and  Terminals 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  final  rule  excludes  from 
RSPA's  safety  standards  for  hazardous 
liquid  pipelines  low-stress  pipelines 
regulated  for  safety  by  the  U.S.  Coast 
Guard  and  low-stress  pipelines  less  than 
1  mile  long  that  serve  certain  plants  and 
transportation  terminals  without 
crossing  an  offshore  area  or  a  waterway 
ciurently  used  for  commercial 
navigation.  RSPA  previously  stayed 
enforcement  of  the  standards  against 
these  pipelines  to  mitigate  compliance 
difBculties  that  did  not  appear 
warranted  by  the  safety  risk.  The  rule 
change  conforms  the  standards  with  this 
enforcement  policy  and  eliminates 
duplicative  and  unnecessarily 
burdensome  regulation. 
EFFECTIVE  DATE:  October  2. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  L.M. 
Furrow  at  (202)366-4559  or 
furrowl@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1994,  in  response  to  a  new  pipeline 
safety  law  (49  U.S.C.  60102(k)),  RSPA 


amended  the  hazardous  liquid  pipeline 
safety  standards  in  49  CFR  Part  195  to 
cover  certain  low-stress  pipelines  (59  FR 
35465;  July  12. 1994).  A  low-stress 
pipeline  is  a  pipeline  that  operates  in  its 
entirety  at  a  stress  level  of  20  percent  or 
less  of  the  specified  minimum  yield 
strength  of  the  line  pipe  (§  195.3). 
Except  for  onshore  rural  gathering  lines 
and  gravity-powered  lines,  the  following 
categories  of  low-stress  pipelines  were 
brought  under  the  standards:  (1) 
Offshore  pipelines;  (2)  onshore 
pipelines  that  transport  highly  volatile 
liquids;  (3)  onshore  pipelines  located 
outside  nual  areas;  and  (4)  onshore 
pipelines  located  in  waterways 
currently  used  for  commercial 
navigation  (§  195.1(b)(3)). 

Interfacility  transfer  lines  comprised 
the  largest  percentage  of  low-stress 
pipelines  brought  under  Part  195.  These 
lines  move  hazardous  liquids  for  short 
distances  between  truck,  rail,  and  vessel 
transportation  terminals,  manufacturing 
plants  (including  petrochemical  plants), 
and  oil  refineries,  or  between  these 
facilities  and  associated  storage  or  long- 
distance pipeline  transportation. 

Information  in  the  rulemaking  docket 
showed  that  bringing  interfacility 
transfer  lines  into  full  compliance  with 
Part  195  would  be  difficult  for  many 
operators.  The  primary  difficulty  was 
that  transfer  lines  are  not  customarily 
installed  and  operated  according  to  Part 
195  standards.  For  example,  considering 
their  short  length  and  low  operating 
stress,  additional  pipe  wall  thickness  is 
often  used  to  resist  expected  corrosion 
instead  of  cathodic  protection  as  Part 
195  requires.  Because  of  this  and  other 
disparities,  operators  were  allowed  to 
delay  compliance  of  their  existing  lines 
until  July  12.  1996  (§  195.1(c)). 

Before  the  compliance  deadline, 
interfacility  transfer  line  operators  and 
their  Washington  representatives 
continued  to  argue  that  meeting  Part  195 
requirements  would  not  bring 
commensiuBte  safety  benefits.  The 
operators  were  particularly  concerned 
about  the  strain  on  resources  and 
potential  adverse  effects  of  having  to 
meet  the  separate  federal  regulatory 
regimes  of  RSPA.  the  Occupational 
Safety  and  Health  Administration 
(OSHA),  and  the  U.S.  Coast  Guard. 

The  operators  explained  that 
segments  of  interfacility  transfer  lines 
on  facility  grounds  are  subject  to 
O^HA's  Process  Safety  Management 
standards  (29  CFR  1910.119). 
Compliance  with  these  standards  afliects 
operation  of  the  off-grounds  segments 
that  come  under  Part  195.  Similarly, 
compliance  with  Part  195  on  off- 
grounds  segments  would  affect 
operation  of  the  on-groimds  segments. 


Operators  said  this  overlapping  effect 
would  result  in  analogous 
administrative  costs  for  records, 
procedures,  and  manuals.  Worse  yet  it 
would  create  opportunities  for  mistakes 
when  operating  personnel  have  to  meet 
different  requirements  with  similar 
objectives.  In  addition,  for  transfer  lines 
between  vessels  and  marine 
transportation-related  facilities,  the  U.S. 
Coast  Guard  safety  regulations  (33  CFR 
Parts  154  and  156}  would  compound  the 
overlap  problem.  Not  only  would 
applying  Part  195  to  these  marine 
terminal  transfer  lines  duplicate  agency 
efforts  within  DOT,  it  also  would  leave 
the  industry  uncertain  which  DOT 
safety  standards  apply  in  particular 
instances. 

At  the  same  time,  we  began  to  realize 
that  carrying  out  adequate  compliance 
inspections  on  interfacility  transfer  lines 
would  require  a  significant  increase  in 
resources.  We  estimated  that  about 
11,000  miles  of  low-stress  pipelines 
were  brought  under  Part  195,  with  over 
a  third  of  the  mileage  composed  of  short 
interfacility  transfer  lines.  Just  the  job  of 
finding  and  educating  the  many 
operators  of  these  short  lines  would 
likely  be  a  major,  protracted  effort. 

In  consideration  of  these  industry  and 
government  compliance  difficulties  and 
the  limited  public  risk  involved,  we 
concluded  that  the  potential  benefits  of 
complying  with  Part  195  did  not  justify 
the  expense  for  certain  short 
interfacility  transfer  lines  and  lines 
regulated  by  the  Coast  Guard. 
Consequently,  we  announced  a  stay  of 
enforcement  of  Part  195  against  these 
lines  (61  FR  24245;  May  14, 1996).  The 
stay  applied  to  low-stress  pipelines  that 
are  regulated  by  the  Coast  Guard  or  that 
extend  less  than  1  mile  outside  plant  or 
terminal  groimds  without  crossing  an 
offshore  area  or  any  waterway  used  for 
commercial  navigation. 

Following  the  stay  of  enforcement,  we 
published  a  direct  final  rule  that 
excluded  from  Part  195  interfacility 
transfer  lines  covered  by  the  stay  (62  FR 
31364;  June  9, 1997).  However,  because 
we  received  a  written  adverse  comment 
on  this  action,  we  withdrew  the  direct 
final  rule  before  it  took  effect  (62  FR 
52511;  October  8, 1997). 

Later,  based  on  the  direct  final  rule 
and  comments  we  had  received  on  it, 
we  again  sought  to  remove  the  lines 
from  Part  195  by  issuing  a  notice  of 
proposed  rulemaking  (63  FR  9993; 
February  27, 1998).  Four  persons 
submitted  comments  on  this  notice:  the 
Chemical  Manufacturers  Association, 
the  Independent  Liquid  Terminals 
Association,  the  Independent  Fuel 
Terminal  Operators  Association,  and  the 
American  Petroleum  Institute.  Each  of 
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the  commenters  supported  the  proposed 
action.  The  commenters  agreed  with  our 
assessment  that  the  limited  safety  and 
environmental  risk  of  the  lines  does  not 
warrant  applying  Part  195  standards  on 
top  of  the  existing  regulatory  coverage 
by  OSHA  and  the  Coast  Guard. 

AdTisory  Committee  Review 

We  presented  the  proposed  rule 
change,  including  risk  assessment  and 
supporting  analyses,  for  consideration 
by  the  Technical  Hazardous  Liquid 
Pipeline  Safety  Standards  Committee  at 
a  meeting  in  Washington,  D.  C.  on  May 
6, 1998.  This  statutory  advisory 
committee  reviews  all  safety  rules  RSPA 
proposes  for  hazardous  liquid  pipelines. 
The  Committee  comprises  15  members, 
representing  industry,  government,  and 
the  public,  who  are  qualified  to  evaluate 
hazardous  liquid  pipeline  safety 
standards.  The  Committee  voted  to 
recommend  adoption  of  the  proposed 
rule  without  change.  The  Committee's 
report  on  the  matter  is  available  in  the 
docket  of  this  proceeding. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Policies  and  Procedures 

The  Office  of  Management  and  Budget 
(OMB)  does  not  consider  this  action  to 
be  a  significant  regulatory  action  under 
Section  3(f)  of  Executive  Order  12866 
(58  FR  51735;  October  4, 1993). 
Therefore,  OMB  has  not  reviewed  this 
final  rule  document.  DOT  does  not 
consider  this  action  significant  under  its 
regulatory  policies  and  procedures  (44 
FR  11034;  February  26, 1979). 

RSPA  prepared  a  study  of  the  costs 
and  benefits  of  the  Final  Rule  that 
extended  Part  195  to  cover  certain  low- 
stress  pipelines  (Final  Regulatory 
Evaluation,  Docket  No.  PS-117).  That 
study,  which  encompassed  short  or 
Coast  Guard  regulated  interfacility 
transfer  lines,  showed  that  the  Final 
Rule  would  result  in  net  benefits  to 
society,  with  a  benefit  to  cost  ratio  of 
1.5. 

The  Final  Regulatory  Evaluation 
determined  costs  and  benefits  of  the 
Final  Rule  on  a  mileage  basis.  But  while 
costs  were  evenly  distributed,  most  of 
the  expected  benefits  were  projected 
from  accident  data  that  did  not  involve 
short  or  Coast  Guard  regulated 
interfacility  transfer  lines.  Since  the 
present  action  affects  only  tHese  lines,  it 
is  reasonable  to  believe  the  action  will 
reduce  more  costs  than  benefits.  Thus, 
the  present  action  should  enhance  the 
net  benefits  of  the  Final  Rule.  Because 
of  this  likely  economic  effect,  a  further 
regulatory  evaluation  of  the  Final  Rule 


in  Docket  No.  PS-117  or  of  the  present 
action  is  not  warranted. 

B.  Regulatory  Flexibility  Act 

Low  stress  interfacility  transfer  lines 
covered  by  the  present  action  are 
associated  primarily  with  the  operation 
of  refineries,  petrochemical  and  other 
industrial  plants,  and  materials 
transportation  terminals.  In  general, 
these  facilities  are  not  operated  by  small 
entities.  Nonetheless,  even  if  small 
entities  operate  low-stress  interfacility 
transfer  lines,  their  costs  will  be  lower 
because  this  action  reduces  compliance 
burdens.  Therefore,  based  on  the  facts 
available  about  the  anticipated  impact 
of  this  rulemaking  action,  I  certify, 
pursuant  to  Section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605),  that  this  rulemaking  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

C.  Executive  Orders^  13083  and  13084 

This  rule  will  not  have  a  substantial 
direct  effect  on  states,  on  the 
relationship  between  the  Federal 
Government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and  also  would 
not  significantly  or  imiquely  affect 
Indian  tribal  governments.  Therefore, 
the  consultation  requirements  of 
Executive  Orders  13083  ("Federalism") 
and  13084  ("Consultation  and 
Coordination  with  Indian  Tribal 
Governments")  do  not  apply. 
Nevertheless,  because  states  with 
hazardous  liquid  pipeline  safety 
programs  ultimately  monitor  the 
compliance  of  intrastate  pipelines  with 
the  rule,  RSPA  routinely  consults  with 
state  pipeline  safety  representatives 
during  early  stages  of  rulemaking. 

D.  Paperwork  Reduction  Act 

This  action  reduces  the  pipeline 
mileage  and  number  of  operators  subject 
to  Part  195.  Consequently,  it  reduces  the 
information  collection  burden  of  Part 
195  that  is  subject  to  review  by  OMB 
imder  the  Paperwork  Reduction  Act  of 
1995.  OMB  has  approved  the 
information  collection  requirements  of 
Part  195  through  May  31, 1999  (OMB 
No.  2137-0047). 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  unfunded 
mandates  imder  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  $100  million  or 
more  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  die  least 


burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

List  of  Subjects  in  49  CFR  Part  195 

Ammonia,  Carbon  dioxide. 
Petroleum,  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing, 
RSPA  amends  49  CFR  Part  195  as 
follows: 

1.  The  authority  citation  for  Part  195 
continues  to  read  as  follows: 

Aotliority:  49  U.S.C  5103,  60102, 60104, 
60108,  60109, 60118;  and  49  CFR  1.53. 

2.  In  §  195.1,  the  introductory  text  of 
paragraph  (b)  is  republished,  and 
paragraph  (b)(3)  is  revised  to  read  as 
follows: 

f  196.1    Applicability. 

•        •        •        •        • 

(b)  This  part  does  not  apply  to— 


(3)  Transportation  through  any  of  the 
following  low-stress  pipelines: 

(i)  An  onshore  pipeline  or  pipeline 
segment  that — 

(A)  Does  not  transport  HVL; 

(B)  Is  located  in  a  rural  area;  and 

(C)  Is  located  outside  a  waterway 
currently  used  for  commercial 
navigation; 

(iij  A  pipeline  subject  to  safety 
reeulations  of  the  U.S.  Coast  Guard;  or 

(iii)  A  pipeline  that  serves  refining, 
manufacturing,  or  truck,  rail,  or  vessel 
terminal  focilities.  if  the  pipeline  is  less 
than  1  mile  long  (measured  outside 
facility  grounds)  and  does  not  cross  an 
o^hore  area  or  a  waterway  currently 
used  for  commercial  navigation; 
•        •        •        *        • 

Issued  in  Washington,  D.C  on  August  28, 
1998. 

Kelky  S.  Coyntr, 
Administrator. 
[FR  Doc.  98-23661  Filed  9-1-98;  8:45  am) 
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Designated  Critical  Habitat;  Green  and 
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AQB4CY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule. 

SlMMARvf  Pursuant  to  the  Endangered 
Species  Act  of  1973  (ESA).  NMFS  is 
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designating  critical  habitat  for  the 
threatened  green  sea  turtle  {Chelonia 
mydas)  to  include  coastal  waters 
surrounding  Culebra  Island,  Puerto 
Rico,  and  the  endangered  hawksbill  sea 
turtle  [Eretmochelys  imbricata)  to 
include  coastal  waters  surrounding 
Mona  and  Monito  Islands,  Puerto  Rico. 
"Wiis  designation  of  critical  habitat 
provides  explicit  notice  to  Federal 
agencies  and  to  the  public  that  these 
areas  and  features  are  vital  to  the 
conservation  of  the  species. 
DATES:  Effective  October  2. 1998. 
ADDRESSES:  Requests  for  copies  of  this 
final  rule  and/or  the  Environmental 
Assessment  (EA)  should  be  addressed  to 
Barbara  Schroeder,  National  Sea  Turtle 
Coordinator,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Rogers,  301-713-1401  or 
Colleen  Coogan,  727-570-5312. 
SUPPLEMENTARY  INFORMATION: 

Background 

Green  and  hawksbill  turtles  are 
largely  restricted  to  tropical  and 
subtropical  waters.  Once  abundant 
throughout  the  Caribbean,  green  and 
hawksbill  turtle  populations  have 
diminished  significantly  fi-om  historic 
levels.  In  response  to  this  decline,  the 
green  turtle  was  listed  as  threatened 
under  the  ESA,  except  for  the  Florida 
and  Pacific  coast  of  Mexico  breeding 
populations,  which  are  listed  as 
endangered,  on  July  28. 1978  (43  FR 
32800),  and  the  hawksbill  turtle  was 
listed  as  endangered  throughout  its 
range  on  June  2, 1970  (35  FR  8495). 

Green  and  hawksbill  turtles,  as  well 
as  other  marine  turtle  species,  are  also 
protected  internationally  under  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  Without  these 
protections,  it  is  highly  unlikely  that 
either  species,  traditionally  highly 
prized  in  the  Caribbean  for  their  flesh, 
fat,  eggs,  and  shell,  would  exist  today. 

On  February  14, 1997.  NMFS 
annotmced  the  receipt  of  a  petition 
presenting  substantial  information  to 
warrant  a  review  (62  FR  6934)  to 
designate  critical  habitat  for  green 
(Chelonia  mydas)  and  hawksbill 
[Eretmochelys  imbricata)  turtles  to 
include  the  coastal  waters  surrounding 
the  islands  of  the  Culebra  Archipelago. 
At  that  time,  NMFS  also  requested 
additional  information  concerning  other 
areas  in  the  U.S.  Caribbean  where  the 
designation  of  critical  habitat  for  listed 
sea  turtles  may  be  warranted. 

On  December  19, 1997,  NMFS 
published  a  proposed  rule  (62  FR 


66584)  to  designate  critical  habitat  for 
the  green  turtle  to  include  coastal  waters 
out  to  3  nautical  miles  (nm)  siuTounding 
Culebra  Island,  Puerto  Rico,  and  for  the 
hawksbill  turtle  to  include  coastal 
waters  out  to  3  nm  surrounding  Mona 
and  Monito  Islands,  Puerto  Rico. 

NMFS  also  completed  an  EA, 
pursuant  to  the  National  Environmental 
Policy  Act,  to  evaluate  both  the 
environmental  and  economic  impacts  of 
the  proposed  critical  habitat 
designation.  The  EA  resulted  in  a 
finding  of  no  significant  impact  for  the 
proposed  action. 

Tne  proposed  rule  provided  for  a  60- 
day  public  conunent  period.  Ehiring  the 
comment  period,  public  hearings  were 
held  in  Mayaguez,  Puerto  Rico,  on 
January  26, 1998,  in  San  Juan,  Puerto 
Rico,  on  January  27, 1998,  and  in 
Culebra,  Puerto  Rico,  on  January  29, 
1998.  After  consideration  of  the  public 
comments,  NMFS  is  designating  critical 
habitat  for  green  and  hawksbill  turtles 
as  described  in  the  proposed  rule  (see 
Proposed  Critical  Habitat;  Geographic 
Extent  section  of  this  rule). 

In  accordance  with  the  July  18, 1977, 
Memorandum  of  Understanding 
between  NMFS  and  the  U.S.  Fish  and 
Wildlife  Service  (USFWS),  NMFS  was 
given  responsibility  for  sea  turtles  while 
in  the  marine  environment.  Such 
responsibility  includes  proposing  and 
designating  critical  habitat.  The 
designation  of  critical  habitat  for  sea 
turtles  while  on  land  is  the  jurisdiction 
of  the  USFWS;  therefore,  this  rule 
includes  only  marine  areas. 

Critical  Habitat  of  the  Green  Turtle 

Biological  information  for  listed  green 
turtles  can  be  found  in  the  Recovery 
Plan  for  U.S.  Population  of  Atlantic 
Green  Turtle  (NMFS  and  USFWS,  1991), 
the  most  recent  green  turtle  status 
review  (NMFS  in  prep.),  and  the 
Federal  Register  documents  of  proposed 
and  final  listing  determination  (see  40 
FR  21982,  May  20, 1975;  43  FR  32800, 
July  28, 1978).  These  documents 
include  information  on  the  status  of  the 
species,  its  life  history  characteristics 
and  habitat  requirements,  as  well  as 
projects,  activities,  and  other  factors 
affecting  the  species. 

Green  turtles  are  primarily  restricted 
to  tropical  and  subtropical  waters.  In 
U.S.  Atlantic  and  Gulf  of  Mexico  waters, 
green  turtles  are  found  fi'om 
Massachusetts  to  Texas  and  in  the  U.S. 
Virgin  Islands  and  Puerto  Rico. 
Caribbean  populations  of  green  turtles 
have  diminished  significantly  ft"om 
historical  levels,  primarily  due  to  the 
directed  turtle  fishery  that  existed  prior 
to  their  listing  under  the  ESA. 
Additionally,  researchers  have 


documented  that  habitat  loss  is  a 
primary  factor  slowing  the  recovery  of 
the  species  throughout  its  range. 
Degradation  of  seagrass  beds  has  slowed 
recovery  of  green  tiulles  in  the 
Caribbean  due  to  reduced  carrying 
capacity  of  seagrass  meadows  (Williams, 
1988).  Therefore,  the  extent  of  habitat 
required  for  foraging  green  tiutles  is 
likely  to  be  increasing  due  to  the 
reduced  productivity  of  remaining 
seagrass  beds. 

Seagrasses  are  the  principal  dietary 
component  of  juvenile  and  adult  green 
turtles  throughout  the  Wider  Caribbean 
region  (Bjomdal,  1995).  The  seagrass 
beds  of  Culebra  consist  primarily  of 
turtle  grass  [Thalassia  testudinum). 
While  seagrasses  are  distributed 
throughout  temperate  and  tropical 
latitudes,  turtle  grass  beds  are  a  tropical 
phenomenon.  In  the  Caribbean,  turtle 
grass  beds  consist  primarily  of  turtle 
grass,  but  may  include  other  species  of 
seagrass,  such  as  manatee  grass 
[Syringodium  filiforme),  shoal  grass 
(Halodule  wrightii),  and  sea  vine 
(Halophila  decipiens),  as  well  as  several 
species  of  algae  including  green  algae  of 
the  genera  Halimeda,  Caulerpa,  and 
Udotea. 

The  natal  beaches  of  Culebra's 
juvenile  green  tiutles  have  not  yet  been 
identified.  After  emerging  from  Uests  on 
natal  beaches,  post-hatchlings  may 
move  into  offshore  convergence  zones 
for  an  undetermined  length  of  time 
(Carr.  1986).  Upon  reaching 
approximately  25  to  35  cm  carapace 
length,  juvenile  green  turtles  enter 
benthic  feeding  grounds  in  relatively 
shallow,  protected  waters  (CoUazo  at  al., 
1992). 

The  importance  of  the  Culebra 
archipelago  as  green  turtle 
developmental  habitat  has  been  well 
dociunented.  Researchers  have 
established  that  Culebra  coastal  waters 
support  juvenile  and  subadult  green 
turtle  populations  and  have  confirmed 
the  presence  of  a  small  population  of 
adults  (Collazo  et  al.,  1992).  These 
findings,  together  with  information 
obtained  from  studies  conducted  in  the 
U.S.  Virgin  Islands,  have  reaffirmed  the 
importance  of  developmental  habitats 
throughout  the  eastern  portion  of  the 
Puerto  Rican  Bank  (Collazo  et  al.,  1992). 
Additionally,  the  coral  reefs  and  other 
topographic  features  within  these  waters 
provide  green  turtles  with  shelter  during 
interforaging  periods  that  serve  as  refuge 
fit>m  predafors. 

The  coastal  waters  of  Culebra  also 
provide  habitat  for  hawksbill  and 
leatherback  turtles.  Hawksbill  turtles 
forage  extensively  on  the  nearby  reefs, 
and  both  hawksbills  and  leatherbacks 
use  Culebra's  coastal  waters  to  access 
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nesting  beaches.  Culebra  and  St.  Croix 
beaches  have  the  greatest  density  of 
leatherback  nests  within  U.S.  waters. 
Culebra  seagrasses  provide  foraging 
habitat  for  many  valuable  species.  In 
addition  to  green  turtles,  the 
commercially  important  queen  conch 
[Strombus  gigas)  and  coral  reef  bony 
fishes  (Class  Osteichthyes),  such  as 
parrotfish  (Sparisoma  spp.),  grunts 
[Haemulon  spp.),  porgies  or  sea  breams 
(Archosargus  rhomboidalis),  and  others, 
utilize  this  important  habitat.  Culebra's 
seagrass  beds  also  provide  habitat  for 
the  endangered  west  Indian  manatee 
[Trichechus  manafus)  and  several 
species  of  cartilaginous  fishes  (Class 
Chondrichthyes).  Additionally,  seagrass 
beds  beneficially  modify  the  physical, 
chemical,  and  geological  properties  of 
coastal  areas.  They  provide  nutrients, 
primary  energy,  and  habitats  that  help 
sustain  coastal  fisheries  resources  while 
enhancing  biological  diversity  and 
wildlife  (Vicente  and  Tallevast,  1992). 

Critical  Habitat  of  the  Hawksbill  Turtle 

Biological  information  for  listed 
hawksbill  turtles  can  be  found  in  the 
Recovery  Plan  for  the  Hawksbill  Turtle 
in  the  U.S.  Caribbean,  Atlantic  and  Gulf 
of  Mexico  (NMFS  and  USFWS,  1993), 
the  Hawksbill  Turtle  Status  Review 
(NMFS,  1995),  and  the  Federal  Register 
document  of  final  listing  determination 
(see  35  FR  8495,  Jime  2, 1970).  These 
documents  include  information  on  the 
status  of  the  species,  its  life  history 
characteristics  and  habitat  reqiurements, 
as  well  as  projects,  activities,  and  other 
factors  affecting  the  species. 

The  hawksbill  turtle  occiira  in  tropical 
and  subtropical  waters  of  the  Atlantic, 
Pacific,  and  Indian  Oceans.  The  species 
is  widely  distributed  in  the  Caribbean 
Sea  and  western  Atlantic  Ocean.  Within 
the  United  States,  hawksbills  are  most 
common  in  Puerto  Rico  and  its 
associated  islands,  the  U.S.  Virgin 
Islands,  and  Florida. 

International  commerce  in  hawksbill 
shell,  or  "bekko,"  is  considered  the 
most  significant  factor  endangering 
hawksbill  turtle  populations  around  the 
world.  Despite  international  trade 
protections  under  CITES,  illegal  trade  in 
hawksbill  shell  continues.  The  illegal 
take  of  hawksbills  at  sea  has  not  yet 
been  fully  quantified,  but  it  is  a 
continuing  and  serious  problem. 

Juvenile  hawksbills  are  thought  to 
lead  a  pelagic  existence  before 
recruiting  to  benthic  feeding  groimds  at 
a  size  of  approximately  25  cm  straight 
carapace  length  (Meylan  and  Carr, 
1982).  Coral  reefs,  like  those  foimd  in 
the  waters  surroimding  Mona  and 
Monito  Islands,  are  widely  recognized 
as  the  primary  foraging  habitat  of 


juvenile,  subadult,  and  adult  hawksbill 
turtles.  This  habitat  association  is 
directly  related  to  the  species'  highly 
specific  diet  of  sponges  (Meylan,  1988). 
Gut  content  analysis  conducted  on 
hawksbills  collected  from  the  Caribbean 
suggests  that  a  few  types  of  sponges 
make  up  the  major  component  of  their 
diet,  despite  the  prevalence  of  other 
sponges  on  the  coral  reefs  where 
hawlwbills  are  found  (Meylan,  1984). 
Vicente  (1993)  observed  similar  feeding 
habits  in  hawksbills  foraging 
specifically  in  Puerto  Rico. 
Additionally,  the  ledges  and  caves  of 
the  reef  provide  shelter  for  resting  and 
refuge  fttjm  predatore. 

Hawksbills  depend  on  coral  reefs  for 
food  and  shelter;  therefore,  the 
condition  of  reefs  directly  affects  the 
hawksbill's  well-being.  Destruction  of 
coral  reefs  due  to  deteriorating  water 
quality  and  vessel  anchoring,  striking, 
or  groimdine  is  a  growing  problem. 

Mona anaMonito  Islands  are 
uninhabited  natural  reserves  managed 
by  the  Puerto  Rico  Department  of 
Natural  and  Environmental  Resources. 
The  coral  reefs  of  Mona  and  Monito 
Islands  are  among  the  few  known 
remaining  locations  in  the  Caribbean 
where  hawksbill  turtles  ocau'  with 
considerable  density  (Diez  and  van 
Dam,  1996).  Researchers  have  shown 
that  the  large  juvenile  population  of 
hawksbill  tiutles  around  Mona  and 
Monito  are  long-term  residents, 
exhibiting  strong  site  fidelity  for  periods 
of  at  least  several  years  (Diez,  1996). 
Recent  genetic  studies  indicate  that  this 
resident  population  comprises 
individuals  from  multiple  nesting 
populations  in  the  Wider  Caribbean. 
These  data  indicate  that  the 
conservation  of  the  juvenile  population 
of  hawksbill  turtles  at  Mona  can 
contribute  to  sustaining  healthy  nesting 
populations  throughout  the  Caribbean 
Region  (Bowen  et  al.,  1996). 
Additionally,  data  on  hawksbill  tiutle 
diet  composition  and  foraging  behavior 
suggest  that  this  high-density  hawksbill 
population  may  play  a  significant  role 
in  maintaining  sponge  species  diversity 
in  the  nearshore  benthic  communities  of 
Mona  and  Monito  Islands  (van  Dam  and 
Diez,  1997). 

Hawksbills  utilize  both  low-  and  high- 
energy  nesting  beaches  in  tropical 
oceans  of  the  world.  Both  insular  and 
mainland  nesting  sites  are  known. 
Hawksbills  will  nest  on  small  pocket 
beaches  and,  because  of  their  small 
body  size  and  great  agility,  can  traverse 
fiinging  reefs  that  limit  access  to  other 
species. 

Nesting  within  the  southeastern 
United  States  occurs  principally  in 
Puerto  Rico  and  in  the  U.S.  Virgin 


Islands,  with  the  most  important  sites 
being  Mona  Island  in  Puerto  Rico  and 
Buck  Island  Reef  National  Monumenfttr 
the  U.S.  Virgin  Islands.  Mona  Island 
supports  the  largest  population  of 
nesting  hawksbill  turtles  in  the  U.S. 
Caribbean.  Considerable  nesting  also 
occurs  on  the  beaches  of  Culebra, 
Vieques,  and  mainland  Puerto  Rico,  as 
well  as  St.  Croix,  St.  John,  and  St. 
Thomas. 

The  waters  surrounding  Mona  Island 
also  support  a  small  green  turtle 
population,  which  possibly  is  surviving 
only  because  of  Mona's  remoteness  and 
the  full-time  presence  of  Puerto  Rico 
Department  of  Natural  and 
Environmental  Resources  fisheries/ 
wildlife  enforcement  persormel.  Limited 
green  turtle  nesting  still  occura  on  Mona 
Island. 

Definition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  ESA  as  "(i)  the  specific' 
areas  within  the  geographical  area 
occupied  by  the  species  *  *  *  on  which 
are  found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  *  *  * 
upon  a  determination  by  the  Secretary 
that  such  areas  are  essential  for  the 
conservation  of  the  species."  (see  16 
U.S.C.  1532(5)(A)).  The  term 
"conservation,"  as  defined  in  section 
3(3)  ofthe  ESA,  means"*  *  *  to  use 
and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
any  endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary."  (see  16  U.S.C. 
1532(3)). 

In  designating  critical  habitat,  NMFS 
must  consider  the  requirements  of  the 
species,  including  (1)  Space  for 
individual  and  population  growth,  and 
for  normal  behavior;  (2)  food,  water,  air, 
light,  minerals,  or  other  nutritional  or 
physiological  requirements:  (3)  cover  or 
shelter,  (4)  sites  for  breeding, 
reproduction,  or  rearing  of  offspring: 
and,  generally,  (5)  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 

geographical  and  ecological  

distributions  ofthe  species  (see  50  CFR 
424.12(b)). 

In  addition  to  these  factors,  NMFS 
must  focus  on  and  list  the  known 
physical  and  biological  fsatures      — 
(primary  constituent  elements)  within 
the  designated  area(s)  that  are  essential 
to  the  conservation  ofthe  species  and 
that  may  require  special  management 
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considerations  or  protection.  These 
essential  features  may  include,  but  etre 
not  limited  to,  breeding/nesting  areas, 
food  resources,  water  quality  and 
quantity,  and  vegetation  and  soil  types 
(see  50  CFR  424.12(b)). 

Need  for  Special  Management 
Considerations  or  Protection  ~ 

In  order  to  assure  that  the  essential 
areas  and  features  described  in  previous 
sections  are  maintained  or  restored, 
special  management  measures  may  be 
needed.  Activities  that  may  require 
special  management  considerations  for 
listed  green  and  hawksbill  turtle 
foraging  and  developmental  habitats 
include,  but  are  not  limited  to,  the 
following: 

(1)  Vessel  traffic — Propeller  dredging 
and  anchor  mooring  severely  disrupt 
benthic  habitats  by  crushing  coral, 
breaking  seagrass  root  systems,  and 
severing  rhizomes.  Propeller  dredging 
and  anchor  mooring  in  shallow  areas  are 
major  disturbances  to  even  the  most 
robust  seagrasses.  Trampling  of  seagrass 
beds  and  live  bottom,  a  secondary  effect 
of  recreational  boating,  also  disturbs 
seagrasses  arid  coral. 

(2)  Coastal  construction — ^The 
development  of  marinas  and  private  or 
commercial  docks  in  inshore  waters  can 
negatively  impact  turtles  through 
destruction  or  degradation  of  foraging 
habitat.  Additionally,  this  type  of 
development  leads  to  increased  boat 
and  vessel  traffic,  which  may  result  in 
higher  incidences  of  propeller-  and 
collision-related  mortality. 

(3)  Point  and  non-point  source 
pollution — Highly  colored,  low  salinity 
sewage  discharges  may  provoke 
physiological  stress  upon  seagrass  beds 
and  coral  communities  and  may  reduce 
the  amount  of  sunlight  below  levels 
necessary  for  photosynthesis.  Nutrient 
over-enrichment  caused  by  inorganic 
and  organic  nitrogen  and  phosphorous 
fiY)m  urban  and  agricultural  run-off  and 
sewage  can  also  stimulate  algal  growth 
that  can  smother  corals  and  seagrasses, 
shade  rooted  vegetation,  and  diminish 
the  oxjrgen  content  of  the  water. 

(4)  r  ishing  activities — Incidental 
catch  during  commercial  and 
recreational  fishing  operations  is  a 
significant  source  of  sea  tiulle  mortality. 
Additionally,  the  increased  vessel  traffic 
associated  with  fishing  activities  can 
resuh  in  the  destruction  of  habitat  due 
to  propeller  dredging  and  anchor 
mooring. 

(5)  Dredge  and  fill  activities — 
Dredging  activities  result  in  direct 
destruction  or  degradation  of  habitat  as 
well  as  incidental  take  of  turtles. 
Channelization  of  inshore  and  nearshore 
habitat  and  the  disposal  of  dredged 


material  in  the  marine  environment  can 
destroy  or  disturb  seagrass  beds  and 
coral  reefe. 

(6)  Habitat  restoration — ^Habitat 
restoration  may  be  required  to  mitigate 
the  destruction  or  degradation  of  habitat 
that  can  occur  as  a  result  of  the 
activities  previously  discussed. 
Additionally,  habitat  degradation 
resulting  from  such  episodic  natural 
stresses  as  hurricanes  and  tropical 
storms  may  require  special  mitigation 
measures. 

Activities  That  May  Affiect  Critical 
Habitat 

A  wide  range  of  activities  funded, 
authorized,  or  carried  out  by  Federal 
agencies  may  affect  the  critical  habitat 
requirements  of  listed  green  and 
hawksbill  turtles.  These  include,  but  are 
not  limited  to,  authorization  by  the  U.S. 
Army  Corps  of  Engineers  for  beach 
renourishment,  dredge  and  fill 
activities,  coastal  construction  such  as 
the  construction  of  docks  and  marinas, 
and  installation  of  submerged  pipeline; 
actions  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  manage 
fireshwater  discharges  into  waterways; 
regulation  of  vessel  traffic  by  the  U.S. 
Coast  Guard;  U.S.  Navy  activities; 
authorization  of  oil  and  gas  exploration 
by  the  Minerals  Management  Service 
(MMS);  authorization  of  changes  to  state 
coastal  zone  management  plans  by 
NOAA's  National  Ocean  Service;  and 
management  of  commercial  fishing  and 
protected  species  by  NMFS. 

The  Federal  agencies  that  will  most 
likely  be  affected  by  this  critical  habitat 
designation  include  the  U.S.  Army 
Corps  of  Engineers,  the  EPA,  the  U.S. 
Coast  Guard,  the  U.S.  Navy,  the  MMS, 
and  NOAA.  This  designation  provides 
clear  notification  to  these  agencies, 
private  entities,  and  the  public  of  the 
existence  of  marine  critical  habitat  for 
listed  green  and  hawksbill  tiulles  in  the 
U.S.  Caribbean,  the  boundaries  of  that 
habitat,  and  the  protection  provided  for 
that  habitat  by  the  interagency 
consultation  process,  pursuant  to 
section  7  of  the  ESA.  This  designation 
will  also  assist  these  agencies  and  others 
in  evaluating  the  potential  effects  of 
their  activities  on  listed  green  and 
hawksbill  turtles  and  their  critical 
habitat  and  in  determining  when 
consultation  with  NMFS  would  be 
appropriate. 

Significance  ofDesignating  Critical 
Habitat 

The  designation  of  critical  habitat 
does  not,  in  and  of  itself,  restrict  himian 
activities  vvithin  an  area  or  mandate  any 
specific  management  or  recovery  action. 
A  critical  habitat  designation 


contributes  to  species  conservation 
primarily  by  identifying  critically 
important  areas  and  by  describing  the 
features  within  those  areas  that  are 
essential  to  the  species,  thus  alerting 
public  and  private  entities  to  the  area's 
importance.  Under  the  ESA,  the  only 
regulatory  impact  of  a  critical  habitat 
designation  is  through  the  provisions  of 
section  7.  Section  7  applies  only  to 
actions  with  Federal  involvement  (e.g., 
authorized,  funded,  conducted),  and 
does  not  affect  exclusively  state  or 
private  activities. 

Under  the  section  7  provisions,  a 
critical  habitat  designation  requires 
Federal  agencies  to  ensure  that  any 
action  they  authorize,  fund,  or  carry  out 
is  not  likely  to  adversely  modify  or 
destroy  the  designated  critical  habitat. 
Activities  that  adversely  modify  dr 
destroy  critical  habitat  are  defined  as 
those  actions  that  "appreciably 
diminish  the  value  of  critical  habitat  for 
both  the  survival  and  recovery"  of  the 
species  (see  50  CFR  402.02).  Regardless 
of  a  critical  habitat  designation,  Federal 
agencies  must  ensure  that  their  actions 
are  not  likely  to  jeopardize  the 
continued  existence  of  the  listed 
species.  Activities  that  jeopardize  a 
species  are  defined  as  those  actions  that 
"reasonably  would  be  expected,  directly 
or  indirectly,  to  reduce  appreciably  the 
likelihood  of  both  the  siuvival  and 
recovery"  of  the  species  (see  50  CFR 
402.02).  Using  these  definitions, 
activities  that  destroy  or  adversely 
modify  critical  habitat  may  also  be 
likely  to  jeopardize  the  species. 
Therefore,  the  protection  provided  by  a 
critical  habitat  designation  generally 
duplicates  the  protection  provided 
under  the  section  7  jeopardy  provision. 

A  designation  of  critical  habitat,  in 
addition  to  emphasizing  and  alerting 
public  and  private  entities  to  the  critical 
importance  of  said  habitat  to  listed 
species,  provides  a  clear  indication  to 
Federal  agencies  regarding  when  section 
7  consultation  is  required,  particularly 
in  cases  where  the  action  would  not 
result  in  direct  mortality,  injiuy,  or 
harm  to  individuals  of  a  listed  species 
(e.g.,  an  action  occurring  vdthin  the 
critical  area  when  a  migratory  species  is 
not  present).  The  critical  habitat 
designation,  describing  the  essential 
features  of  the  habitat,  also  assists 
Federal  action  agencies  in  determining 
which  activities  conducted  outside  the 
designated  area  are  subject  to  section  7 
(i.e.,  activities  that  may  affect  essential 
features  of  the  designated  area).  For 
example,  discharge  of  sewage  or 
disposal  of  waste  material,  or 
construction  activities  that  could  lead  to 
soil  erosion  and  increased 
sedimentation  in  waters  in,  or  adjacent 
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to,  a  critical  habitat  area  may  affect  an 
essential  feature  of  the  designated 
habitat  (water  quality)  and  would  be 
subject  to  the  provisions  of  section  7  of 
the  ESA. 

A  critical  habitat  designation  also 
assists  Federal  agencies  in  planning 
future  actions  since  the  designation 
establishes,  in  advance,  those  habitats 
that  will  bp  given  special  consideration 
during  section  7  consultations.  With  a 
designation  of  critical  habitat,  potential 
confUcts  between  projects  and 
endangered  or  threatened  species  can  be 
identified  and  possibly,  avoided  early  in 
the  agency's  planning  process. 

Another  indirect  benefit  of  a  critical 
habitat  designation  is  that  it  helps  focus 
Federal,  state,  and  private  conservation 
and  management  efforts  in  such  areas. 
Management  efforts  may  address  special 
considerations  needed  in  critical  habitat 
areas,  including  conservation 
regulations  to  restrict  private  as  well  as 
Federal  activities.  The  economic  and 
other  impacts  of  these  actions  would  be 
considered  at  the  time  of  those  proposed 
regulations  and,  therefore,  are  not 
considered  in  the  critical  habitat 
designation  process.  Other  Federal, 
state,  and  local  laws  or  regulations,  such 
as  zoning  or  wetlands  protection,  may 
also  provide  special  protection  for 
critical  habitat  areas. 

Consideration  of  Econoniic, 
Environmental,  and  Other  Factors 

The  economic,  environmental,  and 
other  impacts  of  a  critical  habitat 
designation  have  been  considered  and 
evaluated.  NMFS  identified  present  and 
anticipated  activities  that  (1)  may 
adversely  modify  the  areas  being 
considered  for  designation  and/or  (2) 
may  be  affected  by  a  designation.  An 
area  may  be  excluded  from  a  critical 
habitat  designation  if  NMFS  determines 
that  the  overall  benefits  of  exclusion 
outweigh  the  benefits  of  designation, 
unless  the  exclusion  will  result  in  the 
extinction  of  the  species  (see  16  U.S.C. 
1533(b)(2)). 

The  impacts  considered  in  this 
analysis  are  only  those  incremental 
impacts  specifically  resulting  from  the 
critical  habitat  designation,  above  the 
economic  and  other  impacts  attributable 
to  listing  the  species  or  resulting  from 
other  authorities.  Since  listing  a  species 
under  the  ESA  provides  significant 
protection  to  a  species'  habitat,  in  many 
cases  the  economic  and  other  impacts 
resulting  from  the  critical  habitat 
designation,  over  and  above  the  impacts 
of  the  Usting  itself,  are  minimal  (see 
Significance  of  Designating  Critical 
Habitat  section  of  this  final  rule).  In 
general,  the  designation  of  critical 
habitat  h^lights  geographical  areas  of 


concern  and  reinforces  the  substantive 
protection  resulting  from  the  listing 
itself 

Impacts  attributable  to  listing  include 
those  resulting  &t>m  the  "take" 
prohibitions  contained  in  sectio^  9  of 
the  ESA  and  in  associated  regulations. 
"Take,"  as  defined  in  the  ESA,  means  to 
harass,  harm,  pursue,  hunt,  shoot, 
woimd,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct  (see  16  U.S.C.  1532(19)).  Harm 
can  occur  through  destruction  or 
modification  of  habitat  (whether 
designated  as  critical  or  not)  that 
significantly  impairs  essential 
behaviors,  including  breeding,  feeding, 
or  sheltering. 

Expected  Economic  Impacts  of 
Designating  Critical  Habitat 

The  economic  impacts  to  be 
considered  in  a  critical  habitat 
designation  are  the  incremental  effects 
of  critical  habitat  designation  above  the 
economic  impacts  attributable  to  listing 
or  attributable  to  authorities  other  than 
the  ESA  (see  Consideration  of 
Economic,  Environmental  and  Other 
Factors  section  of  this  final  rule). 
Incremental  impacts  result  from  special 
management  activities  in  areas  outside  . 
the  present  distribution  of  the  listed 
species  that  have  been  determined  to  be 
essential  to  the  conservation  of  the 
species.  However,  NMFS  has 
determined  that  the  present  range  of 
both  species  contains  sufficient  habitat 
for  their  conservation.  Therefore,  NMFS 
finds  that  there  are  no  incremental 
economic  impacts  associated  with  this 
critical  habitat  designation. 

Summary  of  Comments  Received  in 
Response  to  the  Proposed  Rule 

NMFS  solicited  information  and 
comments  fit>m  the  public  (62  FR  6934, 
February  14, 1997  and  62  FR  66584, 
December  19, 1997),  and  considered  all 
comments  received  during  the  public 
comment  period  (ending  on  February 
17, 1998)  to  make  this  final 
dftermination. 

Diuing  the  comment  period.  NMFS 
held  three  public  hearings  on  the 
proposed  rule.  During  the  public 
hearings,  five  oral  testimonies  and  nine 
written  comments  were  received  from 
private  citizens,  government  officials 
and  environmental  organizations.  No 
comments  were  received  on  the 
proposed  rule  outside  the  realm  of  the 
public  hearings. 

The  testimony  and  comments 
received  during  the  public  hearings 
generally  fell  into  one  of  the  following 
categories:  (1)  Those  who  were  in  favor 
of  the  designation  as  proposed;  (2)  those 
who  were  in  favor  of  the  designation  as 


proposed,  but  recommended  that 
additional  tueas  be  considered  for 
designation;  and  (3)  those  who  were  in 
favor  of  the  designation,  but  concerned 
about  the  possibility  of  future  use 
restrictions  in  the  designated  areas. 
Comments  are  addressed  by  category  as 
follows: 

Category  1 :  Those  who  were  in  favor 
of  the  designation  as  proposed.  Several 
comments  supported  the  designation  as 
proposed,  discussing  the  importance  of 
habitat  protection  in  the  proposed  areas. 

Response:  NMFS  agrees  that  habitat 
protection  is  vital  to  the  recovery  and 
conservation  of  listed  species  and  is, 
therefore,  designating  critical  habitat  for 
green  and  hawk^ill  tiutles  as  proposed. 

Category  2:  Those  who  were  in  favor 
of  the  designation  as  proposed,  but 
recommended  that  additional  areas  be 
considered  for  designation.  Several 
conunenters  recommended  that,  in 
addition  to  the  areas  proposed  for 
designation,  other  areas  in  Puerto  Rico 
and  the  Caribbean  should  be  considered 
for  critical  habitat  designation  as  well. 
One  commenter  recommended  that 
Culebra,  Mona,  and  Monito  islands  be 
designated  for  both  green  and  hawksbill 
turtles  rather  than  as  proposed,  and 
another  commenter  asked  why  NMFS 
had  not  considered  protection  for 
Vieques  Island,  located  approximately  9 
miles  south  of  Culebra. 

Response:  NMFS  was  originally 
petitioned  to  designate  critical  habitat  to 
include  only  the  waters  surroimding  the 
Islands  of  the  Culebra  Archipelago  for 
both  green  and  hawksbill  turtles.  In  the 
Federal  Register  dociunent  announcing 
receipt  of  the  petition  (62  FR  6934. 
February  14. 1997).  NMFS  requested 
additional  information  regarding  other 
areas  in  the  Caribbean  where  the 
designation  of  critical  habitat  for  listed 
sea  turtle  species  may  be  warranted. 
During  review  of  the  petition,  NMFS 
determined  that  there  were  not  enough 
data  to  support  the  inclusion  of  Culebra 
as  critical  habitat  for  hawksbill  turtles; 
however,  NMFS  determined  that  there 
was  substantial  information,  from  other 
sources,  to  conclude  that  Mona  and 
Monito  Islands  warranted  designation  as 
critical  habitat  for  this  species. 

NMFS  does  not  have  information  to 
support  the  inclusion  of  other  areas  in 
Puerto  Rico  and  the  Caribbean  in  this 
critical  habitat  designation.  However, 
when  NMFS  acquires  information  to 
suppKtrt  the  designati6n  of  critical 
habitat  for  green  and  hawksbill  turtles 
in  areas  not  covered  by  this  designation, 
that  information  will  be  considered  and, 
if  warranted,  NMFS  will  propose  a 
modification  to  this  designation. 

Category  3:  Those  who  were  in  favor 
of  the  designation,  but  concerned  about 
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the  possibility  of  future  use  restrictions 
in  the  designated  areas.  One  commenter 
expressed  concern  that  future  use  of  the 
designated  areas  by  the  public, 
fishennan,  and  the  tourism  industry 
may  be  restricted. 

Response:  NMFS  has  not  proposed 
any  special  management  actions  for  the 
designated  critical  habitat  areas.  If 
NMFS  determines  that  certain 
management  considerations,  such  as 
those  listed  in  the  Need  for  Special 
Management  Considerations  or 
Protections  section  of  this  final  rule,  are 
necessary  to  sufficiently  protect  the 
designated  habitat  areas,  NMFS  will 
propose  a  separate  regulation,  which 
will  include  a  public  cofaiment  period 
and  public  hearings. 


Critical  Habitat;  Geographic  Extent 

NMFS  is  designating  the  waters 
surrounding  Culebra,  Mona,  and  Monito 
Islands,  Puerto  Rico,  as  critical  habitat 
necessary  for  the  continued  survival  and 
recovery  of  green  and  hawksbill  turtles 
in  the  region.  Critical  habitat  for  listed 
green  turtles  includes  waters  extending 
seaward  3  nm  (5.6  km)  bom  the  mean  . 
high  water  line  of  Culebra  Island,  Puerto 
Rico.  These  waters  include  Culebra 's 
outlying  Keys,  including  Cayo  Norte, 
Cayo  Ballena,  Cayos  Genlqui,  Isla 
Culebrita,  Arrecife  Culebrita,  Cayo  de 
Luis  Peiia,  Las  Hermanas,  El  Mono, 
Cayo  Lobo,  Cayo  Lobito,  Cayo  Botijuela, 
Alcarraza,  Los  Gemelos,  and  Piedra 
Steven  (see  Figure  1).  Culebra  Island  lies 
approximately  16  nm  (29.7  km)  east  of 


the  northeast  coast  of  mainland  Puerto 
Rico.  The  area  in  general  is  bounded 
north  to  south  by  18«'24'  North  to  18*14'' 
North  and  east  to  west  by  es'll'  West 
and  65»25' West. 

Critical  habitat  for  listed  hawksbill 
turtles  includes  waters  extending 
seaward  3  nm  (5.6  km)  from  the  mean 
high  water  line  of  Mona  and  Monito 
Islands,  Puerto  Rico,  (see  Figure  2). 
Mona  Island  lies  approximately  39  nm 
(72  km)  west  of  the  southwest  coast  of 
mainland  Puerto  Rico.  The  area  in 
general  is  boimded  north  to  south  by 
IS'IS'  North  to  IS'OO'  North  and  east  to 
west  by  67''48'  West  and  68''01'  West. 

Note:  Figures  1  and  2  will  not  be  published 
in  the  Code  of  Federal  Regulations. 
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Figure  1— Critical  Habitat  for  Green  Turtles.  Critical  Habitat  Includes  Waters  Extending  Seaward  3  nm  (5.6  km)  From 
the  Mean  High  Water  Line  (tf  Isla  de  Culebra  (Culebra  Island),  Puerto  Rico 
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Figure  2— Critical  Habitat  for  Hawksbill  Turtles.  Critical  Habitat  Includes  Waters  Extending  Seaward  3  nm  (5.6  km) 
From  the  Mean  Hi^  Water  Line  of  Isla  de  Mona  (Mona  Island)  and  Isla  Monito  (Monito  Island),  Puerto  Rico 
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Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  has  determined 
that  this  rule  is  not  significant  for 
purposes  of  Executive  Order  (E.O.) 
12866. 

This  rule  does  not  contain  a 
coUection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

NMFS  is  designating  only  areas 
within  the  current  range  of  these  sea 
turtle  species  as  critical  habitat; 
therefore,  this  designation  will  not 
impose  any  additional  requirements  or 
economic  effects  upon  smsdl  entities, 
beyond  those  which  may  accrue  from 
section  7  of  the  ESA.  Section  7  requires 
Federal  agencies  to  insure  that  any 
action  they  carry  out,  authorize,  or  fund 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  listed  species  or  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat  (ESA 
§  7(a)(2]).  The  consultation  requirements 
of  section  7  are  nondiscretionary  and 
are  effective  at  the  time  of  species' 
listing.  Therefore,  Federal  agencies  must 
consult  with  NMFS  and  ensure  their 
actions  do  not  jeopardize  a  listed 
species,  regardless  of  whether  critical 
habitat  is  designated. 

hi  the  future,  should  NMFS  determine 
that  designation  of  habitat  areas  outside 
either  species'  ciurent  range  is 
necessary  for  conservation  and  recovery, 
NMFS  will  analyze  the  incremental 
costs  of  that  action  and  assess  its 
potential  impacts  on  small  entities,  as 
required  by  the  Regulatory  FlexibiUty 
Act. 

Accordingly,  the  Assistant  General 
Counsel  for  Legislation  and  Regulation 
of  the  Department  of  Commerce 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  of  a  substantial 
number  of  small  entities,  as  described  in 
the  Regulatory  Flexibility  Act.  No 
comments  were  received  regarding  this 
certification.  As  a  result,  no  regulatory 
flexibility  analysis  was  prepared. 

NOAA  Administrative  Order  216-6 
states  that  critical  habitat  designations 
under  the  ESA  are  categorically 
excluded  from  the  requirement  to 
prepare  an  EA  or  an  environmental 
impact  statement.  However,  in  order  to 
more  clearly  evaluate  the  impacts  of  the 
critical  habitat  designation,  NMFS 
prepared  an  EA.  Copies  of  the 
assessment  are  available  upon  request 
(see  ADDRESSES). 

References 

The  complete  citations  for  the 
references  used  in  this  dociunent  can  be 


obtained  by  contacting  Michelle  Rogers, 
NMFS  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

List  of  Subjects  in  50  CFR  Part  226 

Endangered  and  threatened  species. 

Dated:  August  26, 1998. 
RoUand  A.  Schmitten, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  226  is  amended 
as  follows: 

PART  22&-DESIGNATED  CRITICAL 
HABITAT 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1533. 

2.  Sections  226.72  and  226.73  are 
added  to  subpart  D  to  read  as  follows: 

§226.72    Green  Sea  Turtle  (CtMkmla 
mydas). 

(a)  Culebra  Island,  Puerto  Rico — 
Waters  surrounding  the  island  of 
Culebra  from  the  mean  high  water  line 
seaward  to  3  nautical  miles  (5.6  km). 
These  waters  include  Culebra's  outlying 
Keys  including  Cayo  Norte,  Cayo 
Ballena,  Cayos  Geniqui,  Isla  Culebrita, 
Arrecife  Culebrita,  Cayo  de  Luis  Pena, 
Las  Hermanas,  El  Mono,  Cayo  Lobo, 
Cayo  Lobito,  Cayo  Botijuela,  Alcarraza, 
Los  Gemelos,  and  Piedia  Steven. 

(b)  [Reserved] 

§226.73    Hawksbill  Sea  Turtle 
(Eretmocheiys  imbricata). 

(a)  Mona  and  Monito  Islands,  Puerto 
Rico — Waters  surrounding  the  islands  of 
Mona  and  Monito,  &t)m  the  mean  high 
water  Une  seaward  to  3  nautical  miles 
(5.6  km). 

(b)  (Reserved). 

[FR  Doc  98-23533  Filed  9-1-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  980429110-8110-01;  I.D. 
081998A] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Closures  of  the 
Ocean  Recreational  Salmon  Fisheries 
From  Cape  Alava  to  Queets  River, 
Washington,  and  Leadt>etter  Point, 
Washington,  to  Cape  Falcon,  Oregon 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closures;  request  for  comments. 

SUMMARY:  NMFS  announces  the  closures 
of  the  ocean  recreational  salmon 
fisheries  from  Cape  Alava  to  Queets 
River,  Washington,  and  Leadbetter 
Point,  Washington,  to  Cape  Falcon, 
Oregon,  that  were  effective  at  midnight, 
August  9, 1998.  This  action  was 
necessary  to  conform  to  the  1998 
management  measures  and  was 
intended  to  ensure  conservation  of  coho 
and  Chinook  salmon  as  well  as  to 
maximize  the  harvest  of  coho  and 
Chinook  salmon  without  exceeding  the 
ocean  share  allocated  to  the  recreational 
fishery  in  these  subareas. 
DATES:  Closures  effective  2400  hours 
local  time,  August  9, 1998.  Comments 
will  be  accepted  through  September  16, 
1998. 

ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Regional 
Administrator,  Northwest  Region, 
National  Marine  Fisheries  Service, 
NOAA,  7600  Sand  Point  Way  NE., 
Building  1,  SeaUle,  WA  98115-0070. 
Information  relevant  to  this  dociunent  is 
available  for  public  review  during 
business  hours  at  the  same  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilham  L.  Robinson.  206-526-6140. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  660.409(a)(1)  state 
that  when  a  quota  for  the  commercial  or 
the  recreational  fishery,  or  both,  for  any 
salmon  species  in  any  portion  of  the 
fishery  management  area  is  projected  by 
the  Regional  Administrator  to  be 
reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  an  inseason  action 
issued  imder  50  CFR  660.411,  close  the 
commercial  or  recreational  fishery,  or 
both,  for  all  salmon  species  in  the 
portion  of  the  fishery  management  area 
to  which  the  quota^applies  as  of  the  date 
the  quota  is  projected  to  be  reached. 

In  the  1998  management  measiues  for 
ocean  salmon  fisheries  (63  FR  24973, 
May  6, 1998),  NMFS  announced  that  the 
recreational  fishery  in  the  area  from 
Cape  Alava  to  Queets  River  opened  for 
all  salmon  on  August  3, 1998,  through 
the  earlier  of  September  24  or  600  coho 
subarea  quota,  with  an  inseason 
management  guideline  of  100  chinook, 
and  Leadbetter  Point  to  Cape  Falcon 
opened  for  all  salmon  on  August  3, 
1998,  through  earlier  of  September  24, 
1998,  or  7,000  coho  subarea  quota,  with 
an  inseason  management  guideline  of 
1,030  chinook. 

The  best  available  information  on 
August  7, 1998,  indicated  that  the  catch 
and  effort  data  and  projections 
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supported  closure  of  the  recreational 
fisheries  in  these  subareas  at  midnight, 
August  9,  1998,  in  order  to  prevent  the 
catch  in  each  subarea  from  exceeding  its 
subarea  quota. 

The  projected  catch  for  Cape  Alava  to 
Queets  River,  Washington  through 
August  9, 1998,  was  50-100  fish  over 
the  600  coho  quota.  However, 
recreational  representatives  from  the 
Queets  River  to  Leadbetter  Point, 
Washington  subarea,  whose  coho  quota 
had  not  been  reached,  agreed  to  a 
transfer  of  a  portion  of  this  subarea 's 
allotment  to  cover  any  overage  in  the 
Cape  Alava  to  Queets  River  600  coho 
quota.  After  closure,  the  estimated  catch 
reported  through  August  9, 1998,  was 
596  coho  salmon,  a  transfer  of  quota 
unnecessary. 

The  estimated  catch  through  August  9 
for  Leadbetter  Point,  Washington  to 
Cape  Falcon,  Oregon  was  6,109  fish 
compared  to  the  7,000  coho  quota.  The 
catch  was  close  enough  to  tbe  quota  that 
all  parties  agreed  not  to  add  another  day 
of  fishing  to  captiu^  the  891  coho 


remaining  in  the  quota  because  of  the 
potential  to  exceed  the  7,000  fish  quota 
due  to  potential  higher  weekend  fishing 
effort  on  August  9.  There  is  the  potential 
in  this  subarea  for  an  extra  day  of 
fishing  if  the  subarea  to  the  north, 
Queets  River  to  Leadbetter  Point, 
Washington,  does  not  meet  it's  7,400 
coho  quota.  Any  reopening  will  be 
announced  through  the  inseason  action 
procedure  of  the  Coast  Guard  broadcast 
and  telephone  hotline  listed  here. 

As  required  by  50  CFR  660.409(b).  the 
Regional  Administrator  consiilted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Washington 
Department  of  Fish  and  Wildlife  and  the 
Oregon  Department  of  Fish  arid 
Wildlife.  The  States  of  Washington  and 
Oregon  manage  the  recreational 
fisheries  in  state  waters  adjacent  to  this 
area  of  the  exclusive  economic  zone  in 
accordemce  vkith  this  Federal  action.  As 
provided  by  the  inseason  action 
procedures  of  50  CFR  660.411,  actual 
notice  to  fishermen  of  these  actions  was 
given  prior  to  2400  hoius  local  time. 


August  9, 199a.  for  the  closiires  by 
telephone  hotline  nimibers  206-526- 
6667  and  800-662-9825,  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts  on  Chaimel  16  VHF-FM  and 
2182  kHz.  Because  of  the  need  for 
immediate  action  to  manage  the  fishery 
to  achieve  but  not  exceed  the  quota, 
NMFS  has  determined  that  good  cause 
exists  for  this  action  to  be  issued 
without  affording  a  prior  opportunity 
for  public  comment.  This  action  does 
not  apply  to  other  fisheries  that  may  be 
operating  in  other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  imder  E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  27, 1998. 
Bruce  Morehsad, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(PR  Doc.  9&-23660  Filed  »-l-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 
RIN  056a-AB66 

General  Administrative  Regulations; 
Nonstandard  Underwriting 
Classification  System 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  remove 
and  reserve  Subpart  O  of  the  General 
Administrative  Regulations,  effective  for 
the  2000  (2001  for  Texas  and  Arizona 
and  California  Qtrus)  and  succeeding 
crop  years.  This  proposed  action  is 
intended  to  eliminate  the  unintended 
adverse  effects  of  the  Nonstandard 
Underwriting  Classification  System 
(NCS),  simplify  and  update  program 
underwriting  rules  consistent  with  the 
program's  current  and  future  anticipated 
experience,  and  to  ensure  that  crop 
insurance  premiiuns  are  applied  to  all 
producers  in  a  fair  and  consistent 
manner. 

DATES:  Written  comments  and  opinions 
on  this  proposed  rule  and  related 
preliminary  cost-benefit  analysis  will  be 
accepted  until  close  of  business  October 
19, 1998  and  will  be  considered  when 
the  rule  and  cost-benefit  analysis  are  to 
be  made  final. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Claims  and  Undervmting 
Services  Division,  Risk  Management 
Agency,  United  States  Department  of 
Agriculture,  1400  Independence 
Avenue,  S.W.,  STOP  0803,  room  6749- 
S,  Washington,  D.C.,  20250-0803.  A 
copy  of  each  response  will  be  available 
for  public  inspection  and  copying  fix)m 
7:00  a.m.  to  4:30  p.m.,  EDT,  Monday 
through  Friday,  except  holidays,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and  a  copy  of  the 


preliminary  cost-benefit  analysis  to  the 
General  Administrative  Regulations; 
Nonstandard  Underwriting 
Classification  System,  contact  Michael 
F.  Hand,  Director,  Claims  and 
Underwriting  Services  Division,  Risk 
Management  Agency,  at  the 
Washington,  D.C.  address  listed  above, 
telephone  (202)  720-3439. 
SUPPt.ByiENrARY  INFORMIATKm: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  this  rule  to  be 
economically  significant  and,  therefore, 
this  rule  has  been  reviewed  by  0MB. 

Cost-Benefit  Analysis 

A  preliminary  cost-benefit  analysis 
has  been  completed  and  is  available  to 
interested  persons  at  the  address  listed 
above.  The  preliminary  cost-benefit 
analysis  summarizes  the  impact  of  the 
rule  in  the  following  manner: 

(1)  NCS  first  was  established  in  1991 
as  an  effort  to  control  losses  attributed 
to  persons  whose  insurance  experience 
differed  materially  from  the  norm  for  an 
area.  For  a  number  of  reasons,  it  has 
come  imder  criticism; 

(2)  A  review  of  the  ciurent  NCS 
process  determined  that  it  cannot  meet 
desired  performance  goals  under  any 
circumstances.  Therefore,  a  replacement 
is  needed; 

(3)  Recent  actuarial  research  and 
premium  rate  models  developed  for 
other  products  indicate  that  die  current 
actuarial  processes  used  by  FCIC  do  not 
produce  an  adequate  premiiun  rate  for 
yields  lower  than  the  county  average  in 
many  situations,  especially  when  the 
county  average  premium  rate  is 
relatively  low.  A  simulation  of  the 
effects  of  higher  premium  rates  at  the 
lower  yields  indicates  that  the  NCS- 
rated  premiums  paid  by  the  few  NCS 
individuals  who  chose  to  insure  can  be 
replaced.  In  addition,  additional 
premiums  will  be  collected  from 
persons  who  have  not  yet  been  detected 
by  the  NCS,  thereby  reducing  the 
niunber  of  persons  who  might  qualify 
even  if  NCS  were  continued; 

(4)  This  analysis  concludes  that  the 
benefits  of  the  current  NCS  are 
extremely  small  in  terms  of  recovering 
accrued  losses  paid  by  individuals  who 
are  selected  imder  it.  It  is  a  labor- 
intensive  system  that  requires 
substantial  resources,  both  computer 
and  human,  to  operate.  It  adds 


complexity  to  the  delivery  of  the  crop 
insurance  product.  In  the  aggregate,  the 
benefits  are  small  compared  to  the 
resources  expended  for  its  operation; 
and 

(5)  The  proposed  alternative  process 
is  consistent  with  the  mandates  of  the 
Federal  Crop  Insurance  Act  that  require 
simplification  of  the  program  to  the 
maximum  extent  while  assuring 
actuarial  soundness.  More  producers 
will  be  affected  in  any  year  under  the 
alternative,  but  many  of  these  producers 
ultimately  may  have  been  selected 
imder  the  NCS  after  3  or  more  losses 
had  occurred.  The  alternative  targets 
specific  units  that  may  be  the  primary 
cause  of  losses  rather  than  affecting  the 
entire  operation  of  individuals.  It  does 
not  create  the  stigma  currently 
associated  with  the  NCS.  The  alternative 
is  demonstrated  to  be  actuarially  sound, 
with  the  effect  of  reducing  excess  losses 
currently  carried  in  the  baseline.  This 
reduction  in  excess  losses  offsets 
additional  subsidies  to  producers  and 
insiuance  providers  that  result  from  the 
change.  The  additional  cost  te 
producers  occurs  solely  because  those 
persons  selected  for  the  NCS  now 
overwhelmingly  elect  to  cancel 
insiirance  coverage  rather  than  pay  the 
sharply  higher  premiums  that  are 
imposed  under  it. 

FQC  encourages  and  welcomes  any 
comments  you  may  have  with  respect  to 
the  preliminary  cost-benefit  analysis 
findings.  Before  publishing  the  final 
rule,  FQC  will  complete  a  final  cost- 
benefit  analysis  and  your  comments  will 
be  taken  into  consideration  in 
developing  that  final  cost-benefit 
analysis. 

Paperwork  Reduction  Act  of  1995 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Unfunded  Mandates  Reform  Act  ai 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
gnd  tribal  governments  or  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  title  II  of  the  UNDIA.)  for 
State,  local,  and  tribal  governments  or 
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the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Qrder  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
NCS  program  determinations  are 
applied  equally  to  all  producers  on  a 
coimty  basis  and  affect  only  a  small 
number  of  policyholders  (approximately 
1-2  percent  of  all  policyholders 
nationwide).  Further,  since  this  rule 
proposes  to  eliminate  the  NCS  program, 
the  burden  on  the  insurance  providers 
will  be  significantly  reduced.  Therefore, 
this  action  is  determined  to  be  exempt 
from  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  piDvisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  against 
FQC  for  judicial  review  may  be  brought. 

EnviroBmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 


Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Background 

FQC  proposes  to  remove  and  reserve 
the  General  Administrative  Regulations 
(7  CFR  part  400.  subpart  O; 
Nonstandard  Underwriting 
Classification  System)  effective  for  the 
2000  (2001  for  Texas  and  Arizona  and 
CaUfomia  Citrus)  and  succeeding  crop 
years. 

NCS  began  as  an  underwriting  process 
in  1991  to  identify  those  insureds  who 
were  collecting  a  disproportionate 
percentage  of  all  crop  insurance 
indemnities  and  individually  adjust 
their  coverages  and  rates  to  offset  their 
higher  risk.  NCS  has  been  used  to  avoid 
inequitable,  across-the-board  rate 
increases  which  would  otherwise  be 
required  to  achieve  actuarial 
sufficiency. 

Under  NCS,  rate  increases  can  be 
substantial,  and  coverage  reductions 
severe,  depending  upon  an  insured's 
loss  experience.  Insureds  selected  may 
request  a  reconsideration,  followed  by 
two  levels  of  appeal.  The  insured  also 
retains  recourse  to  formal  litigation. 

Insureds  are  selected  for  NCS  based 
on  loss  frequency  and  loss  severity  as 
compared  with  general  crop  insurance 
experience  in  the  area.  An  insured  must 
have  at  least  three  years  of  insurance 
experience  in  which  indemnities  exceed 
the  annual  premiums  paid  by  the 
producer.  Loss  years  also  must  represent 
60  percent  or  more  of  the  years  the 
person  was  insured  during  the  10-year 
base  period.  To  meet  the  loss  severity 
requirement,  the  insured  generally  must 
have  an  "adjusted  loss  ratio"  (a  loss 
ratio  adjusted  to  account  for  different 
premium  rate  levels)  of  2.0  or  greater. 
Loss  severity  requirements  are 
established  by  crop  and  region  to 
recognize  different  premium  rate  levels 
between  different  crops  and  regions. 

The  NCS  process  is  standardized  to 
ensure  equitable  treatment  of  all 
insureds.  Disaster  adjustment 
procedures  have  been  developed  to 
recognize  catastrophic  conditions 
affecting  crop  production.  Under  this 
process,  the  loss  history  of  the  insured 
is  adjusted  when  area-wide  disasters 
affect  crop  production.  For  years  in 
which  the  county  yield  deviates  greatly 
from  the  long-term  county  average,  a 
factor  is  determined  to  reduce  the 
amount  of  indemnity  which  is  used  for 
NCS  purposes  for  that  crop  year,  thus 
mitigating  the  effect  of  widespread  crop 
disasters. 

NCS  has  been  criticized  by  producers 
and  their  representatives  for  several 
years  and  became  a  major  issue  with  the 
repetitive  floods  in  the  Upper  Midwest 


and  multi-year  droughts  in  the 
Southwest.  Complaints  have  included 
claims  that  the  current  NCS  procedures: 
(1)  do  not  adequately  exclude 
vndespread  causes  of  loss  (disaster 
adjustment)  as  intended;  (2)  fail  to 
recognize  diverse  conditions  within  a 
county:  (3)  imfairly  impact  new  or 
marginally  profitable  insureds  caught  by 
repetitive  disasters;  (4)  set  too  high  a 
premium  for  those  insureds  Usted;  and  ' 
(5)  are  applied  unfairly  to  non-NCS 
insureds  through  share  arrangements 
with  insureds  selected  for  NCS. 
Additionally,  the  ciurent  NCS  process 
can  be  complicated  to  explain  to  the 
insureds  and  their  agents  who  service 
crop  insurance  policies.  The  NCS 
process  is  also  labor  intensive  for  RMA 
and  insurance  providers  at  a  time  of 
increasingly  smaller  budgets  and 
reduced  resources.  Reducing  or 
eliminating  program  regulations  that 
provide  little  benefit  or  can  be 
accomplished  through  other  more 
appropriate  or  cost  efficient  means  is 
consistent  with  the  Federal  Crop 
Insiu-ance  Act  requirement  for 
simplification  and  the  Administration's 
emphasis  for  regulatory  reduction. 

On  Wednesday,  September  17, 1997, 
FCIC  published  an  Advanced  Notice  of 
Proposed  Rulemaking  (ANPR)  in  the 
Federal  Register  at  62  FR  48798  to 
announce  a  public  comment  period  and 
to  seek  comments  from  the  public  on 
options  to  improve  NCS.  Following 
publication  of  the  ANPR,  the  public  was 
afforded  30  days  to  submit  written 
comments  and  opinions.  Twenty-two 
comments  were  received  bom  crop 
insurance  agents,  producers,  insurance 
providers,  and  producer  associations  in 
response  to  the  ANPR 

Three  comments  received  from  a  crop 
insurance  agent  and  insurance  provider 
were  substantive  and  contained 
proposals  that  were  considered  in  the 
review  process.  The  proposals  included 
using  a  yield  floor  surcharge  as  a  means 
of  increasing  rates  for  producers  with 
below  average  production  histories  and 
a  recommendation  to  reinstate 
experience  tables,  which  had  been  used 
in  the  past  to  surcharge  insurance 
premiums  on  the  basis  of  the  producer's 
loss  ratio.  Additionally,  nine  comments 
recommended  that  NCS  be  eliminated 
altogether,  six  suggested  that  a 
moratorium  be  imposed  while  further 
study  was  conducted,  four  noted  that 
the  ourent  actual  production  history 
(APH)  program  sufficiently  addresses 
adverse  crop  insiu'ance  loss  experience, 
and  one  did  not  address  NCS 
specifically,  advocating  a  production 
expense  insurance  plan  in  place  of  the 
current  crop  insiuance  program. 
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FCIC  stated  in  the  advanced  notice' 
that  if  NCS  were  eliminated,  with  no 
additional  action  taken  for  adverse  loss 
experience,  the  average  policy  premium 
would  have  to  increase  by  $78  to  offset 
NCS  losses  not  currently  used  to 
calculate  premium  rates.  FQC's 
objective  has  been  to  derive  an 
alternative  that  would  result  in  an 
equitable  process  to  charge  appropriate 
premiums  for  insureds  with  adverse 
experience,  but  not  to  the  extent  of  the 
premium  increases  that  can  result  under 
the  current  NCS  program. 

The  current  APH  process  assesses 
higher  premiums  on  insureds  with 
lower  than  average  yields.  Three 
comments  suggested  that  the  APH 
process  could  be  used  to  offset  the 
increased  rates  that  would  be  necessary 
if  NCS  were  abolished.  RMA  analyses 
conducted  diuing  the  development  of 
the  Revenue  Assiu^nce  crop  insurance 
program,  and  separately  in  a  study 
conducted  by  Millman  and  Robertson  (a 
consulting  actuarial  firm),  indicate  a 
need  to  raise  the  rates  for  insureds  with 
lower  than  average  yields.  RMA  has 
reviewed  its  current  APH  program  and 
developed  an  alternative  rating 
methodology  to  adjust  premium  rates 
for  below  average  yields  to  compensate 
for  the  additional  risk  associated  with 
adverse  loss  experience.  RMA 
recognizes  that  further  analysis  and 
study  had  to  be  completed  of  NCS 
producers  and  their  adverse  experience 
to  determine  the  impact  on  the  crop 
insurance  program. 

A  recommendation  fix)m  the  ANPR 
relating  to  yield  floor  surcharges 
suggested  that  rates  should  be  increased 
based  on  the  number  of  times  producers 
fall  below  the  yield  floor.  For  the  major 
crops,  premiiun  rates  are  calculated  on 
the  actual  APH  yield,  recognizing  the 
risk  for  that  yield  (for  other  crops,  there 
are  procedures  that  apply  a  5  percent 
surcharge  to  the  applicable  rates  found 
on  the  actuarial  table  in  order  to 
accomplish  the  same  result).  The 
comment  to  the  ANPR  suggested  that  for 
every  succeeding  year  a  producer  falls 
below  the  floor,  the  premium  surcharge 
would  be  raised  to  recognize  the 
increased  risk  associated  with  lower 
actual  yields. 

RMA  examined  increasing  premiiun 
rates  based  on  the  producer's  lower 
APH  yields  and  using  a  yield  floor 
surcharge  to  determine  if  this  process 
would  adequately  address  the  need  for 
increased  premiums  to  account  for 
adverse  loss  histories  based  on  the 
frequency  and  severity  of  losses. 
Surcharges  based  on  the  frequency  with 
which  floor  yields  apply  are  not 
effective  because  they  would  not  serve 
to  simplify  administration  of  the  crop 


insurance  program  and  could  penalize 
insureds  under  prolonged  and 
unfavorable  growing  conditions.  The 
administrative  complexities  of  this 
suggestion  outweighed  the  expected 
program  benefits. 

By  February  1998,  RMA  had 
completed  the  final  review  of  the  NCS 
program.  The  results  indicated  that 
modifying  the  existing  NCS  regulations 
would  not  address  most  of  the  criticism. 
The  review  also  confirmed  that  the 
overall  impact  of  NCS  was  relatively 
small.  For  the  1997  crop  year,  NCS  was 
applied  to  approximately  50,000  crop 
policies,  equaling  1-2  percent  of  the 
total  crop  policies  nationwide.  NCS 
included  approximately  $2.2  billion 
(about  2  percent  of  the  total)  in  liability 
and  $0.9  billion  (nearly  10  percent  of 
the  total )  in  losses  during  the  life  of  the 
program. 

"Tne  review  indicated  that  NCS  had 
been  applied  to  only  a  small  percentage 
of  the  total  number  of  insureds  who  had 
collected  at  least  three  losses,  had 
adverse  loss  ratios,  and  were 
responsible  for  a  significant  share  of  the 
losses  paid.  The  analysis  also  indicated 
that  the  number  of  active  NCS  poUdes 
had  declined  52  percent  from  1996  to 
1997  (4,800  to  2,300)  and  that  the 
liability  associated  with  NCS  policies 
declined  from  $37  miUion  in  1996  to 
only  $20  million  in  1997. 

Ine  results  indicated  that  many 
insiueds  selected  for  NCS  canceled  their 
insurance  policies  because,  in  general, 
NCS  was  applied  after  losses  had 
reached  a  point  where  the  cost  was  too 
high  for  these  insureds  to  continue  to 
participate  in  the  program.  The 
conclusion  was  that  any  replacement  to 
NCS  must  intervene  more  quickly  before 
losses  are  too  great  to  expect  recovery. 

The  Federal  Crop  Insurance  Act,  as 
amended,  directs  the  premium  rate  to  be 
adequate  to  cover  anticipated  losses  and 
a  reasonable  reserve.  Program 
improvements,  including  revised  APH 
procedures,  improved  policy 
underwriting,  updated  T-yields,  other 
actuarial  modifications,  and  improved 
producer  tracking  implemented  since 
1991  have  corrected  many  of  the 
problem  areas  that  created  the  need  for 
NCS. 

In  order  to  correct  the  identified  NCS 
deficiencies,  RMA  determined  that  any 
rate  adjustment  must  fit  the  existing 
actuarial  structure,  avoid  excessive 
operational  changes,  and  promote 
simplification,  as  mandated  by  the 
Federal  Crop  Insurance  Act. 

When  the  existing  NCS  regulation  is 
removed,  RMA  will  replace  NCS  with 
an  alternative  rating  system  that 
increases  the  rate  for  insureds  with 
lower  than  average  yields  in  recognition 


of  the  additional  risk  associated  with 
these  insiueds.  This  change  in  the  rating 
process  will  be  more  proactive  in 
recognizing  situations  which  may  result 
in  adverse  loss  experience  and 
determining  a  rate  appropriate  for  these 
situations. 

By  using  an  alternative  that  simply 
requires  adjustment  to  the  current  rating 
methodology  as  a  replacement  for  NCS, 
the  proposed  removal  of  the  NCS 
regulation  can  be  implemented 
beginning  with  crops  planted  in  the  fall 
of  1998.  The  general  financial  impact  on 
insureds  will  be  variable  (but  generally 
moderate)  rate  increases  for  those  units 
with  lower  than  average  yields.  More 
specific  details  on  the  financial  impact 
of  this  action  can  be  found  in  the  "cost- 
benefit  analysis'. 

By  implementing  this  alternative 
rating  process,  RMA  will:  (1)  eliminate 
the  "lag"  year  currently  included  in  the 
process;  (2)  make  adjustments 
automatic,  thereby  improving  the 
process  for  insureds,  agents,  and  RMA; 
(3)  incorporate  the  adjustments  into  the 
actuarial  tables,  which  will  eliminate 
the  currenUy  maintained  lists  and 
required  notification  requirements;  (4) 
calculate  adjustments  on  a  unit  rather 
than  policyholder  basis;  and  (5)  increase 
premiums  less  abruptly  once 
adjustments  are  triggered. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  insiuBnce.  Nonstandard 
Underwriting  Classification  System. 

Pn^Msed  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  proposes 
to  amend  7  CFR  part  400,  subpart  O,  as 
follows: 

PART 400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  O— Nonstandard  Underwriting 
Ctassification  System;  Regulations  for 
ttM  1991  aiKJ  Succeeding  Crop  Years 

1.  The  authority  citation  for  7  CFR 
part  400,  subpart  O,  is  revised  to  read 
as  follows: 

Audiority:  7  U.S.C  1506(1).  1506(p). 
ff400.301-400.309    (SubfMrt  D)  [Removed 


2.  In  part  400,  subpart  O  is  removed 
and  reserved. 
John  Zincfakjr, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  98-23523  Filed  »-l-98;  8:45  am] 
BMJJNQ  CODE  3110  W  P  I 
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DEPARTMENT^F  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 

Common  Crop  Insurance  Regulations; 
Grape  Crop  Insurance  Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Grape  Crop  Insurance  Provisions  to: 
(1)  allow  grape  producers  in  Idaho, 
Oregon,  and  Washington  to  select  one 
price  election  and  one  coverage  level  for 
each  varietal  group  specified  in  the 
Special  Provisions;  and  (2)  provide  year- 
round  coverage  in  California,  Idaho, 
Mississippi,' Oregon,  Texas,  and 
Washington  for  insureds  with  no  break 
in  coverage  from  the  prior  crop  year. 
The  intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured. 
DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  October  2, 1998 
and  will  be  considered  when  the  rule  is 
to  be  made  final.  The  comment  period 
for  information  collections  imder  the 
Paperwork  Reduction  Act  of  1995 
continues  through  November  2, 1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture.  9435  Holmes  Road, 
Kansas  Qty,  MO  64131.  A  copy  of  each 
response  will  be  available  for  pubUc 
inspection  and  copying  from  7:00  a.m. 
to  4:30  p.m.,  CDT,  Monday  through 
Friday,  except  holidays,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Hoy,  Insurance  Management 
Specialist,  Product  Development 
Ddvision,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City,  MO,  64131,  telephone 
(816) 926-7730. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
exempt  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Paperwork  Reduction  Act  of  1995 

This  rule  proposes  to  amend  the 
information  collection  requirements 
previously  approved  by  OMB  under 


OMB  control  nimiber  0563-0053 
through  October  31,  2000.  This  rule 
proposes  to:  (1)  allow  grape  producers 
in  Idaho,  Oregon,  and  Washington  to 
select  one  price  election  and  one 
coverage  level  for  each  varietal  group 
specified  in  the  Special  Provisions,  and 
(2)  provide  year-round  crop  insurance 
coverage  for  grapes  in  California,  Idaho, 
Mississippi,  Oregon,  Texas,  and 
Washington.  All  of  the  forms  cleared 
under  OMB  control  number  0563-0053 
represent  the  minimum  information 
necessary  to  determine  eligibility  and 
losses  qualifying  for  a  payment  due  to 
grap^  coverage. 

Revised  reporting  estimates  and 
requirements  for  usage  of  OMB  control 
number  0563-0053  will  be  submitted  to 
OMB  for  approval  under  the  provisions 
of  44  U.S.C.  chapter  35.  The  comment 
period  for  information  collections  imder 
the  Paperwork  Reduction  Act  of  1995 
continues  through  November  2, 1998. 

The  FCIC  is  seeking  comments  on  the 
following  information  collection  request 
(ICR). 

Title:  Multiple  Peril  Crop  Insurance. 

Respondents/Affected  Entities:  Parties 
affected  by  the  information  collection 
requirements  included  in  this  rule  are 
grape  producers. 

Abstract:  This  rule  improves  the 
existing  grape  policy  by:  (1)  allowing 
grape  producers  in  Idaho,  Oregon,  and 
Washington  to  select  one  price  election 
and  one  coverage  level  for  each  varietal 
group  specified  in  the  Special 
Provisions,  and  (2)  providing  crop 
insurance  coverage  in  California,  Idaho, 
Mississippi,  Oregon,  Texas,  and 
Washington  during  the  period  when  no 
coverage  currently  exists.  FQC  believes 
the  proposed  policy  will  provide  better 
crop  insurance  coverage  to  grape 
producers. 

Estimate  of  Burden:  Public  reporting 
burden  for  the  collection  of  information 
on  all  forms  for  the  insurance  of  grapes 
is  estimated  at  51.1  minutes  per 
participant  because  of  the  high  degree  of 
automation  associated  with  the  data 
collection. 

Respondents:  Grape  producers. 

Estimated  Number  of  Respondents: 
11,201. 

Estimated  Number  of  Responses  Per 
Respondent:  2.5. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,842  hours. 

FQC  is  requesting  comments  on  the 
following:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 


enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503. 

Tlie  Office  of  Management  and  Budget 
(OMB)  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  this  rule 
between  30  and  60  days  after 
submission  to  OMB.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  This  does 
not  affect  th^  deacUine  for  the  public  to 
comment  on  the  rule. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  title  n  of  UMRA)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
FederaUsm,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  FederaUsm 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
New  provisions  included  in  this  rule 
will  not  impact  small  entities  to  a 
greater  extent  than  large  entities.  Under 
the  current  regulations,  a  producer  is 
required  to  complete  an  application  and 
an  acreage  report.  If  the  crop  is  damaged 
or  destroyed,  the  insiired  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  This  regulation 
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does  not  alter  those  requirements.  The 
amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605)  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  of  any  determination  made  by 
FQC  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  the 
quality  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  proposes  to  amend  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457)  by  revising  7  CFR  457.138  effective 
for  the  2000  and  succeeding  crop  years. 
The  principal  changes  to  the  provisions 
for  insuring  grapes  are  as  follows: 

1.  Section  3 — Add  provisions  to  allow 
grape  producers  in  Idaho,  Oregon,  and 
Washington  to  select  one  coverage  level 
and  one  price  election  for  each  varietal 
group  designated  in  the  Special 
Provisions.  Previously,  the  Special 
Provisions  for  these  states  did  not 
always  allow  different  price  elections  or 
coverage  levels  by  varietal  group,  in 
which  case  the  coverage  Jevel  and  price 
election  designated  by  the  insured 


applied  to  all  grapes  in  the  coimty.  In 
addition,  a  provision  is  added  to  specify 
that,  in  California,  Idaho,  Mississippi. 
Oregon,  Texas,  and  Washington,  the 
insured's  elected  or  assigned  coverage 
level  or  the  ratio  of  the  insured's  price 
election  to  the  maximum  price  election 
offered  may  not  be  increased  after 
coverage  begins  if  a  cause  of  loss  that 
could  or  will  reduce  the  yield  of  the 
insured  crop  is  evident  prior  to  the  time 
that  the  change  in  coverage  is  requested. 
This  limitation  will  preclude  insuj«ds 
with  continuous  coverage  fix)m 
increasing  the  liability  on  their  insured 
acreage  following  a  cause  of  loss  that 
could  or  will  reduce  the  yield  of  the 
crop. 

2.  Section  9 — Specify  that,  in 
California,  Idaho,  Mississippi,  Oregon, 
Texas,  and  Washington,  for  each 
subsequent  crop  year  this  policy 
remains  continuously  in  force  (policy 
cancellation  that  results  solely  from 
transferring  to  a  different  insurance 
provider  for  a  subsequent  crop  year  will 
not  be  considered  a  break  in  continuous 
coverage),  coverage  begins  on  the  day 
immediately  following  the  end  of  the 
insiuance  period  for  the  prior  crop  year. 
According  to  the  Common  Crop 
Insurance  Policy,  the  insurance  period 
ends  on  the  earliest  of:  (1)  total 
destruction  of  the  insured  crop  on  the 
unit;  (2)  harvest  of  the  unit;  (3)  the 
calendar  date  contained  in  the  Crop 
Provisions  for  the  end  of  the  insurance 
period;  (4)  abandonment  of  the  crop  on 
the  unit;  or  (5)  as  otherwise  specified  in 
the  crop  provisions.  The  current  Grape 
Crop  Provisions  specify  calendar  dates 
for  the  beginning  and  end  of  the 
insurance  period,  thereby  establishing  a 
minimum  time  period  during  which  no 
insiuance  coverage  exists  between  crop 
years  in  California,  Idaho,  Mississippi, 
Oregon,  Texas,  and  Washington.  "This 
rule  proposes  to  eliminate  any  lapse  in 
insurance  coverage  between  crop  years 
regardless  of  when  insurance  coverage 
ends  for  the  crop  year. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance.  Grape. 

Proposed  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  proposes  to  amend  7  CFR 
part  457  as  follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1998  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 


2.  Section  457.138  is  revised  by 
amending  the  introductory  text  to  read 
as  follows: 

S4S7.138    Qrape  Crop  tnsuranc* 
Provisions. 

The  grape  crop  insurance  provisions 
for  the  2000  and  succeeding  crop  years 
are  as  follows: 

•  •        •        •        * 

3.  In  §  457.138,  sections  3(b)  and  3(c) 
are  amended  and  a  new  section  3(f)  is 
added  to  read  as  follows: 

3.  Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities. 

*  •        •        •        • 

(b)  In  Idaho,  Oregon,  and  Washington, 
you  may  select  only  one  price  election 
and  only  one  coverage  level  for  each 
varietal  group  specified  in  the  Special 
Provisions. 

(c)  In  all  states  except  California. 
Idaho,  Oregon,  and  Washington,  you 
may  select  only  one  price  election  and 
only  one  coverage  level  for  all  the 
grapes  in  the  county  insured  under  this 
policy  unless  the  Special  Provisions 
provide  different  price  elections  by 
varietal  group,  in  which  case  you  may 
select  one  price  election  for  each 
varietal  group  designated  in  the  Special 
Provisions.  'The  price  elections  you 
choose  for  each  varietal  group  must 
have  the  same  percentage  relationship 
to  the  maximimi  price  offered  by  us  for 
each  varietal  group.  For  example,  if  you 
choose  100  percent  of  the  maximum 
price  election  for  one  varietal  group, 
you  must  also  choose  100  percent  of  the 
maximum  price  election  for  all  other 
varietal  groups. 

(d)  •  •  • 

(e)  •  •  • 

(i)  In  California,  Idaho,  Mississippi. 
Oregon.  Texas,  and  Washington,  you 
may  not  increase  your  elected  or 
assigned  coverage  level  or  the  ratio  of 
your  price  election  to  the  maximum 
price  election  we  offer  after  coverage 
begins  if  a  cause  of  loss  that  could  or 
will  reduce  the  )deld  of  the  insured  crop 
is  evident  prior  to  the  time  that  you 
request  a  change  in  coverage. 
•        •        *        •  '     • 

4.  In  §  457.138,  section  9(a)(2)  is 
redesignated  as  9(a)(3)  and  a  new 
section  9(a)(2)  is  added  to  read  as 
follows: 

9.  Insurance  Period. 

(a)  •  •  • 

(1)  *  *  • 

(2)  In  California,  Idaho,  Mississippi, 
Oregon,  Texas,  and  Washington,  for 
each  subsequent  crop  year  that  the 
policy  remains  continuously  in  force, 
coverage  begins  on  the  day  immediately 
following  the  end  of  the  insiuvnce 
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period  for  the  prior  crop  year.  Policy 

cancellation  that  results  solely  from 

transferring  to  a  different  insurance 

provider  for  a  subsequent  crop  year  will 

not  be  considered  a  break  in  continuous 

coverage. 

•        •        •        •        • 

Signed  in  Washington,  D.C,  on  July  16, 
1998. 

Kenneth  D.  Ackennan. 
Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  98-23522  Filed  »-l-98;  8:45  am) 
■ILUNQ  CODE  3410-09-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Sarvica 

7CFRPart905 

[DockM  No.  FV9a-«05-5  PFQ 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Qro%vn  in  Florida;  Regulation 
of  Fallgio  Variety  Tangerines 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  rule  invites  comments 
on  the  addition  of  Fallgio  tangerines  to 
the  varieties  of  citrus  fruit  regulated 
under  the  marketing  order  covering 
oranges,  grapefruit,  tangerines,  and 
tangelos  grown  in  Florida.  The 
marketing  order  is  administered  locally 
by  the  Citrus  Administrative  Committee 
(committee).  This  rule  would  add 
Fallgio  tangerines  to  the  varieties 
covered  under  the  order.  It  would  also 
establish  minimum  grade  and  size 
requirements  for  the  Fallgio  variety. 
This  rule  is  intended  to  assure  that  the 
Fallgio  tangerines  entering  fresh  market 
channels  are  of  a  size  and  quality 
acceptable  to  consiuners.  This  proposed 
rule  is  in  the  interest  of  producers, 
shippers,  and  consumers. 
DATES:  Comments  must  be  received  by 
September  22, 1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Conunents 
must  be  sent  to  Uie  Docket  Clerk,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  Fax:  (202) 
20^632;  or  E-mail: 
moabdocketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental,  Marketing 


Specialist,  Southeast  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  P.O.  Box 
2276,  Winter  Haven,  Florida  33883- 
2276;  telephone:  (941)  299-4770,  Fax: 
(941)  299-5169;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone: 
(202)  720-2491,  Fax:  (202)  205-6632. 
Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
205-6632. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  No.  84  and  Marketing  Order 
No.  905,  both  as  amended  (7  CFR  part 
905),  regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 


The  order  provides  for  the 
establishment  of  grade  and  size 
requirements  for  Florida  citrus,  with  the 
concurrence  of  the  Secretary.  These 
grade  and  size  requirements  are 
designed  to  provide  fresh  markets  with 
citrus  fruit  of  acceptable  quality  and 
size.  This  helps  create  buyer  confidence 
and  contributes  to  stable  marketing 
conditions.  This  is  in  the  interest  of 
growers,  handlers,  and  consumers,  and 
is  designed  to  increase  returns  to 
Florida  citrus  growers. 

His  proposed  rule  would  add  Fallgio 
tangerines  to  the  citrus  varieties  covered 
under  the  order.  It  would  also  establish 
minimum  grade  and  size  requirements 
for  the  Fallgio  variety.  This  rule  is 
designed  to  help  assure  that  the  size  and 
quality  of  Fallgio  tangerines  entering 
fresh  market  chaimels  are  acceptable  to 
consumers.  This  action  was 
unanimously  recommended  by  the 
committee  at  its  meeting  on  May  22, 
1998. 

Section  905.5  of  the  order  defines  the 
varieties  of  fruit  regulated  under  the 
order  and  authorizes  the  addition  of 
other  varieties  as  specified  in  §  905.4.  as 
recommended  by  the  committee  and 
approved  by  the  Secretary.  Section 
905.105  contains  the  changes  in 
varieties  that  have  been  made  using  this 
authority.  This  proposal  would  add 
Fallgio  tangerines  to  the  varieties  of 
citrus  fruit  regulated  under  the  order  by 
modifying  §905.105. 

Fallgio  tangerines  are  a  relatively  new 
variety  coming  into  significant  ^ 

commercial  production.  The  committee 
has  been  following  the  production 
statistics  for  Fallgio  tangerines.  During 
the  last  four  years  this  variety  has 
experienced  rapid  production  growth. 
The  conmiittee  uses  a  level  of  a  million 
cartons  of  production  as  a  measure  in 
considering  a  variety's  commercial    . 
significance.  In  the  1997-98  season, 
total  utilization  of  Fallgio  tangerines 
approximated  1,157,624  cartons  (Vs 
bushel).. This  compares  to  465,876  (Vs 
bushel)  cartons  utilized  during  the 
1994-95  season. 

Another  indicator  of  commercial 
significance  is  the  market  share  held  by 
the  variety.  For  the  1997-98  season, 
Fallgio  tangerines  shipped  fresh  totaled 
approximately  874,000  cartons  (Vs 
bushel),  or  approximately  23  percent  of 
the  early  tangerine  market.  As  the  trees 
of  this  variety  reach  full  bearing  age  and 
additional  plantings  begin  to  bear  fruit, 
the  committee  expects  shipments  of 
Fallgio  tangerines  to  continue  to 
increase  and  comprise  a  larger  share  of 
the  early  tangerine  market. 

The  committee  believes  that  the 
current  level  of  production  and 
shipments  is  significant  enough  to 
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warrant  the  addition  of  Fallgio 
tangerines  to  the  varieties  covered  under 
the  order.  This  rule  would  also  establish 
minimum  grade  and  size  requirements 
for  Fallgio  tangerines.  Section  905.52  of 
the  order,  in  part,  authorizes  the 
committee  to  recommend  minimum 
grade  and  size  regulations  to  the 
Secretary.  Section  905.306  of  the  order's 
rules  and  regulations  specifies 
minimum  grade  and  size  requirements 
for  different  varieties  of  fresh  Florida 
citrus.  Such  requirements  for  domestic 
shipments  are  specified  in  §  905.306  in 
Table  I  of  paragraph  (a),  and  for  export 
shipments  in  Table  II  of  paragraph  (b). 

Ijus  rule  would  amend  §  905.306.  to 
add  the  Fallgio  tangerine  variety  to  the 
list  of  entries  in  Table  I  of  paragraph  (a), 
and  in  Table  II  of  paragraph  (b).  A 
minimum  grade  of  U.S.  No.  1  as 
specified  in  the  U.S.  Standards  for 
Grades  of  Florida  Tangerines  (7  CFR 
51.1810  through  51.1837).  and  a 
minimum  size  of  2^ie  inches  diameter 
would  be  established  for  Fallgio 
tangerines  for  both  domestic  and  export 
shipments. 

1116  committee  recommended  the 
minimxun  size  of  2*/ie  inches  diameter 
for  Fallgio  tangerines  because  this 
variety  of  tangerine  tends  to  grow  larger 
than  the  other  tangerine  varieties 
regulated  at  the  2Vib  inch  minimum 
diameter,  and  it  can  easily  attain  the 
larger  size.  The  minimum  grade  of  U.S. 
'No.  1  was  recommended  by  the 
committee  for  this  variety  because 
tangerines  meeting  the  requirements  of 
this  grade  are  mature,  and,  while  having 
more  cosmetic  defects  than  the  higher 
grades  specified  in  the  standards,  the 
defects  do  not  materially  detract  from 
the  appearance,  or  the  edible  or   > 
marketing  quality  of  the  fruit  All 
regulated  varieties  of  Florida  tangerines, 
except  Honey  tangerines,  have  a 
minimum  U.S.  No.  1  grade.  Honey 
tangerines  are  not  regulated  at  U.S.  No. 
1  because  their  skin  possesses  excessive 
amounts  of  green  coloring  which  causes 
them  to  exceed  the  tolerances  for  that 
grade  defect.  Honey  tangerines  must  be 
at  least  Florida  No.  1  grade,  which 
{lermits  more  green  coloring  than  U.S. 
No.  1.  According  to  the  committee, 
almost  all  of  the  Fallgio  tangerines 
shipped  fresh  in  1997-98  would  have 
met  the  proposed  requirements  had  they 
been  in  effect.  ' 

Minimum  grade  and  size 
requirements  for  domestic  and  export 
shipments  of  tangerines  are  designed  to 
prevent  shipments  of  low  grade, 
immature,  small  sized,  or  otherwise 
unsatisfactory  fruit  from  entering  fresh 
market  channels.  Preventing  sudi 
shipments  helps  create  buyer 
coiifidence  in  the  marketplace  and  helps 


foster  stable  marketing  conditions  in  the 
interest  of  producers. 

The  committee  noted  that  fresh 
shipments  of  Fallgio  tangerines  had 
increased  fit>m  381,990  cartons  (^ 
bushel)  in  1994-95  to  874,076  cartons 
(^  bushel)  in  1997-98.  Total  utilization 
had  increased  from  465,876  */s  bushel 
cartons  in  1994-95  to  1.157.624  */5 
bushel  cartons  in  1997-98.  In  the  1997- 
98  season,  approximately  76  percent  of 
the  Fallgio  tangerine  crop  was  shipped 
in  fi«sh  market  channels,  representing 
approximately  23  percent  of  the  early 
tangerine  crop.  The  committee  believes 
that  the  current  market  share  and 
shipment  levels  justify  establishing 
minimum  grade  and  size  requirements 
for  Fallgio  tangerines  and  that  these 
requirements  are  needed  to  help  assure 
and  maintain  acceptable  shipments. 

The  committee  nirther  beheves  that 
the  addition,  of  this  variety  to  those 
regulated  under  the  order  and  the 
establishment  of  minimum  grade  and 
size  requirements  for  Fallgio  tangerines 
will  become  increasingly  important  as 
production  and  market  share  increase. 
The  establishment  of  such  requirements 
for  this  tangerine  variety  is  expected  to 
help  ensure  that  only  fresh  fruit  of 
acceptable  size  and  quality  reaches 
consumers  in  the  interest  of  producers, 
handlers,  and  consumers.  Experience 
has  shown  that  providing  uniform 
quality  and  size  acceptable  to 
consumers  helps  stabilize  the  market, 
improves  grower  returns,  and  fosters 
market  growth. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orieptation  and  compatibility. 

There  are  approximately  75  tangerine 
himdlers  subject  to  regulation  under  the 
order  and  approximately  11,000  growers 
of  citrus  in  the  regulated  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  as  those  having 
annual  receipts  of  less  than  $5,000,000, 
and  small  agricultural  producers  are 
defined  as  those  having  annual  receipts 
of  less  Uian  $500,000  (13  CFR  121.601). 


Based  on  industry  and  committee  data 
for  the  1997-98  season,  the  average 
annual  free-on-board  price  for  fresh 
Flraida  tangerines  during  the  1997-98 
season  was  around  $12.51  per  Vs  bushel 
carton,  and  total  fresh  shipments  of 
early  tangerines  for  the  1997-98  season 
are  estimated  at  3.8  million  cartons. 

Approximately  40  percent  of  all 
handlers  handled  80  percent  of  Florida 
tangerine  shipments.  In  addition,  many 
of  these  handlers  ship  other  citrus  fruit 
and  products  that  would  contribute 
further  to  handler  receipts.  About  80 
percent  of  citrus  handlers  could  be 
considered  small  businesses  under 
SBA's  definition  and  about  20  percent 
of  the  handlers  could  be  considered 
large  businesses.  The  majority  of  Florida 
citrus  handlers,  and  growers  may  be 
classified  as  small  entities. 

Under  §  905.5  the  committee  has  the 
authority  to  recommend  to  the  Secretary 
the  addition  of  other  citrus  varieties  to 
those  covered  under  the  order.  Section 
905.52  of  the  order,  in  part,  authorizes 
the  committee  to  recommend  minimum 
grade  and  size  regulations  to  the 
Secretary.  Pursuant  to  this  authority, 
minimum  grade  and  size  requirements 
for  domestic  and  export  shipments  are 
specified  for  numerous  citrus  varieties 
covered  under  the  order.  Cunentiy, 
Fallgio  tangerines  are  not  included 
under  the  order  and  no  minimum  grade 
and  size  requirements  are  established 
for  this  variety. 

This  rule  would  make  changes  to 
§§  905.105  and  905.306  of  the  rules  and 
regulations  concerning  covered  varieties 
and  iriinimiim  grade  and  size 
requirements,  respectively.  This  rule 
would  add  Fallgio  tangerines  to  the 
varieties  covered  under  the  order.  It 
would  also  establish  a  minimum  grade 
and  size  requirement  for  Fallgio 
tangerines.  The  establishment  of  such 
requirements  for  this  variety  would  help 
stabilize  the  market  and  improve  grower 
returns  by  providing  uniform  quality 
and  size  acceptable  to  consumers. 

This  regulation  would  have  a  positive 
impact  on  affected  entities.  This  action 
is  intended  to  maintain  and  improve 
quality.  The  purpose  of  this  rule  would 
be  to  improve  the  quality  of  firiit 
entering  fresh  market  channels  in  the 
interest  of  producers,  shippers,  and 
consumers.  Minimum  grade  and  size 
requirements  for  domestic  and  export 
shipments  of  tangerines  are  designed  to 
prevent  shipments  of  low  grade. 
immature,  small  sized,  or  otherwise 
unsatisfactory  fruit  from  entering  fresh 
market  channels. 

While  this  rule  woidd  establish  a 
minimum  grade  and  size  requirement 
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for  Fallglo  tangerines,  many  handlers  in 
the  industry  have  been  using  these 
requirements  voluntarily.  According  to 
the  committee,  almost  all  of  the  Fallglo 
tangerines  shipped  fresh  in  1997-98 
(874,076  Vi  bushel  cartons)  would  have 
met  the  requirements  proposed  in  this 
rule  (i.e.,  U.S.  No.  1  and  2^6  inches  in 
diameter)  had  they  been  in  effect. 
Therefore,  this  rule  should  not  be 
overtly  restrictive,  and  the  overall  effect 
on  costs  is  expected  to  be  minimal  in 
relation  to  the  benefits  expected. 

Regarding  expected  handler 
inspection  costs,  three  inspection  and 
certiScation  options  are  being  used  by 
Florida  citrus  handlers  regulated  under 
the  order.  The  options  are  Partners  in 
Quality  (PIQ),  continuous  in-line,  and 
lot  inspection.  The  PIQ  inspection 
option  is  an  audit  based  quality 
assurance  program  between  inspection 
officials  of  the  Fresh  Products  Branch, 
F&V,  AMS,  USDA,  and  officials  from 
the  individual  packinghouses.  Under 
PIQ,  the  packinghouse  and  inspection 
officials  develop  a  system  of  checks 
along  the  processing/packing  line  which 
demonstrate  and  document  their  ability 
to  pack  product  that  meets  all 
applicable  requirements.  The 
effectiveness  of  PIQ  is  verified  through 
periodic,  imannounced  audits  of  each 
packer's  system  by  USDA-approved 
auditors.  Under  the  latter  two 
inspection  options,  the  commodity  is 
inspected  by  Federal  or  Federal-State 
inspection  officials  as  packaged 
product,  rather  than  before  packaging  by 
packinghouse  officials  as  with  PIQ,  and 
the  results  are  certified.  Current  costs 
are  $0.04  cents  per  carton  for  PIQ  type 
inspection,  $0.07  cents  per  carton  for 
continuous  in-line  inspection,  and 
$39.00  per  hour  for  lot  inspection. 

By  not  setting  minimum  quality  and 
size  regvdations,  a  quantity  of  poor 
quality,  small  sized  fruit  may  reach  the 


retail  market,  resulting  in  consumer 
dissatisfaction  and  product  substitution. 
Such  a  lapse  in  quality  and/or  size 
could  result  in  a  price  reduction. 
Preventing  such  shipments  helps  create 
a  buyer  confidence  in  the  marketplace 
and  helps  foster  stable  marketing 
conditions  in  the  interest  of  producers. 

A  stabilized  market  that  returns  a  fair 
price  would  be  beneficial  to  both  small 
and  large  growers  and  handlers.  The 
opportunities  and  benefits  of  this  rule 
are  expected  to  be  available  to  all 
Fallglo  tangerine  growers  and  handlers 
regardless  of  their  size  of  operation. 

This  action  would  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
citrus  handlers.  As  with  all  Federal 
marketing  order  programs,  reports,  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
proposed  rule.  However,  tangerines 
must  meet  the  requirements  as  specified 
in  the  U.S.  Standards  for  Grades  of 
Florida  Tangerines  (7  CFR  51.1810 
through  51.1837)  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  through  1627). 

In  addition,  the  committee's  meeting 
was  widely  publicized  throughout  the 
citrus  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  committee 
deliberations  on  all  issues.  Like  all 
committee  meetings,  the  May  22, 1998, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue. 
Interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

Table  I 


A  20-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Twenty  days  is  deemed 
appropriate  because  handlers  are 
expected  to  begin  shipping  Fallglo 
tangerines  in  early  October  and  any 
changes  to  the  regulation  implemented' 
as  a  result  of  this  action  should  be 
annoimced  as  soon  as  possible  so 
producers  and  handlers  can  plan 
accordingly.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Subjects  in  7  CFK  Part  905 

Grapefiiiit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  proposed  to 
be  amended  as  follows: ' 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Audiority:  7  U.S.C.  601-674. 

2.  In  §  905.105,  paragraph  (b)  is 
revised  to  read  as  follows: 

$  905.1 05    Tangerine  and  grapefruit 
classHlcations. 

•        *        •        *        • 

(b)  Pursuant  to  §  905.5(m),  the  term 
"variety"  or  "varieties"  includes 
Sunburst  and  Fallglo  tangerines. 

3.  Section  905.306  is  amended  by 
adding  a  new  entry  for  Fallglo 
tangerines  in  paragraph  (a).  Table  I,  and 
in  paragraph  (b).  Table  11,  to  read  as 
follows: 

S  905.306    Orange.  Grapefruit,  Tangerine, 
and  Tangelo  Regulations. 

(a)*  *  • 


Variety 
(D* 


Regulation  period 


Minimum  Grade 
(3) 


Minimum  dh 
ameter 
finches) 

(4) 


Tangerines 


Fallglo 


On  and  after  10/1/98 U.S.  No.  1 


2^16 


(b) 
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Table  II 


Variety 
(1) 


Regulation  period 
(2) 


Minimum  Grade 
(3) 


Minimum  di- 
ameter 
(Inches) 

(4) 


Tangerines 


Fallglo. 


On  and  after  10/1/98 U.S.  Ho.  1 


ZVu 


Dated:  August  26, 1998. 
Robert  C  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[PR  Doc.  98-23513  Filed  9-1-98;  8:45  am) 
BUXmO  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-CE-34-nA0] 

RiN2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Model  2000 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Raytheon  Aircraft  Company  (Raytheon) 
Model  2000  airplanes  (commonly 
referred  to  as  Beech  Model  2000 
airplanes).  The  proposed  AD  would 
require  inspecting  Uie  stainless  steel 
fuel  line,  part  number  (P/N)  3035737, 
for  chafing  against  the  power  lever 
bracket,  P/N  122-940028-1.  The 
proposed  AD  is  the  result  of  a  routine 
inspection  of  an  in-service  airplane 
where  chafing  on  the  stainless  steel  fuel 
line  was  noted.  Inspections  of  other 
aircraft  revealed  similar  chafing.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  fuel  line  chafing 
caused  by  interference  with  the  power 
lever  bracket,  which  could  result  in  fuel 
leakage  and  cause  a  fire  in  the  engine 
compartment. 

DATES:  Comments  must  be  received  on 
or  before  October  30, 1998. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-34- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above.  ^ 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Randy  Griffith,  Aergspace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Mid- 
Continent  Airport/ Wichita,  Kansas 
67209;  telephone:  (316)  946-4145; 
facsimile:  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

> 

Comments  Invited  ^ 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  tkeir  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-34-AD."  The 
postcard  will  be  date  stamped  and  * 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-34-AD,  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

The  FAA  received  a  field  report  that 
a  Raytheon  Model  2000  airplane  had 
chafed  fuel  lines.  The  chafing  is  caused 
by  the  fuel  line  rubbing  against  the 
power  lever  bracket  on  each  engine. 
Inspection  of  other  aircraft  revealed 
similar  chafing. 

Relevant  Service  Information 

Raytheon  has  issued  Mandatory 
Service  Bulletin  SB.28-3104,  Issued: 
September,  1997,  which  specifies 
procedures  for  inspecting  the  stainless 
steel  fuel  line  for  chafing  and  proper 
clearance  between  the  fuel  line  and  the 
power  lever  bracket.  If  there  are  signs  of 
chafing,  the  service  bulletin  specifies 
replacing  the  fuel  line  and  modifying 
the  power  lever  bracket  to  provide  the 
necessary  clearance  to  prevent  chafing. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  referenced  service 
information,  the  FAA  has  determined 
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that  AD  action  should  be  taken  to 
prevent  hiel  line  chaAng  caused  by 
interference  with  the  power  lever 
bracket,  which  could  result  in  hiel 
leakage  and  cause  a  fire  in  the  engine 
compartment. 

Explanation  of  the  Provisions  of  the) 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Raytheon  Model  2000 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  inspecting 
each  engine  fuel  line,  part  number  (?/ 
N)  3035737,  for  chafing  and  correct 
clearance  between  the  fuel  line  and  the 
power  lever  bracket,  P/N  122-940028-1. 
If  chafing  is  found,  the  proposed  AD 
would  require  replacing  the  fuel  line 
with  a  new  fuel  line  and  modifying  the 
power  lever  bracket  to  provide  the 
clearance  needed  between  the  fuel  line 
and  the  power  lever  bracket  to  prevent 
chafing. 

Cost  Impact 

The  FAA  estimates  that  49  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  4  workhours  per  airplane 
to  accomplish  the  proposed  action  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $465  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $34,545,  or  $705  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Raytheon  Aircraft  Company  (Type 

Certificate  No.  A38CE  formerly  held  by 
the  Beech  Aircraft  Corporation):  Docket 
No.  98-CE-34-AD. 
Applicability:  Model  2000  airplanes,  serial 
numbers  NC-4  through  NC-53,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  fuel  line  chafing  caused  by 
interference  with  the  power  lever  bracket, 
which  could  result  in  fuel  leakage  and  cause 
a  fire  in  the  engine  compartment,  accomplish 
the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  inspect  the  engine  stainless  steel  fuel 
line,  part  number  (P/N)  3035737,  for 
evidence  of  chafing  and  a  minimum 
clearance  of  .06-inch  between  the  fuel  line 
and  power  lever  bracket,  P/N  122-940028-1. 
Accomplish  this  inspection  in  accordance 
with  the  Accomplishment  histructions 
section  of  Raytheon  Mandatory  Service 
Bulletin  SB.28.3104,  Issued:  September, 
1997. 

(b)  If  chafing  is  evident  on  the  fuel  line, 
prior  to  ftirther  flight,  replace  the  fuel  line 
with  a  new  fuel  line  and  modify  the  power 


lever  bracket  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Raytheon  Mandatory  Service  Bulletin 
SB.28.3104,  Issued:  September,  1997. 

(c)  If  the  clearance  between  the  fuel  line 
and  the  power  lever  bracket  is  less  than  .06- 
inch,  prior  to  further  flight,  modify  the  power 
lever  bracket  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Raytheon  Mandatory  Service  Bulletin 
SB.28.3104,  Issued:  September,  1997. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  180i  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Raytheon  Aircraft 
Company,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085;  or  may  examine  this  document 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  Qty,  Missouri,  on  August 
27, 1998. 

James  E  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-23618  Filed  9-1-98;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[DocKat  No.  95-ANE-67] 
RIN  2120-nAA«4 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM).         

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  JT9D  series  turbofan  engines, 
that  currently  requires  installing  an 
improved  design  turbine  exhaust  case 
(TEC)  with  a  thicker  containment  wall. 
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modifying  the  existing  TEC  to 
incorporate  a  containment  shield,  or 
modifying  the  existing  TEC  to  replace 
the  "P*"  flange  and  case  wall.  This 
proposal  is  prompted  by  the  need  to  add 
additional  affected  TEC  assemblies 
eligible  for  modiHcation,  and  to  add  an 
additional  TEC  modification 
compliance  option.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  release  of 
uncontained  debris  from  the  TEC 
following  an  internal  engine  failure, 
which  can  result  in  damage  to  the 
aircraft. 

DATES:  Comments  must  be  received  by 
November  2, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Oflice  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  95-ANE- 
57, 12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop^aa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  refierenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  Publications 
Department,  Supervisor  Technical 
Publications  Distribution,  M/S  132-30, 
400  Main  St.,  East  Hartford,  CT  06108; 
telephone  (860)  565-7700,  fax  (860) 
565-4503.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Coimsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  Tare 
Goodman,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7130,  fax 
(781)  238-7199. 
SUPPLEMENTARY  INFOMMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 


be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments - 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  perspaSv^A  report 
summari zing-each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  vdshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-57."  The 
postcard  vtrill  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  95-ANE-57, 12  New 
England  Executive  Park,  Biu-lington,  MA 
01803-5299. 

Discussion 

On  December  4, 1996,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  96-25-10, 
Amendment  39-9853(61  FR  66892, 
December  19, 1996),  applicable  to  Pratt 
&  Whitney  (PW)  IT9D  series  turbofan 
engines,  to  require  installing  an 
improved  design  tivbine  exhaust  case 
(TEC)  with  a  thicker  containment  wall, 
modifying  the  existing  TEC  to 
incorporate  a  containment  shield,  or 
modifying  the  existing  TEC  to  replace 
the  "P"  flange  and  case  wall.  That 
action  was  prompted  by  reports  of  64 
imcontained  engine  failures  since  1972. 
That  condition,  if  not  corrected,  could 
result  in  release  of  uncontained  debris 
fitim  the  TEC  following  an  internal 
engine  failure,  which  can  result  in 
damage  to  the  aircraft. 

Since  the  issuance  of  that  AD.  PW  has 
issued  Service  Bulletin  (SB)  No.  6157, 
Revision  2,  dated  January  28, 1998,  that 
lists  by  part  number  additional  affected 
TEC  assemblies  that  are  eligible  for 
modification.  This  superseding  AD 
references  this  revised  SB.  In  addition, 
this  proposed  rule  adds  an  additional 
TEC  modification  compliance  option 
described  in  PW  SB  No.  6320.  dated 
February  5. 1998. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 


supersede  AD  96-25-10  to  add 
additional  affected  TEC  asserpblies  that 
are  eligible  for  modification,  and  to  add 
an  additional  TEC  modification 
compliance  option.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  SBs  described 
previously. 

There  are  approximately  566  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  157 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  afiiected  by  this 
proposed  AD,  that  it  would  take 
approximately  zero  additional  work 
hours  per  engine  to  accomplish  the 
proposed  actions  when  done  at 
complete  disassembly/assembly,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $6,705  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,052,685. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiscts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:  ■ 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.13    [Amemled] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9853  (61  FR 
66892,  December  19. 1996)  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Pratt  k  Whitney:  Docket  No.  95-ANE-57. 
Supersedes  AD  96-25-10.  Amendment 
39-9853. 
Applicability:  Pratt  &  Whitney  (PW)  JT9D- 
3,  -7.  -20.  -59A,  -70A.  -7Q.  and  -7R4  series 
lurbofen  engines,  installed  on  but  not  limited 
to  Airbus  A300  and  A310  series;  Boeing  747 
and  767  series;  and  McDonnell  Douglas  DC- 
10  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  release  of  uncontained  debris 
from  the  tiirbine  exhaust  case  (TEC) 
following  an  internal  engine  failure,  which 
caojesult  in  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  At  the  next  removal  of  the  TEC  from  the 
low  pressure  turbine  case  "P"  flange  during 
a  shop  visit,  buT  not  later  than  48  months 
after  the  eff^tive  date  of  this  AD,  accomplish 
the  following: 

(1)  For  PW  JT9D-3A,  -7.  -7A,  -7 AH.  -7H. 
-7F,  -7J,  -20,  and  -20J  series  turbofan 
engines,  accomplish  any  one  of  the  following 
actions: 

(i)  Install  a  thicker-walled  TEC,  with  part 
numbers  (P/N's)  listed  in  PW  service  bulletin 
(SB)  No.  6113,  dated  April  13, 1993,  as 
applicable;  or 

(ii)  Install  a  modified  TEC  that  incorporates 
a  containment  shield,  with  P/N's  listed  in 
PW  SB  No.  5907,  dated  March  27, 1990,  as 
applicable;  or 

(iii)  Install  a  modified  TEC  that 
incorporates  a  replacement  "P"  flange  and 
case  wall,  with  P/N's  listed  in  PW  SB  No. 
6118,  Revision  3,  dated  January  10. 1996,  or 

(iv)  Install  a  modified  TEC  that 
incorporates  a  replacement  "P"  flange  and 
case  wall,  with  Chromalloy  Supplemental 
Type  Certificate  (STC)  SE00047AT-D,  dated 
October  15, 1996;  or 

(v)  Install  a  modified  TEC  that  incorporates 
replacement  or  modified  outer  case  detail  in 


accordance  with  PW  SB  No.  6320.  dated 
February  5. 1998. 

(2)  For  PW  JT9D-7Q  and  -7Q3  series 
turl>ofan  engines,  accomplish  any  one  of  the 
following  actions: 

(i)  Install  a  thicker-walled  TEC,  with  P/N's 
listed  in  PW  SB  No.  5977,  dated  December 
14, 1990;  or 

(ii)  Install  a  modified  TEC  that  incoiporates 
a  containment  shield,  with  P/N's  listed  in 
PW  SB  No.  5907,  dated  March  27, 1990,  as 
applicable;  or 

(iii)  Install  a  modified  TEC  that 
incorporates  a  replacement  "P"  flange  and 
case  wall,  with  P/N's  listed  in  PW  SB  No. 
6157,  Revision  2,  dated  January  28, 1998;  or 

(iv)  Install  a  modified  TEC  that 
incorporates  a  replacement  "P"  flange  and 
case  wall,  with  Chromalloy  STC 
SE00047AT-D,  dated  October  15, 1996;  or 

(v)  Install  a  modified  TEC  that  incorporates 
replacement  or  modified  outer  case  detail  in 
accordance  with  PW  SB  No.  6320,  dated 
February  5, 1998. 

(3)  For  PW  JT9D-59A  and  -70A  series 
turbofan  engines,  accomplish  one  of  the 
following  actions: 

(i)  Install  a  thicker-walled  TEC.  with  P/N's 
listed  in  PW  SB  No.  6243.  dated  February  1. 
1996;  or 

<ii)  Install  a  modified  TEC  that  incoiporates 
a  containment  shield,  with  P/N's  listed  in 
PW  SB  No.  5907,  dated  March  27, 1990.  as 
applicable; 

(iii)  Install  a  modified  TEC  that 
incorporates  a  replacement  "P"  flange  and 
case  wall,  with  P/N's  listed  in  PW  SB  No. 
6157,  Revision  2,  dated  January  28, 1998;  or 

(iv)  Install  a  modified  TEC  that 
incorporates  a  replacement  "P"  flange  and 
case  wall,  with  Chromalloy  STC 
SE00047AT-D,  dated  October  15, 1996;  or 

(v)  Install  a' modified  TEC  that  incorporates 
replacement  or  modified  outer  case  detail  in 
accordance  with  PW  SB  No.  6320,  dated 
February  5, 1998. 

(4)  For  PW  JT9D-7R4D  (BG-700  series) 
turbofan  engines,  accomplish  one  of  the 
following  actions: 

(i)  Install  a  thicker-walled  TEC.  with  P/N's 
listed  in  PW  SB  No.  JT9D-7R4-72-479. 
Revision  1.  dated  November  12. 1993;  or 

(ii)  Install  a  modified  TEC  that  incorporates 
a  containment  shield,  \»ith  P/N's  listed  in 
PW  SB  No.  JT9D-7R4-72-407,  Revision  1, 
dated  August  16, 1990,  as  applicable;  or 

(iii)  Install  a  modified  TEC  that 
incorporates  a  replacement  "P"  flange  and 
case  wall,  with  Chromalloy  STC 
SE00O47AT-D,  dated  October  15, 1996. 

(5)  For  PW  JT9D-7R4D  (BG-800  series). 
-7R4D  (BG-900  series).  -7R4D1  (AI-500 
series).  -7R4E  (BG-800  series).  -7R4E  (BG- 
900  series),  -7R4E1  (AI-500  series).  -7R4E1 
(AI-600  series),  -7R4E4  (BG-900  series), 
-7R4G2  (BG-300  series),  and  -7R4H1  (AI- 
600  series)  turbofan  engines,  accomplish  any 
one  of  the  following  actions: 

(i)  Install  a  thicker-walled  TEC,  with  P/N's 
listed  in  PW  SB  No.  JT9D-7R4-72-534,  dated 
October  18, 1996;  or 

(ii)  Install  a  modified  TEC  that  incorporates 
a  containment  shield,  with  P/N's  listed  in 
PW  SB  No.  JT9D-7R4-72-466.  Revision  2, 
dated  May  10. 1996;  or 

(iii)  Install  a  modified  TEC  that 
incorporates  a  replacement  "P"  flange  and 


case  wall,  with  P/N's  listed  in  PW  SB  No. 
JT9D-7R4-72-534,  dated  October  18, 1996; 
or 

(iv)  Install  a  modified  TEC  that 
incorporates  a  replacement  "P"  flange  and 
case  wall,  with  Chromalloy  STC 
SE00054AT-D,  dated  October  19. 1994. 

(6)  For  PW  JT9D-7R4D  (BG-800  series). 
-7R4D  (BG-900  series).  -7R4D1  (AI-500 
series),  -7R4E  (BG-800  series],  -7R4E  (BG- 
900  series).  -7R4E1  (AI-500  series),  -7R4E1 
(AI-600  series).  -7R4E4  (BG-900  series), 
-7R4G2  (BG-300  series),  and  -7R4H1  (AI- 
600  series)  tuxbofan  engines,  with  TECs  that 
have  been  modified  to  incorporate  a 
replacement  "P"  flange  and  case  wall,  in 
accordance  with  PW  SB  No.  JT9D-7R4-72- 
513,  Revision  3,  dated  November  13, 1996,  or 
previous  revisions,  perform  heat  treatment  of 
the  TECs  in  accordance  with  the 
Accomplishment  Instructions  of  PW  SB  No. 
)T9D-7R4-72-534,  dated  October  18, 1996. 

(b)  For  the  purpose  of  this  AD,  a  shop  visit 
is.  defined  as  induction  of  an  engine  into  the 
shop  for  scheduled  maintenance. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  forward 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  he  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
August  26, 1998. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-23617  Filed  9-1-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Ooeltet  No.  98-CE-72-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Burkhart 
QROB  lojft-und  Raumfahrt  GmbH 
Model  G 1098  Gliders 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NFRM). 

summary:  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 


Federal  Register / Vol.  63,  No.  170 /Wednesday,  September  2,  1998 /Proposed  Rules 


46715 


(AO)  that  would  apply  to  all  Burkhart 
GROB  Luft-und  Raumfahrt  GmbH  (Grob) 
Model  G  109B  gliders.  The  proposed  AD 
would  require  inspecting  the  engine 
mounting  h'ame  for  paint  scratches  and 
damage  (abrasions,  notches,  or  chafing); 
and  repairing  any  paint  scratches,  and 
repairing  or  replacing  any  engine 
mounting  frame  that  is  foimd  damaged. 
The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 
The  acticms  specified  by  the  proposed 
AD  are  intended  to  detect  and  correct 
damage  to  the  engine  mounting  frame, 
which  could  result  in  failure  of  the 
engine  mount  structure  with  consequent 
loss  of  the  engine. 

DATES:  Comments  must  be  received  on 
or  before  October  6, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-72- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Grob-Werke  GmbH  &  Co.  KG, 
Untemehmensbereich,  Burkhart  Grob 
Flugzeugbau,  Flugplatz  Mattsies,  86874 
Tussenhausen,  Germany.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169.    . 
SUPPLEMENTARY  INFORMATION: 


Coininents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asptects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-72-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NFRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-72-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

The  Luflfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  all  Grob 
G  109B  gliders.  The  LBA  reports  several 
incidents  of  paint  scratches  and  damage 
(abrasions,  notches,  or  chafing)  on  the 
above-referenced  gliders.  This  damage  is 
parallel  to  tube  #3  of  the  engine 
mounting  frame.  The  steel  spiral  of  the   . 
warm  air  duct  that  is  running  irom  the 
heat  exchanger  to  the  left-hand 
carburetor  is  rubbing  on  the  engine 
mounting  frame  and  causing  this 
damage. 

This  condition,  if  not  detected  and 
corrected,  could  result  in  failure  of  the 
engine  mount  structure  with  consequent 
loss  of  the  engine. 

Relevant  Service  Information 

Grob  has  issued  Service  Bulletin  TM 
817-45.  dated  July  27, 1995.  which 
specifies  procedures  for  inspecting  the 
engine  mounting  frame  for  paint 
scratches  and  damage  (abrasions, 
notches,  or  chafing).  This  service 
bulletin  also  specifies  repairing  paint 
scratches;  and  sending  any  engine 
mounting  frame  that  is  damaged  to  the 
manufacturer  for  repair. 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  95-362  Grob.  dated 
September  27, 1995,  in  order  to  assure 
the  continued  airworthiness  of  these 
gliders  in  Germany. 

The  FAA's  Determination 

This  glider  model  is  manufactured  in 
Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 


provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Grob  G  109B  gliders  of 
the  same  type  design  registered  in  the 
United  States,  the  FAA  is  proposing  AD 
action.  The  proposed  AD  would  require 
inspecting  the  engine  mounting  fi^e 
for  paint  scratches  and  damage 
(abrasions,  notches,  or  chafing);  and 
repairing  any  paint  scratches,  and 
repairing  or  replacing  any  engine 
moimting  frame  that  is  found  damaged. 
Accomplishment  of  the  proposed 
actions  would  be  required  in  accordance 
with  Grob  Service  Bulletin  TM  817-45, 
dated  July  27, 1995. 

Cost  Impact 

The  FAA  estimates  that  29  gliders  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  inspection,  that  it  would 
take  approximately  2  workhours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximately  S60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  inspection  on 
U.S.  operators  is  estimated  to  be  $3,480, 
or  $120  per  glider. 

If  damage  is  found  on  the  engine 
mounting  frame  that  is  beyond  certain 
limits  specified  in  the  service 
information,  theF'AA  estimates  that  it 
would  take  approximately  13  workhours 
per  glider  to  accomplish  the  proposed 
repair  or  replacement,  at  an  average 
labor  rate  of  approximately  $60  an  hour. 
Parts  cost  $200  for  repair  and  $750  for 
replacement.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  repair, 
if  necessary,  is  estimated  to  be  $980  per 
glider.  The  total  cost  impact  of  the 
proposed  replacement,  if  necessary,  is 
estimated  to  be  $1,530  per  glider. 

Compliance  Time  of  This  AD 

Although  damage  to  the  engine 
mounting  frame  occurs  during  flight, 
this  unsafe  condition  is  not  a  result  of 
the  number  of  times  the  glider  is 
operated.  The  chance  of  this  situation 
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occurring  is  the  same  for  a  glider  with 
10  hours  time-in-service  (TIS)  as  it 
would  be  for  a  glider  with  500  hours 
TIS.  For  this  reason,  the  FAA  has 
determined  that  a  compliance  based  on 
calendar  time  should  be  utilized  in  this 
proposed  AD  in  order  to  assure  that  the 
unsafe  condition  is  addressed  on  all 
gliders  in  a  reasonable  time  period. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Pn/posed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Burkhart  GROB  Luft-und  Raumfahrt  GMBH: 

Docket  No.  98-CE-72-AD. 
Applicability:  Model  G  109B  gliders,  all 
serial  numbers,  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  glider 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
gliders  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  detect  and  correct  damage  to  the  engine 
mounting  frame,  which  could  result  in 
failiue  of  the  engine  mount  structure  with 
consequent  loss  of  the  engine,  accomplish 
the  following: 

(a)  Within  the  next  3  calendar  months  after 
the  effective  date  of  this  AD,  inspect  the 
engine  mounting  frame  for  paint  scratches 
and  damage  (abrasions,  notches,  or  chafing) 
in  accordance  with  the  Action  section  of 
Grob  Service  Bulletin  TM  817-45,  dated  July 
27, 1995. 

(b)  If  a  paint  scratch(es)  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  flight,  remove  all  flakes 
and  dust  firom  the  area,  degrease  the  tube  and 
apply  a  protective  anti-corrosion  coat,  and 
shorten  the  warm  air  duct  or  replace  it  if 
damaged.  Accomplish  the  warm  air  duct 
modification  or  replacement  in  accordance 
with  the  maintenance  manual. 

(c)  If  damage  (abrasions,  notches,  or 
chafing)  is  found  during  the  inspection 
required  by  paragraph  (a)  of  this  AD,  and  the 
damage  is  0.7  millimeters  (mm)  or  less  in 
depth  as  specified  in  paragraph  3(b)  of  ^le 
Action  section  of  Grob  Service  Bulletin  TM 
817-45,  dated  July  27. 1995,  prior  to  further 
flight,  degrease  the  tube  and  apply  a 
protective  anti-corrosion  coat,  and  shorten 
the  warm  air  duct  or  replace  it  if  damaged. 
Accomplish  the  warm  air  duct  modification 
or  replacement  in  accordance  with  the 
maintenance  manual.  Within  6  calendar 
months  after  the  inspection  required  by 
paragraph  (a)  of  this  AD,  accomplish  one  of 
the  following: 

(1)  Send  the  engine  mounting  frame  to  the 
manufacturer  for  repair  at  the  address 
specified  in  {)aragraph  (g)  of  this  AD  and 
accomplish  the  warm  air  duct  modification 
or  replacement  specified  in  paragraph  (b)  of 
this  AD.  Do  not  operate  the  glider  until  the 
part  is  repaired,  sent  back,  and  re-installed 
on  the  glider;  or 

(2)  Replace  the  engine  mounting  frame 
with  a  new  part  of  the  same  design,  or  an 
FAA-approved  part  that  has  been  inspected 
in  accordance  with  the  requirements  pf 
paragraph  (a)  of  this  AD  and  is  found  free  of 
damage. 

(d)  If  damage  (abrasions,  notches,  or 
chafing)  is  fouhd  during  the  inspection 
required  by  paragraph  (a)  of  this  AD,  and  the 
damage  is  more  than  0.7  mm  in  depth  as 
specified  in  paragraph  3(c)  of  the  Action 


section  of  Grob  Service  Bulletin  TM  817-45. 
dated  July  27. 1995,  prior  to  further  flight, 
accompUsh  one  of  the  following: 

(1)  Send  the  engine  mounting  frame  to  the 
manu&cturer  for  rep>air  at  the  address 
specified  in  paragraph  (g)  of  this  AD  and 
accomplish  the  warm  air  duct  modification 
or  replacement  specified  in  paragraph  (h)  of 
this  AD.  Do  not  operate  the  glider  until  the 
part  is  repaired,  sent  back,  and  re-installed 
on  the  glider,  or 

(2)  Replace  the  engine  mounting  frame 
with  a  new  part  of  the  same  design,  or  an 
FAA-approved  part  that  has  been  inspected 
in  accordance  with  the  requirements  of 
paragraph  (a)  of  this  AD  and  is  found  free  of 
damage.  Accomplish  the  warm  air  duct 
modification  or  replacement  specified  in 
paragraph  (b)  of  this  AD 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(g)  Questions  or  technical  information  . 
related  to  Grob  Service  Bulletin  TM  817-45, 
dated  July  27, 1995,  should  be  directed  to 
Grob-Werke  GmbH  k  Co.  KG, 
Untemehmensbereich,  Burkhart  Grob 
Flugzeugbau,  Flugplatz  Mattsies,  86874 
Tussenhausen,  Germany.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Coimsel,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  95-362  Grob,  dated  September 
27, 1995. 

Issued  in  Kansas  City,  Missouri,  on  August 
27, 1998. 
James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-23616  Filed  9-1-98;  8:45  am] 
nUMQ  CODE  4»1»-1»-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  201 

[Release  No.  34-40364;  File  No.  S7-23-98] 

Rules  of  Practice 

agency:  Securities  and  Exchange 
Commission. 
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ACTION:  Proposed  rule. 


SUMIMARY:  The  Securities  and  Exchange 
Conunission  is  proposing  for  public 
comment  amendments  to  its  Rules  of 
Practice,  Rules  210  and  221.  Rule  210 
currently  prohibits  any  person  from 
intervening  or  participating  on  a  limited 
basis  as  a  party  or  non-party  in  an 
enforcement  proceeding,  a  disciplinary 
proceeding,  or  a  proceeding  to  review  a 
self-regulatory  organizatioh 
determination.  The  Commission  is 
proposing  to  amend  Rule  210  to  permit 
representatives  of  any  federal,  state,  or 
local  criminal  prosecutorial  authority 
limited  participation  for  the  purpose  of 
requesting  a  stay,  in  order  to  support 
efforts  to  bring  criminal  prosecutions 
arising  out  of  securities  violations.  Rule 
221  currently  requires  that  parties 
generally  participate  in  both  an  initial 
and  a  final  prehearing  conference.  The 
Commission  proposes  requiring  only 
one  pfiehearing  conference,  in  order  to 
streamline  the  administrative  process 
and  conserve  the  parties'  and  the 
Commission's  resources. 
dates:  Comments  must  be  submitted  on 
or  before  October  2, 1998. 
ADDRESSES:  Interested  persons  should 
submit  three  copies  of  their  written 
conmients  to:  Jonathan  G.  Katz, 
Secretary;  U.S.  Securities  and  Exchange 
Commission;  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Comments  also 
may  be  submitted  electronically  at  the 
following  E-mail  address: 
rulecomments@sec.gov.  All  comment 
letters  should  refer  to  File  No.  S7-23- 
98.  This  file  number  should  be  included 
on  the  subject  line  if  E-mail  is  used.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  in  the 
Conunission 's  Public  Reference  Room, 
450  Fifth  Street,  N.W.,  Washington,  DC 
20549.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
L.  Loizeaux,  Principal  Assistant  General 
Coimsel,  or  Kathleen  O'Mara,  Senior 
Counsel,  Office  of  General  Counsel, 
(202)  942-0950,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Stop  6-6,  Washington,  D.C. 
20549. 
SUPPLEMENTARY  INFORMATION: 

I.  Discussion 

The  Commission  adopted,  after  notice 
and  comment,  comprehensive  revisions 
to  its  Rules  of  Practice  that  became 
effective  on  July  24, 1995.'  These 
revisions  were  the  result  of  an 


approximately  two-and-a-half  year 
study  by  the  Commission's  Task  Force 
on  Administrative  Proceedings  that 
culminated  in  a  comprehensive  report.^ 
The  Task  Force  found  that  the 
fundamental  structure  of  the 
Commission's  administrative  process 
was  sound  and  successfully  protected 
the  essential  interests  of  respondents, 
investors,  and  the  public,  but  that  some 
changes  were  necessary.  The  Task  Force 
recommended  changes  to  the  Rules  of 
Practice  in  an  effort  to  set  forth 
applicable  procedural  requimnents 
more  completely,  in  a  format  easier  to 
use,  and  to  streamline  procedures  that 
had  become  burdensome. 

In  November  1997.  theO)mnussion's 
Inspector  General  issued  a  report 
evaluating  the  Commission's 
Administrative  Proceedings  Process  in 
an  attempt  to  assess  the  impact  of  the 
new  Rules  of  Practice.  The  Inspector 
General  recommended,  among  other 
things,  that  the  Commission  review 
Rules  210  and  221.  The  Commission  has 
reviewed  these  rules  and  proposes  that 
the  rules  be  changed  as  discussed  below 
(and  reflected  in  the  text  of  the  rules). 

Rule  210  currently  prohibits 
intervention  or  limited  participation  in 
Commission  enforcement  or  in 
disciplinary  proceedings  to  review  self- 
regulatory  organization  determinations.' 
This  prohibition  exists  due  to  the 
distinct  issues  raised  by  enforcement 
proceedings,  in  which  the  government 
seeks  to  impose  sanctions  upon  named 
persons.  The  Commission  believed  that 
the  only  parties  should  be  those 
specified  by  the  Conmiission  in  the 
order  instituting  proceedings,  and  no 
one  else,  should  be  granted  status  as  a 
limited  or  non-party  participant.  In 
addition,  prohibiting  intervention  or 
participation  in  Commission  cases 
served  the  purpose  of  preventing 
extraneous  issues  from  diverting 
proceedings  and  promoted  timely  and 
efficient  resolution  of  particular  matters 
before  the  Commission. 

In  recent  years,  the  Commission  has 
received  requests  from  representatives 
of  various  federal  and  local  criminal 
prosecutors  to  enter  an  appearance  in 
order  to  request  a  stay  of  the 
Commission's  proceedings  during  the 
pendency  of  a  criminal  investigation  or 
prosecution  based  on  the  same  or 


■  Final  Rules  of  Practice,  Exchange  Act  Release 
No.  35833.  60  FR  32738  (June  23, 1995). 


'Task  Force  on  Administrative  Proceedings, 
Securities  and  Exchange  Conunission,  Fair  and 
Efficient  Administrative  Proceedings:  Report  of  the 
Task  Force  (Feb.  1993). 

>  Rule  210(f)  does,  however,  allow  the      • 
Conunission  or  a  hearing  officer  to  modify  the 
provisions  of  Rule  210  to  impose  such  terms  and 
conditions  on  participtation  of  any  person  in  any 
proceeding  as  it  may  deem  necessary  or  appropriate 
in  the  public  interest. 


related  imderlying  conduct.  These 
authorities  typically  assert  that 
substantial  prejudice  could  result  to  a 
criminal  prosecution  if  an 
administrative  proceeding  is  not 
postponed. 

The  Commission  supports  efforts  to 
bring  criminal  prosecutions  arising  out 
of  securities  violations.  Accordingly,  the 
Commission  proposes  that  Rule  210  be 
amended  to  allow  authorized 
representatives  of  the  United  States 
Department  of  Justice,  including  any 
United  Sutes  Attorney's  Office,  and  of 
state  and  local  prosecutors  to  seek  leave 
to  participate  in  a  Commission 
proceeding  for  the  limited  purpose  of 
requesting  a  stay  in  that  proceeding.  The 
process  of  considering  such  requests  for 
postponements  will  be  facilitated  if 
those  seeking  them  are  permitted  to 
present  their  views  to  the  hearing 
officer.  The  hearing  officer  can  then 
evaluate  that  request  in  light  of  the 
hearing's  status.  Any  postponement  of 
an  administrative  proceeding,  however, 
should  be  based  on  a  showing  of  good 
cause  and  be  limited  to  a  reasonable 
period  of  time,  balancing  the  need  for 
delay  against  the  need  to  bring  the 
administrative  proceeding  to  a  timely 
resolution,  consistent  with  the  public 
interest. 

In  addition,  the  Commission  proposes 
to  amend  Rule  221  to  require  a  single 
prehearing  conference,  instead  of  the 
two  prehearing  conferences  currently 
required.  The  Commission's  experience 
with  this  Rule  indicates  that,  as  a 
routine  practice,  two  conferences  are 
not  always  necessary.  Accordingly,  in 
order  to  streamline  the  administrative 
process,  conserving  the  parties',  as  well 
as  the  Commission's,  resources,  the 
Commission  proposes  requiring  only 
one  prehearing  conference.  Rule  221 
would  continue  to  permit  the  hearing 
officer  in  his  or  her  discretion  to  order 
additional  prehearing  conferences  on 
his  or  her  own  motion  or  at  the  request 
of  a  party. 

n.  Administrative  Procedure  Act  and 
Regulatory  Flexibility  Act 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure  Act. 
5  U.S.C.  553(b)(3)(A),  that  this  revision 
relates  solely  to  agency  organization, 
procedures,  or  practice.  It  is  therefore 
not  subject  to  the  provisions  of  the 
Administrative  Procedure  Act  requiring 
notice,  opportunity  for  public  comment, 
and  publication.  The  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq..  also 
does  not  apply.  Nonetheless,  the 
Commission  has  determined  it  would  be 
useful  to  publish  these  proposed  rule 
changes  for  notice  and  comment,  before 
adoption. 
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m.  statutory  Basis  and  Text  of 
Proposed  Amendment 

The  proposed  Rule  amendments 
would  be  promulgated  pursuant  to 
section  19  of  the  Securities  Act,  15 
U.S.C.  77s;  section  23  of  the  Exchange 
Act,  15  U.S.C.  78w;  section  20  of  the 
PUHCA,  15  U.S.C.  79t;  section  319  of 
the  Trust  todenture  Act,  15  U.S.C.  77sss; 
sections  38  and  40  of  the  Investment 
Company  Act,  15  U.S.C.  80a-37  and 
80a-39;  and  section  211  of  the 
Investment  Advisers  Act.  15  U.S.C.  80b- 
11. 

List  of  Subjects  17  CFR  Part  201 

Administrative  practice  and 
•  procedure. 

For  the  reasons  set  forth  in  the 
preamble,  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amend«l  as  follows: 

PART  201-SUBPART  D— RULES  OF 
PRACTICE 

1.  The  authority  citation  for  Part  201. 
Subpart  D,  continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g.  77h,  77h-l, 
77),  77s.  77u,  78c(b),  78d-l,  78d-2,  78/.  78m, 
78n,  78o(d).  78o-3,  788.  78u-2.  78u-3,  78v, 
78w,  79c,  798.  79t,  79z-5a,  77sss,  77ttt.  80a- 
8,  80ft-9,  80e-37.  80a-38,  80a-39.  80a-40. 
80a-41,  80a-44,  80b-3,  80b-9,  80l>-ll,  and 
80b-12  unless  otherwise  noted. 

2.  Sectionv201.210  is  amended  by 
revising  paragraph  (a)(1)  and  the 
introductory  text  of  paragraph  (c)  and 
adding  paragraph  (cK3)  to  read  as 
follows:    ^ 

f  201.210    Parties,  llmitad  participants  and 
■mici  curiae. 

(a)  Parties  in  an  enforcement  or 
disciplinary  proceeding  or  a  proceeding 
to  review  a  self-regulatory  organization 
determination— il)  Generally.  No 
person  shall  be  granted  leave  to  become 
a  party  or  non-party  participant  on  a 
limited  basis  in  an  enforcement  or 
disciplinary  proceeding  or  a  proceeding 
to  review  a  determination  by  a  self- 
regulatory  organization  pursuant  to 
§§  201.420  and  201.421,  except  as 
authorized  by  paragraph  (c)  of  this 
section. 
•        •        •        •        • 

(c)  Leave  to  participate  on  a  limited 
.  basis.  In  any  proceeding,  other  th&n  an 
enforcement  proceeding,  a  disciplinary 
proceeding,  or  a  proceeding  to  review  a 
self-regulatory  organization 
determination,  any  person  may  seek 
leave  to  participate  on  a  limited  basis  as 
a  non-party  participant  as  to  any  matter 
affecting  the  person's  interests.  In  any 
enforcement  proceeding  or  disciplinary 
proceeding,  an  authorized 


representative  of  the  United  States 
Department  of  Justice,  an  authorized 
representative  of  a  United  States 
Attorney,  or  an  authorized 
representative  of  any  criminal 
prosecutorial  authority  of  any  State  or 
any  other  political  subdivision  of  a  State 
may  seek  leave  to  participate  on  a 
limited  basis  as  a  non-party  participant 
as  provided  in  paragraph  (c)(3)  of  this 
section. 


By  the  Commission. 
Dated:  August  26. 1998. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  98-23610  Filed  9-1-98;  8:45  am) 
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(3)  Leave  to  participate  in  certain 
Commission  proceedings  by  a 
representative  of  the  United  States 
Department  of  Justice,  a  Uruted  States 
Attorney's  Office,  or  a  criminal 
prosecutorial  authority  of  any  State  or 
any  political  subdivision  of  a  State.  The 
Commission  or  the  hearing  officer  may 
grant  leave  to  participate  on  a  limited 
basis  to  an  authorized  representative  of 
the  United  States  Department  of  Justice, 
an  authorized  representative  of  a  United 
States  Attorney,  or  an  authorized 
representative  of  any  criminal 
prosecutorial  authority  of  any  State  or 
any  political  subdivision  of  a  State  for 
the  purpose  of  requesting  a  stay  during 
the  pendency  of  a  criminal  investigation 
or  prosecution  arising  out  of  the  same  or 
similar  facts  that  are  at  issue  in  the 
pending  Commission  enforcement  or 
disciplinary  proceeding.  Upon  a 
showing  that  such  a  stay  is  in  the  public 
interest  or  for  the  protection  of 
investors,  the  motion  for  stay  shall  be 
favored.  A  stay  granted  under  this 
paragraph  (c)(3)  may  be  granted  for  such 
a  period  and  upon  such  conditions  as 
the  Commission  or  the  hearing  officer 
deems  appropriate. 
•        •        »        *        • 

3.  Section  201.221  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (d)  to  read  as  follows: 

§201.221    Pretiearing  conference. 

(a)  Purposes  of  conference.  The 
purposes  of  a  prehearing  conference 
include,  but  are  not  Umited  to: 

(1)  Expediting  the  disposition  of  the 
proceeding; 

(2)  Establishing  early  and  continuing 
control  of  the  proceeding  by  the  hearing 
officer;  and 

(3)  Improving  the  quality  of  the 
hearing  through  more  thorough 
preparation. 

«        •        •        •        • 

(d)  Required  prehearing  conference. 
Except  where  the  emergency  nature  of  a 
proceeding  would  make  a  prehearing 
conference  clearly  inappropriate,  at 
least  one  prehearing  conference  should 
be  held. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  3. 5. 10. 20. 207. 310. 312. 
316. 600. 601. 607. 610, 640.  and  660 

[DoelcetNo.98N-01441 


RIN  09tO-AB29 

Biological  Products  Regulated  Under 
Section  351  of  the  Public  Hoaltti 
Services  Act;  Implementation  of 
Biologies  License;  Elimination  of 
Establishment  License  and  Product 
License;  Correction 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Proposed  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in'the 
Federal  Register  of  July  31, 1998  (63  FR 
40858).  The  docvudent  proposed  to 
amend  the  biologies  regulations  to 
eliminate  references  to  establishment 
licenses  and  product  licenses  for  all 
products  regulated  under  the  Publish 
Health  Services  Act.  The  doctunent 
published  with  an  incorrect  address. 
This  dociunent  corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  C.  Harris,  Office  of  Policy  (HF- 
27),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-2994. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
98-20427,  appearing  on  page  40858,  in 
the  Federal  Register  of  Friday.  July  31. 
1998,  the  following  correction  is  made: 
On  page  40858,  in  the  second  column, 
under  the  "ADDRESSES"  caption,  in 
line  four,  "12420  Parklavm  Dr.,  rm.  1- 
23,  Rockville,  MD  20857",  is  corrected 
to  read  "5600  Fishers  Lane.  rm.  1061, 
Rockville,  MD  20852". 

Dated:  August  26, 1998. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-23586  Filed  9-1-98;  8:45  am) 
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POSTAL  SERVICE 

39  CFR  Parts  111  and  502 

Manufacture.  Distribution,  and  Use  of 
Postal  Security  Devices  and 
Information-Based  indicia 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  would  add  new 
sections  to  the  Domestic  Mail  Manual 
(DMM)  and  title  39rCode  of  Federal 
Regulations  (CFR),  to  reflect  policies 
and  regulations  pertaining  to  the 
Information-Based  Indicia  Program 
(IBIP).  The  proposed  policies  and 
regulations  were  originally  published 
for  pubUc  review  and  comment  in  the 
March  28, 1997.  Federal  Register  (62  FR 
14833).  As  a  result  of  comments 
received  on  that  original  proposal,  the 
regulations  have  been  revised  to  reflect 
two  significant  changes.  The  first  is  that 
the  proposed  regulations  only  address 
"open"  systems.  It  is  the  intent  of  the 
Postal  Service  to  address  "closed" 
systems  at  a  future  date.  The  second  is 
a  clarification  on  refund  procedures.  In 
addition,  the  March  3. 1998,  Federal 
Register  (63  FR  10419)  provided 
information  regarding  potential 
alternative  approaches  to  the  physical 
nature  and  location  of  a  security  device. 
The  proposed  regulations  have  been 
amended  to  reflect  these  alternatives. 
These  proposed  IBIP  policies  and 
regulations  are  interim  and  may  be 
revised  after  experience  has  been  gained 
with  the  testing  and  implementation  of 
the  first  of  the  Information-Based 
Indicia  (IBI)  systems. 

DATES:  Comments  must  be  received  on 
or  before  November  2, 1998. 

ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager, 
Metering  Technology  Management,  475 
L'Enfant  Plaza  SW,  Room  8430, 
Washington  DC  20260-2444.  Copies  of 
all  written  comments  will  be  available 
at  the  above  address  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  ^ 
Nicholas  S.  Stankosky,  (202)  268-5311. 
SUPPLEMENTARY  INFORMATION:  The 
Information-Based  Indicia  Program 
(IBIP)  involves  the  development  of  new 
technology  to  produce  forms  of  postage 
evidencing  through  the  use  of  two- 
dimensional  barcodes,  human-readable 
information,  and  cryptographic  services 
to  produce  postage  evidence  fit>m 
personal  computers.  This  technology 
will  support  Postal  Service  efforts  to 
reduce  fraud,  provide  a  convenient 
access  to  postage,  and  provide  an 


opportuinity  for  ctistomer  defined  "value 
added"  services. 

There  are  five  primary  elements  to  an 
IBI.  The  indicia  includes: 

•  Town  circle  information. 

•  Postage  amount  applied. 

•  Device  identifier. 

•  Two-dimensional  barcode. 

•  Optional  advertising  art. 

The  Postal  Service  has  classified 
potential  IBIP  PC  Postage  products  into 
four  major  categories: 

1.  Stand-alone  system  products. 

2.  Local  Area  Network  (LAN)  system 
products. 

3.  Wide  Area  Network  (WAN)  system 
products,  and 

4.  Hybrid  system  products. 

The  proposed  regulations  pertain  to 
current  IBI  stand-alone  system 
performance  criteria  and  will  also  be 
applied  to  the  other  potential  categories 
as  Providers  present  their  systems  for 
evaluation  and  approval. 

Core  security  fiinctions.  such  as 
digital  signature  generation  and 
verification  and  the  management  of 
registere,  are  performed  on  a  stand-alone 
system  by  a  physical  Postal  Security 
Device  (PSD).  On  all  other  systems  these 
functions  are  performed  remotely 
through  another  form  of  logical  security 
element.  Some  customer  and  Provider 
requirements  may  differ  according  to 
each  alternative  system.  The  host 
system  controls  the  customer 
infrastructure  in  system  authorization, 
system  audits,  postage  resetting  and 
production  of  the  indicia. 

The  IBIP  key  management  component 
employs  a  public-key  certificate-based 
digital  signature  that  features  a  data 
integrity  service  and  provides  the  means 
to  validate  the  indicia.  Finally,  the 
product/service  Provider  infi-astructure 
provides  support  for  all  IBIP  functions 
mcluding  licensing,  PSD  production, 
maintenance  of  other  logical  security 
elements,  and  life  cycle  support,  and 
provides  an  interface  with  both  the 
customer  and  the  Postal  Service 
infi^structure.  The  Postal  Service 
interface  involves  the  issuance  of 
licenses,  updating  licensee  information, 
product/device  inventory  and  tracking, 
resetting  support  and  account 
reconciliation,  lost  and  stolen/ 
irregularity  monitoring,  and  the 
assignment  of  digital  certificates. 

The  following  is  a  summary  of  the 
Postal  Service's  position  on  the  general 
interest  IBIP  policy  issues.  In  this 
doamient,  the  USPS  will  only  address 
"open"  systems.  "Closed"  systems  will 
be  addressed  separately  at  a  future  date. 

•  Any  proposed  open  system  product 
or  device  must  be  submitted  for 
approval  under  proposed  "Metering 
Technology  Management  Metering 


Product  Submission  Procedures" 
(September  1, 1998  Federal  Register). 
These  procedures  include  specifics  on 
letters  of  intent,  nondisclosure 
agreements,  the  Provider's  concept  of 
operations  and  infrastructure, 
documentation  requirements,  product 
submissions,  and  most  testing  activities. 

•  In  an  attempt  to  use  the  existing 
Postal  Service  infrastructtire  as  much  as 
possible,  customer  licensing  and 
product/device  tracking  will  be 
included  in  the  Centralized  Meter 
Licensing  System  (CMLS).  A  license 
must  be  obtained  prior  to  the  use  of  a 
device.  A  customer  already  licensed  to 
use  postage  meters  will  not  have  to 
apply  again  for  an  additional  license, 
liie  Postal  Service  will  simply  update 
the  customer's  file. 

•  All  IBIP-specific  system 
components  must  be  leased. 

•  Until  the  Postal  Service  has 
captured  historical  data  on  refiabiUty 
and  security,  the  total  amount  of  postage 
in  a  descending  register  will  be  limited 
to  a  maximum  of  $500.  Ascending 
registers  must  show  all  postage  printed 
over  time. 

•  Authorized  Providers  must  keep 
records  of  the  distribution,  control,  and 
maintenance  of  all  IBIP  systems 
throughout  the  complete  lifecycle  of  the 
product.  This  includes  tracking  of  all 
PSDs,  including  newly  manufactured 
PSDs,  active  leased  PSDs  and  inactive 
unleased  PSDs,  as  well  as  lost  and 
stolen  PSDs. 

•  Indicia  produced  fit>m  the  IBIP 
system  may  be  used  to  indicate  postage 
for  single-piece  rate  First-Class  Mail 
(including  Priority  Mail),  Express  Mail, 
and  Standard  Mail  classes.  Mail  bearing 
the  indicia  is  entitled  to  all  privileges 
and  subject  to  all  conditions  applying  to 
these  classes  of  mail. 

•  Providers  are  responsible  for  audit 
functions.  The  Postal  Service  will  not 
take  over  this  function  but  may  at  times 
participate  in  or  review  the  audit 
process.  PSDs  and  other  logical  security 
elements  must  be  audited  at  least  once 
every  3  months. 

•  Providers  must  perform  an  analysis 
of  each  submitted  customer  mailpiece  as 
part  of  the  Provider's  Mailpiece  Quality 
Assurance  program  to  ensure  the  quality 
and  readability  of  the  indicia.  The 
Provider  must  notify  the  customer  and 
the  Postal  Service  of  any  deficiencies. 

•  All  postage  downloads  or  settings 
will  be  made  under  the  provisions  of  the 
Computerized  Remote  Meter  Resetting 
System  (CMRS).  The  Postal  Service  will 
conduct  periodic  audits  of  a  Provider's 
resetting  system  to  ensure  that  the 
system  is  operating  correctly  and  that 
postal  revenues  are  protecteid. 
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•  Physical  inspections  of  PSDs  will 
be  made  at  the  time  of  submission  for 
approval  and  if  there  is  a  subsequent 
suspicion  of  a  security  problem. 

•  The  Postal  Service  will  provide 
refunds  for  unused  postage,  for  any 
balance  remaining  on  a  PSD  or  other 
logical  security  element,  and  for  any 
balance  remaining  in  the  licensee's 
CMRS  account. 

•  All  approved  systems  must  have  the 
capability  to  update  postage  rates 
efficiently  when  such  changes  are 
announced. 

•  There  are  provisions  in  the  IBIP 
regulations  for  the  correction  of  postage 
and  dates.  These  are  similar  to  those 
used  for  metered  postage.  For  date 
correction,  the  facing  identification 
mark  (FIM)  and  barcode  will  be 
suppressed;  for  postage  correction,  the 
FIM  will  be  suppressed. 

•  Cautionary  labels  such  as  those 
affixed  to  postage  meters  will  not  be 
affixed  to  PSDs.  However,  Providers 
must  make  their  customers  aware  of  this 
information  through  their  supplied 
software,  and  documentation. 

Although  exempt  fi-om  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b).  (c))  regarding  proposed  rule- 
making by  39  U.S.C.  410(a),  the  Postal 
Service  invites  public  comments  on  the 
following  proposed  amendments  to  the 
Domestic  Mail  Manual,  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  part  111. 

List  of  Subjects  in  39  CFR  Parts  111  and 
Part  502 

Administrative  practice  and 
procedure,  Postal  Service. 

Accordingly,  Parts  111  and  502  of  title 
39,  CFR  are  amended  as  follows: 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C  101. 
401,  403,  404,  3001-3011,  3403-3406,  3621, 
3626,  5001. 

2.  Add  the  following  sections  to  the 
Domestic  Mail  Manual  as  set  forth 
belpw: 

P050    Information-Based  Indicia 

1.0  BASIC  INFORMATION 

1.1  Description  of  IBI 

The  IBI  system  prints  an  authorized 
USPS  Information-Based  Indicia  that 
shows  evidence  of  postage.  The  indicia 
consists  of  a  USPS-approved  two- 
dimensional  barcode  and  certain 
himian-readable  information  such  as  - 
city  and  state,  5-digit  ZIP  Code  of 
licensing  post  office,  device  ID  number, 


date,  and  amount  of  postage.  The  IBI 
system  includes  as  a  primary 
component  a  physical  Postal  Security 
Device  (PSD),  or  another  form  (e.g., 
remote)  of  logical  security  element 
depending  on  the  installed  IBI  system 
version,  that  provides  critical 
functionality  for  accounting  for  postage 
with  a  computer-based  host  system.  The 
security  device  and  host  system  interact 
to  generate  the  indicia.  The  security 
device  is  remotely  set  and  requires  the 
customer  to  have  funds  on  deposit  with 
the  USPS  before  initial  setting  or 
resetting. 

1.2  Provider  Responsibilities 

The  IBI  system  is  available  only 
through  a  lease  agreement  from  a  USPS- 
authorized  Provider.  The  USPS  holds 
Providers  responsible  for  the  life  cycle, 
control,  operation,  maintenance,  and 
replacement  of  their  IBIP  products  and 
devices. 

1.3  Possession 

A  customer  must  have  a  USPS-issued 
license  and  a  valid  lease  agreement  to 
use  the  IBI  system. 

1.4  Classes  of  Mail 

Indicia  produced  from  the  IBI  system 
may  be  used  to  indicate  postage  for 
single-piece  rate  First-Class  Mail 
(including  Priority  Mail),  Express  Mail, 
and  Standard  Mail  classes. 

1.5  Amount  of  Postage 

The  value  of  the  IBIP  indicia  affixed 
to  each  mailpiece  must  equal  or  exceed 
the  exact  amount  due  for  the  piece 
when  mailed. 

1.6  Additional  Postage 

An  indicia  showing  additional 
postage  may  be  placed  on  a  shortpaid 
mailpiece  under  4.9,  Postage  Correction. 

2.0  LICENSE 

2.1  Procedures 

The  application  and  the  license  are 
processed  through  the  Centralized  Meter 
Licensing  System  (CMLS).  An  applicant 
must  provide  all  applicable  data  for 
Form  3601-A,  Application  for  a  License 
to  Lease  and  Use  Postage  Meters,  to  the 
Provider.  The  application  must  state  the 
post  office  where  the  applicant  intends 
to  deposit  mail  produced  using  their  IBI 
system.  The  Provider  electronically 
transmits  the  information  requested  on 
Form  3601-A  to  CMLS  in  the  USPS- 
specified  format.  When  a  Provider 
transmits  the  application  on  behalf  of 
the  applicant,  tbe  USPS  notifies  the 
Provider  when  a  license  is  issued.  A 
single  license  covers  all  IBI  systems  to 
the  same  applicant  by  the  same  post 
office,  but  a  separate  application  must 


be  submitted  for  each  post  office  where 
the  applicant  wants  to  deposit  IBI  mail. 
There  is  no  fee  for  the  application  and 
license.  After  approving  an  application, 
the  USPS  issues  a  Postage  Meter  License 
(Form  3601-B).  A  customer  will  not 
have  to  apply  for  a  license  to  use  an  IBI 
system  if  the  customer  already  possesses 
a  valid  postage  meter  license. 

2.2  Refusal  to  Issue  License 

The  USPS  may  refuse  to  issue  a 
license  for  the  following  reasons:  the 
applicant  submitted  false  or  fictitious 
information  on  the  license  application; 
the  applicant  violated  any  standard  for 
the  care  or  use  of  an  IBI  or  product/ 
device  that  resulted  in  the  revocation  of 
that  applicant's  license  within  5  years 
preceding  submission  of  the 
application;  or  there  is  sufficient  reason 
to  believe  that  the  product/device  is  to 
be  used  in  violation  of  the  applicable 
standards.  The  USPS  sends  the  licensee 
written  notice  when  an  application  for 
a  license  is  refused.  The  USPS  notifies 
the  Provider  if  the  license  is  refused. 
Any  applicant  refused  a  license  may 
appeal  the  decision  under  2.4. 

2.3  Revocation  of  License 

A  license  is  subject  to  revocation  for 
any  of  the  following  reasons: 

a.  An  IBI  product/device  is  used  for 
any  illegal  scheme  or  enterprise  or  there 
is  probable  cause  to  believe  that  the 
product/device  is  to  be  used  in  violation 
of  the  applicable  standards. 

b.  The  IBI  product/device  is  not  reset 
or  audited  within  a  3-month  period. 

c.  Sufficient  control  of  an  IBI  product/ 
device  is  not  exercised  or  the  standards 
for  its  care  or  use  are  not  followed. 

d.  The  IBI  product/device  is  kept  or 
used  outside  the  boundaries  of  the 
United  States  or  those  U.S.  territories 
and  possessions  without  USPS 
approval. 

e.  IBI  mail  is  deposited  at  other  than 
the  licensing  post  office  (except  as 
permitted  by  5.0  or  D072). 

f.  Failure  to  forward  mailpieces  to  the 
Provider  for  quality  assurance  as 
required  by  2.5h. 

The  USPS  sends  written  notice  to  the 
licensee  and  the  licensee's  Provider  of 
any  revocation. 

2.4  Appeals 

An  applicant  who  is  refused  a  license, 
or  a  licensee  whose  license  is  revoked, 
may  file  a  written  appeal  with  the 
Manager  of  Metering  Technology 
Management  (MTM).  USPS 
Headquarters,  within  10  calendar  days 
of  receipt  of  the  decision.  
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2.5  Licensee  Responsibilities 

The  licensee's  responsibilities  for  the 
care  and  use  of  an  IBI  product/device 
include  the  following: 

a.  After  a  PSD  supporting  a  stand- 
alone system  is  delivered  to  a  licensee, 
it  must  remain  in  the  licensee's  custody 
imtil  it  is  returned  to  the  authorized 
Provider, 

b.  The  licensee  must,  upon  request, 
make  the  PSD  in  the  licensee's  custody 
and  corresponding  records  on 
transactions  immediately  available  for 
review  and  audit  to  the  Provider  or  the 
USPS. 

c.  The  licensee  must  remote-set 
security  devices  at  least  once  every  3 
months. 

d.  The  licensee  must  immediately 
notify  the  Provider  of  any  change  in  the 
licensee's  name,  address,  telephone 
nujnber,  the  location  of  the  product/ 
device,  or  any  other  information  on  the 
Form  3601-A. 

e.  The  USPS  issues  a  revised  license 
based  on  the  transmission  of  updated 
information  from  the  Provider.  The 
licensee  must  verify  and  update  license 
information  on  a  periodic  basis.  If  a 
licensee  changes  the  post  office  where 
IBI  mail  is  to  be  deposited,  the  PSD  or  •=3' 
other  logical  security  element  must  be 
checked  out  of  service  by  the  authorized 
Provider.  The  customer  must  be  ' 
relicensed  at  the  new  post  office  before 
the  Provider  can  issue  and  reset  a 
replacement  PSD  or  other  logical 
security  element. 

f.  The  licensee  must  report  a 
misregistering  or  otherwise  defective  IBI 
product/device  to  the  Provider  under 
2.7  and  must  ensure  that  the  defective 
IBI  product/device  is  not  used. 

g.  The  licensee  must  maintain  address 
quality  by  updating  the  USPS  AMS  CD- 
ROM  disk  at  least  once  every  6  months. 

h.  The  licensee  must  forward  a 
mailpiece  produced  by  the  IBI  product/ 
device  to  the  Provider  at  least  once 
every  6  months  after  initialization  for 
quality  assiuance. 

i.  The  customer  must  enter  into  a 
signed  lease  agreement  with  the 
Provider  that  includes  a  financial 
agreement  for  resetting  the  IBI  product/ 
device  with  postage. 

2.6  Custody  of  Suspect  PSDs 

The  Postal  Service  may  conduct 
imannounced,  on-site  examinations  of 
IBI  product/devices  reasonably 
suspected  of  being  manipulated  or 
otherwise  defective.  An  inspector  may 
also  immediately  withdraw  a  suspect 
IBI  product/device  from  service  for 
physical  and/or  laboratory  examination. 
The  inspector  issues  the  licensee  a 
receipt  for  the  IBI  product/ device. 


forwards  a  copy  to  the  Provider,  and,  if 
necessary,  assists  in  obtaining  a 
replacement  IBI  product/device.  Where 
possible,  the  Inspection  Service  gives 
advance  notice  that  an  IBI  product/ 
device  is  to  be  inspected.  Unless  there 
is  reason  to  believe  that  the  IBI  product/ 
device  is  fraudulently  set  with  postage, 
existing  postage  in  the  IBI  product/ 
device  to  be  examined  is  transferred  to 
the  replacement  PSD. 

2.7  Deflective  PSD  or  Other  Logical 
Security  Element 

The  licensee  must  immpdiately  report 
any  defective  PSD  or  other  logical 
security  element  to  the  Provider.  The 
Provider  must  retrieve  any  defective 
PSD  within  3  business  days  of 
notification  by  the  licensee  and  notify 
the  USPS.  A  &ulty  PSD  or  other  logical 
security  element  may  not  be  used  under 
any  circumstance.  Faulty  PSDs  must  be 
returned  to  the  Provider.  The  Provider 
will  supply  the  licensee  with  a 
replacement  PSD  or  will  correct  the 
logical  security  element,  as  applicable. 

2.8  Missing  PSD 

The  licensee  must  immediately  report 
to  the  Provider  and  licensing  post  office 
the  loss  or  theft  of  any  PSD  or  the 
recovery  of  any  missing  PSD.  Repdrts 
must  include  the  PSD  identification 
number  and/ or  serial  number;  the  date, 
location,  and  details  of  the  loss,  theft,  or 
recovery;  and  a  copy  of  any  police 
report.  The  Provider  must  report  all 
details  of  the  incident  to  the  Manager, 
MTM. 

2.9  Returning  a  PSD 

After  a  PSD  is  delivered  to  a  licensee, 
the  PSD  must  be  kept  in  the  licensee's 
custody  until  returned  to  the  authorized 
Provider.  A  licensee  with  a  faulty  or 
misregistering  PSD  or  who  no  longer 
wants  to  keep  a  PSD  must  return  the 
PSD  to  the  Provider  to  be  checked  out 
of  service.  PSDs  must  be  shipped  by 
Priority  Mail  Retiuued  Receipt  for 
Merchandise  unless  the  Manager,  MTM, 
USPS  Headquarters,  gives  Written 
permission  to  ship  at  another  rate  or 
special  service. 

3.0  SETTING 

3.1  Initial  Setting  of  PSD  or  Other 
Logical  Security  Element 

Before  the  licensee  is  issued  a  PSD  or 
is  granted  access  to  another  form  of 
logical  security  element,  the  device 
must  be  initialized  and  authorized  by 
the  Provider.  The  customer  must  enter 
into  a  lease  agreement  with  the  Provider 
that  includes  a  financial  agreement  for 
resetting  the  device  with  postage. 
Settings  are  made  according  to  the 
provisions  of  the  USPS  Computerized 


Remote  Postage  Meter  Resetting  System 
(CMRS). 

3.2  Payment  for  Postage 

Payment  must  be  made  for  postage 
before  the  IBI  product/device  is  set.  The 
customer  is  permitted  to  make  payment 
in  accordance  with  Treasury  Handbook, 
F-3,  section  2-11. 

3.3  Postage  Transfiers  and  Refunds 

Postage  losses  due  to  malfunctions  are 
the  responsibility  of  the  Provider.  The 
Postal  Service  will  provide  refunds  for 
unused  postage,  for  any  balance 
remaining  on  a  PSD  or  other  logical 
security  element,  and  for  any  balance 
remaining  in  the  licensee's  CMRS 
account. 

•  For  unused  postage,  refunds  mil 
only  be  granted  for  mailpieces  that  are 
30  days  old  or  less. The  mailpieces  and 
a  completed  PS  Form  3533,  Application 
and  Voucher  for  Refund  of  Postage  and 
Fees,  must  be  forwarded  to  the  Provider 
for  indicia  verification  and  processing. 
Refunds  will  be  credited  to  the 
licensee's  CMRS  accoimt. 

•  Upon  the  retiun  of  a  PSD,  the 
Provider  will  verify  the  remaining 
balance.  The  refund  will  be  credited  to 
the  licensee's  CMRS  account. 

•  Refunds  from  other  logical  security 
elements  will  be  verified  by  the 
Provider  and  credited  to  the  licensee's 
CMRS  account. 

•  Licensees  must  notify  the  Provider 
in  writing  to  request  the  closing  of  a 
CMRS  accoimt.  After  the  request  has 
been  processed  the  licensee  will  receive 
a  check  for  the  balance. 

3.4  Periodic  Examinaticms 

PSDs  or  other  logical  security 
elements  must  be  reset  at  least  once 
every  3  months.  The  Provider's  update 
of  the  M^atchdog  timer/device  audit 
satisfies  this  requirement.  The  USPS 
reserves  the  right  to  examine  security 
devices  by  remote  access  or  otherwise. 

3.5  Resetting 

In  addition  to  the  conditions  in  Part 
B,  Postal  Security  Device,  of  the 
"Performance  Criteria  for  Information- 
Based  Indicia  and  Security  Architecture 
for  IBI  Postage  Metering  Systems 
(PCIBISAIBIPMS),"  the  following 
conditions  must  be  met  to  reset  a  PSD 
or  other  logical  security  element: 

a.  The  licensee's  account  must  have 
sufficient  funds  to  cover  the  desired 
postage  increment,  or  the  Provider  must 
agree  to  advance  funds  to  the  USPS  on 
behalf  of  the  licensee.  The  USPS 
encourages  the  Providers  to  recommend 
the  use  of  the  following  payment  forms 
by  order  of  preference: 
1.  ACH  Debit 


46722  Federal  Register /Vol.  63.  No.  170 /Wednesday,  September  2,  1998 /Proposed  Rules 


2.  ACH  Credit 

3.  Wire  Transfer 
4.\Debit  Card  Optional 

5.  Credit  Card  Optional 

6.  Check 

b.  As  part  of  the  resetting  procedure, 
the  licensee  must  provide  identification 
information  according  to  the  Provider's 
resetting  specifications. 

c.  After  a  PSD  or  other  logical  security 
element  is  reset,  the  Provider  supplies 
the  licensee  with  documentation  of  the 
transaction  and  the  balance  remaining 
in  the  licensee's  account,  unless  the 
Provider  gives  a  monthly  statement  to 
the  licensees  documenting  all 
transactions  for  the  period  and  the 
balance  after^each  transaction. 

3.6    Amount  of  Postage 

The  descending  register  of  the  PSD  or 
other  logical  security  element  is 
programmed  not  to  exceed  $500  for  a 
given  user  at  any  time. 

4.0  INDICIA 

4.1  Design 

The  indicia  designs  (types,  sizes,  and 
styles)  must  be  those  the  Provider 
specified  when  the  IBI  product/device 
was  approved  by  the  USPS  for 
manufacture  and  distribution. 

4.2  Legibility 

The  indicia  must  be  legible.  An 
illegible  indicia  is  not  acceptable  when 
determining  postage  paid.  Minimal 
standards  for  acceptable  reflectance 
measurements  of  the  indicia  and  the 
background  material  are  in  the  Uniform 
Symbology  Specifications  PDF417  and 
DMM  Section  C840.5.  The  facing 
identification  mark  (FIM)  must  meet  the 
dimensions  and  print  quality  specified 
in  DMM  C810.  The  address  and 
POSTNET  barcode  must  meet  the 
specifications  listed  in  the  DMM  C840. 

4.3  On  an  Adhesive  Label 

The  USPS-approved  label  must  be 
used  when  IBI  indicia  are  to  be  printed 
on  a  label.  Labels  are  subject  to 
corresponding  standards  in  DMM  C810 
and  must  be  approved  by  the  Manager, 
MTM. 

4.4  Position 

The  indicia  must  be  printed  or 
applied  in  the  upper  right  comer  of  the 
envelope,  address  label,  or  tag.  The 
indicia  must  be  at  least  V*  inch  firom  the 
right  edge  of  the  mailpiece  and  V*  inch 
firom  the  top  edge  of  the  mailpiece.  The 
indicia  barcode  must  be  horizontally 
oriented.  The  indicia  must  not  infringe 
on  the  areas  reserved  for  the  FIM, 
POSTNET  barcode,  or  optical  character 
reader  (OCR)  clear  zone.  These  apply  to 


pieces  meeting  the  dimensions  specified 
in  DMM  C800. 

4.5  Content 

In  usage,  the  indicia  must  consist  of 
human-readable  information  and  two- 
dimensional  barcoded  information 
imless  specified  otherwise.  The  human- 
readable  information  must  show,  as  a 
minimum,  the  city,  state,  and  5-digit  ZIP 
Code  of  the  licensing  post  office,  the 
device  ID,  date  of  mailing,  rate  category, 
and  the  amount  of  postage.  On  approval 
of  the  licensing  post  office,  the  indicia 
may  contain  the  name  and  state 
designation  of  its  local  classified 
branch.  This  authorization  does  not 
apply  to  classified  stations  or  to  contract 
stations  or  branches.  Alternatively,  the 
indicia  may  show  the  ZIP  Code  rather 
than  the  city  and  state  designation.  In 
this  case,  the  words  "Mailed  From  ZIP 
Code"  and  the  mailer's  delivery  address 
ZIP  Code  must  appear  in  place  of  the 
city  and  state,  respectively.  When  it  is 
necessary  to  print  multidenomination 
IBI  product/device  indicia  on  more  than 
one  tape,  the  human-readable 
information  showing  the  post  office 
must  be  on  each  adhesive  label. 

4.6  Complete  Date 

The  month,  day,  and  year  must  be 
shown  in  the  indicia  on  all  First-Class 
Mail.  On  Standard  Mail  the  day  may  be 
omitted.  Mailpieces  bearing  an  indicia 
with  only  the  month  and  year  may  be 
accepted  during  the  month  shown.  They 
may  also  be  accepted  through  the  third 
day  of  the  following  month  if  the 
postmaster  finds  that  the  mailing  was 
unavoidably  delayed  before  deposit 
with  the  USPS. 

4.7  Date  Accuracy 

The  date  shown  in  the  indicia  must  be 
the  actual  date  of  deposit.  Mail 
deposited  after  the  day's  last  scheduled 
collection  may  bear  the  date  of  the  next 
scheduled  collection. 

4.8  Date  Correction 

If  date  correction  is  required,  an 
indicia  showing  actual  date  of  mail  and 
the  word  "REDATE"  instead  of  the 
postage  amoimt  may  be  used.  The 
indicia  must  be  placed  on  the 
nonaddress  side  at  least  20mm  from  the 
bottom  edge  of  the  mailpiece.  The 
indicia  impression  must  not  bear  the 
FIM  or  the  two-dimensional  barcode. 

4.9  Postage  Correction 

An  indicia  for  additional  postage  may 
be  placed  on  a  shortpaid  mailpiece  to 
correct  postage.  The  corrected  indicia 
must  be  printed  on  the  nonaddress  side 
at  least  20mm  from  the  bottom  edge  of 
the  piece  and  not  on  an  envelope  flap. 


The  impression  on  the  nonaddress  side 
must  contain  all  the  indicia  elements 
except  for  the  FIM.  To  meet  two- 
dimensional  barcode  readability 
requirements,  an  indicia  may  be  printed 
on  a  USPS-approved  tape/label. 

4.10  Other  Matter  Printed 

Advertising  matter,  slogans,  return 
addresses,  and  the  postal  markings 
specified  in" 4. 11  may  be  printed  with 
the  indicia  within  space  limitations.  A 
licensee  must  obtain  the  content  for 
printing  this  matter  from  the  authorized 
Provider.  Advertising  art  messages  must 
include  the  mailer's  name  or  words 
such  as  "Mailer's  Message."  The 
advertising  art  must  not  be  obscene, 
defamatory  of  any  person  or  group,  or 
deceptive  and  it  must  not  advocate  any 
imlajvful  action.  The  Provider  must 
obtain  prior  approval  for  all  advertising 
matter. 

4.11  Postal  Markings 

Postal  markings  related  to  the  class  or 
category  of  mail  are  required.  If  placed 
in  the  advertising  art  area,  only  the 
postal  marking  may  be  printed,  and  it 
must  fill  the  advertising  art  area  as 
much  as  possible.  All  words  must  be  jn 
bold  capital  letters  at  least  V*  inch  high 
(18-point  type)  and  legible  at  2  feet. 
Exceptions  are  not  made  for  small 
advertising  art  that  caimot  accommodate 
a  permissible  marking. 

4.12  FIM 

The  mailpiece  generated  by  IBI 
product/device  must  bear  a  USPS- 
approved  FIM  D  unless  the  envelope  is 
courtesy  reply  with  a  FIM  A  or  the  piece 
is  not  a  letter  or  a  flat.  The  location  of 
the  FIM  applies  to  pieces  meeting  the 
dimensions  specified  in  DMM  C800. 

5.0  MAILINGS 

5.1  Preparation  of  IBI 

Mail  is  subject  to  the  preparation 
standards  that  apply  to  the  class  of  mail 
and  rate  claimed. 

5.2  Combination 

IBI  mail  may  be  combined  in  the  same 
mailing  with  mail  paid  with  other 
methods  only  if  authorized  by  the 
USPS. 

5.3  Where  to  Deposit 

Single-piece  rate  Firat-Class  Mail  may 
be  deposited  in  any  street  collection  box 
or  such  other  place  where  mail  is 
accepted  and  that  is  served  by  the 
licensing  post  office.  Limited  quantities 
(i.e.,  a  handful)  of  single-piece  rate  First- 
Class  Mail  may  be  deposited  at  offices 
other  than  the  licensing  post  office  to 
expedite  dispatch. 
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6.0    AUTHORIZA'nON  TO 
MANUFACTURE  AND  DISTRIBUTE  IBI 
SYSTEMS 

Title  39.  Code  of  Federal  Regulations, 
part  502,  contains  information  about  the 
authorization  to  manufacture  and 
distribute  IBI  product/devices;  the 
suspension  and  revocation  of  such 
authorization;  performance  standards, 
test  plans,  testing,  and  approval; 
required  manufacturing  security 
measures;  and  standards  for  distribution 
and  maintenance.  Further  information 
may  be  obtained  from  MTM.  USPS 
Headquarters. 

3.  Part  502  is  added  to  read  as  follows: 

PART  502— AUTHORITY  TO 
MANUFACTURE  AND  DISTRIBUTE 
INFORMATION  BASED  INDiaA 
SYSTEMS 

Sec. 

502.1  Provider  qualifications. 

502.2  Provider  authorization. 

502.3  Changes  in  ownership  or  control. 

502.4  Burden  of  proof  standard. 

502.5  Suspension  and  revocation  of 
authorization. 

502.6  Description  of  the  IBIP. 

502.7  Product/device  Provider. 

502.8  IBIP  performance  criteria. 

502.9  Test  plans. 

502.10  Seciu-ity  testing. 

502.11  IBI  system  approval. 

502.12  Conditions  for  approval. 

502.13  Suspension  and  revocation  of 
approval. 

502.14  Reporting. 

502.15  Ai^inistrative  sanction  on 
reporting. 

502.16  Materials  and  workmanship. 

502.17  Destruction  of  product/device 
indicia. 

502.18  Inspection  of  new  IBI  systems. 

502.19  Distribution  facilities. 

502.20  Distribution  controls. 

502.21  Administrative  sanction. 

502.22  IBI  system  replacement. 

502. 23  Inspection  of  PSOs  or  other  logical 
security  elements  in  use. 

502.24  PSDs  not  located. 

502.25  Computerized  remote  resetting. 

502.26  Indicia  quality  assurance. 

502.27  YBH  system  rehmds. 

502.28  Key  management  requirements. 

502.29  Provider  infrastructure. 
Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 

401, 403, 404, 410,  2601.  2605;  Inspector 
General  Act  of  1978,  as  amended  (Pub.  L  95- 
452,  as  amended),  5  U.S.C.  App  3. 

S  502.1    Provider  qualiflcattons. 

A  potential  Provider  wanting 
authorization  to  lease  or  otherwise 
distribute  an  Information-Based  Indicia 
(IBI)  system,  as  approved  by  the  Postal 
Service,  for  use  by  licensees  under 
Domestic  Mail  Manual  P050.1.2  must: 

(a)  Satisfy  the  Postal  Service  of  its 
integrity  and  financial  responsibility; 


(b)  Obtain  approval  of  at  least  one 
prototype  incorporating  all  the  features 
and  safeguards  specified  in  §  502.9; 

(c)  Have,  or  establish,  and  keep  under 
its  supervision  and  control  adequate 
manufacturing  facilities  suitable  to  carry 
out  the  provisions  of  §§  502.18  through 
502.21  to  the  satisfaction  of  the  Postal 
Service  (such  facilities  must  be  subject 
to  unannounced  inspection  by 
representatives  of  the  Postal  Service); 
and 

(d)  Have,  or  establish,  and  retain 
adequate  facilities  for  the  control, 
distribution,  and  maintenance  of  IBI 
systems  and  their  replacement  when 
necessary. 

f  502.2    Provider  authorization. 

Upon  qualification  and  approval,  the 
applicant  is  authorized  in  writing  to 
•  manufacture  IBI  products/devices  and 
to  lease  them  to  persons  licensed  by  the 
Postal  Service. 

f  502.3    Changes  in  ownership  or  control. 

Any  person  or  concern  wanting  to 
acquire  ownership  or  control  of  an 
authorized  Provider  must  provide  the 
Postal  Service  with  satisfactory 
evidence  of  that  person's  or  concern's 
integrity  and  financial  responsibility. 

f  502.4    Burden  of  proof  standard. 

The  biirden  of  proof  is  on  the  Postal 
Service  in  the  adjudication  of 
suspensions  and  revocations  under 
§§502.5  and  502.14  and  administrative 
sanctions  under  §§  502.16  and  502.22. 
Except  as  otherwise  indicated  in  those 
sections,  the  standard  of  proof  shall  be 
the  preponderance  of  evidence 
standani. 

§  502.5    Suspension  and  revocation  of 
authorization. 

(a)  The  Postal  Service  may  suspend 
and/or  revoke  authorization  to  provide 
and/or  distribute  any  or  all  of  a 
Provider's  IBI  systems  if  the  Provider 
engages  in  any  unlawful  scheme  or 
enterprise,  fails  to  comply  with  any 
provision  in  this  part  502.' or  fails  to 
implement  instructions  issued  in 
accordance  with  any  final  decision 
issued  by  the  Postal  Service  within  its 
authority  over  the  IBI  product/device 
proQ-ams. 

(b)  The  decision  to  suspend  or  revoke 
a  Provider's  authorization  shall  be  based 
on  the  nature  and  drciunstances  of  the 
violation  (e.g.,  whether  the  violation 
was  willful,  whether  the  Provider 
voluntarily  admitted  to  the  violation, 
whether  the  Provider  cooperated  with 
the  Postal  Service,  whether  the  Provider 
implemented  successful  remedial 
measures)  and  on  the  Provider's 
performance  history.  Before  determining 
whether  a  Provider's  authorization  to 


manufacture  and/or  distribute  IBI 
systems  should  be  revoked,  the 
procedures  in  paragraph  (c)  of  this 
section  shall  be  followed. 

(c)  Suspension  in  all  cases  shall  be  as 
follows: 

(1)  Upon  determination  by  the  Postal 
Service  that  a  Provider  is  in  violation  of 
the  provisions  in  this  part  502,  the 
Postal  Service  shall  issue  a  written 
notice  of  proposed  suspension  citing 
deficiencies  for  which  suspension  or 
authorization  to  provide  IBI  systems 
may  be  imposed  under  paragraph  (c)  (2) 
of  this  section.  Except  in  cases  of  willful 
violation,  the  Provider  shall  be  given  an 
opportunity  to  correct  deficiencies  and 
achieve  compliance  with  all 
reqmrements  within  a  time  limit 
corresponding  to  the  potential  risk  to 
postal  revenue. 

(2)  In  cases  of  willful  violation,  or  if 
the  Postal  Service  determines  that  the 
Provider  has  failed  to  correct  cited 
deficiencies  within  the  specified  time 
limit,  thb  Postal  Service  shall  issue  a 
written  notice  setting  forth  the  facts  and 
reasons  for  the  decision  to  suspend  and 
the  effective  date  if  a  written  defense  is 
not  presented  as  provided  in  paragraph 
(d)  of  this  section. 

(3)  If,  upon  consideration  of  the 
defense  as  provided  in  paragraph  (e)  of 
this  section,  the  Postal  Service  deems 
that  the  suspension  is  warranted,  the 
suspension  shall  remain  in  effect  for  up 
to  90  days  unless  withdrawn  by  the 
Postal  Service,  as  provided  in  paragraph  , 
(c)(4)(iii)  of  this  section. 

(4)  At  the  end  of  the  90-day 
suspension,  the  Postal  Service  may: 

(0  Extend  the  suspension  in  order  to 
allow  more  time  for  investigation  or  to 
allow  the  Provider  to  correct  the 
problem; 

(ii)  Make  a  determination  to  revoke 
authorization  to  provide  and/or 
distribute  the  Provider's  products/ 
devices  in  part  or  in  whole;  or 

(iii)  Withdraw  the  suspension  based 
on  identification  and  implementation  of 
a  satisfactory  solution  to  the  problem. 
Provider  suspensions  may  be 
withdrawn  before  the  end  of  the  90-day 
period  if  the  Postal  Servioe  determines 

that  the  Provider's  solution  and      

implementation  are  satisfactory. 

(d)  The  Provider  may  present  the 
Postal  Service  with  a  written 
determination  within  30  calendar  days 
of  receiving  the  written  notice  (unless  a 
shorter  period  is  deemed  necessary). 
The  defense  must  include  all  supporting 
evidence  and  specify  the  reasons  for 
which  the  order  should  not  be  imposed. 

(e)  After  receipt  and  consideration  of 
the  defense,  the  Postal  Service  shall 
advise  the  Provider  of  the  decision  and 
the  facts  and  reasons  for  it.  The  decision 
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shall  be  effective  on  receipt  unless  it 
provides  otherwise.  The  decision  shall 
also  advise  the  Provider  that  it  may 
appeal  that  determination  within  30 
calendar  days  of  receiving  written 
notice  (unless  a  shorter  period  is 
deemed  necessary),  as  specified  therein. 
The  appeal  must  include  all  supporting 
evidence  and  specify  the  reasons  the 
Provider  believes  that  the  decision  is 
erroneous. 

(f)  An  order  or  final  decision  imder 
this  section  does  not  preclude  any  other 
criminal  or  civil  statutory,  common  law, 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person 
or  concern. 

1502.6    Description  of  ttte  IBIP. 

The  IBl  product/device  prints  an 
authorized  USPS  Information-Based 
Indicia  that  shows  evidence  of  postage. 
The  indicia  consists  of  a  USPS- 
approved  two-dimensional  barcode  and 
certain  human-readable  information 
such  as  city  and  state.  5-digit  ZIP  Ck)de 
of  licensing  post  office.  Device  ID 
number,  date,  and  amount  of  postage. 
The  IBI  product/device  includes  as  a 
primary  component  a  physical  Postal 
Security  Device  (PSD),  or  a  remote 
logical  security  element  depending  on 
the  installed  IBI  system  version,  that 
provides  critical  functionality  for 
accoimting  postage  with  a  computer- 
based  host  system.  The  security  device 
and  host  system  interact  to  generate  the 
indicia.  The  PSD  or  other  logical 
security  element  is  remotely  set  with 
postage  value  and  requires  the  licensee 
to  have  funds  on  deposit  with  the  Postal 
Service  prior  to  initial  setting  or 
resetting.  IBIP  PC  Postage  products  are 
classified  into  four  major  categories. 

1.  Stand-alone  system  products. 

2.  Local  Area  Network  (LAN)  system 
products. 

3.  Wide  Area  Network  (WAN)  system  . 
products,  and 

4.  Hybrid  system  products. 

Core  seciuity  functions  such  as  digital 
signature  generation  and  verification 
and  the  management  of  registers  are 
performed  on  a  stand-alone  system  by  a 
physical  PSD.  On  all  other  systems 
these  functions  are  performed  remotely 
through  another  form  of  logical  security 
element.  Customer  and  Provider 
requirements  may  differ  according  to 
each  alternative  system. 

1502.7    ProducVdevIca  Provider. 

The  IBI  system  is  available  to 
licensees  only  through  a  lease 
agreement  from  a  USPS  authorized 
Provider.  The  host  is  envisioned  to 
operate  on  personal  computers. 


§  502.8    IBIP  performance  criteria. 

The  IBIP  performance  criteria 
describe  system  elements  that  include 
Postal  Service  infrastructure,  Provider 
infrastructure,  and  customer 
infrastructure.  The  existing  Postal 
Service  infrastructure  supports 
customer  authorization,  product  audit, 
postage  resetting  reporting,  total 
population  management,  key 
management  support,  financial 
reconciliation,  product  lifecycle 
tracking,  and  lost  and  stolen/irregularity 
management  functions.  The  Provider 
infrastructure  will  support  all  IBIP 
functions.  The  customer  infrastructure 
will  consist  of  the  applicable  security 
device  and  host  system.  The  Postal 
Service  will  evaluate  and  test  IBIP 
systems  for  compliance  with  this 
infrastructure. 

(a)  The  indicia  data  content  is 
described  in  Part  A,  Indicium,  of  the 
"Performance  Criteria  for  Information- 
Based  Indicia  and  Security  Architecture 
for  IBI  Postage  Metering  Systems 
(PCIBISAIBIPMS)."  Contact  the 
Manager,  MTM,  USPS,  475  L'Enfant 
Plaza  SW,  Room  8430,  Washington  DC 
20260-2444  for  these  requirements. 

(b)  The  PSD  implements  digital 
signature  technology  for  the  creation 
and  verification  of  digital  signatures. 
Postal  Seciu-ity  Device  performance 
criteria  are  described  in  Part  B,  Postal 
Security  Devices,  of  the 
PCIBISAIBIPMS.  Contact  the  Manager, 
MTM,  USPS.  475  L'Enfant  Plaza  SW, 
Room  8430,  Washington  DC  20260- 
2444  for  these  requirements. 

(c)  Indicia  design  must  comply  with 
the  requirements  in  Domestic  Mail 
Manual  (DMM)  P050. 

(d)  Host  System  Functional 
Requirements  are  contained  Part  C,  Host 
System,  of  the  PCIBISAIBIPMS.  Contact 
the  Manager,  MTM,  USPS.  475  L'Enfant 
Plaza  SW.  Room  8430.  Washington  DC 
20260-2444  for  these  requirements. 

(e)  Key  Management  functional 
requirements  are  contained  in  Part  D, 
Key  Management  Plan,  of  the 
PaBISAIBIPMS.  Contact  the  Manager, 
MTM,  USPS,  475  L'Enfant  Plaza  SW, 
Room  8430,  Washington  DC  20260- 
2444  for  these  requirements. 

§502.9    Test  plans. 

Each  IBI  system  that  is  submitted  for 
USPS  approval  should  be  submitted  in 
accordance  with  the  provisions 
contained  in  the  "Metering  Technology 
Management  Metering  Product 
Submission  Procedures."  Contact  the 
Manager,  MTM,  USPS,  475  L'Enfant 
Plaza  SW,  Room  8430,  Washington  DC 
20260-2444  for  these  requirements. 


§502.10    Security  testing. 

The  Postal  Service  reserves  the  right 
to  require  or  conduct  additional 
examination  and  testing  at  any  time, 
without  cause,  of  any  IBI  system 
submitted  to  the  Postal  Service  for 
approval  or  previously  approved  by  the 
Postal  Service. 


/ 


§  502.1 1    IBI  system  approval. 

As  provided  in  §  502.14.  the  Provider 
has  a  duty  to  report  security  weaknesses 
to  the  Postal  Service  to  ensure  that  each 
IBI  system  protects  the  Postal  Service 
against  loss  of  revenue  at  all  times.  An 
approval  of  a  system  does  not  constitute 
an  irrevpcable  determination  that  the 
Postal  Service  is  satisfied  with  its 
revenue-protection  capabilities.  After 
approval  is  granted  to  an  IBI  system,  no 
change  affecting  the  features  or 
safeguards  may  be  made  except  as 
authorized  or  ordered  by  the  Postal 
Service  in  writing.  ■ 

§502.12    Conditions  for  approval. 

(a)  The  Postal  Service  may  require  at 
any  time  that  approved  production 
systems  of  IBI  products/devices,  as  well 
as  the  design,  user  manuals,  and 
specifications  applicable  to  such  IBI 
systems  and  any  revisions  thereof,  be 
submitted  to  the  Manager,  MTM,  USPS, 
475  L'Enfant  Plaza  SW,  Room  8430, 
Washington  DC  20260-2444. 

Cb)  Upon  request  by  the  Postal 
Service,  additional  IBI  systems  must  be 
submitted  to  the  Postal  Service  for 
testing,  at  the  expense  of  the  Provider. 

(c)  All  product/device  submissions 
should  adhere  to  the  requirements 
contained  in  the  "Metering  Technology 
Management  Metering  Product 
Submission  Procedures."  Particular 
attention  should  be  given  to  the 
requirement  to  simultaneously  submit 
an  identical  IBI  system  to  a  laboratory 
accredited  under  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP)  for  FTPS  140-1  certification. 

§  502.13    Sospension  and  revocation  of 
approval. 

(a)  The  Postal  Service  may  suspend  an 
IBJ  system  if  the  Postal  Service  believes 
that  an  IBI  system  poses  an 
unreasonable  risk  to  postal  revenue. 

(b)  Suspension  procedures: 

(1)  Upon  determination  by  the  Postal 
Service  that  an  IBI  system  poses  an 
unreasonable  risk  to  postal  revenue,  the 
Postal  Service  shall  issue  a  vmtten 
notice  of  proposed  suspension  citing 
deficiencies  for  which  suspension  may 
be  imposed  under  paragraph  (b)(2)  of 
this  section.  The  Provider  shall  be  given 
an  opportunity  to  correct  deficiencies 
and  achieve  compliance  with  all 
requirements  within  a  time  limit 
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corresponding  to  the  potential  risk  to 
postal  revenue. 

(2)  If  the  Postal  Service  determines 
that  the  Provider  has  failed  to  correct 
cited  deficiencies  within  the  specified 
time  limit,  the  Postal  Service  shall  issue 

■  a  written  notice  setting  forth  the  facts 
and  reasons  for  the  decision  to  suspend 
and  the  effective  date  if  a  written 
defense  is  not  presented  as  provided  in 
paragraph  (c)  of  this  section. 

(3)  If,  upon  consideration  of  the 
defense  as  provided  in  paragraph  (d)  of 
this  section,  the  Postal  Service  deems 
that  the  suspension  is  warranted,  the 
suspension  shall  remain  in  effect  for  up 
to  90  days  unless  withdrawn  by  the 
Postal  Service,  as  provided  in  paragraph 
(b)(4)(iii)  of  this  section. 

(4)  At  the  end  of  the  90-day 
suspension,  the  Postal  Service  may: 

(i)  Extend  the  suspension  in  order  to 
allow  more  time  for  investigation  or  to 
allow  the  Provider  to  correct  the 
problem; 

(ii)  Make  a  determination  to  revoke 
the  approval  of  the  Provider's  IBI  system 
or  class  and/or  version,  or 

(iii)  Withdraw  the  suspension  based 
on  identification  and  implementation  of 
a  satisfactory  solution  to  the  problem. 
Provider  suspensions  may  be 
withdrawn  before  the  end  of  the  90-day 
period  if  the  Postal  Service  determines 
that  the  Provider's  solution  and 
implementation  are  satisfectory. 

(c)  The  Provider  may  present  the 
Postal  Service  with  a  vmtten  defense  to 
any  suspension  or  revocation 
determination  within  30  calendar  days 
of  receiving  the  written  notice  (unless  a 
shorter  period  is  deemed  necessary). 
The  defense  must  include  all  supporting 
evidence  and  specify  the  reasons  for 
which  the  order  should  not  be  imposed. 

(d)  After  receipt  and  consideration  of 
the  written  defense,  the  Postal  Service 
shall  advise  the  Provider  of  the  decision 
and  the  facts  and  reasons  for  it.  The 
decision  shall  be  effective  on  receipt 
unless  it  states  otherwise.  The  decision 
shall  also  advise  the  Provider  that  it 
may  appeal  that  determination  within 
30  calendar  days  of  receiving  written 
notice  (unless  a  shorter  period  is 
deemed  necessary),  as  specified  therein. 
The  appeal  must  include  all  supporting 
evidence  and  the  reasons  that  the 
Provider  believes  that  the  decision  is 
erroneous. 

(e)  An  order  or  final  decision  under 
this  section  does  not  preclude  any  other 
criminal  or  civil  statutory,  common  law, 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person 
or  concern. 


§502.14    Reporting. 

(a)  For  purposes  of  this  section. 
"Provider"  refers  to  authorized  Provider 
in  §  502.1  and  its  foreign  or  domestic 
affiliates,  subsidiaries,  assigns,  dealers, 
independent  dealers,  employees,  and 
parent  corporations. 

(b)  Each  authorized  Provider  in 
§  502.1  must  submit  a  preliminary 
report  to  notify  the  Postal  Service 
promptly  (in  no  event  more  than  21 
calendar  days  of  discovery)  of  the 
following: 

(1)  All  findings  or  results  of  any 
testing  known  to  the  Provider 
concerning  the  security  or  revenue 
protection  features,  capabilities,  or 
failings  of  any  IBI  system  distributed  by 
the  Provider  that  has  been  approved  for 
distribution  by  the  Postal  Service  or  any 
foreign  postal  administration;  or  have 
been  submitted  for  approval  by  the 
Provider  to  the  Postal  Service  or  a 
foreign  postal  administration. 

(2)  AU  potential  security  weaknesses 
or  methods  of  IBI  system  tampering  that 
the  Provider  distributes  of  which  the 
Provider  knows  or  should  know,  and 
the  IBI  system  or  model  subject  to  each 
method.  All  potential  security 
weaknesses  include  but  are  not  limited 
to  suspected  equipment  defects, 
suspected  abuse  by  an  IBI  licensee  or 
Provider  employee,  suspected  security 
breaches  of  Uie  Computerized  Remote 
Postage  Meter  Resetting  System, 
cryptographic  key  compromises, 
occiurences  outside  normal 
performance,  or  any  repeatable 
deviation  from  normal  IBI  system 
performance  (within  the  same  model 
family  and/ or  by  the  same  licensee). 

(c)  Within  45  days  of  the  preliminary 
notification  to  the  Postal  Service  under 
§  502.15(b),  the  Provider  must  submit  a 
written  report  to  the  Postal  Service.  The 
report  must  include  the  circumstances, 
proposed  investigadve  procedure,  and 
the  anticipated  completion  date  of  the 
investigation.  The  Provider  must  also 
provide  periodic  status  reports  to  the 
Postal  Service  during  subsequent 
investigation  and.  on  completion,  must 
submit  a  summary  of  the  investigative 
findings. 

(d)  "ftie  Provider  must  establish  and 
adhere  to  timely  and  efficient 
procediues  for  internal  reporting  of 
potential  seciuity  weaknesses.  "Hie 
Provider  is  required  to  submit  a  copy  of 
internal  reporting  procedures  and 
instructions  to  the  Postal  Service  for 
review. 

§502.15    Administrative  sanction  on  ** 

reporting. 

(a)  Notwithstanding  any  act, 
admission,  or  omission  by  the  Postal 
Service,  an  authorized  Provider  may  be 


subject  to  an  administrative  sanction  for 
failing  to  comply  with  §  502.14. 

(b)  The  Postal  Service  shall  determine 
all  costs  and  revenue  losses  measured 
from  the  date  that  the  Provider  knew,  or 
should  have  known,  of  a  potential 
security  weakness,  including,  but  not 
limited  to.  administrative  and 
investigative  costs  and  dociunented 
revenue  losses  that  result  from  any  IBI 
System  for  which  the  Provider  failed  to 
comply  with  any  provision  in  §  502.14. 
The  Postal  Service  may  recover  from  the 
Provider  any  and  all  such  costs  and 
losses  (net  of  any  amount  collected  by 

'  the  Postal  Service  from  the  licensees  or 
users)  with  interest  by  issuing  a  vmtten 
notice  to  the  Provider  setting  forth  the 
fects  and  reasons  on  which  the 
determination  to  impose  the  sanction  is 
based.  The  notice  shall  advise  the 
Provider  of  the  date  that  the  action  takes 
effect  if  a  written  defense  is  not 
presented  within  30  calendar  days  of 
receipt  of  the  notice. 

(c)  The  Provider  may  present  the 
Postal  Service  with  a  written  defense  to 
the  proposed  action  within  30  calendar 
days  of  receipt.  The  defense  must 
include  all  supporting  evidence  and 
specify  the  reasons  for  which  the 
-sanction  should  not  be  imposed. 

(d)  After  receipt  and  consideration  of  ' 
the  defense,  the  Postal  Service  shall 
advise  the  Provider  of  the  decision  and 
the  facts  and  reasons  for  it;  the  decision 
shall  be  effective  on  receipt  imless  it 
states  otherwise.  The  decision  shall  also 
advise  the  Provider  that  it  may,  within 
30  calendar  days  of  receiving  written 
notice,  appeal  that  determination  as 
specified  therein. 

(e)  The  Provider  may  submit  a  written 
appeal  to  the  Postal  Service  vtdthin  30 
calendar  days  of  receipt  of  the  decision. 
The  appeal  must  include  all  supporting 
evidence  and  specify  the  reasons  that 
the  Provider  beUeves  that  the 
administrative  sanction  was  erroneously 
imposed.  The  submission  of  an  appeal 
stays  the  effectiveness  of  the  sanction. 

(f)  The  imposition  of  an 
administrative  sanction  under  this 
section  does  not  preclude  any  other 
criminal  or  civil  statutory,  common  law. 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person 
or  concern. 

§502.16   Matsrtais  and  wortcnwnahip. 

All  IBI  systems  must  adhere  to  the 
quality  in  materials  and  workmanship 
of  the  approved  prototype. 

§502.17    Destruction  or  productf device 
Indicia 

All  IBIP  indicia  created  in  the  process 
of  testing  the  IBI  system  by  the  Provider. 
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or  its  agent,  must  be  collected  and 
destroyed  daily. 

§502.18    Inspection  of  new  IBI  systems. 

All  new  IB!  systems  must  be 
inspected  carefully  prior  to  distribution. 

$502.19    DIstrtbution  facilities. 

An  authorized  Provider  must  keep 
adequate  facilities  for  and  records  of  the 
distribution,  control,  and  maintenance 
of  IBI  systems.  All  such  facilities  and 
records  are  subject  to  inspection  by 
Postal  Service  representatives. 

§502.20    Distribution  controls. 

Each  authorized  Provider  must  do  the 
following: 

(a)  Hold  title  permanently  to  all 
leased  systems  except  those  purchased 
by  the  Postal  Service. 

(b)  On  behalf  of  applicants, 
electronically  transmit  copies  of 
completed  PS  Forms  3601-A. 
Application  for  a  License  to  Lease  and 
Use  Postage  Meters,  to  the  designated 
Postal  Service  central  processing 
facility. 

(c)  Lease  systems  only  to  parties  that 
have  valid  licenses  issued  by  the  Postal 
Service. 

(d)  Supply  the  host  svjtem  with 
slogan  or  advertising  an  that  meets  the 
Postal  Service  requirements  for  suitable 
quality  and  content.  The  Provider  must 
obtain  prior  approval  for  all  advertising 
matter  for  IBI  systems. 

(e)  Unless  otherwise  authorized  by  the 
Postal  Service,  the  Provider  must 
immediately  obtain  and  check  out  of 
service  PSDs,  if  the  licensee  no  longer 
wants  the  PSD  or  if  the  PSD  is  to  be 
removed  from  service  for  any  other 
reason.  If  a  logical  security  element 
resides  in  the  Provider's  server,  it  must 
be  immediately  disabled.  If  it  resides  at 
the  Licensee's  site,  all  resetting  requests 
must  be  denied.  The  Provider  must  keep 
in  its  possession  for  at  least  1  year  the 
licensee's  PS  Form  3601-C,  Postage 
Meter  Activity  Report. 

(f)  Retrieve  any  misregistering,  faulty, 
or  defective  PSD  to  be  checked  out  of 
service  within  3  business  days  of  being 
notified  by  the  licensee  of  the  defect. 
After  examining  the  PSD  withdrawn  for 
apparent  faulty  operation  afliecting 
registration,  the  Provider  must  compile 
a  report  explaining  the  malfunction  to 
MTM,  USPS  Headquarters. 

(g)  Report  promptly  the  loss  or  theft 
of  any  IBI  system  or  component.  The 
Provider  must  provide  notification  to 
the  Postal  Service  by  completing  a 
standardized  lost  and  stolen  incident 
report  and  filing  it  with  the  Postal 
Service  within  30  days  of  the  Provider's 
determination  of  a  loss,  theft,  or 
recovery.  The  Provider  must  complete 


all  preliminary  location  activities 
specified  in  §  502.24  before  submitting 
this  report  to  the  Postal  Service. 

(h)  Cancel  a  lease  agreement  with  any 
lessee  whose  license  is  revoked  by  the 
Postal  Service,  remove  the  PSD  within 
15  calendar  days,  and  have  the  PSD 
checked  out  of  service. 

(i)  Promptly  remove  bom  service  any 
PSD  or  other  logical  security  element 
that  the  Postal  Service  indicates  should 
be  removed  from  service.  When  a 
license  is  canceled,  all  PSDs  or  other 
logical  security  elements  in  use  by  the 
licensee  must  be  removed  from  service. 

(j)  Examine  each  IBI  system 
withdrawn  from  service  for  failure  to 
record  its  operations  correctly  and 
accurately,  and  report  to  the  Postal 
Service  the  failure  or  fault  that  caused 
the  failure. 

(k)  Provide  MTM  monthly  with  a 
compatible  computer  file  of  lost  or 
stolen  PSDs.  The  file  is  due  on  the  first 
of  each  month  (for  the  preceding 
month's  activity). 

(1)  Take  reasonable  precautions  in  the 
transportation  and  storage  of  PSDs  to 
prevent  use  by  unauthorized 
individuals.  Providers  must  ship  all 
PSDs  by  Postal  Service  Registered  Mail 
imless  given  written  permission  by  the 
Postal  Service  to  use  another  carrier. 
The  Provider  must  demonstrate  that  the 
alternative  delivery  carrier  employs 
security  procedures  equivalent  to  those 
for  Registered  mail. 

(m)  Submit  a  daily  financial 
transaction  for  each  postage  value 
download  or  postage  refill  according  to 
established  CMRS  procedures. 

§  502.21    Administrative  sanction. 

The  Postal  Service  holds  Providers 
responsible  for  the  life  cycle,  control, 
operation,  maintenance,  and 
replacement  of  their  products/devices. 

(a)  For  purposes  of^this  section,  an  IBI 
system  is  defined  as  a  system  that  is 
manufactured  by  an  authorized  Provider 
under  §  502.1  that  is  not  owned  or 
leased  by  the  Postal  Service. 

(b)  An  authorized  Provider  that, 
without  just  cause,  fails  to  conduct  or 
perform  adequately  any  of  the  controls 
in  §  502.20,  to  follow  standardized  lost 
and  stolen  incident  reporting  in 

§  502.24,  or  to  conduct  any  of  the 
inspections  required  by  §  502.23  in  a 
timely  fashion  is  subject  to  an 
administrative  sanction  based  on  the 
investigative  and  administrative  costs 
and  documented  revenue  losses  (net  of 
any  amount  collected  by  the  Postal 
Service  from  the  licensee  or  user). 
Interest  per  occurrence  measured  fit>m 
the  date  on  which  the  cost  and/or  loss 
occurred,  as  determined  by  the  Postal 
Service.  Sanctions  shall  be  based  on  the 


costs  and  revenue  losses  that  result  from 
the  Provider's  failure  to  comply  with 
these  requirements. 

(c)  The  Postal  Service  may  impose  an 
administrative  sanction  under  this 
section  by  issuing  a  written  notice  to  the 
Provider  setting  forth  the  facts  and 
reasons  on  which  the  determination  to 
impose  the  sanction  is  based.  The  Postal 
Service  shall  determine  all  costs  and 
losses.  The  notice  shall  advise  the 
Provider  of  the  date  that  the  action  shall 
take  effect  if  a  written  defense  is  not 
presented  vdthin  30  calendar  days  of 
receipt  of  the  notice. 

(d)  The  Provider  may  present  to  the 
Postal  Service  a  written  defense  to  the 
proposed  action  within  30  calendar 
days  of  receipt  of  the  notice.  The 
defense  must  include  all  supporting 
evidence  and  specify  the  reasons  for 
which  the  sanction  should  not  be 
imposed. 

(e)  After  receipt  and  consideration  of 
the  written  defense,  the  Postal  Service 
shall  advise  the  Provider  of  the  decision 
and  the  facts  and  reasons  for  it.  The 
decision  shall  be  efiiective  on  receipt 
unless  it  states  otherwise. 

(f)  The  Provider  may  submit  a  written 
appeal  of  the  decision  with  30  calendar 
days  of  receiving  the  decision, 
addressed  to  the  Manager  of  MTM, 
Postal  Service  Headquarters.  The  appeal 
must  include  all  supporting  evidence 
and  specify  the  reasons  that  the 
Provider  believes  that  the  administrative 
sanction  was  erroneously  imposed.  The 
submission  of  an  appeal  stays  the 
effectiveness  of  the  sanction. 

(g)  The  imposition  of  an 
administrative  sanction  imder  this 
section  does  not  preclude  4ny  other 
criminal  or  civil  statutory,  common  law. 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person 
or  concern. 

§  502.22    IBI  system  replacement 

(a)  The  Provider  must  keep  its  IBI 
systems  in  proper  operating  condition 
for  licensees  by  replacing  them  when 
necessary  or  desirable  to  prevent 
electronic  failure,  malfunction,  clock/ 
timer/battery  life  expiration,  or 
mechanical  breakdown. 

(b)  The  Provider  must  provide  the 
licensees  with  modifications  reflecting 
rate  changes. 

§  502.23    Inspection  of  PSDs  or  other 
logical  security  elements  in  use. 

The  Provider  must  conduct  audits  of 
PSDs  or  other  logical  security  elements 
at  least  once  every  3  months  in 
conjunction  with  the  postage  value 
resetting  requirements  in  §  502.26.  In 
general,  the  primary  role  of  the  PSD  in 
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the  device  audit  function  is  to  create 
device  audit  messages  and  pass  those 
messages  to  the  host  system  for 
transmission  to  the  Postal  Service. 

§502.24    PSOs  not  located. 

Upon  learning  that  one  or  more  of  its 
PSDs  in  service  cannot  be  located,  the 
Provider  must  undertake  reasonable 
efforts  to  locate  the  PSD  by  following  a 
series  of  Postal  Service-specified  actions 
designed  to  locate  the  PSDs.  If  these 
efforts  are  unsuccessful  and  a  PSD  is 
determined  to  be  lost  or  stolen,  the 
Provider  must  notify  the  Postal  Service 
within  30  days  by  submitting  a  Lost  and 
Stolen  PSD  Incident  Report. 

(a)  If  a  licensee  cannot  be  located,  the 
Provider  must,  at  a  minimum,  complete 
the  following  actions: 

(1)  Call  directory  assistance  for  the 
licensee's  new  telephone  niunber. 

(2)  Contact  the  licensee's  local  post 
office  for  current  change  of  address 
information. 

(3)  Contact  the  CMLS  site  and  the 
local  MATS  coordinator  to  verify  the 
location  of  the  PSD  or  licensee  ciurently 
maintained  in  those  Postal  Service 
records. 

(4)  Contact  the  rental  agency 
responsible  for  the  property  where  the 
licensee  was  located,  if  applicable. 

(5)  Visit  the  licensee's  last  known 
address  to  see  whether  the  building 
superintendent  or  a  neighbor  knows  the 
licensee's  new  address. 

(6)  Mail  a  certified  letter  with  return 
receipt  to  the  licensee  at  the  last  known 
address  with  the  endorsemeiit 
"Forwarding  and  Address  Correction 
Requested." 

(7)  If  new  address  information  is 
obtained  during  these  steps,  any 
scheduled  PSD  inspection  must  be 
completed  promptly. 

(b)  If  a  PSD  is  reported  to  be  lost  or 
stolen  by  the  licensee,  the  Provider 
must,  at  a  minimum,  complete  the 
following  actions: 

(1)  Ensure  that  the  licensee  has  filed 
a  police  report  and  that  copies  have 
been  provided  to  the  appropriate 
Inspection  Service  Contraband  Postage 
Identification  Program  (CPIP)  specialist. 

(2)  Withhold  issuance  of  a 
replacement  PSD  until  the  missing  PSD 
has  been  properly  reported  to  the  police 
and  to  the  appropriate  Inspection 
Service  CPIP  specialist. 

(c)  If  the  Provider  later  learns  that  (he 
PSD  has  been  located  and/or  recovered, 
the  Provider  must  update  lost  and  stolen 
PSD  activity  records,  inspect  the  PSD 
promptly,  initiate  a  postage  adjustment 
or  transfer,  if  appropriate,  and  check  the 
PSD  out  of  service  if  a  replacement  PSD 
has  been  supplied  to  the  licensee. 

(d)  If  a  PSD  reported  to  the  Postal 
Service  as  lost  or  stolen  is  later  located. 


the  Provider  is  responsible  for 
submitting  a  new  Lost  and  Stolen  PSD 
Incident  Report  that  references  the 
initial  report  and  outlines  the  details  of 
how  the  PSD  was  recovered.  This  report 
must  be  submitted  to  the  Postal  Service 
within  30  days  of  recovery  of  the  PSD» 
The  Provider  is  also  responsible  for 
purging  lost  and  stolen  PSD  reports  that 
are  provided  on  a  periodic  basis  to  the 
Postal  Service  for  those  PSDs  that  have 
been  recovered. 

(e)  Any  authorized  Provider  that  fails 
to  comply  with  standardized  lost  and 
stolen  reporting  procedures  and 
instructions  is  subject  to  an  < 
administrative  sanction  under  §502.21. 
as  determined  by  the  Postal  Service. 

§  502.25    Computerized  remote  resetting. 

(a)  Description.  The  Computerized 
Remote  Meter  Resetting  System  (CMRS) 
permits  postal  licensees  to  reset  PSDs  or 
other  logical  security  elements  at  their 
places  of  business  and/or  homes  via 
modem  and/or  network  interface.  To 
reset  a  PSD,  the  licensee  must  connect 
to  the  Provider  and  provide  identifying 
data  and  device  audit  data.  Before 
proceeding  with  the  setting  transaction, 
the  Provider  must  verify  all  the  data 
(including  conducting  the  product 
audit)  and  ascertain  from  its  own  files 
whether  the  licensee  has  sufficient 
funds  on  de{>osit  with  the  Postal 
Service.  If  the  funds  are  available  and 
the  product  audit  was  successful,  the 
Provider  may  complete  the  setting 
transaction. 

(b)  Revenue  protection.  The  Postal 
Service  shall  conduct  periodic 
assessments  of  the  revenue  protection 
safeguards  of  each  Provider  system  and 
shall  reserve  the  right  to  revoke  a 
Provider's  authorization  if  the  CMRS 
system  does  not  meet  all  requirements 
set  forth  by  the  Postal  Service.  The 
Provider  must  make  its  facilities  that 
handle  the  operation  of  the 
computerized  resetting  system  and  all 
records  about  the  operation  of  the 
system  available  for  inspection  by 
representatives  of  the  Postal  Service  at 
all  reasonable  times. 

(c)  Deposits  with  the  Postal  Service. 
(1)  A  CMRS  Hcensee  is  required  to  have 
funds  available  on  deposit  with  the 
Postal  Service  before  resetting  a  PSD  or 
the  Provider  may  opt  to  provide  a  funds 
advance  in  accordance  with  The  Cash 
Management  Operating  Specifications 
for  the  Computerized  Remote  Postage 
Meter  Resetting  System.  Contact  the 
Treasurer's  Office  of  the  United  States 
Postal  Service,  475  L'Enfant  Plaza  SW, 
Washington  DC  20260-5130  for  this 
document.  The  details  of  this  deposit 
requirement  are  covered  within  the 
Acknowledgment  of  Deposit 


Requirement  docxmient.  By  signing  this 
docvunent,  the  licensee  agrees  to  transfer 
funds  to  the  Postal  Service  through  a 
lockbox  bank,  as  specified  by  the 
Provider,  for  the  purpose  of  prepayment 
of  postage.  The  Provider  representative 
must  provide  all  new  CMRS  licensees 
with  this  document  when  a  new 
account  is  established.  The  document 
must  be  completed  and  signed  by  the . 
licensee  and  sent  to  the  Minneapolis 
Accounting  Service  Center  by  the 
Provider. 

(2)  The  licensee  is  required  to 
'incorporate  the  following  language  into 
its  IBI  rental  agreements: 

Acknowledgement  of  Deposit  Requimnent 

See  the  Cash  Management  Operating 
Specifications  for  the  Computerized  Remote 
Postage  Meter  Reletting  System.  Contact  the 
Treasurer's  Office  of  the  United  States  Postal 
Service,  475  L'Enfant  Plaza  SW,  Washington 
DC  20260-5130  for  this  document. 

§502.26    Indicia  quality  assurance. 

The  licensee  is  required  to  forward  a 
mailpiece  to  the  Provider  at  least  once 
every  6  months  for  evaluation.  If  the 
licensee  fails  to  comply  with  this 
requirement,  the  Provider  must  notify 
the  licensee  that,  all  future  postage 
value  resettings  will  be  denied.  "The 
Provider  must  notify  the  Postal  Service 
of  all  noncomplying  licensees,  so  that 
license  revocations  can  be  initiated.  The 
Provider  is  required  to  provide  guidance 
to  the  licensee  to  correct  any 
deficiencies  that  are  discovered. 

§  502.27    IBI  system  refunds. 

Postage  losses  due  to  malfunctions  are 
the  responsibility  of  the  Provider.  The 
Postal  Service  will  provide  refunds  for 
unused  postage,  for  any  balance- 
remaining  on  a  PSD  or  other  logical 
security  element,  and  for  any  balance 
remaining  in  the  licensee's  CMRS 
account.  The  following  procedures  must 
be  followed,  depending  on  the  type  of 
refund  requested: 

(a)  Unused  Postage 

(1)  Postage  refunds  will  be  granted 
only  for  pieces  that  are  30  days  old  or 
less.  The  licensee  will  complete  a  PS 
Form  3533,  Application  and  Voucher 
for  Refund  of  Postage  and  Fees.  This 
form  may  be  supplied  electronically  to 
the  licensee  by  the  Provider.  The 
licensee  must  supply  refund  details  in 
Part  rv  of  the  form  which  shows  the 
number  of  pieces  grouped  by  postage 
value,  the  total  postage  value  for  each 
group,  and  the  total  postage  for  all  listed 
groups. 

(2)  The  unused  mailpieces  and  the 
completed  Form  3533  will  be  sent  to  the 
Provider  for  indicia  verification  and 
refund  processing. 
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(3)  The  Provider  will  scan  the  indicia 
to  ensure  that  they  are  valid.  Part  IV  of 
the  Form  3533  must  be  annotated  to 
show  corrections  for  nonqualifying 
pieces. 

(4)  An  individual  authorized  by  the 
Provider  must  certify  the  amount  of  the 
refund  by  signing  Part  IV  below  where 
the  details  of  the  mailpieces  are  shown. 

(5)  The  Provider  will  send  the  Form 
3533  to  the  MATS  coordinator  at  the 
appropriate  Postal  Service  District  office 
for  further  refund  processing. 

(6)  The  District  MATS  coordinator 
will  arrange  for  the  amount  of  refunded 
postage  to  be  credited  to  the  licensee's 
CMRS  account.     - 

(7)  The  unused  envelopes  must  be 
retained  by  the  Provider  for  45  days 
after  the  Form  3533  has  been  sent  to  the 
District.  During  this  period  the  Postal 
Service  reserves  the  right  to  audit  the 
pieces  and  the  Providers  processing  of 
the  refund  request. 

(b)  PSD  or  Other  Logical  Seciuity 
Element  Balance 

(1)  The  Provider  itnust  verify  the 
remaining  balance  in  a  returned  PSD  or 
other  logical  security  element.  This 
balance  must  be  reconciled  with  the 
descending  balance  as  noted  by  the 
Provider  when  the  licensee  notified  the 
Provider  that  the  PSD  or  other  logical 
security  element  was  to  be  taken  out  of 
service. 

(2)  The  validated  refund  amount  must 
be  noted  in  section  F  of  the  completed 
Form  3601-C  and  the  Providers 
representative  must  sign  Section  G. 

(3)  The  completed  Form  3601-C  will 
be  sent  to  the  appropriate  District  MATS 
coordinator. 

(4)  The  District  MATS  coordinator 
will  arrange  for  the  amount  of  refunded 
postage  to  be  credited  to  the  licensee's 
CMRS  account. 

(c)  CMRS  Account 

(1)  The  licensee  must  notify  the 
Provider  in  writing  that  the  licensee's 
CMRS  account  is  to  be  closed. 

(2)  The  Provider  will  notify  the 
Minneapolis  Accounting  Service  Center 
of  the  closing  of  the  account,  according 
to  CMRS  procedures  as  administered  by 
USPS  Treasury  Management. 

(3)  The  Minneapolis  Accounting 
Service  Center  will  notify  the  lockbox 
bank  to  issue  a  refund  check  to  the 
licensee. 

§  502.2a    Key  management  requirements. 
These  requirements  are  contained  in 
Part  D,  Key  Management  Plan,  of  the 
PCIBISAIBIPMS.  Contact  the  Manager. 
MTM,  USPS,  475  L'Enfant  Plaza  SW. 
Room  8430,  Washington.  DC  20260- 
2444  for  these  requirements. 


§502.29    Provider  infrastructure. 

The  Provider  must  establish  and 
maintain  an  interface  to  USPS  systems 
as  specified  in  CMRS  and  CMLS  ^ 
documentation.  CMRS  documentation 
may  be  obtained  from  Corporate 
Treasury,  USPS  Ha  475  L'Enfant  Plaza 
SW,  Room  8118.  Washington.  DC 
20260-5130.  CMLS  documentation  may 
be  obtain  from  the  Manager.  MTM. 
USPS.  475  L'Enfant  Plaza  SW.  Room 
8430,  Washington.  DC  20260-2444. 
Neva  R.  Watson, 
Acting  Chief  Counsel,  Legislative. 
'  (PR  Doc.  98-23559  Filed  8-28-98;  3:59  pml 
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POSTAL  SERVICE 

39  CFR  Parts  501  and  502 

Metering  Product  Submission 
Procedures 

agency:  Postal  Service. 
ACTION:  Proposed  Procediue. 

SUMMARY:  The  Federal  Register  dated 
January  7. 1997.  reflected  proposed 
interim  product  submission  procedures 
for  the  Information-Based  Indicia 
Program  (IBIP).  This  revises,  clarifies, 
and  expands  those  proposed  submission 
procedures  to  include  all  postage 
metering  products,  applications,  and 
systems.  The  terms  "manufacturer"  and 
"vendor"  are  no  longer  referenced  in 
these  procedures  and  have  been 
replaced  by  the  more  appropriate  term 
"Provider."  Also,  since  die  meter 
program  administration  office  title  has 
changed,  all  references  to  "Retail 
Systems  and  Equipment"  have  been     • 
deleted  and  replaced  by  "Metering 
Technology  Management." 
DATES:  Comments  must  be  received  on 
or  before  November  2. 1998. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager. 
Metering  Technology  Management, 
Room  8430.  475  L'Enfant  Plaza  SW. 
Washington.  DC  20260-2444.  Copies  of 
all  written  comments  will  be  available 
at  the  above  address  for  inspection  and 
photocopying  between  9  a.m.  and  4  p.m. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  S.  Stankosky.  (202)  268-5311. 
SUPPLEMENTARY  INFORMATION:  With  the 
increase  of  potential  postage  application 
methods  and  technologies  it  is  essential 
that  submission  procedures  be  clearly 
stated  and  defined.  The  Postal  Service 
evaluation  process  can  be  effective  and 
efficient  if  diese  procedures  are 
followed  explicitly  by  all'suppliers.  In 
this  way  secure  and  convenient 


technology  will  be  made  available  to  the 
mailing  public  with  minimal  delay  and 
with  the  complete  assurance  that  all 
Postal  Service  technical,  quality,  and 
security  requirements  have  been  met. 
These  procedures  apply  to  all  proposed 
products  and  systems,  whether  the 
Provider  is  new  or  is  currently 
authorized  by  the  USPS. 

39  Code  of  Federal  Regulations 
Section  501.9.  Security  Testing, 
currently  states  that  "The  Postal  Service 
reserves  the  right  to  require  or  conduct 
additional  examination  and  testing  at 
any  time,  without  cause,  of  any  meter 
submitted  to  the  Postal  Service  for 
approval  or  approved  by  the  Postal 
siervice  for  manufacture  and 
distribution."  When  the  Postal  Service 
elects  to  retest  a  previously  approved 
product,  the  Provider  will  be  required  to 
resubmit  the  product  for  evaluation 
according  to  part  or  all  of  the  proposed 
procedures.  Full  or  partial  compliance 
will  be  determined  by  the  Postal  Service 
prior  to  resubmission  by  the  Provider. 

The  proposed  submission  procedures 
will  be  referenced  in  39  CFR  Parts  501 
and  502  but  will  be  published  as  a 
separate  document  as  follows: 

,  Metering  Technology  Management 

Metering  Product  Submission 
Procedures 

In  submitting  a  metering  product  for 
Postal  Service  evaluation,  the  proposed 
Provider  must  provide  detailed 
documentation  in  the  following  areas: 

•  Letter  of  Intent. 

•  Nondisclosure  Agreements. 

•  Concept  of  Operations  (CONOPS). 

•  Software  and  Docimientation 
Requirements. 

•  Provider  Infrastructure  Plan. 

•  USPS  Address  Matching  System 
(AMS)  CD-ROM  Integration. 

•  Product  Submission/Testing. 

•  Provider  Infrastructure  Testing. 

•  Field  Test  (Beta)  Approval  (Limited 
Distribution). 

•  Provider/Product  Approval  (Full 
Distribution). 

These  sections  must  be  completed  in 
sequential  order  as  detailed  below: 

1.  Letter  of  Intent 

A.  The  Provider  must  submit  a  Letter 
of  Intent  to  the  Manager,  Metering 
Technology  Management  (MTM). 
United  States  Postal  Service.  475         — - 
L'Enfant  Plaza  SW.  Room  8430, 
Washington  DC  20260-2444. 

The  Letter  of  Intent  must  include: 

(1)  Date  of  correspondence. 

(2)  Name  and  address  of  all  parties 
involved  in  the  proposal:  In  addition  to 
the  Provider,  those  responsible  for 
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assembly,  distribution,  management  of 
the  product/device,  hardware/software 
development,  testing,  and  other 
organizations  involved  (or  expected  to 
be  involved)  with  the  product. 
-  (3)  Name  and  phone  number  of 
official  point  of  contact  for  each 
company  identified. 

(4)  Proposed  Provider's  business 
qualifications  (i.e..  proof  of  financial 
viability,  certifications  and 
representations,  proof  of  ability  to  be 
responsive  and  responsible). 

(5)  Product/device  concept  narrative 

(6)  Provider  infrastructure  concept 
narrative. 

(7)  Narrative  that  identifies  the 
internal  resources  knowledgeable  of 
current  USPS  policies,  procedures, 
performance  criteria,  and  technical 
specifications,  to  be  used  to  develop 
seoirity.  audit,  and  control  features  of 
the  proposed  product,  and 

(8)  The  target  Postal  Service  maiicet 
segment  the  proposed  product  is 
envisioned  to  serve. 

B.  The  Provider  must  submit  with  the 
Letter  of  Intent  a  proposed  product 
development  plan  of  actions  and 
milestones  (POA&M)  with  a  start  date 
coinciding  with  the  date  of  the  Letter  of 
Intent.  Reasonable  progress  must  be 
shown  against  these  stated  milestones. 

C.  The  Manager.  Metering  Technology 
Management,  will  acknowledge  in 
writing  the  receipt  of  the  Provider's 
Letter  of  Intent  and  will  designate  a 
Postal  Service  point-of-contact.  Upon 
receipt  of  this  acknowledgment,  the 
Provider  may  continue  with  the 
sequential  requirements  of  the  product 
submission  process. 

2.  Nondisclosure  Agreements 

These  agreements  are  intended  to 
ensure  confidentiality  and  fairness  in 
business.  The  Postal  Service  is  not 
obligated  to  provide  product  submission 
status  to  any  parties  not  identified  in  the 
Letter  of  Intent.  After  obtaining  signed 
nondiscloktre  agreements,  the  Provider 
may  continue  with  the  sequential 
requirements  of  the  product  submission 
process. 

3.  Concept  of  Operations  (CONOPS) 

A.  The  Provider  must  submit  a 
Concept  of  Operations  (CONOPS)  that 
discusses  at  a  moderate  level  of  detail 
the  features  and  usage  conditions  for  the 
proposed  product,  "nie  Provider  should 
submit  10  serialized  hard  copies  and 
one  electronic  copy  of  a  PC-formatted 
3.5"  floppy  disk.  Additionally,  the 
Provider  must  also  submit  a  detailed 
process  model,  supporting  each 
CONOPS  section.  Note:  The  Postal 
Service  will  not  be  obligated  to  provide 
consulting  guidance  on  any  current 


Postal  Service  policy,  procedure, 
performance  criteria,  or  specification 
beyond  publicly  available  publications. 

B.  The  CONOPS  should  cover  the 
following  areas  at  a  minimum: 

(1)  System  Overview. 

(a)  Concept  overview/business  model. 

(b)  Concept  of  production/ 
maintenance  administration. 

(c)  For  Information-Based  Indicia  {TBI) 
products,  a  PC  Postage  system  design. 

(i)  Postal  Security  Device  (PSD) 
implementation  (stand-alone,  L^4, 
WAN,  Hybrid). 

(ii)  Featiires. 

(iii)  Components  including  the  digital 
signature  algorithm. 

(d)  Product  Ufecycle  overview. 

(e)  Adherence  to  industry  standards 
such  as  FIPS 140-1,  as  determined  by 
the  USPS. 

(2)  For  Proposed  IBI  PC  Postage 
Prcxluct-Details. 

(a)  PSD  features  and  functions. 

(b)  Host  system  features  and 
functions. 

(c)  Other  components  required  for 
normal  use  conditions. 

(3)  Product  Lifecycle. 

(a)  Manufacture. 

(b)  USPS  certification  of  product/ 
device. 

(c)  Production. 

(d)  Distribution. 

(e)  Product/device  licensing  and 
registration. 

(f)  Initialization. 

(g)  Product  authorization  and 
installation. 

(h)  Postage  Value  Download  (PVD) 
process. 

(i)  Product  and  support  system  audits. 

(j)  Inspections. 

(k)  Product  withdrawal/replacement. 

(i)  Overall  process. 

(ii)  Product  failure/malfunction 
procedures. 

(1)  Scrapped  product  process. 

(4)  Finance  (Overview. 

(a)  Customer  account  management, 
(i)  Payment  methods. 

(ii)  Statement  of  account, 
(iii)  Refund. 

(b)  Individual  product  finance 
account  management. 

(i)  PVD. 
(ii)  Refund. 

(c)  Daily  account  reconciliation, 
(i)  Provider  reconciliation. 

(ii)  USPS-det{dled  transaction 
reporting. 

(d)  Periodic  summaries, 
(i)  Monthly  reconciliation. 

(ii)  Other  reporting  as  required  by  the 
Postal  Service. 

(5)  Interfaces. 

(a)  Communications  and  message 
interfaces  with  postal  infrastructure, 
(i)  PVDs. 


(ii)  Refunds. 

(iii)  Inspections. 

(iv)  Product  audits. 

v)  Lost  or  stolen  product  procedures. 

(b)  Communications  and  message 
interfaces  with  applicable  USPS 
financial  functions. 

(i)  Postage  settings  including  those 
done  remotely, 
(ii)  Daily  account  reconciliation, 
(iii)  Refunds. 

(c)  Communication  and  message 
interfaces  with  Customer  Infrastructure. 

(i)  Key  management, 
(ii)  Product  audits  (device  and  host 
system), 
(iii)  bispections. 

(d)  Message  error  detection  and 
handling. 

(6)  Technical  Support  and  Customer 
Service. 

(a)  User  training  and  support 

(b)  Software  Configuration 
Management  (CM)  and  update 
procedures. 

(c)  Hardware  CM  and  update 
procedures. 

(7)  Other. 

(a)  Postal  rate  change  procedures. 

(b)  Address  Management  System 
ZSP+4  CD-ROM  updates. 

(c)  Physical  security. 

(d)  Personnel/site  security. 

C.  Supplementary  requirements. 
Concept  of  Operations: 

(1)  The  CONOPS  must  be 
accompanied  by  substantiated  market 
analysis  supporting  the  target  Postal 
Service  market  segment  the  proposed 
product  is  envisioned  to  serve  as 
identified  in  the  Letter  of  Intent. 

(2)  The  CONOPS  must  include  a  list 
and  a  detailed  explanation  of  any 
proposed  deviations  from  USPS 
performance  criteria  or  specifications. 
Any  proposed  deviation  to  audit  and 
control  functions  required  by  current 
USPS  policy,  procedure,  performance 
criteria,  or  specification  miist  be 
accompanied  by  an  independent 
assessment  by  a  nationally  recognized 
accoimting  firm  attesting  to  the 
proposed  auditing  method.  The  report 
of  this  information  is  to  be  signed  by  an 
officer  of  the  accounting  firm. 

D.  USPS  Response: 

(1)  The  USPS  will  acknowledge,  in 
writing,  receipt  of  the  CONOPS  and 
perform  an  initial  review.  The  USPS 
will  provide  the  Provider  with  a  written 
summary  of  the  CONOPS  review. 
Authorization  to  continue  with  the 
product  submission  process,  or  a  listing 
of  CONOPS  requirements  that  are  not 
met  will  be  provided  by  the  USPS  in  the 
written  review. 

(2)  If,  in  the  opinion  of  the  USPS,  it 
is  determined  that  extensive  CONOPS 
deficiencies  do  exist,  the  USPS,  at  the 
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discretion  of  the  Manager,  Metering 
Technology  Management,  may  return 
the  CONOPS  to  the  Provider  without 
further  review.  It  will  then  be 
incumbent  on  the  Provider  to  resubmit 
a  corrected  CONOPS. 

(3)  Upon  receipt  of  authorization  from 
the  USPS  to  continue  the  product 
submission  process,  the  Provider  may 
continue  with  the  sequential 
requirements  of  the  product  submission 
process. 

(4)  For  submissions,  the  USPS  will 
appoint  an  IBIP  Product  Review  Control 
Officer.  All  communications  between 
the  Provider  and  the  USPS  are  to  be 
coordinated  through  the  IBIP  Product 
Review  Control  Officer. 

4.  Software  and  Documentation    • 
Requirements 

A.  The  Provider  must  submit  to  the 
Postal  Service  five  copies  of  executable 
code  and  one  copy  of  full  source  code 
for  all  software. 

B.  The  Provider  must  submit  a 
detailed  design  document  of  the 
product.  This  must  include  the 
proposed  IBIP  indicia  design,  which 
must  be  approved  by  the  Manager, 
Metering  Technology  Management.  FIPS 
140-1  Appendix  A  provides  a  checklist 
summary  of  documentation 
requirements  for  the  FIPS  140-1 
standard.  Additionally,  the  Postal 
Service  requires  design  documentation 
that  includes/but  is  not  limited  to,  the 
following: 

(1)  Operations  manuals  for  product 
usage. 

(2)  Interface  description  documents 
for  all  proposed  communications 
interfaces. 

(3)  Maintenance  manuals. 

(4)  Schematics. 

(5)  Product  initialization  procedures. 

(6)  Finite  state  machine  models/ 
diagrams. 

(7)  Block  diagrams. 

(8)  Security  features  descriptions. 

(9)  Cryptographic  operations 
descriptions. 

Detailed  references  for  much  of  this 
documentation  is  listed  in  the  FIPS 
140-1  Appendix  A.  The  Postal  Service 
will  determine  the  number  of  copies 
needed  of  the  aforementioned 
•documentation  based  on  the  CONOPS 
review.  The  USPS  will  notify  the 
Provider  of  the  required  number  of 
copies.  The  required  number  of  copies 
are  to  be  imiquely  numbered  for  control 
purposes. 

C.  The  Provider  must  submit  a 
comprehensive  test  plan  that  validates 
that  the  product  meets  all  Postal  Service 
requirements  and  FIPS  140-1.  The  test 
plan  must  list  the  parameters  to  be 
tested,  test  equipment,  procedures,  test 


sample  sizes,  and  test  data  formats. 
Also,  the  plan  must  include  detailed 
descriptions,  specifications,  design 
drawings,  schematic  diagrams,  and 
explanations  of  the  purposes  for  all 
special  test  equipment  and  nonstandard 
or  noncommercial  instrumentation. 
Finally,  this  test  plan  must  include  a 
proposed  schedule  of  major  test 
milestones. 
D.  USPS  Response: 

(1)  The  Provider  must  submit  a 
benchmark  assessment  plan.  USPS 
Engineering  wrill  provide  reference 
standards,  performance  criteria, 
specifications,  etc.,  to  be  used  as  a  basis 
for  the  Provider  to  produce  this  plan. 

(2)  The  USPS  will  acknowledge  in 
writing  receipt  of  the  Provider's  design 
and  test  plans  and  perform  an  initial 
review.  The  USPS  will  provide  the 
Provider  with  a  written  summary  of  the 
design  plan  and  test  plan  reviews. 
Authorization  to  continue  with  the 
product  submission  process,  or  a  listing 
of  design  plan  requirements  or  test  plan 
requirements  that  are  not  met,  and 
perhaps  other  deficiencies,  will  be 
provided  by  the  USPS  in  the  written 
review. 

(3)  If,  in  the  sole  opinion  of  the  USPS, 
it  is  determined  that  extensive  design 
plan  or  test  plan  deficiencies  do  exist, 
the  USPS  at  the  discretion  of  the 
Manager,  Metering  Technology 
Management,  may  return  the  plans  to 
the  Provider  without  further  review.  It 
will  then  be  incumbent  on  the  Provider 
to  resubmit  corrected  plans. 

(4)  Upon  receipt  of  authorization  from 
the  USPS  to  continue  the  product 
submission  process,  the  Provider  may 
continue  with  the  sequential 
requirements  of  the  product  submission 
process. 

5.  Provider  Infrastructure  Plan 

A.  The  Provider  Infrastructure  Plan 
may  be  submitted  concurrently  with  the 
design  and  test  plans,  or  after  written 
acknowledgment  from  the  USPS 
indicating  the  plans  successfully  met 
the  requirements  of  the  product 
submission  process. 

B.  The  Provider  must  submit  a 
Provider  Infrastructure  Plan  that 
describes  how  the  processes  and 
procedures  described  in  the  CONOPS 
will  be  met  or  enforced.  This  includes, 
but  is  not  limited  to,  a  detailed 
description  of  all  Provider  and  Postal 
Service  related  operations,  computer 
systems,  and  interfaces  with  both 
customers  and  the  Postal  Service  that 
the  Provider  shall  use  in  manufacturing, 
producing,  distribution,  customer 
support,  product/device  lifecycle, 
inventory  control,  print  readability 
quality  assurance,  and  reporting. 


C.  USPS  Response: 

(1)  The  USPS  will  acknowledge  in 
writing  receipt  of  the  Provider's 
Infrastructure  Plan  and  perform  an 
initial  review.  The  USPS  will  provide 
the  Provider  with  a  written  summary  of 
the  Infrastructure  Plan  review. 
Authorization  to  continue  with  the 
product  submission  process,  or  a  listing 
of  the  Infrastructure  Plan  requirements 
that  are  not  met,  and  perhaps  other 
deficiencies,  will  be  provided  by  the 
USPS  in  the  written  review. 

(2)  If,  in  the  opinion  of  the  USPS,  it 
is  determined  that  extensive  Provider 
Infrastructure  Plan  deficiencies  do  exist, 
the  USPS  at  the  discretion  of  the 
Manager,  Metering  Technology 
Management,  may  return  the 
Infrastructure  Plan  to  the  Provider 
without  further  review.  It  will  then  be 
incumbent  on  the  Provider  to  resubmit 
a  corrected  Infrastructure  Plan. 

(3)  Upon  receipt  of  authorization  from 
the  USPS  to  continue  the  product 
submission  process,  the  Provider  may 
continue  with  the  sequential 
requirements  of  the  product  submission 
process. 

6.  USPS  Address  Matching  System 
(AMS)  CD-ROM  Integration 

A.  The  USPS  AMS  CD-ROM  is  a 
required  component  of  IBIP  systems. 
The  Provider  shall  initiate  an  agreement 
with  the  USPS  National  Customer 
Support  Center  (NCSC).  This  signed 
agreement  shall  describe  responsibilities 
of  the  AMS  CD-ROM  supply  chain 
processes,  including  roles  of  the 
Provider.  The  only  functionality  of  the 
AMS  CD-ROM  available  through  an  IBIP 
system  is  address  matching  and  ZIP+4 
coding  of  input  addresses. 

B.  Any  CONOPS  or  products 
proposed  where  the  Provider  requests  a 
variance  to  the  AMS  CD-ROM 
requirements  must  be  approved  by  the 
Manager.  Metering  Technology 
Management,  prior  to  proceeding  with 
the  next  step  in  the  submission  process. 

C.  A  detailed  description  of  the 
process  in  which  an  address  is  ZIP-t-4 
coded  including  all  possible  optional 
and  required  parameters. 

7.  Product  Submission/Testing 

"  A.  The  Provider  must  be  prepared  to 
submit  up  to  five  complete  systems  of 
each  product/device  requested  for 
approval,  to  the  Postal  Service  for 
evaluation  and  review.  The  required 
number  of  submitted  systems  will  be 
determined  by  the  Postal  Service.  The 
Provider  must  provide  directly,  or 
through  lease  or  rental,  any  equipment 
required  for  use  in  conjunction  with  the 
proposed  product/device  needed  to 
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represent  usage  conditions  as  proposed 
in  the  CONOPS. 

B.  The  Provider  must  submit  the 
proposed  product  to  a  laboratory 
accredited  under  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP)  for  FIPS  140-1  certification,  or 
equivalent,  as  authorized  by  the  Postal 
Service.  Upon  completion  of  the  FIPS 
140-1  certification,  or  equivalent,  the 
Postal  Service  requires  the  following  be 
forwarded  directly  from  the  accredited 
laboratory  to  the  Manager.  Metering 
Technology  Management  for  review: 

(1)  A  copy  of  letter  of 
recommendation  to  the  National 
Institute  of  Standards  and  Technology 
(NIST)  of  the  United  States  of  America. 

(2)  Copies  of  proprietary  and 
nonproprietary  reports  and 
recommendations  generated. 

(3)  A  copy  of  NIST-issued  certificate. 

(4)  Written  full  disclosure  identifying 
any  role  of  the  NVLAP  which 
contributed  to  the  design,  development, 
or  ongoing  maintenance  of  the  product/ 
device. 

C.  The  Provider  may  submit  th^ 
product  to  the  USPS  for  initial 
evaluation  without  the  completion  of 
the  FTPS  140-1  testing  providing  a  letter 
is  submitted  from  the  NVLAP  lab  to  the 
USPS  indicating: 

(1)  The  product  is  being  tested  imder 
FTPS  140-1  for  the  required  security 
levels. 

(2)  The  product  has  a  reasonable 
chance  of  meeting  the  FIPS  140-1 /USPS 
secvuity  levels.  * 

(3)  The  timeline  for  FIPS  140-1  test 
completion. 

D.  Upon  satisfactory  completion  of 
FTPS  140-1  testing,  or  equivalent,  as 
authorized  by  the  Postal  Service,  the 
USPS  will  authorize  the  Provider,  in 
writing,  to  submit  the  product  to  the 
USPS  for  testing  and  evaluation. 

E.  The  Postal  Service  reserves  the 
right  to  require  or  conduct  additional 
examination  and  testing  at  any  time, 
without  cause,  of  any  product  submitted 
to  the  Postal  Service  for  approval  or 
approved  by  the  Postal  Service  for 
manufacture  and  distribution. 

F.  Upon  receipt  of  authorization  from 
the  USPS  to  continue  the  product 
submission  process,  the  Provider  may 
continue  with  the  sequential 
requirements  of  the  product  submission 
process. 

8.  Product  Infrastructure  Testing 

A.  Testing  of  all  reporting 
requirements,  including,  and  not 
limited  to,  Postal  Service/customer 
licensing  support,  product  status 
activity  reporting,  total  product 
population  inventory,  irregularity 
reporting,  lost  and  stolen  reporting. 


financial  transaction  reporting,  accoimt 
reconciliation,  digital  certificate 
acquisition,  product  initialization, 
cryptographic  key  changes,  rate  table 
changes,  print  quality  assurance,  device 
authorization,  device  audit,  product 
audit,  and  remote  inspections  must  be 
achieved  by  Providers  prior  to  any 
product/device  approval  fw 
distribution. 

B.  Testing  of  these  activities  and 
functions  includes  computer-based 
testing  of  all  interfaces  with  the  Postal 
Service  including  but  not  limited  to  the 
following: 

(1)  Product  manufacture  and  life  cycle 
(including  leased,  unleased,  new  meter 
stock,  installation,  withdrawal, 
replacement,  key  management,  lost, 
stolen,  and  irregularity  reporting). 

(2)  Product  distribution  and 
initialization  (including  product 
authorization,  product  initialization, 
customer  authorization,  and  product 
maintenance). 

(3)  Licensing  (including  license 
application,  license  update  and  license 
revocation). 

(4)  Finance  (including  lockbox 
account  management,  individual 
product  financial  accounting,  refunds, 
daily  siunmary  reports,  daily  transaction 
reporting,  and  monthly  summary 
reports). 

(5)  Audits  and  inspections. 

C.  The  Provider  must  complete  a 
"Product — Provider  Infrastructure — 
Financial  Institution— USPS 
Infrastructure"  (Alpha)  test  involving  all 
entities  in  the  proposed  architecture:  at 
a  minimum  this  includes  the  proposed 
product,  Provider  Infrastructure, 
financial  institution  and  USPS 
Infrastructure  systems  and  interfaces' 
Alpha  testing  is  intended  to 
demonstrate  the  proposed  product 
utility,  functionality  and  compatibility 
with  other  systems,  and  may  be 
conducted  in  a  laboratory  environment. 

D.  Provider  Infrastructure  Testing — 
(Alpha)  test  note:  The  Postal  Service 
reserves  the  right  to  require  or  conduct 
additional  examination  and  testing  at 
any  time,  without  cause,  of  any  Provider 
Infrastructure  system  supporting  an  IBIP 
product/device  approved  by  the  Postal 
Service  for  manufacture  and 
distribution.  Initial  Provider 
Infiastructure  testing  and  (Alpha) 
testing  schedules  will  be  supported  at 
the  convenience  of  the  Postal  Service. 

E.  Demonstrable  evidence  of 
successful  completion  for  each  test  is 
required  prior  to  proceeding. 

F.  Upon  receipt  of  authorization  from 
the  USPS  to  continue  the  product 
submission  process,  the  Provider  may 
continue  with  the  sequential 


requirements  of  the  product  submission 
'  process. 

9.  Field  Test  (Beta)  Approval  (Limited 
Distribution) 

A.  The  Provider  will  submit  a 
proposed  Field  Test  (Beta)  Test  Plan 
identifying  test  parameters,  product 
quantities,  geographic  location,  test 
participants,  test  duration,  test 
milestones,  and  product  recall  plan.  The 
purpose  of  the  Beta  test  is  to 
demonstrate  the  proposed  product's 
utility,  security,  audit  and  control, 
functionality,  and  compatibility  with 
other  systems  in  a  real-world 
environment.  The  Beta' test  will  employ 
available  communications  andinterface 
with  current  operational  systems  to 
conduct  all  product  functions.  The 
Manager,  Metering  Technology 
Management  will  determine  acceptance 
of  Provider-proposed  Beta  Test  Plans 
based  on,  but  not  limited  to,  assessed 
risk  of  the  product,  product  impact  on 
Postal  Service  operations,  and 
requirements  for  Postal  Service 
resources.  Proposed  candidates  for  Beta 
test  participation  must  be  approved  by 
the  Postal  Service.  Beta  test  approval 
consideration  will  be  based  in  whole  or 
in  part  on  the  location,  mail  volume, 
mail  characteristics,  and  mail 
origination  and  destination  patterns. 

B.  The  Provider  has  a  duty  to  report 
security  weaknesses  to  the  Postal 
Service  to  ensure  that  each  product/ 
device  model  and  every  product/device 
in  service  protects  the  Postal  Service 
against  loss  of  revenue  at  all  times.  Beta 
participants  must  agree  to  a 
nondisclosure  confidentiality  agreement 
when  reporting  product  security,  audit, 
and  control  issues,  deficiencies,  or 
failures  to  the  Provider  and  the  Postal 
Service.  A  grant  of  Field  Test  Approval 
(FTA)  does  not  constitute  an  irrevocable 
determination  that  the  Postal  Service  is 
satisfied  with  the  revenue-protection 
capabilities  of  the  product/device.  After_ 
approval  is  granted  to  manufacture  and 
distribute  a  product/device,  no  change 
affecting  the  basic  features  or  safeguards 
of  a  product/device  may  be  made  except 
as  authorized  or  ordered  by  the  Postal 
Service  in  writing  from  the  Manager, 
Metering  Technology  Management. 

C.  Upon  receipt  of  authorization  from 
the  USPS  to  continue  the  product 
submission  process,  the  Provider  may 
continue  wi\h  the  sequential 
requirements  of  the  product  submission 
process. 

10.  Provider/Product  Approval  (Full 
Distribution) 

A:  Upon  receipt  of  the  final  certificate 
of  evaluation  from  the  national 
laboratory,  and  after  obtaining  positive 
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results  of  internal  testing  of  the  product/ 
device,  successful  completion  of 
Provider  infrastructure  testing.  Alpha 
testing,  and  demonstration  of  Umited 
distribution  activities  (Beta  testing);  the 
submitted  product,  Provider 
infrastructure  and  Provider/ 
manufacturer  qualification  requirements 
will  be  administratively  reviewed  for 
final  approval.  Note:  Copies  of  Draft  39 
Code  of  Federal  Regulation  Part  502 
containing  IBIP  Provider/Manufactxirer 
qualification  requirements  are  available 
by  contacting  USPS  Metering 
Technology  Management,  475  L'Enfant 
Plaza  SW,  Room  8430,  Washington,  DC 
20260-2444.  Copies  of  CFR  Part  501 
pertaining  to  postage  meters  are  also 
available  at  the  above  address. 

B.  The  Postal  Service  may  require  at 
any  time,  that  models/versions  of 
approved  products,  and  the  design  and 
user  manuals  and  specifications 
applicable  to  such  product,  and  any 
revisions  thereof  be  deposited  with  the 
Postal  Service. 

It  is  emphasized  that  this  proposed 
procedure  is  being  published  for 
comments  and  is  subject  to  final 
definition. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C, 
553  (b),(c))  regarding  proposed  rule 
making  by  39  U.S.C.  410(a)  .  the  Postal 
Service  invites  public  comments  on  the 
proposed  procedures. 
Neva  R.  Watson, 
Chief  Counsel,  Legishtive. 
(PR  Doc.  98-23560  Filed  B-28-98;  3:59  pm) 
BIUINO  CODE  771»-12-P 


■POSTAL  RATE  COMMISSION 

39  CFR  3001 

[Docket  No.  RM9a-3;  Order  No.  1218)      ' 

Revisions  to  Rules  of  Practice 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  seeks 
suggestions,  especially  from  those  who 
have  taken  part  in  recent  rate, 
classification,  and  complaint  dockets, 
on  ways  to  improve  the  efficiency  of 
proceedings  conducted  pursuant  to  39 
U.S.C.  sec.  3624.  Commenters.  are 
encouraged  to  address  topics  covered  in 
39  CFR  3001.1-92,  with  the  exception  of 
library  references  and  confidential 
information.  These  two  matters  will  be 
addressed  in  separate  rulemakings. 
Commenters'  suggestions  will  be 
considered  in  developing  amendments 
that  will  improve  the  efficiency  of 
Commission  proceedings. 


DATES:  Comments  should  be  filed  on  or 
before  October  28, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfrnan,  General  Coimsel, 
202-789-6820. 

SUPPLEMENTAL  INFORMATION:  Following 
each  major  proceeding,  the  Commission 
reviews  the  effectiveness  of  its  rules  of 
practice  and  invites  participants  to  offer 
suggestions  for  changes  or 
improvements.  The  Commission's 
initial  assessment  of  the  operation  of  its 
rules  in  the  recently-completed  omnibus 
rate  and  classification  case  (Docket  No. 
R97-1)  leads  to  several  preliminary 
conclusions.  First,  it  appears  that  two 
recently-adopted  revisions — addressing 
the  use  of  surveys  and  the  Service's 
filing  of  "pro  forma"  financial  data  and 
information — worked  reasonably  well. 
Second,  it  appears  that  consideration 
should  be  given  to  incorporating  all  (or 
most)  of  the  special  rules  of  practice 
into  the  general,  or  standing,  rules. 
Third,  an  assessment  of  ways  to  reduce 
the  costs  inherent  in  service  of 
documents,  including  consideration  of 
the  extent  to  which  electronic  filing 
requirements  (or  options)  can  be  added 
should  be  undertaken. 

A  serious  evidentiary  dispute  over 
library  references  indicates  that 
clarification  of  this  longstanding 
practice  is  essential.  However,  the 
Commission  intends  to  address  this 
matter,  and  the  potential  need  for 
changes  in  its  rules  on  confidential 
information,  in  separate  rulemakings. 
Thus,  commenters  are  requested  not  to 
include  suggestions  on  these  topics  in 
response  to  this  rulemaking. 

Dated:  August  27. 1998. 
Margaret  P.  Crenshaw, 
Secretary. 
(PR  Doc.  98-23636  Filed  9-1-98;  8:45  am] 

BILUNQ  CODE  7710-FW-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  212-0092b;  FRL-«142-6] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  South 
Coast  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  CaUfomia  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  particulate  matter 
(PM)  emissions  from  stationary  sources, 


including  process  industries  and  cement 
plants,  within  the  South  Coast  Air 
Quality  Management  District 
(SCAQMD). 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  PM  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  In 
the  Final  Rules  Section  of  this  Federal 
Register,  the  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  not  take  effect  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  rule.  Any  parties  interested  in 
commenting  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  October  2, 1998. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Andrew 
Steckel,  Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  for  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  CA  91765 
California  Air  Resources  Board, 

Stationary  Soiutie  Divison,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Bowlin,  Rulemaking  Office 
(AIR-^),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1188. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  SCAQMD  Rule  404, 
Particulate  Matter — Concentration;  Rule 
405,  Solid  Particulate  Matter— Weight; 
and  Rule  1112.1,  Emissions  of 
Particulate  Matter  from  Cement  Kilns, 
submitted  to  EPA  on  June  4, 1986  by  the 
California  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  Direct  Final 
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action  that  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Autliority>42  U.S.C.  7401  et  seq. 

Dated:  July  31. 1998. 
Felicia  Marcus, 

Hegional  Administrator,  Region  IX. 
[FR  Doc.  98-23329  Filed  9-1-98;  8:45  am] 
BiUJNQ  cooE  asao-eo-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD  061-3028b,  MD  065-3028b;  FRL-6148- 
2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Amendments  VOC 
Regulations  for  Dry  Cleaning  and 
Stage  I  Vapor  Recovery 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

' 

SUMMARY:  EPA  proposes  to  approve  two 
State  Implementation  Plan  (SO*) 
revisions  submitted  by  the  State  of 
Maryland.  The  first  revision  amends 
Maryland's  dry  cleaning  regulation  to 
eliminate  perchloroethylene  operations 
frt>m  the  volatile  organic  compound 
(VOC)  requirements.  The  second 
revision  amends  the  Stage  I  Vapor 
Recovery  regulation's  gasoline  storage 
tank  capacity  applicability  requirements 
such  that  gasoline  storage  tanks  with  a 
capacity  of  less  than  2000  gallons  are  no 
longer  subject  to  the  regulation.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revisions  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
SO*  revisions  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  October  2, 1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold,  Chief, 
Ozone  and  Mobile  Sources  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  m,  1650 


Arch  Street,  Philadelphia,  Pennsylvania . 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103  and 
the  Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  M.  Donahue,  (215)  814-2095  at 
the  EPA  Region  HI  address  above. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  August  11, 1998. 
W.  Micliael  McCabe, 
Regional  Administrator,  Region  HI. 
[FR  Doc.  98-23327  Filed  9-1-98;  8:45  am] 

BHJJNQ  CODE  65aO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  119-4074b;  FRL-6148-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealtlt  of  Pennsylvania; 
Enhanced  Motor  Vehicle  Inspection 
and  Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  two 
State  Implementation  Plan  (SD>) 
revisions  for  the  Commonwealth  of 
Pennsylvania's  enhanced  Inspection 
and  Maintenance  (I/M)  program.  These 
SIP  revisions  amend  the 
Commonwealth's  enhanced  I/M  SIP  to 
correct  certain  deficiencies  that  EPA 
identified  in  its  January  28, 1997 
interim  conditional  approval  of  the 
Commonwealth's  SIP.  EPA  is  proposing 
to  remove  several  conditions  and  de 
minimus  conditions  from  the  interim 
conditional  approval  of  Peimsylvania's 
SIP.  However,  since  there  remain 
conditions  of  approval  which 
Pennsylvania  has  not  yet  addressed,  the 
Commonwealth's  SIP  would  continue  to 
be  conditionally  approved  upon 
finalization  of  this  proposed  rule.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  issuing  a  direct  final 
rule  without  prior  proposal  to  take  the 
same  action  upon  the  Commonwealth's 
SIP  revisions.  The  Agency  views  this 


rulemaking  action  as  noncontroversial 
and  anticipates  no  adverse  public 
comment.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  and  in  the  technical  support 
document  prepared  by  EPA  for  this 
action.  If  no  adverse  comments  are 
received,  no  further  activity  is 
contemplated  with  relation  to  this  rule. 
If  EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  p>eriod 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  October  2, 1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Marcia  Spink,  Associate 
Director,  Air  Programs,  Mailcode 
3AP00,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  doounents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  m,  1650  Arch  Street— 14th 
Floor,  Philadelphia,  Pennsylvania 
19103.  Copies  of  relevant  documents'^ 
may  also  be  inspected  at  the 
Pennsylvania  Department  of 
Environmental  Resources  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468, 400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rehn,  by  phone  at  (215)  814- 
2176,  or  via  e-mail  at 
rehn.brian@epamail.epa.gov,  or  in 
writing  at  the  EPA  Region  III  address 
above. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  August  11, 1998. 
Iliomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  ID. 
(FR  Doc.  98-23325  Filed  9-1-98;  8:45  am] 
BHJJNQ  OOOE  ton  CO  T 


46734 


Federal  Register / Vol.  63,  No.  170 /Wednesday,  September  2,  1998/Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  745 
[OPPTS-62158;  FRL-«)17-7] 
RIN2070-AD11 

Lead;  Fees  for  Accreditation  of 
Training  Programs  and  Certification  of 
Lead-tiased  Paint  Activities 
Contractors 

V 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  In  this  issue  of  the  Federal 
Register,  the  EPA  is  publishing  a  final 
rule,  pursuant  to  section  402(a)(3)  of  the 
Toxic  Substances  Control  Act  (TSCA), 
to  establish  fees  for  the  accreditation  of 
training  programs  and  certification  of 
individuals  and  firms  engaged  in  lead- 
based  paint  activities.  As  specified  in 
TSCA  section  402(a)(3),  EPA  must 
establish  and  implement  a  fee  schedule 
to  recover  for  the  U.S.  Treasury  the 
Agency's  cost  of  administeriifg  and 
enforcing  the  standards  and 
requirements  applicable  to  lead-based 
paint  training  programs  and  contractors 
engaged  in  lead-based  paint  activities. 
Specifically,  this  action  establishes  the 
fees,  in  those  States  and  Indian  country 
without  authorized  programs,  for 
training  programs  seeking  accreditation 
under  40  CFR  745.225,  and  for 
individuals  or  firms  engaged  in  lead- 
based  paint  activities  seeking 
certification  under  40  CFR  745.226. 

A  detailed  rationale  for  the 
promulgation  of  this  rule  is  presented  in' 
the  preamble  to  the  final  rule,  along 
with  the  details  of  the  action.  With  this 
corresponding  notice  in  the  Proposed 
Rules  Section  of  this  Federal  Register, 
EPA  is  providing  an  opportunity  for  the 
public  to  submit  comment  on  the 
provisions  of  the  final  rule.  If  no 
significant  adverse  comment  is 
submitted  in  response  to  this  action,  the 
final  rule  will  bclcome  effective  without 
any  further  action  by  the  Agency.  If. 
however,  a  significant  adverse  comment 
is  received  during  the  comment  period, 
those  aspects  of  the  rule  addressed  by 
the  commenter(s)  will  be  withdrawn 
and  the  public  comments  received  will 
be  addressed  in  a  subsequent  final  rule. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  on 
or  before  October  2,  1998. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  foteach  method  as 
provided  below  in  Unit  ID.  of  the 


SUPPLEMENTARY  INFORMATION 
section  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information:  Mike  Wilson, 
Project  Manager,  National  Program 
Chemicals  Division  (7404),  Office  of 
Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone:  202-260-4664;  fax:  202- 
260-1580;  e-mail:  wilson.mike@epa.gov. 
For  general  information:  Susan  B. 
Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Rm.  ET- 
543B,  Office  of  Pollution  Prevention  and 
Toxics,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460;  telephone:  202-554-1404, 
TDD:  202-554-0551;  e-mail:  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  operate  a  training 
program  required  to  be  accredited  under 
TSCA  section  402  and  40  CFR  745.225, 
or  if  you  are  a  professional  (individual 
or  firm)  who  must  be  certified  to 
conduct  lead-based  paint  activities  in 
accordance  with  TSCA  section  402  and 
40  CFR  745.226.  Potentially  affected 
categories  and  entities  may  include: 


Category 

Examples  of  Regulated  En- 
tities 

Lead  at>atement 

Wortters,  supervisors,  in- 

professionals. 

spectors,  risk  assessors 

and  project  designers 

' 

engaged  in  lead-based 

paint  activities 

Firms  engaged  in  lead- 

Oased  paint  activities 

Training  pro- 

Training programs  provid- 

grams. 

ing  training  services  in 

lead-based  paint  activi- 

ties 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
to  the  entities  that  are  likely  to  be 
affiected  by  this  action.  This  table  lists  . 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  this  table  could  also  be 
regulated.  To  determine  whether  you  or 
your  business  is  regulated  by  this 
action,  you  should  carefully  examine 
the  provisions  in  the  regulatory  text.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  secUon. 


U.  How  Can  I  Get  Additional 
Information  or  Copies  of  this  or  Other 
Support  Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of    . 
this  document  and  various  support 
documents  from  the  EPA  Internet  Home 
Page  at  http://www.epa.gov/.  On  the 
Home  Page  select  "Laws  and 
Regulations"  and  then' look  up  the  entry 
for  this  document  tmder  "Federal 
Register  -  Environmental  Docimients." 
You  can  also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/homepage/fedrgstr/. 

B.  In  Person  or  by  Phone 

If  you  have  any  questions  or  need 
additional  information  about  this  action 
please  contact  one  of  the  persons 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section.  In 
addition,  the  official  record  for  this 
action  has  been  established  imder 
docket  control  number  [OPPTS-62158], 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  any 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI), 
is  available  for  inspection  in  Rm.  NEB- 
607.  Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC,  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  Docxmient  Control 
Office  telephone  number  is  202-260- 
7093. 

m.  How  Can  I  Respond  to  This  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

.  You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  appropriate  docket 
number  IOPPTS-62158J  in  your 
correspondence. 

1.  By  mail.  Submit  written  comments 
to:  Document  Control  Office  (7407), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments  to:  Document  Control 
Office  in  Rm.  0-099.  Waterside  Mall. 
401  M  St.,  SW..  Washington.  DC; 
telephone:  202-260-7093. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  oppt.ncic@epa.gov.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Submit 
electronic  comments  in  ASCII  file 
format  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
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Comment  and  data  will  also  be  accepted 
on  standard  computer  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  appropriate  docket  control  number. 
You  may  also  file  electronic  comments 
and  data  online  at  many  Federal 
Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  in  My  Comments? 

You  may  claim  information  that  you 
submit  in  response  to  this  action  as  CBI 
by  marking  any  part  or  all  of  that 
information  as  C^I.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  thei  public 
record.  All  CBI  claims  must  be  made  at 
the  time  the  information  is  submitted. 
Failure  to  make  a  CBI  claim  at  the  time 
of  submittal  will  be  considered  a  waiver 
of  such  claims.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  with  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

IV.  Why  Is  EPA  Issuing  a  Final  Rule 
Simultaneously  With  tim  Proposal? 

In  this  same  issue  of  the  Federal 
Register  EPA  is  publishing  a  final  rule 
identical  to  this  proposal.  EPA  believes 
that  providing  notice  and  an 
opportimity  to  comment  is  unnecessary 
and  would  be  contrary  to  the  public 
interest.  As  such,  two  independent 
bases  exist  which  qualify  the  final  rule 
foP/the  good  cause  exemption  in  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553(b)(3)(B)  that  allows  agencies 
in  limited  circumstances  to  issue  rules 
without  first  providing  notice  and  an 
opportunity  for  comment.  Virtually  all 
of  the  significant  policy  choices 
associated  with  the  rule  have  already 
been  made  by  Congress,  and  it  is  in 
most  respects  merely  a  technical 
application  of  statutory  directive. 

There  are  three  major  components  to 
the  rulemaking.  First,  the  rule  is  based 
on  an  estimate  of  EPA  administrative 
and  enforcement  costs.  EPA  is  clearly  in 
the  best  position  to  provide  this 
estimate,  as  it  necessarily  involves 
consideration  of  internal  EPA  operating 
procedures,  costs,  and  personnel 
practices.  Thus,  it  is  unlikely  that  the 
public  will  be  able  to  pitovide 
meaningful  comment  on  this  aspect  of 
the  rulemaking. 

Second,  the  rule  reflects  a  policy 
choice  on  how  EPA  costs  are  to  be 


distributed  among  those  required  to  pay 
fees.  Although  those  participants  paying 
the  highest  fees  under  the  rule  may 
prefer  that  EPA  flatten  the  fee  structure 
so  that  their  fees  would  be  reduced.  EPA 
has  already  considered  this  option  and 
has  determined  that  such  an  approach 
would  be  inequitable.  In  light  of  EPA's 
policy  choice,  the  assessment  of 
individual  fees  turns  on  a  technical 
assessment  of  EPA  administrative  and 
enforcement  costs  for  each  category  of 
participant.  Once  again,  it  is  unlikely 
that  the  public  can  provide  meaningful 
input  on  EPA's  estimates  of  its  own 
pro^zram  costs. 

The  third  component  of  the  rule 
relates  to  fee  waivers.  Although  the  rule 
largely  incorporates  statutory  directives 
in  this  regard  (as  to  State  and  local 
governments,  and  non-profit  training 
providers),  it  also  provides  a  fee  waiver 
for  Indian  Tribes,  and  specifies  that 
contractors  training  their  own 
employees  will  not  be  entitled  to  a  fee 
waiver.  Since  the  fee  waiver  for  Indian 
Tribes  is  consistent  with  the  statutory 
waivers  provided  for  States  and  local 
governments,  is  consistent  with  EPA 
treatment  of  Indian  Tribes  for  purposes 
of  authorizing  Tribal  lead-based  paint 
programs  under  40  CFR  745.320- 
745.339,  and  relieves  (rather  than 
imposes)  a  regulatory  requirement,  EPA 
does  not  expect  that  the  public  would 
provide  adverse  comment  on  the  Tribal 
fee  waiver. 

EPA  recognizes  that  there  may  be 
some  who  are  dissatisfied  by  the 
Agency's  decision  not  to  waive  fees  for 
contractors  training  their  own 
employees,  but  EPA  does  not  expect 
that  the  public  can  suggest  a  basis  for  a 
fee  waiver  that  will  override  the 
objective  of  maximizing  recovery  of  EPA 
costs  associated  with  this  program. 
Thus,  EPA  believes  that  providing  an 
opportunity  for  public  comment  on  the 
rule  is  "unnecessary."  While  not 
required  to  do  so  under  the  APA,  EPA 
is  willing  to  delay  the  effective  date  of 
the  rule  pending  the  unlikely  receipt  of 
significant  adverse  comments  that 
would  inform  the  decision  in  ways  not 
already  considered.  Such  a  delay  seems 
prudent  to  avoid  the  possibility  and  the 
resultant  confusion,  of  adjusting  the  fees 
once  the  application  process  has  started. 
If  significant  adverse  comment  is 
received  during  the  30-day  period 
(described  in  more  detail  below),  EPA 
will  issue  a  documen^to  withdraw 
those  aspects  of  the  final  rule  which  are 
addressed  by  the  adverse  comment 
before  its  effective  date. 

The  Agency  is  scheduled  to  begin 
receiving  applications  for  accreditation 
of  training  providers  in  September  of 
1998.  The  Agency  believes  that  it  is 


critically  important  for  the  necessary 
fees  to  be  established  prior  to  the 
initiation  of  the  application  period. 
Without  established  fees,  it  will  be  more 
difficult  for  applicants  to  determine  the 
extent  to  which  they  may  wish  to 
participate  in  the  program.  Without  a 
fee  rule  in  place,  EPA  would  need  to 
assess  fees  on  a  case-by-case  basis  based 
on  actual  EPA  costs  in  reviewing 
individual  ajsplications  and  on 
estimated  future  administrative  and 
enforcement  costs.  This  approach  would 
burden  EPA  with  the  requirement  of 
keeping  track  of  all  time  spent 
processing  individual  applications.  The 
use  of  a  case-by-case  assessment  would 
tmdoubtedly  prolong  the  application 
process  and  result  in  uncertainty  to 
potential  program  applicants  who 
would  not  know  the  amount  of  fees  they 
will  be  required  to  pay  until  their 
application  is  fiilly  processed.  Delaying 
issuance  of  the  rule  to  allow  an 
opportunity  for  public  comment  would 
require  use  of  the  case-by-case 
assessment  process  in  the  interim 
pending  finalization  of  a  fee  rule  and 
would  not,  therefore,  be  in  the  public 
interest. 

Although  the  Agency  believes  that  it 
is  appropriate  to  issue  a  final  fee  rule, 
EPA  is  providing  an  opportunity  for  the 
public  to  submit  comment  on  it.  If  no 
significant  adverse  comment  is 
submitted  within  30  days  of  publication 
of  the  final  rule  in  the  Federal  Register, 
the  final  rule  will  become  effective  45 
days  after  publication  without  any 
further  action  by  the  Agency.  If, 
however,  a  significant  adverse  comment 
is  received  during  the  comment  period, 
those  aspects  of  the  rule  addressed  by 
the  commenters  will  be  withdrawn  and 
the  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule. 
This  proposed  rule  ensures  that  the 
public  is  aware  of  its  opportimity  to 
comment,  and  will  provide  the  APA- 
required  proposal  in  the  event  that 
significant  adverse  comment  is  received 
and  issuance  of  a  subsequent  final  rule 
is  necessary. 

V.  What  Action  Is  EPA  Taking? 

For  detailed  information  about  the 
action,  see  the  direct  final  rule  which  is 
located  in  the  Rules  section  of  this 
Federal  Register,  and  are  summarized 
below. 
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VI.  Do  Executive  Orders  12875  and 
13084  Require  EPA  to  Consult  With 
States  and  Indian  Tribal  Governments 
Prior  to  Taking  the  Action  in  this 
Notice? 


A.  Executive  Order  12875 


Under  Executive  Order  12875, 
entitled  "Enhancing  Intergovernmental 
Partnerships"  (58  FR  58093.  October  28. 
1993).  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciirred  by  those  governments.  If 
the  mandate  is  unfunded.  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (ONfB]  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  O^der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfimded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  As  explained  in  more 
detail  in  Unit  IV.  of  this  document,  the 
statutory  waivers  provided  for  States 
and  local  governments  are  being 
extended  to  Indian  Tribes.  Accordingly, 
the  requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

B.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  "Considtation  and  Coordination 
with  Indian  Tribal  Governments"  (63  FR 
27655,May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  conunimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govemnlents.  If  the  mandate  is 
imfunded.  EPA  must  provide  0MB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 


of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
govenmients  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  As  explained 
in  more  detail  in  Unit  IV.  of  this 
document,  the  statutory  waivers 
provided  for  States  and  local 
governments  are  being  extended  to 
Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

Vn.  How  Do  Other  Regulatory 
Assessment  Requirements  Apply  to  this 
Action? 

The  applicability  of  various  regulatory 
assessment  provisions  to  this  action  are 
discussed  in  the  preamble  to  the 
corresponding  final  rule  published 
elsewhere  in  the  Rules  section  of  this 
issue  of  the  Federal  Register,  and 
summarized  below. 

Under  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4, 1993), 
it  has  been  determined  that  this  nile  is 
not  "significant"  and  is  not  subject  to 
OMB  review.  This  rule  does  not  contain 
any  information  collections  subject  to 
OMB  approval  luider  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et. 
seq.,  or  impose  any  enforceable  duties 
on  State  and  local  governments  or 
impose  private  sector  exependitiires  of 
$100  milUon  or  more  annually  so  as  to 
trigger  applicablity  of  the  Unfimded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations"  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997).  hi 
addition,  this  action  does  not  involve 
any  standards  that  would  require 
Agency  consideration  pursuant  to 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement' 
Act  (NTTAA)  (Pub.  L.  104-113). 

Piirsuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  Agency  hereby  certifies  that 


this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  an  analysis  that 
the  Agency  prepared  for  this  action, 
which  indicates  that  the  rule  should  not 
place  undue  burden  on  small  business. 
Information  relating  to  this 
determination  will  be  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  upon  request. 
This  information  is  also  included  in  the 
public  record  for  this  action  as  a  part  of 
the  economic  analysis. 

List  of  Subjects  in  40  CFR  Part  745 

Environmental  Protection,  Fees, 
Hazardous  Substances,  Lead  poisoning. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  25, 1998.  ^ 

Carol  M.  Browner, 

Administrator. 

(FR  Doc  9A-23454  Filed  »-31-98: 11:24  am) 
MLUNacooe  eseo-so-p 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Parts  1001. 1002,  and  1003 
RIN  0991-AA95 

Health  Care  Programs:  Fraud  and 
Abuse;  Revised  OIQ  Sanction 
Authorities  Resulting  From  Public  Law 
105-33 

agency:  Office  of  Inspector  General 

(OIG),  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  rulemaking  proposes 
revisions  to  the  OIG's  exclusion  and 
civil  money  penalty  authorities  set  forth 
in  42  CFR  parts  1001.*  002  and  1003, 
resulting  from  the  Balanced  Budget  Act 
of  1997,  Public  Law  105-33.  These 
proposed  revisions  are  intended  to 
protect  and  strengthen  Medicare  and 
State  health  care  programs  by  increasing 
the  OIG's  anti-fraud  and  abuse  authority 
through  new  or  revised  exclusion  and 
dvil  money  penalty  provisions. 
DATES:  To  assure  consideration,  public 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  November  2, 1998. 
ADDRESSES:  Please  mail  or  deliver  your 
written  comments  to  the  following 
address:  Office  of  Inspector  General, 
Department  of  Health  and  Human 
Services,  Attention:  OIG-30-P,  Room 
5246,  Cohen  Building  330 
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Independence  Avenue,  S.W., 
Washington,  D.C.  20201. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OIG-30-P. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer,  (202)  619-0089,  OIG 
Regulations  Officer. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Health  Insurance  Portability  and 
Accountability  Act 

The  Health  Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1996, 
Public  Law  104-191.  was  enacted  on 
August  21, 1996  and  set  forth  a  number 
of  significant  amendments  to  the  OIG's 
exclusion  and  civil  money  penalty 
(CMP)  authorities.  Among  the  various 
provisions  related  to  program  exclusion 
authority,  HIPAA:  (1)  expanded  the 
OIG's  minimum  5-year  mandatory 
exclusion  authority  to  cover  any  felony 
conviction  under  Federal,  State  or  local 
law  relating  to  health  care  fraud,  even 
if  governmental  programs  were  not 
involved;  (2)  established  minimum 
periods  of  exclusion  fit>m  1  to  3  years 
for  certain  permissive  exclusions  from 
Medicare  and  the  State  health  care 
programs;  and  (3)  established  a  new 
permissive  exclusion  authority 
applicable  to  individuals  who  have  a 
majority  ownership  in,  or  have 
significant  control  oVer  the  operations 
of,  an  entity  that  has  been  convicted  of 
a  program-related  offense.  Proposed 
regulations  addressing  these  revised  or 
expanded  OIG  exclusion  authorities 
were  published  in  the  Federal  Register 
on  September  8. 1997  (62  FR  47182). 

In  addition,  HIPAA  revised  and 
strengthened  the  OIG's  existing  CMP 
authorities,  and  extended  the 
application  of  the  CMP  provisions 
beyond  those  programs  funded  by  the 
Department  to  include  all  Federal  health 
care  programs.  The  revisedor  expanded 
CMP  provisions  resulting  from  I^AA 
are  being  addressed  in  a  separate  OIG 
proposed  rulemaking. 

B.  The  Balanced  Budget  Act  of  1997 

In  conjunction  with  many  of  the 
HIPAA  fraud  and  abuse  authorities,  the 
Balanced  Budget  Act  (BBA)  of  1997, 
enacted  on  August  5, 1997,  contained  a 
number  of  provisions  designed  to 
further  preserve  and  protect  the 
integrity  of  Medicare,  Medicaid  and  all 
other  Federal  health  care  programs  for 
current  and  futiire  beneficiaries,  and 
combat  fraudulent  and  abusive  program 
activities.  Specifically,  the  fraud  and 
abuse  provisions  of  BBA  serve  to    - 


strengthen  the  OIG's  exclusion  and  CMP 
authorities  with  respect  to  Federal 
health  care  programs. 

The  new  exclusion  and  CMP 
authorities  under  BBA  are  effective  for 
violations  occurring  on  or  after  August 
5, 1997.  As  the  new  statutory  provisions 
allow  the  Department  some  policy 
discretion  in  their  implementation,  we 
are  developing  this  proposed 
rulemaking  and  soliciting  public 
comments.  The  proposed  regulation  text 
changes  reflected  in  this  rule  are 
designed  to  address  statutory  revisions 
resulting  from  BBA.  As  indicated  above, 
revisions  to  42  CFR  chapter  V  resulting 
from  the  HIPAA  fr^ud  and  abuse 
provisions  are  being  published  and 
addressed  through  separate  proposed 
rulemakings.  All  final  regulation  text 
changes  resulting  from  the  HIPAA  and 
BBA  fraud  and  abuse  proposed  rules 
will  be  coordinated  and  collectively 
addressed  in  a  final  rulemaking 
document  that  will  amend  OIG's 
exclusion  and  CMP  authorities. 

n.  Provisions  of  the  Proposed  Rule 

A.  Revised  Exclusion  Authorities 
Resulting  from  BBA 

1.  OIG  Authority  to  Direct  Exclusions 
From  State  Health  Care  Programs,  and  to 
Extend  the  Application  of  OIG 
Exclusions  to  all  Federal  Health  Care 
Programs 

Prior  to  the  enactment  of  BBA,  a 
program  exclusion  imposed  by  the  OIG 
was  applicable  to  Medicare  and  State 
health  care  programs,  as  defined  in 
section  1128(h)  of  the  Social  Security 
Act  (the  Act).  As  part  of  the  fraud  and 
abuse  provisions  set  forth  in  HIPAA, 
section  231  of  Public  Law  104-191 
amended  the  criminal  and  CMP 
provisions  in  sections  1128A  and  1128B 
of  the  Act  to  encompass  acts  occurring 
with  respect  to  a  "Federal  health  care 
program,"  as  defined  in  section  1128B(f)' 
of  the  Act. '  With  the  enactment  of 
HIPAA,  however,  this  extension  of 
coverage  was  not  replicated  with  respect 
to  the  Secretary's  program  exclusion 
authority  as  set  forth  in  section  1128  of 
the  Act.  In  addition,  prior  to  BBA,  the 
OIG  was  authorized  to  impose 
exclusions  fit)m  participation  in 
Medicare,  but  only  to  direct  State  health 
care  programs  to  impose  parallel 
exclusions  from  State  health  care 
programs  such  as  Medicaid.  The 
practical  result  of  this  bifurcated 


■  Section  1 128B(f)  of  the  Act  defines  the  tenn 
"Federal  health  care  program"  to  encompass  any 
plan  or  program  providing  health  care  benefits, 
whether  directly  through  insurance  or  otherwise, 
which  is  funded  directly,  in  whole  or  in  part,  by 
the  United  States  Government  (other  than  the 
Federal  Employees  Health  Benefits  Program). 


exclusion  implementation  process  was 
that  States  frequently  failed  to 
implement  exclusions  in  a  timely  or 
otherwise  appropriate  manner. 

To  ensure  that  the  OIG's  program 
exclusion  authority  is  consistent  with 
other  sanction  authorities  set  forth  in 
sections  1128A  and  1128B,  section 
4331(c)  of  BBA  specifically  amended 
sections  1128(a)  and  (b)  of  the  Act  to 
provide  that  the  scope  of  an  OIG 
exclusion  extends  beyond  Medicare  and 
the  State  health  care  programs  to  all 
Federal  health  care  programs,  as  defined 
in  section  1128B(f)  of  the  Act,  and  to 
enable  the  OIG  to  impose  exclusions 
fiY)m  all  Federal  health  care  programs 
directly.  As  a  result,  we  propose  to  add 
a  definition  for  the  term  "Federal  health 
care  program"  in  §  1001.2,  and  make 
conforming  revisions  in  §§  1001.1(a), 
1001.1901, 1001.3003, 1001.3005  and 
1002.2(a). 

Section  1001.1901,  Scope  and  effect 
of  exclusion,  would  be  amended  by 
revising  paragraph  (a)  to  reflect  the 
revised  scope  of  exclusions  under  title 
XI  of  the  Act.  As  indicated  above,  under 
section  4331(c)  of  BBA,  exclusions 
imposed  by  the  OIG  imder  title  XI  of  the 
Act  are  now  directly  to  indicate  the 
Secretary,  through  the^OIG,  would  have 
the  authority  to  direct  the  imposition  of 
exclusions  from  all  Federal  health  care 
programs.  Section  1001.1901  would  be 
amended  to  indicate  that  the  Secretary, 
through  the  OIG.  now  has  the  direct 
authority  to  impose  exclusions  from  all 
Federal  health  care  programs.  The 
reference  in  this  section  to  an 
exclusion's  efliect  with  respect  to  other 
Federal  agency  procurement  and 
nonprocurement  programs  and  activities 
is  being  deleted.  The  effect  of  an 
exclusion  on  such  programs  (other  than 
Federal  health  care  programs)  is 
specifically  addressed  in  the  Federal 
Acquisition  Regulation  at  48  CFR  9.405 
and  the  HHS  Common  Rule  at  45  CFR 
part  76. 

With  regard  to  program  agency 
notification,  since  all  affected  agencies 
within  the  Department,  as  well  as  all 
Federal  health  care  programs  outside  of 
the  Department,  must  now  effectuate  an 
OIG  decision  to  exclude  an  individual 
or  entity,  we  intend  to  provide  notice  to 
these  program  agencies  regarding  any 
action  taken  by  the  OIG.  Since  we 
believe  that  it  would  not  be  practical  to 
send  program  agencies  an  individual 
notice  on  every  case,  we  are  proposing 
to  inform  all  affected  agencies  through 
the  OIG's  web  site  (http:// 
www.dhhs.gov/progoi^oig)  every       * 
month.  The  OIG  web  site  will  also 
advise  the  public  of  all  individuals  and 
entities  excluded  bom  program 
participation.  We  are  advising  program 
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agencies  to  check  the  web  site  and  to 
take  action,  as  appropriate,  to  exclude 
individuals  and  entities  from  iheir 
programs. 

Broadening  factors  for  the 
circumstances  and  length  of  exclusion — 
We  are  also  proposing  to  amend  the 
mitigating  and  aggravating  factors  for 
length  of  exclusion  in 
§§1001.201(b)(3)(iii)(A). 
1001.301(b)(2)(ii)  and  (b)(3)(ii)(A), 
1001.401(c)(2)(ii)  and  (c)(3)(i)(A), 
1001.1301(b)(2)(iii),  1001.1401(b)(1)  and 
(b)(4),  and  1001.1501(a)(3)  to 
incorporate  consideration  of  all  Federal 
health  care  programs,  not  just  Medicare 
and  the  State  health  care  programs,  in 
determining  an  appropriate  period  of 
exclusion.  We  believe  that  since  the 
OIG's  authority  to  exclude  individuals 
and  entities  has  been  broadened  under 
section  4331(c)  of  BBA  to  encompass  all 
Federal  health  care  programs,  it  is 
reasonable  for  the  OIG  to  consider  the  ' 
impact  of  exclusion  with  respect  to  all 
of  these  health  care  programs. 

Effect  of  exclusion  on  employment 
and  the  reimbursement  of  items  and 
services  in  the  Federal  health  care 
programs — The  effect  of  an  exclusion  as 
a  result  of  this  authority  remains  the 
same  as  it  had  been  prior  to  the  BBA 
expansion,  i.e.,  with  limited  exceptions, 
no  payment  may  be  made  for  any  health 
care  item  or  service  furnished,  ordered 
or  prescribed  by  an  excluded 
individual.  There  is  one  significant 
difference,  however,  that  results  irom 
broadening  the  scope  of  an  exclusion  to 
encompass  all  Federal  health  care 
programs.  An  individual  who  was 
excluded  from  Medicare  and  the  State 
health  care  programs  prior  to  BBA  could 
be  employed  by  another  agency  which 
funded  a  Federal  health  care  program, 
such  as  the  Department  of  Defense 
(which  hmds  the  CHAMPUS  health  care 
program).  In  addition,  while  other 
Federal  agencies  were  instructed  to  give 
government-wide  affect  to  the  OIG 
exclusion,  each  agency  retained  some 
discretion  as  to  whether  it  would  debar 
that  individual  or  entity  from  its 
programs.  Such  Federal  agencies  no 
longer  have  the  discretion  to  permit 
excluded  individuals  and  entities  to 
remain  in  their  programs.  With  the 
expanded  scope  of  the  OIG's  exclusion 
authority,  no  agency  which  funds  a 
Federal  health  care  program  may 
reimburse  excluded  individuals  for 
items  and  services  they  provide,  nor 
may  any  such  agency  pay  the  salaries  or 
expenses  of  such  persons  using  Federal 
dollars.  As  a  result,  an  agency  which 
funds  a  Federal  health  care  program 
may  only  employ  an  excluded 
individual  in  limited  situations,  where 
the  program  is  able  to  pay  the 


individual  with  private  grant  funds  or 
other  non-Federal  funding  sources.  In 
most  instances,  the  effect  of  an  OIG 
exclusion  will  preclude  the  emplo)rment 
of  an  excluded  individual  in  any 
capacity  by  a  Federal  or  State  agency,  or 
other  entity,  where  reimbursement  is 
made  by  any  Federal  health  care 
program. 

2.  Permanent  Exclusions  for  Individuals 
Convicted  of  3  or  More  Health  Care 
Related  Crimes,  and  10  Year  Exclusions 
for  Individuals  Convicted  of  2  Health 
Care  Related  Crimes 

Prior  to  the  enactment  of  BBA,  section 
1128(a)  of  the  Act  directed  the  Secretary 
to  impose  mandatory  exclusions  of 
individuals  and  entities  from 
participation  in  the  Medicare  and  State 
health  care  programs  upon  conviction  of 
certain  criminal  o^enses,  including 
Medicare  and  Medicaid  program-related 
crimes,  patient  abuse  crimes,  health  care 
fr^ud  felonies  and  felonies  relating  to 
controlled  substances.  While  such 
mandatory  exclusions  were,  in  most 
cases,  for  a  minimum  period  of  5  years, 
no  established  mechanism  was  in  place 
to  require  a  fixed  exclusion  period  for 
repeat  offenders. 

As  a  result  of  the  ability  of  some 
health  care  providers  to  re-enter 
participation  in  the  Federal  and  State 
health  care  programs  after  a  minimum 
exclusion  period,  section  4301  of  BBA 
imposes  a  mandatory  exclusion  of  not 
less  than  10-years  on  individuals  who 
have  been  twice  convicted  of  mandatory 
exclusion  offenses  (including  program- 
related  crimes,  patient  abuse,  health 
care  fraud  and  convictions  relating  to 
controlled  substances)  under  section 
1128(a)  of  the  Act.  In  addition,  a 
mandatory  permanent  program 
exclusion  would  also  be  imposed 
against  those  individuals  who  have  been 
convicted  on  3  or  more  occasions  for 
conduct  relating  to  a  Federal  health  care 
program  under  section  1128(a)  of  the 
Act.  Accordingly,  we  propose  to  amend 
§  1001.102  by  adding  a  new  paragraph 
(d)  to  reflect  these  new  mandatory 
lengths  of  exclusion.  An  exclusion  of 
not  less  than  10  years,  in  the  case  of  a 
second  conviction,  or  a  permanent 
exclusion,  in  the  case  of  three  or  more 
convictions,  will  be  mandatory  where 
the  final  conviction  has  occurred  on  or 
after  August  5, 1997 — the  date  of 
enactment  of  BBA.  We  are  also 
proposing  to  add  a  new  paragraph  (b)(7) 
to  §  1001.102,  the  provision  governing 
the  length  of  mandatory  exclusions,  to 
include  as  a  new  aggravating  factor 
consideration  of  whether  prior  criminal 
offenses  involved  same  or  similar 
circumstances. 


3.  Exclusion  of  Entities  Controlled  by 
Family  or  Household  Members  of 
Sanctioned  Individuals 

Under  section  1128(b)(8)  of  Act,  the 
OIG  may  exclude  entities  that  are 
owned  at  least  5  percent,  or  controlled, 
by  an  individual  who  has  been 
convicted^f  a  health  care  related 
offense,  or  who  has  been  sanctioned  by 
the  OIG.  This  authority  enables  OIG  to 
enforce  its  exclusions  by  ensuring  that 
health  care  companies  operated  by 
excluded  individuals,  in  addition  to  the 
individuals  themselves,  do  not  continue 
doing  business  and  receiving 
reimbursement  irom  Goveriunent  health 
care  programs.  Some  excluded  health 
care  providers,  however,  have  been  able 
to  circumvent  the  impact  of  a  sanction 
by  expediting  transfers  on  paper  of  their 
ownership  and  control  interests  in 
health  care  entities  to  a  family  or 
household  member.  These  individuals 
have  thus  been  able  to  retain  silent 
control  of  health  care  businesses  that 
participate  in  Medicare,  Medicaid  and 
all  other  Federal  health  care  programs 
despite  their  exclusion  from  these  same 
programs.  To  address  this  concern  of 
"paper  transfers"  of  ownership  or 
control  interest  by  excluded  individuals 
who  still  retain  control  of  the  health 
care  business,  section  4303  of  BBA 
amended  section  1128(b)(8)  of  the  Act 
by  expanding  existing  exclusion 
authority  to  include  entities  owrned  or 
controlled  by  the  family  or  household 
members  of  excluded  individuals  when 
the  transfer  of  ownership  or  control 
interest  was  made  in  anticipation  of,  or 
following  a  conviction,  assessment  of  a 
CMP,  or  exclusion. 

We  propose  to  amend 
§  1001.1001(a)(l)(ii)  to  reflect  this  new 
statutory  authority.  With  regard  to  an 
individual  excluded  under  section 
1128(b)(8)  of  the  Act,  and  consistent 
with  the  statute,  §  1001.1001(a)(2) 
would  also  be  amended  by  adding 
definitions  for  the  terms  "Immediate 
family  member"  and  "Member  of 
household." 

B.  Revised  Civil  Money  Penalty 
Authorities  Resulting  from  BBA 

1.  CMPs  Against  Institutional  Health 
Care  Providers  That  Employ  or  Enter  in 
Contracts  for  Medical  Services  With 
Excluded  Individuals 

The  OIG  has  been  made  aware  of 
situations  where  individuals  who  have 
been  excluded  from  Medicare  or  State 
health  care  program  participation  have, 
nonetheless,  been  able  to  obtain  (or 
retain)  emplojmient,  staff  privileges  or 
other  afffliation  with  various  health  care 
entities,  and  to  render  services  that  are 
ultimately  paid  for  by  the  programs. 
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Providers,  such  as  hospitals,  that  hire 
excluded  practitioners  have  often  failed 
to  investigate  or  query  available  sources 
such  as  the  National  Practitioner  Data 
Bank  (NPDB)  or  the  OIG's  cumulative 
Sanction  Report  on  the  internet  (as 
discussed  in  section  II.A.l.  of  this 
preamble),  that  would  have  informed 
them  of  an  individual's  exclusion 
status  2.  While  CMP  authority  has 
existed  for  health  maintenance 
organizations  that  employ  or  contract 
with  excluded  individuals,  there  was  no 
parallel  CMP  authority  in  situations 
where  a  group  medical  practice, 
hospital,  nursing  home,  home  health 
agency,  hospice  or  other  provider 
continues  to  bill  the  programs  for 
services  rendered  by  excluded 
individuals. 

Section  4304(a)  of  BBA,  amending 
section  1128A(a)  of  the  Act,  added  a 
new  provision  authorizing  the 
imposition  of  a  CMP  against  any 
provider  that  submits,  or  causes  to  be 
submitted,  claims  for  health  care  items 
or  services  rendered  by  employees  or 
other  individuals  under  contract,  whom 
they  know  or  should  know  have  been 
excluded  from  participation  in  the 
Federal  health  care  programs. 
Accordingly,  paragraph  (a)(2)  of 
§  1003.102  and  paragraph  (a)  of 
§  1003.103  of  the  OIG  regulations  would 
be  revised  to  implement  this  new  CMP  , 
of  up  to  $10,000  against  any  entity  that 
submits,  or  causes  to  be  submitted, 
claims  for  health  care  services  rendered 
by  employees  or  other  individuals 
imder  contract  whom  they  know,  or 
should  know,  have  been  excluded  bom 
participation  in  the  Federal  health  care 
programs. 

In  determining  the  appropriate 
amount  of  the  penalty  for  each 
violation,  we  propose  to  amend 
§  1003.106(a)(1)  to  include  the  following 
five  criteria:  il)  The  degree  of 
culpability  of  the  contracting  provider; 
(2)  whether  the  contracting  provider 
knew  or  should  have  known  of  the 
exclusion;  (3)  the  harm  to  patients  or 
any  Federal  health  care  program  which 
resulted  or  could  have  resulted  frtim  the 
provision  of  care  by  a  person  or  entity 
with  which  the  contracting  provider  is 
expressly  prohibited  from  contracting 
under  section  1128A(a)(6)  of  the  Act;  (4) 
the  history  of  prior  offenses  by  the 
contracting  provider  or  principals  of  the 
contracting  provider,  including  whether 
at  any  time  prior  to  the  determination  of 
the  current  violation(s)  the  contracting 


provider  or  any  of  its  principals  were 
convicted  of  a  criminal  charge  or  were 
held  liable  for  civil  or  administrative 
sanctions  in  connection  with  a  Federal, 
State  or  private  health  care  program; 
and  (5)  such  other  matters  as  justice 
may  require. 

2.  New  CMP  for  Failure  to  Report 
Information  to  the  Healthcare  Integrity 
and  Protection  Data  Bank 

Section  1128Eof  the  Act,  as  added  by 
section  221  of  HB'AA,  established  a 
national  health  care  fraud  and  abuse 
data  collection  program,  the  Healthcare 
Integrity  and  Protection  Data  Bank 
(HIPDB),  for  the  reporting  of  final 
adverse  actions  against  health  care 
providers,  suppliers  and  practitioners. 
This  authority  mandated  that  private 
health  plans',  as  well  as  certain  State 
and  Federal  entities  such  as  medical 
licensing  boards,  report  information  to 
the  national  fi«ud  and  abuse  data 
collection  program  concemii^  certain 
final  adverse  actions  taken  against  a 
health  care  provider,  supplier  or 
practitioner.  However,  while  the  Health 
Care  Quality  Improvement  Act  of  1986, 
which  established  the  NPDB,  provided 
sanction  authority  against  those  who  do 
not  report  required  information  to  the 
NPDB,  the  HIPAA  authority  for  the 
HIPDB  set  forth  no  parallel  provision  to 
induce  health  care  plans'  compliance 
with  the  reporting  requirements. 

Section  4331(d)  of  BBA  added  a 
provision  to  the  health  care  fraud  and 
abuse  data  collection  program  to 
provide  for  the  imposition  of  a  CMP 
against  any  health  plan  that  fails  to 
report  information  on  an  adverse  action 
required  to  be  reported  under  this 
program.  In  accordance  m4Ui  section 
1128E(b)(6)  of  the  Act,  §  1003.102(b)(5) 
would  be  amended  to  add  a  new 
subparagraph  addressing  violations  by 
any  health  plan  that  fails  to  report 
information  on  an  adverse  action 
required  to  be  reported  under  this 
authority.  In  addition,  a  new 
§  1003.103(g)  would  be  added  to  impose 
a  CMP  of  not  more  than  $25,000  for 
each  such  adverse  action  not  reported. 
In  determining  the  penalty  amount  for 
each  occiurence,  we  are  proposing  five 
criteria  for  consideration  that  would  be 
set  forth  in  an  amended 
§  1003.106(a)(2):  (1)  the  nature  and 
cirounstances  of  the  failure  to  report 


'  Under  the  Health  Care  Quality  Improvement  Act 
of  1986,  hospitals  are  required  to  query  the  National 
Practitioner  Data  Bank  when  hiring  or  granting 
clinical  privileges  to  a  practitioner,  and  must 
perform  follow-up  checks  on  all  such  practitioners 
every  two  years. 


)  Section  1128E  of  the  Act  defines  the  term 
"health  plan"  consistent  with  the  definition  set 
forth  in  section  ll28C(c)  of  the  Act;  that  is.  a  plan 
or  program  that  provides  health  benefits  whether 
directly,  through  insurance,  or  otherwise,  and 
includes  (1)  a  policy  of  health  insurance;  (2)  a 
contract  of  a  service  benefit  organization:  and  (3)  a 
membership  agreement  with  a  health  maintenance 
organization  or  other  prepaid  health  plan. 


any  adverse  actions  taken  against  a 
health  care  provider;  (2)  the  degree  of 
culpabihty  of  the  health  plan  in  failing 
to  provide  timely  and  complete  data;  (3) 
the  materiality  or  significance  of 
omission  of  the  information  to  be 
reported  to  the  Data  Bank;  (4)  any  prior 
history  of  the  individual  or  plan  with 
respect  to  these  occurrences;  and  (5)  in 
general,  other  matters  required  by 
justice. 

3.  CMPs  for  Health  Care  Providers  who 
Violate  the  Anti-Kickback  Statute 

Prior  to  the  enactment  of  BBA,  the 
only  remedies  available  to  the  Federal 
Government  to  combat  kickback 
violations  involving  the  Federal  health 
care  programs  were  criminal  penalties 
(section  1128B(b)  of  the  Act),  and 
exclusion  from  participation  in 
Medicare  and  the  State  health  oare 
programs  (section  1128(b)(7)  of  the  Act) 
against  individuals  and  entities  that 
offer  or  receive  improper  remuneration 
in  return  for  the  referral  of  business  paid 
for  by  Federal  health  care  programs. 
Enforcement  in  the  kickback  area  has 
been  constrained  since  the  two  existing 
remedies  were  quite  severe. 

To  create  an  alternative  intermediate 
remedy,  section  4304  of  BBA  amended 
section  1128A(a)  of  the  Act,  specifically 
authorizing  a  CMP  of  up  to  $50,000  and 
an  assessment  of  up  to  three  times  the 
total  amount  of  the  kickback  for  any 
violations  of  the  anti-kickback  statute.  A 
new  §  1003.102(b){ll)  would  be  added 
to  codify  this  new  CMP  authority. 
Additionally,  a  new  §  1003.103(h)  is 
being  proposed  in  accordance  with 
section  4304  of  BBA,  setting  forth 
$50,000  as  the  amount  of  penalty  to  be 
imposed  for  each  kickback  violation 
under  section  1128B(b)  of  the  Act,  and 
an  assessment  (reflected  in  a  new 
paragraph  (b)  in  revised  §  1003.104)  of 
up  to  3  times  the  total  amount  of 
remuneration  offered,  paid,  solicited  or 
received  without  regard  to  whether  a 
portion  of  such  remuneration  was 
offered,  paid,  soUcited  or  received  for  a 
lawful  purpose. 

4.  Notification,  Effectuation  and  Appeal 
Procedures 

With  respect  to  all  3  new  proposed 
CMPs,  violators  of  these  provisions 
would  be  subject  to  the  same 
notification,  effectuation  and  appeal 
procedures  as  other  CMP  violations 
under  section  1128A(a)  of  the  Act  and 
42  CFR  part  1003  of  the  OIG  regulations. 


17.J .1 
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C.  Additional  Technical  and  Other 
Revisions  to  42  CFR  Parts  1001  and 
1003 

1.  Technical  Revisions 

A  number  of  proposed  technical 
revisions  consistent  with  the  policy 
provisions  resulting  from  BBA  and  these 
regulatory  funendments  are  also  being 
set  forth.  Specifically,  we  propose  to 
amend  the  authority  citation  cites  for 
parts  1001  and  1003,  §§  1001.302  (Basis 
for  reinstatement),  1003.100  (Basis  and 
purpose),  and  1003.114  (Collateral 
estoppel)  to  reflect  the  above-cited 
revisions  being  proposed  in  accordance 
with  revised  OIG  exclusion  and  CMP 
authorities. 

In  addition,  we  are  revising 
§  1003.109(a)(3)  by  deleting  the  phrase 
"the  amoimt  of  the  proposed  penalty, 
assessment  and  the  period  of  proposed 
exclusion  (where  applicable)."  This 
language  appears  in  paragraph  (a)(4)  of 
this  section,  and  appears  inadvertently 
in  paragraph  (a)(3). 

2.  Proposed  Revision  to  OIG  Exclusion 
Reinstatement  Considerations 

We  are  proposing  to  add  two  new 
elements  to  §  1001.3002(b)  that  would 
pertain  to  the  OIG's  review  of  an 
individual's  or  entity's  request  for 
reinstatement  in  the  Federal  health  care 
programs  after  the  individual's  or 
entity's  exclusion  period.  The  first  new 
proposed  element  would  address  the 
OIG's  expectation  that  excluded  parties 
adequately  and  promptly  inform  all 
their  clients  or  patients  of  the  exclusion 
so  that  the  clients  or  patients  will  have 
a  clear  understanding  that  items  and 
services  provided  by  that  individual  or 
entity  will  not  be  paid  for  under  any 
Federal  health  care  program.  Section 
1001.1901(b)  of  the  regulations 
authorizes  Medicare  reimbursement  to  a 
beneficiary  for  the  first  claim  submitted 
for  an  item  or  service  provided  by  the 
excluded  party,  at  which  time  the 
beneficiary  is  notified  that  future  claims 
will  be  denied  due  to  the  provider's 
excluded  status.  We  do  not  believe  that 
notification  only  after  the  submission  of 
a  claim  provides  adequate  protection  for 
program  beneficiaries.  By  stating  in 
regulations  that  the  OIG,  in  making  its 
reinstatement  decisions,  will  consider 
whether  a  provider  has  adequately  and 
promptly  informed  clients  or  patients  of 
an  exclusion,  we  hope  to  offer  an 
incentive  for  providers  to  give  the 
earliest  possible  notification  to 
i^neficiaries  of  any  exclusion. 

A  second  proposed  reinstatement 
element  would  codify  existing  OIG 
poUcy  which,  in  making  reinstatement 
decisions,  considers  whether  the 
individual  or  entity  has,  diuing  the 


period  of  exclusion,  submitted  claims  or 
caused  claims  to  be  submitted,  or 
payments  to  be  made  by  any  Federal 
health  care  program  for  items  or  services 
the  excluded  party  furnished,  ordered  or 
prescribed,  including  health  care 
administrative  services.  Such  conduct  is 
impermissible  and  is  a  basis  for  a  CMP 
under  section  1128A(a)(l)(D)  of  the  Act. 
By  setting  forth  this  regulatory 
clarification,  we  hope  to  make  clear  that 
the  submission  of  claims  for  payment  to 
any  Federal  health  care  program  during 
a  provider's  period  of  exclusion  will 
jeopardize  the  provider's  chances  for 
reinstatement  into  the  programs. 

m.  Regulatory  Impact  Statement 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

The  Office  of  Management  and  Budget 
(0MB)  has  reviewed  this  proposed  rule 
in  accordance  with  the  provisions  of 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  has  determined  that  it 
does  not  meet  the  criteria  for  a 
significant  regulatory  action.  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
rulemaking  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health, 
safety  distributive  and  equity  effects).  In 
addition,  under  the  Regulatory 
Flexibility  Act,  if  a  rule  has  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  the  Secretary  must 
specifically  consider  the  economic 
effect  of  a  rule  on  small  entities  and 
analyze  regulatory  options  that  could 
lessen  the  impact  of  the  rule. 

As  indicated  above,  the  provisions  set 
forth  in  this  proposed  rulemaking 
implement  new  or  revised  OIG  statutory 
requirements  set  forth  in  Public  Law 
105-33.  These  provisions  are  designed 
both  to  broaden  the  scope  of  the  OIG's 
authority  to  exclude  individuals  and 
entities  from  Medicare,  Medicaid  and 
all  other  Federal  health  care  programs, 
and  strengthen  current  legal  authorities 
pertaining  to  the  imposition  of  CMPs 
against  individuals  and  entities  engaged 
in  prohibited  actions  and  activities.  Ilie 
proposed  regulations  wovdd  implement 
the  new  statutory  requirements  by  (1) 
expanding  the  application  of  the  OIG's 
exclusions  to  all  Federal  health  care 
programs:  (2)  implementing  permanent 
exclusions  for  individuals  convicted  of 
3  or  more  offenses  for  which  an 
exclusion  can  be  imposed  imder  section 
1128(a)  of  the  Act,  and  10  year 
exclusions  for  individuals  convicted  of 
two  or  more  such  offenses;  (3)  allowing 


for  the  exclusion  of  entities  controlled 
by  family  or  household  members  of 
sanctioned  individuals;  and  (4) 
establishing  new  CMPs  in  three  specific 
areas. 

With  regard  to  the  OIG's  new 
exclusion  authorities,  the  process  for 
excluding  individuals  and  entities  who 
are  convicted  in  accordance  with  these 
new  provisions  remains  essentially  the 
same,  even  though  the  types  of 
convictions  requiring  mandatory 
exclusions  have  been  broadened.  While 
there  may  be  a  resulting  increase  in  the 
nuimber  of  mandatory  and  permissive 
exclusions  imposed  as  a  result  of  the 
expanded  scope  of  the  OIG's  exclusion 
authority,  we  do  not  believe  these 
increases  will  be  significant.  The 
clarification  of  exclusion  authority  in 
§  1001.1001  regarding  a  sanctioned 
individual's  transfer  of  ownership  or 
control  interest  to  a  family  or  household 
member,  for  example,  should  not  result 
in  a  significant  increase  in  exclusion 
actions  in  accordance  with  section 
1128(b)(8)  of  the  Act  since  the  provision 
is  likely  to  act  as  an  effective  deterrent 
against  the  occxurence  of  such  transfer 
arrangements.  In  addition,  we  do  not 
foresee  significant  increases  resulting 
from  the  implementation  of  section 
4301  of  BBA,  and  proposed  regulations 
at  §  1001.102,  regarding  the  permanent 
exclusion  of  individuals  convicted  of  3 
or  more  health  care  related  crimes.  The 
authority  for  promulgating  this 
exclusion  is  clear  cut,  and  should  limit 
the  total  number  of  repeat  exclusions 
effectuated  by  the  OIG  against  such 
fraudulent  providers. 

The  proposed  regulations  addressing 
the  new  OIG  CMPs  also  remain 
consistent  with  the  congressional  intent 
of  BBA  and  with  the  OIG's  existing  CMP 
authority  which  allows  for  imposition  of 
civil  money  penalties  against 
individuals  and  entities  who  commit 
&Bud.  These  CMPs  are  targeted  to  a 
limited  group  of  individuals  and 
entities;  that  is,  those  institutional 
health  care  providers  that  employ  or 
enter  into  medical  service  contracts 
with  excluded  individuals,  health  care 
plans  that  fail  to  report  information  to 
the  Healthcare  Integrity  and  Protection 
Data  Bank,  and  health  care  providers 
who  violate  the  anti-kickback  statute. 

As  indicated,  these  proposed 
regulations  are  narrow  in  scope  and 
effect,  comport  with  congressional  and 
statutory  intent,  and  strengthen  the 
Department's  legal  authorities  against 
those  who  defraud  or  otherwise  act 
improperly  against  the  Federal  and  State 
health  care  programs.  Since  the  vast 
majority  of  individuals,  organizations 
and  entities  involved  in  delivering 
health  care  do  not  engage  in  the 
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prohibited  activities  and  practices 
described  in  this  rulemaking,  we  believe 
that  the  aggregate  economic  impact  of 
these  regulations  will  not  be 
economically  significant.  Since  there  is 
minimal  economic  effect  on  the 
industry  as  a  whole,  there  would  be 
little  likelihood  of  effect  on  Federal  or 
State  expenditures  to  implement  these 
regulations. 

With  regard  to  the  effect  of  these 
proposed  regulations  on  a  substantial 
number  of  small  entities,  the  provisions 
are  targeted  specifically  to  those 
individuals  and  entities  who  would 
defraud  or  abuse  the  health  care 
programs,  rather  than  to  the  health  care 
industry  as  a  whole.  While  some  of  the 
perpetrators  of  fraud  effected  by  this 
rule  may  be  small  entities,  it  is  the 
nature  of  the  violation  and  not  the  size 
of  the  entity  that  will  induce  action  on 
die  part  of  the  OIG. 

In  summary,  we  have  concluded,  and 
the  Secretary  certifies,  that  since  this 
proposed  rule  should  not  have  a 
significant  economic  impact  on  Federal, 
State  or  local  economies  and 
expenditures,  nor  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  a  regulatory 
flexibility  analysis  would  not  be 
required. 

Paperwork  Reduction  Act 

The  provisions  of  these  proposed 
regulations  impose  no  new  reporting  or 
recordkeeping  requirements 
necessitating  clearance  by  0MB. 

IV.  Public  Inspection  of  Comments 

Comments  will  be  available  for  public 
inspection  September  16, 1998  in  Room 
5518  of  the  Office  of  Inspector  General 
at  330  Independence  Avenue,  S.W., 
Washington,  D.C.,  on  Monday  through 
Friday  of  each  week  from  8:00  a.m.  to 
4:30  p.m.,  (202)  619-0089. 

List  of  Subjects 

42  CFR  Part  1001 

Administrative  practice  and 
procedure.  Fraud,  Health  facilities. 
Health  professions,  Medicaid,  Medicare. 

42  CFR  Part  1002 

Fraud,  Grant  programs — health. 
Health  facilities.  Health  professions, 
Medicaid,  Reporting  and  recordkeeping. 

42  CFR  Part  1003 

Administrative  practice  and 
procedure,  Fraud,  Grant  programs — 
health.  Health  facilities.  Health 
professions,  Maternal  and  child.health, 
Medicaid,  Medicare,  Penalties. 

Accordingly,  42  Parts  1001, 1002  and 
1003  would  be  amended  as  set  forth 
below: 


PART  1001— {AMENDED] 

A.  Part  1001  would  be  amended  as 
follows: 

1.  The  authority  citation  for  part  1001 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1302, 1320a-7, 1320a- 
7b,  1395u(h).  1395u(j),  1395u(k),  1395y(d). 
1395y(e),  1395cc(b)(2)(D),  (E)  and  (F).  and 
1395hh;  and  sec.  2455,  Pub.L.  103-355. 108 
Stat.  3327  (31  U.S.C.  6101  note). 

2.  Section  1001.1  would  be  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

§1001.1    Scope  and  purpose. 

(a)  The  regulations  in  this  part  specify 
certain  bases  upon  which  individuals 
and  entities  may,  or  in  some  cases  must, 
be  excluded  frt)m  participation  in 
Medicare,  Medicaid  and  all  other 
Federal  health  care  programs.  They  also 
state  the  effect  of  exclusion,  the  factora 
that  will  be  considered  in  determining 
the  length  of  any  exclusion,  the 
provisions  governing  notices  of 
exclusions,  and  the  process  by  which  an 
excluded  individual  or  entity  may  seek 
reinstatement  into  the  programs. 
***** 

3.  Section  1001.2  would  be  amended 
by  revising  the  definition  for  the  term 
Exclusion;  and  by  adding  a  definition 
for  the  term  Federal  health  care 
program  to  read  as  follows: 

§1001.2    Definitions. 

*  •        *        •        • 

Exclusion  means  that  items  and 
services  furnished  by  a  specified 
individual  or  entity  will  not  be 
reimbursed  under  Medicare,  Medicaid 
and  all  other  Federal  health  care 
programs. 

Federal  health  care  program  means 
any  plan  or  program  providing  health 
care  benefits,  whether  directly  through 
insurance  or  otherwise,  that  is  funded 
directiy,  in  whole  or  part,  by  the  United 
States  Government  (other  than  the 
Federal  Employees  Health  Benefits 
Program),  or  any  State  health  care 
program  as  defined  in  this  section. 

*  •        •        *        • 

4.  Section  1001.102  would  be 
amended  by  revising  paragraphs  (b)(5) 
and  (b)(6);  and  by  adding  new 
paragraphs  (b)(7)  and  (d)  to  read  as 
follows: 

§1001.102    Length  of  exciuslon.  » 

*  *        •        •        * 

(b)  *  *  * 

(5)  The  convicted  individual  or  entity 
has  a  prior  criminal,  civil  or 
administrative  sanction  record; 

(6)  The  individual  or  entity  has  at  any 
time  been  overpaid  a  total  of  $1,500  or 
more  by  Medicare,  Medicaid  or  any 


other  Federal  health  care  programs  as  a 
result  of  improper  billings;  or 

(7)  The  individual  or  entity  has 
previously  been  convicted  of  a  criminal 
offense  involving  the  same  or  similar 
circumstances. 
*****  I 

(d)  In  the  case  of  an  exclusion  under 
this  subpart,  based  on  a  conviction 
occiuTing  on  or  after  August  5, 1997,  an 
exclusion  will  be — 

(1)  For  not  less  than  10  jrears  if  the 
individual  has  been  convicted  on  one 
other  occasion  of  one  or  more  offenses 
for  which  an  exclusion  may  be  effected 
under  section  1128(a)  of  the  ActlThe 
aggravating  and  mitigating  factors  in 
paragraphs  (b)  and  (c)  of  this  section  can 
be  used  to  impose  a  period  of  time  in 
excess  of  the  10-year  mandatory 
exclusion);  or 

(2)  Permanent  if  the  individual  has 
been  convicted  on  two  or  more  other 
occasions  of  one  or  more  offienses  for 
which  an  exclusion  may  be  effected 
imder  section  1128(a)  of  the  Act. 

5.  Section  1001.201  would  be 
amended  by  rjsvising  paragraph 
(b)(3)(iii)(A)  to  read  as  follows: 

§  1 001 .201    Conviction  relating  to  program 
or  health  care  fraud. 

***** 

(b)  Length  of  exclusion.  •  *  • 

(3)  *  •  • 
(iii)  •  *  • 

(A)  Others  being  convicted  or 
excluded  from  Medicare,  Medicaid  or 
any  of  the  other  Federal  health  care 
programs,  or 
*        *        *        *        « 

6.  Section  1001.301  would  be 
amended  by  revising  paragraphs 
(b)(2)(u)  and  (b)(3)(ii)(A)  to  read  as 
follows: 

§  1001.301    Conviction  relating  to 
obstruction  of  an  Investlgatioft. 

*****  ^ 

(b)  Length  of  exclusion.  *  *  * 

(2)  *  *  * 

(ii)  The  interference  or  obstruction 
had  a  significant  adverse  mental, 
physical  or  financial  impact  on  program 
beneficiaries  or  other  individuals  or  on 
the  Medicare,  Medicaid  or  other  Federal 
health  care  programs; 
***** 

(3)  '  •  • 
(ii)  •  •  * 

(A)  Others  being  convicted  or 
excluded  from  Medicare,  Medicaid  or 
any  of  the  other  Federal  health  care 
programs,  or 
***** 

7.  Section  1001.401  would  be 
amended  by  revising  paragraphs 
(c)(2)(ii)  and  (c)(3)(i)(A)  to  read  as 
follows: 
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{1001.401    Conviction  relating  to 
controlled  substances. 

*  •        *        *        • 

(c)  Length  of  exclusion.  *  *  * 

(2)  •  •  • 

(ii)  The  acts  that  resulted  in  the 
conviction  or  similar  acts  had  a 
significant  adverse  mental,  physical  or 
financial  impact  on  program 
beneficiaries  or  other  individuals  or  the 
Medicare,  Medicaid  or  other  Federal 
health  care  programs; 

(3)*** 
(i)  •  •  * 

(A)  Others  teing  convicted  or 
excluded  from  Medicare,  Medicaid  or 
any  of  the  other  Federal  health  care 
programs,  or 

•  *        •        •        • 

8.  Section  1001.1001  would  be 
amended  by  revising  paragraph 
(a](l)(ii);  and  by  amending  paragraph 
(a)(2)  by  adding  definitions  for  die  terms 
Immediate  family  member  and  Member 
of  household  to  read  as  follows: 

§  1 001 .1 001    Exclusion  of  entities  owned  or 
controlled  by  a  sanctioned  person. 

"    (a)  Circumstances  for  exclusion.  *  *  * 

(!)*•• 

(ii)  Such  a  person 

(A)(i)  Has  a  direct  or  indirect 
ownership  interest  (or  any  combination 
thereof)  ot  5  percent  or  more  in  the 
entity; 

(ii)  Is  the  owner  of  a  whole  or  part 
interest  in  any  mortgage,  deed  of  trust, 
note  or  other  obligation  secured  (in 
whole  or  in  part)  by  the  entity  or  any  of 
the  property  assets  thereof,  in  which 
whole  or  part  interest  is  equal  to  or 
exceeds  5  percent  of  the  total  property 
and  assets  of  the  entity; 

(iii)  Is  an  officer  or  director  of  the 
entity,  if  the  entity  is  organized  as  a 
corporation; 

(iv)  Is  partner  in  the  entity,  if  the 
entity  is  organized  as  a  partnership; 

(v)  Is  an  agent  of  the  entity;  or 

(vi)  Is  a  managing  employee,  that  is, 
an  individual  (including  a  general 
manager,  business  manager, 
administrator  or  director)  who  exercises 
operational  or  managerial  control  over 
the  entity  or  part  thereof,  or  directly  or 
indirectly  conducts  the  day-to-day 
operations  of  the  entity  or  part  thereof, 
or 

(B)  Was  formerly  described  in 
paragraph  (a)(l)(ii)(A)  of  this  section, 
but  is  no  longer  so  described  because  of 
a  transfer  of  ovyrnership  or  control 
interest  to  an  immediate  family  member 
or  a  member  of  the  person's  household 
as  defined  in  paragraph  (a)(2)  of  this 
section,  in  anticipation  of  or  following 

a  conviction,  assessment  of  a  CMP,  or 
imposition  of  an  exclusion. 


(2)  *  •  * 

Immediate  family  member  means,  a 
person's  husband  or  wife;  nattiral  or 
adoptive  parent;  child  or  sibling; 
stepparent,  stepchild,  stepbrother  or 
stepsister;  father-,  mother-,  daughter-, '' 
son-,  brother-  or  sister-in-law; 
grandparent  or  grandchild;  or  spouse  of 
a  grandparent  or  grandchild.  *  *  * 

Member  of  household  means,  with 
respect  to  a  person,  any  individual  with 
whom  they  are  sharing  a  common  abode 
as  part  of  a  single  family  unit,  including 
domestic  employees  and  others  who 
live  together  as  a  family  unit.  A  roomer 
or  boarder  is  not  considered  a  member 
of  household. 
***** 

9.  Section  1001.1301  would  be 
amended  by  revising  paragraph 
(b)(2)(iii)  to  read  as  follows: 

§  1 001 .1 301    Failure  to  grant  Immediate 
access. 

***** 

(b)  Length  of  exclusion.  *  *  • 

(2)  •  *  * 

(iii)  The  impact  of  the  exclusion  on 
Medicare,  Medicaid  or  any  of  the  other 
Federal  health  care  programs, 
beneficiaries  or  the  public;  and 
***** 

10.  Section  1001.1401  would  be 
amended  by  revising  paragraphs  (b)(1) 
and  (b)(4)  to  read  as  follows: 

§  1001.1401    Violations  of  PPS  corrective 
action. 

*        *        *       -«        * 

(b)  Length  of  exclusion.  *  *  * 
(1)  The  impact  of  the  hospital's  failiu« 
to  comply  on  Medicare,  Medicaid  or  any 
of  the  other  Federal  health  care 
programs,  program  beneficiaries  or  other 
individuals; 
***** 

(4)  The  impact  of  the  exclusion  on 
Medicare.  Medicaid  or  any  of  the  other 
Federal  health  care  programs, 
beneficiaries  or  the  public;  and 

***** 

11.  Section  1001.1501  would  be 
amended  by  revising  paragraph  (a)(3)  to 
read  as  follows: 

§  1001.1501    Default  of  health  education 
loan  or  scholarship  obligations. 

[a)  Circumstance  for  exclusion.  *  *  * 

(3)  The  OIG  will  take  into  account 
access  of  beneficiaries  to  physicians' 
services  for  which  payment  may  be 
made  under  Medicare,  Medicaid  or 
other  Federal  health  care  programs  in 
determining  whether  to  impose  an 
exclusion. 
***** 

12.  Section  1001.1901  would  be 
amended  by  revising  paragraphs  (a). 


(b)(1).  introductory  paragraph  (c)(3)  emd 
(c)(4](i)  to  read  as  follows: 

§  1 001 .1 901    Scope  and  effect  of  exclusion. 

(a)  Scope  of  exclusion.  Exclusions  of 
individuals  and  entities  under  this  title 
will  be  from  Medicare,  Medicaid  and 
any  of  the  other  Federal  health  care 
programs,  as  defined  in  §  1001.2  of  this 
part. 

(b)  Effect  of  exclusion  on  excluded 
individuals  and  entities.  (1)  Unless  and 
until  an  individual  or  entity  is 
reinstated  into  the  Medicare,  Medicaid 
and  other  Federal  health  care  programs 
in  accordance  with  subpart  F  of  this 
part,  no  payment  will  be  made  by 
Medicare,  Medicaid  or  any  of  the  other 
Federal  health  care  programs  for  any 
item  or  service  furnished,  on  or  after  the 
effective  date  specified  in  the  notice 
period,  by  an  excluded  individual  or 
entity,  or  at  the  medical  direction  or  on 
the  prescription  of  a  physician  or  other 
authorized  individual  who  is  excluded 
when  the  person  furnishing  such  item 
or  service  knew  or  had  reason  to  know 
of  the  exclusion. 
***** 

(g)  Exceptions  to  paragraph  (b)(1)  of 
this  section.  *  *  * 

(3)  Unless  the  Secretary  determines 
that  the  health  and  safety  of 
beneficiaries  receiving  services  imder 
Medicare,  Medicaid  or  any  of  the  other 
Federal  health  care  programs  warrants 
the  exclusion  taking  effect  earlier, 
payment  may  be  made  imder  such 
program  for  up  to  30  days  after  the 
effective  date  of  the  exclusion  for — 
***** 

(4)(i)  Notwithstanding  the  other 
provisions  of  this  section,  payment  may 
be  made  under  Medicare,  Medicaid  or 
other  Federal  health  care  programs  for 
certain  emergency  items  or  services 
furnished  by  an  excluded  individual  or 
entity,  or  at  the  medical  direction  or  on 
the  prescription  of  an  excluded 
physician  or  other  authorized 
individual  during  the  period  of 
exclusion.  To  be  payable,  a  claim  for 
such  emei^ency  items  or  services  must 
be  accompanied  by  a  sworn  statement  of 
the  person  furnishing  the  items  or 
services  specifying  the  nature  of  the 
emergency  and  why  the  items  or 
services  could  not  have  been  furnished 
by  an  individual  or  entity  eligible  to 
furnish  or  order  such  items  or  services. 
***** 

13.  Section  1001.3002  would  be 
amended  by  republishing  introductory 
paragraph  (b),  removing  existing 
paragraph  (b)(5)  and  adding  new 
paragraphs  (b)(5)  and  (b)(6);  and  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 
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{ 1 001 .3002    Basis  for  reinstatement 

***** 

(b)  In  making  the  reinstatement 
determination,  the  OIG  will  consider— 

***** 

(5)  Whether  the  individual  or  entity, 
during  the  period  of  exclusion,  has 
adequately  and  promptly  informed  its 
clients  or  patients  that  any  items  or 
services  provided  will  not  be 
reimbursable  under  any  Federal  health 
care  program;  and 

(6)  Whether  the  individual  or  entity 
has,  during  the  period  of  exclusion, 
submitted  claims,  or  caused  claims  to  be 
submitted  or  payment  to  be  made  by 
any  Federal  health  care  program,  for 
items  or  services  the  excluded  party 
furnished,  ordered  or  prescribed, 
including  health  care  administrative 
services. 

(c)  *  *  • 

(1)  Has  properly  reduced  his  or  her 
ownership  or  control  interest  in  the 
entity  below  5  percent; 
•        *        *        *        * 

14.  Section  1001.3003  would  be 
revised  to  read  as  follows: 

§1001.3003    Approval  of  request  for 
reinstatement 

(a)  If  the  OIG  grants  a  request  for 
reinstatement,  the  OIG  will — 

(1)  Give  written  notice  to  the 
excluded  individual  or  entity  specifying 
the  date  of  reinstatement; 

(2)  Notify  HCFA  of  the  date  of  the 
individual's  or  entity's  reinstatement; 

(3)  Notify  appropriate  Federal  and 
State  agencies  that  administer  health 
care  programs  that  the  individual  or 
entity  has  been  reinstated  into  all 
Federal  health  care  programs;  and 

(4)  To  the  extent  applicable,  give 
notice  to  others  that  were  originally 
notified  of  the  exclusion. 

(b)  A  determination  by  the  OIG  to 
reinstate  an  individual  or  entity  has  no 
effect  if  a  Federal  health  care  program 
has  imposed  a  longer  period  of 
exclusion  under  its  own  authorities. 

15.  Section  1001.3005  wovdd  be 
amended  by  revising  paragraphs  (a) 
introductory  text,  (b)  and  (d)  to  read  as 
follows: 

1 1 001 .3005    Reversed  or  vacated 
decisions. 

(a)  An  individual  or  entity  will  be 
reinstated  into  Medicare,  Medicaid  and 
other  Federal  health  care  programs 
retroactive  to  the  effective  date  of  the 
exclusion  when  such  exclusion  is  based 

on — 

***** 

(b)  If  an  individual  or  entity  is 
reinstated  in  accordance  with  paragraph 
(a)  ofthis  section,  HCFA  and  other  ' 
Federal  health  care  programs  will  make 


payment  for  services  covered  under 
such  program  that  were  furnished  or 
performed  during  the  period  of 
exclusion. 

***** 

(d)  An  action  taken  by  the  OIG  under 
this  section  will  not  require  any  other 
Federal  health  care  program  to  reinstate 
the  individual  or  entity  if  such  program 
has  imposed  an  exclusion  under  its  own 
authority. 

PART  1002— [AMENDED] 

B.  Part  1002  would  be  amended  as 
follows: 

1.  The  authority  citation  for  part  1002 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  1302, 1320a-3. 
1320a-5, 1320a-7. 1396(a)(4)(A),  1396(p)(l), 
1396a(30),  1396a(39),  1396b(a)(6). 
1396b(b)(3),  1396b(i)(2)  and  1396b(q). 

2.  Section  1002.2  would  be  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

§1002.2    General  authority. 

(a)  In  addition  to  any  other  authority 
it  may  have,  a  State  may  exclude  an 
individual  or  entity  from  participation 
in  the  Medicaid  program  for  any  reason 
for  which  the  Secretary  could  exclude 
that  individual  or  entity  irom 
participation  in  the  Medicare,  Medicaid 
and  other  Federal  health  care  programs 
under,  sections  1128, 1128A  or 
1866(^)(2)  of  the  Social  Security  Act. 


PART  1003— {AMENDED] 

C.  Part  1003  would  be  amended  as 
follows: 

1.  The  authority  citation  for  part  1003 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1302, 1320-7, 1320a- 
7a.  1320a-7e,  1320b-10. 1395dd(d)(l), 
1395mm,  1395nn(g),  1395ss(d),  1396b{m), 
11131(c)  and  11137(b)(2). 

2.  Section  1003.100  would  be 
amended  by  revising  paragraphs  (a)  and 
(b)(l)(iv),  (viii),  (x).  (xi)  and  by  adding 
(b)(l)(xii)  to  read  as  follows: 

§  1003.100    Basis  and  purpose. 

(a)  Basis.  This  part  implements 
sections  1128(c).  1128A,  1128E,  1140, 
1876(0(6),  1877(g),  1882(d)  and 
1903(m)(5)  of  the  Social  Security  Act, 
and  sections  421(c)  and  427(b)(2)  of 
Pub.  L.  99-660  (42  U.S.C.  1320a-7. 
1320a-7a.  1320a-7e.  1320a-7(c), 
1320b(10),  1395mm,  1395ss(d),  1396(m), 

.  11131(c)  and  11137(b)(2)). 

(b)  Purpose.  This  part — 

(D*  *  * 

(iv)(A)  Fail  to  report  information 
concerning  medical  malpractice 
payments  or  who  improperly  disclose. 


use  or  permit  access  to  information 
reported  imder  part  B  of  title  IV  of 
Public  Law  99-660,  and  regulations 
specified  in  45  CFR  part  60,  or 

(B)  Are  health  plans  and  fail  to  report 
information  concerning  sanctions  or 
other  adverse  actions  imposed  on 
providers  as  required  to  be  reported  to 
the  Healthcare  Integrity  and  Protection 
Data  Bank  (HIPDB)  in  accordance  with 
secdon  1128E  of  the  Act; 
***** 

(viii)  Have  submitted,  or  caused  to  be 
submitted,  certain  prohibited  claims, 
including  claims  for  services  rendered 
by  excluded  individuals  employed  by  or 
otherwise  under  contract  with  such 
person,  under  one  or  more  Federal 
health  care  programs; 
***** 

(x)  Have  collected  amoimts  that  they 
know  or  should  know  were  billed  in 
violation  of  §411.353  ofthis  title  and 
have  not  refunded  the  amounts 
collected  on  a  timely  basis; 

(xi)  Are  physicians  or  entities  that 
enter  into  an  arrangement  or  scheme 
that  they  know  or  should  know  has  as 
a  principal  purpose  the  assuring  of 
referrals  by  the  physician  to  a  particular 
entity  which,  if  made  directly,  would 
violate  the  provisions  of  §411.353  of 
this  title;  or 

(xii)  Violate  the  Federal  health  care 
programs'  anti-kickback  statute  as  set 
forth  in  section  1128B  of  the  Act. 


3.  Section  1003.102  would  be 
amended  by  revising  paragraphs  (a^(2) 
and  (b)(5);  and  by  adding  a  new 
paragraph  (b)(ll)  to  read  as  follows: 

§1003.102    Basis  for  civNnraneypenaltie* 
and  assessments. ' 

(a)*  *  * 

(2)  An  item  or  service  for  which  the 
person  knew,  or  should  have  known, 
that  the  claim  was  false  or  fraudulent, 
including  a  claim  for  any  item  or  service 
furnished  by  an  excluded  individual 
employed  by  or  otherwise  under 
contract  with  that  person; 
*        *        *    -  *        * 

(b)*  •  • 

(5)  Fails  to  report  information 
concerning — 

(i)  A  payment  made  under  an 
insurance  policy,  self-insurance  or 
otherwise,  for  the  benefit  of  a  physician, 
dentist  or  other  health  care  practitioner 
in  settlement  of,  or  in  satisfaction  in 
whole  or  in  part  of,  a  medical 
malpractice  claim  or  action  or  a 
judgment  against  such  a  physician, 
dentist  or  other  practitioner  in 
accordance  with  section  421  of  Pub.  L. 
99-660  (42  U.S.C.  11131)  and  as 
required  by  regulations  at  45  CFR  part 
60;  or 
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(ii)  An  adverse  action  required  to  be 
reported  to  the  Healthcare  Integrity  and 
Protection  Data  Bank  as  established  by 
section  221  of  Public  Law  104-191  and 
set  forth  in  section  1128E  of  the  Act. 

•  •        •        •        * 

(11)  Has  violated  section  1128B  of  the 
Act  by  unlawfully  offering,  paying, 
soliciting  or  receiving  remuneration  in 
return  for  the  referral  of  business  paid 
for  by  Medicare,  Medicaid  or  other 
Federal  health  care  programs. 

•  *       •        *        • 

4.  Section  1003.103  would  be 
amended  by  revising  paragraph  (a);  and 
by  adding  new  paragraphs  (g)  and  (h)  to 
read  as  follows: 

S  1003.103    Amount  of  penalty. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (d)  through  (h)  of  this  section, 
the  OIG  may  impose  a  penalty  of  not 
more  than  $10,000  for  each  item  or 
service  that  is  subject  to  a  determination 
under  §  1003.102. 

•  •        •        •        • 

(g)  The  OIG  may  impose  a  penalty  of 
not  more  than  $25,000  against  a  health 
plan  for  failing  to  report  information  on 
an  adverse  action  required  to  be 
reported  to  the  Healthcare  Integrity  and 
Protection  Data  Bank  in  accordance 
with  section  1128E  of  the  Act  and 
§  1003.102(b)(5)(ii)  of  this  part. 

(h)  For  eadi  violation  of 
§  1003.102(b)(ll)  of  this  part,  the  OIG 
may  impose — 

(1)  A  penalty  of  $50,000,  and 

(2)  An  assessment  of  up  to  3  times  the 
total  amount  of  remuneration  offered, 
paid,  solicited  or  received,  as  specified 
in  §  1003.104(b)  of  this  section. 

5.  Section  1003.104  would  be  revised 
to  read  as  follows: 

11003.104    Amount  of  asaassmant 

(a)  The  OIG  may  impose  an 
assessment,  where  authorized,  in 
accordance  with  §  1003.102  (except  for 
§  1003.102(b)(ll)).  of  not  more  than 
three  times  the  amoimt  claimed  for  each 
item  or  service  which  was  a  basis  for  the 
penalty.  The  assessment  is  in  lieu  of 
damages  sustained  by  the  Department  or 
a  State  because  of  that  claim. 

(b)  In  accordance  with 

§  1003.102(b)(ll),  the  OIG  may  impose 
an  assessment  of  not  more  than  three 
times  the  total  amount  of  remuneration 
offered,  paid,  solicited  or  received, 
without  regard  to  whether  a  portion  of 
such  remuneration  was  offered,  paid, 
solicited  or  received  for  a  lawful 
purpose. 

6.  Section  1003.105  would  be 
amended  by  revising  the  section 


heading,  introductory  paragraph  (a)(1) 
and  paragraph  (b)(1)  to  read  as  follows: 

§  1003.105    Exclualon  from  participation  In 
IMedlcare,  IMadlcaid  and  other  Federal 
health  care  programa. 

(a)(1)  Except  as  set  forth  in  paragraph 
(b)  of  this  section,  in  lieu  of  or  in 
addition  to  any  penalty  or  assessment, 
the  OIG  may  exclude  from  participation 
in  Medicare,  Medicaid  and  other 
Federal  health  care  programs  the 
following  persons  for  a  period  of  time 
determined  under  §  1003.107 — 
***** 

(b)(1)  (i)  With  respect  to 
determinations  under  §  1003.102(b)(2) 
or  (b)(3),  a  physician  may  not  be 
excluded  if  the  OIG  determines  that  he 
or  she  is  the  sole  conununity  physician 
or  the  sole  source  of  essential 
specialized  services  in  a  commimity. 

(ii)  With  respect  to  determinations 
under  §  1003.102(b)(5)(ii)  of  this  part,  no 
exclusion  shall  be  imposed. 
•        *        *        •        • 

7.  Section  1003.106  would  be 
amended  by  redesignating  existing 
paragraph  (a)(l)(vi)  to  read  as  new 
paragraph  (a)(l)(ix);  by  adding  new 
paragraphs  (a)(l)(vi),  (a)(l){vii)  and 
(a)(l)(viii);  and  by  revising  paragraphs 
(a)(l)(ii).  (a)(l)(iii).  (a)(l)(ix).  (a)(2)(i), 
(a)(2)(ii)  and  (a)(2)(iii)  to  read  as  follows: 

S 1 003. 1 06    Determlnationa  regarding  the 
amount  of  the  penalty  and  aaaesamenL 
(a)  Amount  of  penalty. 

(D*  •  • 

(ii)  The  degree  of  culpability  of  the 
contracting  provider,  or  the  person 
submitting  the  claim  or  request  for 
payment,  or  giving  the  information; 

(lii)  The  history  of  prior  offenses  of 
the  contracting  provider  (or  principals 
of  the  contracting  provider),  or  the 
person  submitting  the  claim  or  request 
for  pa)rment,  or  giving  the  information; 
***** 

(vi)  The  amount  of  financial  interest 
involved  with  respect  to 
§  1003.102(b)(10); 

(vii)  Whether  the  contracting  provider 
knew  of  the  exclusion  when  employing 
or  otherwise  contracting  with  an 
excluded  individual  or  entity  in 
accordance  with  §  1003.102(a)(2)  of  this 
part; 

(viii)  The  harm  to  patients  or  any 
Federal  or  State  health  care  program 
which  resulted  or  could  have  resulted 
from  the  provision  of  care  by  a  person 
or  entity  vtdth  which  the  contracting 
provider  is  expressly  prohibited  from 
contracting  under  section  1128A(a)(6)  of 
the  Act;  and 

(ix)  Such  other  matters  as  justice  may 
require. 


(2)*  *  • 

(i)  The  nature  and  circumstances  of 
the  failure  to  properly  report 
information,  or  the  improper  disclosure 
of  information,  as  required; 

(ii)  The  degree  of  culpability  of  the 
person  in  failing  to  provide  timely  and 
complete  data  or  in  improperly 
disclosing,  using  or  permitting  access  to 
information,  as  appropriate; 

(iii)  The  materiality,  or  significance  of 
omission,  of  the  information  to  be 
reported,  or  the  materiality  of  the 
improper  disclosure  of,  or  use  of,  or 
access  to  information,  as  appropriate; 

•  •        *        •        • 

8.  Section  1003.109  would  be 
amended  by  revising  introductory 
para^aph  (a)  and  paragraph  (a)(3)  to 
read  as  follows: 

S  1003.109    rtotieaofpropoaad 
determination. 

(a)  If  the  Inspector  General  proposes 
a  penalty  and,  when  applicable,  an 
assessment,  or  proposes  to  exclude  a 
respondent  from  participation  in 
Medicare,  Medicaid  and  any  other 
Federal  health  care  program,  as 
applicable,  in  accordance  with  this  part, 
he  or  she  must  deliver  or  send  by 
certified  mail,  return  receipt  requested, 
to  the  respondent,  written  notice  of  his 
or  her  intent  to  impose  a  penalty, 
assessment  and  exclusion,  as  applicable. 
The  notice  includes — 

•  *       •        •        • 

(3)  The  reason  why  such  claims, 
requests  for  payments  or  incidents 
subject  the  respondent  to  a  penalty, 
assessment  and  exclusion; 

***** 

9.  Section  1003.114  would  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§1003.114    Coliataral  eatoppaL 

(a)  Where  a  final  determination 
pertaining  to  the  respondent's  liability 
imder  §  1003.102  has  been  rendered  in 
any  proceeding  in  which  the  respondent 
was  a  party  and  had  an  opportimity  to 
be  heard,  the  respondent  shall  be  bound 
by  such  determination  in  any 
proceeding  under  this  part. 

•  *        •        •        • 

Dated:  February  6, 1998. 
June  Gibbs  Brown, 

Inspector  General,  Department  of  Health  and 
Human  Services. 

Approved:  April  6, 1998. 
Donna  E.  Sbalala, 
Secretary. 

[FR  Doc.  98-23463  Filed  8-28-98;  4:23  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

August  28, 1998. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB),  Washington,  DC  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OaO,  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s}  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  0MB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  iiiformation  unless  it 


displays  a  currently  valid  0MB  control 
number. 

National  Agricultural  Statistics  Service 

Title:  1998  Farm  and  Ranch  Irrigation 
Survey. 

OMB  Control  Number:  0535-NEW. 

Summary  of  Collection:  The  Farm  and 
Ranch  Irrigation  Survey  (FRIS)  is  an 
integral  part  of  the  1997  Census  of 
Agriculture  and  is  conducted  under  the 
Authority  of  the  Census  of  Agriculture 
Act  of  1997  (Public  Law  105-113).  This 
law  requires  the  Secretary  of  Agriculture 
and  the  National  Agricultural  Statistics 
Service  (NASS)  to  conduct  a  Census  of 
Agriculture  in  1998  and  every  fifth  year 
following  1998.  Agricultural  irrigation  is 
the  largest  single  use  of  available  U.S. 
water  supplies,  accounting  for  more 
than  two-thirds  of  all  ground-water 
withdrawals  and  more  than  84  percent 
of  all  consumptive  uses.  Therefore,  high 
quality  data  on  agricultural  water  use 
are  needed  to  help  public  and  private 
sector  officials  imderstand  and  manage 
this  important  national  resource.  NASS 
collects  information  using  the  FRIS. 

Need  and  Use  of  the  Information: 
NASS  will  collect  information  firom  the 
FRIS  on  acres  irrigated  by  land  use 
category,  acres  and  yields  of  irrigated 
and  nonirrigated  crops,  quantity  of 
water  applied  and  method  of 
application  to  selected  crops,  acres 
irrigated  and  quantity  of  water  used  by 
source,  acres  irrigated  by  type  of  water 
distribution  systems,  and  number  of 
irrigation  wells  and  pumps.  The 
primary  purpose  of  FRIS  is  to  provide 
detailed  data  relating  to  on-farm 
irrigation  activities  for  use  in  preparing 
a  wide  variety  of  water-related 
programs,  economic  models,  legislative 
initiatives,  market  analyses,  and 
feasibility  studies.  The  absence  of  FRIS 
data  would  certainly  affect  irrigation 
policy  decisions. 

Description  of  Respondents:  Farms. 

Numtner  of  Respondents:  20,000. 

Frequency  of  Responses:  Reporting: 
Other  (One  time). 

Total  Burden  Hours:  14,333. 

National  Agricultural  Statistics  Service 

Title:  1998  Census  of  Horticultural 

SDOCi&ltlGS 

OMB  Control  Number:  0535-NEW. 

Summary  of  Collection:  The  census  of 
horticultural  specialties  is  one  of  a 
series  of  census  special  studies  for  the 
Census  of  Agriculture  which  provides 
more  detailed  statistics  relating  to  a 


specific  subject.  The  census  of 
horticultural  specialties  is  an  integral 
part  of  the  1997  Census  of  Agriculture 
and  is  conducted  under  the  authority  of 
the  Census  of  Agriculture  Act  of  1997 
(Public  Law  105-113).  The  law  requires 
the  Secretary  of  Agriculture  and  the 
National  Agricultural  Statistics  Service 
(NASS)  to  conduct  a  Census  of 
Agriculture  in  1998  and  every  fifth  year 
following  1998.  Horticulture  is  one  of 
the  fastest  growing  segments  in  the 
agriculture  sector.  Horticultural  crops 
are  high  value  crops  which  farmers 
could  grow  to  diversify  their  farming 
operations,  but  more  information  about 
them  is  needed.  Horticultural  operations 
are  large  consumers  of  pesticides  and 
other  chemicals,  so  research  funding  is 
critical  to  this  industry  to  develop  more 
effective  horticultural  chemicals  or 
plants  that  are  resistant  to  common 
diseases.  NASS  will  collect  information 
on  horticulture  using  data  from  the 
census. 

Need  and  Use  of  the  Information: 
NASS  will  collect  information  horn  the 
number  and  value  of  plants  grown  and 
sold,  the  value  of  land,  buildings, 
machinery  and  equipment,  selected 
production  expenses,  irrigation, 
marketffig  channels,  hired  labor,  area 
used  for  production,  and  type  of 
structure.  The  primary  objective  of  the 
horticultural  specialties  census  is  to 
obtain  a  comprehensive  and  detailed 
picture  of  the  horticultural  sector  of  the 
economy.  Without  the  census  of 
horticultural  specialties,  government 
policy  makers  and  planners  would  lack 
valuable  information  needed  to 
accomplish  their  missions. 

Description  of  Respondents:  Farms; 
Business'\)r  other  for-profit. 

Number  of  Responaents:  47,000. 

Frequency  of  Responses:  Reporting: 
Other  (One  time). 

Total  Burden  Hours:  *6,371. 

National  Agricultural  Statistics  Service 

■  Title:  Childhood  Agricultural  Injury. 

OMB  Control  Number:  0535-NEW. 

Summary  of  Collection:  The  National 
Agricultural  Statistics  Service's  (NASS) 
primary  function  is  to  prepare  and  issue 
State  and  National  estimates  of  crop  and 
livestock  production.  NASS  has  been 
asked  by  Uie  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  to  conduct  a  childhood 
agricultural  injury  study.  Injuries  to 
children  living,  working,  or  visiting 
farms  are  the  focus  of  a  special  NIOSH 
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initiative  directed  by  Congress.  A  major 
problem  in  planning  injury  prevention 
programs  for  these  children  is  the  lack 
of  surveillance  data,  especially  for  those 
injuries  that  are  nonfatal.  For  the  study, 
an  injury  is  defined  as  any  condition 
that  results  in  one-half  day  or  more  of 
Testricted  activity  (child  missed  school, 
could  not  perform  normal  activities, 
missed  work).  A  childhood  agricultural 
injury  is  defined  as  any  injury  meeting 
this  definition  that  occurred  on  the  farm 
property  (including  homestead),  or 
occurred  while  performing  work,  either 
on  the  farm  or  off  the  farm,  associated 
with  the  farm  business.  NASS  will 
collect  information  using  a  survey. 

Need  and  Use  of  the  Information: 
NASS  will  collect  information  on  the 
estimates  of  annual  childhood 
agricultural  injury  incidence  rates, 
annual  injury  frequencies,  and 
descriptive  injury  information  for 
children  living  on,  working  on,  or 
visiting  on  farming  operations  in  the 
United  States.  Data  from  the  survey  will 
provide  a  source  of  consistent 
information  which  NIOSH  can 
effectively  target  funds  appropriated  by 
Congress  for  the  prevention  of 
childhood  agricultural  injuries. 

Description  of  Responaents:  Farms. 

Number  of  Respondents:  42,500. 

Frequency  of  Responses:  Reporting: 
Other  (One  time). 

Total  Burden  Hours:  2,125. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  7  CFR  ^19.76  Exotic  Bee 
Diseases  and  Parasites,  7  CFR  322 
Honeybees  and  Honeybee  Semen. 

OMB  Control  Number:  0579-0072 

Summary  of  Collection:  The 
Honeybee  Act  of  1922  (Title  7,  Chapter 
11)  was  created  to  prevent  the 
introduction  and  spread  of  diseases  and 
parasites  harmful  to  honeybees,  and  the 
introduction  of  genetically  undesirable 
plasm  of  honeybees.  The  introduction 
and  establishment  of  new  honeybee 
diseases,  parasites,  and  undesirable 
honeybee  strains  in  the  United  States 
could  cause  multimillion  dollar  losses 
to  American  agriculture.  Diseases  and 
parasites  can  weaken  or  kill  honeybees, 
thereby  causing  substantial  reductions 
in  the  production  of  honey  and  other 
honeybee  products,  as  well  as  a 
reduction  in  pollination  activity. 
Section  281c  of  the  Honeybee  Act 
provides  that  honeybees  and  honeybee 
semen  can  only  be  imported  into  the 
United  States  under  rules  and 
regulations  prescribed  by  the  Secretary 
of  Agriculture  and  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS). 
Anyone  who  seeks  to  import  honeybees, 
honeybee  semen,  or  articles  that  could 


harbor  diseases  or  parasites  of 
honeybees  must  apply  to  APHIS  for  an 
import  permit.  APHIS  will  collect 
various  pieces  of  information 
concerning  the  nature  and  point  of 
origin  of  the  items  to  be  imported  using 
a  number  of  forms  and  documents. 

Need  and  Use  the  Information:  APHIS 
will  collect  information  fi-om  importers 
such  as  name,  address,  telephone 
number;  the  quantity  and  kinds  of 
articles  intended  for  import;  the  amount 
of  semen  to  be  imported;  the  species  or 
subspecies  of  honeybee  from  which  the 
semen  was  collected;  the  country  or 
locality  or  origin;  the  intended  port  of 
entry  in  the  United  States;  the  means  of 
transportation;  and  the  expected  date  of 
arrival.  The  information  is  needed  to 
determine  if  the  honeybee  semen  or 
restricted  articles  are  eligible  for 
importation  into  the  United  States,  and 
under  what  conditions  (i.e.,  necessary 
treatment,  appropriate  shipping 
containers,  proper  port  of  entry,  etc.). 

Discription  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Farms;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  91. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  31. 

Food  and  Nutrition  Service 

Title:  Requisition  for  Food  Coupon 
Books. 

OMB  Control  Number:  0584-0022. 

Summary  of  Collection:  The  Food 
Stamp  Act  of  1977  requires  the 
Secretary  and  the  Food  and  Nutrition 
Service  (FNS)  to  prescribe  appropriate 
procedures  for  the  delivery  of  food 
coupon  books  to  coupon  issuers  and  for 
the  subsequent  controls  to  be  placed 
over  such  coupons  by  coupon  issuers  in 
order  to  ensure  adequate  accountability. 
The  regulations  at  7  CFR  274.7  and 
274.8  require  State  agencies  to  estabUsh 
coupon  inventory  management  systems 
which  include  proper  control  and 
security  procedures  as  well  as 
procedures  for  ordering  coupon  books 
and  shipping  books  within  the  State. 
These  procedures  also  provide  an 
orderly  mechanism  for  States  to  order 
new  supplies  of  food  coupon  books. 
FNS  will  collect  information  using  Form 
FNS-260,  Requisition  of  Food  Coupon 
Books,  to  determine  what  State  needs 
additional  coupon  books  and  the  details 
of  their  order. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  to  determine 
how  many  coupon  books  to  order,  what 
denominations  and  when  to  order  more 
coupon  books  in  order  to  provide  State 
agencies  with  inventories  that  will  be 


adequate  to  issue  program  benefits  to 
households  on  a  monthly  basis. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government. 

Number  of  respondents:  1,000. 

Frequency  or  Responses:  Reporting: 
On  Occasion. 

total  Burden  Hours:  3,000. 

Food  and  Nutrition  Service 

Title:  Determining  Eligibility  for  Free 
and  Reduced  Price  Meals  and  Free  Milk. 

OMB  Control  Numbet:  0584-0026. 

Summary  of  Collection:  The  Personal 
Responsibility  and  Work  Opportunity 
Act  of  1996,  PubHc  Law  104-193,  was 
enacted  on  August  22, 1996.  This  statute 
amended  the  National  School  Limch 
Act  to  remove  all  references  to  the 
automatic  bee  meal  eligibility  of 
children  from  assistance  units  receiving 
benefits  under  Aid  to  Families  with 
Dependent  Children  (AFDC).  In  its 
place.  Congress  established  automatic 
eligibility  for  children  receiving  benefits 
under  the  Statp  program  funded  under 
part  A  of  title  IV  of  the  Social  Secuxity 
Act  (generally  known  as  Temporary 
Assistance  of  Needy  Families  (TANF)), 
provided  that  the  eligibility  criteria  for 
the  State's  TANF  program  are 
comparable  to  or  more  restrictive  than 
the  standards  for  the  AFDC  program  it 
replaced.  Because  States  have  latitude 
in  the  way  they  administer  TANF,  the 
Secretary  is  requesting  State  agencies,  in 
cooperation  with  the  agency 
administering  TANF,  to  make 
comparison  and  inform  the  Secretary  of 
their  determination. 

Afeed  and  Use  of  the  Information:  The 
Food  and  Nutrition  Service  (FNS)  is 
requiring  each  State  agency  to  notify  the 
appropriate  FNS  regional  office,  in 
writing,  whether  the  TANF  program  in 
their  State  is  comparable  to  or  more 
restrictive  than  their  AFDC  program, 
and  indicate  the  information  used  to 
make  the  comparison.  This  information 
is  required  in  order  to  facilitate  the 
delivery  of  the  Federal  benefits  to 
eligible  beneficicuies. 

Description  of  Respondents: 
Individuals  or  households;  Not-for- 
profit  institutions;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  4,260,648. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Biennially; 
Annually;  Other  (Triennially). 

Total  Burden  Hours:  1,028,149. 

Risk  Management  Agency 

Title:  Multiple  Peril  Crop  Insurance. 

OMB  Control  Number:  0563-0053. 

Summary  of  Collection:  The  Federal 
Crop  Insurance  Corporation  (FCIC) 
provides  for  a  nationwide  crop 
insurance  program.  The  Federal  Crop 
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Insurance  Act,  as  amended  in  1994  and 
1996,  estabhshed  the  crop  insurance 
program  to  be  the  principal  tool  for  risk 
management  by  producers  of  farm 
products.  The  current  regulations  and 
insurance  provisions  require  the 
collection  of  a  wide  range  of 
information  through  various  forms  that 
are  categorized  as  either  sales 
documents  or  notices  of  damage  and 
claim.  The  information  collected  is  used 
in  part  to  establish  insurance  coverage, 
premiums,  payments,  indemnities  and 
allow  for  other  program  and 
administrative  operations.  The  Risk 
Management  Agency  (RMA)  on  behalf  of 
FCIC  is  proposing  to  modify  regulations 
implementing  the  Grape  Crop  Insurance 
Provisions.  The  proposed  changes  will 
(1)  Allow  grape  producers  in  Idaho, 
Oregon,  and  Washington  to  select  one 
price  election  and  one  coverage  level  for 
each  varietal  group  specified  in  the 
Special  Provisions;  and  (2)  provide  year- 
roimd  coverage  in  California,  Idaho, 
Mississippi,  Oregon,  Texas  and 
Washington  for  insureds  with  no  break 
in  coverage  from  the  prior  crop  year.  No 
changes  are  proposed  to  the  existing 
forms  and  no  additional  burden  is 
anticipated  due  to  these  proposed 
changes. 

Need  and  Use  of  the  Information:  The 
current  regulations  and  insurance 
provisions  require  the  collection  of  a 
wide  range  of  information  that  is  used 
to  in  part  to  establish  insurance 
coverage,  premiums,  payments, 
indemnities  and  allow  for  other  program 
and  administrative  operations.  This 
information  is  also  used  to  create  an 
information  data  base  to  support 
continued  development  and 
improvements  in  crop  insurance 
products  available  to  producers  and  to 
strengthen  the  insurance  program 
overall. 

Description  of  Respondents:  Farms', 
Business  or  other  for-profit. 

Number  ttf  Respondents:  4,514. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Aimually. 

Total  Burden  Hours:  1,092,849. 

Risk  Management  Agency 

Title:  Multiple  Peril  Crop  Insurance. 

OMB  Control  Number:  0S63-0053. 

Summary  of  Collection:  The  Federal 
Crop  Insurance  Corporation  (FCIC) 
provides  for  a  nationwide  crop 
insurance  program.  The  Federal  Crop 
Insurance  Act,  as  amended  in  1994  and 
1996,  established  the  crop  insurance 
program  to  be  the  principal  tool  for  risk 
management  by  producers  of  farm 
products.  The  ciurent  regulations  and 
insurance  provisions  require  the 
collection  of  a  wide  range  of 
information  through  various  forms  that 


are  categorized  as  either  sales 
documents  or  notices  of  damage  and 
claim.  The  information  collected  is  used 
in  part  to  establish  insurance  coverage, 
premiums,  payments,  indemnities  and 
allow  for  othpr  program  and 
administrative  operations.  The  Risk 
Management  Agency  (RMA)  on  behalf  of 
FCIC  is  proposing  to  modify  regulations 
implementing  the  Cotton  and  ELS 
Cotton  Crop  Insurance  Provisions.  The 
proposed  changes  will  (1)  Provide  a 
replant  payment;  (2)  revise  the 
provision  used  to  determine  the  amount 
of  production  to  count  for  cotton  and 
ELS  cotton  that  is  eligible  for  quality 
adjustments;  and  (3)  provide  a 
prevented  planting  coverage  level  of  50 
percent  for  cotton  and  ELS  cotton  for 
the  1999  and  subsequent  crop  years. 
The  burden  associated  with  this 
collection  will  decrease  due  to  fev>rer 
insured  and  respondents. 

Need  and  Use  of  the  Information:  The 
current.regulations  and  insiu^nce 
provisions  require  the  collection  of  a 
wide  range  of  information  that  is  used 
in  part  to  establish  insurance  coverage, 
premiums,  payments,  indemnities  and 
allow  for  other  program  and 
administrative  operations.  This 
information  is  also  used  to  create  an 
information  data  base  to  support 
continued  development  and 
improvements  in  crop  insurance 
products  available  to  producers  and  to 
strengthen  the  insurance  program 
overall. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit. 

Number  of  Respondents:  1,599,244. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Annually. 

Total  Burden  Hours:  1,126,103. 

National  Agricultural  Statistics  Service 

Title:  Wildlife  Damage. 

OMB  Control  Number:  0535-0217. 

Summary  of  Collection:  The  National 
Agricultural  Statistics  Service's  (NASS) 
primary  function  is  to  prepare  and  issue 
current  official  state  and  national 
estimates  of  crop  and  livestock 
production,  disposition,  and  prices. 
Auxiliary  services  such  as  statistical 
consultation,  data  collection,  summary 
tabulation,  and  analysis  are  performed 
for  other  Federal  and  state  agencies  on 
a  reimbursable  basis  as  the  need  arises. 
NASS  has  entered  into  an  agreement 
with  the  Animal  and  Plant  Health 
Inspection  Services  (APHIS)  to  conduct 
nationwide  sample  surveys  of  selected 
fruit,  nut  and  berry  producers  for  the 
purpose  of  assessing  the  true  incidence, 
extent,  specific  cause,  and  monetary 
value  of  agricultural  product  and 
resource  losses  caused  by  vertebrate 
wildlife.  APHIS  and  NASS  have  entered 


into  this  agreement  in  direct  response  to 
specific  recommendations  to  APHIS  by 
the  National  Animal  Damage  Control 
Advisory  Committee  (NAIXIAC)  in 
recognition  of  the  present  lack  of 
current  information  available  to  the 
APHIS'  Wildlife  Service,  for  use  in 
strategic  planning.  NASS  will  collect     ^ 
information  using  a  sampling  survey. 

Need  and  Use  of  the  Information: 
NASS  will  collect  information  on  the 
development  of  valid  statistical  data 
reflecting  the  percentage  of  fruit,  nut, 
and  berry  growers  experiencing  losses  of 
products  or  resources  and  the  total 
dollar  losses  at  the  national  level  caused 
by  vertebrate  wildlife.  Goals  of  the 
survey  are  to  assess  the  agricultural 
commimity's  use  and  name  recognition' 
of  the  Wildlife  Service  program  at  a 
regional  level,  and  provide  accurate 
measurement  of  wildlife  damage  to 
agricultural  products  for  use  in  long 
range  planning  and  fund  allocation. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  15.000. 

Frequency  of  Responses:  Reporting: 
Other  (One  time). 

Total  Burden  Hours:  1,875. 

Farm  Service  Agency 

Title:  Implementation  of  Preferred 
Lender  Program  and  Streamlining  of 
Guaranteed  Regulations. 

OMB  Control  Number:  0560-0155. 

Summary  of  Collection:  The 
Consolidated  Farm  and  Rural 
Development  Act  (CONACT)  authorizes 
the  Secretary  of  Agriculture  to  make  and 
service  loans  guaranteed  by  the  Farm 
Service  Agency  (FSA)  to  eligible  fanners 
and  ranchers.  The  Secretary  is 
authorized  to  define  the  character, 
scope,  and  frequency  of  information 
required  to  be  collected.  The  law 
requires  that  certain  policies  be  verified 
by  FSA  to  assure  that  farmers  and 
ranchers,  joint  operators,  farm 
cooperatives,  private  domestic 
corporations  and  partnerships  that  are 
controlled  by  farmers  and  ranchers 
engaged  primarily  and  directly  in 
farming  or  ranching  in  the  United  States 
..  comply  with  such  policies  in  order  to 
obtain  the  requested  assistance.  FSA 
will  use  several  forms  to  coHect 
information  from  lenders  and  loan 
applicants. 

Afeed  and  Use  of  the  Information:  FSA 
will  collect  information  on  the 
characteristics  of  the  borrower,  the 
purpose  for  which  loan  funds  will  be 
sued,  the  proposed  security  for  the  loan, 
and  the  proposed  terms  and  conditions 
of  the  loan  request,  verification  of  debt 
and  income,  cash  flow,  financial  and 
production  history.  This  information 
collection  pertains  primarily  to  the 
gathering  of  data  to  secure  and 
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document  decisions  regarding  FSA 
guaranteed  faim  loans. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Farms. 

Number  of  Respondents:  1 6, 750. 

Frequency  of  Responses:  Reporting: 
On  occasion;  Semi-annually. 

Total  Burden  Hours:  197,962. 

National  Agricultural  Statistics  Service 

Title:  Mink  Survey. 

OMB  Control  Number:  0535-0212. 

Summary  of  Collection:  The  National 
Agricultural  Statistics  Service's  (NASS) 
primary  function  is  to  prepare  and  issue 
state  and  national  estimates  of  crop  and 
livestock  production.  Statistics  on  mink 
production  are  published  for  the  15 
major  states  that  account  for  95  percent 
of  the  U.S.  production.  Estimates  for  the 
remaining  States  are  published  in  a 
corhbined  "all  other  states"  category. 
There  is  no  other  source  for  this  type  of 
information.  General  authority  for  these 
data  collection  activities  is  granted 
under  U.S.  Code  Title  7.  Section  2204. 
This  statute  specifies  that  "The 
Secretary  of  Agriculture  shall  procure 
and  preserve  all  information  concerning 
agriculture  which  can  be  obtain  *  *  * 
by  the  collecting  of  statistics  *  *  *  and 
shall  distribute  them  among 
agriculturists".  NASS  will  use  a  survey 
to  collect  information. 

Need  and  Use  of  the  Information: 
NASS  will  collect  information  on  mink 
pelts  produced  by  color,  number  of 
females  bred  to  produce  kits  the 
following  year,  number  of  mink  fanns, 
average  marketing  price,  and  the  value 
of  pelts  produced.  The  data  is 
disseminated  by  NASS  in  the  Mink 
Report  and  is  used  by  the  U.S. 
Government  and  other  special  interest 
groups. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  425. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  71. 

National  Agricultural  Statistics  Service 

Title:  Livestock  Survey. 

OMB  Control  Number:  0535-0005. 

Summary  of  Collection:  The  National 
Agricultural  Statistics  Service's  (NASS) 
primary  function  is  to  prepare  and  issue 
current  official  State  and  National 
estimates  of  crop  and  livestock 
production.  General  authority  for  data 
collection  is  granted  under  U.S.  Code, 
Title  7,  Section  2204.  This  statute 
specifies  that  "The  Secretary  of 
Agriculture  shall  procure  and  preserve 
all  information  concerning  agriculture 
which  can  be  obtain  *  *  *  by  the 
collection  of  statistics  *  *  *  and  shall 
distribute  them  among  agriculturists." 


The  Livestock  survey  is  conducted 
annually  to  estimate  livestock  totals  at 
state  and  county  levels.  Information 
firom  federally  and  non-federally 
inspected  slaughter  plants  is  used  to 
estimate  total  red  meat  production. 
NASS  will  use  a  survey  to  collect 
information. 

Need  and  Use  of  the  Information: 
NASS  will  collection  information  on  the 
number  of  head  slaughtered  plus  live 
and  dressed  weights  of  beef,  veal,  pork, 
lamb,  mutton,  goats,  and  equine. 
Accurate  and  timely  livestock  estimates 
provide  USDA  and  the  livestock 
industry  with  basic  data  to  project 
future  meat  supplies  and  producer 
prices.  Agricultural  economists  in  both 
the  public  and  private  sectors  use  this 
information  in  economic  analysis  and 
research. 

Description  of  Respondents:  Farms; 
Not  for  profit  institutions. 

Number  of  Respondents:  43,184. 

Frequency  of  Responses:  Reporting: 
Weekly;  Monthly;  Annually. 

Total  Burden  Hours:  21 ,659. 

Farm  Service  Agency 

Title:  Certification  of  Use  or  Nonuse 
of  Insecticide/Herbicide  or  Other 
Growth  Regulators  on  Peanuts. 

OMB  Control  Number:  0560-NEW. 

Summary  of  Collection:  Provisions  of 
the  peanut  poundage  quota  program  are 
issued  in  accordance  with  the 
Agricultural  Adjustment  Act  of  1938 
and  are  applicable  to  the  1996  through 
2002  crops  of  peanuts.  In  accordance 
with  program  provisions  foimd  at  7  CFR 
Part  729,  peanut  producers  must  certify 
if  growth  regulators  has  been  used  on 
the  crop  of  peanuts  planted.  FSA  will- 
collect  information  regarding  this 
certification  using  form  FSA  1016. 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  to  monitor  and 
enforce  the  requirements  for  entering 
peanuts  into  the  domestic  edible 
market.  The  information  collected  will 
be  used  by  FSA  State  and  Coimty  office 
persoimel  as  proof  of  use  or  nonuse  of 
growth  regulators  on  peanuts.  In  the 
event  a  violation  occurs  where  the 
producer  certifies  to  not  using  the 
growth  regulators  and  the  peanuts  are 
later  discovered  to  have  been  produced 
in  violation  of  the  certification,  the 
completed  (certified)  form  will  be  sued 
by  FSA,  the  Agricultiu^l  Marketing 
Service,  and  the  Applicable  Peanut  Area 
Associations,  which  are  contractors  of 
the  agency,  to  determine  penalty 
amounts,  if  applicable,  or  any  other 
appropriate  actions.  Producers  found  in 
violation  of  the  certification  will  not  be 
eligible  for  price  support  and  the  subject 
peanuts  will  not  be  allowed  to  enter  the 
domestic  edible  market. 


Description  of  Respondents:  Farms; 
Individuals  or  households. 

Number  of  .Respondents:  59,437, 

Frequency  of  Responses:  Reporting: 
Aimually. 

Total  Burden  Hours:  10,104. 

Emergency  approval  for  this 
information  collection  has  been 
requested  by  August  31, 1998. 

Farm  Service  Agency 

Title:  Verification  of  Debts  and  Assets. 

OMB  Control  Number:  0560-0166. 

Summary  of  Collection:  The  Federal 
Claims  Collection  Standards  (4  CFR  part 
101  through  105)  in  conjunction  with 
the  provisions  of  7  CFR  part  1956, 
subpart  B,  provide  authority  for  the 
Farm  Service  Agency  (FSA)  to  access 
confidential  financial  data  to  doomient 
the  propriety  of  the  agency's  decision  to 
forgive  debt.  The  Office  of  the  Inspector 
General  (OIG)  has  noted  that  FSA  debt 
settlement  policies  and  procedures  do 
not  address  the  verification  of  cash, 
bank  deposits,  investments  and  other 
current  assets.  7  CFR  part  1956  subpart 
B  requires  a  borrower  that  has  requested 
debt  settlement  to  provide  acou-ate  and 
complete  financial  information. 
Accordingly,  FSA  form  440-32  has  been 
modified  to  collect  this  information. 

Need  And  Use  Of  The  Information: 
FSA  will  collect  information  using  form 
FSA  440-32  to  verify  assets  in 
consideration  of  requests  for  debt 
forgiveness.  The  local  servicing  officials 
who  are  preparing  the  debt  settlement 
application  and  its  supporting 
docimients  will  include  the  information 
provided  on  this  form,  if  any,  in  their 
analysis  of  the  validity  of  the  borrower's 
settlement  offer.  This  will  reduce  the 
likelihood  of  the  government  forgiving 
debt  when  the  debtor  has  the  ability  to 
pay  a  portion. 

Description  of  Respondents:  Bu^ness 
or  other  for-profit;  Farms;  Federal 
Government. 

Number  of  Respondents:  43,310. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  11.411. 

Coc^ierative  State  Research,  Education, 
and  Extension  Service 

Title:  Food  and  Agricultural  Sciences 
National  Needs  Graduate  Fellowships 
Grants  Program  Application  Guidelines. 

OMB  Control  Number:  0524-0024. 

Summary  gf  Collection:  The  Office  of 
Higher  Education  Programs  (HEP), 
Science  and  Education  Resources 
Division  (SERD),  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES).  conducts  a  program 
of  competitive  institutional  graduate 
fellowships  grants  to  help  meet  the 
Nation's  needs  for  food  and  agricultural 


Federal  Register / Vol.  63,  No.  170 /Wednesday,  September  2,  1998 /Notices 


46749 


scientific  and  professional  expertise. 
These  fellowships  are  intended  to 
encourage  outstanding  students  to 
pursue  and  complete  a  graduate  degree 
in  an  area  of  the  food  and  agricultural 
sciences  for  which  development  of 
scientific  expertise  is  designated  by 
HEP-CSREES  as  a  national  need.  This 
program  is  authorized  by  section 
1417(b)(6)  of  the  National  Agricultural 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977.  CSREES  will  collect 
information  using  several  forms  before 
grants  can  be  awarded. 

Need  And  Use  Of  The  Information: 
CSREES  will  collect  information  on  the 
identification  of  the  national  needs  to  be 
addressed,  description  of  the  fellow's 
proposed  program  study,  description  of 
the  institution's  academic  and  research 
competencies,  plans  for  recruiting 
fellows,  pertinent  faculty  vitae,  a  budget 
request,  and  other  relevant  information. 
The  purposes  of  the  information 
requested  are  for  USDA  recordkeeping, 
proposal  evaluation,  and  administration 
of  the  National  Needs  Graduate 
Fellowships  Grants  Programs.  Some  of 
the  information  will  be  used  to  respond 
to  inquiries  from  Congress,  other 
Government  agencies,  and  the  grantee 
community. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Individuals  or 
households;  State,  Local,  or  Tribal 
Government. 

Number  of  Respondents:  400. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  9,458. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Environment  Monitoring  Form. 

OMB  Control  Number:  0579-0117. 

Summary  of  Collection:  The  mission 
of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  to  provide 
leadership  in  ensuring  the  health  and 
care  of  animals  and  plants,  to  improve 
agricultural  productivity  and 
competitiveness,  and  to  contribute  to 
the  national  economy  and  the  public 
health.  The  National  Environmental 
Policy  Act  (NEPA),  42  U.S.C.  4321  et 
seq.  wad  the  regulations  of  the  Council 
on  Environmental  Quality,  which 
implements  the  procedural  aspects  of 
NEPA  (40  CFR  1500-1508)  requires 
APHIS  to  implement  environmental 
monitoring  for  certain  activities 
conducted  for  pest  and  disease,  control 
and  eradication  programs.  APHIS  Form 
2060,  Environmental  Monitoring  Form, 
will  be  used  to  collect  information 
concerning  the  effects  of  pesticide  use 
in  sensitive  habitats. 

Need  And  Use  Of  The  Information: 
APHIS  will  collect  information  on  the 


kind  of  pesticide  used,  the  date  of 
application,  the  location  where  samples 
are  collected,  a  description  of  the 
samples,  and  the  environmental 
conditions  at  the  collection  site 
including  wind  speed  and  direction, 
temperature,  humidity,  amount  of  - 
rainfall,  and  topography.  The 
supporting  information  contained  on 
the  APHIS  Form  2060  is  vital  for 
interpreting  the  laboratory  test  APHIS 
conducts  on  collected  samples.  Also  if 
a  given  sample  was  not  accompanied  by 
the  form,  APHIS  would  have  no  way  of 
knowing  which  site  the  sample  was 
taken. 

Description  of  Respondents:  Federal 
Government;  Individual  or  households; 
Farms. 

Number  of  Respondents:  15. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  150. 
Nancy  B.  Sternberg. 

Departmental  Information  Clearance  Officer 
[FR  Doc.  98-23649  Filed  9-1-98;  8:4&'aml 
SKIING  0006  3410-01-M 


DEPARTMErfT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request — Study  of  the 
Implementation  of  the  School  Meals 
Initiative  for  Healthy  Children 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Food  and 
Nutrition  Service's  intention  to  request 
Office  of  Management  and  Budget 
approval  of  the  Study  of  the 
Implementation  of  the  School  Meals 
Initiative  for  Healthy  Children. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  November  2, 1998. 
ADDRESSES:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 


automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Alberta  C.  Frost,  Director,  Office  of 
Analysis  and  Evaluation,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 

All  responses  to  this'notice  will  be         f 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will  also 
become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  fom^s  should  be  directed  to 
Alberta  C.  Frost,  (703)  305-2117. 
SUPPLEMENTARY  INFORMATION: 

Title:  The  Study  of  the 
Implementation  of  the  School  Meals 
Initiative  for  Healthy  Children. 

OMB  Number:  0584-0485. 

Expiration  Date:  10/31/2000. 

Type  of  Request:  New  collection  of 
information  for  second  year  of  study. 

Abstract:  The  Study  of  the 
Implementation  of  the  School  Meals 
hiitiative  (SMI)  for  Healthy  Children  is 
a  three-year  study  designed  to  collect 
information  needed  to  address  current 
policy  issues  including  those  associated 
with  the  School  Meals  Initiative  for 
Healthy  Children  and  Team  Nutrition.  A 
major  part  of  this  study  is  intended  to 
provide  the  Food  and  Nutrition  Service 
(FNS)  with  descriptive  data  on  the 
status  of  School  Food  Authorities' 
(SFAs)  implementation  of  the  School 
Meals  Initiative  for  Healthy  Children 
and  the  changes  that  have  occuired  in 
the  food  service  operations  as  a  result  of 
implementing  this  new  regulation.  FNS 
will  examine  trends  in  SMI 
implementation  and  characteristics  of 
SFAs  implementing  certain  elements  of 
SMI  and  Team  Nutrition. 

A  nationally  representative  sample  of 
approximately  2.250  public  school 
districts  was  selected  in  1997  to 
participate  in  a  three-year  longitudinal 
survey  which  began  in  School  Year 
1997-98.  Data  is  being  collected  from 
the  SFA  directors  using  a  mixed  mode 
approach  of  mail/telephone  surveys. 
The  study  combines  elements  of 
longitudinal  research  and  cross- 
sectional  siuveys.  A  brief  telephone 
survey  of  all  State  Child  Nutrition 
Directors  will  be  included  each  year. 
This  request  for  OMB  approved  is  for  the 
second  year  data  collection 
instrumentation  only.  A  separate  OMB 
package  will  be  submitted  for  data 
collection  instruments  in  the  third  year. 
Estimates  of  burden  shown  below  are 
based  upon  field  experience  firom  the 
first  year  of  data  collection. 
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Estimate  of  Burden:  Public  reporting 
burden  is  estimated  to  range  between  45 
and  60  minutes  for  School  Food  Service 
Authority  directors;  and  range  between 
20  and  30  minutes  for  State  Child 
Nutrition  directors; 

Respondents:  State  Child  Nutrition 
directors  will  be  asked  to  respond  to  a 
brief  telephone  survey.  SFA  directors 
will  be  asked  to  respond  to  a  self- 
administered  mail  survey  with 
telephone  follow-up. 

Estimated  Number  of  Respondents:  50 
State  Child  Nutrition  directors,  2,250 
SFA  directors. 

Estimated  Number  of  Responses  per 
Respondent:  One. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,850  hours.v 

Dated:  August  27. 1998. 
George  A.  Braley, 

Acting  Administrator,  Food  and  Nutrition 

Service. 

[FR  Doc.  98-23577  Filed  9-1-98;  8:45  am] 

BILUNO  CODE  3410-30-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Middle  Fork  Weiser  River  Watershed 
Project,  Payette  National  Forest, 
Adams  County,  Idaho 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  Intent  to  Prepare 
Environmental  Impact  Statement. 

summary:  The  Payette  National  Foreist  is 
proposing  timber  harvest,  prescribed 
fire,  and  road  removal  to  enhance  forest 
and  watershed  conditions  in  the  Middle 
Fork  Weiser  River  Watershed  on  the 
Council  Ranger  District.  The  50.000  acre 
watershed  extends  from  No  Business 
Mountain  to  the  confluence  of  Fall 
Creek  and  the  Middle  Fork  Weiser  River 
about  6  miles  southeast  of  Council, 
Idaho. 

DATES:  The  Forest  Service  expects  to 
release  a  Draft  Environmental  Impact 
Statement  for  the  Middle  Fork  Weiser 
River  Watershed  Project  in  December 
1998.  A  Final  EIS  and  Record  of 
Decision  are  expected  in  February  1999. 
ADDRESSES:  Written  comments  or 
requests  for  the  above  documents  can  be 
sent  to  David  Alexander,  Forest 
Supervisor,  Payette  National  Forest, 
P.O.  Box  1026,  McCall,  Idaho  83638. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  project 
should  be  directed  to  Sue  Douglas, 
Team  Leader  (208)  253-0169;  or  John 
Baglien.^cting  Council  District  Ranger, 
(208)  549-4201. 

SUPPLEMENTARY  INFORMATION:  The 
Proposed  Action  (Alternative  B)  would 


harvest  timber  on  approximately  2,900 
acres.  On  an  estimated  1,190  acres, 
understory  trees  would  be  selectively 
removed,  favoring  the  retention  of 
ponderosa  pine,  western  larch,  and 
Douglas-fir.  Large  overstory  trees  of 
these  species  would  generally  be 
retained.  About  790  acres  of  immature 
forests  would  be  selectively  thinned  to 
accelerate  the  growth  of  the  remaining 
trees,  allowing  these  forests  to  reach  a 
larger  size  sooner.  Approximately  880 
acres  of  lodgepole  pine,  subalpine  fir,  or 
grand  fir  would  be  converted  to 
younger-aged  forests  through  harvest 
and  planting. 

Most  of  the  area  would  be  logged 
using  ground-based  systems.  An 
estimated  200  acres  would  be  logged 
using  helicopters  and  500  acres  would 
be  logged  with  skyline  systems. 

Timber  harvest  would  require  7  miles 
of  new  road  construction.  No  road 
building  or  harvest  activities  would 
occur  in  the  Council  Mountain  roadless 
area.  Approximately  19  miles  of  roads 
would  be  decommissioned  and  9  stream 
crossings  removed  or  improved  to 
benefit  watershed  conditions  and  fish 
and  wildlife  habitat  as  part  of  the  timber 
sale  contract.  An  additional  60  miles  of 
road  would  be  decommissioned  with 
appropriated  money  or  as  part  of  the 
nonessential  Knudsen-Vandenberg  (KV) 
projects. 

Broadcast  burning  on  700  acres  and 
piling  and  burning  of  logging  slash  on 
500  acres  would  reduce  existing  and 
created  fuels  or  prepare  the  site  for    . 
planting.  Planted  or  natural 
regeneration,  primarily  of  ponderosa 
pine,  Douglas-fir,  or  western  larch, 
woi^d  occur  on  an  estimated  900  acres. 

In  addition,  prescribed  fire  activities 
would  occur  on  500  acres  of  open 
ponderosa  pine  forests,  300  acres  of  dry 
Douglas  fir  forests,  lt400  acres  of  aspen 
communities,  and  2,000  acres  of  grass/ 
shrubland  to  enhance  plant  growth  and 
diversity. 

Standard  INFISH  Riparian  Habitat 
Conservation  Area  (RHCA)  buffers 
would  be  established  throughout  the 
project  area.  Areas  identified  as  RHCAs 
would  be  excluded  fi-om  timber  harvest. 
Key  wildlife  habitats,  including 
northern  goshawk  post-fledgling  areas, 
flammulated  owl  habitat,  and  elk  travel 
corridors  would  be  maintained. 

Members  of  the  public,  organizations, 
and  government  agencies  were  involved 
in  the  watershed  analysis  through 
meetings  and  field  reviews.  This 
scoping  document  provides  another 
level  of  involvement.  The  Forest  Service 
is  conducting  scoping  for  issues  the 
environmental  analysis  should  address. 

During  the  preliminary  analysis  the 
team  identified  two  issues  to  explore 


further.  (1)  Will  thinning  old  trees 
improve  the  resilience  of  the  remaining 
old  structure  trees?  Is  the  economic 
benefit  of  thinning  old  trees  essential  to 
pay  for  other  desired  improvements?  (2) 
Is  it  possible  to  enhance  near  term 
economics  and  benefit  the  watershed  as 
a  whole  through  longer  return  intervals 
by  treating  additional  acres  at  this  time? 
These  issues,  in  addition  to  others 
brought  forward  through  the  scoping 
process  will  be  more  fully  developed  in 
evaluating  the  proposed  action.  If 
appropriate,  alternatives  will  be 
developed  to  address  them  in  the 
analysis  process. 

Comments 

Comments  on  the  Proposed  Action 
and  the  analysis  should  be  received  in 
writing  on  or  before  October  5, 1998. 
Send  comments  to  Forest  Supervisor, 
Payette  National  Forest,  P.O.  Box  1026, 
McCall.  ID  83638;  telephone  (208)  634- 
0700;  FAX  (208)  634-0744. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  and  agency  to  the 
reviewer's  position  and  contentions 
[Vermont  Yankee  Nuclear  Power  Corp. 
V.  M?I>C,  435  U.S.  519,  553  (1978)]. 
Also,  environmental  objections  that 
could  be  raised  at  the  Draft 
Environmental  Impact  Statement  stage 
but  that  are  not  raised  tmtil  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts  [City  of  Angoon 
v.  Model,  803  F.2d  1016, 1002  (9th  Cir,. 
1986);  and  Wisconsin  Heritages.  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980)).  Because  of  these  court 
rulings,  it  is  important  that  those 
interested  in  this  Proposed  Action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
raised  by  the  Proposed  Action, 
comments  should  be  as  specific  as 
possible. 

Responsible  Official:  David  F. 
Alexander,  Forest  Supervisor,  Payette 
National  Forest,  P.O.  Box  1026, 106 
West  Park,  McCall,  ID  83638. 
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Dated:  August  29. 1998. 
David  F.  Alexander. 

Forest  Supervisor 

[FR  Doc.  98-23651  Filed  9-1-98;  8:45  am] 

BKiJNO  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Klamath  Provincial  Advisory 
Committee  (PAC) 

agency:  Forest  Service,  USDA. 

ACTION:  Nodce  of  meeting. 

SUMMARY:  The  Klamath  Provincial 
Advisory  Committee  will  meet  on 
September  10, 1998  at  the  Del  Norte 
County  Fairgrounds  Arts  and  Crafts 
Building,  421  Highway  lOlN,  Crescent 
City,  California.  On  September  10,  the 
meeting  will  begin  at  8:00  am  and 
adjourn  at  5:00  pm.  (The  Klamath  PAC 
will  be  meeting  on  September  9  for  a 
PAC  field  trip.)  Agenda  items  for 
Thursday  include:  (1)  Provincial 
Interagency  Executive  Committee  and 
Subcommittee  meetings;  (2)  travel 
access  management  and  emergency 
repair  for  Federally  owned  roads 
update;  (3)  timber  sale  implementation 
monitoring  discussion;  (4)  Pelican  Butte 
Ski  Area  proposal;  and  (5)  pubhc 
comment  periods.  All  PAC  meetings  are 
open  to  the  public.  Interested  citizens 
are  encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Hendryx,  USDA,  Klamath 
National  Forest,  1312  Fairlane  Road, 
Yreka,  California  96097;  telephone  530- 
841-4468. 

Dated:  August  27, 1998. 
Harry  T.  Sampson, 
Acting  Forest  Supervisor. 
(FR  Doc.  98-23625  Filed  9-1-98;  8:45  am] 

BILUNO  CODE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  District  of  Columbia  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
District  of  Columbia  Advisory 
Committee  to  the  Commission  will 
convene  at  9:30  a.m.  and  adjourn  at 
12:30  p.m.  on  September  23, 1998,  at 
the  JC  Penney  Government  Relations 
Office,  Suite  1015, 1156  15th  Street  NW, 
Washington,  DC  20036.  The  purpose  of 
the  meeting  is  to  review  information 
obtained  from  the  August  6, 1998  press 


conference/briefing  session,  discuss  the 
development  of  a  future  memorandum 
to  the  Commissioners  as  an  update  to 
the  mortgage  lending  report,  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  25, 1998. 
Carol-Lee  Hurley, 

Chief,  Regional  Progmms  Coordination  Unit. 
[FR  Doc.  98-23597  Filed  9-1-98;  8.45  am] 

BILUNO  CODE  6338-01-P 

COMMISSION  ON  CIVIt  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
Of  the  Indiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Indiana  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  September 
16, 1998,  at  the  Indiana  Department  of 
Workforce  Development,  Indiana 
Government  Center  South,  10  North 
Senate  Avenue,  Conference  Room  SE 
410.  3rd  floor,  Indianapolis,  Indiana 
46204.  The  purpose  of  the  meeting  is  to 
plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Paul  Chase. 
317-920-3190,  or  Constance  M.  Davis, 
Director  of  the  Midwestern  Regional 
Office,  312-353-8311  (TDD  312-353- 
8362).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  ruies 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  21. 1998. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  98-23596  Filed  9-1-98;  8:45  am] 
BILUNO  CODE  633S-01-P 


DEPARTMENT  OF  COMMERCE 

SutMnission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Title:  National  Voluntary  Conformity 
Assessment  Systems  Evaluation 
Program  (NVCASE). 
Agency  Form  Numbeiis):  None. 
OMB  Approval  Number:  0693-0019. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Burden:  30  hours.' 
Number  of  Respondents:  10. 
Avg.  Hours  Per  Response:  2  hours  for 
reporting  and  1  hour  for  recordkeeping. 

Needs  and  Uses:  The  NVCASE 
Program  includes  activities  related  to 
laboratory  testing,  product  certification, 
and  quality  system  registration.  The 
purpose  of  this  program  is  to  enable 
U.S.  industry  to  satisfy  mandated 
foreign  technical  assessment  programs 
that  perform  technical  evaluations 
comparable  in  their  rigor  to  practices  in 
the  receiving  country.  Under  this 
program,  NIST  evaluates  U.S.-based 
conformity  assessment  bodies  in  order 
to  be  able  to  give  assurances  to  a  foreign 
government  that  qualifying  bodies  meet 
that  government's  requirements. 
Information  provided  by  those  bodies 
wishing  to  obtain  a  "certificate  of 
recognition"  is  used  in  the  evaluation 
process. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not  for  profit 
institutions.  — 

■  Frequency:  On  occasion, 
recordkeeping. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Virginia  Huth. 
(202)  395-6929. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Virginia  Huth,  OMB  Desk 
Officer,  Room  10236,  New  Executive 
Office  Building.  725  17th  Street,  NW. 
Washington.  DC  20503. 
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Dated.  August  26. 1998. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

IFR  Doc.  98-23609  Filed  &-1-98;  8:45  am] 

BILUNG  COO€  3S10-22-P 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Rot)ert  E.  Mahler;  Order  Denying 
Permission  To  Apply  for  or  Use  Export 
Licenses 

In  the  Matter  of:  ROBERT  E.  MAHLER 
1115  Madison  Street  NE  Salem,  Oregon 
97303 

On  June  12, 1995,  following  a  plea  of 
guilty  to  one  count  of  an  information, 
Robert  E.  Mahler  (Mahler)  was 
convicted  in  the  United  States  District 
Court  for  the  District  of  Oregon  of 
violating  Section  38  of  the  Arms  Export 
Control  Act  (22  U.S.C.A.  §  2778  (1990  & 
Supp.  1998))  (the  AECA).  Mahler  was 
convicted  of  willfully  and  knowingly 
exporting  and  attempting  to  export  a 
defense  article,  specifically  a  40-foot 
container  containing  handguns,  rifles 
and  ammunition,  to  the  Republic  of 
South  Africa  without  having  first 
obtained  the  required  export  license 
from  the  U.S.  Department  of  State. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  app.  §§  2401-2420  (1991  & 
Supp.  1998))  (the  Act),i  provides  that,  at 
the  discretion  of  the  Secretary  of 
Commerce,^  no  person  convicted  of 
violating  the  AECA,  or  certain  other 
provisions  of  the  Untied  Stares  Code, 
shall  be  eligible  to  apply  for  or  use  any 
license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provided  by,  the  Act  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  730-774 
(1998))  (the  Regulations),  for  a  period  of 
up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  license 
issued  pursuant  to  the  Act  in  which 


<  The  Act  expired  on  August  20, 1994.  Executive 
Order  12924  (3  CFR  1994  Comp.  917  (1995)). 
extended  by  Presidential  Notices  of  August  15,  1995 
(3  CFR,  1995  Comp.  501  (1996)).  August  14, 1996 
(3  CFR,  1996  Comp.  298  (1997)),  and  August  13, 
1997  (62  FR  43629.  August  15, 1997).  continued  the 
Export  Administration  Regulations  in  effect  under 
the  International  Emergency  Economic  Powers  Act 
(50  U.S.C.A.  5S 1701-1706  (1991  &  Supp.  1998)) 
(lEEPA). 

'  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director. 
Office  of  Exporter  Services,  in  consultation  with  the 
Director.  Ofhce  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  Section 
11(h)  of  ;he  Act. 


such  a  person  had  any  interest  at  the 
time  of  conviction  may  be  revoked. 

Pursuant  to  Sections  766,25  and 
750.8(a)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  the  AECA,  the 
Director,  Office  of  Exporter  Services,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person  permission 
to  apply  for  or  use  any  license, 
including  any  License  Exception,  issued 
pursuant  to,  or  provided  by,  the  Act  and 
the  Regulations,  and  shall  also 
determine  whether  to  revoke  any  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  Mahler's 
conviction  for  violating  the  AECA,  and 
following  consultations  with  the  Acting 
Director,  Office  of  Export  Enforcement, 
I  have  decided  to  deny  Mahler 
permission  to  apply  for  or  use  any 
license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provided  by,  the  Act  and  the 
Regulations,  for  a  period  of  six  years 
from  the  date  of  his  conviction.  The  six- 
year  period  ends  on  June  12,  2001. 1 
have  also  decided  to  revoke  all  licenses 
issued  pursuant  to  the  Act  in  which 
Mahler  had  an  interest  at  the  time  of  his 
conviction. 

Accordingly,  it  is  hereby  Ordered 

I.  Until  June  12,  2001,  Robert  E. 
Mahler,  1115  Madison  Street  NE,  Salem, 
Oregon  97303,  may  not,  directly  or 
indirectly,  participate  in  any  way,  in 
any  transaction  involving  any 
commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
"item")  exported  or  to  be  exported  from 
the  United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including  but 
not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

IL  No  person  may  directly  or 
indirectly,  do  any  of  the  following: 


A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  fit>m  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subfect  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied, 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

in.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulatibns,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Mahler  by  affiUation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
prodiicted  direct  product  of  U.S.-origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  June  12, 
2001. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Mahler.  This  Order  shall  be 
published  in  the  Federal  Register. 

Dated:  August  18, 1998. 
EUeen  M.  Albanese, 
Director,  Office  of  Exporter  Services. 
[FR  Doc.  98-23652  Filed  9-1-98;  8:45  am] 
BILUNG  COOE  3S10-OT-M 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

President's  Export  Council- 
Subcommittee  on  Encryption,  Notice 
of  Partially  Closed  Meeting 

A  partially  closed  meeting  of  the 
President's  Export  Council 
Subcommittee  on  Encryption  , 
(PECSENC)  will  be  held  on  September 
18, 1998.  The  initial  open  session  will 
convene  at  9:00  a.m.  at  the  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  Room  4832, 14th 
Street  between  Pennsylvania  and 
Constitution  Avenues,  NW., 
Washington,  DC.  The  initial  open 
session  is  scheduled  to  adjourn  at  12:00 
p.m.  The  closed  session  will  convene  in 
Room  4832.  The  PECSENC  wrill 
reconvene  in  open  session  at  3:00  p.m. 
in  Room  4832.  The  Subcommittee 
provides  advice  on  matters  pertinent  to 
policies  regarding  commercial 
encryption  products. 

Open  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  Bureau  of  Export 
Administration  initiatives. 

4.  Issue  briefings. 
Closed  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

Open  Session 

6.  Issue  briefing. 

7.  Reports  by  working  groups. 

8.  Open  discussion. 

A  Notice  of  Determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
Subcommittee  to  the  public  on  the  basis 
of  5  U.S.C.  522(c)(1)  was  approved  May 
7, 1998,  in  accordance  with  the  FederaJ 
Advisory  Committee  Act.  A  copy  of  the 
Notice  of  Determination  is  available  for 
public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  further  information,  contact  Ms. 
Lee  Ann  Carpenter  on  (202)  482-2583. 

Dated:  August  26, 1998. 
Iain  S.  Baird, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

IFR  Doc.  98-23578  Filed  9-1-98;  8:45  am] 
BILUNQ  CODE  3$10-33-M     . 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-201-806] 

Carbon  Steel  Wire  Rope  From  Mexico; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTICN:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  April  7, 1998,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  its 
antidumping  duty  administrative  review 
of  the  antidumping  duty  order  on 
carbon  steel  wrire  rope  from  Mexico  (63 
FR  16967).  This  review  covers  one 
manufacturer/exporter  of  the  subjed 
merchandise  to  the  United  States, 
Aceros  (3amesa  S.A.  de  C.V.  (Camesa), 
and  the  period  of  March  1, 1996  through 
February  28, 1997.  We  gave  interested 
parties  an  opportunity  to  comment  on 
the  preliminary  results  of  review.  We 
received  comments  from  Camesa  and 
from  the  Committee  of  Domestic  Steel 
Wire  Rope  and  Specialty  Cable 
Manufacturers  (the  petitioner).  We  have 
changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  September  2, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanna  M.  Gabryszewski,  Laurel 
LaCivita,  or  Maureen  Flannery,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington  DC  20230; 
telephone  (202)  482-0780,  (202)  482- 
4236,  or  (202)  482-3020,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  othenvise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provision  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
provisions  codified  at  19  CFR  part  353 
(April  1, 1996). 

Background 

On  April  7, 1998,  the  Department 
published  in  the  Federal  Register  the 
preUminary  results  of  the  review  of  the 
antidumping  duty  order  on  carbon  steel 


wire  rope  from  Mexico  (63  FR  16967). 
On  May  7, 1998,  we  received  comments 
from  the  petitioner  and  Camesa.  The 
petitioner  and  Camesa  submitted 
rebuttal  comments  on  May  15,  1998. 
Both  parties  presented  their  comments 
in  a  hearing  held  on  May  28, 1998. 

The  Department  has  now  completed 
this  antidumping  duty  administrative 
review  in  accordance  with  section 
751(b)  of  the  Act. 

Scope  of  Review 

The  product  covered  by  this  review  is 
steel  vtrire  rope.  Steel  wire  rope 
encompasses  ropes,  cables,  and  cordage 
of  carbon  steel,  other  than  stranded 
wire,  not  fitted  with  fittings  or  made  up 
into  articles,  and  not  made  up  of  brass- 
plated  wire.  Imports  of  Jthese  products 
are  currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
(HTS)  subheadings:  7312.10.9030, 
7312.10.9060,  and  7312.10.9090. 

Excluded  from  this  review  is  stainless 
steel  wire  rope,  which  is  classifiable 
imder  HTS  subheading  7312.10.6000, 
and  all  forms  of  stranded  wire,  with  the 
following  exception. 

Based  on  the  final  affirmative 
determination  of  circumvention  of 
antidumping  duty  order,  60  Federal 
Register  1083J  (February  28, 1995).  the 
Department  has  determined  that  steel 
wire  strand,  when  manufactured  in 
Mexico  by  C^amesa  and  imported  into 
the  United  States  for  use  in  the 
production  of  steel  wire  rope,  falls 
vtrithin  the  scope  of  the  antidiunping 
duty  order  on  steel  wire  rope  from 
Mexico.  Such  merchandise  is  currently 
classifiable  under  subheading 
7312.10.3020  of  the  HTS. 

Althou^  HTS  subheadings  are 
provided  for  convenience  and  for 
Customs  purposes,  our  own  written 
description  of  the  scope  of  this  review 
remains  dispositive. 

This  review  covers  one  manufacturer/ 
exporter,  Camesa,  and  the  period  March 
1, 1996  through  February  28, 1997. 

Model  Match  Methodology 

On  January  8, 1998,  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  in  CEMEX  v.  United  States, 
133  F.3d  897  (Fed.  Cir.)  [CEMEX).  In 
that  case,  based  on  the  pre-URAA 
version  of  the  Act,  the  Court  discussed 
the  appropriateness  of  using  constructed 
value  (CV)  as  the  basis  for  foreign 
market  value  when  the  Department 
finds  home  market  sales  to  be  outside 
the  "ordinary  course  of  trade."  This 
issue  was  not  raised  by  any  party  in  this 
proceeding.  However,  the  URAA 
amended  the  definition  of  sales  outside 
the  "ordinary  course  of  trade"  to 
include  sales  below  cost.  See  Section 
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771(15)  of  the  Act.  Consequently,  the 
Department  has  reconsidered  its 
practice  in  accordance  with  this  court 
decision  and  has  determined  that  it 
would  be  inappropriate  to  resort 
directly  to  CV,  in  lieu  of  foreign  market 
sales,  as  the  basis  for  normal  value  (NV) 
if  the  Department  finds  foreign  markot 
sales  of  merchandise  identical  or  most 
similar  to  that  sold  in  the  United  States 
to  be  outside  the  "ordinary  course  of 
trade."  Instead,  the  Department  will  use 
sales  of  similar  merchandise,  if  such 
sales  exist.  The  Department  will  use  CV 
as  the  basis  for  NV  only  when  there  are 
no  above-cost  sales  that  are  otherwise 
suitable  for  comparison.  Therefore,  in 
this  segment  of  the  proceeding,  when 
making  comparisons  in  accordance  with 
section  771(16)  of  the  Act,  we 
considered  all  products  sold  in  the 
home  market  as  described  in  the  "Scope 
of  Review"  section  of  this  notice,  above, 
that  were  in  the  ordinary  coiu^e  of  trade 
for  purposes  of  determining  appropriate 
product  comparisons  to  U.S.  sales.  We 
have  implemented  the  Court's  decision 
in  this  case,  to  the  extent  that  the  data 
on  the  record  permitted. 

Analysis  of  the  Conunentslleceived 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  We 
received  case  and  rebuttal  briefs  from 
the  petitioner  and  from  Camesa. 

Comment  1:  Whether  Camesa' s  U.S. 
Sale  is  a  Bona  Fide  Transaction 

The  petitioner  contends  that  the 
timing  and  nature  of  Camesa's  one  sale 
to  the  United  States  during  the  period 
of  review  (POR)  indicates  that  it  was  not 
a  bona  fide  transaction. 

The  petitioner  asserts  that  although 
Camesa's  sale  of  subject  product  was  not 
overtly  fraudulent,  circumstances 
surrounding  the  sale  were  contrived 
under  controlled  conditions.  Petitioner 
contends  the  price  of  the  product  was 
arranged  to  ensure  that  the  sale  would 
yield  little  or  no  dumping  margin  and 
serve  as  the  basis  for  an  administrative 
review  and  adjustment  of  the  existing 
antidumping  duty  deposit  requirement. 

Petitioner  argues  that,  given  that 
Camesa  had  not  sold  carbon  steel  wire 
rope  to  the  United  States  in  over  three 
years,  and  that  the  U.S.  customer 
purchased  subject  product  so  late  in  the 
POR  and  was  willing  to  pay  a  114.68 
percent  duty  indicates  that  this  sale  was 
orchestrated  by  Camesa  and  does  not 
represent  typical  commercial  trade. 
Petitioner  further  contends  that  the 
price  of  the  sale  was  calculated  so  as  to 
closely  coordinate  with  home  market 
sales  of  identical  product  during  the 
same  period.  Consequently,  the 


petitioner  argues,  the  Department  must 
disregard  this  sale  and  determine  that 
no  proper  basis  existed  for  an 
administrative  review  of  the  March  1, 
1996  through  February  28. 1997  period. 

Camesa  contends  that  the  petitioner 
has  not  provided  any  evidence  that  the 
sale  in  question  was  not  genuine,  or  that 
the  prices  were  aberrational  or  atypical 
compared  to  other  sales  in  the  U.S. 
market.  Camesa  points  out  that  the 
petitioner  has  not  demonstrated  that 
Camesa's  U.S.  customer  had  a  financial 
interest  in  the  outcome  of  this 
antidumping  duty  review.  Camesa 
argues  that  the  petitioner's  arguments 
are  based  on  the  speculation  that  the 
U.S.  sale  must  have  been  contrived 
because  it  occurred  so  late  in  the  review 
period  and  results  in  a  margin  that  the 
petitioner  does  not  like. 

Camesa  further  claims  that  there  is  no 
statutory  or  regulatory  basis  for 
excluding  any  U.S.  sales  from  an 
administrative  review.  Camesa  notes 
that  the  Department  set  forth  its 
understanding  that  section  751(a)(2)(A) 
of  the  Act  requires  the  Department  to 
include  all  U.S.  sales  in  the  calculation 
of  dumping  margins  in  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  From  Japan  and 
Tapered  Roller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Finding,  61 
FR  57629.  57639  (November  7, 1996) 
(TRBs).  Therefore,  Camesa  contends,  its 
one  U.S.  sale  should  be  included  in  this 
review. 

DOC  Position 

We  agree  with  Camesa.  Section 
751(a)(2)(A)  of  the  Act  requires  the 
Department  to  determine  the  NV  and 
export  price  (or  constructed  export 
price)  of  each  entry  of  the  subject 
merchandise  and  to  qalculate  the 
dumping  margin  for  each  entry  during 
the  POR.  We  stated  in  TRBs  that  section 
751(a)(2)(A)  of  the  Act  requires  us  to 
analyze  all  U.S.  sales  within  the  review 
period.  As  the  petitioner  notes  in  its 
case  brief,  the  sale  in  question  was  made 
between  a  foreign  company  and  the  first 
unaffiliated  purchaser  in  the  United 
States,  during  the  POR.  Thef  petitioner 
does  not  claim  that  this  sale  was 
fraudulent  and  has  not  provided  any 
evidence,  only  speculative  allegations, 
that  the  sale  was  not  a  bona  fide 
transaction.  Therefore,  we  have 
continued  to  include  this  sale  in  our 
margin  calculation  in  these  final  results 
of  review. 


Comment  2:  Whether  Camesa's  Home 
Market  Sales  Constitute  a  Fictitious 
Market 

The  petitioner  contends  that  the  home 
market  sales  which  served  as  the  basis 
for  the  price  comparison  constitute  a 
fictitious  market.  The  petitioner  claims 
that  section  773(a)(2)  of  the  Act  and 
section  353.43(b)  of  the  Department's 
regulations  require  the  Department  to 
disregard  and/or  reject  any  pretended 
sale  or  sales  intended  to  establish  a 
fictitious  market  in  determining  NV. 
The  petitioner  alleges  that  the  data 
provided  by  Camesa  regarding  the  home 
market  sales  on  which  NV  is  based 
demonstrate  a  price  movement  vis-a-vis 
different  forms  of  the  product  subject  to 
the  order  which  is  indicative  of  ^ 
fictitious  market.  Specifically,  the 
petitioner  states  that  the  timing  and 
isolated  nature  of  one  customer-specific 
discount  was  contrived  to  lower  the 
home  market  price,  thereby  reducing  or 
eliminating  the  dumping  margin. 
Therefore, -the  petitioner  asserts,  the 
price  manipulation  evident  in  these 
sales  constitutes  the  very  type  of  price 
movement  which  the  IDepartment  has 
determined  constitutes  the  basis  for  a 
fictitious  market  determination. 
Camesa  argues  that  there  is  no 
evidence  to  support  the  petitioner's 
claim  of  a  fictitious  market.  Camesa 
notes  that  imder  the  Department's 
established  practice,  a  "fictitious 
market"  may  be  found  when  the 
evidence  shows  that  the  trends  in  prices 
for  comparison  products:  (1)  are  moving 
in  a  different  way  from  the  trends  in 
prices  for  non-comparison  products, 
and  (2)  would  have  the  effect  of 
reducing  the  dumping  margins.  See  the 
preamble  to  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule;  Final 
Rule,  62  FR  27296,  27357  (May  19, 
1997).  Camesa  claims  that  the  home 
market  prices  for  the  comparison 
product  in  the  month  of  the  U.S.  sale 
were  at  relatively  high  levels  both  in 
comparison  to  other  sales  of  the  same 
product  and  in  comparison  to  the  trends 
in  prices  of  non-comparison  products.    " 
Thus,  the  price  trends  for  the 
comparison  product  had  the  efiiect  of 
raising,  not  lowering,  the  dumping 
margins. 

Furthermore,  Camesa  argues  that  an 
analysis  of  the  timing  of  its  home 
market  sales  and  discounts  reveals  that 
these  sales  and  discounts  were  not 
unusual  and  were  within  the  range  of 
Camesa's  normal  sales  practices. 
Camesa  concludes,  therefore,  there  is  no 
evidence  to  support  the  petitioner's 
claim  that  these  sales  constitute  a 
fictitious  market. 
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The  petitioner  failed  to  raise  its 
fictitious  market  allegation  imtil  the 
filing  of  its  case  brief  following  the 
preliminary  results  of  this  review. 
Therefore,  the  petitioner's  allegation 
was  untimely  filed  and,  consequently, 
does  not  warrant  determining  that 
Camesa's  home  market  sales  constitute - 
a  fictitious  market. 

As  we  explained  in  our  Notice  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  to  Revoke  Order  in 
Part:  Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabyte  or 
Above  from  the  Republic  of  Korea,  62 
FR  39809.  39822  (July  25. 1997),  a 
fictitious  market  analysis  is 
extraordinary.  The  preamble  to 
Antidumping  Duties;  Countervailing 
Duties;  Final  Rule,  62  FR  27296.  27357 
(May  19, 1997)(the  Departments's 
regulations),  implementing  the  URAA, 
states  that  the  Department  typically 
does  not  engage  in  a  fictitious  market 
analyses  under  section  773(a)(2)  of  the 
Act.  or  a  variety  of  other  analyses  called 
for  by  section  773.  "unless  it  receives  a 
timely  and  adequately  substantiated 
allegation  fi-om  a  party."  [See  Tubeless 
Steel  Disc  Wheels  from  Brazil;  Final 
Results  of  Antidumping  duty 
Administrative  Review,  56  FR  14083 
(April  15. 1991):  Porcelain-on-Steel 
Cooking  Ware  from  Mexico;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  58  FR  32095. 
23096  (June  8. 1993)  [Mexican  Cooking 
Ware).)  The  various  provisions  of 
section  773,  particularly  section 
773(a)(2).  "call  for  analyses  based  on 
information  that  is  quantitatively  and/or 
qualitatively  different  from  the 
information  normally  gathered  by  the 
Department  as  part  of  its  standard 
antidumping  analysis."  See  62  FR 
27296.  27357,  (May  19, 1997).  The 
Department  must  determine,  as  a 
threshold  matter,  whether  such  an 
analysis  is  warranted  based  upon  the 
adequacy  of  the  allegation.  See  Mexican 
Cooking  Ware;  Electrolytic  Manganese 
Dioxide  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  56  FR  28551,  28555  (May  14, 
1993). 

The  imtimely  nature  of  the 
petitioner's  allegation  during  this 
review  prevented  the  Department  imm 
making  this  threshold  determination  at 
an  appropriate  point  in  the  proceeding. 
Therefore,  we  reject  petitioner's 
fictitious  market  allegation. 


Comment  3:  The  Date  of  Sale  for  Home 
Market  Observation  527 

The  petitioner  argues  that  the 
Department  must  reject  the  reported 
date  of  sale  for  home  market  observation 
(OBS)  527  since  Camesa  used  the 
invoice  date  as  the  date  of  sale  whereas, 
during  verification,  the  Department 
discovered  a  facsimile  transmission 
from  Camesa  to  its  home  market 
customer  indicating  that  the  material 
terms  of  sale  for  OBS  527  had  been 
settled  three  months  before  the  date  of 
invoice.  The  petitioner  contends  that 
the  Department  should  establish  the 
date  of  the  facsimile  transmission  as  the 
date  of  sale  for  OBS  527,  since  it 
corresponds  to  the  date  of  the  last 
known  changes  in  the  material  terms  of 
sale.  As  a  result,  the  petitioner  argues. 
OBS  527  should  not  be  used  as  a  basis 
for  calculating  NV.  since  the  earlier  date 
of  sale  is  outside  of  the 
contemporaneous  window  period.  The 
petitioner  further  alleges  that  the 
remaining  sales  of  the  foreign  like 
product  sold  in  the  home  market  during 
the  month  of  the  U.S.  sale,  constitute  an 
unacceptably  small  quantity  of  home 
market  sales  upon  which  to  base  NV. 
Therefore,  the  petitioner  argues,  the 
Department  should  base  NV  on 
contemporaneous  home  market  sales  of 
other  carbon  steel  wire  rope  products  of 
the  same  general  class  or  kind  as  the 
subject  merchandise  sold  by  Camesa  in 
the  United  States,  or,  alternatively,  on 
sales  of  the  foreign  like  product  made 
prior  to  the  month  of  the  U.S.  sale. 

Camesa  asserts  that  section  351.401  of 
the  Department's  regulations  stipulates 
that  the  date  of  sale  should  be  based  on 
the  date  of  invoice  and  that  the 
preamble  to  this  new  regulation  also 
expresses  a  "preference  for  using  a 
single  date  of  sale  for  each  respondent, 
rather  than  a  different  date  of  sale  for  ^ 
each  sale."  (See  62  FR  27296.  27348). 
Fiulhermore.  Camesa  notes  that  the 
preamble  to  the  Department's 
regulations  also  indicates  that  the 
Department  will  depart  from  using  the 
date  of  invoice  as  the  date  of  sale  when 
"the  material  terms  of  sale  usually  are 
established  on  some  date  other  than  the 
date  of  invoice."  (See  62  FR  27296. 
27349.)  Camesa  finally  points  to  the 
requirement  in  the  Department's 
questionnaire  that  respondents  use  a 
imiform  date  of  sale  methodology  for  all 
sales. 

Camesa  liotes  that,  as  a  general  matter, 
the  prices  for  the  home  market  sales 
reported  during  the  POR  were  fixed 
based  on  the  price  lists  in  effect  when 
the  invoice  was  generated.  Camesa 


market  transactions  reported  in  this 
review.  Finally,  Camesa  explains  that 
the  facsimile  transmission  in  question 
establishes  neither  the  price  nor 
quantity  of  the  sale  and  consequently 
cannot  be  used  as  the  basis  of  the  date 
of  sale. 
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We  agree  with  Camesa.  The 
Department's  verification  report 
established  that  the  purpose  of  the 
facsimile  transmission  petitioner 
references  was  to  grant  a  discount,  and 
not  to  establish  the  price,  quantity  or 
other  terms  of  the  sale.  As  Camesa 
explained  above,  the  new  regulations 
require  the  use  of  single,  uniform  date 
of  sale  throughout  each  response,  rather 
than  a  different' date  of  sale  for  each 
sale.  Although  this  review  is  not 
governed  by  the  new  regulations,  the 
new  regulations  serve  as  a  restatement 
of  the  Department's  interpretation  of  the 
requirements  of  the  Act  as  amended  by 
URAA.  See  section  351.701  of  the 
Department's  regulations.  Therefore,  the 
Department  will  use  the  date  of  invoice 
as  the  date  of  sale.  Section  351.401(1)  of 
Department's  regulations  establishes 
that  normally,  the  date  of  sale  is  the  date 
of  invoice,  as  recorded  in  the  exporter's 
or  producer's  records  kept  in  the 
ordinary  course  of  business.  Section 
351. 401  (i)  also  states  that  the 
Department  may  use  a  date  other  than 
the  date  of  invoice  if  the  Secretary  is 
satisfied  that  a  different  date  better 
reflects  the  date  on  which  the  exporter 
or  producer  establishes  the  material 
terms  of  sale. 

Camesa  prepared  its  response  on  a 
consistent  basis,  using  the  invoice  date 
as  the  date  of  sale.  There  is  no  evidence 
that  any  date  other  than  the  invoice  date 
should  be  considered  as  the  date  on 
which  Camesa  established  the  material 
terms  of  sale  in  the  course  of  its 
business.  The  verification  report  did  not 
identify  any  discrepancies  with  respect 
to  the  date  of  sale  for  this  transaction. 
Therefore,  for  the  purposes  of  these  final 
results  of  review,  we  will  accept 
Camesa's  verified  invoice  date  as  the 
date  of  sale. 

Comment  4:  Duty  Drawback 

The  petitioner  argues  that  Camesa  is 
not  entitled  to  a  duty  drawback 
adjustment  under  section  772(c)(1)(B)  of 
the  Act  because  Camesa  has  failed  to 
satisfy  the  Department's  two-pronged 
test  to  receive  duty  drawback.  (See  Far 
East  Machinery  Co.  v.  United  States,  12 
OT  972,  974  (1988).  Petitioner  states 
that  the  first  prong  of  the  test  requires 
Camesa  to  demonstrate  that  the  import 


c 


explains  that  it  used  the  date  of  invoice      duty  and  the  rebate  received  under  the 
as  the  date  of  sale  for  all  of  the  home  duty  drawback  program  must  be  directly 
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linked  to,  and  dependent  upon,  one 
another.  The  second  prong  requires  that 
Camesa  demonstr^e  that  there  were 
sufficient  imports  of  raw  materials  to 
account  for  the  duty  drawback  received 
on  exports  of  the  manufactured  product. 
Id. 

Petitioner  argues  that  Camesa  failed  to 
satisfy  the  first  prong  because  under 
PITEX,  Mexico's  duty  drawback 
program,  Camesa  did  not  actually  pay 
the  import  duty  as  petitioner  claims  is 
required  by  the  Act.  According  to  the 
petitioner,  duty  drawback  adjustments 
"may  only  be  made  where  imports  [sic) 
duties  are  actually  paid  and  rebated." 
Petitioner's  case  brief  at  19  (emphasis  in 
original),  citing  Far  East  Machinery,  12 
err  at  976,  quoting  Huffy  Corporation  v. 
United  States,  10  CIT  214  (1986). 

Moreover,  petitioner  argues  that  since 
Camesa  did  not  pay  any  import  duties, 
it  has  failed  to  establish  that  such  duties 
were  paid  for  those  raw  materials  that 
were  used  to  produce  steel  wire  rope 
sold  in  the  home  market  but  not  paid  on 
wire  rope  products  exported.  Petitioner 
also  asserts  that  Camesa  did  not  pay 
duties  on  a  quantity  of  imported  rod 
substantially  greater  than  the  quantity  of 
its  documented  exports. 

Camesa  contends  that  the  petitioner 
incorrectly  characterizes  section 
772(c)(1)(B)  of  the  Act  and  in  a  way.  that 
is  directly  inconsistent  with  the  plain 
language  of  the  Act.  Camesa  also 
disputes  petitioner's  allegation  that  they 
did  not  meet  the  second  prong,  i.e.,  did 
not  export  a  sufficient  quantity  of 
finished  products  to  account  for  its 
amount  of  imports.  Camesa  argues  that 
petitioner  ignored  the  vast  majority  of 
the  steel  products  it  exports^— steel  wire, 
steel  wire  strand,  and  electro- 
mechanical cable — which,  like  steel' 
wire  rope,  are  produced  from  imported 
steel  wire  rod.  Camesa  notes  that  the 
total  exports  of  these  products  were 
substantially  more  than  the  quantity  of 
steel  wire  rod  imported  by  Camesa. 

DOC  Position 

We  disagree  with  the  petitioner. 
Section  772(c)(1)(B)  of  the  Act  explicitly 
provides  for  the  Department's  grant  of  a 
duty  drawback  adjustment  when  import 
duties  "imposed  by  the  country  of 
exportation  which  have  been  rebated,  or 
which  have  not  been  collected,  by 
reason  of  the  exportation  of  the  subject 
product  to  the  United  States".  Id. 
(emphasis  added).       < 

Petitioner's  argument  that  Camesa  has 
to  actually  pay  and  receive  a  rebate  in 
order  to  qualify  for  duty  drawback 
adjustment  is  contrary  to  the  plain 
language  of  the  statute  and  the 
Department's  long-established  practice. 
"Section  772(c)(1)(B)  of  the  Act 


provides  for  adjustment  for  duty 
drawback  on  import  duties  which  have 
been  rebated  (or  which  have  not  been 
collected)  by  reason  of  exportation 
*  *  *."  Final  Determination  of  Sales 
Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  from  Korea.  63  FR  40404, 
40415  (July  29, 1998).  See  also  Certain 
Welded  Stainless  Steel  Pipe  from 
Taiwan;  Final  Results  of  Administrative 
Review.  63  FR  38382,  38389  (July  16, 
1998);  Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  from  India;  Final 
Results  of  New  Shipper  Antidumping 
Duty  Administrative  Review  {Indian 
Pipe).  62  FR  47632, 47635  (September 
10, 1997). 

The  Department  will  grant  a  duty 
drawback  adjustment  if  we  determine: 
1)  that  the  import  duty  and  rebate  are 
directly  linked  to,  and  dependent  upon, 
one  another;  and  2)  that  imported  raw 
materials  are  suRicient  to  account  for 
the  duty  drawback  received  on  the 
exports  of  the  manufactured  product. 
(See  Far  East  Machinery.  12  OT  at  974.) 

However,  the  Department  has  never 
established  a  strict  prerequisite  that 
import  duties  must  actually  be  paid  and 
subsequently  rebated  in  order  for  there 
to  be  the  necessary  link  justifying  an 
adjustment  to  the  U.S.  starting  price. 
Nor  have  the  courts  established  such  a 
requirement.  It  is  true,  as  petitioner 
notes,  that  the  Court  of  International 
Trade  stated  in  Far  East  Machinery  \haX 
payment  of  import  duties  is  a 
"prerequisite  to  receipt  of  an  export 
rebate"  to  qualify  for  an  adjustment.  Far 
East  Machinery,  12  CIT  at  976. 
However,  petitioner  has  taken  the 
Court's  discussion  of  this  issue  out  of 
context.  In  Far  East  Machinery,  the 
respondent  had  actually  paid  duties 
upon  importing  the  input  and  had 
received  some  amount  of  rebate  on 
exporting  the  subject  merchandise.  The 
q)|(Bstion  in  that  case  only  concerned 
whether  the  government  drawback 
program  at  issue  established  the 
necessary  link  between  actual  payment 
of  the  duties  and  receipt  of  the  rebate. 
See  id.;  see  also.  Du  Pont  de  Nemours 
&■  Co.  V.  United  States.  841  F.  Supp. 
1237, 1242-43  (CIT,  1993);  Huffy  Corp.. 
supra. 

In  this  case,  under  the  PITEX 
program,  the  Mexican  government  has 
effectively  suspended  collection  of 
jduties  from  Caimesa  on  imported  steel 
wire  rod  contingent  upon  Camesa's  later 
exporting  merchandise  containing  an 
equivalent  amount  of  steel.  The 
Department  has  reviewed  this  type  of 
program  before.  See  Silicon  Metal  from 
Brazil;  Final  Results  of  Antidumping 
Duty  Administrative  Review.  62  FR 
1970, 1976  (January  7, 1997)  (Brazilian 
duty  drawback  program  suspends  the 


pa)mient  of  taxes  or  duties  that 
ordinarily  would  have  been  dueupon. 
exportation);  Extruded  Ruber  Thread 
from  Malaysia;  Final  Results  of 
Antidumping  Administrative  Review,  62 
FR  33588,  33598-99  (June  20, 1997) 
(import  duties' not  collected  when 
subject  merchandise  incorporating  those 
imported  goods  were  exported). 

'Therefore,  in  cases  where  the  import 
duty  is  not  collected,  the  first  prong 
then  becomes  whether  "import  duties 
were  actually  not  collected  by  reason  of 
the  exportation  of  the  subject 
merchandise  to  the  United  States."  This 
type  of  program  falls  within  the  express 
language  of  section  772  (c)(1)(B).  See 
Indian  Pipe,  at  47632,  47635.  The 
Department  determines  that  Camesa  has 
met  the  requirements  of  the  first  prong. 

The  Department  examined  and 
reviewed  the  PITEX  program  at 
verification.  The  Department  also 
examined  the  Mexican  government's 
audits  of  Camesa's  imports  of  wire  rod, 
consumption  of  steel  wire  rod,  and 
subsequent  exports  of  wire  rope.  We 
verified  that  Camesa  conformed  to  the 
requirements  of  the  PITEX  program, 
which  requires  that  exports  be  sufficient 
to  account  for  the  drawback  claimed. 

The  Department  agrees  with  Camesa 
that  it  has  also  met  the  second  prong. 
After  taking  into  consideration  the 
variety  of  products  Camesa  exported — 
including  exports  of  steel  wire,  steel 
wire  strand,  and  electro-mechanical 
cable — Camesa's  total  exports  were 
sufficient  to  account  for  the  quantity  of 
steel  wire  rod  imported.  It  should  also 
be  noted  that  the  Court  of  International 
Trade  has  consistently  held  that  there  is 
no  requirement  that  specific  inputs  be 
traced  from  importation  through 
exportation  before  allowing  drawback 
on  duties  paid.  See  Far  East  Machinery, 
12  CIT  at  975. 

Comment  5:  The  Accuracy  of  Camesa's 
Duty  Drawback  Claims 

The  petitioner  contends  that  the 
Department  must  reject  Camesa's 
claimed  adjustment  for  duty  drawback 
since  the  Department  was  unable  to 
verify  the  information  provided  in  the 
questionnaire  response.  The  petitioner 
claims  that  Camesa,  by  basing  the 
reported  duty  drawback  adjustment  on 
only  one  of  many  imports  of  steel  wire 
rod,  attempted  to  obtain  the  highest 
possible  adjustment  by  selectively 
supplying  the  Department  with  certain 
information,  while  withholding  other, 
less  advantageous,  information. 
Therefore,  the  petitioner  argues,  as 
adverse  facts  available,  the  Department 
must  reject  Camesa's  claim  for  a  duty 
drawback  adjustment  in  its  entirety. 
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Camesa  argues  that  the  Department 
should  use  verified  information,  and  not 
"adverse  inferences"  to  correct  what  it 
claims  was  a  minor  "error"  in  the 
reported  duty  drawback  found  during 
verification.  Camesa  claims  that  the 
employee  responsible  for  providing  the 
duty  drawback  information  did  not 
explain  that  the  information  was  based 
on  a  single  import  of  wire  rod.  At 
verification,  the  Department  reviewed 
the  documents  for  all  of  Camesa '« 
purchases  of  imported  rod  diu-ing  the 
review  period.  Camesa  claims  the 
Department  did  not  find  discrepancies 
with  respect  to  the  one  invoice  that  was 
reported.  Camesa  further  contends  that, 
at  verification,  it  successfully 
demonstrated  the  acciu-acy  of  the 
information  it  had  submitted.  Camesa 
claims  that  the  duty  drawback  rate  that 
it  submitted  was  not  unreasonable, 
since  it  is  very  close  to  the  rates 
obtained  for  oiher  imports  which 
occiured  at  the  beginning  and  the 
middle  of  the  FOR.  Therefore,  Camesa 
argues,  since  the  verification  report  did 
not  identify  any  discrepancies  in  the 
information  reported  in  the 
questionnaire  response,  the  Department 
should  base  Camesa's  duty  drawback 
adjustment  for  the  final  results  of  review 
on  verified  information,  rather  than  on 
adverse  facts  available. 

DOC  Position 

We  agree  with  the  petitioner  that 
Camesa  failed  to  use  all  of  the 
appropriate  information  available  to  it 
in  calculating  its  claimed  adjustment  for 
duty  drawback.  The  Department's 
verification  established  that  Camesa 
used  only  one  of  many  imports  of  steel 
wire  rod  as  the  basis  for  the  claimed 
adjustment,  yet  reported  it  as  an  average 
price  for  imported  rod  during  the  POR. 
In  addition,  Camesa  was  not  able  to 
explain  the  reason  for  the  reporting 
error  at  verification.  (See  Report  of  the 
Sales  and  Cost  Verification  ofAceros 
Camesa  S.A.  de  C.V.  (Camesa)  in  the 
First  Administrative  Review  of  the 
antidumping  Duty  Order  on  Steel  Wire 
Rope  from  Mexico.  March  31, 1998, 
pages  12  and  13.)  In  fact,  Camesa's 
explanation  of  this  "minor"  error  is 
made  for  the  first  time  in  its  case  brief. 
Consequently,  in  the  preliminary  results 
of  review,  we  concluded  that  Camesa 
overreported  the  amount  of  the  duty 
drawback  and  we  made  an  adjustment 
based  on  adverse  inferences.  Since  there 
have  been  no  changes  in  material  £act 
since  the  preliminary  results  of  this 
review,  we  have  continued  to  allow  an 
adjustment  for  duty  drawback  in  the 
final  results  of  this  review  and  to  make 
an  adjustment  to  starting  price  in  the 
United  States  using  the  smallest  per- 


unit  amount  of  duty  drawback 
calculated  for  any  invoice  of  steel  wire 
rod  purchased  during  the  POR. 

Comment  6:  Rescission  of  the 
Department's  Decision  to  Initiate  the 
Sales  Below  Cost  Investigation 

Camesa  contends  that  the  Department 
should  rescind  its  decision  to  initiate  a 
sales-below-cost  investigation  in  this 
review.  Camesa  claims  that  the 
petitioner's  sales-below-cost  allegation 
failed  to  include  the  net  gain  on 
monetary  position  recorded  on  Camesa's 
financial  statements,  thereby  overstating 
net  financial  expense  and  the  cost  of 
production  (COP).  Camesa  further 
contends  that  if  the  petitioner  had 
properly  included  the  net  gain  on 
monetary  position  in  its  calculations,  all 
of  the  home-market  sales  identified  by 
the  petitioner  would  have  been  made 
above  cost,  and  the  allegation  would  not 
have  been  made.  Therefore,  Camesa 
argues,  the  petitioner's  allegation  should 
be  rejected  and  the  sales-below-cost 
investigation  should  be  rescinded. 

The  petitioner  contends  that  the 
Department's  decision  to  initiate  the 
investigation  was  proper  in  all  respects 
and  in  accord  with  the  Department's 
standards.  The  petitioner  further  states 
that  it  presented  the  Department  with 
more  than  sufficient  grounds  to  proceed 
with  an  investigation.  And,  since  the 

f>etitioner's  allegation  otherwise  met  the 
egal  criteria  for  initiation  of  a  COP 
investigation,  the  Department's  decision 
to  initiate  a  COP  investigation  was  fully 
in  accord  with  the  controlling  statutory 
standard  and  legal  precedent.  Therefore, 
the  petitioner  contends^  the  Department 
must  reject  Camesa's  argument  for 
rescission  of  the  initiation  of  the  COP 
investigation. 

DOC  Position 

We  agree  vnth  the  petitioner.  The 
Department  considered  Camesa's 
arguments  and  rejected  them  on  two 
previous  occasions.  Camesa  originally 
presented  this  argimient  in  its  letter  to 
the  Department  on  October  1, 1997 
arguing  that  the  petitioner  failed  to 
include  net  gain  on  monetary  position 
in  its  calculation  of  net  financial 
expense.  Nevertheless,  at  the  time  of  the 
decision  to  initiate  a  sales-below-cost 
investigation,  the  Department 
determined  that  Camesa  did  not 
sufficiently  substantiate  its  case  for  this 
adjustment  for  the  record  for  the 
Department  to  be  able  to  determine 
whether  Camesa's  proposed  adjustment 
concerning  the  monetary  position  was 
appropriate.  In  the  Department's 
October  6, 1997  decision  memo.  Steel 
Wire  Rope  from  Mexico:  Whether  to 
Initiate  a  Sales  Below  Cost  Investigation, 


the  Department  stated  on  page  3,  "since 
Camesa's  financial  statements  do  not 
specify  what  the  intej:pst  expenses  relate 
to,  we  believe  that  we  do  not  have 
enough  information  on  the  record  to 
determine  whether  such  an  adjustment 
is  appropriate  in  this  case."  On  October 
19, 1997.  Camesa  again  requested  the 
Department  to  rescind,  its  decision  to 
initiate  a  sales-below-cost  investigation, 
presenting  for  a  second  time  the 
arguments  set  forth  in  its  October  1, 
1997  letter.  The  request  was  considered 
and  denied  in  a  letter  from  the 
Department  to  Camesa  on  October  23, 
1997.  Furthermore,  the  Department 
found  the  petitioner's  allegation  to  be 
representative  of  the  broader  range  of 
the  home  market  sales  than  were 
actually  used  to  determine  NV  in  the 
review. 

Therefore,  the  E)epartment  initiated  a 
sales-below-cost  investigation,  because 
at  the  time  the  decision  was  made,  the 
Department  had  "reasonable  grounds" 
to  believe  that  sales  of  foreign  like 
product  under  consideration  for  the 
determination  of  normal  value  had  been 
made  at  prices  which  represent  less 
than  the  cost  of  production.  See  Section 
773(b)(1)  of  the  Act.  The  Department 
will  not  revisit  the  issue  of  initiation  at 
this  time. 

Comment  7:  Disregarding  Sales  Below 
Cost 

Camesa  claims  that  the  Department 
erroneously  conducted  its  cost  test  on 
all  home  market  sales  of  the  foreign  like 
product  reported  to  the  Department.  . 
Camesa  points  outthat  it  made  only  one 
sale  of  steel  wire  rope  to  the  United 
States  during  the  POR,  and  that  the 
Department  based  its  preliminary 
results  of  review  on  home  market  sales 
of  the  identical  product.  Therefore, 
Camesa  points  out  that  section  773(b)(1) 
of  the  Act  requires  the  Department  to 
exclude  sales  below  cost  which  have 
been  made  within  an  extended  period  of 
time  in  substantial  quantities,  and  were 
not  at  prices  which  permit  recovery  of 
all  costs  within  a  reasonable  period  of 
time.  Camesa  notes  that  section 
773(b)(2)(C)  states  Uiat  "sales  made 
below  cost  of  production  have  been 
made  in  substantial  quantities  if — (i) 
the  voliune  of  such  sales  represents  20 
percent  or  more  of  the  volume  of  sales   . 
imder  consideration  for  the  (^ 

determination  of  normal  value,  or  (ii) 
the  weighted  average  per  unit  price  of 
the  sales  imder  consideration  for  the 
determination  of  normal  value  is  less 
than  the  weighted  average  per  imit  cost 
of  production  for  such  sales."  Therefore, 
Camesa  concludes,  the  Department 
cannot  apply  the  cost  test  to  sales  of 
similar  merchandise  or  disregard  them 
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from  its  analysis,  since  only  sales  of 
identical  merchandise  should  have  been 
the  relevant  universe  of  sales  under 
consideration  for  the  determination  of 
NV. 

Camesa  notes  that  this  issue  does  not 
bear  any  significance  for  calculation  of 
NV  in  the  current  review,  since  the 
Department  did  not  disregard  any  of  the 
home-market  sales  of  the  product  that 
were  used  as  the  basis  for  NV.  However, 
Camesa  notes  that  it  may  have  a 
signiHcance  in  future  reviews  since  the 
Department's  questionnaire  instructs 
respondents  to  respond  to  the  cost  of 
production  and  CV  sections  of  the 
questionnaire  only  if  any  of  the 
respondent's  sales  were  disregarded  as 
below  cost  in  the  prior  review. 
Therefore,  Camesa  requests  the 
Department  to  specifically  state  that 
none  of  Camesa's  home  market  sales 
were  disregarded  as  below  cost  in  the 
current  review. 

The  petitioner  contends  that  Camesa 
is  incorrect  in  its  assertion  that  the  sales 
of  similar  merchandise  in  the  home 
market  are  not  under  consideration  for 
the  determination  of  NV.  It  further  notes 
that  all  sales  of  merchandise  covered  by 
the  scope  of  the  order  remain  candidates 
for  the  determination  of  NV,  even  if  the 
NV  for  the  final  results  of  this  review 
continues  to  be  based  solely  on  the 
identical  home  market  product.  The 
petitioner  argues  that,  since  the 
Department  acted  in  accordance  with 
law  in  its  preliminary  results  of  review, 
it  must  maintain  this  analysis  for 
purposes  of  the  final  results  of  this 
review. 

DOC  Position 

We  disagree  with  Qmiesa's 
interpretation  of  section  773(b)(1)  of  the 
Act  and  that  we  should  find  that  no 
below-cost-sales  were  disregarded.  The 
premise  underlying  Camesa's 
argument — that  the  sales-below-cost 
.analysis  is  done  after  the  Department 
does  its  matching  analysis — is 
inconsistent  with  the  current  court 
decision  in  CEMEX. 

The  Department's  practice  following 
the  CEMEX  decision  is  to  conduct  a 
sales-below-cost  test  prior  to  conducting 
the  matching  analysis.  The  Court  in 
CEMEX  held  that  "A  determination  of 
the  dumping  margin  cannot  be  made  if 
sales  of  a  product  which  are  to  be  relied 
upon  in  reaching  foreign  market  value 
are  not  in  the  ordinary  course  of  trade, 
(citations  omitted].  Therefore,  the  initial 
consideration  for  Commerce  is  whether, 
under  section  1677b(a)(l),  the  sales  are 
'in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade.  19 
U.S.C.  1677b(a)(l).'  "  CEMEX.  133  F.Sd 
at  903  (emphasis  added). 


The  Court  in  CEMEX  explicitly  held 
that  sales  below  cost  are  not  in  the    ' 
"ordinary  course  of  trade."  Citing 
Mantex  v.  United  States,  841  F.  Supp. 
1290,  Cit,  1993,  the  Court  in  CEMEX 
held  that  "  '[a]  profit  level  comparison  is 
probative  of  the  economic  reality'  of  the 
sales  [citation  omitted]  and  therefore  the 
disparity  in  profit  margins  is  indicative 
of  sales  that  were  not  in  the  ordinary 
course  of  trade."  CEMEX.  133  F.3d  at 
900  citing  Mantex,  841  F.Supp.  at  1308. 

Sales  that  are  below  cost  (not  in  the 
ordinary  course  of  trade)  are  then 
disregarded  and  subsequently  the 
matching  analysis  is  done  on  remaining 
sales.  "Commerce  should  then  examine 
the  next  available  class  of  merchandise 
*  *  *  to  determine  if  it  matches  any  of 
the  *  *  *  categories  of  'such  or  similar 
merchandise.' "  CEMEX,  133  F.3d  at 
903. 

Therefore,  Camesa's  argument  that 
only  identical  merchandise  should  have 
been  subjected  to  the  sales-below-cost 
analysis  is  contrary  to  the  Court's 
mandate  in  CEMEX.  Camesa  incorrectly 
takes  a  very  narrow  interpretation  of  the 
phrase  "under  consideration  for  the 
determination  of  normal  value"  to 
include  only  those  identical  sales  that 
were  actually  used  in  calculating 
normal  value.  The  Department 
considers  all  home  market  sales 
reported  to  be  "under  consideration  for 
the  determination  of  normal  value."  The 
fact  that  certain  sales  were  later 
disregarded  for  being  below  cost  or  non- 
identical  matches,  when  identical 
matches  were  avfiilable,  does  not  alter 
the  fact  that  initially  all  reported  home 
market  sales  were  "under  consideration 
for  the  determination  of  normal  value." 

Accordingly,  based  on  the  cost  test, 
the  Department  disregarded  certain  of 
Camesa's  below-cost  home-market  sales 
in  the  current  review. 

Comment  8:  Home  Market  Credit 

Camesa  maintains  that  the 
Department  should  calculate  home- 
market  credit  expenses  based  on  the 
actual  short-term  interest  rate  available 
to  Camesa,  rather  than  the  published 
interbank  equilibrium  rate  (abbreviated 
TIIE  in  Spanish),  used  in  the 
preliminary  results  of  review.  Camesa 
notes  that  die  TIIE  rate  is  an  interbank 
rate  which  is  available  for  transactions 
between  banks  and  not  intended  for 
corporate  customers.  Therefore,  Camesa 
contends,  the  Department  should 
calculate  the  credit  expense  for 
Camesa's  home-market  sales  based  on 
the  evidence  on  the  record  concerning 
the  actual  interest  rates  Camesa  would 
have  paid  if  it  had  short-term 
borrowings  during  the  review  period. 


The  petitioner  contends  that  the 
Department  properly  used  the  lilt 
interest  rate  to  determine  home  market 
credit  expense  during  this  review.  The 
petitioner  states  that  since  Camesa  did 
not  have  actual  borrowings  in  the  home 
market  during  the  period  of  the  review, 
an  interest  rate  must  be  imputed.  The 
petitioner  contends  that  the  interest 
rates  proposed  by  Camesa  are 
hypothetical  and  speculative,  cannot  be 
verified  and  cannot  serve  as  the  basis  for 
a  circumstance  of  a  sale  adjustment. 
Therefore,  the  petitioner  contends,  the 
Department  should  continue  to  use  the 
Tuk  rate  in  its  final  results  of  review. 

DOC  Position 

The  Department's  preference  for 
determining  an  interest  rate  for  imputed 
credit  expenses  when  the  respondent 
does  not  have  any  short-term  loans  is  set 
forth  in  Import  Administration  Policy 
Bulletin  98.2  (Policy  Bulletin  98.2). 
Policy  Bulletin  98.2  states,  "For  foreign 
currency  transactions,  we  will  establish 
interest  rates  on  a  case-by-case  basis 
using  publicly  available  information, 
with  a  preference  for  published  average 
short-term  lending  rates."  The  Bulletin 
also  states  that  any  short-term  interest 
rates  used  by  the  Department  should 
meet  three  criteria:  "  *  *  *  it  should  be 
reasonable,  readily  obtainable,  and 
representative  of  'usual  commercial 
behavior.' "  We  were  not  able  to  identify 
any  published  sources  of  short-term 
lending  rates  in  Mexico  during  the 
period  of  review.  However,  we 
recognize  that^e  information  on  the 
record  concerning  the  minimum  interest 
rate  that  Camesa  could  have  obtained 
from  commercial  banks,  if  it  had  had 
short-term  borrowings  during  the  period 
of  review,  satisfied  the  above  criteria. 
Furthermore,  we  agree  with  Camesa  that 
the  THE  rate  is  an  interbank  rate  that  is 
applied  only  to  transactions  between 
banks  and  understates  the  rates 
available  to  corporate  customers  and  is 
not  appropriate  for  calculating  imputed 
credit  expenses  in  this  review. 
Therefore,  for  these  final  results  we 
have  imputed  credit  expenses  using  the 
information  on  the  record.  [See, 
Calculations  Memo  for  the  Final  Results 
of  Review,  dated  August  21, 1998.) 

Comment  9:  The  Timeliness  of  the 
Filing  of  the  Public  Version  of  Camesa's 
Case  Brief 

The  petitioner  argues  that  by 
submitting  the  public  version  of  its  case 
brief  to  the  Department  on  May  11, 
1998,  Camesa  missed  the  public  filing 
deadline  date  of  May  8, 1998.  The 
petitioner  contends  that  due  to  the 
untimely  filing,  the  Department  must 
reject  Camesa's  filing  according  to  the 


Department's  regulation  at  section 
353.38(a)  which  states  that  "[T]he 
Secretary  will  return  to  the  submitter 
*  •  •  any  wrritten  argvunent  submitted 
after  the  time  limits  specified  in  this 
section  or  by  the  Secretary."  The 
petitioner  further  contends  that  to  do 
otherwise  not  only  works  to  the 
prejudice  of  the  petitioner,  which 
operated  under  the  established  time 
Crames,  but  provides  license  for  Camesa, 
and  parties  to  other  proceedings  before 
the  Department,  to  flout  the 
Department's  mandatory  requirements. 
The  petitioner  further  argues  that,  at  the 
least,  the  Department  must  reject 


Camesa's  claim  for  confidentiality 
regarding  its  case  brief  since  it  failed  to 
perfect  this  claim  by  filing  a  pubUc 
version  of  the  case  brief  by  the  close  of 
the  next  business  day.  Camesa  did  not 
conunent  on  this  issue. 

DOC  Position 

Camesa  attempted  to  file  its  business 
proprietary  version  of  its  case  brief  on 
May  7, 1998.  Details  of  Camesa's 
attempt  to  file  its  case  brief  in  a  timely 
manner  are  outlined  in  Sherman  & 
SterUng's  letter  to  the  Honorable 
William  Daley  dated  May  8, 1998  and 
accompanying  affidavit  of  its  courier. 


The  Department  accepted  Camesa's 
explanation  and  effectively  gave  Camesa 
an  extension  of  one  day  by  accepting  its 
case  brief  on  May  8, 1998.  See 
353.38(c)(1).  Therefore,  the  public 
version  of  Qmiesa's  case  brief  was  due 
on  the  next  business  day,  which  in  this 
case  was  on  May  11, 1998.  See 
353.32(b).  Camesa  timely  filed  its  public 
version  on  May  11, 1998. 

Final  Results  of  the  Review 

As  a  result  of  our  review  of  the 
comments,  we  dettrmine  that  the 
following  dumping  margins  exist: 


Manufas^rer/exporter 


Aceros  Camesa,  S.A.  de  CV. 


Period 


3/1/96-2/28/97 


Margin 
(percent) 


0.00 


The  Department  shall  determine,  and 
the  Customs  service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  vtrill  instruct  customs  to 
hquidate  the  eiltries  made  during  the 
POR  without  regard  to  antidumping 
duties  since  no  margins  were 
determined  to  exist  in  this  review.  The 
Department  will  issue  appraisement 
instructions  directly  to  die  U.S.  Customs 
Service. 

Further,  the  following  deposit 
requirements  will  be  effective  upon 
pubUcation  of  this  notice  of  final  results 
of  review  for  all  shipments  of  steel  wrire 
rope  fi'om  Mexico  entered,  or 
vrithdrawn  fi-om  warehouse,  for 
consumption  on  or  after  the  pubfication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rate  for  Camesa  will  be  the  rate  stated 
above;  (2)  for  previously  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  or  the 
original  investigation  of  sale  at  less  than 
fair  value  (LTFV),  but  the  manufacturer 
is,  the  cash  deposit  rate  vrill  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  111.68 
percent,  the  all  others  rate  established  in 
the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
pubUcation  of  the  final  residts  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
imder  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 


of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  die  Act  (19  U.S.C.  1675(a)(1)),  section 
771(i)  of  the  Act  (19  U.S.C.  1677f(i)). 
and  19  CFR  353.22. 

Dated:  August  27, 1998. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  98-23670  Filed  9-1-98;  8:45  am) 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-68(M)08] 

Color  Television  Receivers  From  the 
Republic  of  Korea;  Final  Results  of 
Changed  Circumstances  Antidumping 
Duty  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Nodce  of  affirmative  final 
determination  of  changed  circumstances 
antidumping  duty  review  and 
revocation  of  order  in  part. 

SUMMARY:  This  changed  circumstances- 
review  covers  one  manufacturer, 
Samsung  Electronics  Corporation.  The 
International  Brotherhood  of  Electrical 
Workers;  the  International  Union  of 
Electronic,  Electrical,  Salaried,  Machine 
and  Furniture  Workers  (AFL-CIO);  and 
the  Industrial  Union  Department  (AFL- 
CIO)  are  collectively  the  "petitioners." 

On  December  31,  1997,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  changed 
circumstances  review  of  the 
antidumping  duty  order  on  color 
television  receivers  from  the  Republic  of 
Korea.  At  that  time,  the  Department 
preliminarily  determined  to  partially 
revoke  this  antidumping  duty  order 
with  respect  to  Samsung  Electronics 
Corporation.  Based  on  our  analysis  of 
the  record  evidence,  including 
interested  party  comments,  we  have 
determined  that  changed  circumstances 
warrant  revocation  of  the  antidumping 
duty  order  on  colortelevision  receivers 
from  the  Republic  of  Korea,  as  it  applies 
to  Samsung  Electronics  Corporation. 
EFFECTIVE  DATE:  September  2, 1998. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Darzenta  Tzafolias  or  Mark 
Manning.  Office  of  AD/CVD 
Enforcement,  Office  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230; 
telephone:  (202)  482-0922  and  482- 
'  3936,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  as  codified  at  19  CFR  Part 
353  (April  1, 1997).  Although  the  new 
regulations  do  not  apply  in  these  final 
results,  they  are  cited,  where 
appropriate,  as  a  statement  of  the 
ciepartment's  current  practice.  See  62 
FR  27296,  27378  (May  19, 1997). 

Background 

On  April  30. 1984,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (49  FR  18336) 
the  antidumping  duty  order  on  color 
television  receivers  (CTVs)  from  the 
Republic  of  Korea  (Korea). 

On  July  20, 1995,  the  Department 
received  a  request  by  Samsung 
Electronics  Corporation  (Samsung)  for  a 
changed  circumstances  review  to 
consider  revocation  of  the  antidumping 
duty  order,  as  it  applies  to  Samsung. 
The  petitioners  opposed  this  request.  In 
its  revocation  request,  Samsung  cited 
three  reasons  why  the  Department 
should  revoke  the  antidumping  dut^ 
order.  First,  the  timing  of  certain  court 
decisions  on  previous  administrative 
reviews  of  this  order  prevented 
Samsung  from  filing  in  a  timely  manner 
for  revocation  under  Section  751(a)  of 
the  Act.  Second,  Samsung  was  found 
not  to  be  dumping  CTVs  in  the  United 
States  during  the  six  consecutive  years 
in  which  Samsling  had  shipments  from 
Korea.  Third,  Samsung  has  not  shipped 
CTVs  to  the  United  States  since  early 
19#1.  Zenith  Electronics  Corporation,  a 
domestic  interested  party,  and 
petitioners,  filed  objections  to 
Samsung's  request  on  August  4  and 
August  11, 1995,  respectively. 

Pursuant  to  Samsung's  request,  the 
Department  initiated  this  changed 
circumstances  review  on  June  24, 1996. 
See  Color  Television  Receivers  From  the 
Republic  of  Korea:  Initiation  of  Changed 
Circumstances  Antidumping  Duty 


Administrative  Review  and 
Consideration  of  Revocation  of  Order  (in 
Part)  (61  FR  32426,  June  24, 1996).'  On 
July  16, 1996,  the  Department  issued  to 
the  parties  a  draft  changed 
circumstances  questionnaire  for 
comment.  We  received  comments  from 
petitioners  and  Samsung  on  July  30, 
1996,  and  August  6, 1996,  respectively. 
On  December  6, 1996,  the  Department 
issued  a  changed  circumstances 
questionnaire  to  Samsung,  who  filed  its 
response  on  February  24, 1907. 
Petitioners  submitted  their  comments 
on  Samsung's  questionnaire  response  on 
June  17, 1997.  Subsequently,  both 
petitioners  and  Samsung  submitted 
several  additional  comments. 
On  December  31, 1997,  the 
Department  issued  its  affirmative 
preliminary  results  in  this  changed 
circumstances  review  of  the 
antidumping  order  on  CTVs  from  Korea, 
partially  revoking  this  order  with 
respect  to  Samsung.  See  Color 
Television  Receivers  From  Korea; 
Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review  (62  FR  68256, 
December  31, 1997).  Petitioners, 
Samsung,  and  LG  Electronics  (LGE) 
submitted  comments  to  the  Department 
concerning  the  preliminary 
determination  on  February  13, 1998  and 
Mcirch  6, 1998.  A  public  hearing  was 
held  on  March  18, 1998,  to  allow 
interested  parties  the  opportunity  to 
express  their  views  directly  to  the 
Department.  Additional  information 
was  submitted  on  March  30, 1998,  and 
comments  were  filed  by  petitioners  and 
Samsung  on  April  7, 1998,  and  May  8, 
1998,  respectively.  This  review  was 
conducted  in  accordance  with  Section 
751(b)  of  the  Act. 

Scope  of  Order 

Imports  covered  by  this  order  include 
CTVs,  complete  and  incomplete,  from 
the  Republic  of  Korea.  This 
merchandise  is  classifiable  under  the 
1997  Harmonized  Tariff  Schedule  (HTS) 
as  item  8528.12.04,  8528.12.08, 
8528.12.12,  8528.12.16,  8528.12.20, 
8528.12.24,  8528.12.28,  8528.12.32. 
8528.12.36,  8528.12.40,  8528.12.44, 
8528.12.48,  8528.12.52,  8528.12.56, 
8528.12.62,  8528.12.64,  8528.12.68, 


'  In  a  separate  but  related  proceeding,  the 
Department  investigated  whether  Samsung  and 
other  Korean  television  producers  were 
circumventing  the  antidumping  duty  order  on  CTVs 
from  Korea  through  their  production  facilities  in 
Mexico.  Pursuant  to  an  application  filed  by 
petitioners  on  August  11, 1995,  the  Department 
initiated  the  anti-circumvention  inquiry  on  January 
19. 1996  (61  FR  1339,  January  19. 1996).  On 
December  31. 1997,  pursuant  to  petitioners'  request, 
the  Department  terminated  the  anti-circumvention 
inquiry  with  respect  to  all  companies. 


8528.12.72,  8528.12.76,  8528.12.80, 
8528.12.84,  and  8528.12.88.  The  order 
covers  all  CTVs  regardless  of  HTS 
classification.  The  HTS  subheadings  are 
provided  for  convenience  and  for 
customs  purposes.  The  Department's 
written  description  of  the  scope  of  the 
order  remains  dispositive. 

Scope  of  the  Review 

Imports  covered  by  this  review 
pertain  to  merchandise  as  defined  by 
the  "Scope  of  the  Order"  section  above 
that  was  produced  by  Samsung. 

Intent  to  Revoke  In  Part 

Section  751(d)  of  the  Act  provides 
that  the  Department  may  revoke  an 
antidumping  order,  in  whole  or  in  part, 
after  conducting  a  review  under  Section 
751(a)  or  751(b).  19  U.S.C.  1675(d)(1) 
(1995).  This  changed  circumstances 
review  is  being  conducted  pursuant  to 
Section  751(b)  of  the  Act.  The 
Department's  regulations  at  19  CFR 
353.25(d)  permit  the  Department  to 
conduct  a  changed  circumstances 
review  under  19  CFR  353.22(f)  when 
there  is  sufficient  information  to 
warrant  a  review.  We  stated  in  the 
initiation  notice  that  the  unique 
circumstances  presented  by  Samsung  in 
this  proceeding  constitute  changed 
circumstances  sufficient  to  warrant  a 
review  under  Section  751(b)  of  the  Act 
and  19  CFR  353.22(0. 

Although  this  review  is  being 
conducted  pursuant  to  Sections 
353.25(d)  and  353.22(f)  of  the 
Department's  regulations,  for  guidance 
we  have  relied  upon  the  criteria 
contained  in  Section  353.25(a)  as  a 
starting  point  from  which  to  analyze  the 
case,  in  addition  to  any  other  factors 
raised  by  the  parties.  Section  353.25(a) 
states  that  the  Secretary  may  revoke  an 
order  in  part  if  the  Secretary  concludes 
that  (1)  a  manufacturer  or  reseller 
covered  at  the  time  of  revocation  by  the^ 
order  has  sold  the  subject  merchandise 
at  not  less  than  foreign  market  value 
(LTFMV)  for  a  period  of  at  least  three 
consecutive  years,  (2)  it  is  not  likely  that 
those  persons  will  in  the  future  sell  the 
merchandise  at  LTFMV,  and  (3)  the 
manufacturer  or  reseller  agrees  in 
v»n"iting  to  the  immediate  reinstatement 
of  the  order  if  the  Secretary  concludes 
that  the  manufacturer  or  reseller, 
subsequent  to  the  revocation,  sold  the 
merchandise  at  LTFMV.  In  the 
preliminary  determination,  the 
Department  found  that  Samsimg  met  all 
three  of  the  above  requirements.  At  that 
time,  we  encouraged  interested  parties 
to  submit  comments  concerning 
whether  Samsung  was  not  likely  to  sell 
the  subject  merchandise  at  LTFMV  in 
the  future. 
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With  respect  to  the  issue  of 
likelihood,  in  past  cases,  we  have 
considered  "such  other  factors  as 
conditions  and  trends  in  the  domestic 
and  home  market  industries,  currency 
movements,  and  the  ability  of  the 
foreign  entity  to  compete  in  the  U.S. 
marketplace  without  LTFV  sales."  See 
Brass  Sheet  and  Strip  from  Germany; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  to  Revoke  in  Part  (61 
FR  49727,  49730;  September  23, 1996) 
(Brass  Sheet  and  Strip)  and  Notice  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  To  Revoke  Order  In 
Part:  Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabyte  or 
Above  From  the  Republic  of  Korea  (62 
FR  39809,  39810;  July  24, 1997) 
(DRAMS).  Other  criteria  the  Department 
has  considered  in  past  cases  include  the 
existence  of  trade  restrictions  on  the 
sale  of  the  foreign  like  product  in  third 
world  countries  and  the  industry's 
development  of  new  technologies  in  its 
analysis  of  the  likelihood  of  future 
dumping.  See,  e.g..  Television  Receivers, 
Monochrome  and  Color,  from  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  To  Revoke  in  Part 
(54  FR  35517,  35519;  August  28, 1989) 
(TVs  fi-om  Japan).  As  stated  in  TVs  from 
Japan,  the  market  forces  described  above 
are  important  in  cases,  such  as  this  one, 
where  there  have  been  no  shipments  of 
subject  merchandise  for  several  years, 
and  there  is  therefore  little  information 
regarding  a  respondent's  current  pricing 
practices  with  regard  to  the  subject 
merchandise.  See  TVs  from  Japan  at 
35519. 

Based  upon  our  analysis  of  the 
information  on  the  record  of  this  case, 
Samsung  has  not  sold  the  subject 
merchandise  at  LTFMV  for  a  period  of 
six  consecutive  years  (i.e.,  April  1, 1985 
through  March  31, 1991).  We  consider 
this  to  be  an  important  indicator  of 
Samsung's  expected  pricing  practices  in 
the  future.  In  addition,  Samsung  has 
agreed  in  writing  to  its  immediate 
reinstatement  in  the  order  if  the 
Secretary  concludes  that  Samsung, 
subsequent  to  the  revocation,  sells  the 
merchandise  at  LTFMV. 

With  respect  to  whether  Samsung  is 
not  likely  to  resume  dumping,  we  have 
examined  the  information  submitted 
after  issuing  the  preliminary  results.  We 
continue  to  find  that  the  record  supports 
the  conclusion  that  Samsimg  is  not 
likely  to  sell  the  subject  merchandise  at 
LTFMV  in  the  future.  As  more  fiiUy 
explained  below,  our  analysis  of 
whether  Samsung  is  not  likely  to 
resume  selling  CTVs  in  the  U.S.  market 


at  LTFMV  focuses  on  conditions  and 
trends  in  the  U.S.  and  Korean  CTV 
markets,  the  effects  of  the  Asian 
economic  downturn  on  Samsung,  the 
movements  of  the  Korean  won  and  other 
Southeast  Asian  currencies,  Samsung's 
ability  to  compete  in  the  United  States 
without  LTFMV  sales,  trade  restrictions 
concerning  CTVs  in  third  countries,  and 
the  potential  impact  of  new 
technologies,  specifically  high 
definition  television. 

Analysis  of  Comments  Received 

Part  I — General  Comments 

Comment  1:  Legal  Entitlement  to  a 
Changed  Circumstances  Review 

Petitioners  claim  that  Samsung 
missed  the  opportunity  to  request 
revocation  under  19  CFR  353.25(b)  and 
is  therefore  ineligible  for  revocation 
pursuant  to  a  changed  circumstances 
review  under  Section  751(b)  of  the  Act 
and  Section  353.25(d)  of  the 
Department's  regulations.  Petitioners 
argue  that  the  statute  and  the 
regulations  provide  two  methods  to 
request  revocation.  Pursuant  to  Section 
751(a)  and  19  CFR  353.25(a)-(c).  the 
Department  may  consider  a 
respondent's  request  for  revocation  if 
the  respondent  has  made  sales  at 
LTFMV  for  three  consecutive  years  in 
the  immediately  preceding  review 
periods.  The  Department  also'will 
consider  a  request  for  revocation 
pursuant  to  Section  751(b)  and  19  CFR 
353.22(f)  and  353.25(d)  based  on  other 
"changed  circumstances." 

Petitioners  claim  that,  in  this  case, 
Samsung  had  the  opportunity  to  request 
revocation  pursuant  to  Section  751(a) 
and  19  CFR  353.25(a)-(c),  but  failed  to 
make  such  a  request  in  a  timely  manner. 
Specifically,  petitioners  argue  that 
Samsung  should  have  requested 
revocation  in  April  1991  for  the  eighth 
review,  by  whidi  time  the  Department 
had  already  published  its  final  results  in 
the  fourth  and  fifth  reviews  and  had 
determined  that  Samsung's  dimiping 
margins  were  de  minimis.  Furthermore, 
despite  the  outcome  of  litigation  in  the 
fourth  review,  the  Department 
announced  in  the  final  results  of  the 
fifth  review,  published  in  March  1991, 
that  it  did  not  agree  with  the  Court  of 
International  Trade's  decision  in 
Daewoo  Electronics  Co.  v.  United  States, 
13  err  253,  712  F.  Supp.  931  (1989) 
(JDaewoo),  and  was  consequently 
calculating  its  margins  for  Samsung 
pursuant  to  its  standard  practice.  Based 
upon  the  Department's  standard 
commodity  tax  methodology,  Samsung 
was  able  to  obtain  da  minimis  margins 
in  the  fourth  and  fifth  reviews.  Since  the 
final  results  of  these  reviews  were 


known  to  Samsung  in  March  1991, 
coupled  with  the  Department's 
announcement  that  it  did  not  intend  to 
follow  the  lower  court's  decision  in 
Daewoo,  petitioners  argue  that  Samsung 
clearly  had  the  basis  to  certify  that  it 
would  have  no  sales  at  LTFMV  in  the 
eighth  review.  According  to  petitioners, 
Samsung  should  have  requested 
revocation  in  April  1991.  but  it  failed  to 
do  so. 

Petitioners  also  argue  that  although 
the  final  results  of  the  sixth  and  seventh 
reviews  were  not  published  by  the 
Department  until  1996,  this  should  not 
have  prevented  Samsung  from 
requesting  revocation  in  April  1991  for 
the  eighth  review.  IF^amsung  had  done 
so,  petitioners  argue,  the  Department 
would  have  known  in  April  1991  that 
the  results  of  the  sixth  and  seventh 
reviews  could  have  an  impact  on 
whether  Samsung  would  be  allowed  to 
obtain  revocation  in  the  eighth  review. 
Presimiably,  the  petitioners  reason,  the 
Department  could  have  changed  its 
administrative  process  and  conducted 
the  sixth,  seventh,  and  eighth  reviews 
simultaneously  to  determine  whether 
Samsung  had  three  consecutive  years  of 
no  dumping. 

Petitioners  claim  that  because 
Samsung  missed  its  opportunity  to 
request  revocation  pursuant  to  Section 
751(a)  and  19  CFR  353.25(a)-(c),  it  is 
not  eligible  for  revocation  through  a 
changed  circumstances  review  pursuant 
to  Section  751(b)  and  19  CFR  353.22(f)' 
and  353.25(d).  Petitioners  claim  that,  in 
the  past,  the  Department  has  conducted 
changed  circumstances  reviews  only  in 
cases  where  domestic  parties  had  no 
interest  in  maintaining  the  order,  or 
where  the  request  for  revocation  was 
otherwise  warranted  but  could  not  be 
obtained  through  the  normal  revocation 
procedure.  In  this  case,  petitioners 
contend  that  Samsung  is  prohibited 
from  requesting  revocation  through  a 
changed  circumstances  review  because 
it  failed  to  request  such  a  review 
through  the  normal  regulatory 
procedures  [i.e.,  19  CFR  353.25(aHc)). 
Moreover,  petitioners  assert  that 
Samsung  is  requesting  a  changed 
circumstances  review  on  the  basis  of  the 
discontinuance  of  dumping  and 
cessation  of  shipments,  something  that 
the  Department  has  never  done  before. 
Petitioners  contend  that  Samsung  is 
specifically  trying  to  avoid  the  mandate 
of  the  law  by  improperly  relying  on  this 
alternative  method  for  revocation. 
Petitioners  assert  that  the  Department's 
regulations  were  revised  to  prohibit 
revocation  based  on  no  shipments  in 
recent  time  periods  because  the 
Department  recognized  that  the  absence 
of  shipments  by  a  respondent,  even  after 
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an  initial  period  of  no  dumping,  was  not 
a  reliable  indication  that  the  respondent 
was  not  likely  to  dump  in  the  future. 

Lastly,  petitioners  argue  that  a 
negative  determination  in  this  changed 
circumstances  review  is  consistent  with 
the  World  Trade  Organization's  (WTO's) 
Antidumping  Agreement.  Petitioners 
claim  that  Article  11  of  the 
Antidumping  Agreement  provides  only 
basic  guidelines  concerning  the 
duration  and  review  of  antidumping 
duties.  Beyond  outlining  broad 
principles,  Article  11  is  silent  as  to  any 
factors  or  considerations  that  should  be 
taken  into  account  by  member 
countries'  authorities  during  a  review  of 
the  need  to  maintain  antidumping 
duties.  Therefore,  petitioners  contend 
that  the  Antidumping  Agreement  gives 
to  each  member  country's  authorities 
the  responsibility  and  discretion  to 
establish  specific  rules  for  the 
authorities  to  evaluate  the  issue  of 
revocation.  In  this  capacity,  the 
Department  has  promulgated 
regulations  at  19  CFR  353.25(aHc)  that 
set  forth  the  criteria  respondents  must 
meet  to  obtain  revocation.  Petitioners 
conclude  that  the  Department's  decision 
to  withhold  revocation  under  its 
applicable  regulations  is  in  compliance 
with  Article  11. 

Samsung  claims  that  the  Department's 
revocation  regulations  failed  to  operate 
as  intended  with  respect  to  Samsimg 
because  of  the  timing  of  certain  court 
decisions  and  the  systematic  failure  of 
the  Department  to  comply  with  its 
regulatory  obligation  to  complete 
administrative  reviews  within  365  days. 
Specifically,  Samsung  cites  the 
following  six  reasons:  (1)  the 
Department  improperly  determined  in 
1988  that  Samsung  had  an  above  de 
minimis  margin  in  the  third  review;  (2) 
the  margin  in  the  third  review  was  not 
reduced  to  de  minimis  until  1995;  (3) 
the  Department  amended  its  revocation 
regulations  in  April  1989  to  require  that 
producers  file  revocation  requests  only 
in  the  anniversary  month  immediately 
following  three  consecutive  years  of  no 
sales  at  LTFMV;  (4)  the  Department  did 
not  issue  its  final  determinations  in  the 
fourth  and  fifth  reviews  until  June  1990 
and  March  1991,  respectively — in  each 
case,  two  years  after  the  365-day 
deadline  for  completion;  (5)  the  Court  of 
Appeals  for  the  Federal  Circuit  issued  a 
decision  that  resulted  in  de  minimis 
margins  in  the  third  through  eighth 
reviews;  and  (6)  the  Department  did  not 
issue  final  results  for  the  sixth  and 
seventh  reviews  until  February  1996,  six 
and  five  years  late,  respectively.  As  a 
result,  Samsung  learned  for  the  first 
time  that  it  had  become  eligible  to 
request  revocation  under  the  new 


regulations  long  after  April  1989,  the 
"opportunity  mohth"  for  requesting 
such  a  review,  had  passed.  However, 
Samsung  states  that  it  does  not  seek    . 
revocation  on  the  basis  that  its 
revocation  requests  under  the  new 
regulations  were  timely.  Rather,  certain 
facts  relied  on  in  those  requests  are 
relevant  changed  circumstances. 

Samsung  also  argues  that  under 
Article  11  of  the  WTO  Antidumping 
Agreement,  the  Department  "shall 
review  the  need  for  the  continued 
imposition  of  the  duty,  where 
warranted, .  .  .  upon  request  by  any 
interested  party  which  submits  positive 
information  substantiating  the  need  for 
a  review."  Samsung  asserts  that  this 
provision  contains  no  time  limit  in 
which  parties  must  request  a  review  and 
establishes  no  procedural  bars  to 
prevent  parties  from  obtaining  a  review. 
Furthermore,  Article  11  states  that  "an 
antidumping  duty  shall  remain  in  force 
only  as  long  as  and  to  the  extent 
necessary  to  counteract  dumping  which 
is  causing  injury."  According  to 
Samsung,  under  Article  11,  the 
Department  is  obligated  to  revoke  an 
order  when  "dumping  which  is  causing 
injury"  no  longer  occurs.  Given  that 
Samsung  has  received  de  minimis 
margins  for  a  period  of  six  years  and  has 
discontinued  shipments  since  1991, 
Samsung  maintains  that  the  Department 
must,  pursuant  to  Article  11,  revoke  the 
order  with  respect  to  Samsung. 

Samsung  further  argues  that  the 
House  Report  on  the  URAA  explains 
that  "the  changes  are  made  to  conform 
United  States  law  more  specifically  to 
the  provisions  of  the  Agreement." 
Samsung  contends  that  the  House 
Report  indicates  that  Congress 
recognized  that  the  Department  must 
comply  with  the  WTO  Antidumping 
Agreement's  provisions  governing 
revocation.  Therefore,  Samsung  asserts 
that  the  Department's  changed 
circumstances  review  provision 
authorizes  it  to  conduct  revocation 
reviews  where  warranted  and  to  revoke 
orders  that  are  no  longer  necessary,  and 
does  not  limit  the  Department  to 
examining  only  those  situations  in 
which  the  domestic  industry  is  no 
longer  interested  in  an  order. 

Department's  Position:  We  disagree 
with  petitioners'  claim  that,  because 
Samsung  missed  the  opportunity  to 
request  revocation  under  19  CFR 
353.25(b),  it  is  therefore  ineligible  for 
revocation  pursuant  to  a  changed 
circumstances  review  under  Section 
751(b)  of  the  Act  and  §  353.25(d)  of  the 
Department's  regulations.  A  review 
based  upon  changed  circumstances,  as 
provided  imder  §  353.25(d)  of  the 
regulations,  is  a  separate  and  distinct 


procedure  ftt>m  that  of  a  revocation 
review  provided  for  under  §§  353.25(a)- 
(c).  In  the  Department's  view,  the  failure 
to  meet  a  procedural  requirement  for  a 
review  under  §§  353.25(a)-(c)  cannot  act 
as  a  bar  to  a  changed  circumstances 
review  where  a  company  satisftes  the 
requirements  for  such  a  review.  Thus,  if 
the  facts  demonstrate  that  changed 
circumstances  exist  sufficient  to  warrant 
a  review,  the  Department  has  authority, 
under  th^  statute  and  regulations,  to 
conduct  such  a  review  (see  Section 
751(b)  of  the  Act  and  19  CFR 
353.22(f)(l))>In  this  case,  the  facts 
clearly  demonstrate  that  there  were 
changed  circumstances  sufficient  to 
warrant  a  changed  circumstances 
review.  As  noted  in  the  Notice  of 
Initiation,  these  changed  circumstances 
are  (1)  the  decision  of  the  Court  of 
Appeals  for  the  Federal  Circuit  in 
Daewoo  Electronics  Col,  Ltd.,  et  al.  v. 
United  States,  6  F.3d  1511  (Fed.  Cir. 
1993),  cert,  denied,  114  S.  Ct.  2672 
(1994),  which  Samsung  claims  made  it 
possible  for  the  first  time  for  it  to 
contemplate  the  possibility  of  de 
minimis  margins  for  three  or  more 
consecutive  review  periods;  (2)  as  a 
direct  result  of  that  decision,  Samsung 
was  able  to  establish  that  it  had  not  been 
dumping  CTVs  in  the  United  States  for 
six  consecutive  years;  and  (3)  Samsung 
has  not  shipped  CTVs  to  the  U.S.  since 
1991. 

Furthermore,  petitioners  have 
misunderstood  the  intended  purpose  of 
the  procedural  requirement  that  a 
respondent  seeking  revocation  submit  a 
timely  request  for  revocation  under 
§  353.25(b).  The  requirement  of  a  timely 
filed  request  is  not  meant  to  bar 
consideration  of  a  company-specific 
revocation  for  respondent.  Rather,  the 
purpose  of  the  regulatory  requirement  is 
to  ensure  that  the  Department  has 
adequate  time  to  address  the  issues  of 
revocation,  to  prepare  for  and  conduct 
a  proper  verification  as  required  under 
§  353.25(c)(2)(ii),  and  to  ensure  that  all 
parties  to  the  proceeding  are  provided 
with  an  opportunity  to  comment  on  the 
issues  of  revocation.  Thus,  the 
Department's  decision  to  grant  a 
changed  circumstances  review  does  not 
frustrate  the  purpose  of  the  antidumping 
law  or  prejudice  the  parties  to  the      , 
proceeding.  To  the  contrary,  it  is  a 
reasonable  exercise  of  the  Department's 
authority,  consistent  with  Section 
751(b)  of  the  Act  and  the  Department's 
regulations. 

We  also  disagree  with  petitioners' 
contention  that  revocation  is  not 
warranted  because  the  Department's 
regulations  prohibit  revocation  based 
upon  no  shipments.  First,  we  have 
based  revocation  upon  Samsung's  six 
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consecutive  years  of  zero  or  de  minimis 
margins  and  a  determination  that 
resumption  of  dumping  by  Samsimg  is 
not  likely,  not  the  absence  of 
shipments.^  Furthermore,  in  amending 
its  regulations  on  revocation,  the 
Department  stated  that,  in  determining 
whether  an  order  should  be  revoked 
under  a  changed  circumstances  review, 
the  Department  "may  consider  among 
other  things  periods  of  no  shipments." 
Antidumping  Duties,  Final  Rule,  54  FR 
12742, 12758  (Mar.  28, 1989).  Thus, 
Samsung's  lack  of  CTV  shipments  from 
Korea  to  the  United  States  does  not 
prohibit  the  Department  from  revoking 
the  order  as  to  Samsung.  To  the 
contrary,  that  fact  may  be  taken  into 
consideration. 
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Comment  2:  Revocation  Of  The  Order  In 
Full 

LGE,  a  Korean  producer  of  the  subject 
merchandise  and  an  interested  third 
party,  argues  that  four  significant 
changed  circumstances  exist  since  the 
imposition  of  the  Korean  Cfv  order 
nearly  14  years  ago  that  warrant  the 
revocation  in  full  of  the  antidumping 
duty  order  on  CTVs  ft^m  Korea.  First, 
LGE  claims  that  there  have  been  no 
commercially  significant  imports  of 
CTVs  from  Korea  since  approximately 
1989,  despite  zero  or  very  low  cash 
deposit  rates  for  all  major  Korean 
exporters  during  this  period.  Therefore, 
LGE  contends  that  the  antidumping 
duty  order  offers  no  legitimate 
commercial  benefit  to  the  United  States 
industry.  Second,  LGE  states  that  the 
Department's  administrative  reviews 
established  a  pattern  of  sustained 
reduction,  and  ultimately  virtual 
elimination,  of  the  dumping  margins 
found  by  the  Department  in  its  margin 
calculations  for  all  Korean  producers. 
Third,  LGE  asserts  that  Mexico  has 
supplanted  Korea  and  other  Asian 
nations  as  the  dominant  supplier  of 
CTVs  to  the  U.S.  market  because  many 
Korean,  Japanese,  and  American  CTV 
companies  have  shifted  their  production 
facilities  that  serve  the  U.S.  market  to 
Mexico.  Fourth,  due  to  the  emergence  of 
Mexico  as  the  leading  supplier  of  CTVs 
sold  in  the  U.S.  market,  LGE  doubts 
whether  there  continues  to  exist  an 
industry  engaged  in  the  manufacture  of  • 


^In  1991.  Samsung  ceased,  and  has  not  resumed, 
shipping  CTVs  from  Korea  to  the  United  States.  See 
Color  Television  Beceivers  From  the  Republic  of 
Korea;  Final  Besults  of  Antidumping  Duty 
Administrative  Review,  59  FR  13700  (Mar.  23, 
1994);  Color  Television  Receivers  From  the  Republic 
of  Korea;  Final  Results  of  Antidumping  Duty 
Administrative  Review,  60  FR  38987  (July  31,  1995): 
and  Color  Television  Receivers  From  the  Republic 
of  Korea;  Final  Results  of  Antidumping-Duty 
Aditimistrative  Review,  61  FR  59402  (Nov.  22, 
1996). 


CTVs — as  distinct  from  color  picture 
tubes  (CPTs)  and  other  components — in 
the  United  States. 

Petitioners  contend  that,  apart  from 
the  fact  that  LGE  is  unable  to  satisfy  the 
basic  requirements  of  the  regulations 
and  that  LGE  has  been  found  to  be 
dumping  above  de  minimis  levels 
during  one  of  the  last  periods  for  which 
a  review  was  conducted,  LGE's 
comments  fail  on  several  grounds.  First, 
LGE  has  not  participated  in  this  review 
except  tangentially.  Second,  LGE  has 
not  addressed  the  significant  changes 
caused  by  the  recent  economic 
downturn  facing  Korea  which  would 
cause  it,  like  Samsung,  to  export  its 
excess  production  capacity  at  LTFMV  to 
obtain  foreign  exchange  to  service  its 
debt.  Third,  petitioners  contend  that 
LGE,  like  Samsung,  has  not 
demonstrated  that  it  is  not  likely  to 
resume  dumping,  and  therefore 
revocation  must  be  denied. 

Department's  Position:  In  this  case  the 
Department  initiated  a  changed 
circumstances  review  solely  with 
respect  to  Samsung  based  upon  specific 
facts  demonstrating  changed 
circumstances  sufficient  to  warrant  a 
review  as  to  Samsung.  Accordingly,  this 
changed  circumstances  administrative 
review  was  not  conducted  with  respect 
to  any  other  company.  Thus,  the 
Department's  determination  in  this 
review  pertains  exclusively  to  Samsung. 

Part  Il—Ukelihood  Comments 

Comment  3:  Conditions  And  Trends  In 
The  United  States  Market 

Petitioners  argue  that  Samsung  is 
likely  to  resume  dumping  CTVs  in  the 
U.S.  market  because  U.S.  CTV  prices  are 
steadily  declining  and  will  fall  below 
foreign  market  value  in  the  near  future. 
Petitioners  state  that  Samsung's 
weighted-average  price  data  indicates 
that,  for  ahnost  all  screen  sizes, 
particularly  the  large  sizes,  Sam»ung's 
U.S.  prices  have  steadily  decreased. 
More  broadly,  petitioners  note  that, 
although  Samsung's  prices  fell  in  both 
the  U.S.  and  Korean  markets  fixim  1991 
through  1997,  its  U.S.  prices  fell 
approximately  twice  as  fast  as  those  in 
Korea.  In  addition,  petitioners  claim 
that  the  data  Samsung  obtained  from  the 
Electronics  Industries  Association  (EIA), 
which  lists  the  overall  U.S.  market  sales 
volumes  and  average  unit  prices  from 
1954  through  1998  (projected), 
demonstrate  significant,  and  continuing, 
price  declines.  Petitioners  also  claim 
that  the  price  decline  in  the  U.S.  market 
will  accelerate  as  Southeast  Asian  CTV 
producers  respond  to  their  need  for 
increased  revenue,  precipitated  by  the 
Asian  economic  situation,  by  flooding 


the  U.S.  market  with  significantly 
discounted  CTVs.  Petitioners  conclude 
that,  as  a  result  of  declining  U.S.  prices, 
amplified  by  competition  among  cheap 
Southeast  Asian  imports,  Samsung  will 
be  forced  to  lower  its  U.S.  prices  below 
foreign  market  value  and  resume 
dumping. 

Petitioners  also  claim  that  the 
changing  pattern  of  demand  in  the  U.S. 
market  makes  Samsung  likely  to  resume 
dumping  CTVs,  especially  in  the  large 
(25-  and  27-inch)  and  very  large  (31- 
inch  and  greater)  product  segments.  In 
support  of  their  argument,  petitioners 
provide  their  estimates,  by  screen  size, 
of  demand  in  the  U.S.  CTV  market  from 
1996  through  the  year  2000.  Based  on 
these  estimates,  petitioners  contend  that 
the  U.S.  market  will  exhibit  growth  in 
the  large  and  very  large  product 
segments,  while  decreasing  in  the  small 
(13-inch  and  less)  and  medium  (19-  and 
20-inch)  product  segments. 

In  light  of  these  data,  petitioners  argue 
that  S^sung  is  currently  adjusting  its 
domestic  production  to  reflect  the  shift 
in  United  States  demand  toward  large 
and  very  large  CTVs.  As  evidence  of 
Samsung's  shifting  production  pattern, 
petitioners  provide  their  estimate  of 
Samsung's  Korean  CPT  production 
capacity,  on  a  screen  size  basis,  through 
the  year  2000.  According  to  petitioners, 
examination  of  these  estimates  indicates 
that  Samsung  is  increasing  its  Korean 
production  of  large  and  very  large-sized 
CPTs,  while  cutting  back  its  Korean 
production  of  small  and  medium-sized 
CPTs.  This  point  is  especially  relevant, 
state  petitioners,  because  Samsung's 
CPT  plant  in  Mexico  can  only  produce 
medium-sized  CPTs.  Thus,  Samsimg 
could  reserve  its  Mexican  operations  for 
production  of  me^um-sized  CTVs, 
which  is  the  segment  of  the  U.S.  market 
petitioners  claim  is  showing 
considerable  decline,  while  exporting 
small  and  large  CTV  sizes  directly  to  the 
United  States  fiom  Korea. 

Samsung  characterizes  the  U.S.  CTV 
market  as  stable  and  non-cyclical.  As 
evidence,  Samsung  relies  on  the  data  it 
obtained  from  the  EIA.  which  indicates 
that  sales  volumes  in  the  U.S.  CTV 
market,  measured  in  units,  have  been 
steady  throughout  the  1990's,  and  that 
average  unit  prices  have  shown  only 
slight  erosion  since  1993.  Samsung  also 
claims  that  this  stability  is  mirrored  in 
its  own  U.S.  market  prices  for  its 
Mexican-made  CTVs. 

Samsung  responds  to  petitioners' 
allegation  that  it  is  adjusting  its  Korean 
production  to  reflect  the  grov^rth  in  U.S. 
market  demand  for  large  and  very  large 
CTVs  by  making  three  points.  First, 
Samsung  states  that  during  the  eight 
administrative  reviews  in  which  it 
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shipped  CTVs  to  the  United  States  from 
Korea,  it  never  exported  CTVs  with 
screen  sizes  of  25  inches  or  more.  Thus, 
Samsung  states  there  is  no  basis  on 
which  to  conclude  that  it  would  resume 
dumping  large  screen  size  CTVs  since  it 
never  dumped  them  in  the  first  place. 
Second,  Samsung  claims  it  has  no  need 
to  ship  large  screen  size  CTVs  from 
Korea  to  the  United  Slates  because  it 
can  fully  serve  the  large  screen  size 
market  segment  through  its  Mexican 
operations.  Samsung  notes  that  the 
Department  verified  in  the  now 
terminated  anti-circumvention 
proceeding  that  all  four  of  its 
production  lines  in  Mexico  can  produce 
CTVs  with  screen  sizes  ranging  from  25 
to  31  inches.  Third,  Samsung  asserts 
that  its  Korean  CPT  facilities  cannot 
produce  conventional  CPTs  (4:3  width- 
to-height  ratio)  for  certain  large  screen 
sizes.  For  these  reasons,  Samsung 
concludes  that  it  is  not  adjusting  its 
Korean  production  operations  to  service 
better  the  U.S.  market. 

-Department's  Position:  We  disagree 
with  petitioners'  claim  that  Samsung  is 
likely  to  resume  dumping  in  the  U.S. 
CTV  market  because,  according  to 
petitioners,  U.S.  prices  are  steadily 
declining  and  will  fall  below  foreign 
market  value  in  the  near  future.  The 
U.S.  CTV  industry  is  a  non-cyclical, 
mature  industry  historically 
characterized  by  modestly  declining 
prices.  Although  declining  U.S.  prices 
and  a  competitive  U.S.  market  were 
factors  in  rejecting  requests  for 
revocation  in  certain  past  cases,  the 
evidence  on  the  record  of  this  case 
concerning  U.S.  market  conditions  is 
significantly  different  from  that  in  past 
cases  and  does  not  support  a  similar 
conclusion. 

For  example,  in  DRAMS,  the 
Department  noted  that  the  global  DRAM 
industry  is  highly  cyclical  in  nature 
with  periods  of  sharp  upturn  and 
downturn  in  market  prices.  In  the  year 
prior  to  the  July  1997  final  results  of 
administrative  review,  the  world  market 
experienced  a  year-long  downturn, 
resulting  in  depressed  prices  and 
increased  DRAM  supply,  from  which  it 
had  not  fully  recovered  by  the  time  of 
the  final  results.  We  concluded  that,  due 
to  price  fluctuations,  there  was  a  large 
degree  of  uncertainty  about  the  market's 
future  direction.  See  DRAMS  at  39816 
and  39817.  As  discussed  more  fully 
below,  the  CTV  industry  is  not 
characterized  by  the  large  cyclical 
swings  found  in  the  DRAMS  industry 
and,  therefore,  does  not  experience 
periods  of  significantly  depressed 
prices.  See  Samsung's  February  13, 
1998,  submission  at  Exhibit  H. 


In  another  case,  TVs  from  Japan,  we 
found  that  prices  in  the  U.S.  television 
market  had  declined  steadily  during  the 
six-year  period  immediately  preceding 
the  1989  final  determination  not  to 
revoke  the  order,  imported  televisions 
from  countries  other  than  Japan  (many 
sold  at  LTFMV)  had  increased  as  a 
percentage  of  U.S.  consumption,  and 
that  the  competitive  pricing  pressures  in 
the  United  States  had  become  stronger 
with  the  emergence  of  Taiwan  and 
Korea  as  significant  television  producers 
and  exporters.  We  also  noted  in  TVs 
from  Japan  that  these  market  factors  are 
important  where  there  have  been  no 
shipments  for  many  years,  therefore 
limiting  (Japanese)  respondents'  U.S. 
pricing  information.  See  TVs  from  Japan 
at  35519. 

However,  IVs/rom /apan  is 
substantially  different  from  the  current 
review  because,  in  this  case,  we  have 
evidence  of  how  Samsung  would  price 
(compete)  in  a  U.S.  market  characterized 
by  significant  dumped  imports  (i.e., 
Samsung's  pricing  behavior  in  the  U.S. 
market  during  the  1980s  when  it 
competed  against  dumped  television 
receivers  from  Taiwan,  Japan,  and  other 
Korean  producers).  When  making  our 
determination  in  TVs  from  Japan  we  did 
not  have  evidence  indicating  how  the 
Japanese  respondents  requesting 
revocation  (Sanyo  and  Hitachi)  would 
compete  in  a  U.S.  market  characterized 
by  significant  dumping,  because  they 
had  stopped  shipping  before  the  orders 
on  television  receivers  from  Taiwan  and 
Korea  were  issued.  See  Analysis 
Memorandum  dated  August  25, 1998. 
Therefore,  even  if  Samsung  were  to 
resume  shipments  and  compete  against 
potentially  dumped  imports  from  Japan, 
Taiwan,  and  other  Korean  producers, 
the  fact  that  Samsung  received  de 
minimis  margins  while  competing 
against  dumped  imports  during  the 
period  1985  through  1991,  supports  a 
conclusion  that  Samsung  is  not  likely  to 
resume  sales  at  LTFMV. 

In  a  third  case.  Brass  Sheet  and  Strip, 
we  characterized  the  U.S.  market  for  the 
subject  merchandise  as  being  mature, 
known  for  its  price  competitiveness, 
and  a  "desirable  market  for  foreign 
exporters,  by  virtue  of  its  large  size 
relative  to  other  markets."  See  Brass 
Sheet  and  Strip  at  49731.  However,  the 
Department's  decision  to  reject  the 
respondent's  request  for  revocation  was 
based  on  other  significant  factors,  such 
as  the  respondent's  under-utilized  home 
market  capacity,  the  severe  decrease  in 
shipments  of  subject  merchandise  to  the 
United  States  since  the  imposition  of 
the  order,  the  appreciating  home  market 
currency^  and  the  existence  of  a  U.S. 
processing  plant  that  required  subject 


merchandise  as  feedstock.  Unlike  in 
Brass  Sheet  and  Strip,  the  current 
review  is  not  characterized  by  the 
combination  of  factors  which  support  a 
conclusion  that  the  respondent  is  likely 
to  resume  sales  at  LTFMV. 

Samsung  provided  data  it  obtained 
from  the  EIA  listing  the  total  quantity, 
value,  and  the  percentage  of  household 
penetration  of  sales  in  the  U.S.  CTV 
market  from  1954  to  1998  (projected). 
See  Samsung's  February  13, 1998, 
submission  at  Exhibit  H.  Close 
examination  of  these  data  indicates  that 
from  1980  through  1998,  the  annual 
average  unit  price  for  the  U.S.  CTV 
market  has  decreased,  except  for  a 
period  of  five  consecutive  years,  from 
1989  to  1993,  when  prices  increased. 
Specifically,  these  data  indicate  that 
CTV  prices,  as  measured  by  the  average 
annual  rate  of  change,  declined  at  a  rate 
of  2.79  percent  from  1980  to  1988, 
increased  at  a  rate  of  1.71  percent  from 
1989  to  1993,  and  decreased  at  a  rate  of 
2.61  percent  from  1994  through  1998.  In 
addition,  the  EIA  data  shows  that  CTVs 
have  held  a  household  penetration  of 
approximately  98  percent  since  1993. 
The  low  rates  of  annual  change  in 
average  unit  prices,  the  fact  that  12  of 
the  last  18  years  have  been  marked  by 
modestly  declining  prices,  and  that  the 
CTV  market  has  had  full  household 
penetration  since  1993,  are  consistent 
with  the  view  that  the  U.S.  CTV 
industry  is  a  non-cyclical,  mature 
industry. 

Furthermore,  we  note  that  Samsung's 
own  data  supports  our  characterization 
of  the  U.S.  CTV  market.  As  noted  above, 
Samsung  placed  on  the  record  data 
concerning  its  prices  of  Mexican- 
produced  CTVs  sold  in  the  U.S.  market 
for  the  period  1991  through  1997.  These 
data  indicate  that,  as  petitioners  note, 
Samsung's  prices  in  the  U.S.  market 
declined  during  this  period. 

Samsung  received  de  minimis 
margins  during  the  period  April  1985 
through  March  1991.  During  the  first 
four  years,  &t)m  1985  to  1988,  we  note 
that  the  U.S.  CTV  industry  experienced 
declining  prices.  Since  the  Department 
normally  considers  declining  U.S. 
prices  to  be  a  factor  that  increases  the 
likelihood  of  continued  sales  at  LTFMV, 
we  note  that  Samsung  has  demonstrated 
its  ability  to  sell  CTVs  in  the  United 
States  at  fair  value  even  in  the  face  of 
these  declining  prices. 

Furthermore,  we  disagree  with 
petitioners'  claim  that  Samsung  is 
changing  its  Korean  production  to 
match  what  petitioners  characterize  as  a 
shift  in  U.S.  demand  toward  large  and 
very  large  CTVs.  Petitioners'  basis  for 
this  argument  is  that,  according  to  their 
estimates,  Samsung  is  increasing  its 
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production  of  large  and  very  large  CPTs, 
which  will  eventually  have  to  be 
exported  in  the  form  of  a  completed 
CTV.  As  more  fully  discussed  in 
Comment  4  below,  we  conclude  that  a 
change  in  CPT  production  does  not 
necessarily  produce  a  corresponding 
change  in  CTV  production.  In  addition, 
we  note  that  Samsung's  Korean  CPT 
facilities  cannot  produce  conventional 
CPTs  for  certain  large  screen  sizes.  More 
importantly,  \ye  agree  with  Samsung 
that  its  Mexican  facilities  fully  serve  the 
U.S.  market  with  respect  to  CTVs 
ranging  in  screen  size  fiY)m  13  to  31 
inches.  We  note  that  Samsung  has  an 
incentive  to  continue  serving  the  U.S. 
market  from  Mexico,  for  all  screen  size 
CTVs  because,  among  other  things,  such 
CTVs  can  receive  duty-free  treatment 
under  the  North  American  Free  Trade 
Agreement  (NAFTA),  provided  the 
merchandise  meets  the  appropriate 
rules  of  origin,  while  CTVs  from  Korea 
are  subject  to  import  duties. 

Lastly,  petitioners  have  argued  that 
the  shift  in  U.S.  demand  toward  large 
and  very  large  CTVs,  in  combination 
with  their  estimate  that  Samsung  is 
increasing  Korean  production  of  large 
and  very  large  CPTs,  is  an  incentive  for 
Samsung  to  resume  sales  at  LTFMV  in 
the  United  States.  As  mentioned  above, 
we  disagree  that  an  increase  in  large- 
size  CPT  production  necessarily 
corresponds  to  an  increase  in  large-size 
CTV  production  in  Korea.  Moreover, 
although  we  agree  with  petitioners  that 
the  large  and  very  large  CTV  market 
segments  are  likely  to  continue  to  grow 
over  time,  while  the  smaller  CTV 
segments  are  likely  to  shrink,  it  is  not 
clear  that  this  trend  provides  Samsung 
with  any  additional  incentive  to  resume 
sales  at  LTFMV.  It  is  not  unreasonable 
to  assume  that,  over  the  history  of  the 
CTV  industry,  demand  has  shifted 
toward  larger  screen  sizes  as  each  new, 
and  larger,  screen  size  was  introduced 
as  a  result  of  technology  advances. 
During  its  six-year  period  of  de  minimis 
margins  in  the  1980's.  it  is  reasonable  to 
assume  that  Samsung  faced  a  similar 
shifting  of  demand  toward  screen  sizes 
that  were  at  that  time  the  upper  end  of 
the  CTV  market,  but  was  able  to 
compete  without  LTFMV  sales. 

Comment  4:  Home  Market  Conditions 
And  Samsung's  Korean  Production 
Capacity 

Petitioners  argue  that  the  Korean  CTV 
market  is  in  a  depression  and  that  prices 
are  declining,  although  not  as  fast  as  in 
the  U.S.  market.  Petitioners  contend  that 
this  price  decline  and  Korean  demand 
decrease,  coupled  with  Samsimg's 
excess  CTV  capacity  in  Korea,  will  force 


Samsung  to  export  its  excess  production 
to  the  United  States  at  LTFMV. 

Citing  a  newspaper  article  entitled 
"1998  Home  Electronics  I^oduct 
Forecast,"  which  provides  an  overview 
of  the  state  of  the  Korean  consumer 
electronics  industry  and  its  prospects  -^ 
for  1998,  petitioners  state  that  in  1997, 
Korean  demand  for  CTVs  fell  by  50,000 
units,  and,  due  to  the  economic 
slowdown  triggered  by  the  Asian 
economic  situation,  is  expected  to  foil 
by  another  5-10  percent  in  1998.  See 
petitioners'  submission  dated  February 
13, 1998,  at  Enclosure  10.  Continuing 
their  citation  of  the  article,  petitioners 
state  that  Korean  CTV  producers  are 
expected  to  increase  exports  in  order  to 
sell  production  no  longer  being 
absorbed  by  the  domestic  market. 

Petitioners  also  contend  that  Samsung 
has  excess  CTV  capacity  in  Korea  and 
that  Samsung  will  dispose  of  this  excess 
production  by  exporting  it,  most  likely 
to  the  United  States,  at  LTFMV. 
Petitioners  state  that  Samsung  and  the 
other  Korean  producers  expanded  their 
capacity  during  the  years  preceding  the 
Asian  economic  downswing.  In  order  to 
calculate  the  aggregate  Korean  excess 
CTV  capacity,  petitioners  subtract 
Korean  CTV  demand  from  Korean  CPT 
capacity,  for  the  years  1985  through 
1996.  Petitioners  maintain  that  because 
the  Korean  market  cannot  absorb  the 
excess  CPT  production,  this  excess  must 
be  exported  as  completed  CTVs. 
Furthermore,  petitioners  state  that  the 
condition  of  excess  CPT  production 
over  CTV  demand  in  Korea  will  only 
increase  as  demand  falls  due  to  the 
Korean  economy  slowing  as  a  result  of 
the  Asian  economic  situation.  Korea's 
excess  capacity,  petitioners  state,  has 
contributed  to  a  world-wide  oversupply 
that  has  resulted  in  depressed  CTV 
market  conditions  across  the  globe. 

Petitioners  contend  that  Samsung,  in 
its  position  as  one  of  the  major  Korean 
CTV  producers  and  as  a  direct  result  of 
its  history  of  expansion,  helped  create 
the  current  situation  of  excess  capacity 
existing  in  the  Korean  CTV  industry. 
Although  Samsung's  excess  capacity 
contributed  to  the  world-wide 
oversupply  of  CPTs,  petitioners 
maintain  that  Samsung  will  not  reduce 
its  Korean  CPT  production  in  view  of  its 
dire  need  to  raise  hard  cuirencies.  On 
the  contrary,  petitioners  claim,  Samsung 
will  postpone  any  domestic  cuts  in  CPT 
production  and,  as  newspaper  articles 
have  reported,  increase  its  exports  of 
CTVs  to  enhance  revenue  flow. 

Petitioners  also  argue  that  Samsung's 
sales  data  concerning  its  CTV  exports 
from  Korea  to  third  countries  do  not 
support  its  claim  that  it  has  no  incentive 
to  export  Korean-produced  CTVs  to  the 


United  States.  Although  Samsung's  data 
do  indicate  that  exports  to  Russia,  Iran 
and  the  United  Arab  Emirates  increased 
substantially  between  1995  and  1996, 
the  data  for  the  first  half  of  1997 
indicate  that,  when  annualized, 
~  Samsung's  exports  to  these  countries 
significantly  declined.  This  trend  in 
declining  third  country  exports, 
petitioners  claim,  proves  inaccurate 
Samsung's  characterization  of  these 
markets  as  "fast  growing"  and  further 
supports  petitioners"  argument  that 
Samsung  has  an  incentive  to  export  its 
excess  CTV  capacity  to  the  United 
States. 

Samsimg  disagrees  with  petitioners' 
argument  that  a  decline  in  the  Korean 
market's  demand  will  lead  to  increased 
pressure  to  export  CTVs  to  the  United 
States.  Samsung  observes  that  the 
50,000  unit  decrease  experienced  in 
1997,  as  referenced  by  petitioners,  is  an 
insignificant  decrease  considering  that 
the  Korean  market  exceeded  2.3  million 
units  in  that  year.  In  regard  to  the  5-10 
percent  projected  decline  in  1998, 
Samsung  notes  that  even  if  such  a 
decline  occurs,  it  will  be  offset  by  a 
concomitant  decline  in  the  market  share 
of  foreign  CTV  suppliers  (currently 
about  7  percent)  which  will  find  it 
much  more  difficult  to  sell  in  Korea  due 
to  the  devaluation  of  the  won. 
Therefore,  Samsung  reasons,  even  if 
overall  demand  declines,  Samsung  can 
gain  market  share  at  the  expense  of 
more  costly  foreign  CTVs,  and  not  be 
faced  with  unsold  inventory  which 
would  generate  pressure  to  export. 
Moreover,  Samsung  states  that  even  if  it 
did  face  increased  pressure  to  export 
CTVs  due  to  a  decline  in  domestic 
demand,  there  is  no  reason  to  assume 
such  exports  would  go  to  the  United 
States  since  Samsung's  Korean  facilities 
already  serve  other  third  countries  with 
growing  demand. 

Samsung  also  asserts  that  petitioners 
use  the  phrase  "excess  CPT  capacity"  in 
a  misleading  manner,  attempting  to 
imply  that  Samsimg,  and  the  other 
Korean  producers,  have  unutilized 
capacity  which  will  force  them  to  export 
CTVs.  While  Samsung  does  not  contest 
that  its  Korean  CPT  production  capacity 
exceeds  its  Korean  CTV  sales,  it  asserts 
that  this  larger  CPT  production  exists 
because  its  Koijean  CPT  production  is 
export-oriented — i.e.,  the  CPTs  not 
incorporated  into  CTVs  sold  in  Korea 
are  exported  and  sold  to  unrelated  CTV 
producers  in  various  third  countries. 
Samsung  claims  that  its  Korean  CFT 
production  capacity  is  fully  utilized 
and,  as  evidence,  provides  a  chart 
listing  its  Korean  CPT  capacity, 
production,  and  utilization  rates  since 
1993.  Samsung  explains  that  this  chart 
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indicates  that,  by  1997,  Samsung 
reduced  its  CPT  capacity  by  a 
significant  amount  and  experienced 
high  utilization  rates  throughout  the 
five-year  period.  Samsung  explains  that 
these  utilization  rates  are  the  functional 
equivalent  of  full  capacity,  after 
accounting  for  yield  loss  and 
maintenance  downtime.  Based  on  the 
above  reasons,  Samsung  concludes  that 
petitioners'  implication  that  it  has 
substantial  unused  CPT  capacity  which 
would  force  it  to  export  CTVs  to  the 
United  States  is  incorrect. 

Samsung  also  acknowledges  that  its 
Korean  CTV  production  is  larger  than  its 
domestic  CTV  sales.  Samsung  states  that 
this  is  befeuse  its  CTV  production,  as 
with  its  CPT  production,  is  export- 
oriented.  Specifically,  Samsung  states 
that  its  Korean  CTV  facilities  produce 
CTVs  for  sale  in  Russia,  the  Middle  East, 
and  Africa.  Samsung  further  states  that 
its  CTV  facility  is  fully  utilized  due  to 
its  Korean  sales  and  export  sales  to 
these  third  country  markets.  To  support 
its  claim,  Samsung  provides  a  chart 
listing  its  CTV  capacity,  production,  and 
utilization  rates  from  1993  through 
1997.  Samsung  explains  that  this  chart 
indicates  that  its  CTV  facility  operated 
at  or  in  excess  of  full  capacity  during 
this  period.  Therefore,  Samsung 
concludes  that,  assuming  petitioners' 
theory  was  correct  and  it  did  have 
unused  CPT  capacity,  Samsung  does  not 
have  any  excess  CTV  production 
capacity  in  Korea  which  could  be  used 
to  absorb  the  alleged  excess  CPT 
capacity. 

Samsung  also  provides  1996  data 
showing  the  total  quantity  of  Korean- 
produced  CTVs  sold  domestically  and 
in  third  countries.  Samsung  asserts  that 
these  data  show  that  its  overall  export 
strategy  for  Korea  is  well  diversified 
and,  specifically,  that  the  markets  in 
Russia,  Iran,  and  the  United  Arab 
Emigrates  are  "fast  growing."  Samsung 
concludes  that  even  if  there  is  a  modest 
Hecline  in  Korean  CTV  demand, 
Samsung  can  offset  that  decline  with 
exports  to  alternative  third  country 
markets.  Samsung  argues  further  that  in 
Steel  Wire  Rope  From  the  Republic  of 
Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Revocation  in  Part  of  Antidumping  Duty 
Order.  62  FR  17171,  at  17174  (April  9, 
1997)  {Steel  Wire  Rope  19^7)  and 
Frozen  Concentrated  Orange  Juice  From 
Rrazil;  Final  Results  and  Termination  in 
Part  of  Antidumping  Duty 
Administrative  Review;  Revocation  in 
Part  of  the  Antidumping  Duty  Order,  56 
FR  52510  (October  2. 1991),  the 
Department  considered  a  respondent's 
showing  that  it  was  not  "solely 
dependent  on  the  United  States  for 


financial  viability"  as  an  important 
factor  in  granting  revocation. 

Furthermore,  Samsung  states  that  if 
petitioners  are  correct  in  their  theory 
that,  when  Samsung's  Korean  CPT 
production  capacity  exceeds  its 
domestic  CTV  sales,  it  will  be  forced  to 
increase  its  CTV  exports  to  the  United 
States,  then  this  theory  must  equally 
apply  to  Samsung's  Mexican  operations. 
Citing  the  Department's  1997 
verification  report  of  Samsung's 
Mexican  facilities,  generated  in  the 
context  of  the  now  terminated  anti- 
circumvention  inquiry  of  CTVs  from 
Korea,  Samsung  states  that  these 
documents  clearly  indicate  that  its  CPT 
capacity  in  Mexico  far  exceeds  its 
Mexican  CTV  capacity.  Samsung  asserts 
that,  according  to  petitioners'  theory, 
the  larger  Mexican  CPT  capacity  should 
place  substantial  pressure  on  Samsung 
to  export  CTVs  to  the  United  States  from 
Mexico,  rather  than  from  Korea. 
Petitioners,  Samsung  concludes,  have 
ignored  this  implication  of  their  theory. 

Department's  Position:  Although  we 
agree  with  petitioners  that  prices  in  the 
Korean  CTV  market  have  been  falling 
and  that  the  current  economic 
slowdown  may  increase  this  trend,  we 
cannot  conclude  that  it  is  likely  that 
Samsung  will  export  its  production 
normally  absorbed  by  the  Korean 
market,  but  now  left  unsold,  to  the 
United  States  at  LTFMV. 

According  to  Samsung's  data, 
petitioners  are  correct  that  Samsung's 
annual,  weighted-average  market  prices 
in  Korea  declined  at  a  small  rate  over 
the  1991  through  1997  period  (ayeraged 
across  all  screen  sizes).  See  Analysis 
Memorandum  dated  August  25, 1998. 
However,  this  rate  of  price  decline  is 
much  smaller  than  that  exhibited  in 
other  cases  where  revocation  was 
ultimately  denied.  See,  e.g.,  DRAMS  at 
39816  and  39817  and  Brass  Sheet  and 
Strip  at  49730.  Furthermore,  Samsung's 
Korean  and  U.S.  market  price  data,  in 
addition  to  overall  U.S.  market  price 
data,  indicate  that  the  CTV  industry,  in 
both  Korea  and  the  United  States, 
exhibits  a  trend  of  consistent,  yet 
gradual,  price  declines.  Unlike  DRAMS, 
the  CTV  industry  is  a  mature,  non- 
cyclical  industry.  Thus,  the  steep  price 
declines  that  occurred  in  other 
industries  that  contributed  to  the 
Department's  decision  not  to  grant 
revocation  are  not  present  in  the  CTV 
industry. 

Petitioners'  claim  that  the  current 
economic  situation  will  cause  a 
decrease  in  demand  and  accelerate  the 
decline  in  prices  in  the  Korean  CTV 
market.  Assuming  that  a  decrease  in 
demand  occurs,  we  note  that  Samsung 
has  several  options  from  which  to 


choose  in  meeting  a  potential  slow- 
down in  home  market  CTV  demand.  For 
example,  Samsung  could  reduce  its  CTV 
production,  discount  its  Korean  CTV 
prices  to  stimulate  consumer  spending, 
or  export  unsold  CTVs  to  third  country 
markets.  In  regard  to  petitioners'  claim 
that  unsold  Korean  CTV  production  is 
likely  to  be  exported  to  the  U.S.  market 
and  sold  at  LTFMV,  we  note  that 
Samsung  has  provided  evidence  that  its 
Korean  CTV  facilities  serve  viable  third 
country  markets  other  than  the  United 
States.  Therefore,  we  do  not  find  that  a 
potential  decline  in  Korean  CTV 
demand  supports  a  conclusion  that 
Samsung  is  likely  to  resume  sales  at 
LTFMV  in  the  U.S.  market. 

Petitioners  also  claim  that  Samsung 
has  excess  CTV  capacity  in  Korea  and 
that  Samsung  will  dispose  of  this  excess 
production  by  exporting  it,  most  likely 
to  the  United  States,  at  LTFMV.  In  past 
cases,  we  have  examined  a  respondent's 
production  capacity  when  considering 
revocation.  For  example,  in  Brass  Sheet 
and  Strip,  the  Department  found  that 
excess  capacity  existed  in  the  home 
market  "because  (the  respondent's)  level 
of  new  orders  had  been  unsatisfactory." 
With  "capacity  utilization  in  the  home 
market  under  threat"  from  decreased 
new  orders  and  increased  pressure  from 
imports  into  the  home  market, 
combined  with  a  plant  in  the  United 
States  that  processed  the  subject 
merchandise,  among  other  factors 
described  above,  we  determined  that  the 
respondent  had  an  incentive  to  resume 
sales  in  the  United  States  at  LTFMV. 
See  Brass  Sheet  and  Strip  at  49731. 

In, the  instant  case,  petitioners  claim 
that  Samsung  has  excess  CTV  capacity 
in  Korea  by  subtracting  Korean  CTV 
demand  from  aggregate  Korean  CPT 
production  capacity.  We  note  that 
subtracting  CTV  demand  from  CPT 
production  is  not  an  appropriate 
method  to  calculate  excess  CTV 
capacity.  Rather,  examining  the  capacity 
utilization  rate  of  CTV  production 
facilities  is  a  more  meaningful  measure. 
Furthermore,  petitioners'  methodology 
is  not  consistent  with,  or  as  accurate  as 
the  one  used  in  Brass  Sheet  and  Strip, 
where  we  examined  directly  the  degree 
to  which  the  respondent  was  utilizing 
its  production  capacity  for  subject 
merchandise.  Even  if  it  were,  we  note 
that  petitioners  applied  this 
methodology  on  a  Korea-wide  basis, 
rather  than  specifically  to  Samsung. 
Furthermore,  we  learned  in  the 
terminated  anti-circumvention  inquiry 
that  Samsung  produces  its  CPTs  through 
its  subsidiary  company,  Samsung 
Display  Devices-Mexicana,  S.A.,  which 
sells  its  CPTs  not  only  to  Samsimg's 
own  CTV  production  facilities,  but  also 
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to  unaffiliated  CTV  manufacturers.  See 
memorandum  to  the  file,  dated  August 
12, 1998,  that  transmits  the  verification 
report  of  the  November  20-21, 1997, 
verification  of  Samsung-Mexico  to  the 
record  of  this  review.  For  this  reason, 
Samsung's  CPT  production  is  not 
captive  for  Samsung's  CTV  production 
only.  Thus,  the  one-to-one  relationship 
between  CPT  production  and  CTV 
production  capacity  relied  upon  by 
petitioners  distorts  the  analysis  of 
whether  Samsung  has  excess  CTV 
production  capacity.  For  this  reason,  we 
do  not  find  petitioners'  methodology  to 
be  an  accurate  or  meaningful  way  of 
measuring  unutilized  capacity  for 
Samsung.  To  the  contrary,  following 
petitioners'  rationale,  we  find 
Samsung's  claims  with  respect  to  the 
export  orientation  of  its  CPT  production 
to  be  more  reasonable. 

We  agree  with  Samsung  that  the 
proper  method  of  determining  whether 
it  has  excess  CTV  production  capacity  is 
to  examine  whether  its  current  CTV 
production  facilities  are  fully  utilized. 
To  this  end,  Samsung  provided  its 
production,  capacity,  and  resulting 
utilization  rates  for  its  CPT  and  CTV  , 
facilities  from  1993  through  1997  in 
Exhibits  20  and  21  of  its  March  6, 1998 
submission.  The  utilization  rates 
presented  by  Samsung  are  the 
functional  equivalent  of  full  capacity, 
after  accounting  for  yield  loss  and 
maintenance  downtime.  In  our  view, 
excess  capacity  would  exist  if 
Samsung's  current  facilities  were 
underutilized  or  if  Samsung  were 
building  additional  CTV  production 
facilities  during  a  time  when  there  was 
no  unmet  demand,  either  domestically 
or  abroad,  that  would  absorb  the 
additional  output.  In  tWs  case,  Samsimg 
has  not  aimounced,  nor  have  petitioners 
alleged,  that  Samsung  is  currently 
building,  or  will  build  in  the  future, 
additional  CTV  production  facilities  in 
Korea.  In  fact,  Samsung's  utilization 
charts  indicate  that  it  significantly 
reduced  both  CPT  and  CTV  capacity  in 
1997.  Therefore,  we  find  that  Samsung's 
high  utilization  rates  indicate  that  its 
does  not  have  excess  CTV  production 
capacity  at  this  time  that,  according  to 
petitioners,  would  have  to  be  exported 
and  likely  sold  in  the  U.S.  market  at 
LTFMV. 


Comment  5:  The  Effects  of  the  Asian 
Economic  Downturn  on  Samsimg 

Petitioners  claim  that  the  recent  Asian 
economic  slowdown  has  affected 
Samsung  in  three  ways:  (1)  foreign 
creditors  are  requesting  repayment  of 
loans  in  hard  currencies,  rather  than  in 
the  depreciated  Korean  won;  (2)  foreign 
lenders  are  reluctant  to  offer  new  loans 


to  Samsung  so  that  it  can  roll-over  its 
current  debt;  and  (3)  the  drastic 
depreciation  of  the  won  makes 
repayment  of  foreign  debt  in  hard 
currencies  very  expensive.  These 
effects,  state  petitioners,  are  especially 
relevant  because  Samsimg  is  currently 
operating  under  a  very  heavy  debt  load 
as  a  result  of  financing  both  its  Korean 
and  global  expansion  throughout  the 
1980's  and  1990's  with  foreign  debt. 
This  large  amount  of  debt  is  illustrated 
by  the  Samsung  Group's  1997  debt-to- 
equity  ratio  of  267  percent.  Petitioners 
contend  that  the  combination  of  this 
large  amount  of  debt,  coupled  with  the 
negative  effects  of  the  Asian  economic 
situation,  has  forced  Samsung  to  enter  a 
"debt-service  mode"  and  consequently 
maximize  revenues,  rather  than  profits, 
in  order  to  make  loan  repayments  and 
survive.  To  obtain  the  hard  currency 
revenue  it  needs  to  survive,  petitioners 
argue  that  Samsung  will  dramatically 
increase  its  exports  of  all  its  products 
from  Korea  to  the  United  States,  with 
CTVs  leading  the  export  drive. 

Pursuant  to  its  need  to  maximize  hard 
currency  revenue,  petitioners  state  that 
Samsimg  will  face  enormous  pressure  to 
lower  its  prices,  thereby  increasing  the 
quantity  sold  and  enhancing  revenues. 
Petitioners  cite  the  economic  theory 
concerning  the  behavior  of  firms'in 
"debt-service"  mode,  which  states  that 
a  firm  seeking  to  maximize  revenue,  as 
opposed  to  profits,  is  required  to  lower 
prices  below  the  total  unit  cost  of 
production.  As  long  as  the  producer's 
price  exceeds  the  marginal  cost  of 
production,  the  firm  will  enhance  cash 
flow  even  if  the  price  is  below  the  total 
unit  cost.  Petitioners  state  that  this  type 
of  pricing  behavior  is  especially  relevant 
because  the  CTV  industry  is  capital- 
intensive  and  characterized  by  high 
startup  costs  and  high  fixed  costs.  Thus, 
the  marginal  cost  of  an  additional  unit 
being  produced  is  well  below  that  unit's 
total  cost.  Because  of  Samsimg's  need  to 
raise  hard  currency  to  pay  off  foreign 
debt,  and  its  excess  production  capacity 
that  the  Korean  CTV  market  cannot 
absorb,  petitioners  conclude  that 
Samsung  is  likely  to  export  Korean 
CTVs  to  the  United  States  and  to  price 
them  below  foreign  market  value.  ^ 

Samsung  disagrees  with  petitioners' 
portrayal  of  its  foreign  debt  situation, 
claiming  that  it  has  not  defaulted  on  any 
loans  and  has  no  difficulty  obtaining 
additional  debt  and  equity  financing  in 
the  international  marketplace.  As 
support  for  its  assertions,  Samsung 
provided  documentation  showing  recent 
security  offerings,  renewals  and  an 
extension  of  credit,  and  a  lease 
agreement. 


In  response  to  petitioners'  argument 
that  Samsung  is  likely  to  dump  CTVs 
because  it  is  heavily  in  debt  and  has  a 
large  debt-to-equity  ratio,  Samsung 
provided  its  fiscal  year  end  debt-to- 
equity  ratio  from  1984  through  1997. 
Samsung  points  out  that  during  the 
period  1985  through  1991,  when  it 
received  de  minimis  margins  on  the 
CTVs  it  shipped  directly  from  Korea  to 
"  the  United  States,  its  debt-to-equity  ratio 
exceeded  the  1997  rate.  Additionally, 
although  Samsung  ceased  shipments  to 
the  United  States  in  1991,  its  debt-to- 
equity  ratio  in  1991  through  1993  was 
higher  than  its  current  ratio.  Samsung 
claims  that  under  petitioners'  theory,  it 
would  have  desperately  needed  to 
export  CTVs  from  Korea  to  the  United 
States  from  1991  to  at  least  1993 
because  it  was  in  a  "debt-service  mode" 
at  that  time.  The  fact  that  it  did  not, 
Samsimg  asserts,  disproves  petitioners' 
claims.  Furthermore,  Samsung  makes 
the  point  that  the  1997  debt-to-equity 
ratio  cited  by  petitioners  is  lower  than 
the  1996  ratios  for  Philips  Electronics 
N.V.  and  Thompson-CSF.  the  parent 
companies  of  two  U.S.  CTV  producers. 
Samsung  doubts  that  petitioners  would 
claim  that  these  two  companies  were  in 
a  "debt-service  mode"  in  1996  which 
compelled  them  to  adopt  a  strategy  of 
exporting  CTVs  below  the  cost  of 
production  in  order  to  maximize 
revenue  and  survive. 

Lastly.  Samsung  states  that  even 
assuming  it  had  to  export  goods  from 
Korea  to  the  United  States  in  order  to 
survive,  petitioners  never  provide 
evidence  as  to  why  Samsung  must 
export  CTVs,  rather  than  other  products 
it  manufacturers,  to  service  its  debt. 
Samsung  claims  that  relying  on  revenue 
from  U.S.  CTV  sales  would  be  a  poor 
strategy  and  could  not  play  a  significant 
role  in  servicing  its  debt  because  its 
CTV  sales  in  the  U.S.  market  account  for 
a  small  portion  of  its  overall  corporate 
sales.  As  support  for  this  claim, 
Samsung  provides  documentation 
showing  that  its  total  1996  CTV  sales  in 
the  United  States«by  its  Mexican 
subsidiary  accounted  for  a  very  minor 
portion  of  its  total  1996  corporate  sales. 

Department's  Position:  We  disagree 
with  petitioners'  allegation  that  as  a 
result  of  the  Asian  economic  downturn 
and  its  debt  burden.  Samsung  is 
currently  in  a  "debt-service  mode"  and, 
in  order  to  service  its  debt,  is  compelled 
to  adopt  a  strategy  of  exporting  CTVs 
below  the  cost  of  production,  thereby 
maximizing  hard  currency  revenue. 
Although  Samsung  may  be  facing  a  high 
debt  burden  in  light  of  the  current 
economic  downturn,  the  lack  of  CTV 
shipments  from  Korea  to  the  United 
States  during  the  1991  to  1993  period. 
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when  Samsung's  debt-equity-ratio  was 
higher  than  the  current  level,  does  not 
support  petitioners'  contention  that 
Samsung  is  likely  to  export  Korean 
CTVs  to  the  United  States  because  of  its 
current  debt  situation. 

As  an  initial  matter,  we  note  that,  of 
the  numerous  newspaper  articles 
petitioners  submitted  to  the  record  of 
this  proceeding  concerning  the  effects  of 
the  Asian  economic  downturn  on 
Korean  companies  and  the  Korean 
economy  in  general,  the  majority  of 
articles  reported  the  statements  and 
actions  of  the  Samsung  Group,  while 
only  a  few  discussed  how  the  decline 
specifically  affected  Samsung,  the 
company  subject  to  this  review,  and 
described  what  actions  the  company  is 
taking  in  light  of  the  situation. 
Petitioners,  through  their  reliance  on 
articles  reporting  the  response  of  the 
Samsung  Group,  have  implied  that  the 
actions  of  the  group  are  synonymous 
with  the  actions^)f  individual 
companies  within  the  group,  such  as 
Samsung.  Given  that  the  Samsung 
Group  consists  of  approximately  80 
individual  companies  (see  petitioners' 
February  13, 1998  submission  at 
Enclosure  20)  producing  a  wide  array  of 
products  and  services,  we  find  that  in 
this  case  the  actions  of  the  group  are  of 
limited  value  in  our  analysis  of  whether 
Samsung  is  likely  to  resume  dumping 
CTVs  in  the  U.S.  market. 

Of  the  few  newspaper  articles 
submitted  by  petitioners  that 
specifically  discuss  Samsung,  all  of 
them  indicate  that  Samsung  intends  to 
increase  its  Korean  exports  of  a  variety 
of  products.  Although  the  most 
commonly  mentioned  products 
designated  by  Samsung  to  lead  its 
export  drive  are  kitchen  emd  household 
appliances,  semiconductors,  and 
telecommunications  equipment,  two 
articles  indude  large  screen  and  digital 
CTVs  on  this  list.  These  articles, 
however,  do  not  state  the  destination  of 
the  increased  CTV  exports  and  fail  to 
mention  that  Samsung's  Korean  CTV 
operations  are  historically  export- 
oriented,  serving  markets  in  Africa,  the 
Middle  East,  and  the  republics  of  the 
former  Soviet  Union.  However,  in  our 
preliminary  determination,  we  stated 
that  the  issue  of  central  importance  in 
the  final  results  of  this  review  is 
whether  Samsung  is  likely  to  resume 
dumping  in  the  absence  of  an 
antidumping  duty  order,  assuming  that 
shipments  occur.  Therefore,  arguments 
that  Samsung  will  resume  shipments 
directly  from  Korea  are  not  enough. 

The  foundation  of  petitioners' 
argument  that  Samsung  is  likely  to 
resume  dumping  as  a  result  of  the  Asian 
economic  downswing  is  their 


assumption  that  Samsung  is  currently 
operating  under  an  extraordinary 
amount  of  debt.  According  to 
petitioners,  this  debt  load,  in 
conjunction  with  the  drastic 
depreciation  of  the  won,  has  made  it 
very  difficult  for  Samsung  to  obtain  new 
loans  and  service  its  current  debt.  As  a 
result,  petitioners  contend  that  Samsung 
must  maximize  revenues  in  order  to 
survive,  and  will  do  so  by  exporting 
CTVs  at  LTFMV  to  the  United  States. 

In  response,  Samsurtg  stated  that  it 
has  not  defaulted  on  any  loans  and 
provided  evidence  that  demonstrates  it 
is  able  to  obtain  additional  debt  and 
equity  financing  in  the  international 
marketplace.  Moreover,  Samsung  has 
shown  that  its  debt  load,  as  measured  by 
its  debt-to-equity  ratio,  was  actually 
much  higher  in  previous  periods  than  it 
is  now.  From  1985  through  1991,  when 
it  received  de  minimis  margins, 
Samsung  had  debt-to-equity  ratios 
significantly  higher  than  the  1997  ratio 
cited  by  petitioners.  See  Samsung's 
March  6, 1998  submission  at  20.  See 
also  the  August  25, 1998,  Analysis 
Memorandum.  Furthermore,  from  1991 
to  1993,  which  were  the  first  three  years 
in  which  Samsung  had  ceased  CTV 
shipments  to  the  United  States, 
Samsung's  ratio  was  even  higher  than 
the  1985  to  1991  period. 

Thus,  the  facts  of  this  case  do  not 
support  petitioners'  theory  that 
Samsung's  current  level  of  debt  would 
compel  Samsung  to  resume  shipments 
of  CTVs  from  Korea  to  the  United  States 
at  LTFMV.  As  Samsung  correctly  states, 
petitioners'  theory  implies  that  because 
Samsung  was  servicing  substantial  debt 
during  the  1985  to  1993  period,  it  must 
have  sold  CTVs  in  the  U.S.  market  at 
LTFMV,  which  it  did  not  do.  Since 
Samsung  had  significantly  higher  debt- 
to-equity  ratios  during  periods  in  which 
it  had  de  miiiimis  margins  or  no 
shipments,  we  are  not  persuaded  by 
petitioners'  arguments. 

Comment  6:  Currency  Movements 

Petitioners  argue  that  CTV  producers 
in  Malaysia,  Singapore,  Thailand,  and 
Indonesia  are  competitively  advantaged 
over  Samsung  because  the  currencies  of 
these  countries  devalued  to  a  greater 
extent  than  the  won  during  the  Asian 
economic  decline.  Moreover,  petitioners 
claim  that  because  CTV  producers  in 
these  countries  are  also  in  a  "debt- 
service  mode"  and  have  greater  excess 
capacity  than  Samsung,  they  can  be 
expected  to  flood  the  U.S.  market  with 
deeply  discounted  CTVs.  In  order  to 
stay  competitive  and  maximize  revenue, 
petitioners  maintain  that  Samsung  will 
have  to  match  the  U.S.  prices  of  its 
Southeast  Asian  competitors,  which 


will  quickly  be  reduced  to  dumping 
levels. 

According  to  petitioners,  the 
currencies  of  Malaysia.  Singapore, 
Thailand,  and  Indonesia  significantly 
depreciated  against  the  U.S.  dollar  from 
the  last  half  of  1997  through  January 
1998,  as  the  Asian  economic  situation 
unfolded.  Citing  the  exchange  rates  from 
this  period,  petitioners  assert  that  the 
magnitude  of  the  Southeast  Asian 
devaluations  often  surpassed  that  of  the 
Korean  won.  Moreover,  petitioners 
observe,  that  since  reaching  its  nadir  on 
December  23, 1997,  the  won  appreciated 
by  28  percent  while  the  Malaysian 
ringgit.  Thai  baht,  and  Singapore  dollar 
depreciated  by  9  percent,  13  percent, 
and  3  percent,  respectively.  Petitioners 
claim  that  the  won's  recent  appreciation 
vis-a-vis  the  other  Southeast  Asian 
currencies  permits  producers  in  these 
countries  to  discount  their  U.S.  prices  to 
a  greater  extent  than  Samsung. 
Petitioners  state  that  the  reduction  in 
export  value  resulting  from  the 
depreciation  of  the  won  will  not  be 
enough  to  prevent  Samsung  from  selling 
at  LTFMV  because  it  will  have  to 
drastically  lower  its  U.S.  prices  to  match 
the  deeply  discounted  prices  of  its 
Asian  competitors.  Petitioners  further 
state  that,  since  Samsung's  costs  and 
prices  are  denominated  in  the  relatively 
stronger  won,  and  because  some  of 
Samsung's  parts  and  components  are 
not  sourced  locally  in  Korea,  the  same 
devaluation  that  provides  a  margin  of 
safety  in  price  comparisons 
correspondingly  results  in  a  rise  in  costs 
of  production,  which  will  increase  the 
likelihood  of  sales  at  LTFMV  in  the 
United  States. 

Second,  petitioners  argue  that  the 
excess  capacity  oC^roducers  in 
Malaysia,  Singapore,  Thailand,  and 
Indonesia,  as  measured  by  aggregate 
Southeast  Asian  CPT  capacity  minus 
aggregate  Southeast  Asian  CTV  demand, 
is  greater  than  the  combined  excess 
capacity  of  the  Korean  producers.  For 
this  reason,  petitioners  assert  that  the 
Southeast  Asian  producers  will  dispose 
of  their  excess  inventory  by  exporting  it 
to  the  United  States.  Petitioners  state 
that  the  ensuing  rounds  of  competitive 
pricing  among  the  imports  will  drive 
down  the  U.S.  market  price  of  CTV 
imports  in  all  screen  size  categories,  and 
that  Samsung,  in  order  to  stay 
competitive,  will  be  forced  to  match 
these  prices,  which  will  most  likely  be 
below  normal  value. 

Third,  petitioners  state  that  the 
Southeast  Asian  suppliers,  unlike 
Samsung  and  the  other  Korean  CTV 
producers,  are  not  currently  subject  to  a 
U.S.  antidumping  duty  order.  Therefore, 
petitioners  state,  they  are  not 
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constrained  to  sell  at  normal  value  in 
the  United  States  and  are  free  to  reduce 
their  export  prices  to  whatever  level  is 
necessary  to  dispose  of  their  excess 
capacity.  Petitioners  also  claim  that 
Southeast  Asian  CTV  producers,  like 
Korean  producers,  are  struggling  under 
large  debt  burdens  and  are  motivated  to 
maximize  revenue  by  increasing  exports 
to  the  United  States.  Petitioners 
"conclude  that  the  fierce  competition 
among  increasing  cheap  Asian  imports 
will  force  suppliers  in  the  U.S.  market 
to  engage  in  rounds  of  head-to-head 
price  reductions.  According  to 
petitioners,  Samsung's  need  to 
maximize  revenue  will  force  it  to 
participate  in  the  price  reductions, 
leading  Samsung  to  sell  CTVs  at 
LTFMV. 

In  regard  to  currency  movements, 
Samsung  states  that  it  received  de 
minimis  margins  in  the  fourth  through 
eighth  administrative  review  periods 
(April  1986  through  March  1991),  which 
were  periods  when  the  Korean  won 
appreciated  against  the  dollar  compared 
to  the  exchange  rates  prevailing  in 
calendar  year  1985. 

Samsung  responds  to  petitioners' 
allegation  by  stating  that  the  CTV 
producers  in  Southeast  Asia  are 
primarily  subsidiaries  of  foreign 
multinational  companies  that  would  not 
undermine  their  significant  North 
American  operations  by  shipping  CTVs 
from  their  Southeast  Asian  facilities  to 
the  United  States.  Samsung  provides  a 
chart  indicating  that  the  producers  in 
Malaysia,  Indonesia,  Thailand, 
Singapore,  and  the  Philippines  are 
subsidiaries  of  Japanese,  Korean,  and 
American  CTV  manufacturers.  Samsung 
argues  that  the  facilities  within 
Southeast  Asia  primarily  serve  the 
Asian  markets  rather  than  the  U.S. 
market,  because  the  Asian  plants  are  at 
a  competitive  disadvantage  to  plants  in 
the  United  States  and  Mexico  due  to 
higher  shipping  and  inventory  costs,  as 
well  as  the  five  percent  U.S.  import  duty 
on  CTVs.  Samsung  asserts  that  it  makes 
no  economic  sense  for  these 
multinational  producers  to  ship  CTVs  to 
the  United  States  from  Southeast  Asia 
and  thereby  undercut  their  significant 
North  American  operations. 

Furthermore,  Samsung  observes  that 
U.S.  import  statistics  for  January 
through  November  1997  indicate  that 
approximately  90  percent  of  CTV 
exports  from  Southeast  Asia  to  the  U.S. 
market  were  of  the  small  and  medium 
screen  sizes.  See  petitioners'  February 
13, 1998  submission  at  39  for  the  above- 
referenced  statistics.  Petitioners, 
Samsung  notes,  have  made  the 
argument  that,  since  the  U.S.  demand  is 
growing  for  large  and  very  large  CTVs. 


Samsung  has  adjusted  its  Korean 
production  to  reflect  this  shift  and  can 
be  expected  to  export  these  sizes  should 
the  Department  grant  revocation. 
Samsung  states  that  petitioners  have 
also  made  the  argument  that  stiff 
competition  from  Southeast  Asian 
producers  will  drive  down  U.S.  prices 
to  dumping  levels  because  these 
producers  have  excess  capacity  that  will 
be  exported  to  the  United  States  and 
enjoy  a  competitive  advantage  over 
Samsung  due  to  the  currencies  of 
Southeast  Asia  depreciating  to  a  greater 
extent  than  the  Korean  won.  However, 
Samsung  asserts,  the  import  statistics 
indicate  that  exports  from  Southeast 
Asia  currently  compete  in  segments  of 
the  U.S.  market  (i.e.,  small  and  medium 
screen  sizes)  which  petitioners  argue 
will  not  be  the  primary  target  of 
Samsung's  Korean  exports. 

Samsung  claims  that  Singapore  was 
the  one  country  that  exported 
significant  volumes  of  larger  size  CTVs 
to  the  United  States  during  the  January 
to  November  1997  period.  Samsung 
states  that  Philips,  Sanyo,  Toshiba,  and 
Mitsubishi,  the  primary  producers  in 
Singapore,  will  do  nothing  to  undercut 
their  North  American  production 
facilities.  Moreover,  Samsung  asserts 
that  producers  in  Singapore  are  at  a 
comparative  disadvantage  vis-a-vis 
Samsung  and  the  other  Korean 
producers  because  the  Korean  won 
depreciated  further  than  the 
Singaporean  dollar  did  in  1997. 
Samsung  also  states  that,  although  the 
won  depreciated  more  than  the 
Singapore  dollar,  it  depreciated 
approximately  the  same  as  the  Thai  baht 
and  Malaysian  ringgit  since  December 
1996.  This  roughly  equivalent 
depreciation,  Samsung  argues,  provides 
no  competitive  advantage  to  producers 
in  Thailand  or  Malaysia.  Samsung, 
however,  does  acknowledge  that  the 
Indonesian  rupiah  depreciated  more 
than  any  other  Southeast  Asian 
currency.  Although  this  drastic 
depreciation  would  imply  a  competitive 
advantage  for  Indonesian  producers, 
Samsung  dismisses  this  implication  by 
stating  that  Indonesia  is  not  a 
meaningful  supplier  of  CTVs  to  the 
United  States. 

Lastly,  Samsung  argues  that  many 
producers  in  Southeast  Asia  often 
purchase  many  CTV  parts  from  related 
and  unrelated  producers  outside  the 
region.  Samsung  surmises  that 
Southeast  Asian  producers  may  not  be 
able  to  lower  significantly  their  cost  of 
production  in  dollar  terms,  or  reduce 
their  final  dollar  price,  because  these 
parts  account  for  the  bulk  of  the  cost  of 
production  of  CTVs  and  the  dollar  cost 


of  these' parts  is  not  a^ected  by  the 
depreciation  of  the  local  currencies. 

Department's  Position:  We  disagree 
with  petitioners'  argument  that 
Samsung  is  likely  to  sell  CTVs  in  the 
U.S.  market  at  LTFMV  because  the 
currencies  of  other  Southeast  Asian 
countries  have  depreciated  further  than 
the  Korean  won,  thereby  granting  r~ 
competitive  advantage  to  CTV 
producers  in  these  countries,  who  can 
be  expected  to  flood  the  U.S.  market 
with  deeply  discounted  imports  and 
drive  down  U.S.  prices  to  extremely  low 
levels. 

Petitioners'  argument  that  Samsung  is 
likely  to  resume  sales  at  LTFMV 
because  of  the  recent  currency 
movements  precipitated  by  the  Asian 
economic  downswing  is  based  upon  the 
assumption  that  Korean  and  other  CTV 
producers  essentially  compete  against 
one  another  only  on  the  basis  of  price. 
Due  to  this  assumption,  (petitioners 
argue  that  a  greater  depreciation  in 
Southeast  Asian  currencies  vis-a-vis  the 
won  necessarily  means  that  Samsimg 
will  have  to  lower  its  U.S.  price  to  stay 
competitive  with  CTV  producers  from 
these  countries  who  export  subject 
merchandise  to  the  United  States  and 
are  benefitting  from  the  deeper  currency 
depreciations.  We  disagree  with 
petitioners'  assumption  that  CTV 
producers  compete  only  on  the  basis  of 
price.  We  note  that  CTVs  are  not 
commodity  products;  they  are  produced 
in  several  different  sizes,  vary  in 
quality,  are  visually  distinct  due  to 
differently  styled  cabinets,  and  contain 
different  types  and  quantities  of 
features.  Certain  producers  can  also 
command  a  price  premium  on  their 
CTVs  due  to  brand  name  recognition. 
For  these  reasons,  it  is  plausible  to 
conclude  that  consumers  include 
differences  in  size,  features,  brand 
name,  and  other  factors  into  their 
decision  when  purchasing  a  CTV. 
Therefore,  we  find  that  CTV  producers 
compete  against  one  another  with 
respect  to  more  than  price  alone. 

"The  ramification  of  petitioners' 
argument  that  CTV  producers  compete 
only  on  the  basis  of  price  is  that  if  a 
foreign  producer  lowers  its  U.S.  price, 
as  may  happen  from  a  home  market 
currency  devaluation,  then  all  other 
producers  must  fully  match  this  price 
decrease  or  they  will  be  uncompetitive, 
eventually  lose  market  share  and 
possibly  exit  the  market.  Due  to  the 
product  differentiation  discussed  above, 
it  is  reasonable  to  assume  that  a  price 
reduction  by  one  CTV  producer  does 
not  necessarily  mean  that  competitors 
must  follow  suit  to  the  same  degree.  The  - 
strength  of  a  brand  name  or  feature  mix 
may  be  sufficient  to  allow  a  producer  to 
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remain  competitive,  even  in  the  face  of 
decreasing  prices  by  competitors. 

Moreover,  there  are  many  factors  that, 
in  combination,  constitute  the 
competitive  position  of  a  producer  in 
relation  to  its  competitors.  The  relative 
strength  of  a  producers'  home  market 
currency  is  only  one  such  factor.  While 
a  devaluation  of  the  other  Southeast 
Asian  currencies  may  make  producers 
in  these  countries  more  competitive  in 
the  U.S.  market,  it  also  increases  these 
producers'  cost  of  capital  and  imported 
inputs,  and  may  cause  home  market 
prices  and  costs  to  rise.  For  example,  if 
a  producer  in  Indonesia  imports  a  large 
percentage  of  the  parts  and  components 
used  to  produce  a  CTV  in  Indonesia,  the 
deep  depreciation  of  the  nipiah  may 
increase  the  production  costs  to  a  degree 
that  might  actually  diminish  this 
producers'  overalFcompetitive  position 
rather  than  enhance  it.  Therefore,  while 
it  is  correct  that  a  depreciating  currency 
may  tend  to  decrease  the  pressure  for  a 
respondent  to  make  LTFMV  sales  in  the 
U.S.  market,  these  linkages  are  not 
absolute  and  must  not  be  considered  in 
isolation.  With  respect  to  this  case,  there 
is  very  little  information  on  the  record 
concerning  Samsung's  home  market 
costs  or  to  what  degree  Samsung  and  the 
other  Southeast  Asian  producers  import 
parts  and  components  used  in  the 
production  of  CTVs.  Therefore,  there  is 
not  sufficient  evidence  on  the  record  to 
say  conclusively  how  the  exchange  rate 
movements  of  the  won  and  other 
Southeast  Asian  currencies  have 
affected  the  competitive  position  of 
Samsung  and  CTV  producers  in  these 
countries. 

Petitioners  assert  that  the  Southeast 
Asian  currencies  depreciated  further 
than  the  Korean  won,  which  grants  a 
competitive  advantage  to  producers  in 
these  countries.  Although  this  may  have 
been  the  situation  in  December  1997, 
more  recent  exchange  rate  data  indicates 
that  this  is  no  longer  the  case.  We 
examined  the  exchange  rates  for  the 
Singapore  dollar,  Indonesian  rupiah, 
Malaysian  ringgit.  Thai  baht,  and 
Korean  won  from  December  31, 1996, 
through  June  30, 1998.  See  petitioners' 
submission  dated  February  13, 1998,  at 
37.  See  also  the  Analysis  Memorandum, 
dated  August  25,1998.  Using  the 
petitioners'  methodology  of  indexing 
each  currency's  exchange  rate  data  to 
the  spot  rate  that  prevailed  on  December 
31, 1996,  we  were  able  to  analyze  the 
relative  depreciations  of  the  five 
Southeast  Asian  currencies.  We  found 
that  by  June  1998.  the  Singapore  dollar 
and  baht  depreciated  the  least,  retaining 
over  80  percent  of  their  indexed  value, 
while  the  rupiah  depreciated  the  most, 
retaining  only  20  percent  of  its  indexed 


value.  Although  the  won  and  ringgit 
depreciated  at  different  rates  over  the 
length  of  the  period  we  analyzed,  by 
June  1998,  the  indexed  exchange  rates 
for  these  two  currencies  had  converged 
to  roughly  the  same  point,  with  each 
currency  retaining  over  60  percent  of  its 
indexed  value.  These  data  indicate  that 
only  one  currency,  the  rupiah,  has 
consistently  depreciated  further  than 
the  won  and,  as  Samsung  points  out, 
U.S.  import  statistics  provided  by 
petitioners  indicate  that  Indonesia  is  not 
a  significant  supplier  of  CTVs  to  the 
U.S.  market.  Given  Samsung's  history  of 
receiving  zero  or  de  minimis  dumping 
margins  in  the  face  of  an  appreciating 
currency  [see  Samsung's  February  13, 
1998,  submission  at  8)  and  a  larger  debt 
burden  than  the  debt  experienced  in 
1997  [see  Comment  5  above),  we  find 
that  the  weight  of  the  evidence  on  the 
record  indicates  that  Samsung  is  not 
likely  to  resume  dumping  in  the  U.S. 
market. 

Petitioners  support  their  main 
argument  that  Samsung  is  likely  to 
resume  sales  at  LTFMV  because  the  won 
has  depreciated  less  than  the  other 
Southeast  Asian  currencies  by  making 
several  allegations  concerning  the  CTV 
producers  in  other  Southeast  Asian 
countries.  In  order  to  address  each  of 
petitioners'  concerns,  we  provide  the 
following  discussion. 

With  respect  to  petitioners'  allegation 
that  Southeast  Asian  CTV  producers 
have  large  excess  capacity  that  will 
motivate  them  to  dispose  of  their 
surplus  inventory  by  exporting  it  to  the 
United  States,  as  we  noted  in  Comment 
4  above,  subtracting  CTV  demand  from 
CPT  production  is  not  an  appropriate 
method  to  calculate  excess  CTV 
capacity.  Rather,  examining  the  capacity 
utilization  rate  of  a  company's  CTV 
production  facilities  is  a  more 
meaningful  measure.  Since  petitioners 
have  not  placed  any  evidence  on  the 
record  concerning  the  utilization  rates 
of  the  CTV  factories  in  Southeast  Asia, 
we  are  not  able  to  agree  with  petitioners' 
conclusion  that  producers  in  these 
countries  have  excess  capacity. 

Petitioners  also  claim  that,  because 
Southeast  Asian  CTV  producers  are  not 
constrained  by  U.S.  antidumping  duty 
orders  and  are  suffering  from  the 
negative  effects  of  the  Asian  economic 
situation,  they  will  increase  exports  to 
the  United  States  and  engage  in 
aggressive  price  reductions  that  will 
eventually  force  Samsung  to  dump. 
Petitioners  are  correct  in  that  the 
Department  does  not  currently  have  any 
antidumping  duty  orders  on  CTVs  from 
Malaysia,  Indonesia,  Singapore,  or 
Thailand,  and  that  Southeast  Asian 
producers  therefore  do  not  have  an 


externally  enforced  discipline  on  their 
pricing  behavior.  Since  there  is  nothing 
on  the  record  of  this  proceeding  to 
indicate  significant  increases  in  exports 
and  aggressive  pricing  by  Southeast 
Asian  producers,  we  disagree  with 
petitioners  that  the  absence  of  an 
antidumping  duty  order  on  CTVs  from 
the  Southeast  Asian  countries  provides 
any  additional  incentive  to  producers 
from  these  countries  to  sell  their 
merchandise  at  low  prices,  leading 
Samsimg  to  eventually  sell  CTVs  at 
LTFMV. 

Finally,  since  petitioners  have  placed  _ 
no  data  on  the  record  of  this  review 
concerning  the  Rnancial  condition  of 
CTV  producers  in  Southeast  Asia,  we 
cannot  agree  with  petitioners  that  these 
producers  carry  unmanageable  debt 
loadl,  are  unable  to  service  their  current 
debt,  and  are  therefore  forced  to 
increase  their  exports  to  the  United 
States  at  very  low  prices.  Therefore,  we 
disagree  with  petitioners  that  these 
factors,  in  conjunction  with  their  main 
argument  concerning  currency 
movements,  are  likely  to  force  Samsung 
to  compete  in  the  U.S.  market  at 
LTFMV. 

Comment  7:  Ability  To  Compete  In  The 
United  States  Market  Without  LTFMV 
Sales 

Petitioners  argue  that  Samsung's  ovm 
cost  and  pricing  data  show  that 
Samsung  is  likely  to  sell  its  CTVs  in  the 
U.S.  market  at  below  FMV.  In  its 
questionnaire  response  dated  February 
24, 1997,  Samsung  submitted  price  and 
cost  information  covering  the  period 
1991  through  the  first  half  of  1996  for 
its  sales  and  expenses  of  Korean- 
produced  CTVs  in  Korea  and  its  sales  of 
Mexican-produced  CTVs  in  the  United 
States.  With  respect  to  its  price  data, 
Samsung  reported  its  distributor  sales 
prices,  calculated  as  a  single  weighted- 
average  price  for  all  models  within  each 
screen  size  category.  Korean  prices  and 
costs  were  converted  to  U.S.  dollars 
with  the  weighted-average  exchange  rate 
for  the  first  half  of  1996. 

Using  the  weighted-average  price  data 
reported  by  Samsung,  petitioners 
compared  U.S.  market  prices  to  Korean 
market  prices  and  found  that  the  U.S. 
prices  for  25-,  27-,  and  31-inch  CTVs 
were  consistently  lower  than  those  in 
Korea  throughout  the  1991-1996  period. 
With  respect  to  13-,  19-,  and  20-inch 
CTVs,  petitioners  claim  that,  although 
Samsung's  data  were  more  varied 
throughout  the  1991-1996  period,  by 
the  first  half  of  1996,  U.S.  prices  were 
lower  than  Korean  prices  for  these 
screen  sizes.  Thus,  petitioners  contend 
that  these  weighted-average  price-to- 
price  comparisons  indicate  that 
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significant  dimiping  margins  would 
exist  if  Samsung  resumed  CTV 
shipments  directly  from  Korea. 
Petitioners  defend  their  use  of  U.S. 
prices  of  Mexican-produced  CTVs  in 
their  comparisons  to  Korean  CTV  prices 
because  Samsung's  cessation  of  CTV 
shipments  directly  from  Korea  has  made 
current  pricing  data  of  CTVs  produced 
in  Korea  and  sold  in  the  United  States 
impossible  to  obtain.  Given  the 
competitive  market  for  CTVs  in  the 
United  States,  petitioners  assert  it  is 
reasonable  to  presume  that  Samsung's 
prices  in  the  United  States  would  not 
vary  depending  on  the  production 
location. 

Furthermore,  petitioners  claim  that 
the  data  for  the  first  half  of  1996 
indicates  that  Samsung  was  selling  at 
below  its  cost  of  production  in  the  home 
market  for  31 -inch  CTVs.  In  this 
situation,  petitioners  contend  that  the 
Department  would  not  rely  on 
Samsimg's  home  market  price  to 
calculate  the  dumping  margin,  but 
would  instead  resort  to  constructed 
value  (CV).  Using  a  CV  methodology, 
based  on  adding  a  profit  amount  to 
Samsung's  cost  of  production  to 
determine  the  appropriate  normal  value, 
petitioners  perform  a  CV-to-price 
comparison  for  31 -inch  CTVs  and 
calculate  an  even  higher  dumping 
margin.  Moreover,  petitioners  argue  that 
the  dumping  margin  based  on  CV  is  not 
eliminated  even  if  Samsung's  cost  of 
production  is  converted  into  U.S. 
dollars  at  the  significantly  depreciated 
January  1998  exchange  rate. 

In  their  case  brief,  petitioners  also 
compare  specific  28-  and  32-inch  CTV 
models  sold  in  Korea  and  the  United 
States  using  1997  retail  prices  obtained 
from  a  U.S.  and  Korean  consumer 
electronics  catalog.  Petitioners  use  the 
January  1998  exchange  rate  to  convert 
the  retail  prices  of  the  Korean  models  to 
U.S.  dollars,  compare  the  converted 
Koreem  price  to  the  retail  price  of 
comparable  32-inch  models  sold  in  the 
United  States,  and  then  calculate 
dumping  margins.  Petitioners  state  that 
any  true  comparison  of  home  market 
and  U.S.  prices  should  be  based  on 
actual  selling  prices  to  distributors,  with 
circiunstance-of-sale  adjustments, 
difference-in-merchandise  adjustments, 
and  adjustments  for  movement  charges, 
data  which  is  only  a\^ilable  to  Samsung 
and  has  not  been  provided  on  the  record 
of  this  proceeding.  Petitioners  contend 
that  these  basic  comparisons  support 
their  claim  that  Samsung  is  likely  to 
resume  dumping,  especially  in  the  large 
and  very  large  screen  models,  should 
shipments  directly  from  Korea 
recommence. 


Petitioners  conclude  that  Samsung's 
own  price  data  and  the  retail  price  data 
from  Korea  and  the  United  States 
indicate  that  Samsung  cannot  compete 
in  the  U.S.  market  without  sales  at 
LTFMV.  According  to  petitioners,  it  is 
entirely  predictable  that  Samsung  has 
resolved  to  reenter  the  U.S.  market  and, 
in  the  face  of  competing  and 
aggressively  priced  imports,  will  be 
forced  to  price  its  Korean  CTVs  unfairly. 
Petitioners  note  that  Samsung  has  not 
sold  a  Korean-produced  CTV  in  the 
United  States  for  nearly  seven  years.  By 
emphasizing  that  it  has  chosen  to 
supply  the  U.S.  market  from  Mexico, 
petitioners  maintain  tJ^at  Samsung  has 
acknowledged  that  ifcannot 
competitively  produce,  ship,  and  sell 
CTVs  to  the  United  States  from  Korea. 
Petitioners  conclude  that  Samsimg's  six 
years  of  de  minimis  margins  provide  no 
evidence  of  any  current  ability  to 
compete  without  unfair  pricing  if  the 
order  were  revoked. 

Samsung  responds  to  petitioners' 
allegation  that  its  price  and  cost  data 
reveal  that  dumping  is  likely  to  occur  by 
stating  that  petitioners  have  relied  upon 
stale  1996  data  for  their  weighted- 
average  price-to-price  comparisons 
rather  than  using  the  more  recent  1997 
data  Samsung  submitted  on  the  record 
of  this  proceeding.  For  example, 
Samsung  states  that  using  the  price  data 
for  the  first  half  of  1997  and  the  January 
1998  exchange  rate,  the  weighted- 
average  price  of  its  31 -inch  CTVs  sold 
in  Korea,  after  being  converted  in  dollar 
terms,  is  well  below  the  weighted- 
average  price  for  its  31 -inch  (Mexican- 
produced)  CTVs  sold  in  the  U.S.  market. 

Samsung  further  states  that  any  type 
of  weighted-average  price-to-price 
comparison  of  Korean  CTV  models  to 
U.S.  CTV  models  is  invalid.  Samsung 
argues  that,  although  it  is  true  that  the 
price  information  it  submitted  shows 
that  the  weighted-average  price  of  all 
models  of  a  particular  screen  size  sold 
in  the  United  States  were  often  lower 
than  the  weighted-average  price  of  all 
models  of  that  same  screen  size  sold  in 
Korea,  petitioners  incorrectly  conclude 
that  this  is  evidence  that  dumping 
would  resume.  According  to  &amsurig, 
this  conclusion  is  erroneous  because 
weighted-average  prices  mask  the  fact 
that  individual  model  prices  within  a 
particular  screen  size  can  vary  v^dely. 
Samsung  elaborates  that  the  model  mix 
and  features  contained  in  the  models 
sold  in  the  United  States  and  Korea  are 
significantly  different.  Samsung  states 
that  CTVs  sold  in  Korea  have  a  larger 
number  of  expensive  features  than  the 
models  its  sells  in  the  United  States.  In 
order  to  show  that  the  lower  U.S. 
weighted-average  prices  are  accoimted 


for  by  the  differences  in  features 
between  U.S.  and  Korean  models, 
Samsung  conducts  a  model-to-model 
comparison  of  its  largest  selling  U.S. 
models  (Mexican-produced)  to  the  most 
physically  similar  models  produced  and 
sold  in  the  Korean  market  and  makes 
adjustments  for  selling  expenses,  duty 
drawback,  and  physical  differences. 
According  to  Samsung,  these 
comparisons  indicate  that  Korean  prices 
did  not  exceed  U.S.  prices  for  these 
models. 

Using  similar  Ipgic  Samsung  argues 
that  the  problems  inherent  in  comparing 
weighted-average  prices  also  apply  to 
comparing  weighted-average  costs  of 
production.  For  this  reason,  Samsung 
claims  that  petitioners'  allegation  of 
below-cost  sales  in  the  home  market  is 
not  valid  because  that  allegation  is 
based  on  a  comparison  of  weighted- 
average  costs  of  production  to  weighted- 
average  prices,  per  screen  size. 

In  regard  to  petitioners'  comparison  of 
specific  28-  and  32-inch  models, 
Samsung  claims  that  these  comparisons 
are  invalid  for  several  reasons.  First, 
petitioners  use  Korean  and  U.S.  retail 
prices,  rather  than  wholesale  prices,  to 
demonstrate  that  Samsung  would  be 
likely  to  sell  CTVs  in  the  United  States 
at  dumped  prices.  Samsung  states  in  its 
questionnaire  response  that  it  has  two 
levels  of  trade  in  the  United  States,  sales 
through  its  U.S.  distribution  subsidiary 
and  sales  Samsung  describes  as  being  to 
original  equipment  manufacturer  (OEM) 
customers.  Since  it  does  not  sell  at  the 
retail  level  in  the  United  States, 
Samsung  contends  that  retail  prices 
should  not  be  used  in  a  "likely"- 
dumping  calculation.  Second.  Samsung 
claims  that  the  Korean  retail  prices  used 
by  petitioners  include  special  excise  tax, 
value  added  tax,  and  other  taxes  which 
together  total  a  significant  percent  of  the 
wholesale  price.  Additionally,  Samsung 
states  that  the  Korean  retail  prices  do 
not  include  the  substantial  rebates  it 
usually  grants  to  its  customers.  Third, 
Samsung  claims  that  the  Korean  28-  and 
32-inch  models  used  by  petitioners  are 
not  comparable  to  the  United  States 
models  because  the  Korean  models  have 
a  16:9  CPT  width/height  ratio  while  the 
U.S.  32-inch  models  have  a  4:3  ratio. 
Samsung  asserts  that  the  materials  cost 
of  a  wide-screen  CPT  is  greater  than  the 
cost  of  producing  a  normal  screen  CPT, 
and,  therefore,  any  comjparisons  of  these 
models  at  issue  for  dumping  purposes 
would  be  distorted. 

Samsung  argues  that  its  six  years  of  de 
minimis  margins,  from  the  third  through 
eighth  reviews,  constitute  substantial 
evidence  that  it  can  compete  in  the 
United  States  market  without  pricing 
CTVs  at  LTFMV.  Samsung  notes  that 
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during  this  six-year  period  of  no 
dumping,  its  level  of  shipments  to  the 
United  States  remained  substantial,  its 
product  mix  remained  varied,  and  it 
received  de  minimis  margins  even 
during  periods  of  significant 
appreciation  of  the  won  (the  fourth 
through  eighth  review  periods).  Most 
importantly,  Samsung  notes  that  it  has 
invested  millions  of  dollars  in  its 
Mexican  production  facilities  that  can, 
and  do,  fully  serve  the  United  States 
market.  Samsung  concludes  that  it  has 
no  need  to  ship  CTVs  from  Korea  to  the 
United  States,  and  even  if  it  did,  there 
is  no  evidence  indicating  that  it  would 
dump  them  on  the  U.S.  market. 

Department's  Position:  We  disagree 
with  petitioners'  claim  that  Samsung  is 
not  able  to  compete  in  the  U.S.  market 
without  LTFMV  sales.  In  arguing  their 
point,  petitioners  conduct  rough 
dumping  margin  calculations  on 
Samsung's  U.S.  and  home  market 
prices,  both  on  a  weighted-average  by 
screen  size  basis  and  on  a  model- 
specific  basis.  We  acknowledge  that  any 
type  of  dumping  margin  analysis 
conducted  in  this  review  is  problematic 
due  to  Samsung's  cessation  of  CTV 
shipments  to  the  United  States  from 
Korea  in  early  1991.  Unlike  the  pricing 
analyses  conducted  in  past  cases  such 
as  DRAMS  and  Brass  Sheet  and  Strip,  in 
this  case  a  pricing  analysis  cannot  be 
based  on  a  comparison  of  home  market 
and  U.S.  prices  of  Korean-produced 
CTVs,  as  the  latter  price  is  not  available 
due  to  the  cessation  of  shipments. 
Rather,  in  this  case,  the  comparison 
invplves  home  market  prices  of  Korean- 
produced  CTVs  to  U.S.  prices  of 
Mexican-produced  CTVs.  It  is 
reasonable  to  presume  that  prices  of 
Mexican-  and  Korean-produced  CTVs 
reflect  the  cost  structure  of  producing 
CTVs  in  Mexico  and  Korea, 
respectively.  While  the  cost  structures 
of  Mexican  and  Korean  CTVs  vary,  we 
conclude  that  in  this  case,  use  of  the 
U.S.  price  for  Mexican-produced  CTVs 
is  a  reasonable  surrogate  for  the  U.S. 
price  of  Korean-produced  CTVs  because 
Samsung's  pricing  of  its  Mexican- 
produced  CTVs  sold  in  a  competitive 
market,  such  as  the  U.S.  market, 
provides  some  indication  of  the  price 
for  which  Samsung's  Korean-produced 
CTVs  would  be  sold.  Moreover,  we  note 
that  there  are  no  other  pricing  data 
available  pertaining  to  Samsung. 

In  DRAMS,  unlike  the  instant  case, 
we  determined  the  DRAM  industry  to  be 
"highly  cyclical  in  nature  with  periods 
of  sharp  upturn  and  downturn  in  market 
prices."  See  DRAMS  at  39810.  Due  to 
the  position  of  the  United  Slates  as  the 
"world's  largest  regional  market  for 
DRAMs,  with  considerable  potential 


growth,"  we  determined  that  companies 
had  the  economic  incentive  to  "ride  out 
industry  downturns"  in  order  to 
maintain  market  sheu^.  See  DRAMS  at 
39819.  The  fact  that  DRAM  producers 
had  historically  been  found  to  have 
dumped  during  downturns  supported 
our  conclusion.  However,  in  this  case, 
we  have  determined  that  the  U.S.  CTV 
industry,  as  described  in  our  discussion 
of  Comment  3  above,  is  not  highly 
cyclical  and  does  not  have  "periods  of 
sharp  downturn  and  upturn  in  market 
price."  Rather,  the  U.S.  CTV  industry  is 
a  competitive  and  mature  industry,  that 
has  reached  approximately  98  percent 
household  penetration.  Samsung's 
reported  U.S.  prices  and  the  price  data 
it  provided  for  the  overall  U.S.  CTV 
industry  indicate  that  this  industry  is 
generally  stable,  exhibiting  a  historic 
trend  of  modest,  annual  price  decreases. 
See  Comment  3  above.  Since  Samsung 
received  de  minimis  margins  during  - 
four  consecutive  years  of  price 
decreases,  from  April  1985  through 
March  1988,  we  determine  that  it  has 
demonstrated  the  ability  to  compete  in 
the  U.S.  market  without  LTFMV  sales. 

In  their  analysis,  petitioners 
compared  the  weighted-average  prices 
Samsung  reported,  by  screen  size,  for  its 
Korean  and  U.S.  sales.  Based  on  this 
comparison,  petitioners  argue  that 
Samsung's  Korean  prices  are  higher 
than  its  U.S.  prices  in  the  large  and  very 
large  product  segments,  whidi  indicates 
that  dumping  would  occur  given  the 
resumption  of  shipments.  We  disagree 
with  this  conclusion.  First,  we  note  that 
comparing  weighted-average  prices 
between  the  Korean  and  U.S.  markets  is 
problematic,  as  Samsung  states,  because 
in  the  CTV  industry  the  prices  of 
individual  models  within  the  same 
screen  size  category  can  vary  widely, 
the  model  mix  within  each  screen  size 
is  different  across  markets,  and  the 
types  and  quantity  of  features  contained 
in  specific  models  are  significantly 
different  between  markets.  Since  Korean 
models  may  contain  a  larger  number  of 
expensive  features,  this  may  account,  at 
least  in  part,  for  the  differences  in 
prices  observed  by  petitioners  for  the 
25-,  27-,  and  31-inch  CTVs  sold  in  the 
two  markets.  Absent  evidence  to  the 
contrary  on  the  record  of  this 
proceeding,  it  is  not  ujareasonable  that 
the  Korean  weighted-average  price  for  a 
given  screen  size  is  higher  than  the  U.S. 
weighted-average  price  in  that  same 
size.  Moreover,  the  model-to-model 
comparisons  that  Samsimg  conducted, 
in  order  to  show  that  the  lower  U.S. 
weighted-average  prices  are  accounted 
for  by  the  differences  in  features 
between  U.S.  and  Korean  models, 


showed  that  after  adjusting  the  initial 
prices  of  the  Korean  and  U.S.  models  for 
selling  expenses,  duty  drawback,  and 
physical  differences,  the  alleged 
dumping  margins  suggested  by  the 
models'  unadjusted  prices  were 
eliminated.  See  Samsung's  letter  to  the 
Secretary,  dated  August  22, 1997,  at 
Exhibit  A.  These  comparisons  were 
done  for  13  of  Samsung's  largest  selling 
U.S.  models,  accounting  for 
approximately  50  percent  of  its  total 
U.S.  sales,  and  support  the  conclusion 
that  the  petitioners'  analysis  cannot  be 
relied  upon  as  a  basis  to  determine  that 
Samsujig  is  likely  to  resiune  sales  at 
LTFMV. 

In  regard  to  petitioners'  allegation  of 
below-cost  sales  in  Korea,  we  agree  with 
Samsung  that  in  the  CTV  industry, 
comparing  the  weighted-average  cost  of 
production  to  the  weighted-average 
home  m£irket  price  on  a  screen  size- 
specific  basis  is  problematic  because 
prices  and  costs  of  production  of 
■  individual  models  within  the  same 
screen  size  category  can  vary  widely 
due  to  the  differences  in  the  types  and 
quantities  of  features  contained  in 
specific  models.  This  reasoning  is 
especially  relevant  in  large  and  very 
large  screen  sizes,  which  tend  to  contain 
more  features  than  smaller  CTVs. 

With  respect  to  petitioners' 
comparison  of  prices  for  specific  28- 
and  32-inch  models  sold  in  the  U.S.  and 
Korean  markets,  we  agree  with  Samsung 
that  these  comparisons  are  of  limited 
value  because  these  prices  hs^ve  not 
been  adjusted  for  taxes,  rebates,  and 
other  expenses  and  that  some  of  the 
models  compared  to  one  another 
contain  CPTs  of  different  width/height 
ratios. 

in  addition,  during  its  six  years  of  de 
minimis  margins,  Samsung  exported 
substantial  quantities  of  subject 
merchandise  in  a  varied  product  mix. 
See  Samsung's  submission  dated 
February  13, 1998.  at  page  8.  This  fact 
pattern  is  different  from  Brass  Sheet  and 
Strip,  where  we  denied  partial 
revocation  of  the  order  because,  among 
other  factors,  the  respondent  had 
"severe  decreases  in  shipments  of  brass 
sheet  and  strip  to  the  U.S.  since  the 
imposition  of  the  order,"  culminating  in 
the  respondent  selling  at  not  LTFMV  a 
single  model  in  a  single  transaction 
during  the  eighth  administrative  review 
of  that  order.  Additional  evidence  that 
Samsung  can  compete  in  the  U.S. 
market  without  LTFMV  sales  is  that 
Samsung's  shipments  from  Korea 
occiirred  while  the  won  was 
appreciating. 
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Comment  8:  Third  Country  Trade 
Restrictions 

Petitioners  state  that  Samsung's 
Korean  CTV  operations  are  extremely 
export-oriented  and  that  the  United 
States,  due  to  its  open  economy,  is  the 
likely  recipient  of  these  exports.  As 
evidence,  petitioners  note  that  the 
United  States  duty  rate  on  the  majority 
of  imported  CTVs  is  5  percent,  in 
contrast  to  the  14  percent  external  tariff 
found  within  the  European  Union  (EU). 
More  importantly,  petitioners  observe 
that  the  EU  has  placed  antidumping 
duties  against  Korean  and  other 
Southeast  Asian  CTVs.  Specifically,  the 
EU  imposed  on  Samsung  antidumping 
duties  of  up  to  10.5  percent  on  small 
CTVs  and  13.7  percent  on  all  other  sizes 
that  are  shipped  directly  from  Korea. 
Thus,  petitioners  conclude.  Samsimg 
faces  cumulative  ordinary  and 
antidumping  duties  on  exports  to 
Europe  of  up  to  27.7  percent,  as 
compared  to  an  antidumping  duty 
deposit  of  zero  and  an  ordinary  duty 
rate  of  5  percent  on  exports  to  the 
United  States. 

Petitioners  argue  that,  contrary  to 
Samsung's  assertions,  its  strategy  of 
localizing  production  within  its  major 
CTV  markets  around  the  world  may 
have  more  to  do  with  gaining  access  to 
markets  with  barriers  to  CTV  imports 
than  with  relative  advantages  in  terms 
of  production  or  shipping  costs. 
Although  Samsung  claimed  in  its 
questionnaire  response  that  it  has  not 
faced  any  barriers  to  exporting  CTVs, 
petitioners  maintain  that  the  recurring 
patterii  of  having  sales  within  a  third* 
country  jump  significantly  once  the 
local  facility  began  production  supports 
the  thesis  that  market  barriers  provided 
the  incentive  to  establish  local 
production.  Therefore,  petitioners 
conclude  that  because  Samsung  faces 
significant  trade  restrictions  in  third 
countries,  as  its  localization  strategy 
implicitly  acknowledges,  it  has  a  strong 
incentive  to  ship  its  excess  CTV 
production  to  the  United  States  and,  in 
combination  with  the  other  factors 
discussed  by  petitioners,  sell  this 
merchandise  at  LTFMV  in  the  U.S. 
market. 

Samsung  does  not  dispute  the  regular 
and  antidumping  duty  rates  provided  by 
petitioners  for  the  EU  and  United  States. 
However,  Samsung  notes  that  these 
European  duties  have  been  in  effect 
since  1990  and  have  not  compelled 
Samsimg  to  export  CTVs  to  the  United 
States  from  Korea  during  the  last  eight 
years.  In  regard  to  barriers  to  trade  in 
third  countries,  Samsung  stated  in  its 
questionnaire  response  that  it  has  not 
encountered  any  barriers  to  trade  in 


third  countries  that  have  made  it 
difficult  to  sell  CTVs  in  those  counties. 
Samsung  claims  that  its  localization 
strategy  was  adopted  in  order  to  reduce 
costs  and  meet  demand  in  markets 
within  each  localized  facility's 
geographic  region. 

Department's  Position:  Although  the 
topic  of  third  country  trade  restrictions 
goes  more  toward  the  issue  of  whether 
Samsung  is  likely  to  resume  shipping, 
rather  than  dumping,  we  provide  the 
following  discussion  in  order  to  address 
fully  all  of  petitioners'  concerns. 

We  disagree  with  petitioners' 
argument  that  tariff  ban-iers  in  major 
CTV  markets  will  motivate  Samsung  to 
export  CTVs  to  the  United  States  from 
its  Korean  production  facilities  and  sell 
such  exports  at  LTFMV.  Petitioners 
observe  that  Samsung's  Korean  exports 
face  cumulative  ordinary  and 
antidumping  duties  in  Europe  of  up  to 
27.7  percent,  while,  if  the  U.S. 
antidumping  duty  order  is  revoked, 
such  exports  are  subject  to  the  smaller 
5  percent  regular  tariff  in  the  United 
States.  Therefore,  petitioners  state  that  it 
is  reasonable  to  conclude  that  a  large 
volume  of  Samsung's  CTV  exports  from 
Korea  will  be  shipped  to  the  United 
States. 

In  past  cases,  we  have  examined  trade 
restrictions  in  third  country  markets  in 
making  its  determination  on  the 
likelihood  of  the  respondent  resuming 
sales  at  LTFMV.  In  TVs  from  Japan,  we 
agreed  with  the  petitioner's  argument 
that  since  other  countries  (specifically, 
the  EU)  had  instituted  more  restrictive 
import  controls  over  consumer 
products,  the  Japanese  producers  would 
increasingly  depend  on  sales  in  the  U.S. 
market.  See  TVs  from  Japan  at  35519. 
However,  the  issue  of  whether  the 
Japanese  producers  had  other, 
substantial  CTV  markets  besides  the 
U.S.  and  EU  was  not  addressed  in  the 
final  determination  of  that  case.  More 
recently,  we  have  stated  that  it  is 
important  to  examine  whether  the 
respondent  is  "solely  dependent  on  the 
U.S.  for  financial  viabihty"  and  if  it 
made  significant  sales  in  other  third 
countries  when  considering  revocation. 
See  Steel  Wire  Rope  1997  at  17174.  In 
the  case  of  Samsimg,  the  facts 
demonstrate  that  the  company  has 
access  to  third  coimtry  markets  and, 
thus,  does  not  rely  solely  on  the  U.S. 
market. 

For  example,  petitioners'  argimient 
that  Samsung  has  an  incentive  to 
resume  shipments  to  the  Unite4.States 
because  it  faces  high  import  barriers  in 
the  EU,  a  major  CTV  market,  fails  to  take 
into  account  Samsung's  CTV  operations 
in  Eastern  and  Western  Europe,  which 
Samsung  states  serve  the  CTV  markets 


of  these  two  regions.  See  Samsung's 
February  24,  1997,  submission  at 
Appendix  1.  The  existence  of  these 
operations  limits  the  importance  of  EU 
trade  restrictions  on  Samsung's  Korean- 
produced  CiVs  in  our  analysis  of 
whether  Samsung  is  not  likely  to 
resume  dumping  in  the  U.S.  market  in 
the  absence  of  an  antidumping  duty 
order. 

In  addition,  petitioners'  argument 
does  not  take  into  account  that 
Samsung's  Mexican  operations  have 
served  the  U.S.  market  since  1991.  In 
the  context  of  the  terminated  anti- 
circumvention  inquiry",  the  Department 
verified  Samsung's  Mexican  CTV  ' 
production  focilities.  As  the  verification 
report  states,  the  Department  found  that 
these  facilities  include  a  CTV  assembly 
plant,  parts  and  components  plant,  CPT 
plant,  a  proposed  glass  plant,  and 
several  feeder  plants  established  and 
operated  by  unrelated  Korean  suppliers 
to  Samsung.  See  the  memorandum  to 
the  file,  dated  August  12, 1998,  that 
transmits  the  November  26, 1997. 
verification  report  to  the  record  of  this 
review.  From  these  facilities,  Samsimg 
produces  CTVs  ranging  from  13  to  31 
inches  that  are  sold  throughout  North. 
Central,  and  South  America.  During  the 
first  half  of  1997,  most  of  the  Mexican- 
produced  CTVs  exported  to  the  United 
States  enter  the  country  duty-free  under 
NAFTA  tariff  preference  provisions. 
Using  the  same  logic  employed  by 
petitioners,  that  Samsung  will  export 
CTVs  to  the  market  with  the  lowest 
tariff  barriers,  we  can  only  conclude  that 
Samsung  will  continue  to  service  the 
U.S.  market  from  Mexico  because  CTVs 
produced  in  Mexico  can  enter  the  U.S. 
duty-free  under  NAFTA,  provided  they 
meet  NAFTA  rules  of  origin.  In  addition 
to  its  Korean  and  Mexican  facilities, 
Samsung  also  has  CTV  production 
operations  in  West  Europe,  East  Europe, 
East  Asia,  and  South  East  Asia.  See 
Samsung's  February  24, 1997, 
questioimaire  response  at  Appendix  1. 
Because  Samsimg  has  access  to  these 
markets  based  upon  its  localization 
process,  the  third  country  restrictions  to 
trade  are  not  significant  in  this  case. 

Comment  9:  New  Technologies — High- 
Definition  Television 

Petitioners  contend  that  although  this 
changed  circumstances  review  should 
not  be  used  as  a  surrogate  scope  inquiry, 
high-definition  television  (HDTV)  and 
other  new  technologies,  are  within  the 
scope  of  this  order  and  the  development 
of  such  technology  should  be  factored 
into  the  Department's  revocation 
analysis.  Specifically,  petitioners  state 
that  HDTV  will  be  capable  of  producing 
a  video  image  and  receiving  a  television 
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signal,  and  that  these  features  in  and  of 
themselves  are  sufficient  to  satisfy  the 
scope  requirements.  In  regard  to 
Samsung's  claim  that  HDTVs  will 
include  other  features  or  be  used  for 
purposes  other  than  receiving  a 
broadcast  signal,  petitioners  state  that 
these  claims  were  not  dispositive  in  the 
Final  Affirmative  Scope  Ruling- 
Antidumping  Duty  Order  on  Color 
Television  Receivers  from  Taiwan  (A- 
583-009):  Coach  Master  International 
Corporation,  63  FR  805  (January  7, 
1998).  and  should  not  be  so  here. 
Furthermore,  petitioners  assert  that  the 
Department  has  consistently  found  that 
new  technologies,  such  as  liquid  crystal 
diode  TVs,  are  included  within  the 
scope  of  the  CTV  order.  See,  e.g., 
Television  Receiving  Sets,  Monochrome 
and  Color,  from  Japan,  56  FR  66841 
(December  26. 1991).  Petitioners 
maintain  that  in  these  cases, 
uncertainties  about  the  future 
marketing,  prices,  or  demands  have 
never  been  dispo^ive  factors  in 
deciding  whether  these  new 
technologies  dre  within  the  scope  of  the 
order. 

Petitioners  claim  that  Samsung  has 
consistently  denied  throughout  the 
course  of  this  segment  of  the  proceeding 
that  it  would  be  producing  HDTVs,  or 
any  other  new  television  technology,  in 
Korea.  As  evidence  for  their  assertion, 
petitioners  cite  excerpts  from  Samsung's 
questionnaire  response  and  subsequent 
submissions  where  Samsung 
characterized  its  current  state  of  HDTV 
development  as  still  in  the  research  and 
development  stage,  where  mass 
production  was  not  in  the  foreseeable 
future.  In  actuality,  petitioners  argue, 
Samsung  has  invested  millions  of 
dollars  into  developing  this  technology 
and  has  reached  the  point  where  mass 
production  of  HDTVs  is  scheduled  to 
begin  during  the  second  half  of  1998.  In 
support  of  its  argument,  petitioners  note 
that  Samsung  displayed  a  fully 
functional  HDTV  unit  at  the  January 
1998  consumer  electronics  show  in  Las 
Vegas,  Nevada.  Petitioners  explain  that 
the  promotional  literature  Samsung 
distributed  during  the  trade  show 
described  the  new,  proprietary  digital 
television  chipset  architecture  Samsung 
developed  and  discussed  the  long  list  of 
features  the  HDTV  model  will  contain. 
Petitioners  also  claim  that  Samsung's 
argument  that  HDTV  production  will 
not  occur  for  many  years  away  due  to. 
in  part,  the  long  schedule  for  transition 
to  digital  broadcasting  is  suspect 
because  Samsung,  in  its  own 
promotional  literature,  includes  the 
Federal  Communications  Commission's 
transition  schedule,  which  states  that  by 
May  1999,  20  percent  of  the  U.S. 


population  will  be  able  to  receive  digital 
signals  and,  by  November  2000,  digital 
signal  broadcasts  will  cover  50  percent 
of  the  U.S.  population.  Petitioners 
maintain  that  these  numbers  indicate 
that  in  just  over  two  years,  half  of  the 
U.S.  television  market  will  be  receiving 
digital  signals  and  potentially  be  ready 
to  purchase  a  digital  receiver. 

According  to  petitioners,  the  first  type 
of  HDTVs  sold  in  the  United  States  will 
be  projection-style  CTVs.  Petitioners 
assert  that  because  Samsung  does  not 
produce  projection-style  CTVs  in 
Mexico,  it  does  not  currently  have  the 
capacity  to  assemble  projection-style 
HDTVs  in  Mexico.  However,  since 
Samsiuig  sells  and  presumably  produces 
the  projection-style  CTVs  in  Korea, 
combined  with  the  fact  that  Korea  has 
recently  adopted  the  advanced 
television  systems  committee  (ATSC) 
standard  for  digital  broadcast, 
petitioners  conclude  that  Samsimg  has 
the  ability  and  motivation  to  produce 
projection-style  HDTVs  in  Korea  for  sale 
in  the  Korean  market  and  export  to  the 
United  States. 

Petitioners  also  argue  that  HDTVs  are 
likely  to  be  sold  in  the  United  States  at 
less  than  normal  value.  Petitioners  base 
this  allegation  on  an  estimate  by 
Thomson  Consumer  Electronics 
(Thomson)  that  the  cost  of  manufacture 
for  a  projection-style  HDTV  will  be  a 
large  multiple  of  the  cost  of  manufacture 
for  a  31-inch  CTV.  Starting  with 
Samsung's  1996  cost  of  production  for 
a  31-inch  conventional  CTV,  petitioners 
convert  this  cost  to  U.S.  dollars  using 
the  January  1998  exchange  rate,  and 
then  inflate  this  amount  by  a  large 
multiple  to  arrive  at  an  estimate  of 
Samsung's  cost  of  production  for  a 
HDTV.  Using  Samsung's  1996  financial 
statement,  petitioners  calculate  amounts 
for  SG&A  expenses,  interest  expenses, 
and  profit.  These  amounts  are  added  to 
their  estimated  cost  of  production  to 
produce  a  final  CV  for  HDTV. 
Petitioners  then  take  Samsung's 
estimated  retail  U.S.  price  range  for 
HDTVs  and  reduce  it  by  a  certain 
percentage  to  adjust  for  retail  markup. 
Petitioners  claim  that  without  making 
further  adjustments  to  the  U.S.  price  to 
account  for  freight  and  other  movement 
expenses  involved  in  transporting  the 
HDTVs  from  Korea  to  the  United  States, 
a  CV-to-price  comparison  indicates  that 
Samsung  would  be  dumping  its  HDTVs 
in  the  United  States. 

Samsung  argues  that  HDTV  will  be 
outside  the  scope  of  the  order  on  Korean 
CTVs  because  this  new  technology  does 
not  meet  the  four  criteria  for 
determining  yvhether  "later-developed- 
merchandise"  is  within  the  scope  of  an 
outstanding  order.  First,  with  respect  to 


physical  characteristics,  Samsung  notes 
that  HDTVs  use  a  digital  signal 
technology,  while  conventional  CTVs 
use  non-compatible  analog  technology. 
HDTV  will  have  a  16:9  width/height 
ratio  compared  to  a  4:3  ratio  for  a 
conventional  CTV.  HDTV  will  have 
advanced  hardware  and  software  that 
allows  it  to  display  roughly  twice  the 
resolution  of  a  conventional  CTV. 
Additionally,  HDTV  will  have  the 
ability  for  interactive  use  and  receipt  of 
data  services.  Second,  Samsung  claims 
that  due  to  the  better  picture  and  sound 
quality,  along  with  the  data  service 
capability,  the  expectations  of  an 
ultimate  purchaser  of  a  HDTV  will  be 
vastly  different  from  those  of  a 
purchaser  of  a  conventional  CTV.  Third, 
with  respect  to  the  ultimate  use  of 
HDTV,  Samsung  contends  that  it  will 
differ  significantly  ft-om  a  conventional 
CTV  precisely  because  of  the  interactive 
function  and  the  ability  to  receive  data 
transmission,  such  as  stock  pricing, 
home  shopping  information,  and 
electronic  newspapers.  Fourth,  Samsung 
states  that  it  is  highly  unlikely  that  it 
will  sell  HDTVs  through  the  same 
channels  of  distribution  as  it  sells 
conventional  CTVs.  Since  HDTVs  will 
have  a  price  of  over  $5,000,  Samsung 
will  have  to  sell  HDTVs  through  dealers 
which  specialize  in  high-tech  and 
luxury  products,  rather  than  its  current 
distribution  channel  of  companies 
selling  more  affordable  products,  such 
as  Circuit  City,  Best  Buy,  Sears,  and 
Wal-Mart.  For  these  reasons,  Samsung 
concludes,  HDTVs  will  not  be  within 
the  scope  of  the  order  on  Korean  CTVs 
and,- therefore,  the  development  of  such 
technology  should  not  be  considered  a 
factor  in  the  Department's,,jevocation 
analysis. 

Samsung  states  that  HDTV  is  a  very 
new  and  complicated  technology,  and  it 
will  take  many  years  for  CTV  producers 
to  develop  the  ability  to  mass  produce 
HDTV  sets.  As  support.  Samsung  cites 
several  press  articles  that  indicate  the 
HDTV  market  will  be  characterized  by 
prohibitively  high  prices,  low  sales 
voliune,  and  slow  market  penetration. 
For  these  reasons,  Samsung  states  that  it 
does  not  intend  to  produce  HDTV  in 
commercial  quantities  in  the  reasonably 
foreseeable  future. 

More  specifically,  Samsung  states  that 
commercial  production  cannot  begin 
until  it  completes  all  three  stages  of 
research  and  development.  Samsung 
states  that  it  has  completed  only  the  first 
stage,  development  ofa  prototype,  as 
evidenced  by  the  functional  unit 
displayed  at  the  January  1998  consumer 
electronics  trade  show.  Samsung  claims 
that  the  second  and  third  stages, 
respectively  the  development 
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verification  test  and  the  manufacturing 
verification  test,  have  yet  to  begin. 
However.  Samsung  contends  that  these 
stages  cannot  begin  until  the  ATSC 
approves  the  software  standards  for 
HDTV.  Samsung  claims  that  this 
approval  is  not  expected  until 
iSeptember  1998. 

Samsung  contends  that  in  addition  to 
the  technical  reasons  preventing 
immediate  commercial  production,  such 

g reduction  is  not  feasible  until 
rbadcasters  have  converted  to  digital 
signals.  According  to  the  regulations 
governing  this  transition,  conversion  to 
digital  broadcasting  in  the  United  States 
is  not  scheduled  for  completion  until 
the  year  2002,  at  the  earliest.  Until  the 
transition  is  completed,  Samsimg 
argues,  the  market  in  the  United  States 
will  not  be  large  enough  to  justify 
commercial  production  of  HDTVs. 
Therefore,  due  to  the  technical 
restrictions  and  the  long  transition 
schedule,  Samsung  concludes  that 
commercial  production  of  HDTV  in  the 
United  States  is  at  least  four  years  away. 

Samsung  next  argues  that  when 
commercial  production  begins,  it  will 
occur  in  Mexico,  rather  than  in  Korea, 
because  it  makes  economic  sense  to  do 
so.  Samsimg  claims  that  it  will  be  more 
expensive  to  produce  HDTVs  in  Korea, 
rather  than  Mexico,  for  the  following 
reasons:  (1)  Samsimg  would  have  to  pay 
freight  costs  on  many  of  the  components 
used  in  its  HDTV  design  because  most 
of  the  major  components  are 
manufactured  in  the  United  States  and 
Japan,  (2)  shipping,  transportation,  and 
inventory  charges  would  be  higher  due 
to  the  large  size  of  rear-projection  sets, 
and  (3)  Samsung  would  have  to  pay  the 
regular  5  percent  duty  on  finished  CTVs 
if  HDTV  is  ultimately  determined  to  be 
within  the  scope  of  the  CTV  order. 
Samsung  concludes  that  most  of  these 
expenses  would  be  avoided  if  Samsung 
produced  the  HDTV  units  in  Mexico. 
^    Lastly,  Samsung  contends  that  there  is 
no  material  difference  in  the  nature  of 
the  assembly  facilities  in  Mexico  and 
Korea,  as  the  Department  verified  in  the 
context  of  the  terminated  anti- 
circumvention  inquiry.  Samsung  claims 
that  in  both  facilities  new  HDTV 
production  lines  will  need  to  be 
constructed  and  petitioners  have  not 
provided  evidence  to  the  contrary. 
Although  petitioners  argue  that 
Samsung's  existing  production  capacity 
in  Korea  for  rear-projection  convention 
CTVs  offers  an  economic  advantage  to 
locating  production  of  rear-projection 
HDTVs  in  Korea,  Samsung  states  that 
petitioners  have  provided  no  ^idence 
to  substantiate  their  claim.  Samsung 
states  that  petitioners  have  excellent 
information  sources  wdthin  the  CTV 


industry  and  could  have  provided 
factual  information  concerning  the 
characteristics  or  cost  of  an  HDTV 
production  line  or  the  ability  of  a 
producer  to  utilize  and/or  convert  an 
existing  conventional  rear-projection 
CTVs  production  line  to  produce 
HDTVs.  According  to  Samsung,  the  fact 
that  petitioners  did  not  provide  such 
evidence  indicates  that  there  is  no 
credible  reason  why  Samsung  caimot 
produce  HDTVs  in  Mexico. 

Samsung  argues  that  petitioners' 
estimate  of  the  likelihood  of  Samsung 
dumping  HDTVs  in  the  United  States  is 
based  on  wholly  unsubstantiated 
allegations  concerning  Samsung's  price 
and  cost  structure,  which  has  yet  to  be 
established  because  Samsung  has  not 
started  to  sell  or  commercially  produce 
HDTVs.  Specifically.  Samsung  states 
that  petitioners  have  no  concrete  basis 
for  their  HDTV  cost  allegation,  but 
instead  must  rely  on  a  cost  estimate 
certified  by  Thomson.  Furthermore, 
Samsung  states  that  petitioners'  claim 
that  Thomson's  cost  of  manufacture  of 
a  projection-style  HDTV  is  a  large 
multiple  of  the  cost  ofa  31-inch  CTV, 
is  inherently  unreliable  given  the 
enormous  technical  differences  between 
analog  CTV  and  HDTV.  Lastly,  Samsung 
argues  that  petitioners'  effort  to  adjust 
the  expected  U.S.  retail  price  for  HDTVs 
to  the  wholesale  level  by  adjusting  for 
a  "typical  retail  mark-up"  is 
problematic  given  that  no  retail  or 
wholesale  sales  have  been  made  by  any 
producer. 

Department's  Position:  This 
discussion  should  not  be  viewed  as  a 
surrogate  scope  inquiry.  In  an  official 
scope  inquiry,  parties  typically  place  on 
the  record  very  technical  data,  including 
product  specifications,  of  a  product  that 
has  actually  been  produced  and  sold  in 
the  United  States.  There  is  no  such  data 
on  the  record  in  this  segment  of  the 
proceeding.  However,  based  on  the 
presumption  that  the  scope  covers  all 
CTVs  unless  expressly  excluded,  the 
Department  will  consider,  as  we  did  in 
TVs  from  Japan,  the  development  of 
new  technology  in  our  analysis  of 
whether  it  is  not  likely  that  Samsung 
would  renew  dumping.  See  TVs  from 
Japan  at  35519. 

Although  we  agree  with  petitioners 
that  HDTV  is  presumed  to  be  subject 
merchandise  within  the  scope  of  the 
order  for  purposes  of  this  changed 
circumstances  review,  we  cannot 
reasonably  conclude,  based  on  the 
record  evidence,  that  Samsung  is  likely 
to  sell  HDTV  at  LTFMV,  even  if 
Samsung  were  to  produce  such 
merchandise  in  Korea.  The  fact  that  an 
industry  is  developing  new  technologies 
is  not,  by  itself,  a  sufficient  argument  on 


which  to  base  a  claim  that  these  new 
technologies  are  likely  to  be  dumped. 
There  must  be  credible  evidence  to 
indicate  not  only  that  these  new 
technologies  are  soon  to  be  introduced 
into  the  U.S.  market,  but  also  that  such 
merchandise  is  likely  to  be  sold  at 
LTFMV.  In  TVs  from  Japan,  we  found 
that  new  technological  trends  in  the 
television  industry,  such  as  LCD  TVs, 
were  likely  to  be  developed  and 
produced  in  Japan  and  that  "the 
incentive  to  sell  such  products  at 
LTFMV  will  depend  on  competitive 
market  pressures."  See  TVs  from  Japan 
at  35519.  Furthermore,  we  stated  that 
"given  the  number  of  companies 
currently  pursuing  new  technologies 
and  the  high  production  costs  in  Japan 
combined  with  the  high  value  of  the 
yen,"  we  could  not  conclude  that  there 
was  no  likelihood  of  selling  new 
products  at  LTFMV  in  the  future.  Id.  at 
35519.  The  Department  found  that  the 
evidence  on  the  record  of  that  case 
indicated  that  new  technologies  were  to 
be  produced  in  the  home  market 
(Japan),  the  home  market  currency  (the 
yen)  was  appreciating,  home  market 
production  costs  were  high,  and  that 
competition  would  be  strong  given  the 
number  of  companies  pursuing  such 
technology.  Based  on  the  totality  of  the 
circumstances  in  that  case,  the 
Department  could  not  conclude  that  the 
respondents  (Sanyo  and  Hitachi)  were 
not  likely  to  sell  the  new  products  at 
LTFMV  in  the  future. 

In  this  case,  the  petitioners' 
arguments  with  respect  to  sales  of 
HDTV  being  sold  at  LTFMV  are  not 
persuasive.  First,  HDTV  technology  has 
been  under  development  for  more  than 
10  years  and  has  yet  to  become 
commercially  viable.  Second,  the  fact 
that  petitioners'  estimate  of  Samsung's 
cost  of  production  for  HDTV  is  based  on 
the  cost  of  produption  for  an  31-inch 
analog  CTV,  which  is  technically  very 
different  from  HDTV,  is  problematic 
because  it  is  highly  speculative  of  the 
real  costs  of  HDTVs.  Samsung  has  not 
produced  or  sold  commercial  quantities 
of  HDTV.  Moreover,  the  estimates 
provided  by  petitioners  cannot 
reasonably  be  relied  upon  because 
petitioners  have  not  demonstrated  any 
cost  relation  between  31-inch  analog 
CTVs  and  HDTV,  nor  have  they 
explained  the  derivation  or  calculation 
of  the  large  multiple  used  in  their 
analysis.  Absent  some  reasonable 
explanation,  the  Department  cannot  rely 
on  those  highly  speculative  estimates  as 
a  valid  indicator  of  the  cost  of 
production  for  HDTV. 

Although  in  past  cases  we  have  found 
that  new  technology  is  developed  in  the 
home  market  [i.e..  TVs  from  Japan),  we 
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cannot  reach  the  same  conclusion  in 
this  case.  Specifically,  we  note  that  the 
bill  of  materials  Samsung  provided  for 
its  HDTV  prototype  revealed  that  none 
of  the  four  major  components  (i.e.,  the 
chipset,  CPT,  lens,  and  screen  panel) 
were  produced  in  Korea.  In  light  of  the 
won's  depreciation,  the  cost  of 
importing  these  components  has  risen 
and  may  be  a  disincentive  to  Samsung 
in  keeping  HDTV  production  in  Korea. 
Therefore,  based  on  the  evidence  on  the 
record,  we  cannot  conclude  that  HDTVs, 
once  fully  developed  by  Samsung,  will 
be  produced  in  Korea  or  dumped  in  the 
United  States. 

Affirmative  Final  Determination  of 
Changed  Circumstances 

Based  on  the  foregoing  analysis,  we 
detennine,  pursuant  to  Section 
353.25(d)  of  the  Department's 
regulations,  that  changed  circumstances 
warrant  partially  revoking  the 
antidumping  duty  order  on  CTVs  from 
Korea  with  respect  to  merchandise 
exported  by  Samsung, that  is  also 
manufactured  by  Samsung.  Pursuant  to 
our  final  results,  we  will  instruct  the 
U.S.  Customs  Service  (Customs)  to  end 
the  suspension  of  liquidation  of 
merchandise  subject  to  the  order  on 
CTVs  from  Korea,  as  it  applies  to 
Samsung,  on  or  after  the  publication 
date  of  this  notice  of  final 
determination,  and  to  refund  any 
estimated  antidumping  duties  collected, 
for  all  unliquidated  entries  of  such 
.  merchandise  made  on  or  after  the 
publication  date  of  this  notice  of  final 
determination.  We  will  also  instruct 
Customs  to  pay  interest  on  such  refunds 
in  accordance  with  Section  778  of  the 
Act. 

This  final  affirmative  changed 
circumstances  determination  is  in 
accordance  with  Section  751(b)  of  the 
Act  and  19  C.F.R.  353.22(f). 

Dated:  August  26, 1998. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  99-23669  Filed  9-1-98;  8:45  am] 

WLUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-660-802] 

Notice  of  Amended  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Preserved 
Mushrooms  from  Indonesia 

agency:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 


EFFECTIVE  DATE:  September  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  J.  Jenkins  or  Irene  Darzenta 
Tzafolias,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-1756  or  (202) 482-0922. 
respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  references 
to  19  CFR  part  351  (62  FR  27296;  May 
19,  1997). 

Amended  Preliminary  Determination 

We  are  amending  the  preliminary 
determination  of  sales  at  less  than  fair 
value  for  certain  preserved  mushrooms 
from  Indonesia  to  reflect  the  correction 
of  a  ministerial  error  made  in  the  margin 
calculations  in  that  determination.  We 
are  publishing  this  amendment  to  the 
preliminary  determination  pursuant  to 
19  CFR  351.224(e). 

Case  History 

On  July  27, 1998,  the  Department 
preliminarily  determined  that  certain 
preserved  mushrooms  from  Indonesia 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value  (63 
FR  41783;  August  5,  1998). 

On  July  29, 1998,  we  disclosed  our 
calculations  for  the  preliminary 
determination  to  counsel  for  PT  Dieng 
Djaya(Dieng)/PT  Surya  Jaya  Abadi 
Perkasa  (Surya),  and  PT  Zeta  Agro 
Corporation  (Zeta).  On  August  3, 1998, 
we  disclosed  our  calculations  to  counsel 
for  petitioners. 

On  August  3, 1998,  we  received  a 
submission,  timely  filed  pursuant  to  19 
CFR  351.224(c)(2),  from  Dieng/Surya 
and  Zeta  alleging  ministerial  errors  in 
the  Department's  preliminary 
determination.  In  their  submission, 
Dieng/Surya  and  Zeta  requested  that 
these  errors  be  corrected  and  an 
amended  preliminary  determination  be 
issued  reflecting  these  changes. 

We  did  not  receive  ministerial  error 
allegations  firom  the  petitioners.  On 
August  11,  petitioners  filed  comments 
on  respondents'  allegations.  However, 
because  it  not  the  Department's  practice 
to  consider  replies  to  comments 
submitted  in  connection  vdth  a 
preliminary  determination  iinder  19 


CFR  351.224(c)(3),  we  did  not  consider 
these  comments. 

Amendment  of  Preliminary 
Determination 

The  Department's  regulations  provide 
that  the  Department  will  correct  any 
significant  ministerial  error  by 
amending  the  preliminary 
determination.  See  19  CFR  351.224(e).  A 
significant  ministerial  error  is  an  error 
the  correction  of  which,  either  singly  or 
in  combination  with  other  errors:  (1) 
would  result  in  a  change  of  at  least  five 
absolute  percentage  points  in,  but  not 
less  than  25  percent  of,  the  weighted- 
average  dumping  margin  calculated  in 
the  original  (erroneous)  preliminary 
determination;  or  (2)  would  result  in  a 
difference  between  a  weighted-average 
dumping  margin  of  zero  (or  de  minimis) 
and  a  weighted-average  dimiiping 
margin  of  greater  than  de  minimis,  or 
vice  versa.  See  19  CFR  351.224(g). 

After  analyzing  Dieng/Surya  and 
Zeta's  submission,  we  have  determined 
that  a  ministerial  error  was  made  in  the 
margin  calculation  for  Dieng/Surya  and 
2^ta  in  the  preliminary  determination. 
Specifically,  we  inadvertently  used 
programming  language  that  incorrectly 
applied  the  number  of  cans  per  carton 
in  the  constructed  value  (CV)  data  base. 

Dieng/Surya  and  2^ta  also  alleged 
that  the  Department  made  three 
additional  ministerial  errors  by:  (1) 
overlooking  record  evidence  of  an 
Indonesian  respondent  in  the 
calculation  of  CV" profit  and  selling 
expenses,  (2)  failing  to  calculate 
combined  weighted-average  export 
prices  for  Dieng/Surya,  and  (3) 
incorrectly  calculating  general  and 
administrative  expenses  for  CV. 
However,  the  Department  has 
determined  that  none  of  these  errors  is 
in  fact  a  ministerial  error  as  defined  in 
19  CFR  351.224(f),  and  therefore,  did 
not  consider  them  at  this  time.  See 
Memorandum  to  Louis  Apple  from  The 
Team,  dated  August  20, 1998,  for  further 
discussion  of  Dieng/Surya  and  Zeta's 
ministerial  error  allegations  and  the 
Department's  analysis. 

Pursuant  to  19  CFR  351.224(g)(1),  the 
ministerial  error  acknowledged  above 
for  Zeta  is  not  significant.  Therefore,  we 
have  not  recalculated  the  margin  for 
Zeta.  However,  with  regard  to  Dieng/ 
Surya,  because  the  correction  of  the 
ministerial  error  results  in  a  difference 
between  a  weighted-average  dumping 
margin  of  greater  than  de  minimis  and 
a  weighted-average  dumping  margin  of 
de  minimis,  the  Department  hereby 
amends  its  preliminary  determination 
with  respect  to  Dieng/Surya  to  correct 
this  error.  In  addition,  we  have 
recalculated  the  "All  Others  Rate." 
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Pursuant  to  section  735(c)(5)(A)  of  the 
Act,  the  Department  has  excluded  the 
de  minimis  margin  from  the  calculation 
of  the  "All  Others  Rate." 

The  revised  weighted-average 
dumping  margins  are  as  follows:^ 


Exporter/Manufacturer 


PT  Dieng  Djaya/PT 
Surya  Jaya  Abadi 
Perkasa. 

PT  Zeta  Agro  Cor- 
poration. 

All  Ottiers 


Weighte<l-average 
margin  percentage 


0.42%  (de  minimis) 

29.58% 
29.58% 


Suspension  of  Liquidation 

■     We  will  instruct  the  U.S.  Customs  to 
discontinue  the  suspension  of 
liquidation  of  all  entries  of  mushrooms 
from  Indonesia  produced/exported  by 
PT  Dieng  Djaya/PT  Surya  Jaya  Abadi 
Perkasa.  In  accordance  with  section 
733(d)(2)  of  the  Act,  the  Department 
will  direct  the  U.S.  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
other  entries  of  mushrooms  from 
Indonesia  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  posting  of  bond  equal  to  the 
estimated  amount  by  which  the  normal 
value  exceeds  the  U.S.  price  as  show 
above.  These  instructions  will  remain  in 
effect  until  further  notice. 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  of  the 
amended  preliminary  determination. 

This  amended  preliminary 
determination  is  published  pursuant  to 
section  777(i)  of  the  Act  and  19  CFR 
351.224(e). 

Dated:  August  26, 1998. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  96-23668  Filed  9-1-98;  8:45  am) 
BKimO  CODE  361»-08-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcement  of  a  Partially  Closed 
Meeting  of  the  Manufacturing 
Extension  Partnership  National 
Advisory  Board 

agency:  National  Institute  of  Standards 
and  Technology,  Conunerce. 


ACTION:  Notice  of  partially  closed 
meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Institute  of  Standards  and 
Technology's  (NIST's)  Manufacturing 
Extension  Partnership  National 
Advisory  Board  (MEPNAB)  will  meet  to 
hold  a  meeting  on  Thursday,  September 
17, 1998.  The  MEPNAB  is  composed  of 
nine  members  appointed  by  the  Director 
of  NIST  who  were  selected  for  their 
expertise  in  the  area  of  industrial 
extension  and  their  work  on  behalf  of 
smaller  manufacturers.  The  Board  was 
set  up,  under  the  direction  of  the 
Director  of  NIST,  to  fill  a  need  for 
outside  input  on  MEP.  MEP  is  a  unique 
program  consisting  of  centers  in  all  50 
states  and  Puerto  Rico.  The  centers  have 
been  created  by  a  state,  federal  and  local 
partnership.  The  Board  works  closely 
with  the  MEP  to  provide  input  and 
advise  on  MEP's  programs,  plans,  and 
policies.  The  purpose  of  this  meeting  is 
to  delve  into  areas  the  Board  selected  at 
the  previous  meeting.  The  agenda 
includes  a  presentation  by  the  co-chairs 
of  the  Next  Generation  Manufacturing 
Extension  Partnership  group  under  the 
United  States  Innovation  Partnership  on 
their  vision  for  the  future  of 
manufacturing  extension,  MEP's  work 
with  client  firms  to  increase  their 
international  competitiveness,  and 
plans  for  a  review  of  the  process  MEP 
uses  to  evaluate  the  centers.  The  portion 
of  the  meeting  which  involves 
personnel  and  proprietary  budget 
information,  will  be  closed  to  the 
public.  All  other  portions  of  the  meeting 
will  be  open  to  the  public. 
DATE  AND  ADDRESS:  The  meeting  will 
convene  on  September  17, 1998,  at  8:00 
a.m.  and  adjourn  at  3:30  p.m.  and  will 
be  held  at  the  Department  of  Commerce, 
Herbert  C.  Hoover  Building,  14th  Street 
and  Constitution  Avenue,  Washington, 
DC,  Room  4830.  The  closed  portion  of 
the  meeting  is  scheduled  from  8:00-9:00 
a.m. 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  for  Administration 
with  the  concurrence  of  the  General 
Counsel  Formally  determined  on 
August  12, 1998,  pursuant  to  Section 
10(d)  of  the  Federal  Advisory 
Committee  Act,  that  these  portions  of 
the  meeting  may  be  properly  closed 
because  they  are  concerned  with  matters 
that  are  within  the  purview  of  5  U.S.C. 
522(c)(4),  (6)  and  (9)(b).  A  copy  of  the 
determination  is  available  for  public 
inspection  in  the  Central  Reference  and 
Records  Inspection  Facility.  Room  6219, 
Main  Commerce. 


MEP's  services  to  smaller 
manufacturers  address  the  needs  of  the 
national  market  as  well  as  the  unique 
needs  of  each  company.  Since  MEP  is 
committed  to  providing  this  type  of 
individualized  service  through  its 
centers,  the  program  requires  the 
perspective  of  locally  based  experts  to 
be  incorporated  into  its  national  plans. 
The  MEPNAB  was  established  at  the 
direction  of  the  NIST  Directbr  to 
maintain  MEP's  focus  on  local  and 
market-based  needs.  The  MEPNAB  was 
approved  on  October  24, 1996.  in 
accordance  with  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  2.,  to 
provide  advice  on  MEP  programs,  plans, 
and  policies;  to  assess  the  soundness  of 
MEP  plans  and  strategies;  to  assess  the 
current  performance  against  MEP 
program  plans,  and  to  function  in  an 
advisory  capacity.  The  Board  will  meet 
three  times  a  vear  and  reports  to  the 
Director  of  NIST.  This  will  be  the  third 
meeting  of  the  MEPNAB  in  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Acierto,  Assistant  to  the  Director 
for  Policy,  Manufacturing  Extension 
Partnership,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone 
number  (301)  975-5033. 

Dated:  August  24. 1998. 
Robert  E.  Hebner, 

Acting  Deputy  Director,  NIST. 

(FR  Doc.  98-23671  Filed  9-1-98;  8:45  ami 

BILLMQ  CODE  3610-1».M 


DEPARTMENT  OF  COMMERCE 

Natioruil  Oceanic  and  Atmospheric 
Administration 

Memt>ership  of  ttie  National  Oceanic 
and  Atmospheric  Administration 
Performance  Review  Board 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 
ACTION:  Notice  of  membership  of  NOAA 
Performance  Review  Board. 

SUMMARY:  In  accordance  with  5  USC, 
4314(c)(4),  NOAA  announces  the 
appointment  of  persons  to  serve  as 
members  of  the  NOAA  Performance 
Review  Board  (PRB).  The  NOAA  PRB  is 
responsible  for  reviewing  performance 
appraisals  and  ratings  of  Senior 
E!xecutive  Service  (SES)  members  and 
making  written  recommendations  to  the 
appointing  authority  on  SES  retention 

and  compensation  matters,  including. 

perfcrmance-based  pay  adjustments, 
awarding  of  bonuses  and  reviewing 
recommendations  for  potential 
-Presidential  Rank  Award  nominees.  The 
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appointment  of  members  to  the  NOAA 
PRB  will  be  for  periods  of  24  months. 
EFFECTIVE  DATE:  The  effective  date  of 
service  of  appointees  to  the  NOAA 
Performance  Review  Board  is  September 
4. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Monica  M.P.  Matthews,  Executive 
Resources  Program  Manager,  Himian 
Resources  Management  Office,  Office  of 
Finance  and  Administration,  NOAA, 
1305  East-West  Highway,  Silver  Spring, 
Maryland  20910.  (301)  713-0534  (ext. 
204). 

SUPPLEMENTARY  INFORMATION:  The 
names  and  position  titles  of  the 
members  of  the  NOAA  PRB  [NOAA 
officials  unless  otherwise  identified]  are 
set  forth  below: 
James  D.  Belville:  Director.  NEXRAD 

Operational  Support  Facility, 

National  Weather  Service 
Jeffi-ey  R.  Benoit:  Director,  Office  of 

Ocean  and  Coastal  Resource 

Management.  National  Ocean  Service 
Irwin  T.  David:  Chief  Financial  Officer/ 

Chief  Administrative  Officer,  National 

Weather  Service 
Margaret  A.  Davidson:  Director,  NOAA 

Center  for  Coastal  Ecosystem  Health, 

National  Ocean  Service 
John  T.  Forsing:  Director,  Eastern 

Region,  National  Weather  Service 
Susan  B.  Fruchter:  Counselor  to  the 

Under  Secretary.  Office  of  Policy  and 

Strategic  Planning 
Margaret  F.  Hayes:  Assistant  General 

Counsel  for  Fisheries,  Office  of  the 

General  Counsel 
Bruce  B.  Hicks:  Director.  Air  Resources 

Laboratory,  Office  of  Oceanic  and 

Atmospheric  Research 
Jay  S.  Johnson:  Deputy  General  Counsel 

fgH^isheries,  Enforcement  and 

l(egions.  Office  of  the  General  Counsel 
John  E.  Jones,  Jr.:  Deputy  Assistant 

Administrator  for  Weather  Services. 

National  Weather  Service 
David  M.  Kennedy:  Chief,  Hazardous 

Materials  Response  and  Assessment 

Division,  National  Ocean  Service 
Gerald  R.  Lucas:  Director,  Eastern 

Administrative  Support  Center,  Office 

of  Finance  and  Administration 
Gary  C.  Matlock:  Director.  Office  of 

Sustainable  Fisheries.  National 

Marine  Fisheries  Service 
P.  Krishna  Rao:  Senior  Scientist  for 

Environmental  Satellite.  Data  and 

Information  Service.  National 

Environmental  Satellite.  Data  and 

Information  Service 
James  L.  Rasmussen:  Director. 

Environmental  Research  Laboratories. 

Office  of  Oceanic  and  Atmospheric 

Research 
Michael  P.  Sissenwine:  Science  and 

Research  Director.  Northeast  Region. 

National  Marine  Fisheries  Service 


Louis  W.  Uccellini:  Director.  Office  of 
Meteorology.  National  Weather 
Service 

Ranee  A.  Velapoldi:  Chief.  Surface  and 
Microanalysis  Science  Division, 
Chemical  Science  and  Technology 
Laboratory  (National  Institute  of 
Standards  and  Technology) 

James  K.  White:  Executive  Director  for 
the  Economics  and  Statistics 
Administration  (Economics  and 
Statistics  Administration) 

Gregory  W.  Withee:  Deputy  Assistant 
Administrator.  National 
Environmental  Satellite.  Data  and 
Information  Service 

Helen  M.  Wood:  Director.  Office  of 
Satellite  Data  Processing  and 
Distribution.  National  Environmental 
Satellite.  Data  and  Information 
Service 

Sally  J.  Yozell:  Deputy  Assistant 
Secretary.  Office  of  the  Assistant 
Secretary 
Dated:  August  26, 1998. 

D.  James  Baker, 

Under  Secretary  for  Oceans  and  Atmosphere. 

IFR  Doc.  98-23623  Filed  9-1-98;  8:45  ami 

BILUNO  CODE  3S10-12-P 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Ciovemlng 
Board;  Meeting 

agency:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  teleconference  meeting  of 
the  Design  and  Methodology  Committee 
of  the  National  Assessment  Governing 
Board.  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

Dates:  September  9, 1998. 

Time:  10  a.m.  to  12:00  noon. 

Location:  800  North  Capitol  Street. 
NW.,  Suite  #825. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer,  Operations  Officer. 
National  Assessment  Governing  Board, 
Suite  825,  800  North  Capitol  Street, 
NW.,  Washingon.  DC  20002^233. 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994).  (Pub.  L". 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 


Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
Under  P.L.  105-78.  the  National 
Assessment  Governing  Board  is  also 
granted  exclusive  authority  over 
developing  Voluntary  National  Tests 
pursuant  to  contract  niunber 
RJ97153001. 

On  September  9, 1998  in  open 
session.  10:00  a.m.  to  12:00  p.m..  the 
Design  and  Methodology  Committee 
will  hold  a  teleconference  meeting  to 
approve  the  Year  2  Research  Designs 
and  an  addendum  to  the  Pilot  Test 
Design  for  the  Voluntary  National  Tests. 

Records  are  kept  of  afl  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  NW.,  Washington,  DC, 
from  8:30  a.m.  to  5:00  p.m. 
Roy  Tniby, 

Executive  Director,  National  Assessment 
Governing  Board. 
[PR  Doc.  98-23572  Filed  9-1-98;  8:45  ami 

BILUNQ  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 
International  Energy  Agency  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Industry  Advisory  Board 
(lAB)  to  the  International  Energy 
Agency  (lEA)  will  meet  September  10, 
1998,  in  Castelgondolfo,  Italy. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley,  Acting  Assistant 
General  Counsel  for  International  and 
Legal  Policy.  Department  of  Energy. 
1000  Independence  Avenue,  SW. 
Washington.  DC  20585,  202-586-6738. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  252(c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(i)).  the 
following  meeting  notice  is  provided: 
A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  September 
10, 1998,  at  the  Conference  Center  of 
Agip  Petroli.  Villa  Montecucco.  Viale 
Bruno  Buozzi.  14.  00040  Castelgondolfo, 
Italy,  beginning  at  10:00  a.m.  The 
agenda  for  the  meeting  is  as  follows: 

1.  Approval  of  Record  Notes 

2.  Evolution  of  lEA  Emergency 

Response  Measures  and  the 
Changing  Role  of  Companies 
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3.  New  Antitrust  Coverage 

4.  Issues  for  the  lEA  Under  Expanded 

Co-ordinated  Emergency  Response 
Measures  (CERM)  Coverage 

5.  lEA  Emergency  Response  Exercise 

6.  Industry  Supply  Advisory  Group 

(ISAG)  Manager's  Report 

7.  Alternatives  to  Using  Group 

Discussions  During  a  Crisis 
8. 1999  Standing  Group  on  Emergency 

Questions  (SEQ)  Work  Prognun 
9.  lAB  Administrative  Issues 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(ii)).  this 
meeting  is  open  only  to  representatives 
of  members  of  the  LAB  and  their 
counsel,  representatives  of  members  of 
the  SEQ,  representatives  of  the 
Departments  of  Energy,  Justice,  and 
State,  the  Federal  Trade  Commission, 
the  General  Accounting  Office, 
Committees  of  the  Congress,  the  lEA, 
and  the  European  Commission,  and 
invitees  of  the  L\B,  the  SEQ,  or  the  lEA. 

Issued  in  Washington.  DC.  August  27, 
1998. 

Mary  Anne  Sullivan, 

General  Counsel. 

(PR  Doc.  98-23648  Filed  9-1-98;  8:45  amj 

BILLING  COOE  M50-01-P 


DEPARTMENT  OF  ENERGY       - 
[FE  Docket  No.  98-40-NG] 

Office  of  Fossil  Energy;  Enron  Capital 
&  Trade  Resources  Corp.;  Order 
Granting  Long-Term  Authorization  to 
Import  Natural  Gas  from  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Order. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  it  has  issued  an  order 
granting  Enron  Capital  &  Trade 
Resources  Corp.  (ETC)  long-term 
authorization  to  import  up  to  30,390 
Mcf  per  day  of  natural  gas  from  Canada. 
The  authorization  is  for  a  10-year  term 
conmiencing  November  1. 1998,  through 
October  31,  2008,  or  for  10  years  after 
the  commencement  of  deliveries  if 
deliveries  begin  after  November  1. 1998. 
This  gas  may  be  imported  from  Canada 
at  the  international  border  point  near 
Noyes,  Minnesota  (Emerson.  Manitoba), 
or  at  alternative  border  points  with 
transportation  facilities  accessible  by 
ETC. 

This  Order  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov.,  or 
on  our  electronic  bulletin  board  at  (202) 
586-7853.  It  is  also  available  for 


inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  and 
Export  Activities  Docket  Room,  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W..  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  D.C.  August  27, 
1998. 
John  W.  Glynn, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  and  Petroleum  Import  and  Export 
Activities,  Office  of  Fossil  Energy. 
[FR  Doc  98-23647  Filed  9-1-98;  8:45  am) 

BILUNQ  COOE  6450-01-P 


DEPARTMENT  OF  ENERGY 
[1C98-521-O01  FERC-621] 

Federal  Energy  Regulatory 
Commission 

Information  Collection  Submitted  for 
Review  and  Request  for  Comments 

August  28, 1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 
by  the  Office  of  Management  and 
Budget  (OMB)  and  request  for 
comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  imder  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  Pub.  L.  104-13). 
Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission  did 
not  receive  any  comments  in  response 
to  an  earlier  notice  issued  may  20, 1998, 
63  FR  28999.  May  27. 1998. 

DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  on  or  before  October  2. 1998. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  725  17th 
Street,  NW.,  Washington,  DC  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  Regulatory 
Commission,  Office  of  the  Chief 


Information  Officer,  Attention:  Mr. 
Michael  Miller.  888  First  Street  NE., 
Washington.  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  fax  at  (202) 
273-0873,  and  by  e-mail  at 
michael.millerferc.fed.us. 

SUPPLEMENTARY  INFORMATION: 

Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERN- 
521  "Headwaters  Benefits". 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  MOB  No.  1902-0087. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  Thi« 
is  a  mandatory  information  collection 
requirement. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  fulfill  the 
requirements  of  Section  10(f)  of  the 
Fede'ral  Power  Act  (FBP).  Section  10(f) 
of  the  FPA  directs  the  Commission  to 
determine  the  benefits  downstream 
parties  receive  from  the  operation  of^ 
storage  reservoirs  or  other  headwater 
improvements.  The  purpose  of 
determining  the  benefits  is  for  assessing 
the  downstream  beneficiaries  for  a  part 
of  the  annual  costs  for  the  headwater 
project.  The  data  required  to  be  filed  is 
specified  by  18  Code  of  Federal 
Regulations  (CFR)  Sections  8.11  and 
141.14. 

5.  Respondent  Description:  The 
respondent  vmiverse  currently 
comprises  on  average,  15  respondents 
subject  to  the  Commission's 
jurisdiction. 

6.  Estimated  Burden:  600  total  burden 
hours,  15  respondents.  1  response 
annually.  40  hours  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
Respondents:  600  hours  +  2.088  hours 
per  year  x  $109,889  per  year  =  $31,577, 
average  cost  per  respondent  =  $2,105. 

Statutory  Authority:  Section  10(0  of  the 
Federal  Power  Act  (EPA),  16  U.S.C  803. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc  98-23639  Filed  9^1-98;  8:45  am] 
BKUNO  COOE  S717-«1-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  No.  CP9&-735-000] 

Caprocit  Pipeline  Company;  Notice  of 
Application 

August  27. 1998. 

Take  notice  that  on  August  21, 1998, 
Caprock  Pipeline  Company  (Caprock), 
P.O.  Box  281304,  Lakewood,  Colorado 
80228,  filed  in  Docket  No.  CP98-735- 
000  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  for 
authorization  to  abandon  certain 
pipeline  facilities  in  Texas  and 
Oklahoma,  all  as  more  fully  set  forth  in 
the  application  which  is  «i  file  with  the 
Commission  and  open  to  public 
inspection. 

Caprock  proposes  to  abandon  in  its 
entirety  all  of  its  interstate  pipeline 
system  located  in  Texas  and  Oklahoma 
partially  by  sale  to  Westar  Transmission 
Company  (Westar),  an  intrastate  affiliate 
of  Caprock,  and  partially  by  sale  to 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  an  interstate  affiliate 
of  Caprock.  It  is  stated  that  the  facilities 
consist  of  the  Gaines- Yoakum  Pipeline 
(14.5  miles  of  10-inch  pipeline  in  Texas) 
being  abandoned  by  sale  to  Westar  and 
the  Beckham-Wheeler  Pipeline  (1.88 
miles  of  20-inch  pipeline  in  Beckham 
County  Oklahoma,  and  Wheeler  County, 
Texas),  being  abandoned  by  sale  to 
Natural.  It  is  asserted  that  both  Westar 
and  Natural  will  operate  the  facilities  as 
part  of  their  respective  systems  and  will 
assume  all  service  obligations  and 
operational  and  economic 
responsibilities  for  the  subject  facilities. 

It  is  explained  that  the  facilities  to  be 
sold  to  Westar  will  be  conveyed  at 
S490,297,  and  that  the  facilities  to  be 
sold  to  Natural  will  be  conveyed  at 
$523,645.  both  amounts  to  be  adjusted 
to  the  actual  net  book  value  on  the  date 
of  transfer.  Caprock  asserts  that  the 
facilities  sold  to  Westar  will  be 
nonjurisdictional  following  the  transfer 
and  requests  a  finding  that  they  will  be 
exempt  from  Commission  regulation. 
Caprock  states  that  there  will  be  no 
interruption,  reduction,  or  termination 
of  service  to  existing  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  17, 1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 


Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  mrisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Caprock  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-23592  Filed  &-1-98;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL98-S3-000] 

Cincinnati  Gas  &  Electric  Company,  et 
al.;  Notice  of  Comment  Period 

August  26. 1998. 

At  the  Midwest  Electric  Pricing  Issues 
conference  held  August  14, 1998,  in 
Rosemont,  Illinois,  interested  parties 
were  invited  to  file  written  observations 
or  comments  on  the  issues  addressed  at 
that  meeting.  Any  comments  should  be 
filed  on  or  before  September  14, 1998. 
They  should  be  filed  in  Docket  No. 
EL98-53-000. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  98-23644  Filed  9-1-98;  8:45  am] 

MLUNQ  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT98-«8-4)00] 

Dynegy  Midstream  Pipeline,  Inc.; 
Notice  of  Filing 

August  28. 1998. 

Take  notice  that  on  August  21, 1998, 
Dynegy  Midstream  Pipeline,  Inc. 
(formerly  Warren  Transportation,  Inc.), 
in  conjunction  with  its  request  to 
redesignate  the  certificate  of  public 
convenience  and  necessity  of  Warren 
Transportation,  Inc.  to  reflect  the  new 
name  of  the  pipeline — Dynegy 
Midstream  Pipeline,  Inc. — filed  a 
complete  copy  of  its  proposed  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1 
(Original  Sheet  Nos.  1  to  295). 

Dynegy  Midstream  states  that  the 
proposed  tariff  is  the  current  Warren 
Transportation  Inc.  tariff,  revised  only 
to  reflect  the  new  name  t>f  the  pipeline, 
on  the  tariff  sheet  headings  and  in  the 
text  of  the  tariff,  and  to  incorporate 
changes  pending  in  Docket  Nos.  RP98- 
280  and  MT98-14. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  ihe 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  y 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  98-23642  Filed  9-1-98;  8:45  am] 
BtLUNO  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY      I    l 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-736-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Application 

August  27, 1998. 

Take  notice  that  on  August  21, 1998, 
K  N  Interstate  Gas  Transmission  Co. 


M  tf«F««m«« 


?-J 1     D, 


.i_4 /\7^1      CO     M«     fjn  /\MaAnat'A'i\r     QontomKor    7      1 QQR /Nntirp.<! 


Federal  Register /Vol.  63,  No.  170 /Wednesday,  September  2,  1998 /Notices 


46781 


(KN),  P.O.  Box  281304,  Lakewood, 
Colorado  80228,  filed  in  Docket  No. 
CP98-736-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
authorization  to  abandon  certain 
pipeline  facilities  in  Texas,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

K  N  proposes  to  abandon  by  sale  to 
Westar  Transmission  Company,  an 
intrastate  affiliate,  facilities  comprising 
the  western  portion  of  the  Buffalo 
Wallow  Pipeline  System,  located  in 
Hemphill  County,  Texas.  K  N  states  that 
Westar  will  operate  the  facilities  as  part 
of  its  intrastate  system  and  agrees  to 
assume  all  service  obligations  and 
operational  and  economic 
responsibilities  for  the  facilities.  It  is 
explained  that  the  facilities  to  be  sold  to 
Westar  will  be  conveyed  at  $4,768,809, 
to  be  adjusted  to  the  actual  net  book 
value  on  the  date  of  transfer.  K  N  asserts 
that  the  facilities  sold  to  Westar  will  be 
nonjurisdictional  following  the  transfer 
and  requests  a  finding  that  they  will  be 
exempt  from  Commission  regulation. 
KN  states  that  the  proposed 
abandonment  will  not  result  in  any 
interruption,  reduction,  or  termination 
of  service  to  existing  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applicaticHi  should  on  or  before 
September  17, 1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the^ommission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  vdll  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 


for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  K  N  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-23593  Filed  9-1-98;  8:45  am) 

BILUNQ  COOE  tn7-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-742-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  ApplicatkMi 

August  27.  1998. 

Take  notice  that  on  August  24, 1998, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  Post  Office  Box  1478, 
Houston,  Texas  77251-1478,  filed  in 
Docket  No.  CP98-742-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act,  for  permission  and 
approval  to  abandon  four  obsolete 
natural  gas  transportation  services 
formerly  provided  to  Shell  Oil  Company 
(Shell),  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  the  services  that  Koch 
Gateway  is  proposing  to  abandon  were 
performed  under  Koch  Gateway's  Rate 
Schedules  X-32,  X-35.  X-36,  and  X-95. 
It  is  stated  that  Shell  concurs  with  the 
proposed  abandonments,  and  that  no 
facilities  are  proposed  to  be  abandoned. 
Koch  Gateway  avers  that  the 
abandonment  of  the  inactive  and 
obsolete  services  will  relieve  Koch 
Gateway  of  the  associated  certificated 
obligations  and  will  have  no  impact  on 
the  operation  of  Koch  Gateway's  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  17, 1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  urishing 
to  become  a  party  to  a  proceeding  or  to 


participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Ck)mmission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission's  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  othervtrlse  advised,  it  will  be 
unnecessary  for  Koch  Gateway  to  appear 
or  be  represented  at  the  hearing. 
Linwoed  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-23588  Filed  9-1-98;  8:45  am] 

MJJNG  COOC  •717<«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9»-724-000] 

Marithnas  &  Northeast  Pipeline,  LLC. 
Notice  of  Request  Under  Blanket 
Certificate 

August  27, 1998. 

Take  notice  that  on  August  13, 1998, 
as  supplemented  on  August  20, 1998, 
Maritimes  &  Northeast  Pipeline,  LL.C. 
(Maritimes),  1284  Soldiers  Field  Road, 
Boston,  Massachusetts,  02135,  filed  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211(b)). 
Maritimes  seeks  authorization  to  install, 
own  and  operate  a  one-half  mile,  16- 
inch  diameter  natural  gas  lateral  hne 
and  certain  other  natural  gas  facilities  in 
Cimiberland  County,  Maine.  These 
facilities  will  establish  a  new  delivery 
point  for  Gorham  Energy  Limited 
Partnership  (Gorham  Energy)  which  is  • 
proposed  to  be  in  service  on  November 
1, 1999.  This  request  is  made  in 
accordance  with  the  authority  granted 
Maritimes  in  its  blanket  certificate 
issued  in  Docket  No.  CP96-178-000, 
under  Part  157,  Subpart  F  of  the 


46782  Federal  Register /Vol.  63.  No.  170 /Wednesday.  September  2.  1998 /Notices 


Commissions'  Regulations.  The  details 
of  Maritimes'  request  are  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Maritimes  says  that  Gorham  Energy 
has  requested  and  Maritimes  has  agreed 
to  establish  a  new  delivery  point  near 
milepost  99  of  the  Joint  Facilities  in  the 
Town  of  Gorham.  Cumberland  County, 
Maine.  The  Joint  Facilities  natural  gas 
pipeline  is  currently  under  construction 
and  will  be  operated  by  Maritimes  and 
jointly  owned  by  Maritimes  and 
Portland  Natural  Gas  Transmission 
System  (PNGTS).' 

Gorham  Energy  intends  to  build  an 
800  Megawatt  electric  power  generation 
facility  in  Gorham,  Maine  (Gorham 
Plant),  subject  to  its  receipt  of  all 
applicable  permits  including  this 
Commission's  Certificate  of  Exempt 
Wholesale  Generator  status  and 
approval  of  an  Interconnection 
Agreement  with  Central  Maine  Power 
Company.  Gorham  Energy  proposes  to 
build  an  electric  generating  facility 
within  a  260  acre  site  which  it  will 
acquire  in  Gorham  from  Regional  Waste 
Systems,  the  current  owner  of  the  site. 
The  Gorham  Plant  facilities  will  include 
dual-fuel  fired  turbines  (principally 
natural  gas),  electric  generation 
equipment,  fuel  oil  storage,  operations 
and  maintenance  buildings,  electric 
switch  gear,  and  plant  roadways;  all  of 
which  will  occupy  only  about  19  acres 
of  the  site.  The  facilities  will  be  capable 
of  generating  800  MW  of  power  for 
transmission  into  the  grid  at  345  kV. 
The  site  location  takes  advantage  of  the 
nearness  of  the  existing  electric 
transmission  infrastructure  and  the  Joint 
Facilities  natural  gas  pipeline  now 
under  construction. 

Maritimes  proposes  to  construct  and 
install  a  tap  and  side  valve  assembly, 
metering  facilities,  about  0.49  miles  of 
16-inch  diameter  lateral  pipeline  and 
associated  auxiliary  facilitiesr 
Construction  is  proposed  to  take  place 
during  sxunmer  and  fall  of  1999,  and  the 
project  has  an  estimated  cost  of 
$2,300,000.  Maritimes  says  the  Gorham 
Energy  will  reimburse  it  for  100%  of  the 
costs  and  expenses  incurred  for 
installing  the  tap,  lateral  line,  meter 
station,  EGM  and  yard  piping  up  to  the 
insulating  flange  of  Gorham  Plant. 
Gorham  Energy  will  construct  all 


>  Under  its  |oint  Facilities  Ownership  Agreement 
with  PNGTS.  Maritimes  gave  notice  to  PNGTS  of 
this  proposed  expansion.  PNGTS  indicated  it  did 
not  wish  to  participate  in  the  expansion,  but  even 
so,  under  the  Ownership  Agreement,  PNGTS  is 
entitled  to  a  0.000001  percent  interest  in  these 
proposed  bcilities.  Thus,  this  request  is  made  on 
behalf  of  and  at  the  request  of  PNGTS  to  the  extent 
necessary  to  account  for  PNGTS's  0.000001  percent 
inteiMt. 


nonjurisdictional  facilities  downstream 
of  the  above  facilities  proposed  to  be 
constructed  by  Maritimes.  The  meter 
station,  metering  and  certain  auxiliary 
piping  will  be  constructed,  owned, 
operated,  and  maintained  by  Maritimes. 
The  regulators,  heaters,  and  other 
remaining  natural  gas  facilities  inside 
the  Gorham  Plant  will  be  constructed, 
owned,  operated  and  maintained  by 
Gorham  Energy. 

After  the  installation  of  the  facilities, 
Maritimes  will  transport  up  to  165,000 
Dth/d  of  natural  gas  for  Gorham  Energy 
imder  Maritimes'  Part  284  Blanket 
Certificate  and  its  Rate  Schedule 
MN365.  Maritimes  says  that  such 
transportation  rights  currently  only 
apply  to  the  lateral  (from  the 
interconnection  with  the  Joint  Facilities 
to  Gorham  Plant).  Maritimes  says  that 
the  rate  to  be  charged  Gorham  Energy 
will  reflect  the  fact  that  Gorham  Energy 
is  reimbursing  Maritimes  for  the  cost  of 
the  facilities  and  will  be  at  or  below  the 
lateral  line  rate  approved  by  the 
Commission  for  Phase  n  of  Maritimes' 
project,  a  rate  which  is  also  less  than  the 
maximimi  rate  approved  by  the 
Commission  for  Phase  I  of  its  Project. 

Maritimes  further  says  that  Gornam 
Energy  is  responsible  for  arranging  its 
own  natural  gas  supply  and 
transportation  upstream  of  the  Joint 
Facilities  interconnection  point. 
Gorham  Energy  has  informed  Maritimes 
that  it  will  arrange  for  the  transportation 
of  natural  gas  supply  from  various 
supply  sources  to  milepost  99  of  the 
Joint  Facilities  (the  interconnection  of 
the  Joint  Facilities  and  the  lateral 
proposed  to  be  constructed  by 
Maritimes  herein).  Such  new 
transportation  is  said  to  be  using  only 
the  ciuxently  certificated  capacity  on  the 
Maritimes  or  PNGTS  pipeline  systems. 
Maritimes  cites  the  existing  certificates 
for  itself  and  PNGTS  which  fix  the 
certificated  capacity  of  their  systems  at 
about  440,860  Mcf/d  and  210.000  Mcf/ 
d,  respectively. 

Maritimes  says  that  peak  day  or 
annual  commitments  imder  firm  service 
agreements  between  Maritimes  and 
PNGTS  and  their  respective  customers 
will  not  be  adversely  affected  by 
construction  of  the  new  facilities. 
Maritimes  also  say  that  existing 
Maritimes  and  PNGTS  tariffs  do  not 
prohibit  the  addition  of  new  delivery 
points. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention,  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time- allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-23591  Filed  9-1-98;  8:45  am] 

BILUNO  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-737-000] 

Midcoast  Interstate  Transmission,  Inc.; 
Notice  of  Request  Under  Blanket 
Authorization 

August  28, 1998. 

Take  notice  that  on  August  21. 1998, 
Midcoast  Interstate  Transmission.  Inc. 
(Midcoast)  3230  Second  Street,  Muscle 
Shoals.  Alabama  35661,  filed  in  Docket 
No.  CP98-737-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  install  and 
operate  two  new  delivery  points  in 
Limestone  Coimty.  Alabama,  under 
Midcoast's  blanket  certificate  issued  in 
Docket  No.  CP85-359-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Midcoast  proposes  to  install  and 
operate  the  facilities  to  accommodate 
natural  gas  deliveries  to  the  Qty  of 
Athens  Utilities  Department  (Athens). 
Transportation  service  for  Athens  will 
be  provided  pursuant  to  Rate  Schedule 
FT  of  Midcoast's  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  The  two 
new  delivery  points  will  be  known  as 
Athens  #2  and  Athens  #3.  Midcoast  will 
install,  own  and  operate  all  facilities. 

Midcoast  states  that  this  addition  is 
not  prohibited  by  its  existing  tariff,  that 
there  is  sufficient  capacity  to 
accomplish  deliveries  without 
detriment  or  disadvantage  to  other 
customers,  that  its  peak  day  and  annual 
deliveries  will  not  be  affected  and  that 
the  total  volumes  delivered  will  not 
exceed  the  total  volumes  authorized 
prior  to  this  request. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
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the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
(FR  Doc.  98-23640  Filed  9-1-98;  8:45  am] 

BILUNQ  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doelwt  Nos.  OA9e-19-002,  ER97-135»- 
000,  ER95-1 686-000,  ER95-496-000] 

Northeast  Utilltltfi  Service;  Notice  of 
Filing 

August  24, 1998. 

Take  notice  that  on  August  19, 1998. 
Northeast  Utilities  Service  Company,  in 
compliance  with  the  order  of  the 
Federal  Energy  Regulatory  Commission 
in  Northeast  Utilities  Service  Company. 
et  ai.  83  FERC  61,184  (1998).  submitted 
revised  pages  to  the  Northeast  Utilities 
System  Companies'  Open  Access 
Transmission  Tariff.  Copies  of  the 
compliance  filing  were  served  on  all 
customers  taking  service  under  the 
tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
September  8, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  WatiOB,  Jr.,    . 

Acting  Secretary. 

IFR  Doc.  98-23638  Filed  9-1-98;  8:45  am] 

BIUINQ  CODE  mr-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  CP98-744-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application  for  At>andonment 

August  28,  1998. 

Take  notice  that  on  August  25, 1998, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124.  filed  in  the 
above  docket  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Commission's 
Regulations  (18  CFR  157.7  and  157.18), 
requesting  permission  and  approval  to 
abandon  as  non-jurisdictional  facilities, 
by  sale  to  El  Paso  Offshore  Gathering 
and  Transmission  Company  (El  Paso), 
certain  non-contiguous  pipeline 
facilities,  with  appurtenances,  located 
in  Matagorda  Island,  Offshore  Texas 
known  as  the  Seagull  Shoreline  Laterals 
(SSL  facilities),  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  Specifically  these  facilities 
include: 

(1)  MATAGORDA  ISLAND  623  A: 
(TOS-84071)  approximately  2  miles  of 
16-inch  pipeline  and  appurtenant 
facilities,  extending  fix>m  the  platform  in 
MAT  623  "A"  to  an  imderwater 
connection  in  MAT  623  "B". 

(2)  MATAGORDA  ISLAND  623  B  k 
624:  (TOS-83431  &  TOS  83421) 
approximately  4  miles  of  24-inch 
pipeline  with  associated  metering  and 
appurtenant  facilities  from  the  "B" 
platform  in  MAT  623  to  EL  Paso's 
facilities  in  MAT  624,  and 
approximately  0.4  miles  of  10-inch 
pipeline  fit>m  MAT  624  to  a  subsea  tap 
on  the  24-inch  line  in  MAT  623. 

(3)  MATAGORDA  ISLAND  622  C: 
(TOS-84961)  approximately  3  miles  of 
24-inch  pipeline  with  associated 
metering  and  appurtenant  facilities  from 
MAT  622  "C"  to  the  "B"  platform  in 
MAT  623. 

(4)  MATAGORDA  ISLAND 638: 
(TOS-85411)  approximately  7  miles  of 
16-inch  pipeline  with  associated 
metering  and  appurtenant  facilities, 
extending  from  the  platform  in  MAT 
638  "B"  to  an  imderwater  connection  in 
MAT  622  "C". 


Northern  will  sell  these  facilities  to 
EL  Paso  for  $3,100,000  as  adjusted  per 
the  sales  agreement  at  closing. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  18, 1998.  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  Accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein  or  if  the 
Commission  oii  its  own  review  of  the 
matter,  finds  that  a  grant  of  the 
certificate  for  the  proposal  is  required 
by  the  public  convenience  and 
necessity.  If  the  Commission  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-23641  Filed  9-1-98;  8:45  ami 

BRUNO  COOE  CZir-OI-M 


DEPARTMENT  OF  ENERGY  - 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  RP9fr-M3-O01] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

August  28. 1998. 

Take  notice  that  on  August  25, 1998, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  to  tiecome 
part  of  its  FERC  Gas  Tariff,  Original 
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Volume  No.  1,  the  following  tariff 
sheets,  with  an  effective  date  of  August 
1, 1998: 

Substitute  Second  Revised  Sheet  No.  6 
Substitute  Third  Revised  Sheet  No.  6A 

Williams  states  that  it  filed  its  third 
quarter  report  of  GSR  costs  on  July  1, 
1998,  in  the  above  referenced  docket.  By 
letter  order  issued  July  30, 1998,  the 
Commission  directed  WilHams  to  file 
revised  tariff  sheets  which  consider 
sections  154.107(c)  and  (d)  of  the 
Commission's  regulations  and  alleviate 
its  concerns  regarding  the  confusion 
resulting  from  the  method  of 
presentation  of  Reservation  Surcharges 
in  its  April  30  compliance  filing.  The 
instant  filing  is  being  made  to  comply 
with  the  order. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  WiUiams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considergtf  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public 
Reference  Room. 
Linwood  A.  Watson,  Ir., 
Acting  Secretary. 
[FR  Doc.  98-23643  Filed  9-1-98;  8:45  am) 

BILUNG  C006  StTT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  ER98-4290-000,  et  al.] 

Niagara  Mohawk  Power  Corporation,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  25.  1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER98-429O-O001 

Take  notice  that  on  August  20, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  fifing  with  the 


Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  hideck- 
Ilion,  L.P.  This  Transmission  Service 
Agreement  specifies  that  Indeck-Ilion. 
L.P..  has  signed  on  to  and  has  agreed  to 
the  terms  and  conditions  of  NMPC's 
Open  Access  Transmission  Tariff  as 
filed  in  Docket  No.  OA96-194-O00.  This 
Tariff,  filed  with  FERC  on  July  9. 1996. 
will  allow  NMPC  and  hideck-Ilion.  L.P.. 
to  enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  transmission  service  for  Indeck- 
Ilion,  L.P.,  as  the  parties  may  mutually 
agree. 

NMPC  requests  an  effective  date  of 
August  11, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Cormnission  and  Indeck-Ilion,  L.P. 

Comment  date:  September,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EC96-19-039  and  ER96-1663- 
040] 

Take  notice  that  on  August  20, 1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  submitted  a 
letter  in  the  above-captioned  dockets, 
modifying  the  earliest  proposed 
effective  date  for  the  proposed 
Amendment  No.  11  to  the  ISO  Tariff  to 
September  21, 1998. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  on  whom  the  ISO's 
initial  filing  in  these  dockets  was 
served. 

Connment  date:  September  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Montana-Dakota  Utilities  Co.,  a 
Division  of  MDU  Resources  Group,  Inc. 

(Docket  No.  ER98-4289-0001 

Take  notice  that  on  August  20, 1998, 
Montana-Dakota  UtiUties  Co.,  a  Division 
of  MDU  Resources  Group,  Inc. 
(Montana-Dakota)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Cormnission  pursuant  to  18  CFR  35.12, 
a  Market-Based  Wholesale  Power  Sales 
Rate  Schedule,  which  would  allow 
Montana-Dakota  to  engage  in  wholesale 
sales  of  energy  and/or  capacity  at 
market-determined  prices. 

Copies  of  the  filing  have  been 
provided  to  the  Montana  Public  Service 
Commission,  Montana  Consumer 
Counsel,  North  Dakota  Public  Service 
Commission,  South  Dakota  Public 
Utilities  Commission,  and  Wyoming 
Public  Service  Commission. 


Comment  date:  September  9. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER98-4291-0001 

Take  notice  that  on  August  20, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  Indeck- 
IHon,  L.P.  This  Transmission  Service 
Agreement  specifies  that  Indeck-Ilion, 
L.P.,  has  signed  on  to  and  has  agreed  to 
the  terms  and  conditions  of  NMPC's 
Open  Access  Transmission  Tariff  as 
filed  in  Docket  No.  OA96-194-000.  This 
Tariff,  filed  with  FERC  on  July  9, 1996, 
will  allow  NMPC  and  Indeck-Ilion,  L.P., 
to  enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  transmission  service  for  Indeck- 
Ilion,  L.P.  as  the  parties  may  mutually 
agree. 

NMPC  requests  an  effective  date  of 
August  11, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Indeck-Ilion,  L.P. 

Comment  date:  September  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER98-4292-000] 

Take  notice  that  on  August  20, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  vnth  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  Indeck- 
Olean,  L.P.  This  Transmission  Service 
Agreement  specifies  that  Indeck-Olean, 
L.P.  has  signed  on  to  and  has  agreed  to 
the  terms  and  conditions  of  NMPC's 
Open  Access  Transmission  Tariff  as 
filed  in  Docket  No.  OA96-194-000.  This 
Tariff,  filed  with  FERC  on  July  9, 1996, 
wall  allow  NMPC  and  Indeck-Olean, 
LP.,  to  enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  transmission  service  for  Indeck- 
Olean,  L.P.,  as  the  parties  may  mutually 
agree. 

NMPC  requests  an  effective  date  of 
August  11, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Indeck-Olean,  L.P. 

Comment  date:  September  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER98-4293-000] 

Take  notice  that  on  August  20, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  Indeck- 
Olean.  LP.  This  Transmission  Service 
Agreement  specifies  that  Indeck-Olean, 
L.P.,  has  signed  on  to  and  has  agreed  to 
the  terms  and  conditions  of  NMPC's 
Open  Access  Transmission  Tariff  as 
filed  in  Docket  No.  OA96-194-000.  This 
Tariff,  filed  wi\h  FERC  on  July  9, 1996, 
will  allow  NMPC  and  hideck-Olean, 
L.P.,  to  enter  into  separately  scheduled 
transactions  imder  which  NMPC  will 
provide  transmission  service  for  Indeck- 
Olean,  LP.,  as  the  parties  may  mutually 
agree. 

NMPC  requests  an  effective  date  of 
August  11, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service- 
Commission  and  Indeck-Olean,  L.P. 

Comment  date:  September  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER98-4294-000) 

Take  notice  that  on  August  20, 1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  a  Market 
Based  Service  Agreement  between 
RG&E  and  Central  Hudson  Enterprises 
Corporation  (Customer).  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to  the  rates,  term  and 
conditions  of  RG&E's  FERC  Electric  Rate 
Schedule  No.  3,  Original  Volume  No.  1 
(Power  Sales  Tariff),  accepted  by  the 
Commission. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
August  14, 1998,  for  Central  Hudson 
Enterprises  Corporation's  Service 
Agreement.  RG&E  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  September  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  UGI  Utilities,  Inc. 

[Docket  No.  ER98-4295-000] 

Take  notice  that  on  August  20, 1998, 
UGI  Utilities.  Inc.,  tendered  for  filing  a 
proposed  tariff  sheet  for  inclusion  in  the 
pool-wide  open-access  transmission 
tariff  of  the  Pennsylvania-New  Jersey- 
Maryland  Intercoimection,  L.L.C.  (PJM). 


The  tariff  sheet  tendered  by  UGI  sets 
forth  UGI's  transmission  revenue 
requirement  as  included  in  the  rate  for 
the  PP&L  Group  Zone  filed  by  PP&L, 
Inc.,  and  set  for  hearing  in  consolidated 
Dockets  Nos.  ER97-4829-000,  ER97- 
3189-007,  and  EL98-25-O00.  The  tariff 
sheet  tendered  by  UGI  sUtes  that  UGI's 
revenue  requirement  as  set  forth  in  the 
tariff  sheet  urill  be  modified  as 
necessary  to  comply  with  any  changes 
to  the  UGI  revenue  requirement  ordered 
in  Dockets  Nos.  ER97-4829-000,  et  al. 
The  UGI  tariff  sheet  further  states  that 
the  UGI  revenue  requirement  set  forth 
therein  (as  it  may  be  modified  to  comply 
vidth  the  outcome  of  Dockets  Nos.  ER97- 
4829-000,  et  al.)  shall  be  UGI's  revenue 
requirement  for  purposes  of  the 
distribution  of  revenues  by  PJM  under 
Section  5.3  of  the  Transmission  Ovtrners 
Agreement  on  file  as  PJM  Rate  Schedule 
No.  22. 

UGI  requests  waiver  of  the         ' 
Conmiission's  notice  requirements  to 
permit  the  UGI  tariff  sheet  to  take  effiect 
on  April  1, 1998,  the  effective  date  of 
the  PJM  restructuring  and  the  PP&L 
Group  Zone  rate.  Because  UGI's  revenue 
requirement  will  be  established  in 
Dockets  Nos.  ER97-4829-000,  et  al., 
UGI  also  requests  waiver  of  the 
requirements  of  §§35.12  and  35.13  of 
the  Commission's  Regulations. 

Copies  of  the  filing  were  served  upon 
the  parties  listed  in  the  service  list  for 
Dockets  Nos.  ER97-4829-000.  et  al.,  and 
on  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  September  9, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Duke  Ena;gy  Oakland  LLC 

(Docket  No.  ER98-4296-000] 

Take  notice  that  on  August  20, 1998. 
in  accordance  with  Section  35.13,  (18 
CFR  35.13),  Duke  Energy  Oakland  LLC 
(DEO),  submitted  for  filing  the  revised 
sheets  of  its  Must-Run  Rate  Schedule  to 
make  technical  corrections  to  its  Mtist- 
Run  Rate  Schedule. 

DEO  requests  that  the  revised 
Rehability  Must-Run  sheets  be 
permitted  to  become  effective  July  1, 
1998. 

Copies  of  the  filing  were  served  upon 
the  California  ISO,  the  Public  Utilities 
Commission  of  the  State  of  CaUfomia 
and  all  parties  to  the  imderlying 
consoUdated  proceedings. 

Comment  date:  September  9. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Entei^gy  Services,  Inc. 

(Docket  No.  ER98-4297-O00] 

Take  notice  that  on  August  20, 1998, 
Entergy  Services,  Inc.  (Enteigy 


Services) ,  on  behalf  of  Entergy 
Mississippi,  Inc.  (Entergy  Mississippi), 
tendered  for  filing  a  Letter  Amendment 
to  the  Intercoimection  and  Operation 
Agreement  between  Entergy  Mississippi 
and  LSP  Energy  Limited  Partnership 
(LSP). 

Entergy  Services  also  requests  that  the 
Letter  Amendment  be  made  effective 
October  19, 1998. 

Comment  date:  September  9, 1998.  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Entergy  Services,  Inc. 

(Docket  No.  ER98-4298-000] 

Take  notice  that  on  August  20. 1998, 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy  Gulf 
States,  Inc.  (Entergy  Gulf  States), 
tendered  for  filing  an  Interconnection 
and  Operating  Agreement  between 
Entergy  Gulf  States  and  PPG  Industries. 
Inc. 

Entergy  Services  requests  waiver  of 
notice  requirements  to  permit  the 
Interconnection  Agreement  to  be  made 
effiective  July  28, 1998. 

Comment  date:  September  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Entei:g]r  Services.  Inc. 

(Docket  No.  ER98-4299-0001 

Take  notice  that  on  August  20. 1998. 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy  Gulf 
States.  Inc.  (Entergy  Gulf  States), 
tendered  for  filing  an  Interconnection 
and  Operating  Agreement  between 
Entei^gy  Gulf  States  and  Dow  Chemical 
Company. 

Entergy  Services  requests  waiver  of 
notice  requirements  to  permit  the 
Intercoimection  Agreement  to  be  made 
effiective  as  of  July  2, 1998. 

Comment  date:  September  9, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Duke  Energy  Moss  fjnirfiifg  LLC 

(Docket  No.  ER98-4300-000I 

Take  notice  that  on  August  20. 1998, 
in  accordance  with  Section  35.13,  (18 
CFR  35.13),  Ehike  Energy  Moss  Landing 
LLC  (DEML).  submitted  for  filing  the 
revised  sheets  of  its  Must-Rim  Rate 
Schedule  to  make  technical  corrections 
to  its  Must-Run  Rate  Schedule. 

DEML  requests  that  the  revised 
Reliability  Must-Rim  sheets  be 
permitted  to  become  effective  July  1, 
1998. 

Copies  of  the  filing  were  served  upon 
the  California  ISO,  the  Pubfic  Utilities 
Commission  of  the  State  of  California 
and  all  parties  to  the  underlying 
consoUdated  proceedings. 
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Comment  date:  September  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Mountainview  Power  Company 

IDocket  No.  ER98-r4301-O0O] 

Take  notice  that  on  August  20, 1998, 
Mountainview  Power  Company 
tendered  for  filing  pursuant  to  Rule  205, 
(18  CFR  385.205),  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  Rate  Schedule 
FERC  No.  1,  to  be  effective  upon 
issuance  of  the  Commission's  order. 

Mountainview  Power  Company 
intends  to  sell  electric  power  at 
wholesale,  including  sales  of  ancillary 
services.  In  transactions  where 
Mountainview  Power  Company  sells 
electric  energy,  it  proposes  to  make  such 
sales  on  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  Rate  Schedule  FERC 
No.  1,  provides  for  the  sale  of  energy 
and  capacity  at  agreed  prices. 

Comment  date:  September  9, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Riverside  Canal  Power  Company 

(Docket  No.  ER98-^302-O00] 

Take  notice  that  on  August  20. 1998, 
Riverside  Canal  Power  Company 
tendered  for  filing  pursuant  to  Rule  205. 
(18  CFR  385.205),  a  petition  for  waivers 
and  blanket  approvals  imder  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  Rate  Schedule 
FERC  No.  1,  to  be  effective  upon 
issuance  of  the  Commission's  order. 

Riverside  Canal  Power  Company 
intends  to  sell  electric  power  at 
wholesale,  including  sales  of  ancillary 
services.  In  transactions  where 
Riverside  Canal  Power  Company  sells 
electric  energy,  it  proposes  to  make  such 
sales  on  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  Rate  Schedule  FERC 
No.  1,  provides  for  the  sale  of  energy 
and  capacity  at  agreed  prices. 

Comment  date:  September  9. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  UtiliCorp  United  Inc. 


/ 


(Docket  No.  ES98-44-OO0] 

Take  notice  that  on  August  10. 1998, 
UtiliCorp  United  Inc.  (UtiUCorp), 
submitted  an  application  under  Section 
204  of  the  Federal  Power  Act  for 
authorization  to  issue  565,000  shares  of 
its  Common  Stock  pursuant  to  UtiliCorp 
Employee  Stock  Option  Plan. 

UtiliCorp  also  requests  an  exemption 
from  the  Commission's  competitive 
bidding  and  negotiated  offer 
requirements  of  18  CFR  34.2. 


Comment  date:  September  24, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Northeast  Utilities  Service  and 
Appalachian  Power  Company 

(Docket  Nos.  OA96-19-O02,  ER97-1359-000, 
ER95-1686-000,  R96-496-000, 
(Consolidated)) 

Take  notice  that  on  August  19, 1998. 
Northeast  Utilities  Service  Company,  in 
compliance  with  the  order  of  the 
Federal  Energy  Regulatory  Commission 
in  Northeast  Utilities  Service  Company, 
et  al.,  83  FERC  61,184  (1998),  submitted 
revised  pages  to  the  Northeast  Utilities 
System  Companies'  Open  Access 
Transmission  Tariff.  Copies  of  the 
compliance  filing  were  served  on  all 
customers  taking  service  under  the 
tariff. 

Comment  date:  September  8, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  wall  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc  98-23590  Filed  9-1-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER92-65-001.  et  al.] 

Northeast  Utilities  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

t 

August  24, 1998.  ' 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER88-463-001,  ER9O-373-00O, 
ER9O-390-O00,  EL90-39-000] 

Take  notice  that  on  August  19, 1998, 
Northeast  Utilities  Service  Company,  in 
compliance  with  the  order  of  the 
Federal  Energy  Regulatory  Commission 
in  Northeast  Utilities  Service  Company. 
et  al.,  83  FERC  61.184  (1998).  submitted 
revised  pages  to  the  transmission 
service  agreements  filed  in  the  above- 
referenced  dockets.  Copies  of  the 
compUance  filing  were  served  on  the 
customers  taking  service  under  the 
agreements. 

■  Comment  date:  September  8. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northeast  Utilities  Service  Company 

(Docket  No.  ER92-65-001] 

Taken  notice  that  on  August  19. 1998. 
Northeast  Utilities  Service  Company,  in 
compliance  with  the  order  of  the 
Federal  Energy  Regulatory  Commission 
in  Northeast  Utilities  Service  Company. 
et  al.,  83  FERC  61.184  (1998).  submitted 
revised  pages  to  the  transmission 
service  agreement  filed  in  the  above- 
referenced  docket.  Copies  of  the 
compliance  filing  were  served  on  the 
customer  taking  service  imder  the 
agreement. 

Comment  date:  September  8. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northeast  Utilities  Service  Company 

(Docket  No.  ER92-66-0011 

Take  notice  that  on  August  19. 1998, 
Northeast  Utilities  Service  Company,  in 
compliance  with  the  order  of  the 
Federal  Energy  Regulatory  Commission 
in  Northeast  UtiUties  Service  Company, 
et  al.,  83  FERC  61.184  (1998),  submitted 
revised  pages  to  the  transmission 
service  agreement  filed  in  the  above- 
referenced  docket.  Copies  of  the 
compliance  filing  were  served  on  the 
customer  taking  service  imder  the 
agreement. 

Comment  date:  September  8. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northeast  Utilities  Service  Company 

[Docket  No.  ER93-219-0041 

Take  notice  that  on  August  19, 1998. 
Northeast  Utilities  Service  Company,  in 
compliance  with  the  order  of  the 
Federal  Energy  Regulatory  Commission 
in  Northeast  Utilities  Service  Company, 
et  al.,  83  FERC  61,184  (1998).  submitted 
revised  pages  to  the  transmission 
service  agreement  filed  in  the  above- 
referenced  docket.  Copies  of  the 
compUance  filing  were  served  on  the 
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customer  taking  service  under  the 
agreement. 

Comment  date:  September  8. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PJM  Interconnection,  LX.C 

Docket  No.  ER97-3189-011] 

Take  notice  that  on  August  19, 1998, 
PJM  hiterconnection.  L.L.C.  (PJM). 
tendered  for  filing  revised  tarifi^  sheets 
in  compliance  v/ith  the  Commission's 
order  in  PJM  Interconnection,  L.LC.,  84 
FERC  61.051  (1998). 

PJM  requests  an  effective  date  for  the 
tariff  revisions  submitted  with  the 
compliance  filing  of  April  1, 1998, 
consistent  with  tibe  effective  date  of  the 
revised  PJM  Tariff. 

Comment  date:  September  8. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-1310-001] 

Take  notice  that  on  August  19, 1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  Amendment  No.  2,  to  the 
Participating  Generator  Agreement 
between  the  ISO  and  El  Seqimdo  Power, 
LLC  (El  Segundo),  for  acceptance  by  the 
Commission.  The  ISO  states  that 
Amendment  No.  2,  modifies  the 
Participating  Generator  Agreement  by 
extending  the  date  by  which  El  Segundo 
must  obtain  certification  by  the  ISO  in 
accordance  with  Section  4.3.2  of  the 
agreement. 

The  ISO  requests  waiver  of  the  60-day 
prior  notice  requirements,  so  that 
Amendment  No.  2,  may  become 
effective  as  of  July  1, 1998. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  die 
Restricted  Service  List  in  the  above- 
referenced  docket. 

Comment  date:  September  8, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER98-1933-001I 

Take  notice  that  on  August  19. 1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  Amendment  No.  1,  to  the 
Participating  Generator  Agreement 
between  the  ISO  and  Long  Beach 
Generation  LLC  (Long  Beach)  for 
acceptance  by  the  Participating 
Generator  Agreement  by  extending  the 
date  by  whidi  Section  4.3.2  of  the 
agreement. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 


Restricted  Service  List  in  the  above- 
referenced  docket. 

Comment  date:  September  8, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[PR  Doc.  98-23594  Filed  9-1-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  EL98-71-000»  et  al.] 

PJM  Interconnection,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

August  21. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PJM  Interconnecticm,  LLC 

(Docket  No.  EL98-71-(X)0] 

Take  notice  that  on  August  14. 1998, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  a  Petition  For 
Temporary  Waiver  of  Annual  Charges. 

PJM  states  that  the  petition  was 
served  on  all  the  members  of  PJM 
Interconnection,  L.L.C.  and  all  state 
commissions  within  the  PJM  region. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Emerald  People's  Utility  District  v. 
Bonneville  Power  Administration 

[Docket  No.  EL98-70-0001 

Take  notice  that  Emerald  People's 
UtiUty  District  tendered  for  filing  a 
complaint  against  the  Bormeville  Power 
Administration  for  violation  of  its  Open 
Access  Transmission  Tariff. 


Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Williams  Energy  Services  Company, 
Enter^gy  PoMrer  Marketing  Corp.,  Duke/ 
Louis  Dreyfus,  L.L.C.,  NIPSCO  Energy 
Services  Inc.,  Colonial  Entergy,  Inc., 
Colonial  Entergy,  Inc.,  and  Applied 
Resources  Integrated  Services, 
Incorporated 

(Docket  No.  ER95-305-016,  Docket  No. 
ER95-1615-011,  Docket  No.  ER96-1 08-012, 
Docket  No.  ER96-143 1-008,  Docket  No. 
ER97-1968-003.  Docket  No.  ER97-196»-004, 
Docket  No.  ER97-26O4-003.  (not 
consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  pubUc  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  April  30, 1998.  Williams  Energy 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  March  10, 1995.  order  in 
Docket  No.  ER95-305-000. 

On  May  1. 1998.  Entergy  Power 
Marketing  Corp.  filed  certain 
information  as  required  by  the 
Commission's  July  4. 1995,  order  in 
Docket  No.  ER95-1615-000.  ^— 

On  May  1, 1998,  Duke/Louis  Dreyfus, 
LLC.  filed  certain  information  as 
required  by  the  Commission's  December . 
14, 1995,  order  in  Docket  No.  ER96- 
108-000. 

On  April  29, 1998,  NIPSCO  Energy 
Services  Inc.  filed  certain  information  as 
required  by  the  Commission's  May  29, 
1996,  order  in  Docket  No.  ER96-1431- 
000. 

On  May  5, 1998,  Colonial  Energy,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  April  9, 1997,  order 
in  Docket  No.  ER96-1 968-000. 

On  May  5, 1998,  Colonial  Energy,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  April  9, 1997,  order 
in  Docket  No.  ER96-1 968-000. 

On  May  1, 1998,  Applied  Resources 
Integrated  Services,  Incorporated  filed 
certain  information  as  required  by  the 
Commission's  June  17, 1997,  order  in 
Docket  No.  ER97-2604-000. 

4.  Atlantic  City  Electric  Company, 
Baltimore  Gas-and  Electric  Company, 
Delmarva  Power  &  Light  Company. 
Jersey  Central  Power  &  Light  Co., 
Metropolitan  Edison  Company, 
Pennsylvania  Electric  Company.  PP&L, 
Inc.,  Potomac  Electric  Power  Company, 
and  Public  Service  Electric  and  Gas  Co. 

(Docket  No.  ER97-3189-0121 

Take  notice  that  on  August  18, 1998. 
Atlantic  City  Electric  Company. 
Baltimore  Gas  and  Electric  Company. 
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Delmarva  Power  &  Light  Company, 
Jersey  Central  Power  &  Light  Company. 
Metropolitan  Edison  Company,  PECO 
Energy  Company,  Pennsylvania  Electric 
Company.  PP&L,  Inc..  Potomac  Electric 
Power  Company,  Public  Service  Electric 
and  Gas  Company  and  UGI  Utilities, 
Inc..  submitted  changes  to  the 
Transmission  Owners  Agreement  in 
compliance  with  the  Commission's  July 
20. 1998.  Order  in  PJM  Interconnection, 
LLC,  84  FERC  1 61.051  (1998). 

Copies  of  the  filing  have  been  served 
on  the  regulatory  commissions  of 
Delaware,  the  District  of  Columbia. 
Maryland.  New  Jersey.  Pennsylvania 
and  Virginia. 

Comment  date:  September  8, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Southern  New  Hampshire 
Hydroelectric 

(Docket  No.  ER98-261 5-000) 

Take  notice  that  on  August  17, 1998, 
Southern  New  Hampshire  Hydroelectric 
tendered  for  filing  a  Notice  of 
Withdrawal  in  the  above-referenced 
docket. 

Comment  date:  September  3. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Consolidated  Edison  Solutions,  Inc. 

(Docket  No.  ER98-3729-0O0] 

Take  notice  that  on  August  18. 1998. 
Consolidated  Edison  Solutions,  Inc. 
(Solutions),  tendered  for  filing  a 
revision  to  the  filing  that  it  originally 
made  in  the  above-docket  on  July  14. 
1998. 

Solutions  request  that  the 
Commission  permit  the  effective  date  of 
the  service  agreement  to  remain  August 
1. 1998. 

Comment  date:  Septemt)er  8, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  &  Light  Company 

(Docket  No.  ER98-4185-0001 

Take  notice  that  on  August  11, 1998, 
Florida  Power  &  Light  Company 
tendered  for  filing  executed  service 
agreements  filed  in  Docket  Nos.  ER97- 
1742-000,  ER97-3823.-000,  ER98-1699- 
000  and  ER98-3284-000. 

Comment  date:  September  8. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Allegheny  Power  Generation 
Marketing 

(Docket  No.  ER98-42 13-000) 

Take  notice  that  on  August  12. 1998. 
Allegheny  Power  Generation  Marketing 
tendered  for  filing  a  summary  of  activity 
for  the  quarter  ended  June  30. 1998.  in 
the  above-referenced  docket. 


Comment  date:  September  18. 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Southwest  Power  Pool 

[Docket  No.  ER98-4262-O00) 

Take  notice  that  on  August  18. 1998. 
Southwest  Power  Pool  (SPP).  tendered 
for  filing  two  executed  service 
agreements  with  Energy  Clearinghouse 
Corporation  (Energy  Clearinghouse)  for 
Short-Term  Firm  Point-to-Point 
Transmission  Service  and  Non-Finn 
Point-to-Point  Firm  Transmission 
Service  under  the  SPP  Open  Access 
Transmission  Tariff. 

Copies  of  this  filing  were  served  upon 
Energy  Clearinghouse. 

Comment  date:  September  8, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  MidAmerican  Energy  Company 

(Docket  No.  ER98-4263-0001 

Take  notice  that  on  August  18, 1998, 
MidAmerican  Energy  Company 
(MidAmerican).  666  Grand  Avenue.  Des 
Moines,  Iowa  50309.  filed  with  the 
Commission  a  Firm  Transmission 
Service  Agreement  with  Ames 
Municipal  Electric  System  (Ames 
Municipal)  dated  July  31. 1998.  entered 
into  pursuant  to  MidAmerican 's  Open 
Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  July  31, 1998,  for  the  Agreement 
with  Ames  Municipal,  and  accordingly 
seeks  a  waiver  of  the  Commission's 
notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  Ames  Municipal,  the  Iowa 
Utilities  Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  September  8. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 1 .  New  England  Power  Pool 

(Docket  No.  ER9&-4272-000J 

Take  notice  that  on  August  18, 1998, 
the  New  England  Power  Pool 
(NEPOOL).  Executive  Committee 
submitted  the  Thirty-Seventh 
Agreement  Amending  New  England 
Power  Pool  Agreement,  amending  the 
definition  of  "Power  Year"  and  making 
necessary  related  changes  in  the 
agreement. 

The  NEPOOL  Executive  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  participants  in  the  New 
England  Power  Pool,  and  the  New 
England  state  governors  and  regulatory 
commissions. 

Comment  date:  September  8. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER98-4273-0001 

Take  notice  that  on  August  18, 1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Participating  Generator 
Agreement  between  Sierra  Pacific 
Industries  and  the  ISO  for  acceptance  by 
the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Sierra  Pacific  and  the 
California  Public  Utilities  Commission. 

"The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  as  of  August  3. 1998. 

Comment  date:  September  8. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Consolidated  Edison  Energy,  Inc. 

[Docket  No.  ER98-4274-O00] 

Take  notice  that  on  August  18, 1998, 
Consolidated  Edison  Energy,  Inc.  (Con 
*Edison  Energy),  tendered  for  filing  a 
service  agreement  enabling  it  to  make 
sales  of  capacity  and/or  energy  to  its 
regulated  electric  utility  affiliates  under 
Con  Edison  Energy's  market-based  rate 
tariff. 

Con  Edison  Energy  requests  an 
effective  date  of  September  1. 1998. 

Con  Edison  Energy  states  that  a  copy 
of  this  filing  has  been  served  by  mail 
upon  the  New  York  State  Public  Service 
Commission. 

Comment  date:  September  8, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Vitol  Gas  &  Electric  LLC 

(Docket  No.  ER98-4275-0001 

Take  notice  that  on  August  18. 1998. 
Vitol  Gas  &  Electric  LLC  (VG&E). 
submitted  for  filing  its  Notice  of 
Termination,  effective  July  2, 1998,  of 
the  forward  contracts  between  VG&E 
and  The  Power  Company  of  America, 
L.P.  (PCA),  entered  into  between  VG&E 
and  PCA  under  the  Electric  Power 
Service  Agreement,  dated  as  of  August 
1, 1996,  between  VG&E  and  PCA. 

Notice  of  the  termination  previously 
was  provided  to  and  service  has  been 
made  upon  PCA. 

Comment  date:  September  8, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Maine  Power  Company 

[Docket  No.  ER98-4276-000I 

Please  take  notice  that  on  August  18, 
1998,  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  an  executed 
service  agreement  for  sale  of  capacity 
and/or  energy  entered  into  with  Griffin 
Energy  Marketing,  L.L.C.  Service  will  be 
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provided  pursuant  to  CMP's  Wholesale 
Market  Tariff,  designated  rate  schedule 
CMP— FERC  Electric  Tariff,  Original 
Volume  No.  4. 

CMP  requests  that  the  Commission 
waive  notice  requirements  to  permit 
service  under  the  Agreement  to  become 
effective  August  18, 1998. 

Comment  date:  September  8, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  • 

16.  Central  Maine  Power  Company 

(Docket  No.  ER9S-4277-000) 

Take  notice  that  on  August  18, 1998, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  an  executed  service 
agreement  for  sale  of  capacity  and/or 
energy  entered  into  with  the  New  York 
Power  Authority.  Service  will  be 
provided  pursuant  to  CMP's  Wholesale 
Market  Tariff,  designated  rate  schedule 
CMP— FERC  Electric  Tariff,  Original 
Volimie  No.  4. 

CMP  requests  that  the  Commission 
waive  notice  requirements  to  permit 
service  imder  the  agreement  to  become 
effective  August  18, 1998. 

Comment  date:  September  8, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Maine  Power  Company 

[Docket  No.  ER98-4278-000] 

Take  notice  that  on  August  18, 1998, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  an  executed  service 
agreement  for  sale  of  capacity  and/or 
energy  entered  into  with  Northeast 
Energy  Services,  Inc.  Service  will  be 
provided  pursuant  to  CMP's  Wholesale 
Market  Tariff,  designated  rate  schedule 
CMP— FERC  Electric  Tariff,  Original 
Volume  No.  4. 

CMP  requests  waiver  of  Commission 
notice  requirements  and  request  that  the 
agreement  become  effective  August  1, 
1998. 

Comment  date:  September  8, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  CalifiMnia  Independent  System 
Operator  Corperation 

[Docket  No.  ER98-4279-O001 

Take  notice  that  on  August  18, 1998, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Meter  Service  Agreement  for  ISO 
Metered  Entities  (Meter  Service 
Agreement)  between  Sierra  Pacific 
Industries  and  the  ISO  for  acceptance  by 
the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Sierra  Pacific  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 


Meter  Service  Agreement  to  be  made 
effective  as  of  August  12, 1998. 

Comment  date:  September  8, 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Deseret  Generation  &  Transmission 
Co-operative 

(Docket  No.  ER9S-4281-0001 

Take  notice  that  Deseret  Generation  & 
Transmission  Co-operative's 
Transmission  Function  on  August  19, 
1998,  tendered  for  filing  an  executed 
umbrella  Short-Term  Firm  Point-to- 
Point  service  agreement  with  Deseret 
Generation  and  Transmission  Co- 
operative's Merchant  Function  under  its 
open  access  transmission  tariff. 

Deseret  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
an  effiective  date  of  August  19, 1998. 
Deseret's  open  access  transmission  tariff 
is  currently  on  file  with  the  Commission 
in  Docket  no.  OA97-487-000.  Deseret's 
Merchant  Fimction  has  been  provided  a 
copy  of  this  filing. 

Comment  date:  September  8, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Waskuigton  Water  Power  Company 

(Docket  No.  ER98-4282-000I 

Take  notice  that  on  August  19, 1998, 
Washington  Water  Power  Company, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  Part  35  of  the 
Commission  Rules  and  Regulations,  an 
executed  Long  Term  Service  Agreement 
under  WWP's  FERC  Electric  Tariff  First 
Revised  Volume  No.  9.,  with  The 
Montana  Power  Trading  &  Marketing 
Company. 

WWP  requests  waiver  of  the  prior 
notice  requirement  and  requests  an 
effective  date  of  August  1, 1998. 

Comment  date:  September  8. 1998.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Northeast  Utilities  Service  Company 

[Docket  No.  ER98-4283-000J 

Take  notice  that  on  Augtist  19, 1998, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  for  Finn  Power  Sales  imder 
the  NU  System  Companies'  Sales  for 
Resale,  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Central  Hudson 
Enterprises  Corporation. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  August  18, 
1998. 

Comment  date:  September  8. 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Central  Maine  Power  Company 

(Docket  No.  ER98-4284-000J 

Take  notice  that  on  August  19, 1998, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  an  executed  service 
agreement  for  sale  of  capacity  and/or 
energy  entered  into  with  Florida  Power 
&  Light  Company.  Service  will  be 
provided  pursuant  to  CMP's  Wholesale 
Market  Tariff,  designated  rate  schedule 
CMP— FERC  Electric  Tariff,  Original 
Volume  No.  4. 

CMP  requests  that  the  Commission 
waive  notice  requirements  to  permit 
service  under  the  Agreement  to  become 
effective  as  of  August  19, 1998. 

Comment  date:  September  8, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER98-4285-000I 

Take  notice  that  on  August  19, 1998, 
Orange  and  Rockland  Utilities,  Inc. 
(O&R).  tendered  for  filing  pursuant  to 
Part  35  of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  35.  a  service 
agreement  under  which  O&R  will 
provide  capacity  and/or  energy  to 
SCANA  Energy  Marketing.  Inc. 
(SCANA). 

O&R  requests  waiver  of  the  notice 
requirement  so  that  the  service 
agreement  with  SCANA  becomes 
effective  as  of  August  10, 1998. 

O&R  has  served  copies  of  the  filing  on 
The  New  York  State  Public  Service 
Commission  and  SCANA. 

Comment  date:  September  8,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER98-4286-000I 

Take  notice  that  on  August  19, 1998, 
Orange  and  Rockland  Utilities.  Inc. 
(Orange  and  Rockland),  filed  a  Service 
Agreement  between  Orange  and 
Rockland  and  Cinergy  Capital  & 
Trading,  Inc.  (Customer)  for  Non-Firm 
Point-to-Point  Transmission  Service. 
The  Service  Agreement  specifies  that 
the  Customer  has  agreed  to  the  rates, 
terms  and  conditions  of  Orange  and 
Rockland  Open  Access  Transmission 
Tariff  filed  on  July  9. 1996  in  Docket  No. 
OA96-210-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
July  30. 1998,  for  the  Service 
Agreement.  Orange  and  Rockland  has 
served  copies  of  the  filing  on  The  New 
York  State  Public  Service  Commission 
and  on  the  Customer. 
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Comment  date:  September  8,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER9»-4287-O00) 

Take  notice  that  on  August  19, 1998, 
Orange  and  Rockland  Utilities, 
Inc.(0&R),  tendered  for  filing  pursuant 
to  Part  35  of  the  Federal  Energy 
Regulatory  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  35,  a 
service  agreement  under  which  O&R 
will  provide  capacity  and/or  energy  to 
ERI.Services,  Inc.  (ERI  Services). 

O&R  requests  waiver  of  the  notice 
requirement  so  that  the  service 
agreement  with  ERI  Services  becomes 
effective  as  of  August  1, 1998. 

O&R  has  served  copies  of  the  filing  on 
The  New  York  State  Public  Service 
Commission  and  ERI  Services. 

Comment  date:  September  8, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  CogenAmerica  Parlin  Inc. 

(Docket  No.  ER98-4288-000) 

Take  notice  that  on  August  19, 1998. 
CogenAmerica  Parlin  Inc.  (ParUn), 
tendered  for  filing  a  notice  of  succession 
in  operations  pursuant  to  18  CFR  35.16 
in  order  to  reflect  its  name  change  from 
NRG  Generating  (Parlin)  Cogeneration 
Inc. 

Comment  date:  September  8, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
(PR  Doc.  98-23595  Filed  9-1-98;  8:45  am] 

BiUma  CODE  f717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prelect  No.  11060-000  Idaho] 

J.M.  Miller  Enterprises,  Inc.;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

August  27, 1998. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original,  minor 
license  for  the  proposed  Sahko 
Hydroelectric  Project,  and  has  prepared 
a  Draft  Environmental  Assessment 
(DEA)  for  the  project.  The  project  would 
be  located  on  the  Kastelu  Drain,  an 
irrigation  return  ditch  also  known  as 
Southside  39  Drain,  near  Filer.  Idaho  in 
Twin  Falls  Coimty.  The  DEA  contains 
the  Commission  staffs  analysis  of  the 
potential  future  environmental  impacts 
of  the  project  and  has  concluded  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Room. 
Room  2A.  of  the  Commission's  offices  at 
888  First  Street.  NE..  Washington.  DC 
20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington.  DC  20426.  For 
further  information,  contact  Nan  Allen, 
Environmental  Coordinator,  at  (202) 
219-2938,  or  E-mail 
nan.allendferc.fed.us. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
(FR  Doc.  98-23589  Filed  9-1-98;  8:45  am] 

BILUNQ  CODE  (Tir-OI-M 


EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Office  of  Science  and  Technology 
Policy 

Meeting  of  the  President's  Committee 
of  Advisors  on  Science  and 
Technology 

action:  Notice  of  meeting. 


summary:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  a 
meeting  of  the  President's  Committee  of 
Advisors  on  Science  and  Technology 
(PCAST),  and  describes  the  functions  of 
the  Conmiittee.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

DATES  AND  PLACE:  September  17. 1998. 
Washington.  DC.  Call  Joan  P.  Porter  at 
(202)  456-6101  for  information  on 
location. 

TYPE  OF  MEETING:  Open. 

PROPOSED  SCHEDULE  AND  AGENDA:  The 

President's  Committee  of  Advisors  on 
Science  and  Technology  (PCAST)  will 
meet  in  open  session  on  Thursday. 
September  17, 1998,  at  approximately 
1:00  p.m.  to  discuss  (1)  topics  of 
Congressional  concern,  (2)  international 
S&T  issues,  and  (3)  state  perspectives  on 
S&T  issues.  This  session  will  end  at 
approximately  5:30  p.m. 

PUBUC  COMMENTS:  There  will  be  a  time 
allocated  for  the  public  to  speak  on  any 
of  the  above  agenda  items.  Please  make 
your  request  for  the  opportunity  to  make 
a  public  comment  five  (5)  days  in 
advance  of  the  meeting.  Written 
comments  are  welcome  anytime  prior  to 
or  following  the  meeting.  Please  notify 
Joan  P.  Porter.  PCAST  Executive 
Secretary,  at  (202)  456-6101  or  fax  your 
requests/comments  to  (202)  456-6026:^ 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  time,  place,  and 
agenda,  please  call  Joan  P.  Porter, 
PCAST  Executive  Secretary,  at  (202) 
456-6101.  prior  to  3:00  p.m.  on  Friday, 
September  11. 1998.  Please  note  that 
public  seating  for  this  meeting  is 
limited,  and  is  available  on  a  first-come 
first-served  basis. 

SUPPLEMENTARY  INFORMATKM:  The 
President's  Committee  of  Advisors  on 
Science  and  Technology  was 
established  by  Executive  Order  12882, 
as  amended,  on  November  23, 1993.  The 
piupose  of  PCAST  is  to  advise  the 
President  on  matters  of  national 
importance  that  have  significant  science 
and  technology  content,  and  to  assist 
the  President's  National  Science  and 
Technology  Council  in  sectiring  private 
sector  participation  in  its  activities.  The 
Committee  members  are  distinguished 
individuals  appointed  by  the  President 
from  non-Federal  sectors.  The  PCAST  is 
co-chaired  by  the  Assistant  to  the 
President  for  Science  and  Technology, 
and  by  John  Young,  former  President 
and  CEO  of  the  Hewlett-Packard 
Company. 
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Dated:  August  27, 1998. 
Barbara  Ann  Ferguson, 

Administrative  Officer,  Office  of  Science  and 

Technology  Policy. 

[FR  Doc.  98-23561  Filed  9-1-98;  8:45  am) 

BILUNO  CODE  3170-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 


August  26, 1998. 


SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  November  2, 1998.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Commimications 
Commission,  Room  234, 1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesniith@fcc.gov. 


SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0623. 

Title:  Application  for  Mobile  Radio 
Service  Authorization  or  Rural 
Radiotelephone  Service  Authorization. 

Form  Number:  FCC  600. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit;  Individuals  or  Households;  Not- 
for-Profit  institutions;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  54,143. 

Estimated  Time  Per  Response:  4 
hours. 

Total  Annual  Burden:  216,572  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Needs  and  Uses:  This  form  is  used  by 
various  applicants  in  accordance  with 
47  CFR  Part  22  (Public  Mobile  Services), 
Part  24  (Personal  Communications 
Services),  Part  74  (Remote  Pickup  and 
Low  Power  Broadcast  AuxiUary),  Part 
90  (Land  Mobile)  and  Part  95  (IVDS). 
Statutory  authority  for  this  collection  of 
information  is  contained  in  47  U.S.C. 
154(i)  and  309(j),  as  amended. 

The  number  of  respondents  is  being 
adjusted  as  a  result  of  re-evaluation  of 
receipts  and  an  adjustment  of 
previously  estimated  use  for  auction 
purposes.  FCC  Form  600  was  previously 
filed  by  winners  of  FCC  auctions  (long 
form  application  filed  by  Broadband 
and  Narrowband  PCS,  IVDS,  Cellular 
Unserved,  900  MHz  SMR)  and  it  was 
anticipated  that  it  would  be  used  for 
upcoming  auctions.  With  the 
development  of  the  Universal  Licensing 
System  (ULS),  auction  winners  are  now 
filing  FCC  Form  601  (a  ULS  form)  in 
lieu  of  FCC  Form  600.  Therefore,  the 
number  of  respondents  and  burden 
hours  where  estimates  were  previously 
provided  for  auction  use  are  being 
deleted. 

We-pstimate  a  significant  decrease  in 
the  number  of  respondents  from  194,769 
to  54,153  and  a  total  annual  burden 
decrease  from  779,076  hours  to  216,612 
hours. 

The  information  will  be  used  by  the 
Commission  to  determine  whether  the 
applicant  is  legally,  technically  and 
financially  qualified  to  be  licensed. 

Federal  Communications  Commission. 

William  F.  Catim, 

Deputy  Secretary. 

[FR  Doc.  98-23627  Filed  9-1-98;  8:45  am] 

BtLLING  COOE  C712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority  5  CFR  1320  Authority, 
Comments  Requested 

August  26. 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction  ' 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Piaperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
]}erformance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  November  2. 1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  234,  1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202^18-0217  or  via  internet 
at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0649. 
Title:  Section  76.58  Notification. 
Form  Number:  N/A. 
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Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Responcwnts:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  11,000. 

Estimatea  Time  Per  Response:  0.5 
hours — 1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  1,800  hours. 

Total  Annual  Cost  to  Respondents: 
$6,000. 

Needs  and  Uses:  Section  76.58 
contains  various  notification 
requirements  that  were  initially~set  forth 
by  the  Commission  in  1993  pursuant  to 
its  must-carry  provisions.  Cable 
operators  were  obligated  to  undergo 
these  notifications  for  the  first  time  in 
1993.  Some  of  the  notifications  (those 
contained  in  Sections  76.58(d)  and  (e)) 
were  one-time-only  requirements  from 
1993  and  are  not  ongoing  requirements. 
The  notices  are  used  by  broadcast 
stations  to  ascertain  and  exercise  their 
must-carry  rights.  . 

0MB  Control  Number:  3060-0651. 

Title:  Section  76.9  Or*er  to  show 
cause;  forfeiture  proceeding. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Individuals  or 
households;  State,  Local  or  Tribal 
governments. 

Number  of  Respondents:  10  (5 
petitions  x  2  parties  each). 

Estimated  Time  Per  Response:  40 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  400  hours. 

Total  Annual  Cost  to  Respondents: 
$100. 

Needs  and  Uses:  Section  76.9  states 
that  upon  petition  by  any  interested 
person,  the  Commission  may  (1)  Issue 
an  order  requiring  a  cable  television 
operator  to  show  cause  why  it  should 
not  be  directed  to  cease  and  desist  from 
violating  the  Commission's  rules;  and 
(2)  Initiate  a  forfeiture  proceeding 
against  a  cable  television  operator  for 
violation  of  the  Commission's  rules. 
This  collection  (0MB  3060-0651) 
accounts  for  the  paperwork  burden 
associated  with  all  aspects  of  the 
Section  76.9  petition  process. 
Information  contained  in  the  petitions  is 
used  by  the  Commission  to  determine 
whether  or  not  the  Commission's  rules 
have  been  violated. 

Federal  Ck>minunications  Commission. 

William  F.  Caton. 

Deputy  Secretary. 

[FR  Doc.  98-23628  Filed  9-1-98;  8:45  am] 

MUMQ  COOe  «712-01-U 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  BanKs  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  17, 1998. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Mack  Roberts,  M.D.  and  Alma  D. 
Roberts  Family  Limited  Partnership, 
Mack  Roberts.  M.D.,  General  Partner, 
and  Alma  D.  Roberts,  General  Partner, 
all  of  Monticello,  Kentucky;  to  retain 
voting  shares  of  Monticello  Bankshares, 
Inc.,  Monticello,  Kentucky,  and  thereby 
indirectly  retain  voting  shares  of 
Monticello  Banking  Company, 
Monticello,  Kentucky,  and  Bank  of 
Clinton  County,  Albany,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  28, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-23675  Filed  9-1-98;  8:45  am] 

BILUNQ  COOE  KIIMil-F 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 


The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  oh  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  28, 
1998. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  National  City  Bancshares,  Inc., 
Evansville,  Indiana;  to  merge  with 
Progressive  Bancshares,  Inc.,  Lexington, 
Kentucky,  and  thereby  indirectly 
acquire  The  Progressive  Bank,  N.A., 
Lexington,  Kentucky. 

2.  Simmons  First  National 
Corporation,  Pine  Bluff,  Arkansas;  to 
merge  with  American  Bancshares  of 
Arkansas,  Inc.,  Charleston,  Arkansas, 
and  thereby  indirectly  acquire  American 
State  Bank,  Charleston,  Arkansas. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  Business  Holding  Corporation, 
Baton  Rouge,  Louisiana;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Business  Bank  of  Baton  Rouge,  Baton 
Rouge,  Louisiana  (in  organization). 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Eggemeyer  Advisory  Corp.,  Castle 
Creek  Capital  LLC,  Castle  Creek 
Capital  Partners  Fund-I.  LP.,  all  of 
Rancho  Santa  Fe,  California;  to  acquire 
more  than  5  percent  of  the  voting  shares 
of  Peninsula  Bank  of  San  Diego,  San 
Diego,  California. 

2.  Frontier  Financial  Corporation, 
Everett,  Washington;  to  merge  with 
Valley  Bancorporation,  Sumner, 
Washington,  and  thereby  indirectly 
acquire  Bank  of  Sumner,  Sumner, 
Washington. 
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3.  Western  Bancorp,  Newport  Beach, 
California;  to  acquire  100  percent  of  the 
.  voting  shares  of  Peninsula  Bank  of  San 
Diego,  San  Diego,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  28, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-23674  Filed  9-1-98;  8:45  am] 

BIUJNQ  CODE  621»«1-f 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standard  Advisory 
Board 

AOBCY:  General  Accounting  Office. 
ACTION:  Notice  of  public  hearing  on 
October  5  and  6  and  Board  meeting  on 
October  6. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  as  amended,  notice  is 
hereby  given  that  a  public  hearing  of  the 
Federal  Accoimting  Standards  Advisory 
Board  will  be  held  on  Monday  and 
Tuesday,  October  5  and  6, 1998  from  ' 
9:00  a.m.  to  5:00  p.m.  in  room  7C13  of 
the  General  Accounting  Office,  441  G 
St.,  N.W.,  Washington,  D.C. 

The  purpose  of  uie  hearing  is  to  hear 
testimony  from  interested  parties  on  the 
Proposed  Statement  of  Recommended 
Standards  for  Accounting  for  Social 
Insurance,  published  February  20. 1998. 
The  Standard  contains  proposed 
standards  for  social  insurance  programs 
that  address  accounting  for  Social 
Security,  Medicare,  Railroad  retirement 
benefits,  Black  Lung  benefits,  and 
Unemployment  Insurance.  The  Board 
wishes  to  obtain  in-depth  views  on  the 
various  issues  pertaining  to  the 
proposed  Statement. 

Persons  interested  in  testifying  should 
contact  either  Wendy  Comes,  FASAB 
Executive  Director;  or  Richard 
Fontenrose,  Project  Director.  Such 
contact  should  be  made  no  later  than 
one  week  prior  to  the  hearing.  Also, 
they  should  at  the  same  time  provide  a 
short  biography  and  written  copies  of 
their  prepared  testimony  prior  to  the 
hearing. 

Following  the  end  of  the  public 
hearing  on  October  6,  the  Board  may 
meet  to  discuss  a  possible  amendment 
to  SFFAS  No.  5,  Accounting  for 
Liabilities  of  the  Federal  Government, 
dealing  with  concerns  expressed  by 
some  attorneys  and  auditors  regarding 
legal  representation  letters. 

Any  interested  persons  may  attend 
the  hearing  and  the  meeting  as  an 
observer.  Board  discussions  and  reviews 
are  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 


Wendy  Comes,  Executive  Director,  441 
G  St.,  N.W.,  Suite  3B18,  Washington. 
D.C.  20548,  or  call  (202)  512-7357;  or 
Richard  Fontenrose,  Project  Director,  at 
(202)  512-7358.  E-Mail  to: 
FontenroseR.  fasab@gao.gov. 

Authority:  Federal  Advisory  Committee 
Act  Pub.  L.  92-463,  Section  10(a)(2).  86  Stat. 
770,  774  (1972)  (current  version  at  5  U.S.C 
app.  section  10(a)(2}  (1988);  41  CFR  101- 
6.1015  (1990). 

Dated:  August  28, 1998. 
Robert  W.  Bramlett. 
Acting  Executive  Director. 
[FR  Doc.  98-23655  Filed  »-l-98;  8:45  am] 

BILUNQ  COOE  1«10-»1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disaase  Control  and 
Prevention 

[Announcement  9901^ 

Grants  for  Injury  Control  Raeaarch 
Centers;  Notice  of  Availability  Of 
Funds  for  Fiscal  Year  1999 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that  grant 
applications  are  being  accepted  for 
Injury  Control  Research  Centers  (ICRCs) 
for  fiscal  year  (FY)  1999. 

This  program  announcement 
addresses  the  priority  areas  of  Violent 
and  Abusive  Behavior  and 
Unintentional  Injuries. 

The  purposes  of  this  program  are: 

1.  To  support  injury  prevention  and 
control  research  on  priority  issues  as 
delineated  in:  Healthy  People  2000; 
Injury  Control  in  the  1990's:  A  National 
Plan  for  Action;  Injxiry  in  America; 
Injury  Prevention:  Meeting  the 
Challenge;  and  Cost  of  Injury:  A  Report 
to  the  Congress; 

2.  To  support  ICRCs  which  represent 
CDC's  largest  national  extramiural 
investment  in  injury  control  research 
and  training,  intervention  development, 
and  evaluation; 

3.  To  integrate  collectively,  in  the 
context  of  a  national  program,  the 
disciplines  of  engineering, 
epidemiology,  medicine,  biostatistics, 
public  health,  law  and  criminal  justice, 
and  behavioral  and  social  sciences  in 
order  to  prevent  and  control  injuries 
more  effectively; 

4.  To  identify  and  evaluate  current 
and  new  interventions  for  the 
prevention  and  control  of  injuries: 

5.  To  bring  the  knowledge  and 
expertise  of  ICRCs  to  bear  on  the 
development  and  improvement  of 
effiactive  public  and  private  sector 


programs  for  injiiry  prevention  and 
control;  and 

6.  To  facilitate  injury  control  eff^orts 
supported  by  various  governmental 
agencies  within  a  geographic  region. 

B.  Eligible  Applicants 

This  announcement  will  provide 
funding  for  applicants  in  regions  which 
do  not  have  ftinded  ICRCs  and  for 
applicants  in  regions  which  have 
funded  centers  which  must  re-compete 
for  funding. 

Eligible  applicants  are  limited  to 
organizations  in  Region  2  (New  Jersey. 
New  Yoric,  Puerto  Rico,  and  Virgin 
Islands),  Region  3  (Delaware,  District  of 
Columbia,  Maryland.  Pennsylvania, 
Virginia,  and  West  Virginia),  Region  4 
(Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi,  North  CaroUna,  South 
Carolina,  and  Tennessee),  Region  5 
(Illinois,  Indiana,  Michigan.  Minnesota. 
Ohio,  and  Wisconsin).  Region  6 
(Louisiana,  New  Mexico,  Oklahoma. 
Texas,  and  Arkansas),  Region  9 
(Arizona,  California,  Hawaii,  and 
Nevada)  and  Region  10  (Alaska.  Idaho. 
Oregon,  and  Washington). 

Eligible  applicants  include  all 
nonprofit  and  for-profit  organizations  in 
Regions  2.  3. 4.  5.  6. 9,  and  10.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  other  public  and 
private  organizations.  State  and  local 
health  departments,  and  small,  minority 
and/or  women-owned  businesses  are 
eligible  for  these  grants.  Non-academic 
applicant  institutions  should  provide 
evidence  of  a  collaborative  relationship 
with  an  academic  institution. 

Note:  ICRC  grant  awards  are  made  to  the 
applicant  institution/organization,  not  the 
Fthicipal  Investigator. 

Note:  Elective  January  1. 1996,  Public  Law 
104-65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  lobbying 
activities  shall  not  be  eligible  to  receive 
Federal  funds  constituting  an  award,  grant 
(cooperative  agreement),  contract,  loan,  or 
any  other  fonn. 

C  A  vaUabiUty  of  Funds 

Approximately  $3,750,000  is  expected 
to  be  available  FY  1999  to  fund  a 
combination  of  new  and  re-competing 
research  center  projects,  depencUng  on 
the  outcome  of  tiie  review  process. 

It  is  expected  that  the  awards  will 
begin  on  or  around  September  1, 1999, 
and  will  be  made  for  a  12  month  budget 
period  within  a  project  period  of  up  to 
three  years  for  new  research  centers  and 
five  years  for  re-com[>eting  research 
centers. 

Funding  estimates  may  vary  and  are 
subject  to  change.  Continuation  awards 
within  the  project  period  will  be  made 
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on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

New  research  center  awards  will  not 
exceed  $500,000  per  year  (total  of  direct 
and  indirect  costs)  with  a  project  period 
not  to  exceed  three  years.  Depending  on 
availability  of  funds,  re-competing 
research  center  awards  may  range  from 
$750,000  to  $1,500,000  per  year  (total  of 
direct  and  indirect  costs)  with  a  project 
period  not  to  exceed  five  years.  The 
range  of  support  provided  is  dependent 
upon  the  degree  of  comprehensiveness 
of  the  center  in  addressing  the  phases  of 
injury  control  (i.e..  Prevention,  Acute 
Care,  and  Rehabilitation)  as  determined 
by  the  Injury  Research  Grants  Review 
Committee  (IRGRC). 

Incremental  levels  within  this  range 
for  successfully  re-competing  research 
centers  will  be  determined  as  follows: 
Core  funding  (included  in  figures 

below)— Up  to  $750,000 
One  phase  funded  ICRC— Up  to 

$1,000,000 
(addresses  one  of  the  three  phases  of 
injury  control) 
Two  phase  funded  ICRC— Up  to 

$1,250,000 
(addresses  two  of  the  three  phases  of 
injury  control) 

Comprehensive  ICRC— Up  to  $1,500,000 
(addresses  all  three  phases  of  injury 
control) 

The  existing  funded  centers  in 
Regions  1,  3,  7,  and  8  may  submit 
proposals  for  supplemental  awards  to 
expand/enhance  existing  projects,  to 
add  a  new  phase(s)  to  an  existing  ICRC 
grant,  or  to  add  biomechanics  project(s) 
that  support  one  or  more  phases.  The 
request  should  not  exceed  $250,000  per 
phase  (total  of  direct  and  indirect  costs) 
per  year.  Funding  is  subject  to  program 
need  and  the  availability  of  funds. 

Note:  The  "Core"  projects,  consistent  with 
an  ICRC's  demonstrated  strengths,  can  relate 
to  any  of  the  phases  of  injury  control,  i.e., 
prevention,  acute  care,  and  rehabilitation,  as 
well  as  biomechanics,  and/or  epidemiology. 
These  projects  (generally  3-5  major  projects 
of  1-5  year's  duration)  are  expected  to 
progress  to  the  level  of  development  to  allow 
tor  submission  for  additional  and/or 
alternative  funding. 

Funding  preference  will  be  given  to 
re-competing  Injury  Control  Research 
Centers.  These  centers,  established  and 
on-going,  serve  as  a  resource  for  Injury 
Control  related  issues  for  their  Stq,tes 
and  regions. 

Note:  The  IG^C  model  as  described  in  the 
preceding  paragraphs  remaips  valid.  It  is  not 
anticipated  that  funding  will  be  available  to 
provide  any  phase  funding  for  re-competing 
research  centers  in  FY99.  Re-competing 
research  center  awards  will  be  for  core 
funding  only.  If  additional  funds  become 
available,  an  announcement  will  be  made 


soliciting  supplemental  phase  funding 
proposals  or  special  emphasis  projects  from 
existing  ICRC's. 

D.  Program  Requirements 

The  following  are  applicant 
requirements: 

1.  Applicants  must  demonstrate  and 
apply  expertise  in  at  least  one  of  the 
three  phases  of  injury  control 
(prevention,  acute  care,  or 
rehabilitation)  as  a  core  component  of 
the  center.  Applicants  may  choose  not 
to  support  additional  phases  with  core 
funding.  Comprehensive  ICRCs  must 
have  all  three  phases  supported  by  core 
funding. 

2.  Applicants  must  document  ongoing 
injury-related  research  projects  or 
control  activities  currently  supported  by 
other  sources  of  funding. 

3.  Applicants  must  provide  a  director 
(Principal  Investigator)  who  has  specific 
authority  and  responsibility  to  carry  out 
the  project.  The  director  must  report  to 
an  appropriate  institutional  official,  e.g., 
dean  of  a  school,  vice  president  of  a 
university,  or  commissioner  of  health. 
The  director  must  have  no  less  than  30 
percent  effort  devoted  solely  to  this 
project  with  an  anticipated  range  of  30 
to  50  percent. 

4.  Applicants  must  demonstrate 
experience  in  successfully  conducting, 
evaluating,  and  publishing  injury 
research  and/or  designing, 
implementing,  and  evaluating  injury 
control  programs. 

5.  Applicants  must  provide  evidence 
of  working  relationships  with  outside 
agencies  and  other  entities  which  will 
allow  for  implementation  of  any 
proposed  intervention  activities. 

6.  Applicants  must  provide  evidence 
of  involvement  of  specialists  or  experts 
in  medicine,  engineering,  epidemiology, 
law  and  criminal  justice,  behavioral  and 
social  sciences,  biostatistics,  and/or 
public  health  as  needed  to  complete  the 
plans  of  the  center.  These  are 
considered  the  disciplines  and  fields  for 
ICRCs.  An  ICRC  is  encouraged  to 
involve  biomechanicists  in  its  research. 
This,  again,  may  be  achieved  through 
collaborative  relationships  as  it  is  no 
longer  a  requirement  that  all  ICRCs  have 
biomechanical  engineering  expertise. 

7.  Applicants  must  have  established 
curricula  and  graduate  training 
programs  in  disciplines  relevant  to 
injury  control  (e.g.,  epidemiology, 
biomechanics,  safety  engineering,  traffic 
safety,  behavioral  sciences,  or 
economics). 

8.  Applicants  must  demonstrate  the 
ability  to  disseminate  injury  control 
research  findings,  translate  them  into 
interventions,  and  evaluate  their 
effectiveness. 


9.  Applicants  must  have  an 
established  relationship,  demonstrated 
by  letters  of  agreement,  with  Injury 
prevention  and  control  programs  or 
injury  surveillance  programs  being 
carried  out  in  the  State  or  region  in 
which  the  ICRC  is  located.  Cooperation 
with  private-sector  programs  is 
encouraged. 

10.  Applicants  should  have  an 
established  or  documented  planned 
relationship  with  organizations  or 
individual  leaders  in  communities 
where  injuries  occur  at  high  rates,  e.g., 
minority  communities. 

Grant  funds  will  not  be  made 
available  to  support  the  provision  of 
direct  care.  Studies  may  be  supported 
which  evaluate  methods  of  care  and 
rehabilitation  for  potential  reductions  in 
injury  effects  and  costs.  Studies  can  be 
supported  which  identify  the  effect  on 
injury  outcomes  and  cost  of  systems  for 
pre-hospital,  hospital,  and  rehabilitative 
care  and  independent  living. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agpements  (as  set  forth  in  the  PHS 
Grants  Policy  Statement,  dated  April  1, 
1994),  as  necessary  to  meet  the 
requirements  of  the  program  and 
strengthen  the  overall  application. 

E.  Application  Content 

Applications  for  support  of  an  ICRC 
should  follow  the  PHS-398  (Rev.  5/95) 
application  and  Errata  sheet,  and  should 
include  the  following  information: 

1.  Face  page 

2.  Description  (abstract)  and 
personnel 

3 .  Table  of  contents 

4.  Detailed  budget  for  the  initial 
budget  period:  The  budget  should 
reflect  tbe  composite  figures  for  the 
grant  as  well  as  breakdown  budgets  for 
individual  projects  within  the  grant. 

5.  Budget  for  entire  proposed  project 
period  including  budgets  pertaining  to 
consortiiun/contractual  arrangements. 

6.  Biographical  sketches  of  key 
personnel,  consultants,  and 
collaborators,  beginning  with  the 
Principal  Investigator  and  core  faculty. 

7.  Other  support:  This  listing  should 
include  all  other  funds  or  resources 
pending  or  currently  available.  For  each 
grant  or  contract  include  source  of 
funds,  amount  of  funding  (indicate 
whether  pending  or  current),  date  of 
funding  (initiation  and  termination), 
and  relationship  to  the  proposed 
program. 

8.  Resources  and  environment. 

9.  Research  plan  including: 

a.  A  proposed  theme  for  the  ICRC's 
injury  control  activities.  The  proposed 
activities  should  be  clearly  described  in 
terms  of  need,  scientific  basis,  expected 
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interactions,  and  anticipated  outcomes, 
including  the  expected  effect  on  injury 
morbidity  and  mortality.  In  selecting  the 
theme,  applicants  should  consider  the 
findings  in  Injury  In  America  and  the 
Year  2000  Objectives  for  the  Nation. 

A  comprehensive  ICRC  can  address 
all  three  phases  of  injury  control  within 
a  single  theme.  For  example,  an  ICRC 
with  a  rehabilitation  theme  can  address 
prevention,  acute  care,  and 
rehabilitation  within  the  overall  theme 
of  rehabilitation. 

b.  A  detailed  research  plan  (design 
and  methods)  including  h3^othesis  and 
expected  outcome,  value  to  field,  and 
specific,  measurable,  and  time-fi-amed 
objectives  consistent  with  the  proposed 
theme  and  activities  for  each  project 
within  the  proposed  grant. 

Include  for  each  project  in  the 
research  plan  section  of  the  application: 
These  core  projects  should  be  described 
in  enough  detail  to  allow  for  a  thorough 
review  (limited  to  10-15  pages)  but  are 
not  expected  to  be  at  the  fully 
developed  level  of  detail  of  an 
"Individual  Research  Grant  (ROl)." 

•  Title  of  Project. 

•  Project  Director/Lead  Investigator, 

•  Institution(s). 

•  Categorization  as  to  "Prevention, 
Acute  Care,  Rehabilitation,  or 
Biomechanics." 

•  Categorization  as  to  "Major  Project. 
Developmental  Project.  Pilot  Project, 
etc." 

•  Categorization  as  to  "New  or 
Ongoing  Project." 

•  Cost/Year  (Estimate). 

•  Research  Training?  Names,  Degrees 
of  Persons  Trained  or  in  Training. 

•  Keywords. 

•  Brief  Summary  of  Project  (Abstract). 

c.  A  detailed  evaluation  plan  which 
should  address  outcome  and  cost- 
effectiveness  evaluation  as  well  as 
formative,  efficacy,  and  process 
evaluation. 

d.  A  description  of  the  core  faculty 
and  its  role  in  implementing  and 
evaluating  the  proposed  programs.  The 
applicant  should  clearly  specify  how 
disciplines  will  be  integrated  to  achieve 
the  ICRC's  objectives. 

e.  Charts  showing  the  proposed 
organizational  structure  of  the  ICRC  and 
its  relationship  to  the  broader 
institution  of  which  it  is  a  part,  and, 
where  applicable,  to  affiliate  institutions 
or  collaborating  organizations.  These 
charts  should  clearly  detail  the  lines  of 
authority  as  they  relate  to  the  center  or 
the  project,  both  structurally  and 
operationally.  ICRC's  should  report  to 
an  appropriate  organizational  level  (e.g. 
dean  of  a  school,  vice  president  of  a 
imiversity,  or  commissioner  of  health), 
demonstrating  strong  institution-wide 


support  of  ICRC  activity  and  ensuring 
oversight  of  the  process  of 
interdisciplinary  activity. 

f.  Documentation  of  the  involved 
public  health  agencies  and  other  public 
and  private  sector  entities  to  be 
involved  in  the  proposed  program, 
including  letters  that  detail 
commitments  of  support  and  a  clear 
statement  of  the  role,  activities,  and 
participating  persoimel  of  each  agency 
or  entity. 

An  applicant  organization  has  the 
option  of  having  specific  salary  and 
fringe  benefit  amounts  for  individuals 
omitted  from  the  copies  of  the 
application  which  are  made  available  to 
outside  reviewing  groups.  To  exercise 
this  option:  on  the  original  and  five 
copies  of  the  application,  the  applicant 
must  use  asterisks  to  indicate  tbose 
individuals  for  whom  salaries  and  fringe 
benefits  are  not  shown;  the  subtotals 
must  still  be  shown.  In  addition,  the 
applicant  must  submit  an  additional 
copy  of  page  four  of  Form  PHS-398, 
completed  in  full,  with  the  asterisks 
replaced  by  the  salaries  and  fringe 
benefits.  This  budget  page  will  be 
reserved  for  internal  staff  use  only. 

F.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS  398  (OMB  Number  0925-0001)  and 
adhere  to  the  instructions  on  the  Errata 
Instruction  sheet  for  PHS  398).  Forms 
are  in  the  application  kit. 

On  or  before  November  12, 1998, 
submit  to:  Lisa  T.  Garbarino,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Announcement  #99014, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Room  300,  255  East 
Paces  Ferry  Road,  NE,  Atlanta,  Georgia 
30305-2209. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  at  the  above  address  on  or 
before  the  deadline  date;  or  sent  on  or 
before  the  deadline  date,  and  received 
in  time  for  the  review  process. 
Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing. 

G.  Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  imder 
the  previous  heading  Program 
Requirements.  Incomplete  applications 
and  applications  that  are  not  responsive 
will  be  returned  to  the  applicant 
without  further  consideration. 


Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  (triage)  by  the 
Injury  Research  Grants  Review 
Committee  (IRGRC)  to  determine  if  the 
application  is  of  sufficient  technical  and 
scientific  merit  to  warrant  further 
review  by  the  IRGRC;  CDC  will 
withdraw  from  further  consideration 
applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  apphcations  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 

Awards  vrill  be  made  based  on 
priority  scores  assigned  to  applications 
by  the  IRGRC,  programmatic  priorities 
and  needs  determined  by  a  secondary 
review  committee  (the  Advisory  - 

Committee  for  Injury  Prevention  and 
Control),  and  the  availability  of  funds. 

1  Beview  by  the  Injury  Research  Grants 
Review  Committee  (IRGRC) 

Peer  review  of  ICRC  grant 
applications  will  be  conducted  by  the 
ERGRC.  which  may  recommend  the 
application  for  further  consideration  or 
not  for  further  consideration.  As  a  part 
of  the  review  process,  applicants  may  be 
asked  to  travel  to  CDC  for  a  meeting 
with  the  committee. 

Factors  to  be  considered  by  IRGRC 
include: 

a.  The  specific  aims  of  the 
application,  e.g..  the  long-term 
objectives  and  intended 
accomplishments. 

b.  The  scientific  and  technical  merit 
of  the  overall  application,  including  the 
significance  and  originality  (e.g.,  new 
topic,  new  method,  new  approach  in  a 
new  population,  or  advancing 
imderstanding  of  the  problem)  of  the 
proposed  research. 

c.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of 
stated  objectives. 

d.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities. 

e.  Tne  soundness  of  the  proposed 
budget  in  terms  of  adequacy  of 
resources  and  their  allocation. 

f.  The  extent  of  consultation, 
technical  assistance,  and  training  in 
identifying,  implementing,  and/or 
evaluating  intervention/control 
measures  that  will  be  provided  to  public 
and  private  agencies  and  institutions, 
with  emphasis  on  State  and  local  health 
departments. 

g.  Details  of  progress  made  in  the 
application  if  the  applicant  is 
submitting  a  re-competing  application. 
Documented  examples  of  success 
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include:  development  of  pilot  projects; 
completion  of  high  quality  research 
projects;  publication  of  findings  in  peer 
reviewed  scientific  and  technical    . 
journals;  number  of  professionals 
trained;  provision  of  consultation  and 
technical  assistance;  integration  of 
disciplines;  translation  of  research  into 
implementation;  impact  on  injury 
control  outcomes  including  legislation, 
regulation,  treatment,  and  behavior 
modification  interventions. 

2.  Review  by  CDC  Advisory  Committee 
for  Injury  Prevention  and  Control 
(ACIPC) 

Factors  to  be  considered  by  ACIPC 
include: 

a.  The  results  of  the  peer  review. 

b.  the  significance  of  the  proposed 
activities  as  they  relate  to  national 
program  priorities  and  the  achievement 
of  national  objectives. 

c.  National  and  programmatic  needs 
and  geographic  balance. 

d.  Overall  distribution  of  the  thematic 
focus  of  competing  applications;  the 
nationally  comprehensive  balance  of  the 
program  in  addressing  the  three  phases 
of  injury  control  (prevention,  acute  care, 
and  rehabilitation);  the  control  of  injury 
among  populations  who  are  at  increased 
risk,  including  racial/ethnic  minority 
groups,  the  elderly  and  children;  the 
major  causes  of  intentional  and 
unintentional  injury;  and  the  major 
disciplines  of  injury  control  (such  as 
biomechanics  and  epidemiology). 

e.  Budgetary  considerations,  the 
ACIPC  will  establish  annual  funding 
levels  as  detailed  under  the  heading, 
Availability  of  Funds. 

3.  Applications  for  Supplemental 
Funding  for  Existing  CDC  Injury  Centers 

Existing  CDC  Injury  Centers  may 
submit  an  application  for  supplemental 
awards  to  support  research  work  or 
activities.  Applications  should  be 
clearly  labeled  to  denote  their  status  as 
requesting  supplemental  funding 
support.  These  applications  will  be 
reviewed  by  the  IRGRC  and  the  ACIPC. 

4.  Continued  Funding 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  availability  of  funds  and  the 
following  criteria: 

a.  The  accomplishments  of  the  current 
budget  period  show  that  the  applicant's 
objectives  as  prescribed  in  the  yearly 
workplans  are  being  met; 

b.  Tne  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

c.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives; 

d.  The  evaluation  plan  allows 
management  to  monitor  whether  the 


methods  are  effective  by  having  clearly 
defined  process,  impact,  and  outcome 
objectives,  and  the  applicant 
demonstrates  progress  in  implementing 
the  evaluation  plan; 

e.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable,  and  consistent  with  the 
intended  use  of  grant  funds;  and 

f.  Progress  has  been  made  in 
developing  cooperative  and 
collaborative  relationships  with  injury 
surveillance  and  control  programs 
implemented  by  State  and  local 
governments  and  private  sector 
organizations. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Progress  report  annually; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  Lisa  T.  Garbarino, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Room 
300,  255  East  Paces  Ferry  Road,  NE, 
Atlanta,  Georgia  30305-2209. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each  see  Addendum  1  in  the  application 
kit. 

AR98-1— Human  Subjects  Certification 
AR98-2 — Requirements  for  inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR98-9 — Paperwork  Reduction  Act 

Requirements 
AR98-10 — Smoke- Free  Workplace 

Requirement 
AR98-11— Healthy  People  2000 
AR98-12 — Lobbying  Restrictions 
AR98-1 3— Prohibition  on  Use  of  CDC 

funds  for  Certain  Gun  Control 

Activities 
AR98-20 — Conference  Activities  writhin 

Grants/Cooperative  Agreements 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  301,  391,  392,  393,  and  394  of 
the  Public  Health  Service  Act  [42  U.S.C. 
241,  280b,  280b-l,  280b-la,  and  280b- 
2|,  as  amended.  Program  regulations  are 
set  forth  in  42  CFR  Part  52.  The  catalog 
of  Federal  Domestic  Assistance  number 
is  93.136. 


J.  Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest.  A 
complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Lisa  T. 
Garbarino,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE, 
Mailstop  E-13,  Atlanta,  GA  30305, 
telephone  (404)  842-6796  or  Internet 
address:  lgtl@cdc;gov. 

Programmatic  technical  assistance 
may  be  obtained  fi-om  Tom  Voglesonger, 
Office  of  Research  Grants,  National 
Center  for  Injury  Prevention  and 
Control,  Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway,  NE,  Mailstop  K-58,  Atlanta, 
GA  30341-3724,  telephone  (770)  488- 
4265  or  Internet  address:  tdvl@cdc.gov. 

See  also  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov 

Please  refer  to  Announcement  99014 
when  requesting  information  and 
submitting  an  application. 

Dated:  August  27, 1998. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

(PR  Doc.  98-23624  Filed  9-1-98;  8:45  am) 

BILUNQ  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Vaccine  Advisory  Committee. 
Subcommittee  on  Future  Vaccines, 
Subcommittee  on  Immunization 
Coverage,  and  Subcommittee  on 
Vaccine  Safety:  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Federal 
advisory  committee  meetings. 

Name:  National  Vaccine  Advisory 
Committee  (NVAC). 


Federal  Register /Vol.  63,  No.  170/ Wednesday,  September  2.  1998 /Notices 


46797 


Times  and  Dates:  9  a.m.-2  p.m.,  September 
28, 1998;  8  a.m.-12:30  p.m.  September  29, 
1996. 

Place:  Hubert  H.  Humphrey  Building, 
Room  800,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  should  plan 
to  arrive  at  the  building  each  by  either 
between  8  and  8:30  a.m.  or  12:30  and  1  p.m. 
so  they  can  be  escorted  to  the  meeting. 
Entrance  to  the  meeting  at  other  times  during 
the  day  cannot  be  assured. 

Purpose:  This  committee  advises  and 
makes  recommendations  to  the  Director  of 
the  National  Vaccine  Program  on  matters 
related  to  the  Program  responsibilities. 

Matters  to  be  Discussed:  Agenda  items  will 
include  updates  on  the  National  Vaccine 
Program  Office  (NVPO)  activities;  a  report 
from  the  Division  of  Vaccine  Injury 
Compensation:  a  discussion  on  the  impact  of 
changes  in  Federal  funding  of  vaccine 
programs,  the  Food  and  Drug  Administration, 
National  Immunization  Program  and 
Association  of  State  and  Territorial  Health 
Officers;  a  report  from  the  Assistant  Secretary 
for  Health  and  Surgeon  General;  a  discussion 
on  the  current  status  of  NIH  efforts  to 
develop  a  vaccine  to  prevent  AIDS;  a  report 
from  the  task  force  on  community  preventive 
services;  status  of  NVAC  papers,  strategies  to 
sustain  immunization  coverage;  a  report 
fostering  non-traditional  sites  for  promoting 
adult  immunization,  and  case  studies  of 
vaccine  development;  a  discussion  on  the 
progress  in  influenza  pandemic 
preparedness;  potential  utility  of  new 
influenza  vaccines,  blueprint  strategy  for 
tuberculosis  vaccine  development;  reports 
&t>m  the  Immunization  Registries 
Workgroup,  progress  toward  a  strategic  plan, 
Subcommittee  on  Future  Vaccines, 
Subcomminee  on  Immunization  Coverage 
and  Subcommittee  on  Vaccine  Safety;  a 
discussion  on  future  agenda  items. 

Name:  Sul>committee  on  Future  Vaccines. 


Instrument 


Time  and  Date:  2  p.m.-5  p.m.,  September 
28, 1998. 

Place:  Hut)ert  H.  Humphrey  Building, 
Room  703,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  develops 
policy  options  and  guides  national  activities 
that  lead  to  accelerated  development, 
licensure,  and  the  best  use  of  new  vaccines 
in  the  simplest  possible  immunization 
schedules. 

Matters  to  be  Discussed:  Agenda  items  will 
include  discussions  regarding  "Orphan 
Vaccines"  How  can  we  expedite  the 
development  of  certain  vaccines?  Follow-up 
of  discussion  on  indenuiification  for  phase  1 
clinical  trials. 

Name:  Sul>committee  on  Inununization 
Coverage. 

Time  and  Date:  2  p.m.-5  p.m.,  September 
28, 1998. 

Place:  Hul>ert  H.  Humphrey  Building, 
Room  800,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  will  identify 
and  propose  solutions  that  provide  a 
multifeceted  and  holistic  approach  to 
reducing  barriers  that  result  in  low 
immunization  coverage  for  children. 

Matters  to  be  Discussed:  Agenda  items  will 
include  updates  on  the  status  of  the 
Immunization  Coverage  paper,  "Strategies  to 
Sustain  Immunization  Coverage'",  adult 
immunization  at  non-traditional  sites,  and  a 
discussion  of  adolescent  frame  work  for 
immunization. 

Name:  Subcommittee  on  Vaccine  Safety. 

Time  and  Date:  2  p.m.-5  p.m.,  September 
28, 1998. 

Place:  Hubert  H.  Humphrey  Building, 
Room  705A,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  reviews  issues 
relevant  to  vaccine  safety  and  adverse 
reactions  to  vaccines. 

Annual  Burden  Estimates 


Matters  to  be  Discussed:  Agenda  items 
include  a  discussion  on  the  review  of  the 
draft  public  health  service  vaccine  safety 
action  plan. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Felecia  D.  Pearson,  Committee  Management 
Specialist,  NVPO,  CDC,  1600  Clifton  Road, 
NE.  M/S  A-11,  Atlanta,  Georgia  30333. 
telephone  404/639-4450. 

Dated:  August  27, 1998. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  98-23666  Filed  9-1-98;  8:45  am] 

MLUNG  CODE  41t3-1«-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  information  Collection 
Activity;  Comment  Request 

Proposed  Proiect 

Title:  Application  Requirements  for 
the  Low  Income  Home  Energy 
Assistance  Program  (LIHEAP)  and 
Detailed  Model  Plan  submitted  every  3 
years.  Abbreviated  applications  to  be 
submitted  in  alternate  years. 

OAfB  No.:  0970-0075. 

Description:  States,  including  the 
District  of  Columbia,  tribes,  tribal 
organizations  and  territories  applying 
for  LIHEAP  block  grant  funds  must 
submit  an  annual  application  that  meets 
the  LIHEAP  statutory  and  regulatory 
requirements  prior  to  receiving  Federal 
funds.  A  detailed  application  must  be 
submitted  every  3  years. 

Respondents:  State,  Territories  and 
Tribal  Governments. 


Detailed  Model  Plan 
Abb.  Model  Plan  


Number  of  re- 
spondents 


65 
115 


Numt>er  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


1 
.33 


Total  burden 
hours 


65 

38 


Estimated  Total  Annual  Burden 
Hours:  103. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 


comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
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of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  August  27, 1998. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  98-23606  Filed  9-1-98;  8:45  ami 

BILUNO  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request  Proposed 
Project 

Title:  Financial  Institution  Data 
Match. 

OMB  No.:  New. 

Description:  Section  372  of  Pub.  L. 
104-193,  requires  State  to  establish 
procedures  under  which  the  State  Child 
support  enforcement  (IV-D)  agency 
shall  enter  into  agreements  with 
financial  institutions  doing  business  in 
the  State  for  the  purpose  of  securing 
information  leading  to  the  enforcement 
of  child  support  orders.  States  will 


develop  and  operate,  a  data  match 
system  in  which  each  financial 
institution  will  provide  quarterly  the 
name,  record  address,  social  security 
number  of  taxpayer  identification 
number,  and  other  identifying 
information  for  each  noncustodial 
parent  who  maintains  an  account  at 
such  institution  and  who  owes  past-due 
support.  H.R.  3130,  the  "Child  Support 
Performance  and  Incentive  Act  of 
1998",  section  506  amends  section  452 
and  466(a)(17)(A)(i)  of  the  PRWORA  of 
1996  to  permit  the  Secretary  of  Health 
and  Human  Services,  through  the 
Federal  Parent  Locator  Service  (FPLS), 
to  aid  State  CSE  agencies  in 
coordinating  data  matches  with  multi- 
state  financial  institutions. 

Respondents:  State,  Local  or  Tribal 
Government. 


Annual  Burden  Estimates 

Instnjment 

Number  of  re- 
spondents 

Number  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Total  burden 
hours 

Financial  Institution  Data  Match _ » ~« 

54 

5.065 

.5 

2,532 

Estimate  Total  Annual  Burden  Hours: 
2,532. 

In  comphance  with  the  requirements 
of  Section  3606(C)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soUciting  pubhc  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 

Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  SW,  Washington,  DC  20447, 
Attn:  ACF  Reports  Clearance  Officer.  All 
requests  should  be  identified  by  the  title 
of  the  information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  to  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 


comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  August  27, 1998. 
Bob  Sargis, 

Acting  reports  Clearance  Officer. 
(FR  Doc.  98-23607  Filed  9-1-98;  8:45  am] 

MLUNG  COOE  41B«-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-420-1 050-01  24  1A} 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworit 
Reduction  Act 

The  proposal  for  collecting  the 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.].  On  June  18. 
1998,  BLM  published  a  notice  in  the 
Federal  Register  (63  FR  33385) 
requesting  comments  on  this  proposed 
collection.  The  comment  period  closed 
on  August  17, 1998.  BLM  did  not 
receive  any  comments  fi-om  the  public 
in  response  to  that  notice.  Copies  of  the 
proposed  collection  of  information  and 
related  documents  and  explanatory  . 
material  may  be  obtained  by  contacting 
the  BLM  clearance  officer  at  the 
telephone  number  Usted  below. 


OMB  is  required  to  respond  to  this 
request  within' 60  days  but  may  respond 
within  30  days.  For  maximum 
consideration,  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget. 
Interior  Desk  Officer  (1004-^>IEW), 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Clearance  Officer  (WO-630), 
1849  C  St.,  NW,  Mail  Stop  401  LS, 
Washington,  DC  20240. 

Nature  of  Comments 

We  specifically  request  your 
comments  on  the  following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  BLM,  including  whedier 
or  not  the  information  will  have 
practical  utility;    ^ 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Grazing  Lease  or  Permit 
Application;  Grazing  Permit. 
OMB  Approval  Number:  1004-NEW. 
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Abstract:  BLM  proposes  to  collect 
information  fi*om  Alaska  Native 
permittees  under  its  Reindeer  Grazing 
Program  to  assess  the  compatibility  of 
grazing  on  the  land  with  multiple-use 
objectives  for  the  area. 

Bureau  Form  Number:  4201-1, 
Grazing  Lease  or  Permit  Application; 
4132-2,  Grazing  Permit. 

Frequency:  Once. 

Description  of  Respondents:  Alaska 
Natives,^oups  of  Alaska  Natives,  or 
associations  or  corporations  of  Alaska 
Natives  who  want  to  graze  reindeer  on 
public  lands  in  Alaska  that  are  vacant 
and  unappropriated. 

Annual  Respajises:  6. 

Annual  Burden  Hours:  7.5. 

Bureau  Clearance  Officer:  Carole 
Smith,  (202)  452-0367. 

Dated:  August  18, 1998 
Carole  J.  Smith, 

Bureau  of  Land  Management,  Information 
Clearance  Officer. 
[FR  Doc.  98-23598  Filed  9-1-98;  8:45  am) 

BILLING  CODE  4310-84-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0363] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  July  8, 1998  (63  FR  36921). 
The  docimient  annoimced  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  The 
document  published  with  an  incorrect 
address.  This  document  corrects  that 
error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  C.  Harris,  Office  of  Policy  (HF- 
27),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-2994. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
98-18145,  appearing  on  page  36921,  in 
the  Federal  Register  of  July  8, 1998,  the 
following  correction  is  made:  On4>age 
36921,  in  the  third  column,  imder  the 
"ADDRESSES"  caption,  beginning  in  the 
fifth  line  "12420  Parklawn  Dr.,  rm.  1- 
23,  Rockville,  MD  20857"  is  corrected  to 
read  "5630  Fishers  Lane,  rm.  1061. 
Rockville,  MD  20852". 


Dated:  August  26, 1998. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  98-23584  Filed  9-1-98;  8:45  ami 

BILUNG  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Technical  Electronic  Products 
Radiation  Safety  Standards 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Nodce. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Technical 
Electronic  Products  Radiation  Safety 
Standards  Committee. 

Genera!  Function  of  the  Committee: 
To  provide  advice  on  technical 
feasibility,  reasonableness,  and 
practicality  of  performance  standards 
for  electronic  products  to  control  the 
emission  of  radiation  imder  42  U.S.C. 
263f(f)(l)(A). 

Date  and  Time:  The  meeting  will  be 
held  on  Septeml»er  23, 1998,  8:30  a.m. 
to  6  p.m.,  and  September  24, 1998,  8:30 
a.m.  to  3:45  p.m. 

Location:  Hilton  Hotel,  Salons  A  and 
B,  620  Peny  Pkwy.,  Gaithersburg,  MD. 

Contact  Person:  Orhan  H.  Suleiman, 
Center  for  Devices  and  Radiological 
Health  (HFZ-240),  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville,  MD  2085Q,  301-594-3332.  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12399.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  September  23, 1998,  the 
committee  will:  (1)  Discuss  possible 
proposed  amendments  to  performance 
standards  for  fluoroscopic  imaging 
systems  (21  CFR  1020),  and  (2)  hear 
presentations  on  x-ray  scanning  security 
devices  and  the  indoor  tanning 
industry.  On  September  24, 1998,  the 
committee  will:  (1)  Discuss  electronic 
article  surveillance  systems  and  metal 
detectors,  and  the  potential  for 
electromagnetic  interference  with  the 
operation  of  medical  devices,  and  (2) 
hear  a  presentation  on  medical 
telemetry  systems  and  the  impact  of 
changes  in  communications  standards. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views. 


orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  8, 1998.  On 
September  23, 1998,  oral  presentations 
from  the  public  will  be  scheduled 
between  approximately  11:15  a.m.  and 
12  m.,  and  between  approximately  4:30 
p.m.  and  5:15  p.m.,  and  on  September 
24, 1998,  oral  presentations  from  the 
public  will  be  scheduled  between 
approximately  1  p.m.  and  2  p.m.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  September  15, 
1998,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  August  25, 1998. 
Randolph  Wykoff, 

Acting  Deputy  Commissioner  for  Operations. 
[FR  Doc.  98-23585  Filed  9-1-98:  8:45  am] 

BILUNO  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  96r4-0373] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Request  for  Information 
From  U.S.  Processors  that  Export  to 
the  European  Community 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Request  for  Information  From  U.S. 
Processors  that  Export  to  the  European 
Community"  has  been  approved  by  the 
Office  of  Management  and  Budget 
.  (OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (the  PRA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250J,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  1, 1998  (63  FR 
29738),  the  agency  annoimced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
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clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 
0MB  has  now  approved  the  information 
collection  and  has  assigned  0MB 
control  number  0910-0320.  The 
approval  expires  on  July  31,  2001. 

Dated:  August  25, 1998. 
William  K.  HubiMrd. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  98-23581  Filed  9-1-98;  8:45  am] 

MLUNQ  CODE  41M-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institutes  of  Health  (NIH),  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS).  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  May  5, 1998,  page  24814 
and  allowed  60-days  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995,  unless  it  displays  a  currently  valid 
0MB  control  nimiber. 

Proposed  Collection  / 

Tide:  Hazardous  Waste  Worker 
Training— 42  CFR  part  65.  Type  of 
Information  Collection  Request: 
Revision  of  0MB  No.  0925-0348  and 
expiration  date  09/30/98).  Need  and  Use 
of  Information  Collection:  This  request 
for  0MB  review  and  approval  of  the 
information  collection  is  required  by 
regulation  42  CFR  part  65(a)(6).  The 
NQiHS  has  been  given  major 
responsibility  for  initiating  a  worker 
safety  and  health  training  program 
imder  Section  126  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA)  for  hazardous  waste 
workers  and  emergency  responders.  A 
network  of  non-profit  organizations  that 


are  committed  to  protecting  workers  and 
their  communities  by  delivering  high- 
quality,  peer-reviewed  safety  and  health 
curricula  to  target  populations  of 
hazardous  waste  workers  and 
emergency  responders  has  been 
developed. 

During  the  first  ten  years  of  the  NIEHS 
Worker  Training  program  (FY  1987-97). 
the  NIEHS  has  successfully  supported 
20  primary  grantees  who  have  trained 
over  1,140,000  workers  across  the 
country  and  presented  nearly  60,000 
classroom  and  hands-on  training 
courses,  which  have  accounted  for 
almost  20  million  contact  hours  of 
actual  training.  Generally,  the  grant  will 
initially  be  for  one  year,  and  subsequent 
continuation  awards  are  also  for  one 
year  at  a  time. 

Grantees  must  submit  a  separate 
application  to  have  the  support 
continued  for  each  subsequent  year. 
Grantees  are  to  provide  information  in 
accordance  with  S65.4(a),  (b),  (c)  and 
65.6(a)  on  the  nature,  duration,  and 
purpose  of  the  training,  selection 
criteria  for  trainees'  qualifications,  and 
competency  of  the  project  director  and 
staff,  cooperative  arrangements  in  the 
case  of  joint  applications,  the  adequacy 
of  training  plans  and  resources, 
including  budget  and  response  to 
meeting  training  criteria  in  OSHA's 
Hazardous  Waste  Operations  and 
Emergency  Response  Regulations  (29 
CFR  1910.120  and  29  CFR  1910.121). 
The  information  collected  is  used  by  the 
Director  through  officers,  employees, 
experts,  and  consultants  to  evaluate 
applications  based  on  technical  merit  to 
determine  whether  to  make  awards. 

Frequency  of  Response:  Biannual. 
Affected  Public:  Non-profit 
organizations.  Type  of  Respondents: 
Grantees.  The  annual  reporting  burden 
is  as  follows:  Estimated  Number  of 
Respondents:  20;  Estimated  Number  of 
Responses  per  Respondent:  2;  Average 
Rurden  Hours  per  Response:  8;  and 
Estimated  Total  Annual  Rurden  Hours 
Requested:  320.  The  annualized  costs  to 
respondents  is  estimated  at:  $7,000. 
There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points:  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 


information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
medianical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Direct  Comments  to  0MB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget. 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  foF-NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Joseph 
T.  Hughes,  Jr..  Director.  Worker 
Education  and  Training  Program, 
Division  of  Extramural  Research  and 
Training,  NIEHS.  P.O.  Box  12233. 
Research  Triangle  Park.  NC  27709  or 
call  non-toll-free  number  (919)  541- 
0217  or  E-maiJ  your  request,  including 
your  address  to  hughes3@niehs.nih.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  October  2. 
1998. 

Dated:  August  17, 1998. 
Samuel  Wilson, 
Deputy  Director.  NIEHS. 
(FR  Doc.  98-23576  Filed  ^1-98;  8:45  am] 
BaiMQ  CODE  4i4e-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HeaWi 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Advisory  Neurological 
Disorders  and  Stroke  Council. 

The  meetings  will  be  opeirto  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
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notify  the  Contract  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasioii  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council, 
Council  Review  Committee. 

Date:  September  16. 1998. 

aosed:  6:00  PM  to  9:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Tia  Queta  Restaurant,  4839  Del  Ray 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Constance  W.  Atwell, 
PHD,  Director,  Division  of  Extramural 
Activities,  National  Institute  of  Neurological 
Disorders  and  Stroke,  National  Institutes  of 
Health,  Federal  Building,  Room  1014,  7550 
Wisconsin  Avenue,  Bethesda,  MD  20892, 
(301)  496-9248. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Date:  September  17-18, 1998. 

Open:  September  17, 1998, 8:30  AM  to  3:00 
PM. 

Agenda:  Report  by  the  Director.  NINDS; 
Report  by  the  Director,  Division  of 
Extramural  Activities;  and  other 
administrative  and  program  developments. 

Place:  National  Institutes  of  Health,^  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

aosed:  September  17, 1998.  3:00  PM  to 
5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

Open:  September  18, 1998,  8:00  AM  to  9:00 
AM. 

Agenda:  Meeting  with  NIMH  Council  to 
discuss  collaborative  research. 

Place:  National  Institutes  of  Health, 
Building  1,  Wilson  Hall,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Closed:  September  18, 1998,  9:00  AM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Constance  W.  Atwell, 
PHD,  Director,  Division  of  Extramural 
Activities,  National  Institute  of  Neurological 
Disorders  and  Stroke,  National  Institutes  of 
Health,  Federal  Building,  Room  1014.  7550 
Wisconsin  Avenue,  Bethesda,  MD  20892, 
(301)  496-9248. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  August  26, 1998. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  98-23574  Filed  9-1-98;  8:45  ami 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  DNA  Advisory 
Committee;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Recombinant  DNA  Advisory 
Committee  on  September  24-25. 1998. 
The  meeting  will  be  held  at  the  National 
Institutes  of  Health,  Building  3lC,  6th 
Floor,  Conference  Room  10,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  starting  on  September  24, 1998, 
at  approximately  9  a.m.,  and  will  recess 
at  approximately  5  p.m.  The  meeting 
will  reconvene  on  September  25,  1998. 
at  approximately  8:30  a.m.  and  will 
adjourn  at  approximately  5:00  p.m.  The 
meeting  will  be  open  to  the  public. 
Agenda  items  will  include:  (1) 
Discussions  of  recently  submitted 
human  gene  transfer  protocols, 
including  two  prototypic  in  utero 
transfer  protocols,  (2)  data  management 
activities  related  to  human  gene  transfer 
clinical  trials,  and  (3)  other  matters  to  be 
considered  by  the  Committee.  The  two 
prototypic  in  utero  gene  transfier 
protocols  are  entitled:  In  Utero  Gene 
Transfer  for  the  Treatment  of  ADA- 
Deficient  SOD  and  In  Utero  Gene 
Transfer  for  the  Treatment  of  Alpha- 
Thalassemia.  The  purpose  for 
discussing  these  two  protocols  are:  (1) 
To  provide  a  framework  for  continued 
discussion  of  the  science,  safety,  and 
ethical  issues  at  the  December  7-8  Gene 
Therapy  Policy  Conference  (GTPC) 
entitled:  Gene  Transfer  in  Prenatal 
Medicine;  and  (2)  to  stimulate  the 
development  of  a  guidance  document 
for  this  novel  area  of  research  within  the 
context  of  the  NIH  Guidelines.  The 
discussion  at  this  meeting  should  be 
considered  as  the  first  of  many 
deliberations  on  these  two  protocols,  as 
well  as  on  the  general  issue  of  in  utero 
gene  transfer  research;  subsequent 
discussions  will  deal  more  substantively 
with  each  of  the  issues  identified  in  this 
initial  discussion.  Attendance  by  the 
public  will  be  limited  to  space  available. 


Debra  W.  Knorr.  Acting  Director. 
Office  of  Recombinant  DNA  Activities. 
National  Institutes  of  Health,  MSC  7010, 
6000  Executive  Boulevard,  Suite  302, 
Bethesda,  Maryland  20892-7010,  Phone 
(301)  496-9838,  FAX  (301)  496-9839, 
will  provide  summaries  of  the  meeting 
and  a  roster  of  committee  members 
upon  request.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Knorr  in  advance  of  the 
meeting. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Aimouncements"  (45  FR 
39592,  June  11, 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its 
aimoimcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  virtually 
every  NIH  and  Federal  research  program 
in  which  DNA  recombinant  molecule 
techniques  could  be  used,  it  has  been 
determined  not  to  be  cost  effective  or  in 
the  public  interest  to  attempt  to  list 
these  programs.  Such  a  list  would  likely 
require  several  additional  pages.  In 
addition,  NIH  could  not  be  certain  that 
every  Federal  program  would  be 
included  as  many  Federal  agencies,  as 
well  as  private  organizations,  both 
national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of 
the  individual  program  listing,  NIH 
invites  readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  August  26, 1998. 
La  Verne  Y.  Stringfield. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  98-23573  Filed  9-1-98;  8:45  am] 

BUimO  CODE  414«M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heafttt 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
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as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
conHdential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  IFCN- 
8  (03)M. 

Da/e;  August  31, 1998. 

Time:  2:00  PM  tO-5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Samuel  Rawlings,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientitic  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5160, 
MSC  7844.  Bethesda,  MD  20892.  (301)  435- 
1243. 

This  notice  is  l)eing  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Microbiological  and' 
Immunological  Sciences  Special  Emphasis 
Panel. 

Date:  September  8, 1998. 

Time:  2:00  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  William  C.  Branch.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4182. 
MSC  7808,  Bethesda,  MD  20892.  (301)  435- 
1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel  ZRG5  BM-2  16. 

Date:  September  10, 1998. 

Time:  10:00  AM  to  11:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  William  C.  Branch,  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4182, 
MSC  7808.  Bethesda.  MD  20892.  (301)  435- 
1148. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel  ZRG5  BM-2  16. 

Date:  September  11. 1998. 

Time:  10:00  AM  to  11:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  William  C.  Branch,  PHD. 
Scientific  Review  Administrator,  Center  for 
ScientiHc  Review,  National  Institutes  of 


Health.  6701  Rockledge  Drive,  Room  4182. 
MSC  7808.  Bethesda.  MD  20892,  (301)  435- 
1148. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group  Molecular 
Cytology  Study  Section. 

Date:  October  1-2. 1998. 

Time:  8:00  AM  to  5:00  PM. 

Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase.  MD  20815. 

Contact  Person:  Ramesh  K.  Nayak.  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5146. 
MSC  7840.  Bethesda,  MD  20892.  (301)  435- 
1026. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333, 
93.337.  93.393-93.396.  93.837-93.844. 
93.84&-93.878,  93.892.  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  August  26. 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-23575  Filed  9-1-98;  8:45  am]     ' 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications. 

The  following  applicants  have 
applied  for  a  pennit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.). 
PRT-838055 

Applicant:  Ecological  Specialists,  St.  Peters, 
Missouri:  Heidi  L.  Dunn,  President. 

The  applicant  requests  an  amendment 
to  their  permit  for  take  (captiire  and 
release;  collect  dead  specimens) 
activities  of  listed  freshwater  mussels  to 
add  to  the  scope  of  permitted  activities 
the  state  of  bidiana  and  the  following 
species:  clubshell  [Pleurobema  clava), 
fanshell  [{Cyprogenia  stegaria 
(=jrrorafa)],  and  northern  riffleshell 
{Epioblasma  torulosa  rangiana).  Take 
activities  are  currently  authorized  in 
Iowa,  Minnesota,  and  Wisconsin  for 
Higgins'  eye  pearlymussel  [Lampsilis 
higginsi)  and  winged  mapleleaf  mussel 
[Quadnila  fragosa)  for  biological  survey 
purposes.  Activities  are  proposed  to 
document  presence  or  absence  of  the 
species  for  the  purpose  of  survival  and 
enhancement  of  the  species  in  the  wild. 


PRT-TE002079-0 

Applicant:  The  Nature  Conservancy, 
Wisconsin  Chapter,  Madison,  Wisconsin; 
Peter  McKeever,  Director. 

The  applicant  requests  a  permit  to 
take  (capture  and  release,  collect 
voucher  specimens,  and  salvage  dead 
specimens)  Hine's  (=Ohio)  emerald 
dragonfly  [Somatochlora  hineana)  in 
the  state  of  Wisconsin.  Activities  are 
proposed  to  document  presence  or 
absence  of  the  species  for  the  purpose 
of  survival  and  enhancement  of  the 
species  in  the  wild. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Operations,  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  ofHce 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 
1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Telephone: 
(612/713-5332);  FAX:  (612/713-5292). 

Dated:  August  26, 1998. 
Matthias  A.  Kerschbaum, 

Acting  Program  Assistant  Regional  Director, 

Ecological  Services,  Region  3,  Fort  Snelling, 

Minnesota. 

[FR  Doc.  98-23619  Filed  9-1-98;  8:45  am] 

BILUNQ  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-010-07-1020-00-241A] 

Northwest  Colorado  Resource 
Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  next  meeting  of  the 
Northwest  Colorado  Resource  Advisory 
Council  will  be  held  on  Thursday, 
September  24,  in  the  Bureau  of  Land 
Management  Conference  Room  in  Grand 
Junction,  Colorado. 
DATES:  Thursday,  September  24, 1998. 
ADDRESSES:  For  further  information, 
contact  Joann  Graham,  Bureau  of  Land 
Management  (BLM),*Grand  Junction 
District  Office.  2815  H  Road,  Grand 
Junction,  Colorado  81506;  Telephone 
(970)  244-3037. 

SUPPLEMENTARY  INFORMATION:  The 
Northwest  Resource  Advisory  Coimcil 
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will  meet  on  Thursday,  September  24, 
1998,  in  the  Grand  Junction  District 
Conference  Room,  2815  H.  Road,  Grand 
Junction,  Colorado. 

Newly-appointed  Resource  Advisory 
Council  Members  will  be  introduced  at 
the  meeting.  Other  agenda  items  include 
a  discussion  about  the  U.S.  Forest 
Service  joining  the  advisory  council,  a 
discussion  about  proposed  statewide 
recreation  guidelines,  and  subcommittee 
reports. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meetings  or  submit 
written  statements  following  the 
meeting.  Per-person  time  limits  for  oral 
statements  may  be  set  to  allow  all 
interested  persons  an  opportunity  to 
speak. 

Summary  minutes  of  council 
meetings  are  maintained  in  both  the 
Grand  Jimction  and  Craig  District 
Offices.  They  are  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  thirty  (30) 
days  following  the  meeting. 

Dated:  August  24, 1998. 
Mark  T.  Morse, 

District  Manager,  Craig  and  Grand  function 
Districts. 

[FR  Doc.  98-23654  Filed  9-1-98;  8:45  am] 
BILUNO  COOE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-067-1990-00  (0002)] 

Southeast  New  Mexico  Playa  Lakes 
Coordinating  Committee  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Southeast  New  Mexico  Playa 

Lakes  Coordinating  Committee  Meeting. 

DATES:  September  29, 1998,  beginning  at 
10:00  a.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Bowers,  Acting  Field  Office  Manager. 
Bureau  of  Land  Management,  620  E. 
Greene  Street,  Carlsbad,  NM  88220  (505) 
887-6544. 

SUPPLfMENTARY  INFORMATION:  The 
Committee  is  responsible  for 
coordinating  investigations  and 
mitigation  measures  needed  to  resolve 
the  issue  of  wildlife  mortality  on  the 
playas  in  southeastern  New  Mexico.  The 
agenda  will  include  discussing  action 
measures  to  bring  closure  to  this  issue 
and  discuss  whether  there  is  a  need  to 
continue  with  the  Committee.  The 
meeting  will  be  held  at  the  Carlsbad 
Field  Office,  620  E.  Greene  St..  Carlsbad, 
NM.  Summary  minutes  will  be 


maintained  in  the  Carlsbad  Field  Office 
and  will  be  available  for  public 
inspection  during  regular  business 
hours  (7:45  a.m.-4:30  p.m.)  within  30 
days  following  the  meeting.  Copies  will 
be  available  for  the  cost  of  duplication. 

Dated:  August  26, 1998. 
Gary  Bowers, 

Acting  Field  Office  Manager. 
[FR  Doc.  98-23622  Filed  9-1-98;  8:45  am] 

BtLUNQ  COOE  4310-VA-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  Management 

[CO-017-«8-1430-4)0;  COC-6021«I 

Notice  of  Intent  To  Amend  the  White 
River  Resource  Management  Plan, 
Colorado 

Notice  of  Exchange  Proposal  (COC- 
61936) 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  Intent  To  Amend  the 
White  River  Resource  Management 
Plan;  Notice  of  Exchange  Proposal. 

SUMMARY:  Pursuant  to  Secdon  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  and  the  Federal  Land 
Policy  and  Management  Act  of  1976,  the 
Bureau  of  Land  Management,  White 
River  Resource  Area,  Colorado,  will  be 
preparing  an  Environmental 
Assessment-level  plan  amendment  to 
the  White  River  Resource  Management 
Plan.  The  plan  amendment  will  assess 
impacts  of  complete  revocation  of  the 
Oil  Shale  Withdrawal  (PLO  4522)  as  it 
affects  lands  within  the  jurisdictional 
boundaries  of  the  White  River  Resource 
Area.  The  applicable  decision  in  the 
Resource  Management  Plan,  approved 
July  1. 1997.  was  to  modify  the 
wididrawal  to  allow  discretionary 
actions. 

Notice  is  hereby  given  that  the  Bureau 
of  Land  Management  (BLM)  is 
considering  an  exchange  of  public  lands 
in  Garfield  County  for  private  lands 
owned  by  Union  Oil  Company  of 
California,  also  in  Garfield  Coimty, 
pursuant  to  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1716),  as  amended.  The 
following  public  lands  are  being 
considered  for  exchange  by  the  United 
States: 

Sixth  Principal  Meridian.  Colorado 

T.  4  S.,  R.  95  W..  6th  P.M., 

Sec.  22,  W»/i; 

Sec:  23,  SEV4NWV4,  EViSWy4; 

Sec.  34,  SWV4. 
T.  5  S.,  R.  95  W.. 


Sec.  4,  lots  5  and  7. 
T.  5  S..  R.  96  W., 

Sec.  15,  SEV«NEV4. 
T.  6  S..  R.  96  W.,        , 

Sec.  21.NEV4SWi/^. 

Containing  753.38  acres. 

The  following  private  lands  are  being 
considered  for  exchange  to  the  United 
States: 

Sixth  Principal  Meridian,  Colorado 

T  4  S.,  R.  95  W.. 
Sec.  35,  S'/4S'/iN'/i.  S'/i; 
Sec.  36.  SVzSVzNi/i,  S'/i. 
Containing  800  acres. 

The  actual  acreage  transferred  may  be 
adjusted,  based  on  values  as  determined 
by  an  appraisal. 

The  above-noted  environmental 
assessment  will  also  address  the 
exchange  proposal.  The  described 
public  lands  are  identified  in  the 
Resource  Management  Plan  as  Category 
n  lands  for  the  purposes  of  land  tenure 
adjustment.  They  are  suitable  for 
disposal  by  exchange,  but  not  by  direct 
sale  under  Section  203  of  the  Federal 
Land  Policy  and  Management  Act.  Since 
the  Oil  Shale  Withdrawal  precludes 
disposal  by  any  method,  it  must  be 
modified  or  revoked  to  complete  the 
proposed  exchange.  Based  on  an  initial 
determination  that  the  potential  for  non- 
discretionary  actions  within  the 
withdrawn.area  is  low,  review  of 
revoking  the  withdrawal  is  now  deemed 
reasonable. 

If  a  patent  to  the  above  described 
public  lands  is  issued  pursuant  to  an 
exchange,  it  will  be  subject  to  valid 
existing  rights,  and  the  United  States 
will  reserve  the  oil,  gas,  and  coal.  Any 
water  rights  appurtenant  to  and  used  on 
the  respective  parcels  would  be 
conveyed,  provided  that  water  rights 
used  elsewhere,  or  not  appurtenant  to 
the  specified  parcels  would  be  reserved. 
Union  will  convey  only  the  surface 
estate  in  the  offered  parcels. 

As  a  part  of  this  exchange.  Union 
would  also  convey  to  the  United  States 
a  non-exclusive  easement  over  segments 
of  the  Cow  Creek  Road  crossing  private 
parcels  not  subject  to  the  exchange 
proposal.  They  would  also  reserve  a 
non-exclusive  easement  for  roads 
crossing  the  offered  parcels. 
DATES:  Written  comments  will  be 
accepted  for  a  period  of  30  days 
following  the  publication  of  this  notice. 
ADDRESSES:  Comments  should  be  sent  to 
the  Area  Manager,  Bureau  of  Land 
Management.  White  River  Resource 
Area,  73544  Highway  64,  Meeker.  CO 
81641. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vem  Rholl,  BLM  White  River  Resource 
Area.  970-878-3601. 
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SUPPLEMENTARY  INFORMATION: 
Approximately  491,734  acres  of  public 
land  within  the  White  River  Resource 
Area  are  withdrawn  "from  lease  or 
disposal"  and  closed  to  the  mining 
laws,  to  protect  federal  oil  shale 
resources.  Executive  Order  5327,  dated 
April  15, 1930,  withdrew  all  those  lands 
owned  by  the  United  States  within  the 
lands  described  in  Appendix  I,  Table  I- 
7,  of  the  Draft  White  River  Resource 
Management  Plan.  In  order  to  perform 
discretionary  actions,  and  in  particular, 
the  exchange  of  lands,  the  Resource 
Management  Plan  stated  that  the 
withdrawal  would  be  modified.  The  oil 
shale  values  would  still  be  protected 
from  non-discretionary  actions. 
However,  in  reviewing  the  potential  for 
the  occurrence  of  such  actions,  it  is  now 
questionable  whether  protection  via  a 
withdrawal  is  necessary.  Under  the 
actions  contemplated  in  this  notice,  the 
Resource  Management  Plan  would  be 
amended  to  allow  revocation  of  the 
withdrawal,  the  withdrawal  would  be 
revoked,  and  certain  of  those  lands 
formerly  protected  would  be  exchanged 
for  other  lands,  or  interests  in  land. 

Dated:  August  21, 1998. 
John  ).  Mehlhoff. 
Area  Manager. 
[FR  Doc.  98-23653  Filed  9-1-98;  8:45  am) 

BILUNQ  CODE  43ie-JB-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  22,  1998.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW. 
NC400,  Washington,  DC  20240.  Written 
comments  should  be  submitted  by 
September  17, 1998. 
Carol  D.  ShuU, 
Keeper  of  the  National  Register. 

Colorado    '  ** 

Larimer  County 

McGraw  Ranch  (Rocky  Mountain 
National  Park  MPS),  McGraw  Ranch 
Rd.,  Estes  Park  vicinity,  98001163 


Florida  f 

Santa  Rosa  County 

Big  Heart  West  (Archeological 
Properties  of  the  Naval  Live  Oaks 
Reservation  MPS),  Address  Restricted, 
Gulf  Breeze  vicinity,  98001167 

Butcherpen  Mound  (Archeological 
Properties  of  the  Naval  Live  Oaks 
Reservation  MPS),  Address  Restricted, 
Gulf  Breeze  vicinity,  98001165 

First  American  Road  in  Florida 
(Archeological  Properties  of  the  Naval 
Live  Oaks  Reservation  MPS),  Gulf 
Islands  National  Seashore-Naval  Live 
Oaks  Area,  Gulf  Breeze  vicinity, 
98001168 

Naval  Live  Oaks  Cemetery 
(Archeological  Properties  of  the  Naval 
Live  Oaks  Reservation  MPS),  Address 
Restricted,  Gulf  Breeze  vicinity, 
98001166 

Naval  Live  Oaks  Reservation 
(Archeological  Properties  of  the  Naval 
Live  Oaks  Reservation  MPS),  Gulf 
Islands  National  Seashore-Naval  Live 
Oaks  Area,  Gulf  Breeze  vicinity, 
98001169 

Third  Gulf  Breeze  (Archeological 
Properties  of  the  Naval  Live  Oaks 
Reservation  MPS),  Address  Restricted, 
Gulf  Breeze,  98001164 

Georgia 

Cobb  County 

Marietta  National  Cemetery  (Civil  War 
Era  National  Cemeteries  MPS),  500 
Washington  Ave.,  Marietta,  98001170 

Idaho 

Bear  Lake  County 

Georgetown  Relief  Society  Hall,  161  3rd 
NW  St.,  Georgetown,  98001171 

Gooding  County 

Owsley  Bridge,  Approx.  200  yds.  N  of 
Jet.  Old  US  30  and  Bell  Rapids  Rd., 
Hagerman  vicinity,  98001172 

Lincoln  County 

Shoshone  HistOTic  District  (Boundary 
Increase),  115  N.  Greenwood  St., 
Shoshone,  98001173 

Kansas 

Douglas  County 

Strong  Hall,  213  Strong  Hall,  U.  of 
Kansas,  Jet.  Jayhawk  Dr.  and  Poplar 
Ln.,  Lawrence,  98001174 

Finney  County 

900  Block  North  Seventh  Street  Historic 
District,  901,  905,  907,  909,  911  N.  7th 
St.,  Garden  Qty,  98001175 


Louisiana 

Orleans  Parish 

American  Chicle  Company  Building, 
8311  Fig  St..  New  Orleans,  98001176 

New  Jersey 

Bergen  County 

Dutch  Reformed  Church  in  the  English 
Neighborhood,  1040  Edgewater  Ave., 
Ridgefield  Borough,  98001181 

Monmouth  County 

Duggan,  Frederic  A,  First  Aid  and 
Emergency  Squad  Building,  311 
Washington  Ave.,  Spring  Lake, 
98001177 

Ohio 

Cuyahoga  County 

Body  Block,  4925-4955  Payne  Ave., 
1692-1696  E.  55th  St.,  Cleveland, 
98001178 

Lucas  County 

Hillcrest  Hotel,  1603  Madison  Ave., 
Toledo,  98001179 

Warren  County 

Miami  Monthly  Meeting  Historic 
District,  Vicinity  of  4th  and  High  Sts., 
Waynesville,  98001180 

Tennessee 

McNairy  Coimty 

Big  Hill  Pond  Fortification, 
(Archeological  Resources  of  the 
American  Civil  War  in  Tennessee 
MPS),  John  Howell  Rd.  and  Southern 
RR.,  Pocahontas  Vicinity,  98001182 

Wray's  Bluff  Fortification, 
(Archeological  Resources  of  the 
American  Civil  War  in  Tennessee 
MPS),  Address  Restricted,  Pocahontas 
vicinity,  98001183 

Texas 

Hidalgo  County 

Lomita  Boulevard  Commercial  Historic 
District,  (Mission,  Hidalgo  County 
MPS),  400  to  700  Blocks  S.  Conway 
Blvd.,  Mission,  98001184 

A  Move  has  Been  Requested  for  the 
Following  Resource: 

California 

San  Mateo  County 

Watkins — Cartan  House,  25  Isabella 
Ave.,  Atherton,  78000768 

[FR  Doc.  98-23614  Filed  9-1-98;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs. 

Office  for  Victims  of  Crime 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Reinstatement,  with  no 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired;  Victims  of  Crime  Act,  Crime 
Victim  Assistance  Grant  Program, 
Subgrant  Award  Report. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  November  2, 1998. 
Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  ofinformation.  Your 
comments  should  address  the  following 
points: 

(1)  Does  the  proposed  information 
collection  instrument  include  all 
relevant  program  performance 
measures? 

(2)  Does  the  proposed  information  to 
be  collected  have  practical  utility? 

(3)  Does  the  proposed  information  to 
be  collected  enihance  the  x^uaUty,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
the  Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  0MB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DO J),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1534. 

The  proposed  collection  is  listed 
below: 


(1)  Type  of  information  collection. 
Reinstatement,  with  no  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection. 
Victims  of  Crime  Act,  Crime  Victim 
Assistance  Subgrant  Award  Report. 

(3)  The  agency  form  number  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  OJP  Admin  Form  7390/2A  (rev. 
11-95).  Office  for  Victims  of  Crime, 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State  government. 
Other:  None. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond:  53  respondents  to  complete  a 
3  minute  subgrant  award  report, 
however  a  State  can  be  responsible  for 
entering  subgrant  data  for  as  many  as 
186  programs  to  as  few  as  10  programs. 
Additionally,  4  respondents  will  be 
submitting  14  subgrant  award  reports 
manually,  estimated  time  2  hours  per 
report. 

(6)  An  estimate  of  the  total  burden  (in 
hours)  associated  with  the  collection: 
The  combined  estimated  total  hours 
(manual  and  electronic  submission)  for 
the  57  respondents  to  submit 
information  is  189  hours  (150  electronic 
submissions  +28  hours  manual 
submissions). 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  August  27. 1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 
[FR  Doc.  98-23567  Filed  »-l-98;  8:45  am] 

BILUNG  CODE  4410-18-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ACTION:  Notice  Inviting  Proposals  for 
Youth  Offender  Demonstration  Projects. 

SUMMARY:  This  notice  contains  all  of  the 
necess£iry  information  and  forms  to 
apply  for  grant  funding.  The  U.S. 
riepartment  of  Labor,  Employment  and 
Training  Administration  iS  authorized 
to  award  grants  to  provide  services 
aimed  at  youth  who  are  or  have  been 


imder  criminal  justice  supervision  or 
involved  in  gangs.  In  setting  aside  these 
funds.  Congress  noted  "the  severe 
problems  facing  out-of-school  youth  in 
commimities  with  high-poverty  and 
unemployment  and  the  inter-relatedness 
of  poverty,  juvenile  crime,  child  abuse 
and  neglect,  school  failure,  and  teen 
pregnancy."  The  Department  of  Labor 
(EXDL)  has  worked  with  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP)  in  the  Department  of 
Justice  (DOJ)  in  deciding  to  use  these 
funds  for  three  categories  of  projects  to 
serve  youth  offenders.  They  are,  I.. 
Model  Community  Projects;  II. 
Education  and  Training  for  Youth 
Offenders  Initiatives;  and  III. 
Community-Wide  Coordination 
Projects. 

All  proposals  must  by  submitted  by 
the  Service  Delivery  Area  (SDA). 
Applicants  can  only  apply  imder  one  of 
these  categories  which  must  be  clearly 
identified  on  the  face  sheet  of  the 
application. 

DATES:  Application  will  be  accepted 
commencing  September  2,  1998.  The 
closing  date  for  receipt  of  applications 
is  December  1, 1998,  at  4  P.M.  (Eastern 
Time)  at  the  address  below. 
ADDRESSES:  Applications  must  be 
mailed  to  Ms.  Denise  Roach,  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  Division  of 
Acquisition  and  Assistance.  200 
Constitution  Avenue,  N.W.,  Room  S- 
4203,  Washington,  D.C.  20210, 
Reference:  SGA/DAA  98-015. 
FOR  FURTHER  INFORMATION  CONTACT: 
Question  should  be  faxed  to  Ms.  Denise 
Roach,  Division  of  Acquisition  and 
Assistance,  Fax  (202)  219-8739.  This  is 
not  a  toll-fi«e  nimiber.  All  inquiries 
should  include  the  SGA  number  (DAA 
98-015)  and  a  contact  name  and  phone 
number.  This  solicitation  will  also  be 
published  on  the  Internet,  on  the 
Employment  and  Training 
Administration's  Home  page  at  http:// 
www.doleta.gov.  Award  notifications 
will  also  be  published  on  the  Home 
Page. 

SUPPLEMENTARY  INFORMATION:  Funding 
for  these  awards  is  authorized  under ^e 
Job  Training  Partner$hip  Act  (JTPA), 
Title  rv.  Pilot  and  Demonstration. 
AppUcants  must  clearly  identify  which 
category  they  are  applying  for.  This 
information  must  appear  on  the  face 
sheet  of  the  application.  It  is  strongly 
recommended  that  your  application  be 
submitted  using  the  face  sheet  included 
in  appendix  "A",  as  this  will  greatly 
enhance  our  review  process.  As  a 
condition  for  award,  applicants  must 
agree  to  participate  in  the  DOJ 
evaluation  of  these  demonstration  effort. 
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Funding  for  this  evaluation  will  be 
provided  to  an  independent  contractor 
by  DOJ.  Therefore,  no  funds  awarded 
under  this  grant  should  be  set  aside  for 
this  purpose. 

Demonstration  sites  will  be  required 
to  collect  and  maintain  participant 
records  through  administrative  data  so 
that  this  can  be  a  learning  experience  for 
DOL  and  DOJ.  In  order  to  keep 
participant  records,  the  Standardized 
Program  Information  Report  (SPIR) 
required  for  JTPA  Title  U  programs  must 
be  used.  The  DOJ  evaluation  will 
evaluate  the  process  experiences  in 
implementing  this  youth  offender 
program.  However  if  additional 
resources  become  available,  the 
evaluator  may  also^xamine 
intermediate  outcomes  fof  the  youth. 
Each  applicant  must  provide  an 
assurance  that  they  will  cooperate  with 
the  evaluator  and  provide  access  to  the 
data  necessary  to  the  evaluation. 

Category  I — Model  Community  Projects 

These  demonstrations  will  be  set  in 
high-poverty  neighborhoods  where 
comprehensive,  commimity-wide 
approaches  to  dealing  with  youth  have 
already  been  established.  Grant  awards  - 
will  be  provided  to  set  up  a  combination 
of  gang  prevention  and  gang 
suppression  projects;  alternative 
sentencing  and  conmnmity  service 
projects  for  youth  offenders;  to  support 
existing  case  management  and  job 
placement  services  for  youth  on 
probation  or  returning  to  the  commimity 
from  corrections  facilities.  These 
neighborhood-wide  projects  will  then 
serve  as  models  for  other  high-poverty, 
high-crime  communities  in  the  country. 

Eligible  Applicants 

This  award  category  will  be  limited  to 
those  SDAs  that  have  received  grants 
under  DOL's  Youth  Opportimity 
Unlimited  (YOU),  Youth  Fair  Chance 
(YFC),  or  Opportunity  Areas  for  Out-of- 
School  Youth  (OASY)  demonstrations. 
Organizations  that  operate  DOJ's  Safe 
Futures  or  Comprehensive  Commimity- 
Wide  Approach  to  Gang  Prevention, 
Intervention,  and  Suppression 
demonstrations,  can  also  apply  through 
their  SDAs.  These  organizations  should 
contact  their  Mayor's  Office  for  a  listing 
of  the  SDAs  in  their  area.  Applicants 
should  outline  how  they  will  involve 
residents,  youth  emd  others  of  the 
community  in  planning  and 
involvement  in  the  effort. 

Program  Components 

Grant  funds  must  be  used  to  build 
upon  an  existing  system  currently 
serving  out-of-school  youth,  youdi 
offenders  or  at-risk  youth  in  gangs  or 


prone  to  joining  gangs.  Youth 
employment  and  developmental 
activities  funded  imder  this  grant  shall 
be  used  for  a  structured  set  of  activities 
focused  sharply  on  getting  youth 
offenders  and  gang  members  ages  14—24 
either  into  long-term  employment  at 
wage  levels  that  will  prevent  future 
dependancy  and/or  break  the  cycle  of 
crime  and  juvenile  delinquency  that 
contributes  to  recidivism  and  non- 
productive activities.  This  overall 
strategy  needs  to  be  responsive  to  the 
particular  problems  of  youth  offenders 
and  gang  members  in  high-poverty 
areas.  Efforts  should  be  made  to 
integrate  youth  into  educational  and 
alterative  school  programs  when 
appropriate. 

Any  new  service  must  also  be 
developed  and  implemented  focusing 
primarily  on  the  needs  of  youth 
involved  in  the  juvenile  justice  system 
and  gangs.  Employment,  education, 
criminal  justice  and  community-based 
youth  programs  should  become  an 
interrelated  component  of  the  project.  In 
developing  this  interrelated  system, 
grant  funds  shall  be  used  to  create  a 
youth  offender  and  gang  prevention 
advisory  board  that  participates  in  the 
coordination  of  all  activities  smd 
provides  input  and  commimity  support 
to  the  project's  leadership. 

Investment  of  Applicant  and  Partners 

Applicants  should  use  partnerships 
both  (1)  to  enhance  the  youth  offender 
programs  funded  under  this  grant  and 
(2)  to  provide  complementary  programs 
so  as  to  link  services  within  the  target 
community  and  provide  a  diversity  of 
options  for  all  youth  offenders  within 
the  target  area.  These  i>artnerships  must 
agree  to: 

•  Implement  a  training  and 
employment  program  for  youth 
offenders  and  gang  members  in  the 
target  area. 

•  Coordinate  with  the  private  sector 
to  develop  a  specified  number  of  career- 
track  jobs  for  target  area  youth 
offenders. 

•  Establish  alternative  sentencing  and 
commimity  service  options  for  youth 
offenders  and  gang  members  in  the 
target  area. 

•  Expand  gang  suppression  activities 
in  the  target  area. 

•  Establish  a  gang  prevention 
advisory  board  for  the  target  area. 

Funding  Availability:  Tne  E)epartment 
expects  to  award  (5)  grants 
approximately  $1.5  million  each  under 
this  category.  ^ 

Category  »1  Rating  Criteria:  Each 
application  under  this  category  will  be 
evaluated  against  the  following  rating 
criteria: 


•  Need  in  target  neighborhood,  as 
demonstrated  by  severity  of  gang 
problem,  the  nimiber  of  youth  offenders 
residing  in  target  community  and  the 
inability  for  existing  services  to  include 
youth  offenders  and  gang  members  (35 
points) 

•  Plan  and  capacity  for  conducting 
project  including  plan  for  preventing 
recidivism  (40  points) 

•  Level  of  investments  of  schools  and 
other  public  sector  partners  (10  points) 

•  Level  of  investments  of  private 
sector  partners,  including  commitments 
for  private-sector  jobs  (5  points) 

•  Linkages  and  coordination  of 
services  (10  points) 

Category  II — Education  and  Training 
for  Youth  Offenders  InitiatiTe 

These  projects  would  provide 
comprehensive  school-to-work 
education  and  training  within  juvenile 
corrections  facilities,  and  would  also 
provide  follow-up  services  and  job 
placements  as  youth  leave  these 
facilities  and  returned  to  the 
community.  Again,  the  comprehensive 
services  developed  under  this  project 
will  serve  as  a  model  for  other  juvenile 
corrections  fiadlities  across  the  country. 

Eligible  Applicants 

The  State  Juvenile  Corrections  Agency 
is  the  eligible  applicants  and  should 
identify  a  juvenile  corrections  facility 
within  their  State  where  the  project  will 
operate.  DOJ  is  considering  a  formal 
random  assignment  evaluation  of  the 
effectiveness  of  the  enhanced  services 
being  provided  under  this  category. 
Therefore,  juvenile  corrections  facilities 
proposed  as  demonstration  sites  must 
have  a  minimum  of  100  youth  in 
residence. 

Your  appUcation  must  show  the 
involvement/commitment  of  the 
following  partners:  the  SDA  which  is 
the  administrative  entity  for  Job 
Training  Partnership  Act  program;  the 
state  School-to- Work  partner^p;  the 
local  School-to- Work  Partnership  to 
which  a  majority  of  the  youth  offenders 
will  return  if  clearly  defined;  and 
representatives  of  major  employer 
networks  connected  to  the  school-to 
work  effort. 

Program  Components 

Grant  funds  shall  be  used  to  build 
upon  an  existing  system  currently 
serving  youth  offenders.  Youth 
employment  and  developmental 
activities  funded  under  this  grant  shall 
be  used  for  a  structured  set  of  activities 
focused  sharply  on  getting  youth 
offenders  and  gang  members  ages  14-24 
either  into  long-term  employment  at 
wage  levels  that  will  prevent  future 
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dependancy  and/or  break  the  cycle  of 
crime  and  juvenile  delinquency  that 
contributes  to  recidivism  and  non- 
productive activities.  This  overall 
strategy  needs  to  be  responsive  to  the 
particular  problems  of  youth  offenders 
and  gang  members  in  juvenile 
corrections  facilities. 

Progreuns  must  be  designed  to  raise 
the  quality  of  work  and  learning  for 
incarcerated  juvenile  offenders,  and 
strengthen  follow-up  services  and 
aftercare,  including  mentoring  for  youth 
returning  to  their  communities  by 
building  coimections  to  local  workforce 
development  and  School-to-Work 
systems.  This  includes  the  development 
of  a  reformed  and  intensive  corrections 
education  program,  vocational  training 
with  ties  to  vocational  development  and 
youth  employment  services.  The  jointly 
developed  curriculum  should  include 
input  from  corrections  education,  the 
state  School-to-Work  partnership,  local 
school  districts  and  employer  networks 
connected  to  the  school-to-work  effort. 
Projects  are  also  encouraged  to  work 
with  Job  Corps  centers.  In  the 
development  of  a  school-to-work  based 
education  curriculum.  This  curriculum 
should  be  linked  to  the  curriculum 
developed  for  the  communities  to  which 
youth  offenders  will  return  once  leaving 
juvenile  corrections  and  structured  in 
such  a  way  as  to  enable  the  youth  to 
transition  from  the  institution  to  the 
community  and  continue  in  a  sequential 
manner  with  their  educational  and 
vocational  development. 

Grant  funds  should  be  coordinated 
with  existing  programs  to  provide  case 
management  and  aftercare  for  youth 
returning  to  commimities  from  juvenile 
corrections  to  facilitate  community 
reintegration,  healthy  lifestyle  choices 
and  educational  success  and  skills 
development.  In  addition,  grant  funds 
may  be  used  for  staff  and  teacher 
training  in  order  to  facilitate  an  effective 
system  of  connected  classroom-based 
and  work  based  activities.  The  Federal 
Bonding  Program  and  the  Work 
Opportunity  Tax  Credit  (WOTC)  should 
be  considered  as  necessary  tools  to 
assist  with  youth  offender  employment 
placements.  Information  regarding  these 
programs  will  be  made  available  upon 
award  of  his  grant.  Additional  funding 
sources  may  include  Juvenile  Justice 
and  Delinquency  Prevention  Act 
formula  grants  funds  and  Juvenile 
Accountability  Incentive  Block  Grant 
(JAIBG)  funds.  JAIBG  ftmds  should  be 
used  to  compliment  those  available 
through  this  grant  to  upgrade  training 
facilities  within  permanent  juvenile 
corrections  facilities. 


Investment  of  Applicants  and  Partners 

Applicants  should  use  partnerships 
both  (1)  to  enhance  the  youth  offender 
program  funded  under  this  grant  and  (2) 
to  provide  complementary  programs 
which  make  residence  communities 
better  able  to  provide  after-care  services 
for  all  returning  youth  offenders.  The 
State  recipient  of  a  JAIBG  award  are 
strongly  encouraged  to  contribute,  in  the 
form  of  a  cash  match,  10%  of  the  total 
program  cost,  except  when  the  JAIBG 
funds  are  used  for  construction  of 
permanent  corrections  facilities. 
Partners  under  this  category  shall  agree 
to: 

•  Implement  a  school-to-work 
program  in  the  target  juvenile 
corrections  facility. 

•  Provide  case  management  and  after- 
care services  to  youth  offenders 
returning  to  their  communities. 

•  Develop  linkages  to  local  school-to- 
work  efforts  with  assistance  from  the 
State  School-to-Work  Partnership. 

Funding  Availability:  The  Department 
expects  to  award  (2)  grants 
approximately  $1,125  million  each  for 
Education  and  Training  for  Youth 
Offenders  Initiatives  under  this 
competition. 

Category  Rating  Criteria:  Each 
application  for  funding  under  this 
category  will  be  reviewed  and  rated 
against  the  following  criteria: 

•  Need  in  target  juvenile  corrections 
facility  and  state  juvenile  corrections 
system,  as  demonstrated  by  the 
effectiveness  of  current  curriculum,  the 
number  of  youth  offenders  who  stand  to 
benefit,  and  rate  of  recidivism  (25 
points) 

•  Plan  and  capacity  for  conducting 
project  including  aftercare  services  and 
plan  for  preventing  recidivism  (40 
points) 

•  Level  of  investments  of  schools  and 
other  public  sector  partners  including 
School-to-Work  partnerships  (15  points) 

•  Level  of  investments  of  private 
sector  partners,  including  conunitments 
for  private-sector  jobs  (10  points) 

•  Recidivism  prevention  plan  (10 
points) 

Category  III — Community- Wide 
Coordination  Projects 

This  program  component  will  fund 
smaller  grants  for  communities  within 
small  to  medium-sized  cities  with  high- 
poverty  and  high-crime.  These  projects 
wdll  work  with  local  youth  service 
providers  to  develop  linkages  that  will 
strengthen  the  coordination  of 
prevention  and  recovery  services  for 
youth  offenders.  Linkages  to  existing 
commimity  programs  such  as  the  Job 
Training  Partnership  Act  (JTPA)  year- 


round  youth  training  and  summer  jobs 
for  at-risk  youth,  School-to-Work 
Programs,  and  other  federal  programs 
could  contribute  to  juvenile  crime 
prevention. 

Eligible  Applicants 

Service  Delivery  Areas  (SDAs)  within 
high-crime  communities  with  a 
population  of  at  least  100,000  and  not 
greater  than  400,000  and  a  significant 
youth  gang  and  youth  crime  problem  are 
eligible  to  apply.  Appliamts  should 
provide  documentation  from  their  local 
law  enforcement  agency  showing 
support  the  existence  of  an  existing  or 
emerging  gang  problem  and  other 
serious  youth  crime  problems.  The  SDA 
is  the  administrative  entity  for  Job 
Training  Partnership  Act  programs. 

Program  Components 

Grant  funds  shall  be  used  to  build 
upon  an  existing  systems  currently 
serving  in-school  and  out-of-school 
youth,  youth  offenders  or  youth  in  gangs 
or  prone  to  joining  gangs.  Youth 
employment  and  developmental 
activities  funded  under  this  grant  shall 
be  used  for  a  structured  set  of  activities 
focused  sharply  on  getting  youth 
offenders  and  gang  members  ages  14-24 
either  into  long-term  employment  at 
wage  levels  that  will  prevent  future 
dependancy  and/or  break  the  cycle  of 
crime  and  juvenile  delinquency  that 
contributes  to  recidivism  and  non- 
productive activities.  This  overall 
strategy  needs  to  be  responsive  to  the 
particular  problems  of  youth  offenders 
and  gang  members  in  high-poverty, 
high-crime  areas.  Efforts  should  be 
made  to  integrate  youth  into  educational 
and  alterative  school  programs  when 
appropriate.  The  Federal  Bonding 
Program  and  the  Work  Opportunity  Tax 
Credit  (WOTC)  should  be  considered  as 
necessary  tools  to  assist  with  youth 
offender  employment  placements. 
Information  regarding  these  programs 
will  be  made  available  upon  award  of 
this  grant. 

Investment  of  Applicants  and  Partners 

Applicants  should  use  partnerships 
both  (1)  to  enhance  the  youth  offender 
programs  funded  under  this  grant  and 
(2)  to  provide  complementary  programs 
so  as  to  make  the  target  community  an 
available  service  area  for  all  youth 
offenders.  Applicants  also  should  agree 
to  a  good  faith  effort  to  continue  projects 
started  under  this  grant  beyond  the  24- 
month  grant  period.  Partners  should 
also  agree  to: 

•  Build  upon  existing  employment 
and  training,  recreation,  conflict 
resolutiqn  and  other  youth  crime  and 
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gang  prevention  programs  to  include 
youth  offenders  and  gang  members. 

•  Establish  alternative  sentencing  and 
community  service  options  for  target 
area  youth  and  gang  members. 

•  EstabUsh  or  continue  gang 
suppression  activities  within  the  target 
area. 

Funding  Availability:  The  Department 
expects  to  award  six  (6)  grants 
approximately  $300,000  each  to 
Community-Wide  Coordination  Projects 
under  this  competition. 

Category  Rating  Criteria:  Applications 
received  for  funding  imder  this  category 
shall  be  rated  against  the  following 
criteria: 

•  Need  in  target  neighborhood,  as 
demonstrated  by  severity  of  gang 
problem,  the  number  of  youth  offenders 
residing  in  target  commimity  (30  points) 

•  Plan  and  capacity  for  conducting 
project  including  plan  for  preventing 
recidivism  (30  points) 

•  Level  of  investments  of  schools  and 
other  public  sector  partners  (10  points) 

•  Level  of  investments  of  private 
sector  partners,  including  commitments 
for  private-sector  jobs  (10  points) 

•  Current  youth  offender  programs 
and  youth  crime  prevention  strategies 
(10  points) 

■  Linkages  and  coordination  of 
services  (10  points) 

Period  oF  Performance:  The  period  of 
performance  for  all  grants  awarded 
under  this  competition  will  be  for  24 
months  from  the  date  the  grant  is 
awarded. 

Application  Submittal 

All  applicants  must  submit  an 
original  and  three  (3)  copies  of  their 
proposal,  with  original  signatures.  The 
applications  shall  be  divided  into  two 
distinct  parts.  Part  I — which  contains 
Standard  Form  (SF)  424.  "Application 
for  Federal  Assistance,  and  Budget 
Information  Sheet."  (See  appendix  "A". 
All  copies  of  the  SF  424  MUST  have 
original  signatures  of  the  legal  entity 


applying  for  grant  funds.  Applicants 
shall  indicate  on  the  SF-424  the 
organization's  IRS  status,  if  applicable. 
According  to  the  Lobbying  Disclosure 
Act  of  1995,  Section  18,  an  organization 
described  in  Section  501(c)(4)  of  the 
Internal  Revenue  Code  of  1986  which 
engages  in  lobbying  activities  shall  not 
be  eligible  for  the  receipt  of  federal 
funds  constituting  an  award,  grant  or 
loan.  The  Catalog  of  Federal  Domestic 
Assistance  nimiber  is  17.249.  In 
addition,  the  budget  shall  include — on  a 
separate  page(s) — a  detailed  cost  break- 
out of  each  line  item  on  the  Budget 
Information  Sheet.  Part  11  shall  contain 
the  technical  proposal  that  demonstrates 
the  applicant's  plan  and  capabilities  in 
accordance  with  the  evaluation  criteria 
contained  in  this  notice.  Applicants 
must  describe  their  plan  in  light  of  each 
of  the  Rating  Criteria.  Applicants  MUST 
limit  the  program  narrative  section  to  no 
more  than  10  double-spaced  pages,  on 
one  side  only.  This  indudes  any 
attachments.  Applications  that  fail  to 
meet  the  page  limitation  requirement 
may  not  be  considwed. 

Late  Applications 

Any  application  received  after  the 
exact  date  and  time  specified  for  receipt 
at  the  office  designated  in  this  notice 
will  not  be  considered,  unless  it  is 
received  before  awards  are  made  and 
it — (a)  was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  the  date  specified  for  receipt  of 
applications  (e.g.,  an  application 
submitted  in  response  to  a  solicitation 
requiring  receipt  of  applications  by  the 
20th  of  the  month  must  have  been 
mailed/post  marked  by  the  15th  of  that 
month);  or  (b)  was  sent  by  the  U.S. 
Postal  Service  Express  Mail  next  Day 
Service  to  address  not  later  than  5:00 
P.M.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  applications.  The  term 
"working  days"  excludes  weekends  and 
federal  holidays.  The  term  "post 


marked"  means  a  printed,  stamped  or 
otherwise  placed  impression  (exclusive 
of  a  postage  meter  machine  impression) 
that  is  readily  identifiable,  without 
further  action,  as  having  been  supplied 
or  affixed  on  the  date  of  mailing  by  an 
employee  of  the  U.S.  Postal  Service. 

Hand  Delivered  Proposals 

It  is  preferred  that  applications  be 
mailed  at  least  five  days  prior  to  the 
closing  date.  To  be  considered  for 
funding,  hand-delivered  applications 
must  be  received  by  4:00  P.M.,  (Eastern 
Time),  on  the  closing  date  at  the 
specified  address. 

Telegraphed  and/Faxed  Applications 
Will  Not  Be  Honored.  Failure  to  adhere 
to  the  above  instructions  will  be  a  basis 
for  a  determination  of 
nonresponsiveness.  Overnight  express 
mail  from  carriers  other  than  the  U.S. 
Postal  Service  will  be  considered  hand- 
delivered  applications  and  must  be 
received  by  the  above  specified  date  and 
time. 

Review  and  Selection  Process 

A  careful  evaluation  of  applications 
will  be  made  by  a  technical  review 
panel  who  will  evaluate  the 
applications  against  the  established 
criteria  under  each  Category.  The  panel 
results  are  advisory  in  nature  and  not 
binding  on  the  Grant  Officer.  The 
Government  may  elect  to  award  the 
grant  with  or  without  discussions  with 
the  ofi'eror.  In  situations  without 
discussions,  an  award  will  be  based  on 
the  ofiieror's  signature  on  the  SF-424. 
The  final  decision  on  awards  will  be 
based  on  what  is  most  advantageous  to 
the  Federal  Government,  taking  into 
account  factors  such  as  geographic 
diversity,  mix  of  EZs  and  ECs,  and 
demographic  characteristics. 

Signed  this  28th  day  of  August,  1998. 
Janice  E.  Perry, 
Grant  Officer,  Department  of  Labor,  ETA. 
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Attachments 


Appendix  "A" 


FACBSH^PT 


Application  for  Funding  Under  SGNDf^  98-015 

"Youth  Offenders  n^monstratinn  Prnprf" 


Name  of  Applicant:. 


Contact  Person: 


Phone  Number: 


Category:  (Please  check  one) 

Category  I  -  Model  Community  Projects 

Category  II  -  Education  &  Trainmg  for  Youth  Offenders  Initiatives 

Category  III  -  Community-Wide  Coordination  Projects 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  e34S-0043 


L  iMTisraMrmD 


X  MTEBICIIVIBBVSTATX 


4.  MTi  accnviD  n  RBnuL  agency 


1  AmJCANTINrOIIMA'nON 


AMlM  llllr*  (Mr.  cmMt,  SUM  Mtf  li^  a*): 


<.  OMTLOVia  mCiainCATIONNVMKIKIIN): 


na-nnnnnnn 


1  TVn  or  APPLICATION: 

ONo  O 


kM4a)c      i_J     l_J 


,  DacraMiAwirtf  C 


D.  DKnan  DanMM       Oikw 


I*.  CATALOG  OP  nBCRALDOMISTIC  ASSISTANCE  NVMBU: 

nn-nnn 


TTTU: 


U.  AREAS  APnCTED  EV  PMMECTdMo, 


II.  PaorOSEBPMMBCT: 


UaH: 


Nm  Mi  HfcfkMi  MMrtv  af  Mm 


•  teoMMMiai 


7.  TYPE  OP  APPLICANT: « 


A.  SMt 

a  CMMT 
c 

0.  Ti 

E. 

p. 

c. 


«.  NAME  OP  PEOEIUL  AGENCY: 


II.  DESCIUPTTVETnUOPAPPUCANrSPMMECT! 


14.  CONCUSSIONALMn«IC130P: 


■•  PnfMt 


la.  OmtATED  PVNMNC: 


«.  LmiI 


(.  TOTAL 


l«.  BAPPUCATMMSUBIECT  TO  REVIEW  BY  STATE  EXKVTWKOKDERnmPHOCESS? 


a.  YES.  TRISPUAPPUCATIOIiWAPPUCATIOinVASMAOKAVAILABLETOTHE 
STATE  EXECimVE  OKOEX  lun  PROCEBS  PO>  REVIEW  ON 


HATE 


k  Na  a  PROGRAM  B  NOT  COVERED  RVE-aiun 

O  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  EY  STATE  fOR  REVIEW 


IT.  B  THE  APPLICANT  DELINQUENT  ON  ANY  PEDCRALDEITT 

□  Y«       .ir-Y«.-MladiiaciftHMiM.  □! 


IL  TO  THE  KSr  OP  MY  KNOWLEDGE  AND  iELIEP.  ALL  DATA  IN  THIS  APPUCATIOWPREAPPLiCATION  ARE  TRUE  AND  CORRECT.  THE  DOCUMENT  HAS  BEEN  DULY 
AimKMlZED  BY  THE  GOVERNING  BOBY  OP  THE  APPUCANT  AND  THE  APPLICANT  WILL  COMPLY  wrni  THE  ATTACHED  ASSURANCES  IP  THE  ASSBTANCR  IS  AWARDEa 


>.  TifttHtmmtl KwltmimtWtrimmltiltK 


*.  DMt 


^    .,:3 
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'  t~,  INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  ^iplicants  as  a  required  fKesheet  for  pre^icatioas  and  applications  submitted  for  Federal  assistance. 
It  will  be  used  by  Federal  agencies  to  obtain  applicam  certificaUon  that  States  whidj  ave  established  a  review  and  comment  procedure 
in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity 
to  review  the  applicant's  submission. 


Item: 
1. 


3. 
4. 


6. 

7. 
8. 


10. 


11. 


IP*rB4M  (REV«4«) 
Plmiftl*  bjr  OMB  Qralw  A-ltl 


Authorized  for  Local  ReprDdoction 


Entry: 

Self-e]q)lanaioiy. 

Dale  application  submitted  to  Federal  agency  (or  State 
if  s^Ucable)  &  iq)plicaitf's  control  number  (if 
^)plicable). 

State  use  only  (if  applicaUe) 

If  this  application  is  to  OKKinue  or  revise  an  existing 
award,  enter  present  Federal  identifier  number.  If  for 
a  new  project,  leave  blank. 

Legal  name  of  i^icant,  name  of  primary 
otganizatioaal  unit  «iikh  will  undertake  diis  assistfaoe 
activity,  complete  address  of  the  applicant,  and  £une 
and  telephone  mmiber  of  the  person  to  contact  on 
matters  related  to  diis  application. 

Enter  Enq>loyer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  die  appropriate  letter  in  die  space  provided. 

Check  appropriate  box  and  enter  s^ipropriate  letter(s) 
m  die  qMceCs)  provided. 

-  'New*  means  a  new  assistance  award. 

-  'Continuation*  means  an  extension  for  an 
additional  fimding/bu(^  period  for  a  pipject       with 
a  projected  con^tetion  due. 

•  *Revision*  means  ai^  dumge  in  die  Federal 
Covemmem's  financial  obligation  or  contingent 
liabflity  from  an  existing  obligation. 

Name  of  Federal  agency  from  wliich  assistance  is 
being  requested  widi  diis  q)plication. 

Use  die  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  imder  vriiich 
assistance  is  required. 

Enter  a  brief  descrqitive  title  of  the  project.  If  more 
dun  one  program  is  involved,  you  should  qipend  an 
explanation  on  a  sq>arate  sheet.  If  ^ipropriate(e.g., 
construction  or  real  property  projects),  attach  a  nuqi 
showing  project  location.  For  preqiplications.  use  a 
sepantte  sheet  to  i»ovide  a  summuy  deacrqition  of  die 
project. 


Kern:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g.. 
State,  counties,  cities. 

13.  Self-e:qrianatory. 

14.  List  die  applicam's  Congressional  District  and  ai^ 
District(s)  afiiected  by  die  {vogram  or  projea. 

15.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Vahieof 
in-kind  contributions  should  be  inchided  on 
appropriate  lines  as  applicable.  If  the  action  will 
result  in  a  dollar  change  to  an  existing  award,  indicate 
ODlydie  amount  of  die  dumge.  For  decreases,  enclose 
the  amounts  in  paremfaeses.  If  both  basic  and 
supplemental  amounu  are  included,  show  tneakdown 
on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdown  using  same  categories 
as  item  IS. 

16.  ^iplicants  sbouU  contact  die  State  Single  Point  of 
Contact  (SPOQ  for  Federal  Executive  Order  12372  u 
determine  whedier  die  application  is  subject  to  die 
State  intergovernmental  review  process. 

17.  This  question  allies  to  die  qiplicut  organization,  not 
die  person  ^ibo  signs  as  die  audiorized  rqnesentative. 
Categories  of  debt  inchide  delinquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  die  authorized  representative  of  die 
qiplicant.  A  copy  of  die  governing  body's 
MdhorizatiaQ  for  you  to  sign  diis  appUcatioo  as  official 
iqxcaefltative  must  be  on  file  in  die  np^^aaA'i  ofiBce. 
(Certain  Federal  agencies  may  require  diat  this 
audiorizatioo  be  submitted  as  part  of  die  qiplkatioQ.) 
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PAPT II .  BUDGET  TMPnPMATrOM 


SECl  ION  A  -  Budget  Summary  by  Categories 

(A) 

(B) 

(C) 

1.   Personnel 

$ 

$ 

$ 

2.   Fringe  Benefits  (Rate  %) 

3.    Travel 

4.  Equipment 

5.   Supplies 

6.    ContractuaJ 

7.    OAer 

8.    TotaJ,  Direct  Cost 
(Lines  1  through  7) 

Q.   Indirect  Cost  (Rate  %) 

• 

10.  Training  Cost/Stipends 

11.  TOTAL  Funds  Requested 
(Lines  8  through  10) 

$ 

$ 

• 

$ 

SECTION  B  -  Cost  Sharing/  Match  Summary  (if  appropriate) 


(A) 

(B) 

(C) 

1.  Cash  Contrihution 

$ 

2.  In-Kmd  Contribution 

:    -. 

3.  TOTAL  Cost  Sharing  /Match 
(Rate     %) 

NOTE:  U»a  QjLmn  A  to  raoorJfunJa  raq-aaiaJfor  Aq  initiai  parioJ  of  parformanea  (i.a.  12  mondu,  18  montlu,  ate.); 

CoLmn  B  to  rooorJ  dtangaa  to  CtJumn  A  (i.a.  raquatts  for  additional  funds  or  tina  item  Jtangat;  and  Column 
C  to  tveord  tka  totaJg  (A  pluM  B). 
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INSTRUCTIONS  FOR  PART  II .  mmnPT  IMFOPMATTOM 

SEOnONA  -  Budget  Summary  by  Categories 

1.  Personnel:  Show  salaries  to  he  paid  for  project  personnel  which  you  are  required  to  provide  with  W2 
forms. 

2.  Fringe  Benafiis:  Indicate  me  rate  and  amount  of  fringe  henefits. 

3.  Tauab    Indicate  me  amount  recpiested  for  staff  travel.    Inchtde  funds  to  cover  at  least  one  trip  to 
Washington,  DC  for  project  director  or  designee. 

4.  .      Equipment:  Indicate  the  cost  of  non-expendahle  personal  property  Aat  has  a  usefidlife  of  more  4ian 

one  year  with  a  per  unit  cost  of$5,(XX)  or  more.   Also  include  a  detailed  description  <rf equipment 
to  he  purchased  incUing  price  information. 

5.  Supplies:  Include  the  cost  ofconsumahle  supplies  and  materials  to  he  used  during  die  project  period. 

6.  C^ti^M^M^l   Show  die  amount  to  he  used  for  (1)  procurement  contracts  (except  those  whiJt  helong 
on  omer  lines  such  as  supplies  and  equipment);  and  (2)  suh-contracts/grunts. 

7.  Q^gc;     Indicate  all  direct  costs  not  clearly  covered  hy  lines  1   dirough     6  (drove,      including 
consultants. 

8.  Total  Direct  Costs:  Add  lines  1  atrough  7. 

9'  Indirect  Costs:    Indicate  die  rate  and  amount  of  indirect  costs^  Please  include  a  copy  o/  your 

negotiated  Indirect  G^  Agreement. 

10.  Training  /Stipend  Cost:    (If  alkneable) 

11.  Trial  Ftd^roJft^f^  Requested:   Show  tobd  of  lines  8  through  1 0. 

SECTION  B  -  Coat  Sharing/Matching  Summary 

Indicate  Oia  acttudraie  and  amount  of  cost  sharing/matching  when  there  is  a  cost  sharing/matching 
requirement.  Also  include  percentage  of  total  project  cost  and  indicate  source  of  cost  sharing/matdiing 
funds,  i.e.  other  Federal  source  or  omer  Non-FederaJ  source. 


NOTE:  PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  FTEM. 


[FR  Doc.  98-23646  Filed  9-1-98;  8:45  am] 
BILUNQ  CODE  4S10-30-C 
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NATIONAL  COMMISSION  ON 
LIBRARIES  AND  INFORMATION 
SCIENCE 

The  U.S.  National  Commission  on 
libraries  and  Information  Science; 
Sunshine  Act  Meetings 

TIME,  DATE,  AND  PLACE:  September  27. 
1998, 1^00-5:00  p.m..  The  Hotel 
Washington  (Capital  Room),  515  15th 
Street.  NW,  Washington,  DC. 
MATTERS  TO  BE  DISCUSSED:  NCLIS 
committees,  programs  and  plans. 
Legislative  update,  Plans,  NCLIS/ 
National  Museum  Services  Board 
Meeting. 
September  28, 1998—9:00  a.m-12:30 

p.m.,  Institute  of  Museum  and  Library 

Services.  1100  Pennsylvania  Avenue. 

NW  (M-09).  Wash.,  DC,  NCLIS/ 

National  Museum  Services  Board 

Meeting 
September  28, 1998—2:00-^:15  p.m., 

The  Hotel  Washington  (Capital  Room) 
MATTERS  TO  BE  DISCUSSED:  Library 
Statistics  Program,  NCLIS/NMSB  Joint 
Meeting,  NCLIS  FY  1998  fiscal 
statement,  FY  1999  program  plans. 
Administrative  matters.  Comments, 
NCLIS  liaisons,  guest  and  observers. 

To  request  further  information  or  to 
make  special  arrangements  for 
physically  challenged  persons,  contact 
Barbara  Whitekather  (202-606-9200) 
no  later  than  one  week  in  advance  of  the 
meeting. 

Dated:  August  27, 1998. 
Robert  S.  WUlard. 
NCLIS  Executive  Director. 
(PR  E)oc.  98-23758  Filed  8-31-98;  2:36  pml 

BIUJNQ  CODE  7S3T-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[98-113] 

Notice  of  Agency  Report  Forms  Under 
0MB  Review 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13,  44 
U.S.C.  3506(c)(2)(A)).  Information 
collection  is  required  to  ensure  proper 
use  of  and  disposition  of  rights  to 
inventions  made  in  the  course  of,  and 
data  developed  under  NASA  contracts. 


DATES:  All  comments  should  be 

submitted  on  or  before  November  2, 

1998. 

ADDRESSES:  All  comments  should  be 

addressed  to  Mr.  Richard  Kail,  Code  HK. 

National  Aeronautics  and  Space 

Administration,  Washington,  DC  20546- 

0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carmela  Simonson,  NASA  Reports 

Officer,  (202)  358-1223. 

Title:  Cost  reduction  Proposals  under 
the  NASA  FAR  Supplement 

OMB  Number:  2700-00,94 

Type  of  review:  Revision  of  a 
currently  approved  Collection 

Need  and  Uses:  This  program 
provides  an  incentive  for  contractors  to 
propose  and  implement,  with  NASA 
approval,  significant  cost  reduction 
initiatives  on  current  and  follow-on 
contracts. 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions 

Number  of  Respondents:  9 

Responses  Per  Respondent:  1.25 

Annual  Responses:  11.25 

Hours  Per  Request:  45 

Annual  Burden  Hours:  506 

Frequency  of  Report:  on  occasion 
Donald  J.  Andreotta. 
Deputy  Chief  Information  Officer 
(Operations),  Office  of  the  Administrator. 
(PR  Doc.  98-23676  Filed  9-1-98;  8:45  amj 

BILUNG  CODE  7S10-01-U 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Analysis  Branch; 
Sequestration  Update  Report 

AGENCY:  Office  of  Management  and 
Budget — Budget  Analysis  Branch. 
ACTION:  Notice  of  Transmittal  of 
Sequestration  Update  Report  to  the 
President  and  Congress. 

SUMMARY:  Pursuant  to  Section  254(b)  of 
the  Balanced  Budget  and  Emergency 
Control  Act  of  1985,  as  amended,  the 
Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Sequestration  Update  Report  to  the 
President,  the  Speaker  of  the  House  of 
Representatives,  and  the  President  of 
the  Senate. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Balis,  Budget  Analysis  Braiich — 
202/395-4574. 

Dated:  August  27, 1998. 
Steplien  A.  Weigler, 

Deputy  Associate  Director  for  Administration. 
IFR  Doc.  98-23637  Filed  9-1-98;  8:45  am] 

BILUNG  CODE  3110-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Infonnation  Services, 
Washington,  DC  20549. 
Extension: 
Form  N-2.  SEC  File  No.  270-21,  OMB 

Control  No.  3235-0026 
Form  N-5,  SEC  File  No.  270-172,  OMB 

Control  No.  3235-0169 
Form  N-8A,  SEC  File  No.  270-135,  OMB 

Control  No.  3235-0175 
Rule  17f-5,  SEC  File  No.  270-259,  OMB 
Control  No.  3235-0269 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Form  N-2— Registration  Statement  of 
Closed-end  Management  Investment 
Companies 

Form  N-2  is  the  form  used  by  closed- 
end  management  investment  companies 
("closed-end  funds")  to  register  as 
investment  companies  under  the 
Investment  Company  Act  of  1940  (15   . 
U.S.C.  80a-l  etseq.]  ("Investment 
Company  Act")  and  to  register  their  • 
securities  under  the  Securities  Act  of 
1933  [15  U.S.C.  77a  ef  seg.l  ("Securities 
Act").  Section  5  of  the  Securities  Act  [15 
U.S.C.  77el  requires  the  filing  of  a 
registration  statement  prior  to  the  offer 
of  securities  to  the  public  and  that  the 
statement  be  effective  before  any 
securities  are  sold.  The  primary  purpose 
of  the  registration  process  is  to  provide 
disclosure  of  financial  and  other 
information  to  investors  and  potential 
investors  for  the  purpose  of  evaluating 
an  investment  in  a  security.  Section  5(b) 
of  the  Securities  Act  requires  that 
investors  be  provided  with  a  prospectus 
containing  the  information  required  in  a 
registration  statement  prior  to  the  sale  or 
at  the  time  of  confirmation  or  delivery 
of  the  securities. 

A  closed-end  fund  is  required  to 
register  as  an  investment  company 
under  Section  8(a)  of  the  Investment 
Company  Act  [15  U.S.C.  80a-8(a)l.  Form 
N-2  permits  a  closed-end  fund  to 
provide  investors  with  a  prospectus 
covering  essential  information  about  the 
fund  when  the  fund  makes  an  initial  or 
additional  offering  of  its  securities. 
More  detailed  information  is  provided 
to  interested  investors  in  the  Statement 
of  Additional  Information  ("SAI").  The 
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SAI  is  provided  to  investors  upon 
request  and  without  charge. 

The  Commission  uses  me  information 
provided  in  Form  N-2  registration 
statements  to  determine  whether  closed- 
end  funds  have  complied  with  the 
requirements  of  the  Investment 
Company  Act. 

We  estimate  that  closed-end  funds  file 
44  initial  registration  statements  and  39 
amendments  to  registration 
statements — a  total  of  83  filings — on 
Form  N-2  each  year.  Based  on 
consultations  with  a  sample  of  recent 
filers,  we  estimate  that  the  hour  burden 
to  prepare  and  file  an  initial  Form  N- 
2  filing  is  500  hours  and  the  hour 
burden  to  prepare  an  amendment  is  100 
hours.  The  total  hour  burden  for  all 
closed-end  funds  filing  Form  N-2  is 
25,900  hours  per  year. 

Filing  a  registration  statement  on 
Form  N-2  is  mandatory  for  closed-end 
funds  before  making  a  public  offering. 
Responses  will  not  be  kept  confidential. 

Form  N-5 — Registration  Statement  of 
Small  Business  Investment  Companies 

Form  N-5  is  the  integrated 
registration  statement  form  adopted  by 
the  Commission  for  use  by  a  small 
business  investment  company  which 
has  been  licensed  as  such  under  the 
Small  Business  Administration  and  has 
been  notified  by  the  Administration  that 
the  company  may  submit  a  license 
application,  to  register  its  securities 
under  the  Securities  Act  and  to  register 
as  an  investment  company  under 
section  8  of  the  Investment  Company 
Act.  The  purpose  of  registration  under 
the  Securities  Act  is  to  ensure  that 
investors  are  provided  with  material 
information  concerning  securities 
offered  for  public  sale  tbat  will  permit 
investors  to  make  informed  decisions 
regarding  such  securities.  The 
Commission  reviews  the  registration 
statements  for  the  adequacy  and 
accuracy  of  the  disclosure  contained 
therein.  Without  Form  N-5,  the 
Commission  would  be  unable  to  carry 
out  the  requirements  to  the  Securities 
Act  and  Investment  Company  Act  for 
registration  of  small  business 
investment  companies.  The  respondents 
to  the  collection  of  information  are 
small  business  investment  companies 
seeking  to  register  imder  the  Investment 
Company  Act  and  to  register  their       ^ 
securities  for  sale  to  the  public  imder 
the  Securities  Act.  The  estimated 
nimiber  of  respondents  is  two  and  the 
proposed  frequency  of  response  is 
annually.  The  estimate  of  the  total 
aimual  reporting  burden  of  the 
collection  of  information  is 
approximately  352  hours  per 
respondent,  for  a  total  of  704  hours. 


Providing  the  information  on  Form  N- 
5  is  mandatory.  Responses  will  not  be 
kept  confidential. 

Form  N-8A — Notification  of 
Registration  of  Investment  Companies 

Form  N-8A  is  the  form  that 
investment  companies  file  to  notify  the 
Commission  of  the  existence  of  active 
investment  companies.  After  an 
investment  company  has  filed  its 
notification  of  registration  under  section 
8(a)  of  the  Investment  Company  Act,  the 
company  is  then  subject  to  the 
provisions  of  the  Act  which  govern 
certain  aspects  of  its  organization  and 
activities,  such  as  the  composition  of  its 
board  of  directors  and  the  issuance  of 
senior  securities.  Form  N-8A  requires 
an  investment  company  to  provide  its 
name,  stater  of  organization,  form  of 
organization,  classification,  if  it  is  a 
management  company,  the  name  and 
address  of  each  investment  adviser  of 
the  investment  company,  the  current 
value  of  its  total  assets  and  certain  other 
information  readily  available  to  the 
investment  company.  If  the  investment 
company  is  filing  simultaneously  its 
notification  of  registration  and 
registration  statement.  Form  N-8A 
requires  only  that  the  registrant  file  the 
cover  page  (giving  its  name,  address  and 
agent  for  service  of  process)  and  sign  the 
form  in  order  to  effect  registration. 

The  Commission  uses  the  infonnation 
provided  in  the  notification  on  Form  N- 
8  A  to  determine  the  existence  of  active 
investment  companies  and  to  enable  the 
Commission  to  administer  the 
provisions  of  the  1940  Act  with  respect 
to  those  companies.  Each  year 
approximately  266  investment 
companies  file  a  notification  on  Form 
N-8A,  which  is  required  to  be  filed  only 
once  by  an  investment  company.  The 
Commission  estimates  that  preparing 
Form  N-8A  requires  an  investment 
company  to  spend  approximately  one 
hour  so  that  the  total  burden  of 
prepciring  Form  N-8A  for  all  affected 
investment  companies  is  266  hours. 

The  collection  of  information  on  Form 
N-8A  is  mandatory.  The  infonnation 
provided  on  Form  N-8A  is  not  kept 
confidential. 

Rule  17f-5 — Custody  of  Investment 
Company  Assets  Outside  the  United 
States 

Rule  17f-5  under  the  Investment 
Company  Act  permits  registered 
management  investment  companies 
("funds")  to  maintain  their  assets  in 
custody  arrangements  outside  the 
United  States.  The  Commission  adopted 
comprehensive  amendments  to  rule 


17f-5  on  May  12, 1997.»  The 
amendments  became  effective  on  June 
16, 1997,  but  funds  are  not  yet  required 
to  comply  with  most  of  the 
amendments.2  Fimds  may  comply  with 
either  prior  rule  17f-5  or  with  the  rule 
as  amended  in  1997  until  February  1, 
1999.3 

Before  rule  17f-5  was  amended  in 
1997,  the  rule  permitted  funds  to 
maintain  their  assets  with  certain 
foreign  banks  and  securities 
depositories  subject  to  certain 
conditions.  The  fund's  board  of 
directors  had  to  approve  (i)  each 
country  where  fund  assets  were 
maintained,  (ii)  each  foreign  bank  or 
depository  that  held  the  assets,  and  (iii) 
a  wnitten  contract  that  had  to  contain 
specified  provisions  governing  each 
foreign  custody  arrangement.  Notes  to 
the  rule  listed  factors  that  the  board  was 
required  to  consider  when  investing 
assets  in  foreign  countries  and  placing 
them  with  foreign  custodians.  The  rule 
also  required  the  fund  board  to  monitor 
each  foreign  custody  arrangement  and  to 
approve  it  at  least  aimually. 

As  amended  in  1997,  rule  17f-5 
permits  a  fund's  board  of  directors  to 
play  a  more  traditional  oversight  role  by 
delegating  its  responsibilities  for  foreign 
custody  arrangements  to  a  U.S.  or 
foreign  bank  custodian  or  the  fund's 
investment  adviser  or  officers 
(collectively  with  the  board,  the 
"foreign  custody  manager").  The  board 
can  delegate  different  responsibilities  to 
different  persons.  The  board  must  find 
that  it  is  reasonable  to  rely  on  each 
delegate  it  selects.  The  delegate  must 
agree  to  exercise  reasonable  care, 
prudence,  and  diligence  or  to  adhere  to 
a  higher  standard  of  care  in  performing 
the  delegated  responsibilities.  The  board 
must  require  the  delegate  to  provide,  at  - 
times  that  the  board  deems  reasonable 
and  appropriate,  written  reports  that 
notify  die  board  when  the  fund's  assets 
are  placed  with  a  particular  foreign 
custodian  and  when  any  material 
change  occurs  in  the  fund's  foreign 
custody  arrangements. 

When  the  foreign  custody  manager 
selects  a  particular  "eligible  foreign 


<  See  Custody  of  Investment  Company  Assets 
Outside  the  United  States,  Investment  Company  Act 
Release  No.  22658  (May  12.  1997)  (62  FR  26923 
(May  16. 1997)]. 

'  The  original  compliance  date  for  the  1997 
amendments  was  June  16,  1998.  The  Commission 
has  extended  this  compliance  date  for  most  of  the 
amendments  to  February  1, 1999.  The  extension 
does  not  apply  to  the  amended  definitions  of 
"eligible  foreign  custodian,"  "qualifled  foreign 
bank,"  and  "U.S.  bank,"  for  which  the  compliance 
date  remains  June  16, 1998. 

>  Certain  amended  definitions  would  apply  under 
either  version  of  the  rule.  See  supra  note  Z. 
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custodian,"*  the  foreign  custody 
manager  must  detennine  that,  based  on 
its  consideration  of  specified  factors,  the 
fund's  assets  will  be  subject  to 
reasonable  care  if  maintained  with  that 
custodian.  The  foreign  custody  manager 
also  must  determine  that,  based  on  the 
same  factors,  the  written  contract  that 
governs  each  custody  arrangement  with 
the  foreign  custodian  (or  the  set  of 
depository  rules  or  practices  or  the 
combination  of  a  contract  and  rules  or 
practices)  will  provide  reasonable  care 
for  fund  assets.  The  written  contract  (or 
equivalent  rules  or  practices)  must 
contain  either  certain  specified 
provisions,  or  other  provisions  that 
provide  the  same  or  a  greater  level  of 
care  for  fund  assets.  In  addition,  the 
foreign  custody  manager  must  establish 
a  system  to  monitor  the  contract  that 
governs  each  custody  arrangement  and 
the  appropriateness  of  maintaining  the 
fund's  assets  with  a  particular  foreign 
custodian. 

The  collections  of  information 
required  under  rule  17f-5  are  intended 
to  further  the  protection  of  fund  assets 
held  in  foreign  custody  arrangements 
permitted  under  the  rule,  which  are 
more  flexible  than  the  foreign  custody 
arrangements  permitted  under  the  Act. 
The  requirement  that  the  fi^nd  board 
determine  that  it  is  reasonable  to  rely  on 
each  delegate  is  intended  to  ensure  Uiat 
the  board  considers  carefully  each 
delegate's  qualiHcations  to  perform  its 
responsibilities.  The  requirement  that 
the  delegate  provide  written  reports  to 
the  board  is  intended  to  ensure  that  the 
delegate  notifies  the  board  of  important 
developments  concerning  custody 
arrangements  so  that  the  board  may 
exercise  effective  oversight. 

The  requirement  that  each  custody 
arrangement  be  governed  by  a  written 
contract  (or  equivalent  rules  or 
practices)  that  contains  specified 
provisions  or  other  provisions  that 
provide  an  equivalent  level  of  care  is 
intended  to  ensure  that  each 
arrangement  is  subject  to  certain 
minimal  contractual  safeguards.'  The 
requirement  that  the  foreign  custody 
manager  establish  a  monitoring  system 


*  "Eligible  foreign  custodians"  under  the  rule 
generally  include  foreign  banks  and  trust 
companies,  national  or  transnational  securities 
depositories,  and  majority-owned  subsidiaries  of 
U.S.  banks  or  bank  holding  companies.  The 
compliance  date  for  this  amended  definition  of 
eligible  foreign  custodian  remains  June  16,  1998. 

'The  requirement  that  the  foreign  custody 
manager  determine  that  the  custody  contract  (or 
equivalent  rules  or  practices)  will  provide 
reasonable  care  for  fund  assets  is  intended  to  ensure 
that  the  foreign  custody  manager  weights  the 
adequacy  of  contractual  obligations  when  it 
determines  whether  the  foreign  custodian  will 
maintain  the  fund's  assets  with  reasonable  care. 


is  intended  to  ensure  that  the  foreign 
custody  manager  periodically  reviews 
each  custody  arrangement  and  takes  any 
action  necessary  or  appropriate  when 
changes  in  circumstances  could  threaten 
fund  assets. 

The  Commission  estimates  that 
during  the  first  year  when  funds  are 
required  to  comply  with  the  1997 
amendments  to  rule  17f-5,  the  boards  of 
directors  of  approximately  3,690 
portfolios  that  use  foreign  custody    . 
arrangements  will  delegate 
responsibility  for  their  arrangements  to 
approximately  15  U.S.  bank  custodians 
and  approximately  650  investment 
advisers.^ 

The  Commission  estimates  that  the 
board  of  each  portfolio  will  expend 
approximately  2  burden  hours  during 
the  first  year  in  determining  that  the 
board  may  reasonably  rely  on  each  of 
two  delegates  to  evaluate  the  portfolio's 
foreign  custody  arrangements,  for  a  total 
of  7,380  burden  hours  for  all  3,690 
portfolios.  The  Commission  estimates 
that  each  U.S.  custodian  bank  will 
expend  approximately  (i)  400  burden 
hours  in  determining  for  some  250 
portfolios  that  a  written  contract 
containing  required  terms  governs  each 
foreign  custody  arrangement  and  that 
each  contract  will  provide  reasonable 
care  for  fund  assets;  (ii)  96  burden  hours 
in  establishing  a  system  for  monitoring 
custody  arrangements  and  contracts; 
and  (iii)  400  burden  hovurs  in  providing 
periodic  reports  to  fund  boards;  for  a 
total  of  13,440  burden  hours  for  all  15 
U.S.  bank  custodians.  The  Commission 
estimates  that  each  investment  adviser 
will  expend  approximately  (i)  10  burden 
hours  in  determining  for  some  6 
portfolios  that  a  written  contract 
containing  required  terms  governs  each 
foreign  custody  arrangement  and  that 
each  contract  will  provide  reasonable 
care  for  fund  assets;  (ii)  24  burden  hours 
in  establishing  a  system  for  monitoring 
certain  arrangements  and  contracts;  and 
(iii)  10  burden  hours  in  providing 
periodic  reports  to  fund  boards;  for  a 
total  of  28.600  burden  hours  for  all  650 
investment  advisers. 

The  total  annual  burden  of  the  rule's 
paperwork  requirements  for  all 


>  The  Commission  estimates  that  these  3,690 
portfolios  are  divided  among  approximately  1.327 
registered  funds  within  approximately  650  fund 
complexes  that  may  share  the  same  board  of 
directors,  U.S.  bank  custodian,  investment  adviser, 
or  all  these  entities.  The  board  of  directors  and  its 
foreign  custody  delegates  for  a  fund  complex  could 
therefore  meet  rule  I7f-5's  requirements  by  making 
similar  arrangements  for  an  average  of  6  portfolios 
at  the  same  time.  The  Commission  also  estimates 
that  each  portfolio  has  foreign  custody 
arrangements  with  an  average  of  10  foreign 
custodians  (i.e.,  1  bank  and  1  securities  depository 
in  each  of  5  countries). 


portfolios,  U.S.  bank  custodians,  and 
investment  advisers  therefore  is 
estimated  to  be  49,420  hours.  This 
estimate  represents  an  increase  of 
40,680  hours  from  the  prior  estimate  of 
8,740  hours.  Approximately  30,680 
hoitfs  of  the  increase  are  attributable  to 
updated  information  about  the  number 
of  affected  portfolios  and  other  entities, 
and  to  a  more  accurate  calculation  of  the 
component  parts  of  some  information 
burdens.  Approximately  10,000  hours  of 
the  increase  are  attributable  to  the 
adoption  of  rule  amendments  not  fully 
addressed  in  the  prior  estimate. 

Compliance  with  the  collection  of 
information  requirements  of  the  rule  is 
necessary  to  obtain  the  benefit  of  relying 
on  the  rule. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The  estimate 
is  not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  Commission  rules. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

.  Written  comments  regarding  the 
above  information  should  be  directed  to 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10202, 
New  Executive  Officer  Building, 
Washington,  D.C.  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Comments 
must  be  submitted  to  0MB  within  30 
days  of  this  notice. 

Dated:  August  25, 1998. 
Jonathan  G.  Katz, 

Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23414;  File  No.  812-11158] 

Life  &  Annuity  Trust,  et  al.;  Notice  of 
Application 

August  26. 1998. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  Application  for  an 
order  pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act"). 
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SUMMARY:  Applicants  seek  an  order 
pursuant  to  Section  6(c)  of  the  1940  Act 
for  exemptions  from  the  provisions  of 
Sections  9(a),  13(a),  15(a),  and  15(b)  of 
the  1940  Act  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereunder  to  the  extent 
necessary  to  permit  shares  of  Life  & 
Annuity  Trust  ("Trust")  and  shares  of 
any  other  investment  company  or 
portfolio  that  is  designed  to  fund 
insurance  products  and  for  which  Wells 
Fargo  Bank  ("Wells  Fargo")  may  serve 
in  the  future,  as  investment  manager, 
investment  adviser,  or  administrator 
("Future  Trusts")  (the  Trust  together 
with  Futiue  Trusts  are  the  "Trusts")  to 
be  sold  tb  and  held  by  separate  accounts 
funding  variable  annuity  and  variable 
life  insurance  contracts  ("Variable 
Contracts")  issued  by  both  affiliated  and 
unaffiliated  life  insurance  companies 
and  by  qualified  pension  and  retirement 
plans  ("Qualified  Plans"  or  "Plans") 
outside  of  the  separate  account  context. 
APPLICANTS:  Life  &  Annuity  Trust  and 
Wells  Fargo  Bank,  N.A. 
RUNG  DATE:  The  application  was  filed 
on  May  28, 1998,  Applicants  have 
agreed  to  file  an  amendment,  the 
substance  of  which  is  incorporated  in 
this  notice,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  Applicants  with  a  copy  of  the 
request,  in  person  or  by  mail.  Hearing 
requests  must  be  received  by  the 
Commission  by  5:30  p.m.  on  September 
21, 1998,  and  should  be  accompanied 
by  proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or,  for  lavsryers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  requester's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  Secretary 
of  the  Commission. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission:  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 
Applicants,  c/o  C.  David  Messman,  Esq., 
Wells  Fargo  Bank,  111  Sutter  Street, 
18th  Floor,  San  Francisco,  CA  94104. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Olson,  Attorney,  or  Kevin  M. 
Kirchoff,  Branch  Chief.  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 


Reference  Branch  of  the  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549  (202-942-8090). 

Applicants'  Representations 

1.  The  Trust  is  a  Delaware  business 
trust  that  is  registered  under  the  1940 
Act  as  an  open-end  management 
investment  company.  The  Trust  consists 
of  six  separate  portfolios  (each  a 
"Fund"),  each  of  which  has  its  own 
investment  objective  or  objectives,  and 
poUcies. 

2.  Wells  Fargo,  a  bank  as  defined  in 
Section  2(a)(5)  of  the  194p  Act,  is  a 
wholly  owned  subsidiary  of  Wells  Fargo 
&  Company,  and  serves  as  the 
investment  adviser  and  administrator  to 
the  Trust. 

3.  Shares  representing  interests  in 
each  Fimd  are  currently  offered  to 
insurance  companies  (each  a  "Current 
Participating  Insurance  Company")  as 
an  investment  vehicle  for  separate 
accounts  supporting  Variable  Contracts. 

4.  The  Trust  intends  to  offer  shares 
representing  interests  in  each  Fund,  and 
any  other  portfolios  established  by  the 
Trust  ("Future  Portfolios")  (Fund, 
together  with  Future  Portfolios  are  the 
"Portfolios"  or  each  a  "Portfofio"),  to 
separate  accoimts  of  both  the  Current 
Participating  Insurance  Companies  and 
other  insurance  companies  ("Other 
Insurance  Companies")  to  serve  as  the 
investment  vehicle  for  Variable 
Contracts.  The  Current  Participating 
Insurance  Companies  and  Other 
Insurance  Companies  that  elect  to 
purchase  shares  of  one  or  more 
Portfolios  are  collectively  referred  to 
herein  as  "Participating  Insurance 
Companies."  The  Participating 
Insurance  Companies  have  or  will 
establish  their  own  separate  accounts 
("Separate  Accounts")  and  design  their 
ovra  Variable  Contracts.  Applicants  also 
propose  that  the  Portfolios  may  offer 
and  sell  their  shares  directly  to 
Qualified  Plans  or  Plans  outside  the 
separate  accoimt  context. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
pursuant  to  Section  6(c)  of  the  1940  Act 
fronv-the  provisions  of  Sections  9(a), 
13(a),  15(a),  and  15(b)  of  the  1940  Act, 
and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  thereunder,  to  the  extent 
necessary  to  permit  shares  of  the  Trusts 
to  be  sold  to  and  held  by:  (a)  separate 
accoimts  funding  variable  annuity  and 
variable  life  insurance  contracts  issued 
by  the  same  life  insurance  company  or 
any  affiliated  insurance  companies 
("mixed  funding");  (b)  separate 
accounts  funding  variable  annuity  or 
variable  life  insurance  contracts  issued 
by  unaffiliated  insurance  companies 


("shared  funding");  and  (c)  Qualified 
Plans. 

2.  In  connedtion  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  as  a  unit 
investment  trust  ("UTT")  under  the  1940 
Act,  Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a),  and  15(b)  of  the  1940  Act.  Rule 
6e-2(b)(15)  provides  these  exemptions 
only  where  all  of  the  assets  of  the  UTT 
are  shares  of  management  investment 
companies  which  offer  their  shares 
exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer  or 
of  any  affiliated  life  insurance  company. 
Therefore,  the  relief  granted  by  Rule  62- 
2(b)(15)  is  not  available  with  respect  to 

a  scheduled  premium  life  insurance 
separate  account  that  owns  shares  of  an 
underlying  fund  that  also  offers  it  shares 
to  a  variable  annuity  or  fiexible 
premium  variable  life  insurance 
separate  account  of  the  same  company. 

3.  The  relief  granted  by  Rule  6e- 
2(b)(15)  also  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underlying  fund  that 
also  offers  its  shares  to  separate 
accounts  funding  Variable  Contracts  of 
one  or  more  unaffiliated  life  insurance 
companies. 

4.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  throu^  a  separate 
account  registered  under  the  1940  Act 
as  a  UIT.  Rule  6e-3(T)(b)(15)  similarly 
provides  partial  exemptions  from" 
Section  9(a).  13(a).  15(a).  and  15(b)  of 
the  1940  Act.  The  exemptions  granted 
by  Rule  6e-3(T)(b)(15)  are  available  only 
where  all  the  assets  of  the  separate 
accoimt  consist  of  the  shares  of  one  or 
more  registered  management  investment 
companies  which  offer  to  sell  their 
shares  exclusively  to  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated 
life  insurance  companies,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both,  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  Ufa  insurer  or  of  an 
affiliated  life  insurance  company. 
Therefore,  Rule  6e-3(T)  permits  mixed 
funding  while  not  permitting  shared 
funding. 

5.  In  addition,  neither  Rule  6e-2  nor 
Rule  6e-3(T)  contemplate  that  shares  of 
the  underlying  portfolio  funding 
Variable  Contracts  might  also  be  soled 

to  Qualified  Plans.  The  use  of  a  conunon' 
management  investment  company  as  the 
imderlying  investment  medium  for 
variable  annuity  and  variable  life 
separate  accoimts  of  affiliated  and 
unaffiliated  insurance  companies,  and 
the  Qualified  Plans,  is  referred  to  herein 


46818 


Federal  Register /Vol.  63,  No.  170 /Wednesday,  September  2,  1998 /Notices 


as  "extended  mixed  and  shared  v 

funding."  ) 

6.  Applicants  state  that  current  tax 
law  permits  the  Trust  to  increase  its 
asset  base  by  selling  its  shares  to 
Qualified  Plans.  Section  817(h)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended  (the  "Code"),  imposes  certain 
diversification  standards  on  the  assets 
underlying  Variable  Contracts,  such  as 
those  in  each  Fund.  The  Code  provides 
that  Variable  Contracts  will  not  be 
treated  as  annuity  contracts  or  life 
insurance  contracts,  as  the  case  may  be, 
for  any  period  (or  any  subsequent 
period)  for  which  the  underlying  assets 
are  not,  in  accordance  with  regulations 
issued  by  the  Treasury  Department  (the 
"Regulations"),  adequately  diversified. 
On  March  2,  1989,  the  Treasury 
Department  issued  regulations  (Treas. 
Reg.  1.817-5)  which  established  specific 
diversiHcation  requirements  for 
investment  portfolios  underlying 
Variable  Contracts.  The  Regulations 
generally  provide  that,  in  order  to  meet 
these  diversiHcation  requirements,  all  of 
the  beneHcial  interests  in  such 
portfolios  must  be  held  by  the 
segregated  asset  accounts  of  one  or  more 
life  insurance  companies. 
Notwithstanding  this,  the  Regulations 
also  contain  an  exception  to  this 
requirement  that  permits  trustees  of 
Qualified  Plans  to  hold  shares  of  an 
investment  company  portfolio,  the 
shares  of  which  are  also  held  by 
insurance  company  segregated  asset 
accounts,  without  adversely  affecting 
the  status  of  the  investment  company 
portfolio  as  an  adequately  diversiHed 
underlying  investment  for  variable 
contracts  issued  through  such 
segregated  asset  accounts  (Treas.  Reg. 
1.817-5(f)(3)(iii). 

7.  Applicants  note  that  the 
promulgation  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  preceded  the  issuance  of 
the  Regulations  which  made  it  possible 
for  shares  of  an  investment  company 
portfolio  to  be  held  by  the  trustee  of  a 
Qualified  Plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  portfolio  also 
to  be  held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  variable  contracts.  Thus,  the 
sale  of  shares  of  the  same  portfolio  to 
both  separate  accounts  and  Qualified 
Plans  was  not  contemplated  at  the  time 
of  the  adoption  of  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15). 

8.  Section  9(a)(3)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  adviser 
or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  a^iliated  person  of  that 
company  is  subject  to  a  disqualification 


enumerated  in  Sections  9(a)(1)  or  (2). 
Rules  6e-2(b)(15)(i)  and  (ii)  and  Rules 
6e-3(T)(b)(15)(i)  and  (ii)  under  the  1940 
Act  provide  exemptions  from  Section 
9(a)  under  certain  circumstances, 
subject  to  the  limitations  imposed  on 
mixed  and  shared  funding  by  the  1940 
Act  and  the  rules  thereunder.  These 
exemptions  limit  the  application  of  the 
eligibility  restrictions  to  affiliated 
individuals  or  companies  that  directly 
participate  in  the  management  of  the 
underlying  management  company. 

9.  Applicants  state  that  the  partial 
relief  granted  in  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  under  the  1940  Act  fi-om 
the  requirements  of  Section  9  of  the 
1940  Act,  in  effect,  limits  the  amount  of 
monitoring  necessary  to  ensure 
compliance  with  Section  9  to  that  which 
is  appropriate  in  light  of  the  policy  and 
purposes  of  Section  9.  Applicants  state 
that  those  1940  Act  rules  recognize  that 
it  is  not  necessary  for  the  protection  of 
investors  or  the  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  1940 
Act  to  apply  the  provisions  of  Section 
9(a)  to  individuals  in  a  large  insurance 
company  complex,  most  of  whom  will 
have  no  involvement  in  matters 
pertaining  to  investment  companies  in 
that  organization.  Applicants  state  that 
those  1940  Act  rules  further  recognize 
that  it  also  is  unnecessary  to  apply 
Section  9(a)  of  the  1940  Act  to 
individuals  in  various  unaffiliated 
insurance  companies  (or  affiliated 
companies  of  Participating  Insurance 
Companies)  that  may  utilize  the  Trusts 
as  the  funding  medium  for  Variable 
Contracts.  According  to  Applicants, 
there  is  not  regulatory  purpose  in 
extending  the  Section  9(a)  monitoring 
requirements  because  of  extended 
mixed  or  shared  funding.  The 
Participating  Insurance  Companies  and 
Qualified  Plans  are  not  expected  to  play 
any  role  in  the  management  of  the 
Trusts.  Those  individuals  who 
participate  in  the  management  of  the 
Trusts  will  remain  the  same  regardless 
of  which  Separate  Accounts  or 
Qualified  Plans  use  the  Trusts. 
Applicants  argue  that  applying  the 
monitoring  requirements  of  Section  9(a) 
of  the  1940  Act  because  of  investment 
by  separate  accounts  of  other  insurers  or 
QuaUfied  Plans  would  be  unjustified 
and  would  not  serve  any  regulatory 
purpose. 

10.  Applicants  also  state  that  in  the 
case  of  Qualified  Plans,  the  Plans, 
unlike  the  Separate  Accoimts,  are  not 
themselves  investment  companies,  and 
therefore  are  not  subject  to  Section  9  of 
the  1940  Act.  It  is  not  anticipated  that 

a  Qualified  Plan  would  be  an  affiliated 
person  of  any  of  the  Trusts  by  virtue  of 
its  shareholders. 


ll.Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  1940  Act 
provide  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters  assuming 
the  limitations  on  mixed  and  shared 
funding  imposed  by  the  1940  Act  and 
the  rules  thereunder  are  observed. 

12.  Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15(iii)(A)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  underlying  fund,  or  any  contract 
between  a  fund  and  its  investment 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority  (subject 
to  the  provisions  of  paragraphs  (b)(5)(i) 
and  (b)(7)(ii)(A)  of  Rule  6e-2  and  6e-3(T) 
under  the  1940  Act. 

13.  Rules  6e-2Cb)(15)(iii)(B)  and  6e- 
3(T){b)(15)(iii)(A)(2)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  if  the  contract  owners  initiate 
any  change  in  such  insurance 
company's  investment  policies, 
principal  underwriter,  or  any 
investment  adviser  (provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  the  other 
provisions  of  paragraphs  (b)(5)(ii), 
(b)(7)(ii)(B),  and  (b)(7)(ii)(C)  of  Rules  6e- 
2  and  6e-3(T)  under  the  1940  Act). 

14.  With  respect  to  the  Qualified 
Plans,  which  are  not  registered  as 
investment  companies  under  the  1940 
Act,  there  is  no  requirement  to  pass 
through  voting  rights  to  Plan 
participants.  Indeed,  to  the  contrary, 
applicable  law  expressly  reserves  voting 
rights  associated  with  Plan  assets  to 
certain  specified  persons.  Under  Section 
403(a)  of  the  Employee  Retirement 
Income  Security  Act  ("ERISA"),  shares 
of  a  portfolio  of  a  fund  sold  to  a 
Qualified  Plan  must  be  held  by  the 
trustees  of  the  Plan.  Section  403(a)  also 
provides  that  the  trustee(s)  must  have 
exclusive  authority  and  discretion  to 
manage  and  control  the  Plan  with  two 
exceptions:  (a)  when  the  Plan  expressly 
provides  that  the  trustee(s)  are  subject  to 
the  direction  of  a  named  fiduciary  who 
is  not  a  trustee,  in  which  case  the 
trustees  are  subject  to  proper  directions 
made  in  accordance  with  the  terms  of 
the  Plan  and  not  contrary  to  ERISA,  and 
(b)  when  the  authority  to  manage, 
acquire,  or  dispose  of  assets  of  the  Plan 
is  delegated  to  one  or  more  investment 
managers  pursuant  to  Section  402(c)(3) 
of  ERISA.  Unless  one  of  the  above  two 
exceptions  stated  in  Section  403(a) 
applies.  Plan  trustees  have  the  exclusive 
authority  and  responsibility  for  voting 
proxies. 

15.  Where  a  named  fiduciary  to  a 
Qualified  Plan  appoints  an  investment 
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manager,  the  investment  manager  has 
the  responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
reserved  to  the  trustees  or  the  named 
fiduciary.  The  Qualified  Plans  may  have 
their  trustee(s)  or  other  fidudaries 
exercise  voting  rights  attributable  to 
investment  securities  held  by  the 
Qualified  Plans  in  their  direction.  Some 
of  the  Qualified  Plans,  however,  may 
provide  for  the  trustee(s),  an  investment 
adviser  (or  advisers)  otanother  named 
fiduciary  to  exercise  voting  rights  in 
accordance  with  instructions  fronr 
participants. 

16.  Where  a  Qualified  Plan  does  not 
provide  participants  with  the  right  to 
give  voting  instructions.  Applicants  do 
not  see  any  potential  for  material 
irreconcilable  conflicts  of  interest 
between  or  among  variable  contract 
holders  and  Plan  investors  with  respect 
to  voting  of  the  respective  Portfolio's 
shares.  Accordingly,  unlike  the  case 
with  insurance  company  separate 
accounts,  the  issue  of  the  resolution  of 
material  irreconcilable  conflicts  with 
respect  to  voting  is  not  present  with 
respect  to  such  Qualified  Plans  since  the 
Qualified  Plans  are  not  required  to  pass- 
through  voting  privileges. 

17.  Applicants  state  that  even  if  a 
Qualified  Plan  were  to  hold  a 
controlling  interest  in  a  Portfolio, 
Applicants  do  not  believe  that  such 
control  would  disadvantage  other 
investors  in  such  Portfolio  to  any  greater 
extent  than  is  the  case  where  any 
institutional  shareholder  holds  a 
majority  of  the  voting  securities  of  any 
open-end  management  investment 
company.  In  this  regard.  Applicants 
submit  that  investment  in  a  Portfolio  by 
a  Plan  will  not  create  any  of  the  voting 
complications  occasioned  by  mixed 
funding  or  shared  funding.  Unlike 
mixed  or  shared  funding.  Plan  investor 
voting  rights  cannot  be  frustrated  by 
veto  rights  of  insurers  or  state 
regulators. 

18.  Where  a  Plan  provides 
participants  with  the  right  to  give  voting 
instructions.  Applicants  see  no  reason 
to  believe  that  participants  in  Qualified 
Plans  generally  or  those  in  a  particular 
Plan,  either  as  a  single  group  or  in 
combination  with  participants  in  other 
Qualified  Plans,  would  vote  in  a  manner 
that  would  disadvantage  variable 
contract  holders.  The  purchase  of  shares 
of  Portfolios  by  Qualified  Plans  that 
provide  voting  rights  does  not  present 
any  complications  not  otherwise 
occasioned  by  mixed  or  shared  funding. 

19.  Applicants  state  that  shared 
funding  by  unaffiliated  insiu-ance 
companies  does  not  present  any  issues 
that  do  not  already  exist  where  a  single 
insurance  company  is  licensed  to  do 


business  in  several  or  all  states.  A 
particular  state  insurance  regulatory 
body  could  require  action  that  is 
inconsistent  with  the  requirements  of 
other  states  in  which  the  insurance 
company  offers  its  policies.  The  fact  that 
different  insurers  may  be  domiciled  in 
different  states  does  not  create  a 
significantly  different  or  enlarged 
problem. 

20.  Applicants  state  that  shared 
funding  by  unaffiliated  insurers,  in  this 
respect,  is  no  different  than  the  use  of 
the  same  investment  company  as  the 
funding  vehicle  for  affiliated  insurers, 
which  Rules  6e-2(b)(15)  and  Be- 
3(T)(b)(15)  under  the  1940  Act  permit. 
Affiliated  insurers  may  be  domiciled  in 
different  states  and  be  subject  to 
differing  state  law  requirements. 
Affiliation  does  not  reduce  the 
potential,  if  any  exists,  for  differences  in 
state  regulatory  requirements.  In  any 
event,  the  conditions  set  forth  below  are 
designed  to  safeguard  against,  and 
provide  procedures  for  resolving,  any 
adverse  effects  that  differences  among 
state  regulatory  requirements  may 
produce.  If  a  particular  state  insurance 
regulator's  decision  conflicts  with  the 
majority  of  other  state  regulators,  then 
the  affected  insurer  will  be  required  to 
withdraw  its  Separate  Accoimt's 
investment  in  the  Portfolios.  This 
requirement  will  be  provided  for  in 
agreements  that  will  be  entered  into  by 
Participating  Insurance  Companies  with 
respect  to  their  participation  in  the 
relevant  Portfolio. 

21.  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  under  the  1940  Act  give  the 
insurance  company  the  right  to 
disregard  the  voting  instructions  of  the 
contract  owners.  This  right  does  not 
raise  any  issues  different  firom  those 
raised  by  the  authority  of  state 
insurance  administrators  over  separate 
accounts.  Under  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15),  an  insurer  can  disregard 
contract  owner  voting  instructions  only 
with  respect  to  certain  specified  items. 
Affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
poUcies,  principal  underwriter,  or 
investment  adviser  initiated  by  contract 
owners.  The  potential  for  disagreement 
is  limited  by  the  requirements  in  Rules 
6e-2  and  6e-3(T)  under  the  1940  Act 
that  the  insurance  company's  disregard 
of  voting  instructions  be  reasonable  and 
based  on  specific  good-faith 
determinations. 

22.  Applicants  state  that  a  particular 
insurer's  disregard  of  voting 
instructions,  nevertheless,  could 
conffict  with  the  majority  of  contract 
owners'  voting  instructions.  The 


insurer's  action  possibly  could  be 
different  than  the  determination  of  all  or 
some  of  the  other  insurers  (including 
affiliated  insurers)  that  the  voting 
instructions  of  contract  owners  should 
prevail,  and  either  could  preclude  a 
majority  vote  approving  the  change  or 
could  represent  a  minority  view.  If  the 
insurer's  judgment  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  then  the  insurer  may  be  required, 
at  the  relevant  Trust's  election,  to 
withdraw  its  Separate  Accoimt's 
investment  in  such  Portfolio.  No  charge 
or  penalty  will  be  imposed  as«  result . 
of  such  withdrawal.  This  requirement 
will  be  provided  for  in  the  agreements 
entered  into  with  respect  to 
participation  by  the  Participating 
Insurance  Companies  in  the  Portfolios. 

23.  Applicants  submit  that  there  is  no 
reason  why  the  investment  poUcies  of 
the  Portfolios  would  or  should  be 
materially  difierent  from  what  these 
policies  would  or  should  be  if  the 
Portfolios  funded  only  variable  annuity 
contracts  ch-  variable  life  insurance 
pohcies,  whether  flexible  premium  or 
scheduled  premium  policies.  Each  type 
of  insurance  product  is  designed  as  a 
long-term  investment  program.  Each 
Portfolio  will  be  managed  to  attempt  to 
achieve  the  investment  objective  or 
objectives  of  such  Portfolio,  and  not  to 
favor  or  disfavor  any  particular 
Participating  Insurance  Company  or 
type  of  insurance  product. 

24.  AppUcants  state  that  no  one 
investment  strategy  can  be  identified  as 
appropriate  to  a  particular  insurance 
product.  Each  pool  of  variable  aimuity 
and  variable  life  insurance  contract 
owners  is  composed  of  individuals  of 
diverse  financial  status,  age,  insurance, 
and  investment  goals.  A  Portfolio 
supporting  even  one  type  of  insurance 
product  must  accommodate  these 
diverse  factors  in  order  to  attract  and 
retain  purchasers.  Permitting  mixed  and 
shared  funding  will  provide  economic 
justification  for  the  continuation  of  the 
relevant  Portfolio.  Mixed  and  shared 
funding  will  broaden  the  base  of 
contract  owners  which  will  faciUtate  the 
estabhshment  of  additional  Portfolios 
serving  diverse  goals. 

25.  Applicants  do  not  believe  that  the 
sale  of  the  shares  of  the  Portfolios  to 
quaUfied  Plans  will  increase  the 
potential  for  material  irreconcilable 
conflicts  of  interest  between  or  among 
different  types  of  investors.  In 
particular,  Applicants  see  very  httle 
potential  for  such  conflicts  beyond  that 
which  would  otherwise  exist  between 
variable  annuity  and  variable  Ufe 
insurance  contract  owners. 

26.  As  noted  above.  Section  817(h)  of 
the  Code  imposes  certain  diversification 
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standards  on  the  underlying  assets  of 
Variable  Contracts  held  in  an 
underlying  mutual  fund.  ThejCode 
provides  that  a  variable  contract  shall 
not  be  treated  as  an  annuity  contract  or 
life  insurance,  as  applicable,  for  any 
period  (and  any  subsequent  period)  for 
which  the  investments  are  not,  in 
accordance  with  regulations  prescribed 
in  the  Treasury  department,  adequately 
diversified. 

27.  Regulations  issued  under  Section 
817(h)  provide  that,  in  order  to  meet  the 
statutory  diversification  requirements, 
all  of  the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  insurance  companies.  However, 
the  Regulations  contain  certain 
exceptions  to  this  requirement,  one  of 
which  allows  shares  in  an  underlying 
mutual  fund  to  be  held  by  the  trustees 
of  a  qualified  pension  or  retirement  plan 
without  adversely  affecting  the  ability  of 
such  shares  also  to  be  held  by  separate 
accounts  of  insurance  companies  in 
connection  with  their  variable  contracts. 
(Treas.  Reg.  1.817-5(f)(3)(iii)).  Thus,  the 
Regulations  specifically  permit 
"qualified  pension  or  retirement  plans" 
and  separate  accounts  to  invest  in  the 
same  underlying  fund.  For  this  reason. 
Applicants  have  concluded  that  neither 
the  Code,  nor  Regulations,  nor  Revenue 
Rulings  thereunder,  present  any 
inherent  conflicts  of  interest. 

28.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  from  Variable  Contracts 
and  Qualified  Plans  are  taxed,  these 
differences  will  have  no  impact  on  the 
Trusts.  When  distributions  are  to  be 
made,  and  a  Separate  Account  or 
qualified  Flan  is  unable  to  net  purchase 
payments  to  make  the  distributions,  the 
separate  Account  and  qualified  Plan 
will  redeem  shares  of  the  relevant 
Portfolio  at  their  respective  net  asset 
value  in  conformity  with  Rule  22c-l 
under  tlae  1940  Act  (without  the 
imposition  of  any  sales  charge)  to 
provide  proceeds  to  meet  distribution 
needs.  A  Participating  Insurance 
Company  then  will  make  distributions 
in  accordance  with  the  terms  of  its 
Variable  Contract,  and  a  Qualified  Plan 
then  will  make  distributions  in 
accordance  with  the  terms  of  the  Plan. 

29.  Applicants  determined  it  is 
possible  to  provide  an  equitable  means 
of  giving  voting  rights  to  contract 
owners  in  the  Separate  Accoimts  and  to 
Qualified  Plans.  In  connection  with  any 
meeting  of  shareholders,  the  Trusts  will 
inform  each  shareholder,  including  each 
Separate  Account  and  Qualified  Plan,  of 
information  necessary  for  the  meeting,' 
including  their  respective  share  of 
ownership  in  the  relevant  Portfolio. 


Each  Participating  Insurance  Company 
then  will  solicit  voting  instructions  in 
accordance  with  Rules  6e-2  and  6e- 
3(T).  as  applicable,  and  its  agreement 
with  a  Trust  concerning  participation  in 
the  relevant  Portfolio.  Shares  held  by 
Qualified  Plans  will  be  voted  in 
accordance  with  applicable  law.  The 
voting  rights  provided  to  Qualified 
Plans  with  respect  to  shares  of  the 
Portfolios  would  be  no  different  from 
the  voting  rights  that  are  provided  to 
Qualified  Plans  with  respect  to  shares  of 
funds  sold  to  the  general  public. 

30.  Applicants  further  concluded  that 
the  ability  of  the  Trusts  to  sell  shares  of 
Portfolios  directly  to  Qualified  Plans 
does  not  create  a  senior  security. 
"Senior  security"  is  defined  under 
Section  18(g)  of  the  1940  Act  to  include 
"any  stock  of  a  class  having  priority 
over  any  other  class  as  to  distribution  of 
assets  or  payment  of  dividends."  As 
noted  above,  regardless  of  the  rights  and 
benefits  of  participants  under  Qualified 
Plans,  or  contract  owners  under 
Variable  Contracts,  the  Qualified  Plans 
and  Separate  Accounts  only  have  rights 
with  respect  to  their  respective  shares  of 
the  Portfohos.  They  only  can  redeem 
such  shares  at  net  asset  value.  No 
shareholder  of  a  Portfolio  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  or 
payment  of  dividends. 

31.  Applicants  submit  that  there  are 
no  conflicts  between  the  contract 
owners  of  the  Separate  Accounts  and  of 
the  participants  under  the  Qualified 
Plans  with  respect  to  the  state  insurance 
commissioners'  veto  powers  over 
investment  objectives.  Applicants  note 
that  the  basic  premise  of  corporate 
democracy  and  shareholder  voting  is 
that  not  all  shareholders  may  agree  with 
a  particular  proposal.  Although  the 
interests  and  opinions  of  shareholders 
may  differ,  this  does  not  mean  that 
inherent  conflicts  of  interest  exist 
between  or  among  such  shareholders. 
State  insurance  commissioners  have 
been  given  the  veto  power  in 
recognition  of  the  fact  that  insurance 
companies  usually  cannot  simply 
redeem  their  separate  accounts  out  of 
one  fund  and  invest  in  another. 
Generally,  time-consuming,  complex 
transactions  must  be  undertaken  to 
accomplish  such  redemptions  and 
transfers. 

32.  Conversely,  the  trustees  of 
Qualified  Plans  or  the  participants  in 
participant-directed  Qualified  Plans  can 
make  the  decision  quickly  and  redeem 
their  interests  in  the  Portfolios  and 
reinvest  in  another  funding  vehicle 
without  the  same  regulatory 
impediments  faced  by  the  Separate 
Accounts  or,  as  is  the  case  with  most 


Qualified  Plans,  even  hold  cash  pending 
suitable  investment. 

33.  Applicants  do  not  see  any  greater 
potential  for  material  irreconcilable 
conflicts  arising  between  the  interests  of 
participants  in  the  Qualified  Plans  and 
contract  owners  of  the  Separate 
Accounts  from  future  changes  in  the 
federal  tax  laws  than  that  which  already 
exists  between  variable  annuity  contract 
owners  and  variable  life  insurance 
contract  owners.  Applicants  recognize 
that  the  foregoing  is  not  an  all  inclusive 
list,  but  rather  is  representative  of  issues 
which  they  believe  are  relevant. 
Applicants  believe  that  the  sale  of 

'shares  of  the  Portfolios  to  Qualified 
Plans  does  not  increase  the  risk  of 
material  irreconcilable  conflicts  of 
interest.  Further.  Applicants  submit  that 
the  use  of  the  Portfolios  with  respect  to 
Qualified  Plans  is  not  substantially 
dissimilar  from  the  Portfolio's 
anticipated  use.  in  that  Qualified  Plans, 
like  Variable  Contracts,  are  generally 
long-term  retirement  vehicles. 

34.  Applicants  state  that  various 
factors  have  kept  more  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts  than  currently  offer  such 
contracts.  These  factors  include  the 
costs  of  organizing  and  operating  a 
funding  medium,  the  lack  of  expertise 
with  respect  to  investment  management 
(principally  with  respect  to  stock  and 
money  market  investments),  and  the 
lack  of  name  recognition  by  the  public 
of  certain  insurers  as  investment  experts 
with  whom  the  public  feels  comfortable 
entrusting  their  investment  dollars.  Use 
of  a  Portfolio,  as  a  common  investment 
media  for  variable  contracts,  would 
reduce  or  eliminate  these  concerns. 
Mixed  and  shared  funding  also  should 
provide  several  benefits  to  variable 
contract  owners  by  eliminating  a 
significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds.  Participating  Insurance 
Companies  will  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  Wells  Fargo,  but  also  fi-om 
the  cost  efficiencies  and  investment 
flexibility  afforded  by  a  large  pool  of 
funds.  Mixed  and  shared  funding  also 
would  permit  a  greater  amount  of  assets 
available  for  investment  by  a  Portfolio, 
thereby  promoting  economies  of  scale, 
by  permitting  increased  safety  through 
greater  diversification,  or  by  making  the 
addition  of  new  Portfolios  more  feasible. 
Therefore,  making  the  Portfolios 
available  for  mixed  and  shared  funding 
will  encourage  more  insurance 
companies  to  offer  variable  contracts, 
and  this  should  result  in  increased 
competition  with  respect  to  both 
variable  contract  design  and  pricing. 


Federal  Register /Vol.  63,  No.  170 /Wednesday,  September  2,  1998 /Notices 


46821 


which  can  be  expected  to  result  in  more 
product  variation  and  lower  charges. 
Applicants  also  assert  that  the  sale  of 
shares  of  tjie  Portfolios  to  Qualified' 
Plans,  in  addition  to  the  Separate 
Accounts,  will  result  in  an  increased 
amount  of  assets  available  for 
investment  by  such  Portfolios.  This  may 
benefit  variable  contract  owners  by 
promoting  economies  of  scale,  by 
permitting  increased  safety  of 
investments  through  greater 
diversification,  and  by  making  the 
addition  of  new  Portfolios  more  feasible. 

35.  Applicants  submit  that,  regardless 
of  the  type  of  shareholder  in  a  Fund  or 
Future  Portfolio,  Wells  Fargo  is  or 
would  be  contractually  and  otherwise 
obligated  to  manage  the  Fund  or  such 
Future  Portfolio  solely  and  exclusively 
in  accordance  with  that  portfolio's 
investment  objectives,  policies  and 
restrictions  as  well  as  any  guidelines 
established  by  the  Board  of  Trustees  or 
Directors  of  such  Trust  (the  "Board"). 
Wells  Fargo  will  work  with  a  pool  of 
money  and  will  not  take  into  account 
the  identity  of  the  shareholders.  Thus, 
each  Fund  and  any  Future  Portfolio  will 
be  managed  in  the  same  manner  as  any 
other  mutual  fund. 

36.  Applicants  see  no  significant  legal 
impediment  to  permitting  mixed  and 
shared  funding.  Separate  accounts 
organized  as  unit  investment  trusts 
historically  have  been  employed  to 
accumulate  shares  of  mutual  funds 
which  have  not  been  affiliated  with  the 
depositor  or  sponsor  of  the  separate 
account.  As  noted  above.  Applicants 
assert  that  mixed  and  shared  funding 
will  not  have  any  adverse  Federal 
income  tax  consequences. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  each 
Trust,  or  Trusts,  will  consist  of  persons 
who  are  not  "interested  persons"  of 
such  Trust,  as  defined  by  Section 
2(a)(19)  of  the  1940  Act,  and  the  rules 
thereunder,  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification 
or  bona-fide  resignation  of  any  trustee  or 
trustees,  then  the  operation  of  this 
condition  will  be  suspended:  (a)  for  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  Each  Board  will  monitor  its 
respective  Trust  for  the  existence  of  any 
material  irreconcilable  conflict  between 


the  interests  of  the  contract  owners  of 
all  Separate  Accounts  and  participants 
of  all  Qualified  Plans  investing  in  such 
Trust,  and  determine  what  action,  if  any 
should  be  taken  in  response  to  such 
conflicts.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 
reasons,  including:  (a)  an  action  by  any 
state  insurance  regulatory  authority;  (b) 
a  change  in  applicable  Federal  or  state, 
insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  such  Trust  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  annuity 
contract  owners,  variable  life  insurance 
contract  owners,  and  trustees  of  the 
Plans;  (f)  a  decision  by  a  Participating 
Insurance  Company  to  disregard  the 
voting  instructions  of  contract  owners; 
or  (g),  if  applicable,  a  decision  by  a 
Qualified  Plan  to  disregard  the  voting 
instructions  of  Plan  participants. 

3.  Participating  Insurance  Companies, 
Wells  Fargo,  and  any  Qualified  Plan  that 
executes  a  participation  agreement  upon 
becoming  an  owner  of  10  percent  or 
more  of  the  assets  of  any  Portfolio 
(collectively,  the  "Participants")  will 
report  any  potential  or  existing  conflicts 
to  the  relevant  Board.  Participants  will 
be  responsible  for  assisting  the  relevant 
Board  in  carrying  out  the  Board's 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the 
relevant  Board  whenever  contract  owner 
voting  instructions  are  disregarded,  and, 
if  pass-through  voting  is  applicable,  an 
obligation  by  each  Qualified  Plan  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  Plan  participant 
voting  instructions.  The  responsibility 
to  report  such  information  and  conflicts, 
and  to  assist  the  Board,  will  be 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  participation  agreements 
with  the  Trusts,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  owners.  The  responsibility  to 
report  such  information  and  conflicts, 
and  to  assist  the  Board,  also  will  be 
contractual  obligations  of  all  Qualified 
Plans  with  participation  agreements, 
and  such  agreements  will  provide  that 
these  responsibilities  will  be  carried  out 


with  a  view  only  to  the  interests  of  Plan 
participants. 

4.  If  it  is  determined  by  a  majority  of 
a  Board,  or  a  majority  of  the 
disinterested  trustees  of  such  Board, 
that  a  material  irreconcilable  conflict 
exists,  then  the  relevant  Participant  will, 
at  its  expense  and  to  the  extent 
reasonable  practicable  (as  determined 
by  a  majority  of  the  disinterested 
trustees),  take  whatever  steps  ar^ 
necessary  to  remedy  or  eliminate  the 
material  irreconcilable  conflict,  up  to 
and  including:  (a)  withdrawing  the 
assets  allocable  to  some  or  all  of  the 
Separate  Accounts  firont  the  relevant 
Portfolio  and  reinvesting  such  assets  in 
a  different  investment  medium, 
including  another  Portfolio,  or  in  the 
case  of  insurance  company  participants 
submitting  the  question  as  to  whether 
such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners  and.  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (i.e.  annuity  contract  owners  or 
life  insurance  contract  owners  of  one  or 
more  Participating  Insurance  Company) 
that  votes  in  favor  of  such  segregation, 
or  offering  to  the  affected  contract 
owners  the  option  of  making  such  a 
change;  and  (b)  establishing  a  new 
registered  management  investment 
company  or  managed  separate  account. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  contract  owner  voting 
instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
insurer  may  be  required,  at  the  election 
of  the  relevant  Trust,  to  withdraw  such 
insurer's  Separate  Account's  investment 
in  such  Trust,  and  no  charge  or  penalty 
will  be  imposed  as  a  result  of  such 
withdrawal.  If  a  material  irreconcilable 
conflict  arises  because  of  a  Qualified 
Plan's  decision  to  disregard  Plan 
participating  voting  instructions,  if 
applicable,  and  that  decision  represents 
a  minority  posKion  or  would  preclude 
a  majority  vote,  the  Plan  may  be 
required,  at  the  election  of  the  relevant 
Trust,  to  withdraw  its  investment  in 
such  Trust,  and  no  charge  or  penalty 
will  be  imposed  as- a  result  of  such 
withdrawal.  The  responsibility  to  take 
remedial  action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  will  be  a 
contractual  obligation  of  all  Participants 
under  their  agreements  governing 
participation  in  the  Trusts,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  contract 
owners  and  Plan  participants. 
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For  purposes  of  this  Condition  4,  a 
majority  of  the  disinterested  members  of 
a  Board  will  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but,  in  no  event,  will  any  Trust 
or  Wells  Fargo  be  required  to  establish 
a  new  funding  medium  for  any  variable 
contract.  No  Participating  Insurance 
Company  will  be  required  by  this 
Condition  4  to  establish  a  new  funding 
medium  for  any  variable  contract  if  any 
offer  to  do  so  has  been  declined  by  vote 
of  a  majority  of  the  contract  owners 
materially  and  adversely  affected  by  the 
material  irreconcilable  conflict.  Further, 
no  Qualified  Plan  will  be  required  by 
this  Condition  4  to  establish  a  new 
funding  medium  for  the  Plan  if:  (a)  a 
majority  of  the  Plan  participants 
materially  and  adversely  affected  by  the 
irreconcilable  material  conflict  vote  to 
decline  such  offer;  or  (b)  pursuant  to 
documents  governing  the  Qualified 
Plan,  the  Plan  makes  such  decision 
without  a  plan  participant  vote. 

5.  A  Bond's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  will  be 
made  known  in  writing  promptly  to  all 
Participants. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  contract  owners  as 
required  by  the  1940  Act.  Accordingly, 
such  Participants,  where  applicable, 
will  vote  shares  of  the  applicable 
Portfolio  held  in  its  Separate  Accounts 
in  a  manner  consistent  with  voting 
instructions  timely  received  from 
contract  owners.  Participating  Insurance 
Companies  will  be  responsible  for 
assuring  that  each  Separate  Account 
investing  in  a  Portfolio  calculates  voting 
privileges  in  a  manner  consistent  with 
other  Participants.  The  obligations  to 
calculate  voting  privileges  as  provided 
in  the  Application  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  their  agreement  with 
the  Trusts  governing  peirticipation  in  a 
Portfolio.  Each  Participating  Insurance 
Company  will  vote  shares  for  which  it 
has  not  received  timely  voting 
instructions  as  well  as  shares  it  owns  in 
the  same  proportion  as  it  votes  those 
shares  for  which  it  has  received  voting 
instructions.  Each  Qualified  Plan  will 
vote  as  required  by  applicable  law  and 
governing  Plan  documents. 

7.  Each  Trust  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders,  and,  in 
particular,  each  Trust  will  either 
provide  for  annual  meetings  (except  to 
the  extent  that  the  Commission  may 
interpret  Section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 
with  Section  16(c)  of  the  1940  Act 


(although  the  Trust  are  not  trusts  of  the 
type  described  in  the  Section  16(c)  of 
the  1940  Act),  as  well  as  with  Section 
16(a)  of  the  1940  Act  and,  if  and  when 
applicable.  Section  16(b)  of  the  1940 
Act.  Further,  each  Trust  will  act  in 
accordance  with  the  Commission's 
interpretation  of  the  requirements  of 
Section  16(a)  with  respect  to  periodic 
elections  of  trustees  and  with  whatever 
rules  the  Commission  may  promulgate 
with  respect  thereto. 

8.  The  Trust  will  notify  all 
Participants  that  separate  account 
prospectus  disclosure  regarding 
potential  risk  of  mixed  and  shared 
funding  may  be  appropriate.  Each  Trust 
will  disclose  in  its  prospectus  that:  (a) 
shares  of  Trust  may  be  offered  to 
insurance  company  separate  accounts 
for  both  variable  annuity  and  variable 
life  insurance  contracts  and,  if 
applicable  to  Qualified  Plans;  (b)  due  to 
differences  in  tax  treatment  and  other 
considerations,  the  interests  of  various 
contract  owners  participating  in  such 
Trust  and  the  interests  of  Qualified 
Plans  investing  in  such  Trust,  if 
applicable  may  conflict;  and  (c)  the 
Trust's  Board  of  Trustees  will  monitor 
events  in  order  to  identify  the  existence 
of  any  material  irreconcilable  conflicts 
and  to  determine  what  action,  if  any, 
should  be  taken  in  response  to  any  such 
conflict. 

9.  If  and  to  the  extent  that  Rule  6e- 
2  and  Rule  6e-3(T)  under  the  1940  Act 
are  amended,  or  proposed  Rule  6e-3 
under  the  1940  Act  is  adopted,  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act,  or  the  rules 
promulgated  thereunder,  with  respect  to 
mixed  or  shared  funding,  on  terms  and 
conditions  materially  different  from  any 
exemptions  granted  in  the  Order 
requested  in  the  Application,  then  the 
Trust  and/or  Participating  Insurance 
Companies,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e-3(T),  or 
Rule  6e-3,  as  such  rules  are  applicable. 

10.  The  Participants,  at  least  annually, 
will  submit  to  the  Board  of  each  Trust 
such  reports,  materials,  or  data  as  a 
Board  reasonably  may  request  so  that 
the  trustees  of  the  Board  may  fully  carry 
out  the  obligations  imposed  upon  a 
Board  by  the  conditions  contained  in 
the  Application,  and  said  reports, 
materials,  and  data  will  be  submitted 
more  frequently  if  deemed  appropriate 
by  the  Board.  The  obligations  of  the 
Participants  to  provide  these  reports, 
materials,  and  data  to  a  Board,  when  it 
so  reasonably  requests,  will  be  a 
contractual  obligation  of  all  Participants 
under  their  agreements  governing 
participation  in  the  Portfolios. 


11.  All  reports  of  potential  or  existing 
conflicts  received  by  a  Board,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying 
Participants  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  relevant  Board  or  other 
appropriate  records,  and  such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 

12.  The  Trusts  will  not  accept  a 
purchase  order  from  a  Qualified  Plan  if 
such  purchase  would  make  the  Plan 
shareholder  an  owner  of  10  percent  or 
more  of  the  assets  of  such  Portfolio 
unless  such  Plan  executes  an  agreement 
with  the  relevant  Trust  governing 
participation  in  such  Portfolio  that 
includes  these  conditions  to  the  extent 
applicable.  A  Plan  will  execute  an 
application  containing  an 
acknowledgment  of  this  condition  at  the 
time  of  its  initial  purchase  of  shares  of 
any  Portfolio. 

Conclusion 

■ .    For  the  reasons  rummarized  above. 
Applicants  believe  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  Section  6(c),  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Johathan  Katz. 
Secretary. 
(FR  Doc.  98-23611  Filed  9-1-98;  8:45  am) 

BILUNG  CODE  80ia-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  07/07-0101] 

Borne  Investors,  Inc.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  February  26,  1997,  an  application 
was  filed  by  Borne  Investors,  Inc.  at 
8000  Maryland  Avenue,  Suite  1190,  St. 
Louis,  Missouri  63105,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1997))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
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issued  License  No.  07/07-0101  on  May 
22, 1998,  to  Bome  Investors,  Inc.  to 
operate  as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 

Dated:  August  26, 1998. 
Don  A.  Guistensen, 

Associate  Administrator  for  Investment. 
[FR  Doc.  98-23659  Filed  9-1-98;  8:45  am] 

BILUNO  CODE  802S-01-^ 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  2878] 

Shipping  Coordinating  Committee, 
Subcommittee  for  Prevention  of  Marine 
Pollution;  Notice  of  Meeting 

The  Subcommittee  for  the  Prevention 
of  Marine  Pollution  (SPMP),  a 
subcommittee  of  the  Shipping 
Coordinating  Committee  will  conduct 
an  open  meeting  on  Tuesday,  September 
22, 1998,  at  10  am  in  Room  3328  of  the 
Nassif  Federal  Building,  400  7th  Street, 
SW.,  Washington,  DC.  Members  of  the 
public  may  attend  these  meetings  up  to 
the  seating  capacity  of  the  room. 

The  meeting  is  intended  to  provide  a 
means  for  the  public  to  participate  in 
the  formulation  of  the  United  States 
input  on  a  proposal  to  develop 
international  measiues  regarding  the  use 
of  antifoulant  paints  on  ships,  which  is 
being  considered  by  the  International 
Maritime  Organization  (IMO). 

If  you  have  any  questions  please  do 
not  hesitate  to  contact  Lieutenant  Junior 
Grade  Christopher  L.  Boes,  U.S.  Coast 
Guard  Headquarters  (G-MSO-4),  2100 
2nd  Street,  SW.,  Washington,  DC 
20593-0001,  Telephone;  (202)  267- 
0713. 

Dated:  August  19, 1998. 
Susan  K.  Bennett, 

Chairman,  Shipping  Coordinating  Committee. 
(PR  Doc.  98-23579  Filed  9-1-98;  8:45  am) 
BILUNQ  COK  47ie-07-M 


DEPARTMENT  OF  STATE 
Public  Notice  No.  287S] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea, 
Working  Group  on  Fire  Protection;. 
Notice  of  Meeting 

The  U.S.  Safety  of  Ufe  at  Sea  (SOLAS) 
Working  Group  on  Fire  Protection  will 
conduct  an  open  meeting  on  Friday, 
September  18, 1998.  at  9:30  AM,  in 
room  6319  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street.  S.W., 


Washington,  DC  20593.  The  purpose  of 
the  meeting  will  be  to  prepare  for 
discussions  anticipated  to  take  place  at 
the  Forty-third  Session  of  the 
International  Maritime  Organization's 
Subcommittee  on  Fire  Protection,  to  be 
held  January  11-15, 1999. 

The  meeting  will  focus  on  proposed 
amendments  to  the  1974  SOLAS 
Convention  for  the  fire  safety  of 
commercial  vessels.  Specific  discussion 
areas  include:  Ro-ro  ferry  safety, 
comprehensive  review  of  SOLAS 
Chapter  II-2,  revision  of  the  fire  safety 
aspects  of  the  IMO  High  Speed  Craft 
Code,  fire  fighting  systems  in  machinery 
spaces,  role  of  the  human  element,  and 
prohibition  of  PFCs  in  shipboard  fire- 
extinguishing  systems. 

Members  of  the  public  wishing  to 
make  a  statement  on  new  issues  or 
proposals  at  the  meeting  are  requested 
to  submit  a  brief  summary  to  the  U.S. 
Coast  Guard  five  days  prior  to  the 
meeting. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
obtain  more  information  regw'ding  the 
meeting  of  the  SOLAS  Working  Group 
on  Fire  Protection  by  writing:  Office  of 
Design  and  Engineering  Standards, 
Commandant  (G-MSE-4),  U.S.  Coast 
Guard,  2100  Second  St.,  S.W., 
Washington,  DC  20593,  or  by  calling: 
Mr.  Bob  Markle  at  (202)  267-1444. 

Dated  August  19, 1998. 
Susan  K.  Bamett. 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc.  98-23580  Filed  9-1-98;  8:45  am) 

BHJJNO  CODE  4710-07-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Conunittee;  Transport  Airplane  and 
Engine  Issues— New  Task 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  a  new  task 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT:^ 
Stewart  R.  Miller,  Transport  Standards 
Staff  (ANM-110),  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW.,  Ronton,  WA  98055-4056;  phone 
(425)  227-1255;  fax  (425)  227-1320. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partners  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is 
Transport  Airplane  and  Engine  Issues. 
These  issues  involve  the  airworthiness 
standards  for  transport  category 
airplanes  and  engines  in  14  CFR  parts 
25,  33,  and  35  and  parallel  provisimis  in 
14  CFR  parts  121  and  135. 

The  Task 

This  notice  is  to  inform  the  public 
tiiat  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  harmonization  task: 

Pressurization  and  Pneumatic  Systems 

The  following  differeces  between  Part 
25  and  JAR  25  and  their  associated 
guidance  material  have  been  identified 
as  having  a  potentially  significant 
impact  on  airplane  design  and  cost. 

Task:  Pressurization  and  Pneumatic 
Systems.  Section  25.1438  of  the  FAR 
and  JARs  25X1436  and  25.1438 
currently  require  different  proof  and 
burst  pressure  multipliers  under 
specific  established  normal  and 
abnormal  conditions.  The  JAR  also 
distinguishes  between  high  and  low 
pressure  pneumatic  systems.  In 
harmonizing  25.1438,  consideration 
must  be  given  to  JAR  25X1436  due  to 
the  relationship  between  part  25.1438  of 
the  FAR  and  JAR  .25X1436. 

For  the  above  task  the  working  group 
is  to  review  airworthiness,  safety,  cost, 
and  other  relevant  factors  related  to  the 
specified  differences,  and  reach 
consensus  on  harmonized  part  25/JAR 
25  regulations  and  guidance  material. 

The  FAA  expects  ARAC  to  forward  its 
recommendation(s)  to  the  FAA  by  July 
31,  2000. 

ARAC  Acceptance  of  Tasks 

ARAC  has  accepted  the  tasks  and  has 
chosen  to  establish  a  new  Mechanical 
Systems  Harmonization  Working  Group. 
The  working  group  will  serve  as  staff  to 
ARAC  to  assist  ARAC  in  the  analysis  of 
the  assigned  task.  Working  group 
recommendations  must  be  reviewed  and 
approved  by  ARAC.  If  ARAC  accepts  the 
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working  group^s  resommendations,  it 
forwards  themto  the  FAA  as  ARAC 
recommendations. 

Working  Group  Activity 

The  Mechanical  Systems 
Harmonization  Working  Group  is 
expeced  to  comply  with  the  procedures 
adopted  by  ARAC.  As  part  of  the 
procedures,  the  working  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  suppporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 

■  consider  transport  airplane  and  engine 
issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  appropriate  regulatory 
documents  with  supporting  economic 
and  other  required  analyses,  and/or  any 
other  related  guidance  material  or 
collateral  documents  the  working  group 
determines  to  be  appropriate:  or,  if  new 
or  revised  requirements  or  compliance 
methods  are  not  recommended,  a  draft 
report  stating  the  rationale  for  not 
making  such  recommendations.  If  the 
resulting  recommendation  is  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  published  by  the  FAA,  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  substantive 
comments  the  FAA  receives. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 

Participation  in  the  Working  Group 

The  Mechanical  Systems 
Harmonization  Working  Group  will  be 
composed  of  technical  experts  having 
an  interest  in  the  assigned  task.  A 
working  group  member  need  not  be  a 
representative  of  a  member  of  the  full 
committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FUFTTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the 
tasks,  and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  All 
requests  to  participate  must  be  received 
no  later  than  October  5, 1998.  The 
requests  will  be  reviewed  by  the 
assistant  chair  and  the  assistant 
executive  director,  and  the  individuals 
will  be  advised  whether  or  not  the 
request  can  be  accommodated. 

Individuals  chosen  for  membership 
on  the  working  group  will  be  expected 
to  represent  their  aviation  community 


segment  and  participate  actively  in  the 
working  group  (e.g.,  attend  all  meetings, 
provide  written  comments  when 
requested  to  do  so,  etc.).  They  also  will 
be  expected  to  devote  the  resources 
necessary  to  ensure  the  ability  of  the 
working  group  to  meet  any  assigned 
deadline(s).  Members  are  expected  to 
keep  their  management  chain  advised  of 
working  group  activities  and  decisions 
to  ensure  that  the  agreed  technical 
solutions  do  not  conflict  with  their 
sponsoring  organization's  position  when 
the  subject  being  negotiated  is  presented 
to  ARAC  for  a  vote. 

Once  the  working  group  has  begun 
deliberations,  members  will  not  be 
added  or  substituted  without  the 
approval  of  the  assistant  chair,  the 
assistant  executive  director,  and  the 
working  group  chair. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public.  Meetings  of  the  Mechanical 
Systems  Harmonization  Working  Group 
will  not  be  open  to  the  public,  except 
to  the  extent  that  individuals  with  an 
interest  and  expertise  are  selected  to 
participate.  No  public  announcement  of 
working  group  meetings  will  be  made. 

Issued  in  Washington,  DC,  on  August  27, 
1998. 
Joseph  A.  Hawkins, 

Executive  Director,  Aviation  Rulemaking 

Advisory  Committee. 

(FR  Doc.  98-23632  Filed  9-1-98;  8:45  am) 

BtLUNG  CODE  4»1»-1»-«l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-98-17] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 


The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  afiect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  17, 1998. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGG- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMTS@faa.dot.gov. 

The  Petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tawana  Matthews  (202)  267-9783  or 
Terry  Stubblefield  (202)  267-7624. 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  29285. 

Petitioner:  Mr.  Peter  F.  Fichter. 

Sections  of  the  FAR  Affected:  14  CFR 
61.153(a) 

Description  of  Relief  Sought:  To 
permit  Mr.  Fichter  to  obtain  an  airline 
transport  pilot  certificate  before 
reaching  his  23rd  birthday. 

Docket  No.:  29217. 

Petitioner:  Mr.  Dwight  E.  Reber.  

Sections  of  the  FAR  Affected:  14  CFR 
21.25(a)(2)  and  133.19(a)(1). 

Description  of  Relief  Sought:  To 
permit  Mr.  Reber  to  operate  a  Russian 
military  Kamov  Ka-25  helicopter  in  the 
restricted  category  and  evaluate  it  imder 
part  133  for  market  production  test. 

Docket  No.:  29169. 
Petitioner:  Clay  Lacy  Aviation,  Inc. 
Section  of  the  FAR  Affected:  14  CFR 
135.152(a). 
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Description  of  Relief  Sought:  To 
permit  Clay  Lacy  to  operate  its 
Gulfstream  II  aircraft  under  part  135 
without  it  being  equipped  with  an 
approved  digital  flight  data  recorder. 

Dispositions  of  Petitions 

Docket  No.:  28590. 

Petitioner:  Human  Flight,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  employees, 
representatives,  or  other  volunteer 
jumpers  under  the  direction  and  control 
of  Human  Flight  to  make  Tandem 
parachute  jumps  while  wearing  a  dual- 
harness,  dual-parachute  pack  having  at 
least  one  main  parachute  and  one 
approved  auxiliary  parachute.  Grant, 
August  5, 1998,  Exemption  No.  6650A. 

Docket  No.:  28079. 

Petitioner:  General  Electric  Aircraft 
Engines. 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)(1). 

Description  of  Relief /Disposition:  To 
permit  General  Electric  Aircraft  Engines 
(GEAE)  to  obtain  export  airworthiness 
approvals  for  Class  I  products 
manufactured  under  GEAE  Production 
Certificate  No.  107  at  the  Universal 
Maintenance  Center  of  P.T.  Industri 
Pesawat  Terbang  Nurtanio  in  Bandung, 
Indonesia.  Grant,  July  16, 1998. 
Exemption  No.  6139B. 

Docket  No.:  24800. 

Petitioner:  Tennessee  Air  Cooperative, 
Inc. 

SecUons  of  the  FAR  Affected:  14  CFR 
103.1(e)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Tennessee  Air 
Cooperative,  Inc.,  to  operate  powered 
ultralight  vehicles  with  an  empty  weight 
of  up  to  350  pounds  to  accommodate 
physically  disabled  persons.  Grant,  July 
2, 1998.  Exemption  No.  5001E. 

[FR  Doc.  98-23631  Filed  9-1-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
(98-04-C-OO-CRW)  to  Impose  and  use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  the  Yeager  Airport, 
Charleston,  West  Virginia 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 


application  to  impose  and  use  the 
revenue  fixjm  a  PFC  at  Yeager  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  2, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Elonza  Turner,  Project 
Manager,  Beckley  Airports  Field  Office, 
176  Airports  Circle,  Beaver,  West 
Virginia  25813. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Timothy 
C.  Mumahan,  Assistant  Airport  Director 
for  the  Central  West  Virginia  Regional 
Airport  Authority  at  the  following 
address:  100  Airport  Road — Suite  175, 
Charleston,  West  Virginia  25311-1080. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Central  West 
Virginia  Regional  Airport  Authority 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Elonza  Turner,  Project  Manager,  Beckley 
Airports  Field  Office,  1 J6  Airports 
Circle,  Beaver,  West  Virginia,  25813  (tel 
(304)  252-6216).  The  appUcation  may 
be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  &"om  a  PFC  at 
Yeager  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  August  18,  1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Central  West  Virginia 
Regional  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  17, 
1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date:  January 

1, 1999. 
Proposed  charge  expiration  date: 

January  1,2001. 
Total  estimated  PFC  revenue: 

$1,257,285. 


Brief  description  of  proposed  projects: 
— Update  Master  Plan 
— Remodel  Restrooms  at  Terminal 

Building 
— Jetway  Modification 
— Purchase  security  computers  and 

cameras 
— Purchase  Fire  Fighting  Equipment 
— Terminal  Arpon  Expansion  (Phase  I) 
— Seal  Coat  Main  Apron  Asphalt 
— Purchase  Terminal  Chiller  Unit 
— Rehabilitate  Taxiways  B  &  C 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs: 

Part  135  charter  Operator  for  hire  to 
the  general  public  and  Part  121  charter 
Operator  for  hire  to  the  general  public. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Central 
West  Virginia  Regional  Airport 
Authority. 

"^     Issued  in  Jamaica,  New  York  on  August  26, 
1998. 

Thomas  Felix. 

Manager,  Planning  &  Programming  Branch, 
Airports  Division,  Eastern  Region. 
[FR  Doc.  98-23630  Filed  9-1-98;  8:45  am] 

BILLMG  CODE  4t10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-98-43811 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1993- 
1998  Mercedes-Benz  600  SEL 
Passenger  Cars  Are  Eligible  for 
importation  — 

AGB4CY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1993-1998 
Mercedes-Benz  600  SEL  passenger  cars 
are  eligible  for  im]}ortation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1993-1998  Mercedes- 
Benz  600  SEL  passenger  cars  that  were 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
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importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  October  2, 1998. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management.  Room  PL-401,  400 
Seventh  St.,  SW.  Washington,  DC 
20590.  [Docket  hours  are  from  10  am  to 
5  pmj. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
hasidecided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  492.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rndster. 

Qiampagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1993-1998  Mercedes-Benz  600  SEL 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  Champagne  believes  are 
substantially  similar  are  1993-1998 
Mercedes-Benz  600  SEL  passenger  cars 
that  were  manufactured  for  importation 


into,  and  sale  in,  the  United  States  and 
certified  by  their  manufacturer,  Daimler 
Benz,  A.G.,  as  conforming  to  all 
applicable  Federal  motor  vehicles  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1993-1998 
Mercedes-Benz  600  SEL  passenger  cars 
to  their  U.S.  certified  counterparts,  and 
foimd  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1993-1998  Mercedes-Benz  600  SEL 
passenger  cars,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  maimer  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1993-1998  Mercedes- 
Benz  600  SEL  passenger  cars  are 
identical  to  their  U.S.  certified 
coimterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence  *  *  M03 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
'Systems.  105  Hydraulic  Brake  Systems. 
106  Bralce  Hoses,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact.  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
207  Seating  Systems,  209  Seat  Belt 
Assemblies.  210  Seat  Belt  Assembly 
Anchorages.  212  Windshield  Retention. 
216  Roof  Crush  Resistance.  291 
Windshield  Zone  Intrusion,  and  302 
Flammabilitv  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1993-1998  Mercedes- 
Benz  600  SEL  passenger  cars  comply 
with  the  Bumper  Standard  found  in  49 
CFR  Part  581  and  with  the  Theft 
Prevention  Standard  found  in  49  CFR 
Part  541: 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/ odometer  fi-om 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 


installation  of  U.S.-model  headlamp 
assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer.     -^ 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
replacement  of  the  rear  door  locks  and 
rear  door  lock  buttons  with  U.S.-model 
components. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
and  passenger's  side  air  bags  and  knee 
bolsters  with  U.S.-model  components  if 
the  vehicles  are  not  already  so 
equipped.  The  petitioner  states  that  the 
vehicles  are  equipped  with  combination 
lap  and  shoulder  restraints  that  adjust 
by  means  of  an  automatic  retractor  and 
release  by  means  of  a  single  push  button 
at  both  front  designated  seating 
positions,  with  combination  lap  and 
shoulder  restraints  that  release  by 
means  of  a  single  push  button  at  both 
rear  outboard  designated  seating 
positions,  and  with  a  lap  belt  at  the  rear 
center  desijgnated  seating  position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  v^icles  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W„ 
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Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  493.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  August  27. 1998. 
Marilynne  Jacobs, 

DirctoT,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  98-23608  Filed  9-1-98;  8:45  ami 

BILUNG  CODE  4910-S*-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Ex  Parte  No.  552  (Sub-Na  2)] 

Railroad  Revenue  Adequacy— 1997 
Determination 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  decision. 

summary:  On  September  2, 1998,  the 
Board  served  a  decision  announcing  the 
1997  revenue  adequacy  determinations 
for  the  Nation's  Class  I  railroads.  Three 
carriers  (Illinois  Central  Railroad 
Company,  Norfolk  Southern  Railroad 
Company,  and  Soo  Line  Railroad 
Company)  are  found  to  be  revenue 
adequate. 

EFFECTIVE  DATE:  This  decision  is 
effective  September  2, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  J.  Blistein,  (202)  565-1529. 
[TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  required  to  make  an  annual 
determination  of  railroad  revenue 
adequacy.  A  railroad  wall  be  considered 
revenue  adequate  under  49  U.S.C. 
10704(a)  if  it  achieves  a  rate  of  return  on 
net  investment  equal  to  at  least  the 
current  cost  of  capital  for  the  railroad 
industry  for  1997,  determined  to  be 
11.8%  in  Railroad  Cost  of  Capital— 
1997,  STB  Ex  Parte  No.  558  (Sub-No.  1) 
(STB  served  July  20, 1998).  In  this 
proceeding,  the  Board  applied  the 
revenue  adequacy  standards  to  each 
Class  I  railroad,  and  it  found  3  carriers, 
Illinois  Central  Railroad  Company, 
Norfolk  Southern  Railroad  Company, 


and  Soo  Line  Railroad  Company,  to  be 
revenue  adequate. 

Additional  information  is  contained 
in  the  Board's  formal  decision.  To 
purchase  a  copy  of  the  full  decision, 
write  to,  call,  or  pick  up  in  person  from: 
DC  NEWS  &  DATA,  INC.,  Suite  210, 
1925  K  Street,  NW,  Washington,  DC 
20423.  Telephone:  (202)  289-4357. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
565-1695.]  The  decision  is  also 
available  on  the  Board's  internet  site, 
www.stb.dot.gov. 

Environmental  aad  Energy 
CensideratioBS 

This  action  will  not  significantly 
affect  either  the  quality  of  the  himian 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  603(b),  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  purpose 
and  effect  of  the  action  is  merely  to 
update  the  annual  railroad  industry 
revenue  adequacy  finding.  No  new 
reporting  or  other  regulatory 
requirements  are  imposed,  directly  or 
indirectly,  on  small  entities. 

Decided:  August  24. 1998. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Wiliiams, 
Secretary. 
[FR  Doc.  98-23672  Filed  9-1-98;  8:45  am] 

BILUNG  COOE  4915-Oa-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  9779,  9779(SP), 
9783, 9783(SP),  9787,  9787(SP),  9789, 
and  9789(SP) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public «nd 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information  '^ 

collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pul 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)).      ' 
Currently,  the  IRS  is  soliciting 
comments  concerning  Forms  9779, 


9779(SP),  9783,  9783(SP),  9787, 
9787(SP),  9789,  and  9789(SP), 
Electronic  Federal  Tax  Payment  System 
(EFTPS). 

DATES:  Written  comments  should  be 
received  on  or  before  November  2, 1998 
to  be  assured  of  consideration. 
AOOAESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATKIN  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instuctions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  MFORMATKM: 

Title:  Electronic  Federal  Tax  Payment 
System  (EFTPS). 

OMB  Number:  1545-1467. 

Form  Number:  Forms  9779.  9779(SP), 
9783,  9783(SP),  9787,  9787(SP),  9789, 
and  9789(SP). 

Abstract:  "These  forms  are  used  by 
business  and  individual  taxpayers  to 
enroll  in  the  Electronic  Federal  Tax 
Payment  System  (EFTPS).  EFTPS  is  an 
electronic  remittance  processing  system 
that  the  Service  uses  to  accept 
electronically  transmitted  federal  tax 
payments.  EFTPS  (1)  establishes  and 
maintains  a  taxpayer  data  base  which 
includes  entity  information  from  the 
taxpayers  or  their  banks,  (2)  initiates  the 
transfer  of  the  tax  payment  amount  from 
the  taxpayer's  bank  account,  (3) 
validates  the  entity  information  and 
selected  elements  for  each  taxpayer,  and 
(4)  electronically  transmits  taxpayer 
payment  data  to  the  IRS. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  and 
state,  local,  or  tribal  governments. 

Estimated  Number  of  Respondents: 
11,640,000. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,879,630. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
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tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  27. 1998. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
|FR  Doc.  98-23568  Filed  9-1-98;  8:45  am] 

BILUNQ  CODE  4SM-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Prosthetics 
and  Special-Disabilities  Programs; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Commitee  on  Prosthetics  and  Special- 
Disabilities  Programs  (Committee)  will 
be  held  Tuesday  and  Wednesday, 
September  1-2, 1998,  at  VA 
Headquarters,  810  Vermont  Avenue, 
NW.,  Washington,  DC.  The  September  1 
session  will  convene  at  8:00  a.m.  and 
adjourn  at  4  p.m.  in  Room  C7C  and  the 
September  2  session  will  convene  at 
8:00  a.m.  and  adjourn  at  12:00  noon  in 
Room  630.  On  the  morning  of 
September  1,  the  Committee  will  receive 
briefmgs  by  the  National  Program 
Directors  of  the  Special-Disabilities 
Programs  regarding  the  status  of  their 
activities  over  the  last  six  months.  In  the 
afternoon,  the  Committee  will  receive  a 
briefing  on  the  data  collection 
methodology  used  in  the  Report  to 
Congress  on  Maintaining  Capacity  to 
Provide  for  the  Specialized  Treatment 
and  Rehabilitative  Needs  of  Disabled 
Veterans.  On  the  morning  of  September 
2,  the  Committee  will  be  given  a  status 
report  on  the  development  of  outcome 
measures  for  the  special  disability 
programs.  The  Committee  will  finish 


with  a  discussion  on  its 
recommendations  with  input  from  VHA 
senior  manager  (Chief  Patient  Care 
Services  Officer.)  The  purpose  of  the 
Committee  on  Prosthetics  and  Special- 
Disabilities  Programs  is  to  advise  the 
Department  on  its  prosthetic  programs 
designed  to  provide  state-of-the-art 
prosthetics  and  the  associated 
rehabilitation  research,  development, 
and  evaluation  of  such  technology.  The 
Committee'also  advises  the  Department 
on  special  disability  programs  which  are 
defined  as  any  program  administered  by 
the  Secretary  to  serve  veterans  with 
spinal  cord  injury,  blindness  or  vision 
impairment,  loss  of  or  loss  of  use  of 
extremities,  deafiiess  or  hearing 
impairment,  or  other  serious 
incapacities  in  terms  of  daily  life 
functions. 

The  meeting  is  open  to  the  public.  For 
those  wishing  additional  information, 
contact  Kathy  Pessagno,  Veterans  Health 
Administration  (113),  phone  (202)  273- 
8512,  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington.  DC  20420.  Notice  of 
availability  of  the  Executive  Summary 
of  this  meeting  will  be  published  in  the 
Federal  Register  in  the  near  future. 

Dated:  August  25, 1998. 
Heyward  Bannister, 

Committee  Management  Officer. 

[PR  Doc.  98-23615  Filed  9-1-98;  8:45  am) 
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Department  of 
Education 

Fund  for  the  Improvement  of 
Postsecondary  Education — Comprehensive 
Program  (Preapplications  and 
Applications);  Notice 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.  84.1 16A;  84.116B] 

Fund  for  the  Improvement  of 
Postsecondary  Education — 
Comprehensive  Program 
(Preapplications  and  Applications); 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1999 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
such  institutions  and  other  public  and 
private  nonprofit  educational 
institutions  and  agencies. 

Deadline  for  Transmittal  of 
Preapplications:  October  22, 1998. 

Deadline  for  Transmittal  of  Final 
Applications:  March  19, 1999. 

Note:  All  applicants  must  submit  a 
preapplication  to  be  eligible  to  submit  a  final 
application. 

Deadline  for  Intergovernmental 
Review:  May  18, 1999. 

Applications  Available:  September  2, 
1998. 

Available  Funds:  The 
Administration's  request  for  the  Fund 
for  the  Improvement  of  Postsecondary 
Education  for  FY  1999  is  $22,500,000. 
Of  this  amount,  it  is  anticipated  that 
approximately  $6,500,000  will  be 
available  for  an  estimated  80  new 
awards  imder  the  Comprehensive 
Program.  The  Congress  has  not  yet 
completed  action  on  the  FY  1999 
appropriation.  The  estimates  in  this 
notice  assume  passage  of  the 
Administratioo's  request. 

Estimated  Range  of  Awards:  $15,000 
to  $150,000  per  year. 

Estimated  Average  Size  of  Awards: 
$80,000. 

Estimated  Number  of  Awards:  80. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  82,  85. 
and  86. 

Priorities 

Invitational  Priorities 

While  applicants  may  propose  any 
project  within  the  scope  of  20  U.S.C. 
1135(a),  pursuant  to  34  CFR  75.105(c)(1) 
the  Secretary  is  particularly  interested 
in  applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  an  application  that  meets  one 
or  more  of  these  invitational  priorities 


does  not  receive  competitive  or  absolute 
preference  over  other  applications: 

Invitational  Priority  1 — Projects  to 
support  new  ways  of  ensuring  equal 
access  to  postsecondary  education,  and 
to  improve  rates  of  retention  and 
program  completion,  especially  for  low- 
income  and  underrepresented  minority 
students,  whose  retention  and 
completion  rates  continue  to  lag 
disturbingly  behind  those  of  other 
groups. 

Invitational  Priority  2 — Projects  to 
improve  campus  climates  for  learning 
by  creating  an  environment  that  is  safe, 
welcoming,  and  conducive  to  academic 
growth  for  all  students. 

Invitational  Priority  3 — ^Projects  to 
support  innovative  reforms  of 
undergraduate,  graduate,  and 
professional  curricula  that  improve  not 
only  what  students  learn,  but  how  they 
leam. 

Invitational  Priority  4 — Projects  to 
make  more  productive  use  of  resources 
to  improve  teaching  and  learning;  and  to 
increase  learning  productivity — ihat  is, 
to  transform  programs  and  teaching  to 
promote  more  student  learning  relative 
to  institutional  resources  expended. 

Invitational  Priority  5 — Projects  to- 
support  the  professional  development  of 
full-and  part-time  faculty  by  assessing 
and  rewarding  effective  teaching; 
promoting  new  and  more  effective 
teaching  methods;  and  improving  the 
preparation  of  graduate  students  who 
will  be  future  faculty  members. 

Invitational  Priority  6 — Projects  to 
promote  innovative  school-college 
partnerships  and  to  improve  the 
preparation  of  K-12  teachers,  in  order  to 
enhance  students'  preparation  for, 
access  to,  and  success  in  college. 

Invitational  Priority  7— Projects  to 
disseminate  innovative  postsecondary 
educational  programs  which  have 
already  been  locally  developed, 
implemented,  and  evaluated. 

Selection  Criteria 

In  evaluating  preapplications  and 
final  applications  for  grants  under  this 
program  competition,  the  Secretary  uses 
the  following  selection  criteria  chosen 
ft'om  those  listed  in  34  CFR  75.210. 

Preapplications.  In  evaluating 
preapplications.  the  Secretary  uses  the 
following  selection  criteria: 

(a)  Need  for  project.  The  Secretary 
reviews  each  proposed  project  for  its 
need,  as  determined  by  the  following 
factors: 

(1)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(2)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 


to  be  carried  out  by  the  proposed 
project. 

(b)  Significance.  The  Secretary 
reviews  each  proposed  project  for  its 
sigriificance,  as  determined  by  the 
following  factors: 

(1)  The  potential  contribution  of  the 
proposed  project  to  Increased 
knowledge  or  understanding  of 
educational  problems,  issues,  or 
effective  strategies. 

(2)  The  extent  to  which,  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies. 

(3)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be    ' 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(4)  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings. 

(c)  Quality  of  the  project  design.  The 
Secretary  reviews  each  proposed  project 
for  the  quality  of  its  design,  as 
determined  by  the  extent  to  which  the 
design  of  the  proposed  project  is 
appropriate  to,  and  will  successfully 
address,  the  needs  of  the  target 
population  or  other  identified  needs. 

(d)  Quality  of  the  project  evaluation. 
The  Secretary  reviews  each  proposed 
project  for  the  quality  of  its  evaluation, 
as  determined  by  the  extent  to  which 
the  evaluation  will  provide  guidance 
about  effective  strategies  suitable  for 
replication  ot  testing  in  other  settings. 

Final  Applications.  In  evaluating  final 
applications,  the  Secretary  uses  the 
following  selection  criteria: 

(a)  Need  for  the  project.  The  Secretary 
reviews  each  proposed  project  for  its 
need,  as  determined  by  the  following 
factors: 

(1)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(2)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(b)  Significance.  The  Secretary 
reviews  each  proposed  project  for  its 
significance,  as  determined  by  the 
following  factors: 

(1)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  understanding  of 
educational  problems,  issues,  or 
effective  strategies. 

(2)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to.  existing  strategies. 


Federal  Register /Vol.  63,  No.  170 /Wednesday,  September  2,  1998/Notices 


46831 


(3)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(4)  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings. 

(c)  Quality  of  the  project  design.  The 
Secretary  reviews  each  proposed  project 
for  the  quality  of  its  design,  as 
determined  by  the  following  factors: 

(1)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(2)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(3)  The  extent  to  which  the  design  for 
implementing  and  evaluating  the 
proposed  project  will  result  in 
information  to  guide  possible 
replication  of  project  activities  or 
strategies,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(d)  Quality  of  the  project  evaluation. 
The  Secretary  reviews  each  proposed 
project  for  the  quality  of  its  evaluation, 
as  determined  by  the  following  factors: 

(1)  The  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings. 

(2)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(3)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(d)  The  quality  of  the  management 
plan.  The  Secretary  reviews  each 
proposed  project  for  the  quality  of  its 
management  plan,  as  determined  by  the 
plan's  adequacy  to  achieve  the 
objectives  of  the  proposed  project  on 
time  and  within  budget,  including 
clearly  defined  responsibilities. 


timelines,  and  milestones  for 
accomplishing  project  tasks. 

(e)  Quality  of  project  personnel.  The 
Secretary  reviews  each  proposed  project 
for  the  quality  of  project  personnel  who 
will  carry  out  the  proposed  project,  as 
determined  by  the  following  factors: 

(1)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disabihty. 

(2)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(0  Adequacy  of  resources.  The 
Secretary  reviews  each  proposed  project 
for  the  adequacy  of  its  resources,  as 
determined  by  die  following  factors: 

(1)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(2)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(3)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project. 

(4)  The  adequacy  of  support, 
including  facilities,  equipment, 
supplies,  and  other  resources,  from  the 
applicant  organization  or  the  lead 
applicant  organization. 

(5)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

For  preapplications  (preliminary 
applications)  and  final  applications 
(applications),  the  Secretary  gives  equal 
weight  to  each  of  the  selection  criteria. 
Within  each  of  these  criteria,  the 
Secretary  gives  equal  weight  to  each  of 
the  factors. 

For  Applications  or  Information 
Contact:  Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE),  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW,  Room  3100, 
ROB-3,  Washington,  DC  20202-5175. 
Telephone:  (202)  358-3041  to  order 
applications;  or  (202)  708-5750, 
between  the  hours  of  8  a.m.  and  5  p.m.. 


Eastern  time,  Monday  through  Friday, 
for  information.  Individuals  may  also 
request  applications  by  submitting  the 
name  of  the  competition,  their  name, 
and  postal  mailing  address  to  the  e-mail 
address  FIPSE@ED.GOV.  Individuals 
may  obtain  the  application  text  from 
Internet  address  http://www.ed.gov/ 
offices/OPE/FIPSE/.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339,  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate      — 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  view  these  documents  in 
text  copy  only  on  an  electronic  bulletin 
board  of  the  Department.  Telephone: 
(202)  219-1511  or.  toll  free,  at  1-800- 
222-4922.  The  documents  are  located 
uYider  Option  G — Files/Announcements, 
Bulletins,  and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  113S-1135a- 
3. 

Dated:  August  27, 1998. 
David  A.  Louganecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  98-23605  Filed  9-1-98:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21, 27, 29,  and  91 

[Docket  No.  FAA-9S-4390;  Notice  No.  98- 
12] 

RIN2120-AG53 

Flight  Plan  Requirements  for 
Helicopter  Operations  Under 
Instrument  Flight  Rules 

AGENCY:  Federal  Aviation   - 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NFRM). 

SUMMARY:  The  FAA  proposes  to  amend 
the  general  operating  rules  pertaining  to 
flight  plan  requirements  for  flight  by 
helicopters  under  instrument  flight 
rules  (IFR)  by  revising  the  alternate 
airport  weather  planning  requirements, 
the  weather  minima  necessary  to 
designate  an  airport  as  an  alternate  on 
an  IFR  flight  plan,  and  the  fuel 
requirements  for  helicopter  flight  in  IFR 
conditions.  This  proposed  rule  is 
needed  because  current  rules  discourage 
helicopter  operations  under  instrument 
flight  rules  in  marginal  weather 
conditions.  This  proposed  rule  would 
increase  safety  by  allowing  helicopter 
operators  access  into  the  IFR  system 
commensurate  with  the  unique  flight 
characteristics  of  helicopters. 
DATES:  Comments  must  be  received  on 
or  before  October  2, 1998. 
ADDRESSES:  Comments  on  this  proposed 
rulemaking  may  be  delivered  or  mailed, 
in  duplicate,  to:  U.S.  Depwrtment  of 
Transportation  Dockets,  Docket  No. 
FAA-98-4390,  400  Seventh  St..  SW. 
Rm.  Plaza  401.  Washington.  DC  20590. 
Comments  may  also  be  sent 
electronically  to  the  followring  internet 
address:  9-NPRM-CMTS@faa.dot.gov. 
Comments  may  be  filed  and/or 
examined  in  Room  Plaza  401  between 
10  a.m.  and  5  p.m.  weekdays,  except 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Wallace,  General  Aviation 
Commercial  Division  (AFS-804),  Flight 
Standards  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591; 
telephone  (202)  267-3771. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  inlhis  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  relating  to  the 
environmental,  energy,  economic. 


federalism,  or  economic  impact  that 
might  result  from  adopting  the 
proposals  in  this  notice  are  also  invited. 
Comments  must  identify  the  regulatory 
docket  or  notice  number  and  be 
submitted  in  duplicate  to  the  Rules 
Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  rulemaking,  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  both  before  and  after 
the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Late-filed 
comments  v\nll  be  considered  to  the 
extent  practicable.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  98-4390." 
The  postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  the  NPRM 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  202-321-3339),  the 
Government  Printing  Office's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661).  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  (telephone:  80O- 
FAA-ARAC). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avT/ 
arm/nprm/nprm.htm  or  the  Government 
Printing  Office's  webpage  at  http:// 
www.access.gpo.gov/nara  for  access  to 
recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  mail  by  submitting  a  request 
to  the  Federal  Aviation  Administration. 
Office  of  Rulemaking.  ARM-1.  800 
Independence  Avenue.  SW. 
Washington.  DC  20591.  or  by  calling 
(202)  267-9677.  Commimications  must 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  futiu*  NPRM's 
should  request  from  the  FAA's  Office  of 
Rulemaking  a  copy  of  Advisory  Circular 
No.  11-2A.  Notice  of  Proposed 
Rulemaking  Distribution  System,  that 
describes  the  application  procedure. 


I.  Background 

Unique  IFR  Flight  Capabilities  of 
Helicopters 

The  current  IFR  flight  plan  filing  rules 
were  issued  to  provide  safe  landing 
weather  minima  in  IFR  conditions  for 
airplanes  operating  under  IFR.  Apart 
from  the  distinction  in  §91.167 
concerning  the  amount  of  fuel  a 
helicopter  must  carry  versus  the  fuel  an 
airplane  must  carry,  flight  planning 
requirements,  including  alternate 
airport  weather  minima,  are  the  same 
for  airplanes  and  helicopters  even 
though  the  operating  characteristics  of 
these  aircraft  are  quite  different. 

Helicopters  fly  shorter  distances  at 
slower  speeds  than  large  airplanes,  and 
generally  remain  in  the  air  for  shorter 
periods  between  landings.  Therefore,  a 
helicopter  is  less  likely  to  fly  into 
unanticipated,  unknown  or  unforecast 
weather.  The  relatively  short  duration  of 
the  typical  helicopter  flight  leg  means 
that  the  departure  weather  and  the 
helicopter's  destination  weather  are 
likely  to  be  within  the  same  weather 
system. 

Current  Helicopter  Instrument  Flight 
Rules 

Section  91.169  of  title  14  of  the  Code 
of  Federal  Regulations  (CFR)  requires 
that,  unless  otherwise  authorized  by  air 
traffic  control  (ATC),  each  person  filing 
an  instrument  flight  rule  (IFR)  flight 
plan  must  include,  among  other  things, 
an  alternate  airport  designation,  unless 
the  exceptions  in  §  91.169  (b)  are  met. 
These  exceptions  specify  that  a  person 
need  not  designate  an  alternate  airport 
on  an  IFR  flight  plan  if  14  CFR  part  97 
prescribes  a  standard  instrument 
approach  procedure  for  the  first  airport 
of  intended  landing  and,  for  at  least  1 
hour  before  and  1  hour  after  the 
estimated  time  of  arrival  at  that  airport, 
weather  reports  or  forecasts  indicate 
that  the  ceiling  will  be  at  least  2,000  feet 
above  the  airport  elevation  and  the 
visibility  will  be  at  least  3  statute  miles. 

In  addition,  §91.169  (c)(1)  states  that 
unless  otherwise  authorized  by  the 
Administrator,  no  person  may  include 
an  alternate  airport  in  an  IFR  flight  plan 
unless  the  current  weather  forecast 
indicates  that,  at  the  estimated  time  of 
arrival  at  the  alternate  airport,  the 
ceiling  and  visibility  will  be  at  or  above 
the  following  weather  minima:  At 
airports  for  which  an  instrument 
approach  procedure  has  been  published 
in  14  CFR  part  97,  the  alternate  minima 
specified  in  that  procedure  or,  if  none 
are  specified,  for  precision  approach 
procedures,  a  ceiling  of  600  feet  and 
visibility  of  2  statute  miles;  for 
nonprecision  approach  procedures,  a 
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ceiling  of  800  feet  and  visibility  of  2 
statute  miles.  Section  91.169  (c)  (2) 
states  that  if  no  instrument  approach 
procedure  for  the  alternate  airport  has 
been  published  in  14  CFR  part  97,  the 
ceiling  and  visibility  minima  are  those 
that  allow  descent  from  the  minimum 
enroute  altitude  (MEA),  approach,  and 
landing  under  basic  VFR. 

In  addition,  to  fly  under  IFR 
conditions,  a  person  operating  a  civil 
aircraft  must  comply  with  the  IFR  fuel 
requirements  of  §91.167.  Section  91.167 
requires  that  an  aircraft  must  carry 
enough  fuel  (considering  weather 
reports  and  forecasts  and  weather 
conditions)  to — (1)  complete  the  flight 
to  the  first  airport  of  intended  landing. 
(2)  fly  from  that  airport  to  the  alternate 
airport,  and  (3)  fly  after  that  for  45 
minutes  at  normal  cruising  speed  or,  for 
helicopters,  fly  after  that  for  30  minutes 
at  normal  cruising  speed. 

Section  91.167  (b)  specifies  that  the 
requirement  to  have  sufficient  fuel  to  fly 
to  the  alternate  airport  does  not  apply  if 
14  CFR  part  97  prescribes  a  standard 
instrument  approach  procedure  for  the 
first  airport  of  intended  landing  and.  for 
at  least  1  hour  before  and  1  hour  after 
the  estimated  time  of  arrival  at  that 
airport,  weather  reports  or  forecasts 
indicate  that  the  ceiling  will  be  2.000 
feet  above  the  airport  elevation  and  the 
visibility  will  be  at  least  3  statute  miles. 

Helicopter  Visual  Flight  Rules 

In  contrast  to  IFR  flight  minima,  a 
helicopter  operator  may  fly  VFR  in  Class 
G  airspace  clear  of  clouds  if  flying  at  a 
speed  that  allows  the  pilot  adequate 
opportunity  to  see  any  afr  traffic  or 
obstruction  in  time  to  avoid  a  collision 
(14  CFR  91.155  (b)(1)).  In  Classes  C  and 
D  airspace,  and  in  Class  E  airspace 
below  10.000  feet  mean  sea  level  (MSL). 
VFR  flight  is  not  permitted  in  an 
aircraft,  including  a  helicopter,  when 
the  flight  visibility  is  less  than  three 
statute  miles  and  the  distance  from  the 
clouds  is  less  than  500  feet  below,  1.000 
feet  above,  or  2,000  feet  horizontal  (14 
CFR  91.155  (a)).  In  Class  B  airspace, 
VFR  flight  is  permitted  where  a 
helicopter  is  clear  of  clouds  with  three 
miles  flight  visibility.  Section  91.157 — 
Special  VFR  Weather  Minimums,  allows 
special  VFR  operations  under  other 
weather  minima  and  requirements  than 
those  allowed  by  §  91.155.  As  a  result, 
a  helicopter  may  operate  under  VFR  in 
weather  conditions  that  would 
otherwise  preclude  the  operator  from 
filing  an  IFR  flight  plan  under  §  91.169 
because  the  alternate  weather  minima 
criteria  cannot  be  met.  Often,  IFR- 
equipped  and  certified  helicopters  are 
safely  flown  by  IFR-rated  pilots  under 
VFR  in  weather  that  might  be 


characterized  as  marginal  VFR. 
Although  such  operations  are  permitted, 
the  FAA  would  prefer  to  make  the 
benefits  of  IFR  operation  available  to 
helicopters  that  would  otherwise  fly  in 
marginal  VFR  conditions.  Therefore,  the 
FAA  is  proposing  to  revise  the  weather 
minima  for  the  designation  of  alternate 
airports  to  allow  helicopter  operators  to 
take  advantage  of  the  IFR  system.  In 
addition,  the  FAA  is  proposing  to  revise 
the  fuel  reserve  requirements  for 
helicopter  flight  into  IFR  conditions. 

The  FAA  is  proposing  to  change  the 
weather  criteria  in  §91. 167(b)(2)  for 
determining  whether  a  helicopter 
operating  in  IFR  conditions  must  carry 
enough  fuel  to  fly  from  the  first  airport 
of  intended  landing  to  an  alternate 
airport.  Currently,  additional  fuel  to  fly 
to  an  alternate  airport  need  not  be 
carried  if  part  97  prescribes  a  standard 
instrument  approach  and  if,  for  at  least 
one  hour  before  and  one  hour  after  the 
estimated  time  of  arrival,  the  ceiling  is 
at  least  2,000  feet  above  airport 
elevation  and  the  visibility  is  at  least  3 
statute  miles.  Under  proposed 
§  91.167(b)(2),  a  helicopter  operator 
would  not  have  to  carry  additional  fuel 
to  fly  from  the  first  airport  of  intended 
landing  to  an  alternate  airport  if — (1) 
part  97  prescribes  a  standard  instrument 
approach  procedure  for  that  airport;  (2) 
weather  reports  or  forecasts,  or  any 
combination  of  them,  indicate  that,  at 
the  estimated  time  of  arrival  and  for  1 
hour  after  the  estimated  time  of  arrival, 
the  ceiling  would  be  at  least  1,000  feet 
above  the  airport  elevation,  or  400  feet 
above  the  lowest  approach  minima;  and 
(3)  the  visibility  would  be  at  least  2 
statute  miles.  "Thus,  the  proposed 
rewrite  of  §  91.167  would  change  the 
existing  requirements  for  helicopter 
operations  in  two  ways.  First,  it  would 
eliminate  the  current  requirement  that 
weather  reports  or  forecasts  indicate 
that  certain  weather  minima  exist  for  at 
least  1  hour  before  th^  estimated  time  of 
arrival.  Second,  although  the  FAA 
proposes  to  retain  a  requirement  that 
weather  forecasts  or  reports  indicate 
that  certain  weather  minima  exist  at  the 
estimated  time  of  arrival  and  for  1  hour 
after  the  estimated  time  of  arrival,  those 
ceiling  and  visibility  minima  would  be 
reduced. 

Under  §  91.169  (b)(2),  the  FAA  is 
proposing  to  change  the  existing 
requirement  that  each  person  filing  an 
IFR  flight  plan  must  include  an  alternate 
airport  unless  part  97  prescribes  ceiling 
and  visibility  reports  for  at  least  1  hour 
before  and  1  hour  after  the  estimated 
time  of  arrival.  The  proposal  would 
eliminate  the  current  requirement  that 
weather  reports  or  forecasts  indicate 
that  certain  weather  minima  exist  for  at 


least  1  hour  before  the  estimated  time  of 
arrival.  The  proposal  would  also  reduce 
the  requirements  that  the  ceiling  be  at 
least  2,000  feet  above  airport  elevation 
with  visibility  at  least  3  statute  miles  to 
requirements  for  a  ceiling  of  1,000  feet 
above  airport  elevation,  or  400  feet 
above  the  lowest  approach  minima 
(whichever  is  higher),  with  visibility  at 
least  2  statute  miles. 

As  to  situations  involving  flight  to 
airports  for  which  an  instnmient 
approach  procedure  has  been  published 
for  part  97,  the  proposed  rule  would 
revise  §  91.169  (c)(1)  to  reduce  the 
alternate  airport  weather  minima  for 
helicopter  flight  plan  filing  purposes  as 
follows:  (1)  for  precision  approaches, 
ceiling  400  feet  and  visibility  of  1 
statute  mile,  but  never  lower  than  the 
approach  to  be  flown,  and  (2)  for  non- 
precision  approaches,  ceiling  of  600  feet 
and  visibility  1  statute  mile,  but  never 
lower  than  the  approach  to  be  flown. 

Safety  Benefits  of  IFR  Operation 

Aircraft  operating  under  IFR  are  part 
of  the  national  IFR  system,  which 
includes  the  air  traffic  monitoring  and 
control  structure.  This  system  assures 
that  both  pilots  and  air  traffic 
controllers  know  where  the  aircraft  is 
and  can  work  together  to  avoid  hazards 
and  complete  the  flight  safely.  In 
addition,  immediate  assistance  is 
available  in  the  event  of  an  emergency. 
Accident  data  collected  by  the  National 
Transportation  Safety  Board  (NTSB) 
shows  that  weather-related  accidents 
occur  far  more  frequently  under  VFR 
than  IFR.  Between  1987  and  1996.  a 
total  of  275  weather-related  helicopter 
accidents  occurred.  202  during  flights 
for  which  no  VFR  flight  plan  had  been 
filed,  and  68  during  flights  for  which  a 
VFR  flight  plan  had  been  filed.  During 
this  same  period,  only  five  weather- 
related  helicopter  accidents  occurred 
during  flights  for  which  an  IFR  plan  had 
been  filed.  The  NTSB  data  strongly 
suggest  that  helicopter  flights  conducted 
under  IFR  are  less  likely  to  have 
weather-related  accidents  than 
helicopter  flights  conducted  under  VFR 
flight  plans  or  those  conducted  without 
a  flight  plan. 

In  1988,  the  NTSB  published  a  report, 
entitled  "Commercial  Emergency 
Medical  Service  Helicopter  Operations." 
which  was  initiated  because  the 
accident  rate  for  EMS  operations  was 
twice  the  rate  experienced  by  part  135 
on-demand  helicopter  operations  and 
one  and  one-half  times  the  rate  for  all 
turbine-powered  helicopters.  The  NTSB 
determined  that  marginal  weather  and 
inadvertent  flight  into  instrument 
meteorological  conditions  (IMC)  were 
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the  most  serious  hazards  that  EMS 
helicopters  encounter.  The  report  states: 

The  Board  believes  that  ahhough  the  IFR 
system  is  not  designed  optimally  for  IFR 
helicopters  and  that  the  nature  of  the  EMS 
helicopter  mission  further  complicates  this 
problem,  the  safety  advantages  offered  by  IFR 
helicopters  flown  by  current  and  proficient 
pilots  are  great  enough  that  EMS  programs 
should  seriously  consider  obtaining  this 
capability. 

The  NTSB  also  made  the  following 
observations: 

Due  to  their  speed  and  endurance,  tixed- 
wing  aircraft  can  fly  to  their  destination,  fly 
another  100  miles  to  an  alternate  airport,  and 
then  fly  45  minutes  at  cruise  with  little 
difficulty— the  capability  called  for  by  the 
IFR  alternate  airport  requirements.  A 
helicopter,  however,  would  have  difficulty 
meeting  these  requirements;  it  is  a  relatively 
slow  aircraft  with  limited  endurance  due  to 
its  high  fuel  consumption.  Thus,  the  IFR 
alternate  airport  requirements  are  one  major 
reason  why  many  EMS  helicopter  programs 
are  reluctant  to  invest  in  IFR-capable  aircraft 
and  pilots. 

The  Safety  Board  believes  there  is  merit  in 
the  argument  that  the  current  alternate 
airport  requirements,  while  appropriate  for 
airplanes,  are  overly  restrictive  for 
helicopters;  in  the  case  of  EMS  helicopters, 
the  restrictions  coupled  with  the  lower  VFR 
minimums  applicable  to  these  operations, 
result  mainly  in  discouraging  the  wider  use 
of  IFR-capable  helicopters. 

Thus,  the  FAA  believes  that  lowering 
the  alternate  airport  weather  minima  for 
IFR  niing  purposes  will  encourage 
helicopter  operators  to  use  the  IFR 

system  and  reduce  the  number  of 
weather-related,  VFR  accidents. 

Anticipated  Secondary  Benefits  of  IFR 
Operation 

In  addition  to  the  safety  benefits 
discussed  above,  this  proposed 
rulemaking  is  expected  to  result  in 
certain  environmental  and  economic 
benefits.  Environmental  benefits  may 
result  because  IFR  flights  generally  are 
conducted  at  higher  altitudes  and 
therefore  create  less  overflight  sound 
than  VFR  helicopter  flights  in  marginal 
weather  conditions.  Similarly, 
enhancing  helicopter  access  to  the  IFR 
system  is  expected  to  result  in  increased 
utilization  of  existing  IFR-certified  and 
equipped  helicopters,  thereby  yielding 
economic  benefits  in  terms  of  greater 
returns  on  investment,  and  more 
efficient  use  of  equipment,  time  and 
other  resources.  Economic  costs  and 
benefits  are  discussed  below  under 
"Economic  Evaluation  Summary." 

History  of  This  Rulemaking 

Over  the  past  15  years,  there  have 
been  specific  recommendations  from 
industry,  and  from  joint  efforts  of  the 
FAA  and  industry  regarding  regulatory 


changes  to  safely  expand  helicopter 
access  to  the  IFR  system.  The  FAA  has 
been  addressing  these  reconunendations 
by  working  with  industry  to  identify 
regulations  that  prevent  safe  helicopter 
operations  in  the  IFR  environment. 

In  1975,  the  FAA  issued  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
29,  which  authorizes  the  Administrator 
to  approve  the  carriage  in  IFR 
operations  of  less  than  the  45  minutes, 
but  not  less  than  the  30  minutes,  of 
additional  fuel  reserve  required  by 
§91.23  (c)  (now  91.167(a)(3))  and  to 
issue  approvals  for  limited  IFR 
operations  for  certain  transport  category 
rotorcraft  that  are  certified  to  only 
operate  under  VFR.  In  1979,  the  FAA 
undertook  the  Rotorcraft  Regulatory 
Review  Program  (44  FR  3250;  Jan.  15, 
1979),  which  was  a  comprehensive 
review  of  rotorcraft  operations  and 
certification. 

In  an  NPRM  issued  March  13, 1985 
(50  FR  10144),  the  FAA  proposed  to 
amend  §91.23  (now  §91.167)  to  reduce 
the  fuel  reserve  requirement  for 
helicopters  fixim  45  minutes  to  30 
minutes,  the  ceiling  requirement  for 
helicopters  from  2,000  feet  to  1,000  feet, 
and  the  visibility  requirement  for 
helicopters  fit)m  3  miles  to  1  mile.  No 
changes  were  proposed  to  §  91.83  (now 
§  91.169).  As  the  FAA  stated  in  the 
preamble  to  the  NPRM,  the  basis  for  the 
proposed  reductions  was  that  a 
helicopter  has  the  unique  ability  to 
reduce  airspeed  safely  on  approach  to  as 
low  as  40  knots,  and  is  therefore 
provided  reduced  visibility  minima  in 
part  97.  The  proposal  went  on  to  say 
that  because  the  helicopter,  with  its 
reduced  minima,  has  a  better  probability 
of  completing  the  flight  to  the  plaimed 
destination  it  should  be  allowed  a 
reduced  fuel  reserve.  In  the  1985  NPRM, 
the  FAA  also  stated  that  it  had  gained 
sufficient  experience  with  operations 
under  SFAR  No.  29  to  conclude  that 
reducing  the  required  fuel  reserve 
would  not  decrease  the  level  of  safety. 

On  November  7, 1986  (51  FR  40692). 
the  FAA  published  a  final  rule  which 
adopted  the  proposal  imder  §  91.23  to 
reduce  the  fuel  reserve.  The  FAA  did 
not,  however,  adopt  the  proposal  to 
reduce  the  ceiling  and  visibility  minima 
because  a  report  entitled  "Weather 
Deterioration  Models  Applied  to 
Alternate  Airport  Criteria  (Report  No. 
DOT/FAA/RD  81/92  (September  1981) 
had  stated  that  "any  reduction  in 
alternate  airport  requirements  should  be 
offset  by  limiting  the  duration  of  the 
flight  for  which  the  reduced 
requirements  apply"  (p.  4-1).  The 
findings  in  that  report,  however,  were 
preliminary,  and  in  the  17  years  that 
have  passed  since  it  was  issued,  the 


FAA's  experience  with  helicopter  IFR 
flight  plan  filing  criteria  indicates  that 
the  preliminary  concern  for  reduced 
helicopter  ceiling  and  visibility  minima 
was  over  emphasized. 

In  1982,  the  United  States  Army 
adopted  reduced  IFR  alternate  airport 
weather  planning  minima  and  alternate 
airport  selection  criteria  for  both 
helicopters  and  airplanes.  The  Army's 
criteria  of  a  ceiling  400  feet  above  the 
weather  planning  minimum  required  for 
the  approach  to  be  flown,  and  visibility 
one  mile  greater  than  the  weather 
planning  minimum  required  for  the 
approach  to  be  flovm  has  been  used  for 
over  16  years  and  thousands  of  flight 
hours  with  no  mishap  associated  with 
weather  planning  criteria.  The  U.S. 
Army's  experience  demonstrates  that 
reducing  helicopter  ceiling  and 
visibility  minima  for  IFR  flight  planning 
results  in  a  level  of  safety  equivalent  to 
the  current  rule  and  offers  greater 
operational  flexibility  for  helicopter 
operators. 

In  August  1993,  a  workshop 
conducted  by  the  FAA  with  industry, 
called  the  Extremely  Low  Visibility 
Instnunent  Rotorcraft  Approaches 
(ELVIRA)  Workshop,  resulted  in  a  list  of 
"Ten  Most  Wanted"  changes  (see 
"Extremely  Low  Visibility  IFR 
Rotorcraft  Approach  (ELVIRA) 
Operational  Concept  Development. 
Final  Report,"  Report  No.  DOT/FAA/ 
RD-94/1.I.  (March  1994)).  The 
imprioritized  list  of  10  desired  IFR 
system  enhancements  included 
"Rotorcraft  Specific  Minima"  for 
determining  Uie  need  for,  and 
availability  of,  alternate  airports  for 
flight  plan  filing  purposes  (  ELVIRA 
report,  p.  3). 

Since  rotorcraft  are  for  the  most  part 
range-limited,  their  destination  airport 
and  alternate  airport  will  most  likely  be 
in  the  same  air  mass  and  consequently 
will  have  similar  weather.  In  the 
ELVIRA  final  report  (p.  34),  the  FAA 
noted  that  the  ourent  regulations  result 
in  a  "severe  penalty  in  the  productivity 
of  hehcopters  operating  under  IFR."  In 
addition,  the  FAA  observed  that  "with 
certain  weather  conditions  it  is  often 
impossible  for  the  helicopter  operator  to 
gain  access  to  the  current  IFR  system, 
while  VFR  flight  is  allowed.  *  *  * 
[Cjhanging  this  [the  alternate  airport 
minimums]  to  400-1  for  a  [helicopter] 
precision  approach  and  600-1  for  a 
[helicopter]  non-precision  approach 
procedure,  will  enable  many  more 
[helicopter]  IFR  operations  to  take  place 
while  maintaining  the  same  level  of 
safety"  (pp.  34-35). 

On  February  23, 1995.  Helicopter 
Association  International  (HAI) 
petitioned  the  FAA  for  an  exemption 
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from  §91.169  (c)(l){i),  which  provides 
that  alternate  airport  minima  for  a 
precision  approach  are  a  ceiling  of  600 
feet  and  visibility  of  2  statute  miles.  The 
petition  asked  the  FAA  to  allow  lower 
alternate  airport  weather  minima  for  IFR 
flight  planning. 

On  April  24. 1996.  HAI  filed  an 
amendment  to  its  petition  for  exemption 
from  §  91.169  (c)(l)(i),  proposing,  in 
part,  to  limit  operations  under  the 
requested  exemption  to  those  conducted 
by  certain  operators  named  in  the 
amended  petition.  The  stated  purpose  of 
this  amendment  was  the  further 
"accumulation  of  data  to  prove  the 
operational  safety  of  the  use  of  such 
minimums."  In  addition,  the  FAA  has 
received  13  other  petitions  requesting 
amendments  to  §§  91.169  and  91.167  to 
allow  helicopter  operations  with 
reduced  alternate  weather  requirements. 

The  FAA's  action  on  this  NPRM 
responds  to  the  petitions  for  exemptiofi 
from  HAI  and  odiers.  With  the 
publication  of  this  NPRM,  the  FAA  is 
closing  the  docket  on  HAI's  petition  for 
exemption,  and  on  the  petitions 
submitted  by  HAI  and  others  for  various 
amendments  to  §§  9i:i69  and  91.167 
and  related  regulations. 

ARAC  Working  Group  Recommendation 

The  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  was  established  by 
the  FAA  to  provide  industry 
information  and  expertise  during  the 
rulemaking  process.  In  October  1991,  an 
IFR  Fuel  Reserve  Working  Group  of  the 
ARAC,  General  Aviation  Operations 
Issues,  was  assigned  the  task  to 
"evaluate  the  advantages  and 
disadvantages  of  revising  the  fuel 
reserve  requirements  for  flight  under 
instrument  flight  rules"  (56  FR  51744; 
Oct.  15, 1991).  Later  the  working  group 
also  evaluated — (1)  the  advantages  and 
disadvantages  of  revised  precision  and 
non-precision  instrument  approach 
minima  and  alternate  weather  minima, 
considering  the  operational  capability  of 
the  helicopter  to  decelerate  before  and 
during  arrival  at  the  Decision  Height  or 
Minimum  Descent  Altitude,  including 
circling  approaches;  and  (2)  whether  or 
not  this  capability  reduces  risk  and  the 
probability  of  a  missed  approach  and 
the  need  to  proceed  to  an  alternate  and 
meet  the  resulting  regulatory  alternate 
fuel  requirement.  The  working  group, 
which  consisted  of  representatives  from 
helicopter  associations,  helicopter 
manufacturers,  helicopter  pilot 
associations,  helicopter  operators,  and 
government  agencies,  met  numerous 
times  between  January  1992  and 
October  1997.  This  proposed  rule  is 
based  on  ARAC's  reconunendation  that 


was  submitted  to  the  FAA  in  November 
1997. 

In  their  document,  ARAC 
recommended  that  the  FAA  revise  the 
weather  minima  used  to  determine 
whether  carriage  of  additional  fuel  to 
reach  an  alternate  airport  is  needed 
when  flying  in  IFR  conditions. 
Specifically,  ARAC  suggested  revising 
paragraph  (b)(2)  of  §  91.167— Fuel 
requirements  for  flight  in  IFR 
conditions,  to  state  that:  "*   *  *  weather 
reports  or  prevailing  weather  forecast  or 
combination  of  them  indicate  *  *  *  for 
helicopters,  at  the  estimated  time  of 
arrival,  the  ceiling  will  be  1.000  feet 
above  the  airport  elevation  or  400  feet 
above  the  lowest  approach  minima, 
whichever  is  higher;  and  *  *  *  at  the 
estimated  time  of  arrival,  the  visibility 
will  be  at  least  2  statute  miles."  The 
ARAC's  suggested  revisions  would 
create  different  ceiling  and  visibility 
criteria  for  helicopters  (as  opposed  to 
those  for  airplanes),  and  would  also 
change  the  requirement  that  those 
ceiling  and  visibility  criteria  be  in  effect 
for  at  least  1  hour  before  and  1  hour 
after  the  estimated  time  of  arrival. 

ARAC  also  recommended  that  IFR 
flight  plan  requirements  for  helicopters 
be  amended  by  revising  the  alternate 
airport  weather  planning  requirements 
and  weather  minima  necessary  when 
designating  an  alternate  airport  on  an 
IFR  flight  plan.  ARAC  suggested  that  the 
FAA  revise  paragrapFr(b)  of  §  91.169 — 
IFR  flight  plan:  Information  required,  to 
state  that,  if  14  CFR  part  97  prescribes 
".  .  .  a  standard  instrument  approach 
procedure  for  the  first  airport  of 
intended  landing  and  the  weather 
reports  or  prevailing  weather  forecast  or 
combination  of  them  indicate  .  .  .for 
helicopters,  at  the  estimated  time  of 
arrival,  the  ceiling  will  be  at  least  1.000 
feet  above  the  airport  or  heliport 
elevation  or  400  feet  above  the  lowest 
approach  minima, 'whichever  is  higher; 
and  ...  at  the  estimated  time  of  arrival, 
the  visibility  will  be  at  least  2  statute 
miles." 

Under  §  91.169  (c).  ARAC  again 
suggested  creating  different  IFR 
alternate  weather  minima  for 
helicopters  pterforming  precision  and 
nonprecision  approaches  (as  opposed  to 
those  for  airplanes).  The  new  criteria 
would  apply  when  it  would  be 
necessary  to  include  an  alternate  airport 
in  an  IFR  flight  plan.  Ceiling  and 
visibility  conditions  at  the  alternate 
airport  would  be  for  "ciurent  prevailing 
weather  forecasts  ...  at  the  estimated 
time  of  arrival"  (when  no  instrument 
approach  procedure  has  been  specified 
in  14  CFR  part  97  for  an  alternate 
airport).  The  helicopter  minima 
recommended  by  ARAC  are  as  follows. 


For  a  "precision  approach  procedure 
...  for  helicopters.  (c]eiling  400  feet 
and  visibility  1  statute  mile"  and  for  a 
"nonprecision  approach  procedure  .  .  . 
for  helicopters,  [cleiling  600  feet  and 
visibility  1  statute  mile." 

The  FAA  agrees  with  most  of  ARAC's 
recommendations,  except  the 
elimination  of  the  requirement  under 
§  §  91.167  (b)(2)  and  91.169  (b)  that 
weather  report  and  forecast  data  be  in 
effect  for  1  hour  after  the  estimated  time 
of  arrival.  The  FAA  is  proposing  to  keep 
that  requirement.  See  "Discussion  of 
Proposed  Rule"  below 

IL  Discussion  of  the  Proposed  Rule 

Based  largely  on  ARAC's 
recommendations,  the  FAA  proposes  to 
amend  the  general  operating  rules 
pertaining  to  flight  plan  requirements 
for  flight  by  helicopters  under  IFR  by 
revising  the:  (1)  alternate  airport 
weather  plaiuiing  requirements;  (2) 
weather  minima  necessary  to  designate 
an  airport  as  an  alternate  on  an  IFR 
flight  plan;  and  (3)  fuel  requirements  for 
helicopter  flight  into  IFR  conditions. 

The  proposal  reflects  the  differences 
in  operational  characteristics  between 
airplanes  and  helicopters  by 
maintaining  the  current  requirements 
for  airplanes  while  reducing  the  forecast 
ceiling  and  visibility  minima  for 
helicopters.  Under  the  FAA's  proposed 
§91.167  (b),  fuel  requirements  for 
helicopter  flights  to  an  alternate  airport 
in  IFR  conditions  would  not  apply  to 
helicopters  if  weather  reports  or 
forecasts,  or  any  combination  of  them, 
indicate  that,  at  the  estimated  time  of 
arrival  and  for  1  hour  after  estimated 
time  of  arrival  at  the  intended 
destination,  the  ceiling  will  be  1.000 
feet  above  the  airport  elevation  or  400 
feet  above  the  lowest  approach  minima 
and  the  visibility  will  be  at  least  2 
statute  miles.  As  discussed  above  (under 
"ARAC  Working  Group 
Recommendation"),  in  its  November 
1997  submission  to  the  FAA.  ARAC 
recommended  that  the  §91.167  (b)(2) 
weather  criteria  be  applicable  at  the 
estimated  time  of  arrival.  The  FAA, 
however,  proposes  that  the  weather 
criteria  be  applicable  at  the  estimated 
time  of  arrival  and  for  1  hoiu  after  the 
estimated  time  of  arrival.  Because 
weather  can  change  suddenly  and 
unexpectedly,  the  FAA  believes  that 
this  extra  margin  of  safety  is  necessary. 
The  FAA  specifically  requests  public 
conunent  on  whether  this  requirement 
would  be  reasonable. 

The  FAA  also  proposes  to  revise  the 
requirements  for  helicopter  filing  IFR 
flight  plans  under  §  91.169  (b)  so  that  an 
alternate  airport  designation  would  not 
be  required  on  an  IFR  flight  plan  for 
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helicopters  using  standard  instrument 
approach  procedures  if  weather  reports 
or  forecasts,  or  any  combination  of 
them,  indicate  that,  at  the  estimated 
time  of  arrival  and  for  1  hour  after  the 
estimated  time  of  arrival  at  the  intended 
destination,  the  ceiling  will  be  at  least 
1,000  feet  above  the  airport  elevation,  or 
400  feet  above  the  lowest  approach 
minima,  whichever  is  higher,  and  the 
visibility  will  be  at  least  2  statute  miles. 
As  with  the  amendment  of  §  91.167 
(b)(2)  (discussed  above),  ARAC 
recommended  that  the  §  91.169  (b) 
weather  criteria  be  applicable  at  the 
estimated  time  of  arrival.  However,  the 
FAA  is  proposing  that  weather  criteria 
be  applicable  at  the  estimated  time  of 
arrival  and  for  1  hour  after  the  estimated 
time  of  arrival.  Again,  the  FAA  believes 
that  this  extra  margin  of  safety  is 
necessary,  but  specifically  requests 
public  comment  on  whether  this 
requirement  would  be  reasonable. 

In  addition,  the  proposed  rule  would 
revise  §  91.169(c)  to  reduce  the  alternate 
airport  weather  minima  for  helicopter 
IFR  flight  plan  filing  purposes  as 
follows:  (1)  for  precision  approach 
procedures,  a  ceiling  of  400  feet  and 
yisibility  of  1  statute  mile,  but  never 
lower  than  the  published  minima  for  the 
approach  to  be  flown;  and  (2)  for  non- 
precision  approach  procedures,  a  ceiling 
of  600  feet  and  visibility  of  1  statute 
mile,  but  never  lower  than  the 
published  minima  for  the  approach  to 
be  flown. 

The  FAA  is  also  proposing  to  remove 
"Special  Federal  Aviation  Regulation 
(SFAR)  No.  29-4— Limited  IFR 
Operations  of  Rotorcraft"  from  14  CFR 
parts  21  and  91,  and  notes  referencing 
it  from  14  CFR  parts  27  and  29.  This 
action  is  being  taken  because  the  SFAR 
does  not  include  the  proposed 
provisions  for  alternate  airport  weather 
planning  minima  and  weaUier 
minimum  necessary  to  designate  an 
airport  as  an  alternate;  therefore,  if  this 
proposal  is  adopted  as  final,  SFAR  No. 
29-4  would  no  longer  be  necessary.  The 
FAA  has  not  issued  any  approvals 
under  SFAR  No.  29-4  in  recent  years 
and  believes  that  all  approvals 
previously  issued  have  either  been 
surrendered  or  revoked,  or  have 
terminated.  While  the  FAA  does  not 
know  of  any  operators  that  would  be 
adversely  impacted  by  the  removal  of 
SFAR  No.  29-4,  the  agency  specifically 
requests  comments  from  operators  that 
believe  they  would  be. 

Aside  from  the  substantive 
amendments  described  above,  the  FAA 
is  also  proposing  to  issue  these 
amendments  in  clear,  easy  to  follow 
language.  This  is  discussed  below  under 


"HI.  Plain  Language  in  Government 
Writing." 

in.  Plain  Language  in  Government 
Writing 

In  response  to  the  White  House 
Commission  on  Aviation  Safety  and 
Security's  recommendation  that  the 
FAA's  regulations  should  be  simplified 
and,  as  appropriate,  rewritten  in  plain 
English  (Recommendation  1.4;  Final 
Report  to  President  Clinton,  February 
12, 1997),  as  well  as  the  June  1, 1998, 
Presidential  Memorandum  on  "Plain 
Language  in  Government  Writing,"  the 
FAA  has  attempted  to  make  the 
proposed  regulatory  text  for  §§  91.167 
and  91.169  as  easy  to  follow  as  possible. 
Under  §  91.167,  paragraph  (a)  does  not 
contain  any  new  requirements,  but 
would  be  clarified  by  moving  the 
exception  clause  to  paragraph  (a)(2), 
which  it  modifies.  Section  91.169  (a)(2) 
does  not  contain  any  new  requirements, 
but  would  be  clarified  by  moving  the 
exception  clause  to  the  beginning  of  the 
sentence  to  make  it  consistent  with 
§  91.167  (a)(2).  In  addition,  the  FAA  has 
made  one  minor  clarification  to  the 
airplane  flight  planning  provisions  in 
§§  91.167(b)(2)  and  91.169(b)  by  adding 
the  word  "for"  before  the  phrase  "1 
hour  after"  to  make  it  consistent  with 
the  helicopter  flight  planning 
provisions. 

The  FAA  is  setting  forth  the  proposed 
revisions  to  §§91.167  (b)  and  91.169  (b) 
and  (c)  in  two  formats,  tabular  and 
narrative  (each  containing  the  same 
proposed  new  requirements).  The  FAA 
specifically  requests  comments  on 
whether  the  amendments  set  forth  in 
this  NPRM  are  in  clear  language,  and 
whether  the  tabular  or  narrative  format 
in  §  91.167  (b)  and  91.169  (b)  and  (c)  is 
preferable.  Only  one  format  will  be 
adopted  at  the  final  rule  stage. 

IV.  Economic  Evaluatipn  Summary 

This  proposed  rule  is  not  considered 
a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  is  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  The  proposed  rule  is  not 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  Feb.  26, 1979). 

Both  the  executive  and  legislative 
branches  of  government  recognize  that 
economic  considerations  are  an 
important  factor  in  establishing 
regulations.  Executive  Order  12866, 
signed  by  President  Clinton  on 
Septembisr  30, 1993,  requires  Federal 
agencies  to  assess  both  the  costs  and 
benefits  of  proposed  regulations  and, 
recognizing  that  some  costs  and  benefits 


are  difficult  to  quantify,  propose  or 
adopt  regulations  only  upon  a  reasoned 
determination  that  the  benefits  of  each 
regulation  justify  its  costs.  In  addition, 
the  Regulatory  Flexibility  Act  of  1980 
requires  Federal  agencies  to  determine 
whether  or  not  proposed  regulations  are 
expected  to  have  a  significant  economic 
impact  on  a  substantial  nximber  of  small 
entities,  and,  if  so,  examine  feasible 
regulatory  alternatives  to  minimize  the 
economic  burden  on  small  entities. 
Finally,  the  Office  of  Management  and 
Budget  directs  agencies  to  assess  the 
effects  of  proposed  regulations  on 
international  trade. 

This  section  of  the  preamble 
summarizes  the  FAA's  economic  and 
trade  analyses,  findings,  and 
determinations  in  response  to  these 
requirements.  The  complete  economic 
and  trade  analyses  are  contained  in  the 
docket  (see  "Addresses"  above). 

Benefits 

There  are  some  non-quantifiable 
benefits  that  can  be  attributed  to  this 
proposed  rulemaking,  such  as  the 
reduction  in  the  level  of  aircraft  noise 
experienced  by  individuals  on  the 
ground  when  helicopters  fly  at  higher 
altitudes.  These  benefits  are  difficult  to 
accurately  measure,  and  are  discussed 
in  qualitative  terms.  Other  benefits  are 
more  quantifiable  and  are  derived  from 
the  reduction  of  the  number  of  fatal  and 
serious  accidents  that  occur  in  marginal 
weather  conditions.  The  estimated 
reduction  in  the  number  of  accidents  is 
due  to  the  increased  level  of  safety 
afforded  pilots  that  fly  IFR.  These 
benefits  are  classified  as  quantitative. 

Qualitative  Benefits 

Due  to  the  lack  of  feasible  alternatives 
to  VFR,  during  periods  of  marginal  or 
inclement  weather  conditions,  a 
helicopter  operator  often  will  forsake 
the  IFR  system  because  he  or  she  is 
unable  to  meet  the  flight  plan 
requirements  and  criteria  for  specifying 
an  alternate  airport.  As  such,  the 
helicopter  operator  will  fly  either  VFR 
or  Special  VFR  at  lower  altitudes.  By 
flying  at  lower  altitudes,  third  peirty 
costs  (increased  level  of  aircraft  noise), 
are  experienced  by  individuals  on  the 
ground. 

All  noise  has  the  potential  to  annoy 
because  of  interference  with  speech, 
sleep,  work,  or  other  activities;  however, 
aircraft  noise  is  a  function  of  aircraft 
altitude,  and  noise  or  sound  energy  can 
be  reduced  by  increasing  the  flight 
altitude.  Therefore,  by  providing  the 
opportunity  to  increase  the  altitude  of  a 
helicopter's  flight  during  IMC 
(instrument  meteorological  conditions), 
the  proposed  rule  would  help  to  reduce 
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the  sound  energy  on  the  ground 
generated  by  that  helicopter.  For 
example,  if  a  helicopter  flying  VFR  at 
250  feet  above  ground  level  (AGL)  in 
marginal  weather  conditions  is  able  to 
fly  IFR  at  4,000  feet  AGL  in  the  same 
marginal  weather  conditions,  the 
reduction  in  soimd  energy  is  24  dB, 
which  represents  a  decrease  to  less  than 
one-hundredth  the  level  of  sound 
intensity  experienced  by  third  parties 
on  the  ground. 

Another  benefit  of  this  NPRM  that  is 
difficult  to  quantify  is  reducing  the 
opportunity  cost  of  upper  management 
time.  Opportunity  cost  is  a  forward- 
looking  view  of  costs  that  are  forgone  by 
not  putting  a  firm's  resources  to  its 
highest  use.  Due  to  the  high  level  of 
concern  many  companies  have 
regarding -the  safety  of  their  senior 
executives,  the  safe  operation  of  their 
corporate  helicopter  receives  a  high 
priority.  As  such,  during  periods  of 
marginal  or  adverse  weather  conditions 
most  corporate  operations  are  canceled 
rather  than  attempt  to  fly  VFR  under 
those  conditions.  A  portion  of  the 
opportunity  cost  can  be  measured  by  the 
lost  productivity  associated  with  the 
extra  time  involved  by  senior  executives 
using  alternate  forms  of  transportation, 
such  as  automobiles.  With  the  average 
annual  chief  executive  compensation  at 
$2.3  milhon,  an  hour  delay  could 
amount  to  as  much  as  $1,100,  not 
including  the  salaries  of  other  senior 
executives  traveling  with  the  chief 
executive,  or  the  cost  of  the  helicopter 
and  pilot  sitting  idle  due  to  marginal  or 
adverse  weather  conditions.  By  enabling 
more  helicopter  pilots  to  operate  imder 
IFR  in  marginal  weather  conditions, 
these  opportunity  costs  could  be 
avoided. 

Quantitative  Benefits 

The  quantitative  benefits  of  this 
proposed  rulemaking  are  derived  from  a 
potential  reduction  in  weather-related 
accidents.  Weather-related  accidents  are 
a  common,  serious  type  of  accident 
experienced  by  helicopter  operators,  but 
this  type  of  accident  can  be  prevented 
by  erdianced  helicopter  operator  access 
into  the  IFR  system.  The  FAA  believes 
that  the  proposed  rule  will  result  in  a 
level  of  safety  equivalent  to  the  current 
rule  and  offer  greater  operational 
flexibility  for  helicopter  operators.  The 
FAA  bases  this  on  the  U.S.  Army's 
experience  of  no  mishaps  over  the  past 
16  years  associated  with  weather 
planning  criteria  resulting  from  reduced 
helicopter  ceiling  and  visibility  minima 
for  IFR  flight  planning. 

In  this  analysis,  the  FAA  used  data 
involving  helicopter  accidents  where 
weather  was  a  cause  or  factor  over  a  10- 


year  period  from  1987  to  1996.  The  data 
used  was  obtained  from  the  National 
Transportation  Safety  Board  (NTSB) 
database.  The  most  recent  accidents  that 
occurred  in  1997  are  still  under  review, 
and  thus  no  data  from  1997  is  used  in 
this  analysis. 

Since  1987,  there  have  been  a  total  of 
275  helicopter  accidents  where  weather 
was  a  cause  or  factor  of  the  accident. 
The  total  includes  202  accidents 
involving  VFR  flight  without  a  flight 
plan  filed,  68  accidents  where  a  VFR 
flight  plan  was  filed,  and  five  accidents 
where  a  IFR  flight  plan  was  filed.  The 
202  accidents  involving  VFR  flight  is 
approximately  40  times  greater  than  the 
five  accidents  that  occurred  under  an 
IFR  flight  plan.  In  addition,  the  68 
accidents  where  VFR  flight  plans  were 
filed  is  approximately  14  times  greater 
than  the  five  in  IFR  operation.  When  the 
202  accidents  are  added  to  the  68 
accidents,  the  result  is  a  total  of  270 
accidents,  which  represents 
approximately  98  percent  of  all  the 
accidents  that  occurred  when  weather 
was  a  cause  or  factor.  These  statistics 
suggest  the  potential  safety  benefits  of 
flying  IFR  in  IMC. 

Of  all  helicopter  flights  flown, 
approximately  10  percent  are  performed 
under  an  IFR  flight  plan.  As  such,  the 
number  of  accidents  flying  IFR  would 
be  expected  to  be  approximately  10 
percent  of  the  total  accidents,  or  28 
accidents.  However,  of  the  275 
helicopter  accidents  where  weather  was 
a  cause  or  factor  of  the  accident,  instead 
of  28  accidents,  only  five  accidents 
occiured  under  an  IFR  flight  plan. 
Because  the  actual  number  of  accidents 
(five)  is  approximately  18  percent  of  the 
expected  niunber  of  accidents  (28),  this 
information  suggests  that  IFR  flight  is 
safer  than  VFR  flight  when  marginal 
weather  conditions  are  present. 

When  the  fatalities  sustained  while 
flying  with  no  flight  plan  (74)  are  added 
to  the  fatalities  sustained  while  flying 
with  a  VFR  flight  plan  (63),  the  result  is 
137  fatal  injuries.  That  represents  a 
fatality  rate  more  than  five  times  the  27 
fotal  injiuies  sustained  under  an  IFR 
flight  plan.  Similarly,  when  serious 
injuries  sustained  while  flying  with  no 
flight  plan  (32)  are  added  to  the  serious 
injuries  sustained  while  flying  with  a 
VFR  flight  plan  (24),  the  result  is  56, 
compared  to  only  one  serious  injury 
sustained  in  IFR  flight.  In  aggregate,  the 
fatal  and  serious  injuries  that  occurred 
when  no  IFR  flight  plan  was  filed  is 
approximately  seven  times  those  that 
occurred  under  an  IFR  flight  plan.  The 
FAA  is  aware  that  even  though  weather 
was  a  cause  or  contributing  &ctor  in  all 
of  these  accidents,  this  proposed 
rulemaking  would  not  have  prevented 


all  of  these  accidents  or  injuries; 
however,  the  data  suggest  that  IFR  flight 
is  safer  than  VFR  fli^  when  marginal 
weather  conditions  are  present. 

In  16  of  the  270  accidents  involving 
VFR  flight,  ii)  addition  to  weather  being 
a  cause  or  contributing  factor,  the  pilot- 
in-command  had  instrument  ratings  for 
helicopters,  or  for  helicopters  and 
airplanes.  Although  the  weather  minima 
for  the  destination  airport  is  not  known, 
the  FAA  believes  that  with  the  revised 
weather  minima  provided  by  the 
proposal,  the  pilots  with  instrument 
ratings  could  have  taken  advantage  of 
positive  air  traffic  control  services  (such 
as  obstacle  avoidance)  and  flown  IFR 
However,  due  to  the  uncertainty 
regarding  the  weather  at  the  destination 
airports,  the  FAA  recognizes  that  all  16 
of  these  accidents  may  not  have  been 
avoided.  Therefore,  the  FAA  applied  the 
same  percentage  described  above 
regarding  the  expected  and  actual 
accidents  under  IFR  (5/28  =  18%)  where 
weather  was  a  cause  or  factor  of  the 
accident  and  determined  that  three  of 
the  16  accidents  (16  x  18%  =  3)  would 
not  have  been  avoided  if  this  proposed 
rulemaking  had  been  in  effect. 

To  determine  the  potential  benefits 
that  would  result  from  this  proposed 
rule,  the  FAA  estimated  the  average 
costs  associated  with  all  the  injuries  and 
fatalities  sustained  in  the  16  accidents 
involving  VFR  flight  where  the  pilot-in- 
command  had  instrument  ratings  for 
helicopters.  A  critical  economic  value  of 
$2.7  million  and  $518,000  was  applied 
to  each  human  fatality  and  serious 
injury,  respectively.  "This  computation 
resulted  in  an  estimate  of  approximately 
$53  million  in  casualty  costs.  Also,  the 
value  of  the  destroyed  aircraft  was 
estimated  to  be  $7  million.  If  this 
rulemaking  helps  prevent  80  percent  of 
these  injuries  and  fatalities  that  resulted 
from  16  accidents,  the  expected 
potential  safety  benefits  over  the  next  10 
years  would  be  approximately  $48 
million  ($34  million,  discounted). 

Ck>sts 

The  proposed  rule  would  not  impose 
any  additional  equipment,  training,  or 
other  cost  to  the  aviation  industry. 
Therefore,  the  FAA  beUeves  there  is  no 
apparent  compliance  cost  associated 
with  the  proposed  rule.  However,  the 
FAA  solicits  comments  regarding  the 
plausibility  and  extent  of  the  adverse 
impacts  on  operators  bum 
implementation  of  the  proposed  rule. 

Comparison  of  Costs  and  Benefits 

The  NPRM  would  not  place  any 
additional  requirements  on  the  aviation 
industry.  Therefore,  there  are  no 
compliance  costs  associated  with  the 
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proposed  rule.  Qualitative  benefits  from 
the  pi^osed  rule  would  come  from 
reducing  the  level  of  aircraft  noise 
experienced  by  individuals  on  the 
ground  and  from  cost  savings  asisociated 
with  reducing  transportation  time  for 
high-level  corporate  executives.  The 
quantitative  benefits  come  from  a 
potential  reduction  in  accidents  by 
enabling  more  helicopter  pilots  to 
operate  under  IFR  in  marginal  weather 
conditions.  Over  the  next  10  years,  the 
estimated  safety  benefit  of  the  proposed 
rule  could  be  $48  million,  or  $34 
million,  present  value.  Therefore,  the 
FAA  has  determined  that  the  proposed 
rule  is  cost  beneficial. 

V.  Initial  Regulatory  Flexibility 
Assessment 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  as  amended,  was  enacted  by 
Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  that  whenever  an  agency 
publishes  a  general  notice  of  proposed 
rulemaking,  an  initial  regulatory 
flexibility  analysis*identifying  the 
economic  impact  on  small  entities,  and 
considering  alternatives  that  may  lessen 
those  impacts  must  be  conducted  if  the 
proposed  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  rule  will  impact 
entities  operating  under  14  CFR  part  91. 
The  FAA  believes  there  is  no 
compliance  cost  associated  with  the 
proposed  rule.  Therefore,  the  FAA 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities; 
however,  the  FAA  solicits  comments 
from  operators  that  feel  they  would  be 
negatively  impacted  from 
implementation  of  the  proposed  rule. 

VI.  International  Trade  Impact 
Statement 

This  proposed  rule  is  not  expected  to 
impose  a  competitive  disadvantage  to 
either  U.S.  air  carriers  doing  business 
abroad  or  foreign  air  carriers  doing 
business  in  the  United  States.  This 
assessment  is  based  on  the  fact  that  this 
proposed  rule  would  not  impose 
additional  costs  on  either  U.S.  or  foreign 
air  carriers.  This  proposal  would  have 
no  effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  would  it  affect  the  sale  of 
United  States  aviation  products  or 
services  in  foreign  countries. 


VII.  Unfunded  Mandates  Reform  Act 
Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
govenmients,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  proposed  rule  does  not  contain 
any  Federal  intergovernmental  or 
private  sector  mandate;  therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

VIII.  Federalism  Implications 

The  proposed  regulations  would  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  proposed  regulation  would  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment. 

IX.  Environmental  Analysis 

FAA  Order  1050.  ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  (EA)  or 


environmental  impact  statement  (EIS). 
In  accordance  with  FAA  Order  1050.1D, 
Appendix  4  paragraph  4(j),  regulations, 
standards  and  exemptions  (excluding 
those,  which  if  implemented  may  cause 
a  significant  impact  on  the  human 
environment)  qualify  for  a  categorical 
exclusion.  The  FAA  proposes  that  this 
rule  qualifies  for  a  categorical  exclusion 
because  no  significant  impacts  to  the 
environment  are  expected  to  result  from 
its  finalization  or  implementation.  In 
accordance  with  FAA  Order  1050.1D, 
paragraph  32,  the  FAA  proposes  that 
there  are  no  extraordinary 
circumstances  warranting  preparation  of 
an  environmental  assessment  for  tbis 
proposed  rule. 

It  is  expected  that  the  proposed  rule 
would  increase  the  safety,  but  not 
change  the  number  of  helicopter 
operations  conducted  in  the  United 
States.  In  particular,  changes  in 
instrument  flight  rules  (IFR)  applied  to 
helicopter  flight  requirements  would 
result  in  helicopters  flying  at  higher 
altitudes  during  instrument 
meteorological  conditions  (IMC)  with 
less  associated  ground  level  noise. 
During  visual  meteorological 
conditions,  helicopters  are  expected  to 
continue  to  operate  as  they  do  currently 
under  visual  flight  rules.  These  changes 
in  operating  rules  pertaining  to  flight 
plans  and  friel  for  flights  by  helicopters 
operating  under  IFR  are  not  expected  to 
result  in  any  adverse  environmental 
effects  since  there  should  be  no  adverse 
change  in  the  noise  levels  currently 
experienced  in  the  human  and  natural 
environment,  and  no  adverse  additional 
impacts  on  biological,  cultural  or 
aesthetic  resources.  Introduction  of 
exotic  species  is  not  expected  to  be 
influenced  by  the  proposed  rule,  and 
neither  would  air  quality,  freshwater 
supplies  nor  the  practice  of  traditional 
belief  systems  in  natural  environments. 

Comments  relating  to  the  proposed 
categorical  exclusion  or  to  any 
environmental  impacts  that  might  result 
from  adopting  this  rule  are  invited. 

X.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507 
(d)),  there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

List  of  Subjects 

14  CFR  Part  21 

Aircraft,  Aviation  safety,  Exports, 
Imports,  Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  27 

Aircraft,  Aviation  safety. 
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14  CFR  Part  29 

Aircraft,  Aviation  safety. 
14  CFR  Part  91 

Aircraft,  Airports^  Aviation  safety. 
The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  proposes  to  amend  parts  21,  27,  29, 
and  91  of  the  Federal  Aviation 
Regulations  (14  CFR  parts  21,  27,  29, 
and  91)  as  follows: 

PART  21— CERTIRCATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7572;  49  U.S.C. 
106(g),  40105.  40113,  44701-44702,  44707, 
44709,  44711,  44713,  44715,  45303. 

SFARNo.29-4    [Removed] 

2.  Part  21  is  amended  by  removing 
Special  Federal  Aviation  Regulation 
(SFAR)  No.  29-4— Limited  IFR 
Operations  of  Rotorcraft. 

PART  27— AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

3.  The  authority  citation  for  Part  27 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704. 

SFAR  No.  2»-4— Editorial  note    [Removed] 

4.  Part  27  is  amended  by  removing  the 
Editorial  Note  for  Special  Federal 
Aviation  Regulation  No.  29-4. 

PART  29— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

5.  The  authority  citation  for  Part  29 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113.  44701- 
44702,  44704. 

SFAR  No.  29-4— Editorial  note    [Removed] 

6.  Part  29  is  amended  by  removing  the 
Editorial  Note  for  Special  Federal 
Aviation  Regulation  (SFAR)  No.  29-4. 

PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

7.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1156,  40103, 
40113,  40120,  44101,  44111.  44701.  44709, 
44711,  44712,  44715,  44716.  44717.  44722. 
46306.  46315, 46316,  46504,  46506-46507, 
47122, 47508, 47528-47531,  articles  12  and 
29  of  the  Convention  on  International  Civil 
Aviation  (61  stat  1180). 

SFAR  No.  28-4    [Removed] 

8.  Part  91  is  amended  by  removing 
Special  Federal  Aviation  Regulation 
(SFAR)  No.  29-4. 

.  Section  91.167  is  revised  to  read  as 
set  forth  below.  The  revision  is 
displayed  in  two  formats  (all-narrative 
and  partially  tabular),  each  containing 
the  same  information,  so  the  public  can 
comment  on  which  format  is  preferable. 

Option  1 — All-Narrative  Format 

f  91.167    Fuel  requirements  for  flight  In  IFR 
conditions. 

(a)  No  person  may  operate  a  civil 
aircraft  in  IFR  conditions  unless  it 
carries  enough  fuel  (considering 
weather  reports  and  forecasts  and 
weather  conditions)  to — 

(1)  Complete  the  flight  to  the  first 
airport  of  intended  landing; 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  fly  from  that  airport 
to  the  alternate  airport;  and 

(3)  Fly  after  that  for  45  minutes  at 
normal  cruising  speed  or,  for 
helicopters,  fly  after  that  for  30  minutes 
at  normal  cruising  speed. 


(b)  Paragraph  (a)(2)  of  this  section 
does  not  apply  if  part  97  of  this  chapter 
prescribes  a  standard  instrument 
approach  procedure  for  the  first  airport 
of  intended  landing,  and  the  weather 
reports  or  forecasts,  or  any  combination 
of  them,  indicate  the  following: 

(1)  For  airplanes.  For  at  least  1  hour 
before  and  for  1  hour  after  the  estimated 
time  of  arrival,  the  ceijing  will  be  at 
least  2,000  feet  above  the  airport 
elevation  and  the  visibility  will  be  at 
least  3  statute  miles. 

(2)  For  helicopters.  At  the  estimated 
time  of  arrival  and  for  1  hour  after  the 
estimated  time  of  arrival,  the  ceiling 
will  be  1,000  feet  above  the  airport 
elevation,  or  400  feet  above  the  lowest 
approach  minima,  whichever  is  higher, 
and  the  visibility  will  be  at  least  2 
statute  miles. 

Option  2 — Partially  Tabular  Format 

f  91.167    Fuel  requirements  lor  flight  in  IFR 
conditions. 

(a)  No  person  may  operate  a  civil 
aircraft  in  IFR  conditions  unless  it 
carries  enough  fuel  (considering 
weather  reports  and  forecasts  and 
weather  conditions)  to — 

(1)  Complete  the  flight  to  the  first 
airport  of  intended  landing; 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  fly  from  that  airport 
to  the  alternate  airport;  and 

(3)  Fly  after  that  for  45  minutes  at 
normal  cruising  speed  or,  for 
helicopters,  fly  after  that  for  30  minutes 
at  normal  cruising  speed. 

(b)  Paragraph  (a)(2)  of  this  section 
does  not  apply  if  part  97  of  this  chapter 
prescribes  a  standard  instrument 
approach  procedure  for  the  first  airport 
of  intended  landing  and  the  weather  is 
as  described  in  the  following  table: 


The  weather  reports  and/or  prevailing  weather  forecast 


IfKlicate  that  the  ceiling  will  t>e 


And  the  visibiity  wiU  t>e 


For  airplanes:  for  at  least  one  hour  t>efore  and  for  one 

hour  after  the  ETA. 
For  helicopters:  at  the  ETA  and  for  one  hour  after  the 

ETA. 


At  least  2000  feet  above  airport  elevation 


At  least  1000  feet  atx>ve  airport  elevation,  or  400  feet 
at>ove  the  lowest  approach  minima,  whichever  Is 
higher. 


At  least  3  statute  miles. 
At  least  2  statute  mUes. 


10.  Section  91.169  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  to 
read  as  set  forth  below.  The  revisions 
are  displayed  in  two  formats  (all- 
narrative  and  partially  tabular),  each 
containing  the  same  information,  so  the 
public  can  comment  on  which  format  is 
preferable. 


Option  1 — All-Narrative  Format 

§91.169    IFR  flight  plan:  information 
required. 

(a)  Information  required.  Unless 
othervtrise  authorized  by  ATC,  each 
person  filing  an  IFR  flight  plan  shall 
include  in  it  the  following  information: 

(1)  Information  required  under 
§91.153(a)  of  this  part; 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  alternate  airport. 


(b)  Paragraph  (a)(2)  of  this  section 
does  not  apply  if  part  97  of  this  chapter 
prescribes  a  standard  instrument 
approach  procedure  for  the  first  airport 
of  intended  landing  and  the  weather 
reports  or  forecasts,  or  any  combination 
of  them,  indicate  the  following: 

(1)  For  airplanes.  For  at  least  1  hour 
before  and  for  1  hour  after  the  estimated 
time  of  arrival,  the  ceiling  will  be  at 
least  2,000  feet  above  the  airport 
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elevation  and  the  visibility  will  be  at 
least  3  statute  miles. 

(2)  For  helicopters.  At  the  estimated 
time  of  arrival  and  for  1  hour  after  the 
estimated  time  of  arrival,  the  ceiling 
will  be  at  least  1,000  feet  above  the 
airport  elevation,  or  400  feet  above  the 
lowest  approach  minima,  whichever  is 
higher,  and  the  visibility  will  be  at  least 
2  statute  miles. 

(c)  IFR  alternate  airport  weather 
minima.  Unless  otherwise  authorized  by 
the  Administrator,  no  person  may 
include  an  alternate  airport  in  an  IFR 
flight  plan  unless  current  weather 
forecasts  indicate  that,  at  the  estimated 
time  of  arrival  at  the  alternate  airport, 
the  ceiling  and  visibility  at  that  airport 
will  be  at  or  above  the  following 
alternate  weather  minima: 

(1)  If  an  instrument  approach 
procedure  has  been  published  in  part  97 
of  this  chapter  for  that  airport,  the 
alternate  airport  minima  specified  in 
that  procedure,  or 


(2)  If  an  instrument  approach 
procedure  has  been  published  in  part  97 
of  this  chapter  for  that  airport,  but  that 
procedure  contains  no  alternate  airport 
weather  minima,  the  following  apply: 

(i)  For  airplanes  using — 

(A)  A  precision  approach  procedure. 
The  ceiling  will  be  600  feet  and  the 
visibility  will  be  2  statute  miles. 

(B)  A  nonprecision  approach 
procedure.  The  ceiling  will  be  800  feet 
and  the  visibility  will  be  2  statute  miles. 

(ii)  For  helicopters  using — 

(A)  A  precision  approach  procedure. 
The  ceiling  will  be  400  feet  and  the 
visibility  will  be  1  statute  mile,  but 
never  lower  than  the  published  minima 
for  the  approach  to  be  flown. 

(B)  A  nonprecision  approach 
procedure.  The  ceiling  will  be  600  feet 
and  the  visibility  wiH  be  1  statute  mile, 
but  never  lower  than  the  published 
minima  for  the  approach  to  be  flown. 

(3)  If  no  instrument  approach 
procedure  has  been  published  in  part  97 


of  this  chapter  for  the  alternate  airport, 
the  ceiling  and  visibility  minima  are 
those  allowing  descent  from  the  MEA, 
approach,  and  landing  under  basic  VFR. 

***** 

Option  2 — Partially  Tabular  Format 

$91,169    IFR  flight  plan:  Information 
required. 

(a)  Information  required.  Unless 
otherwise  authorized  by  ATC,  each 
person  filing  an  IFR  flight  plan  shall 
include  in  it  the  following  information: 

(1)  Information  required  under 
§91.153(a)  of  this  part; 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  alternate  airport. 

(b)  Paragraph  (a)  (2)  of  this  section  - 
does  not  apply  if  part  97  of  this  chapter 
prescribes  a  standard  instrument 
approach  procedure  for  the  first  airport 
of  intended  landing  and  the  weather  is 
as  described  in  the  following  table: 


The  weather  reports  and/or  prevailing  weattier  forecast 


For  airplanes:  for  at  least  one  hour  before  and  for  one 

hour  after  the  ETA. 
For  helicopters:  at  the  ETA  and  for  one  hour  after  the 

ETA. 


Indicate  that  the  ceiling  will  be 


At  least  2000  feet  above  airport  elevation 

At  least  1000  feet  above  airport  elevation,  or  400  feet 
atx>ve  the  lowest  approach  minima,  whichever  is 
higher. 


And  the  visibility  will  be 


At  least  3  statute  miles. 
At  least  2  statute  miles. 


(c)  Unless  otherwise  authorized  by  the    imless  current  weather  forecasts 
Administrator,  no  person  may  include        indicate  that,  at  the  estimated  time  of 
an  alternate  airport  in  an  IFR  flight  plan     arrival  at  the  alternate  airport,  the 


ceiling  and  visibility  at  that  airport  will 
be  as  described  in  the  following  table: 


The  ceiling  will  be 


And  the  visibility  win  t>e 


If  the  instrument  approach  procedure  in  part  97  contains  altemate  airport  minima 


For  airplanes  and  helicopters: 

The  alternate  airport  minimum  specified  in  that  procedure 


The  altemate  airport  minimum  specified  In  that  procedure. 


If  the  instrument  approach  procedure  in  part  97  contains  no  alternate  airport  minima 


For  an  airplane  precision  approach: 

600  feet 

For  an  airplane  non-precision  approach: 

800  feet 

For  a  helicopter  precision  approach: 

400  feet,  but  never  lower  than  the  published  minima  for  the  approach 

For  a  helicopter  non-precision  approach: 

600  feet,  but  never  lower  than  the  published  minima  for  the  approach 

\L- : 


2  statute  miles. 

2  statute  miles. 

1  statute  mile,  but  never  lower  than  the  published  minima  for 
the  approach. 

1  statute  mile,  but  never  lower  than  the  published  minima  for 
the  approach. 


Wednesday 
September  2,  1998 


z.      s 


If  there  is  no  instrument  approach  procedure  in  part  97  for  the  airport 


The  minima  allowing  descent  from  MEA  ,  approach  and  landing  under  basic  VFR 


Issued  in  Washington,  DC,  on  August  28, 
1998. 

Richard  O.  Gordon, 

Acting  Director,  Flight  Standards  Service. 
IFR  Doc.  98-23662  Filed  9-1-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171. 172. 173.  and  178 
[Docket  No.  RSPA  98-3971  (HM-226)] 
RIN  2137-AD13 

Hazardous  Materials:  Revision  to 
Standards  for  Infectious  Substances 
and  Genetically  Modified  Micro- 
organisms 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM);  notice  of  public 
meeting.  - 

SUMMARY:  RSPA  is  considering  revising 
the  requirements  for  infectious 
substances,  including  regulated  medical 
waste  (RMW)  to:  adopt  defining  criteria, 
hazard  communication  and  packaging 
requirements  for  Division  6.2  materials 
consistent  with  international  standards; 
revise  broad  exceptions  for  diagnostic 
specimens  and  biological  products; 
provide  additional  packagings  for  RMW; 
and  make  other  changes  to  improve  and 
clarify  regulatory  requirements  and 
exceptions.  These  proposals  are 
intended  to  ensure  an  acceptable  level 
of  safety  in  the  transport  of  infectious 
substances,  facilitate  international 
transportation  and  make  it  easier  to 
understand  and  comply  with  the 
regulations. 

In  order  to  enhance  the  opportunity  to 
provide  comments  to  RSPA  concerning 
this  notice,  the  public  is  invited  to 
provide  written  or  E-mail  comments 
during  the  comment  period  and  to 
participate  in  an  electronic  public 
meeting  on  the  Internet  on  September 
14, 15  and  16, 1998. 
DATES:  Comment  date:  Comments  must 
be  submitted  on  or  before  December  1, 
1998. 

Electronic  public  meeting  date:  The 
electronic  public  meeting  will 
commence  on  September  14, 1998,  at 
9:00  a.m.  and  end  on  September  16, 
1998  at  12  noon  (Eastern  Daylight 
Time). 

ADDRESSES:  Information  on  the 
electronic  meeting,  including  the 
Internet  address,  is  available  under 
8UPPt.EMBirARY  INFORMATION.  Written 
comments:  Address  written  comments 


to  the  Dockets  Management  System, 
U.S.  Department  of  Transportation, 
Room  PL-401,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001. 
Comments  should  identify  the  docket 
number  (Docket  Number  RSPA-98- 
3971).  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  postcard. 
Comments  may  also  be  submitted  by  E- 
mail  to  "rules@rspa.dot.gov". 

Dockets  Management  System  is 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Public  dockets  may  be  reviewed  there 
between  the  hours  of  10:00  a.m.  and 
5:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  In  addition,  the 
public  may  also  review  comments  by 
accessing  the  docket  management 
system  through  the  DOT  home  page 
(http://dms.dot.gov).  An  electronic  copy 
of  the  document  may  be  downloaded 
using  a  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Mack,  Office  of  Hazardous 
Materials  Standards,  (202)  366-8553, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION:  Electronic 
public  meeting:  The  electronic  public 
meeting  will  be  held  at  the  confisrences 
and  public  meetings  section  of  RSPA's 
hazmat  home  page.  The  Universal 
Resource  Locator  (URL)  address  is 
"http://hazmat.dot.gov/fonmi".  The 
electronic  meeting  will  enable  anyone 
with  Internet  access  to  participate  in  a 
near  real-time  electronic  discussion  of 
the  rulemaking.  This  type  of  meeting 
may  also  increase  the  breadth  of 
domestic  and  international  participation 
in  the  commenting  process.  The 
message  board  will  be  posted  on  RSPA's 
hazmat  web  site  and  will  be  hot-linked 
to  this  advance  notice  of  proposed 
rulemaking.  A  transcript  of  the 
electronic  public  meeting  will  be  placed 
in  the  docket.  The  topics  are  as  follows: 

List  of  Topics 

I.  Background 

II.  Proposed  Revisions 


A.  World  Health  Organization  Risk 
Groups/International  Recommendations 
and  Regulations 

B.  Diagnostic  Specimens 
C  Biological  Products 

D.  Genetically  Modified  Organisms  and 
Micro-organisms 

E.  Hazard  Communication 

F.  Regulated  Medical  Waste 

G.  Materials  of  Trade  Exception 

H.  Discussion  of  Petition  for  Rulemaking 
I.  Segregation  from  Foodstuffs 

L  Background 

On  September  20, 1995,  RSPA 
published  a  final  rule  (60  FR  48780)  to 
revise  the  requirements  for  Division  6.2 
materials  (infectious  substances).  The 
rule  clarified  the  scope  of  regulation  for 
infectious  substances,  provided  relief 
for  certain  shipments  of  regulated 
medical  waste  (RMW)  that  conform  to 
other  Federal  agency  regulations, 
allowed  certain  quantities  of  RMW  to  be 
transported  by  aircraft,  and  made  other 
changes  to  clarify  the  regulatory 
provisions  applicable  to  infectious 
substances.  The  final  rule  was  intended 
to  address  critical,  yet  non- 
controversial,  issues.  RSPA  stated  in  the 
final  rule  that  other,  more  complex 
issues  would  be  considered  in  a  future 
rulemaking.  This  ANPRM  seeks 
comment  on  RSPA's  discussion  of 
certain  issues  and  solicits  information  to 
address  the  agency's  concerns  for  safety 
in  transportation  of  infectious 
substances  and  genetically  modified 
micro-organisms  and  organisms. 

n.  Revisions  Under  Consideration 

A.  World  Health  Organization  (WHO) 
Risk  Groups/International 
Recommendations  and  Regulations 

In  this  ANPRM,  RSPA  is  considering 
revising  the  classification  criteria  for 
infectious  substances  consistent  with 
the  United  Nations  Recopunendations 
on  the  Transport  of  Dangerous  Goods 
(UN  Recommendations)  and  the 
International  Civil  Aviation 
Organization's  Technical  Instructions 
for  the  Safe  Transport  of  Dangerous 
Goods  by  Air  (ICAO  Technical 
Instructions).  In  particular,  RSPA  is 
considering  adopting  risk  groups  and 
defining  criteria  developed  by  the 
World  Health  Organization  (WHO)  for 
Division  6.2  materials.  These  risk 
groups  are  described  in  the  following 
table: 


Risk 
Group 


4 

3 
2 

1 
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Risk  Group  Table 


Pathogen 


Usually  causes  serious  human  or  animal  disease  and  can  be  readily  transmitted  from  one  individual  to  an- 
other, directly  or  indirectly,  and  for  which  effective  treatment  and  preventative  measures  are  not  usually 
available. 

Usually  causes  serious  human  or  animal  disease  but  does  not  ordinarily  spread  from  one  infected  individ- 
ual to  another  and  for  which  effective  treatment  and  preventative  measures  are  available. 

Can  cause  human  or  animal  disease  but  is  unlikely  to  be  a  serious  hazard  and,  while  capable  of  causing 
serious  infection  on  exposure,  effective  treatment  and  preventive  measures  are  available  and  only  a 
limited  risk  of  spreading  infection  exists. 

Micro-organisms  that  are  unlikely  to  cause  human  or  animal  disease ; 


Risk  to 
Indivkjuals 


HIGH 


HIGH 


MOD- 
ERATE. 

NONE  OR 
VERY 
LOW. 


Risk  to  the 
community 


HIGH. 

LOW. 
LOW. 


NONE  OR 
VERY 
LOW. 


Because  the  hazards  posed  by 
infectious  substances  vary  greatly 
depending  on  the  pathogenicity  of  the 
organism,  mode  and  relative  ease  of 
transmission,  and  other  factors,  RSPA 
believes  that  classifying  these  materials 
based  on  the  level  of  risk  and  applying 
requirements  commensurate  with  the 
risk  will  ensure  an  adequate  level  of 
safety  without  imposing  an  undue 
burden  on  the  regulated  community. 
RSPA  does  not  intend  to  provide  a  list 
of  infectious  substances  that  correlates 
with  each  risk  group.  Instead,  RSPA 
would  defer  to  the  Department  of  Health 
and  Human  Services'  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Office  of  Public  Health,  for  guidance  in 
determining  the  risk  group  of  a  specific 
material.  RSPA  seeks  comments  on 
whetheradoption  of  this  risk-based 
classification  criteria  will  improve 
safety  in  the  transportation  of  infectious 
substances. 

B.  Diagnostic  Specimens 

Currently,  in  §  173.134  of  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  Parts  171-180),  RSPA  defers  to 
the  CDC  regulations  in  42  CFR  Part  72 
for  packaging,  hazard  communication, 
and  handling  in  the  transportation  of 
diagnostic  specimens.  Based  upon 
reports  of  imdisclosed  and  improperly 
prepared  shipments  of  diagnostic 
specimens,  RSPA  believes  that  many 
shipments  of  diagnostic  specimens  are 
not  properly  identified  and  lack 
adequate  hazard  communication.  RSPA 
also  is  concerned  that,  in  some 
instances,  packagings  for  diagnostic 
specimens  lack  sufficient  integrity  to 
survive  normal  handling  in 
transportation.  RSPA's  Hazardous 
Materials  Information  System  (HMIS) 
database  contains  a  number  of  reports 
on  packages  of  these  materials  that  were 
damaged  in  transportation,  causing 
costly  delays  and  posing  risks  to  cargo 
handlers,  flight  crews,  emergency 
responders,  and  others  who  may  have 
been  exposed  to  infectious  substances. 


At  the  same  time,  RSPA  recognizes 
that  thousands  of  shipments  of 
diagnostic  specimens  are  transported  by 
highway  without  incident  to  and  from 
clinics,  households  and  laboratories  by 
private  or  contract  carriers.  To  ensure 
that  diagnostic  specimens  are  regulated 
consistent  with  the  degree  of  risk  posed 
by  the  material.  RSPA  is  considering 
differentiating  between  a  diagnostic 
specimen  knoum  or  suspected  to 
contain  an  infectious  substance  and  a 
diagnostic  specimen  that  is  offered  for 
transportation  and  transported  for 
routine  screening  where  there  is  a  lower 
probability  that  a  risk  group  2  or  3 
pathogen  is  present. 

RSPA  is  considering  requirements 
that  would  treat  diagnostic  specimens 
that  are  known  or  suspected  to  contain 
a  Risk  Group  2,  3  or  4  pathogen  as  an 
infectious  substance.  For  diagnostic 
specimens  transported  for  routine 
screening  (i.e.,  materials  with  a  low 
probability  of  containing  a  Risk  Group 
2  or  3  pathogen),  RSPA  is  considering 
whether  to  apply  reduced  packaging 
and  hazard  communication 
requirements.  Proposed  §  173.196(c) 
specifies  quantity  limits  for  inner 
receptacles  and  for  outer  packagings, 
and  requires  that  a  packaging  meet 
performance  tests  for  non-bulk 
packagings  in  Subpart  M  of  part  178  of 
the  HMR  except  that  the  height  for  the 
drop  test  must  be  at  least  1.2  meters  (3.9 
feet). 

C.  Biological  Products 

Under  current  provisions,  biological 
products  are  excepted  fi-om  the  HMR 
provided  they  meet  the  Food  and  Drug 
Administration  (FDA)  and  U.S. 
Department  of  Agriculture  (USDA) 
regulations  for  the  transfer  of  biological 
products  specified  in  9  CFR  parts  102, 
103,  and  104  and  21  CFR  parts  312  and 
600-680.  In  this  ANPRM,  RSPA  is 
considering  whether  to  revise 
§  173.134(b)  to  except  only  licensed 
biological  products.  A  licensed 
biological  product  is  defined  in  this 


ANPRM  as  a  material  approved  by  FDA 
for  human  use  as  a  drug  in  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease  and  that  is  derived 
from  biological  sources,  e.g.,  blood 
plasma  and/or  platelets  and  products 
obtained  from  these  materials.  In  the 
case  of  biological  products  known  to 
contain  infectious  substances,  RSPA 
proposes  that  they  be  treated  as 
infectious  substances.  RSPA  is 
interested  in  receiving  information  on 
whether  the  risks  associated  with  the 
transportation  of  licensed  biological 
products  warrant  the  granting  of  these 
exceptions  and  whether  there  are  any 
risks  that  have  been  overlooked.  RSPA 
is  also  interested  in  information 
concerning  whether  it  is  appropriate  for 
RSPA  to  continue  to  defer  to  FDA  and 
USDA  regulations  regarding  these 
materials. 

In  addition  to  the  above,  RSPA  is 
considering  whether  to  add  a  new 
special  provision  in  §  172.102 
(consistent  with  ICAO  Technical 
Instruction  Special  Provision  A81)  to 
except  blood  and  blood  products  from 
existing  quantity  limits  by  aircraft  when 
the  materials  are  packaged  in 
accordance  with  proposed  §  173.196, 
packaged  in  primary  receptacles  that  do 
not  exceed  500  ml  (17  ounces),  and 
contained  in  outer  packagings  not 
exceeding  4  L  (1  gallon). 

D.  Genetically  Modified  Organisms  and 
Micro-organisms 

The  UN  Recommendations  and  the 
ICAO  Technical  Instructions  treat  any 
genetically  modified  material  that  meets 
the  definition  of  Division  6.2  as  an 
infectious  substance.  In  addition,  those 
international  standards  classify  a 
genetically  modified  material  that  does 
not  meet  the  definition  of  a  Division  6.2 
material,  but  is  capable  of  altering 
cmimals,  plants,  or  microbiological 
substances  in  a  way  not  normally  the 
result  of  natural  reproduction,  in  hazard 
class  9  material.  The  UN 
Recommendations  also  contain  a 
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provision  that  excludes  from  regulation 
genetically  modified  micro-organisms 
that  are  authorized  and  licensed  for  use 
by  the  government  of  the  country  of 
origin,  transit,  and  destination. 

RSPA  is  considering  whether  to  align 
the  HMR  with  the  international 
provisions  for  genetically  modified 
organisms  and  micro-organisms.  RSPA 
invites  commenters  to  address  whether 
RSPA  should  proceed  with  developing 
regulations  for  genetically  modified 
micro-organisms  or  whether  provisions 
for  the  safe  transport  of  these  substances 
are  adequately  addressed  in  other 
agencies'  regulations.  Are  the  conditions 
specified  in  proposed  §  173.140  that 
provide  exceptions  from  the  HMR  for 
genetically  modified  micro-organisms 


and  organisms  justifiable  in  terms  of 
safety  and  are  they  easily  understood,  or 
are  there  alternative  safety  controls  that 
may  be  more  appropriate? 

E.  Hazard  Communication 

RSPA  is  considering  several  options 
with  respect  to  the  marking  or 
placarding  of  bulk  packagings  and 
transport  vehicles  containing  infectious 
substances,  including  regulated  medical 
waste  (RMW),  and  is  interested  in 
receiving  comments  on  those  options. 
RSPA  is  considering  requiring  the 
display  of  an  INFECTIOUS 
SUBSTANCE  placard  for  any  quantity  of 
an  infectious  substance  known  or 
reasonably  expected  to  contain  a  Risk 
Group  4  pathogen.  RSPA  seeks 
comment  on  whether  a  requirement  to 


display  placards  on  bulk  packagings, 
freight  containers,  unit  load  devices, 
transport  vehicles,  or  rail  cars  for 
shipments  of  infectious  substances 
known  or  reasonably  expected  to 
contain  a  Risk  Group  4  patbogen, 
regardless  of  the  quantity  of  material,  is 
necessary.  RSPA  is  considering 
amending  §  172.504(e),  Table  1,  column 
1,  to  include  6.2  infectious  substances 
known  or  reasonably  expected  to 
contain  a  Risk  Group  4  pathogen,  and  to 
add  the  appropriate  references  to  an 
INFECTIOUS  SUBSTANCE  placard  in 
columns  2  and  3  of  the  Table. 
Additionally,  a  new  "INFECTIOUS 
SUBSTANCE"  placard  would  be 
proposed,  as  shown  below: 

BiLUNG  CODE  491040-P 


BILUNQ  C00€  491040-C 


RSPA  is  also  considering  whether 
placards  should  be  required  to  be 


displayed  for  bulk  packagings,  freight 
containers,  imit  load  devices,  transport 
vehicles  or  rail  cars  that  contain  other 


infectious  substances,  including  RMW. 
If  placarding  is  considered  necessary, 
Table  2  of  §  172.504  would  be  revised  to 
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require  display  of  placards  for  these 
materials.  Consistent  with  exceptions  in 
§  172.504(c),  transport  vehicles  or 
freight  containers  that  contain  less  than 
454  kg  (1,001  pounds)  aggregate  gross 
weight  of  infectious  substances  would 
not  be  required  to  be  placarded. 
Alternatively,  RSPA  is  considering  a 
requirement  to  mark  bulk  packagings, 
freight  containers,  transport  vehicles  or 
rail  cars  with  a  display  similar  to  that 
required  for  units  that  have  been 
fumigated.  For  example,  a  rectangular 
display  with  the  words  "REGULATED 
MEDICAL  WASTE"  could  be 
prominently  displayed  so  that  it  can  be 
readily  seen  by  any  person  attempting  to 
enter  the  interior  of  the  bulk  packaging, 
freight  container,  transport  vehicle,  or 
rail  car.  This  marking  is  being 
considered  for  domestic  transportation 
of  infectious  substances,  other  than 
those  known  or  reasonably  expected  to 
contain  a  Risk  Group  4  pathogen  (see 
discussion  above). 

RSPA  requests  comments  on  the 
following  questions: 

1.  Should  placarding  be  required  for 
an  infectious  substance  knov^rn  or 
reasonably  expected  to  contain  a  Risk 
Group  4  pathogen  regardless  of  the 
quantity  of  material  in  the  bulk 
packaging,  freight  container,  transport 
vehicle  or  rail  car? 

2.  For  RMW,  should  placarding  be 
required  for  a  bulk  packaging,  freight 
container,  transport  vehicle  or  rail  car 
which  contains  RMW?  Alternatively, 
should  an  optional  marking,  such  as 
"REGULATED  MEDICAL  WASTE,"  be 
authorized  in  lieu  of  placards? 

3.  Should  other  infectious  substances 
shipments  (e.g.,  those  known  or 
reasonably  expected  to  contain  a  Risk 
Group  2  or  3  pathogen)  be  required  to 
display  an  INFECTIOUS  SUBSTANCE 
placard?  Should  an  optional  marking, 
such  as  the  term  "BIOHAZARD" 
appearing  in  a  rectangular  display 
alongside  the  BIOHAZARD  trefoil 
symbol,  be  authorized  in  lieu  of 
placards? 

4.  Are  placarding  and  marking 
proposals  for  infectious  substances,  as 
considered  in  this  ANPRM,  necessary 
and  effective  for  communicating  the 
infectious  substance  hazard  to 
emergency  responders? 

5.  Will  transportation  safety  be 
significantly  improved  if  placarding  or 
identification  number  marking  is 
required? 

6.  What  costs  would  be  incurred  by 
shippers  and  carriers  of  infectious 
substances,  including  RMW,  in  fulfilling 
the  proposed  placarding  requirements 
or  the  alternate  marking  requirements? 
Are  there  less  costly  alternatives  to 


communicate  the  hazards  of  infectious 
substances,  including  RMW? 

7.  If  placards  are  required,  how  many 
drivers  would  need  to  obtain  a 
commercial  drivers  license  (CDL)  or  a 
hazardous  material  (HM)  endorsement 
to  the  CDL?  What  would  be  the 
associated  impacts,  including  costs? 

8.  With  respect  to  labels,  RSPA  is  also 
considering  revising  the  telephone 
number  on  its  INFECTIOUS 
SUBSTANCE  label  to  reflect  the  CDC's 
new  toll  free  telephone  number  for 
reporting  incidents  involving  infectious 
substances.  Even  though  both  CDC 
telephone  numbers  are  currently  in 
operation,  should  a  transition  period  be 
provided  to  allow  for  use  of  existing 
inventories  of  currently  required  labels? 
If  so,  how  long? 

F.  Regulated  Medical  Waste 

RSPA  is  considering  authorizing  non- 
specification  bulk  packagings  meeting 
conditions  set  forth  in  proposed 
§  173,197(b)  for  RMW.  Currently,  bulk 
packagings  are  only  authorized  under 
the  terms  of  18  exemptions.  This 
proposal  would  incorporate  the 
provisions  of  some  of  these  exemptions 
into  the  HMR  to  allow  the  use  of  non- 
specification  bulk  packagings  for  RMW 
under  specific  conditions,  thereby 
eliminating  the  need  for  exemptions. 
These  bulk  packagings  would  require 
inner  packagings  that  are  securely 
closed  and  leak-resistant  to  be  placed 
inside  fiberglass  or  plastic  containers, 
bins,  or  carts.  With  certain  exceptions, 
these  packagings  have  demonstrated 
through  the  exemption  process  that  they 
provide  an  acceptable  level  of  safety  in 
transportation. 

RSPA  is  considering,  also,  whether  to 
revise  the  quantity  limitations  in 
columns  (9A)  and  (9B)  of  §  172.101  for 
RMW  to  read  "No  Limit"  to  reflect  the 
language  in  the  ICAO  Technical 
Instructions  for  maximimi  net  quantity 
permitted  per  non-bulk  package.  RSPA 
notes  that  the  ICAO  Technical 
Instructions  in  Packing  Instruction  622 
restrict  infectious  substances,  such  as 
RMW.  to  non-bulk  packagings  only. 
Consistent  writh  ICAO  Technical 
Instructions,  RSPA  is  considering 
whether  to  limit  RMW  in  bulk 
packagings  to  non-air  modes  (railcar, 
motor  vehicle,  vessel)  only. 

1.  Should  the  HMR  be  revised  to 
authorize  caster  carts  as  reusable  outer 
packagings  for  RMW  packaged  in  plastic 
film  bags,  as  currently  authorized  by  12 
exemptions?  If  so,  what  specifications 
and  size  limitations  are  appropriate  for 
caster  carts? 

2.  Should  the  HMR  be  revised  to 
authorize  roll-off  bins  as  reusable  outer 
packagings  for  RMW  packaged  in  plastic 


film  bags,  as  currently  authorized  by  7  . 
exemptions?  If  so,  what  specifications 
and  size  limitations  are  appropriate  for 
roll-off  bins? 

3.  If  caster  carts  or  roll-off  bins  are 
authorized  for  transporting  RMW  in 
plastic  film  bags,  should  film  bags  be 
required  to  be  single  or  multiple  ply 
with  a  total  film  thickness  of  3  mils,  a 
volume  not  more  than  46  gallons,  and 
a  weight  not  more  than  22  pounds,  or 
are  there  more  appropriate 
specifications? 

4.  If  authorized  for  reuse  to  transport 
RMW,  should  roll-off  bins  and  caster 
carts  be  decontaminated  with  a 
disinfectant  solution  after  each  use? 

5.  Should  hospitals  or  clinics  that  use 
roll-off  bins  to  transport  RMW  be 
required  to  register  as  shippers  of  bulk 
hazardous  materials? 

6.  Should  there  be  a  time  limit  on  the 
period  a  bin  may  hold  RMW  at  the 
generator's  site,  to  prevent  the  waste 
from  decomposing  and  possibly 
releasing  high  concentrations  of 
infectious  vapors  should  a  film  bag  be 
torn? 

7.  Should  roll-off  bins  be  allowed 
only  if  they  are  mechanically  imloaded. 
without  the  inner  packaging  being 
handled  manually? 

G.  Materials  of  Trade  Exception 

Under  Docket  HM-200,  Hazardous 
Materials  in  Intrastate  Commerce  (62  FR 
1216,  as  amended  at  62  FR  49566  and 
62  FR  51560),  RSPA  adopted  exceptions 
from  most  of  the  requirements  of  the 
HMR  for  hazardous  materials  when 
transported  as  materials  of  trade. 
Materials  of  trade  include  certain 
hazardous  materials  carried  by  a  private 
motor  carrier  engaged  in  a  principal 
business  other  than  transportation,  such 
as  lawn  care,  plumbing,  welding,  door- 
MCF-door  sale  of  consumer  goods,  and 
farm  operations.  Specific  limitations 
(such  as  maximum  gross  weight  of 
materials  of  trade  that  may  be  carried  on 
a  motor  vehicle)  and  safety  provisions 
(such  as  packaging  and  hazard 
communication)  contained  in  current 
§  173.6  achieve  an  acceptable  level  of 
safety  at  a  minimal  cost  to  the  carrier. 

In  this  ANPRM,  RSPA  is  inviting 
comments  on  whether  to  amend  §  173.6 
to  permit  certain  biological  products, 
diagnostic  specimens  and  RMW  in 
Division  6.2,  to  be  transported  by 
private  carraige  as  materials  of  trade. 
Entities,  such  as  home  health  care  and 
diagnostic  laboratories,  that  transport 
smaller  amounts  of  infectious 
substances  in  direct  support  of  a 
principal  business  other  than 
transportation  would  be  included. 

RSPA  requests  comments  on  whether 
an  acceptable  level  of  safety  would  be 
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achieved,  also,  through  a  materials  of 
trade  exception  for  infectious 
substances.  What,  if  any,  hazard 
communication  should  be  required  for 
carriage  of  such  materials?  If  so,  what 
should  the  communication  be? 

Section  173.6  specifies  quantity  limits 
for  the  packaging  and  the  motor  vehicle, 
and  minimal  hazard  communication,  for 
materials  transported  by  a  private  motor 
carrier  engaged  in  a  principal  business 
other  than  the  transportation  of 
hazardous  materials.  RSPA  invites 
comments  on  the  costs  and  benefits 
associated  with  this  proposal  and 
whether  special  recognition  should  be 
given  to  private  carriage  by  highway, 
including  the  transportation  of  risk 
group  4  pathogens. 

H.  Discussion  of  Petition  for  Rulemaking 

On  August  28, 1997,  The  Medical 
Waste  Institute  (MWI)  submitted  a 
petition  for  rulemaking  (P-1350) 
requesting  relief  for  the  transportation  of 
waste  cultures  and  stocks  that  meet  the 
definition  for  infectious  substances. 
This  petition  and  its  enclosures  have 
been  entered  as  part  of  the  public  docket 
for  this  rulemaking  and  can  be  obtained 
by  contacting  the  Department  of 
Transportation  Dockets  Management 
System  using  the  information  provided 
in  the  address  section  at  the  beginning 
of  this  rule. 

Specifically,  MWI  requested  that 
RSPA  revise  the  HMR  to  allow  contract 
and  private  motor  carriers  to  transport 
discarded  cultures  and  stocks  of 
infectious  substances  in  non- 
specification  packagings  if  the  carriers 
use  dedicated  vehicles.  The  petitioners 
requested  that  this  relief  be  authorized 
for  Biosafety  Level  1,  2,  and  3  materials, 
as  defmed  in  Health  and  Human 
Services  publication  No.  93-8395. 
These  biosafety  levels  are  based  on  the 
same  WHO  risk  groups  as  referenced  in 
§  173.134(a)  of  the  accompanying 
regulatory  text.  Currently,  the  HMR 
allows  this  type  of  transportation  for 
RMW  that  does  not  contain  a  waste 
culture  or  stock  of  an  infectious 
substance.  The  HMR  require  a  waste 
culture  or  stock  to  be  transported  in  a 
packaging  meeting  the  performance 
criteria  in  §  178.609.  Section  178.609 
specifies  requirements  for  a  triple 
packaging  that  survives  several  rigorous 
performance  tests,  including  a  9  m  (30- 
foot)  drop  test  and  aim  (3-foot) 
puncture  test.  By  comparison,  §  173.197 
currently  requires  that  the  packaging  for 
RMW  that  does  not  contain  a  waste 
culture  or  stock  of  an  infectious 
substance  meet  performance  criteria  of  a 
UN  specification  packaging  at  the 
Packing  Group  II  performance  level 
contained  in  49  CFR  Part  178,  Subpart 


M,  except  §  178.609.  In  addition,  when 
packaging  authorized  in  §  173.134  is 
used,  RSPA  currently  requires  that  the 
material  be  transported  in  a  dedicated 
vehicle  by  a  private  or  contract  carrier 
and  conform  to  Biosafety  Levels  1,  2,  or 
3. 

MWI  included  with  its  petition  for 
rulemaking  DOT  and  State  incident  data 
on  infectious  substances  from  1989 
through  March  1997.  The  petitioner 
stated  that  the  information  shows  a 
relatively  low  number  of  hazardous 
materials  incidents  in  the  U.S.  involving 
a  release  of  RMW  transported  by 
highway.  MWI  further  said  that: 

•  The  CDC  reports  hospital  waste 
disposal  practices  have  not  resulted  in 
epidemiologic  evidence  of  disease  in 
communities; 

•  Emergency  responders  take  the 
same  precautions  with  infectious 
substance  releases  as  they  do  with  RMW 
releases: 

•  Packing  group  II  packagings  are  not 
justiHed  for  discarded  cultures  and 
stocks: 

•  Discarded  cultures  and  stocks  from 
non-health  care  settings  pose  the  same 
level  of  risk  as  those  from  health  care 
settings;  and 

•  Tne  HMR's  general  packaging 
requirements  coupled  with  OSHA's 
bloodbome  packaging  standards  have  a 
proven  safety  record. 

From  these  points,  the  MWI 
concluded  that  the  current  packagings 
required  in  the  HMR  for  discarded 
cultures  and  stocks  are  not  justified 
because  they  are  onerous  and  expensive 
and  lack  a  safety  record  that  proves  their 
actual  public  health  and  safety  benefit. 
The  MWI  also  enclosed  an  EPA  press 
release  announcing  its  medical  waste 
incinerator  program,  and  language  that 
MWI  suggests  justifies  discarded 
cultures  and  stocks  to  be  defined  as 
RMW  when  transported  by  private  or 
contract  motor  carriers. 

As  a  result  of  a  provision  in 
§  171.15(b)  and  the  wording  of  the 
INFECTIOUS  SUBSTANCE  label  in 
§  172.432,  many  releases  of  infectious 
substances  are  reported  directly  to  CDC 
but  not  to  RSPA.  Section  171.15(b) 
allows  carriers  that  report  infectious 
substance  (etiologic  agent)  incidents  the 
option  of  reporting  the  event  to  the  CDC 
or  DOT.  Although  §  171.15(c)  requires 
incident  information  reported  to  CDC  to 
be  reported  to  RSPA  in  the  form  of  a 
written  report,  often  this  information  is 
not  provided  to  RSPA.  This  has  resulted 
in  an  under-reporting  of  these  events  in 
RSPA's  HMIS  incident  database. 
Further,  pre- 1996  HMR  exceptions  for 
packagings  containing  50  ml  (1.7  ' 
ounces)  or  less  of  an  infectious 
substance  (known  then  as  an  etiologic 


agent)  were  often  misapplied  and  used 
to  ship  larger  amounts  of  an  infectious 
substance. 

The  §  171.15(b)  exception,  when 
properly  applied,  relieved  carriers  from 
immediate  telephonic  notification 
requirements  of  the  HMR.  It  was 
intended  to  avoid  duplication  with  CDC 
regulations  because  these  materials  were 
subject  to  CDC  requirements  in  42  CFR 
Part  72.  Because  a  number  of  incidents 
involving  infectious  substances  were 
not  reported  to  DOT,  RSPA  is 
considering  revising  §  171.15  to  clarify 
that  any  incident  involving  the  release 
of  an  infectious  substance  be  reported  to 
RSPA,  in  addition  to  the  CDC,  in  the 
form  of  an  incident  report.  > 

Over  the  last  few  years,  individuals 
and  companies  commenting  on 
infectious  substance  rulemakings,  or  on 
their  own  initiative,  reported  to  RSPA 
information  concerning  infectious 
substance  releases.  They  have  reported 
witnessing  blood  pouring  from  roUoffs 
and  freight  containers  transporting 
RMW,  the  disposal  of  AIDS- 
contaminated  blood  in  municipal  waste 
cans,  overturned  vehicles  that  have 
released  diagnostic  specimens  on  the 
highways,  leaking  non-bulk  packagings 
of  RMW,  ruptured  packages  containing 
diagnostic  specimens  being  transported 
by  aircraft,  releases  of  treatment- 
resistant  diseases  from  insufficient 
packaging,  and  used  sharps  that 
punctured  inner  packagings.  As  a  result 
of  information  received  horn  these 
sources,  and  through  RSPA's  own 
initiative  and  incident  reporting  system, 
RSPA  is  now  considering  whether  to 
take  a  more  conservative  approach,  on 
the  side  of  safety,  to  the  transportation 
of  waste  cultures  and  stocks. 

Several  commenters,  responding  to 
earlier  NPRMs  issued  on  this  subject 
under  Docket  HM-181G,  stated  that  a 
high  concentration  of  micro-organisms 
exist  in  cultures  and  stocks  of  infectious 
substances.  These  micro-organisms  have 
the  potential  to  cause  disease  and, 
therefore,  require  special  handling.  CDC 
supported  special  handling  of  these 
materials  in  a  October  24, 1996  final 
rule  (61  FR  55190)  and  in  response  to 
RSPA's  rulemaking  actions  on 
infectious  substances  issued  under 
Docket  HM-181G.  In  meetings  and 
conversations  with  RSPA,  CDC 
recommended  more  rigorous  packagings 
for  cultures  and  stocks  of  infectious 
substances.  Therefore,  RSPA  did  not 
base  its  current  regulations  for  these 
materials  solely  on  incident  reports.  In 
addition,  RSPA  recommends,  through 
guidance  provided  in  the  1996  North 
American  Emergency  Response 
Guidebook,  that  emergency  responders 
treat  infectious  substances  and  RMW 
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the  same  since  both  are  Division  6.2 
materials. 

RSPA  finds,  through  experience 
gained  under  exemption  DOT-E  11588, 
that  Packing  Group  11  packagings 
transported  by  a  private  or  contract 
carrier  in  a  dedicated  vehicle  provide  an 
acceptable  level  of  protection  for  waste 
cultures  and  stocks  of  infectious 
substances.  Private  and  contract  carriers 
that  transport  these  materials  have  an 
increased  level  of  knowledge  from 
working  with  these  materials.  Moreover, 
use  of  dedicated  vehicles  limits 
exposure  of  these  packagings  to  other 
packagings  and  assures  that  shipments 
are  handled  by  experienced  (>ersonnel. 
RSPA  also  finds  that  the  general 
packaging  requirements  in  §§  173.24 
and  173.24a  coupled  with  OSHA's 
packaging  requirements  for  bloodbome 
pathogens  contained  in  29  CFR 
1910.1030  are  adequate  for  less  virulent 
infectious  substances.  RSPA  seeks 
specific  comments  on  the  MWI  petition 
for  rulemaking. 

/.  Segregation  fmm  Foodstuffs 

RSPA  currently  requires  segregation 
of  poisons  from  foodstuffs.  Is  there 
sufficient  justification  to  support 
imposing  similar  restrictions  on  all  or 
certain  packages  containing  infectious 
substances? 

m.  Section-by-Section  Review 

This  discussion  is  included  to  provide 
the  reader  with  additional  information 
to  more  fully  explain  potential 
approaches.  RSPA  seeks  comments  on 
these  potential  approaches  and  may 
publish  an  NPRM  to  further  refine  these 
approaches  or  to  propose  alternatives  to 
these  approaches  based  on  comments 
we  receive. 

Section  171.14 

Paragraph  (f)  would  be  added  to 
establish  a  two-year  transition  period  for 
the  use  of  infectious  substance  labels 
that  do  not  include  the  CDC's  new  toll- 
free  telephone  nimiber  for  reporting 
infectious  substance  incidents. 

Section  171.15 

In  paragraphs  (a)  (3)  and  (b),  the  term 
"etiologic  agents"  would  be  revised  to 
read  "infectious  substances."  In 
paragraph  (b),  information  would  be 
added  to  clarify  that  a  written  report, 
DOT  Form  F  5800.1,  is  required  for  all 
infectious  substance  incidents, 
including  those  repented  to  the  CDC. 

Section  172.101 

For  the  entry,  "Regulated  medical 
waste",  the  letter  "D"  in  column  (1) 
would  be  removed,  in  column  (7)  the 
reference  to  Special  Provision  A14 


would  be  removed,  and  columns  (9A) 
and  (9B)  would  be  amended  to  indicate 
"No  limit"  as  opposed  to  "Forbidden" 
for  quuitity  limitations.  These  changes 
would  harmonize  requirements  in  the 
HMR  with  those  in  the  ICAO  Technical 
Instructions  and  facilitate  the  transport 
of  RMW  in  non-bulk  packagings  by 
aircraft.  It  should  be  noted  that, 
although  "No  limit"  would  be  specified 
for  per-package  quantity  Umits  in  the 
Hazardous  Materials  Table  (the  Table), 
Special  Provision  A13  would  be  revised 
to  prohibit  the  use  of  bulk  packagings 
aboard  aircraft.  Further,  quantity  limits 
may  apply  with  regard  to  the  types  of 
packagings  authorized  for  RMW  in  Part 
173  and  to  air  transportation  under 
§  175.75.  RSPA  requests  comments 
concerning  the  need,  if  any,  for  further 
limitations  or  relaxations  on  the 
quantities  of  RMW  authorized  for 
transportation  by  aircraft. 

For  the  entries  "Infectious  substances, 
affecting  animals  only"  and  "Infectious 
substances,  afi'ecting  himians"  new 
special  provisions  would  be  added  in 
Column  (7).  One,  A81,  would  provide 
relief  from  quantity  limits  for  die 
transport  of  blood  or  blood  products 
knov\^  to  contain  or  suspected  of 
containing  infectious  substances  when 
in  primary  receptacles  not  exceeding 
500  ml  (17  ounces)  and  in  outer 
packagings  not  exceeding  4  L  (1  gallon) 
and  packaged  in  accordance  vtrith 
§  173.196.  The  second,  A82,  would 
provide  relief  frtim  UN  standard 
packaging  for  transporting  body  parts, 
whole  organs,  and  whole  bodies. 

A  new  entry,  "Genetically  modified 
micro-organisms"  would  be  added  to 
the  Table  as  a  Class  9  (miscellaneous) 
material  consistent  with  the  entry  in  the 
UN  Recommendations,  the  ICAO 
Technical  Instructions  and  the  IMDG 
Code. 

Another  new  entry,  "Diagnostic 
Specimen",  would  be  added  to  the 
Table  as  a  Division  6.2  material. 
However,  this  proper  shipping  name 
would  be  authorizied  only  for  diagnostic 
specimens  excepted  imder  proposed 
§  173.196(c).  There  would  be  no 
identification  nimiber,  hazard  warning 
label,  or  packing  group  assignment. 

In  order  to  eUminate  any  confusion 
and  costs  that  could  result  from  the  use 
of  several  proper  shipping  names  for  the 
same  material,  the  other  proper 
shipping  names  for  infectious  waste  that 
are  authorized  in  the  UN 
Reconunendation  and  the  ICAO 
Technical  Instructions,  "Biomedical 
waste,  n.o.s.",  "Clinical  waste, 
unspecified,  n.o.s.",  and  "Medical 
waste,  n.o.s.",  would  not  be  added  to 
§  172.101.  RSPA  believes  the  proper 
shipping  name  "Regulated  medic^ 


waste"  more  accurately  describes  the 
material  and  is  the  preferable  shipping 
name.  Also,  it  is  RSPA's  understanding 
that  the  other  names  were  added  to 
satisfy  requests  itom  specific  countries 
that  were  already  using  these  shipping 
names.  International  shipments  using 
these  names  would  be  authorized  for 
transport  to  their  final  destinations 
under  the  import-export  provisions  in 
§§  171.11, 171.12,  and  171.12a. 

Section  172.102 

Special  Provision  A13  would  be 
revised  to  prohibit  the  use  of  bulk 
packagings  for  RMW  aboard  aircraft, 
thus  imposing  a  maximum  gross  mass  of 
400  kg  or  450  L  per  package.  Special 
Provision  A14  would  be  removed. 

Two  new  Special  Provisions,  A81  and 
A82,  that  are  consistent  with  A81  in  the 
ICAO  Technical  Instructions,  would  be 
added,  as  discussed  earlier  in  this 
section-by-section  review  under 
§172.101. 

Section  172.432 

The  current  telephone  niunber,  "404- 
633-5313",  printed  on  the  INFECTIOUS 
SUBSTANCE  label  for  reporting 
infectious  substance  incidents  would  be 
changed  at  the  request  of  CDC  to  reflect 
its  new  toll  free  phone  number  for  this 
purpose,  to  "800-232-0124".  A  two- 
year  transition  period  would  be 
provided  in  §  171.14  to  allow  shippers 
to  exhaust  their  label  inventories. 

Section  173.6 

Paragraph  (a)(4)  would  be 
redesignated  as  paragraph  (a)(5)  and  a 
new  paragraph  (a)(4)  would  be  added  to 
permit  certain  biological  products, 
diagnostic  specimens  and  RMW  in 
Division  6.2  to  be  transported  by 
entities,  such  as  home  health  care 
providers  and  diagnostic  laboratories, 
that  transport  smaller  amounts  of 
infectious  substances  in  direct  support 
of  a  principal  business  other  than  the 
transportation  of  hazardous  materials. 

Section  173.134 

The  criteria  for  Division  6.2  materials 
specified  in  §  173.134  would  be  revised 
based  on  the  UN  Recommendations  and 
the  1999-2000^edition  of  the  ICAO 
Technical  Instructions.  This  section 
would  also  be  revised  to  incorporate 
certain  domestic  exceptions  for 
transportation  by  highway.  The  current 
definition  for  infectious  substances 
would  be  revised  to  remove  the  term 
"viable  microorganism"  and  clarify  the 
term  "pathogens."  The  defining  criteria 
would  exclude  toxins,  include  the  WHO 
risk  groups,  and  except  from  Division 
6.2  infectious  substances  that  are 
unlikely  to  cause  disease.  i.e..  risk  group 
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1  pathogens.  The  definitions  for  the 
terms  "diagnostic  specimen"  and 
"biological  product"  would  be  amended 
to  include  the  WHO  risk  groups  and  be 
compatible  with  the  ICAO  Technical 
Instructions.  Paragraph  (b)  would  be 
amended  to  except  licensed  biological 
products  from  regulation  under  the 
HMR  and,  under  certain  conditions, 
except  diagnostic  specimens  and 
biological  products  where  a  low 
probability  exists  that  they  contain  a 
WHO  risk  group  2  or  3  pathogen. 

RSPA  is  considering  requiring  that 
animals  which  contain  or  are 
contaminated  with  genetically  modified 
micro-organisms  or  organisms 
(§  173.140(d)(4))  that  meet  the  criteria  of 
an  infectious  substance  (§  173.134(c)(5)) 
be  transported  under  terms  and 
conditions  approved  by  RSPA's 
Associate  Administrator  for  Hazardous 
Materials  Safety,  consistent  with 
standards  specified  in  the  UN 
Recommendations  and  ICAO  Technical 
Instructions. 

Section  173.140 

New  paragraphs  (c)  and  (d)  would  be 
added  to  provide  defining  criteria  and 
exceptions  for  a  genetically  modified 
micro-otganism  that  does  not  meet  the 
definition  of  a  Division  6.2  material  but 
has  the  potential  to  alter  animals, 
plants,  or  the  environment.  These 
materials  would  be  assigned  to  the  Class 
9  hazard  class.  A  genetically  modified 
micro-organism  that  meets  the  criteria 
for  a  Division  6.2  material  would  be 
classed  and  described  as  an  infectious 
substance.  A  genetically  modified 
micro-organism  would  be  required  to  be 
packaged  in  accordance  with  §  173.196, 
except  that  the  packagings  need  not  be 
marked  in  accordance  with  §  178.503  or 
tested  in  accordance  with  §  178.609.  In 
addition,  the  quantity  in  the  primary 
receptacles  would  be  limited  to  a 
maximimi  of  100  ml  (3.4  ounces)  or  100 
g  (4  ounces)  for  consistency  with  the 
ICAO  Technical  Instructions.  A  Class  9 
genetically  modified  micro-organism 
and  organism  packages  would  not  be 
assigned  a  packing  group  and  would  be 
excepted  from  all  requirements  in  the 
HMR  if  authorized  for  final  distribution 
and  use  by  a  U.S.  Government  agency. 

Section  173.196 

Existing  paragraph  (a)  would  be 
revised  and  redesignated  as  paragraph 
(b).  New  paragraph  (a)  would  clarify 
that  §  173.196  prescribes  non-bulk 
packagings  for  infectious  substances. 
Existing  paragraphs  (b),  (c),  (d),  and  (e) 
would  be  incorporated  in  new 
paragraph  (b).  New  paragraph  (b)  would 
include  an  exception  from  requirements 
for  an  absorbent  material  for  solid 


infectious  substances,  and  other 
revisions  to  provide  consistency  with 
the  ICAO  Technical  Instructions.  These 
revisions  would  include  package  and 
overpack  marking  requirements  and 
requirements  to  ensure  the  containment 
integrity  of  the  packagings  during  air 
transport,  including  circumstances 
where  the  refrigerant  is  dissipated  or 
lost.  The  existing  text  in  paragraph  (h) 
of  this  section  excepting  biological 
products  and  diagnostic  specimens  from 
regulation  under  the  HMR  would  be 
deleted.  New  exceptions  for  diagnostic 
specimens  and  biological  products 
would  be  relocated  to  §  173.134.  A  new 
paragraph  (c)  would  be  added  to  remove 
fi-om  regulation  diagnostic  specimens 
with  a  low  probability  of  containing  a 
risk  group  2  or  3  pathogen  when  a 
limited  amount  of  the  material  is  placed 
in  a  non-specification  packaging.  A  new 
paragraph  (d)  would  be  added  to 
prescribe  non-specification  packaging 
provisions  for  body  parts  and  certain 
diagnostic  infectious  substances.  Former 
paragraph  (g)  would  be  renamed 
paragraph  (e). 

Section  173.197 

RSPA  is  considering  revising  the 
RMW  packaging  requirements  to  allow 
five  types  of  packagings:  (1)  infectious 
substances  packaging  in  accordance 
with  §  173.196;  (2)  RMW  packaging  in 
accordance  with  current  §  173.197;  (3) 
packagings  that  conform  to  29  CFR 
1910.1030;  (4)  non-specification  bulk 
packagings  currently  authorized  under 
exemptions:  and  (5)  intermediate  bulk 
containers  (IBCs). 

In  addition,  the  provisions  for  RMW 
packaging  meeting  the  criteria  in 
§  173.197  would  be  revised  to  permit 
liquid  materials  to  be  placed  in  a 
packaging  suitable  for  solids  when  the 
liquid  can  be  fully  absorbed  by  the 
absorbent  material  in  the  packaging,  the 
packaging  is  capable  of  retaining 
liquids,  and  the  packaging  conforms  to 
the  OSHA  bloodbome  pathogen 
packaging  standards  in  29  CFR 
1910.1030. 

Existing  paragraph  (b)  would  be 
removed  because  the  anniversary  date 
for  this  provision  is  no  longer 
applicable. 

Several  commenters  to  earlier 
rulemakings  on  RMW  were  unaware 
that  the  HMR  allow  the  use  of  non-bulk, 
single  packagings  for  RMW.  This 
proposal  would  clarify  that  the 
packaging  requirements  in  §  173.197 
allow  the  shipper  to  use  single  or 
combination  UN  specification 
packagings  if  the  performance  standards 
are  met. 


Section  178.503 

In  §  178.503,  a  new  paragraph  (f) 
would  be  added  to  incorporate  package 
markings  consistent  with  those  in  the 
ICAO  Technical  Instructions  and  UN 
Recommendations  for  infectious 
substances. 

Section  178.601 

A  sentence  would  be  added  to 
paragraph  (c)(1)  of  this  section  to 
include  the  tests  for  infectious 
substance  packaging  in  the  definition 
for  design  qualification  testing.  As  a 
result  of  this  change,  manufacturers  of. 
infectious  substance  packagings  would 
be  required  to  retain  design 
qualification  records,  as  required  in 
§178.601(1). 

Section  178.609 

Several  amendments  may  be 
incorporated  in  this  section  to 
harmonize  it  with  the  UN 
Recommendations  and  the  ICAO 
Technical  Instructions.  The  section 
heading  may  be  revised  to  remove  the 
wording  "(etiologic  agents)".  Paragraph 
(c)  would  be  revised  to  permit  the  use 
of  expanded  plastics  for  inner 
packagings  and  require  the  packaging 
tests  to  be  determined  by  the  most 
fragile  inner  packaging.  Paragraphs 
(d)(l)(i),  (d)(l)(iii),  (d)(l)(iv)  would  be 
revised  for  editorial  purposes.  Paragraph 
(e)  would  be  revised  to  replace  the 
current  water  immersion  test  with  a 
water  spray  test  that  simulates  exposure 
to  rainfall  consistent  with  the  ICAO 
Technical  Instructions.  The  last 
sentences  in  paragraphs  (h)(1)  and  (h)(2) 
would  be  revised  to  clarify  the 
requirements  for  conducting  the 
penetration  test.  Specifically,  the  text 
would  be  revised  to  clearly  indicate  that 
penetration  of  the  primary  receptacle  is 
not  acceptable.  Paragraph  (i)  would  be 
revised  to  clarify  that  infectious 
substances  are  required  to  be  marked  in 
accordance  with  §  178.503  and 
redesignated  as  a  new  paragraph  (I). 
New  paragraphs  (i),  (j)  and  (k)  would  be 
added  to  incorporate  the  selective 
testing  provisions  in  the  UN 
Recommendations  and  ICAO  Technical 
Instructions.  These  provisions  allow 
variations  in  the  primary  receptacles 
within  the  secondary  packaging  without 
further  testing  of  the  completed 
packaging  if  an  equivalent  level  of 
performance  is  maintained. 

IV.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  ANPRM  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  and  was  not 
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reviewed  by  the  Office  of  Management 
and  Budget.  It  is  not  a  significant 
regulatory  action  imder  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (44  FR 
11034,  March  1, 1979). 

Any  future  NPRM  on  infiectious 
substances  may  contain  proposals  that 
have  substantial  efiiects  on  hospitals 
(SIC  8062),  nursing  and  personal  care 
facilities  (SIC  8059),  medical  and  dental 
laboratories  (SIC  807),  home  health  care 
services  (SIC  8082),  offices  and  clinics 
of  doctors  of  medicine  (SIC  8011)  and 
dentists  (SIC  8021),  and  research, 
development  and  testing  services  (SIC 
8731).  The  primary  economic  impact  of 
a  proposed  rule  along  the  lines  of  this 
ANPRM  would  be  on  persons  who  offer 
for  transportation  or  transport 
diagnostic  specimens  and  biological 
products,  subclassifications  of 
infectious  substances  that  are  currently 
'excepted  from  all  requirements  of  the 
HMR.  At  this  time,  RSPA  has  neither 
sufficient  data  in  the  form  of  reported 
incidents  concerning  fire,  breakage, 
spillage,  or  suspected  contamination 
involving  shipments  of  diagnostic 
specimens  and  biological  products  with 
which  it  may  assess  actual  risks  in 
transportation.  Also,  RSPA  does  not 
have  a  thorough  understanding  of 
current  distribution  systems  by  which  it 
may  estimate  costs  that  would  result 
bom  a  decision  to  apply  requirements  of 
the  HMR  to  various  modes  of 
transportation  and  types  of  carriage  (i.e.. 
common,  contract  and  private).  A 
primary  piupose  of  this  ANPF^  is  for 
RSPA  to  gather  additional  information 
that  will  assist  the  agency  in  measuring 
the  anticipated  benefits  to  society, 
through  increased  safety  in  the 
transportation  of  these  hazardous 
materials,  against  anticipated  costs  to 
society  resulting  firom  new  rules  and 
regulations.  RSPA  requests  comments 
on  costs  and  benefits  that  may  result 
from  any  future  rulemaking. 

B.  Executive  Order  12612 

This  notice  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Federal 
hazardous  materials  transportation  law, 
49  U.S.C.  5701-5127,  contains  an 
express  preemption  provision  (49  U.S.C. 
5125(b))  that  preempts  State,  local,  and 
Indian  tribe  requiremrats  on  certain 
covered  subjects.  Covered  subjects  are: 

(i)  the  designation,  description,  and 
classification  of  hazardous  material: 

(ii)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(iii)  the  preparation,  execution,  and 
use  of  shipping  documents  related  to 


hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  docimients; 

(iv)  the  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(v)  the  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  advance  notice  of  proposed 
rulemaking  addresses  covered  subjects 
imder  items  i-v  above  and,  if  adopted, 
would  preempt  State,  local,  or  Indian 
tribe  requirements  not  meeting  the 
"substantively  the  same"  standard. 
Federal  hazardous  materials 
transportation  law  provides  at  Sec. 
5125(b)(2)  that  if  RSPA  issues  a 
regulation  concerning  any  of  the 
covered  subjects  RSPA  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earUer 
than  the  90th  day  following  the  date  of 
isstiance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
Thus,  RSPA  lacks  discretion  in  this 
area,  and  preparation  of  a  federalism 
assessment  is  not  warranted. 

C.  Executive  Order  13084 

This  notice  has  not  yet  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  revised  rules  and  regulations 
evolving  from  this  ANPRM  are  not 
expected  to  significantly  or  uniquely 
a^ct  the  communities  of  Indian  tribal 
governments,  the  funding  and 
consultation  requirements  of  this 
Executive  Order  would  not  apply. 
Nevertheless,  this  ANPRM  specifically 
requests  comments  from  affected 
persons,  including  Indian  tribal 
governments,  as  to  its  potential  impact. 


D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  etseq.).  RSPA  must 
consider  whether  a  potential  notice  of 
proposed  rulemaking  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Unless  alternative  definitions  have  been 
established  by  the  agency  in 
consultation  with  the  Small  Business 
Administration,  the  definition  of  "small 
business"  has  the  same  meaning  as 
under  the  Small  Business  Act.  Because 
RSPA  has  established  no  special 
definition,  the  agency  employs 
thresholds  published  under  criteria  in 


13  CFR  121.101,  e.g.,  $5  million  for 
facilities  falling  within  major  group  80 
(health  services)  and  500  employees  for 
commercial  physical  and  biological 
research  (SIC  8731). 

Because  it  has  not  yet  proposed  any 
new  requirements,  RSPA  cannot  yet 
determine  potential  effects  upton  small 
entities.  Accordingly,  an  Initial 
Regulatory  Flexibility  Assessment 
disciissing  the  impact  of  this  potential 
rulemaking  on  small  entities  has  not 
been  prepared.  However,  RSPA  has 
determined  that  an  NPRM  that  closely 
follows  considerations  in  this  ANPRM 
may  have  potential  impacts  on  small 
businesses,  and  State  and  local 
governments.  The  agency  expects  that 
comments  received  on  this  ANPRM  will 
assist  it  in  determining  the  number  of 
potentially  afiiacted  small  entities  and  in 
weighing  the  impact  of  various 
regulatory  alternatives  for  the  purpose 
of  drafting  revised  rules  and  regulations. 

E.  Paperwork  Reduction  Act 

Under  the  Paperwoiic  Reduction  Act 
of  1995,  no  person  is  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  This  ANPRM  does  not  propose 
any  new  information  collection 
burdens. 

F.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  niunber  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  contained  in  the  heading 
of  this  document  can  be  used  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

G.  Unfiinded  Mandates  Reform  Act 

This  ANPRM  imposes  no  mandates 
and  thus  does  not  impose  unfunded 
mandates  imder  the  Unfunded 
Mandates  Reform  Act  of  1995. 

ListofSalqects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labels,  Maridngs, 
Packaging  and  containers.  Reporting 
and  record  keeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers. 
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49  CFR  Part  178 

Hazardous  materials  transportation, 
Packaging  and  containers. 

In  consideration  of  the  foregoing,  49 
CFR  parts  171, 172,  173,  and  178  may 
be  proposed  to  be  amended  as  follows: 

PART  171--GENERAL  INFORMATION, 
REGULATIONS.  AND  DEFINITIONS 

1.  The  authority  citiation  for  part  171 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
part  1. 

la.  Section  171.14  would  be  amended 
by  adding  paragraph  (f)  to  read  as 
follows: 

§  1 71 .1 4    Transitional  provisions  for 
implementing  requirements  t>ased  on  ttie 
UN  Recommendations. 


(f)  Until  [TWO  YEARS  FROM  THE 
EFFECTIVE  DATE  OF  FINAL  RULE], 
labels  which  conform  to  speciHcations 
in  subpart  E  of  part  172  contained  in  the 
49  CFR,  parts  100  to  185,  edition  revised 
as  of  October  1, 1998,  for  a  Division  6.2 
material  may  be  used  in  place  of  the 
Division  6.2  labels  currently  specified  in 
subpart  E  of  Part  172  of  this  subchapter. 

§171.15    [Amended] 

2.  In  §  171.15,  the  following  changes 
would  be  made: 

a.  Paragraph  (a)(3)  would  be  amended 
by  removing  the  term  "(etiologic 
agents)". 

b.  Paragraph  (b)  would  be  amended  by 
removing  the  term  "etiologic  agents" 
and  in  its  place  adding  the  term 
"infectious  substances". 

c.  Paragraph  (b)  would  be  amended  by 
adding  the  wording  ";  however,  a 
written  report  is  still  required  as  stated 
in  paragraph  (c)  of  this  section" 


immediately  after  the  number  "202- 
267-2675". 

PART  172— HAZARDOUS  MATERIALS 
TABLE.  SPECIAL  PROVISIONS. 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION  AND 
TRAINING  REQUIREMENTS 

3.  The  authority  citation  for  part  172 
would  continue  to  read  as  follows:       — . 

Authority:  49  U.S.C  5101-5127;  49  CFR 
1.53. 

3.  In  §  172,101,  the  following  proper 
shipping  names  would  be  added  to  or 
revised  in  the  Hazardous  Materials 
Table:  following  proper  shipping  names 
would  be  added  to  or  revised  in  the 
Hazardous  Materials  Table: 

§172.101    Hazardous  Materials  Table 

•        •        •        •        * 
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4.  In  §  172.102.  in  paragraph  (c)(2). 
Special  provision  A14  would  be 
removed.  Special  Provision  A13  would 
be  revised,  and  Special  Provisions  A81 
and  A82  would  be  added  in 
alphanumeric  order  to  read  as  follows: 

S  172.102    Special  provisions. 


(c)* 


(2)*  *  • 
A13    Bulk  packagings  are  not  authorized  for 
transpcfftation  by  aircraft. 

•         •         •         •         • 

A81    The  quantity  limits  in  column  (9A)  do 
not  apply  to  blood  or  blood  products 
known  to  contain  or  suspected  of 
containing  infectious  substances  when 
transported  in  primary  receptacles  not 
exceeding  500  ml  (17  ounces)  and  in 
outer  packagings  not  exceeding  4  L  (1 
gallon)  and  packaged  in  accordance  with 
$173,196. 

A82    The  quantity  limits  in  columns  (9A) 
and  (9B)  do  not  apply  to  body  parts, 
whole  organs  or  whole  bodies  known  to 
contain  or  suspected  of  containing 
infectious  substances;  these  materials 
must  be  packaged  in  accordance  with 
§  173.134  of  this  subchapter  ot, 
alternatively,  in  a  strong  outer  packaging 
in  accordance  with  173.196(c)(3)  with 
leakproof  iimer  receptacles  or  liners  so 
as  not  to  present  a  hazard  to  persons  or 
animals  during  transport. 


5.  Section  172.432,  the  illustration  in 
paragraph  (a)  and  paragraph  (b)  would 
be  revised  to  read  as  follows: 

S  172.432    INFECTIOUS  SUBSTANCE  laboL 

(a)*  •  * 

BIUMQ  COM  4»10-«»-P 


BNJJNG  CODE  4«10-«>-e 


Federal  Register /Vol.  63.  No.  170 /Wednesday.  September  2.  1998 /Proposed  Rules  46855 


(b)  In  addition  to  complying  with 
§  172.407,  the  backgroimd  on  the 
INFECTIOUS  SUBSTANCE  label  must 
be  white. 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

5.  The.authority  citation  for  part  173 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  51015127, 44701;  49 
CFR  1.45, 1.53. 

6.  In  §  173.6,  paragraph  (a)(1) 
introductory  text  would  be  amended  by 
adding  the  term  "6.2"  immediately 
following  the  term  "6.1",  paragraph 
(a)(4)  would  be  redesignated  as 
paragraph  (a)(5)  and  a  new  paragraph 
(a)(4)  would  be  added  to  read  as  follows: 

§  1 73.6    Materials  of  trade  exceptions. 

*  •        *        *        • 

(a)*  •  * 

(4)  A  Division  6.2  material,  other  than 
a  risk  group  4  or  a  cultiue  or  stock,  that 
is  a  diagnostic  specimen,  biological 
product  or  regulated  medical  waste 
contained  in  a  combination  packaging 
consis.ting  of  inner  packagings  having  a 
gross  mass  or  capacity  not  over  0.5  kg 
(1  pound),  or  0.5  L  (1  pint),  and  an  outer 
packaging  having  a  gross  mass  or 
capacity  not  exceeding  4  kg  (8.8 
pounds)  or  4  L  (1  gallon). 

•  *        •        •        * 

7.  Section  173.134  would  be  revised 
to  read  as  follows: 

§173.134    aass  6.  Division  6.2— 
Definitions  and  exceptions. 

(a)  Definitions.  For  the  piuposes  of 
this  subchapter,  the  following  terms 
pertain  to  Division  6.2  (infectious 
substances)  materials: 

(1)  Division  6.2  material  means  a 
material  containing  an  infectious 
substance  subject  to  the  requirements  of 
this  subchapter,  including,  but  not 
limited  to.  a  biological  product,  a 
diagnostic  specimen,  cultures  and 
stodis  of  an  infectious  substance,  and 
regulated  medical  waste. 

(2)  Infectious  substance  means  a 
material  known  to  contain,  or 
reasonably  expected  to  contain, 
pathogens.  Pathogens  are  micro- 
organisms (including  bacteria,  viruses, 
ridcettsia,  parasites,  and  fungi)  or 
recombinant  micro-organisms  (hybrid  or 
mutant)  that  are  known  or  reasonably 
expected  to  cause  infectious  disease  in 
hiunans  or  animals.  An  infectious 
substance  is  assigned  to  a  risk  group 
based  on  its  level  of  risk  and  is  subject 
to  the  provisions  of  this  subchapter  as 

a  Division  6.2  material  if  it  has  the 
potential  to  spread  disease  when 
exposure  to  it  occius. 


(3)  Biological  product  means  a 
material  derived  from  a  living  organism 
that  is  manufactured  and  distributed  in 
accordance  v«rith  the  provisions  of  9  CFR 
part  102  (Licenses  for  Biological 
Products),  9  CFR  part  103  (Experimental 
Products,  Distribution,  fmd  Evaluation 
of  Biological  Products  Prior  to 
Licensing),  9  CFR  part  104  (Permits  for 
Biological  Products),  21  CFR  part  312 
(Investigational  New  Drug  Application), 
or  21  CFR  parts  600  to  680  (Biologies). 
A  biological  product  is  used  for 
prevention,  treatment,  or  diagnosis  of 
disease  in  humans  or  animals,  or  for 
developmental,  experimental,  or 
investigational  purposes  related  to  these 
uses,  lihis  term  includes,  but  is  not 
limited  to,  a  finished  or  unfinished 
product  such  as  a  vaccine;  however,  it 
does  not  include  a  diagnostic  specimen. 

(4)  Cultures  and  stocks  means 
material  that  contains  a  risk  group  2,  3 
or  4  pathogen  for  purpose  of  growth  or 
storage. 

(5)  Diagnostic  specimen  means  any 
human  or  animal  material  including, 
but  not  limited  1o,  excreta,  secreta, 
blood,  blood  and  its  components,  tissue, 
and  tissue  fluids,  being  transported  for 
diagnostic  or  investigational  piuposes. 
but  excluding  live  humans  or  animals. 
Exceptions  are  provided  in  paragraph 
(c)(4)  of  this  section  for  Risk  Group  2, 

3.  and  4  materials  transported  by  private 
or  contract  motor  carrier. 

(6)  Regulated  medical  waste  means  a 
waste  or  reusable  material  that  contains 
or  is  suspected  of  containing  an 
infectious  substance  in  other  than  risk 
group  4  and  is  generated  in — 

(i)  The  diagnosis,  treatment  or 
immunization  of  human  beings  or 
animals; 

(ii)  Research  pertaining  to  the 
diagnosis,  treatment  or  immimization  of 
human  beings  or  animals;  or 

(iii)  The  production  or  testing  of 
biological  products. 

(7)  Risk  group  means  a  ranking  based 
on  level  of  risk  using  criteria  developed 
by  the  World  Health  Organization 
(WHO).  A  risk  group  is  characterized  by 
the  pathogenicity  of  the  orgemism,  the 
mode  and  relative  ease  of  transmission, 
the  degree  of  risk  to  both  an  individual 
and  a  community,  and  the  reversibility 
of  the  disease  through  the  availability  of 
known  and  effective  preventative  agents 
and  treatment.  The  criteria  for  each  risk 
group  according  to  the  level  of  risk  are 
as  follows: 

(i)  Risk  group  4  means  a  pathogen  that 
usually  causes  serious  human  or  animal 
disease  and  that  can  be  readily 
transmitted  fittm  one  individual  to 
another,  directly  or  indirectly,  and  for 
which  effective  treatment  and 
preventative  measures  are  not  usually 


available  (i.e..  high  individual  and 
community  risk). 

(ii)  Risk  group  3  means  a  pathogen 
that  usually  causes  serious  human  or 
animal  disease  but  does  not  ordinarily 
spread  from  one  infected  individual  to 
another,  and  for  which  efiiective 
treatment  and  preventative  measures  are 
available  (i.e.,  high  individual  risk  and 
low  community  risk). 

(iii)  Risk  group  2  means  a  pathogen 
that  can  cause  human  or  animal  disease 
but  is  imlikely  to  be  a  serious  hazard, 
and,  while  capable  of  causing  serious 
infection  on  exposure,  for  which  there 
are  effective  treatment  and  preventive 
measures  available  and  the  risk  of 
spread  of  infection  is  limited  (i.e., 
moderate  individual  risk  and  low 
community  risk). 

(iv)  Risk  group  1  means  a  micro- 
organism that  is  luilikely  to  cause 
hiunan  or  animal  disease  (i.e.,  no,  or 
very  low,  individual  or  community 
risk).  A  material  containing  only  such 
micro-organisms  is  not  subject  to  the 
requirements  of  this  subchapter. 

(8)  Sharps  means  any  object  that  can 
penetrate  the  skin,  including,  but  not 
limited  to,  needles,  scalpels,  broken 
glass,  broken  capillary  tubes,  and 
exposed  ends  of  dental  wires  that  may 
be  contaminated  with  a  pathogen. 

(b)  Exceptions  for  biological  products. 
(1)  A  biological  product  which  is  known 
or  reasonably  expected  to  contain  a 
pathogen  in  risk  groups  2,  3,  or  4  must 
be  classified  in  Division  6.2  under  UN 
2814  or  UN  2900,  as  appropriate,  unless 
otherwise  excepted. 

(2)  A  biological  product  that  has 
successfully  completed  all  screening 
and  confirmatory  tests  required  by  the 
Food  and  Drug  Administration  of  the 
Department  of  Health  and  Human 
Services  or  the  Department  of 
Agriculture,  as  appropriate,  to  identify 
pathogens  is  not  considered  an 
infectious  substance  and  is  not  subject 
to  the  requirements  of  this  subchapter. 

(c)  Exceptions  for  diagnostic 
specimens.  (1)  A  diagnostic  specimen 
that  is  known  or  reasonably  expected  to 
contain  a  pathogen  in  risk  group  2  or  3 
(medium  to  high  probability)  or  for 
which  there  is  any  probabihty  that  it 
contains  a  pathogen  of  risk  group  4  must 
be  classified  in  Division  6.2  imder  UN 
2814  or  UN  2900,  as  appropriate,  unless 
otherwise  excepted.  A  specimen 
transported  for  the  purpose  of  initial  or 
confirmatory  testing  for  the  presence  of 
a  pathogen  falls  within  this  group. 

(2)  A  diagnostic  specimen  for  which 
a  relatively  low  probability  exists  that  a 
pathogen  of  risk  groups  2  or  3  is  present 
may  be  transported  under  the 
exceptions  provided  in  §  173.196(c). 
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(3)  A  diagnostic  specimen  that  is 
known  or  reasonably  expected  to 
contain  a  pathogen  in  risk  group  1  only 
or  is  known  not  to  contain  a  pathogen 
is  not  considered  an  infectious 
substance  and  is  not  subject  to  the 
reouirements  of  this  subchapter. 

14)  A  diagnostic  specimen  which 
meets  the  provisions  of  paragraph  (c)(1) 
or  (c)(2)  of  this  section  is  excepted  from 
all  other  requirements  of  this  subchapter 
when  transported  by  a  private  or 
contract  motor  carrier  not  engaged  in 
the  transportation  of  passengers  and  the 
material  is  packaged  and  marked  with 
the  proper  shipping  name  "Diagnostic 
Specimen"  in  accordance  with  the 
provisions  for  diagnostic  specimens  in 
§  173.196(c)  of  this  subchapter. 

(5)  Animals  which  contain  or  are 
contaminated  with  an  infectious 
substance  must  be  transported  under  the 
terms  and  conditions  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

(d)  Other  exceptions.  (1)  The 
following  are  not  subject  to  the 
requirements  of  this  subchapter  as  a 
Division  6.2  material: 

(i)  A  living  person; 

(ii)  Laundry  or  medical  equipment 
that  conforms  to  the  regulations  of  the 
Occupational  Safety  and  Health 
Administration  of  the  Department  of 
Labor  in  29  CFR  1910.1030; 

(iii)  A  material,  including  waste,  that 
previously  contained  an  infectious 
substance  that  has  been  treated  by  steam 
sterilization,  chemical  disinfection,  or 
other  appropriate  method,  so  that  it  no 
longer  meets  the  definition  of  an 
infectious  substance; 

(iv)  Any  waste  or  recyclable  material, 
other  than  regulated  medical  waste, 
including — 

(A)  Garbage  and  trash  derived  from 
hotels,  motels,  and  households, 
including  but  not  limited  to  single  and 
multiple  residences; 

(B)  Sanitary  waste  or  sewage; 

(C)  Sewage  sludge  or  compost;  and 

(D)  Animal  waste  generated  in  animal 
husbandry  or  food  production; 

(E)  Medical  waste  generated  from 
households;  or 

(F)  Corpses,  remains,  and  anatomical 
parts  that  are  intended  for  interment  or 
cremation; 

(v)  Forensic  material  that  is 
transported  on  behalf  of,  a  Federal, 
State,  local  or  Indian  tribal  government 
agency  provided  they  are  shipped  in  a 
packaging  conforming  to  the  provisions 
of  §  173.24  of  this  subchapter.  A 
package  being  shipped  and  transported 
under  this  provision  must  be  marked 
"Diagnostic  Specimen". 

(2)  (Reserved) 

9.  In  §  173.140.  paragraphs  (c)  and  (d) 
would  be  added  to  read  as  follows: 


§173.140    Class  9— Definitions. 

***** 

(c)  Any  material  that  is  a  genetically 
modified  micro-organism  or  organism. 

(1)  This  includes  micro-organisms 
and  organisms  in  which: 

(i)  Genetic  material  has  been 
purposely  altered  through  genetic 
engineering  in  a  way  that  does  not  occur 
naturally;  and 

(ii)  The  material  does  not  meet  the 
definition  of  an  infectious  substance, 
but  has  the  potential  to  alter  animals, 
plants  or  microbiological  substances  in 
a  way  not  normally  \he  result  of  natural 
reproduction. 

(2)  A  genetically  modified  micro- ' 
organism  or  organism  that  meets  the 
definition  of  an  infectious  substance  in 
§  173.134  is  subject  to  the  requirements 
for  a  Division  6.2  material. 

(d)  Exceptions.  (1)  A  genetically 
modified  micro-organism  or  organism 
that  is  authorized  for  final  distribution 
and  use  by  a  U.S.  Government  agency  is 
not  subject  to  requirements  of  this 
subchapter. 

(2)  Genetically  modified  micro- 
organisms or  organisms  that  meet  the 
definition  of  a  Class  9  material  are  not 
assigned  a  packing  group. 

(3)  Packaging  requirements  for 
genetically  modified  micro-organisms 
and  organisms  are  specified  in 

§  173.196(c). 

(4)  A  genetically  modified  micro- 
organism or  organism  is  excepted  from 
all  other  requirements  of  this  subchapter 
when  transported  by  a  private  or 
contract  motor  carrier  not  engaged  in 
the  transportation  of  passengers,  and  the 
material  is  packaged  and  marked  with 
the  proper  shipping  name  "Genetically 
modified  micro-organism,"  in 
accordance  with  the  provisions  in 

§  173.196(c)(4). 

(5)  Animals  which  contain  or  are 
contaminated  with  a  genetically 
modified  micro-organism  must  be 
transported  under  the  terms  and 
conditions  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

10.  Section  173.196  would  be  revised 
to  read  as  follows: 

$  1 73. 1 96    Infectious  substances. 

(a)  When  §  172.101  of  this  subchapter 
specifies  that  an  infectious  substance  be 
packaged  under  this  section,  only  non- 
bulk  packagings  prescribed  in  this 
section  may  be  used. 

(1)  An  infectious  substance  must  be 
classified  and  described  under  UN  2814 
or  UN  2900  and  must  be  packaged  in  a 
Division  6.2  packaging  meeting 
requirements  of  paragraph  (b)  of  this 
section. 


(2)  An  infectious  substance  that  is 
authorized  to  be  described  under  the 
proper  shipping  name  "Diagnostic 
Specimen"  must  be  packaged  in 
accordance  with  paragraph  (b)  or  (c)  of 
this  section.  If  the  diagnostic  specimen 
meets  the  requirements  of 

§  173.134(c)(2)  and  is  transported  by 
highway  only  by  a  private  or  contract 
carrier,  it  may  be  packaged  in 
conformance  with  provisions  of 
paragraph  (c)  of  this  section. 

(3)  Body  parts,  organs  or  whole  bodies 
must  be  packaged  in  a: 

(i)  Division  6.2  packaging  meeting  the 
requirements  of  paragraph  (b)  of  this 
section; 

(ii)  Diagnostic  specimen  packaging 
meeting  ^e  requirements  of  paragraph 

(c)  of  this  section,  or 

(iii)  Non-specification  packaging 
meeting  the  requirements  of  paragraph 

(d)  of  this  section. 

(b)  Division  6.2  packaging.  A  Division 
6.2  packaging  must  conform  to  a  UN 
standard  specified  in  subpart  L  of  part 
178  of  this  subchapter  and  meet  the  test 
standards  of  §  178.609  of  this 
subchapter.  The  packaging  must 
include: 

(1)  Inner  packagings  comprising: 
(i)  A  watertight  primary  receptacle; 
(ii)  A  watertight  secondary  packaging; 

and 

(iii)  Other  than  for  a  solid  infectious 
substance,  an  absorbent  material  must 
be  placed  betvsreen  the  primary 
receptacle  and  the  secondary  packaging. 
If  multiple  primary  receptacles  are 
placed  in  a  single  secondary  packaging, 
they  must  be  wrapped  individually  to 
ensure  that  contact  between  them  is 
prevented.  The  absorbent  material,  such 
as  cotton  or  wool,  must  be  sufficient  to 
absorb  the  entire  contents  of  all  primary 
receptacles. 

(2)  An  outer  packaging  of  adequate 
strength  for  its  capacity,  mass  and 
intended  use. 

(3)  The  smallest  overall  external 
dimensions  of  the  outer  packaging  must 
be  at  least  100  mm  (3.9  inches). 

(4)  An  itemized  list  of  contents  must 
be  enclosed  between  the  secondary 
packaging  and  the  outer  packaging. 

(5)  Based  on  their  physical  and 
chemical  form,  infectious  substances 
must  be  packaged  according  to  the 
following  guidelines: 

(i)  Lyophilized  substances.  Primary 
receptacles  must  include  flame-sealed 
glass  ampules  or  rubber-stopped  glass 
vials  fitted  with  metal  seals, 
(ii)  Liquid  or  solid  substances — 
(A)  Substances  shipped  at  ambient 
temperatures  or  higher.  Authorized 
primary  receptacles  include  those  of 
glass,  metal  or  plastic.  Positive  means  of 
ensuring  a  leakproof  seal,  such  as  heat 
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seal,  skirted  stopper  or  metal  crimp  seal 
must  be  provided.  If  screw  caps  are 
used,  they  must  be  secured  with 
adhesive  tape. 

(B)  Substances  shipped  refrigerated  or 
ftvzen  (ice,  pre-ftvzen  packs,  dry  ice). 
Ice  or  dry  ice  must  be  placed  outside  the 
secondary  packagings.  Interior  supports 
must  be  provided  to  secure  the 
secondary  packagings  in  the  original 
position  after  the  ice  or  dry  ice  has 
dissipated.  If  ice  is  used,  the  packaging 
must  be  leakproof.  If  dry  ice  is  used,  the 
outer  packaging  must  permit  the  release 
of  carbon  dioxide  gas  and  otherwise 
meet  the  provisions  in  §  173.217. 

(C)  Substances  shipped  in  liquid    - 
nitrogen.  Plastic  primary  receptacles 
capable  of  withstanding  very  low 
temperatures  must  be  used.  Secondary 
packaging  must  withstand  very  low 
temperatures  and  in  most  cases  will 
need  to  be  fitted  over  individual 
primary  receptacles.  For  transportation 
of  liquid  nitrogen  aboard  aircraft,  see 
§  171.11  of  this  subchapter. 

(6)  Whatever  the  intended 
temperature  of  shipment,  the  primary 
receptacle  or  secondary  packaging  used 
for  infectious  substances  must  be 
capable  of  withstanding,  without 
leakage,  an  internal  pressure  which 
produces  a  pressure  differential  of  not 
less  than  95  kPa  (14  psi)  and 
temperatures  in  the  range  of  -  40''C  to 
+55''C(-40'Fto+131°F). 

(c)  Diagnostic  specimens  and 
genetically  modified  micro-organisms 
and  organisms.  (1)  A  diagnostic 
specimen  that  otherwise  conforms  to 
terms  and  conditions  specified  in 
§  173.134(c)(1)  and  (c)(4)  must  be 
packaged  as  specified  in  paragraph  (b) 
of  this  section,  except  that  the  package 
need  only  be  capable  of  meeting  test 
standards  of  §  178.609  of  this 
subchapter  and  at  a  drop  test  height  of 
not  less  than  1.2  m  (3.9  feet),  rather  than 
9  m  (30  feet). 

(2)  A  diagnostic  specimen  that 
otherwise  conforms  to  terms  and 
conditions  specified  in  §  173.134(c)(2) 
and  (c)(4)  must  be  packaged  as  follows: 
(i)  In  a  leakproof  primary  receptacle 
that  does  not  contain  more  than  500  ml 
(17  ounces)  or  500  mg  (1.1  pounds), 
(ii)  In  an  outer  packaging  that  does 
not  contain  more  than  4  L  (1  gallon)  or 
4  kg  (8.8  pounds). 

(iii)  The  packing  conforms  to 
requirements  in  §  173.196(b),  but  is  not 
subject  to  tiie  marking  requirements  in 
subpart  L  of  part  178  of  this  subchapter 
or  the  performance  tests  in  subpart  M  of 
part  178  of  this  subchapter.  However, 
each  completed  package  must  be 
capable  of  successfully  passing  the  drop 
test  specified  in  §  178.603  of  this 


subchapter.  The  height  of  the  drop  test 
must  meet  or  exceed  1.2  m  (3.9  feet). 

(iv)  For  a  solid  diagnostic  specimen, 
the  primary  receptacle  and  secondary 
packaging  is  excepted  from 
requirements  pertaining  to  their  ability 
to  withstand  a  pressure  differential  of 
not  less  than  95  kPa. 

(3)  Except  as  provided  in  paragraph 
(c)(4)  of  this  section,  a  genetically 
modified  micro-organism  or  organism 
must  be  packaged  as  specified  in 
paragraph  (b)  of  this  section,  except  that 
the  package  need  only  be  capable  of 
meeting  test  standards  of  §  178.609  of 
this  subchapter  and  at  a  drop  test  height 
of  not  less  than  1.2  m  (3.9  feet),  rather 
than  9  m  (30  feet). 

(4)  A  genetically  modified  micro- 
organism or  organism  that  otherwise 
conforms  to  terms  and  conditions 
specified  in  §  173.140(d)(4)  must  be 
packaged  as  follows: 

(i)  In  a  leakproof  primary  receptacle 
that  does  not  contain  more  than  500  ml 
(17  ounces)  or  500  mg  (1.1  pounds), 
(ii)  In  an  outer  packaging  that  does 
not  contain  more  than  4  L  (1  gallon)  or 
4  kg  (8.8  pounds). 

(iii)  The  packaging  conforms  to 
requirements  in  §  173.196(b),  but  is  not 
subject  to  the  marking  requirements  in 
subpart  L  of  part  178  of  this  subchapter 
or  the  performance  tests  in  subpart  M  of 
part  178  of  this  subchapter.  However, 
each  completed  package  must  be 
capable  of  successfully  passing  the  drop 
test  specified  in  §  178.603  of  this 
subchapter.  The  height  of  the  drop  test 
must  meet  or  exceed  1.2  m  (3.9  feet). 

(iv)  For  a  solid  genetically  modified 
micro-organism  or  organism,  the 
primary  receptacle  and  secondary 
packaging  is  excepted  from 
requirements  pertaining  to  their  ability 
to  withstand  a  pressure  differential  of 
not  less  than  95  kPa. 

(d)  Non-specification  packaging 
requirements.  This  packaging  consists  of 
a  non-bulk  strong  outer  packaging  and 
a  leakproof  inner  packaging,  such  as  a 
liner  or  receptacle,  that  conforms  to  the 
conditions  specified  in  §§  173.24  and 
173.S4a  and  the  following  additional 
requirements: 

(1)  When  transported  by  aircraft,  the 
packaging  must  conform  to 
requirements  specified  in  §  173.27; 

(2)  When  transported  with  dry  ice,  the 
packaging  must  conform  to 
requirements  specified  in  paragraph 
(b)(5)(ii)(B)  of  this  section;  and 

(3)  When  shipped  in  liquid  nitrogen, 
the  packaging  must  conform  to 
requirements  specified  in  paragraph 
(b)(5)(ii)(C)  of  this  section. 

(e)  The  requirements  of  this  section 
are  in  addition  to  the  requirements  of 


the  Department  of  Health  and  Human 
Services  contained  in  42  CFR  part  72. 

11.  Section  173.197  would  be  revised 
to  read  as  follows: 

§173.197    Regulated  medical  waste. 

(a)  Non-bulk  packagings.  Non-bulk 
packagings  conforming  to  the 
requirements  of  part  1 78  of  this 
subchapter  at  the  Packing  Group  U 
performance  level  are  authorized  for 
regulated  medical  waste  as  follows.  The 
packagings  must  be: 

(1)  Rigid; 

(2)  Leak-resistant; 

(3)  Impervious  to  moisture; 

(4)  Of  sufficient  strength  to  prevent 
tearing  or  bursting  under  normal 
conditions  of  use  and  handling: 

(5)  Sealed  to  prevent  leakage  during 
.    transport; 

(6)  Puncture-resistant  for  sharps  and 
sharps  with  residual  fluids;  and 

(7)  Break-resistant  and  tightly  lidded 
or  stoppered  for  fluids  in  quantities 
greater  than  20  cubic  centimeters. 

(b)  Special  bulk  packagings. 
Authorized  packagings  consist  of  one  of 
the  outer  bulk  packagings  with  multiple 
inner  packagings,  as  described  in  this 
paragraph. 

(1)  Outer  packagings.  (i)  Intermediate 
bulk  container  (IBC)  packaging. 
Intermediate  bulk  containers  are 
authorized  as  outer  packagings  subject 
to  the  conditions  and  limitations  of  this 
paragraph  provided  they  conform  to  the 
requirements  in  subpart  Oof  part  178  of 
this  subchapter  at  the  Packing  Group  II 
performance  level,  as  follows: 

(A)  Liquids  or  solids.  The  following 
are  authorized  as  outer  packagings  with 
inner  packagings  that  contain  liquids  or 
solids: 

(1)  Composite:  31HZ1.  The  letter  "Z" 
must  be  replaced  with  a  capital  letter 
which  indicates  the  material  of 
construction  of  the  outer  packaging  (see 
§  178.702  of  this  subchapter); 

(2)  Metal:  31A,  31B,  or'3lN;  or 

(3)  Rigid  plastic:  31H1  or  31H2. 
(B)  Solids  only.  The  following  are 

authorized  as  outer  packagings  with 
inner  packagings  that  contain  solids 
only: 

(7)  Composite:  llHZl  or  12HZ1.  The 
letter  "Z"  must  be  replaced  with  a 
capital  letter  which  indicates  the 
material  of  construction  of  the  outer 
packaging  (see§178.702ofthis  — 

subchapter);  ' 

[2]  Metal:  11  A,  llB,  UN.  12A,  12B, 
or  12N;  or  (3)  Rigid  plastic:  llHl,  11H2. 
2lHlor2lH2. 

(C)  Additional  provisions.  An  IBC 
authorized  for  solids  only,  may  be  used 
for  small  quantities  of  liquids  provided 
that  sufficient  absorbent  material  is  used 
to  absorb  the  entire  amount  of  liquid 
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present.  IBCs  intended  to  carry  sharps 
must  be  resistant  to  puncture  and  retain 
liquids  under  the  performance  tests  of 
subpart  O  of  part  178. 

(ii)  Non-specification  bulk  packaging. 
A  non-specification  packaging  is 
authorized  as  an  outer  packaging  subject 
to  the  conditions  and  limitations  of  this 
paragraph  as  follows: 

(A)  The  packaging  must  be  a  metal  or 
plastic  bulk  packaging  of  rigid,  seamless 
construction,  with  the  following 
features: 

(1)  A  lid  or  closure  that  is  closed, 
sealed  and  latched  during 
transportation;  and 

[2]  A  maximum  capacity  greater  than 
450  L  (119  gallons)  but  less  than  1,000 
L  (264  gallons)  as  a  receptacle  for  a 
liquid  or  a  maximum  net  mass  greater 
than  400  kg  (882  pounds)  but  less  than 
1,000  kg  (2,205  pounds)  as  a  receptacle 
for  a  solid; 

(B)  Be  capable  of  meeting  the  drop 
test  requirements  of  §  178.810  and 
stacking  test  requirements  of  §  178.815, 
for  the  Packing  Group  II  performance 
level  for  solids; 

(C)  Have  an  interior  surface  that  is 
smooth,  non-porous,  and  free  of  cracks 
and  crevices  that  could  obstruct 
decontamination  operations; 

(D)  Be  in  dedicated  service  for  the 
transportation  of  waste  materials; 

(E)  Prior  to  reuse,  be  decontaminated; 
and 

(F)  The  outer  packaging  must  be 
maintained  in  an  upright  position 
during  transportation. 

(G)  The  package  must  be  legibly 
marked  with  package  orientation 
markings  that  conform  pictorially  to  ISO 
Standard  780  on  two  opposite  vertical 
sides  of  the  package  with  the  arrows 
pointing  in  the  correct  upright  direction. 

(2)  Inner  packaging:  Inner  packagings 
must  conform  to  the  following 
requirements  to  be  authorized  for  use  in 
special  bulk  packagings: 

(i)  A  plastic  film  inner  packaging  may 
not  exceed  a  volume  of  175  L  (46 
gallons)  and  must  have  a  film  thickness 
of  at  least  0.076  cm  (0.003  inches); 

(ii)  Sharps  must  be  packaged  in 
puncture-resistant  containers  that  are 
not  greater  than  38  L  (10  gallons)  in 
volume; 

(iii)  Inner  packagings  for  liquids  must 
meet  the  non-bulk  packaging  standards 
for  Packing  Group  II  for  liquids.  Liquid 
materials  are  not  authorized  for 
transportation  in  inner  packagings  larger 
than  19  L  (5  gallons);  and 

(iv)  Inner  packagings  must  be  securely 
closed  with  a  minimum  of  entrapped  air 
and  sealed  with  a  positive  sealing 
mechanism  to  prevent  leakage. 


PART  17&-SPECIFICATiONS  FOR 
PACKAGINGS 

12.  The  authority  citation  for  part  178 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

13.  In  §  178.503,  paragraph  (f)  would 
be  added  to  read  as  follows: 

§  1 78.503    Marking  of  packagings. 

•        •        •        •        * 

(f)  A  manufacturer  must  mark  every 
UN  specification  package  that  is 
represented  as  manufactured  to  meet  the 
requirements  of  §  178.609  for  packaging 
of  infectious  substances  with  the  marks 
specified  in  this  section.  The  markings 
must  be  durable,  legible  and  placed  in 
a  location  and  of  such  a  size  relative  to 
the  packaging  as  to  be  readily  visible,  as 
specified  in  §  178.3(a).  An  infectious 
substance  packaging  that  successfully 
passes  the  tests  conforming  to  the  UN 
standard  must  be  marked  as  follows: 

(1)  The  United  Nations  symbol  as 
illustrated  in  paragraph  (e)  of  this 
section. 

(2)  The  code  designating  the  type  of 
packaging  and  material  of  construction 
according  to  the  identiHcation  codes  for 
packagings  specified  in  §  178.502  of  this 
subpart. 

(3)  The  text  "CLASS  6.2". 

(4)  The  last  two  digits  of  the  year  of 
manufacture  of  the  packaging. 

(5)  The  country  authorizing  the 
allocation  of  the  mark.  The  letters 
"USA"  indicate  that  the  packaging  is 
manufactured  and  marked  in  the  United 
States  in  compliance  with  the 
provisions  of  this  subchapter. 

(6)  The  name  and  address  or  symbol 
of  the  manufacturer  or  the  approval 
agency  certifying  compliance  with 
subparts  L  and  M  of  this  part.  Symbols, 
if  used,  must  be  registered  with  the 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

(7)  For  packagings  meeting  the 
requirements  of  §  178.609(k),  the  letter 
"U"  must  be  inserted  immediately 
following  the  marking  designating  the 
type  of  packaging  and  material  required 
in  paragraph  (f)(2)  of  this  section. 

(8)  Examples  of  markings  for 
infectious  substance  packages  include: 


(H) 


® 


4G/CLASS  6.2/97/USA/ACME876 


® 


1A2/CLASS  6.2/97/USA/ACME  CORP. 
123  ELM  ST  DALLAS,  TX  75230 


1A2U/CLASS  6.2/97/USA/ACME 
CORP.  123  ELM  ST  DALLAS.  TX  75230 

14.  In  §  178.601,  paragraph  (c)(1) 

.  would  be  revised  to  read  as  follows: 

§  178.601    General  requirements. 

*  «        •        *        • 

(c)*  *  * 

(1)  Design  qualification  testing  is  the 
performance  of  the  tests  prescribed  in 
§178.603.  178.604, 178.605, 178.606, 
178.607,  or  178.609,  as  applicable,  for 
each  new  or  different  packaging,  at  the 
start  of  production  of  that  packaging. 
***** 

15.  In  §  178.609,  paragraph  (i)  would 
be  redesignated  as  paragraph  (1),  the 
section  heading,  paragraph  (c)  preceding 
the  table,  the  undersignated  sentence 
preceding  paragraph  (d)(1)  introductory 
text,  paragraphs  (d)(1)  introductory  text. 
(d)(l)(i),  (d)(l)(iii).  (d)(l)(iv),  (e),  (h)(1), 
(h)(2),  and  newly  designated  paragraph 
(1)  would  be  revised,  and  new 
paragraphs  (i),  (j),  and  (k)  would  be 
added  to  read  as  follows: 

§  1 78.609    Test  requirements  for 
packagings  for  Infectious  substances. 

*  *        •        •        * 

(c)  Packagings  prepared  for  transport 
must  be  subjected  to  the  tests  in  Table 
I  of  this  paragraph,  which,  for  test 
purposes,  categorizes  packagings 
according  to  their  material 
characteristics.  For  outer  packagings, 
the  headings  in  Table  I  relate  to 
fiberboard  or  similar  materials  whose 
performance  may  be  rapidly  affected  by 
moisture;  plastics,  which  may  embrittle 
at  low  temperature;  and  other  materials 
such  as  metal  whose  performance  is  not 
significantly  affected  by  moisture  or 
temperature.  Where  a  primary 
receptacle  and  a  secondary  packaging  of 
an  inner  packaging  are  made  of  different 
materials,  the  material  of  the  primary 
receptacle  determines  the  appropriate 
test.  In  instances  where  a  primary 
receptacle  is  made  of  more  than  one 
material,  the  material  most  likely  to  be 
damaged  determines  the  appropriate 
test. 

*  •        *        •        • 

(d)*  *  * 

The  drops  must  be  performed  as 
follows: 

(1)  Where  the  samples  are  in  the 
shape  of  a  box,  Hve  must  be  dropped  in 
sequence: 

(i)  Flat  on  the  base; 

(ii)*  *  * 

(iii)  Flat  on  the  longest  side; 

(iv)  Flat  on  the  shortest  side;  and 
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(e)  The  samples  must  be  subjected  to 
a  water  spray  that  simulates  exposure  to 
rainfall  of  approximately  50  mm  per 
hour  for  at  least  one  hour.  They  must 
then  be  subjected  to  the  test  described 
in  paragraph  (d)  of  this  section. 
***** 

(h)*  *  * 

(1)  Samples  must  be  placed  on  a  level 
hard  surface.  A  cylindrical  steel  rod 
with  a  mass  of  at  least  7  kg  (15  pounds), 
a  diameter  not  exceeding  38  mm  (1.5 
inches)  and  the  impact  end  edges  a 
radius  not  exceeding  6  mm  (0.2  inches), 
must  be  dropped  in  a  vertical  free  fall 
from  a  height  of  1  m  (3  feet),  measured 
from  the  impact  end  of  the  impact 
surface  of  the  sample.  One  sample  must 
be  placed  on  its  base.  A  second  sample 
must  be  placed  in  an  orientation 
perpendicular  to  that  used  for  the  first. 
In  each  instance  the  steel  rod  must  be 
aimed  to  impact  the  primary 
receptacle(s).  Following  each  impact, 
there  shall  be  no  leakage  from  the 
primary  receptacle(s). 

(2)  Samples  must  be  dropped  onto  the 
end  of  a  cylindrical  steel  rod.  The  rod 
must  be  set  vertically  in  a  level  hard 
surface.  It  must  have  a  diameter  of  38 
mm  (1.5  inches)  and  the  edges  of  the 
upper  end  a  radius  not  exceeding  6  mm 
(0.2  inches).  The  rod  must  protrude 
from  the  surface  a  distance  at  least  equal 
to  that  between  the  primary 
receptacle(s)  and  the  outer  surface  of  the 
outer  packaging  with  a  minimum  of  200 
mm  (7.9  inches).  One  sample  must  be 
dropped  in  a  vertical  free  fall  from  a 
height  of  1  m  (3  feet),  measured  from  the 
top  of  the  steel  rod.  A  second  sample 
must  be  dropped  from  the  same  height 
in  an  orientation  perpendicular  to  that 
used  for  the  first.  In  each  instance  the 
packaging  should  be  so  orientated  that 
the  steel  rod  must  be  aimed  to  impact 
the  primary  receptacle(s).  Following 
each  impact,  there  shall  be  no  leakage 
fi"om  the  primary  receptacle(s). 

(i)  Provided  an  equivalent  level  of 
performance  is  maintained,  the 
following  variations  in  the  primary 
receptacles  placed  within  the  secondary 
packaging  are  allowed  without 


additional  testing  of  the  completed 
package: 

(1)  Primary  receptacles  of  equivalent 
or  smaller  size  as  compared  to  the  tested 
primary  receptacles  may  be  used 
provided: 

(i)-The  primary  receptacles  are  of 
similar  design  to  the  tested  primary 
receptacle  (e.g.,  shape:  round, 
rectangular,  etc.); 

(ii)  The  material  of  construction  of  the 
primary  receptacle  (glass,  plastics, 
metal,  etc.)  offers  resistance  to  impact 
and  a  stacking  force  equal  to  or  greater 
than  that  of  the  originally  tested  primary 
receptacle; 

(iii)  The  primary  receptacles  have  the 
same  or  smaller  openings  and  the 
closure  is  of  similar  design  (e.g.,  screw 
cap,  ftiction  lid,  etc.); 

(iv)  Sufficient  additional  cushioning 
material  is  used  to  fill  void  spaces  and 
to  prevent  significant  movement  of  the 
primary  receptacles;  and 

(v)  Primary  receptacles  are  oriented 
within  the  intermediate  packaging  in 
the  same  manner  as  in  the  tested 
package. 

(2)  [Reserved] 

(j)  A  lesser  number  of  the  tested 
primary  receptacles,  or  of  the  alternative 
types  of  primary  receptacles  identified 
in  paragraph  (i)  of  this  section,  may  be 
used  provided  sufficient  cushioning  is 
added  to  fill  the  void  space(s)  and  to 
prevent  significant  movement  of  the 
primary  receptacles. 

(k)  Primary  receptacles  of  any  type 
may  be  placed  within  a  secondary 
packaging  and  shipped  without  testing 
in  the  outer  packaging  under  the 
following  conditions: 

(1)  The  secondary/outer  packaging 
combination  must  have  been 
successfully  tested  in  accordance  with 
paragraphs  (a)  through  (h)  of  this  section 
with  fragile  (e.g.,  glass)  inner 
receptacles; 

(2)  The  total  combined  gross  weight  of 
inner  receptacles  must  not  exceed  one- 
half  the  gross  weight  of  inner 
receptacles  used  for  the  drop  test  in 
paragraph  (d)  of  this  section; 

(3)  The  thickness  of  cushioning 
material  betvkreen  inner  receptacles  and 


between  inner  receptacles  and  the 
outside  of  the  secondary  packaging  must 
not  be  reduced  below  the  corresponding 
thicknesses  in  the  originally  tested 
packaging.  If  a  single  inner  receptacle 
was  used  in  the  original  test,  the 
thickness  of  cushioning  between  the 
inner  receptacles  must  not  be  less  than 
the  thickness  of  cushioning  between  the 
outside  of  the  secondary  packaging  and 
the  inner  receptacle  in  the  original  test. 
When  either  fewer  or  smaller  inner 
receptacles  are  used  (as  compared  to  the 
inner  receptacles  used  in  the  drop  test), 
sufficient  additional  cushioning 
material  must  be  used  to  fill  the  void; 

(4)  The  outer  packaging  must  have 
successfully  passed  the  stacking  test  in 
§  178.606  of  this  subchapter  while 
empty.  The  total  weight  of  identical 
packages  must  be  based  on  the 
combined  mass  of  inner  receptacles 
used  in  the  drop  test  in  paragraph  (d)  of 
this  section; 

(5)  For  inner  receptacles  containing 
liquids,  an  adequate  quantity  of 
absorbent  material  must  be  present  to 
absorb  the  entire  liquid  contents  of  the 
iijner  receptacles;  and 

(6)  If  the  outer  packaging  is  intended 
to  contain  inner  receptacles  for  liquids 
and  is  not  leakproof,  or  is  intended  to 

.  contain  inner  receptacles  for  solids  and 
is  not  siftproof,  a  means  of  containing 
any  liquid  or  solid  contents  in  the  event 
of  leakage  must  be  provided  in  the  form 
of  a  leak-proof  liner,  plastic  bag  or  other 
equally  effective  means  of  containment. 

(7)  In  addition,  the  marking  required 
in  §  178.503(f)  of  this  subchapter  must 
be  followed  by  the  letter  "U". 

(1)  Packagings  subject  to  this  section 
are  not  subject  to  any  other 
requirements  of  this  subpart,  except 
§178.608. 

Issued  in  Washington,  DC  on  August  28, 
1998,  under  authority  delegated  in  49  CFR 
part  106. 

Alan  I.  Roberts,    - 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[PR  Doc.  98-23665  Filed  8-31-98;  10:20  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  SEPTEMBER  2, 
1998 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
anin:ials  and  animal 
products: 

Exotic  Newcastle  disease; 
disease  status  change — 
Great  Britain;  put)lished  8- 
18-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  txoadcasting: 
Coordination  Zone 
designation;  Arecibo 
Radio  Astronomy 
Oljservatory,  PR; 
put}lished  8-3-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications — 
Ampiciliin  trihydrate  for 
sterile  suspension; 
correction;  published  9- 
2-98 
Clenbuterol;  correction; 
published  9-2-98 

Biological  products: 
General  safety  test 
requirements;  exemptions; 
published  4-20-98 

LEGAL  SERVICES 
CORPORATION 

Freedom  of  Information  Act; 
implementation;  published  8- 
3-98 

SMALL  BUSINESS 
ADMINISTRATION 

Disaster  loan  program: 

Eligibility  criteria;  published 
9-2-98 

Legal  business  entities 
engaged  in  agricultural 
enterprises  and  non- 
agricultural  business 
ventures;  published  9-2-98 
Small  business  size  standards: 

Very  small  business 
concerns;  published  9-2- 
98 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Limes  and  avocados  grown 
"  in — 
Florida;  comments  due  by 
9-11-98;  published  7-13- 
d8 
Prunes  (dried)  produced  in 
California;  comments  due  by 
9-8-98;  published  8-7-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Anintal  welfare: 
Primary  enclosures  for  dogs 
and  cats;  comments  due 
by  9-11-98;  putrfished  7- 
13-98 

AGRICULTURE 
DEPARTMENT 

Agricultural  comnvxjities: 
Commercial  sales  financing; 
comments  due  t)y  9-8-98; 
published  8-7-98 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Connmerce  control  list— 
Wassenaar  Arrangement 
List  of  Dual-Use  Items; 
implementation; 
commerce  control  list 
revisions  and  reporting 
requirenr)ents;  comments 
due  by  9-8-98; 
published  8-7-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Over-the-counter  derivatives; 
concept  release;  comments 
due  by  9-11-98;  published 
6-24-98 

DEFENSE  DEPARTMENT 

Army  Department 

Environmental  quality: 
Radiation  sources  on  army 
land;  comments  due  by  9- 
8-98;  published  7-10-98 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  Prime  enrollment 
procedures;  comments 
due  by  9-8-98;  published 
7-7-98 

EDUCATION  DEPARTMENT 

Special  education  and 
rehabilitative  services: 
Children  with  disabilities; 
personal  preparation 


program  to  improve 
services  arxl  results; 
comments  due  by  9-8-98; 
published  7-10-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
trucks- 
Pre-production  certification 
procedures;  compliance 
assurance  program; 
comments  due  by  9-8- 
98;  published  7-23-98 
Air  programs: 
Outer  Continental  Shelf 
regulations — 
California;  consistency 
update;  comments  due 
by  9-8-98;  published  8- 
6-98 
Stratospheric  ozone 
protection — 
Halon  recycling  and 
recovery  equipment 
certification;  comments 
due  by  9-10-98; 
published  8-11-98 
Halon  recycling  and 
recovery  equipment 
certification;  comments 
due  by  9-10-98; 
published  8-11-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Minnesota;  comments  due 
by  9-11-98;  published  8- 
12-98 
Ohio;  comments  due  by  9- 
8-98;  published  8-7-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

9-8-98;  published  8-7-98 
Maine;  comments  due  by  9- 
10-98;  published  8-11-98 
Hazardous  waste: 
Identification  and  listing- 
Petroleum  refining  process 
wastes;  land  disposal 
resti'ictions  for  newly 
hazardous  wastes,  etc.; 
comments  due  by  9-8- 
98;  putilished  8-6-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 

Food  and  food  by-products; 
tolerance  requirement 
exemption;  comments  due 
by  9-8-98;  published  7-10- 
98 
Superfund  program: 

Emergency  Planning  arxl 
Community  Right-to-Know 
Art- 


Hazardous  chemical 
reporting  thresholds; 
comments  due  by  9-8- 
98;  published  6-8-98 
Water  programs: 
Pollutants  analysis  test 
procedures;  guidelines- 
Available  cyanide; 
comments  due  t)y  9-8- 
98;  published  7-7-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations:  table  of 
assignments: 
Michigan;  comments  due  by 

9-8-98;  published  7-28-98 
Missouri;  .comments  due  by 

9-8-98;  published  7-24-98 
Montana;  comments  due  by 

9-8-98;  published  7-24-98  * 
Ohk>;  comments  due  t>y  9- 

8-98;  published  7-28-98 
Wyoming;  comments  due  by 

9-8-98;  published' 7-24-98 

FEDERAL  ELECTION 
COMMISSION 

Rulemaking  petitions: 
Prohibited  arxj  excessive 
contributions;  isotl 
money>;  comments  due 
by  9-11-98;  published  7- 
13-98 

FEDERAL  HOUSING 
FINANCE  BOARD 

Freedom  of  Information  Act; 
implenf)entation;  comments 
due  t>y  9-1 1-98;  published 
7-13-98 

FEDERAL  TRADE 
COMMISSION 
Trade  regulation  njles: 
Home  entertainment 

products;  power  output 

claims  for  amplifiers; 

comments  due  by  9-8-98; 

puttlished  7-9-98 

GENERAL  SERVICES 
ADMINISTRATION 
Federal  property  management 
Utilization  and  disposal — 
Donations  to  service 
educational  activities; 
comments  due  by  9-6- 
98;  published  8-7-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  labeling — 
Antioxidant  vitamin  A  and 

beta-carotene  and  risk 

in  adults  of 

atherosclerosis, 

coronary  heart  disease, 

and  certain  cancers; 

health  claims; 

comments  due  by  9-8- 

98;  published  6-22-98 


IV 
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Antioxidant  vitamins  C 
and  E  and  risit  in  adults 
of  atherosclerosis, 
coronary  heart  disease, 
cancers,  and  cataracts; 
health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 

B-complex  vitamins, 
lovt^ered  homocysteine 
levels,  and  risk  in 
adults  of  cardiovascular 
disease;  health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 

Calcium  consumption  by 
adolescents  and  adults, 
bone  density,  and 
fracture  risk;  health 
claims;  comments  due 
by  9-8-98;  published  6- 
22-98 

Chromium  and  risk  in 
adults  of  hyperglycemia 
and  effects  of  glucose 
intolerance;  health 
claims;  comments  due 
by  9-8-98;  published  6- 
22-98 

Garlic,  serum  cholesterol 
reduction,  and  risk  of 
cardiovascular  disease 
in  adults;  health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 

Omega-3  fatty  acids  and 
risk  in  adults  of 
cardiovascular  disease; 
health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 

Vitamin  K  and  promotk)n 
of  proper  blood  ctotting 
and  improvement  in 
bone  health  in  adults; 
health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 

Zinc  and  txxly's  at}ility  to 
ftght  infection  and  heal 
wounds  in  adults;  health 


claims;  comments  due 
by  9-8-98;  published  6- 
22-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
Ambulatory  surgical  centers*^ 

ratesetting  methodology, 

payment  rates  and 

policies,  arxl  covered 

surgical  procedures  list; 

comments  due  by  9-10- 

98;  published  8-14-98 
Skilled  nursing  facilities; 

prospective  payment 

system  and  consolidated 

billin;  comments  due  by 

9-11-98;  published  7-13- 

98 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Tribal  government: 
Indian  rolls  preparation; 

comments  due  by  9-8-98; 

published  7-8-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Migratory  bird  hunting: 
Seasons,  limits,  and      * 

shooting  hours; 

establishment,  etc.; 

comments  due  by  9-7-98; 

published  8-25-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Alaska;  comments  due  by 

9-10-98;  published  8-11- 

98 
Kentucky;  comments  due  by 

9-10-98;  published  8-26- 

98 


JUSTICE  DEPARTMENT 
immigration  and 
Naturalization  Service 
immigration: 
Asylum  and  removal 
withholding  procedures — 
Applicants  who  establish 
persecution  or  who  may 
t>e  at>le  to  avoid 
persecution  in  his  or 
her  home  country  by 
rek>cating  to  another 
area  of  that  country; 
comments  due  by  9^11- 
98;  published  8-4-98 
INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Indian  Gaming  Regulatory  Act: 
Gaming  operations  on 
Indian  lands;  minimum 
internal  control  standards; 
comments  due  by  9-10- 
98;  published  8-11-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Strait  of  Juan  De  Fuca  and 
adjacent  coastal  waters, 
WA;  regulated  navigation 
area;  comments  due  by 
9-8-98;  published  7-22-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airtxjs;  comments  due  by  9- 

8-98;  published  8-7-98 
Boeing;  comments  due  by 
9-8-98;  published  7-7-98 
British  Aerospace; 
comments  due  by  9-9-98; 
published  8-11-98 
Saab;  comments  due  by  9- 

8-98;  published  8-7-98 
Short  Brothers;  comments 
due  by  9-8-98;  published 
8-7-98 


Class  D  airspace;  comments 
due  by  9-11-98;  published 
7-28-98 

Class  E  airspace;  comments 
due  by  9-8-98;  published  8- 
7-98 

Low  offshore  airspace  areas; 
comments  due  by  9-8-98; 
published  8-5-98 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual — 

^     General  provisions  and 
school  areas  traffic 
control;  comments  due 
by  9-8-98;  published 
12-5-97 

Outreach  effort;  comments 
due  by  9-9-98; 
published  G-11-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Trading  safe  harbors; 
comments  due  by  9-10- 
98;  published  6-12-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 

Veterans'  Health  Care 
Eligibility  Reform  Act  of 
1996;  implementation- 
National  enrollment 

system;  hospital  and 

outpatient  care 

provisions;  comments 

due  by  9-8-98; 

published  7-10-98 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50-titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart920 

[Docket  No.  FV98-82(M  IFR] 

Kiwifruit  Grown  in  Caiifomia; 
Relaxation  of  Pack  Requirements 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  rule  relaxes  the  pack 
requirements  prescribed  xmder  the 
Caiifomia  kiwifruit  marketing  order. 
The  marketing  order  regulates  the 
handling  of  kiwifruit  grown  in 
Caiifomia  and  is  administered  locally 
by  the  Kiwifmit  Administrative 
Committee  (Committee).  This  rule 
increases  the  size  variation  tolerance  for 
Size  42  kiwifruit  and  increases  the 
maximum  niunber  of  fmit  per  8-pound 
sample  for  Sizes  42  through  30.  In 
addition,  it  suspends,  for  the  1998-99 
season,  the  minimimi  net  weight 
requirements  for  kiwifruit  packed  in 
containers  with  cell  compartments, 
cardboard  fillers,  or  molded  trays.  These 
changes  were  imanimously 
recommended  by  the  Committee  and  are 
expected  to  reduce  handler  packing 
costs,  increase  producer  returns,  and 
enable  handlers  to  compete  more 
efl'ectively  in  the  marketplace. 
DATES:  This  document  is  effective 
September  4, 1998.  The  suspension  of 
§  920.302(a)(4)(iii]  is  effective 
September  4, 1998,  through  July  31, 
1999.  Comments  received  prior  to 
November  2, 1998,  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fmit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 


DC  20090-6456;  Fax:  (202)  205-6632;  or 
E-mail:  moabdocketclerk@usda.gov.  All 
comments  should  reference  the  docket 
nimiber  and  the  date  and  page  nvimber 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
M.  Aguayo,  Marketing  Specialist, 
CaUfomia  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch.  F&V,  AMS,  USDA.  2202 
Monterey  Street,  suite  102B,  Fresno, 
Caiifomia  93721;  telephone:  (209)  487- 
5901,  Fax:  (209)  487-5906;  or  George 
Kelhart,  Technical  Advisor.  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491.  Fax:  (202)  205-6632. 
SUPPLEMENTARY  INFORMATION:  This  mle 
is  issued  imder  Marketing  Order  No. 
920,  as  amended  (7  CFR  part  920), 
regulating  the  handling  of  kiwrifmit 
grown  in  Caiifomia,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
imder  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  mle  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  poUcies,  unless  they 
present  an  irreconcilable  conflict  with 
this  mle. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 


order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  mle  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  mle  increases  the  size  variation 
tolerance  for  Size  42  kiwifruit  and 
increases  the  maximum  number  of  fruit 
per  8-poimd  sample  for  Sizes  42 
through  30.  In  addition,  it  suspends,  for 
the  1998-99  season,  the  minimum  net 
weight  requirements  for  kiwifruit 
packed  in  containers  with  cell 
compartments,  cardboard  fillers,  or 
molded  trays.  These  changes  were 
unanimously  recommended  by  the 
Conmiittee  and  are  expected  to  reduce 
handler  packing  costs,  increase 
producer  returns,  and  enable  handlers 
to  compete  more  effectively  in  the 
marketplace. 

Under  the  terms  of  the  order,  fresh 
market  shipments  of  kiwifruit  grown  in 
CaUfomia  are  required  to  be  inspected 
and  meet  grade,  size,  maturity,  pack, 
and  container  requirements.  Section 
920.52  authorizes  the  establishment  of 
pack  requirements.  Section 
920.302(a)(4)  of  the  order's 
administrative  rules  and  regulations 
outlines  pack  requirements  for  fiesh 
shipments  of  Caiifomia  kiwifixut 

Section  920.302(a)(4)(ii)  provides 
pack  requirements  for  kiwifruit  packed 
in  cell  compartments,  cardboard  fillers, 
or  molded  trays  and  includes  a  table 
that  specifies  numerical  size 
designations  and  size  variation 
tolerances.  It  also  provides  pack 
requirements  for  Idwi&uit  packed  in 
bags,  volume  fill,  or  bulk  containers, 
and  includes  a  separate  table  that 
specifies  numeric^  size  designations 
and  size  variation  tolerances.  Paragraph 
(a)(4)(ii)  also  provides  that  not  more 
than  10  percent,  by  count,  of  the 
containers  in  any  lot  and  not  more  than 
5  percent,  by  coimt,  of  kiwrifiiiit  in  any 
one  container  (except  that  for  Size  42 
kiwifruit,  the  tolerance,  by  count,  in  any 
one  container,  may  not  be  more  than  10 
percent,  and  except  that  for  Size  45 
kiwifruit,  the  tolerance  by  count,  in  any 
one  container,  may  not  be  more  than  25 
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percent)  may  fail  to  meet  the 
requirements  of  this  paragraph. 

Section  920.302(a)i4)(iii)  provides 
requirements  for  fruit  packed  in 
containers  with  cell  compartments, 
cardboard  fillers,  or  molded  trays  and 
requires  that  specific  minimxmi  net 
weights  per  size  designation  be  met. 

Section  920.302(a)(4)(iv)  estabUshes  a 
maximum  number  of  fruit  per  8-pound 
sample  for  each  numerical  count  size 
designation  for  fruit  packed  in  bags, 
volume  fill,  or  bulk  containers. 

The  amount  of  kiwifruit  supplied  to 
the  domestic  market  by  California 
handlers  has  declined  22  percent,  since 
the  1992-93  season.  In  addition, 
producer  prices  have  steadily  declined 
in  spite  of  a  continuous  increase  in  the 
U.S.  per  capita  consumption  of 
kiwifruit.  When  the  order  was 
implemented  in  1984,  the  average  Free- 
on-Board  (FOB)  value  was  $1.14  per 
pound.  This  average  has  steadily 
decreased  to  $0.53  per  pound  for  the 
1997-98  season.  The  Committee 
reviewed  FOB  values  and  determined 
that  the  average  FOB  value  for  the  1992- 
93  season  through  the  1997-98  season 
was  $0.55  per  pound.  To  address  these 
concerns,  the  industry  held  several 
industry-wide  planning  sessions  during 
May  and  June  1998. 

The  Committee  subsequently  met  on 
July  8, 1998,  and  imanimously 
recommended  modifying  the  pack 
regulations  under  §920.302  as  follows: 

Tl)  Increase  the  size  variation 
tolerance,  from  10  percent,  by  count,  in 
any  one  container,  to  25  percent,  by 
count,  for  Size  42  kiwifruit; 

(2)  Increase  the  maximum  niunber  of 
fruit  per  8-pound  sample  for  Sizes  42, 
39,  36,  33,  and  30  of  kiwifruit  packed 
in  bags,  volume  fill,  or  bulk  containers; 
and 

(3)  Temporarily  suspend,  for  the 
1998-99  season,  the  minimum  net 
weight  requirements  for  kiwifruit 
packed  in  containers  with  cell 
compartments,  cardboard  fillers,  or 
molded  trays. 

Increase  in  Size  Variation  Tolerance  for 
Size  42  Kiwifhiit 

Currently,  a  size  variation  tolerance  of 
V4-inch  (6.4  mm)  difference  is  allowed 
between  the  widest  and  narrowest 
kiwifruit  in  any  Size  42  container 
utilizing  cell  compartments,  cardboard 
fillers,  or  molded  trays  and  a  Va-inch 
(9.5  mm)  size  variation  difference  is 
allowed  between  the  widest  and 
narrowest  kiwifruit  packed  in  a  Size  42 
bag,  volume  fill,  or  bulk  container.  Not 
more  than  10  percent,  by  coimt,  of  the 
containers  in  any  lot  and  not  more  than 
5  percent,  by  coimt,  of  kiwifruit  in  any 
container  may  fail  to  meet  the 


established  size  variations  for  Sizes  39 
and  larger. 

Prior  to  the  1996-97  season,  handlers 
were  experiencing  difficulty  meeting  the 
size  variation  tolerances  for  Sizes  42 
and  45  kiwifruit  because  it  is  difficult  to 
separate  the  round,  narrow  fi^it  from 
the  flatter,  broader  fixiit.  Weight  sizers 
will  not  separate  this  fruit  because  the 
fruit  may  weigh  exactly  the  same  yet  be 
of  different  shapes  requiring  them  to  be 
packed  into  different  boxes  in  order  to 
stay  within  the  size  variation 
requirements.  This  sizing  problem 
occurs  mostly  in  40  series  fruit  where 
size  variations  are  often  indiscernible  to 
the  eye  and  calipers  are  needed  to  detect 
differences.  Fruit  packed  in  the  40  series 
consistently  provides  lower  returns  to 
Cahfomia  producers  than  larger  sized 
fruit  and  also  is  the  most  cosUy  to  pack. 

The  Committee  determined  that  the 
best  way  to  address  the  sizing  problem 
was  to  increase  the  size  variation 
tolerance,  by  count,  in  any  one 
container,  for  Sizes  42  and  45  kiwifruit. 
Section  920.302(a)(4)  of  the  order's 
administrative  rules  and  regulations  was 
revised  by  a  final  rule  issued  September 
19, 1997  (52  FR  49128),  to  include  a 
provision  that  increased  the  size 
variation  tolerance,  by  count,  in  any  one 
container,  from  5  percent  to  10  percent 
for  Size  42  kiwifiniit.  That  rule  also 
increased  the  size  variation  tolerance, 
by  count,  for  Size  45  kiwifruit  from  10 
percent,  by  count,  to  25  percent,  by 
count. 

Ehiring  the  1997-98  season,  the 
increased  size  variation  tolerances  for 
Sizes  42  and  45  benefitted  the  industry 
by  easing  the  packing  burden  and 
reducing  costs,  while  maintaining 
uniform  looking  boxes  of  fruit  desired 
by  customers. 

Since  the  1997-98  harvest,  the 
industry  held  several  industry-wide 
planning  sessions  and  considered  ways 
to  reduce  handler  packing  costs, 
increase  producer  returns,  and  enable 
handlers  to  compete  more  effectively  in 
the  marketplace. 

The  three  recommendations  to  relax 
packing  requirements  made  by  the 
Committee  on  July  8, 1998,  were  the 
final  result  of  these  discussions.  The 
recommendation  to  increase  the  size 
variation  tolerance  for  Size  42  fruit  frt>m 
10  percent,  by  count,  to  25  percent,  by 
count,  was  made  because  the  Committee 
realized  that  increasing  the  niunber  of 
fruit  in  an  8-pound  sample  for  Size  42 
fruit  would  make  it  difficult  for 
handlers  to  meet  the  estabUshed  size 
variation  requirements.  Increasing  the 
size  variation  tolerance  for  Size  42  fruit 
will  ease  the  handler  packing  burden  by 
adding  several  more  pieces  of  fruit  to 


the  8-pound  sample,  and  will  reduce 
handler  packing  costs. 

Additionally,  increasing  the  size 
variation  tolerance  for  Size  42  from  10 
percent,  by  coimt,  to  25  percent,  by 
count,  will  increase  the  niunber  of 
kiwifruit  that  may  exceed  the  Vs-inch 
size  variation  requirement  in  bags, 
volume  fill,  or  bulk  containers.  When 
applied  to  a  22-pound  volume  fill 
container,  this  increase  in  the  size 
variation  tolerance  will  allow 
approximately  37  pieces  of  fiuit  out  of 
146  to  exceed  the  %-inch  tolerance 
versus  15  pieces  of  fruit  per  22-poimd 
volume  fill  container  at  the  current  10 
percent  tolerance  level. 

Very  little  Size  42  kiwifruit  is  packed 
in  single  layer  containers  with  cell 
compartments,  cardboiud  fillers,  or 
molded  trays.  However,  Size  42  fiuit  is 
packed  in  3-layer  containers  with  cell 
compartments,  cardboard  fillers,  or 
molded  trays.  Increasing  the  size 
variation  tolerance  to  25  percent,  by 
count,  will  allow  approximately  31 
pieces  of  fruit  out  of  126  to  exceed  the 
V4-inch  tolerance  versus  the  12  pieces  of 
fruit  per  3-layer  container  at  the  current 
10  percent  tolerance  level.  Increasing 
the  size  variation  tolerance  for  Size  42 
fruit  will  reduce  packing  costs. 

The  Committee  expects  that 
increasing  the  size  variation  tolerance 
for  Size  42  kiwifruit  will  reduce  packing 
costs  because  the  additional  tolerance 
will  make  it  easier  to  pack  round  and 
flat  Size  42  fiuit  vtrithout  slowing  down 
the  packing  line.  The  Committee 
anticipates  that  producer  returns  will 
increase  as  a  portion  of  the  fruit 
previously  packed  as  Size  45  will  be 
able  to  be  packed  as  Size  42. 
Approximately  75  percent  of  all 
California  kiwifiuit  is  shipped  in  22- 
pound  volume  fill  containers.  Retailers 
pay  approximately  $1.14  more  for  a  22- 
poimd  volume  fill  container  of  Size  42 
fruit  than  for  a  similar  container  of  Size 
45  fiuit.  Lastly,  the  Committee  expects 
this  change  to  benefit  the  industry  by 
providing  retailers  and  consumers  with 
uniform  containers  of  kiwifruit. 

Increasing  the  Maximum  Number  of 
Fruit  per  8-Pound  Sample 

Currently,  under  the  rules  and 
regulations,  kiwifruit  packed  in  bags, 
volume  fill,  or  bulk  containers,  must  not 
exceed  the  maximum  number  of  fiuit 
per  an  8-pound  sample  per  numerical 
count  size  designation. 

The  Committee  determined  that 
increasing  the  maximum  number  of  fruit 
per  8-pound  sample  for  Sizes  42 
through  30  will  increase  the  number  of 
fruit  packed  in  each  bag,  volume-fill,  or 
bulk  container  and  vnll  help  lessen  the 
sizing  differences  between  California 


and  imported  kiwifiuit.  The  Committee 
believes  that  lessening  the  size 
difi'erences  should  help  California 
handlers  compete  more  effectively  in 
the  marketplace. 

The  Committee  unanimously 
recommended  increasing  the  maximum 
number  of  iruix  per  8-pound  sample  as 
shown  in  the  following  chart: 


Tray  equlvalericy  size  designa- 
tion 


21  

25 

27/28 

30 

33 

36  ..... 

39 

42 

45 


Maximum 

number  of 

fruit  per  8 

pound 

sample 


22 

27 

30 

33(32)* 

36(35)* 

42(40)* 

48(45)* 

53(50)* 

55 


*  Prior  number  of  fruit  per  8-pound  sample. 

This  chart  is  commonly  referred  to  as 
the  "Size  Designation  Chart"  in  the 
industry.  Increasing  the  maximum 
number  of  fruit  per  8-pound  sample  will 
allow  some  smaller-sized  fruit  to  be 
packed  into  a  larger-size  category.  This 
rule  allows  three  more  pieces  of  fruit  to 
be  packed  per  8-pound  sample  in  Sizes 
42  and  39,  two  more  pieces  of  fruit  to 
be  packed  in  Size  36,  and  one  more 
piece  of  fruit  to  be  packed  in  Sizes  33 
and  30.  It  also  reduces  the  percentage  of 
fnut  packed  in  the  40  series  and 
increases  the  percentage  of  fruit  packed 
in  sizes  39  and  36,  which  are  the 
prefened  sizes  by  U.S.  retail.  Thus, 
handlers  will  be  better  able  to  meet  the 
needs  of  buyers,  because  kiwifiuit  sells 
by  the  piece,  and  buyers  xiesire  as  much 
fruit  in  each  container  as  the  container 
t»n  comfortably  hold.  This  change  does 
not  affect  the  minimum  size  and  will 
not  allow  fruit  currently  considered  as 
"undersized"  to  be  packed.  The 
Committee  furth^  believes  that 
increasing  the  maximum  number  of  fiuit 
in  the  S-pound  sample  will  help  lessen 
the  sizing  differences  between 
California  and  imported  kiwifruit. 
Lessening  the  size  differences  should 
help  C^alifomia  handlers  compete  more 
effectively  in  the  marketplace. 

Minimum  Net  Weight  Requirements 

Currently,  fiuit  packed  in  containers 
with  cell  compartments,  cardboard 
fillers,  or  molded  trays  are  required  to 
meet  the  minimum  net  weight 
requirements  as  shown  in  the  following 
chart: 


Count  designation  of  fruit 

Minimum  net 

weight  of  fruit 

(Pounds) 

o4  or  lorQOi  •••••>•••••••■•••••••••»•••• 

35  to  37 

38  to  40 

41  to  43 „.. 

44  and  smaller 

7.5 

7.25 

6.875 

6.75 

6.5 

Prior  to  the  1989-90  season,  tray 
weights  were  voluntary  and  73.5 
percent  of  the  crop  was  packed  in  trays. 
During  the  1989-90  season,  tray  wei^ts 
were  mandated,  as  there  were  many 
new  packers  involved  in  the  kiwifiuit 
packing  process  and  stricter  regulations 
were  viewed  as  necessary  to  provide 
uniform  container  weights  by  size. 
However,  since  that  season  less  and  less 
fruit  has  been  tray  packed. 

During  the  1997-98  season,  only  15.5 
percent  of  the  crop  was  packed  into 
molded  trays  (singles  and  three-layers) 
and  less  than  1  percent  of  this  fiuit  was 
rejected  for  failure  to  meet  minimum 
tray  weights.  As  a  consequence,  the 
Committee  beUeves  that  minimum  tray 
weight  requirements  may  no  longer  be 
necessary  to  maintain  uniformity  in  the 
marketplace.  It  further  believes  that 
suspension  of  this  requirement  will  help 
reduce  tray  pack  packing  costs  for  both 
large  and  small  handlers.  Therefore,  the 
Committee  unanimously  recommended 
that  minimum  net  wei^ts  for  kiwifiuit 
packed  in  cell  compartments,  cardboard 
fillers,  or  molded  trays  be  temporarily 
suspended  for  the  1998-99  season.  The 
recommended  suspension  is  for  one 
season  so  the  effects  of  the  suspension 
can  be  evaluated.  The  Committee 
further  recommended  that  this 
suspension  begin  no  later  than 
September  20, 1998,  to  enable  handlers 
to  make  operational  decisions  in  time 
for  the  1998-99  harvest  and  shipping 
season.  The  1998-99  season  ends  July 
31, 1999. 

Initial  Regulatory  Flexibility  Analjrsis 

Pursuant  to  requirements  set  forth  in 
die  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
throu^  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 


There  are  approximately  60  handlers 
of  (Cahfomia  kiwifiuit  subject  to 
regulation  under  the  marketing  order 
and  approximately  450  producers  in  the 
production  area.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000.  One  of  the  60  handlers 
subject  to  regulation  has  annual 
kiwifruit  receipts  of  at  least  $5,000,000. 
This  figure  excludes  receipts  from  any 
other  sources.  The  remaining  59 
handlers  have  annual  receipts  less  than 
$5,000,000,  excluding  receipts  from 
other  sources.  In  addition.  10  of  the  450 
producers  subject  to  regulation  have 
annual  sales  of  at  least  $500,000, 
excluding  receipts  from  any  other 
sources.  The  remaining  440  producera 
have  annual  sales  less  than  $500,000, 
excluding  receipts  from  any  other 
sources.  Therefore,  a  majority  of  the 
kiwifruit  handlers  and  producers  may 
be  classified  as  small  entities. 

This  rule  increases  the  size  variation 
tolerance  for  Size  42  kiwifiuit  and 
increases  the  maximum  number  of  fiuit 
per  8-pound  sample  for  Sizes  42 
through  30.  In  addition,  it  suspends,  for 
the  1998-99  season,  the  minimum  net 
weight  requirements  for  kiwifiuit 
packed  in  containers  with  cell 
compartments,  cardboard  fillers,  or 
molded  trays.  These  changes  were 
unanimously  recommended  by  the 
Committee  and  are  expected  to  reduce 
handler  packing  costs,  increase 
producer  returns,  and  enable  handlera 
to  compete  more  effectively  in  the 
marketplace. 

Under  the  terms  of  the  order,  fresh 
market  shipments  of  kiwifiuit  grown  in 
(Dahfomia  are  required  to  be  inspected 
and  meet  grade,  size,  maturity,  pack, 
and  container  reqmrements.  Section 
920.52  authorizes  the  establishment  of 
pack  requirements.  Section 
920.302(aK4)  of  the  order's 
administrative  rules  and  regulations 
outlines  pack  requirements  for  fresh 
shipments  of  California  kiwifruit. 

Section  920.302(a)(4)(ii)  provides 
pack  requirements  fbr  kiwifiuit  packed 
in  cell  compartments,  cardboard  fillers, 
or  molded  trays  and  includes  a  table 
that  specifies  numerical  size 
designations  and  size  variation 
tolerances.  It  also  provides  pack 
requirements  for  kiwifruit  packed  in 
bags,  volume  fill,  or  bulk  containers, 
and  includes  a  separate  table  that 
specifies  numerical  size  designations 
and  size  variation  tolerances.  Paragraph 
(a)(4)(ii)  provides  that  not  more  than  10 
percent,  by  count,  of  the  containers  in 


oo        XT— 


frt  /'m...-.,J«..    Cn<-.tf,mV>ai>  Q     1QQ&/P11I0C  anH   Ppoiilntinri'Q 


46864       Federal  Register / Vol.  63.  No.  171 /Thursday,  September  3,  1998 /Rules  and  Regulations 


any  lot  and  not  more  than  5  percent,  by 
count,  of  kiwi  fruit  in  any  one  container 
(except  that  for  Size  42  kiwifruit.  the 
tolerance,  by  count,  in  any  one 
container,  may  not  be  more  than  10 
percent,  and  except  that  for  Size  45 
kiwifruit,  the  tolerance,  by  count,  in  any 
one  container,  may  not  be  more  than  25 
percent)  may  fail. to  meet  the 
requirements  of  this  paragraph. 

Section  920.302(a)l4)(iii)  provides 
requirements  for  fruit  packed  in 
containers  with  cell  compartments, 
cardboard  fillers,  or  molded  trays  and 
requires  that  specific  minimum  net 
weights  per  size  designation  be  met. 

Section  920.302(a)r4)(iv)  establishes  a 
maximum  number  of  fruit  per  8-poimd 
sample  for  each  numerical  count  size 
designation  for  fruit  packed  in  bags, 
voliune  fill,  or  bulk  containers. 

The  amount  of  kiwifruit  supplied  to 
the  domestic  market  by  California 
handlers  has  declined  22  percent  since 
the  1992-93  season.  In  addition, 
producer  prices  have  steadily  declined, 
in  spite  of  a  continuous  increase  in  the 
U.S.  per  capita  consumption  of 
kiwifruit.  When  the  order  was 
implemented  in  1984.  the  average  Free- 
on-Board  (FOB)  value  was  $1.14  per 
pound.  This  average  has  steadily 
decreased  to  $0.53  per  pound  for  the 
1997-98  season.  The  Committee 
reviewed  FOB  values  and  determined 
that  the  average  FOB  value  for  the  1992- 
93  season  through  the  1997-98  season 
was  $0.55  per  pound.  To  address  these 
concerns,  the  industry  held  several 
industry-wide  plaiming  sessions  during 
May  and  June  1998. 

The  Committee  subsequently  met  on 
July  8. 1998,  and  unanimously 
recommended  modifying  §  920.302  of 
the  order's  administrative  rules  and 
regulations  to  make  the  following 
changes: 

(1)  Increase  the  size  variation 
tolerance,  from  10  percent,  by  count,  in 
any  one  container,  to  25  percent,  by 
coimt,  for  Size  42  kiwifruit; 

(2)  Increase  the  maximum  number  of 
frtiit  per  8-pound  sample  for  Sizes  42. 
39,  36.  33,  and  30  of  kiwifruit  packed 
in  bags,  volume  fill,  or  bulk  containers; 
and 

(3)  Temporarily  suspend,  for  the 
1998-99  season,  the  minimum  net 
weight  requirements  for  kiwifruit 
packed  in  containers  with  cell 
compartments,  cardboard  fillers,  or 
molded  trays. 

Increase  in  Size  Variation  Tolerance  for 
Size  42  Kiwifruit 

Currently,  a  size  variation  tolerance  of 
V4-inch  (6.4  mm)  difference  is  allowed 
between  the  widest  and  narrowest 
kiwifruit  in  any  Size  42  container 


utilizing  cell  compartments,  cardboard 
fillers,  or  molded  trays  and  a  %-inch 
(9.5  mm)  size  variation  difference  is 
allowed  between  the  wridest  and 
narrowest  kiwifruit  packed  in  a  Size  42 
bag,  volume  fill,  or  bulk  container.  Not 
more  than  10  percent,  by  count,  of  the 
containers  in  any  lot  and  not  more  than 
5  percent,  by  count,  of  kiwifruit  in  any 
container  may  fail  to  meet  the 
established  size  variations  for  Sizes  39 
and  larger. 

Prior  to  the  1996-97  season,  handlers 
were  experiencing  difficulty  meeting  the 
size  variation  tolerances  for  Sizes  42 
and  45  kiwifruit  because  it  is  difficult  to 
separate  the  round,  narrow  fruit  frt>m 
the  flatter,  broader  fruit.  Weight  sizers 
will  not  separate  this  fruit  because  the 
fruit  may  weigh  exactly  the  same  yet  be 
of  different  shapes  requiring  them  to  be 
packed  into  different  containers  in  order 
to  stay  within  the  size  variation 
requirements.  This  sizing  problem 
occurs  mostly  in  40  series  fruit  where 
size  variations  are  often  indiscernible  to 
the  eye  and  cahpers  are  needed  to  detect 
differences.  Fruit  packed  in  the  40  series 
consistently  provides  lower  retiu-ns  to 
California  producers  than  larger  sized 
fruit  and  also  is  the  most  costly  to  pack. 

The  Committee  determined  that  the 
best  way  to  address  the  sizing  problem 
was  to  increase  the  size  variation 
tolerance,  by  count,  in  any  one 
container,  for  Sizes  42  and  45  kiwifruit. 
Section  920.302(a)(4)  of  the  order's 
administrative  rules  and  regulations  was 
revised  by  a  final  rule  issued  September 
19, 1997  (52  FR  49128)  to  include  a 
provision  that  increased  the  size 
variation  tolerance,  by  count,  in  any  one 
container,  from  5  percent  to  10  percent 
for  Size  42  kiwifruit.  That  rule  also 
increased  the  size  variation  tolerance, 
by  count,  for  Size  45  kiwifruit  from  10 
percent,  by  count,  to  25  percent,  by 
count. 

During  the  1997-98  season,  the 
increased  size  variation  tolerances  for 
Sizes  42  and  45  benefitted  the  industry 
by  easing  the  packing  burden  and 
reducing  costs,  while  maintaining 
uniform  looking  boxes  of  fruit  desired 
by  customers. 

Since  the  1997-98  harvest,  the 
industry  has  held  several  industry-wide 
plaiming  sessions  and  considered  ways 
to  reduce  handler  packing  costs, 
increase  producer  returns,  and  enable 
handlers  to  compete  more  effectively  in 
the  marketplace.  The  three 
recommendations  to  relax  pack 
requirements  made  by  the  Committee  on 
July  8, 1998,  were  the  final  result  of 
these  discussions.  The  recommendation 
to  increase  the  size  variation  tolerance 
for  Size  42  fruit  fitjm  10  percent,  by 
count,  to  25  percent,  by  count,  was 


made  because  the  Committee  realized 
that  increasing  the  number  of  fruit  in  an 
8-pound  sample  for  Size  42  fruit  would 
make  it  difficult  to  meet  the  established 
size  variation  requirements.  Increasing 
the  size  variation  tolerance  for  Size  42 
fruit  will  ease  the  packing  burden 
created  by  adding  several  more  pieces  of 
fruit  to  the  8-pound  sample,  and  will 
reduce  handler  packing  costs. 

Additionally,  increasing  the  size 
variation  tolerance  for  Size  42  from  10 
percent,  by  count,  to  25  percent,  by 
count,  will  increase  the  number  of 
kiwifruit  that  may  exceed  the  3/8-inch 
(9.5  mm)  size  variation  requirement  in 
bags,  volume  fill,  or  bulk  containers. 
When  applied  to  a  22-pound  volume  fill 
container,  this  increase  in  the  size 
variation  tolerance  will  allow 
approximately  37  pieces  of  fruit  out  of 
146  to  exceed  the  3/8-inch  (9.5  mm) 
tolerance  versiis  15  pieces  of  fruit  per 
22-pound  volume  fill  container  at  the 
ciurent  10  percent  tolerance  level. 

Very  little  Size  42  kiwifruit  is  packed 
in  single  layer  containers  with  cell 
compartments,  cardboard  fillers,  or. 
molded  trays.  However,  Size  42  fruit  is 
packed  in  3-layer  containers  with  cell 
compartments,  cardboard  fillers,  or 
molded  trays.  Increasing  the  size 
variation  tolerance  to  25  percent,  by 
count,  will  allow  approximately  31 
pieces  of  fruit  out  of  126  to  exceed  the 
1/4-inch  (6.4  mm)  tolerance  versus  the 
12  pieces  of  fruit  per  3-layer  container 
at  the  ctirrent  10  percent  tolerance  level. 

The  impact  of  mis  change  on 
producers  and  handlers  is  expected  to 
be  beneficial  for  all  levels  of  business.  ' 
but  especially  beneficial  for  small 
businesses.  Often  times,  the  very  small 
packing  operations  have  older,  outdated 
sizing  equipment  which  makes  it 
difficnilt  to  size  kiwifruit  as  precisely  as 
to  what  the  order's  rules  and  regulations 
require.  More  hand  labor  is  required  in 
order  to  "fine  tune"  the  sizing  process. 
More  hand  labor  slows  the  packing  line 
and  increases  packing  costs. 

The  Committee  expects  that 
increasing  the  size  variation  tolerance 
for  Size  42  kiwifruit  will  reduce  packing 
costs  because  the  additional  tolerance 
will  make  it  easier  to  pack  round  and 
flat  Size  42  fruit  without  slowing  down 
the  packing  line.  Additionally,  the 
Committee  expects  producer  returns  to 
increase  as  a  portion  of  the  fruit 
previously  packed  as  Size  45  will  be 
able  to  be  packed  as  Size  42. 
Approximately  75  percent  of  all 
kiwifruit  is  shipped  in  22-pound 
volume  fill  containers.  Retailers  pay 
approximately  $1.14  more  for  a  22- 
pound  voltune  fill  container  of  Size  42 
fixdt  than  for  a  similar  container  of  Size 
45  fruit.  Lastly,  the  Committee  expects 
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this  change  will  benefit  the  industry  by 
providing  retailers  and  consumers  with 
uniform  containers  of  kiwifruit. 

Increasing  the  Maximum  Number  of 
Fruit  per  8-Pound  Sample 

Currently,  imder  the  rules  and 
regudations,  kiwifruit  packed  in  bags, 
volume  fill,  or  bidk  containers,  must  not 
exceed  the  maximum  number  of  fruit 
per  an  8-pound  sample  per  numerical 
count  size  designation. 

The  Committee  determined  that 
increasing  the  maximum  niunber  of  fruit 
per  8-pound  sample  for  Sizes  42 
through  30  will  increase  the  number  of 
fruit  packed  in  each  bag,  volume-fill,  or 
bulk  container  and  wiU  help  lessen  the 
sizing  differences  between  California 
and  imported  kiwifruit.  The  Committee 
beUeves  lessening  the  size  differences 
should  help  California  handlers 
compete  more  effectively  in  the 
marketplace. 

The  Committee  unanimously 
recommended  increasing  the  nrnnrimnm 
number  of  fruit  per  8-poiuid  sample  as 
shown  in  the  following  chart: 


Tray  equivalency  size 
designation 

Maximum 

number  of 

fruit  pef8 

pound 

sample 

21  

25 

22 

27 

27/28 

30.. — 

33 

36 

39 

42 „ 

45 

30 

•33(32) 

•36(35) 

•42  (40) 

•48(45) 

•53  (50) 

55 

*  Prior  numtwr  of  fruit  per  8-pound  sample. 

This  chari  is  commonly  referred  to  as 
the  "Size  Designation  Chart"  in  the 
industry.  Increasing  the  maximiun 
niunber  of  fruit  per  8-pound  sample  will 
allow  some  smaller-sized  fruit  to  be 
packed  into  a  larger-size  category-.  This 
rule  allows  three  more  pieces  of  frxiit  to 
be  packed  per  8-pound  sample  in  Sizes 
42  and  39,  two  more  pieces  of  fruit  to 
be  packed  in  Size  36,  and  one  more 
piece  of  fruit  to  be  packed  in  Sizes  33 
and  30.  It  also  reduces  the  percentage  of 
fruit  packed  in  the  40  series  and 
increases  the  percentage  of  fruit  packed 
in  sizes  39  and  36,  which  are  the 
preferred  sizes  by  U.S.  retail.  Thus, 
handlers  will  be  better  able  to  meet  the 
needs  of  buyers  because  kiwifruit  sells 
by  the  piece  and  buyers  desire  more 
fiuit  in  each  container.  This  change 
does  not  affect  the  minimum  size  and 
will  not  allow  fruit  currently  considered 
as  "undersized"  to  be  packed.  The 
Committee  believes  increasing  the 
maximiun  number  of  fruit  in  the  8- 


pound  sample  will  help  lessen  the 
sizing  differences  between  CaUfomia 
and  imported  kiwifruit  Lessening  the 
size  differences  should  help  California 
handlers  compete  more  effectively  in 
the  marketplace. 

The  increase  in  the  maximum  number 
of  fruit  per  8-pound  sample  is  not  so 
significant  that  consiuners  or  retailers 
will  notice  a  visual  size  difference  in  the 
fiiut  being  offered.  The  CaUfomia 
Kiwifruit  Commission,  which 
administers  a  State  program  utilized  to 
promote  kiwifruit  grown  in  California, 
has  conducted  kiwifruit  sizing  studies 
over  the  past  4  years.  These  studies 
show  that  there  is  only  an  average  of 
%2-inch  to  ^/bz-inch  difiierence  in  fruit 
length  between  sizes,  and  %2-inch  to 
%2-inch  difference  in  fiuit  width.  These 
differences  are  indistinguishable  to  the 
eye. 

Further,  the  1998-99  crop  is  expected 
to  approximate  the  1997-98  crop.  The 
Conunittee  estimated  that  utilizing  the 
new  size  designations  will  yield  the 
California  ki%vifruit  industry 
$32,106,395  in  FOB  value  versus  the 
$30,931,451  received  for  the  1997-98 
season.  This  is  an  additional  $1.17 
million  in  FOB  value  for  the  1996-99 
season. 

The  Conunittee  anticipates  that  these 
changes  will  equally  benefit  small  and 
large  businesses,  enable  handlers  to 
compete  more  effectively  in  the 
marketplace,  and  help  increase 
producer  returns. 

Minimum  Net  Weight  Requirements 

Currently,  fruit  packed  in  containers 
with  cell  compartments,  cardboard 
fillers,  or  molded  trays  are  required  to 
meet  the  minimum  net  weight 
requirements  as  shown  in  the  following 
chart: 


Count  designation  of  fruit 

Minimum  net 

weight  of  fruit 

(Pounds) 

34  or  larger 

35  to  37 

38  10  40 

7.5 

7.25 

6.8>5 

41  to  43 „ 

6.75 

44  arxj  smaller 

6.5 

Prior  to  the  1989-90  season,  tray 
weights  were  voluntary  and  73.5 
percent  of  the  crop  was  packed  in  trays. 
During  the  1989-90  season,  tray  weights 
were  mandated,  as  there  were  many 
new  packers  involved  in  the  kiwifruit 
packing  process  fmd  stricter  regulations 
were  viewed  as  necessary  to  provide 
uniformity  in  tray  weights.  However, 
since  that  season  less  and  less  fruit  has 
been  packed  in  tray  style  packs. 

During  the  1997-98  season,  only  15.5 
percent  of  the  crop  was  packed  into 


molded  trays  (singles  and  three-layera] 
and  less  than  1  percent  of  this  fiuit  was 
rejected  for  failure  to  meet  minimum 
tray  weights.  As  a  consequence,  the 
Committee  beUeves  that  minimum  tray 
weight  requirements  may  no  longer  be 
needed  to  assure  imiform  container 
weights  in  the  marketplace.  It  further 
beUeves  that  suspension  of  this 
requirement  will  help  reduce  paddng 
costs  for  both  large  and  small  handlers. 
Therefore,  the  Committee  unanimously 
reconunended  that  the  minimum  net 
we^ts  for  kiwifruit  packed  in  cell 
compartments,  cardboard  fillers,  or 
molded  trays  be  temporarily  suspended 
for  the  1998-99  season.  The 
reconunended  suspension  is  for  one 
season  so  the  effects  can  be  evaluated. 
The  Committee  fiuther  recommended 
that  the  suspension  begin  no  later  than 
September  20. 1998,  to  enable  handlers 
to  make  operational  decisions  in  time 
for  the  1998-99  harvest  and  shipping 
seas(Hi.  The  1998-99  season  ends  Jidy 
31, 1999. 

Packing  costs  for  handlers  for  a  22- 
pound  voliune  fill  container  range  from 
approximately  $0.25  to  $0.75  per 
container.  It  is  anticipated  that  the 
potential  cost  savings  per  22-pound 
volume  fill  container  will  be  around 
$0.01.  The  crop  estimate  for  the  1998- 
99  season  is  2,705,000,  22-pound 
volume  fill  container  equivalents.  It  is 
estimated  that  the  three  recommended 
changes  could  result  in  a  potential 
savings  in  packing  costs  for  handlers  of 
approximately  $27,000  diuing  the  1998- 
99  season.  The  Committee  and  the 
Federal-State  Inspection  Service 
determined  that  these  changes  will  not 
result  in  a  reduction  in  inspection  costs 
as  the  inspection  process  is  essentially 
the  same. 

There  is  wide-spread  agreement  in  the 
industry  for  the  need  to  relax  pack    ~ 
requirements.  The  Committee 
considered  other  alternatives  to  relaxing 
packing  requirements  but  determined 
that  these  suggestions  will  not 
adequately  address  the  industry's 
problems. 

One  suggestion  was  to  suspend  all 
pack  requirements  and  to  make  all  pack 
requirements  voluntary.  Another 
suggestion  was  to  terminate  the  order. 
The  Committee  did  Jiot  adopt  these 
suggestions  because  it  believes  they  will 
result  in  a  vast  array  of  packs  without 
uniformity,  and  that  this  will  cause 
disorderly  marketing  and  confusion  in 
the  marketplace.  The  Committee  wants 
to  maintain  the  reputation  California 
has  established  for  uniformly  packed 
containers  of  kiwifruit  to  prevent  such 
problems. 

Another  suggestion  presented  was 
that  the  size  markings  should  be  based 
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on  the  number  of  pieces  of  fruit  per 
pound.  The  Committee  did  not  adopt 
this  suggestion  because  it  believes  such 
marking  practices  would  continue  to 
cause  inconsistencies  in  the 
marketplace.  The  Committee  considered 
a  suggestion  to  lower  the  minimum 
maturity  requirement,  but  determined 
that  the  current  minimum  maturity 
requirement  of  6.5  percent  soluble 
solids  was  appropriate  and  should 
remain  unchanged. 

Another  suggestion  presented  was  to 
reduce  the  number  of  size  designations. 
Some  Committee  members  thought  that 
fewer  size  designations  might  lessen 
confusion  in  the  marketplace.  The 
Committee  did  not  adopt  this  suggestion 
because  retailers  are  famiUar  with  the 
various  size  designations  utilized  by 
handlers  and  have  not  expressed 
concerns  with  the  number  of  size 
designations. 

After  considering  these  alternatives, 
the  Committee  recommended  increasing 
the  size  variation  tolerance  for  Size  42 
kiwi£ruit,  increasing  the  maximum 
number  of  fruit  per  8-pound  sample  for 
Sizes  42  through  30,  and  suspending, 
for  the  1998-99  season,  the  minimum 
tray  weight  requirements  for  kiwifruit 
packed  in  cell  compartments,  cardboard 
fillers,  or  molded  trays.  The  Committee 
expects  these  relaxations  to  pack 
requirements  to  reduce  handler  packing 
costs,  increase  producer  returns,  and 
enable  handlers  to  compete  more 
effectively  in  the  marketplace. 

These  changes  address  the  marketing 
and  shipping  needs  of  the  kiwifruit 
industry  and  are  in  the  interest  of 
handlers,  producers,  buyers,  and 
consimiers.  The  impact  of  these  changes 
on  producers  and  handlers  is  expected 
to  be  bene^cial  for  all  levels  of  business. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
kiwifruit  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  the  Department  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule. 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
kiwifruit  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations.  Like  all  Committee 
meetings,  the  July  8, 1998,  meeting  was 
a  public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
their  views  on  this  issue.  The 
Committee  itself  is  composed  of  12 
members.  Three  of  these  members  are 


handlers  and  producers,  eight  are 
producers  only,  and  one  is  a  public 
member.  The  majority  of  the  Conunittee 
members  are  small  entities. 

Finally,  interested  persons  are  invited 
to  submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that  this 
interim  final  nUe,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  poUcy  of  the  Act. 

This  rule  invites  comments  on  a 
relaxation  of  two  pack  requirements  and 
the  suspension  of  the  minimum  net 
weight  requirements  cturently 
prescribed  under  the  California 
kiwifruit  marketing  order.  Any 
comments  received  will  be  considered 
prior  to  finahzation  of  this  rule. 

Piu^uant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  relaxes  pack 
requirements;  (2)  the  1998-99  harvest  is 
expected  to  begin  the  end  of  September, 
and  this  rule  should  be  in  effect  before 
that  time  so  producers  and  handlers  can 
make  plans  to  operate  imder  the  relaxed 
requirements;  (3)  the  Committee 
unanimously  recommended  these 
changes  at  a  public  meeting  and 
interested  parties  had  an  opportunity  to 
provide  input;  and  (4)  this  rule  provides 
a  60-day  comment  period  and  any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  920 

Kiwifruit,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  920  is  amended  as 
follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  920  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  920.302  is  amended  by 
suspending  paragraph  (a)(4)(iii)  effective 
September  4, 1998,  through  July  31, 
1999,  and  revising  the  last  sentence  of 
paragraph  (a)(4)(ii),  and  the  table  in 
paragraph  (a)(4)(iv)  to  read  as  follows: 


§  920.302    Grade,  size,  pack,  and  container 
regulations. 

(a)*  •  • 

(4)*  *  * 

(ii)*  *  *  Not  more  than  10  percent,  by 
count  of  the  containers  in  any  lot  and 
not  more  than  5  percent,  by  count,  of 
kiwifruit  in  any  container,  (except  that 
for  Sizes  42  and  45  kiwifruit,  the 
tolerance,  by  count,  in  any  one 
container,  may  not  be  more  than  25 
percent)  may  fail  to  meet  the 
requirements  of  this  paragraph. 
•        •        *        •        • 

(iv)  •  *  • 


Cokjmn  1  numerical  count  size 
designation 

• 

Column  2 
maximum 
number 
of  faiit 
per8- 
pound 
sample 

21  

25 „ 

27/28 - 

30 

22 

27 

30 
33 

33 „„ 

36 

36 

39 

42 
48 

42 

53 

^9    ■■■••••••••••••••••••••••■••■■■■■•■>■••»■■•••••»> 

55 

Dated:  August  28, 1998. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

(PR  Doc.  98-23711  Filed  9-2-98;  8:45  ami 
BILUNQ  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marlieting  Service 

7  CFR  Part  1106 
[DA-08-08] 

Milk  In  the  Southwest  Plains  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule;  suspension. 

SUMMARY:  This  dociunent  suspends 
certain  sections  of  the  Southwest  Plains 
Federal  milk  marketing  order.  The 
suspension  removes  portions  of  the 
supply  plant  shipping  standard  and  the 
producer  milk  delivery  requirement. 
The  suspension,  which  was  requested 
by  Kraft  Foods,  Inc.  (Kraft),  is  necessary 
to  prevent  uneconomic  and  inefficient 
movements  of  milk  and  to  ensure  that 
producers  historically  associated  with 
the  market  will  continue  to  have  their 
milk  pooled  under  the  Southwest  Plains 
order. 
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EFFECTIVE  DATE:  September  1, 1998. 
through  August  31. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoh.  Marketing  Specialist. 
USDA/AMS/Dairy  Programs,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932,  e-mail 

address  Nicholas Memoli@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  Augiist  6, 1998;  published 
August  12. 1998  (63  FR  43125). 

"Hie  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

Tbis  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultiural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  nUing. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  For  the 
purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufactiuer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 


"small  businesses,"  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideUne  of  326,000  poimds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
hmit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

For  the  month  of  June  1998,  2,187 
dairy  fanners  were  producers  under 
Order  106.  Of  these  producers,  2,138 
producers  {i.e..  98%)  were  considered 
small  businesses.  For  die  same  month. 
16  handlers  were  pooled  under  Order 
106.  Two  of  these  handlers  were 
considered  small  businesses. 

The  supply  plant  shipping  standard 
and  the  producer  milk  delivery 
requirement  are  designed  to  attract  an 
adequate  supply  of  milk  to  the  market 
to  meet  fluid  needs.  This  final  rule  will 
allow  a  supply  plant  that  has  been 
associated  with  the  Southwest  Plains 
market  during  the  months  of  September 
1997  through  January  1998  to  qualify  as 
a  pool  plant  without  shipping  any  milk 
to  a  pool  distributing  plant  during  the 
following  months  of  September  1998 
through  August  1999.  The  rule  will  also 
suspend  the  reqmrement  that  producers 
deUver  at  least  one  day's  production  of 
milk  to  a  pool  distributing  plant  during 
the  month  before  their  milk  is  eU^ble 
to  be  diverted  to  nonpool  plants. 

Marketing  conditions  in  the 
Southwest  Plains  order  indicate  that 
there  should  be  a  sufficient  amount  of 
local  milk  available  during  the 
requested  suspension  period  to  supply 
the  fluid  needs  of  the  market.  Therefore, 
supplemental  milk  supplies  should  not 
be  needed.  Thus,  this  rule  lessens  the 
regiilatory  impact  of  the  order  on  certain 
milk  handlers  and  tends  to  ensure  that 
dairy  farmers  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  order  of  suspension  is  issued 
piu^uant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Southwest  Plains 
marketing  area. 

Statement  of  Consideration 

This  rule  suspends  portions  of  the 
supply  plant  shipping  standard  and 
producer  milk  diversion  rules  of  the 
Southwest  Plains  order  for  the  period  of 
September  1998  through  August  1999. 
The  suspension  will  allow  a  supply 


plant  that  has  been  associated  with  the 
Southwest  Plains  order  diuing  the 
months  of  September  1997  through 
January  1998  to  quaUfy  as  a  pool  plant 
without  shipping  any  milk  to  a  pool 
distributing  plant  during  the  months  of 
September  1998  through  August  1999. 
Without  the  suspension,  a  supply  plant 
would  be  required  to  ship  50  percent  of 
its  producer  receipts  to  pool  distributing 
plants  during  the  months  of  September 
through  January  and  20  percent  of  its 
producer  receipts  to  pool  distributing 
plants  during  the  months  of  February 
through  August  to  quaUfy  as  a  pool 
plant  xmder  the  order. 

The  rule  also  suspends  the 
requirement  that  producers  dehver  at 
least  one  day's  production  during  the 
month  to  a  pool  plant  before  their  milk 
is  ehgible  for  diversion  to  a  nonpool 
plant.  By  suspending  this  provision, 
producer  milk  will  not  be  required  to  be 
dehvered  to  pool  plants  before  going  to 
unregulated  manufacturing  plants. 

According  to  Kraft's  letter  requesting 
the  suspension,  supplemental  milk 
supplies  will  not  be  needed  to  meet  the 
fluid  needs  of  distributing  plants.  Kraft 
anticipates  that  there  will  be  an 
adequate  supply  of  producer  milk 
available  directly  from  producers'  farms 
in  the  general  area  of  distributing  plants 
to  meet  the  Class  I  needs  of  the  market. 
The  handler  notes  that  the  supply  plant 
shipping  provision  and  the  producer 
milk  delivery  requirement  have  been 
suspended  since  1993  and  1992, 
respectively. 

Kraft  states  there  is  no  need  to  require 
producers  located  some  distance  from 
pool  distributing  plants  to  deliver  their 
milk  to  a  pool  distributing  plant  when 
their  milk  can  more  economically  be 
diverted  directly  to  manufectiuing 
plants  in  the  production  area.  Thus,  the 
handler  contends  the  suspension  is 
necessary  to  prevent  the  uneconomic 
movements  of  milk  and  to  ensure 
producers  historically  associated  with 
the  Order  106  maricet  will  continue  to 
have  their  milk  pooled  under  the  order. 

A  notice  of  proposed  rulemaking  was 
pubhshed  in  the  Federal  Register  on 
August  12, 1998  (63  FR  43125), 
concerning  the  proposed  suspension. 
Interested  persons  were  afforded  an 
opportunity  to  file  written  data,  views 
and  arguments  thereon.  One  comment 
was  received  supporting  the  proposed 
suspension. 

M^ft  filed  a  comment  reiterating  its 
support  for  the  suspension.  No 
comments  were  filed  in  opposition  to 
the  suspension. 

As  noted  by  Kraft  in  its  letter 
requesting  the  suspension,  the  supply 
plant  shipping  standard  and  the 
producer  milk  delivery  requirement 
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have  been  suspended  for  a  number  of 
years.  Market  conditions  in  the  Order 
106  marketing  area  indicate  that  there 
should  be  sufficient  amounts  of  milk 
available  in  the  local  area  to  meet  the 
fluid  needs  of  the  order  for  the 
requested  time  period.  Therefore, 
supplemental  milk  supplies  should  not 
be  needed. 

Accordingly,  the  suspension  is  found 
to  be  necessary  for  the  purposes  of 
assuring  that  producers'  milk  will  not 
have  to  be  moved  in  eui  inefficient 
manner  and  to  assure  that  producers 
whose  milk  has  long  been  associated 
with  the  Southwest  Plains  marketing 
area  will  continue  to  benefit  from 
pooling  and  pricing  imder  the  order. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comment  received,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  for  the  months  of 
September  1, 1998,  through  August  31, 
1999,  the  following  provisions  of  the 
order  do  not  tend  to  effectuate  the 
declared  poUcy  of  the  Act: 

In  §  1106.6,  the  words  "during  the 
month". 

In  §  1106.7(b)(1),  beginning  with  the 
words  "of  February  through  August" 
and  continuing  to  the  end  of  the 
paragraph. 

In  §  1106.13,  paragraph  (d)(1)  in  its 
entirety. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  pubUc  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the  : 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  One  comment 
supporting  the  suspension  was  received. 

Tnerefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1106  is  amended 
as  follows: 


PART1106— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  The  authority  citation  for  7  CFR 
part  1106  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-€74. 

§  1 1 06.6    [Suspended  In  part] 

2.  hi  §  1106.6,  the  words  "during  the 
month"  are  suspended. 

§  1 1 06.7    [Suspended  in  part] 

3.  In  §  1106.7  paragraph  (b)(1),  the 
words  beginning  with  "of  February 
through  August"  and  continuing  to  the 
end  of  the  paragraph  are  suspended. 

§  1 1 06.1 3    [Suspended  in  pari] 

4.  In  §  1106.13,  paragraph  (d)(1)  is 
suspended  in  its  entirety. 

Dated:  August  27,  1998. 
Richard  M.  McKee, 

Deputy  Administrator,  Dairy  Programs. 
[PR  Doc.  9a-23710  Filed  9-2-98;  8:45  am] 
BILUNQ  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9S-CE-64-AD;  Amendment  39- 
10729;  AD  98-18-13] 

RIN  2120-AA64 

Airworthiness  Directives;  SOCATA — 
Groupe  AEROSPATIALE  Models  TB20 
and  TB21  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
appUes  to  certain  SOCATA--Groupe 
AEROSPATIALE  (Socata)  Models  TB20 
and  TB21  airplanes.  This  AD  requires 
repetitively  inspecting  the  main  landing 
gear  (MLG)  attachment  bearing  (using  a 
dye  penetrant  method)  for  cracks,  and  if 
cracks  are  found,  replacing  the  bearing. 
This  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  France.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  cracks  in  the  MLG 
attachment  bearing,  which  could  result 
in  collapse  of  the  main  landing  gear 
during  taxi  and  landing  operations. 
DATES:  Effective  October  24, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  24, 
1998. 


ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  SOCATA— Groupe 
AEROSPATIALE.  Socata  Product 
Support,  Aerodrome  Tarbes-Ossim- 
Lourdes,  B  P  930— F65009  Tarbes 
Cedex,  France;  telephone: 
33.5.62.41.76.52;  facsimile: 
33.5.62.41.76.54;  or  the  Product  Support 
Manager,  SOCATA— Groupe 
AEROSPATIALE,  North  Perry  Airport,  -_ 
7501  Pembroke  Road,  Pembroke  Pines, 
Florida  33023;  telephone:  (954)  964- 
6877;  facsimile:  (954)  964-1668.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  95-CE-64-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  DC. 
FOR  FURTHER  iNFORMATION  CONTACT:  Mr. 
Karl  Schletzbaum,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Wahiut  Street,  suite  900,  Kansas  City, 
Missouri  64106;  telephone:  (816)  426- 
6934;  facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  ofThis 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Socata  Models  TB20 
and  TB21  airplanes  was  published  in 
the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on  Jime 
26, 1998  (63  FR  34830).  The  NPRM 
proposed  to  require  repetitively 
inspecting  (using  a  dye  penetrant 
method)  for  credos  on  the  MLG 
attachment  bearing.  If  cracks  are  found, 
the  NPRM  proposed  to  require  replacing 
the  cracked  attachment  bearing. 
AccompUshment  of  the  proposed 
actions  as  specified  in  the  NPRM  would 
be  in  accordance  with  Socata  Service 
Bulletin  No.  SB  10-080  57,  Amdt.  2. 
dated  November  1995. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France. 

Interested  persons  have  been  afforded 
an  opportiinity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
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public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  199  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD. 

Accomplishing  the  inspection  vfill 
take  approximately  4  workhours  per 
airplane,  and  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
inspection  on  U.S.  operators  is 
estimated  to  be  $47,760,  or  $240  per 
airplane. 

The  replacement  will  take 
approximately  1  workhour  to  replace 
the  bearing,  if  necessary,  at  an  average  . 
labor  rate  of  $60  per  hour.  Parts  cost 
approximately  $800'per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  modification  on  U.S.  operators  is 
estimated  to  be  $171,140,  or  $860  per 
airplane. 

The  FAA  has  no  way  to  determine  the 
nimiber  of  repetitive  inspections  that 
will  be  incurred  over  the  life  of  the 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action "^  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  tmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety.  ^ 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-18-13    Socata — Groupe  Aerospatiale: 
Amendment  39-10729;  IDocket  No.  95- 
CE-64-AD. 

Applicability:  Models  TB20  and  TB21 
airplanes,  serial  numbers  1  through  9999, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  lieen 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  detect  and  correct  cracks  in  the  main 
landing  gear  (MLG)  attachment  bearing, 
which  could  result  in  collapse  of  the  MLG 
during  taxi  and  landing  operations, 
accomplish  the  following: 

Note  2:  The  compliance  times  of  this  AD 
are  presented  in  landings  instead  of  hours 
time- in-service  (TIS).  If  the  number  of 
landings  is  tmknown,  hours  TIS  may  be  used 
by  multiplying  the  number  of  hours  TIS  by 
1.5. 

(a)  Upon  the  accumulation  of  6,000 
landings,  upon  the  accumulation  of  4,000 
hours  total  TIS,  or  within  the  next  100  hours 
TIS  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  inspect  (with  a  dye 
penetrant  method)  the  main  landing  gear 
(MLG)  attachment  bearing  for  cracks  in 
accordance  with  the  Accomplishment 
Instructions  in  SOCATA  Service  Bulletin 
(SB)  No.  SB  10-080  57,  Amdt.  2,  dated 
November  1995; 


(1)  If  no  cracks  are  found,  continue  to 
inspect  the  MLG  attachment  bearing  for 
cracks  at  intervals  not  to  exceed  1,500 
landings  or  1,000  hours  TIS,  whichever 
occurs  later,  until  cracks  are  found,  in 
accordance  with  the  Accomplishment 
Instructions  in  the  SOCATA  SB  No.  SB  10- 
080  57,  Amdt.  2,  dated  November  1995; 

(2)  If  cracks  are  found  in  the  MLG 
attachment  bearing  during  any  insF>ection 
required  by  this  AD,  prior  to  ftirther  flight, 
replace  the  MLG  attachment  bearing  in 
accordance  with  the  Accomplishment 
Instructions  in  the  SOCATA  SB  No.  SB  10- 
080  57,  Amdt.  2,  dated  November  1995;  and. 

(3)  Upon  the  accumulation  of  6,000 
landings  or  4,000  hours  TIS  after  the  date  of 
any  MLG  attachment  bearing  replacement, 
whichever  occurs  later,  and  thereafter  at 
intervals  not  to  exceed  1,500  landings  or 
1,000  hours  TIS,  inspect  the  MLG  attachment 
bearing  for  cracks  as  specified  in  paragraph 
(a)  of  this  AD. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  o(>erate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Small  Airplane  Directorate,  FAA, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Nola  3:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Socata  Service  Bulletin  No.  SB  10- 
080  57,  Amdt.  2,  dated  November  1995, 
should  be  directed  the  SOCATA^Croupe 
AEROSPATIALE,  Socata  Product  Support, 
Aerodrome  Tarbes-Ossun-Lourdes,  B  P  930 — 
F65009  Tarbes  Cedex,  France:  telephone: 
33.5.62.41.76.52;  facsimile:  33.5.62.41.76.54; 
or  the  Product  Support  Manager,  SOCATA — 
Groupe  AEROSPATIALE,  North  Perry 
Airport,  7501  Pembroke  Road,  Pembroke 
Pines,  Florida  33023;  telephone:  (954)  893- 
1160;  facsimile:  (954)  964-4141.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

(e)  The  inspections  and  replacement 
required  by  this  AD  shall  be  done  in 
accordance  with  Socata  Service  Bulletin  No. 
SB  10-080  57,  Amdt  2,  dated  November 
1995.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  [>art  51.  Copies  may  be  obtained 
bom  SOCATA— Groupe  AEROSPATIALE, 
Tarbes-Ossun-Lourdes.  B  P  930,  65009 
Tarbes  Cedex,  France,  or  the  Product  Support 
Manager,  SOCATA— Groupe 
AEROSPATLVLE,  North  Perry  Airport,  7501 
Pembroke  Road,  Pembroke  Pines,  Florida 
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33023.  Copies  may  be  inspected  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel.  Room  1558. 601  E.  12th  Street. 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW,  suite  700.  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  AD  94-266(A)R2,  dated  December 
6. 1995. 

(f)  This  amendment  becomes  effective  on 
October  24, 1998. 

Issued  in  Kansas  City,  Missouri,  on  August 
25, 1998. 
James  E.  Jackson, 

Acting  Managfir,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  98-23394  Filed  9-2-98:  8:45  am] 

WLUNO  CODE  4»10-1»^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

pocket  No.  98-NM-230-AD:  Ammdmant 
39-10731;  AD  98-18-15] 

RIN  2120-AA64 

Airworthiness  Directives;  Gulfstream 
Model  G-V  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
appUcable  to  certain  Gulfstream  Model 
G-V  series  airplanes.  This  action 
requires  a  one-time  inspection  to 
measure  the  clearance  between  a  certain 
wiring  harness  and  the  crew  oxygen 
bottle;  corrective  actions,  if  necessary; 
and  eventual  relocation  of  the  crew 
oxygen  bottle  and  rework  of  the  lines 
and  tubing  associated  with  the  crew  and 
passenger  oxygen  bottles.  This 
amendment  is  prompted  by  a  report 
indicating  that  interference  between  the 
wiring  harness  and  the  crew  oxygen 
bottle  was  found  on  a  production 
airplane.  The  actions  specified  in  this 
AD  are  intended  to  prevent  chafing  of 
the  wiring  harness  against  the  crew 
oxygen  bottle,  which  could  result  in 
electrical  shorting  and  possible  fire  in 
the  underfloor  structure  of  the  airplane. 
DATES:  Effective  September  18, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
18, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  2, 1998. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
230-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Gulfstream  Aerospace  Corporation,  P.O. 
Box  2206,  M/S  D-10,  Savannah,  Georgia 
31402-9980.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Berryman,  Aerospace  Engineer.  Systems 
and  Flight  Test  Branch,  ACE-116A, 
FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6066;  fax 
(770) 703-6097. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  indicating  that 
interference  between  a  certain  wiring 
harness  and  the  crew  oxygen  bottle  was 
observed  on  several  production 
Gulfstream  Model  G-V  series  airplanes. 
Wiring  contained  in  the  affected 
harness,  which  is  located  beneath  floor 
board  4C,  includes  the  fuel  boost  pump 
■  power,  ground  service  bus  battery 
power,  and  three-phase  alternating 
current  power  for  the  right  battery 
diarger.  Interference  between  the  wiring 
harness  and  the  crew  oxygen  bottle 
could  result  in  chafing  of  the  electrical 
wires  and  consequent  electrical 
shorting.  Due  to  the  proximity  of  the 
wiring  harness  to  the  oxygen  bottle, 
such  electrical  shorting,  if  not 
prevented,  could  result  in  a  fire  in  the 
underfloor  structure  of  the  airplane. 

Gulfstream  has  inspected 
approximately  10  to  12  in-house 
airplanes  to  measiu«  clearance  between 
the  wiring  harness  and  crew  oxygen 
bottle.  These  inspections  revealed  that, 
on  certain  airplanes,  the  lack  of 
clearance  had  been  detected  during 
production  and  protective  Teflon 
sheeting  had  been  installed  to  prevent 
chafing.  In  some  cases,  evidence  of 
cliafing  of  the  Teflon  sheeting  was 
observed.  However,  no  chafing  of  wiring 
has  been  detected.  It  is  imknown  how 
many  airplanes  already  have  such 
protective  sheeting  installed. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Gulfstream  Aerospace  G-V  Alert 
Customer  Bulletin  No.  4A,  dated  July  8, 
1998, 43  revised  by  Gulfstream 
Aerospace  G-V  Alert  Customer  Bulletin 
No.  4A,  Amendment  1,  dated  August  10, 
1998.  That  alert  customer  bulletin  and 
amendment  describe  procedures  for  a 
one-time  visual  inspection  to  measure 
the  clearance  between  the  wiring 
harness  located  beneath  floor  board  4C 
and  the  crew  oxygen  bottle  and  bottle 
mounting  structiu«.  and  corrective 
actions,  if  necessary.  The  corrective 
actions  include  inspections  for  chafing 
of  the  wiring;  repair  of  any  damaged 
wiring  in  accordance  with  instructions 
provided  by  Gulfstream  Technical 
Services;  and  installation  of  temporary 
protective  Teflon  sheeting,  if  not  already 
installed,  to  prevent  contact  between  the 
wiring  harness  and  oxygen  bottle.  The 
alert  customer  bulletin  and  amendment 
reference  Gulfstream  Aircraft  Service 
Change  (ASC)  No.  059A,  dated  August 
3, 1998,  as  an  additional  source  of 
service  information.  That  ASC 
describes,  among  other  things, 
procedures  for  permanent  relocation  of 
the  crew  oxygen  bottle  and  rework  of 
the  lines  and  tubing  associated  with  the 
crew  and  passenger  oxygen  bottles. 
Accomplishment  of  the  actions 
specified  in  the  alert  customer  bulletin, 
and  amendment  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  dhafing  of  a  wiring  harness 
against  the  crew  oxygen  bottle,  which 
could  result  in  electrical  shorting  and 
possible  fire  in  the  imderfloor  structure 
of  the  airplane.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  alert  customer  bulletin  and 
amendment  described  previously, 
except  as  discussed  below. 

Differences  Between  This  AD  and  the 
Alert  Customer  Bulletin  and 
Amendment 

Operators  should  note  that,  although 
the  alert  customer  bulletin  and 
amendment  specify  that  the 
manufacturer  may  be  contacted  for 
disposition  of  repair  conditions,  this  AD 
requires  the  repair  of  those  conditions  to 
be  accompUshed  in  accordance  with  a 
method  approved  by  the  FAA. 
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Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-230-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-18-15    Gul&tream  Aerospace 

Coiporation:  Amendment  39-10731. 
Docket  98-NM-230-AD. 

Applicability:  Model  G-V  series  airplanes, 
serial  numbers  501  through  549  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  chafing  of  a  wiring  harness 
against  the  crew  oxygen  bottle,  which  could 
result  in  electrical  shorting  and  possible  fire 
in  the  underfloor  structure  of  the  airplane, 
accomplish  the  following: 

(a)  Within  25  flight  hours  after  the  effective 
date  of  this  AD,  perform  a  one-time  visual 
insf>ection  to  measure  the  clearance  between 
the  wiring  harness  located  beneath  floor 
board  4C  and  the  crew  oxygen  bottle  and 
bottle  mounting  structure,  in  accordance 
with  Gulfstream  Aerospace  G-V  Alert 
Customer  Bulletin  No.  4A.  dated  July  8, 1998, 
as  revised  by  Gulfstream  Aerospace  G-V 
Alert  Customer  Bulletin  No.  4A,  Amendment 
1,  dated  August  10. 1996. 

(1)  If  the  clearance  is  greater  than  or  equal 
to  .250  inch,  and  if  any  Teflon  sheeting  is 
installed:  No  further  action  is  required  by 
paragraph  (a)  of  this  AD. 

(2)  If  the  clearance  is  greater  than  or  equal 
to  .250  inch,  and  if  no  Teflon  sheeting  is 
installed:  Prior  to  further  flight,  install  .030- 
inch  Teflon  sheeting  in  accordance  with  the 
alert  ciistomer  Imlletin,  as  revised  by 
Amendment  1. 

(3)  If  the  clearance  is  less  than  .250  inch, 
and  if  any  Teflon  sheeting  is  installed:  Prior 
to  further  flight,  inspect  the  sheeting  for 
evidence  of  chafing,  in  accordance  with  the 
alert  customer  bulletin,  as  revised  by 
Amendment  1. 

(i)  If  no  evidence  of  chafing  of  the  Teflon 
sheeting  is  detected,  prior  to  further  flight, 
install  .125-inch  Teflon  sheeting,  in 
accordance  with  the  alert  customer  bulletin, 
as  revised  by  Amendment  1. 

(ii)  If  any  evidence  of  chafing  of  the  Teflon 
sheeting  is  detected,  prior  to  further  flight, 
remove  the  Teflon  sheeting  and  inspect  the 
wires  to  detect  evidence  of  chafing,  in 
accordance  with  the  alert  customer  bulletin, 
as  revised  by  Amendment  1;  and  accomplish 
the  actions  specified  in  either  paragraph 
(a)(4)(i)  or  (a)(4)(ii),  as  applicable. 

(4)  If  the  clearance  is  less  than  .250  inch, 
and  if  no  Teflon  sheeting  is  installed:  Prior 
to  further  flight,  inspect  the  wires  to  detect 
evidence  of  chafing,  in  accordance  with  the 
alert  ciistomer  bulletin,  as  revised  by 
Amendment  1. 

(i]  If  no  evidence  of  chafing  of  the  wires 
is  detected,  prior  to  further  flight,  install 
.125-inch  Teflon  sheeting  in  accordance  with 
the  alert  customer  bulletin,  as  revised  by 
Amendment  1. 

(ii)  If  any  evidence  of  chafing  of  the  wires 
is  detected,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Atlanta  Aircraft  Certification  Office 
(AGO),  FAA,  Small  Airplane  Directorate. 

(b)  Within  150  flight  hours  after  the 
effective  date  of  this  AD,  relocate  the  crew 
oxygen  bottle  and  rework  the  lines  and 
tubing  associated  with  the  crew  and 
passenger  oxygen  bottles,  in  accordance  with 
Gulfstream  Aerospace  G-V  Alert  Customer 
Bulletin  No.  4A,  dated  )uly  8, 1998,  as 
revised  by  Gulfstream  Aerospace  G-V  Alert 
Customer  Bulletin  No.  4A,  Amendment  1. 
dated  August  10, 1998. 

Note  2:  Gulfstream  Aerospace  G-V  Alert 
Customer  Bulletin  No.  4A,  dated  July  8, 1998. 
as  revised  by  Gulfstream  Aerospace  G-V 
Alert  Customer  Bulletin  No.  4A,  Amendment 
1,  dated  August  10, 1998,  refers  to  Gul&tream 
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Aerospace  Aircraft  Service  Change  No.  059A. 
dated  August  3, 1998,  as  an  additional  source 
of  service  information  for  accomplishing  the 
relocation  of  the  crew  oxygen  bottle. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
ACXD.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACX). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Except  as  provided  by  (a)(4)(ii)  of  this 
AD,  the  actions  shall  be  done  in  accordance 
with  Gulfstream  Aerospace  G-V  Alert 
Customer  Bulletin  No.  4A,  dated  July  8, 1998, 
as  revised  by  Gulfstream  Aerospace  G-V 
Alert  Customer  Bulletin  No.  4A,  Amendment 
1,  dated  August  10, 1998.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Gulfetream  Aerosjiace 
Corporation,  P.O.  Box  2206,  M/S  D-10, 
Savannah,  Georgia  31402-9980.  Copies  may 
be  inspected  at  the  FAA,  Transjxjrt  Airplane 
Directorate,  1601  land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate,  Atlanta  Aircraft  CertlHcation 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC 

(f)  This  amendment  becomes  effective  on 
September  18, 1998. 

Issued  in  Renton,  Washington,  on  August 
26. 1998. 

Vi  L.  Upsld. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-23601  Filed  9-2-98;  8:45  am] 
BIUMO  COOE  4ti»-i»m 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  98-NM-^55-AD;  Amendment 
39-10735;  AD  98-18-19] 

RIN  2120nAA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
apphcable  to  certain  McDonnell 
Hiouglas  Model  MD-90-30  series 
airplanes.  This  action  requires  a  one- 
time inspection  of  the  actuator  attach 
bolts  of  the  elevator  load  feel  (ELF) 
located  imder  the  forward  cockpit  floor, 
and  corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  a  report 
indicating  that,  during  manufacture  of 
an  airplane,  an  actuator  attach  bolt  of 
the  ELF  was  installed  improperly.  The 
actions  specified  in  this  AD  are 
intended  to  ensure  that  the  actuator 
attach  bolts  are  installed  properly. 
Improper  installation  of  such  bolts 
could  result  in  disconnection  of  the  ELF 
mechanism,  and  consequent  loss  of 
pitch  control  of  the  airplane. 

DATES:  Effective  September  18. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
18, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  2, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
255-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

The  service  inionnation  referenced  in 
this  AD  may  be  obtained  from  The 
Boeing  Company,  E)ouglas  Products 
Division,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846, 
Attention:  Technical  Publications 
Business  Administration,  Dept.  C1-L51 
(2-60).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
CertiHcation  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Bandley,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramoimt  Boulevard,  Lakewood, 
CaUfomia  90712-4137;  telephone  (562) 
627-5237;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  indicating  that, 
during  a  quality  assurance  inspection  of 
the  elevator  load  feel  (ELF)  mechanism, 
an  actuator  attaching  bolt  was  foimd 
installed  improperly  on  a  McDonnell 


Douglas  Model  MD-90-30  series 
airplane.  This  bolt  was  installed 
improperly  diuing  manufactiu«  of  the 
airplane.  This  condition,  if  not 
corrected,  could  result  in  disconnection 
of  the  ELF  mechanism,  and  consequent 
loss  of  pitch  control  of  the  airplane. 

Explanation  (rf  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD9O-27A032,  dated  June  22, 
1998.  The  alert  service  bulletin 
describes  procedures  for  performing  a 
one-time  visual  inspection  of  the  left 
and  right  actuator  attach  bolts  of  the 
ELF  located  under  the  forward  cockpit 
floor;  and  tightening  the  attachments  or 
installing  new  ELF  attachments,  if 
necessary. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
ensure  that  the  actuator  attach  bolts  of 
the  ELF  are  installed  properly.  Improper 
installation  of  the  attach  bolts  could 
result  in  disconnection  of  the  ELF 
mechanism,  and  consequent  loss  of 
pitch  control  of  the  airplane.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously.  The  AD 
also  requires  that  operators  report 
results  of  inspection  findings  to  the 
FAA. 

Determination  of  Role's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
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supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  vtrlth  the  substance  of  this  AD 
v^  be  filed  in  the  Rules  Docket. 

Commenters  Mdshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-255-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regidation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regidatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safe^. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-ia-19    McDonnell  Douglas:  Amendment 
39-10735.  Docket  98-NM-255-AD. 

Applicability:  Model  MD-90-30  series 
airplanes,  as  listed  in  McDonnell  Douglas 
MD-90  Alert  Service  Bulletin  MD90- 
27A032,  dated  June  22, 1998;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  actuator  attach  bolts  of 
the  elevator  load  feel  (ELF)  are  installed 
properly,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  to 
determine  if  the  left  and  right  actuator  attach 
bolts  of  the  ELF  located  under  the  cockpit 
floor  are  installed  properly,  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD90-27A032,  dated  June  22, 1998. 

(1)  If  the  ELF  attachments  are  installed 
properly,  no  further  action  is  required  by  this 
AD. 

(2)  If  the  ELF  attachments  are  not  installed 
properly,  prior  to  further  flight,  tighten  the 
attachments  or  install  new  ELF  attachments, 
in  accordance  with  the  alert  service  bulletin. 
Tightening  of  attachments  or  installing  new 
attachments  constitutes  terminating  action 
for  this  AD. 

(b)  Within  10  days  after  accomplishing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  submit  a  report  of  the  inspection  results 
(both  positive  and  negative)  to  the  Manager, 
Los  Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California 
90712;  or  £ax  to  (562)  627-5210.  Information 


collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  0MB  Control  Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then" 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Except  as  provided  l>y  paragraph  (b)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD90-27A032.  dated  June 
22, 1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Roister  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  The  Boeing  Company,  Douglas  Products 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846,  Attention:  Technical 
Publications  Business  Administration,  Dept. 
Cl-LSl  (2-60).  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
OfBce  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC 

(f)  This  amendment  becomes  efiiective  on 
September  18, 1998. 

Issued  in  Renton,  Washington,  on  August 
27, 1998. 
ViLL^idd. 

Acting  h4anager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-23621  Filed  9-2-98;  8:45  am) 
BNJJNQ  COM  4t10-ia-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocint  No.  98-NM-167-AD:  Amendment 
39-10734;  AD  98-18-18] 

RIN  2120-nAA64 

Airworthiness  Directives;  British 
Aerospace  (Jetstream)  Model  4101 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
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action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
(Jetstream)  Model  4101  airplanes,  that 
requires  modification  of  the  attach 
points  of  the  uplock  system  of  the  nose 
landing  gear  (NLG).  lliis  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  wear  of  the  attach 
points  of  the  uplock  system  of  the  NLG; 
such  wear  could  result  in  damage  to  the 
adjacent  emergency  hydraulic  system, 
or  jamming  of  the  uplock  system  and 
consequent  inabiUty  to  extend  and 
retract  the  NLG. 

DATES:  Effective  October  8, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  8, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AI(R)  American  Support,  Inc., 
13850  Mclearen  Road,  Hemdon, 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  ZOO,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  (Jetstream)  Model  4101 
airplanes  was  pubhshed  in  the  Federal 
Register  on  July  7, 1998  (63  FR  36630). 
That  action  proposed  to  require 
modification  of  the  attach  points  of  the 
uplock  system  of  the  nose  landing  gear 
(NLG). 

Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  pubUc. 


Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  pubhc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  58  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  10 
work  hours  per  airplane  to  accomplish 
the  required  modification,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$170  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$44,660,  or  $770  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efl^ects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113, 44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

BS-lS-18    British  Aerospace  Regional 
Aircraft  (Formerly  Jetstream  Aircraft 
Limited;  British  Aerospace  (Commercial 
Aircraft)  Limited];  Amendment  39- 
10734.  Docket  98-NM-167-AD. 

App/icobj7/ty:  Jetstream  Model  4101 
airplanes,  constructor's  numbers  41004 
through  41100  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been  ' 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  wear  of  the  attach  points  of  the 
uplock  system  of  the  nose  landing  gear 
(NLG),  which  could  rsuilt  in  damage  to  the 
adjacent  emergency  hydraulic  system,  or 
jamming  of  the  uplock  system,  and 
.consequent  inability  to  extend  and  retract  the 
NLG,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  9,000  total 
landings,  or  within  1,000  landings  after  the 
effective  date  of  this  AD,  whichevm:  occurs 
later,  RKxiify  the  attach  points  of  the  uplock 
system  of  the  NLG,  in  accordance  with 
Jetstream  Alert  Service  Bulletin  J41-53-041, 
dated  July  25, 1997. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  tlie  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
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a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Jetstream  Alert  Service 
Bulletin  J41-53-041,  dated  July  25. 1997. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  io  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AI(R)  American  Support,  Inc.,  13850 
Mclearen  Road,  Hemdon,  Virginia  20171. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  009-07-97. 

(e)  This  amendment  becomes  effective  on 
October  8, 1998. 

Issued  in  Renton,  Washington,  on  August 
26, 1998. 
Vi  L.  Upski, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  9S-23602  Filed  9-2-98;  8:45  am] 

BltUNO  CODE  4110-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-10-AD;  Amendment 
39-10733;  AD  98-18-17] 

RIN  212a-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-80  Series 
Airplanes  and  Model  MD-90-30  and 
MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (ADJ, 
applicable  to  all  McDonnell  Douglas 
Model  DC-9-80  series  airplanes  and 
Model  MD-9O-30  and  MD-88  airplanes, 
that  requires  a  one-time  inspection  of 
the  harness  assembly  of  the  tailcone 
emergency  evacuation  slide  to 
determine  the  diameter  of  the  swaged 
balls;  reidentincation  of  the  harness 
assembly;  and  reinstallation  or 
replacement  of  the  assembly  with  a  new 
assembly,  if  necessary.  This  amendment 
is  prompted  by  a  failed  deployment  of 
the  tailcone  emergency  evacuation  sUde 
during  a  system  test  conducted  by  the 
manufacturer.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failiue 
of  the  tailcone  emergency  evacuation 
slide  to  deploy  automatically  due  to 
incorrect  diameter  of  the  swaged  balls 
on  the  wire  rope  of  the  harness 
assembly. 


DATES:  Effective  October  8, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  8, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Company,  Douglas 
Products  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846.  Attention:  Technical 
PubUcations  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
CaUfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Sinclair,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramotmt 
Boulevard,  Lakewood,  California 
90712-4137:  telephone  (562)  627-5338; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  McDonnell 
Douglas  Model  DC-9-80  series 
airplanes  and  Model  MD-90-30  and 
MD-88  airplanes  was  pubhshed  in  the 
Federal  Register  on  May  5, 1998  (63  FR 
24762).  That  action  proposed  to  require 
a  one-time  inspection  of  the  harness 
assembly  of  the  tailcone  emergency 
evacuation  slide  to  determine  the 
diameter  of  the  swaged  balls; 
reidentification  of  the  harness  assembly; 
and  reinstallation  or  replacement  of  the 
assembly  with  a  new  assembly,  if 
necessary.     ■ 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

There  are  approximately  943 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
570  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accompUsh  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 

U.S.  operators  is  estimated  to  be    . 

$68,400,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  \mder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  FoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-18-17    McDonnell  Douglas:  Amendment 
39-10733.  Docket  9»-NM-10-AD. 

Applicability:  All  Model  DC-9-81  (MD- 
81),  DC-9-82  (MD-82),  DC-9-83  (MD-83), 
and  DC-9-87  (MD-67)  series  airplanes;  and 
Model  MD-88  and  MD-90-30  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  ah 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  tailcone 
emergency  evacuation  slide  to  deploy 
automatically  due  to  incorrect  diameter  of 
the  swaged  balls  on  the  wire  rope  of  the 
harness  assembly,  accomplish  the  following: 

(a)  Within  180  days  aAer  the  efiiective  date 
of  this  AD,  perform  a  one-time  insp>ection  of 
the  harness  assembly  of  the  tailcone 
emergency  evacuation  slide  to  determine  the 
diameter  of  the  swaged  balls;  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD80-25A364  [for  Model  DC-9-81 
(MD-81),  DC-9-82  (MD-82),  DC-9-83  (MD- 
83),  and  DC-9-87  (MD-87)  series  airplanes, 
and  Model  MD-88  airplanes);  or  MD90- 
25A030  (for  Model  MD-90-30  airplanes); 
both  dated  October  30, 1997. 

(1)  If  the  swaged  balls  are  within  the  limits 
specified  in  the  applicable  alert  service 
bulletin,  prior  to  further  flight,  reidentify  and 
reinstall  the  harness  assembly  in  accordance 
with  the  applicable  alert  service  bulletin. 

(2)  If  the  swaged  balls  are  outside  the  limits 
specified  in  the  applicable  alert  service 
bulletin,  prior  to  further  flight,  replace  the 
harness  assembly  having  part  number  (P/N) 
8370024-3  with  a  new  harness  assembly 
having  P/N  8370024-9  or  8370O24-3H,  as 
applicable,  in  accordance  with  the  applicable 
alert  service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  harness  assembly,  (P/ 
N)  8370024-3.  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  L(» 


Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  2 1 . 1 99)  to  operate  the  airplane  1o  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD80-25A364,  dated  October  30, 
1997,  or  McDonnell  Douglas  Alert  Service 
Bulletin  MD90-25A030,  dated  October  30, 
1997,  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  S  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  The  Boeing  Company,  Douglas 
Products  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Technical  Publications  Business 
Administration,  Dept.  C1-L51  (2-60).  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effiective  on 
October  8. 1998. 

Issued  in  Renton,  Washington,  on  August 
26, 1998. 

Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-23603  Filed  9-2-98;  8:45  am] 

BILUNO  COOE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-01-AD;  Amendment 
39-10732;  AD  98-18-16] 

RIN  2120-nAA64 

Airworthiness  Directives;  Airbus  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320-111.  -211,  -212.  and  -231  series 
airplanes,  that  currently  requires 
reinforcement  of  the  tail  section  of  the 


fuselage  at  frames  68  and  69.  This 
amendment  adds  a  requirement  for 
reinforcement  of  the  tail  section  of  the 
fuselage  at  frames  65  to  67.  This  action 
also  revises  the  applicability  of  the 
existing  AD.  This  amendment  is 
prompted  by  reports  indicating  that  the 
tail  section  has  struck  the  runway 
during  takeoff s  and  landings.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  structural  damage 
to  the  tail  section  when  it  strikes  the 
runway,  which  could  result  in 
depresstirization  of  the  fuselage  during 
flight. 

DATES:  Effective  October  8, 1998. 

The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A320-53-1110, 
Revision  1,  dated  November  27, 1995, 
and  Airbus  Service  Bulletin  A320-53- 
1131,  dated  July  24, 1997,  as  Usted  in 
the  regulations,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
October  8,  1998. 

The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A320-53-1110, 
dated  August  28, 1995,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  May  15, 1997  (62  FR 
17532,  April  10, 1997). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-08-04, 
amendment  39-9992  (62  FR  17532, 
April  10, 1997),  which  is  applicable  to 
certain  Airbus  Model  A3  20-111,  -211, 
-212,  and  -231  series  airplanes,  was 
published  in  the  Federal  Register  on 
July  9, 1998  (63  FR  37078).  The  action 
proposed  to  supersede  AD  97-08-04  to 
continue  to  require  reinforcement  of  the 
tail  section  of  the  fuselage  at  frames  68 
and  69.  It  also  proposed  to  add  a 
requirement  for  reinforcement  of  the  tail 
section  of  the  fuselage  at  frames  65  to 
67.  The  action  also  proposed  to  revise 
the  applicability  of  the  existing  AD. 
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Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
sir^le  comment  received. 

Tae  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  118 
airplanes  of  U.S.  registry  diat  will  be 
affected  by  this  AD. 

The  actions  that  are  currently 
reqmred  by  AD  97-08-04,  and  retained 
in  this  AD,  take  approximately  196  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $1,387,680, 
or  $11,760  per  airplane. 

The  new  actions  that  are  required  by 
this  new  AD  will  take  approximately 
488  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
be  provided  by  the  manufacturer  at  no 
cost  to  the  operators.  Based  on  these 
figures,  the  cost  impact  of  the  new 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $3,455,040, 
or  $29,280  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  tmder  DOT 
Regulatory  FoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
vfill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9992  (62  FR 
17532,  April  10. 1997).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  3^10732.  to  read  as 
follows: 

98-18-16    Aiibus  Industrie:  Amendment 
39-10732.  Doclcet  98-NM-Gl-AD. 
Supersedes  AD  97-08-04,  Amendment 
39-9992. 
Applicability:  Model  A320  series  airplanes 
on  which  Aiifous  Modification  22764  has  not 
been  installed,  certificated  in  any  categoiy. 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subfect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 


the  efEect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  damage  to  the  tail 
section  when  it  strikes  the  runway,  which 
could  result  in  depressurization  of  the 
fuselage  during  flight,  accomplish  the 
following: 

Restatement  of  Requirement  of  AO  97-08-04 

(a)  For  airplanes  listed  in  Airbus  Service 
Bulletin  A320-53-1110,  dated  August  28, 
1995:  Within  6  years  after  May  15, 1997  (the 
effective  date  of  AD  97-08-04,  amendment 
39-9992],  modify  the  fuselage  by  reinforcing 
frames  68  and  69  in  accordance  with  Airbus 
Service  Bulletin  A320-S3-1110,  dated 
August  28, 1995;  or  Revision  1,  dated 
November  27, 1995. 

New  RequiremcBts  of  this  AD 

(b)  For  airplanes  other  than  those 
identified  in  paragraph  (a)  of  this  AD:  Within 
5  years  after  the  effective  date  of  this  AD, 
modify  the  fuselage  by  reinforcing  frames  68 
and  69  in  accordance  with  Airbus  Service 
Bulletin  A320-53-1110,  dated  August  28, 
1995,  or  Revision  1,  dated  November  27, 
1995. 

(c)  For  all  airplanes:  Within  5  yean  after 
the  effective  date  of  this  AD,  modify  the 
fuselage  by  reinforcing  frames  65  to  67  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1131,  dated  July  24,  1997. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  modifications  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1131,  dated  July  24, 1997;  Airbus 
Service  Bulletin  A320-53-1110,  dated 
August  28, 1995;  and  Airbus  Service  Bulletin 
A320-53-1110,  Revision  1,  dated  November 
27, 1995,  which  contains  the  following  list  of 
effiective  pages: 


Page  No. 


1-8. 10-13.  15-20.  23-40,  42,  44-45 


Revision  level 
shown  on  page 


Origin^ 


Date  shown  on 
page 


August  28, 
1995. 
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-  ~  .             Page  No.    ' 

Revision  level 
shown  on  page 

Date  shown  on 
page 

9.  14.  21-22.  41 .  43 « 

Revision  1  

November  27 

1995. 

(1)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A320-53-1110, 
Revision  1,  dated  November  27, 1995,  and 
Airbus  Service  Bulletin  A320-53-1131, 
dated  July  24, 1997,  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  S  U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A320-53-1110, 
dated  August  28, 1995,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  May  15, 1997  (62  FR 17532, 
April  10, 1997). 

(3)  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  OfHce  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-315- 
109(B),  dated  October  22, 1997. 

(g)  This  amendment  becomes  effective  on 
October  8, 1998. 

Issued  in  Renton,  Washington,  on  August 
26, 1998. 
Vi  L.  Uptld. 

Acting  Manager,  Transport  Airplane 
Directprate,  Aircraft  Certification  Service. 
(FR  Doc.  98-23604  Filed  9-2-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docicet  No.  9S-tlM-183-AD;  Amendment 
39-10743;  AD  94-13-02  R1] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757-200.  -200PF,  and  -200CB 
Series  Airplanes  Equipped  with  Rolls- 
Royce  Model  RB211-«35E4/E4B 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  that  currently  requires 
tests  of  the  thrust  reverser  system,  and 
repair,  if  necessary;  installation  of  a 
modification  that  terminates  those  tests; 
and  repetitive  operational  checks  of  that 
installation,  and  repair,  if  necessary. 


This  amendment  limits  the  applicability 
of  the  existing  AD  by  including  the 
specific  series  of  the  affected  airplanes. 
This  amendment  is  prompted  by  the 
upcoming  type  certification  of  the 
Model  757-300  series  airplane,  which 
will  address  the  requirements  of  this 
amendment  during  the  type  certification 
process.  The  actions  specified  in  this 
AD  are  intended  to  prevent  deployment 
of  a  thrust  reverser  in  flight  and 
subsequent  reduced  controllability  of 
the  airplane. 
DATES:  September  18. 1998. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
July  20,  1994  (59  FR  31512.  June  20. 
1994). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  2. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
183-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055—4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fit>m  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707.  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Sueet,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katharine  Rask.  Aerospace  Engineer. 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-1547; 
fax  (425)  227-1181. 
SUPP1.EMENTARY  INFORMATION:  On  June 
13, 1994.  the  FAA  issued  AD  94-13-02, 
amendment  39-8942  (59  FR  31512,  Jime 
20. 1994).  applicable  to  certain  Boeing 
Model  757  series  airplanes,  to  require 
tests  of  the  thrust  reverser  system,  and 
repair,  if  necessary;  installation  of  a 
modification  that  terminates  those  tests; 
and  repetitive  operational  checks  of  that 
installation,  and  repair,  if  necessary. 
That  action  was  prompted  by  results  of 
a  safety  review,  which  revealed  that  in- 
flight deployment  of  a  thrust  reverser 


could  result  in  a  significant  reduction  in 
the  controllability  of  the  airplane.  The 
actions  required  by  that  AD  are 
intended  to  prevent  deployment  of  a 
thrust  reverser  in  flight  and  subsequent 
reduced  controllability  of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD.  Boeing 
has  developed  the  Model  757-300  series 
airplane,  equipped  with  Rolls-Royce 
Model  RB211-535E4/E4B  engines.  This 
model  is  expected  to  be  type  certificated 
in  early  1999.  As  part  of  the  type 
certification  of  the  Model  757-300 
series  airplane,  the  requirements  of  this 
amendment  will  be  addressed  during 
the  type  certification  process.  Therefore, 
the  FAA  has  revised  ^e  applicability  of 
the  existing  AD  to  include  the  specific 
series  of  the  affected  airplanes  as  Model 
757—200  series  airplanes. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  AD  revises  AD  94-13- 
02  to  continue  to  require  tests  of  the     * 
thrust  reverser  system,  and  repair,  if 
necessary;  installation  of  a  modification 
that  terminates  those  tests;  and 
repetitive  operational  checks  of  that 
installation,  and  repair,  if  necessary. 
This  AD  hmits  the  applicability  of  the 
existing  AD  by  includiing  the  specific 
series  of  the  affected  airplanes. 

Cost  Impact 

There  are  approximately  376  Model 
757-200  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  95  airplanes  of  U.S. 
registry  will  be  required  to  accomplish 
the  restow  and  integrity  tests  required 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  those  tests,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  to 
accomplish  each  operational  test  is 
estimated  to  be  $&.700.  or  $60  per 
airplane. 

The  FAA  estimates  that  95  airplsuies 
of  U.S.  registry  will  be  required  to 
accomplish  either  modification 
specified  in  paragraphs  (b)(1)  or  (b)(2)  of 
this  AD.  It  will  take  approximately  506 
work  hours  per  airplane  to  accomplish 
either  of  those  modifications,  and  the 
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average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  suppUed  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figiues,  the  cost  impact 
of  the  AD  on  U.S.  operators  to 
accomplish  the  modification  is 
estimated  to  be  $2,884,200,  or  $30,360 
per  airplane,  per  test  cycle. 

The  FAA  also  estimates  that  232 
airplanes  of  U.S.  registry  will  be 
required  to  accomplish  the  periodic 
operational  tests  of  the  sync-lock 
installation  required  by  this  AD,  that  it 
will  take  approximately  1  work  hoiu  per 
airplane  to  accomplish  each  test,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
to  accomplish  each  operational  test  is 
estimated  to  be  $13,920.  or  $60  per 
airplane,  per  test  cycle. 

Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,903,820. 

The  cost  impact  figiu«s  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  limits  the 
applicability  of  an  existing  AD.  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person. 
Therefore,  prior  notice  and  public 
procedures  hereon  are  unnecessary  and 
the  amendment  may  be  made  effective 
in  less  than  30  days  after  publication  in 
the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commiuiications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  tripUcate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-183-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  irom  the  Rules 
E)ocket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  refermice. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


139.13    [Amwtdad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8942  (59  FR 
31512.  June  20, 1994),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10743.  to  read  as 
follows: 

94-13-02  Rl    Boeing:  Amendment  39- 
10743.  Docket  98-NM-183-AD.  Revises 
AD  94-13-02,  Amendment  39-8942. 

Applicability:  Model  757-200.  -200PF,  and 
-200CB  series  airplanes  equipped  with  Rolls- 
Royce  Model  RB211-535E4/E4B  engines, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  deployment  of  a  thrust  reverser 
in  fli^t  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  For  airplanes  on  which  the  sync-lock 
fieature  was  not  installed  during  production 
or  as  a  modification  in  accordance  with 
Boeing  Service  Bulletin  757-78-0032. 
Revision  2,  dated  May  12, 1994:  Within  4,000 
hours  time- in-service  after  July  20, 1994  (the 
effective  date  of  AD  94-13-02,  amendment 
39-8942);  and  thereafter  at  intervals  not  to 
exceed  4,000  hours  time-in-service  until  the 
modification  required  by  paragraph  (b)  of  this 
AD  is  accomplished;  accomplish  paragraphs 
(a)(1)  and  (a)(2)  of  this  AD  to  verify  proper 
operation  of  the  thrust  reverser  system.  Prior 
to  further  flight,  repair  any  discrepancy 
found,  in  accordance  with  the  procedures 
described  in  the  Boeing  757  Maintenance 
Manual. 

(1)  Perform  a  "Thrust  Reverser-Auto 
Restow  Test"  in  accordance  with  the 
procedures  described  in  Section  78-31-00  of 
the  Boeing  757  Maintenance  Manual. 

(2)  Perform  an  "Actuator  Lock  and 
Crossover  Shaft  Integrity  Test"  in  accordance 
with  the  procedures  described  in  Section  78- 
31-00  of  the  Boeing  757  Maintenance 
Manual. 

(b)  For  airplanes  on  which  the  sync-lock 
feature  was  not  installed  during  production 
or  as  a  modification  in  accordance  with 
Boeing  Service  Bulletin  757-78-0032, 
Revision  2,  dated  May  12, 1994:  Within  5 
years  after  July  20. 1994,  accomplish  the 
requirements  of  either  paragraph  (bKl)  or 
(b)(2)  of  this  AD.  Accomplishment  of  either 
of  these  installations  constitutes  terminating 
action  for  the  tesU  required  by  paragraph  (a) 
of  this  AD. 
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(1)  Install  an  additional  thrust  reverser 
system  locking  feature  (sync-lock 
installation)  in  accordance  with  Boeing 
Service  Bulletin  757-78-0032,  Revision  2, 
dated  May  12. 1994. 

Note  2:  Revision  2  of  Boeing  Service 
Bulletin  757-78-0032  references  Rolls-Royce 
Service  Bulletins  RB.211-78-9613  and 
RB.211-78-9627  as  additional  sources  of 
service  information.  The  intent  of  paragraph 
(b)(l]  of  this  AD  is  that  the  appropriate 
revision  levels  of  the  Rolls-Royce  service 
bulletins  to  be  used  in  conjunction  with 
Boeing  Service  Bulletin  757-78-0032  are  as 
follows:  Rolls-Royce  Service  Bulletin 
RB.211-78-9613,  dated  December  3, 1992,  or 
Revision  1,  dated  March  5, 1993,  or  Revision 
2,  dated  October  1, 1993;  and  Rolls-Royce 
Service  Bulletin  RB.211-78-9627.  dated 
December  3, 1992. 

(2)  Install  a  revised  thrust  reverser  sync- 
lock  in  accordance  with  Boeing  Service 
Bulletin  757-78-0032,  Revision  2,  dated  May 
12, 1994,  and  Rolls-Royce  Service  Bulletin 
RB.211-78-9822,  dated  October  1, 1993. 

Note  3:  Rolls-Royce  Service  Bulletin 
RB.211-78-9822  references  Rolls-Royce 
Service  Bulletin  RB.211-78-9613  as  an 
additional  source  of  service  information  for 
airplanes  equipped  with  Rolls-Royce  RB211- 
535E4/E4B  engines.  Rolls-Royce  Service 
Bulletin  RB.211-78-9613  references  Rolls- 
Royce  Service  Bulletin  RB.211-78-9627  as 
an  additional  source  of  service  information. 
The  FAA's  intent  is  that  the  appropriate 
revision  levels  to  be  used  in  conjunction  with 
Rolls-Royce  Service  Bulletin  RB.211-78- 
9822  are  as  follows:  Rolls-Royce  Service 
Bulletin  RB.211-78-9613,  Revision  2,  dated 
October  1, 1993;  and  Rolls-Royce  Service 
Bulletin  RB.211-78-9627,  dated  December  3, 
1992. 

(c)  Within  4,000  hours  time-in-service  after 
accomplishing  the  modification  required  by 
paragraph  (b)  of  this  AD,  or  within  4,000 
hours  time-in-service  after  July  20, 1994, 
whichever  occurs  later;  and  thereafter  at 
intervals  not  to  exceed  4.000  hours  time-in- 
service:  Accomplish  the  "Thrust  Reverser 
Sync-Lock  Integrity  Test"  specified  below  to 
verify  that  the  sync-locks  have  not  failed  in 
the  "unlocked"  state.  Prior  to  further  flight, 
repair  any  discrepancy  found,  in  accordance 
with  procedures  described  in  the  Boeing  757 
Maintenance  Manual. 

THRUST  REVERSER  SYNC-LOCK 
INTEGRITY  TEST 

1.  General 

A.  Use  this  procedure  to  test  the  integrity 
of  the  thrust  reverser  sync  locks.  The 
procedure  must  be  performed  on  each 
engine. 

2.  Thrust  Reverser  Sync  Lock  Test 

A.  Prepare  for  the  thrust  reverser  sync  lock 
test. 

(1)  Open  the  AUTO  SPEEDBRAKE  circuit 
breaker  on  the  overhead  circuit  breaker 
panel.  Pi  1. 

(2)  Do  steps  2.A.(2)(a]  through  2.A.(2)(f)  to 
supply  power  to  the  thrust  reverser 
system: 

(a)  Make  sure  the  thrust  levers  are  in  the 
idle  position. 

(b)  Make  sure  the  thrust  reversers  are 
retracted  and  locked. 


(c)  Make  sure  these  circuit  breakers  on  the 
main  power  distribution  panel,  P6,  are 
closed: 

(1)  L  ENG  SYNC  LOCK 

(2)  R  ENG  SYNC  LOCK-ALTN 

(d)  Make  sure  these  circuit  breakers  on  the 
overhead  circuit  breaker  panel,  Pll,  are 
closed: 

(1)  LANDING  GEAR  POS  SYS  1 

(2)  T/R  IND  R 

(3)  T/R  CONT-ALTN-R 

(4)  T/R  IND  L 

(5)  T/R  CONT  L 

(6)  R  ENG  SYNC  LOCK 

(7)  T/R  CONT  R 

(8)  EICAS  CMPTR  LEFT 

(9)  EICAS  UPPER  IND 

(10)  EICAS  CMPTR  RIGHT 

(11)  EICAS  LOWER  IND 

(12)  EICAS  DISPLAY  SW 

(13)  EICAS  PILOTS  DSP 

(14)  AIR/GND  SYS  1 

(15)  AIR/GND  SYS  2 

(16)  LANDING  GEAR  POS  SYS  2 

(17)  PROX  SW  TEST 

(e)  Supply  electrical  power. 

(f)  Supply  pressure  to  the  left  (for  the  left 
engine)  or  right  (for  the  right  engine) 
hydraulic  system. 

B.  Do  the  thrust  reverser  sync  lock  test. 

(1)  Use  the  SENSOR  CHANNEL  SELECT 
thumb  switches  to  set  the  PSEU  code  for 
the  auto-restow  proximity  sensor. 

(a)  On  PSEU  (-17),  The  left  engine  code  is 
433. 

(b)  On  PSEU  (-16),  The  left  engine  code  is 
105. 

(c)  The  right  engine  PSEU  code  is  099. 

Note:  Step  2.B.(2)  will  cause  the  Hydraulic 
Isolation  Valve  (HIV)  to  open  for 
approximately  5  seconds.  Steps  2.B.(3) 
through  2.B.(5)  must  be  done  during  this  5 
second  time.  Steps  2.B.(2)  through  2.B.(S) 
may  be  repeated  if  necessary. 

(2)  Push  the  TARGET  TEST  switch  on  the 
PSEU  and  hold  for  one  second. 

(3)  Make  sure  the  TARGET  NEAR  light  on 
the  PSEU  comes  on  after  approximately 
four  seconds. 

(4)  Make  sure  that  the  EICAS  Advisory 
message  L(R)  REV  ISLN  VAL  shows  for 
approximately  3  seconds  and  then  does 
not  show. 

(5)  Make  sure  the  sync  lock  manual  unlock 
lever  on  the  right  sleeve  of  the  reverser 
does  not  extend. 

(6)  Push  and  release  the  RESET  switch  on 
the  PSEU. 

(7)  Open  the  applicable  circuit  breaker(s): 

(a)  For  the  left  engine; 

L  ENG  SYNC  LOCK  (Panel  P6) 

(b)  For  the  right  engine; 

R  ENG  SYNC  LOCK  (Panel  Pll) 

R  ENG  SYNC  LOCK-ALTN  (Panel  P6) 

(8)  Move  the  left  (right)  reverse  thrust  lever 
up  and  rearward  to  the  reverse  thrust 
position. 

(9)  Make  sure  that  the  thrust  reverser  does 
not  extend. 

(10)  Move  the  left  (right)  reverse  thrust 
lever  to  the  forward  and  down  position. 

C.  Put  the  airplane  back  to  its  usual 
condition. 

(1)  Remove  hydraulic  pressure. 

(2)  Close  the  applicable  circuit  breaker(s). 
(a)  For  the  left  engine; 


L  ENG  SYNC  LOCK  (Panel  P6) 

(b)  For  the  right  engine; 

R  ENG  SYNC  LOCK  (Panel  Pll) 

R  ENG  SYNC  LOCK-ALTN  (Panel  PS) 

(3)  Close  the  AUTO  SPEEDBRAKE  circuit 
breaker  on  the  overhead  circuit  breaker 
panel,  Pll. 

(4)  Remove  electrical  power. 

D.  Repeat  the  thrust  reverser  sync  lock  test 
on  the  other  engine. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  installation  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
757-78-0032.  Revision  2.  dated  May  12. 
1994.  and/or  Rolls-Royce  Service  Bulletin 
RB.211-78-9822.  dated  October  1. 1993.  This 
incorporation  by  reference  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51,  as  of  July  20. 1994  (59 

FR  31512,  June  20. 1994).  Copies  may  be 
obtained  fit>m  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  Copies  may  be  inspectedat  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
September  18, 1998. 

Issued  in  Renton,  Washington,  on  August 
28, 1998. 
Vi  L,  Upsld, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-23742  Filed  9-2-98;  8:45  am) 
BH.UNQ  CODE  4t10-1»4l 


DEPARTMEtfT  OF  TRANSPORTATION 

14  CFR  Part  71 

[Airspace  Docket  No.  98-4GL-32] 

Modification  of  Ciass  E  Airspace; 
Prairie  Du  Chien,  Wl;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  on  error 
in  the  legal  description  of  a  final  rule 
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that  was  published  in  the  Federal 
Register  on  July  23, 1998  (63  FR  39497), 
Airspace  Docket  No.  98-AGL-32.  The 
final  rule  modified  Class  E  Airspace  at 
Prairie  Du  Chien,  WI. 
EFFECTIVE  DATE:  0901  UTC,  October  08, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Oes  Plaines,  IL  60018, 
telephone:  (847)  294-7477. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  98-19582, 
Airspace  Docket  No.  98-AGL-32, 
published  on  July  23, 1998  (63  FR 
39497)  rule  modified  Class  E  Airspace  at 
Prairie  Du  Chien,  WI.  One  error  was 
discovered  in  the  legal  description  for 
the  Class  E  airspace  for  Prairie  Du 
Chien,  WI.  This  action  corrects  that 
error. 

Correction  to  Hnal  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
description  for  the  Class  E  airspace 
Prairie  Du  Chim,  WI,  as  published  in 
the  Federal  Register  July  23, 1998  (63 
FR  39497),  (FR  Doc.  98-19582).  is 
corrected  as  follows: 

PART  71— (CORRECTED] 

S71.1    [Corrected] 

AGL  Wl  ES  Prairie  Du  Chien,  WI  (Corrected] 

On  page  39498,  Column  1,  in  the  Class  E 
airspace  designation  for  Prairie  Du  Chien, 
WI,  incorporated  by  reference  in  Sec.  71.1, 
change  the  coordinates  for  the  Waukon 
VORTAC  to  "(lat.  43''16'48"N,  long. 
91<'32'15"W)". 

Issued  in  Des  Plaines,  IL  on  August  21, 
1998. 
David  B.  Johnson, 

Acting  Manager,  Air  Traffic  Division,  Great 
Lakes  Region. 

[FR  Doc.  98-23775  Filed  9-2-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-4001 8A;  IC-23200A;  File 
No.  S7-2S-«7] 

RIN3235-AH20 

Amendments  to  Rules  on  Shareholder 
Proposals;  Corrections 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Correction  to  final  rules. 


SUMMARY:  This  dociunent  contains 
corrections  to  the  final  regulations 
which  were  published  on  May  28, 1998 
[63  FR  29106]  relating  to  amendments  to 
rules  on  shareholder  proposals. 

EFFECTIVE  DATES:  September  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sanjay  M.  Shirodkar,  Division  of 
Corporation  Finance,  at  (202)  942-2900, 
or  Doretha  M.  VanSlyke,  Division  of 
Investment  Management,  at  (202)  942- 
0721,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  adopted  amendments  to 
rules  on  Shareholder  Proposals  on  May 
21, 1998.  As  published,  the  rules 
contain  an  error  with  respect  to  a  cross- 
reference.  In  this  release,  this  error  is 
being  corrected.  Accordingly,  the 
publications  on  May  28, 1998  of  the 
final  regulations,  which  were  the  subject 
of  FR  E)oc.  98-14121,  is  corrected  as 
follows: 

On  page  29119,  in  the  first  coliunn, 
beginning  in  the  third  line,  the  reference 
to  "§  240.14a-8(d)(Question  4)"  is 
revised  to  read  "§  240.14a-6(e)(Question 
5)". 

Dated:  August  27, 1998. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  98-23768  Filed  9-2-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Federal  Highway  Administration 

23  CFR  Part  1225 

[Docket  No.  NHTSA-ea-43»4] 

RIN2127-AH39 

Operation  of  Motor  Vehicles  by 
Intoxicated  Persons 

agency:  National  Highway  Traffic 

Safety  Administration  (NHTSA)  and 

Federal  Highway  Administration 

(FHWA),  Department  of  Transportation 

(DOT). 

ACTION:  Interim  final  rule;  request  for 

comments. 

SUMMARY:  This  interim  final  rule 
implements  a  new  program  established 
by  the  Transportation  Equity  Act  for  the 
21st  Century  (TEA  21),  imder  which 
States  can  qualify  for  incentive  grant 
funds  if  they  enact  and  enforce  a  law 
that  provides  that  any  person  with  a 
blood  alcohol  concentration  of  0.08 


percent  or  greater  while  operating  a 
motor  vehicle  in  the  State  shall  be 
deemed  to  have  committed  a  per  se 
offense  of  driving  while  intoxicated  or 
an  equivalent  per  se  offense.  This 
interim  final  rule  solicits  public 
comments. 

DATES:  This  interim  final  rule  becomes 
effective  on  September  3, 1998. 
Comments  must  be  received  by  October 
19,  1998. 

ADDRESSES:  Written  comments  should 
refer  to  the  docket  number  of  this  notice 
and  be  submitted  (preferably  two 
copies)  to:  Docket  Management,  Room 
PL-401,  National  Highway  Traffic 
Safety  Administration,  Nassif  Building. 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590.  (Docket  hours  are  Monday- 
Friday,  10  a.m.  to  5  p.m.,  excluding 
Federal  holidays.) 

FOR  FURTHER  INFORMATION  CONTACT:  hi 
NHTSA:  Ms.  Marlene  Markison,  Office 
of  State  and  Community  Services,  NSC- 
01.  telephone  (202)  366-2121;  or  Ms. 
Heidi  L.  Coleman.  Office  of  Chief 
Counsel,  NCC-30.  telephone  (202)  366- 
1834. 

In  FHWA:  Byron  Dover.  Office  of 
Highway  Safety.  HHS-10,  telephone 
(202)  366-2161;  or  Mr.  Raymond  W. 
Cuprill,  HCC-20,  telephone  (202)  366- 
0834. 

SUPPLEMENTARY  INFORMATION:  The 
Transportation  Equity  Act  for  the  21st 
Century  (TEA  21),  Pub.  L.  105-178.  was 
signed  into  law  on  Jime  9, 1998.  Section 
1404  of  the  Act  established  a  new 
incentive  grant  program  under  Section 
163  of  Title  23,  United  States  Code 
(Section  163).  Under  this  new  program. 
States  may  qualify  for  incentive  grant 
funds  by  enacting  and  enforcing  laws 
that  provide  that  "any  person  with  a 
blood  alcohol  concentration  (BAC)  of 
0.08  percent  or  greater  while  operating 
a  motor  vehicle  in  the  State  shall  be 
deemed  to  have  committed  a  per  se 
offense  of  driving  while  intoxicated  (or 
an  equivalent  per  se  ofiiense)." 

This  new  program  was  put  into  place 
to  address  the  issue  of  impaired  driving, 
which  continues  to  be  a  serious  national 
problem  with  tragic  consequences.  The 
agencies  befieve  that  0.08  BAC  laws  will 
have  a  significant  impact  on  reducing 
this  problem. 

Background 

The  Problem  of  Impaired  Driving 

Injuries  caused  by  motor  vehicle 
traffic  crashes  are  a  major  health  care 
problem  in  America  and  are  the  leading 
cause  of  death  for  people  aged  6  to  27. 
Each  year,  the  injuries  caused  by  traffic 
crashes  in  the  United  States  claim 
approximately  42,000  lives  and  cost 
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Americans  an  estimated  $150  billion, 
including  $19  billion  in  medical  and 
emergency  expenses,  $42  billion  in  lost 
productivity,  $52  billion  in  property 
damage,  and  $37  billion  in  other  crash 
related  costs. 

In  1996,  alcohol  was  involved  in 
approximately  41  percent  of  fatal  traffic 
crashes.  Every  30  minutes,  someone  in 
this  coimtry  dies  in  an  alcohol-related 
crash.  In  1994,  alcohol-involved  crashes 
resulted  in  $45  billion  in  economic 
costs,  accoimting  for  30  percent  of  all 
crash  costs.  Impaired  driving  is  the  most 
frequently  committed  violent  crime  in 
America. 

Impaired  Driving  Laws 

States  have  enacted  a  number  of 
different  types  of  laws  in  their  efforts  to 
fight  the  battle  against  impaired  driving. 
For  example,  forty-eight  States  and  the 
District  of  Columbia  have  enacted 
"illegal  per  se"  laws.  Two  States  and 
Puerto  Rico  have  not.  An  illegal  per  se 
law  makes  it  illegal,  in  and  of  itself,  to 
drive  with  an  alcohol  concentration 
measured  at  or  above  the  established 
legal  limit. 

In  32  of  the  States  with  illegal  perse 
laws  and  in  the  District  of  Colujnbia,  the 
legal  hmit  is  0.10  percent  blood  alcohol 
concentration  (BAC).  Sixteen  States 
have  enacted  laws  that  estabUsh  0.08 
BAC  as  the  legal  limit.  (Fifteen  of  these 
laws  are  cuirrently  in  effect.  One  is  due 
to  become  effective  on  January  1, 1999.) 

The  Effectiveness  of  0.08  BAC  Laws 

A  number  of  studies  have  been 
conducted  to  determine  the 
effectiveness  of  0.08  BAC  laws. 

The  effect  of  CaUfomia's  0.08  law  was 
analyzed,  for  example,  in  a  1991 
NHTSA  study.  The  agency  foimd  that  81 
percent  of  the  driving  population  knew 
that  the  BAC  limit  had  become  stricter 
(as  the  result  of  a  successful  public 
education  effort).  The  State  experienced 
a  12  percent  reduction  in  alcohol- 
related  fatalities,  although  some  of  the 
reduction  may  have  resulted  from  a  new 
administrative  Ucense  revocation  law 
that  was  enacted  during  the  same  year 
that  the  BAC  standard  was  lowered.  The 
State  also  experienced  an  increase  in  the 
number  of  impaired  driving  arrests. 

A  multi-state  analysis  of  the  effect  of 
lowering  BAC  levels  to  0.08  was 
conducted  by  Boston  University's 
School  of  PubUc  Health.  The  resuhs  of 
that  study  were  reported  in  the 
September  1996  issue  of  the  American 
Journal  of  Public  Health,  a  peer- 
reviewed  journal.  The  Boston  University 
study  compared  the  first  five  states  to 
lower  their  BAC  limit  to  0.08 
(California,  Maine,  Oregon,  Utah  and 
Vermont)  with  five  nearby  states  that 


retained  the  0.10  BAC  limit.  The  results 
of  this  study  suggest  that  0.08  BAC  laws, 
particularly  in  combination  with 
administrative  license  revocation, 
reduce  the  proportion  of  fatal  crashes 
involving  drivers  and  fatally  injured 
drivers  at  blood  alcohol  levels  of  0.08 
percent  and  higher  by  16  percent  and 
those  at  a  BAC  of  0.15  percent  and 
greater  by  18  percent. 

The  immediate  significance  of  these 
findings  is  that,  the  0.08  BAC  laws, 
particularly  in  combination  with 
administrative  Ucense  revocation,  not 
only  reduced  the  overall  incidence  of 
alcohol  fatalities,  but  they  also  reduced 
fatalities  at  the  higher  BAC  levels.  The 
effect  on  the  number  of  extremely 
impaired  drivers  was  even  greater  than 
the  overall  effect. 

The  study  concluded  that  if  all  States 
lowered  their  BAC  limits  to  0.08, 
alcohol-related  highway  deaths  would 
decrease  nationwide  by  500-600  per 
year,  which  would  result  in  an 
economic  cost  savings  of  approximately 
$1.5  billion. 

In  a  1995  NHTSA  analysis  of  the  same 
five  States  studied  by  Boston  University, 
the  agency  examined  six  different 
measures  of  driver  alcohol  involvement 
in  fatal  crashes  and  compared  the  time 
period  before  the  0.08  law  was  passed 
with  the  time  period  after  passage  of  the 
law  for  each  State.  A  total  of  thirty 
comparisons  of  the  level  of  driver 
alcohol  involvement  were  made.  Nine  of 
the  thirty  comparisons  (in  four  of  the 
five  States)  showed  statistically 
significant  decreases.  An  additional  16 
comparisons,  while  not  statistically 
significant,  also  showed  decreases. 
None  of  the  comparisons  for  the  rest  of 
the  nation  (States  at  0.10  BAC)  showed 
changes  that  were  statistically 
significant. 

Other  studies  published  on  the  effects 
of  enacting  0.08  BAC  laws,  which  use 
various  different  measures,  have  all 
shown  significant  decreases  in  alcohol- 
related  fatahties.  NHTSA  surveys  all 
show  that  most  people  would  not  drive 
after  consuming  two  or  three  drinks  in 
an  hour  (the  amount  of  alcohol  an 
average  120-poimd  woman  would  have 
to  drink  on  an  empty  stomach  to  reach 
0.08  BAC;  an  average  170-pound  man 
would  have  to  consxime  4-5  drinks  in 
an  hoiir  on  an  empty  stomach  to  reach 
that  BAC  level).  In  addition,  three  recent 
scientific  telephone  polls  indicate  that 
two  out  of  every  three  Americans  think 
the  BAC  standard  should  be  lowered  to 
0.08. 

Presidential  Support  for  a  National 
Standard  at  0.08  BAC 

President  Clinton  strongly  supports 
the  enactment  of  0.08  BAC  laws  by  the 


States.  In  fact,  on  March  3, 1998,  the 
President  addressed  the  Nation  about 
his  interest  in  promoting  a  national 
illegal  per  se  limit  of  0.08  BAC  across 
the  country,  including  on  Federal 
property.  During  his  address,  the 
President  called  on  Congress  to  pass 
impaired  driving  legislation  that  would 
establish  a  national  0.08  BAC  per  se 
standard. 

On  March  4, 1998,  the  United  States 
Senate  passed  "The  Safe  and  Sober 
Streets  Act  of  1997,"  which  had  been 
introduced  by  Senator  Frank  Lautenberg 
(D-NJ)  and  Senator  Mike  DeWine  (R- 
OH).  Similar  legislation  was  introduced 
in  the  U.S.  House  of  Representatives  by 
Rep.  Nita  Lowey  (D-NY). 

The  Safe  and  Sober  Streets  Act  would 
have  required  the  withholding  of  certain 
Federal-aid  highway  funds  from  States 
that  do  not  enact  and  enforce  0.08  BAC 
per  se  laws.  To  avoid  the  withholding 
of  funds.  States  would  have  been 
required  to  enact  and  enforce  0.08  BAC 
per  se  laws  by  October  1,  2001.  This 
legislation,  however,  was  not  enacted 
into  law, 

histead,  Congress  passed  an  incentive 
grant  program  to  encourage  State 
enactment  of  0.08  BAC  laws.  This 
program  was  included  in  TEA  21  (H.R. 
2400).  On  June  9, 1998,  President 
Clinton  signed  the  legislation  and 
remarked,  in  his  signing  statement: 

Today  I  am  pleased  to  sign  into  law  H.R. 
2400,  the  "Transportation  Equity  Act  for  the 
2l8t  Century."  This  comprehensive 
infrastructure  measure  for  our  surface 
transportation  programs — highway,  highway 
safety,  and  transit — retains  the  core  programs 
and  builds  on  the  initiatives  established  in 
the  landmark  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991. 

I  am  deeply  disappointed,  however,  that 
H.R.  2400  fails  to  include  language  that 
would  help  to  establish  0.08  percent  [BAG] 
88  the  standard  for  drunk  driving  in  each  of 
the  50  States.  The  experience  of  States  that 
have  adopted  the  0.08  blood  alcohol  level 
shows  that  this  stringent  measure  against 
drunk  driving  has  the  potential,  when 
applied  nationwide,  to  save  hundreds  of  lives 
each  year.  Applying  0.08  nationwide  is  an 
important  cornerstone  of  our  safety  efforts. 
My  Administration  will  continue  to  fight  for 
it  In  the  meantime,  H.R.  2400  does  establish 
a  new  S500  million  incentive  program 
encouraging  the  States  to  adopt  tough  0.08 
BAC  laws.  _ 

Adoption  of  0.08  BAC  Law 

Section  163  specifically  provides  that 
the  Secretary  of  Transportation  shall 
make  a  grant  to  any  State  that  has 
enacted  and  is  enforcing  a  law  that 
provides  that  any  person  with  a  blood 
alcohol  concentration  of  0.08  percent  or 
greater  while  operating  a  motor  vehicle 
in  the  State  shall  be  deemed  to  have 
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committed  a  per  se  offense  of  driving 
while  intoxicated  or  an  equivalent  per 
se  offense. 

Consistent  with  other  grant  programs 
that  are  administered  by  the  agencies,  a 
State's  law  must  have  been  both  passed 
and  made  effective  to  permit  a  State  to 
qualify  for  funding  based  on  that  law.  In 
addition,  the  State  must  have  begim  to 
implement  the  law. 

Compliance  Criteria 

To  qualify  for  funding  under  this 
program.  Section  163  provides  that  a 
State  must  enact  and  enforce: 

a  law  that  provides  that  any  person  with  a 
blood  alcohol  concentration  of  0.08  percent 
or  greater  while  operating  a  motor  vehicle  in 
the  State  shall  be  deemed  to  have  committed 
a  per  se  offense  of  driving  while  intoxicated 
or  an  equivalent  per  se  ofiense. 

Section  163  does  not  define  any  of 
these  terms,  and  it  does  not  contain 
many  details  about  what  conforming 
State'laws  must  provide.  For  example, 
it  does  not  specify  the  penalties  that 
must  be  imposed  on  offenders  who 
violate  0.08  BAC  per  se  laws.  Since 
Section  163  does  not  prescribe  the 
penalties  that  must  be  imposed  on 
offenders  who  violate  0.08  BAC  laws, 
the  agencies  have  not  specified  any 
minimum  penalties  in  the  implementing 
regulation. 

The  agencies  believe  that,  while 
Congress  intended  to  encourage  all 
States  to  enact  and  enforce  effective  0.08 
BAC  laws,  it  also  intended  to  provide 
States  with  sufficient  flexibility  to 
develop  laws  that  suit  their  particular 
conditions.  Accordingly,  the  agencies' 
implementing  regulation  prescribes  only 
a  Ihnited  number  of  basic  elements  that 
State  laws  must  meet  to  qualify  for  these 
incentive  grant  funds. 

This  interim  final  rule  defines  those 
basic  elements.  The  elements  are 
described  below: 

1.  Any  Person 

To  qualify  for  funds  under  this 
program,  a  State  must  enact  and  enforce 
a  law  that  establishes  a  BAC  limit  of 
0.08  or  greater  that  applies  to  all 
persons.  The  law  can  provide  for  no 
exceptions. 

2.  Blood  Alcohol  Concentration  (BAC) 
of  0.08  Percent  ^..^ 

To  qualify  for  funds  imder  this 
program,  a  State  must  set  a  level  of  no 
more  than  0.08  percent  as  the  legal  limit 
for  blood  alcohol  concentration,  thereby 
making  it  an  offense  for  any  person  to 
have  a  BAC  of  0.08  or  greater  while 
operating  a  motor  vehicle.  If  a  State 
were  to  enact  a  law  that  set  a  lower 
percentage  (such  as  0.07  percent)  as  the 
legal  limit,  such  a  law  wouid  also 


conform  to  the  Federal  requirement, 
since  all  persons  with  a  BAC  of  0.08  or 
greater  would  be  covered. 

3.  Per  Se  Law 

To  qualify  for  funds  imder  this 
program,  a  State  must  consider  persons 
who  have  a  BAC  of  0.08  percent  or 
greater  while  operating  a  motor  vehicle 
in  the  State  to  have  committed  a  per  se 
offense  of  driving  while  intoxicated. 

In  other  words.  States  must  establish 
a  0.08  "per  se"  law,  that  makes  driving 
writh  a  BAC  of  0.08  percent  or  above,  in 
and  of  itself,  an  offense. 

The  agencies  are  aware  of  two  States 
(Massachusetts  and  South  Carolina)  that 
have  laws  that  make  it  imlawful  for  a 
person  to  drive  while  imder  the 
influence  of  alcohol,  but  do  not 
establish  a  BAC  limit  at  or  above  which 
it  is  illegal  per  se  to  drive.  These  laws 
provide  that  a  BAC  of  0.08  percent  or 
above  creates  an  "inference"  or  a 
"permissible  inference"  that  the  person 
committed  the  offense.  However,  since 
these  laws  do  not  make  the  operation  of 
a  motor  vehicle  with  a  BAC  of  0.08  a 
"per  se"  offense,  they  do  not  conform  to 
the  Federal  requirement. 

In  addition,  some  States  have  "per  se" 
laws  at  the  0.10  BAC  level,  and  provide 
that  a  lower  BAC  level,  such  as  0.08  or 
even  lower,  creates  a  presumption  or 
can  be  used  as  prima  facie  evidence  of 
a  violation  of  an  impaired  driving 
offense.  Again,  since  these  States  do  not 
have  laws  that  make  the  operation  of  a 
motor  vehicle  with  a  BAC  of  0.08  a  "per 
se"  offense,  they  do  not  conform  to  the 
Federal  requirement. 

4.  Primary  Enforcement 

To  qualify  for  funds  under  this 
program,  a  State  must  enact  and  enforce 
a  0.08  BAC  law  that  provides  for 
primary  enforcement. 

Under  a  primary  enforcement  law. 
law  enforcement  officials  have  the 
authority  to  enforce  the  law  without,  for 
example,  the  need  to  show  that  they  had 
probable  cause  or  had  cited  the  offender 
for  a  violation  of  another  offense.  Any 
State  with  a  law  that  provides  for 
secondary  enforcement  of  its  0.08  BAC 
provision  will  not  qualify  for  funds 
under  this  program. 

5.  Both  Criminal  and  ALR  Laws 

To  qualify  for  funds  under  this 
program,  a  State  must  establish  a  0.08 
BAC  per  se  level  under  its  criminal 
code.  In  addition,  if  the  State  has  an 
administrative  license  revocation  or 
suspension  (ALR)  law,  the  State  must 
establish  an  illegal  0.08  BAC  per  se  level 
imder  its  ALR  law,  as  well. 

For  example,  if  a  State  were  to 
include  a  0.08  BAC  per  se  provision  in 


its  ALR  law,  but  retained  a  higher  BAC 
(such  as  0.10)  or  a  prima  facie  (as 
opposed  to  a  per  se)  provision  in  its 
criminal  code,  the  State  would  not 
qualify  for  funding  under  this  program. 
If  a  State  were  to  include  a  conforming 
0.08  BAC  per  se  provision  in  its 
criminal  code,  and  the  State  did  not      _ 
have  an  ALR  law,  the  State  could 
qualify  for  Federal  funding. 

6.  Standard  Driving  While  Intoxicated 
Offense 

To  qualify  for  funds  under  this 
program,  the  State's  0.08  BAC  per  se  law 
must  be  deemed  to  be  or  equivalent  to 
the  State's  standard  driving  while 
intoxicated  offense.  As  explained  above, 
48  States  and  the  District  of  Columbia 
have  "illegal  per  se"  laws,  under  which 
it  is  unlawfiil.  in  and  of  itself,  for  a 
person  to  operate  a  motor  vehicle  with 
a  BAC  at  or  above  a  specified  level.  All 
50  States,  plus  the  District  of  Columbia 
and  Puerto  Rico  (each  of  the 
jurisdictions  that  are  considered  States 
and  therefore  are  potentially  eligible  for 
funding  under  the  Section  163  program) 
have  non-BAC  per  se  offenses,  under 
which  it  is  unlawful  for  a  person  to 
operate  a  motor  vehicle  while 
intoxicated.  Thi» non-BAC  per  se 
offense  is  the  standard  driving  while 
intoxicated  offense  in  each  State. 

The  agencies  recognize  that  some 
States  do  not  use  the  term  "intoxicated" 
or  "driving  while  intoxicated"  in  their 
laws.  Some  States  use  other  terms,  such 
as  "driving  under  the  influence  of 
alcohol"  to  describe  this  offense. 
Section  163  does  not  require  that  a 
single  term  be  used.  It  requires  only  that 
operating  a  motor  vehicle  with  a  BAC  of 
0.08  be  deemed  to  be  a  per  se  offense 
and  (regardless  of  the  nomenclature 
used)  that  it  be  deemed  to  be  or 
equivalent  to  the  "standard"  driving 
while  intoxicated  offense  in  the  State. 

Most  States  provide  for  a  single 
driving  while  intoxicated  offense,  but 
some  States  have  established  more  than 
one  offense  that  relates  to  impaired  or 
intoxicated  driving.  The  most  serious 
offense  generally  will  be  the  State's 
"standard"  driving  while  intoxicated 
offense  (although  it  might  be  called  by 
another  name,  such  as  "driving  under 
the  influence").  The  State  may  have  a 
less-serious  offense,  which  generally 
will  be  a  "lesser-included"  offense  of 
the  standard  driving  while  intoxicated 
offense.  (This  "less-serious"  offense  is 
often  referred  to  as  "driving  while 
impaired.") 

"The  State  of  New  York,  for  example, 
has  estabUshed  a  two-tiered  system. 
"Driving  while  intoxicated"  is  the 
"standard"  offense  in  New  York. 
Persons  violate  the  offense  by  operating 
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a  vehicle  at  a  BAG  of  0.10.  They  also 
violate  the  offense  through  a  non-BAC 
per  se  provision,  by  operating  a  vehicle 
'Vhile  in  an  intoxicated  condition."  A 
person's  BAG  level  is  just  one  piece  of 
evidence  that  would  be  used  to  prove  a 
violation  under  this  provision. 

"Driving  while  ability  impaired"  is 
the  "less-serious"  offense  in  New  York. 
"Driving  while  ability  impaired"  is  not 
a  BAG  per  se  offense  in  New  York. 
Persons  violate  that  offense  by  operating 
a  vehicle  "while  the  person's  ability  to 
operate  such  motor  vehicle  is  impaired 
by  the  consumption  of  alcohol." 
Evidence  that  a  person  registered  a  BAG 
of  more  than  0.05  but  not  more  than 
0.07  is  considered  relevant  evidence, 
but  is  not  given  prima  facie  effect,  in 
determining  whether  the  person's 
ability  to  operate  a  motor  vehicle  was 
impaired.  Evidence  that  a  person 
registered  a  BAG  of  more  than  0.07  but 
less  than  0.10  is  considered  prima  facie 
evidence  that  the  person's  ability  to 
operate  a  motor  vehicle  was  impaired. 
C^erating  at  these  BAG  levels,  however, 
is  not  a  per  se  offense. 

Under  the  agencies'  regulation.  New 
York  does  not  presently  qualify  for 
Section  163  flinding  based  on  its 
"driving  while  intoxic&ted"  law, 
because  a  person  does  not  violate  the 
law  unless  their  BAG  is  0.10  or  greater. 
The  State's  "driving  while  ability 
impaired"  law  does  not  enable  the  State 
to  qualify  for  two  reasons.  First,  it  is  not' 
a  per  se  law,  and  second,  it  is  not  the 
"standard"  driving  while  intoxicated 
offense  in  the  State.  To  qualify  for 
Section  163  funding,  the  State  would  be 
required  to  amend  its  "driving  while 
intoxicated"  law  to  cover  persons 
operating  a  motor  vehicle  with  a  BAG  of 
0.08. 

The  "standard"  driving  while 
intoxicated  offense,  however,  will  not 
necessarily  be  the  most  serious  drinking 
and  driving  offense  in  the  State.  The 
agencies  recognize,  for  example,  that 
some  States  have  enacted  additional 
illegal  per  se  offenses  that  apply 
additional  or  enhanced  sanctions  to 
offenders  with  "high  BAG's"  (in  excess 
of  0.10,  such  as  at  0.17  or  0.20).  In  fact, 
NHTSA's  Section  410  program  (23 
U.S.G.  Section  410,  as  amended  by  TEA 
21),  encourages  States  to  enact  such 
.laws.  These  "high  BAG"  laws  will  not 
be  considered  the  "standard"  driving 
while  intoxicated  offense  of  a  State  for 
the  piu-pose  of  the  Section  163  program. 

In  States  with  multiple  drinking  and 
driving  provisions,  the  agency  will 
consider  a  number  of  factors  to 
determine  whether  the  State's  0.08  BAG 
per  se  law  has  been  deemed  to  be  or  is 
equivalent  to  the  standard  driving  while 
intoxicated  offense  in  the  State.  These 


factors  will  include  the  treatment  of 
these  offenses,  their  relation  to  other 
offenses  in  the  State  and  the  sanctions 
and  other  consequences  that  result 
when  persons  violate  these  offenses. 

Terms  Governing  the  Incentive  Grant 
Funds 

A  total  of  $500  million  has  been 
authorized  for  the  section  163  program 
over  a  period  of  six  years,  beginning  in 
FY  1998.  Specifically,  TEA  21 
authorized  $55  million  for  fiscal  year 
1998,  $65  million  for  FY  99,  $80  milUon 
for  FY  2000,  $90  milhon  for  FY  2001, 
$100  million  for  FY  2002  and  $110 
miUion  for  FY  2003. 

Available  funds  will  be  apportioned 
in  each  fiscal  year  to  the  States  that 
qualify  for  grants,  according  to  the 
section  402  formula,  which  is 
apportioned  75  percent  based  on  the 
State's  population  and  25  percent  based 
on  the  number  of  public  road  miles  in 
the  State. 

Fimds  received  by  States  under  the 
section  163  program  may  be  used  for 
any  project  eligible  for  assistance  under 
Title  23  of  the  United  States  Gode, 
which  includes  highway  construction  as 
well  as  highway  safety  projects  or 
programs.  Since  States  will  be  receiving 
section  163  funds  on  the  basis  on  their 
0.08  BAG  per  se  laws,  a  highway  safety 
initiative,  the  agencies  strongly 
encourage  the  States  to  consider  eligible 
highway  safety  projects  and  programs 
when  they  are  deciding  how  they  will 
spend  these  funds. 

Since  section  163  provides  that  the 
Federal  share  of  the  cost  of  a  project 
funded  under  this  program  shall  be  100 
percent,  there  is  no  State  matching 
requirement  for  these  funds.  In  addition, 
the  funds  authorized  by  section  163 
shall  remain  available  until  expended. 

Demonstrating  Compliance 

Section  163  provides  that  grants  will 
be  awarded  to  complying  States 
beginning  in  fiscal  year  1998.  To 
demonstrate  compliance  with  the 
provisions  of  both  the  statutory  and 
regulatory  requirements,  each  State 
must  submit  a  certification  in  each  year 
that  it  wishes  to  receive  a  grant. 

To  receive  its  first  grant  under  this 
program,  a  State  must  submit  a 
certification  by  an  appropriate  State 
official  that  the  State  has  enacted  and  is 
enforcing  a  0.08  BAG  per  se  law  that 
conforms  to  23  U.S.G.  §  163  and 
§  1225.5  of  this  Part  and  that  the  funds 
received  by  the  State  imder  this  program 
will  be  used  for  projects  eligible  for 
assistance  under  Title  23  of  the  United 
States  Gode,  which  include  highway 
construction  as  well  as  highway  safety 
projects  and  programs. 


To  receive  subsequent-year  grants 
under  this  program,  a  State  must  submit 
a  certification  by  an  appropriate  State 
official,  stating  either  that  the  State  has 
amended  or  has  not  changed  its  0.08 
BAG  per  se  law  and  that  the  State  is 
enforcing  the  law.  The  certification 
must  also  state  that  the  funds  received 
by  the  State  under  this  program  will  be 
used  for  projects  eligible  for  assistance 
under  Title  23  of  the  United  States 
Code,  which  include  highway 
construction  as  well  as  highway  safety 
projects  and  programs. 

First  and  subsequent-year 
certifications  must  include  citations  to 
the  State's  conforming  0.08  BAG  per  se 
law.  These  citations  must  include  all 
applicable  provisions  of  the  State's 
criminal  code  and,  if  the  State  has  an 
ALR  law,  all  applicable  provisions  of 
that  law,  as  well. 

To  be  eligible  for  grant  funds  in  FY 
1998,  States  must  submit  their 
certifications  no  later  than  September  4, 
1998. 

To  be  eligible  for  grant  funds  in  a 
subsequent  fiscal  year.  States  must 
submit  their  certifications  no  later  than 
July  1  of  that  fiscal  year.  For  example, 
to  be  eligible  for  grant  funds  in  FY  1999, 
States  must  submit  their  certifications 
no  later  than  July  1, 1999. 

The  agencies  strongly  encourage 
States  to  submit  their  certifications  in 
advance  of  the  regulatory  deadlines.  The 
agencies  also  strongly  encourage  States 
that  are  considering  0.08  BAG  per  se 
legislation  to  request  preliminary 
reviews  of  such  legislation  from  the 
agencies  while  the  legislation  is  still 
pending.  The  agencies  would  determine 
in  these  preliminary  reviews  whether 
the  legislation,  if  enacted,  would 
conform  to  the  new  Federal 
requirements,  thereby  avoiding  a 
situation  in  which  a  State 
unintentionally  enacts  non-conforming 
0.08  BAG  legislation  and  then  is  unable 
to  qualify  for  grant  funds.  Requests 
should  be  submitted  through  NHTSA's 
Regional  Administrators,  who  vtrill  refer 
the  requests  to  appropriate  NHTSA  and 
FHWA  offices  for  review. 

Interim  Final  Rule 

This  document  is  published  as  an 
interim  final  rule.  Accordingly,  the  new 
regulations  in  Part  1225  are  fully  in 
effect  upon  the  date  of  the  document's 
pubUcation.  No  further  regulatory  action 
by  the  agencies  is  necessary  to  make 
these  regulations  effective. 

These  regulations  have  been 
pubUshed  as  an  interim  final  rule 
because  insufficient  time  was  available 
to  provide  for  prior  notice  and 
opportimity  for  comment.  TEA  21  was 
signed  into  law  on  June  9, 1998.  The  Act 
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authorizes  that  grant  funds  be 
apportioned  and  obligated,  beginning  in 
fiscal  year  1998.  which  ends  on 
September  30, 1998.  To  ensure  the 
award  in  FY  98  of  these  grant  funds  to 
eligible  States,  a  number  of  steps  must 
^  taken  in  a  period  of  less  than  90  days. 
The  agencies  had  to  promulgate  and 
make  effective  regulations,  States  must 
apply  for  the  funds,  the  agencies  must 
process  those  applications  and 
apportion  the  incentive  grant  funds  and 
the  States  must  obligate  the  funds. 
These  circumstances  make  it  necessary 
to  implement  the  statutory  requirements 
by  an  interim  final  rule,  rather  than  by 
the  slower  process  of  notice  and 
comment  rulemaking. 

In  the  agencies'  view,  the  States  will 
not  be  impeded  by  the  use  of  an  interim 
final  rule.  The  procedures  that  States 
must  follow  to  apply  for  grant  funds 
imder  this  new  program  are  similar  to 
procedures  that  States  have  followed  in 
other  grant  programs  administered  by 
NHTSA  and/or  the  FHWA.  These 
procedures  were  established  by 
rulemaking  and  were  subject  to  prior 
notice  and  the  opportunity  for 
comment. 

Moreover,  the  criteria  that  States  must 
meet  to  qualify  for  these  funds  are 
derived  from  the  Federal  statute  and  are 
similar  to  the  criteria  that  the  agencies 
established  in  their  rulemaking  action 
that  implemented  23  U.S.G.  Section  161. 
which  estabUshed  the  zero  tolerance 
requirement,  under  which  persons 
under  the  age  of  21  who  operate  a 
vehicle  at  a  BAG  of  0.02  or  greater  are 
deemed  to  be  driving  while  intoxicated. 
The  agencies'  zero  tolerance  regxdations 
were  subject  to  prior  notice  and  the 
opportunity  for  comment. 

For  these  reasons,  the  agencies  befieve 
that  there  is  good  cause  for  finding  that 
providing  notice  and  comment  in 
connection  with  this  rulemaking  action 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  The 
agencies  also  find,  for  these  reasons, 
that  notice  and  an  opportunity  for 
comment  are  not  required  under  the 
Department's  regulatory  poUcies  and 
procedures  and  that  this  rule  can  be 
made  effective  upon  pubUcation. 
pursuant  to  5  U.S.G.  808  (P.L.  104-121) 
(the  Gongressional  review  provisions  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act). 

The  agencies  request  written 
comments  on  these  new  regulations.  All 
comments  submitted  in  response  to  this 
document  will  be  considered  by  the 
agencies.  Following  the  close  of  the 
comment  period,  the  agencies  will 
publish  a  document  in  the  Federal 
Register  responding  to  the  comments 


and.  if  appropriate,  will  make  revisions 
to  the  provisions  of  Part  1225. 

Written  Comments 

Interested  persons  are  invited  to 
comment  on  this  interim  final  rule.  It  is 
requested,  but  not  required,  that  two 
copies  be  submitted. 

All  comments  must  be  limited  to  15 
pages  in  length.  Necessary  attachments 
may  be  appended  to  those  submissions 
without  regard  to  the  15  page  limit.  (49 
GFR  553.21.)  This  limitation  is  intended 
to  encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

Written  comments  to  the  public 
docket  must  be  received  by  November  2. 
1998.  To  expedite  the  submission  of 
comments,  simultaneous  with  the 
issuance  of  this  notice,  NHTSA  and 
FHWA  will  mail  copies  to  all 
Governors'  Representatives  for  Highway 
Safety  and  State  Departments  of 
Transportation. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  will  be  considered  and  will 
be  available  for  examination  in  the 
docket  at  the  above  address  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  However,  the 
rulemaking  action  may  proceed  at  any 
time  after  that  date.  The  agencies  will 
continue  to  file  relevant  material  in  the 
docket  as  it  becomes  available  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  who  wdsh  to  be 
notified  upon  receipt  of  their  comments 
in  the  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self-  , 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Copies  of  all  comments  will  be  placed 
in  Docket  98-^394  in  Docket 
Management,  Room  PLr-401,  Nassif 
Building,  400  Seventh  Street.  S.W., 
Washington,  D.G.  20590. 

Regulatory  Analyses  and  Notices 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  interim  final  rule  will  not  have 
any  preemptive  or  retroactive  effect.  The 
enabling  legislation  does  not  establish  a 
procedure  for  judicial  review  of  final 
rules  promulgated  under  its  provisions. 
There  is  no  requirement  that  individuals 
submit  a  petition  for  reconsideration  or 
other  administrative  proceedings  before 
they  may  file  suit  in  court. 


Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  PoUcies  and  Procedures 

The  agencies  have  determined  that 
this  action  is  a  significant  regulatwy 
action  within  the  meaning  of  Executive 
Order  12866  and  is  significant  within 
the  meaning  of  Deparbnent  of 
Transportation  Regulatory  PoUcies  and 
Procedures.  This  determination  is  based 
on  a  finding  that  the  rule  is  likely  to 
have  an  annual  effect  on  the  economy 
of  $100  milUon  or  more  in  FY's  2002 
and  2003.  A  sum  of  $100  milUon  is 
authorized  for  this  program  in  FY  2002 
and  $110  milUon  is  authorized  in  FY 
2003.  It  is  likely  that  these  sums  vinU  be 
awarded  to  qualifying  States  imder  the 
section  163  program  in  those  fiscal 
years.  Accordingly,  an  economic 
assessment  has  been  prepared. 

The  economic  assessment  concludes 
that  the  costs  to  the  States  of  obtaining 
the  funding  imder  the  Section  163 
program,  which  include  the 
administrative  costs  of  submitting  a 
copy  of  the  law  and  a  certification  that 
the  State  is  enforcing  the  law,  are 
minimal.  In  addition,  it  finds  that  the 
costs  to  States  to  enact  and  publicize 
new  0.08  BAG  per  se  laws  will  not  be 
significant,  and  the  costs  to  enforce 
these  laws  need  not  be  different  than 
those  incurred  by  States  to  enforce  their 
current  impaired  driving  laws. 

However,  the  economic  assessment 
notes  that  it  is  expected  that  at  least 
some  States  will  increase  enforcement 
efforts  when  their  new  laws  become 
effective,  and  arrests  and  prosecutions 
are  likely  to  increase  for  (hivers  with  a 
BAG  at  0.08  and  above.  Since  many 
States  have  self-sufficient  programs 
supported  by  fines  for  the  post- 
conviction phase  of  their  programs,  the 
economic  assessment  concludes  that 
any  additional  activity  during  this  phase 
of  their  programs,  will  not  result  in 
additional  costs  to  the  States. 

While  it  is  difficult  to  isolate  the 
effects  that  a  national  0.08  BAG  per  se 
standard  would  have,  the  economic 
assessment  indicates  that  a  study 
conducted  by  the  Boston  University 
School  of  Pubhc  Health,  which  was 
pubUshed  in  the  September  1996  issue 
of  the  American  Journal  of  PubUc 
Health  estimated  that  500-600  alcohol- 
related  highway  deaths  would  be 
prevented  each  year  if  all  States  lowered 
their  BAG  limits  to  0.08  BAC.  Such  a 
reduction  in  deaths  would  represent  a  4 
percent  decrease  in  alcohol-related 
deaths  nationwide  and  would  result  in 
cost  savings  of  approximately  $1.5 
bilUon  eadi  year.  Copies  of  the 
economic  assessment  are  available  to 
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the  pubUc  in  the  docket  for  this 
rulemaking  action. 

Regulatory  Fleiubility  Act 

In  compliance  with  the  Regulatory 
FlexibiUty  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  agencies  have  evaluated 
the  effects  of  this  action  on  small 
entities.  Studies  to  date  have  not  shown 
that  0.08  BAG  per  se  laws  have  affected 
alcohol  consumption  in  any  of  the  five 
States  analyzed.  Thus,  there  should  be 
no  noticeable  impact  on  small 
businesses  that  sell  and  serve  alcohol. 
Since  this  interim  final  rule  will 
apparently  affect  only  State 
governments,  it  will  not  have  any  effect 
on  small  businesses.  Thus,  we  certify 
that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  find  that 
the  preparation  of  a  Regulatory 
Flexibility  Analysis  is  imnecessary. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C. 
Chapter  35,  as  implemented  by  the 
Office  of  Management  and  Budget 
(OMB)  in  5  CFR  Part  1320. 

National  Environmental  Policy  Act 

The  agencies  have  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Pohcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  have 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

The  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  affects  of 
final  rules  that  include  a  Federal 
mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
milUon  annually.  This  interim  final  rule 
does  not  meet  the  definition  of  a  Federal 
mandate.  It  is  a  voluntary  program  in 
which  States  can  choose  to  participate, 
solely  at  their  option.  The  costs  to  States 
to  qualify  for  participation  in  this 
program  are  minimal,  and  will  result  in 
aimual  expenditures  that  will  not 
exceed  the  $100  million  threshold. 
Moreover,  States  that  chose  to 
participate  in  this  program  will  receive 
Federal  incentive  grants,  which  will 
provide  funds  for  activities  that  are 
eligible  under  Title  23  of  the  United 
States  Code. 


Executive  Order  12612  (FederaUsm 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
Accordingly,  the  preparation  of  a 
Federahsm  Assessment  is  not 
warranted. 

List  of  Subjects  in  23  CFR  Part  1225 

Alcohol  and  alcoholic  beverages, 
Grant  programs,  Transportation, 
Highway  safety. 

In  accordance  with  the  foregoing,  a 
new  Part  1225  is  added  to  chapter  II  of 
Title  23  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  122&-OPERATION  OF  MOTOR 
VEHICLES  BY  INTOXICATED 
PERSONS 

Sec. 

1225.1  Scope. 

1225.2  Purpose. 

1225.3  Definitions. 

1225.4  General  requirements. 

1225.5  Adoption  of  0.08  BAG  perse  law. 

1225.6  Award  procedures. 

Authority:  23  U.S.C.  163;  delegation  of 
authority  at  49  GFR  1.48  and  1.50. 

§  1225.1    Scope. 

This  part  prescribes  the  requirements 
necessary  to  implement  Section  163  of 
Title  23,  United  States  Code,  which 
encourages  States  to  enact  and  enforce 
0.08  BAG  per  se  laws. 

%  1225.2    Purpose. 

The  purpose  of  this  part  is  to  specify 
the  steps  that  States  must  take  to  qualify 
for  incentive  grant  funds  in  accordance 
with  23  U.S.C.  163,  and  to  encourage 
States  to  enact  and  enforce  0.08  BAG  per 
se  laws. 

§1225.3    Definitions. 

As  used  in  this  part: 

(a)  BAC  means  either  blood  or  breath 
alcohol  concentration. 

(b)  BAC  per  se  law  means  a  law  that 
makes  it  an  offense,  in  and  of  itself,  to 
operate  a  motor  vehicle  with  an  alcohol 
concentration  at  or  above  a  specified 
level. 

(c)  Alcohol  concentration  means 
either  grams  of  alcohol  per  100 
milliliters  of  blood  or  grams  of  alcohol 
per  210  liters  of  breath. 

(d)  Has  enacted  and  is  enforcing 
means  the  State's  law  is  in  effect  and  the 
State  has  begim  to  implement  the  law. 

(e)  Operating  a  motor  vehicle  means 
driving  or  being  in  actual  physical 
control  of  a  motor  vehicle. 


(f)  Standard  driving  while  intoxicated 
offense  means  the  non-BAC  per  se 
driving  while  intoxicated  offense  in  the 
State. 

(g)  State  means  any  one  of  the  fifty 
States,  the  District  of  Columbia,  or 
Puerto  Rico. 

$1225.4    General  requireinents. 
(a)  Qualification  requirements. 

(1)  To  qualify  for  a  first-year  grant 
under  23  U.S.C.  163,  a  State  must 
submit  a  certification  by  an  appropriate 
State  official,  that  the  State  has  enacted 
and  is  enforcing  a  0.08  BAC  per  se  law 
that  conforms  to  23  U.S.C.  163  and 

§  1225.5  of  this  part  and  that  the  funds 
will  be  used  for  eligible  projects  and 
programs.  The  certification  shall  be 
worded  as  follows: 

(Name  of  certifying  oBicial),  (position 
title),  of  the  (State  or  Commonwealth)  of 

,  do  hereby  certify  that  the  (State  or 

Commonwealth)  of has  enacted  and 

is  enforcing  a  0.08  BAG  per  se  law  that 
conforms  to  23  U.S.C.  163  and  23  CFR 
1225.5,  (citations  to  State  law),  and  that  the 
funds  received  by  the  (State  or 

Conmionwealth)  of under  23  U.S.C. 

163  wiH  be  used  for  projects  eligible  for 
assistance  under  Title  23  of  the  United  States 
Code,  which  include  highway  construction 
as  well  as  highway  safety  projects  and 
programs. 

(2)  To  qualify  for  a  subsequent-year 
grant  under  23  U.S.C.  163,  a  State  must 
submit  a  certification  by  an  appropriate 
State  official. 

(i)  If  the  State's  0.08  BAC  per  se  law 
has  not  changed  since  the  State  last 
qualified  for  grant  funds  under  this 
program,  the  certification  shall  be 
worded  as  follows: 

(Name  of  certifying  official),  (position 
title),  of  the  (State  or  Commonwealth)  of 

,  do  hereby  certify  that  the  (State  or 

Commonwealth)  of has  not  changed 

and  is  enforcing  a  0.08  BAC  perse  law, 
which  conforms  to  23  U.S.C.  163  and  23  CFK 
1225.5,  (citations  to  State  law),  and  that  the 
funds  received  by  the  (State  or 

Commonwealth)  of under  23  U.S.C. 

163  will  be  used  for  projects  eligible  for 
assistance  under  Title  23  of  the  United  States 
Code,  which  include  highway  construction 
as  well  as  highway  safety  projects  and 
programs. 

(ii)  If  the  State's  0.08  BAC  per  se  law 
has  changed  since  the  State  last 
qualified  for  grant  funds  under  this 
program,  the  certification  shall  be 
worded  as  follows: 

(Name  of  certifying  official),  ({xisition 
title),  of  the  (State  or  Commonwealth)  of 

,  do  hereby  certify  that  the  (State  or 

Commonwealth)  of has  amended 

and  is  enforcing  a  0.08  BAC  per  se  law  that 
conforms  to  23  U.S.C.  163  and  23  CFR 
1225.5,  (citations  to  State  law),  and  that  the 
funds  received  by  the  (State  or 


Federal  Register/Vol.  63,  No.  171 /Thursday,  September  3.  1998/Rules  and  Regulations        46887 


Commonwealth)  of. 


,  under  23  U.S.C 

163  will  be  used  for  projects  eligible  for 
assistance  under  Title  23  of  the  United  States 
Code,  which  include  highway  construction 
as  well  as  highway  safety  projects  and 
programs. 

(3)  An  original  and  four  copies  of  the 
certification  shall  be  submitted  to  the 
appropriate  NHTSA  Regional 
Administrator.  Each  Regional 
Administrator  will  forward  the 
certifications  it  receives  to  appropriate 
NHTSA  and  FHWA  offices. 

(4)  Each  State  that  submits  a 
certification  will  be  informed  by  the 
agencies  whether  or  not  it  quaUfies  for 
funds. 

(5)  To  qualify  for  FY  1998  grant  funds, 
certifications  must  be  received  by  the 
agencies  not  later  than  September  4. 
1998. 

(6)  To  qualify  for  grant  funds  in  a 
subsequent  fiscal  year,  certifications 
must  be  received  by  the  agencies  not 
later  than  July  1  of  that  fiscal  year. 

(b)  Limitation  on  grants.  A  State  may 
receive  grant  funds,  subject  to  the 
following  limitations: 

(1)  llie  amount  of  a  grant  apportioned 
to  a  State  under  §  1225.5  of  this  part 
shall  be  determined  by  multiplying: 

(i)  The  amount  authorized  to  carry  out 
section  163  of  23  U.S.C  for  the  fiscal 
year;  by 

(ii)  "nie  ratio  that  the  amoimt  of  funds 
apportioned  to  each  such  State  under 
section  402  for  sucli  fiscal  year  bears  to 
the  total  amount  of  funds  apportioned  to 
all  such  States  imder  section  402  for 
such  fiscal  year. 

(2)  A  State  may  obligate  grant  funds 
apportioned  under  this  part  for  any 
project  eligible  for  assistance  under 
Title  23  of  the  United  States  Code. 

(3)  The  Federal  share  of  the  cost  of  a 
project  funded  with  grant  funds 
awarded  under  this  part  shall  be  100 
percent. 

§1225^    Adoption  of  aoe  BAC  pM-selMv. 

To  quahfy  for  an  incentive  grant 
under  this  part,  a  State  must 
demonstrate  tint  it  has  enacted  and  is 
enforcing  a  law  that  provides  that  any 
person  with  a  blood  alcohol 
concentration  (BAC)  of  0.08  percent  or 
greater  while  operating  a  motor  vehicle 
in  the  State  shall  be  deemed  to  have 
committed  a  per  se  offense  of  driving 
while  intoxicated  or  an  equivalent  per 
se  offense.  The  law  must: 

(a)  Apply  to  all  persons; 

(b)  Set  a  blood  alcohol  concentration 
of  not  higher  than  0.08  percent  as  the 
legal  limit; 

(c)  Make  operating  a  motor  vehicle  by 
an  individual  at  or  above  the  legal  limit 
a  per  se  o£fense; 

(d)  Provide  for  primary  enforcement; 


(e)  Apply  the  0.08  BAG  legal  limit  to 
the  State's  criminal  code  and,  if  the 
State  has  an  administrative  Ucense 
suspension  or  revocation  (ALR)  law,  to 
its  ALR  law;  and 

(f)  Be  deemed  to  be  or  be  equivalent 
to  the  standard  driving  while 
intoxicated  offense  in  the  State. 

§1225.6    Award  procedures. 

In  each  Federal  fiscal  year,  grant 
funds  will  be  apportioned  to  eUgible 
States  upon  submission  and  approval  of 
the  documentation  required  by 
§  1225.4(a)  and  subject  to  the  limitations 
in  §  1225.4(b).  The  obligation  authority 
associated  with  these  funds  are  subject 
to  the  limitation  on  obUgation  pursuant 
to  section  1102  of  TEA  21. 

Issued  on:  August  31, 1998.  ■ 
Gloria  I.  Jeff, 

Deputy  Administrator,  Federal  Highway 
Administration. 
Ricardo  Martinez. 

Administrator,  National  Highway  Traffic 
Safety  Administration. 
[FR  Doc.  98-23748  Filed  8-31-98;  12:26  pm) 
BILUNO  CODE  4«10-6*-P 


DEPARTMENT  OF  LABOR 

Office  of  Labor-Management 
Standards 

29  CFR  Parts  406, 408 
RIN  1215-^822 

Technical  Amendments  of  Rules 
Relating  to  Latwr-Management 
Standards  and  Standards  of  Conduct 
for  Fedwal  Sector  Latx>r 
Organizations;  Correction 

AGENCY:  Office  of  Labor-Management 
Standards.  Employment  Standards 
Administration,  Labor. 
ACTION:  Final  Rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  nile  published 
on  June  19, 1998  (63  FR  33778).  That 
rule,  which  made  a  nimiber  of  technical 
amendments  to  the  Department  of 
Labor's  regulations  at  Chapter  IV  of  title 
29  of  the  Code  of  Federal  Regulations, 
inadvertently  omitted  two  necessary 
amendments. 

EFFECTIVE  DATE:  September  3. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
H.  Oshel,  Chief,  Division  of 
Interpretations  and  Standards,  Office  of 
Labor-Management  Standards. 
Employment  Standards  Administration. 
U.S.  Department  of  Labor.  Room  N- 
5605.  Washington.  D.C.  20210.  (202) 
219-7373  (this  is  not  a  toll-firee 
niuiber). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  final  rule  that  is  the  subject  of 
this  correction  made  a  number  of 
technical  corrections  and  amendments 
to  the  regulations  implementing  the 
Labor-Management  Reporting  and 
Disclosiue  Act  of  1959.  as  amended 
(LMRDA)  and  the  standards  of  conduct 
for  federal  sector  labor  organizations. 
Several  of  these  amendments  relate  to 
new  control  numbers  assigned  by  the 
Office  of  Management  and  Budget 
(OMB)  approving  the  reporting  forms 
required  by  the  UvIRDA  and  the 
standards  of  conduct  regulations.  New 
numbers  were  assigned  because  of  a 
reorganization  in  the  Department  of 
Labor  pursuant  to  Secretary's  Order  No. 
5-96,  (February  10, 1997,  62  FR  107). 
However,  the  final  rule  inadvertently 
omitted  amendments  to  two  provisions 
in  which  the  old  control  numbers 
appear. 

Need  fior  Correction 

As  pubUshed,  the  final  rule  contains 
errors  which  are  in  need  of  correction. 

Publication  in  Final 

The  undersigned  has  determined  that 
this  rulemaking  need  not  be  published 
as  a  proposed  rule,  as  generally  required 
by  the  Administrative  Procedure  Act 
(APA),  5  U.S.C.  553.  The  portion  of  this 
rulemaking  that  reflects  agency 
organization,  procedure,  and  practice  is 
exempt  under  section  553(b)(A)  of  the 
APA.  For  the  portion  of  this  rulemaking 
that  makes  technical  amendments  and 
corrections,  there  is  good  cause  for 
finding  that  notice  and  pubhc  procedure 
is  unnecessary  and  contrary  to  the 
pubhc  interest,  pursuant  to  section 
553(b)(B)oftheAPA. 

EffectiTe  Date 

The  undersigned  has  determined  that 
good  cause  exists  for  waiving  the 
ciistomary  requirement  for  delay  in  the 
effective  date  of  a  final  rule  for  30  days 
following  its  pubUcation  since  this  rule 
is  technical  and  nonsubstantive,  merely 
reflects  agency  organization,  practice, 
and  procedure,  and  makes  amendments 
required  by  statute  and  technical 
amendments  and  corrections.  Therefore, 
these  amendments  shall  be  effective 
upon  publication.  See  5  U.S.C  553(d). 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Department  of  Labor  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  as  defined 
in  section  3(f)  of  Executive  Order  12868 
in  that  it  will  not  (1)  have  an  annual 
effect  on  the  economy  of  $100  million 
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or  more,  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities,  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency,  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,-user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof,  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

B.  Regulatory  Flexibility  Act 

Because  a  notice  of  proposed 
rulemaking  is  not  required  for  this  rule 
under  5  U.S.C.  553(b),  the  requirements 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  pertaining  to 
regulatory  flexibility  analysis  do  not 
apply.  See  5  U.S.C.  601(2).  Therefore,  a 
regulatory  flexibiUty  analysis  is  not 
required. 

C.  Paperwork  Reduction  Act 

This  rule  contains  no  additional 
information  collection  requirements. 
The  information  collection  requirements 
in  the  regulations  to  which  this  rule 
makes  technical  amendments  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB  control  number  1215- 
0188). 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Department  has  determined  that 
this  final  rule  is  not  a  "major  rule" 
requiring  prior  approval  by  the  Congress 
and  the  President  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  804), 
because  it  is  not  likely  to  result  in  (1) 
an  annual  effect  on  the  economy  of  $100 
milUon  or  more,  (2)  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions,  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  and  expori  markets. 

Further,  since  the  Department  has 
determined,  for  good  cause,  that 
pubUcation  of  a  proposed  rule  and 
solicitation  of  comments  on  this  rule  is 
not  necessary,  under  5  U.S.C.  808(2), 
this  final  rule  is  effective  immediately 
upon  publication  as  stated  previously  in 
this  notice. 


E.  Unfunded  Mandates  Reform  Act 

For  purposes  of  Section  2  of  the 
Unfunded  Mandates  Reform  Act  of 
1995,  2  U.S.C.  1532,  as  well  as 
Executive  Order  12875  (58  FR  58093, 
October  28, 1993),  this  rule  does  not 
include  any  federal  mandate  that  may 
result  in  increased  expenditures  by 
State,  local  and  tribal  governments,  or 
increased  expenditures  by  the  private 
sector  of  more  than  $100  million. 

List  of  Subjects 

29  CFR  Part  406 

Labor  management  relations. 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  408 

Labor  unions.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  of 
Regulations 

In  consideration  of  the  foregoing,  the 
Office  of  Labor-Management  Standards, 
Employment  Standards  Administration, 
Department  of  Labor  hereby  amends 
Parts  406  and  408  of  title  29  of  the  Code 
of  Federal  Regulations  as  set  forth 
below. 

PART  406— REPOFTTING  BY  LABOR 
RELATIONS  CONSULTANTS  AND 
OTHER  PERSONS,  CERTAIN 
AGREEMENTS  WITH  EMPLOYERS 

1.  The  authority  citation  for  part  406 
continues  to  read  as  follows: 

Authority:  Sees.  203,  207,  208.  73  Stat. 
526,  529  (29  U.S.C.  433,  437,  438); 
Secretary's  Order  No.  5-96  (62  FR  107, 
January  2, 1997). 

§406.10    [Corrected] 

2.  Section  406.10  is  corrected  by 
changing  the  OMB  control  number  at 
the  end  of  the  section  to  "1215-0188." 

PART  408— LABOR  ORGANIZATION 
TRUSTEESHIP  REPORTS 

3.  The  authority  citation  for  part  408 
continues  to  read  as  follows: 

Authority:  Sees.  201.  207,  208.  301,  73 
Stat.  524,  529,  530  (29  U.S.C.  431,  437,  438. 
461);  Secretary's  Order  No.  5-96  (62  FR  107. 
January  2, 1997). 

§408.13    [Corrscted] 

4.  Section  408.13  is  amended  by 
changing  the  OMB  control  number  at 
the  end  of  the  section  to  "1215-0188." 


Signed  in  Washington,  D.Q  this  24th  day 
of  August,  1998. 

Bernard  E.  Anderson, 

Assistant  Secretary  for  Employment 
Standards. 

[FR  Doc.  98-23826  Filed  9-2-98;  8:45  am] 

BILUNO  COOE  4S10-aS-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01-98-130] 

RIN2115-AA97 

Safety  Zone:  Gloucester  Schooner 
Festival  Fireworks  Display,  Gloucester 
Harbor,  Gloucester,  MA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Gloucester  Schooner  Festival 
Fireworks  Display  around  Stage  Fort 
Park  in  Gloucester  Harbor,  Gloucester, 
MA.  The  safety  zone  is  in  effect  from  8 
p.m.  until  10:30  p.m.  on  September  5, 
1998.  The  safety  zone  temporarily  closes 
all  waters  within  four  hundred  (400) 
yards  of  the  easternmost  tip  of  Stage 
Head  at  Stage  Head  Fort  Park  in 
Gloucester  Harbor,  Gloucester,  MA.  The 
safety  zone  is  needed  to  protect  vessels 
from  the  hazards  posed  by  a  fireworks 
display. 

EFFECTIVE  DATE:  This  rule  is  effective 

from  8  p.m.  imtil  10:30  p.m.  on 

Saturday,  September  5, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

LT  Dennis  O'Mara,  Waterways 

Management  Division,  Coast  Guard 

Marine  Safety  Office  Boston,  (617)  223- 

3000. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation,  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  a  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  close  a 
portion  of  the  waterway  and  protect  the 
maritime  public  irom  the  hazards 
associated  with  this  fireworks  display, 
which  is  intended  for  public 
entertainment. 

Background  and  Purpose 

On  August  11, 1998  the  Gloucester 
Fireworlcs  Fund  filed  a  marine  event 
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permit  with  the  Coast  Guard  to  hold  a 
fireworks  program  on  the  waters  of 
Gloucester  Harbor,  Gloucester,  MA.  This 
regulation  establishes  a  safety  zone  in 
all  waters  within  four  himdred  (400) 
yards  of  the  easternmost  tip  of  Stage 
Head  at  Stage  Fort  Park  in  Gloucester 
Harbor,  Gloucester,  MA.  This  safety 
zone  is  in  effect  from  8  p.m.  to  10:30 
p.m.  on  September  5, 1998.  This  safety 
zone  prevents  entry  into  or  movement 
within  this  portion  of  Gloucester 
Harbor,  and  it  is  needed  to  protect  the 
boating  pubUc  viewing  this  display  frt>m 
the  dangers  posed  by  the  fireworks 
display. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
Deep  draft  vessel  traffic,  fishing  vessels 
and  tour  boats  may  experience  minor 
delays  in  departures  or  arrivals  due  to 
the  safety  zone.  Costs  to  the  shipping 
industry  from  these  regulations,  if  any, 
are  expected  to  be  minor  and  have  no 
significant  adverse  financial  effect  on 
vessel  operators.  In  addition,  due  to  the 
limited  number  and  duration  of  the 
arrivals,  departures  and  harbor  transits, 
the  Coast  Guard  expects  the  economic 
impact  of  this  regulation  to  be  so 
minimal  that  a  Regulatory  Evaluation  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
"Small  entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  discussed  on  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  section 
605(b)  of  the  Regidatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  rule  virill 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 


Collection  of  Infonnation 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Enviroiunent 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  Figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  frx>m  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  imder 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  Part 
165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  §  165.T01-130  to 
read  as  follows: 

$16S.T01-130    Safety  Zone:  Glouceatar 
Schooner  Festival  Fireworks  Display, 
Gloucester  Hart)or,  Gloucester,  MA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Gloucester 
Harbor  within  four  hundred  (400  yards 
of  the  easternmost  tip  of  Stage  Head  at 
Stage  Fort  Park  in  Gloucester  Harbor, 
Gloucester,  MA. 

(b)  Effective  Date.  This  section  is 
effective  fix)m  8  p.m.  until  10:30  p.m.  on 
Saturday  September  5, 1998. 

(c)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part,  entry 
into  or  movement  vnthin  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Boston. 

(2)  All  persons  and  vessels  shall 
OHnply  with  the  instructions  of  the 
Captain  of  the  Port  or  the  designated  on- 
scene  U.S.  Coast  Guard  patrol 
personnel.  U.S.  Coast  Guard  patrol 


personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  U.S. 
Coast  Guard. 

(3)  The  general  regulations  covering 
safety  zones  in  section  165.23  of  this 
part  apply. 

Dated:  August  21, 1998. 
I  Jj.  Grenier, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Boston,  A4assachusetts. 

[FR  Doc  98-23700  Filed  9-2-98;  8:45  am] 
B«jjNQ  cooe  4«ie-1i-M. 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFR  Parties 
[CQD11-97-O10I 

Regulated  Navigation  Area:  Copper 
Canyon,  Lake  Havasu,  Colorado  River; 
Correction 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  (CGDll-97- 
010)  which  was  pubhshed  on  page 
38307  of  the  Thursday,  July  16, 1998 
issue  of  the  Federal  Register.  The  rule 
estabUshed  a  regulated  navigation  area 
intended  to  improve  access  for 
emergency  response  officials.  The  new 
section  to  be  added  was  incorrectly 
designated  as  §  165.1115.  The  correct 
section  niunber  designation  for  this  rule 
is  §  165.1116.  This  document  corrects 
that  error  by  designating  a  different 
section  number  to  the  final  rule. 
DATES:  This  correction  is  effective  on 
September  3, 1998. 
ADDRESSES:  Documents  pertaining  to 
this  rulemaking  are  available  for 
inspection  and  copying  at  Coast  Guard 
Marine  Safety  Office,  2716  North  Harbor 
Drive,  San  Diego,  CA  92101-1064. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Petty  Officer  Greg  Nelson,  U.S.  Coast 
Guard  Marine  Safety  Office;  telephone 
number  (619)  683-6492. 

Correction 

In  the  final  rule  FR  Doc.  98-18948 
(CGDl  1-97-010),  published  July  16. 
1998,  in  the  second  column  of  page 
38308,  in  amendatory  instruction  2,  and 
in  the  heading  to  the  regulatory  text, 
correct  "§  165.1115"  to  read 
"§165.1116." 

Dated:  August  20, 1998. 
R.D.  Sirois, 

Captain,  U.S.  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District.  Acting. 
IFR  Doc  98-23699  Filed  9-2-98;  8:45  am] 
BILUNO  OOOC  4*10-1S-M 
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DEPARTMErfT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CG001-«8-131] 

RIN2115-nAA97 

Safety  Zone;  Toward  a  Better  Life 
Fireworks  Display,  Dorchester  Bay, 
Boston,  MA 

AGENCY:  Coast  Guard,  OOT. 
ACnON:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Toward  a  Better  Life  Fireworks 
Display  off  Columbia  Point  in 
Dorchester  Bay,  Boston,  MA.  The  safety 
zone  is  in  effect  from  7  p.m.  until  11 
p.m.  on  Sunday  September  6, 1998.  The 
safety  zone  temporarily  closes  all  waters 
of  Dorchester  Bay  within  four  hundred 
(400)  yards  of  the  fireworks  barge 
moored  in  approximate  position 
42»18'58"  N,  071''01'43"  W  (NAD  1983). 
The  safety  zone  is  needed  to  prevent 
vessels  from  the  hazards  posed  by  a 
fireworks  display. 

EFFECTIVE  DATE:  This  rule  is  effiective 
from  7  p.m.  imtil  11  p.m.  on  Sujiday, 
September  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  Dennis  O'Mara.  Waterways 
Management  ENvision,  Coast  Guard 
Marine  Safety  Office  Boston,  (617)  223- 
3000. 
SUPPLEMENTARY  INFORMATION:  . 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  ndemaking  (NPRM)  was  not 
published  for  this  regulation,  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Any  delay  encountered  in 
this  regulation's  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  close  a 
portion  of  the  Waterway  and  protect  the 
maritime  public  from  the  hazards 
associated  with  this  fireworks  display, 
which  is  intended  for  public 
entertainment. 

Background  and  Purpose 

On  August  11, 1998  the  Secretary  of 
State,  Commonwealth  of  Massachusetts 
filed  a  marine  event  permit  with  the 
Coast  Guard  to  hold  a  fireworks  program 
on  the  waters  of  Dorchester  Bay,  Boston, 
MA.  This  regulation  establishes  a  safety 
zone  in  all  waters  of  Dorchester  Bay    ' 
within  a  four  hundred  (400)  yard  radius 
of  the  fireworks  barge  moored  in 
approximate  position  42'*18'58"  N, 
071''01'43"  W  (NAD  1983).  The  safety 


zone  is  in  effect  from  7  p.m.  until  11 
p.m.  on  Sunday,  September  6, 1998.  The 
safety  zone  prevents  entry  into  or 
movement  within  this  portion  of 
Dorchester  Bay,  and  it  is  needed  to 
protect  the  boating  pubUc  viewing  this 
display  from  the  dangers  posed  by  the 
fireworks  display. 

Regulatory  Evaluation 

This  Final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  tin  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
E)eep  draft  vessel  traffic,  fishing  vessels 
and  tour  boats  may  experience  minor 
delays  in  departures  or  arrivals  due  to 
the  safety  zone.  Costs  to  the  shipping 
industry  from  these  regulations,  if  any 
are  expected  to  be  minor  and  have  no 
significant  adverse  financial  effect  on 
vessel  operators.  In  addition,  due  to  the 
limited  number  and  duration  of  the 
arrivals,  departures  and  harbor  transits, 
the  Coast  Guard  expects  the  economic 
impact  of  this  regulation  to  be  so 
minimal  that  a  Regulatory  Evaluation  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 


Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria  . 
contained  in  Executive  Order  12612, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  Figure  2—1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  docvunentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  imder 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  Part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1, 6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  §  165.T01-131  to 
read  as  follows: 

§  165.T01-131    Safety  Zone:  Toward  a 
Better  Life  Fireworks  Display,  Dorchester 
Bay,  Boston,  MA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Dorchester 
Bay  within  four  hundred  (400)  yards  of 
the  fireworks  barge  moored  in 
approximate  position  42°18'58"  N, 
071'"01'43"  W  (NAD  1983). 

(b)  Effective  Date.  This  section  is 
effective  from  7  p.m.  imtil  11  p.m.  on 
Sunday  September  6, 1998. 

(c)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  section  165.23  of  this 
part,  entry  into  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port,  Boston. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Captain  of  the  Port  or  the  designated  on- 
scene  U.S.Coast  Guard  patrol  personnel. 
U.S.  Coast  Guard  patrol  persoimel 
include  commissioned,  warrant,  and 
petty  officers  of  the  U.S.  Coast  Guard. 

(3)  The  general  regulations  covering 
safety  zones  in  section  165.23  of  this 
part  apply. 
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Dated:  August  21, 1998. 
JX.  Grmier, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  Boston,  Massachusetts. 
|FR  Doc.  98-23698  Filed  9-2-98;  8:45  am) 
BILUNO  CODE  4910-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  New  Orleans,  LA  Regulation  98-019] 

RIN2115-AA97 

Safety  Zone;  Baptlste  Collette  Bayou 
From  Lower  Mississippi  River  Mile  11.3 
to  Lighted  Buoy  #21  in  Breton  Sound 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
from  the  entrance  to  Baptiste  Collette 
Bayou  at  Lower  Mississippi  River  Mile 
11.3  to  Baptiste  Collette  Lighted  Buoy 
#21  in  Breton  Sound,  extending  the 
entire  width  of  the  bayou.  The  safety 
zone  has  been  estabfished  to  ensure  the 
safe  transit  of  vessels  in  Baptiste 
Collette  Bayou  during  a  period  of 
significantly  increased  vessel  traffic  as  a 
result  of  the  closiue  of  the  Inner  Harbor 
Navigational  Canal  Lock  and  to  protect 
the  environment. 

DATES:  This  regulation  is  effective  from 
July  27, 1998,  at  8  a.m.  local  time  until 
September  27, 1998  at  8  p.m.  local  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT(jg)  Yuri  Graves  (504)  589-4256.  U.S. 
Coast  Guard  Marine  Safety  Oflice.  1615 
Poydras  St..  New  Orleans,  LA  70112- 
1254. 

SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  5  U.S.C.  .553.  a  notice 
of  proposed  rulemaking  will  not  be 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
pubUcation.  Publishing  a  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  respond 
to  the  potential  hazards  to  local  marine 
traffic  involved. 

Drafting  Information.  The  drafter  of 
this  regulation  is  LT(jg)  Yuri  Graves. 
Project  Manager  for  the  Captain  of  the 
Port,  and  LT()g)  M.A.  Woodruff  Project 
Counsel,  Eighth  Coast  Guard  District 
Legal  Office. 

Background  and  Purpose 

The  hazardous  condition  reqiuring 
this  regulation  is  a  result  of  the  de- 
watering  and  repair  of  the  Inner  Harbor 


Navigation  Canal  Lock.  The  safety  zone 
is  needed  to  protect  vessels  transiting 
the  Baptiste  Collette  Bayou  during  this 
period  of  significantly  increased  vessel 
traffic.  This  regulation  is  issued 
pursuant  to  33  U.S.Q  1225  and  1231  as 
set  out  in  the  authority  citation  for  all 
of  Part  165. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et.  seq.).  the  Coast  Guard 
must  consider  whether  this  regulation 
wall  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Since  the  impact  of  this 
regulation  on  non-participating  small 
entities  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  regulation  will  not  have 
a  significant  economifc  impact  on  a 
substantial  number  of  small  entities.  ' 
This  regulation  will  only  be  in  effect  for 
several  hoius  and  th^  impacts  on  small 
entities  are  expected  to  be  minimal. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  evaluation  under 
Section  3(b)  of  Executive  Order  12866 
and  is  not  significant  under  the 
"Department  of  Transportation 
Regulatory  Policies  and  Procedures"  (44 
FR  11040;  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  regidation  will  only  be  in  effect  for 
a  short  period  of  time,  and  the  impacts 
on  routine  navigation  are  expected  to  be 
minimal. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  imder  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  it  does  not  have 
sufficient  federalism  impUcations  to 
warrant  the  preparation  of  a  FederaUsm 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  Figure  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C  (series),  this 


proposal  is  categorically  excluded  from 
further  environmental  docxunentation. 

List  (^Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water).  Reporting  and  Record  Keeping 
Requirements.  Safety  Measures.  Vessels, 
Waterways. 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Chapter  33. 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Anlliarity:  33  U.S.C  1225  and  1*^31;  50 
U.S.C  191;  and  33  CFR  1.05-l(g),  6.04-1. 
6.04-6,  and  160.5;  49  CFR  1.46 

2.  A  new  temporary  §  154.T08-047  is 
added  to  read  as  follows: 

f165.T0e-O47    Safety  Zone. 

(a)  Location,  The  following  area  is  a 
safety  zone:  Baptiste  Collette  Bayou 
from  its  junction  with  the  Mississippi 
River  to  Baptiste  Collette  Lighted  Buoy 
#21  in  Breton  Sound,  extending  the 
entire  mdth  of  the  Bayou. 

(b)  Effective  date.  This  section  is 
effective  from  July  27. 1998  at  8  a.m. 
local  time  until  September  27, 1998  at 
8  p.m.  local  time. 

(c)  Regulations. 

In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part,  entry 
into  the  zone  by  any  vessel  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

W  JL  MariioDBr, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Acting. 

[FR  Doc  98-23222  Filed  9-2-98;  8:45  am] 

MLLMG  COOC  4»1»-1S-M 


DEPARTMENT  OF  COMMERCE 

Patient  and  Trademark  Office 

37  CFR  Parti 

Rm0661-AA96 

Revision  of  Patent  Fees  for  Rscal  Year 
1999;  Correction 

agency:  Patent  and  Trademark  Office. 

Commerce. 

action:  Final  Rule;  correction. 

SUMMARY:  The  Patent  and  Trademarii 

Office  published  a  document  revising 

certain  patent  fee  amounts  for  fiscal  year 
1999  in  the  Federal  Register  of  July  24. 
1998.  Inadvertently,  an  incorrect  fee 
amount  was  stated  for  a  national  stage 
fee  in  section  1.492(a)(5).  This 
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document  corrects  this  national  stage 
fee  amount  for  fiscal  year  1999. 
EFFECTIVE  DATE:  October  1.  1998:r 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Lee  by  telephone  at  (703)  305- 
8051,  fax  at  (703)  305-8007,  or  by  mail 
marked  to  his  attention  and  addressed 
to  the  Commissioner  of  Patents  and 
Trademarks,  Office  of  Finance,  Crystal 
Park  1.  Suite  802,  Washington,  DC 
20231. 

SUPPLEMENTARY  INFORMATION:  The  Patent 
and  Trademark  Office  pubUshed  a  final 
rule  entitled  "Revision  of  Patent  Fees 
for  Fiscal  Year  1999"  in  the  Federal 
Register  of  July  24,  1998  (63  FR  39731). 
The  final  rule  contains  an  error  for  a 
national  stage  fee  in  section  1.492(a)(5). 
The  fee  amount  for  fiscal  year  1999  was 
incorrectly  stated  as  $395.00  for  a  small 
entity,  and  $790.00  for  other  than  a 
small  entity.  This  correction  revises  this 
national  stage  fee  amount. 

In  the  "Revision  of  Patent  Fees  for 
Fiscal  Year  1999"  final  rule  that  was 
pubUshed  in  the  Federal  Register  of 
July  24, 1998  (63  FR  39731),  make  the 
following  correction.  On  page  39734,  in 
the  third  column,  change  the  national 
stage  fee  amount  for  section  1.492(a)(5) 
to  $345.00  for  a  small  entity,  and 
$690.00  for  other  than  a  small  entity. 

Dated:  August  28.  1998. 
Kenneth  R.  Conello, 
Associate  Solicitor. 

|FR  Doc.  98-23682  Filed  9-2-98;  8:45  am] 
BILUNQ  COOE  3S10-10-M 


ENVIRONMENTAL  PROTECTION 
AGENCY  j 

40  CFR  Part  52 

[CA  102-0091a;  FRL-6150-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Yolo- 
Solano  Air  Quality  Management 
District 

AGENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
Cahfomia  State  Implementation  Plan 
(SIP).  The  revision  concerns  Yolo- 
Solano  Air  Quality^Management 
District's  (YSAQMD)  Rule  2.34.  This 
rule  controls  oxides  of  nitrogen  (NOx) 
from  stationary  gas  tiubines.  This  action 
will  incorporate  the  rule  into  the 
Federally  approved  SIP.  The  intended 
effect  of  approving  this  rule  is  to 
regulate  emissions  of  NOx  in 


accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  EPA  is  finalizing  the 
approval  of  this  rule  into  the  California 
SIP  under  provisions  of  the  CAA 
regarding  EPA  action  on  SIP  submittals, 
SIPs  for  national  primary  and  secondary 
ambient  air  quaUty  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  direct  final  rule  is  effective 
on  November  2,  1998.  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  October  5, 1998.  If  EPA 
received  such  comments,  then  it  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  Usted  below.  Copies  of 
the  rule  and  EPA's  evaluation  report  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
also  available  for  inspection  at  the 
following  locations: 
Rulemaking  Office  (AIR-4),  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  IX,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105. 
Enviromnented  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W., 

Washington,  D.C.  20460. 
Cahfomia  Air  Resoiuces  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  95812. 
Yolo-Solano  Air  Quality  Management 

District,  1947  Galileo  court.  Suite  103, 

Davis,  CA  95616. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1185. 
SUPPt.EMENTARY  INFORMATION: 

I.  Applicability 

The  rule  being  approved  into  the 
Cahfomia  SIP  includes  YSAQMD's, 
Rule  2.34,  Stationary  Gas  Tuibines.  This 
rule  was  submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on 
September  28, 1994. 

n.  Background 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAA  or  the 
Act)  were  enacted.  Pub.  L.  101-549, 104 
Stat.  2399,  codified  at  42  U.S.C.  7401- 
7671q.  The  air  quality  planning 
requirements  for  the  reduction  of  NOx 
emissions  through  reasonably  available 
control  technology  (RACT)  are  set  out  in 
section  182(f)  of  the  CAA.  On  November 


25, 1992,  EPA  pubUshed  a  proposed 
mle  entitled  "State  Implementation 
Plans;  Nitrogen  Oxides  Supplement  to 
the  General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule,"  (the  NOx 
Supplement)  which  describes  the 
requirements  of  section  182(f).  The 
November  25, 1992,  proposed  rule 
should  be  referred  to  for  further 
information  on  the  NOx  requirements 
and  is  incorporated  into  this  document 
by  reference. 

Section  182(f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  ("major"  as  defined  in  section 
302  and  section  182(c),  (d),  and  (e))  as 
are  appUed  to  major  stationary  sources 
of  volatile  organic  compounds  (VOCs), 
in  moderate  or  above  ozone 
nonattainment  areas.  The  Sacramento 
Metro  Area  in  which  the  YSAQMD  is 
located,  is  classified  as  serious;' 
therefore  this  area  was  subject  to  the 
RACT  requirements  of  section  182(b)(2), 
cited  below,  and  the  November  15, 1992 
deadline. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  emissions  (not  covered  by  a  pre- 
enactment  control  techniques  guidelines 
(CTG)  document  or  a  post-enactment 
CTG  document)  by  November  15, 1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  document  for  any  NOx  sources 
since  enactment  of  the  CAA.  The  RACT 
rules  covering  NOx  sources  and 
submitted  as  SIP  revisions,  are  expected 
to  require  final  installation  of  the  actual 
NOx  controls  as  expeditiously  as 
practicable,  but  no  later  than  May  31, 
1995. 

On  September  28, 1994,  the  State  of 
Cahfomia  submitted  to  EPA  YSAQMD's 
Rule  2.34,  Stationary  Gas  Tiu-bines, 
which  was  adopted  by  YSAQMD  on 
July  13, 1994.  This  submitted  mle  was 
found  to  be  complete  on  October  21, 
1994  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  Part 
51  Appendix  V  2  and  is  being  finaUzed 
for  approval  into  the  SIP.  By  today's 
dociunent,  EPA  is  taking  direct  final 
action  to  approve  this  submittal.  This 
final  action  will  incorporate  this  mle 
into  the  Federally  approved  SIP. 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 


'  Sacramento  Metro  Area  retained  its  designation 
of  nonattainment  and  was  classifled  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  56  FR  56694 
(November  6, 1991). 

'  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 
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smog.  YSAQMD's  Rule  2.34  controls 
emissions  of  NOx  from  stationary  gas 
turbines.  The  rule  was  adopted  as  part 
of  YSAQMD's  efforts  to  achieve  the 
National  Ambient  Air  Quahty  Standards 
(NAAQS)  for  ozone  and  in  respoitse  to 
the  CAA  requirements  dted  above.  The 
following  is  EPA's  evaluation  and  final 
action  for  this  rule. 

m.  EPA  Evahiation  and  Actimi 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  foimd 
in  section  110,  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
whidi  forms  the  basis  for  this  action, 
appears  in  various  EPA  policy  guidance 
documents.  3  Among  these  provisions  is 
the  requirement  that  a  NOx  rule  must, 
at  a  minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  NOx  emissions. 

For  the  purposes  of  assisting  State  and 
local  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble, 
dted  above  (57  FR  55620).  hi  the  NOx 
Supplement,  EPA  provides  guidance  on 
how  RACT  will  be  determined  for 
stationary  sources  of  NOx  emissions. 
While  most  of  the  guidance  issued  by 
EPA  on  what  constitutes  RACT  for 
stationary  sources  has  been  directed 
towards  appUcation  for  VOC  sources, 
much  of  the  guidance  is  also  apphcable 
to  RACT  for  stationary  sources  of  NOx 
(see  section  4.5  of  the  NOx 
Supplement).  In  addition,  pursuant  to 
section  183(c),  EPA  is  issuing 
alternative  control  technique  documents 
(ACTs),  that  identify  alternative  controls 
for  categories  of  stationary  sources  of 
NOx.  The  ACT  documents  will  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx.  However,  the  ACTs  will 
not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NOx.  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  apphcable  guidance 
documents,  have  been  set  forth  to 
ensure  that  submitted  NOx  RACT  rules 
meet  Federal  RACT  requirements  and 


^  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24. 1987): 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24. 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25, 1988). 


are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

There  is  currently  no  version  of 
YSAQMD's  Rule  2.34.  Stationary  Gas 
Turbines  in  the  SIP.  Rule  2.34  apphes 
to  all  stationary  gas  turbines  with  a 
power  rating  equal  to  or  greater  than  0.3 
m^watt  (MW). 

Tne  CARB,  after  reviewing  statewide 
control  measures  and  several  district 
rules,  developed  a  RACT  and  BARCT 
guidance  document  entitled, 
"Determination  of  Reasonably  Available 
Control  Technology  and  Best  Available 
Retrofit  Control  Technology  for  the 
Control  of  Oxides  of  Nitrogen  from 
Stationary  Gas  Turbines"  (RACT/ 
BARCT  determination). 

CARB's  RACT/BARCT  determination 
specified  RACT  limits  of  42  ppmv  (gas- 
fiied)  and  65  ppmv  (oil-fired)  for  units 
rated  equal  to  0.3  MW  and  greater. 
These  limits  are  also  specified  as 
BARCT  limits  for  units  equal  to  0.3  MW 
and  less  than  2.9  MW,  and  units  that  are 
greater  than  or  equal  to  4  MW  and 
operating  less  than  877  hoius  per  year. 
For  units  equal  to  2.9  and  less  than  10 
MW,  the  BARCT  limits  are  25  ppmv 
(gas-fired)  and  65  ppmv  (oil-fired).  For 
units  greater  than  or  equal  to  10  MW 
writh  SCR,  the  BARCT  limits  are  9  ppmv 
(gas-fired)  and  25  ppmv  (oil-fired);  those 
without  SCR  are  15  ppmv  (gas-fired) 
and  42  ppmv  (oil-fired).  The  BARCT 
limits  are  corrected  to  15  percent 
oxygen  on  a  dry  basis  and  to  turbine 
efficiency  except  those  42  ppmv  (gas- 
fired)  and  65  ppmv  (oil-fired)  limits  and 
oil-fired  units  equal  to  0.3  and  less  than 
10  MW.  The  emission  limits  in  CARB's 
RACT/BARCT  determination  are 
generally  comparable  to  those  specified 
in  the  NOx  Supplement  for  electric 
utihty  boilers. 

Rule  2.34  incorporates  CARB's 
BARCT  limits  for  gas  turbines  which  are 
more  stringent  than  RACT  limits.  The 
mle  contains  adequate  recordkeeping 
requirements,  and  the  appropriate  test 
methods  for  compliance  determination 
are  referenced.  The  mle  is  consistent 
with  all  the  guidance's  other 
requirements.  The  exemptions  provided 
in  the  rule  are  consistent  with  EPA 
guidelines.  Therefore,  Rule  2.34  meets 
the  federal  RACT  By  meeting  the  above 
requirements. 

m  evaluating  the  mle,  EPA  must 
determine  whether  the  requirement  for 
RACT  implementation  by  May  31, 1995 
is  met.  The  mle  was  written  such  that 
final  compUance  is  not  required  imtil 
July  13, 1998.  Under  certain 
circumstances,  the  determination  of 
what  constitutes  RACT  could  include 
consideration  of  advanced  control 
technologies,  i.e.,  California's 
requirement  for  BARCT.  In  this  case  the 


CAA's  May  1995  date  for  RACT 
implementation  may  be  satisfied  in 
BAJICT  rules  that  estabhsh  "interim 
RACT"  by  May  1995,  and  require 
emissicm  limitations  based  on  advanced 
control  technologies  such  as  BARCT  be 
met  after  May  1995. 

Rule  2.34  meets  EPA's  RACT 
guidance  for  emission  limits  and 
milestone  towards  final  comphance  by 
requiring  that  BARCT  be  implemented 
by  July  13. 1998.  and  that  interim 
measures  including  a  comphance  plan, 
an  apphcation  for  authority  to  construct, 
and  start  and  completion  of 
construction  be  met  to  ensiue  progress 
toward  compUance  with  the  final 
emission  limits  of  the  rule.  A  more 
detailed  discussion  of  the  sources 
controlled,  the  controls  required,  and 
the  justification  for  why  these  controls 
represent  RACT  can  be  found  in  the 
Technical  Support  Document  (TSD)  for 
Rule  2.34,  dated  July  31, 1998. 

EPA  has  evaluated  the  submitted  mle 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations  and  EPA 
poUcy.  Therefore,  YSAQMD's  Rule  2.34, 
Stationary  Gas  Turbines  is  being 
approved  imder  section  llO(k)(3)  of  the 
CAA  as  meeting  the  requirements  of 
section  110(a),  section  182(b)(2),  section 
182(f)  and  the  NO.  Supplement  to  the 
General  Preamble. 

Nothing  in  this  action  shoiUd  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 

Elan  shall  be  considered  separately  in 
ght  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

EPA  is  publishing  this  mle  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
pubUcation,  EPA  is  pubhshing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  eH^ective  November  2, 1998 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
October  5. 1998. 

If  the  EPA  received  such  comments, 
then  EPA  will  pubUsh  a  timely 
withdrawal  of  the  direct  final  rule 
informing  the  pubUc  that  the  mle  will 
not  take  effect.  All  pubUc  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
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commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  November  2, 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

rv.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

This  final  rule  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
"economically  significant"  action  imder 
E.O.  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
S  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 


achieves  the  objectives  of  the  nile  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  2, 
1998.  FiUng  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Reporting  and 


recordkeeping  requirements.  Volatile 
organic  compoimd. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  August  13, 1998. 
Laura  Yoshi, 
Deputy  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c](199)(i)(E)(})  to 
read  as  follows: 

§52.220    Identification  of  plan. 

***** 

(c)  *  •  * 

(199)  *  *  * 

(i)  *  •  * 

(E)  Yolo-Solano  Air  Quality 
Management  District 

(1)  Rule  2.34,  adopted  on  July  13, 
1994 
*        •        •         *        • 

IFR  Doc.  98-23500  Filed  »-2-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[KY-104-9818a;  FRL-«152-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Commonwealth 
of  Kentucky 

AGENCY:  Environmental  Protecticm 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Edmonson  County  and  Owensboro 
portions  of  the  Kentucky  State 
Implementation  Plan  (SIP)  submitted  on 
April  16, 1998,  through  the  Kentucky 
Natural  Resources  and  Environmental 
Protection  Cabinet  (NREPC).  The 
purpose  of  this  action  is  to  incorporate 
revised  motor  vehicle  emissions  budgets 
for  Owensboro  and  Edmonson, 
Kentucky.  These  budgets  are  used  for 
demonstration  of  conformity  of 
transportation  plans,  programs,  and 
projects  with  the  Kentucky  SIP  for  the 
Edmonson  County  and  Owensboro 
ozone  maintenance  areas.  This  action  is 
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in  accordance  with  the  Transportation 
Conformity  Rule  promulgated  on 
November  24, 1993,  and  subsequent 
amendments. 

DATES:  This  direct  final  rule  is  effective 
on  November  2, 1998,  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  October  5, 1998.  If  adverse 
comment  is  received,  EPA  will  pubhsh 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

At)ORESSES:  Written  comments  should 
be  addressed  to:  Kelly  Sheckler  at  the 
Region  4,  Environmental  Protection 
Agency,  Air  Planning  Branch,  61 
Forsyth  Street.  SW,  Atlanta,  Georgia 
30303. 

Copies  of  the  dociunents  relative  to 
this  action  are  available  for  pubUc 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
persons  wanting  to  examine  these 
doounents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Reference  file  niimber  KY-104-9818. 
The  Region  4  office  may  have  additional 
backgroimd  documents  not  available  at 
the  other  locations. 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 

U.S.  Environmental  Protection 

Agency,  401  M  Street,  SW, 

Washington,  D.C.  20460. 
Environmental  Protection  Agency, 

Region  4  Air  Planning  Branch,  61 

Forsyth  Street,  SW,  Atlanta,  Georgia 

30303. 
Kentucky  Department  for 

Environmental  Protection,  803 

Schenkel  Lane,  Frankfort,  Kentucky 

400601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Sheckler  at  (404)  562-9042. 
Reference  file  KY-104-9818. 
SUPPLEMENTARY  INFORMATION:  The 
Commonwealth  of  Kentucky  through 
the  KNREPC  submitted  an  attainment 
and  maintenance  plan  for  the  Edmonson 
County  and  Owensboro  ozone 
nonattainment  areas  on  November  13, 
1992.  The  Owensboro  area  consists  of 
Daviess  County  and  a  portion  of 
Hancock  County,  llie  Commonwealth  of 
Kentucky's  request  for  redesignation  of 
the  Edmonson  County  and  Owensboro 
ozone  nonattainment  areas  was 
approved  by  EPA  because  the  areas 


attained  the  ozone  NAAQS,  met  all 
relevant  requirements  imder  section  110 
and  part  D  of  the  CAA,  had  a  fully 
approved  SIP  under  section  110(k)  of 
the  CAA,  demonstrated  permanent  and 
enforceable  air  quality  improvement, 
and  had  a  maintenance  plan  satisfying 
the  requirements  of  section  175  A  of  the 
CAA.  For  further  detail  on  this 
rulemaking  refer  to  59  FR  55058,  dated 
November  3, 1994.  This  SIP  contained 
comprehensive  inventories  of  volatile 
organic  compoimd  (VOC),  nitrogen 
oxide  (NOxJ,  and  carbon  dioxide  (CO) 
emissions  for  the  Edmonson  County  and 
Ovvensboro  ozone  areas.  The  inventories 
include  biogenic,  area,  stationary,  and 
mobile  soLUces  using  1990  as  the  base 
year  for  projections  to  demonstrate 
maintenance.  The  1990  inventory  is 
considered  representative  of  attaiiunent 
conditions  because  the  NAAQS  was  not 
violated  during  1990. 

EPA  approved  this  revision  of  the 
Kentucky  SIP  and  redesignated  the  area 
bora  nonattaiiunent  to  attainment  for 
ozone  effective  January  3, 1995.  At  the 
time  of  this  submittal,  EPA  had  not 
finalized  the  Transportation  Conformity 
rule  which  provides  the  criteria  and 
procedures  by  which  the  transportation 
planning  authorities  must  show  that 
transportation  plans  and  projects 
conform  to  the  emission  estimates  in  the 
appUcable  state  maintenance  plan.  In 
the  maintenance  SIP,  the 
Commonwealth  did  not  provide  an 
explicit  motor  vehicles  emissions 
budget  for  the  purposes  of  showing 
conformity.  However,  the 
Transportation  Conformity  regulations 
at  40  CFR  51.456  were  promulgated  on 
November  24,  1993,  and  defined  a 
mobile  source  emissions  budget  for 
determining  conformity  of 
transportation  as  the  mobile  source 
portion  of  the  total  allowable  emissions 
defined  in  the  submitted  or  approved 
control  strategy  implementation  plan 
revision  or  maintenance  plan.  The 
Commonwealth  established  an 
emissions  baseline  inventory  as  part  of 
its  redesignation  and  maintenance  SIP. 
As  required  for  maintenance 
demonstrations,  the  emission 
projections  fit>m  the  baseline  inventory 
were  developed  for  a  ten  year  period.  In 
areas  subject  to  conformity,  that  had  not 
estabUshed  an  emissions  budget  per  40 
CFR  51.456,  a  SIP  approved  emissions 
projection  inventory  would  be  used  as 


the  emissions  budget  for  conformity' 
purposes.  Therefore,  the  emission 
projections  inventory  provided  in  the 
Commonwealth's  maintenance  plan 
became  the  emissions  budget  for 
conformity. 

Furthermore,  40  CFR  Part  93.118. 
allows  states  to  revise  their  emissions 
budgets  at  any  time  through  the 
standard  SIP  revision  process,  provided 
the  submittal  demonstrates  that  the 
revised  emissions  budget  will  not 
interfere  with  attainment  and 
maintenance  of  the  standard  or  any 
milestones  in  the  required  time  frame. 

The  Clean  Air  Act  (CAA),  as  amended 
in  1990,  defines  conformity  to  an 
implementation  plan  as  conformity  to 
the  plan's  purpose  of  reducing  the 
severity  and  number  of  violations  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  and  achieving  expeditious 
attainment  of  such  standards. 
Specifically,  the  CAA  requires 
transportation  improvement  programs 
(TIP)  and  Long  Range  Transportation 
Plans  that  are  federally  funded  or 
approved  actions  will  not  cause  or 
contribute  to  any  new  violation, 
increase  the  fiequency  or  severity  of  any 
existing  violation,  or  delay  timely 
attainment  of  any  standard  or  any 
required  interim  emission  reductions  or 
other  milestones  in  any  area.  Therefore, 
the  emissions  expected  from 
implementation  of  such  transportation 
plans  and  programs  must  be  consistent 
with  estimates  of  emissions  bom  a 
maintenance  plan. 

The  total  emissions  in  the  revised 
emissions  budget  for  the  Edmonson 
County  and  Owensboro  ozone 
maintenance  areas  are  below  the  1990 
levels  through  the  period  of  projection 
necessary  for  the  attainment  and 
maintenance  plan,  i.e.,  through  2005. 
Due  to  reductions  expected  from  new 
and/or  futiue  federal  emission 
standards,  non-road  source  emissions 
are  projected  to  decrease  below  the 
levels  projected  in  the  original 
maintenance  plan.  The  safety  margin 
created  bam  this  category  is  allotted  to 
the  on-road  mobile  source  emissions 
budget.  As  provided  in  the  table  below, 
the  reallotted  emissions  budget 
maintains  the  1990  levels  and  is 
consistent  with  the  redesignation/ 
maintenance  demonstration  SIP. 
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NOx  Emissions  Inventory  Summary 
[Tons  per  day] 


Category 


1990 


1993 


1996 


1999 


2002 


Edmonson  County 


Hancock  County 


VOC  Emissions  Inventory  Summary 

[Tons  per  day] 


2004 


Mobile 

J06 
.04 
0 
.37 

.83 
.04 
0 
.38 

.81 
.04 
0 
.39 

.79 
.04 
0 
.40 

.77 
.04 
0 
.40 

.78 

Area 

rvnn  ■■•■»•■•■■•■••••••••■••■••■•>■•••>■••••••••■■ 

Nonroad 

.04 
0     . 

.41 

Total 

127 

125 

1.24 

1.23 

122 

123 

Daviess  County 

Mot)4le    

5.33 

22 

3920 

2.91 

5.25 

.22 

38.92 

2.89 

5.17 

.22 

38.65 

2.87 

5.11 

.22 

38.37 

2.85 

5.04 

22 

38.10 

2.83 

5.10 

Area 

22 

Point        

37.92 

Nonroad   

2.82 

Total 

47.66 

47.28 

46.91 

46.55 

46.19 

46.06 

Mol)ile ~ - 

Area      

.14 
0 

42.86 
.16 

.14 
0 
42.89 
.16 

.13 
0 
42.93 
.16 

.13 
0 
42.97 
.16 

.12 
0 
43.01 
.16 

.12 
0 

Point 

Nonroad 

43.04 
.16 

Total 

43.16 

43.19 

4322 

43.26 

43.29 

43.32 

Category 


1990 


1993 


1996 


1999 


2002 


2004 


Ednrtonson  County 


Mobile 

Area 

124 
.74 

0 
.45 

.79 
.76 

0 
.46 

.75 
.77 
0 
.47 

.73 
.79 
0 
.48 

.72 
.80 
0 
.49 

.72 
.82 

Point 

0 

Nonroad  » 

.50 

Total 

2.43 

2.01 

1.99 

2.00 

2.01 

2.04 

Daviess  County 

Mobile „ 

Area 

10.18 
529 

1323 
3.84 

6.65 
5.25 

13.13 
3.81 

6.48 

5.22 

13.04 

3.79 

6.42 

5.18 

12.95 

3.76 

6.44 

5.15 

12.86 

3.74 

6.53 
5.13 

roini 

Nonroad  

12.80 
3.72 

Total 

32.54 

28.84 

28.53 

28.31 

28.19 

28.18 

Hancock  County 


Mobile _ 

.20 

.13 

.12 

.12 

.11 

.11 

Area 

.08 

.08 

.08 

.08 

.08 

.08 

Point „ 

323 

3.30 

3.30 

3.30 

3.31 

3.31 

Nonroad  

.09 

.09 

•09 

.09 

.09 

.09 

Total 

3.60 

3.60 

3.59 

3.59 

3.59 

3.59 

Final  action 

EPA  is  approving  Kentucky's  revised 
emission  budget  for  the  Edmonson 
Coimty  and  Owensboro  ozone 
maintenance  area.  The  Agency  has 
reviewed  this  reque^st  for  revision  of  the 
Federally  approved  State 
implementation  plans  (SIP)  for 


conformance  with  the  provisions  of  the 
Amendments  enacted  on  November  15, 
1990,  and  the  Transportation 
Conformity  Rule  promulgated  on 
November  24, 1993  and  amended  on 
August  15, 1997.  The  Agency  has 
determined  that  this  request  conforms  to 
those  requirements.  Therefore,  this 


action  revises  the  motor  vehicle 
emissions  budget  for  the  Kentucky 
Counties  of  Edmonson,  Daviess  and  a 
portion  of  Hancock. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
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comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  mat  wiH^erve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective 
November  2, 1998  without  further 
notice  imless  the  Agency  receives 
relevant  adverse  comments  by  October 
5. 1998. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Only  parties  interested  in 
commenting  on  the  rule  should  do  so  at 
this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  November  2. 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

The  ozone  SIP  is  designed  to  satisfy 
the  requirements  of  part  D  of  the  CAA 
and  to  provide  for  attainment  and 
maintenance  of  the  ozone  NAAQS. 
Approval  of  this  motor  vehicle 
emissions  budget  should  not  be 
interpreted  as  authorizing  the  State  to 
delete,  alter,  or  rescind  any  of  the  VOC 
or  NOx  emission  limitations  and 
restrictions  contained  in  the  approved 
ozone  SIP.  Changes  to  ozone  SIP  VOC 
regulations  rendering  them  less 
stringent  than  those  contained  in  the 
EPA  approved  plan  cannot  be  made 
imless  a  revised  maintenance  plan  is 
submitted  to  and  approved  by  EPA. 
Unauthorized  relaxations,  deletions, 
and  changes  could  result  in  both  a 
finding  of  non-implementation  [section 
173(b)  of  the  CAA)  and  in  a  SIP 
deficiency  call  made  pursuant  to  section 
110(a)(2)(H)  of  the  CAA. 

Nothing  in  this  action  will  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  will  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Nothiiig  in  this  action  should  be 
construed  as  making  any  determination 
01"  expressing  any  position  regarding 
Kentucky's  audit  privilege  and  penalty 
immunity  law  KRS  224.01^40  or  its 
impact  upon  any  approved  provision  in 
the  SIP,  including  the  revision  at  issue 
here.  The  action  taken  herein  does  not 
express  or  imply  any  viewpoint  on  the 
question  of  whether  there  are  legal 
deficiencies  in  this  or  any  other  Clean 


Air  Act  program  resulting  from  the 
effect  of  Kentucky's  audit  privilege  and 
immunity  law.  A  state  aucUt  privilege 
and  immunity  law  can  affect  only  state 
enforcement  and  cannot  have  any 
impact  on  federal  enforcement 
auUiorities.  EPA  may  at  any  time  invoke 
its  authority  under  the  Clean  Air  Act, 
including,  for  example,  sections  113, 
167,  205,  211  or  213,  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  under  section  304  of  the 
Clean  Air  Act  is  likewise  unafi^ected  by 
a  state  audit  privilege  or  immunity  law. 

I.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  bom  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review. 

B.  Executive  Order  13045 

The  final  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  because  it  is  not  an 
"economically  significant"  action  under 
Executive  Order  12866. 

C  Regulatory  Flexibility  Act 

Under  the  Flexibility  Act,  5  U.S.C. 
600  et  seq.,  EPA  must  prepare  a 
regulatory  flexibility  analysis  assessing 
the  impact  of  any  proposed  or  final  rule 
on  small  entities.  5  U.S.C  sections  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  part  D  of  the  CAA  does  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  federal-state 
relationship  imder  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Q.  1976);  42  U.S.C 
section  7410  (a)(2)  and,  7410  (k)(3). 


D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205.  EPA  must  select  the  most  cost 
effective  and  least  burdensome 
alternative  that  achieves  objectives  of 
the  rule  and  is  consistent  with  statutory 
reqiiirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
promulgated  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  pre-existing 
requirements  under  State  or  local  law. 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

E.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

F.  Petitions  for  Judicial  Review 

Under  Section  307((b)(l)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  2, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
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review  may  be  filed,  and  will  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide,  Ozone. 

Dated:  July  30. 1998. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401  et  seq. 

Subpart  S— Kentucky 

2.  Section  52.920,  is  amended  by 
adding  paragraph  (c)(91)  to  read  as 
follows: 

152.920    Identification  of  plan. 

•        •        •        *        • 

(c)  •  •  • 

(91)  The  maintenance  plan  for 
Edmonson  Coimty  and  Owensboro 
ozone  area  submitted  by  the 
Commonwealth  of  Kentucky  through 
the  Natural  Resources  and 
Environmental  Protection  Cabinet  on 
April  16, 1998,  as  part  of  the  Kentucky 
SIP. 

(i)  Incorporation  by  reference. 

Mobile  Emissions  Budgets  for 
Owensboro  Area  and  Edmonson  County 
Marginal  Ozone  Maintenance  Areas: 
Introduction  page  and  Tables  1  through 
8  effective  April  14, 1998. 

(ii)  Other  material.  None. 

[FR  Doc.  98-23502  Filed  9-2-98;  8:45  ami 

■ILUNO  COOC  WO  60  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1504, 1542.  and  1552 
[FRL-«155-5] 

Acquisition  Regulation:  Administrative 
Amendments 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  amending  the  EPA 


Acquisition  Regulation  (EPAAR)  (48 
CFR  Chapter  15)  removing  from  the 
EPAAR  imnecessary  coverage  that 
dupUcates  existing  FAR  coverage  on 
quick-closeout  procedures,  and  making 
other  administrative  changes. 
EFFECTIVE  DATE:  September  3,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Schaffer,  U.S.  Environmental  Protection 
Agency,  Office  of  Acquisition 
Management  (3802R),  401  M  Street,  SW, 
Washington,  D.C.  20460,  Telephone: 
202-564-4366. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  eUminates  EPAAR 
1542.708  Quick-Closeout  Procedures 
which  duplicates  existing  FAR  coverage 
(FAR  42.708),  and  makes  other 
administrative  changes.  As  authorized 
by  section  22(a)  of  the  Office  of  Federal 
Procurement  Policy  Act,  41  U.S.C.  418b, 
this  rule  is  being  issued  without  notice 
and  opportimity  for  public  comment 
because  it  does  not  have  a  significant 
effect  beyond  the  internal  operating 
procedures  of  the  Agency,  and  it  does 
not  impose  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors. 

B.  Executive  Order  12866 

The  final  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866;  therefore,  no 
review  was  required  by  the  Office  of 
Information  and  Regulatory  Affairs 
within  the  Office  of  Management  and 
Budget  (OMB). 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  contain  information  collection 
requirements  that  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.) 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  final  rule 
does  not  exert  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  The  requirements  to  contractors 
imder  the  rule  impose  no  reporting, 
record-keeping,  or  any  compliance 
costs. 

E.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  final  rule  does  not  contain 
a  Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments. 


in  the  aggregate,  or  the  private  sector  in 
one  year.  Any  private  sector  costs  for 
this  action  relate  to  paperwork 
requirements  and  associated 
expenditures  that  are  far  below  the  level 
established  for  UMRA  applicability. 
Thus,  the  rule  was  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

F.  Submission  to  Congress  and  the 
General  Accounting  OfiBce 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

G.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  '"economically 
significant'"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDject  to  E.0. 13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  on  environmental  health  or 
safety  risks. 

List  of  Subjects  in  48  CFR  Parts  1504, 
1542,  and  1552 

Environmental  protection, 
Government  procurement. 

Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Parts 
1504, 1542  and  1552  continue  to  read  as 
follows: 

Authority:  The  provisions  of  this 
regulation  are  issued  under  5  U.S.C  301;  Sec. 
205(c),63  Stat.  390,  as  amended. 
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§1504.864-6    [Anwnded] 

2.  Section  1504.804-5  is  amended  by 
revising  the  reference  "1542.708"  to 
read  "FAR  42.708." 

§1542.708    [Removed] 

3.  Section  1542.708  is  removed. 

4.  Section  1552.209-71  is  amended  by 
revising  "ALTERNATE  I  to  Paragraph 
(e)"  to  read  as  follows: 

§§1552.209-71    Organizational  conflicts  of 

InlMfML 


ORGANIZATIONAL  CONFUCTS  OF 
INTEREST  (MAY  1994) 

•        •        •        *        • 

ALTERNATE  I 


Contracts  for  other  than  Superfund  work 
shall  include  Alternate  I  in  iMs  clause  in  lieu 
of  paragraph  (e). 

(e)  The  Contractor  agrees  to  insert  in  each 
subcontract  or  consultant  agreement  placed 
hereunder  provisions  which  shall  conibmi 
substantially  to  the  language  of  this  clause, 
including  this  p>aragraph,  unless  otherwise 
authorized  by  the  contracting  officer. 

§1552.211-70    [Amendad] 

5.  Section  1552.211-70  and 
ALTERNATE  I  is  amended  by  revising 
the  OMB  clearance  niunber  2030-0005 
expiration  date  of  "May  31, 1986"  to 
read  "January  31,  2000." 

§1552.218-74    [Anwnded] 

6.  Section  1552.216-74  is  amended  by 
revising  the  reference  in  paragraph  (b) 
"1552.212-70"  to  read  "1552.211-73." 

Dated:  August  24, 1998. 
Betty  L.  Bailey, 

Director,  Office  of  Acquisition  Management. 
[FR  Doc.  98-23816  Filed  9-2-98;  8:45  am) 
BauNQ  cooE  eseo-ao-p 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Denial  of  Petition  for 
Rulemaidng 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 

ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  document  denies  a 
petition  for  rulemaking  submitted  by  Dr. 
Richard  H.  McSwain  to  regulate  the 
bottom  of  automotive  fuel  tanks  to 
protect  them  from  rupture  by  roadway 
hazards.  Neither  the  information 
submitted  by  the  petitioner  nor 


information  otherwise  available  to  the 
agency  indicate  that  the  matter 
identified  by  the  petitioner  is  a  safety 
problem  warranting  regulatory  action. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues:  Dr.  WilUam  J.J.  Liu, 
Office  of  Crashworthiness  Standards, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington.  DC  20590.  Telephone: 
(202)  366-4923.  Facsimile  (202)  36G- 
4329. 

For  legal  issues:  Nicole  Fradette. 
Office  of  Chief  Counsel,  NCC-20, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Telephone: 
(202)  366-2992.  Facsimile  (202)  366- 
3820. 

SUPPI^MENTARY  INFORMATION:  By 
petition  dated  July  17, 1997,  Dr.  Richard 
H.  McSwain  requested  the  agency  to 
issue  a  regulation  that  would  protect  the 
bottom  of  automotive  fuel  tanks  bom 
roadway  hazards.  The  petitioner 
asserted  that,  over  the  past  five  years, 
numerous  deaths  have  occurred  from 
vehicle  fires  caused  by  the  rupture  of 
the  bottom  of  the  vehicle's  fuel  tank  by 
roadway  hazards. '  Dr.  McSwain  did  not 
quantify  the  number  of  those  deaths,  but 
did  enclose  news  articles  about  several 
allegedly  related  crashes.  He  also  stated 
that  European  motor  vehicle  standards 
require  the  protection  of  the  fuel  tank 
bottom  and  enclosed  Volume  2  of  the 
German  "Motor  Vehicle  Construction 
and  Use  Regulations"  (1995)  and 
Economic  Commission  for  Europe  (ECE) 
Regvilation  No.  34,  "Uniform  Provision 
Concerning  the  Approval  of  Vehicles 
with  Regard  to  the  Prevention  of  Fire 
Risks"  (01  Series,  Addendiun  33  to 
Amendment  1,  January  18, 1979). 

The  petitioner  also  stated  that  several 
U.S.  government  agencies  have 
recognized  the  need  for  protection  of 
fuel  tank  bottoms.  In  support  of  that 
claim,  he  enclosed  a  1970 
Multidisciplinary  Accident 
Investigation  report  of  a  case  involving 
a  vehicle  fire  prepared  for  the  U.S. 
National  Highway  Safety  Bureau 
(NHSB),  a  predecessor  of  NHTSA.  The 
NHSB  study  examined  a  major  vehicle 
fire  that  occurred  following  a  severe 
crash  in  which  the  vehicle's  structure 
was  severely  deformed,  compressing  the 
fuel  tank  between  the  left  and  right 
fi'ame  rails.  The  tank  ruptured  at  the 
seams,  allowing  fuel  to  escape.  The  fuel 
was  ignited  by  the  sparks  created  when 
the  vehicle  hit  a  concrete  culvert.  The 
NHSB  study  recommended 


■  The  petitioner  did  not  define  whet  he  meant  by 
"roadway  hazards."  The  agency  understands  the 
petitioner  to  be  referring  to  roadway  debris  and  not 
the  roadway  elements,  such  as  guardrails  and  curbs. 


incorporating  additional  protection  in 
fuel  tanks  to  prevent  them  from 
rupturing  in  a  crash.  The  study  also 
recommended  installing  a  protective 
lining  inside  of  the  fuel  tank  to  prevent 
fuel  spillage  in  the  event  of  a  fuel  tank 
rupture. 

The  petitioner  also  submitted  a  1984 
National  Transportation  Safety  Board 
(NTSB)  Safety  Recommendation 
directed  to  the  Motor  Vehicle 
Manufacturers  Association  (MVMA). 
The  NTSB  recommendations  were  the 
result  of  a  study  of  a  severe  crash  that 
occiured  when  22  vehicles  drove  at 
speeds  ranging  frtim  5  to  50  mph  into 
the  dense  smoke  of  a  grass  fire  and  were 
involved  in  multiple  collisions.  The  fuel 
tanks  of  seven  of  die  vehicles  ruptured, 
spilling  fuel.  The  fuel  ignited  and  a 
major  fire  ensued.  The  NTSB  study 
encouraged  vehicle  manufactiuers  to 
develop  and  apply  more  effective 
technology  to  ensure  fuel  system 
integrity  during  high  speed  crashes. 

To  promulgate  or  amend  a  vehicle 
safety  requirement.  NHTSA  must  decide 
that  a  safety  problem  exists,  that  the 
problem  is  significant  enough  to  warrant 
regulation,  and  that  the  requirement 
would  reduce  the  problem  and  thus 
meet  the  need  for  motor  vehicle  safety. 
In  this  instance,  NHTSA  has  found  no 
basis  for  concluding  that  there  is  a 
safety  problem  warranting  regulatory 
action  with  respect  to  the  rupturing  of 
the  bottom  of  fuel  tanks  by  roadway 
hazards. 

Although  the  petitioner  enclosed 
several  news  accounts  of  vehicle  fires 
caused  by  ruptiued  fuel  tanks, 
specifically  four  news  items  of  severe 
crashes,  and  two  old  case  studies  of 
severe  crashes,  he  did  not  demonstrate 
that  there  was  a  significant  safety 
problem  with  vehicle  fuel  tank  ruptures 
by  roadway  hazards.  Further,  NHTSA  is 
not  aware  of  information  from  other 
sources,  including  its  own, 
demonstrating  the  existence  of  a 
significant  problem. 

Most  of  the  information  submitted  by 
the  petitioner  does  not  appear  to  relate 
to  the  issue  of  the  susceptibiUty  of  the 
bottom  of  fuel  tanks  to  ruptiue  by 
roadway  hazards.  The  agency  notes  that 
the  vehicle  fire  discussed  in  the  NHSB 
study  occurred  when  the  fuel  tank 
rupttired  due  to  the  intrusion  of  the 
vehicle  frame  into  the  sides,  not  the 
bottom,  of  the  fuel  tank.  The  NHSB 
study  did  not  specifically  recommend 
regulating  the  bottom  of  fuel  tanks. 
Fiuther.  the  1984  NTSB  study 
recommended  that  the  MVMA  develop 
and  apply  more  effective  technology  to 
reduce  breaches  in  the  fuel  system  and 
to  minimize  any  fuel  loss  if  a  breach 
occius,  particularly  in  crashes  involving 
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high  speed  differentials.  The  NTSB 
study  did  not  specifically  recommend 
regulating  the  underside  of  fuel  tanks. 

The  agency  notes  that,  contrary  to  the 
petitioner's  statement,  neither  the  1979 
ECE  Reg.  No.  34  nor  the  1995  German 
"Motor  Vehicle  Construction  and  Use 
Regulations"  specify  tests  for  the  bottom 
of  fuel  tanks.  Moreover,  NHTSA  has 
compared  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  301,  Fuel  System 
Integrity,  to  several  foreign  fuel  system 
integrity  standards,  including  ECE  Reg. 
No.  34,  and  determined  that  NHTSA's 
standard  requires  more  stringent  crash 
tests  than  the  ECE  standard  (60  FR 
18566;  April  12, 1995).  As.to  the  media 
reports  about  particular  crashes  that  the 
petitioner  believes  involved  the 
rupturing  of  the  bottom  of  fuel  tanks, 
the  agency  notes  that  only  one  of  the 
four  news  reports  clearly  stated  that  the 
vehicle  fire  was  caused  by  the  rupture 
of  the  underside  of  the  vehicle's  fuel 
tank  by  roadway  debris.  The  other  three 
reports  simply  stated  that  the  vehicles' 
fuel  tanks  ruptured  after  the  vehicles 
struck  a  guardrail  and,  in  one  case, 
rolled  over.  Although  the  three  reports 
did  not  specify  the  location  of  the 
ruptures,  the  description  of  the  crashes 
indicate  that  the  ruptures  did  not  occiu: 
in  the  underside  of  the  vehicles. 

In  addition  to  the  information 
submitted  by  the  petitioner,  the  agency 
considered  its  own  information.  As  part 
of  its  research  now  underway  relating  to 
a  possible  upgrade  of  FMVSS  No.  301, 
(49  CFR  571.301),  NHTSA  has  collected 
data  regarding  vehicle  crash  fires.  The 
data  do  not  show  a  significant  problem 
with  vehicle  fires  resulting  from  the 
rupture  of  fuel  tanks  by  roadway  debris. 
According  to  a  review  of  1993-1995  Fire 
Case  Reports  from  the  National 
Automotive  Sampling  System  (NASS)  ^, 
74.1  percent  of  all  vehicle  fires  originate 
in  the  vehicle's  engine  compartment 
and  18.9  percent  originate  in  the  fuel 
tank.  According  to  the  review,  most  of 
the  fires  associated  with  the  fuel  tank 
involved  ignition  of  gasoline  leaking 
from  ruptures  or  punctures  due  to 
collisions  with  other  vehicles  or  due  to 
single  vehicles  hitting  roadway  curbs, 
sign  posts,  embankments,  etc.,  not 
roadway  debris.  The  review  identified 
five  cases  of  vehicle  fires  originating  in 
the  undercarriage  area  between  1993 
and  1995.  In  the  first  case,  the  crash 
investigation  report  stated  that  the  fire 
occurred  in  the  engine  compartment 
"due  to  the  undercarriage  damage."  The 
case  was  later  reclassified  as  a  "front" 
fire.  In  the  second  case,  the  crash 


'  "Clinical  Review  of  NASS  Fire  Case  Reports,' 
Contract  No.  DTNH22-93-C-07034,  January  24, 
1997. 


investigation  report  stated  that  the  fire 
occurred  during  the  vehicle's  rollover 
sequence,  off  the  roadway,  after  the 
vehicle  hit  a  roadway  "curbstone"  at 
40-45  mph  and  ruptured  its  fuel  tank. 
In  this  case,  one  occupant  suffered  a 
Maximiun  Abbreviated  Injury  Scale  6 
bum  injury.  In  the  third  case,  the  crash 
investigation  report  stated  that  the 
vehicle  struck  and  ran  over  a  roadway 
sign  post.  The  report  said  that  the  fire 
occiured  oS  the  roadway  when  the 
"stump"  of  the  sign  post  punctured  the 
vehicle's  fuel  tank  "igniting  the  fumes 
and  or  fuel."  In  the  fourth  case,  the 
crash  investigation  report  stated  that  the 
vehicle  went  out  of  control  and  "went 
off  the  left  side  of  the  roadway  down  a 
steep  embankment."  It  added  that  the 
fire  occiured  when  gasoline  &t)m  a 
leaking  or  ruptured  fuel  tank  ignited.  In 
the  fifth  case,  the  crash  investigation 
report  stated  that  the  fire  occurred  when 
the  vehicle  hit  an  open  man-hole  and  its 
"rear  wheel  sunk  into  the  [hole]  causing 
the  gas  tank  to  contact  the  roadway."  No 
occupant  suffered  a  bum  injury  in  the 
third,  fourth,  and  fifth  cases.  As 
previously  stated,  none  of  these  fires 
occurred  as  a  result  of  roadway  debris 
striking  the  imdercarriage  of  the  vehicle. 
Even  if  the  petitioner  were  referring  in 
his  petition  to  these  types  of  events  as 
well  as  fire  occurrences  due  to  roadway 
debris,  any  rulemaking  action  to  only 
address  this  problem  would  be  very 
limited  in  scope  and  would  not  be 
significant  enough  to  warrant  an 
amendment  of  FMVSS  No.  301. 

On  April  12, 1995.  NHTSA  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  announcing  the 
agency's  plans  to  consider  upgrading 
FMVSS  No.  301  by  making  the  crash 
requirements  more  stringent  and  by 
broadening  the  standard's  focus  to 
include  mitigation  concepts  related  to 
fuel  system  components  and 
environmental  and  aging  tests  related  to 
fuel  system  components  (60  FR  18566). 
The  notice  announced  a  three-phase 
approach  to  upgrade  the  standard:  Phase 

1,  Component  Level  Performance;  Phase 

2,  System  Level  Performance;  and  Phase 

3,  Enviroiunental  and  Aging  Efi^ects. 
As  part  of  its  ongoing  effort  to 

upgrade  the  standard,  the  agency  is 
conducting  research  and  evaluation  on 
high  incidence  cases  of  vehicle  fires, 
including  ones  associated  with  rear 
impact  crashes  and  with  the  engine 
compartment  originated  fires  occurring 
in  frontal  crashes.  Further,  the  agency  is 
seriously  pursuing  an  upgrade  of  the 
current  rear  impact  requirements  of 
FMVSS  No.  301.  This  should  result  in 
improved  vehicle  fuel  system 
protection,  including  improved  fuel 
tank  integrity.  The  agency  conducted  a 


series  of  rear  impact  tests  on  various 
vehicle  sizes  and  is  ciurently  plaiming 
a  series  of  repeatability  tests.  iTie  results 
of  this  research  program  will  serve  as  a 
bas's  for  an  agency  decision  as  to 
whether  to  issue  a  proposal  to  amend 

the  standard.  

In  accordance  with  49  CFR  part  552, 
this  completes  the  agency's  review  of 
the  petition.  The  agency  has  concluded 
that  there  is  no  reasonable  possibility 
that  the  amendment  requested  by  the 
petitioner  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding. 
After  considering  all  relevant  factors, 
the  agency  has  decided  to  deny  the 
petition. 

Authority:  49  U.S.C.  30103,  30162; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  August  27, 1998. 

L.  Robert  Shelton. 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  98-23490  Filed  9-2-98;  8:45  am) 
BILUNa  CODE  4»10-6*-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AE31 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  List  the 
Illinois  Cave  Amphlpod  as  Endangered 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  the  Illinois 
cave  amphipod  {Cammarus 
acherondytes)  to  be  an  endangered 
species  piu^uant  to  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended. 
Historically,  the  Illinois  cave  amphipod 
was  known  from  six  cave  streams  in 
Monroe  and  St.  Clair  counties,  Illinois. 
This  amphipod  is  a  cave-dependent 
species  living  in  the  dark  zone  of  cave 
entrances.  Recent  surveys  have  foimd 
the  species  at  only  three  of  the  original 
six  sites,  although  one  of  the  six  sites  is 
no  longer  accessible  for  surveys.  This 
species  is  believed  to  be  threatened 
primarily  by  degraded  groundwater 
quahty  resulting  from  various  sources, 
such  as  the  application  of  agricultural 
and  residential  pesticides  end  fertilizers 
in  cave  stream  recharge  areas,  and 
contamination  from  hiunan  and  animal 
wastes  from  residential  septic  systems 
and  livestock  feedlots.  This  action 
implements  the  Federal  protection  of 
the  Act  for  the  Illinois  cave  amphipod. 
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DATES:  This  rule  is  effective  October  5. 

1998. 

ADDRESSES:  The  complete  file  for  this 

rule  is  available  for  public  inspection, 

by  appointment,  diuing  normal  business 

hours  at  the  U.S.  Fish  and  WildUfe 

Service's  Rock  Island  Field  Office,  4469 

48th  Avenue  Court,  Rock  Island,  Illinois 

61201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  C.  Nelson,  Field  Supervisor, 

Illinois  Field  Office  (see  ADDRESSES 

section)  (telephone  309/793-5800; 

facsimile  309/793-5804). 

SUPPLEMENTARY  INFORMATION: 

Background 

Hubricht  and  Mackin  (1940) 
described  the  Illinois  cave  amphipod 
(Gammams  acherondytes).  Leslie 
Hubricht  collected  the  Type  specimens 
in  1938  &t)m  Morrison's  Cave  (now 
Illinois  Caverns),  near  Burksville, 
Illinois. 

Sexually  mattire  males  are  up  to  20.0 
millimeters  (mm)  (0.8  inch  (in.))  long; 
sexually  mature  females  are  12.0  to  16.0 
mm  (0.5  to  0.6  in.)  long.  The 
amphipod's  color  is  Ught  gray-blue,  and 
the  eyes  are  reniform  (kidney-shaped), 
small  and  degenerate  with  the  pigment 
drawn  away  bom  the  facets  in  an 
irregular  black  mass.  The  first  antenna 
is  long  and  slender,  more  than  one-half 
the  length  of  the  body.  The  primary 
flagellum  has  up  to  40  segments  and  the 
secondary  flagellum  has  up  to  6 
segments.  The  second  antenna  is  about 
three-fourths  as  long  as  the  first 
anteima.  The  flagelliun  of  the  second 
anteima  has  up  to  18  segments  and  lacks 
sensory  organs  in  either  sex.  Hubricht 
tod  Mackin  (1940)  reported  that  its 
clutch  size  is  up  to  21  eggs,  and 
Holsinger  (1972)  reported  that  ovigerous 
(egg-bearing)  females  have  been 
observed  in  summer  and  fall. 

This  species  is  best  difl^erentiated 
from  other  amphipods  in  the  field, 
especially  from  Gammams  fasciatus, 
which  it  resembles,  by  its  color,  small 
degenerate  eyes,  and  a  much  longer  first 
anteima.  It  is  usually  associated  urith 
the  larger  G.  troglophilus  (Hubricht  and 
Mackin  1940)  but  is  much  less  common 
(Holsinger  1972). 

This  species  is  a  troglobitic  (cave- 
dependent)  species  inhabiting  the  dark 
zone  of  cave  streams.  As  a  group, 
'amphipods  require  cold  water  and  are 
intolerant  of  wide  ranges  in 
temperature.  They  are  strongly  sensitive 
to  touch  and  react  negatively  to  light. 
High  levels  of  dissolved  oxygen  appear 
to  be  an  environmental  necessity.  They 
are  omnivorous  scavengers,  feeding  on 
dead  animal  and  plant  matter  or  the  thin 
bacterial  film  covering  most  submerged 


siu-faces  throughout  their  aquatic 
habitat. 

The  Illinois  cave  amphipod  is 
endemic  to  the  Illinois  Siiikhole  Plain  of 
Monroe  and  St.  Clair  counties  and  was 
historically  known  fix)m  six  cave 
systems,  which  are  all  within  a  16- 
kilometer  (10-mile)  radius  of  Waterloo, 
Illinois.  The  main  entrances  to  two  of 
the  caves,  Illinois  Caverns  and 
Fogelpole  Cave,  are  in  public  ownership 
and  the  other  four  are  privately  ovtmed. 
The  cave  streams  from  which  this 
species  is  historically  known  are  each 
fed  by  a  distinct  watershed  or  recharge 
area;  and  there  are  no  known 
interconnections  between  them,  or  with 
other  cave  systems.  Two  of  the  six  caves 
may  become  hydrologically  connected 
during  extremely  hi^  rainfall  over 
short  periods  of  time  (Samuel  V.  Paimo, 
Illinois  Natiu^l  History  Survey, 
Champaign,  IL,  in  litt.  1996).  Thus,  it  is 
believed  that  there  is  virtually  no 
opportimity  for  this  species  to  become 
distributed  to  other  cave  systems  via 
natural  pathways. 

There  are  few  data  or  adequate  survey 
techniques  on  which  to  base  population, 
productivity,  or  trend  estimates  for  this 
species.  Sampling  for  cave  fauna  is 
difficult  at  best,  and  the  challenges  of 
surveying  are  compounded  by  the 
relatively  small  size  of  this  species  and 
the  difficulty  of  researchers  to 
distinguish  it  from  other  similar 
amphipods  in  the  field.  Thus,  survey 
data  are  not  sufficient  to  accurately 
record  numbers  of  this  small 
subterranean  invertebrate;  however, 
they  do  demonstrate  a  reduction  in  its 
range  and  the  number  of  extant 
populations.  Since  Hubricht's  initial 
1938  collections  of  unknown  numbers 
fiY>m  2  caves,  other  collections  have 
been  made  in  1965  (at  least  19 
specimens  taken  from  the  2  caves 
sampled  in  1938,  plus  a  third  cave), 
1972  (unknown  numbers  taken  from  2 
additional  caves),  1974  (6  specimens 
taken  from  1  cave  sampled  in  1938), 
1986  (2  specimens  taken  from  1  cave 
sampled  in  1938  and  from  a  new,  sixth 
cave),  1992  (20  specimens  taken  from  1 
cave  sampled  in  1938),  and  1993  (11 
specimens  taken  from  2  caves  sampled 
in  1938)  (Webb  1995). 

The  most  recent  and  extensive 
sampling  effort  was  in  1995  in  which 
the  Illinois  Natural  History  Survey 
(INHS)  investigated  25  caves  in  the 
Illinois  Sinkhole  Plain  and  confirmed 
the  presence  of  the  species  in  only  3  of 
the  original  6  cave  systems,  all  in 
Monroe  County.  The  species  was  not 
found  in  any  additional  caves  (Webb  et 
al.  1993,  Webb  1995).  In  1995,  56 
specimens  were  taken  from  Illinois 
Caverns,  19  specimens  bom  Fogelpole 


Cave,  and  2  specimens  from  a  third, 
privately  owned  cave.  The  species 
appears  to  be  extirpated  from  the  two 
caves  where  no  sp>ecimens  were 
collected  in  1965  or  1986.  Its  status  in 
a  sixth  cave  is  currently  imknown 
because  the  cave  entrance  has  been 
closed  by  the  landowner,  thus  the  cave 
has  not  been  re-surveyed  since  1965. 
Due  to  the  extensive  searches  by  INHS, 
it  is  possible,  but  unUkely,  that  there  are 
populations  in  other  caves  in  the  Illinois 
Sinkhole  Plain.  The  INHS  made  an 
intensive  effort  to  collect  in  all  small 
side  rivulets  and  drip  pools  in  the  25 
caves  it  sampled  and  believes  that  the 
collection  results  reasonably  reflect  the 
relative  abundance  of  the  species  in 
cave  streams  of  the  Sinkhole  Plain  (S.J. 
Taylor,  INHS,  in  litt.  1998). 

Previous  Fedo-al  Action 

On  May  22, 1984,  the  Service 
published  a  notice  of  review  in  the 
Federal  Register  (49  FR  21664) 
designating  the  Illinois  cave  amphipod 
as  a  category  2  candidate  species. 
Category  2  was  composed  of  taxa  for 
which  the  Service  had  information 
indicating  that  threatened  or 
endangered  status  might  be  warranted, 
but  for  which  adequate  data  on 
biological  vuInerabiUty  and  threats 
indicated  that  fisting  was  possibly 
appropriate,  but  for  which  data  were  not 
sufficient  to  support  issuance  of  fisting 
proposals.  The  species  was  again 
included  as  a  category  2  candidate 
species  in  the  notice  of  review 
published  in  the  Federal  Register  (54 
FR  554)  on  January  6, 1989.  On 
November  21, 1991,  the  Service 
pubfished  a  notice  of  review  in  the 
Federal  Register  (56  FR  58804) 
designating  the  species  as  a  category  1 
candidate.  Category  1  taxa  were  those 
for  which  the  Service  had  substantial 
biological  information  on  band  to 
support  proposing  to  Ust  the  species  as 
threatened  or  endangered.  The  species 
was  again  included  as  a  category  1 
candidate  species  in  a  notice  of  review 
published  in  the  Federal  Register  (59 
FR  58982)  on  November  15, 1994.  On 
February  28, 1996,  the  Service 
published  a  notice  of  review  in  the 
Federal  Register  (61  FR  7596)  which 
eliminated  the  several  candidate 
category  designations  of  previous 
notices  and  identified  the  amphipod  as 
a  candidate  species  with  a  Usting 
priority  of  2.  On  July  28,  1997,  the 
Service  pubUshed  the  proposed  rule  (62 
FR  40319)  to  list  the  Illinois  cave 
amphipod  as  endangered.  The  Service 
reopened  the  pubUc  comment  period  on 
October  9,  1997,  (62  FR  52679)  for  60 
days  at  the  request  of  the  Illinois  Farm 
Bureau  Federation,  the  St.  Clair  County 
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Fann  Bureau  Federation,  the  Growmark 
Corporation,  and  Congressman  Jerry  F. 
Costello,  because  seasonal  agricultural 
activities  may  have  made  it  difficult  for 
some  interested  and  potentially  affected 
parties  to  prepare  and  submit  timely 
comments  on  the  proposal.  That 
comment  period  closed  on  December  8, 
1997. 

The  processing  of  this  final  rule 
conforms  with  the  Service's  revised 
Listing  Priority  Guidance  published  in 
the  Federal  Register  (63  FR  25502]  on 
May  8, 1998.  The  Guidance  revised  the 
order  in  which  the  Service  will  process 
rulemakings  during  fiscal  years  1998 
and  1999.  The  Guidance  calls  for  giving 
highest  priority  to  handling  emergency 
hstings  (Tier  1)  and  second  highest 
priority  (Tier  2)  to  all  other  Usting 
actions  except  the  designation  or 
revision  of  critical  habitat.  Critical 
habitat  designations  or  revisions  are 
Tier  3  actions.  Processing  of  this  final 
rule  falls  imder  Tier  2. 

Summary  of  Comments  and 
Recommendations 

In  the  July  28, 1997,  proposed  nde 
and  October  9, 1997,  notice  reopening 
the  comment  period,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule.  Appropriate  Federal  and  state 
agencies,  county  governments,  scientific 
organizations,  agricultural 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  were 
published  in  local  and  regional 
newspapers  across  the  range  of  the 
species  inviting  pubUc  comment. 

The  Service  received  comments  from 
27  individuals  and  organizations  during 
the  comment  periods;  some  parties 
provided  more  than  one  comment  letter. 
Eight  commenters  supported  the 
proposal.  Twelve  parties  expressed 
concern  over  the  possible  effect  the 
isting  may  have  on  their  area  of  interest 
agriculture  or  cave  visitation),  and 
dveral  offered  rebuttals  to  the  Service's 
rationale  but  did  not  directly  oppose  the 
proposal.  Four  commenters  expressed 
opposition  to  the  proposal. 

Written  comments  received  during 
the  comment  periods  are  addressed  in 
the  following  siunmary.  Comments  of  a 
similar  nature  are  grouped  together. 

Issue  1:  The  Federal  Government,  and 
hence  the  Service,  does  not  have  the 
authority  to  list  a  species  found  in  only 
one  State,  because  regulation  of  such 
species  does  not  impact  upon  interstate 
commerce. 

Service  Response:  A  December  5, 
1997,  decision  by  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 


Circuit,  National  Association  of  Home 
Builders  et  al.  v.  Babbitt.  130  F.3d  1041 
(D.C.  Cir.  1997),  a  case  challenging 
protection  of  the  Delhi  Sands  flower- 
loving  fly  under  the  Act,  addressed  this 
issue.  The  ruUng  affirms  Congress' 
authority  to  protect  endangered  species 
whose  range  is  limited  to  a  single  State. 
The  Court  clearly  recognized  that  the 
extinction  of  even  a  single  species  may 
have  significant  effects  on  the  health  of 
an  ecosystem  and  ultimately  on  the 
commerce  of  the  nation. 

Issue  2:  Little  information  exists  on 
the  value  of  this  species  to  humans. 

Service  Response:  Congress  did  not 
make  a  distinction  between  those 
species  that  are  ciurently  known  to  have 
some  commercial  or  economic  value 
and  those  that  do  not;  the  Act  applies 
to  all  species  in  danger  of  extinction. 
Economic  or  commercial  value  is  not  a 
consideration  in  a  listing  decision. 
However,  the  Service  realizes  that  it  is 
difficult  to  describe  the  need  to  protect 
a  species  that  most  people  will  never 
see  and  that  has  no  obvious  economic, 
commercial,  recreational,  or  aesthetic 
value.  One  of  Congress'  underlying 
principles  when  enacting  the  Act  was 
that  allowing  any  species  to  go  extinct 
could  result  in  unforeseeable  adverse 
effects,  because  we  may  not  know  what 
contribution  that  species  later  may  be 
found  to  have  for  the  good  of  hiunans. 
There  are  many  examples  of  plant  and 
animal  species  that  have  been  found 
useful  in  the  treatment  of  diseases  or  in 
scientific  research  that  provide  benefits. 
Once  a  species  becomes  extinct,  that 
potential  benefit  is  lost  forever. 

From  an  ecological  perspective,  an 
amphipod  belongs  to  a  group  of  species 
called  detritivores  that  consume  dead 
and  decaying  organic  matter,  recycling 
their  nutrients  back  into  the 
environment.  Nutrient  recycling  is  a 
critically  important  function  in  all 
ecosystems,  especially  nutrient-poor 
cave  ecosystems.  Amphipods  can  also 
be  considered  to  be  indicator  species, 
that  is,  species  especially  sensitive  to 
physical  and  chemical  changes  in  their 
habitat,  which  can  tell  us  when  there  is 
something  critically  wrong  in  their 
environment,  and  ours. 

Issue  3:  The  Service  lacks  the 
scientific  data  to  justify  listing  this 
species  since  there  has  been  inadequate 
sampling  conducted:  one  cave  in  which 
the  species  historically  occurred  could 
not  even  be  surveyed. 

Service  Response:  The  Service 
believes  that  the  sampling  efforts 
conducted  in  1993  and  1995  were  by  far 
the  most  intensive  and  extensive  to 
date,  and  were  appropriate  to 
demonstrate  the  decline  in  the  species' 
range  with  a  high  degree  of  certainty.  In 


1995  the  INHS  sampled  25  caves  in  the 
Illinois  Sinkhole  Plain  and  found 
Gammarus  acherondytes  in  only  3  caves 
(Webb  et  al.  1993,  Webb  1995).  In  1  cave 
that  historically  contained  G. 
acherondytes,  for  example,  a  total  of  561 
amphipods  from  other  species  were 
collected  without  collecting  any  G. 
acherondytes.  In  a  second  cave  that 
historically  contained  the  species,  673 
amphipods  were  collected  without 
taking  any  G.  acherondytes.  If  it  is 
present  in  either  of  these  caves,  it  would 
have  to  be  extremely  rare,  constituting 
less  than  2  individuals  per  1000 
amphipods  sampled.  By  comparison,  G. 
acherondytes  appeared  in  hi^er 
numbers  in  much  smaller  amphipod 
samples  in  Fogelpole  Cave  (at  a  rate  of 
more  than  50  individuals  per  1000 
sampled)  and  IlUnois  Caverns  (at  a  rate 
of  about  250  individuals  per  1000 
sampled).  If  the  species  is  present  in 
significant  niunbers  in  the  other  2  caves, 
it  should  have  been  readily  collected  in 
mainstream  samples  at  the  level  of 
sampling  intensity  that  was  carried  out 
in  the  1993  and  1995  surveys.  More 
intensive  collecting,  in  which  thousands 
of  amphipod  specimens  are  taken  from 
each  cave  for  later  identification,  might 
be  inappropriate  and  probably 
imhealthy  for  the  cave  community. 
Such  intensive  collecting  might 
decimate  or  extirpate  an  amphipod 
species  whose  numbers  already  are 
extremely  low.  Although  suxvey  data 
cannot  unequivocally  prove  that  the 
species  is  extirpated  from  any  cave,  they 
demonstrate  that  the  most  optimistic 
scenario  is  that  the  species  is  extremely 
rare,  and  its  niunbers  have  decreased 
since  the  surveys  done  prior  to  1993. 

The  Service  recognizes  that  the 
species  may  still  occiu'  in  the  one  cave 
whose  entrance  has  been  closed  by  the 
landowner,  and  we  have  not  made  the 
assiunption  that  it  has  been  extirpated 
from  that  location.  However,  even  if  it 
does  still  occtu  there,  the  data  indicate 
that  the  species'  range  has  decreased 
from  six  caves  to  three  or  four. 

Issue  4:  Recent  sampling  efforts  have 
yielded  more  specimens  than  previous 
efforts,  indicating  that  species  numbers 
may  actually  be  increasing. 

Service  Response:  The  Service 
acknowledges  a  remote  possibility  that 
the  species  may  be  foimd  in  other  cave 
streams  in  the  sinkhole  plain.  There  is 
also  a  chance  that  it  may  be  foimd  in 
other  locations  within  Fogelpole  Cave 
and  Illinois  Caverns.  However,  the 
Service  believes  the  sampling  effort  that 
was  expended  looking  for  this  species  is 
more  than  adequate  and  reasonably 
reflects  the  relative  abimdance  and 
diminishing  distribution  of  the  species 
in  cave  streams  of  the  sinkhole  plain. 
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The  Service  does  intend  to  keep  looking 
for  this  species  in  other  locations, 
however. 

With  regard  to  estimating  the  actual 
population  of  this  species,  the  Service 
acknowledges  that  it  is  not  likely  to  ever 
achieve  that  goal,  regardless  of  the 
amount  of  effort  put  into  surveys.  The 
nature  of  this  species  and  its  habitat 
make  it  difficult,  at  best,  to  survey  for 
it.  Furthermore,  the  current 
identification  technique  for  the  species 
requires  that  it  be  sacrificed.  It  would  be 
counter  productive  to  sacrifice 
substantial  numbers  of  an  extremely 
rare  species  in  order  to  obtain  a  more 
precise  population  estimate. 

However,  obtaining  an  accurate 
estimate  of  ^ecies  numbers  is  not 
necessar>'  for  the  Service  to  determine 
that  the  species  warrants  protection 
imder  the  Act.  What  must  be 
demonstrated  is  that  its  range  has  been 
significantly  reduced  and  the  threats  to 
the  species  continue  and  can  reasonably 
be  expected  to  result  in  a  further 
decline.  An  accurate  population 
estimate  also  is  not  necessary  to 
establish  and  achieve  recovery  goals  for 
the  species.  Recovery  can  be  achieved 
by  protecting  the  quaUty  of  its  habitat 
and  by  restoring  stable  and  viable 
populations  to  the  caves  from  which  it 
has  been  extirpated.  Once  listed,  the 
amphipod 's  relative  abundance  and 
population  trend  will  be  monitored 
safely  using  standard  scientific 
methods. 

Issue  5:  The  data  do  not  conclusively 
show  that  agricultural  chemicals  are  a 
threat  to  the  species.  Test  data  from  the 
Monroe-Randolph  Bi-Coimty  Health 
Department  do  not  support  the 
conclusion  that  groundwater  is 
polluted.  Contamination  from  pesticides 
is  ciurently  within  acceptable  Umits  and 
is  Ukely  to  decline  as  agricultural  Best 
Management  Practices  are  implemented 
in  the  area. 

Service  Response:  The  Service  agrees 
that  more  research  needs  to  be  done  to 
further  define  the  relative  importance  of 
agricultiual  chemicals  as  a  threat  to  the 
species  as  compared  to  septic  systems, 
livestock  wastes,  and  the  appUcation  of 
residential  pesticides  and  fertilizers. 
However,  the  Service  beUeves  that  all 
these  sources  contribute  to  the  problem 
of  groundwater  degradation  in  the 
Si^diole  Plain.  Research  by  Panno  et  al. 
(1996)  as  well  as  data  obtained  from  the 
Monroe-Randolph  Bi-County  Health 
Department  (ibid.),  which  tests  drinking 
water  supplies  for  nitrates  and  bacterial 
contamination,  clearly  demonstrate  that 
groundwater  degradation  in  the 
sinkhole  plain  is  human-caused.  In 
addition,  pesticide  levels  may  be  within 
acceptable  Umits  during  most  of  the 


year,  however,  it  has  been  demonstrated 
that  peak  levels  during  spring  and 
summer  rainstorm  events  are  much 
higher  and  may  be  lethal  to  the  species. 

One  of  the  Service's  peer  reviewers  of 
the  proposed  rule  suggested  that  the 
primary  threats  to  the  species  is  a 
reduction  in  dissolved  oxygen  content 
of  the  stream  which,  at  times,  may  fall 
below  Ufe-sustaining  levels.  To  a 
Umited  extent,  this  is  a  natural 
phenomenon  which  occurs  during  a 
rainstorm  event,  and  cave  stream  fauna 
can  survive  these  short-term 
depressions  provided  the  dissolved 
oxygen  content  does  not  reach  lethal 
levels.  However,  as  a  result  of  hiunan 
activities  water  now  runs  off  the  land 
more  rapidly  causing  a  greater 
depression  of  ambient  dissolved  oxygen 
in  the  cave  stream  and  providing  for 
dissolved  oxygen  content  to  reach  lethal 
levels  faster. 

Agricultural  chemicals  can  be  lethal 
at  certain  concentrations,  have  chronic 
effects  such  as  inhibiting  reproduction, 
or  leave  the  amphipod  in  a  weakened 
condition  and  less  able  to  cope  with 
short-term  depressions  of  dissolved 
oxygen  (Thomas  Aley,  Ozark 
Undergroimd  Laboratory,  in  litt.  1997). 
Water  sample  analyses  from  springs, 
wells,  and  cave  streams  in  the  vicinity 
of  these  six  caves,  including  one  with 
the  species  still  extant  (Fogelpole),  have 
found  alachlor  and  atrazine,  the  latter  at 
levels  approaching  those  known  to 
cause  reproductive  impairment  in 
another  amphipod  species  (Panno  et  al. 
1996).  DDE  and  dieldrin  also  were 
detected  in  invertebrate  samples  from 
Fogelpole  Cave.  There  are  also  high 
levels  of  fecal  coliform  and 
enterococcus  bacteria  present;  bacterial 
species  which  suggest  both  human  and 
livestock  sources. 

The  Service,  in  conjunction  with  the 
Illinois  Department  of  Conservation,  is 
funding  a  cave  recharge  study  to 
delineate  the  areal  extent  of  die 
watersheds  of  the  three  caves  in  which 
the  species  is  found.  This  crucial  first 
step  will  enable  the  Service  to  evaluate 
the  land  uses  in  the  watersheds, 
determine  the  relative  extent  and  nature 
of  contaminant  inputs  to  the 
groimdwater,  and  identify  the  primary 
locations  of  these  inputs.  Furthermore, 
additional  water  quality  testing  and 
tissue  analyses  will  be  conducted  to 
determine  the  levels  at  which 
contaminants  cause  mortality  and/or 
changes  in  critical  biological  functions 
such  as  reproduction.  With  these  data, 
the  Service  will  be  better  able  to  address 
the  threats  to  the  species  and  to  propose 
solutions  in  a  recovery  plan. 

Issue  6:  Urbanization  and  septic  waste 
may  be  a  greater  threat  than  agriculture. 


The  application  of  pesticides  on 
residential  properties  was  proposed  for 
exemption  from  the  takings  provisions 
of  section  9  of  the  Act,  but  such 
appUcations  are  not  as  well  regulated  or 
monitored  as  agricultural  applications 
and  may,  therefore,  have  a  more 
significant  impact  on  the  amphipod. 

Service  Response:  Due  to  inadequate 
data  on  the  impacts  of  residential 
property  pesticide  use,  and  in  response 
to  public  comments,  the  Service  has 
modified  the  listing  of  activities  that 
may  potentially  result  in  a  violation  of 
section  9  of  the  Act  (see  Available 
Conservation  Measures  section). 

Issue  7:  The  species'  decline  may  be 
due  to  natural  causes. 

Service  Response:  The  Service 
acknowledges  that  there  may  be  natiu^ 
causes,  such  as  severe  weather  or 
changing  climatic  conditions, 
contributing  to  the  decline  and 
extinction  of  any  species.  However, 
other  likely  causes  were  identified 
during  the  status  assessment  for  this 
species.  There  is  evidence  that  the 
deterioration  of  groundwater  quaUty  in 
the  area  coincides  with  an  increase  in 
residential  development.  There  is 
further  evidence  that  certain  agricultural 
chemicals  such  as  atrazine,  which  cause 
mortaUty  in  related  amphipod  species, 
are  at  or  near  lethal  levels  in  the 
groundwater  during  certain  periods. 
These  factors  indicate  a  human 
component  to  the  decline  of  the  species 
which  is  not  a  natural  or  cyclical 
phenomenon. 

Issue  8:  Metal  ions  found  in 
amphipod  tissue  are  not  evidence  of 
hann. 

Service  Response:  The  Service 
concius  with  this  statement.  However, 
since  several  metal  ions  have  been 
detected  in  amphipod  tissues,  the 
potential  exists  for  acute  or  chronic 
effects  to  the  species.  The  Service 
acknowledges  that  additional  research  is 
required  to  determine  the  nature  and 
extent  of  any  threat  to  the  species  that 
may  be  caused  by  metal  ions  in  their 
environment. 

Issue  9:  Listing  the  amphipod  will 
shut  down  farming  in  the  area. 

Service  Response:  The  Service  has  no 
intention  of  halting  farming  in  the 
Sinkhole  Plain.  We  expect  that  any 
detrimental  impacts  on  the  amphipod 
due  to  agriculture  can  be  reduced  to  a 
large  extent  through  modest  and 
localized  land  treatments,  such  as 
maintaining  buffer  strips  around 
sinkholes,  ensuring  that  chemicals  are 
not  dumped  or  spilled  into  sinkholes, 
and  ensuring  that  livestock  wastes  do 
not  leak  or  are  not  diverted  into 
sinkholes.  The  Service  urill  work  with 
the  Natural  Resources  Conservation 
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Service  (NRCS),  local  agricultural 
representatives,  and  landowners  to 
develop  voluntary  Conservation 
Agreements  to  implement  Best 
Management  Practices  designed  to 
protect  surface  and  ground  water 
quality.  A  similar  approach  will  be 
applied  to  residential  developments 
which  might  otherwise  allow  septic 
waste  to  be  directed  into  sinkholes.  The 
Service  will  work  with  developers,  local 
planning  and  zoning  boards,  and  health 
departments  to  develop  alternatives  to 
such  practices. 

Issue  10:  Programs  are  currently  in 
place  which  will  reduce  the  threat  of 
contaminants  to  the  amphipod. 

Service  Response:  The  Service  agrees 
that  there  are  programs  in  place,  to 
reduce  the  threat  of  contaminants  to  the 
amphipod.  However,  many  of  these 
programs  are  voluntary,  and  the  results 
of  their  implementation  have  been 
inadequately  monitored  and  evaluated. 
Our  hope  is  to  expand,  monitor,  and 
improve  upon  existing  programs  to 
ensure  a  higher  degree  of  participadon 
and  success. 

Issue  11:  Listing  the  species  may  limit 
the  visitation  of  caves  by  the  public. 

Service  Response:  The  proposed  rule 
identiHed  human  use  and  visitation  of 
caves  as  a  potential  threat  to  the  species. 
However,  whether  this  threat  is 
significant  depends  on  the  level  of  use 
and  the  nature  of  the  visitations.  The 
Service  will  work  with  caving 
organizations  such  as  the  Illinois 
Speleological  Society,  as  well  as  the 
Illinois  Department  of  Natural 
Resources  (DNR),  to  investigate  the 
significance  of  cave  visitation  as  a  threat 
to  the  species  and  to  develop  measures 
to  minimize  any  such  threat.  If  cave 
visitation  is  found  to  be  a  significant 
threat  to  the  survival  and  recovery  of  the 
amphipod,  we  will  seek  mutually 
acceptable  measures  to  protect  the 
species  while  minimizing  any  impact  on 
cave  visitation.  We  recognize  the 
importance  of  caves  such  as  Fogelpole 
and  Illinois  Caverns  to  the  speleological 
community  and  have  no  intention  of 
limiting  cave  visitation  unless  such 
limitations  are  necessary  for  the  species' 
survival  and  recovery. 

Peer  Review 

In  accordance  with  policy 
promulgated  July  1, 1994  (59  FR  34270), 
the  Service  solicited  the  expert  opinions 
of  independent  specialists  regarding 
pertinent  scientific  or  commercial  data 
relating  to  the  supportive  biological  and 
ecological  information  for  species  under 
consideration  for  listing.  The  purpose  of 
such  review  is  to  ensure  listing 
decisions  are  based  on  scientifically 
sound  data,  assumptions,  and  analyses. 


including  input  of  appropriate  experts 
and  specialists. 

Following  the  publication  of  the 
listing  proposal,  the  Service  solicited 
the  comments  of  two  biologists  having 
recognized  expertise  in  invertebrate 
zoology  and  one  individual  having 
recognized  expertise  in  karst  hydrology 
and  imderground  environments  and 
requested  their  review  of  the  available 
-  data  concerning  the  Illinois  cave 
amphipod.  In  order  to  ensure  an 
unbiased  examination  of  the  data,  the 
Service  selected  individuals  who  had 
only  minor  or  no  involvement  in 
previous  discussions  on  the  possible 
listing  of  the  species. 

Comments  were  received  from  all 
three  peer  reviewers  within  the 
comment  period.  The  two  biological 
reviewers  concurred  with  the  Service  on 
factors  relating  to  the  taxonomic, 
biological,  and  ecological  information 
and  concurred  with  the  proposal  to  list 
the  Illinois  cave  amphipod  as  an 
endangered  species.  The  karst 
hydrologist  provided  additional 
clarification  of  the  importance  of  oxygen 
depletion  as  the  primary  mechanism  by 
which  the  species  is  being  harmed.  That 
reviewer  also  concurred  that  the  Illinois 
cave  amphipod  is  in  danger  of 
extinction  in  the  foreseeable  future. 

Summary  of  Factors  Afifecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  threatened  or 
endangered  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Illinois  cave  amphipod  {Gammarus 
acherondytes)  of  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  degradation  of  habitat  through 
the  contamination  of  groundwater  is 
believed  to  be  the  primary  threat  to  the 
Illinois  cave  amphipod.  Karst  terrain, 
where  this  amphipod  is  found,  is  a 
geologic  land  formation  typified  by 
sinkholes  and  fissures  that  provide 
direct  and  rapid  conduits  for  water  and 
water-borne  material  fit>m  the  siuface  to 
the  groimdwater,  thereby  avoiding  the 
filtering  and  cleansing  mechanisms 
normally  provided  by  overlying  soils. 
Water  movement  from  the  land  surface 
to  the  water  table  in  karst  terrain  often 
is  nearly  instantaneous,  and  flood 
pulses  following  a  rainstorm  may  cause 
levels  of  contaminants  to  become 
transiently  higher  (Libra  et  al.  1986),  up 


to  10,000  times  higher  than  before  the 
event  (Quinlan  and  Alexander  1987). 

There  are  several  sources  of 
groundwater  contamination  afliecting 
the  amphipod's  habitat:  (1)  the 
application  of  agricultural  chemicals, 
evidence  of  which  has  been  found  in 
spring  and  well  water  samples  in 
Monroe  County  (Paimo  et  al.  1996);  (2) 
bacterial  contamination  from  human 
and  animal  wastes,  which  finds  its  way 
to  subsurface  water  via  septic  systems, 
the  direct  discharge  of  sewage  waste 
into  sinkholes,  or  from  livestock 
feedlots  (Panno  et  al.  1996);  (3)  the 
application  of  residential  pesticides  and 
fertilizers;  and  (4)  the  accidental  or 
intentional  dumping  of  a  toxic 
substance  into  a  sinkhole. 

The  primary  mechanism  threatening 
the  species  is  believed  to  be  a  reduction 
in  the  dissolved  oxygen  content  of 
undergroimd  cave  streams  which,  at 
times,  may  fall  below  life-sustaining 
levels.  To  a  certain  extent,  this  is  a 
natural  phenomenon  which  occurs 
during  a  rainstorm  event.  Stormwater 
runoff  is  typically  low  in  dissolved 
oxygen,  and  when  it  enters  the 
groundwater,  it  depresses  the  ambient 
dissolved  oxygen  level  in  the  cave 
stream.  Under  natural  conditions,  cave 
stream  faima  can  survive  these  short 
term,  probably  rare,  depressions  which 
may  reach  lethal  levels. 

However,  human  activities  on  the 
land  surface  have  resulted  in  changes  to 
this  natured  condition  that  make  lethal 
levels  of  depressed  ambient  dissolved 
oxygen  more  common.  With 
agricultural,  residential,  and  mimicipal 
development,  stormwater  now  runs  off 
the  land  more  rapidly,  reducing  the  time 
in  which  it  reaches  underground 
streams.  Because  of  this  more  rapid 
runoff,  the  ambient  dissolved  oxygen  in 
the  cave  stream  will  be  depressed  to  a 
greater  degree  and  can  reach  lethal 
levels  faster.  Furthermore,  pesticides 
typically  bind  to  soil  particles;  with  the 
loss  of  vegetated  buffers  around 
sinkholes  and  fissiues,  more  soil 
particles  erode  from  the  land  surface 
and  enter  the  groundwater  carrying 
more  pesticides  with  them.  In  addition, 
nitrogen-based  fertilizers  and  organic 
wastes  increase  the  demand  for 
dissolved  oxygen  to  accomplish 
biochemical  breakdown.  These  factors 
exacerbate  the  natural  depression  of 
dissolved  oxygen  levels.  Furthermore, 
agricultural  chemicals  may  either  be 
lethal  in  themselves  at  certain 
concentrations,  have  chronic  effects 
such  as  inhibiting  reproduction,  or  can 
leave  the  amphipod  in  a  weakened 
condition  and  less  able  to  cope  with 
short  term  depressions  of  dissolved 
oxygen. 
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The  most  commonly  used  herbicides 
(and  their  proprietary  names)  in  Monroe 
County  are  atrazine,  alachlor  (Lasso), 
cyanazine  (Bladex),  metolachlor  (Dual), 
glyphosate  (Roundup).  2,4-D,  imazaquin 
(Scepter),  imazethapyr  (Pursuit),  and 
pendimethalin  (Prowl)  (Omar  Koester. 
University  of  Illinois  Extension  Service. 
in  litt.  1996).  The  Illinois  State 
Geological  Survey  analyzed  water 
samples  fiom  9  springs,  1  cave  stream, 
and  33  wells  in  Monroe  County  for 
bacteria  and  pesticides  to  determine  if 
contamination  is  occurring  (Paxmo  et  al. 
1996).  The  agricultural  herbicides 
atrazine  and/or  alachlor  were  detected 
in  83  percent  of  groundwater  samples 
taken  from  springs  in  the  study  area. 
The  levels  of  these  herbicides  in 
samples  often  exceeded  the  U.S.  EPA 
Maximum  Contaminant  Levels  of  2.0 
parts  per  billion  (ppb)  and  3.0  ppb, 
respectively,  during  and  following 
spring  rainfalls.  They  reported 
maximimi  atrazine  levels  in  spring 
samples  as  high  as  98  ppb  with  the 
maximum  level  in  Illinois  Caverns  being 
1.38  ppb  (Paimo  et  al.  1996).  Macek  et 
al.  (1976)  observed  acute  toxicity  to  the 
amphipod  Gammarus  fasciatus  from  a 
48-hour  exposure  to  the  herbicide 
atrazine  at  2.4  parts  per  million  (ppm). 
In  addition,  they  reported  reproductive 
effects  and  impaired  survival  of 
offspring  from  concentrations  as  low  as 
0.14  ppm  of  atrazine  during  chronic 
tests  lasting  30,119  days  (Macek  et  al. 
1976). 

The  most  commonly  used  insecticides 
in  the  region  include  carbaryl, 
carbofuran,  chlorpyrifos,  malathion, 
permethrin,  methyl  parathion,  and 
phosmet.  Mayer  and  Ellersieck  (1986) 
reported  that  Gammaridae  were  most 
sensitive  to  the  five  insecticides 
carbaryl,  DDT  (dichloro-diphenyl- 
trichloroethane),  endrin,  malathion,  and 
methoxychlor  and  postulated  that 
pesticide  pulses  characteristic  of  karst 
springs  could  have  major  impacts  on 
biota  such  as  amphipods.  Webb  et  al. 
(1993)  analyzed  amphipod  and  isopod 
tissue  samples  from  niunerous  caves, 
including  the  three  caves  known  to 
contain  the  amphipod,  for  pesticides 
and  PCB's  (polychlorinated  biphenyls). 
DDE  (dichlorodiphenyl- 
dichloroethylene)  and  DDD  (1,1- 
dichloro,-2,2-bis(p-chloro-phenyl) 
ethane)  (breakdown  products  of  DDT) 
were  detected  in  isopods  from  Fogelpole 
Cave,  reflecting  the  historical  use  of  the 
insecticide  DDT  in  the  drainage  basin. 
In  addition,  dieldrin,  the  persistent 
breakdown  product  of  the  insecticide 
aldrin,  was  detected  in  invertebrate 
samples  from  Fogelpole  Cave.  Both  DDT 
and  aldrin  have  been  banned  from  use 


in  the  United  States  since  1973  and 
1974,  respectively.  These  data 
demonstrate  some  of  the  long  term 
detrimental  effects  that  agricultural 
chemicals  can  have  on  cave  ecosystems. 
Interestingly,  neither  DDD,  DDE,  nor 
dieldrin  were  detected  in  water  samples 
from  Fogelpole  Cave,  supporting  the 
premise  that  cave  invertebrates 
accumulate  and  concentrate  these  toxins 
even  though  they  do  not  exist  at 
detectable  levels  in  the  cave  water:  cave 
invertebrates,  therefore,  serve  as 
indicators  of  past  and  present 
contamination. 

Research  by  Paimo  et  al.  (1996)  as 
well  as  data  from  the  Monroe-Randolph 
Bi-County  Health  Department  (ibid.), 
which  tests  drinking  water  supplies  for 
nitrates,  clearly  demonstrate  that 
groiuidwater  in  the  Sinkhole  Plain 
contains  anomalously  large 
concentrations  of  nitrate  (NO3  ~ ).  Levels 
above  1.4  mg/L  are  assimied  to  be 
human-caused,  and  the  main  sources  of 
nitrates  are  agricultural  fertilizers,  septic 
systems,  and  livestock  wastes.  Panno  et 
al.  (1996)  found  that  the  greatest  range 
of  nitrate  concentrations  in  water 
samples  from  springs  occurred  around 
the  time  of  spring  planting,  but  it  was 
concluded  that  nitrates  in  the  shallow 
karst  aquifer  came  from  multiple 
sources. 

Webb  et  al.  (1993)  also  found 
detectable  quantities  of  bromide, 
fluoride,  sulfate,  and  nitrate  in  Illinois 
Caverns  and  Fogelpole  Cave.  In 
addition,  they  found  detectable 
concentrations  of  calcium,  sodium, 
magnesium,  iron,  manganese,  silicon, 
and  barium  in  water  samples  from 
Fogelpole  Cave,  and  these  plus 
aluminum,  potassium,  and  phosphorus 
in  Illinois  Caverns.  In  amphipod  tissue 
samples  from  Fogelpole  Cave,  they 
reported  detectable  concentrations  of 
aluminimi,  boron,  barium,  calciiun, 
chromium,  copper,  iron,  potassiimi, 
magnesiiun.  manganese,  sodium, 
phosphorus,  and  zinc  (Webb  et  al. 
1993).  The  six  highest  ranked  metals 
detected  in  amphipod  samples  were 
also  the  six  highest  ranked  metals 
detected  in  water  samples,  indicating  an 
apparent  relationship  between  the 
concentrations  of  these  metals  in  tissue 
and  water.  The  acute  and  chronic  effects 
of  these  ions  on  the  Illinois  cave 
amphipod  are  currently  unknown,  but 
their  presence  in  amphipod  tissues  and 
the  water  samples  provides  evidence  of 
potential  harm. 

In  addition  to  chemical 
contamination,  Panno  et  al.  (1996) 
report  that  all  springs  and  cave  streams 
they  sampled,  as  well  as  29  of  33  wells, 
contained  concentrations  of  coliform, 
fecal  coliform,  enterococcus,  and 


numerous  other  bacterial  species  that 
exceeded  Federal  drinking  water 
standards.  The  bacterial  species  present 
strongly  suggest  contamination  from 
both  human  and  livestock  sources.  Prior 
to  1988,  private  and  aeration-type  septic 
systems  were  allowed  to  discharge 
directly  into  sinkholes,  and  most  of 
those  systems  are  still  in  existence. 
Although  the  practice  was  prohibited  in 
1987,  exceptions  are  still  granted  in  the 
study  area  (Panno  et  at.  1996). 

In  nis  studies,  Poulson  (1991) 
concluded  that  bacterial  pollution  from 
hiunan  and  livestock  wastes  has  varying 
degrees  of  impact  on  cave  biota.  At  high 
levels  of  contamination,  a  high 
biochemical  oxygen  demand  (BOD)  kills 
all  macroscopic  organisms  and  leaves 
oidy  strands  of  colonial  sewage  bacteria 
and  associated  protozoa.  If  the  BOD  is 
high  but  does  not  completely  remove 
oxygen,  then  tubificid  sewage  worms 
become  part  of  the  faunal  community.  If 
the  amount  of  wastes  is  not  too  great,  as 
with  the  diffuse  input  from  septic  fields, 
the  sewage  fauna  is  only  minimally 
developed,  but  the  increased  organic 
food  supply  favors  survival  and 
reproduction  of  shorter-lived  non-cave- 
dependent  macrofaima  which  may 
replace  cave-dependent  species.  If  the 
input  of  waste  decreases  later, 
chironomid  midges  and  other  non-cave- 
dependent  species  survive  but  can  no 
longer  reproduce,  while  the 
reproduction  of  short-lived  cave- 
dependent  isopods  and  fiatworms  is 
stimulated.  At  still  lower  impact  levels, 
the  reproduction  of  larger  cave- 
dependent  species,  like  crayfish,  may 
also  be  stimulated. 

The  effects  of  bacterial  contamination 
on  the  Illinois  cave  amphipod  have  not 
been  studied.  However,  bacterial 
contamination  is  evidence  of  water 
quality  degradation  and  could  pose  a 
threat  to  the  species.  Monroe  County  is 
within  commuting  distance  of  the  St. 
Louis,  Missouri,  metropolitan  area  and 
is  rapidly  undergoing  residential 
development.  In  fact,  the  increase  in 
bacterial  contamination  of  well  water  in 
the  county  coincided  with  the  onset  of 
accelerated  development  about  1987 
(Poulson  1991).  It  is  likely  that  the 
increase  in  bacterial  contamination  was 
the  result  of  the  installation  of  private 
septic  systems  in  areas  with  soils  of 
limited  waste  assimilation  capacity  and 
inadequate  thickness,  and  the 
installation  of  systems  that  discharge 
septic  effluent  directly  into  sinkholes 
(Joan  Bade,  Monroe-Randolph  Bi- 
County  Health  Department,  Waterloo, 
IL.^jpers.  comm.  1996). 

The  toxicity  of  contaminants  to  cave- 
dwelling  species  may  be  quite  different 
than  the  response  of  their  surface- 
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dwelling  relatives,  making  the  results  of 
chemical  analysis  difficult  to  interpret. 
Due  to  their  adaptations  to  a  narrow 
range  of  environmental  conditions, 
obligate  cave  species  may  be 
hypersensitive  to  chemical  changes  in 
ways  that  are  not  detectable  by  standard 
toxicity  tests  (Poulson  1991). 
Contaminants  known  to  be  toxic  to 
amphipods  and  other  crustaceans  have 
been  shown  to  be  present  and  increasing 
in  cave  streams  in  the  local  area.  While 
direct  mortality  caimot  be  conclusively 
attributed  to  such  agricultural  chemicals 
as  atrazine,  carbaryl,  DDT,  or  malathion, 
or  to  bacterial  contamination,  the 
presence  of  such  contaminants  in  the 
amphipod's  environment  constitutes 
strong  circumstantial  evidence  that  the 
deterioration  of  water  quality  is  the 
primary  cause  of  the  decrease  in  the 
species'  range  and  the  number  of  extant 
populations. 

Human  utilization  of  cave 
environments  is  a  potential  threat  to  this 
species.  The  accidental  or  intentional 
introduction  of  materials  toxic  to  this 
species  and  habitat  disturbance  are 
potential  hazards  to  the  species  during 
public  visits  to  caves.  None  of  the  caves 
occupied  by  the  amphipod  have 
improved  pedestrian  walkways,  and 
visitors  must  pass  through  the  cave 
streams  to  access  deeper  passages.  Such 
activities  can  physically  disturb  cave 
stream  habitat,  but  the  subsequent 
impact  on  the  amphipod  is  unknown. 
Cave  ecosystems  are  considered  to  be 
delicate. 

The  State  of  Illinois  owns  the  main 
entrances  to  Illinois  Caverns  and 
Fogelpole  Cave  and  manages  them  as 
sateUites  of  the  Kaskaskia  River  State 
Fish  and  Wildlife  Area.  The  State  allows 
a  maximum  of  25  individuals  at  a  time 
to  enter  Illinois  Caverns  unsupervised, 
provided  they  obtain  a  permit  and  agree 
to  conditions  that  prohibit  littering  or 
removal  of  biological  materials.  The 
Caverns  are  staffed  during  business 
houxs  by  an  on-site  attendant.  The  main 
entrance  to  Fogelpole  Cave,  a  dedicated 
Nature  Preserve,  is  gated.  The  State  does 
not  allow  any  visitation  of  this  cave 
except  by  permit  for  scientific  purposes. 
Three  privately  owned  entrances  to  a 
third  cave  containing  the  amphipod 
have  also  been  dedicated  as  Illinois 
Nature  Preserves.  Such  dedication 
implements  landowner  agreements  to 
preserve  and  maintain  existing 
conditions  at  these  sites. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overexploitation  or  scientific 
collecting  are  not  believed  to  be  factors 
affecting  the  species'  continued 


existence  at  this  time,  but  the  Federal 
listing  will  prohibit  unauthorized 
collection  of  individuals  of  the  species. 
Exact  numbers  are  unknown,  but  at  a 
minimum  139  specimens  have  been 
collected  from  6  caves  over  a  55-year 
period.  Protection  from  collection  may 
become  important  because  collectors 
may  seek  the  species  once  it  becomes 
listed. 

C.  Disease  or  Predation 

The  importance  of  these  factors  is 
presently  unknown. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

This  species  currently  has  no 
protection  under  Federal  law.  The 
Federal  Cave  Resources  Protection  Act 
of  1988  (16  U.S.C.  4301-4309;  102  Stat. 
4546)  seeks  to  secure,  protect,  and 
preserve  significant  caves  on  Federal 
lands  for  the  perpetual  use,  enjoyment, 
and  benefit  of  all  people.  However,  at 
this  time,  the  Cave  Resources  Protection 
Act  provides  no  protection  to  any  caves 
containing,  or  potentially  containing, 
Illinois  cave  amphipods,  because  none 
of  the  caves  are  on  or  under  Federal 
land  or  are  located  in  the  immediate 
vicinity  of  Federal  ownership. 
Therefore,  these  caveS  are  ineligible  for 
Federal  protection  under  the  Cave 
Resources  Protection  Act. 

The  Illinois  cave  amphipod  is  listed 
as  an  endangered  species  under  the 
Illinois  Endangered  Species  Protection 
Act.  As  such,  it  is  protected  from  direct 
taking  (i.e.,  injury  or  mortality) 
regardless  of  whether  it  is  on  public  or 
private  land.  However,  "take"  under 
State  law  does  not  include  indirect 
harm  through  such  mechanisms  as 
habitat  alteration.  As  long  as  the  actions 
of  private  lemdowners  are  otherwise  in 
compliance  with  the  law,  actions  which 
destroy  or  degrade  habitat  for  this 
species  are  allowed  under  Illinois  law. 

State  law  requires  consideration  of 
this  species  during  the  plaiming 
processes  of  State  agencies  and  local 
imits  of  govenunent  which  must  consult 
with  the  Illinois  LHMR  on  the  impacts  of 
their  proposed  actions.  The  DNR  will 
provide  recommendations  on  how  the 
impacts  to  the  species  can  be  avoided  or 
minimized.  The  imit  of  government  may 
accept  or  reject  any  or  all 
recommendations  (Illinois 
Administrative  Code). 

As  mentioned  imder  Factor  A  of  this 
section,  several  of  the  entrances  to  caves 
containing  the  species  are  dedicated  as 
Illinois  Nature  Preserves  which  is  the 
strongest  land  protection  mechanism  in 
Illinois.  Such  dedication  restricts  future 
uses  of  the  land,  in  perpetuity,  for  the 
purpose  of  preserving  the  site  in  its 


natural  state.  The  removal  of  biota  from 
the  site  is  prohibited  except  by  permit 
and  for  scientific  purposes  only. 
Allowable  uses  of  the  site  are  limited  to 
nonconsumptive,  nondestructive 
activities.  The  landowner  may  decide 
whether  to  allow  public  access  to  the 
site,  and  management  is  accomplished 
in  accordance  with  a  master 
management  plan  prepared  jointly  by 
the  Illinois  Nature  Preserves 
Commission  and  the  landowner. 
Dedicated  properties  cannot  be 
subdivided,  and  the  dedication 
instrument  is  attached  to  the  deed  and 
recorded. 

Ownership  or  protection  of  cave 
entrances  does  not  necessarily  ensure 
protection  of  the  caves'  environment, 
particularly  water  quality.  Water  quality 
is  largely  a  function  of  land  use  in  the 
cave  stream  recharge  areas  on  the  land 
surface,  ^d  the  vast  majority  of  the 
watersheds  of  all  caves  containing  the 
amphipod  is  in  private  ownership,  and 
land  use  is  primarily  agriculture. 
Recharge  areas  may  be  several  square 
miles  in  size,  and  runoff  and  seepage 
from  thousands  of  acres  of  agricultural 
land  may  be  funneled  into  one  cave 
system,  thus  increasing  the  magnitude 
of  any  toxic  hazard  posed  by  the  use  of 
agricultural  chemicals.  The  application 
of  pesticides  is  regulated  by  the  U.S. 
Environmental  Protection  Agency 
(EPA),  and  maximum  allowable 
application  levels  and  use  restrictions 
are  printed  on  pesticide  container 
labels.  While  pesticides  may  be  applied 
fully  in  compliance  with  the 
restrictions,  adverse  impacts  to  the 
species  may  still  result  in  karst  systems. 

Current  State  and  local  regulations  are 
inadequate  for  protecting  water  quality 
in  a  sensitive  geological  formation  like 
karst.  St.  Clair  and  Monroe  counties  are 
rapidly  developing  as  residential 
communities  for  the  St.  Louis,  Missouri, 
Metropolitan  Area  with  most  home  sites 
being  served  by  individual  wells  and 
septic  systems.  Septic  systems  may  not 
perform  as  designed,  and,  in  some  cases, 
septic  effluent  drains  directly  into 
sinkholes.  Studies  have  shown  that 
there  is  no  general  housing  density 
zoning  in  karst  terrain  that  assures  that 
groundwater  quahty  will  be  protected 
when  septic  systems  are  used.  The  more 
houses  there  are  in  a  spring  or  cave 
stream  recharge  area,  the  greater  the 
chance  that  some  of  them  will  introduce 
contaminants  into  the  groundwater 
system,  and  the  greater  the  chance  that 
one  or  more  of  the  septic  field  systems 
will  constitute  a  major  soiut:e  of 
groundwater  contamination  (Aley  and 
Thompson  1984). 
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E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Because  of  the  low  numbers  of  the 
Illinois  cave  amphipod  and  a  highly 
restricted  range,  even  the  loss  of  a  few 
individuals  to  natural  events  may  be 
significant  to  the  species'  survival.  As  a 
group,  aquatic  amphipods  have  adapted 
to  the  extremes  of  natural  events  such 
as  spring  floods  or  high  water 
discharges  following  rainstorms  and,  no 
doubt,  some  individuals  are  washed  out 
of  the  cave  environment  during  such 
events.  Because  the  species  is  extant  in 
only  three  or  four  cave  systems  within 
a  relatively  small  geographic  area,  it  is 
conceivable  that  a  heavy  spring 
snowmelt  or  rainstorm  could  cause  a 
flushing  of  all  systems  at  one  time 
significantly  affecting  each  population. 

The  risk  of  extinction  due  to  the 
threats  to  the  Illinois  cave  amphipod 
[Gammarus  acherondytes)  posed  by  the 
above  factors  is  exacerbated  by  the  small 
number  of  low  density  populations  that 
remain.  Although  Gammarus 
acherondytes  was  always  rare,  the 
current  population  densities  are  likely 
much  lower  (due  to  the  previously 
identified  threats)  than  historical  levels. 
Despite  any  adaptations  to  conditions 
which  result  in  rarity,  habitat  loss  and 
degradation  increase  a  species' 
vulnerability  to  extinction. 
Envirorunental  variation,  whether 
random  or  predictable,  naturally  causes 
fluctuations  in  populations.  However, 
populations  with  small  numbers  are 
more  likely  to  fluctuate  below  the 
minimum  viable  population  (i.e.,  the 
minimum  number  of  individuals 
needed  for  a  population  to  survive).  If 
population  levels  stay  below  this 
minimum  size,  an  inevitable,  and  often 
irreversible,  slide  toward  extinction  will 
occiu-.  Small  populations  are  also  more 
susceptible  to  inbreeding  depression 
and  genetic  drift.  Populations  subjected 
to  either  of  these  problems  usually  have 
low  genetic  diversity,  which  reduces 
fertility  and  survivorship.  Lastly,  chance 
variation  in  age  and  sex  ratios  can  affect 
birth  and  death  rates.  Changes  to 
demographics  may  lead  to  death  rates 
exceeding  the  birth  rates,  and  when  this 
occurs  in  small  populations  there  is  a 
higher  risk  of  extinction. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Illinois 
cave  amphipod  as  endangered. 


Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximimi  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  the  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  Illinois  cave  amphipod. 

Critical  habitat  receives  consideration 
under  section  7  of  the  Act  with  regard 
to  actions  carried  out,  authorized,  or 
funded  by  a  Federal  agency  (see 
Available  Conservation  Measures 
section).  As  such,  designation  of  critical 
habitat  may  affect  activities  on  Federal 
lands  and  may  affect  activities  on  non- 
Federal  lands  where  such  a  Federal 
nexus  exists.  Under  section  7  of  the  Act, 
Federal  agencies  are  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  a  species  or 
result  in  destruction  or  adverse 
modification  of  critical  habitat. 
However,  both  jeopardizing  the 
continued  existence  of  a  species  and 
adverse  modification  of  critical  habitat 
have  similar  standards  and  thus  similar 
thresholds  for  violation  of  section  7  of 
the  Act.  In  fact,  biological  opinions  that 
conclude  that  a  Federal  agency  action  is 
likely  to  adversely  modify  critical 
habitat  but  not  jeopardize  the  species  for 
which  the  critical  habitat  has  been 
designated  are  extremely  rare. 

Consultation  is  likely  to  occur  with 
the  NRCS  and  with  the  U.S.  EPA  for 


programs  administered  by  those 
agencies.  For  a  species  extant  in  only 
three  or  four  small,  discrete 
populations,  any  significant  adverse 
impact  to  its  habitat  would  likely 
jeopardize  the  species'  continued 
existence.  Therefore,  for  this  species  the 
threshold  for  a  jeopardy  determination 
is  indistinguishable  bom  the  threshold 
for  determining  adverse  modification  of 
critical  habitat.  For  these  reasons,  the 
designation  of  critical  habitat  for  the 
Illinois  cave  amphipod  would  provide 
no  additional  benefit  to  the  species 
beyond  that  conferred  by  listing,  and 
therefore,  such  designation  is  not 
prudent. 

The  nature  of  karst  terrain  means  that 
surface  features  such  as  sinkholes, 
fissures,  and  disappearing  streams 
provide  direct  surface  connections  to 
the  cave  streams  inhabited  by  the 
amphipod.  Publishing  a  critical  habitat 
map  would  delineate  the  recharge  areas 
of  these  caves.  The  Service  believes 
such  a  map  would  make  it  easy  to  locate 
the  surface  connections  to  the  cave 
streams  and  could  promote  vandaUsm 
in  the  form  of  intentional  introduction 
of  toxic  chemicals  into  the  underground 
system.  Although  vandalism  has  not 
been  documented  as  a  past  threat  to  the 
Illinois  cave  amphipod,  listing  it  as  an 
endangered  species  publicizes  the 
present  vulnerability  of  this  species,  and 
thus  can  be  reasonably  expected  to 
increase  the  threat  of  vandalism  or 
intentional  destruction  of  the  species' 
habitat.  In  light  of  the  vulnerability  of 
this  species  to  vandalism  or  the 
intentional  destruction  of  its  habitat, 
pubUcation  of  descriptions  of  habitat 
features  and  maps  providing  its  precise 
locations  within  areas  of  accelerating 
development,  as  required  for  the 
designation  of  critical  habitat,  would 
reasonably  be  expected  to  increase  the 
degree  of  threats  to  the  species,  increase 
the  difficulties  of  enforcement,  and 
further  contribute  to  the  decline  of  the 
Illinois  cave  amphipod.  Designation  of 
critical  habitat  for  the  Illinois  cave 
amphipod  would,  therefore,  provide  no  *< 
benefit  to  the  species  apart  fi-om  the 
protection  afforded  by  hsting  the  plant 
as  threatened. 

Protection  of  the  habitat  of  the  Illinois 
cave  amphipod  will  be  addressed 
through  the  section  4  recovery  prtxress 
and  the  section  7  consultation  process. 
Although  this  amphipod  occurs  only  on 
private  and  State  land,  it  may  be 
affected  by  projects  with  Federal 
connections.  The  Service  believes  that 
activities  involving  a  Federal  action 
which  may  affect  the  Illinois  cave 
amphipod  can  be  identified  without 
designating  critical  habitat,  by  providing 
Federal  agencies  with  information  on 
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the  location  of  occupied  habitat  and 
recharge  areas  and  information  on  the 
kinds  of  activities  which  could  affect 
the  species.  For  the  reasons  discussed 
above,  the  Service  finds  that  the 
designation  of  critical  halHtat  for  IlUnois 
cave  amphipod  is  not  prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codiHed  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  e.xistence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  modify  its  critical  habitat.  If  a  Federal 
agency  action  may  affect  a  listed  species 
or  its  critical  habitat,  the  responsible 
«  Federal  agency  must  enter  into 
consultation  with  the  Service. 

Federal  agency  actions  that  may 
require  consultation  as  described  in  the 
preceding  paragraph  include  activities 
by  the  NRCS  such  as  the  Conservation 
Reserve  Program,  the  Environmental 
Quality  Incentive  Program,  and  the 
Highly  Erodible  Land  and  Wetland 
Conservation  provisions  of  the  Food 
Security  Act  of  1985.  These  activities 
are  expected  to  generally  benefit  the 
species  through  the  protection  of 
groundwater  quality.  In  addition, 
consultation  may  be  required  with  the 
U.S.  EPA  on  the  use  of  pesticides  in  the 
watersheds  of  the  species'  range. 


The  Act  and  implementing 
regulations  foimd  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  Usted 
wildhfe.  The  prohibitions,  as  codified  at 
50  CFR  17.21,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jiuisdiction  of 
the  United  States  to  take  (including 
harass,  harm,  pursue,  hunt,  shoot, 
woimd,  kill,  trap,  or  collect;  or  to 
attempt  any  of  these),  import  or  export, 
ship  in  interstate  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce,  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  vmder 
certain  circiunstances.  Regulations 
governing  permits  are  at  50  CFR  17.22, 
17.23,  and  17.32.  For  endangered 
species,  such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
or  for  incidental  take  in  coimection  with 
otherwise  lawful  activities. 

It  is  the  poUcy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34272),  to  identify 
to  the  maximiun  extent  practicable  at 
the  time  a  species  is  Usted,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  the  listing  on  proposed  and  ongoing 
activities  within  a  species'  range.  The 
Service  believes  that,  based  upon  the 
best  available  information,  the  following 
actions  will  not  result  in  a  violation  of 
section  9,  provided  these  activities  are 
carried  out  in  accordance  with  existing 
regulations  and  permit  requirements: 

(1)  Construction  and  use  of  properly 
constructed  and  properly  functioning 
sewer  systems  within  the  species'  range. 

(2)  Visitation  of  Fogelpole  Cave  by 
permitted  individuals. 

(3)  Agricultural  activities  outside  of 
the  recharge  areas  for  caves  known  to 
contain  Illinois  cave  amphipod. 

(4)  Agricultural  activities  within  the 
known  recharge  area  of  caves  known  to 
contain  the  Illinois  cave  amphipod  if 
such  activities  incorporate  Service- 
approved  practices  designed  to  protect 
surface  and  ground  water  quality.  Such 
practices  will  include  buffer  strips 
around  sinkholes  and  losing  streams, 
diversion  of  animal  wastes  away  from 
sinkholes  and  losing  streams,  and 
avoidance  of  agricultural  chemical  spills 
or  disposal  into  sinkholes. 


Activities  that  the  Service  believes 
could  potentially  result  in  section  9 
violation  include,  but  are  not  limited  to: 

(1)  Use,  application,  or  discharge  of 
agricultiu^l  and  residential  chemicals, 
or  other  pollutants,  particularly 
insecticides,  onto  plants,  soil,  ground, 
water,  or  other  surfaces  within  the 
recharge  areas  of  the  species'  range 
when  conducted  in  violation  of  label 
directions,  or  following  Service 
notification  that  such  use,  application, 
or  discharge  is  likely  to  result  in 
deterioration  of  cave  water  quality  and 
harm  to  the  species.  Bufl^er  zones, 
indicating  areas  within  the  recharge 
areas  requiring  special  precautions  for 
the  Illinois  cave  amphipod,  will  be 
identified  by  the  Service;  maps  of  these 
buffer  zones  will  be  provided  to  the 
appropriate  landowners  cmd 
government  ofiicials. 

(2)  Discharging  of  agricultural  and 
residential  chemicals  or  other  pollutants 
including  debris,  garbage,  trash,  septic 
effluent,  animal  waste,  or  any  other 
foreign  material  into  sinkholes  or 
fissures  in  the  recharge  areas  of  the 
species'  range. 

(3)  Construction  of  new  private  septic 
systems  or  any  identified  use  of 
improperly  functioning  existing  private 
septic  systems  in  the  recharge  areas  of 
the  species'  range,  following  Service 
notification  that  such  construction  or 
use  is  likely  to  cause  significant  water 
quality  degradation  and  harm  the 
species.  The  Service  will  provide  a 
reasonable  period  of  time  to  correct  or 
mitigate  such  system  deficiencies. 

(4)  Impoundment,  water  diversion, 
draining,  ditching,  or  discharging  of  fill 
material  in  wetlands,  sinkhole  lakes  and 
ponds,  sinkholes,  fissures,  and  htunan- 
caused  reduction  or  loss  of  streams 
within  recharge  areas  of  the  species' 
range  if  such  activities  significantly 
adversely  affect  the  supply  or  quality  of 
water  in  the  cave  streams  wherein  the 
species  is  found  and  result  in  take  or 
harm  to  the  species. 

(5)  Visitation  or  use  of  Illinois 
Caverns  and  other  caves  identified  as 
containing  this  species  following 
Service  notification  that  such  visitation"^ 
or  use  is  likely  to  cause  the  significant 
habitat  degradation  and/or  harm  to  the 
species. 

Questions  regarding  whether  specific 
activities  may  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor,  Rock  Island  Field  Office 
(see  ADDRESSES  section).  Requests  for 
copies  of  the  regulations  regarding  listed 
species  and  inquiries  about  prohibitions 
and  permits  may  be  addressed  to  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Endangered  Species,  Whipple  Federal 
Building,  1  Federal  Drive,  Ft.  Snelling, 


Federal  Register /Vol.  63,  No.  171 /Thursday,  September  3,  1998 /Rules  and  Regulations        46909 


Minnesota  55111-4056  (telephone  612/ 
713-5350;  facsimile  612/713-5292). 

National  Environmental  Policy  Act 

The  Service  has  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the  Act.  A 
notice  outlining  the  Service's  reasons 
for  this  determination  was  published  in 
the  Federal  Register  on  October  25, 
1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  the  Office  of  Management  and 
Budget  (OMB)  approval  imder  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  is  required.  An  information 
collection  related  to  the  rule  pertaining 
to  permits  for  endangered  and 
threatened  species  has  OMB  approval 
and  is  assigned  clearance  number  1018- 
0094.  This  rule  does  not  alter  that 
information  collection  requirement.  For 
additional  information  concerning 
permits  and  associated  requirements  for 
threatened  species,  see  50  CFR  17.32. 
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Field  Office  (see  ADDRESSES  section). 

List  of  Subiects  in  50  CFR  Fart  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly  the  Service  amends  part 
17.  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulation,  as  set 
forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Anthority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  CRUSTACEANS  to  the  list 
of  Endangered  and  Threatened  Wildlife: 

f  17.1 1    Endangered  and  threatened 
wiidlHe. 


(h)* 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertetyate  popu- 
lation wtiere  endan- 
gered or  threatened 


Status      When  listed 


Critical 
hat)itat 


Special 
rules 


Crustaceans 


Amphipod,  Illinois 
cave. 


Gammarus 
acherondytes. 


U.SA  (IL) NA 


642 


NA 


NA 
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Dated:  August  22, 1998. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

|FR  Doc.  98-23729  Filed  9-2-98;  8:45  am] 

WLUNO  COOC  4310-55-U 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart32 
RIN  1018-AE68 

1998-99  Refuge-Specific  Hunting  and 
Sport  Fishing  Regulations 

AGENCY:  Fish  and  WildUfe  Service, 

Interior. 

ACnOM:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service  or  We)  adds  additional  national 
wildUfe  rehiges  (refuges)  to  the  Ust  of 
areas  open  for  hunting  and/or  sport 
fishing,  along  with  pertinent  refuge- 
specific  regulations  for  such  activities; 
and  amends  certain  regulations  on  other 
refuges  that  pertain  to  migratory  game 
bird  hunting,  upland  game  hunting,  big 
game  himting  and  sport  fishing  for  the 
1998-99  season. 

DATES:  This  rule  is  elective  September 
3, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  R.  Vehrs;  Telephone  (703)  358- 
2397;  Fax  (703) 358-1826. 
SUPPLEMENTARY  INFORMATION:  National 
wildlife  refuges  generally  are  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible.  The  action  also  must  be  in 
accordance  with  provisions  of  all  laws 
appUcable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
fish  and  wildUfe  management  and 
administration,  and  otherwise  must  be 
in  the  public  interest.  Management  is 
intended  to  ensure  that  the  biological 
integrity,  diversity,  and  environmental 
health  of  the  National  Wildlife  Refuge 
System  (System)  are  maintained  for  the 
benefit  of  present  and  futiire  generations 
of  Americans. 

We  review  refuge  hunting  and  fishing 
programs  annually  to  determine 
whether  to  add  additional  refuges  or 
whether  individual  refuge  regulations 
governing  existing  programs  need 
modification,  deletion  or  additions 
made  to  them.  Changing  environmenttd 
conditions.  State  and  Federal 
regulations,  and  other  factors  affecting 
wildUfe  populations  and  habitat  may 
warrant  modifications  ensuring 


continued  compatibiUty  of  hunting  and 
fishing  programs  and  that  these 
programs  will  not  materially  interfere 
with  or  detract  from  the  fulfillment  of 
the  mission  of  the  System  or  the 
purposes  of  the  refuge. 

50  CFR  part  32  contains  provisions 
governing  hunting  and  fishing  on 
national  wildUfe  refuges.  Hunting  and 
fishing  are  regulated  on  refuges  to: 

•  Ensure  compatibility; 

•  Properly  manage  the  fish  and 
wildlife  resoiuce; 

•  Protect  other  refuge  values;  and 

•  Ensure  refuge  user  safety. 

On  many  refuges,  the  Service  poUcy 
of  adopting  regulations  identical  to  State 
hunting  and  fishing  regulations  is 
adequate  in  meeting  these  objectives. 
On  other  refuges,  it  is  necessary  to 
supplement  State  regulations  with  more 
restrictive  Federal  regulations  to  ensure 
that  we  meet  ouj*  management 
responsibilities,  as  outlined  under  the 
section  entitled  "Statutory  Authority." 
We  issue  refuge-specific  himting  and 
fishing  regulations  when  a  wildUfe 
refuge  is  opened  to  either  migratory 
game  bird  himting,  upland  game 
hunting,  big  game  hunting  or  sport 
fishing.  These  regulations  list  the 
wildUfe  species  that  may  be  hunted  or 
are  subject  to  sport  fishing,  seasons,  bag 
limits,  methods  of  hunting  or  fishing, 
descriptions  of  open  areas,  and  other 
provisions  as  appropriate.  50  CFR  part 
32  contains  previously  issued  refuge- 
specific  regulations  for  hunting  and 
fishing.  We  promulgate  many  of  the 
amendments  to  these  sections  to 
standardize  and  clarify  the  existing 
language  of  these  regulations. 

Specifically  part  32  prohibits  the  use 
or  possession  of  toxic  shotgun  pellets  by 
upland  game  hunters  on  Waterfowl 
Production  Areas  (WPAs)  and  certain 
other  areas  (refuges,  or  areas  within 
refuges)  of  the  System  to  the  extent 
needed  to  protect  against  significant 
exposure  to  migratory  birds  as 
delineated  on  maps,  leaflets  and/or 
signs,  available  at  each  refuge 
headquarters  or  posted  at  each  refuge,  or 
as  stated  in  refuge  specific  regulations. 
This  regulation  does  not  apply  to  turkey 
and  deer  hunters  using  buckshot  or 
slugs,  except  as  specifically  authorized 
by  refuge  specific  regulations. 

The  only  shot  allowed  in  such  areas 
of  the  System  is  specifically  identified 
in  50  CFR  20.21(j).  The  currently 
approved  shot  types  listed  in  that 
regulation  are:  steel,  bizmuth-tin  and 
tungsten-iron.  Refuge  waterfowl  and 
other  migratory  birds  ingest  toxic  lead 
by-products  of  refuge  pubUc  hunting 
programs  through  their  feeding  habits 
and  die  from  lead  poisoning.  We  permit 
hunting  programs  on  many  areas  of  the 


System  in  accordance  with  existing 
management  plans.  poUcy,  procedures 
and  regulations. 

Response  to  Conunents  Received 

III  the  July  27, 1998,  issue  of  the 
Federal  Register  (63  FR  40080-40091) 
we  published  a  proposed  rulemaking 
identifying  the  refuges,  their  proposed 
hunting  and/or  fishing  programs  and 
invited  pubUc  comments.  All 
substantive  comments  were  reviewed 
and  considered  following  a  30-day 
pubUc  comment  period. 

One  State  conservation  agency,  four 
non-government  organizations,  and  7 
individuals  commented  on  the  proposed 
rulemaking.  Nearly  all  comments  were 
concerning  the  length  of  the  comment 
period  provided,  the  basic  proposal  to 
hunt,  or  not  hunt  and  the  requirement 
to  use  or  expand  the  use  of  nonitoxic 
shot  on  refuges  and  WPAs.  This  specific 
proposal  would  authorize  certain  refuge 
hunting  programs  and  prohibit  the  use 
or  possession  of  toxic  shotgun  pellets  by 
upland  game  hunters  onto  (WPAs)  and 
certain  other  areas  (refuges,  or  areas 
within  refuges)  within  the  System  to  the 
extent  needed  to  protect  against 
significant  exposure  to  migratory  birds 
as  delineated  on  maps,  leaflets  and/or 
signs,  available  at  each  refuge 
headquarters  or  posted  at  each  refuge,  or 
as  stated  in  refuge  specific  regulations. 
Refuge  managers  have  the  responsibiUty 
to  determine,  on  a  case  by  case  basis, 
how  much  of  a  refuge  acreage  would 
require  nontoxic  shot  based  on  wetland 
habitats. 

Comment:  The  pubUc  has  not  been 
afforded  a  meaningful  opportunity  to 
comment  on  the  proposal. 

Response:  A  30-day  pubUc  comment 
period  was  afforded  the  pubUc  to 
comment  on  the  proposed  rule.  News 
articles  concerning  proposed  regulations 
that  address  the  adverse  affects  of 
hunting  upland  and  other  small  game 
with  toxic  lead  shot  in  upland  areas 
subject  to  periodic  flooding  and 
seasonal  wetland  areas  have  been 
pubUshed  in  newspapers  during  the  last 
6  years.  Nontoxic  shot  for  hunting 
upland  and  small  game  was  first 
introduced  to  west  coast  refuges  in  the 
1991-92  hunting  season,  and  to 
southwestern  refuges  during  the  1992- 
93  hunting  season.  Refuges  in  Alaska 
and  waterfowl  production  areas  in  the 
lower  48  states  are  scheduled  to  phase 
in  nontoxic  shot  to  hunt  certain  upland 
and  other  small  game  by  the  1997-98 
and  1998-99  seasons  respectively. 

Specifically,  in  the  August  16, 1995, 
issue  of  the  Federal  Register,  (60  FR 
42667-42677),  and  again  in  the 
December  4, 1995,  issue  of  the  Federal 
Register  (60  FR  62035-62049),  the 
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Service  proposed  and  issued  final 
regulations  adopting  requirements  to 
use  nontoxic  shot  to  hunt  wildUfe 
species  other  than  waterfowl  and  coots 
on  certain  refuges  beginning  with  the 
1996-97  hunting  season,  however, 
voluntary  compliance  was  requested 
prior  to  that  time.  After  evaluating  those 
conunents  received,  the  Service  decided 
to  delay  implementation  until  the  1997- 
98  season  for  Alaska,  to  allow 
coordination  with  the  State  and  the 
outlying  villages.  Delays  were  also 
provided  for  tiie  waterfowl  production 
areas  principally  in  the  Dakotas, 
Minnesota,  Montana,  Wisconsin,  and 
Iowa  until  the  1998-99  season,  with 
voluntary  compliance  requested  in  the 
meantime. 

Comment:  Objection  to  the  proposal 
to  open  additional  refuges  to  hunting. 

Response:  The  National  WildUfe 
Refuge  System  Improvement  Act 
(NWRSIA)  of  1997's  principal  focus  was 
to  establish  clearly  a  wildlife 
conservation  mission  for  the  System, 
provide  managers  clear  direction  and 
procedures  for  making  determinations 
regarding  wildlife  conservation  and 
public  uses  within  areas  of  the  System. 

When  Congress  passed  the  NWRSIA, 
they  reaffirmed  that  the  System  was 
created  to  conserve  fish,  wildUfe,  and 
plants  and  their  habitats  and  this 
conservation  mission  has  been 
faciUtated  by  providing  Americans 
opportunities' to  participate  in 
compatible  wildlife-dependent 
recreation,  including  hunting  on  System 
areas. 

Comment:  Commenters  expressed  the 
opinion  that  the  Service  did  not 
adequately  document  the  need  for 
prohibiting  the  use  or  possession  of 
toxic  shotgim  pellets  by  upland  game 
hunters  on  WPAs  and  certain  other 
areas  (refuges,  or  areas  within  refuges) 
of  the  System  to  the  extent  needed  to 
protect  against  significant  exposure  to 
migratory  birds  as  delineated  on  maps, 
leaflets  and/or  signs,  available  at  each 
refuge  headquarters  or  posted  at  each 
refuge,  or  as  stated  in  refuge  specific 
regulations. 

Response:  Lead  shot  itom  hunters' 
shotguns  deposited  onto  open  and  ice- 
covered  wetlands,  seasonally  flooded 
habitats,  and  upland  habitats  in  close 
proximity  to  these  wetlands  is  toxic  to 
waterfowl  and  other  migratory  birds  that 
directly  ingest  lead  products  during 
feeding,  and  secondarily  toxic  to 
predators  and  carrion  feeders  that 
consiune  these  toxic  wildUfe  carcasses. 
Information  not  adequately 
communicated  to  some  hunters  and 
habitat  managers  for  their  consideration 
is  the  effect  of  this  deposition  of  toxic 
lead  shot  onto  these  marginal  or  fringe 


wetland  areas  by  hunting  activities 
other  than  waterfowl  and  coot  hunting. 
Nationwide,  efforts  by  the  Service,  State 
wildlife  agencies,  and  several 
conservation  organizations  have  been 
ongoing  to  educate  the  pubUc  and 
activate  programs  to  reduce  this  threat 
to  waterfowl,  raptors  and  other 
susceptible  wildUfe  species.  Lead 
pellets  ingested  by  waterfowl  and 
secondarily  by  raptors,  including  eagles, 
results  in  the  death  of  these  animals  due 
to  toxic  lead  poisoning.  Waterfowl  may 
ingest  lead  shot  pellets  deposited  durii^ 
upland  or  small  game  hunting  on  dry 
areas  that  are  subject  to  seasonal 
flooding,  while  feeding  in  these  areas 
during  high  water  periods  and  are 
vulnerable  to  lead  poisoning.  This  rule 
will  provide  broad  enforcement 
authority  on  refuges,  reducing  toxic  shot 
enforcement  problems  in  localized 
areas,  thereby  reducing  the  overall 
threat  to  wildlife. 

Comment:  The  Service  failed  to 
provide  results  of  scientific  nontoxic 
shot  studies  to  the  public.  The 
comments  indicated  the  pubUc's 
support  of  biologically  sound 
regulations,  but  opposed  to  regulations 
without  justification; 

Response:  Abundant  scientific 
information  on  the  "Toxicity  of  Lead 
Shot  to  Wildlife"  is  available  and  may 
be  obtained  by  calling  the  U.S.  Fish  and 
WildUfe  Reference  Service  (FWRS)  at  1- 
800-582-3421  or  by  accessing  the 
bibUographic  databases,  where  users  are 
referred  to  779  citations  concerning  lead 
shot  poisoning  in  wildUfe.  The  FWRS  is 
the  National  lead  shot/lead  poisoning 
information  clearinghouse.  This 
information  is  provided  directly  on  the 
INTERNET  site  at:  http;//www.fws.gov/ 
search/fwrefser.html 

Comment:  All  refuge  lands  should  be 
off-limits  to  lead  deposition  because 
lead  is  a  toxic  environmental  pollutant. 

Response:  The  use  of  lead  snot  on 
National  Wildlife  Refuges  will  continue 
to  be  monitored  and  its  use  will  be 
prohibited  in  those  habitats  where 
scientific  evidence  shows  it  is 
detrimental  to  wildlife  resource  values. 

After  evaluating  the  comments 
received,  the  Service  has  decided  to 
implement  the  regulations  as  proposed. 

Sufficient  funds  will  be  available 
within  the  refuge  budgets  to  operate 
these  hunting  and  sport  fishing 
programs. 

We  determined  that  uses  in  this  rule 
are  compatible.  We  further  determined 
that  this  action  is: 

•  In  accordance  with  the  provisions 
of  all  applicable  laws; 

•  Consistent  with  principles  of  sound 
fish  and  wildlife  management  and 
administration; 


•  Consistent  with  the  principles  of 
available  science  and  resources; 

•  Helps  implement  Executive  Orders 
12996  (Management  and  PubUc  Use  of 
the  National  Wildlife  Refuge  System) 
and  12962  (Recreational  Fisheries);  and 

•  Is  otherwise  in  the  pubUc  interest 
by  providing  additional  recreational 
opportunities  at  national  wildUfe 
refriges. 

Statutory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  (NWRSAA)  of  1966, 
(16  U.S.C.  668dd-668ee).  and  the 
Refuge  Recreation  Act  (RRA)  of  1962  (16 
U.S.C.  460k-460K-4).  govern  the 
administration  and  public  use  of 
national  wildlife  refiiges. 

The  National  WildUfe  Refuge  System 
Improvement  Act  (NWRSIA)  of  1997 
(Pub.  L.  105-57)  i&  the  latest 
amendment  to  the  NWRSAA.  It  amends 
and  builds  upon  the  NWRSAA  in  a 
manner  that  provides  an  improved 
"Organic  Act"  for  the  Refuge  System 
similar  to  those  which  exist  for  other 
public  lands.  It  serves  to  ensure  that  the 
System  is  effectively  managed  as  a 
national  system  of  lands,  v/aters  and 
interests  for  the  protection  and 
conservation  of  our  nation's  wildUfe 
resources.  The  NWRSAA  states  first  and 
foremost  that  the  inission  of  the  System 
be  focused  on  conservation  of  fish, 
wildUfe,  and  plant  resources  and  their 
habitat.  This  Act  prevents  the  Secretary 
fit>m  initiating  or  permitting  a  new  use 
of  a  refuge  or  expanding,  renewing,  or 
extending  an  existing  use  of  a  refuge, 
unless  the  Secretary  has  determined  that 
the  use  is  a  compatible  use  and  not 
inconsistent  with  public  safety. 

The  RRA.  authorizes  the  Secretary  to 
administer  areas  within  the  System  for 
public  recreation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  it  is  practicable  and  not 
inconsistent  vfith  the  primary 
purpose(s)  for  which  the  areas  were 
estabUshed.  This  Act  requires  that  any 
recreational  use  of  refuge  lands  be 
compatible  with  the  primary  purposes 
for  which  a  refuge  was  established  and 
not  inconsistent  with  other  previously- 
authorized  operations. 

The  NWRSAA,  and  RRA,  also 
authorize  the  Secretary  to  issue 
regulations  to  carry  out  the  purposes  of 
the  Acts  and  regulate  uses. 

Hunting  and  sport  fishing  plans  are 
developed  for  each  existing  refuge  prior 
to  opening  it  to  hunting  or  fishing.  In 
many  cases,  we  develop  refuge-specific 
regulations  to  ensure  the  compatibiUty 
of  the  programs  with  the  purposes  for 
which  the  refuge  was  established.  Initial 
compUance  with  the  NWRSAA  and  the 
RRA  has  been  ensured  for  hunting  and 
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'sport  fishing  on  newly  acquired  refuges 
through  an  interim  determination  of 
compatibihty  made  at  the  time  of 
acquisition.  This  ensiu^s  that  the 
determinations-required  by  these  acts 
are  made  prior  to  adding  refuges  to  the 
Usts  of  areas  open  to  hunting  and 
fishing  in  50  CFR  part  32.  We  ensure 
continued  compliance  by  the 
development  of  long-term  himting  and 
sport  fishing  plans  emd  by  annual 
review  of  hunting  and  sport  fishing 
programs  and  regulations. 

In  preparation  for  new  openings,  the 
following  documents  are  included  in 
the  refuge's  "openings  package"  for 
Regional  review  and  approval  from  the 
Washington  Office:  an  interim  hunting 
and  fishing  management  plan;  a  Section 
7  determination  pursuant  to  the 
Endangered  Species  Act,  that  these 
openings  will  have  no  efiect,  or  are  not 
hkely  to  have  an  adverse  effect,  on 
hsted  species  or  critical  habitats;  a  letter 
of  concurrence  from  the  affected  State; 
interim  compatibility  determination; 
and  refuge-specific  regulations  to 
administer  the  hunting  and/or  fishing 
programs.  Upon  review  of  these 
dociunents,  the  Service,  acting  for  the 
Secretary,  has  determined  that  the 
opening  of  these  National  Wildlife 
Refuges  to  hunting  and  fishing  is 
compatible  with  the  principles  of  sound 
fish  and  wildUfe  management  and 
administration  and  otherwise  will  be  in 
the  public  interest. 

The  following  wildlife-dependent 
recreational  activities  are  allowed: 

Hunting  of  migratory  game  birds, 
upland  game  and  big  game  at  Canaan 
Valley  National  Wildlife  Refuge,  West 
Virginia. 

Hunting  of  migratory  game  birds  and 
upland  game  at  Key  Cave  National 
Wildlife  Refuge,  Alabama. 

Hunting  of  migratory  game  birds  and 
sport  fishing  at  Trustom  Pond  National 
Wildlife  Refuge,  Rhode  Island. 

Sport  fishing  at  Breton  National 
Wildlife  Refuge,  Louisiana;  Amagansett, 
Oyster  Bay.  Seatuck  and  Target  Rock 
National  Wildlife  Refuges,  New  York; 
Block  Island,  Ninigret,  Pettaquamscutt 
Cove  and  Sachuest  Point  National 
Wildlife  Refuges,  Rhode  Islcmd; 
Ehmgeness  and  Nisqually  National 
Wildlife  Refuges,  Washington;  Guam, 
Kilauea  Point  and  Midway  Atoll 
National  Wildlife  Refuges,  Pacific 
Islands  Territory.  The  remaining 
regulations  represent  revisions  to 
existing  refuge  specific  regulations. 

In  accordance  with  the  NWRSAA  and 
the  RRA,  we  have  determined  that  these 
openings  are  compatible  and  consistent 
with  the  primary  purposes  for  which 
these  refuges  were  established. 


Need  for  This  Regulation 

The  Service  adds  additional  refuges  to 
the  Ust  of  areas  open  for  hunting  and/ 
or  sport  fishing,  along  with  pertinent 
refuge-specific  regulations  for  such 
activities;  and  amends  certain 
regulations  on  other  refuges  that  pertain 
to  migratory  game  bird  hunting,  upland 
game  hunting,  big  game  himting  and 
sport  fishing  for  the  1998-99  season.  On 
many  refuges,  oiu  policy  of  adopting 
regulations  identical  to  State  regulations 
is  adequate  in  meeting  National  WildUfe 
Jlefuge  System  objectives.  On  other 
refuges,  it  is  necessary  to  supplement 
State  regulations  with  more  restrictive 
Federal  regulations  to  ensure  that  we 
meet  our  management  responsibilities, 
as  outUned  under  the  section  entitled 
"Statutory  Authority"  in  the  rule.  We 
issue  refuge-specific  regulations  when 
opening  a  national  wildlife  refuge  or 
modifying  the  various  uses  of  a  refuge, 
and  for  all  hunting  or  sport  fishing. 
These  regulations  list  the  prohibited 
uses,  limited  uses,  and  those  activities 
that  are  available  without  restriction. 
They  also  list  those  wildUfe  species  that 
may  be  hunted  or  fished  for  along  with 
the  respective,  seasons,  bag  limits, 
methods  of  himting  or  fishing, 
descriptions  of  open  areas,  and  other 
provisions  as  appropriate.  Many  of  the 
amendments  are  promulgated  here  to 
provide  greater  restriction  and  clarify 
the  existing  regulation  language,  which 
should  result  in  less  violations  of  refuge 
regulations. 

Why  Alternative  Approaches  Are  Not 
Feasible 

Refuge  officers  process  violations 
notices  through  the  Federal  District 
Court's  Violation  Notice  procedures. 
U.S.  Magistrates  have  required  refuge 
regulations  to  be  printed  in  the  Code  of 
Federal  Regulations  before  they  will 
accept  refuge  violations  into  their 
courts.  Federal  recreation  regulations 
are  not  prosecuted  in  the  State  courts, 
and  voluntary  compUance  of  regulations 
has  not  been  successful. 

Authority  Under  Which  This  Rule  WiU 
Be  Published 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  (16  U.S.C. 
Sec.  668dd  (b)(5)  and  (d)(1)). 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  not 
a  significant  regulatory  action. 

a.  This  rule  will  not  have  an  aimual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  enviroiunent.  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 


required.  This  rule  is  administrative, 
legal,  technical,  and  procedural  in 
nature  and  makes  only  minor 
modifications  to  existing  refuge  public 
use  programs.  The  regulations  do  not 
UberaUze  refuge  regulations,  but 
clarifies  what  a  refuge  visitor  may  or 
may  not  do  on  a  refuge. 

b.  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  Recreational  use  on  National 
WildUfe  Refuges  is  coordinated  virith 
State  governments  as  well  as  other 
Federal  agencies  having  adjoining  or 
over-lapping  jurisdiction  before  the 
regulations  are  proposed^  The  regulation 
is  consistent  with,  and  not  less 
restrictive  than,  other  agencies'  rules. 

c.  lliis  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  tibe  rights  and  obligations 
of  their  recipients.  The  provisions  of 
this  rule  only  apply  to  persons  involved 
in  wildUfe-dependent  pubUc  use 
including  regulated  hunting  and  sport 
fishing  on  National  WildUfe  Refuges, 
which  is  a  privilege  and  not  a  right. 
User  fees  vvill  not  change  as  a  result  of 
this  rule. 

d.  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  Solicitor's  office 
has  reviewed  and  approved  the  contents 
of  this  rule. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
such  as  businesses,  organizations  and 
governmental  jurisdictions  in  the  area  as 
defined  under  the  Regulatory  FlexibiUty 
Act  (5  use  601  et  seq.).  A  final 
Regulatory  FlexibiUty  Analysis  is  not 
attached,  and  a  Small  Entity 
CompUance  Guide  is  not  required. 

TUs  rulemaking  wiU  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  National  WildUfe  Refuge  System 
was  created  to  conserve  fish,  wildUfe. 
and  plants  and  their  habitats.  This 
conservation  mission  has  been 
faciUtated  by  providing  Americans 
opportunities  to  visit  and  participate  in 
compatible  wildlife-dependent 
recreation,  including  fishing,  hunting, 
wildlife  observation  and  photography, 
and  environmental  education  and 
interpretation  as  priority  pubUc  uses  on 
National  WildUfe  Refuges  and  to  better 
appreciate  the  value  of,  and  need  for, 
fish  and  wildUfe  conservation. 

This  rule  is  administrative,  legal, 
technical  and  procedural  in  nature  and 
provides  for  minor  changes  to  the 
methods  of  hunting  and  fishing 
permitted  within  the  National  WildUfe 
Refuge  System,  but  does  not  stop  the 
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overall  use  permitted.  This  rule  will  not 
change  the  number  of  visitors  using 
refuges,  nor  the  amount  of  revenue 
spent  in  the  area  of  refuges  during  these 
visits.  This  rulemaking  will  have  no 
impact  on  local  economies  by  increasing 
or  decreasing  visitation  and 
expenditures  in  the  surrounding  area  of 
national  wildUfe  refuges  because  this 
rule  does  not  restrict  visitors  from 
utiUzing  refuges,  but  rather  modifies 
their  behavior  while  they  are  on  refuges. 

Refuge  visitors  will  continue  to 
contribute  to  the  local  economies  at  the 
same  rate  for  food  and  lodging, 
transportation,  fishing  and  hunting 
Ucenses,  binoculars,  spotting  scopes, 
outdoor  magazines,  sportsman's  club 
membership  dues,  contributions,  land 
leasing  and  ownership,  himting  and 
fishing  stamps,  tags,  permits,  arms, 
ammunition  and  fishing  tackle. 

Economic  impacts  of  refuge  fishing 
and  hunting  programs  on  local 
communities  are  calculated  from 
average  expenditures  in  the  "1996 
National  Survey  of  Fishing,  Hunting, 
and  Wildlife-Associated  Recreation" 
and  "Banking  on  Nature:  The  Economic 
Benefits  to  Local  Communities  of 
National  Wildlife  Refuge  Visitation." 

In  1996,  77  milUon  U.S.  residents, 
about  40  percent  of  the  population  16 
years  old  and  older,  participated  in 
wildlife-associated  recreation  activities 
expending  $101  billion  in  the  United 
States.  Of  this  group,  35.2  milUon 
enjoyed  a  variety  of  fishing 
opportunities  and  14  million  hunted, 
while  62.9  million  enjoyed  at  least  one 
type  of  wildUfe-watching  recreation 
activity  including  observing,  feeding  or 
photographing  fish  and  other  wildlife, 
in  the  United  States. 

Recreational  visits  to  national  wildUfe 
refuges  generates  substantial  economic 
activity.  In  fiscal  year  1996,  people 
visited  refuges  more  than  29.6  million 
times  for  recreation  and  environmental 
education.  Their  spending  generated 
$401.1  milUon  of  sales  in  regional 
economies.  As  this  spending  flowed 
through  the  economy,  it  generated  more 
than  10,000  employed  people  and 
$162.9  miUion  in  employment  income. 
This  spending  should  continue  at  a 
proportionate  rate  into  the  future. 

At  these  71  National  WildUfe  Refuges 
included  in  this  regulation,  701,000 
fishermen  are  estimated  to  spend  $28.7 
milUon  aimually  in  pursuit  of  their 
sport,  while  approximately  343,000 
hunters  will  spend  $11.3  milUon 
aimually  hunting  on  the  refuges.  While 
many  of  these  fishermen  and  hunters 
{dready  make  such  expenditures  prior  to 
the  refuge  opening,  some  of  these 
additional  expenditures  directly  are  due 


to  the  land  now  being  open  to  the 
general  pubUc. 

Small  Business  Regulatory  Enfbrcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  aimual  effect  on 
the  economy  of  $100  milUon  or  more. 
These  regulations  v»rill  affect  only 
visitors  at  NaUonal  Wildlife  Refuges.  It 
will  not  cause  any  changes  in  the 
number  of  visitors  using  the  refuge,  but 
only  Umit  what  they  can  do  while  they 
are  on  a  refuge.  Refer  to  response  under 
Regulatory  Flexibility  Act. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  These  regulations 
will  affect  only  visitors  at  National 
Wildlife  Refuges.  It  will  not  cause  any 
changes  in  the  number  of  visitors  using 
the  refuge,  but  only  limit  what  they  can 
do  while  they  are  on  a  refuge.  Refer  to 
response  under  Regulatory  FlexibiUty 
Act. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 
These  regulations  will  affect  only 
visitors  at  National  Wildlife  Refuges.  It 
will  not  cause  any  changes  in  the 
number  of  visitors  using  the  refuge,  but 
only  limit  what  they  can  do  while  they 
are  on  a  refuge.  Refer  to  response  under 
Regulatory  Flexibility  Act. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501,  et 
seq.): 

a.  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
SmaU  Government  Agency  Plan  is  not 
required. 

b.  This  rule  will  not  produce  a 
Federal  mandate  of  $100  milUon  or 
greater  in  any  year,  i.e..  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  We  have 
determined  that  the  rule  has  no 
potential  takings  of  private  property 
implications  A  takings  impUcation 
assessment  is  not  required.  These 
regulations  will  affect  only  visitors  at 
National  WildUfe  Refuges.  It  will  not 
cause  any  changes  in  the  number  of 
visitors  using  the  refuge,  but  only  limit 


what  they  can  do  while  they  are  on  a 
refuge.  Refer  to  response  under 
Regulatory  Flexibility  Act. 

Federalism 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  significant 
Federalism  effects.  A  FederaUsm 
assessment  is  not  required.  This  rule 
wiU  not  have  substantial  direct  effects 
on  the  States,  in  their  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  we  have  determined  that  this 
rule  does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  SoUcitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  The  regulation 
will  clarify  established  regulations,  and 
result  in  better  understanding  of  the 
regulations  by  refuge  visitors.  They  will 
^be  enforced  throu^  the  use  of  U.S. 
District  Court  Violation  Notice 
procedures.  A  refuge  regulation  violator 
can  plead  guilty  and  forfeit  a  set  tunount 
of  fine  established  at  the  time  of  the 
violation  by  the  refuge  officer.  This  is 
completed  through  the  mail  without  a 
court  appearance.  A  violator  can  also 
plead  not  guilty  on  the  notice  and  the 
Magistrates  Court  will  set  an  appearance 
date  and  time  and  notify  both  the 
violator  and  officer  to  appear  in 
Magistrates  Court  for  a  hearing  and/or 
trial,in  accordance  with  U.S.  District 
Court  Rules  of  Procedure. 

Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.,  5  CFR  1320,  Pub.  L.  04- 
13) 

This  regulation  does  not  contain  any 
information  collection  that  requires 
Office  of  Management  and  Budget 
approval  under  the  Paperwork 
Reduction  Act  44  U.S.C.  3501  et.  seq. 

Govenunent-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations    . 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  evaluated  possible 
effects  on  FederaUy  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects. 
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Section  7  consultation  (16  U.S.C.  1531 
et  seq.,  50  CFR  402) 

In  preparation  for  new  openings. 
Section  7  consultation  documents  are 
included  in  the  refuge's  "openings 
package"  for  Regional  review  and 
approval  from  the  Washington  Office. 
We  reviewed  the  changes  in  hunting 
and  fishing  herein  with  regard  to 
Section  7  of  the  Endangered  Species  Act 
of  1973  (16  U.S.C.  1531-1543)  and  find 
the  action  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  habitat  of  such  species  within  the 
System  since  the  rule  is  primarily 
administrative,  legal,  technical  or 
procedural  in  nature  and/or  makes 
minor  modifications  to  existing  public 
use  programs.  We  comply  with  Section 
7  of  the  Endangered  Species  Act  of  1973 
(16  U.S.C.  1531-1543)  when  developing 
comprehensive  conservation  plans, 
refuge  public  use  management  plans, 
and  prior  to  implementing  any  new  or 
revised  public  recreation  program  on  a 
refuge  as  identified  in  50  CFR  26.32. 
Determinations  required  by  the 
Endangered  Species  Act  are  also  made 
on  a  case-by-case  basis  before  the 
addition  of  a  refuge  to  the  lists  of  areas 
open  to  hunting  or  fishing  as  contained 
in  50  CFR  32.7. 

National  Environmental  Policy  Act 

We  analyzed  this  rule  in  accordance 
with  the  criteria  of  the  National 
Environmental  Poficy  Act  and  318  DM 
2.2(g)  and  6.3(D).  This  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  An  environmental 
impact  statement/assessment  is  not 
required.  We  ensure  compliance  when 
hunting  and  sport  fishing  plans  are 
developed,  and  the  determinations 
required  by  NEPA  are  made  prior  to  the 
addition  of  refuges  to  the  lists  of  areas 
open  to  hunting  and  fishing  in  50  CFR 
part  32.  In  compliance  with  the 
requirements  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(C)),  and  the 
Council  on  Environmental  Quality's 
regulation  for  implementing  NEPA  (40 
CFR  1500-1508),  we  have  prepared 
several  environmental  analyses  of  lead 
shot  vs.  non-toxic  shot  as  it  relates  to 
waterfowl  and  other  wildUfe  with  the 
latest  being  an  Environmental 
Assessment  (EA)  in  May,  1998.  The 
amendment  of  refuge-specific  hunting 
and  fishing  regulations  are  subject  to  a 
categorical  exclusion  fi-om  the  NEPA 
process  if  they  do  not  significantly  alter 
the  existing  use  of  a  particular  national 
wildUfe  refuge.  The  Service  exclusion 


found  at  516  DM  6,  App.  1.4  B(7)  is 
employed  here  as  these  amendments  are 
considered  "(mjinor  changes  in  the 
amounts  or  types  of  public  use  on 
Service  or  State-managed  lands,  in 
accordance  with  regulations, 
management  plans,  and  procediues." 
These  refuge-specific  himting  and 
fishing  regulations  simply  qualify  or 
otherwise  define  a  hunting  or  fishing 
activity,  for  purposes  of  resoiut:e 
management.  These  documents  are  on 
file  in  the  offices  of  the  Service  and  may 
be  viewed  by  contacting  the  primary 
author  noted  below. 

Available  Information  for  Specific 
Refuges 

Individual  refuge  headquarters  retain 
information  regarding  public  use 
programs  and  die  concUtions  that  apply 
to  their  specific  programs,  and  maps  of 
their  respective  areas.  You  may  also 
obtain  information  fi'om  the  regional 
offices  at  the  addresses  listed  below: 

Region  1 — California,  Hawaii,  Idaho, 
Nevada,  Oregon,  and  Washington. 
Assistant  Regional  Director — Refuges 
and  Wildlife,  U.S.  Fish  and  Wildhfe 
Service,  Eastside  Federal  Complex, 
Suite  1692,  911  N.E.  11th  Avenue. 
Portland,  Oregon  97232-4181; 
Telephone  (503)  231-6214. 

Region  2 — ^Arizona,  New  Mexico, 
Oklahoma  and  Texas.  Assistant 
Regional  Director — Refuges  and  Wildlife 
U.S.  Fish  and  Wildlife  Service,  Box 
1306,  Albuquerque,  New  Mexico  87103; 
Telephone  (505)  766-1829. 

Region  3 — IlUnois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio 
and  Wisconsin.  Assistant  Regional 
Director — Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service.  Federal 
Building,  Fort  Snelling,  Twin  Cities, 
Minnesota  55111;  Telephone  (612)- 
713-5300. 

Region  4 — ^Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  Tennessee, 
South  Carolina,  Puerto  Rico  and  the 
Virgin  Islands.  Assistant  Regional 
Director — Refuges  and  Wildlife,  U.S. 
Fish  and  Wildhfe  Service,  1875  Century 
Boulevard,  Room  324,  Atlanta,  Georgia 
30345;  Telephone  (404)  679-7152. 

Region  5— Connecticut,  Delaware, 
District  of  Coliunbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia  and  West 
Virginia.  Assistant  Regional  Director — 
Refuges  and  Wildhfe,  U.S.  Fish  and 
WildUfe  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01035- 
9589;  Telephone  (413)  253-8550. 

Region  6 — Colorado,  Kansas, 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah  and  Wyoming. 


Assistant  Regional  Director — Refuges 
and  Wildlife,  U.S.  Fish  and  WildUfe 
Service.  Box  25486,  Denver  Federal 
Center,  Denver,  Colorado  80225; 
Telephone  (303)  236-8145. 

Region  7 — Alaska.  Assistant  Regional 
Director — Refuges  and  Wildlife,  U.S. 
Fish  and  WildUfe  Service.  1011  E. 
Tudor  Rd.,  Anchorage,  Alaska  99503; 
Telephone  (907)  786-3545. 

Primary  Author:  Stephen  R.  Vehrs. 
Refuge  Program  Specialist,  Division  of 
Refuges,  U.S.  Fish  and  Wildlife  Service, 
Washington,  DC  20240,  is  the  primary 
author  of  this  rulemaking  document. 

List  of  Subiects  in  50  CFR  Fart  32 

Fishing,  Hunting,  Reporting  and 
recordkeeping  requirements,  WildUfe. 
WildUfe  refuges. 

For  the  reasons  set  forth  in  the 
preamble,  the  Service  amends  Title  50, 
Chapter  I,  subchapter  C  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  32— [AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  460k. 
664, 668dd-668ee,  and  7151. 

2.  Section  32.2  is  amended  by  revising 
the  heading,  the  introductory  text,  and 
by  adding  paragraph  (k)  to  read  as 
follows: 

S  32.2    General  provisions  regarding 
itunting  on  areas  of  tha  National  Wildlife 
Refuge  System. 

The  foUowdng  provisions  shall  apply 
to  each  person  while  engaged  in  pubUc 
hunting  on  areas  of  the  National 
WildUfe  Refiige  System: 

•        •        •        •        • 

(k)  Persons  may  only  use  or  possess 
nontoxic  shot  identified  in  50  CFR 
20.21(j)  while  hunting  with  shotgims  or 
muizzleloaders  on  Waterfowl  Production 
Areas,  or  on  certain  other  areas  of  the 
National  Wildlife  Refuge  System  to  the 
extent  needed  to  protect  against 
significant  expostire  to  migratory  birds 
as  deUneated  on  maps,  leaflets  and/or 
signs,  available  at  each  refuge 
headquarters  or  posted  at  each  refuge,  or 
as  stated  in  refuge  specific  regulations. 
This  regulation  does  not  apply  to  turkey 
and  deer  hunters  using  buckshot  or 
slugs,  except  as  specifically  authorized 
by  refuge  specific  regulations. 

{32.7    [Amended] 

3.  Section  32.7  is  amended  by 
alphabetically  adding  the  Usting  "Key 
Cave  National  WildUfe  Refuge"  to  the 
State  of  Alabama;  by  alphabetically 
adding  the  Usting  "Breton  National 
WildUfe  Refuge"  to  the  State  of 
Louisiana;  by  removing  the  alphabetical 
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Usting  of  "Pond  Island  National  WildUfe 
Refuge"  fi-om  the  State  of  Maine;  by 
alphabetically  adding  the  listings 
"Amagansett  Nationd  WildUfe  Refuge," 
"Oyster  Bay  National  WildUfe  Refuge," 
"Seatuck  National  Wildlife  Refuge,"  and 
"Target  Rock  National  Wildlife  Refuge" 
to  the  State  of  New  York;  by  revising  the 
listing  of  "Tiniciun  National 
Environmental  Center  to  read  "John 
Heinz  National  Wildlife  Refuge  at 
Tinicum"  in  the  State  of  Pennsylvania; 
by  alphabetically  adding  the  Ustings 
"Block  Island  National  WildUfe 
Refiige."  "Ninigret  National  WildUfe 
Refuge,"  "Pettaquamscutt  Cove  National 
WildUfe  Refuge,"  "Sachuest  Point 
National  Wildlife  Refuge,"  and 
"Tnistom  Pond  National  WildUfe 
Refuge"  to  the  State  of  Rhode  Island;  by 
alphabetically  adding  the  listings 
"Dimgeness  National  Wildlife  Refuge" 
and  "Nisqually  National  Wildlife 
Refuge"  to  the  State  of  Washington;  by 
alphabetically  adding  the  listing 
"Canaan  Valley  National  Wildlife 
Refuge"  to  the  State  of  West  Virginia;  by 
alphabetically  adding  the  Ustings 
"Guam  National  Wildlife  Refuge"  and 
"Midway  AtoU  National  Wildlife 
Refuge"  to  the  Pacific  Islands  Territory. 
4.  Section  32.20  Alabama  is  amended 
by  revising  paragraphs  D.I.,  D.2.  and 
adding  paragraph  D.4.  of  Eufaula 
National  Wildlife  Refuge;  and  adding 
the  alphabetical  listing  of  Key  Cave 
National  WildUfe  Refuge  to  read  as 
follows: 

§32.20    Alabama. 

•  •        *        •        • 

Eufaula  National  Wildlifie  Refuge 

•  *        *        •        • 

D.  Sport  Fishing.  *  *  * 

1.  Fishermen  may  fish,  including 
bowfishing.  only  during  dayUght  hours 
in  refuge  impoundments  and  waters 
other  than  the  Walter  F.  George 
Reservoir. 

2.  Fishermen  may  not  fit)g  or  trap 
tiulles  in  impounded  waters  not 
contiguous  v<dth  the  Walter  F.  George 
Reservoir. 

•  •        •        •        • 

4.  Reciprocal  license  agreements 
between  Alabama  and  Georgia  only 
apply  to  waters  contiguous  with  the 
Walter  F.  George  Reservoir.  Anglers 
fishing  in  refuge  impoundments  must 
possess  a  Ucense  for  the  state  in  which 
they  are  fishing. 

Key  Cave  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Himters  may  hunt  mourning  doves  on. 
designated  portions  of  the  refuge  subject 
to  the  following  condition:  Refuge 
permits  required. 


B.  Upland  Game  Hunting.  Hunters 
may  himt  only  quail,  squirrel,  rabbits, 
raccoons,  and  opossum  on  designated 
portions  of  the  refuge  subject  to  the 
following  condition:  Refuge  permits 
required. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 
•        •        •        •        « 

5.  Section  32.24  California  is 
amended  by  revising  paragraph  C.l.  of 
Clear  Lake  National  Wildlife  Refuge  to 
read  as  foUows: 

$32.24    California 


aear  Lake  National  Wildlife  Refuge 

*  •        •        •        • 

C.  Big  Game  Hunting.  *  *  • 

1.  Hunters  may  hunt  only  in  the  imit 
for  nine  (9)  consecutive  days  beginning 
on  the  first  Saturday  foUovtring  the  third 
Wednesday  in  August. 

*  •        •        •        * 

6.  Section  32.28  Florida  is  amended 
by  revising  paragraph  D.3.  of  Lower 
Suwannee  National  Wildlife  Refuge;  by 
revising  paragraph  B.  and  paragraph  D. 
of  St.  Marks  National  WildUfe  Refiige; 
and  by  revising  paragraph  D.  of  Ten 
Thousand  Islands  National  WildUfe 
Refuge  to  read  as  follows: 

§32.28    Florida. 

*  •        *        •        • 

Lower  Suwannee  National  WildlifiB 
Refuge 

*  •        •        •        • 

D.  Sport  Fishing.  *  •  • 

■*••*• 

3.  Boats  may  not  be  left  on  the  refuge 
overnight. 

*  •        •        *        • 

St.  Marks  National  WildUfe  Refuge 

*  •        *        •        * 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  squirrel,  rabbit,  and  raccoon 
on  designated  areas  of  the  refuge  subject 
to  the  following  condition:  Permits 
required. 

*  •        •        •        • 

D.  Sport  Fishing.  Anglers  may  fish 
and  crab  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1.  Anglers  may  fish  and  crab  only 
from  sunrise  to  sunset. 

2.  Anglers  may  only  use  boats  with 
motors  of  10  horsepower  or  less  in 
refuge  pools  and  lakes. 

3.  Anglers  may  only  use  boats  with  or 
without  motors  on  the  St.  Marks  Unit 
pools  fix>m  March  15  through  October 
15  annually. 


4.  Anglers  may  take  only  fish  species, 
and  fish  limits  authorized  by  State 
regulations. 

5.  Anglers  may  not  take  frogs  or 
turtles. 

6.  Anglers  may  fish  and  boat  in 
Panacea  Unit  ponds  year  roimd.  Anglers 
may  access  Panacea  Unit  ponds  in  a 
vehicle  only  from  March  15  through 
May  15  annually.  Anglers  may  fish  and 
boat  in  Otter  Lake  year  round. 

7.  Anglers  may  not  launch 
commercial  boats  at  the  saltwater  boat 
ramp  on  Co,  Rd.  59  (Lighthouse  Rd.). 

8.  Anglers  may  only  take  bait  fish  and 
non-game  fish  by  hook  and  line  in 
refuge  ponds,  lakes,  and  impoundments. 

9.  Anglers  may  not  use  crab  traps  in 
refuge  pools  and  impoundments  on  the 
St.  Marks  Unit. 


Ten  Thousand  Islands  National 
WUdlife  Refuge 

***** 

D.  Sport  Fishing.  Anglers  may  fish 
only  in  designated  portions  of  the  refuge 
subject  to  the  following  conditions: 

1.  Anglers  may  not  use  airboats. 
hovercraft,  off  road  vehicles,  or  personal 
water  craft  in  fieshwater  and  brackish 
water  wetlands  and  water  bodies. 

2.  Anglers  may  fish  in  freshwater  and 
brackish  water  creeks  and  ponds  year 
round  from  sunrise  to  sunset.  Anglers 
may  enter  these  areas  only  fit)m  sunrise 
to  simset. 

3.  Anglers  may  fish  in  tidal  waters 
year  round  and  24  hours  a  day. 

4.  Anglers  may  not  fish  with  trotUnes, 
gigs,  spears,  bush  hooks,  snatch  hooks, 
crossbows  or  bows  and  arrows  of  any 
type. 

5.  Anglers  may  enter  the  refuge  to 
crab  in  freshwater  and  brackish  water 
areas  only  from  sunrise  to  sunset. 
Recreational  anglers  may  use  crab  pots 
only  in  accordance  with  State 
regulations,  except  that  crab  pots 
abandoned  or  not  checked  after  72 
hours  are  subject  to  impoundment 

*        •        •        *        • 

7.  Section  32.29  Georgia  is  amended 
by  revising  paragraph  D.5.  of  Blackboard 
Island  National  WildUfe  Refuge;  by 
revising  paragraphs  D.l.  and  D.3.  of 
Harris  Neck  National  Wildlife  Refuge; 
by  revising  paragraphs  D.l.,  D.2.,  D.4. 
and  adding  paragraph  D.6.  of  Savannah 
National  WildUfe  Refuge;  by  revising 
the  introductory  text  of  paragraph  D  and 
revising  paragraph  D.l.,  and  by 
removing  paragraph  D.3.  of  Wolf  Island 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.29    Georgia. 
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Blackbeard  Island  National  Wildlife 
Refuge 

•        •        *        •        • 
D.  Sport  Fishing.  *  *  * 


»        »        *        * 


5.  Anglers  may  bank  fish  into 
estuarine  waters  daily  from  simiise  to 
simset  only. 


•        •        •        • 


Harris  Neck  Natiraal  Wildlife  Refuge 

•  •        *        •        • 

D.  Sport  Fishing.  •  •  • 

1.  Anglers  may  fish  in  estuarine 

waters  year  round  from  sunrise  to 

sunset  daily. 

3.  Anglers  may  use  the  Barbour  River 
public  boat  ramp  as  public  access  year- 
round  from  4:00  a.m.  to  12:00  p.m. 
(midnight),  daily.  However,  anglers  may 
not  use  the  Barbour  River  pubUc  boat 
ramp  as  access  from  12:01  a.m.  to  3:59 
a.m.  daily. 

•  •        •        *        • 

Savannah  National  Wildlife  Refuge 

•  •        *        •        * 

D.  Sport  Fishing.  *  *  * 

1.  Anglers  may  fish  in  refuge 
impoundments  and  canals  from  March 
1  through  November  30  annually. 

2.  Anglers  may  fish  in  Kingfisher 
Pond  year  round. 

•  •        *        •        • 

4.  Anglers  may  bank  fish  year  round 
ill  the  canals  adjacent  to  the  wildlife 
drive. 

•  •        *        •        * 

■  6.  Anglers  may  only  use  non- 
motorized  boats  and  boats  with  electric 
motors  within  impoimded  waters. 

•  •        *        •        • 

Wolf  Island  National  Wildlife  Refuge 

•  •        •        *        * 

D.  Sport  Fishing.  Anglers  may  fish  in 
designated  areas  of  the  refuge  subject  to 
the  following  condition: 

1.  Anglers  may  fish  year  roimd. 

•  •        •        •        • 

8.  Section  32.32  Illinois  is  amended 
by  revising  paragraphs  A.I.,  A.2.,  A.3. 
and  B.3.  of  Cypress  Creek  National 
Wildlife  Refuge  to  read  as  follows: 

§32.32    Illinois. 

•  *        •         *         • 

Cypress  Creek  National  Wildlife  Refuge 

A.  Hunting  of  Minatory  Game  Birds. 

•  •  * 

1.  Hunters  may  dove  hunt  on 
sunflower  fields  only  on  Mondays, 
Wednesdays,  and  Saturdays  starting 
September  1.  Hunters  may  hunt  only 
from  noon  to  5  pm.  Hunters  must  sign   . 


in  and  out  and  report  daily  harvest  at 
registration  box.  All  hunting  must  be 
from  field  borders  only.  Hunters  may 
not  himt  or  shoot  from  the  interior  of 
siuiflower  fields  or  within  100  yards  of 
roadways.  Hunters  may  not  carry  or  use 
guns  while  retrieving  downed  doves 
from  field  interiors. 

2.  On  the  Bellrose  Waterfowl 
Reserve — Hunters  may  not  hunt  ducks. 
Hunters  may  hunt  only  geese  following 
the  closure  of  the  state  duck  season; 
Hunters  may  hunt  only  on  Tuesdays, 
Thursdays,  and  Sundays.  Himters  may 
hunt  only  from  sunrise  to  1  pm.  All 
hunters  must  remove  blinds  and  decoys, 
and  be  off  the  unit  by  2  pm  daily. 
Hunters  may  not  enter  the  area  prior  to 

5  am.  Hunters  may  not  hunt  diiring 
special  snow  goose  seasons  after  the 
closiue  of  the  regular  goose  season. 
Himters  may  use  only  temporary  or 
portable  blinds;  Hunters  may  not 
construct  pit  blinds.  No  one  may  hunt 
within  100  yards  of  any  private  property 
boimdary.  Distance  between  hunting 
parties  must  be  at  least  200  yards.  All 
hunters  must  sign  in  and  out  and  report 
daily  harvest  at  the  registration  box. 

3.  Hunters  must  remove  boats,  decoys, 
and  blinds  from  the  refuge  at  the 
conclusion  of  each  days  himt. 

B.  Upland  Game  Hunting.  *  *  • 

•  •        •        *        • 

3.  Hunters  may  only  use  or  possess 
nontoxic  shot  while  hunting  for  any 
permitted  birds  except  wild  tiu-key. 
Hiuiters  may  use  lead  shot  while 
himting  wild  tiukey. 

•  *        •        •        * 

9.  Section  32.34  Iowa  is  amended  by 
revising  paragraphs  B.  and  C.2.  of  Union 
Slough  National  WildUfe  Refuge  to  read 
as  follows: 

§32.34    Iowa. 

•  •        •         *         * 

Union  Slough  National  Wildlife  Refuge 

•  *        •        •        • 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game  in  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Himters  may  only 
use  or  possessed  nontoxic  shot  while 
himting  upland  game,  except  wild 
turkeys.  Hunters  may  possess  and  use 
lead  shot  for  wild  turkey  hunting. 

C.  Big  Game  Hunting.  *  *  * 

•  •        •        *        • 

2.  Hunters  must  remove  all  hunting 
stands  from  the  refuge  at  the  end  of  each 
day's  hunt. 

•  •        *        *        • 

10.  Section  32.35  Kansas  is  amended 
by  adding  Marais  des  Cygnes  National 
Wildlife  Refuge  to  read  as  follows: 


§32.35    Kani 

•        •        * 


Marais  des  Cygnes  National  WUdlife 
Refuge 

*  •        •        *        • 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game  on  designated 
areas  of  the  refuge  consistent  with  State 
regulations,  and  subject  to  refuge- 
spedfic  regulations  as  posted. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  big  game  on  designated  areas  of  the 
refuge  consistent  with  State  regulations, 
and  subject  to  refuge-specific 
regulations  as  posted. 

D.  Sport  Fishing.  Anglers  may 
sportfish  in  accordance  with  State  law 
and  refuge-specific  restrictions  as 
posted. 

•  *       •        •  .      • 

11.  Section  32.36  Kentucky  is 
amended  by  adding  paragraph  D.3.  of 
Reelfoot  National  WildUfe  Refuge  to 
read  as  follows: 

§32.36    Kentucky. 


ReeUbot  National  Wildlife  Refuge 

•  *        •        •        • 

D.  Sport  Fishing.  *  *  * 

•  •        •        •        • 

3.  Anglers  may  not  enter  the  refuge, 
or  use  airboats,  hovercraft,  or  jet  skis 
(personal  water-craft)  on  any  waters 
within  the  refuge  boundary. 

12.  Section  32.37  Louisiana  is 
amended  by  revising  paragraph  A.  of 
Bayou  Cocodrie  National  WildUfe 
Refuge;. by  adding  Breton  National 
WildUfe  Refuge;  by  revising  paragraphs 
A.  and  D.,  of  Cameron  Prairie  National 
Wildlife  Refuge;  and  by  revising  the  text 
of  paragraphs  A.,  and  D.,  of  Lake 
OpheUa  National  WildUfe  Refuge  to 
read  as  foUows: 

§32.37    Louisiana. 

•  *        •        •        • 

Bayou  Cocodrie  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  woodcock  and  snipe 
on  designated  areas  of  the  refuge  subject 
to  the  following  condition:  Hunters 
must  possess  a  refuge  permit. 


Breton  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may  fish 
and  crab  on  designated  areas  of  the 
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refuge  subject  to  the  following 
conditions: 

1.  Anglers  may  fish  year-roimd. 

2.  Crabbers  must  tend  crabbing 
equipment  at  all  times. 

3.  Anglers  may  not  use  trotlines,  slat 
traps,  or  nets. 

*  •        *        •        • 

Cameron  Ptairie  National  Wildlife 
Refiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  waterfowl  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Refuge  permits 
required. 

*  •        •        •        • 

D.  Sport  Fishing.  Anglers  may  sport 
fish  in  Gibbston  Unit.  Anglers  may  sport 
fish  and  castnet  in  the  East  Cove  Unit 
subject  to  the  following  conditions:  Any 
person  entering,  using  or  occupying  the 
refuge  must  abide  by  all  terms  and 
conditions  set  forth  in  the  appropriate 
refuge  fishing  brochure. 

*  *        •        *        * 

Lake  OpheUa  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  duck,  coots, 
woodcock,  and  snipe  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Hunters  must 
possess  a  refuge  daily  permit. 

*  '  •        *        *        • 

D.  Sport  Fishing.  Anglers  may  fish  in 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Anglers  must 
possess  a  refuge  daily  permit. 

*  •        *        *        • 

13.  Section  32.38  Maine  is  amended 
by  removing  the  alphabetical  Usting  of 
Pond  Island  National  Wildlife  Refuge; 
by  adding  paragraph  A.3.,  revising  the 
introductory  text  of  B.,  revising 
paragraphs  B.2.,  B.3.,  removing  B.4., 
revising  C.2.,  adding  C.3.  and  C.4.  of 
Rachel  Carson  National  WildUfe  Refuge; 
and  by  revising  paragraph  D.  of 
Sunkhaze  Meadows  National  WildUfe 
Refuge  to  read  as  follows: 

§32.38    Malna. 


Rachel  Carson  National  Wildlife  Refuge 

•  •        •        •        * 

A.  Hunting  of  Migratory  Game  Birds. 

•  *        •        *        • 

3.  Designated  Youth  Hunting  Areas 
are  open  to  individuals  under  18  who 
possess  a  permit.  An  adult  must 
accompany  youths  under  15  years  of 
age.  Accompanying  adults  possessing  a 
permit  may  hunt. 

B.  Upland  Game  Hunting.  Hunters 
may  himt  pheasants  on  designated  areas 


of  the  refuge  subject  to  the  following 
conditions: 

•  *        •        •        •    ' 

2.  Hunters  during  the  firearm  deer 
season  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a 
minimum  of  400  square  inches  (10.16 
square  meters)  of  soUd-colored  hunter 
orange  clothing  or  material. 

3.  Hunters  must  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

C.  Big  Game  Hunting.  *  *  * 

•  *        •        •        • 

2.  Designated  youth  hunting  areas  are 
open  to  individuals  under  18  who 
possess  a  permit.  An  adult  must 
accompany  youths  under  15  years  of 
age.  Accompanying  adults  who  possess 
a  permit  may  hunt. 

3.  Hunters  may  hunt  fox  and  coyotes 
during  the  firearm  deer  season  only. 

4.  Himters  during  the  firearm  deer 
season  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a 
minimum  of  400  square  inches  (10.16 
square  meters)  of  soUd-colored  hunter 
orange  clothing  or  material. 
***** 

Sunkhaze  Meadows  National  Wildlife 
Refuge 


D.  Sport  Fishing.  Anglers  may  fish  in 
the  waters  of  and  from  the  banks  of 
Sunkhaze  Stream,  Birch  Stream,  and 
Little  Birch  Stream,  in  accordance  with 
state  regulations. 

14.  Section  32.39  Maryland  is 
amended  by  revising  paragraph  C.  and 
by  revising  paragraph  D.  of  Eastern  Neck 
National  WildUfe  Refuge  to  read  as 
follows: 

§32.39    Maryland. 

***** 

Eastern  Neck  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  Hunters  may 
hunt  deer  and  turkey  on  designated 
areas  of  the  refuge  subject  to  the 
foUowing  conditions: 

1.  Refuge  permits  required. 

2.  The  refuge  is  open  to  limited  turkey 
hunting  during  the  state  spring  turkey 
season. 

3.  Hunters  may  only  use  archery, 
shotgims,  and  muzzleloaders  for  deer, 
and  shotguns  only  for  turkey. 

4.  Hunters  may  not  possess  loaded 
weapons  in  parldng  areas,  blacktopped 
or  graveled  roads. 

5.  Deer  hunters  must  wear  in  a 
conspicuous  manner  on  head,  chest  and 
back  a  minimum  of  400  square  inches 
of  solid  colored  hunter  orange  clothing 
or  material. 


6.  Turkey  hunters  must  wear  a  hat  or 
cap  of  hunter  orange  when  moving  to  or 
from  their  blind  or  hunting  position. 

D.  Sport  Fishing.  Anglers  may 
saltwater  fish  from  the  Eastern  Neck 
Island  bridge  in  accordance  with  state 
regulations. 
***** 

15.  Section  32.40  Massachusetts  is 
amended  by  revising  paragraph  D.  of 
Oxbow  National  Wildlife  Refuge  to  read 
as  follows: 

§32.40    RMassachusetts. 


Oxbow  National  Wildlife  Reiiige 


D.  Sport  Fishing.  Anglers  may  fish 
along  the  banks  of  the  Nashua  River  in 
accordance  with  state  regulations. 

***** 

16.  Section  32.42  Minnesota  is 
amended  by  revising  the  introductory 
text  of  paragraph  B.,  and  adding 
paragraph  B.3.  of  Tamarac  National 
WildUfe  Refuge  to  read  as  follows: 

§32.42    Minnesota. 

***** 

Tamarac  National  Wildlife  Refiige 

•        *        »        io       * 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  ruffed  grouse,  red,  gray  and 
fox  squirrel,  cottontail  rabbit,  jackrabbit, 
snowshoe  hare,  red  fox,  raccoon,  and 
striped  skunk  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 


a.  Shotgim  hunters  may  only  use  and 
possess  nontoxic  shot  while  hunting  for 
all  upland  game  species. 

***** 

17.  Amend  §  32.43  Mississippiby 
revising  paragraphs  A.,  B..  and  C,  of 
Dahomey  National  Wildlife  Refuge;  by 
revising  paragraph  D.  of  Hillside 
National  WildUfe  Refuge;  by  revising 
paragraph  D.  of  Mathews  Break  National 
Wildlife  Refuge;  by  revising  paragraph 
D.  of  Morgan  Break  National  WildUfe 
Refuge;  by  revising  paragraph  D.  of 
Panther  Swamp  National  WildUfe 
Refuge;  revising  paragraphs  A.,  B.,  and 
C,  and  adding  paragraphs  D.4  and  D.5. 
of  St.  Catherine  Creek  National  WildUfe 
Refuge  to  read  as  follows: 

§32.43    Mississippi. 


Dahomey  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  waterfowl 
and  coots  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  Refuge  permits  required. 
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B.  Upland  Game  Hunting.  Hunters 
may  hunt  squirrel,  rabbit,  beaver  and 
raccoon  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  Refuge  permits  required. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  deer  and  turkey  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Refuge  permits 
required. 

•  •        *        *        * 

Hillside  National  Wildlife  Refuge 

•  •        •        •        • 

D.  Sport  Fishing.  Anglers  may  fish 
and  frog  in  designated  portions  of  the 
refuge  subject  to  the  following 
condition:  Fishermen  must  possess  a 
refuge  pubhc  use  permit. 

•  •     ■  •        •        • 

Mathews  Brake  National  Wildlife 
Refuge 


D.  Sport  Fishing.  Anglers  may  fish 
and  frog  in  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  Fishermen  must  possess  a 
refuge  public  use  permit. 

Morgan  Brake  National  Wildlife  Refuge 


D.  Sport  Fishing.  Anglers  may  fish 
and  frog  in  designated  portions  of  the 
refuge  subject  to  the  following 
condition:  Fishermen  must  possess  a 
refuge  pubUc  use  permit. 

•  •        •        •        • 

Panther  Swamp  National  Wildlife 
Refuge 

•  •        •        •        • 

D.  Sport  Fishing.  Anglers  may  fish 
and  frog  in  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  Fishermen  must  possess  a 
refuge  pubUc  use  permit. 

St.  Catherine  Creek  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks,  and  coots  in 
GilUard  Lake  only  subject  to  the 
following  conditions: 

1.  Refuge  permits  required. 

2.  Hunters  may  himt  only  on 
Tuesdays,  Thursdays,  and  Saturdays 
from  V2  hour  before  simrise  until  12:00 
noon  during  the  State  season. 

3.  Hunters  may  not  be  on  the  refuge 
after  1:00  p.m. 

4.  Hunters  may  use  portable  blinds 
only  and  they  must  be  removed  after 
each  hunt. 

5.  Hunters  may  use  approved  non- 
toxic shot  only:  possession  or  use  of 
lead  shot  is  prohibited. 


6.  Hunters  may  only  use  a  maximum 
of  15  horse  power  outboard  or  electric 
motors. 

7.  Hunters  may  use  retriever  dogs. 

8.  Youth  waterfowl  himters  may  hunt 
in  GilUard  Lake  only  on  the  weekend 
after  the  state  regular  season  closes. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  rabbit,  squirrel,  and  raccoon 
on  designated  areas  of  the  refuge  subject 
to  the  following  conditions: 

1.  Refuge  permits  required,  and 
raccoon  hunters  must  have  a  special 
permit  for  raccoon  night  hunting. 

2.  Himters  may  hunt  rabbit  and 
squirrel  during  two  separate  seasons, 
one  without  dogs  and  one  designated 
with  dogs. 

3.  Himters  may  hunt  raccoons,  special 
permit  required  from  6  p.m.  until  6  a.m. 
each  night. 

4.  Hunters  may  hunt  raccoons  with 
dogs. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  deer  and  turkey  on  designated 
areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Refuge  permits  required. 

2.  Archery  and  muzzle  loading 
seasons  are  available.  No  gun  hunts  for 
deer. 

3.  Hunters  may  take  either  sex — 4- 
points  or  greater  (non-resident  hunters 
may  only  harvest  antlered  deer). 

4.  Hunting  allowed  simrise  to  sunset 
only. 

5.  Hunters  may  use  portable  deer 
stands  and  they  must  be  removed  after 
each  hunt. 

6.  There  will  be  a  designated  youth 
hunt  for  deer. 

7.  Youth  hunters  may  hunt  turkey  on 
the  Sibley  unit  on  designated  dates. 

8.  Five  youth  hunters  will  be  lottery 
drawn  and  may  hunt  during  the  first 
weekend  and  five  youth  hunters  during 
the  second  weekend. 

9.  Youth  hunters  must  submit  lottery 
appUcations  to  the  refuge  to  be 
considered  for  the  drawing. 

D.  Sport  Fishing.  •  *  * 

•        •        •        *        * 

4.  Anglers  may  not  use  nets,  seines, 
trotlines  or  any  device  for  taking  fish 
other  than  rod  and  reel. 

5.  Anglers  may  not  conunercial  fish. 
18.  Section  32.45  Montana  is 

amended  by  revising  paragraphs  A.,  B. 
and  D.,  of  Benton  Lake  National 
Wildhfe  Refuge;  by  revising  paragraph  C 
of  Charles  M.  Russell  National  Wildlife 
Refuge;  by  revising  paragraph  D.  of 
Lamesteer  National  Wildlife  Refuge;  by 
revising  paragraph  D.  of  Medicine  Lake 
National  Wildlife  Refuge  and  revising 
paragraph  C  of  UL  Bend  National 
Wildlife  Refuge  to  read  as  follows: 


§32.45    Montana. 

•  •        •        •        • 

Benton  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game'  Birds. 
Hunters  may  hunt  migratory  game  birds 
on  designated  areas  of  the  refiige  in 
accordance  with  maps  and  brochures 
available  at  refuge  headquarters  and 
signs  posted  on  the  area. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game  on  designated 
areas  of  the  refuge  in  accordance  with 
maps  and  brochures  available  at  refuge 
headquariers  and  signs  posted  on  the 
area. 

•  *        •        •        * 

D.  Sport  Fishing.  Anglers  may  sport 
fish  on  designated  areas  of  the  refuge  as 
posted  by  signs. 


Charles  M.  Russell  National  Wildlife 
Refuge 

•  •        •        •        « 

C.  Big  Game  Hunting.  Hunters  may 
hunt  big  game  subject  to  refuge  specific 
regulations  as  designated  in  refuge 
publications. 

Lamesteer  National  Wildlife  Refuge 

•  •        *        *        • 

D.  Sport  Fishing.  Anglers  may  sport 
fish  in  accordance  with  state  law. 

•  •        *        •        • 

Medicine  Lake  National  Wildlifie 
Refuge 

•  •        *        •        • 

D.  Sport  Fishing.  Anglers  may  sport 
fish  in  accordance  with  state  law  and 
refuge  restrictions  as  posted. 

•  *        •        *        • 

UL  Bend  National  Wildlife  Refuge 

•  •        •        •        • 

C.  Big  Game  Hunting.  Hunters  may 
hunt  big  game  subject  to  refuge-specific 
regulations  as  designated  in  refuge 
pubUcations. 

•  •        •        •        • 

19.  Section  32.46  Nebraska  is 
amended  by  revising  paragraph  D  of 
Crescent  Lake  National  Wildlife  Refuge; 
by  revising  paragraphs  A.,  B.,  C,  and  D. 
of  Valentine  National  WildUfe  Refuge  to 
read  as  follows: 

§32.46    Nebraska. 


Crescent  Lake  National  Wildlifie  Refuge 

•        *        *        «        * 

D.  Sport  Fishing.  Anglers  may  sport 
fish  in  accordance  with  state  law  and 
refuge  restrictions  as  posted. 
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Valentine  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  birds  on 
designated  areas  of  the  refuge  subject  to 
refuge  specific  regulations. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  game  on  designated 
areas  of  the  refuge  subject  to  reftige 
specific  regulations. 

C.  Big  Ckune  Hunting.  Hunters  may 
hunt  big  game  on  designated  areas  of  the 
refuge  subject  to  refuge  specific 
regulations: 

D.  Sport  Fishing.  Anglers  may  fish  in 
designated  portions  of  the  refuge  subject 
to  refuge  specific  regulations. 

20.  Section  32.47  Nevada  is  amended 
by  revising  paragraphs  D.7  and  D.8.  of 
Ruby  Lake  National  Wildlife  Refuge; 
and  revising  paragraphs  A.,  andD.l.  of 
Sheldon  National  Wildlife  Refuge  to 
read  as  follows: 

§32.47    Nevada. 

••       •        •  .      •   '     • 

Ruby  Lake  National  Wildlifie  Refuge 

•  •        •        *        • 

D.  Sport  Fishing.  *  •  • 

•  *        •        •        • 

7.  Anglers  may  not  store  boats  of  any 
kind  on  the  refuge  from  January  1 
through  May  31. 

8.  Ajiglers  may  wade  and  bank  fish  in 
tiie  South  Marsh  only  at  Brown  Dike, 
the  Main  Boat  Landing,  and  Narciss 
Boat  Landing  from  January  1  through 
July  31  annually.  Anglers  may  wade  and 
bank  fish  in  the  entire  South  Marsh, 
from  August  1  through  December  31, 
annually. 

Sheldon  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  geese,  ducks,  and 
coots  on  designated  areas  of  the  refuge 
in  accordance  with  State  law  and 
subject  to  the  following  conditions: 

1.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

2.  Hunters  may  not  use  motorized 
boats. 

•  •        •        •      ,  • 

D.  Sport  Fishing.  •  •  • 

1.  Big  Springs  Reservoir,  Dufurrena 
Ponds,  and  Catnip  Reservoir— Anglers 
may  bank  fish,  fish  by  wading,  or  use 
noiunotorized  boats,  boats  with  electric 
motors,  float  tubes  and  similar  floatation 
devices  only.  Anglers  may  not  fish  from 
motorized  boats. 

•  •        «        »        » 

21.  Section  32.49  New  Jersey  is 
amended  by  adding  paragraph  A.4.,  of 
Cape  May  National  WildUfe  Refuge;  and 
by  revising  paragraph  C.2.  and  removing 
paragraph  C.3.  of  Great  Swamp  National 
WildUfe  Refuge  to  read  as  follows: 


§32.49    New  Jersey. 

•  •        •        *        • 

Cape  May  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

•  *  * 

•  »        *        •        • 

4.  Himters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

Great  Swamp  National  Wildlifie  Refuge 

•  •        •        •        • 

C.  Big  Game  Hunting.  •  •  • 


2.  Himters  must  wear  in  a 
conspicuous  manner  on  head,  chest  and 
back  a  minimura  of  400  square  inches 
of  soUd-colored  hunter  orange  clothing 
or  material. 
•        •        •        •        • 

22.  Section  32.51  New  York  is 
amended  by  adding  Amagansett 
National  Wildlife  Refuge;  revising 
paragraph  D.  of  Montezuma  National 
WildUfe  Refuge;  and  by  adding  the 
alphabetical  listings  of  Oyster  Bay 
National  Wildlife  Refuge;  Seatuck 
National  Wildlife  Refuge;  and  Target 
Rock  National  WildUfe  Refuge  to  read  as 
follows: 

§32.51    New  York. 


Amagansett  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may  surf 
fish  in  the  AUantic  Ocean  from  the 
refuge  shoreUne  in  accordance  with 
state  regulations. 

Montezuma  National  Wildlife  Refuge 

*        •        •        •        • 

D.  Sport  Fishing.  Anglers  may  access 
the  New  York  State  Barge  Canal  System 
waters  at  only  three  sites  on  the  refuge: 
the  Seneca  River  Fishing  Access  Site, 
the  May's  Point  Fishing  Area,  and  the 
Armitage  Road  Fishing  Area.  Anglers 
may  eitiier  bank  fish  or  boat  fish,  in 
accordance  with  state  regulations. 

Oyster  Bay  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may  fish  in 
refuge-controlled  waters  of  Oyster  Bay. 
Anglers  may  also  fish  from  designated 
areas  on  the  refuge  shoreline  at  Mill 
Pond  during  dayUght  hours.  All  fishing 
within  the  refuge  is  in  accordance  with 
state  regulations. 


Seatuck  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may  fish  in 
refuge-controlled  waters  of  Great  South 
Bay  from  boats  only.  All  fishing  is  in 
accordance  with  state  regulations. 

Taiget  Rock  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may  fish  in 
Huntington  Bay  from  the  refuge 
shoreline  when  the  refuge  is  open  to 
visitors.  All  fishing  is  in  accordance 
with  state  regulations. 

23.  Section  32.52  North  Carolina  is 
amended  by  revising  paragraph  D.  of 
PocosinLakes  National  Wildlife  Refuge 
to  read  as  foUows: 

§32.52    North  Carolina. 


Pocosin  Lakes  National  Wildlifie  Refuge 


D.  Sport  Fishing.  Anglers  may  fish  in 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  The  refuge  portion  of  New  Lake  and 
the  Pungo  Lake  is  open  to  fishing  from 
March  1  to  November  1.  The  public  may 
not  access  the  refuge  portion  of  New 
L.ake  and  Pungo  Unit  during  the  period 
from  November  2  to  the  end  of 
February.  Anglers  may  fish  in  all  other 
refuge  waters  year  round. 

2.  Anglers  may  bank  fish  only  in  the 
Pungo  Unit. 

3.  Anglers  may  only  fish  fit)m  sunrise 
to  sunset. 

4.  Boats  may  not  be  left  on  the  refuge 
overnight. 

24.  Section  32.53  North  Dakota  is 
amended  by  revising  paragraph  D.  of  — 
Arrowwood  National  WildUfe  Refuge; 
by  revising  paragraph  D.  of  Audubon 
National  WildUfe  Refuge;  by  revising 
paragraph  B  and  C  introductory  text, 
revising  paragraphs  C.l.  and  C.2.,  and 
removing  paragraph  C.3.  of  Des  Lacs 
National  WildUfe  Refuge;  by  revising 
paragraph  B.l.  of  Lake  Zahl  National 
WildUfe  Refuge;  by  revising  paragraph 
B.  of  Tewaukon  National  WildUfe 
Refuge;  and  by  adding  paragraph  B.3.  of 
Upper  Souris  National  WildDife  Refuge 
to  read  as  follows: 


46920        Federal  Register / Vol.  63,  No.  171 /Thursday.  September  3,  1998 /Rules  and  Regulations 


S  32.53    North  Dakota. 

•        *        •        •        • 

Arroivwood  National  Wildlife  Refuge 


D.  Sport  Fishing.  Anglers  may  sport 
fish  in  accordance  with  state  law  and 
rehige  restrictions  as  posted. 

Audubon  National  WildlifiB  Refuge 

•  •        •        •        • 

D.  Sport  Fishing.  Anglers  may  sport 
fish  in  accordance  with  state  law  and 
refuge  restrictions  as  posted. 

•  •        •        •        * 

Det  Lacs  National  Wildlifie  Refuge 


B.  Upland  Game  Hunting.  Hunters 
may  himt  ringnecked  pheasants,  sharp- 
tailed  grouse,  gray  partridge,  turkey, 
cottontail  rabbit,  jackrabbits,  snowshoe 
hares  and  fox  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

•  •        *        •        • 

C.  Big  Game  Hunting.  Hunters  may 
hunt  deer  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition: 

1.  Archers  may  hunt  throughout  the 
entire  State  archery  season. 

2.  Deer  hunting  with  rifle  and 
muzzleloader  is  subject  to  all  State 
regulations  and  Ucense  units.  ~ 

•  •        •        •        * 

Lake  Zahl  National  Wildlifie  Refuge 

•  •        •        •        • 

B.  Upland  Game  Hunting.  •  *  * 

1.  Hunters  may  only  possess  and  use 
nontoxic  shot. 

•  •        •        •        • 

Tewaukon  National  Wildlife  Refuge 

•  •        •        •        • 

B.  Hunters  may  hunt  ring-necked 
pheasants  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1.  Hunters  may  only  possess  and  use 
nontoxic  shot. 


Upper  Souris  National  Wildlife  Refuge 

•        •        «        •        • 
B.  Upland  Game  Hunting.  *  *  *     . 


•        •        •        *        • 


3.  Hunters  may  only  possess  and  use 
nontoxic  shot.~ 


*        •        •        • 


25.  Section  32.55  Oklahoma  is 
amended  by  revising  paragraphs  B. 
introductory  text,  B.I.,  B.3.,  B.4.,  and 
adding  paragraph  B.5.  of  Deep  Fork 
National  Wildlife  Refuge;  adding 
paragraphs  A.4.,  A.5.,  revising 


paragraphs  B.3.  and  B.4.  of  Little  River 
National  Wildlife  Refuge;  revising 
paragraphs  B.  introductory  text,  B.2., 
adding  paragraph  B.3.;  and  revising 
paragraph  C.  introductory  text  of 
Optima  National  WildUfe  Refuge; 
revising  paragraphs  D.l.  throu^  D.6. 
and  adding  paragraphs  D.7.  through 
D.l 2.  of  Tishomingo  National  WildUfe 
Refuge;  revising  paragraph  B. 
introductory  text,  adding  paragraph 
B.2.,  revising  paragraphs  D. introductory 
text,  D.l.,  D.2.;  and  removing  paragraph 
D.4.  of  Washita  National  Wildlife 
Refuge;  revising  paragraph  D.5.  of 
Wichita  Mountains  WildUfe.  Refuge  to 
read  as  foUows: 

§32.55    Oklahoma. 


Deep  Fork  National  Wildlife  Refuge 

•  •        •        *        • 

B.  Upland  Game  Hunting.  Hunters 
may  himt  rabbits,  squirrels  and  raccoons 
on  portions  of  the  refuge  in  accordance 
with  state  hunting  regulations  subject  to 
the  following  exceptions  and 
conditions: 

1.  Hunters  may  hunt  squirrels  on 
portions  of  Deep  Fork  National  WildUfe 
Refuge  during  the  state  season  except 
the  refuge  is  closed  during  the  first  half 
of  archery  deer  season  through  rifle  deer 
season  and  spring  turkey  sefison. 

•  •        *        •        • 

3.  Hunters  may  only  use  shotgims 
with  #4  or  smaller,  non-toxic  shot. 

4.  The  refuge  leaflet  designates  aU 
hunting  and  parking  areas. 

5.  Hunters  may  hunt  raccoons  on 
portions  of  Deep  Fork  National  WildUfe 
Refuge  during  January.  Refuge  permits 
required.  Dogs  allowed.  Raccoon 
hunters  may  use  mules  only  in  one  area 
as  designated  on  refuge  permit. 

Little  River  National  Wildlifie  Refuge 

A.  Hunting  of  fAigjcatory  Game  Birds. 


4.  Hunters  must  cany  refuge  hunting 
permits. 

5.  Himters  may  hunt  waterfowl 
(ducks)  only  during  designated  refuge 
seasons. 

B.  Upland  Game  Hunting.  *  *  * 

•  *        •        •        • 

3.  Hunters  may  hunt  upland  game 
only  diuing  designated  refuge  seasons. 

4.  Hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

•  •        *        •        • 

Optima  National  Wildlifie  Refuge 

•  •        *        •        • 

B.  Upland  Game  Hunting.  Himters 
may  hunt  pheasants,  bobwhite  and 


scaled  quail,  cottontail  rabbit  and 
jackrabbit  on  the  refuge  in  accordance 
with  State  hunting  regulations  subject  to 
the  following  conditions: 

2.  Closed  during  the  State  gim  deer 
season-. 

3.  Hunting  ends  at  4:30  p.m.  daily. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  white-tailed  deer,  mule  deer  and 
turkey  on  the  refuge  in  accordance  with 
State  hunting  regulations  subject  to  the 
following  conditions: 

•  *        •    '     •        • 

Tishomingo  National  Wildlifie  Refuge 

•  '      •        •        •        • 

D.  Sport  Fishine.  *  *  * 

1.  Anglers  may  oank  and  wade  fish 
with  pole  and  line  or  rod  and  reel  year- 
round  in  areas  open  for  pubUc  fishing 
access. 

2.  Algiers  may  use  boats  from  March 
1  through  September  30  in  designated 
refuge  waters  and  WildUfe  Management 
Unit. 

3.  Anglers  may  use  trotUnes  and  other 
set  tackle  only  in  the  Cumberland  Fool 
and  between  the  natural  banks  of  the 
Washita  River.  Anglers  must  attach  set 
tackle,  used  in  Cumberland  Pool,  only 
to  anchored  floats. 

4.  Anglers  may  not  use  limblines, 
throwUnes,  juglines,  and  yo-yo's. 

5.  Anglers  may  not  use  any  containers 
(jugs,  bottles)  as  floats. 

6.  Anglers  must  remove  fishing  tackle 
at  the  end  of  the  boating  season. 

7.  Anglers  may  no-wake  boat  fish 
during  the  boating  season  with  line  and 
pole  or  rod  and  reel  in:  (a)  open  areas 
south  and  west  of  the  Cumberland  Pool 
shaUow  water  buoy  line;  (b)  lakes  south 
and  west  of  the  Washita  River;  and  (c) 
the  WildUfe  Management  Unit. 

8.  Anglers  may  night  fish  bom  boat 
(during  boating  season)  in  the 
Cumberland  Pool,  except  not  in  the  no- 
wake  area  south  and  west  of  the  buoy 
line.  Anglers  may  night  fish  at  the 
headquarters  area,  including  Sandy 
Creek  Bridge,  Mvuray  23,  Nida  Point, 
and  the  Wildlife  Management  Unit. 

9.  Anglers  may  take  bait  for  personal 
use  while  fishing  in  the  refuge  in 
accordance  with  Oklahoma  State  law. 

10.  Anglers  may  bow  fish  only  in  the 
WildUfe  Management  Unit. 

11.  Anglers  may  not  take  fish  by  the 
use  of  hands  (nooidling)  in  any  refuge 
waters. 

12.  Anglers  may  not  take  frogs,  turtles, 
or  mussels. 


Washita  National  Wildlifie  Refuge 

***** 

B.  Upland  Game  Hunting.  Himters 
may  hunt  quail  and  rabbit  on  designated 
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areas  of  the  refuge  in  accordance  with 
State  hunting  regulations  subject  to  the 
following  conditions: 

*        •        *        •        • 

2.  Closed  during  the  State  gun  deer 
season. 

***** 

D.  Sport  Fishing.  Anglers  may  fish  in 
designated  areas  of  the  refuge  in 
accordance  with  State  fishing 
regulations  subject  to  the  following 
conditions: 

1.  Anglers  may  fish  from  March  15 
through  October  14  in  the  Washita  River 
and  Foss  Reservoir.  Anglers  may  bank 
fish  year  round  from  the  refuge 
boundary  south  of  Lakeview  Recreation 
to  Pitts  Creek  Recreation  Area. 

2.  Anglers  may  access  fishing  areas 
only  from  designated  parking  areas  and 
by  boat  from  Foss  Reservoir. 


Wichita  Mountains  Wildlife  Refuge 

*        *        *        *        *■ 

D.  Sport  Fishing.  •  •  • 

***** 

5.  Anglers  may  use  electric  trolling 
motors  on  boats  14'  or  less  in  length 
only  on  Jed  Johnson,  Rush,  Quanah 
Parker  and  French  Lakes. 

***** 

26.  Amend  §  32.56  Oregon  by  revising 
paragraph  B.  of  Hart  Mountain  National 
WildUfe  Refuge,  by  revising  paragraph 
D.  of  Lewis  and  Clark  National  WildUfe 
Refuge  to  read  as  follows: 

§32.56    Oregon. 


Hart  Mountain  National  Wildlife 
Refuge 

***** 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  partridge  and  coyote  on 
designated  areas  of  the  refuge. 

*        *        »        *       _  • 

Lewis  and  Clark  National  WUdUfie 
Refuge 

***** 

D.  Sport  Fishing.  Anglers  may  fish  in 
designated  areas  of  the  refuge. 

***** 

27.  Section  32.57  Pennsylvania  is 
amended  by  revising  the  heading  of 
Tinicum  National  Environmental  Center 
to  read  as  follows: 

§32.57   Pennsylvania. 

***** 

John  Heinz  National  Wildlife  Refuge  at 
Tinicum 

***** 

28.  Section  32.59  Rhode  Island  is 
amended  by  adding  an  introductory 


paragraph;  by  adding  the  alphabetical 
Usting  of  Block  Island  National  WildUfe 
Refuge,  Ninigret  National  Wildlife 
Refuge,  Pettaquamscutt  Cove  National 
WildUfe  Refuge,  Sachuest  Point 
National  Wildlife  Refuge,  and  Trustom 
Pond  National  WildUfe  Refuge  to  read 
as  follows: 

§32.59    Rhode  Island. 

The  following  refuge  units  have  been 
opened  for  hunting  and/ or  fishing  and 
are  Usted  in  alphabetical  order  with 
appUcable  refuge-specific  regulations. 

Block  Island  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may  surf 
fish  in  the  Atlantic  Ocean  from  the 
refuge  shoreline  in  accordance  with 
state  regulations. 

Ninigret  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may  surf 
fish  in  the  Atlantic  Ocean  from  the 
refuge  shoreline  in  accordance  with 
state  regulations.  Anglers  may  saltwater 
fish  and  shellfish  in  Ninigret  Pond  from 
the  refuge  shoreline  only  from  sunrise  to 
sunset  in  accordance  with  state  and 
refuge  regulations. 

Pettaquamscutt  Cove  National  Wildlifie 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved) 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may 
saltwater  fish  from  the  refuge  shoreline 
in  accordance  with  state  regulations. 

Sachuest  Point  National  Wildlifie 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may  surf 
fish  in  the  Atlantic  Ocean  and  Sakonnet 
River  from  the  refuge  shoreline  in 
accordance  with  state  regulations. 
Additionally,  anglers  may  night-fish 
after  sunset  in  accordance  with  state 
regulations. 

Trustom  Pond  National  WildUfie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  Canada  geese  and 
mourning  doves  on  designated  areas  of . 
the  refuge  subject  to  the  following 
conditions:  State  permits  required. 


B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may  surf 
fish  in  the  Atlantic  Ocean  from  the 
refuge  shoreUne  from  September  16  to 
March  31  in  accordance  with  state  and 
refuge  regulations. 

29.  Section  32.60  South  Carolina  is 
amended  by  revising  paragraph  A.  of 
Ace  Basin  National  WildUfe  Refuge  to 
read  as  foUows: 

§32.60    South  Carolina. 

***** 

Ace  Basin  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks,  geese,  and 
coots  on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 
Refiige  hunting  permits  required. 

30.  Section  32.62  Tennessee  is 
amended  by  revising  paragraph  C.  of 
Lake  Isom  National  Wildlife  Refuge;  and 
adding  paragraph  0.5.  of  Lower  Hatchie 
National  Wildlife  Refuge  to  read  as 
foUows: 

§32.62   Tennessee. 


Lake  Isom  National  Wildlife  Refuge 

***** 

C.  Big  Game  Hunting.  Hunters  may 
hunt  white-tailed  deer  with  archery 
equipment  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition:  Refuge  permits  required. 
***** 

Lower  Hatchie  National  Wildlifie  Refuge 

***** 

D.  Sport  Fishing.  *  *  * 

***** 

5.  Anglers  may  only  use  non- 
motorized  boats  and  boats  with  electric 
motors  on  Sunk  Lake  Public  Use  Natural 
Area. 

*  *        *        •        * 

31.  Section  32.63  Texas  is  amended 
by  revising  paragraphs  B.I..  and  C.l.  of 
Balcones  Cfuiyonlands  National  Wildlife 
Refuge  to  read  as  foUows: 

§32.63    Texas. 

•  *        *        •        * 

Balcones  Canyonlands  National 
Wildlifie  Refuge 

***** 

B.  Upland  Game  Hunting.  •  *  • 
1.  Hunting  will  take  place  in 

November,  December,  and/or  January. 

***** 

C.  Big  Game  Hunting.  *  *  * 
1.  Hunting  will  take  place  in 

November,  December,  and/or  January. 
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32.  Section  32.64  Utah  is  amended  by 
adding  paragraphs  A.9.,  A.IO.,  and  B.2. 
of  Bear  River  Migratory  Bird  Refuge  to 
read  as  follows: 

$32.64    Utah. 


Bear  River  Migratory  Bird  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 


9.  When  hunters  are  in  their  vehicles, 
at  parking  lots,  or  traveling  on  Refuge 
roads,  all  firearms  must  be  completely 
unloaded  (including  the  magazine)  and 
cased  or  dismantled. 

10.  Beginning  November  1st  through 
the  end  of  swan  season,  the  northwest 
section  of  Unit  2  (as  designated  on  the 
map  in  the  Refuge  hunting  brochure  and 
posted  in  the  field)  is  restricted  to  only 
hunters  who  possess  a  Utah  State  Swan 
permit,  and  they  may  not  possess  or  use 
more  than  ten  (10)  shells  per  day. 

B.  Upland  game  hunting.  *  *  • 

•  •        •        *        • 

2.  Pheasants  may  not  be  taken  with  a 
shotgun  of  any  description  capable  of 
holding  more  than  three  shells,  imless  it 
is  plugged  with  a  one-piece  filler, 
incapable  of  removal  without 
disassembling  the  gun,  so  its  total 
capacity  does  not  exceed  three  shells. 

•  •        *        •        * 

33.  Section  32.66  Virginia  is  amended 
by  revising  the  introductory  text  of 
paragraph  C,  and  adding  paragraph  C.8. 
of  Great  Dismal  Swamp  National 
.Wildlife  Refuge  to  read  as  follows: 

$32.66    Virginia. 


Great  Dismal  Swamp  National  Wildlife 
Refuge 


C.  Big  Game  Hunting.  Himters  may 
hunt  deer  and  bear  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

***** 

8.  Hunters  may  not  possess  alcoholic 
beverages. 

***** 

34.  Section  32.67  Washington  is 
amended  by  adding  the  alphabetical 
listing  of  Dungeness  National  Wildlife 
Refuge  and  Nisqually  National  Wildlife 
Refuge;  adding  paragraphs  A.6.,  and  B.5. 
of  Toppenish  National  Wildlife  Refuge; 
amended  by  adding  paragraph  C.  of 
Umatilla  National  Wildlife  Refuge  to 
read  as  follows: 

$32.67    Washington. 


Dungeness  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may  salt 
water  fish  in  designated  areas  of  the 
refuge. 

*        *        *        *        • 

Nisqually  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may  salt 
water  fish  in  designated  areas  of  the 
refuge. 
***** 

Toppenish  National  Wildlife  Refuge 
A.  Hunting  of  Migratory  Game  Birds. 


6.  Hunters  may  hunt  on  Wednesdays, 
Saturdays,  Simdays,  Thanksgiving  day, 
Christmas  day,  and  New  Years  day  only. 

B.  Upland  Game  Hunting.  *  *  • 

***** 

5.  Hunters  may  himt  on  Wednesdays, 
Satiu-days,  Sundays,  Thanksgiving  day, 
Christmas  day,  and  New  Years  day  only. 

***** 

Umatilla  National  Wildlife  Refuge 

C.  Big  Game  Hunting.  Hunters  may 
hunt  deer  on  designated  areas  of  the 
refuge  subject  to  the  following 
condition: 

1.  Himting  by  permit  only. 
***** 

35.  Section  32.68  West  Vir^nia  is 
amended  by  alphabetically  listing 
Canaan  Valley  National  Wildlife  Refuge 
to  read  as  follows: 

$32.68    West  Virginia. 


Canaan  Valley  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  game  birds 
on  designated  areas  of  the  refiige  subject 
to  the  following  conditions: 

1.  Himters  must  sign  and  be  in  the 
possession  of  a  refuge  conditional 
hunting  permit  at  all  times  while 
hunting  on  the  refuge. 

B.  Upland  Game  Hunting.  Hunters 
may  hunt  upland  (small)  game  on 
designated  areas  of  the  rehige  subject  to 
the  following  conditions: 

1.  Hunters  must  sign  and  be  in  the 
possession  of  a  refuge  conditional 
hunting  permit  at  all  times  while 
hunting  on  the  refuge. 

2.  Shotgim  hunters  may  use  or 
possess  only  nontoxic  shot  while 


hunting  upland  (small)  game  on  the 
refuge. 

C.  Big  Game  Hunting.  Hunters  may 
hunt  big  game  on  designated  areas  of  the 
refuge  subject  to  the  following 
conditions: 

1.  Hunters  must  sign  and  be  in  the 
possession  of  a  refuge  conditional 
himting  permit  at  all  times  while 
hunting  on  the  refuse. 

D.  Sport  Fishing.  iReserved.] 
***** 

36.  Section  32.69  Wisconsin  is 
amended  by  adding  paragraph  B.4.,  and 
revising  paragraph  C.5.  of  Necedah 
National  Wildlife  Refuge  to  read  as 
follows: 

$32.69    Wisconsin. 


Necedah  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  *  *  • 

***** 

4.  Dogs  may  be  used  only  when 
hunting  upland  game  birds  and 
waterfowl. 

C.  Big  Game  Hunting.  *  *  * 

5.  Refuge  Area  3  is  open  to  deer 
hunting  during  the  state's  gun,  muzzle 
loader,  and  late  archery  season. 
***** 

37.  Section  32.71  Pacific  Islands 
Territory  is  amended  by  adding  the 
alphabetical  listing  of  Guam  National 
Wildlife  Refuge,  Kilauea  Point  National 
Wildlife  Refuge,  and  Midway  Atoll 
National  Wildlife  Refuge  to  read  as 
follows: 

S  32.71    Pacific  Islands  Territory. 


Guam  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may  fish 
and  collect  marine  life  on  designated 
areas  of  the  Refuge  only  in  accordance 
with  Refuge  Fishing  Regulations  leaflet 
available  at  Refuge  Headquarters.  The 
use  of  gill  nets  for  catching  reef  fish  will 
be  prohibited  after  December  31, 1998. 
***** 

Kilauea  Point  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may  salt 
water  fish  in  designated  areas  of  the 
refuge. 

Midway  Atoll  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 
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B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Anglers  may  fish 
and  lobster  only  in  accordance  with  a 
refuge  fishing  leaflet  available  at  refuge 
headquarters. 

Dated:  August  27, 1998. 
Donald  Barry. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  98-23564  Filed  9-2-98;  8:45  am] 
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Proposed  Rules 


Federal  Register 
Vol.  63.  No.  171 

Thursday,  September  3,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMEm*  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-Niyi-88-AD] 

RIN  2120^A64 

Airworthiness  Directives;  Domier 
Model  328-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT.  ' 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 
the  installation  of  certain  rivets  on 
support  arm  2  of  the  left  and  right  flaps. 
This  proposal  is  prompted  by.issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  cracking  of 
the  support  arms  of  the  flaps,  which 
could  result  in  reduced  structural 
integrity  of  the  airplane. 

DATES:  Comments  must  be  received  by 
October  5, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
88-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fairchild  Domier,  Domier  Luftfahrt 
GmbH,  P.O.  Box  1103,  D-82230 
Wessling,  Germany.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nile  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  IDocket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-88-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-88-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luflfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that,  during 
manufacture  of  support  arm  2  of  the 
flaps,  certain  rivets  on  the  support  arm 


were  not  installed  as  specified  in  the 
design  drawing.  This  condition,  if  not 
corrected,  could  result  in  fatigue 
cracking  of  support  arm  2  of  the  flaps, 
and  consequent  reduced  structural 
integrity  of  the  airplane. 

Explanation  of  Relevajit  Service    ~~^ 
Information 

The  manufacturer  has  issued  Domier 
Service  Bulletin  SB-328-57-239,  dated 
July  7, 1997,  which  describes 
procedures  for  installing  two  additional 
rivets  on  support  arm  2  of  the  left  and 
right  flaps.  Accomplishment  of  the 
action  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  imsafe  condition.  The  LBA 
classified  this  service  bulletin  as 
mandatory  and  issued  German 
airworthiness  directive  97-328,  dated 
November  20, 1997,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  Has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  8  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
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AD  on  U.S.  operators  is  estimated  to  be 
$1,920,  or  $240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Febraary  26. 1979);  and  (3)  if 
promulgated,  vtrill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
tmder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dornier  Luftfahrt  GMBH:  Docket  9&-NM- 
88- AD. 
Applicability:  Model  328-100  series 
airplanes,  serial  numbers  3064  through  3086 
inclusive;  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fetigue  cracking  of  the  support 
arms  of  the  flaps,  which  could  result  in 
reduced  structural  integrity  of  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  10,000  total 
flight  cycles,  or  within  500  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  install  rivets  on  support  arm  2 
of  the  left  and  right  flaps,  in  accordance  with 
Domier  Service  Bulletin  SB-328-57-239, 
dated  July  7, 1997. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
lnsp>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  conceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  97-328, 
dated  November  20, 1997. 

Issued  in  Renton,  Washington,  on  August 
28, 1998. 
Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Dii-ectorate,  Aircraft  Certification  Service. 
(FR  Doc  98-23744  Filed  9-2-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-143-A0] 

RIN2120-AA64 

Airworthiness  Directives;  de  Havilland 
Model  DHC-7  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  mlemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  de 
Havilland  Model  DHC-7  series 
airplanes,  that  currently  requires  certain 
structural  inspections,  and  repair,  if 
necessary.  This  action  would  require 
certain  stmctvu^  inspection.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  dvil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  in  certain  significant  structural 
areas,  which  could  reduce  the  structural 
integrity  of  these  airplanes. 
DATES:  Comments  must  be  received  by 
October  5, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  9&-NM- 
143-AD,  1061  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier.  Inc..  Bombardier  Regional 
Aircraft  Division.  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street.  Third  Floor.  Valley  Stream, 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon,  Aerospace  Engineer, 
Airframe  and  Propulsion  Brandi,  ANE- 
171,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office.  10  Fifth  Street. 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516)  568-2716. 
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SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nile  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  b«  changed  in  light 
of  the  comments  received. 

Comments  are  speciftcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  AH  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-143-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-143-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  March  6, 1997,  the  FAA  issued  AD 
97-06-08,  amendment  39-9965  (62  FR 
12531,  March  17, 1997),  applicable  to 
all  de  Havilland  Model  DHC-7  series 
airplanes,  to  require  certain  structural 
inspections,  and  repair,  if  necessary. 
That  action  was  prompted  by  a     \ 
structural  re-evaluation,  which 
identified  certain  significant  structural 
items  to  inspect  for  fatigue  cracking  as 
these  airplanes  approach  and  exceed  the 
manufactvirer's  original  design  life.  The 
requirements  of  that  AD  are  intended  to 
prevent  fatigue  cracking  in  these  areas 
which,  if  not  detected  and  corrected  in 
a  timely  manner,  could  reduce  the 
structiual  integrity  of  these  airplanes. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  97-06-08, 
which  identified  six  significant 


structiu^l  areas  for  repetitive  structviral 
inspections  to  detect  fatigue  cracking. 
Transport  Canada  Aviation  (TCA), 
which  is  the  airworthiness  authority  for 
the  Canada,  identified  a  seventh  area 
that  also  requires  repetitive  structural 
inspections  to  detect  fatigue  cracking. 
Such  cracking,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
reduce  the  structiual  integrity  of  these 
{tirplanes. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  de 
Havilland  Dash  7  Maintenance  Manual, 
Product  Support  Manual  (PSM)  1-7-2, 
Chapter  5,  Section  5-60-00,  Temporary 
Revisions  (TR)  5-99  and  5-97,  both 
dated  December  22, 1997,  which 
describe  procedures  for  Supplementary 
Inspection  Program  (SIP)  tasks  for  the 
additional  inspection  to  detect  cracks  in 
the  fastener  holes  located  on  the  left  and 
right  wing  at  stringers  6  and  8. 
Accomplishment  of  this  inspection  will 
ensure  the  continued  structural 
airworthiness  of  Model  DHC-7  series 
airplanes.  TCA  classified  these  TR's  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-94-19R1, 
dated  January  26, 1998,  in  order  to 
assiue  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactiu^d 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCA,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
State,  the  proposed  AD  would 
supersede  AD  97-06-08  to  continue  to 
require  certain  structural  inspections, 
and  repair,  if  necessary.  This  proposed 
action  also  would  require  an  additional 
structural  inspection  to  detect  cracks  in 
the  fastener  holes  located  on  the  left  and 
right  wing  at  stringers  6  and  8.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 


service  information  described 
previously. 

Cost  Impact 

There  are  approximately  50  airplanes 
of  U.S.  registiy  that  would  be  affected 
by  this  proposed  AD. 

The  inspections  that  are  currently 
required  by  AD  97-06-08,  and  retained 
in  this  AD,  take  approximately  15  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hoiu^. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $45,000,  or 
$900  per  airplane,  per  inspection  cycle. 

The  new  inspection  that  is  proposed 
in  this  AD  action  would  take 
approximately  3  work  hoius  per 
airplane  to  accomplish,  at  an  average 
labor  rate  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be  $9,000, 
or  $180  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prepifBtion  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9965  (62  FR 
12531,  March  17. 1997),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

De  Havilland  Inc.:  Docket  9a-NM-143-AD. 
Supersedes  AD  97-06-08.  Amendment 
39-9965. 

Applicability:  All  Model  DHC-7  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  continued  structural 
integrity  of  these  airplanes,  accomplish  the 
following: 

Restatement  of  Requirements  of  AD  97-06- 
08,  Amendment  39-9965 

(a)  Within  6  months  after  April  21, 1997 
(the  effective  date  of  AD  97-06-08, 
amendment  39-9965),  incorporate  into  the 
FAA-approved  maintenance  inspection 
program  the  inspections  and  inspection 
intervals  defined  in  DHC-7  Maintenance 
Manual  (PSM  1-7-2),  Chapter  5,  Section  5- 
06-00,  Temporary  Revision  (TR  5-84),  dated 
)une  15, 1994;  and  inspect  the  significant 
structural  items  prior  to  the  thresholds 
specified  in  TR  5-84  of  PSM  1-7-2.  Repeat 
the  inspections  thereafter  at  the  intervals 
specified  in  TR  5-84  of  PSM  1-7-2. 

(b)  Prior  to  further  flight,  repair -any 
discrepancies  detected  during  any  inspection 
required  by  paragraph  (a)  of  dhis  AD  in 
accordance  with  one  of  the  following: 

(1)  The  DHC-7  Maintenance  Manual;  or 

(2)  The  DHC-7  Structural  Repair  Manual; 
or 

(3)  Other  data  meeting  the  certification 
l>asis  of  the  airplane  which  is  approved  by 


the  Manager.  New  York  Aircraft  Certification 
Office  (AGO).  FAA.  Engine  and  Propeller 
Directorate;  or 

(4)  Data  meeting  the  certification  basis  of 
the  airplane  which  is  approved  by  Transport 
Canada  Aviation. 

New  Requirements  of  This  AD 

(c)  Incorporate  into  the  FAA-approved 
maintenance  inspection  program  the 
inspections  and  inspection  intervals  defined 
in  the  DHC-7  Maintenance  Manual  PSM  1- 
7-2,  Supplementary  Inspection  Program 
(SIP),  Chapter  5,  Section  5-60-00,  Temporary 
Revision  (TR  5-99),  dated  December  22, 
1997,  at  the  applicable  time  specified  in 
paragraph  (c)(1)  or  (c)(2)  of  this  AD;  and 
inspect  the  significant  structural  items  prior 
to  the  thresholds  specified  in  TR  5-99  of 
PSM  1-7-2.  Thereafter,  repeat  the  inspection 
at  the  intervals  specified  in  TR  5-99  of  PSM 
1-7-2. 

(1)  For  airplanes  that  have  acaimulated 
38,000  or  more  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Incorporate  within 
2.000  flight  cycles  after  the  effective  date  of 
this  AD. 

(2)  For  airplanes  that  have  accumulated 
less  than  38.000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Incorporate  prior  to 
the  accumulation  of  40,000  total  flight  cycles. 

(d)  Incorporate  into  the  FAA-approved 
maintenance  inspection  program  the 
inspections  and  inspection  intervals  as 
defined  in  the  DHC-7  Maintenance  Manual, 
Chapter  5.  Section  5-60-00.  (PSM  1-7-2). 
Supplementary  Inspection  Program  (SIP), 
Temporary  Revision  TR  5-97,  dated 
December  22, 1997,  at  the  applicable  time 
specified  in  paragraph  (d)(1)  or  (d)(2)  of  this 
AD;  and  inspect  the  significant  structural 
items  prior  to  the  thresholds  specified  in  TR 
5-97  of  PSM  1-7-2.  Thereafter,  repeat  the 
inspection  at  the  intervals  specified  in  TR  5- 
99  of  PSM  1-7-2. 

(1)  For  airplanes  that  have  accumulated 
19.000  or  more  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Incorporate  within 
l.OdO  flight  cycles  after  the  effective  date  of 
this  AD. 

(2)  For  airplanes  that  have  accumulated 
less  than  19,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Incorporate  prior  to 
the  accumulation  of  20,000  total  flight  cycles. 

(e)  All  inspection  results,  positive  or 
negative,  must  be  reported  to  de  Havilland  in 
accordance  with  "Introduction,"  paragraph  5, 
of  DHC-7  Maintenance  Manual  (PSM  1-7-2). 
Chapter  5.  Section  5-60-00.  Temporary 
Revision  (TR  5-84),  dated  June  15. 1994. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO).  FAA. 
Engine  and  Propeller  Directorate.  Op>erators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  bom  the  New  York  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-94- 
19R1.  dated  January  26. 1998. 

Issued  in  Renton,  Washington,  on  August 
28, 1998. 

Vi  L.  Lipski. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-23743  Filed  9-2-98;  8:45  am] 
WUJNa  CODE  4*10-13-M 
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Airworthiness  Directives;  Lockheed 
Model  L-101 1-385  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docvunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Lockheed  Model  L-101 1-385  series 
airplanes.  Among  other  things,  this 
proposal  would  require  repetitive  leak 
tests  of  the  lavatory  drain  systems  and 
repair,  if  necessary;  installation  of  a 
lever  lock  cap,  vacuum  breaker  check 
valve  or  flush/fill  line  ball  valve  on  the 
flush/fill  line;  periodic  seal  changes; 
and  replacement  of  "donut"  type  waste 
drain  valves  installed  in  the  waste  drain 
system.  This  proposal  is  prompted  by 
continuing  reports  of  damage  to  engines, 
airfi^unes,  and  to  property  on  the 
groimd,  caused  by  "blue  ice''  that  forms 
fi-om  leaking  lavatory  drain  systems  on 
transport  category  airplanes  and 
subsequently  dislodges  fi'om  the 
airplane  fuselage.  The  actions  specified 
by  this  proposed  AD  are  intended  to 
prevent  such  damage  associated  with 
the  problems  of  "blue  ice." 
DATES:  Comments  must  be  received  by 
October  19, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  9&-NM- 
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200-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  infonnation  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  One  Crown 
Center,  1895  Phoenix  Boulevard,  suite 
450,  Atlanta,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Program  Manager, 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Of&ce, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30337-2748;  telephone  (770) 703-6063; 
fax  (770)  703-6097. 

SUPPt-EMENTARY  INFORMATION: 

Comments  Inrited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-200-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-200-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

Over  the  past  several  years,  the  FAA 
has  received  numerous  reports  of 
leakage  from  the  lavatory  service 
systems  on  Ln-service  transport  category 
airplanes  that  resulted  in  the  formation 
of  "blue  ice"  on  the  fuselage.  In  some 
instances,  the  "blue  ice"  subsequently 
dislodged  from  the  fuselage  and  was 
ingested  into  an  engine.  In  several  of 
these  incidents,  the  ingestion  of  "blue 
ice"  into  an  engine  resulted  in  the  loss 
of  an  engine  fan  blade,  severe  engine 
damage,  and  the  in-flight  shutdown  of 
the  engine.  In  two  cases,  the  loads 
created  by  the  "blue  ice"  being  ingested 
into  the  engine  resulted  in  the  engine 
being  physically  torn  from  the  airplane. 
Damage  to  an  engine,  or  the  separation 
of  an  engine  &t>m  the  airplane,  could 
result  in  reduced  controllability  of  the 
airplane. 

The  FAA  also  has  received  reports  of 
at  least  three  incidents  of  damage  to  the 
airframes  of  various  models  of  transport 
category  airplanes  that  was  caused  by 
foreign  objects  that  dislodged  from  the 
forward  toilet  drain  valve  and  flush/fill 
line.  One  report  was  of  a  dent  on  the 
leading  edge  of  the  right  horizontal 
stabilizer  on  a  Boeing  Model  737  series 
airplane  that  was  caused  by  "blue  ice" 
that  had  formed  from  leakage  through  a 
flush/fill  line;  in  this  case,  the  flush/fill 
cap  was  missing  from  the  line  at  the 
forward  service  panel.  Numerous 
operators  have  stated  that  leakage  from 
the  flush/fill  line  is  a  significant  source 
of  problems  associated  with  "blue  ice." 
Such  damage  caused  by  "blue  ice" 
could  adversely  affect  the  integrity  of 
the  fuselage  skin  or  surface  structures. 

Additionally,  there  have  been 
nimierous  reports  of  "blue  ice" 
dislodging  from  airplanes  and  striking 
houses,  cars,  buildings,  and  other 
occupied  areas  on  the  ground.  Although 
there  have  been  no  reports  of  any  person 
being  struck  by  "blue  ice,"  the  FAA 
considers  that  the  large  number  of 
reported  cases  of  "blue  ice"  felling  from 
lavatory  drain  systems  is  sufficient  to 
suppori  the  conclusion  that  "blue  ice" 
presents  an  unsafe  condition  to  people 
on  the  ground.  Demographic  studies 
have  shown  that  population  density  hfis 
increased  aroimd  airports,  and  probably 
will  continue  to  increase.  These  are 
populations  that  are  at  greatest  risk  of 
damage  and  injury  due  to  "blue  ice" 
dislodging  &t>m  an  airplane  during 
descent.  Without  actions  to  ensure  that 
leaks  from  the  lavatory  drain  systems 
are  detected  and  corrected  in  a  timely 
manner,  "blue  ice"  incidents  could  go 
imchecked  and  eventually  someone  may 
be  struck,  perhaps  fatally,  by  falling 
"blue  ice." 


Current  Rules 

In  response  to  these  incidents,  the 
FAA  has  issued  several  AD's  applicable 
to  various  transport  category  airplanes, 
and  is  currently  considering  additional 
rulemaking  to  address  the  problems 
associated  with  "blue  ice"  on  other 
transport  category  airplanes. 

Discussion  of  the  Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  FAA  is  proposing  this 
AD,  which  would  require  the  following 
actions: 

Paragraph. (a)  of  the  proposed  AD 
would  require  periodic  replacement  of 
the  valve  seals  of  each  lavatory  drain 
system  with  new  valve  seals.  This 
paragraph  also  would  require  repetitive 
leak  tests  of  the  lavatory  dump  valve 
and  drain  valve  (either  service  panel  or 
in-line  drain  valve).  The  leak  test  of  ■ 
panel  valves  would  be  required  to  be 
performed  with  a  minimum  of  3  pounds 
per  square  inch  differential  pressiue 
(PSID)  applied  across  the  valve. 
Paragraph  (b)  would  require  that,  if  any 
leak  is  discovered,  operators  would  be 
required  either  to  repair  the  leak  and 
retest  for  leaks,  or  drain  the  lavatory 
system  and  placard  it  inoperative  until 
repairs  can  be  made. 

In  cases  where  the  panel  valve  has 
both  an  iimer  seal  and  an  outer  cap  seal, 
a  visual  inspection  would  be  required 
for  damage  or  wear  of  the  outer  cap  seal 
and  seal  surface.  Any  damaged  parts 
detected  would  be  required  to  be 
repaired  or  replaced  prior  to  further 
flight,  or  the  lavatory  drained  and 
placarded  inoperative  until  repairs  can 
be  made. 

Paragraph  (a)  of  the  proposed  AD  also 
would  require  replacement  of  all 
"donut"  type  drain  system  valves  with 
another  type  of  FAA-approved  valve. 

Additionally,  the  flush/fill  line  anti- 
siphon  valve  would  be  required  to  be 
leak  checked.  Seals  of  the  anti-siphon 
(check)  valve,  flush/fill  line  cap,  or 
flush/fill  Une  ball  valve  would  be 
required  to  be  replaced  periodically. 

Paragraph  (c)  of  the  proposed  AD 
would  require  that  all  operators  install 
a  lever  lock  cap  on  the  flush/fill  lines 
for  all  service  panels,  a  flush/fill  ball 
valve.  Kaiser  Electroprecision  part 
number  (P/N)  series  0062-0009,  on  the 
flush/fill  lines  for  all  lavatories;  or  a 
vacuum  break,  Monogram  P/N  series 
3765-190  or  Shaw  Aero  Devices  P/N 
series  301-0009-01,  in  the  flush/fill 
lines  for  all  lavatories. 

Paragraph  (d)  of  the  proposed  AD 
would  require  that,  before  an  operator 
places  an  airplane  into  service,  a 
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schedule  for  accomplishment  of  the  leak 
tests  required  by  this  AD  shall  be 
established.  This  provision  is  intended 
to  ensure  that  transferred  airplanes  are 
inspected  in  accordance  with  the  AD  on 
the  same  basis  as  if  there  were 
continuity  in  ownership,  and  that 
scheduling  of  the  leak  tests  for  each 
airplane  is  not  delayed  or  postponed 
due  to  a  transfer  of  ownership. 
Airplanes  that  have  previously  been 
subject  to  the  AD  would  have  to  be 
checked  in  accordance  with  either  the 
previous  operator's  or  the  new 
operator's  schedule,  whichever  would 
result  in  the  earlier  accomplishment 
date  for  that  leak  test.  Other  airplanes 
would  have  to  be  inspected  before  an 
operator  could  t)egin  operating  them,  or 
in  accordance  wiA  a  schedule  approved 
by  the  FAA  Principal  Maintenance 
Inspector  (PMI),  but  within  a  period  not 
to  exceed  200  flight  hoiurs. 

Economic  Impact 

There  are  approximately  235  Model 
L-101 1-385  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  117  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

The  proposed  leak  test  of  the  waste 
drain  system  and  outer  cap  inspection 
would  take  approximately  6  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  of  the  leak  test  of  the 
waste  drain  system  and  outer  cap 
inspection  is  estimated  to  be  $42,120,  or 
$360  per  airplane,  per  test/inspection. 

Certain  airplanes  (i.e.,  those  that  have 
"donut"  type  drain  valves  installed) 
may  be  required  to  be  leak  tested  as 
many  as  15  times  each  year.  Certain 
other  airplanes  having  other  valve 
configurations  would  be  required  to  be 
leak  tested  as  few  as  one  time  each  year. 
Based  on  these  figures,  the  annual 
(recurring)  cost  impact  of  the  required 
repetitive  leak  tests  on  U.S.  operators  is 
estimated  to  be  between  $360  and 
$5,400  per  airplane,  per  year. 

With  regard  to  replacement  of 
"donut"  type  drain  valves,  the  cost  of  a 
new  valve  is  approximately  $1,200. 
However,  the  number  of  leak  tests  for  an 
airplane  that  is  flown  an  average  of 
3,000  flight  hours  a  year  is  thereby 
reduced  from  15  tests  to  3  tests.  The  cost 
reduction  because  of  the  nimiber  of  tests 
required  is  approximately  equal  to  the 
cost  of  the  replacement  valve.  Therefore, 
no  additional  cost  would  be  incurred. 

The  FAA  estimates  that  it  woidd  take 
approximately  1  work  hour  per  airplane 
lavatory  drain  to  accomplish  a  visual 
inspection  of  the  service  panel  drain 
valve  cap/door  seal  and  seal  mating 


surfaces,  at  an  average  labor  rate  of  $60 
per  work  hour.  As  with  leak  tests, 
certain  airplanes  would  be  required  to 
be  visually  inspected  as  many  as  15 
times  or  as  few  as  3  times  each  year. 
Based  on  these  figures,  the  annual 
(recurring)  cost  impact  of  the  proposed 
repetitive  visual  inspections  on  U.S. 
operators  is  estimated  to  be  between 
$180  and  $900  per  airplane,  per  year. 

The  proposed  installation  of  the 
flush/fill  line  cap  would  take 
approximately  1  work  hour  per  cap  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  The  cost  of  required 
parts  would  be  $275  per  cap.  There  are 
an  average  of  2  caps  per  airplane.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  these  proposed 
requirements  of  this  AD  is  estimated  to 
be  $78,390,  or  $670  per  airplane,  per 
replacement  cycle. 

The  seal  replacements  of  the  drain 
valves  required  by  paragraph  (a)  of  this 
AD  would  require  approximately  2  work 
hours  to  accomplish,  at  an  average  labor 
cost  of  $60  per  hour.  The  cost  of 
required  parts  would  be  $200  per  each 
seal  change.  Based  on  these  figures,  the 
cost  impact  on  U.S.  operators  of  these 
proposed  requirements  of  this  AD  is 
estimated  to  be  $37,440,  or 
approximately  $320  per  airplane,  per 
replacement  cycle. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  proposed 
in  this  AD  were  to  be  conducted  as 
."stand  alone"  actions.  However,  in 
actual  practice,  these  actions  could  be 
accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
"additional"  work  hours  would  be 
minimal  in  many  instances. 
Additionally,  any  costs  associated  writh 
special  airplane  scheduling  should  be 
minimal. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 


those  costs  solely  to  the  issuance  of  this 
proposed  AD  is  unrealistic  because,  in 
the  interest  of  maintaining  safe  aircraft, 
prudent  operators  would  accompUsh 
the  required  actions  even  if  they  were 
not  required  to  do  so  by  the  proposed 
AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
proposed  AD,  makes  a  finding  of  an 
unsafe  condition,  this  means  that  the    ■ 
original  cost-beneficial  level  of  safety  is 
no  longer  being  achieved  and  that  the 
required  actions  are  necessary  to  restore 
that  level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  proposed  AD  would  be 
redundant  and  unnecessary. 

Regidatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fait  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment      ^^ 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Lockheed:  Docket  98-NM-20O-AD. 

Applicability:  All  Model  L-101 1-385-1,  L- 
1011-385-3, 1^1011-385-1-14,  and  L-1011- 
385-1-15  series  airplanes,  certiHcated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  damage,  airframe 
damage,  and/or  hazard  to  persons  or  property 
on  the  ground  as  a  result  of  "blue  ice"  that 
has  formed  from  leakage  of  the  lavatory  drain 
system  or  flush/fill  systems  and  dislodged 
from  the  airplane,  accomplish  the  following: 

(a)  Accomplish  the  applicable 
requirements  of  paragraphs  (a)(1)  through 
(a)(9)  of  this  AD  at  the  time  specified  in  each 
paragraph.  For  the  waste  drain  system  of  any 
lavatory  that  incorporates  more  than  one  tyf>e 
of  valve,  only  one  of  the  leak  tests  waste 
drain  system  procedures  (the  one  that  applies 
to  the  equipment  with  the  longest  leak  test 
interval)  must  be  conducted  at  each  service 
panel  location.  The  leak  tests  of  the  waste 
drain  system  valve  specified  in  this  AD  shall 
be  performed  in  accordance  with  the 
following  requirements:  Fluid  shall 
completely  cover  the  upstream  end  of  the 
valve  being  tested;  the  direction  of  the  3 
pounds  per  square  inch  differential  pressure 
(PSID)  shall  be  applied  across  the  valve  in 
the  same  direction  as  occurs  in  flight;  the 


other  waste  drain  system  valves  shall  be 
open;  and  the  minimum  time  to  maintain  the 
differential  pressure  shall  be  5  minutes.  Any 
revision  of  the  seal  change  intervals  or  leak 
test  intervals  must  be  approved  by  the 
Manager,  Atlanta  Certification  Office  (ACO), 
FAA,  Small  Airplane  Directorate. 

Note  2:  Inclusion  of  a  valve  in  this  AD  does 
not  mean  that  the  valve  has  been  certified  for 
installation  in  Lockheed  Model  L-101 1  series 
airplanes.  Certification  of  the  valve  for 
installation  in  the  airplane  must  be 
accomplished  by  means  acceptable  to  the 
FAA,  if  the  valve  has  not  been  previously 
certified. 

(1)  Replace  the  valve  seals  with  new  valve 
seals  in  accordance  with  the  applicable 
schedule  specified  in  paragraphs  (a)(l)(i), 
(a)(l)(ii),  (a)(l)(iii),  and  (a)(l)(iv)  of  this  AD. 

(i)  For  each  lavatory  drain  system  that  has 
a  Kaiser  Electroprecision  in-line  drain  valve 
installed,  part  number  (P/N)  series  2651-278: 
Replace  the  seals  within  5,000  flight  hours 
after  the  effective  date  of  this  AD,  or  within 
48  months  after  the  last  documented  seal 
change,  whichever  occurs  later.  Thereafter, 
replace  the  seals  at  intervals  not  to  exceed  48 
months. 

(ii)  For  each  lavatory  drain  system  that  has 
a  Pneudraulics  P/N  series  9527  valve: 
Replace  the  seals  within  5,000  flight  hours 
after  the  effective  date  of  this  AD,  or  within 
18  months  of  the  last  documented  seal 
change,  whichever  occurs  later.  Thereafter, 
replace  the  seals  at  intervals  not  to  exceed  18 
months  or  6,000  flight  hours,  whichever 
occurs  later. 

(iii)  For  each  lavatory  drain  system  that  has 
an  Eaton  service  drain  valve,  P/N  series 
72435:  Replace  the  seals  within  5,000  flight 
hours  after  the  effective  date  of  this  AD,  or 
within  18  months  of  the  last  documented  seal 
change,  whichever  occurs  later.  Thereafter, 
replace  the  seals  at  intervals  not  to  exceed  18 
months. 

(iv)  For  each  lavatory  drain  system  that  has 
any  other  type  of  drain  valve:  Replace  the 
seals  within  5,000  flight  hours  after  the 
effective  date  of  this  AD,  or  within  18  months 
after  the  last  dociimented  seal  change, 
whichever  occurs  later.  Thereafter,  replace 
the  seals  at  intervals  not  to  exceed  18 
months. 

(2)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve  installed.  Kaiser 
Electroprecision  P/N  series  2651-278:  Within 
4,500  flight  hours  after  the  effective  date  of 
this  AD,  and  thereafter  at  intervals  not  to 
exceed  4,500  flight  hours,  accomplish  the 
procedures  specified  in  paragraphs  (a)(2)(i) 
and  (a)(2)(ii)  of  this  AD. 

(i)  Conduct  a  leak  test  of  the  toilet  tank 
dump  valve  (in-tank  valve  that  is  spring 
loaded  closed  and  operable  by  a  T-handle  at 
the  service  panel)  and  the  in-line  drain  valve. 
The  leak  test  of  the  toilet  tank  dump  valve 
must  be  performed  by  filling  the  toilet  tank 
with  a  minimum  of  10  gallons  of  water/ 
rinsing  fluid  and  testing  for  leakage  after  a 
period  of  5  minutes.  Take  precautions  to 


avoid  overfilling  the  tank  and  spilling  fluid 
into  the  airplane.  The  leak  test  of  the  in-line 
drain  valve  must  be  performed  with  a 
niinimum  of  3  PSID  applied  across  the  valve. 

(ii)  If  a  service  panel  valve  or  cap  is 
installed,  perform  a  visual  inspection  to 
detect  wear  or  damage  that  may  allow 
leakage  of  the  service  panel  drain  valve  outer 
cap/door  seal  and  the  inner  seal  (if  the  valve 
has  an  inner  door  with  a  second  positive 
seal),  and  the  seal  mating  surfaces. 

(3)  For  each  lavatory  drain  system  that  has 
an  Eaton  service  drain  valve,  P/N  series 
72435:  Within  1,000  flight  hours  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  1,000  flight  hours, 
accomplish  the  procedures  specified  in 
paragraphs  (a)(3)(i)  and  (a)(3)(ii)  of  this  AD. 

(i)  Conduct  a  leak  test  of  the  toilet  tank 
dimip  valve  (in-tank  valve  operable  by  a  lever 
at  the  service  panel)  and  the  in-line  drain 
valve.  The  leak  test  of  the  toilet  tank  dump 
valve  must  be  performed  by  filling  the  toilet 
tank  with  a  minimum  of  10  gallons  of  water/ 
rinsing  fluid  and  testing  for  leakage  after  a 
period  of  5  minutes.  Take  precautions  to 
avoid  overfilling  the  tank  and  spilling  fluid 
into  the  airplane.  The  leak  test  of  the  in-line 
drain  valve  must  be  performed  with  a 
minimum  of  3  PSID  applied  across  the  valve. 

(ii)  If  a  service  panel  valve  or  cap  is 
installed,  perforin  a  visual  inspection  of  the 
service  panel  drain  valve  outer  cap/door  seal 
and  the  inner  seal  (if  the  valve  has  an  inner 
door  with  a  second  positive  seal),  and  the 
seal  mating  surfaces  for  wear  or  damage  that 
may  allow  leakage. 

(4)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed, 
Pneudraulics  P/N  series  9527:  Within  2,000 
flight  hours  after  the  efEective  date  of  this  AD, 
accomplish  the  requirements  of  paragraphs 
(a)(4)(i)  and  (a)(4)(ii)  of  this  AD.  Thereafter, 
repeat  the  leak  tests  at  intervals  not  to  exceed 
2,000  flight  hours. 

(i)  Conduct  leak  tests  of  the  toilet  tank 
dump  valve  and  service  p>anel  drain  valve. 
The  leak  test  of  the  toilet  tank  dump  valve 
must  be  performed  by  filling  the  toilet  tank 
with  a  minimum  of  10  gallons  of  water/ 
rinsing  fluid  and  testing  for  leakage  after  a 
period  of  5  minutes.  Take  precautions  to 
avoid  overfilling  the  tank  and  spilling  fluid 
into  the  airplane.  The  leak  test  of  the  service 
panel  drain  valve  must  be  performed  with  a 
minimum  of  3  PSID  applied  across  the  valve 
inner  door/closure  device. 

(ii)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  siuiiace  for  wear  or 
damage  that  may  cause  leakage. 

(5)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed.  Kaiser 
Electroprecision  P/N  series  0218-0032  or 
2651-357,  or  Shaw  Aero  P/N's  and  serial 
numbers  as  listed  in  Table  1  of  this  AD: 
Within  1,000  flight  hours  after  the  effective 
date  of  this  AD,  and  thereafter  at  intervals  not 
to  exceed  1,000  flight  hours,  accomplish  the 
requirements  of  paragraphs  (a)(5)(i)  and 
(a)(5)(ii)ofthisAD. 


Aft0^9 
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Table  l.— Shaw  Aero  Valves  Approved  for  1,0(X)  Fught  Hours  Leak  Test  Interval 


Shaw  waste  drain  vaWe  part  number 


331  Series,  332  Series  

10101000B-A  

10101000B-A-1  

10101000BA2  

10101000C-A-1  ~. 

10101000C-J 

1010100(KX*-2 

10101000CNorC-N  

Certain  101010008  vah^es 

Certain  10101000C  valves 


Serial  numbers  of  P/N  vah«  approved  for  1  .OOO-twur  leak  test  interval 


All. 

None. 

0207-0212,  0219,  0226  and  higher. 

0130  and  higher. 

0277  and  higher. 

None. 

None. 

3649  and  Ngher. 

Any  of  these  "B"  series  valves  that  Incorporate  the  Improvements  of  Shaw  Service  Bulletin 

10101000&-38-1,  dated  October  7,  1994,  and  are  martted  "SBB38-1-58". 
Any  of  these  "C"  series  valves  that  incorporate  the  improvements  of  Shaw  Servce  Bulletin 

10101000C-38-2  dated  October  7. 1994,  and  are  marked  "SBC3a-2-68". 


(i)  Conduct  a  leak  test  of  the  toilet  tank 
dump  valve  and  service  panel  drain  valve. 
The  leak  test  of  the  toilet  tank  dump  valve 
must  be  performed  by  filling  the  toilet  tank 
with  a  minimum  of  10  gallons  of  water/ 
rinsipg  fluid  and  testing  for  leakage  after  a 
period  of  5  minutes.  Take  precautions  to 
avoid  overfilling  the  tank  and  spilling  fluid 
into  the  airplane.  The  leak  test  of  the  service 
panel  drain  valve  must  be  performed  with  a 
minimum  of  3  PSID  applied  across  the  valve 
inner  door/closure  device. 

(ii)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage. 

(6)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed.  Kaiser 
Electroprecision  P/N  series  0218-0026  or 
Shaw  Aero  Devices  P/N  series  lOlOlOOOB  or 
lOlOlOOOC  [except  as  specified  in  piaragraph 
(a)(5)  of  this  AD):  Within  600  flight  hours 
after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  600  flight 
hours,  accomplish  the  procedures  specified 
in  paragraphs  (a)(6)(i)  and  (a)(6)(ii)  of  this 
AD. 

(i)  Conduct  a  leak  test  of  the  toilet  tank 
dump  valve  and  the  service  panel  drain 
valve.  The  leak  test  of  the  toilet  tank  dump 
valve  must  be  performed  by  filling  the  toilet 
tank  with  a  minimum  of  10  gallons  of  water/ 
rinsing  fluid  and  testing  for  leakage  after  a 
period  of  5  minutes.  Take  precautions  to 
avoid  overfilling  the  tank  and  spilling  fluid 
into  the  airplane.  The  leak  test  of  the  service 
panel  drain  valve  must  be  performed  with  a . 
minimum  of  3  PSID  applied  across  the  valve 
inner  door/closiue  device. 

(ii)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage. 

(7)  For  each  lavatory  drain  system  with  a 
lavatory  drain  system  valve  that  incorpwrates 
"donut"  plug.  Kaiser  Electroprecision  P/N 
4259-20  or  4259-31;  Kaiser  Roylyn/Kaiser 
Electroprecision  cap/flange  P/N  2651-194C, 
2651-197C,  2651-216,  2651-219,  2651-235, 
2651-256,  2651-258,  2651-259,  2651-260, 
2651-275,  2651-282,  or  2651-286;  Shaw 
Aero  Devices  assembly  P/N  0008-100;  or 
other  FAA-approved  equivalent  part";; 
accomplish  the  requirements  of  paragraphs 
(a)(7)(i).  (a)(7)(ii),  and  {a)(7)(iii)  of  this  AD  at 
the  times  specified  in  those  paragraphs.  For 
the  purposes  of  this  paragraph  [(a)(7)l,  "FAA- 
approved  equivalent  part"  means  either  a 
"donut"  plug  which  mates  with  the  cap/ 


flange  P/N's  listed  above,  or  a  cap/flange 
which  mates  with  the  "donut"  plug  P/N*s 
listed  above,  such  that  the  cap/flange  and 
"donut"  plug  are  used  together  as  an 
assembled  valve. 

(i)  Within  200  flight  hours  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  200  flight  hours, 
conduct  leak  tests  of  the  toilet  tank  dump 
valve  and  the  service  panel  drain  valve.  The 
leak  test  of  the  toilet  tank  dump  valve  must 
be  performed  by  filling  the  toilet  tank  with 
a  minimum  of  10  gallons  of  water/rinsing 
fluid  and  testing  for  leakage  after  a  period  of 
5  minutes.  Take  precautions  to  avoid 
overfilling  the  tank  and  spilling  fluid  into  the 
airplane.  The  leak  test  of  the  service  panel 
drain  valve  must  be  performed  with  a 
minimum  3  PSID  applied  across  the  valve. 

(ii)  Perform  a  visual  inspection  of  the  outer 
door/cap  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage.  This 
inspection  shall  be  accomplished  in 
conjunction  with  the  leak  tests  of  paragraph 
(a)(7)(i)ofthisAD. 

(iii)  Within  5,000  flight  hours  after  the 
effective  date  of  this  AD,  replace  all  the 
"donut"  valves  identified  in  paragraph  (a)(7) 
of  this  AD  with  another  type  of  FAA- 
approved  valve.  Following  installation  of  the 
replacement  valve,  perform  the  appropriate 
leak  tests  and  seal  replacements  at  the 
intervals  specified  for  that  replacement  valve, 
as  applicable. 

(8)  For  each  lavatory  drain  system  not 
addressed  in  paragraph  (a)(2),  (a)(3),  (a)(4), 
(a)(5),  (a)(6),  (a)(7),  or  (a)(8),  of  this  AD: 
Within  200  flight  hours  after  the  effective 
date  of  this  AD,  and  thereafter  at  intervals  not 
to  exceed  200  flight  hours,  accomplish  the 
procedures  specified  in  paragraphs  (a)(8)(i) 
and(a)(8)(ii)ofthisAD. 

(i)  Conduct  a  leak  test  of  the  toilet  tank 
dump  valve  and  the  service  panel  drain 
valve.  The  leak  test  of  the  toilet  tank  dump 
valve  must  be  performed  by  filling  the  toilet 
tank  with  a  minimum  of  10  gallons  of  water/ 
rinsing  fluid  and  testing  for  leakage  after  a 
period  of  5  minutes.  Take  precautions  to 
avoid  overfilling  the  tank  and  spilling  fluid 
into  the  airplane.  The  leak  test  of  the  service 
panel  drain  valve  must  be  performed  with  a 
minimum  of  3  PSID  applied  across  the  valve 
inner  door/closure  device. 

(ii)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage. 


(9)  For  flush/fill  lines:  Within  5,000  flight 
hours  after  the  effective  date  of  this  AD, 
perform  the  requirements  of  paragraph 
(a)(9)(i)  or  (a)(9)(ii),  as  applicable;  and 
paragraph  (a)(9](iii)  of  this  AD.  Thereafter, 
repeat  these  requirements  at  intervals  not  to 
exceed  5,000  flight  hours,  or  48  months  after 
the  last  documented  seal  change,  whichever 
occiirs  later. 

(i)  If  a  lever  lock  cap  is  installed  on  the 
flush/fill  line  of  the  subject  lavatory,  replace 
the  seals  on  the  toilet  tank  anti-siphon 
(check)  valve  and  the  flush/fill  line  cap  with 
new  or  serviceable  seals  and  capw.  Perform  a 
leak  test  of  the  toilet  tank  anti-siphon  (check) 
valve  with  a  minimum  of  3  PSID  across  the 
valve,  in  accordance  with  the  applicable 
portions  of  paragraph  (a)(10)(ii)(A)  of  this 
AD. 

(ii)  If  a  vacuum  breaker  check  valve. 
Monogram  P/N  series  3765-190,  or  Shaw 
Aero  Devices  P/N  series  301-0009-01,  is 
installed  on  the  subject  lavatory,  replace  the 
seals/o-rings  in  the  valve  with  a  new  or 
serviceable  valve.  Perform  a  leak  test  of  the 
vacuum  breaker  check  valve  and  verify 
proper  ojjeration  of  the  vent  line  vacuum 
breaker,  in  accordance  with  paragraphs 
(a)(9)(ii)(A)  and  (a)(9)(ii)(B)  of  this  AD. 

(A)  Leak  test  the  toilet  tank  anti-siphon 
(check)  valve  or  the  vacuum  breaker  check 
valve  by  filHng  the  toilet  tank  with  water/ 
rinsing  fluid  to  a  level  such  that  the  bowl  is 
approximately  half  full  (at  least  2  inches 
above  the  flapper  in  the  bowl).  Apply  3  PSID 
across  the  valve  in  the  same  direction  as 
occurs  in  flight.  The  vent  line  vacuum 
breaker  on  vacuum  breaker  check  valves 
must  be  pinched  closed  or  plugged  for  this 
leak  test.  If  there  is  a  cap/valve  at  the  flush/ 
fill  line  port,  the  cap/valve  must  be  removed/ 
open  during  the  test.  Check  for  leakage  at  the 
flush/fill  line  port  for  a  period  of  5  minutes. 

(B)  Verify  proper  operation  of  the  vent  line 
vacuum  breaker  by  filling  the  tank  and 
checking  at  the  fill  line  port  for  back  drainage 
after  disconnecting  the  fluid  source  from  the 
flush/fill  line  port.  If  back  drainage  does  not 
occur,  replace  the  vent  line  vacuum  breaker 
with  a  new  or  serviceable  breaker  or  repair 
the  vacuum  breaker  check  valve,  in 
accordance  with  the  component  maintenance 
manual  to  obtain  proper  back  drainage.  As  an 
alternative  to  the  test  technique  specified 
above,  verify  proper  operation  of  the  vent 
line  vacuum  breaker  in  accordance  with  the 
procedures  of  the  applicable  component 
maintenance  manual. 
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(iii)  If  a  flush/fill  ball  valve.  Kaiser 
Electroprecision  P/N  series  0062-0009.  is 
installed  on  the  flush/fill  line  of  the  subject 
lavatory,  replace  the  seals  in  the  flush/fill 
ball  valve  and  the  toilet  tank  anti-siphon 
valve  with  new  or  serviceable  seals  and 
valves.  Perform  a  leak  test  of  the  toilet  tank 
anti-siphon  valve  with  a  minimum  of  3  PSID 
across  the  valve,  in  accordance  with 
paragraph  (a)(9)(ii)(A)  of  this  AD. 

(b)  If  leakage  is  discovered  during  any  leak 
test  or  inspection  required  by  paragraph  (a) 
of  this  AD,  or  if  evidence  of  leakage  is  found 
at  any  other  time,  accomplish  the 
requirements  of  paragraph  (a)(10)(i), 
(a](10)(ii),  (a)(10)(iii),  or  (a)(10)(iv]  of  this  AD, 
as  applicable. 

(1)  If  leakage  is  discovered,  prior  to  further 
flight,  repair  the  leak.  Prior  to  further  flight 
after  repair,  perform  the  appropriate  leak  test 
as  specified  in  paragraph  (a)  of  this  AD,  as 
applicable.  Additionally,  prior  to  returning 
the  airplane  to  service,  clean  the  surfaces 
adjacent  to  where  the  leakage  occurred  to 
clear  them  of  any  horizontal  fluid  residue 
streaks;  such  cleaning  must  be  to  the  extent 
that  any  future  appearance  of  a  horizontal 
fluid  residue  streak  will  be  taken  to  mean 
that  the  system  is  leaking  again. 

Note  3:  For  purposes  of  this  AD,  "leakage" 
is  defined  as  any  visible  leakage,  if  observed 
during  a  leak  test.  At  any  other  time  (than 
during  a  leak  test),  "leakage"  is  defined  as 
the  presence  of  ice  in  the  service  panel,  or 
horizontal  fluid  residue  streaks/ice  trails 
originating  at  the  service  panel.  The  fluid 
residue  is  usually,  but  not  necessarily,  blue 
in  color. 

(2)  If  any  worn  or  damaged  seal  is  found, 
or  if  any  damaged  seal  mating  surface  is 
found,  prior  to  further  flight,  repair  or  replace 
it  with  a  new  or  serviceable  seal,  in 
accordance  with  the  valve  manufacturer's 
maintenance  manual. 

(3)  In  lieu  of  performing  the  requirements 
of  paragraph  (b)(1)  or  (b)(2)  of  this  AD:  Prior 
to  further  flight,  drain  the  affected  lavatory 
system  and  placard  the  affected  lavatory 
inoperative  until  repairs  can  be 
accomplished. 

(4)  In  lieu  of  performing  the  requirements 
of  paragraph  (b)(1),  (b)(2)  or  (b)(3)  of  this  AD: 
Prior  to  further  flight,  install  an  FAA- 
approved  "donut"  plug;  perform  the  leak  test 
required  by  paragraph  (a)(3)  or  (9)  of  this  AD, 
as  applicable;  and  repeat  that  leak  test  each 
time  the  "donut".valve  is  removed  for  tank 
servicing.  Within  10  days  after  the 
installation  of  the  FAA-approved  "donut" 
plug,  accomplish  either  paragraph  (b)(4)(i)  or 
(b)(4)(ii)ofthisAD: 

(i)  Accomplish  the  requirements  of 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD.  Or 

(ii)  Accomplish  the  requirements  of 
paragraph  (b)(3)  of  this  AD. 

(c)  For  all  airplanes:  Unless  accomplished 
previously,  within  5,000  flight  hours  after  the 
effective  date  of  this  AD,  perform  the  actions 
specifled  in  either  paragraph  (c)(1),  (c)(2),  or 
(c)(3]ofthisAD. 

(1)  Install  an  FAA-approved  lever  lock  cap 
on  the  flush/fill  lines  for  all  lavatories.  Or 

(2)  Install  a  vacuum  break.  Monogram  P/N 
series  3765-190  or  Shaw  Aero  Devices  P/N 
series  301-0009-01,  in  the  flush/fill  lines  for 
all  lavatories.  Or 


(3)  Install  a  flush/ffll  ball  valve,  Kaiser 
Electroprecision  P/N  series  0062-0009  on  the 
flush/fill  lines  for  all  lavatories. 

(d)  For  any  affected  airplane  acquired  after 
the  effective  date  of  this  AD:  Before  any 
operator  places  into  service  any  airplane 
subject  to  the  requirements  of  ihis  AD,  a 
schedule  for  the  accomplishment  of  the  leak 
tests  required  by  this  AD  shall  be  established 
in  accordance  with  either  paragraph  (d)(1)  or 
(d)(2)  of  this  AD,  as  applicable.  After  each 
leak  test  has  been  performed  once,  each 
subsequent  leak  test  must  be  performed  in 
accordance  with  the  new  of>erator's  schedule, 
in  accordance  with  paragraph  (a)  of  this  AD. 

(1)  For  airplanes  that  have  been  maintained 
previously  in  accordance  with  this  AD,  the 
first  leak  test  to  be  performed  by  the  new 
operator  must  be  accomplished  in  t 
accordance  with  the  previous  operator's 
schedule  or  with  the  new  operator's 
schedule,  whichever  results  in  the  earlier 
accomplishment  date  for  that  leak  test. 

(2)  For  airplanes  that  have  not  been 
previously  maintained  in  accordance  with 
this  AD,  the  first  leak  test  to  be  performed  by 
the  new  operator  must  be  accomplished  prior 
to  further  flight,  or  in  accordance  with  a 
schedule  approved  by  the  FAA  Principal 
Maintenance  Insp>ector  (PMI),  but  within  a 
period  not  to  exceed  200  flight  hours. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACD),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  PMI,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
28, 1998. 

Vi  L.  lipsld. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-23741  Filed  9-2-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  98-NM-233-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-120  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appUcable  to 
certain  EMBRAER  Model  EMB-120 
series  airplanes.  This  proposal  would 
require  replacement  of  the  fairlead 
support  assemblies  of  the  aileron 
control  cable  located  in  the  nacelle 
outboard  fittings  with  new,  improved 
assembUes;  and  replacement  of  certain 
attachment  screws  with  new  screws. 
This  proposal  is  prompted  by  reports  of 
aileron  cable  wear  due  to  chafing  found 
between  the  aileron  control  cables  and 
nylon  grommets.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  such  chafing,  which  could 
residt  in  failure  of  the  aileron  cables, 
and  consequent  reduced  controllability 
of  the  airplane. 

DATES:  Comments  must  be  received  by 
October  5, 1998. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  98-NM- 
233-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225, 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  Boulevard,  smte  450, 
Atlanta,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Capezutto,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ACE-116A. 
FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crowrn  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6071;  fax 
(770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripHcate  to  the  address 
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specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-233-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-1 14,  Attention:  Rules  Docket  No. 
98-NM-233-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  numerous 
reports  indicating  that,  during 
inspections  conducted  at  the 
manufacturer's  facility,  aileron  cable 
wear  was  found  on  Model  EMB-120 
series  airplanes.  Investigation  revealed 
that  the  wear  was  caused  by  chafing 
between  aileron  control  cables  and 
nylon  grommets  in  the  passage  points  of 
the  nacelle  outboard  fitting,  due  to  the 
position  of  the  cable  while  the  airplane 
is  in  flight.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
aileron  cables  and  consequent  reduced 
controllabiUty  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Service  Bulletin 
120-27-0068,  Change  02,  dated  March 
20, 1998,  which  describes  procediues 
for  either  replacement  of  the  fairlead 
support  assembUes  of  the  aileron 
control  cable  with  new,  improved 
assembUes,  or  replacement  of  the  screws 
attaching  the  Teflon  fairlead  of  the 
aileron  control  fairlead  support 
assembUes  with  new  screws,  if 
appUcable.  AccompUshment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 


identified  unsafe  condition.  The 
E>epartmento  de  Aviacao  Civil  (DAC), 
wUch  is  the  airworthiness  authority  for 
Brazil,  has  approved  this  service 
bulletin  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Brazil. 

U.S.  Type  Certification  of  Airplane 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accompUshment  of  the  actions  spcMdfied 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
EMBRAER  Service  Bulletin  120-27- 
0068,  Change  02,  dated  March  20, 1998 
(Parts  I,  n,  and  IV)  allows  a  compUance 
time  which  specifies  that  corrective 
actions  may  be  accomplished  at  the 
operator's  discretion,  and  Part  m  of  the 
service  bulletin  allows  a  compUance 
time  of  800  hours  time-in-service,  the 
FAA  has  determined  that  these 
compUance  times  would  not  address  the 
identified  unsafe  condition  in  a  timely 
maimer.  The  FAA  has  considered  the 
safety  impUcations  associated  with 
replacement  of  the  fairlead  support 
assembUes  of  the  aileron  control  cable 
or  attachment  screws,  and  finds  that  a 
compliance  time  of  400  hours  time-in- 
service  for  performing  the  replacement 
is  warranted  for  all  affected  airplanes,  in 
that  it  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safety. 

Cost  Impact 

The  FAA  estimates  that  227  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

For  airplanes  identified  in  Part  I  of 
EMBRAER  Service  Bulletin  120-27- 
0068,  Change  02,  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement  of  the  fairlead  support 
assembUes  of  the  aileron  control  cable, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $1,464  per  airplane. 


Based  on  these  figures,  the  cost  impact 
of  this  replacement  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$386,808,  or  $1,704  per  airplane. 

For  airplanes  identified  in  Part  II  of 
EMBRAER  Service  Bulletin  120-27- 
0068,  Change  02,  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  replacement 
of  the  fairlead  support  assemblies  of  the 
aileron  control  cable,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  cost  approximately  $1,292 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  this  replacement 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $306,904,  or  $1,352 
per  airplane. 

For  airplanes  identified  in  Part  m  of 
EMBRAER  Service  BuUetin  120-27- 
0068,  Change  02,  it  would  take 
approximately  1  work  hour  per  airplane 
to  accompUsh  the  proposed  replacement 
of  the  fairlead  support  assemblies  of  the 
aileron  control  cable,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  cost  approximately  $501 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  this  replacement 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $127,347.  or  $561  per 
airplane. 

For  airplanes  identified  in  Part  IV  of 
EMBRAER  Service  BuUetin  120-27- 
0068,  Change  02,  it  would  take 
approximately  1  work  hour  per  airplane 
to  accompUsh  the  proposed  replacement 
of  the  attachment  screws,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  cost  would  be  minimal. 
Based  on  these  figures,  the  cost  impact 
of  this  replacement  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$13,620,  or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accompUsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  U  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federtdism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
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a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  followrs: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Empresa  Brasileira  De  Aeronautica  S.A. 
(EMBRAER):  Docket  98-NM-233-AD. 

Applicability:  Model  EMB-120  series 
airplanes,  as  listed  in  EMBRAER  Service 
Bulletin  120-27-0068.  Change  02,  dated 
March  20, 1998;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  rep>aired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  between  the  aileron 
control  cables  and  nylon  grommets,  which 
could  result  in  failure  of  the  aileron  cables, 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  400  hours  time-in-service  after 
the  effective  date  of  this  AD,  accomplish  the 
requirements  of  paragraph  (a)(1),  (a)(2),  (a)(3), 
or  (a)(4)  of  this  AD,  as  applicable,  in 


accordance  with  EMBRAER  Service  Bulletin 
120-27-0068,  Change  02,  dated  March  20, 
1998. 

(1)  For  airplanes  having  serial  numbers 
120003, 120004,  and  120006  through  120217 
inclusive,  on  which  the  modification 
specified  in  EMBRAER  Service  Bulletin  120- 
27-0068,  dated  February  28, 1991,  has  not 
been  accomplished:  Replace  the  fairlead 
support  assemblies  of  the  aileron  control 
cable  (provided  with  fairleads  in  both  teflon 
and  nylon)  located  in  the  nacelle  outboard 
fittings  with  new,  improved  assemblies  (Part 
1),  in  accordance  with  the  service  bulletin. 

(2)  For  airplanes  having  serial  numbers 
120003, 120004,  and  120006  through  120217 
inclusive,  on  which  the  modification 
specified  in  EMBRAERService  Bulletin  120- 
27-0068,  dated  February  28, 1991,  has  been 
accomplished;  and  airplanes  having  serial 
numbers  120218  through  120331  inclusive: 
Replace  the  fairlead  supf>ort  assemblies  of 
the  aileron  control  cable  (provided  with 
fairleads  in  Teflon)  located  in  the  nacelle 
outboard  fittings  with  new,  improved 
assemblies  (Part  II),  in  accordance  with  the 
service  bulletin. 

(3)  For  airplanes  having  serial  numbers 
120003, 120004,  and  120006  through  120331 
inclusive,  on  which  the  modification 
specified  in  EMBRAER  Service  Bulletin  120- 
27-0068,  dated  February  28, 1991,  or  Change 
01,  dated  August  1, 1997,  has  been 
accomplished;  and  airplanes  having  serial 
numbers  120332  and  120333:  Replace  the 
attachment  screws  and  the  fairlead  support 
assemblies  of  the  aileron  control  cable  with 
new,  improved  assemblies  (Part  III),  in 
accordance  with  the  service  bulletin. 

(4)  For  airplanes  having  serial  numbers 
120334, 120335,  and  120336:  Replace  the 
attachment  screws  of  the  fairlead  support 
assemblies  of  the  aileron  control  cable  (Part 
IV),  in  accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  conmients  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
28, 1998. 
Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-23740  Filed  9-2-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-71 -AD] 

RiN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. ' 
ACTION:  Notice  of  pro{>osed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  MD-11  series  airplanes.  This 
proposal  would  require  a  one-time 
visual  inspection  to  detect  discrepancies 
of  the  seat  tracks  and  adjacent  structiue 
underneath  lavatories,  and  repair,  if 
necessary.  This  proposal  also  would 
require  installation  of  a  non-metallic 
barrier  on  the  bottom  of  each  lavatoty 
foot  fitting,  and  replacement  of  existing 
seat  track  fittings  with  new  seat  track 
fittings.  This  proposal  is  prompted  by 
reports  of  galvanic  corrosion  fotmd  on 
the  seat  tracks  at  attachment  points 
imder  certain  lavatories.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  corrosion  of  seat 
tracks  and  adjacent  structure.  Corrosion 
of  the  seat  tracks  and  adjacent  structure 
could  result  in  shifting^of  lavatories, 
which  could  lead  to  injury  of  passengers 
and  crew,  as  well  as  damage  to  aircraft 
structure  and  systems. 
DATES:  Comments  must  be  received  by 
October  19. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
71-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  ajn.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
The  Boeing  Company.  Douglas  Products 
Division.  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846, 
Attention:  Technical  Publications 
Business  Administration,  Dept.  C1-L51 
(2-60).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington  or  at 
the  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
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Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Hsu,  Aerospace 
Engineer  .Airframe  Branch.  ANM-120L, 
FAA,  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712^137; 
telephone  (562)  627-5323;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 
vwitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-71-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-71-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
occurrences  on  six  McDonnell  Douglas 
MD-11  series  airplanes  of  galvanic 
corrosion  of  the  seat  tracks  under 
certain  lavatories.  Investigation  revealed 
that  the  corrosion  developed  at  the 
attachment  points  between  the  seat 
tracks  and  lavatories.  Further 
investigation  has  revealed  that  the 


design  of  the  attachment  system  allows 
dissimilar  metals  to  come  in  contact 
with  each  other,  causing  galvanic 
corrosion.  In  some  cases,  the  corrosion 
caused  the  seat  track  attachments  for  the 
lavatory  to  become  ineffective.  This 
condition,  if  not  corrected,  could  result 
in  shifting  of  lavatories,  which  could 
lead  to  injury  to  passengers  and  crew,  as 
well  as  damage  to  airplane  structure  and 
systems. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
MDll-53-043.  Revision  02,  dated  May 
28, 1996.  This  service  bulletin  describes 
procedures  for  installation  of  a  non- 
metallic  barrier  on  the  bottom  of  each 
lavatory  foot  fitting,  and  replacement  of 
existing  seat  track  fittings  with  new  seat 
track  fittings.  Accomplishment  of  the 
actions  specified  in  the  McDonnell 
Douglas  service  bulletin  is  intended  to 
adequately  address  the  identified  imsafe 
condition.  This  service  bulletin 
references  JAMCO  Service  Bulletin 
MDl  1-25-1010,  dated  July  12, 1994,  as 
an  additional  soiuce  of  service 
information  for  accomplishment  of  the 
installation  and  replacement. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  McDonnell  Douglas 
service  bulletin  described  previously. 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously, 
except  as  discussed  below.  The 
proposed  AD  also  would  require  that 
operators  perform  a  one-time  visual 
inspection  to  detect  discrepancies  (i.e., 
corrosion  and  breakage)  of  the  seat 
tracks  and  adjacent  structure 
imdemeath  the  subject  lavatories. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin  Information 

Operators  should  note  that  the  service 
bulletins  do  not  provide  information 
regarding  a  one-time  visual  inspection 
to  detect  discrepancies  (i.e.,  corrosion 
and  breakage)  of  the  seat  tracks  and 
adjacent  structure  imdemeath 
lavatories.  However,  this  proposal 
would  require  a  one-time  visual 
inspection  of  certain  areas  described  in 
the  JAMCO  service  bulletin,  where 
lavatories  are  installed  or  were 
previously  installed.  Additionally,  as 
the  service  bulletins  do  not  provide 
inspection  procedures  they  also  do  not 


provide  repair  procedures.  However, 
this  proposal  would  require  that  repair 
conditions  be  dispositioned  prior 
further  flight,  in  accordance  with  the 
McDonnell  Douglas  MD-11  Structural 
Repair  Manual^  or  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Ofiice. 
The  FAA  finds  that  this  visual 
inspection  to  detect  discrepancies  (i.e., 
corrosion  and  breakage)  is  necessary,  so 
that  the  corroded  area  is  repaired  prior 
to  installation  of  new  seat  track  fittings. 

Cost  Impact 

There  are  approximately  143 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
46  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  40  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  installation,  and 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  less  than  $1,000  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  a  maximum 
of  $156,400.  or  $3,400  per  airplane. 

The  cost  impact  figiu^  discussed 
above  is  based  on  assumptions  that  no 
operator  ha^  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
adtion.  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  wdll  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follov/s: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  98-NM-71-AD. 

ApplicabHity:  Model  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Service  Bulletin  MD-11-53-043,  Revision 
02,  dated  May  28, 1996;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiHed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  of  seat 
tracks  and  adjacent  structure,  which  could 
result  in  shifting  of  lavatories  causing  injury 
to  passengers  and  crew,  as  well  as  damage  to 
aircraft  structure  and  systems,  accomplish 
the  following: 

(a)  Within  15  months  after  the  effective 
date  of  this  AD,  conduct  a  visual  inspection 
to  detect  discrepancies  (i.e.,  corrosion  and 
breakage)  of  the  seat  tracks  and  adjacent 
structure  at  the  lavatory  locations  defined  in 
JAMCO  Service  Bulletin  MD-1 1-25-1010, 
dated  July  12, 1994. 

(1)  If  no  discrepancy  is  detected,  prior  to 
further  flight,  install  a  non-metallic  barrier  on 
the  bottom  of  each  lavatory  foot  fitting  and 
replace  existing  seat  track  fittings  with  new 
Rttings,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MD-11-53-043, 
Revision  02,  dated  May  28, 1996. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  the 
McDonnell  Douglas  MD-11  Structural  Repair 
Manual,  or  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 


Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Prior  to 
further  flight  following  accomplishment  of 
the  repair,  install  a  non-metallic  barrier  on 
the  bottom  of  each  lavatory  foot  fitting  and 
replace  existing  seat  track  fittings  with  new 
fittings,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MD-11-53-043, 
Revision  02.  dated  May  28, 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  conunents  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
28,  1998. 
ViL.  Lipski,. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  98-23739  Filed  9-2-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ACE-25] 

Proposed  Amendment  to  Class  E 
Airspace;  Muscatine,  lA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Class  E  airspace  area  at 
Muscatine  Municipal  Airport, 
Muscatine,  lA.  The  FAA  has  developed 
Global  Positioning  System  (GPS) 
Runway  (RWY)  6  and  VHF 
Omnidirectional  Range  (VOR)  RWY  24 
Standard  Instnunent  Approach 
Procedures  (SIAPs)  to  serve  Muscatine 
Municipal  Airport,  lA.  Controlled 
airspace  extending  upward  firom  700 
feet  Above  Ground  Level  (AGL)  is 
necessary  to  accommodate  these  SIAPs 
and  for  Instrument  Flight  Rules  (IFR) 
operations  at  this  airport.  The  area  will 
contain  the  GPS  RWY  6  and  VOR  RWY 
24  in  controlled  airspace. 

In  addition,  a  minor  revision  to  thQ 
geographic  coordinates  for  the' 
Muscatine  Airport  Reference  Point 


(ARP)  and  Port  City  VOR/DME  are 
included  in  this  document.  The 
intended  effect  of  this  rule  is  to  provide 
controlled  Class  E  airspace  for  aircraft 
executing  the  GPS  RWY  6  and  VOR 
RWY  24  SIAPs,  revise  the  coordinates 
for  the  Muscatine  Municipal  Airport  , 
ARP  and  Port  Qty  VOR/DME,  and  to 
segregate  aircraft  using  instnunent 
approach  procedures  in  instrument 
conditions  from  aircraft  operating  in 
visual  conditions. 

DATES:  Comments  must  be  received  on 
or  before  October  5, 1998. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  ACE-520,  Federal 
Aviation  Administration,  Docket  No. 
98-ACE-25,  601  East  12th  Street, 
Kansas  City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  duj'ing  normal  business 
hours  in  the  ofEice  of  the  Manager, 
Airspace  Branch,  Air  Traffic  Division,  at 
the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone  number:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ACE-25."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
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be  changed  in  light  of  the  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  nimiber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiu«  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  amend 
the  Class  E  airspace  area  at  Muscatine, 
lA.  The  FAA  has  developed  GPS  RWY 
6  and  VOR  RWY  24  SIAPs  to  serve 
Muscatine  Municipal  Airport, 
Muscatine.  lA. 

In  addition,  the  Class  E  airspace  area 
includes  a  minor  revision  to  the 
geographic  coordinates  for  the 
Muscatine  Municipal  Airport  ARP  and 
Port  City  VOR/DME.  The  intended  effect 
of  this  amendment  at  Muscatine 
Municipal  Airport,  lA,  will  provide 
segregation  of  aircraft  operating  under 
Instrument  Flight  Rules  (IFR)  from 
aircraft  opnating  in  visual  vraather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circujnnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9E,  dated  September 
10, 1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  r  AA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 


Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71-OESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authoritjr:  49  U.S.C  106(g).  40103,  40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997.  and  effective 
September  16. 1997.  is  amended  as 
follows: 

Paragraph  6005    Qass  E  airspace  area 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ACE  lA  E5  MnscatiiM.  lA  (Revised] 

Muscatine  Mimicipal  Airport,  lA 

(Lat.  41*21'59''N.,  long.  91"08'4r' W.) 
Port  City  VOR/DME 

(Ut  41*22'10"  N.,  long.  9in)8'3r' W.) 
Muscatine  NDB 
(Ut  41»21'44''  N.,  long.  91"08'46"  W.) 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  sur&ce  of  the  surface 
within  a  6.5-mile  radius  of  the  Muscatine 
Municipal  Airport  and  within  2.6  miles  each 
side  of  the  061*  radial  of  the  Port  City  VOR/ 
DME  extending  from  the  6.5-mile  radius  to  7 
miles  east  of  the  aiqxirt  and  within  2.6  miles 
each  side  of  the  248°  bearing  from  the 
Muscatine  NDB  extending  from  the  6.5-mile 
radius  to  7  miles  southwest  of  the  airport 


Issued  in  Kansas  Qty,  MO,  on  August  10, 
1998. 

Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  98-23776  Filed  9-2-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFR  Parti 

[REO-115393-eq 

RIN1545-AW62 

Roth  IRAS 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  Roth 
IRAs.  Roth  IRAs  were  created  by  the 
Taxpayer  Relief  Act  of  1997  as  a  new 
type  of  IRA  that  individuals  can  u^e 
beginning  in  1998.  The  proposed 
regulations  reflect  changes  relating  to 
Roth  IRAs  contained  in  the  Internal 
Revenue  Service  Restructiuing  and 
Reform  Act  of  1998.  The  proposed 
regulations  affect  individuals 
establishing  Roth  IRAs,  beneficiaries 
under  Roth  IRAs,  and  trustees, 
custodians  or  issuers  of  Roth  IRAs.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  comments  must  be 
received  by  December  2. 1998.  Outlines 
of  topics  to  be  discussed  at  the  public 
hearing  scheduled  for  Thursday. 
Deoen^r  10. 1998.  at  10  a.m.  must  be 
received  by  Thursday.  November  19. 
1998. 

ADDRESSES:  Send  submissions  to 
CCJX)M£ORP:R  (REG-1 15393-98). 
room  5226.  Internal  Revenue  Service. 
FOB  7604.  Ben  Franklin  Station. 
Washington  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-1 061 77-97). 
Coiuier's  Desk.  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW.. 
Washington  DC.  Alternatively. 
taxpa]rers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  room  2615. 
Internal  Revenue  Building.  1111 
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Constitution  Avenue  NW,  Washington, 

DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  proposed  regulations, 

Cathy  A.  Vohs,  (202)  622-6030; 

concerning  the  public  hearing,  Michael 

Slaughter  (202)  622-7180  (not  toll-free 

numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collections  of  information  should  be 
received  by  November  2, 1998. 
Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  information  will 
have  practical  utility; 

The  acciu-acy  of  the  estimated  biu'den 
associated  with  the  proposed  collections 
of  information: 

How  the  quahty,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collections  of  information  in 
these  proposed  regulations  are  in 
§§  1.408A-2, 1.408A-4, 1.408A-5.  and 
1.408A-7.  This  information  is  required 
by  the  IRS  to  comply  with  the 
provisions  of  the  Taxpayer  ReUef  Act  of 
1997,  and  in  particular,  with  section 
408A(b),  (c),  and  (d).  This  information 
will  be  used  by  individuals  and 
businesses  or  other  for-profit 
institutions,  and  not-for-profit 
institutions,  such  as  trustees,  custodians 
or  issuers  of  Roth  IRAs,  in  establishing 
Roth  IRAs  and  recharacterizing  IRA 
contributions.  This  information  will 
also  be  used  by:  (1)  the  IRS  and 


individuals  converting  traditional  IRAs 
to  Roth  IRAs  to  calculate  the  amount 
includible  in  gross  income  on  account 
of  such  conversions,  (2)  the  IRS  and 
individuals  receiving  distributions  from 
Roth  IRAs  to  calcidate  the  amount 
includible  in  gross  income  on  account 
of  such  distributions,  (3)  the  IRS  and 
individuals  recharacterizing  IRA 
contributions  to  properly  accoimt  for 
such  recharacterizations,  and  (4)  the  IRS 
and  trustees,  custodians  or  issuers  of 
Roth  IRAs  to  properly  report  (a)  the 
amount  of  contributions  to  and 
distributions  from  Roth  IRAs,  and  (b) 
recharacterizations  of  IRA  contributions 
(including  Roth  IRA  contributions).  The 
collections  of  information  are  required 
to  obtain  the  benefit  of  having  a  Roth 
IRA.  The  Hkely  respondents  and/or 
recordkeepers  are  individuals,  and 
trustees,  custodians,  or  issuers  of  Roth 
IRAs.  The  burden  for  (1)  caloilating  the 
amount  includible  in  gross  income  on 
account  of  conversions  and  Roth  IRA 
distributions,  and  (2)  accounting  for 
recharacterizations  is  reflected  in  the 
burden  for  Form  8606.  The  bvuden  for 
electing  to  continue  the  4-year  spread  of 
income  inclusion  (only  applicable  to 
certain  spousal  beneficiaries)  is 
reflected  in  the  burden  for  either  Form 
8606  or  Form  1040,  whichever  is 
appUcable.  The  burden  for  reporting 
contributions  is  reflected  in  the  biuden 
for  Form  5498.  The  burden  for  reporting 
distributions  is  reflected  in  the  burden 
for  Form  1099-R.  Estimated  total  annual 
reporting/recordkeeping  burden: 
125,000  hours  (50,000  hours  for 
designating  an  IRA  as  a  Roth  IRA,  plus 
75,000  hours  for  recharacterizing  an  IRA 
contribution).  Estimated  average  annual 
burden  per  respondent/recordkeeper:  1 
minute  for  designating  an  IRA  as  a  Roth 
IRA  and  30  minutes  for  recharacterizing 
an  IRA  contribution.  Estimated  number 
of  respondents/recordkeepers:  3,150,000 
(3,000,000  respondents  for  designating 
an  IRA  as  a  Roth  IRA,  plus  150,000 
respondents  for  recharacterizing  an  IRA 
contribution).  Estimated  annual 
frequency  of  responses:  on  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 


Background 

Section  408A  of  the  Internal  Revenue 
Code  (Code),  which  was  added  by 
section  302  of  the  Taxpayer  Relief  Act 
of  1997,  Public  Uw  105-34  (111  Stat. 
788),  establishes  the  Roth  IRA  as  a  new 
type  of  individual  retirement  plan, 
effective  for  taxable  years  beginning  on 
or  after  January  1, 1998.  The  provisions 
of  section  408A  were  amended  by  the 
Internal  Revenue  Service  Restructtuing 
and  Reform  Act  of  1998,  Public  Law 
105-206  (112  Stat.  685). 

A  Roth  IRA  generally  is  treated  imder 
the  Code  like  a  traditional  IRA  with 
several  significant  exceptions.  Similar  to 
traditional  IRAs,  income  on 
undistributed  amoiwts  acounulated 
imder  a  Roth  IRA  is  exempt  horn 
Federal  income  tax,  and  contributions  to 
Roth  IRAs  are  subject  to  specific 
limitations.  Unlike  traditional  IRAs, 
contributions  to  Roth  IRAs  cannot  be 
deducted  from  gross  income,  but 
qualified  distributions  fix>m  Roth  IRAs 
are  excludable  from  gross  income.  These 
proposed  regulations  set  forth  specific 
rules  for  Roth  IRAs  in  accordance  with 
the  provisions  of  section  408A. 

Explanation  of  Provisions 

General  Provisions  and  Establishment  of 
Roth  IRAs 

Proposed  §  1.408A-1  contains  general 
provisions  regarding  Roth  IRAs,  and 
proposed  §  1.408A-1  contains 
provisions  regarding  the  establishment 
of  Roth  IRAs.  As  described  in  proposed 
§  1.408A-1,  a  Roth  IRA  is  treated  for 
Federal  tax  purposes  in  the  same 
manner  as  an  individual  retirement  plan 
except  as  otherwise  provided  in  section 
408A  and  the  proposed  regulations. 
Thus,  all  the  rules  of  section  408  and 
the  regulations  under  section  408  apply 
to  RoCb  IRAs  to  the  extent  they  are  not 
inconsistent  with  section  408A  or  these 
proposed  regulations. 

Section  408A(b)  defines  a  Roth  IRA  as 
an  individual  retirement  plan  which  is 
designated  at  the  time  of  its 
establishment  as  a  Roth  IRA.  That 
section  also  grants  the  Secretary  of  the 
Treasxuy  authority  to  prescribe  the 
manner  for  designating  an  individual 
retirement  plan  as  a  Roth  IRA.  Proposed 
§  1.408A-2  provides  that  a  Roth  IRA 
instnunent  must  clearly  designate  the 
IRA  as  a  Roth  IRA,  and  that  designation 
cannot  later  be  changed.  Thus,  a 
taxpayer  may  not  designate  an  IRA  as  a 
Roth  IRA  and  later  redesignate  the  Roth 
IRA  as  a  traditional  IRA  or  otherwise 
treat  the  Roth  IRA  as  though  it  were  a 
traditional  IRA  for  Federal  tax  purposes. 
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Regular  Contributions 

Proposed  §  1.408A-3  sets  forth  rules 
regarding  regular  (i.e.,  non-conversion) 
contributions  to  a  Roth  IRA.  Unlike 
contributions  to  traditional  IRAs, 
contributions  to  Roth  IRAs  are  not 
deductible  under  any  circumstances.  A 
taxpayer's  regular  contributions  to  all 
his  or  her  Roth  IRAs  for  a  year  are 
limited  to  the  lesser  of  $2,000  or  the 
taxpayer's  compensation  for  that  year. 
As  vtrith  traditional  IRAs,  a  special  rule 
for  married  taxpayers  permits  one 
spouse  to  treat  the  other  spouse's 
compensation  as  his  or  her  own  for 
purposes  of  the  limit  on  regular 
contributions.  The  limit  is  reduced  by 
any  amounts  that  the  taxpayer 
contributes  for  that  year  to  an  individual 
retirement  plan  other  than  a  Roth  IRA 
(although  employer  contributions, 
including  elective  contributions,  to  a 
SEP  or  SIMPLE  IRA  Plan  do  not  reduce 
the  contribution  limit).  Additionally, 
the  contribution  limit  (determined 
without  regard  to  any  reduction  for 
traditional  IRA  contributions)  is  phased 
out  for  modified  adjusted  gross  income 
between  $95,000  and  $110,000  for 
single  taxpayers,  between  $150,000  and 
$160,000  for  married  taxpayers  filing 
joint  returns,  and  between  $0  and 
$10,000  for  married  taxpayers  filing 
separate  returns.  Any  contribution  in 
excess  of  the  contribution  limit  is 
subject  to  the  6-percent  excise  tax  under 
section  4973  unless  it  is  distributed  to 
the  taxpayer  (with  allocable  net  income) 
under  section  408(d)(4)  by  the  Federal 
income  tax  return  due  date  (with 
extensions)  for  the  year  of  the 
contribution. 

The  proposed  regulations  define  the 
terms  compensation  and  modified 
adjusted  gross  income.  The  definition  of 
compensation  is  the  same  as  that 
apphcable  under  section  219(f)(1)  for 
determining  the  amount,  if  any,  that  a 
taxpayer  may  contribute  to  a  traditional 
IRA.  This  definition  does  not  include 
amoimts  transferred  from  one 
individual  to  another  by  gift  (for 
example,  a  gift  frY)m  a  parent  to  a  child). 
The  definition  of  modified  adjusted 
gross  income  is  based  on  the  definition 
of  adjusted  gross  income  appUcable 
under  section  219(g)(3)(A)  for 
determining  the  amoimt,  if  any,  that  a 
taxpayer  may  deduct  for  a  contribution 
to  a  traditional  IRA  where  the  taxpayer 
is  an  active  participant  in  an  employee 
plan.  However,  the  definition  of 
modified  adjusted  gross  income 
applicable  to  Roth  IRAs  provides  that 
any  amount  includible  in  gross  income 
because  of  a  Roth  IRA  conversion  is 
disregarded  in  determining  modified 
adjusted  gross  income.  Additionally,  for 


taxable  years  beginning  after  December 
31,  2004,  modified  adjusted  gross 
income  does  not  include  the  amount  of 
any  required  minimum  distribution 
from  an  IRA  for  purposes  of  determining 
conversion  eUgibility. 

As  with  tramtionail  IRAs,  regular 
contributions  to  a  Roth  IRA  may  be 
made  as  late  as  the  Roth  IRA  owner's 
Federal  income  tax  retvun  due  date  (not 
including  extensions)  for  the  taxable 
year  to  which  they  relate.  Thus,  Roth 
IRA  contributions  may  be  made  by  most 
taxpayers  for  taxable  year  1998  at  any 
time  until  April  15, 1999.  Unlike 
traditional  IRAs,  contributions  to  a  Roth 
IRA  may  be  made  after  the  Roth  IRA 
owner  has  reached  age  70'^/z. 

Conversions 

Proposed  §  1.408A-4  provides  rules 
regarding  Roth  IRA  conversions.  In 
general,  a  taxpayer  whose  modified 
adjusted  gross  income  does  not  exceed 
$100,000  may  "convert"  an  amount 
held  in  a  non-Roth  IRA  (i.e.,  a 
traditional  IRA  or  SIMPLE  IRA)  to  a 
Roth  IRA.  The  conversion  may  be  made 
in  one  of  three  ways:  (1)  a  distribution 
bom  a  non-Roth  IRA  may  be  rolled  over 
to  a  Roth  IRA  within  60  days;  (2)  an 
amoimt  in  a  non-Roth  IRA  of  one 
financial  institution  may  be  transferred 
in  a  trustee-to-trustee  transfer  to  a  Roth 
IRA  of  a  difiierent  financial  institution; 
or  (3)  an  amount  in  a  non-Roth  IRA  may 
be  transferred  to  a  Roth  IRA  of  the  same 
financial  institution.  (In  the  third  case, 
no  physical  transfer  of  assets  is 
necessary,  but  the  instrument  governing 
the  non-Roth  IRA  must,  of  course,  be 
replaced  by  a  Roth  IRA  instnunent.)  The 
conversion  amoimt  must  be  a  qualified 
rollover  contribution  under  section 
408A(e)  and,  therefore,  must  satisfy 
section  408(d)(3)  (other  than  the  one- 
rollover-per-year  rule  of  that  section). 
Any  amount  distributed  from  a  non- 
Roth  IRA  prior  to  the  1998  taxable  year 
may  not  be  contributed  to  a  Roth  IRA  as 
a  conversion  contribution. 

In  the  case  of  a  conversion  made  by 
means  of  a  distribution  and  rollover 
contribution,  the  $100,000  limit  applies 
to  the  year  in  which  the  distribution 
fitjm  the  non-Roth  IRA  is  made.  For 
married  taxpayers,  the  $100,000  limit 
applies  to  the  joint  modified  adjusted 
gross  income  of  the  couple,  and  a 
married  taxpayer  filing  a  separate  return 
is  not  allowed  to  convert  regardless  of 
modified  adjusted  gross  income 
(although  a  taxpayer  who  has  hved 
apart  frt)m  his  or  her  spouse  for  the 
entire  taxable  year  is  treated  as  not 
married  for  these  purposes). 

The  proposed  reguuitions  provide  that 
amounts  held  in  a  .SEP  IRA  or  a  SIMPLE 
IRA  may  be  converted  to  a  Roth  IRA.  In 


the  case  of  a  SIMPLE  IRA.  a  conversion 
may  be  done  only  after  the  expiration  of 
the  2-year  period  described  in  section 
72(t)(6).  See  Q&A  1-2  of  Notice  98-4 
(1998-2  I.RB.  25).  Once  a  SEP  IRA  or 
SIMPLE  IRA  has  been  converted  to  a 
Roth  IRA,  the  SEP  IRA  or  the  SIMPLE 
IRA  becomes  a  Roth  IRA  and  ceases  to 
be  part  of  a  SEP  or  a  SIMPLE  IRA  Plan; 
thus,  no  SEP  or  SIMPLE  IRA  Plan 
contributions  may  be  made  to  the  Roth 
IRA.  Amounts  held  in  retirement  plans 
other  than  IRAs — such  as  section  401  (a) 
quahfied  plans  and  section  403(b) 
aimuity  contracts — cannot  be  directly 
converted  to  a  Roth  IRA. 

Any  amount  converted  from  a  non- 
Roth  IRA  to  a  Roth  IRA  is  treated  as 
distributed  bom  the  non-Roth  IRA  and 
rolled  over  to  the  Roth  IRA  regardless  of 
the  actual  means  by  which  the 
conversion  is  effected.  The  conversion 
amount  is  generally  includible  in  gross 
income  for  the  year  of  the  conversion 
under  sections  408(d)(1)  and  408(d)(2). 
For  this  purpose,  in  the  case  of  a 
conversion  effected  by  an  actual  ' 
distribution  and  rollover  contribution 
(rather  than  a  trustee-to-trustee  transfer 
or  a  transfer  between  IRAs  of  the  same 
financial  institution),  the  year  of  the 
distribution  fit>m  the  non-Roth  IRA  is 
the  year  that  the  conversion  amount  is 
includible  in  gross  income. 

The  conversion  amount  generally  is 
not  subject  to  the  10-percent  additional 
tax  under  section  72(t).  However, 
section  408A(d)(3)(F)  provides  that  the 
-10-percent  tax  applies  to  a  distribution 
of  a  conversion  amount  made  within  the 
5-taxable-year  period  beginning  with  the 
taxable  year  in  which  the  conversion  to 
which  it  is  attributable  was  made. 
Additionally,  the  proposed  regulations 
provide  that  a  taxpayer  s  conversion  of 
an  amount  from  a  non-Roth  IRA  from 
which  the  taxpayer  was  receiving  a 
series  of  substantially  equal  periodic 
payments  under  section  72(t)(2)(A)(iv) 
will  not  be  treated  as  a  modification  of 
that  series  under  section  72(t)(4)  and 
thus  will  not  trigger  recapture  of  the 
section  72(t)  tax  on  previous 
distributions  bom  the  non-Roth  IRA  as 
long  as  the  series  of  substantially  equal 
periodic  payments  is  continued  imder 
the  Roth  IRA  (or  if  section  72(t)(4) 
would  otherwise  not  apply). 

Taxpayers  making  conversions  during 
1998  are  eUgible  for  a  4-year  spread 
under  which  a  conversion  amount  can 
be  included  in  income  ratably  over 
taxable  years  1998  through  2001  rather 
than  solely  in  1998.  Special  rules  apply 
to  this  4-year  spread  if  a  taxpayer  dies 
before  inclusion  of  the  full  conversion 
amount.  In  such  a  case,  any  remaining 
includible  portion  of  the  conversion 
amount  generally  must  be  included  in 
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the  taxpayer  s  gross  income  for  the 
taxable  year  that  includes  the  date  of  his 
or  her  death.  However,  if  the  taxpayer's 
surviving  spouse  is  the  sole  beneficiary 
of  all  the  taxpayer's  Roth  IRAs  (as 
determined  under  the  aggregation  rule 
of  section  408A(d)(4)(A)),  the  spouse 
may  elect  to  continue  application  of  the 
4-year  spread.  Finally,  Uie  distribution 
of  any  amount  attributable  to  a  1998 
conversion  to  which  the  4-year  spread 
applies  will  accelerate  the  inclusion  of 
any  amount  otherwise  deferred  to  a  later 
taxable  year. 

A  required  minimum  distribution 
may  not  be  converted  to  a  Roth  IRA 
because  section  408(d)(3)(E)  prohibits 
the  rollover  of  any  such  distribution. 
Under  the  proposed  regulations,  if  a 
non-Roth  IRA  owrner  has  reached  age 
7OV2,  any  amount  distributed  (or  treated 
as  distributed  because  of  a  conversion) 
from  the  IRA  for  that  year  consists  of  the 
required  minimimi  distribution  to  the 
extent  that  an  amount  equal  to  the 
required  minimum  distribution  for  that 
year  has  not  yet  been  distributed  (or 
treated  as  distributed).  Thus,  if  a 
taxpayer  who  is  required  to  receive  a 
minimum  distribution  of  $10,000  from 
his  or  her  non-Roth  IRA  for  a  taxable 
year  attempts  to  convert  $11,000  to  a 
Roth  IRA  prior  to  receiving  the  required 
minimiun  distribution,  $10,000  of  the 
conversion  amount  would  be  treated  as 
the  required  minimum  distribution  and 
would  be  ineligible  for  conversion.  This 
result  is  not  affected  by  the  means 
through  which  the  taxpayer  effects  the 
conversion  or  by  whether  an  amount 
greater  than  or  equal  to  $10,000  remains 
in  the  taxpayer's  non-Roth  IRA  after  the 
conversion. 

Recharacterizations  of  IRA 
Contributions 

Proposed  §  1.408A-5  provides  special 
rules  for  the  recharacterization  of  IRA 
contributions  (including  Roth  IRA 
regular  and  conversion  contributions). 
Section  408A(d)(6)  provides  that,  except 
as  otherwise  provided  by  the  Secretary 
of  the  Treasury,  an  IRA  contribution 
that  is  transferred  to  another  IRA  in  a 
trustee-to-trustee  transfer  on  or  before 
the  Federal  income  tax  return  due  date 
(with  extensions)  for  the  taxable  year  of 
the  contribution  is  treated  as  made  to 
the  transferee  IRA  and  not  the  transferor 
IRA.  Section  408A(d)(6)  requires  that 
the  transfer  include  allocable  net 
income  on  the  contribution  and  that  no 
deduction  be  allowed  for  the 
contribution  to  the  transferor  IRA.  This 
statutory  provision  was  intended  to 
permit  a  taxpayer  who  had  converted  an 
amount  held  in  a  non-Roth  IRA  to  a 
Roth  IRA  and  later  discovered  that  his 
or  her  modified  adjusted  gross  income 


for  the  year  of  the  conversion  exceeded 
$100,000  to  correct  the  conversion  by 
retransferring  the  converted  amount  to  a 
non-Roth  IRA.  The  proposed  regulations 
interpret  section  408A(d)(6)  liberally  to 
provide  broad  relief  to  taxpayers  who 
wish  to  change  the  nature  of  an  IRA 
contribution  (and  not  only  to  allow 
taxpayers  to  correct  Roth  IRA 
conversions  for  which  they  were 
ineligible).  Moreover,  the  proposed 
regulations  make  application  of  section 
408A(d)(6)  elective  by  the  taxpayer  and 
permit  the  taxpayer  to  recharacterize  all 
or  any  portion  of  an  IRA  contribution. 

Under  the  proposed  regulations,  a 
taxpayer  may  elect  whether  to 
recharacterize  a  contribution  made  to 
one  type  of  IRA  by  having  it  transferred 
in  a  trustee-to-trustee  transfer  to  a 
different  type  of  IRA.  As  with  a 
conversion,  a  recharacterization  can  be 
effected  simply  by  transferring  IRA 
assets  t)etween  two  IRAs  of  a  single 
financial  institution.  Regardless  of  how 
effected,  a  recharacterization  transfer  is 
not  considered  a  rollover  for  purposes  of 
the  one-rollover-per-year  rule  of  section 
408(d)(3).  The  taxpayer  makes  the 
election  to  recharacterize  by  notifying 
both  the  transferor  IRA  trustee  and  the 
transferee  IRA  trustee  and  by  providing 
certEun  information  to  these  trustees 
(including  a  direction  to  make  the 
transfer).  Notification  to  the  trustees 
constitutes  the  taxpayer's  election  to 
apply  section  408A(d){6),  and  the 
taxpayer  caimot  revoke  or  modify  that 
election  after  the  recharacterization 
transfer  has  been  made.  A 
recharacterized  contribution  will  be 
treated  for  Federal  income  tax  purposes 
as  having  been  contributed  to  the 
transferee  IRA  (rather  than  the  transferor 
IRA)  on  the  same  date  and  for  the  same 
taxable  year  that  the  contribution  was 
initially  made  to  the  transferor  IRA.  In 
effect,  the  transferee  IRA  "steps  into  the 
shoes"  of  the  transferor  IRA  writh 
respect  to  the  taxpayer's  original 
contribution. 

The  recharacterization  transfer  must 
include  allocable  earnings  on  the 
original  contribution,  and  the  proposed 
regulations  provide  that  the  rules  of 
Treasury  Regulations  §  1.408-4(c)(2)(ii) 
apply  for  determining  such  allocable 
earnings.  If  the  original  contribution  has 
experienced  net  losses  as  of  the  time  of 
the  recharacterization,  the  transfer  of  the 
entire  original  contribution  less  such 
losses  will  generally  constitute  a 
transfer  of  the  entire  contribution.  The 
taxpayer  must  treat  the  contribution  as 
made  to  the  transferee  IRA  on  his  or  her 
Federal  income  tax  return  for  the  year 
to  which  the  original  contribution  (to 
the  transferor  IRA)  relates. 


Amoimts  that  cannot  be 
recharacterized  include  amounts  paid 
into  an  IRA  by  tax-&«e  rollover  or 
transfer  (other  than  a  rollover  or  transfer 
from  a  traditional  IRA  to  a  SIMPLE  IRA) 
and  employer  contributions  under  a 
SIMPLE  IRA  Plan  or  a  SEP.  The 
proposed  regulations  also  provide  that, 
once  anamoimt  has  been  contributed  to 
an  IRA,  any  tax-free  rollover  or  transfer 
of  that  amount  to  another  IRA  may  be 
disregarded  in  applying  the 
recharacterization  rules.  Thus,  for 
example,  if  a  taxpayer  contributes 
$2,000  to  a  Roth  IRA  during  a  taxable 
year  and  rolls  that  contribution  over  to 
another  Roth  IRA  durfng  the  following 
taxable  year,  the  rollover  between  Roth 
IRAs  is  disregarded,  and  the  taxpayer 
may  recharacterize  the  $2,000  Roth  IRA 
contribution  by  having  it  transferred 
from  the  second  Roth  IRA  to  a 
traditional  IRA  in  accordance  with 
section  408A(d)(6)  and  the  proposed 
regulations. 

Distributions 

Proposed  §  1.408A-6  provides  rules 
for  the  treatment  of  Roth  IRA 
distributions.  Under  section  408A(d), 
qualified  distributions  from  a  Roth  IRA 
are  not  includible  in  gross  income.  A 
qualified  distribution  is  a  distribution 
Uiat  is  both  (1)  made  after  the  end  of  the 
5-taxable-year  period  that  begins  with 
the  first  taxable  year  for  which  an 
individual  first  makes  any  regular  or 
conversion  contribution  to  a  Roth  IRA 
and  (2)  made  at  any  time  after  the  Roth 
IRA  owner  has  reached  age  59V2,  made 
to  a  beneficiary  (or  to  the  Roth  IRA 
owner's  estate)  after  the  Roth  IRA 
owner's  death,  attributable  to  the  Roth 
IRA  owner's  being  disabled  within  the 
meaning  of  section  72(m)(7)i  or  made  for 
a  first-time  home  purchase  to  which 
section  72(t)(2)(F)  applies.  The  proposed 
regulations  provide  that  any  distribution 
from  a  Roth  IRA  made  to  the  surviving 
spouse  of  a  Roth  IRA  owner  who  has 
elected  to  treat  the  Roth  IRA  as  his  or 
her  own  in  accordance  writh  the  terms 
of  the  trust  instnmient  or  under  Q&A- 
4  of  Proposed  Treasury  Regulations 
§  1.408-8  is  not  treated  as  made  after  the 
Roth  IRA  owner's  death. 

The  proposed  regulations  provide  that 
the  5-taxable-year  period  for 
determining  whether  a  distribution  is  a 
qualified  distribution  is  not  recalculated 
when  a  Roth  IRA  owner  dies.  Thus,  if 
a  Roth  IRA  owner  contributes  an 
amount  to  a  Roth  IRA  in  1998  and  dies 
in  2004,  a  distribution  made  to  a 
beneficiary  in  2004  vtrill  be  a  qualified 
distribution.  Generally,  the  5-taxable- 
year  period  with  respect  to  a 
beneficiary's  inherited  Roth  IRA  is 
determined  independently  of  the  5- 
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taxable-year  period  for  any  Roth  IRA  of 
which  the  beneficiary  is  the  owner. 
However,  if  the  beneficiary  of  a  Roth 
IRA  is  the  surviving  spouse  of  the  Roth 
IRA  owner  and  if  the  surviving  spouse 
owns  his  or  her  own  Roth  IRA,  the  5- 
taxable-year  period  for  both  the  Roth 
IRA  of  which  the  surviving  spouse  is  the 
beneficiary  and  the  Roth  IRA  of  which 
the  surviving  spouse  is  the  owner  ends 
with  the  earlier  of  the  5-taxable-year 
periods  for  the  two  Roth  IRAs. 

A  Roth  IRA  distribution  other  than  a 
qualified  distribution  is  generally 
includible  in  the  taxpayer's  gross 
income  to  the  extent  that  the 
distribution,  when  added  to  all  prior 
distributions  trom  the  taxpayer's  Roth 
IRAs  ^whether  or  not  those  distributions 
were  qualified  distributions)  exceeds 
the  taxpayer's  total  contributions  to  all 
his  or  her  Roth  IRAs.  To  the  extent 
includible  in  gross  income,  such  a 
distribution  will  also  be  subject  to  the 
10-percent  additional  tax  of  section  72(t) 
imless  there  is  an  appUcable  exception 
under  that  section.  Such  a  distribution, 
however,  will  not  be  includible  in  gross 
income  if  it  is  rolled  over  to  another 
Roth  IRA  in  accordance  with  section 
408(d)(3).  Also,  a  distribution  of  an 
excess  contribution  imder  section 
408(d)(4)  is  not  includible  in  gross 
income  (although  the  allocable  net 
income  that  must  be  distributed  with 
the  excess  contribution  is  includible  in 
gross  income  for  the  taxable  year  of  the 
excess  contribution). 

The  proposed  regulations  provide 
aggregation  and  ordering  rules  for  Roth 
IRAs  in  accordance  with  section 
408A(d)(4).  Under  these  rules,  a  Roth 
IRA  is  not  aggregated  with  a  non-Roth 
IRA,  but  all  a  taxpayer's  Roth  IRAs  are 
aggregated  with  each  other.  Roth  IRA 
distributions  are  treated  as  made  first 
from  Roth  IRA  contributions  and  second . 
frt>m  earnings.  Distributions  that  are 
treated  as  made  fix)m  contributions  are 
treated  as  made  first  irom  regular 
contributions  and  then  from  conversion 
contributions  on  a  first-in,  first-out 
basis.  A  distribution  allocable  to  a 
particular  conversion  contribution  is 
treated  as  consisting  first  of  the  portion 
(if  any)  of  the  conversion  contribution 
that  was  includible  in  gross  income  by 
reason  of  the  conversion. 

The  proposed  regulations  provide 
that,  in  applying  these  aggregation  and 
ordering  rules:  all  distributions  from  all 
of  a  taxpayer's  Roth  IRAs  during  a  . 
taxable  year  are  aggregated;  all  regular 
contributions  made  for  the  same  taxable 
year  to  all  the  individual's  Roth  IRAs 
are  aggregated  and  added  to  the 
undistributed  total  regular  contributions 
for  prior  taxable  years;  all  conversion 
contributions  received  diuing  the  same 


taxable  year  by  all  the  individual's  Roth 
IRAs  are  aggregated  (with  a  special  rule 
for  a  conversion  contribution  made  by 
distribution  during  1998  and  rollover 
during  1999  to  which  the  4-year  spread 
applies);  and  rollovers  between  Roth 
IRAs  are  disregarded.  The  proposed 
regulations  also  provide  special  rules  for 
applying  the  aggregation  and  ordering 
rules  in  the  case  of  recharacterizations 
under  section  408A(d)(6).  Distributions 
of  excess  contributions  and  allocable  net 
income  piursuant  to  section  408(d)(4)  are 
treated  differently  under  the  ordering 
rules.  Specifically,  an  excess 
contribution  that  is  distributed  under 
section  408(d)(4)  is  treated  as  though  it 
was  never  contributed,  and  any 
allocable  net  income  thereon  is 
includible  in  gross  income  for  the 
taxable  year  of  the  contribution  without 
regard  to  whether  the  taxpayer  still  has 
imdistributed  basis  in  his  or  her  Roth 
IRAs.  The  proposed  regulations  provide 
that,  for  purposes  of  these  ordering 
rules,  different  types  of  contributions 
are  allocated  pro  rata  among  multiple 
Roth  IRA  beneficiaries  after  the  Roth 
IRA  owner's  death. 

Unlike  traditional  IRAs.  the  pre-death 
minimum  distribution  rules  of  sections 
408(a)(6)  and  408(b)(3)  (which 
incorporate  the  rules  of  section 
401(a)(9))  do  not  apply  to  Roth  IRAs. 
Under  the  proposed  regiUations,  on  the 
death  of  a  Roth  IRA  owner,  the  rules  in 
Proposed  Treasury  Regulations  §  1.408- 
8  apply  as  though  the  Roth  IRA  owner 
died  before  his  or  her  required 
beginning  date.  Thus,  the  entire  amount 
of  the  Roth  IRA  must  generally  be 
distributed  within  five  years  of  the  Roth 
IRA  owner's  death  unless  it  is 
distributed  over  the  Ufe  expectancy  of  a 
designated  beneficiary  be^nning  prior 
to  the  end  of  the  calendar  year  following 
the  year  of  the  owner's  death.  The 
proposed  regulations  also  provide  that, 
where  the  sole  beneficiary  of  a  Roth  IRA 
is  the  Roth  IRA  owner's  surviving 
spouse,  the  spouse  may  delay 
distributions  imtil  the  Roth  IRA  owner 
would  have  reached  age  70^2  or  may 
treat  the  Roth  IRA  as  his  or  her  own. 
Under  the  proposed  regulations,  section 
401(a)(9)  apphes  separately  to  Roth 
IRAs  and  other  retirement  plans;  it  also 
appUes  separately  to  Roth  IRAs 
inherited  by  a  beneficiary  from  one 
decedent  and  any  other  Roth  IRAs  of 
which  the  beneficiary  is  either  the 
beneficiary  of  another  decedent  or  the 
owner. 

The  proposed  regulations  provide  that 
section  3405  withholding  appUes  to 
distributions  frtim  Roth  IRAs  and  to 
Roth  IRA  conversions  (although 
transition  reUef  is  provided  for  1998 
conversions  effected  by  means  of  direct 


transfers  of  funds  between  IRAs).  The 
proposed  regulations  provide  that  the 
basis  of  property  distributed  from  a  Roth 
IRA  is  its  fair  market  value  as  of  the  date 
of  the  distribution  and  that  any  amount 
distributed  from  a  Roth  IRA  and 
contributed  to  a  retirement  plan  other 
than  a  Roth  IRA  is  not  a  rollover 
contribution  imder  section  408(d)(3)  or 
a  qualified  rollover  contribution  under 
section  408A(e).  The  proposed 
regulations  also  provide  that  a  transfer 
of  a  Roth  IRA  by  gift  would  constitute 
an  assignment  of  the  Roth  IRA,  with  the 
effect  that  the  assets  of  the  Roth  IRA 
would  be  deemed  to  be  distributed  to 
the  Roth  IRA  owner  and,  accordingly, 
treated  as  no  longer  held  in  a  Roth  IRA. 

Reporting  Requirements 

Proposed  1.408A-7  sets  out  the 
reporting  requirements  appUcable  to 
Roth  IRAs.  In  general.  Roth  IRA  trustees 
(including  custodians  and  issuers)  are 
subject  to  the  same  reporting 
requirements  that  apply  to  trustees  of 
traditional  IRAs.  However,  the 
instructions  to  appUcable  Federal  tax 
forms  modify  the  information  generally 
required  from  Roth  IRA  trustees  (as  well 
as  Roth  IRA  owners)  in  certain 
circumstances.  For  example, 
conversions  require  the  filing  of  a  Form 
1099-R  and  a  Form  8606.  The  proposed 
regulations  include  special  rules  for 
reporting  of  recharacterization 
transactions.  Trustees  are  permitted  to 
rely  on  reasonable  representations  of  a 
Roth  IRA  owner  or  distributee  in 
discharging  their  reporting  obligations. 

The  IRS  is  issuing  additional 
guidance  on  the  reporting  requirements 
appUcable  to  Roth  IRAs  and  on  other 
changes  in  the  laws  relating  to  IRAs. 
This  guidance  will  be  in  the  form  of  a 
notice  pubUshed  in  the  Internal 
Revenue  BuUetin. 

ReUance 

Taxpayers  may  rely  on  these  proposed 
regulations  for  guidance  pending  the 
issuance  of  final  regulations.  If,  and  to 
the  extent,  future  guidance  is  more 
restrictive  than  the  guidance  in  these 
proposed  regulations,  the  future 
guidance  wiU  be  appUed  without 
retroactive  effect. 

Proposed  Effective  Date 

These  regulations  are  appUcable  to 
taxable  years  beginning  on  or  after 
January  1, 1998,  the  effective  date  Cor 
section  408A. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
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regulatory  assessment  is  hot  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Further,  it  is  hereby 
certified,  pursuant  to  sections  603(a) 
and  605(b)  of  the  Regulatory  Flexibility 
Act,  that  the  collection  of  information  in 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  cost  of  the  collection  information  is 
insignificant  because  the  primary 
reporting  burden  is  on  the  individual 
and  not  the  small  entity.  Therefore  the 
collection  of  information  will  not  have 
a  substantial  economic  impact. 
Therefore,  a  regulatory  flexibility 
analysis  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  ruliemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its  ' 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  nas  been  scheduled 
for  Thursday,  December  10, 1998, 
beginning  at  10  a.m.  in  room  2615  of  the 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW,  Washington, 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
InTemal  Revenue  Building  lobby  more 
than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  and  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (preferably  a 
signed  original  and  eight  (8)  copies)  by 
Thursday,  November  19,  1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  the  proposed 
regulations  is  Cathy  A.  Vohs,  Office  of 
Associate  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations). 


However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U^.C  7805  *   *   * 

§  1.408A-1  also  issued  under  26  U.S.C. 
408A. 

§  1.408A-2  also  issued  under  26  U.S.C. 
408A. 

§  1.408A-3  also  issued  under  26  U.S.C. 
408A. 

§  1.408A-4  also  issued  under  26  U.S.C. 
408A. 

§  1.408A-5  also  issued  under  26  U.S.C. 
408A. 

§  1.408A-6  also  issued  under  26  U.S.C. 
408A. 

§  1.408A-7  also  issued  under  26  U.S.C 
408A. 

§  1.408A-8  also  issued  under  26  U.S.C. 
408A. 

§  1.408A-9  also  issued  under  26  U.S.C. 
408A.  *   *   * 

Par.  2.  An  undesignated 
centerheading  and  §§1.408A-0  through 
1.408A-9  are  added  to  read  as  follows: 

Roth  IRAs;  Questions  and  Answers 

§  1 .408A-0    Table  of  contents. 

This  table  of  contents  lists  the 
regulations  relating  to  Roth  IRAs  under 
section  408A  of  the  Internal  Revenue 
Code  as  follows: 

§  1 .408A-1    Roth  IRAs  in  general. 
§  1 .  408 A-2    Establishing  a  Roth  IRA. 
§  1.408A-3    Contributions  to  Roth 
IRAs. 

§  1 .  408 A-4    Converting  amounts  to 
Roth  IRAs. 

§1.408A-5    Recharacterized 
contributions. 
§1.408A-6    Distributions. 
§1.408A-7    Reporting. 
§1.408A-8    Definitions. 
§1.408A-9    Effective  date. 

§  1 .408A-1    Roth  IRAs  In  general. 

Q-1  What  is  a  Roth  IRA? 

A-1.  (a)  A  Roth  IRA  is  a  new  type  of 
individual  retirement  plan  that 
individuals  can  use,  begiiming  in  1998. 
Roth  IRAs  are  described  in  section 
408 A,  which  was  added  by  the 
Taxpayer  ReUef  Act  of  1997  (TRA  97), 
PubUc  Law  105-34  (111  Stat.  788). 

(b)  Roth  IRAs  are  treated  like 
traditional  IRAs  except  where  the 


Internal  Revenue  Code  specifies 
different  treatment.  For  example, 
aggregate  contributions  (other  than  by  a 
conversion  or  other  rollover)  to  all  an 
individual's  Roth  IRAs  are  not 
permitted  to  exceed  $2,000  for  a  taxable 
year.  Further,  income  earned  on  funds 
held  in  a  Roth  IRA  is  generally  not 
taxable.  Similarly,  the  rules  of  section 
408(e),  such  as  the  loss  of  exemption  of 
the  account  where  the  owner  engages  in 
a  prohibited  transaction,  apply  to  Roth 
IRAs  in  the  same  manner  as  to 
traditional  IRAs. 

Q-2.  What  are  the  significant 
differences  between  traditional  IRAs 
and  Roth  IRAs? 

A-2.  There  are  several  significant 
differences  between  traditional  IRAs 
and  Roth  IRAs  imder  the  Internal 
Revenue  Code.  For  example,  eligibility 
to  contribute  to  a  Roth  DIA  is  subject  to 
special  modified  AGI  (adjusted  gross 
income)  limits;  contributions  to  a  Roth 
IRA  are  never  deductible;  qualified 
distributions  from  a  Roth  IRA  are  not 
includible  in  gross  income;  the  required 
minimum  distribution  rules  under 
section  408(a)(6)  and  (b)(3)  (which 
generally  incorporate  the  provisions  of 
section  401(a)(9))  do  not  apply  to  a  Roth 
IRA  during  the  lifetime  of  the  owner; 
and  contributions  to  a  Roth  IRA  can  be 
made  after  the  owner  has  attained  age 
70V2. 

§1.408A-2    Establishing  a  Roth  IRA. 

Q-1.  Who  can  estabUsh  a  Roth  IRA? 

A-1.  Except  as  provided  in  A-3  of 
this  section,  only  an  individual  can 
establish  a  Roth  IRA.  In  addition,  in     . 
order  to  be  eligible  to  contribute  to  a 
Roth  IRA  for  a  particular  year,  an 
individual  must  satisfy  certain 
compensation  requirements  and 
adjusted  gross  income  limits  (see 
§  1.408A-3  A-3). 

Q-2.  How  is  a  Roth  IRA  established? 

A-2.  A  Roth  IRA  can  be  established 
with  any  bank,  insurance  company,  or 
other  person  authorized  in  accordance 
with  §  1.40&-2(e)  to  serve  as  a  trustee 
with  respect  to  IRAs.  The  doomient 
establishing  the  Roth  IRA  must  clearly 
designate  the  IRA  as  a  RothlRA,  and 
this  designation  cannpt  be  changed  at  a 
later  date.  Thus,  an  IRA  that  is 
designated  as  a  Roth  IRA  cannot  later  be 
treated  as  a  traditional  IRA.  However, 
see  §  1.408A-5  for  rules  for 
recharacterizing  certain  IRA 
contributions. 

Q-3.  Can  an  employer  or  an 
association  of  employees  establish  a 
Roth  IRA  to  hold  contributions  of 
employees  or  members? 

A-3.  Yes.  Piu-suant  to  section  408(c), 
an  employer  or  an  association  of 
employees  can  establish  a  trust  to  hold 
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contributions  of  employees  or  members 
made  imder  a  Roth  IRA.  Each 
employee's  or  member's  account  in  the 
trust  is  treated  as  a  separate  Roth  IRA 
that  is  subject  to  the  generally 
applicable  Roth  IRA  rules.  The 
employer  or  association  of  employees 
may  do  certain  acts  otherwise  required 
by  an  individual,  for  example, 
establishing  and  designating  a  trust  as  a 
Roth  IRA. 

Q-4.  What  is  the  effect  of  a  surviving 
spouse  of  a  Roth  IRA  owner  treating  an 
IRA  as  his  or  her  own? 

A-4.  If  the  surviving  spouse  of  a  Roth 
IRA  owner  treats  a  Roth  IRA  as  his  or 
her  own  as  of  a  date,  from  that  date 
forward,  the  Roth  IRA  is  treated  as 
though  it  were  established  for  the 
benefit  of  the  surviving  spouse  and  not 
the  original  Roth  IRA  owner.  Thus,  for 
example,  the  surviving  spouse  is  treated 
as  the  Roth  IRA  owner  for  purposes  of 
applying  the  minimum  distribution 
requirements  imder  section  408(a)(6) 
and  (b)(3).  Similarly,  the  surviving 
spouse  is  treated  as  the  Roth  IRA  owner 
rather  than  a  beneficiary  for  purposes  of 
determining  the  amount  of  any 
distribution  from  the  Roth  IRA  that  is 
includible  in  gross  income  and  whether 
the  distribution  is  subject  to  the  10- 
percent  additional  tax  under  section 
72(t). 

S1.408A-3    Contributions  to  Roth  IRAs. 

Q-1.  What  types  of  contributions  are 
permitted  to  be  made  to  a  Roth  IRA? 

A-1.  There  are  two  types  of 
contributions  that  are  permitted  to  be 
made  to  a  Roth  IRA:  regular 
contributions  and  qualified  rollover 
contributions  (including  conversion 
contributions).  The  term  regular 
contributions  means  contributions  other 
than  qualified  rollover  contributions. 

Q-2.  When  are  contributions 
permitted  to  be  made  to  a  Roth  IRA? 

A-2.  (a)  The  provisions  of  section 
408A  are  effective  for  taxable  years 
beginning  on  or  after  January  1, 1998. 
Thus,  the  first  taxable  year  for  which 
contributions  are  permitted  to  be  made 
to  a  Roth  IRA  by  an  individual  is  the 
individual's  taxable  year  beginning  in 
1998. 

(b)  Regular  contributions  for  a 
particular  taxable  year  must  generally  be 
contributed  by  the  due  date  (not 
including  extensions)  for  filing  a 
Federal  income  tax  return  for  that 
taxable  year.  (See  §  1.408A-5  regarding 
recharacterization  of  certain 
contributions.) 

Q-3.  What  is  the  maximum  aggregate 
amount  of  regular  contributions  an 
individual  is  eUgible  to  contribute  to  a 
Roth  IRA  for  a  taxable  year? 


A-3.  (a)  The  maximum  aggregate 
amount  that  an  individual  is  eUgible  to 
contribute  to  all  his  or  her  Roth  IRAs  as 
a  regular  contribution  for  a  taxable  year 
is  the  same  as  the  maximum  for 
traditional  IRAs:  $2,000  or,  if  less,  that 
individual's  compensation  for  the  year. 

(b)  For  Roth  IRAs,  the  maximum 
amount  described  in  paragraph  (a)  of 
this  A-3  is  phased  out  between  certain 
levels  of  modified  AGI.  For  an 
individual  who  is  not  married,  the 
dollar  amount  is  phased  out  ratably 
between  modified  AGI  of  $95,000  and 
$110,000;  for  a  married  individual  filing 
a  joint  return,  between  modified  AGI  of 
$150,000  and  $160,000;  and  for  a 
married  individual  filing  separately, 
between  modified  AGI  of  $0  and 
$10,000.  For  this  purpose,  a  married 
individual  who  has  lived  apart  from  his 
or  her  spouse  for  the  entire  taxable  year 
and  who  files  separately  is  treated  as  not 
married.  Under  section  408A(c)(3)(A),  in 
applying  the  phase-out,  the  maximum 
amount  is  rounded  up  to  the  next  higher 
multiple  of  $10  and  is  not  reduced 
below  $200  until  completely  phased 
out. 

(c)  If  an  individual  makes  regular 
contributions  to  both  traditional  IRAs 
and  Roth  IRAs  for  a  taxable  year,  the 
maximum  limit  for  the  Roth  IRA  is  the 
lesser  of— 

(1)  The  amount  described  in 
paragraph  (a)  of  this  A-3  reduced  by  the 
amount  contributed  to  traditional  IRAs 
for  the  taxable  year;  and 

(2)  The  amount  described  in 
paragraph  (b)  of  this  A-3.  Employer 
contributions,  including  elective 
deferrals,  made  under  a  SEP  or  SIMPLE 
IRA  Plan  on  behalf  of  an  individual 
(including  a  self-employed  individual) 
do  not  reduce  the  amount  of  the 
individual's  maximum  regular 
contribution. 

(d)  The  rules  in  this  A-3  are 
illustrated  by  the  following  examples: 

Example  1.  In  1998,  unmarried,  calendar- 
year  taxpayer  B,  age  60,  has  modified  AGI  of 
$40,000  and  compensation  of  $5,000.  For 
1998,  B  can  contribute  a  maximum  of  $2,000 
to  a  traditional  IRA,  a  Roth  IRA  or  a 
combination  of  traditional  and  Roth  IRAs. 

Example  2.  The  &cts  are  the  same  as  in 
Example  1.  However,  assume  that  B  violates 
the  maximum  regular  contribution  limit  by 
contributing  S2.000  to  a  traditional  IRA  and 
$2,000  to  a  Roth  IRA  for  1998.  The  $2,000  to 
B's  Roth  IRA  would  be  an  excess 
contribution  to  B's  Roth  IRA  for  1998  because 
an  individual's  contributions  are  applied  first 
to  a  traditional  IRA,  then  to  a  Roth  IRA. 

Example  3.  The  facts  are  the  same  as  in 
Example  1,  except  that  B's  compensation  is 
$900.  The  maximum  amount  B  can 
contribute  to  either  a  traditional  IRA  or  a 
Roth  (or  a  combination  of  the  two)  for  1998 
isS900. 


Example  4.  In  1998,  unmarried,  calendar- 
year  taxpayer  C.  age  60,  has  modified  AGI  of 
$100,000  and  compensation  of  $5,000.  For 
1998,  C  contributes  $800  to  a  U^ditional  IRA 
and  $1,200  to  a  Roth  IRA.  Because  C's  $1,200 
Roth  IRA  contribution  does  not  exceed  the 
phased-out  maximum  Roth  IRA  contribution 
of  $1,340  and  because  C's  total  IRA 
contributions  do  not  exceed  $2,000,  C's  Roth 
IRA  contribution  does  not  exceed  the 
maximum  permissible  contribution. 

Q-4.  How  is  compensation  defined 
for  purposes  of  the  Roth  IRA 
contribution  limit? 

A— 4.  For  purposes  of  the  contribution 
limit  described  in  A-3  of  this  section, 
an  individual's  compensation  is  the 
same  as  that  used  to  determine  the 
maximum  contribution  an  individual 
can  make  to  a  traditional  IRA.  This 
amount  is  defined  in  section  219(0(1)  to 
include  wages,  commissions, 
professional  fees,  tips,  and  other 
amounts  received  for  personal  services, 
as  well  as  taxable  alimony  and  separate 
maintenance  payments  received  under  a 
decree  of  divorce  or  separate 
maintenance.  Compensation  also 
includes  earned  income  as  defined  in 
section  401(c)(2),  but  does  not  include 
any  amount  received  as  a  pension  or 
annuity  or  as  deferred  compensation.  In 
addition,  under  section  219(c),  a 
married  individual  filing  a  joint  return 
is  permitted  to  make  an  IRA 
contribution  by  treating  his  or  her 
spouse's  higher  compensation  as  his  or 
her  own,  but  only  to  the  extent  that  the 
spouse's  compensation  is  not  being  used 
for  purposes  of  the  spouse  making  a 
contribution  to  a  Roth  IRA  or  a 
deductible  contribution  to  a  traditional 
IRA. 

Q-5.  What  is  the  significance  of 
modified  AGI  and  how  is  it  determined? 

A-5.  Modified  AGI  is  used  for 
purposes  of  the  phase-out  rules 
described  in  A-3  of  this  section  and  for 
purposes  of  the  $100,000  modified  AGI 
limitation  described  in  §  1.408A'^  A- 
2(a)  (relating  to  eligibihty  for 
conversion).  As  defined  in  section 
408A(c)(3)(C)(i),  modified  AGI  is  the 
same  as  adjusted  gross  income  under 
section  219(g)(3)(A)  (used  to  determine 
the  amount  of  deductible  contributions 
that  can  be  made  to  a  traditional  IRA  by 
an  individual  who  is  an  active 
participant  in  an  employer-sponsored 
retirement  plan),  except  that  any 
conversion  is  disregarded  in 
determining  modified  AGI.  For 
example,  the  deduction  for 
contributions  to  an  IRA  is  not  taken  into 
account  for  purposes  of  determining 
adjusted  gross  income  under  section  219 
and  thus  does  not  apply  in  determining 
modified  AGI  for  Roth  IRA  purposes. 

Q-6.  Is  a  required  minimum 
distribution  from  an  IRA  for  a  year 
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included  in  income  for  purposes  of 
determining  modified  AGI? 

A-6.  (a)  Yes.  For  taxable  years 
beginning  before  January  1,  2005,  any 
required  minimum  distribution  from  an 
IRA  under  section  408(a)(6)  and  (b)(3) 
(which  generally  incorporate  the 
provisions  of  section  401(a)(9))  is 
included  in  income  for  purposes  of 
determining  modified  AGI. 

(b)  For  taxable  years  beginning  after 
December  31.  2004,  and  solely  for 
purposes  of  the  $100,000  limitation 
applicable  to  conversions,  modified  AGI 
does  not  include  any  required  minimum 
distributions  from  an  IRA  under  section 
408(a)(6)  and  (b)(3). 

Q-7.  Does  an  excise  tax  apply  if  an 
individual  exceeds  the  aggregate  regular 
contribution  limits  for  Roth  IRAs? 

A-7.  Yes.  Section  4973  imposes  an 
annual  6-percent  excise  tax  on  aggregate 
amounts  contributed  to  Roth  IRAs  that 
exceed  the  maximum  contribution 
limits  described  in  A-3  of  this  section. 
Any  contribution  that  is  distributed, 
together  with  net  income,  fit)m  a  Roth 
IRA  on  or  before  the  tax  return  due  date 
(plus  extensions)  for  the  taxable  year  of 
the  contribution  is  treated  as  not 
contributed.  Net  income  described  in 
the  previous  sentence  is  includible  in 
gross  income  for  the  taxable  year  in 
which  the  contribution  is  made.  Section 
4973  applies  separately  to  an 
individual's  Roth  IRAs  and  other  IRAs. 

§  1 .408A-4    Converting  amounts  to  Rottt 
IRAs. 

Q-1.  Can  an  individual  convert  an 
amount  in  his  or  her  traditional  IRA  to 
a  Roth  IRA? 

A-1 .  (a)  Yes.  An  amount  in  a 
traditional  IRA  may  be  converted  to  an 
amount  in  a  Roth  IRA  if  two 
requirements  are  satisfied.  First,  the  IRA 
owner  must  satisfy  the  modified  AGI 
limitation  described  in  A-2(a)  of  this 
section  and,  if  married,  the  joint  filing 
requirement  described  in  A-2(b)  of  this 
section.  Second,  the  amount  contributed 
to  the  Roth  IRA  must  satisfy  the 
definition  of  a  qualified  rollover 
contribution  in  section  408A(e)  (i.e.,  it 
must  satisfy  the  requirements  for  a 
rollover  contribution  as  defined  in 
section  408(d)(3),  except  that  the  one- 
rollover- per-year  limitation  in  section 
408(d)(3)(B)  does  not  apply). 

(b)  An  amount  can  be  converted  by 
any  of  three  methods — 

(1)  An  amount  distributed  from  a 
traditional  IRA  is  contributed  (rolled 
over)  to  a  Roth  IRA  within  60  days  after 
the  distribution: 

(2)  An  amount  in  a  traditional  IRA  is 
transferred  in  a  trustee-to-trustee 
transfer  from  the  trustee  of  the 


traditional  IRA  to  the  trustee  of  the  Roth 
IRA;  or 

(3)  An  amount  in  a  traditional  IRA  is 
transferred  to  a  Roth  IRA  maintained  by 
the  same  trustee. 

(c)  Any  converted  amount  is  treated 
as  a  distribution  from  the  traditional 
IRA  and  a  qualified  rollover 
contribution  to  the  Roth  IRA  for 
purposes  of  section  408  and  section 
408A,  even  if  the  conversion  is 
accomplished  by  means  of  a  trustee-to- 
trustee  transfer  or  a  transfer  between 
IRAs  of  the  same  trustee. 

Q-2.  What  are  the  modified  AGI 
limitation  and  joint  filing  requirements 
for  conversions? 

A-2.  (a)  An  individual  with  modified 
AGI  in  excess  of  $100,000  for  a  taxable 
year  is  not  permitted  to  convert  an 
amount  to  a  Roth  IRA  during  that 
taxable  year.  This  $100,000  Umitation 
applies  to  the  taxable  year  that  the  funds 
are  paid  from  the  traditional  IRA,  rather 
than  the  year  they  are  contributed  to  the 
Roth  IRA. 

(b)  If  the  individual  is  married,  he  or 
she  is  permitted  to  convert  an  amount 
to  a  Roth  IRA  during  a  taxable  year  only 
if  the  individual  and  the  individual's 
spouse  file  a  joint  return  for  the  taxable 
year  that  the  funds  are  paid  from  the 
traditional  IRA.  In  this  case,  the 
modified  AGI  subject  to  the  $100,000 
hmit  is  the  modified  AGI  derived  from 
the  joint  return  using  the  couple's 
combined  income.  The  only  exception 
to  this  joint  filing  requirement  is  for  an 
individual  who  has  lived  apart  from  his 
or  her  spouse  for  the  entire  taxable  year. 
If  the  married  individual  has  lived  apart 
from  his  or  her  spouse  for  the  entire 
taxable  year,  then  such  individual  can 
treat  himself  or  herself  as  not  married 
for  purposes  of  this  paragraph,  file  a 
separate  return  and  be  subject  to  the 
$100,000  limit  on  his  or  her  separate 
modified  AGI.  In  all  other  cases,  a 
married  individual  filing  a  separate 
return  is  not  permitted  to  convert  an 
amount  to  a  Roth  IRA,  regardless  of  the 
individual's  modified  AGI. 

Q-3.  Is  a  remedy  available  to  an 
individual  who,  intending  to  make  a 
conversion,  contributes  amounts  from  a 
traditional  IRA  to  a  Roth  IRA,  but  who 
is  ineligible  to  make  a  conversion  (a 
failed  conversion)? 

A-3.  (a)  Yes.  See  §  1.408A-5  for  rules 
permitting  a  failed  conversion  amount 
to  be  recharacterized  as  a  contribution 
to  a  traditional  HIA.  If  the  requirements 
in  §  1.408A-5  are  satisfied,  the  failed 
conversion  amount  will  be  treated  as 
having  been  contributed  to  the 
traditional  IRA  and  not  to  the  Roth  IRA. 

(b)  If  the  contribution  is  not 
recharacterized  in  accordance  with 
§  1.408A-5,  the  contribution  will  be 


treated  as  a  regular  contribution  to  the 
Roth  IRA  and,  thus,  an  excess 
contribution  subject  to  the  excise  tax 
imder  section  4973  to  the  extent  that  it 
exceeds  the  individual's  regular 
contribution  limit.  Additionally,  the 
distribution  from  the  traditional  IRA 
vwU  not  be  eligible  for  the  ^-year  spread 
and  will  be  subject  to  the  additional  tax 
under  section  72(t)  (imless  an  exception 
imder  that  section  applies). 

Q-4.  Do  any  special  rules  apply  to  a 
conversion  of  an  amount  in  an 
individual's  SEP  IRA  or  SIMPLE  IRA  to 
a  Roth  IRA? 

A-4.  (a)  An  amoimt  in  an  individual's 
SEP  IRA  can  be  converted  to  a  Roth  IRA 
on  the  same  terms  as  an  amount  in  any 
other  traditional  IRA. 

(b)  An  amount  in  an  individual's 
SIMPLE  IRA  can  be  converted  to  a  Roth 
IRA  on  the  same  terms  as  a  conversion 
(torn  a  traditional  IRA,  except  that  an 
amount  distributed  from  a  SIMPLE  IRA 
diuing  the  2-year  period  described  in 
section  72(t)(6),  which  begins  on  the 
date  that  the  individual  first 
participated  in  any  SIMPLE  IRA  Plan 
maintained  by  the  individual's 
employer,  cannot  be  converted  to  a  Roth 
IRA.  Pursuant  to  section  408(d)(3)(G),  a 
distribution  of  an  amount  from  an 
individual's  SIMPLE  IRA  during  this  2- 
year  period  is  not  eligible  to  be  rolled 
over  into  an  IRA  that  is  not  a  SIMPLE 
IRA  and  thus  cannot  be  a  qualified 
rollover  contribution.  This  2-year  period 
of  section  408(d)(3)(G)  applies 
separately  to  the  contributions  of  each 
of  an  individual's  employers 
maintaining  a  SIMPLE  IRA  Plan. 

(c)  Once  an  amoimt  in  a  SEP  IRA  or 
SIMPLE  IRA  has  been  converted  to  a 
Roth  IRA,  it  is  treated  as  a  contribution 
to  a  Roth  IRA  for  all  purposes.  Future 
contributions  under  the  SEP  or  \mder 
the  SIMPLE  IRA  Plan  may  not  be  made 
to  the  Roth  IRA. 

Q-5.  Can  amoimts  in  other  kinds  of 
retirement  plans  be  converted  to  a  Roth 
IRA? 

A-5.  No.  Only  amounts  in  another 
IRA  can  be  converted  to  a  Roth  IRA.  For 
example,  amoimts  in  a  qualified  plan  or 
annuity  plan  described  in  section  401(a) 
or  403(a)  cannot  be  converted  directly  to 
a  Roth  IRA.  Also,  amounts  held  in  an 
annuity  contract  or  account  described  in 
section  403(b)  caimot  be  converted 
directly  to  a  Roth  IRA. 

Q-6.  Can  an  individual  who  has 
attained  at  least  age  70V2  by  the  end  of 
a  calendar  year  convert  an  amount 
distributed  from  a  traditional  IRA 
during  that  year  to  a  Roth  IRA  before 
receiving  his  or  her  required  minimum 
distribution  with  respect  to  the 
traditional  IRA  for  the  year  of  the 
conversion? 
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A-6.  (a)  No.  In  order  to  be  eligible  for 
a  ccmversion,  an  amount  first  must  be 
eligible  to  be  rolled  over.  Section 
408(d)(3)  prohibits  the  rollover  of  a 
required  minimum  distribution.  If  a 
minimum  distribution  is  required  for  a 
year  with  respect  to  an  IRA.  the  first 
dollars  distributed  during  that  year  are 
treated  as  consisting  of  the  required 
minimum  distribution  until  an  amount 
equal  to  the  required  minimum 
distribution  for  that  year  has  been 
distributed. 

(b)  As  provided  in  A-l(c)  of  this 
section,  any  amount  converted  is  treated 
as  a  distribution  from  a  traditional  IRA 
and  a  rollcver  omtribution  to  a  Roth 
IRA  and  not  as  a  tmstee-to-trustee 
transfer  for  purposes  of  section  408  and 
section  408A.  Thus,  in  a  year  for  which 
a  minimum  distribution  is  required 
(including  the  calendar  year  in  which 
the  individual  attains  age  70^/z),  an 
individual  may  not  convert  the  assets  of 
an  IRA  (or  any  portion  of  those  assets) 
to  a  Roth  IRA  to  the  extent  that  the 
required  minimum  distribution  for  the 
traditional  IRA  for  the  year  has  not  been 
distributed. 

(c)  If  a  required  minimum  distribution 
is  contributed  to  a  Roth  IRA,  it  is  treated 
as  having  been  distributed,  subject  to 
the  normal  rules  under  section  408(d)(1) 
and  (2).  and  then  contributed  as  a 
regular  contribution  to  a  Roth  IRA.  The 
amoimt  of  the  required  iriinimnn^ 
distribution  is  not  a  conversion 
contribution. 

Q-7.  What  are  the  tax  consequences 
when  an  amoimt  is  converted  to  a  Roth 
IRA? 

A-7.  (a)  Any  amount  that  is  converted 
to  a  Roth  IRA  is  includible  in  gross 
income  as  a  distribution  according  to 
the  rules  of  section  408(d)(1)  and  (2)  for 
the  taxable  year  in  which  the  amoimt  is 
distributed  or  transferred  from  the 
traditional  IRA.  Thus,  any  portion  of  the 
distribution  or  transfer  that  is  treated  as 
a  return  of  basis  under  section  408(d)(1) 
and  (2)  is  not  includible  in  gross  income 
as  a  result  of  the  conversion. 

(b)  The  10-percent  additional  tax 
under  section  72(t)  generally  does  not 
apply  to  the  taxable  conversion  amount. 
But  see  §  1.408A-6  A-5  for 
circumstances  under  which  the  taxable 
conversion  amoimt  would  be  subject  to 
the  additional  tax  under  section  72(t). 

(c)  Pursuant  to  section  408A(e),  a 
conversion  is  not  treated  as  a  rollover 
for  purposes  of  the  one-rollover-per-year 
rule  of  section  408(d)(3)(B). 

Q-8.  Is  there  an  exception  to  the 
income-inclusion  rule  described  in  A-7 
of  this  section  for  1998  conversions? 

A-8.  Yes.  In  the  case  of  a  distribution 
(including  a  trustee-to-trustee  transfer) 
from  a  traditional  IRA  on  or  before 


December  31, 1998,  that  is  converted  to 
a  Roth  IRA,  instead  of  having  the  entire 
taxable  conversion  amount  includible  in 
income  in  1998,  an  individual  includes 
in  gross  income  for  1998  only  one 
quarter  of  that  amount  and  one  quarter 
of  that  amount  for  each  of  the  next  3 
years.  This  4-year  spread  also  applies  if 
the  conversion  amount  was  distributed 
in  1998  and  contributed  to  the  Roth  IRA 
within  60  days,  b«tt  after  December  31. 
1998.  However,  see  §  1.408A-6  A-€  for 
special  rules  requiring  acceleration  of 
inclusion  if  an  amount  subject  to  the  4- 
year  spread  is  distributed  from  the  Roth 
IRA  before  2001. 

Q-Q.  Is  the  taxable  conversion  amount 
included  in  income  for  all  purposes? 

A-9.  Except  as  provided  below,  any 
taxable  conversion  amount  includible  ih 
gross  income  for  a  year  as  a  result  of  the 
conversion  (regardless  of  whether  the 
individual  is  using  a  4-year  spread)  is 
included  in  income  for  all  purposes, 
llius,  for  example,  it  is  counted  for 
purposes  of  determining  the  taxable 
portion  of  social  security  payments 
under  section  86  and  for  purposes  of 
determining  the  phase-out  of  the 
$25,000  exemption  under  section  469(i) 
relating  to  the  disallowance  of  passive 
activity  losses  from  rental  real  estate 
activities.  However,  as  provided  in 
§  1.408A-3  A-5,  the  taxable  conversion 
amount  (and  any  resulting  change  in 
other  elements  of  adjusted  gross 
income)  is  disregarded  for  purposes  of 
determining  modified  AGI  for  section 
408A. 

Q-10.  Can  an  individual  who  makes 
a  1998  conversion  elect  not  to  have  the 
4-year  spread  apply  and  instead  have 
the  full  taxable  conversion  amount 
includible  in  gross  income  for  1998? 

A-10.  Yes.  Instead  of  having  the 
taxable  conversion  amount  for  a  1998 
conversion  included  over  4  years  as 
provided  under  A-8  of  this  section,  an 
individual  can  elect  to  include  the  full 
taxable  conversion  amount  in  income 
for  1998.  The  election  is  made  on  Form 
8606  and  cannot  be  made  or  changed 
after  the  due  date  (including  extensions) 
for  filing  the  1998  Federal  income  tax 
return. 

Q-11.  What  happens  when  an 
individual  who  is  using  the  4-year 
spread  dies  before  the  frill  taxable 
conversion  amount  has  been  included 
in  gross  income? 

A-11.  (a)  If  an  individual  who  is 
using  the  4-year  spread  described  in  A- 
8  of  this  section  dies  before  the  full 
taxable  conversion  amount  has  been 
included  in  gross  income,  then  the 
remainder  must  be  included  in  the 
individual's  gross  income  for  the  taxable 
year  that  includes  the  date  of  death. 


(b)  However,  if  the  sole  beneficiary  of 
all  the  decedent's  Roth  IRAs  is  the 
decedent's  spouse,  then  the  spouse  can 
elect  to  continue  the  4-year  spread. 
Thus,  the  spouse  can  elect  to  include  in 
gross  income  the  same  amount  that  the 
decedent  would  have  included  in  each 
of  the  remaining  years  of  the  4-year 
period.  Where  the  spouse  makes  such 
an  election,  the  amount  includible 
under  the  4-year  spread  for  the  taxable 
year  that  includes  the  date  of  the 
decedent's  death  remains  includible  in 
the  decedent's  gross  income  and  is 
reported  on  the  decedent's  final  Federal 
income  tax  return.  The  election  is  made 
on  either  Form  8606  or  Form  1040,  in 
accordance  with  the  instructions  to  the 
appUcable  form,  for  the  taxable  year  that 
includes  the  decedent's  date  of  death 
and  cannot  be  changed  after  the  due 
date  (including  extensions)  for  filing  the 
Federal  income  tax  return  for  the 
spouse's  taxable  year  that  includes  the 
decedent's  date  of  death. 

Q-1 2.  Can  an  individual  convert  a 
traditional  IRA  to  a  Roth  IRA  if  he  or 
she  is  receiving  substantially  equal 
periodic  payments  within  the  meaning 
of  section  72(t)(2)(A)(iv)  from  that 
traditional  IRA? 

A.  Yes.  Not  only  is  the  conversion 
amount  itself  not  subject  to  the  early 
distribution  tax  under  section  72(t),  but 
the  conversion  amount  is  also  not 
treated  as  a  distribution  for  purposes  of 
determining  whether  a  modification 
within  the  meaning  of  section 
72(t)(4)(A)  has  occurred.  However,  if  the 
original  series  of  substantially  equal 
periodic  payments  does  not  continue  to 
be  distributed  in  substantially  equal 
periodic  payments  from  the  Roth  IRA 
after  the  conversion,  the  series  of 
payments  will  have  been  modified  and. 
if  this  modification  occurs  within  5 
years  of  the  first  payment  or  prior  to  the 
individual  becoming  disabled  or 
attaining  age  59Vi.  the  taxpayer  will  be 
subject  to  the  recapture  tax  of  section 
72(t)(4)(A). 

Q-13.  Can  a  1997  distribution  from  a 
traditional  IRA  be  converted  to  a  Roth 
IRA  in  1998? 

A-13.  No.  An  amount  distributed 
from  a  traditional  IRA  in  1997  that  is 
contributed  to  a  Roth  IRA  in  1998 
would  not  be  a  conversion  contribution. 
See  A-3  of  this  section  regarding  the 
remedy  for  a  failed  conversion. 

f1.40eA-6    Recharactsrited  conlrttMitkMis. 

Q-1.  Can  an  IRA  owner  recharacterize 
certain  contributions  (i.e.,  treat  a 
contribution  made  to  one  type  of  IRA  as 
made  to  a  diflierent  type  of  IRA)  for  a 
taxable  year? 

A-1.  (a)  Yes.  In  accordance  with 
section  408A(d)(6),  except  as  otherwise 
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provided  in  this  section,  if  an  individual 
makes  a  contribution  to  an  IRA  (the 
FIRST  IRA)  for  a  taxable  year  and  then 
transfers  the  contribution  (or  a  portion 
of  the  contribution)  in  a  trustee-to- 
tnistee  transfer  from  the  trustee  of  the 
FIRST  IRA  to  the  trustee  of  another  IRA 
(the  SECOND  IRA),  the  individual  can 
elect  to  treat  the  contribution  as  having 
been  made  to  the  SECOND  IRA,  instead 
of  to  the  FIRST  IRA,  for  Federal  tax 
piuposes.  A  transfer  between  the  FIRST 
IRA  and  the  SECOND  IRA  will  not  fail 
to  be  a  trustee-to-trustee  transfer  merely 
because  both  IRAs  are  maintained  by 
the  same  trustee. 

(b)  This  recharacterization  election 
can  be  made  only  if  the  trustee-to- 
trustee  transfer  from  the  FIRST  IRA  to 
the  SECOND  IRA  is  made  on  or  before 
the  due  date  (including  extensions)  for 
filing  the  individual's  Federal  income 
tax  return  for  the  taxable  year  for  which 
the  contribution  was  made  to  the  FIRST 
IRA.  For  purposes  of  this  section,  a 
conversion  that  is  accomphshed 
through  a  rollover  of  a  distribution  from 
a  traditional  IRA  in  a  taxable  year  that, 
within  60  days  after  the  distribution,  is 
contributed  to  a  Roth  IRA  in  the  next 
taxable  year  is  treated  as  a  contribution 
for  the  earlier  taxable  year. 

Q-2.  What  is  the  proper  treatment  of 
the  net  income  attributable  to  the 
contribution  that  is  being 
recharacterized? 

A-2.  (a)  The  net  income  attributable 
to  the  contribution  that  is  being 
recharacterized  must  be  transferred  to 
the  SECOND  IRA  along  vdth  the 
contribution. 

(b)  If  the  amount  of  the  contribution 
being  recharacterized  was  contributed  to 
a  separate  IRA  and  no  distributions  or 
additional  contributions  have  been 
made  from  or  to  that  IRA  at  any  time, 
then  the  contribution  is  recharacterized 
by  the  trustee  of  the  FIRST  IRA 
transferring  the  entire  account  balance 
of  the  FIRST  IRA  to  the  trustee  of  the 
SECOND  IRA.  hi  this  case,  the  net 
income  (or  loss)  attributable  to  the 
contribution  being  recharacterized  is  the 
difference  between  the  amount  of  the 
original  contribution  and  the  amoimt 
transferred. 

(c)  If  paragraph  (b)  of  this  A-2  does 
not  apply,  then  the  net  income 
attributable  to  the  contribution  is 
calculated  in  the  manner  prescribed  by 
§1.408-4(c)(2)(ii). 

Q-3.  What  is  the  effect  of 
recharacterizing  a  contribution  made  to 
the  FIRST  IRA  as  a  contribution  made 
to  the  SECOND  IRA? 

A-3.  The  contribution  that  is  being 
recharacterized  as  a  contribution  to  the 
SECOND  IRA  is  treated  as  having  been 
originally  contributed  to  the  SECOND 


IRA  on  the  same  date  and  (in  the  case 
of  a  regular  contribution)  for  the  same 
taxable  year  that  the  contribution  was 
made  to  the  FIRST  IRA.  Thus,  for 
example,  no  deduction  would  be 
allowed  for  a  contribution  to  the  FIRST 
IRA,  and  any  net  income  transferred 
with  the  recharacterized  contribution  is 
treated  as  earned  in  the  SECOND  IRA, 
and  not  the  FIRST  IRA. 

Q-4.  Can  an  amount  contributed  to  an 
IRA  in  a  tax-free  transfer  be 
recharacterized  under  A-1  of  this 
section? 

A-4.  No.  If  an  amoimt  is  contributed 
to  the  FIRST  IRA  in  a  tax-free  transfer, 
the  amoimt  caimot  be  recharacterized  as 
a  contribution  to  the  SECOND  IRA 
under  A-1  of  this  section.  However,  if 
an  amount  is  erroneously  rolled  over  or 
transferred  from  a  traditional  IRA  to  a 
SIMPLE  IRA,  the  contribution  can 
subsequently  be  recharacterized  as  a 
contribution  to  another  traditional  IRA. 

Q-5.  Can  an  amount  contributed  by 
an  employer  under  a  SIMPLE  IRA  Plan 
or  a  SEP  be  recharacterized  under  A-1 
of  this  section? 

A-5.  No.  Employer  contributions 
(including  elective  deferrals)  under  a 
SIMPLE  IRA  Plan  or  a"  SEP  cannot  be 
recharacterized  as  contributions  to 
another  IRA  under  A-1  of  this  section. 

Q-6.  How  does  a  taxpayer  make  the 
election  to  recharacterize  a  contribution 
to  an  IRA  for  a  taxable  year? 

A-6.  (a)  An  individual  makes  the 
election  described  in  this  section  by 
notifying,  on  or  before  the  date  of  the 
transfer,  both  the  trustee  of  the  FIRST 
IRA  and  the  trustee  of  the  SECOND  IRA, 
that  the  individual  has  elected  to  treat 
the  contribution  as  having  been  made  to 
the  SECOND  IRA,  instead  of  the  FIRST 
IRA,  for  Federal  tax  purposes.  The 
notification  of  the  election  must  include 
the  following  information:  the  type  and 
amount  of  the  contribution  to  the  FIRST 
IRA  that  is  to  be  recharacterized;  the 
date  on  which  the  contribution  was 
made  to  the  FIRST  IRA  and  the  year  for 
which  it  was  made;  a  direction  to  the 
trustee  of  the  FIRST  IRA  to  transfer,  in 
a  trustee-to-trustee  transfer,  the  amount 
of  the  contribution  and  net  income 
allocable  to  the  contribution  to  the 
trustee  of  the  SECOND  IRA;  and  the 
name  of  the  trustee  of  the  FIRST  IRA 
and  the  trustee  of  the  SECOND  IRA  and 
any  additional  information  needed  to 
make  the  transfer. 

(b)  The  election  and  the  trustee-to- 
trustee  transfer  must  occur  on  or  before 
the  due  date  (including  extensions)  for 
filing  the  individual's  Federal  income 
tax  return  for  the  taxable  year  for  which 
the  recharacterized  contribution  was 
made  to  the  FIRST  IRA,  and  the  election 
cannot  be  revoked  after  the  transfer.  An 


individual  who  makes  this  election 
must  report  the  recharacterization,  and 
must  treat  the  contribution  as  having 
been  made  to  the  SECOND  IRA,  instead 
of  the  FIRST  IRA,  on  the  individual's 
Federal  income  tax  return  for  the 
taxable  year  described  in  the  preceding 
sentence  in  accordance  with  the 
applicable  Federal  tax  forms  and 
instructions. 

Q-7.  If  an  amount  is  initially 
contributed  to  an  IRA  for  a  taxable  year, 
then  is  moved  (with  net  income 
attributable  to  the  contribution)  in  a  tax- 
free  transfer  to  another  IRA  (the  FIRST 
IRA  for  purposes  of  A-1  of  this  section), 
can  the  tax-free  transfer  be  disregarded, 
so  that  the  initial  contribution  that  is 
transferred  from  the  FIRST  IRA  to  the 
SECOND  IRA  is  treated  as  a 
recharacterization  of  that  initial 
contribution? 

A-7.  Yes.  In  applying  section 
408A(d)(6),  tax-free  transfers  between 
IRAs  are  disregarded.  Thus,  if  a 
contribution  to  an  IRA  for  a  year  is 
followed  by  one  or  more  tax-ft«e 
transfers  between  IRAs  prior  to  the 
recharacterization,  then  for  purposes  of 
section  408A(d)(6),  the  contribution  is 
treated  as  if  it  remained  in  the  initial 
IRA.  Consequently,  an  individual  may 
elect  to  recharacterize  an  initial 
contribution  made  to  the  initial  IRA  that 
was  involved  in  a  series  of  tax-fr«e 
transfers  by  making  a  trustee-to-trustee 
transfer  from  the  last  IRA  in  the  series 
to  the  SECOND  IRA.  In  this  case  the 
contribution  to  the  SECOND  IRA  is 
treated  as  made  on  the  same  date  (and 
for  the  same  taxable  year)  as  the  date  the 
contribution  being  recharacterized  was 
made  to  the  initial  IRA. 

Q-8.  If  a  contribution  is 
recharacterized,  is  the  recharacterization 
treated  as  a  rollover  for  purposes  of  the 
one-roUover-per-year  Umitation  of 
section  408(d)(3)(B)? 

A-8.  No,  recharacterizing  a 
contribution  under  A-1  of  this  section 
is  never  treated  as  a  rollover  for  purpose 
of  the  one-roUover-per-year  limitation  of 
section  408(d)(3)(B),  even  if  the 
contribution  would  have  been  treated  as 
a  rollover  contribution  by  the  SECOND 
IRA  if  it  had  been  made  directly  to  the 
SECOND  IRA,  rather  than  as  a  result  of 
a  recharacterization  of  a  contribution  to 
the  FIRST  IRA. 

Q-9.  Are  there  examples  to  illustrate 
the  rules  in  this  section? 

A-9.  The  rules  in  this  section  are 
illustrated  by  the  following  examples: 

Example  1.  In  1998,  Individual  C  converts 
the  entire  amount  in  his  traditional  IRA  to  a 
Roth  IRA.  Individual  C  thereafter  determines 
that  his  modified  AGI  for  1998  exceeded 
$100,000  so  that  he  was  ineligible  to  have 
made  a  conversion  in  that  year.  Accordingly, 
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prior  to  the  due  date  (plus  extensions)  for 
filing  the  individual's  Federal  income  tax 
return  for  1998,  he  decides  to  recharacterize 
the  conversion  contribution.  He  instructs  the 
trustee  of  the  Roth  IRA  (FIRST  IRA)  to 
transfer  in  a  trustee-to-trustee  transfer  the 
amount  of  the  contribution,  plus  net  income, 
to  the  trustee  of  a  new  traditional  IRA 
(SECXDND  IRA).  The  individual  notifies  the 
trustee  of  the  FIRST  IRA  and  the  trustee  of 
the  SECOND  IRA  that  he  is  recharacterizing 
his  IRA  contribution  (and  provides  the  other 
information  described  in  A-6  of  this  section). 
On  the  individual's  Federal  income  tax 
return  for  1998,  he  treats  the  original  amount 
of  the  conversion  as  having  been  contributed 
to  the  SECOND  IRA  and  not  the  Roth  IRA. 
As  a  result,  for  Federal  tax  purposes,  the 
contribution  is  treated  as  having  been  made 
to  the  SECOND  IRA  and  not  to  the  Roth  IRA. 
The  result  would  be  the  same  if  the 
conversion  amount  had  been  transferred  in  a 
tax-free  transfer  to  another  Roth  IRA  prior  to 
the  recharacterization. 

Example  2.  In  1998,  an  individual  makes 
a  $2,000  regular  contribution  for  1998  to  his 
traditional  IRA  (FIRST  IRA).  Prior  to  the  due 
date  (plus  extensions)  for  filing  the 
individual's  Federal  income  tax  return  for 
1998,  he  decides  that  he  would  prefer  to 
contribute  to  a  Roth  IRA  instead.  The 
individual  instructs  the  trustee  of  the  FIRST 
IRA  to  transfer  in  a  trustee-to-trustee  transfer 
the  amount  of  the  contribution,  plus 
attributable  net  income,  to  the  trustee  of  a 
Roth  IRA  (SECOND  IRA).  The  individual 
notifies  the  trustee  of  the  FIRST  IRA  and  the 
trustee  of  the  SECOND  IRA  that  he  is 
recharacterizing  his  $2,000  contribution  for 
1998  (and  provides  the  other  information 
described  in  A-6  of  this  section).  On  the 
individual's  Federal  income  tax  return  for 
1998,  he  treats  the  $2,000  as  having  been 
contributed  to  the  Roth  IRA  for  1998  and  not 
to  the  traditional  IRA.  As  a  result,  for  Federal 
tax  purposes,  the  contribution  is  treated  as 
having  been  made  to  the  Roth  IRA  for  1998 
and  not  to  the  traditional  IRA.  The  result 
would  be  the  same  if  the  conversion  amount 
had  been  transferred  in  a  tax-free  transfer  to 
another  traditional  IRA  prior  to  the 
recharacterization. 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  the  $2,000  regular 
contribution  is  initially  made  to  a  Roth  IRA 
and  the  recharacterizing  transfer  is  made  to 
a  traditional  IRA.  On  the  individual's  Federal 
income  tax  return  for  1998,  he  treats  the 
$2,000  as  having  been  contributed  to  the 
traditional  IRA  for  1998  and  not  the  Roth 
IRA.  As  a  result,  for  Federal  tax  purposes,  the 
contribution  is  treated  as  having  been  made 
to  the  traditional  IRA  for  1998  and  not  the 
Roth  IRA.  The  result  would  be  the  same  if 
the  contribution  had  been  transferred  in  a 
tax-free  transfer  to  another  Roth  IRA  prior  to 
the  recharacterization,  except  that  the  only 
Roth  IRA  trustee  the  individual  must  notify 
is  the  one  actually  making  the 
recharacterization  transfer. 

Example  4.  In  1998,  an  individual  receives 
a  distribution  from  traditional  IRA  1  and 
contributes  the  entire  amount  to  traditional 
IRA  2  in  a  rollover  contribution  described  in 
section  408(d)(3).  In  this  case,  the  individual 
cannot  elect  to  recharacterize  the 


contribution  by  transferring  the  contribution 
amount,  plus  net  income,  to  a  Roth  IRA, 
because  an  amount  contributed  to  an  IRA  in 
a  tax-free  transfer  cannot  be  recharacterized. 
However,  the  individual  may  convert  (other 
than  by  recharacterization]  the  amount  in 
traditional  IRA  2  to  a  Roth  IRA  at  any  time, 
provided  the  requirements  of  §  1.408A-4  A- 
1  are  satisfied. 

§1.408A-6    Distributions. 

Q-1.  How  are  distributions  fitim  Roth 
IRAs  taxed? 

A-1.  (a)  The  taxability  of  a 
distribution  from  a  Roth  IRA  generally 
depends  on  whether  or  not  the 
distribution  is  a  qualified  distribution. 
This  A-1  provides  rules  for  qualified 
distributions  and  certain  other 
nontaxable  distributions.  A-4  of  this 
section  provides  rules  for  the  taxability 
of  distributions  that  are  not  qualified 
distributions. 

(b)  A  distribution  from  a  Roth  IRA  is 
not  includible  in  the  OMmer's  gross 
income  if  it  is  a  qualified  distribution  or 
to  the  extent  that  it  is  a  return  of  the 
owner's  contributions  to  the  Roth  IRA 
(determined  in  accordance  with  A-8  of 
this  section).  A  quaUfied  distribution  is 
one  that  is  both — 

(1)  Made  after  a  5-taxable-year  period 
(defined  in  A-2  of  this  section);  and 

(2)  Made  on  or  after  the  date  on  which 
the  owner  attains  age  59 Vz,  made  to  a 
beneficiary  or  the  estate  of  the  owner  on 
or  after  the  date  of  the  owner's  death, 
attributable  to  the  owner's  being 
disabled  within  the  metming  of  section 
72(m)(7),  or  to  which  section  72(t)(2)fF) 
apphes  (exception  for  first-time  home 
purchase). 

(c)  An  amount  distributed  from  a  Roth 
IRA  will  not  be  included  in  gross 
income  to  the  extent  it  is  rolled  over  to 
another  Roth  IRA  on  a  tax-free  basis 
under  the  rules  of  sections  408(d)(3)  and 
408A(e). 

(d)  Excess  contributions  that  are 
returned  to  the  Roth  IRA  owner  in 
accordance  with  section  408(d)(4) 
(corrective  distributions)  are  not 
includible  in  gross  income,  but  any  net 
income  required  to  be  distributed  under 
section  408(d)(4)  together  with  the 
excess  contribution  is  includible  in 
gross  income  for  the  taxable  year  in 
which  the  excess  contribution  was 
made. 

Q-2.  When  does  the  5-taxable-year 
period  described  in  A-1  of  this  section 
(relating  to  qualified  distributions)  begin 
and  end? 

A-2.  The  5-taxable-year  period 
described  in  A-1  of  this  section  begins 
on  the  first  day  of  the  individual's 
taxable  year  for  which  the  first  regular 
contribution  is  made  to  any  Roth  IRA  of 
the  individual  or,  if  earUer,  the  first  day 
of  the  individual's  taxable  year  in  which 


the  first  conversion  contribution  is 
made  to  any  Roth  IRA  of  the  individual. 
The  5-taxable-year  period  ends  on  the 
last  day  of  the  individual's  fifth 
consecutive  taxable  year  begiiming  with 
the  taxable  year  described  in  the 
preceding  sentence.  For  example,  if  an 
individual  whose  taxable  year  is  the 
calendar  year  makes  a  first-time  regular 
Roth  IRA  contribution  any  time  between 
January  1, 1998,  and  April  15, 1999,  for 
1998,  die  5-taxable-year  period  begins 
on  January  1, 1998.  Thus,  each  Roth  IRA 
owner  has  only  one  5-taxable-year 
period  described  in  A-1  of  this  section 
for  all  the  Roth  IRAs  of  which  he  or  she 
is  the  owner.  Further,  l)ecause  of  the 
requirement  of  the  5-taxable-year 
period,  no  qualified  distributions  can 
occur  before  taxable  years  beginning  in 
2003. 

Q-3.  If  a  distribution  is  made  to  an 
individual  who  is  the  sole  beneficiary  of 
his  or  her  deceased  spouse's  Roth  IRA 
and  the  individual  is  treating  the  Roth 
IRA  as  his  or  her  own,  can  the 
distribution  be  a  quahfied  distribution 
based  on  being  made  to  a  beneficiary  on 
or  after  the  owner's  death? 

A-3.  No.  If  a  distribution  is  made  to 
an  individual  who  is  the  sole 
beneficiary,  of  his  or  her  deceased 
spouse's  Roth  IRA  and  the  individual  is 
treating  the  Roth  IRA  as  his  or  her  own, 
then,  in  accordance  with  §  1.408A-2  A- 
4,  the  distribution  is  treated  as  coming 
from  the  individual's  own  Roth  IRA  and 
-  not  the  deceased  spouse's  Roth  IRA. 
Therefore,  for  purposes  of  determining 
whether  the  distribution  is  a  qualified 
distribution,  it  is  not  treated  as  made  to 
a  beneficiary  on  or  after  the  owner's 
death. 

Q-4.  How  is  a  distribution  bom  a 
Roth  IRA  taxed  if  it  is  not  a  quaUfied 
distribution? 

A-4.  A  distribution  that  is  not  a 
quaUfied  distribution,  and  is  neither 
contributed  to  another  Roth  IRA  in  a 
quaUfied  rollover  contribution  nor 
constitutes  a  corrective  distribution,  is 
includible  in  the  owner's  gross  income 
to  the  extent  that  the  amount  of  the 
distribution,  when  added  to  the  amoimt 
of  all  previous  distributions  from  the 
owner's  Roth  IRAs  (whether  or  not  they 
were  quaUfied  distributions),  exceeds 
the  owner's  contributions  to  all  his  or 
her  Roth  IRAs.  For  purposes  of  this 
A— 4,  any  amount  distributed  as  a 
corrective  distribution  is  treated  as  if  it 
was  never  contributed. 

Q-5.  Will  the  additional  tax  under 
72(t)  apply  to  the  amoimt  of  a 
distribution  that  is  not  a  qualified 
distribution? 

A-5.  (a)  The  10-percent  additional  tax 
under  section  72(t)  will  apply  (unless 
the  distribution  is  excepted  under 
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section  72(t))  to  any  distribution  from  a 
Roth  IRA  includible  in  gross  income. 

(b)  The  10-percent  additional  tax 
under  section  72(t)  also  appUes  to  a 
nonqualified  distribution,  even  if  it  is 
not  then  includible  in  gross  income,  to 
the  extent  it  is  allocable  to  a  conversion 
contribution,  if  the  distribution  is  made 
within  the  5-taxable-year  period 
beginning  with  the  first  day  of  the 
individual's  taxable  year  in  which  the 
conversion  contribution  was  made.  The 
5-taxable-year  period  ends  on  the  last 
day  of  the  individual's  fifth  consecutive 
taxable  year  beginning  with  the  taxable 
year  described  in  the  preceding 
sentence.  For  purposes  of  applying  the 
tax,  only  the  amount  of  the  conversion 
includible  in  gross  income  as  a  result  of 
the  conversion  is  taken  into  accoimt. 
The  exceptions  under  section  72(t)  also 
apply  to  such  a  distribution. 

(c)  The  5-taxable-year  period 
described  in  this  A-5  for  purposes  of 
determining  whether  section  72(t) 
applies  to  a  distribution  allocable  to  a 
conversion  contribution  is  separately 
determined  for  each  conversion 
contribution,  and  need  not  be  the  same 
as  the  5-taxable-year  period  used  for 
purposes  of  determining  whether  a 
distribution  is  a  qualified  distribution 
under  A-l(b)  of  this  section.  For 
example,  if  a  calendar-year  taxpayer 
who  received  a  distribution  from  a 
traditional  IRA  on  December  31, 1998, 
makes  a  conversion  contribution  by 
contributing  the  distributed  amoimt  to  a 
Roth  IRA  on  February  25. 1999  in  a 
qualifying  rollover  contribution  and 
makes  a  regular  contribution  for  1998  on 
the  same  date,  the  5-taxable-year  period 
for  purposes  of  this  A-5  begins  on 
January  1, 1999,  while  the  5-taxable- 
year  period  for  purposes  of  A-l(b)  of 
this  section  begins  on  January  1, 1998. 

Q-6.  Is  thne  a  special  rule  for  taxing 
distributions  allocable  to  a  1998 
conversion? 

A-6.  Yes.  In  the  case  of  a  distribution 
from  a  Roth  IRA  in  1998, 1999  or  2000 
of  amoimts  allocable  to  a  1998 
conversion  with  respect  lo  which  the  4- 
year  spread  for  the  resultant  income 
inclusion  applies  (see  §  1.408A-4  A-8), 
any  income  deferred  as  a  result  of  the 
election  to  years  after  the  year  of  the 
distribution  is  accelerated  so  that  it  is 
includible  in  gross  income  in  the  year 
of  the  distribution  up  to  the  amount  of 
the  distribution  allocable  to  the  1998 
conversion  (determined  under  A-8  of 
this  section).  This  amount  is  in  addition 
to  the  amount  otherwise  includible  in 
the  owner's  gross  income  for  that 
taxable  year  as  a  result  of  the 
conversion.  However,  this  rule  will  not 
require  the  inclusion  of  any  amount  to 
the  extent  it  exceeds  the  total  amoimt  of 


income  required  to  be  included  over  the 
4-year  period.  The  acceleration  of 
income  inclusion  described  in  this  A-6 
applies  in  the  case  of  a  siwiving  spouse 
who  elects  to  continue  the  4-year  spread 
in  accordance  with  §  1.408A-4  A-ll(b). 

Q-7.  Is  the  5-taxable-year  period 
described  in  A-1  of  this  section 
redetermined  when  a  Roth  IRA  owner 
dies? 

A-7.  (a)  No.  The  beginning  of  the  5- 
taxable-year  period  described  in  A-1  of 
this  section  is  not  redetermined  when 
the  Roth  IRA  owner  dies.  Thus,  in 
determining  the  5-taxable-year  period, 
the  period  the  Roth  IRA  is  held  in  the 
name  of  a  beneficiary,  or  in  the  name  of 
a  surviving  spouse  who  treats  the 
decedent's  Roth  IRA  as  his  or  her  own, 
includes  the  period  it  was  held  by  the 
decedent. 

(b)  The  5-taxable-year  period  for  a 
Roth  IRA  held  by  an  individual  as  a 
beneficiary  of  a  deceased  Roth  IRA 
owner  is  determined  independently  of 
the  5-taxable-year  period  for  the 
beneficiary's  own  Roth  IRA.  However,  if 
a  surviving  spouse  treats  the  Roth  IRA 
as  his  or  her  own,  the  5-taxable-year 
period  with  respect  to  any  of  the 
surviving  spouse's  Roth  IRAs  (including 
the  one  ^at  the  surviving  spouse  treats 
as  his  or  her  own)  ends  at  the  earlier  of 
the  end  of  either  the  5-taxable-year 
period  for  the  decedent  or  the  5-taxable- 
year  period  applicable  to  the  spouse's 
own  Roth  IRAs. 

Q-8.  How  is  it  detennined  whether  an 
amoimt  distributed  from  a  Roth  IRA  is 
allocated  to  regular  contributions, 
conversion  contributions,  or  earnings? 

A-8.  (a)  Any  amoimt  distributed  from 
an  individual's  Roth  IRA  is  treated  as 
made  in  the  following  order 
(determined  as  of  the  end  of  a  taxable 
year  and  exhausting  each  category 
before  moving  to  the  following 
category) — 

(1)  From  regular  contributions; 

(2)  From  conversion  contributions,  on 
a  first-in-first-out  basis;  and 

(3)  from  earnings. 

(b)  To  the  extent  a  distribution  is 
treated  as  made  fit)m  a  particular 
conversion  contribution,  it  is  treated  as 
made  first  from  the  portion,  if  any,  that 
was  includible  in  gross  income  as  a 
result  of  the  conversion. 

Q-9.  Are  there  special  rules  for 
determining  the  source  of  distributions 
under  A-8  of  this  section? 

A-9.  Yes.  For  purposes  of 
determining  the  source  of  distributions, 
the  following  rules  apply: 

(a)  All  distributions  from  all  an 
individual's  Roth  IRAs  made  during  a 
taxable  year  are  aggregated. 

(b)  All  regular  contributions  made  for 
the  same  taxable  year  to  all  the 


individual's  Roth  IRAs  are  aggregated 
and  added  to  the  undistributed  total 
regular  contributions  for  prior  taxable 
years.  Regular  contributions  for  a  year 
include  contributions  made  in  the 
following  taxable  year  that  are  identified 
as  made  for  the  taxable  year.  For 
example,  a  regular  contribution  made  in 
1999  for  1998  is  aggregated  with  the 
contributions  made  in  1998  for  1998. 

(c)  All  conversion  contributions 
received  during  the  same  taxable  year 
by  all  the  individual's  Roth  IRAs  are 
aggregated.  Notwithstanding  the 
preceding  sentence,  all  conversion 
contributions  made  by  an  individual 
during  1999  that  were  distributed  from 
a  traditional  IRA  in  1998  and  with 
respect  to  which  the  4-year  spread 
applies  are  treated  for  purposes  of  A- 
8(b)  of  this  section  as  contributed  to  the 
individual's  Roth  IRAs  prior  to  any 
other  conversion  contributions  made  by 
the  individual  during  1999. 

(d)  A  distribution  fit)m  an 
individual's  Roth  IRA  that  is  rolled  over 
to  another  Roth  IRA  of  the  individual  is 
disregarded  for  purposes  of  determining 
the  amount  of  both  contributions  and 
distributions. 

(e)  Any  amount  distributed  as  a 
corrective  distribution  (including  net 
income),  as  described  in  A-l(d)  cf  this 
section,  is  disregarded  in  determining 
the  amount  of  contributions,  earnings, 
and  distributions. 

(f)  If  an  individual  recharacterizes  a 
contribution  made  to  a  traditional  IRA 
(FIRST  IRA)  by  transferring  the 
contribution  to  a  Roth  IRA  (SECOND 
IRA)  in  accordance  with  §  1.408 A-5, 
then,  pursuant  to  §  1.408A-5  A-3,  the 
contribution  to  the  Roth  IRA  is  taken 
into  account  for  the  same  taxable  year 
for  which  it  would  have  been  taken  into 
account  if  the  contribution  had 
originally  been  made  to  the  Roth  IRA 
and  had  never  been  contributed  to  the 
traditional  IRA.  Thus,  the  contribution 
to  the  Roth  IRA  is  treated  as  contributed 
to  the  Roth  IRA  on  the  same  date  and 
for  the  same  taxable  year  that  the 
contribution  was  made  to  the  traditional 
IRA. 

(g)  If  an  individual  recharacterizes  a 
regular  or  conversion  contribution  made 
to  a  Roth  IRA  (FIRST  IRA)  by 
transferring  the  contribution  to  a 
traditional  IRA  (SECOND  IRA)  in 
accordance  with  §  1.408A-5,  then 
pursuant  to  §  1.408A-5  A-3,  the 
contribution  to  the  Roth  IRA  and  the 
recharacterizing  transfer  are  disregarded 
in  determining  the  amoimt  of  both 
contributions  and  distributions  for  the 
taxable  year  with  respect  to  which  the 
original  contribution  was  made  to  the 
Roth  IRA. 
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(h)  Pursuant  to  §  1.408A-5  A-3,  the 
effect  of  income  or  loss  (determined  in 
accordance  with  §  1.408A-5  A-2) 
occurring  after  the  contribution  to  the 
FIRST  IRA  is  disregarded  in 
determining  the  amounts  described  in 
paragraphs  (f)  and  (g)  of  this  A-9.  Thus, 
for  purposes  of  paragraphs  (f)  and  (g)  of 
this  A-9,  the  amoimt  of  the  contribution 
is  determined  based  on  the  original 
contribution. 

Q-10.  Are  there  examples  to  illustrate 
the  OTdering  rules  described  in  A-8  and 
A-9  of  this  section? 

A-10.  Yes.  The  following  examples 
illustrate  the  ordering  rules  in  A-8  and 
A-9  of  this  section: 

Example  1.  In  1998,  individual  B  converts 
$80,000  in  his  traditional  IRA  to  a  Roth  IRA. 
B  has  a  basis  of  $20,000  in  the  conversion 
amount  and  so  must  include  the  remaining 
$60,000  in  gross  income.  He  decides  to 
spread  the  $60,000  income  by  including 
$15,000  in  each  of  the  4  years  1998-2001, 
under  the  rules  of  S  1.408A-4  A-8.  B  also 
makes  a  regular  contribution  of  52,000  in 
1998.  If  a  distribution  of  $2,000  is  made  to 
B  anytime  in  1998,  it  will  be  treated  as  made 
entirely  from  the  regular  contributions,  so 
there  will  be  no  Federal  income  tax 
consequences  as  a  result  of  the  distribution. 

Example  2.  The  facts  an  the  same  as  in 
Example  1,  except  that  the  distribution  made 
in  1998  is  $5,000.  The  distribution  is  treated 
as  made  from  $2,000  of  regular  contributions 
and  $3,000  of  conversion  contributions  that 
were  includible  in  gross  income.  As  a  result, 
B  must  include  $18,000  in  gross  income  for 
1998:  $3,000  as  a  result  of  the  acceleration  of 
amounts  that  otherwise  would  have  been 
included  in  later  years  under  the  4-year- 
spread  rule  and  $15,000  includible  under  the 
regular  4-year-spread  rule.  In  addition, 
because  the  $3,000  is  allocable  to  a 
conversion  made  within  the  previous  5 
taxable  years,  the  10-percent  additional  tax 
under  section  72(t)  would  apply  to  this 
$3,000  distribution  as  if  it  were  includible  in 
gross  income  for  1998,  unless  an  exception 
applies.  Under  the  4-year-spread  rule,  B 
would  now  include  in  gross  income  $15,000 
for  1999  and  2000,  but  only  $12,000  for  2001, 
l)ecause  of  the  accelerated  inclusion  of  the 
$3,000  distribution. 

Example  3.  The  fects  are  the  same  as  in 
Example  1,  except  that  B  makes  an  additional 
$2,000  regular  contribution  in  1999  and  he 
does  not  take  a  distribution  in  1998.  In  1999, 
the  entire  balance  in  the  account,  $90,000 
($84,000  of  contributions  and  $6,000  of 
earnings),  is  distributed  to  B.  The 
distribution  is  treated  as  made  &om  $4,000 
of  regular  contributions,  $60,000  of 
conversion  contributions  that  were 
iacludible  in  gross  income,  $20,000  of 
conversion  contributions  that  were  not 
includible  in  gross  income,  and  $6,000  of 
earnings.  Because  a  distribution  has  been 
made  within  the  4-year-spread  period,  B 
must  accelerate  the  income  inclusion  under 
the  4-year-spread  rule  and  must  include  in 
gross  income  the  $45,000  remaining  under 
the  4-year-spread  rule  in  addition  to  the 
$6,000  of  eamings.  Because  $60,000  of  the 


distribution  is  allocable  to  a  conversion  made 
within  the  previous  5  taxable  years,  it  is 
subject  to  the  10-percent  additional  tax  under 
section  72(t]  as  if  it  were  includible  in  gross 
income  for  1999,  unless  an  exception  applies. 
The  $6,000  allocable  to  eamings  would  be 
subject  to  the  tax  under  section  72(t),  unless 
an  exception  applies.  Under  the  4-year- 
spread  rule,  no  amount  would  be  includible 
in  gross  income  for  2000  or  2001  because  the 
entire  amount  of  the  conversion  that  was 
includible  in  gross  income  has  already  been 
included. 

Example  4.  The  facts  are  the  same  as  in 
Example  1,  except  that  B  also  makes  a  $2,000 
regular  contribution  in  each  year  1999 
through  2002  and  he  does  not  take  a 
distribution  in  1998.  A  distribution  of 
$85,000  is  made  to  B  in  2002.  The 
distribution  is  treated  as  made  from  the 
$10,000  of  regular  contributicMis  (the  total 
regular  contributions  made  in  the  years 
1998-2002),  $60,000  of  conversion 
contributions  that  were  includible  in  gross 
income,  and  $15,000  of  conversion 
contributions  that  were  not  includible  in 
gross  income.  As  a  result,  no  amount  of  the 
distrilMition  is  includible  in  gross  income; 
however,  because  the  distribution  is  allocable 
to  a  conversion  made  within  the  previous  5 
years,  the  $60,000  is  subject  to  the  10-percent 
additional  tax  under  section  72(t)  as  if  it  were 
includible  in  gross  inccHne  for  2002,  unless 
an  exception  applies. 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  no  distribution  occurs  in 

2002.  In  2003,  the  entire  balance  in  the 
account,  $170,000  ($90,000  of  contributions 
and  $80,000  of  eamings),  is  distributed  to  B. 
The  distribution  is  treated  as  made  from 
$10,000  of  regular  contributions,  $60,000  of 
conversion  contributions  that  were 
includible  in  gross  income,  $20,000  of 
conversion  contributions  that  were  not 
includible  in  gross  income,  and  $80,000  of 
eamings.  As  a  result,  for  2003,  B  must 
include  in  gross  income  the  $80,000  allocable 
to  eamings,  unless  the  distribution  is  a 
qualiried  distribution;  and  if  it  is  not  a 
qualified  distribution,  the  $80,000  would  be 
subject  to  the  10-percent  additional  tax  under 
section  72(t),  unless  an  exception  applies. 

Example  6.  Individual  C  converts  $20,000 
to  a  Roth  IRA  in  1998  and  $15,000  (in  which 
amount  C  had  a  basis  of  $2,000)  to  another 
Roth  IRA  in  1999.  No  other  contributions  are 
made.  In  2003,  a  $30,000  distribution,  that  is 
not  a  qualified  distribution,  is  made  to  C.  The 
distribution  is  treated  as  made  from  $20,000 
of  the  1998  conversion  contribution  and 
$10,000  of  the  1999  conversion  contribution 
that  was  includible  in  gross  income.  As  a 
result,  for  2003,  no  amount  is  includible  in 
gross  income;  however,  because  $10,000  is 
allocable  to  a  conversion  contribution  made 
within  the  previous  5  taxable  years,  that 
amount  is  subject  to  the  10-percent 
additional  tax  under  section  72(t)  as  if  the 
amount  were  includible  in  gross  income  for 

2003,  unless  an  exception  applies.  The  result 
would  be  the  same  whichever  of  C's  Roth 
IRAs  made  the  distribution. 

Example  7.  The  facts  are  the  same  as  in 
Example  6,  except  that  the  distribution  is  a 
qualiHed  distribution.  The  result  is  the  same 
as  in  Example  6,  except  that  no  amount 


would  be  subject  to  the  10-percent  additional 
tax  under  section  72(t),  because,  to  be  a 
qualified  distribution,  the  distribution  must 
be  made  on  or  after  the  date  on  which  the 
owner  attains  age  59*/^,  made  to  a  beneficiary 
or  the  estate  of  the  owner  on  or  after  the  date 
of  the  owner's  death,  attributable  to  the 
owner's  being  disabled  within  the  meaning  of 
section  72(m)(7),  or  to  which  section 
72(tK2MF)  applies  (exception  for  a  first-time 
home  purchase).  Under  section  72(tM2),  each 
of  these  conditions  is  also  an  exception  to  the 
tax  under  section  72(t). 

Example  8.  Individual  D  makes  a  $2,000 
regular  contribution  to  a  traditional  IRA  on 
January  1, 1999,  fcM'  1998.  On  April  15, 1999, 
when  the  $2,000  has  increased  to  $2,500,  D 
recharacterizes  the  contribution  l>y 
transferring  the  $2,500  to  a  Roth  IRA 
(pursuant  to  §  1.408A-5  A-1).  In  this  case, 
D's  regular  contribution  to  the  Roth  IRA  for 
1998  is  $2,000.  The  $500  of  eamings  is  not 
treated  as  a  contribution  to  the  Roth  IRA.  The 
results  would  be  the  same  if  the  $2,(XX)  had 
decreased  to  $1,500  prior  to  the 
recharacterization. 

Example  9.  In  December  1998,  individual 
E  receives  a  distribution  from  his  traditional 
IRA  of  $300,000  and  in  January  1999  he 
contributes  the  $300,000  to  a  Roth  IRA  as  a 
conversion  contribution.  In  April  1999,  when 
the  $300,000  has  increased  to  $350,000.  E 
recharacterizes  the  conversion  contribution 
by  transferring  the  $350,000  to  a  traditional 
IRA.  In  this  case,  E's  conversion  contribution 
for  1998  is  $0,  because  the  $300,000 
conversion  contribution  and  the  earnings  of 
$50,000  are  disregarded.  The  results  would 
be  the  same  if  the  $300,000  had  decreased  to 
$250,000  prior  to  the  recharacterization. 
Further,  since  the  conversion  is  disregarded, 
the  $300,000  is  not  includible  in  gross 
income  in  1998. 

Q-1 1 .  If  the  owner  of  a  Roth  IRA  dies 
prior  to  the  end  of  the  5-taxable-year 
period  described  in  A-1  of  this  section 
(relating  to  qualified  distributions)  or 
prior  to  the  end  of  the  5-taxable-year 
period  described  in  A-S  of  this  section 
(relating  to  conversions),  how  are 
different  types  of  contributions  in  the 
Roth  IRA  allocated  to  multiple 
beneficiaries? 

A-11.  Each  type  of  contribution  is 
allocated  to  each  beneficiary  on  a  pro- 
rata basis.  Thus,  for  example,  if  a  Roth 
IRA  owner  dies  in  1999,  when  the  Roth 
IRA  contains  a  regular  contribution  of 
$2,000,  a  conversion  contribution  of 
$6,000  and  eamings  of  $1,000,  and  the 
owner  leaves  his  Roth  IRA  equally  to 
four  children,  each  child  will  receive 
one  quarter  of  each  type  of  contribution. 
Pursuant  to  the  ordering  rules  in  A-8  of 
this  section,  an  immediate  distribution 
of  $2,000  to  one  of  the  children  will  be 
deemed  to  consist  of  $500  of  regular 
contributions  and  $1,500  of  conversion 
contributions. 

Q-12.  How  do  the  withholding  rules 
under  section  3405  apply  to  Roth  IRAs? 

A-12.  Distributions  from  a  Roth  IRA 
are  distributions  from  an  individual 
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retirement  plan  for  purposes  of  section 
3405  and  thus  are  designated 
distributions  unless  one  of  the 
exceptions  in  section  3405(e)(1)  applies. 
Pursuant  to  section  3405  (a)  and  (b), 
nonperiodic  distributions  from  a  Roth 
IRA  are  subject  to  lO-percent 
withholding  by  the  payor  and  periodic 
payments  are  subject  to  withholding  as 
if  die  payments  were  wages.  However, 
an  individual  can  elect  to  have  no 
amount  withheld  in  accordance  with 
section  3405(a)(2)  and  (b)(2). 

Q-13.  Do  the  withholding  rules  under 
section  3405  apply  to  conversions? 

A-13.  Yes.  A  conversion  by  any 
method  described  in  §  1.408A-4  A-1  is 
considered  a  designated  distribution 
subject  to  section  3405.  However,  a 
conversion  occurring  in  1998  by  means 
of  a  trustee-to-trustee  transfer  of  an 
amoimt  from  a  traditional  IRA  to  a  Roth 
IRA  established  with  the  same  or  a 
different  trustee  is  not  required  to  be 
treated  as  a  designated  distribution  for 
purposes  of  section  3405.  Consequently, 
no  withholding  is  required  with  respect 
to  such  a  conversion  (without  regard  to 
whether  or  not  the  individual  elected  to 
have  no  withholding). 

Q-14.  What  minimum  distribution 
rules  apply  to  a  Roth  IRA? 

A-14.  (a)  No  minimum  distributions 
are  required  to  be  made  from  a  Roth  IRA 
under  section  408(a)(6)  and  (b)(3) 
(which  generally  incorporate  the 
provisions  of  section  401(a)(9))  while 
the  owner  is  alive.  The  post-death 
fninimnin  distribution  rules  under 
section  401(a)(9)(B)  that  apply  to 
traditional  IRAs,  with  the  exception  of 
the  at-least-as-rapidly  rule  described  in 
section  401(a)(9)(B)(i),  also  apply  to 
Roth  IRAs. 

(b)  The  minimum  distribution  rules 
apply  to  the  Roth  IRA  as  though  the 
Roth  IRA  owner  died  before  his  or  her 
required  beginning  date.  Thus, 
generally,  the  entire  interest  in  the  Roth 
IRA  must  be  distributed  by  the  end  of 
the  fifth  calendar  year  after  the  year  of 
the  owner's  death  unless  the  interest  is 
payable  to  a  designated  beneficiary  over 
a  period  not  greater  than  that 
beneficiary's  life  expectancy  and 
distribution  commences  before  the  end 
of  the  calendar  year  following  the  year 
of  death.  If  the  sole  beneficiary  is  the 
decedent's  spouse,  such  spouse  may 
delay  distributions  imtil  the  decedent 
would  have  attained  age  70V2  or  may 
treat  the  Roth  IRA  as  his  or  her  own. 

(c)  Distributions  to  a  beneficiary  that 
are  not  qualified  distributions  will  be 
includible  in  the  beneficiary's  gross 
income  accordingto  the  rules  in  A-4  of 
this  section. 


Q-15.  Does  section  401(a)(9)  apply 
separately  to  Roth  IRAs  and  individual 
retirement  plans  that  are  not  Roth  IRAs? 

A-1 5.  Yes.  An  individual  required  to 
receive  minimum  distributions  from  his 
or  her  own  traditional  or  SIMPLE  IRA 
cannot  choose  to  take  the  amount  of  the 
minimum  distributions  from  any  Roth 
IRA.  Similarly,  an  individual  required 
to  receive  minimum  distributions  fitim 
a  Roth  IRA  cannot  choose  to  take  the 
amount  of  the  minimum  distributions 
from  a  traditional  or  SIMPLE  IRA.  In 
addition,  an  individual  required  to 
receive  minimum  distributions  as  a 
beneficiary  under  a  Roth  IRA  can  only 
satisfy  the  minimiun  distributions  for 
one  Roth  IRA  by  distributing  from 
another  Roth  IRA  if  the  Roth  IRAs  were 
inherited  fit)m  the  same  decedent. 

Q-16.  How  is  the  basis  of  property 
distributed  bom  a  Roth  IRA  determined 
for  purposes  of  a  subsequent 
disposition? 

A-1 6.  The  basis  of  property 
distributed  fit)m  a  Roth  IRA  is  its  fair 
market  value  (FMV)  on  the  date  of 
distribution,  whether  or  not  the 
distribution  is  a  qualified  distribution. 
Thus,  for  example,  if  a  distribution 
consists  of  a  share  of  stock  in  XYZ  Corp. 
with  an  FMV  of  $40.00  on  the  date  of 
distribution,  for  piuposes  of 
determining  gain  or  loss  on  the 
subsequent  sale  of  the  share  of  XYZ 
Corp.  stock,  it  has  a  basis  of  $40.00. 

Q-17.  What  is  the  effect  of 
distributing  an  amount  from  a  Roth  IRA 
and  contributing  it  to  another  type  of 
retirement  plan  other  than  a  Roth  IRA? 

A-1 7.  Any  amount  distributed  bom  a 
Roth  IRA  and  contributed  to  another 
type  of  retirement  plan  (other  than  a 
Roth  IRA)  is  treated  as  a  distribution 
from  the  Roth  IRA  that  is  neither  a 
rollover  contribution  for  purposes  of 
section  408(d)(3)  nor  a  qualified  rollover 
contribution  within  the  meaning  of 
section  408A(e)  to  the  other  type  of 
retirement  plan.  This  treatment  also 
applies  to  any  amount  transferred  bom 
a  Roth  IRA  to  any  other  type  of 
retirement  plan  unless  the  transfer  is  a 
recharacterization  described  in 
§1.408A-5. 

Q-18.  Can  an  amount  be  transferred 
directly  bom  an  education  IRA  to  a  Roth 
IRA  (or  distributed  from  an  education 
IRA  and  rolled  over  to  a  Roth  IRA)? 

A-1 8.  No  amount  may  be  transferred 
directly  bom  an  education  IRA  to  a  Roth 
IRA.  A  transfer  of  funds  (or  distribution 
and  rollover)  from  an  education  IRA  to 
a  Roth  IRA  constitutes  a  distribution 
from  the  education  IRA  and  a  regular 
contribution  to  the  Roth  IRA  (rather 
than  a  qualified  rollover  contribution  to 
the  Roth  IRA). 


Q-19.  What  are  the  Federal  income 
tax  consequences  of  a  Roth  IRA  owner 
transferring  his  or  her  Roth  IRA  to 
another  individual  by  gift? 

A-1 9.  A  Roth  IRA  owner's  transfer  of 
his  or  her  Roth  IRA  to  another 
individual  by  gift  constitutes  an 
assignment  of  the  owner's  rights  unde^ 
the  Roth  IRA.  At  the  time  of  the  gift,  the 
assets  of  the  Roth  IRA  are  deemed  to  be 
distributed  to  the  owner  and, 
accordingly,  are  treated  as  no  longer 
held  in  a  Roth  IRA.  In  the  case  of  any 
such  gift  of  a  Roth  IRA  made  prior  to 
Octoter  1, 1998,  if  the  entire  interest  in 
the  Roth  IRA  is  reconveyed  to  the  Roth 
IRA  owner  prior  to  January  1, 1999,  the 
Internal  Revenue  Service  will  treat  the 
gift  and  reconveyance  as  never  having 
occurred  for  estate  tax,  gift  tax,  and 
generation-skipping  tax  piuposes  and 
for  purposes  of  this  A-19. 

S1.408A-7    Reporting. 

Q-1.  What  reporting  requirements 
apply  to  Roth  IRAs? 

A-1.  Generally,  the  reporting 
requirements  applicable  to  IRAs  other 
than  Roth  IRAs  also  apply  to  Roth  IRAs, 
except  that,  pursuant  to  section 
408A(d)(3)(D),  the  trustee  of  a  Roth  IRA 
must  include  on  Forms  1099-R  and 
5498  additional  information  as 
described  in  the  instructions  thereto. 
Any  conversion  of  amounts  bom  an  IRA 
other  than  a  Roth  IRA  to  a  Roth  IRA  is 
treated  as  a  distribution  for  which  a 
Form  1099-R  must  be  filed  by  the 
trustee  maintaining  the  non-Roth  IRA. 
In  addition,  the  owner  of  such  IRAs 
must  report  the  conversion  by 
completing  Form  8606.  In  the  case  of  a 
recharacterization  described  in 
§  1.408A-5  A-1,  IRA  owners  must 
report  such  transactions  in  the  manner 
prescribed  in  the  instructions  to  the 
applicable  Federal  tax  forms. 

Q-2.  Can  a  trustee  rely  on  reasonable 
representations  of  a  Roth  IRA 
contributor  or  distributee  for  purposes 
qf  fulfilling  reporting  obligations? 

A-2.  A  trustee  maintaining  a  Roth 
IRA  is  permitted  to  rely  m  reasonable 
representations  of  a  Roth  IRA 
contributor  or  distributee  for  purposes 
of  fulfilling  reporting  obligations. 

S1.408A-8    Definitions. 

Q-1.  Are  there  any  special  definitions 
that  govern  in  applying  the  provisions 
of  §§  1.408A-1  through  1.408A-7  and 
this  section? 

A-1.  Yes,  the  following  definitions 
govern  in  applying  the  provisions  of 
§§  1.408A-1  through  1.408A-7  and  this 
section.  Unless  the  context  indicates 
otherwise,  the  use  of  a  particular  term 
excludes  the  use  of  the  other  terms.  The 
definitions  are  as  follows: 
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(a)  Different  types  of  IRAs— {1)  IRA. 
Sections  408(a)  and  (b),  respectively, 
describe  an  individual  retirement 
account  and  an  individual  retirement 
annuity.  The  term  IRA  means  an  IRA 
described  in  either  section  408(a)  or  (b), 
including  each  IRA  described  in 
paragraphs  (a)(2)  through  (5)  of  this  A- 
1.  However,  the  term  IRA  does  not 
include  an  education  IRA  described  in 
section  530. 

{21  Traditional  IRA.  The  term 
traditionsd  IRA  means  an  individual 
retirement  account  or  individual 
retirement  amiuity  described  in  section 
408(a)  or  (b),  respectively.  This  term 
includes  a  SEP  IRA  but  does  not  include 
a  SIMPLE  IRA  or  a  Roth  IRA. 

(3)  SEP  IRA.  Section  408(k)  describes 
a  simplified  employee  pension  (SEP)  as 
an  employer-sponsored  plan  under 
which  an  employer  can  make 
contributions  to  IRAs  established  for  its 
employees.  The  term  SEP  IRA  means  an 
IRA  that  receives  contributions  made 
under  a  SEP.  The  term  SEP  includes  a 
salary  reduction  SEP  (SARSEP) 
described  in  section  408(k)(6). 

(4)  SIMPLE  IRA.  Section  408(p) 
describes  a  SIMPLE  IRA  Plan  as  an 
employer-sponsored  plan  imder  which 
an  employer  can  make  contributions  to 
SIMPLE  IRAs  established  for  its 
employees.  The  term  SIMPLE  IRA 
means  an  IRA  to  which  the  only 
contributions  that  can  be  made  are 
contributions  vmder  a  SIMPLE  IRA  Plan 
or  rollovers  or  transfers  from  another 
SIMPLE  IRA. 

(5)  Roth  IRA.  The  term  Roth  IRA 
means  an  IRA  that  meets  the 
requirements  of  section  408A. 

lb)  Other  defined  terms  or  phrases — 
(1)  4-year  spread.  The  term  4-year 
spread  is  described  in  §  1.408A-4  A-8. 

(2)  Conversion.  The  term  conversion 
means  a  transaction  satisfying  the 
requirements  of  §  1.408A-4  A-1. 

(3)  Conversion  amount  or  conversion 
contribution.  The  term  conversion 
amount  or  conversion  contribution  is 
the  amount  of  a  distribution  and 
contribution  with  respect  to  which  a 
conversion  described  in  §  1.408A-4  A- 
1  is  made. 

(4)  Modified  AGL  The  term  modified 
AGl'is  defined  in  §  1.408A-3  A-5. 

(5)  Recharacterization.  The  term 
recharacterization  means  a  transaction 
described  in  §  1.408 A-5  A-1. 

(6)  Recharacterized  amount  or 
recharacterized  contribution.  The  term 
recharacterized  amount  or 
recharacterized  contribution  means  an 
amount  or  contribution  treated  as 
contributed  to  an  IRA  other  than  the  one 
to  which  it  was  originally  contributed 
pursuant  to  a  recharacterization 
described  in  §  1.408 A-5  A-1. 


(7)  Taxable  conversion  amount.  The 
term  taxable  conversion  amount  means 
the  portion  of  a  conversion  amount 
includible  in  income  on  account  of  a 
conversion,  determined  imder  the  rules 
of  section  408(d)(1)  and  (2). 

(8)  Tax-free  transfer.  TTie  term  tax-free 
transfer  means  a  tax-free  rollover 
described  in  section  402(c),  402(e)(6), 
403(a)(4),  403(a)(5),  403(b)(8].  403(b)(10) 
or  408(d)(3),  or  a  tax-free  tmstee-to- 
trustee  transfer. 

(9)  Treat  an  IRA  as  his  or  her  own. 
The  phrase  treat  an  IRA  as  his  or  her 
own  means  to  treat  an  IRA  of  a 
surviving  spouse  for  which  one  is  the 
beneficiary  as  his  or  her  own  IRA  after 
the  death  of  the  IRA  owner  in 
accordance  with  the  terms  of  the  IRA 
instrument  or  in  the  manner  provided  in 
the  regulations  under  section  408(a)(6) 
or  (bK3). 

(10)  Trustee.  The  term  trustee 
includes  a  custodian  or  issuer  (in  the 
case  of  an  aimuity)  of  an  IRA  (except 
where  the  context  clearly  indicates 
otherwise). 

§1.408A-e    Effective  date. 

Q-1.  To  what  taxable  years  do 
§§  1.408A-1  through  1.408A-«  apply? 

A-1  Sections  1.408A-1  through 
1.408A-8  apply  to  taxable  years 
beginning  on  or  after  January  1, 1998. 
Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
(PR  Doc.  9S-23664  Filed  8-31-98;  11:11  am] 
BILUNQ  CODE  MSO-OI-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  707  and  874 
RIN  1029^B89 

At)andoned  Mine  Land  (AMI) 
Reclamation  Program;  Enhancing  AML 
Reclamation 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule,  reopening  and 
extension  of  comment  period. 

SUMMARY:  The  Office  of  Siuiace  Mining 
Reclamation  and  Enforcement  (OSM)  is 
again  reopening  and  extending  the 
comment  period  for  the  proposed  rule. 
Enhancing  AML  Reclamation,  published 
on  June  25. 1998  (63  FR  34768).  The 
prior  extension  of  the  comment  period 
closed  on  August  11, 1998.  It  is  being 
reopened  and  extended  for  15  days. 
DATES:  Written  comments:  We  will 
accept  written  comments  on  the 


proposed  rule  until  5  p.m..  Eastern  time, 
on  September  18, 1998. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  mail  or  hand  deliver  comments 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  101, 1951 
Constitution  Avenue,  NW,  Washington. 
DC  20240.  Comments  submitted  on  the 
proposed  rule  are  available  for 
inspection  at  this  address.  You  may  also 
comment  via  the  Internet  to  OSM's 
Administrative  Record  at: 
osmrules@osmre.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
D.J.  Growitz,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  1951 
Constitution  Avenue,  NW,  Washington, 
DC  20240:  Telephone:  202-208-2634.  E- 
Mail:  dgrowitz@osmre.gov. 
SUPP1.EMENTARY  INFORMATION:  OSM  is 
reopening  and  extending  the  public 
comment  period  on  the  proposed  rule. 
Enhancing  AML  Reclamation,  published 
in  the  Federal  Register  on  June  25, 1998 
(63  FR  34768),  in  order  to  accept  two 
comments  which  were  submitted  after 
the  close  of  the  comment  period. 
Anyone  wishing  to  examine  the 
comments  submitted  on  the  proposed 
rule  may  do  so  at  the  location  listed 
under  ADDRESSES. 

In  the  proposed  rule,  OSM  is 
pro{>osing  revisions  regarding  the 
fimmcing  of  Abandoned  Mine  Land 
reclamation  (AML)  projects  that  involve 
the  incidental  extraction  of  coal. 
Projections  of  receipts  to  the  AML  fund 
through  the  year  2004,  when  the 
authority  to  collect  fees  will  expire, 
strongly  indicate  that  there  will  be 
insufficient  money  to  address  all 
problems  currently  listed  in  the 
Abandoned  Mine  Land  Inventory 
System.  Given  these  limited  AML 
reclamation  resources,  OSM  is  seeking 
an  innovative  way  for  AML  agencies, 
working  with  contractors,  to  maximize 
available  funds  to  increase  AML 
reclamation. 

The  first  revision  would  amend  the 
definition  of  government-financed 
construction  to  allow  less  than  50 
|>ercent  government  funding  when  the 
construction  is  an  approved  AML    . 
project  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  existing  definition 
requires  a  minimum  government 
contribution  of  50  percent  to  exempt 
government-financed  construction  fit>m 
regulation  under  SMCRA. 

The  second  revision  would  add  a  new 
section  which  would  require  specific 
consultations  and  conciurences  with  the 
"nUe  V  regulatory  authority  for  AML 
construction  projects  receiving  less  than 
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50  percent  government  financing.  These 
consultations  and  concurrences  are 
intended  to  ensure  the  appropriateness 
of  the  project  being  undertaken  as  a 
Title  IV  AML  project  and  not  under  the 
Title  V  regulatory  program. 

Dated:  August  31, 1998. 
Mary  Josie  Blanchard. 

Assistant  Director,  Program  Support 
IFROoc.  98-23757  Filed  9-2-98:  8:45  am] 

BILUNG  CODE  4310-OS-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[FRL-6154-9;  Docket  No  A-95-38 

Notice  of  Availability  of  Additional 
Information  Related  to  Proposed 
Regional  Haze  Regulations; 
Solicitation  of  Comments 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  On  July  31. 1997.  EPA 
published  proposed  revisions  to  State 
implementation  plan  (SIP)  requirements 
to  address  regional  haze  visibility 
impairment  in  the  Nation's  most 
treasured  national  parks  and  wilderness 
areas.  The  public  comment  period  on 
those  regulations  closed  on  December  5. 
1997.  The  purpose  of  this  notice  is  to 
provide  the  public  with  an  opportunity 
to  comment  on  two  speciHc  issues  for 
which  additional  information  became 
available  after  the  close  of  the  comment 
period.  The  EPA  irnot  reopening  the 
comment  period  for  any  other  issues 
related  to  the  proposed  regional  haze 
rule. 

The  first  issue  relates  to  the  Grand 
Canyon  Visibility  Transport 
Commission  (Commission)  and  specific 
recommendations  provided  in  a  recent 
letter  from  the  Western  Governors' 
Association  (WGA).  The  second  issue 
relates  to  recent  transportation 
legislation.  Pub.  L.  105-178,  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21),  which  affects  the 
timeframe  for  implementation  of  the 
regional  haze  program.  The  EPA  is 
making  this  information  available  for 
comment  now  so  that  any  public 
comments  on  these  two  issues  may  be 
considered  before  publication  of  the 
final  rule. 

DATES:  Written  comments  must  be 
received  by  October  5, 1998. 
ADDRESSES:  Information  related  to  the 
proposed  regional  haze  rule  is  available 
in  EPA's  Air  and  Radiation  Docket  and 
Information  Center,  docket  number  A- 


95-38.  The  docket  is  located  at  the 
following  address:  EPA  Air  and 
Radiation  Docket  and  Information 
Center;  401  M  Street  SW;  Room  M-1500 
(Mail  Code  6102);  Washington,  DC 
20460;  Attention:  Docket  Number  A- 
95-38.  The  docket  is  available  for  public 
inspection  emd  copying  between  8:30 
a.m.  and  3:30  p.m..  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
for  copying. 

Three  additional  items  related  to  this 
notice  of  availability  can  be  obtained 
fi-om  docket  number  A-95-38:  the  June 
29. 1998  letter  from  the  WGA  (signed  by 
Governor  Michael  Leavitt  of  Utah)  (item 
VIII-G-76),  the  draft  translation  of  the 
WGA's  recommendations  into 
regulatory  language  by  EPA  (item  VIII- 
1-02),  and  a  copy  of  the  TEA-21 
legislation  provisions  affecting  the 
regional  haze  progreun  (item  VIII-I-01). 
The  above  documents  may  also  be 
downloaded  from  the  Internet  at:  http:/ 
/www.epa.gov/ttn/oarpg/tlsn.html. 

Comments  on  today's  notice  and  the 
materials  referenced  herein  should  be 
submitted  (in  duplicate  if  possible)  to 
the  address  listed  above.  Comments  may 
also  be  submitted  to  EPA  by  electronic 
mail  at  the  following  address:  A-and-R- 
Docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  also  will  be 
accepted  on  computer  disk  in 
WordPerfect  5.1  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  A-95-38.  Electronic 
comments  on  this  notice  also  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Damberg  (telephone  919-541-5592), 
Mail  Drop  15,  EPA,  Air  Quality 
Strategies  and  Standards  Division. 
Research  Triangle  Park,  North  Carolina, 
27711.  Internet  address: 
damberg.rich@epa.gov. 
SUPPLEMENTARY  INFORMATION:  We  are 
providing  the  public  with  the 
opportunity  to  comment  on  additional 
information  related  to  the  regional  haze 
rule  proposed  on  July  31, 1997.  We  are 
requesting  comment  only  on  these  two 
issues,  and  we  are  not  reopening  the 
comment  period  on  any  other  issues 
related  to  the  proposal. 

I.  Letter  From  the  Western  Governors' 
Association 

In  the  notice  of  proposed  rulemaking 
for  the  regional  haze  program,  we 
discussed  extensively  the  June  1996 
report  from  the  Grand  Canyon  Visibility 
Transport  Commission, 


Recommendations  for  Improving 
Western  Vistas.  62  FR  41138.  41141- 
41143  (July  31. 1997).  The  EPA 
highlighted  the  key  recommendations 
developed  by  the  Commission  in  a 
number  of  areas,  including  those 
recommendations  regarding  stationary 
sources,  mobile  soiu-ces.  and  prescribed 
fire.  In  concluding  this  section  of  the 
notice  we  stated  that  EPA  *   •  *  seeks 
public  comment  on  the  manner  it  has 
proposed  to  address  the  Commission's 
recommendations  in  this  rulemaking, 
and  EPA  requests  alternative 
suggestions  for  addressing  the 
recommendations."  (62  FR  41143). 

On  Jime  29. 1998.  we  received  a  letter 
from  Governor  Leavitt  of  Utah,  on  behalf 
of  the  WGA,  that  specifically  addresses 
how  EPA  should  treat  the  Commission's 
recommendations  within  the  national 
rule.  The  WGA  developed  the  letter  in 
conjunction  with  several  stakeholders 
involved  in  the  Commission.  The  EPA 
was  not  a  part  of  this  process.  In  his 
cover  letter.  Governor  Leavitt 
specifically  requested  that  EPA  reopen 
the  public  comment  period  for  30  days. 

A  key  element  of  the  WGA's 
recommendations  is  the  proposal  that  if 
the  States  in  the  Commission's  transport, 
region  provide  an  acceptable  "Annex" 
to  EPA  in  2000  outlining  interim 
milestones  for  regional  SO2  reductions, 
then  SIPs  meeting  the  overall  package  of 
recommended  elements  would  assure 
reasonable  progress  and  meet  the  basic 
SIP  requirements  set  forth  under  section 
169 A  of  the  Clean  Air  Act  (CAA) 
(including  a  long-term  strategy,  best 
available  retrofit  technology,  and  other 
measures  as  necessary).  Given  the 
detailed  nature  of  these  new  comments, 
and  the  fact  that  they  were  developed 
with  broad  input,  EPA  is  fulfilling 
Governor  Leavitt's  request  to  reopen  the 
comment  period  for  the  proposed  rule. 
The  EPA  requests  comments  on  all 
aspects  of  the  WGA  letter,  particularly 
on  whether  these  recommendations 
assure  reasonable  progress  imder  the 
CAA  and  on  how  we  should  use  this 
new  information  in  preparing  our  final 
rule. 

In  addition  to  the  letter  from  the 
WGA,  we  are  also  providing,  for 
illustrative  purposes,  draft  regulatory 
text  that  attempts  to  translate  the  WGA 
recommendations  into  regulatory 
language.  The  regulatory  language,  as 
draAed,  would  add  a  new  section  51.309 
to  the  regional  haze  regulation.  By 
providing  this  translation  of  the  WGA 
letter  into  draft  regulatory  text,  EPA  is 
providing  the  public  with  an  example  of 
how  these  recommendations  could  be 
implemented  under  the  SIP  process. 
The  WGA  believes  its  recommendations 
will  assure  reasonable  progress  under 
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the  regional  haze  program.  The  EPA  is 
seeking  public  comment  on  whether 
this  translation  accurately  reflects  the 
WGA  recommendations,  and  on 
whether  a  SIP  incorporating  these 
provisions  would  satisfy  the  basic 
statutory  requirements  of  section  169A 
as  noted  above. 

In  drafting  the  regulatory  language, 
we  have  attempted  to  incorporate  all  of 
the  WGA's  recommendations  for 
specific  regulatory  requirements  into 
regulatory  text  except  for  the 
recommendation  to  include  a  "binding 
commitment"  on  EPA  to  "fully 
consider"  certain  national  mobile 
source  measures.  While  we  are  not 
expressing  a  position  on  this 
recommendation,  we  are  unsure  of  how 
or  whether  the  regulatory  structure  of 
the  regional  haze  proposal  can 
incorporate  this  provision,  and  we 
request  comment  on  how  and  whether 
this  should  be  done. 

The  WGA  letter  contains  numerous 
suggestions  for  preamble  discussions  to 
accompany  the  final  regional  haze  rule. 
These  preamble  suggestions  include 
clarifications  of  the  rationale  for  certain 
conclusions,  explanations  to  clarify 
WGA's  regulatory  language  suggestions, 
and  discussions  of  a  niunber  of  WGA's 
suggested  policy  interpretations  for 
implementation  of  the  final  rule.  At  this 
time,  the  EPA  has  not  drafted  specific 
preamble  language  in  reaction  to  these 
suggestions.  We  do.  however,  request 
comment  on  the  concepts  and 
suggestions  that  WGA  recommends  that 
EPA  include  in  the  preamble  to  the  final 
rule. 

The  WGA  letter,  and  the  regulatory 
language  are  available  for  review  in  the 
docket  as  items  VIII-G-76  and  VIU-I- 
02,  respectively.  In  addition,  these  items 
are  on  the  Internet  at  http:// 
www.epa.gov/ttn/oarpg/tlsn.html. 

n.  TEA-21  Legislation 

In  the  proposed  rule,  we  stated  our 
intent  to  coordinate  SIP  revisions  for 
regional  haze  with  the  schedule  for  SIP 
revisions  under  the  new  PMjj  standard 
(see  62  FR  41151).  The  proposed  rule 
also  required  States  to  submit  a  SIP 
revision  with  basic  planning  provisions 
and  commitments  within  12  months, 
consistent  with  the  requirements  of 
section  169B  of  the  CAA.  For  States 
with  PMjj  nonattainment  areas,  the 
proposal  required  States  to  submit 
control  strategies  at  the  same  time  as 
PMzj  control  strategies  (62  FR  41159). 

On  June  9. 1998.  me  President  signed 
the  TEA-21.  Section  4102(c)(2)  of  the 
TEA-21  revises  the  timing  requirements 
for  submission  of  SIPs  for  the  visibility 
program.  However,  TEA-21  is 
consistent  with  the  desire  expressed  by 


EPA  in  the  notice  of  proposed 
rulemaking  to  harmonize  the  visibility 
program  with  the  PM2.5  program. 
Section  4102(c)(2)  reads  as  follows: 

(2)  For  any  area  designated  as 
nonattainment  for  the  July  1997  PMts 
national  ambient  air  quality  standard  in 
accordance  with  the  schedule  set  forth  in  this 
section,  notwithstanding  the  time  limit 
prescribed  in  paragraph  (2)  of  section  169B(e) 
of  the  Clean  Air  Act,  the  Administrator  shall 
require  State  implementation  plan  revisions 
referred  to  in  such  paragraph  (2)  to  be 
submitted  at  the  same  time  as  State 
implementation  plan  revisions  refsmd  to  in 
section  172  of  the  Clean  Air  Act 
implementing  the  revised  national  ambient 
air  quality  standard  for  fine  particulate 
matter  are  required  to  be  submitted.  For  any 
area  designated  as  attainment  or 
tmclassifiable  for  such  standard,  the 
Administrator  shall  require  the  State 
implementation  plan  revisions  referred  to  in 
such  paragraph  (2)  to  be  submitted  1  year 
after  the  area  has  been  so  designated.  The 
preceding  provisions  of  this  paragraph  shall 
not  preclude  the  implementation  of  the 
agreements  and  recommendations  set  forth  in 
the  Grand  Canyon  Visibility  Transport 
Commission  Report  dated  June  1996. 

The  Conference  Report  accompanying 
TEA-21  explains  the  provisions 
affecting  the  visibility  program.  The 
Conference  Report  states: 

The  Conferees  recognize  that  the  Regional 
Haze  regulation  has  not  been  finalized  and 
the  Administrator  of  the  Environmental 
Protection  Agency  (EPA)  is  still  considering 
the  views  of  various  stakeholders.  The 
Conferees  agree  with  EPA's  public  statements 
that  the  schedule  for  the  State 
Implementation  Plan  due  pursuant  to  section 
169B(e)(2)  of  the  Clean  Airport  [sic]  Act 
should  be  harmonized  with  the  Schedule  for 
State  Implementation  Plan  submissions 
required  for  PM2.5  ambient  air  quality 
standard  promulgated  in  July,  1997. 

As  required  by  Congress,  we  intend  to 
incorporate  the  deadlines  contained  in 
the  TEA-21  into  the  final  regional  haze 
rule.  The  TEA-21  provision  requires 
specific  deadlines  for  regional  haze  SIP 
submissions  within  1  year  after  an 
"area"  is  designated  as  attainment  or 
imclassified  for  PM2J,  and  at  the  same 
time  that  PMu  SEPs  are  due  for  "areas" 
that  are  designated  as  nonattainment  for 

PM2J. 

There  is  one  potential  area  of  concern 
with  the  TEA-Zl  provisions  for  which 
we  seek  public  comment.  While  the 
deadlines  and  statement  of  intent  are 
generally  clear,  the  TEA-21  legislation 
does  not  address  the  deadlines  that 
would  apply  for  a  regional  plaiming 
effort  that  incorporated  both  attainment 
and  nonattainment  areas.  While  certain 
Class  I  areas  may  be  affected  only  by 
emissions  from  attainment  and/or 
imclassified  areas,  we  do  not  believe 
that  Congress  intended  to  inhibit 


regional  planning  efforts  by  requiring 
area-by-area  submittals  (sometimes 
within  a  single  State)  when  both 
attainment  and  nonattainment  areas  are 
included.  We  believe  that  this  result 
would  not  be  consistent  with  the  nature 
of  the  regional  haze  problem,  which,  as 
noted  in  the  preamble  to  the  proposed 
rulemaking,  aims  to  address  pollutants 
which  can  travel  hundreds  of  miles. 
Additionally,  we  do  not  believe  that  this 
result  would  be  condstent  with  the 
expressed  intent  of  Congress  to 
harmonize  regional  haze  planning 
efforts  with  those  for  PM2J. 
Accordingly,  we  intend  to  incorpwate 
an  optional  approach  into  the  final  rule 
which  will  allow  States  to  first  submit 
SIP  revisions  which  commit  to  specific 
integrated  regional  planning  efforts  but 
which  do  not  set  forth  control  strategies. 
Under  this  approach.  States  committing 
to  regional  planning  would  have 
coordinated  deadlines  for  regional  haze 
control  strategies  for  tmclassifiable, 
attainment  and  nonattainment  areas 
within  a  single  planning  region.  We 
recognize  that  this  approach  could  have 
the  effect  of  delaying  control  strategy 
plan  submittal  dates  for  some  areas,  but 
we  believe  that  such  an  option  will 
support  effective  coordination  between 
the  PMj^  and  regional  haze  programs 
and  is  consistent  with  the  statement  of 
congressional  intent.  Accordingly,  we 
request  comment  on  this  interpretion  of 
TEA-21. 

m.  Where  To  Send  Comments 

Please  send  comments  directly  to 
Docket  A-95-38  at  the  address 
previously  provided  and  specify  that 
they  are  in  response  to  this  notice. 
Comments  will  be  forwarded  from  the 
Air  Docket  to  the  appropriate  EPA  staff. 

Dated:  August  26, 1998. 
Lydia  Wcgnum, 

Acting  Director,  Office  of  Air  Quality  Planning 
and  Standards. 

[FR  Doa  98-23678  Filed  9-2-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  102-0091b:  FRL-6151-1] 

Approval  and  Promulgation  of  State 
imptementation  Plans;  California  State 
Implementation  Plan  Revision,  Yolo- 
Solano  Air  Quality  Management 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


46954 


Federal  Register / Vol.  63,  No.  171 /Thursday,  September  3,  1998 /Proposed  Rules 


summary:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concerns  the  control  of  oxides  of 
nitrogen  (NOx)  emissions  fronr 
stationary  gas  turbines  within  the  Yolo- 
Solano  Air  Quality  Management 
District. 

The  intended  effect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  NOx  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  not  take  effect  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  by  October  5, 1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
Yolo-Solano  Air  Quality  Management 

District.  1947  Galileo  court.  Suite  103, 

Davis,  CA  95616. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel,  Rulemaking  Office 
{AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1185. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Yolo-Solano  Air 
Quality  Management  District's  Rule 
2.34,  Stationary  Gas  Turbines, 
submitted  to  EPA  on  September  28, 
1994  by  the  California  Air  Resources 


Board.  For  further  information,  please 
see  the  information  provided  in  the 
Direct  Final  action  that  is  located  in  the 
Rules  Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  August  13, 1998. 
Laura  Yoshi, 

Deputy  Regional  Administrator,  Region  IX. 
(PR  Doc.  98-23501  Filed  9-2-98;  8:45  am] 
BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KYI  04-1 -881 8b;  FRL-6152-8] 

Approval  and  Promulgation  of 
Implementation  Plans  Commonwealth 
of  Kentucky 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Kentucky  which 
revises  the  emissions  budget  for  use  in 
determination  of  Transportation 
Conformity  in  the  Edmonson  and 
Owensboro  ozone  maintenance  area.  In 
the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  a  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  rule.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  October  5, 1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Kelly  Sheckler  at  the 
Region  4,  Environmental  Protection 
Agency,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Copies  of  the  dociunents  relative  to 
this  action  are  available  for  pubUc 
inspection  during  normal  business 
hoiu's  at  the  following  locations.  The 
persons  wanting  to  examine  these 


documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Reference  file  number  KY104-9818.  The 
Region  4  office  may  have  additional 
backgroimd  documents  not  available  at 
the  other  locations. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington,  D.C.  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
-30303. 
Kentucky  Department  for 
Environmental  Protection,  803 
Schenkel  Lane,  Frankfort,  Kentucky 
40601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Sheckler  at  (404)  562-9042. 
Reference  file  KY-104-9818. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rule's  section  of  this  Federal  Register. 

Dated:  July  30, 1998. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  98-23503  Filed  9-2-98;  8:45  am) 

BILLING  CODE  eseO-SO-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parts  1207  and  2551 
RIN304&-AA17 

Senior  Companion  Program 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  proposes  to  amend  the 
regulations  governing  the 
administration  of  the  Senior  Companion 
Program  (SCP).  These  amendments  will: 
implement  changes  in  the  program's 
authorizing  legislation;  establish 
minimum  program  requirements  with 
greater  clarity;  update  program 
operations  to  make  them  responsive  to 
changes  that  have  occiured  since  the 
regulations  were  last  pubhshed; 
consolidate  requirements  from  outdated 
sources  into  one  user  friendly 
document;  balance  increased  flexibility 
vnth  increased  responsibility  and 
accountability  at  the  local  level;  and 
incorporate  new  concepts  of 
programming  to  highUght  the 
accomplishments  and  impact  of  senior 
service. 
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The  format  used  is  designed  to  make 
the  requirements  easy  for  local  sponsors 
and  project  managers  to  imderstand.  It 
integrates  related  topics  under  one 
heading  for  easy  reference. 

Upon  adoption,  the  proposed 
amendments  will  supersede  the  old 
ACTION  regulations  and  the  SCP 
Operations  Handbook. 

DATES:  Comments  must  be  submitted  on 
or  before  November  2, 1998. 

ADDRESSES:  Comments  should  be  sent  to 
the  Corporation  for  National  Service, 
Director,  National  Senior  Service  Corps, 
1201  New  York  Avenue.  NW, 
Washington.  DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT:  Rey 
Tejada  at  202-606-5000,  ext.  197. 

SUPPt.EMENTARY  INFORMATION:  The 
requirements  governing  the 
administration  of  SCP  projects  are 
currently  embodied  in  two  documents: 
45  CFR  Part  1207  which  was  last 
published  in  the  Federal  Register  on 
Jime  10. 1983.  and  the  SCP  Ofterations 
Handbook.  The  proposed  amendments 
will  combine  all  minimum  program 
requirements  in  just  one  document  to 
make  it  easier  for  interested  parties  to 
secure  basic  program  infoonation. 

The  proposed  amendments  include 
modifications  to  cvurent  program 
reqiiirements  including  those  appUcable 
to:  the  responsibilities  of  a  SCP  sponsor, 
commimity  participation  in  local  project 
operations,  full-time  project  director, 
volunteer  income  eligibiUty,  volimteer 
service  schedule,  volunteer  leave,  cUent 
care  plan,  authority  to  approve  grants, 
waiver  of  non- federal  support,  ratio  of 
volimteer  cost  reimbursement,  and 
compensation  for  service. 

The  proposed  amendments  also 
reflect  changes  in  the  program's 
administrative  structure  residting  from 
the  merger  of  the  former  ACTION 
agency  into  the  Corporation  in  April 
1994. 

Regulatory  Flexibility  Act  and 
Uidunded  Mandate  Reform  Act 

The  General  Counsel,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  606(b)),  has  reviewed  this 
regulation  and  by  approving  certifies 
that  this  proposed  rule  will  not  have  a 
significant  impact  on  small  business 
entities. 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995,  the  Corporation 
certifies  that  this  proposed  rule  does  not 
include  any  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  govenunents,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  aimually  for  inflation) 
in  any  one  year. 


Paperwork  Reduction  Act  of  1995 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  strengthened  federalism 
by  relying  on  processes  developed  by 
State  and  local  govenunents  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

In  accordance  with  the  order,  this 
docimient  is  intended  to  provide  early 
notification  of  the  Corporation's  specific 
plans  and  actions  for  this  program. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  The  Office  of  Management 
and  Budget  has  reviewed  this  rule  and 
has  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Plaiming  and  Review. 

Participation  in  the  Rulemaking 

The  SCP  Program  Council,  a  group 
established  to  provide  advice  to  the 
Corporation  on  program  related  issues, 
was  consulted,  reviewed  and  gave 
recommendations  on  initial  drafts  of  the 
proposed  regulations.  Council 
membership  is  comprised  of  SCP  projetrt 
staff  and  sponsor  representatives,  as 
well  as  selected  staff  from  Corporation 
field  offices.  A  similar  opportunity  was 
given  to  all  Corporation  field  staff,  a 
group  that  plays  an  important  role  in  the 
implementation  of  program  regulations. 

Distribution  Table 
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2251.31 

1 207.4-1  
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1 207.&-1  ..................................... 

2251.51 

2251.61 

2251.71 

2251.81 

2251.91 

2251.101 
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List  of  Subjects 

45  CFR  Part  1207 

Aged.  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements,  Volimteers. 

45  CFR  Part  2551 

Aged.  Grant  programs-social 
programs.  Volunteers. 

Accordingly,  and  under  the  authority 
of  42  U.S.C.  12501  etseq.,  the 
Corporation  proposes  to  amend  45  CFR 
chapters  Xn  and  XXV  as  follows: 

PART  1207— {REDESIQNATED  AS 
PART  2551] 

1.  Part  1207  in  45  CFR  chapter  XII  is 
redesignated  as  part  2551  in  45  CFR 
chapter  XXV  and  is  revised  to  read  as 
follows: 

PART  2551— SENIOR  COMPANION 
PROGRAM  ^ 

Sul)part  A— General 

2551.11  What  is  the  Senior  Companion 
Program? 

2551.12  Definitions. 

Sut>part  B— Eligibility  and  R«sponsit)ilities 
of  a  Sponsor 

2551.21  Who  is  eligible  to  serve  as  a 
sponsor? 

2551.22  What  are  the  responsibilities  of  a 
sponsor? 

2551.23  What  are  a  sponsor's  program 
responsibilities? 

2551.24  What  are  a  sfKinsor's 
responsibilities  for  securing  conununity 
participation? 

2551.25  What  are  a  sponsor's 
administrative  responsibilities? 

2551.26  May  a  sponsor  administer  more 
than  one  program  grant  from  the 
Corporation? 

Sul>part  0— Suspension  and  Termination  of 
Corporation  Assistance 

2551.31  What  are  the  rules  on  suspension, 
termination,  and  denial  of  refunding  of 
grants? 

Sut>part  D— Senior  Companion  Eligibility, 
Status,  and  Cost  Reimburaements 

2551.41  Who  is  eligible  to  be  a  Senior 
Companion? 

2551.42  What  income  guidelines  govern 
eligibility  to  serve  as  a  stipended  Senior 
Companion? 

2551.43  What  is  considered  income  for 
determining  volunteer  eligibility? 

2551.44  Is  a  Senior  Companion  a  federal 
employee,  an  employee  of  the  sponsor  or 
of  the  volunteer  station? 

2551.45  What  cost  reimbursements  are 
provided  to  Senior  Companions? 

2551.46  May  the  cost  reimbursements  of  a 
Senior  Companion  be  subject  to  any  tax 
or  charge,  be  treated  as  wages  or 
compensation,  or  affect  eligibility  to 
receive  assistance  firom  other  programs? 
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Subpart  E — Senior  Companion  Terms  of 
Service 

2551.51  What  are  the  terms  of  service  of  a 
Senior  Companion? 

2551.52  Under  what  circumstances  may  a 
Senior  Companion  be  allowed  to  serve  a 
modiHed  service  schedule? 

2551.53  What  factors  are  considered  in 
determining  a  Senior  Companion's    - 
service  schedule? 

2551.54  Under  what  circumstances  may  a 
Senior  Companion's  service  be 
terminated? 

2551.55  Are  Senior  Companions  eligible  for 
leave? 

Subpart  F — Responsibilities  of  a  Volunteer 
Station 

2551.61  When  may  a  sponsor  serve  as  a 
volunteer  station? 

2551.62  What  are  the  responsibilities  of  a 
volunteer  station? 

Sutipart  Q— Senior  Companion  Placements 
and  Assignments 

2551.71  Must  all  Senior  Companion 
placements  be  year-round? 

2551.72  What  requirements  govern  the 
assignment  of  Senior  Companions? 

2551.73  Is  a  written  care  plan  required  for 
each  volunteer  station  and  what  purpose 
does  it  serve? 

Sut>part  H — Clients  Served 

2551.81    What  type  of  clients  are  eligible  to 
be  served? 

Subpart  I— Application  and  Fiscal 
Requirements 

2551.91  Application  and  award  process. 

2551.92  Project  funding  requirements.    . 

2551.93  Grants  management  requirements. 

Subpart  J— Non-Stipended  Senior 
Companions 

2551.101  What  rule  governs  the  recruitment 
and  enrollment  of  f>ersons  who  do  not 
meet  the  income  eligibility  guidelines  to 
serve  as  Senior  Companions  without 
stipends? 

2551.102  What  are  the  conditions  of  service 
of  non-stipended  Senior  Companions? 

2551.103  Must  a  sponsor  be  required  to 
enroll  non-stipended  Senior 
Companions? 

2551.104  May  Corporation  funds  be  used 
for  non-stipended  Senior  Companions? 

Subpart  K— Non-Corporation  Funded  SCP 
Projects 

2551.111  Under  what  conditions  can  an 
agency  or  organization  sponsor  a  Senior 
Companion  project  without  Corporation 
funding? 

2551.112  What  benefits  are  a  non- 
Corporation  funded  project  entitled  to? 

2551.113  What  fmancial  obligation  does  the 
Corporation  incur  for  non-Corporation 
funded  projects? 

2551.114  What  happens  if  a  non- 
Corporation  funded  sponsor  does  not 
comply  with  the  Memorandum  of 
Agreement? 


Subpart  L— Restrictions  and  Legal 
Representation 

2551.121  What  legal  limitations  apply  to 
the  operation  of  the  Senior  Companion 
Program  and  to  the  expenditure  of  grant 
funds? 

2551.122  What  legal  coverage  does  the 
Corporation  make  available  to  Senior 
Companions  ? 

Authority:  42  U.S.C.  4950  et  seq.,  5013. 

Subpart  A — Gefierai 

§  2551 .1 1    What  is  the  Senior  Companion 
Program? 

The  Senior  Companion  Program 
provides  grants  to  eligible  agencies  and 
organizations  to  engage  older  persons, 
particularly  those  with  limited  incomes, 
in  volunteer  service  to  meet  critical 
commimity  needs.  Program  funds  are 
used  to  support  Senior  Companions  in 
providing  supportive,  individualized 
services  to  help  adults  with  special 
needs  maintain  their  dignity  and 
independence.  The  program  uses  the 
skills  and  experiences  of  individuals  age 
60  and  over  as  a  resource  to  address 
local  needs,  and  seeks  to  enrich  the 
lives  of  older  people  through  their 
participation  in  community  service. 

§2551.12    Definitions 

(a)  Act.  The  Domestic  Volunteer 
Service  Act  of  1973  as  amended.  Pub.  L. 
93-113,  Oct.  1, 1973,  87  Stat.  396.  42 
U.S.C.  4950  et  seq. 

(b)  Adult  with  special  needs.  Any 
individual  over  21  years  of  age  who  has 
one  or  more  physical,  emotional,  or 
mental  health  limitations  and  is  in  need 
of  assistance  to  achieve  and  maintain 
their  highest  level  of  independent 
living. 

(c)  Adequate  Staffing  Level.  The 
number  of  project  staff  or  full-time 
equivalent  needed  by  a  sponsor  to 
manage  NSSC  project  operations 
considering  such  factors  as:  number  of 
budgeted  Volunteer  Service  Years 
(VSY),  number  of  volunteer  stations, 
and  the  size  of  the  service  area. 

(d)  Annual  income.  Total  cash 
receipts  from  all  sources  over  the 
preceding  12  months  including:  the 
applicant  or  enrollee's  income  and,  the 
applicant  or  enrollee's  spouse's  income, 
if  the  spouse  lives  in  the  same 
residence.  The  value  of  shelter,  food, 
and  clothing,  may  be  counted  if 
provided  at  no  cost  by  persons  related 
to  the  applicant/enrollee,  or  spouse. 

(e)  Care  plan.  A  written  description  of 
a  Senior  Companion's  assignment  with 
a  cUent.  The  plan  defines  the  goals  for 
the  client  to  be  attained  through  the 
relationship  with  a  Senior  Companion 
and  the  specific  activities  to  be 
performed  by  the  Senior  Companion  in 
the  assignment. 


(f)  Chief  Executive  Officer.  The  Chief 
Executive  Officer  of  the  Corporation 
appointed  under  the  Trust  Act. 

fg)  Corpomtion.  The  Corporation  for 
National  and  Community  Service 
established  under  the  Trust  Act.  The 
Corporation  is  also  sometimes  referred 
to  as  CNCS. 

(h)  Cost  Reimbursements. 
Reimbursements  provided  to  volunteers 
such  as  stipends  to  cover  incidental 
costs,  meals,  and  transportation,  to 
enable  them  to  serve  without  cost  to 
themselves.  Also  included  are  the  costs 
of  annual  physical  examinations, 
volunteer  insurance  and  recognition 
which  are  budgeted  as  Volunteer 
Expenses. 

(i)  In-home.  The  non-institutional 
assignment  of  a  Senior  Companion  in  a 
private  residence. 

(j)  Letter  of  Agreement.  A  written 
agreement  between  a  volunteer  station, 
the  sponsor  and  the  adult  served  or  the 
persons  legally  responsible  for  that 
adult.  It  authorizes  the  assignment  of  a 
Senior  Companion  in  the  clients  home, 
defines  the  Senior  Companion's 
activities  and  delineates  specific 
arrangements  for  supervision. 

(k)  Memorandum  of  Understanding.  A 
written  statement  prepared  and  signed 
by  the  Senior  Companion  project 
sponsor  and  the  volunteer  station  that 
identifies  project  requirements,  working 
relationships  and  mutual 
responsibilities. 

(1)  National  Senior  Service  Corps 
(NSSC).  The  collective  name  for  the 
Foster  Grandparent  Program  (FGP),  the 
Retired  and  Senior  Volunteer  Program 
(RSVP),  the  Senior  Companion  Program 
(SCP),  and  Demonstration  Programs 
established  imder  Title  II  Parts  A,  B,  C. 
and  E,  of  the  Act.  NSSC  is  also  referred 
to  as  the  "Senior  Corps". 

(m)  Non-Corporation  Support 
(Required).  The  percentage  share  of  non- 
Federal  cash  and  in-kind  contributions, 
required  to  be  raised  by  the  sponsor  in 
support  of  the  grant. 

tn)  Non-Coq3oration  Support  (Excess). 
The  amount  of  non-Federal  cash  and  in- 
kind  contributions  generated  by  a 
sponsor  in  excess  of  the  required 
percentage. 

(o)  Project.  The  locally  planned  and 
implemented  Senior  Companion 
Program  activity  or  set  of  activities  as 
agreed  upon  between  a  sponsor  and  the 
Corporation. 

(p)  Qualified  Individual  With  a 
Disability.  An  individual  with  a 
disabihty  who,  with  or  without 
reasonable  accommodation,  can  perform 
the  essential  functions  of  a  volunteer 
position  that  such  individual  holds  or 
desires.  For  purposes  of  the  Americans 
With  Disabilities  Act,  consideration 
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shall  be  given  to  a  sponsor's  or 
volimteer  station's  judgment  as  to  what 
fimctions  of  a  volunteer  position  are 
essential.  If  a  sponsor  has  prepared  a 
written  description  before  advertising  or 
interviewing  applicants  for  the  position, 
the  written  description  shall  be 
considered  evidence  of  the  essential 
functions  of  the  volunteer  position.  This 
definition  includes  an  individual  with  a 
physical  or  mental  impairment  as 
defined  in  section  101(8)  of  the 
Americans  With  DisabiUties  Act  of  1990 
(42  U.S.C.  12111(8)). 

(q)  Service  Area.  The  geographically 
defined  area  in  which  Senior 
CcHnpanicMis  are  recruited,  eim>lled,  and 
placed  on  assignments. 

(r)  Service  Schedule.  A  written 
delineation  of  the  days  and  times  a 
Senior  Companion  serves  each  week. 

(s)  Sponsor.  A  pubUc  agency  w 
private  nonjNrofit  organization  that  is 
responsible  for  the  operation  of  a  Senior 
Companion  moject. 

(t)  Stipena.  A  payment  to  Senior 
Companirais  to  enable  them  to  serve 
without  cost  to  themselves.  The  amoimt 
of  the  stipend  is  determined  by  the 
Corporation  and  is  payable  in  regular 
installments.  The  minimum  amount  of 
the  stipend  is  set  by  law  and  shall  be 
adjusted  by  the  CEO  from  time  to  time. 

(u)  Trust  Act.  The  National  and 
Commimity  Service  Trust  Act  of  1993, 
Pub.  L.  103-82,  Sept.  21, 1993, 107  Stat. 
785. 

(v)  United  States  and  States.  Each  of 
the  several  States,  the  District  of 
Columbia,  the  U.S.  Virgin  Islands,  the 
Commonwealth  of  Puerto  Rico,  Guam 
and  American  Samoa,  and  Trust 
Territories  of  the  Pacific  Islands. 

(w)  Volunteer  Station.  A  pubfic 
agency,  private  nonprofit  organization 
or  proprietary  health  care  agency  or 
organization  that  accepts  the 
resp<»sibility  for  assignment  and 
supervisirai  of  Senior  Companions  in 
health,  social  service  or  related  settings 
such  as  multi-purpose  centers,  home 
health  care  agencies  or  similar 
estabhshments.  Each  volunteer  station 
must  be  licensed  or  otherwise  certified, 
when  required,  by  the  appropriate  state 
or  local  government.  Private  homes  are 
not  v(^unteer  stations. 

Subpart  B    EllgiMHty  and 
H— powtibliW—  o(  a  Sponaor 

52551^1    Who  iaeilgible  to  serve  as  a 
sponsor? 

The  Corporation  award?  grants  to 
public  agencies,  including  Indian  tribes 
and  non-profit  private  organizations,  in 
the  United  States  that  have  the  authority 
to  accept  and  the  capabiUty  to 
administer  a  Senior  Companion  project. 


§2551.22    What  are  the  responsibilities  of 
a  sponsor? 

A  sponsor  is  responsible  for  fulfilling 
all  project  management  requirements 
necessary  to  accomplish  the  purposes  of 
the  Senior  Companion  Program  as 
specified  in  the  Act.  A  sponsor  shall  not 
delegate  or  contract  these 
responsibiUties  to  another  entity.  The 
sponsor  shall  comply  with  all  program 
regulations  and  policies,  and  grant 
provisions  prescribed  by  the 
Corporation. 

S  2551.23    What  are  a  sponsor's  program 
responsibMWes? 
A  sponsfx'  shall: 

(a)  Focus  Senictf  Companion  resources 
on  critical  problems  affecting  the  frail 
elderly  and  other  adults  with  special 
needs  within  the  project's  service  area. 

(b)  Assess  on  an  ongoing  basis  or 
collaborate  with  other  community 
organizations  in  the  assessment  of  the 
needs  of  the  client  population  in  the 
commimity  and  develop  strategies  to 
respond  to  those  needs  using  the 
resources  of  Senior  Companions. 

(c)  Develop  and  manage  a  system  of 
volunteer  stations  by: 

(1)  Insuring  that  a  volunteer  station  is 
a  pubhc  or  non-profit  private 
organization,  or  an  eligible  proprietary 
health  care  agency,  capable  of  serving  as 
a  volunteer  station  for  the  placement  of 
Senior  Companions; 

(2)  Ensuring  that  the  placement  of 
Senior  Companions  is  governed  by  a 
Memorandum  of  Understanding: 

(i)  That  is  negotiated  prior  to 
placement; 

(ii)  That  specifies  the  mutual 
resp<Hisibilities  of  the  station  and 
sponsor,  and 

(iii)  That  is  renegotiated  at  least  every 
three  years;  and 

(3)  Reviewing  volunteer  placements 
regularly  to  ensure  that  clients  are 
eUgible  to  be  served. 

(d)  Develop  service  opportunities  that 
consider  the  skills  and  experiences  of 
the  Senior  Companion. 

(e)  Consider  the  demographic  make- 
up of  the  project  service  area  in  the 
enrollment  of  Senior  Companions, 
taking  special  efforts  to  recruit  eUgible 
individuals  from  minority  groups, 
persons  with  disabiUties,  and  undei^ 
represented  groups. 

(f)  Provide  Semor  Companions:  with 
assignments  that  show  direct  and 
demonstrable  benefits  to  the  adults  and 
the  community  served,  the  Senior 
Companions,  and  the  volunteer  station; 
with  required  cost  reimbursements 
specified  in  §  2551.45;  with  the 
opportiuiity  to  serve  year-round;  with 
not  less  than  40  hours  of  pre-service 
orientation  and  4  hours  of  monthly  in- 
service  training. 


(g)  Encourage  the  most  efficient  and 
effective  use  of  Senior  Companions  by 
coordinating  project  services  and 
activities  with  related  national,  state 
and  local  programs,  including  other 
Corporation  programs. 

(h)  Conduct  an  annual  appraisal  of 
volunteers'  performance  and  aimual 
review  of  their  income  eligibility. 

(i)  Develop,  and  regularly  update,  a 
strategic  plan  that  includes  the 
sponsor's  vision  and  goals  for  the 
project.  — „ 

(j)  Develop,  and  annually  update,  a 
plan  for  promoting  senior  service  within 
the  project's  service  area. 

(k)  Annually  ass^s  the 
accomplishments  and  impact  of  the 
project  on  the  identified  needs  and 
problems  of  the  client  population  in  the 
community. 

(1)  Establish  written  service  poUcies 
fcv  Senior  Companions  that  include  but 
are  not  limited  to  annual  and  sick  leave, 
hoUdays.  service  schedules, 
termination,  appeal  procedures,  meal 
and  transportation  reimbursements. 

52551.24  What  ar*  a  sponsor's 

TWWpOnWmH^nMWm  TOT  WCUflflQ  CvfTOnMfHCy 

participalion? 

(a)  A  sponsor  shall  secure  community 
participation  in  local  project  operation 
by  estabhshing  an  Advisory  Council  or 
a  similar  organizational  structure  with  a 
membership  that  includes  people: 

(1)  Knowledgeable  of  human  and 
social  needs  of  the  community; 

(2)  Competent  in  the  field  of 
community  service  and  volunteerism; 

(3)  Capable  of  helping  the  spcxisor 
meet  its  administrative  and  program 
responsibilities  including  fund-raising, 
pubhcity  and  impact  programming; 

(4)  With  interest  in  and  knowledge  of 
the  capability  of  older  adults;  and 

(5)  Of  a  diverse  composition  that 
reflects  the  demographics  of  the  service 
area. 

(b)  The  sponsor  determines  how  such 
participation  shall  be  secured, 
consistent  with  the  provisions  of 
paragraphs  (a)(1)  through  (a)(5)  of  this 
section. 

12551.25  What  are  a  sponsor's  . 
aamtnistratJve  responsibMitiesT 

A  sponsor  shall: 

(a)  Assume  full  responsibiUty  for. 
securing  maximum  and  continuing 
ccHnmunity  financial  and  in-kind 
support  to  operate  the  project 
successfully. 

(b)  Develop  a  written  delegation  of 
authority  that  carefully  defines  and 
clearly  delineates  project  roles  and 
responsibilities  retained  by  the  sponsor 
fit>m  those  delegated  to  project  staff. 

(c)  Provide  levels  of  staffing  and 
resources  appropriate  to  accompUsh  the 
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purposes  of  the  project  and  carry  out 
those  project  management 
responsibiUties  outlined  in  the  above 
mentioned  delegation  of  authority  and 
provide  necessary  administrative 
support  to  such  project  staff. 

(a)  Employ  a  full-time  project  director 
to  accomplish  program  objectives  and 
manage  the  functions  and  activities 
delegated  to  project  staff  for  NSSC 
program(s)  within  its  control.  A  full- 
time  project  director  shall  not  serve 
concurrently  in  another  capacity,  paid 
or  unpaid,  during  estabUshed  working 
hours.  The  project  director  may 
participate  in  activities  to  coordinate 
program  resources  with  those  of  related 
local  agencies,  boards  or  organizations. 
A  sponsor  may  negotiate  the 
employment  of  a  part-time  project 
director  with  the  Corporation  when  it 
can  justify  that  such  an  arrangement 
will  resuh  in  cost  savings  applied 
proportionately  to  both  federal  and  non- 
federal funds  without  adversely 
affecting  the  size,  scope,  and  quaUty  of 
project  operations. 

(e)  Consider  all  project  staff  as 
sponsor  employees  subject  to  its 
personnel  policies  and  procedures. 

(f)  Compensate  project  staff  at  a  level 
that  is  comparable  with  other  similar 
staff  positions  in  the  sponsor 
organization  and/or  project  service  area. 

igi  Establish  risk  management  poUcies 
and  procedures  covering  project  and 
Senior  Companion  activities.  This 
includes  provision  of  appropriate 
insurance  coverage  for  Senior 
Companions,  vehicles  and  other 
properties  used  in  the  project. 

(h)  Establish  record  keeping/reporting 
systems  in  compliance  with  Corporation 
requirements  that  ensure  quality  of 
program  and  fiscal  operations,  facilitate 
timely  and  accurate  submission  of 
required  reports;  and  cooperate  with 
Corporation  evaluation  and  data 
collection  efforts. 

(i)  Comply  with  and  ensiue  that  all 
volimteer  stations  comply  with,  all 
appUcable  dvil  rights  laws  and 
regulations,  including  providing 
reasonable  accommodation  to  qualified 
individuals  with  disabiUties. 

$2S51^    May  a  sponsor  administer  more 
than  one  program  grant  from  the 
CorperaMon? 

A  sponsor  may  administer  more  than 
one  Corporation  program. 

Subpart  C— Suspenskxi  and 
Tennination  of  Corporatton  Assistanca 

§2551.31    What  are  the  rules  on 
suspension,  termination,  and  denial  of 
refunding  of  grants? 

(a)  The  Chief  Executive  Officer  or 
designee  is  authorized  to  suspend 


further  payments  or  to  terminate 
payments  under  any  grant  providing 
assistance  under  the  Act  whenever  he/ 
she  determines  there  is  a  material 
failiu«  to  comply  with  applicable  terms 
and  conditions  of  the  grant.  The  Chief 
Executive  Officer  shall  prescribe 
procedures  to  insure  that: 

(1)  Assistance  under  the  Act  shall  not 
be  suspended  for  failure  to  comply  with 
applicable  terms  and  conditions,  except 
in  emergency  situations  for  thirty  days; 

(2)  An  appUcation  for  refunding 
under  the  Act  may  not  be  denied  unless 
the  recipient  has  been  given: 

(i)  Notice  at  least  75  days  before  the 
denial  of  such  application  of  the 
possibility  of  such  denial  and  the 
grounds  for  any  such  denial;  and 

(ii)  Opportunity  to  show  cause  why 
such  action  should  not  be  taken; 

(3)  In  any  case  where  an  application 
for  refunding  is  denied  for  failure  to 
comply  with  the  terms  and  conditions 
of  the  grant,  the  recipient  shall  be 
afforded  and  opportunity  for  an 
informal  hearing  before  an  impartial 
hearing  officer,  who  has  been  agreed  to 
by  the  recipient  and  the  Corporation; 
and 

(4)  Assistance  under  the  Act  shall  not 
be  terminated  for  failure  to  comply  with 
applicable  terms  and  conditions  unless 
the  recipient  has  been  afforded 
reasonable  notice  and  opportunity  for  a 
full  and  fair  hearing. 

(b)  In  order  to  assure  equal  access  to 
all  recipients,  such  hearings  or  other 
meetings  as  may  be  necessary  to  fulfill 
the  requirements  of  this  section  shall  be 
held  in  locations  convenient  to  the 
recipient  agency. 

(c)  The  procedures  for  suspension, 
termination,  and  denial  of  refunding, 
that  apply  to  the  Senior  Companion 
Program  are  specified  in  45  CFR  Part 
1206. 

Subpart  D—S«nior  Companion 
EUgibiUty,  Status,  and  Cost 
ReimtHirsemonts 

S2S51.41    Who  is  eNgiMe  to  tM  a  Senior 
Companion? 

(a)  To  be  a  Senior  Companion  an 
individual  must: 

-(1)  Be  60  years  of  age  or  older; 

(2)  Be  determined  by  a  physical 
examination  to  be  capable,  with  or 
without  reasonable  accommodation  of 
serving  adults  with  special  needs 
without  detriment  to  either  themselves 
or  the  adults  served; 

(3)  Be  able  and  available  to  perform 
service  on  a  year  round  basis; 

(4)  Agree  to  abide  by  all  requirements 
as  set  forth  in  this  part;  and 

(5)  In  order  to  receive  a  stipend,  have 
an  income  that  is  within  the  income 


eligibility  guidelines  specified  in 
subpart  D  of  this  part. 

(b)  Eligibility  to  be  a  Senior 
Companion  shall  not  be  restricted  on 
the  basis  of  formal  education, 
experience,  race,  religion,  color, 
national  origin,  sex,  age,  handicap,  or 
poUtical  affiliation. 

§  2551 .42    What  income  guidelines  govern 
eligibility  to  serve  as  a  stipended  Senior 
Companion? 

(a)  To  be  eim)lled  and  receive  a 
stipend,  a  Senior  Companion  cannot 
have  an  aimual  income  from  all  sources, 
after  deducting  allowable  medical 
expenses,  which  exceeds  the  program's 
income  eligibility  guideline  for  the  state 
in  which  he  or  she  resides.  The  income 
eligibility  guideUne  for  each  state  is  the 
hi^er  amount  of  either: 

(1)  125  percent  of  the  poverty  line  as 
set  forth  m  42  U.S.C.  9902  (2);  or 

(2)  135  percent  of  the  poverty  line,  in 
those  primary  metropolitan  statistical 
areas  (PMSA),  metropolitan  statistical 
areas  (MSA)  and  non-metropolitan 
coimties  identified  by  the  Corporation 
as  being  higher  in  cost  of  Uving,  as 
determined  by  application  of  the 
Volimteers  in  Service  to  America 
(VISTA)  subsistence  rates.  In  Alaska  the 
guideline  may  be  waived  by  the 
Corporation  State  Director  if  a  project 
demonstrates  that  low-income 
individuals  in  that  location  are 
participating  in  the  project. ' 

(b)  Aimual  income  is  counted  for  the 
past  12  months  and  includes  the 
applicant  or  enrollee's  income  and  that 
of  his/her  spouse,  if  the  spouse  lives  in 
the  same  residence.  Sponsors  should 
also  count  the  value  of  shelter,  food,  and 
clothing,  if  provided  at  no  cost  by 
persons  related  to  the  applicant, 
eiuroUee,  or  spouse. 

(c)  Allowable  medical  expenses  are 
annual  out-of-pocket  medical  expenses 
for  health  insurance  premiimis,  health 
care  services,  and  medications  provided 
to  the  applicant,  enrollee,  or  spouse 
which  were  not  and  will  not  be  paid  by 
Medicare,  Medicaid,  other  insurance,  or 
other  third  party  payor,  and  which  do 
not  exceed  15  percent  of  the  appUcable 
income  guideline. 

(d)  Applicants  whose  income  is  not. 
more  than  100  percent  of  the  poverty 
line  shall  be  given  special  consideration 
for  enrollment. 

(e)  Once  enrolled,  a  Senior 
Companion  shall  remain  eligible  to 
serve  and  to  receive  a  stipend  so  long 
as  his  or  her  income,  does  not  exceed 
the  appUcable  income  eUgibility 
guideline  by  20  percent. 
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S  2551.43    What  is  considered  Income  for 
determining  volunteer  eligibility? 

(a)  For  determining  eUgibiUty, 
"income"  refers  to  total  cash  receipts 
before  taxes  from  all  sources  including: 

(1)  Money,  wages,  and  salaries  before 
any  deduction,  but  not  including  food 
or  rent  in  Ueu  of  wages; 

(2)  Receipts  from  self-employment  or 
from  a  farm  or  business  after  deductions 
for  business  or  farm  expenses; 

(3)  Regular  payments  for  pubUc 
assistance,  Social  Security, 
Unemployment  or  Workers 
Compensation,  strike  benefits,  training 
stipends,  alimony,  child  support,  and 
miUtary  family  allotments,  or  other 
regular  supjport  from  an  absent  family 
member  or  someone  not  living  in  the 
household; 

(4)  Government  employee  pensions, 
private  pensions,  and  regidar  insurance 
or  aimuity  payments;  and 

(5)  Income  fit)m  dividends,  interest, 
net  rents,  royalties,  or  income  from 
estates  and  trusts. 

(b)  For  eligibility  purposes,  income 
does  not  refer  to  the  following  money 
receipts: 

(1)  Any  assets  drawn  down  as 
withdrawals  from  a  bank,  sale  of 
property,  house  or  car,  tax  refunds,  gifts, 
one-time  insurance  payments  or 
compensation  from  injury; 

(2)  Non-cash  income,  such  as  the 
bonus  value  of  food  and  fuel  produced 
and  consLuned  on  farms  and  die 
imputed  value  of  rent  from  owner-' 
occupied  farm  or  non-farm  housing. 

$  2551 .44    Is  a  Senior  Companion  a  federal 
employee,  an  employee  of  the  sponsor  or 
of  the  volunteer  station? 

Senior  Companions  are  volunteers, 
and  are  not  employees  of  the  sponsor, 
the  volunteer  station,  the  Corporation, 
or  the  Federal  Government. 

§2551.45    What  cost  relmlMJrsements  are 
provided  to  Senior  Companions? 

Cost  reimbursements  include: 
(a)  Stipend.  A  Senior  Companion  who 
is  income  eligible  will  receive  a  stipend 
in  an  amount  determined  by  the 
Corporation  and  payable  in  regular 
installments,  to  enable  them  to  serve 
without  cost  to  themselves.  The  stipend 
is  paid  for  the  time  Senior  Companions 
spend  with  their  assigned  clients,  for 
earned  leave,  and  for  attendance  at 
official  project  events. 

(1)  Senior  Companions  who  are 
income  eUgible  and  are  related  to  each 
other  are  entitled  to  receive  a  stipend  if 
they  Uve  in  independent  or  separate 
households.  One  eligible  member  of  a 
family  from  the  same  household  is 
entitled  to  receive  a  stipend.  Additional 
members  from  such  famiUes  who  are 


income  eUgible  are  entitled  to  other  cost 
reimbursements  payable  frt>m  grant 
funds. 

(2)  Only  in  cases  where  Senior 
Companions  or  Foster  Grandparents 
marry  after  enrollment  in  the  program, 
may  each  continue  to  receive  a  stipend, 
provided  that  they  remain  income 
eUeible. 

(b)  Insurance.  A  Senior  Companion  is 
provided  with  the  Corporation-specified 
minimum  levels  of  insiu^nce  as  follows: 

(1)  Accident  insumnce.  Accident 
insurance  covers  Senior  Companions  for 
personal  injury  during  travel  between 
their  homes  and  places  of  assignment, 
during  their  volunteer  service,  during 
meal  periods  while  serving  as  a 
volunteer,  and  while  attending  project- 
sponsored  activities.  Protection  shall  be 
provided  against  claims  in  excess  of  any 
benefits  or  services  for  medical  care  or 
treatment  available  to  the  volunteer 
from  other  sources. 

(2)  Personal  liability  insurance. 
Protection  is  provided  against  claims  in 
excess  of  protection  provided  by  other 
insurance.  It  does  not  include 
professional  liabiUty  coverage. 

(3)  Excess  automobile  liability 
insurance,  (i)  For  Senior  Companions 
who  drive  in  connection  with  their 
service,  protection  is  provided  against 
claims  in  excess  of  the  greater  of  either: 

(A)  Liability  insurance  volunteers 
carry  on  their  own  automobiles;  or 

(B)  The  Umits  of  appUcable  state 
financial  responsibility  law,  or  in  its 
absence,  levels  of  protection  to  be 
determined  by  the  Corporation  for  each 
person,  each  accident,  and  for  property 
damage. 

(ii)  Senior  Companions  who  drive 
their  personal  vehicles  to  or  on 
assignments  or  project-related  activities 
must  maintain  personal  automobile 
UabiUty  insiu-ance  equal  to  or  exceeding 
the  levels  estabUshed  by  the 
Corporation. 

(c)  Transportation.  Senior 
Companions  may  receive  assistance 
with  the  cost  of  transportation  to  and 
from  volunteer  assigmnents  and  official 
project  activities,  including  orientation, 
training,  and  recognition  events. 

(d)  Physical  examination.  Senior 
Companions  are  provided  a  physical 
examination  prior  to  assignment  and 
annually  thereafter,  to  ensure  that  they 
will  be  able  to  provide  supportive 
service  without  injury  to  themselves  or 
the  clients  served. 

(e)  Meals  and  recognition.  Senior 
Companions  are  provided  the  following 
within  limits  of  the  project's  available 
resources: 

(1)  Assistance  with  the  cost  of  meals 
taken  while  on  assigiunent;  and 

(2)  Recognition  for  their  service. 


§2551.46    MaythacostreimtHirsamentsof 
a  Senior  Companion  be  subject  to  any  tax 
or  charge.  t>e  treated  as  wages  or 
compensation,  or  affect  eligibility  to  receive 
assistance  from  ottter  programs? 

No.  Senior  Companion's  cost 
reimbiusements  are  not  subject  to  any 
tax  or  charge  or  treated  as  wages  or 
compensation  for  the  piuposes  of 
unemployment  insurance,  worker's 
compensation,  temporary  disability, 
retirement,  public  assistance,  or  similar 
benefit  payments  or  minimiun  wage 
laws.  Cost  reimbursements  are  not 
subject  to  garnishment  and  do  not 
reduce  or  eliminate  the  level  of,  or 
eligibility  for,  assistance  or  services  a 
Senior  Companion  may  be  receiving 
under  any  governmental  program. 

Sut>part  E— Senior  Companion  Terms 
of  Service 

§2551.51    What  are  the  terms  of  service  of 
a  Senior  Companion? 

(a)  A  Senior  Companion  usually 
serves  a  total  of  twenty  hours  a  week. 

(b)  Up  to  20  percent  of  a  project's 
budgeted  Volunteer  Service  Years 
(VSYs)  may  support  volunteers  serving 
an  average  of  20  hours  per  week 
provided  that  the  total  for  each 
volunteer  is  80  hours  for  each  four  week 
period  served.  No  volunteer  covered  by 
this  provision  shall  serve  less  than  two 
or  more  than  eight  hours  per  day. 

(c)  Senior  Companion  service  shall 
not  be  performed  in  fewer  than  three 
days,  or  more  than  five  days  a  week. 

(d)  A  Senior  Companion  shall  not 
serve  more  than  1044  hours  per  budget 
year. 

§  2551 .52  Under  what  circumstances  may 
a  Senior  Companion  t>e  allowed  to  serve  a 
modified  service  sctiedule? 

Senior  Companions  who  have  served 
at  least  ten  years  in  the  program,  and  are 
determined  by  a  medical  examination  to 
have  physical  limitations  that  prevent 
them  from  meeting  the  terms  of  service 
specified  in  §  2551.51,  may  be  allowed 
to  serve  a  modified  schedule  of  not  less 
than  10  hours  a  week  for  a  period  not 
to  exceed  two  years  from  the  time  such 
a  determination  is  made. 

§2551.53    What  factore  are  considered  in 
determining  a  Senior  Companion's  service 
sdiedute? 

(a)  Travel  time  between  the  Senior 
Companion's  home  and  place  of 
assignment  is  not  part  of  the  service 
schedule  and  is  not  stipended. 

(b)  Travel  time  between  individual 
assigiunents  is  a  part  of  the  service 
schedule  and  is  stipended. 

,  (c)  Meal  time  may  be  part  of  the 
service  schedule  and  is  stipended  only 
if  it  is  specified  in  the  care  plan  as  part 
of  the  service  activity. 
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%  2551 .54    Under  what  circumstances  may 
a  Senior  Companion's  service  be 
terminated? 

(a)  A  sponsor  may  remove  a  Senior 
Companion  from  service  for  cause. 
Grounds  for  removal  include  but  are  not 
limited  to:  extensive  and  unauthorized 
absences;  misconduct;  inability  to 
perform  assignments;  and  failure  to 
accept  supervision.  A  Senior 
Companion  may  also  be  removed  from 
service  for  having  income  in  excess  of 
the  eligibility  level. 

(b)  "nie  sponsor  shall  establish 
appropriate  policies  on  service 
termination  as  well  as  procedures  for 
appeal  from  such  adverse  action. 

§  2551 .55    Are  Senior  Companions  eligible 
for  leave? 

(a)  Senior  Companions  are  provided  a 
reasonable  amount  of  stipended  leave 
which  cannot  exceed  four  hours  of 
annual,  and  two  hours  of  sick  leave,  for 
each  month  of  service  under  the  terms 
specified  in  §  2551.51.  Leave  amounts 
should  be  adjusted  for  Senior 
Companions  serving  modified  service 
schedules. 

(b)  Accrued  stipended  leave  must  be 
used  within  the  budget  period  in  which 
it  was  earned. 

(c)  Senior  Companions  unable  to 
travel  to  assignments  due  to  natural 
catastrophes  or  weather  emergencies 
declared  by  appropriate  authorities  in 
the  service  area  may  be  granted 
stipended  leave  for  the  duration  of  the 
emergency  with  proper  documentation 
from  the  sponsor. 

Subpart  F— Responsibilities  of  a 
Volunteer  Station 

S  2551 .61    When  may  a  sponsor  serve  as  a 
volunteer  station? 

(a)  A  sponsor  may  function  as  a 
volunteer  station  if  it  is: 

(1)  A  State  organization  administering 
a  statewide  Senior  Companion  project 
where  the  volunteer  station  is  part  of  the 
State  organization;  or 

(2)  A  Federal  or  State-recognized 
Indian  tribal  government. 

(b)  Other  sponsors  not  included  in  the 
categories  specified  in  paragraphs  (a)(1) 
and  (a)C2)  of  this  section,  can  serve  as  a 
volujiteer  station  provided  that  no  more 
than  20  percent  of  its  budgeted  VSYs 
can  be  placed  in  programs  administered 
by  such  sponsors. 

§  2551 .62    What  are  the  responsibilities  of 
a  volunteer  station? 

A  volunteer  station  shall  undertake 
the  following  responsibilities  jn  support 
oLSenior  Companion  volunteers: 

(a)  Develop  volunteer  assignments 
that  meet  the  requirements  specified  in 
§  2551.71  through  2551.73  and  regularly 


assess  those  assignments  for  continued 
appropriateness. 

fb)  Select  eligible  clients  for  assigned 
volunteers. 

(c)  Develop  a  written  care  plan  for 
each  client  specifying  the  needs  of  the 
client  and  the  role  and  activities  of  the 
Senior  Companion  in  the  delivery  of 
required  services. 

(d)  Obtain  a  Letter  of  Agreement  for 
Senior  Companions  assigned  in-home. 
In  cases  where  the  confidentiality  of 
clients  needs  to  be  protected,  a  modified 
docimient  that  does  not  reveal  client 
identities  shall  be  used. 

(e)  Provide  Senior  Companions 
serving  the  station  with: 

(1)  Orientation  to  the  station  and  any 
in-service  training  necessary  to  enhance 
performance  of  assignments; 

(2)  Resources  required  for 
performance  of  assignments  including 
reasonable  accommodation;  and 

(3)  Appropriate  recognition. 

(f)  Designate  a  staff  member  to  oversee 
fulfillment  of  station  responsibilities 
and  supervision  of  Senior  Companions 
while  on  assignment. 

(g)  Keep  records  and  prepare  reports 
required  by  the  sponsor. 

(h)  Provide  for  the  safety  of  Senior 
Companions  assigned  to  it. 

(i)  Comply  with  all  applicable  civil 
ri^ts  laws  and  regulations  including 
reasonable  accommodation  for  Senior 
Companions  with  disabilities. 

(j)  Undertake  such  other 
responsibilities  as  may  be  necessary  to 
the  successful  performance  of  Senior 
Companions  in  their  assignments  or  as 
agreed  to  in  the  Memorandum  of 
Understanding. 

Subpart  G — Senior  Companion 
Placements  and  Assignments 

§  2551 .71    Must  all  Senior  Companion 
placements  be  year-round? 

Priority  shall  be  given  to  volunteer 
stations  that  can  place  Senior 
Companions  year  roimd.  If  a  volunteer 
station  does  not  operate  on  a  year-round 
basis,  a  sponsor  shall  develop  alternate 
placements  for  the  Senior  Companions 
assigned  to  the  volunteer  station  when 
it  is  not  in  operation. 

§  2551 .72    What  requirements  govern  the 
assignment  of  Senior  Companions? 

Senior  Companion  assignments  shall: 
(a)  Provide  for  Senior  Companions  to 
give  direct  services  to  one  or  more 
eligible  adults.  Senior  Companions 
cannot  provide:  services  such  as  those 
performed  by  medical  personnel, 
services  to  large  numbers  of  clients, 
custodial  services,  handling  a  client's 
finances,  administrative  support 
services  or  other  services  that  would 


detract  fit)m  the  person-to-person 
relationship. 

(b)  Result  in  person-to-person 
supportive  relationships  with  each 
client  served. 

(c)  Support  the  achievement  and 
maintenance  of  the  highest  level  of 
independent  living  for  their  clients. 

(d)  Be  meaningful  to  the  Senior 
Companion. 

(e)  Be  supported  by  appropriate 
orientation,  training  and  supervision. 

§  2551 .73    Is  a  written  care  plan  required 
for  each  volunteer  station  and  what 
purpose  does  it  serve? 

(a)  All  Senior  Companions  shall 
receive  a  written  care  plan  developed  by 
the  volunteer  station  that: 

(1)  Is  approved  by  the  sponsor  and 
accepted  by  the  Senior  Companion; 

(2)  Identifies  the  individual  cUents  to 
be  served; 

(3)  Identifies  each  client's  needs  and 
the  role  and  activities  of  the  Senior 
Companion; 

(4)  Addresses  the  period  of  time  each 
client  should  receive  such  services;  and 

(5)  Is  used  to  review  the  status  of  the 
Senior  Companion's  services  in  working 
with  the  assigned  adult,  as  well  as  the 
impact  of  the  assignment  on  the  clients 
served. 

(b)  A  generic  care  plan  may  be  used 
in  cases  when  client  tvunover  occurs  on 
a  daily,  or  weekly  basis,  or  when  cUents 
served  suffer  from  identical  or  similar 
illnesses  or  disabilities. 

Subpart  H— Clients  Served 

§2551.81    What  type  of  clients  are  eligible 
to  be  served? 

Senior  Companions  serve  only  adults 
with  special  needs  including:  older 
persons  requiring  long  term  care,  or 
those  receiving  home  health  care, 
nursing  care,  home  deUvered  meals  and 
other  nutrition  services;  persons 
deinstitutionalized  from  mental 
hospitals,  nursing  homes  and  other 
institutions;  and  those  having 
developmental  disabilities. 

Subpart  I— Application  and  Fiscal 
Requirements 

§  2551 .91    Application  and  award  process. 

(a)  How  and  when  may  an  eligible 
organization  apply  for  a  grant? 

(1)  An  eligible  organization  may  file 
an  application  for  a  grant  at  any  time. 

(2)  Before  submitting  an  application 
an  applicant  shall  determine  the 
availability  of  funds  from  the 
Corporation. 

(3)  The  Corporation  may  also  solicit ' 
grant  applicants.  Applicants  solicited 
under  dds  provision  are  not  assured  of 
selection  or  approval  and  jnay  have  to 
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compete  with  other  solicited  or 
unsolicited  applications. 

(b)  What  must  an  eligible  organization 
include  in  a  era/if  application? 

(1)  An  applicant  shall  complete 
standard  forms  prescribed  by  the 
Corporation. 

(2)  The  applicant  shall  comply  with 
the  provisions  of  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  (3  CFR.  1982  Comp.. 
p.l97)  in  45  CFR  part  1233  and  any 
other  applicable  requirements. 

(c)  Who  reviews  we  merits  of  an 
application  and  how  is  a  grant 
awarded? 

(1)  The  Corporation  reviews  and 
determines  the  merit  of  an  application 
by  its  responsiveness  to  published 
guidelines  and  to  the  overall  purpose 
and  objectives  of  the  program.  When 
funds  are  available,  the  Corporation 
awards  a  grant  in  writing  to  each 
appUcant  whose  grant  proposal 
provides  the  best  potential  for  serving 
the  purpose  of  the  program.  The  award 
will  be  docvunented  by  Notice  of  Grant 
Award  (NGA). 

(2)  The  Corporation  and  the 
sponsoring  organization  are  the  parties 
to  the  NGA.  The  NGA  will  document 
the  sponsor's  commitment  to  fulfill 
specific  programmatic  objectives  and 
fhiancial  obUgations.  It  will  document 
the  extent  of  the  Corporation's 
obligation  to  provide  financial  support 
to  the  sponsor. 

(d)  What  happens  if  the  Corporation 
rejects  an  application? The  Corporation 
will  return  to  the  applicant  an 
application  that  is  not  approved  for 
funding,  with  an  explanation  of  the 
Corporation's  decision. 

(e)  For  what  period  of  time  does  the 
Corporation  award  a  Senior  Companion 
grant?  The  Corporation  awards  a  Senior 
Companion  grant  for  a  specified  period 
that  is  usually  12  months  in  duration. 

f  2551 .92    Protect  funding  requirements. 

(a)  Is  non-Corporation  support 
required?  A  Corporation  grant  may  be 
awarded  to  fund  up  to  90  percent  of  the 
cost  of  development  and  operation  of  a 
Senior  Companion  project.  The  sponsor 
is  required  to  contribute  at  least  10 
percent  of  the  total  project  cost  fit)m 
non-Federal  sources  or  authorized 
Federal  sources. 

(b)  Under  what  circumstances  does 
the  Corporation  allow  less  than  the  10 
percent  non-Corporation  support?  The 
Corporation  may  allow  exceptions  to  the 
10  percent  local  support  requirement  in 
cases  of  demonstrated  need  such  as: 

(1)  Initial  difficidties  in  the 
development  of  local  funding  sources 
during  the  first  three  years  of 
operations;  or 


(2)  An  economic  downturn,  the 
occurrence  of  a  nattiral  disaster,  or 
similar  events  in  the  service  area  that 
severely  restricts  or  reduces  sources  of 
local  funding  support;  or 

(3)  The  unexpected  discontinuation  of 
local  support  from  one  or  more  sources 
that  a  project  has  relied  on  for  a  period 
of  years. 

(c)  May  the  Corporation  restrict  how 
a  sponsor  uses  locally  generated 
contributions  in  excess  of  the  10  percent 
non-Corporation  support  required? 
Whenever  locally  generated 
contributions  to  Senior  Companion 
projects  are  in  excess  of  the  minimum 
10  percent  non-Corporation  support 
required,  the  Corporation  may  not 
restrict  the  manner  in  which  such 
contributions  are  expended  provided 
such  expenditures  are  consistent  with 
the  provisions  of  the  Act. 

(d)  Are  program  expenditures  subject 
to  audit?  All  expenditures  by  the 
grantee  of  Federal  and  non-Federal 
funds,  including  expenditures  frt)m 
excess  locally  generated  contributions 
in  support  of  the  grant  are  subject  to 
audit  by  the  Corporation,  its  Inspector 
General,  or  their  authorized  agents. 

(e)  How  are  Senior  Companion  cost 
reimbursements  budgeted?  The  total  of 
cost  reimbursements  for  Senior 
Companions,  including  stipends, 
insurance,  transportation,  meals, 
physical  examinations,  and  recognition, 
shall  be  a  sum  equal  to  at  least  80 
percent  of  the  amount  of  the  federal 
share  of  the  grant  award.  Federal, 
required  non-Federal,  and  excess  non- 
federal resources  can  be  used  to  make 
up  the  amoimt  allotted  for  cost 
reimbursements. 

(f)  May  a  sponsor  pay  stipends  at  a 
rate  different  than  the  rate  established 
by  the  Corporation?  A  sponsor  shall  pay 
stipends  at  the  same  rate  as  that 
established  by  the  Corporation. 

§2551.93    Grants  management 
requirements. 

What  rules  govern  a  sponsor's 
management  of  grants? 

(a)  A  sponsor  shall  manage  a  grant  in 
accordance  with: 

(1)  The  Act; 

(2)  Regulations  in  this  part; 

(3)  45  CFR  Part  2541,  "Uniform 
Requirements  for  Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments",  or  45  CFR  Part 
2543,  "Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations"; 

(4)  The  following  0MB  Circulars,  as 
appropriate  A-21,  "Cost  Principles  for 
Institutions  of  Higher  Education",  A-87, 
"Cost  Principles  for  State  and  Local 


Governments",  A-122,  "Cost  Principles 
for  Non-Profit  Organizations",  and  A- 
133,  "Audits  of  Institutions  of  Higher 
Education  and  Other  Non-Profit 
Organizations"  (OMB  circulars  are 
available  at  the  following  address: 
Office  of  Administration,  Publications 
Office.  725-1 7th  Street.  NW,  Room  2200, 
Washineton,  DC  20503.);  and 

(5)  Omer  applicable  Corporation 
reouirements. 

(0)  Project  support  provided  imder  a 
Corporation  grant  shall  be  furnished  at 
the  lowest  possible  cost  consistent  writh 
the  effective  operation  of  the  project. 

(c)  Project  costs  for  whidi  Corporation 
funds  are  budgeted  must  be  justified  as 
being  necessary  and  essential  to  project 
operation. 

(d)  Other  than  reimbursement  for 
meals  during  a  normal  meal  period, 
project  funds  shall  not  be  used  to 
reimburse  volunteers  for  expenses, 
including  transportation  costs,  incurred 
while  performing  their  volunteer 
assignments.  Equipment  or  suppUes  for 
volunteers  on  assignment  are  not 
allowable  costs.  Assignment-related 
costs  of  transportation,  equipment, 
supplies,  etc.  are  the  responsibility  of 
the  volimteer  station  or  a  third  party, 
and  are  not  an  allowable  grant  cost. 

(e)  Volimteer  expense  items, 
including  transportation,  meals, 
recognition  activities  and  items 
purchased  at  the  volunteers'  own 
expense  and  which  are  not  reimbursed, 
are  not  allowable  as  contributions  to  the 
non-Federal  share  of  the  budget. 

(f)  Costs  of  other  insurance  not 
required  by  program  policy,  but 
maintained  by  a  sponsor  for  the  general 
conduct  of  its  activities  are  allowable 
with  the  following  limitations: 

(1)  Types  and  extent  of  and  cost  of 
coverage  are  according  to  sound 
institutional  and  business  practices; 

(2)  Costs  of  insurance  or  a 
contribution  to  any  reserve  covering  the 
risk  of  loss  of  or  damage  to  Government- 
owned  property  are  unallowable  unless 
the  government  specifically  requires 
and  approves  sudi  costs;  and 

(3)  Tne  cost  of  insurance  on  the  lives 
of  officers,  trustees  or  staff  is 
unallowable  except  where  such 
insurance  is  part  of  an  employee  plan 
which  is  not  unduly  restricted. 

(g)  Costs  to  bring  a  sponsor  into  basic 
comphance  with  accessibiUty 
requirements  for  individuals  with 
disabilities  are  not  allowable  costs. 

(h)  Payments  to  settle  discrimination 
allegations,  either  informally  through  a 
settlement  agreement  or  formally  as  a 
result  of  a  decision  finding 
discrimination,  are  not  allowable  costs. 

|i)  Written  Corporation  approval/ 
conciirrence  is  required  for  the 


46962  Federal  Register/ Vol.  63.  No.  171 /Thursday,  September  3.  1998/Proposed  Rules 


following  changes  in  the  approved 
grant: 

(1)  Reduction  in  budgeted  volunteer 
service  years. 

(2)  Change  in  the  service  area. 

(3)  Transfer  of  budgeted  Une  items 
from  Volunteer  Expenses  to  Support 
Expenses.  This  requirement  does  not 
apply  if  the  80  percent  volunteer  cost 
reimbursement  ratio  is  maintained. 

Subpart  J — Non-Stipended  Senior 
Companions. 

§2551.101    What  rule  governs  the 
recruitment  and  enrollment  of  persons  who 
do  not  meet  the  income  eligibility 
guidelines  to  serve  as  Senior  Companions 
without  stipends? 

Over-income  persons,  age  60  or  over, 
may  be  enrolled  in  SCP  projects  as  non- 
stipended  volunteers  in  communities 
where  there  is  no  RSVP  project  or  where 
agreement  is  reached  with  the  RSVP 
project  that  allows  for  the  enrollment  of 
non-stipended  volunteers  in  the  SCP 
project. 

S  2551 .1 02    What  are  the  conditions  of 
service  of  non-stipended  Senior 
Companions? 

Non-stipended  Senior  Companions 
serve  under  the  following  conditions: 

(a)  They  must  not  displace  or  prevent 
eligible  low-income  individuals  from 
becoming  Senior  Companions. 

(b)  No  special  privilege  or  status  is 
granted  or  created  among  Senior 
Companions,  stipended  or  non- 
stipended,  and  equal  treatment  is 
required. 

(c)  Training,  supervision,  and  other 
support  services  and  cost 
reimbursements,  other  than  the  stipend, 
are  available  equally  to  all  Senior 
Companions. 

(d)  All  regulations  and  requirements 
applicable  to  the  program,  with  the 
exception  listed  in  paragraph  (f)  of  this 
section,  apply  to  all  Senior  Companions. 

(e)  Non-stipended  Senior  Companions 
may  be  placed  in  separate  volunteer 
stations  where  warranted. 

(f)  Non-stipended  Senior  Companions 
will  be  encouraged  but  not  required  to 
serve  20  hours  per  week  and  50  weeks 
per  year.  Senior  Companions  will 
maintain  a  close  person-to-person 
relationship  with  their  assigned  special 
needs  clients  on  a  regular  basis. 

(g)  Non-stipended  Senior  Companions 
may  contribute  the  costs  they  incur  in 
connection  with  their  participation  in 
the  program.  Such  contributions  are  not 
counted  as  part  of  the  required  non- 
federal share  of  the  grant  but  may  be 
reflected  in  the  budget  colimin  for  non- 
federal resources. 


§2551.103    Must  a  sponsor  be  required  to 
enroll  non-stipended  Senior  Companions? 

Enrollment  of  non-stipended  Senior 
Companions  is  not  a  factor  in  the  award 
of  new  or  renewal  grants. 

§  2551 .1 04    May  Corporation  funds  be  used 
for  non-stipended  Senior  Companions? 

Federally  appropriated  funds  for  SCP 
shall  not  be  used  to  pay  any  cost, 
including  any  administrative  cost, 
incurred  in  implementing  the 
regulations  in  this  part  for  non- 
stipended  Senior  Companions. 

Subpart  K — Non-Corporation  Funded 
SCP  Projects 

§  2551 .111    Under  what  conditions  can  an 
agency  or  organization  sponsor  a  Senior 
Companion  project  without  Corporation 
funding? 

An  eligible  agency  or  organization 
who  wishes  to  sponsor  a  Senior 
Companion  project  without  Corporation 
funding,  must  sign  a  Memorandum  of 
Agreement  with  the  Corporation  that: 

(a)  Certifies  its  intent  to  comply  with 
all  Corporation  requirements  for  the 
Senior  Companion  Program;  and 

(b)  Identifies  responsibilities  to  be 
carried  out  by  each  party. 

§2551.112    What  benefits  are  a  non- 
Corporation  funded  project  entitled  to? 

The  Memorandum  of  Agreement 
entitles  the  sponsor  of  a  non- 
Corporation  funded  project  to: 

(a)  All  technical  assistance  and 
materials  provided  to  Corporation- 
funded  Senior  Companion  projects;  and 

(b)  The  application  of  the  provisions 
of  Section  404(f5(l)  and  Section  418  of 
the  Act. 

§  2551 .1 1 3    What  financial  obligation  does 
the  Corporation  Incur  for  non-Corporation 
funded  projects? 

Entry  into  a  Memorandum  of 
Agreement  with,  or  issuance  of  an  NGA 
to  a  sponsor  of  non-Corporation  funded 
project,  does  not  create  a  financial 
obligation  on  the  part  of  the  Corporation 
for  any  costs  associated  with  the  project, 
including  increases  in  required 
payments  to  Senior  Companion's  that 
may  result  from  changes  in  the  Act  or 
in  program  regulations. 

§2551.114    What  happens  if  a  non- 
Corporation  funded  sponsor  does  not 
comply  with  the  Memorandum  of 
Agreement? 

A  non-Corporation  funded  project 
sponsor's  noncompliance  with  the 
Memorandum  of  Agreement  shall  result 
in  suspension  or  termination  of  the 
Corporation's  agreement  and  all  benefits 
specified  in  §2551.112. 


Subpart  L— Restrictions  and  Legal    . 
Representation 

§  2551 .1 21    What  legal  limitations  apply  to 
the  operation  of  the  Senior  Companion 
Program  and  to  the  expenditure  of  grant 
funds? 

(a)  Political  activities.  (1)  No  part  of 
any  grant  shall  be  used  to  finance, 
directly  or  indirectly,  any  activity  to 
influence  the  outcome  of  any  election  to 
public  office,  or  any  voter  registration 
activity. 

(2)  No  project  shall  be  conducted  in 

a  manner  involving  the  use  of  funds,  the 
provision  of  services,  or  the 
emplojmient  or  assignment  of  personnel 
in  a  matter  supporting  or  resulting  in 
the  identification  of  such  project  with: 

(i)  Any  partisan  or  nonpartisan 
poUtical  activity  associated  with  a 
candidate,  or  contending  faction  or 
group,  in  an  election;  or 

(ii)  Any  activity  to  provide  voters  or 
prospective  voters  with  transportation 
to  the  polls  or  similar  assistance  in 
connection  with  any  such  election;  or 

(iii)  Any  voter  registration  activity, 
except  that  voter  registration 
applications  and  nonpartisan  voter 
registration  information  shall  be  made 
available  to  the  public  at  the  premises 
of  the  sponsor,  but,  in  making  such 
information  available,  employees  of  the 
sponsor  shall  not  express  preferences  or 
seek  to  influence  decisions  concerning 
any  candidate,  political  party,  election 
issue,  or  voting  decision. 

(3)  The  sponsor  shall  not  use  grant 
funds  in  any  activity  for  the  purpose  of 
influencing  the  passage  or  defeat  of 
legislation  or  proposals  by  initiative 
petition,  except: 

(i)  In  any  case  in  which  a  legislative 
body,  a  committee  of  a  legislative  body, 
or  a  member  of  a  legislative  body 
requests  any  volunteer  in,  or  employee 
of  such  a  program  to  draft,  review  or 
testify  regarding  measures  or  to  make 
representation  to  such  legislative  body, 
committee  or  member;  or 

(ii)  In  coimection  vtith  an 
authorization  or  appropriations  measure 
directly  affecting  die  operation  of  the 
Senior  Companion  Program. 

{b)  Non-displacement  of  employed 
workers.  A  Senior  Companion  shall  not 
perform  any  service  or  duty  or  engage  in 
any  activity  which  would  otherwise  be 
performed  by  an  employed  worker  or 
which  would  supplant  the  hiring  of  or 
result  in  the  displacement  of  employed 
workers,  or  impair  existing  contracts  for 
service. 

(c)  Compensation  for  service.  (1)  An 
agency  or  organization  to  which  NSSC 
volunteers  are  assigned  or  which 
operates  or  supervises  any  NSSC 
program  shall  not  request  or  receive  any 
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compensation  from  NSSC  volunteers  or 
bom  beneficiaries  for  services  of  NSSC 
volunteers. 

(2)  This  section  does  not  prohibit  a 
sponsor  fitjm  soliciting  and  accepting 
voluntary  contributions  from  the 
community  at  large  to  meet  its  local 
support  obUgations  luider  the  grant  or 
from  entering  into  agreements  with 
parties  other  than  beneficiaries  to 
support  additional  volunteers  beyond 
those  supported  by  the  Corporation 
grant. 

(3)  A  Senior  Companion  volunteer 
station  may  contribute  to  the  financial 
support  of  the  Senior  Companion 
Program.  However,  this  support  shall 
not  be  a  required  precondition  for  a 
potential  station  to  obtain  or  retain 
Senior  Companion  service.  If  a 
volunteer  station  agrees  to  provide 
funds  to  support  additional  Senior 
Companions  or  pay  for  other  Senior 
Companion  support  costs,  the 
agreement  shall  be  stated  in  a  vnitten 
memorandum  of  imderstanding. 

(4)  The  sponsor  shall  withdraw 
services  if  the  station's  inability  to 
provide  monetary  or  in-kind  support  to 
the  project  diminishes  or  jeopardizes 
the  project's  financial  capabilities  to 
fulfill  its  obligations. 

(5)  Under  no  circiunstances  shall  a 
Senior  Companion  receive  a  fee  for 
service  from  service  recipients,  their 
legal  guardian,  members  of  their  family, 
or  friends. 

(d)  Labor  and  anti-labor  activity.  The 
sponsor  shall  not  use  grant  funds 
directly  or  indirectly  to  finance  labor  or 
anti-labor  organization  or  related 
activity. 

(e)  Fairhibor  standards.  A  sponsor 
that  employs  laborers  and  mechanics  for 
construction^  alteration,  or  repair  of 
faciUties  shall  pay  wages  at  prevailing 
rates  as  determined  by  the  Secretary  of 
Labor  in  accordance  with  the  Davis- 
Bacon  Act,  as  amended. 

(f)  Nondiscrimination.  A  sponsor  or 
sponsor  employee  shall  not  discriminate 
against  a  Senior  Companion  on  the  basis 
of  race,  color,  national  origin,  sex,  age, 
religion,  or  pofitical  affiliation,  or  on  the 
basis  of  disability,  if  the  Senior 
Companion  with  a  disability  is  qualified 
to  serve. 

(g)  Religious  activities.  A  Senior 
Companion  or  a  member  of  the  project 
staff  funded  by  the  Corporation  shadl  not 
give  religious  instruction,  conduct 
worship  services  or  engage  in  any  form 
of  proselytization  as  part  of  his  or  her 
duties. 

(h)  Nepotism.  Persons  selected  for 
project  staff  positions  shall  not  be 
related  by  blood  or  marriage  to  other 
project  staff,  sponsor  staff  or  officers,  or 
members  of  the  sponsor  Board  of 


Directors,  imless  there  is  vmtten 
concurrence  frt>m  the  community  group 
established  by  the  sponsor  imder 
Subpart  B  of  this  part  and  with 
notification  to  the  Corporation. 

§  2551 .1 22    What  legal  coverage  does  the 
Corporation  make  available  to  Senior 
Companions? 

It  is  within  the  Corporation's 
discretion  to  determine  if  Counsel  is 
employed  and  counsel  fees,  court  costs, 
bail  and  other  expenses  incidental  to  the 
defense  of  a  Senior  Companion  is  paid 
in  a  criminal,  civil  or  administrative 
proceeding,  when  such  a  proceeding 
arises  directly  out  of  performance  of  the 
Senior  Companion's  activities.  The 
circumstances  under  which  the 
Corporation  shall  pay  such  expenses  are 
specified  in  45  CFR  part  1220. 

Dated:  August  25, 1998. 
Thomas  L.  Bryant, 

Acting  Genera]  Counsel 

|FR  Doc.  98-23300  Filed  9-2-98;  8:45  amj 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parts  1208  and  2552 
RIN  304&-nAA18 

Foster  Grandparent  Program 

AGENCY:  Corporation  for  National  and 

Commimity  Service. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  CorporaUon  for  National 
and  Commimity  Service,  (hereinafter 
the  "Corporation"),  proposes  to  amend 
the  regulations  governing  the 
administration  of  the  Foster 
Grandparent  Program  (FGP).  These 
amendments  will:  implement  changes 
in  the  program's  authorizing  legislation; 
establish  minimum  program 
requirements  with  greater  clarity; 
update  program  operations  to  make 
them  responsive  to  changes  that  have 
occurred  since  the  regulations  were  last 
pubhshed;  consolidate  requirements 
from  outdated  sources  into  one  user 
friendly  doounent;  balance  increased 
flexibihty  with  increased  responsibifity 
and  accountability  at  the  local  level;  and 
incorporate  new  concepts  of 
programming  to  highlight  the 
accomplishments  and  impact  of  senior 
service. 

The  format  used  is  designed  to  make 
the  requirements  easy  for  local  sponsors 
and  project  managers  to  imderstand.  It 
integrates  related  topics  imder  one 
heading  for  easy  reference. 

Upon  adoption,  the  proposed 
amendments  will  supersede  the  old 


ACTION  regiUation  and  FGP  Operations 
Handbook  4405.90  dated  January  1989. 

DATES:  Comments  must  be  submitted  on 
or  before  November  2, 1998. 

ADDRESSES:  Comments  should  be  sent  to 
the  Corporation  for  National  Service, 
Director,  National  Senior  Service  Corps, 
1201  New  York  Avenue,  N.W., 
Washington,  D.C.,  20525. 

FOR  FURTHER  INFORMATION  CONTACT:  Rey 
Tejada  at  202-606-5000  ext.  197. 

SUPPLEMENTARY  INFORMATION:  The 
requirements  governing  the 
administration  of  FGP  projects  are 
currently  embodied  in  two  documents: 
45  CFR  Part  1208  which  was  last 
published  in  the  Federal  Register  on 
June  10, 1983.  and  the  FGP  Operations 
Handbook.  The  proposed  amendments 
will  combine  all  minimnTn  program 
requirements  in  one  document  to  make 
it  easier  for  interested  parties  to  secure 
basic  program  information. 

The  proposed  amendments  include 
modifications  to  current  program 
requirements  including  those  appUcable 
to:  the  responsibihties  of  a  FGP  sponsor, 
community  participation  in  local  project 
operations,  friU-time  project  director, 
volunteer  income  eligibihty,  volunteer 
service  schedule,  volunteer  leave,  cUent 
care  plans,  authority  to  approve  grants, 
waiver  of  non-federal  support,  ratio  of 
volunteer  cost  reimbursement,  and 
compensation  for  service. 

The  proposed  amendments  also 
reflect  chainges  in  the  program's 
administrative  structure  resulting  from 
the  merger  of  the  former  ACTION 
agency  into  the  Corporation  in  April 
1994. 

Regulatory  Flexibility  Act  and 
Unfunded  Mandate  Reform  Act 

The  General  Counsel,  in  accordance 
with  the  RegiUatory  Flexibihty  Act  (5 
U.S.C.  606(b)),  has  reviewed  this 
regulation  and  by  approving  certifies 
that  this  proposed  mle  v<nll  not  have  a 
significant  impact  on  small  business 
entities. 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995,  the  Corporation 
certifies  that  this  proposed  rule  does  not 
include  any  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year. 

Paperwork  Reduction  Act  of  1995 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements. 
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Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  strengthened  federalism 
by  relying  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  flnancial  assistance.  In 
accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Corporation's  specific 
plans  and  actions  for  this  program. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  The  Office  of  Management 
and  Budget  has  reviewed  this  rule  and 
has  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(fl, 
Regulatory  Planning  and  Review. 

Participation  in  the  Rulemaking 

The  FGF  Program  Council,  a  group 
established  to  provide  advice  to  the 
Corporation  on  program  related  issues, 
was  consulted,  reviewed  and  gave 
recommendations  on  initial  drafts  of  the 
proposed  regulations.  Council 
membership  is  comprised  of  FGP 
project  staff  and  sponsor 
representatives,  as  well  as  selected  staff 
from  Corporation  field  offices.  A  similar 
opportunity  was  given  to  all 
Corporation  field  staff,  a  group  that 
plays  an  important  role  in  the 
implementation  of  program  regulations. 

Distribution  Table 


New  45 

Old45CFR  Part  1208 

CFR  Part 

2552 

1208.1-1  

2552.1 1 

1208.2-1  

2552.21 

1208.»-1 

2552.31 

1 208.4-1  

2552.41 

1208  5-1  

2252.51 

2252.61 

2252.71 

2252.81 

"      2252.91 

2252.101 

2252.111 

2252.121 

List  of  Subjects 

45  CFR  Part  1208 

Aged,  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements.  Volunteers. 

45  CFR  Part  2552 

Aged.  Grant  programs — social 
programs.  Volunteers. 


Accordingly,  and  imder  the  authority 
of  42  U.S.C.  12501  et  seq.,  the 
Corporation  proposes  to  amend  45  CFR 
chapters  XII  and  XXV  as  follows: 

PART  1208— {REDESIGNATED  AS 
PART  2552] 

1.  Part  1208  in  45  CFR  chapter  XII  is 
redesignated  as  part  2552  in  45  CFR 
chapter  XXV  and  is  revised  to  read  as 
follows: 

PART  2552— FOSTER  GRANDPARENT 
PROGRAM 

Subpart  A— General 

Sec. 

2552.11  What  is  the  Foster  Grandparent 
Program? 

2552.12  Definitions. 

Subpart  B— Eligibility  and  Responsibilities 
of  a  Sponsor 

2552.21  Who  is  eligible  to  serve  as  a 
sjKJnsor? 

2552.22  What  are  the  responsibilities  of  a 
sponsor? 

2552.23  What  are  a  sponsor's  program 
responsibilities? 

2552.24  What  are  a  sponsor's 
responsibilities  for  securing  community 
participation? 

2552.25  What  are  a  sponsor's 
administrative  responsibilities? 

2552.26  May  a  sponsor  administer  more 
than  one  program  grant  from  the 
Corporation? 

Subpart  C — Suspension  and  Termination  of 
Corporation  Assistance 

2552.31  What  are  the  rules  on  suspension, 
termination,  and  denial  of  refunding  of 
grants? 

Subpart  D — Foster  Grandparent  Eligibility, 
Status  and  Cost  Reimbursements 

2552.41  Who  is  eligible  to  be  a  Foster 
Grandparent? 

2552.42  What  income  guidelines  govern 
eligibility  to  serve  as  a  stipended  Foster 
Grandparent? 

2552.43  What  is  considered  income  for 
determining  volunteer  eligibility? 

2552.44  Is  a  Foster  Grandparent  a  federal 
employee,  an  employee  of  the  s[>onsor  or 
of  the  volunteer  station? 

2552.45  What  cost  reimbursements  are 
provided  to  Foster  Grandparents? 

2552.46  May  the  cost  reimbursements  of  a 
Foster  Grandparent  be  subject  to  any  tax 
or  charge,  be  treated  as  wages  or 
compensation,  or  affect  eligibility  to 
receive  assistance  from  other  programs? 

Subpart  E — Foster  Grandparent  Terms  of 
Service 

2552.51  What  are  the  terms  of  service  of  a 
Foster  Grandparent? 

2552.52  Under  what  circumstances  may  a 
Foster  Grandparent  be  allowed  to  serve 
a  modified  service  schedule? 


2552.53  What  factors  are  considered  in 
determining  a  Foster  Grandparent's 
service  schedule? 

2552.54  Under  what  circumstances  may  a 
Foster  Grandparent's  service  be 
terminated? 

2552.55  Are  Foster  Grandparents  eligible 
for  leave? 

Subpart  F — Responsibilities  of  a  Volunteer 
Station 

2552.61  When  may  a  sponsor  serve  as  a 
volunteer  station? 

2552.62  What  are  the  responsibilities  of  a 
volunteer  station? 

Subpart  G — Foster  Grandparent  Placements 
and  Assignments 

2552.71  What  is  the  required  minimum 
number  of  eligible  children  in  a 
volunteer  station? 

2552.72  Must  all  Foster  Grandparent 
placements  be  year-round? 

2552.73  What  requirements  govern  the 
assignment  of  Foster  Grandparents? 

2552.74  Is  a  written  care  plan  required  for 
each  volunteer  station  and  what  purpose 
does  it  serve? 

Subpart  H— Children  Served 

2552.81  What  type  of  children  are  eligible 
to  be  served? 

2552.82  Under  what  circumstances  may  a 
Foster  Grandparent  continue  to  serve  a 
child  beyond  his  or  her  21st  birthday? 

Subpart  I — Application  and  Fiscal 
Requirements 

2552.91  Application  and  award  process. 

2552.92  Project  funding  requirements. 

2552.93  Grants  management  requirements. 

Subpart  J — Non-Stipended  Foster 
Grandparents 

2552.101  What  rule  governs  the  recruitment 
and  enrollment  of  persons  who  do  not 
meet  the  income  eligibility  guidelines  to 
serve  as  Foster  Grandparents  without 
stipends? 

2552.102  What  are  the  conditions  of  service 
of  non-stipended  Foster  Grandparents? 

2552.103  Must  a  sponsor  be  required  to 
enroll  non-stipended  Foster 
Grandparents? 

2552.104  May  Corporation  funds  be  used 
for  non-stipended  Foster  Grandparents? 

Subpart  K— Non-Corporation  Funded  FGP 
Projects 

2552.111  Under  what  conditions  can  an 
agency  or  organization  sponsor  a  Foster 
Grandparent  project  without  Corporation 
funding? 

2552.112  What  benefits  are  a  non- 
Corporation  funded  project  entitled  to? 

2552.113  What  financial  obligation  does  the 
Corporation  incur  for  non-Corporation 
funded  projects? 

2552.114  What  happens  if  a  non- 
Corporation  funded  sponsor  does  not    - 
comply  with  the  Memorandum  of 
Agreement? 
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Subpart  L— Restrictions  and  Legal 
Representation 

2552.121  What  legal  limitations  apply  to 
the  operation  of  the  Foster  Grandparent 
Progi^  and  to  the  expenditure  of  grant 
funds? 

2552.122  What  legal  coverage  does  the 
Corporation  make  available  to  Foster 
Grandparents  ? 

Authority:  42  U.S.C.  4950  et  seq.,  5011. 

Subpart  A— General 

§  2552.1 1    What  is  the  Foster  Grandparent 
Program? 

The  Foster  Grandparent  Program 
provides  grants  to  qualified  agencies 
and  organizations  to  engage  older 
persons,  particularly  those  with  limited 
incomes,  in  volunteer  service  to  meet 
critical  community  needs.  Program 
funds  are  used  to  support  Foster 
Grandparents  in  providing  supportive, 
person  to  person  service  to  children 
with  exceptional  or  special  needs.  The 
program  uses  the  skills  and  experiences 
of  individuals  age  60  and  over  as  a 
resoiuce  to  address  local  needs,  and 
seeks  to  enrich  the  lives  of  older  persons 
through  their  participation  in 
commimity  service. 

§2552.12    D«nnlttons. 

(a)  Act.  The  Domestic  Volunteer 
Service  Act  of  1973  as  amended.  Pub.  L. 
93-113.  Oct.  1. 1973.  87  Stat.  396.  42 
U.S.C.  4950  et  seq. 

(b)  Adequate  Staffing  Level.  The 
ntunber  of  project  staff  or  full-time 
equivalent  needed  by  a  sponsor  to 
manage  NSSC  project  operations 
considering  such  factors  as:  ntunber  of 
budgeted  volimteers/Volunteer  Service 
Years  (VSYs).  number  of  volunteer 
stations,  and  the  size  of  the  service  area. 

(c)  Annual  income.  Total  cash 
receipts  from  all  soiuces  over  the 
preceding  12  months  including:  the 
applicant  or  enrollee's  income  and.  the 
applicant  or  enrollee's  spouse's  income, 
if  the  spouse  lives  in  the  same 
residence.  The  value  of  shelter,  food, 
and  clothing,  may  be  coimted  if 
provided  at  no  cost  by  persons  related 
to  the  applicant/enrollee,  or  spouse. 

(d)  Care  plan.  A  written  description  of 
a  Foster  Grandparent's  assignment  with 
a  child.  The  plan  defines  the  goals  for 
the  child  to  be  attained  through  the 
relationship  with  a  Foster  Grandparent 
and  the  specific  activities  to  be 
performed  by  the  Foster  Grandparent  in 
the  assignment. 

(e)  Chief  Executive  Officer.  The  Chief 
Executive  Officer  of  the  Corporation 
appointed  under  the  Trust  Act. 

(f)  Child.  Any  individual  21  years  of 
age  or  under. 


(g)  Children  having  exceptional 
needs.  Children  who  are 
developmentally  disabled,  such  as  those 
who  are  mentally  retarded,  autistic, 
have  cerebral  palsy  or  epilepsy  or  are 
visually  impaired,  speech  impaired, 
hearing  impaired,  orthopedically 
impaired,  have  multiple  disabilities,  are 
emotionally  disturbed  or  have  a 
language  disorder,  spteific  learning 
disability  or  other  significant  health 
impairment.  Existence  of  a  child's 
exceptional  need  shall  be  verified  by  an 
appropriate  professional,  such  as  a 
physician,  psychiatrist,  psychologist, 
registered  nurse  or  licensed  practical 
nurse,  speech  therapist  or  educator 
before  a  Foster  Grandparent  is  assigned 
to  the  child. 

(h)  Children  with  special  needs. 
Children  who  are  abused  or  neglected; 
in  need  of  foster  care;  adjudicated 
youth;  homeless  youths;  certain  teen-age 
parents;  and  children  in  need  of 
protective  intervention  in  their  homes. 
Existence  of  a  child's  special  need  shall 
be  verified  by  an  appropriate 
professional  before  a  Foster  Grandparent 
is  assigned  to  the  child. 

(i)  Corporation.  The  Corporation  for 
National  and  Community  Service 
established  under  the  Trust  Act.  The 
Corporation  is  also  sometimes  referred 
to  as  "CNCS". 

(j)  Cost  Reimbursements. 
Reimbursements  provided  to  volimteers 
such  as  stipends  to  cover  incidental 
costs,  meals,  and  transportation,  to 
enable  them  to  serve  without  cost  to 
themselves.  Also  included  are  the  costs 
of  annual  physical  examinations. 
volimteer  insurance  and  recognition 
which  are  budgeted  as  Volunteer 
Expenses. 

(k)  In-home.  The  non-institutional 
assignment  of  a  Foster  Grandparent  in  a 
private  residence  or  a  foster  home. 

(1)  Letter  of  Agreement.  A  written 
agreement  between  a  volunteer  station, 
the  sponsor  and  the  parent  or  persons 
legally  responsible  for  the  child  served 
by  the  Foster  Grandparent.  It  authorizes 
the  assignment  of  a  Foster  Grandparent 
in  the  child's  home,  defines  the  Foster 
Grandparent's  activities  and  delineates 
specific  arrangements  for  supervision. 

(m)  Memorandum  of  Understanding. 
A  written  statement  prepared  and 
signed  by  the  Foster  Grandparent 
project  sponsor  and  the  volimteer 
station  that  identifies  project 
requirements,  working  relationships  and 
mutual  responsibilities. 

(n)  National  Senior  Service  Corps 
(NSSC).  The  collective  name  for  the 
Foster  Grandparent  Program  (FGP),  the 
Retired  and  Senior  Volunteer  Progrfun 
(RSVP),  the  Senior  Companion  Program 
(SCP).  and  Demonstration  Prt)grams 


estabUshed  under  Title  II  Parts  A,  B,  C. 
and  E.  of  the  Act.  NSSC  is  also  referred 
to  as  the  "Senior  Corps". 

(o)  Non-Corporation  Support 
(Required).  The  percentage  share  of  non- 
Federal  cash  and  in-kind  contributions, 
required  to  be  raised  by  the  sponsor  in 
support  of  the  grant. 

(p)  Non-Corporation  Support  (Excess). 
The  amount  of  non-Federal  cash  and  in- 
kind  contributions  generated  by  a 
sponsor  in  excess  of  the  required 
percentage. 

(q)  Parent.  A  natural  parent  or  a 
person  acting  in  place  of  a  natiual 
parent,  such  as  a  guardian,  a  child's 
natural  grandparent,  or  a  step-parent 
with  whom  the  child  lives.  The  term 
also  includes  otherwise  unrelated 
individuals  who  are  legally  responsible 
for  a  child's  welfare. 

(r)  Project.  The  locally  planned  and 
implemented  Foster  Grandparent 
Program  activity  or  set  of  activities  as 
agreed  upon  between  a  sponsor  and  the 
Corporation. 

(s)  Qualified  Individual  With  a 
Disability.  An  individual  with  a 
disability  who,  with  or  without 
reasonable  accommodation,  can  perform 
the  essential  functions  of  a  volunteer 
position  that  such  individual  holds  or 
desires.  For  piuposes  of  the  Americans 
With  Disabilities  Act.  consideration 
shall  be  given  to  a  sponsor's  or 
volimteer  station's  judgment  as  to  what 
functions  of  a  volimteer  position  are 
essential.  If  a  sponsor  has  prepared  a 
written  description  before  advertising  or 
interviewing  applicants  for  the  position, 
the  written  description  shall  be 
considered  evidence  of  the  essential 
functions  of  the  volunteer  position.  This 
definition  includes  an  individual  with  a 
physical  or  mental  impairment  as 
defined  in  section  101(8)  of  the 
Americans  With  Disabihties  Act  of  1990 
(42  U.S.C.  12111(8)). 

(t)  Service  Area.  "The  geographically 
defined  area  in  which  Foster 
Grandparents  are  recruited,  enrolled, 
and  placed  on  assignments. 

(u J  Service  Schedule.  A  written 
delineation  of  the  days  and  times  a 
Foster  Grandparent  serves  each  week. 

(v)  Sponsor.  A  public  agency  or 
private  nonprofit  organization  that  is 
responsible  for  the  operation  of  a  Foster 
Grandparent  project. 

(w)  Stipena.  A  payment  to  Foster 
Grandparents  to  enable  them  to  serve 
without  cost  to  themselves.  The  amount 
of  the  stipend  is  determined  by  the 
Corporation  and  is  payable  in  regular 
installments.  The  minimum  amount  of 
the  stipend  is  set  by  law  and  shall  be 
adjusted  by  the  CEO  from  time  to  time. 

(x)  Trust  Act.  The  National  and 
Community  Service  Trust  Act  of  1993, 
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Pub.  L.  103-82,  Sept.  21,  1993. 107  Stat. 
785. 

(y)  United  States  and  States.  Each  of 
the  several  States,  the  District  of 
Columbia,  the  U.S.  Virgin  Islands,  the 
Commonwealth  of  Puerto  Rico,  Guam 
and  American  Samoa,  and  Trust 
Territories  of  the  Pacific  Islands. 

(z)  Volunteer  Station.  A  public 
agency,  private  nonprofit  organization 
or  proprietary  health  care  agency  or 
organization  that  accepts  the 
responsibility  for  assignment  and 
supervision  of  Foster  Grandparents  in 
health,  education,  social  service  or 
related  settings  such  as  private  homes, 
hospitals,  homes  for  dependent  and 
neglected  children,  or  similar 
establishments.  Each  volunteer  station 
must  be  Ucensed  or  otherwise  certified, 
when  required,  by  the  appropriate  state 
or  local  government.  Private  homes  are 
not  volimteer  stations. 

Subpart  B— Eligibility  and 
Responsibilities  of  a  Sponsor 

§  2552.21    Who  is  eligible  to  serve  as  a 
sponsor? 

The  Corporation  awards  grants  to 
public  agencies,  including  Indian  tribes 
and  non-profit  private  organizations,  in 
the  United  States  that  have  the  authority 
to  accept  and  the  capability  to 
administer  a  Foster  Grandparent  project. 

S  2552.22    Wtiat  are  the  responsibilities  of 
a  sponsor? 

A  sponsor  is  responsible  for  fulfilling 
all  project  management  requirements 
necessary  to  accomplish  the  purposes  of 
the  Foster  Grandparent  Program  as 
specified  in  the  Act.  A  sponsor  shall  not 
delegate  or  contract  these 
responsibilities  to  another  entity.  A 
sponsor  shall  comply  with  all  program 
regulations  and  policies,  and  grant 
provisions  prescribed  by  the 
Corporation. 

§  2552.23    What  are  a  sponsor's  program 
responsibilities? 
A  sponsor  shall: 

(a)  Focus  Foster  Grandparent 
resovirces  on  critical  problems  affecting 
children  with  special  and  exceptional 
needs  within  the  project's  service  area. 

(b)  Assess  on  an  ongoing  basis  or 
collaborate  with  other  commimity 
organizations  in  the  assessment  of  the 
needs  of  the  clieht  population  in  the 
commimity  and  develop  strategies  to 
respond  to  those  needs  using  the 
resources  of  Foster  Grandparents. 

(c)  Develop  and  manage  a  system  of 
volimteer  stations  by: 

(1)  Ensuring  that  a  volunteer  station  is 
a  public  or  non-profit  private 
organization,  or  an  eligible  proprietary 
health  care  agency,  capable  of  serving  as 


a  volunteer  station  for  the  placement  of 
Foster  Grandparents; 

(2)  Ensuring  that  the  placement  of 
Foster  Grandparents,  will  be  governed 
by  a  Memorandum  of  Understanding: 

(i)  That  is  negotiated  prior  to 
placement; 

(ii)  That  specifies  the  mutual 
responsibiUties  of  the  station  and 
sponsor;  and 

(iii)  That  is  renegotiated  at  least  every 
three  years; 

(3)  Reviewing  volunteer  placements 
regularly  to  ensure  that  clients  are 
eUgible  to  be  served. 

(d)  Develop  Foster  Grandparent 
service  opportunities  to  support  locally- 
identified  needs  of  eligible  children  in 

a  way  that  consider  the  skills  and 
experiences  of  Foster  Grandparents. 

(e)  Consider  the  demographic  make- 
up of  the  project  service  area  in  the 
enrollment  of  Foster  Grandparents, 
taking  special  e^orts  to  recruit  eligible 
individuals  fi-om  minority  groups, 
persons  with  disabilities,  and  under- 
represented  groups. 

(f)  Provide  Foster  Grandparents:  with 
assignments  that  show  direct  and 
demonstrable  benefits  to  the  children 
and  the  community  served,  the  Foster 
Grandparents,  and  the  volunteer  station; 
with  required  cost  reimbursements 
specified  in  §  2552.45;  with  the 
opportunity  to  serve  year-round;  with 
not  less  than  40  hours  of  pre-service 
orientation  and  4  hours  of  monthly  in- 
service  training. 

(g)  Encourage  the  most  efficient  and 
effective  use  of  Foster  Grandparents  by 
coordinating  project  services  and 
activities  with  related  national,  state 
and  local  programs,  including  other 
Corporation  programs. 

(h)  Conduct  an  annual  appraisal  of 
volunteers'  performance  and  annual 
review  of  their  income  eligibility. 

(i)  Develop,  and  regularly  update,  a 
strategic  plan  that  includes  the 
sponsor's  vision  and  goals  for  the 
project. 

(j)  Develop,  and  annually  update,  a 
plan  for  promoting  senior  service  within 
the  project's  service  area. 

(k)  Annually  assess  the 
accompUshments  and  impact  of  the 
project  on  the  identified  needs  and 
problems  of  the  cUent  population  in  the 
community. 

(1)  Establish  written  service  policies 
for  Foster  Grandparents  that  include  but 
are  not  Umited  to  aimual  and  sick  leave, 
hoUdays,  service  schedules, 
termination,  appeal  procedures,  meal 
and  transportation  reimbursements. 


§  2552.24    What  are  a  sponsor's 
responsibilities  for  securing  community 
participation? 

(a)  A  sponsor  shall  secure  community 
participation  in  local  project  operation 
by  establishing  an  Advisory  Council  or 
a  similar  organizational  structure  with  a 
membership  that  includes  people: 

(1)  Knowledgeable  of  human  and 
social  needs  of  the  community; 

(2)  Competent  in  the  field  of 
community  service,  volunteerism  and 
children's  issues; 

(3)  Capable  of  helping  the  sponsor 
meet  its  administrative  and  program 
responsibilities  including  fund-raising, 
publicity  and  programming  for  impact; 

(4)  With  interest  in  and  knowledge  of 
the  capability  of  older  adults;  and 

(5)  Of  a  diverse  composition  that 
reflects  the  demographics  of  the  service 
area. 

(b)  The  sponsor  determines  how  such 
participation  shall  be  secured  consistent 
with  the  provisions  of  paragraphs  (a)(l] 
through  (a)(5)  of  this  section. 

§  2552.25    What  are  a  sponsor's 
administrative  responsibilities? 

A  sponsor  shall: 

(a)  Assume  full  responsibility  for 
securing  maximum  and  continuing 
community  financial  and  in-kind 
support  to  operate  the  project 
successfully. 

(b)  Develop  a  written  delegation  of 
authority  that  carefully  defines  and 
clearly  delineates  project  roles  and 
responsibilities  retained  by  the  sponsor 
from  those  delegated  to  project  staff. 

(c)  Provide  levels  of  staffing  and 
resources  appropriate  to  accomplish  the 
purposes  of  the  project  and  carry  out 
those  project  management 
responsibiUties  outlined  in  the  above 
mentioned  delegation  of  authority  and 
provide  necessary  administrative 
support  to  such  project  staff. 

(d)  Employ  a  ftill-time  project  director 
to  accomplish  program  objectives  and 
manage  the  functions  and  activities 
delegated  to  project  staff  for  NSSC 
program  (s)  within  its  control.  A  full- 
time  project  director  shall  not  serve 
concurrently  in  another  capacity,  paid 
or  unpaid,  during  established  working 
hours.  The  project  director  may 
participate  in  activities  to  coordinate 
program  resources  with  those  of  related 
local  agencies,  boards  or  organizations. 
A  sponsor  may  negotiate  the 
employment  of  a  part-time  project 
director  with  the  Corporation  when  it 
can  justiiy  that  such  an  arrangement 
will  result  in  cost  savings  applied 
proportionately  to  both  federal  and  non- 
federal funds  without  adversely 
affecting  the  size,  scope,  and  quality  of 
project  operations. 
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(e)  Consider  all  project  staff  as 
sponsor  employees  subject  to  its 
personnel  policies  and  procedures. 

(f)  Compensate  project  staff  at  a  level 
that  is  comparable  with  other  similar 
staff  positions  in  the  sponsor 
organization  and/or  project  service  area. 

Ig)  Establish  risk  management  policies 
and  procedures  covering  project  and 
Foster  Grandparent  activities.  This 
includes  provision  of  appropriate 
insurance  coverage  for  Foster 
Grandparents,  vehicles  and  other 
properties  used  in  the  project. 

(h)  Establish  record  keeping/reporting 
systems  in  compliance  with  Corporation 
requirements  that  ensure  quaUty  of 
program  and  fiscal  operations,  facilitate 
timely  and  accurate  submission  of 
required  reports;  and  cooperate  with 
Corporation  evaluation  and  data 
collection  efforts. 

(i)  Comply  with  and  ensure  that  all 
volunteer  stations  comply  with,  all 
appUcable  civil  rights  laws  and 
regulations,  including  providing 
reasonable  accommodation  to  qualified 
individuals  with  disabilities. 

§  2552.26    May  a  sponsor  administer  more 
than  one  program  grant  from  the 
Corporation? 

A  sponsor  may  administer  more  than 
one  Corporation  program  grant. 

Subpart  C— Suspension  and 
Termination  of  Corporation  Assistance 

§2552.31    Vlfhat  are  ItM  rules  on 
suspension,  termination,  and  denial  of 
refunding  of  grants? 

(a)  The  Chief  Executive  Officer  or 
designee  is  authorized  to  suspend 
further  payments  or  to  terminate 
payments  under  any  grant  providing 
assistance  under  the  Act  whenever  he/ 
she  determines  there  is  a  material 
failure  to  comply  with  applicable  terms 
and  conditions  of  the  grant.  The  Chief 
Executive  Officer  shall  prescribe 
procedures  to  ensure  that: 

(1)  Assistance  under  the  Act  shall  not 
be  suspended  for  failure  to  comply  vnth 
applicable  terms  and  conditions,  except 
in  emergency  situations  for  thirty  days; 

(2)  An  application  for  rehmding 
under  the  Act  may  not  be  denied  unless 
the  recipient  has  been  given: 

(i)  Notice  at  least  75  days  before  the 
denial  of  such  appUcation  of  the 
possibility  of  such  denial  and  the 
grounds  for  any  such  denial;  and 

(ii)  Opportunity  to  show  cause  why 
such  action  should  not  be  taken; 

(3)  In  any  case  where  an  appUcation 
for  refunding  is  denied  for  failure  to 
comply  with  the  terms  and  conditions 
of  the  grant,  the  recipient  shall  be 
afforded  an  opportunity  for  an  informal 
hearing  before  an  impartial  hearing 


officer,  who  has  been  agreed  to  by  the 
recipient  and  the  Corporation;  and 

(4)  Assistance  under  the  Act  shall  not 
be  terminated  for  failure  to  comply  with 
appUcable  terms  and  conditions  unless 
the  recipient  has  been  afforded 
reasonable  notice  and  opportunity  for  a 
full  and  fair  hearing. 

(b)  In  order  to  assure  equal  access  to 
all  recipients,  such  hearings  or  other 
meetings  as  may  be  necessary  to  fulfill 
the  requirements  of  this  section  shall  be 
held  in  locations  convenient  to  the 
recipient  agency. 

(c)  The  procedures  for  suspension, 
termination,  and  denial  of  refunding, 
that  apply  to  the  Foster  Grandparent 
Program  are  specified  in  45  CFR  part 
1206. 

Subpart  D — Foster  Grandparent 
Eligibility,  Status  and  Cost 
ReimtHirsements 

§2552.41    Who  is  eligible  to  be  a  Foster 
Grandparent? 

(a)  To  be  a  Foster  Grandparent  an 
individual  must: 

(1)  Be  60  years  of  age  or  older; 

(2)  Be  determined  by  a  physical 
examination  to  be  capable,  with  or 
without  reasonable  accommodation  of 
serving  children  with  exceptional  or 
special  needs  vnthout  detriment  to 
either  themselves  or  the  children 
served; 

(3)  Be  able  and  available  to  perform 
service  on  a  year  round  basis; 

(4)  Agree  to  abide  by  aU  requirements 
as  set  forth  in  this  part;  and 

(5)  In  order  to  receive  a  stipend,  have 
an  income  that  is  within  the  income 
eligibiUty  guideUnes  specified  in  this 
subpart. 

(b)  EUgibiUty  to  be  a  Foster 
Grandparent  shall  not  be  restricted  on 
the  basis  of  formal  education, 
experience,  race,  religion,  color, 
national  origin,  sex,  age,  handicap,  or 
poUtical  affiUation. 

§  2552.42    WYiat  income  guidelines  govern 
eligibility  to  serve  as  a  stipended  Foster 
Grandparent? 

(a)  To  be  enrolled  and  receive  a 
stipend,  a  Foster  Grandparent  cannot 
have  an  annual  income  from  all  sources, 
after  deducting  allowable  medical 
expenses,  which  exceeds  the  program's 
income  eligibility  guideline  for  the  state 
in  which  he  or  she  resides.  The  income 
eUgibility  guideline  for  each  state  is  the 
higher  amount  of  either: 

(1)  125  percent  of  the  poverty  Une  as 
set  forth  in  42  U.S.Q  9902  (2);  or 

(2)  135  percent  of  the  poverty  Une,  in 
those  primary  metropolitan  statistical 
areas  (PMSA),  metropoUtan  statistical 
areas  (MSA)  and  non-metropolitan 
counties  identified  by  the  Corporation 


as  being  higher  in  cost  of  Uving,  as 
determined  by  appUcation  of  the 
Volunteers  in  Service  to  America 
(VISTA)  subsistence  rates.  In  Alaska  the 
guideline  may  be  waived  by  the 
Corporation  State  Director  if  a  project 
demonstrates  that  low-income 
individuals  in  that  location  are 
participating  in  the  project. 

(b)  Aimual  income  is  counted  for  the 
past  12  months  and  includes  the 
applicant  or  enrollee's  income  and  that 
of  his/her  spouse,  if  the  spouse  lives  in 
the  same  residence.  Sponsors  should 
also  count  the  value  of  shelter,  food,  and 
clothing,  if  provided  at  no  cost  by 
persons  related  to  the  appUcant, 
enrollee.  or  spouse. 

(c)  AUowable  medical  expenses  are 
aimual  out-of-pocket  medical  ex{>enses 
for  health  insurance  premiums,  health 
care  services,  and  medications  provided 
to  the  appUcant,  enrollee,  or  spouse 
which  were  not  and  will  not  be  paid  by 
Medicare,  Medicaid,  other  insurance,  or 
other  third  party  pay  or.  and  which  do 
not  exceed  15  percent  of  the  appUcable 
income  guideUne. 

(d)  AppUcants  whose  income  is  not 
_more  than  100  percent  of  the  poverty 

line  shall  be  given  special  consideration 
for  enrollment. 

(e)  Once  enrolled,  a  Foster 
Grandparent  shall  remain  eUgible  to 
serve  and  to  receive  a  stipend  so  long 
as  his  or  her  income,  does  not  exceed 
the  applicable  income  eUgibiUty 
guideline  by  20  percent. 

§2552.43    What  Is  considered  income  for 
determining  voluntaar  etigibility? 

(a)  For  determining  eUgibility. 
"income"  refers  to  total  cash  receipts 
before  taxes  bom  all  sources  including: 

(1)  Money,  wages,  and  salaries  before 
any  deduction,  but  not  including  food 
or  rent  in  lieu  of  wages; 

(2)  Receipts  from  self-employment  or 
from  a  farm  or  business  after  deductions 
for  business  or  farm  expenses; 

(3)  Regular  payments  for  pubUc 
assistance,  Social  Security, 
Unemployment  or  Workers 
Compensation,  strike  benefits,  training 
stipends,  alimony,  child  support,  and 
miUtary  family  allotments,  or  other 
regular  support  from  an  absent  family 
member  or  someone  not  Uving  in  the 
household; 

(4)  Government  employee  pensions, 
private  pensions,  and  regular  insurance 
or  annuity  payments;  and 

(5)  Income  from  dividends,  interest, 
net  rents,  royalties,  or  income  from 
estates  and  trusts. 

(b)  For  eUgibiUty  purposes,  income 
does  not  refer  to  the  following  money 
receipts: 

(1)  Any  assets  drawn  down  as 
withdrawals  from  a  bank,  sale  of 
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property,  house  or  car,  tax  refunds,  gifts, 
one-time  insurance  payments  or 
compensation  firom  injury. 

(2]  Non-cash  income,  such  as  the 
bonus  value  of  food  and  fuel  produced 
and  consumed  on  'farms  and  the 
imputed  value  of  rent  from  owner- 
occupied  farm  or  non-farm  housing. 

§  2552.44    Is  a  Foster  Grandparent  a  federal 
employee,  an  employee  of  ttte  sponsor  or 
of  the  volunteer  station? 

Foster  Grandparents  are  volimteers, 
and  are  not  employees  of  the  sponsor, 
the  volunteer  station,  the  Corporation, 
or  the  Federal  Government. 

§  2552.45    What  cost  reimbursements  are 
provided  to  Foster  Grandparents? 
Cost  reimbursements  include: 

(a)  Stipend.  A  Foster  Grandparent 
who  is  income  eligible  will  receive  a 
stipend  in  an  amount  determined  by  the 
Corporation  and  payable  in  regular 
installments,  to  enable  them  to  serve 
without  cost  to  themselves.  The  stipend 
is  paid  for  the  time  Foster  Grandparents 
spend  with  their  assigned  children,  for 
earned  leave,  and  for  attendance  at 
official  project  events. 

(1)  Foster  Grandparents  who  are 
income  eligible  and  are  related  to  each 
other  are  entitled  to  receive  a  stipend  if 
they  Uve  in  independent  or  separate 
households.  One  eligible  member  of  a 
family  from  the  same  household  is 
entitled  to  receive  a  stipend.  Additional 
members  from  such  families  who  are 
income  eUgible  are  entitled  to  other  cost 
reimbursements  payable  from  grant 
funds. 

(2)  Only  in  cases  where  Foster 
Grandparents  or  Senior  Companions 
marry  after  enrollment  in  the  program, 
may  each  continue  to  receive  a  stipend, 
provided  that  they  remain  income 
eligible. 

(b)  Insumnce.  A  Foster  Grandparent  is 
provided  with  the  Corporation-specified 
minimum  levels  of  insurance  as  follows: 

(1)  Accident  Insurance.  Accident 
insurance  covers  Foster  Grandparents 
for  personal  injiiry  dining  travel 
between  their  homes  and  places  of 
assignment,  during  their  volunteer 
service,  during  meal  periods  while 
serving  as  a  volunteer,  and  while 
attending  project-sponsored  activities. 
Protection  shall  be  provided  against 
claims  in  excess  of  any  benefits  or 
services  for  medical  care  or  treatment 
available  to  the  volunteer  from  other 
sources. 

(2)  Personal  liability  Insurance. 
Protection  is  provided  against  claims  in 
excess  of  protection  provided  by  other 
insurance.  It  does  not  include 
professional  liability  coverage. 

(3)  Excess  automobile  liability 
Insurance,  (i)  For  Foster  Grandparents 


who  drive  in  connection  with  their 
service,  protection  is  provided  against 
claims  in  excess  of  the  greater  of  either: 

(A)  Liability  insurance  volunteers 
cany  on  their  own  automobiles;  or 

(B)  The  limits  of  applicable  state 
financial  responsibility  law,  or  in  its 
absence,  levels  of  protection  to  be 
determined  by  the  Corporation  for  each 
person,  each  accident,  and  for  property 
damage. 

(ii)  Foster  Grandparents  who  drive 
their  personal  vehicles  to  or  on 
assignments  or  project-related  activities 
shall  maintain  personal  automobile 
liability  insurance  equal  to  or  exceeding 
the  levels  estabhshed  by  the 
Corporation. 

(c)  Transportation.  Foster 
Grandparents  may  receive  assistance 
with  the  cost  of  transportation  to  and 
from  volimteer  assignments  and  official 
project  activities,  including  orientation, 
training,  and  recognition  events. 

(d)  Physical  examination.  Foster 
Grandparents  are  provided  a  physical 
examination  prior  to  assignment  and 
annually  thereafter;  to  ensure  that  they 
wrill  be  able  to  provide  supportive 
service  without  injury  to  themselves  or 
the  children  served. 

(e)  Meals  and  recognition.  Foster 
Grandparents  are  provided  the 
following  within  limits  of  the  project's 
available  resources: 

(1)  Assistance  with  the  cost  of  meals 
taken  while  on  assignment;  and 

(2)  Recognition  for  their  service. 

§  2552.46    May  ttte  cost  reimbursements  of 
a  Foster  Grandparent  be  subject  to  any  tax 
or  charge,  be  treated  as  wages  or 
compensation,  or  affect  eligibility  to  recetvs 
assistance  from  ottier  programs? 

No.  Foster  Grandparent's  cost 
reimbursements  are  not  subject  to  any 
tax  or  charge  or  treated  as  wages  or 
compensation  for  the  purposes  of 
unemployment  insurance,  worker's 
compensation,  temporary  disabiUty, 
retirement,  public  assistance,  or  similar 
benefit  payments  or  minimum  wage 
laws.  Cost  reimbursements  are  not 
subject  to  garnishment,  and  do  not 
reduce  or  eliminate  the  level  of,  or 
ehgibiUty  for,  assistance  or  services  a 
Foster  Grandparent  may  be  receiving 
under  any  governmental  program. 

Subpaii  E— Foster  Grandparent  Terms 
of  Service 

§  2552.51    What  are  the  terms  of  service  of 
a  Foster  Grandparent? 

(a)  A  Foster  Grandparent  usually 
serves  a  total  of  twenty  hours  a  week. 

(b)  Up  to  20  percent  of  a  project's 
budgeted  Volunteer  Service  Years 
(VSYs)  may  support  volunteers  serving 
an  average  of  20  hours  per  week 


provided  that  the  total  for  each 
volunteer  is  80  hours  for  each  four  week 
period  served.  No  volunteer  covered  by 
this  provision  shall  serve  less  than  two 
or  more  than  eight  hours  per  day. 

(c)  Foster  Grandparent  service  shall 
not  be  performed  in  fewer  than  three 
days,  or  more  than  five  days  a  week. 

(d)  A  Foster  Grandparent  shall  not 
serve  more  than  1044  hours  per  budget 
year. 

S  2552.52  Under  wturt  circumstances  may 
a  Foster  Grandparent  Im  allowed  to  serve  a 
modified  service  schedule? 

Foster  Grandparents  who  have  served 
at  least  ten  years  in  the  program,  and  are 
determined  by  a  medical  examination  to 
have  physical  limitations  that  prevent 
them  from  meeting  the  terms  of  service 
specified  in  §  2552.51  may  be  allowed  to 
serve  a  modified  schedide  of  not  less 
than  10  hours  a  week  for  a  period  not 
to  exceed  two  years  from  the  time  such 
a  determination  is  made. 

§  2552.53   What  factors  are  considered  in 
determining  a  Foster  Grandparents  service 
schedule? 

(a)  Travel  time  between  the  Foster 
Grandparent's  home  and  place  of 
assignment  is  not  part  of  the  service 
schedule  and  is  not  stipended. 

(b)  Travel  time  between  individual 
assignments  is  a  part  of  the  service 
schedule  and  is  stipended. 

(c)  Meal  time  may  be  part  of  the 
service  schedule  and  is  stipended  only 
if  it  is  specified  in  the  care  plan  as  part 
of  the  service  activity. 

§  2552.54    Under  what  circumstances  may 
a  Foster  Grandparent's  service  be 
terminated? 

(a)  A  sponsor  may  remove  a  Foster 
Grandparent  from  service  for  cause. 
Groimds  for  removal  include  but  are  not 
limited  to:  extensive  and  unauthorized 
absences;  misconduct;  inabiUty  to 
perform  assignments;  and  failure  to 
accept  supervision.  A  Foster 
Grandparent  may  also  be  removed  from 
service  for  having  income  in  excess  of 
the  eligibility  level. 

(b]  The  sponsor  shall  establish 
appropriate  policies  on  service 
termination  as  well  as  procedures  for 
appeal  from  such  adverse  action. 

§  2552.55    Are  Foster  Grandparents  eligible 
for  leave? 

(a)  Foster  Grandparents  are  provided 
a  reasonable  amount  of  stipended  leave 
which  cannot  exceed  four  hours  of 
annual,  and  two  hours  of  sick  leave,  for 
each  month  of  service  under  the  terms 
specified  in  §  2552.51.  Leave  amoimts 
should  be  adjusted  for  Foster 
Grandparents  serving  modified  service 
schedules. 
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(b)  Accrued  stipended  leave  must  be 
used  within  the  budget  period  in  which 
it  was  earned. 

(c)  Foster  Grandparents  unable  to 
travel  to  assignments  due  to  natural 
catastrophes  or  weather  emergencies 
declared  by  appropriate  authorities  in 
the  service  area  may  be  granted 
stipended  leave  for  the  duration  of  the 
emergency  with  proper  documentation 
from  the  sponsor. 

Subpart  F— Responsibilities  of  a 
Volunteer  Station 

§  2552.61    When  may  a  sponsor  serve  as  a 
volunteer  station? 

(a)  A  sponsor  may  function  as  a 
volunteer  station  if  it  is: 

(1)  A  State  organization  administering 
a  statewide  Foster  Grandparent  project 
where  the  volunteer  station  is  part  of  the 
State  organization;  or 

(2)  A  Federal  or  State-recognized 
Indian  tribal  government. 

(b)  Other  sponsors  not  included  in  the 
categories  specified  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  section,  can  serve  as  a 
volimteer  station  provided  that  no  more 
than  20  percent  of  its  budgeted  VSYs 
can  be  placed  in  programs  administered 
by  such  sponsors. 

§  2552.62    What  are  the  responsibilities  of 
a  volunteer  station? 

A  volunteer  station  shall  imdertake 
the  following  responsibilities  in  support 
of  Foster  Grandparent  volunteers: 

(a)  Develop  volunteer  assignments 
that  meet  the  requirements  specified  in 
§§  2552.71  through  2552.74  and 
regularly  assess  those  assignments  for 
continued  appropriateness. 

(b)  Select  eligible  children  for 
assigned  volunteers. 

(c)  Develop  a  written  care  plan  for 
each  child  specifying  the  needs  of  the 
child  and  the  role  and  activities  of  the 
Foster  Grandparent. 

(d)  Obtain  a  Letter  of  Agreement  for 
Foster  Grandparents  assigned  in-home. 
In  cases  where  the  confidentiaUty  of 
cUents  needs  to  be  protected,  a  modified 
document  that  does  not  reveal  client 
identities  shall  be  used. 

(e)  Provide  Foster  Grandp^nts 
serving  the  station  with: 

(1)  Orientation  to  the  station  and  any 
in-service  training  necessary  to  enhance 
performance  of  assignments; 

(2)  Resovut:es  required  for 
performance  of  assignments  including 
reasonable  accommodation;  and 

(3)  Appropriate  recognition. 

(f)  Designate  a  staff  member  to  oversee 
fulfillment  of  station  responsibilities 
and  supervision  of  Foster  Grandparents 
while  on  assignment. 

(g)  Keep  records  and  prepare  reports 
required  by  the  sponsor. 


(h)  Provide  for  the  safety  of  Foster 
Grandparents  assigned  to  it. 

(i)  Comply  with  all  applicable  civil 
rights  laws  and  regulations  including 
reasonable  accommodation  for  Foster 
Grandparents  v^th  disabilities. 

(j)  Undertake  such  other 
.  responsibilities  as  may  be  necessary  to 
the  successful  performance  of  Foster 
Grandparents  in  their  assigimients  or  as 
agreed  to  in  the  Memorandum  of 
Understanding. 

Subpart  G— Foster  Grandparent 
Placements  and  Assignments 

§  2552.71  What  Is  the  required  minimum 
number  of  eligible  children  in  a  volunteer 
station? 

A  volunteer  station  must  have  a 
minimum  of  four  eligible  children  with 
critical  priority  needs  to  accommodate 
the  services  of  two  or  more  Foster 
Grandparents. 

§  2552.72    Must  all  Foster  Grandparent 
placements  be  year-round? 

Priority  shall  be  given  to  volimteer 
stations  that  can  place  Foster 
Grandparents  year  round.  If  a  volunteer 
station  does  not  operate  on  a  year-round 
basis,  a  sponsor  shall  develop  alternate 
placements  for  the  Foster  Grandparents 
assigned  to  the  volunteer  station  when 
it  is  not  in  operation. 

§  2552.73    What  requirements  govern  the 
assignment  of  Foster  Grandparents? 

Foster  Grandparent  assignments  shall: 

(a)  Provide  for  Foster  Grandparents  to 
give  direct  services  to  one  or  more 
eligible  children.  Foster  Grandparents 
cannot  be  assigned  to  roles  such  as 
teacher's  aides,  group  leaders  or  other 
similar  positions  that  would  detract 
from  the  person-to-person  relationship. 

(b)  Result  in  person-to-person 
supportive  relationships  with  each  child 
served. 

(c)  Support  the  development  and 
growth  of  each  child  served. 

(d)  Be  meaningful  to  the  Foster 
Grandparent. 

(e)  Be  supported  by  appropriate 
orientation,  training  and  supervision. 

§  2552.74    Is  a  written  care  plan  required 
for  each  volunteer  station  and  what 
purpose  does  it  serve? 

(a)  All  Foster  Grandparents  shall 
receive  a  written  care  plan  developed  by 
the  volunteer  station  that: 

(1)  Is  approved  by  the  sponsor  and 
accepted  by  the  Foster  Grandparent; 

(2)  Identifies  the  individual  child(ren) 
to  be  served; 

(3)  Identifies  each  child's  needs  and 
the  role  and  activities  of  the  Foster 
Grandparent; 

(4)  Addresses  the  period  of  time  each 
child  should  receive  such  services;  and 


(5)  Is  used  to  review  the  status  of  the 
Foster  Grandparent's  services  in 
working  with  the  assigned  child,  as  well 
as  the  impact  of  the  assignment  on  the 
child's  development. 

(b)  A  generic  care  plan  may  be  used 
in  cases  when  client  turnover  occurs  on 
a  daily,  or  weekly  basis,  or  when  chents 
served  sufl'er  from  identical  or  similar 
illnesses  or  disabilities. 

Subpart  H— Children  Served 

§  2552.81    What  type  of  children  are  eligible 
to  be  served? 

Foster  Grandparents  serve  only 
children  and  youth  with  special  and 
exceptional  needs  who  are  21  years  of 
age  or  under. 

§  2552.82    Under  what  circumstances  may 
a  Foster  Grandparent  continue  to  serve  a 
child  beyond  his  or  her  21st  birthday? 

(a)  Only  when  a  Foster  Grandparent 
has  been  assigned  to,  and  has  developed 
a  relationship  with,  a  mentally  retarded 
child,  that  assignment  may  continue 
beyond  the  child's  21st  birthday, 
provided  that: 

(1)  Such  child  was  receiving  such 
services  prior  to  attaining  the 
chronological  age  of  21,  and  the 
continuation  of  service  is  in  the  best 
interest  of  the  child;  and 

(2)  The  sponsor  determines  that  it  is 
in  the  best  interest  of  both  the  Foster 
Grandparent  and  the  child  for  the 
assignment  to  continue.  Such  a 
determination  will  be  made  through 
mutual  agreement  by  all  parties 
involved  in  the  provision  of  services  to 
the  child  served. 

(b)  In  cases  where  the  assigned  Foster 
Grandparent  becomes  unavailable  to 
serve  a  particular  child,  the  sponsor 
may  select  another  Foster  Grandparent 
to  continue  th^service. 

(c)  The  sponsor  may  terminate  service 
to  a  mentally  retarded  child  over  age  21, 
if  it  determines  that  such  service  is  no 
longer  in  the  best  interest  of  either  the 
Foster  Grandparent  or  the  child  served. 

Subpart  t— Application  and  Fiscal 
Requirements 

§  2552.91    Application  and  award  process. 

(a)  How  and  when  may  an  eligible 
organization  apply  for  a  gmntl 

(1)  An  eligible  organization  may  file 
an  application  for  a  grant  at  any  time. 

(2)  Before  submitting  an  application 
an  applicant  shall  determine  the 
availability  of  funds  from  the 
Corporation. 

(3)  The  Corporation  may  also  soUcit 
grants.  Applicants  solicited  under  this 
provision  are  not  assured  of  selection  or 
approval  and  may  have  to  compete  with 
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other  solicited  or  unsolicited 
applications. 

(b)  What  must  an  eligible  organization 
include  in  a  grant  application? 

(1)  An  applicant  shall  complete 
standard  forms  prescribed  by  the 
Corporation. 

(2)  The  applicant  shall  comply  with 
the  provisions  of  Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs,"  (3  CFR,  1982  Comp.,  p.l97) 
in  45  CFR  Part  1233,  and  any  other 
applicable  requirements. 

(c)  Who  reviews  the  merits  of  an 
application  and  how  is  a  grant 
awarded! 

(1)  The  Corporation  reviews  and 
determines  the  merit  of  an  application 
by  its  responsiveness  to  published 
guidelines  and  to  the  overall  purpose 
and  objectives  of  the  program.  When 
funds  are  available,  the  Corporation 
awards  a  grant  in  writing  to  each 
applicant  whose  grant  proposal 
provides  the  best  potential  for  serving 
the  purpose  of  the  program.  The  award 
will  be  documented  by  Notice  of  Grant 
Award  (NGA). 

(2)  The  Corporation  and  the 
sponsoring  organization  are  the  parties 
to  the  NGA.  The  NGA  will  document 
the^ sponsor's  commitment  to  fulfill 
specific  programmatic  objectives  and 
financial  obligations.  It  will  document 
the  extent  of  the  Corporation's 
obligation  to  provide  financial  support 
to  the  sponsor. 

(d)  What  happens  if  the  Corporation 
rejects  an  application?  The  Corporation 
will  return  an  application  that  is  not 
approved  for  funding  to  the  applicant 
with  an  explanation  of  the  Corporation's 
decision. 

(e)  For  what  period  of  time  does  the 
Corporation  award  a  grant?  The 
Corporation  awards  a  Foster 
Grandparent  grant  for  a  spaciBed  period 
that  is  usually  12  months  in  duration. 

§  2552.92    Project  funding  requirements. 

(a)  Is  non-Corporation  support 
required?  A  Corporation  grant  may  be 
awarded  to  fund  up  to  90  percent  of  the 
cost  of  development  and  operation  of  a 
Foster  Grandparent  project.  The  sponsor 
is  required  to  contribute  at  least  10 
percent  of  the  total  project  cost  from 
non-Federal  sources  or  authorized 
Federal  sources. 

(b)  Under  what  circumstances  does 
the  Corporation  allow  less  than  the  10 
percent  non-Corporation  support?  The 
Corporation  may  allow  exceptions  to  the 
10  percent  local  support  requirement  in 
cases  of  demonstrated  need  such  as: 

(1)  Initial  difficulties  in  the 
development  of  local  funding  soiut:es 
during  the  first  three  years  of 
operations;  or 


(2)  An  economic  downtiu-n,  the 
occurrence  of  a  natural  disaster,  or 
similar  events  in  the  service  area  that 
severely  restricts  or  reduces  sources  of 
local  funding  support;  or 

(3)  The  unexpected  discontinuation  of 
local  support  from  one  or  more  sources 
that  a  project  has  relied  on  for  a  period 
of  years. 

(c)  May  the  Corporation  restrict  how 
a  sponsor  uses  locally  generated 
contributions  in  excess  of  the  10  percent 
non-Corporation  support  required? 
Whenever  locally  generated 
contributions  to  Foster  Grandparent 
projects  are  in  excess  of  the  minimum 
10  percent  non-Corporation  support 
required,  the  Corporation  may  not 
restrict  the  manner  in  which  such 
contributions  are  expended  provided 
such  expenditures  are  consistent  with 
the  provisions  of  the  Act. 

(d)  Are  program  expenditures  subject 
to  audit?  All  expenditures  by  the 
grantee  of  Federal  and  non-Federal 
funds,  including  expenditures  from 
excess  locally  generated  contributions 
in  support  of  the  greuit,  are  subject  to 
audit  by  the  Corporation,  its  Inspector 
General  or  their  authorized  agents. 

(e)  How  are  Foster  Grandparent  cost 
reimbursements  budgeted?  The  total  of 
cost  reimbursements  for  Foster 
Grandparents,  including  stipends, 
insurance,  transportation,  meals, 
physical  examinations,  and  recognition, 
shall  be  a  sum  equal  to  at  least  80 
percent  of  the  amoimt  of  the  federal 
share  of  the  grant  award.  Federal, 
required  and  excess  non-Corporation 
resoiu-ces  can  be  used  to  make  up  the 
amount  allotted  for  cost 
reimbursements. 

(f)  May  a  sponsor  pay  stipends  at  a 
rate  different  than  the  rate  established 
by  the  Corporation?  A  sponsor  shall  pay 
stipends  at  the  same  rate  as  that 
established  by  the  Corporation. 

§  2552.93    Grants  management 
requirements. 

What  rules  govern  a  sponsor's 
management  of  grants? 

(a)  A  sponsor  shall  manage  a  grant 
awarded  in  accordance  with: 

(1)  The  Act; 

(2)  Regulations  in  this  part; 

(3)  45  CFR  Part  2541,  "Uniform 
Requirements  for  Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments",  or  45  CFR  Part 
2543,  "Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations'; 

(4)  The  following  OMB  Circulars,  as 
appropriate  A-21,  "Cost  Principles  for 
Institutions  of  Higher  Education",  A-87, 
"Cost  Principles  for  State  and  Local 


Governments",  A-122,  "Cost  Principles 
for  Non-Profit  Organizations",  and  A- 
133,  "Audits  of  Institutions  of  Higher 
Education  and  Other  Non-Profit 
Organizations"  (OMB  circulars  are 
available  at  the  followring  address: 
Office  of  Administration,  Publication 
Office,  725  17th  Street,  N.W.,  Room 
2200,  Washington,  D.C.  20503.);  and 

(5)  Other  applicable  Corporation 
requirements. 

(b)  Project  support  provided  imder  a 
Corporation  grant  shall  be  furnished  at 
the  lowest  possible  cost  consistent  with 
the  effective  operation  of  thejproject. 

(c)  Project  costs  for  which  Corporation 
funds  are  budgeted  must  be  justified  as 
being  necessary  and  essential  to  project 
operation. 

(d)  Other  than  reimbursement  for 
meals  during  a  normal  meal  period, 
project  funds  shall  not  be  used  to 
reimburse  volunteers  for  expenses, 
including  transportation  costs,  incurred 
while  performing  their  volunteer 
assignments.  Equipment  or  supplies  for. 
volunteers  on  assignment  are  not 
allowable  costs.  Assignment-related 
costs  of  transportation,  equipment, 
supplies,  etc.  are  the  responsibility  of 
the  volunteer  station  or  a  third  party, 
and  are  not  an  allowable  grant  cost. 

(e)  Volunteer  expense  items, 
including  transportation,  meals, 
recognition  activities  and  items 
purchased  at  the  volunteers'  own 
expense  and  which  are  not  reimbursed, 
are  not  allowable  as  contributions  to  the 
non-Federal  share  of  the  budget. 

(f)  Costs  of  other  insurance  not 
required  by  program  policy,  but 
maintained  by  a  sponsor  for  the  general 
conduct  of  its  activities  are  allowable 
with  the  following  limitations: 

(1)  Types  and  extent  of  and  cost  of 
coverage  are  according  to  sound 
institutional  and  business  practices; 

(2)  Costs  of  insurance  or  a 
contribution  to  any  reserve  covering  the 
risk  of  loss  of  or  damage  to  Government- 
owned  property  are  unallowable  luiless 
the  government  specifically  requires 
and  approves  such  costs;  and 

(3)  Tne  cost  of  insurance  on  the  lives 
of  officers,  tr^^stees  or  staff  is 
imallowable  except  where  such 
insiuance  is  part  of  an  employee  plan 
which  is  not  unduly  restricted. 

(g)  Costs  to  bring  a  sponsor  into  basic 
compliance  with  accessibility 
requirements  for  individuals  with 
disabilities  are  not  allowable  costs. 

(h)  Payments  to  settle  discrimination 
allegations,  either  informally  through  a 
settlement  agreement  or  formally  as  a 
result  of  a  decision  finding 
discrimination,  are  not  allowable  costs. 

(i)  Written  Corporation  approval/ 
concurrence  is  required  for  die 
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following  changes  in  the  approved 
grant: 

(1)  Reduction  in  budgeted  volunteer 
service  years. 

(2)  Change  in  the  service  area. 

(3)  Transfer  of  budgeted  line  items 
from  Volunteer  Expenses  to  Support 
Expenses.  This  requirement  does  not 
apply  if  the  80  percent  volunteer  cost 
reimbursement  ratio  is  maintained. 

Subpart  J^-Non-Stipended  Foster 
Grandparents 

§2552.101    What  rule  governs  the 
recruitment  and  enrollment  of  persons  who 
do  notmeet  the  income  eligibility 
guidelines  to  serve  as  Foster  Grandparents 
without  stipends? 

Over-income  persons,  age  60  or  over, 
may  be  enrolled  in  FGP  projects  as  non- 
stipended  volunteers  in  communities 
where  there  is  no  RSVP  project  or  where 
agreement  is  reached  with  the  RSVP 
project  that  allows  for  the  enrollment  of 
non-stipended  volunteers  in  the  FGP 
project. 

§  2552.1 02    What  are  the  conditions  of 
service  of  non-stipended  Foster 
Grandparents? 

Non-stipended  Foster  Grandparents 
serve  under  the  following  conditions: 

(a)  They  must  not  displace  or  prevent 
eligible  low-income  individuals  itom 
becoming  Foster  Grandparents. 

(b)  No  special  privilege  or  status  is 
granted  or  created  among  Foster 
Grandparents,  stipended  or  non- 
stipended,  and  equal  treatment  is 
required. 

(c)  Training,  supervision,  and  other 
support  services  and  cost 
reimbursements,  other  than  the  stipend, 
are  available  equally  to  all  Foster 
Grandparents. 

(d)  AH  regulations  and  requirements 
applicable  to  the  program,  with  the 
exception  listed  in  paragraph  (f)  of  this 
section,  apply  to  all  Foster 
Grandparents. 

(e)  Non-stipended  Foster 
Grandparents  may  be  placed  in  separate 
volunteer  stations  where  warranted. 

(f)  Non-stipended  Foster 
Grandparents  will  be  encouraged  but 
not  required  to  serve  20  hours  per  week 
and  50  weeks  per  year.  Foster 
Grandparents  will  maintain  a  close 
person-to-person  relationship  with  their 
assigned  children  on  a  regiUar  basis. 

(g)  Non-stipended  Foster 
Grandparents  may  contribute  the  costs 
they  incur  in  connection  with  their 
participation  in  the  program.  Such 
contributions  are  not  counted  as  part  of 
the  required  non-federal  share  of  the 
grant  but  may  be  reflected  in  the  budget 
column  for  excess  non-federal 
resources. 


§  2552.1 03    Must  a  sponsor  t>e  required  to 
enroll  non-stipended  Foster  Grandparents? 

Enrollment  of  non-stipended  Foster 
Grandparents  is  not  a  factor  in  the 
award  of  new  or  renewal  grants. 

§  2552.1 04    May  Corporation  funds  be  used 
for  non-stipended  Foster  Grandparents? 

Federally  appropriated  funds  for  FGP 
shall  not  be  used  to  pay  any  cost, 
including  any  administrative  cost, 
incurred  in  implementing  the 
regulations  in  this  part  for  non- 
stipended  Foster  Grandparents. 

Subpart  K— Non-Corporation  Funded 
FGP  Projects 

§  2552.1 1 1    Under  what  conditions  can  an 
agency  or  organization  sponsor  a  Foster 
Grandparent  project  without  Corporation 
funding? 

An  eligible  agency  or  organization 
who  wishes  to  sponsor  a  Foster 
Grandparent  project  without 
Corporation  fimding,  must  sign  a 
Memorandum  of  Agreement  with  the 
Corporation  that: 

(a)  Certifies  its  intent  to  comply  with 
all  Corporation  requirements  for  the 
Foster  Grandparent  Program;  and 

(b)  Identifies  responsibilities  to  be 
carried  out  by  each  party. 

§  2552.1 1 2    What  benefits  are  a  non- 
Corporation  funded  project  entitled  to? 

The  Memorandum  of  Agreement 
entitles  the  sponsor  of  a  non- 
Corporation  funded  project  to: 

(a)  All  technical  assistance  and 
materials  provided  to  Corporation- 
funded  Foster  Grandparent  projects;  and 

(b)  The  application  of  the  provisions 
of  Section  404  (f)(1)  and  Section  418  of 
the  Act. 

$2552.113    What  financial  obHgation  does 
the  Corporation  incuf  for  non-Corporation 
funded  projects? 

Entry  into  a  Memorandum  of 
Agreement  with,  or  issuance  of  an  NGA 
to.an  sponsor  of  non-Corporation 
funded  project,  does  not  create  a 
financial  obligation  on  the  part  of  the 
Corporation  for  any  costs  associated 
with  the  project,  including  increases  in 
required  payments  to  Foster 
Grandparents  that  may  result  frtim 
changes  in  the  Act  or  in  program 
regulations. 

§2552.114    What  happens  if  a  non- 
Corporation  funded  sponsor  does  not 
comply  with  ttw  Memorandum  of 
Agreement? 

A  non-Corporation  funded  project 
sponsor's  noncompliance  with  the 
Memorandum  of  Agreement  shall  result 
in  suspension  or  termination  of  the 
Corporation's  agreement  and  all  benefits 
specified  in  §  2552.112. 


Subpart  L — Restrictions  and  Legal 
Representation 

§  2552.121    What  legal  limitations  apply  to 
the  operation  of  the  Foster  Grandparent 
Program  and  to  the  expenditure  of  grant 
funds? 

(a)  Political  activities.  (1)  No  part  of 
any  grant  shall  be  used  to  finance, 
directly  or  indirectly,  any  activity  to 
influence  the  outcome  of  any  election  to 
public  office,  or  any  voter  registration 
activity. 

(2)  No  project  shall  be  conducted  in 

a  manner  involving  the  use  of  funds,  the 
provision  of  services,  or  the 
employment  or  assignment  of  persoimel 
in  a  matter  supporting  or  resulting  in 
the  identification  of  such  project  with: 

(i)  Any  partisan  or  nonpartisan 
political  activity  associated  with  a 
candidate,  or  contending  faction  or 
group,  in  an  election;  or 

(ii)  Any  activity  to  provide  voters  or 
prospective  voters  with  transportation 
to^e  polls  or  similar  assistance  in 
connection  with  any  such  election;  or 

(iii)  Any  voter  registration  activity, 
except  that  voter  registration 
applications  and  nonpartisan  voter 
registration  information  may  be  made 
available  to  the  public  at  the  premises 
of  the  sponsor,  but.  in  making  such 
information  available,  employees  of  the 
sponsor  shall  not  express  preferences  or 
seek  to  influence  decisions  concerning 
any  candidate,  political  party,  election 
issue,  or  voting  decision. 

(3)  The  sponsor  shall  not  use  grant 
funds  in  any  activity  for  the  purpose  of 
influencing  the  passage  or  defeat  of 
legislation  or  proposals  by  initiative 
petition,  except: 

(i)  In  any  case  in  which  a  legislative 
body,  a  committee  of  a  legislative  body, 
or  a  member  of  a  legislative  body 
requests  any  volunteer  in,  or  employee 
of  such  a  program  to  draft,  review  or 
testify  regarding  measures  or  to  make 
representation  to  such  legislative  body, 
committee  or  member;  or 

(ii)  In  connection  with  an 
authorization  or  appropriations  measure 
directly  affecting  the  operation  of  the 
Foster  Grandparent  Program. 

(b)  Non-displacement  of  employed 
workers.  A  Foster  Grandparent  shall  not 
perform  any  service  or  duty  or  engage  in 
any  activity  which  would  othervdse  be 
performed  by  an  employed  worker  or 
which  would  supplant  the  hiring  of  or 
residt  in  the  displacement  of  employed 
workers,  or  impair  existing  contracts  for 
service. 

(c)  Compensation  for  service.  (1)  An 
agency  or  organization  to  which  NSSC 
volunteers  are  assigned,  or  which 
operates  or  supervises  any  NSSC 
program  shall  not  request  or  receive  any 
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compensation  from  NSSC  volunteers  or 
from  beneficiaries  for  services  of  NSSC 
volunteers. 

(2)  This  section  does  not  prohibit  a 
sponsor  from  soliciting  and  accepting 
voluntary  contributions  from  the 
community  at  large  to  meet  its  local 
support  obligations  under  the  grant  or 
from  entering  into  agreements  with 
parties  other  than  beneficiaries  to 
support  additional  volunteers  beyond 
those  supported  by  the  Corporation 
grant. 

(3)  A  Foster  Grandparent  volunteer 
station  may  contribute  to  the  financial 
support  of  the  Foster  Grandparent 
Program.  However,  this  support  shall 
not  be  a  required  precondition  for  a 
potential  station  to  obtain  or  retain 
Foster  Grandparent  service.  If  a 
vc^unteer  station  agrees  to  provide 
funds  to  support  additional  Foster 
Grandparents  or  pay  for  other  Foster 
Grandparent  support  costs,  the 
agreement  shall  be  stated  in  a  written 
memcM^ndum  of  understanding. 

(4)  The  sponsor  shall  withdraw 
services  if  the  station's  inability  to 
provide  monetary  or  in-kind  support  to 
the  project  diminishes  or  jeopardizes 
the  project's  financial  capabilities  to 
fulfill  its  obligations. 

(5)  Under  no  circumstances  shall  a 
Foster  Grandparent  receive  a  fee  for 
service  from  service  recipients,  their 
legal  guardian,  members  of  their  family, 
or  friends. 

(d)  Labor  and  anti-labor  activity.  The 
sponsor  shall  not  use  grant  funds 
directly  or  indirectly  to  finance  labor  or 
anti-labor  organization  or  related 
activity. 

(e)  Fair  labor  standards.  A  sponsor 
that  employs  laborers  and  mechanics  for 
construction,  alteration,  or  repair  of 
facilities  shall  pay  wages  at  prevaiUng 
rates  as  determined  by  the  Secretary  of 
Labor  in  accordance  with  the  Davis- 
Bacon  Act,  as  amended. 

(f)  Nondiscrimination.  A  sponsor  or 
sponsor  employee  shall  not  discriminate 
against  a  Foster  Grandparent  on  the 
basis  of  race,  color,  national  origin,  sex, 
age,  religion,  or  political  affiliation,  or 
on  the  basis  of -disability,  if  the  Foster 
Grandparent  with  a  disability  is 
qualified  to  serve. 

(g)  Religious  activities.  A  Foster 
Grandparent  or  a  member  of  the  project 
staff  funded  by  the  Corporation  shall  not 
give  religious  instruction,  conduct 
worship  services  or  engage  in  any  form 
of  proselytization  as  part  of  his  or  her 
duties. 

(h)  Nepotism.  Persons  selected  for 
project  staff  positions  shall  not  be 
related  by  blood  or  marriage  to  other 
project  staff,  sponsor  staff  or  officers,  or 
members  of  the  sponsor  Board  of 


Directors,  imless  there  is  written 
concurrence  from  the  commimity  group 
established  by  the  sponsor  under 
Subpart  B  of  this  part  and  with 
notification  to  the  Corporation. 

§2552.122    What  legal  eoversg*  does  the 
Corporation  make  available  to  Foaler 
Grandparents? 

It  is  within  the  Corporation's 
discretion  to  determine  if  Counsel  is 
employed  and  counsel  fees,  court  costs, 
bail  and  other  expenses  incidental  to  the 
defense  of  a  Foster  Grandparent  is  paid 
in  a  criminal,  civil  or  administrative 
proceeding,  when  such  a  proceeding 
arises  directly  out  of  performance  of  the 
Foster  Grandparent's  activities.  The 
circimistances  under  which  the 
Corporation  may  pay  such  expenses  are 
specified  in  45  CFR  part  1220. 

Dated:  August  25, 1998. 
TliMias  L.  Bryaat. 
Acting  General  Counsel. 
[FR  Doc.  9»-23301  Filed  9-2-98;  8:45  am) 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parts  1209  and  2553 

Rm3045-AA19 

Retired  artd  Sertior  Volunteer  Program 

AGENCY:  Corp<NBtion  for  National  and 

Community  Service. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Owporation")  proposes  to  amend  the 
regulations  governing  the 
administration  of  the  Retired  and  Senior 
Volunteer  Program  (RSVP).  These 
amendments  will:  implement  changes 
in  the  program's  authorizing  legislation; 
estabUsh  minimum  program 
requirements  with  greater  clarity; 
update  program  operations  to  make 
them  responsive  to  changes  that  have 
occurred  since  the  regulations  were  last 
published;  consolidate  requirements 
from  outdated  sources  into  one  user 
firiendly  dociunent;  balance  increased 
flexibility  with  increased  responsibility 
and  accountability  at  the  local  level;  and 
incorporate  new  concepts  of 
programming  to  highlight  the 
accomplishments  and  impact  of  senior 
service. 

The  format  used  is  designed  to  make 
the  requirements  easy  for  local  sponsors 
and  project  managers  to  imderstand.  It 
integrates  related  topics  under  one 
heading  for  easy  reference. 

Upon  adoption,  the  proposed 
amendments  will  supersede  the  old 


ACTION  regulations,  and  RSVP 
Operations  Handbook  4700  dated  May 
1989. 

DATES:  Conunents  must  be  submitted  on 
or  before  November  2, 1998. 
ADDRESSES:  Conunents  should  be  sent  to 
the  Corporation  for  National  Service, 
Director,  National  Senior  Service  Corps, 
1201  New  York  Avenue,  NW.. 
Washington,  DC  20525. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Keller.  (202)  606-5000  ext  285. 
SUPPLEMENTARY  INFORMATION:  The 
requirements  governing  the 
administration  of  RSVP  projects  are 
currently  embodied  in  two  documents: 
45  CFR  Part  1209  which  was  last 
published  in  the  Federal  Register  on 
June  10, 1983,  and  the  RSVP  Operaticms 
Handbook.  The  {H'oposed  amendments 
vnll  combine  all  minimum  program 
requirements  in  just  one  docimient  to 
m£^e  it  easier  for  interested  parties  to 
secure  basic  program  information. 
~  The  proposed  amendments  include 
modifications  to  current  program 
requirements  including  those  applicable 
to:  the  responsibilities  of  a  RSVP 
sponsor,  community  participation  in 
local  project  operations,  full-time 
project  director,  authority  to  approve 
grants,  waiver  of  non-federal  support, 
and  compensation  for  service. 

The  proposed  amendments  also 
reflect  changes  in  the  program's 
administrative  structiure  resulting  from 
the  merger  of  the  former  ACTION 
agency  into  the  Corporation  in  April 
1994. 

Regulatory  Flexibility  Act  and 
Unfunded  Mandate  Reform  Act 

The  General  Counsel,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  606(b)),  has  reviewed  this 
regulation  and  by  approving  certifies 
that  this  proposed  rule  will  not  have  a 
significant  impact  on  small  business 
entities. 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995,  the  Corporation 
certifies  that  this  proposed  rule  does  not 
include  any  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100,000,000 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year. 

Paperwork  Reduction  Act  of  1995 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
foimd  to  contain  no  information 
collection  requirements. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372. 


AcnnA 
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The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  strengthened  federalism 
by  relying  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Corporation's  specific 
plans  and  actions  for  this  program. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  The  Office  of  Management 
and  Budget  has  reviewed  this  rule  and 
has  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 

Participation  in  the  Rulemaking 

The  RSVP  Program  Council,  a  group 
estabUshed  to  provide  advice  to  the 
Corporation  on  program  related  issues, 
was  consulted,  reviewed  and  gave 
recommendations  on  initial  drafts  of  the 
proposed  regulations.  Council 
membership  is  comprised  of  RSVP 
project  staff  and  sponsor 
representatives,  as  well  as  selected  staff 
from  the  Corporation's  field  offices.  A 
similar  opportimity  was  given  to  all 
Corporation  field  staH,  a  group  that 
plays  an  important  role  in  the 
implementation  of  program  regulations. 


Distribution  Table 

Old  45  CFR  Part  1209 
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1209.2-1 
1209.3-1 

— 

2553.11 
255322 
2553.31 

1209.4-1 
1209.5-1 

2553.41 
2553.51 

2553.61 
2553.71 
2553.81 
2553.91 

List  of  Subjects 

45  CFR  Part  1209 

Aged,  Government  contracts.  Grant 
programs — social  programs.  Reporting 
and  recordkeeping  requirements. 
Volunteers. 

45  CFR  Part  2553 

Aged,  Grant  programs — social 
programs.  Volunteers. 

Accordingly,  and  under  the  authority 
of  42  U.S.C.  12501  etseq.,  the 
Corporation  proposes  to  amend  45  CFR 
chapters  XII  and  XXV  as  follows: 


PART  1209— {REDESIGNATED  AS 
PART  2553] 

1.  Part  1209  in  45  CFR  chapter  XII  is 
redesignated  as  part  2553  in  45  CFR 
chapter  XXV  and  is  revised  to  read  as 
follows: 

PART  2553— THE  RETIRED  AND 
SENIOR  VOLUNTEER  PROGRAM 

Subpart  A— General 

Sec. 

2553.11  What  is  the  Retired  and  Senior 
Volunteer  Program? 

2553.12  Pefinitions. 

Subpart  B— Eligibility  and  Responsibilities 
of  a  Sponsor 

2553.21  Who  is  eligible  to  serve  as  a 
sponsor? 

2553.22  What  are  the  responsibilities  of  a 
sponsor? 

2553.23  What  are  a  sponsor's  program 
responsibilities? 

2553.24  What  are  a  sponsor's 
responsibilities  for  securing  community 
participation? 

2553.25  What  are  a  sponsor's 
administrative  responsibilities? 

2553.26  May  a  sponsor  administer  more 
than  one  program  grant  from  the 
Ck)rporation? 

Subpart  C— Suspension,  Termination  and 
Denial  of  Refunding 

2553.31    What  are  the  rules  on  suspension, 
termination  and  denial  of  refunding  of 
grants? 

Subpart  D— Eligibility,  Cost 
Reimbursements  and  Volunteer 
Assignments 

2553.41  Who  is  eligible  to  be  a  RSVP 
volunteer? 

2553.42  Is  a  RSVP  volunteer  a  federal 
employee,  an  employee  of  the  sponsor  or 
of  the  volunteer  station? 

2553.43  What  cost  reimbursements  are 
provided  to  RSVP  volunteers? 

2553.44  May  cost  reimbursements  received 
by  a  RSVP  volunteer  be  subject  to  any 
tax  or  charge,  treated  as  wages  or 
compensation,  or  affect  eligibility  to 
receive  assistance  from  other  programs? 

Subpart  E— Volunteer  Terms  of  Service 

2553.51  What  are  the  terms  of  service  of  a 
RSVP  volunteer? 

2553.52  Under  what  circumstances  may  a 
RSVP  volunteer's  service  be  terminated? 

Subpart  F— Responsibilities  of  a  Volunteer 
Station 

2553.61  When  may  a  sponsor  serve  as  a 
volunteer  station? 

2553.62  What  are  the  responsibilities  of  a 
volunteer  station? 

Sut>part  Q— Application  and  Fiscal 
Requirements 

2553.71  Application  and  award  process. 

2553.72  Project  funding  requirements. 

2553.73  Grants  management  requirements. 


Sul)part  H — Non-Corporation  Funded 
Proiects 

2553.81  Under  what  conditions  may  an 
agency  or  organization  sponsor  a  RSVP 
project  without  Corporation  funding? 

2553.82  What  benefits  are  a  non- 
Corporation  funded  project  entitled  to? 

2553.83  What  financial  obligation  does  the 
Corporation  incur  for  non-Corporation 
funded  projects? 

2553.84  What  happens  if  a  non-Corporation 
funded  sponsor  does  not  comply  with 
the  Memorandum  of  Agreement? 

Sul>part  I — Restrictions  and  Legal 
Representation 

2553.91  What  legal  limitations  apply  to  the 
operation  of  the  RSVP  Program  and  to 
the  expenditure  of  grant  funds? 

2553.92  What  legal  coverage  does  the 
Corporation  make  available  to  RSVP 
volunteers. 

Authority:  42  U.S.C.  4950  et  seq..  5001. 

Subpart  A — General 

§2553.11    What  Is  ttte  Retired  and  Senior 
Volunteer  Program? 

The  Retired  and  Senior  Volunteer 
Program  (RSVP)  provides  grants  to 
qualified  agencies  and  organizations  to 
engage  persons  55  and  older  in 
volunteer  service  roles,  matching  their 
skills  and  personal  interests  to  help 
meet  significant  community  needs. 

§2553.12    Definitions. 

(a)  Act.  The  Domestic  Volunteer 
Service  Act  of  1973  as  amended.  Pub.  L. 
93-113,  Oct.  1, 1973,  87  Stat.  396,  42 
U.S.C.  4950  et  seq. 

(b)  Adequate  Staffing  Level.  The 
number  of  project  staff  or  full-time 
equivalent  needed  by  a  sponsor  to 
manage  NSSC  project  operations 
considering  such  factors  as:  number  of 
budgeted  volunteers,  number  of 
volunteer  stations,  and  the  size  of  the 
service  area. 

(c)  Assignment.  The  activities, 
fimctions  or  responsibiUties  to  be 
performed  by  volunteers  identified  in  a 
written  outline  or  description. 

(d)  Budget  Period.  The  time  interval 
for  which  a  project  grant  is  awarded,  as 
specified  in  the  Notice  of  Grant  Award 
(NGA).  This  is  usually  for  12  months. 

(e)  Chief  Executive  Officer.  The  Chief 
Executive  Officer  of  the  Corporation 
appointed  under  the  Trust  Act. 

(f)  Corporation.  The  Corporation  for 
National  and  Community  Service 
established  under  the  Trust  Act.  The 
Corporation  is  also  sometimes  referred 
to  as  CNCS. 

(g)  Cost  Reimbursements. 
Reimbursements  budgeted  as  Volimteer 
Expenses  and  provided  to  volunteers  to 
cover  incidental  costs,  meals, 
transportation,  volunteer  insurance,  and 
recognition  to  enable  them  to  serve 
wdthout  cost  to  themselves. 
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(h)  Letter  of  Agreement.  A  written 
agreement  between  a  volunteer  station, 
the  sponsor,  and  person(s)  served  or  the 
person  legally  responsible  for  that 
person.  It  auAorizes  the  assignment  of 
a  RSVP  volunteer  in  the  home  of  a 
client,  defines  RSVP  volunteer 
activities,  and  specifies  supervision 
arrangements. 

(i)  Memorandum  of  Understanding.  A 
written  statement  prepared  and  signed 
by  the  RSVP  project  sponsor  and  the 
volunteer  station  that  identifies  project 
requirements,  working  relationships  and 
mutual  responsibilities. 

(j)  National  Senior  Service  Corps 
(NSSC).  The  collective  name  for  the 
Foster  Grandparent  Program  (FGP),  the 
Retired  and  Senior  Volimteer  Program 
(RSVP),  and  the  Senior  Companion 
Program  (SCP),  and  Demonstration 
Programs  established  imder  Farts  A,  B, 
and  E,  Title  II  of  the  Act.  NSSC  is  also 
referred  to  as  the  "Senior  Corps'. 

(k)  Non-Corporation  Support 
(Required).  The  percentage  share  of  non- 
Federal  cash  and  in-kind  contributions 
required  to  be  raised  by  the  sponsor  in 
support  of  the  grant,  including  non- 
Corporation  federal,  state  and  local 
governments  and  privately  raised 
contributions. 

(1)  Non-Corporation  Support  (Excess). 
The  amount  of  non-Federal  cash  and  in- 
kind  contributions  generated  by  a 
sponsor  in  excess  of  the  required 
percentage. 

(m)  Notice  of  Grant  Award  (NGA). 
The  official  grant  document  signed  by 
the  Corporation  and  the  sponsor.  It 
docujfnents  the  Corporation's  obligation 
to  provide  financial  support  to  the 
sponsor,  and  the  sponsor's  commitment 
to  fulfill  specific  programmatic 
objectives  and  financial  obligations. 

(n)  Project.  The  locally  planned  and 
implemented  RSVP  activity  or  set  of 
activities  in  a  service  area  as  agreed 
upon  between  a  sponsor  and  the 
Corporation. 

(o)  Qualified  Individual  With  a 
Disability.  An  individual  with  a 
disabiUty  who,  with  or  without 
reasonable  accommodation,  can  perform 
the  essential  functions  of  a  volunteer 
position  that  such  individual  holds  or 
desires.  For  purposes  of  the  Americans 
With  Disabilities  Act,  consideration 
shall  be  given  to  a  sponsor's  or 
volunteer  station's  judgment  as  to  what 
functions  of  a  volunteer  position  are 
essential.  If  a  sponsor  has  prepared  a 
written  description  before  advertising  or 
interviewing  applicants  for  the  position, 
the  written  description  shall  be 
considered  evidence  of  the  essential 
functions  of  the  volunteer  position.  This 
definition  includes  an  individual  with  a 
physical  or  mental  impairment  as 


defined  in  section  101(8)  of  the 
Americans  With  Disabilities  Act  of  1990 
(42  U.S.C.  12111(8)). 

(p)  Service  Area.  The  geographically 
defined  area  approved  in  the  grant 
application,  in  which  RSVP  volunteers 
are  recruited,  enrolled,  and  placed  on 
assignments. 

(q)  Sponsor.  A  public  agency  or 
private  nonprofit  organization  that  is 
responsible  for  the  operation  of  a  RSVP 
project. 

(r)  Trust  Act.  The  National  and 
Commxmity  Service  Trust  Act  of  1993, 
Public  Law  103-82.  Sept.  21, 1993, 107 
Stat.  785. 

(s)  United  States  and  States.  Each  of 
the  several  States,  the  District  of 
Columbia,  the  U.  S.  Virgin  Islands,  the 
Commonwealth  of  Puerto  Rico,  Guam 
and  American  Samoa,  and  Trust 
Territories  of  the  Pacific  Islands. 

(t)  Volunteer  Station.  A  public  agency, 
nonprofit  private  organization  or 
proprietary  health  care  agency  or 
organization  that  accepts  responsibility 
for  assignment,  supervision  and  training 
of  RSVP  volunteers.  Each  volunteer 
station  must  be  licensed  or  otherwise 
certified,  when  required,  by  appropriate 
state  or  local  government.  Private  homes 
are  not  volunteer  stations. 

Subpart  B— Eligibility  and 
Responsibilities  of  a  Sponsor 

§  2553.21    Who  is  eligible  to  serve  as  a 
sponsor? 

The  Corporation  awards  grants  to 
public  agencies,  including  Indian  tribes 
and  non-profit  private  organizations,  in 
the  United  States  that  have  the  authority 
to  accept  and  the  capability  to 
administer  a  RSVP  project. 

§  2553.22    What  are  the  responsibilities  of 
a  sponsor? 

(a)  A  sponsor  is  responsible  for 
fulfilling  all  project  management 
requirements  necessary  to  accomplish 
the  purposes  of  the  RSVP  program  as 
specified  in  the  Act. 

(b)  A  sponsor  shall  not  delegate  or 
contract  these  responsibilities  to  another 
entity. 

(c)  A  sponsor  shall  comply  with  all 
regulations  contained  in  this  part, 
pohcies,  and  grant  provisions 
prescribed  by  the  Corporation. 

§  2553.23    What  are  a  sponsor's  program 
responsibilities? 

A  sponsor  shall: 

(a)  Focus  RSVP  resources  to  have  a 
positive  impact  on  critical  human  and 
social  needs  within  the  project  service 
area. 

(b)  Assess  on  an  ongoing  basis  or 
collaborate  with  other  community 
organizations  in  the  assessment  of  the 


needs  of  the  community  or  service  area 
and  develop  strategies  to  respond  to 
those  needs  using  die  resources  of  RSVP 
volunteers. 

(c)  Develop  and  manage  a  system  of 
volimteer  stations  to  provide  a  wide 
range  of  placement  opportunities  that 
appeal  to  persons  age  55  and  over  by: 

(1)  Insuring  that  a  volunteer  station  is 
a  public  or  non-profit  private 
organization  or  an  eligible  proprietary 
health  care  agency  capable  of  serving  as 
a  volunteer  station  for  the  placement  of 
RSVP  volunteers  to  meet  locally 
identified  needs; 

(2)  Ensuring  the  placement  of  RSVP 
volimteers  is  governed  by  a 
Memorandum  of  Understanding: 

(i)  That  is  negotiated  prior  to 
placement; 

(ii)  That  specifies  the  mutual 
responsibilities  of  the  station  and 
sponsor;  and 

(iii)  That  is  renegotiated  at  least  every 
three  years;  and 

(3)  Aimually  assessing  the  placement 
of  RSVP  volunteers  to  ensure  the  safety 
of  volunteers  and  their  impact  on 
meeting  the  needs  of  the  commimity. 

(d)  Consider  the  demographic  make- 
up of  the  project  service  area  in  the 
enrollment  of  RSVP  volimteers,  making 
special  efforts  to  recruit  eligible 
individuals  from  minority  groups, 
persons  with  disabiUties  and  under 
represented  groups. 

(e)  Encourage  the  most  efficient  and 
effective  use  of  RSVP  volunteers  by 
coordinating  project  services  and 
activities  with  related  national,  state 
and  local  programs,  including  other 
Corporation  programs. 

(f)  Develop,  and  regularly  update,  a 
strategic  plan  that  includes  the 
sponsor's  vision  and  goals  for  the 
project. 

(g)  Develop,  and  annually  update,  a 
plan  for  promoting  service  by  older 
adults  within  the  project  service  area. 

(h)  Conduct  ah  annual  assessment  of 
the  accomphshments  and  impact  of  the 
project  and  how  they  meet  the 
identified  needs  and  problems  of  the 
community. 

(i)  Provide  RSVP  volimteers  with  cost 
reimbursements  specified  in  §  2553.43. 

§  2553.24    What  are  a  sponsor's 
responsibilities  for  securing  community 
participation? 

(a)  A  sponsor  shall  secure  commimity 
participation  in  local  project  operation 
by  establishing  an  Advisory  Council  or 
a  similar  organizational  structure  with  a 
membership  that  includes  persons: 

(1)  Knowledgeable  about  human  and 
social  needs  of  the  community; 

(2)  Competent  in  the  field  of 
community  service  and  volunteerism; 
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(3)  Capable  of  helping  the  sponsor 
meet  its  administrative  and  program 
responsibilities  including  fund-raising, 
publicity  and  impact  programming; 

(4)  With  an  interest  in  and  knowledge 
of  the  capability  of  older  adults;  and  (5) 
Of  a  diverse  composition  that  reflects 
the  demographics  of  the  service  area. 

(b)  'The  sponsor  determines  how  this 
participation  shall  be  secured, 
consistent  with  the  provisions  of 
paragraphs  (a)(1)  through  (a)(5)  of  this 
section. 

§  2553.25    What  are  a  sponsor's 
administrative  responsibilities? 

A  sponsor  shall: 

(a)  Assume  full  responsibility  for 
securing  maximum  and  continuing 
commimity  financial  and  in-kind 
support  to  operate  the  project 
successfully. 

(b)  Develop  a  written  delegation  of 
authority  that  carefully  defines  and 
clearly  delineates  project  roles  and 
responsibilities  retained  by  the  sponsor 
from  those  delegated  to  project  staff. 

(c)  Provide  levels  of  staffing  and 
resources  appropriate  to  accompUsh  the 
purposes  of  the  project  and  carry  out 
project  management  responsibilities 
outlined  in  the  above  mentioned 
delegation  of  authority  and  provide 
necessary  administrative  and  fiscal 
support  to  such  staff. 

(a)  Employ  a  full-time  project  director 
to  accompUsh  program  objectives  and 
manage  the  functions  and  activities 
delegated  to  project  staff  for  NSSC 
program(s)  within  its  control.  A  full- 
time  project  director  shall  not  serve 
concurrently  in  another  capacity,  paid 
or  unpaid,  during  established  working 
hours.  The  project  director  may 
participate  in  activities  to  coordinate 
program  resources  with  those  of  related 
local  agencies,  boards  or  organizations. 
A  sponsor  may  negotiate  the 
employment  of  a  part-time  project 
director  with  the  Corporation  when  it 
can  justify  that  such  an  arrangement 
will  result  in  a  proportionate  cost 
savings  in  Federal  and  Non-federal 
funds  without  adversely  affecting  the 
size,  scope  and  quaUty  of  project 
operations. 

(e)  Consider  all  project  staff  as 
sponsor  employees  subject  to  its 
persoimel  policies  and  procedures. 

(f)  Compensate  project  staff  at  a  level 
that  is  comparable  with  similar  staff 
positions  in  the  sponsor  organization 
and/or  project  service  area. 

(g)  Establish  risk  management  policies 
and  procedures  covering  project  and 
RSVP  activities.  This  includes  provision 
of  appropriate  insurance  coverage  for 
RSVP  volunteers  and  vehicles  used  in 
the  project. 


(h)  Establish  record  keeping  and 
reporting  systems  in  compliance  with 
Corporation  requirements  that  ensure 
quality  of  program  and  fiscal  operations, 
facilitate  timely  and  accurate 
compliance;  and  cooperate  with 
Corporation  evaluation  and  data 
collection  efforts. 

(i)  Comply  with  and  ensure  that  all 
volunteer  stations  comply  with,  all 
applicable  civil  rights  laws  and 
regulations,  including  providing 
reasonable  accommodation  to  qualified 
individuals  with  disabiUties. 

§2553.26    May  a  sponsor  administer  more 
than  one  program  grant  from  the 
Corporation? 

A  sponsor  may  administer  more  than 
one  Corporation  program  grant. 

Subpart  C— Suspension,  Termination 
and  Denial  of  Refunding 

§  2553.31    What  are  the  rules  on 
suspension,  termination  and  denial  of 
refunding  of  grants? 

(a)  The  Chief  Executive  Officer  or 
designee  is  authorized  to  suspend 
further  payments  or  to  terminate 
payments  under  any  grant  providing 
assistance  under  the  Act  whenever  he/ 
she  determines  there  is  a  material 
failure  to  comply  with  applicable  terms 
and  conditions  of  the  grant.  The  Chief 
Executive  Officer  shall  prescribe 
procedures  to  insure  that: 

(1)  Assistance  under  the  Act  shall  not 
be  suspended  for  failure  to  comply  with 
applicable  terms  and  conditions,  except 
in  emergency  situations  for  thirty  days; 

(2)  An  appUcation  for  refunding 
under  the  Act  may  not  be  denied  unless 
the  recipient  has  been  given: 

(i)  Notice  at  least  75  days  before  the 
denial  of  such  appUcation  of  the 
possibility  of  such  denial  and  the 
grounds  for  any  such  denial;  and 

(ii)  Opportunity  to  show  cause  why 
such  action  should  not  be  taken; 

(3)  In  any  case  where  an  application 
for  refunding  is  denied  for  failure  to 
comply  with  the  terms  and  conditions 
of  the  grant,  the  recipient  shall  be 
afforded  an  opportunity  for  an  informal 
hearing  before  an  impartial  hearing 
officer,  who  has  been  agreed  to  by  the 
recipient  and  the  Corporation;  and 

(4)  Assistance  under  the  Act  shall  not 
be  terminated  for  failure  to  comply  with 
appUcable  terms  and  conditions  unless 
the  recipient  has  been  afforded 
reasonable  notice  and  opportunity  for  a 
full  and  fair  hearing. 

(b)  In  order  to  assure  equal  access  to 
all  recipients,  such  hearings  or  other 
meetings  as  may  be  necessary  to  fulfill 
the  requirements  of  this  section  shall  be 
held  in  locations  convenient  to  the 
recipient  agency. 


(c)  The  procedures  for  suspension, 
termination,  and  denial  of  refunding, 
that  apply  to  the  Retired  and  Senior 
Volunteer  Program  are  specified  in  45 
CFR  Part  1206. 

Subpart  D— Eligibility,  Cost 
Reimtjursements  and  Volunteer 
Assignments 

§2553.41    WhoisellglMetobeaRSVP 
volunteer? 

(a)  To  be  an  RSVP  volunteer,  an 
individual  must: 

(1)  Be  55  years  of  age  or  older; 

(2)  Agree  to  serve  without 
compensation; 

(3)  Reside  in  or  nearby  the  community 
served  by  RSVP; 

(4)  Agree  to  abide  by  all  requirements 
as  set  forth  in  this  part. 

(b)  EUgibiUty  to  serve  as  a  RSVP 
volunteer  shall  not  be  restricted  on  the 
basis  of  formal  education,  experience, 
race,  religion,  color,  national  origin,  sex, 
age,  handicap  or  poUtical  affiUation. 

§2553.42    Is  a  RSVP  volunteer  a  federal 
employee,  an  employee  of  the  sponsor  or 
of  the  volunteer  station? 

RSVP  volunteers  are  not  employees  of 
the  sponsor,  the  volunteer  station,  the 
Corporation,  or  the  Federal  Government. 

§  2553.43    Wtiat  cost  reimbursements  are 
provided  to  RSVP  volunteers? 

RSVP  volunteers  are  provided  the 
following  cost  reimbursements  within 
the  limits  of  the  project's  available      " 
resources: 

(a)  Transportation.  RSVP  volunteers 
may  receive  assistance  with  the  cost  of 
transportation  to  and  from  volunteer 
assignments  and  official  project 
activities,  including  orientation  and 
training,  meetings,  and  recognition 
events.  On-the-job  or  assignment  related 
transportation  costs  are  the 
responsibility  of  the  volunteer  station  or 
a  third  party. 

(b)  Meals.  RSVP  volunteers  may 
receive  assistance  with  the  cost  of  meals 
taken  while  on  assigiunent. 

(c)  Recognition.  RSVP  volunteers  are 
provided  recognition  for  their  service. 

(d)  Insurance.  A  RSVP  volunteer  is 
provided  with  the  Corporation-specified 
minimum  levels  of  insurance  as  foUows: 

(1)  Accident  insurance.  Accident 
insurance  covers  RSVP  volunteers  for 
personal  injury  during  travel  between 
their  homes  and  places  of  assignment, 
during  their  volunteer  service,  during 
meal  periods  while  serving  as  a 
volunteer,  and  while  attending  project 
sponsored  activities.  Protection  shall  be 
provided  against  claims  in  excess  of  any 
benefits  or  services  for  medical  care  or 
treatment  available  to  the  volunteer 
fiom  other  sources. 
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(2)  Personal  liability  insurance. 
Protection  is  provided  against  claims  in 
excess  of  protection  provided  by  other 
insurance.  It  does  not  include 
professional  liability  coverage. 

(3)  Excess  automobile  liability 
insurance,  (i)  For  RSVP  volimteers  who 
drive  in  connection  with  their  service, 
protection  is  provided  against  claims  in 
excess  of  the  greater  of  either. 

(A)  LiabiUty  insurance  volunteers 
carry  on  their  own  automobiles;  or 

(B)  The  limits  of  applicable  state 
financial  responsibility  law,  or  in  its 
absence,  levels  of  protection  to  be 
determined  by  the  Corporation  for  each 
person,  each  accident,  and  for  property 
damage. 

(ii)  RSVP  volunteers  who  drive  their 
personal  vehicles  to  or  on  assignments 
or  project-related  activities  shall 
maintain  personal  automobile  UabiUty 
insurance  equal  to  or  exceeding  the 
levels  established  by  the  Corporation. 

{  2553.44    May  cost  reimbursements 
received  by  a  RSVP  volunteer  be  subject  to 
any  tax  or  charge,  treated  as  wages  or 
compensation,  or  affect  eligibility  to  receive 
assistance  from  other  programs? 

No.  RSVP  volunteers'  cost 
reimbursements  are  not  subject  to  any 
tax  or  charge  and  are  not  treated  as 
wages  or  compensation  for  the  purposes 
of  unemployment  insurance,  worker's 
compensation,  temporary  disability, 
retirement,  public  assistance,  or  similar 
benefit  payments  or  minimum  wage 
laws.  Cost  reimbursements  are  not 
subject  to  garnishment,  do  not  reduce  or 
eliminate  the  level  of  or  eligibility  for 
assistance  or  services  a  volunteer  may 
be  receiving  under  any  governmental 
program. 

Subpart  E — Volunteer  Terms  of  Service 

§  2553.51    What  are  the  temis  of  service  of 
a  RSVP  volunteer? 

A  RSVP  volimteer  shall  serve 
multiple  hoius  a  week,  on  a  regular 
basis,  or  intensively  on  short-term 
assignments.  An  active  volunteer  must 
serve  at  least  once  a  month. 

§  2553.52    Under  what  circumstances  may 
a  RSVP  volunteer's  service  be  terminated? 

(a)  A  sponsor  may  remove  a  RSVP 
volimteer  from  service  for  cause. 
Grounds  for  removal  include  but  are  not 
limited  to:  extensive  and  unauthorized 
absences;  misconduct;  inability  to 
perform  assignments;  and  failure  to 
accept  supervision. 

(b)  The  sponsor  shall  establish 
appropriate  policies  on  service 
termination  as  well  as  procedures  for 
appeal  from  such  adverse  action. 


Subpart  F— Responsibilities  of  a 
Volunteer  Station 

§2553.61    When  may  a  sponsor  serve  as  a 
volunteer  station? 

In  areas  where  needs  have  been 
identified  and  no  volunteer  station  is 
available,  the  RSVP  sponsor  may 
assume  responsibihty  to  implement  new 
programming  initiatives  on  a  temporary 
basis  for  up  to  three  years. 

§2553.62    What  are  the  responsibHlties  of 
a  volunteer  station? 

(a)  A  volunteer  station  shall  undertake 
the  following  responsibilities  in  support 
of  RSVP  volunteers: 

(1)  Develop  volunteer  assignments 
that  impact  critical  hiunan  and  social 
needs,  and  regularly  assess  those 
assignments  for  continued 
appropriateness; 

(2)  Assign  staff  member  responsible 
for  day  to  day  oversight  of  the 
placement  of  RSVP  volimteers  within 
the  volimteer  station  and  for  assessing 
the  impact  of  volunteers  in  addressing 
community  needs; 

(3)  Obtain  a  Letter  of  Agreement  for 
an  RSVP  volunteer  assigned  in-home.  In 
cases  where  client  confidentiality  needs 
to  be  protected,  a  modified  document 
that  does  not  reveal  cUent  identities 
shall  be  used; 

(4)  Keep  records  and  prepare  reports 
as  required; 

(5)  Comply  with  all  applicable  civil 
rights  laws  and  regulations  including 
reasonable  accommodation  for  RSVP 
volunteers  with  disabilities;  and 

(6)  Provide  assigned  RSVP  volunteers 
the  following  support: 

(i)  Orientation  to  station  and 
appropriate  in-service  training  to 
enhance  performance  of  assignments; 

(ii)  Resources  required  for 
performance  of  assignments  including 
reasonable  accommodation; 

(iii)  Supervision  while  on  assignment; 

(iv)  Appropriate  recognition;  and 

(v)  Provide  for  the  safety  of  RSVP 
volunteers  assigned  to  it. 

(b)  A  volunteer  station  shall 
undertake  such  other  responsibilities  as 
may  be  necessary  to  the  successful 
performance  of  RSVP  volunteers  in  thefr 
assigmnents  or  as  agreed  to  in  the 
Memorandum  of  Understanding. 

Subpart  G— Application  and  Fiscal 
Requirements 

§  2553.71    Application  and  award  process. 

(a)  When  may  an  eligible  organization 
apply  for  a  grant? 

(1)  An  eligible  organization  may  file 
an  application  for  a  RSVP  grant  at  any 
time. 


(2)  Before  submitting  an  application, 
an  applicant  shall  determine  the 
availability  of  funds. 

(3)  The  Corporation  may  also  soUcit 
grant  applicants.  Applicants  solicited  by 
the  Corporation  are  not  assured  of 
selection  or  approval  and  may  have  to 
compete  with  other  solicited  or 
unsoUcited  appUcants. 

(b)  What  must  an  eligible  organization 
include  in  a  grant  application? 

(1)  An  applicant  shall  complete 
standard  forms  prescribed  by  the 
Corporation. 

(2)  The  apphcant  shall  comply  with 
the  provisions  of  Executive  Order 
12372,  the  "Intergovernmental  Review 
of  Federal  Programs."  (3  CFR,  1982 
Comp.,  p.  197)  in  45  CFR  part  1233,  and 
any  other  appUcable  requirements. 

(c)  Who  reviews  the  merits  of  a  RSVP 
application?  The  Corporation  reviews 
and  determines  the  merit  of  an 
application  by  its  responsiveness  to 
published  guidelines  and  to  the  overall 
purpose  and  objectives  of  the  program. 
When  funds  are  available,  the 
Corporation  awards  a  grant  in  writing  to 
each  applicant  whose  grant  proposal 
provides  the  best  potential  for  serving 
the  purpose  of  the  program. 

(d)  How  is  a  RSVP  project  grant 
awarded? 

(1)  The  Corporation  awards  the  grant 
to  a  sponsor  in  writing.  The  award  is 
documented  by  a  Notice  of  Grant  Award 
(NGA). 

(2)  The  Corporation  and  the 
sponsoring  organization  are  parties  to 
the  NGA.  The  NGA  will  document  the 
sponsor's  commitment  to  fulfill  specific 
programmatic  objectives  and  financial 
obligations.  It  will  document  the  extent 
of  the  Corporation's  obUgation  to 
provide  financial  support  to  the 
sponsor. 

(e)  What  happens  if  the  Corporation 
rejects  an  application?  The  Corporation 
will  return  to  the  applicant  an 
application  that  is  not  approved  for 
funding,  with  an  explanation  of  the 
Corporation's  decision. 

(fj  For  what  period  of  time  does  the 
Corporation  award  a  grant?  The 
Corporation  awards  a  RSVP  grant  for  a 
period  specified  in  the  NGA  and  this  is 
usually  a  budget  period  of  12  months 
duration. 

§  2553.72    Project  funding  requirements. 

(a)  Is  non-Corporation  support 
reauired? 

\X)  A  Corporation  grant  may  be 
awarded  to  fund  up  to  90  percent  of  the 
total  project  cost  in  the  first  year,  80 
percent  in  the  second  year,  and  70 
percent  in  the  third  and  succeeding 
years. 

(2)  A  sponsor  is  responsible  for 
identifying  non-Corporation  funds 
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which  may  include  in-kind  . 
contributions. 

(b)  Under  what  circumstances  does 
the  Corporation  allow  less  than  the 
percentage  identified  in  paragraph  (a)  of 
this  section?  The  Corporation  may  allow 
exceptions  to  the  local  support 
requirement  identified  in  paragraph  (a) 
of  this  section  in  cases  of  demonstrated 
need  such  as: 

(1)  Initial  difficulties  in  the 
development  of  local  funding  sources 
during  the  first  three  years  of 
operations;  or 

(2)  An  economic  downtiu-n,  the 
occurrence  of  a  natural  disaster,  or 
similar  events  in  the  service  area  that 
severely  restricts  or  reduces  sources  of 
local  funding  support;  or 

(3)  The  unexpected  discontinuation  of 
local  support  from  one  or  more  sources 
that  a  project  has  rehed  on  for  a  period 
of  years. 

(c)  May  the  Corporation  restrict  how 
a  sponsor  uses  locally  generated 
contributions  in  excess  of  the  non- 
Corporation  support  required? 
Whenever  locally  generated 
contributions  to  RSVP  projects  are  in 
excess  of  the  non-Corporation  funds 
required  (10  percent  of  the  total  cost  in 
the  first  year,  20  percent  in  the  second 
year  and  30  percent  in  the  third  and 
succeeding  years),  the  Corporation  may 
not  restrict  the  manner  in  which  such 
contributions  are  expended  provided 
such  expenditures  are  consistent  with 
the  provisions  of  the  Act. 

(d)  Are  program  expenditures  subject 
to  audit?  All  expenditures  by  the 
grantee  of  Federal  and  Non-Federal 
funds,  including  expenditures  from 
excess  locally  generated  contributions, 
are  subject  to  audit  by  the  Corporation, 
its  Inspector  General,  or  their  authorized 
agents. 

(e)  How  much  of  the  grant  must  be 
budgeted  to  pay  volunteer  expenses  or 
cost  reimbursements?  The  total 
volunteer  expenses  and  cost 
reimbursements  for  RSVP  volunteers, 
including  transportation,  meals, 
recognition  and  insurance  shall  be  an 
amount  equal  to  at  least  25%  percent  of 
the  Corporation  funds  in  the  grant 
award.  Corporation  and  non- 
Corporation  resources  may  be  used  to 
make  up  this  sum. 

§2553.73    Grants  management 
requirements. 

What  rules  govern  a  sponsor's 
management  of  grants? 

(a)  A  sponsor  shall  manage  a  grant 
awarded  in  accordance  with: 

(1)  The  Act; 

(2)  Regulations  in  this  part; 

(3)  45  CFR  Part  2541,  "Uniform 
Requirements  for  Grants  and 


Cooperative  Agreements  with  State  and 
Local  Governments",  or  45  CFR  Peut 
2543,  "Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations'; 

(4)  The  following  OMB  Circulars,  as 
appropriate  A-21,  "Cost  Principles  for 
Institutions  of  Higher  Education",  A-87, 
"Cost  Principles  for  State  and  Local 
Governments",  A-122,  "Cost  Principles 
for  Non-Profit  Organizations",  and  A- 
133,  "Audits  of  Institutions  of  Higher 
Education  and  Other  Non-Profit 
Organizations"  (OMB  circulars  are 
available  at  the  following  address: 
Office  of  Administration,  PubUcation 
Office,  725  17th  Street,  NW,  Room  2200, 
Washington,  DC  20503);  and 

(5)  Other  appUcable  Corporation 
reouirements. 

(d)  Project  support  provided  under  a 
Corporation  grant  shall  be  furnished  at 
the  lowest  possible  cost  consistent  with 
the  effective  operation  of  the  project. 

(c)  Project  costs  for  which  Corporation 
funds  are  budgeted  must  be  justified  as 
being  essential  to  project  operation. 

(d)  Project  funds  shall  not  be  used  to 
reimburse  volunteers  for  expenses, 
including  transportation  costs,  incurred 
while  performing  their  volunteer 
assignments.  Volunteers  on  assignment 
during  a  normal  meal  period  may  be 
reimbursed  for  the  meal  cost. 
Equipment  or  supplies  for  volunteers  on 
assignment  are  not  allowable  costs. 
Assigrunent  related  costs  of 
transportation,  equipment,  supplies,  etc. 
are  the  responsibihty  of  the  volunteer 
station  or  a  third  party. 

(e)  Volunteer  expense  items, 
including  transportation,  meals, 
recognition  activities  and  items 
purchased  at  the  volunteers  own 
expense  that  are  not  reimbursed,  are  not 
allowable  as  contributions  to  the  non- 
Federal  share  of  the  budget. 

(f)  Costs  of  other  insurance  not 
required  by  program  policy,  but 
maintained  by  a  sponsor  for  the  general 
conduct  of  its  activities  are  allowable 
with  the  following  limitations: 

(1)  Types  and  extent  of  and  cost  of 
coverage  are  according  to  sound 
institutional  and  business  practices; 

(2)  Costs  of  insurance  or  a 
contribution  to  any  reserve  covering  the 
risk  of  loss  of  or  damage  to  Government- 
owned  property  are  unallowable  unless 
the  government  specifically  requires 
and  approves  such  costs;  and 

(3)  The  cost  of  insurance  on  the  fives 
of  officers,  trustees  or  staff  is 
unallowable  except  where  such 
insurance  is  part  of  an  employee  plan 
which  is  not  unduly  restricted. 

(g)  Costs  to  bring  a  sponsor  into  basic 
compUance  vidth  accessibiUty 


requirements  for  individuals  with 
disabilities  are  not  allowable  costs. 

(h)  Payments  to  settle  discrimination 
allegations,  either  informally  through  a 
settlement  agreement  or  formally  as  a 
result  of  a  decision  finding 
discrimination,  are  not  allowable  costs. 

(i)  Written  Corporation  State  Office 
approval/concurrence  is  required  for  the 
following  changes  in  the  approved 
grant: 

(1)  Change  in  the  approved  service 
area. 

(2)  Transfer  of  budgeted  Une  items 
from  Volunteer  Exptenses  to  Support 
Expenses.  This  requirement  does  not 
apply  if  the  25  percent  cost 
reimbursement  ratio  is  maintained. 

Subpart  H— Non-Corporation  Funded 
Projects 

§  2553.81    Under  what  conditions  may  an 
agency  or  organization  sponsor  a  RSVP 
proiect  without  Corporation  funding? 

An  eligible  agency  or  organization 
who  wishes  to  sponsor  a  RSVP  project 
without  Corporation  funding,  must  sign 
a  Memorandum  of  Agreement  with  the 
Corporation  that: 

(a)  Certifies  its  intent  to  comply  with 
all  Corporation  requirements  for  the 
Retired  and  Senior  Volunteer  Program; 
and 

(b)  Identifies  responsibiUties  to  be 
carried  out  by  each  party. 

§2553.82    What  benefits  are  a  non- 
Corporation  funded  project  entitled  to? 

(a)  All  technical  assistance  and 
materials  provided  to  Corporation- 
funded  RSVP  projects;  and 

(b)  The  apphcation  of  the  provisions 
of  Section  404  (f)  (1)  and  Section  418  of 
the  Act. 

§2553.83  What  financial  obligation  does 
the  Corporation  incur  for  non-Corporation 
funded  projects? 

Entry  into  a  Memorandum  of 
Agreement  with,  or  issuance  of  a  NGA 
to  the  sponsor  of  a  non-Corporation 
funded  project  does  not  create  a 
financisd  obligation  on  the  part  of  the 
Corporation  for  any  costs  associated 
with  the  project. 

§2553.84   What  happens  If  a  non- 
Corporation  funded  sponsor  does  not 
comply  with  ttie  Memorandum  of 
Agreement? 

A  non-Corporation  funded  project 
sponsor's  noncompliance  with  the 
Memorandum  of  Agreement  shall  result 
in  suspension  or  termination  of  the 
Corporation's  agreement  and  all  benefits 
specified  in  §  2553.82. 


46978  Federal  Register /Vol.  63.  No.  171 /Thursday.  September  3,  1998 /Proposed  Rules 


Subpart  I— Restrictions  and  Legal 
Representation 

§  2553.91  What  legal  limitations  apply  to 
the  operation  of  the  RSVP  Program  and  to 
the  expenditure  of  grant  funds? 

(a)  Political  activities.  (1)  No  part  of 
any  grant  shall  be  used  to  finance, 
directly  or  indirectly,  any  activity  to 
influence  the  outcome  of  any  election  to 
public  office,  or  any  voter  registration 
activity. 

(2)  No  project  shall  be  conducted  in 
a  manner  involving  the  use  of  funds,  the 
provision  of  services,  or  the 
employment  or  assignment  of  personnel 
in  a  matter  supporting  or  resulting  in 
the  identification  of  such  project  with: 

(i)  any  partisan  or  nonpartisan 
political  activity  associated  with  a 
candidate,  or  contending  faction  or 
group,  in  an  election;  or 

(iij  any  activity  to  provide  voters  or 
prospective  voters  with  transportation 
to  the  polls  or  similar  assistance  in 
connection  with  any  such  election;  or 

(iii)  any  voter  registration  activity, 
except  that  voter  registration 
applications  and  nonpartisan  voter 
registration  information  inay  be  made 
available  to  the  public  at  the  premises 
of  the  sponsor,  but,  in  making  such 
information  available,  employees  of  the 
sponsor  shall  not  express  preferences  or 
seek  to  influence  decisions  concerning 
any  candidate,  political  party,  election 
issue,  or  voting  decision. 
-   (3)  The  sponsor  shall  not  use  grant 
funds  in  any  activity  for  the  purpose  of 
influencing  the  passage  or  defeat  of 
legislation  or  proposals  by  initiative 
petition,  except: 

(i)  In  any  case  in  which  a  legislative 
body,  a  committee  of  a  legislative  body, 
or  a  member  of  a  legislative  body 
requests  any  volunteer  in,  or  employee 
of  such  a  program  to  draft,  review  or 
testify  regarding  measures  or  to  make 
representation  to  such  legislative  body, 
committee  or  member;  or 

(ii)  hi  connection  with  an 
authorization  or  appropriations  measure 
directly  affecting  (he  operation  of  the 
RSVP  Program. 

(b)  Nonaisplacement  of  Employed 
Workers.  A  RSVP  volunteer  shall  not 
perform  any  service  or  duty  or  engage  in 
any  activity  which  would  otherwise  be 
performed  by  an  employed  worker  or 
which  would  supplant  the  hiring  of  or 
result  in  the  displacement  of  employed 
workers,  or  impair  existing  contracts  for 
service. 

(c)  Compensation  For  Service.  (1)  An 
agency  or  organization  to  which  NSSC 
volunteers  are  assigned,  or  which 
operates  or  supervises  any  NSSC 
program  shall  not  request  or  receive  any 
compensation  hom  NSSC  volunteers  or 


from  beneficiaries  for  services  of  NSSC 
volunteers. 

(2)  This  section  does  not  prohibit  a 
sponsor  from  soliciting  and  accepting 
voluntfiry  contributions  from  the 
community  at  large  to  meet  its  local 
support  obligations  under  the  grant;  or, 
from  entering  into  agreements  with 
parties  other  than  beneficiaries  to 
support  additional  volunteers  beyond 
those  supported^by  the  Corporation 
grant. 

(3)  A  RSVP  volimteer  station  may 
contribute  to  the  financial  support  of  the 
RSVP  Program.  However,  this  support 
shall  not  be  a  required  precondition  for 
a  potential  station  to  obtain  or  retain 
RSVP  volunteers.  If  a  volunteer  station 
agrees  to  provide  funds  to  support 
additional  volunteers  or  pay  for  other 
volunteer  support  costs,  the  agreement 
shall  be  stated  in  a  written 
memorandum  of  agreement. 

(4)  The  sponsor  shall  withdraw 
services  if  the  station's  inability  to 
provide  monetary  or  in-kind  support  to 
the  project  diminishies  or  jeopardizes 
the  project's  financial  capabilities  to 
fulfill  its  obligations. 

(5)  Under  no  circimistances  shall  a 
RSVP  volimteer  receive  a  fee  for  service 
from  service  recipients,  their  legal 
guardian,  members  of  their  family,  or 
friends. 

(d)  Labor  and  Anti-Labor  Activity.  The 
sponsor  shall  not  use  grant  funds 
directly  or  indirectly  to  finance  labor  or 
anti-labor  organization  or  related 
activity. 

(e)  Fair  Labor  Standards.  A  sponsor 
that  employs  laborers  and  mechanics  for 
construction,  alteration,  or  repair  of 
facilities  shall  pay  wages  at  prevailing 
rates  as  determined  by  the  Secretary  of 
Labor  in  accordance  with  the  Davis- 
Bacon  Act,  as  amended. 

(f)  Nondiscrimination.  A  sponsor  or 
sponsor  employee  shall  not  discriminate 
against  a  RSVP  volunteer  on  the  basis  of 
race,  color,  national  origin,  sex,  age, 
religion,  or  political  affiliation,  or  on  the 
basis  of  disability,  if  the  volimteer  with 
a  disabiUty  is  qualified  to  serve. 

(g)  Reli^ous  activities.  A  RSVP 
volunteer  or  a  member  of  the  project 
staff  funded  by  the  Corporation  shall  not 
give  rehgious  instruction,  conduct 
worship  services  or  engage  in  any  form 
of  proselytization  as  part  of  his/her 
duties. 

(h)  Nepotism.  Persons  selected  for 
project  staff  positions  shall  not  be 
related  by  blood  or  marriage  to  other 
project  staff,  sponsor  staff  or  officers,  or 
members  of  the  sponsor  Board  of 
Directors,  unless  there  is  written 
concurrence  from  the  Advisory  Council 
or  community  group  established  by  the 


sponsor  under  subpart  B  of  this  part, 
and  with  notification  to  the  Corporation. 

§  2553.92    What  legal  coverage  does  the 
Corporation  make  available  to  RSVP 
volunteers? 

It  is  within  the  Corporation's 
discretion  to  determine  if  Counsel  is 
employed  and  counsel  fees,  court  costs, 
bail  and  other  expenses  incidental  to  the 
defense  of  a  RSVP  volunteer  is  paid  in 
a  criminal,  civil  or  administrative 
proceeding,  when  such  a  proceeding 
arises  directly  out  of  performance  of  the 
volunteer's  activities.  The 
circumstances  under  which  the 
Corporation  may  pay  such  expenses  are 
specified  in  45  CFR  part  1220. 

Dated:  August  25, 1998. 
Thomas  L.  Bryant, 
Acting  General  Counsel. 
(FR  Doc.  98-23302  Filed  9-2-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-154;  RM-ei74} 

Radio  Broadcasttng  Services; 
Kosciusko  and  Goodman,  MS 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Rainey  Broadcasting. 
Inc..  permittee  for  a  new  FM  broadcast 
station  on  Channel  277C3  at  Kosciusko, 
Mississippi  (File  No.  BPH-950525MK), 
requesting  the  reallotment  of  Channel 
277C3  to  Goodman.  Mississippi,  and 
modification  of  the  authorization  to 
specify  Goodman  as  its  community  of 
license,  pursuant  to  the  provisions  of 
Section  1.420(i)  of  the  Commission's 
Rules.  Coordinates  used  for  Channel 
277C3  at  Goodman  are  32-58-45  and 
89-54-22. 

DATES:  Comments  must  be  filed  on  or 
before  October  19, 1998,  and  reply 
comments  on  or  before  November  3. 
1998. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Mark  N. 
Lipp.  Esq..  Shook.  Hardy  and  Bacon, 
801  Pennsylvania  Avenue,  NW.,  Suite 
600.  Washington.  DC  20004. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-154,  adopted  August  19, 1998,  and 
released  August  28, 1998.  The  fall  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW.,  Washington.  DC  20036, 
(202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting. 
Federal  Ckimmunications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  \fass  Media  Bureau. 
(FR  Doc.  98-23749  Filed  9-2-98;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-155.  RM-9082.  RM- 
9133] 

Radio  Broadcasting  Services;  Alva, 
Mooreiand,  Tishomingo,  Tuttie  and 
Woodward,  OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  two  interrelated  petitions 
filed  by  FM  92  Broadcasters,  Inc. 
seeking  the  allotment  of  Charmel  26lCl 
to  Mooreiand.  OK,  as  the  community's 
first  local  aural  service,  and  the 
substitution  of  Channel  228A  for 
Channel  261C1  at  Woodward,  OK  and 


the  modification  of  Station  KWFX(FM)'s 
license  to  specify  operation  on  the  Class 
A  channel.  Ralph  Tyler  seeks  the 
reallotment  of  Chaimel  259C3  from 
Tishomingo,  OK  to  Tuttie,  OK,  as  the 
community's  first  local  aural  service, 
and  the  modification  of  Station  KTSH's 
license  accordingly.  To  accommodate 
the  allotment  at  Tuttie,  Tyler  also 
requests  the  substitution  of  Channel 
292C1  for  Channel  260C1  at  Woodward, 
OK.  the  modification  of  Station 
KWFX(FM)'s  license  accordingly,  and 
the  substitution  of  Channel  260C1  for 
Channel  259C1  at  Alva,  OK,  and  the 
modification  of  Station  KXLS(FM)'s 
license  accordingly.  Channel  260C1  can 
be  allotted  to  Alva  at  Station  KXLS's 
licensed  transmitter  site,  at  coordinates 
36-35-41  NL;  98-15-38  WL.  Channel 
292C1  or  Channel  228A  can  be  allotted 
to  Woodward  at  Station  KWFX's 
Ucensed  transmitter  site,  at  coordinates 
36-25^2;  99-24-10.  as  well  as  at  the 
transmitter  site  set  forth  in  its  pending 
appHcation  (BPH-970811IC).  Channel 
283C1  can  be  allotted  to  Mooreiand 
with  a  site  restriction  of  9.3  kilometers 
south  (5.8  miles),  at  coordinates  36-21- 
24;  99-13-37,  to  avoid  a  short-spacing 
to  Station  KTCM,  Channel  262C2, 
Kingman,  Kansas.  Channel  259C3  can 
be  allotted  to  Tuttie  with  a  site 
restriction  of  9.3  kilometers  (5.8  miles) 
east,  at  coordinates  35-17-33;  97-42- 
58,  to  accommodate  Tyler's  desired 
transmitter  site. 

DATES:  Comments  must  be  filed  on  or 
before  October  19, 1998,  and  reply 
comments  on  or  before  November  3. 
1998. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Kathryn  R.  Schmeltzer, 
Kevin  M.  Walsh,  Fisher  Wayland 
Cooper  Leader  &  Zaragoza,  L.L.P.,  2001 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20006  (Counsel  to  FM  92);  Gary  S. 
Smithwick,  Smithwick  &  Belendiuk, 
P.C,  1990  M  Stiwt,  NW,  Suite  510, 
Washington,  DC  20036  (Counsel  to 
Tyler). 

FOR  FURT>CR  MFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Orders  to 
Show  Cause.  MM  Docket  No.  98-155, 
adopted  August  19, 1998,  and  released 
August  28, 1998.  The  full  text  of  Uiis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Sti«et,  NW.. 


Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
hic,  (202)  857-3800, 1231  20tii  Street, 
NW,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,.all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  98-23750  Filed  9-2-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  572 

[Docket  No.  NHTSA-M-3972,  Notice  2] 

RIN  21Z7-AG76 

Anttiropomorphk:  Test  Dummy, 
Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administi^tion  (NHTSA). 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking; 
Correction  and  clarification. 

SUMMARY:  This  document  corrects  and 
clarifies  a  notice  of  proposed 
rulemaking  pubUshed  in  the  Federal 
Register  (63  FR  35170)  on  June  29. 1998, 
concerning  a  new.  more  advanced  6- 
year  old  child  dummy.  The  document 
makes  technical  corrections  in  the 
proposed  specifications  for  the  neck 
assembly  caUbration  tests,  corrects  and 
clarifies  that  digital  patterns  and  molds 
are  not  part  of  the  proposed 
specifications  for  the  dummy,  and 
announces  that  the  draft  SAE  user's 
manual  for  this  dummy  has  been  placed 
m  the  docket. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
nonlegal  issues:  Stan  Backaitis,  Office  of 
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Crashworthiness  Standards  (telephone: 
202-366-4912).  For  legal  issues: 
Edward  Clancy.  Office  of  the  Chief 
Counsel  (202-366-2992).  Both  can  be 
reached  at  the  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
S.W.,  Washington.  D.C..  20590. 
SUPPLEMENTARY  INf  ORMATION:  On  June 
29, 1998,  NHTSA  pubhshed  in  the 
Federal  Register  (63  FR  35170)  a  notice 
of  proposed  rulemaking  (NPRM)  to 
amend  49  CFR  Fart  572  by  adding 
design  and  performance  specifications 
for  a  new,  more  advanced  6-year  old 
child  dummy.  This  dummy  is  part  of 
the  family  of  Hybrid  III  test  dummies, 
and  is  called  the  Hybrid  III  6-year-old 
child  dummy  (hereafter  referred  to  as 
the  H-III6C  dummy).  Since  pubUshing 
that  document,  the  agency  has  become 
aware  of  a  need  to  make  certain 
corrections  and  clarificaticMis. 

First,  at  a  Society  of  Automotive 
Engineers  Hybrid  III  Dummy  Family 
Task  Group  meeting  held  on  August  13, 
1998  in  Detroit,  N4ichigan,  certain 
statements  in  the  NPRM  that  warranted 
clarification  or  correction  were 
identified.  One  of  these  concerned  the 
way  moments  (Nm)  were  specified  in 
the  proposed  neck  assembly  caUbration 
tests  (proposed  §  572.123(b)(1)  and 
(b)(2)).  The  proposed  language  for  both 
the  flexion  and  extension  tests  stated 
that,  during  certain  rotation  intervals, 
"the  moment  measured  by  the  neck 
transducer"  about  the  occipital  condyles 
must  be  within  a  specified  range.  The 
reference  to  "moment"  should  have 
referred  to  "peak  moment."  Thus,  once 
the  moment  reaches  the  lower  limit  of 
the  specified  range,  it  would  be 
permitted  to  drop  below  that  limit, 
while  still  within  the  rotation  corridor, 
without  failing  the  cahbration 
specification. 

The  agency  was  also  advised  of  an 
incomplete  specification  in  the 
proposed  range  of  rotation  for  the 
extension  test  (§  572.123(b)(1)).  The 
upper  value  for  that  range  was 
inadvertently  omitted.  It  should  have 
been  106  degrees. 

Second,  in  reviewing  a  separate 
request  from  a  dummy  manufacturer  for 
digital  patterns  and  molds  for  the 
proposed  diunmy,  the  agency 
recognized  an  error  in  the  }\me  29, 1998 
NPRM.  The  NPRM  incorrectly  indicated 
that  the  specifications  for  the  proposed 
H-III6C  would  include  the  digital 
patterns  and  molds.  The  agency  has  not 
in  the  past  made  patterns  and  molds 
part  of  the  Part  572  specifications  for  the. 
various  dummies  but  instead,  where 
available,  has  provided  them  to  the 
public  solely  as  a  manufacturing  aid, 
and  referenced  that  availability  in  Part 


572.  In  order  to  meet  the  specifications 
of  Part  572,  a  dummy  must  be  consistent 
with  the  drawings  and  meet  calibration 
tests,  but  need  not  be  made  using  any 
specific  patterns  and  molds.  The  agency 
wishes  to  correct  and  clarify  that  digital 
patterns  and  molds  are  not  part  of  the 
proposed  specifications  for  the  dummy. 
NHTSA  also  notes  that  it  does  not 
possess  such  digital  patterns  and  molds. 

That  same  diuiuny  manufactvuer  also 
requested  a  copy  of  the  user's  manual 
for  the  H-III6C  dummy.  In  the  June  29 
NPRM,  the  agency  stated  that  the  user's 
manual  would  not  be  available  until  the 
time  of  the  final  rule.  However,  NHTSA 
has  now  placed  in  the  docket '  the  draft 
SAE  user's  manual  for  the  dummy.  The 
agency  will  consider  the  draft  SAE 
user's  manual  in  developing  the  final 
rule.  NHTSA  may,  however,  prepare  its 
own  user's  manual  in  connection  with 
the  final  rule.  Commenters  are  invited  to 
address  which  items  included  in  the 
draft  SAE  user's  manual  may  be 
appropriate  and  necessary  for 
incorporating  into  Part  572,  and 
whether  any  additional  items  are 
needed. 

Accordingly,  for  the  reasons 
discussed  above,  in  FR  Doc.  98-17138 
published  on  June  29, 1998  (63  FR 
35170)  make  the  foUoMring  corrections. 

PART  572— ANTHROPOMOnPHIC 
TEST  DEVICES 

1.  The  authority  citation  for  part  572 
of  title  49  would  continue  to  read  as 
follows: 

Audrarity:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

Subpwl  N-HybrM  Hi  6-year-Old  ChUd 

2.  Section  572.120  as  proposed  to  be 
added  at  63  FR  35172  is  revised  to  read 
as  follows: 

§572.120    ktcorporalkMi  ky rvtorane*. 

(a)  The  following  materials  are  hereby 
incorporated  in  subpart  N  by  reference: 

(1)  A  drawings  and  specifications 
package  entitled  "Drawings  and 
Specifications  for  the  Hybrid  III  6- Year- 
Old  Dummy  (May  1998)"; 

(2)  A  user's  manual  entitled  "User's 
Manual  for  the  Hybrid  HI  6- Year-Old 
Dummy  [a  date  will  be  inserted  in  the 
final  rule]"; 

(3)  SAE  Recommended  Practice  J211, 
Rev.  Mar95  "Instrumentation  for  Impact 
Tests"; 


(4)  SAE  J1733  of  1994-12,  "Sign 
Convention  for  Vehicle  Crash  Testing." 

(5)  The  Director  of  the  Federal 
Register  approved  those  materials 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  the  materials  may  be 
inspected  at  NHTSA 's  Docket  Section, 
400  Seventh  Street  S.W.,  room  5109, 
Washington,  DC,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,  Suite  700,  Washington,  DC. 

(b)  'The  incorporated  materials  are 
available  as  follows: 

(1)  The  drawings  and  specifications 
package  referred  to  in  paragraph  (a)(1)  of 
this  section  and  the  user's  manual 
referred  to  in  paragraph  (a)(2)  of  this 
section  are  available  from  Reprographic 
Technologies,  9000  Virginia  Manor 
Road,  Beltsville,  MD  20705  (301)  419- 
5070. 

(2)  The  SAE  materials  referred  to  in 
paragraphs  (a)(3)  and  (a)(4)  of  this 
section  are  available  from  the  Society  of 
Automotive  Engineers,  Inc.,  400 

"^Commonwealth  Drive,  Warrendale,  PA 
15096. 

3.  Section  572.121  as  proposed  to  be 
added  at  63  FR  65173  is  revised  to  read 
as  follows: 

§572.121    G*Mral  (tescriplkNi. 

(a)(1)  The  Hylmd  III  6-year-old 
dununy  consists  of  the  components  and 
assemblies  that  are  described  by 
"Drawings  and  Specifications  for  the 
Hybrid  III  6- Year-Old  Dummy  (May 
1998)."  The  complete  assembly  of  the 
dummy  is  shown  in  drawing  127-0000. 
The  component  assemblies,  and  their 
drawing  niunbers,  are  Usted  in  the 
following  Table  A: 

Table  A 


Component  assembly 

Drawing  No. 

Head  Assembiv 

127-1000 

Neck  Assembiv 

127-1015 

LiODer  Torso  Assemt)lv 

127-2000 

Lower  Torso  Assembiv 

127-3000 

Lea  Assembiv  .„ ~~... 

127-4000 

Arm  Assembly 

127-5000 

■  Since  this  item  is  non-scannable.  it  cannot  be 
placed  in  the  DOT  Dockets  Managemeat  System 
(DMS).  Instead,  a  statement  indicating  where  it  may 
be  viewed,  i.e.,  in  NHTSA's  docket,  has  been  placed 
in  the  DMS. 


(2)  These  drawings,  and  all  other 
drawings  referred  to  in  this  subpart  by 
the  term  "drawing"  followed  by  a 
number,  are  contained  in  "Drawings 
and  Specifications  for  the  Hybrid  III  6- 
Year-Old  Dummy  (May  1998)." 

(b)  Disassembly,  inspection,  and 
assembly  procedures  aire  set  forth  in 
"User's  Manual  for  the  Hybrid  III  6- 
Year-Old  Dummy  [a  date  will  be 
inserted  in  the  final  rule]". 

(c)  Adjacent  segments  are  joined  in  a 
manner  such  that  except  for  contacts 
existing  imder  static  conditions,  there  is 
no  contact  between  metallic  elements 
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throughout  the  range  of  motion  or  under 
simulated  crash  impact  conditions. 

(d)  The  structural  properties  of  the 
diunmy  are  such  that  the  dummy 
conforms  to  this  part  in  every  respect 
both  before  and  after  its  use  in  any  test 
similar  to  those  specified  in  Standard 
No.  208,  Occupant  Cmsh  Protection  and 
Standard  No.  213,  Child  Restraint 
Systems. 

4.  Section  572.123(b)(1)  and  (2)  as 
proposed  to  be  added  at  63  FR  35173  are 
revised  to  read  as  follows: 

§  572.1 23    Neck  assembly  and  test 
procedura. 

•        •        •        #        • 

(1)  FlexicMi.  Plane  D  referenced  in 
Figure  N2,  shall  rotate  in  the  direction 
of  preimpact  flight  with  respect  to  the 
pendulum's  longitudinal  centerline  not 
less  than  74  degrees  and  not  more  than 
92  degrees.  During  this  rotation  interval, 
the  peak  moment  measured  by  the  neck 
transducer  (dravtring  SA-572  Sll)  about 
the  occipital  cmidyles  shall  not  be  less 
than  27Nm  (19.9  ft-lb)  and  not  more 
than  33  Nm  (24.3  ft-lb).  The  moment 
shall  be  calculated  by  the  following 
formula:  Moment  (Nm)  =  My — 
(0.01778m)  X  (Fx).  The  positive  moment 
shall  decay  for  the  first  time  to  5  Nm 
between  103  ms  and  123  ms. 

(2)  Extension.  Plane  D  referenced  in 
Figure  N3,  shall  rotate  in  the  direction 
of  preimpact  flight  with  respect  to  the 
pendulum's  longitudinal  centerline  not 
less  than  94  degrees  and  not  more  than 
106  degrees.  During  this  rotation 
interval,  the  peak  moment  measured  by 
the  neck  transducer  (drawing  S-572 
Sll)  about  the  occipital  condyles  shall 
not  be  more  than  -19  Nm  (-14  ft-lb)  and 
not  less  than  -24  Nm  (-17.7  ft-lb).  The 
moment  shall  be  calculated  by  the 
following  formula:  Moment  (Nm)  = 
My— (0.01778m)  x  (Fx).  The  negative 
moment  shall  decay  for  the  first  time  to. 
-5  Nm  between  127  ms  and  147ms. 


Issued  on:  August  31, 1998. 

It*  KOTVsi  dnvnwHf 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  9»-23794  Filed  9-2-98;  8:45  am) 
BHJJNQCOOE  4*10-69-P 


DEPARTMETfT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  572 

[Docket  No.  NHTSA-M-4283] 

RIN  2127-AG66 

Anthropomorphic  Test  Dummy; 
Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  49  CFR  Part  572  by  adding 
design  and  performance  specifications 
for  a  new  dummy  whose  height  and 
weight  are  representative  of  a  fifth 
percentile  female  adult.  This  new 
dummy,  which  is  part  of  the  family  of 
Hybrid  III  test  dummies,  could  be  used 
to  accurately  assess  the  potential  for 
injuries  to  small  women,  particularly 
those  who  sit  close  to  an  air  bag.  The 
new  dummy  is  especially  needed  to 
ensure  that  air  bags  protect  small 
women  in  frontal  crashes  and  to 
minimize  the  risk  from  air  bags  during 
those  crashes.  The  dummy  would  also 
provide  a  means  of  gathering  useful 
information  in  a  variety  of  crash 
environments  to  better  evaluate  vehicle 
safety.  The  issue  of  amending  various 
safety  standards  to  ^>ecify  use  of  the 
dummy  in  determining  comphance  with 
the  performance  requirements  of  those 
standards,  e.g.,  the  agency's  occupant 
protection  standard,  will  be  addressed 
in  other  rulemakings,  particularly  the 
agency's  advanced  air  bag  rulemaking 
for  which  an  NPRM  will  be  pubUshed 
later  this  year.  The  agency  is  also 
proposing  to  remove  the  current 
requirement  that  test  diunmies  remain 
undamaged  at  the  conclusion  of  a 
compliance  test  It  plans  to  apply  this 
change  to  other  test  dummies  in 
subsequent  rulemakings. 
DATES:  Comments  must  be  received  by 
December  2, 1998. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number,  and  be  submitted  to: 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590  (Docket  hours  are  from  10:00  a.m. 
to  5:00  p.m.) 

FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues:  Stan  Backaitis,  Office 
of  Crashworthiness  Standards, 
(telephone:  202-366-4912).  For  legal 
issues:  Rebecca  MacPherson,  Office  of 
the  Chief  Counsel  (202-366-2992).  Both 
can  be  reached  at  the  National  Highway 
Traffic  Safety  Administration,  400 


Seventh  St.,  S.W.,  Washington,  DC, 
20590. 

SUPPLEMENTARY  INFORMATION:  Recent  air 
bag  fatalities  and  injuries  in  low  speed 
crashes  to  small  female  drivers  seated 
close  to  the  deploying  air  bag  have 
raised  serious  concerns  about  the  safety 
of  air  bags  for  this  portion  of  the 
population. '  One  way  to  evaluate  the 
risks  associated  with  air  bag  systems  is 
through  the  use  of  human  mechanic^ 
surrogates  with  a  high  degree  of 
biofidelity  such  as  the  family  of  Hybrid 
ID-type  crash  test  dummies.  The 
desirability  of  a  fifth  percentile  adult 
female  dummy  has  been  apparent  for  a 
number  of  years;  however,  die  need  for 
such  a  dummy  has  become  more  urgent 
with  the  emergence  of  potential  safety 
problems  that  some  of  the  current 
driver-side  air  bags  may  pose  for  small 
statiued  females.  During  the  March  1997 
NTSB  hearing  on  the  safety  of  air  bag 
systems,  several  industry  commenters 
addressed  the  need  to  revise  FMVSS  No. 
208,  Occupant  Crash  Protection,  by 
adopting  new  test  procedures  and  test 
devices  and  by  assessing  the  safety  of 
the  occupant  protection  systems  with 
suitable  injury  assessment  criteria.  The 
commenters  noted  that  the  Hybrid  Hi- 
type  fifth  percentile  female  dummy  has 
been  used  by  industry  for  research 
purposes  for  several  years  and  asserted 
that  there  was  no  reason  not  to  use  the 
dummy  in  air  bag  certification 
programs. 

Ine  fifth  percentile  adult  female 
dummy  (H-4II5F)  is  part  of  a  family  of 
Hybrid  IE-type  dummies.  The  first 
Hybrid  III  dummy  was  a  50th  percentile 
male  dummy.  NHTSA  has  specified  use 
of  that  dummy  for  comphance  testing 
under  FMVSS  No.  208,  since  1986, 
initially  on  an  optional  basis,  and  more 
recently  on  a  mandatory  basis.  The 
second  dummy,  the  six-year-old  child, 
was  the  subject  of  an  NPRM  pubUshed 
on  June  28, 1998  (63  FR  35170).  The 
need  for  a  family  of  Hybrid  Hi-type 
diunmies  having  considerably  improved 
biofideUty  and  anthropometry  was 
recognized  by  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  in  1987 
when  it  awarded  a  contract  to  Ohio 
State  University  under  the  title 
"Development  for  Multi-Sized  Hybrid 
HI  Based  Dummy  Family."  Development 
of  the  H-insF  has  continued  since  then 


■  Distance  from  the  air  bag  is  the  primary  factor 
leading  to  serious  injury  or  btality.  Several  factors 
can  lead  to  an  individual  being  too  close  to  the  air 
beg  at  the  time  of  deployment,  including  failure  to 
wear  a  safety  belt.  Nevertheless,  very  small-statured 
women  appear  to  constitute  the  largest  segment  of 
the  population  that  may  not  be  able  to  sit  a  safe 
distance  from  the  air  bag,  even  when  properly 
restrained.  Additionally,  differences  in  body  size 
may  lead  to  more  severe  injury  for  a  small-statured 
MToman  than  for  an  unrestrained  average-size  male. 
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under  the  guidance  of  the  Hybrid  III 
Dummy  Family  Task  Force  of  SAE.^  The 
task  force  invited  experts  from 
biomechanics,  instrumentation,  and 
dummy  design  to  guide  this 
development.  In  deHning  the 
specihcations  for  an  adult  small  female 
dummy,  the  task  force  selected  key  body 
lengths  and  weights  based  on 
anthropometry  data  for  the  smallest  fifth 
percent  of  the  United  States  adult 
female  population.  Geometric  and  mass 
scale  factors  were  developed  to  assure 
that  each  body  segment  had  the  same 
mass  density  as  the  corresponding 
Hybrid  III  body  segment. 

NHTSA  has  been  involved  in  the 
development  of  the  H-ni5F  dummy, 
initially  as  an  observer  in  meetings  of 
the  SAE  taskforce.  Subsequently, 
aroimd  1994,  as  the  dummy's  design 
began  to  mature,  the  agency  started  to 
use  the  dummy  in  several  test  and 
development  programs.  However,  the 
dummy's  continuous  use  had  to  be 
supported  by  significant  repairs  and 
modiHcations,  which  did  not  allow  the 
agency  to  conduct  a  conclusive 
assessment  of  the  dimimy's  capabiUties 
and  utility.  The  agency  indicated  to  the 
SAE  task  group  as  early  as  1994  its 
interest  in  seeing  dummy  development 
brought  to  a  quick  conclusion. 
Subsequent  testing  of  the  H-III5F 
dummy  revealed  additional  problems 
requiring  further  redesigns  in  the  neck 
and  thorax  area,  which  stretched  the 
first  availability  of  preproduction 
diunmies  into  midsummer  1997.  At  that 
time  NHTSA  began  an  extensive  test 
and  evaluation  program  of  the  dummy. 
The  dummies  were  exposed  to  a  variety 
of  crash  environments  to  determine 
their  suitability  and  stability  as 
measuring  tools  in  the  most  severe 
crashes. 

The  agency  has  now  completed  its 
evaluation  of  the  H-III5F  dxunmy  and 
has  tentatively  concluded  that  it  is 
ready  for  incorporation  into  Part  572. 
NHTSA  is  placing  in  the  docket  a 
technical  report  entitled  "Development 
and  Evaluation  of  the  Hybrid  III  5th 
Percentile  Adult  Female  Dummy," 
minutes  of  SAE  Hybrid  III  dummy 
family  Task  Group  meetings  relating  to 
the  dummy,  and  drawings  of  the 
proposed  dummy.  These  documents 
provide  the  technical  information 
supporting  this  rulemaking. 

Several  adaptations  have  been  made 
to  the  H-III5F  as  a  resuU  of  the  NHTSA 


2  Minutes  of  the  meetings  of  the  taskforce  are 
located  in  NHTSA's  docket ,  Room  51 1 1 ,  400 
Seventh  St.,  SW,  and  are  available  for  public 
inspection.  The  minutes  address  development  of 
the  entire  family  of  Hybrid  III  dummies,  including 
the  six-year-old  dummy  that  is  the  subject  of  a 
previous  rulemaking. 


evaluation  program,  use  of  the  dummy 
in  the  agency's  development  programs, 
and  SAE  task  group  recommendations. 
The  dummy  being  proposed  today  has 
been  modified  as  follows: 

•  The  head  skin  contains  TMJ 
configuration  (a  structural  skin  filler 
that  bridges  the  temporo-mandibular 
notch  in  the  dummy's  skull  and  the 
voids  underneath  the  chin)  to  prevent 
the  deploying  air  bag  from  snagging 
under  the  chin. 

•  The  neck  is  of  segmented 
construction  and  made  of  flexible, 
molded  butyl  rubber  with  steel  discs  as 
end  plates.  The  discs  are  designed  to 
provide  human-like  flexion  (forward 
bending),  extension  (rearward  bending), 
and  dynamic  response  to  meet 
biofidelity  response  requirements. 
Potential  for  cervical  spine  injury  is 
assessed  with  a  six  channel  neck 
transducer  consisting  of  three  force  and 
three  moment  channels. 

•  The  thorax  now  meets  documented 
biofidelity  impact  performance 
requirements.  It  is  capable  of 
compression  displacement  of  at  least  2.5 
inches  before  contacting  spine  based 
bumper  stops.  The  spine  box  contains 
provisions  for  mounting  three  uniaxial 
accelerometers  at  the  T4  level,  three 
imiaxial  accelerometers  at  its  upper, 
middle  and  lower  portions,  and  a  chest 
deflection  potentiometer.  The  sternum 
has  provisions  for  attachment  of 
uniaxial  accelerometers  at  the  upper, 
middle  and  lower  ends  of  the  sternum 
slider.  They  are  in  co-linear  alignment 
with  the  uniaxial  accelerometers  on  the 
spine  and  permit  the  monitoring  of 
chest  compression  velocity  and 
deflection  at  several  points  on  the 
sternum.  Upper  and  lower  rib  guides  are 
used  to  limit  vertical  movement  of  the 
ribs,  which  were  found  to  be 
significantly  prevalent  in  out-of-position 
tests. 

•  The  lower  torso  lumbar  spine  and 
abdominal  insert  designs  provide 
human-like  and  repeatable  motion 
capabilities  between  the  upper  and 
lower  torso  halves.  Appropriate  flexion 
tests  have  been  added  to  the  proposed 
test  procedure  to  assure  that  the  torso 
flexion  stiffness  is  similar  between 
dummies.  Provisions  are  available  for 
mounting  a  lumbar  load  cell,  and  three 
uniaxial  accelerometers  in  the 
instrument  cavity  at  the  rear  of  the 
pelvis  casting.  The  pelvis  bone  also  has 
provisions  for  moimting  submarine- 
indicating  transducers  on  the  front  face 
of  the  iliac  wings. 

•  The  femurs  are  capable  of  human- 
like tibia  articulation  in  the  flexion 
direction,  with  plastic  bumper  stops 
limiting  the  amount  of  motion  and 
preventing  metal-to-metal  contact  with 


the  pelvic  bone.  The  femurs  may  be 
equipped  with  either  uniaxial  or 
multiaxial  force  transducers.  Optional 
knee  slider  mechanisms  allow  for 
limited  displacement  of  the  tibia 
relative  to  the  femur  with  provisions  for 
mounting  deflection  transducers. 

•  The  feet  are  of  new  construction. 
They  are  attached  to  the  tibias  via  a  ball 
joint  ankle,  which  allows  motion  of  the 
foot  in  plantar  flexion,  dorsi  flexion, 
inversion  and  eversion,  as  well  as 
medial  and  lateral  rotations.  A  rubber 
bumper  moimted  on  the  ankle  limits  the 
range  of  motion  of  the  foot  to  human- 
like limits  and  prevents  metal-to-metal 
contact  between  the  foot  and  the  ankle- 
tibia  structure.  An  Ensolite  pad  is 
incorporated  into  the  heel  of  the  foot, 
providing  a  degree  of  human-Uke  heel 
compliance. 

The  agency  is  proposing 
specifications  and  performance  criteria 
for  the  H-ni5F  dummy.  The 
specifications  would  consist  of  the 
following  two  items:  ^ 

(1)  A  (uawings  and  specifications 
package  entitled  "Parts  List  and 
Drawings  for  the  Hybrid  III  5th 
Percentile  Adult  Female  Dummy 
(August,  1998)";  and 

(2)  A  user's  manual  entitled  "User's 
Manual  for  the  Hybrid  III  5th  Percentile 
Adult  Female  Dummy  [a  date  would  be 
inserted  in  the  final  rule]". 

These  specifications  are  intended  to 
ensure  that  the  dummies  are  uniform  in 
their  construction  and  assembly,  and 
capable  of  uniform  and  repeatable 
response  in  the  impact  environment. 
The  agency  notes  that  the  first  item 
listed  above,  the  drawings  and 
specifications,  is  available  for 
inspection  in  NHTSA's  docket.  (Since 
this  item  is  non-scannable,  it  cannot  be 
placed  in  the  DOT  Dockets  Management 
System  (DMS).  Instead  a  statement 
indicating  where  it  may  be  viewed,  i.e., 
in  NHTSA's  docket,  has  been  placed  in 
the  DMS.)  Copies  may  also  be  obtained 
from  Reprographic  Technologies,  9000 
Virginia  Manor  Road,  Beltsville,  MD 
20705;  Telephone:  (301)  419-5070. 

A  draft  user's  manual  has  been  placed 
in  NHTSA's  docket  to  assist 
commenters  in  evaluating  the  proposed 
drawing  and  specifications.  The  manual 
is  similar  to  the  user's  manual  specified 
by  Part  572  for  other  dummies. 

As  with  other  dummies,  NHTSA  is 
proposing  impact  performance  criteria 
to  serve  as  calibration  checks,  and  to 
further  assure  the  kinematic  uniformity 
of  the  diunmy  and  the  absence  of 


'  NHTSA  may  produce  a  digital  description  of 
the  proposed  dummy's  external  contours  after  the 
final  rule  has  been  adopted.  If  the  agency  produces 
a  digital  description,  the  document  will  be  made 
available  for  reference  in  NHTSA's  docket. 
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damage  from  previous  use.  The  tests 
address  head,  neck,  thorax  and  femur 
impact  responses  and  stiffriess 
assessments  of  the  lumbar  spine- 
abdomen  area  to  torso  flexion  motion. 

The  agency  is  proposing  generic 
specifications  for  all  of  the  dummy- 
based  sensors.  For  most  earUer 
dummies,  the  agency  specified  sensors 
by  make  and  model.  However,  NHTSA 
believes  that  approach  is  unnecessarily 
restrictive.  Instead,  the  proposed 
speq^fications  reflect  the  characteristics 
and  expected  performance  response  of 
the  sensors  that  were  used  in  NHTSA's 
dummy  evaluaticm  series  and  are 
identified  by  make  and  model  in  the 
above  referenced  technical  report. 
Interested  p^sons  are  encouraged  to 
comment  on  the  adequacy  of  the 
proposed  specifications;  potential 
impact  on  ^e  measured  test  data, 
including  the  comparabiUty  of  data 
using  sensors  manufactured  by  differmt 
companies;  and  issues  related  to 
calil»Btion  assurance  tests. 

NHTSA  notes  that  the  H-III5F  dummy 
is  the  second  of  several  new  dummies 
it  will  propose  to  add  to  Part  572.  The 
agency  has  already  proposed 
incorporating  the  advanced  6-year  old 
child  dummy  (63  FR  35170)  and  plans 
to  propose  adding  the  3-year  old  child 
dummy  and  the  CRABI  12-month  old 
child  dummy  later  this  year.  The  agency 
intends  to  use  these  dummies  in  its 
rulemaking  for  advanced  air  bags.  All  of 
these  dummies  could  be  specified  for 
use  in  a  variety  of  potential  Standard 
No.  208  tests,  including  out-of-position 
tests  and/or  various  dynamic  tests.  The 
child  diunmies  could  also  be  specified 
for  use  in  Standard  No.  213  tests. 

Historically  NHTSA  has  required  that 
the  structural  properties  of  a  dummy 
satisfy  the  specifications  set  out  in  tbe 
appUcable  regulation  in  every  respect 
both  before  and  after  its  use  in  any  test 
specified  in  a  FMVSS.  The  text 
proposed  in  today's  notice  would 
remove  the  requirement  that  the  H-in5F 
dummy  meet  these  requirements  after 
testing.  The  agency  plans  to  make 
similar  changes  with  respect  to  other 
Part  572  dummies. 

NHTSA  is  concerned  that  the  post-test 
calibration  requirement  could  handicap 
and  delay  its  ability  to  resolve  a 
potential  vehicle  or  motor  vehicle 
equipment  test  failure  solely  because 
the  post-test  dummy  might  have 
experienced  a  component  failure  and 
might  no  longer  conform  to  all  of  the 
specifications.  On  several  occasions 
during  the  past  few  years,  a  dummy  has 
been  damaged  during  a  compliance  test 
such  that  it  could  not  satisfy  all  of  the 
post-test  calibration  requirements.  Yet 
the  damage  to  the  dummy  did  not  affect 


its  ability  to  accurately  measure  the 
performance  requirements  of  the 
standard.  The  agency  is  also  concerned 
that  the  interaction  between  the  vehicle 
or  equipment  and  the  dummy  could  be 
directly  responsible  for  the  dummy's 
inability  to  meet  calibration 
requirements.  In  such  an  instance,  the 
failure  of  the  test  dummy  should  not 
preclude  the  agency  from  seeking 
compliance  action.  Thus,  NHTSA  has 
tentatively  concluded  that  removal  of 
the  post-calibration  requirement  would 
be  in  the  public  interest,  since  it  would 
permit  the  agency  to  proceed  with  a 
compliance  investigation  in  those  cases 
where  the  test  data  indicate  that  the 
dummy  measurements  were  not 
markedly  affected  by  the  dummy 
damage  or  that  some  as(>ect  of  vehicle 
or  equi{Mnent  design  was  responsible  for 
the  dummy  failure.  Alternatively,  the 
post-test  calibration  requirement  could 
be  retained,  but  the  inability  of  a 
dummy  to  meet  the  requirements  could 
be  presumed  to  be  either  irrelevant  or 
the  result  of  the  vehicle  cm-  motor  vehicle 
equipment  test  failure  imless  the  vehicle 
or  equipment  manufacturer  can  show 
that  a  calibration  failure  adversely 
affected  the  test  results.  In  either  case, 
dummies  would  still  be  required  to 
meet  the  pre-test  calibration 
requirements  before  being  used  in 
subsequent  tests.  NHTSA  seeks 
comment  on  this  issue.  The  text 
proposed  in  today's  notice  would 
remove  the  requirement  that  the  H-III5F 
dummy  meet  diese  requirements  after 
testing.  The  agency  plans  to  make 
similar  changes  with  respect  to  other 
Part  572  dummies. 

This  notice  only  concerns  the  H-IIISF 
dummy,  {md  is  limited  to  adding  the 
dummy  to  Part  572.  The  issue  of 
specifying  the  use  of  the  H-III5F 
dummy  as  part  of  Standard  No.  208  will 
be  addressed  in  other  rulemakings. 
However,  since  one  of  the  primary 
purposes  of  adding  the  dummy  to  Part 
572  is  to  enable  it  to  be  specified  for  use 
in  the  Federal  motor  vehicle  safety 
standards,  NHTSA  encourages 
commenters  to  address  its  suitability  for 
the  types  of  tests  discussed  above.  "The 
agency  also  encoiuages  commenters  to 
address  the  suitabihty  of  the  underlying 
tests  used  for  NHTSA's  assessment  of 
dummy  performance.* 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 


*  See  the  technical  report  for  test  matrix. 


Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  imder  E.O. 
12866,  "Regulatory  Planning  and 
Review."  The  rulemaking  action  has 
been  determined  not  to  be  significant 
under  the  Department's  regulatory 
poUcies  and  procedures. 

This  document  proposes  to  amend  49 
CFR  Part  572  by  adding  design  and 
performance  specifications  for  a  5th 
percentile  small  adult  female  dummy 
which  the  agency  may  later  separately 
propose  for  use  in  the  Federal  motor 
vehicle  safety  standards.  If  this 
proposed  rule  becomes  final,  it  would 
affect  only  those  businesses  which 
choose  to  manufacture  or  test  with  the 
dummy.  It  does  not  impose  any 
requirements  on  anyone. 

"The  cost  of  an  uninstrumented  H- 
niSF  dummy  is  approximately  S33,400. 
Instrumentation  would  add  $29,000  to 
$99,100  to  the  cost,  depending  on  the 
amoimt  of  instrumentation. 

Because  the  economic  impacts  of  this 
proposal  are  so  minimal,  preparation  of 
a  full  regulatory  evaluation  is  not 
necessary. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  I  hereby  certify  that  the 
proposed  amendment  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  amendment  would  not 
impose  or  rescind  any  requirements  for 
anyone.  Therefore,  this  proposal  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposed 
amendment  for  the  purposes  6f  the 
National  Environmental  Poficy  Act  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

D.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this 
proposed  amendment  in  accordance 
with  the  principles  and  criteria  set  forth 
in  Executive  Order  12612.  NHTSA  has 
determined  that  the  proposed 
amendment  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  this  proposal.  Two 
copies  should  be  submitted. 


46984  Federal  Register /Vol.  63,  No.  171 /Thursday,  September  3,  1998 /Proposed  Rules 


All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
areuments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  two  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  by  NHTSA 
before  the  close  of  business  on  the 
comment  closing  date  indicated  above 
will  be  considered  and  will  be  available 
for  examination  in  the  docket  at  the 
above  address  both  before  and  after  that 
date.  To  the  extent  possible,  comments 
filed  after  the  closing  date  will  also  be 
considered.  Comments  received  too  late 
for  consideration  in  regard  to  this  action 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Conunents 
will  be  available  for  inspection  in  the 
docket.  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  recommends  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  572 

Motor  vehicle  safety. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  Part 
572  as  follows: 

PART  572— ANTHROPOMORPHIC 
TEST  DUMMIES 

1.  The  authority  citation  for  part  572 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C  332,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  49  CFR  part  572  would  be  amended 
by  adding  a  new  subpart  O,  consisting 
of  §§  572.130  through  572.137.  to  read 
as  follows: 


Sut)part  O— Hybrid  Hi  5th  Percentile  Female 

Sec. 

572.130  Incorporation  by  reference. 

572.131  General  description. 

572.132  Head  assembly  and  test  procedure. 

572.133  Neck  assembly  and  test  procedure. 

572.134  Thorax  assembly  and  test 
procedure 

572.135  Upper  and  lower  torse  assemblies 
and  torso  flexion  test  procedure. 

572.136  Knees  and  knee  impact  test 
procedure. 

572.137  Test  conditions  and 
instrumentation. 

Sutipart  O— Hybrid  IN  5th  Percentile 
Female 

§572.120    Incorporation  by  reference. 

(a)  The  following  materials  are  hereby 
incorporated  in  subpart  O  by  reference: 

(1)  A  drawings  and  specifications 
package  entitled  "Parts  List  and 
Drawings  for  the  Hybrid  III  5th 
Percentile  Female  Diunmy  (August 
1998)"; 

(2)  A  user's  manual  entitled  "User's 
Manual  for  the  Hybrid  III  5th  Percentile 
Female  Dummy  [a  date  will  be  inserted 
in  the  final  rule]"; 

(3)  The  Director  of  the  Federal 
Register  approved  those  materials 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  the  materials  may  be 
inspected  at  NHTSA 's  Docket  Section, 
400  Seventh  Street  S.W.,  room  5109. 
Washington,  DC,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,  Suite  700,  Washington,  DC. 

(b)  The  drawings  and  specifications 
package  referred  to  in  paragraph  (a)(1)  of 
this  section  and  the  user's  manual 
referred  to  in  paragraph  (a)(2)  of  this 
section  are  available  from  Reprographic 
Technologies,  9000  Virginia  Manor 
Road,  Beltsville,  MD  20705  (301)  419- 
5070. 

§572.131    General  description. 

(a)  The  Hybrid  III  type  5th  percentile 
female  size  test  dxunmy  is  defined  by 
drawings  and  specifications  which 
contain  the  following  materials: 

(1)  Technical  drawings  and 
specifications  package  880105-000,  the 
titles  of  which  are  listed  in  Table  A; 

(2)  Operation  and  Maintenance 
Manual  (not  available  until  final  rule). 

(b)  The  dummy  assembly  (P/N 
880105-000)  is  made  up  of  the 
component  assembUes  set  out  in  Table 
A  (June  1998): 

TABLE  A 


Table  A— Continued 


Component  assemljly 

Drawing  No. 

Lower  Torso  Assembly  

880105-450 

Leg  Assemt)ly  « 

880105-560 

Arm  Assemt)iy 

880105-726 

Component  assembly 

Drawing  No. 

Head  Assemt)ly 

880105- 

Neck  Assembly  

Upper  Torso  Assemtjiy  

100X 
880105-250 
880105-300 

(c)  Adjacent  segments  are  joined  in  a 
manner  such  that,  except  for  contacts 
existing  under  static  conditions,  there  is 
no  contact  between  metallic  elements 
throughout  the  range  of  motion  or  under 
simulated  crash  impact  conditions. 

(d)  The  structural  properties  of  the 
dummy  are  such  that  the  dimimy 
conforms  to  this  Part  in  every  respect 
before  its  use  in  any  test  similar  to  those 
specified  in  Standard  208,  Occupant 
Q-ash  Protection,  and  ISO  Out-of- 
Position  1  and  2. 

§  572.1 32    Head  assembly  and  test 
procedure 

(a)  Head  assembly.  The  head  consists 
of  the  assembly  designated  as  880105- 
lOOX,  and  3  accelerometers  (SA-572  S4) 
mounted  in  conformance  to  drawing 
880105-000. 

(b)  When  the  head  assembly  described 
in  paragraph  (a)  is  dropped  frt>m  a 
height  of  376.0+/-1.0  mm  (14.8+/-0.04 
in)  in  accordance  with  paragraph  (c)  of 
this  section,  the  peak  resultant 
acceleration  at  the  location  of  the 
accelerometers  at  the  head  CG  shall  not 
be  less  than  250  g's  and  more  than  300 
g's.  The  resultant  acceleration  vs.  time 
history  curve  shall  be  unimodal; 
oscillations  occurring  after  the  main 
pulse  shall  be  less  than  10  percent  of  the 
peak  resultant  acceleration.  The  lateral 
acceleration  shall  not  exceed  15  g's 
(zero  to  peak). 

(c)  Head  test  procedure.  The  test 
procedure  for  the  head  is  as  follows: 

(1)  Soak  the  head  assembly  in  a 
controlled  environment  at  any 
temperature  between  18.9  and  25.6  °C 
(66  and  78  °F)  and  at  any  relative 
humidity  between  10  and  70  percent  for 
at  least  four  hours  prior  to  a  test. 

(2)  Prior  to  the  test,  clean  the  impact 
surface  of  the  skin  and  the  impact  plate 
surface  with  isopropyl  alcohol, 
trichloroethane,  or  an  equivalent.  The 
skin  of  the  head  must  be  clean  and  dry 
for  testing. 

(3)  Suspend  and  orient  the  head 
assembly  as  shown  in  49  CFR  572.32, 
Figure  19  (10/1/97)  with  the  lowest 
point  on  the  forehead  376.0+/- 1.0  mm 
(14.8  +/-0.04  in)  from  the  impact 
surface.  The  1.57  mm  (0.062  in.) 
diameter  holes  located  on  either  side  of 
the  dummy's  head  are  used  to  ensure 
that  the  transverse  axis  of  the  head  is 
level  with  respect  to  the  impact  siuface. 

(4)  Drop  the  head  assembly  from  the 
specified  height  by  a  means  that  ensures 
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a  smooth,  instant  release  onto  a  rigidly 
supported  flat  horizontal  steel  plate 
which  is  51  mm  (2  in)  thick  and  610 
mm  (24  in)  square.  The  impact  surface 
shall  be  dry  and  have  a  finish  of  not  less 
than  0.2  microns  (8  micro  inches)  (RMS) 
and  not  more  than  2  microns  (80  micro 
inches)  (RMS). 

(5)  Allow  at  least  2  hours  between 
successive  tests  on  the  sdme  head. 

§  572.1 33    Neck  assembly  and  test 
procedure. 

(a)  The  neck  assembly  consists  of  the 
assembly  of  components  designated  in 
drawing  P/N  880105-250. 

(b)  Neck  assembly.  When  the  head- 
neck  assembly  (head  880105-lOOX, 
neck  880105-250,  bib  simulator 
880105-371,  upper  neck  adjusting 
bracket  880105-207,  lower  neck 
adjusting  bracket  880105-208,  six  axis 
neck  transducer  SA-572  Sll,  and  either 
three  accelerometers  SA5  72  S4  or  their 
equivalent  installed  in  the  head 
assembly  as  specified  in  880105-lOOX) 
is  tested  according  to  the  test  procedure 
in  572.133(c),  it  shall  have  the  following 
characteristics: 

(1)  Flexion.  Plane  D  referenced  in 
Figure  Ol  (attached),  shall  rotate  in  the 
direction  of  preimpact  flight  with 
respect  to  the  pendulum's  longitudinal 


centerline  not  less  than  80  degrees  and 
not  more  than  92  degrees.  During  this 
rotation  interval,  the  peak  moment 
measured  by  the  neck  transducer  SA- 
572  Sll  about  the  occipital  condyle 
shall  not  be  less  than  69  Nm  (51  ft-lb) 
and  not  more  than  83  Nm  (61  ft-lb).  The 
moment  shall  be  calculated  by  the 
following  formula:  Moment  (Nm)  = 
My-(0.01778m)x(Fx).  The  positive 
moment  shall  decay  for  the  first  time  to 
10  Nm  between  80  ms  and  100  ms. 

(2)  Extension.  Plane  D  referenced  in 
Figure  02  (attached),  shall  rotate  in  the 
direction  of  preimpact  fUght  with 
respect  to  the  pendulum's  longitudinal 
centerline  not  less  than  97  degrees  and 
not  more  than  109  degrees.  During  this 
rotation  interval,  the  peak  moment 
measured  by  the  neck  transducer  S-572 
Sll  about  the  occipital  condyle  shall 
not  be  more  than  -  55  Nm  ( —  41  ft-lb) 
and  not  less  than  -  69  Nm  ( -  51  ft-lb). 
The  moment  shall  be  calculated  by  the 
following  formula:  Moment  (Nm)  = 
My-(0.01778m)x(Fx).  The  negative 
moment  shall  decay  for  the  first  time  to 
- 10  Nm  between  94  ms  and  114ms. 

(c)  Test  Procedure.  The  test  procedure 
for  the  neck  assembly  is  as  follows: 

(1)  Soak  the  neck  assembly  in  a 
controlled  environment  at  any 
temperature  between  20.6  and  22.2°C 


(69  and  72  F]  and  at  any  relative 
humidity  between  10  and  70  percent  for 
at  least  four  hours  prior  to  a  test. 

(2)  Torque  the  jam  nut  9000018  on  the 
neck  cable  880105-206  to  1.4  Nm  (12 
in-lbs). 

(3)  Moimt  the  head-neck  assembly 
defined  in  paragraph  (b)  of  this  section, 
on  the  pendulum  described  in  49  CFR 
572.33,  Figure  22  (10/1/97)  (pendulum 
specifications)  so  that  the  midsagittal 
plane  of  the  head  is  vertical  and 
coincides  with  the  plane  of  motion  of 
the  pendulum  as  shown  in  Figure  Ol 
(attached)  for  flexion  and  Figure  02 
(attached)  for  extension  tests. 

(4)  Release  the  pendulum  and  allow  it 
to  fall  freely  from  a  height  to  achieve  an 
impact  velocity  of  7.01+/ -0.12  m/s 
(23.0  +/-0.4  ft/s)  for  flexion  and  6.07  +/ 
-0.12  m/s  (19.9+/-0.4  fl/s)  for 
extension  tests. 

(i)  Time-zero  is  defined  as  the  time  of 
initial  contact  between  the  pendulum 
striker  plate  and  the  honeycomb 
material.  All  data  channels  should  be  at 
the  zero  level  at  this  time. 

(ii)  Stop  the  pendulum  from  the 
initial  velocity  with  an  acceleration  vs. 
time  pulse  which  meets  the  velocity 
change  as  specified  below.  Integrate  the 
pendulimi  acceleration  data  channel  to 
obtain  the  velocity  vs.  time  ciirve: 


Time 

Pendulum  putse 

ms 

Flexion 

Extension 

m/s 

Ws 

m/s 

fl/s 

10 : 

2.1-2.5 
4.0-6.0 
5.6-7.0 

6.9-8.2 
13.1-16.4 
19.0-23.0 

1.5-1.9 
3.1-3.9 
4.6-5.6 

4.9-6.2 

20 

30  ,> 

•"• 

10.2-12.8 
15.1-18.4 

{572.134    Thorax  assembly  and  test 
procedure. 

(a)  The  thorax  consists  of  the  part  of 
the  upper  torso  assembly  designated  as 
880105-300. 

(b)  Thorax  assembly.  When  the 
anterior  surface  of  the  thorax  of  a 
completely  assembled  dummy  (880105- 
000)  is  impacted  by  a  test  probe 
conforming  to  §  572.137(a)  at  6.71  +/ 
-0.12  m/s  (22.0  +/-0.4  ft/s)  according 
to  the  test  procedure  in  paragraph  (c)  of 
this  section. 

(1)  The  maximum  stemiim 
displacement  relative  to  the  spine, 
measured  with  the  chest  deflection 
transducer  (SA-572  S51).  shall  not  be 
less  than  48  mm  (1.9  in)  and  not  more 
than  55  mm  (2.2  in).  During  this 
displacement  interval  the  peak  force, 
measured  by  the  probe  in  accordance 
with  paragraph  §  572.137,  shall  not  be 
less  than  3900  N  (876  poimds)  and  not 
more  than  4400  N  (989  pounds),  and  the 


peak  force  at  any  time  prior  to  reaching 
the  maximimi  permissible  stemiun 
displacement  ^all  not  exceed  by  more 
than  5%  the  value  of  the  peak  force 
measured  within  the  specified 
displacement  limit. 

(2)  The  internal  hysteresis  of  the 
ribcage  in  each  impact  as  determined  by 
the  plot  of  force  vs.  deflection  in 
paragraph  (b)(1)  of  this  section  shall  be 
not  less  than  69  percent  but  not  more 
than  85  percent. 

(c)  Test  procedure.  The  test  procedure 
for  the  thorax  assembly  is  as  follows: 

(1)  Soak  the  dummy  in  a  controlled 
enviroiunent  at  a  temperatiu«  between 
20.6  and  22.2°C  (69  and  72  F)  and  at  any 
relative  humidity  between  10  and  70 
percent  for  at  least  four  hoxus  prior  to 

a  test. 

(2)  Seat  and  orient  the  dummy,  that 
wears  fight  weight  cotton  stretch  short 
sleeve  shirt  and  above  the  knee  pants  on 
a  seating  surface  without  back  support 


as  shown  in  Figiire  03,  with  the  limbs 
extended  horizontally  and  forward, 
parallel  to  the  midsagittal  plane,  the 
midsagittal  plane  vertical  within  +/  —  1 
degree  and  Uie  ribs  level  in  the  anterior- 
poster  and  lateral  directions  within  +/ 
-0.5  degrees. 

(3)  EstabUsh  the  impact  point  at  the 
chest  midsagittal  plane  so  that  the 
impact  point  of  the  longitudinal 
centerline  of  the  probe  is  centered  on 
the  midsagittal  plane  of  the  dummy 
within  +/-2.5  mm  (0.1  in.)  and  is  12.7 
+/  - 1.0  mm  (0.5+/  -  0.04  in.)  below  the 
horizontal  centerline  of  the  No.  3  rib 
and  is  within  0.5  degrees  of  a  horizontal 
line  in  the  dummy's  midsagittal  plane. 

(4)  Adjust  the  dummy  so  that  tlie 
tangent  plane  at  the  surface  on  the  ribs 
immediately  adjacent  to  the  designated 
impact  point  is  vertical  and  parallel  to 
the  face  of  the  test  probe. 

(5)  Impact  the  thorax  with  the  test 
probe  so  that  at  the  moment  of  contact 


46986  Federal  Register /Vol.  63,  No.  171 /Thursday,  September  3,  1998 /Proposed  Rules 


the  probe's  longitudinal  center  line  falls 
within  2  degrees  of  a  horizontal  line  in 
the  dummy's  midsagittal  plane. 

(6)  Guide  the  test  probe  during  impact 
so  that  there  is  no  significant  lateral, 
vertical  or  rotational  movement. 

(7)  Allow  at  least  30  minutes  between 
successive  tests. 

§  572.1 35  Upper  and  lower  torso 
assemblies  and  torso  flexion  test 
procedure. 

(a)  Upper/lower  torso  assembly.  The 
test  objective  is  to  determine  the 
stiffness  effects  of  the  lumbar  spine 
880105-1096  and  abdominal  insert 
880105—434  on  resistance  to  articulation 
between  upper  torso  assembly  880105- 
300  and  the  lower  torso  assembly 
880105-450. 

(b)  When  the  upper  torso  assembly  of 
a  seated  diunmy  is  subjected  to  a  force 
continuously  applied  at  the  head  to 
neck  pivot  pin  level  through  a  rigidly 
attached  adaptor  bracket  as  shown  in 
Figure  04  according  to  the  test 
procedure  set  out  in  paragraph  (c)  of 
this  section,  the  lumbar  spine-abdomen 
assembly  shall: 

(1)  Flex  by  an  amount  that  permits  the 
upper  torso  assembly  to  rotate  relative 
to  the  fixed  seating  reference  surface  by 
45  degrees  at  which  time  the  force  level 
is  not  less  than  289  N  (65  pounds)  and 
not  more  than  378  N  (85  pounds),  and 

(2)  Upon  removal  of  the  force  the 
torso  assembly  returns  to  within  5 
degrees  of  its  initial  position. 

(c)  Test  procedure.  The  test  procediure 
for  the  upper/lower  torso  assembly  is  as 
follows: 

(1)  Soak  the  dununy  in  a  controlled 
environment  at  any  temperatiu* 
between  20.6°  and  22''C  (69  and  72  F) 
and  at  any  relative  hiunidity  between  10 
and  70  percent  for  at  least  4  hours  prior 
to  a  test. 

(2)  Assemble  the  complete  dimuny 
(with  or  without  the  legs  below  the 
femurs)  and  attach  to  the  fixture  in  a 
seated  posture  as  shown  in  Figure  04. 

(3)  Seciu^  the  pelvis  to  the  fixture  at 
the  pelvis  instrument  cavity  rear  face  by 
threading  four  Vt  in  cap  screws  into  the 
available  threaded  attachment  holes. 
Tighten  the  cap  screws  so  that  the  pelvis 
casting  is  rigidly  affixed  to  the  test 
fixture  and  the  pelvic-limibar  joining 
surface  is  horizontal. 

(4)  Attach  a  lightweight,  rigid  loading 
adaptor  bracket  (not  to  exceed  0.77  kg 
(1.7  lbs))  to  the  posterior  of  the  spine  at 
the  machined  surface  of  the  upper 
instrumentation  cavity  as  shown  in 
FigiUB  04.  The  loading  bracket  is 
designed  such  that  the  point  of  load 
application  coincides  with  the 
longitudinal  axis  of  the  head-neck 
condyle  pin  and  also  provides  means  for 


measuring  the  rotation  of  the  upper 
torso. 

(5)  Inspect  and  adjust,  if  necessary, 
the  seating  of  the  abdominal  insert 
within  the  pelvis  cavity  and  with 
respect  to  the  torso  flesh  to  assure 
uniform  fit  and  clearances. 

(6)  Attach  means  of  loading  the 
dummy  through  the  point  of  load 
application  as  shown  in  Figure  04. 

(7)  The  initial  orientation  of  the  angle 
reference  plane  of  the  seated, 
unsupported  dummy  shall  not  exceed 
20  degrees  of  flexion  as  shown  in  Figure 
04.  The  angle  reference  plane  is  defined 
by  the  transverse  plane  the  machined 
surface  of  the  upper  thoracic 
instrumentation  cavity  makes  with 
respect  to  the  vertical  as  shown  in 
Figiu«  04. 

(8)  Apply  a  forward  force  in  the 
midsagittal  plane  through  the  adaptor 
bracket  as  shown  in  Figure  04  at  any 
upper  torso  deflection  rate  between  0.5 
and  1.5  degrees  per  second,  imtil  the 
angle  reference  plane  reaches  45  degrees 
of  flexion  with  the  applied  force  at  59 
degrees  from  horizontal. 

(9)  Continue  to  apply  a  force 
sufficient  to  maintain  45  degrees  of 
flexion  for  10  seconds,  and  record  the 
highest  applied  force  diu-ing  the  10 
seconds  period. 

(10)  Release  all  force  as  rapidly  as 
possible,  and  measure  the  return  angle 
with  respect  to  the  initial  angle 
reference  plane  as  defined  in  paragraph 
(c)(6)  of  this  section  3  minutes  after  the 
release. 

§  572.1 36    Knees  and  knee  Impact  test 
procedure. 

(a)  The  knee  assembly  is  part  of  the 
leg  assembly  shown  in  drawing  880105- 
560. 

(b)  Knee  assembly.  When  the  knee 
assembly  (knee  cap  880105-560 

-  l(left)  -  2  (right),  knee  skin  flesh  P/ 
N  880105-508,  knee  flesh  insert 
880105-511,  lower  leg  105-4014,  and 
femur  load  transducer  SA-572  S14  or  its 
structural  replacement  78051-319  is 
tested  according  to  the  test  procediue  in 
572.137(c),  the  peak  resistance  force  as 
measured  with  the  test  probe  mounted 
accelerometer  shall  be  not  less  than 
3360  N  (755  lbs)  but  not  more  than  4080 
N  (916  lbs). 

(c)  Test  procedure.  The  test  procedure 
for  the  knee  assembly  is  as  follows: 

(1)  Soak  the  knee  assembly  in  a 
controlled  environment  at  any 
temperature  between  18.9  and  25.6'C 
(66  to  78  F)  and  at  any  relative  hiunidity 
between  10  and  70  percent  for  at  least 
fovu-  hours  prior  to  a  test. 

(2)  Moimt  the  test  material  and  secure 
it  to  a  rigid  test  fixture  as  shown  in 
Figure  05.  No  contact  is  permitted 


between  any  part  of  the  foot  and  tibia 
and  any  exterior  surface. 

(3)  Align  the  test  probe  so  that 
throughout  its  stroke  and  at  contact  with 
the  knee  it  is  within  2  deg.  of  horizontal 
and  collinear  with  the  longitudinal 
centerline  of  the  femur. 

(4)  Guide  the  pendulum  so  that  there 
is  no  significant*lateral  vertical  or 
rotational  movement  at  time  zero.  Time- 
zero  is  defined  as  the  time  of  initial 
contact  between  the  impactor  and  the 
knee. 

(5)  The  test  probe  velocity  at  the  time 
of  contact  shall  be  2.1-1-/ -0.03  m/s 
(6.9-t-/-0.1ft/s). 

§  572.1 37    Test  conditions  and 
instruntentation. 

(a)  The  test  probe  for  thoracic  impacts 
is  a  152.4-H/-0.25  nun  (6.00-^/-0.01  in.) 
diameter  cylinder  that  weighs  13.97-f/ 
-0.01  kg  (30.8-^/-0.02  lb)  including 
instnmientation.  Its  impacting  end  has  a 
flat  right  angle  face  that  is  rigid  and  has 
an  edge  radius  of  12.7  mm  (0.5  in.).  The 
test  probe  has  an  accelerometer 
mounted  on  the  end  opposite  from 
impact  with  its  sensitive  axis  collinear 
with  the  longitudinal  centerline  of  the 
cylinder. 

(b)  The  test  probe  for  knee  impact 
tests  is  a  76.2+/  -  0.25mm  (3.0-f/  -  0.01 
in.)  diameter  cylinder  that  weighs 
2.99-h/-.01  kg  (6.6-f-/-0.02  lbs) 
including  instrumentation.  Its  impacting 
end  has  a  flat  right  angle  face  that  is 
rigid  and  has  an  edge  radius  of  2  mm 
(0.08  in.)  max.  The  test  probe  has  an 
accelerometer  mounted  on  the  end 
opposite  from  impact  with  its  sensitive 
axis  collinear  to  the  longitudinal 
centerline  of  the  cylinder. 

(c)  Head  accelerometers  shall  have 
dimensions,  response  chuacteristics, 
and  sensitive  mass  locations  specified 
in  drawing  SA-572  S4  or  equivalent  and 
be  mounted  in  the  head  as  shown  in 
drawing  880105-000  sheet  3. 

(d)  The  neck  force/moment  transducer 
shall  have  the  dimensions,  response 
characteristics,  and  sensitive  axis 
locations  specified  in  drawing  SA-572 
Sll  or  its  equivalent  and  be  moimted  in 
the  head-neck  assembly  as  shown  in 
drawing  880105-lOOX  sheet  3. 

(e)  The  thorax  accelerometers  shall 
have  the  dimensions,  response 
characteristics,  and  sensitive  mass 
locations  specified  in  drawing  SA-572 
S4,  or  its  equivalent  and  are  mounted  in 
the  upper  torso  assembly  in  triaxial    . 
configuration  within  the  spine  box 
instrumentation  cavity  and  as  options  in 
uiniaxial  for-and-aft  oriented 
configuration  as  corresponding  pairs  in 
three  locations  on  the  sternum  on  and 
at  the  spine  box  of  the  upper  torso 
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assembly  as  shown  in  880105-000  sheet 
3. 

(f)  The  optional  liunbar  spine  force- 
moment  transducer  shall  have  the 
dimensions,  response  characteristics, 
and  sensitive  axis  locations  specified  in 
drawing  SA-572  S15  or  its  equivalent 
and  be  mounted  in  the  lower  torso 
assembly  as  shown  in  drawing  P/N 
880105-450. 

(g)  The  optional  iliac  spine  force 
transducers  shall  have  the  dimensions 
and  response  characteristics  specified  in 
drawing  SA-572  Si 6  or  equivalent  and 
be  mounted  in  the  torso  assembly  as 
shown  P/N  880105-450. 

(h)  The  pelvis  accelerometers  shall 
have  the  dimensions,  response 
characteristics,  and  sensitive  mass 
locations  specified  in  drawing  SA-572 
S4  or  its  equivalent  and  be  mounted  in 
the  torso  assembly  in  triaxial 
configuration  in  the  pelvis  bone  as 
shown  P/N  880105-000  sheet  3. 

(i)  The  femur  force  transducer  shall 
have  the  dimensions  and  response 
characteristics  specified  in  drawing  SA- 


572  S14  or  its  equivalent  and  be 
moimted  in  the  leg  assembly  as  shown 
in  880105-500  and  -501. 

( j)  The  outputs  of  acceleration  and 
force-sensing  devices  installed  in  the 
dummy  and  in  the  test  apparatus 
specified  by  this  part  are  recorded  in 
individual  data  channels  that  conform 
to  the  requirements  of  SAE 
Reconunended  Practice  J211,  Rev.  Mar 
95  "Instrumentation  for  Impact  Tests," 
with  channel  classes  as  follows: 

(1)  Head  acceleration — Class  1000 

(2)  Neck: 

(i)  Forces— Class  1000 
(ii)  Moments — Class  600 
(iii)  pendulum  acceleration — Class 
180 

(3)  Thorax: 

(i)  Rib  acceleration — Class  1000 
(ii)  Spine  and  pendulum 

accelerations — Class  180 
(iii)  Sternum  deflection — Class  600 

(4)  Lumbar: 

(i)  Forces— Class  1000 
(ii)  Moments — Class  1000 

(5)  Pelvis  accelerations — Class  1000 


(6)  Femur  forces — Class  600 

(k)  Coordinate  signs  for 
instrumentation  polarity  conform  to  the 
Sign  Convention  For  Vehicle  Crash 
Testing,  Surface  Vehicle  Information 
Report,  SAE  J1733, 1994-12. 

(1)  The  moimtings  for  sensing  devices 
shall  have  no  resonance  frequency 
within  range  of  3  times  the  frequency 
range  of  the  applicable  channel  class. 

(m)  Limb  joints  shall  be  set  at  Ig, 
barely  restraining  the  weight  of  the  limb 
when  it  is  extended  horizontally.  The 
force  required  to  move  a  limb  segment 
shall  not  exceed  2g  throughout  the  range 
of  limb  motion. 

(n)  Performance  tests  of  the  same 
component,  segment,  assembly,  or  fully 
assembled  dummy  shall  be  separated  in 
time  by  period  of  not  less  than  30 
minutes  unless  otherwise  noted. 

(o)  Surfaces  of  dummy  components 
are  not  painted  except  as  specified  in 
this  part  or  in  drawings  subtended  by 
this  part. 

BM.LINO  CODE  4»10-6»-U 
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FIGURE     Dl. 

NECK  FLEXION  TEST  SETUP  SPECIFICATIONS 
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striker  plate 
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bracket  -  neck 

adjusting  -  upper 

<P/N  880105-207) 
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'D'  plane 

perpendicular  to  pendulum- 

centerline  ♦/-  I  degree 


pendulun  centerline 


cceleroneter 


bracket  -  neck 

djusting   -  lower 
(P/N  880105-208) 


ounting  screw  C/L 


bib  simulator 
(P/N  880105-371) 

neck  transducer 
(ref.  SA572-S11) 
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head  ossenbly 
(P/N  880105-lOOX) 
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FIGURE   02. 
NECK   EXTENSION    TEST    SETUP   SPECIFICATIONS 


pendulum 
striker  plote 
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head  assembly 
(P/N  88010S-100X) 
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FIGURE   03. 
THORAX   IMPACT   TEST   SETUP  SPECIFICATIONS 
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FIGURE   D4. 
TDRSD  FLEXION   TEST 


VERTICAL 
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Figure  05.   Knee  Impact  Test  Setup  Specification 


Femur  load  cell 
horizontal  +/-0.5  deg 


Accelerometer  mounted  with 
sensitive  axis  parallel  to 
test  probe  longitudinal  axis 


jif-  Mounting  bolts  torque 
//       to  40.7  Nm  (30  lb.  ft) 


rigid  fixture 


Ankle  pivot     -■ 


Issued  on:  August  31, 1998.      _, 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc.  98-23795  Filed  9-2-98;  8:45  am] 

BILUNO  CODE  4»1»-S»-C 


Adjust  knee  pivot 
Joint  to  l-2g 
prior  to  each  test 


Test  probe  centerline 
horizontal +/- 2  deg 


•"      Test  probe  mass  2.99  +/-0.0 1  kg 
(6.6 +/-0.02  lb) 


Test  probe  face  diameter: 

76.2  +/-0.25  mm  (3.0  +/-  0.01  in) 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclcet  No.  980817221-8221-01;  I.D. 
072898A] 

RIN  0648-AL22 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Western  Alaska 
Community  Development  Quota 
Program 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  proposes  regulations  to 
implement  Amendment  45  to  the 
Fishery  Management  Plan  for  the 
Groimdfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP). 
Amendment  45  would  reauthorize  the 
allocation  of  7.5  percent  of  the  pollock 
total  allowable  catch  (TAG)  to  the 
Western  Alaska  Conunimity 
Development  Quota  (CDQ)  Program. 
This  proposed  action  is  intended  to 
further  the  objectives  of  the  FMP. 
DATES:  Comments  must  be  received  by 
October  19, 1998. 

ADDRESSES:  Comments  may  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802,  Attn: 
Lori  Gravel,  or  delivered  to  the  Federal 
Building,  709  West  9th  Street,  Jimeau, 
AK.  Copies  of  the  Environmental 
Assessment/Regulatory  hnpact  Review/ 
hiitial  Regulatory  Flexibility  Analysis 
(EA/RIR/IRFA)  prepared  for  this  action 
may  be  obtained  &om  the  same  address 
or  by  calling  the  Alaska  Region,  NMFS, 
at  907-586-7228. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Bibb,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Management  Background  and  Need  for 
Action 

NMFS  manages  fishing  for  groundfish 
by  U.S.  vessels  in  the  exclusive 
economic  zone  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI)  according  to  the  FMP.  The  North 
Pacific  Fishery  Management  Coimcil 
(Coimcil)  prepared  the  FMP  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 
Regulations  governing  fishing  by  U.S. 


vessels  appear  at  50  CFR  parts  600  and 
679. 

The  Council  has  submitted 
Amendment  45  for  Secretarial  review. 
NMFS  published  a  Notice  of 
Availability  of  the  FMP  amendment  at 
63  FR  41782  (August  5, 1998)  and 
invited  comments  on  the  FMP 
amendment  through  October  4, 1998. 
All  written  comments  received  by 
October  4, 1998,  whether  specifically 
directed  to  the  FMP  amen(hnent,  the 
proposed  rule,  or  both,  will  be 
considered  in  the  approval/disapproval 
decision  on  the  FVQ*  amendment. 

The  Council  initially  recommended 
the  allocation  of  7.5  percent  of  the  BSAI 
pollock  TAG  to  the  CDQ  Program  as  part 
of  Amendment  18  to  the  FMP,  which 
allocated  pollock  among  catcher  vessels 
delivering  to  the  inshore  and  offshore 
processing  sectors  and  the  CDQ  program 
for  the  period  1992  through  1995.  The 
Council  recommended  Amendment  18 
in  1991,  and  the  Secretary  approved  it 
on  March  4, 1992.  NMFS  published 
regulations  implementing  Amendment 
18  in  the  Federal  Register  on  June  3, 
1992  (57  FR  23321)  and  October  7, 1992 
(57  FR  46139).  ta  June  1995,  the  Council 
recommended  Amendment  38  to  the 
FMP,  which  extended  the  inshore/ 
offshore/CDQ  allocation  of  pollock 
through  December  31, 1998.  The 
Secretary  approved  Amendment  38  on 
November  28,  1995,  and  NMFS 
published  implementing  regulations  in 
the  Federal  Register  on  December  12, 
1995  (60  FR  63654). 

The  1996  amendments  to  section  305 
of  the  Magnuson-Stevens  Act  require 
the  Council  and  the  Secretary  to 
"estabhsh  a  western  Alaska  community 
development  quota  program  imder 
which  a  percentage  of  the  total 
allowable  catch  of  any  Bering  Sea 
fishery  is  allocated  to  the  program." 
While  this  sentence  requires  Uie 
Secretary  to  establish  a  single,  stand- 
alone western  Alaska  CDQ  program,  it 
does  not  automatically  extend  the 
pollock  CDQ  allocation  beyond  the 
ciurent  expiration  date  of  December  31, 
1998.  To  continue  the  allocation  of 
pollock  to  the  ClXi  program,  the 
Coimcil  must  recommend,  and  the 
Secretary  must  approve,  an  amendment 
to  the  FMP. 

At  its  meeting  in  April  1998,  the 
Coimcil  considered  an  initial  EA/RIR/ 
IRFA  analyzing  two  alternatives. 
Alternative  1  (no  action)  would  allow 
the  pollock  CDQ  allocation  to  expire  on 
December  31, 1998.  Alternative  2  would 
permanently  extend  the  7.5  percent 
allocation  of  the  pollock  TAG  to  the 
CDQ  program.  The  Council  decided  to 
no  longer  link  the  pollock  CDQ 
allocation  to  the  inshore/offshore 


allocation  of  pollock,  and  to  extend  the 
allocation  permanently. 

The  Council  took  final  action  on 
proposed  Amendment  45  in  June  1998. 
by  selecting  Alternative  2  as  the 
preferred  alternative.  In  making  this 
decision,  the  Council  considered  the 
analysis  of  the  economic  impacts  of  the 
first  6  years  of  the  pollock  QX}  program 
in  western  Alaska.  The  information 
contained  in,  and  the  conclusions  of, 
this  analysis  are  summarized  here. 

The  allocation  of  pollock  TAG  to  the 
CDQ  program  fix)ra  1992  through  1998 
has  been  instrumental  in  providing  the 
revenues,  employment,  and  training 
benefits  to  achieve  the  Council's  goals 
for  the  CDQ  program  when  it  was 
initially  established.  These  goals  are  to 
help  western  Alaska  communities  to 
develop  and  support  commercial  fishery 
activities  that  result  in  ongoing, 
regionally  based  commercial  fisheries  or 
related  businesses.  Six  CDQ  groups 
representing  56  western  Alaska 
communities  have  earned  over  $20 
million  per  year  from  contracts  with 
their  industry  partners  that  harvest  the 
pollock  CDQ  quotas  on  behalf  of  the 
CDQ  groups.  Since  1993,  the  groups'  net 
income  has  averaged  45  percent  of 
revenues.  The  value  of  the  CDQ  groups' 
equity  ownership  in  fishing  vessels,  on- 
shore development  projects,  loan 
portfoUos,  and  Individual  Fishing  Quota 
holdings  has  increased  an  average  of  37 
percent  per  year  since  1992,  and  totaled 
approximately  $64  milUon  in  1997. 
Finally,  the  pollock  CDQ  allocations 
have  led  to  training  and  employment 
opportunities  for  community  residents. 
The  EA/RIR/IRFA  estimates  that  in 
1997,  over  200  people  from  CDQ 
communities  were  employed  directly  in 
the  pollock  harvesting  and  processing 
industry,  and  a  total  of  about  1,200  CDQ 
program  related  jobs  had  been  created. 
These  jobs  are  in  CDQ  program 
management  (6  percent  of  jobs),  pollock 
harvesting  and  processing  (27  percent), 
other  fisheries  harvesting  and 
processing  (50  percent),  and  other 
employment  (17  percent).  Additional 
details  on  development  projects, 
revenues,  investments,  training,  and 
employment  due  to  the  f>ollock  CDQ 
program  are  in  the  EA/RIR/IRFA. 

The  Council  also  considered  that  not 
allocating  pollock  to  the  CE)Q  program 
would  increase  the  amount  of  pollock^" 
available  to  the  vessels  and  processors 
participating  in  the  non-CDQ  groimdfish 
fisheries  in  the  BSAI.  However,  the 
Council  determined  that  the  original 
goals  of  CDQ  program  were  being  met 
successfully  and  that  the  benefits 
provided  to  western  Alaska 
communities  justified  continued 
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allocation  of  7.5  percent  of  the  pollock 
TAG  to  the  CDQ  Program. 

This  proposed  rule  would  make  the 
following  changes  in  groundfish  fishery 
regulations  at  50  CFR  part  679: 

1.  Revise  §679.20(b)(l)(iii)  and 
remove  paragraph  (a)  in  §679.31  so  that 
the  pollock  CDQ  reserve  would  no 
longer  be  specified  separately  from  the 
other  groundfish  TAG  species  or  species 
groups.  The  allocation  of  pollock  and 
establishment  of  the  pollock  GDQ 
reserve  would  be  conducted  in  the  same 
manner  as  all  other  groundfish  GDQ 
reserves  (except  fixed  gear  sablefish) 
that  are  established  through  an 
allocation  of  one  half  of  the  reserve  (7.5 
percent  of  the  TAG)  for  that  species  or 
species  group. 

2.  Renumber  the  paragraphs  in 

§  679.31  to  adjust  for  the  removal  of 
paragraph  (a). 

3.  Revise  the  new  paragraph  (a)  on  the 
halibut  GDQ  reserves  to  change  the 
phrase  "specified  in  paragraph  (b)  of 
this  section"  to  read  "specified  in  this 
section." 

4.  Gorrect  cross  references  in  the 
definitions  of  "Halibut  GDQ  reserve", 
"PSQ  allocation",  and  "PSQ  species." 

5.  Revise  the  definitions  for 
"Community  Development  Quota 
(GDQ)"  and  "GDQ  reserve"  so  that  they 
apply  to  any  GDQ  species  (groundfish, 
halibut,  or  crab)  rather  than  to 
groundfish  GDQ  only. 

6.  Rename  the  definition  currently 
called  "Sablefish  GDQ  reserve"  to  the 
"Fixed  gear  sablefish  CDQ  reserve"  to 
more  correctly  identify  this  reserve. 

7.  Correct  a  cross  reference  to  the 
newly  renumbered  GDQ  reserves  in  the 
general  GDQ  regulations  at 

§  679.30(a)(4). 

Classification 

At  this  time,  NMFS  has  not 
determined  that  the  FMP  amendment 
this  rule  would  implement  is  consistent 
with  the  national  standards  of  the 
Magnuson-Stevens  Act  and  other 
applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  accoi^t 
the  data,  views,  and  comments  received 
during  the  comment  period. 

The  Council  prepared  an  initial 
regulatory  flexibility  analysis  that 
describes  the  impact  this  proposed  rule, 
if  adopted,  would  have  on  small 
entities.  This  preamble  simmiarizes  and 
supplements  die  Goimcil's  IRFA.  The 
analysis  estimates  that  the  total  universe 
of  entities  affected  by  regulations 
governing  the  BSAI  pollock  fishery  is 
249.  Of  these,  130  are  small  entities.  The 
total  universe  is  comprised  of  six  GDQ 
groups,  56  western  Alaska  communities 
eligible  for  the  CDQ  program,  five 
communities  whose  residents 


participate  in  the  BSAI  pollock  fisheries 
but  are  not  eligible  for  the  CDQ 
program,  140  catcher  vessels  using  trawl 
gear,  31  catcher/processors  using  trawl 
gear,  three  motherships,  and  eight 
shoreside  processing  plants.  The  small 
entities  are  the  six  CEIq  groups,  the  56 
western  Alaska  communities  eligible  for 
the  GDQ  program,  four  of  the  Alaskan 
communities  whose  residents 
participate  in  the  BSAI  pollock  fisheries 
but  are  not  eligible  for  the  GDQ 
program,  and  64  of  the  catcher  vessels. 
This  action  would  benefit  the  small 
entities  that  receive  the  pollock 
allocation,  while  having  a  negative 
impact  on  those  that  do  not. 

The  64  catcher  vessels  participating  in 
the  BSAI  pollock  fisheries  would 
experience  negative  economic  impacts 
in  that  7.5  percent  of  the  pollock  TAG 
would  not  be  available  through  the  open 
access  fishery.  These  boats  might  be 
able  to  fish  for  the  pollock  by  entering 
contracts  with  the  CDQ  groups,  but 
profits  would  be  reduced  by  the  cost  of 
the  contract.  Thus,  a  7.5  percent 
reduction  in  the  pollock  TAG  may 
reduce  the  aimual  gross  revenues  of 
these  vessel  owners  by  more  than  5 
percent  relative  to  the  alternative  of  not 
allocating  pollock  to  the  GDQ  program. 
The  impact  of  the  pollock  CDQ 
allocation  on  the  four  Alaskan  non-CDQ 
communities  (Unalaska,  Sand  Point, 
King  Gove,  and  Kodiak)  is  not  known. 
Because  the  GDQ  allocation  results  in  a 
shift  in  who  can  catch  a  certain  amount 
of  pollock,  to  the  extent  that  the  non- 
GE)Q  communities  would  have  had  an 
opportunity  to  benefit  from  the  open 
access  pollock  community,  the  CDQ 
allocation  reduces  that  opportunity. 
While  it  is  impossible  to  quantify  the 
amount  of  loss  to  these  commimities,  it 
is  possible  that  losses  would  be 
significant.  The  64  catcher  vessels  and 
four  non-CDQ  conmiimities  represent  52 
percent  of  the  small  entities  in  the  BSAI 
pollock  fisheries. 

NMFS  data  indicate  that  7.5  percent 
of  the  pollock  TAG  yields  an  average  of 
$2  million  in  wages  and  $10.2  million 
net  income  on  annual  revenues  of 
nearly  $20  miUion  to  the  CDQ  groups. 
These  direct  benefits  likely  understate 
total  economic  benefits  to  the  CDQ 
groups  because  they  do  not  include  the 
indirect  benefits  generated  from  the 
development  projects  undertaken  by  the 
program.  These  direct  and  indirect 
impacts  generated  by  the  program 
represent  a  differentially  higher 
economic  impact  when  compared  with 
other  regions  of  the  State  of  Alaska  and 
with  the  United  States  in  general 
because  of  the  relative  absence  of 
alternative  economic  bases  in  these 
commimities. 


The  64  independent  catcher-boats 
appear  to  be  the  only  small  business 
entities  participating  in  the  BSAI 
pollock  fishery.  The  allocation  of  7.5 
percent  of  the  pollock  TAG  to  the  CDQ 
commimities  reduces  the  potential 
harvest  by  the  64  vessels  and  may 
reduce  their  aimual  gross  revenues  by 
more  than  5  percent  when  comparing 
the  7.5  percent  allocation  alternative 
with  the  alternative  that  would  not 
reauthorize  the  allocation  and  allow  it 
to  expire  at  the  end  of  1998.  In  addition 
to  the  64  catcher  boats,  the  four  non- 
CDQ  communities  (Unalaska,  Sand 
Point,  King  Cove,  and  Kodiak)  could 
experience  a  significant  loss  in  annual 
revenue  because  CDQ  pollock  may  be 
processed  at  plants  other  than  those 
used  by  vessels  participating  in  the 
open  access  fisheries. 

NMFS  considered  two  alternatives 
that  could  have  minimized  economic 
impacts  on  the  small  entities  negatively 
affected  by  this  action.  The  first 
alternative  would  be  to  allocate  3.5 
percent  of  pollock  TAG  to  the  CDQ 
reserve.  Although  this  alternative  would 
benefit  the  small  entities  not  receiving 
CDQ  allocation,  the  benefits  accruing  to 
the  56  CDQ  communities  would  be 
considerably  less.  The  alternatives  that 
those  communities  have  for  generating 
income  and  investment  are  so  small  that 
the  reduction  from  7.5  percent  to  3.5 
percent  reserve  would  be  likely  to 
produce  significant  negative  economic 
impacts  on  these  small  entities.  The 
trade  off  is  clear;  by  reserving  3.5 
percent  instead  of  7.5  percent,  the 
catcher  vessels  gain  at  the  expense  of 
the -CE)Q  communities.  However, 
because  of  the  relative  absence  of 
alternative  economic  btises  in  the  CDQ 
communities,  those  commimities  will 
experience  a  relatively  greater  economic 
impact  than  would  other  regions  of  the 
State  and  the  country  in  general. 

The  second  alternative  would  be  to  let 
the  present  reserve  of  7.5  percent  of 
pollock  TAG  expire  at  the  end  of  1998. 
This  action  would  result  in  a  further 
shift  of  impacts  from  one  set  of  small 
entities  to  another.  It  would  benefit  the 
non-CDQ  participants  in  the  fishery 
while  cutting  revenues  of  the  CDQ 
groups. 

Because  the  CDQ  program  is 
allocative  by  nature,  any  approved 
alternative  will  affect  small  entities.  If 
the  7.5  percent  allocation  alternative 
were  found  to  be  inconsistent  with  the 
Magnuson-Stevens  Act,  NMFS  could 
only  disapprove  it.  Reconsideration  of 
the  3.5  percent  or  other  allocation 
alternatives  by  the  Council  and  the 
public  would  be  time  consuming  and 
disruptive  to  the  ongoing  CDQ  program. 
Because  this  rule  is  an  allocation  from 
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one  group  of  small  entities  to  another, 
the  Council  weighed  the  economic  and 
social  effects  and  selected  its  preferred 
alternative  as  a  legal  alternative  for 
achieving  its  statutory  objective  of 
allocating  the  TAG  of  pollock  in  the 
Bering  Sea  and  Aleutian  Islands  fishery 
to  the  CDQ  program. 

A  copy  of  the  analysis  is  available 
from  NMFS  (See  ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

List  of  Siriijects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements 

E)ated:  August  28, 1998. 

Hilda  Diaz-Soltero. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  67»->FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authmitjr:  16  U.S.C.  773  etseq.,  1801  et 
seq.  and  3631  et  seq. 

2.  hi  §  679.2  the  definition  for 
"Sablefish  CDQ  reserve"  is  removed;  the 
definitions  for  "Community 
Development  Quota  (CDQ)".  "CDQ 
allocation",  "Halibut  CDQ  reserve", 
"PSQ  allocation",  and  "PSQ  species" 
are  revised;  and  a  new  definition  for 
"Fixed  gear  sablefish  CDQ  reserve"  is 
added  in  alphabetical  order  to  read  as 
follows: 


ff79.2    Definitions. 

CDQ  allocation  means  a  percentage  of 
a  CDQ  reserve  specified  under  §  679.31 
that  is  assigned  to  a  CDQ  group  when 
NMFS  approves  a  proposed  CDF. 

Community  Development  (^ota 
(CDQ)  means  the  amount  of  a  CDQ 
species  established  under  §679.31  that 
is  allocated  to  the  CDQ  program. 

•  •        •        •        • 

Fixed  gear  sablefish  CDQ  reserve 
means  20  percent  of  the  sablefish  fixed 
gear  TAG  for  each  subarea  in  the  BSAI 
for  which  a  sablefish  TAG  is  specified 
under  §679.20(b)(iii)(B).  See  also 
S  679.31(b). 

Halibut  CDQ  reserve  means  the 
amount  of  the  halibut  catch  limit  for 
IPHC  regulatory  areas  4B,  4C.  4D,  and 
4E  that  is  reserved  for  the  halibut  CDQ 
program  under  §  679.31(a). 

•  *        •        •        • 

PSQ  allocation  means  a  percentage  of 
a  PSQ  reserve  specified  under 
§679.21(e)(l)(i)  and  (e)(2)(ii)  that  is 
assigned  to  a  CIX2  group  when  NMFS 
approves  a  proposed  GDP.  See  also 
§  679.31(d). 

PSQ  species  means  any  species  that 
has  been  assigned  to  a  PSQ  reserve 
under  §679.21(e)(l)(i)  and  (e)(2)(u)  for 
purposes  of  the  CDQ  program.  See  also 
§  679.31(d). 

3.  hi  §679.20,  paragraph  (b)(l)(iu)(A) 
is  revised  to  read  as  follows: 

§679.20    General  limitations. 

•  •        •        •        * 

(b)  •  •  * 
(1)  *  *  ' 


(iii)  CDQ  reserve — (A)  Groundfish 
CDQ  reserve.  One  half  of  the 
nonspecified  reserve  established  by 
paragraph  (b)(l)(i)  of  this  section  is 
apportioned  to  the  groundfish  CDQ 


reserve. 


4.  In  §  679.30,  paragraph  (a)(4)  is 
revised  to  readas  follows: 

§679.30    Qsneral  COO  rsgulatiens. 

(a)  •  •  • 

(4)  Request  for  CDQ  and  PSQ 
allocations.  A  Ust  of  the  percentage  of 
each  CDQ  reserve  and  PSQ  reserve,  as 
described  at  §  679.31(a)  through  (d),  that 
is  being  requested.  The  request  for 
allocations  of  CDQ  and  PSQ  must 
identify  percentage  allocations 
requested  for  CDQ  fisheries  identified 
by  the  primary  target  species  of  the 
fishery  as  de&ied  by  the  quaUfied 
appUcant  and  the  gear  types  of  the 
vessels  that  will  be  used  to  harvest  the 
catch. 


5.  In  §  679.31,  paragraph  (a)  is 
removed  and  paragraphs  (b)  through  (g) 
are  redesignated  as  paragraphs  (a) 
through  (f).  The  newly  designated 
paragraph  (a)(1)  is  revised  to  read  as 
follows: 

§679.31    CDQ  reserves. 

*  •        •        •        • 

(a)  Halibut  CDQ  reserve.  (1)  NMFS 
will  annually  withhold  bora  IFQ 
allocation  the  proportions  of  the  haUbut 
catch  limit  that  are  specified  in  this 
section  for  use  as  a  CDQ  reserve. 

•  *        *        •        • 
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DEPARTMENT  OF  AGRtCULTURE 

Forest  Service 

California  Coast  Province  Advisory 
Committee  (PAC) 

AQENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  California  Coast  Province 
Advisory  Committee  (PAC)  will  meet  on 
September  18. 1998,  at  the  Town  Hall  in 
Ft.  Bragg.  CA.  The  meeting  will  be  held 
from  8:00  a.m.  to  4:30  p.m.  The  Town 
Hall  is  located  at  363  No.  Main  St.  in  Ft. 
Bragg.  Agenda  items  to  be  covered 
include:  (1)  U.S.  Fish  and  Wildlife 
Service  Jobs  in  the  Woods  requests  for 
proposals;  (2)  Presentation  on  the 
Blands  Timber  Sale  on  the  Mendocino 
National  Forest;  (3)  Coho  Subcommittee 
direction;  (4)  Presentation  on  U.S.  Army 
Corps  of  Engineers  Russian  River 
watershed  project  planning;  (5) 
Subcommittee  reports  and 
recommendations  (Coho.  PAC/SCERT. 
Monitoring);  (6)  Presentation  on  lawsuit 
of  13  plaintiffs  vs.  the  U.S.  Forest 
Service  and  Bureau  of  Land 
Management  concerning 
implementation  of  the  Northwest  Forest 
Plan;  (7)  Joint  3  PAC  meeting  follow-up 
on  priority  action  items  identiHed  at  the 
May  28-29  PAC  meeting;  and  (8)  Open 
public  forum.  All  California  Coast 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Daniel  Chisholm,  USDA,  Forest 
Supervisor.  Mendocino  National  Forest, 
825  N.  Humboldt  Avenue.  Willows.  CA 
95988.  (530)  934-3316  or  Phebe  Brown. 
Province  Coordinator.  USDA. 
Mendocino  National  Forest.  825  N. 
Humboldt  Avenue.  Willows.  CA  95988. 
(530)  934-3316. 


Dated:  August  26, 1998. 
Daniel  K.  Chisholm, 

Forest  Supervisor. 

[PR  Doc.  98-23689  Filed  9-2-98;  8:45  am] 

BILUNG  COOE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Grain  inspeotton,  Packers  and 
Stockyards  Administration 

Deposting  of  Stockyards 

Notice  is  hereby  given  that  the 
livestock  markets  named  herein, 
originally  posted  on  the  dates  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act.  1921.  as  amended 
(7  U.S.C.  181  et  seq.),  no  longer  come 
within  the  definition  of  a  stockyard 
under  the  Act  and  are  therefore  no 
longer  subject  to  the  provisions  of  the 
Act. 


Facility  No.,  name, 
and  location  of 

Date  of  post- 

stockyard 

ing 

IL-106 

Bloomington  Live- 

April 12, 

stock  Auction, 

1960.   ^ 

BkXMnington,  Illi- 

nois. 

IL-130 

Warren  County 

December  1. 

Livestock,  Mon- 

1959. 

mouth,  Illinois. 

IL-136 

OIney  Livestock, 

November 

Inc.,  OIney,  Illi- 

20. 1959. 

nois. 

IL-139 

Interstate  Produc- 

November 

ers  Livestock, 

19.  1959. 

Association, 

Pana,  Illinois. 

11^101 

Geneva-Berne 
Livestock  Sales 
Company,  Beme. 
Indiana. 

May  5. 1959. 

IN-109 

Evansville  Live- 

rtovember 1. 

stock  Market. 

1921. 

Inc..  EvansviHe. 

Indiana. 

IN-112 

Quality  Dairy  Sales 

June  17. 

Arena.  Goshen, 

1959. 

Indiana. 

IN-114 

Decatur  County 

April  21, 

Livestock, 

1959. 

Greensburg,  Indi- 

ana. 

IN-135 

Bobby  Lamb  Feed- 

June 11. 

er  Pigs  II,  Royal 

1959. 

Center,  Indiana. 

IN-160 

Evansville  Live- 

May 29. 

stock  Market, 

1985. 

Inc.,  Loogootee, 

Indiana. 

Facility  No.,  name, 
and  k>catk>n  of 

Date  of  post- 

stockyard 

ing 

IN-161 

Bobby  Lamb  Feed- 

April 23, 

er  Pigs,  Sedalia, 

1986. 

Indiana. 

KY-115 

Green  County 

December 

Stockyards,  Inc.. 

19,  1959. 

Greensburg, 

Kentucky. 

KY-133 

Graves  County 

Decembers, 

Livestock  Com- 

1959. 

pany,  Mayfield, 

Kentucky. 

KY-157 

Wayne  County 

September 

Feeder  Pig  Mar- 

19, 1972. 

ket.  Inc..  Monti- 

cello.  Kentucky. 

KY-169 

Hart  County  Stock- 

July 16. 

yards. 

1982. 

Munfordville. 

- 

Kentucky. 

Mt-108 

Michigan  Livestock 

April  21, 

Exchange, 

1959. 

Cassopolis, 

Michigan. 

MI-120 

Hopkins  Livestock 

April  27, 

Auction  Yards, 

1959. 

Hopkins.  Michi- 

gan. 

MI-128 

Equity  Livestock 
Auction  Martlet. 
Menominee, 
Michigan. 

May  5.  1959. 

MI-148 

Pitchfork  Livestock 

March  30, 

Exchange. 

1990. 

Alpena.  Michigan. 

OH-123 

Peoples  Livestock 
Exchange. 
Greenville,  Ohio. 

June  4.  1959. 

OH-126 

Kenton  Farmers 
Martlet,  Kenton, 
Ohk). 

June  3. 1959. 

OH-129 

Marietta  Livestock 
Sales  Co..  Mari- 
etta, Ohio. 

June  2.  1959. 

OH-160 

Michigan  Livestock 
Exchange.  Co- 
lumbus Grove, 
Ohk). 

July  6.  1994. 

NC-169 

North  Carolina 
Horse  Auctron, 
Goldston,  North 
Carolina. 

May  9,  1996. 

VA-156 

Culpeper  Agricul- 

August 18. 

tural  Enterprise, 

1986. 

Inc.,  Culpeper, 

Virginia. 

This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and.  thus, 
may  be  made  elective  in  less  than  30 
days  after  publication  in  the  Federal 
Ri^ister  without  prior  notice  or  other 
public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyards  Act  (  7  U.S.C.  202)  and 
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is  effective  upon  publication  in  the 
Federal  Register. 

Done  at  Washington,  IX:  this  27th  day  of 
August  1998. 
Warren  P.  Preston, 

Acting  Director,  Office  of  Policy  Litigation/ 
Support,  Packers  and  Stockyards  Programs. 
[FR  Doc.  98-23709  Filed  9-2-98;  8:45  am) 

BILUNG  COOE  3410-EN-P 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Posting  of  Stockyards 

Pursuant  to  the  authority  provided 
under  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  it  was 
ascertained  that  the  livestock  market 
named  below  is  a  stockyard  as  defined 
by  Section  302  (a).  Notice  was  given  to 
the  stockyard  ovraer  and  to  the  public 
as  required  by  Section  302  (b).  by 
posting  notice  at  the  stockyard  on  the 
date  specified  below,  that  the  stockyard 
is  subject  to  the  provisions  of  the 
Packers  and  Stockyards  Act,  1921,  as 
amended  (7  U.S.C.  181  et  seq.). 


Facility  No.,  name,  and  lo- 
cation of  stockyard 


NM-123,  Southwest  Live- 
stock Auction.  Los 
Lunas.  New  Mexico. 


Date  of  posting 


Aug.  12.  1998 


Done  at  Washington.  D.C.  this  28th  day  of 
August  1998. 

Daniel  L.  Van  Ackeren, 

Director,  Office  of  Policy/Litigation  Support, 
Packers  and  Stockyards  Programs. 

IFR  Doc.  98-23791  Filed  9-2-98;  8:45  am] 

NLUNO  COOE  9410-EN-P 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  September  15, 1998;  9:30 
a.m. 

PLACE:  Cohen  Building,  Room  3321,  330 
Independence  Ave.,  S.W.,  Washington. 
D.C.  20547. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting. 
Hiey  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 


likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
fhjstrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.(c){2)  and  (6)) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  Brenda 
Massey  at  (202)  401-3736. 

Dated:  September  1, 1998. 
David  W.  Burke. 
Chairman. 
[FR  Doc.  98-23915  Filed  9-1-98;  2:35  pmj 

BtLUNQ  COOE  8230-01-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  2000 — American  Samoa,  ttie 
Commonwealth  of  the  Northern 
Mariana  Islands,  Guam,  and  the  U.S. 
Virgin  Islands 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  file 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  2, 
1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327. 14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  Decennial 
Communications,  Decennial 
Management  Division,  Bureau  of  the 
Census,  Room  2002,  Suitland  Federal 
Center  352,  Washington,  DC  20233- 
0001.  (301)  457-3947. 

SUPPLEMENTARY  INFORMATION: 


I.  Abstract 

The  Census  Bureau  will  conduct 
Census  2000  operations  in  American 
Samoa,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  Guam,  and 
the  U.S.  Virgin  Islands  (collectively 
referred  to  as  the  Island  Areas)  in 
partnership  with  the  government  of 
each  Island  Area. 

The  United  States  Constitution 
mandates  that  a  census  of  the  Nation's 
population  be  taken  every  ten  years.  In 
Title  13.  U.S.  Code,  the  Congress  gave 
the  Secretary  of  Commerce  (delegated  to 
the  Director  of  the  Census  Bureau) 
authority  to  undertake  the  decennial 
census. 

The  geographic  scope  of  the  decennial 
census  is  specified  in  Title  13  U.S.C, 
Section  191  as  covering  the  50  states, 
the  District  of  Columbia,  Puerto  Rico, 
the  Virgin  Islands  of  the  United  States, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  Guam,  and  any 
other  areas  as  may  be  determined  by  the 
Secretary  of  Commerce.  In  Census  2000, 
we  also  will  enumerate  the  Pacific 
Island  Area  of  American  Samoa. 

The  Census  Bureau's  goal  in  Census 
2000  is  to  take  the  most  accurate  and 
cost-effective  census  possible.  The  goal 
in  selecting  Census  2000  questionnaire 
content  for  the  Island  Areas  is  to  fulfill 
the  many  statutory  data  requirements  of 
Federal  agencies,  as  well  as  the  needs  of 
the  Island  Areas  to  administer 
governmental  programs.  Census  data  are 
the  definitive  benchmark  for  virtually 
all  demographic  information  used  by 
the  Island  Areas  and  local  governments, 
policy  makers,  educators,  journalists, 
and  community  and  nonprofit 
organizations. 

Based  on  the  Census  Bureau's  review 
of  the  subject  recommendations 
submitted  by  the  Island  Areas 
Interagency  Committees,  there  will  be 
one  questionnaire  for  the  Pacific  Island 
Areas  and  a  sepiarate  one  for  the  U.S. 
Virgin  Islands.  Using  two  questionnaires 
will  enable  the  Census  Bureau  to 
address  the  different  needs  of  the  areas. 

The  Census  Bureau  will  collect 
demographic,  social,  economic,  and 
housing  characteristics  fit>m  the  Island 
Areas  population.  Many  of  the  questions 
included  on  the  questionnaires  are  the 
same  as  those  on  the  stateside  short  and 
long-form  questionnaires;  others  are 
modified  stateside  questions  as 
recommended  by  the  Island  Areas 
Interagency  Committees  to  reflect  the 
unique  social,  economic,  and  climatic 
characteristics  of  these  areas.  There  will 
be  no  sampling  for  content  in  the  Island 
Areas;  all  forms  distributed  will  be  long- 
forms. 
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In  the  process  of  developing  our  data 
collection  forms,  the  Census  Bureau  has 
tried  to  reduce  respondent  burden  in 
two  ways:  (1)  including  only  those 
questions  that  are  explicitly  required  in 
Federal  or  local  law  or  whose  use  is 
strongly  implied  by  the  data 
requirements  in  the  law — both  forms 
have  fewer  questions  than  their  1990 
counterparts,  and  (2)  working  through 
the  decade  developing  forms  that  are 
easy  to  understand  and  fill  out. 

II.  Method  of  Collection 

The  Census  Bureau  will  develop  and 
sign  a  Memorandum  of  Agreement  with 
the  Governor  of  each  of  the  Island  Areas 
that  outlines  the  mutual  roles  and 
responsibilities  of  each  party  in  the 
conduct  of  Census  2000  for  each  Island 
Area. 

The  Census  Bureau  will  conduct  a 
blanket  mailing  of  unaddressed 
questionnaires  to  postal  patrons  in  each 
of  the  Island  Areas.  Housing  units  also 
will  receive  an  advance  letter  before 
questionnaire  delivery.  Enumerators 
will  visit  each  housing  imit  and  pick  up 
a  completed  questionnaire  or  conduct 
an  interview  if  the  respondent  did  not 
complete  the  questionnaire.  They  also 
will  develop  an  address  list  for  the  area 
and  spot  each  housing  unit's  location  on 
a  map  at  the  time  of  enumeration.  This 
operation  is  called  Ust/enimierate. 

The  Census  Bureau  plans  to  take  the 
following  additional  steps  to  improve 
response  to  the  census: 

•  Encourage  the  Island  Areas 
governments  to  build  partnerships  with 
local  government  agencies  and 
community  groups  to  alert  them  to 
problems  and  advise  them  about 
opportimities  to  pubUcize  Census  2000 
and  the  best  ways  to  communicate  the 
message. 

•  Motivate  individuals  to  respond  (by 
explaining  the  benefits  and  mandatory 
nature  of  the  census)  and  make  Census 
2000  forms  attractive,  easy  to 
understand,  and  simple  to  fill  out. 

•  Employ  new  methods  to  find  and 
enumerate  people,  such  as  enumerating 
persons  who  use  services  at  shelters  and 
other  facilities  and  placing  unaddressed 
"Be  Counted"  forms  in  publicly 
accessible  locations  such  as  community 
centers  for  pick  up  and  completion  by 
people  who  believe  that  they  have  not 
been  coimted  in  the  census. 

•  Make  greater  use  of  the  telephone  as 
a  data  collection  tool. 

m.Data 

OMB  Number:  Not  available. 

Form  Numbers: 

Advance  Census  Report  Long  Form: 
D-13  (AS),  D-13  (CNMI),  D-13  (G),  D- 
13  (VI). 


Enumerator  Questionnaire  Long 
Form:  D-2E  (AS),  D-2E  (CNMI),  D- 
2E(G),  D-2E  (VI). 

Enumerator  Questionnaire 
Supplement:  D-2(E)  SUPP  AS,  D-2(E) 
SUPP  CNMI.  D-2(E)  SUPP  G,  D-2(E) 
SUPP  VI. 

"Be  Counted"  Forms:  D-IO(AS),  E>-10 
(CNMI),  D-IO(G),  D-IO(VI). 

Individual  Census  Reports:  I>-20B 
(PI).  D-20B  (VI). 

Military  Census  Report:  D-21  (PI). 

Letters/Cards/Notices:  D-l(F)  PI,  D- 
1(F)  VI.  D-5(L)  AS.  D-5  (L)  CNMI,  D- 
5(L)  G,  I>-5(L)  VI.  D-13(L)  AS,  D-13(L) 
CNMI.  D-13(L)  G,  D-13  (L)  VI,  D-26 
(PI),  D-26(VI),  D-31  (PI),  D-31(VI),  D- 
3309. 

Note:  American  Samoa  (AS), 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI),  Guam  (G),  and  Virgin  Islands 
(VI). 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Inaividuals  or 
Households. 

Estimated  Number  of  Respondents: 
10.440  households  in  American  Samoa. 
12,560  households  in  CNMI,  36.530 
households  in  Guam,  38,310  households 
in  the  U.S.  Virgin  Islands. 

Estimated  Time  Per  Response:  AS 
Long  Form:  62  minutes;  CNMI  Long 
Form:  45  minutes;  G  Long  Form:  41 
minutes;  VI  Long  Form:  40  minutes;  All 
Areas  Vacants:  5  minutes. 

Estimated  Total  Annual  Burden:  AS 
Long  Form:  10.834  hours;  CNMI  Long 
Form:  9.620;  G  Long  Form;  25.335 
hours;  VI  Long  Form:  26,262  hours; 
Total:  72,051  hours. 

Note:  Although  the  questionnaire  content 
is  the  same  for  the  PaciHc  Island  Areas,  the 
respondent  burden  differs  fOT  each  area 
because  of  the  expected  household  size. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondent  is  their  time. 
Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C.  Sections 
141  and  191. 

IV.  Request  for  Conunents 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information;  and  (d)  ways 
to  minimize  the  biuden  of  the  collection 
of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval  of  this  information  collection; 
the  comments  will  become  a  matter  of 
public  record. 

Dated:  August  28;  1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer 
[FR  Doc.  98-23708  Filed  9-2-98;  8:45  am) 

BILUNQ  CODE  351»-07-P 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Sacretary's  2000  Cansus  Advisory 
Committea 

agency:  Economics  and  Statistics 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended  by  Pub.  L.  94-409, 
Pub.  L.  96-523,  and  Pub.  L.  97-375),  we 
are  giving  notice  of  a  meeting  of  the 
Commerce  Secretary's  2000  Census 
Advisory  Committee.  The  meeting  will 
convene  on  September  24-25. 1998,  at 
the  Embassy  Suites  Hotel,  1250  22nd 
Street,  NW.  Washington.  DC.  The 
Committee  will  continue  to  review  and 
discuss  Censiis  2000  Dress  Rehearsal 
operations  and  procedures  as  well  as 
Census  2000,  including  plans  for  the 
language  program.  Last-minute  changes 
to  the  schedule  are  possible,  and  they 
could  prevent  us  from  giving  advance 
notice. 

DATES:  On  Thursday,  September  24, 
1998,  the  meeting  will  begin  aroimd 
8:45  a.m.  and  adjourn  at  approximately 
4:30  p.m.  On  Friday,  September  25. 
1998.  the  meeting  will  begin  aroimd 
8:45  a.m.  and  adjourn  at  approximately 
4:00  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Embassy  Suites  Hotel,  1250  22nd 
Street,  NW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anyone  wishing  additional  information 
about  this  meeting,  or  who  wishes  to 
submit  written  statements,  may  contact 
Maxine  Anderson-Brown,  Committee 
Liaison  Officer,  Department  of 
Commerce,  Bureau  of  the  Census,  Room 
1647,  Federal  Building  3,  Washington, 
DC  20233,  telephone  301-457-2308, 
TDD  301-457-2540. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  is  composed  of  a  Chair,  Vice- 
Chair,  and  up  to  35  member 
organizations,  all  appointed  by  the 
Secretary  of  Commerce.  The  Committee 
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will  consider  the  goals  of  Census  2000 
and  user  needs  for  information  provided 
by  that  census.  The  Committee  will 
provide  an  outside  user  perspective 
about  how  operational  planning  and 
implementation  methods  proposed  for 
Census  2000  will  realize  those  goals  and 
satisfy  those  needs.  The  Committee 
shall  consider  all  aspects  of  the  conduct 
of  the  2000  Census  of  Population  and 
Housing  and  shall  make 
recommendations  for  improving  that 
census. 

A  brief  period  will  be  set  aside  at  the 
close  of  the  meeting  for  public 
comment.  However,  individuals  with 
extensive  statements  for  the  record  must 
submit  them  in  writing  to  the  Commerce 
Department  official  named  above  at 
least  three  working  days  prior  to  the 
meeting.  Seating  is  available  to  the 
public  on  a  first-come,  first-served  basis. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Shelby  Folger  at  301-457-2308.  TDD 
301-457-2540. 

Dated:  August  27, 1998. 
Robert  J.  Shapiro, 

Under  Sectetaryfor  Economic  Affairs, 
Economics  and  Statistics  Administration. 
(FR  Doc.  98-23788  Filed  9-2-98;  8:45  ami 

BILUNQ  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Intamational  Trade  Administration 

[A-1 22-829,  A-633-814,  A-688-844,  A-680- 
830,  A-469-808.  A-S83-829] 

Notice  of  Postponement  of  Preliminary 
Antidumping  Determinations: 
Stainless  Steel  Round  Wire  from 
Canada,  India,  Japan,  the  Republic  of 
Korea,  Spain,  and  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  3. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gabriel  Adler  or  Thomas  Schauer, 
Offices  of  AD/CVD  Enforcement  II  and 
in,  respectively.  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW, 
Washington,  DC  20230;  telephone  (202) 
482-1442  or  (202) 482-4852, 
respectively. 

Postponement  of  Preliminary 
Determinations 

On  May  6, 1998,  the  Department  of 
Commerce  (the  Department)  initiated 
antidumping  investigations  of  stainless 


steel  round  wire  fi-om  Canada.  India, 
Japan,  the  Republic  of  Korea,  Spain,  and 
Taiwan.  The  notice  stated  we  would 
issue.our  preliminary  determinations  no 
later  than  September  23, 1998.  On 
August  24, 1998,  pursuant  to  section 
733(c)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  ACS  Industries,  Inc., 
Al  Tech  Specialty  Steel  Corp..  Branford 
Wire  &  Manufacturing  Company, 
Carpenter  Technology  Corp..  Handy  k 
Harman  Specialty  Wire  Group, 
Industrial  Alloys,  Inc.,  Loos  &  Company, 
Inc.,  Sandvik  Steel  Company,  Siuniden 
Wire  Products  Corporation,  and 
Techalloy  Company,  Inc.  (the 
petitioners)  requested  that  the 
Department  postpone  for  50  days  the 
issuance  of  the  preliminary 
determinations  in  these  investigations. 
Given  that  (1)  the  petitioners'  request  for 
postponement  was  timely  and  (2)  the 
Department  finds  no  compelling  reason 
for  the  request  to  be  denied,  we  are 
postponing  the  deadline  for  issuing 
these  determinations  until  no  later  than 
November  12,  1998. 

This  extension  is  in  accordance  with 
section  733(c)(1)(A)  of  the  Act  and  19 
CFR  351.205(b)(2). 

Dated:  August  27, 1998. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  98-23811  Filed  9-2-98;  8:45  am) 

BOUNGCOOE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  AppUcation  to  Amend 
Certificate. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"). 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  amended  Certificate  should 
be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-&«e 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 


and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  &t)m 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  vmtten 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H,  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  However,  nonconfidential 
versions  of  the  comments  will  be  made 
available  to  the  applicant  if  necessary 
for  determining  whether  or  not  to  issue 
the  certificate.  Conunents  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  85-7 A018." 

Export  Trade  Certificate  of  Review 
No.  85-00018  was  issued  to  U.S. 
Shippers  Association  ("USSA")  on  Jime 
3, 1986  (51  FR  20873,  June  9, 1986)  and 
subsequently  amended  on  January  16, 
1990  (55  FR  2543,  January  25, 1990); 
November  13, 1990  (55  FR  48664, 
November  21, 1990);  September  22. 
1993  (58  FR  51061,  September  30, 
1993);  June  28,  1994  (59  FR  34411.  July 
5. 1994);  and  April  10. 1997  (62  FR 
18586.  April  16. 1997). 

Summary  of  the  Application 

Applicant:  U.S.  Shippers  Association, 
1209  Orange  Street,  Wilmington, 
Delaware  19801. 

Contact:  James  R.  Atwood,  Legal 
Counsel,  Telephone:  (202)  662-6000. 

Application  No.:  85-7 A018. 

Date  Deemed  Submitted:  August  26, 
1998. 
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Proposed  Amendment 

USSA  seeks  to  amend  its  Certificate 

to: 

1.  Add  as  "Members"  within  the 
meaning  of  Section  325.2  (1)  of  the 
Regulations  X15  CFR  325.2(1)):  Rhodia, 
Inc.,  Cranbury,  New  Jersey  (Controlling 
Entity:  Rhone-Poulenc,  S.A.,  Courbevoie 
Cedex,  France);  and  Rhone-Poulenc 
Animal  Nutrition,  Inc.,  Atlanta,  Georgia 
(Controlling  Entity:  Rhone-Poulenc, 
S.A.,  Courbevoie  Cedex,  France). 

2.  Change  the  listing  of  the  company 
name  for  current  "Member,"  Rhone- 
Poulenc,  Inc.,  to  the  new  name  of 
Rhone-Poulenc  AG  Company,  Inc. 

-Dated:  August  31, 1998. 
Morton  Schnabel, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

(FR  Doc.  98-23823  Filed  9-2-98;  8:45  am] 

BILUNO  CODE  3610-OR-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Performance  Review  Board 

agency:  International  Trade 
Administration,  Commerce. 
action:  Notice. 

SUMMARY:  Announcement  of  New 
Members  for  the  Performance  Review 
Board. 

FOR  FURTHER  INFORMATION  CONTACT: 
La  Verne  H.  Hawkins,  Department  of 
.Commerce,  Office  of  Human  Resources 
Management,  Room  4803,  Washington, 
D.C.  20230  202-482-2537. 
SUPPLEMBITARY  INFORMATION:  This 
notice  annoimces  the  appointment  by 
the  Under  Secretary  for  hitemational 
Trade,  Ambassador  David  L.  Aaroi).  of 
the  Performance  Review  Board  (PRB). 
This  is  a  revised  list  of  new  members 
and  the  reappointment  of  a  previous 
board  member  as  listed  in  the  August 
13, 1996,  Federal  Register  61FR42004. 
The  appointments  are  for  a  period  of  2 
years.  The  purpose  of  the  International 
Trade  Administration's  Performance 
Review  Board  (PRB)  is  to  review  and 
make  recommendations  to  the 
appointing  authority  on  performance 
management  issues  such  as  appraisals 
and  bonuses,  ES-level  Increases  and 
Presidential  Rank  Awards  for  members 
of  the  Senior  Executive  Service  (SES). 
The  members  are: 
Eleanor  Roberts  Lewis,  Chief      Non-ITA — 

Counsel  for  International  Career. 

Trade. 
Troy  H.  Cribb,  Deputy  Assist-     Non-Career. 

ant  Secretary  for  Textiles, 

Apparel  and  Consumer 

Goods. 


Non-Career. 


Career. 


Mary  Fran  Kirchner,  Deputy 
Assistant  Secretary  for  Ex- 
port Promotion  Services. 

Henry  H.  Misisco,  Acting 
Deputy  Assistant  Secretary 
for  Basic  Industries. 

Marjory  Searing,  Deputy  As-      Career, 
sistant  Secretary  for  Japan. 

Joseph  Spetrini,  Deputy  As-        Career, 
sistant  Secretary  for  Anti- 
dumping Countervailing 
Duty  Enforcement  III. 

Franklin  J.  Vargo.  Deputy  As-     Career, 
sistant  Secretary  for  Agree- 
ments Compliance. 

LaVeme  H.  Hawkins,  Office       Executive 
of  Human  Resources  Man-  Secretary, 

agement  202-482-2537. 

Dated:  August  27. 1998. 
James  T.  King,  Jr., 

Human  Resources  Management,  FT  A. 
[FR  Doc.  98-23707  Filed  9-2-98;  8:45  am] 

BiLUNQ  COO€  3510-2S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptteric 
Administration 

P.O.  081798C] 

Marine  Mammals;  File  No.  786-1463 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
Institute  of  Marine  Sciences,  Earth  k 
Marine  Sciences  Bldg.  A316,  University 
of  California,  Santa  Cnxz,  California 
95064  [Principal  Investigator  (PI):  Dr. 
Daniel  P.  Costa]  has  been  issued  a 
permit  to  take  northern  elephant  seals 
{I^rounga  angustirostris)  and  import 
samples  from  northern  and  southern 
elephant  seals  [Mirounga  leonina)  for 
purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
docimients  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  NMFS, 
.1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Southwest 
Region,  National  Marine  Fisheries 
Service,  NOAA,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4001). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Sara  Shapiro,  301/713- 
2289. 

SUPPLEMENTARY  INFORMATION:  On  July 
14, 1998,  notice  was  published  in  the 
Federal  Register  (63  FR  37852)  that  a 


request  for  a  scientific  research  permit 
to  take  northern  elephant  seals 
(Mirounga  angustirostris)  had  been 
submitted  by  the  above-named 
organization.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Dated:  August  24, 1998. 
^Ann  D.  Terinish, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  9S-23798  Filed  9-2-98;  8:45  am] 
BILUNQ  CODE  3S10-22-^ 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 
Pockat  No.  970129014-6206-02] 
RIN  0651-XX09 

Guidelines  for  the  Examination  of 
Claims  Directed  to  Species  of 
Chemical  Compositions  Based  Upon  a 
Single  Prior  Art  Reference 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice. 

summary:  The  Patent  and  Trademark 
Office  (PTO)  is  publishing  the  final 
version  of  guidehnes  to  be  used  by 
Office  personnel  in  reviewing  a  certain 
type  of  patent  application  for 
compliance  with  35  U.S.C.  103.  The 
guidelines  are  to  be  used  when 
examining  claims  directed  to  a  species 
or  subgenus  of  chemical  compositions 
when:  (1)  the  claims  have  been  rejected 
based  upon  a  single  prior  art  reference, 
and  (2)  the  single  prior  art  reference 
discloses  a  genus  embracing  the  claimed 
species  or  subgenus  but  does  not 
expressly  describe  the  particular 
claimed  species  or  subgenus.  Because 
these  guidelines  govern  internal 
practices,  they  are  exempt  from  notice 
and  comment  rulemaking  imder  5 
U.S.C.  553(b)(A). 

DATES:  The  guidelines  are  effective 
September  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Moneys  Isacson,  Office  of  the 
Solicitor,  P.O.  Box  15667,  Arlington* 
Virginia  22215  or  Linda  S.  Therkom, 
Box  Comments,  Assistant  Commissioner 
for  Patents,  Washington,  D.C.  20231.  or 
by  facsimile  transmission  to  (703)  305- 
9373  or  by  electronic  mail  over  the 
Internet  to  baird-comments@uspto.gov. 
SUPPLEMENTARY  INFORMATION: 
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Discussion  of  Public  Ceraments 

Comments  were  received  by  the  PTO 
from.two  different  individuals  and  one 
organization  in  response  to  the  Request 
for  Comments  on  the  Interim  Guidelines 
for  the  Examination  of  Claims  Directed 
to  Species  of  Chemical  Compositions 
Based  Upon  a  Single  Prior  Art  Reference 
published  February  11, 1997  (62  FR 
6217).  All  comments  have  been 
carefully  considered. 

The  following  comments  have  been 
substantively  adopted  to  effect  changes 
in  the  guidelines: 

(1)  A  suggestion  to  annotate  the 
flowchart  with  references  to 
corresponding  sections  of  text  in  the 
guidelines  was  adopted. 

(2)  One  comment  suggested  that  the 
guidelines  inappropriately  focussed 
solely  on  the  number  of  possibfe 
members  of  a  prior  art  genus  to 
determine  whether  the  prior  art  genus 
anticipated  a  claimed  species  or 
subgenus.  Attention  was  drawn  to  the 
discussion  of  In  re  Petering,  301  F.2d 
676, 133  USPQ  275  (CCPA  1962)  in  the 
text  at  section  n.A.4.a  and  note  22, 
which  seemed  to  suggest  that  size  of  the 
genus  alone  was  sufficient  to  support  a 
finding  of  anticipation.  These  portions 
of  the  guidelines  have  been  modified  to 
indicate  that  size  of  the  genus  is  only 
one  factor  to  be  considered  in 
determining  anticipation. 

(3)  One  comment  suggested  that  the 
guidelines  be  supplemented  to  direct 
Office  personnel  to  consider  the 
sufficiency  of  the  preparative  methods 
disclosed  in  the  cited  reference.  Failure 
of  a  prior  art  reference  to  disclose  or 
render  obvious  a  method  for  making  any 
composition  of  matter  may  preclude  a 
conclusion  that  the  composition  would 
have  been  obvious  if  the  disclosure  is 
not  enabling.  However,  once  a  prima 
facie  case  of  obviousness  is  made  out  by 
the  PTO,  the  initial  burden  of  going 
forward  with  evidence  to  show  that  no 
process  was  known  in  the  art  for 
preparing  the  compound  is  on  the 
applicant.  Accordingly,  the  guidelines 
have  been  changed  at  section  n.B  to 
include  consideration  of  sufficiency  of 
disclosure  of  preparative  methods  as 
rebuttal  evidence  to  overcome  a  prima 
facie  case  of  obviousness. 

(4)  One  comment  suggested  that  the 
language  in  section  n.A.2  of  the 
guidelines  and  in  corresponding 
portions  of  the  flowchart  instructing 
Office  personnel  to  make  explicit 
findings  on  the  similarities  and 
differences  between  "the  closest  prior 
art  reference"  and  the  claimed  species 
or  subgenus  be  changed  to  direct 
findings  to  be  made  between  the 
"closest  disclosed  species  or  subgenus" 


and  the  claimed  species  or  subgenus  for 
accuracy  and  clarity.  This  change  has 
been  made  in  the  text. 

(5)  One  comment  suggested  that 
section  II.A.4.d  be  clarified  to  indicate 
that  the  utility  disclosed  in  a  reference 
need  not  be  the  same  as  the  stated 
utility  of  the  claimed  compound. 
Language  has  been  added  to  indicate 
that  any  useful  property  may  be  the 
basis  of  a  finding  of  motivation. 

(6)  One  comment  suggested  that 
language  in  section  U.B.  stating  that 
evidence  of  an  unexpected  property 
may  not  be  sufficient  to  overcome  a 
prima  facie  case  of  obviousness, 
regardless  of  the  scope  of  the  sho%ving. 
is  not  accurate  in  view  of  the  law. 
Language  has  been  added  to  the 
associated  footnote  to  clarify  that  a 
showing  of  an  unexpected  property  is 
sufficient  in  most  circumstances. 

The  following  comments  have  been 
considered  but  have  not  been  adopted 
for  the  reasons  discussed  below: 

(1)  One  comment  suggested  that  more 
emphasis  be  placed  on  additional 
references  which  may  teach  away  from 
the  claimed  compound(s)  due  to  a 
disclosure  of  related  compounds  having 
or  expected  to  have  disadvantages  not 
possessed  by  the  claimed  compound(s). 
This  comment  was  not  adopted  because 
it  focuses  on  "additional  references," 
whereas  the  scope  of  these  guidelines  is 
directed  to  situations  involving 
refections  over  a  single  reference.  The 
guidelines  already  clearly  instruct 
Office  personnel  that  they  must 
consider  any  additional  references  or 
evidence  of  teaching  away  that  are 
present. 

(2)  One  comment  suggested  that  the 
guidelines  were  too  limited  in  scope 
because  they  focused  on  rejections 
based  on  a  single  reference  as  opposed 
to  rejections  based  on  more  than  one 
reference.  The  scope  of  these  guidelines 
is  intended  to  address  a  specific  issue, 
i.e.,  the  situation  where  only  one 
reference  disclosing  a  genus  but  not  the 
claimed  species  is  found.  Although  the 
principles  discussed  in  these  guidelines 
are  generally  applicable  to  all  rejections 
under  35  U.S.C.  103,  the  explicit  scope 
of  these  guidelines  will  not  be  changed. 

(3)  One  comment  suggested  that 
section  n.A.4.f  of  the  guidelines 
inappropriately  instructs  Office 
personnel  to  focus  only  on  evidence 
supporting  a  rejection  rather  than 
making  a  complete  analysis.  Section 
n.A.4.f  of  the  guidelines  additionally 
instructs  Office  personnel  to  consider 
the  totality  of  the  evidence  in  each  case. 
Furthermore,  Office  personnel  are 
instructed  in  section  II.B  to  consider 
whether  rebuttal  evidence  overcomes  a 
prima  facie  case  of  obviousness  and  in 


section  in  to  reconsider  all  evidence  in 
reaching  a  conclusion.  Thus,  the 
guidelines  presently  clearly  require  all 
evidence  to  be  considered,  not  only 
evidence  supporting  a  rejection. 

(4)  One  comment  suggested  that  the 
last  sentence  of  section  II.A.4.C  assumes 
that  a  generic  teaching  in  a  reference,  by 
itself,  is  never  enough  to  make  out  a 
prima  facie  case  of  obviousness.  The 
referenced  language  does  not  suggest 
this,  but  rather  it  merely  states  the 
general  proposition  that  in  most  cases, 
additional  teachings  of  structural 
similarity  to  the  disclosed  species  or 
subgenus  are  necessary.  Accordingly,  no 
change  has  been  made. 

(5)  One  comment  suggested  that  the 
guidelines  address  the  significance  of 
the  type  of  reference  involved,  i.e. 
whether  there  is  a  difference  between  a 
journal  publication,  a  U.S.  Patent,  a 
foreign  patent,  etc.  This  suggestion  has 
not  been  adopted,  because  for 
substantive  analysis  under  35  U.S.C. 
103,  each  reference  should  be 
considered  for  all  of  its  teachings, 
regardless  of  its  form. 

(6)  One  comment  suggested  that  the 
guidehnes  address  the  significance  of 
the  presence  or  absence  of  any  activity 
testing  of  disclosed  species  in  the 
reference.  The  guidelines  already 
instruct  Office  personnel  to  consider 
any  teachings  of  similar  properties  or 
uses,  predictability  of  the  technology, 
and  any  other  teachings  present  in  the 
reference  that  would  support  selection 
of  the  claimed  compound. 
Consideration  of  any  disclosed  testing 
data  is  subsumed  in  these 
considerations. 

I.  Guidelines  for  the  Examination  of 
Claims  Directed  to  Species  erf' Chemical 
Compositions  Based  Upon  a  Single 
Prior  Art  Reference 

These  "Genus-Species  Guidehnes" 
are  to  assist  Office  personnel  in  the 
examination  of  applications  which 
contain  claims  to  species  or  a  subgenus 
of  chemical  compositions  for 
compliance  with  35  U.S.C.  103  based 
upon  a  single  prior  art  reference  which 
discloses  a  genus  encompassing  the 
claimed  species  or  subgenus  but  does 
not  expressly  disclose  the  particular 
claimed  species  or  subgenus.  Office 
personnel  should  atrempt  to  find 
additional  prior  art  to  show  that  the 
differences  between  the  prior  art 
primary  reference  and  the  claimed 
invention  as  a  whole  would  have  been 
obvious.  Where  such  additional  prior  art 
is  not  found.  Office  personnel  should 
follow  these  guidelines  to  determine . 
whether  a  single  reference  35  U.S.C.  103 
rejection  would  be  appropriate.  The 
guidelines  are  based  on  the  Office's 
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current  understanding  of  the  law  and 
are  believed  to  be  fully  consistent  with 
binding  precedent  of  the  Supreme 
Court,  the  Federal  Circuit,  and  the 
Federal  Circuit's  predecessor  courts. 

The  analysis  of  the  guidelines  begins 
at  the  point  during  examination  after  a 
single  prior  art  reference  is  found 
disclosing  a  genus  encompassing  the 
claimed  species  or  subgenus.  Before 
reaching  diis  point.  Office  personnel 
should  follow  appropriate  antecedent 
examination  procedures.  Accordingly, 
Office  personnel  should  first  analyze  the 
claims  as  a  whole  in  light  of  and 
consistent  with  the  written  description, 
considering  aU  claim  limitations.'  Next, 
Office  personnel  should  conduct  a 
thorough  search  of  the  prior  art  and 
identify  all  relevant  references.^  If  the 
most  relevant  prior  art  consists  of  a 
single  prior  art  reference  disclosing  a 
genus  encompassing  the  claimed 
species  or  subgenus.  Office  personnel 
should  follow  the  gmdelines  set  forth 
herein.* 

These  guidelines  do  not  constitute 
substantive  rulemaking  and  hence  do 
not  have  the  force  and  effect  of  law. 
Rather,  they  are  to  assist  Office 
personnel  in  analyzing  claimed  subject 
matter  for  compliance  with  substantive 
law.  Thus,  rejections  must  be  based 
upon  the  substantive  law,  and  it  is  these 
rejections  which  are  appealable,  not  any 
failure  by  Office  personnel  to  follow 
these  guidelines. 

Office  personnel  are  to  rely  on  these 
guidelines  in  the  event  of  any 
inconsistent  treatment  of  issues  between 
these  guidelines  and  any  earlier 
provided  guidance  from  the  Office. 

II.  Determine  Whether  the  Claimed 
Species  or  Subgenus  Would  Have  Been 
Obvious  to  One  of  Ordinary  Skill  in  the 
Pertinent  Art  at  the  Time  the  Invention 
Was  Made 

The  patentability  of  a  claim  to  a 
specific  compound  or  subgenus 
embraced  by  a  prior  art  genus  should  be 
analyzed  no  differently  than  any  other 
claim  for  purposes  of  35  U.S.C.  103. ^  A 
determination  of  patentability  under  35 
U.S.C.  103  should  be  made  upon  the 
facts  of  the  particular  case  in  view  of  the 
totality  of  the  circumstances.*  Use  of  per 
se  rules  by  Office  persormel  is  improper 
for  determining  whether  claimed  subject 
matter  would  have  been  obvious  under 
35  U.S.C.  103.5  The  fact  that  a  claimed 
species  or  subgenus  is  encompassed  by 
a  prior  art  genus  is  not  sufficient  by 
itself  to  establish  a  prima  facie  case  of 
obviousness.* 

A  proper  obviousness  analysis 
involves  a  three  step  process.  First, 


*  Footnotes  at  end  of  docket. 


Office  personnel  should  establish  a 
prima  facie  case  of  unpatentability 
considering  the  factors  set  out  by  the 
Supreme  Court  in  Graham  v.  John 
Deere.''  If  a  prima  facie  case  is 
established,  the  burden  shifts  to 
applicant  to  come  forward  with  rebuttal 
evidence  or  argument  to  overcome  the 
prima  facie  case.*  Finally,  Office 
personnel  should  evaluate  the  totality  of 
the  facts  and  all  of  the  evidence  to 
determine  whether  they  still  support  a 
conclusion  that  the  claimed  invention 
would  have  been  obvious  to  one  of 
ordinary  skill  in  the  art  at  the  time  the 
invention  was  made.' 

A.  Establishing  a  Prima  Facie  Case  of 
Obviousness 

To  establish  a  prima  facie  case  of 
obviousness  in  a  genus-species  chemical 
composition  situation,  as  in  any  other 
35  U.S.C.  103  case,  it  is  essential  that 
Office  personnel  find  some  motivation 
or  suggestiwi  to  make  the  claimed 
invention  in  light  of  the  prior  art 
teachings.'"  In  order  to  find  such 
motivation  or  suggestion  there  should 
be  a  reasonable  likelihood  that  the 
claimed  invention  would  have  the 
properties  disclosed  by  the  prior  art 
teachings. ' '  These  disclosed  findings 
should  be  made  with  a  complete 
understanding  of  the  first  three 
"Graham  factors."  '^  Thus,  Office 
personnel  should  (1)  determine  the 
"scope  and  content  of  the  prior  art";  (2) 
ascertain  the  "differences  between  the 
prior  art  and  the  claims  at  issue";  and 
(3)  determine  "the  level  of  ordinary  skill 
in  the  pertinent  art."  '^ 

1.  Determine  the  Scope  and  Content  of 
the  Prior  Art 

As  an  initial  matter.  Office  personnel 
should  determine  the  scope  and  content 
of  the  relevant  prior  art.  Each  reference 
must  qualify  as  prior  art  under  35  U.S.C. 
102,'*  and  should  be  in  the  field  of 
applicant's  endeavor,  or  be  reasonably 
pertinent  to  the  particular  problem  with 
which  the  inventor  was  concerned." 

In  the  case  of  a  prior  art  reference 
disclosing  a  genus.  Office  personnel 
should  make  findings  as  to  (1)  the 
structure  of  the  disclosed  prior  art  genus 
and  that  of  any  expressly  described 
species  or  subgenus  within  the  genus; 
(2)  any  physical  or  chemical  properties 
and  utilities  disclosed  for  the  genus,  as 
well  as  any  suggested  limitations  on  the 
usefulness  of  the  genus,  and  any 
problems  alleged  to  be  addressed  by  the 
genus;  (3)  the  predictability  of  the 
technology;  and  (4)  the  number  of 
species  encompassed  by  the  genus 
taking  into  consideration  all  of  the 
variables  possible. 


2.  Ascertain  the  Differences  Between  the 
Closest  Disclosed  Prior  Art  Species  or 
Subgenus  of  Record  and  the  Claimed 
Species  or  Subgenus 

Once  the  structure  of  the  disclosed 
prior  art  genus  and  that  of  any  expressly 
described  species  or  subgenus  within 
the  genus  are  identified,  Office 
personnel  should  compare  it  to  the 
claimed  species  or  subgenus  to 
determine  the  differences.  Through  this 
comparison,  the  closest  disclosed 
species  or  subgenus  in  the  prior  art 
reference  should  be  identified  and 
compared  to  that  claimed.  Office 
personnel  should  make  explicit  findings 
on  the  similarities  and  differences 
between  the  closest  disclosed  prior  art 
species  or  subgenus  of  record  and  the 
claimed  species  or  subgenus  including 
findings  relating  to  similarity  of 
structure,  chemical  properties  and 
utilities. '6 

3.  Determine  the  Level  of  Skill  in  the 
Art 

Office  personnel  should  evaluate  the 
prior  art  from  the  standpoint  of  the 
hypothetical  person  having  ordinary 
skill  in  the  art  at  the  time  Ae  claimed 
invention  was  made."  In  most  cases, 
the  only  facts  of  record  pertaining  to  the 
level  of  skill  in  the  art  will  be  found 
within  the  prior  art  reference.  However, 
any  additional  evidence  presented  by 
applicant  should  be  evaluated. 

4.  Determine  Whether  One  of  Ordinary 
Skill  in  the  Art  Would  Have  Been 
Motivated  To  Select  the  Claimed 
Species  or  Subgenus 

In  light  of  the  findings  made  relating 
to  the  three  Graham  factors.  Office 
personnel  should  determine  whether 
one  of  ordinary  skill  in  the  relevant  art 
would  have  been  motivated  to  make  the 
claimed  invention  as  a  whole,  i.e.,  to 
select  the  claimed  species  or  subgenus 
from  the  disclosed  prior  art  genus.'*  To 
address  this  key  issue.  Office  personnel 
should  consider  all  relevant  prior  ait 
teachings,  focusing  on  the  following, 
where  present. 

a.  Consider  the  size  of  the  genus. 
Consider  the  size  of  the  prior  art  genus, 
bearing  in  mind  that  size  alone  cannot 
support  an  obviousness  rejection." 
There  is  no  absolute  correlation  between 
the  size  of  the  prior  art  genus  and  a 
conclusion  of  obviousness.^o  Thus,  the 
mere  fact  that  a  prior  art  genus  contains 
a  small  number  of  members  does  not 
create  a  per  se  rule  of  obviousness. 
Some  motivation  to  select  the  claimed 
species  or  subgenus  must  be  taught  by 
the  prior  art.^'  However,  a  genus  may  be 
so  small  that,  when  considered  in  light 
of  the  totality  of  the  circumstances,  it 


would  anticipate  the  claimed  species  or 
subgenus.  For  example,  it  has  been  held 
that  a  prior  art  genus  containing  only  20 
compounds  and  a  limited  number  of 
variations  in  the  generic  chemical 
formula  inherently  anticipated  a 
claimed  species  within  the  genus 
because  "one  skilled  in  [the]  art  would 
. .  .  envisage  each  member"  of  the 
genus.22 

b.  Consider  the  express  teachings.  If 
the  prior  art  reference  expressly  teaches 
a  particular  reason  to  select  the  claimed 
species  or  subgenus.  Office  personnel 
should  point  out  the  express  disclosure 
which  would  have  motivated  one  of 
ordinary  skill  in  the  art  to  select  the 
claimed  invention." 

c.  Consider  the  teachings  of  structural 
similarity.  Consider  any  teachings  of  a 
"typical,"  "preferred,"  or  "optimum" 
species  or  subgenus  within  the 
disclosed  genus.  If  such  a  species  or 
subgenus  is  structurally  similar  to  that 
claimed,  its  disclosure  may  motivate 
one  of  ordinary  skill  in  the  art  to  choose 
the  claimed  species  or  subgenus  from 
the  genus;^*  based  on  the  reasonable 
expectation  that  structurally  similar 
species  usually  have  similar 
properties."  The  utility  of  such 
properties  will  normally  provide  some 
motivation  to  make  the  claimed  species 
or  subgenus.^* 

In  making  an  obviousness 
determination,  Office  personnel  should 
consider  the  number  of  variables  which 
must  be  selected  or  modified,  and  the 
nature  and  significance  of  the 
differences  between  the  prior  art  and  the 
claimed  invention.^'  The  closer  the 
physical  and  chemical  similarities 
between  the  claimed  species  or 
subgenus  and  any  exemplary  species  or 
subgenus  disclosed  in  the  prior  art,  the 
greater  the  expectation  that  the  claimed 
subject  matter  will  function  in  an 
equivalent  manner  to  the  genus.^* 

Similarly,  consider  any  teaching  or 
suggestion  in  the  reference  of  a 
preferred  species  or  subgenus  that  is 
significantly  different  in  structure  from 
the  claimed  species  or  subgenus.  Such 
a  teaching  may  weigh  against  selecting 
the  claimed  species  or  subgenus  and 
thus  against  a  determination  of 
obviousness.29  For  example,  teachings 
of  preferred  species  of  a  complex  nature 
within  a  disclosed  genus  may  motivate 
an  artisan  of  ordinary  skill  to  make 
similar  complex  species  and  thus  teach 
away  from  making  simple  species 
within  the  genus.  ^  Concepts  used  to 
analyze  the  structural  similarity  of 
chemical  compoimds  in  other  types  of 
chemical  cases  are  equally  usehil  in 
analyzing  genus-species  cases.^' 
Generally,  some  teaching  of  a  structural 
similarity  will  be  necessary  to  suggest 


selection  of  the  claimed  species  or 
subgenus.32 

d.  Consider  the  teachings  of  similar 
properties  or  uses.  Consider  the 
properties  and  utilities  of  the 
structurally  similar  prior  art  species  or 
subgenus.  It  is  the  properties  emd 
utilities  that  provide  real  world 
motivation  for  a  person  of  ordinary  skill 
to  make  species  structurally  similar  to 
those  in  the  prior  art."  Conversely,  lack 
of  any  known  useful  properties  weighs 
against  a  finding  of  motivation  to  make 
or  select  a  species  or  subgenus.  3* 
However,  the  prior  art  need  not  disclose 
a  newly  discovered  property  in  order  for 
there  to  be  a  prima  facie  case  of 
obviousness."  If  the  claimed  invention 
and  the  structurally  similar  prior  art 
species  share  any  useful  property,  that 
will  generally  be  sufficient  to  motivate 
an  artisan  of  ordinary  skill  to  make  the 
claimed  species.'*  For  example,  based 
on  a  finding  that  a  tri-ortho  ester  and  a 
tetra-ortho  ester  behave  similarly  in 
certain  chemical  reactions,  it  has  been 
held  that  one  of  ordinary  skill  in  the 
relevant  art  would  have  been  motivated 
to  select  either  structure."  In  fact, 
similar  properties  may  normally  be 
presumed  when  compounds  are  very 
close  in  structure.'*  Thus,  evidence  of 
similar  properties  or  evidence  of  any 
useful  properties  disclosed  in  the  prior 
art  that  would  be  expected  to  be  shared 
by  the  claimed  invention  weighs  in 
favor  of  a  conclusion  that  the  claimed 
invention  would  have  been  obvious." 

e.  Consider  the  predictability  of  the 
technology.  Consider  the  predictability 
of  the  technology.*"  If  the  technology  is 
impredictable,  it  is  less  likely  that 
structurally  similar  species  will  render 
a  claimed  species  obvious  because  it' 
may  not  be  reasonable  to  infer  that  they 
would  share  similar  properties.*' 
However,  obviousness  does  not  require 
absolute  predictability,  only  a 
reasonable  expectation  of  success,  i.e.,  a 
reasonable  expectation  of  obtaining 
similar  properties.*^ 

/.  Consider  any  other  teaching  to 
support  the  selection  of  the  species  or 
subgenus.  The  categories  of  relevant 
teachings  enumerated  above  are  those 
most  frequently  encountered  in  a  genus- 
species  case,  but  they  are  not  exclusive. 
Office  personnel  should  consider  the 
totality  of  the  evidence  in  each  case.  In 
unusual  cases,  there  may  be  other 
relevant  teachings  sufficient  to  support 
the  selection  of  the  species  or  subgenus 
and,  therefore,  a  conclusion  of 
obviousness. 

5.  Make  express  fact-findings  and 
determine  whether  they  support  a  prima 
facie  case  of  obviousness.  Based  on  the 
evidence  as  a  whole,*'  Office  personnel 
should  make  express  fact-findings 


relating  to  the  Graham  factors,  focusing 
primarily  on  the  prior  art  teachings 
discussed  above.  The  fact-findings 
should  specifically  articulate  what 
teachings  or  suggestions  in  the  prior  art 
would  have  motivated  one  of  ordinary 
skill  in  the  art  to  select  the  claimed 
species  or  subgenus.**  Thereafter,  it 
should  be  determined  whether  these 
findings,  considered  as  a  whole,  support 
a  prima  facie  case  that  the  claimed 
invention  would  have  been  obvious  to 
one  of  ordinary  skill  in  the  relevant  art 
at  the  time  the  invention  was  made. 

B.  Determining  Whether  Rebuttal 
Evidence  Is  Sufficient  To  Overcome  the 
Prima  Facie  Case  of  Obviousness 

If  a  prima  facie  case  of  obviousness  is 
established,  the  burden  shifts  to  the 
applicant  to  come  forward  with 
arguments  and/or  evidence  to  rebut  the 
prima  facie  case.*'  Rebuttal  evidence 
and  arguments  can  be  presented  in  the 
specification,**  by  counsel,*'  or  by  way 
of  an  affidavit  or  declaration  under  37 
CFR  §  1.132.**  However,  arguments  of 
counsel  cannot  take  the  place  of  ■— 

factually  supported  objective 
evidence.*^ 

Office  personnel  should  consider  all 
rebuttal  arguments  and  evidence 
presented  by  applicants.*"  Rebuttal 
evidence  may  include  evidence  of 
"secondary  considerations,"  such  as 
"commercial  success,  long  felt  but 
unsolved  needs,  [and]  failure  of 
others,"  "  evidence  that  the  claimed 
invention  yields  unexpectedly 
improved  properties  or  properties  not 
present  in  the  prior  art,'^  or  evidence 
that  the  claimed  invention  was  copied 
by  others."  It  may  also  include 
evidence  of  the  state  of  the  art,  the  level 
of  skill  in  the  art,  and  the  beUefs  of 
those  skilled  in  the  art.'*  For  example, 
rebuttal  evidence  may  include  a 
showing  that  the  prior  art  fails  to 
disclose  or  render  obvious  a  method  for 
making  the  compound,  which  would 
preclude  a  conclusion  of  obviousness  of 
the  compound." 

Consideration  of  rebuttal  evidence 
and  arguments  requires  Office  personnel 
to  weigh  the  proffered  evidence  and 
arguments.  Office  personnel  should 
avoid  giving  evidence  no  weight,  except 
in  rare  circumstances.**  However,  to  be 
entitled  to  substantial  weight,  the 
applicant  should  establish  a  nexus 
between  the  rebuttal  evidence  and  the 
claimed  invention,*''  i.e.,  objective 
evidence  of  nonobviousness  must  be 
attributable  to  the  claimed  invention.** 
Additionally,  the  evidence  must  be 
reasonably  commensurate  in  scope  with 
the  claimed  invention.*'  However,  an 
exemplary  showing  may  be  sufficient  to 
establish  a  reasonable  correlation 
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between  the  showing  and  the  entire 
scope  of  the  claim,  when  viewed  by  a 
skilled  artisan.*"  On  the  other  hand, 
evidence  of  an  unexpected  property 
may  not  be  sufficient  regardless  of  the 
scope  of  the  showing.*'  Accordingly, 
each  case  should  be  evaluated 
individually  based  on  the  totality  of  the 
circumstances. 

Office  personnel  should  not  evaluate 
rebuttal  evidence  for  its  "knockdown" 
value  against  the  prima  facie  case  "  or 
summarily  dismiss  it  as  not  compelling 
or  insufficient.  If  the  evidence  is 
deemed  insufficient  to  rebut  the  prima 
facie  case  of  obviousness.  Office 
personnel  should  specifically  set  forth 
the  facts  and  reasoning  that  justify  this 
conclusion. 

III.  Reconsider  All  Evidence  and 
Qearly  Coramunicate  Findings  and 

CoBCllUiOBS 

A  determination  under  35  U.S.C. 
§  103  should  rest  on  all  the  evidence 
and  should  not  be  influenced  by  any 
earlier  conclusion."  Thus,  once  the 
applicant  has  presented  rebuttal 
evidence.  Office  personnel  should 
reconsider  any  initial  obviousness 
determinaticHi  in  view  of  the  entire 
record.**  All  the  proposed  rejections 
and  their  bases  should  be  reviewed  to 
confirm  their  correctness.  Only  then 
should  any  rejection  be  imposed  in  an 
Office  action.  The  Office  action  should 
clearly  communicate  the  Office's 
findings  and  conclusions,  articulating 
bow  the  conclusions  are  supported  by 
the  findings. 

Where  applicable,  the  findings  should 
clearly  articulate  which  portions  of  the 
reference  support  any  rejection.  Explicit 
findings  on  motivation  or  suggestion  to 
select  the  claimed  invention  should  also 
be  articulated  in  order  to  support  a  35 
U.S.C.  §  103  ground  of  rejection.*^ 
Conclusory  statements  of  similarity  or 
motivation,  without  any  articulated 
rationale  or  evidentiary  support,  do  not 
constitute  sufficient  factual  findings. 

VI.  Endnotes 

^  When  evaluating  the  scope  of  a  claim, 
every  limitation  in  the  claim  must  be 
considered,  ^t ,  In  re  Ochiai,  71  F.3d  1565. 
1572,  37  USPQ2d  1127. 1133  (Fed.  Cir. 
1995).  However,  the  claimed  invention  may 
not  be  dissected  into  discrete  elements  to  bis 
analyzed  in  isolation,  but  must  be  considered 
as  a  whole.  E.g.,  W.L  Gore  &■  Assoc.,  Inc.  v. 
Garlock.  Inc..  721  F.2d  1540, 1548,  220  USPQ 
303,  309  (Fed.  Cir.  1983),  cert,  denied,  469 
U.S.  851  (1984):  Jones  v.  Hardy,  727  F.2d 
1524. 1530,  220  USPQ  1021. 1026  (Fed.  Cir. 
1983)("treating  the  advantage  as  the 
invention  disregards  the  statutory 
requirement  that  the  invention  be  viewed  'as 
a  whole'"). 

2  Both  claimed  and  unclaimed  aspects  of 
the  invention  should  be  searched  if  there  is 


a  reasonable  exp>ectation  that  the  unclaimed 
aspects  may  be  later  claimed. 

3  "The  section  103  requirement  of 
unobviousness  is  no  different  in  chemical 
cases  than  with  respect  to  other  categories  of 
patentable  inventions."  In  re  Papesch ,  315 
F.2d  381.  385,  137  USPQ  43.  47  (CCPA  1963). 

«  E.g.,  In  re  Dillon .  919  F.2d  688.  692-93, 
16  USPQ2d  1897. 1901  (Fed.  Cir.  1990)(in 
banc). 

*E.g.,  In  re  Brouwer,  77  F.3d  422,  425,  37 
USPQ2d  1663. 1666  (Fed.  Cir.  1996);  In  re 
Ochiai.  71  F.3d  1565. 1572,  37  USPQ2d  1127, 
1133  (Fed.  Cir.  1995):  In  re  Baird,  16  F.3d 
380,  382,  29  USPQ2d  1550, 1552  (Fed.  Cir. 
1994). 

«;n  re  Baird,  16  F.3d  380,  382,  29  USPQ2d 
1550, 1552  (Fed.  Cir.  1994)('The  fact  that  a 
claimed  compound  may  be  encompassed  by 
a  disclosed  generic  formula  does  not  by  itself 
render  that  compound  obvious.");  In  re  Jones, 
958  F.2d  347,  350.  21  USPQ2d  1941.  1943 
(Fed.  Cir.  1992)(Federal  Circuit  has 
"decline[dj  to  extract  from  Merck  [&■  Co.  v. 
Biocraft  Laboratories  Inc..  874  F.2d  804, 10 
USPQ2d  1843  (Fed.  Cir.  1989)1  the  rule  that 
.  .  .  regardless  of  how  broad,  a  disclosure  of 
a  chemical  genus  renders  obvious  any 
species  that  happens  to  fall  within  it.").  See 
also  In  re  Deuel,  51  F.3d  1552, 1559,  34 
USPQ2d  1210, 1215  (Fed.  Cir.  1995). 

'E.g.,  In  re  Bell.  991  F.2d  781,  783,  26 
USPQ2d  1529, 1531  (Fed.  Cir.  1993)("The 
PTO  bears  the  burden  of  establishing  a  case 
of  prima  facie  obviousness.");  In  re  Rijckaert, 
9  F.3d  1531, 1532,  28  USPQ2d  1955, 1956 
(Fed.  Cir.  1993);  In  re  Oetiker,  977  F.2d  1443, 
1445,  24  USPQ2d  1443. 1444  (Fed.  Or. 
1992). 

Graham  v.  John  Deere  Co.,  383  U.S.  1, 
17-18  (1966),  requires  that  to  make  out 
a  case  of  obviousness,  one  must:  (1) 
determine  the  scope  and  contents  of  the 
prior  art;  (2)  ascertain  the  differences 
between  the  priot  art  and  the  claims  in 
issue;  (3)  determine  the  level  of  skill  in 
the  pertinent  art;  and  (4)  evaluate  any 
evidence  of  secondary  considerations. 

•E.g.,  Bell.  991  F.2d  at  783-84.  26  USPQ2d 
at  1531;  Rijckaert.  9  F.3d  at  1532,  28  USPQ2d 
at  1956;  Oetiker,  %77  F.2d  at  1445,  24 
USPQ2d  at  1444. 

«Id. 

'"E.g.,  In  re  Brouwer,  77  F.3d  422,  425,  37 
USPQ2d  1663, 1666  (Fed.  Cir.  1996)("[Tlhe 
mere  possibility  that  one  of  the  esters  or  the 
active  methylene  group-containing 
compounds  .  .  .  could  be  modified  or 
replaced  such  that  its  use  would  lead  to  the 
specific  sulfoalkylated  resin  recited  in  claim 
8  does  not  make  the  process  recited  in  claim 
8  obvious  "unless  the  prior  art  suggested  the 
desirability  of  [such  a]  modification"  or 
replacement.  "Kquoting  In  re  Gordon,  733 
F.2d  900,  902,  221  USPQ  1125, 1127  (Fed. 
Qr.  1984):  In  re  Vaeck,  947  F.2d  488, 493, 
20  USPQ2d  1438, 1442  (Fed.  Cir.  1991)("lAl 
proper  analysis  under  §  103  requires,  inter 
alia,  consideration  of .  .  .  whether  the  prior 
art  would  have  suggested  to  those  of  ordinary 
skill  in  the  art  that  they  should  make  the 
claimed  com(>osition  or  device,  or  carry  out 
the  claimed  process."). 

^1  The  prior  art  disclosure  may  be  express, 
implicit,  or  inherent.  Regardless  of  the  type 


of  disclosure,  the  prior  art  must  provide  some 
motivation  to  one  of  ordinary  skill  in  the  art 
to  make  the  claimed  invention  in  order  to 
supfHirt  a  conclusion  of  obviousness.  E.g., 
Vaeck,  947  F.2d  at  493,  20  USPQ2d  at  1442 
(A  proper  obviousness  analysis  requires 
consideration  of  "whether  the  prior  art 
would  also  have  revealed  that  in  so  making 
or  carrying  out  [the  claimed  invention),  those 
of  ordinary  skill  would  have  a  reasonable 
expectation  of  success.");  In  re  Dow  Chemical 
Co.,  837  F.2d  469,  473.  5  USPQ2d  1529, 1531 
(Fed.  Cir.  1988)("The  consistent  criterion  for 
determination  of  obviousness  is  whether  the 
prior  art  would  have  suggested  to  one  of 
ordinary  skill  in  the  art  that  this  process 
should  be  carried  out  and  would  have  a 
reasonable  likelihood  of  success,  viewed  in 
the  light  of  the  prior  art.");  Hodosh  v.  Block 
Drug  Co.,  786  F.2d  1136, 1143  n.5,  229  USPQ 
182, 187  n.5  (Fed.  Cir.  1986). 

'2  When  evidence  of  secondary 
considerations  such  as  unexpected  results  is 
initially  before  the  Office,  for  example  in  the 
specification,  that  evidence  should  be 
considered  in  deciding  whether  there  is  a 
prima  facie  case  of  obviousness.  The 
determination  as  to  whether  a  prima  facie 
case  exists  should  be  made  on  the  full  record 
before  the  Office  at  the  time  of  the 
determination. 

^3  Graham  v.  John  Deere,  383  U.S.  1,17, 
148  USPQ  459, 467  (1966).  Accord,  e.g..  In 
re  Paulsen,  30  F.3d  1475, 1482,  31  USPQ2d 
1671, 1676  (Fed.  Cir.  1994). 

'♦E.g.,  Panduit  Corp.  v.  Dennison  Mfg.  Co., 
810  F.2d  1561, 1568, 1  USPQ2d  1593, 1597 
(Fed.  Cir.  1987)("Before  answering  Graham's 
"content"  inquiry,  it  must  be  known  whether 
a  patent  or  publication  is  in  the  prior  art 
under  35  U.S.C  §102."). 

1S//J  re  Oetiker,  977  F.2d  1443, 1447,  24 
USPQ2d  1443, 1445  (Fed.  Cir.  1992).  Accord, 
e.g..  In  re  Qay.  966  F.2d  656, 658-59,  23 
USPQ2d  1058, 1060  (Fed.  Cir.  1992). 

i*In  Strotoflex,  Inc.  v.  Aeroquip  Corp.,  713 
F.2d  1530, 1537,  218  USPQ  871,  877  (Fed. 
Cir.  1983),  the  Court  noted  that  "the  questicm 
under  35  U.S.C.  §  103  is  not  whether  the 
differences  [between  the  claimed  invention 
and  the  prior  art]  would  have  been  obvious" 
but  "whether  the  claimed  invention  as  a 
whole  would  have  been  obvious."  (emphasis 
in  original). 

''See,  Byko  Manufacturing  Co.  v.  Nu-Star 
Inc.,  950  F.2d  714,  718.  21  USPQ2d  1053, 
1057  (Fed.  Cir.  1991)("The  importance  of 
resolving  the  level  of  ordinary  skill  in  the  art 
lies  in  the  necessity  of  maintaining 
objectivity  in  the  obviousness  inquiry."); 
Uniroyal  Inc.  v.  Budkin-Wiley  Corp..  837 
F.2d  1044. 1050.  5  USPQ2d  1434, 1438  (Fed. 
Cir.  1988)  (evidence  must  be  viewed  fix)m 
position  of  ordinary  skill,  not  of  an  expert). 

»«E.g.,  Ochiai.  71  F.3d  at  1569-70,  37 
USPQ2d  at  1131;  Deuel.  51  F.3d  at  1557,  34 
USPQ2d  at  1214  ("(A)  prima  facie  case  of 
unpatentability  requires  that  the  teachings  of 
the  prior  art  suggest  the  claimed  compounds 
to  a  person  of  ordinary  skill  in  the  art " 
(emphasis  in  original));  Jones,  958  F.2d  at 
351,  21  USPQ2d  at  1943-44  (Fed.  Cir.  1992); 
Dillon,  919  F.2d  at  692, 16  USPQ2d  at  1901; 
In  re  Lalu,  747  F.2d  703,  705,  223  USPQ 
1257, 1258  (Fed.  Cir.  1984)("The  prior  art 
must  provide  one  of  ordinary  skill  in  the  art 


the  motivation  to  make  the  proposed 
molecular  modifications  needed  to  arrive  at 
the  claimed  compound.").  See  also  In  re 
Kemps,  97  F.3d  1427, 1430,  40  USPQ2d 
1309. 1311  (Fed.  Cir.  1996)(discussing 
motivation  to  combine). 

'9 See,  e.g.,  Baird,  16  F.3d  at  383,  29 
USPQ2d  at  1552  (observing  that  "it  is  not  the 
mere  number  of  compounds  in  this  limited 
class  which  is  significant  here  but,  rather,  the 
total  circumstances  involved"). 

2'  See.  e.g.,  Deuel.  51  F.3d  at  1558-59,  34 
USPQ2d  at  1215  ("No  particular  one  of  these 
DNAs  can  be  obvious  unless  there  is 
something  in  the  prior  art  to  lead  to  the 
particular  DNA  and  indicate  that  it  should  be 
prepared.");  Baird,  16  F.3d  at  382-83,  29 
USPQ2d  at  1552;  Bell,  991  F.2d  at  784,  26 
USPQ2d  at  1531  ("Absent  anything  in  the 
cited  prior  art  suggesting  which  of  the  lO^* 
possible  sequences  suggested  by 
Rinderknecht  corresponds  to  the  IGF  gene, 
the  PTO  has  not  met  its  burden  of 
establishing  that  the  prior  art  would  have 
suggested  the  claimed  sequences."). 

22 /n  re  Petering.  301  F.2d  676,  681, 133 
USPQ  275,  280  (CCPA  1962)(emphasis  in 
original).  More  specifically,  the  court  in 
Petering  stated: 

"A  simple  calculation  will  show  that, 
excluding  isomerism  within  certain  of  the  R 
groups,  the  limited  class  we  find  in  Karrer 
contains  only  20  compounds.  However,  we 
wish  to  point  out  that  it  is  not  the  mere 
number  of  compounds  in  this  limited  class 
which  is  significant  here  but,  rather,  the  total 
circumstances  involved,  including  such 
factors  as  the  limited  number  of  variations  for 
R,  only  two  alternatives  for  Y  and  Z,  no 
alternatives  for  the  other  ring  positions,  and 
a  large  unchanging  parent  structiu^I  nucleus. 
With  these  circumstances  in  mind,  it  is  our 
opinion  that  Karrer  has  described  to  those 
with  ordinary  skill  in  this  art  each  of  the 
various  permutations  here  involved  as  fully 
as  if  he  had  drawn  each  structural  formula 
or  had  written  each  name." 

Id.  (emphasis  in  original). 

Accord  In  re  Schaumann.  572  F.2d  312, 
316, 197  USPQ  5,  9  (CCPA  1978)(prior  art 
genus  encompassing  claimed  species  which 
disclosed  preference  for  lower  alkyl 
secondary  amines  and  properties  possessed 
by  the  claimed  compound  constituted 
description  of  claimed  compound  for 
purposes  of  35  U.S.C.  §  102(b)).  C.f.,  In  re 
Ruschig.  343  F.2d  965.  974. 145  USPQ  274. 
282  (CCPA  1965)(Rejection  of  claimed 
comp>ound  in  light  of  prior  art  genus  based 
on  Petering  is  not  appropriate  where  the 
prior  art  does  not  disclose  a  small 
recognizable  class  of  compounds  with 
common  properties.). 

23  An  express  teaching  may  be  based  on  a 
statement  in  the  prior  art  reference  such  as 
an  art  recognized  equivalence.  For  example, 
see  MercJt  &  Co.  v.  Biocraft  Labs..  874  F.2d 
804,  807, 10  USPQ2d  1843,  1846  (Fed.  Cir. 
1989)  (holding  claims  directed  to  diuretic 
compositions  comprising  a  specific  mixture 
of  amiloride  and  hydrochlorothiazide  were 
obvious  over  a  prior  art  reference  expressly 
teaching  that  amiloride  was  a 
pyrazinoylguanidine  which  could  be  co- 
administered with  potassium  excreting 


diuretic  agents,  including 
hydrochlorothiazide  which  was  a  named 
example,  to  produce  a  diuretic  with  desirable 
sodium  and  potassium  eliminating 
properties).  See  also.  In  re  Kemps,  97  F.3d 
1427.  1430.  40  USPQ2d  1309.  1312  (Fed.  Cir. 
1996)(holding  there  is  sufficient  motivation 
to  combine  teachings  of  prior  art  to  achieve 
claimed  invention  where  one  reference 
specifically  refers  to  the  other). 

"  E.g.,  Dillon,  919  F.2d  at  696. 16  USPQ2d 
at  1904.  See  also  Deuel.  51  F.3d  at  1558,  34 
USPQ2d  at  1214  ("Structural  relationships 
may  provide  the  requisite  motivation  or 
suggestion  to  modify  known  compounds  to 
obtain  new  compounds.  For  example,  a  prior  . 
art  compound  may  suggest  its  homologs 
because  homologs  often  have  similar 
properties  and  therefore  chemists  of  ordinary 
skill  would  ordinarily  contemplate  making 
them  to  try  to  obtain  compounds  with 
improved  properties."). 

25  E.g.,  Dillon.  919  F.2d  at  693, 16  USPQ2d 
at  1901. 

26  See  id. 

27  E.g..  In  re  Jones,  958  F.2d  347.  350,  21 
USPQ2d  1941, 1943  (Fed.  Cir.  1992) 
(reversing  obviousness  rejection  of  novel 
dicamba  salt  with  acyclic  structure  over 
broad  prior  art  genus  encompassing  claimed 
salt,  where  disclosed  examples  of  genus  were 
dissimilar  in  structure,  lacking  an  ether 
linkage  or  being  cyclic):  In  re  Susi.  440  F.2d 
442,  445.  169  USPQ  423.  425  (CCPA 
197l)(the  difference  from  the  particularly 
preferred  subgenus  of  the  prior  art  was  a 
hydroxyl  group,  a  difference  conceded  by 
applicant  "to  be  of  little  importance."). 

In  the  area  of  biotechnology,  an 
exemplified  species  may  differ  from  a 
claimed  sp>ecies  by  a  conservative 
substitution  ("the  replacement  in  a  protein  of 
one  amino  acid  by  another,  chemically 
similar,  amino  acid  •  •  •  [which)  is 
generally  expected  to  lead  to  either  no 
change  or  only  a  small  change  in  the 
properties  of  the  protein."  Dictionary  of 
Biochemistry  and  Molecular  Biology  97  (John 
Wiley  ft  Sons,  2d  ed.  1989)).  The  effect  of  a 
conservative  substitution  on  protein  function 
depends  on  the  nature  of  the  substitution  and 
its  location  in  the  chain.  Although  at  some 
locations  a  conservative  substitution  may  be 
benign,  in  some  proteins  only  one  amino  acid 
is  allowed  at  a  given  position.  For  example, 
the  gain  or  loss  of  even  one  methyl  group  can 
destabilize  the  structure  if  blose  packing  is 
required  in  the  interior  of  domains.  James 
Darnell  et  al..  Molecular  Cell  Biology  51  (2d 
ed.  1990). 

2«  E.g.,  Dj7/on.  919  F.2d  at  696, 16  USPQ2d 
at  1904  (and  cases  cited  therein).  C.f.  Baird, 
16  F.3d  at  382-83,  29  USPQ2d  at  1552 
(disclosure  of  dissimilar  species  can  provide 
teaching  away). 

29  Baird,  16  F.3d  at  382-83.  29  USPQ2d  at 
1552  (reversing  obviousness  rejection  of 
species  in  view  of  large  size  of  genus  and 
disclosed  "optimum"  species  which  differed 
greatly  from  and  were  more  complex  than  the 
claimed  species);  Jones,  958  F.2d  at  350.  21 
USPQ2d  at  1943  (reversing  obviousness 
rejection  of  novel  dicamba  salt  with  acyclic 
structure  over  broad  prior  art  genus 
encompassing  claimed  salt,  where  disclosed 
examples  of  genus  were  dissimilar  in 


structure,  lacking  an  ether  linkage  or  being 
cyclic). 

»  Boird,  16  F.3d  at  382.  29  USPQ2d  at 
1552.  See  also  Jones.  958  F.2d  at  350.  21 
USPQ2d  at  1943  (disclosed  salts  of  genus 
held  not  sufficiently  similar  in  structure  to 
render  claimed  species  prima  facie  obvious). 

"  For  example,  a  claimed  tetra-orthoester 
fuel  composition  was  held  to  be  obvious  in 
light  of  a  prior  art  tri-orthoester  fuel 
composition  based  on  their  structural  and 
chemical  similarity  and  similar  use  as  fuel 
additives.  Dillon.  919  F.2d  at  692-93. 16 
USPQ2d  at  1900-02. 

Likewise,  claims  to  amitriptyline  used  as 
an  antidepressant  were  held  obvious  in  light 
of  the  structural  similarity  to  imipramine.  a 
known  antidepressant  prior  art  compound, 
where  both  compounds  were  tricyclic 
dibenzo  compounds  and  differed  structurally 
only  in  the  replacement  of  the  unsaturated 
carbon  atom  in  the  center  ring  of 
amitriptyline  with  a  nitrogen  atom  in 
imipramine.  In  re  Merck  &■  Co..  800  F.2d 
1091,  1096-97,  231  USPQ  375,  378-79  (Fed. 
Cir.  1986). 

Other  structural  similarities  have  been 
found  'to  support  a  prima  facie  case  of 
obviousness.  E.g..  In  re  May,  574  F.2d  1082, 
1093-95, 197  USPQ  601,  610-11  (CCPA 
1978)  (stereoisomers);  In  re  Wilder.  563  F.2d 
457,  460, 195  USPQ  426,  429  (CCPA 
1977)(adjacent  homologs  and  structural 
isomers);  In  re  Hoch,  428  F.2d  1341, 1344, 
166  USPQ  406, 409  (CCPA  1970)(acid  and 
ethyl  ester);  In  re  Druey.  319  F.2d  237,  240, 
138  USPQ  39,  41  (CCPA  1963)(omission  of 
methyl  group  from  pyrazole  ring). 

"  Dillon,  919  F.2d  at  697, 16  USPQ2d  at 
1905:  In  re  Stemniski.  444  F.2d  581,  586, 170 
USPQ  343,  348  (CCPA  1971). 

^  In  re  Albrecht,  514  F.2d  1389, 1392, 
1395-96, 185  USPQ  585,  587,  590  (CCPA 
1975)(The  prior  art  compound  so  irritated  the 
skin  that  it  could  not  be  regarded  as  useful 
for  the  disclosed  anesthetic  purpose,  and 
therefore  a  person  skilled  in  the  art  would 
not  have  been  motivated  to  make  related 
compounds.):  Stemniski,  444  F.2d  at  586, 170 
USPQ  at  348  (close  structural  similarity  alone 
is  not  sufficient  to  create  a  prima  facie  case 
of  obviousness  when  the  reference 
compounds  lack  utility,  and  thus  there  is  no 
motivation  to  make  related  compounds.). 

"  Dillon,  919  F.2d  at  697, 16  USPQ2d.at 
1904-05  (and  cases  cited  therein). 

^  E.g..  id. 

"  Id.  at  692, 16  USPQ2d  at  1900-01. 

»•  Dillon,  919  F.2d  at  693,  696. 16  USPQ2d 
at  1901, 1904.  See  also  In  re  Grabiak.  769 
F.2d  729,  731.  226  USPQ  870,  871  (Fed.  Cir. 
1985)("When  chemical  compounds  have 
'very  close'  structural  similarities  and  similar 
utilities,  without  more  a  prima  facie  case 
maybe  made."). 

»  Dillon,  919  F.2d  at  697-98, 16  USPQ2d 
at  1905;  In  re  Wilder,  563  F.2d  457,  461, 195 
USPQ  426, 430  (CCPA  1977);  In  re  Linter.  458 
F.2d  1013, 1016, 173  USPQ  560,  562  (CCPA 
1972). 

•w  See,  e.g.,  Dillon,  919  F.2d  at  692-97, 16 
USPQ2d  at  1901-05;  In  re  Grabiak,  769  F.2d 
729,  732-33,  226  USPQ  870.  872  (Fed.  Cir. 
1985). 

*'  See  e.g..In  re  May,  574  F.2d  1082, 1094, 
197  USPQ  601,  611  (CCPA  197B)[prima  facie 
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obviousness  of  claimed  analgesic  compound 
based  on  structurally  similar  prior  art  isomer 
was  rebutted  with  evidence  demonstrating 
that  analgesia  and  addiction  properties  could 
not  be  reliably  predicted  on  the  basis  of 
chemicalstructure);  In  re  Schechter,  205  F.2d 
185. 191,  98  USPQ  144. 150  (CCPA 
1953)(unpredictability  in  the  insecticide 
field,  with  homologs.  isomers  and  analogs  of 
known  effective  insecticides  having  proven 
ineffective  as  insecticides,  was  considered  as 
a  factor  weighing  against  a  conclusion  of 
obviousness  of  the  claimed  compounds). 

«  See.  e.g..  In  re  O'FaneU.  853  F.2d  894, 
903.  7  USPQ2d  1673. 1681  (Fed.  Cir.  1988). 

« In  re  Bell,  991  F.2d  781.  784.  26  USPQ2d 
1529, 1531  (Fed.  Cir.  1993);  InreKuIling.  897 
F.2d  1147,  1149. 14  USPQ2d  1056. 1057 
(Fed.  Cir.  1990). 

**Ku!ling,  897  F.2d  at  1149. 14  USPQ2d  at 
1058;  Panduit  Corp.  v.  Dennison  Mfg.  Co., 
810  F.2d  1561. 1579  n.42. 1  USPQ2d  1593. 
1606  n.42  (Fed.  Qr.  1987). 

«»  E.g..  Dillon,  919  F.2d  at  692. 16  USPQ2d 
at  1901. 

«*  In  re  Soni,  54  F.3d  746.  750.  34  USPQ2d 
1684. 1687  (Fed.  Cir.  1995). 

«  In  re  Chu.  66  F.3d  292.  299.  36  USPQ2d 
1089. 1094-95  (Fed.  Cir.  1995). 

«  E.g..  Soni.  54  F.3d  at  750.  34  USPQ2d 
at  1687;  In  re  Piasecki.  745  F.2d  1468. 1474. 
223  USPQ  785.  789-90  (Fed.  Cir.  1984). 

*•  E.g..  In  re  Huang,  100  F.3d  135. 139-40. 
40  USPQ2d  1685.  1689  (Fed.  Cir.  1996);  In 
re  De  Blauwe,  736  F.2d  699.  705.  222  USPQ 
191. 196  (Fed.  Cir.  1984). 

»o  E.g..  In  re  Soni.  54  F.3d  746.  750.  34 
USPQ2d  1684. 1687  (Fed.  Cir.  1995)  (error 
not  to  consider  evidence  presented  in  the 
specification).  C.f..  In  re  Alton,  76  F.3d  1168. 
37  USPQ2d  1578  (Fed.  Cir.  1996)(error  not  to 
consider  factual  evidence  submitted  to 
counter  a  section  112  rejection);  In  re  Beattie, 
974  F.2d  1309. 1313,  24  USPQ2d  1040.  1042- 
43  (Fed.  Cir.  1992)(Office  personnel  should 
consider  declarations  from  those  skilled  in 
the  art  praising  the  claimed  invention  and 
opining  that  the  art  teaches  away  from  the 
invention.);  Piasecki.  745  F.2d  at  1472.  223 
USPQ  at  788  ("(Rebuttal  evidence!  may  relate 
to  any  of  the  Graham  factors  including  the 
so-called  secondary  considerations."). 

*'  Graham  v.  John  Deere  Co..  383  U.S.  at 
17, 148  USPQ  at  467.  See  also.  e.g..  In  re 
Piasecki,  745  F.2d  1468. 1473.  223  USPQ 
785.  788  (Fed.  Cir.  1984)  (commercial 
success). 

*'  Rebuttal  evidence  may  consist  of  a 
showing  that  the  claimed  compound 
possesses  unexpected  properties.  Dillon,  919 
F.2d  at  692-93. 16  USPQ2d  at  1901.  A 
showing  of  unexpected  results  must  be  based 
on  evidence,  not  argument  or  speculation.  In 
re  Mayne.  104  F.3d  1339, 1343-44,  41 
USPQ2d  1451, 1455-56  (Fed.  Cir. 
1997](conclusory  statements  that  claimed 
compound  possesses  unusually  low  immune 
response  or  unexpected  biological  activity 
that  is  unsupported  by  comparative  data  held 
insufficient  to  overcome  prima  facie  case  of 
obviousness). 

"  E.g.,  In  re  CPAC,  57  F.3d  1573, 1580,  35 
USPQ2d  1116, 1121  (Fed.  Cir.  1995): 
Hybritech  Inc.  v.  Monoclonal  Antibodies,  802 
F.2d  1367, 1380.  231  USPQ  81.  90  (Fed.  Cir. 
1986).  cert,  denied.  480  U.S.  947  (1987). 


5*  E.g..  In  re  Oelrich,  579  F.2d  86.  91-92. 
198  USPQ  210.  214  (CCPA  1978)  (Expert 
opinions  regarding  the  level  of  skill  in  the  art 
were  probative  of  the  nonobviousness  of  the 
claimed  invention.);  Piasecki,  745  F.2d  at 
1471, 1473-74.  223  USPQ  at  790  (Evidence 
of  non-technological  nature  is  pertinent  to 
the  conclusion  of  obviousness.  The 
declarations  of  those  skilled  in  the  art 
regarding  the  need  for  the  invention  and  its 
reception  by  the  art  were  improperly 
discounted  by  the  Board);  Beattie,  974  F.2d 
at  1313.  24  USPQ2d  at  1042-43  (Seven 
declarations  provided  by  music  teachers 
opining  that  the  art  teaches  away  from  the 
/  claimed  invention  must  be  considered,  but 
were  not  probative  because  they  did  not 
contain  facts  and  did  not  deal  with  the 
specific  prior  art  that  was  the  subject  of  the 
rejection.). 

"  A  conclusion  of  obviousness  requires 
that  the  reference(s)  relied  upon  be  enabling 
in  that  it  put  the  public  in  possession  of  the 
claimed  invention.  The  court  in  In  re 
Hoeksema,  399  F.2d  269.  274. 158  USPQ  596. 
601  (CCPA  1968).  stated: 

"Thus,  upon  careful  reconsideration  it  is 
our  view  that  if  the  prior  art  of  record  fails 
to  disclose  or  render  obvious  a  method  for 
making  a  claimed  compound,  at  the  time  the 
invention  was  made,  it  may  not  be  legally 
concluded  that  the  compound  itself  is  in  the 
possession  of  the  public,  [footnote  omitted.) 
In  this  context,  we  say  that  the  absence  of  a 
known  or  obvious  process  for  making  the 
claimed  compounds  overcomes  a 
presumption  that  the  compounds  are 
obvious,  based  on  close  relationships 
between  their  structures  and  those  of  prior 
art  compounds." 

The  Hoeksema  court  further  noted  that 
once  a  prima  facie  case  of  obviousness  is 
made  by  the  PTO  through  citation  of 
references,  the  burden  is  on  the  applicant  to 
produce  contrary  evidence  establishing  that 
the  reference  being  relied  on  would  not 
enable  a  skilled  artisan  to  produce  the 
different  compounds  claimed.  Id.  at  274-75. 
158  USPQ  at  601.  See  also  Ashland  Oil,  Inc. 
v.  Delta  Resins  &■  Refractories,  Inc.,  776  F.2d 
281.  295.  297.  227  USPQ  657.  666.  667  (Fed. 
Cir.  1985)  (citing  Hoeksema  for  the 
proposition  above);  In  re  Grose,  592  F.2d 
1161.  1168.  201  USPQ  57.  63-64  (CCPA 
1979)  ("One  of  the  assumptions  underlying  a 
prima  facie  obviousness  rejection  based  upon 
a  structural  relationship  between 
compounds,  such  as  adjacent  homologs,  is 
that  a  method  disclosed  for  producing  one 
would  provide  those  skilled  in  the  art  with 
a  method  for  producing  the  other.  •  •  • 
Failure  of  the  prior  art  to  disclose  or  render 
obvious  a  method  for  making  any 
composition  of  matter,  whether  a  compound 
or  a  mixture  of  com(>ounds  like  a  zeolite, 
precludes  a  conclusion  that  the  composition 
would  have  been  obvious.") 

**  Id.  See  also  In  re  Alton,  76  F.3d  1168. 
1174-75.  37  USPQ2d  1578. 1582-83 (Fed. 
Cir.  1996). 

5'  The  Federal  Circuit  has  acknowledged 
that  applicant  bears  the  burden  of 
establishing  nexus,  stating: 

"In  the  ex  parte  process  of  examining  a 
patent  application,  however,  the  PTO  lacks 
the  means  or  resources  to  gather  evidence 


which  supports  or  refutes  the  applicant's 
assertion  that  the  sales  constitute  commercial 
success.  C.f  Ex  parte  Remark,  15  USPQ2d 
1498. 1503  ([BPAI]  1990)(evidentiary  routine 
of  shifting  burdens  in  civil  proceedings 
inappropriate  in  ex  parte  prosecution 
proceedings  because  examiner  has  n'o 
available  means  for  adducing  evidence). 
Consequently,  the  PTO  must  rely  upon  the 
applicant  to  provide  hard  evidence  of 

commercial  success."  

/n  re  Huong.  100  F.3d  135. 139-40,  40 
USPQ2d  1685. 1689  (Fed.  Cir.  1996).  See  also 
GPAC,  57  F.3d  at  1580.  35  USPQ2d  at  1121; 
In  re  Paulsen.  30  F.3d  1475. 1482.  31 
USPQ2d  1671. 1676  (Fed.  Cir.  1994). 

5»  E.g..  Paulsen.  30  F.3d  at  1482.  31 
USPQ2d  at  1676.  (Evidence  of  commercial 
success  of  articles  not  covered  by  the  claims 
subject  to  the  35  U.S.C.  §  103  rejection  was 
not  probative  of  nonobviousness). 

59  E.g.,  In  re  Kulling.  897  F.2d  1147, 1149, 
14  USPQ2d  1056, 1058  (Fed.  Cir.  1990);  In 
re  Grasselli.  713  F.2d  731.  743.  218  USPQ 
769.  777  (Fed.  Cir.  1983).  In  re  Soni.  54  F.3d 
746,  34  USPQ2d  1684  (Fed.  Cir.  1995)  does 
not  change  this  analysis.  In  Soni,  the  Court 
declined  to  consider  the  Office's  argument 
that  the  evidence  of  non-obviousness  was  not 
commensurate  in  scope  with  the  claim 
because  it  had  not  been  raised  by  the 
Examiner.  54  F.3d  at  751.  34  USPQ2d  at 
1688. 

When  considering  whether  proffered 
evidence  is  commensurate  in  scope  with  the 
claimed  invention.  Office  personnel  should 
not  require  the  applicant  to  show  unexpected 
results  over  the  entire  range  of  properties 
possessed  by  a  chemical  compound  or 
comptosition. 

E.g..  In  re  Chupp.  816  F.2d  643.  646.  2 
USPQ2d  1437. 1439  (Fed.  Cir.  1987). 
Evidence  that  the  compound  or  composition 
possesses  superior  and  unexpected 
properties  in  one  of  a  spectrum  of  common 
properties  can  be  sufficient  to  rebut  a  prima 
facie  case  of  obviousness.  Id. 

For  example,  a  showing  of  unexpected 
results  for  a  single  member  of  a  claimed 
subgenus,  or  a  neirrow  portion  of  a  claimed 
range  would  be  sufficient  to  rebut  a  prima 
facie  case  of  obviousness  if  a  skilled  artisan 
"could  ascertain  a  trend  in  the  exemplified 
data  that  would  allow  him  to  reasonably 
extend  the  probative  value  thereof."  In  re 
Clemens.  622  F.2d  1029.  1036.  206  USPQ 
289.  296  (CCPA  1980)  (Evidence  of  the 
unobviousness  of  a  broad  range  can  be 
proven  by  a  narrower  range  when  one  skilled 
in  the  art  could  ascertain  a  trend  that  would 
allow  him  to  reasonably  extend  the  probative 
value  thereof.).  But  see.  Grasselli,  713  F.2d  at 
743.  218  USPQ  at  778  (evidence  of  superior 
properties  for  sodium  containing 
composition  insufficient  to  establish  the  non- 
obviousness of  broad  claims  for  a  catalyst 
with  "an  alkali  metal"  where  it  was  well 
known  in  the  catalyst  art  that  different  alkali 
metals  were  not  interchangeable  and 
applicant  had  shown  unexpected  results  only 
for  sodium  containing  materials);  In  re 
Greenfield,  571  F.2d  1185, 1189, 197  USPQ 
227,  230  (CCPA  1978)(evidence  of  superior 
properties  in  one  species  insufficient  to 
establish  the  nonobviousness  of  a  subgenus 
containing  hundreds  of  compounds):  In  re 


Lindner,  457  F.2d  506,  508, 173  USPQ  356, 
358  (CCPA  1972)(one  test  not  sufficient 
where  there  was  no  adequate  basis  for 
concluding  the  other  claimed  compounds 
would  behave  the  same  way). 

«•  E.g..  Chupp,  816  F.2d  at  646.  2  USPQ2d 
at  1439:  Clemens,  622  F.2d  at  1036,  206 
USPQ  at  296. 

"  Usually,  a  showing  of  unexpected 
results  is  sufficient  to  overcome  a  prima  facie 
case  of  obviousness.  See,  e.g..  In  re  Albrecht, 
514  F.2d  1389, 1396. 185  USPQ  585.  590 
(CCPA  1975).  However,  where  the  claims  are 
not  limited  to  a  particular  use,  and  where  the 
prior  art  provi.des  other  motivation  to  select 
a  particular  species  or  subgenus,  a  showing 
of  a  new  use  may  not  be  sufficient  to  confer 
patentability.  See  Dillon,  919  F.2d  at  692, 16 
USPQ2d  at  1900-01. 

«^  Piasecki.  745  F.2d  at  1473.  223  USPQ 
at  788. 

6s  E.g.,  Piasecki.  745  F.2d  at  1472-73.  223 
USPQ  at  788;  In  re  Eli  Ully  6-  Co.,  902  F.2d 
943.  945. 14  USPQ2d  1741, 1743  (Fed.  Cir. 
1990). 

6*  E.g..  Piasecki,  745  F.2d  at  1472.  223 
USPQ  at  788;  Eli  Ully,  902  F.2d  at  945. 14 
USPQ2d  at  1743. 

"  Dillon.  919  F.2d  at  693, 16  USPQ2d  at 
1901;  In  re  Mills,  916  F.2d  680,  683, 16 
USPQ2d  1430. 1433  (Fed.  Cir.  1990). 

Dated:  August  26. 1998. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
|FR  Doc.  98-23681  Filed  9-2-98;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange: 
Proposed  Amendments  to  the  Cash 
Settlement  Provisions  of  the  CME 
Russian  Ruble  Futures  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of 

proposed  amendments  to  the  terms  and 

conditions  of  commodity  futures 

contract. 

summary:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
submitted  proposed  amendments 
related  to  the  cash  settlement  provisions 
of  its  Russian  Ruble  futures  contract.  If 
the  Moscow  Interbank  Currency 
Exchange  (MICEX)  did  not  determine 
and/or  disseminate  a  rubles  per  dollar 
spot  exchange  rate  on  the  last  day  of 
trading,  then,  under  the  proposal,  the 
CME  would  set  the  cash  settlement 
price  based  on  the  results  of  its  survey 
of  Russian  ruble-US  dollar  interbank 
market  participants  used  to  determine 
the  ruble/dollar  exchange  rate  on  that 
day.  The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 


authority  delegated  by  Commission 
Regulation  140.96.  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purpose  of  the 
Commodity  Exchange  Act. 
DATES:  Comments  must  be  received  on 
or  before  September  8, 1998. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street.  NW 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  shoiild  be 
made  to  the  amendments  to  the  CME 
Russian  Ruble  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Thomas  Leahy  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW,  Washington. 
20581,  telephone  (202)  418-5278. 
Facsimile  number:  (202)  418-5527. 
Electronic  mail:  tleahy@cftc.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
current  rules  for  the  CME  ruble  futures 
contract,  the  cash  settlement  price  is  the 
reciprocal  of  the  spot  rate  of  Russian 
rubles  per  US  dollar  determined  by  the 
Moscow  Interbank  Currency  Exchange 
on  the  last  day  of  trading.  In  the  event 
that  MICEX  does  not  determine  and/or 
disseminate  that  spot  exchange  rate, 
CME  rules  provide  for  the  declaration  of 
an  emergency  pursuant  to  existing 
Exchange  rule  3025.). 

To  preclude  an  emergency 
declaration,  the  Exchange  proposes  to 
adopt  in  its  rules,  backup  procedures 
that  would  be  used  if  the  MI(^X  does 
not  determine  and/or  disseminate  the 
spot  rate  of  Russian  rubles  per  US  dollar 
on  the  last  trading  day  of  the  subject 
contract.  The  backup  cash  settlement 
price  would  be  based  on  the  exchange 
rate  derived  from  the  CME's  daily 
survey  of  banks.  The  daily  CME  survey 
was  initiated  on  August  28, 1998. 

The  daily  CME  survey  is  conducted  as 
follows.  The  CME  surveys  eight 
reference  institutions  from  a  list  of  at 
least  twelve  institutions  that  are  active 
participants  in  the  market  for  spot  and/ 
or  non-deliverable  forward  markets.  At 
11:00  a.m.  (Moscow  time),  each 
randomly  selected  participant  is  asked 
for  its  perception  of  the  prevailing  bid 
and  offer  for  a  typically  sized  Russian 
ruble  per  US  dollar  spot  transaction  in 
the  Moscow  marketplace.  The  midpoint 
of  each  bid/offer  pair  is  determined,  and 


the  highest  two  and  the  lowest  two 
midpoints  are  eliminated.  The 
remaining  four  midpoints  are  averaged 
and  the  reciprocal  of  that  average  is  the 
daily  rate,  which  could  be  used  as  the 
final  settlement  price,  as  noted  above. 

If  the  CME  is  unable  to  obtain  eight 
responses,  but  is  able  to  obtain  at  least 
five  responses,  then  the  CME 
determines  the  midpoints  of  each  bid/ 
offer  pair  and  eliminates  the  highest  and 
the  lowest  midpoint  and  average  the 
remaining  midpoints.  The  daily  rate, 
that  may  be  the  final  settlement  price, 
is  the  reciprocal  of  that  average.  If  fewer 
than  five  responses  are  received,  then 
the  CME  would  invoke  its  emergency 
provisions. 

The  CME  proposes  to  implement  the 
changes  to  the  proposed  amendments  to 
the  cash  settlement  provisions 
immediately  upon  Commission 
approval  for  application  to  all  existing 
and  new^ly  listed  contracts.  The  first 
contract  month  to  which  the 
amendments  could  apply  is  the 
September  1998  contract  which  expires 
on  September  15, 1998. 

The  Division  requests  comment  on 
the  proposed  changes  and 
implementation  plan.  The  comment 
period  is  abbreviated  in  view  of  the 
short  time  period  remaining  to  the 
expiration  date  of  the  September 
contract  and  in  view  of  the  recent 
suspension  by  MICEX  of  its  daily  fixing 
of  the  rubles  per  dollar  exchange  rate. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  St.,  NW, 
Washington.  D.C.  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5097. 

Other  materials  submitted  by  the  CME 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  C.F.R.  Part 
145  (1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  C.F.R.  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI.  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  C.F.R.  145.7  and 
145.8. 

Any  person  interested  in  submitting" 
written  data,  views,  or  arguments  on  the 
proposed  amendments,  or  with  respect 
to  other  materials  submitted  by  the 
CME,  should  send  such  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 


47008 


Federal  Register / Vol.  63,  No.  171 /Thursday,  September  3,  1998 /Notices 


Lafayette  Centre,  1155  21st  St.,  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  September  1, 
1998. 

Steven  Manaster, 
Director. 
[FR  Doc.  98-23937  Filed  9-2-98;  8:45  ami 

BILUNQ  CODE  tSSI-OI-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Defense  Finance  and 
Accounting  Service. 
action:  Notice. 

summary:  hi  comphance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Defense 
Finance  and  Accounting  Service 
announces  the  proposed  pubUc 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
'  the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  November  2, 
1998. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Defense  Finance  eind  Accounting 
Service— Denver  Center.  (FYCT)  ATTN: 
Ms.  Vicki  Holifield,  6760  East  Irvington 
Place,  Denver,  CO  80279-3000. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Ms.  Vicki  Holifield,  303-676-4743. 

Title,  Associated  Form,  and  OMB 
Number:  Waiver/Remission  of 
bidebtedness  Application. 

Needs  and  uses:  Used  by  current  or 
former  DoD  civilian  employees  or 
military  members  to  request  waiver  or 
remission  of  an  indebtedness  owed  to 


the  Department  of  Defense.  Under  5 
U.S.C.  5584, 10  U.S.C.  2774,  and  32 
U.S.C.  716,  certain  debts  arising  out  of 
erroneous  payments  may  be  waived. 
Under  10  U.S.C.  4837,  10  U.S.C.  6161, 
and  10  U.S.C.  9837,  certain  debts  may 
be  remitted.  Information  obtained 
through  this  form  is  used  in 
adjudicating  the  request  for  waiver  or 
remission.  Remissions  apply  only  to 
active  duty  military  members,  and  thus 
are  not  covered  under  the  Paperwork 
Reduction  Act  of  1995. 

Affected  Public:  Individuals. 

Annual  Burden  Hours:  23,000  hours. 

Number  of  Respondents:  11,500. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  2 
hours. 

Frequency:  On  occasion. 
SUPPLEMIENTARY  INFORMATION: 

Summary  of  Information  Collection 

The  referenced  United  States  Code 
sections  on  waivers  provide  for  an 
avenue  of  relief  for  individuals  who  owe 
debts  to  the  United  States  which 
resulted  fi-om  erroneous  payments. 
Criteria  for  waiver  of  a  debt  includes  a 
determination  that  there  is  no  indication 
of  fraud,  misrepresentation,  fault,  or 
lack  of  good  faith  on  the  part  of  the 
individual  owing  the  debt  or  any  other 
person  interested  in  obtaining  a  waiver. 
Information  obtained  through  the 
proposed  collection  is  needed  in  order 
to  adjudicate  the  waiver  request  under 
the  law. 

Dated:  August  28, 1998. 
C^tricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  98-23701  Filed  9-2-98;  8:45  am] 
BILUNG  CODE  S000-04-M 


DATES:  Thursday,  September  24, 1998;  2 
p.m.  until  4  p.m.;  Friday,  September  25, 
1998;  9  a.m.  until  12  p.m.  Time:  The 
HRDAP  sessions  will  be  closed  to  the 
public  due  to  the  necessity  to  hear 
classified  and  sensitive  reports  in 
accordance  with  5  U.S.C,  Sec  552b(c)(l) 
(1982). 

ADDRESSES:  The  Pentagon,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Carroll  Lee,  Room  1D760B,  Office  of  the 
Deputy  Assistant  Secretary  of  Defense 
(Security  and  Information  Operations), 
Office  of  the  Assistant  Secretary  of 
Defense  (Command,  Control, 
Communications  and  Intelligence),  6000 
Defense  Pentagon,  Washington,  DC 
20301-6000,  telephone  (703) 693-0368. 

Dated:  August  28, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  98-23702  Filed  9-2-98;  8:45  am) 

BH.UNG  CODE  5000  0<  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Historical  Records 
Declassification  Advisory  Panel 

agency:  Department  of  Defense, 
Historical  Advisory  Committee. 

action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Historical 
Records  Declassification  Advisory 
Panel.  The  purpose  of  this  meeting  is  to 
discuss  recommendations  to  the 
Department  of  Defense  on  topical  areas 
of  records  of  interest  that,  from  a 
historical  perspective,  would  be  of  the 
greatest  benefit  if  declassified.  This  is 
the  third  session  held  in  1998.  The  OSD 
Historian  will  chair  this  meeting. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Non-Foreign  Overseas  Per 
Diem  Rates 

agency:  DoD,  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
action:  Notice  of  revised  non-foreign 
overseas  per  diem  rates. 

summary:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  203.  This  bulletin  lists 
revisions  in  the  per  diem  rates 
prescribed  for  U.S.  Government 
employees  for  official  travel  in  Alaska, 
Hawaii,  Puerto  Rico,  the  Northern 
Mariana  Islands  and  Possessions  of  the 
United  States.  AEA  changes  announced 
in  Bulletin  Number  194  remain  in  effect. 
Bulletin  Number  203  is  being  published 
in  the  Federal  Register  to  assure  that 
travels  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  September  1, 1998. 
SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 
Per  Diem  Bulletin  Number  202. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
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notification  of  revisions  in  per  diem  more  information  or  questions  about  per    travel  office.  The  text  of  the  Bulletin 

rates  to  agencies  and  establishments  diem  rates,  please  contact  your  local  follows: 

outside  the  Department  of  Defense.  For 


■lUJNGCOOE  SOOO  0*  M 


47010 


Federal  Register / Vol.  63.  No.  171 /Thursday,  September  3,  1998 /Notices 


Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


LOCALITY 


MAXIMUM 
LODGING 
AMOUNT 
(A)    + 


M&IE 
RATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


EFFECTIVE 
DATE 


'ALASKA: 

ANCHORAGE 

[INCL  NAV  RES] 

05/01  -- 

09/30 

10/01  -- 

04/30 

BARROW 

BETHEL 

CORDOVA 

CRAIG 

05/01  -- 

08/31 

09/01  -- 

04/30 

DENALI  NATIONAL  PARK 

06/01  -- 

08/31 

09/01  -- 

05/31 

DILLINGHAM 

DUTCH  HARBOR -UNALASKA 

EARECKSON 

AIR  STATION 

EIELSON  AFB 

05/15  -- 

09/15 

09/16  -- 

05/14 

ELMENDORF 

AFB 

05/01  -- 

09/30 

10/01  -- 

04/30 

FAIRBANKS 

05/15  -- 

09/15 

09/16  -- 

05/14 

FT.  RICHARDSON 

05/01  -- 

09/30 

10/01  -- 

04/30 

FT.  WAINWRIGHT 

05/15  -- 

09/15 

09/16  -- 

05/14 

GLENNALLEN 

HEALY 

06/01  -- 

08/31 

09/01  -- 

05/31 

HOMER 

■• 

05/01  -- 

09/30 

10/01  -- 

04/30 

JUNEAU 

KENAI-SOLDOTMA 

04/01  -- 

09/30 

10/01  -- 

03/31 

151 

86 

110 

103 

85 

95 
79 

115 
90 
95 

110 
72 

121 
75 

151 
86 

121 
75 

151 
86 

121 
75 
86 

115 
90 

116 
87 
89 

109 
74 


62 
56 
70 
65 
62 

66 
64 

52 
50 
59 
69 
55 

60 
56 

62 
56 

60 
56 

62 
56 

60 
56 
53 

52 

SO 

66 
64 

72 

61 
59 


213 
142 
180 
168 
147 

161 
143 

167 

140 
154 
179 
127 

181 
131 

213 
142 

181 
131 

213 
142 

181 
131 
139 

167 
140 

182 
151 
161 

170 
133 


06/01/98 
03/01/98 
06/01/98 
03/01/98 
03/01/98 

05/01/97 
05/01/97 

03/01/98 
03/01/98 
08/01/98 
03/01/98 
03/01/98 

03/01/98 
03/01/98 

06/01/98 
03/01/98 

03/01/98 
03/01/98 

06/01/98 
03/01/98 

03/01/98 
03/01/98 
08/01/97 

03/01/98 
03/01/98 

03/01/98 
03/01/98 
03/01/98 

03/01/98 
03/01/98 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Conononwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civiliam  employees. 


MAXIMUM 

MAXIMUM 

LOCALITY 

LODGING 
AMOUNT 

M&IE 
RATE 

PER  DIEM 
RATE 

EFFECTIVE 
DATE 

(A)    * 

(B) 

«    (C) 

KENNICOTT 
KETCHIKAN 

149 

84 

233 

08/01/97 

05/01  --  09/30 
10/01  --  04/30 
KLAWOCK 

100 
85 

74 
73 

174 
158 

03/01/98 
03/01/98 

05/01  --  08/31 
09/01  --  04/30 
KODIAK 

95 
79 

66 
64 

161 
143 

05/01/97 
05/01/97 

04/16  --  09/30 
10/01  --  04/15 
KOTZEBUE 

98 
88 

69 
68 

167 
156 

03/01/98 
03/01/98 

05/16  --  09/15 
09/16  --  05/15 
KULIS  AGS 

101 
90 

81 
80 

182 

170 

04/01/97 
04/01/97 

05/01  --  09/30 
10/01  --  04/30 

MCCARTHY 

MURPHY  DOME 

151 

86 

149 

62 
56 
84 

213 
142 
233 

06/01/98 
03/01/98 
08/01/97 

05/15  --  09/15 
09/16  --  05/14 

121 
75 

60 
56 

181 
131 

03/01/98 
03/01/98 

NOME 

PETERSBURG 
SBHARD  ., 

83 
76 

63 
62 

146 
138 

03/01/98 
03/01/98 

05/01  --  09/15 

09/16  --  04/30 

SITKA-MT.  EDGECOMBE 

114 
78 

62 
59 

176 
137 

03/01/98 
03/01/98 

04/01  --  09/04 
09/05  —  03/31 
SKAGNAY 

101 
83 

60 
59 

161 
142 

03/01/98 
03/01/98 

05/01  --  09/30 
10/01  --  04/30 
SPRUCE  CAPE 

100 
85 

74 
73 

174 
158 

03/01/98 
03/01/98 

04/16  --  09/30 
10/01  —  04/15 

TANANA 

UMIAT 

VALDBZ 

98 
88 
83 

125 

69 

68 

63 

107 

167 
156 
146 
232 

03/01/98 
03/01/98 
03/01/98 
08/01/97 

05/15  --  09/15 
09/16  --  05/14 

105 
84 

65 
62 

170 
146 

03/01/98 
03/01/98 

NASILLA 
WRANGELL 

79 

72 

151 

03/01/98 

05/01  --  09/30 
10/01  --  04/30 

100 
85 

74 
73 

174 
158 

03/01/98 
03/01/98 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


LOCALITY 


MAXIMUM 
LODGING 
AMOUNT 
(A)    + 


M&IE 
RATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


EFFECTIVE 
DATE 


72 


&  MC  RES  CTR 
:  HILO 
:  OTHER 


[OTHER] 
AMERICAN  SAMOA: 

AMERICAN  SAMOA 
GUAM: 

GUAM  {INCL  ALL  MIL  INSTAL) 
HAWAII: 

CAMP  H  M  SMITH 

EASTPAC  NAVAL  COHP   TELE  AREA 

FT.  DERUSSEY 

FT.  SHAFTER 

HICKAM  AFB 

HONOLULU  NAVAL 

ISLE  OF  HAWAII 

ISLE  OF  HAWAII 

ISLE  OF  KAUAI 
05/01  --  11/30 
12/01  --  04/30 

ISLE  OF  KURE 

ISLE  OF  MAUI 

ISLE  OF  OAHU 

KANEOHE  BAY  MC  BASE 

KEKAHA  PACIFIC  MISSILE  RANGE  FAC 
05/01  --  11/30  lis 

12/01  --  04/30  136 

KILAUEA  MILITARY  CAMP  80 

LULUALEI  NAVAL  MAGAZINE         110 

MAS  BARBERS  POINT  110 

PEARL  HARBOR  [INCL  ALL  MILITARY] 

110 

SCHOFIELD  BARRACKS  110 

WHEELER  ARMY  AIRFIELD  110 

[OTHER]  79 

JOHNSTON  ATOLL: 

JOHNSTON  ATOLL        '  13 

MIDWAY  ISLANDS: 

MIDWAY  ISLANDS  [INCL  ALL  MIL]    60 
NORTHERN  MARIANA  ISLANDS: 

ROTA  _        105 

SAIPAN  170 

[OTHER]  61 


73 

150 

110 
110 
110 
110 
110 
110 
80 

ioo 

115 
136 
60 
112 
110 
110 


55 

53 

79 

61 
61 
61 
61 
61 
61 
52 
54 

62 
64 
41 
64 
61 
61 

62 
64 
52 
61 

61 

61 
61 
61 
62 


41 

71 
78 
53 


127 

126 

229 

171 
171 
171 
171 
171 
171 
132 
154 

177 
200 
101 
176 
171 
171 

177 
200 
132 
171 
171 

171 
171 
171 
141 

22 

101 

176 
248 
114 


03/01/98 

03/01/97 

05/01/98 

07/01/97 
07/01/97 
07/01/97 
07/01/97 
07/01/97 
07/01/97 
06/01/98 
06/01/98 

06/01/98 
06/01/98 
07/01/97 
06/01/98 
07/01/97 
07/01/97 

06/01/98 
06/01/98 
06/01/98 
07/01/97 
07/01/97 

07/01/97 
07/01/97 
07/01/97 
06/01/93 

07/01/97 

07/01/97 

05/01/97 
05/01/97 
05/01/97 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


LOCALITY 


PUERTO  RICO: 

BAYAMON 

04/16  --  11/14  117 

11/15  --  04/15  148 

CAROLINA 

04/16  --  11/14  117 

11/15  --  04/15  148 

FAJARDO  (INCL  CEIBA,  UJQOIUJO   &  HDMACAO] 

82 

FT.  BUCHANAN  (INCL  GSA  SVC  CTR,  GOA-niABO] 


MAXIMUM 

MAXIMUM 

LODGING 

MfclE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    ♦ 

(B) 

(C) 

04/16  --  11/14 

117 

11/15  --  04/15 

148 

LUIS  MUNOZ  MARIN  lAP  AGS 

04/16  --  11/14 

117 

11/15  --  04/15 

148 

MAYAGUEZ 

94 

PONCE 

101 

ROOSEVELT  ROADS  6  NAV  STA 

82 

SABANA  SECA  (INCL  ALL  MILITARY] 

04/16  --  11/14 

117 

11/15  --  04/15 

148 

SAN  JUAN  &  NAV  RES  STA 

04/16  --  11/14 

117 

11/lS  --  04/15 

148 

[OTHER] 

66 

VIRGIN  ISLANDS  (U.S.): 

ST.  CROIX 

04/15  --  12/14 

107 

12/15  --  04/14 

131 

ST.  JOHN 

04/15  --  12/14 

286 

12/15  --  04/14 

413 

ST.  THOMAS 

04/15  --  12/14 

171 

12/15  --  04/14 

285 

WAKE  ISLAND: 

HAKE  ISLAND 

60 

67 
70 

67 
70 

60 

67 
70 

67 
70 
60 
67 

60 

67 
70 

67 
70 
57 


75 
78 

89 

102 

75 
87 

32 


184 
218 

184 
218 

142 

184 
218 

184 
218 
154 
168 

142 

184 
218 

184 
218 
123 


182 
209 

375 
515 

246 
372 

92 


09/01/98 
09/01/98 

09/01/98 
09/01/98 

03/01/98 

09/01/98 
09/01/98 

09/01/98 
09/01/98 
06/01/98 
09/01/98 

03/01/98 

09/01/98 
09/01/98 

09/01/98 
09/01/98 
09/01/98 


08/01/98 
08/01/98 

08/01/98 
08/01/98 

08/01/98 
08/01/98 

09/01/98 


BYNUM,  Alternate  OSD  Federal  Register  Liaison  Officer, 
'Departnent  of  Defense 
August  28,  1998 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  Special  S&T  Review  at  Rome 
Meeting  in  support  of  the  HQ  USAF 
Scientific  Advisory  Board  will  meet  at 
AFRL/RL  in  Rome.  NY  on  October  16. 
1998,  from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings 
for  Fall  General  Board  Meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Barbara  A.  Carmichael, 
Alternate  Air  Force  Federal  Register  Liaison 
Officer. 
|FR  Doc.  98-23799  Filed  9-2-98;  8:45  am] 

BILLING  CODE  3910-01-P 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
September  9, 1998.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1:30 
p.m.  in  the  Banquet  Room  of  Arsenal  on 
the  Green  Restaurant,  30  Market  Street, 
New  Castle,  Delaware. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
10:30  a.m.  at  the  same  location  and  will 
include  a  status  report  on  Delaware's 
fisheries;  discussion  of  the 
Commission's  proposed  Watershed 
Planning  and  Assessment  Committee; 
and  proposals  concerning  a  non-tidal 
Delaware  River  nutrient  study  and 
development  of  dry  weather  TMDLs  for 
the  Christina  Subbasin. 

In  addition  to  the  subjects  listed 
below  which  are  scheduled  for  public 
hearing,  the  Commission  will  also 
address  the  following:  swearing  in  of 
Carol  R.  Collier  as  the  Commission's 
new  Executive  Director;  Minutes  of  the 
August  12, 1998  business  meeting; 
announcements;  General  Counsel's 
Report;  report  on  Basin  hydrologic 
conditions;  consideration  of  resolutions 
concerning  a  non-tidal  Delaware  River 
nutrient  study  and  development  of  dry 


weather  TMDLs  for  the  Christina 
Subbasin;  and  public  dialogue. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
Wt3,  Article  1 1  and/or  Section  3.8  of  the 
Compact: 

1.  Valley  Township  D-88-31  CP 
RENEWAL.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  4.5  million 
gallons  (mg)/30  days  of  water  to  the 
applicant's  distribution  system  from 
Well  Nos.  VI,  V2  and  V4.  Commission 
approval  on  October  26. 1988  was 
extended  to  ten  years  and  will  expire 
unless  renewed.  The  applicant  requests 
that  the  total  withdrawal  from  all  wells 
remain  limited  to  4.5  mg/30  days.  The 
project  is  located  in  Valley  Township, 
Chester  Coimty,  Permsylvania. 

2.  Cloister  Spring  Water  Company  D- 
97-4S.  A  project  to  increase  the 
withdrawal  of  water  from  an  existing 
spring  house  intake,  from  approximately 
100,000  gallons  per  day  (gpd)  to  300,000 
gpd.  The  intake  is  located  at  Spring  No. 
3,  one  of  several  headwater  springs  at 
the  Arrowhead  Springs  Farm  which  are 
tributary  to  Mill  Creek  in  the 
Tulpehocken  Creek  watershed.  The 
spring  house  is  located  just  southeast  of 
the  intersection  of  West  Bethany  and 
South  Fort  Zellers  Roads  in  Millcreek 
Township,  Lebanon  County, 
Pennsylvania.  The  withdrawal  will  be 
exported  via  tank  truck  and  will 
continue  to  serve  the  applicant's 
bottling  plant  located  in  the  City  of 
Lancaster,  Lancaster  County. 
Pennsylvania  in  the  Susquehanna  River 
Basin. 

3.  City  of  Trenton  D-98-9  CP.  An 
application  to  expand  the  applicant's 
service  area  for  both  water  supply  and 
sewerage  to  include  a  portion  of 
Hopewell  Township.  Mercer  County. 
New  Jersey.  The  applicant's  water 
distribution  system  serves  the  City  of 
Trenton  and  surroimding  areas  in 
Ewing,  Lawrence  and  Hamilton 
Townships.  Potable  water  will  be 
provided  to  the  project  service  area  from 
the  Delaware  River  via  the  applicant's 
existing  filtration  plant  located  near  the 
Calhoun  Street  Bridge.  Up  to  1.35 
million  gallons  per  day  of  sewerage 
capacity  will  be  provided  to  the  project 
areas  in  Hopewell  Township.  The 
wastewater  wrill  be  conveyed  to  the 
applicant's  existing  sewage  treatment 
plant  on  Lamberton  Road  in  the  City  of 
Trenton.  The  treated  wastewater  will 
continue  to  be  discharged  in  Water 
Quality  Zone  2  of  the  Delaware  River, 
approximately  2.5  miles  downstream  of 
the  applicant's  water  supply  intake. 
Both  the  applicant's  water  withdrawal 


and  discharge  facilities  have  sufficient 
capacity  to  meet  the  needs  of  the 
proposed  project. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  Thomas  L.  Brand  at  (609) 
883-9500  ext.  221  concerning  docket- 
related  questions.  Persons  wishing  to 
testify  at  this  hearing  are  requested  to 
register  with  the  Secretary  at  (609)  883- 
9500  ext.  203  prior  to  the  hearing. 

Dated:  August  25, 1998. 
Susan  M.  Weisman. 

Secretary. 

(PR  Doc.  98-23696  Filed  9-2-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Advisory  Committee  on  Student 
Financial  Assistance;  Meeting 

agency:  Advisory  Committee  on 

Student  Financial  Assistance. 

Education. 

action:  Notice  of  upcoming  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  partially  closed  meeting  of 
the  Advisory  Committee  on  Student 
Financial  Assistance.  This  notice  also 
describes  the  functions  of  the 
Committee.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public. 

DATES  AND  TIMES:  Monday.  September 
21. 1998.  beginning  at  8:30  a.m.  and 
ending  at  6  p.m..  but  closed  from 
approximately  4:30  p.m.  to  6  p.m.;  and 
Tuesday.  September  22. 1998.  beginning 
at  8:30  a.m.  and  ending  at 
approximately  2  p.m. 
ADDRESSES:  Embassy  Suites  Hotel,  the 
Diplomat/Consulate  Room.  1250  22nd 
Street.  NW.,  Washington.  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  Portals  Building. 
1280  Maryland  Avenue.  SW..  Suite  601, 
Washington.  DC  20202-7582,  (202)  708- 
7439. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  Section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Pub.  L.  100-50  (20  U.S.C.  1098).  The 
Advisory  Committee  is  established  to 
provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters. 


including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program,  and  assisting 
with  activities  related  to  reauthorization 
of  the  Higher  Education  Act  of  1965.  As 
a  result  of  the  passage  of  the  Higher 
Education  Amendments  of  1992.  the 
Congress  directed  the  Advisory 
Committee  to  assist  with  a  series  of 
special  assessments  and  conduct  an  in- 
depth  study  of  student  loan 
simplification.  The  Advisory  Committee 
fulfills  its  charge  by  conducting 
objective,  nonpartisan,  and  independent 
analyses  of  important  student  aid  issues. 
Also,  with  passage  of  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of 
1993,  Congress  assigned  the  Advisory 
Committee  the  major  task  of  evaluating 
the  Ford  Federal  EHrect  Loan  Program 
(FDLP)  and  the  Federal  Family 
Education  Loan  Program  (FFELP).  The  . 
Committee  was  directed  to  report  to  the 
Secretary  and  Congress  on  not  less  than 
an  annual  basis  on  the  operation  of  both 
programs  and  submit  a  final  report  by 
January  1, 1997.  The  Committee 
submitted  to  Congress  its  final 
recommendations  on  the  advisability  of 
fully  implementing  the  FDLP  on 
December  11. 1996.  hi  addition. 
Congress  invited  the  Committee  to 
submit  recommendations  pertaining  to 
the  1998  reauthorization  of  the  Higher 
Education  Act.  Specifically.  Congress  ' 
asked  the  Committee«to  identify 
proposals  to  improve  access  through 
delivery  and  identify  and  analyze  the 
impact  of  proposals  being  developed  by 
the  Department  of  Education  (ED)  and 
the  hi^er  education  community,  among 
others.  The  Committee  delivered  its 
reauthorization  recommendations  to 
Congress  on  May  1. 1997.  The 
Committee  will  continue  to  inform 
members  and  the  higher  education 
community  about  the  current  status  of 
congressional  and  other  legislative 
proposals  and  make  recommendations 
to  Congress  and  the  Secretary  of 
Education  regarding  the  impact  of  these 
proposals  on  student  aid  policy. 

The  proposed  agenda  includes:  (a) 
Discussion  sessions  on  reauthorization 
of  the  Higher  Education  Act  and  its 
impact  on  students,  institutions.  ED, 
and  all  other  participants  in  the  student 
aid  programs;  and  (b)  discussion 
sessions  addressing  the  Committee's 
agenda  for  fiscal  year  1999  and  other 
Committee  business  (e.g..  election  of 
officers,  etc.).  Space.is  limited  and  you 


are  encouraged  to  register  early  if  you 
plan  to  attend.  You  may  register  through 
hitemet  at  ADV_COMSFA@ED.gov  or 

Tracy_Deanna Iones@ED.gov.  Please 

include  your  name,  title,  affiliation, 
complete  address  (including  Internet 
and  e-mail^ — if  available),  and  telephone 
and  fax  numbers.  If  you  are  unable  to 
register  through  Internet,  you  may  mail 
or  fax  your  registration  information  to 
the  Advisory  Committee  staff  office  at 
(202)  401-3467.  Also,  you  may  contact 
the  Advisory  Committee  staff  at  (202) 
708-7439.  The  registration  deadline  is 
Tuesday,  September  15,  1998. 

The  Advisory  Committee  will  meet  in 
Washington,  DC  on  September  21. 1998. 
from  8:30  a.m.  until  approximately  6 
p.m..  and  on  September  22.  from  8:30 
a.m.  until  approximately  2  p.m.  The 
meeting  will  be  closed  to  the  public  on 
September  21.  from  approximately  4:30 
p.m.  to  6  p.m.  to  discuss  personnel 
matters.  The  ensuing  discussions  will 
relate  to  internal  personnel  rules  and 
practices  of  an  agency  and  vnll  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy  if  conducted  in  open  session. 
Such  matters  are  protected  by 
exemptions  (2)  and  (6)  Section  552(b)(c) 
ofTitle5U.S.C. 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  pubHc 
consistent  with  the  poHcy  of  Title  5 
U.S.C.  552(b)  will  be  available  to  the 
public  within  fourteen  days  after  the 
meeting. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance.  Portals  Building.  1280 
Maryland  Avenue,  SW.,  Suite  601, 
Washington,  DC  from  the  hours  of  9 
a.m.  to  5:30  p.m.,  weekdays,  except 
Federal  hoUdays. 

Dated:  August  28, 1998. 
Brian  K.  Fitzgerald, 

Staff  Director,  Advisory  Committee  on 

Student  Financial  Assistance. 

(PR  Doc.  98-23704  Filed  9-2-98;  8:45  am) 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  ER98--430a-000,  et  al.] 

Kansas  City  Power  &  Light  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  26, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Kansas  City  Power  &  Light  Company 

[Docket  No.  ER98-4303-000] 

Take  notice  that  on  August  21, 1998, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  ten  ^rvice 
Agreements  dated  August  7, 1998  by 
KCPL. 

KCPL  proposes  an  effective  date  of 
November  1, 1998.  This  Agreement 
provides  for  the  rates  and  charges  for 
Firm  Transmission  Service  by  KCPL  for 
wholesale  transactions. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888-A  in  Docket  No. 
OA97-636-000. 

Comment  date:  September  10. 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Allegheny  Power  Service 
Corporation  on  Behalf  of  Monongahela 
Power  Company,  the  Potomac  Edison 
Company,  and  West  Fenn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER98-4  304-000] 

Take  notice  that  on  August  21, 1998, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (collectively  Allegheny 
Power),  filed  Supplement  No.  35,  to  add 
Duke  Louis  Dreyfus  and  Sonat  Power 
Marketing  L.P.,  to  Allegheny  Power's 
Open  Access  Transmission  Service 
Tariff  which  has  been  submitted  for 
filing  with  the  Federal  Energy 
Regulatory  Commission. 

The  proposed  effective  date  under  the 
Service  Agreements  is  August  20. 1998. 

Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Northern  States  Power  Company 
(Minnesota  Company)  and  Northern 
States  Power  Company  (Wisconsin 
Company) 

(Docket  No.  ER98-4305-0001 

Take  notice  that  on  August  21, 1998, 
Northern  States  Power  Company 
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(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  a 
Short-Term  Market-Based  Electric 
Service  Agreement  between  NSP  and 
Griffin  (Customer). 

NSP  requests  that  this  Short-Term 
Market-Based  Electric  Service 
Agreement  be  made  effective  on  July  28, 

1998. 

Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Northern  States  Power  Company 
(Minnesota  Company)  and  Northern 
States  Power  Company  (Wisconsin 
Company) 

[Docket  No.  ER98-4  306-000) 

Take  notice  that  on  August  21, 1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  a 
Short-Term  Market-Based  Electric 
Service  Agreement  between  NSP  and 
Willmar.  Municipal  Utilities 
Commission  (Customer). 

NSP  requests  that  this  Short-Term 
Market-Based  Electric  Service 
Agreement  be  made  effective  on  July  28, 
1998. 

Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Allegheny  Power  Service 
Corporation  on  Behalf  of  Monongahela 
Power  Co.,  the  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER98-4307-O0O1    ~ 

Take  notice  that  on  August  21, 1998, 
Allegheily  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  1,  to  add  four  (4)  new 
Customers  to  the  Market  Rate  Tariff 
under  which  Allegheny  Power  offers 
generation  services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  August  20, 1998,  to 
Enserch  Energy  Service,  Inc.,  e'  prime. 
Merchant  Energy  Group  of  the 
Americas,  Inc..  and  The  Cincinnati  Gas 
&  Electric  Company  and  PSI  Energy, 
Inc.,  (collectively,  Cinergy  Services). 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities   • 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 


Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  FirstEnergy  System 

[Docket  No.  ER98-4308-O0O] 

Take  notice  that  on  August  21, 1998, 
FirstEnergy  System  filed  a  Service 
Agreement  to  provide  Firm  Point-to- 
Point  Transmission  Service  for  PG&E 
Energy  Trading — Power,  L.P.,  (the 
Transmission  Customer).  Services  are 
being  provided  under  the  FirstEnergy 
System  Open  Access  Transmission 
Tariff  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER97^12-000. 

The  proposed  effective  date  imder  the 
Service  Agreement  is  August  14, 1998, 
for  the  above  mentioned  Service 
Agreement  in  this  filing. 

Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER98-4309-000I 

Take  notice  that  on  August  21, 1998, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
executed  service  agreements  under  the 
Power  Sales  Tariff  of  the  AEP  Operating 
Companies  (Power  Sales  Tariff).  The 
Power  Sales  Tariff  was  accepted  for 
filing  effective  October  10, 1995  and  has 
been  designated  AEP  Operating 
Companies'  FERC  Electric  Tariff  First 
Revised  Volume  No.  2. 

AEPSC  respectfully  requests  waiver  of 
notice  to  permit  the  service  agreements 
to  be  made  effective  for  service  as 
specified  in  the  submittal  letter  to  the 
Commission  with  this  filing. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Kansas  City  Power  &  Light  Company 

[Docket  No.  ER98-4310-O001 

Take  notice  that  on  August  21, 1998, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  June  1, 1998,  between 
KCPL  and  NorAm  Energy  Services,  Inc. 
KCPL  proposes  an  effective  date  of 
August  6, 1998,  and  requests  waiver  of 
the  Commission's  notice  requirement. 
This  Agreement  provides  for  Non-Firm 
Power  Sales  Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  pursuant  to 


KCPL's  compliance  filing  in  Docket  No. 
ER94-1045. 

Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER98^31 1-000] 

Take  notice  that  on  August  21, 1998, 
The  Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
establishing  and  West  Penn  Power  d.b.a. 
Allegheny  Energy,  Western  Resources, 
Inc.,  as  customers  under  the  terms  of 
Dayton's  Open  Access  Transmission 
Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  this  filing  were  served 
and  West  Penn  Power  d.b.a.  Allegheny 
Energy,  Western  Resources,  Inc.,  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER98-431 2-000) 

Take  notice  that  on  August  21, 1998, 
The  Dayton  Power  and  Light  Company 
(DP&L),  submitted  service  agreements  . 
establishing  ConAgra  Energy  Services, 
Inc.,  and  Electric  Clearinghouse,  Inc.,  as 
a  customer  under  the  terms  of  Dayton's 
Market-Based  Sales  Tariff. 

DP&L  requests  an  effective  date  of  one 
day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
ConAgra  Energy  Services,  Inc.,  Electric 
Clearinghouse,  Inc.,  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER98-4313-000] 

Take  notice  that  on  August  21, 1998, 
The  Dayton  Power  and  Light  Company 
(DP&L),  tendered  for  filing  service 
agreements  establishing  \Vest  Penn 
Power  d.b.a.  Allegheny  Energy,  and 
Western  Resources,  Inc.,  as  customers 
under  the  terms  of  DP&L's  Open  Access 
Transmission  Tariff. 

DP&L  requests  an  effective  date  of  one 
day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
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Copies  of  this  filing  were  served  upon 
West  Penn  Power  d.b.a.  Allegheny 
Energy,  Western  Resources,  Inc.,  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  September  10. 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-4314-000] 

Takenoticethat  on  August  21, 1998,    • 
UtiliCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  PG&E  Energy 
Trading-Power,  L.P.,  for  service  under 
its  Short-Term  Firm  Point-to-Point  open 
access  service  tariff  for  its  operating 
divisions,  Missouri  Public  Service, 
WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

In  order  to  comply  with  the 
Commission's  filing  requirements  an 
effective  date  of  August  21, 1998,  is 
requested. 

Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-4  3 15-000] 

Take  notice  that  on  August  21, 1998, 
UtiliCorp  United  Inc.  (UtiliCorp),  filed  a 
service  agreement  with  New  Energy 
Ventures,  L.L.C.,  for  service  under  its 
Non-Firm  Point-to-Point  open  access 
service  tariff  for  its  operating  division, 
WestPlains  Energy-Colorado. 

In  order  to  comply  with  the 
Commission's  filing  requirements  an 
effective  date  of  August  21, 1998,  is 
requested. 

Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  UtiliCorp  United  Inc. 

[Docket  No.  ER9S-4316-000] 

Take  notice  that  on  August  21, 1998. 
UtiliCorp  United  Inc.  (UtiliCorp),  filed  a 
service  agreement  with  New  Energy 
Ventures,  L.L.C..  for  service  under  its 
Short-Term  Firm  Point-to-Point  open 
access  service  tariff  fcfr  its  operating 
division.  WestPlains  Energy-Colorado. 

In  order  to  comply  with  the 
Commission's  notice  requirements  an 
effective  date  of  August  21. 1998.  is 
requested. 

Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER98--431 7-000] 

Take  notice  that  on  August  21, 1998, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland),  filed  a  Service 
Agreement  between  Orange  and 
Rockland  and  MarketSpan  Trading 


Services  LLC  on  behalf  of  Long  Island 
Lighting  Company  d/b/a  LiPA 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of 
Orange  and  Rockland  Open  Access 
Transmission  Tariff  filed  on  July  9, 1996 
in  Docket  No.  OA96-210-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
August  5, 1998,  for  the  Service 
Agreement. 

Orange  and  Rockland  has  served 
copies  of  the  filing  on  The  New  York 
State  Public  Service  Commission  and  on 
the  Customer. 

Comment  date:  September  10, 1998,  ' 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER98-4 3 18-000] 

Take  notice  that  on  August  21, 1998, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland),  filed  a  Service 
Agreement  between  Orange  and 
Rockland  and  Merchant  Energy  Group 
of  the  Americas,  Inc.,  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  Orange  and  Rockland 
Open  Access  Transmission  Tariff  filed 
on  July  9, 1996  in  Docket  No.  OA96- 
210-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
August  17, 1998.  for  the  Service 
Agreement.  Orange  and  Rockland  has 
served  copies  of  the  filing  on  The  New 
York  State  Pubfic  Service  Commission 
and  on  the  Customer. 

Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Western  Resources,  Inc. 

[Docket  No.  ER98-43 19-000] 

Take  notice  that  on  August  21, 1998, 
Western  Resources,  Inc.,  tendered  for 
filing  an  agreement  between  Western 
Resources  and  FirstEnergy  Trading  and 
Power  Marketing,  Inc.  Western 
Resources  states  that  the  purpose  of  the 
agreement  is  to  permit  the  customer  to 
t^e  service  under  Western  Resources' 
market-based  power  sales  tariff  on  file 
with  the  Commission. 

The  agreement  is  proposed  to  become 
effective  July  27, 1998. 

Copies  of  the  filing  were  served  upon 
FirstEnergy  Trading  and  Power 
Marketing,  Inc.,  and  the  Kansas 
Corporation  Commission. 

Comment  date:  September  10, 1998, 
in  accordance  writh  Standard  Paragraph 
E  at  the  end  of  this  notice. 


18.  PP&L,  Inc. 

[Docket  No.  ER98-432O-000] 

Take  notice  that  on  August  21, 1998, 
PP&L,  Inc.  (formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L),  filed  a  Service  Agreement  dated 
August  13, 1998  with  NorAm  Energy 
Services,  Inc.  (NorAm),  under  PP&L's 
Market-Based  Rate  and  Resale  of  ^ 

Transmission  Rights  Tariff,  FERC 
Electric  Tariff,  Original  Volimie  Na  5. 
The  Service  Agreement  adds  NorAm  as 
an  eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
August  21, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  fiUng 
have  been  supplied  to  NorAm  and  to  the 
Peimsylvania  PubUc  Utility 
Commission. 

Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  PP&L,  Inc. 

[Docket  No.  ER9fr-432 1-000] 

Take  notice  that  on  August  21, 1998. 
PP&L,  Inc.  (formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L),  filed  a  Service  Agreement  dated 
August  18, 1998  with  VT  Public  Power 
Supply  Authority  (VPPSA),  imder 
PP&L's  Market-Based  Rate  and  Resale  of 
Transmission  Rights  Tariff,  FERC 
Electric  Tariff.  Original  Volume  No.  5. 
The  Service  Agreement  adds  VPPSA  as 
an  eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
Augiist  21, 1998.  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  VPPSA  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  Commonwealth  Edison  Company 

[Docket  No.  ER98-4322-O00] 

Take  notice  that  on  August  21, 1998. 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  service 
agreements  establishing  Kimball  Power 
Co.  L.L.C.  (KPC),  Northern/ AES  Energy. 
L.L.C.  (NAES)  and  Statoil  Energy 
Trading,  Inc.  (SETI),  as  customers  under 
ComEd's  FERC  Electric  Market  Based- 
Rate  Schedule  for  power  sales. 

ComEd  requests  an  effective  date  of 
August  14, 1998,  for  the  service 
agreements  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on 
KPC,  NAES,  SETI  and  the  Illinois 
Commerce  Commission. 


47018 


Federal  Register/Vol.  63.  No.  171 /Thursday,  September  3.  1998/Notices 


Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  Tampa  Electric  Company 

(Docket  No.  ER98-4323-0001 

Take  notice  that  on  August  21. 1998, 
Tampa  Electric  Company  {Tampa 
Electric),  filed  Notices  of  Termination  of 
the  rate  schedules  comprising  its 
agreements  to  provide  non-firm 
transmission  service  with  the  City  of 
Lakeland  (Lakeland)  and  Enron  Power 
Marketing,  Inc.  (Enron),  which  have 
been  superseded  by  service  agreements 
under  Tampa  Electric's  open  access 
transmission  tariff. 

Tampa  Electric  proposes  that  the 
terminations  of  the  rate  schedules  be 
made  effective  on  the  dates  the 
superseding  service  agreements  were 
made  effective,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  Lakeland,  Enron,  and  the  Florida 
Public  Service  Commission. 

Comment  date:  September  10. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

22.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER98-»324-000| 

Take  notice  that  on  August  21. 1998, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement 
between  RG&E  and  Select  Energy,  Inc. 
(Transmission  Customer)  for  service 
under  RG&E's  open  access  transmission 
tariff.  Specifically  dealing  with  the 
"Pilot  Retail  Access  Program"  under 
RG&E's  open  access  transmission  tariff. 

RG&E  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  August  11, 1998,  for  the  Select 
Energy,  Inc.,  Service  Agreement. 

A  copy  of  this  Service  Agreement  has 
been  served  on  the  Transmission 
Customer  and  the  New  York  Public 
Service  Commission. 

Comment  date:  September  10. 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

23.  Alliant  Services,  Inc. 

(Docket  No.  ER98-4325-000I 

Take  notice  that  on  August  21, 1998, 
Alliant  Services,  Inc.,  tendered  for  filing 
executed  Service  Agreements  for  firm 
and  non-firm  point-to-point 
transmission  service,  establishing 
TransAlta  Energy  Marketing  (U.S.)  Inc. 
as  a  point-to-point  Transmission 
Customer  under  the  terms  of  the  Alliant 
Services,  Inc.,  transmission  tariff. 


Alliant  Services,  Inc.,  requests  an 
effective  date  of  August  17, 1998,  and 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 

A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  September  10, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

24.  East  Texas  Electric  Coop.,  Inc. 

(Docket  No.  ES98-45-0001 

Take  notice  that  on  August  10. 1998 
East  Texas  Electric  Cooperative,  Inc. 
(ETEC),  filed  an  application  pursuant  to 
Section  204  of  the  Federal  Power  Act 
(16  U.S.C.  824c)  seeking  authorization 
to  enter  into  a  loan  agreement  with  the 
National  Rural  Utilities  Cooperative 
Finance  Corporation  under  which  ETEC 
would  assume  up  to  $30,000,000  in 
debt.  ETEC  is  also  seeking  an  exemption 
from  the  Commission's  competitive 
bidding  and  negotiated  placement 
issuance  requirements  set  forth  in  18 
CFR  34.2  of  the  Commission's 
regulations. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwoo4  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  9»-23713  Filed  9-2-98;  8:45  am) 

BILUNQ  COOE  (TIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-1643-001,  et  al.] 

Portland  General  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  27, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Portland  General  Electric  Company 

(Docket  Nos.  ER98-1643-001  and  ER98- 
3671-000) 

Take  notice  that  on  August  24, 1998, 
the  Portland  General  Electric  Company 
(PGE),  filed  with  the  Federal  Energy 
Regulatory  Commission,  an  amendment 
to  its  Notification  of  Changed  Facts  and 
an  Amended  Code  Of  Conduct 
Regarding  The  Relationship  Between 
Portland  General  Electric  Company  and 
Enron  Energy  Services,  Inc.,  Enron 
Power  Marketing,  Inc.,  Cook  Inlet 
Energy  Supply  Limited  Partnership,  and 
Enron  Wind  Corporation.  The 
amendments  clarify  PGE's  provision  of 
brokering  services  with  its  affiliates  so 
as  to  ensure  compliance  with 
established  FERC  policy. 

PGE  renews  its  requests  for  an 
effective  date  of  August  1, 1998,  for  its 
FERC  Electric  Tariff,  Original  Volume 
No.  11. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Tucson  Electric  Power  Company 

(Docket  No.  ER98-4326-OOOI 

Take  notice  that  on  August  24, 1998, 
Tucson  Electric  Power  Company 
(Tucson),  tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 
108  (Wholesale  Power  Supply 
Agreement  Between  Tucson  and 
Citizens  Utilities  Company). 

Tucson  desires  to  terminate  the 
Agreement  effective  November  1, 1998. 

A  copy  of  transmittal  letter  and  Notice 
of  Cancellation  have  been  mailed  to  all 
parties  of  the  Agreement. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  PECO  Energy  Company 

(Docket  No.  ER9»-4327-000] 

Take  notice  that  on  August  24, 1998, 
PECO  Energy  Company  (PECO),  filed  an 
executed  Transmission  Agency 
Agreement  between  PECT  and  Enserch 
Energy  Services,  Inc.  (Hereinafter 
Supplier).  The  terms  and  conditions 
contained  within  this  Agreement  are 
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identical  to  the  terms  and  conditions 
contained  with  the  Form  of 
Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997  as  part  of  the  joint  filing 
by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agreement  between  PECO  and  an 
alternative  supplier  participating  in 
PECO's  Retail  Pilot  Program. 

PECO  requests  an  effective  date  of 
September  1, 1998,  for  the  Transmission 
Agency  Agreement  between  PECO  and 
Supplier. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  Sepember  14, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southwestern  Public  Service  Co. 

(Docket  No.  ER9a-4328-000) 

Take  notice  that  on  August  24, 1998, 
New  Century  Services,  Inc.,  on  behalf  of 
Southwestern  Public  Service  Company 
(Southwestern),  submitted  an  executed 
umbrella  service  agreement  under 
Southwestem's  market-based  sales  tariff 
with  Noresco.  This  umbrella  service 
agreement  provides  for  Southwestem's 
sale  and  Noresco's  purchase  of  capacity 
and  energy  at  market-based  rates 
pursuant  to  Southwestem's  market- 
based  sales  tariff. 

Southwestern  requests  an  effisctive 
date  of  August  7, 1998. 

A  copy  of  this  filing  is  being  served 
on  Noresco. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  PECO  Energy  Company 

(Docket  No.  ER98-4329-0001 

Take  notice  that  on  August  24, 1998, 
PECO  Energy  Company  (PECO),  filed  an 
executed  Installed  Capacity  Obligation 
Allocation  Agreement  between  PECO 
and  Enserch  Energy  Services,  Inc., 
(hereinafter  Supplier).  The  terms  and 
conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Installed  Capacity  Allocation 
Agreement,  filed  by  PECO  with  the 
Commission  on  October  3, 1997,  at 
Docket  No.  ER98-28-O00.  This  filing 
merely  submits  an  individual  executed 
copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  an  altemate 
suppliers  participating  in  PECO's  Pilot. 

PECO  requests  an  effective  date  of 
September  1, 1998. 


Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  New  Century  Services,  Inc.  ' 

(Docket  No.  ER98-4330-000] 

Take  notice  that  on  August  24, 1998, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies),  tendered  for  fiUng  an 
executed  Umbrella  Service  Agreement, 
imder  their  Joint  Open  Access 
Transmission  Service  Tariff  for  Non- 
Firm  Point-to-Point  Transmission 
Service  between  the  Companies  and  EI 
Paso  Energy  Marketing  Company. 

The  Companies  request  that  the 
Agreement  be  made  effective  on  August 
12,  1998. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice, 

7.  Southern  Company  Services,  Inc. 

(Docket  No.  ER98-4331-O00) 

Take  notice  that  on  August  24, 1998, 
Southem  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company  (APC),  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southem 
Company),  filed  two  (2)  executed 
service  agreements  for  firm  point-to- 
point  transmission  service  between  SCS, 
as  agent  for  southem  Company,  and  (i) 
Aquila  Power  Corp.  And  (ii)  PG&E 
Energy  Trading  and  a  Notice  of 
Cancellation  of  a  service  agreement  for 
non-firm  point-to-point  transmission 
service  executed  by  SCS,  as  agent  for 
Southem  Company,  and  Federal  Energy 
Sales,  Inc.  under  the  Open  Access 
Transmission  Tariff  of  Southem 
Company  (FERC  Electric  Tariff,  Original 
Volume  No.  5). 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Boston  Edison  Company 

(Docket  No.  ER98-4332-OOOI 

Take  notice  that  on  August  24, 1998, 
Boston  Edison  Company  (Edison), 
tendered  for  filing  a  Transmission 
Facilities  Support  Agreement  between 
Boston  Edison  Company  and 
Millennium  Power  Partners,  L.P.  dated 
July  25, 1998. 

Boston  Edison  requests  that  this 
agreement  become  effective  60  days 
following  the  date  of  this  filing. 


Edison  states  that  it  has  served  this 
filing  on  the  Massachusetts  Department 
of  Telecommunications  and  Energy. 

Comment  date:  September  14,  1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Primary  Power  Marketing,  L.L.C. 

[Docket  No.  ER98-4333-OOOI 

Take  notice  that  on  August  24, 1998, 
Primary  Power  Marketing,  L.L.C. 
(Primary),  petitioned  the  Commission 
for  acceptance  of  Primary's  Rate 
Schedule  FERC  Tariff  No.  1;  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market  based  rates;  and  waiver  of 
certain  Commission  regulations. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Golden  Valley  Power  Company 

[Docket  No.  ER98-4334-000) 

Take  notice  that  on  August  24, 1998. 
Golden  Valley  Power  Company 
(Golden),  petitioned  the  Commission  for 
acceptance  of  Golden  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates:  and  the  waiver  of  certain 
Commission  regulations. 

Golden  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Golden  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Golden  Valley  Power  Company 
is  a  Miimesota  corporation. 

Comment  date:  September  14. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Commonwealth  Edison  Company 

[Docket  No.  ER98-4335-000] 

Take  notice  that  on  August  24. 1998, 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana  (collectively.  ComEd), 
submitted  an  executed  Dynamic 
Scheduling  Agreement  with  the 
Wholesale  Marketing  Department  of 
Commonwealth  Edison  Company 
(WMD),  under  ComEd's  Open  Access 
"Transmission  Tariff.  The  Agreement 
provides  for  dynamic  scheduling  of 
firm-to-point  transmission  service. 

ComEd  requests  an  effective  date  of 
March  1, 1998,  and,  accordingly,  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  WMD  and  the  IlUnois 
Conunerce  Commission. 

Comment  date:  September  14. 1998, 
in  accordance  with  Standard  Paragrajph 
E  at  the  end  of  this  notice. 
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12.  Spokane  Energy,  LLC 

[Docket  No.  ER98-4336-0001 


Take  notice  that  on  August  24, 1998, 
Spokane  Energy,  LLC  (Spokane  Energy), 
petitioned  the  Commission  for 
acceptance  of  its  FERC  Rate  Schedule 
No.  1,  and  an  order  authorizing  Spokane 
Energy  to  sell  energy  at  market-based 
rates,  and  for  certain  blanket  approvals, 
and  the  waiver  of  certain  Commission 
regulations. 

Spokane  Energy  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Spokane  energy  is  a  Washington  limited 
liability  company  formed  by  The 
Washingtqn  Water  Power  Company. 
Spokane  Energy  is  not  in  the  business 
of  generating,  transmitting,  or 
distributing  electric  power. 

Comment  date:  September  14,  1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Nevada  Power  Company 

(Docket  No.  ER98-4337-0001 

Take  notice  that  on  August  24, 1998, 
Nevada  Power  Company  (NPC), 
tendered  for  filing  the  proposed 
marketplace-McCullough 
Interconnection  Agreement 
(Agreement).  The  parties  to  this 
Agreement  are:  Arizona  Public  Service 
Company  (APS);  the  United  States  of 
America  (US);  Salt  River  Project 
Agricultural  Improvement  and  Power 
District  (S.P.);  Department  of  Water  and 
Power  of  the  City  of  Los  Angeles 
(LADWP);  NPC;  M-S-R  Public  Power 
Agency  (M-S-R);  Southern  California 
Public  Power  Authority  (SCPPA); 
Tucson  Electric  Power  Company  (TEP); 
and  the  City  of  Vernon,  California 
(Vernon). 

The  Agreement  sets  forth  all  the  terms 
and  conditions  for  the  interconnection 
of  the  Marketplace  Substation  with  the 
McCullough  500  kV  Switchyard 
including  required  facilities,  transaction 
rights  at  the  McCullough  500  kV 
Switchyard,  cost  responsibilities,  a  one- 
time payment  and  other  applicable 
charges  for  recovery  of  costs. 

NPC  requests  an  effective  date  no  later 
than  sixty  (60)  days  after  the  date  the 
Agreement  is  filed. 

In  addition  to  all  the  Parties  to  this 
Agreement,  copies  of  this  filing  have 
also  been  served  on  the  Arizona 
Corporation  Commission  and  the  Public 
Utilities  Commission  of  Nevada. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


14.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

(Docket  No.  ER98-4338-0001 

Take  notice  that  on  August  24, 1998, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  117,  an  agreement  to  provide 
transmission  and  interconnection 
service  to  Long  Island  Lighting 
Company  (LILCO).  The  Supplement 
provides  for  a  decrease  in  the  annual 
fixed  rate  carrying  charges. 

Con  Edison  has  requested  that  this 
decrease  take  effect  as  of  September  1 , 
1998. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  American  Electric  Power  Service 

[Docket  No.  ER98-4339-000] 

Take  notice  that  on  August  24, 1998, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
a  service  agreement  with  Texas  utilities 
Electric  Company  under  the  Wholesale 
Market  Tariff  of  the  AEP  Operating 
Companies  (Power  Sales  Tariff).  The 
Power  Sales  Tariff  was  accepted  for 
filing  effective  October  10,  1997  and  has 
been  designated  AEP  Operating 
Companies,  FERC  Electric  Tariff 
Original  Volume  No.  5.  Also  submitted 
for  filing  is  a  request  by  Energis 
Resources,  which  has  previously 
executed  a  service  agreement  under 
AEPSC's  Power  Sales  Tariff,  to  change 
their  name  to  PSEG  Energy 
Technologies.  AEPSC  respectfully 
requests  waiver  of  notice  to  permit  the 
service  agreement  and  notice  of 
assignment  to  be  made  effective  for 
service  on  or  after  July  21, 1998. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commission  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia.' 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Arizona  Public  Service  Company 

[Docket  No.  ER98-4 340-000) 

Take  notice  that  on  August  24, 1998, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  Umbrella  Service 
Agreements  to  provide  Firm  and  Non- 
Firm  Point-to-Point  Transmission 
Service  to  Bonneville  Power 
Administration  (BPA),  under  APS*  Open 
Access  Transmission  Tariff. 


A  copy  of  this  filing  has  been  served 
on  BPA  and  the  Arizona  Corporation 
Commission. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Gulf  Power  Company 

[Docket  No.  ER98-4341-0001 

Take  notice  that  on  August  24, 1998. 
Gulf  Power  Company  tendered  for  filing 
revised  supplements  to  Service 
Schedule  T  of  the  Interconnection 
Agreement  between  Gulf  Power 
Company  (Gulf)  and  Alabama  Electric 
Cooperative,  Inc.  (AEC).  agent  for  West 
Florida  Cooperative  Association,  Inc. 
(West  Florida).  The  purpose  of  this 
filing  is  to  reflect  a  change  in  delivery 
point  voltage  level  service  for  West 
Florida's  Bonifay  substation. 

A  copy  of  this  filing  has  been  sent  to 
AEC,  agent  for  West  Florida. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Texas-New  Mexico  Power  Company 

[Docket  No.  ES98-^6-000] 

Take  notice  that  on  August  24. 1998. 
Texas-New  Mexico  Power  Company 
(TNMP)  submitted  an  application  under 
Section  204  of  the  Federal  Power  Act  for 
authorization  to  issue  (1)  corporate 
bonds  under  a  new  indenture  in  an 
amount  up  $200  million  and 
accompanying  first  mortgage  bonds  as 
collateral  security;  and  (2)  to  enter  into 
a  three  to  five  year  revolving  credit 
agreement  to  borrow  from  a  syndicate  of 
commercial  banks  up  to  an  amount  of 
$200  million. 

Comment  date:  September  24, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
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Commission  and  are  available  for  pubUc 

inspection. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

(PR  Doc.  98-23712  Filed  9-2-98;  8:45  am] 

BILUNQ  CODE  8717-01-4> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9S-4343-000,  et  a!.] 

Southern  Indiana  Gas  and  Electric 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

August  28, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER98-4343-0001 

Take  notice  that  on  August  25, 1998, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
one  (1)  executed  service  agreement  for 
firm  transmission  service  under  Part  II 
of  its  Transmission  Services  Tariff  with 
Statoil  Energy  Trading,  Inc.  and  one  (1) 
executed  service  agreement  for  non-firm 
transmission  service  under  Part  II  of  its 
Transmission  Services  Tariff  with 
Statoil  Energy  Trading,  Inc. 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  each  service 
agreement. 

Comment  date:  September  14. 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Florida  Power  &  Light  Company 

[Docket  No.  ER98-4344-0001 

Take  notice  that  on  August  25, 1998, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  executed  service 
agreements  with  PG  &  E  Energy 
Trading — Power,  L.P.  for  Firm  and  Non- 
Firm  transmission  service  under  FPL's 
Open  Access  Transmission  Tariff 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  September  1 ,  1998. 

FPL  states  that  this  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  regulations. 

Comment  date:  September  14, 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Florida  Power  &  Light  Company 

[Docket  No.  ER98-4345-OOOJ 

Take  notice  that  on  August  25, 1998, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  executed  service 
agreements  with  American  Electric 


Power  Service  Corporation  for  Firm  and 
Non-Firm  transmission  service  under 
FPL's  Open  Access  Transmission  Tariff 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  September  1, 1998. 

FPL  states  that  this  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  regulations. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Virginia  Electric  and  Power  Co. 

[Docket  No.  ER98-434&-O00I 

Take  notice  that  on  August  25, 1998. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
executed  Service  Agreement  for  Non- 
Firm  Point-to-Pdint  Transmission 
Service  with  Statoil  Energy  Trading, 
Inc.,  under  the  Open  Access 
Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14, 1997.  Under 
the  tendered  Service  Agreement, 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customers  under  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff 

An  effective  date  of  August  25, 1998 
is  requested. 

Copies  of  the  filing  were  served  upon 
Statoil  Energy  Trading,  Inc.,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Virginia  Electric  and  Power  Co. 

(Docket  No.  ER98-4347-00()0] 

Take  notice  that  on  August  25. 1998, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
executed  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
with  Statoil  Energy  Trading,  Inc.  under 
the  Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  14, 1997. 
Under  the  tendered  Service  Agreement, 
Virginia  Power  will  provide  firm  point- 
to-point  service  to  the  Transmission 
Customers  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

An  effective  date  of  August  25, 1998 
is  requested. 

Copies  of  the  filing  were  served  upon 
Statoil  Energy  Trading,  Inc.,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


6.  Cook  Inlet  Energy  Supply,  L.P. 

(Docket  No.  ER98-4348-000J 

Take  notice  that  on  August  25, 1998, 
Cook  Inlet  Energy  Supply,  L.P.  (Cook 
Inlet),  filed  a  notice  of  termination 
pursuant  to  a  request  for  waiver  of  the 
60-day  advance-notice  requirement,  to 
be  effective  June  26, 1998,  relating  to 
Cook  Inlet's  termination  of  power  sales 
confirmations  with  The  Power  Company 
of  America,  L.P.,  conducted  pursuant  to 
the  Western  Systems  Power  Pool 
Agreement. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Entergy  Services.  Inc. 

[Docket  No.  ER98-4349-0001 

Take  notice  that  on  August  25, 1998, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  an  executed  Non-Firm  Point-to- 
Point  Transmission  Service  Agreement 
and  an  executed  Short-Term  Firm  Point- 
to-Point  Transportation  Agreement  both 
between  Entergy  Services,  Inc.  as  agent 
for  the  Entergy  Operating  Companies, 
and  Duke  Power,  a  division  of  Duke 
Energy  Corporation. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Entergy  Services,  Inc. 

(Docket  No.  ER9S-4 3 50-000] 

Take  notice  that  on  August  25, 1998, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana.  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  an  executed  Short-Term  Market 
Rate  Sales  Agreement  between  Entergy 
Services,  as  agent  for  the  Entergy 
Operating  Companies,  and  OGE  Energy 
Resources,  Inc.  for  the  sale  of  power 
under  Entergy  Services'  Rate  Schedule 
SP. 

Comment  date:  September  14, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  IX: 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  suchjnotions 
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or  protests  should  be  filed  on  or  before 

the  comment  date.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  these  filings  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  98-23756  Filed  9-2-98;  8:45  ami 

WLUNQ  CODE  STIT-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6155-1] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Verification  of  Test 
Parameters  and  Parts  Lists  for  Light- 
Duty  Vehicles  and  Light-Duty  Trucks 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning-to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Request  (ICR)  for  renewal  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Verification  of  Test  Parameters  and 
Parts  Lists  for  Light-Duty  Vehicles  and 
Light-Duty  Trucks.  OMB  Control 
Number  2060-0094,  expiring  08/31/98. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  October  5, 1998. 
ADDRESSES:  Vehicle  Programs  & 
Compliance  Division  (6405J),  401  M 
Street,  SW,  Washington,  D.C.  20460. 
Interested  persons  may  request  a  copy  of 
this  ICR,  without  charge,  by  writing, 
faxing,  or  phoning  the  contact  person 
below. 

FOR  FURTHER  INFORMATION  OR  A  COPY: 
Chestine  Payton  Office  of  Mobile 
Sources,  Vehicle  Programs  & 
Compliance  Division,  (202)  564-9467, 
(202)  565-2057  (fax).  E-mail  address: 
payton.chestine@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Affected 
Entities:  Entities  potentially  afi^ected  by 
this  action  are  manufacturers  of  light- 
duty  vehicles  and  light-duty  trucks. 


Title:  Verification  of  Test  Paraineters 
and  Parts  Lists  for  Light-Duty  Vehicles 
and  Light-Duty  Trucks,  OMB  Control 
Number  2060-0094.  expiration  date  08/ 
31/98.  This  is  a  request  for  an  extension 
of  a  currently  approved  collection. 

Abstract:  The  EPA  tests  in-use 
vehicles  in  order  to  enforce  compliance 
with  light-duty  vehicle  and  light-duty 
truck  emission  standards.  The  Federal 
Test  Procedure  (FTP),  which  is  used  for 
determining  compliance,  requires  test 
parameters  and  procedures  that  are 
necessary  to  conduct  a  valid  test. 
Therefore,  after  EPA  has  selected  these 
parameters  and  procedures  from 
previously  submitted  manufacturer 
data,  EPA  gives  the  motor  vehicle 
manufacturer  the  opportunity  to  review 
and  verify  that  EPA  has  selected  the 
correct  peirameters  and  procedures  for 
vehicle  emission  testing.  Providing  part 
numbers  gives  the  manufacturer  the 
opportunity  to  help  ensure  that 
defective  or  incorrect  parts  will  be 
replaced  by  those  which  the 
manufacturer  feels  are  necessary  to 
correctly  evaluate  the  emissions 
performance  of  the  vehicles  tested. 
Though  this  information  request  is 
voluntary,  EPA  uses  the  manufacturers' 
input  as  part  of  the  verification  of  EPA's 
work.  If  this  information  is  not  reviewed 
and  provided  by  the  manufacturers, 
EPA  and  the  manufacturers  may  waste 
resources  on  tests  that  were  performed 
improperly  and  the  manufacturers  may 
not  have  as  much  opportunity  to 
participate  in  a  compliance  program 
that  has  the  potential  to  adversely  affect 
them. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nujnber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  May  8, 
1998  (FR  Vol.  63,  No.  89);  no  comments 
were  received. 

Burden  Statement:  The  annual  burden 
for  this  collection  of  information  is 
estimated  to  average  2  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 


existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Manufacturers  Of  light-duty  vehicles 
and  light-duty  trucks. 

Estimated  Number  of  Respondents: 
15. 

Frequency  of  Response:  Occasionally. 

Estimated  Total  Annual  Hour  Burden: 
150  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $4,950. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  address. 
Please  refer  to  EPA  ICR  No.  0167.05  and 
OMB  Control  No.  2060-0094  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2136),  401  M 

Street.  SW,  Washington,  DC  20460 
and 
Office  of  Information,  Office  of 

Management  and  Budget,  Attention: 

Desk  Officer  for  EPA  725  17th  Street. 

NW,  Washington,  DC  20503 

Dated:  August  27, 1998. 

Robert  Perciasepe. 

Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  98-23687  Filed  »-2-98;  8:45  am] 

BILUNQCOOE  MW  60  U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-615ft-4] 

Regulatory  Reinvention  (XL)  Pilot 
Projects 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  Lucent 
Project  XL  Final  Project  Agreement  and 
related  documents. 

SUMMARY:  EPA  is  annoimcing  the 
signing  of  the  Project  XL  Final  Project 
Agreement  (FPA)  for  Lucent 
Technologies,  Inc.'s  Microelectronics 
unit. 

DATES:  The  FPA  was  signed  on  19 
August  1998. 

ADDRESSES:  To  obtain  a  copy  of  the 
Final  Project  Agreement,  Fact  Sheet,  or 
public  comments  received,  contact:  Rich 
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Kampf,  U.S.  EPA,  Region  HI,  1650  Arch 
Street  Philadelphia,  Pa.  19103,  or  L. 
Nancy  Birnbaum,  U.S.  EPA.  401  M 
Street.  SW,  Room  1025WT  (1802), 
Washington,  DC  20460.  The  documents 
are  also  available  via  the  Internet  at  the 
following  location:  "http:// 
www.epa.gov/ProjectXL".  In  addition, 
public  files  on  the  Project  are  located  at 
EPA  Region  III  in  Philadelphia. 
Questions  to  EPA  regarding  the 
documents  can  be  directed  to  Rich 
Kampf  at  (215)  814-2105  or  L.  Nancy 
Birnbaum  at  (202)  260-2601.  To  be 
included  on  the  Lucent  Project  XL 
mailing  list  to  receive  information  about 
future  public  meetings,  XL  progress 
reports  and  other  mailings  from  Lucent 
on  the  XL  Project,  contact:  Debra 
Hennelly,  Lucent  Technologies,  Inc., 
219  Mount  Airy  Road,  Room  2F236, 
P.O.  Box  612,  Basking  Ridge,  NJ  07920- 
0612.  Ms.  Hennelly  can  also  be  reached 
by  telephone  at  (908)  953-4960.  For 
information  on  all  other  aspects  of  the 
XL  Program  contact  Christopher  Knopes 
at  the  following  address:  Office  of 
Reinvention,  United  States 
Environmental  Protection  Agency. 
Room  1029,  401  M  Street,  SW  (1802), 
Washington.  DC  20460.  Additional 
information  on  Project  XL,  including 
documents  referenced  in  this  notice, 
other  EPA  policy  documents  related  to 
Project  XL,  regional  XL  contacts, 
application  information,  and 
descriptions  of  existing  XL  projects  and 
proposals,  is  available  via  the  Internet  at 
"http://wrww.epa.gov/ProjectXL"  and 
via  an  automated  fax-on-demand  menu 
at  (202) 260-8590. 

SUPPLEMENTARY  INFORMATION:  The  FPA 
is  a  voluntary  agreement  developed 
collaboratively  by  Lucent,  stakeholders, 
the  Conmionwealth  of  Pennsylvania, 
and  EPA.  Project  XL,.annoimced  in  the 
Federal  Register  on  May  23, 1995  (60 
FR  27282),  gives  regulated  sources  the 
flexibility  to  develop  alternative 
strategies  that  vtrill  replace  or  modify 
specific  regulatory  requirements  on  the 
condition  that  they  produce  greater 
environmental  benefits.  EPA  has  set  a 
goal  of  implementing  a  total  of  fifty 
projects  undertaken  in  full  partnership 
with  the  states. 

On  June  29, 1998.  EPA  aimounced  the 
availability  of  the  draft  umbrella  FPA  in 
the  Federal  Regisler  (63  FR  35212)  and 
requested  comments.  As  a  result  of  that 
announcement.  EPA  received  six 
positive  comments:  one  each  from  the 
Allentown  and  Reading  LEAGs.  two 
from  individual  members  of  the 
Allentown  LEAG.  one  from  an 
individual  member  of  both  Allentown 
and  Breinigsville  LEAG  who  is  also  an 
enviroimiental  health  and  safety 


manager  for  a  nearby  R&D/corporate 
headquarters,  and  one  from  the 
Environmental  Law  Institute.  No  other 
comments  were  received. 

The  FPA  is  based  on  an  existing  third- 
party  certified  environmental 
management  system  (EMS)  for  Lucent's 
entire  global  microelectronics  business 
unit,  in  hilfillment  of  the  ISO  14001 
standard  for  EMSs.  The  FPA  allows 
Lucent  to  use  the  existing  EMS  as  a 
framework  for  developing  specific 
proposals  involving  regulatory 
flexibility  such  as  simplifying 
permitting,  record  keeping,  and 
reporting  requirements,  white  driving 
continual  improvement  and  pollution 
prevention  programs.  The  FPA  provides 
a  "test  bed"  to  determine  the  broad 
applicability  of  ISO  14001  as  a  vehicle 
for  determining  and  managing 
regulatory  flexibility  while  achieving 
superior  environmental  p>erformance. 

Lucent's  project  is  a  multi-regional 
attempt  to  incorporate  environmental 
management  practices  across  the  entire 
business  unit.  The  parties  anticipate 
that  the  EMS  will  foster  superior 
environmental  performance  by 
identifying  opportunities  to  reduce 
Lucent's  environmental  impact.  EPA 
Regions  3  and  4  are  intended  sites  for 
facility-specific  projects.  Each  facility- 
specific  addendum  to  the  umbrella  FPA 
will  also  demonstrate  superior 
environmental  performance.  The 
regulatory  flexibility  necessary  to 
implement  specific  projects  will  be 
discussed  in  each  facility-specific 
addendum. 

As  part  of  its  EMS.  Lucent  has 
established  facility-specific  Local 
Environmental  Advisory  Groups 
(LEAGs)  for  all  of  its  facilities  globally. 
Each  LEAG  is  composed  of  local 
stakeholders  including  environmental 
organizations,  community  groups, 
employees,  and  other  interested 
citizens.  The  LEAGs  provide  input  on 
the  XL  project  and  the  EMS.  The  LEAGs 
unanimously  approved  the  draft 
lunbrella  FPA. 

Dated:  August  20, 1998. 
Lisa  Lund, 

Deputy  Associate  Administrator  for 
Reinvention  Programs,  Office  of  Reinvention. 
(FR  Doc.  98-23815  Filed  9-2-98;  8:45  am) 
WLUMO  0006  «WM  U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6154-8] 

Agency  Information  Collection 
Activities;  OMB  Responses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notices. 

SUMMARY:  This  notice  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 

FOR  FURTHER  INFORMATION  CONTACT: 
Call  Sandy  Farmer  at  (202)  260-2740.  or 
E-mail  at  "farmer.sandy® 
epamail.epa.gov",  and  please  refer  to 
the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OhfB  Approvals 

EPA  ICR  No.  1735.02;  Reporting  and 
Record  Keeping  Requirements  under 
EPA's  AgSTAR  Program;  non- 
regulatory;  was  approved  08/11/98; 
OMB  No.  2060-0329;  expires 
08/31/2001. 

EPA  ICR  No.  1830.01;  Collection  of 
1997  Iron  and  Steel  Industry  Data;  was 
approved  08/03/98;  OMB  No.  2040- 
0193;  expires  08/31/2001. 

OMB  Disapprovals 

EPA  ICR  No.  1352.05;  Community 
Right-to-Know  Reporting  Requirements 
under  Section  311  and  312  of  EPCRA; 
in  40  CFR  Part  355.30,  40  CFR  Part 
355.40  and  40  CFR  370,  Subpart  B^; 
was  disapproved  by  OMB  08/11/98. 

EPA  ICR  No.  1656.04;  Requirements 
for  Risk  Management  Plans  under 
Section  112(r)  of  the  Clean  Air  Act;  in 
40  CFR  Part  68;  was  disapproved  by 
OMB  08/10/98. 

EPA  ICR  No.  1844.01;  Record  Keeping 
and  Reporting  Requirements  for 
NESHAP  for  Petroleum  Refineries — 
Catalytic  Crocking  Units,  Catalytic 
Reforming  Units,  and  Sulfur  Plant 
Units;  was  disapproved  by  OMB 
07/27/98. 
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Extensions  of  Expiration  Dates 

EPA  ICR  No.  1679.02:  Federal 
Standards  of  Marine  Tank  Vessel 
Loading  and  Unloading  Operations  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Marine 
Tank  Vessel  Loading  and  Unloading 
Operation;  in  40  CFR  Part  63.  Subpart 
Y;  OMB  No.  2060-0289;  on  08/06/98 
0MB  extended  the  expiration  date 
through  10/31/98. 

EPA  ICR  No.  1284.04;  NSPS  for  the 
Polymeric  Coating  of  Supporting 
Substrates  Facilities;  in  40  CFR  Part  60, 
Subpart  VVV;  OMB  No.  2060-0181;  on 
08/10/98  OMB  extended  the  expiration 
date  through  02/28/99. 

Dated:  August  27. 1998. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
(PR  Doc.  98-23686  Filed  9-2-98;  8:45  am] 

BILUNG  CODE  a66l>-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-FRL-6155-2] 

Notice  of  availability  of  the  Water 
Quality  Criteria  and  Standards  Plan — 
Priorities  for  the  Future 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of,  and 
request  for  comment  on,  the  Water 
Quality  Criteria  and  Standards  Plan — 
Priorities  for  the  Future. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the 
availability  of  a  plan,  entitled  the  Water 
Quality  Criteria  and  Standards  Plan — 
Priorities  for  the  Future.  The  Plan 
presents  a  vision  and  strategy  to 
enhance  and  improve  water  quality 
criteria  and  standards  programs  across 
the  country.  The  Plan  describes  seven 
new  criteria  and  standards  program 
initiatives  that  EPA,  in  partnership  with 
the  States  and  Tribes,  will  undertake  or 
complete  over  the  next  ten  years.  The 
Plan  briefly  describes  the  water  quality 
issues  and  concerns  that  the  new 
criteria  initiatives  will  address.  For  each 
initiative,  the  Plan  explains  the  key 
objective(s)  to  be  accomplished  and  the 
critical  activities  EPA  is  planning  to 
undertake  to  achieve  these  objectives. 

DATES:  If  you  have  comments  on  the 
Plan  please  provide  them  to  the  address 
listed  below  postmarked  on  or  before 
October  16, 1998.  EPA  will  consider 
your  comments  while  preparing  the 
flnal  Plan  this  fall. 

ADDRESSES:  Comments.should  be  sent 
to:  Water  Quality  Criteria  and  Standards 


Plan;  Attn:  Plan  Comments;  Health  and 
Ecological  Criteria  Division  (4304); 
Office  of  Science  and  Technology; 
Office  of  Water;  U.S.  Environmental 
Protection  Agency;  401  M  Street  SW; 
Washington,  DC  20460. 

This  notice  contains  a  brief  summary 
of  the  Water  Quality  Criteria  and 
Standards  Plan.  Copies  of  the  complete 
Plan,  or  a  fact  sheet  summarizing  the 
Plan  may  be  obtained  from  the  U.S. 
Environmental  Protection  Agency, 
National  Center  for  Environmental 
Publication  and  Information,  11029 
Kenwood  Road,  Bldg.  5,  Cincinnati, 
Ohio  45242;  fax  1-513-489-8695  or  1- 
800-490-9198.  Copies  may  also  be 
ordered  from  the  Office  of  Water 
Resource  Center  by  calling  (202)  260- 
7786.  The  fact  sheet  and  the  Plan  are 
also  available  on  the  Internet  at  http:// 
www.epa.gov/ost/standards/ 
quality.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  F.  Swietlik;  Health  and 
Ecological  Criteria  Division  (4304); 
Office  of  Science  and  Technology; 
Office  of  Water;  U.S.  Environmental 
Protection  Agency;  401  M  Street  SW, 
Washington,  DC  20460;  (202)  260-9569; 
Fax  (202)  260-1036;  email: 
swietlik.william@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  Plan 
supports  the  Clean  Water  Action  Plan 
announced  by  President  Clinton  in 
February  1998.  Many  of  the  action  items 
to  be  accomplished  under  the  Action 
Plan  rely  on  a  strong  water  quality 
standards  program.  Strong  water  quality 
standards  provide  a  foundation  for  the 
Total  Maximum  Daily  Load  (TMDL) 
program.  National  Pollutant  Discharge 
Elimination  System  (NPDES) 
permitting,  nonpoint  source  control, 
wetlands  protection,  and  other  water 
resources  management  efforts. 

A  key  action  item  in  the  Clean  Water 
Action  Plan  is  the  reduction  of  nutrient 
over-enrichment.  The  Water  Quality 
Criteria  and  Standards  Plan  highlights 
the  criteria  and  standards  activities  that 
need  to  be  accomplished  to  achieve  this 
goal.  The  National  Nutrient  Strategy, 
recently  released  by  EPA,  explains  in 
detail  the  approach  to  development  of 
nutrient  criteria  and  standards. 

The  Water  Quality  Criteria  and 
Standards  Plan  also  complements  the 
Advance  Notice  of  Proposed  Rule 
Making  (ANPRM)  for  the  Water  Quality 
Standards  Regulations  at  40  CFR  Part 
131,  published  in  the  Federal  Register 
on  July  7, 1998.  The  Plan  describes  the 
new  criteria  initiatives  that  EPA  will 
undertake,  and  the  ANPRM  discusses 
and  solicits  public  comment  on  how 
these  scientific  and  technical 
improvements,  along  with  other 


standards  changes,  should  best  be 
implemented  in  water  quality  standards 
programs  by  the  States  and  Tribes. 

Tne  Water  Quality  Criteria  and 
Standards  Plan  describes  water  quality 
criteria  and  standards  initiatives  in  the 
following  seven  areas: 

1.  Maintaining  and  strengthening  the 
existing  Ambient  Water  Quality  Criteria 
for  surface  waters. 

2.  Developing  Nutrient  Criteria  and 
assessment  methods  to  better  protect 
aquatic  life  and  human  health. 

3.  Developing  criteria  for  Microbial 
Pathogens  to  better  protect  human 
health  during  water  recreation. 

4.  Completing  the  development  of 
Biocriteria  as  an  improved  basis  for 
aquatic  life  protection. 

5.  Developing  improved  TMDLs  and 
Modeling  to  better  translate  water 
quality  standards  into  implementable 
control  strategies. 

6.  Evaluating  possible  new  initiatives 
for  Sedimentation,  Flow,  and  Wildlife. 

7.  Ensuring  Implementation  of  these, 
new  initiatives  and  improvements  by 
EPA  in  partnership  with  the  States  and 
Tribes. 

The  national  surface  water  quality 
protection  program  is  at  an  important 
juncture.  The  initiatives  described  in 
the  Plan  are  needed  to  better  protect 
aquatic  life  and  the  recreational  uses  of 
the  Nation's  waters.  Over  the  past  two 
decades.  State  and  Tribal  water  quality 
standards  and  water  quality-based 
management  approaches  have  relied 
upon  aquatic  life  use  designations  and 
protective  criteria  based  primarily  upon 
narrative,  chemical-specific,  and  whole 
effluent  toxicity  methodologies.  Using 
these  approaches,  outstanding  progress 
has  been  made.  However,  not  all  of  the 
Nation's  waters  have  achieved  the  Clean 
Water  Act  goal  of  "fishable  and 
swimmable",  and  significant  water 
pollution  problems  still  exist. 
Approximately  40  percent  of  the 
Nation's  assessed  waters  still  do  not 
meet  water  quality  goals  and  about  half 
of  the  Nation's  2000  major  watersheds 
have  water  quality  problems. 

Given  these  facts,  there  is  a  critical 
need  for  improved  water  quality 
standards  and  a  set  of  tools  to 
implement  those  standards.  Adding 
nutrient  criteria  and  biological  criteria 
to  the  water  quality  criteria  and 
standards  program  ensures  further 
improvements  in  maintaining  and 
restoring  aquatic  life.  Improved  human 
health  criteria  will  better  protect  against 
bioaccumulative  pollutants  and  new 
microbial  pathogen  controls  will  better 
protect  human  health  (especially  that  of 
children)  during  water  related 
recreation.  Better  tools  also  are  needed 
for  controlling  excessive  sedimentation. 
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flow  alterations  and  for  protecting 
wildlife.  The  new  initiatives  discussed 
in  the  Plan  also  will  help  to  promote 
water  resources  management  on  a 
watershed  basis. 

Dated:  August  24. 1998. 
J.  Oiarles  Fox, 

Acting  Assistant  Administrator,  Office  of 
Water. 

(PR  Doc.  98-23688  Filed  9-2-98;  8:45  am) 
BILUNQ  CODE  656fr-6<M> 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  June  30- 
July  1, 199& 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  siet  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  June  30- July  1, 
1998.^  The  directive  was  issued  to  the 
Federal  Reserve  Bank  of  New  York  as 
follows: 

The  information  reviewed  at  this 
meeting  suggests  that  the  expansion  in 
economic  activity  has  slowed 
considerably  after  a  very  rapid  advance 
in  the  first  quarter.  Nonfarm  pa)nroll 
employment  registered  another 
substantial  increase  in  May,  and  the 
civilian  unemployment  rate  was 
unchanged  at  4.3  percent.  Industrial 
output  picked  up  in  recent  months  after 
weakening  early  this  year;  however,  a 
strike  at  General  Motors  likely 
depressed  output  substantially  in  June. 
Although  retail  sales  posted  large  gains 
in  April  and  May,  overall  consumer 
spending  appears  to  have  growrn  less 
rapidly  in  the  second  quarter  than  in  the 
first.  Residential  sales  have  remained 
exceptionally  strong,  but  housing  starts 
and  building  permits  slipped  back  in 
the  spring,  on  a  seasonally  adjusted 
basis,  from  a  sharply  increased  first- 
quarter  level.  Available  indicators 
suggest  that  growth  of  business  fixed 
investment  also  is  slowing  after  a  surge 
earlier  in  the  year.  Business  inventory 
accumulation  appears  to  have 
moderated  in  April  from  an 
extraordinarily  rapid  rate  in  the  first 
quarter.  The  nominal  deficit  on  U.S. 
trade  in  goods  and  services  continued  to 
widen  in  April.  Developments  in  the 
food  and  energy  sectors  contributed  to 


>  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  June  30-July  1, 1998. 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


a  slightly  faster  advance  in  consumer 
prices  in  May. 

Most  short  -term  interest  rates  have 
changed  little  since  the  meeting  on  May 
19,  but  longer-term  rates  have  declined 
somewhat.  Share  prices  in  U.S.  equity 
markets  remained  volatile  and  changes 
in  major  indexes  were  mixed  on  balance 
over  the  intermeeting  period.  In  foreign 
exchange  markets,  the  trade-weighted 
value  of  the  dollar  rose  sharply  tlirough 
mid-June  in  terms  of  other  major 
currencies,  declined  more  recently,  but 
is  up  somewhat  on  net  since  the  May 
meeting;  the  fluctuations  in  the  average 
value  of  the  dollar  in  terms  of  these 
major  currencies  were  largely  related  to 
movements  against  the  Japanese  yen. 
The  dollar  has  risen  further  against  the 
currencies  of  key  emerging  market 
economies,  particularly  some  of  those  in 
Asia. 

Growth  of  M2  and  M3  slowed  in  the 
second  quarter,  but  remained  fairly 
robust.  For  the  year  through  Jime,  both 
aggregates  rose  at  rates  well  above  the 
Committee's  ranges  for  the  year. 
Expansion  of  total  domestic 
nonfinancial  debt  appears  to  have 
moderated  somewhat  after  a  pickup 
earlier  in  the  year. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growrth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  reaffirmed  at  this  meeting 
the  ranges  it  had  established  in  February 
for  growth  of  M2  and  M3  of  1  to  5 
percent  and  2  to  6  percent  respectively, 
measured  from  the  fourth  quarter  of 
1997  to  the  fourth  quarter  of  1998.  The 
range  for  growth  of  total  domestic 
nonfinancial  debt  was  maintained  at  3 
to  7  percent  for  the  year.  For  1999,  the 
Committee  agreed  on  tentative  ranges 
for  monetary  growth,  measured  from  the 
fourth  quarter  of  1998  to  the  fourth 
quarter  of  1999,  of  1  to  5  percent  for  M2 
and  2  to  6  percent  for  M3.  The 
Committee  provisionally  set  the 
associated  range  for  growth  of  total 
domestic  nonfinancial  debt  at  3  to  7 
percent  for  1999.  The  behavior  of  the 
monetary  aggregates  will  continue  to  be 
evaluated  in  the  light  of  progress  toward 
price  level  stability,  movements  in  their 
velocities,  and  developments  in  the 
economy  and  financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  Committee 
seeks  conditions  in  reserve  markets 
consistent  with  maintaining  the  federal 
funds  rate  at  an  average  of  around  5-1/ 
2  percent.  In  the  context  of  the 
Committee's  long-run  objectives  for 
price  stability  and  sustainable  economic 
growth,  and  giving  careful  consideration 
to  economic,  financial,  and  monetary 


developments,  a  somewhat  higher 
federal  funds  rate  would  or  a  slightly 
lower  federal  funds  rate  might  be 
acceptable  in  the  intermeeting  period. 
The  contemplated  reserve  conditions 
are  expected  to  be  consistent  with 
moderate  growth  in  M2  and  M3  over 
coming  months. 

By  order  of  the  Federal  Open  Market 
Committee,  August  21. 1998. 
Donald  L.  Kohn, 

Secretary,  Federal  Open  Market  Committee. 
(PR  Doc.  98-23747  Filed  9-2-98;  8:45  ami 
BIUMG  CODE  «210-01-F 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-024«] 

Sutxnissioh  for  OMB  Review; 
Comment  Request  Entitled  Packing 
List  Clause 

AGENCY:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Notice  of  request  for  an 

extension  to  a  previously  approved 

OMB  Clearance  (3090-o'246). 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
information  collection  requirement 
concerning  Packing  List  clause. 
DATES:  Coirunent  Due  Date:  November  2, 
1998. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503,  and  to 
Marjorie  Ashby,  General  Services 
Administration  (MVP).  1800  F  Street 
NW,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Al  Matera,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 
SUPPI.EMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection,  3090-0246,  concerning 
Packing  List  clause.  A  uniquely 
numbered  Government  credit  card  has 
been  authorized  for  making  payment  for 
orders  under  $25,000  placed  against 
certain  schedule  contracts.  Acceptance 
of  the  card  is  not  mandatory.  In  order 
to  verify  receipt  of  orders  placed  orally 
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the  cardholder's  name  and  telephone 
number  must  be  included  on  the 
packing  list. 

B.  Annual  Reporting  Burden 

Respondents:  4,000;  annual 
responses:  931,219;  average  hours  per 
response:  .02;  burden  hours:  31r 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  from  the  GSA  Acquisition 
Policy  Division  (MVP).  Room  4011,  GSA 
Building,  1800  F  Street  NW, 
Washington,  DC  20405.  or  by 
telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 

Dated:  August  27,  1998. 
Ida  M.  Ustad, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

|FR  Doc.  98-23731  Filed  9-2-98;  8:45  am) 
BILLING  COOE  •820-41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Proposed  Vaccine  Information 
Materials  for  Hepatitis  B,  Haemophilus 
influenzae  type  b  (Hib),  Varicella 
(Chickenpox),  and  Measles,  Mumps, 
Rubella  (MMR)  Vaccines 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (HHS). 
action:  Notice  with  comment  period. 

SUMMARY:  Under  the  National 
Childhood  Vaccine  Injury  Act  (42  U.S.C. 
§  300aa-26),  CDC  must  develop  vaccine 
information  materials  that  health  care 
providers  are  required  to  give  to 
patients/parents  prior  to  administration 
of  specific  vaccines.  CDC  seeks  written 
comment  on  proposed  new  vaccine 
information  materials  for  hepatitis  B, 
Haemophilus  influenzae  ype  b,  and 
Varicella  vaccines,  and  revised  vaccine 
information  materials  for  measles, 
mumps,  rubella  (MMR)  vaccines. 
DATES:  Written  comments  are  invited 
and  must  be  received  on  or  before 
November  2,  1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Walter  A.  Orenstein, 
M.p..  Director,  National  Immunization 
Program,  Centers  for  Disease  Control 
and  Prevention,  Mailstop  E-05,  1600 
Clifton  Road,  N.E.,  Atlanta,  Georgia 
3033.3. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  A.  Orenstein,  M.D.,  Director, 
National  Immunization  Program, 


Centers  for  Disease  Control  and 
Prevention,  Mailstop  E-05, 1600  Clifton 
Road,  N.E.,  Atlanta,  Georgia  30333, 
telephone  (404)  639-8200. 
SUPPLEMENTARY  INFORMATION:  The 
National  Childhood  Vaccine  Injury  Act 
of  1986  (Public  Law  99-660),  as 
amended  by  Section  708  of  Public  Law 
103-183,  added  Section  2126  to  the 
Public  Health  Service  Act.  Section  2126, 
codified  at  42  U.S.C.  §300aa-26, 
requires  the  Secretary  of  Health  and 
Human  Services  to  develop  and 
disseminate  vaccine  information 
materials  for  distribution  by  health  care 
providers  to  any  patient  (or  to  the  parent 
or  legal  representative  in  the  case  of  a 
child)  receiving  vaccines  covered  under 
the  National  Vaccine  Injury 
Compensation  Program. 

Development  and  revision  of  the 
vaccine  information  materials  have  been 
delegated  by  the  Secretary  to  the  Centers 
for  Disease  Control  and  Prevention 
(CDC).  Section  2126  requires  that  the 
materials  be  developed,  or  revised,  after 
notice  to  the  public,  with  a  60-day 
comment  period,  and  in  consultation 
with  the  Advisory  Commission  on 
Childhood  Vaccines,  appropriate  health 
care  provider  and  parent  organizations, 
and  the  Food  and  Drug  Administration. 
The  law  also  requires  that  the 
information  contained  in  the  materials 
be  based  on  available  data  and 
information,  be  presented  in 
understandable  terms,  and  include: 

(1)  A  concise  description  of  the 
benefits  of  the  vaccine, 

(2)  A  concise  description  of  the  risks 
associated  with  the  vaccine, 

(3)  A  statement  of  the  availability  of 
the  National  Vaccine  Injury 
Compensation  Program,  and 

(4)  Such  other  relevant  information  as 
may  be  determined  by  the  Secretary. 

The  vaccines  initially  covered  under  - 
the  National  Vaccine  Injury 
Compensation  Program  were  diphtheria, 
tetanus,  pertussis,  measles,  mumps, 
rubella,  and  poliomyelitis  vaccines. 
Since  April  15, 1992,  any  health  care 
provider  who  intends  to  administer  one 
of  the  covered  vaccines  is  required  to 
provide  copies  of  the  relevant  vaccine 
information  materials  prior  to 
administration  of  any  of  these  vaccines. 
(The  materials  currently  in  use  for 
measles,  mumps,  and  rubella  vaccines 
and  the  tetanus  diphtheria  [Td]  vaccine, 
were  published  in  a  Federal  Register 
notice  on  June  20,  1994  (59  FR  31888). 
The  current  materials  for  polio  vaccine 
were  published  in  a  Federal  Register 
notice  on  February  6. 1997  (62  FR  5696). 
and,  the  current  materials  for 
diphtheria,  tetanus,  and  pertussis 
containing  vaccines,  other  than  Td 


vaccine,  were  published  in  a  Federal 
Register  notice  on  January  9, 1998  (63 
FR  1730).  Instructions  for  use  of  the 
vaccine  information  materials  and  a  list 
of  contacts  for  obtaining  copies  of  these 
materials  are  included  in  the  January  9, 
1998  Federal  Register  notice  (63  FR 
1730).) 

Newly  Covered  Vaccines 

With  passage  of  Public  Law  105-34, 
Congress  expanded  coverage  of  the 
National  Vaccine  Injury  Compensation 
Program,  effective  August  6, 1997,  to 
include  the  following  additional 
vaccines:  hepatitis  B,  Haemophilus 
influenzae  type  b  (Hib),  and  Varicella 
(chickenpox)  vaccines.  (See  63  FR 
25777,  May  11, 1998,  for  information 
regarding  coverage  of  these  vaccines 
under  the  Vaccine  Injury  Compensation 
Program.)  Therefore,  as  required  xmder 
42  U.S.C.  300aa-26,  CDC  must  develop 
vaccine  information  materials  covering 
these  vaccines. 

Included  in  this  notice  are  proposed 
vaccine  information  materials  covering 
hepatitis  B,  Haemophilus  influenzae 
type  b  (Hib),  and  Varicella  vaccines.  In 
addition  to  proposed  materials  for  these 
newly  covered  vaccines,  this  notice  also 
includes  proposed  revised  vaccine 
information  materials  for  measles,  — , 
mumps,  rubella  (MMR)  vaccines.  The 
MMR  materials  are  being  revised  to 
follow  the  format  of  the  materials 
published  since  1997. 

The  proposed  vaccine  information 
materials  included  in  this  notice  were 
drafted  in  consultation  with  the 
Advisory  Commission  on  Childhood 
Vaccines,  the  Food  and  Drug 
Administration,  American  Academy  of 
Pediatrics,  American  Nurses 
Association,  Dissatisfied  Parents 
Together,  Healthy  Start,  Immunization 
Action  Coalition,  Immunization 
Education  and  Action  Committee: 
Healthy  Mothers/Healthy  Babies 
Coalition,  National  Association  of 
Pediatric  Nurse  Associates  and 
Practitioners,  National  Association  of 
County  Health  Officials,  National 
Coalition  for  Adult  Immunization, 
National  Coalition  of  Hispanic  Health 
and  Human  Services  Organizations 
(COSSMHO),  National  Council  of  La 
Raza^  National  Vaccine  Advisory 
Committee,  and  the  National  Vaccine 
Injury  Compensation  Program.  Also, 
CDC  provided  copies  of  the  draft 
materials  to  other  organizations  and 
sought  their  consultation;  however, 
those  organizations  did  not  provide   ' 
comments.  In  addition  to  consultation 
with  these  groups,  the  CDC  presented 
drafts  of  these  vaccine  information 
materials  to  parents  gathered  in  18 
ethnically  and  geographically  diverse 
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focus  groups.  Comments  provided  by 
the  consultants  and  focus  groups  were 
considered  in  drafting  the  proposed 
vaccine  information  materials  included 
in  this  notice. 

We  invite  written  comment  on  the 
proposed  vaccine  information  materials 
that  follow,  entitled  "Hepatitis  B 
Vaccine:  What  You  Need  to  Know," 
"Haemophilus  influenzae  type  b  (Hib) 
Vaccine:  What  You  Need  to  Know," 
"Chickenpox  Vaccine:  What  You  Need 
to  Know,"  and  "Measles,  Mumps  and 
Rubella  Vaccines:  What  You  Need  to 
Know."  Comments  submitted  will  be 
considered  in  finalizing  these  materials. 
When  the  final  materials  are  published 
in  the  Federal  Register,  the  notice  will 
include  an  effective  date  for  their  use. 


Hepatitis  B  Vaccine— What  You  Need  to 
Know 

1.  Why  Get  Vaccinated? 

Hepatitis  B  is  a  Serious  Disease 

The  hepatitis  B  virus  can  cause  short- 
term  (acute)  illness  that  leads  to: 

•  Loss  of  appetite. 

•  Tiredness. 

•  Pain  in  muscles,  joints,  and 
stomach. 

•  Diarrhea  and  vomiting. 

•  Jaundice  (yellow  skin  or  eyes). 

It  can  also  cause  long-term  (chronic) 
illness  that  leads  to: 

•  Liver  damage  (cirrhosis). 


•  Liver  cancer. 

•  Death. 

Each  year  in  the  United  States  it  is 
estimated  that, 

•  64,000  people — mostly  yoimg 
adults — get  hepatitis  B. 

•  More  than  11,000  people  have  to 
stay  in  the  hospital  because  of  hepatitis 
B. 

•  About  1.25  million  people  have 
chronic  hepatitis  B  infection. 

•  4.000-5,000  people  die  fi-om 
chronic  hepatitis  B. 

Hepatitis  B  vaccine  can  prevent 
hepatitis  B.  Hepatitis  B  vaccine  is  the 
first  anti-cancer  vaccine  because  it  can 
prevent  a  form  of  liver  cancer. 

2.  How  is  Hepatitis  B  Virus  Spread? 

Hepatitis  B  virus  is  spread  through 
contact  with  the  blood  or  body  fluids  of 
an  infected  person.  A  person  can  get 
infected  in  several  ways,  such  as: 

•  During  birth  when  the  virus  passes 
from  an  infected  mother  to  her  baby. 

•  By  having  sex  with  an  infected 
person. 

•  By  injecting  illegal  drugs. 

•  By  being -stuck  with  a  used  needle. 

•  By  sharing  personal  items,  such  as 
a  razor  or  toothbrush,  with  an  infected 
person. 

People  can  get  hepatitis  B  infection 
without  knowing  how  they  got  it.  About 
one  third  of  hepatitis  B  cases  in  the 
United  States  have  an  unknowrn  source. 

HEPATITIS  B  VACCINATION  SCHEDOLE 


3.  Who  Should  Get  Hepatitis  B  Vaccine 
and  When? 

(1)  Everyone  18  years  of  age  and 
younger. 

(2)  Adults  over  18  who  are  at  risk. 
Adults  at  risk  for  hepatitis  B  infection 

include: 

•  Men  or  women  who  have  sex  with 
more  than  one  steady  partner. 

•  Men  or  women  who  have  recently 
gotten  a  sexually  transmitted  disease. 

•  Injection  drug  users. 

•  Men  who  have  sex  with  other  men. 

•  Household  contacts  and  sex 
partners  of  persons  with  long-term 
hepatitis  B. 

•  People  whose  job  involves  contact 
with  human  blood. 

•  People  who  live  or  travel  for  more 
than  6  months  in  countries  where 
hepatitis  B  is  common. 

•  Clients  and  staff  in  institutions  for 
the  developmentally  disabled. 

•  Hemodialysis  patients. 

•  Recipients  of  certain  blood 
products. 

•  Prisoners  in  long-term  correctional 
facilities. 

If  you  are  not  sure  whether  you  are  at 
risk,  ask  your  doctor  or  nurse. 

People  should  get  3  doses  of  hepatitis 
B  vaccine,  according  to  the  following 
schedule.  If  you  miss  a  dose  or  get 
behind  schedule,  get  the  next  dose  as 
soon  as  you  can.  There  is  no  need  to 
start  over. 


WHO? 

>                       WHEN? 

Infant  wtiose  mother  is  Infected 
with  hepatitis  B 

Infartt  whose  mother  is  rK)t  irv 
fected  with  hepatitis  B 

Older  child,  adolescent,  or  adult 

FiKt  Dose 

Within  12  hours  of  birth 

Birth-2  months  of  age 

Any  time. 

Second  Dose                   

1-4  months  of  age  (At  least  1 

month  after  first  dose). 
6-18  months  of  age  

1-2  months  after  first  dose. 

Third  Dose  

6  months  of  age 

4-6  months  after  first  dose. 

The  second  dose  must  be  given  at 
least  1  month  after  the  first  dose,  and 
the  third  dose  must  be  given  at  least  2 
months  after  the  second  and  at  least  4 
months  after  the  first.  The  third  dose 
should  not  be  given  to  infants  younger 
than  6  months  of  age. 

All  three  doses  are  needed  for  full  and 
lasting  imirlunity. 

Ask  your  doctor  or  nurse  for  more 
information. 

Hepatitis  B  vaccine  may  be  given  at 
the  same  time  as  other  vaccines. 

4.  Some  People  Should  Not  Get 
Hepatitis  B  Vaccine  or  Should  Wait 

People  should  not  get  hepatitis  B 
vaccine  if  they  have  ever  had  a  serious 
allergic  reaction  to: 


— A  previous  dose  of  hepatitis  B 

vaccine,  or 
— Baker's  yeast  (the  kind  used  for 

making  bread) 

People  who  are  moderately  or 
severely  ill  at  the  time  the  shot  is 
scheduled  should  usually  wait  until 
they  recover  before  getting  hepatitis  B 
vaccine. 

Ask  your  doctor  or  nurse  for  more 
information. 

5.  What  Are  the  Risks  From  Hepatitis  B 
Vaccine? 

•  A  vaccine,  like  any  medicine,  is 
capable  of  causing  life-threatening 
problems,  such  as  severe  allergic 
reactions.  The  risk  of  hepatitis  B  vaccine 


causing  serious  harm,  or  death,  is 
extremely  small. 

'  •  Getting  hepatitis  B  vaccine  is  much 
safer  than  getting  hepatitis  B  disease. 

•  Most  people  who  get  hepatitis  B 
vaccine  do  not  have  any  problems  vtiXh 
it. 

Mild  Problems 

•  Soreness  where  the  shot  was  given, 
lasting  a  day  or  two  (up  to  1  out  of  11 
children  and  adolescents,  and  about  1 
out  of  4  adults). 

•  Mild  to  moderate  fever  (up  to  1  out 
of  14  children  and  adolescents,  and  1 
out  of  100  adults). 

Severe  Problems 

•  Serious  allergic  reaction  (very  rare). 
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6.  What  if  There  is  a  Moderate  or  Severe 
Reaction? 

What  Should  I  Look  For? 

•  Any  unusual  condition,  such  as  a 
serious  allergic  reaction,  high  fever  or 
behavior  changes.  Signs  of  a  serious 
allergic  reaction  can  include  difficulty 
breathing,  hoarseness  or  wheezing, 
hives,  paleness,  weakness,  a  fast  heart 
beat  or  dizziness.  If  such  a  reaction  were 
to  occur,  it  would  be  within  a  few 
minutes  to  a  few  hours  after  the  shot. 

What  Should  I  Do? 

•  Call  a  doctor  or  get  the  person  to  a 
doctor  right  away. 

•  Tell  your  doctor  what  happened, 
the  date  and  time  it  happened,  and 
when  the  vaccination  was  given. 

•  Ask  your  doctor,  nurse,  or  health 
department  to  file  a  Vaccine  Adverse 
Event  Reporting  System  (VAERS)  form, 
or  call  VAERS  yourself  at  1-800-822- 
7967. 

7.  The  National  Vaccine  Injury 
Compensation  Program 

In  the  rare  event  that  you  or  your 
child  has  a  serious  reaction  to  a  vaccine, 
a  Federal  program  has  been  created  to 
help  you  pay  for  the  care  of  those  who 
have  been  harmed. 

For  details  about  the  National  Vaccine 
Injury  Compensation  program,  call  1- 
800-338-2382  or  visit  the  program's 
website  at  http://www.hrsa.dhhs.gov/ 
bhpr/vicp 

8.  How  Can  I  Learn  More? 

•  Ask  your  doctor  or  nurse.  They  can 
give  you  the  vaccine  package  insert  or 
suggest  other  sources  of  information. 

•  Call  your  local  or  state  health 
department.  They  can  give  you  the 
Parents  Guide  to  Childhood 
Immunization,  Immunization  of  Adults: 
A  Call  to  Action,  or  other  information. 

•  Contact  the  Centers  for  Disease 
Control  and  Prevention  (CDC): 

—Call  1-800-232-2522  (English) 
—Call  1-888-443-7232  (English) 
—Call  1-800-232-0233  (Espahol) 
— Visit  the  National  Immunization 

Program's  website  at  http:// 

www.cdc.gov/nip 
— Visit  the  Hepatitis  Branch's  website  at 

http://www.cdc.gov/ncidod/diseases/ 

hepatitis/hepatitis.htm 
U.S.  Department  of  Health  &  Human 

Services 
Centers  for  Disease  Control  and 

Prevention 
National  Immunization  Program 
Hepatitis  B  (00/00/00)  (Proposed) 
Vaccine  Information  Statement 
42  U.S.C.  §  300aa-26 


Haemophilus  Influenzae  Type  B 
(HIB)  Vaccine— What  You  Need  to 
Know 

1.  What  is  Hit  Disease? 

Haemophilus  influenzae  type  b  (Hib) 
disease  is  a  serious  disease  caused  by  a 
bacteria.  It  usually  strikes  children 
under  5  years  old. 

Your  child  can  get  Hib  disease  by 
being  around  other  children  or  adults 
who  may  have  the  bacteria  and  not 
"  know  it.  The  germs  spread  from  person 
to  person  through  the  air.  If  the  germs 
stay  in  the  child's  nose  and  throat,  the 
child  probably  will  not  become  sick.  But 
sometimes  the  germs  spread  into  the 
lungs  or  the  bloodstream,  and  then  Hib 
can  cause  serious  problems. 

Before  Hib  vaccine,  Hib  disease  was 
the  leading  cause  of  bacterial  meningitis 
among  children  under  5  years  old  in  the 
United  States.  Meningitis  is  an  infection 
of  the  brain  and  spinal  cord  coverings 
which  can  lead  to  lasting  brain  damage. 

In  addition  to  meningitis,  Hib  disease 
can  cause: 

•  Hearing  loss. 

•  Pneumonia. 

•  Severe  swelling  in  the  throat, 
making  it  hard  to  breathe. 

•  Infections  of  the  blood,  joints, 
bones,  and  covering  of  the  heart. 

•  Death. 

Hib  Vaccine  Can  Prevent  Hib  Disease 

Many  more  children  would  get  Hib 
disease  if  we  stopped  vaccinating. 

2.  Who  Should  Get  Hib  Vaccine  and 
When? 

Children  Should  Get  Hib  Vaccine  At: 

•  2  months  of  age 

•  4  months  of  age 

•  6  months  of  age* 

•  12-15  months  of  age 

'Depending  on  what  brand  of  Hib 
vaccine  is  used,  your  child  might  not 
need  the  dose  at  6  months  of  age.  Your 
doctor  or  nurse  will  tell  you  if  this  dose 
is  needed. 

If  you  miss  a  dose  or  get  behind 
schedule,  get  the  next  dose  as  soon  as 
you  can.  There  is  no  need  to  start  over. 

Hib  vaccine  may  be  given  at  the  same 
time  as  other  vaccines. 

Older  Children  and  Adults 

Children  over  5  years  old  usually  do 
not  need  Hib  vaccine.  But  some  older 
children  or  adults  with  special  health 
conditions  should  get  it.  These 
conditions  include  sickle  cell  disease, 
HIV/ AIDS,  removal  of  the  spleen,  bone 
marrow  transplant,  or  cancer  treatment 
with  drugs.  Ask  your  doctor  or  nurse  for 
details. 


3.  Some  People  Should  Not  Get  Hib 
Vaccine  or  Should  Wait 

People  who  have  ever  had  a  serious 
allergic  reaction  to  a  previous  dose  of 
Hib  vaccine  should  not  get  another 
dose. 

Children  less  than  6  weeks  of  age 
should  not  get  Hib  vaccine. 

People  who  are  moderately  or 
severely  ill  at  the  time  the  shot  is 
scheduled  should  usually  wait  until 
they  recover  before  getting  Hib  vaccine. 

Ask  your  doctor  or  nurse  for  more 
information. 

4.  What  Are  the  Risks  From  Hib 
Vaccine? 

•  A  vaccine,  like  any  medicine,  is 
capable  of  causing  life-threatening 
problems,  such  as  severe  allergic 
reactions.  The  risk  of  Hib  vaccine 
causing  serious  harm,  or  death,  is 
extremely  small. 

•  Getting  Hib  vaccine  is  much  safer 
than  getting  Hib  disease. 

•  Most  people  who  get  Hib  vaccine 
do  not  have  any  problems  with  it. 

Mild  Problems 

•  Redness,  warmth,  or  swelling  where 
the  shot  was  given  (up  to  1  out  of  25 
children). 

•  Fever  over  lOlT  (up  to  1  out  of  20 
children). 

If  these  problems  happen,  they 
usually  start  within  a  day  of 
vaccination.  They  may  last  2-3  days. 

5.  What  if  There  is  a  Moderate  or  Severe 
Reaction? 

What  Should  I  Look  For? 

•  Any  imusual  condition,  such  as  a 
serious  allergic  reaction,  high  fever  or 
behavior  changes.  Signs  of  a  serious 
allergic  reaction  can  include  difficulty 
breathing,  hoarseness  or  wheezing, 
hives,  paleness,  weakness,  a  fast  heart 
beat  or  dizziness. 

What  Should  I  Do? 

•  Call  a  doctor  or  get  the  person  to  a 
doctor  right  away. 

•  Tell  your  doctor  what  happened, 
the  date  and  time  it  happened,  and 
when  the  vaccination  was  given. 

•  Ask  your  doctor,  nurse,  or  health 
department  to  file  a  Vaccine  Adverse 
Event  Reporting  System  (VAERS)  form, 
or  call  VAERS  yourself  at  1-800-822- 
7967. 

6.  The  National  Vaccine  Injury 
Compensation  Program 

In  the  rare  event  that  you  or  your 
child  has  a  serious  reaction  to  a  vaccine, 
a  Federal  program  has  been  created  to 
help  you  pay  for  the  care  of  those  who 
have  been  harmed. 
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For  details  about  the  National  Vaccine 
Injury  Compensation  program,  call  1^ 
800-338-2382  or  visit  the  program's 
website  at  http://www.hrsa.dhhs.gov/ 
bhpr/vicp 

7.  How  Can  I  Learn  More? 

•  Ask  your  doctor  or  nurse.  They  can 
give  you  the  vaccine  package  insert  or 
suggest  other  sources  of  information. 

•  Call  your  local  or  state  health 
department.  They  can  give  you  the 
Parents  Guide  to  Childhood 
Immunization  or  other  information. 

•  Contact  the  Centers  for  Disease 
Control  and  Prevention  (CDC): 
—Call  1-800-232-2522  (English) 
—Call  1-800-232-0233  (Espaiiol) 
— ^Visit  the  National  Immunization 

Program's  website  at  http:// 
www.cdc.gov/nip 

U.S.  Department  of  Health  &  Human 

Services 
Centers  for  Disease  Control  and 

Prevention 
National  Immunization  Program 
Hib  (00/00/00)  (Proposed) 
Vaccine  Information  Statement 
42  U.S.C.  300aa-26 
♦        •        *        *        * 

Chiclcenpox  Vaccine— What  You  Need 
to  Know 

1.  Why  Get  Vaccinated? 

Chickenpbx  (also  called  Varicella)  is  a 
Common  Childhood  Disease 

It  is  usually  mild,  but  it  can  be 
serious,  especially  in  young  infants  and 
adults. 

•  The  chickenpox  virus  can  be  spread 
from  person  to  person  through  the  air, 
or  by  contact  with  fluid  from 
chickenpox  blisters. 

•  It  causes  a  rash,  itching,  fever,  and 
tiredness. 

•  It  can  lead  to  severe  skin  infection, 
scars,  pneumonia,  brain  damage,  or 
death. 

•  A  person  who  has  had  chickenpox 
can  get  a  painful  rash  called  shingles 
years  later. 

•  About  12,000  people  are 
hospitalized  for  chickenpox  each  year  in 
the  United  States. 

•  About  100  people  die  each  year  in 
the  United  States  as  a  result  of 
chickenpox. 

Chickenpox  Vaccine  Can  Prevent 
Chickenpox 

2.  Chickenpox  Vaccine 

•  If  someone  who  has  been 
vaccinated  does  get  chickenpox,  it  is 
usually  very  mild.  They  have  fewer 
spots,  are  less  likely  to  have  a  fever,  and 
will  recover  faster. 


3.  Who  Should  Get  Chickenpox  Vaccine 
and  When? 

•  Children  should  get  chickenpox 
vaccine  between  12  and  18  months  of 
age. 

•  Older  children,  or  adults,  who  have 
never  had  chickenpox  or  chickenpox 
vaccine  should  get  the  vaccine.  It  can  be 
given  at  any  age. 

Dosage: 
Children  1-12  years  of  age:  1  dose 
Anyone  13  years  of  age  or  older:  2 

doses,  4-8  weeks  apart 

Ask  your  doctor  or  nurse  for  details. 

Chickenpox  vaccine  may  be  given  at 
the  same  time  as  other  vaccines. 

4.  Some  People  Should  Not  Get 
Chickenpox  Vaccine  or  Should  Wait 

•  People  who  have  ever  had  a  serious 
allergic  reaction  to  gelatin,  the  antibiotic 
neomycin,  or  a  previous  dose  of 
chickenpox  vaccine  should  not  get  the 
vaccine. 

•  People  who  are  moderately  or 
severely  ill  at  the  time  the  shot  is  '' 
scheduled  should  usually  wait  until 
they  recover  before  getting  chickenpox 
vaccine. 

•  Pregnant  women  should  wait  to  get 
chickenpox  vaccine  until  after  they  have 
given  birth. 

•  Some  people  should  check  with 
their  doctor  about  whether  they  should 
get  chickenpox  vaccine.  These  people 
include  anyone  who: 

—Has  HTV/AIDS,  or  another  disease  that 

affects  the  immune  system 
— Is  being  treated  with  drugs  that  affect 

the  immune  system,  such  as  steroids, 

for  2  weeks  or  longer 
— Has  any  kind  of  cancer 
— Is  taking  cancer  treatment  with  x-rays 

or  drugs 

•  People  who  recently  had  a 
transfusion  or  were  given  other  blood 
products  should  ask  their  doctor  when 
they  may  get  chickenpox  vaccine. 

If  you  are  not  sure,  ask  your  doctor  or 
nurse. 

5.  What  Are  the  Risks  From  Chickenpox 
Vaccine? 

•  A  vaccine,  like  any  medicine,  is 
capable  of  causing  life-threatening 
problems,  such  as  severe  allergic 
reactions.  The  risk  of  chickenpox 
vaccine  causing  serious  harm,  or  death, 
is  extremely  small. 

•  Getting  chickenpox  vaccine  is  much 
safer  than  getting  chickenpox  disease. 

•  Most  people  who  get  chickenpox 
vaccine  do  not  have  any  problems  with 
it. 

Mild  Problems 

•  Soreness  or  swelling  where  the  shot 
was  given  (about  1  out  of  5  children  and 
up  to  1  out  of  3  adolescents  and  adults). 


•  Fever  (1  out  of  6  children,  1  out  of 
10  adolescents  or  adults). 

•  Mild  rash,  up  to  a  month  alter 
vaccination  (up  to  1  out  of  16  people 
getting  the  vaccine).  These  people  can, 
rarely,  spread  the  vaccine  virus  to  other 
members  of  their  household. 

Moderate  Problems 

•  Seizure  (jerking  or  staring)  caused 
by  fever  (less  than  1  out  of  1,000  people 
getting  the  vaccine). 

Severe  Problems 

Some  severe  problems,  including 
pneumonia,  brain  damage,  or  low  blood 
count,  have  been  reported  after 
chickenpox  vaccination.  These  happen 
so  rarely  experts  cannot  tell  whether 
they  are  caused  by  the  vaccine  or  not. 
If  they  are,  it  is  extremely  rare. 

6.  What  if  There  is  a  Moderate  or  Severe 
Reaction? 

What  Should  I  Look  For? 

Any  imusual  condition,  such  as  a 
serious  allergic  reaction,  high  fever  or 
behavior  changes.  Signs  of  a  serious 
allergic  reaction  can  include  difficulty 
breathing,  hoarseness  or  wheezing, 
hives,  paleness,  weakness,  a  fast  heart 
beat  or  dizziness.  If  it  occurs,  a  high 
fever  or  seizure  would  occur  one  to  six 
weeks  after  the  shot. 

What  Should  I  Do? 

•  Call  a  doctor  or  get  the  person  to  a 
doctor  right  away. 

•  Tell  your  doctor  what  happened, 
the  date  and  time  it  happened,  and 
when  the  vaccination  was  given. 

•  Ask  your  doctor,  nurse,  or  health 
department  to  file  a  Vaccine  Adverse 
Event  Reporting  System  (VAERS)  form, 
or  call  VAERS  yourself  at  1-800-822- 
7967. 

7.  The  National  Vaccine  Injury 
Compensation  Program 

In  the  rare  event  that  you  or  your 
child  has  a  serious  reaction  to  a  vaccine, 
a  Federal  program  has  been  created  to 
help  you  pay  for  the  care  of  those  who 
have  been  harmed. 

For  details  about  the  National  Vaccine 
Injury  Compensation  program,  call  1- 
800-338-2382  or  visit  the  program's 
website  at  http://www.hrsa.dhhs.gov/ 
bhpr/vicp 

8.  How  Can  I  Learn  More? 

•  Ask  your  doctor  or  nurse.  They  can 
give  you  the  vaccine  package  insert  or 
suggest  other  sources  of  information. 

•  Call  your  local  or  state  health 
department.  They  can  give  you  the 
Parents  Guide  to  Childhood 
Immunization,  Immunization  of  Adults: 
A  Call  to  Action,  or  other  information. 
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•  Contact  the  Centers  for  Disease 
Control  and  Prevention  (CDC): 
—Call  1-800-232-2522  (English) 
—Call  1-800-232-0233  (Espanol) 
— Visit  the  National  Immunization 
.  Program's  website  at  http:// 

www.cdc.gov/nip 
U.S.  Department  of  Health  &  Human 

Services 
Centers  for  Disease  Control  and 

Prevention 
National  Immunization  Program 
Varicella  (00/00/00)  (Proposed) 
Vaccine  Information  Statement 
42U.S.C.  §300aa-26 


Measles,  Mumps  and  Rubella 
Vaccines — What  You  Need  To  Know 

1.  Why  Get  Vaccinated? 

Measles,  Mumps,  and  Rubella  Are 
Serious  Diseases 

Measles 

•  Measles  virus  causes  rash,  cough, 
runny  nose,  eye  irritation,  and  fever. 

•  It  can  lead  to  ear  infection, 
pneumonia,  seizures  (jerking  and 
staring),  brain  damage,  and  death. 

Mumps 

•  Mumps  virus  causes  fever, 
headache,  and  swollen  glands. 

•  It  can  lead  to  deafness,  meningitis 
(infection  of  the  brain  and  spinal  cord 
covering),  painful  swelling  of  the 
testicles,  and,  rarely,  death. 

Rubella  (German  Measles) 

•  Rubella  virus  causes  rash,  mild 
fever,  swollen  glands,  and  arthritis 
(mostly  in  women). 

•  If  a  woman  gets  rubella  while  she 
is  pregnant,  she  could  have  a 
miscarriage  or  her  baby  could  be  bom 
with  serious  birth  defects. 

You  or  your  child  could  catch  these 
diseases  by  being  around  someone  who 
has  them.  They  spread  from  person  to 
person  through  the  air. 

Measles,  Mumps,  and  Rubella  (MMR) 
Vaccine  Can  Prevent  These  Diseases 

Most  children  who  get  their  MMR 
shots  will  not  get  these  diseases.  Many 
more  children  would  get  them  if  we 
stopped  vaccinating. 

2.  Who  Should  Get  AfiVffl  Vaccine  and 
When? 

Children  should  get  2  doses  of  MMR 
vaccine,  the  first  at: 

V  12-15  months  of  age 
And  the  second  at: 

V  4-6  years  of  age 

These  are  the  recommended  ages.  But 
children  can  get  the  second  dose  of 
MMR  vaccine  at  any  age,  as  long  as  it 
is  at  least  28  days  after  the  first  dose. 


Some  Adults  Should  Also  Get  MMR 
Vaccine 

Generally,  anyone  18  years  of  age  or 
older,  who  was  bom  after  1957,  should 
get  at  least  one  dose  of  MMR  vaccine 
unless  they: 

•  Have  documentation  of  at  least  one 
dose  each  of  measles,  mumps,  and 
rubella  vaccines, 

•  Have  other  acceptable  evidence  of 
immimity  to  these  three  diseases,  or 

•  Have  a  medical  reason  why  they 
should  not  get  the  vaccines  (see  #3, 
below). 

Ask  your  doctor  or  nurse  for  more 
information. 

Adults  with  a  special  need  for  these 
three  vaccines  include: 

•  College  students,  trade  school 
students,  and  other  students  beyond 
high  school. 

•  People  working  in  hospitals  and 
other  nftedical  faciUties. 

•  International  travelers  and    . 
passengers  on  cruise  ships. 

•  Women  of  childbearing  age  (who 
are  not  pregnant). 

•  People  who  move  to  the  US  from 
coimtries  that  do  not  have  routine 
rubella  vaccination. 

MMR  vaccine  may  be  given  at  the 
.same  time  as  other  vaccines.  Immunity 
from  MMR  vaccine  probably  lasts  for 
life. 

3.  Some  People  Should  Not  Get  MMR 
Vaccine  or  Should  Wait 

•  People  who  have  ever  had  a  serious 
allergic  reaction  to  gelatin,  the  antibiotic 
neomycin,  or  a  previous  dose  of  MMR 
vaccine  should  not  get  the  vaccine. 

•  People  who  are  moderately  or 
severely  ill  at  the  time  the  shot  is 
scheduled  should  usually  wait  until 
they  recover  before  getting  MMR 
vaccine. 

•  Pregnant  women  should  wait  to  get 
MMR  vaccine  until  after  they  have  given 
birth.  Women  should  not  get  pregnant 
for  3  months  after  getting  MMR  vaccine. 

•  Some  people  should  check  with 
their  doctor  about  whether  they  should 
get  MMR  vaccine.  These  people  include 
anyone  who: 

—Has  HIV/ AIDS,  or  another  disease  that 

affects  the  immune  system. 
— Is  being  treated  with  drugs  that  aHiect 

the  immune  system,  such  as  steroids, 

for  2  weeks  or  longer. 
— Has  any  kind  of  cancer. 
— Is  taking  cancer  treatment  with  x-rays 

or  drugs. 
— Has  ever  had  a  low  platelet  count  (a 

blood  disorder). 

•  People  who  recently  had  a 
transfusion  or  were  given  other  blood 
products  should  ask  their  doctor  when 
they  may  get  MMR  vaccine. 


If  you  are  not  sure,  ask  your  doctor  or 
nurse. 

4.  What  Are  the  Risks  From  MMR 
Vaccine? 

•  A  vaccine,  like  any  medicine,  is 
capable  of  causing  life-threatening 
problems,  such  as  severe  allergic 
reactions.  The  risk  of  MMR  vaccine 
causing  serious  harm,  or  death,  is 
extremely  small. 

•  Getting  MMR  vaccine  is  much  safer 
than  getting  any  of  these  three  diseases. 

.  •  Most  people  who  get  MMR  vaccine 
do  not  have  any  problems  with  it. 

Mild  Problems 

•  Fever  (up  to  1  person  out  of  6). 

•  Mild  rasn  (about  1  person  out  of 
20). 

•  Swelling  of  glands  in  the  cheeks, 
neck,  or  under  the  jaw  (rare). 

If  these  problems  occur,  it  is  usually 
within  7-12  days  after  the  shot.  They 
occur  less  often  after  the  second  dose. 

Moderate  Problems 

•  Seizure  (jerking  or  staring)  caused 
by  fever  (about  1  out  of  3,000  doses). 

•  Temporary  pain  and  stifhiess  in  the 
joints,  mostly  in  teenage  or  adult 
women  (up  to  1  out  of  4).  ^ 

•  Low  platelet  count,  which  can 
cause  a  bleeding  disorder  (about  1  out 
of  30,000  doses). 

Severe  Problems  (Very  Rare) 

•  Serious  allergic  reaction  (less  than  1 
out  of  a  million  doses). 

Several  other  severe  problems  have 
been  known  to  occur  after  a  child  gets 
MMR  vaccine.  But  this  happens  so 
rarely,  experts  cannot  be  sure  whether 
they  are  caused  by  the  vaccine  or  not. 
These  include: 

•  Deafness. 

•  Long  seizures,  coma,  or  lowered 
consciousness. 

•  Permanent  brain  damage. 

5.  What  if  There  is  a  Moderate  or  Severe 
Reaction? 

What  Should  I  Look  For? 

•  Any  unusual  condition,  such  as  a 
serious  allergic  reaction,  high  fever  or 
behavior  changes.  Signs  of  a  serious 
allergic  reaction  can  include  difficulty 
breathing,  hoarseness  or  wheezing, 
hives,  paleness,  weakness,  a  fast  heart 
beat  or  dizziness.  If  it  occurs,  a  high 
fever  or  seizure  would  occur  1  to  2 
weeks  after  the  shot. 

What  Should  I  Do? 

•  Call  a  doctor  or  get  the  person  to  a 
doctor  right  away. 

•  Tell  your  doctor  what  happened, 
the  date  and  time  it  happened,  and 
when  the  vaccination  was  given. 
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•  Ask  your  doctor,  nurse,  or  health 
department  to  file  a  Vaccine  Adverse 
Event  Reporting  System  (VAERS)  form, 
or  call  VAERS  yourself  at  1-800-822- 
7967. 

6.  The  National  Vaccine  Injury 
Compensation  Program 

In  the  rare  event  that  you  or  your 
child  has  a  serious  reaction  to  a  vaccine, 
a  Federal  program  has  been  created  to 
help  you  pay  for  the  care  of  those  who 
have  been  harmed. 

For  details  about  the  National  Vaccine 
Injury  Compensation  program,  call  1- 
800-338-2382  or  visit  the  program's 
website  at  http://www.hrsa.dhhs.gov/ 
bhpr/vicp 

7.  How  Can  I  Learn  More? 

•  Ask  your  doctor  or  nurse.  They  can 
give  you  the  vaccine  package  insert  or 
suggest  other  sources  of  information. 

•  Call  your  local  or  state  health 
department.  They  can  give  you  the 
Parents  Guide  to  Childhood 
Immunization,  Immunization  of  Adults: 
A  Call  to  Action,  or  other  information. 

•  Contact  the  Centers  for  Disease 
Control  £uid  Prevention  (CDC): 
—Call  1-800-232-2522  (EngUsh) 
—Call  1-800-232-0233  (Espanol) 


— Visit  the  National  Immunization 

Program's  website  at  http:// 

www.cdc.gov/nip 
U.S.  Department  of  Health  &  Human 

Services 
Centers  for  Disease  Control  and 

Prevention 
National  Immimization  Program 
MMR  (00/00/00)  (Proposed) 
Vaccine  Information  Statement 
42  U.S.C.  300aa-26 

Dated:  August  28, 1998. 
Thena  M.  Durham, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  98-23736  Filed  9-2-98;  8:45  am) 
WLUNG  CODE  416»-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidron  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Child  Care  and  Development 
Fund  Annual  Report  on  Services 
Provided  (ACF-700). 


OMB  No.;  0980-0241. 

Description:  The  Child  Care  and 
Development  Fund  (CCDF)  Report  is  the 
required  annual  tribal  aggregate 
information  on  services  provided 
through  the  CCDF,  which  is  required 
per  Child  Care  and  Development  Block 
Grant  (CCDBG)  Final  Rule  45  CFR  Parts 
98  and  99.  Tribes  are  required  to  submit 
annual  aggregate  data  appropriate  to 
tribal  programs  on  children  and  families 
receiving  CCDF-funds  or  CCDBG  funded 
Child  care  services.  The  CCDF 
regulations  require  Tribal  Lead  Agencies 
to  report  a  supplemental  narrative 
which  describes  general  child  care 
activities  and  actions  in  the  Tribal  Lead 
Agency's  service  area  and  is  not  Umited- 
to  the  CCDF-funded  activities  but 
addresses  all  child  care  in  the  Tribal 
Lead  Agency's  service  area.  This 
information  vriU  be  included  in  the 
Secretary's  report  to  Congress,  as 
appropriate,  and  will  be  shared  with  all 
Tribal  Lead  Agencies  to  inform  them  of 
CCDF  or  CCDBG- funded  activities  in 
other  tribal  programs. 

Respondents:  Tribal  Governments. 


Instrument 

Numt)er  of  re- 
spondents 

Numt}er  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Total  txirden 
hours 

CCDF  Annual  Reoort  (ACF-700)          

224 

1 

40 

9,760 

Estimated  Total  Annual  Burden 
Hours:  9,760. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be.obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 
Promenade,  SW,  Washington,  DC  20447, 
Attn:  ACF:  ACF  Reports  Clearance 
Officer. 

OMB  Comment: 

OMB  is  required  to  make  a  decision 
concerning  the  collection  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  conmient 
is  best  assured  of  having  its  full  etiect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  followin  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW, 
Washington,  DC  20503,  Attn:  Ms.  Laura 
OUven. 


Dated:  August  28, 1998. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  98-23745  Filed  9-2-98;  8:45  ami 
MLUNG  CODE  41B4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  MN-06M] 

• 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Survey  of 
Consumer  Attitudes  Toward  Potential 
Changes  in  Food  Standards  of  Identity 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 


concerning  each  proposed  collection  of 
information,  and  to  allow  60  days  for 
pubUc  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
a  voluntary  survey  of  consumer 
attitudes  toward  potential  changes  in 
food  standards  of  identity. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
2, 1998. 

AOORESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Dmg 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
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(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  deHned 
in  44  U.S.C.  3502(3)  and  5  GFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 


(3)  ways  to  enhance  the  quaUty,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Survey  of  Consumer  Attitudes  Toward 
Potential  Changes  in  Food  Standards  of 
Identity 

Under  section  903(b)(2)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
393(b)(2)),  FDA  is  authorized  to  conduct 
research  relating  to  foods  and  to 
conduct  educational  and  public 
information  programs  relating  to  the 
safety  of  the  nation's  food  supply.  FDA 
is  planning  to  conduct  a  telephone-mail- 
telephone  consumer  survey  about 
consumer  attitudes  towards  potential 
changes  in  food  standards  of  identity 
imder  this  authority.  A  nationally 
representative  sample  of  600  adults, 
who  regularly  do  the  food  shopping  for 
their  households,  will  be  selected  at 
random  and  asked  if  they  would  agree 
to  complete  a  mail  survey.  Participation 
will  be  voluntary.  E)etailed  information 


will  be  obtained  about  how  consiuners 
would  be  affected  by  changes  to 
standards,  and  what  their  preferences 
are  for  retaining,  revising,  or  eliminating 
standards.  FDA  is  reviewing  standard  of 
identity  regulations  for  foods  in  order  tQ_ 
determine  which  elements  of  those 
regulations  are  most  important  to 
fulfilling  the  goals  of  those  regulations. 
The  information  to  be  collected  will 
address  consumer  attitudes  toward 
potential  changes  in  the  standards  of 
identity  for  particular  products.  The 
products  will  be  chosen  to  represent 
general  categories  of  products  that  share 
theoretically  relevant  characteristics. 
The  changes  will  be  chosen  to  represent 
general  types  of  changes  that  might  be 
made  to  standards  of  identity. 
Therefore,  the  information  collected  on 
particular  changes  in  the  standards  of 
identity  for  particular  products  should 
provide  information  that  can  be 
generalized  to  other  changes  and  other 
products.  The  information  collected  will 
be  used  to  shape  FDA's  policy  on 
revising  standards  of  identity. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .— 

Estimated  Annual  Reporting  Burden' 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Receive  initial  recruiting  teleptione  call 
Read  instructions  and  complete  mail  survey 
Complete  followup  telephone  interview 
Total 

600 
600 
600 

1 

1 
1 

600 
600 
600 

0.8 

0.59 

0.08 

48 
354 

48 
450 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  burden  hours  are  based  on  two 
roimds  of  focus  groups  conducted  to  test 
the  instrument.  The  length  of  the  initial 
and  followup  interviews  based  on 
similar  studies  are  based  on  similar 
studies  that  have  been  conducted. 

Dated:  August  26, 1998. 
WiilUm  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

(PR  Doc.  98-23752  Filed  9-2-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMltti  Resources  and  Services 
Administration 

Cooperative  Agreement  With  ttie 
National  Foundation  for  the  Centers  for 
Disease  Control  and  Prevention 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  DHHS. 


ACTION:  Notice  of  cooperative  agreement 
award. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
aimounces  its  intent  to  award  funds  in 
fiscal  year  (FY)  1998  to  provide  support 
of  a  cooperative  agreement  with  the 
National  Foimdation  for  the  Centers  for 
Disease  Control  and  Prevention,  Inc. 
(CDC  Foundation),  Atlanta,  Georgia  for 
the  implementation  of  the  Public  Health 
Management  Training  Network. 

Multiple  reports  cite  a  widening  gap 
in  the  U.S.  between  the  challenges  to 
improve  the  health  of  Americans  and 
the  capacity  of  the  public  health 
workforce  to  meet  these  challenges. 
Given  the  increasing  challenges  facing 
our  State  and  local  agencies,  this 
cooperative  agreement  is  intended  to 
examine  curriculum  development  and 
strengthen  the  public  health  training 
and  education  infrastructure  needed  to 
maintain  basic  agency  management 
competencies  needed  for  the  21st 


century.  Public  health  leaders  and 
managers,  their  colleagues  in  health  care 
organizations,  commimity  leaders  and 
others  critical  to  the  public's  health  now 
work  in  an  environment  of  change  for 
which  most  have  had  little  formal 
preparation.  Most  have  strong  technical 
training  in  public  health,  but  few  have  . 
the  management  skills  and  resources 
essential  in  the  new  era  of  Government 
downsizing,  shrinking  resources, 
managed  care  proliferation  and 
emerging  new  health  risks.  This  project 
will  be  coordinated  with  the  "Turning 
Point"  initiative,  a  collaboration  of  the 
Robert  Wood  Johnson  Foundation,  the 
W.  K.  Kellogg  Foundation  and  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  to  address 
management  development.  The 
cooperative  agreement  award  will 
implement  the  Public  Health  Training 
Network  through  (1)  the  design  and 
implementation  of  a  model  for 
improving  the  management  capacity  of 
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State,  district,  and  local  public  health 
agencies;  (2)  the  delivery  of  state-of-the- 
art,  practical  management  training  to 
State  and  local  agency  managers;  (3) 
evaluation  of  the  management  training 
project;  and  (4)  national  dissemination 
of  the  findings. 

HRSA  plans  to  award  a  cooperative 
agreement  to  the  CDC  Foundation 
because  of  its  unique  characteristics, 
skills,  and  superior  qualifications  in  this 
area.  The  CDC  Foundation  is  the  only 
organization  with  this  combination  of 
purposes,  goals  and  objectives  needed  to 
produce  the  variety  of  activities 
contemplated  for  the  proposed 
cooperative  agreement.  The  CDC 
Foundation  is  a  Congressionally 
chartered  private,  not-for-profit 
corporation.  The  CDC  Foundation's  role 
is  to  seek  support  for  purposes  which 
include:  (a)  enhancing  CDC 
Foundation's  ability  to  attract  talented 
scientists  and  leaders;  (b)  providing 
philanthropic  investment  for  research 
and  community  programs;  (c) 
encouraging  sound  health  policies;  and 
(d)  securing  special  funds  and 
endowments  to  provide  enduring 
support  for  critical  needs. 

HRSA  will  join  with  the  members  of 
the  "Turning  Point"  initiative  to 
implement  the  Public  Health 
Management  Training  Network.  HRSA 
will  do  the  following: 

(1)  Collaborate  with  the  CDC 
Foundation  in  all  stages  of  the  project. 

(2)  Provide  programmatic  and 
technical  assistance. 

(3)  Participate  in  improving  program 
performance  through  consultation  based 
on  information  and  activities  of  other 
projects. 

(4)  Participate  in  planning 
conferences,  meetings,  or  workgroups 
conducted  during  the  period  of  the 
cooperative  agreement. 

(5)  Maintain  an  ongoing  dialogue  with 
the  partners  concerning  program  plans, 
policies  and  other  issues  such  as  the 
role  of  primary  care  and  managed  care, 
which  may  have  major  implications  for 
any  activities  undertaken  by  the 
applicant  under  the  Cooperative 
Agreement. 

This  cooperative  agreement  is 
authorized  under  Section  301  of  the 
Public  Health  Service  Act. 
AVAILABIUTY  OF  FUNDS:  HRSA  and  CDC 
will  make  available  approximately 
$250,000  each  to  support  this 
cooperative  agreement  for  a  budget 
period  of  one  year  and  a  project  period 
of  four  years  beginning  in  FY  1998. 
OTHER  AWARD  INFORMATION:  This 
program  is  not  subject  to  the  provisions 
of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 


Programs  (as  implemented  by  45  CFR 
Part  100). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  M.  Kruse,  Center  for  Public 
Health  Practice,  Parklawn  Building, 
Room  14-15,  Rockville,  MD  20857. 
(301)  443-0569.  Grants  Management 
inquires  may  be  directed  to  Ms.  Wilma 
Johnson,  (301)  443-6880. 

Dated:  August  27, 1998. 
aaude  Earl  Fox, 
Administrator. 
[PR  Doc.  98-23753  Filed  9-2-98;  8:45  am] 

BiLUNQ  COOE  4ieO-1S-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

This  notice  amends  Part  R  of  the 
Statement  of  Organization  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Health  Resources  and 
Services  Administration  (60  FR  56605 
as  amended  November  6, 1995,  as  last 
amended  at  63  FR  44865-66  dated 
August  21, 1998).  This  notice  reflects 
the  establishment  of  the  Health 
Resources  and  Services  Administration 
(HRSA),  Center  for  Managed  Care 
(CMC). 

Establish  the  Center  for  Managed  Care 
(RAC)  in  the  Office  of  the  Administrator 
to  read  as  follows: 

The  Center  for  Managed  Care  serves 
as  the  focal  point  within  the  Health 
Resources  and  Services  Administration 
(HRSA)  for  leadership,  coordination, 
and  advancement  of  managed  care 
systems  for  safety  net  providers  serving 
at  risk,  vulnerable  populations  and  for 
training  programs  for  health 
professionals.  The  Center  for  Managed 
Care  carries  out  the  following  functions. 
Specifically:  provides  leadership  within 
HRSA  for  the  development  of  managed 
care  policies  and  programs  and  in 
coordinating  policy  development  with 
other  Departmental  agencies;  (2) 
provides  technical  and  other  support  to 
HRSA  components  and  other  mission 
related  agencies  as  they  establish 
managed  care  initiatives;  (3)  provides 
technical  assessment  and  training  to 
HRSA  grantees  and  related  safety  net 
providers  and  health  professions 
training  institutions  in  all  aspects  of 
managed  care  including  dissemination 
of  best  practices;  (4)  develops  working 
relationships  with  the  private  managed 
care  industry  to  assure  mutual  areas  of 
cooperation,  maximization  of  expertise 


and  coordination;  (5)  assesses  new  and 
existing  managed  care  systems  and 
advises  the  HRSA  Administrator  on 
strategies  to  maximize  the  application  of 
these  systems  to  HRSA's  programs;  (6) 
works  with  Foundations,  private 
agencies  and  other  Federal,  State,  and 
local  agencies  to  assure  effective 
development  of  policies,  resources, 
program  development,  and  resolution  of 
program  barriers  and  issues. 

Delegations  of  Authority 

All  delegations  and  redelegations  of 
authority  which  were  in  effect 
immediately  prior  to  the  effective  date 
hereof  have  been  continued  in  effect  in 
them  or  their  successors  pending  further 
redelegation. 

This  reorganization  is  effective  upon 
date  of  signature. 

Dated:  August  26, 1998. 
Qaude  Earl  Fox, 
Administrator 
[FR  Doc.  98-23754  Filed  9-2-98;  8:45  am) 

BILUNG  CODE  4iaa-1»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4349-N-34] 

Sut>mission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  IDepartment  is 
soUciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  October  5, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
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forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 


number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  offrcial  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35,  as 
amended. 

Dated:  August  27.  1998. 

David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Case  Studies  of 
Conversion  of  Development-Based 
Assistance  to  Household-Based 
Assistance. 


Office:  Policy,  Development  and 
Research. 

OMB  Approval  Number:  2528-xxxx. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
exploratory  study  will  describe  the 
impact  of  the  conversion  from  property- 
based  to  household-based  assistance  on 
residents  and  the  characteristics  of 
developments  that  convert.  Properties 
are  those  whose  owners  have  opted-out 
of  their  Section  8  contracts  and/or 
prepaid  their  HUD-insured  mortgages. 
This  survey  will  examine  resident 
experiences  and  outcomes. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  On 
Occasion. 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


420 


25 


105 


Total  Estimated  Burden  Hours:  105. 

Status:  New  Collection. 

Contact:  Harold  Holzman,  HUD,  (202) 
708-1336  x5709;  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  August  27,  1998. 
[FR  Doc.  98-23821  Filed  9-2-98;  8:45  am] 
BILUNO  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4349-N-35] 

Submission  for  OMB  Review: 
Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Administration  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  October  5, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 


sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  nimiber,  if  applicable; 
(6)  what  members  of  Jhe  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  fr^uency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 


extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  August  27, 1998. 

Davids,  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

Title  of  Proposal:  Mark  to  Market 
Portfolio  Reengineering  Demonstration 
Program  Guidelines. 

Office:  Housing. 

OMB  Approval  Number:  2502-0519. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  collection  is  required  in 
connection  with  HUD's  issuance  of  a 
NOFA  that  will  advertise  the 
availability  of  funds  for  Outreach  and 
Training  Grants  and  Intermediary 
Technical  Assistance  Grants.  The  grants 
are  available  to  non  profit  organizations 
who  will  carry  out  technical  assistance 
activities  in  M2M  eligible  properties. 

Form  Number:  None. 

Respondents:  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  Quarterly. 

Reporting  burden: 


AintR 
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Numt)er  of  re-             Frequency  of 
spondents                  response 

Hours  per  re- 
sponse 

Burden  hours 

FY  1998 

150                                1 

33.33 
33.33 

5,000 
1,000 

FY  1998  (transition)  . 

30                                1 

Total  Estimated  Burden  Hours:  6,000. 

.  Status:  Revision. 

Contact:  Arthur  Goldstein,  HUD.  (202) 
708-2300  x2657;  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  August  27, 1998. 
[FR  Doc.  98-23822  Filed  9-2-98;  8:45  am) 

B4LUNG  COOE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-00-P] 

Notice  for  Publication;  AA-11774, 
Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971, 43 
U.S.C.  1601, 1613(h)(1),  will  be  issued 
to  Koniag,  Inc.,  Regional  Native 
Corporation  for  approximately  2.1  acres. 
The  lands  involved  are  in  the  vicinity  of 
Ugaiushak  Island,  Alaska. 

Seward  Meridian,  Alaska 

T.  39  S.,  R.  48  W.. 
Sec.  24. 

A  notice  of  the  decision  will  be 
published  once^i  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  October  5, 1998,  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 


E,  shall  be  deemed  to  have  waived  their 

rights. 

Patricia  A.  Baker, 

Land  Law  Examiner,  ANCSA  Team,  Branch 

of  962  Adjudication. 

[FR  Doc.  98-23733  Filed  9-2-98;  8:45  ami 

WLUNG  COOE  4310-«t-4l 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-141(M)0-P] 

Notice  for  Publication;  AA-11774, 
Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601. 1613(h)(1),  will  be  issued 
to  Koniag,  Inc.,  Regional  Native 
Corporation  for  approximately  3.5  acres. 
The  lands  involved  are  in  the  vicinity  of 
Chowiet-island,  Alaska. 

Seward  Meridian,  Alaska 

T.  48  S.,  R.  47  W., 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  October  5,  1998,  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 


E,  shall  be  deemed  to  have  waived  their 

rights. 

Patricia  A.  Baker, 

Land  Law  Examiner,  ANCSA  Team,  Branch 

of  962  Adjudication. 

[FR  Doc.  98-23734  Filed  9-2-98;  8:45  am| 

HLLMQ  OOOE  4310-(S-U 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Lartd  Managenient 
[CA-087-1430-00;  R04872,  CA-8289] 

Intent  To  Amend  the  Califomia  Desert 
Conservation  Area  Plan 

AQBICY:  Bureau  of  Land  Management. 
ACnON:  Notice  of  intent. 

SUMMARY:  Pursuant  to  43  CFR  1610.2(c), 
notice  is  hereby  given  that  the  Bureau 
of  Land  Management  proposes  to  amend 
the  Califomia  Desert  Conservation  Area 
(CDCA)  Plan.  1980  to  facilitate  the  sale 
of  public  land.  The  proposed 
amendment  will  change  the  Multiple 
Use  Classification  (MUC)  from  Limited 
(L)  to  Moderate  (M)  for  the  following 
public  land: 

San  Bernardino  Meridian,  Imperial  County, 

Califomia, 
T.16S..  R.9E.,  sec.  13,  SW'ASW'A,  (40 

acres); 
T.15S..  R.16E..  sec.  13.  SWV4NWV4,  (40 

acres). 

SUPPLEMENTARY  INFORMATION:  According 
to  the  CDCA  Plan,  the  sale  of  public 
land  is  allowed  only  in  MUC  M  or 
unclassified  lands.  The  above-described 
lands,  currently  leased  to  the  County  of 
Imperial  for  the  Ocotillo  Solid  Waste 
Sanitary  Landfill  and  the  Holtville  Solid 
Waste  Sanitary  Landfill  are  classified 
MUC  L.  These  two  parcels  of  land  are 
being  considered  for  conveyance  to  the 
County  of  Imperial  under  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act  of  June  14,  1926.  as  amended  (43 
U.S.C.  869  et  seq.)  for  continued  use  as 
solid  waste  sanitary  landfills.  Decisions 
on  the  proposed  plan  amendment  will 
be  determined  through  the 
environmental  assessment  process  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
CFR  1610.5-5. 

DATES:  Written  comments  on  this  plan 
amendment  will  be  accepted  on  or 
before  October  5, 1998.  Please  address 
comments  to  Terry  A.  Reed,  Field 
Manager,  Bureau  of  Land  Management, 
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El  Centre  Field  Office,  1661  South  4th 
Street.  El  Centro,  CA  92243-4561. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Self,  Realty  Specialist,  at  the 
above  address  or  telephone  (760)  337- 
4426. 

Dated:  August  26, 1998. 
Thomas  F.  Zale, 
Acting  Field  Manager. 
(FR  Doc.  98-23800  Filed  9-2-98;  8:45  ami 

BILUNO  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-050-1 020-00:  GP&-029«] 

Notice  of  Meeting  of  the  John  Day- 
Snalie  Resource  Advisory  Council's 
John  Day  River  Planning  Sub-Group 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Meeting  of  the  John  Day-Snake 

Resource  Advisory  Council;  Fossil, 

Oregon;  September  18, 1998  and 

October  16, 1998. 

summary:  a  meeting  of  the  John  Day- 
Snake  Resource  Advisory  CoimcH's 
John  Day  River  sub-group  will  be  held 
on  September  18,  1998  and  October  16, 
1998  from  9:00  am  to  3:00  pm  at  the 
Wheeler  County  Courthouse  in  Fossil, 
Oregon.  The  meetings  are  open  to  the 
public.  PubUc  comments  will  be 
received  at  1:00  pm  on  both  of  these 
days.  The  new  schedule  for  completion 
of  the  John  Day  River  Plan  and 
Environmental  Impact  Statement  (EIS) 
will  be  discussed,  along  with  the  scope 
of  the  plan,  issues  and  alternatives  to  be 
addressed  and  other  items. 
FOR  FURTHER  INFORMATION  COffTACT: 
Dan  Wood,  Bureau  of  Land 
Management,  Prineville  District  Office, 
3050  NE  Third  Street,  FO  Box  550, 
Prineville,  Oregon,  97754,  or  call  541- 
416-6700. 

Dated:  August  25, 1998. 
Donald  L.  Smith, 
Acting  District  Manager. 
(FR  Doc.  98-23806  Filed  9-2-98;  8:45  am] 

BILUNQ  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-200-08-1020-00] 

Science  Advisory  Board 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Science  Advisory  Board — 

Notice  of^neeting. 


SUMMARY:  This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Conmnittee  Act  of 
1972  (Pub.  L.  920463).  The  Bureau  of 
Land  Management  (BLM)  Science 
Advisory  Board  will  meet  on  Monday, 
October  5, 1998,  beginning  at  8:00  a.m. 
The  meeting  will  be  held  at  the  U.S. 
Geological  Survey  (USGS)  National 
Center,  12201  Sunrise  Valley  Drive, 
Room  7A413,  Reston,  Virginia.  The 
agenda  for  the  meeting  is  as  follows: 

8:00  am 

Welcome,  Introductions 

8:05  am 

General  discussion  by  Science 
Advisory  Board 

9:00  am 

Update  of  activities  since  last  meeting 
Developing  a  long-term  research/ 
monitoring  strategy 

9:30  am 

Overview  of  Canyon  Country 
Ecosystems  Research 

10:15  am 

Review  of  National  Science 
Foimdation's  Long-term  Ecological 
Research  program 

11:00  am 

Discussion  of  next  steps  for 
development  of  long-term  research 
and  monitoring  strategy 

12:00  noon 

Working  Lunch 

12:30  pm 

Overview  of  USGS-Biological 
Resources  Division  (BRD) 

1:30  pm 

Coordination  of  funding  and  research 
with  USGS-BRD 

2:00  pm 

Example  of  multi-year  studies  on 
public  land 

2:30  pm 

How  to  better  utilize  USGS-BRD 
assistance  to  BLM 

3:00  pm 

Opportunity  for  public  comments 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Jauhola,  Bureau  of  Land 
Management,  1849  C  Street  NW,  LSB- 
204,  Washington,  DC  20240.  202-452- 
7761. 

Dated:  August  28, 1998. 

Quistine  A.  Jauhola, 

Group  Manager,  Fish,  Wildlife  and  Forests 
Group. 

(FR  Doc.  98-23751  Filed  9-2-98;  8:45  am) 

BiLUNC  COOE  4310-84-4> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-020-08-1430-01;  AZA-29639,  AZA- 
19224  and  AZA-30327] 

Notice  of  Realty  Action;  Termination  of 
Classification  and  Opening  LarKis  to 
Entry  in  Maricopa  and  Pinal  Counties; 
Non  Competitive  Sale  of  Public  Land  in 
Pinal  County,  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  will  open  221.01 

acres  to  location  and  entry  under  the 

public  lands  laws  and  the  general 

mining  laws.  This  noUce  will  segregate 

40.35  acres  and  be  offered  for  direct 

sale. 

EFFECTIVE  DATE:  September  3, 1998. 

SUPPLEMENTARY  INFORMATION:  The 
following  described  lands  were 
classified  and  segregated  either  on  June 
26, 1984  or  Jime  3, 1996  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  (R&PP)  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  R&PP 
classification  is  no  longer  needed  for  the 
following  described  lands: 

Gila  and  Salt  River  Kferidian,  Arizona 

T.  1  N.,  R.  8  E., 
Sec.  1,  Lots  35,  37  and  38; 
Sec.  2,  SEV4SEV4NEV4NEV4SEV4, 

EV2NEV4SEV4NEV4SEV4, 

NEV4SEV4SBV4NEV4SEV4. 

Containing  approximately  40.35  acres, 
more  or  less. 

T.  7  N.,  R.  4  W., 

Sec.  5,  Lots  2  and  3, 

Sec.  5,  SWV4NEV4,  SEV4NWV4, 
Ei/iSWV4NWV4. 

Containing  approximately  180.66  acres, 
more  or  less. 

The  following  described  land  has 
been  found  suitable  for  direct  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750, 43  U.S.C.  1713).  at  not  less  than 
the  estimated  fair  market  value  of 
$150,000.  The  land  will  not  be  offered 
for  sale  until  at  least  60  days  after  the 
.  date  of  this  notice. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  1  N.,  R.  8  E., 
Sec.  1,  Lots  35,  37  and  38; 
Sec.  2,  SEV4SEV4NEV4NEV4SEV4,      " 

EV2NEV4SEV4NEV4SEV4, 
NEV4SEV4SEV4NEV4SEV4. 

Containing  approximately  40.35  acres, 
more  or  less. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 


Federal  Register/Vol.  63,  No.  171 /Thursday,  September  3,  1998/Notices 


47037 


or  270  days  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

This  land  is  being  offered  by  direct 
sale  to  Goldfield  Ghost  Town.  It  has 
been  determined  that  the  subject  parcel 
contains  known  mineral  value  for 
locatable  minerals;  therefore,  the 
locatable  mineral  interests  will  not  be 
conveyed,  however,  leasable  and  salable 
mineral  interests  may  be  conveyed 
simultaneously.  Acceptance  of  the 
direct  sale  offer  will  qualify  the 
purchaser  to  make  application  for 
conveyance  of  the  leasable  and  salable 
mineral  interests. 

The  patent,  when  issued,  will  contain 
certain  reservations  to  the  United  States 
and  will  be  subject  to  valid  existing 
rights.  Detailed  information  concerning 
these  reservations  as  well  as  specific 
conditions  of  the  sale  are  available  for 
review  at  the  Phoenix  Field  Office, 
Bureau  of  Land  Management,  2015  W. 
Deer  Valley  Road,  Phoenix,  Arizona 
85027. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Field  Manager, 
Phoenix  Field  Office,  at  the  above 
address.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Andersen,  Realty  Specialist,  Phoenix 
Field  Office,  U.S.  Bureau  of  Land 
Management,  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  85027; 
telephone  (602)  580-5570. 

Dated:  August  28, 1998. 
MarLynn  Spears, 

Assistant  Field  Manager,  Lands  and  Minerals. 
[FR  Doc.  98-23737  Filed  9-2-98;  8:45  ami 

BILUNG  CODE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-e30-541 0-00-81 00;  CACA  39570] 

Conveyance  of  Mineral  Interests  in 
California 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Segregation. 

SUMMARY:  The  private  land  described  in 
this  notice,  aggregating  1,180.15  acres,  is 
segregated  and  made  unavailable  for 
filings  under  the  general  mining  laws 
and  the  mineral  leasing  laws  to 
determine  its  suitability  for  conveyance 
of  the  reserved  mineral  interest 
pursuant  to  section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 


October  21, 1-976.  The  mineral  interests 
will  be  conveyed  in  whole  or  in  part 
upon  favorable  mineral  examination. 
The  purpose  is  to  allow  consolidation  of 
surface  and  subsurface  of  minerals 
ownership  where  there  are  no  known  . 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development.  . 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Gary,  California  State  Office,  2135 
Butano  Way,  Sacramento,  California 
95825,  (916)  978-1677. 
SUPPLEMENTARY  INFORMATION: 

Serial  No.  CACA  39570 

T.  15  S.,  R.  5  E.,  Mount  Diablo  Meridian 

Sec.  12,  lot  1-3,  6-8;- 

Sec.  13,  lot  1,  2.  7,  8  and  9,  N'^SE'A 
T.  15  S.,  R  6  E.,  Mount  Diablo  Meridian 

Sec.  7,  lots  3  and  4,  SEV4NWV4.  W'^SE'A; 

Sec.  18,  lot  1.  2,  3,  NEV4NWV4,  NWV4NEV4, 
SEV4NWV4. 
Counties — Monterey  and  San  Benito. 
Minerals  Reservation — All  coal  and  other 
minerals. 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Register  as 
provided  in  43  CFR  2720.1-l(b),  the 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  application  shall  terminate 
by  publication  of  an  opening  order  in 
the  Federal  Register  specifying  the  date 
and  time  of  opening;  upon  issuance  of 
a  patent  or  other  document  of 
conveyance  to  such  mineral  interest;  or 
two  years  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 
David  Mcilnay, 
Chief,  Branch  of  Lands. 
(FR  Doc.  98-23735  Filed  9-2-98;  8:45  am) 

BILUNG  COOE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-050-08-1210-04;  1617] 

Arizona:  Intent  to  Prepare  a  Resource 
Management  Plan  Amendment  (Wild 
Horse  and  Burro  Herd  Management 
Area)  and  Environmental  Assessment 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Extension  of  Issue  Identification 

Period  for  Notice  of  Intent  to  Prepare  a 

Resource  Management  Plan 

Amendment/Environmental  Assessment 

and  Invitation  to  Participate  in  the 


Identification  of  Issues;  Yuma  Field 
Office,  AZ. 

summary:  The  Bureau  of  Land 
Management  (BLM),  Yuma  Field  Office, 
is  preparing  an  Amendment/ 
Environmental  Assessment  to  the  Yuma 
District  Resource  Management  Plan  to 
revise  wild  horse  and  burro 
management  provisions. 

The  proposed  Amendment  would 
update  management  provisions  for  the 
Cibola-Trigo  Herd  Management  Area  in 
conformance  with  the  Wild  Free- 
Roaming  Horse  and  Burro  Act,  as 
amended,  (16  U.S.C.  1331-1340)  1994. 
Under  the  proposed  Amendment,  horses 
and  burros  would  be  managed  to 
maintain  an  appropriate  management 
level  that  will  provide  for  a  thriving 
natural  ecological  balance  within  the 
Cibola-Trigo  Herd  Management  Area 
south  of  Interstate  10  and  west  of  the 
impact  area  from  the  Yuma  Proving 
Ground  firing  range  located  near 
Highway  95,  at  the  southern  portion  of 
the  military  reservation. 
DATES:  The  comment  period  for  the 
identification  of  issues  related  to  the 
proposed  Amendment  has  been 
extended  for  an  additional  30  days  and 
the  comment  period  will  end  on 
September  18,  1998. 
ADDRESSES:  Send  comments  to:  Ron 
Morfin,  BLM  Yuma  Field  Office,  2555  - 
Gila  Ridge  Road,  Yuma,  Arizona  85365. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ron  Morfin,  Planning  Team  Leader,  or 
Roger  Oyler,  Wild  Horse  and  Burro 
Specialist,  Yuma  Field  Office,  Yuma. 
Arizona.  Telephone  (520)  317-3200. 
SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Intent  to  Prepare  a  Resource 
Management  Plan  Amendment  was 
initially  published  in  the  Federal 
Register,  Vol.  63.  No.  138  on  July  20. 
1998.  The  BLM  Yuma  Field  Office  is 
currently  coordinating  efforts  with  the 
U.S.  Fish  and  Wildlife  Service.  U.S. 
Army  Yuma  Proving  Ground,  and 
Arizona  Game  and.Fish  Department  to 
develop  a  cooperative  management  plan 
for  lands  and  resources  contained 
within  the  Cibola-Trigo  Wild  Horse  and 
Burro  Herd  Management  Area  through 
an  interdisciplinary  planning  team. 
Considering  other  land  and  resource 
values  and  multiple  uses  and  to  provide 
for  a  thriving  natural  ecological  balance, 
management  objectives  and  direction 
will  be  proposed  for  wild  horse  and 
burro  herds  through  this  effort  to  reach 
and  maintain  the  appropriate 
management  level  as  established  by  the 
Cibola-Trigo  Herd  Management  Area 
Plan.  National  BLM  poficies  and 
guidance  at  43  CFR  4700  require  that 
management  direction  affecting  wild 
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horses  and  burros  shall  be  established 
through  the  Land  Use  Planning  Process 
pursuant  to  43  CFR  1600. 

Issues  to  be  addressed  include:  the 
presence  of  burros  at  impact  areas  from 
a  munitions  research  and  development 
firing  range;  management  of  animals 
outside  of  the  herd  area;  management  of 
the  current  horse  and  burro  herd  to 
reach  and  maintain  an  appropriate 
management  level;  provisions  for 
refming  forage  utilization  monitoring 
protocols;  and  the  use  of  new 
technologies  to  monitor  herd  size. 

Documents  relevant  to  the  planning 
process  will  be  available  for  public 
review  at  the  BLM  Yuma  Field  Office, 
2555  Gila  Ridge  Road,  Yuma,  Arizona. 

This  notice  is  published  under  the 
authority  found  in  43  CFR  1610.2(c). 

Dated:  August  27, 1998. 
Gail  Acheson, 
Field  Manager. 
|FR  Doc.  98-23801  Filed  9-2-98;  8:45  am) 

BIUJNG  CODE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-052-08-1420-00] 

Notice  of  Filing  of  Plat  of  Survey;  New 
Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY;  The  plats  of  survey  described 
below  will  be  officially  filed  in  the  New 
Mexico  State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico,  on 
September  25. 1998. 

New  Mexico  Principal  Meridian,  New 
Mexico: 

Tp.  16  N.,  R.  8  E.,  accepted  June  16, 
1998.  for  Group  827  NM;  T.  21  N., 
Rs.  7  &  8  E.,  accepted  July  23, 1998. 
for  Group  948  NM;  T.  20  N..  R.  13 
E.,  accepted  June  4  2, 1998.  for 
Group  909  NM;  T.  31  N..  R.  17  W.. 
^accepted  June  9. 1998,  for  Group 
922  NM;  T.  17  N.,  R.  8  E.,  accepted 
June  25, 1998.  for  Group  953  NM; 
T.  13  N.,  Rs.  6  and  7  E..  and  T.  14 
N..  R.  6  E.,  accepted  July  22, 1998, 
for  Group  956  NM;  T.  29  S.,  R.  4  E., 
Supplemental  Plat,  accepted  June 
12. 1998.  NM;  and  the  Tigua  Indian 
Reservation,  accepted  June  12, 
1998,  for  Group  4  Texas. 
If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 


all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  NM 
State  Director,  Bureau  of  Land 
Management,  stating  that  they  wish  to 
protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  surveys,  and 
subdivisions. 

These  plats  will  be  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management,  P.O.  Box  27115,  Santa  Fe, 
New  Mexico  87502-0115.  Copies  may 
be  obtained  from  this  office  upon 
payment  of  $1.10  per  sheet. 

Dated:  August  25, 1998. 
John  P.  Bennett, 

Chief  Cadastral  Surveyor  for  New  Mexico. 
[PR  Doc.  98-23695  Filed  9-2-98;  8:45  am) 

BILLING  CODE  4310-FB-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Announcement  of  Minerals 
Management  Service  Meeting  on  Oil 
Royalty-ln-Kind  Pilot  Program  in 
Wyoming 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  meeting. 

summary:  The  Minerals  Management 
Service  (MMS)  will  hold  a  half-day 
meeting  with  successful  bidders  under 
MMS's  July  1. 1998,  Invitation  for  Bids 
(IFB)  on  royalty-in-kind  (RIK)  oil 
produced  from  Federal  leases  in 
Wyoming  and  with  the  lessees  and 
operators  of  properties  successfully  bid 
on.  The  purpose  of  the  meeting  is  to 
discuss  issues  involved  in 
implementing  sales  of  Federal  crude  oil 
production  to  be  taken  as  royalty-in- 
kind  and  sold  under  contracts  resulting 
fi-om  the  IFB. 

DATES:  The  meeting  will  be  held  on 
September  14, 1998,  hom  1:00  p.m. 
until  5:00  p.m..  Mountain  time. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Wyoming  Oil  and  Gas  Commission 
Building,  777  West  First  Street,  Casper, 
Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bonn  J.  Macy,  Minerals  Management 
Service.  1849  C  Street,  NW,  MS  4230. 


Washington,  D.C.  20240;  telephone 
number  (202)  208-3827;  fax  (202)  208- 
3918;  e-mail  Bonn.Macy@mms.gov;  or 
Mr.  Robert  Kronebusch  of  MMS  (the 
Contracting  Officer's  Technical 
Representative),  P.O.  Box  25165,  MS 
9200,  Denver,  CO  80225-0165, 
telephone  number  (303)  275-7113;  fax 
(303)  275-7124;  e-mail 
Robert.Kronebusch@mms.gov. 
COMMENTS:  Written  comments  on  the 
meetings  or  the  issues  discussed  below 
should  be  addressed  to  Mr.  Bonn  J. 
Macy  at  the  address  given  in  the  FOR 
FURTHER  INFORMATION  section. 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  this  Notice  is  the  continuation 
of  MMS's  planning  process  for  the  oil 
RIK  pilot  in  Wyoming,  one  of  three  RIK 
pilot  programs  MMS  is  developing 
based  on  the  recommendations  in  our 
1997  RIK  Feasibility  Study.  The 
objective  of  the  Wyoming  crude  oil  pilot 
program,  as  with  all  three  pilots,  is  to 
test  the  effectiveness  of  the  RIK  concept 
for  collecting  Federal  oil  and  gas 
royalties.  MMS  seeks  to  produce  an  RIK 
structure  that  reduces  the  administrative 
burden  of  royalty  collection  for  both 
industry  and  govenmient  without 
creating  a  negative  impact  on  Federal 
royalty  revenues  shared,  in  some  cases, 
with  States. 

Operators  of  Federal  leases  in 
Wyoming  that  were  successfully  bid  on 
have  been  directed  to  deliver  royalty 
volumes  in-kind  for  affected  leases  and 
associated  communitization/unit 
agreements.  For  all  other  leases  or 
agreements,  payors  will  continue  paying 
royalties  based  on  current  requirements. 

Topics  to  be  discussed  at  the  meeting 
are: 

1.  Overall  framework  and  phases  of  the 

Wyoming  pilot. 

2.  Intent  of  the  pilot. 

3.  Operator  responsibilities: 

►  Reporting. 

►  Imbalance  procedures. 

^  Communication  with  purchasers. 

►  Verificationof  royalty  volumes. 
^  Special  considerations  regarding 

trucked  volumes. 

►  Project  termination  and  next 
phases  of  the  pilot. 

4.  Purchaser  responsibilities: 

^  100%  takes  of  all  royalty  volimies 

delivered. 
^  Communication  with  operator. 

►  Reporting. 

5.  Question  and  Answer  Period. 
MMS  has  notified  operators  of 

affected  properties  and  successful 
bidders  of  this  meeting.  If  you  are  the 
operator  or  lessee  of  an  affected 
property,  or  are  a  successful  bidder 
under  the  July  1, 1998,  IFB  on  crude  oil 
produced  from  Federal  leases  in 


Wyoming,  you  are  urged  to  attend  or 
send  representative(s)  to  the  September 
14, 1998,  meeting  to  address  these 
issues  at  the  location  provided  under 
ADDRESSES  in  this  Notice. 

Dated:  August  31, 1998. 
Walter  D.  Cruickshank. 
Associate  Director  for  Policy  and 
Management  Improvement. 
IFR  Doc.  98-23807  Filed  9-2-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Electronic  Commerce  in  the  Minerals 
Management  Service 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  an  electronic 

commerce  presentation. 


SUMMARY:  The  Minerals  Management 
Service  (MMS)  in  conjunction  with 
other  Federal  and  State  regulatory 
agencies  is  participating  in  an  Electronic 
Commerce  (EC)  presentation  in  Austin, 
Texas,  on  October  2, 1998.  This 
presentation  will  assist  those  reporters 
or  individuals  considering  EC 
implementation  or  pilot  testing  with 
MMS. 

DATES:  The  EC  presentation  is  Friday, 
October  2, 1998. 

LOCATION:  Renaissance  Austin  Hotel, 
9721  Arboretum  Boulevard,  Austin, 
Texas  78759,  telephone  number:  (512) 
343-2626. 

The  Renaissance  Austin  Hotel  is 
located  near  the  intersection  of  Loop 
360  and  Highway  183.  From  1-35,  take 
the  Highway  183/Research  Boulevard 
North  exit  and  proceed  four  miles  to 
Great  Hills  Trail.  The  Renaissance 
Austin  Hotel  is  fifteen  minutes  from 
downtown  Austin. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Timothy  Allard,  Systems  Management 
Division,  Royahy  Management  Program, 
Minerals  Management  Service,  P.  O. 
Box  25165,  MS  3140,  Denver,  Colorado 
80225-0165.  telephone  numbers  (800) 
619-4593,  and  (303)  275-7007,  fax 
number  (303)  275-7099,  e-mail 
timothy.allard@mms.gov  or  Mr.  Stephen 
Adams,  Information  Technology 
Division,  Offshore  Minerals 
Management.  Minerals  Management 
Service,  1201  Ehnwood  Park  Blvd.,  MS 
4520,  Jefferson,  Louisiana  70123, 
telephone  number  (504)  731-3033,  fax 
number  (504)  731-3004,  e-mail 
stephen.adams@mms.gov. 
SUPPLEMENTARY  INFORMATION:  MMS  is 
participating  in  an  EC  presentation 


offered  at  no  cost  to  companies  and 
interested  parties  that  are  considering 
EC  implementation  or  pilot  testing  of 
regulatory  reports.  The  presentation  will 
be  held  in  conjunction  with  the 
American  Petroleum  Institute  (API), 
Petroleum  Industry  Data  Exchange 
(PIDX),  Electronic  Commerce 
Conference  and  Trade  Show  in  Austin, 
Texas.  If  you  plan  to  attend  the  API 
PIDX  Electronic  Commerce  Conference 
and  Trade  Show  scheduled  for 
September  28.  through  October  1, 1998. 
a  registration  fee  may  apply.  MMS 
instructors  are  employees  of  the  Royalty 
Management  Program.  Systems 
Management  Division  and  the  Offshore 
Minerals  Management,  Information 
Technology  Division. 

Agenda 

Session  Times:  9:00  a.m,-3:00  p.m. 

Subject:  EC  activities  and  capabilities 
of  various  regulatory  agencies.  Agencies 
will  discuss  EC  reporting  options, 
projects,  future  directions,  and 
implementation  handbooks.  Agencies 
will  solicit  feedback  from  those 
companies  that  attend  regarding 
preferred  EC  practices. 

Agencies  Participating  Include 

Minerals  Management  Service 
Bureau  of  Land  Management 
Alaska  Department  of  Natural 

Resources,  Division  of  Oil  and  Gas 
ONGARD  Service  Center  of  the  State  of 

New  Mexico 
Railroad  Commission  of  Texas 

If  you  plan  to  attend  the  EC 
presentation,  please  leave  a  message  for 
Tim  Allard  or  Stephen  Adams  at  the 
telephone,  and  FAX  numbers,  or  e-mail 
address  in  the  information  contact 
section  of  this  notice  no  later  than 
September  25. 1998. 

Dated:  August  28, 1998. 
Lucy  Querques  Denett, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  98-23755  Filed  9-2-98;  8:45  am) 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Consent  Decree  Under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  v.  BFX 
Hospitality  Group,  Inc.,  Civil  Action  No. 
98_CV-1297  TP^  GLS  (N.D.N. Y.)  was 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of  New 
York  on  August  11, 1998. 

The  proposed  consent  decree  resolves 
claims  asserted  by  the  United  States,  on 


behalf  of  the  U.S.  Environmental 
Protection  Agency  ("EPA"),  against  BFX 
Hospitality  Group,  Inc.  ("Settling 
Defendant")  under  Sections  106  and  107 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  §§9606, 
9607.  The  claims  sought  to  recover  past 
and  future  response  costs  and  to  obtain 
an  order  requiring  the  Settling 
Defendant  to  implement  the  selected 
remedy  for  Operable  Unit  One  at  the 
Robintech  Inc./National  Pipe  Co. 
Superhind  Site  ("Site")  in  the  Town  of 
Vestal,  New  York.  The  United  States 
alleged  that,  under  Section  107(a)  of 
CERCLA,  42  U.S.C.  9607(a),  BFX 
Hospitality  Group,  Inc..  is  liable  as  the 
current  owner  of  the  Site  and  an  owmer 
and  operator  of  the  Site  at  the  time  of 
the  disposal  or  release  of  hazardous 
substances. 

The  proposed  Consent  Decree 
requires  the  Settling  Defendant  to 
implement  the  selected  remedy  for  the 
Site  at  an  estimated  cost  of  $3  million. 
The  United  States  will  be  reimbursed  by 
the  Settling  Defendant  for  $550,000  of 
past  response  costs.  The  Settling 
Defendants  will  also  pay  $600,000  of 
EPA's  oversight  costs,  and  EPA's  future 
response  costs  associated  with  the  Site. 
The  Department  of  Justice  will  accept 
written  comments  relating  to  the 
proposed  consent  decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  FrankUn  Station, 
Washington,  D.C.  20044  and  refer  to 
L^nited  States  v.  BFX  Hospitality  Group, 
Inc.  (N.D.N.Y.).  DJ  #90-11-2-764. 

Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  office  of  the 
United  States  Attorney  for  the  Northern 
District  of  New  York,  45  Broadway, 
Room  231,  Albany  NY  12207;  at  the  U.S. 
Environmental  Protection  Agency, 
Region  11,  290  Broadway,  New  York,  NY 
10007-1866;  and  at  the  Consent  Decree 
Library.  1120  G  Street.  N.W..  4th  Floor. 
Washington.  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  consent  decree  may 
also  be  obtained  in  person  or  by  mail  at 
the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  4th  Floor,  Washington. 
D.C.  20005.  When  requesting  a  copy  of 
the  consent  decree  by  mail,  please 
enclose  a  check  in  the  amount  of  $60.75 
(twenty-five  cents  per  page 
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reproduction  costs)  payable  to  the 

"Consent  Decree  Library." 

Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division, 

U.S.  Department  of  Justice. 

IFR  Doc.  98-23803  Filed  9-2-98;  8:45  am) 

BILLING  CODE  441fr-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
rCERCLA") 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  ("Decree")  in  United 
States  V.  Pacific  Hide  and  Fur  Depot, 
Inc..  et  al,  Civil  Action  No.  83-4052, 
was  lodged  on  July  31, 1998,  with  the 
United  States  District  Court  for  the 
District  of  Idaho. 

The  complaint  and  amended 
complaints  filed  in  the  above-referenced 
matter  allege  that  defendants  Pacific 
Hide  and  Fur  Depot,  Inc.,  William  N. 
McCarty,  Michael  McCarty,  Terry 
McCarty,  Sherry  McCarty  Christiansen, 
Richard  McCarty,  Dayna  McCarty 
Sanna,  McCarty's  Inc.,  PaciHc  Fruit 
Express  Company  and  Union  Pacific 
Railroad  Company  (together  "Settling 
Defendants"),  are  jointly  and  severally 
liable  for  the  United  States'  response 
costs  at  the  McCarty 's/Paci fie  Hide  and 
Fur  Superfund  Site  ("Site")  in  Pocatello, 
Idaho,  pursuant  to  Section  107(a)  of 
CERCLA,  42  U.S.C.  9607(a). 

The  Site  is  comprised  of  17  acres 
located  in  northwest  Pocatello,  Idaho 
that  as  used  as  part  of  a  gravel  mining 
operation  as  early  as  1949,  and  as  a 
metal  salvaging  yard  beginning  in  the 
late  1950s  and  continuing  until 
approximately  1979.  Metal  was  salvaged 
at  the  Site  from  many  sources,  including 
transformers,  which  were  stored  in  and 
around  a  gravel  pit  ("Pit")  in  the 
southwest  comer  of  the  Site.  Lead  from 
lead-acid  batteries  was  also  salvaged  at 
the  Site.  As  a  result  of  these  activities, 
the  Site  was  contaminated  with  lead 
and  polychlorinated  biphenyls 
("PCBs"),  which  are  hazardous 
substances  within  the  meaning  of 
CERCLA,  and  the  United  States  incurred 
response  costs  responding  to  the  release 
or  threat  of  release  of  these  hazardous 
substances  at  the  Site. 

Under  the  proposed  Decree,  Settling 
Defendants  shall  pay  the  United  States 
approximately  $2,563  million  towards 
the  United  States'  approximately  $5.78 
million  in  past  costs  at  the  Site.  Settling 
Defendants  also  agree  to  comply  with  all 
provisions  of  a  Unilateral 


Administrative  Order  ("UAO")  issued 
by  the  U.S.  Environmental  Protection 
Agency  ("£PA")  on  July  12, 1996  (and 
amended  on  April  28, 1998),  which 
includes  the  requirement  that  Settling 
Defendants  perform  portions  of  the 
remedial  work  at  the  Site  and  reimburse 
EPA  for  the  costs  of  overseeing  those 
portions  of  the  remedial  work.  Settling 
Defendants  have  already  completed  the 
remedial  work  required  under  the  July, 
1996  UAO.  Although  EPA  has  not  yet 
tabulated  the  cost  of  overseeing  Settling 
Defendants'  work  under  the  UAO,  the 
current  estimate  of  these  costs  is 
$200,000.  Finally,  Settling  Defendants 
agree  to  place  permanent  deed 
restrictions  prohibiting  future 
excavation  in  a  small  area  of  the  Site 
that  may  contain  subsurface 
contamination.  In  exchange,  the  Decree 
provides  Settling  Defendants  a  covenant 
not  to  sue  under  Sections  106  and  107 
of  CERCLA,  42  U.S.C.  9606-9607. 

Sampling  shows  that  the  entire  Site  is 
now  cleaned  to  residential  levels. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
h-om  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  D.C.  20530,  and 
should  refer  to  United  States  v.  Pacific 
Hide  and  Fur  Depot,  Inc.,  et  al,  DOJ  Ref. 
#90-11-2-47. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Idaho,  P.O. 
Box  32,  Boise,  Idaho.  83707,  (208)  334- 
1211;  the  Region  X  Office  of  the 
Environmental  Protection  Agency,  1200 
Sixth  Avenue.  Seattle,  Washington, 
98101,  (206)  553-1796;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  Floor,  Washington.  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  ht)m  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  Floor.  Washington,  D.C. 
20005.  In  requesting  a  copy  of  the 
Decree,  with  all  attachments,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $65.25  (25 
cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
In  requesting  a  copy  of  the  Decree 
without  the  attachments,  please  enclose 
a  check  in  the  amount  of  $10.50. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environmental  and  Natural  Resources 
Division. 

[PR  Doc.  98-23802  Filed  9-2-98;  8:45  ami 

BILUNO  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  March  16, 1998,  and 
published  in  the  Federal  Register  on 
March  27, 1998,  (63  FR  14963),  Ganes 
Chemicals.  Inc.,  Industrial  Park  Road, 
Pennsville.  New  Jersey  08070,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Methylphenidate  (1724) 

Amobarbital  (2125) 

Pentot>arbJtal  (2270)  

Secobarbital  (2315)  

Glutethimide  (2550) 

Methadone  (9250) 

Methadone-intermediate  (9254)  ... 
Dextropropoxyphene.    bulk   (non- 
dosage  forms)  (9273). 


Schedule 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
distribution  as  bulk  products  to  its 
customers. 

DEA  has  considered  the  factors  in  21 
U.S.C.  823(a)  and  determined  that  the 
registration  of  Ganes  Chemicals,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  823  and  28  CFR  0.100  and 
0.104,  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Controls  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  June  23, 1998.     . 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  98-23692  Filed  9-2-98;  8:45  am) 

BILUNG  CODE  441IMI»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  in  a  letter  dated 
February  5, 1998,  Organix,  Inc..  240 
Salem  Street,  Wobum,  Massachusetts 


Federal  Register /Vol  63,  No.  171 /Thursday,  September  3.  1998/Notices 


47041 


01801,  made  appUcation  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
cocaine  (9041).  a  basic  class  of 
controlled  substance  in  Schedule  n. 

The  firm  plans  to  manufacture  a 
derivative  of  cocaine  in  gram  quantities 
for  validation  of  synthetic  procedures. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
November  2, 1998. 

Dated:  June  15, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
1FR  Doc.  98-23693  Filed  9-2-98;  8:45  am) 

BILUNO  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  January  21, 1998.  and 
published  in  the  Federal  Register  on 
February  12. 1998.  (63  FR  7182).  Roche 
Diagnostic  Systems.  Inc.,  1080  U.S. 
Highway  202,  Somerville,  New  Jersey 
08876-3771,  made  application  by  letter 
to  the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  ecgonine  (9180),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  II. 

The  firm  plans  to  manufacture  small 
quantities  of  ecgonine  which  will  be 
further  converted  into  derivatives  for 
incorporation  in  drug  of  abuse  detection 
kits. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Roche  Diagnostic 
Systems,  Inc.  to  manufacture  ecgonine 
is  consistent  with  the  public  interest  at 
this  time.  Therefore,  pursuant  io  21 
U.S.C.  823  and  28  CFR  0.100  and  0.104, 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  hereby 
orders  that  the  application  submitted  by 
the  above  firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 


controlled  substance  listed  above  is 
granted. 

Dated:  June  23, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  98-23691  Filed  9-2-98;  8:45  ami 

BILUNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review;  Extension  of  a  currently 
approved  collection;  Drug  Court  Grantee 
Data  Collection  Survey. 

The  Department  of  Justice,  Office  of 
Justice  Programs  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance, 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  ere  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
November  2,  1998. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Marilyn  Roberts,  202-616-5001,  Office 
of  Justice  Programs,  United  States 
Department  of  Justice.  810  7th  Street, 
NW..  Washington,  DC  20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technologjj, 
e.g.,  permitting  electronic  submission  of 
responses. 
Overview  of  this  information: 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Drug  Court  Grantee  Data  Collection 
Survey. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  number  =  none.  Office  of  Justice 
Programs.  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal  Government. 
State,  Local  or  Tribal.  Other:  None.  This 
survey  will  assist  in  the  National 
evaluation  of  Drug  Courts.  The  data  to 
be  collected  will  assist  in  determining 
the  effectiveness  of  these  grants  and  the 
information  will  be  shared  within  the 
drug  court  field  to  improve  program 
quality. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  300 
respondents  will  complete  a  2  hour 
survey  semi-annually. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  600  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Suite  850.  Washington  Center, 
1001  G  Street,  N.W.,  Washington,  DC 
20530. 

Dated:  August  27, 1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  — 

IFR  Doc.  98-23746  Filed  9-2-98;  8:45  am) 

■ILLINQ  CODE  441»-1»-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Federal  Advisory  Council  on 
Occupational  Safety  and  Health;  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
Federal  Advisory  Council  on 
Occupational  Safety  and  Health 
(FACOSH),  established  under  Section 
1-5  of  Executive  Order  12196  of 
February  26, 1980,  published  in  the 
Federal  Register,  February  27, 1980  (45 
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FR4179).  FACOSH  will  meet  on 
September  24, 1998,  starting  at  2:00 
p.m.,  in  Room  S-4215  A&B,  of  the 
Francis  Perkins  Department  of  Labor 
Building.  200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  The  meeting 
will  adjourn  at  approximately  4:30  p.m., 
and  will  be  open  to  the  public. 

Agenda  items  will  include: 

I.  Call  to  Order 

II.  Vision  for  FACOSH 

III.  Federal  Worker  2000 

rv.  Federal  Agency  Occupational  Safety 
and  Health  Programs  Partnerships 
and  Evaluations 

V.  Department  of  Energy's  Zero 

Tolerance  for  Serious  Accidents 
that  Results  in  Life-Threatening 
Injuries  or  Major  Environmental 
Contamination 

VI.  53rd  Annual  Federal  Safety  and 

Health  Conference  in  Los  Angeles 

VII.  Status  of  Annual  Reports  for  FY 
1997 

VIII.  New  Business 

IX.  Adjournment 

Written  data,  views  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Office  of  Federal  Agency 
Programs,  at  the  address  provided 
below.  All  such  submissions,  received 
by  September  16, 1998,  will  be  provided 
to  the  members  of  the  Council  and  will 
be  included  in  the  record  of  the 
meeting.  Anyone  wishing  to  make  an 
oral  presentation  should  notify  the 
Office  of  Federal  Agency  Programs  by 
close  of  business  September  18, 1998. 
The  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Council  may  be  allowed  to 
speak,  as  time  permits,  at  the  discretion 
of  the  Chairperson  of  the  Advisory 
Council.  Individuals  with  disabilities 
who  wish  to  attend  the  meeting  should 
contact  John  E.  Plummer  at  the  address 
indicated  below,  if  special 
accommodations  are  needed. 

For  additional  information  please 
contact  John  E.  Plummer,  Director, 
OfHce  of  Federal  Agency  Programs,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N3 11 2,  200  Constitution  Avenue, 
NW,  Washington,  D.C.  20210, 
telephone:  (202)  219-9329.  An  official 
record  of  the  meeting  will  be  available 
for  public  inspection  at  the  Office  of 
Federal  Agency  Programs. 


Signed  at  Washington.  DC.  this  28th  day  of 
August  1998. 
Charles  N.  JeC&ess, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 
IFR  Doc.  98-23705  Filed  9-2-98;  8:45  am] 
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INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION,  UNITED 
STATES  AND  MEXICO 

United  States  Section;  Notice  of  Intent 
To  Prepare  an  Environmental  impact 
Statement  for  the  El  Paso-Las  Cruces 
Regional  Sustainable  Water  Project 
Sienra  and  Dona  Ana  Counties,  New 
Mexico  and  El  Paso  County,  TX 

AGENCY:  United  States  Section, 
International  Boundary  and  Water 
Commission,  United  States  and  Mexico. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  This  notice  advises  the  public 
that  pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  the  United  States 
Section,  International  Boundary  and 
Water  Commission  (USIBWC)  in 
conjunction  with  the  El  Paso  Water 
Utilities/Public  Service  Board  (EPWU/ 
PSB)  proposes  to  gather  information 
necessary  to  analyze  and  evaluate  the 
impacts  of  the  proposed  El  Paso-Las 
Cruces  Regional  Sustainable  Water 
Project  in  Sierra  and  Doha  Ana  counties, 
New  Mexico  and  El  Paso  County,  Texas 
and  prepare  an  EIS  to  document  those 
effects.  This  notice  is  being  provided  as 
required  by  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  1501.7)  and  the  USIBWC's 
Operational  Procedures  for 
Implementing  Section  102  of  the 
National  Environmental  Policy  Act  of 
1969.  published  in  the  Federal  Register 
September  2, 1981  (46  FR  44083-44094) 
to  obtain  suggestions  and  information 
from  other  agencies  and  the  public  on 
the  scope  of  issues  to  be  addressed  in 
the  EIS.  Public  meetings  and  workshops 
will  be  held  to  obtain  community  input 
to  ensure  all  concerns  are  identified  and 
addressed  in  the  EIS. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Douglas  Echlin.  Environmental 
Protection  Specialist,  Environmental 
Management  Division,  USIBWC,  4171 
North  Mesa  Street,  C-310,  El  Paso, 
Texas  79902  or  call  915/832-4150 
extension  2.  E-mail: 
dougechlin@ibwc.state.gov. 

SUPPLEMENTARY  INFORMATION: 


1.  Proposed  Action 

One  of  the  most  important  challenges 
the  El  Paso-Las  Cruces  region  faces  is' 
the  long-term  supply  of  drinking  water. 
Rapid  growth  within  the  region  has 
resulted  in  greater  use  of  the  local 
aquifers,  a  major  regional  soiux:e  of 
drinking  water,  which  are  now 
experiencing  net  depletions.  The  New 
Mexico-Texas  Water  Commission 
(Commission)  was  established  in  1991 
to  help  meet  the  region's  water  resource 
challenges,  and  the  El  Paso-Las  Cruces 
Regional  Sustainable  Water  Project  was 
conceived. 

The  proposed  project's  primary 
mission  is  to  provide  a  sustainable 
water  supply  for  the  El  Paso-Las  Cruces 
region.  The  overall  objectives 
established  by  the  Commission  are:  (1) 
improve  and  protect  surface  and  ground 
water  quality;  (2)  preserve  the  Hueco 
and  Mesilla  ground  water  basins;  (3) 
implement  year-round  delivery  of 
surface  water  which  will  enhance 
agricultural  and  municipal  water 
supplies  and  the  riverine  ecosystem;  (4) 
increase  supplies  through  more  efficient 
delivery,  water  conservation,  and  water 
treatment  means;  and  (5)  continue  to 
meet  treaty,  compact,  and  contract 
requirements  for  water  deliveries  of  Rio 
Grande  Project  waters. 

The  proposed  project  would  provide 
nearly  230  million  gallons  per  day 
(MGD)  year-rouiid  surface  water  to 
communities  and  other  water  users  in 
southern  New  Mexico  and  far  west 
Texas.  The  communities  expected  to 
benefit  from  the  proposed  project  would 
include  but  are  not  limited  to  Hatch,  Las 
Cruces,  and  Anthony,  New  Mexico  and 
Anthony,  Canutillo,  and  El  Paso,  Texas. 
Surface  deliveries  of  year-round  waters 
would  be  accomplished  through 
acquisition  of  agricultural  water  rights 
and  conversion  to  municipal  and 
industrial  (M&I)  uses.  A  series  of 
alternative  approaches  have  been 
developed  that  would  convey  the  water 
through  use  of  the  river  channel  and 
include  construction  of  new  conveyance 
facilities  and  treatment  plants, 
upgrading  and  using  existing 
conveyance  facilities  and  treatment 
plants,  or  a  combination  of  these  means. 

2.  Alternatives 

The  USIBWC  as  lead  agency  in 
conjunction  with  the  EPWU/PSB 
proposes  to  gather  information 
necessary  for  the  preparation  of  an  EIS 
to  analyze  alternatives  for  the  proposed 
El  Paso-Las  Cruces  Regional  Sustainable 
Water  Project.  The  EIS  will  consider  a 
range  of  alternatives,  including  the  no 
action  alternative,  based  on  issues  and 
concerns  associated  with  the  project. 
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Significant  issues  which  have  been 
identified  to  be  addressed  in  the  EIS 
include  but  are  not  limited  to  impacts 
to  water  and  air  quality,  siurface  and 
ground  water  resources,  land  use,  prime 
and  unique  farmlands,  public  health, 
cultural  and  biological  resources, 
threatened  and  endangered  species, 
recreation,  and  environmental  justice. 

Accordingly,  specific  purposes  were 
developed  to  focus  water  supply 
scenarios  and  to  establish  criteria  to  be 
used  by  decision-makers  in  judging  the 
alternatives  during  the  NEPA  process. 
Project  alternatives  considered  for  the 
environmental  impact  studies  should 
protect  and  maintain  sustainability  of 
the  Mesilla  aquifer,  and  extend  the 
longevity  of  the  Hueco  aquifer  by 
limiting  ground  water  depletions  and  by 
implementing  aquifer  storage. 

Project  alternatives  should  provide 
year-round  drinking  water  supply  firom 
the  Rio  Grande  Project  of  sufficient 
quantity  and  quality  to  meet  anticipated 
mimicipal  needs.  Alternatives 
considered  in  the  NEPA  process  should 
meet  year  2030  M&I  needs  of  Hatch,  Las 
Cruces,  northern  and  southern  Doiia 
Ana  County,  Anthony/Canutillo  area, 
northwest  and  northeast  El  Paso,  and 
areas  served  by  the  Canal  and  expanded 
Jonathan  Rogers  Water  Treatment 
Plants.  They  should  also  attempt  to 
provide  raw  drinking  water  supply  with 
total  dissolved  solids  (TDS)  less  than 
1,000  parts  per  million  (ppm)  and 
sulfates  less  than  300  ppm  since  water 
with  higher  quantities  cannot  be 
conventionally  treated.  Additionally, 
project  alternatives  should  also  protect 
and  enhance  riverine  ecosystems, 
specifically  aquatic  and  riparian 
habitats;  and  should  faciUtate  the 
efficient  conveyance  of  agricultiu-al 
water  and  water  conservation. 

Coordination  with  the  United  States 
Fish  and  Wildlife  Service  will  ensure 
compliance  with  the  Fish  and  Wildlife 
Coordination  Act  and  section  7  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  Cultural  resources 
reconnaissance  for  the  project  area  will 
be  coordinated  with  both  the  New 
Mexico  State  Historic  Preservation 
Officer  and  the  Texas  State  Historic 
Preservation  Officer.  Other  federal  and 
state  agencies,  as  required,  vtdll  also  be 
consulted  to  ensure  compliance  with 
federal  and  state  laws  and  regulations. 

3.  Scoping  Process 

The  USIBWC  and  EPWU/PSB  will 
conduct  scoping  meetings  and 
workshops  to  obtain  information  on 
which  to  base  alternatives  to  be 
analyzed  in  the  NEPA  process.  The 
USIBWC  is  the  federal  lead  agency  in 
the  NEPA  process  and  development  of 


the  EIS.  The  United  States  Bureau  of 
Reclamation  and  United  States  Fish  and 
Wildlife  Service  have  indicated  that 
they  will  participate  as  cooperating 
agencies  pursuant  to  40  CFR  1501.6,  to 
the  extent  possible.  Other  federal  and 
state  agencies  may  also  become 
cooperators  as  they  are  identified  during 
the  scoping  process. 

Three  public  scoping  meetings  and 
workshops  for  the  proposed  project  will 
be  conducted  from  4:00  to  7:00  p.m. 
MDT  on  Wednesday,  September  16, 
1998  at  the  Gadsden  Middle  School 
Cafeteria,  1325  West  Washington, 
Anthony,  New  Mexico:  on  Wednesday, 
September  23, 1998  at  the  Farm  and 
Ranch  Heritage  Museimi,  4100  Dripping 
Springs  Road,  Las  Cruces,  New  Mexico; 
and  on  Thursday,  September  24, 1998  at 
Jeffierson  High  School  Cafeteria,  4700 
Alameda,  El  Paso,  Texas.  Comments  are 
encouraged  to  be  sent  to  the  address 
given  in  this  notice  and  will  be  accepted 
for  60-days  following  the  date  of  this 
notice. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  NEPA,  CEQ 
Regulations  (40  CFR  Parts  1500-1508), 
other  appropriate  federal  regulations, 
and  the  USIBWC  procedures  for 
compliance  with  those  regulations. 
Copies  of  the  EIS  vkrill  be  transmitted  to 
federal  and  state  agencies  and  other 
interested  parties  for  comments  and  will 
be  filed  with  the  Environmental 
Protection  Agency  in  accordance  with 
40  CFR  Parts  1500-1508  and  USIBWC 
procedures. 

The  USIBWC  anticipates  the  Draft  EIS 
will  be  made  available  to  the  pubUc  by 
March,  2000. 

Dated:  August  20, 1998. 
William  A.  Wilcox.  Jr.. 

Legal  Advisor. 

[FR  Doc.  98-23804  Filed  9-1-98;  8:45  amj 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-114)1 

National  Environmental  Policy  Act; 
Mars  Surveyor  1998  Missions 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Finding  of  no  significant  impact 
(FONSI).         

SUMMARY:  Pursuant  to  the  National 
Environmental  PoUcy  Act  (NEPA)  of 
1969.  as  amended  (42  U.S.C.  4321,  et 
seq.),  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 


CFR  Parts  1500-1508),  and  NASA 
policy  and  procedures  (14  CFR  Part 
1216  Subpart  1216.3).  NASA  has  made 
a  FONSI  with  respect  to  the  proposed 
Mars  Surveyor  1998  missions,  which 
would  involve  two  flights  to  Mars.  The 
baseline  plan  calls  for  each  of  the  two 
spacecraft  to  be  launched  aboard  a 
separate  Delta  n  7425  from  Cape 
Canaveral  Air  Station  (CCAS).  Florida, 
between  December  1998  and  January 
1999. 

DATES:  Comments  on  the  FONSI  must  be 
provided  in  writing  to  NASA  on  or 
before  October  5, 1998. 
ADDRESSES:  Comments  in  response  to 
this  FONSI  should  be  addressed  to  Dr. 
WilUam  L.  Piotrowski,  NASA 
Headquarters,  Code  SD,  300  E  Street 
SW.  Washington,  DC  20546.  The 
Environmental  Assessment  (EA) 
prepared  for  the  Mars  Surveyor  1998 
missions  which  supports  this  FONSI 
may  be  reviewed  at  the  following 
locations: 

(a)  NASA  Headquarters,  Library,  room 
1J20,  300  E  Street,  SW,  Washington,  DC 
20546  (202-358-0167). 

(b)  NASA,  Spaceport  USA,  Room 
2001,  John  F.  Keimedy  Space  Center, 
Florida  32899.  Please  call  Lisa  Fowler 
beforehand  at  407-867-2497  so  that 
arrangements  can  be  made. 

(c)  Jet  Propulsion  Laboratory,  Visitors 
Lobby,  Building  249,  4800  Oak  Grove     tc^ 
Drive,  Pasadena.  CA  91109  (818-354- 
5179). 

The  EA  may  also  be  examined  at  the 
following  NASA  locations  by  contacting 
the  pertinent  Freedom  of  Information 
Act  Office: 

(d)  NASA,  Ames  Research  Center, 
Moflett  Field.  CA  94035  (650-604- 
4191). 

(e)  NASA,  Dryden  Flight  Research 
Center,  Edwards.  CA  93523  (805-258- 
2663). 

(f)  NASA,  Goddard  Space  Flight 
Center,  Greenbelt.  MD  20771  (301-286- 
0730). 

(g)  NASA,  Johnson  Space  Center, 
Houston,  TX  77058  (281-483-8612). 

(h)  NASA,  Langley  Research  Center, 
Hampton,  VA  23665  (757-864-2497). 

(i)  NASA,  Lewis  Research  Center, 
21000  Brookpark  Road,  Cleveland.  OH 
44135  (216-433-2755). 

(j)  NASA,  Marshall  Space  Flight 
Center,  Huntsville.  AL  35812  (256-544- 
5549). 

(k)  NASA,  Stennis  Space  Center,  MS 
39529  (228-688-2164). 

A  limited  nimiber  oJf  copies  of  the  EA 
are  available,  on  a  first  request  basis,  by 
contacting  Dr.  William  L.  Piotrowski,  at 
the  address  or  telephone  number 
indicated  herein. 

FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
William  L.  Piotrowski,  202-358-0316. 
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SUPPLEMENTARY  INFORMATION:  NASA  has 
reviewed  the  EA  prepared  for  the  Mars 
Surveyor  1998  missions  and  has 
determined  that  it  represents  an 
accurate  and  adequate  analysis  of  the 
scope  and  level  of  associated 
environmental  impacts.  The  EA  is 
hereby  incorporated  by  reference  in  this 
FONSI. 

NASA  is  proposing  to  launch  the 
Mars  Surveyor  1998  missions,  which 
would  deliver  a  lander  and  an  orbiter 
spacecraft  to  Mars.  Current  plans  call  for 
using  two  Delta  II  7425  launch  vehicles 
with  a  Star  48  upper  stage  to  launch  the 
two  spacecraft  onto  Mars  transfer 
trajectories  in  December  1998  and 
January  1999  respectively.  The 
proposed  mission  design  calls  for  the 
orbiter  spacecraft  to  be  placed  into  orbit 
at  Mars  in  September  1999,  and  the 
lander  spacecraft  to  be  placed  on  Mars' 
surface  in  December  1999.  IXiring  its 
mission,  the  orbiter  would  map  the 
surface  and  atmosphere  of  Mars  and 
serve  as  a  communications  relay  for  the 
lander  mission.  The  lander  would 
photograph  and  sample  the  surface  of 
Mcirs  near  the  south  pole.  Neither 
spacecraft  nor  the  lander  would  carry 
radioactive  material. 

The  primary  scientiRc  objectives  of 
these  missions  are  to  search  for 
evidence  of  past  or  present  life, 
understand  the  climate  and  volatile 
history  of  Mars,  and  assess  the  nature 
and  inventory  of  resources  on  Mars. 
These  objectives  are  linked  by  the 
influence  of  water.  The  missions  would 
map  past  and  present  potential  water 
sources  and  the  exchange  between 
subsurface,  surface  and  atmospheric 
media.  While  environmental  impacts 
would  be  avoided  by  cancellation  of  the 
proposed  mission,  the  loss  of  the 
scientific  knowledge  and  database  from 
carrying  out  the  missions  could  be 
significant. 

Of  the  reasonable  launch  vehicle 
alternatives,  the  Delta  II  7425/Star  48 
most  closely  matches  the  Mars  Surveyor 
1998  mission  requirements,  while 
minimizing  adverse  environmental 
impacts  within  the  cost  constraints  of 
these  missions. 

Expected  impacts  to  the  hiunan 
environment  associated  with  the 
missions  arise  entirely  from  the  normal 
launch  of  the  Delta  II  7425.  Air 
emissions  from  the  exhaust  produced  by 
the  solid  propellant  graphite  epoxy 
motors  and  liquid  first  stage  primarily 
include  carbon  monoxide,  hydrochloric 
acid,  aluminum  oxide  in  soluble  and 
insoluble  forms,  carbon  dioxide,  and 
deluge  water  mixed  with  propellant  by- 
products. Air  impacts  would  be  short- 
term  and  not  substantial.  Short-term 
water  quality  and  noise  impacts,  as  well 


as  short-term  effects  on  wetlands, 
plants,  and  animals,  would  occur  in  the 
vicinity  of  the  launch  complex.  These 
short-term  impacts  are  of  a  nature  to  be 
self-correcting,  and  none  of  these  effects 
would  be  substantial.  There  would  be 
no  impact  on  threatened  or  endangered 
species  or  critical  habitat,  cultural 
resources,  or  floodplains.  Accident 
scenarios  have  also  been  addressed  and 
indicate  no  potential  for  substantial 
impacts  to  the  human  environment. 

The  launch  vehicles'  second  stage 
would  be  ignited  at  an  altitude  of  118 
kilometers  (74  miles],  which  is  in  the 
ionosphere.  Although  the  second  stage 
would  achieve  orbit,  its  orbital  decay 
time  would  fall  below  the  limit  NASA 
has  set  for  orbital  debris  consideration. 
After  burning  its  propellant  to 
depletion,  the  second  stage  would 
remain  in  low  Earth  orbit  (LEO)  until  its 
orbit  eventually  decays.  The  second 
stage  is  designed  to  bum  up  as  it 
reenters  Earth's  atmosphere.  The  Mars 
Surveyor  1998  Project  has  followed  the 
NASA  guidelines  regarding  orbital 
debris  and  minimizing  the  risk  for 
uncontrolled  reentry  into  the  Earth's 
atmosphere.  No  other  impacts  of 
environmental  concern  have  been 
identified. 

The  level  and  scope  of  environmental 
impacts  associated  with  the  launch  of 
the  Delta  II  7425  vehicle  are  well  within 
the  envelope  of  impacts  that  have  been 
addressed  in  previous  FONSI's 
concerning  other  launch  vehicles  and 
spacecraft.  No  significant  new 
circumstances  or  information  relevant  to 
environmental  concerns  associated  with 
the  launch  vehicle  has  been  identified 
which  would  affect  the  earlier  findings. 

On  the  basis  of  the  Mars  Surveyor 
1998  EA,  NASA  has  determined  that  the 
environmental  impacts  associated  «rith 
the  mission  would  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  NASA  will  take  no  final 
action  prior  to  the  expiration  of  the  30- 
day  comment  period. 
Wesley  T.  Huntress,  Jr., 
Associate  Administrator  for  Space  Science. 
(PR  Doc.  98-23824  Filed  9-2-98;  8:45  am] 

BtUING  CODE  7S10-01-U 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 


ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules].  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a]. 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  October 
19, 1998.  Once  the  appraisal  of  the  ~ 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandiuns  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML], 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.  nara.gov. 

Requesters  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  should  so 
indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Miller,  Director,  Modem 
Records  Programs  (NWM),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  Telephone:  (301)713-7110. 
E-mail:  records.mgt@arch2.nara.gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape. 
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and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA  approval,  using  the 
Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
the  records  to  conduct  its  business. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  Most 
schedules,  however,  cover  records  of 
only  one  office  or  program  or  a  few 
series  of  records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s]  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Justice,  United 
States  Marshals  Service,  Air  Operations 
Group  (Nl-527-98-1, 14  items,  14 
temporary  items).  Records  relating  to 
the  maintenance  and  operation  of 
USMS-owned  aircraft  used  in  the 
transportation  of  prisoners  and 
deportable  aliens,  including  aircraft 
maintenance  instructions, 
correspondence,  and  log  books. 


2.  Department  of  State  (Nl-76-98-1. 
1  item,  1  temporary  item).  Duplicate 
copies  of  records  of  the  Mixed  Claims 
Commission,  United  States  and 
Germany,  1922-1939.  Records  consist  of 
minutes  and  awards  and  decisions. 

3.  Federal  Communications 
Commission.  Mass  Media  Bureau  (Nl- 
173-98-4),  1  item,  1  temporary  item). 
Reduction  in  retention  period  for 
Returned  Broadcast  Applications,  which 
have  previously  been  approved  for 
disposal.  Returned  Broadcast 
Applications  are  applications  that  have 
been  reviewed  and  not  accepted  for 
official  FCC  filing  purposes,  and  are 
subsequently  returned  to  the  sender. 

4.  National  Imagery  and  Mapping 
Agency,  Agency-wide  (Nl-537-98-1,  25 
items,  25  temporary  items).  Office 
administrative  files  consisting  of  ' 
calendars  and  schedules,  office 
inspection  and  survey  files,  reading 
files,  position  descriptions,  personnel 
locators,  and  classified  material 
accountability  forms. 

5.  Occupational  Safety  and  Health 
Review  Commission,  Office  of  the 
Executive  Secretary  (Nl-455-98-1, 1 
item,  1  temporary  item).  Audiotape 
recordings  (cassettes)  of  Commission 
meetings  attended  by  the 
Commissioners  and  agency  legal  staff  to 
discuss  particular  cases.  These 
recordings  are  made  pursuant  to 
instructions  in  the  1977  Sunshine  Act, 
5  U.S.C.  552b.  Minutes  of  the 
Commissioner's  meetings  were 
previously  approved  for  permanent 
retention. 

6.  Termessee  Valley  Authority  (Nl- 
142-98-6,  3  items,  1  temporary  item). 
Records  created  in  administering  four 
conferences,  1979-1982.  Transcripts, 
models,  studies,  and  papers  are 
proposed  for  permanent  retention. 

Dated:  August  27, 1998. 
Michael  J.  Kurtz. 

Assistant  Archivist  for  Record  Services — 

Washington,  DC. 

[FR  Doc.  98-23812  Filed  9-2-98;  8:45  am) 

BiLLINQ  CODE  7S1$-«1-P 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Pane!  in  Design, 
Manufacture  &  Industrial  Innovation; 
Notice  of  Meeting 

This  notice  is  being  published  in 
accord  with  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  as 
amended). 

Name:  Special  Emphasis  Panel  in  Design. 
Manufacture  &  Industrial  Innovation  (1194). 

Date  &■  Time:  September  30, 1998;  8:30 
a.m.  to  5:00  p.m. 


Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington,  V.^ 

Type  of  Meeting:  Closed. 

SBIR  Program  Contact  Person:  Cheryl 
Albus,  Program  Manager,  DMII.  Room  590. 
National  Science  Foundation,  4201  Wilson 
Blvd..  Arlington.  VA  22230.  Telephone:  (703) 
306-1390. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  projwsals 
submitted  to  NSF  for  financial  support 

Agenda:To  review  and  evaluate  proposals 
submitted  to  the  Small  Business  Innovation 
Research  (SBIR)  Program  (topic:  7;  area:  Earth 
Science)  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  August  27. 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  98-23808  Filed  9-2-98;  8:45  am) 

BiLUNQ  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sciences;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  in  Mathematical 
Sciences  (1204). 

Date  and  Time:  September  24-26, 1998; 
8:30  a.m.  until  5:00  p.m. 

Place:  Room  1060,  National  Science 
Foundation,  4201  Wilson  Boulevard 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alvin  I.  Thaler, 
Program  Director.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Ariington,  VA  22230.  Telephone  (703)  306- 
1880. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  the 
Analysis  Program  nominations/applications 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 
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Dated:  August  31,  1998. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  98-23809  Filed  9-2-98;  8:45  am] 

BILUNG  CODE  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  3.71,  "Nuclear 
Criticality  Safety  Standards  for  Fuels 
and  Material  Facilities,"  has  been 
developed  to  provide  guidance  on 
procedures  for  preventing  nuclear 
criticality  accidents  in  operations 
involving  handling,  processing,  storing, 
and  transporting  special  nuclear 
material  at  fuels  and  material  facilities. 
This  guide  endorses  specific  ANSI/ 
ANS-8  nuclear  criticality  safety 
standards  of  the  American  National 
Standards  Institute/ American  Nuclear 
Society  for  these  purposes.  The  guide 
also  consolidates  and  replaces  the 
guidance  from  a  number  of  regulatory 
guides,  thereby  withdrawing  those 
regulatory  guides.  Regulatory  Guide 
3.71  is  not  intended  to  be  used  by 
nuclear  reactor  licensees. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Single  copies  of 
regulatory  guides  may  be  obtained  free 
of  charge  by  writing  Uie  Office  of 
Administration,  Attention:  Printing, 
Graphics  and  Distribution  Branch,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  by  fax 
at  (301)415-2260.  Issued  guides  may 
also  be  purchased  from  the  National 
Technical  Information  Service  on  a 
standing  order  basis.  Details  on  this 


service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 
(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Ashok  C.  Thadani, 
Director,  Office  of  Nuclear  Regulatory 
Research. 
|FR  Doc.  98-23813  Filed  9-2-98;  8:45  am] 

BILUNG  CODE  7590-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Employees  Health  Benefits 
Program,  Medically  Underserved  Areas 
for  1999 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  Medically 

Underserved  Areas  for  1999. 

SUMMARY:  The  Office  of  Personnel 
Management  has  completed  its  annual 
calculation  of  the  States  that  qualify  as 
Medically  Underserved  Areas  under  the 
Federal  Employees  Health  Benefits 
(FEHB)  Program  for  the  calendar  year 
1999.  This  is  necessary  to  comply  with 
a  provision  of  FEHB  law  that  mandates 
special  consideration  for  enroUees  of 
certain  FEHB  plans  who  receive  covered 
health  services  in  states  with  critical 
shortages  of  primary  care  physicians. 
Accordingly,  for  calendar  year  1999, 
OPM's  calculations  show  that  the 
following  States  are  Medically 
Underserved  Areas  under  the  FEHB 
Program:  Alabama,  Idaho,  Louisiana, 
Mississippi,  New  Mexico,  North  Dakota, 
South  Carolina,  South  Dakota,  and 
Wyoming.  West  Virginia  has  been 
removed  from  the  1998  list,  and  Idaho 
and  North  Dakota  have  been  added. 
EFFECTIVE  DATE:  January  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  A.  Lease,  202-606-0004. 
SUPPt.EMENTARY  INFORMATION:  FEHB  law 
[5  U.S.C.  8902(m)(2)]  mandates  special 
consideration  for  enrollees  of  certain 
FEHB  plans  who  receive  covered  health 
services  in  States  with  critical  shortages 
of  primary  care  physicians.  Such  States 
are  designated  as  Medically 
Underserved  Areas  for  purposes  of  the 
FEHB  Program,  and  the  law  requires 
payment  to  all  qualified  providers  in  the 
States. 

FEHB  regulations  (5  CFR  890.701) 
require  OPM  to  make  an  annual 
calculation  of  the  States  that  qualify  as 


Medically  Underserved  Areas  for  the 
next  calendar  year  by  comparing  the 
latest  Department  of  Health  and  Human 
Services  State-by-State  population 
counts  on  primary  medical  care 
manpower  shortage  areas  with  U.S. 
Census  figures  on  State  resident 

Otnce  oiTersonnel  Management. 

Janice  R.  Lachance, 

Director. 

(FR  Doc.  98-23694  Filed  &-2-98;  8:45  am) 

BILUNQ  CODE  e32S-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
23418;  812-10912] 

State  Street  Bank  and  Trust  Company, 
et  al.;  Notice  of  Application 

August  27, 1998. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  section 
12(d)(1)  of  the  Act,  under  sections  6(c) 
and  17(b)  of  the  Act  for  an  exemption 
from  section  17(a)  of  the  Act,  under 
section  6(c)  of  the  Act  for  an  exemption 
from  section  17(e)  of  the  Act.  and  under 
section  17(d)  of  the  Act  and  rule  17d- 
1  under  the  Act  to  permit  certain  joint 
transactions. 

SUMMARY  OF  THE  APPUCATION: 
Applicants  request  an  order  to  permit 
certain  registered  investment  companies 
and  private  funds  ("Lending  Fimds")  to 
use  cash  collateral  from  securities 
lending  transactions  ("Cash  Collateral") 
to  purchase  shares  ("Shares")  of  one  or 
more  series  of  State  Street  Navigator 
Securities  Lending  Trust  (the  "Trust") 
and  to  pay  fees  based  on  a  share  of  the 
revenue  generated  from  securities 
lending  transactions  to  State  Street  Bank 
and  Trust  Company  ("State  Street"). 
The  order  also  would  permit  State  Street 
and  certain  of  its  affiliates  ("State  Street 
Entities")  to  engage  in  principal 
transactions  with,  and  receive  brokerage 
commissions  from,  certain  Lending 
Funds  that  are  affiliated  with  State 
Street  or  State  Street  Entities  solely  as 
a  result  of  investing  Cash  Collateral  in 
the  Trust. 

APPLICANTS:  State  Street,  the  Trust,  and 
SSgA  Funds. 

RUNG  DATES:  The  application  was  filed 
on  December  22, 1997.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
described  in  this  notice. 
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HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
September  21, 1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wrriter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
State  Street,  Two  International  Place, 
Boston,  MA  02110;  Trust,  c/o  Raymond 
P.  Boulanger,  Exchange  Place,  25th 
Floor,  Boston,  MA  02109;  SSgA  Funds, 
909  A  Street,  Tacoma,  WA  98402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Mundt,  Staff  Attorney,  at 
(202)  942-0578,  or  Mary  Kay  Freeh. 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth  St., 
NW.,  Washington,  DC  20549.  (202)  942- 
8090. 

Applicants'  Representations 

1.  State  Street,  a  wholly-owned 
subsidiary  of  State  Street  Boston 
Corporation,  is  a  Massachusetts 
chartered  trust  company  and  a  member 
of  the  Federal  Reserve  System.  State 
Street  provides  institutional  custody 
and  asset  management  services  and 
serves  as  investment  adviser  or 
subadviser  for  several  registered 
management  investment  companies. 
SSgA  Fimds,  a  Massachusetts  business 
trust,  is  an  open-end  management 
investment  company  registered  under  * 
the  Act  that  has  established  19  series, 
each  advised  by  State  Street.  State  Street 
also  administers  a  securities  lending 
program  (the  "Program"). 

2.  The  Trust  is  a  Massachusetts 
business  trust  and  an  open-end 
management  investment  company 
registered  under  the  Act.  The  Trust  has 
established  three  series  in  which  Cash 
Collateral  may  be  invested:  State  Street 
Navigator  Securities  Lending  Prime 
PortfoUo  ("Prime  Portfolio"),  State 
Street  Navigator  Seciirities  Lending 
Government  Portfolio  ("Government 


Portfolio"),  and  State  Street  Navigator 
Securities  Lending  Short-Term  Bond 
Portfolio  ("Bond  Portfolio")  (each  an 
"Investment  Fund").  The  Prime 
Portfolio  and  Government  Portfolio 
value  their  securities  based  on  the 
amortized  cost  method  and  comply  with 
rule  2a-7  under  the  Act.  The  Bond 
Portfolio  invests  in  a  variety  of 
securities  whose  duration  will  not 
exceed  five  years.  None  of  the 
Investment  Fimds  may  purchase  shares 
of  any  registered  investment  company. 

3.  Shares  of  the  Investment  Funds  are 
offered  exclusively  to  Lending  Funds 
and  other  institutional  investors 
participating  in  the  Program  and  are 
sold  directly  by  the  Trust  on  a  private 
placement  basis  in  accordance  with 
Regulation  D  under  the  Securities  Act  of 
1933.  Shares  are  not  subject  to  a  sales 
load,  redemption  fee  or  asset-based 
distribution  fee.  State  Street  serves  as 
investment  adviser,  custodian,  transfer 
agent,  and  administrator  of  the  Trust 
with  respect  to  each  Investment  Fund 
and  is  entitled  to  receive  a  fee  for  these 
services. 

4.  Participants  in  the  Program  may 
include:  (i)  one  or  more  series  of  SSgA 
Funds  and  any  other  registered 
investment  company  or  series  that  is  or 
in  the  future  may  be  advised  by  State 
Street,  or  by  any  other  entity 
controlling,  controlled  by,  or  under 
common  control  with  State  Street  (each 
an  "Affiliated  Lending  Fund");'  or  (ii) 
any  other  registered  investment 
company  or  series  (each  an  "Other 
Lending  Fund,"  and  together  with  the 
AffiUated  Lending  Funds,  the 
"Registered  Lending  Funds"),  and  (iii) 
any  entity  excluded  from  the  definition 
of  "investment  company"  under  section 
3(c)(1)  or  section  3(c)(7)  of  the  Act  (each 
a  "Private  Lending  Fund"). 

5.  With  respect  to  Affiliated  Lending 
Funds,  State  Street  represents  that  its 
personnel  providing  day-to-day  lending 
agency  services  to  the  Affiliated 
Lending  Funds  do  not  provide 
investment  advisory  services  to  or 
participate  in  any  way  in  the  selection 
of  portfolio  securities  or  other  aspects  of 
management  for  the  Affiliated  Lending 
Funds. 

6.  Under  the  Program,  State  Street  and 
each  Lending  Fund  enter  into  a 
securities  lending  agreement  ("Lending 
Agreement")  that  appoints  State  Street 
to  serve  as  securities  lending  agent  and 
authorizes  State  Street  to  enter  into  a 
master  borrowing  agreement 


'  All  existing  Affiliated  Lending  Funds  that 
currently  intend  to  rely  on  the  requested  relief  have 
l>een  named  as  applicants.  Any  future  Affiliated 
Lending  Fund  may  rely  on  the  order  only  in 
accordance  with  the  terms  and  conditions  in  the 
application. 


("Borrowing  Agreement")  with  certain 
entities  designated  by  a  Lending  Fund 
("Borrowers").  Under  the  Borrowing 
Agreement,  State  Street  lends  securities 
to  Borrowers  in  exchange  for  Cash 
Collateral  or  other  types  of  collateral, 
such  as  U.S.  Government  securities  or 
irrevocable  letters  of  credit,  upon  the 
consent  of  the  Lending  Fund.  Cash 
Collateral  is  delivered  in  connection 
with  most  loans.  State  Street  invests  any 
Cash  Collateral  in  Shares  of  one  or  more 
Investment  Funds  on  behalf  of  the 
Lending  Fund  in  accordance  with 
specific  guidelines  provided  by  the 
Lending  Fund.  These  guidelines 
identify  the  particular  Investment  Funds 
and  other  investments,  if  any,  in  which 
Cash  Collateral  may  be  invested,  as  well 
as  the  amounts  that  may  be  invested. 

7.  With  respect  to  loans  involving 
Cash  Collateral,  the  Lending  Fund 
commits  to  pay  the  Borrower  a  fixed 
return  on  the  collateral  for  the  term  of 
the  loan  ("Borrower's  Rebate").  The 
difference  between  the  Borrower's 
Rebate  and  the  actual  return  on  the 
investment  of  the  Cash  Collateral  is 
divided  between  the  Lending  Fund  and 
State  Street  in  accordance  with  the 
terms  of  the  Lendmg  Agreement 
("Shared  Return").  In  the  case  of 
collateral  other  than  cash.  State  Street 
negotiates  a  loan  fee  to  be  paid  by  the 
Borrower,  which  is  divided  between  the 
Lending  Fimd  and  State  Street  in 
accordance  with  the  terms  of  the 
Lending  Agreement  ("Shared  Lending 
Fee"). 

8.  As  agent  for  a  Registered  Lending 
Fund,  State  Street  may  not  purchase 
Shares  of  an  Investment  Fund  with  Cash 
Collateral  unless  participation  in  the 
Program  has  been  approved  by  a 
majority  of  the  directors  or  trustees  of 
the  Registered  Lending  Fund  that  are 
not  "interested  persons"  of  the 
Registered  Lending  Fund  within  the 
meaning  of  section  2(a)(19)  of  the  Act 
("Disinterested  Directors").  These 
directors  or  trustees  are  required  to 
evaluate  the  Program  on  at  least  an 
annual  basis  to  determine  that  the 
investment  of  Cash  Collateral  in  an 
Investment  Fund  is  in  the  best  interests 
of  the  shareholders  of  the  Registered 
Lending  Fund. 

9.  In  addition.  State  Street  may  not 
purchase  Shares  of  any  Investment 
Fund  as  agent  for  a  Registered  Lending 
Fund  unless  the  Registered  Lending 
Fund  has  represented  to  State  Street  that 
(i)  its  policies  generally  permit  the 
Registered  Lending  Fund  to  engage  in 
securities  lending  transactions,  (ii)  the 
transactions  are  conducted  in 
accordance  with  the  guidelines  of  the 
SEC  and/or  its  staff,  (iii)  the  Registered 
Lending  Fund's  policies  permit  the 
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Registered  Lending  Fund  to  purchase 
Shares  of  the  Investment  Funds  with 
Cash  Collateral,  and  (iv)  the  Registered 
Lending  Fund's  securities  lending 
activities  are  conducted  in  accordance 
with  all  representations  and  conditions 
in  the  application  applicable  to  a 
Registered  Lending  Fund. 

Applicants'  Legal  Analysis 

A.  Investment  of  Cash  Collateral  by  the 
Lending  Funds  in  the  Investment  Funds 

1.  Section  12(d)(1)(A)  of  the  Act 
prohibits  an  investment  company  from 
acquiring  shares  of  a  registered 
investment  company  if  the  securities 
represent  more  than  3%  of  the  total 
outstanding  voting  stock  of  the  acquired 
company,  more  than  5%  of  the  total 
assets  of  the  acquiring  company,  or, 
together  with  the  securities  of  any  other 
investment  companies,  more  than  10% 
of  the  total  assets  of  the  acquiring 
company.  Section  12(d)(1)(B)  of  the  Act 
prohibits  a  registered  open-end 
investment  company  from  selling  its 
shares  to  another  investment  company  if 
the  sale  will  cause  the  acquiring 
company  to  own  more  than  3%  of  the 
acquired  company's  voting  stock,  or  if 
the  sale  will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies 
generally.  Any  entity  that  is  excluded 
from  the  definition  of  "investment 
company"  under  sections  3(c)(1)  or 
3(c)(7)  of  the  Act  is  deemed  to  be  an 
investment  company  for  the  purposes  of 
the  3%  limitations  specified  in  sections 
12(d)(1)  (A)  and  (B)  with  respect  to 
purchases  by  and  sales  to  such 
company. 

2.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  SEC  may  exempt  any 
person,  security  or  transaction,  or  any 
class  or  classes  of  persons,  securities  or 
transactions,  from  any  provision  of 
section  12(d)(1)  if  such  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors. 

3.  Apphcants  seek  an  order  under 
section  12(d)(l)())  of  the  Act  exempting 
them  from  the  provisions  of  section 
12(d)(1)  of  the  Act  to  permit  the  Lending 
Funds  to  purchase,  and  the  Investment 
Funds  to  sell,  securities  in  excess  of  the 
limits  of  sections  12(d)(1)(A)  and 
12(d)(1)(B)  in  connection  with  the 
Lending  Funds'  investment  of  Cash 
Collateral. 

4.  Applicants  state  that  the  proposed 
arrangement  will  not  give  rise  to  the 
policy  concerns  underlying  sections 
12(d)(1)(A)  and  (B).  Applicants  note  that 
Shares  will  be  sold  without  a  sales  load, 
redemption  fee,  or  asset-based  sales 
charge  or  service  fee.  Applicants  further 
state  that,  because  investment  advisory 


fees  paid  by  Lending  Funds  will  not  be 
affected  by  the  valueof  the  collateral 
received  by  the  Lending  Funds  in 
connection  with  the  loaned  securities, 
the  fees  that  would  be  paid  to  State 
Street  by  an  Investment  Fund,  including 
investment  advisory  fees,  should  not  be 
viewed  as  duplicative  of  the  advisory 
fees  paid  by  the  Lending  Funds. 
Because  each  Investment  Fund  will  be 
operated  for  the  purpose  of  providing 
the  necessary  liquidity  to  satisfy  the 
demands  of  the  Program,  applicants 
argue  that  the  Investment  Funds  will 
not  be  susceptible  to  control  through  the 
threat  of  large  redemptions.  Applicants 
assert  that  there  is  no  concern  that 
Shares  will  be  purchased  by  an 
inappropriate  investor  because  Shares 
will  be  offered  exclusively  to 
participants  in  the  Program,  who  are 
knowledgeable  and  sophisticated 
investors.  Applicants  also  note  that  an 
Investment  Fund  will  not  invest  in 
shares  of  any  investment  company. 

5.  Sections  17(a)(1)  and  (2)  of  the  Act 
make  it  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of  the 
affiliated  person  ("Second-tier 
Affiliate"),  acting  as  principal,  to  sell 
any  security  to,  or  purchase  any  security 
from,  the  registered  investment 
company.  Section  2(a)(3)  of  the  Act 
deHnes  an  "affiliated  person"  of  another 
person  to  include  any  person  5%  or 
more  of  whose  outstanding  voting 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  by  the  other  person;  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  other  person;  and,  in  the  case 
of  an  investment  company,  its 
investment  adviser. 

6.  An  investment  adviser  to  each  of 
the  Affiliated  Lending  Funds  and  the 
Investment  Funds,  State  Street  could  be 
deemed  to  control  both  the  Affiliated 
Lending  Funds  and  the  Investment 
Funds.  Accordingly,  the  Affiliated 
Lending  Funds  and  Investment  Funds 
could  be  deemed  to  be  under  common 
control  and  affiliated  persons  of  each 
other.  In  addition,  if  an  Other  Lending 
Fund  acquires  5%  or  more  of  an 
Investment  Fund's  Shares,  the 
Investment  Fund  could  be  deemed  an 
affiliated  person  of  the  Other  Lending 
Fund.  Moreover,  because  series  of  a 
registered  investment  company  could  be 
considered  to  be  under  common  control, 
an  Other  Lending  Fimd  that  is  a  series 
could  be  considered  an  affiliate  of 
another  series  of  the  registered 
investment  company.  If  the  other  series 
is  affiliated  with  an  Investment  Fund 
(by  virtue  of  a  common  investment 
adviser  or  a  5%  or  more  ownership 


interest  in  the  Investment  Fund),  the 
Investment  Fund  could  be  deemed  to  be 
a  Second-tier  Afflliate  of  the  Other 
Lending  Fund.  In  light  of  these  possible 
affiliations,  section  17(a)  could  prevent 
an  Investment  Fund  from  selling  Shares 
to  and  redeeming  Shares  from  certain 
Registered  Lending  Funds. 

7.  Section  17(b)  of  the  Act  authorizes 
the  SEC  to  exempt  a  transaction  from 
section  17(a)  if  the  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching  on 
the  part  of  any  person  concerned,  and 

if  the  proposed  transaction  is  consistent 
with  the  policy  of  each  registered 
investment  company  concerned  and 
with  the  general  purposes  of  the  Act. 
Section  6(c)  of  the  Act  provides  that  the 
SEC  may  exempt  any  person,  security, 
or  transaction  from  any  provision  of  the 
Act  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

8.  Applicants  request  an  order  under 
sections  6(c)  and  17(b)  of  the  Act  to 
permit  the  Registered  Lending  Funds  to 
purchase  Shares  of  the  Investment 
Funds.  Applicants  submit  that  the  terms 
of  the  proposed  transactions  are 

'  reasonable  and  fair  and  consistent  with 
the  general  purposes  of  the  Act,  as  well 
as  with  the  policies  of  the  respective 
Registered  Lending  Funds.  Applicants 
assert  that  Registered  Lending  Funds 
will  be  treated  like  any  other 
shareholders  of  the  Trust  and  will 
purchase  and  redeem  Shares  on  the 
same  terms  and  basis,  including  price, 
as  other  shareholders.  Applicants  note 
that  a  Registered  Lending  Fund  will 
only  be  permitted  to  invest  Cash 
Collateral  in  an  Investment  Fund  that 
invests  in  instruments  that  the 
Registered  Lending  Fund  has  previously 
determined  to  be  acceptable  for  the 
investment  of  Cash  Collateral.  Cash 
Collateral  from  loans  by  Registered 
Lending  Fimds  that  are  money  market 
funds  ("Money  Market  Lending  Funds") 
will  not  be  used  to  acquire  shares  of  any 
Investment  Fund  that  does  not  comply 
with  the  requirements  of  rule  2a-7 
under  the  Act.  For  these  reasons, 
applicants  believe  that  their  requested 
relief  meets  the  standards  of  sections 
6(c)  and  17(b)  of  the  Act. 

9.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  any 
affiliated  person  of  a  registered 
investment  company  or  any  Second-tier 
Affiliate,  acting  as  principal,  from 
effecting  any  transaction  in  connection 
vtdth  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates,  unless  and 


application  regarding  the  joint 
arrangement  has  been  filed  with  the  SEC 
and  granted  by  order. 

10.  State  Street,  as  investment  adviser 
to  the  Affiliated  Lending  Funds,  is  an 
affiliated  person  of  the  Affiliated 
Lending  Funds.  State  Street  may  also  be 
a  Second-tier  Affiliate  of  Other  Lending 
Funds  that  purchase  more  than  5%  of 
an  Investment  Fund.  Applicants  state 
that  the  Affiliated  Lending  Funds  and 
potentially  the  Other  Lending  Funds  by 
purchasing  and  redeeming  Shares,  the 
Investment  Funds  by  selling  Shares  to 
and  redeeming  Shares  for  the  Lending 
Fimds,  and  State  Street  by  acting  as 
investment  adviser  to  the  Affiliated 
Lending  Funds  and  the  Investment 
Funds  and  by  acting  as  lending  agent, 
investing  Cash  Collateral,  and  sharing 
revenue  generated  by  the  securities 
lending  transactions,  could  be 
considered  participants  in  a  joint 
enterprise  or  arrangement.  Applicants 
request  an  order  in  accordance  with 
section  17(d)  and  rule  17d-l  to  permit 
certain  transactions  incident  to 
investments  in  Shares. 

11.  Under  rule  17d-l,  in  passing  on 
applications  for  orders  imder  section 
17(d),  the  SEC  must  consider  whether 
the  investment  company's  participation 
in  the  joint  enterprise  or  joint 
arrangement  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants. 

12.  Applicants  assert  that  the 
Registered  Lending  Funds  will  invest  in 
the  Investment  Funds  on  the  same  basis 
as  other  participants  in  the  Program. 
Accordingly,  applicants  believe  that  the 
proposed  investment  in  Shares  meets 
the  standards  of  section  17(d)  and  rule 
17d-l. 

B.  Payment  of  Fees  by  the  Registered 
Lending  Funds  to  State  Street 

1.  Applicants  also  believe  that  a 
lending  agent  arrangement  between 
Registered  Lending  Funds  and  State 
Street  under  which  compensation  is 
based  on  a  share  of  the  revenue 
generated  by  State  Street's  efforts  as 
lending  agent  may  be  a  joint  enterprise 
or  other  joint  arrangement  requiring  as 
order  under  section  17(d)  of  the  Act  and 
rule  17d-l  under  the  Act.  Consequently, 
applicants  request  an  order  to  permit 
State  Street,  as  lending  agent,  to  receive 
either  a  portion  of  the  Shared  Return  or 
Shared  Lending  Fee  from  the  Registered 
Lending  Funds. 

2.  Applicants  submit  that  to  safeguard 
each  Affiliated  Lending  Fund  and  its 
shareholders,  applicants  will  adopt  the 
following  procedures  to  ensure  that  the 


proposed  fee  arrangement  and  other 
terms  governing  the  relationship  with 
State  Street,  as  lending  agent,  will  meet 
the  standards  of  rule  17d-l: 

(a)  In  connection  with  the  approval  of 
State  Street  as  lending  agent  for  an 
Affiliated  Lending  Fund  and 
implementation  of  the  proposed  fee 
arrangement,  a  majority  of  the  board  of 
directors  or  trustees  of  the  Affiliated 
Lending  Fund  (the  "Board"),  including 
a  majority  of  the  Disinterested  Directors, 
will  determine  that:  (i)  The  contract 
with  State  Street  is  in  the  best  interests 
of  the  Affiliated  Lending  Fund  and  its 
shareholders,  (ii)  the  services  to  be 
performed  by  State  Street  are 
appropriate  for  the  Affiliated  Lending 
Fund,  (iii)  the  nature  and  quality  of  the 
services  provided  by  State  Street  are  at 
least  equal  to  those  services  offered  and 
provided  by  others,  and  (iv)  the  fees  for 
State  Street's  services  are  fair  and 
reasonable  in  light  of  the  usual  and 
customary  charges  imposed  by  others 
for  services  of  the  same  nature  and 
quality. 

(b)  Each  Affiliated  Lending  Fund's 
contract  with  State  Street  for  lending 
agent  services  will  be  reviewed  annually 
and  will  be  approved  for  continuation 
only  if  a  majority  of  the  Board 
(including  a  majority  of  the 
Disinterested  Directors)  makes  the 
findings  referred  to  in  paragraph  (a) 
above. 

(c)  In  connection  with  the  initial 
implementation  of  the  proposed  fee 
arrangement  whereby  State  Street  will 
be  compensated  as  lending  agent  based 
on  a  percentage  of  the  revenue 
generated  by  an  Affiliated  Lending 
Fund's  participation  in  the  Program,  the 
Board  will  obtain  competing  quotes 
with  respect  to  lending  agent  fees  from 
at  least  three  independent  lending 
agents  to  assist  the  Board  in  making  the 
findings  referred  to  in  paragraph  (a) 
above. 

(d)  The  Board,  including  a  majority  of 
the  DisinteresteTl  Directors,  will:  (i) 
Determine  at  each  regular  quarterly 
meeting  that  the  loan  transactions 
during  the  prior  quarter  were  efi'ected  in 
compliance  with  the  conditions  and 
procedures  set  forth  in  the  application 
and,  (ii)  review  no  less  frequently  than 
annually  the  conditions  and  procedures 
for  continuing  appropriateness. 

(e)  Each  Affiliated  Lending  Fund  will: 
(i)  Maintain  and  preserve  permanently 
in  an  easily  accessible  place  a  vnitten 
copy  of  the  procedures  and  conditions 
(and  any  modifications)  described  in  the 
application  of  otherwise  followed  in 
connection  with  lending  securities 
pursuant  to  the  Program,  and  (ii) 
maintain  and  preserve  for  a  period  not 
less  than  six  years  from  the  end  of  the 


fiscal  year  in  which  any  loan  transaction 
pursuant  to  the  Program  occurred,  the 
first  two  years  in  an  easily  accessible 
place,  a  written  record  of  each  loan 
transaction  setting  forth  a  description  of 
the  security  loaned,  the  identity  of  the 
person  on  the  other  side  of  the  loan 
transaction,  the  terms  of  the  loan 
transaction,  and  the  information  or 
materials  upon  which  the  determination 
was  made  that  each  loan  was  made  in 
accordance  with  the  procedures  set 
forth  above  and  the  conditions  to  the 
application. 

3.  With  respect  to  Other  Lending 
Funds,  applicants  assert  that  the  nature 
of  the  affiliation  between  the  Other 
Lending  Funds  and  State  Street  is  only 
technical.  Applicants  assert  that  State 
Street  would  not  have  any  influence 
over  the  decisions  made  by  any  Other 
Lending  Fund  and  that  any  fee 
arrangements  between  the  Other 
Lending  Funds  and  State  Street  will  be 
the  product  of  arms-length  bargaining. 
Accordingly,  applicants  believe  that  the 
proposed  arrangement  between  Other 
Lending  Funds  and  State  Street  would 
meet  the  standards  of  rule  17d-l. 

C.  Transactions  by  Other  Lending  Funds 
With  State  Street  and  State  Street 
Entities 

1.  As  noted  above,  sections  17(a)(1) 
and  (2)  prohibit  certain  principal 
transactions  between  a  registered 
investment  company  and  its  affiliates. 
Applicants  assert  that  State  Street  could 
be  deemed  a  Second-tier  Affifiate  of  an 
Other  Lending  Fund  that  owns  5%  of  an 
Investment  Fund.  In  addition,  to  the 
extent  that  State  Street.  State  Street 
Entities,  and  the  Investment  Funds  are- 
deemed  to  be  under  common  control, 
applicants  believe  that  a  State  Street 
Entity  could  be  considered  an  affiliate  of 
an  Investment  Fund  and  a  Second-tier 
Affiliate  of  an  Other  Lending  Fund. 

2.  Applicants  request  relief  under 
sections  6(c)  and  17(b)  from  section 
17(a)  to  permit  principal  transactions 
between  Other  Lending  Funds  and  State 
Street  or  State  Street  Entities  where  the 
affiliation  between  the  parties  arises 
solely  as  a  result  of  an  investment  by  an 
Other  Lending  Fund  in  Shares. 
Applicants  state  that  there  will  be  no 
element  of  self-dealing  because  neither 
State  Street  nor  any  State  Street  Entity 
has  any  influence  over  the  decisions 
made  by  any  Other  Lending  Fund. 
Applicants  assert  that  each  transaction 
will  be  the  product  of  arms-length 
bargaining.  Because  the  interests  of  the 
Other  Lending  Funds'  investment 
advisers  and  sub-advisers  are  solely 
aligned  with  those  of  the  Other  Lending 
Funds  (to  which  the  advisers  have 
fiduciary  responsibilities),  applicants 


Atnan 
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believe  it  is  reasonable  to  conclude  that 
the  consideration  paid  to  or  received  by 
Other  Lending  Funds  in  connection 
with  a  principal  transaction  with  State 
Street  or  a  State  Street  Entity  will  be 
reasonable  and  fair. 

3.  Section  17(e)  of  the  Act  makes  it 
unlawful  for  any  a^liated  person  of  a 
registered  investment  company,  or  any 
Second-tier  AfHliate,  acting  as  broker  in 
connection  with  the  sale  of  securities  to 
or  by  that  registered  investment 
company,  to  receive  from  any  source  a 
commission  for  effecting  the  transaction 
that  exceeds  specified  limits.  Rule  17e- 
1  provides  that  a  commission  shall  be 
deemed  a  usual  and  customary  broker's 
commission  if  certain  procedures  are 
followed  by  the  registered  investment 
company. 

4.  Applicants  request  relief  under 
section  6(c)  from  section  17(e)  to  the 
extent  necessary  to  permit  State  Street 
and  the  State  Street  Entities  to  receive 
fees  or  commissions  for  acting  as  broker 
or  agent  in  connection  with  the 
purchase  or  sale  of  securities  for  any 
Other  Lending  Fund  for  which  State 
Street  or  a  State  Street  Entity  becomes 

a  Second-tier  Affiliate  solely  because  of 
the  investment  by  the  Other  Lending 
Fund  in  Shares. 

5.  Applicants  submit  that  brokerage  or 
similar  transactions  by  State  Street  or  a 
State  Street  Entity  for  the  Other  Lending 
Funds  raise  no  possibility  of  self-dealing 
or  any  concern  that  these  Other  Lending 
Funds  would  be  managed  in  the  interest 
of  State  Street  or  a  State  Street  Entity. 
Applicants  believe  that  each  transaction 
between  an  Other  Lending  Fund  and 
State  Street  or  a  State  Street  Entity 
would  be  the  product  of  arms-length 
bargaining  because  each  adviser  or  sub- 
adviser  to  an  Other  Lending  Fund 
would  have  no  interest  in  benefiting 
State  Street  or  a  State  Street  Entity  at  the 
expense  of  the  Other  Lending  Fund. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  securities  lending  program  of 
each  Registered  Lending  Fund  will 
comply  with  all  present  and  future 
applicable  guidelines  of  the  SEC  and  its 
staff  regarding  securities  lending 
arrangements. 

2.  The  approval  of  an  Affiliated 
Lending  Fund's  Board,  including  a 
majority  of  the  Disinterested  Directors, 
shall  be  required  for  the  initial  and 
subsequent  approvals  of  State  Street's 
service  as  lending  agent  for  the 
Affiliated  Lending  Fund  pursuant  to  the 
Program,  for  the  institution  of  all 
procedures  relating  to  the  Program  as  it 
relates  to  the  Affiliated  Lending  Fund, 


and  for  any  periodic  review  of  loan 
transactions  for  which  State  Street  acted 
as  lending  agent  pursuant  to  the 
Program. 

3.  No  Registered  Lending  Fund  will 
purchase  Shares  of  any  Investment 
Fund  unless  participation  in  the 
Program  has  been  approved  by  a 
majority  of  the  Disinterested  Directors  of 
the  Registered  Lending  Fund.  Such 
directors  and  trustees  also  will  evaluate 
the  Program  no  less  firequently  than 
annually  and  determine  that  investing 
Cash  Collateral  in  the  Investment  Funds ' 
is  in  the  best  interests  of  the 
shareholders  of  the  Registered  Lending 
Fund. 

4.  Investment  in  Shares  of  an 
Investment  Fund  by  a  particular 
Registered  Lending  Fund  will  be 
consistent  with  the  Registered  Lending    . 
Fund's  investment  objectives  and 
policies.  A  Money  Market  Lending  Fund 
that  complies  with  rule  2a-7  under  the 
Act  will  not  invest  its  Cash  Collateral  in 
an  Investment  Fund  that  does  not 
comply  with  the  requirements  of  rule 
2a-7. 

5.  Investment  in  Shares  of  an 
Investment  Fund  by  a  particular 
Registered  Lending  Fund  will  be  in 
accordance  with  the  guidelines 
regarding  the  investment  of  Cash 
Collateral  specified  by  the  Registered 
Lending  Fund  in  the  Lending 
Agreement.  A  Registered  Lending 
Fund's  Cash  Collateral  will  be  invested 
in  a  particular  Investment  fund  only  if 
that  Investment  Fund  has  been 
approved  for  investment  by  the 
Registered  Lending  Fund  and  if  that 
Investment  Fund  invests  in  the  types  of 
instruments  that  the  Registered  Lending 
Fund  has  authorized  for  the  investment 
of  its  Cash  Collateral. 

6.  Shares  of  an  Investment  Fund  will 
not  be  subject  to  a  sales  lead, 
redemption  fee  or  asset-based  sales 
charge  or  service  fee  (as  defined  in  rule 
2830(b)(9)  of  the  Conduct  Rules  of  the 
National  Association  of  Securities 
Dealers,  Inc.). 

7.  None  of  the  Investment  Fxmds  may 
purchase  shares  of  any  investment 
company. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
(PR  Doc.  98-23761  Filed  9-2-98;  8:45  am) 
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Intennarfcet  Trading  System;  Notice  of 
Filing  of  Proposed  Thirteenth 
Amendment  to  the  ITS  Plan  Relating  to 
the  Elimination  of  the  Requirement 
That  the  Cincinnati  Stock  Exchange, 
Inc.  Submit  Proposed  Rule  Changes  to 
Its  Rule  11.9  or  the  Description  of 
NSTS  Processing  to  Other  ITS 
Participants  for  Review  and  Comment 
Prior  to  Filing  Such  Changes  With  the 
Securities  and  Exchange  Commission, 
and  Making  Certain  Technical  Changes 

August  27. 1998. 

Pursuant  to  Rule  11  Aa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),  notice  is 
hereby  given  that  on  August  17, 1998, 
the  Intermarket  Trading  System  ("ITS") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
an  amendment  ("Thirteenth 
Amendment")  to  the  restated  ITS  Plan.» 
The  purpose  of  the  amendment  is  to  (1) 
eliminate  the  requirement  that  the 
Cincinnati  Stock  Exchange,  Iilc,  submit 
proposed  rule  changes  to  its  Rule  11.9 
or  the  description  of  NSTS  processing  to 
other  ITS  Participants  for  review  and 
comment  prior  to  filing  such  changes 
with  the  Commission:  (2)  recognize  the 
change  in  corporate  name  from  the 
Pacific  Stock  Exchange,  Inc.  ("PSE")  to 
the  Pacific  Exchange,  Inc.  ("PCX");  (3) 
change  the  corporate  address  of  the  CSE; 
and  (4)  make  a  technical  correction  to 
Section  8(e)(iv)(D).  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  amendment  from 
interested  persons. 

The  ITS  is  a  communications  and 
order  routing  network  linking  eight 
national  securities  exchanges  and  the 
electronic  over-the-counter  ("OTC") 
market  operated  by  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD").  The  ITS  was  designed  to 
facilitate  intermarket  trading  in 
exchange-listed  equity  securities  based 
on  current  quotation  information 
emanating  from  the  linked  markets. 

Participants  to  the  ITS  Plan  include 
the  American  Stock  Exchange,  Inc. 
("Amex"),  the  Boston  Stock  Exchange, 
Inc.  ("BSE"),  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"),  the  Chicago 
Stock  Exchange,  Inc.  ("CHX"),  the 
Cincinnati  Stock  Exchange,  Inc. 
("CSE"),  the  NASD,  the  New  York  Stock 


>  The  ITS  Plan  is  a  National  Market  System 
("NMS")  plan  approved  by  the  Commission 
pursuant  to  Section  11 A  of  the  Act  and  Rule 
llAa3-2.  Exchange  Act  Release  No.  19456  (January 
27. 1983).  48  PR  4938. 
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Exchange.  Inc.  ("NYSE"),  the  PCX,  and 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"). 

I.  Description  of  the  Amendment 

The  purpose  of  the  a^jiendments  is  to 
(1)  eliminate  the  requirement  that  the 
CSE  must  submit  proposed  changes  to 
its  Rule  11.9  or  the  description  of  NSTS 
processing  to  other  ITS  Participants  for 
review  and  comment  prior  to  filing  such 
changes  with  the  Commission;  (2) 
recognize  the  change  in  corporate  name 
from  the  Pacific  Stock  Exchange,  Inc. 
("PSE")  to  the  Pacific  Exchange,  Inc. 
("PCX");  (3)  change  the  corporate 
address  of  the  CSE;  and  (4)  make  a 
technical  correction  to  Section 
8(e)(iv)(D). 

The  amendment  concerning  prior 
review  of  CSE  rule  changes  responds  to 
the  Commission's  request  in  its  letter  to 
all  Participants,  dated  May  27, 1997.2 

To  amend  the  second  paragraph  of 
Section  8(e)(iii)  to  read,  in  full,  as 
follows:  8.  Participants'  Implementation 
Obligations,  (e)  CSE  Implementation 
Obligations  (iii)  NSTS  Rule  Changes. 

The  CSE  shall  not  alter  (A)  the 
obligations  of  a  Designated  Dealer  set 
out  in  CSE  Rule  11.9  so  as  to  remove  the 
obligation  of  Designated  Dealers  to  make 
continuous,  two-sided  markets  in  stocks 
assigned  to  them  as  Designated  Dealers 
or  (B)  the  definition  of  "Contributing 
Dealer"  in  CSE  Rule  11.9  so  as  to 
remove  the  obligations  of  Contributing 
Dealers  to  provide  to  all  NSTS  Users 
through  NSTS,  during  CSE  trading 
hours,  regular  bids  and  offers  in  stocks 
in  which  they  are  registered  as 
Contributing  Dealers. 

To  change  all  references  to  "Pacific 
Stock  Exchange"  and  "PSE"  to  "Pacific 
Exchange"  and  "PCX",  respectively. 
The  sections  to  be  amended  are: 
Preamble,  first  paragraph;  Section  1(33), 
(34A),  (34B).  Section  3,  Section  6(a)(ii), 
Section  7(a)  and  Section  ll(a)(iii)(E-l). 

To  amend  Section  3,  in  part,  as 
follows:  Cincinnati  Stock  Exchange,  Inc. 
("CSE"),  registered  as  a  national 
securities  exchange  under  the  Act  and 
having  its  principal  place  of  business  at 
One  Financial  Place,  440  South  LaSalle 
Street.  Suite  2600,  Chicago,  Illinois 
60605. 

To  cause  the  second  sentence  of 
subsection  (e)(iv)(D)  of  Section  8  to 
read,  in  full,  as  follows:  The  other 
Participants  undertake  to  consider  in 
good  faith  any  such  proposed 
interpretation  with  a  view  towards 
making  a  determination  as  anticipated 
by  section  1(1B)  that  "Approved  Dealer" 


'  See  letter  from  Jonathan  G.  Katz,  Secretary, 
Commission,  to  ITS  Participants,  dated  May  27, 
1997. 


no  longer  excludes  "Contributing 
Dealers." 

n.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed 
amendments  are  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  plan 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  plan  amendment  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fix)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public"Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ITS.  All 
submissions  should  refer  to  File  No.  4- 
208  and  should  be  submitted  by 
September  24. 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  98-23763  Filed  9-2-98;  8:45  am] 
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20912;  IA-1749;  and  IC-23416] 

Commission  Statement  of  Policy  on 
Regulatory  Moratorium  to  Facilitate  the 
Year  2000  Conversion 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Policy  Statement. 

summary:  The  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
is  announcing  a  moratorium  on  the 
implementation  of  new  Commission 
rules  that  require  major  reprogramming 
of  computer  systems  by  SEC-regulated 
entities  between  June  1, 1999  and  March 
31,  2000.  The  moratorium  is  intended  to 
facilitate  and  encourage  securities 
industry  participants  to  allocate 
significant  time  and  resources  to 
addressing  the  potential  problems 


caused  by  the  Year  2000  computer 
technology  conversion. 
FOR  FURTHER  INFORMATION  CONTACT: 
Primar)-  Contacts— Sheila  Slevin  at  (202 
942-0796),  or  Sarrita  Cypress  at  (202 
942-0735),  Division  of  Market 
Regulation.  Secondary  Contacts  for 
Specific  Program  Areas — Mauri 
Osheroff  at  (202  942-2840),  Division  of 
Corporation  Finance,  or  Robert  E.  Plaze 
(202  942-0716),  Division  of  Investment 
Management. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  "Year  2000  problem"  is  generally 
understpod  to  be  a  problem  caused  by 
computerized  systems  that  are 
programmed  to  use  a  two-digit  rather 
than  four-digit  number  to  represent  the 
year.  The  "19"  that  precedes  dates  in 
this  century  was  assiuned. 
Consequently,  systems  programmed  in 
this  fashion  may  mistake  the  Year  2000 
for  1900,  or  some  other  incorrect  date. 
To  mitigate  potential  problems  caused 
by  the  Year  2000  computer  conversion, 
the  SEC  has  worked  closely  with  the 
securities  industry  to  encourage 
participants  to  remediate  systems  that 
are  not  Year  2000  compliant  and  test 
systems  that  are  critical  to  the  operation 
of  the  nation's  capital  markets  as  the 
millennium  approaches. 

n.  Year  2000  Regulatory  Moratorium 

Because  the  Commission  views  the 
Year  2000  problem  as  an  extremely 
serious  issue,  it  has  determined  to 
declare  a  moratorium  on  the 
implementation  of  new  Commission 
rules  requiring  major  reprogramming. 
Under  this  moratoriiun,  no  new 
Commission  rules  requiring  major 
reprogranuning  will  be  made  effective 
between  Jime  1, 1999  and  March  31. 
2000. 

Although  the  Commission  will 
continue  to  consider  necessary  revisions 
to  its  rules,  it  will  refrain  from  putting 
into  effect  changes  to  its  rules  having  a 
major  impact  on  computer  systems 
during  this  critical  transition  period.  Of 
course,  the  Commission  reserves  the 
right  to  implement  new  rules,  where 
such  rulemaking  is  necessary  to  protect 
the  public  interest  in  response  to 
emergency  conditions  or  special 
circumstuices  that  may  arise  during  the 
moratoriimi.* 

The  regulatory  moratorium  is  limited 
to  Commission  rulemaking  and  shall  not 
apply  to  rule  changes  by  self-regulatory 
organizations,  such  as  the  National 
Association  of  Securities  Dealers,  Inc. 


» 17  CFR  200.3O-3(a)(29). 


<  This  moratorium  will  not  apply  to  rules 
desired  to  implement  changes  to  the  EDGAR 
system. 
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and  the  New  York  Stock  Exchange,  or 
independent  standard  setting 
organizations  like  the  Financial 
Accounting  Standards  Board.'' 

This  policy  statement  is  intended 
only  to  set  forth  the  Commission's 
intention  and  expectation  regarding  its 
mlemaking  activities  during  the  period 
indicated  above.^  It  also  shall  not  be 
construed  as  creating  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  or  in  equity,  by  any 
person  against  the  Commission.  This 
policy  statement  shall  not  be  construed 
to  create  any  right  to  judicial  review 
involving  the  compliance  or 
noncompliance  of  the  Commission  with 
the  statement. 

in.  Regulatory  Requirements 

This  general  policy  statement  is  not 
an  agency  rule  requiring  notice  of 
proposed  rulemaking,  opportunities  for 
public  participation,  and  prior 
publication  under  the  provisions  of  the 
Administrative  Procedure  Act 
("APA").*  Similarly,  the  provisions  of 
the  Regulatory  Flexibility  Act,*  which 
apply  only  when  notice  and  comment 
are  required  by  the  APA  or  another 
statute,  are  not  applicable. 

IV.  Conclusion 

The  Commission  believes  the 
foregoing  statement  of  policy  provides  a 
sound  basis  for  the  Commission's  action 
and  makes  a  significant  contribution  to 
meeting  the  needs  of  investors  and  the 
capital  markets. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  98-23760  Filed  9-2-98;  8:45  am] 
BUXING  CODE  ■01<M>1<4i 


'Rules  and  standards  established  by  private 
entities  such  as  the  Securities  Investor  Protection 
Corporation  and  the  American  Institute  of  Certifled 
Public  Accountants  similarly  are  not  subject  to  the 
moratorium. 

'  Accordingly,  the  moratorium  shall  not  affect  any 
remedies  the  Commission  may  seek  in  an 
enforcement  proceeding  against  a  regulated  entity. 

«5U.S.C.  553. 

>  5  U.S.C  601-602. 
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98-24] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Notice  of  Rling  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  Relating  to  the 
Listing  and  Trading  of  Merrill  Lynch 
EuroFund  Market  Index  Target  Term 
Securities 

August  26. 1998. 
I.  Introduction 

On  June  30, 1998,  the  American  Stock 
Exchemge,  Inc.  ("Exchange"  or  "Amex") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,*  a 
proposed  rule  change  to  approve  for 
listing  and  trading  under  Section  107A 
of  the  Exchange's  Company  Guide, 
Merrill  Lynch  EuroFund  Market  Index 
Target  Term  Securities  sm  ("MnTS® 
Securities")  based  in  whole  or  in  part  on 
changes  in  the  value  of  the  Merrill 
Lynch  EuroFund  Index  ("EuroFund 
Index").3 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  4022&  (July 
17,  1998),  63  FR  40145  (July  27, 1998). 
No  comment  letters  were  received  in 
response  to  the  proposal.  The  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change  on  August  21, 
1998.*  This  order  grants  approval  to  the 
proposed  rule  change  and  accelerates 
approval  of  Amendment  No.  1. 


'15U.S.C78s(b)(l). 

»17CFR240.19b-4. 

^  The  Commission  notes  that  the  "EuroFund 
Index"  (a  term  defined  in  the  prospectus  for  the 
MITTS  Securities)  reflects  the  adjusted  total  return 
of  Class  B  shares  of  the  Merrill  Lynch  EuroFund, 
a  mutual  fund  registered  under  the  Investment 
Company  Act  of  1940.  The  EuroFund  Index  does 
not  measure  the  performance  of  any  securities  other 
than  Class  B  shares  of  the  Merrill  Lynch  EuroFund. 

*  Amendment  No.  1  discusses  the  surveillance 
procedures  that  the  Exchange  will  undertake  with 
regard  to  trading  in  the  MITTS  Securities.  The 
Exchange  represented  that  its  Market  Surveillance 
department  will  monitor  trading  in  the  MITTS 
Securities  and  shares  of  the  EuroFund  underlying 
the  EuroFund  Index.  If  the  Market  Surveillance 
department  detects  unusual  trading  activity  in  the 
MITTS  Securities,  it  will  examine,  if  necessary, 
trading  activity  in  the  EuroFund's  component 
stocks  and  the  redemption  activity  in  shares  of  the 
EuroFund.  See  Letter  to  Sharon  Lawson,  Senior 
Special  Counsel,  Division  of  Market  Regulation, 
Commission,  from  Claire  P.  McGrath.  Vice 
President  and  Special  Counsel,  Exchange,  dated 
August  20, 1998. 


n.  Description  of  the  Proposal 

a.  Listing  Requirements 

The  Exchange  seeks  to  list  the  MITTS 
Securities  for  trading  under  Section 
107A  of  the  Exch.ange's  Company 
Guide.  Section  107A  provides  for  the 
listing  and  trading  of  securities  that 
cannot  be  readily  categorized  under  the 
listing  criteria  for  common  and 
preferred  stocks,  bonds,  debentures,  or 
warrants.  5  The  MITTS  Securities  are 
structured  as  senior,  unsecured  debt 
securities,  the  value  of  which  will  be 
linked,  in  whole  or  in  part,  to  the 
adjusted  total  return  value  of  Class  B 
shares  of  the  Merrill  Lynch  EuroFund 
("EuroFund").6  The  EuroFund  is  an 
open-end  mutual  fund  registered  under 
the  Investment  Company  Act  of  1940 
and  is  a  "diversified  company"  as 
defined  in  Section  5(b)(1)  of  die 
Investment  Company  Act  of  1940.' 

The  Exchange  nas  represented  that 
both  the  issue  (MITTS  Securities)  and 
the  issuer  (Merrill  Lynch  &  Co.,  Inc.) 
will  conform  to  and  meet  the  listing 
guidelines  set  forth  in  Section  107A  of--^ 
the  Exchange's  Company  Guide  fi  In 
addition:  (i)  the  issuer  has  a  minimum 


9  See  Securities  Exchange  Act  Release  No.  27753 
(Mar.  1, 1990),  55  FR  8626  (Mar.  8,  1990). 

*  According  to  the  prospectus  prepared  by  the 
underwriter,  the  EuroFund  is  a  diversified,  open- 
end  management  company  that  seeks  to  provide 
shareholders  with  capital  appreciation  primarily 
through  investment  in  equities  of  corporations 
domiciled  in  European  countries.  While  there  are 
no  prescribed  limits  on  geographic  distribution 
within  the  European  community,  it  currently  is 
anticipated  that  a  majority  of  the  EuroFund's  assets 
will  be  invested  in  equity  securities  of  issuers 
domiciled  in  Western  European  countries.  Current 
income  from  dividends  and  interest  will  not  be  an 
important  consideration  in  selecting  portfolio 
securities.  The  EuroFund  expects  that  under  normal 
market  conditions  at  least  80%  of  its  net  assets  will 
be  invested  in  European  corporate  securities, 
primarily  common  stocks,  and  debt  and  preferred 
securities  convertible  into  common  stocks. 

'See  15  U.S.C.  80a-5(b)(l).  Section  5(b)(1) 
requires  that  at  least  75%  of  the  value  of  a 
diversified  company's  total  assets  must  represent 
cash;  cash  items;  government  securities:  securities 
of  other  investment  companies;  and  other  securities 
which,  with  respect  to  any  single  issuer,  do  not 
account  for  more  than:  (i)  5%  of  the  value  of  the 
management  company's  total  assets,  and  (ii)  10%  of 
the  outstanding  voting  securities  of  that  issuer. 

"Specifically,  the  MITTS  Securities  must  have:  (i) 
a  minimum  public  distribution  of  one  million 
trading  units:  (ii)  a  minimum  of  400  public  holders 
(if  traded  in  thousand  dollar  denominations  then  no 
number  of  holders  is  required);  and  (iii)  an 
aggregate  market  value  not  less  than  $4  million.  In 
addition,  the  issuer  of  the  MTTTS  Securities  must 
have  assets  in  excess  of  SlOO  million  and 
stockholders'  equity  of  at  least  $10  million,  and 
must  meet  the  earnings  criteria  set  forth  in  Section 
101  of  the  Exchange's  Company  Guide.  If  the  issuer 
of  the  MITTS  Securities  did  not  have  pre-tax 
income  of  at  least  $750,000  in  its  last  fiscal  year, 
or  in  two  of  its  last  three  fiscal  years,  the  issuer 
must  have:  (i)  assets  in  excess  of  $200  million  and 
stockholders'  equity  of  at  least  SlO  million;  or  (ii) 
assets  in  excess  of  SlOO  million  and  stockholders' 
equity  of  at  least  $20  million. 
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tangible  net  worth  in  excess  of  $250 
million;  (ii)  the  EuroFund  has  total  net 
assets  of  approximately  $2.16  billion; 
and  iiii)  the  EuroFund's  net  asset  value 
("NAV") » is  reported  each  day  through 
the  facilities  of  the  National  Association 
of  Securities  Dealers  Automated 
Quotation  System  ("Nasdaq").  The 
Exchange's  continued  listing  guidelines 
governing  the  MITTS  Securities  are  set 
forth  in  Sections  1001  through  1003  of 
the  Exchange's  Company  Guide.  In 
particular.  Section  1003(b)  regarding 
suspensions  and  delistings  with  respect 
to  limited  distribution  and  reduced 
market  value  will  apply  to  MTTTS 
Securities.*" 

b.  Description  of  MTTTS  Securities  on 
the  EuroFund 

The  MITTS  Securities  will  provide  for 
payment  at  maturity  based  in  whole  or 
in  part  on  changes  in  the  value  of  the 
EuroFund  Index,  an  index  based  on  the 
adjusted  total  return  of  the  Class  B 
shares  of  the  EuroFund.**  The  total 
return  value  reflects  the  change  in  the 
NAV  of  Class  B  shares  of  the  EuroFund, 
plus  cash  dividends  and  distributions 
paid  on  those  shares.  After  the  Exchange 
calculates  the  EuroFund  Index  based  on 
changes  in  the  total  return  value,  the 
Exchange  will  reduce  the  EuroFund 
Index  value  each  day  by  a  percentage 
equal  to  the  pro  rata  portion  of  an 
annual  reduction  factor.  The  annual 
reduction  factor  is  expected  to  be 
between  2.50%  and  2.75%  of  the  value 
of  the  EuroFund  Index  and  will  be 
determined  on  the  date  that  the  MITTS 
Securities  are  priced  for  initial  sale  to 
the  public.*^  The  EuroFund  Index,  as 


"The  EuroFund's  prospectus  states  that  the  net 
asset  value  per  share  is  computed  by  dividing  the 
sum  of  the  value  of  the  securities  held  by  the 
EuroFund  plus  any  cash  or  other  assets  (including 
interest  and  dividends  accrued  but  not  yet  received) 
minus  all  liabilities  (including  accrued  expenses) 
by  the  total  number  of  shares  outstanding  at  such 
time,  rounded  to  the  nearest  cent.  Expenses, 
including  the  fees  payable  to  the  EuroFund's 
investment  adviser  and  any  account  maintenance 
and/or  distribution  fees  payable  to  the  EuroFund's 
distributor,  are  accrued  daily. 

'"Under  Section  1003(b)(iii),  the  Exchange  may 
consider  suspending  or  delisting  the  MITTS 
Securities  if:  (i)  the  aggregate  market  value  or  the 
principal  amount  of  the  MITTS  Securities  publicly 
held  is  less  than  $400,000:  or  (ii)  the  issuer  is 
unable  to  meet  its  obligations  on  the  MITTS 
Securities. 

' '  The  EuroFund  consists  of  Class  A,  Class  B, 
Class  C,  and  Class  D  shares.  Each  class  of  shares 
represents  an  identical  interest  in  the  investment 
portfolio  of  the  EuroFund  and  has  the  same  rights. 
However,  each  class  of  shares  varies  with  regard  to: 
(i)  sales  charges;  (ii)  account  maintenance  fees;  (iii) 
distribution  fees;  and  (iv)  conversion  features. 

"Holders  of  Class  B  shares  receive  the  value  of 
their  shares  plus  cash  dividends  and  distributions 
paid  on  those  shares  less  fees.  Holders  of  the  MITTS 
Securities  receive  at  maturity  the  principal  amount 
of  their  investment  plus  a  Supplemental 
Redemption  Amount  in  the  form  of  Class  D  shares 


adjusted  by  the  annual  reduction  factor, 
will  be  calculated  by  the  Exchange  once 
a  day  after  the  EuroFund's  NAV  has 
been  determined.  After  calculation,  the 
EuroFund  Index  value  will  be 
disseminated  over  the  Consolidated 
Tape  Association's  Network  B  and 
updated  again  after  the  next  close  of 
trading  and  reporting  of  the  EuroFund's 
NAV.13  Likewise,  the  EuroFund's  NAV 
will  be  disseminated  through  the 
facilities  of  Nasdaq  subsequent  to 
calculation.  If  the  EuroFund  does  not 
comply  with  the  Rule  22c-l  under  the 
Investment  Company  Act  of  1940,** 
which  requires  daily  computation  of  a 
fiind's  current  NAV,  the  &cchange  will 
use  the  last  available  price  in  its 
calculation. 

c.  Maturity  and  Settlement  of  MTTTS 
Securities 

A  specific  maturity  date  will  not  be 
established  until  the  time  of  the 
offering,  however,  the  underwriter's 
preliminary  prospectus  indicates  that 
the  MTTTS  Securities  are  expected  to 
mature  sometime  in  February,  2006. 
Although  the  value  of  the  MTTTS 
Securities  will  be  derived  from  the 
performance  of  Class  B  shares  of  the 
EuroFund,  the  MTTTS  Securities  will 
settle  in  Class  D  shares  of  the 
EuroFund. *5  Specifically,  the  MTTTS 
Securities  will  guarantee  holders  100% 
of  principal  return  plus  any  additional 
amount  that  may  be  due  as  a  result  of 
appreciation  of  the  adjusted  total  return 
of  Class  B  shares  to  be  paid  in  either  the 
value  of  Class  D  shares  of  the  EuroFund 
or,  if  such  shares  are  unavailable,  cash, 
the  MTTTS  Securities  will  settle  by 
delivery  of  the  number  of  Class  D  shares 
of  the  EuroFund  equal  in  value  toihe 
principal  amount  ($10  per  MTTTS 
Security)  plus  the  Supplemental 
Redemption  Amount,*^  if  any,  based  on 


(see  Section  11(c)  in/ra,  "Maturity  and  Settlement  of 
MTTTS  Securities")  based  on  the  adjusted  total 
return  of  Class  B  shares  of  the  EuroFund  which  may 
be  lower,  due  to  the  annual  reduction  tadot,  than 
what  a  holder  of  Class  B  EuroFund  shares  might 
receive.  The  Exchange  has  represented  that  an 
explanation  of  the  annual  reduction  factor  will  be 
included  in  any  marketing  materials,  fad  sheets,  or 
any  other  materials  circulated  to  investors  regarding 
the  trading  of  MTTTS  Securities. 

''The  EuroFund  Index  is  updated  only  at  the 
close  of  trading  each  day  because  that  is  the  only 
time  when  the  EuroFund's  NAV  is  determined  and 
disseminated.  The  Exchange  believes  this  should 
not  pose  an  obstacle  to  the  trading  of  the  MTTTS 
Securities,  anymore  than  it  prevents  investors  from 
entering  intra-day  orders  to  purchase  or  redeem 
shares  of  the  EuroFund  itself  at  a  closing  NAV  that 
is  unknown  at  the  time  the  orders  are  entered. 

'«17CFR270.22c-l. 

^^  See  supra  note  11. 

"The  Supplemental  Redemption  Amount,  which 
may  not  t>e  less  than  zero,  will  equal  the  principal 
amount  ($10)  multiplied  by  the  percentage 
difference  between  the  ending  value  of  the 


the  NAV  for  Class  D  shares  determined 
on  a  specified  date  prior  to  the  stated 
maturity  of  the  MTTTS  Securities.*'  If 
the  issuer  is  unable  to  deliver  the  Class 
D  shares  because  the  EuroFund  is  not 
issuing  Class  D  shares  to  new  investors 
in  the  EuroFimd  as  of  the  date 
immediately  prior  to  the  stated  maturity 
date,  it  will  pay  the  equivalent  amount 
in  cash. 

d.  Exchange  Rules  Applicable  to  MTTTS 

Because  the  MTTTS  Securities  are 
linked  to  the  EuroFund,  which  holds  a 
portfolio  of  equity  securities,  the 
Exchange  has  decided  to  apply  its 
equity  floor  trading  rules.  Regular  equity 
trading  hours  (9:30  A.M.  to  4:00  P.M. 
Eastern  Standard  Time)  will  govern  the 
trading  of  the  MTTTS  Securities.  In 
addition,  the  MTTTS  Securities  will  be 
subject  to  the  equity  margin  rules  of  the 
Exchange.*" 

In  accordance  with  Exchange  Rule 
411,*^  the  Exchange  shall  impose  a  duty 
of  due  diligence  on  its  members  and 
member  firms  to  determine  the  essential 
facts  relating  to  customers  prior  to  their 
purchasing  and  trading  MTTTS 
Securities.  Furthermore,  consistent  with 
the  offering  of  other  structured 
products,  the  Exchange  will  distribute  a 
circular  to  its  membership  prior  to  the 
commencement  of  trading  in  the  MTTTS 
Securities  to  provide  guidance  regarding 
member  firm  compliance 
responsibilities,  including  appropriate 
suitability  criteria  and/or  guidelines. 
The  circular  shall  require  that  before  an 
Exchange  member,  member 
organization,  or  employee  of  such 
member  organization,  undertakes  to 
recommend  a  transaction  in  the  MTTTS 
Securities,  such  member  or  member 
organization  should  make  a 
determination  that  the  MTTTS  Securities 
are  suitable  for  such  customer.  As  part 
of  that  determination,  the  person 
making  the  recommendation  should 
have  a  reasonable  basis  for  believing  at 


EuroFund  Index  and  the  starting  value  JSIO 
((ending  EuroFund  Index  value — starting  EuroFund 
Index  value)/starting  EuroFund  Index  value)].  The 
ending  and  starting  EuroFund  Index  values  used  to 
calculate  the  Supplemental  Redemption  Amount 
shall  reflect  the  application  of  the  annual  reduction 
tactor. 

"llie  specified  date  shall  be  two  business  days 
prior  to  the  stated  maturity  of  the  MTTTS  Securities. 
Telephone  conversation  between  Sharon  Lawson, 
Senior  Special  Counsel,  Division  of  Market 
Regulation.  Commission:  Claire  McGrath.  Vice 
President  and  Special  Counsel,  Exchange:  and 
"Thomas  Lee,  Vice  President  of  Customized 
Investments,  Merrill  Lynch  ft  Co.  ()uly  16, 1998). 
'•  See  Exchange  Rule  462.  "Minimum  Margins. " 
'•Exchange  Rule  411,  "Duty  to  Know  and 
Approve  Customers,"  requires  every  Exchange 
member  or  member  organization  to  "use  due 
diligence  to  learn  the  essential  facts  relative  to 
every  customer  and  to  every  order  or  account 
accepted." 
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the  time  of  making  the  recommendation, 
that  the  customer  has  such  knowledge 
and  experience  in  financial  matters  that 
they  may  be  capable  of  evaluating  the 
risks  and  the  special  characteristics  of 
the  recommended  transaction,  including 
those  highlighted,  and  that  the  customer 
is  financially  able  to  bear  the  risks  of  the 
recommended  transaction.  Lastly,  as 
with  other  structured  products,  the 
Exchange  has  stated  that  it  will  monitor 
closely  the  trading  activity  in  the  MITTS 
Securities  to  identify  and  deter  any 
potential  improper  trading  activity.  In 
this  regard,  the  Exchange  has  submitted 
an  amendment  that  discusses  in  more 
detail  surveillance  for  the  MITTS 
Securities.^" 

III.  Discussion 

.    For  the  reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b)(5)  21  that  the  rules  of  an 
exchange  market  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. ^^  The 
Commission  believes  providing  for 
exchange-trading  of  the  MITTS 
Securities  will  offer  investors  a  new  and 
innovative  means  of  participating  in  a 
mutual  fund  that  invests  in  foreign 
securities.  Specifically,  the  Commission 
believes  that  the  MITTS  Securities  will 
permit  investors  to  gain  equity  exposure 
in  European  exchange  markets  "  while 
at  the  same  time  limiting  the  down  side 
risk  of  their  original  investment  as  a 
result  of  the  issuer's  100%  principal 
guarantee. 

The  Commission  recognizes  that  the 
MITTS  Securities  have  certain 
characteristics  that  are  similar  to 
previously  approved  hybrid  products 
linked  to  individual  and/or  indexes  of 
securities.  For  example,  like  other 
market  index  target  term  securities,  the 


MITTS  Securities  are  not  leveraged 
instruments.^'*  Nevertheless,  the 
Commission  has  not  previously 
approved  for  listing  and  trading  a 
hybrid  product  like  the  MITTS 
Securities  that  is  physically  settled  and 
linked  to  a  single,  open-end  investment 
company.  In  addition,  the  MITTS 
Securities  linked  to  the  EuroFund  Index 
are  unlike  other  previously  approved 
market  index  target  term  securities 
because  the  final  rate  of  return  of  the 
MITTS  Securities  is  derivatively  priced 
based  upon  the  performance  of  a 
generally  undisclosed  portfolio  of 
securities.  Finally,  the  Commission 
notes  that  the  MITTS  Securities  have 
raised  potential  conflict  of  interest 
concerns  because  the  issuer  of  the 
MITTS  Securities  is  an  affiliate  of  the 
investment  adviser  to  the  EuroFund. 
The  Commission  believes  that  these 
factors,  along  with  certain  other  features 
of  the  MITTS  Securities,  raise  unique 
and  novel  issues.  ^^  As  discussed  in 
more  detail  below,  the  Commission 
believes  that  the  Exchange  and  the 
issuer  have  adequately  addressed  these 
issues. 

First,  the  Commission  notes  that  the 
Exchange's  rules  and  procedures 
addressing  the  special  concerns 
attendant  to  the  trading  of  hybrid 
securities  will  be  applicable  to  the 
MITTS  Securities.  In  particular,  by 
imposing  the  hybrid  listing  standards, 
heightened  suitability  for 
recommendations  in  MITTS  Securities, 
disclosure,  and  compliance 
requirements  noted  above,  the 
Commission  believes  that  the  Exchange 
has  adequately  addressed  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  the  MITTS  Securities. 
In  addition,  the  Exchange  will  distribute 
an  information  circular  to  its 

membership  calling  attention  to  the 

specific  risks  associated  with  the  MITTS 
Securities,  as  well  as  suitability 


^"See  Amendment  No.  1  supra  note  4,  and 
discussion  infra. 

"15U.S.C.  78f(b)(5). 

"In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposal's  impact  on  efficiency,  competition,  and 
capital  formation.  15  U.S.C.  78c(fl. 

^^The  EuroFund  can  invest  in  Western  or  Eastern 
European  exchange  markets.  According  to 
information  provided  by  Amendment  No.  1,  the  five 
most  recent  semi-annual  reports  filed  by  the 
EuroFund  pursuant  to  Section  30(e)  of  the 
Investment  Company  Act  of  1940  indicate  that  on 
average,  96.38%  of  the  EuroFund's  assets  were 
invested  in  Western  European  countries. 


2*  Certain  characteristics  of  the  MITTS  Securities 
being  approved  herein  more  closely  resemble  equity 
linked  notes  under  Section  107B  of  the  Exchange's 
Company  Guide  rather  than  market  index  target 
term  securities  listed  under  Sectionl07A  for  "Other 
Securities."  Generally,  equity  linked  notes  are 
based  on  the  performance  of  one  security,  either  a 
conunon  stock  or  non-convertible  preferred  stock, 
and  are  settled  in  the  underlying  linked  security. 
Market  index  target  term  securities,  on  the  other 
hand,  have  traditionally  measured  the  performance 
of  a  known  portfolio  of  securities  and  are  generally 
cash  settled.  Because  equity  linked  notes  listed 
under  Section  107B  of  the  Exchange's  Company 
Guide  can  only  overlie  common  stock  or  non- 
convertible  preferred  stock,  the  Exchange  has 
appropriately  relied  on  its  broader  "Other 
Securities"  listing  standard  for  the  listing  of  the 
MITTS  Securities. 

"  For  example,  the  settlement  value  of  the  MITTS 
Securities  is  based  on  changes  in  one  class  of 
EuroFund  shares  while  the  holder  will  receive 
settlement  in  another  class. 


requirements  and  compliance 
responsibilities.  The  circular  also  will 
highlight  certain  unusual  features  of  the 
MITTS  Securities  including  the  annual 
reduction  factor,  the  relationship 
between  the  issuer  of  the  MITTS 
Seciuities  and  the  investment  adviser  to 
the  EuroFund,  and  the  physical 
settlement  in  a  class  of  shares  different 
than  the  class  underlying  the  EuroFund 
Index.28  

Second,  the  MITTS  Securities  remain 
a  non-leveraged  product  with  the  issuer 
guaranteeing  100%  of  principal  return. 
The  Commission  realizes  that  the  final 
payout  on  the  MITTS  Securities  is 
dependent  in  part  upon  the  individual 
credit  of  the  issuer.  To  some  extent, 
however,  this  credit  risk  is  minimized 
by  the  Exchange's  hybrid  listing 
standards  in  Section  107  A  of  the 
Company  Guide  which  provide  that 
only  issuers  satisfying  substantial  asset 
and  equity  requirements  may  issue 
securities  such  as  MITTS  Seciuities.*' 
In  addition,  these  standards  require  that 
the  MITTS  Securities  have  at  least  $4    . 
million  in  aggregate  market  value. 
Furthermore,  financial  information 
regarding  the  issuer,  as  well  as  the 
MITTS  Securities  and  the  underlying 
Eim>Fimd,  that  is  required  to  be 
disclosed  under  the  federal  securities 
laws  will  be  publicly  available  to 
investors. 

Third,  the  history  and  performance  of 
the  EuroFund  should  be  available 
through  a  variety  of  public  sources.  In 
particular,  the  EuroFund's  NAV  will  be 
disseminated  through  the  facilities  of 
Nasdaq  after  the  close  of  trading  each 
business  day.  The  Commission  believes 
this  information  will  be  useful  and 
beneficial  for  investors  in  the  MITTS 
Securities.  The  Commission  notes  that 
the  Exchange  has  represented  that  the 
value  of  the  EuroFimd  Index  will  be 
calculated  by  the  Exchange  once  each 
business  day  after  the  close  of  trading 
and  after  the  NAV  for  the  EuroFund  has 
been  reported.  This  value  will  be 
disseminated  over  the  Consolidated 
Tape  Association's  Network  B 
throughout  the  trading  day  and  shall  be 
updated  again  after  the  next  close  of 
trading  when  a  new  NAV  is  calculated 
and  reported.  The  result  of  this  is  that 
the  EuroFimd  Index  value  disseminated 
during  the  trading  day  is  based  on  the 
prior  day's  NAV.  The  Commission 
generally  believes  that  updating  values 
on  a  real-time  basis  throughout  the 
trading  day  is  essential  to  any  securities 


'■Telephone  conversation  between  Sharon 
Lawson,  Senior  Special  Counsel,  Division  of  Market 
Regulation,  Commission;  and  Scott  Van  Hatten, 
Legal  Counsel,  Exchange  (Aug.  24, 1998). 

"  See  supra  note  8. 
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product.28  Nevertheless,  the 
Commission  believes  that  disseminating 
the  static  value  of  the  EuroFund  Index 
is  acceptable  because  the  EuroFund's 
NAV  is  only  available  once  a  day  after 
the  close  of  trading,  and  the  portfolio  of 
securities  held  by  the  EuroFund  is  not 
publicly  available  and  is  not  disclosed 
on  a  real-time,  intra-day  basis.^^ 

Fourth,  as  discussed  above,  the 
settlement  value  of  the  MITTS 
Securities  is  based  on  changes  in  one 
class  of  EuroFimd  shares  while  the 
holder  will  receive  physical  settlement 
in  another  class.  This  is  an  unusual 
feature  of  the  MITTS  Securities. 
Nevertheless,  because  the  differences 
among  the  EuroFund  classes  are  not 
related  to  the  portfolio  held  by  the 
EuroFund,  but  instead  appear  to  be 
related  to  differences  in  fees  and  this 
fact  has  been  disclosed  and  will  be 
highlighted  in  the  Exchange's 
information  circular  to  members,  the 
Commission  believes  any  concerns 
about  this  feature  have  been  adequately 
addressed. 

Finally,  the  Commission  believes  that 
the  Exchange  and  the  issuer  of  the 
MITTS  Securities  have  adequately 
addressed  the  potential  manipulation 
concerns  raised  by  the  listing  and 
trading  of  the  MITTS  Securities.  3°  First, 
as  previously  noted,  the  issuer  of  the 
MITTS  Securities  is  an  affiliate  of  the 
investment  adviser  to  the  underlying 
EuroFund.  The  Commission  believes 
that  the  Exchange,  the  issuer  of  the 
MITTS  Securities,  and  the  investment 
adviser  to  the  EuroFund  have 
established  adequate  safeguards  to 
ensure  the  integrity  of  the  MITTS 
Securities  and  the  EuroFund.  In 
particular,  Merrill  Lynch  &  Co.  has 
represented  that  its  wholly  owned 


^' See  e.g..  Securities  Exchange  Act  Release  Nos. 
38940  (Aug.  15.  1997),  62  FR  44735  (Aug.  22,  1997); 
38819  (July  7,  1997).  62  FR  37320  (July  11. 1997); 
and  37744  (Sept.  27. 1996),  61  FR  52480  (Oct  7, 
1996). 

'»As  discussed  in  its  order  approving  the  listing 
and  trading  of  options  on  the  Lipper  Analytical/ 
Salomon  Brothers  Growth  and  Growth  &  Income 
Fund  Indexes,  the  Commission  recognizes  that  only 
an  investment  adviser  should  have  knowledge  of  a 
fund's  component  securities  and  their  values  on  a 
regular  basis  throughout  the  trading  day.  In 
accordance  with  the  Investment  Company  Act  of 
1940,  we  note  that  information  regarding  the 
securities  held  by  the  EuroFund  will  only  be 
generally  available  to  the  public  on  a  semi-annual 
t>asis  and  all  investors  should  have  equal  access  to 
this  information  when  it  is  disseminated.  See 
discussion  infra  on  informational  barriers.  Unless 
certain  factors  are  present,  the  Commission  may 
determine  it  is  not  appropriate  to  allow  a  product 
to  trade  without  real-time  dissemination  of  values. 
See  Securities  Exchange  Act  Release  No.  39244 
(Oct.  15,  1997),  62  FR  55289  (Oct.  23.  1997). 

'"The  Commission  notes  that  by  approving  this 
proposed  rule  change  the  Commission  is  not 
approving  the  EuroFund  Index  for  options  or 
warrants  trading. 


affiliate,  Merrill  Lynch  Asset 
Management  (the  investment  adviser  to 
the  EuroFund),  does  not  provide 
information  with  respect  to  the 
investments  contained  in  the  EuroFund 
to  any  proprietary  trading  operations  of 
its  Merrill  Lynch  affiliates  or  employees 
engaged  in  such  trading  operations, 
except  at  such  time  as  such  information 
is  disseminated  to  the  public-at-large. 
Further,  any  such  dissemination  is 
effected  in  compliance  with  applicable 
laws  including  the  Investment  Company 
Act  of  1940.  Merrill  Lynch  &  Co.  has 
also  represented  that  Merrill  Lynch 
Asset  Management  maintains  adequate 
procedures  to  assure  compliance  with 
this  policy.  These  informational  barrier 
procedures,  as  represented,  should  help 
prevent  and  deter  the  misuse  of  any 
informational  advantages  with  respect 
to  changes  in  the  securities  held  by  the 
EuroFund. 

Secondly,  the  Exchange  has 
developed  surveillance  procedures  to 
monitor  trading  activity  in  the  MITTS 
Securities  and  EuroFund  shares  and 
will  examine  trading  activity  in  the 
component  stocks  of  the  EuroFund  if 
necessary.  In  this  regard,  the  Exchange 
has  noted  that  based  on  previous 
disclosure,  the  EuroFund  invests  a 
substantial  percentage  of  its  assets  in 
companies  that  are  domiciled  in 
countries  with  which  the  Exchange  or 
the  Commission  has  information  sharing 
agreements.^!  Further,  the  Commission 
notes  that  the  size  of  the  EuroFund  in 
comparison  to  the  MITTS  Securities 
offering,  coupled  with  the  fact  that  the 
securities  held  by  the  EuroFund  are 
only  disclosed  semi-annually  and  the 
EuroFund  is  a  diversified  investment 
company  under  the  Investment 
Company  Act  of  1940,^2  reduces 
concerns  that  the  EuroFund's 
underlying  portfolio  would  be 
manipulated  to  affect  the  MITTS 
Securities.33  Nevertheless,  the  Exchange 
has  states  it  will  be  able  to  monitor 
activity  in  the  securities  held  by  the 
EuroFimd  if  necessary. 


"  According  to  information  provided  by 
Amendment  No.  1,  the  five  most  recent  semi-annual 
reports  filed  by  the  EuroFund  pursuant  to  Section 
30(e)  of  the  Investment  Company  Act  of  1940 
indicate  that  on  average,  77.46%  of  the  EuroFund's 
assets  were  invested  in  countries  where  the 
Exchange  or  the  Commission  has  in  place  a 
comprehensive  surveillance  sharing  agreement. 

"  With  respect  to  75%  of  its  assets,  the  EuroFund 
is  prohibited  from  investing  more  than  5%  of  its 
assets  in  the  securities  of  a  single  issuer.  In 
addition.  Amendment  No.  1  notes  that  based  on  the 
EuroFund's  most  recent  semi-annual  disclosures,  it 
appears  the  EuroFund  held  between  106  to  138 
securities,  and  that  each  quarter  the  make-up  of  the 
EuroFund's  portfolio  changed  between  22%  to 
50%. 

"  See  Amendment  No.  1  supra  note  4. 


The  Commission  has  also  been 
concerned  that  the  price  of  the  MITTS 
Securities  may  be  improperly 
influenced  by  large  redemptions  or 
purchases  of  shares  in  the  EuroFund, 
especially  near  the  date  of  settlement 
and  valuation.  The  Commission  believes 
that  this  concern  has  been  reduced  by 
certain  factors  such  as  the  size  of  the 
EuroFund  in  relation  to  the  MITTS 
Securities  offering,  and  the  EuroFimd's 
practice  of  maintaining  a  cash  position 
to  avoid  having  to  immediately 
Uquidate  assets  to  cover  redemptions.'* 
Nevertheless,  the  Exchange  has 
committed  to  monitor  trading  activity  in 
the  MITTS  Securities  and  shares  of  the 
EuroFund,  and  has  stated  it  will  be  able 
to  obtain,  if  necessary,  the  identity  of 
investors  who  have  made  EuroFund 
redemptions  if  it  detects  unusual 
trading  activity  in  the  MITTS  Securities. 

Based  on  the  above,  the  Commission 
believes  the  Exchange  has  developed 
adequate  surveillance  procedures  to 
monitor  trading  activity  in  the  MITTS 
Securities  and  shares  of  the  EuroFund. 
The  Exchange's  surveillance 
procedures,  in  combination  with  the 
policies  outlined  by  Merrill  Lynch  & 
Co.,  should  help  to  deter  and  detect  any 
potentially  inappropriate  or 
manipulative  trading  activity  in  the 
MITTS  Securities,  or  in  the  EuroFund 
shares  or  the  securities  held  by  the 
EuroFund  that  affects  the  MITTS 
Securities." 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
provides  additional  information 
concerning  the  surveillance  procedures 
the  Exchange  will  employ  to  monitor 
trading  activity  in  the  MITTS  Securities 
and  shares  of  the  EuroFund.  The 
information  provided  by  Amendment 
No.  1  strengthens  the  Exchange's 
proposal  and  indicates  the  Exchange  is 
committed  to  monitoring  trading 
activity  in  the  MTTTS  Securities  and 
EuroFund  shares  and  has  implemented 
procedures  capable  of  detecting  unusual 
trading  activity  that  is  designed  to  affect 
the  price  of  such  securities. 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Section  6(b)(5) 


''The  Commission  notes  that  its  conclusions  on 
the  MITTS  Securities  are  based  on  a  variety  of 
factors  including  the  size  of  the  MITTS  Securities 
offering  in  relation  to  the  size  of  the  underlying 
EuroFund.  A  similar  type  of  market  index  target 
term  security  on  a  different  open-end  mutual  fund 
may  raise  new  or  novel  issues  and  may  have  to  be 
separately  reviewed  under  Section  19(b)  of  the  Act. 
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of  the  Act  3^  to  approve  Amendment  No. 
1  to  the  proposed  rule  change  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1  to  the  proposal,  including  whether  the 
proposed  rule  change  as  supplemented 
by  Amendment  No.  1  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW,  Washington,  DC  20549. 
Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
niing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Amex-98- 
24  and  should  be  submitted  by 
September  24. 1998. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.3'  that  the 
proposed  rule  change  (SR-Amex-98- 
24)>  as  supplemented  by  Amendment 
No.  1,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  3« 

Jonathan  G.  Katz. 

Secretary. 

(PR  Doc.  98-23764  Filed  9-2-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-^l03«9;  File  No.  SR-CHX- 
98-13] 

Self-Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  the  Exchange's  Clearing 
the  Post  Policy 

August  26, 1998. 
I.  Introductiim 

Chi  Jime  10, 1998,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  make  the 
Exdiange's  clearing  the  post  policy 
permanent.  3  The  proposed  rule  change 
was  published  for  comment  in  the 
Federal  Register  on  July  16, 1998.*  The 
Commission  received  no  comments  on 
the  proposal. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
interpretation  and  policy  .02  of  CHX 
Rule  10  of  Article  XX  and  amend  CHX 
Rule  11  of  Article  XX  relating  to 
clearing  the  post  and  to  make 
permanent  the  policy  contained  in 
Article  XX,  Rule  11  regarding  the  ability 
of  oral  bids  and  offers  on  cabinet 
securities  '  to  clear  the  post  by  phone. 
Prior  to  the  pilot  program's  approval, 
the  Exchange's  clearing  the  post  policy 
required  a  floor  broker  or  market  maker 
to  clear  the  post  by  his  or  her  physical 
presence  at  the  post.  The  proposed  rule 
change  does  not  require  the  floor 
broker's  or  market  maker's  physical 
presence  to  clear  the  post.  Instead,  a 
floor  broker  or  market  maker  may  clear 
the  post  by  phone.  The  bids  and  offer 
made  to  clear  the  post  by  phone  are 


»15U.S.C.78f(b)(5). 

"  15  U.S.C.  78s(b)(2). 
»17  CFR  20O.3O-3(a](12). 


'  15  U.S.C  78s(b)(l). 

217CFR240.19b-4. 

'See  Securities  Exchange  Act  Release  Nos.  39519 
Oanuary  6, 1998).  63  FR  1985  (January  13. 1998) 
(order  approving  proposed  rule  cliange  CHX-97-28 
amending  the  Exchange's  clearing  the  post  policy 
for  cabinet  securities  for  a  six-month  pilot  program) 
and  40144  (June  30. 1998),  63  FR  27157  (July  9. 
1998)  (order  approving  proposed  rule  change  CHX- 
98-17  extending  the  Exchange's  pilot  program 
relating  to  the  clearing  the  post  policy  for  cabinet 
securities  for  a  five-month  period  or  until  the 
approval  of  the  instant  proposed  rule  change). 

*  See  Securities  Exchange  Act  Release  No.  40187 
(July  9. 1998).  63  FR  38442. 

*  A  cabinet  security  is  any  security  that  is  either 
listed  or  available  to  be  traded  on  the  CHX  pursuant 
to  unlisted  trading  privileges  that  is  not  assigned  a 
specialist.  Telephone  conversation  between  Andrea 
Svehala.  Manager,  Equity  Floor  Surveillance,  CHX, 
and  Marc  McKayle,  Attorney.  Division  of  Market 
Regulation,  Commission  (July  24, 1998). 


audibly  announced  at  the  cabinet  post 
through  a  speaker  system  maintained  by 
the  Exchange. 

The  proposed  rule  change  will  also 
expand  the  clearing  the  post  policy  to 
bids  and  o^ers  in  all  securities  traded 
on  the  trading  floor.  Interpretation  and 
policy  .02  of  CHX  Rule  10  of  Article  XX, 
as  amended,  will  allow  a  floor  broker  or 
market  maker  to  clear  the  post  by  phone 
for  bids  and  offers  in  any  security  traded 
on  the  trading  floor  provided  they  are 
audibly  announced  at  the  post  through 
a  speaker  system  maintained  by  the 
Exchange,  and  the  floor  broker  or 
market  maker  is  physically  present  on 
the  Exchange  floor. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act,  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  The  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6  of  the  Act, 
in  general,^  and  Section  6(b)(5),'  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.^ 

The  Commission  believes  that 
allowing  floor  brokers  or  market  makers 
to  clear  the  post  for  cabinet  securities 
while  remaining  at  their  post  will 
ensure  that  these  floor  brokers  or  market 
makers  will  be  at  their  post  when  they 
need  to  respond  to  orders  in  more  liquid 
securities  at  a  much  faster  pace.  The 
Commission  also  believes  diat 
expending  the  policy  to  all  securities 
traded  on  the  trading  floor,  provided 
that  the  bid  or  offer  is  audibly 
announced  at  the  post  and  floor  broker 
or  market  maker  is  physical  present  on 
the  Exchange  floor,  is  consistent  with 
the  Act.  Expanding  the  policy  should 
extend  the  efficiencies  experienced 
during  the  clearing  the  post  for  cabinet 
securities  pilot  program  to  all  securities 
on  the  CHX  floor.^  The  Commission 


»15U.S.C.78f. 

'15U.S.C78f(b)(5). 

■  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 

"The  CHX  submitted  a  report  to  the  Commission 
representing  that  the  policy  has  been  well  received 
by  the  floor  brokers  and  market  makers  of  the 
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believes  that  the  proposed  rule  change 
should  augment  Uie  ability  of  floor 
brokers  and  market  makers  to 
respectively  seek  best  price  execution 
for  orders  and  provide  depth  and 
liquidity  to  the  Exchange  market. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*"  that  the 
proposed  rule  change  (SR-CHX-98-19) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  98-23765  Filed  9-2-98;  8:45  am] 
bnlunq  cooe  aoio-ai— m 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  r4o.  34-40308;  FHe  No.  SR-OTC- 
97-21] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  Modification  of  Processing 
Bankers'  Acceptances 

August  26,  1998. 

On  October  14, 1997,  The  Depository 
Trust  Corporation  ("DTC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"),  and  on 
November  6, 1997,  and  February  23, 
1998,  amended  a  proposed  rule  change 
(File  No.  SR-DTC-97-21)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  April  21, 1998.^  No 
comment  letters  were  received.  For  the 
reasons  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

In  1994,  the  Commission  approved  an 
expansion  of  DTC's  money  market 
instruments  ("MMI")  settlement 
program  to  include,  among  other  things, 
BAs.3  which  allowed  DTC  to  process 


Exchange,  and  that  no  adverse  effects  have  been 
experienced  since  the  implementation  of  the  pilot 
program.  The  report  was  filed  pursuant  to 
Securities  Exchange  Act  Release  No.  39S19  (January 
6, 1998).  63  FR  1985  (January  13, 1998)  (order 
approving  amendment  to  the  Exchange's  clearing 
the  post  policy  for  cabinet  securities).  See  Report 
on  the  Effectiveness  of  the  Pilot  Program  for 
Clearing  the  Cabinet  Post  by  Phone,  dated  June  5, 
1998. 

"15U.S.C78s(b)(2). 

"  17  CFR  2O0.3O-3(a)(12). 

'15  U.S.C  78s(b)(l). 

'  Securities'Exchange  Act  Release  No.  39861 
(April  14, 1998).  63  FR  19772. 

'  Securities  Exchange  Act  Release  Nos.  33958 
(April  22, 1994),  59  FR  22879  (order  approving 


non-fimgible  BAs.*  The  purpose  of  the 
proposed  rule  change  is  to  modify 
DTC's  procedures  to  allow  an  accepting 
bank,  at  its  option,  to  assign  one  CUSIP 
nuniber  to  a  bundle  of  its  BAs  that  are 
issued  at  a  discount  and  that  have  the 
same  maturity  date.  DTC  will  treat  all 
such  BAs  assigned  the  same  CUSIP 
number  as  fungible. 

Under  existing  practices  in  the  BA 
market,  an  issuing  bank  and  an  investor 
may  agree  that  a  single  issuance 
transaction  can  be  settled  by  the  bank's 
delivery  of  a  bundle  of  drafts,  which 
may  involve  different  drawers,  different 
imderlying  transactions,  different  goods, 
or  different  coimtries  of  origin  or 
destination,  so  long  as  each  component 
draft  has  been  accepted  by  the  issuing 
bank  and  has  the  same  maturity  date. 
The  program  for  processing  BAs  will 
reflect  industry  practice  by  permitting 
an  issuing  bank  to  settle  a  single 
issuance  transaction  by  book-entry 
delivery  of  interests  in  a  bimdle  of  drafts 
accepted  by  the  bank,  maturing  on  the 
same  date,  and  identified  by  a  single 
CUSIP  number. 

Subsequent  to  the  initial  issuance  of 
these  fungible  BAs,  the  issuing  bank 
may  increase  the  total  amount  of  the 
issue  outstanding  by  including 
additional  accepted  drafts  of  the  same  or 
longer  tenure  as  the  other  component 
drafts.^  Similarly,  the  issuing  bank  may 
substitute  for  a  component  draft  of  an 
outstanding  issue  of  fungible  BAs 
another  accepted  component  draft 
having  the  same  or  longer  maturity  date. 
DTC  will  make  available  to  participants 
though  its  Participant  Terminal  System 
information  about  the  features  [e.g., 
identity  of  drawer,  goods,  country  of 
origin,  and  destination]  of  each 
component  draft  of  fungible  BAs  that 
has  been  provided  by  the  bank's  issuing 
agent  as  of  the  date  of  the  inquiry. 

Market  participants  will  remain 
responsible  for  complying  with 
regulations  of  the  U.S.  Treasury 
Department's  Office  of  Foreign  Assets 
Control  ("OFAC")  as  they  pertain  to 
DTC-eligible  BAs.  In  providing  issuance 
instruction  to  DTC,  the  bank's  issuing 
agent  will  be  required  to  acknowledge 
that  the  issuance  complies  with  OFAC 
regulations.  The  acknowledgement  shall 
constitute  a  representation  that  the 


proposal  on  temporary  basis);  and  35655  (April  28, 
1995),  60  FR  22423  (extension  of  tempmrary 
approval). 

*  Non-fungible  BAs  consist  of  those  with  only  one 
underlying  customer,  draft,  and  accepting  bank.  A 
CUSIP  number  is  assigned  to  each  BA  as  opposed 
to  a  bundle  of  BAs,  as  is  currently  proposed  by  the 
rule  change. 

'Where  the  component  drafts  have  different 
maturity  dates,  the  bank  issuing  fungible  BAs  will 
be  required  to  pay  full  maturity  on  the  earliest  date 
that  the  component  draft  matures. 


issuing  agent  maintains  an  appropriate 
system  for  assuring  compliance  with 
OFAC  regulations  and  that  the  subject 
issuance  complies  with  those 
regulations. 

The  bank's  issuing  agent  will  also  be 
required  to  indicate  in  the  issuance 
instructions  whether  or  not  the  BAs 
being  issiied  are  eligible  for  purchase 
and  discount  at  a  federal  reserve  bank. 
DTC  will  make  the  information 
available  to  participants  but  will  not 
verify  the  accuracy  of  information 
provided  by  the  issuing  agent  with 
respect  to  the  BAs.  DTC  will  not  be 
liable  for  any  loss  related  to  the 
accuracy  or  completeness  of  information 
about  BAs  made  available  by  it. 

In  the  event  of  the  accepting  bank's 
insolvency,  DTC's  MMI  program 
procedures  relating  to  K^4I  issuer 
insolvency  will  apply.  Furthermore,  in 
order  to  put  participants  in  a  position  to 
independently  pursue  claims  against  the 
bank  or  any  other  party  [e.g.,  the  drawer 
of  an  accepted  draft),  DIXI  will  seek  to 
have  accepted  drafts  which  had  been 
made  payable  or  endorsed  to  DTC's 
nominee.  Cede  &  Co.,  at  the  time  the 
BAs  were  first  issued,  exchanged  for 
accepted  drafts  made  payable  or 
endorsed  to  each  participant  having  a 
position  in  each  issue  of  the  bank's 
BAs.^  If  DTC  is  unable  to  arrange  for 
such  exchanges,  DTC  will  act  with 
respect  to  matters  involving  each  issue 
of  BAs  [i.e.,  CUSIP)  in  accordance  with 
the  written  instructions  of  the 
participants  having  sixty-six  and  two- 
thirds  percent  or  more  of  the  total 
position  in  that  issue. 

As  with  other  types  of  financial 
instruments  in  DTC's  MMI  program, 
BAs  rated  in  one  of  the  top  two  ratings 
categories  by  at  least  one  of  the  largest 
bank-debt  rating  agencies  and 
investment  grade  or  above  by  other 
rating  agencies  will  receive  a  two 
I}ercent  haircut  irom  market  price  for 
purposes  of  collateral  valuation.  BAs 
rated  as  investment  grade  only  by  the 
ratings  agencies  will  receive  a  five 
percent  haircut  and  all  lower-rated  or 
unrated  BAs  will  receive  a  100  percent 
haircut  (resulting  in  zero  collateral 
value).  BAs  that  are  in  default  will  not 
be  eligible  for  deposit  at  DTC. 

n.  Discussion 

Section  1 7A(b)(3)(F)  of  the  '  requires    - 
that  the  rules  of  a  clearing  agency  be 
designed  to  assure  the  safeguarding  of 
securities  and  funds  in  this  custody  or 


■A  participant  having  a  position  on  ITTC's  lxx>ks 
in  an  issue  of  fungible  BAs  accepted  by  the 
insolvent  bank  would  receive  component  drafts 
with  each  draft  in  an  amount  proportional  to  the 
participant's  position  in  that  issue. 

'  15  U.S.C  78sq-l(bN3)(F). 
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control  of  the  clearing  agency  or  for 
which  it  is  responsible.  The 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  DTC's 
obligations  under  Section  17A(b)(3)(F) 
because  it  provides  a  more  efficient 
manner  in  which  industry  participants 
may  process  BA  transactions  while 
potentially  reducing  the  risks  associated 
with  current  industry  processing 
methods.  Furthermore,  DTC  has  put  in 
place  sufficient  safeguards  to  protect  the 
interests  of  other  DTC  participants 
engaged  in  the  clearance  and  settlement 
of  securities.* 

The  Commission  previously 
examined  the  risk  management  features 
of  the  MMI  program  when  DTC 
proposed  to  add  it  to  DTC's  Same-Day 
Funds  Settlement  system  ^  and  when 
permanent  approval  was  sought.'"  At 
those  times,  the  Commission  found  and 
continues  to  believe  that  the  risk 
management  controls  adopted  by  DTC 
are  sufficient  to  address  the  risks 
associated  with  processing  BAs. 
Furthermore,  with  the  inclusion  of 
DTC's  additional  risk  management 
efforts  incorporated  by  this  rule,  namely 
requiring  OF  AC  compliance  and 
establishing  insolvency  procedures,  the 
Commission  believes  that  any 
additional  risks  that  may  arise  as  a 
result  of  DTC  processing  fungible  BAs 
are  also  sufficiently  addressed. 

III.  Conclusion  ■   ~ 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-97-21)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz. 
Secretary. 
(PR  Doc.  98-23766  Filed  9-2-98;  8:45  am) 
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Personal  Service  of  Decisions  in  Cases 
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August  27, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  7, 
1998,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  regulatory  subsidiary,  NASD 
Regulation,  Inc.  ("NASD  Regulation"), 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NASD 
Regulation.  The  filing  was  subsequently 
amended  on  August  18, 1998  and 
August  20, 1998.3  xhe  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  Rules  9269  and  9360  of  the  Code 
of  Procedure  of  the  NASD,  to  eliminate 
the  requirement  for  personal  service  of 
decisions  in  cases  involving  bars  and 
expulsions.*  The  text  of  the  proposed 
rule  change  is  set  forth  below.  Proposed 
new  language  is  in  italics:  proposed 
deletions  are  in  brackets. 


9000.  Code  of  Procedure 

9200.  Disciplinary  Proceedings 

9269.  Defauh  Decisions 

(a)  through  (c). 
No  change. 


■DTC's  BA  program  has  been  designed  in 
consultation  with  and  with  the  approval  of  the 
Federal  Reserve  Bank  of  New  York. 

«  Supra  note  3. 

"o/rf. 
-     "17CFR200.3O-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19t)-4. 

^  See  Letter  from  Joan  C.  Conley,  Secretary.  NASD 
Regulation,  to  Katherine  A.  England,  Assistant 
Director,  Division  of  Market  Regulation, 
Conunission,  dated  August  18. 199B  and  E-mail 
from  Eric  Moss.  Office  of  General  Counsel,  NASD 
Regulation,  to  Mandy  Cohen,  Division  of  Market 
Regulation,  Commission,  dated  August  20, 1998. 
All  amendments  are  included  in  this  Notice. 

*  NASD  Regulation  has  also  filed  a  related  rule 
change  with  the  Commission  in  Exchange  Act 
Release  No.  40378  (August  7, 1998)  (File  No.  SR- 
NASD-98-57).  The  text  of  the  proposed  rule  change 
contained  herein  treats  SR-NASD-96-57  as  already 
having  been  approved. 


(d)  Final  Disciplinary  Action  of  the 
Association;  Effectiveness  of  Sanctions. 

If  a  default  decision  is  not  appealed 
pursuant  to  Rule  9311  or  called  for 
review  pursuant  to  Rule  9312  within  25 
days  after  the  date  the  Office  of  Hearing 
Officers  serves  it  on  the  Parties,  the 
default  decision  shall  become  the  final 
disciplinary  action  of  the  Association 
for  purposes  of  SEC  Rule  19d-l(c)(l). 
Unless  otherwise  provided  in  the 
default  decision,  the  sanctions  shall 
become  effective  30  days  after  the 
default  decision  becomes  the  final 
disciplinary  action  of  the  Association, 
except  that  a  bar  or  expulsion  shall 
become  effective  immediately  upon  the 
default  decision  becoming  the  final 
disciplinary  action  of  the  Association. 
The  Association  shall  serve  the  decision 
on  a  Respondent  by  overnight  courier, 
facsimile  or  other  means  likely  to  obtain 
prompt  service  when  the  sanction  is  a 
bar  or  an  expulsion. 


9360.  Effectiveness  of  Sanctions 

Unless  otherwise  provided  in  the 
decision  issued  under  Rule  9349  or  Rule 
9351,  a  sanction  (other  than  a  bar  or  an 
expulsion)  specified  in  a  decision 
constituting  final  disciplinary  action  of 
the  Association  for  purposes  of  SEC 
Rule  19d-l(c)(l)  shall  become  effective 
[on  a  date  established  by  the  Chief 
Hearing  Officer,  which  shall  not  be 
earlier  than]  30  days  after  the  date  of 
service  of  the  decision  constituting  final 
disciplinary  action.  A  bar  or  an 
expulsion  shall  become  effective  upon 
service  of  the  decision  constituting  final 
disciplinary  action  of  the  Association 
for  purposes  of  SEC  Rule  19d-l(c)(l), 
unless  otherwise  specified  therein.  The 
Association  shall.[take  reasonable  steps 
to  obtain  personal  service  of]  serve  the 
decision  on  a  Respondent  by  overnight 
courier,  facsimile  or  other  means 
reasonably  likely  to  obtain  prompt 
service  when  the  sanction  is  a  bar  or  an 
expulsion. 
•        •        *        •        • 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  v\rith  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
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and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  change  to  Rules  9269 
and  9360  would  establish  that  in  cases 
involving  bars  or  expulsions,  service  of 
decisions  should  be  done  by  overnight 
courier,  facsimile  or  other  means  likely 
to  obtain  prompt  service.  Rule  9269 
does  not  presently  contain  language 
addressing  the  means  by  which  service 
of  default  decisions  in  cases  involving 
bars  and  expulsions  should  be 
accomplished:  Rule  9360  currently 
requires  that  the  Chief  Hearing  Officer 
serve  all  final  disciplinary  decisions, 
and  that  reasonable  efforts  be  made  to 
personally  serve  (hand  delivery]  all  final 
decisions  imposing  a  bar  or  expulsion. 
Rule  9360's  personal  service  provision 
for  final  decisions  imposing  bars  or 
expulsions  was  created  because  these 
decisions  become  effective  immediately. 

The  Association  believes  that  with 
respect  to  final  default  decisions 
imposing  bars  or  expulsions,  reasonable 
efforts  at  personal  service  (hand 
delivery)  generally  would  not  be 
successful.  Default  decisions  are  often 
entered  because  respondents  cannot  be 
located.  If  and  when  such  respondents 
become  aware  that  a  default  has  been 
entered  against  them.  Rule  9269(c) 
provides  an  expeditious  means  for  such 
respondents  to  move  to  set  aside  the 
default  decision. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
NASD  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(7)  in  that  it  provides  for 
reasonable  means  to  notify  parties  of 
default  decisions.  The  rule  change  is 
consistent  vfith  Section  15A(b)(8)  in  that 
it  furthers  the  statutory  goals  of 
providing  a  fair  procedure  for 
disciplining  members  and  persons 
associated  with  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 


in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fix)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  SR-NASD-97-58  and  should  be 
submitted  by  September  24, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  98-23762  Filed  9-2-98;  8:45  am) 
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National  Association  of  Securities 
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Correspondence 

August  27,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  24, 
1998,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
ovwied  subsidiary,  NASD  Regulation, 
Inc.  ("NASDR"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  NASDR.  The  NASDR 
has  designated  the  portion  of  the 
proposal  relating  to  the  extension  of  the 
effective  date  as  one  constituting  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning  of  an 
existing  rule  under  Section 
19(b)(3)(A)(i)  of  the  Act.3  which  renders 
the  rule  effective  upon  the 
Commission's  receipt  of  this  fiUng.  On 
August  26,  1998,  the  NASDR  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  itom  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASDR  is  proposing  to  amend 
NASD  Rule  3010  to  state  that  firms 
must '  review  incoming,  non-electronic 
correspondence  to  identify  customer 
complaints  and  funds.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 


»17CFR200.30-3(aKl2). 


'  15  U.S.C  78s(b)(l). 

»17CFR240.l9b-4. 

1 15  U.S.C  78s(b)(3KAHi). 

*  See  Letter  from  Mary  N.  Revell,  Associate 
General  Counsel.  NASDR,  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation, 
Conunission,  dated  August  24. 1996  ("Amendment 
No.  1").  In  Amendment  No.  1,  NASDR  proposes  to 
replace  the  word  "should"  in  the  text  of  the 
proposed  rule  with  the  word  "must"  to  clarify  that 
NASD  member  firms  are  required  to  develop 
written  procedures  for  the  review  of  incoming,  non- 
electronic correspondence  directed  to  registered 
representatives  for  purposes  of  identifying  and 
handling  customer  complaints  and  funds. 

'  See  Amendment  No.  1,  supra  note  4. 
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new  language  is  italicized,  proposed 
deletions  are  in  brackets. 

CONDUCT  RULES 
Rule  3010.  Supervision 

(a)  through  (c)  No  change 

(d)  Review  of  Transactions'and 
Correspondence 

(1)  No  Change 

(2)  Review  of  correspondence.  Each 
member  shall  develop  written 
procedures  that  are  appropriate  to  its 
business,  size,  structure,  and  customers 
for  the  review  of  incoming  and  outgoing 
written  and  electronic  correspondence 
with  the  public  relating  to  its 
investment  banking  or  securities 
business.  The  procedures  must  include 
review  of  incoming,  non-electronic 
correspondence  directed  to  registered 
representatives  for  purposes  of  properly 
identifying  and  handling  customer 
complaints  and  funds.  Where  such 
procedures  for  the  review  of 
correspondence  do  not  require  Ipre-use] 
review  of  all  correspondence  prior  to 
use  or  distribution,  they  must  include 
provision  for  the  education  and  training 
of  associated  persons  as  to  the  firm's 
procedures  governing  correspondence; 
documentation  of  such  education  and 
training;  and  surveillance  and  follow-up 
to  ensure  that  such  procedures  are 
implemented  and  adhered  to. 

(3)  No  change 

(e)  through  (g)  No  change 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASDR  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASDR  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  December  1997,  the  SEC  approved 
rule  amendments  and  a  Notice  to 
Members  that  were  designed  to  allow 
firms  to  develop  flexible  supervisory 
procedures  for  the  review  of 
correspondence  with  the  public.^  The 
amendments  were  intended  to  recognize 


the  growing  use  of  electronic 
communications  such  as  "e-mail"  while 
still  providi;;g  for  effective  supervision. 
Notice  to  Members  98-11,  issued  in 
January  1998,  announced  approval  of 
the  rule  amendments,  the  effective  date 
of  the  new  rules,  and  provided  guidance 
to  firms  on  how  to  implement  these 
rules.  Subsequent  to  SEC  approval  of 
the  amendments,  but  before  the 
amended  rules  went  into  effect,  the  SEC 
received  14  comment  letters  objecting  to 
certain  provisions  in  the  new  rules, 
primarily  ft'om  members  in  the 
insurance  industry.^  The  commenters 
primarily  objected  to  a  provision  in 
Notice  to  Members  98-11,  which  states 
that  firms  will  be  required  to  review  all 
incoming  correspondence  received  in 
non-electronic  format  directed  to 
registered  representatives  and  related  to 
a  member's  investment  banking  or 
securities  business.  The  NASDR  added 
this  provision  to  Notice  to  Members  98- 
11  to  address  two  regulatory  concerns 
raised  by  the  SEC:  (1)  Ensuring  that 
firms  capture  all  customer  complaints; 
and  (2)  preventing  registered 
representatives  ft'om  taking  cash  or 
checks  out  of  customer  letters. 

The  commenters  stated  that  it  will  be 
very  difficult  or  impossible  for  a 
registered  principal  to  conduct  a  pre- 
distribution  review  of  all  incoming, 
non-electronic  correspondence, 
particularly  correspondence  received  by 
registered  representatives  in  small,  one- 
or  two-person  offices.  In  response  to 
these  concerns,  the  effective  date  of  the 
requirement  to  review  all  incoming, 
non-electronic  correspondence  was 
delayed  to  allow  the  NASDR  and 
member  firms  time  to  develop  and 
implement  alternative,  workable 


»  See  Securities  Exchange  Act  Release  No.  39510 
(December  31. 1997)  63  FR  1131  Qanuary  8.  1998). 


'  See  Letters  from  Carl  B.  Wilkerson.  American 
Council  of  Life  Insurance,  to  Jonathan  G.  Katz. 
Secretary.  SEC,  dated  January  9. 1998  and  January 
29. 1998;  Beverly  A.  Byrne,  BenefitsCorp  Equities. 
Inc..  to  Jonathan  G.  Katz,  Secretary.  SEC,  dated 
January  26, 1998:  Michael  S.  Martin,  The  Equitable 
Life  Assurance  Society  of  the  United  States,  to 
Jonathan  G.  Katz,  SEC,  dated  January  29. 1998:  Janet 
G.  McCallen.  International  Association  for  Financial 
Planning,  to  Jonathan  G.  Katz,  Secretary,  SEC.  dated 
February  13, 1998:  W.  Thomas  Boulter.  Jefferson 
Pilot  Financial,  to  Jonathan  G.  Katz.  Secretary,  SEC. 
dated  January  28, 1998:  Leonard  M.  Bakal. 
Metropolitan  Life  Insurance  Company  and  MetLife 
Securities,  Inc.,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  January  28, 1998:  Michael  L.  Kerley,  MML 
Investors  Services,  Inc.  to  Secretary,  SEC.  dated 
January  26, 1998:  Mark  D.  Johnson,  The  National 
Association  of  Life  Underwriters,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  February  5, 1998: 
Theodore  Mathas.  NYLIFE  Securities,  to  Jonathan 
G.  Katz,  Secretary.  SEC.  dated  January  16. 1998  and 
January  29, 1998:  Beverly  A.  Byrne,  One  Orchard 
Equities,  Inc.,  to  Jonathan  G.  Katz,  Secretary.  SEC, 
dated  January  26, 1998:  Oodie  Kent.  Pnico 
Securities  Corporation,  to  Jonathan  G.  Katz. 
Secretary.  SEC,  dated  January  29,  1998:  and  James 
T.  Bruce,  Wiley,  Rein  &  Fielding,  on  behalf  of  the 
Electronic  Messaging  Association,  to  Jonathan  G. 
Katz.  SEC,  dated  January  30. 1998. 


procedures  for  the  review  of  incoming, 
non-electronic  correspondence  that 
addresses  the  regulatory  concerns  about 
preventing  misappropriation  of 
customer  funds  and  diversion  of 
customer  complaints.*  The  rule 
amendments  and  all  other  provisions  in 
the  Notice  became  effective  on  April  7, 
1998.9 

NASD  Rule  3010(d)(2)  currently 
requires  each  member  to  develop 
written  policies  and  procedures  for    _ 
review  of  correspondence  with  the 
public  relating  to  its  investment  banking 
or  securities  business  tailored  to  its 
structure  and  the  nature  and  size  of  its 
business  and  customers.  The  NASDR 
proposes  to  amend  the  rule  to  state  that 
these  procedures  must  include  review  of 
incoming,  non-electronic 
correspondence  directed  to  registered 
representatives  for  purposes  of  properly 
identifying  and  handling  customer 
complaints  and  funds.  This  proposed 
amendment  will  clarify  that  firms  must 
develop  supervisory  procedures  that 
specifically  address  the  regulatory 
concerns  identified  by  the  SEC. 

The  Notice  to  Members  will  provide 
guidance  on  how  to  implement  the 
proposed  rule  change.  In  particular,  the 
Notice  states  that,  in  conducting  reviews 
of  incoming  non-electronic 
correspondence  to  identify  customer 
complaints  and  funds,  where  the  office 
structure  permits  review  of  all 
correspondence,  members  should 
designate  a  registered  or  associated 
person  to  open  and  review 
correspondence.  The  designated  person 
must  not  be  supervised  or  under  the 
control  of  the  registered  person  whose 
correspondence  is  opened  and 
reviewed.  Unregistered  persons  who 
have  received  sufficient  training  to 
enable  them  to  identify  complaints  and 
checks  would  be  permitted  to  review 
correspondence.  "These  guidelines  are 
designed  to  correspond  to  procedures 
currently  followed  by  many  large,  multi- 
service firms. 

Where  the  office  structure  does  not 
permit  this  arrangement,  the  Notice 
states  that  the  firm  would  have  to 
employ  alternative  procedures 
reasonably  designed  to  assure  adequate 
handling  of  complaints  and  checks. 
Procedures  that  could  be  adopted 
include  the  following: 

•  Forwarding  incoming 
correspondence  related  to  the  firm's 
investment  banking  or  securities 


B  See  Securities  Exchange  Act  Release  Nos.  39665 
(February  13. 1998)  63  FR  9032  (February  23. 1998): 
39866  (April  14. 1998)  63  FR  19778  (April  21. 
1998);  and  40178  (July  7. 1998)  63  FR  37911  (July 
14. 1998). 

»See  Securities  Exchange  Ac;  Release  No.  39866, 
supra  note  8. 
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business  to  an  Office  of  Supervisory 
Jurisdiction  (OSJ)  or  a  branch  manager 
for  review  on  a  weekly  basis; 

•  Maintenance  of  a  separate  log  for  all 
checks  received  and  products  sold, 
which  is  forwarded  to  the  supervising 
branch  on  a  weekly  basis; 

•  Communication  to  clients  that 
informs  them  that  questions  and 
complaints  can  be  sent  directly  to  the 
compliance  department  and  provides 
them  with  the  compliance  department's 
address  and  phone  number;  and 

•  Branch  examination  verification 
that  the  procedures  are  being  followed. 

The  Notice  also  states  that,  regardless 
of  the  method  used  for  initial  review  of 
incoming,  non-electronic 
correspondence,  as  with  other  types  of 
correspondence,  Rule  3010(d)(1)  would 
still  require  review  by  a  registered 
principal  of  some  of  each  registered 
representative's  correspondence  with 
the  public  relating  to  the  member's 
investment  banking  or  securities 
business. 

Notice  to  Members  98-11  stated  that 
firms  would  be  required  to  review  all 
incoming  correspondence  received  in 
non-electronic  format  directed  to 
registered  representatives  and  related  to 
a  member's  investment  banking  or 
securities  business.  The  NASDR 
proposes  to  replace  this  requirement 
with  the  rule  amendment  and  guidance 
contained  in  this  proposed  rule  change. 
The  Notice  that  will  be  issued  when  this 
proposed  rule  is  approved  will  state  that 
the  requirement  set  forth  in  Notice  to 
Members  98-11  is  no  longer  applicable 
and  has  been  superseded  by  the 
amendment  to  Rule  3010(d)(2)  and  the 
guidance  provided  in  the  Notice. 

As  discussed  above,  the  effective  date 
of  the  provision  in  Notice  to  Members 
98-11  stating  that  members  must  review 
"all  incoming  correspondence  received 
in  non-electronic  format  directed  to 
registered  representatives  and  related  to 
a  member's  investment  banking  or 
securities  business"  has  been  delayed  to 
allow  the  NASDR  and  member  firms 
time  to  develop  and  implement 
alternative,  workable  procedures  for  the 
review  of  such  correspondence.  The 
delay  in  the  effective  date  of  this 
provision  is  scheduled  to  expire  on 
September  30, 1998. »"  To  ensure 
continuity  of  the  regulatory 
requirements  applicable  to  member 
firms,  the  NASDR  proposes  an 
extension  of  the  effective  date  of  this 
provision  until  this  proposed  rule 
change  has  been  approved  and  has  been 
made  effective. 


2.  Statutory  Basis 

The  NASDR  believes  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  of  the  Act,"  which  requires, 
among  other  things,  that  the 
Association's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  NASD  believes  that 
reviewing  incoming,  non-electronic 
correspondence  to  identify  customer 
complaints  and  funds  is  consistent  with 
this  requirement. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASDR  does  not  believe  that  the 
proposed  rule  change  vkrill  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

With  respect  to  the  proposal  to  extend 
the  effective  date  of  the  provision  in 
Notice  to  Members  98-11  regarding  the 
review  of  incoming,  non-electronic 
correspondence:  The  foregoing  rule 
change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration  or 
enforcement  of  an  existing  rule  of  the 
Association  and,  therefore,  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  '2  and  subparagraph  (e)  of 
Rule  19b-4  thereimder." 

At  any  time  within  60  days  of  the 
filing  of  this  portion  of  the  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  othervnse  in  furtherance  of  the 
purposes  of  the  Act. 

With  respect  to  the  substantive 
provisions  of  the  proposed  rule  change: 
Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  is  approved. 

IV.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submission  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
.  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room,  450  Fifth  Street,  NW, 
Washington  DC.  Copies  of  such  filing 
also  %vill  be  available  for  inspection  and 
copying  at  the  NASD.  All  submissions 
should  refer  to  File  No.  SR-NASD-98- 
52  and  should  be  submitted  by 
September  24, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Jonatluui  G.  Katz, 

Secretary. 

[FR  Doc  98-23767  Filed  »-2-98;  8:45  am] 

BNJJNQ  CODE  MIO-OI-H 


"■See  Securities  Exchange  Act  Release  No.  41078. 
supra  note  8. 


"  15  U.S.C.  78o-3(b)(6). 
«15U.S.C78s(b)(3)(A). 
."  17  CFR  19b-»(e). 


"•17  CFR  200.30-3(aMl2). 


47062 


Federal  Register /Vol.  63,  No.  171 /Thursday.  September  3,  1998 /Notices 


Federal  Register/ Vol.  63,  No.  171 /Thursday,  September  3.  1998 /Notices  47063 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  r4a  34-40365;  File  No.  SR-NASD- 
98-29] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  arul 
Amendment  No.  1  Thereto  and  Notice 
of  Piling  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  2  to  Proposed  Rule  Change 
Relating  to  Standards  for  Individual 
Correspondence 

August  26. 1998. 
I.  Introduction 

On  April  6, 1998.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly-owned  subsidiary,  the  NASD 
Regulation.  Inc.  ("NASDR").  submitted 
to  Uie  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
piu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  thereunder.^  a 
proposed  rule  change  to  amend  NASD 
Conduct  Rule  2210  to  require  that 
written  or  electronic  commimications 
prepared  for  a  single  customer  be 
subject  to  the  general  standards  and 
those  specific  standards  of  NASD  Rule 
2210  that  prohibit  misleading 
statements.  On  April  30, 1998,  the 
NASDR  filed  Amendment  No.  1  to  the 
proposed  rule  change.^ 

Tne  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  May  8, 1998.* 
One  comment  letter  was  received  on  the 
proposal.^  On  August  4, 1998,  the 
NASDR  filed  Amendment  No.  2  to  the 
proposed  rule  change.*  The  Commission 
solicits  comments  on  Amendment  No.  2 
firom  interested  persons.  This  order 


'  15  U.S.C  rssCbKi). 

» 17  CFR  240.196-4. 

-»  See  Letter  from  John  Ramsay.  Vice  President 
and  Deputy  General  Counsel,  NASDR,  to  Katherine 
A.  England.  Assistant  Director.  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  April 
29, 1998  ("Amendment  No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  39942 
(May  1. 1998),  63  FR  25532. 

>  See  Letter  from  Joseph  P.  Savage,  Assistant 
Counsel,  Investment  Company  Institute  ("IQ").  to 
Jonathan  G.  Katz,  Secretary,  Commission,  dated 
May  29, 1998  ( "IQ  Letter"). 

»  See  Letter  from  John  M.  Ramsay,  Vice  President 
and  Deputy  General  Counsel,  NASDR,  to  Katherine 
A.  England,  Assistant  Director,  Division, 
Commission,  dated  August  4,  1998  ("Amendment 
No.  2").  In  Amendment  No.  2,  the  NASDR  responds 
to  the  concerns  raised  in  the  ICI  Letter  and  proposes 
to  amend  its  Filing  to  delete  the  phrase  "or  a  single 
customer"  in  subparagraph  (d)(l)(D)(ii)  to  NASD 
Rule  2210  and  to  revise  subparagraph  (d)(2)(L)  to 
NASD  Rule  2210  to  specify  that  the  requirements 
apply  solely  to  advertisements  and  sales  literature. 


approves  the  proposed  rule  change  and 
Amendment  No.  1  thereto  and  approves 
Amendment  No.  2  to  the  proposed  rule 
change  on  an  accelerated  basis. 

n.  Background  and  Description  of  the 
Proposal 

Currently,  NASD  Rule  2210  imposes 
various  requirements  on  member 
commimications  with  the  public, 
designed  to  ensure  that  those 
communications  are  fair,  balanced,  and 
not  misleading.  However,  NASD  Rule 
2210  does  not  expressly  apply  to  the 
content  of  correspondence,  defined  as  a 
communication  to  only  one  person.  In 
addition,  there  is  presently  no  definition 
of  correspondence  in  the  NASD  rules, 
even  though  members  are  required  to 
supervise  the  use  of  correspondence  by 
their  associated  persons  under  NASD 
Rule  3010. 

In  June  1997,  the  NASDR  requested 
comment  on  proposed  amendments  to 
NASD  Rule  2210  to  define 
"correspondence"  and  amend  the  rule 
to  clarify  which  particular  standards 
would  apply  to  correspondence.'  As 
first  proposed,  the  amendments  to 
NASD  Rule  2210  would  have  required 
that  communications  prepared  for  a 
single  customer  be  subject  to  the 
standards,  but  not  the  filing  and  review 
requirements,  of  NASD  Rule  2210.  The 
general  standards  of  NASD  Rule  2210 
define  or  prohibit  the  dissemination  of 
statements  that  could  be  considered 
misleading.  The  specific  standards  of 
NASD  Rule  2210,  set  forth  in 
subparagraph  (d)(1)  require  certain 
additional  disclosiu«s  to  be  included  in 
certain  cases.  Most  commenters 
supported  applying  to  correspondence 
only  the  general  standards  of  NASD 
Rule  2210,  which,  among  other  things, 
prohibit  untrue  statements  of  material 
facts,  the  omission  of  material  facts,  and 
statements  that  are  exaggerated, 
misleading,  or  imwarranted.  These 
commenters  stated  that  imposing  all  of 
the  specific  standards  on  each  item  of 
correspondence,  particularly  those  that 
require  additional  disclosure,  would 
unduly  complicate  commxmication  with 
clients  and  unnecessarily  burden 
supervisory  programs  without 
materially  contributing  to  the  protection 
of  investors. 

The  NASDR  believes  that  certain 
statements  pose  similar  dangers 
regardless  of  whether  they  are 
commimicated  to  one  person  or  many 
persons.  Therefore,  the  NASDR 
proposed  to  subject  correspondence  to 
the  general  standards  and  those  specific 
standards  of  NASD  Rule  2210  that 


prohibit  misleading  statements,  but  not 
to  the  specific  standards  of  the  rule  that 
require  specific  disclosure.  The 
proposal  would  create  a  category 
defined  as  "communications  with  the 
pubUc"  to  include  the  current 
definitions  of  "advertisement"  and 
"sales  literature."  and  a  new  definition 
of  "correspondence."  "Correspondence" 
is  defined  in  the  proposal  as  "*  *  * 
[ajny  written  or  electronic 
communication  prepared  for  deUvery  to 
a  single  current  or  prospective 
customer,  and  not  for  dissemination  to 
multiple  customers  or  the  general 
public."  The  NASDR  also  proposes  that 
in  determining  whether  a  written  or 
electronic  communication  is  prepared 
for  deUvery  to  a  single  current  or 
prospective  customer,  NASD  members 
should  consider,  and  the  staff  of  the 
NASDR  should  examine,  among  other 
things,  the  form  and  content  of  the 
commimication.  Thus,  a  written  or 
electronic  communication  addressed  to 
a  single  current  or  prospective 
customer,  the  content  of  which  is 
substantially  identical  to  that  of  written 
or  electronic  communications  sent  to 
one  or  more  other  current  or  prospective 
customers,  is  a  form  letter,  not 
"correspondence."  Form  letters  are 
considered  "sales  literature"  under 
NASD  Rule  2210  and  therefore,  would 
be  subject  to  all  of  the  general  and 
specific  standards  of  NASD  Rule  2210. 

The  proposed  rule  change  would 
amend  NASD  Rule  2210  to  subject 
individual  correspondence  to  the 
general  standards  under  subparagraph 
(d)(1)  and  the  following  specific 
standards  under  subparagraph  (d)(2)  of 
NASD  Rule  2210:  (i)  subparagraph 
(d)(2)(C),  which  prohibits  exaggerated, 
unwarranted,  or  certain  other  specific 
claims  or  opinions;  (ii)  subparagraph 
(d)(2)(E),  which  prohibits  certain  offers 
of  free  services;  (iii)  subparagraph 
(d)(2)(F),  which  prohibits  certain  claims 
for  research  services;  (iv)  subparagraph 
(d)(2)(G),  which  prohibits  certain  hedge 
clauses;  (v)  subparagraph  {d)(2)(J), 
which  prohibits  the  implication  of 
endorsement  or  approval  by  regulatory 
organizations;  and  (vi)  subparagraph 
(d)(2)(N),  which  prohibits  predictions 
and  projections  of  investment  results." 
Each  of  these  specific  provisions  derive 
firom  members'  general  obUgations  not 
to  make  statements  that  are  misleading 
or  without  a  reasonable  basis  in  fact.  In 
addition,  as  the  proposed  rule  change  is 
not  intended  to  change  the  current 


application  of  Interpretive  Memoranda 
tmder  NASD  Rule  2210,  paragraph  (a)  to 
IM-2210-1,  relating  to  collateralized 
mortgage  obligations,  has  been  amended 
to  clarify  that  the  interpretation  applies 
only  to  advertisements  and  sales 
literature. 

m.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  on  the  proposed  rule 
change.'  The  commenter  generally 
opposed  the  proposal.  Specifically,  the 
ICI  believes  the  proposed  changes  are 
unnecessary  given  recent  amendments 
to  NASD  Rule  3010  and  3110  and  the 
fact  that  NASDR  based  the  rule  on  three 
isolated  incidents  occurring  more  than 
two  years  ago.  The  IQ  also  requested: 
(1)  clarification  as  to  the  applicability  of 
correspondence  to  the  Commission's 
advertising  rules;  (2)  that  the  proposal 
be  limited  to  correspondence  made  "in 
connection  with  the  offer  or  sale  of  any 
security;"  (3)  that  subparagraph 
(d)(1)(A)  to  NASD  Rule  2210  be  revised 
to  limit  the  applicability  of  the  "sound 
basis"  requirement  to  advertisements 
and  sales  literature;  (4)  that  the  phrase 
"or  a  single  customer"  be  deleted  from 
subparagraph  {d)(l)(D)(ii)  to  NASD  Rule 
2210;  and  (5)  that  subparagraph  (d)(2)(L) 
to  NASD  Rule  2210  be  revised  to  apply 
only  to  advertisements  and  sales 
literature. 

In  response,  the  NASDR  proposes  to 
amend  its  filing  to  delete  the  phrase  "or 
a  single  customer"  in  subparagraph 
(d)(l)(D)(ii)  to  NASD  Rule  2210  and  to 
revise  subparagraph  (d)(2)(L)  to  NASD 
Rule  2210  to  specify  that  the 
requirements  apply  solely  to 
advertisements  and  sales  literature. 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association. ^^  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  of 
Section  15A(b)(6)  of  the  Act "  in  tiiat  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  the 
proposal,  which  applies  the  general  and 
certain  specific  standards  of  the  NASD's 
communications  rules  to 
correspondence  directed  towards  a 
single  customer,  is  designed  to  protect 


existing  and  prospective  customers  by 
requiring  that  such  correspondence  not 
be  misleading. 

The  NASDR  proposes  to  define  the 
word  "correspondence"  in  new 
subparagraph  (a)(3)  to  NASD  Rule  2210 
as".  .  .[alnyvmtten  or  electronic 
commimication  prepared  for  delivery  to 
a  single  current  or  prospective  member, 
and  not  for  dissemination  to  multiple 
customers  or  the  general  public,"  The 
Commission  believes  that  the  proposed 
new  definition  of  the  word 
"correspondence"  adequately  addresses 
the  type  of  commimications  sent  by 
member  firms  to  prospective  and 
existing  customers  that  satisfy  the 
definitions  of  neither  "advertising"  nor 
"sales  literature"  under  the  rule.  In 
addition,  the  Commission  believes  the 
proposal  appropriately  advises  members 
and  NASD  examiners  to  consider, 
among  other  things,  the  form  and 
content  of  the  communication  when 
determining  whether  a  given 
communication  constitutes 
correspondence. 

As  discussed  above,  the  NASDR 
proposal  would  apply  the  general  and 
certain  specific  standards  of  NASD  Rule 
2210  to  correspondence  directed 
towards  a  single  customer.  The 
Commission  beUeves  that  the  NASD 
Rule  2210  requirements,  which  are 
designed  to  ensure  that  communications 
are  fair,  balanced,  and  not  misleading, 
are  consistent  with  the  Act.  The 
Commission  believes  that  the 
application  of  such  standards  to 
correspondence  directed  towards  a 
single  customer  is  appropriate,  as  such 
persons  have  as  much,  if  not  more, 
reason  to  rely  on  the  veracity  and 
accuracy  of  the  content  of  such 
correspondence  as  would  the  recipient 
of  a  "form"  letter,  which  is  subject  to  all 
of  the  general  and  specific  standards  of 
NASD  Rule  2210.  The  Commission 
recognizes  that  several  existing  NASD 
Rules,  including  NASD  Rules  2110, 
3010,  and  IM-2310-2,i2  impose  broad- 
based  requirements  on  NASD  member 
firms  to  deal  fairly  vnth  the  public. 
Nonetheless,  the  Commission  believes 
that  the  more  specific  requirements  set 
forth  in  the  current  proposal  should 
help  to  clarify  member  firms' 
obligations  with  respect  to  written  and 
electronic  correspondence  directed 


'  See  NASD  Notice  to  Members  97-37  (June 
1997). 


•As  initially  proposed,  subparagraph  (d)(2)(L), 
which  prohibits  certain  statements  regarding  tax 
fne  or  tax  exempt  returns,  also  would  have  applied 
to  correspondence.  In  response  to  the  ICI  Letter,  the 
NASDR.  in  Amendment  No.  2,  eliminated  this 
requirement.  See  Amendment  No.  2.  supra  note  6. 


"See  la  Letter,  supra  note  S. 

'"In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"  15  U.S.C.  78o-3(b)(6). 


>2NASD  Rule  2110  requires  that  "(a|  member,  in 
the  conduct  of  his  business,  shall  observe  high 
standards  of  commercial  honor  and  just  and 
equitable  principles  of  trade."  NASD  Rule  3010(d) 
sets  forth  members'  responsibilities  relating  to  the 
supervision  of  correspondence.  IM-2310-2  sets 
forth  member  firms'  obligations  in  their  dealings 
with  customers. 


towards  a  single  existing  or  prospective 
customer. 

The  Commission  also  believes  that  the 
NASDR's  proposal  to  apply  only  certain 
of  the  specific  standards  set  forth  in 
subparagraph  (d)(2)  to  NASD  Rule  2210 
to  correspondence  directed  towards  a 
single  customer  is  reasonable.  To 
require  each  of  the  specific  standards  of 
NASD  Rule  2210  to  be  appUed  would 
likely  overwhelm  the  recipient  of  such 
correspondence  with  irrelevant,  and 
possibly  confusing,  information.  The 
Commission  believes  that  the  NASDR's 
proposal  to  apply  certain  of  the  specific 
standards  set  forth  in  subparagraph 
(d)(2)  to  NASD  Rule  2210  reasonably 
balances  member  firms'  need  for 
woii^able  regulatory  guideUnes  with 
investors'  need  for  reliable  information. 
Accordingly,  the  Commission  believes 
that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the  Act, 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  No.  2 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  In  Amendment 
No.  2,  the  NASDR  addresses  the 
concerns  raised  in  the  one  comment 
letter  received  by  the  Commission  on 
this  proposal.  Amendment  No.  2 
modifies  the  original  filing  only  slightly, 
in  response  to  specific  comments  made 
in  the  IQ  Letter.  Specifically. 
Amendment  No.  2  deletes  the  phrase 
"or  a  single  customer"  in  subparagraph 
(d)(l)(D)(ii)  to  NASD  Rule  2210  and 
limits  the  applicability  of  subparagraph 
(d)(2KL)  to  NASD  Rule  2210  to 
advertisements  and  sales  literature.  As 
the  modifications  proposed  in 
Amendment  No.  2  are  reasonable  and 
do  not  significantly  alter  the  original 
proposal,  the  Commission  believes  that 
Amendment  No.  2  raises  no  issues  of 
regulatory  concern.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Section  15A(b)(6)  of  the 
Act  '3  to  approve  Amendment  No.  2  to 
the  proposed  rule  change  on  an 
accelerated  basis. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Stiwt,  NW.,  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  uritten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 


"  15  U.S.C  76o-3(b)(6). 
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Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  all 
such  filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  File  No.  SR-NASD-98- 
29  and  should  be  submitted  by 
September  24. 1998. 

VI.  Conclusion  • 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (SR-NASD-98- 
29),  as  amended,  is  approved. 
Jonathan  G.  Katz, 
Secretary. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  98-23769  Filed  9-2-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40378;  File  No.  SR-NASO- 
98-67] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Amendments 
to  NASD  Membership  and  Registration, 
Investigation  and  Sanctions,  Conduct 
and  Code  of  Procedure  Rules 

August  27, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  7, 
1998.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or  the 
"Association"),  through  its  regulatory 
subsidiary,  NASD  Regulation,  hic. 
("NASD  Regulation")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
filing  was  amended  on  August  17, 


1998,3  and  further  amended  on  August 
26, 1998.'*  The  Commission  is 
publishing  this  notice  to  solicit, 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  the  Rules  of  the  Association  to 
permit  the  Department  of  Enforcement 
to  amend  complaints,  without  Hearing 
Officer  approval,  prior  to  the  filing  of 
responsive  pleadings;  to  clarify  and 
consolidate  default  provisions  and 
shorten  the  call  period  for  default 
decisions  to  25  days;  to  require  the 
Office  of  the  General  Counsel  to  issue 
decisions  in  settled  cases;  to  change  the 
trigger  date  for  which  the  timing  of 
motions  to  introduce  new  evidence  is 
keyed;  to  permit  Advertising 
Department  staff  to  impose  advertising 
pre-use  filing  requirements  on  members; 
to  consolidate  procedures  for 
cancellation  or  suspension  for  failure  to 
provide  requested  information;  to 
simplify  and  expedite  certain  non- 
summary  procedures  in  the  Rule  9500 
Series;  and  for  other  purposes.^ 

The  text  of  the  proposed  rule  change 
follows.  Proposed  new  language  is  in 
italics;  proposed  .deletions  are  in 
brackets. 


0100.  GENERAL  PROVISIONS 
0120.  Definitions 


(m)  "National  Adjudicatory  Council 
(Business  Conduct  Committee]" 

The  term  "National  Adjudicatory 
Council  (Business  Conduct  Committee)" 
means  the  committee  of  [the  Board  of 
Directors  of]  NASD  Regulation  which 
may  be  authorized  and  directed  to  act 
for  the  Board  of  Directors  of  NASD 
Regulation  in  a  manner  consistent  with 
the  By-Laws  of  NASD  Regulation,  the 
Rules  of  the  Association,  and  the 
Delegation  Plan  with  respect  to  (1)  an 
appeal  or  review  of  a  disciplinary 
proceeding;  (2)  a  statutory 
disquahfication  decision;  (3)  a  review  of 
a  membership  proceeding;  (4)  a  review 


"  15  U.S.C.  78s{b)(2). 
"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


^  Letter  from  Joan  C.  Conley.  Secretary,  NASD 
Regulation  to  Katherine  A.  England,  Assistant 
Director,  Division  of  Market  Regulation, 
Conunission,  dated  August  17, 1998. 

■•E-nwil  from  Eric  Moss,  Attorney,  NASD 
Regulation  to  Mandy  Cohen,  Attorney,  Division  of 
Market  Regulation,  Commission,  dated  August  26, 
1998. 

'The  filing  proposes  amendment  to  Rules  0120, 
2210.  2220,  2320.  8210.  the  Rule  8220  Series.  IM- 
8310-2.  9212.  9215.  9241,  9269.  9270.  9312,  9346. 
9360,  the  Rule  9500  Series,  and  9610,  specifically. 


of  an  offer  of  settlement,  a  letter  of 
acceptance,  waiver,  and  consent,  and  a 
minor  rule  violation  plan  letter;  (5)  the 
exercise  of  exemptive  authority;  and  (6) 
such  other  proceedings  or  actions 
authorized  by  the  Rules  of  the 
Association. 


2000.  BUSINESS  CONDUCT 

***** 

2200.  COMMUNICATIONS  WITH 
CUSTOMERS  AND  THE  PUBLIC 

2210.  Communications  With  The  Public 

*        •        •        •        * 

(c)  Filing  Requirements  and  Review 
Procedures 

***** 

(4)(A)  Notwithstanding  the  foregoing 
provisions,  (any  District  Business 
Conduct  Committee  of  the  Association) 
the  Department,  upon  review  of  a 
member's  advertising  and/or  sales 
literature,  and  after  determining  that  the 
member  has  departed  and  there  is  a 
reasonable  likelihood  that  the  member 
will  again  depart  hom  the  standards  of 
this  Rule,  may  require  that  such  member 
file  all  advertising  and/or  sales 
literature,  or  the  portion  of  such 
member's  material  which  is  related  to 
any  specific  types  of  classes  of  securities 
or  services,  with  the  Department  [and/ 
or  the  District  Committee],  at  least  ten 
days  prior  to  use.  The  member  must 
provide  with  each  filing  the  actual  or 
anticipated  date  of  first  use. 

(B)  The  [Committee]  Department  shall 
notify  the  member  in  writing  of  the 
types  of  material  to  be  filed  and  the 
length  of  time  such  requirement  is  to  be 
in  effect.  The  requirement  shall  not 
exceed  one  year,  however,  and  shall  not 
take  effect  until  30  days  after  the 
member  receives  the  written  notice, 
during  which  time  the  member  may 
request  a  hearing  [before  the  District 
Business  Conduct  Committee]  under 
Rule  9514,  and  any  such  hearing  shall 
be  held  in  reasonable  conformity  with 
the  hearing  and  appeal  procedures  of 
the  [Code  of  Procedure  as  contained  in 
the]  Rule  [9000]  9510  Series. 


2220.  Options  Communications  wdth 
the  Public 


(c)  Association  Approval  Requirements 
and  Review  Procedures 

(1)  In  addition  to  the  approval 
required  by  paragraph  (b)  of  this  Rule, 
every  advertisement  and  all  educational 
material  of  a  member  or  member 
organization  pertaining  to  options  shall 


be  submitted  to  the  Advertising/ 
Investment  Companies  Regulation 
Department  of  the  Association 
("Department")  at  least  ten  days  prior  to 
use  (or  such  shorter  period  as  the 
Association  may  allow  in  particular 
instances)  for  approval  and,  if  changed 
or  expressly  disapproved  by  the 
Association,  shall  be  withheld  from 
circulation  until  any  changes  specified 
by  the  Association  have  been  made  or, 
in  the  event  of  disapproval,  imtil  the 
advertisement  or  educational  material 
has  been  resubmitted  for,  and  has 
received.  Association  approval. 

(2)(A)  Notwithstanding  the  foregoing 
provision,  [any  District  Business 
Conduct  Committee  of  the  Association] 
the  Department,  upon  review  of  a 
member's  options  advertisements, 
educational  material  and/or  sales 
literature,  and  after  determining  that  the 
member  will  again  depart  from  the 
standards  of  this  Rule,  may  require  that 
such  member  file  all  options 
advertisements,  educational  material 
and/or  sales  literature,  or  the  portions  of 
such  member's  material  that  is  related  to 
any  specific  types  or  classes  of 
securities  or  services,  with  the 
[Association  and/or  the  District 
Committee]  Department,  at  least  ten 
days  prior  to  use. 

(B)  The  [Committee]  Department  shall 
notify  the  member  in  vmtlng  of  the 
types  of  material  to  be  filed  and  the 
length  of  time  such  requirement  is  to  be 
in  effect.  The  requirement  shall  not 
exceed  one  year,  however,  and  shall  not 
take  effect  until  30  days  after  the 
member  receives  the  written  notice, 
during  which  time  the  member  may 
request  a  hearing  [before  the  District 
Business  Conduct  Committee]  under 
Rule  9514,  and  any  such  hearing  shall 
be  in  conformity  with  the  hearing  and 
appeal  procedures  of  the  [Code  of 
Procedure,  as  set  forth  in  the]  Rule 
[9000]  9510  Series. 


2320.  Best  Execution  and 
Ihterpositioning 

(a)  In  any  transaction  for  or  with  a 
customer,  a  member  and  persons 
associated  vfith  a  member  shall  use 
reasonable  diligence  to  ascertain  the 
best  inter-dealer  market  for  the  subject 
security  and  buy  or  sell  in  such  market 
so  that  the  resultant  price  to  the 
customer  is  as  favorable  as  possible 
under  prevailing  market  conditions. 
Among  the  factors  that  [which]  will  be 
considered  [by  the  Business  Conduct 
Committees]  in  determining  whether  a 
member  has  used  [applying  the 


standard  of]  "reasonable  diligence"  (in 
this  area]  are: 

*        *        *        •  '     * 

(g)(1)  In  any  transaction  for  or  with  a 
customer  pertaining  to  the  execution  of 
an  order  in  a  non-Nasdaq  security  (as 
defined  in  the  Rule  6700  Series),  a 
member  or  person  associated  with  a 
member,  shall  contact  and  obtain 
quotations  from  three  dealers  (or  all 
dealers  if  three  or  less)  to  determine  the 
best  inter-dealer  market  for  the  subject 
security. 

(2)  Pursuant  to  the  Rule  9600  Series. 
[T]the  staff,  for  good  cause  shown  [upon 
written  request,]  after  taking  into 
consideration  all  relevant  factors,  may 
exempt  any  transaction  or  classes  of 
transactions,  either  unconditionally  or 
on  specified  terms,  from  any  or  all  of  the 
provisions  of  this  paragraph  if  it 
determines  that  such  exemption  is 
consistent  with  the  purpose  of  this  Rule, 
the  protection  of  investors,  and  the 
public  interest.  [Any  decision  whether 
to  grant  such  an  exemption  may  be 
appealed  to  the  National  Business 
Conduct  Committee.] 


8210.  Provision  of  Information  and 
Testimony  and  Inqpectioa  and  Q^ying 
of  Books 

(a)  Authority  of  Adjudicator  and 
Association  Staff 

For  the  purpose  of  an  investigation, 
complaint,  examination,  or  proceeding 
authorized  by  the  NASD  By-Laws  or  the 
Rules  of  the  Association,  an  Adjudicator 
or  Association  staff  shall  have  the  right 
to: 

(1)  require  a  member,  person 
associated  with  a  member,  or  person 
subject  to  the  Association's  jurisdiction 
to  provide  information  orally,  in 
writing,  or  electronically  (if  the 
requested  information  is;  or  is  required 
to  be,  maintained  in  electronic  form) 
and  to  testify  at  a  location  specified  by 
Association  staff,  imder  oath  or 
affirmation  administered  by  a  court 
reporter  or  a  notary  public  if  requested, 
with  respect  to  any  matter  involved  in 
the  investigation,  complaint, 
examination,  or  proceeding;  and 

(2)  No  change. 
***** 

8220.  Suspension  or  CancelltUion  for 
Failure  to  Provide  Requested 
Information 

8221.  Notice 

(a)  Notice  to  Member 

If  a  member  fails  to  provide  any 
information,  report,  material,  data,  or 
testimony  requested  piu^uant  to  the 
NASD  By-Laws  or  the  Rules  of  the 


Association,  or  fails  to  keep  its 
membership  application  or  supporting 
docimients  current,  the  [National 
Adjudicatory  Council]  Department  of 
Enforcement  may  provide  vmtten  notice 
to  such  member  specifying  the  natiu^  of 
the  failure  and  stating  that  the  failure  to 
take  such  action  within  20  days  after 
service  of  the  notice  constitutes  grounds 
for  suspension  or  cancellation  [from]  of 
membership. 

(b)  Notice  to  Person  Associated  with 
Member 

If  a  person  associated  with  a  member 
fails  to  provide  any  information,  report, 
material,  data,  or  testimony  requested 
pursuant  to  the  NASD  By-Laws  or  the 
Rules  of  the  Association,  the  the 
(National  Adjudicatory  Council] 
Department  of  Enforcement  may 
provide  written  notice  to  such  person 
specifying  the  nature  of  the  failure  and 
stating  that  the  failure  to  take  such 
action  within  20  days  after  service  of  the 
notice  constitutes  grounds  for 
suspending  the  association  of  the  person 
with  the  member. 

(c)  Service  of  Notice 

The  [National  Adjudicatory  Council] 
Department  of  Enforcement  shall  serve 
the  member  or  person  associated  with  a 
member  with  such  notice  via  personal 
service  or  overnight  commercial  courier. 

8222.  Hearing 

(a)  Request  for  Hearing 

Within  five  days  after  the  date  of 
service  of  a  notice  issued  under  Rule 
8221,  a  member  or  person  associated 
with  a  member  served  with  a  notice 
under  Rule  8221(c)  may  file  with  the 
(National  Adjudicatory  Coimcil]  NASD 
Regulation  Office  of  General  Counsel  a 
written  request  for  an  expedited  hearing 
before  a  subcommittee  of  the  National 
Adjudicatory  Council.  The  request  shall 
state  with  specificity  why  the  member 
or  associated  p>erson  believes  that  there 
are  insufficient  grounds  for  suspension 
or  cancellation  or  any  other  reason  for 
setting  aside  the  notice  issued  [by  the 
National  Adjudicatory  Council]  under 
Rule  8221. 

(b)  Hearing  Procedures 

(1)  Appointment  of  Subcommittee 

If  a  hearing  is  requested,  the  National 
Adjudicatory  Council  or  the  Review 
Subcommittee  described  in  Rule  9120 
shall  appoint  a  subcommittee  to 
conduct  the  hearing  and  decide  whether 
the  member  or  person  associated  with  a 
member  shall  be  suspended  or  canceled. 
The  subcommittee  shall  be  composed  of 
a  current  member  of  the  National 
Adjudicatory  Council  and  one  or  more 
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current  or  former  members  of  the 
National  Adjudicatory  Council,  NASD 
Regulation  Board  [andj.or  [the]  NASD 
Board. 

(2)  Time  of  Hearing 

The  hearing  shall  be  held  within  |20| 
30  days  after  the  date  of  service  of  the 
notice  issued  under  Rule  8221.  Not  later 
than  seven  days  before  the  hearing,  the 
subcommittee  shall  serve  the  member  or 
person  associated  with  a  member  with 
written  notice  of  the  date  and  time  of 
the  hearing  via  overnight  commercial 
courier  or  facsimile  and  notify  the 
(appropriate  department  or  office  of 
NASD  Regulation)  Department  of 
Enforcement  of  the  date  and  time  of  the 
hearing.  (The  appropriate  department  or 
office  of  NASD  Regulation  (hereinafter 
"appropriate  department  or  office"  in 
the  Rule  8220  Series)  shall  be  the 
department  or  office  that  issued  the 
request  for  the  information,  report, 
material,  data,  or  testimony  that  the 
member  or  associated  person  failed  to 
provide,  or  in  the  case  of  a  member  that 
failed  to  keep  its  membership 
application  or  supporting  documents 
current,  the  Department  of  Member 
Regulation.) 

(3)  Transmission  of  Documents 

Not  later  than  seven  days  before  the 
hearing,  the  [subcommittee)  Department 
of  Enforcement  shall  serve  the  member 
or  person  associated  with  a  member  via 
overnight  commercial  courier  with  all 
documents  that  were  considered  in 
connection  with  the  [National 
Adjudicatory  Council's)  decision  to 
issue  a  notice  under  Rule  8221,  unless 
a  document  meets  the  criteria  of  Rule 
9251(b)(1)(A),  (B),  or(C).  A  document 
that  meets  such  criteria  shall  not 
constitute  part  of  the  record,  but  shall 
be  retained  by  the  Association  until  the 
date  upon  which  the  Association  serves 
a  final  decision  or,  if  applicable,  upon 
the  conclusion  of  any  review  by  the 
Commission  or  the  federal  courts.  The 
Department  of  Enforcement  shall 
provide  a  copy  of  the  documents 
transmitted  to  the  member  or  person 
associated  with  a  member  to  the 
subcommittee. 

(4)  Counsel 

The  member  or  person  associated 
with  a  member  and  the  (appropriate 
department  or  office]  Department  of 
Enforcment  may  be  represented  by 
counsel  at  a  hearing  conducted  under 
this  Rule. 

(5)  Evidence 

Formal  rules  of  evidence  shall  not 
apply  to  a  hearing  under  this  Rule.  Not 
later  than  four  days  before  the  hearing. 


the  member  or  person  associated  with  a 
member  and  the  [appropriate 
department  or  office)  Department  of 
Enforcement  shall  exchange  copies  of 
proposed  hearing  exhibits  and  witness 
lists  and  provide  copies  of  the  same  to 
the  subcommittee. 

(6)  Witnesses 
No  change. 

(7)  Additional  Information 

AT  any  time  during  its  consideration, 
the  subcommittee  may  direct  the 
member  or  person  associated  with  a 
member  or  the  (appropriate  department 
or  office]  Department  of  Enforcement  to 
submit  additional  information.  Any 
additional  information  submitted  shall 
be  provided  promptly  to  all  parties  at 
least  one  business  day  before  the 
subcommittee  renders  its  decision. 

(8)  Transcript 

No  change. 

(9)  Record 

The  record  shall  consist  of  all 
documents  that  were  considered  in 
connection  with  the  [National 
Adjudicatory  Council's]  decision  to 
issue  a  notice  under  Rule  8221,  the 
notice  issued  under  Rule  8221,  the  . 
request  for  hearing  filed  under  Rule 

8222,  the  transcript  of  the  hearing,  and 
each  document  or  other  item  of 
evidence  presented  to  or  considered  by 
the  subcommittee.  The  Office  of  the 
General  Counsel  of  NASD  Regulations 
shall  be  the  custodian  of  the  record. 

(10)  Failure  To  Appear  at  Hearing 

If  a  member  or  person  associated  with 
a  member  fails  to  appear  at  a  hearing  for 
which  it  has  notice,  the  subcommittee 
may  dismiss  the  request  for  a  hearing  as 
abandoned,  and  the  notice  (of  the 
National  Adjudicatory  Council)  issued 
under  Rule  8221  shall  become  the  final 
action  of  the  Association.  Upon  a 
showing  of  good  cause,  the 
subcommittee  may  withdraw  a 
dismissal  entered  pursuant  to  this 
subparagraph. 

8223.  Decision 
(a)  Subconunittee 

(1)  Proposed  Written  Decision 

The  subcommittee  may  suspend  or 
cancel  the  membership  of  a  member  or 
suspend  the  association  of  a  person  with 
a  member  for  failure  to  take  the  action 
required  by  the  notice  issued  under 
Rule  8221.  The  subcommittee  shall 
prepare  a  proposed  written  decision, 
and  if  the  subcommittee  determines  that 
a  suspension  should  be  imposed,  the 
proposed  written  decision  shall  state  the 


grounds  for  the  suspension  or 
cancellation  and  the  conditions  for 
terminating  the  suspension.  The 
subcommittee  shall  provide  its 
proposed  written  decision  to  the  NASD 
Board  of  Governors. 

(2)  Issuance  of  Decision  After 
Expiration  of  Call  for  Review  Period 

If  no  Governor  calls  the  (suspension! 
proceeding  for  review  within  the  time 
prescribed  in  paragraph  (b)(1),  the 
subcommittee's  proposed  written 
decision  shall  become  final,  and  the 
subcommittee  shall  serve  the  final 
written  decision  on  the  member  or 
associated  person  via  oversnight 
commercial  courier  or  facsimile. 

(b)  NASD  Board  of  Governors 

(1)  Call  for  Review  by  Governor 

A  Governor  may  call  the  suspension 
or  cancellation  proceeding  for  review  if 
the  call  for  review  is  made  not  later  than 
ten  days  after  the  Governor  receives  the 
subcommittee's  proposed  written 
decision.  By  a  unanimous  vote  of  the 
NASD  Board  of  Governors,  the  NASD 
Board  of  Governors  may  shorten  the  call 
for  review  period  to  less  than  ten  days. 
By  an  affirmative  vote  of  the  majority  of 
the  NASD  Board  of  Governors  then  in 
office,  the  NASD  Board  of  Governors 
may,  during  the  ten  day  period,  vote  to 
extend  the  period  to  more  than  ten  days. 

(2)  Review  and  Decision 

If  a  Governor  calls  the  suspension  or 
cancellation  proceeding  for  review 
within  the  time  prescribed  in 
subparagraph  (1),  [the  NASD  Board  of 
Governors)  a  review  panel  shall  meet 
and  conduct  a  review  not  later  than  [its 
next  meeting)  14  days  after  the  call  for 
review.  The  review  panel  shall  be 
composed  of  the  NASD  Board  Executive 
Committee,  except  that  the  Governor 
who  calls  the  proceeding  for  review 
shall  serve  on  the  review  panel  in  lieu 
of  a  member  of  the  Executive  Committee 
who  has  the  same  classification 
(Industry,  Non-Industry,  or  Public)  as 
such  Governor.  The  [NASD  Board  of 
Governors)  review  panel  may  affirm, 
modify,  or  reverse  the  decision  of  the 
subcommittee.  Not  later  than  seven  days 
after  the  (NASD  Board  of  Governors) 
review  panel  meeting,  the  (NASD  Board 
of  Governors)  review  panel  shall  serve  a 
final  written  decision  on  the  member  or 
person  associated  with  a  member  via 
overnight  comemrcial  courier  or 
facsimile.  The  decision  shall  state  the 
disposition  of  the  suspension  or 
cancellation  proceeding,  and  if  a 
suspension  is  imposed,  state  the 
grounds  for  the  suspension  and  the 
conditions  for  terminating  the 
suspension. 
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(c)  Effective  Date 
No  change. 

8224.  Notice  to  Membership 

The  Association  shall  provide  notice 
of  a  suspension  or  cancellation  under 
the  Rule  8220  Series  and  the  grounds 
therefor  in  the  next  membership 
supplement. 

8225.  Termination  of  Suspension 

(a)  Filing  of  Request 

A  suspended  member  or  person 
associated  with  a  member  may  file  a 
written  request  for  termination  of  the 
"  suspension  on  the  ground  of  full 
compliance  with  the  notice  issued 
under  Rule  8221  or.  if  applicable,  the 
conditions  of  a  decision  under  Rule 
8223.  with  the  head  of  the  (appropriate 
department  or  office]  Department  of 
Enforcement. 

(b)  Response  by  Department  of 
Enforcement 

The  head  of  the  (appropriate 
department  or  office]  Department  of 
Enforcement  shall  respond  to  the 
request  in  writing  within  five  days  after 
receipt  of  the  request. 

(1)  Request  Granted 

If  the  head  of  the  (appropriate 
department  or  office]  Department  of 
Enforcement  grants  the  request,  he  or 
she  shall  serve  the  member  or  person 
associated  with  a  member  with  written 
notice  of  the  termination  of  the 
suspension  via  overnight  commercial 
courier  or  facsimile. 

(2), Request  Denied 

If  the  head  of  the  department  or  office 
denies  the  request,  the  suspended 
member  or  person  associated  with  a 
member  may  file  a  written  request  for 
relief  with  the  [National  Adjudicatory 
Council]  NASD  Regulation  Office  of 
General  Counsel.  If  the  member  or 
person  associated  with  a  member  files 
the  written  request  for  relief  within  30 
days  after  service  of  the  decision  under 
Rule  8223.  (The  National  Adjudicatory 
Council]  the  review  panel  constituted 
under  rule  8223  shall  respond  to  the 
request /or  re/ie/ in  writing  within  ten 
days  after  receipt  of  the  request.  If  the 
member  or  person  associated  with  a 
member  files  the  written  request  for 
relief  more  than  30  days  after  service  of 
the  decision  under  Rule  8223,  the 
National  Adjudicatory  Council  shall 
respond  to  the  request  for  relief  in 
writing  vrithin  ten  days  after  receipt  of 
the  request.  The  review  panel's  or 
National  Adjudicatory  Council's 
response  shall  be  served  on  the  member 
or  person  associated  with  a  member  via 


overnight  commercial  courier  or 
facsimile. 


8300.  SANCTIONS 


IM-8310-2.  Release  of  Disciplinary 
Information 

•        •        •        *        * 

(d)(1)  The  Association  shall  release  to 
the  public  information  with  respect  to 
any  disciplinary  decision  issued 
pursuant  to  the  Rule  9000  Series 
imposing  a  suspension,  cancellation  or 
expulsion  of  a  member;  or  suspension  or 
revocation  of  the  registration  of  a  person 
associated  with  a  member;  or 
suspension  or  barring  of  a  member  or 
person  asssociated  with  a  member  from 
association  with  all  members;  or 
imposition  of  monetary  sanctions  of 
$10,000  or  moreoipon  a  member  or 
person  associated  with  a  member,  or 
containing  an  allegation  of  a  violation  of 
a  Designated  Rule;  and  may  also  release 
such  information  with  respect  to  any 
disciplinary  decision  or  group  of 
decisions  that  involve  a  significant 
policy  or  enforcement  determination 
where  the  release  of  information  is 
deemed  by  the  President  of  NASD 
Regulation.  Inc.  to  be  in  the  pubUc 
interest.  The  Association  also  may 
release  to  the  public  information  with 
respect  to  any  disciplinary  decision 
issued  pursuant  to  the  Rule  8220  Series 
imposing  a  suspension  or  cancellation 
of  the  member  or  a  suspension  of  the 
association  of  a  person  with  a  member, 
unless  the  National  Adjudicatory 
Council  determines  otherwise.  The 
National  Adjudicatory  Council  may.  in 
its  discretion,  determine  to  waive  the 
requirement  to  release  information  with 
respect  to  a  disciplinary  decision  under 
those  extraordinary  circumstances 
where  the  release  of  such  information 
would  violate  fundamental  notions  of 
fairness  or  work  an  injustice. 

*  •        *        •        • 

9000.  CODE  OF  PROCEDURE 

•  •        *        *        • 

9200.  DISCIPLINARY  PROCEEDINGS 

9212.  Complaint  Issuance — 
Requirements,  Service,  Amendment, 
Wididrawal,  and  Docketing 

(a)  Form,  Content,  Notice,  Docketing, 
and  Service 

No  change. 

(b)  Amendments  to  Complaint 

The  Department  of  Enforcement  may 
file  and  serve  an  amended  complaint 
that  includes  new  matters  of  fact  or  law 
at  any  time  before  the  Respondent 


answers  the  complaint.  After  the 
Respondent  answers,  u[U)pon  motion 
by  the  Department  of  Enforcement,  the 
Hearing  Officer  may  permite  the 
Department  of  Enforcement  to  amend 
the  complaint  to  include  new  matters  of 
fact  or  law,  [at  any  time]  after 
considering  whether  the  Department  of 
Enforcement  has  shown  good  cause  for 
the  amendment  [shown  by  the 
Department  of  Enforcement]  and 
whether  any  Respondent  will  suffer  any 
unfair  prejudice  if  the  amendment  is 
allowed  (to  any  Respondent,  permit  the 
Department  of  Enforcement  to  amend  a 
complaint  to  include  new  matters  of  fact 
or  law). 


9215.  Answer  to  Complaint 


(f)  Failure  to  Answer,  Default 

If  a  Respondent  does  not  file  an 
answer  or  make  any  other  filing  or 
request  related  to  the  complaint  with 
the  Office  of  Hearing  Officers  within  the 
time  required,  the  Department  of 
Enforcement  shall  send  a  second  notice 
to  such  Respondent  requiring  an  answer 
within  14  days  after  service  of  the 
second  notice.  The  second  notice  shall 
state  that  failure  of  the  Respondent  to 
reply  within  the  period  specified  shall 
allow  the  Hearing  Officer,  in  the 
exercise  of  his  or  her  discretion, 
pursuant  to  Rule  9269  to:  (1)  treat  as 
admitted  by  the  Respondent  the 
allegations  in  the  complaint;  and  (2) 
issue  [enter]  a  default  decision  against 
the  Respondent  [pursuant  to  Rule  9269). 
If  the  Respondent  fails  to  file  an  [noj 
answer  (is  filed)  with  the  Office  of 
Hearing  Officers  within  the  time 
required,  the  Hearing  Officer  may  issue 
(allegations  of  the  complaint  may  be 
considered  admitted  by  such 
Respondent  and]  a  default  decisions 
against  the  Respondent  pursuant  to 
Rule  9269  [may  be  issued  by  the  Hearing 
Officer.  A  Respondent  may.  for  good 
cause  shown,  move  the  National 
Adjudicatory  Council  to  set  aside  a 
default). 


9241.  Pre-hearing  Conference 

(a)  through  (e) 

No  change. 

(f)  Failure  to  Appear:  Default 

The  Hearing  Officer  may  issue  a 
default  decision,  pursuant  to  Rule  9269. 
against  a  [A]  Party  that  (who)  fails  to 
appear,  in  ]}erson  or  through  counsel  or- 
a  representative,  at  a  pre-hearing 
conference  of  which  the  Party  (he  or 
she]  has  (been  duly]  due  notice 
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Inotified,  may  be  deemed  in  default 
pursuant  to  Rule  9269.  A  Party  may.  for 
good  cause  shown,  file  a  motion  to  set 
aside  the  default). 

«        •        •        *        ♦ 

9269.  Default  Decision  [Failure  to 
Appear  at  Hearing;  Defaults) 

(a)  Issuance  of  Default  Decision 
[Failure  to  Appear  May  Result  in 
Default  Decision] 

(ll  The  Hearing  Officer  may  issue  a 
default  decision  against  a  Respondent 
that  fails  to  answer  the  complaint  within 
the  time  afforded  under  Rule  9215.  or  a 
Party  that  fails  to  appear  at  a  pre- 
hearing conference  held  pursuant  to 
Rule  9241  of  which  the  Party  has  due 
notice,  or  a  [A]  Party  that  (who)  fails  to 
appear  at  [a]  any  hearing  that  a  Party  is 
required  to  attend  under  the  Rule  9200 
Series  of  which  the  Party  [he  or  she  has 
been]  has  due  notice  (been  duly  notified 
may  be  deemed  to  be  in  default). 

(2)  If  the  defaulting  Party  is  the 
Respondent,  [As  a  consequence  of  the 
default!,  the  Hearing  Officer  may  deem 
the  allegations  against  [a  non-appearingl 
that  Respondent  [may  be  deemed) 
admitted  [and  a  default  decision  entered 
by  the  Hearing  Officer).  If  the  [non- 
appearing  Party]  defaulting  Party  is  the 
department  of  Enforcement,  the  Hearing 
Officer  may  issue  a  default  decision 
ordering  that  the  complaint  be 
dismissed  with  prejudice. 

(3)  [In  addition,  t)The  Hearing  Officer 
may  order  a  Party  that  fails  to  appear 
at  the  pre-hearing  conference  or  the 
hearing  to  [the  non-appearing  Party)  pay 
the  costs  incurred  by  other  Parties  in 
connection  with  their  appearance  [at  the 
hearing). 

(b)  Contents  of  Decision  [Request  to 
Set  Aside  Default 

A  party  may,  for  good  cause  shown, 
file  a  motion  to  set  aside  a  default, 
dismissal,  and  the  imposition  of  costs.) 
The  contents  of  a  default  shall  conform 
to  the  requirements  of  Rule  9268(b). 

(c)  Review  of  Default  Decision 

Party  may,  for  good  cause  shown,  file 
a  motion  to  set  aside  a  default, 
dismissal,  and  the  imposition  of  costs. 
Upon  a  showing  of  good  cause,  either 
the  Review  Subcommittee  or  the 
National  Adjudicatory  Council  may 
enter  such  an  order. 

(d)  Final  Disciplinary  Action  of  the 
Association:  Effectiveness  of  Sanctions 

If  a  default  decision  is  not  appealed 
pursuant  to  Rule  931 1  or  called  for 
review  pursuant  to  Rule  9312  within  25 
days  after  the  date  the  Office  of  Hearing 


Officers  serves  it  on  the  Parties,  the 
default  decision  shall  become  the  final 
disciplinary  action  of  the  Association 
for  purposes  of  SEC  Rule  19d-l(c)(l). 
Unless  otherwise  provided  in  the  default 
decision,  the  sanctions  shall  become 
effective  30  days  after  the  default 
decision  becomes  the  final  disciplinary 
action  of  the  Association,  except  that  a 
bar  or  expulsion  shall  become  effective 
immediately  upon  the  default  decision 
becoming  the  final  disciplinary  action  of 
the  Association. 


9270.  Settlement  Procedure 

***** 

(e)  Uncontested  Offers  of  Settlement 

(1)  through  (2) 

No  change. 

(3)  If  the  offer  of  settlement  and  order 
of  acceptance  are  accepted  by  the 
National  Adjudicatory  Council,  the 
Review  Subcommittee,  or  the  General 
Counsel,  they  shall  become  final  and 
(the  National  Adjudicatory  Council,  the 
Review  Subcommittee  or)  the  General 
Counsel  shall  [communicate  the 
acceptance  to  the  Hearing  Officer  who 
shall  thereafter)  issue  the  order  and 
notify  the  Office  of  Hearing  Officers. 

(0  Contested  Offers  of  Settlement 

***** 

(3)  If  the  offer  of  settlement  and  order 
of  acceptance  are  accepted  by  the 
National  Adjudicatory  Council  or  the 
Review  Subcommittee,  the  General 
Counsel  [National  Adjudicatory  Council 
or  the  Review  Subcommittee  shall 
communicate  the  acceptance  to  the 
Hearing  Officer  who)  shall  [thereafter] 
issue  tlie  order  and  notify  the  Office  of 
Hearing  Officers. 
***** 

9312.  Review  Proceeding  by  National 
Adjudicatory  Council 

(a)  Call  for  Review 

(1)  Rule  9268  Decision 

No  change. 

(2)  Rule  9269  Decision 

A  default  decision  issued  pursuant  to 
Rule  9269  shall  be  subject  to  a  call  for 
review  by  the  General  Counsel,  on  his 
or  her  own  motion  within  25  (45)  days 
after  the  date  of  service  of  the  decision. 
If  called  for  review,  such  decision  shall 
be  reviewed  by  the  National 
Adjudicatory  Council. 


9346.  Evidence  in  National 
Adjudicatory  Council  Proceedings 

(a)  Scope  of  Review 

No  change. 

(b)  Leave  to  Introduce  Additional 
Evidence 

A  Party  may  apply  to  the 
Subcommittee  or,  if  applicable,  the 
Extended  Proceeding  Committee,  or  the 
National  Adjudicatory  Council  for  leave 
to  introduce  additional  evidence  by 
motion  filed  not  later  than  30  days  after 
the  Office  of  Hearing  Officers  transmits 
to  the  National  Adjudicatory  Council 
and  serves  upon  all  Parties  the  index  to 
the  record,  pursuant  to  Rule  9321 
[service  of  such  Party's  notice  of  appeal 
or  cross-appeal  or  not  later  than  35  days 
after  service  upon  the  Party  by  the 
National  Adjudicatory  Council  of  a 
notice  of  review].  The  motion  shall 
describe  each  item  of  proposed  new 
evidence,  demonstrate  that  there  was 
good  cause  for  failing  to  introduce  it 
below,  demonstrate  why  the  evidence  is 
material  to  the  proceeding,  and  be  filed 
and  served.  The  Party  may  attach  the 
documentary  evidence  as  an  exhibit  to 
the  motion.  By  motion  filed  in 
accordance  with  Rule  9146,  a  Party  may 
request  an  extension  of  the  period 
during  which  a  Party  may  file  a  motion 
for  leave  to  introduce  additional 
evidence.  A  Party  shall  demonstrate  that 
there  was  good  cause  for  failing  to  file 
the  motion  for  leave  to  introduce 
additional  evidence  during  the  period 
prescribed. 
*        *        *        *        * 

9360.  Effectiveness  of  Sanctions 

Unless  otherwise  provided  in  the 
decision  issued  under  Rule  9349  or  Rule 
9351,  a[A]  sanction  (other  than  a  bar  or 
an  expulsion)  specified  in  a  decision 
constituting  final  disciplinary  action  of 
the  Association  for  purposes  of  SEC 
Rule  19d-l(c)(l)  shall  become  effective 
[on  a  date  established  by  the  Chief 
Hearing  Officer,  which  shall  not  be 
earlier  than)  30  days  after  the  date  of 
service  of  the  decision  constituting  final 
disciplinary  action.  A  bar  or  an 
expulsion  shall  become  effective  upon 
service  of  the  decision  constituting  final 
disciplinary  action  of  the  Association 
for  purposes  of  SEC  Rule  19d-l(c)(l), 
unless  otherwise  specified  therein.  The 
Association  shall  take  reasonable  steps 
to  obtain  personal  service  of  a 
Respondent  when  the  sanction  is  a  bar 
or  an  expulsion. 


9500.  (SUSPENSION.  CANCELLATION, 
BAR.  DENIAL  OF  ACCESS.  AND 
EUGIBIUTY.]  OTHER 
[PROCEDURES)  PROCEEDINGS 

9510.  [Procedures  for)  Summary  and 
Non-Summary  Proceedings 
[Suspension.  Cancellation.  Bar, 
limitation,  or  Prohibition) 

9511.  Purpose  and  Computation  of 
Time 

(a)  Purpose 

1(1)  The  purpose  of  the  Rule  9510 
Series  is  to  set  forth  procedures  for 
certain  suspensions,  cancellations,  bars, 
and  limitations  and  prohibitions  on 
access  to  the  Association's  services 
authorized  by  the  Act  and  the  NASD  By- 
Laws.  Pursuant  to  Section  15A(h)(3)  of 
the  Act,  the  Association  may 
summarily:] 

((A)  suspend  a  member  or  associated 
person  who  has  been  and  is  expelled  or 
suspended  itom  any  self-regulatory 
organization  or  barred  or  suspended 
from  being  associated  with  a  member  of 
any  self-regulatory  organization;] 

(B)  suspend  a  member  who  is  in  such 
financial  or  operating  diniculty  that  the 
Association  determines  and  so  notifies 
the  Commission  that  the  member  cannot 
be  permitted  to  continue  to  do  business 
as  a  member  with  safety  to  investors, 
creditors,  other  members,  or  the 
Association;  or) 

[(C)  limit  or  prohibit  any  person  with 
respect  to  access  to  services  offered  by 
the  Association  if  subparagraph  (A)  or 
(B)  applies  to  such  person,  or  in  the  case 
of  a  person  who  is  not  a  member,  if  the 
Association  determines  that  such  person 
does  not  meet  the  qualification 
requirements  or  other  prerequisites  for 
such  access  and  such  person  cannot  be 
permitted  to  continue  to  have  such 
access  with  safety  to  investors, 
creditors,  members,  or  the  Association.) 

1(2)  The  Association  also  may  take  the 
following  actions,  after  notice  and 
opportunity  for  hearing:] 

[(A)  cancel  the  membership  of  a 
member  that  becomes  ineligible  for 
continuance  in  membership,  or  that 
continues  to  be  associated  with  an 
ineligible  person,  or  suspend  or  bar  a 
person  bom  continuing  to  be  associated 
with  a  member  because  such  person  is 
or  becomes  ineligible  for  association 
under  Article  m.  Section  3  of  the  NASD 
By-Laws;) 

[(B)  suspend  or  cancel  the 
membership  of  a  member  or  the 
registration  of  a  person  for  failure  to  pay 
fees,  dues,  assessments,  or  other 
charges;  failure  to  submit  a  required 
report  or  information  related  to  such 
payment;  or  failure  to  comply  with  an 
arbitration  award  or  a  settlement 


agreement  related  to  an  arbitration  or 
mediation  under  Article  VI,  Section  3  of 
the  NASD  By-Laws;] 

[(C)  cancel  the  membership  of  a 
member  for  failure  to  file  or  submit  on 
request  any  report,  document,  or  other 
information  required  to  be  filed  with  or 
requested  by  the  Association  under 
Article  VII,  Section  2  of  the  NASD  By- 
Laws;  and) 

((D)  limit  or  prohibit  any  member, 
associated  person,  or  other  person  with 
respect  to  access  to  services  offered  by 
the  Association  or  a  member  thereof  if 
the  Association  determines  that  such 
person  does  not  meet  the  qualification 
requirements  or  other  prerequisites  for 
such  access  or  such  person  caiuiot  be 
permitted  to  continue  to  have  such 
access  with  safety  to  investors, 
creditors,  members,  or  the  Association.] 

((3)  Other  procedures  for  suspending 
the  membership  of  a  member, 
suspending  the  registration  of  an 
associated  person,  or  suspending  a 
person  from  association  with  any 
member  are  foimd  in  the  Rule  8220 
Series  and  Rule  8320.  Procedures  for 
listing  qualification  matters  are  found  in 
the  Rule  9700  Series;  the  Rule  9510 
Series  does  not  apply  to  listing 
qualification  matters.) 

The  Rule  9510  Series  sets  forth 
procedures  for:  (1)  summary 
proceedings  authorized  by  Section 
15A(h)(3)  of  the  Act;  and  (2)  non- 
summary  proceedings  to  impose  (A)  a 
suspension  or  cancellation  for  failure  to 
comply  with  an  arbitration  award  or  a 
settlement  agreement  related  to  an 
arbitration  or  mediation  pursuant  to 
Article  VI.  Section  3  of  the  NASD  By- 
Laws;  IB)  a  suspension  or  cancellation 
of  a  member,  or  a  limitation  or 
prohibition  on  any  member,  associated 
person,  or  other  person  with  respect  to 
access  to  services  offered  by  the 
Association  or  a  member  thereof,  if  the 
Association  determines  that  such 
member  or  person  does  not  meet  the 
qualification  requirements  or  other 
prerequisites  for  such  access  or  such 
member  or  person  cannot  be  permitted 
to  continue  to  have  such  access  with 
safety  to  investors,  creditors,  members, 
or  the  Association;  or  (C)  an  advertising 
pre-use  filing  requirement. 

(b)  Computation  of  Time 

For  purposes  of  the  [9510]  Rule  9510 
Series,  time  shall  be  computed  as  set 
forth  in  Rule  9138,  except  that 
intermediate  Satiudays,  Simdays,  and 
holidays  shall  be  included  in  the 
computation. 


9512.  Initiation  of  Sunimary 
[Proceedings  for  Summary  Suspension. 
Limitation,  or  Prohibition)  Proceeding 

No  change. 

9513.  Initiation  of  Non-Summary 
Proceeding[s]  (for  Non-Summary 
Suspension,  Cancellation,  Bar. 
Limitation,  or  Prohibition] 

(a)  Notice 

Association  staff  (shall)  may  initiate  a 
proceeding  authorized  under  (Section  3 
of  Article  HI,  Section  3  of  Article  VI,  or 
Section  2  of  Article  VII  of  the  NASD  By- 
Laws,  or]  Rule  9511(a)(2)(p))  (A)  or  (B), 
by  issuing  a  written  notice  to  the 
member,  associated  p>erson,  or  other 
person.  The  notice  shall  specify  the 
grounds  for  and  effective  date  of  the 
cancellation,  suspension,  bar. 
limitation,  or  prohibition  and  shall  state 
that  the  member,  associated  person,  or 
other  person  may  file  a  written  request 
for  a  hearing  under  Rule  9514.  The 
notice  shall  be  served  by  facsimile  or 
overnight  commercial  courier. 

(b)  EfiiectiTe  Date 

(For  any  cancellation,  suspension,  or 
bar  under  Section  3  of  Article  in  of  the 
NASD  By-Laws,  the  effective  date  shall 
be  at  least  seven  days  after  service  of  the 
notice  on  the  member  (»-  associated 
pwrson.)  For  any  cancellation  or 
suspension  (under  Section  3  of  Article 
VI  or  Section  2  of  Article  VII  of  the 
NASD  By-Laws]  pursuant  to  Rule 
9511(a)(2)(A),  the  effective  date  shall  be 
at  least  15  days  after  service  of  the     — 
notice  on  the  member  or  associated 
person.  For  any  action  pursuant  to  Rule 
9511(a)(2)(B).  the  effective  date  shall  be 
at  least  seven  days  after  service  of  the 
notice  on  the  member  or  person,  except 
that  the  effective  date  for  a  notice  of  a 
limitation  or  prohibition  on  access  to 
services  offered  by  the  Association  or  a 
member  thereof  [pursuant  to  Rule 
9511(a)(2)(D),  the  effective  date  shall  be 
upon  receipt  of  the  notice]  with  respect 
to  services  to  which  the  member, 
associated  person,  or  other  p>erson  does 
not  have  access  [and  shall  be  at  least 
seven  days  after  service  of  the  notice 
with  respect  to  services  to  which  the 
member,  associated  person,  or  other 
person  already  has  access]  shall  be  upon 
receipt  of  the  notice. 

9514.  Heariag  aad  Decision 

(a)  Request 

(1)  Request  by  Member.  Associated 
Persoa,  or  Other  Person 

A  member,  associated  person,  or  other 
person  who  is  subject  to  a  notice  issued 
under  Rule  2210,  2220,  9512(a).  or 
9513(a]  may  file  a  written  request  for  a 


47070  Federal  Register / Vol.  63,  No.  171 /Thursday,  September  3,  1998 /Notices 


hearing  with  the  Association.  The 
request  shall  state  [either]  the  specific 
grounds  for  (reversing  the  summary 
suspension,  limitation,  or  prohibition  or 
for  opposing  the  cancellation, 
suspension,  bar,  limitation,  or 
prohibition]  setting  aside  the  notice. 
The  request  shall  be  Hied  pursuant  to 
Rules  9135,  9136,  and  9137  within 
seven  days  after  service  of  the  notice 
under  Rule  9512  or  9513,  or,  with 
respect  to  notice  of  a  pre-use  fiUng 
requirement  under  Rule  2210(c)(4)  and 
Rule  2220(c)(2),  within  30  days  of  such 
notice.  The  member,  associated  person, 
or  other  person  may  withdraw  its 
request  for  a  hearing  at  any  time  by 
filing  a  written  notice  with  the 
Association  pursuant  to  Rules  9135, 
9136,  and  9137. 

(2)  Failure  to  File  Request 

If  the  member,  associated  person,  or 
other  person  subject  to  the  notice  issued 
under  Rule  2210,  2220.  9512(a),  or 
9513(a)  does  not  file  a  written  request 
for  a  hearing  under  subparagraph  (1), 
the  notice  shall  constitute  f^al  action 
by  the  Association. 

(3)  Ex  Parte  Communications 

No  change. 

(b)  Designation  of  Party  for  the 
Association  and  Appointment  of 
Hearing  Panel 

If  a  member,  associated  person,  or 
other  person  subject  to  a  notice  under 
Rule  2210,  2220,  9512,  or  9513  files  a 
written  request  for  a  hearing,  an 
appropriate  department  or  office  of  the 
Association  shall  be  designated  as  a 
Party  in  the  proceeding,  and  a  Hearing 
Panel  shall  be  appointed. 

(1)  If  the  President  of  NASD 
Regulation  or  NASD  Regulation  staff 
issued  the  notice  initiating  the 
proceeding  under  Rule  2210.  2220. 
9512(a),  or  9513(a),  the  President  of 
NASD  Regulation  shall  designate  an 
appropriate  NASD  Regulation 
department  or  ofiice  as  a  Party.  For 
proceedings  initiated  under  Rule 
9513(a)  concerning  failure  to  comply 
with  an  arbitration  award  or  a 
settlement  agreement  related  to  an 
NASD  arbitration  or  mediation,  the 
Chief  Hearing  Ofiicer  shall  appoint  a 
Hearing  Panel  composed  of  a  Hearing 
Officer.  For  any  other  proceedings 
initiated  under  Rule  2210,  2220, 
9512(a),  or  9513(a)  by  the  President  of 
NASD  Regulation  or  NASD  Regulation 
staff,  Uie  NASD  Regulation  Board  shall 
appoint  a  Hearing  Panel  composed  of 
two  or  more  members;  one  member 
shall  be  a  Director  of  NASD  Regulation, 
and  the  remaining  member  or  members 
shall  be  current  or  former  Directors  of 


NASD  Regulation  or  Governors.  The 
President  of  NASD  Regulation  may  not 
serve  on  a  Hearing  Panel. 
(2)  No  change. 

(c)  Stays 

(1)  Summary  Proceeding  [Suspension, 
Limitation,  or  Prohibition] 

No  change. 

(2)  Non-Summary  (Cancellation, 
Suspension,  Bar,  Limitation,  or 
Prohibition]  Proceeding 

Unless  the  NASD  Board  orders 
otherwise,  a  request  for  a  hearing  shall 
stay  the  notice  issued  under  Rule  2210, 
2220,  or  9513,  except  that  a  request  for 
a  hearing  shall  not  stay  a  notice  of  a 
limitation  or  prohibition  on  services 
offered  by  the  Association  or  a  member 
thereof  with  respect  to  services  to  which 
a  member,  associated  person,  or  other 
person  does  not  have  access. 

(d)  Time  of  Hearing 

(1)  Summary  [Suspension]  Proceeding 

No  change. 

(2)  Non-Summary  [Suspension, 
Cancellation,  Bar,  Limitation  or 
Prohibition]  Proceeding 

If  a  member,  associated  person,  or 
other  person  who  is  subject  to  a  notice 
issued  under  Rule  2210.  2220.  or 
9513(a)  files  a  written  request  for  a 
hearing,  a  hearing  shall  be  held  within 
21  days  after  the  filing  of  the  request  for 
hearing.  The  Hearing  Panel  may,  during 
the  initial  21  day  period,  extend  the 
time  in  which  the  hearing  shall  be  held 
by  an  additional  21  days  on  its  own 
motion  or  at  the  request  of  a  Party.  Not 
less  than  five  days  before  the  hearing, 
the  Hearing  Panel  shall  provide  written 
notice  to  the  Parties  of  the  location, 
date,  and  time  of  the  hearing  by 
facsinule  or  overnight  commercial 
courier. 

(e)  Transmission  of  Documents 

(1)  Not  less  than  five  days  before  the 
hearing,  the  Association  shall  provide  to 
the  member,  associated  person,  or  other 
person  who  requested  the  hearing,  by 
facsimile  or  overnight  commercial 
courier,  all  dociunents  that  were 
considered  in  issuing  the  notice  imder 
Rule  2210.  2220,  9512,  or  9513,  unless 

a  document  meets  the  criteria  of  Rule 
9251(b)(1)(A),  (B),  or  (C).  A  document 
that  meets  such  criteria  shall  not 
constitute  part  of  the  record,  but  shall  be 
retained  by  the  Association  until  the 
date  upon  which  the  Association  serves 
a  final  decision  or,  if  applicable,  upon 
the  conclusion  of  any  review  by  the 
Commission  or  the  federal  courts. 

(2)  No  change. 


(f)  Hearing  Panel  Consideration 

(l)-(3)  No  change. 

(4)  Record 

The  record  shall  consist  of:  (1)  the 
notice  issued  under  rule  2210,  2220, 
9512.  or  9513;  (2)  all  documents 
transmitted  by  the  Association  under 
Rule  9514(e)(1);  (3)  the  request  for 
hearing;  (4)  any  other  submission  by  the 
Parties;  (5)  any  evidence  considered  at 
the  hearing;  and  (6)  the  transcript  of  the 
hearing  and  any  corrections  thereto. 

(5)  Custodian  of  the  Record 

If  the  President  of  NASD  Regulation 
or  NASD  Regulation  staff  initiated  the 
proceeding  under  Rule  2210,  2220, 
9512,  or  9513,  Uie  Office  of  tiie  General 
Coimsel  of  NASD  Regulation  shall  be 
the  custodian  of  the  record,  except  that 
the  Office  of  Hearing  Officers  shall  be 
the  custodian  of  record  for  proceedings 
initiated  under  Rule  9513(a)  concerning 
failure  to  comply  with  an  arbitration 
award  or  a  settlement  agreement  related 
to  an  NASD  arbitration  or  mediation.  If 
the  President  of  Nasdaq  or  Nasdaq  staff 
initiated  the  proceeding  under  Rule 
9512  or  9513,  the  Office  of  the  General 
Counsel  of  Nasdaq  shall  be  the 
custodian  of  the  record. 

(6)  Evidence  Not  Admitted 
No  change. 

(g)  Decision  of  the  Hearing  Panel 

(1)  Summary  [Suspension,  Limitatiim, 
or  Prohibition]  Proceeding 

No  change. 

(2)  N(m-Summary  (Suspension, 
Cancellation,  Bar,  Limitation,  or 
Prohibition]  Proceeding 

Based  on  its  review  of  the  record,  the 
Hearing  Panel  shall  decide  whether  a 
cancellation,  suspension,  bar. 
limitation,  [or]  prohibition,  orpre-use 
filing  requirement  shall  be  imposed  or 
continue  to  be  imposed.  The  Hearing 
Panel  shall  prepare  a  proposed  written 
decision  pursuant  to  subparagraph  (3). 

(3)  Contents  of  Decision 

The  decision  shall  include: 

(A)  a  statement  setting  forth  the 
specific  statute,  rule,  or  NASD  by-law 
that  authorized  the  proceeding; 

(B)  a  statement  describing  the 
investigative  or  other  origin  of  the 
proceeding; 

(C)  the  grounds  for  issuing  the  notice 
under  Rule  2210.  2220.  9512.  or  9513; 

(D)  a  statement  of  findings  of  fact  with 
respect  to  any  act  or  practice  that  was 
alleged  to  have  been  committed  or 
omitted  by  the  member,  associated 
person,  or  other  person; 
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(E)  a  statement  in  support  of  the 
disposition  of  the  principal  issues  raised 
in  the  j>roceedings;  and 

(F)  it  a  summary  suspension, 
limitation,  or  prohibition  continues  to 
be  imposed,  the  specific  grounds  for 
imposing  such  suspension,  limitation, 
or  prohibition,  and  the  terms  of  the 
suspension,  limitation,  or  prohibitionl,]; 
or,  if  a  non-summary  suspension, 
cancellation,  bar,  limitation,  [or] 
prohibition  or  pre-use  filing  requirement 
is  to  be  imposed  or  continue  to  be 
imposed,  [the]  its  effective  date,  time, 
and  terms  [of  the  suspension, 
cancellation,  bar.  limitation,  or 
prohibition]. 

(4)  Issuance  of  Decision  After 
Expiration  of  Call  fior  Review  Period 

No  change. 

9515.  Discretionary  Review  by  the 
NASD  Board 

No  change. 

9516.  Reinstatement 

A  member,  associated  person,  or  other 
person  who  has  been  suspended  or 
limited  by  a  final  action  of  the 
Association  (after  a  non-summary 
proceeding]  under  the  Rule  9510  Series 
may  file  a  written  request  for 
reinstatement  on  the  ground  of  full 
compliance  with  the  conditions  of  the 
suspension  or  limitation.  The  request 
shall  be  filed  with  the  department  or 
office  of  the  Association  that  acted  as  a 
Party  in  the  proceeding.  The  head  of  the 
department  or  office  shall  serve  its 
response  on  the  member  or  person  via 
facsimile  or  overnight  commercial 
courier  within  five  days  after  receipt  of 
the  request.  If  the  head  of  the 
department  or  office  denies  the  request, 
the  member  or  person  may  file  a  written 
request  for  relief  with  the  NASD  Board. 
The  NASD  Board -shall  respond  to  the 
request  in  writing  within  14  days  after 
receipt  of  the  request.  The  NASD  Board 
shall  serve  its  response  by  facsimile  or 
overnight  commercial  courier. 
•    .    •        •        •        • 

9520.  Eligibility  Preceedings 

9521.  Purpose 

No  change. 

9522.  Initiation  of  Eligibility 
Proceeding(s] 

(a)  [Notice  ofi)isqualification  or 
IneligibilUy]  /nttia/ion  by 
A»9ociatian 

(1)  Issuance  of  Notice  of 
DisqutUificcUion  or  Ineligibiiity 

If  Association  staff  has  reason  to 
believe  that  a  statutory  disqualification 
exists  or  that  a  member  or  person 


associated  with  a  member  otherwise 
fails  to  meet  the  eligibility  requirements 
of  the  Association,  Association  staff 
shall  issue  a  written  notice  to  the 
member  or  associated  person.  The 
notice  shall  specify  the  grounds  for  such 
disqualification  or  ineligibility. 

(2)  N(tfice  to  Member 

A  notice  issued  to  a  member  that  is 
subject  to  a  statutory  disqualification  or 
is  otherwise  ineligible  for  membership 
shall  state  that  the  member  may  apply 
for  relief  by  filing  a  written  application 
for  relief  pursuant  to  paragraph  (c)  with 
the  National  Adjudicatory  Council 
within  ten  days  after  service  of  the 
notice.  If  the  member  fails  to  file  the 
written  application  for  relief  within  the 
10-day  period,  the  membership  of  the 
member  shall  be  canceled,  unless  the 
Department  of  Member  Regulation 
grants  an  extension  for  good  cause 
shown. 

(3)  Notice  to  Associated  Person 

A  notice  issued  to  an  associated 
person  who  is  subject  to  a  statutory 
disqualification  or  is  otherwise 
ineligible  for  association  shall  state  that 
a  member  may  apply  for  relief  on  behalf 
of  itself  and  such  person  by  filing  a 
written  application  for  relief  pursuant  to 
paragraph  (c)  with  the  National 
Adjudicatory  Council  within  ten  days 
after  service  of  the  notice.  If  the  member 
fails  to  file  the  written  application  for 
relief  within  the  10-day  period,  the 
registration  of  the  associated  person 
shall  be  revoked,  unless  the  Department 
of  Member  Regulation  grants  an 
extension  for  good  cause  shown. 

(4)  Service 

No  tdiange. 

(b)  [Application  by]  Obligation  of 
Membo*  to  Initiate  Proceeding 

A  member  shall  file  a  written 
application  for  relief  from  the  eligibility 
requirements  of  the  Association 
pursuant  to  paragraph  (c)  with  the 
National  Adjudicatory  Council  if  the 
member  determines  prior  to  receiving  a 
notice  under  paragraph  (a)  that: 

(1)  (determines  that  it]  the  member  is 
subject  to  a  statutory  disqualification  or 
otherwise  is  no  longer  eligible  for 
membership; 

(2)  (determines  that]  a  person 
associated  with  [it]  such  member  is 
subject  to  a  statutory  disqualification  or 
otherwise  is  no  longer  eligible  for 
association  with  the  member;  or 

(3)  the  member  wishes  to  sponsor  the 
association  of  a  person  who  is  subject  to 
a  statutory  disqualification  or  otherwise 


is  ineligible  for  association  with  a 
member. 


9525.  Expedited  Review 

(a)  Direction  by  Executive  Committee 

Notwithstanding  Rules  9523  and 
9524.  the  NASD  Board  Executive 
Committee,  upon  request  of  the 
Statutory  Disqualification  Committee, 
may  direct  an  expedited  review  of  a 
recommended  written  decision  of  the 
Statutory  Disqualification  Committee  if 
the  NASD  Board  Executive  Committee 
determines  that  expedited  review  is 
necessary  for  the  protection  of  investors. 

(b)  Call  for  Review  Period 

If  a  recommended  decision  is  subject 
to  expedited  review,  a  Governor  may 
call  the  eligibility  proceeding  for  review 
within  seven  days  after  receipt  of  the 
recommended  written  decision. 

(c)  No  Call  for  Review 

If  no  Governor  calls  the  proceeding  for 
review  within  the  time  prescribed,  the 
decision  shall  become  final,  and  the 
Statutory  Disqualification  Committee 
shall  serve  the  decision  on  the  member, 
the  current  or  prospective  associated 
person,  and  Department  of  Member 
Regulation  pursuant  to  Rules  9132  and 
9134.  The  decision  shall  be  effective 
upon  service  and  shall  constitute  final 
action  of  the  Association. 

(d)  Call  for  Review 

If  a  Governor  calls  the  eligibility 
proceeding  for  review  within  the 
prescribed  time,  a  review  panel  shall 
meet  and  conduct  a  review  not  later 
than  14  days  after  the  call  for  review. 
The  review  panel  shall  be  composed  of 
the  NASD  Board  Executive  Committee, 
except  that  the  Governor  who  calls  the 
proceeding  for  review  shall  serve  on  the 
review  panel  in  lieu  of  a  member  of  the 
Executive  Committee  who  has  the  same 
classification  (Industry.  Non-Industry, 
or  Public)  as  such  Governor.  The  review 
panel  may  affirm,  modify,  or  reverse  the 
recommended  written  decision  of  the 
Statutory  Disqualification  Committee  or 
remand  the  eligibility  proceeding  with 
instructions.  The  review  panel  shall 
prepare,  issue,  and  serve  its  decision 
pursuant  to  Rule  9524(d)  and  (e). 

9526.  Application  to  Commission  for 
Review 

No  change. 
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9530.  Suapenaion  or  Ctmcellation 
for  Failure  to  Pay  Due*,  Feet  and 
Other  Charge* 

9531.  Notice 

(a)  Notice 

Association  staff  may  issue  a  written 
notice  suspending  or  canceling  the 
membership  of  a  member  or  the 
registration  of  a  person  who  has  failed 
to  pay  a  fee,  due,  assessment,  other 
charge,  or  submit  a  required  or 
information  related  to  such  payment. 

lb)  Service  of  Notice 

Association  staff  shall  serve  the  notice 
by  facsimile  or  overnight  commercial 
courier  and  shall  file  a  copy  of  the 
notice  with  the  Office  of  Hearing 
Officers. 

(c)  Effective  Date  of  Notice 

A  notice  issued  and  served  under  this 
Rule  shall  become  effective  15  days  after 
the  date  of  service  of  the  notice. 

9532.  Hearing 

(a)  Request  for  Hearing 

Withingfive  days  after  the  date  of 
service  of  a  notice  issued  under  Rule 
9531,  the  member  or  person  served  with 
such  notice  may  file  with  the  Office  of 
Hearing  Officers  a  written  request  for  a 
hearing.  The  request  shall  state  with 
specificity  why  the  member  or  persons 
believes  that  the  notice  should  be  set 
aside.  The  request  for  the  bearing  shall 
stay  the  effective  date  of  the  notice. 

(b)  Hearing  Procedures 

(1)  Appointment  of  Hearing  Officer 

If  a  hearing  is  requested,  the  Chief 
Hearing  Officer  shall  appoint  a  Hearing 
Officer  to  conduct  the  hearing  and 
decide  whether  the  member  or  the 
person 's  registration  should  be 
suspended  or  canceled. 

(2)  Parties 

The  Parties  shall  be  the  member  or 
person  to  whom  the  notice  was  issued 
and  the  NASD  Treasurer. 

(3)  Time  of  Hearing 

The  hearing  shall  be  held  within  45 
days  after  the  date  of  service  of  the 
notice  under  Rule  9531.  Not  later  than 
seven  days  before  the  hearing,  the 
Hearing  Officer  shall  serve  the  Parties 
with  written  notice  of  the  date  and  time 
of  the  hearing. 

(4)  Transmission  of  Documents 

Not  later  than  seven  days  before  the 
hearing,  the  NASD  Treasurer  shall  serve 
the  member  or  person  associated  with  a 
member  via  overnight  commercial 
courier  with  all  documents  that  were 


considered  in  connection  with  the 
decision  to  issue  a  notice  under  Rule 
9531  and  provide  copies  of  the  same  to 
the  Hearing  Officer. 

(5)  Counsel 

The  Parties  may  be  represented  by 
counsel  at  a  hearing  conducted  under 
this  Rule. 

(6)  Evidence 

Formal  rules  of  evidence  shall  not 
apply  to  a  hearing  under  this  Rule.  Not 
later  than  four  days  before  the  hearing, 
the  Parties  shall  exchange  copies  of 
proposed  hearing  exhibits  and  witness 
lists  and  provide  copies  of  the  same  to 
the  Hearing  Officer. 

(7)  Witnesses 

A  person  who  is  subject  to  the 
jurisdiction  of  the  Association  shall 
testify  under  oath  or  affirmation.  The 
oath  or  affirmation  shall  be 
administered  by  a  court  reporter  or  a 
notary  public. 

(8)  Additional  Information 

At  any  time  during  its  consideration, 
the  Hearing  Officer  may  direct  the 
Parties  to  submit  additional 
information.  Any  additional 
information  submitted  shall  be  provided 
promptly. io  all  Parties  at  least  one 
business  day  before  the  Hearing  Officer 
renders  his  or  her  decision. 

(9)  Transcript 

The  hearing  shall  be  recorded  and  a 
transcript  prepared  by  a  court  reporter. 
A  Party  may  purchase  a  copy  of  the 
transcript  from  the  court  reporter  at 
prescribed  rates.  A  witness  may 
purchase  a  copy  of  the  transcript  of  his 
or  her  own  testimony  from  the  court 
reporter  at  prescribed  rates.  Proposed 
corrections  to  the  transcript  may  be 
submitted  by  affidavit  to  the  Hearing 
Officer  within  a  reasonable  time 
determined  by  the  Hearing  Officer. 
Upon  notice  to  the  participants  in  the 
hearing,  the  Hearing  Officer  may  order 
corrections  to  the  transcript  as 
requested  or  sua  sponte. 

(10)  Record 

The  record  shall  consist  of  all 
documents  that  were  considered  in 
connection  with  the  decision  to  issue  a 
notice  under  Rule  9531,  the  notice 
issued  under  Rule  9531,  the  request  for 
hearing  filed  under  Rule  9532,  the 
transcript  of  the  hearing,  and  each 
document  or  other  item  of  evidence 
presented  to  or  considered  by  the 
Hearing  Officer.  The  Office  of  Hearing 
Officers  shall  be  the  custodian  of  the 
record. 


(11)  Failure  to  Appear  at  Hearing 

If  a  member  or  person  fails  to  appear 
at  a  hearing  for  which  he  has  notice,  the 
Hearing  Officer  may  dismiss  the  request 
for  a  hearing  as  abandoned,  and  the 
notice  issued  under  Rule  9531  shall 
become  final.  Upon  a  showing  of  good 
cause,  the  Hearing  Office  may  withdraw 
a  dismissal  entered  pursuant  to  this 
subparagraph. 

9533.  Decision 

The  Hearing  Officer  may  suspend  or 
cancel  the  membership  of  a  member  or 
the  registration  of  a  person  for  failure  to 
pay  a  due,  fee,  assessment,  other  charge, 
or  for  failure  to  submit  a  required  report 
or  information  related  to  such  payment. 
The  Hearing  Officer  shall  prepare  a 
proposed  written  decision,  and  if  the 
Hearing  Officer  determines  that  a 
suspension  or  cancellation  should  be 
imposed,  the  proposed  written  decision 
shall  state  the  grounds  for  the 
suspension  or  cancellation,  and  in  the 
case  of  a  suspension,  the  conditions  for 
terminating  the  suspension.  The  written 
decision  served  under  this  Rule  shall 
become  effective  upon  service  and  shall 
constitute  final  action  of  the 
Association. 

9534.  Notice  of  Membership 

The  Association  shall  provide  notice 
of  a  suspension  or  cancellation  under 
this  Rule  Series  and  the  grounds 
therefor  inthe  next  membership 
supplement.  < 

9535.  Termination  of  Suspension 

A  suspended  member  or  person  may 
file  a  written  request  for  termination  of 
the  suspension  on  the  ground  of  full 
compliance  with  the  notice  issued  under 
Rule  9531  or,  if  applicable,  the 
conditions  of  a  decision  under  Rule 
9533,  with  the  Office  of  Hearing 
Officers.  The  Office  of  Hearing  Officers 
shall  respond  to  the  request  in  writings 
within  five  days  after  receipt  of  the 
request.  The  Office  of  Hearing  Officers 
shall  send  the  written  response  via 
overnight  commercial  courier  or 
facsimile. 

9536.  Copies  of  Notices  and  Decisions  to 
Member 

A  copy  of  a  notice  or  decision  under 
the  Rule  9530  Series  that  is  served  on 
a  person  associated  with  a  member  shall 
be  served  on  such  member.  ' 

9537.  Other  Action  Not  Foreclosed 

Action  by  the  Association  under  the 
Rule  9530  Series  shcJl  not  foreclose 
action  by  the  Association  under  any 
other  Rule. 
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9600.  Procedures  for  Exempticms 

9610.  AppUcatiim 

(a)  Where  to  File 

A  Member  seeking  an  exemption  from 
Rule  1021, 1022, 1070,  2210,  2320. 
2340,  2520,  2710.  2720,  2810,  2850, 
2851,  2860,  interpretive  Material  2860- 
1, 3010,  3210.  3350.  8211,  8212,  8213, 
11870.  or  11900,  Interpretive  Material 
2110-1,  or  Mimicipal  Securities 
Rulemaking  Board  Rule  G-37  shall  file 
a  written  application  with  the 
appropriate  department  ch-  staff  of  the 
Associaticm  and  provide  a  copy  of  the 
application  to  the  Office  of  General 
Coimsel  of  NASD  Regulatirai. 

n.  Self4tegalatary  Organization's 
Statement  of  the  Pnipoee  ai,  and 
Statutory  Basis  fimr,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  propo^  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
stetements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
simunahes,  set  forth  in  SecticMis  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Repilatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  amendments  to  the 
Rules  of  the  Association  are  being  made 
to  permit  the  Department  of 
Enforcement  to  amend  complaints 
without  Hearing  Officer  approval,  prior 
to  the  filing  of  responsive  pleadings;  to 
clarify  and  consolidate  default 
provisions  and  shorten  the  call  period 
for  default  decisions  to  25  days:  to 
require  the  Office  of  the  General 
Counsel  to  issue  decisions  in  settled 
cases;  to  change  the  trigger  date  for 
which  the  timing  of  motions  to 
introduce  new  evidence  is  keyed;  to 
permit  Advertising  Department  staff  to 
impose  advertising  pre-use  filing 
requirements  on  members;  to 
consohdate  procedures  for  cancellation 
or  suspension  for  failure  to  provide 
requested  information;  to  simplify  and 
expedite  certain  non-simunary 
procedures  in  Rule  9500  series;  and  for 
other  purposes.  A  specified  discussion 
of  the  purpose  of  the  proposed 
amendments  follows. 

Rule  0120:  The  purpose  of  the 
proposed  change  is  to  amend  definition 


(m)  of  Rule  0120  to  reflect  that  the 
National  Adjudicatory  Council  ("NAC") 
has  replaced  the  National  Business 
Conduct  Committee  as  the  committee  of 
NASD  Regulation  that  acts  on  behalf  of 
the  NASD  Regulation  Board  of  Directors 
with  respect  to  disciplinary  and  related 
matters. 

The  NAC  replaced  the  National 
Business  Conduct  Committee  pursuant 
to  a  corporate  reorganization.  The 
revisions  to  the  corporate  structure  were 
approved  on  November  14, 1997." 
Related  changes  to  the  rules  describing 
the  NAC's  functions  in  disciplinary 
proceedings  and  related  matt««  were 
approved  on  December  19, 1997.' 

Rules  2210  and  2220:  Rales  2210(c){4) 
and  2220(c)  authorize  the  NASD  to 
require  members  to  file  advertisements, 
sales  literature,  and  education  material 
with  the  Association  before  using  it  in 
certain  instances.  The  Rules  ciurently 
{»t)vide  that  the  District  Business 
Conduct  Committees  may  impose  pre- 
use  filing  requirements  and  may 
conduct  a  hearing  if  a  member  opposes 
a  pre-use  filing  requirement.  These 
provisitms  are  inconsistent  with  the 
SEC's  Order  bistituting  Public 
Proceedings  Pursuant  to  Section 
19(h)(1)  of  the  Securities  Exchange  Act 
of  1934,  Making  Findings  and  Imposing 
Remedial  Sanctions  ("SEC  Order")." 
Therefore,  NASD  Regulation  has  not 
utiUzed  these  procediires  since  August 
1996.  Consistent  with  the  SEC  Order, 
the  proposed  rule  change  would  vest 
authority  to  impose  a  pre-use  filing 
requirement  solely  with  NASD 
Regulation  staff,  specifically  the 
Advertising/Investment  Companies 
Regulation  Department.  Any  hearing 
requested  regarding  such  requirement 
would  be  conducted  by  a  Hearing  Panel 
or  other  adjudicator,  as  set  forth  in  the 
non-summary  proceedings  of  the  Rule 
9510  Series,  rather  than  by  a  District 
Business  Conduct  Committee. 

Rule  2320  and  9610:  The  proposed 
amendments  to  Rule  2320  clarify  that  a 
request  .^or  exemptive  relief  under  Rule 
2320  is  subject  to  the  same  procedural 
rules,  the  Kale  9600  Series,  to  which  all 
other  requests  for  exemptive  relief  are 
subject.  A  conforming  change  is 
proposed  to  Rule  9610. 


•  Securities  Exchange  Act  Release  No.  39326 
(November  14, 1997),  62  FR  62385  (November  21, 
1997)  (File  No.  SR-NASI>-97-7l) 

'Securities  Exchange  Act  Release  No.  39470 
(December  19, 1997).  62  FR  67927  (Decen^)er  30, 
1997)  (File  No.  SR-NASD-97-ei). 

■Securities  Exchange  Act  Release  No.  37538 
(August  8, 1996),  SEC's  Order  Instituting  Public 
Proceedings  Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934.  Making  Findings 
and  Imposing  Remedial  Sanctions,  In  the  Matter  of 
National  Association  of  Securities  Dealers.  Inc. 
Administrativa  Proceeding  File  No.  3-9056. 


I?u7e  8210:  Rule  8210  would  be 
amended  to  clarify  that  Association  staff 
may  specify  the  location  at  which  a 
member,  associated  person,  or  other 
person  subject  to  the  Association's 
jurisdiction  must  testify  for  the  purpose 
of  an  investigation,  complaint, 
examination,  or  proceeding.  A  few 
members  and  persons  have  questioned 
the  Association's  authority  to  specify 
such  a  location;  the  proposed  rule 
change  clarifies  the  Association's 
authority  to  do  so. 

Rule  8220  Series:  Ciurently.  the  Rule 
8220  Series  and  the  Rule  9510  Series 
both  set  forth  procediues  for  suspending 
or  canceling  a  member  or  associated 
person  for  failure  to  provide  requested 
information  to  the  Association.  The 
proposed  rule  change  consolidates  the 
provisions  of  the  Rule  8220  Series  and 
the  Rule  9510  Series  into  the  Rule  8220 
Series. 

Currentiy,  the  Rule  8220  Series 
authorizes  the  NAC  to  initiate  a 
suspension  proceeding  for  failiue  to 
provide  requested  information,  and  the 
Rule  9510  Series  authorizes  Association 
staff  to  initiate  a  cancellation 
proceeding  for  feilure  to  provide 
requested  information.  Under  the 
proposed  rule  change,  the  Departm«it 
of  Enforcement  of  NASD  Regulation, 
acting  imder  Board-del^ated  authority, 
would  be  able  to  initiate  a  suspension 
or  cancellation  proceeding  if  a  member 
or  associated  person  failed  to  provide 
requested  information;  the  E)ep>artment 
of  Enforcement  also  would  act  as  a  Party 
in  the  subsequent  proceedings.  This 
authority  is  consistent  with  the 
Department's  authority  in  regular 
disciplinary  proceedings,  as  set  forth  in 
the  Rule  9200  Series.^ 

Several  hearing  procedures  would  be 
amended  imder  the  proposed  rule 
change.  First,  the  member  or  associated 
person  who  received  a  notice  initiating 
a  cancellation  or  suspension  would  file 
a  request  for  a  hearing  directly  with  the 
NASD  Regulation  Office  of  General 
Counsel,  rather  than  the  NAC.  The 
Office  of  General  Counsel  is  responsible 
for  arraneine  such  hearings. 

Second,  the  proposed  rule  change 
would  expand  the  pool  of  persons  who 
could  serve  on  the  subcommittee 
conducting  the  hearing  to  include 
current  and  former  members  of  the 
NAC,  the  NASD  Regulation  Board,  the 
NASD  Board.  At  lease  one 
subcommittee  member  would  have  to  be 
a  current  member  of  the  NAC 

Third,  the  proposed  rule  change 
would  expand  the  period  in  which  a 
hearing  must  be  held  from  20  to  30 


•  See  Article  YD.  Section  2  of  the  NASD  By-Laws 
and  the  Delegation  Plan. 
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days.  NASD  Regulations  has  determined 
that  20  days  is  not  a  sufficient  period 
both  to  find  panehsts  who  are  available 
and  coiordinate  the  schedules  of  all 
panelists,  Parties,  and  their  attorneys. 
Lengthening  this  time  period  does  not 
prejudice  the  member  or  person  because 
once  a  hearing  is  requested,  a 
suspension  or  cancellation  cannot  take 
eUecX  until  after  the  proceeding  is 
completed. 

Fourth,  Rule  8222(b)(3)  would  be 
amended  to  include  a  provision  of 
ciirrent  Rule  9514(e),  which  allows  the 
Association  to  withhold  certain 
documents  enumerated  in  Rule  9251 
that  are  privileged  or  constitute  attorney 
work  product  or  are  otherwise  related  to 
an  examination,  inspection,  or 
investigation.  Finally,  the  proposed  rule 
change  would  add  a  new  requirement 
that  if  the  subcommittee  conducting  the 
hearing  required  that  additional 
information  be  filed,  then  such 
information  would  have  to  be 
distributed  promptly  to  all  parties  and 
in  all  cases  not  less  than  one  business 
day  before  the  subcommittee  rendered 
its  decision. 

Proposed  Rule  8223(b)  revises  the  call 
for  review  process  by  placing  the 
authority  to  conduct  a  review  with  a 
review  panel,  rather  than  the  full  NASD 
Board.  The  abiUty  of  any  Governor  to 
call  the  proceeding  for  review  remains 
intact.  Under  the  proposed  rule  change, 
a  review  panel  would  conduct  the 
review,  rather  than  the  full  Board.  The 
review  panel  would  be  composed  of  the 
members  of  the  NASD  Board  Executive 
Ck>mmittee,  except  that  the  Governor 
who  called  the  proceeding  for  review 
would  serve  on  the  review  panel  in  lieu 
of  an  Executive  Committee  member  who 
has  the  same  classification  (Industry, 
Non-Industry,  or  Public)  as  that 
Governor.  The  procediu«s  for  selecting 
the  Executive  Committee  member  to  be 
excused  would  be  designed  in  such  a 
way  that  the  same  Governor  of  a 
particular  classification  is  not  excused 
from  every  review  panel.  NASD 
Regulation  proposes  this  change 
because  it  will  allow  the  suspension  or 
cancellation  proceeding  to  be  concluded 
more  quickly.  The  NASD  Board 
Executive  Committee  is  a  smaller  body 
designed  to  meet  on  an  as-needed  basis 
and  can  convene  more  easily  than  the 
Board.  The  review  panel  in  most  cases 
could  conveniently  arrange  its  review 
around  Executive  Committee  meetings 
because  most  of  the  participants  would 
be  the  same.  Under  the  current  rule,  a 
review  generally  would  be  deferred  to 


the  next  Board  meeting,  which  might  be 
as  much  as  two  months  later.*" 

The  review  panel  composition  also  is 
consistent  with  the  SEC  Order  in  that  a 
respondent  in  the  proceeding  will  still 
have  the  benefit  of  a  balanced  body 
conducting  the  review.  Under  the  NASD 
By-Laws,  as  revised  to  be  consistent 
with  the  SEC  Order,  the  NASD  Board 
Executive  Committee  must  reflect  the 
percentages  of  Non-Industry  and  Public 
Governors  on  the  Board.  Those 
percentages  would  be  maintained  on  the 
review  panel  by  having  the  Governor 
initiating  the  call  for  review  serve  as  a 
substitute  for  an  Executive  Committee 
member  of  the  same  classification. 

The  reinstatement  provisions  set  forth 
in  proposed  Rule  8225  are  amended  by 
providing  that  requests  to  terminate  a 
suspension  should  be  filed  with  the 
Department  of  Enforcement.  If  the 
Department  denies  the  request,  then  a 
further  request  for  rehef  may  be  filed 
with  the  review  panel  that  rendered  the 
decision  in  the  underlying  proceeding, 
as  long  as  the  request  for  reUef  is  filed 
within  30  days  after  service  of  the 
decision.  The  review  panel  would  be 
most  familiar  with  the  decision  and 
issues  during  this  period.  If  the  request 
for  relief  is  filed  more  than  30  days  after 
service  of  the  decision,  then  the  NAC 
would  act  on  the  request  for  relief.  This 
would  ensure  that  the  review  panel's 
responsibilities  conclude  shortly  after 
its  decision  is  rendered  and  do  not 
continue  for  an  indefinite  period. 

Reference  throughout  the  Rule  Series 
.  to  service  by  commercial  courier  are 
revised  to  require  service  by  overnight 
commercial  courier  to  ensure  that 
service  is  effected  quickly. 

Interpretive  Material  8310-2: 
Interpretive  Material  8310-2  provides 
for  the  release  of  disciplinary 
information  to  the  public.  The  proposed 
rule  change  would  amend  this 
Interpretation  to  permit  the  NASD  to 
release  information  about  suspensions 
and  cancellations  imposed  under  the 
Rule  8220  Series,  unless  the  NAC 
determines  otherwise.  For  example,  the 
NAC  may  determine  not  to  release  such 
information  if  a  member  subject  to  a 
suspension  quickly  cures  the  failure  to 
provide  information  and  the  suspension 
is  quickly  lifted. 

Huh  9212:  The  proposed  change  to 
Rule  9212  enables  the  Department  of 
Enforcement  to  amend  complaints, 
without  hearing  officer  approval,  prior 
to  the  fiUng  of  responsive  pleadings. 
Rule  9212  ciurently  requires  the 
Department  of  Enforcement  to  move  to 
amend  any  complaint,  and  a  Hearing 


<°The  NASD  Board  generally  meets  every  two 
months. 


Officer  to  grant  such  a  motion  before  the 
complaint  may  be  amended.  Generally 
such  motions  are  routinely  granted  if 
the  motion  is  filed  before  responsive 
pleadings  are  filed.  The  requirement  of 
making  such  motions  and  obtaining 
Hearing  Officer  approval  can  be 
eliminated  without  any  unfairness 
imposed  on  respondents.  This  change  is 
consistent  with  most  judicial  practice. 

Rules  921 5,  924 1 ,  9269  and  931 2:  The 
proposed  amendments  to  Rules  9215, 
9241, 9269  and  9312  are  designed  to 
clarify  and  consoUdate  the  NASD  Code 
of  Procedure  ("Code")  defiauh 
provisions,  and  to  shorten  the  call  for 
review  period  for  default  decisions  to  25 
days. 

The  current  rules  relating  to  default 
decision  are  set  forth  in  Rules  9215. 
9241. 9269  and  9312.  Rule  9269,  the  one 
rule  exclusively  devoted  to  defaults, 
concerns  only  defaults  as  a  result  of 
failing  to  appear  at  a  hearing.  Defaults 
also  and  indeed  more  frequently  occur 
as  a  result  of  failing  to  file  any  answer 
at  all.  The  proposed  amendments 
consolidate  many  of  the  default 
provision  in  Rule  9269.  Accordingly. 
Rule  9269  will  cover  defaults  resulting 
bom  failure  to  appear  at  a  hearing,  as 
well  as  failure  to  answer  complaints  or 
appear  at  pre-hearing  conferences  or  at 
hearings. 

These  amendments  also  make  non- 
substantive changes  that  clarify  the 
existing  rules.  The  changes  clarify  that 
the  default  decisions  issued  by  Hearing 
Officers  should  include  the  same 
contents  as  decision  issued  in  Utigated 
cases.  The  amendments  also  clarify  that 
either  the  Review  Subcommittee  or  the 
NAC  may  set  aside  a  default  judgment. 
Furthermore,  the  changes  clarify  that 
defaults  need  to  be  appealed  within  25 
days  after  the  service  of  the  decision, 
and  that  sanctions  are  effiective  30  days 
after  service  of  the  decision  (other  than 
bars  and  suspensions  which  are 
effective  immediately).  These  time 
periods  are  already  set  forth  in  Rules 
9360  and  9311(a),  respectively. 

In  addition,  the  proposed  changes  to 
Rule  9312  shorten  the  period  when  the 
General  Counsel  may  call  a  default 
decision  for  review.  The  rules  currently 
give  the  General  Counsel  45  days  to 
determine  whether  to  call  a  default 
decision  for  review,  which  is  the  same 
call  period  for  litigated  decisions. 
Twenty-five  days,  however,  is  the 
period  proposed  for  appealing  a  default 
decision.  The  additional  20  days  for  the 
call  decision  currently  allowed  in  the 
Code  is  appropriate  for  litigated    . 
decisions  where  the  NAC  or  the  Review 
Subcommittee  may  prefer  to  see  if  a  case 
will  be  appealed  before  making  its  call 
determination.  Appeals  of  default 


?-j .1 


•<._/Tr.^1      CO      Mn      1*71   /TViiii.ei4air     ConfamKar    Q      1  QQfl  /  Mittfnoa 


Federal  Register /Vol.  63,  No.  171 /Thursday,  September  3,  1998 /Notices 


47075 


decisions  are  infrequent,  and  the  call 
decisions  generally  are  made  within  the 
25  day  period.  Shortening  the  call 
period  for  default  decision  thus  is 
practicable,  and  will  have  the  benefit  of 
putting  into  effect  default  decisions 
(which  often  involve  bars  and 
expulsions)  sooner. 

Rule  9270:  The  purpose  of  amending 
Rule  9270  is  to  establish  that  the 
issuance  of  decisions,  in  settled  cases,  is 
to  be  done  by  the  General  Counsel.  Rule 
9270  currently  requires  that  decisions 
relating  to  accepted  offers  of  settlement 
be  issued  by  the  Office  of  Hearing 
Officers.  Returning  decisions  relating  to 
offers  of  settlement,  however,  to  the 
Hearing  Officers  offer  acceptance  by  the 
NAC,  the  Review  Subcommittee  or  the 
General  Counsel  serves  no  useful 
purpose  and  only  introduces  additional 
delay  and  the  possibiUty  of  error. 
Moreover,  issuance  by  the  Office  of 
Hearing  Officers  makes  it  appear  that 
Hearing  Officers  have  approved  the 
settlements  when  they  do  not  have  the 
authority  to  do  so. 

Rule  9346:  The  change  proposed  to 
Rule  9346(b)  would  impose  the 
requirement  that  motions  to  introduce 
new  evidence  in  appealed  or  called 
cases  be  made  witmn  30  days  of  service 
of  the  index  to  the  record  under  Rule 
9321.  Rule  9346(b)  currently  requires 
that  motions  to  introduce  new  evidence 
in  these  cases  be  made  within  30  days 
of  service  of  the  notice  of  appeal  (or 
within  35  days  of  service  of  notice  of  a 
call  for  review).  Because  motions  to 
introduce  new  evidence  generally  can 
best  be  made  after  the  parties  have 
received  copies  of  the  official  index  to 
the  record,  it  is  logical  to  key  the  timing 
of  such  motions  to  the  parties'  receipt  of 
the  index. 

Rule  9360:  Under  the  proposed  - 
amendments  to  Rule  9360,  sanctions 
generally  continue  to  become  effective 
30  days  alter  the  date  of  service  of  the 
decision  constituting  final  disciplinary 
action.  However,  the  date  would  no 
longer  be  established  by  the  Chief 
Hearing  Officer.  This  change  is 
proposed  because  of  Chief  Hearing 
Officer  plays  no  part  in  the  final  stages 
of  a  disciplinary  proceeding  appealed  or 
called  for  review.  Also,  the  proposed 
amendments  to  Rule  9360  incorporate 
references  to  Rules  9349  and  9351  into 
Rule  9360.  This  change  is  made  to 
clarify  the  appUcability  of  Rule  9360. 

Rule  9500  Series,  generally:  The 
purpose  of  the  proposed  rule  change  to 
the  Rule  9500  Series  is  to  simplify  and 
consolidate  certain  procedures,  llie 
Rule  9510  Series  would  be  amended  by 
deleting  certain  non-summary 
proceedings  and  consolidating  them 
with  other  rules  or  by  replacing  them 


with  simple  procedures  in  a  separate 
rule  series.  NASD  Regulation  believes 
that  such  changes  are  necessary  because 
most  of  the  non-summary  proceedings 
involve  subject  matters  that  do  not 
warrant  an  initial  adjudication  by 
Board-level  panelists  as  provided  in  the 
current  Rule  9510  Series;  an  initial 
adjudication  by  staff  or  NAC  is  more 
appropriate. 

Rule  9510  Series:  The  Rule  9510 
Series  would  be  simplified  by  deleting 
certain  non-summary  proceedings  and 
consolidating  them  with  other  rules  or 
by  replacing  the  current  procedures 
with  simpler  procediu«s  in  a  separate 
rule  series.  As  noted  above,  the 
provisions  of  the  Rule  9510  Series  and 
the  Rule  8220  Series,  which  both  relate 
to  iiailure  to  provide  requested 
information,  would  be  consolidated  into 
the  Rule  8220  Series.  Similarly,  the  non- 
simimary  proceedings  for  statutory 
disqualification  matters  would  be 
deleted  from  the  Rule  9510  Series,  and 
the  Rule  9520  Series,  which  governs 
regular  statutory  disqualification 
matters,  would  be  amended  by  adding 
new  procedures  for  expediting  the 
review  of  a  statutory  disqualification 
proceeding  when  necessary  to  protect 
investors.**  Finally,  non-summary 
proceedings  for  failure  to  pay  fees,  dues, 
assessments,  and  other  charges  would 
be  deleted  from  the  Rule  9510  Series, 
and  new  procedures  providing  for  a 
hearing  by  a  Hearing  Officer  would  be 
added  as  a  new  Rule  9530  Series. 

The  proposed  rule  change  would 
amend  Rule  9511,  which  sets  forth  the 
purpose  of  the  Rule  9510  Series,  to 
reflect  these  changes  and  to  remove 
redundant  provisions  that  appear  in 
Rules  9512  and  9513.  As  revised,  Rule 
9511  would  provide  that  the  Rule  Series 
governs:  (1)  siunmary  proceedings 
authorized  by  Section  15A(h)(3)  of  the 
Act;  and  (2)  non-summary  proceedings 
to  impose  (A)  a  suspension  or 
cancellation  for  failure  to  comply  with 
an  arbitration  award  or  a  settlement 


<<  Under  the  current  Rule  9510  Series,  non- 
sununary  proceedings  may  be  used  for:  canceling 
the  membership  of  a  member  that  becomes 
ineligible  for  continuance  in  membership,  or  that 
continue  to  be  associated  with  an  ineligible  penon. 
or  suspending  or  barring  a  person  from  continuing 
to  be  associated  with  a  member  because  such 
person  is  or  becomes  ineligible  for  association 
under  Article  m,  Section  3  of  the  NASD  By-Laws. 
NASD  Regulation  has  interpreted  the  Rule  9510 
Series  to  apply  to  both  statutory  disqualification 
matters  and  to  failures  to  meet  membership 
qualiflcation  requirements,  e.g..  bilure  to  have  two 
principals  or  obtain  a  waiver  of  such  requirement 
in  accordance  with  Rule  1021(e).  Under  the 
proposed  rule  change,  all  statutory  disqualification 
matters  would  be  governed  by  the  Rule  9520  Series. 
Ho%wever  the  Rule  9510  Series  will  still  be  available 
for  non-summary  proceedings  initiated  for  bilure  to 
meet  membership  qualification  requirements.  See, 
proposed  Rule  9Sll(a)(2)(B). 


agreement  related  to  an  arbitration  or 
mediation  pursuant  to  Article  VI, 
Section  3  of  the  NASD  By-Laws;  (B)  a 
suspension  or  cancellation  of  a  member, 
or  a  limitation  or  prohibition  on  any 
member,  associated  person,  or  other 
person  with  respect  to  access  to  services 
offered  by  the  Association  or  a  member 
thereof,  if  the  Association  determines 
that  such  person  does  not  meet  the 
qualification  requirements  or  other 
prerequisites  for  such  access  or  such 
person  cannot  be  permitted  to  continue 
to  have  such  access  with  safety  to 
investors,  creditors,  members,  or  the 
Association;  or  (C)  an  advertising  pre- 
use  fiUng  requirement  piusuant  to  Rules 
2210  and  2220.*2 

Rule  ^513  would  be  amended  to 
provide  the  Association  may,  rather 
than  shall,  initiate  non-summary 
proceedings;  this  amendment  reflects 
NASD  Regulation's  prosecutorial 
discretion.  Rule  9513  also  would  be 
amended  to  make  technical  corrections 
to  cross-references  to  Rule  9511. 

The  proposed  rule  change  revises  the 
hearing  and  decision  provisions  of  Rule 
9514.  First,  proposed  Rule  9514(a)(1) 
contains  a  non-substantive,  simplifying 
amendment  that  provides  that  a  member 
or  person  who  requests  a  hearing  must 
set  forth  the  specific  groimds  for  setting 
aside  the  notice,  rather  than  listing  in 
the  Rule  each  type  of  action  that  the 
member  would  seek  to  reverse  or 
oppose  at  the  hearing.  Second,  the  Rule 
would  be  amended  to  provide  that  a 
member  that  received  a  notice  of  an 
advertising  pre-use  filing  requirement 
under  Rule  2210  or  2220  would  have  30 
days  to  request  a  hearing.  Under  the 
current  Rule,  which  does  not  address 
pre-use  fiUng  requirements,  a  member 
or  person  has  seven  days  to  request  a 
hearing  in  a  non-simimary  proceeding. 
NASD  Regulation  proposes  to  provide 
additional  time  in  the  case  of 
advertising  pre-use  filing  requirements 
because  membere  may  need  additional 
time  to  consider  whether  to  comply 
with  or  contest  the  requirements.  Third, 
the  custodian  of  record  provision  under 
Rule  9514(f)(5)  authorizes  the  Office  of 
Hearing  Officers  to  act  as  ctistodian  for 
non-summary  proceedings  for  a  failure 
to  comply  with  an  arbitration  award  or 
settlement  agreement  related  to  an 
NASD  arbitration  or  mediation.  Under 


"In  a  summary  proceeding,  the  Association  may 
impose  a  suspension,  limitation,  or  prohibition 
prior  to  holding  a  hearing.  In  a  non-summary 
proceeding,  a  respondent  is  given  notice  and  an 
opportunity  for  a  hearing  prior  to  the  Association 
taking  any  action  against  a  respondent.  The 
proposed  rule  change  simpliRes  the  titles  of  varioiu 
rule  provisions  by  referring  to  a  "summary 
proceeding"  or  a  "non-summary  proceeding,"    • 
rather  listing  the  various  types  of  action  that  the 
Association  may  take  in  each  type  of  proceeding. 
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Rule  9514(b)(1),  Hearing  Officers  serve 
as  the  adjudicators  in  such  proceedings, 
and  as  such,  the  Office  of  Hearing 
Officers  is  a  more  appropriate  custodian 
that  the  NASD  Regulation  Office  of 
General  Counsel.  Finally,  cross- 
references  to  Rule  2210  and  2220  are 
added  to  Rule  9514. 

Rule  9516  would  be  amended  to 
provide  that  a  request  for  reinstatement 
could  be  made  after  either  a  siunmary  or 
a  non-summary  proceeding  under  the 
Rule  9510  Series.  Currently, 
reinstatement  is  available  only  after  a 
non-smnmary  proceeding. 

Rule  9520  Series:  The  Rule  9520 
Series,  which  concerns  statutory 
disqualifications,  is  amended  to  clarify 
certain  procedures  and  to  expedite 
statutory  disqualification  proceedings  if 
necessary  to  protect  investors.  Rule 
9522(a)  is  amended  to  clarify  that 
although  a  statutory  disqualification 
proceeding  may  be  initiated  by  the 
Association,  a  member  has  an 
independent  obligation  to  initiate  such 
a  proceeding  if  it  wishes  to  continue  to 
associate  with  a  statutorily  disqualified 
person.  The  Rule  is  further  amended  to 
provide  that  if  a  member  does  not 
respond  to  a  statutory  disqualification 
notice  issued  by  the  Association  by 
filing  a  request  for  relief  within  ten 
days,  the  member's  membership  may  be 
canceled  and  the  associated  person's 
registration  may  be  revoked,  unless  the 
NAC  grants  an  extension  of  time  to 
respond  for  good  cause  shown. 

NASD  Regulation  proposes  to 
amended  Rule  9525  to  provide  for  an 
expedited  review  of  statutory 
disqualification  proceedings  if  the 
Statutory  Disqualification  Committee 
requests  an  expedited  review  and  the 
NASD  Board  Executive  Committee 
determines  that  such  action  is  necessary 
for  the  protection  of  investors.  In  such 
a  case,  any  Governor  could  call  the 
proceeding  for  review.  If  such  a  call 
were  made,  a  review  panel  would 
conduct  the  review. 

As  in  proposed  Rule  8223(b)(2),  the 
review  panel  would  be  composed  of  the 
NASD  Board  Executive  Committee, 
except  that  the  Governor  who  called  the 
proceeding  for  review  would  serve  on 
the  review  panel  in  lieu  of  an  Executive 
Committee  member  who  has  the  same 
classification  (Industry,  Non-Industry, 
or  Public)  as  such  Governor.  The 
procediues  for  selecting  the  member  of 
the  Executive  Committee  member  who 
will  be  excused  will  be  designated  in 
such  a  way  that  the  same  Governor  of 
a  particular  classification  is  not  excused 
fi^m  every  review  panel.  NASD 
Regulation  proposes  this  change 
because  it  will  allow  the  eligibility 
proceeding  to  be  concluded  more 


quickly  for  the  protection  of  investors, 
rather  than  having  to  wait  to  conduct 
the  review  at  the  next  Board  meeting. 

Rule  9530  Series:  The  proposed  Rule 
9530  Series  sets  forth  procedures  for 
suspending  or  canceling  the 
membership  of  a  member  or  the 
registration  of  an  associated  person  who 
fails  to  pay  fees,  dues;  assessments,  or 
other  charges.  Procedures  for  such  a 
cancellation  or  suspension  are  currently 
set  forth  in  the  Rule  9510  Series.  Under 
the  proposed  rule  change,  the  NASD 
Treasurer  would  be  authorized  to 
initiate  such  proceedings  by  sending  a 
notice  to  the  member  or  associated 
person.  The  hearing  would  be 
conducted  by  a  Hearing  Officer,  who 
would  be  authorized  to  suspend  or 
cancel  the  membership  of  a  member  or 
the  registration  of  a  person.  The  hearing 
procedures  are  modeled  on  the 
proposed  Rule  8220  Series. 

Ine  proposed  rule  change  does  not 
include  a  call  for  review  because  the 
issues  to  be  resolved  in  this  type  of 
proceeding  are  narrow  and  largely 
administrative.  NASD  Regulation  has 
determined  that  it  would  be  more 
efficient  to  have  one  Hearing  Officer 
conduct  the  hearing  and  render  a  final 
decision.  Hearing  Officers  are  well- 
suited  to  resolve  the  issues  presented  in 
hearings  for  failure  to  pay  fees  due  to 
their  training  and  experience  in  the 
NASD's  disciplinary  proceedings  under 
the  Rule  9200  Series  and  in  non- 
summary  proceedings  for  failure  to  pay 
arbitration  awards  under  the  Rule  9510 
Series. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  115A(b)(6)  of 
the  Act,i3  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
NASD  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(7)  of  the  Act  >*  in  that  it  ftirthers 
the  statutory  mandate  that  the 
Association  establish  rules  providing 
that  "its  members  and  persons 
associated  with  its  members  shall  be 
appropriately  disciplined  for  violation 
of  any  provision  of  this  title,  the  rules 
or  regulations  thereunder,  the  rules  of 
the  Municipal  Securities  Rulemaking 
Board,  or  the  rules  of  the  Association. 
*  •  •  "  The  rule  change  is  also 
consistent  with  Section  15A(b)(8)  of  the 


Act  *'  in  that  it  furthers  the  statutory 
goals  of  providing  a  fair  procedure  for 
disciplining  members  and  persons 
associated  with  members. 

R  Self-Regulatory  Organization's 
Statement  on  Rurden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  its  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  findings  or 
(ii)  as  to  which  NASD  Regulations 
consents,  the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Ctmmients 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  vnitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rxile 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 


"15U.S.C.  78p-3(b)(6). 
"  15  U.S.C  78p-3(b)C7). 


"lSU.S.C7Bp-3(bH8). 
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number  SR-NASI>-98-57  and  should  be 
submitted  by  September  24, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.'* 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  98-23771  Filed  9-2-98;  8:45  am) 

BtLUNQ  CODE  Mlfr-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releasa  Na  34-40370;  nio  No.  SR-PNx- 
98-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  an  Additional  Participation 
in  Wheel  Trades  Where  the  Enhanced 
Specialist  Participation  Applies 

August  27, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  August 
11, 1998,  the  Philadelphia  Stock 
Exchange,  toe.  ("Phlx"  or  "Exchange"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
m  Items  1, 0,  and  HI  below,  which  Items 
have  been  prepared  by  the  Exchange.  ^ 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statonent  of  the  Terms  of  Substance  of 
the  Pn^Kieed  Rule  Change 

The  Phlx  proposes  to  amend  Options 
Floor  Procedure  Advice  F-24,  AUTO-X 
Contra-Party  Participation  (The  Wheel), 
to  allow  specialists  an  additional 
participation  in  Wheel  trades  where  the 
Enhanced  Specialist  Participation 
applies,  with  unanimous  consent  of  the 
Wheel  participants  in  that  option. 
Specifically,  the  Exchange  proposes  to 
add  the  proposed  enhanced  specialist 
participation  to  paragraph  (e),  stating 
with  the  unanimous  consent  of  Wheel 
participants,  the  specialist  shall  receive 
a  split  of  twice  the  contracts  where  the 
Enhanced  Specialist  Participation  of 


'•17  CFR  200.30-3(aMl2). 

'  15  U.S.C.  78s(b)(l). 

>17CFR240.19tH4. 

'On  luly  16. 1998.  the  Exchange  filed  a  similar 
proposed  rule  change  [File  No.  SR-Phlx-98-31). 
The  Commission  suggested  that  the  Exchange  make 
certain  changes,  and,  rather  than  amend  the  Tiling, 
the  Exchange  determined  to  withdraw  the  filing  and 
resubmit  it.  The  Exchange  withdrew  SR-Phlx-98- 
31  on  August  11.  1998. 


Rule  1014(g)(ii)  applies.  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
Proposed  new  language  is  in  italics. 

F-24    AUTO-X  Contra-Party 
Participation  (The  Wheel) 

(a)-(d)  No  change. 

(e)  wheel  Rotation/ A-ssigning 
Contracts— AUTO-X  participation  shall 
be  assigned  to  Wheel  Participants  on  a 
rotating  basis,  beginning  at  a  random 
place  on  the  rotational  Wheel  each  day 
from  those  participants  signed-on  in 
that  listed  option  at  the  time.  At  a 
minimum,  the  Wheel  shall  rotate  and 
assign  contracts  depending  upon  the 
size  of  the  AUTO-X  order,  as  follows: 

1-10  contracts Every  2  contracts. 

11-25  contracts Every  5  contracts. 

26  and  more  Every  10  contracts. 

The  Options  Committee,  or  its 
designees,  may  approve  a  Wheel 
rotadon  in  a  size  larger  than  the 
minimum  stated  above,  if  requested  by 
the  specialist  and  Wheel  participants. 
However,  the  Wheel  may  not  rotate  in 
a  size  larger  than  ten  contracts. 

Each  remaining  portion  shall  be 
successively  assigned  to  individual 
Wheel  Participants  on  that  same  basis. 
The  specialist  shall  receive  the  first 
execution  of  the  day;  thereafter,  if  four 
or  less  ROTs  are  participating  on  the 
Wheel,  the  specialist  shall  participate  in 
a  normal  rotation.  However,  if  an 
average  of  five  to  15  ROTs  have  signed- 
on  the  Wheel,  the  specialist  shall 
receive  every  fifth  execution;  if  an 
average  of  16  or  more  ROTs  have  signed 
on  the  Wheel,  the  specialist  shall 
receive  every  tenth  execution,  imless 
Wheel  participation  falls  below  ten 
participants  at  any  time,  then  the 
specialist  shall  automatically  participate 
in  a  normal  rotation. 

Exception  to  normal  rotation:  With 
the  unanimous  consent  of  Wheel 
participants  in  an  option,  the  specialist 
shall  receive  twice  the  contracts  where 
the  Enhanced  Specialist  Participation  of 
Rule  1014(g)(ii)  applies.  This  exception  . 
shall  apply  for  the  Enhanced  Specialist 
Participation  pilot  program  period. 

(f)  No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 


the  most  significant  aspect  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Rasisfor,  the  Imposed  Rule 
Change 

1.  Purpose 

The  Wheel  is  an  automated 
mechanism  for  assigning  trade 
participation  among  specialists  and 
Registered  Options  Traders  ("ROTs")  on 
a  rotating  basis,  as  contra-side 
participants  to  AUTO-X  orders.  AUTO- 
X  is  the  automatic  execution  feature  of 
the  Exchange's  Automated  Options 
Market  ("AUTOM")  system."  which 
provides  customers  with  automatic 
executions  of  eligible  option  orders  at 
displayed  markets.  The  Exchange's 
detailed  Wheel  provisions  appear  as 
Advice  F-24.'  The  purpose  of  the 
Wheel  is  to  increase  the  efficiency  of 
order  execution  through  AUTO-X  by 
including  participating  floor  traders  in 
the  automated  assignment  of  contra- 
parties  to  incoming  AUTO-X  orders. 
Thus,  the  Wheel  is  intended  to  make 
AUTO-X  more  efficient,  as  contra-side 
participation  is  assigned  automatically, 
and  no  longer  entered  manually. 

The  Enhanced  Specialist  Participation 
is  a  pilot  program  whereby  a  speciaUst 
may  select  50%  of  his/her  issues  for  an 
enhanced  split."  Pursuant  to  Phlx  Rule 
1014(g)(ii),  the  enhanced  spUt  applies 
where  an  equity  option  or  index  option 
^pedaUst  is  on  parity  '  with  one  or  more 
controlled  accounts  for  orders  involving 
more  than  five  contracts.  Specifically, 
when  such  specialist  is  on  parity  with 
one  controlled  account,  the  specialist 
receives  60%  of  the  contracts  and  the 
controlled  account  receives  the 
remaining  40%;  when  a  specialist  is  on 
parity  with  two  controlled  accounts,  the 
speciaUst  receives  40%  of  the  contracts 
and  each  controlled  account  receives 


*  AUTOM  is  an  electronic  order  routing  system 
for  option  orders.  See  Phlx  Rule  1080. 

'  See  Securities  Exchange  Act  Release  No.  35033 
(Nov.  30.  1994),  59  FR  63152  (Dec.  7. 1994)  (order 
approving  Advice  F-24). 

■  Initially,  the  program  was  approved  as  a  one- 
year  pilot  until  August  26,  1995.  See  Securities 
Exchange  Act  Release  No.  34606  (Aug.  26, 1994). 
59  FR  45741  (Sept.  2, 1994).  The  pilot  has 
subsequently  been  revised  and  extended  and  is 
currently  scheduled  to  expire  on  December  31. 
1998.  See  Securities  Exchange  Act  Release  Nos. 
35028  (Nov.  30,  1994),  59  FR  63151  (Dec.  7,  1994); 
35429  (Mar.  1.  1995),  60  FR  12802  (Mar.  8,  1995): 
36122  (Aug.  18,  1995),  60  FR  44530  (Aug.  28,  1995): 
37254  (Aug.  5,  1996).  61  FR  42080  (Aug.  13.  1996): 
and  38924  (Aug.  11,  1997),  62  FR  44160  (Aug.  19. 
1997);  and  39401  (Dec.  4. 1997).  62  FR  65300  (Dec 
11,1997). 

'Pursuant  to  Phlx  Rule  1014(g)(i).  a  controlled 
account  includes  any  account  controlled  by  or 
under  common  control  with  a  member  broker- 
dealer. 
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30%;  and  when  a  specialist  is  on  parity 
with  three  or  more  controlled  accounts, 
the  specialist  is  counted  as  two  crowd 
participants  for  purposes  of  allocating 
the  contracts.*  In  all  of  these  situations, 
if  a  customer  is  on  parity,  the  customer 
may  not  receive  a  lesser  allotment  than 
any  other  crowd  participant,  including 
the  specialist. 

The  Phlx  proposes  to  amend  Advice 
F-24,  AUTO-X  Contra-Party 
Participation  (the  Wheel),  to  allow 
specialists  an  additional  participation  in 
Wheel  trades  where  the  Enhanced 
Specialist  Participation  pilot  applies 
pursuant  to  Rule  1014.  The  proposed 
additional  participation  in  Wheel  trades 
would  be  in  effect  for  the  Enhanced 
Specialist  Participation  pilot  period.  For 
systems  reasons,  the  additional 
participation  would  be  in  the  form  of  a 
second  sign-on  for  the  Wheel,'  as 
opposed  to  the  60%/40%  two  crowd 
participant  split  discussed  above.  The 
second  sign-on  is  contingent  upon 
unanimous  consent  of  the  Wheel 
participants  in  that  option,  which  is 
intended  to  implement  the  proposal 
where  the  ROTs  on  the  Wheel  agree  that 
more  participation  for  the  specialist  and 
hence,  less  for  the  ROTs,  is  fair  and 
appropriate.  The  Exchange  has 
determined  that  Wheel  participants,  as 
opposed  to  the  whole  trading  crowd, 
should  consent  because  those  market 
makers  who  do  not  choose  to  sign-on  to 
the  Wheel  are  not  affected  by  the 
additional  Wheel  participation.  The 
purpose  of  the  proposal  is  to  extend  the 
enhanced  specialist  split  to  the  Wheel. 
In  adopting  the  enhanced  specialist 
split,  the  Exchange  identified  the  need 
to  attract  new  specialist  units  as  well  as 
to  retain  and  encourage  ciurent 
specialist  units  to  vigorously  trade 
existing  options  and  aggressively  seek 
and  apply  for  newly  allocated  options. 

2.  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,*"  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),"  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  of  trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 
The  Exchange  believes  that  the  proposal 
will  serve  to  aid  the  Exchange  in 


attracting  and  retaining  well-capitalized 
specialist  units  to  the  Exchange  without 
unreasonably  restraining  competition  or 
harming  investors. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not:  (i)  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  August  11. 
1998.  the  date  on  which  it  was  filed, 
and  the  Exchange  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date.*2  n  i^gg  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act "  and  Rule  19l>-4(e)(6) 
thereunder.**  In  approving  this  rule,  the 
Commission  notes  diat  it  has  considered 
the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vdth  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


■"Parity"  refers  to  time  parity  (i.e.,  orders  entered 
simultaneously).  See  Phlx  Rules  119. 1014(g)(i). 

■The  Wheel  has  no  built-in  limitation  as  to  the 
number  of  floor  traders  who  may  be  signed  on. 

•"15U.S.C.  78f[b). 

"15U.S.C.78flb)(5). 


''The  Exchange  provided  advance  written  notice 
of  its  intent  to  file  proposed  rule  change  SR-Phlx- 
98-31,  which  proposed  change  it  subsequently 
withdrew  and  replaced  with  this  proposied  rule 
change.  See  note  3,  supra.  The  Commission  accepts 
the  advance  notice  provided  for  SR-Phbt-98-31  as 
advance  notice  of  this  proposed  rule  change. 

"15U.S.C.  78s(b)(3)(A). 

"17  CFR  240.19b-4(e)(6). 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street.  NW. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-98-34 
and  should  be  submitted  by  September 
24, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  98-23759  Filed  9-2-98;  8:45  am] 
BIUINQ  CODE  WIO-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReteSM  Na  34-40374;  RIe  Na  Sft-Phlx- 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposad  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  inc., 
Relating  to  Options  Floor  Procedure 
Advice  F-24,  Auto-X  Contra  Party 
Participation  (the  Wheel) 

August  27, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
June  5, 1998,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n.  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  bom  interested 
persons. 

L  Self'Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  Options 
Floor  Procedure  Advice  F-24  ("Advice 
F-24"),  Auto-X  Contra  Party 
Participation  (the  Wheel),  paragraph  (d), 
to  state  that,  in  extraordinary 
cinnimstances.  two  Floor  Officials  may 
require  all  assigned  Registered  Options 
Traders  ("ROTs")  who  signed  onto  the 
Wheel  at  any  time  during  the  last  thirty 
business  days  to  participate  on  the 
Wheel.  Additionally,  the  Phlx  is 


"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C  788(b)(1). 
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proposing  an  amendment  to  Advice  F- 
24.  paragraph  (c)(iii),  to  expressly 
require  ROTs  to  sign  off  the  Wheel 
when  leaving  the  Wheel  assignment 
area  for  more  than  a  brief  interval.^ 
Because  paragraph  (c)(iii]  is  subject  to  a 
fine  schedule,  the  Exchange  also 
proposes  to  amend  its  minor  rule 
violation  enforcement  and  reporting 
plan.'  The  text  of  the  proposed  rule 
change  is  set  forth  below.  Proposed  new 
language  is  in  italic;  proposed  deletions 
are  in  brackets. 

F-24    AUTO-X  Contra-Party 
Participation  (the  Wheel) 

(a)-(b)  No  change. 

(c)  Participation  Requirements  and 
Sign-on/off— Specialists  on  the  Options 
Floor  are  required  to  participate  on  the 
Wheel  in  assigned  issues  in  accordance 
with  paragraph  (e)  of  this  Advice, 

(i)-{ii)  No  change. 

(iii)  If  an  ROT  who  is  signed  on  the 
Wheel  [is  away  fium]  leaves  the  Wheel 
assignment  area  for  more  than  a  brief 
interval,  the  ROT  is  responsible  to  sign 
off  the  Wheel.  If  an  ROT  fails  to  do  so. 
a  Floor  Official  shall:  (A)  remove  the 
ROT  bom  any  Wheel  participation  for 
the  remainder  of  the  trading  day;  and 
(B)  issue  a  fine  piusuant  to  the  fine 
schedule  below.  If  such  ROT  is  assigned 
a  Wheel  trade  while  away  from  the 
Wheel  assignment  area  for  more  than  a 
brief  interval,  that  ROT  is  responsible 
for  all  trades  assigned  to  his/her  ROT 
account  unit  the  sign-off  is  processed. 

FINE  SCHEDULE  (Implemented  on  a 
one  year  running  calendar  basis) 

F-24(c)(iii) 


1st  Occurrence  ... 
2nd  Occunence 
3rd  Occurrence  .. 
4th  and  There- 
after. 


Warning. 

$100.00. 

S250.00. 

Sanction  is  discretionary 

with  Business  conduct 

Committee. 


(d)-(e)  No  change. 


'The  Phb(  defines  "brief  to  mean  5  minutes  or 
less,  or  in  matters  of  a  dispute,  the  amount  of  time 
it  takes  to  call  in  a  Floor  Official  and  inform  him/ 
her  of  the  issue  at  hand.  See  Securities  Exchange 
Act  Release  No.  38881  duly  28.  1997),  62  FR  41986 
(Aug.  4, 1997)  (order  approving  changes  to  Advice 
F-24). 

>The  Phlx's  minor  rule  violation  enforcement 
and  reporting  plan  ("minor  rule  plan"),  codiHed  in 
Phlx  Rule  970,  contains  floor  procedure  advice  with 
accompanying  fine  schedules.  Rule  19d-l(c)(2) 
under  the  Act  authorizes  national  securities 
exchanges  to  adopt  minor  rule  violation  plans  for 
summary  discipline  and  abbreviated  reporting.  Rule 
19d-l(c)(l)  under  the  Act  requires  prompt  filing 
with  the  Commission  on  final  disciplinary  action. 
However,  minor  rule  violations  not  exceeding 
S2,S00  are  deemed  not  final,  thereby  permitting 
periodic,  as  opposed  to  immediate,  reporting. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoflc  of,  and 
Statutory  Basis  for,  the  Pnqposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B,  and  C  below  of 
the  most  significant  aspects  of  such 
statements.  . 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Wheel  is  an  automated 
mechanism  for  assigning  floor  traders 
[i.e..  specialists  and  ROTs).  on  a  rotating 
basis,  as  contra-side  participants  for 
AUTO-X  orders.  AUTO-X  is  the 
automatic  execution  fieature  of  the 
Exchange's  Automated  Options  Market 
("AUTOM")  system.^  which  provides     - 
customers  with  automatic  executions  of 
eligible  option  orders  at  displayed 
mariiets. 

The  Exchange's  Wheel  provisions 
were  approved  by  the  Commission  in 
1994  as  Advice  F-24.'  The  purpose  of 
the  Wheel  is  to  increase  the  efficiency 
and  liquidity  of  order  execution  through 
AUTO-X  by  including  certain  floor 
traders  in  the  .automated  assignment  of 
contra-parties  to  incoming  AUTO-X 
orders."  Thus,  the  Wheel  is  intended  to 
make  AUTO-X  more  efficient,  as  contra- 
side  participation  is  assigned 
automatically,  and  no  longer  entered 
manually.  The  Wheel  is  also  intended  to 
include  ROTs,  as  opposed  to  solely 
specialists,  as  a  contra-side  to  AUTO-X 
orders.  Although  specialists  are  required 
to  participate  on  the  Wheel,  currently, 
ROT  participation  is  volimtary,  absent 
extraordinary  circumstances. 

The  Phlx  is  hereby  proposing  that  an 
extraordinary  cirounstances,  to  promote 
liquidity,  two  Floor  Officials  may 
require  all  ROTs  who  signed  onto  the 
Wheel  at  any  time  during  the  last  thirty 
business  days  to  participate  on  the 
Wheel.  Th's  proposed  amendment  to 


*  AUTOM  is  an  electronic  order  routing  system 
for  option  orders.  See  Phbc  Rule  1080. 

<  Securities  Exchange  Act  Release  No.  35033 
(Nov.  30. 1994).  59  FR  63152  (Dec.  7. 1994)  (order 
approving  Advice  F-24). 

*  The  Exchange  has  clarified  the  operation  of  the 
wheel.  Telephone  conversation  between  Linda  S. 
Christie,  Counsel,  PhU,  and  Lisa  Henderson, 
Attorney.  Division  of  Market  Regulation,  SEC  (July 
28, 1998). 


Advice  F-24(d)  removes  the  broader 
ability  to  require  all  ROTs  to  sign  on  its 
extraordinary  circumstances  by  limiting 
the  provision  of  ROTs  who  have 
previously  signed  on.  Thus,  R(3Ts  who 
had  not  signed  on  to  the  Wheel  in  the 
past  thirty  days  would  not  be  subject  to 
this  provision.  The  purpose  of  this 
change  is  to  establish  a  more  equitable 
sign-on  requirement,  affecting  only 
those  ROTs  who  have  previously 
participated  on  the  Wheel. 

Additionally,  the  Phlx  is  proposing  an 
amendment  to  Advice  F-24{c)(iii)  to 
expressly  require  ROTs  to  sign  off  the 
Wheel  when  leaving  the  Wheel 
assignment  area  for  more  than  a  brief 
interval.'  The  purpose  of  this  aspect  of 
the  amendment  is  to  clarify  the 
obUgations  of  an  ROT  to  sign  off  the 
Wheel  by  incorporating  affirmative 
language  into  Advice  F-24(c)(iii).The 
proposal  is  designed  to  ensure  that 
ROTs  are  aware  of  and  meet  the 
responsibiUties  pertaining  to  the  sign-off 
requirements  on  the  Wheel 

2.  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,"  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),"  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices, 
facilitate  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,:as  well  as 
protect  investors  and  the  public 
interests,  by  promoting  liquidity  and 
equity  in  the  marketplace  and  clarifying 
ROTs'  responsibilities  with  respect  to 
sign-off  requirements  and  ensuring  they 
meet  their  responsibilities. 

B.  Self-Regulatory  Organizations's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 


'  The  Exchange  has  clarified  that  ROTs  who 
signed  off  to  leave  the  wheel  assignment  area  may 
return  and  sign  back  on  to  the  Wheel  the  same  day. 
Telephone  conversation  between  Linda  S.  Christie, 
Counsel,  Phbc,  and  Lisa  Henderson,  Attorney, 
Division  of  Market  Regulation.  SEC  (July  23, 1998). 

•15U.S.C.  78f(b). 

•15U.S.C78f(b)(5). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  soHcited  nor 
received. 

ni .  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submis»ons 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  hied  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  such 
tiling  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-PhIx-98-18 
and  should  be  submitted  by  September 
24. 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."" 
Jonathan  G.  Katz, 
Secretary. 

[PR  Doc.  98-23770  Filed  9-2-98;  8:45  am] 
MLUNQ  COOC  Mie-OI-M 


"»17  CFR  200.30-3(a)(12). 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities;  Submissions  for  OMB 
Review 

This  notice  lists  information 
collection  packages  that  have  been  sent 
to  the  Office  of  Management  and  Budget 
(OMB)  for  clearance,  in  compliance 
with  PL.  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995. 

1.  Disability  Determination  and 
Transmittal— 0960-0437.  The 
information  collected  on  form  SSA-831 
is  used  by  the  Social  Security 
Administration  (SSA)  to  document  the 
State  Disability  Determination  Services 
(SDDS)  decision  about  whether  an 
individual  who  applies  for  disability 
benefits  is  eligible  for  those  benefits 
based  on  his  or  her  alleged  disability. 
SSA  also  uses  this  form  for  program 
management  and  evaluation.  The 
respondents  are  SDDS  employees  who 
make  disability  determinations  for  SSA. 

Number  of  Respondents:  3,578,210. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  15 
-minutes. 

Estimated  Annual  Burden:  894,553. 

2.  Cessation  or  Continuance  of 
Disability  or  Blindness  Determination 
and  Transmittal— Title  XVI— 0960- 
0443.  The  information  collected  on  form 
SSA-832  is  used  by  the  SDDS  to 
document  for  SSA  whether  an 
individual's  disability  benefits  should 
be  terminated  or  continued  based  on  the 
recipient's  impairment.  SSA  also  uses 
this  form  for  program  management  and 
evaluation.  The  respondents  are  SDDS 
employees  adjudicating  Title  XVI 
disability  claims. 

Number  of  Respondents:  656,567. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  30 
minutes. 
Estimated  Annual  Burden:  328,284. 

3.  Cessation  or  Continuance  of 
Disability  or  BUndness  Determination 
and  Transmittal— Title  11—0960-0442. 
The  information  collected  on  form  SSA- 
833  is  used  by  the  SDDS  to  prepare  for 
SSA  determinations  of  whether 
individuals  receiving  Title  II  disability 
or  blindness  benefits  continue  to  be 
unable  to  engage  in  substantial  gainful 
work  due  to  their  impairments  and  are 
still  eligible  for  benefit  payments.  SSA 
also  uses  this  form  for  program 
management  and  evaluation.  The 
respondents  are  SDDS  employees. 

Number  of  Respondents:  627,973. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  30 
minutes. 
Estimated  Annual  Burden:  313.987. 


Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Onicer  at  the  following  addresses: 
(OMB)  Office  of  Management  and 
Budget,  OIRA,  Attn:  Laura  Oliven,  New 
Executive  Office  Building.  Room  10230. 
725  17th  St.,  NW,  Washington,  D.C. 
20503  and  (SSA)  Social  Security 
Administration,  DCFAM,  Attn: 
Frederick  W.  Brickenkamp  l-A-21 
Operations  Bldg.  6401  Security  Blvd. 
Baltimore,  MD  21235. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145  or  write  to  him  at  the  address 
listed  above. 

Dated:  Ausgust  27. 1998. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FR  Doc.  98-23679  Filed  9-2-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttte  Secretary 

Report,  Forms  and  Recordkeeping 
Requirements;  Agertcy  Information 
Collection  Activity  Under  OMB  Review 

AOENCY:  OfBce  of  the  Secretary,  DOT. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  3501,  et  seq.)  this  notice 
announces  that  the  Department  of 
Transportation  has  submitted  an 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-113.  44  U.S.C.  Chapter  35). 
The  ICR  abstracted  below  describes  the 
nature  of  the  information  collection  and 
its  burden. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  October  5, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Ms.  Judith  Street, 
Federal  Aviation  Administration, 
Corporate  Information  Division.  ABC- 
100,  800  Independence  Ave..  SW..  (202) 
267-9895,  Washington,  DC  20591. 
SUPPl£MENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Eastern  Region  Airports 
Division. 
OMB  Control  Number:  2120-New. 


Affected  Public:  State,  local 
govenunents. 

Form(s):  N/A. 

Abstract:  The  Federal  Aviation 
Administration  (FAA)  has  initiated 
customer  siuveys  throughout  the  agency 
in  accordance  with  Executive  Order  No. 
12862.  The  siirvey  is  needed  to  identify 
overall  customer  satisfaction  with  the 
conduct  of  business  by  the  FAA  Eastern 
Region  Airports  Division.  The 
information  will  be  used  by 
management  in  the  Eastern  Region 
Airports  Division  to  assess  what  is 
important  to  the  customer,  how  well 
FAA  is  doing  business  and  identify 
areas  whore  changes  in  procedures  may 
be  desirable. 

Estimated  Annual  Burden  Hours:  220 
hours.  ~-^,_ 

Send  comments  to  the  Office  of 
Information  and  Regulatory  Af&irs. 
Office  of  Management  and  Budget,  725- 
17th  Street,  NW.  Washington.  DC  20503. 
Attenticm  FAA  Desk  Officw. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection: 
ways  to  enhance  the  quaUty.  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC,  on  August  26, 
1998. 

Phillip  A.  Leacli, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

[FR  Doc.  98-23772  Filed  9-2-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending  August 
21. 1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 
Docket  Number:  OST-98-4337 
Date  Filed:  August  18, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 


Subject: 
COMP  Cargo  Mail  Vote  951 
Cargo  Currency  Conversion  Reso  033k 

(Euro) 
Intended  effective  date:  September  1, 
1998. 
Docket  Number:  OST-98-4338 
Date  Filed:  August  18, 1998 
Parties:  Members  of  the  International 

Air  Transport  Assodaticm 
Subject: 
PSC/Reso/092  dated  August  4, 1998 
Expedited  Rescduticm  724 
PSC/Minutes/003  dated  August  4, 

1998 
Intended  effective  date:  October  17, 
1998. 
Docket  Number:  OST-98-4339 
Date  Filed:  Aiigust  18, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC  Corap  0324  dated  August  18, 

1998 
Composite  Expedited  Resolutions 
Intended  effs^ve  date:  October  1, 

1998 
1^1— OOlo.  1^2— 002h,  r-3— 003.  i^ 
4— OKA.  r-5— 014a.  r-6— 017h.  r- 
7— 017hh.  i^-«— 024d.  r-9— 024j.  r- 
10—092.  r-ll— 152d.  r-12— 311w 
Docket  Number:  OST-98-4347 
Date  Filed:  August  20, 1998 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
COMP  Telex  024f— Zimbabwe 
Local  Currency  Fare  Changes 
Intended  effiective  date:  October  1, 
1998. 
DarithyW.WalkH-. 
Federal  Register  Liaison. 
(FR  Doc  98-23774  Filed  9-2-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notfce  of  Applications  for  Certificates 
of  Put>lic  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  RIed 
Under  Subpart  0  During  the  Weei( 
Ending  August  21, 1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  appUcation.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 


adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-98-4348. 

Date  Filed:  August  20, 1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September  17, 1998. 

Description:  Application  of  Atlas  Air. 
Inc.  pursuant  to  49  U.S.C.  Section  41102 
and  Subpart  Q,  requests  issuance  of  a 
certificate  of  public  convenience  and 
necessity  authorizing  scheduled  foreign 
air  transp<Rtation  of  {xoperty  and  mail 
between  any  point  in  the  United  States, 
on  the  one  hajid,  and  any  point  in  the 
countries  Usted  in  Exhibit  1  to  this 
appUcation,  on  the  other.  Atlas  requests 
authority  to  integrate  this  certificate 
authority  and  to  commingle  traffic  on 
services  conducted  pursuant  to  such 
authcmty,  consistoit  Mrith  applicable 
agreements  between  tlM  U.S.  and 
fcneign  countries. 

Docket  Number:  OST-98-4351. 

Date  Filed:  August  21, 1998. ' 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify  • 
Scope:  Septnnber  18, 1998. 

Description:  AppUcation  of  Alas  del 
Padfico.  S.A.C.  pursuant  to  49  U.S.C. 
Secticm  41305  and  Subpart  Q,  appUes 
for  a  foreign  air  carrier  permit  to  engage 
in  scheduled  foreign  air  transportation 
of  prop«rty  and  mail  between  Lima, 
Peru  and  Miami,  Florida  nonstop  and 
via  intermediate  points,  and  in  on  and 
off  route  charters  services  as  may  be 
authorized  pursuant  to  Part  212  of  the 
Department's  Regulations. 
Doradiy  W.  Walkar, 
Federal  Register  Liaison. 
(FR  Doc.  98-23773  Filed  9-2-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement  Parfc 
County,  Wyoming 

AOBICY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTXM:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
enviroiunental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Park  County,  Wyoming. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Cushing,  Environmental 
Planning  Engineer,  Federal  Highway 
Administration,  555  Zang  Street. 
Lakewood,  Colorado,  80228,  telephone 
303-716-2138. 
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SUPPLEMENTARY  INPORMATtON:  The 
FHWA,  in  cooperation  with  Shoshone 
National  Forest,  the  National  Park 
Service,  and  the  Wyoming  Department 
of  Transportation,  will  prepare  an 
environmental  impact  statement  (EIS) 
for  a  proposed  improvement  of  U.S. 
Highway  212,  Beartooth  Highway.  U.S. 
Highway  212  begins  at  the  northeast 
comer  to  Yellowstone  National  Park, 
Park  County,  Montana,  and  proceeds 
northeasterly  for  68.7  miles  to  the  town 
of  Red  Lodge,  Montana,  in  Carbon 
County.  The  section  proposed  for 
improvement  begins  7.1  miles  east  of 
the  junction  of  WY  296  (Chief  Joseph 
Highway)  and  proceeds  in  a 
northeasterly  direction  for  18.6  miles 
ending  at  the  Wyoming/Montana  state 
line. 

Alternatives  under  consideration 
include  (1)  the  "no  build,"  (2) 
reconstruction  of  the  roadway  to 
applicable  standards,  and  (3)  other 
alternatives  that  will  be  developed 
during  the  scoping  process. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal. 
Interagency  scoping  meetings  and 
pubUc  scoping  meetings  will  be  held  in 
the  project  area.  Public  hearings  will 
also  be  held.  Information  on  the  time 
and  place  of  public  scoping  meetings 
and  public  hearings  will  be  provided  in 
the  local  news  media.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  at  the  time  of  the 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above.  (Catalog  of  Federal  Domestic 
Assistance  Program  Nimiber,  Highway 
Research  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarcUng 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program.) 

Issued  on:  August  19, 1998. 
Larry  C.  Smith, 

Division  Engineer,  FHWA,  Denver,  CO. 
(FR  Doc.  98-23805  Filed  9-2-98;  8:45  am] 

BILLMQ  COOe  W10-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Surfac*  Transportation  Board 
[STB  Finano*  Dockat  Na  33643] 

Union  Pacific  Railroad  Company— 
Trackage  Rights  Exemption— 
Wisconsin  Central,  Ltd. 

Wisconsin  Central.  Ltd.  (WC)  has 
agreed  to  grant  overiiead  trackage  rights 
to  Union  Pacific  Raihoad  Company  (UP) 
between  milepost  308.5  near  Owen,  WI. 
extending  to  milepost  352.2  at 
Chippewa  Falls,  WI,  extending  to 
milepost  432.1  Withrow,  MN.  a  distance 
of  123.6  miles. 

The  transaction  was  scheduled  to  be 
consummated  on  August  25, 1998. 

The  purpose  of  the  trackage  rights  is 
to  permit  UP  to  use  WC's  trackage  in  an 
efficient  and  economical  routing  of 
through  traffic. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360 1.C.C.  653  (1980). 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33643,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Joseph  D. 
Anthofer,  General  Attorney,  1416  Dodge 
Street,  #830,  Omaha,  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  website  at 
••WWW.STB.DOT.GOV." 

Decided:  August  27, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  98-23673  Filed  9-2-98;  8:45  am] 

MLUNQ  CODE  4C1S-0I>-^ 


DEPARTMENT  OF  THE  TREASURY 

SutMnission  to  0MB  for  Review; 
Comment  Request 

August  26, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995 . 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by  . 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
Dates:  Written  comments  should  be 
received  on  or  before  October  5, 1998. 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0715. 

Form  Number:  IRS  Form  1099-B. 

Type  of  Review:  Extension. 

Title:  Proceeds  From  Broker  and 
Barter  Exchange  Transactions. 

Description:  Form  1099-B  is  used  by 
brokers  and  barter  exchanges  to  report 
proceeds  bom  transactions  to  the 
Internal  Revenue  Service. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden;  29,402,969 
hours. 

OMB  Number:  1545-0930. 

Fonn  Number:  IRS  Form  8396. 

Type  of  Review:  Extension. 

Title:  Mortgage  Interest  Credit. 

Description:  Form  8396  is  used  by 
individual  taxpayers  to  claim  a  credit 
against  their  tax  for  a  portion  of  the 
interest  paid  on  a  home  mortgage  in 
connection  with  a  qualified  mortgage 
credit  certificate.  Internal  Revenue  Code 
(IRC)  section  163(g)  provides  that  the 
interest  deduction  on  Schedule  A  will 
be  reduced  by  the  credit. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 46  min. 
Learning  about  the  law  or  the  form — 7 

min. 
Preparing  the  form — 42  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS— 20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  54,600  hours. 

OMB  Number:  1545-1112. 
Regulation  Project  Number:  IA-96-88 
Final. 
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Type  of  Review:  Extension. 

Title:  Certain  Elections  Under  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1998  and  the  Redesignation  of 
Certain  Other  Temporary  Elections 
Regulations. 

Description:  These  regulations 
establish  various  elections  with  respect 
to  which  immediate  interim  guidance 
on  the  time  and  manner  or  making  the 
elections  is  necessary.  These  regulations 
enable  taxpayers  to  take  advantage  of 
the  benefits  of  various  Code  provisions. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions,  Farms,  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents:- 
24.305. 

Estimated  Burden  Hours  Per 
Respondent:  17  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
6,712  hours. 

OMB  Number:  1545-1304. 

Regulation  Project  Number:  INTL- 
941-86.  INTL-656-87  and  INTL-704- 
87NPRM. 

Type  of  Review:  Extension. 

Title:  Treatment  of  Shareholders  of 
Certain  Passive  Foreign  Investment 
Companies. 

Description:  The  reporting 
requirements  affect  U.S.  persons  that  are 
direct  and  indirect  shareholders  of 
passive  foreign  investment  companies 
(PFICs).  The  IRS  uses  Form  8621  to 
identify  PFICs,  U.S.  persons  that  are 
shareholders,  and  transactions  subject  to 
POP  taxation  and  verify  income 
inclusions,  excess  distributions  and 
deferred  tax  amounts. 

Respondents:  Business  cv  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
2.500. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  (^Response:  Annually. 

Estimated  Total  Reporting  Burden: 
2,500  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avmue. 
NW.  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[PR  Doc.  98-23714  Filed  »-2-98:  8:45  am] 

MXMO  CODE  4«30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

August  27, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  October  5, 1998  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1142. 

Regulation  Project  Number:  INTL- 
939-86  NPRM. 
Type  of  Review:  Extension. 
Title:  Insurance  Income  of  a 
Controlled  Foreign  Corporation  for 
Taxable  Years  Beginning  after  December 
31. 1986. 

Description:  The  information  is 
required  to  determine  the  location  of 
moveable  property;  allocate  income  and 
deductions  to  the  pro(>er  category  of 
insurance  income,  determine  those 
amounts  for  computing  taxable  income 
that  are  derived  from  an  insurance 
company  annual  statement,  and  permit 
a  Controlled  Foreign  Corporation  to 
elect  to  treat  related  person  insurance 
income  as  income  effectively  coimected 
with  the  conduct  of  a  U.S.  trade  or 
business. 

Respondents:  Businesses  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  28  hr..  12 
min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  14,100  hours. 

OMB  Number:  1545-1575. 

Regulation  Project  Number:  REG- 
116608-97  NPRM  and  Temporary. 

Type  of  Review:  Extension. 

Title:  EIC  Eligibility  Requirements. 

Description:  Information  is  required  to 
assist  the  IRS  in  determining  whether 
the  taxpayer  is  entitled  to  the  earned 
income  credit. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents:  1. 


Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  HoUmd. 

Departmental  Reports.  Management  Officer. 
(FR  Doc.  98-23715  Filed  9-2-98;  8:45  am) 

■LUNQ  CODE  4M0-01-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  bifbrmation: 
Application  for  Payment  of  a  Deceased 
Depositor's  Postal  Savinga  Account 
(POD  1681) 

agency:  Financial  Management  Service. 
Fiscal  Service.  Treasury. 
ACTION:  Notice  and  request  for 
comments. 


f:  The  Financial  Managemrait 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwoii:  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  soUcits  comments  concerning 
the  form  '•Appfication  for  Payment  of  a 
Deceased  Depositor's  Postal  Savings 
Account." 

DATES:  Written  comments  should  be 
received  on  or  before  November  2, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Smvice,  3361- 
L  75th  Avenue,  Landover.  Maryland 
20785. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fbrm(s)  and  instructions ' 
should  be  directed  to  Mary  Morris, 
Credit  Accounting  Branch,  3700  East- 
West  Highway,  Hyattsville,  MD  20782. 
(202) 874-7801. 

SUPPLEMBrrARY  INFORMATKM:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995. 
(44  U.S.C.  3506(c)(2)(A)).  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Application  for  Payment  of  a 
Deceased  Expositor's  Postal  Savings 
Accoimt 
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OA<B  Number;  1510-0027. 

Form  Number:  POD  1681. 

Abstract:  The  form  is  used  when  an 
application  is  submitted  for  payment  of 
a  deceased  Postal  Savings  depositor's 
account.  Information  furnished  on  the 
form  is  used  to  determine  if  the 
applicant  is  entitled  to  the  proceeds  of 
the  account. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  hidividuals  or 
households. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  38. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performande  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quaUty,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  Uie 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  August  27, 1998. 
Diane  E.  Clark, 

Assistant  Commissioner  for  hdanagement  and 
Chief  Financial  Officer 
[FR  Doc.  98-23683  Filed  9-2-98;  8:45  am] 
■UMQ  oooc  4aie-w-M 


DEPARTMENT  OF  THE  TREASURY 

Racal  8«rvlc« 

Hnancial  Managemant  Sarvica; 
Propoaad  Collaction  of  Information: 
CMIA  Raport  and  Diraet  Coat  Claim 

aoENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 


burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  report  "CMIA  Report  and  Direct 
Cost  Claim." 

DATES:  Written  comments  should  be 
received  on  or  before  November  2, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3361— 
L  75th  Avenue,  Landover,  Maryland 
20785. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Birdie  McKay, 
Program  Compliance  Evaluation 
Division,  401— 14th  Street,  S.W., 
Washington,  D.C.  20227,  (202)  874- 
6925. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)).  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  CMIA  Report  and  Direct  Cost 
Claim. 

OMB  Number:  1510-0061. 

Fonn  Number:  None. 

Abstract:  The  report  is  used  to  gather 
information  firom  States  and  territories 
on  interest  owed  to  and  collected  by 
Federal  Government  for  major  Federal 
assistance  programs. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
56. 

Estimated  Time  Per  Respondent:  500 
hours. 

Estimated  Total  Annual  Burden 
Hours:  28,000. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
simimarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  conunents  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
die  collection  of  information  is 
necessary  for  the  propose  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 


other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  August  27, 1998. 
Diane  E.  Clark. 

Assistant  Commissioner  for  Management  and 
Chief  Financial  Officer. 
(FR  Doc.  98-23684  Filed  9-1-98;  8:45  am] 

BILUNQ  COOe  4aiO-4S-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Sarvica 

Financial  Managamant  Sarvica; 
Propoaad  Collaction  of  infomftatlon: 
Aasignmant  Form 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  form  "Assignment  Form." 
DATES:  Written  comments  should  be 
received  on  or  before  November  2, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3361- 
L  75th  Avenue,  Landover,  Maryland 
20785. 

FOR  FURTHER  INFORMATION  CONTACT. 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Mary  Morris, 
Credit  Accounting  Branch,  3700  East- 
West  Highway,  Hyattsville.  MD.  20782. 
(202)  874-7801. 

SUPPLEMENTARYJNFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Assignment  F(Hin. 

OMB  Number:  1510-0035. 

Fonn  Number:  None. 

Abstract:  The  form  is  used  when  an 
awardholder  wants  to  assign  or  transfer 
all  or  part  of  his/her  award  to  another 
person.  When  this  occurs  the 
awardholder  forfeits  all  future  rights  to 
the  portion  assigned. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Resular. 

Affected  Public:  Inouviduals  or 
households. 
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Estimated  Number  of  Respondents: 
150. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  75. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
simimarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  August  27, 1998. 
Diane  E.ClariE. 

Assistant  Commissioner  for  Management  and 
Chief  Financial  Officer. 
(FR  Doc  98-23685  Filed  9-2-98;  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

ipMB  Control  Na  290(M>12q 

Propoaad  Information  Collaction 
Activity:  Propoaad  Collaction; 
Comment  RaQuast 

AOGNCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


f:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  aimouncing  an 
opportxmity  for  pubUc  conunent  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  aUow  60  days  fOT  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  determine 


eligibility  to  reinstate  a  veteran's 
Government  Life  Insurance  policy. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  2, 1998. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0128"  in 
any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLBMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  firom  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  pofonnance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collecteid;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Numbers:  Notice  of 
Lapse,  VA  Form  29-389,  and  Notice  of 
Past  Due  Payment,  VA  Form  29-389-1. 

0^a  Control  Number:  2900-0128. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  forms  are  used  by 
veterans  to  reinstate  a  lapsed 
Government  Life  Insurance  policy.  The 
information  collected  is  used  by  VA  to 
determine  the  insured's  eligibility  to 
reinstate. 

Affected  Public:  Individuals  or 
households. 
Estimated  Armual  Burden: 

a.  VA  FcMin  29-389 — 3,399  hours. 

b.  VA  Form  29-389-1—1,060  hours. 
Estimated  Averc^  Burden  Per 

Respondent 

a.  VA  Form  29-389 — 12  minutes. 

b.  VA  Form  29-389-1 — 10  minutes. 
Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 


a.  VA  Form  29-389—16,993. 

b.  VA  Form  29-389-1—6,359. 

Dated:  August  18, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Senrice. 
[FR  Doc.  98-23727  Filed  9-2-98: 8:45  am) 
MLUNa  CODE  4Ma-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

(OMB  Control  Na  2900-014q 

Proposed  Infomwtion  Collaction 
Activity:  Propoaad  Collection; 
Comment  Raquaat 

AOENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
AcnoN:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  AfEairs  (VA),  is  aimouncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwori:  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  reqtiired  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approvod 
collection,  and  allow  60  days  for  pubUc 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  convert  to  a  permanent  plan 
of  insurance. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  diould  be 
received  on  <h>  before  Novnnber  2, 1996. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
AdministraticHi  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  reCar 
to  "OMB  Control  No.  2900-0149"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  WTORMATIOM:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520).  Federal  agencies  must 
obtain  approval  firom  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
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collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acairacy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Numbers:  Application 
for  Conversion,  VA  Form  29-0152. 

OMB  Control  Number:  2900-0149. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  the 
instued  to  convert  to  a  permanent  plan 
of  insurance.  The  information  collected 
is  used  by  VA  to  initiate  the  processing 
of  the  insured's  request  to  convert  his/ 
her  insiirance. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,125 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
4,500. 

Dated:  August  18, 1998. 

By  direction  of  the  Secretary. 
Dooald  L.  Neilson. 

Director,  Information  Management  Service. 
[FR  Doc.  98-23728  Filed  9-2-98: 8:45  am] 
MUMO  CODE  ni»^-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

rOMB  Control  Na  2900-001 1] 

Agency  Infonnation  Collection 
Activttiee  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs 
ACTKM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwori^  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 


DATES:  Comments  must  be  submitted  on 
or  before  October  5, 1998. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0011." 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Reinstatement, 
VA  Form  29-352. 

OMB  Control  Number:  2900-0011. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  is  used  to  apply 
for  reinstatement  of  insurance  and/or 
Total  Disability  Income  Provision  that 
has  lapsed  for  more  than  six  months. 
The  infonnation  is  used  to  establish 
eligibility  of  the  applicant  for  the 
purpose  of  reinstatement. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  ntunber.  The  Federal  Registn* 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
9, 1998  at  page  17486. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  500  hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  G«aerally  one 
time. 

Estimated  Number  of  Respondents: 
1.500. 

Send  comments  and 
recommendations  c(mceming  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt. 
OMB  Himian  Resources  and  Housing 
Branch,  New  Executive  Office  Buildhig, 
Room  10235.  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0011"  in  any 
correspondence. 

Dated:  August  18, 1998. 

By  direction  of  the  Secretary: 
Donald  L.  Neilson, 

Director  Information  Mana^ment  Service. 
(FR  Doc.  98-23716  Filed  9-2-98;  8:45  am] 

BILUNG  COOE  t320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  Na  2900-0020] 

Agency  Infonnation  Collection 
Activities  Under  OMB  Review 

AQB4CY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  infonnation  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATE:  Comments  must  be  submitted  on 
or  before  October  5, 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBM»SION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045 A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW, 
Washington.  DC  20420.  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0020." 
SUPPLBNB4TARY  INFORMATION: 

Title:  Designation  of  Beneficiary.  VA 
Form  29-336. 

OMB  Control  Number  2900-0020. 

Type  of  Review:  Extension  of  a 
currently  approved  collectioa. 

Abstract:  The  form  is  used  by  the 
insured  to  designate  a  beneficiary  and 
select  an  optional  settlement  to  be  used 
when  the  insurance  mattires  by  death. 
The  informatirai  is  used  by  VA  to 
determine  who  is  eligible  to  receive  the 
proceeds  of  the  insurance. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  infonnation 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  pubUshed  on  March 
24. 1998  at  page  14177. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  13,917 
hotirs. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Numlxr  of  Respondents: 
83.500. 

Send  comments  and 
recommendations  concerning  any 
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aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235.  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0020"  in  any 
correspondence. 

Dated:  August  14, 1998. 

By  direction  of  the  Secretary: 
Donald  L.  Neilson. 

Director,  Information  h4anagement  Service. 
(FR  Doc  98-23717  FUed  9-2-98;  8:45  am] 
BiLUNa  COOE  mo-oi-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  Na  2900-0041] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.],  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natiue  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATE:  Comments  must  be  submitted  on 
or  before  October  5, 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4).  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  NW. 
Washington,  DC  20420.  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0041." 
SUPPLEMENTARY  INFORMATION: 

Title:  Compliance  Inspection  Report. 
VA  Form  26-1839. 

OMB  Control  Number:  2900-0041. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  is  used  by  fee 
compliance  inspectors  to  report 
acceptability  of  residential  construction 
and  conformity  with  standards 
prescribed  for  new  housing  proposed  as 
security  for  loans  guaranteed,  llie 
infonnation  is  used  by  VA  to  determine 
whether  completion  of  all  onsite  and 
ofiisite  improvements  are  completed  in 


accordance  with  plans  and 
specifications  used  in  the  appraisal  of 
the  property. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  aurently  valid  OMB 
control  number.  The  Federal  Registo- 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
24. 1998  at  page  14179. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1  hour  is 
being  requested  since  the  compliance 
inspection  report  is  common  to  the 
industry. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
225.000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0041"  in  any 
correspondence. 

Dated:  August  18, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  NeUimi, 

Director.  Information  Management  Service. 
[FR  Doc.  98-23718  Filed  9-2-98;  8:45  am] 
aUJNQ  COOE  OM-OI-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  Na  2900-004q 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  vtrith  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  A%irs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  btirden;  it  includes 
the  actual  data  collection  instnmient. 


DATES:  Comments  must  be  submitted  (« 

or  before  October  5. 1998. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 

THE  SUBM»si0N  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045  A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington.  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0046." 
SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Number:  Statement  of 
Heirs  for  Payment  of  Credits  Due  Estate 
of  Deceased  Veteran.  VA  Form  Letter 
29-596. 

OMB  Control  Number:  2900-0046. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  'The  form  letter  is  used  to 
obtain  information  for  payment  of 
credits  due  the  estate  of  a  deceased 
veteran.  The  information  is  used  by  VA 
to  establish  entitlement  to  the 
refundable  credits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  29. 1998  at  pa^e  4528. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  78  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
312. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0046"  in  any 
correspondence. 

Dated:  August  24, 1998. 

By  direction  of  the  Secretary: 
Dimald  L.  Neilton, 

Director,  Infonnation  Management  Service. 
(FR  Doc.  98-23719  Filed  9-2-98;  8:45  ami 
BtLUNQ  CODE  n»-«1-r 
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action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  CPRA)  of  1995 
(44  U.S.C.,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  5, 1998. 
FOn  FURTHER  INFORMATION  OR  A  COPY  OF 

THE  SUBMUSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0065." 
SUPPI^NBITARY  INFORMATION: 

Title:  Request  for  Employment 
Information  in  Connection  with  Claim 
for  Disability  Benefits,  VA  Form  21- 
4192. 

QMB  Control  Number:  2900-0065. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to  gather 
the  necessary  information  about 
employment  of  the  veteran-applicant  to 
determine  the  extent  of  disability 
affecting  employment.  The  information 
will  be  used  by  VA  to  determine  the 
veteran's  maximum  disability  benefit 
entitlement. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
9, 1998  at  page  17486. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  15,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
60,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235.  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0065"  in  any 
correspondence. 


Dated:  August  18, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  NailsoD, 

Director.  Information  Management  Service. 
[FR  Doc  98-23720  Filed  9-2-98;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0143] 

Agency  hifbnnatton  Coltoction 
Activities  Urxtor  OMB  Review 

AGBICY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary;  In  corapUance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collecticMi  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natiu«  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Conunents  must  be  submitted  on 
or  before  October  5, 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SU0MI80ION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0143." 
SUPPLEMENTARY  INFORMATION: 

Title:  Offer  to  Rent  on  Month-To- 
Month  Basis  and  Credit  Statement  of 
Prospective  Tenant,  VA  Form  26-6725. 

OMB  Control  Number:  2900-0143. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to  establish 
the  landlord-tenant  relationship  when 
properties  acquired  by  VA,  through 
operation  of  the  guaranteed  and  direct 
home  loan  programs,  are  rented.  VA 
Form  26-6725  states  the  responsibilities 
of  the  parties,  provides  evidence  of 
tender  and  acceptance  of  rental 
payments,  and  provides  credit 
information  for  evaluating  the 
prospective  tenant's  ability  to  meet 
rental  payments.  Without  this  form,  VA 
would  have  to  prepare  individual 
leases. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 


control  number.  The  Federal  RegiAer 
Notice  with  a  60-day  conunent  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
24, 1998  at  pace  14176. 

Affected  Public:  Individuals  or 
households — Business  or  other  for:    . 
profit.  — ^. 

Estimated  Annual  Burden:  33  hours.' 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  G«ierally  one 
time. 

Estimated  Number  of  Respondents: 
100. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch.  New  Executive  Office  Building. 
Room  10235.  Washington.  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB  . 
Control  No.  2900-0143"  in  any 
correspondence. 

Dated:  August  18. 1998. 

By  direction  of  the  Secretary. 
DunaM  L.  Neila— , 

Director,  Information  Management  Service. 
(FR  Doc.  98-23721  Filed  9-2-98;  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

(OMB  Control  No.  2900-01591 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AOB4CY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  5, 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045A4).  Department  of  Veterans 
Affairs.  810  Vermont  Avenue.  NW, 
Washington.  DC  20420.  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0153." 
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SUPPLBMBITARY  INFORMATION: 

Title:  Disability  Benefits 
Questioimaire.  VA  Forms  29-8313  and 
29-8313-1. 

OMB  Control  Number:  2900-0153. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  forms  are  used  by  the 
policyholder  to  report  conditions 
needed  to  continue  disability  insurance 
benefits.  The  information  is  used  by  VA 
to  determine  the  insured's  continuous 
entitlement  to  disability  insurance 
benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
24. 1998  at  page  14180. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  15.000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Respondents: 
60,000. 

Estimated  Number  of  Respondents: 
83.500. 

Send  comments  and 
reconunendations  ccmceming  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  Allison  Eydt. 
OMB  Hiunan  Resources  and  Housing 
Branch.  New  Executive  Office  Builduig, 
Room  10235.  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0153"  in  any 
correspondence. 

Dated:  August  24. 1998. 

By  direction  of  the  Secretary: 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  gS-23722  Filed  9-2-98;  8:45  am] 
nUMQ  CODE  n»-oi-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  Na  2900-0159] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AOENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Af&irs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 


Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natxure  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  5. 1998. 
FOR  FURTHER  MFORMATION  OR  A  COPY  OF 
THE  SUBMUSION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045 A4).  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW, 
Washington.  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Contix)l  No.  2900-0159." 
SUPPLBIENTARY  INFORMATION: 

Title:  Matured  Endowment 
Notification,  VA  Form  29-5767. 

OMB  Control  Number:  2900-0159. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to  notify 
the  insiued  that  his/her  endowmoit 
policy  has  matiu^d  and  to  solicit  the 
disposition  of  the  proceeds  of  the 
policy.  The  information  collected  is 
required  by  law  and  is  used  by  VA  to 
process  the  insured's  request. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ourenUy  valid  OMB 
control  number.  The  Federal  R^ialer 
Notice  vfith  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
24, 1998  at  page  14178. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  2,867 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
8,600. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Contit)!  No.  2900-0159"  in  any 
correspondence. 

Dated:  August  12, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  98-23723  Filed  9-2-98;  8:45  am] 
BHJJNQ  COOE  SSSO-ei-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  Na  2900-021  ?| 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
P^Mrwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submissicm  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  biuden;  it  includes 
the  actual  data  collection  instrument 
DATES:  Comments  must  be  submitted  on  • 
or  before  October  5. 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  BUBMttSION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045  A4).  Department  of  Veterans 
AfSairs,  810  Vermwit  Avenue.  NW. 
Washington.  DC  20420.  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Conltol  No.  2900-0212." 
SUPPLEMBITARY  MFORMAT10N: 

Title  and  Form  Number:  Veterans 
Mortgage  Life  Insurance  Statement.  VA 
Form  29-8636. 

OA£B  Control  Number:  2900-0212. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  veterans 
who  have  received  Specially  Adapted 
Housing  Grants  to  decline  Veterans 
Mortgage  Life  Insiu«nce  or  to  provide 
information  upon  which  the  insurance 
premium  can  be  based.  The  information 
is  used  by  VA  to  process  the  veteran's 
request. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
tmless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  29. 1998  at  pa^e  4523. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  113  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
450. 

Send  comments  and 
recommendations  concerning  any 
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aspect  of  the  infonnation  collection  to 
VA's  0MB  Desk  Officer.  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235.  Washington.  DC  20503 
(202)  3g5-46'>0.  Please  refer  to  "OMB 
Control  No.  2900-0212"  in  any 
correspondence. 

Dated:  August  18, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Information  Management  Service. 
(FR  Doc.  98-23724  Filed  9-2-98;  8:45  am] 
MUMQ  CODE  OM-OI-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  Na  2900-0317] 

Agency  Infonnation  Colloctlon 
ActivltlM  Under  OMB  Review 

AQENev:  Veterans  Benefits 
Administration,  Department  of  Veterans 
ABaiis. 
action:  Notice. 

summary:  In  compUance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Afiiairs.  has  submiRed  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describesJhe 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  5. 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBM»SION  CONTACT:  Ron  Taylor, 
hiformation  Management  Service 
(045A4),  Department  of  Veterans 
Affairs.  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0317." 
SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Number:  Request  for 
Identifying  Information  Re:  Veteran's 
Loan  Records.  VA  Form  Letter  26-626. 

OMB  Control  Number:  2900-0317. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  letter  is  used  to 
notify  a  correspondent  that  additional 
information  is  needed  in  order  to 
identify  and  associate  the  previous 
correspondence  with  the  correct 
veteran's  loan  application  or  loan 
records. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  29, 1998  at  page  4526. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  200  hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
2,400. 

Send  conmients  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  AlUson  Eydt, 
OMB  Hviman  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0317"  in  any 
correspondmice. 

Dated:  August  24, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  NeilsoB, 

Director,  Information  Management  Service. 
[FR  Doc.  98-23725  Filed  9-2-98;  8:45  am] 
nujNQ  CODE  a3»-ai-u 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  Na  2900-0394] 

Agency  Infonnation  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice, 

Nummary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  5, 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBM»SION  CONTACT:  Ron  Taylor, 
Information  Management  Service 


(045  A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0394." 

SUPPLEMENTARY  INFORMATION: 

Title:  Certification  of  School 
Attendance— REPS,  VA  Form  21-8926. 

OMB  Control  Number:  2900-0394. 

Type  of  Review:  Reinstatement,  with 
change,  for  a  previous  approved 
collection  for  which  approval  has 
expired. 

Abstract:  The  VA  administers  the 
Restored  Entitlement  Program  for 
Survivors  (REPS).  The  program  pays  VA 
benefits  to  certain  surviving  spouses 
and  children  of  veterans  who  died  in 
service  prior  to  August  13, 1981  or  who 
died  as  a  result  of  a  service-connected 
disability  incurred  or  aggravated  prior  to 
August  13, 1981.  Child  beneficiaries 
must  be  erroUed  full-time  in  an 
approved  postsecondary  school.  The 
information  reported  on  VA  Form  21t 
8926  is  used  by  VA  to  verify  that  an 
individual  who  is  receiving  REPS 
benefits  based  on  schoolchild  status  is 
in  fJact  enrolled  full-time  in  an  approved 
school  and  is  otherwise  eligible  for 
continued  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
tmless  it  displays  a  currently  valid  OMB 
control  number.  The  Feder^  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
9. 1998  at  page  17485. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  300  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
1,200. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington.  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900^)394"  in  any 
correspondence. 

Dated:  August  24. 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Sendee. 
(FR  Doc.  98-23726  Filed  9-2-98;  8:45  am] 
BUJJNOCOOE  8320-01-U 
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the  appropriate  document  categories 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

[KY-217-FOR] 

Kentucky  Regulatory  Program 

Correction 

In  rule  document  98-20468, 
beginning  on  page  40825,  in  the  issue  of 
Friday,  July  31. 1998,  make  the 
following  correction: 

{917.17    [Corrected] 

On  page  40827,  in  the  third  colunm, 
in  amendatory  instruction  4.,  in  the  first 
Ime,  "917.16"  should  read  "917.17". 

BHJJNQOOOE  1«0»«1-O 


DEPARTMENT  OF  TRANSFORATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  98-SW-22-AD:  Amendment  39- 
10675:  AD  98-15-26] 

Ainworthiness  Directives;  McDonnell 
Douglas  Helicopter  Systems  Model 
3e9A,  389D,  369E.  369F,  369FF.  369H. 
3e9HE.  369HM,  369HS.  SOON,  600N,  and 
OH-6A  Helicopters 

Cbrrertjon 

In  rule  doctmient  98-19615, 
beginning  on  page  39492.  in  the  issue  of 
Thursday,  July  23, 1998,  make  the 
following  corrections: 

1.  On  page  39493,  in  the  first  column, 
under  the  heading  ADDRESSES,  in  the 
second  paragraph,  in  the  sixth  line, 
"602-891-6522"  should  read  "602-891- 
3667.  fax  602-891-6522". 

2.  On  page  39493,  in  the  first  column, 
under  the  heading  ADDRESSES,  in  the 
second  paragraph,  in  the  tenth  line, 
"For"  should  read  "Fort". 

3.  On  page  39493,  in  the  second 
colimin,  in  the  first  full  paragraph,  in 
the  11th  line,  "  Ad"  should  read  "AD". 

4.  On  page  39493,  in  the  third 
colvimn,  the  fifth  line,  "1965,"  should 
read  "1995.". 


f  39.13    [CorrectMJ] 

5.  On  page  39494.  in  the  second 
column,  in  amendatory  instruction  2.,  in 
the  first  line  "3913"  should  read 
"39.13". 

6.  On  page  29494,  in  the  second 
column,  under  the  heading  AD  98-15-26 
McDonnril  Douglas,  in  the  third  line, 
"AD-98-08-15,"  should  read  "AD-98-03- 
15". 

MLUNO  OOOC  1S06-ei-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Dociwt  No.  9e-AWP-1 1] 

Modification  of  Class  E  Airspace; 
Ukiah,  CA 

Correction 

In  rule  document  98-18553, 
beginning  on  page  37489.  in  the  issue  of 
Monday,  July  13, 1998,  make  the 
following  correction: 

171.1    [Correeled] 

On  page  37489,  in  the  third  colimui. 
in  the  third  line  from  the  bottom,  "39.9" 
should  read  "39.1". 

MUMQ  OOOE  1M»«1« 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Women's  Bureau:  Notice  of  National 
Women  Veterans  Original  Art  Design 
Search 

AQENCY:  Office  of  tlie  Secretary,  Labor. 
ACTION:  Notice  of  National  Women 
Veterans  Original  Art  Design  Search. 

SUMMARY:  The  U.S.  Department  of  Labor 
Women's  Bureau,  the  Employment  and 
Training  Administration's  U.S. 
Employment  Service  and  the  Veterans' 
Employment  and  Training  Service  are 
holding  a  national  women  veterans 
original  art  search  in  which  any  U.S. 
military  veteran  may  compete  for  first, 
second,  and  third  places  for  the  best 
original  art  works  that  depict  women  as 
U.S.  mihtary  veterans  wiUi  a  "Hire  a 
Vet:  A  Model  of  Success"  theme.  The 
first  place  winning  art  work  will  be 
printed  as  posters  for  display  at  the 
State  Employment  Services  Offices, 
local  Job  Service  Offices,  one-stop  career 
centers,  veterans  offices,  and  other 
offices  where  women  veterans  seek 
employment  and  retraining 
opportimities.  The  first  place  entrant's 
poster  will  be  imveiled  at  the  U.S. 
Department  of  Labor's  Annual  Salute  to 
Vetenms  program  on  November  10, 
1998,  hosted  by  the  Veterans' 
Employment  and  Training  Service. 
DATES:  Original  art  work  must  be 
postmarked  no  later  than  October  16, 
1998. 

ADDRESSES:  Original  art  work  and  Artist 
Release  Form  (see  Section  G  of  this 
Notice)  must  be  submitted  to  Cheryl 
Edwards,  U.S.  Department  of  Labor, 
Women's  Bureau,  200  Constitution 
Avenue,  NW,  Room  S-3311. 
Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cornelia  H.  Moore,  Regional 
Administrator,  U.S.  Department  of 


Labor  Women's  Bureau,  Philadelphia, 
PA  19104, 1-800-379-9042. 
SUPPLEMENTARY  INFORMATION:  The 
contest  is  open  to  any  U.S.  military 
veteran.  A  host  of  employment-related 
benefits  are  available  to  eligible  U.S. 
military  veterans.  Female  military 
veterans  miss  out  on  many  of  these 
opportunities  when  they  fail  to  identify 
themselves  as  military  veterans.  The 
poster  will  serve  as  a  reminder  to 
women  who  served  in  the  armed  forces 
that  they  should  identify  themselves  as 
former  active  military  so  they  can 
receive  priority  information  regarding 
employment  opportunities.  The  poster 
will  be  displayed  at  State  Employment 
Services  Offices,  local  Job  Service 
Offices,  one-stop  career  centers, 
veterans  offices  and  other  offices  where 
women  veterans  seek  employment  and 
retraining  opportunities.  The  poster  Mrill 
promote  public  understanding  of  the 
resources  and  services  provided  by  the 
U.S.  Department  of  Labor  to  its 
constituents. 

The  panel  of  contest  judges  will 
comprise  representatives  of  the  U.S. 
Departmwit  of  Labor's  Women's  Bureau, 
the  Veterans'  Employment  and  Training 
Service  and  the  U.S.  Employment 
Service.  The  winners  will  be  notified  no 
later  than  November  2, 1998.  The 
winners  will  be  officially  announced  on 
November  10, 1998  at  the  Department  of 
Labor's  Annual  Salute  to  Veterans 
program. 

Ine  poster  of  the  first  place  entrant 
will  be  displayed  at  the  Department's 
Salute  to  Veterans  program  on 
November  10, 1998. 

A.  Theme  of  the  Posters:  Hire  a  Vet: 
A  Model  of  Success. 

B.  Eligibility:  Any  U.S.  Mihtary 
Veteran  who  served  in  the  active 
military,  naval,  or  air  service,  and  who 
was  discharged  or  released  therefrom 
imder  conditions  other  than 
dishonorable  (38  U.S.C.  101(2)). 

C.  Guidelines: 


(1)  Art  work  may  be  in  any  colors, 
including  black  and  white. 

(2)  Entry  must  be  the  military 
veteran's  original  work. 

(3)  Size  may  range  from  a  minimimi 
of  8V2  X 11  inches  to  a  maximum  of  18 
X  24  inches.  Art  v^ork  should  be  - 
mounted  on  a  1/4  inch  white  foam 
board.  No  border  is  necessary.  Posters 
may  be  horizontal  or  vertical. 

(4)  All  media  for  two-dimensional  - 
work,  such  as  woodblock,  letterpress, 
lithography,  color  lithography,  painting, 
silkscreen,  digital,  and  photography,  are 
acceptable. 

(5)  Before  an  artist  can  receive  an 
award  for  their  art  work,  the  Department 
of  Labor  will  require  the  artist  to  sign  an 
Artist  Release  Form  (see  Section  G  of  . 
this  Notice). 

(6)  Mail  entries  in  a  reusable 
container  that  can  be  remailed  to  the 
entrant  upon  conclusion  of  the  program. 
(For  exhibition  purposes  a  V2-inch  thick 
hanging  strip  and  spacer  blocks  will  be 
added  to  the  back  of  the  foam  core. 
Posters  will  be  retvtmed  with  the 
hanging  strips  and  blocks  still  attached.) 

(7)  Submission  of  art  work  for  this 
contest  will  constitute  acceptance  of  all 
terms  of  the  Artist  Release  Form  (see 
Section  G  of  this  Notice). 

D.  Exhibition:  Depending  on  the 
nimiber  of  entries  and  space  availability, 
the  Women's  Bureau  may  exhibit  any  or 
all  entries  in  the  U.S.  Department  of 
Labor's  Great  Hall,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  from 
November  16, 1998  through  December 
18,^1998,  and  thereafter  at  its  discretion. 

E.  Submission:  Art  work  must  be 
postmarked  or  deUvered  on  or  before 

October  16, 1998  to:  Ms.  Cheryl 
Edwards,  U.S.  Department  of  Labor, 
Women's  Bureau,  200  Constitution 
Avenue.  N.W.,  Room  S-3311. 
Washington,  D.C,  20210. 

F.  Judging:  Judges  may  award  up  to  20 
points  for  each  criterion: 


Judge 


•1 


*2 


«3 


Overall  Design,  20  POINTS 

Creativity,  20  POINTS 

Color/Balance/and  Composition,  20  POINTS 

Technical  Skill  and  Neatness,  20  POINTS 

Reflection  of  theme  and  appropriateness,  20  POINTS 


Decisions  of  the  judges  will  be  final. 

G.  Artist  Licensing,  Certification,  and 
Release  Form:  In  order  for  an  artist  to  be 
eligible  to  receive  any  award  for  this 
National  Women  Veterans  Original  Art 
Search,  the  artist  must  have  signed  the 
following  Release  Form: 

I, ,  do  hereby 

confer  exclusive  rights  upon  the  United 


States  Department  of  Labor  (USDOL)  to 
display,  reproduce,  distribute,  and  sell 
my  entry  in  any  form  imtil  November 
30,  2000.  Thereafter,  I  authorize  USDOL 
the  right  to  display  my  entry,  as  w^l  as 
sell  and  distribute  reproductions  of  my 
entry  made  prior  to  November  30,  2000. 

I  certify  that  this  entry  is  my  own 
original  work  for  which  I  own  all  rights. 


and  no  other  person  is  or  will  be 
authorized  to  reproduce  or  sell  it  for  the 
duration  of  this  agreement.  I  also  certify 
that  there  has  been  no  prior  publication 
of  this  work.  I  imderstand  that  my  entry 
will  be  returned  with  the  hanging  strips 
and  blocks,  used  for  exhibition  of  my 
entry,  still  attached.  I  hereby  release 
USDOL,  including  the  Women's  Bureau, 
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the  Veterans'  Emplo3nnent  and  Training 
Service,  and  the  United  States 
Employment  Service,  from  any  and  all 
liability  for  damage  or  loss  of  my  entiy. 

Signature  of  Artist 

Print  Name 

Address  (including  zip  code) 

Telephone  Number  and  Fax  Number 
(Including  area  codes) 

•        •        •        •        • 

Signed  at  Washington,  D.C.  this  28  day  of 
August,  1998. 
Deloras  L.  Crockett. 
Field  Coordinator,  Women's  Bureau. 
[PR  Doc.  98-23706  Filed  »-2-98: 8:45  am] 
BHJJNQ  COOE  4S1»-»-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  143 

[WH-FRL-6132-2] 

RIN2040-AC77 

National  Primary  and  Secondary 
Drinliing  Water  Regulations:  Analytical 
Methods  for  Regulated  Drinking  Water 
Contaminants 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

summary:  EPA  is  approving  the  use  of 
updated  versions  of  previously 
approved  American  Society  for  Testing 
and  Materials  (ASTM),  Standard 
Methods  for  Examination  of  Water  and 
Wastewater  (Standard  Methods  or  SM) 
and  Environmental  Protection  Agency 
(EPA)  analytical  methods  for 
compUance  determinations  of  chemical 
and  microbiological  contaminants  in 
drinking  water.  At  the  same  time,  the 
Agency  is  withdrawing  approval  of  the 
previous  versions  of  the  14  EPA 
methods.  Previous  versions  of  the  SM 
and  ASTM  methods  will  continue  to  be 
approved.  The  Agency  is  promulgating 
these  methods  as  a  direct  final  rule 
because  the  Agency  does  not  expect 
adverse  comments  and  wants  to  ensure 
prompt  availabiUty  of  the  methods  for 
compUance  monitoring,  hi  addition,  the 
Agency  is  making  minor  technical    . 
-  corrections  or  clarifications  to  the 
regulations,  amending  the  regulation  to 
change  the  composition  of  Performance 
Evaluation  (PE)  samples  and  require 
successfiil  analysis  of  PE  samples  once 
each  year. 

DATES:  This  final  nrie  will  become 
effective  without  further  notice  on 
January  4, 1999,  imless  EPA  receives 
relevant  adverse  comment  by  November 
2,1998. 

If  the  Agency  receives  such 
comments,  EPA  will  withdraw  this 
direct  final  rule  before  its  effective  date 
by  publishing  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  the  rule  will  not  take  effect. 


The  incorporation  by  reference  of  the 
pubUcations  Usted  in  today's  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  Januaiv  4, 1999. 

]n  accordance  with  40  CFR  23.7,  this 
rule  shall  be  considered  final  for 
purposes  of  judicial  review  at  1:00  p.m. 
(Eastern  time)  on  January  15, 1999. 
ADDRESSES:  Written  comments  may  be 
submitted  either  by  mail  or 
elecrtronically.  Comments  may  be  sent 
to  the  W-97-04  Drinking  Water 
Analytical  Methods  Final  Comment 
Clerk,  U.S.  Environmental  Protection 
Agency,  Water  Docket,  MC  4101.  401  M 
Street,  SW,  Washington,  D.C.  20460. 
Please  submit  any  references  cited  in 
your  comments.  EPA  would  appreciate 
an  original  and  3  copies  of  your 
comments  and  enclosures  (including 
references). 

This  Federal  Re^ater  document  has 
been  placed  on  the  Internet  for  pubUc 
review  and  downloading  at  the 
following  location:  http://www.epa.gov/ 
fedrgstr.  The  record  for  this  rulemaldng 
has  been  established  imder  docket 
nimiber  W-97-04.  Supporting 
dociunents  (including  references  and 
methods  cited  in  this  notice)  are 
available  for  review  at  the  U.S. 
Environmental  Protection  Agency, 
Water  Docket,  East  Tower  Basement, 
401  M  Street,  SW,  Washington,  DiC. 
20460.  For  access  to  the  docket 
materials,  call  202-260-3027  on 
Monday  through  Friday,  excluding 
Federal  hoUdays,  between  9:00  a.m.  and 
3:30  p.m.  Eastern  Time  for  an 
appointment. 

Copies  of  final  methods  published  by 
EPA  are  also  available  for  a  nominal 
cost  through  the  National  Technical 
Information  Service  (NTIS),  U.S. 
Department  of  Commerce,  5285  Fori 
Royal  Road,  Springfield,  VA  22161. 
NTIS  also  may  be  readied  at  800-553- 
6847.  All  other  methods  must  be 
obtained  from  the  publisher.  Publishers 
(with  addresses)  for  all  approved 
methods  are  cited  at  40  CFR  Part  141 
and  in  the  references  section  of  today's 
rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jitendra  Saxena,  Ph.D.,  Standards  and 
Risk  Management  Division,  Office  of 


Groimd  Water  and  Drinking  Water  (MC- 
4607),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
D.C.  20460,  (202)  260-9579.  hiformation 
may  also  be  obtained  from  the  EPA  Safe 
Drinking  Water  Hotline.  Callers  within 
the  United  States  may  reach  the  Hotline 
at  (800)  426-4791.  The  Hotline  is  open 
Monday  through  Friday,  excluding 
Federal  hoUdays,  from  9:00  a.m.  to  5:30 
p.m.  Eastern  Time. 

For  technical  information  regarding 
microbiology  methods,  contact  Paul  S. 
Berger,  Ph.D.,  Office  of  Ground  Water 
and  Drinking  Water  (MC-4607),  U.S. 
Environmental  Protection  Agency, 
Washington,  D.C.  20460,  telephone, 
(202)  260-3039.  For  technical 
information  regarding  chemistry 
methods,  contact  Richard  Reding,  Ph.D., 
Office  of  Ground  Water  and  Drinking 
Water,  U.S.  Environmental  Protection 
Agency,  Qndnnati,  Ohio  45268, 
telephone  (513)  569-7961.  For  a  Ust  of 
Regional  Contacts  see  SUPPt.EMENTARY 
INFORMATION. 

SUPPLEMENTARY  INFORMATION: 

Potentially  Regulated  Entities 

EPA  Regions,  as  well  as  States. 
Territories,  and  Tribes  with  primacy  to 
administer  the  regulatory  pn^ram  for 
public  water  systems  \mder  the  Safe 
Drinking  Water  Act,  sometimes  conduct 
analyses  to  measure  for  contaminants  in 
water  samples,  but  often  require  the 
pubhc  water  systems  themselves  to 
conduct  such  analysis.  If  EPA  has 
estabhshed  a  maximum  contaminant 
level  ("MCL")  for  a  given  drinking  water 
contaminant,  the  Agency  also 
"approves"  standardized  testing 
procedures  (i.e.,  promulgated  through 
rulemaking)  for  analysis  of  the 
contamimnt.  Once  EPA- standardizes 
such  test  procedures,  analysis  using 
those  procedures  (or  approved  alternate 
test  procedures)  is  required.  Therefore, 
States,  Territories,  Tribes,  and  public 
water  systems  required  to  test  water 
samples  are  potentially  regulated  by  the 
standardization  of  testing  procedures  in 
this  rulemaking.  Categories  and  entities 
that  may  ultimately  be  regulated 
indude: 


Category 

Examples  of  potentially  regulated  entities 

State  and  Territorial  Governments  and  Indian  Tribes 

Irxlustry 

States,  Territories,  and  Trities  that  analyze  water  samples  on  behalf  of  public  water 
systems  required  to  conduct  such  analysis;  States,  Territories,  and  Tribes  that  them- 
selves operate  public  water  systems  required  to  conduct  analytic  nxKiitoring 

Industrial  ooerators  of  oublic  water  systems 

Municipalities 

Municipal  operators  of  public  water  systems 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 


for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  Hsts 


the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
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this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
organization  is  or  would  be  regulated  by 
this  action,  you  should  carefully 
examine  the  appUcability  language  at  40 
CFR  141.2  (definition  of  pubUc  water 
system).  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Regional  Contacts 

EPA  Regional  Offices: 
-  I  JFK  Federal  Bldg.,  One  Congress 

Street.  11th  Floor,  Boston,  MA 

02203,  Phone:  617-565-3602,  Linda 

Murphy 
n  290  Broadway,  24th  Floor,  New  York, 

NY  10007,  Phone:  212-637-3880, 

Walter  Andrews 
m  841  Chestnut  Building,  Philadelphia, 

PA  19107,  Phone:  215-597-6511, 

Victoria  Binetti 

IV  345  Courtland  Street,  N.E..  Atlanta, 

GA  30365,  Phone:  404-347-2207, 
Stalling  Howell 

V  77  West  Jackson  Boulevard,  Chicago, 

IL  60604,  Phone:  312-886-6206, 
Charlene  Denys 

VI  1445  Ross  Avenue,  Suite  1200. 

Dallas,  TX  75202,  Phone:  214-655- 

7150,  Larry  Wright 
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L  Statutory  Authority 

The  Safe  Drinking  Water  Act  (SDWA), 
as  amended  in  1996,  requires  EPA  to 
promulgate  national  primary  drinking 
water  regulations  (NPDWRs)  which 
spedfy  maximum  contaminant  levels 
(MCLs)  or  treatment  techniques  for 


drinking  water  contaminants  SDWA 
section  1412,  (42  USC  300g-l). 
NPDWRs  apply  to  pubUc  water  systems 
pursuant  to  SDWA  section  1401, 42 
USC  300f(l)(A).  According  to  SDWA 
section  1401{1)(D)  of  the  Act.  NPDWRs 
include  "criteria  and  procedures  to 
assure  a  supply  of  drinking  water  which 
dependably  compUes  with  such 
maximum  contaminant  levels;  including 
quality  control  and  testing 
procediues  .  .  .  ."  see  42  USC 
300f(l)(D).  hi  addition,  SDWA  section 
1445(a)  of  the  Act  authorizes  the 
Administrator  to  establish  regulations 
for  monitoring  to  assist  in  determining 
whether  persons  are  acting  in 
compliance  with  the  requirements  of  the 
SDWA  see  42  USC  SOOH.  EPA's 
promulgation  of  analytical  methods  is 
authorized  under  these  sections  of  the 
SDWA  as  well  as  the  general  rulemaking 
authority  in  SDWA  section  1450(a),  42 
USC  300}-9(a). 

n.  Regulatory  Background 

EPA  has  promidgated  analytical 
methods  for  all  currenUy  regulated 
drinking  water  contaminants  for  which 
it  has  promulgated  MCLs  or  monitoring 
requirements.  In  most  cases,  the  Agency 
has  approved  use  of  more  than  one 
analytical  method  for  measurement  of  a 
contaminant  and  laboratories  may  use 
any  approved  method  for  determining 
compUance  with  an  MCL  or  monitoring 
requirement.  After  any  regulation  is 
published.  EPA  may  amend  the 
regulations  to  approve  additional 
methods  or  modifications  to  approved 
methods.  In  addition,  the  Agency  may 
withdraw  methods  that  become  obsolete 
or  amend  other  requirements  (such  as 
certification  requirements)  associated 
with  the  use  of  approved  methods.  EPA 
takes  these  actions  as  quickly  as 
possible  after  new  or  revised  methods 
arepubUshed. 

The  most  recent  actions  that  induded 
approving  new  or  revised  analytical 
methods  were  published  on  December 
5, 1994  (59  FR  62456);  May  14, 1996  (61 
FR  24353)  and  on  March  5, 1997  (62  FR 
10168).  In  these  final  rules  EPA 
approved  use  of  new  methods  or 
modifications  of  existing  methods  that 
EPA  beheved  were  as  good  as,  or  better 
than,  previously  approved  methods  and 
test  procedures.  These  rules  approved 
methods  for  the  analysis  of  chemical, 
microbiological  and  radiological 
contaminants  in  drinking  water 
samples. 

m.  Explanation  of  Today's  Action 

This  rule  approves  new  versions  of 
currently  approved  Environmental 
Protection  Agency  (EPA)  methods., 
American  Society  for  Testing  and 


Materials  (ASTM)  methods,  and 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater  (Standard 
Methods  or  SM)  for  compUance  vtrith 
drinking  water  standards  and 
monitoring  requirements.  Compared  to 
the  currenUy  approved  versions,  the 
new  versions  contain  primarily  editorial 
or  technical  changes  and  other  changes 
that  make  the  methods  easier  to  conduct 
or  safer.  The  rule  only  withdraws 
previously  approved  versions  of  EPA 
methods.  Previously  approved  versions 
of  ASTM  and  Standard  Methods  are  not 
withdrawn  and  laboratories  may 
continue  to  use  them.  By  today's  action, 
EPA  also  recommends  additional 
methods  for  monitoring  of  chloride  and 
sulfate  which  are  regulated  under  the 
National  Secondary  Drinking  Water 
Regulations.  Finally,  today's  action  also 
corrects  method  dtations  and  makes 
other  minor  technical  corrections  to  the 
regulations. 

The  Agency  is  promulgating  these 
regulatory  actions  as  a  "direct  final" 
rule.  A  direct  final  rulemaking  involves 
pubUshing  of  a  rule  with  a  delayed 
effective  date  as  well  as  a  companion 
proposed  rule  referencing  the  direct 
final  rule  and  inviting  pubUc  comment 
The  delayed  effective  date  on  the  final 
rule  aUows  for  the  receipt  of  relevant 
adverse  comment  before  the  direct  final 
rule  goes  into  effect  If  EPA  receives 
relevant  adverse  comments  on  the 
companion  proposal  on  or  before 
November  2, 1998,  then  EPA  will  take 
additional  action  necessary  to  respond 
to  those  comments  prior  to  the  effective 
date  (i.e.,  withdraw  any  or  all  of  the 
actions  and  proceed  with  a  revised  ride 
based  on  the  companion  proposal).  EPA 
has  chosen  to  use  the  direct  final 
approach  for  these  regulatory  actions 
because  the  Agency  does  not  expect  to 
receive  adverse  pubUc  comments. 
Additionally,  the  procedure  allows  for 
the  most  expeditious  implementation 
possible  consistent  with  the 
Administrative  Procedure  Act  (APA).  If 
EPA  deddes  to  withdraw  any  or  all  of 
the  actions,  EPA  will  proceed  with  a 
revised  rule  based  on  the  companion 
proposal. 

A.  Approval  of  Updated  Version  of 
Compliance  Analytical  Methods 

The  updated  versions  of  previously 
approval  methods  discussed  in  this 
section  contain  changes  that  EPA 
believes  will  be  considered  non- 
controversial  and  useful  by  laboratory 
personnel  and  certification  offidals. 

ASTM  and  Standard  Methods 

In  this  direct  final  rule,  EPA  is 
approving  revised  versions  of  ASTM 
methods  and  Standard  methods  that  are 
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published  respectively  in  the  1996 
Annual  Book  ofASTM  Standards 
(ASTM  1996]  and  in  the  19th  edition  of 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater  (APHA  1995). 
These  methods  include  6  revised  ASTM 
Methods  and  23  revised  Standard 
Methods.  EPA  is  also  approving  the 
unchanged  versions  of  19  ASTM 
methods  emd  31  Standard  Methods  that 
are  published  in  the  1996  ASTM  and 
1995  Standard  Methods  publications. 
Although  these  50  methods  are  not 
changed  from  previous  versions,  ASTM 
and  Standard  Methods  reprints  the 
unchanged  methods  along  with  the 
revised  methods  so  that  the  books 
include  all  of  the  current  versions  of  the 
chemical  and  microbiological  methods 
published  by  the  respective 
organization.  Because  EPA  is  not 
withdrawing  approval  of  the  currently 
approved  version  of  any  ASTM  or 
Standard  Method,  approval  of  the 
revised  methods  via  a  direct  final 
rulemaking  should  not  have  any  adverse 
effect  on  users.  Comments  are  not  being 
solicited  on  the  unchanged  methods. 

All  6  of  the  revised  ASTM  methods 
and  11  of  the  23  revised  Standard 
Methods  contain  only  editorial  changes 
or  minor  editorial  clarifications.  Twelve 
of  the  revised  Standard  Methods  contain 
minor  technical  clarifications  or 
voltmtary  but  useful  options,  such  as 
better  explanations  on  conducting  a 
specific  step  in  the  method, 
recommendations  for  safer  handling  or 
disposal  of  hazardous  reagents,  and 
options  to  use  alternative  procedures, 
reagents  or  equipment.  The  changes 
between  the  old  and  new  versions  of  the 
12  revised  Standard  Methods  are 
described  below. 

Twelve  of  the  revised  Standard 
methods  include  eleven  microbiology 
methods  and  one  turbidity  method.  The 
eleven  microbiology  methods  published 
in  the  19th  edition  of  Standard  Methods 
have  been  extensively  rewritten  to 
improve  clarity  and  ease  of  use.  The 
revised  methods  are  SM  9215B;  SM 
9221A,B.CX).E;  SM  9222A3.CJ):  and 
SM  9223.  For  the  convenience  of  the 
user,  the  new  versions  contain  certain 
steps  that  presently  are  only  specified  in 
the  regulations  at  40  CFR  141.21(f). 
Thus,  the  new  versions  eliminate  the 
need  to  consult  the  Code  of  Federal 
Regulations  to  obtain  directions  for 
conducting  certain  steps  in  the  analysis, 
such  as  use  of  MUG  media  in  SM  9221E. 
The  revised  turbidity  method  is  SM 
2130B.  Previously,  EPA  and  Standard 
Methods  adopted  the  same  definition 
for  primary  standards  in  turbidity 
methods,  hi  the  19th  edition  version  of 
SM  2130B,  only  formazin  polymer  is 
designated  as  the  primary  standard 


reference  suspension  with  all  others 
being  designated  as  secondary 
standards.  This  change  is  discussed  in 
more  detail  by  Posavec  (AWWA  19961. 
EPA  considers  this  change  to  be 
acceptable  and  approves  SM  2130B 
(19th  ed.). 

EPA  Methods 

This  section  discusses  fourteen 
revised  EPA  methods,  which  are 
pubUshed  in  the  manual  "Methods  for 
the  Determination  of  Organic 
Compounds  in  Ehinking  Water 
Supplement  III"  (EPA  Supplement  IH) 
(EPA  1995].  Previous  versions  of  these 
methods  were  approved  in  final  rules 
pubUshed  on  December  5. 1994  (59  FR 
62456,  the  methods  rule)  and  on  May 
14. 1996  (61  FR  24353,  the  ICR  rule). 
The  new  versions  contain  minor 
corrections,  minor  technical 
enhancements  and  editorial 
improvements.  The  new  versions  also 
include  the  mandatory  method 
modifications  that  were  approved  in  the 
1994  methods  rule  and  published  in  the 
EPA  docimient  "Technical  Notes  on 
Drinking  Water  Methods"  (Tech  Notes) 
[EPA  1994b].  hi  the  1994  rule.  EPA 
stated  that  the  modifications  in  Tech 
Notes  would  be  placed  in  the  affected 
method  when  the  method  was  revised 
for  the  next  supplement  of  the  manual 
of  organic  methods.  EPA  revised  these 
methods  in  the  August  1995  publication 
of  the  revised  versions  in  EPA 
Supplement  III. 

Under  the  Administrative  Procedure 
Act  (APA)  and  SDWA.  EPA  may 
approve  a  new  method  and  withdraw  a 
previously  approved  method  within  30 
days  and  18  months,  respectively,  after 
promulgation  of  a  final  rule.  The  timing 
of  the  withdrawal  of  the  older  EPA 
methods  should  have  no  adverse  effect 
on  laboratories  because  of  the  17  month 
transition  period  from  the  old  to  the 
new  versions.  This  overlap  in  approval 
and  withdrawal  dates  gives  laboratories 
sufficient  time  to  become  certified  with 
the  new  methods.  Because  the  changes 
between  the  new  and  older  versions  are 
minor.  EPA  expects  that  States  will 
honor  the  certification  status  long 
enough  for  laboratories  to  conveniently 
change  to  the  new  versions  even  if  this 
should  take  more  than  17  months. 

As  explained  in  the  introduction  to 
EPA's  Supplement  III  manual,  all  the 
methods  in  EPA  Supplement  III  either 
have  a  new  revision  number  or  a  new 
method  number.  New  revision  numbers 
for  Methods  502^.  504.1.  505.  506,  507. 
508.  508.1.  515.1,  515.2.  524.2.  525.2 
and  531.1  indicate  a  relatively  small 
modification  to  the  method.  New 
method  niunbers  for  Methods  551.1  and 
552.2  indicate  a  relatively  larger  change 


in  the  method  that  significantly 
enhances  the  performance  of  the 
method.  Differences  between  the 
previous  version  and  the  new  version  of 
EPA  methods  (EPA  Supplement  III)  of 
each  method  are  described  below. 

Quality  Control  Improvements  in  EPA 
Methods  505,  506,  507,  508,  515.1. 
515.2. 531.1. 551.1  and  552.2 

EPA  changed  the  quality  control 
requirements  in  some  EPA  Supplement 
in  methods  to  improve  uniformity  from 
EPA  method  to  method  and  to  ensure 
the  quality  of  the  data.  For  example,  the 
criteria  in  methods  505,  506.  507.  508. 
515.1.  515.2,  531.1,  551.1  and  552.2  for 
judging  the  acceptability  of  analyte 
recoveries  have  been  changed  to  put  an 
upper  limit  on  the  allowed  variability. 
Without  this  upper  limit  the  allowed 
variability,  which  was  based  only  on  the 
percent  relative  standard  deviation 
(RSD)  of  previous  recoveries  and  not  a 
fixed  numerical  Umit,  could  increase  to 
unacceptable  limits  if  the  RSD 
continued  to  increase  during  routine  use 
of  the  method. 

The  revised  criteria  still  allow  the 
recoveries  to  vary  by  as  much  as  three 
times  the  RSD  provided  this  value  does 
not  exceed  a  fixed  numerical  limit.  The 
fixed  (usually  ±30%)  limit  is  specified 
in  the  initial  demonstration  of  capabiUty 
section  of  each  EPA  method.  JEPA  uses 
the  initial  demonstration  of  capability  to 
set  a  fixed  upper  limit  for  analyte 
recoveries  because  recoveries  should 
not  vary  more  in  routine  use  than  when 
the  method  was  first  validated  by  the 
laboratory. 

Detector  Substitution  in  EPA  Methods 
505.  507.  508  and  508.1 

EPA  Methods  505  and  508.1  measure 
several  regulated  analytes.  EPA  Method 
508  measures  a  subset  of  these  analytes 
and  EPA  Method  507  measiires  the 
remainder.  EPA  Methods  505. 508  and 
508.1  were  developed  and  validated  by 
EPA  only  with  an  electron  capture  (EC) 
detector  and  Method  507  only  with  a 
nitrogen-phosphorous  (NP)  detector. 
Previous  versions  of  EPA  Methods  505, 
507  and  508  allowed  use  of  either  an  EC 
or  NP  detector  provided  the  method 
performance  criteria  were  met  EPA  has 
data  [NY  1996]  from  the  Suffolk  County 
Water  Authority  (a  New  York 
laboratory)  that  demonstrate  better 
sensitivity  for  simazine,  atrazine, 
alachlor.  butachlor  and  metolachlor 
using  a  NP  detector  with  EC  Method 
508.1  conditions.  Because  EPA  believes 
interchange  of  detectors  may  work 
under  some  circumstances  for  some 
analytes,  in  today's  nde  EPA  allows  use 
of  either  an  EC  or  NP  detector  in  EPA 
Methods  505.  507.  508  and  508.1 
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.  provided  all  regulatory  limits  and 
quidity  control  criteria  in  the  method 
are  met. 

Recommendations  to  Improve  Detection 
Limits  in  EPA  Method  505  and  for  Total 
Metals 

EPA  is  recommending  the  use  of 
alternative  approved  methods  when 
lower  detection  limits  are  needed  for 
contaminants  analyzed  with  EPA 
Method  505.  Although  substitution  of  a 
NP  detector  for  the  EC  detector  specified 
in  EPA  Method  505  will  improve 
detection  limits  for  nitrogen-containing 
compounds,  it  will  not  improve 
detection  of  non-nitrogen  analytes,  such 
as  aroclors.  Rather  than  change  the  EC 
detector  in  EPA  Method  505,  EPA 
recommends  in  a  footnote  to  the  table  of 
approved  methods  at  40  CFR  141.24(e) 
use  of  the  other  approved  EPA  Methods 
508.1.  525.2,  507  and  508.  EPA 
especially  recommends  use  of  EPA 
Method  508.1  when  low  detection  limits 
are  required  or  when  users  want  to  use 
small  voliunes  of  solvent.  Reasons  for 
the  difference  in  detection  limit 
performance  between  EPA  Method  505 
and  the  alternate  methods  are  described 
below. 

In  1986  EPA  developed  EPA  Method 
505  using  the  EC  detector  as  an 
alternative  to  EPA  Methods  507  and 
508.  A  primary  advantage  of  EPA 
Method  505  was  the  use  of  less  sample 
(35  ml  compared  to  1  L)  and  less  solvent 
(2  ml  of  hexane  compared  to  180  ml  of 
methylene  chloride).  However,  the 
analyte-to-water  sample  concentration 
factor  in  EPA  Methods  507  and  508  of 
200:1  is  more  favorable  than  the  17.5:1 
factor  in  EPA  Method  505.  The  lower 
concentration  factor  means  that  it  is 
more  difficult  to  obtain  low  detection 
limits  with  EPA  Method  505.  EPA 
developed  Method  508.1  in  1994  as  an 
alternative  to  EPA  Methods  505,  507 
and  508.  EPA  Method  508.1,  through 
use  of  solid  phase  extraction  media, 
combines  the  advantages  of  high  analyte 
concentration  (1000:1  concentration 
factor)  and  small  volumes  of  extraction 
and  rinsing  solvents  (about  40  ml). 

EPA  is  also  specifying  how  to  achieve 
lower  detection  limits  in  the  analysis  of 
metals.  In  footnotes  to  the  table  of 
approved  methods  at  40  CFR 
141.23(k)(l),  EPA  provides  instructions 
on  using  various  preconcentration 
techniques  to  achieve  better  method 
sensitivity.  EPA  used  these  techniques 
to  determine  many  of  the  detection 
limits  that  are  specified  in  EPA  Methods 
200.7,  200.8  and  200.9. 


Additional  Analytes  in  EPA 
Supplement  III  versions  of  Methods 

508.1.  525.2  and  551.1 

EPA  Method  508.1,  Rev.  1.0  covered 
many  EPA  Method  507  and  508 
analytes,  but  not  butachlor,  PCBs  or 
toxaphene.  Based  on  new  data  that  is 
published  in  Rev.  2.0,  EPA  Method 
508.1  now  measures  butachlor. 
toxaphene  and  PCBs  (as  aroclors).  EPA 
is  also  publishing  data  in  EPA  Method 

525.2,  Rev.  2.0  that  supports  approval  of 
this  method  for  Aroclor  analysis.  EPA 
Method  551.1,  which  is  replacing  EPA 
Method  551,  contains  data  to  support 
approval  of  the  method  for  the  analysis 
of  fourteen  additional  contaminants. 
The  new  regulated  analytes  measured 
by  EPA  Method  551.1  that  were  not 
measured  by  EPA  Method  551  are:  1,1.2- 
trichloroethane,  alachlor,  atrazine. 
endrin,  heptachlor,  heptachlor  epoxide, 
hexachlorobenzene, 
hexachlorocyclopentadiene,  lindane, 
methoxychlor  and  simazine.  The  new 
unregulated  analytes  measured  by  EPA 
Method  551.1  are:  1,2,3- 
trichloropropane,  metolachlor  and 
metribuzin. 

Other  Differences  in  Currently 
Approved  and  EPA  Supplement  III 
Versions  of  EPA  Methods 

Methods  in  EPA  Supplement  III  are 
Usted  below  by  method  and  revision 
number  along  with  a  brief  description  of 
some  of  the  changes  new  to  the  EPA 
Supplement  III  version  of  the  method. 

EPA  Method  502.2,  Rev.  2.1  This 
method  is  imchanged  from  Rev.  2.0  (as 
modified  by  Tech  Notes)  except  for 
minor  editorial  clarifications  and  the 
removal  of  an  option  to  use  single  point 
cahbration.  This  single  point  calibration 
option  had  been  carried  forward  from 
versions  of  EPA  Method  502  that  were 
developed  in  the  late  1970's  when  gas 
chromatographs  and  data  systems  were 
much  less  advanced  than  today.  EPA 
Method  502.2  is  the  only  multi-analyte 
method  in  which  EPA  allowed  single 
point  calibration  exception  to  method 
QC  requirements.  Single  point 
calibration  was  intended  for  occasional 
use  when  one  or  two  analytes  of  the 
sixty  analytes  failed  the  continuing 
cahbration  check  specified  in  the 
method  and  when  these  analytes  were 
not  routinely  expected  to  be  a  source  of 
drinking  water  contamination.  Under 
the  single  point  cahbration  option,  if  an 
uncaUbrated  analyte  was  detected  in  a 
comphance  sample,  EPA  allowed 
quantitation  using  a  standard  very  close 
to  the  imknown  amoimt. 

EPA  is  removing  single  point 
cahbration  from  EPA  Method  502.2 
because  advances  in  GC  technology  in 


the  last  two  decades  make  it 
unnecessary.  Analytes  fall  outside  the 
QC  criteria  of  the  method  less  frequently 
today  and  when  they  do,  the  calibration 
can  be  rechecked  quickly  using  modem 
data  systems.  It  is  important  to  recheck 
the  cahbration  because,  rather  than 
being  a  random  error,  the  QC  failure 
may  indicate  that  the  method  detection 
limit  has  changed  enough  to  produce 
false  negative  results  in  comphance 
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EPA  Method  504.1,  Rev.  1.1  Other 
than  minor  editorial  clarifications,  this 
method  is  unchanged  from  the  previous 
version  of  504.1  (as  modified  by  Tech 
Notes).  The  EPA  Supplement  Ul  version 
(Rev.  1.1)  more  clearly  states  that 
dibromochloromethane  is  a  commonly 
occurring  drinking  water  contaminant 
that  can  easily  be  misidentified  as 
ethylene  dibromide  unless  the 
confirmatory  procedures  described  in 
the  method  are  adhered  to. 

EPA  Method  505.  Rev.  2.1  This 
method  is  modified  from  Rev.  2.0  as 
described  above  regarding  substitution 
of  a  NP  detector  and  some  changes  in 
the  quahty  control  requirements.  The 
EPA  Supplement  HI  version  also 
contains  additional  instructions  on  the 
measurement  of  multi-component 
mixtures,  such  as  aroclora. 

EPA  Methods  506,  515.1.  515.2.  524.2 
and  531.1  Other  than  minor  editorial 
clarifications  and  the  quahty  control 
changes  discussed  above,  the  EPA 
Supplement  III  version  of  each  of  these 
methods  is  unchanged  from  the 
previous  version.  £)ata  tables  in  the  EPA 
Supplement  Ul  versions  of  EPA 
Methods  515.1  and  531.1  are 
reorganized  for  clarity  and  addition  of 
method  detection  limits. 

EPA  Method  507.  Rev.  2.1  This 
method  is  modified  from  Rev.  2.0  as 
described  above  regarding  substitution 
of  an  EC  detector  and  some  changes  in 
the  quahty  control  requirements.  Data 
tables  are  reorganized  for  clarity  and 
addition  of  method  detection  limits. 

EPA  Method  508.  Rev.  3.1  This 
method  was  modified  from  Rev.  3.0  as 
described  above  regarding  substitution 
of  a  NP  detector  and  some  changes  in 
the  quahty  control  requirements.  Rev. 
3.1  also  contains  additional  instructions 
on  the  measuranent  of  multi- 
component  mixtures,  such  as  aroclors. 
Data  tables  are  reorganized  for  clarity 
and  addition  of  method  detection  limits. 

EPA  Method  508.1.  Rev.  2.0  This 
method  is  modified  from  Rev.  1.0  as 
described  above  regarding  substitution 
with  a  NP  detector  and  addition  of 
aroclors,  butachlor  and  toxaphene,  as 
analytes.  Sample  holding  times,  analyte 
recoveries  and  other  method 
performance  data  were  obtained  using 


47102        Federal  Register/Vol.  63,  No.  171 /Thursday,  September  3,  1998/RuIes  and  Regulations 


the  same  procedures  used  in  EPA 
Method  525.2.  These  procedures 
include  acidification  of  the  sample  at 
the  time  of  collection  and  use  of  solid- 
phase  extraction  (SPE)  media  to  extract 
the  analytes  from  the  drinking  water 
sample.  The  analytes  in  EPA  Methods 

508.1  and  525.2  with  SPE  are  similar  to 
those  measxired  with  EPA  Methods  505, 
507  and  508.  which  use  liquid-liquid 
extraction  (LLE)  to  extract  the  analytes. 
Although  the  analytes  are  similar,  ordy 
the  SPE  methods  (in  both  the  previous 
and  the  EPA  Supplement  m  versions) 
require  that  the  sample  be  acidified. 
Acidification  increases  the  SPE 
extraction  efficiency  for  some  analytes 
and  the  holding  times  for  some  analytes 
are  longer  relative  to  the  LLE  methods. 
EPA  develops  multi-analyte  methods 
with  sample  collection  and  preparation 
procedures  that  are  appropriate  for  the 
entire  analyte  list.  Although 
acidification  may  not  be  necessary  to 
measure  every  EPA  Method  508.1  or 

525.2  analyte,  EPA  did  not  develop 
these  methods  to  allow  the  omission  of 
some  sampling  or  procedural  steps  for 
laboratories  that  analyze  only  a  portion 
of  the  method  analytes.  Thus,  EPA 
continues  to  require  acidification  of 
samples  that  are  analyzed  with  EPA 
Methods  508.1  and  525.2  using  SPE. 

EPA  Method  509,  Rev.  1.1  This 
method  is  a  single  analyte  method  for 
the  pesticide  metabolite 
ethylenethiourea  (ETU).  This  method  is 
not  proposed  in  today's  rule  because 
there  are  no  drinking  water  monitoring 
requirements  for  ETU.  However,  EPA 
recommends  this  method  for  use  by 
systems  wishing  to  measure  ETU  in 
drinking  water  samples. 

EPA  Method  525.2.  Rev.  2.0  As 
discussed  above.  Rev.  2.0  is  modified 
from  Rev.  1.0  to  add  aroclors  as 
analytes.  The  method  instructions  also 
clarify  that  the  extract  holding  time  is 
measured  from  the  time  of  extraction 
and  not  from  the  time  of  sample 
collection. 

EPA  Method  551.1.  Rev.  1.0  EPA 
Method  551.1  is  an  improvement  to  EPA 
Method  551  because  it  uses  a  buffer  that 
increases  sample  holding  times  from  2 
days  to  14  days.  EPA  Method  551.1  was 
recently  approved  for  ICR  monitoring  at 
40  CFR  141.142  in  the  1996  ICR  rule  (61 
FR  24383,  table  7).  It  will  be  approved 
as  a  replacement  for  EPA  Method  551  at 
40  CFR  141.24(e)  for  analysis  of 
trihalomethanes  and  twenty  other 
organic  chemicals.  Besides  the  buffer, 
other  differences  between  EPA  Methods 
551  (as  modified  by  Tech  Notes)  and 
551.1  include  use  of  surrogate  and  other 
quality  control  standards  to  improve  the 
precision  and  accuracy  of  the  method. 
The  QC  sections  of  the  method  have 


been  changed  to  accommodate  these 
changes  to  the  method. 

EPA  Method  552.2.  Rev.  1.0  This 
liquid-liquid  extraction  (LLE)  method 
was  developed  as  an  alternative  to  EPA 
Method  552.1,  which  is  a  soUd  phase 
extraction  (SPE)  method.  EPA  Method 
552.2  using  LLE  was  approved  for 
meastuement  of  several  disinfection  by- 
products in  the  1996  ICR  rule  and  in 
today's  rule  EPA  is  approving  it  for 
analysis  of  dtdapon.  To  allow  users  a 
choice  of  either  liquid  or  solid  phase 
extraction  EPA  is  not  withdrawing 
approval  of  EPA  Method  552.1  using 
SPE. 

B.  Use  of  Previous  Versions  of 
Compliance  Analytical  Methods 

In  the  1994  methods  rule  (59  FR 
62456),  EPA  approved  only  one  version 
of  each  compliance  method  that  was 
published  by  ASTM,  Standard  Methods 
or  EPA.  The  effective  date  of  this  action 
was  July  1, 1996.  EPA  approved  only 
the  1994  versions  because  these 
versions  generally  contained  significant 
improvements  in  safety,  quality 
assurance  or  performance.  In  today's 
rule  EPA  is  approving  methods  that  are 
in  the  1996  ASTM  Annual  Book  and  in 
the  19th  edition  of  Standard  MethodSi 
but  EPA  is  not  withdrawing  approval  of 
the  currently  approved  versions  which 
are  published  in  the  1994  ASTM 
Annual  Book  and  in  the  18th  edition  of 
Standard  Methods.  EPA  is  approving 
use  of  the  two  versions  of  the  same 
method  because  the  differences  between 
the  versions  are  too  minor  to  require 
users  to  purchase  new  books. 
Depending  on  the  nature  and  extent  of 
futiue  revisions,  EPA  may  propose  to 
approve  only  the  most  recent  versions  of 
methods  published  by  ASTM  or  the 
relevant  Standard  Methods  conunittee. 

Previously  approved  versions  of  EPA 
methods  will  remain  available  for 
compliance  monitoring  imtil  March  3, 
2000.  The  previous  versions  of  EPA 
methods  are  502.2  Rev.  2.0,  505  Rev. 
2.0,  507  Rev.  2.0,  508  Rev.  3.0,  515.1 
Rev.  4.0,  531.1  Rev.  3.0  found  in 
"Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking 
Water",  December  1988,  revised  July 
1991;  methods  506  Rev.  1.0  and  551 
Rev.  1.0  found  in  "Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water — Supplement  I",  July 
1990;  methods  515.2  Rev.  1.0  and  524.2 
Rev.  4.0  found  in  "Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water — ^Supplement  H," 
August  1992;  and  methods  504.1  Rev. 
1.0,  508.1  Rev.  1.0,  525.2  Rev.1.0 
available  from  US  EPA  NERL. 
Cincinnati,  OH  45268. 


Sources  for  obtaining  copies  of  the 
approved  versions  of  compliance 
methods  are  listed  in  the  Addresses 
section  at  the  beginning  of  this  rule,  in 
the  References  section  below  and  at  40 
CFR  Parts  141  and  143.  Users  of  the 
Internet  can  retrieve  information  about 
current  EPA  methods  manuals  under 
the  EPA  home  page  at  the  Internet 
address:  http://www.epa.gov/ 
nerlcwww/methmans.htial.  This  site 
contains  the  titles,  ordering  information 
with  publication  numbers,  abstracts, 
tables  of  contents,  and  analyte-method 
cross  reference  lists  for  EPA  manuals 
that  were  published  between  1988  and 
1995.  The  cross  reference  lists  are 
especially  helpful  because  they  match 
alphabetical  lists  of  analytes  with  the 
corresponding  method(s)  of  analysis. 

C.  Technical  Corrections  and 
Amendments 

Today's  action  also  makes  corrections 
in  method  citations  and  minor  changes 
to  the  regulations.  The  regulatory  - 
changes  include  corrections  or 
clarification  to  current  requirements  for 
composition  of  Performance  Evaluation 
(PE)  samples,  frequency  of  PE-analysis, 
sample  collection,  sample  holding 
times,  description  of  add  herbicides. 
These  technical  corrections  and 
amendments  are  discussed  in  detail 
below. 

SM  4110B 

Hie  citation  for  SM  41 103  in  the 
tables  of  methods  listed  at  40  CFR 
141.23(k)(l)  and  143.3(b)  is  incorrect  for 
some  contaminants.  This  approved 
method  uses  ion  chromatography  in  a 
chemical  suppression  mode.  In  the  1994 
methods  rule  (59  FR  62456).  EPA 
inadvertently  listed  this  method  as  4110 
for  sonte  contaminants.  The  4110 
designation  may  confuse  some  readers 
because  it  might  imply  approval  of  SM 
4110C,  which  is  also  contained  within 
the  SM  4110  citation.  EPA  has  never 
approved  nor  intended  to  approve  SM 
4110C,  which  uses  ion  chromatography 
in  an  electronic  suppression  mode.  In 
today's  rule,  EPA  is  correcting  all 
citations  to  be  SM  4110B. 

PE  Sample  Composition 

In  the  futiue,  EPA  may  elect  to  make 
performance  evaluation  (PE)  samples 
more  challenging  and  lower  the  costs  of 
the  PE  program  by  not  including  all 
regulated  contaminants  in  each  PE 
study.  This  would  mean  that  a 
laboratory  could  be  required  to  report 
whether  or  not  a  contaminant  was 
detected  in  the  PE  sample  and  correctly 
report  the  concentration  of  each 
contaminant  that  it  did  detect  in  the 
sample.  Correct  reporting  of 
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concentrations  is  described  and 
specified  in  regulations  as  being  within 
certain  "acceptance  limits"  around  the 
true  value.  EPA  would  apply  the 
acceptance  limits  specified  in  the 
regulations  only  if  the  contaminant  has 
been  added  to  die  PE  sample,  i.e.,  these 
limits  do  not  apply  for  concentrations  of 
zero. 

By  today's  action  EPA  amends  the 
introduction  to  the  tables  of  acceptance 
criteria  in  the  regulations  to  clarify  that 
EPA  may  include  any  number  of 
contaminants  in  any  PE  sample.  The 
regulations  at  §  141.23(k)(3), 
§  141.24(f)(17)  and  §  141.24(h)(19)  are 
revised  to  change  "Achieve  .  .  .  results 
.  .  ."  to  "For  each  contaminant  that  has 
been  included  in  the  sample  achieve 
.  .  .  results  .  .  .".  This  amendment 
means,  for  example,  that  although  the 
acceptance  limit  for  nitrate  is  ±10%  at 
^.4  mg/L,  the  analyst  would  not  need 
to  achieve  this  acceptance  limit  if 
nitrate  is  not  added  to  the  PE  sample 
and  the  true  value  is  therefore  zero. 

Annual  PE  Reqvurement 

In  the  State  certification  of 
laboratories  to  measure  for  a 
contaminant,  EPA  has  long 
recommended  that  the  laboratory 
analyze  a  PE  sample  within  prescribed 
acceptance  limits  for  that  contaminant. 
EPA  recommends  an  annual  frequency 
for  these  tests  in  the  Manual  for  the 
Certification  of  Laboratories  Analyzing 
Drinking  Water  [EPA  1997],  thoxxg^  the 
Agency  has  not  specified  a  frequency 
requirement  in  the  related  drinking 
water  regiUations.  All  States  that 
conduct  laboratory  certification 
programs  currently  require  laboratories 
to  pass  these  tests  at  least  once  a  year. 
EPA  believes  an  annual  demonstration 
is  an  appropriate  requirement.  In 
today's  rule,  EPA  amends  the 
regulations  to  adopt  the  universal 
requirament  for  laboratories  to 
successfully  analyze  a  PE  sample  at 
least  cmce  each  year.  Though  not 
specified  in  &e  regulation,  the  PE 
sample  may  be  provided  by  EPA,  the 
State  or  by  a  third  party  with  the 
approval  of  the  State  or  EPA. 

EPA  already  proposed  to  include  such 
a  requirement  in  a  previous  notice  at  62 
FR  36100  (July  3, 1997).  Conmienten 
questioned  why  EPA  proposed  PE 
sample  testing  once  a  year,  rather  than 
twice  a  year  consistent  with  proposals 
under  consideration  by  the  National 
Environmental  Laboratory  Accreditation 
Council  (NELAC).  Today's  action  and 
the  NELAC  proposals  are  not 
inconsistent  because  today's  action 
establishes  minimum  standards;  the 
NELAC  standards  would  establish 
higher  standards  that  would  be 


voluntary.  NELAC  has  been  considering 
standards  for  accreditation  of 
laboratories  under  the  National 
Environmental  Laboratory  Accreditation 
Program  (NELAP).  NELAP  accreditation 
is  volimtary  and  intended  to  promote 
consistency  between  State  accreditation 
standards  for  laboratories  who  operate 
in  more  than  one  State.  While  EPA 
encourages  states  to  adopt  the  NELAC 
standards,  such  adoption  would  also  be 
volxmtary.  Laboratories  conducting 
analyses  in  mtdtiple  states  may  strive 
for  compliance  with  the  NELAC 
standards,  such  as  two  annual  PE 
sample  analyses.  Not  all  laboratories, 
however,  need  to  meet  such  a 
requirement.  Therefore,  today's  action 
only  requires  laboratories  to  analyze  a 
single  1%  sample  once  a  year. 

Composite  Sample  Follow-up  Reporting 

Time 

The  regulations  at  40  CFR 
141.23(a)(4),  141.24(f)(14)  and 
141.24(h)(10)  specify  criteria  for  when 
an  individual  sample  collected  frtim  a 
compositing  point  must  be  analyzed  to 
confirm  the  results  of  the  analysis  of  the 
composite  sample.  The  confirmatory 
analysis  may  be  conducted  on  either  a 
duplicate  sample  (collected  at  each 
compositing  point)  or  on  follow-up 
samples  collected  later.  EPA  had 
intended  to  allow  systems  up  to  14-days 
to  collect,  analyze  and  report  the  residts 
of  these  samples  provided  the  sample 
holding  time  is  not  exceeded.  The 
wording  in  the  regulations  at  40  CFR 
141.23(a)(4)(iii),  141.24(f)(14)(ii)  and 
(h)(10)(ii).  however,  has  caused 
confusion  and  hardship  because  some 
States  have  required  some  systems  to 
report  the  results  of  the  analysis  of 
duplicate  confirmatory  samples  within 
14Alays  after  the  composite  sample  was 
collected  rather  than  14-days  after  the 
composite  result  is  obtained.  EPA  is 
amending  the  regulations  to  clarify  that 
the  confinnatory  analysis  result  may  be 
reported  up  to  14-days  after  completing 
analysis  of  the  composite  sample, 
provided  the  holding  time  of  die  sample 
is  not  exceeded. 

Sample  Collection  Procediues  for 
Asbestos  and  Nitrate 

The  table  at  40  CFR  141.23(k)(2)  lists 
preservation  procediues  and  holding 
times  for  several  drinking  water 
contaminants.  In  today's  rule,  EPA  is 
correcting  errors  in  the  table  for 
measiuement  of  asbestos,  nitrate  and 
total  nitrate  (nitrate  plus  nitrite). 

EPA  is  adding  the  48  hour  holding 
time  and  other  instructions  for 
collecting  asbestos  samples  that  were 
inadvertently  omitted  from  the  table. 
These  instructions  are  in  one  asbestos 


compliance  method  (EPA  Method  100.2) 
but  not  in  the  other  asbestos  compliance 
method.  Today's  rule  changes  the 
regulations  to  require  that  the 
preservation  procedures  and  holding 
times  specified  in  Method  100.2  apply 
to  all  compUance  analyses  of  asbestos. 

The  regulations  (40  CFR  I41.23(k)(2)) 
incorrectly  list  "nitrate"  as  the  analyte 
of  concern  in  two  types  of  samples: 
chlorinated  drinking  water  and 
unchlorinated  drinking  water  to  which 
sidfuric  add  (H2SO4)  has  been  added  as 
a  preservative  (see  table  1).  The  correct 
analyte  of  concern  in  both  cases  is  "total 
nitrate."  The  preservation  procedures 
and  holding  times  for  both  entries  are 
also  incorrect  Today's  rule  combines 
the  nitrate  entries  into  one  entry  for 
total  nitrate,  adds  an  entry  for  nitrate- 
only  determinations,  and  specifies 
correct  preservation  procedures  and 
sample  holding  times  for  nitrate  and 
•total  nitrate. 

The  corrected  preservation 
procedures  and  holding  time  for  nitrate- 
only  and  total  nitrate  determinations  are 
listed  below  in  table  2  and  in  the 
regulations  of  today's  rule  at  40  CFR 
141.23(k)(2).  Nitrate  and  nitrite  samples 
may  be  held  up  to  48  hours  if  kept  at 
4*C  or  less.  These  criteria  are  identical 
to  those  spedfied  for  wastewater 
samples  at  40  CFR  136.3(e)  and  in  EPA 
Method  300.0,  which  is  EPA's  most 
recenUy  developed  compliance  method 
for  nitrate,  nitrite  and  total  nitrate.  Total 
nitrate  samples  may  be  held  up  to  28 
days  if  the  sample  is  addified.  These 
criteria  are  identical  to  the  criteria  in 
Method  300.0  but  difiier  from  criteria 
spedfied  in  Table  n  at  40  CFR  136.3(e) 
in  that  addified  wastewater  samples 
must  be  kept  at  4*C  m  less.  Because 
holding  time  data  developed  for  the 
currmUy  approved  version  of  EPA 
Mediod  300.0  (Rev.  2.1,  August  1993) 
showed  addified  drinkiag  water 
samples  to  be  stable  for  28-days  when 
held  at  ambient  temperature,  EPA  will 
no  longer  require  chilling  of  addified 
samples  collected  for  determination  of 
total  nitrate  (nitrate-nitrite)  in  drinking 
water.  When  it  is  determined  that  data 
developed  with  Method  300.0  on 
drinking  water  samples  is  applicable  to 
samples  with  biological  activity  typical 
of  wastewato'  samples,  EPA  may  amend 
the  wastewater  regulations  to  remove 
the  requirement  to  chill  addified 
samples. 

Today's  rule  also  adds  a  footnote  to 
theUble  at  40  CFR  141.23(k)(2)  to 
explain  that  analysis  of  samples 
disinfected  with  an  oxidant  (such  as  free 
chlorine,  chlorine  dioxide  or  ozone)  or 
in  addified  samples  can  only  provide  a 
total  nitrate  result  (footnote  4  in  table  2). 
Nitrate  cannot  be  measured  separately 


47104        Federal  Register /Vol.  63.  No.  171 /Thursday.  September  3,  1998 /Rules  and  Regulations 


from  nitrite  in  these  samples  because 
the  acid  and  most  disinfectants  will 
oxidize  nitrite  to  nitrate.  Nitrate  may 


only  be  measured  separate  from  nitrite 
in  samples  that  have  not  been  acidified 
and  that  have  not  been  disinfected  or 


only  disinfected  with  a  minimal 
oxidant,  such  as  chloramine. 


Table  1.— CuRRErfr  Preservation  and  Holding  Times  at  40  CFR  I4l.23(k)(2) 


ContanfMnant 

Preservative^ 

Container  2 

Times 

AstMStos « _ 

Nitrate: 

Cool.  4»C  

Cool.  4«c "!."!!"!!!!!! 

Cone  H2SO4  to  pH 
<2. 

PorG 

PorG 

P  or  G 

PorG „... 

28  days. 
14  days. 

48  hours. 

Norvchlorinated 

Nitrile _ 

'  Pxpiastic,  hard  or  soft;  G-glass,  hard  or  soft 

2  In  aH  cases  samples  should  be  analyzed  as  soon  after  coHaction  as  posst)l«. 

3  See  melhod(s)  for  ttie  information  for  presen/ation. 


Table  2.— Corrected  Preservation  and  Holding  Tii^es  at  40  CFR  I4i.23(k)(2) 

Contaminant                                      ^^ 

Presen«tive^ 

Cortainere 

Wn^ 

Asbestos „ .L 

4«C 

HjSO*  

4»C 

p  or  G . 

48  hours* 

Nitrate*  - 1 

PorG. 

P  or  G 

P  or  G 

48  hours. 

Nitrate-Nitrttas  „.. 
Nitrite*  

, 

28  days. 
48  hours. 

1  When  indk^ated,  samples  must  be  acidified  at  the  time  of  collection  to  pH  <  2  with  concentrated  acid.  When  chining  is  indicated  the  sample 
must  be  shipped  and  stored  at  4'>C  or  less. 

2  P-plastic,  hard  or  soft;  G^ass,  hard  or  soft. 

3|n  aH  cases  samples  shouid  be  analyzed  as  soon  after  collection  as  possible.  Follow  addftional  (if  any)  information  on  preservation,  contain- 
ers or  holding  times  that  is  specified  in  metind. 

*Nitrata  may  only  be  measured  separate  from  nitrfte  in  samples  that  have  not  been  acidified  and  that  have  not  been  disinfected  or  only  d»- 
infected  wMh  a  minimal  oxidant,  such  as  chloramine.  Measurement  of  acidified  samples  or  waters  disinfected  with  free  chlorine,  cttlorine  doxide 
or  ozone  provides  a  total  nitrate  (sum  of  nitrate  plus  nitrite)  concentration. 

^Nitrata-Nitnte  refers  to  a  measurement  of  total  nitrate.  Acidification  is  not  required  if  total  nitrate  is  determined  within  48  hours  in  a  sample 
held  at  4*C  or  less.  However,  acidification  is  required  if  a  sample  is  to  be  held  for  longer  than  48  hours  because  the  disinfectant  residual  may  not 
be  maintained. 

"Insfructions  for  containers,  preservation  procedures  and  holding  times  as  specified  in  Method  100.2  must  be  adhered  to  for  aN  compliance 
analyses  includkig  those  conducted  with  Method  100.1. 


Analysis  of  Add  Herbicides 

The  herbicide,  2,4-D,  is  applied  as  an 
ester  form  and  not  as  the  acid,  2,4- 
dichlorophenoxy  acetic  acid.  The  MCIL 
for  2,4-D  is  listed  in  a  table  at  40  CFR 
141.61(c)  with  the  CAS  number.  94-75- 
7.  This  CAS  number  is  assigned  to  the 
ester,  acid  and  salt  forms  of  2,4-D.  To 
clarify  what  is  being  regulated  and 
analyzed,  today's  rule  changes  the 
description  of  the  contaminant  in  the 
table  of  approved  methods  at  40  CFR 
141.24(e)  from  "2,4-D"  to  "2,4-D  as  acid, 
salts  and  esters".  Today's  rule  also 
clarifies  in  the  footnotes  to  this  table 
that  "accurate  determination  of  the 
chlorinated  esters"  of  2,4-D  and  other 
regulated  acid  herbicides  "requires 
hydrolysis  of  the  sample  as  described  in 
Methods  515.1.  515.2  and  555." 

D.  Recommendation  for  Additional 
Methods  for  Chloride  and  Sulfate 

In  view  of  the  fact  that  National 
Secondary  Drinking  Water  Regulations 
are  not  federally  enforceable,  EPA  only 
recommends  analytical  methods  for 
monitoring  of  secondary  contaminants. 
These  methods  are  recommended  at  40 
CFR  143.4(b).  EPA  is  aware  that  some 
States  exercise  their  prerogative  to 


disallow  use  of  any  method  that  is  not 
listed  at  40  CFR  143.4(b).  EPA  is  also 
aware  that  titrimetric  methods  for 
chloride  and  turbidimetric  methods  for 
sulfate  monitoring  are  specified  for 
wastewater  monitoring  at  40  CFR  136.3 
but  not  for  drinking  water  at  40  CFR 
143.4(b).  This  discrepancy  in  approval 
can  increase  anal}rtical  costs  by 
requiring  a  laboratory  to  set  up  and 
support  different  analytical  methods  for 
the  same  contaminant. 

Because  EPA  seeks  to  eliminate 
unnecessary  hardships,  EPA 
reexamined  the  available  methods  for 
secondary  monitoring  of  sulfate  and 
chloride  and  compared  them  to  those 
proposed  (60  FR  53988,  October  18, 
1995)  or  approved  at  40  CFR  136.3 
(table  IB).  Based  on  this  evaluation, 
today's  rule  recommends  additional 
methods  for  chloride  and  sulfate 
monitoring. 

Today's  rule  recommends  the  silver 
nitrate  titrimetric  methods  SM  4500-Cl- 
B  and  ASTM  D  512-89B  for  secondary 
monitoring  of  chloride.  EPA  is  not 
recommending  any  titrimetric  methods 
for  chloride  that  use  mercuric  nitrate  for 
drinking  water  analysis  because  the 
method  produces  a  mercury-containing 


waste  that  is  considered  "hazardous" 
under  the  Resource  Conservation 
Recovery  Act  (RCRA).  This  action  is 
consistefit  with  EPA's  proposal  on  Jidy 
25, 1995  to  withdraw  approval  of 
mercuric  nitrate  methods  for  monitoring 
under  RCRA  (60  FR  37976). 

Today's  rule  also  recommends  two 
turbidimetric  methods.  SM  450O-SO4E 
and  ASTM  DS1&-90,  for  secondary 
monitoring  of  sulfate.  Although  the 
ASTM  and  Standard  Method 
turbidimetric  methods  for  sulfate  are 
similar  to  EPA  Method  375.4.  EPA  has 
not  and  will  not  recommend  the  EPA 
method  because  EPA  Method  375.4  is 
outdated  relative  to  D51&-90  and 
SM4500-SO4E.  Although 
recommending  tiirbidimetric  methods 
for  sulfate  at  §  143.4(b)  results  in 
approval  of  these  methods  for 
unregulated  contaminant  monitoring  at 
§  141.40(n)(12),  this  does  not  require  the 
Agency  to  adopt  these  methods  in  future 
rulemakings  (if  any)  on  sulfate. 

E.  Performance-based  Measurement 
System 

On  October  6, 1997.  EPA  published  a 
Notice  of  the  Agency's  intent  to 
implement  a  Performance  Based 


Federal  Register/ Vol.  63,  No.  171 /Thursday.  September  3,  1998/Rules  and  Regulations        47105 


Measurement  System  (PBMS)  in  all  of 
its  programs  to  the  extent  feasible  (62 
FR  52098).  The  Agency  is  currently 
determining  the  specific  steps  necessary 
to  implement  PBMS  in  its  programs  and 
preparing  an  implementation  plan. 
Final  decisions  have  not  yet  been  made 
concerning  the  implementation  of 
PBMS  in  water  programs.  However,  EPA 
is  currently  evaluating  what  relevant 
performance  characteristics  should  be 
specified  for  monitoring  methods  used 
in  the  water  programs  under  a  PBMS 
approach  to  ensure  adequate  data 
quality.  EPA  would  then  specify 
performance  requirements  in  its 
regulations  to  ensure  that  any  method 
used  for  determination  of  a  regulated 
analyte  is  at  least  equivalent  to  the 
performance  achieved  by  other 
currently  approved  methods.  Our 
expectation  is  that  EPA  will  publish  its 
PBMS  implementation  strategy  for  water 
programs  in  the  Federal  Register  by  the 
end  of  calendar  year  1998. 

Once  EPA  has  made  its  final 
determinations  regarding 
implementation  of  PBMS  in  programs 
imder  the  Safe  Drinking  Water  Act,  EPA 
would  incorporate  specific  provisions  of 
PBMS  into  its  regulations,  which  may 
include  specification  of  the  performance 
characteristics  for  measurement  of 
regulated  contaminants  in  the  drinking 
water  program  regulations. 

IV.  Regulati<Hi  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735;  October  4, 1993),  the  Agency 
must  determine  whether  the  r^ulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fiees. 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  ihe  Executive  Order. 


It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  EPA  generally  is  required  to 
conduct  a  regulatory  flexibility  analysis 
describing  the  impact  of  the  regulatory 
action  on  small  entities  as  part  of 
rulemaking.  However,  imder  section 
605(b)  of  the  RFA,  if  EPA  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  EPA  is  not 
required  to  prepare  a  regulatory 
flexibility  analysis.  Pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act, 
5  U.S.C.  605(b),  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  rule  approves  new  versions  of 
currently  approved  EPA  Methods, 
ASTM  Methods  and  Standard  Methods 
for  compliance  with  drinking  water 
standards  and  monitoring  requirements 
and  is  making  minor  tecfajiical 
corrections  or  amendments.  Previous 
versions  of  these  ASTM  and  Standard 
Methods  will  not  be  withdrawn,  public 
water  systems  and  laboratories 
performing  analyses  on  behalf  of  these 
systems  may  continue  to  use  them  after 
the  promulgation  of  today's  nde. 
Previous  version$  of  EPA  Methods, 
however,  will  be  withdrawn  after  18 
months,  but  this  delayed  effective  date 
should  provide  ample  time  for  the 
changeover.  The  incremental  change  in 
cost  associated  with  the  use  of  the  new 
versions  of  EPA  methods  will  be  very 
minor  because  the  new  versions  contain 
only  technical  enhancements  and 
editorial  improvements. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regidatory  alternatives  and 


adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 

proposals  with  significant  Federal        

intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  any  Federal  mandate 
that  may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  Thus, 
today's  nde  is  not  subject  to  the 
requirements  of  section  202  and  205  of 
the  UMRA.  Today's  rule  approves  use  of 
additional  analytical  methods  by 
laboratories  conducting  analysis  for 
contaminants  in  drinking  water  and 
thus  provides  operational  flexibility  to 
laboratory  analyst.  Although,  the  rule 
withdraws  earlier  versions  of  some 
methods,  and  provides  for  amendments 
to  change  Performance  Evaluation 
sample  composition  and  requires  yearly 
analysis  of  PE  samples.  EPA  anticipates 
no  increase  in  expenditure  or  biirden  on 
the  testing  laboratories,  and  thus,  no 
increase  in  expenditure  or  burden  on 
the  laboratories'  client  pubUc  water 
systems.  For  example,  the  differences 
between  the  replacement  methods  and 
the  withdrawn  methods  are  very  minor. 
In  fact,  the  newer  versions  are  easier  to 
use.  The  cost  of  the  PE  program  should 
decrease  because  the  testing  laboratories 
have  to  analyze  for  fewer  analytes. 
Requiring  PE  sample  analysis  once  a 
year  will  not  adversely  affect  the  testing 
laboratories  because  all  states  that 
conduct  laboratory  certification 
programs  currently  require  yearly  PE 
sample  analysis. 

In  view  of  the  fact  that  today's  rule 
provides  regulatory  relief  in  the  form  of 
increased  operational  flexibility  to 
laboratory  analysts,  and  thus  relief  to 
laboratories'  client  public  water 
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systems,  EPA  has  determined  that  this 
rule  contains  no  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments. 
Therefore,  today's  rule  is  not  subject  to 
section  203  of  UMRA. 

D.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq.,  EPA  must  submit  an  information 
collection  request  covering  information 
collection  requirements  in  a  rule  to  the 
Office  of  Management  and  Budget 
(C^fB)  for  review  and  approval.  This 
rule  contains  no  collection 
requirements.  Therefore,  preparation  of 
an  information  collection  request  to 
accompany  this  rule  is  lumecessary. 

E.  Science  Advisory  Board  and  National 
Drinking  Water  Advisory  Council,  and 
Secretary  of  Health  and  Human  Services 

In  accordance  with  Section  1412  (d) 
and  (e)  of  the  SDWA,  the  Agency 
submitted  this  proposal  to  die  Science 
Advisory  Board,  the  National  Drinking 
Water  Advisory  Council,  and  the 
Secretary  of  Health  and  Human  Services 
for  their  review.  They  had  no 
comments. 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
requirement  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Retigter.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C  804(2).  This 
rule  will  be  effective  January  4, 19i99. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  directed  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  material  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  Where 


available  and  potentially  applicable 
volimtary  consensus  standards  are  not 
used  by  EPA,  the  Act  requires  the 
Agency  to  provide  Congress,  through 
the  Office  of  Management  and  Budget 
(0MB),  an  explanation  for  the  reasons 
for  not  using  such  standards. 

In  this  rulemaking  EPA  is  approving 
new  versions  of  ASTM  and  Standard 
Methods  for  many  regulated  drinking 
water  contaminants.  ASTM  and  SM  are 
both  volimtary  consensus  standard 
bodies  responsible  for  promoting 
adoption  of  unifcHm  and  efficient 
methods  for  analysis.  EPA  recognizes 
that  other  consensus  methods  may  also 
be  available  for  the  contaminants 
covered  by  this  rule.  In  order  to 
expedite  publication  of  this  rule  EPA 
has  chosen  not  to  perform  an  exhaustive 
search  for  other  consensus  methods  at 
this  time.  EPA  plans  to  address  the 
availability  of  other  volimtary 
consensus  methods  for  these  analytes  in 
subsequent  rules. 

H.  Executive  Order  13045 — Protection  of 
Children  From  Enviroiunental  Health 
Risks  and  Safety  Risks 

Today's  action  is  not  subject  to 
Executive  Order  13045  (62  FR  19885 
(April  23, 1997)],  which  requires 
agencies  to  identify  and  assess  the 
enviroiunental  heidth  and  safety  risks  of 
their  rules  on  children.  Pursuant  to  the 
definitions  in  section  2-202,  Executive 
Order  13045  cmly  applies  to  rules  that 
are  economically  significant  as  defined 
under  Executive  Order  12886  and 
concern  an  enviroiunental  health  or 
safety  risk  that  may  disproportionately 
affect  children.  This  rule  is  not 
economically  significant  and  does  not 
concern  a  risk  disproportionately 
affecting  children. 
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Dated:  July  23. 1998.  • 

Carol  M.  Browner, 

Administrator. 

Fpr  the  reasons  set  out  in  the 
preamble,  parts  141  and  143  of  title  40, 
Code  of  Federal  Regulations,  are 
amended  as  follows: 


PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C  300g,  300g-l,  300g-2. 
300g-3,  300g-4,  300g-5,  300g-6,  300)-4,  and 
300J-9. 

2.  Section  141.21  is  amended  by 
revising  paragraph  (f)(3),  revising  the 
next  to  last  sentence  of  paragraph  (f)(5), 
revising  the  second  sentence  of 


paragraph  (f)(6)(i),  revising  the  second 
sentence  of  paragraph  (fK6)(ii),  and 
revising  the  second  sentence  of 
paragraph  (f)(8)  to  read  as  follows: 

§  141  ^    CoUform  sampling. 

(3)  PubUc  water  systems  must 
conduct  total  coliform  analyses  in 
accordance  with  one  of  the  analytical 
methods  in  the  following  table: 


Organism 


Mettwdology 


Cilationi 


TotalCoiifOfms:^ 


Total  Coliform  Fermentation  Technique '•♦•* 
Total  Coliform  Membrane  Filter  Technique  , 
Presence-Absence  (P-A)  Coliform  Test'-*  .. 

ONPG-MUG  Test' 

Colisure  Test*. 


9221  A,  B. 
g222A,  B,  C. 
92210 
9223. 


■  Methods  9221  A,  B,  9222A,B.C,  9221 D  and  9223  are  contained  in  Standard  Methods  tor  the  Examination  of  Water  and  Wastewater,  18th  edK 
tion,  1992  and  19th  edrtion,  1995,  American  Public  Health  Association,  1015  Fifteenth  Street  NW,  Washingtoa  D.C.  20005;  either  edition  may  be 
used. 

2The  time  from  samplie  collection  to  initiation  of  analysis  may  not  exceed  30  hours.  Systems  are  ericouraged  t)ut  not  required  to  hold  samples 
below  lO'C  during  transit. 

3  Lactose  txoth,  as  commercially  availat>le,  may  be  used  in  lieu  of  lauryl  tryptose  broth,  if  the  system  corxlucts  at  least  25  parallel  tests  be- 
tween this  medium  and  lauryl  try^Aose  broth  using  ttie  water  normally  tested,  and  this  cornparison  demonstrates  that  the  false-positive  rate  and 
false-r)egative  rate  for  total  conforms,  using  lactose  broth,  Is  less  than  1 0  percent. 

*  If  inverted  tubes  are  used  to  detect  gas  production,  the  media  should  cover  these  tubes  at  least  one-half  to  two-thirds  after  the  sample  is 
added. 

'  No  requirement  exists  to  run  the  completed  phase  on  10  percent  of  all  total  coliform-positive  confirmed  tubes. 

'Six-times  formulation  strength  may  be  used  if  the  medium  is  filter-sterilized  rather  than  autodaved. 

'The  ONPG-MUG  Test  is  also  known  as  the  Autoanalysis  Colilert  System.  A  source  for  this  test  is  referenced  at  paragraph  (0(5)(iii)  of  this 
SQCtion 

■  The  Colisure  Test  nutst  be  incubated  for  28  hours  before  examining  the  results.  If  an  examination  of  tfie  results  at  28  hours  is  not  convenient, 
then  results  may  be  examined  at  any  time  between  28  hours  and  48  hours.  A  description  of  the  Colisure  Test  may  be  obtained  from  the  Millipore 
Corporation,  Technical  Sen^ices  Department,  80  Ashtoy  Road.  Bedford.  MA  01730.  The  toll-free  phone  number  is  (800)  645-5476. 


(5)*   *  "The  preparation  of  EC 
medium  is  described  in  Method  9221E 
(paragraph  la)  in  Standard  Methods  for 
t/ie  Examination  of  Water  and 
Wastewater,  18th  edition.  1992  and  in 
the  19th  edition.  1995;  either  edition 
may  be  used.  *  *  * 

(6)*  *   • 

(i)  •  •  *  EC  mediimi  is  described  in 
Method  9221E  as  referenced  in 
paragraph  (f)(5)  of  this  section.  *  *  • 

(ii)  *  *  •  Nutrient  Agar  is  described 
in  Method  9221B  (paragraph  3)  in 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,  18th  edition, 
1992  and  in  the  19th  edition,  1995; 
either  edition  may  be  used.  *  *  * 


(8)  *  *  *  Copies  of  the  analytical 
methods  cited  in  Standard  Methods  for 
the  Examination  of  Water  and 
Wastewater  (18th  and  19th  editions) 
may  be  obtained  from  the  American 
Public  Health  Association  et  al.;  1015 
Fifteenth  Street  NW.  Washington,  D.C. 
20005.  *  *  * 
*        •        •        •        • 

3.  Section  141.23  is  amended  by 
revising  paragraphs  {a)(4)(iii),  (k)(2) 
including  the  table.  (k)(3)(i),  (k)(3)(ii) 
introductory  text,  and  revising  the  table 
and  footnotes  in  paragraph  (k)(l)  to  read 
as  follows: 

§  1 41 .23    Inorganic  chemical  sampling  and 
analytical  raquiramants. 


(a)  •  *  • 

(4)*  •  • 

(iii)  If  duplicates  of  the  original 
sample  taken  from  each  sampling  point 
used  in  the  composite  sample  are 
available,  the  system  may  use  these 
instead  of  resampling.  The  duphcates 
must  be  analyzed  and  the  results 
reported  to  the  State  within  14  days 
after  completion  of  the  composite 
analysis  or  before  the  holding  time  of 
the  initial  sample  is  exceeded 
whichever  is  sooner. 


(k)*  •  • 
(!)•  •  • 


Contamirtant 


Methodology  ^3 


EPA 


ASTM  3 


SM' 


Other 


Antimony . 


Arsenic^ 


Asbestos ~... 

Barium 


ICP-Mass  Spectrometry  „... 

Hydride-Atomic  Absorption 

Atomic  Absorption;  Platform 

Atomic  Absorption;  Furnace — 

Inductively  Coupled  Plasma 

ICP-Mass  Spectrometry  

Atomic  Absorption;  Platfomi 

Atomic  Absorption;  Furnace 

Hydride  Atomic  Absorption 

Transmission  Electron  Microscopy 
Transmission  Electron  Microscopy 

Inductively  Coupled  Plasma 

ICP-Mass  Spectrometry  


2200.8 

"220b!7 
2200.8 
2200.9 


•100.1 

^01002 

2200.7 

2200.8 


D-3697-92 


D-2972-93C 
D-2972-93B 


31136 
31208 


3113B 
31148 


31208 
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Contaminant 


Beryllium 


Cadmium 


Chromium 


Cyanide 


Fhiorida 

Maicwy 
HUM... 


Nttrate 


Selenium , 


ThaKum 


Copper 


PH 

Conductivity 
Calcium 

AlcaJinity  

Orttio-phos- 
j)hate'2. 


Slca 


Methodology^ 


Atomic  Absorption;  Direct 

Atomic  Absorption;  Furnace  — 
inductively  Coupled  Plasma  — 

ICP-Mass  Spectrometry  

Atomic  AtMorption;  Platform  — 
Atomic  Absorption:  Furnace  — 
Inductively  Coupled  Plasma  — 

ICP-Mass  Spectrometry  

Atomic  Absorption;  Ptatterm  — 

Atomic  Absorption;  Furnace 

Inductively  Coupled  Plasma  — 

ICP-Mass  Spectrometry  

Atomic  Absorption:  Platform 

Atomic  Absorption:  Furnace  — 
Manual  DistOation  followed  by  . 
Spectrophotometric.  Amerable 
Spectrophotometric 

Manual  — 

Semi-automated 

Seleciive  Electrode 

Ion  Ctwomatography 

Manueri  Dista.;  Color.  SPAONS 

Manual  Electrode 

Automated  Electrode  ...„_.... — .. 

Automated  Alzarin  

Manual.  Cold  Vapor 

Automated,  Cold  Vapor 

ICP-Mass  Spectrometry  

Inductively  Coupled  Plasma  — 
ICP-Mass  Spectrometry  „...„.... 

Atomic  AtMorptton;  Platform  ...... 

Atomic  Absorption:  Direct  _».....> 

Atomic  Absorption:  Furnace  ...... 

Ion  Ovomatography 

Automated  Cadmium  ReducBon 

Ion  Seleciive  Electrode 

Manual  Cadmium  Reduction  — 

Ion  Chromatography — 

Automated  Cadmium  Reduction 
Manual  Cadmium  Reduction  . 


Hydride  Atomic  AlMorption 

ICP-Mass  Spectrometry  

Atomic  Atisorption;  Platform  ..........._.. 

Atomic  Absorption;  Furnace 

ICP-Mass  Spectrometry  

Atomic  Absorption;  Platform 

Atomic  absorption;  furnace 

ICP-Mass  spectrometry „.... 

Atomic  absorption:  platform 

Atomic  abeorption;  furnace 

Atomic  absorption;  drect  aspiration  ... 

ICP -.. 

ICP— Mass  spectrometry „ 

Atomic  atisorption;  platform 

EJedrometric 


Corxluctame 

EDTA  titrimetric  

Atomic  absorption:  direct  aspiration  — 

Inductively-coupled  plasma 

Titrimetric 

Electrometric  titration 

Cokximetric,  automated,  ascort)ic  add 


Colorimetric,  ascorbic  acid,  single  reagent 

Colorimetric,  phosphomolytxiate; 

automated-segmented  flow; 

automated  discrete 

Ion  Chromatography _ ;.... 

Cokximetric,  molytxlate  blue; 

automated-segmented  ftow  

Cokximetric „., 

Molytxfosilicate 


EPA 


2200.7 
2200J 
2200.9 


2200.7 
2200.8 
2200.9 


2200.7 
2200J 
2200.9 


•335.4 

•sdblb 


2245.1 
« 245.2 
2200.8 
2200.7 
2200.8 
2200.9 


•300.0 
•3532 


•300.0 
•353.2 


2200.8 
2200.9 

22bbi 
2200.9 

"22o6!8 
2200S 


2200.7 
2200.8 
2200.9 
M50.1 
M5021 


2  200.7 


•365.1 


•300.0 


ASTM> 


D-3645-938 


02036-91A 
D2036-91B 

O2036-91A 


D4327-01 
D1179-93B 

03223-91 


D4327-41 
03867-80A 

03867-908 
04327-91 
D3867-gOA 
03867-908 

D3859-93A 
03859-938 
03559-950 


01688-95C 
01688-95A 


01293-95 

0112&-95A 

D511-93A 

0511-938 

01067-928 


0515-88A 


04327-91 


SM* 


31110 
31138 
31208 


31138 


31138 
31208 


31138 

450(K>K; 

4500CN-G 

4500<:H€ 

4500CN-F 

41108 

4500F-8.0 

4500F-C 

4500F-E 

31128 


31208 


31118 

31138 

41108 

4500-NOrF 

450&-NOrO 

4S00-NOrE 

41108 

45OO-NO3-F 

4500-NOj-E 

4SOO-N0r8 

31148 


31138 


31138 


31138 
31118 
31208 


4500-H'^-8 

25108 
3500<:a-0 
31118 
31 208 
23208 

4500-P-F 

4500-P-E 


41108 


0859-94 
4500-Si-O 


Other 


"1-3300-855 


«^380-75WE. 
"  129-71W. 


•8-1011. 

'601. 

•8-1011. 


•1-1030-85. 


•1-1601-8. 

•1-2601-90. 

•1-2598-85. 


•M  700-85. 
•1-2700-85. 
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Contaminant 


Methodology  13 


EPA 


ASTM3 


SM' 


Other 


Temperature 
Sodium  


Heteropoly  blue  

Automated  method  for  rTX>lybdate-reactive  silk» 

Inductively-coupled  plasma ~ 

Thermometric ... ........... 

Inductively-coupled  plasma 

Atomic  At>sorption;  direct  aspiratkxi 


2200.7 
2200.7 


4500-Si-E 
4500-Si-F 
31 208 
2550 

31118 


Ttie  procedures  shall  be  done  in  accordance  with  the  documents  listed  Ijetow.  The  incorporation  by  reference  of  the  foltowing  documents  was 
approved  by  the  Director  of  the  Federal  Register  in  accordance  with  5  U.S.C.  552(a)  and  1  CFR  part  51.  Copies  of  the  documents  may  be  ot>- 
tained  from  the  sources  listed  below.  Information  reoarding  ot>taining  these  documents  can  be  otttained  from  the  Safe  Drinking  Water  Hotline  at 
800-426-4791.  Documents  may  be  inspected  at  EPA's  Drinking  Water  Docket,  401  M  Street,  SW.,  Washington.  DC  20460  (Telephone:  202- 
260-3027);  or  at  the  Offwe  of  Federal  Register,  800  North  Capitol  Street,  NW.,  Suite  700,  Washington,  DC. 

'  "Methods  for  Chemical  Analysis  of  Water  and  Wastes",  EPA-600/4-79-020.  March  1983.  Available  at  NTIS,  PB84-1 28677. 

2  "Methods  for  the  Detemiination  of  Metals  in  Environmental  Samples— Supplement  I",  EPA-60WR-94-1 1 1 ,  May  1994.  Available  at  NTIS,  PB 
95-1 25472. 

^  Annual  Book  of  ASTM  Standards,  1994  and  1996,  Vols.  11.01  and  1 1 .02,  American  Society  for  Testing  and  Materials.  The  prevkxjs  verskxis 
of  D168ft-95A,  D1688-95C  (copper),  D3559-95D  (lead),  D1293-95  (pH),  01 125-91 A  (conductivity)  and  0859-94  (silica)  are  also  approved. 
These  previous  verstons  D1688-90A,C;  D3559-90D,  D1293-84,  D1125-91A  and  D859-88.  respectively  are  tocated  in  the  Annual  Book  of 
ASTM  Standards,  1994,  Vols.  1 1.01.  Copies  may  be  obtained  from  the  American  Society  for  Testing  and  Materials,  101  Ban  Harbor  Drive,  West 
Cfwifihohocksn  PA  19428 

4  18th  and  19th  editions  of  Standard  Methods  for  the  Examination  of  Water  and  Wastewater.  1992  and  1995,  respectively.  American  Pubttc 
Health  Associatkxi;  either  edition  may  be  used.  Copies  may  be  otitained  from  the  American  Putilk:  Health  Associatkxi,  1015  Fifteenth  Street  NW, 
Washington,  DC  20005. 

•Method  1-2601-90,  Methods  for  Analysis  by  the  U.S.  Geoloacal  Survey  National  Water  Quality  Laboratory— Determination  of  inorganc  and 
Organk:  Constituents  in  Water  artd  Fhjvtal  Sediments,  Open  File  Report  93-125.  1993;  For  all  other  Methods  See  Technques  of  Water  Re- 
sources Investigation  of  the  U.S.  Geotogcal  Survey.  Book  5,  Chapter  A-l ,  3rd  ed.,  1989,  Methods  1-1030;  1-1601-85;  1-1700-85;  1-2598-65;  I- 
2700-65;  and  1-3300-85;  Available  from  Informatkxi  Servfces.  U.S.  Geotogkial  Survey,  Federal  Center.  Box  25286,  Denver,  CO  80225-0425. 

•"Methods  for  the  Determination  of  Inorgank:  Substances  in  Environmental  Samples",  EPA-600/R-93-100,  August  1993.  Available  at  NTIS, 
PB94-1 20821. 

'The  procedure  shall  be  done  in  accordance  with  the  Technwal  Bulletin  601  "Standard  Method  of  Test  for  Nitrate  in  Drinking  Water,  July 
1994.  PN  221890-001,  Analytfcal  Technotogy,  Inc.  Copies  may  be  obtained  from  ATI  Orion,  529  Main  Street,  Boston,  MA  02129. 

•Method  B-1011.  "Waters  Test  Method  for  Determinatkxi  of  Nitrite/Nitrate  in  Water  Using  Sinole  Column  Ion  Chromatography  August  1987". 
Copies  may  be  obtained  from  Waters  Corporatkxi,  Technwal  Serynes  Diviskxi.  34  Maple  Street,  Milford,  MA  01757. 

•Methixl  100.1.  "Anatyteal  Method  For  Detemwiatkxi  of  Asbestos  Fibers  in  Water.  EPA-<00/4-83-043,  EPA,  September  1983.  Available  at 
NTIS.  PB83-260471. 

'0 Method  100.2.  "Detenninatkxi  Of  Asbestos  Structure  Over  10-»im  In  Length  In  Drinking  Water,  EPA-600/R-94-134,  June  1994.  Available 
at  NTIS,  PB84-201902. 

1  industrial  Method  No.  129-71 W.  "Fluoride  in  Water  and  Wastewater",  Deceml)er  1972,  and  Method  No.  380-75WE,  "Fluoride  in  Water  and 
Wastewater.  February  1976,  Techracon  Industrial  Systems.  Copies  may  be  obtained  from  Bran  &  Luebbe,  1025  Busch  Parkway.  Buffato  Grove, 
IL  60089. 

i2Unfiltered,  no  digestkxi  or  hydrolysis. 

13  Because  MDLs  reported  in  EPA  Methods  200.7  and  200.9  were  determined  using  a  2X  preconcentratfon  step  during  sample  digestkxi, 
MDLs  determined  when  samples  are  analyzed  by  direct  analysis  (i.e.,  no  sample  digestwn)  win  be  higher.  For  dk'ect  analysis  of  cadmium  and  ar- 
senk:  by  Method  200.7,  and  arsenic  by  Mettxxj  3120  sample  preconcentratton  using  pneumatk:  nebulizatkxi  nray  be  required  to  achieve  tower 
detection  limits.  Precorx»nlration  may  also  be  required  for  direct  analysis  of  antirrrony,  lead,  and  thallkjm  t»y  MettxxJ  200.9;  antimony  and  lead  t)y 
Method  31 138;  and  lead  t>y  Method  D3559-90D  unless  multiple  in-fumace  depositkxis  are  made. 

'*lf  ultrasonk:  nebulizatton  is  used  in  the  detennination  of  arsenic  by  Methods  200.7,  200.8,  or.SM  3120,  the  arsenk:  must  be  in  the  penta- 
valent  state  to  provkle  uniform  signal  response.  For  methods  200.7  and  3120,  both  samples  and  standards  must  be  diluted  in  the  same  mixed 
ackj  matrix  concentratkxi  of  nitrk;  and  hydrochtoric  ackl  with  the  addition  of  100  >iL  of  30%  hydrogen  peroxkJe  per  100ml  of  solution.  For  direct 
analysis  of  arsenk:  with  method  200.8  using  ultrasonk:  nebulizatkxi,  samples  and  standards  must  contain  one  mg/L  of  sodium  hypochkxite. 


(2)  Sample  collection  for  antimony, 
asbestos,  barimn,  beryllium,  cadmium, 
chromiiun,  cyanide,  fluoride,  mercury. 


nickel,  nitrate,  nitrite,  selenium,  and 
thallium  under  this  section  shall  be 
conducted  using  the  sample 


preservation,  container,  and  maximum 
holding  time  procedures  specified  in  the 
following  table: 


Contaminant 


Preservative' 


Container^ 


T»ne3 


AntirrKxry 

Asbestos 

Barium 

Beryllium „.. 

Cadmium  

Chromium  ....... 

CyankJe  

Fluoride 

Mercury 

Nnkel 

Nitrate* 

Nitrate-Nitrites 

Nitrite* 

Selenium 

Thallium 


HNOj 

PorG 

4»C 

PorG 

HNOj 

PorG 

HNO, 

PorG 

HNO, 

PorG 

HNO3 

PorG 

4''C.  NaOH 

PorG 

None 

PorG 

HNO3 

PorG 

HNO3 

PorG 

4»C 

PorG 

H2SO4 

PorG 

4»C 

PorG 

HNO, 

PorG 

HNO3 

PorG 

6  montfis. 
48  hours." 
6  rrxxittis. 
6  nxxittis. 
6  nxxiths. 
6  montfts. 
14  days. 
1  nwnth. 
28  days. 
6  months. 
48  hours. 
28  days. 
48  hours. 
6  nxxiths. 
6  montfis. 


'  When  indteated.  samples  must  be  acidified  at  the  time  of  collection  to  pH  <  2  with  concentrated  ackJ  or  adjusted  with  sodium  hydroxkJe  to  pH 
>  12.  When  chilling  is  indkated  the  sample  must  be  shipped  and  stored  at  4°C  or  less. 

2  P=plastic,  hard  or  soft;  G=glass,  hard  or  soft 

3  In  all  cases  samples  should  be  analyzed  as  soon  after  collectfon  as  possible.  FoUow  additkxial  (if  any)  informatkxi  on  preservation,  contain- 
ers or  hokJing  times  tfiat  is  specified  in  method. 
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*  Nitrate  may  only  be  measured  separate  from  nitrite  in  samples  that  have  not  been  acidified  and  that  have  not  been  disinfected  or  only  dis- 
infected with  a  minimal  oxidant,  such  as  chloramine.  Measurement  of  acidified  samptes  or  waters  disinfected  with  free  chlorine,  chlorine  dioxide 
or  ozone  provides  a  total  nitrate  (sum  of  nitrate  plus  nitrite)  corxientration. 

s  Nitrate-Nitrite  refers  to  a  measurement  of  total  nitrate.  Acidification  is  not  required  if  total  nitrate  is  deterniined  within  48  hours  in  a  sample 
held  at  4°C  or  less.  However,  acidification  is  required  if  a  sample  is  to  be  held  for  longer  than  48  hours  because  the  dteinfectant  residual  may  not 
be  maintained. 

"Instructions  for  containers,  preservation  procedures  and  holding  times  as  specified  in  Method  100.2  must  t>e  adhered  to  for  all  compliance 
analyses  including  those  corxjucted  with  Method  100.1. 


(3)*  •  * 

(i)  Analyze  Performance  Evaluation 
(PE)  samples  provided  by  EPA,  the  State 
or  by  a  third  party  (with  the  approval  of 
the  State  or  EPA)  at  least  once  a  year. 

(ii)  For  each  contaminant  that  has 
been  included  in  the  PE  sample  achieve 
quantitative  results  on  the  analyses  that 
are  vrithin  the  following  acceptance 
limits: 

•  •        •        •        * 

4.  Section  141.24  is  amended  by 
revising  paragraph  (e),  revising 
paragraphs  (f)(14)(ii).  (f)(17)(i)(A). 
(f)(17)(i)(B),  (f)(17)(ii)(A),  (h)(10)(ii). 
(h){13)  introductory  text.  (h)(13)(i), 
(h)(19)(i)(A)and(h)(19)(i)(B) 
introductory  text  to  read  as  follows: 

f  1 41 .24    Organic  chamicals  otttar  than 
total  trihalomathanes,  sampling  and 
analytical  raquirements. 

•  •        •        •        * 

(e)  Analyses  for  the  contaminants  in 
this  section  shall  be  conducted  using 
the  following  EPA  methods  or  their 
equivalent  as  approved  by  EPA: 

(1)  The  following  documents  are 
incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  may 
be  inspected  at  EPA's  Drinking  Water 
Docket.  401  M  Street,  SW.  Washington, 
DC  20460;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
Suite  700,  Washington,  DC.  Method 
508A  is  in  Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water.  EPA-600/4-88-039, 
December  1988,  Revised,  July  1991. 
Methods  547,  550  and  550.1  tue  in 
Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking 
Water— Supplement  I.  EPA-600-4-90- 
020,  July  1990.  Methods  548.1,  549.1, 
552.1  and  555  are  in  Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water— Supplement  II, 
EPA-600/R-92-129,  August  1992. 
Methods  502.2,  504.1,  505,  506,  507, 
508,  508.1,  515.1,  515.2,  524.2  525.2, 
531.1,  551.1  and  552.2  are  in  Methods 
for  the  Determination  of  Organic 
Compounds  in  Drinking  Water — 
Supplement  III,  EPA-600/R-95-131. 
August  1995.  Method  1613  is  titled 
"Tetra-through  Octa-Chlorinated 
Dioxins  and  Furans  by  Isotope-Dilution 
HRGC/HRMS",  EPA-821-B-94-005, 
October  1994.  These  docimients  are 


available  from  the  National  Technical 
Information  Service,  NTIS  PB91- 
231480,  PB91-146027,  PB92-207703, 
PB95-261616  and  PB95-104774.  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 
The  toll-free  niunber  is  800-553-6847. 
Method  6651  shall  be  followed  in 
accordance  with  Standard  Methods  for 
the  Examination  of  Water  and 
Wastewater,  18th  edition,  1992  and  19th 
edition,  1995,  American  Public  Health 
Association  (APHA);  either  edition  may 
be  used.  Method  6610  shall  be  followed 
in  accordance  with  the  Supplement  to 
the  18th  edition  of  Standard  Methods 
for  the  Examination  of  Water  and 
Wastewater,  1994  or  with  the  19th 
edition  of  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater, 
1995,  APHA;  either  publication  may  be 
used.  The  APHA  documents  are 
available  from  APHA.  1015  Fifteenth 
Street  NW,  Washington,  D.C.  20005. 
Other  reqviired  analytical  test 
procedures  germane  to  the  conduct  of 
these  analyses  are  contained  in 
Technical  Notes  on  Drinking  Water 
Methods,  EPA-600/R-94-173,  October 
1994,  NTIS  PB95-104766,  as  follows: 


Contaminant 


Method^ 


Benzene 

Carbon  tetrachloride 

Chlorot)enzene  ~ 

1.2-Dichlorot>enzene  

1 .4-Dichlorobenzene  

1,2-Dichloroettiane  

cis-Dichloroethylene  

trans-Oichloroettiylene 

Dichloromethane  

1 ,2-Dichloropropane ..„ 

Ethylbenzene ~ 

Styrene  

Tetractiloroettiylene 

1,1.1  -Trichloroettiane  

Trichloroethylene 

Toluene 

1.2.4-Trichlorobenzene 

1 .1-Dichloroethylene 

1 ,1 ,2-Trichloroethane  

Vinyl  chloride 

Xylenes  (total)  

2,3,7,8-TCDD  (dioxin)  

2,4-0  ^(as  acid,  salts  and  esters) 

2,4.5-TP*  (Silvex) 

Alachlor «  

Alrazine  *  ..«. 

Benzo  (a)  pyrene 

Cartx)furan 

Chlordane 

Dalapon  


502.2,  524.2. 

502.2.524.2.551.1. 

502.2.  524.2. 

502.2,  524.2. 

502.2,  524.2. 

502.2,  524.2. 

502.2,  524.2. 

502.2,524.2. 

502.2,  524.2. 

502.2,  524.2. 

502.2,  524.2. 

502.2,  524.2. 

502.2,524.2,551.1. 

502.2,524.2,551.1. 

502.2,524.2,551.1. 

502.2,  524.2. 

502.2,  524.2. 

502.2.  524.2. 

502.2,524.2.551.1. 

502.2,  524.2. 

502.2,  524.2. 

1613. 

515.2,555,515.1. 

5152,555.515.1. 

507.  525.2.  508.1,  505,  551.1. 

507,  525.2,  508.1,  505.  561.1. 

525.2.550.550.1. 

531.1.6610. 

508.525.2.508.1.505. 

552.1,515.1,552.2. 
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Contaminant 


Oi(2-ethythexyt)adipate 

Di(2-ethylhexyl)phtt)alate — 

Dibronx)chloropropane  (DBCP) 

Dinoseb*  - 

Diquat  

Endolhall 

Endrin  

Ethylene  dibromide  (EDB) 

Glyphosate 

Heptachlor 

Heptachlor  Epoxide  ._ 

Hexachlorot>enzene 

Hexachlorocyclopentadierw  

Lindane 

Methoxychlor 

Oxamyl  

PCBs^  (as  decachlorobiphenyl) 

(as  Aroclors)  — 

Pentachlorophenol 

Picloram  *  - ~ 

Toxaphene ., 

Total  Trihalomethanes 


Method' 


506,525.2. 

506.  525.2. 

504.1.551.1. 

5152,  555.  515.1. 

549.1. 

548.1. 

508.5252.508.1.505.551.1. 

504.1.551.1. 

547.6651. 

508,  5252,  508.1,  505,  551.1. 

508.  5252.  508.1.  505,  551.1. 

508.  5252,  508.1,  505.  551.1. 

508.  5252,  508.1,  505,  551.1. 

508, 5252,  508.1 .  505.  551 .1 . 

506.  5252.  508.1,  505.  551.1. 
531.1,6610. 

508A. 

508.1.508,5252.505. 
5152.5252.555.515.1. 
5152,555.515.1. 

507.  5252.  508.1,  505.  551.1. 
508,508.1.5252,505. 
5022.5242,551.1. 


'  For  previously  approved  EPA  methods  which  remain  available  for  compliance  nfKxiNoring  until  March  3.  2000.  see  paragraph  (e)(2)  of  this 
sdction 

2Sut>stitution  of  the  detector  specified  in  Method  505.  507. 508  or  508.1  for  the  purpose  of  achieving  lower  detection  limits  is  allowed  as  fol- 
tows.  Either  an  electron  capture  or  nifrogen  phosphorous  detector  may  be  used  provided  all  regulatory  raquirements  and  quality  control  criteria 

3  PCBs  are  qualitatively  identified  as  aroclors  and  measured  for  compliance  purposes  as  decachlorobiphenyt.  Users  o(  Method  505  may  have 
more  difficulty  in  achieving  the  required  detection  limits  than  users  of  Methods  508.1 .  525  2  or  508. 
^Accurate  determination  of  the  chlorinated  esters  requires  hydrolysis  of  the  sample  as  described  in  Methods  515.1, 5152  and  555. 


(2)  The  following  EPA  methods  will 
remain  available  for  compliance 
monitoring  \mtll  March  3,  2000.  The 
following  documents  are  incorporated 
by  reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  OFTl  Part  51. 
Copies  may  be  inspected  at  EPA's 
Drinking  Waiter  D(x:ket,  401  M  Street, 
SW.  Washington.  DC  20460;  or  at  the 


Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  Suite  700, 
Washington,  DC.  EPA  methods  502.2 
Rev.  2.0,  505  Rev.  2.0,  507  Rev.  2.0,  508 
Rev.  3.0,  515.1  Rev.  4.0,  531.1  Rev.  3.0 
are  in  "Methods  for  the  Determination 
of  Organic  Compounds  in  Drinking 
Water",  December  1988,  revised  July 
1991;  methods  506  and  551  are  in 
"Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking 


Water— Supplement  I",  July  1990; 
methods  515.2  Rev.  1.0  and  524.2  Rev. 
4.0  are  in  "Methods  for  the 
Determination  Qf  C^'ganic  Compoimds 
in  Drinking  Water — Supplement  II," 
August  1992;  and  methods  504.1  Rev. 
1.0,  508.1  Rev.  1.0.  525.2  Rev.  1.0  are 
available  from  US  EPA  NERL, 
Cincinnati,  OH  45268,  as  follows: 


Contaminant 


Benzene ~ « 

Cartxxt  tatrachlorida 

Chlorobenzene «...........>....... 

12-Dichlorobenzefte 

1 ,4-Dichlorobenzene  ..............~... 

12-Dichloroethane 

da-Dichlofoethylene 

trans-Dichioroettiylene ................. 

DicNoromathane  

1 2-Dfchloropropana 

Etttyl>enzene ~ 

Styrene 

Tetrachloroethylene 

1,1,1-Trichloroettiane  ~. 

Trichloroethylene ~ 

Tokierw 

l2.4-Trichlorobenzer)e 

1,1-Dichloroelhytene 

1,12-Trichloroethane  

Vinyl  chloride 

Xylenes  (totaO  

2,4-D*(as  acid,  salts  and  esters) 

2,4,5-TP*  (Silvex) 

Alachlor2  

Atrazine  '  » 

Benzo(a)pyrane 


Method' 


5022.  5242. 
5022.5242.551. 
5022.5242. 
5022.  5242. 
5022,  5242. 
5022,  5242. 
5022,  5242. 
5022,  5242. 
5022.  5242. 
5022,  5242. 
5022,  524.2. 
5022.  5242. 
5022,5242.551. 
5022,524.2.551. 
5022.5242.551. 
5022,  5242. 
5022.  5242. 
5022.  5242. 
5022.  5242. 
5022.  5242. 
5022.  5242. 
5152. 
5152. 

507.5252.506.1.505. 
507,5252.508.1.505. 
5252. 
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Contaminant 


ItAethod' 


Cafbofuran 
Chlordane  . 
Dalapon 


Di(2-«ttiylhexyl)a(Spate , 

Di(2-ethylhexyl)phthalate , 

Ditxomochkxopropane  (DBCP) 

Oinoseb*  , 

Endrin  , 

Ethylene  dibromide  (EDB) 

HeptacWoT  

Heptachkx  Epoxide , 

Hexachlorobenzene ........ 

Hexachiorocyclopentadwne  

Lindane 


Mettwxychlor  

Oxamyl  

PCBs3  (as  Arodofs) ... 

Pentachkxophenoi 

Picloram*  

Simazine^ 

Toxaphene  

Total  Trihalomethanes 


531.1. 

508,525.2,506.1.505. 

515.1. 

506,  525.2. 

506,  525.2. 

504.1,551. 

515.2. 

506,525.2,506.1,505. 

504.1.551. 

508,5252,506.1.505. 

508.525.2.508.1.505. 

508.525.2,508.1,505. 

508,525.2,508.1,505. 

508,525.2,508.1,505. 

508,5252,508.1,505. 

531.1. 

508.1,508,525.2,505. 

5152,  5252,  515.1. 

5152,515.1. 

507,5252,508.1.505. 

508,508.1.5252.505. 

5022,5242.551. 


^[Reservedl. 

^Substitution  of  the  detector  specified  in  Method  505,  507,  508  or  508.1  for  the  purpose  of  achieving  lower  detection  limits  is  allowed  as  fol- 
lows. Either  an  electron  capture  or  nitrogen  phosphorous  detector  may  be  used  provided  all  regulatory  requirements  and  quality  control  criteria 
are  met. 

3  PCBs  are  qualitatively  identified  as  arodors  and  measured  for  compliance  purposes  as  decachiorobiphenyl.  Users  of  Method  505  may  have 
more  difficulty  in  achieving  the  required  detection  limits  than  users  of  Methods  508.1 .  5252  or  508. 

^Accurate  determination  of  the  chlorinated  esters  requires  hydrolysis  of  the  sample  as  described  in  Methods  515.1  and  515.2. 


(0*  •  • 

(14)*  *  * 

(ii)  If  duplicates  of  the  original  sample 
taken  from  each  sampling  point  used  in 
the  composite  sample  are  available,  the 
system  may  use  these  instead  of 
resampling.  The  duplicates  must  be 
analyzed  and  the  results  reported  to  the 
State  within  14  days  after  completion  of 
the  composite  analysis  or  before  the 
holding  time  for  the  initial  sample  is 
exceeded  whichever  is  sooner. 

•  •        *        •       • 

(17)*  •   • 

(i)  •  *  * 

(A)  Analyze  Performance  Evaluation 
(PE)  samples  provided  by  EPA,  the  State 
or  by  a  third  party  (vrith  the  approval  of 
the  State  or  EPA)  at  least  once  a  year. 

(B)  Achieve  the  quantitative 
acceptance  limits  imder  paragraphs 
(f)(17)(i)(C)  and  (D)  of  this  section  for  at 
least  80  percent  of  the  regulated  organic 
contaminants  included  in  the  PE 
sample. 

•  •        *        *        • 

(ii)*  •  • 

(A)  Analyze  Performance  Evaluation 
samples  provided  by  EPA,  the  State  or 
by  a  third  party  (with  the  approval  of 
the  State  or  EPA)  at  least  once  a  year. 

•  •        •        *       • 

(h)*  •  * 

(10)*  *  * 

(ii)  If  duphcates  of  the  original  sample 
taken  from  each  sampling  point  used  in 
the  composite  sample  are  available,  the 
system  may  use  these  instead  of 


resampling.  The  dupUcates  must  be 
analyzed  and  the  results  reported  to  the 
State  within  14  days  after  completion  of 
the  composite  analysis  or  before  the 
holding  time  for  the  initial  sample  is 
exceeded  whichever  is  sooner. 

•  •        *        •        • 

(13)  Analysis  for  PCBs  shall  be 
conducted  as  follows  using  the  methods 
in  paragraph  (e)  of  this  section: 

(i)  Each  system  which  monitors  for 
PCBs  shall  analyze  each  sample  using 
either  Method  508.1,  525.2,  508  or  505. 
Users  of  Method  505  may  have  more 
difficulty  in  achieving  the  required 
Aroclor  detection  limits  than  users  of 
Methods  508.1.  525.2  or  508. 

•  •        *        •        • 

(19)  •   *   •         ■ 

(i)  •  *  * 

(A)  Analyze  Performance  Evaluation 
(PE)  samples  provided  by  EPA,  the  State 
or  by  a  third  party  (with  the  approval  of 
the  State  or  EPA)  at  least  once  a  year. 

(B)  For  each  contaminant  that  has 
been  included  in  the  PE  sample  achieve 
quantitative  results  on  the  analyses  that 
are  within  the  following  acceptance 
limits: 

5.  Section  141.40  is  amended  by 
revising  paragraphs  (g)  and  (n)(ll) 
introductory  text,  and  by  revising  the 
entries  in  the  table  for  "metolachlor" 
and  "metribuzin"  in  paragraph  (n)(ll) 
to  read  as  follows: 


f  1 41 .40    Special  monltorfng  for  inorganic 
and  organic  contaminants. 

*  •        •        •        • 

(g)  Analysis  for  the  unregulated 
contaminants  listed  under  paragraphs 
(e)  and  (j)  of  this  section  shall  be 
conducted  using  EPA  Methods  502.2  or 
524.2,  or  their  equivalent  as  determined 
by  EPA,  except  analysis  for 
bromodichloromethane,  bromoform, 
chlorodibromomethane  and  chloroform 
under  i>aragraph  (e)  of  this  section  also 
may  be  conducted  by  EPA  Method 
551.1,  and  analysis  for  1.2,3- 
trichloropropane  also  may  be  conducted 
by  EPA  Method  504.1  or  551.1.  A  source 
for  the  EPA  methods  is  referenced  at 
§  141.24(e). 

•  *        •        •        • 

(n)*  *  * 

(11)  The  following  doctunents  are 
incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
5S2(a)  and  1  CFR  Part  51.  Copies  may 
be  inspected  at  EPA's  Drinking  Water 
Docket.  401  M  Street.  SW.  Washington. 
DC  20460;  or  at  the  OfSce  of  the  Federal 
Register,  800  North  Capitol  Street,  N.W., 
Suite  700.  Washington.  DC.  Systems 
shall  monitor  for  the  imregulated 
organic  contaminants  listed  below, 
using  the  method(s)  identified  below 
and  using  the  analytical  test  procedures 
contained  in  Technical  Notes  on 
Drinking  Water  Methods.  EPA-600/R- 
94-173,  October  1994,  which  is 
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available  at  NTIS.  PB95-104766. 
Method  6610  shall  be  followed  in 
accordance  with  the  Standard  Methods 
for  the  Examination  of  Water  and 
Wastewater  18th  Edition  Supplement, 


1994,  American  PubUc  Health 
Association  (APHA)  or  with  the  19th 
edition  of  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater, 

1995,  APHA;  either  edition  may  be 


used.  A  source  for  APHA  method  6610 
and  for  EPA  Methods  505,  507,  508. 
508.1,  515.2,  525.2  and  531.1  is 
referenced  at  §  141.24(e). 


Contaminants 


Method 


Metolachlor 507.  5252,  508.1 ,  551 .1 

Metribuzin  - - 507.5252.508.1.551.1 


6.  Section  141.74  is  amended  by 
revising  the  first  five  sentences  of 
paragraph  (a)  introductory  text,  the  table 
and  footnotes  in  paragraph  (a)(1),  and 
the  first  and  second  sentences  in 
paragraph  (a)(2)  to  read  as  follows: 

}  141 .74    Analytical  and  ntonitorlng 
requirements. 

(a)  Analytical  requirements.  Only  the 
analytical  method(s)  specified  in  this 


paragraph,  or  otherwise  approved  by 
EPA,  may  be  used  to  demonstrate 
comphance  with  §§  141.71, 141.72  and 
141.73.  Measinements  for  pH,  turbidity, 
temperature  and  residual  disinfectant 
concentrations  must  be  conducted  by  a 
person  approved  by  the  State. 
Measurement  for  total  coUforms,  fecal 
coliforms  and  HPC  must  be  conducted 
by  a  laboratory  certified  by  the  State  or 
EPA  to  do  sudi  analysis.  Until 


laboratory  certificatioD  criteria  are 
developed  for  the  analysis  of  fecal 
coliforms  and  HPC,  any  laboratory 
certified  for  total  coUforms  analysis  by 
the  State  or  EPA  is  deemed  certified  for 
fecal  coliforms  and  HPC  analysis.  The 
following  procedures  shall  be 
conducted  in  accordance  with  the 
publications  listed  in  the  following 
section.  *  *  * 

(1)«  *  • 


Organism 


Total  Colifortns^ 


Fecal  Coliforms  2 


Heterotrophic  bacteria  2 
Turt)idity 


Methodology 


Total  Coliform  Fermentation  Technique  ^*J 
Total  Coliform  Membrane  Filter  Technique 

ONPG-MUG  Test* 

Fecal  Coliform  MPN  Procedure^  

Fecal  Coliform  Membrane  Filter  Procedure 

Pour  Plate  Method  _ 

I^ephelometric  Method 

Nephelometric  Method 

Great  Lakes  Instruments  — 


Citation^ 


9221  A.  B.  C. 
9222A.  B.  C. 
9223 
9221 E. 
9222D. 
921 5B. 
2130B. 
180.1." 
Method  2.9 


^  Except  where  noted,  all  methods  refer  to  Standard  Methods  for  the  Examination  of  Water  and  WastowatBr.  18th  edRion.  1992  and  19th  edi- 
tion. 1995.  American  Public  Health  Association.  1015  Fifteenth  Street  NW.  Washington,  D.C.  20005;  either  edrtion  may  be  used. 

2  The  time  from  sample  collection  to  initiation  of  analysis  may  not  exceed  8  hours.  Systems  are  encouraged  but  not  required  to  hold  samples 
below  10°C  during  transit. 

3  Lactose  broth,  as  commercially  available,  may  be  used  in  lieu  of  lauryl  tryptose  broth,  if  ttie  system  corxJucts  at  least  25  parallel  tests  be- 
tween this  medium  and  lauryl  tryptose  broth  using  the  water  normally  tested,  and  this  comparison  demonstrates  that  the  false-positive  rate  and 
false-negative  rate  for  total  coliforms,  using  lactose  broth,  is  less  than  10  percent. 

« Media  should  cover  inverted  tubes  at  least  one-half  to  two-thirds  after  the  sample  is  added. 

s  Ho  requirement  exists  to  run  the  completed  phase  on  1 0  percent  of  all  total  coliform-positive  confirmed  tut)es. 

■The  ONPG-MUG  Test  is  also  known  as  the  Autoanalysis  CoWert  System.  A  source  for  this  test  is  referenced  atS14121(f)(5)fiiO. 

'A-1  Broth  may  be  hekj  up  to  three  months  in  a  tightly  ctosed  screwcap  tube  at  4°C. 

""Methods  for  the  Detemitnation  of  Inorganic  Substances  in  Environmental  Samples",  EPA-600/R-93-100,  August  1993.  Available  at  NTIS, 

PB94-121811.  

9GLI  Method  2,  Turbidity",  November  2, 1992,  Great  Lakes  Instruments,  Inc.,  8855  North  55th  Street.  Milwaukee,  Wisconsin  53223. 


(2)  Pubhc  water  systems  must 
measure  residual  disinfectant 
concentrations  with  one  of  the 
anal3rtical  methods  in  the  following 
table.  The  methods  are  contained  in 
both  the  18th  and  19th  editions  of 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,  1992  and 
1995;  either  edition  may  be  used.  *  *  ' 
•        •        *        •        * 

7.  Section  141.89  is  amended  by 
revising  paragraph  (a)(l)(i]  and  by 
removing  the  semicolon  at  the  end  of 

Contaminant 


paragraph  (a)(l)(ii)(B)  and  adding  a 
period  in  its  place  to  read  as  follows: 

§141.89   Analyticai  methods, 
(a)*  *  * 

(1)  •  '  ' 

(i)  Analyze  Performance  Evaluation 
samples  which  include  lead  and  copper 
provided  by  EPA,  the  State  or  by  a  third 
party  (with  the  approval  of  the  State  or 
EPA)  at  least  once  a  year. 


PART  143-NATIONAL  SECONDARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  143 
continues  to  read  as  follows: 

AoUioritjr:  42  U.S.C  300f  et  seq. 

2.  Section  143.4  is  amended  by 
revising  the  table  and  footnotes  in 
paragraph  (b)  to  read  as  follows: 

{143.4    Monitoring. 

•        •        •        •        • 

(b)*  *  * 


Aluminum 


EPA 


2200.7 


ASTM3 


SM« 


3120B 


Other 
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Contaminant 

EPA 

ASTM* 

SM* 

Other 

Chloride 

2200.8 
2200.9 
'300.0 

D4327-91 
D512-89B 

D4327-91 
D516-90 

3113B 

3111D 

4110B 

4500-0-0 

4500-a-B 

2120B 

5540C 

3120B 

3111B 

3113B 

3120B 

3111B 

3113B 

2150B 

3120B 

3111B 

3113B 

4110B 

4500-SO«-f 

4S00-SO«-C.O 

4500-SO«-E 

2540C 

31 208 

- 

Color 

roanwig  Ageres 

Iron  „ 

2200.7 
2200.9 

Manganese 

2200.7 
2200.8 
2200J 
.„™^.„ 

2200.8 
2200.9 
'300.0 
'375.2 

22bo.if 

2200.8 

Odor 

SIvw 

SuBate  „„- 

TDS >.              

2ifK 

I-3720-85.' 

3111B 

The  proceAjres  shall  be  done  In  accordance  with  the  documents  Isled  below.  The  incorporalion  by  reference  of  the  folowing  documents  was 
approved  by  the  Director  of  the  Federal  Register  in  accordance  with  5  U.S.C.  552(a)  and  1  CFR  part  51.  Copies  of  the  documents  may  be  ob- 
Mned  from  ttw  sources  listed  below.  Information  rerardmg  obtaining  these  documents  can  be  obtained  from  the  Safe  Drintdng  Water  Mo^  at 
800-426;4791.  Opcumerls  may  be  inspected  at  EPA's  Drinking  Water  Docket.  401  M  Street.  SW.  Washington.  DC  20460  (Telephone:  202- 
260-3027):  or  at  Ihe  Oflfce  of  Federal  Reqisteh.  800  Hortn  Capitol  Street.  NW.  Suite  700.  Washington.  D.C.  20408. 

~ir?**?!S!5  •*  **  Detemiinatton  of  Inorgank:  Substances  in  Environmental  Samples".  EPA-60»R-«3-1M.  August  1993.  Avalabte  at  MTIS. 
Pe94-120821. 

«/?Jf?5I*  **  **  Delenninatton  of  Metals  in  Environmental  Samples— Supplemeni  I".  EPA-60WR-04-111.  May  1994.  AvaBaUe  at  HT\S.  PB 
9^125472. 

^.'^??f  Boatt  Of  ASm  Standards,  1994  and  1996.  Vols.  11.01  and  11.02.  American  Society  for  Testing  and  Materials.  Copies  may  be  ob- 
tained from  the  AmencanSoaety  for  Testing  and  Materials.  101  Barr  Harbor  Drive,  West  Conshohocken.  PA  19428.  ^^ 

4l8lh  and  I9lh  edKons  o»  Standard  Methods  for  the  Examineaion  of  Watar  and  Wa^awaler,  1992  and  1995.  American  Pubic  HeaHh  Assoda- 
fton;  eilhw  edMton  may  be  used.  Copies  may  be  obtainad  from  the  American  Pubic  Health  Associatkxi.  1015  Fiflaenlh  Street  NW.  Waahingloa 

,.?7y^y*i!y*  °(.'^**y  ^?*«*f«?  jJvestijatfDn  of  the  U.&  Geological  Survey.  Book  5.  Chapter  A-1.  3rd  ed..  1989.  Method  1-3720-85:  Av* 
able  from  mfomwtkxi  Servfees.  U.S.  Geokvcal  Swvey.  Federal  Center.  Box  25286.  Denver.  CO  8022S-0425. 


(FR  Doc  9»-22204  Piled  9-2-9S:  8:45  am] 
I  COOC  HM-M-U 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  143 

[WH-FRL-6132-1] 

RIN  204&-AC77  . 

National  Primary  Drinking  Water 
Regulations:  Analytical  Methods  for 
Regulated  Drinking  Water 
Contaminants 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  Today,  EPA  is  proposing  to 
approve  the  use  of  updated  versions  of 
previously  approved  American  Society 
for  Testing  and  Materials  (ASTM), 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater  (Standard 
Methods  or  SM)  and  Environmental 
Protection  Agency  (EPA)  analytical 
methods  for  compliance  determinations 
of  chemical  and  microbiological 
contaminants  in  drinking  water.  At  the 
same  time,  the  Agency  is  withdrawing 
approval  of  the  previous  versions  of  the 
14  EPA  methods.  Previous  versions  of 
the  SM  and  ASTM  methods  will 
continue  to  be  approved.  In  addition  the 
Agency  is  making  minor  technical 
corrections  or  amendments  in  the 
inorganic,  organic  and  total 
trihalomethane  sampling  and  analytical 
requirements  section  in  the  Code  of 
Federal  Regulation.  Elsewhere  in  this 
issue  of  the  Federal  Register,  the 
Agency  is  promulgating  this  rule  as  a 
direct  final  rule  because  the  Agency 
does  not  expect  adverse  comments  and 
wants  to  allow  immediate  use  of  the 
methods  for  compliance  monitoring. 
The  Agency  believes  that  it  is  in  the 
public  interest  to  make  these  methods 
available  quickly  by  approving  them  via 
direct  final  rulemaking  since  the  revised 
versions  contain  noncontroversial 
changes  or  optional  improvements.  EPA 
invites  comment  on  the  substance  of  the 
direct  final  rule  (addressing  the  updated 
versions  of  previously  approved  ASTM, 
SM,  and  EPA  analytical  methods)  in  the 
"final  rules"  section  of  today's  Federal 
Register. 

When  EPA  issues  a  direct  final  rule 
making  it  also  issues  a  companion 
proposed  rule.  The  effective  date  on  the 
final  rule  is  set  sufficiently  in  the  future 
to  allow  for  the  receipt  of  and  response 
to  pubhc  comments  before  the  direct 
final  rule  goes  into  effect.  If  EPA 
receives  relevant  adverse  comments, 
then  EPA  will  pubUsh  a  timely 
withdrawal  informing  the  pubUc  that 
the  final  rule  will  not  take  effect.  EPA 
has  chosen  to  use  the  direct  final 


approach  for  these  regulatory  actions 
because  the  Agency  does  not  expect  to 
receive  relevant  adverse  public 
comments.  Additionally,  the  procedure 
allows  for  the  most  expeditious 
implementation  possible  consistent 
with  the  Administrative  Procedure  Act 
(APA).  If  EPA  decides  to  withdraw  any 
or  all  of  the  actions,  EPA  will  proceed 
with  a  revised  rule  based  on  the 
companion  proposed  rule. 
DATES:  Comments  must  be  received  in 
writing  by  November  2, 1998. 
ADDRESSES:  Written  comments  may  be 
submitted  either  by  mail  or 
electronically.  Comments  may  be  sent 
by  mail  to  the  W-97-04  Drinking  Water 
Analytical  Methods  Final  Comment 
Clerk,  U.S.  Environmental  Protection 
Agency,  Water  Docket,  MC  4101,  401  M 
Street.  SW  Washington,  D.C.  20460. 
Please  submit  any  references  cited  in 
your  comments.  EPA  would  appreciate 
an  original  and  3  copies  of  your 
comments  and  enclosiu«s  (including 
references). 

No  facsimiles  (faxes)  will  be  accepted 
because  EPA  caimot  ensure  that  they 
will  be  submitted  to  the  Water  Docket. 
To  ensiue  that  EPA  can  read, 
understand  and  therefore  properly 
respond  to  comments,  the  Agency 
would  prefer  that  commenters  cite, 
where  possible,  the  paragraph(s)  in  the 
proposed  regulation  (e.g.,  141.23(k))  to 
which  each  comment  refers. 
Ck>nunenters  should  use  a  separate 
paragraph  for  each  method  or  issue 
discussed.  Commenters  who  would  like 
acknowledgment  of  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  envelope.  For 
information  on  submitting  comments 
electronically  see  SUPPLEMENTARY 
INFORMATION. 

The  record  for  this  rulemaking  has 
been  estabUshed  imder  docket  number 
W-97-04.  Copies  of  the  public 
comments  received,  references  cited  in 
this  notice  and  other  supporting 
docimients  are  available  for  review  at 
the  U.S.  Environmental  Protection 
Agency,  Water  Docket,  East  Tower 
Basement,  401  M  Street,  SW, 
Washington,  D.C.  20460.  For  access  to 
the  docket  materials,  call  202-260-3027 
on  Monday  through  Friday,  excluding 
Federal  hohdays,  between  9:00  a.m.  and 
3:30  p.m.  Eastern  Time  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jitendra  Saxena,  Ph.D.,  Office  of  Ground 
Water  and  Drinking  Water  (MC-4607), 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW,  Washington,  D.C. 
20460,  telephone  (202)  260-9579;  or  one 
of  the  EPA  Regional  Office  contacts 
listed  below.  General  information  may 


also  be  obtained  from  the  EPA  Drinking 
Water  Hotline.  Callers  within  the  United 
States  may  reach  the  Safe  Drinking 
Water  Hotline  at  800-426-4791.  The 
Safe  Drinking  Water  Hotline  is  open 
Monday  through  Friday,  excluding 
Federal  holidays,  from  9:00  a.m.  to  5:30 
p.m.  Eastern  Time. 

For  technical  information  regarding" 
microbiology  methods,  contact  Paul  S. 
Berger.  Ph.D..  Office  of  Ground  Water 
and  Drinking  Water  (MC-4607),  U.S. 
Environmental  Protection  Agency. 
Washington,  D.C.  20460,  telephone, 
(202)  260-3039.  For  technical 
information  regarding  chemistry 
methods,  contact  Richard  Reding.  Ph.D.. 
Office  of  Groimd  Water  and  Drinking 
Water,  U.S.  Environmental  Protection 
Agency,  Cincinnati,  Ohio  45268, 
telephone  (513)  569-7961. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

ElectFonic  Comment  Submission 

Electronic  comments  should  be 
addressed  to  the  Internet  address:  ow- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  and  avoid  use  of  special 
characters  and  any  form  of  encryption. 
Electronic  comments  must  be  identified 
by  the  docket  niunber  W-97-04. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
format  or  ASCII  file  format.  Electronic 
comments  on  this  document  may  be 
filed  oidine  at  many  Federal  Depository 
Libraries.  Electronic  comments  will  be 
transferred  into  a  paper  version  for  the 
official  record.  EPA  will  attempt  to 
clarify  electronic  comments  if  there  is 
an  apparent  error  in  transmission. 
Comments  provided  electronically  will 
be  considered  timely  if  they  are 
submitted  electronically  by  11:59  p.m. 
(Eastern  time)  on  November  2, 1998. 

Information  on  Internet  Access 

This  Federal  Register  document  is 
available  on  the  Internet  for  public 
review  and  downloading  at  the 
following  location:  http://www.epa.gov/ 
fedrgstr. 

List  of  Subjects 

40  CFR  Part  141 

Environmental  protection.  Analytical 
methods.  Chemicals,  Incorporation  by 
reference,  Indians — lands, 
Intergovernmental  relations.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements,  Water  supply. 

40  CFR  Part  143 

Environmental  protection.  Analytical 
methods.  Chemicals,  Incorporation  by 
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reference,  Indians — lands.  Water 
supply. 

Dated:  )uly  23, 1998. 
Carel  M.  Brovinier. 
Administrator. 

(FR  Doc  9S-2220S  Filed  9-2-98;  8:45  ami 
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Department  of  Labor 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  21,  et  al. 

Improving  and  Eliminating  Regulations; 

Flame  Safety  Lamps  and  Single-Shot 

Blasting  Units;  Final  Rule 

improving  and  Eliminating  Regulations; 

Lighting  Equipment,  Coal/Dust/  Rock  Dust 

Analyzers,  and  Methane  Detectors, 

Approved  Booics  and  Records,  Calibration 

and  Maintenance  Procedures  for  Coal 

Mine  Respirable  Dust  Samplers; 

Proposed  Rules 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  21 ,  24,  and  75 

RIN  121&-AA98 

Improving  and  Eliminating 
Regulations;  Flame  Safety  Lamps  and 
Single-Shot  Blasting  Units 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  MSHA  is  removing  approval 
regulations  for  flame  safety  lamps  and 
single-shot  blasting  units  because 
advances  in  technology  have  made  these 
devices  obsolete  and,  thus,  have  made 
these  regulations  unnecessary.  Removal 
of  these  parts  will  not  reduce  protection 
for  miners.  This  final  rule  will  also 
make  conforming  amendments  to  safety 
regulations  for  imderground  coal  mines 
which  require  the  use  of  this  approved 
equipment. 

EFFECTIVE  DATE:  November  2, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director;  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA;  703-235-1910. 
SUPPLEMENTARY  INFORMATION: 

L  Rulemaking  Background 

In  response  to  the  Administration's 
regulatory  reinvention  initiative,  MSHA 
conducted  a  review  of  its  existing 
regulations  to  identify  obsolete, 
outdated,  redundant,  or  imnecessary 
provisions  that  could  be  removed  or 
revised  without  reducing  protection 
afforded  miners.  This  final  rule  is  part 
of  MSHA 's  ongoing  plan  to  improve  its 
regulations.  The  removal  of  parts  21  and 
24,  from  title  30  of  the  Code  of  Federal 
Regulations  (30  CFR),  will  not  reduce 
protection  to  miners.  To  increase 
awareness  of  this  regulatory  action, 
MSHA  will  mail  a  copy  of  this  final  rule 
to  all  mine  operators  and  miners' 
representatives  and  will  post  it  on 
MSHA's  Website. 

Even  though  30  CFR  21  and  24  are 
being  removed,  flame  safety  lamps  and 
single-shot  blasting  units  approved  by 
MSHA  under  these  parts  can  continue 
to  be  manufactured  and  distributed  for 
use  in  mines,  as  long  as  this  is  done  in 
accordance  with  the  drawings  and 
specifications  upon  which  the  approval 
was  based  and  there  are  no  changes  in 
the  approved  devices. 

On  August  30,  1996,  the  Agency 
published  a  proposed  rule  in  the 
Federal  Register  [61  FR  45925] 
requesting  pubUc  comment  on  its 
intention  to  remove  30  CFR  21  and  24 


emd  make  conforming  amendments  to 
30  CFR  75.  The  Agency  allowed  90  days 
for  public  comment  and  received  no 
comments,  no  requests  for  an  extension 
of  the  comment  period,  and  no  requests 
for  a  public  hearing. 

II.  Discussion  of  Final  Rule 

A.  30  CFR  21— Flame  Safety  Lamps 

Flame  safety  lamps  are  used  to  detect 
oxygen  deficiency  and  methane  in  mine 
atmospheres.  MSHA  regulations  in  30 
CFR  21  repeat  the  requirements  for 
approval  of  flame  safety  lamps  from  the 
former  Bureau  of  Mines'  Schedule  7C, 
dated  August  30, 1935.  Advances  in 
technology  have  produced  oxygen  and 
methane  detecting  devices  which  are 
more  accurate  and  reliable  than  flame 
safety  lamps.  As  a  result,  methane  and 
oxygen  detectors  have  replaced  flame 
safety  lamps  as  the  preferred 
instnmients  for  detecting  these  gases  in 
mines,  hi  addition,  30  CFR  75.320 
requires  mine  operators  to  use  methane 
and  oxygen  detectors  approved  by 
MSHA  to  make  these  tests.  A 
permissible  flame  safety  lamp  may 
continue  to  be  used  only  as  a 
supplemental  testing  device  for  oxygen 
deficiency.  MSHA  has  not  received  a 
new  application  for  approval  of  a  flame 
safety  lamp  for  more  than  40  years. 

B.  30  CFR  24— Single-Shot  Blasting 
Units 

Because  of  the  danger  of  fire  or 
explosion,  only  MSHA-approved 
blasting  units  can  be  used  in 
undergroimd  mines  that  contain 
methane  or  flammable  dust  in 
dangerous  concentrations.  MSHA 
regulations  in  30  CFR  24  repeat  the 
requirements  for  approval  of  single-shot 
blasting  units  from  the  former  Bureau  of 
Mines'  Schedule  12D,  dated  November 
27, 1945.  Advances  in  technology  have 
produced  multiple-shot  blasting  units 
which  are  safer,  more  versatile,  and 
more  rehable  than  single-shot  blasting 
units.  In  addition,  multiple-shot  blasting 
units  can  be  used  to-fire  single  shots.  As 
a  result,  single-shot  blasting  units  are 
rarely  used  in  imderground  mines. 
MSHA  has  not  received  a  new 
application  for  approval  of  a  single-shot 
blasting  unit  for  more  than  25  years.  The 
approval  requirements  for  single-shot 
blasting  units  have  been  replaced  by  30 
CFR  7,  subpart  D,  Multiple-Shot 
Blasting  Units. 

C.  30  CFR  75.506— Permissibility 
Requirements  for  Electric  Face 
Equipment 

The  removal  of  parts  21  and  24  of  30 
CFR  requires  conforming  amendments 
to  be  made  to  §  75.506  of  30  CFR. 


Section  75.506  includes  references  to 
former  parts  of  30  CFR  and  to  former 
Bureau  of  Mines'  approval  schedules 
contained  in  parts  of  30  CFR  being 
removed.  With  the  removal  of  parts  21 
and  24,  these  references  are  no  longer 
necessary.  The  approval  holder  and 
MSHA  have  the  specifications  and 
drawings  upon  which  the  existing 
approval  was  based.  For  this  reason, 
MSHA  is  removing  the  following 
references  to  former  parts  of  30  CFR  and^ 
former  Biu«au  of  Mines'  schedules  from 
§75.506(d)l: 

Electric  Cap  Lamps,  Bureau  of  Mines 
Schedules  6D,  August  26,  1939  (Part 
19): 

Electric  Mine  Lamps,  Other  than 
Standard  Cap  Lamps,  Bvueau  of  Mines 
Schedule  IOC,  May  17, 1938  (Part  20); 

Flame  Safety  Lamps,  Bureau  of  Mines 
Schedule  7C,  August  30, 1935  (Part  21); 

Portable  Methane  Detectors,  Bureau  of 
Mines  Schedule  8C,  October  31, 1935 
(Part  22): 

Telephone  and  Signaling  Devices. 
Bureau  of  Mines  Schedule  9B,  October 
25, 1938  (Part  23); 

Single  Shot  Blasting  Units,  Bureau  of 
Mines  Schedule  12D,  November  27, 
1945,  (Part  24); 

Multiple  Shot  Blasting  Units,  Bureau 
of  Mines  Schedule  16E,  May  19, 1960 
(Part  25); 

Lighting  Equipment  for  Illuminating 
Undergrovmd  Workings,  Bureau  of 
Mines  Schedule  29A,  December  2, 1958 
(Part  26);  and 

Methane-Monitoring  Systems,  Bureau 
of  Mines  Schedule  32A,  July  27,  1966 
(Part  27). 

Electrical  equipment  approved  by 
MSHA  imder  these  parts  or  former 
Bureau  of  Mines'  approval  schedules 
can  continue  to  be  manufactured  and 
distributed  for  use  in  mines,  as  long  as 
this  is  done  in  accordance  with  the 
drawings  and  specifications  upon  which 
the  approval  was  based  and  there  are  no 
changes  in  the  approved  devices.  This 
final  rule  vtdll  retain  the  list  of 
equipment  that  will  be  considered 
permissible  electric  face  equipment  if  it 
has  been  approved  by  MSHA. 

///.  Executive  Order  12866  and 
Regulatory  Flexibility  Act 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  regulations.  MSHA  has 
determined  that  this  final  rule  does  not 
meet  the  criteria  for  a  significant 
regulatory  action  and,  therefore,  has  not 
prepared  a  separate  analysis  of  costs  and 
benefits.  The' analysis  contained  in  this 
preamble  meets  MSHA's  obligations 
under  E.0. 12866  and  the  Regulatory 
Flexibility  Act. 
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The  Regulatory  FlexibiUty  Act  (RFA) 
requires  regulatory  agencies  to  consider 
a  rule's  impact  on  small  entities.  The 
RFA  requires  that  MSHA  use  the  Small 
Business  Administration  (SBA) 
definition  for  a  small  mine  of  500  or 
fewer  employees  or,  after  consultation 
with  the  SBA  Office  of  Advocacy, 
establish  an  alternative  definiticm  for 
the  mining  industry  by  publishing  that 
definition  in  the  Federal  Register  for 
notice  and  comment  MSHA 
traditionally  has  considered  small 
mines  to  be  those  with  fewer  than  20 
employees  and  has  analyzed  the  impact 
of  the  final  rule  on  mines  with  500  or 
fewer  employees  and  on  those  with 
fewer  than  20  employees. 

Regulatory  Flexibility  Certification 

In  accordance  with  §  605  of  the  RFA, 
MSHA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  No  small  governmental 
jurisdictions  or  nonprofit  organizations 
are  affected. 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 
amendments  to  the  RFA,  MSHA  must 
include  in  the  final  rule  a  factual  basis 
for  this  certification.  The  Agency  also 
must  publish  the  regulatory  flexibility 
certification  in  the  Federal  Register, 
along  with  its  factual  basis.  The  Agency 
believes  that  this  analysis  provides  a 
reasonable  basis  for  the  certification  in 
this  case. 

The  Agency  has  provided  a  copy  of 
this  final  rule  and  regulatory  flexibility 
certification  statement  to  the  SBA  Office 
of  Advocacy.  In  addition,  MSHA  will 
mail  a  copy  of  the  final  rule,  including 
the  preamble  and  regulatory  flexibility 
certification  statement,  to  all  affected 
mines  and  miners'  representatives. 

Factual  Basis  for  Certification 

MSHA  used  a  qualitative  approach  in 
concluding  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities. 
This  final  rule  removes  approval 
regulations  for  obsolete  equipment.  The 
benefit  of  removing  obsolete  provisions 
is  that  MSHA  regulations  will  be  more 
concise,  clearer,  easier  to  use.  and 
reflect  advances  in  technology.  This 
final  rule  will  have  no  economic  impact 
on  the  mining  industry. 

V.  Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1995. 

VL  Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  as  well 
as  Executive  Order  12875.  this  final  rule 
does  not  include  any  Federal  mandate 
that  may  residt  in  increased 
expenditures  by  State,  local,  and  tribal 
governments,  or  by  the  private  sector. 

Vn.  Executive  Order  13045 

In  accordance  with  Executive  Order 
13045,  Protection  of  Children  from 
Enviroimiental  Health  Risks  and  Safety 
Risks.  MSHA  has  evaluated  the 
environmental  health  and  safety  risks  of 
the  final  rule  on  children.  The  Agency 
has  determined  that  the  final  rule  will 
have  no  effect  on  children. 

List  of  Subjects 

30CFRPart21 

Mine  safety  and  health. 
30CFRPart24 

Explosives.  Mine  safety  and  health. 

30  CFR  Part  75  h4ine  safety  and  health. 
Underffxtund  mining. 

Dated:  August  24, 1998. 
J.  Davitt  McAlmr. 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Accordingly,  under  the  authority  of 
30  U.S.C.  957  and  961,  and  for  the 


reasons  set  out  in  the  preamble,  chapter 
I.  title  30  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  21— (REMOVED] 

1.  Part  21  is  removed. 
PART24-[REMOVED] 

2.  Part  24  is  removed. 

PART  75— MANDATORY  SAFETY 
STANDARDS— UNDERGROUND  COAL 
MINES 

3.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 

4.  Section  75.506  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

1 75.506    Eleetrte  face  equipment; 
rsQuirMnenti  for  pennissMiiiity. 

(d)  The  following  equipment  will  be 
permissible  electric  face  equipment  only 
if  it  is  approved  under  the  appropriate 
parts  of  this  chapter,  or  former  Bureau 
of  Mines'  approval  schedules,  and  it  is 
in  permissible  condition: 

(1)  Multiple-Shot  Blasting  Units,  part 
7  subpart  D; 

(2)  Electric  Cap  Lamps,  part  19; 

(3)  Electric  Mine  Lamps  Other  than 
Standard  Cap  Lamps,  part  20; 

(4)  Flame  Safety  Lamps; 

(5)  Portable  Methane  Detectors,  part 
22; 

(6)  Telephone  and  Signaling  Devices, 
part  23; 

(7)  Single-Shot  Blasting  Units: 

(8)  Ijghting  Equipment  for 
Illuminating  Underground  Workings, 
part  26;  and  ~~ 

(9)  Methane-Monitoring  Systems,  part 
27. 

(FR  Doc  98-23347  Filed  9-2-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  26, 29, 57,  and  75 
RIN  1219-AA98 

improving  and  Eliminating 
Regulations;  Lighting  Equipment,  Coal 
Dust/Rock  Dust  Analyzers,  and 
Methane  Detectors 

agency:  Mine  Safety  and  Health 
Administration  ^MSHA),  Labor. 
action:  Proposed  rule;  technical 
amendments. 

summary:  MSHA  is  proposing  to  remove 
approval  regulations  for  lighting 
equipment  for  illuminating 
underground  workings;  portable  coal 
dust/rock  dust  analyzers;  and 
continuous  duty,  warning  Ught,  portable 
methane  detectors.  These  regulations 
are  unnecessary  because  they  address 
equipment  that  can  be  addressed  by 
other  MSHA  regulations.  Removal  of 
these  parts  would  not  reduce  protection 
for  miners.  This  proposal  would  also 
make  conforming  amendments  to  safety 
regulations  that  require  the  use  of  this 
approved  equipment  in  imderground 
coal  mines  and  in  gassy  undergroimd 
metal  and  nonmetal  mines. 
DATES:  Submit  written  comments  on  or 
before  November  2, 1998. 
ADDRESSES:  Send  comments  by  mail  to 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA,  4015  Wilson  Boulevard,  Room 
631,  Arlington,  VA  22203;  by  facsimile 
to  MSHA,  Office  of  Standards, 
Regulations,  and  Variances  at  703-235- 
5551;  or  by  E-mail  to 
comments@msha.gov.  MSHA 
encourages  commenters  sending  written 
conunents  by  mail  or  facsimile  to  also 
send  a  computer  disk  of  the  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director;  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA;  703-235-1910. 
SUPPLEMENTARY  INFORMATION: 

L  Regulatory  Background 

In  response  to  the  Administration's 
regulatory  reinvention  initiative,  MSHA 
conducted  a  review  of  its  existing 
regulations  to  identify  obsolete, 
outdated,  redundant,  or  unnecessary 
provisions  that  could  be  removed  or 
revised  without  reducing  protection 
afforded  miners.  This  proposed  rule  is 
part  of  MSHA's  ongoing  plan  to  improve 
its  regulations.  The  removal  of  parts  26 
and  29,  from  title  30  of  the  Code  of 
Federal  Regulations  (30  CFR),  would  not 
reduce  protection  to  miners.  These 


provisions  are  covered  by  other  MSHA 
regulations.  Conforming  amendments  to 
other  30  CFR  parts  would  be  made,  as 
appropriate. 

To  increase  awareness  of  this 
regulatory  action,  MSHA  will  mail  a 
copy  of  this  proposed  rule  to  all  mine 
operators  and  miners'  representatives 
and  post  it  on  MSHA's  Website. 

n.  Discussion  of  Proposed  Rule 

A.  30  CFR  26— Lighting  Equipment  for 
Illuminating  Underground  Workings 

In  1958,  MSHA  developed  the 
regulations  in  30  CFR  26  to  establish 
specifications  for  the  approval  of  mine 
Ughting  systems  that  are  used 
independently,  i.e.,  not  connected  to  an 
approved  machine.  These  specifications 
contain  permissibility  requirements  to 
ensure  that  the  electric  system  and 
components  do  not  pose  an  explosion 
hazard,  and  design  requirements  to 
address  the  adequacy  of  the  light 
intensity.  MSHA  has  received  only  one 
appUcation  for  approval  of  mine 
Ughting  systems  under  30  CFR  26  since 
1978. 

Even  though  MSHA  is  proposing  to 
remove  30  CFR  26,  Ughting  systems 
approved  under  this  part  could  continue 
to  be  manufactiued  and  distributed  for 
use  in  mines,  as  long  as  this  was  done 
in  accordance  with  die  drawings  and 
specifications  upon  which  the  approval 
was  based  and  there  were  no  changes  in 
the  approved  systems.  No  changes  in 
approved  systems  could  be  made  under 
30  CFR  26  once  it  was  deleted.  Any 
futiu«  changes  to  lighting  systems 
approved  under  30  CFR  26  would 
require  a  new  appUcation  for  approval 
under  30  CFR  18. 

Currently,  approvals  of  lighting 
systems  which  are  used  independently, 
as  well  as  those  which  are  part  of 
MSHA-approved  equipment,  can  be 
requested  under  the  requirements  of  30 
CFR  18,  Electric  Motor  Driven  Mine 
Equipment  and  Accessories.  The  general 
requirement  in  30  CFR  18,  subpart  A; 
certain  design  and  construction 
requirements  in  subpart  B  (i.e.  §§  18.20, 
18.23, 18.24, 18.25, 18.30  18.35, 18.41, 
18.48, 18.50,  and  18.51);  and  certain 
inspections  and  tests  in  subpart  C  (i.e. 
§§  18.62, 18.66, 19.67,  and  18.68),  as 
well  as  any  other  provisions  necessary 
to  address  the  design  and  performance 
of  the  systems,  are  applicable  to  the 
approval  of  independent  mine  Ughting 
systems.  For  example,  an  evaluation  for 
intrinsic  safety  under  30  CFR  18 
includes  a  "Lamp  Bulb  Breakage"  test 
which  consists  of  breaking  the  bulb  in 
the  presence  of  an  explosive  mixtiu«  of 
methane-in-air.  In  addition  to  the 
permissibiUty  and  intrinsic  safety 


requirements  in  30  CFR  18,  provisions 
in  30  CFR  75.1719-1  through  75.1719- 
3  contain  voltage  limitations,  specify  the 
amount  of  Ught  required  in  mine 
workings,  and  address  other  safety 
reqiurements  appUcable  to  mine 
U^tinc  systems. 

For  these  reasons.  MSHA  beUeves  that 
the  approval  regulations  in  30  CFR  26 
are  redimdant  and  is  proposing  to 
remove  them. 

B.  30  CFR  29-Portable  Coal  Dust/Rock 
Dust  Analyzers,  and  Continuous  Duty, 
Warning  Light,  Portable  Methane 
Detectors  for  Use  in  Coal  Mines 

MSHA  originally  developed  the 
regulations  in  30  CFR  29  in  the  early 
1970's  to  provide  performance 
requirements  for  die  approval  of 
portable  coal  dust/rock  dust  analyzers 
for  use  in  measuring  the  incombustible 
content  of  mine  dusts;  and  for  the 
approval  of  continuous  duty,  warning 
Ught,  portable  methane  detectors  for  use 
in  providing  a  visual  signal  of  the 
presence  of  methane.  At  that  time, 
MSHA  anticipated  that  there  would  be 
a  need  for  the  approval  of  these  types 
of  instruments.  MSHA  has  now 
determined,  however,  that  the  approval 
requirements  in  30  CFR  29  for  both 
portable  coal  dust/rock  dust  analyzers 
and  continuous  duty,  warning  U^t. 
portable  methane  detectors  are 
unnecessary  and  is  proposing  t-^  remove 
this  part. 

Even  though  MSHA  is  proposing  to 
remove  30  OFR  29.  portable  coal  dust/ 
rock  dust  analyzers  and  continuous 
duty,  warning  Ught,  portable  methane 
detectors  approved  under  this  part 
could  continue  to  be  manufactured  and 
distributed  for  use  in  mines,  as  long  as 
this  was  done  in  accordance  with  the 
drawings  and  specifications  upon  which 
the  approval  was  based  and  there  were 
no  chuiges  in  the  approved  devices.  No 
changes  in  these  approved  devices 
could  be  made  under  30  CFR  29  once 
it  was  deleted.  Any  future  changes  to 
such  devices  approved  imder  30  CFR  29 
would  require  a  new  application  for 
approval  under  30  CFR  18  or  22,  as 
discussed  below. 

Portable  coal  dust/rock  dust 
analyzers.  MSHA  has  never  issued  an 
approval  for  a  portable  coal  dust/rock 
dust  analyzer  under  30  CFR  29.  An 
experimental  approval  was  granted  in 
the  late  1980's;  however,  the  project  was 
never  completed.  Furthermore,  the 
performance  requirements  in  30  CFR  29 
for  portable  coal  dust/rock  dust 
analyzers  are  now  outdated.  MSHA 
believes  that  30  CFR  29  is  no  longer 
necessary  or  viable  for  approval  of  a 
portable  coal  dust/rock  dust  analyzer 
because  there  has  been  negUgible 
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interest  in  approval  of  such  an 
instrument,  and  the  performance 
requirements  are  outdated.  The 
elimination  of  30  CFR  29,  therefore, 
would  not  reduce  protection  afforded 
miners  by  the  existing  standards. 

Although  no  such  request  is 
anticipated,  shoidd  portable  coal  dust/ 
rock  dust  analyzers  be  developed  in  the 
future,  they  could  be  approved  under  30 
CFR  18.  Electric  Motor  Driven  Mine 
Equipment  and  Accessories.  Approvals 
are  routinely  issued  imder  30  CFR  18  for 
instruments  that  are  not  required  by 
regulation,  but  are  being  uwd  in 
underground  mines,  provided  that  they 
meet  the  requirements  for  intrinsic 
safety  in  30  CFR  18.68  and  are 
determined  to  be  safe  for  their  intended 
use  as  required  by  30  CFR  18.20(b).  In 
addition,  the  general  requirements  in  30 
CFR  18,  subpart  A,  as  weU  as  any  other 
provisions  necessary  to  address  the 
design  and  performance  of  the 
instnunent,  are  appropriate  for  the 
approval  of  portable  coal  dust/rock  dust 
analyzers. 

Continuous  duty,  warning  light, 
portable  methane  detectors.  MSHA  has 
not  issued  a  new  approval  for  a 
continuous  duty,  warning  Ught.  portable 
methane  detector  under  30  CFR  29  since 
1981.  When  30  CFR  29  was  developed, 
portable  methane  detectors  approved 
under  30  CFR  22  did  not  have 
continuous  monitoring,  nor  warning  or 
alarm  capabiUty.  Since  1981.  however, 
advancements  in  technology  have 
resulted  in  instruments  that  are  suitable 
for  approval  both  as  portable  methane 
detectors  under  30  CFR  22  and  which 
also  have  the  capabiUty  to  be  used  for 
continuous  personal  monitoring  and 
warning  or  alarm.  Portable  methane 
detectors  in  use  in  mines  now  routinely 
have  the  capabiUties  specified  in  30 
CFR  29,  and  MSHA  has  approved  tiiem 
for  the  past  16  years  under  30  CFR  22, 
Portable  Methane  Detectors. 

If  MSHA  were  to  receive  a  new 
request  imder  30  CFR  29  for  approval  of 
a  methane  detector  that  is  portable, 
operates  continuously,  and  provides  a 
warning  to  the  user,  the  Agency  could 
conduct  an  equivalent  evaluation  of  the 
instrument  using  the  approval 
requirements  in  30  CFR  22.  For  these 
reasons.  MSHA  beUeves  that  30  CFR  29 
is  unnecessary  and  that  its  removal 
would  not  reduce  protection  afforded 
miners  by  the  existing  standards. 

m.  Executive  Order  12866 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  regulations.  MSHA  has 
determined  that  this  proposed  rule  does 
not  meet  the  criteria  for  a  significant 
regulatory  action  and.  therefore,  has  not 


prepared  a  separate  analysis  of  costs  and 
benefits.  The  analysis  contained  in  this 
preamble  meets  MSHA's  responsibiUties 
under  Executive  Order  12866  and  the 
Regulatory  FlexibiUty  Act 

IV.  Regulatory  FlexibiUty  Act 

The  Regulatory  FlexibiUty  Act  (RFA) 
requires  regulatory  agencies  to  consider 
a  ride's  impact  on  small  entities.  Under 
the  RFA,  MSHA  must  use  the  SmaU 
Business  Administration  (SBA) 
definition  for  a  smaU  mine  of  500  or 
fewer  employees  or,  after  consultation 
Mdth  the  SBA  Office  of  Advocacy, 
estabUsh  an  alternative  definition  for 
the  mining  industry  by  pubUshing  that 
definition  in  the  Federal  Register  for 
notice  and  comment.  Although  MSHA 
traditionaUy  has  considered  smaU 
mines  to  be  those  widi  fewer  than  20 
employees.  MSHA  has  analyzed  the 
impact  of  the  proposed  rule  on  mines 
with  500  or  fewer  employees  for  the 
purposes  of  the  RFA. 

Regulatory  Flexibility  Certification 

In  accordance  with  §  605  of  the  RFA. 
MSHA  certifies  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  No  small  governmental 
jurisdictions  or  nonprofit  organizations 
are  affected. 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 
amendments  to  the  RFA.  MSHA  must 
include  in  the  proposed  rule  a  factual 
basis  for  this  certification.  The  Agency 
also  must  publish  the  regulatory 
flexibiUty  certification  in  the  Federal 
Register,  along  virith  its  fectual  basis. 
The  Agency  believes  that  this  analysis 
provides  a  reasonable  basis  for  the 
certification  in  this  case. 

The  Agency  has  provided  a  copy  of 
this  proposed  rule  and  regulatory 
flexibiUty  certification  statement  to  the 
SBA  Office  of  Advocacy. 

Factual  Basis  for  Certification 

MSHA  used  a  quaUtative  approach  in 
concluding  that  the  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  removes 
approval  regulations  for  equipment  that 
can  be  approved  under  other  existing 
MSHA  regulations.  The  benefit  of 
removing  redundant  provisions  is  that 
MSHA  regulations  would  be  more 
concise,  clearer,  easier  to  use,  and 
reflect  advances  in  technology.  This 
proposed  rule  woidd  have  no  economic 
impact  on  the  mining  industry. 

V.  Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  coUection  requirements 


subject  to  the  Paperwork  Reduction  Act 
of  1995. 

VI.  Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  weU 
as  Executive  Order  12875,  this  proposed 
rule  does  not  include  any  Federal 
mandate  that  may  result  in  increased 
expenditures  by  Sute,  local,  and  tribal 
governments,  or  by  the  private  sector. 

Vn.  Executive  Order  13045 

In  accordance  with  Executive  Order 
13045.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  MSHA  has  evaluated  the 
environmental  health  and  safety  risks  of 
the  proposed  rule  on  children.  The 
Agency  has  determined  that  the 
proposed  rule  would  have  no  e%ct  on 
children. 

List  of  Subjects 

30  CFR  parts  26  and  29 

Mine  safety  and  health. 

30  CFR  parts  57  and  75 

Mine  safety  and  health.  Underground 
mining. 

Dated:  August  24. 1998. 
J.  Davitt  McAtMT. 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Accordingly,  under  the  authority  of 
30  U.S.C  957  and  961  and  for  die 
reasons  set  out  in  the  preamble.  MSHA 
proposes  to  amend  chapter  I,  title  30  of 
the  Code  of  Federal  Regulations  as 
foUows: 

PART  26— UGHTmC  EQUIPMENT  FOR 
ILLUMINATINQ  UNDERGROUND 
WORKINGS 

1.  Part  26  is  removed. 

PART  29-PORTABLE  COAL  DUST/ 
ROCK  DUST  ANALYZERS.  AND 
CONTINUOUS  DUTY,  WARNINQ 
UGHT,  PORTABLE  METHANE 
DETECTORS  FOR  USE  IN  COAL 
MMES 

2.  Part  29  is  removed. 

PART  57-SAFETY  AND  HEALTH 
STANDARDS-UNDERGROUND 
METAL  AND  NONMETAL  MINES 

3.  The  authority  citation  for  part  57 
continues  to  read  as  foUows: 

Airthority:  30  U.S.C  81 1 . 

4.  Section  57.22303  is  revised  to  read 
as  follows: 


S  57.22303    Approved  equipment  (l-C 
mines). 

Only  electric  equipment  that  is 
approved  by  MSHA  under  the 
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applicable  requirements  of  30  CFR  parts 
18  through  28  shall  be  used 
underground,  except  for  submersible 
siunp  pumps. 

PART  75— MANDATORY  SAFETY 
STANDARDS— UNDERGROUND  COAL 
MINES 

5.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 

6.  Section  75.506  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  75.506    El«ctrtc  face  equipment; 
requirements  for  permissibility. 

•        »        »        •        * 

(d)  The  following  equipment  will  be 
permissible  electric  face  equipment  only 
if  it  is  approved  under  the  appropriate 
parts  of  this  chapter,  or  former  Bureau . 
of  Mines'  approval  schedules,  and  it  is 
in  permissible  condition: 

U)  Multiple-Shot  Blasting  Units,  part 
7,  subpart  D; 

(2)  Electric  Cap  Lamps,  part  19; 

(3)  Electric  Mine  Lamps  Other  than 
Standard  Cap  Lamps,  part  20; 

(4)  Flame  Safety  Lamps; 

(5)  Portable  Methane  Detectors,  part 
22; 

(6)  Telephone  and  Signaling  Devices, 
part  23; 

(7)  Single-Shot  Blasting  Units; 

(8)  Lighting  Equipment  for 
Illuminating  Underground  Workings; 
and 

(9)  Methane-Monitoring  Systems,  part 
27. 
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DEPARTMENT  OF  LABOR 

Min«  Safety  and  Haalth  Administration 

30  CFR  Part  75 
RIN  121f-AA98 

improving  antf  Eiim  inating 
Regulations;  Approved  Booksand 
Records 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Proposed  rule;  technical 
amendment. 

SUMMARY:  MSHA  is  proposing  to  remove 
certain  regulations  on  Approved  Books 
and  Records.  Forms  required  by  these 
regulations  are  obsolete.  In  addition,  the 
requirements  are  either  redundant  or 
can  be  easily  included  in  other  existing 
standards  for  greater  clarity.  MSHA 
would  make  conforming  amendments  to 
other  safety  regulations,  as  necessary. 


DATES:  Submit  written  comments  on  or 
before  November  2, 1998. 
ADDRESSES:  Send  comments  by  mail  to 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA,  4015  Wilson  Boulevard,  Room 
631,  Arlington,  VA  22203;  by  facsimile 
to  MSHA,  Office  of  Standards, 
Regulations,  and  Variances  at  703-235- 
5551;  or  by  E-mail  to 
comments@msha.gov.  MSHA 
encourages  commenters  sending  written 
comments  by  mail  or  facsimile  to  also 
send  a  computer  disk  of  the  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances: 
703-235-1910. 
SUPPLEMENTARY  INFORMATION: 

L  Rulemaking  Background 

In  response  to  the  Administration's 
regulatory  reinvention  initiative,  MSHA 
conducted  a  review  of  its  existing 
regulations  to  identify  obsolete, 
outdated,  redvmdant,  or  imnecessary 
provisions  that  could  be  removed  or 
revised  without  reducing  protection 
afforded  miners.  This  proposed  rule  is 
part  of  MSHA 's  ongoing  plan  to  improve 
its  regulations.  The  removal  of  part  75, 
subpart  S,  from  title  30  of  the  Code  of 
Federal  Regulations  (30  CFR),  would  not 
reduce  protection  to  miners  because 
these  provisions  are  covered  by  other 
MSHA  standards.  Conforming 
amendments  to  these  other  MSHA 
standards  would  be  made,  as 
appropriate.  This  proposed  rule  would 
streamline  30  CFR  75  by  improving 
consistency  and  clarity  in  MSHA 
requirements  for  approved  books  and 
records  for  underground  coal  mines. 

n.  Discussion  of  Pn^Kised  Rule 

Existing  MSHA  standards  in  30  CFR 
75,  subpart  S,  Approved  Books  and 
Records,  contains  recordkeeping 
requirements  for  certain  tests  and 
examinations  conducted  in 
imdergroimd  mines.  Approved  books 
for  recording  test  results  are  specified, 
as  well  as  the  manner  in  whidi  the 
bo<^  are  to  be  maintained. 

Existing  30  CFR  75.1800(b)  specifies 
approved  forms  on  which  mine 
operators  are  to  record  res\dts  for 
provisions  in  30  CFR  75.1801  through 
75.1808.  Of  these,  however,  only  30  CFR 
75.1806  and  75.1808  remain  in  30  CFR 
75,  subpart  S.  In  addition,  all  the  forms 
Usted  are  obsolete  and  are  no  longer  in 
use. 

Existing  30  CFR  75.1800(c)  allows 
mine  operators  to  use  record  books  kept 
to  comply  with  State  requirements,  in 
Ueu  of  the  books  required  in  30  CFR  75, 
subpart  S,  if  the  MSHA  district  manager 


determines  that  those  books  provide  the 
information  specified  in  any  record 
book  required  by  the  MSHA  regulation. 

"The  only  records  specified  in  30  CFR 
75,  subpart  S,  are  those  in  30  CFR 
75.1806  which  require  that  the  results  of 
monthly  examinations  of  high  voltage 
circuit  breakers,  required  by  30  CFR 
75.800-3  and  75.800-4,  be  recorded  in 
a  book  entitled  "Monthly  Examinations 
of  Surface  High  Voltage  Qrcuit 
Breakers".  Form  6-1293.  This  form  is  no 
longer  in  use  and  MSHA  no  longer 
approves  record  books. 

Existing  30  CFR  75.1808  requires  that 
all  approved  books  and  records 
maintained  under  the  provisions  of  30 
CFR  75.1801  through  75.1807  be  stored 
in  a  fireproof  repository  on  the  surface 
of  the  mine,  in  a  location  chosen  by  the 
mine  operator,  and  be  made  available  to 
interested  persons.  This  provision  now 
applies  only  to  30  CFR  75.1806.  To  be 
consistent  vnth  other  MSHA 
recordkeeping  requirements,  and  to 
accommodate  the  electronic  storage  of 
data,  MSHA  proposes  to  delete  this 
requirement. 

'The  proposal  recognizes  the 
increasing  use  of  electronic  stor^e  and 
retrieval  of  information  and  would 
revise  30  CFR  75.800-4  to  accommodate 
this  technology.  MSHA  encotirages 
mine  operators  who  store  records 
electronically  to  provide  a  mechanism 
which  will  allow  the  continued  storage 
and  retrieval  of  records  in  the  year  2000. 

In  addition.  MSHA  proposes  to  add  a 
requirement  to  30  CFR  75.800-4  that 
clarifies  that  the  records  be  retained  for 
one  year.  MSHA  considers  this 
additional  requirement  as  a  non- 
substantive clarification  of  the  existing 
standard  because  mine  operators 
already  are  required  to  make  these 
records  available  to  an  authorized 
representative  of  the  Secretary,  which 
implies  that  they  be  retained. 

m.  ExecDtiye  Order  12866  and 
Regulatory  Flexibility  Act 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  regulations.  MSHA  has 
deteimined  that  this  proposed  rule  does 
not  meet  the  criteria  for  a  significant 
regulatory  action  and.  therefore,  has  not 

Erepared  a  separate  analysis  of  costs  and 
enefits.  The  Regulatory  Flexibility  Act 
(RFA)  reqtiires  regulatory  agencies  to 
consider  a  rule's  impact  on  small 
entities.  The  analysis  contained  in  this 
preamble  meets  MSHA's  responsibilities 
under  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

Regulatory  Flexibility  Certification 

In  accordance  with  §  605  of  the  RFA. 
MSHA  certifies  that  this  proposed  rule 
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would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA)  amendments  to  the  RFA, 
MSHA  must  include  in  the  proposed 
rule  a  factual  basis  for  this  certification. 
The  Agency  also  must  publish  the 
regulatory  flexibility  certification  in  the 
Federal  Register,  along  with  its  factual 
basis. 

Factual  Basis  for  Certification 

Based  on  the  fiact  that  there  is  no 
substantive  change  in  the  recordkeeping 
requirements,  MSHA  has  determined 
that  there  would  be  no  impact  on  small 
businesses.  No  small  governmental 
jurisdictions  or  nonprofit  organizations 
are  affected.  The  Agency  believes  that 
this  analysis  provides  a  reasonable  basis 
for  the  certification  in  this  case. 

The  Agency  has  provided  a  copy  of 
this  proposed  rule  and  regulatory 
flexibility  certification  statement  to  the 
SBA  Office  of  Advocacy.  In  addition, 
MSHA  will  mail  a  copy  of  the  proposed 
rule,  including  the  preamble  and 
regulatory  flexibility  certification 
statement,  to  all  afiected  mines  and 
miners'  representatives. 

IV.  Paperwork  Reduction  Act 

No  new  or  additional  paperwork 
burdens  are  included  in  this  proposed 
amendment.  Test  records  are  required  in 
existing  30  CFR  75.800-3  and  75.800-4 
and  are  approved  under  OMB  control 
number  1219-0067.  The  Paperworic 
Reduction  Act  of  1995  (PRA  95), 
however,  reqmres  that  regulations 
specify  a  time  period  for  the  retention 
of  records.  Existing  30  CFR  75.800-3 
and  75.800-4  do  not  specify  a  retention 
period  for  maintaining  these  required 
test  records.  MSHA,  consistent  with 
other  MSHA  recordkeeping 
requirements,  is  proposing  that  these 
records  be  kept  for  at  least  one  year. 

V.  Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  Executive  Order  12875,  this  proposed 
rule  does  not  include  any  Federal 
mandate  that  may  result  in  increased 
expenditures  by  State,  local,  and  tribal 
governments,  or  by  the  private  sector. 

VI.  Executive  Order  13045 

In  accordance  with  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  MSHA  has  evaluated  the 
environmental  health  and  safety  risks  of 
the  proposed  rule  on  children.  The 
Agency  has  determined  that  the 
proposed  rule  would  have  no  effects  on 
children. 


List  of  Subjects  in  30  CFR  Part  75 

Mine  safety  and  health.  Reporting  and 
recordkeeping  requirements, 
Undergroimd  coal  mines. 

Dated:  August  24, 1998. 

J.  Davitt  McAleer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

For  the  reasons  discussed  in  the 
preamble,  MSHA  proposes  to  amend 
part  75,  subchapter  O,  chapter  I,  title  30 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  75— MANDATORY  SAFETY 
STANDARDS-UNDERGROUND  COAL 
MINES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

AutlMwity:  30  U.S.C.  811. 

2.  Section  75.800-4  is  revised  to  read 
as  follows: 

§75.800-4    Testing,  examination,  and 
maintenance  of  circuit  breakers;  record. 

(a)  Recordkeeping.  The  operator  shall 
make  a  record  of  each  test,  examination, 
repair,  or  adjustment  of  all  circuit 
breakers  protecting  high-voltage  circuits 
which  enter  any  underground  area  of 
the  mine. 

(b)  Record  security.  These  records 
shall  be  made  in  a  secure  book  that  is 
not  susceptible  to  alteration  or 
electronically  in  a  computer  system  so 
as  to  be  seciu«  and  not  susceptible  to 
alteration. 

(c)  Retention  and  access.  These 
records  shall  be  retained  at  a  surface 
location  at  the  mine  for  at  least  one  year 
and  shall  be  made  available  to 
authorized  representatives  of  the 
Secretary,  the  representative  of  miners, 
and  other  interested  persons. 

Subpart  S  of  Part  74 — [Removed  and 
reserved] 

3.  Part  75  subpart  S — ^Approved  Books 
and  Records,  consisting  of  §§  75.1800, 
75.1806,  and  75.1808,  is  removed  and 
reserved. 

(PR  Doc  98-23350  Filed  9-2-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  70, 71.  and  90 
RIN  1219-AA98 

Improving  and  Eliminating 
Regulations;  CalltKatlon  and 
Maintenance  Procedures  for  Coal  Mine 
Respiraljle  Dust  Samplers 

AOBICY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 

ACTION:  Proposed  rule;  technical 
amendment. 

summary:  MSHA  has  revised  and 
updated  its  Informational  Report  No. 
1121  (IR  1121)  to  include  currently 
approved  sampling  equipment  and  to 
permit  the  use  of  fast-response 
calibrators  having  a  volumetric  tube. 
The  updated  document  is  Informational 
Report  No.  1240  (IR  1240).  This 
proposed  rule  would  update  the  existing 
incorporation  by  reference  of  IR  1121  in 
MSHA's  coal  mine  respirable  dust 
standards  to  reference  IR  1240. 

DATES:  Submit  all  comments  by 
Novonber  2, 1998. 


i:  Send  comments  by  mail  to 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regtilations,  and  Variances, 
MSHA,  4015  Wilson  Boulevard,  Room 
631.  Arlington.  VA  22203;  by  facsimile 
to  MSHA.  Office  of  Standards, 
Regulations,  and  Variances  at  703-235- 
5551;  or  by  E-mail  to 
comments@msha.gov.  MSHA 
encourages  commenters  sending  written 
comments  by  mail  or  facsimile  to  also 
send  a  computer  disk  of  the  comments. 
Submit  written  comments  on  the 
information  collection  requirements  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  Attention:  Desk  OfficOT^ 
for  MSHA,  725  17th  Street  NW.,  Room 
10235,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  COtfTACT: 
Patricia  W.  Silvey,  Director;  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA;  703-235-1910. 
SUPPI.ByiENTARY  INFORMATION: 

I.  Discussion  of  Proposal 

Existing  coal  mining  regulations 
§§  70.204.  71.204,  and  90.204  in  title  30 
of  the  Code  of  Federal  Regulations  (30 
CFR)  require  that  approved  respirable 
dust  sampling  devices  be  caUbrated  in 
accordance  with  MSHA  Informational 
Report  No.  1121  (IR  1121)  "Standard 
CaUbration  and  Maintenance 
Procedures  for  Wet  Test  Meters  and 
Coal  Mine  Respirable  Dust  Samplers 
(Supersedes  IR  1073)."  These 
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regulations  state  that  amendments  to  IR 
1121  will  be  announced  in  the  Federal 
Register.  This  proposed  rule  would 
update  the  incorporation  by  reference  of 
MSHA  IR  1121,  with  the  most  recent 
revision  "IR  1240"  entitled.  "Calibration 
and  Maintenance  Procedures  for  Coal 
Mine  Respirable  Dust  Samplers."  This 
proposed  rule,  like  the  existing  rule, 
contains  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995.  MSHA  has 
submitted  the  information  collection 
request  to  0MB  for  approval. 

IR  1240  addresses  improved 
technology  and  describes  the  standard 
procedures  currently  used  by  MSHA  for 
calibration  of  approved  personal 
samplers  and  associated  equipment  and 
for  maintenance  of  this  equipment.  IR 
1240  continues  to  require  operators  to 
record  calibration  parameters  and 
results.  MSHA  encoiuBges  mine 
operators  who  store  records 
electronically  to  provide  a  mechanism 
which  will  allow  the  continued  storage 
and  retrieval  of  records  in  the  year  2000. 

IR  1240  includes  the  caUbration  and 
maintenance  procedures  for  the  newest 
approved  sampUng  imit  for  collecting 
respirable  coal  mine  dust  which  uses 
constant  flow  technology  and  a  power 
source  which  is  different  from  other 
approved  sampling  units.  The  constant 
flow  technology  permits  the  caUbration 
of  this  unit  without  concern  for  flow 
fluctuations.  IR  1240  notifles  mine 
operators,  and  other  interested  parties, 
that  such  units  are  to  be  maintained  as 
approved  to  ensure  the  accurate 
collection  of  respirable  coal  mine  dust 
samples  as  required  in  30  CFR  70,  71, 
and  90. 

IR  1240  also  permits  the  use  of  fast- 
response  calibrators  for  calibrating  all 
approved  sampling  units.  It  takes  only 
1  to  2  minutes  per  imit  to  calibrate  a 
sampling  unit  using  this  newer 
technology,  as  opposed  to  30  minutes 
using  the  traditional  calibration  systems 
addressed  in  IR  1121. 

Copies  of  IR  1240  are  available  at 
MSHA,  Coal  Mine  Safety  and  Health, 
Room  816,  4015  Wilson  Boulevard, 
ArUngton,  VA  22203  and  at  each  MSHA 
Coal  Mine  Safety  and  Health  district 
and  subdistrict  office. 


n.  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  proposal  is  subject  to 
review  by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  (PRA  95).  The 
title,  description,  and  respondent 
categories  are  discussed  below  with  an 
estimate  of  the  annual  information 
collection  burden. 

With  respect  to  the  following 
collection  of  information,  MSHA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  proper  performance  of  MSHA's 
functions,  including  whether  the 
information  would  have  practical 
utihty;  (2)  the  accuracy  of  MSHA's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used;  (3)  ways  to  enhance 
the  quality^  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  biuden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Description:  Proposed  30  CFR  70.204, 
71.204,  and  90.204  would  require  that 
approved  respirable  dust  sampling 
devices  be  calibrated  in  accordance  with 
MSHA  Informational  Report  No.  1240 
(IR  1240)  "Cahbratlon  and  Maintenance 
Procedures  for  Coal  Mine  Respirable 
Dust  Samplers."  The  caUbration 
procedures  for  wet  test  meters  and  the 
bubble  tube  method  which  are 
described  in  IR  1240  both  require  data 
to  be  recorded  as  part  of  the  caUbration 
procedure.  These  two  calibration 
methods  are  rarely  used  in  the  mining 
industry  because  (1)  most  mines  that 
calibrate  their  own  piunps  now  use 
instantaneous  flow  meters  for  this 
purpose;  and  (2)  almost  all  but  the 
largest  imderground  mines  send  their 
piunps  out  to  be  caUbrated,  rather  than 
calibrating  them  themselves. 

Description  of  Respondents:  The 
respondents  are  mine  operators.  MSHA 
estimates  that  this  information 
collection  requirement  affects  about  900 
coal  mines  and  that  these  mines 
calibrate  about  1,850  pumps  per  year. 

Information  Collection  Burden:  The 
recording  of  calibration  data  is 
considered  an  information  coUection 
burden  imder  PRA  95.  MSHA  estimates 


that  it  takes  about  30  minutes  to 
calibrate  each  pump  using  the  bubble 
tube  method,  including  recording 
caUbration-related  information  and 
marking  the  pump  flowmeter;  that  it 
takes  about  3  minutes  (0.05  hour)  to 
calibrate  each  pump  with  a  fast- 
response  calibrator  and  mark  the  pump 
flowmeter;  and  that  piunp  caUbration  is 
done  by  the  mine's  technical  staff  at  a 
cost  of  about  $42  per  hour.  Further, 
MSHA  estimates  that  897  mines 
calibrate  1814  pumps  with  a  fast 
response  calibrator  and  three  mines 
caUbrate  36  pumps  using  the  bubble 
tube  method  of  piunp  caUbration.  The 
average  time  for  pump  calibration  is 
0.059  hour.  MSHA  anticipates  that  no 
mine  operators  use  the  wet  test  meter 
method  of  piunp  caUbration. 

The  total  estimated  annual 
information  collection  burden  for  pmnp 
caUbration  and  marking  the  pump 
flowmeter  is  about  109  hours.  The 
estimated  annual  cost  for  this 
information  collection  burden  is  about 
$4,580. 

MSHA  estimates  that  most  mine 
operators  incurred  the  capital  and  start- 
up costs  associated  with  pimip 
caUbration  prior  to  October  1, 1995.  For 
the  purpose  of  this  analysis,  however, 
MSHA  estimates  that  about  five  new 
mines  per  year  would  purchase  a  fast- 
response  caUbrator.  Fast-response 
caUbrators  cost  about  $900  and  have  a 
useful  life  of  about  10  years.  The 
annuaUzation  factor  for  an  equipment 
Ufe  of  10  years  is  0.142.  The  annual  cost 
for  caUbrators  is  about  $640. 

MSHA  estimates  that  about  2010 
mines  send  about  2040  pumps  per  year 
to  an  outside  contractor  for  caUbration 
and  maintenance.  This  service  includes 
pump  caUbration  and  marking  the 
flowmeter;  certification  of  pump 
calibration;  cleaning  and  checking 
pump  function;  replacing  worn  or 
damaged  parts;  and  shipping  and 
handling.  MSHA  estimates  that  the 
average  cost  for  this  service  is  about 
$100  per  pump.  Fast-response 
calibrators  also  would  require  routine 
caUbration  and  maintenance  each  year 
at  a  cost  of  about  $100.  The  cost  for 
these  services  is  $204,500. 

The  following  chart  summarizes 
MSHA's  estimates  for  compliance  with 
PRA  95. 


Provision 

Number  of  re- 
sporxlents 

Hours  per  re- 
sponse 

Number  of  re- 
sponses 

Number  of  re- 
sponses per  re- 
spondent 

Annual  cost 

Total 
hours 

70.204(a).  71.204(a). 
90204(a). 

900 

0.059  (average) 

1849 

2  (average) 

$204,500  +  S639  =  $205,139 

109 
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The  burden  hoius  and  costs  associated 
with  pump  caUbration  and  marking  the 
flowmeter  do  not  represent  any  increase 
for  the  mining  industry  because  mine 
operators  currently  are  required  to 
perform  these  activities. 

Under  section  3507(o]  of  PRA  95,  the 
Agency  has  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  and 
approval  of  this  information  coUection. 
Interested  persons  are  requested  to  send 
comments  regarding  the  burden 
estimates  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  burden.  (1) 
directly  to  the  Office  of  Information  and 
Regulatory  Afiiairs,  OMB,  Attention: 
Desk  Officer  for  MSHA:  725  17th  Street 
NW.,  Room  10235;  Washington.  DC 
20S03.  and  (2)  to  Patricia  W.  Silvey. 
Director.  Office  of  Standards, 
Regulations,  and  Variances,  MSHA: 
401S  Wilson  Boulevard,  Room  631; 
Arlington.  VA  22203. 

m.  Execudve  Order  12868 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  regulations.  MSHA 
estimates  that  the  cost  impact  of  the 
proposed  rule  is  the  same  as  imder  the 
existing  rule.  The  primary  benefit  of  the 
proposed  rule  is  that  it  provides  mine 
operators  alternatives  in  maintaining 
and  calibrating  dust  sampUng  units,  it 
takes  only  1  to  2  minutes  per  unit  to 
caUbrate  a  sampUng  unit  using  this 
newer  technology,  as  opposed  to  30 
minutes  using  the  traditional  caUbration 
systems  addr^sed  in  IR  1121.  MSHA 
has  determined  that  this  proposed  rule 
does  not  meet  the  criteria  for  a 
significant  regulatory  action  and, 
therefore,  has  not  prepared  a  separate 
analysis  of  costs  and  benefits.  The 
analysis  contained  in  this  preamble 
meets  MSHA's  responsibilities  under 
Executive  Order  12866  and  the 
Regulatory  FlexibiUty  Act. 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (RFA) 
requires  regulatory  agencies  to  consider 
a  rule's  impact  on  small  entities.  Under 
the  RFA,  MSHA  must  use  the  Small 
Business  Administration  (SBA) 
definition  for  a  small  mine  of  500  or 
fewer  employees  or,  after  consultation 
with  the  SBA  Office  of  Advocacy, 
estabUsh  an  alternative  definition  for 
the  mining  industry  by  pubUshing  that 
definition  in  the  Fedend  Register  for 
notice  and  comment.  Although  MSHA 
traditionally  has  considered  small 
mines  to  be  those  with  fewer  than  20 
employees.  MSHA  has  analyzed  the 
impact  of  the  proposed  rule  on  mines 
with  500  or  fewer  employees  for  the 
purposes  of  the  RFA. 


Regulatory  Flexibility  Certification 

In  accordance  with  §  605  of  the  RFA. 
MSHA  certifies  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  No  smaU  governmental 
jurisdictions  or  nonprofit  organizations 
are  affected. 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 
amendments  to  the  RFA.  MSHA  must 
include  in  the  proposed  rule  a  factual 
basis  for  this  certification.  The  Agency 
also  must  publish  the  regulatory 
flexibiUty  certification  in  the  Federal 
Register,  alcmg  with  its  factual  basis. 
The  Agency  beUeves  that  this  analysis 
provides  a  reasonable  basis  for  the 
certification  in  this  case. 

The  Agency  has  provided  a  copy  of 
this  proposed  rule  and  r^ulatory 
flexibiUty  certification  statement  to  the 
SBA  Office  of  Advocacy.  In  addition. 
MSHA  will  mail  a  copy  of  the  proposed 
rule,  including  the  preamble  and 
regulatory  flexibiUty  certification 
statement,  to  all  afEected  mines  and 
miners'  representatives. 

Factual  Basis  for  Certification 

MSHA  used  a  qualitative  approach  in 
concluding  that  the  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  smaU 
entities.  Tliis  proposed  rule  updates  the 
regulations  to  incorporate  by  reference 
the  latest  revision  of  an  MSHA 
informational  report  describing  the 
caUbration  and  maintenance  procedures 
for  coal  mine  respirable  dust  sampling 
units.  The  benefit  of  updating 
provisions  is  that  MSHA  regulations 
would  be  clearer  and  reflect  advances  in 
technology.  This  proposed  rule  would 
have  no  economic  impact  on  the  mining 
industry.  The  cost  impact  on  mines 
employing  fewer  than  20  miners  or 
those  employing  500  or  fewer  miners 
would  be  the  same  as  under  the  existing 
rule. 

VI.  Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  as  weU 
as  Executive  Order  12875,  this  proposed 
rule  does  not  include  any  Federal 
mandate  that  may  result  in  increased 
expenditures  by  State,  local,  and  tribal 
governments,  or  by  the  private  sector. 

V.  Executive  Order  13045 

In  accordance  with  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  MSHA  has  evaluated  the 
environmental  health  and  safety  risks  of 
the  proposed  rule  on  children.  The 
Agency  has  determined  that  the 


proposed  rule  would  have  no  effect  cm 
children. 

VL  Natioiial  EBvirDBmental  Policy  Act 

The  National  Enviraomental  PoUcy 
Act  (NEPA)  of  1969  (42  U.S.C  4321  eL 
seq.)  requires  each  Federal  agency  to 
conrider  the  environmental  effects  of 
proposed  actions  and  to  prepare  an 
Environmental  Impact  Statement  cm 
major  actions  significantly  affecting  the 
quaUty  of  the  human  environment 
MSHA  has  reviewed  the  proposed 
standards  in  accordance  with  the 
requirements  of  NEPA.  the  regulations 
of  the  Coimcil  on  Environmental  PoUcy 
(40  CFR  1500).  and  the  NEPA 
procedures  of  the  Department  of  Labw 
(29  CFR  11).  As  a  result  of  this  review, 
MSHA  has  determined  that  this 
proposed  rule  woidd  have  no        ~ 
envircMunental  impact 

Usl  efSabiecta  ia  30  CFR  Parts  70, 71. 


Coal  mines.  InomporatioD  by 
refiBrmce.  Scientific  equipment.  Mine 
safety  and  health. 

DtfBd:  August  24, 1998. 
J.  Davilt  McAlMr, 

AMsiMtaat  Secretary  for  Mine  Safety  and 
HealA. 

Accordingly,  imder  the  authority  of  - 
30  U.SX1  811  and  for  the  reasons  set  out 
in  the  preamble.  MSHA  proposes  to 
amend  chapter  I,  title  30  of  the  Code  of 
Federal  Regulations  as  follows: 

PART70-(AMENDEP| 

.  1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Aalhoriijr:  30  U.S.C  811. 813(h).  957.  961. 

2.  like  authority  citation  for  subpart  C 
is  revised  to  read  as  follows: 

AalfaorttT:  30  U.S.C  811. 813(h).  957. 961. 

3.  Section  70.204  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read  as 
follows: 

170.204   Approved  tamping  devices; 
niaintMianoe  and  calibfatkHi. 

(a)  Approved  sampling  devices  shaU 
be  maintained  as  approved  imdw  part 
74  (Coal  Mine  Dust  Personal  Sampler 
Units)  of  this  chapter  and  caUbrated  in 
accordance  with  MSHA  Informational 
Report  IR  1240  "CaUbration  and 
Maintenance  Procedures  for  Coed  Mine 
Respirable  Dust  Samplers  (supersedes 
IR  1121)"  by  a  person  certified  in 
accordance  wiUi  §  70.203  (Certified 
person:  maintenance  and  caUbration). 
•        •        •        •        • 

(e)  MSHA  Informational  Report  IR 
1240  referenced  in  paragraph  (a)  of  this 
section  is  incorporated  by  refnence. 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  inspected  or  obtained  at  MSHA,  Coal 
Mine  Safety  and  Health,  4015  Wilson 
Boulevard.  Room  816,  Arlington,  VA 
22203  and  at  each  MSHA  Coal  Mine 
Safety  and  Health  district  and 
subdistrict  office.  Copies  may  be 
inspected  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
Suite  700,  Washington,  DC. 

PART  71— {AMENDED] 

4.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811,  951,  957,  961. 

5.  The  authority  citation  for  subpart  C 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  811,  951,  957,  961. 

6.  Section  71.204  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read  as 
follows: 

§  71 .204    Approved  sampling  devices; 
maintenance  and  calibration. 

(a)  Approved  sampling  devices  shall 
be  maintained  as  approved  under  part 
74  (Coal  Mine  Dust  Personal  Sampler 
Units)  of  this  chapter  and  calibrated  in 
accordance  with  MSHA  Informational 
Report  IR 1240  "CaUbration  and 


Maintenance  Procedures  for  Coal  Mine 
Respirable  Dust  Samplers  (supersedes 
IR  1121)"  by  a  person  certified  in 
accordance  with  §  71.203  (Certified 
person;  maintenance  and  calibration). 
•        •        *        •        * 

(e)  MSHA  Informational  Report  IR 
1240  referenced  in  paragraph  (a)  of  this 
section  is  incorporated  by  reference. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  inspected  or  obtained  at  MSHA,  Coal 
Mine  Safety  and  Health,  4015  Wilson 
Boulevard,  Room  816,  Arlington,  VA 
22203  and  at  each  MSHA  Coal  Mine 
Safety  and  Health  district  and 
subdistrict  office.  Copies  may  be 
inspected  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
Suite  700,  Washington,  DC. 

PART  90— [AMENDED] 

7.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811,  813(h). 

8.  The  authority  citation  for  subpart  C 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  811,  813(h),  957. 

9.  Section  90.204  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read  as 
follows: 


§  90.204    Approved  sampling  devices; 
maintenance  and  calibration. 

(a)  Approved  sampling  devices  shall 
be  maintained  as  approved  under  part 
74  (Coal  Mine  Ehist  Personal  Sampler 
Units)  of  this  chapter  and  calibrated  in 
accordance  with  MSHA  Informational 
Report  IR  1240  "CaUbration  and 
Maintenance  Procedures  for  Coal  Mine 
Respirable  Dust  Samplers  "(supersedes 
IR  1121)"  by  a  person  certified  in 
accordance  wnth  §  90.203  (Certified 
person;  maintenance  and  calibration). 
•        *        •        *        • 

(e)  MSHA  hiformational  Report  IR 
1240  referenced  in  paragraph  (a)  of  this 
section  is  incorporated  by  reference. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  inspected  or  obtained  at  MSHA,  Coal 
Mine  Safety  and  Health,  4015  Wilson 
Boulevard,  Room  816,  Arlington,  VA 
22203  and  at  each  MSHA  Coal  Mine 
Safety  and  Health  district  and 
subdistrict  office.  Copies  may  be 
inspected  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
Suite  700,  Washington,  DC 

[FRDoc  98-23348  Filed  9-2^8;  8:45  am] 

BILUNQ  CODE  4S10-43-l> 


Reader  Aids 


Federal  Regktar 
Vol.  63,  No.  171 
Thursday,  September  3,  1996 


CUSTOMER  SERVICE  AND  JNFORMATION 

Federal  Register/Code  of  Federal  Regulations 
General  Information,  indexes  and  other  finding 
aids 


Presidential  Documents 
Executive  orders  and  proclaniations 
The  United  States  Government  Manual 

Other  ServicM 

Electronic  and  on-line  services  (voice) 
Privacy  Act  Compilation 

Public  Laws  Update  Service  (numbers,  dates,  etc) 
TTY  for  the  deaf-and-bard-of-hearing 


202-623-6227 
S23-6227 


523-6227 
523-6227 


523-4534 
523-3187 
523-6641 
523-6229 


ELECTRONIC  RESEARCH 

world  VMde  Web 

Full  text  of  the  daily  Federal  Raster,  CFR  and  other 
publications: 

htip://www.acoeae.gpo.goTAiara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access: 

ht^rZ/Mrwwjuu'a.gOT/bdreg 

E«inall 

VENS  (Public  Law  Electronic  Notification  Service)  is  an  E-mail 
service  that  delivers  information  about  recently  enacted  Public 
Laws.  To  subscribe,  send  E-mail  to 

listpi  eoaiudcy Adyv 

with  the  text  message: 

subscribe  publaws-1  <firstnanie>  <lastname> 

Use  listprocftlucky.fed.gov  only  to  subscribe  or  unsubscribe  to 
PENS.  We  cannot  respond  to  specific  Inquiries  at  that  address. 

ftefarenoe  queetioiic.  Send  questions  and  comments  about  the 
Federal  Register  system  to: 

InfbWiwiieg  iiBiy.geT 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATES,  SEPTEMBER 


46385-46628.. 
46629-46860.. 
46861-47126.. 


1 
2 
3 


CFR  PARTS  AFFECTED  DURING  SEPTEMBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  aCfacted  by  documents  published  since 
the  revision  date  of  each  title. 


7CFR 

905...... 

920 

924 

927 

953 

1106.... 
1160.... 
1306.... 


m4oB61 
-46631 
-46633 
-46635 


.46637 

.46386 


319 46403 

400 46703 

457 46706 

906 ^46708 


•  CFR 


104. 


..46511 


12  CFR 

3 

208. 

225 


325. 


567. 


-46518 
-46518 
-46518 


.46518 


13  CFR 

121 

12S.»..««« 


i*^OD40 


..46643,46644 
.46640 


14CFR 

39 46645,  46647,  46868, 

46870.  46872, 46873.  46875. 
46876. 46878. 47091 

71 46511.  46880. 47091 

73 46648 

9D  ■ » ■••»••»••••»•••••••«•*•••«  •H^vSOO 


21 46834 

29 .46834 

39 4671 1.  46712. 46714. 

46924.  46925.  46927.  46932. 
46834 

91 .? .46834 


17  CFR 

240 


201. 

21  CFR 

179 

358.—... 


.46881 


-46716 


••4q30« 


520 

522 


558. 


-46652 

.46652 
-46388 

-46718 


5.™ 

10.. 

20.. 

207 

310 

312 

316 

600 

601 

607... 

610.. 

640.. 


660. 


.46718 
..46718 
.46718 
.46718 
.46718 
.46718 
..46718 
.46716 
.46718 
.46718 
.46718 
.46718 
.46718 


23  CFR 

1225 

1340... 

24  CFR 

5 

200 

207 

236 

266 

880 

881 

882 


.46881 
.46380 


.46566,46582 
MM... ......  .409qZ 

MMMM.»...^O30O 

-„ 46582 

.46566,46582 
.46566,46582 
46566 


-46566 


884. 
886. 
891. 
901. 
902. 


965. 
982. 
983. 


.46566.46582 

46566 

46596 

46596 

46566 

•••M  M...M  .4od82 

•wM»».M.^O0OD 


28  CFR 


.46837 


29  CFR 

406 


408. 


.46887 


30  CFR 

21-. 
24  _. 
75-. 
917. 


26 
29 

57—, 

70..-, 

71™, 

75..-, 

90- 

707 

874 


-.47118 
-.47118 
...47118 
-.47091 

-.47120 
-.47120 
-.47120 
-.47123 
-.47123 
-.47120 
...47123 
...46951 
-.46951 


33  CFR 

165 46652. 46888.  46889. 


11 


Federal  Register/ Vol.  63,  No.  171 /Thursday.  September  3.  1998 /Reader  Aids 


46890,46891 

36CFR 

242 46394 

37CFR 

1 47891 

39CFR 

241 46654 

PropoMdRulM: 

111 46719 

501 4628 

502 4671 9.  46728 

3001 46732 

40CFR 

52 46658,  46659,  46662, 

46664,  46892,  46894 

63 46526 

141 47098 


143 ~ 47098 

745 46668 

Proposed  Rules: 

51 ..46952 

52 46732.  46733. 46942 

141 471 15 

1 43 471 1 5 

745 46734 

42CFR 

1000 46676 

1 001 46676 

1002 46676 

1005 46676 

Proposed  Rules; 

5 46538 

51c 46538 

1001 46736 

1002 46736 

1003 „ 46736 


45CFR 

Proposed  RulSK 

1207 

1208 

1209 

2551 

2552 

2553 


..46954 
..46963 
..46972 
..46954 
..46963 
..46972 


47  CFR 

Propossd  Rules: 

73 46978,46979 

48  CFR 

1504 46898 

1542 .46898 

1552 ^ 


49  CFR 

195 46692 

1002 46394 


1182 46394 

1 1 87 36394 

1 1 88 46394 

571 46899 

Proposed  Rules: 

1 71 46844 

172  '  46844 

173 46844 

178 46844 

572 46979,49981 

50  CFR 

17 .46900 

20 „ 36399 

100 46394 

226 46693 

32 - 4691 0 

660 - 46701 

Proposed  Rules: 

679 46993 


lOOfi  /'OaaAar    tCiAi 


Federal  Register /Vol.  63,  No.  171 /Thursday.  September  3,  1998 /Reader  Aids 


111 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
signifScance. 

mites  GOINQ  INTO 
EFFECT  SEPTEMBER  3, 
19M 

AQRtCULTURE 
DEPARTMENT 
Agricuttwai  Marfwiing 
Service 

Fluid  milk  promotion  order; 

pU)lishsd  9-2-98 
Oranges,  grapefruit, 

tangerines,  and  tangeios 

grown  in— 

Florida;  published  9-2-98 
Pears  (winter)  grown  in— 

Oregon  and  Washington; 
put)lished  9-2-98 
Prunes  (fresh)  grown  ir>— 

Washington  and  Oregon; 
published  9-2-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Administrative  amendments; 
published  9-3-98 

Airquaity  implementation 
plans;  appnsval  and 
promulgation;  various 
States: 
Arizona;  published  8-3-98 

INTERIOR  DEPARTMENT 

Pish  and  WHdNfa  Service 

Hunting  and  fishing: 

Refuge-specific  regulations; 
published  9-3-98 

LABOR  DEPARTMENT 
Labor-Management 
Standards  Office 

Organization,  functions,  and 
auttiority  delegations: 
Labor-management 
programs  and  labor- 
management  standards — 
Federal  sector  labor 
organizations;  corxJuct 
standards;  technical 
amendments;  correction; 
published  9-3-98 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Shareholders  proposals 
Correction;  published  9-3- 
98 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 

Federal  old  age,  survivors 
and  disability  insurance; 


and  aged,  blind,  and 

disabled— 

Claimant  representatives; 

standards  of  conduct; 

published  8-4-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenvays  safety: 
Copper  Canyon,  Laiw 
Havasu,  Colorado  River; 
regulated  navigation  area 
Correction;  published  9-3- 
99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  directives: 
Boeing;  published  8-19-98 

TRANSPORTATION 
DEPARTMBIT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  operation  by 

intoxicated  persons; 

published  9-3-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marlceting 

Service 

Umes  arxJ  avocados  grown 


Florida;  comments  due  t>y 
9-11-98;  published  7-13- 
98 
Pears  (Bartlett)  grown  in— 

Oregon  and  Washington; 
comments  due  by  9-14- 
98;  published  7-16-98 
Perishable  Agricultural 

CommodHies  Act; 

implementation: 

Retailers,  grocery 
whoiesaiers,  and  other 
licensees;  license  renewal 
periods;  comnrtents  due  by 
9-14-98;  published  7-31- 
98 

Potatoes  (Irish)  grown  in— 
Colorado;  comments  due  by 
9-14-98;  published  7-16- 
98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 
Primary  erx^losures  for  dogs 
and  cats;  comments  due 
by  9-11-98;  published  7- 
13-98 
Plant-related  quarantine, 
domestic: 

Gypsy  moth;  comments  due 
by  9-14-98;  published  7- 
16-98 


COMMERCE  DEPARTMENT 
National  Ocaanic  and 
Atmospherte  Administrsllon 

Fishery  conservation  and 
management 

Caribbean,  GuH,  and  South 
Atlantic  fisheries- 
South  Atlantic  snapper- 
groupen  comments  due 
by  9-14-98;  pubished 
8-14-98 
West  Coast  States  and 
Western  Pactic 
fisheries 

Nofthsm  anchovy; 
coBfwnents  due  by  9-14- 
98;  published  8-19-98 
Pacific  Coast  groundfish; 
comments  due  by  9-14- 
98;  published  8-28-98 

COMMODITY  FUTURES 
TRADING  COMM»SION 

Over-the-counter  derivatives; 
concept  release;  comments 
due  by  9-11-98;  published 
6-24-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protectior>— 
Halon  recydmg  and 
recovery  equipment 
certification:  comments 
due  by  9-10-96; 
published  8-11-98 
Halon  recycling  and 
recovery  equipment 
certification;  comments 
due  by  9-10-98; 
published  8-11-98 
Air  progranrts;  approval  and 
pronwigation;  State  plans 
for  designated  fadMies  and 
pollutants: 

Minnesota;  comments  due 
by  9-11-98;  published  8- 
12-98 

Air  quality  implementation 
plans;  approval  arxl 
promulgation;  various 
States: 

.  California;  comments  due  by 
9-10-98;  published  8-11- 
98 
Maine;  Comments  due  by  9- 
10-98;  published  8-11-98 
Utah;  comments  due  by  9- 
14-98;  published  8-14-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Private  land  mobile 
services- 
Dedicated  short  range 
communications  of 
inteHigenl  transportation 
services;  75  MHz  band 
allocation;  comments 
due  by  9-14-98; 
published  6-30-98 


Radio  stations;  table  of 
assignments: 
Texas;  comments  due  t)y  9- 

14-98;  published  7-31-98 
Wyoming  et  al.;  comments 

due  by  9-14-98;  published 

7-31-98 

FEDERAL  ELECTION 

COMMISSION 

Rulemalcing  petitions: 
Prohibited  and  excessive 
oonlribulions;  "soft 
money";  comments  due 
by  9-11-96;  pubished  7- 
13-9t 

FEDERAL  HOUSING 
FINANCE  BOARD 

Freedom  of  Information  Act; 
implementalion;  convnenis 
due  by  9-11-96;  published 
7-13-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
HsaNh  Care  Financing 
Administration 
Medk:are: 
Arrbulatory  surgical  centers; 
ratesetling  methodology, 
payment  rates  and 
policies,  and  covered 
surgical  procedures  list; 
comments  due  by  9-10- 
98;  published  8-14-98 
Stalled  nursing  factibes: 
prospective  payment 
system  and  consolidated 
biKn;  comments  due  by 
9-11-98;  published  7-13- 
98 

INTERIOR  DEPARTMENT 
Fish  and  WikWfe  Service 
Endangered  and  threatened 
species: 

Cactus  ferruginous  pygmy- 
owl;  convnents  due  by  9- 
14-98;  published  8-13-98 
Importation,  exportation,  and 
transportation  of  wildUfe: 
Domesticated  species, 
captive-bred  and  csptive- 
bom  species,  and  user 
fee  structure;  intent  to 
review;  comments  due  tjy 
9-14-98;  published  7-15- 
98 

INTERIOR  DEPARTMENT 
Swffaos  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
at)andoned  mmB  land 
reclamation  plan 
submissions: 

Alaska;  comments  due  t>y 
9-10-98;  published  8-11- 
98 
Kentucky;  comments  due  by 
9-10^:  published  8-26- 
98 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
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Asylum  and  removal 
withholding  procedures- 
Applicants  who  establish 
persecution  or  who  may 
be  at>le  to  avoid 
persecution  in  his  or 
her  home  country  by 
relocating  to  another 
area  of  that  country; 
comments  due  by  9-11- 
98;  published  8-4-98 

LABOR  DEPARTMENT 
Mlne  Safety  and  Haalth 
Administration 

Coal  mine  safety  arxJ  health:  - 
Underground  coal  mines- 
Ventilation;  safety 
standards;  comments 
due  by  9-14-98; 
published  7-14-98 

INTERIOR  DEPARTMENT 

National  Indian  Gaming 

Commission 

Indian  Gaming  Regulatory  Act: 
Gaming  operations  on 
Indian  lands;  minimum 
internal  control  standards; 
comments  due  by  9-10- 
98;  published  8-11-98 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Rulemaking  procedures  and 
producer  referendum; 


comments  due  by  9-14-98; 
published  7-14-98 

SMALL  BUSINESS 

ADMINISTRATION 

Business  loans: 
504  program  financing  and 
clarification  of  existing 
regulations;  comments 
due  by  9-14-98;  published 
8-13-98 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Atlantic  Intracoastal 
Waterway.  Marine  Corps 
Base  Camp  Lejeune,  NC; 
comments  due  by  9-14- 
98;  published  6-16-98 

TRANSPORTATION 

DEPARTMENT 

Economic  regulations: 
Aviation  data  requirements 
review  and  moderruzation 
program;  comments  due 
by  9-14-98;  published  7- 
15-98 

TRANSPORTATION 

DEPARTMENT 

Fadaral  Aviation 

Administration 

Airworthiness  directives: 
Aerospatiatle;  comments 
due  by  9-14-98;  put>lished 
8-13-98 


Airbus;  comments  due  by  9- 
14-98;  published  8-13-98 

British  Aerospace; 
comments  due  by  9-14- 
98;  published  8-13-98 

Domier;  comments  due  by 
9-14-98;  published  8-13- 
98 

Fokker;  comments  due  by 
9-14-98;  published  8-13- 
98 

General  Electric  Co.; 
comments  due  t)y  9-14- 
98;  published  7-14-98 

McDonnell  Douglas; 
comments  due  t)y  9-14- 
98;  published  7-30-98 

Pratt  &  Whitney;  comments 
due  by  9-14-98;  published 
7-14-98 

Rolls-Royce  Ltd.;  comments 
due  by  9-14-98;  published 
7-14-98 

Short  Brothers;  comments 
due  by  9-14-98;  putilished 
8-13-98 

Class  D  airspace;  comments 
due  by  9-1 1-98;  published 
7-28-98 

Class  E  airspace:  comments 
due  by  9-11-98;  published 
7-28-98 


TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Employment  taxes  and 
collection  of  income  taxes  at 
source: 

Federal  employment  tax 
deposits;  de  minimis  rule; 
cross  reference; 
comments  due  by  9-14- 
98;  published  6-16-98 

Income  taxes: 

Trading  safe  hartx>rs; 
comments  due  by  9-10- 
98;  published  6-12-98 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Savings  associations: 

Electronic  operations; 
Federal  regulatory  review; 
comments  due  t>y  9-14- 
98;  published  8-13-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 

Non  VA  physicians; 
allowance  for  drug 
prescriptions  to  be  filled 
by  norv-VA  pharmacies  in 
state  homes  under  VA 
corrtracts;  comments  due 
by  9-14-98;  published  7- 
14-98 
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Briefings  on  how  to  use  the  Federal  Register 

For  infonnation  on  briefings  in  Washington.  DC,  and  New 
York  Qty,  see  announcement  on  the  inside  cover  of  this 
issue. 
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Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at 

htq>://www.access.gpo.gov/nara/index.html 

Fen-  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  n  or  contact  the 
GPO  Access  User  Support  Team  via: 

-k    Phone:  toll-free:  1-888-293-6498 
ir     Email:  gpoaccess@gpo.gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883,  June  10,  1998).  Our 
address  is:  http://www.nara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
RMister,  Nauonal  Archives  and  Records  Administration. 
Washington,  DC  20408.  under  the  Federal  R^ter  Act  (44  U.S.C 
Qi.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Remster  (1  CFR  Ch.  I).  The  Superintendent  of 
Dociunents,  U.S.  Government  Printing  Office.  Washingtcm,  DC 
20402  is  the  exclusive  distributor  of  me  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  raoclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  docimients 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C  1507. 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  Uie  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  imder  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASQI  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUK^IARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Re^ster  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccessQgpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $555,  or  $607  for  a  combined  Federal  Reuster,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  ntmiber  and  the 
page  number.  Example:  63  FR  12345. 
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PUBUC 
SubacriptiMis: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  informatioii  202-512-1530;  1-488-293-6498 

Single  copies/back  copies: 
Paper  or  fiche  51*-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENC3ES 
Subscriptioiis: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Fedeial  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  September  15.  1998  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room, 

800  North  Capitol  Street.  N.W. 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 

NEW  YORK  CITY 

WHEN:  September  22,  1998  at  9:00  a.m. 

WHERE:  National  Archives — Northeast  Region 

201  Varick  Street,  12th  Floor 

New  York,  New  York 
RESERVATIONS:  1-800-68S-9889  x  0 

(Federal  Information  Center) 


® 


Printed  on  recycled  paper. 


IV 


Federal  Register  /  Vol.  63,  No.  172  /  Friday,  September  4,  1998  /  Contents 


m 


Contents 


Federal  Registar 

Vol.  63,  No.  172 

Friday,  Septonber  4,  1998 


Agency  for  Intemational  Development 

NOTICES 
Meetings: 
International  Food  and  Agricultural  Development  Board, 
47318 

Agricultural  Martteting  Service 

PROPOSED  RULES 

Soybean  promotion  and  research  program,  47200-47204 
NOTICES 

Fresh-cut  produce  industry;  qualified  throtigh  verification 
program;  comment  request,  47220-47224 

Agriculture  Department 
See  Agricultural  Marketing  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 
Administraticui 

Animal  and  Plant  Health  Inspection  Servica 

RULES 

Animal  welfare: 
Marine  mammals — 
Swim-with-the-dolphin  interactive  programs,  47128- 
47151 
Plant-related  quarantine,  domestic: 
Kamal  bunt  disease — 
Approved  alternative  treatments,  47127-47128 

Army  Department 
See  Engineers  Corps 
NOTICES 

Environmental  statements;  availability,  etc: 
Base  realignment  and  clostue — 
F(»t  Mcaellan,  AL,  47272-47273 
Meetings: 

Historical  Advisory  Gnnmittee,  47273 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Improved  microscope  and  fast  high  S/N  processor,  47273 
Sensor  for  subsurface  soil  contamination  identification, 
etc.,  47273 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Conunittee  for  Piut±iase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Native  American  programs — 
Governance  and  social  and  economic  development, 
etc.,  47391-47407 

Coast  Guard 

RULES 

Drawbridge  operations: 
Califomia,.47174 
Florida,  47174 


Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Technology  Administration 

RULES 

Grants  and  agreements  with  institutions  of  higher 

education,  hospitals,  other  non-profit,  and  commercial 
organizations;  uniform  administrative  requirements. 
47155-47172 

Committae  for  Purchase  From  People  Who  Are.  Blind  or 
Severely  Di8at>led 

NOTICES 

Procurement  Ust;  additions  and  deletions,  47225—47227 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Romania,  47271 

Comntodity  Futures  Trading  Commission 

NOTICES 

Contract  maiicet  proposals: 
Chicago  Mercantile  Exchange — 
Stocker  cattle.  47271-47272 

Copyright  Office,  Utvary  of  Congress 

PROPOSED  RULES 

Copyright  office  and  procedures: 
Phonorecords,  maldng  and  distribution;  reasonable  notice 
of  use  and  payment  to  copyright  owners,  47215- 
47216 

Defense  Department 
See  Army  Diepartment 
See  Defense  Lo^stics  Agency 
See  Engineers  Corps 
See  Navy  Department 
NOTICES 
Meetings: 
Science  Board  task  forces,  47272 

Defense  Logistics  Agency 

NOTICES 
Privacy  Act: 
Computer  matching  programs,  47274-47275 

Defense  Nuclear  Facilities  Safety  Board 

NOTICES 

Meetings;  Stmshine  Act,  47276 

Drug  Enforcement  Administratton 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Fort  Dodge  Laboratories,  47320 

Galen  Inc.,  47320 

Lonza  Riverside.  47320-47321 

Mallinckrodt  Chemical,  Inc.,  47321 

MD  Pharmaceutical,  Inc.,  47321 

Noramco  of  Delaware,  Inc.,  47321 

Research  Triangle  Institute,  47322 

Roche  Diagnostic  Systems,  Inc.,  47322 

Stepan  Co.  Natural  Products  Department,  47322 


Federal  Register  /  Vol.  63,  No.  172  /  Friday,  September  4,  1998  /  Contents 


IV 


Federal  Register  /  Vol.  63,  No.  172  /  Friday,  September  4,  1998  /  Contents 


Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OKfB  review;  comment  request,  47276 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance:  _ 

Buena  Vista  Manufacturing  Co..  47325 

Dresser  Oil  Tools,  47325 

Eastman  Kodak  Ck>.,  47325 

GL&V/Black  Clawson-Kennedy,  47326 

Hasbro  Manufacturing  Services,  47326 

Oxford  Industries,  Inc.,  47326 

Polaroid  Corp.,  47326-47327 

Rubbermaid-Cortland,  Inc.,  47327 

Trico  Products  Corp.,  47327 

Trico  Products  Division  Headquarters,  47327 

VF  Knitwear.  Inc.,  47327-47328 

Willamette  Industries,  47328 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Dana  Corp.,  47324 

Eagle  Veneer.  Inc.,  47325 
NAFTA  transitional  adjustment  assistance: 

Oxford  Industries,  Inc.,  47328 

Siebe  Appliance  Controls,  47328 
United  States  Employment  Service;  labor  exchange 
performance  measures,  47328-47329 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

47329-47330 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Atomic  energy  agreements;  subsequent  arrangements, 
47276-17277 

Engineers  Corps 

NOTICES 
Meetings: 
Chief  of  Engineers  Environmental  Advisory  Board,  47275 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  47179-47182  « 

Maryland,  47174-47179 
Hazardous  waste: 
Land  disposal  restrictions — 
Decharacterized  wastewaters,  carbamate  wastes,  and 
spent  potliners  (Phase  m),  47409-47418 
PROPOSED  RULES 

Air  quahty  implementation  plans;  approval  and 
promulgation;  various  States: 
Cahfomia,  47217 
Maryland,  47216-47217 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  47277-47285 
Clean  Water  Act: 
Effluent  guidelines  plan  (biennial),  47285-47288 


Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  47289-47290 
Weekly  receipts,  47288-47289 
Meetings: 

Local  Government  Advisory  Committee,  47290 

Reports  and  guidance  docimients;  availability,  etc.: 

Cleaner  technologies  substitutes  assessment  for 

professional  fabricare  processes,  47290 
Pesticides  that  have  common  toxicity  mechanism; 
identification  guidance,  47290-47291 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices  receipts,  47291-47297 

Federal  Aviation  Administration 

RULES 

Class  D  airspace,  47151 
Class  E  airspace,  47151-47154 
Class  E  airspace;  correction,  47155 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  47340 

Federal  Communications  Commission 

NOTICES 
Meetings: 
North  American  Numbering  Coimcil,  47297-47298 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  47298 
Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Rivers  Electric  Co.,  Inc.,  47277 
Applications,  hearings,  determinations,  etc.: 

National  Fuel  Gas  Supply  Corp..  47277 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Williamson  and  Travis  Counties,  TX,  47340-47341 

Federal  Railroad  Administration 

RULES 

Radio  standards  and  procedures: 
Wireless  commimications  devices  requirements,  47182- 
47199 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  47298 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Simshine  Act,  47298-47299 

Federal  Transit  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Cashman  Field,  Las  Vegas  and  McCarran  International 
Airport,  Clark  County,  NV;  resort  corridor  fixed 
guideway  project,  47341-47343 


Federal  Register  /  Vol.  63.  No.  172  /  Friday,  September  4,  1998  /  Contents 


Fish  and  Wildlife  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
North  American  Wetlands  Conservation  Act — 
Small  grants  program,  47314-47315 
Meetings: 
Endangered  Species  of  Wild  Faima  and  Flora 
International  Trade  Convention,  47316-47317 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  47299- 
47300 
Food  additive  petitions: 

Great  Lakes  Chemical  Corp.,  47300-47301 
Meetings: 

Pharmacy  Compounding  Advisory  Committee,  47301 

Forest  Service 

NOTICES 
Meetings: 
Southwest  Washington  Provincial  Advisory  Committee, 
47224 
National  Forest  System  lands: 
Utah;  northern,  goshawk  habitat  management. -47224- 
47225 

Grain  Inspection,  Pacicees  and^tockyards  Adminisfration  ~ 

NOTICES 

Conmiittees;  establishment,  renewal,  termination,  etc.: 
Grain  Inspection  Advisory  Committee,  47225 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Indian  Health  Service 

See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Special  projects  of  national  significance  program,  47301- 
47303 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  47314 

Immigration  and  Naturalization  Service 

PROPOSED  RULES  ~ 

Immigration: 
Ahens — 
Surrender  of  aliens  ordered  removed  fit>m  U.S.,  47205- 
47209 

Indian  Health  Service 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Indian  health  scholar^p  program;  recipients  list,  47303- 
47310 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Reclamation  Bureau 


Internal  Revenuo  Service 

RULES 

Income  taxes: 
Taxpayer  Relief  Act — 
(^laUfied  retirement  plan  benefits;  section  411(d)(6) 
protected  benefits,  47172-47174 

PROPOSED  RULES 
Income  taxes: 
Taxpayer  Relief  Act — 
C^alified  retirement  plan  benefits;  section  411(d)(6) 
protected  benefits.  47214-47215 

Intemational  Development  Cooperation  Agency 

See  Agency  for  International  Development 

Intemational  Trade  Administration 

NOTICES 
Antidumping: 
Cold-rolled  carbon  steel  flat  products  from — 

Netherlands,  47227-47231 
Cut-to-length  carbon  steel  plate  from — 
Romania,  47232-47235 
Co\mtervailing  duties: 
Live  swine  firom — 

Canada,  47235-47238 
Stainless  steel  plate  in  coils  from — 
Belgium,  47239-47246 
Italy,  47246-47253 
Korea.  47253-47262 
South  AMca.  47263-47267 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Rare-earth  mfignets  and  ma^etic  materials  and  articles 
containing  same,  47319 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Natiiralization  Service 

labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  47323- 
47324 

Land  Management  Bureau 

NOTICES 

Meetings: 
Resource  advisory  coimdls — 
Northeastern  Great  Basin,  47317-47318 

Legal  Services  Corporation 

NOTICES 

Grants  and  contracts;  competitive  grant  funds,  47331 

Library  of  Congress 

See  Copyright  Office.  Library  of  Congress 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  47343-47344 


VI 


Federal  Register  /  Vol.  63.  No.  172  /  Friday.  September  4,  1998  /  Contents 


National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Click.  Jeff:  petition  denied.  47344-47345 

National  Institutes  of  Healtli 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  47310-47311 
Sulnnission  for  OMB  review;  comment  request,  47311 
Inventions.  Government-owned;  availability  for  licensing. 

47312 
Meetings: 
National  Institute  of  Allergy  and  Infectious  Diseases. 

47313 
National  Institute  of  General  Medical  Sciences,  47313  . 

47313-47314 
National  Institute  on  Aging,  47312-47313 
Scientific  Review  Center  initial  review  groups,  47314 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Aladca;  fisheries  of  Exclusive  Economic  Zone — 
Permit,  recordkeeping,  and  reporting  requirements, 
47347-47390 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Ala^;  fisheries  of  Excltisive  Economic  Zone — 

Pacific  cod,  47218-47219 
Northeastern  United  States  fisheries — 
New  England  Fishery  Management  Council;  meetings, 
47218 
NOTICES 
Meetings: 
Caribbean  Fishery  Management  Council,  47268 
Gulf  of  Mexico  Fishery  Management  Council,  47268- 

47269 
North  Pacific  Fishery  Management  Coimcil.  47269-47270 
Pacific  Fishery  Management  Coimcil,  47270 

Navy  Department 

NOTICES 
Meetings: 
Ocean  Research  Advisory  Panel,  47275 

Nuclear  Regulatory  Commission 

NOTICES 

High-level  radioactive  waste  stored  in  imdergroimd  tanks  at 

Energy  Department's  Savannah  River  Site;  petition  for 

action,  47333 
Applications,  hearings,  determinations,  etc.: 
Connecticut  Yankee  Atomic  Power  Co.,  47331-47333 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Indian  Health  Service 

See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 
Meetings: 
Yakima  River  Basin  Water  Enhancement  Project 
Conservation  Advisory  Group.  47318 


Securities  and  Exchange  Commission 

PROPOSED  RULES 
Securities: 
Seoirities  depository  accounts;  increased  efGciency  and 
certainty  in  processing  of  reorganization  events, 
tender  offers,  and  exchange  offers.  47209-47214 
NOTICES 

Investment  Company  Act  of  1940: 
Deregistration  applications — 
John  Hancock  Limited  Term  Government  Fimd  et  al., 
47334-47336 
Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc..  47336- 
47340 
Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings.  47333-47334 

Surface  Transportation  Board 

NOTICES 
Motor  carriers: 
Control  exemptions — 
Coach  USA,  Inc.,  47345-47346 

Technology  Administration 

NOTICES 

Meetings: 
Federal  Key  Management  Infiestructure  Federal 
Information  Processsing  Standard  Development 
Technical  Advisory  Committee,  47270-47271 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Siuface  Transportation  Board 

Treasury  Department 

See  Internal  Revenue  Service 

United  States  Institute  of  Peace 

NOTICES 

Meetings;  Simshine  Act,  47346 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Commerce.  National  Oceanic  and 
Atmospheric  Administration,  47347-47389 

Part  III 

Department  of  Health  and  Hiunan  Services,  Children  and 
Families  Administration,  47391-47407 

Part  IV 

Environmental  Protection  Agency,  47409-47418 


vm 


Federal  Register/ Vol.  63,  No.  172 /Friday.  September  4.  1998 / Contents 


Federal  Register  /  Vol.  63.  No.  172  /  Friday,  September  4,  1998  /  Contents 


vn 


Reader  Aids    * 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  niunbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recentiy  enacted  pubUc  laws. 


47127 


vm 


Federal  Register/ Vol.  63,  No.  172 /Friday,  September  4,  1998 / Contents 


47127 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  erxj  of  tttis  issue. 

7  CFR 

301 42127 

PrapoMdRuiM: 

1220 » 47200 

8  CFR 

Proposed  Rules: 

3 47205 

236 47205 

240 47205 

241 ., 47205 

9  CFR 

1 _ 47128 

3 47128 

14  CFR 

71  (10  documents) 47151, 

47152.47153.47155 

15  CFR 

14 47155 

17  CFR 

Proposed  Rules: 

240 47209 

26  CFR 

1 47172 

Proposed  Rules: 

1 47214 

33  CFR 

117  (2  documents) ,....47174 

37  CFR 

PraBoeed  Rules: 

201 47215 

40  CFR 

52  (2  documents) 47174. 

47179 

268 00000 

271 00000 

Proposed  Rules: 

52  (2  documents) 47216, 

47217 

46  CFR 

Proposed  Rules: 

249 47217 

49  CFR 

220 00000 

60CFR 

679 00000 

Proposed  Rules: 

648, 47218 

679 47218 


Rules  and  Regulations 


Federal  Register 

Vol.  63,  No.  172 

Friday,  September  4,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  tteyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  weel<. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  96-016-30] 

RIN  0579-^A83 

Kamal  Bunt;  Approved  Treatments 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Kamal  bunt 
regulations  to  add  three  alternative 
treatments  for  seed  that  originates  irom 
a  regulated  area  and  that  will  be  planted 
within  a  regulated  area.  We  made  this 
change  based  on  new  data  that 
demonstrates  that  these  treatments  aie 
comparable  in  effectiveness  to  the  other 
treatments  authorized.  This  action 
reduced  the  regulatory  burden  on  wheat 
growers  and  other  affected  persons  in 
the  regulated  area. 

EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  November  28, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Poe,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  on 
November  28, 1997,  and  published  in 
the  Federal  Register  on  December  5, 
1997  (62  FR  64263-64265,  Docket  No. 
96-016-27),  we  amended  the  Kamal 
bunt  regulations  in  §  301.89-13  by 
adding  three  alternative  treatments  for 
seed  originating  fiom  a  regulated  area 


that  will  be  planted  within  a  regulated 
area. 

Comments  on  the  interim  mle  were 
required  to  be  received  on  or  before 
Febmary  3, 1998.  Wejdid  not  receive 
any  comments  by  that  date.  The  facts 
presented  in  the  interim  mle  still 
provide  a  basis  for  the  mle. 

This  action  also  affirms  the 
information  contained  in  the  interim 
mle  concerning  Executive  Orders 
12866. 12372,  and  12988,  and  the 
Paperwork  Reduction  Act. 

Further,  fortius  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

This  rule  affirms  an  interim  mle  that 
amended  the  Kamal  bunt  regulations  by 
adding  three  alternative  treatments  for 
seed  originating  from  a  regulated  area 
that  will  be  planted  within  a  regulated 
area.  We  made  this  change  based  on 
new  data  that  demonstrates  that  these 
treatments  are  sufficient  to  prevent  the 
spread  of  Kamal  bimt  through  planted 
seed.  This  action  reduces  the  regulatory 
burden  on  wheat  growrers  and  other 
affected  persons  in  the  regulated  area. 

Wheat  growers  stand  to  benefit  from 
this  change  in  two  ways.  First,  it  offers 
them  more  and  less  costly  treatment 
options:  The  cost  of  chemicals  for  each 
of  the  three  new  treatment  options  for 
100  pounds  of  seed  is  listed  below: 

1.  6.8  fl.  oz.  of  Carboxin 
thiram  (10%  -i- 10%,  0.91  + 

0.91  lb.  ai./gal.)  $1.60 

2.  4.0  fl.  oz.  of  Carboxin 
thiram  (1.67  +  1.67  lb.  aL/ 

gal.)  1.25 

3.  3.0  fl.  oz.  of 
pentachloronitrobenzene 

(2.23  lb.  ai./gaL)  0.50 

Prior  to  the  effective  date  of  the  interim 
rule,  growers  had  only  two  treatment 
options:  either  a  combination  of  options 
1  and  3  or  a  combination  of  options  2 
and  3. 

The  interim  rule  thus  has  the 
potential  to  save  growers  as  much  as 
$1.60  or  as  little  as  $0.50  per  100 
pounds  of  seed.  However,  grower 
savings  are  likely  to  be  no  more  than 
$0.85  per  100  pounds  of  seed,  since 
typically,  growers  used  a  combination  of 
options  1  and  3  before  the  effective  date 
of  the  interim  rule,  and  have  used 
option  2  since  then  because  they  believe 
it  is  the  most  effective  single  treatment 


option.  The  $0.85  in  calculated  savings 
is  based  on  the  cost  of  chemicals  only; 
it  does  not  take  into  account  grower 
costs  for  labor  or  equipment.  Any 
changes  in  labor  or  equipment  costs 
which  result  irora  the  interim  rule  are 
expected  to  be  minimal,  at  most. 

Second,  the  interim  rule  may  improve 
growers'  seed  germination.  Researdi 
shows  that  double  treated  seed  may 
germinate  in  some  cases  at  a  lower  rate 
than  imtreated  seed.  We  anticipate  that 
single  treated  seeds  may  in  some  cases 
have  germination  rates  slightly  lower 
than  imtreated  seeds  and  slightly  higher 
than  double  treated  seeds.  It  should  be 
noted  that  many  factors  affect 
germination,  and  it  is  not  possible  to 
attribute  increase  or  decrease  in 
germination  only  to  seed  treatments. 

There  are  an  estimated  373  wheat 
growers  in  the  four  States  containing 
regulated  areas  (248  in  Arizona,  21  in 
Califomia,  23  in  New  Mexico,  and  81  in 
Texas).  This  grower  estimate  is  based  on 
data  for  the  1997-98  planting  season. 
However,  the  full  impact  of  the  interim 
mle  will  not  be  felt  imtil  the  1998-99 
planting  season,  because  some  of  the 
seed  planted  for  this  year's  crop  was 
treated  with  a  double  fungicide.  That 
seed  was  planted  before  the  interim  mle 
became  effective  on  November  28, 1997. 

We  anticipate  that  the  number  of 
wheat  growers  within  the  regulated  area 
will  increase  by  approximately  100  (to 
an  estimated  total  of  473)  during  the 
1998-99  planting  season  due  to  reduced 
regulatory  restrictions.  Presiunably, 
most  of  these  wheat  growers  currently 
have  gross  receipts  of  less  than  $0.5 
million,  the  U.S.  Small  Business 
Administration's  threshold  for 
classifying  wheat  producers  as  small 
entities.  Accordingly,  the  impact  of  the 
interim  rule  will  largely  be  on  small 
entities. 

It  is  estimated  that  during  the  1998- 
99  planting  season,  24,683,550  pounds 
of  seed  from  the  regulated  area  will  be 
treated  vnth  a  single  fungicide  prior  to 
planting  that  seed  in  the  regulated  area. 
This  is  an  average  of  52,185  poimds  of 
seed  per  grower,  assuming  473  growers. 
Based  on  savings  of  $0.85  per  100 
poimds  of  seed,  calculated  above,  it  is 
estimated  that  growers  will  save  up 
$444  each  year  as  a  result  of  the  interim 
rule.  This  savings,  although  positive, 
represents  only  1  percent  of  the  average 
wheat  grower's  aimual  sales. 
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This  $444  in  cost  savings  is  in 
addition  to  any  benefits  that  might 
accompany  potentially  higher  seed 
germination  rates.  If  seed  germination 
rates  improve  as  anticipated,  grower 
yield  and  sales  may  increase  by  as  much 
as  2  percent. 

Thus,  the  economic  impact  of  the 
interim  rule  on  small  entities  will  be 
positive,  but  relatively  insignificant, 
equivalent  to  no  more  than  3  percent  of 
the  annual  sales  for  the  average  wheat 
grower. 

Under  these  drcurostances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFRPait  301 

Agricultural  commodities. 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARAMTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  part  301  and 
that  was  published  at  62  FR  64263- 
64265  on  December  5, 1997. 

Authority:  7  U.S.C.  147a,  ISObb,  ISOdd, 
ISOee.  150ff,  161, 162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

Done  in  Washington,  DC,  this  28th  day  of 
August,  1998. 
Joan  M.  Arnold!, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc  98-23905  Filed  9-3-98;  8:45  am] 
MLLMO  COOC  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  1  and  3 
[Docket  No.  93-076-1(q 
RIN  067»-AA59 

Animal  Welfare;  Marine  Mammals, 
SwIm-Wlth-the-Dolphin  Programs 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the  Animal 
Welfare  regulations  to  establish 
standards  for  "swim-with-the-dolphin" 
interactive  programs.  These  standards 
are  being  promulgated  under  the 
authority  of  the  Animal  Welfare  Act  and 


are  necessary  to  ensure  that  the  marine 

mammals  used  in  these  programs  are 

handled  and  cared  for  in  a  humane 

manner. 

EFFECTIVE  DATE:  October  5, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Barbara  Kohn,  Senior  Staff  Veterinarian, 

Animal  Care,  APHIS.  4700  River  Road 

Unit  84,  Riverdale,  MD  20737-1228, 

(301) 734-7833. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Animal  Welfare  Act  (7 
U.S.C.  2131  et  seq.)  (AWA).  Congress 
authorized  the  Department  of 
Agriculture  to  promulgate  regulations 
and  standards  for  the  humane  handling, 
care,  treatment,  and  transportation  of 
captive  marine  trmninmla  by  regulated 
entities.  The  AWA  regulations  are 
contained  in  title  9  of  the  Code  of 
Federal  Regulations,  chapter  I, 
subchapter  A,  parts  1,  2,  and  3.  Part  1 
provides  definitions  of  terms  used  in 
parts  2  and  3.  Part  2  is  designated  as 
"Regulations,"  and  part  3  is  designated 
as  "Standards"  for  the  humane 
handling,  care,  treatment,  and 
transportation  of  covered  animals  by 
regulated  entities.  Subpart  E  of  part  3  ' 
contains  the  standards  applicable  to 
marine  mammals.  . 

On  January  23, 1995,  we  published  in 
the  Federal  Register  (60  FR  4383-4389, 
Docket  No.  93^76-2)  a  proposal  to 
amend  the  regulations  by  establishing 
standards  for  "swim-with-the-dolphin" 
(SWTD)  programs  in  a  new  §  3.111. 

We  solicited  comments  concerning 
our  proposal  for  an  initial  comment 
period  of  30  days  ending  February  22, 
1995,  followed  by  three  extensions 
ending  March  24, 1995  (see  60  FR 
10810,  Docket  No.  93-076-4;  60  FR 
12908,  Docket  No.  93-076-5;  and  60  FR 
15524-15525,  Docket  No.  93-076-6). 

Comments  Received  on  the  SWTD 
Proposed  Rule 

From  January  23, 1995,  the  date  the 
comment  period  on  proposed  rule 
Docket  No.  93-076-2  opened,  until 
March  24, 1995,  the  final  close  of  the 
comment  period,  we  received  a  total  of 
22  comments.  They  came  from 
exhibitors,  exhibitor  associations, 
animal  protection  organizations,  Federal 
agencies,  and  other  members  of  the 
public.  The  comments  are  discussed 
below  by  topic. 

In  this  final  rule,  we  are  establishing 
regulations  and  standards  for  the 
humane  handling,  care,  and  treatment  of 
cetaceans  used  in  SWTD  programs. 
These  regulations  and  standards  address 
space  requirements,  veterinary  care, 
personnel  and  handling  requirements, 
and  recordkeeping. 


We  are  amending  the  definition  we 
proposed  for  "Swim-with-the  dolphin 
(SWTD)  program"  to  substitute  the  word 
"cetacean"  for  "dolphin"  in  the  first 
sentence  and  throughout  this  final  rule, 
except  in  the  generally  accepted  name 
of  these  interactive  programs.  We 
consider  the  term  cetacean  to  more 
accurately  describe  the  types  of  marine 
mammals  that  may  be  uswl  in  SWTD 
programs.  For  consistency's  sake,  in  the 
preamble  of  this  final  rule,  we  use  the 
term  cetacean  in  discussing  the 
comments  submitted  by  the  public.  We 
consider  such  use  to  be  consistent  with 
the  intent  of  the  issues  raised. 

Opposition  to  SWTD  Programs 

One  commenter  opposed  SWTD 
programs  because  of  what  the 
commenter  saw  as  the  risk  of  zoonotic 
diseases  being  transmitted  to  the 
cetaceans  from  humans.  The  commenter 
stated  that  because  cetaceans  tend  to 
mask  signs  of  illness,  they  do  not  lend 
themselves  to  efficient  diagnosis,  and, 
therefore,  are  unsuited  to  captivity. 

The  issues  raised  by  the  commenter, 
those  of  whether  cetaceans  should  be 
used  in  SWTD  programs,  and  whether 
cetaceans  should  be  kept  in  captivity  at 
all,  transcend  the  scope  of  the  proposed 
rule.  The  rule  as  proposed  was 
predicated  on  the  assumption  that 
marine  mammals  will  continue  to  be 
used  in  interactive  programs.  The 
proposed  provisions  were  intended  to 
address  the  regulatory  needs  of  the 
specialized  captive  display  SWTD 
programs,  so  that  the  animals  used  in 
the  programs  are  treated  in  a  humane 
manner.  The  statement  that  cetaceans 
tend  to  mask  signs  of  illness  as  long  as 
possible  can  be  made  for  many  species. 
However,  competent  use  of  behavioral 
and  feeding  observations,  and 
preventive  and  therapeutic  veterinary 
medical  programs  of  care,  can  and  do 
provide  adequate  information  and  a 
strong  basis  for  efficient  medical 
diagnosis  and  treatment.  Therefore,  we 
are  making  no  changes  to  the  final  rule 
based  on  this  comment. 

One  commenter  stated  that  no  new 
SWTD  programs  should  be  approved 
\mtil  APHIS  has  independent,  trained 
observers  conduct  a  long-term 
continuous  study  on  all  aspects  of 
human/cetacean  interaction. 

Prior  to  the  reauthorization  of  the 
Marine  Mammal  Protection  Act 
(MMPA)  and  the  cessation  of  SWTD 
program  oversight  by  the  National 
Marine  Fisheries  Service  (NMFS),  U.S. 
Department  of  Commerce,  NMFS 
commissioned  an  independent  study  of 
the  SWTD  programs  operating  at  that 
time.  The  results  of  that  study, 
submitted  to  NMFS  in  1994,  and 
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published  in  the  journal  Marine 
Mammal  Science, '  were  considered  in 
the  development  of  the  proposed  rule. 
APHIS  has  concluded  that 
commissioning  another  such  study 
would  be  duplicative  and  not  cost 
efficient,  and  would  pose  an 
unnecessary  delay  in  the  development 
of  the  rule.  Therefore,  we  are  making  no 
changes  to  the  final  rule  based  on  this 
Comment. 

One  commenter  recommended  that 
SWTD  programs  be  classified  as 
"experimental"  imtil  review  of  current 
and  future  information  warrants  the 
designation  of  permanent  status.  The 
commenter  stated  that  this  approach 
could  include  setting  specific  dates  for 
future  programmatic  review  and 
reconsideration  of  permanent  status. 

Hie  granting  of  "experimental"  or 
temporary  licenses  is  outside  the 
authority  of  APHIS  under  the  AWA,  and 
we  are  making  no  changes  to  the  final 
rule  based  on  this  comment. 

Public  Involvement  in  Development  of 
the  Proposed  Rule 

One  commenter  stated  that  it  was 
"offensive  and  inequitable"  that  no 
input  was  sought  from  animal  welfare 
groups  in  the  development  of  the 
proposed  rule.  Another  commenter 
objected  to  what  the  commenter  termed 
"industry  conflict  of  interest"  because 
our  proposal  stated  that  the  proposed 
minimum  space  requirements  were 
developed  "in  conjunction  vnth 
professional  industry  organizations." 

APHIS  has  conducted  this  rulemaking 
in  accordance  with  the  Administrative 
Procedure  Act  (AFA)  and  other 
applicable  laws  and  executive  orders. 
As  stated  in  the  preamble  of  the 
proposed  rule,  APHIS  devel«q>ed  the 
proposed  rule  using  several  sources  of 
information.  This  information  was  in 
APHIS'S  possession  at  the  time  the 
proposed  rule  was  developed. 
Comments  were  not  solicited  from 
specific  groups  or  organizations  diuing 
development  of  the  proposal.  Following 
publication  of  the  proposed  rule,  APHIS 
provided  for  an  adequate  public 
comment  period  to  provide  all 
interested  parties  the  opportunity  to 
support,  oppose,  recommend  changes, 
or  to  otherwise  comment  on  the 
proposed  rule. 

Ctaie  commenter  recommended  that 
APHIS  publish  an  interim  rule 
establiuiing  SWTD  regulations  until  a 
final  rule  could  be  published.  APHIS 
examined  the  possibility  of  publishing 


'  Amy  Samuels  and  Trevor  R.  Spradlin, 
"Quantitative  Behavioral  Study  of  Bottlenoaa 
Dolphins  in  Swim-vrith-the-Dolphln  Piograma  in 
the  United  States,"  Marine  Mammal  Science,  11(4), 
1995.  pp.  520-544. 


an  interim  rule.  However,  it  was 
determined  that  this  would  not  be  the 
best  regulatory  approach.  As  noted 
above,  by  conducting  proposed 
rulemaking  rather  than  publishing  an 
interim  rule,  APHIS  provided  the  public 
an  opportunity  to  comment  on  and 
recommend  changes  to  the  SWTD 
standards  prior  to  their  being  made 
effective. 

Need  for  SWTD  Regulations 

One  commenter  stated  that,  unless 
APHIS  can  show  that  the  oirrent 
regulations  are  harming  animals,  the 
Agency  should  not  say  in  the  preamble 
of  its  proposed  rule  that  the  rule  is 
necessary  to  ensure  the  hximane  care  of 
program  animals. 

Until  this  final  rule  becomes  effiective, 
APHIS  does  not  have  in  place  specific 
standards  that  address  the  special 
considerations  of  SWTD  programs.  The 
reference  in  the  proposed  rule  to  the 
need  for  standards  was  not  intended  as 
a  judgment  concerning  the  ciirrently 
operating  programs.  However,  it  was 
intended  to  emphasize  the  need  to 
implement  regulatory  provisions  that 
specifically  address  AWA  issues  with 
regard  to  these  specialized  captive 
display  facilities. 

Several  commenters  stated  that 
establishing  regulations  specifically  for 
SWTD  programs,  in  addition  to  those 
regulations  already  established 
regarding  marine  mammals,  was 
arbitrary  and  redimdant.  One 
commenter  stated  that  standards  for 
SWTD  programs  should  be  the  same  as 
for  any  marine  mammal  facility,  except 
in  what  the  commenter  termed  "rare" 
instances  where  SWTD  facilities  are 
necessarily  different  from  other 
facilities.  Several  commenters  stated 
that  facilities  with  existing  SWTD 
programs  have  already  established 
standards  for  those  programs  and, 
therefore,  that  specific  U.S.  Etepartment 
of  Agriculture  (USDA)  standards  for 
such  programs  are  uimecessary. 

We  consider  the  special 
circumstances  of  SWTD  programs,  both 
for  the  cetaceans  involved  and  the 
people  who  participate  in  them,  to 
require  specific  regulatory  language. 
The  regulations  promulgated  in  this 
final  nUe  address  the  humane  care  and 
maintenance  of  marine  mammals  used 
in  these  specialized  programs,  and  we 
consider  them  necessary  to  ensure  the 
marine  mammals'  continued  well-being. 

SWTD  Program  Definitions 

A  number  of  commenters  commented 
on  the  proposed  definition  of  swim- 
with-the-dolphin  (SWTD)  program  that 
was  set  forth  in  §  1.1  of  the  proposed 
rule. 


One  commenter  expressed  concern 
that  the  proposed  definition  of  SWTD 
programs  excluded  those  programs 
where  members  of  an  audience 
participate  as  a  minor  segment  of  an 
educational  show.  The  commenter  said 
the  meaning  of  "minor"  was  unclear, 
and  that  whenever  members  of  the 
public  enter  the  water  with  the  ability 
to  "swim"  with  marine  mammals,  the 
activity  should  be  regulated. 

The  use  of  audience  participation  as 
a  segment  of  any  presentation, 
educational  or  otherwise,  is  an  integral 
component  of  the  presentations  at  many 
regulated  marine  mammal  facilities.  The 
proposed  rule  was  not  meant  to  include 
such  presentations  where  a  member  of 
the  public  enters  the  primary  enclosure 
to  pet,  feed,  or  issue  a  behavioral 
command  to  the  animal(s]  as  part  of 
such  a  performance.  Since  presentations 
vary  greatly  from  facility  to  faciUty,  it 
would  be  inappropriate  to  strictly  define 
"minor,"  and  we  do  not  do  so  in  this 
final  rule.  SWTD  programs  are  programs 
that  have  been  designed  with  the 
primary  purpose  of  having  mranbers  of 
the  public  interact  with  the  animals  in 
the  water  by  swimming  (this  includes 
wading,  scuba  diving,  and  snorkeling). 
This  rude  has  been  developed  to  address 
the  special  needs  of  such  programs. 

One  commenter  stated  mat  no  facility 
that  conducts  shows  or  performances  of 
any  kind  should  be  allowed  to  conduct 
SWTD  sessions,  because  such  shows 
cause  additional  uimecessary  stress  for 
cetaceans. 

APHIS  is  unaware  of  any  valid 
scientific  research  or  other  information 
that  documents  or  supports  that 
performances,  as  referred  to  above, 
cause  additional  unnecessary  stress  for 
the  animals.  We  are  not  aware  of  any 
scientific  or  other  reason  to  restrict  such 
a  program,  and  we  are  making  no 
changes  to  the  final  rule  based  on  this 
comment. 

Several  commenters  recommended 
that  the  proposed  definition  of  swim- 
with-the-dolphin  (SWTD)  program  be 
revised  to  mean  [with  the  commenters' 
suggested  additions  italicized;  suggested 
deletions  bracketed]  any  human- 
cetacean  interactive  program  in  which  a 
member  of  the  public  enters  the  primary 
enclosure  in  which  an  SWTD 
designated  cetacean  is  housed  [to 
interact  with  the  animal]  for  the  purpose 
of  swimming,  snorkeling,  or  scuba 
diving  with  the  cetacean.  The 
commenters  recommended  that  this 
exclude,  but  such  exclusion  not  be 
limited  to,  feeding  and  petting  pools  and 
the  participation  of  any  members)  of 
the  public  audience  as  a  [minor] 
segment  of  [an  educational]  a 
presentation  of  a  show.  The  commenter 
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Stated  that  this  revision  would  make 
clear  that  "swimming"  with  the  animal 
is  the  key  to  an  SWTD  session. 
According  to  the  commenter,  removing 
the  words  "minor"  and  "educational" 
in  describing  exclusions  to  the 
definition,  and  referring  only  to  SWTD- 
designated  cetaceans,  would  clarify  the 
scope  of  the  programs  regulated. 
Another  commenter  recommended  that 
"swim"  be  clarified  to  mean  "immersed 
in  water." 

Our  intent  was  to  make  the  definition 
of  SWTD  programs  as  clear  as  possible 
without  being  so  restrictive  that  future 
activities  that  would  need  to  be 
regulated  as  SWTD  programs  are 
excluded.  After  reviewing  the  comments 
on  the  definition  of  SWTD  programs, 
APHIS  has  incorporated  language  that 
we  believe  addresses  the  concerns 
raised  by  the  commenters  without  being 
unduly  narrow  in  definition. 
Accordingly,  we  are  defining  swim- 
with-the-dolphin  (SWTD)  program  to 
mean  any  human-cetacean  interactive 
program  in  which  a  member  of  the 
public  enters  the  primary  enclosure  in 
which  an  SWTD  designated  cetacean  is 
housed  to  interact  with  the  animal.  This 
interaction  includes,  but  such  inclusion 
is  not  limited  to,  wading,  swinuning, 
snorkeling,  or  scuba  diving  in  the 
enclosure.  This  interaction  excludes, 
but  such  exclusion  is  not  limited  to, 
feeding  and  petting  pools,  and 
participation  of  any  member(s)  of  the 
public  audience  as  a  minor  segment  of 
an  educational  presentation  or 
performance  of  a  show. 

One  commenter  recommended  that 
the  definition  of  swim-with-the-dolphin 
(SWTD)  program  be  expanded  to  specify 
that  the  regulations  aipply  to  all 
programs  involving  swim  encoxmters 
with  cetaceans,  including  "therapy" 
programs. 

The  regulations  and  standards  apply 
to  all  facilities  that  engage  in  activities 
for  which  a  license  or  registration  is 
required  under  the  AW  A.  At  present 
there  may  be  private  therapy  programs 
that  are  not  licensed  or  registered  under 
the  AWA.  APHIS  cannot  enforce  AWA 
regulations  and  standards  at  facilities 
that  are  not  required  to  be  licensed  or 
registered  under  the  AWA.  Any  SWTD 
programs  that  engage  in  activities  for 
which  a  license  or  registration  is 
required  under  the  AWA  are  subject  to 
this  final  rule. 

In  various  places  in  the  proposed 
reoulations,  we  used  the  word 
"interactive"  to  describe  sessions  or 
areas  where  SWTD  activities  are  carried 
out.  Several  commenters  recommended 
that  the  term  "interactive"  be  replaced 
with  "swim-with-the-dolphin"  to  avoid 


confusion  with  other  programs  referred 
to  as  "interactive." 

We  do  not  agree  that  there  would  be 
confusion  over  the  use  of  the  term 
"interactive."  In  reviewing  its  use 
throughout  the  rule,  we  do  not  find  an 
instance  where  switching  to  the  term 
"swim-with-the-dolphin"  would  clarify 
the  meaning.  The  terms  "interactive 
area"  cmd  "interactive  session"  are 
defined  in  §  1.1.  Additionally,  §  3.111  is 
entitled  "Swim-with-the-dolphin 
programs."  There  should  be  no 
reasonable  confusion  over  the 
terminology  used.  Therefore,  we  are 
making  no  changes  to  the  final  rule 
based  on  this  comment. 

Types  of  Cetaceans  Used  in  SWTD 
Programs 

Under  §  3.111(d),  APHIS  proposed 
that  only  Tursiops  truncatus  may  be 
used  in  SWTD  programs.  Several 
commenters  objected  to  this  provision, 
stating  that  there  is  no  scientific 
justification  for  limiting  SWTD 
programs  to  Tursiops  truncatus,  and 
that  experience  has  shown  that  other 
cetaceans  can  be  trained  and 
conditioned  to  take  part  in  such 
interactive  swimming  programs. 

At  the  time  the  proposed  rule  was 
pubUshed,  APHIS  believed  that  the  only 
animals  in  use  in  SWTD  programs  in  the 
United  States  were  Tursiops  truncatus. 
This  information  was  incorrect  and, 
therefore,  this  final  rule  addresses  the 
use  of  varied  species  of  cetaceans  in 
SWTD  programs.  Of  the  approximately 
88  species  of  cetacea,  35  species  have 
been  or  currently  are  being  maintained 
in  U.S.  aquaria  and  zoos.  While  many 
species  may  never  be  considered  for 
inclusion  in  SWTD  programs,  based  on 
temperament,  difficulty  in  mcdntaining 
them  in  captivity,  conservation  and 
breeding  considerations,  etc.,  individual 
representatives  of  a  species  may  be 
suitable  for  inclusion  in  a  SWTD 
program. 

We  are  amending  §  3.111(d)  to  read: 
Program  animals:  Only  cetaceans  that 
meet  the  requirements  of  §  3.111(e)(2) 
and  (3)  may  be  used  in  SWTD  programs. 
We  believe  that  this  provision  will 
provide  safeguards  on  the  animals  used 
in  SWTD  programs,  while  providing 
flexibility  to  facilities  in  choosing  which 
animals  to  use.  As  long  as  a  cetacean  is 
adequately  trained  and  conditioned  in 
hiunan  interaction,  and  is  in  good 
health,  it  may  be  used  in  an  SWTD 
program.  All  program  animals  are 
subject  to  removal  (temporary  or 
permanent)  from  a  SWTD  program  if 
they  exhibit  unsatisfactory,  imdesirable, 
or  unsafe  behaviors  (§  3.111(e)(8)  in  this 
final  rule).  Section  3.111(e)(3)  is  a  new 
section  added  to  clarify  that  all  animals 


used  in  SWTD  programs  shall  be  in 
good  health. 

Several  commenters  took  issue  with 
the  statement  in  our  proposal  that 
industry  experience  has  demonstrated 
that  Tursiops  truncatus  can  be 
adequately  trained  and  conditioned  to 
interact  safely  with  humans,  stating  that 
this  conclusion  has  not  been 
definitively  proven  by  any  report  issued 
to  date.  The  commenters  stated  that 
injuries  have  occurred  m  both  petting 
pools  and  hands-on  interactive  sessions. 

The  statement  in  the  preamble  of  the 
proposed  rule  concerning  the  training 
and  conditioning  of  Tursiops  truncatus 
to  interact  safely  with  hiunans  was  not 
meant  to  imply  that  no  injuries  had  ever 
occurred,  only  that  the  incidence  of 
injuries  in  SWTD  programs  has  been 
low.  According  to  NMFS  statistics 
during  the  years  of  their  oversight  (1989 
to  April,  1994)  of  these  programs,  there 
were  approximately  14  reported  injuries 
diuing  166,615  encoimters  (individuals 
participating  in  SWTD  sessions).  Using 
these  statistics,  the  overall  injury  rate 
was  less  than  0.01  percent,  with  yearly 
rates  varying  between  0  percent  and 
0.03  percent^  It  can  be  inferred  that 
injuries  caused  by  human-cetacean 
interaction  during  SWTD  sessions  occiu 
at  an  extremely  low  rate,  and  that  these 
interactions  are  relatively  safe. 

Several  commenters  recommended 
that  the  animals  used  in  SWTD 
programs  be  limited  to  those  that  are 
"captive-bom,"  stating  that  sufficient 
numbers  of  Tursiops  breed  in  captivity, 
and  that  captive-bom  animals  are  more 
tractable. 

It  is  beyond  the  scope  of  the  AWA  to 
restrict  the  activities  of  a  licensee  or 
registrant  who  is  in  compliance  with  the 
AWA  and  the  regulations  and  standards. 
In  addition,  we  believe  that  the  final 
rule  contains  adequate  safeguards  that 
will  ensure  that  animals  which  are 
aggressive  or  display  inappropriate 
behavior  will  not  be  used  in  SWTD 
programs.  We  are  not  making  any 
changes  to  the  final  mle  based  on  this 
comment. 

Handling  Requirements  and  SWTD 
Enclosure  Areas 

Proposed  §  3.111(a)  provided  that  the 
primary  enclosure  for  SWTD  cetaceans 
must  contain  an  interactive  area,  a 
buffer  area,  and  a  sanctuary  area,  and 
that  movement  of  cetaceans  into  the 
buffer  or  sanctuary  area  must  not  be 
restricted.  Several  commenters 
expressed  their  support  for  this 
requirement.  Several  commenters 
recommended  that  the  regulations  also 
provide  that  there  be  no  verbal  or 
nonverbal  reprimands  to  cetaceans 
going  to  the  buffer  area,  that  there  be 
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full  rations  in  timely  fashion  even  to 
cetaceans  choosing  not  to  take  part  in 
the  programs,  and  that,  in  general, 
stronger  language  be  added  to  make 
clear  that  movement  into  or  use  by  the 
cetaceans  of  the  buffer  or  sanctuary  area 
shall  not  be  restricted  in  any  way. 
Another  commenter  recommended  that 
the  regiilations  specifically  state  that  the 
buffer  or  sanctuary  areas  may  not  be 
intentionally  or  inadvertently 
uninviting  to  program  cetaceans. 

HandUng  requirements  for  all  animals 
are  found  in  §  2.131.  Specifically,  in 
§  2.131(a)(2)(ii),  the  issues  of 
withholding  of  food  are  addressed.  This 
regulation  prohibits  deprivation  of  food 
or  water  in  training',  working,  or  other 
handling.  However,  the  regulations 
allow  for  the  short-term  withholding  of 
food  or  water  from,  animals  by 
exhibitors,  as  long  as  each  of  the 
animals  affected  receives  its  full  dietary 
and  nutrition  requirements  each  day. 
(emphasis  added).  Because  a  regulation 
addressing  the  issue  of  full  rations  for 
all  animals  is  already  in  effect,  it  is  not 
necessary  to  promulgate  additional 
language  in  this  final  rule. 

In  the  Supplementary  Information 
section  of  the  proposed  rule,  the  issue 
of  unrestricted  movement  by  the 
cetaceans  into  the  buffer  and/or 
sanctuary  area,  as  well  as  the  intent  of 
the  rule  to  provide  that  the  designated 
enclosure  areas  are  not  made 
intentionally  iminviting  to  the  animals, 
was  addressed.  APHIS  wishes  to  clarify 
the  use  of  the  word  "uninviting"  as 
used  in  this  mle.  "Uninviting"  means 
that  the  area  is  less  attractive  to  the 
animal  for  whatever  reason.  Examples  of 
conditions  that  may  make  a  certain  area 
"iminviting"  to  a  program  animal 
include,  but  are  not  limited  to,  loud 
backgroimd  or  other  noise,  luiappealing 
substrate,  different  lighting  pattems.  or 
uncomfortable  water  temperature.  In 
this  final  rule,  we  are  adding  language 
to  clarify  this  intent,  by  amending 
§  3.111(a)  to  provide,  in  part,  that  the 
primary  enclosure  for  SWTD  cetaceans 
must  contain  an  interactive  area,  a 
buffer  area,  and  a  sanctuary  area,  that 
none  of  these  areas  shall  be  made 
luiinviting  to  the  animals,  and  that 
movement  of  the  cetaceans  into  the 
buffer  or  sanctuary  area  must  not  be 
restricted  in  any  way. 

The  intent  of^the  proposed 
regulations,  among  other  things,  was  to 
provide  for  a  sanctuary  area  that  the 
program  animals  may  choose  to  use  at 
any  time.  The  buffer  area  was  not 
intended  to  be  used  as  an  extra 
sanctuary  area.  We  consider  it 
acceptable  for  the  program  animals  to  be 
recalled  from  the  buffer  area.  However, 
the  cetaceans  must  have  the  option  of 


either  returning  to  the  interactive  area  or 
ignoring  the  recall  command,  by  staying 
in  the  buffer  area  or  moving  to  die 
sanctuary  area.  To  emphasize  that  the 
animals  are  not  to  be  recalled  frcHU  the 
sanctuary  area  during  an  interactive 
session,  we  are  amending  §  3.111(e)(6) 
as  proposed  (redesignated  as  paragraph 
(e)(7)  in  this  final  mle)  to  provide,  in 
part  that  each  SWTD  program  must 
limit  interaction  between  cetaceans  and 
humans  so  that  the  interaction  does  not 
harm  the  cetaceans;  does  not  remove  the 
eleinent  of  choice  from  the  cetaceans  by 
actions  such  as,  but  not  limited  to, 
recalling  the  animal  from  the  sanctuary 
area;  and  does  not  elicit  imsatisfactory. 
imdesirable.  or  imsafe  responses  bom 
the  cetaceans. 

One  commenter  stated  that  the 
regulations  should  specify  that 
cetaceans  that  are  "resting"  should  not 
be  kept  in  isolation  from  their 
conspedfics  (members  of  the  same 
species).  Another  commenter 
recommended  that  facilities  be  required 
to  have  at  least  two  cetaceans  resting  at 
the  same  time. 

It  is  the  intent  of  the  standards  set 
forth  in  §  3.109  of  the  current 
regulations  that  no  meuine  mammal  be 
kept  in  isolation  without  medical  or 
compatibility  justifications.  Under  the 
proposed  rule,  given  the  restrictions  on 
public  interaction  times  and  the 
requirement  for  enclosure  design  and 
availability  of  all  areas  (interactive, 
buffer,  and  sanctuary)  to  program 
animals  at  all  times,  it  seems  highly 
unlikely  that  any  active  program  animal 
will  be  kept  in  isolation  from 
conspedfics  for  other  than  justifiable 
medical  reasons.  Therefore,  we  do  not 
consider  it  necessary  to  make  any 
changes  to  the  final  rule  based  on  these 
comments. 

Two  commenters  reconunended  that 
the  regulations  include  language  that 
states:  "Construction  and  configuration 
of  the  intraactive.  buffer,  and  sanctuary 
areas  should  be  similar  in  design  and 
consistent  in  location.  Redesign  or 
reconfiguration  of  these  areas  should 
not  be  undertaken  without  prior 
authorization  by  the  Administrator." 
The  commenters  stated  that  such 
requirements  would  help  ensure  that 
cetaceans  would  be  equally  comfortable 
in  the  sanctuary  area  and  the  interactive 
area. 

The  proposed  rule  included  the 
requirements  that  the  buffer  and 
..sandxiary  area  each  offer  at  least  as 
much  space  as  the  interactive  area,  that 
movement  be  unrestricted,  and  that  the 
animals  not  be  recalled  from  the 
sancttiary  area  during  an  interactive 
session.  We  consider  the  revision  to 
§  3.111(a)  in  this  final  rule,  discussed 


above  in  response  to  concerns  about 
space  requirements,  to  adequately 
address  the  issues  raised  by  the 
commenters.  We  do  not  consider  it 
necessary  to  oversee  enclosure  changes 
that  comply  with  the  regulations. 

A  numoer  of  commenters  supported 
the  proposed  requirements  for  the  three 
areas  and  for  their  minimum  size. 
Several  commenters  objected  to  the 
requirement  for  a  buffer  area  in  an 
SWTD  program.  One  commenter  stated 
that  forcing  an  existing  fadlity  to  divide 
one  interactive  area  into  three  areas  may 
be  impracticable,  would  result  in  a 
small  area  for  interaction,  and  would 
penalize  those  facihties  that  do  not  use 
food  to  liue  cetaceans.  One  commenter 
reconmiended  that,  in  place  of  a  huffier 
zone,  a  2:1  human  partidpant-to- 
cetacean  ratio  be  established,  and  space 
requirements  be  based  on  the  following 
calculations:  Program  cetaceans  would 
be  provided  with  over  half  the  available 
surface  area  that  is  not  within  2  meters 
of  any  swimming  human  (assuming  that 
all  swinuners  are  maximally 
dispersed — i.e..  not  within  2  meters  of 
each  other). 

The  intent  of  the  buffer  area  is  to 
allow  the  animals  to  leave  the 
interactive  area,  but  still  be  recalled,  as 
well  as  provide  a  buffer  zone  from 
human  contact  during  sessions.  Because 
the  rule  requires  the  interadive  sessions 
to  be  controlled  swims,  the  animals  wiU 
be  under  the  direction  of  the  trained 

Eersonnel,  and  it  will  be  up  to  the 
ehaviorists  to  determine  if  food  or 
other  reinforcement  measures  are  used 
to  reward  the  animals. 

With  regard  to  calculating  required 
space  (siuface  area)  as  recommended  by 
the  commenter  in  lieu  of  a  buffer  zone, 
we  consider  the  method  recommended 
by  the  commenter  to  be  undxdy 
complicated,  and  subjed  to  the 
hypothetical  placement  of  humans 
during  a  session.  In  addition,  no 
justification  for  or  advantages  of  this 
proposed  method  were  offered. 
Therefore,  we  are  making  no  changes  to 
the  final  rule  based  on  tMs  comment. 

One  commenter  supported  the 
concept  of  requiring  a  buffer  zone 
between  the  interactive  area  and  the 
sanctuary  area,  but  objerted  to  the 
requirement  that  it  be  the  same  size  as 
the  sanctuary  area.  The  commenter 
stated  that,  with  the  buffer  zone  and  the 
sanctuary  area  being  the  same  size,  two- 
thirds  of  the  pool  would  be  a  cetaceans- 
only  area.  Conversely,  several  other 
commenters  stated  that,  although 
captive  cetaceans  may  swim  away  from 
hiunan  swimmers  in  designated  refuge 
areas,  humans  still  remain  in  close 
proximity  to  them.  To  help  reduce  the 
stress  to  cetaceans,  the  commenters 
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recommended  that  the  buffer  and 
sanctuary  areas  be  at  least  three  times 
larger  than  the  interactive  area. 

The  need  for  three  areas  within  the 
enclosure  for  SWTD  cetaceans  has  been 
discussed  above,  as  has  the  rationale  for 
requiring  the  areas  to  be  equivalent  in 
size  and  acceptabiUty  to  the  cetaceans. 
Requiring  a  sanctuary  and  buffer  area  to 
be  at  least  three  times  the  interactive 
area  would  place  an  undue  burden  on 
the  facihties,  and  would  require  some 
existing  programs  to  terminate  sessions 
for  lack  of  required  space.  Further,  no 
documented  evidence  of  the  necessity 
for  such  expansive  sanctuary  or  buffer 
areas  has  been  presented  to  APHIS. 
Therefore,  we  are  making  no  changes  to 
the  final  rule  based  on  this  comment. 

One  coramenter  stated  that,  in 
addition  to  the  three  areas  proposed, 
each  SWTD  fadUty  should  have  a  fourth 
area  for  cetaceans  that  are  resting,  to 
keep  the  cetaceans  from  the  interactive 
area  during  their  resting  period.  The 
commenter  recommended  that  the 
resting  area  have  the  same  minimum 
requirements  as  the  other  three  areas,  in 
case  it  is  used  for  cetacean  retraining. 

Because  the  sanctuary  area  will 
provide  the  cetaceans  with  an  area  from 
which  they  cannot  be  recalled  during  an 
interactive  session,  we  consider  a  fourth 
area  of  equal  proportion  to  be 
dupUcative  and  to  place  an  unnecessary 
space  burden  on  the  facility,  and  are  not 
requiring  such  an  area  in  this  rule. 
There  are  more  economical  means 
available  at  most  facilities  housing 
marine  mammals  (i.e.,  holding  pools, 
other  enclosures,  etc.)  To  handle 
animals  that  should  not  be  participating 
in  a  given  session. 

Swimmer-to-Cetacean  and  Smrimmer  to 
Attendant  Ratios 

In  §  3.111(e)(3)  as  proposed 
(redesignated  in  this  final  rule  as 
paragraph  (e)(4)),  we  provided  that 
neither  the  ratio  of  human  participants 
to  cetaceans  in  an  SWTD  session,  nor 
the  ratio  of  hiunan  participants  to 
attendants,  may  exceed  3:1.  In  the 
explanatory  information  to  our 
proposal,  we  stated  that  these  ratios 
were  based  on  permit  requirements 
established  by  NMFS  as  part  of  its 
regulation  of  SWTD  programs. 

A  nimiber  of  commenters  opposed  the 
proposed  3:1  ratio  for  both  swimmers  to 
cetaceans  and  human  participants  to 
attendants.  Several  commenters  stated 
that  the  ratio  of  swimmers  to  cetaceans 
set  forth  in  the  NMFS  regulations  was 
2:1,  and  supported  that  ratio.  Several 
commenters  recommended  that  the 
allowable  ratio  of  swimmers  to 
cetaceans  be  1:1.  One  of  these 
commenters  stated  that  at  a  2:1  ratio. 


high  risk  behaviors  were  observed 
during  SWTD  programs.  Several 
commenters  stated  that,  if  only 
controlled  swims  (discussed  below)  are 
allowed,  the  maximima  ratio  of 
swimmers  to  cetaceans  should  be  4:1. 

One  commenter  stated  that  NMFS  did 
not  specify  a  required  human 
participant-to-attendant  ratio,  but  that 
under  NMFS  regulations,  all  sessions 
had  to  be  supervised  by  at  least  two 
attendants.  One  commenter  stated  that 
there  should  be  at  least  one  attendant 
for  each  two  participating  swimmers. 
Another  commenter  recommended  no 
more  than  a  1:1  ratio  for  human 
participants  to  attendants  in  the  water, 
attendants  in  the  water  to  cetaceans,  and 
attendants  in  the  water  to  human 
participant-cetacean  pairs. 

We  consider  that  the  two  3:1  ratios 
proposed  allow  for  adequate 
supervision  of  SWTD  sessions  under 
normal  circumstances,  without 
imposing  an  imdue  burden  on  SWTD 
facilities,  and  are,  therefore,  making  no 
changes  to  the  final  rule  based  on  these 
comments.  Although  we  stated  in  the 
explanatory  information  of  the  proposed 
rule  that  the  proposal  was  based  on  pre- 
existing NMFS  permit  conditions  for 
programs  prior  to  April  1994,  we  did 
not  intend  to  imply  that  the  precise 
permit  conditions  were  set  forth  in  the 
proposed  rule.  We  regret  any  confusion 
the  explanatory  wording  may  have 
caused. 

One  commenter  stated  that,  if 
cetaceans  enter  the  buffer  area  or  the 
sanctuary  area  for  an  extended  period  of 
time,  himian  participants  should  be 
removed  from  the  interactive  area  to 
maintain  the  allowable  human-to- 
cetacean  ratio. 

To  achieve  compliance  with  the 
required  hiunan  participant-to-cetacean 
ratio,  a  facility  may  need  to  address 
what  measures  would  be  taken  to  assure 
that  the  maximum  ratio  will  not  be 
exceeded  if  a  cetacean  leaves  the 
interactive  area.  Although  this 
contingency  may  have  been  implied  in 
the  proposed  rule,  we  believe  there  is 
merit  in  including  specific  language  in 
the  final  rule.  The  methods  of 
complying  with  the  handling 
requirements  are  left  to  the  discretion  of 
the  facility.  Therefore,  we  are  amending 
§  3.111(e)(7)  (redesignated  as  paragraph 
(e)(8)  in  this  final  rule),  which  specified 
the  information  that  an  SWTD  facility 
must  provide  in  a  description  of  the 
program,  to  include  the  protocol  for 
maintaining  compliance  with  the 
required  human  participant-to-cetacean 
ratio  if  an  animal  is  removed  from  or 
leaves  the  interactive  and  buffer  area 
during  an  interactive  session. 


SWTD  Personnel  Requirements 

In  proposed  §  3.111(c),  we  set  forth 
proposed  minimum  requirements  for    ~~' 
personnel  at  an  SWTD  program.  We 
proposed  that  each  program  must  have 
at  least  a  licensee  or  manager,  a  primary 
behaviorist,  a  supervising  attendant,  and 
an  attending  veterinarian,  and  we 
described  the  minimiun  qualifications 
for  each  position.  One  commenter 
recommended  that  the  regulations 
require  an  SWTD  program  to  have  at 
least  one  attendant  for  every  two 
cetaceans.  The  commenter  also 
reconunended  that  the  supervising 
attendant  should  have  at  least  3  years 
experience  with  SWTD  programs  and 
the  operant  conditioning  of  cetacean  in 
such  programs. 

The  proposed  rule  required  at  least 
one  attendant  for  every  three  human 
participants  in  an  interactive  session.  It 
also  required  at  least  two  attendants  per 
session.  Compliance  with  each  of  these 
requdrements  would  ensure  that  the 
commenter's  recommended  ratio  of  at 
least  one  attendant  per  two  cetaceans 
will  be  met  and  exceeded.  Allowing 
only  one  attendant  per  two  cetaceans 
would  mean  that  one  attendant  would 
need  to  supervise  two  areas  of  activity 
and  up  to  six  humans.  We  do  not 
consider  this  to  be  in  the  best  interests 
of  safety  for  the  animals  or  the  human 
participants.  In  Ught  of  the  training  and 
experience  requirements  for  other 
personnel,  we  do  not  consider  it 
necessary  to  require  comparable  training 
experience  for  the  supervising 
attendant.  Therefore,  we  are  making  no 
changes  to  the  final  rule  based  on  this 
comment. 

One  commenter  stated  that  because 
proposed  §  3.111(e)(5)  (redesignated  as 
paragraph  (e)(6)  of  this  final  rule) 
requires  each  session  to  have  at  least 
two  attendants,  such  a  personnel 
requirement  should  be  included  along 
with  the  other  personnel  requirements 
in  §  3.111(c)(3). 

Handling  requirements  are  found  in 
§  3.111(e)  as  proposed.  We  consider  it 
appropriate  to  include  with  the 
handling  requirements  the  requirement 
that  at  least  two  attendants  be  present 
during  an  interactive  session.  We  do  not 
consider  it  necessary  or  appropriate  to 
include  that  requirement  in  §  3.111(c), 
cited  by  the  commenter,  because  that 
paragraph  deals  with  personnel 
qualifications  and  overall  staff 
requirements. 

One  commenter  stated  that  the 
regulations  should  require  that  the 
supervising  attendant  have  3  years 
experience  within  the  past  5  years. 
Another  commenter,  while  opposing  the 
inclusion  of  specific  persoimel 
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qualifications  in  the  regulations, 
recommended  that,  if  qualifications  are 
included,  they  should  include  a  recent 
time  frame  within  which  a  person  must 
have  had  experience  that  qualifies  them 
for  a  given  personnel  designation.  The 
commenter  recommended  that  the 
following  personnel  requirements  be 
added  to  the  regulations  in  place  of 
those  proposed: 

Experienced  head  trainer:  At  least  one 
full-time,  staff  member  with  at  least  6 
years  experience  in  training  cetaceans 
for  SWIl}  behaviors,  or  with  an 
.equivalent  amount  of  experience 
involving  in-water  training  of  cetaceans, 
who  serves  as  the  head  trainer  for  the 
SWTD  program.  The  required 
experience  mvtst  have  been  obtained 
within  the  last  10  years. 

Experienced  qualified  trainer:  At  least 
■  one  frill-time  staff  member  with  at  least 
3  years  experience  involving  human/ 
cetacean  interactions.  The  required 
expoience  must  have  been  obtained 
within  the  last  5  years. 

Attendants  or  employees:  The 
experienced  qualified  trainer,  in 
consultation  with  the  experienced  head 
irainer  and/or  licensee  or  manager,  may 
designate  other  adequately  trained 
attendants  or  employees  from  the 
licensee's  staff  to  conduct  and  monitor 
individual  SWTD  program  sessions 
consistent  with  the  regulations. 

Attending  veterinarian:  At  least  one 
staff  or  coiKulting  veterinarian  who  was 
graduated  from  an  accredited  college  of 
veterinary  medicine  and  is  licensed  to 
practice  veterinary  medicine. 

As  proposed,  §  3.111(c),  "Employees 
and  Attendants,"  sets  forth  minimum 
experience  requirements  for  SWTD 
personnel.  We  agree  that  the  names 
-  recommended  by  the  commenter 
-represent  titles  more  consistent  vnth 
those  used  elsewhere  in  the  industry, 
without  affecting  the  intent  or 
implementation  of  this  rule.  For  the 
purposes  of  this  docimient,  the  required 
positions  will  be  referred  to  as  licensee/ 
manager,  head  trainer/behaviorist, 
trainer/supervising  attendant,  attendant, 
and  attending  veterinarian. 

We  agree  that  the  key  personnel 
position  of  head  trainer/behaviorist 
must  be  held  by  an  individual 
knowledgeable  of  up-to-date  training 
and  handling  techniques  and  behavioral 
training  theories.  This  person  will  hold 
major  responsibility  for  the  training 
programs  for  the  animals  and  the 
implementation  of  the  SWID  program, 
and  will  have  supervisory 
responsibilities  over  the  other  trainers 
and  attendants.  This  final  rule  will 
require  that  the  6  years  of  experience 
required  of  the  head  trainer/behaviorist 
have  been  obtained  within  the  previous 


10  years.  With  this  provision,  we  do  not 
consider  it  necessary  to  specify  the  time 
period  for  the  experience  for  the 
licensee/manager,  trainer/supervising 
attendant,  and  attendants,  as  long  as 
these  personnel  meet  the  experience 
and  training  requirements  set  forth  in 
this  rule. 

We  agree  that  including  a  requirement 
for  the  training  of  the  attendants  will 
serve  to  clarify  the  intent  of  the 
regulations,  that  of  providing  adequately 
and  appropriately  trained  staff 
participating  in  interactive  sessions  and 
providing  for  the  safety  of  the  cetaceans 
and  the  human  participants  within 
reasonably  expected  limits.  Therefore, 
we  are.  adding  such  a  requirement  at 
§  3.111(c)(4). 

With  respect  to  the  criteria 
recommended  by  the  commenter  for  the 
attending  veterinarian,  the  AWA  is  not 
intended  to  supersede  any  State  Board 
of  Veterinary  Medicine.  While  requiring 
that  the  attending  veterinarian  be 
licensed  to  practice  veterinary  medicine 
is  an  acceptable  clarification  of  the 
requirements,  and  we  are  adding  such  a 
clarification  in  this  rule,  most  State 
licensing  boards  have  provisions  for 
licensing  foreign  graduates  and/or 
graduates  from  non-accredited 
veterinary  schools.  We  are,  therefore, 
not  including  a  reqmrement  that  the 
attending  veterinarian  have  been 
graduated  from  an  accredited  college. 

One  commenter  stated  that,  although 
proposed  S  3.111(c)(4)  would  require  the 
attending  veterinarian  at  an  SWTD 
£acility  to  have  had  at  least  the 
equivalent  of  2  years'  full-time 
experience  with  cetacean  medicine,  the 
word  "equivalent"  is  not  defined.  The 
conmienter  stated  that  the  lack  of  such 
a  definition  makes  the  regulatory 
requirement  virtually  meaningless. 

The  requirement  for  "at  least  the 
equivalent  of  2  years  full-time 
experience  with  cetacean  medicine 
within  the  past  10  years"  was  intended 
to  mean  that,  although  it  is  not  required 
that  the  attending  veterinarian  work  as 
a  full-time  marine  mammal  veterinarian 
for  at  least  2  years,  he  or  she  must  have 
the  equivalent  in  experience  (at  least 
4,160  hours  of  actual  marine  mammal 
medicine  work).  We  are,  therefore, 
amending  the  definition  of  attending 
veterinarian  to  clarify  this  intent. 

In  this  final  rule,  we  are  amending 
§  3.111(c)  to  require  that  each  SWTD 
program  have,  at  the  minimum,  the 
following  personnel,  with  the  following 
minimum  backgroimds  (each  position 
must  be  held  by  a  separate  individual, 
with  a  sufficient  number  of  attendants 
to  comply  with  §  3.111(e)(4)).  We  are 
also  amending  §  3.111(c)(4)  of  this  final 


rule  to  clarify  ovx  intent  concerning  the 
training  of  attendants. 

1.  The  licensee  or  manager  must  be  at 
least  one  full-time  staff  member,  Mdth  at 
least  6  years  experience  in  a 
professional  or  managerial  position 
dealing  with  captive  cetaceans. 

2.  The  head  trainer/behaviorist  must 
be  at  least  one  full-time  staff  member 
with  at  least  6  years  experience  within 
the  past  10  years  in  training  cetaceans 
for  SWTD  bishaviors,  or  an  equivalent 
amount  of  experience  involving  in- 
water  training  of  cetaceans,  who  serves 
as  head  trainer  for  the  SWTD  program. 

3.  The  trainer/superrising  attendant 
must  be  at  least  one  full-time  staff 
member  with  at  least  3  years  training 
and/or  handling  experience  involving 
hiunan/cetacean  interaction  programs. 

4.  An  adequate  number  of  attendants 
at  a  facility  must  be  adequately  trained 
in  the  care,  behavior,  and  training  of  the 
program  animals.  Attendants  shall  be 
designated  by  the  trainer,  in 
ccmsultation  with  the  head  trainer/ 
behaviorist  and  licensee/manager  to 
conduct  and  monitor  interactive 
sessions  in  accordance  with  §  3.111(e). 

5.  The  facility  must  have  an  attending 
veterinarian,  who  is  at  least  one  staff  or 
consultant  veterinarian  with  at  least  the 
equivalent  of  2  years  full-time 
experience  (4,160  ot  more  hours)  with 
cetacean  medicine  within  the  past  10 
years,  and  who  is  licensed  to  practice 
veterinary  medicine. 

One  commenter  recommended  that 
die  regulations  require  that  the 
experienced  head  trainer  or  experienced 
qualified  trainer  be  on-site  at  all  times 
while  in-water  SWTD  program  session^ 
are  in  progress. 

We  do  not  consider  this 
recommended  change  to  be  necessary.  If 
attendants  are  required  to  be  adequately 
trained  to  conduct  and.monitor  an 
SWTD  session,  as  discussed  above,  and 
all  other  handling  and  personnel 
requirements  are  met,  it  should  not  be 
necessary  to  require  that  specific 
additional  personnel  be  present  during 
the  session. 

One  commenter  stated  that  it  was  not 
clear  from  the  proposal  whether  only 
the  facility  personnel  required  by  the 
regulations  could  conduct  an  SWTD 
program,  or  whether  it  would  be 
required  merely  that  one  of  the 
personnel  be  on-site  during  operation  of 
all  SWTD  sessions.  The  commenter 
recommended  the  latter.  The 
commenter  also  reconunended  that  the 
regulations  allow  the  manager  and 
primary  behaviorist  to  be  the  same 
person. 

The  intent  of  the  pro{>osed  rule  was 
that  only  qualified  personnel  could 
conduct  the  sessions.  Given  the 
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requirements  discussed  above,  this  will 
include  adequately  ticiined  attendants, 
as  well  as  the  designated  trainers.  It  is 
not  the  intent  of  the  rule  to  specify  the 
work  schedule  of  individual  faciUties. 
No  evidence  has  been  presented  to 
support  the  need  for  all  personnel  to  be 
available  during  a  session. 

The  intent  of  requiring  the  manager 
and  the  head  trainer/behaviorist  to  be 
separate  people  is  to  minimize  the 
potential  conflict  of  interest  between  the 
business  aspect  of  the  facility  and  the 
welfare  of  the  animals.  The  designations 
and  requirements  were  developed  to 
provide  safeguards  for  the  protection  of 
the  animals.  Therefore,  we  are  making 
no  changes  to  the  requirement  that  these 
positions  be  kept  separate. 

One  commenter  recommended  that 
the  regulations  require  that  all 
attendants  have  at  least  3  years 
experience  with  SWTD  programs.  The 
commenter  recommended  that,  to 
promote  this  goal,  an  apprenticeship 
program  should  be  established  that 
requires  on-site  supervision  at  all  times 
by  a  qualified  attendant  of  any  attendant 
who  does  not  have  the  required 
experience. 

It  is  not  vdthin  APHIS's  jurisdiction 
to  establish  such  an  apprenticeship 
program,  nor  to  require  participation  in 
such  a  program. 

Several  commenters  recommended 
that  the  background  requirements  for 
supervising  attendant  under  proposed 
§  3.111(c)  be  made  more  specific.  One 
commenter  stated  that,  overall,  the 
proposed  personnel  requirements 
contain  only  general  background, 
experience,  and  exposure  elements.  The 
commenter  recommended  that  the 
regulations  set  forth  certified  job 
descriptions;  explicit  skill,  knowledge, 
education,  experience,  and  training 
levels;  formal  credential  requirements; 
and  valid  performance  tests  to 
demonstrate  the  hands-on  abilities  of 
applicants. 

We  cannot  tell  from  the  comments 
what  specific  requirements  the 
commenters  had  in  mind  with  regard  to 
supervising  attendants.  As  noted  above, 
we  have  amended  proposed  §  3.111(c)  to 
clarify  our  intent  regarding  the 
background  requirements  for  SWTD 
program  personnel. 

With  regard  to  personnel 
requirements  overall,  we  consider  the 
personnel  requirements  as  set  forth  in 
this  final  rule  to  provide  adequate 
minimum  standards  for  personnel 
engaged  in  SWTD  programs.  The 
requirements  for  uniform  job 
descriptions  recommended  by  the 
commenter  could  potentially  impose  an 
undue  burden  on  Uie  licensees. 


One  commenter  stated  that 
requirements  for  employees  and 
attendants  should  specifically  require 
knowledge  and  experience  in  "operant 
conditioning"  of  animals  using  positive 
reinforcement  techniques. 

At  this  time,  we  do  not  have  sufficient 
supporting  scientific  evidence  to 
warrant  requiring  a  given  training 
system,  and  are  not  including  such  a 
requirement  in  this  final  rule.  The 
current  animal  handling  regulations,  set 
forth  at  §  2.131,  already  prohibit  the  use 
of  physical  abuse,  deprivation  of  food  or 
water,  and  handling  techniques  that 
cause  behavioral  distress,  physical 
harm,  or  unnecessary  discomfort. 

Several  commenters  stated  that 
requirements  for  employees  and 
attendants  already  exist  in  the  current 
regulations  for  marine  mammals,  and 
that  any  updating  of  employee 
requirements  should  be  incorporated 
into  those  existing  provisions.  Another 
commenter  stated  that  the  requirements 
for  SWTD  personnel  should  be  the  same 
"performance-based"  requirements  as 
those  under  the  general  marine  mammal 
regulations  in  §3.108.  The  commenter 
also  stated  that  having  a  certain  number 
of  "years  of  experience"  does  not 
necessarily  qualify  an  individual  for  a 
position. 

As  indicated  in  the  Supplementary 
Information  section  of  the  proposed 
rule,  we  consider  SWTD  programs  to 
require  more  specialized  regulations 
and  standards  than  are  set  forth  in  the 
current  regulations  regarding  marine 
mammals,  due  to  the  intense  interactive 
nature  of  these  programs.  Although  we 
agree  that  a  person's  ability  can  not 
always  be  gauged  by  a  given  number  of 
years  of  experience,  we  do  consider 
length  of  experience  to  be  a  measurable, 
minimum  initial  standard. 

Several  commenters  objected  to  the 
inclusion  in  the  proposed  rule  of 
minimum  requirements  for  a  licensee  or 
manager.  The  commenters  stated  that 
the  definitions  in  9  CFR  1.1  already 
contain  a  definition  of  licensee,  and  one 
commenter  stated  that  the  proposed 
requirements  for  an  SWTD  licensee  or 
manager  are  unduly  specific  when 
compared  to  the  broad  discretion  given 
to  research  facilities  in  §  2.32(a)  of  the 
existing  regulations. 

We  do  not  consider  the  regulations  for 
research  facilities,  set  forth  in  §  2.32(a), 
to  be  applicable  to  SWTD  facilities.  If 
the  requirements  of  §  2.32(a)  were 
applied  to  SWTD  programs,  it  would 
fall  on  the  licensee  or  manager  of  the 
SWTD  program  to  determine  whether  he 
or  she  was  qualified  for  the  position. 
This  would  represent  a  substantial 
conflict  of  interest.  APHIS  maintains  its 
position  that  SWTD  programs  require 


additional  requirements,  beyond  those 
promulgated  to  date  for  public  display 
faciUties,  and  that  providing  training 
and  experience  requirements  for  all 
personnel  directly  responsible  for  the 
well-being  of  the  cetaceans  is  necessary 
to  meet  this  objective.  The  definition  of 
licensee  (§1.1)  does  not  preclude  the 
application  of  additional  tinning  and 
experience  requirements  to  specific 
subparts  of  the  regulations  as  necessary. 
Therefore,  we  are  making  no  changes 
based  on  these  comments. 

Restrictions  on  Cetacean  Interaction 
Time 

A  nimiber  of  commenters  addressed 
the  requirement  set  forth  in  proposed 
§  3.111(e)(1)  that  interaction  time  for 
each  cetacean  not  exceed  2  hours  per' 
day,  and  that  each  program  cetacean 
have  at  least  one  period  in  each  24 
hours  of  at  least  10  continuous  hours  . 
without  public  interaction.  Several 
commenters  stated  that  the  interaction 
time  for  each  cetacean  should  not 
exceed  1  hour  per  day.  One  of  these 
commenters  stated  that  the 
recommended  1  hour  of  interaction  time 
should  be  divided  into  two  30-minute 
sessions  per  day,  vdth  a  rest  period  of 
at  least  2  hours  between  sessions.  The 
other  commenter  stated  that,  in  addition 
to  being  limited  to  1  hoiu-  of  interaction 
time  per  day,  any  cetacean  exposed  to 
himian  swimmers  for  30  consecutive 
minutes  should  have  at  least  4 
subsequent  uninterrupted  hours  to  rest. 
Another  commenter  stated  that  no 
animal  should  interact  with  more  than 
16  human  participants  per  week. 

One  commenter  recommended  that 
interactive  time  for  each  cetacean  be 
limited  to  no  more  than  2  hours  per  day, 
divided  into  no  fewer  than  4  interactive 
sessions  of  30  minutes  each,  with  at 
least  90  minutes  separating  each  of 
these  sessions,  even  if  any  of  the 
sessions  do  not  run  a  full  30  minutes. 
Another  commenter  stated  that  each 
cetacean  should  average  no  more  than 
four  interactive  encoimters  per  day, 
vnth  no  cetacean  having  more  than  six 
of  these  sessions  per  day.  The 
commenter  recommended  that  the  mean 
length  of  these  sessions  should  be  no 
more  than  15  minutes  each,  with  none 
lasting  more  than  20  minutes. 

We  consider  the  minimum  handling 
requirements  regarding  cetacean 
interaction  time  in  §  3.111(e)(1)  of  this 
final  rule,  in  combination  with  other 
handling  requirements  in  this  final  rule, 
as  well  as  those  in  the  existing 
regulations,  to  be  adequate  to  provide 
sufficient  safeguards  to  protect  the  well- 
being  of  the  program  animals.  In 
addition  to  the  requirements  of 
§  3.111(e)(1).  the  other  handling 
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requirements  include  (1)  the  general 
handling  requirements  of  §  2.131 
(handling  may  not  cause,  among  other 
things,  trauma,  behavioral  stress, 
physical  harm,  or  unnecessary 
discomfort);  (2)  the  handling 
requirements  of  §  3.111(e)(6) 
(redesignated  as  paragraph  (e)(7)  in  this 
final  rule)  to  allow  the  freedom  of 
choice  for  participation  by  the  cetacean; 
and  (3)  §  3.111(e)(7)  (redesignated  as 
paragraph  (e)(8]  in  this  final  rule), 
which  requires  the  removal  of  an  animal 
from  the  session  and/or  termination  of 
the  session  if  unsatisfactory  behaviors 
occur. 

Although  we  share  the  commenters' 
concern  that  adequate  rest  periods  be 
provided  for  SWTD  cetaceans,  we  do 
not  believe  that  evidence  has  been 
presented  indicating  that  the  proposed 
interaction  and  rest  times  are  not 
sufficient  to  protect  the  health  and  well- 
being  of  the  animals.  Without  such 
evidence,  further  restriction  of  the 
interaction  times  or  the  nvunber  of 
human  participants  a  cetacean  may 
'  interact  wdth  would  place  an  undue 
burden  on  the  facility,  by  either 
requiring  the  addition  of  animals  to  the 
program  in  order  to  maintain  current 
interaction  levels,  or  forcing  the  facility 
to  sustain  a  potentially  high  economic 
burden  in  loss  of  income  due  to  the 
increased  restrictions  on  interactive 
sessions.  The  requirements  in  this  rule 
pertaining  to  the  enclosure  areas,  along 
with  a  prohibition  on  the  recall  of  any 
animal  fit>m  the  sanctuary  area  during  a 
session,  provide  each  SWTD  cetacean 
the  option  of  avoiding  interactive 
sessions.  Therefore,  we  are  making  no 
changes  based  on  these  comments. 

One  commenter  opposed  the 
proposed  requirement  that  each 
program  cetacean  have  at  least  one 
period  in  each  24  hours  of  at  least  10 
continuous  hours  without  public 
interaction.  The  commenter  said  that  10 
hours  of  continuous  rest  would  be  on 
the  extreme  low  side,  and  that  the 
commenter  knew  of  no  existing  program 
that  had  less  than  16  hours  of 
continuous  rest. 

Given  the  above  restrictions  on  the 
number  of  hours  of  public  interaction 
for  program  animals  (2  hours  per  day), 
the  required  minimum  of  at  least  one 
10-hour  continuous  rest  period  is,  in 
fact,  not  the  only  rest  period  that  will  be 
required  for  program  animals.  There  is 
no  pubhc  interaction  allowed  for  22  of 
the  24  hours.  Requiring  at  least  one  of 
the  rest  periods  to  be  at  least  10 
continuous  hours  does  not  imply  that 
the  animals  cannot  be  rested  for  longer 
periods.  We  see  no  indication  or  reason 
for  currently  existing  facilities  to  alter 
their  operations  to  lessen  their 


established  rest  periods.  By 
circumstance  (business  hours),  most,  if 
not  all,  facilities  will  likely  exceed  the 
10-hour  rest  period  overnight.  No 
compelling,  scientifically  validated  data 
or  other  material  was  supplied  to 
support  the  above  recommendation. 
Therefore,  we  are  not  making  any 
change  to  the  final  rule  based  on  this 
comment. 

One  conunenter  recommended  that, 
in  addition  to  10  consecutive  hours  of 
rest  in  each  24-hour  period,  each 
cetacean  should  have  no  less  than  two 
full,  nonconsecutive  days  of  rest  in  each 
7-day  period,  or  no  more  than  2  days  of 
work  followed  by  1  day  of  rest.  Another 
commenter  stated  that  each  SWTD 
cetacean  should  have  3  full  days  off  per 
week,  and  that,  therefore,  according  to 
the  commenter,  no  animal  should  take 
part  in  interactive  sessions  more  than  4 
hours  a  week. 

The  restrictions  reconunended  by  the 
commenters  were  not  imposed  under 
the  original  NMFS  permits  for  the 
"experimental"  programs,  and  no 
adverse  affects  attributed  to  overwork  of 
animals  were  reported  or  documented. 
No  scientifically  valid  data  or  other 
material  was  supplied  to  support  the 
commenters'  recommendations,  and  we 
are  not  aware  of  such  data  or  material. 
Therefore,  we  are  making  no  changes 
based  on  these  comments. 

One  commenter  recommended  that 
the  provisions  regarding  the  nimiber  of 
hours  of  cetacean  participation  per  day, 
and  the  number  of  rest  hoiu^  per  day, 
be  more  flexible.  The  commenter.  an 
SWTD  facility,  stated  that  it  had 
sometimes  altered  its  normal  schedule 
of  sessions  per  day  to  accommodate  bad 
weather  or  peak  seasons,  v<dth  no  visible 
ill  effects  on  program  cetaceans. 

We  are  maxing  no  changes  based  on 
this  comment.  We  consider  the 
provisions  regarding  the  time  limits  for 
participation  of  cetaceans  in  the 
interactive  sessions  to  be  the  minimum 
requirements  necessary  for  the  well- 
being  of  the  animals  affected. 

One  commenter  requested  that  the 
regulations  clarify  that  the  2-hour 
restriction  on  sessions  set  forth  in 
proposed  §  3.111  apply  to  the  actual 
svdm  time  with  the  animal,  and  not  to 
activities  such  as  introductory 
explanations  by  the  staff. 

The  conmienter's  recommendation  is 
consistent  with  the  intent  of  the 
regulation.  To  clarify  this  intent,  we  are 
amending  §  3.111(e)(1)  in  this  final  rule 
to  state  that  interaction  time  (which  we 
describe  as  designated  interactive  swim 
sessions)  for  each  cetacean  shall  not 
exceed  2  hours  per  day. 

One  commenter  stated  that  time 
constraints  for  hiunan/cetacean 


interaction  should  either  be  established 
for  all  marine  mammals  or  for  none.  The 
conunenter  stated  that  activities  such  as 
training  and  feeding  currently  require 
more  than  2  hours  at  a  time  throughout 
the  day,  with  no  negative  effects  to 
either  animals  or  hiunans. 

The  intent  of  the  proposed  rule  was 
to  provide  regulations  and  standards  for 
SWTD  programs,  not  for  all  marine 
mammals.  Program  animals  are,  like 
their  non-SWTD  counterparts,  subject  to 
the  training  and  handling  necessary  for 
marine  mammal  care  and  well-being. 
However,  the  SWTD  programs  place 
additional  interactive  time 
commitments  on  the  animals.  It  is  this 
additional  interactive  activity  that  this 
rule  is  designed  to  regulate.  Therefore, 
we  are  making  no  changes  based  on  this 
comment. 

Training  and  Behavior  of  Cetaceans 

Proposed  §3. 11 1(e)(2)  provided  that 
all  cetaceans  used  in  an  interactive 
session  must  be  adequately  trained  and 
conditioned  in  human  interaction  so 
that  they  respond  in  the  session  to  the 
attendants  with  appropriate  behavior  for 
safe  interaction.  One  commenter  stated 
that  the  term  "appropriate  behavior" 
was  open  to  broad  interpretation  and 
should  be  precisely  defined.  One 
commenter  stated  that  the  regulations 
should  specify  that,  before  being  used  in 
an  SWTD  program,  cetaceans  must  be 
well-trained  for  "stationing,"  as  well  as 
for  immediate  "recall"  under  a  wide 
variety  of  circumstances.  Several 
commenters  recommended  that  "gate- 
training"  of  cetaceans  be  specifically 
required. 

Several  commenters  recommended  a 
specified  minimimi  period  of  training 
for  cetaceans  before  participation  in 
SWTD  programs,  ranging  £rc»n  6  months 
to  lyear.  Several  other  commenters 
recommended  that,  before  being  used  in 
an  SWTD  program,  cetaceans  should 
have  to  demonstrate  competency  for  a 
variety  of  husbandry /medical  behaviors 
that  woxild  be  usefid  for  veterinary 
examinations  without  inducing 
excessive  stress  to  cetaceans.  One 
commenter  stated  that  the  proposed 
regulations  did  not  define  "adequately 
trained,"  and  that  such  an  omission 
would  give  too  much  leeway  to 
operators. 

We  are  not  making  any  changes  to  the 
final  rule  regarding  the  training  of 
program  animab.  However,  in  this  final 
rule,  §  3.111(e)(7)  and  (e)(8)  (paragraphs 
(e)(6)  and  (e)(7)  in  our  proposed  rule] 
are  reworded  to  clarify  our  intent 
regarding  what  constitutes 
"inappropriate"  behavior.  We  are 
adding  the  terms  unsatisfactory, 
imdesirable,  or  imsafe  to  describe  such 
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behavior.  An  exhaustive  list  of 
"appropriate"  behavior  would  vary  in 
different  situations,  depending  on  the 
facility  and  program  design,  and  not  all 
behaviors  will  be  necessary  in  all 
situations.  Such  a  list  is  variable, 
depending  on  the  facility  and  program 
design. 

Under  the  requirements  set  forth  in 
§  3.111(g),  semi-annual  medical 
examinations  of  program  animals  by  the 
attending  veterinarian  are  required.  In 
order  to  comply  with  this  requirement, 
and  at  the  same  time  meet  the  general 
requirement  of  §  2.131  that  handling  be 
conducted  so  as  to  minimize  stress  to 
the  animals,  it  will  be  necessary  for 
facilities  (management,  trainers,  and 
attending  veterinarian)  to  establish  a 
workable  veterinary/husbandry  protocol 
that  minimizes  stress  on  program 
animals.  This  will  likely  include  trained 
husbandry  and  veterinary  behaviors,  but 
other  methods  may  be  developed  as 
well.  . 

Innate  animal  characteristics, 
trainability,  and  temperament,  as  well 
as  training  techniques,  training 
schedule,  and  prior  trained  behaviors, 
will  all  influence  the  length  of  time 
needed  to  train  an  animal  to  participate 
safely  in  an  SWTD  program.  It  would 
net  be  practical  to  impose  a  specific 
time  limit  on. the  training  of  a  program 
animal.  The  regulations  in  §  3.111(f)  as 
proposed  required,  among  other  things, 
that  prospective  SWTD  programs 
.  provide  APHIS  with  a  description  of  the 
training  each  animal  has  undergone  or 
will  imdergo  prior  to  participation  in 
the  program.  One  commenter  requested 
that  we  require  this  description  to 
include  the  nimiber  of  hours  of  training 
for  each  animal  and  its  responsiveness 
to  the  training. 

We  intended  the  number  of  hours  of 
training  to  be  included  in  the 
description  of  training.  To  clarify  this 
intent,  we  are  requiring  at 
§3.111(f)(l)(v)  of  this  final  rule  "a 
description  of  the  training,  including 
actual  or  expected  number  of  hours, 
each  cetacean  has  imdergone  or  will 
xmdergo  prior  to  participation  in  the 
program."  This  requirement  will  give 
APHIS  an  overview  of  each  facility's 
training  program.  We  do  not  consider  a 
mere  description  of  the  animal's 
responsiveness  to  training  necessary  to 
improve  the  animal's  well-being  and  are 
not  adding  such  a  requirement  to  the 
regulations. 

One  commenter  recommended  that 
cetaceans  being  trained  undergo  no 
greater  exposure  to  himians  during  each 
24-hour  period  than  that  allowed  for 
cetaceans  already  participating  in  a 
program. 


The  proposed  rule  did  not  limit 
cetacean/trainer  interaction  time,  only 
public  interaction  time  during 
designated  SWTD  sessions.  It  is  not  the 
intent  of  this  rule  to  restrict  cetacean/ 
trainer  interactions,  which  are  necessary 
to  maintain  desirable  behaviors,  and  we 
are  making  no  changes  based  on  this 
comment. 

Positioning  of  Attendants 

Under  the  handling  requirements 
proposed  at  §3.111(e)(5)  (redesignated 
as  paragraph  (e)(6)  in  this  final  rule),  we 
set  forth  the  requirement  that  all 
interactive  sessions  must  have  at  least 
two  attendants.  We  proposed  further 
that  at  least  one  of  the  attendants  must 
be  positioned  in  the  water,  except  in 
cases  where  at  least  one  attendant  is 
positioned  so  as  to  be  able  to  intervene 
in  the  session  as  quickly  as  if  positioned 
in  the  water.  We  proposed,  however, 
that,  if  a  program  has  had  more  than  two 
incidents  during  interactive  sessions 
that  have  been  dangerous  or  harmful  to 
either  a  cetacean  or  a  human,  at  least 
one  attendant  must  be  positioned  in  the 
water. 

Several  commenters  opposed  the 
requirement  that  one  attendant  be 
positioned  in  the  water,  stating  that 
each  attendant  would  have  a  better  view 
and  be  able  to  respond  better  if 
positioned  out  of  the  water.  Further,  the 
commenters  stated  that  an  attendant 
positioned  in  the  water  may  distract 
SWTD  cetaceans,  and,  additionally, 
might  have  to  continuously  tread  water 
at  facilities  where  there  is  no  shoreline 
or  shallow  water.  Ccmversely,  several 
commenters  stated  that  there  should  be 
no  exceptions  to  the  requirement  that 
one  attendant  be  positioned  in  the  water 
during  SWTD  sessions.  One  of  these 
commenters  stated  that  requiring  an 
attendant  in  the  water  if  there  have  been 
more  than  two  dangerous  incidents 
implies  that  it  is  safer  to  do  so; 
therefore,  an  attendant  should  be 
required  in  the  water  at  all  times. 
Another  commenter  recommended  that 
the  regulations  require  that  one  staff 
member  be  positioned  in  the  water 
within  5  feet  of  each  human  participant/ 
cetacean  pair,  and  that  one  attendant  be 
positioned  pool  side  for  every  two 
himian  participant/cetacean  pairs. 

The  proposed  provisions  regarding 
how  many,  if  any,  attendants  need  to  be 
in  the  water  were  based  on  the  premise 
that  an  attendant  in  the  water  could 
observe  more  easily  and  react  more 
quickly  to  a  situation  where  either  a 
cetacean  or  a  human  was  behaving  in  a 
potentially  harmful  way.  The  proposed 
provision  that  an  attendant  be  required 
to  be  in  the  water  at  a  facility  where  two 
or  more  incidents  harmful  to  a  cetacean 


or  human  have  taken  place,  but  not 
necessarily  at  other  facilities,  was 
predicated  on  the  premise  that,  at  a 
facility  where  such  incidents  do  not 
take  place,  the  attendants  are  adequately 
positioned  out  of  the  water  to  forestall 
any  such  incidents. 

We  consider  the  commenters' 
observations  that  attendants  not 
positioned  in  the  water  have  a  better 
view  overall,  and  that  an  in-water 
attendant  recognized  by  the  cetaceans 
may  be  distracting  to  the  cetaceans,  to 
be  valid  ones,  and  are  addressing  the 
commenters'  concerns  by  revising  the 
final  rule  as  set  forth  in  the  following 
paragraph. 

Additionally,  we  can  see  why  the 
dual  standard  we  proposed  with  regard 
to  positioning  of  attendants  might  be 
confusing  to  readers.  In  the  proposed 
rule,  no  limit  on  the  time  period  during 
which  the  two  incidents  may  have 
occurred  was  defined.  As  proposed,  the 
rule  would  cover  the  lifetime  of  the 
fiacality.  This  does  not  seem  rea^nable. 
and  it  was  not  the  intent  of  the  proposed 
rule  to  impose  such  a  restriction. 
Therefore,  we  are  including  in  this  final 
rule  a  1-year  time  frame  regarding  the 
two  incidents  that  have  been  dangerous 
or  harmfid  to  either  a  cetacean  or  a 
human.  As  modified,  §  3.111(e)(6)  will 
provide  that  all  interactive  sessions 
must  have  at  least  two  attendants.  At 
least  one  attendant  must  be  positioned 
out  of  the  water.  One  or  more  attendants 
may  be  positioned  in  the  water.  If  a 
facility  has  more  than  two  incidents 
during  interactive  sessions  within  a 
year's  time  span  that  have  been 
dangerous  or  harmful  to  either  a 
cetacean  or  a  human.  APHIS,  in 
consultation  with  the  head  trainer/ 
behaviorist,  will  determine  if  changes  in 
attendant  positions  are  needed. 

With  regard  to  the  commenter's 
recommendation  that  one  attendant  be 
required  to  be  in  the  water  for  each 
human  participant/cetacean  pair, 
§  3 . 1 1 1  (e)(4)  of  this  final  rule  addresses 
the  minimimi  nimiber  of  attendants 
required  for  each  interactive  session  by 
requiring  that  the  ratio  of  human 
participants  to  attendants  not  exceed 
3:1.  We  consider  this  requirement  to 
provide  an  adequate  number  of 
attendants  and  are  making  no  changes  to 
the  ratio. 

Dangerous  or  Harmful  Incidents 

One  commenter  recommended  that 
any  SWTD  program  that  experiences 
two  or  more  dangerous  or  harmful 
incidents  in  any  6-month  period  should 
be  forced  to  close  permanently.  Another 
commenter  stated  that  if  a  program 
experiences  more  than  two  dangerous 
incidents,  interactive  sessions  should  be 
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suspended  until  APHIS  has  reexamined 
the  program. 

Formal  disciplinary  proceedings 
initiated  by  APHIS  are  subject  to  the 
AWA  and  the  Administrative  Procedure 
Act's  statutory  due  process 
requirements.  The  AWA  currently 
allows  the  Secretary  to  impose  a  21-day 
simmiary  license  suspension,  and  any 
additional  license  suspension, 
revocation,  or  civil  poialty  can  only  be 
imposed  after  notice  and  an  opportunity 
for  a  hearing.  If  a  dangerous  or  harmful 
incident  occurs  at  an  SWTD  faciUty, 
APHIS  will  distermine  if  noncompliance 
with  the  regulations  contributed  to  or 
was  responsible  for  the  incident.  If  such 
a  findiiig  is  made,  appropriate 
enforcement  action  will  be  taken.  This 
may  include  letters  of  warning, 
stipulations,  license  suspensions, 
license  revocations,  or  dvil  penalties. 
Due  process  will  be  afforded  by  APHIS 
to  each  respondent  Therefore,  we  are 
making  no  changes  to  the  final  rule 
based  on  these  comments. 

Space  Requirements 

In  §  3.111(a)  of  our  proposed  nUe,  we 
proposed  reqxiirements  for  the  amount 
of  space  that  must  be  provided  to 
cetaceans  in  SWTD  programs.  A  number 
of  commenters  addressed  those 
provisions.  One  commenter  stated  the 
current  space  requirements  for  marine 
mammals  in  subpart  E  of  the  regulations 
should  be  expanded,  which  the 
commenter  stated  would  eliminate  the 
need  to  establish  space  requirements 
unique  to  SWTD  programs.  Several 
commenters  said  the  SWTD  calculations 
should  be  extended  to  all  facilities,  not 
just  SWTD  facilities. 

We  are  in  the  process  of  reviewing 
and  considering  revisions  to  the  ciuient 
space  requirements  for  marine 
mammals,  as  set  forth  in  §  3.104,  and 
consider  it  beyond  the  scope  of  this 
rulemaking  to  address  the  general  space 
requirements  here. 

One  commenter  stated  that,  even 
though  the  proposed  space  provisions 


for  SWTD  cetaceans  exceed  those  in  the 
current  regidations.  the  increases  are  so 
marginal  as  to  be  inconsequential.  The 
commenter  stated  that  the  regulations 
should  promote  what  the  commenter 
termed  one  of  the  primary  principles  of 
captive  animal  containment — ^i.e., 
"space  to  move  in  any  direction  that  is 
normal  to  the  species  without  being 
imdiUy  cramped  or  confined."  One 
commenter  stated  that  the  minimum 
surface  area  requirement  and  the 
minimum  volimie  requirement  for  each 
animal  in  the  interactive  area  shotild  be 
tripled. 

We  do  not  agree  that  the  proposed 
increases  in  space  requirements  for 
SWTD  cetaceans  are  "marginal."  For 
example,  under  current  §  3.104,  the 
minimtun  horizontal  dimension  (MHD) 
for  Tursiops  truncatus  is  24  feet;  the 
proposed  SWTD  MHD  was  81  feet  (an 
increase  of  over  300  percent).  Likewise, 
the  proposed  depth  requirement  is  50 
percent  greater  than  that  found  in 
§  3.104.  The  surface  area  requirement  in 
the  proposed  rule  was  572.26  fl^  for 
each  area,  compared  with  95.38  ft^  for 
nonprogram  animals  under  §  3.104.  We 
consider  the  proposed  space 
requirements  for  SWTD  programs  to  be 
sufficient  to  allow  the  animals  to  move 
freely  in  all  three  dimensions. 
Therefore,  we  are  making  no  changes  to 
the  final  rule  based  on  these  comments. 

Several  commenters  stated  that  the 
regulations  shoidd  include  language  to 
make  clear  that  the  proposed  space 
requirements  relate  only  to  marine 
mammals  designated  for  SWTD 
programs,  and  that  standards  for  other 
marine  mammals  are  contained 
elsewhere  in  the  re^idations. 

We  consider  our  mtent  to  apply  the 
provisions  of  this  rule  to  SWTD  animals 
to  be  clearly  stated  in  the  provisions  as 
written,  and  are  nmking  no  changes 
based  on  the  comment. 

One  commenter  stated  that  the 
regulations  should  specify  that  the 
space  requirements  promulgated  for 
SWTD  cetaceans  shall  be  calculated  on 


the  basis  of  the  maTrimiini  nuimber  of 
SWTD  cetaceans  participating  per 
session  wdthin  each  primary  enclosure 
for  SWTD  programs. 

As  written,  the  space  requirements  for 
an  SWTD  enclosure  are  to  be  calculated 
based  on  the  number  of  animala  in  the 
enclosure  (sanctuary,  buffer,  and 
interactive  areas).  We  do  not  considm  it 
necessary  to  revise  the  wording  as 
proposed. 

A  number  of  commenters  addressing 
the  proposed  space  requirements  for  . 
SWTD  programs  submitted  specific 
recommended  calculations.  Several 
commenters  stated  that  the  minimnin 
horizontal  dimension  shoiUd  be  10  to  12 
times  the  average  Tursiops  truncatus 
adult  body  length. 

The  commenters  did  not  support  their 
recommendations  with  scientific 
justification  or  other  evidence.  We 
believe  that  implementing  the  standards 
recommended  by  the  commenters 
woiUd  place  an  imdue  economic  burden 
on  each  licensee,  perhaps  uimecessarily 
forcing  most,  if  not  all,  operations  out  of 
business,  due  either  to  the  cost  of 
expansion  or  to  the  inability  to  obtain 
the  space  needed  for  such  expansion.  In 
the  absence  of  evidence  that  the 
recommended  standards  are  nef»ssary, 
we  are  making  no  changes  to  the  final 
rule  based  on  these  comments. 

Several  commenters  recommended 
that  the  proposed  TniniTnnin  horizontal 
dimension  (MHD)  for  each  of  the  three 
areas  in  SWTD  programs  should  be 
increased  to  take  into  account 
additional  space  for  each  human 
participant  in  the  water.  Several 
commenters  recommended  adding  67 
inches  to  the  MHD  for  each  person  in 
the  water,  another  commenter 
recommended  adding  7-6  feet  for  each 
swimmer.  Several  commenters 
recommended  that  the  minimum 
surface  area  for  one  cetacean  plus 
swimmers  be  based  on  the  following 
formida: 


_-     (10xLofcetaoeans)+(2*xL  of  human)'     ... 
SA  = ^  X3.14 

*  Assuming  a  swimmer-toK»tacean  ratio  of  2:1. 

Commenters  also  recommended  that,  at  a  mininnim,  the  surface  area  formula  for  each  additional  cetacean  in  excess 
of  one  shoidd  be: 


SA  = 


(3  X  L  of  cetaceans) + (2  x  L  of  human) 


x3J4 
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Because  the  interactive  session  time 
per  animal  is  restricted  to  2  hoxirs  per 
day  (approximately  8  percent  of  the  ^ 
time),  and  the  public  interaction  is 
restricted  to  the  interactive  area,  we  do 
not  consider  it  practical  or  necessary  to 
increase  the  space  requirements  for  the 
interactive  area  or  the  entire  enclosure. 

One  commenter  recommended  adding 
an  additional  shallow  section  of  at  least 
8'  X  12'  to  accommodate  participants 
who  are  only  wading. 

Each  SWTD  program  has  the  choice  to 
provide  certain  intBractive  facilities.  It  is 
beyond  the  scope  of  APHIS  authority  to 
require  a  facility  to  allow  wading.  Space 
requirements  for  interactive  areas  with 
wading  sections  are  discussed  below. 

In  our  proposed  rule,  we  proposed  to 
require  a  minimum  average  depth  of  9 
feet  in  each  of  the  three  SWTD  areas. 
Several  commenters  said  that  the 
minimum  average  depth  for  each  area 
should  be  3  to  4  times  the  length  of  the 
average  cetacean. 

At  tnis  time,  we  consider  the  9-feet 
average  depth  requirement  to  provide 
sufficient  space  for  the  average  cetacean 
that  is  currently  being  used  in  SWTD 
programs.  This  requirement  will  enable 
the  average  cetacean  ciurently  being 
used  in  SWTD  programs  to  pass  under 
or  around  the  average  human 
participant  in  the  water.  Therefore,  we 
are  making  no  changes  based  on  this 
comment.  APHIS  will,  however,  closely 
monitor  this  issue  to  ensiu^  that 
cetaceans  used  in  SWTD  programs  are 
provided  adequate  space.  If  the  need  for 
any  modifications  to  the  average  depth 
requirement  or  any  other  requirement 
becomes  necessary  in  the  future,  APHIS 
will  address  such  modifications  in  a 
subsequent  rulemaking. 

One  commenter  stated  that  basing 
required  depth  on  an  average  minimum 
of  9  feet  is  not  sufficient,  given  that 
mean  low  tides  of  open  ocean  facilities 
can  differ  dramatically  from,  and  be 
significantly  less  than,  their  average 
depth.  The  commenter  said  that  because 
sufficient  depth  is  necessary  to 
accommodate  inter-specific  (cetacean- 
with-cetacean)  interactions,  the 
regulations  should  include  a  mean  low 
depth  requirement  of  more  than  9  feet. 

m  natural  seawater  (sea  pen)  facifities, 
the  depth  requirements  in  §  3.104  and 
§  3.111(a)(3)  mean  that  the  water  depth 
at  low  tide  must  meet  or  exceed  the 
minimvun  depth  required  by  each 
regulatory  section.  The  use  of  the  term 
"average  depth"  in  §  3.111(a)(3)  means 
that  the  area  depth  profile  must  average 
at  least  9  feet  (at  low  tide).  We  recognize 
that  not  all  programs  will  advocate  or 
require  all  public  participants  to  be  fully 
immersed  in  the  water  and  actually 
swim  with  the  cetaceans.  Some  facilities 


will  provide  the  opportunity  for  wading 
with  the  animals  or  interacting  with  the 
animals  from  a  dock  or  similar 
structure.  Wading  areas,  obviously, 
would  not  be  9  feet  in  depth.  Including 
such  areas  in  space  requirement 
calculations  would  likely  require  other 
parts  of  the  enclosvue  to  have  areas 
significantly  deeper  that  9  feet.  This  was 
not  the  intent  of  the  rule.  Consistent 
with  our  enforcement  of  general  space 
requirements  for  marine  mammals  in 
the  current  regulations  (§  3.104),  only 
those  areas  that  are  used  in  calculating 
the  average  depth  may  be  used  in 
calculating  whether  the  area  meets  the 
minimum  requirements  for  MliD, 
surface  area,  and  volume — i.e.,  other 
sections  may  be  shallower,  and  not  be 
included  in  determining  the  average 
depth  of  the  entire  area,  but  may  not 
contribute  to  meeting  other  minimum 
space  requirements. 

To  clarify  our  intent  with  regard  to 
calculating  the  average  depth  of  an 
interactive  area,  we  are  revising 
§  3.111(aH3)  to  provide  that  although 
the  average  depth  for  each  of  the 
enclosure's  areas  at  low  tide  must  be  at 
least  9  feet,  a  portion  of  each  area  (e.g.,  . 
wading  areas)  may  be  excluded  when 
calculating  the  average  depth.  However, 
the  excluded  portion  may  not  be  used 
in  calculating  whether  the  area  meets 
the  minimum  requirements  for  MHD, 
surface  area,  and  volimie.  In  addition, 
proposed  §  3.111(a)(3)  contained  an 
inadvertent  oversight  of  depth 
requirements  for  non-ocean  pen 
enclosures.  Therefore,  in  this  final  rule, 
§  3.111(a)(3)  requires  that  all  pools  not 
subject  to  tidal  action  shall  have  an 
average  depth  of  at  least  9  feet. 

One  commenter  stated  that  one-on- 
one  patient  therapy  sessions  require 
much  less  space  than  other  types  of 
interactions. 

The  space  required  for  an  interactive 
session  was  not  the  basis  for  the  space 
requirements.  Rather,  the  space 
requirements  were  developed  to  provide 
as  stress-free  an  environment  as  possible 
for  SWTD  animals  involved  in  these 
types  of  programs.  Interactions  with 
members  of  the  public  are  the  same, 
whether  general  open  sessions  or 
therapy  sessions. 

Water  Clarity 

In  §  3.111(b)  of  our  proposal,  we 
proposed  that  sufficient  water  clarity 
must  be  maintained  so  that  attendants 
are  able  to  observe  cetaceans  and 
humans  at  all  times  while  within  the 
interactive  area.  We  proposed  that  if  the 
water  clarity  does  not  allow  these 
observations,  the  interactive  sessions 
must  be  canceled  imtil  the  required 
clarity  is  provided. 


The  introductory  heading  to  proposed 
§  3.111(b)  read  "  Water  quality."  One 
conunenter  stated  that  the  heading  was 
a  misnomer,  because  proposed 
§  3.111(b)  was  concerned  only  writh  "in- 
water  visibility"  in  the  interactive  area. 

We  agree  that  the  heading  to  the 
paragraph  in  question  could  be 
confiising.  To  clarify  our  intent,  we  are 
revising  the  heading  of  §  3.111(b)  as 
proposed  to  read  "Water  clarity." 

One  commenter,  while  supporting  the 
proposed  water  clarity  provisions, 
stated  that  the  regulations  should 
require  some  quantified  degree  of  clarity 
that  makes  proprietors  totally 
accountable  in  the  event  of  any  harm  to 
animals  or  people.  Another  commenter 
recommended  that  the  regulations 
provide  that,  at  facilities  with  reduced 
water  clarity,  swimmers  be  required  to 
remain  at  the  surface  and  cetaceans  be 
maintained  under  direct  trainer  control. 

We  are  making  no  changes  based  on 
these  conunents.  There  exists  no 
recognized  or  generally  accepted 
quantitative  marker  of  acceptable  water 
clarity.  Establishing  a  quantitative 
requirement  for  acceptable  water  clarity 
would  place  an  increased  recordkeeping 
and  reporting  burden  on  the  facility, 
without  recognizable  benefit  to  the 
animals.  If  attendants  can  see  the 
animals  and  human  participants  in  the 
session,  the  water  clarity  is  sufficient. 
The  intent  of  provisions  regarding  water 
clarity  is  to  ensure  that  attendants 
maintain  visual  contact  with  all  session 
participants.  If  this  is  not  possible,  the 
session  must  be  terminated.  This  rule 
already  requires  the  cetaceans  to  be 
imder  the  direct  control  of  the 
attendants. 

Several  commenters  stated  that  the 
same  water  quality  standards  should  be 
applied  to  the  sanctuary  and  buffer 
areas  as  are  applied  to  the  interactive 
area.  One  commenter  stated  that  the 
existing  water  quality  criteria  imder 
§  3.106  (for  indoor  and  outdoor 
facihties)  should  be  appUed  to  SWTD 
programs.  One  commenter,  who 
recommended  that  the  regulations  allow 
only  controlled  swims  (discussed 
below),  said  that  if  all  SWTD  swims  are 
controlled,  it  would  be  necessary  to 
observe  SWTD  program  cetaceans  only 
when  in  direct  contact  with 
participating  hiunans  in  the  interactive 
area.  The  commenter  stated  that 
proposed  §  3.111(b)  should  therefore 
either  be  removed  or  be  revised  to 
reflect  the  need  for  limited  observation 
of  the  cetaceans. 

Because  SWTD  attendants  are 
imlikely  to  know  exactly  where  program 
cetaceans  and  swimmers  will  move  in 
the  interactive  area,  it  is  not  feasible  to 
provide  for  only  limited  application  to 
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the  water  clarity  standards  in  that  area. 
The  same  degree  of  clarity,  however, 
will  not  always  be  necessary  in  the 
buffer  and  sanctuary  areas.  The 
introductory  text  to  §  3.111  as  proposed 
specified  that  SWTD  programs  must 
comply  vn\h  both  the  provisions  of 
§  3.111  and  with  all  other  requirements 
of  subpart  E  pertaining  to  cetaceans. 
This  includes  all  water  quality 
requirements  found  in  §  3.106.  Under 
§  3.106(a),  the  primary  enclosure  may 
not  contain  water  that  would  be 
detrimental  to  the  health  of  the  marine 
mammals  contained  in  the  enclosure. 
We  consider  the  wording  of  §§  3.106 
and  3.111(b)  adequate  and  necessary  to 
provide  the  water  quaUty  and  clarity 
needed  for  the  health  of  the  animals  and 
the  safe  conduct  of  SWTD  sessions,  and 
are  making  no  changes  based  on  these 
comments. 

One  commenter  stated  that 
consideration  should  be  given  to 
broadening  the  required  water  quality 
testing  to  ensiue  adequate  cetacean  and 
hiunan  health.  The  commenter  stated 
that  existing  standards  assiune  that 
natural  seawater  pens  do  not  have  the 
potential  for  water  quality  problems 
except  for  coliform  bacteria. 

All  general  water  quality  parameters, 
including  any  special  requirements  for 
natural  seawater  facilities,  will  be 
addressed  in  a  proposed  revision  of 
subpart  E,  currently  under  development, 
and  are  beyond  the  scope  of  this  rule. 

Instructions  to  the  Public 

Several  commenters  specifically 
supported  the  proposed  provision  in 
§  3.111(e)(4)  (redesignated  as  paragraph 
(e)(5)  in  this  final  rule)  that,  prior  to 
participating  in  an  SWTD  interactive 
session,  members  of  the  public  must  be 
provided  with  written  rules  and 
instructions  for  the  session,  and  that 
members  of  the  public  must  agree,  in 
writing,  to  abide  by  the  rules  and 
instructions.  However,  the  conunenters 
each  reconunended  that  the  regulations 
also  require  that  the  rules  and 
instructions  be  presented  orally. 

Those  SWTD  programs  that  are 
currently  operating  hold  oral  orientation 
sessions  prior  to  the  interactive  session. 
APHIS  supports  this  practice,  and 
considers  it  appropriate  to  include  such 
a  requirement  in  the  regulations. 
Therefore,  we  are  adding  language  at  the 
introduction  to  §  3.111(e)(5)  of  this  final 
rule  to  require  that  prior  to  participating 
in  an  SWTD  interaction  session, 
members  of  the  public  be  provided  v«th 
oral  and  written  rules  and  instructions 
for  the  session. 

Several  conunenters  reconunended 
that  customers  be  informed  of  the 
potential  risk  of  injiuy  or  disease 


transmission,  and  be  warned  that, 
except  for  staff  or  program  negligence, 
they  participate  at  their  own  risk. 

tnere  is  no  documented  evidence  of 
any  significant  zoonotic  (disease 
transmission  between  cetaceans  and 
humans)  risk  to  date,  and  we  do  not 
consider  it  appropriate  to  require  that 
the  public  be  provided  with 
undocumented  information.  Therefore, 
we  are  making  no  change  in  response  to 
these  conunents. 

Controlled  Sessions 

A  number  of  commenters 
recommended  that  all  SWTD  interactive 
sessions  be  required  to  be  "controlled." 
One  commenter  requested  that  APHIS 
acknowledge  a  1994  report  to  NMFS  by 
Amy  Samuels,  which  the  commenter 
stated  concluded  that  controlled  SWTD 
sessions  do  not  pose  any  significant  risk 
to  cetacean  or  human  participants. 
Several  commenters  suggested 
definitions  of  "controlled  swim." 
Central  to  each  definition  was  the 
provision  that  professional  animal 
trainers  or  attendants  must  directly 
control  each  human/cetacean 
interaction.  One  commenter  requested 
that  the  regulations  include  an  outline 
of  a  typical  or  anticipated  interactive 
session  that  demonstrates  the  trainers' 
method  and  degree  of  control  over 
interactions. 

We  do  not  consider  it  necessary  or 
appropriate  to  include  in  the  regulations 
an  outline  of  a  typical  interactive 
session.  Such  an  outline  could  be 
unnecessarily  restrictive  and  potentially 
inaccurate,  since  each  facility  is  allowed 
to  develop  its  own  program  within  the 
framework  of  this  rule.  However,  the 
intent  of  the  proposed  rule  was  to 
require  head  trainer/behaviorist,  trainer/ 
supervising  attendant,  or  attendant 
control  of  Uie  SWTD  interactive 
sessions.  We  are  amending  §  3.111(e)(2) 
as  proposed  to  clarify  this  intent,  adding 
the  provision  that  the  head  trainer/ 
behaviorist,  trainer/supervising 
attendant,  or  attendant  must  at  all  times 
control  the  natiu«  and  extent  of  the 
cetacean  interaction  with  the  public 
during  a  session,  using  the  trained 
responses  of  the  program  animal. 

Inappropriate  Behavior 

Proposed  §  3.111(e)(6)  (redesignated 
as  paragraph  (e)(7)  in  this  final  rule) 
provided  that  each  SWTD  program  must 
limit  interaction  between  cetaceans  and 
humans  so  that  the  interaction  does  not 
harm  the  cetaceans,  does  not  remove  the 
element  of  choice  from  cetaceans,  and 
does  not  elicit  imdesirable  responses 
fitim  cetaceans. 

Several  commenters  requested  that 
the  regulations  include  definitions  of 


"harm"  and  "undesirable  responses." 
Another  commenter  stated  that  "harm" 
should  include,  among  other  things,  any 
action  causing  the  cetaceans  to  flee, 
flinch,  spontaneously  breach,  or  exhibit 
other  abrupt  behavior. 

We  are  making  no  changes  based  on 
these  conunents.  The  definitions  set 
forth  in  §  1.1  of  the  regulations  apply  to 
all  sections  of  the  regulations.  Because 
the  term  "harm"  is  already  used 
throughout  the  regulations  and 
standards,  it  is  beyond  the  scope  of  this 
regulatory  action  to  develop  a  definition 
that  would  apply  to  all  regulated 
entities  and  species.  The  use  of  the  term 
"harm"  in  §  3.111  is  consistent  with  use 
of  this  term  throughout  the  rest  of  the 
regulations.  The  term  "imdesirable 
behaviors"  is  discussed  later  in  this 
document.  As  with  the  term  "harm," 
because  of  the  number  of  different 
animals  and  activities  regulated  under 
the  AWA,  and  the  fact  that  definitions 
set  forth  in  §  1.1  apply  throughout  the 
regulations,  we  consider  it  more 
practicable  to  address  the  term 
"imdesirable  behavior"  in  the 
provisions  relating  to  SWTD  programs 
than  to  include  a  definition  of  the  term 
in  the  definitions  sections.  As 
previously  noted,  §  3.111(e)(7)  and  (e)(8) 
of  this  final  rule  clarify  what  constitutes 
inappropriate  behavior.  We  are  using 
the  terms  unsatisfactory,  undesirable,  or 
unsafe  to  describe  such  behavior. 

Proposed  §  3.111(e)(6)  also  provided 
that  SWTD  programs  must  prohibit 
grasping  or  holding  of  the  cetacean's 
body,  unless  under  the  direct  and 
explicit  instruction  of  an  attendant 
eliciting  a  specific  cetacean  behavior.  A 
small  niunber  of  conunenters  addressed, 
this  proposed  provision  as  it  would 
apply  to  "dorsal  tovnng."  One 
commenter  opposed  any  ban  on  dorsal 
tOMong.  Another  cited  studies  that  the 
commenter  said  indicated  some 
cetaceans  actually  seek  certain  types  of 
SWTD  interactions.  The  commenter  also 
cited  the  study  commissioned  by  NMFS 
that  the  commenter  said  indicated 
dorsal  tovnng  is  not  associated  with  any 
type  of  problematic  cetacean-swinuner 
interaction.  One  commenter  stated  the 
proposed  regulations  seemed  to  imply 
that  the  decision  whether  to  allow 
dorsal  towing  would  be  left  to  each 
facility.  The  commenter  expressed 
concern  that  this  would  give  an 
economic  advantage  to  facilities  that 
allow  such  towing. 

The  language  used  in  proposed 
§  3.111(e)(6)  concerning  the  grasping  or 
holding  of  any  cetacean  body  part 
unless  under  the  direct  and  explicit 
instruction  of  the  attendant  eliciting  a 
specific  cetacean  behavior  was  intended 
to  apply  to  activities  such  as,  but  not 
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limited  to,  dorsal  towing.  As  indicated 
in  one  of  the  comments,  dorsal  towing, 
in  and  of  itself,  is  not  specifically 
associated  with  problematic  interactive 
behaviors.  However,  we  consider  the 
restrictions  of  proposed  §  3.111(e)(6) 
necessary  to  protect  other  sensitive  body 
areas  on  the  cetacean,  such  as  the 
blowhole  and  the  eyes.  The  behaviors 
eUcited  during  an  interactive  session  are 
determined  by  the  head  trainer  and 
management,  and  are  reviewed  by 
APHIS  under  §  3.111(f).  With  regard  to 
any  economic  advantage  that  might  be 
gained  from  allowing  dorsal  towing, 
data  available  to  us  regarding  current 
SWTD  programs  does  not  indicate  a 
disparity  between  programs  that  allow 
dorsal  towing  and  those  that  prohibit  it. 

One  commenter  stated  that  because 
touching  of  cetaceans  in  sensitive  places 
has  been  associated  with  triggering 
antagonistic  cetacean  behavior,  human 
participants  who  restrain,  pull,  or  grab 
at  cetaceans  should  immediately  be 
removed  from  the  swim  session  and  not 
permitted  to  return.  Another  commenter 
stated  that  the  follovtdng  behaviors  by 
himian  participants  should  be 
considered  high-risk:  Hitting,  chasing, 
flinching  or  screaming,  slapping  of 
water,  grabbing,  and  a  rapid  or  abrupt 
approach. 

The  proposed  rule  did  not  include  an 
exhaustive  list  of  specific  "high-risk" 
behaviors  by  hiunan  participants,  and 
we  do  not  consider  it  appropriate  to 
include  such  a  list  in  this  final  rule. 
Each  facility  will  develop  its  own  list  of 
instructions  and  rules,  which  must  be 
submitted  to  APHIS  for  review. 
Grasping  or  holding  the  cetacean's  body 
(this  would  include  grabbing, 
restraining,  or  pulling,  etc.)  is 
prohibited  under  §  3.111(e)(7).  As  such, 
it  must  appear  in  the  written  and  oral 
rules  presented  to  the  public.  In  §  3.111, 
paragraph  (e)(5)  requires  anyone  who 
violates  these  rules  to  be  removed  by  the 
facility  from  the  session. 

Proposed  §  3.111(e)(7)  (redesignated 
as  paragraph  (e)(8)  in  this  final  rule) 
provided  that,  in  cases  where  cetaceans 
used  in  an  interactive  session  exhibit 
imsatisfactory  behaviors,  such  as 
charging,  biting,  mouthing,  or  sexual 
contact  with  humans,  either  those 
cetaceans  must  be  removed  from  the 
interactive  area  or  the  session  must  be 
terminated.  The  regulations  as  proposed 
also  provided  that  vmtten  criteria  must 
be  developed  and  submitted  to  APHIS 
regarding  conditions  and  procedures  for 
the  termination  of  a  session  when 
removal  of  a  cetacean  is  not  possible. 

A  nimaber  of  commenters  addressed 
these  proposed  provisions.  One 
commenter  requested  that  the 
regulations  include  definitions  of 


behavior  that  Is  "inappropriate, 
vmdesirable,  imsatisfactory,  or  harmful" 
for  participating  cetaceans  and 
swimmers.  Where  we  proposed  to 
provide  examples  of  undesirable 
behavior  by  saying  "such  as  charging, 
biting,  mouthing,  or  sexual  contact  with 
humans,"  several  commenters  stated 
that  the  "such  as"  should  be  replaced  by 
"including  but  not  limited  to." 

We  do  not  consider  it  practicable  or 
appropriate  to  provide  an  exhaustive  list 
of  all  exhibited  behaviors  that  might  be 
unsatisfactory,  imdesirable,  or  imsafe 
during  an  interactive  session.  Each 
situation  or  set  of  circumstances  is 
unique,  and  the  array  of  cetacean 
behaviors  is  extensive.  To  clarify  that 
the  list  of  behaviors  included  in 
§  3.111(e)(8)  of  this  final  rule  is  not 
exhaustive,  we  are  adopting  the 
commenter's  recommendation  to 
preface  the  examples  provided  with  the 
words  "including,  but  not  limited  to." 
In  addition,  we  are  amending  §  3.111(e) 
(7)  and  (8)  to  include  the  words 
"unsatisfactory,"  "undesirable,"  or 
"unsafe"  to  describe  such  types  of 
behaviors.  In  the  absence  of  a  specific 
regulatory  definition,  terms  used  are 
considered  to  have  their  common 
meaning  in  ordinary  usage. 

Several  commenters  considered  the 
list  of  examples  of  imdesirable 
behaviors  to  be  imprecise  and  over- 
inclusive.  One  commenter  stated  that 
"charging"  and  "mouthing"  should  be 
considered  imsatisfactory  only  if  done 
in  a  manner  deemed  imsatisfactory  in 
the  judgment  of  the  trainers  present. 
One  commenter  stated  that  the 
regulations  should  distinguish  between 
aggressive  mouthing  and  gentle 
mouthing,  the  latter  of  which  the 
commenter  said  may  be  an  attempt  by 
a  cetacean  to  he  affectionate  toward  a 
human  swimmer.  Another  commenter 
stated  that  rubbing  up  against  humans 
by  the  animals  that  is  not  of  a  sexual 
nature  should  be  allowed  to  continue. 

Although  it  is  possible  that,  in  some 
circumstances,  mouthing  may  not  be  an 
inappropriate  behavior  during  an 
interactive  session,  charging  caimot  be 
considered  innocuous  at  any  time.  For 
the  safety  of  the  humans,  and  to 
decrease  the  risk  of  retaliatory  behavior 
in  the  event  the  human  participant 
provokes  the  cetacean  through 
responses  to  these  behaviors,  these 
types  of  behaviors  will  not  be  tolerated 
during  an  interactive  session.  Therefore, 
we  are  making  no  further  changes  to 
§  3.111(e)(8)  of  this  final  rule,  other  than 
those  changes  discussed  above.  Several 
commenters  recommended  expansion  of 
the  Ust  of  what  we  would  consider 
"undesirable  behavior"  on  the  part  of 
cetaceans  to  include  behaviors  likely  to 


result  in  harm  to  a  swimmer  or 
indicative  of  risk  to  a  cetacean.  The 
commenter  suggested  such  things  as 
biting,  hitting,  ramming,  body-slams, 
forceful  pushing,  chasing,  open-mouth 
threats,  head-jerk  threats,  jaw  clap 
threats,  fleeing,  flinching,  mounting, 
thrusting,  genital  insertion,  erection, 
repetitive  genital  rubbing,  beak-to- 
genital  propulsion,  abrupt  turning  or 
circling,  quick  approaches,  leaping,  and 
breaching.  One  commenter  suggested 
that  we  additionally  include 
"porpoising"  and  "slapping  water." 

As  stated  above,  we  do  not  consider 
it  necessary  to  amend  the  proposed 
language  other  than  as  noted.  The  list  of 
"undesirable  behaviors"  recommended 
by  the  commenters  is  very  specific  and 
includes  behaviors  (such  as  leaping, 
breaching,  and  circling)  that,  when 
exhibited  imder  the  direction  of  the 
trainer/attendant,  may  not  be 
inappropriate. 

One  commenter  stated  that  swimmers 
should  be  notified  of  what  undesirable 
behavior  on  the  part  of  cetaceans  is,  in 
case  the  attendant  fails  to  observe  it. 
Another  conunenter  stated  that 
swimmers  should  be  warned  that 
cetaceans  can  be  aggressive  and 
dangerous,  and  be  instructed  to  call  the 
local  APHIS  office  if  they  are  injured  iif. 
an  interactive  program. 

Although  we  recognize  the 
commenter's  rationale  for  infonning  the 
SWTD  participants  what  constitutes 
undesirable  behavior,  such  a  list  is 
extensive,  and  can  be  greatly  influenced 
by  circimistances.  We  consider  it 
adequate  to  include  in  the  pre- 
encounter  instructions  the  appropriate 
rules  and  instructions,  as  well  as 
restrictions  on  types  of  physical  contact 
with  the  cetaceans  (as  set  forth  in 
§3.111(f)(l)(iii)  of  this  rule). 

We  agree  that  it  would  be  helpful  for 
participants  to  know  how  to  contact  an 
APHIS  office  in  the  case  of  injuries  or 
complaints,  and  are  adding  such 
information  to  §  3.111(e)(5)  of  this  final 
rule.  To  help  ensure  that  the  public 
knows  whom  to  contact  in  case  of 
injury,  §  3.111(e)(5)  of  this  final  rule 
will  require  that  the  oral  and  written 
information  provided  to  human 
participants  include  telephone  and  FAX 
numbers  for  APHIS,  Animal  Care,  for 
reporting  injuries  or  complaints. 

Several  commenters  recommended 
that  the  regulations  require  removal  of 
the  participating  humans,  rather  than 
the  cetaceans,  in  cases  where  cetaceans 
exhibit  unsatisfactory  behaviors.  One 
commenter  stated  that  the  return  of 
swinuners  to  the  water  should  be 
dependent  on  the  decision  of  the 
primary  behaviorist.  Several 
commenters  recommended  the  removal 
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of  both  the  human  participant  and  the 
cetacean  in  such  situations.  Two 
coDomenters  stated  that,  when  removing 
cetaceans  or  swimmers,  it  will  be 
necessary  to  maintain  the  swimmer/ 
cetacean  ratio  at  the  allowable  level. 

Under  §  3.111(e)(8)  of  this  final  rule, 
the  facility  must  develop,  and  submit  to 
APHIS  for  approval,  written  criteria  that 
address  termination  and  resumption  of 
a  session.  As  noted  above,  if  an  incident 
is  the  fault  of  the  human  partidpant  not 
adhering  to  the  rules,  under 
§3.111(e)(5)of  this  final  rule,  that 
participant  must  be  removed.  In  all 
cases,  the  human  participant/cetacean 
ratio  specified  in  §  3.111(e)(4)  of  this 
final  rule  must  be  observed,  which  may 
require  removing  public  members  from 
the  session  if  a  cetacean  is  removed.  We 
consider  the  language  of  this  final  rule 
to  be  sufficient  to  cover  these  issues.  If 
the  cetacean  cannot  be  removed  from 
the  interactive  area,  §  3.111(e)(8)  of  this 
final  rule  requires  that  the  session  be 
terminated. 

One  commenter  stated  that  mildly 
aggressive  behavior  merely 
demonstrates  momentary  annoyance  on 
the  part  of  the  cetacean,  and  that 
extremely  aggressive  behavior  by 
cetaceans  is  very  rare  and  occurs  only 
when  the  himian  is  acting  aggressively. 
The  commenter  recommended  that  if  a 
cetacean  is  repeatedly  severely 
aggressive,  or  is  observed  to  be  severely 
aggressive  without  provocation,  that 
animal  should  be  removed  from  the 
SWTD  program  and  be  returned  only  at 
the  discretion  of  the  primary  attendant. 
One  commenter  recommended  that 
cetaceans  exhibiting  aggressive  behavior 
be  removed  from  the  program  for  at  least 
24  hours,  and  also  recommended  that 
the  conditions  under  which  the  animals 
could  be  returned  be  specified  in  the 
regulations.  Some  conmienters  stated 
generally  that  provision  should  be  madia 
for  reintroducing  the  cetaceans  to  an 
SWTD  program  after  they  are  retrained. 
Several  commenters  stated  that  the 
regulations  should  require  the 
submission  of  plans  for  either-retraining 
and  reintroducing  the  cetaceans  to  an 
SWTD  program,  or  transferring  the 
animals  to  a  standard  public  display 
facility. 

In  §  3.111(e)(7)  as  proposed 
(redesignated  as  paragraph  (e)(8)  in  this 
final  rule),  we  set  forth  the  requirement 
for  a  written  protocol  addressing 
program  animals  that  exhibit  potentially 
unsafe  behaviors,  as  well  as  a  protocol 
for  ending  a  session  when  an  animal 
exhibiting  unsatisfactory  behaviors 
cannot  be  removed  irom  the  interactive 
area.  In  order  to  clarify  our  intent  with 
regard  to  the  issues  raised  by  the 
commenters,  we  are  adding  language  to 


§  3.111(e)(8]  of  this  final  rule  to  require 
that  the  written  protocol  address  how 
animals  exhibiting  potential 
unsatisfactory,  undesirable,  or  unsafe 
behaviors  v^ll  be  handled,  including, 
but  not  limited  to,  such  things  as 
retraining  protocols,  time  off  from 
program,  and  what  the  facility  will  do 
with  animals  that  can  no  longer 
participate  safely  in  the  program. 

Several  commenters  recommended 
that,  in  addition  to  being  removed  from 
an  SWTD  session,  cetaceans  exhibiting 
imdesirable  behavior  should  be 
permanently  banned  from  SWTD 
programs  and  be  set  fiee  after 
successfully  completing  a  readaption 
and  release  program. 

We  believe  that  this  final  rule 
provides  safeguards  on  animals  that 
exhibit  inappropriate  behavior.  We  are 
making  no  changes  based  on  these 
comments.  It  is  not  within  the 
jurisdiction  or  authority  of  APHIS  to 
require  that  animals  not  usable  in  an 
SWTD  session  be  released  into  the  wild. 

One  commenter  recommended  that 
APHIS  consult  with  the  professional 
marine  mammal  trainer  community  to 
determine  the  following:  (1)  Conditions 
under  which  cetaceans  must  be 
permanently  removed  from  SWTD 
programs;  (2)  conditions  under  which 
cetaceans  must  be  removed  temporarily 
bom  SWTD  programs  for  retraining;  (3) 
what  form  retraining  will  take;  and  (4) 
what  housing  conditions  and  social 
environments  are  appropriate  for 
cetaceans  removed  temporarily  or  long- 
term  bom  SWTD  programs. 

Because  the  regulations  in  this  final 
rule  require  the  facility  to  develop  a 
plan  and  submit  it  to  APHIS  for  the 
handling  of  problem  animals  in  the 
SWTD  program,  we  do  not  consider  it 
necessary  to  consult  with  the 
International  Marine  Animal  Trainer's 
Association  or  a  similar  organization  at 
this  time.  If  a  concern  arises  regarding 
a  specific  protocol  submitted,  APHIS 
will  determine  the  acceptability  of  the 
protocol. 

One  commenter  stated  that  criteria  fcH- 
termination  of  a  session  should  be 
developed  by  APHIS,  not  by  the  SWTD 
facility,  and  that  the  decision  whether  to 
implement  the  termination  procedures 
should  be  left  to  the  behaviorist  or 
supervising  attendant.  Conversely,  one 
commenter  stated  that  protocols  for 
removing  cetaceans  or  terminating 
sessions  should  not  have  to  be 
submitted  to  APHIS,  but  rather,  should 
be  developed  by  and  be  maintained  at 
the  facility  for  review  upon  request. 

We  consider  the  language  in 
§  3.111(e)(8)  of  this  final  rule  regarding 
unsatisfactory,  undesirable,  or  unsafe 
cetacean  behavior,  discussed  above,  to 


pFOvide  for  the  necessary  APHIS 

oversight  on  the  issue  of  session 
termination.  Therefore,  we  are  making 
no  changes  based  on  these  comments. 

Proposed  §  3.111(e)(7)  (redesignated 
as  paragraph  (e)(8)  in  this  final  rule) 
provided  that  the  primary  behaviorist 
.shall  determine  when  operations  will  be 
terminated,  and  when  they  may  resume. 
We  proposed,  further,  that  in  the 
absence  of  the  primary  behaviorist. 
these  determinations  shall  be  made  by 
the  supervising  attendant. 

One  commenter  recommended  that 
the  decision  whether  to  terminate  a 
session  be  made  by  the  "experienced 
head  trainer,"  and  that,  in  cases  where 
SWTD  cetaceans  exhibit  unsatisfactory 
behaviors  during  a  session,  direct 
contact  between  participating  cetaceans 
and  humans  be  terminated  until  the 
experienced  head  trainer,  experienced 
qualified  trainer,  or  designated 
attendant  determines  that  the 
unsatisfactory  behavior  has  been 
ameliorated  through  operant 
conditioning. 

As  noted  above,  the  requirements  of 
§  3.111(e)(8)  of  this  rule  include 
submission  to  APHIS  of  a  written 
protocol  for  responding  to  instances  of 
inappropriate  behavior  by  progrsun 
animals.  This  allows  the  faciUty  to 
designate  the  chain  of  responsibility  for 
making  the  decision  to  remove  the 
animal  and/or  terminate  the  session. 
APHIS  will  be  responsible  for  revievdng 
and  approving  all  such  protocols. 
However,  we  consider  it  to  be  in  the 
best  interest  of  the  animals  and  the 
SWTD  program  to  allow  only  the  head 
trainer/behaviorist  to  determine  when  a 
session  may  be  resumed,  and  such  a 
provision  is  included  in  §  3.111(e)(8)  of 
this  final  rule. 

With  regard  to  the  commenter's 
reference  to  amelioration  of 
unsatisfactory  behavior  through 
"operant  conditioning,"  we  have 
discussed  earlier  our  policy  of  not 
requiring  any  specific  training  method, 
as  long  as  the  training  methods  used  are 
not  in  violation  of  the  AWA. 

One  commenter  expressed  concern 
that  the  proposed  rule  did  not  include 
requirements  governing  how  long 
offending  cetaceans  must  be  kept  out  of 
the  program  and  under  what  conditions 
they  may  be  returned. 

Because  each  animal  and  the 
circumstances  for  its  removal  from  the 
program  will  be  unique,  it  would  not  be 
advisable  to  mandate  one  protocol  for 
determining  how  the  behavioral 
infraction  and  retraining  must  be 
handled.  We  consider  the  language  as 
proposed  for  §  3.111(e)(7)  and  as 
modified  for  §  3.111(e)(8)  of  this  final 
rule,  as  discussed  above,  to  be  adequate 
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to  address  the  concerns  and  issues 
raised  in  these  conunents. 

One  commenter  expressed  concern 
that  the  requirements  in  proposed 
§  3.111(e)(7)  did  not  require  separate 
gated  holding  area(s)  for  cetaceans  that 
must  be  removed,  either  temporarily  or 
permanently,  from  swim  activities. 

The  requirements  under  proposed 
§  3.111(e)(7)  (as  amended  above  as 
paragraph  (e)(8))  include  submission  of 
written  protocols  to  APHIS  for  approval, 
and  termination  of  a  session  if  the 
offending  cetacean  cannot  be  removed 
from  the  interactive  area.  These 
provisions  will  require  the  facility  to 
determine  and  to  set  forth  how  it  will 
handle  an  animal  that  must  be  removed 
from  the  program  for  an  extended 
period  of  time,  and  such  protocols  will 
be  subject  to  APHIS  approval.  We  do 
not  consider  it  necessary  or  practical  to 
require  facilities  to  maintain  a  primary 
enclosure  that  may  never  be  needed. 

Reporting  and  Recordkeeping   - 

In  §  3.111(f)  of  the  proposed  rule,  we 
set  forth  requirements  for  reporting  and 
recordkeeping  that  would  have  to  be 
met  by  SWTD  facilities.  Several 
commenters  expressed  general 
opposition  to  any  reporting  and 
recordkeeping  requirements  that  are  not 
applicable  to  all  marine  mammals  under 
the  regulations.  One  commenter 
recommended  that  the  only  additional 
recordkeeping  required  for  SWTD 
programs  should  be  a  log  of  cetacean/ 
human  interaction  times  and  a  listing  of 
cetacean  participants  in  the  programs. 

Due  to  the  nature  of  the  SWTD 
programs,  which  may  place 
participating  animals  at  an  increased 
risk  of  stress  and  injury  compared  to 
other  marine  mammal  exhibits,  we 
consider  the  recordkeeping 
requirements  specific  to  SWTD 
programs  to  be  necessary  in  enforcing 
the  SWTD  regulations  and  in  protecting 
the  well-being  of  the  program  animals. 
In  the  following  paragraphs,  we  discuss 
specific  proposed  recordkeeping 
requirements  as  addressed  by 
commenters. 

We  proposed  in  §  3.111(f)(1)  that 
prospective  SWTD  programs  must 
submit  to  APHIS  specified  descriptive 
information  about  their  program  at  least 
30  days  prior  to  the  proposed  initiation 
of  the  program,  and  that  existing 
facilities  must  submit  such  information 
within  30  days  of  the  effective  date  of 
the  final  rule. 

Commenters  stated  that  the 
regulations  should  require  that 
descriptions  of  SWTD  programs  must  be 
received  by  APHIS  at  least  120  days 
prior  to  the  proposed  initiation  of  a 
program,  rather  than  30  days  as  required 


by  the  proposed  rule,  so  that  APHIS  can 
give  notice  of  the  request  for  approval 
in  the  Federal  Register  and  accept 
comments  on  the  request.  One 
commenter  recommended  that  APHIS 
also  forward  the  notice  of  intent  to  the 
Marine  Mammal  Commission  for 
comment. 

We  are  making  no  changes  based  on 
these  comments.  Under  the  AWA,  a 
person  meeting  the  regulations  and 
standards  of  the  AWA  ■will  be  issued  a 
license.  The  AWA,  and  the  regulations 
promulgated  under  the  AWA,  do  not 
require  publication  of  a  notice  in  the 
Federal  Register  prior  to  the  issuance  of 
a  license.  Such  a  requirement  would  be 
inconsistent  with  all  other  licensing 
procedures  imder  the  AWA,  and  we 
consider  it  uimecessary  in  the  licensing 
of  facilities  that  comply  with  the 
regulations  and  standards. 

One  commenter  requested  that  the 
regulations  state  that  a  new  SWTD 
program  may  not  begin  operations  until 
any  deficiencies  noted  by  APHIS  in  its 
pre-approval  inspection  have  been 
corrected.  Another  commenter  stated 
that  the  regulations  should  set  forth  or 
cite  the  processes  and  procedures  for 
revoking  or  denying  licenses. 

New  facilities  are  subject  to  all 
licensing  requirements  promulgated 
under  the  AWA,  including  being  in 
compliance  with  the  AWA  during  a  pre- 
licensing  inspection  (§§  2.1  through 
2.11).  Currently  licensed  facilities  that 
wish  to  add  an  SWTD  program  would 
be  subject  to  the  requirements  of 
§  3.111,  including  APHIS  evaluation  of 
the  plans  and  facifity  prior  to  the  start 
of  the  program. 

The  process  for  revoking  a  license  is 
found  in  the  AWA  (7  U.S.C.  2149),  and 
we  do  not  consider  it  necessary  to 
include  it  in  the  regulations.  Denial  of 
a  license  is  addressed  in  §  2.11.  All 
facilities  must  comply  with  all  AWA 
regulations  that  apply  to  their  regulated 
activity. 

Several  commenters  specifically 
opposed  a  nuimber  of  the  reporting  and 
recordkeeping  requirements  in  proposed 
§  3.111(f),  and  certain  of  the  proposed 
veterinary  requirements  in  §  3.111(g). 
The  proposed  provisions  in  question, 
the  commenter's  concerns  and 
recommendations,  and  our  responses, 
are  as  follows. 

One  commenter  opposed  the 
provision  in  proposed  §  3.111(f)(l)(i) 
that  the  Administrator  could  require 
that  a  description  of  program  cetaceans 
include  more  than  each  animal's  name 
and/or  number,  sex,  and  age. 

We  consider  this  provision  necessary 
to  allow  APHIS  to  require  further 
identifying  information  or  techniques  if 
more  specific  and  permanent 


identification  is  necessary  to  trace 
animals  in  or  between  SWTD  programs. 
For  example,  instances  may  arise  where 
an  animal  that  shows  a  pattern  of 
inappropriate  behavior  changes 
ownership  and  location.  In  such  a  case, 
APHIS  may  require  that  information  be 
available  in  order  to  trace  the  animal's 
ownership  and  history.  Therefore,  we 
are  retaining  the  provision  in  question 
in  this  final  rule. 

One  commenter  opposed  the 
requirement  in  proposed  §  3.111(f)(l)(ii) 
for  the  reporting  of  the  duration  of 
encounters  per  cetacean  per  day,  stating 
that,  because  the  regulations  require  that 
interaction  time  not  exceed  2  hours  per 
day,  the  average  duration  of  encounters 
is  not  relevant. 

We  consider  the  reporting  of  the 
duration  of  interactive  periods  for  each 
cetacean  necessary  in  enforcing  the  2- 
hour  daily  interaction  limit,  and  are 
making  no  changes  based  on  the 
comment. 

One  commenter  opposed  the 
requirement  for  a  description  of  the 
educational  content  of  interactive 
sessions,  stating  that  such  a  requirement 
was  outside  the  scope  of  APHIS'S 
regulatory  authority.  Conversely,  several 
commenters  stated  that  APHIS  should 
conduct  a  formal,  in-depth  review  of  the 
educational  content  of  proposed 
programs,  with  the  Administrator 
retaining  the  right  to  deny  a  permit  to 
a  facility  whose  educational  content  is 
misleading  or  inadequate. 

We  disagree  that  requiring  a 
description  of  educational  content  is 
beyond  APHIS's  authority.  Prior  to 
APHIS'S  being  mandated  to  regulate 
SWTD  programs,  NMFS  regulated  the 
educational  content  of  SWTD  programs 
under  special  permit  conditions.  APHIS 
was  granted  sole  jiuisdiction  for  SWTD 
programs  in  1994.  The  educational 
material  presented  to  participants  may 
directly  impact  the  well-being  of  the 
cetaceans,  by  presenting  information 
regarding  what  is  "acceptable" 
treatment  of  cetaceans,  both  in  captivity 
and  in  the  wild.  With  regard  to  denying 
a  permit  based  on  review  by  APHIS  of 
an  educational  program,  APHIS  does 
not  grant  permits  under  the  AWA,  and, 
therefore,  cannot  deny  such  a  permit.  As 
discussed  above,  we  designed  this  rule 
to  provide  protection  of  the  animals 
under  the  AWA,  without  placing  an 
imdue  burden  on  licensees.  Therefore,  if 
a  person  applies  for  a  license,  is 
determined  to  be  in  compUance  with  all 
appropriate  regulations  and  standards 
under  the  AWA,  and  pays  the 
appropriate  licensing  fee,  that  person 
will  be  licensed.  Under  §  3.111(f)(2), 
APHIS  will  inform  the  facility  of  any 
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deficiencies  found  in  the  submitted 
recordkeeping  dociunents. 

With  regard  to  the  commenter 
recommendation  that  APHIS  conduct  a 
"formal,  in-depth"  review  of  the 
educational  content  of  proposed 
programs,  it  is  not  clear  to  us  from  the 
comments  exactly  what  form  of  review 
the  commenters  were  recommending. 
As  discussed  above,  APHIS  will 
officially  review  the  content  of  each 
educational  program. 

As  part  of  the  information  required  to 
be  submitted  to  APHIS  under  proposed 
§  3.111,  we  proposed  under 
§3.111(f)(l)(iii)  that  an  SWTD  facility 
must  provide  APHIS  with  the  content 
and  method  of  pre-encounter 
orientation,  rules,  and  instructions, 
including  restrictions  on  types  of 
physical  contact  with  the  cetaceans. 
One  commenter  stated  that  the 
restrictions  on  physical  contact  should 
be  determined  by  APHIS. 

The  regulations  as  proposed  and  as 
set  forth  in  this  final  rule  include 
prohibition  of  certain  forms  of  contact. 
However,  beyond  what  is  specifically 
prohibited  by  the  regulations,  different 
facilities  may  wish  to  establish 
additional  rules  concerning  what 
program  content  may  be  safe  and 
appropriate  for  that  facility.  For 
example,  whether  a  facility  includes 
behavior  such  as  kissing  or  presenting  of 
tail  may  depend  on  the  level  of 
expertise  and  training  of  its  staff.  APHIS 
will  review  each  program  and  may 
request  clarification  or  justification  of  a 
given  proposed  behavior,  and  will 
determine  if  the  proposed  program  is  in 
accordance  with  §  3.111(e)(7)  of  this 
final  rule. 

One  commenter  stated  that  it  would 
be  more  appropriate  to  keep  at  the 
facility  the  information  regarding  pre- 
encounter  instruction  required  imder 
§  3.111(f)(l)(iii),  than  to  submit  it  to 
APHIS  as  required  under  the  proposed 
provisions. 

Submission  to  APHIS  of  the 
information  in  question  is  necessary  to 
allow  the  Animal  Care  Staff  Officer 
responsible  for  APHIS  oversight  of 
SWTD  programs,  in  conjimction  with 
APHIS  regional  and  field  personnel,  to 
evaluate  as  needed  the  records  in 
question.  This  oversight  is  necessary  to 
provide  consistent  and  uniform 
enforcement. 

One  commenter  objected  to  the 
requirement  in  proposed  §  3.111(f)(l)(iv) 
that  a  description  of  the  SWTD  facility 
include  housing  at  the  facility  other 
than  the  primary  enclosure,  stating  that 
such  a  requirement  was  outside  the 
scope  of  the  regulations.  Another 
commenter  said  that  the  regulations 
shoidd  specify  that  operations  may  not 


commence  imtil  a  site  visit  by  APHIS 
inspectors  has  confirmed  that  the 
description  of  the  program  and  facility 
is  accurate  and  that  the  facility  meets  all 
the  requirements  of  the  regulations. 

It  appears  frx>m  the  comments  that  we 
should  clarify  the  intent  of  this 
requirement.  The  information  that  must 
be  submitted  under  §  3.111(f)(l)(iv) 
includes  a  description  of  the  primary 
enclosiire  and  other  housing  facilities 
utilized  by  SWTD  cetaceans.  These 
include,  but  are  not  limited  to,  holding 
or  training  enclosures  and  medical 
facilities.  To  clarify  this  intent,  we  are 
requiring  at  §  3.111(f)(l)(iv)  of  this  rule 
"a  description  of  the  SWTD  facility, 
including  the  primary  enclosure  and 
other  SWTD  animal  housing  or  holding 
enclosures  at  the  facility."  (The  licensee 
must  also  comply  with  any  other 
applicable  regulations  in  subpart  E. 
"Marine  Mammals.")  All  new 
(previously  unlicensed)  facilities  will, 
by  regulation,  be  required  to  vmdergo 
the  regular  prelicensing  protocols  as  set 
forth  in  part  2  of  the  AWA  regulations 
and  standards.  Currently  licensed 
facilities  that  may  wish  to  begin  an 
SWTD  program  will  be  subject  to 
inspection  as  deemed  necessary  by 
APHIS.  This  is  consistent  with  APHIS 
enforcement  of  the  AWA  in  other  areas 
of  animal  care. 

One  commenter  opposed  the 
requirement  in  proposed  §  3.111(f)(l)(vi) 
for  a  reporting  of  the  curriculum  vitae  of 
all  staff  involved  in  the  handling,  care, 
and  maintenance  of  cetaceans  in  the 
program,  stating  that  such  a  requirement 
was  burdensome,  unnecessary,  and  not 
consistent  with  other  APHIS 
requirements.  The  commenter 
recommended  that  the  regulations 
require  instead  only  a  summary  of  the 
background  of  the  licensee,  the 
experienced  head  trainer,  and  the 
experienced  qualified  trainer. 

The  proposed  language  requiring 
submission  of  a  curriculum  vitae  for  all 
staff  involved  in  the  handling,  care,  and 
maintenance  of  the  program  animals 
was  intended  to  provide  documentation 
of  compliance  with  §  3.111(c)  and  to 
verify  Uiat  the  persons  involved  in  the 
care  of  the  cetaceans  have  adequate 
training  and  experience.  We  believe  that 
at  least  part  of  the  perceived  burden  of 
this  requirement  was  due  to  our  use  of 
the  term  curriculum  vitae,  which  to 
some  people  implies  a  rigid,  lengthy 
format.  To  clarify  our  intent,  we  are 
removing  the  reference  to  curriculum 
Wtae  in  §  3.111(f)(l)(vi)  and  are 
replacing  it  with  the  requirement  that  a 
"resume"  be  submitted  for  each  of  the 
employees  in  question.  In  ordinary 
common  usage,  a  resume  allowsifor  a 


more  flexible  format  than  does  a 
curriculum  vitae. 

One  commenter  stated  that,  along 
with  a  curriculum  vitae,  the  regulations 
should  require  a  description  of  how  the 
staff  positions  were  established  and 
filled  through  the  use  of  validated, 
professional  personnel  protocols. 

Beyond  assuring  the  use  of  adequately 
trained  and  experienced  personnel,  we 
consider  it  inappropriate  to  dictate  the 
personnel  or  resource  management 
practices  of  private  enterprises. 

One  conmienter  stated  that,  in 
addition  to  requiring  proof  of  each 
animal's  physical  health,  the  regulations 
at  §3.111(f)(l)(vii)  should  require  that 
every  cetacean  that  is  a  candidate  for  an 
SWTD  program  must  first  pass  a 
thorough  behavioral  evaluation 
conducted  by  the  attending  veterinarian. 

We  are  making  no  changes  based  on 
this  comment.  Although  a  number  of 
experienced  marine  mammal 
veterinarians  may  have  exposure  to  or 
experience  in  the  area  of  marine 
mammal  behavior,  we  do  not  consider 
a  behavioral  evaluation  by  an  attending 
veterinarian  a  necessity.  We  consider  it 
most  appropriate  for  a  trained 
behaviorist  to  evaluate  the  suitabiUty  of 
a  cetacean  for  an  SWTD  program  and  to 
conduct  its  subsequent  training. 

One  commenter  recommended 
deletion  of  the  proposed  requirement  in 
§  3.111(f)(l)(viii)  that  a  vmtten  program 
of  veterinary  care  (APHIS  form  7002), 
including  protocols  and  schedules  of 
professional  visits,  be  submitted  to 
APHIS.  The  commenter  stated  that 
APHIS  should  apply  its  standard 
approach  with  regard  to  veterinary  care. 

The  regulations  regarding  SWTD 
programs  set  forth  at  §  3.111  are 
designed  to  address  issues  and  areas 
where  additional  requirements  or 
clarification  appear  necessary  to  address 
the  special  needs  of  a  given  program  or 
species.  As  stated  previously  in  this 
document,  SWTD  programs  may 
potentijdly  pose  a  higher  risk  of  injury 
and  stress  to  the  animals  than  do 
standard  marine  mammal  facilities.  To 
address  this  possibility,  more  detailed 
veterinary  care  requirements  are  set 
forth  at  §  3.111(g).  However,  after  review 
of  the  conunents  received,  we  have 
reassessed  the  need  for  submission  of  a 
written  program  of  veterinary  care  at  all 
facilities,  and  have  determined  that  a 
written  protocol  is  not  necessary  if  the 
facility  employs  a  full-time  veterinarian 
or  consultant.  We  continue  to  believe 
that  a  written  program  of  veterinary  care 
is  necessary  at  facilities  that  do  not  have 
a  full-time  attending  veterinarian  or 
consultant,  and  are  including  language 
in  this  final  rule  to  clarify  that  intent. 
Therefore.  §  3.111(f)(l)(viii)  of  this  final 
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rule  will  require  the  submission  of,  "for 
facilities  that  employ  a  part-time 
attending  veterinarian  or  consultant 
arrangements,  a  written  program  of 
veterinary  care  (APHIS  form  7002), 
including  protocols  and  schedules  of 
professional  visits." 

We  proposed  in  §  3.111(f)(l)(ix)  to 
require  a  detailed  description  of  the 
monitoring  program  to  be  used  to  detect 
and  identify  changes  in  the  behavior 
and  health  of  SWTD  cetaceans.  One 
commenter  stated  that  such  a 
monitoring  program  should  be 
developed  and  prescribed  by  APHIS. 

Because  each  facility  will  be 
developing  its  own  program,  we  do  not 
consider  it  practical  to  impose  a  strict, 
standardized  monitoring  system  that 
may  be  inappropriate  for  a  facility  and 
its  personnel.  Because  documentation  of 
each  monitoring  program  must  be 
submitted  to  APHIS  for  evaluation,  we 
will  have  adequate  opportunity  to 
clarify  any  issues  concerning  each 
program  and  to  work  with  each  facility 
in  developing  an  appropriate  program. 

One  commenter  stated  that  it  would 
be  more  appropriate  to  keep  the 
information  required  in  §  3.111(f)(l)(ix) 
on  site  for  APHIS  inspection  than  to 
require  that  it  be  submitted  to  APHIS. 

As  discussed  above  regarding  the 
need  to  submit  pre-encounter 
presentation  and  instruction  to  APHIS, 
the  intent  of  §  3.111(f)  is  to  allow  APHIS 
to  evaluate  in  a  consistent  manner 
proposed  programs  for  compliance  with 
the  regulations.  Because  this  evaluation 
will  be  carried  out  at  APHIS  Animal 
Care  headquarters,  the  necessary 
information  must  be  submitted  to 
APHIS. 

We  provided  in  proposed  §  3.111(f)(2) 
that,  in  the  case  of  a  new  or  existing 
SWTD  program  that  APHIS  finds 
deficient  in  any  respect,  the  facility  will 
be  notified  of  the  deficiencies  and  be 
provided  the  opportimity  to  make 
corrections.  One  commenter  opposed 
this  provision,  stating  that  APHIS 
should  deny  or  revoke  operating 
licenses  if  the  regulations  are  not 
complied  with. 

The  procedures  for  denying  a  license 
and  revocation  of  a  license  have  been 
previously  discussed.  However,  in  order 
to  clarify  our  intent  in  the  proposed 
rule.  §  3.111(f)(2)  of  this  final  rule  will 
require  that  all  SWTD  programs  comply 
in  all  respects  with  the  regulations  and 
standards  set  forth  in  parts  2  and  3  of 
the  AWA  regulations.  Correction  dates 
are  only  given  by  APHIS  to  licensees  or 
registrants  to  facilitate  compliance  with 
the  AWA  and  the  regulations  and 
standards.  Licensees  and  registrants  are 
still  hable  for  violations  at  the  time  they 


are  identified  by  APHIS,  even  though 
they  may  subsequently  be  corrected.  • 

(Dne  commenter  recommended  that 
the  requirement  in  proposed 
§  3.111(f)(3)  that  individual  animal 
veterinary  records  be  kept  at  the  SWTD 
site  for  5  years  be  changed  to  follow 
what  the  commenter  called  "general 
APHIS  requirements" —  i.e.,  retention  of 
records  on-site  for  1  year,  retention  of 
necropsy  reports  for  3  years,  and 
availability  of  such  records  for 
inspection  at  the  facility. 

The  potential  long-term  medical  and 
stress  effects  of  SWTD  programs  have 
not  been  doomiented  to  date.  In  order 
to  assess  any  chronic  problems  that  may 
■be  associated  with  these  programs, 
medical  records  of  longer  than  1  year 
are  necessary.  For  example,  any  changes 
in  the  reproductive  cycle  of  program 
animals  would  require  examination  of 
records  of  more  than  1  year.  However, 
after  review  of  comments  received,  we 
consider  retention  of  records  for  3  years, 
instead  of  5  years,  to  be  sufficient  to 
docvunent  long-term  effects  on  program 
animals.  Accordingly,  we  are  amending 
the  requirement  for  veterinary 
recordkeeping  at  §  3.111(f)(3)  to  require 
that  such  records  be  retained  for  3  years 
and  be  made  available  to  an  APHIS 
official  upon  request  during  inspection. 
We  are  also  clarifying  the  recordkeeping 
requirements  at  §  3.111(f)(5)  and  (g)(5) 
to  state  that  the  records  that  must  be 
kept  at  the  facility  regarding 
participation  in  the  SWTD  program  and 
water  quality  must  be  made  available  to 
an  APHIS  official  upon  request  during 
inspection. 

One  commenter  expressed  concern 
that  the  individual  animal  veterinary 
records  required  under  proposed 
§  3.111(0(3)  would  not  be  required  to  be 
submitted  to  APHIS. 

We  are  making  no  changes  based  on 
this  comment  llie  regulations 
promulgated  under  the  AWA  have  never 
required  that  medical  records,  including 
necropsy  records,  be  submitted  to 
APHIS.  Rather,  the  records  are  required 
to  be  maintained  at  the  regulated  facility 
for  APHIS'S  inspection.  We  have  found 
this  requirement  adequate  for  effective 
enforcement  of  the  regulations,  and  do 
not  consider  the  additional  reporting 
burden  of  submitting  such  records  to 
APHIS  to  be  justified.  APHIS  may 
acquire  copies  of  these  records  during 
an  investigation. 

Several  commenters  suggested  that 
complete  reporis  of  necropsies 
conducted  on  SWTD  cetaceans  should 
be  submitted  to  APHIS  as  a  matter  of 
course,  rather  than  only  "during  facility 
inspections,  or  as  required  by  APHIS," 
as  was  proposed.  One  commenter 
recommended  that  the  regulations 


include  the  name  and  telephone  number 
of  an  APHIS  contact.  Several 
commenters  recommended  that  the 
regulations  require  that  a  copy  of  the 
necropsy  results  be  submitted  to  ^4MFS 
as  well  as  to  APHIS. 

As  noted  above,  the  requirement  that 
necropsy  reports  be  retained  at  the 
facility  and  be  made  available  to  APHIS 
for  inspection  is  consistent  with  all 
other  species  requirements  imder  the 
AWA  regulations.  This  requirement  has 
been  sufficient  for  APHIS  enforcement 
of  those  regulations.  Therefore,  we  are 
making  no  changes  to  the  final  rule 
based  on  these  comments. 

In  §  3.111(g)(6)  of  our  proposed  rule, 
we  set  forth  the  requirement  that,  in  the 
event  of  the  death  of  a  cetacean, 
complete  necropsy  results,  including  all 
appropriate  histopathology,  must  be 
recorded  in  the  cetacean's  individual 
file  and  be  made  available  to  APHIS 
officials  during  facility  inspections,  or 
as  requested  by  APHIS.  Several 
commenters  recommended  that  APHIS 
delineate,  comprehensively  and  in 
detail,  what  would  be  required  in  a 
"complete  necropsy."  Additionally,  a 
commenter  recommended  that,  prior  to 
cetaceans  being  necropsied,  still 
photographs  should  be  made  of  the 
cetaceans,  and  also  that  necropsies  of 
cetaceans  should  be  videotaped. 

As  discussed  above,  the  intent  of  this 
rule  is  not  to  define  or  regulate  the 
practice  of  veterinary  medicine.  We 
consider  §  3.111(g)(6)  of  this  final  rule  to 
be  adequate  for  APHIS  enforcement  of 
the  regulations. 

Several  commenters  opposed  the 
requirement  in  proposed  §  3.111(f)(5) 
that  8  copy  of  statistical  reports 
regarding  participation  by  cetaceans  and 
hvunans,  and  a  report  of  any  changes  in 
the  SWTD  program,  be  submitted  to 
APHIS  on  a  semi-annual  basis.  The 
commenter  stated  that  "general  APHIS 
requirements"  should  be  followed.  One 
commenter  recommended  that  the 
submission  of  such  reports  be  required 
more  often  than  every  6  months.  Several 
commenters  recommended  that  the 
statistical  siunmary  include  the  number 
of  minutes  per  day  that  each  cetacean 
participated  in  an  SWTD  session,  rather 
than  both  that  information  and  the 
number  of  hours  each  week  that  a 
program  animal  participated  in  an 
interactive  session. 

We  assume  that,  by  "general  APHIS 
requirements,"  the  commenter  was 
referring  to  requirements  elsewhere  in 
the  regulations  that  the  information  be 
kept  on  hand  and  available  at  the 
facility  for  inspection  by  an  APHIS 
official.  We  agree  that  maintaining  at  the 
facility  records  of  the  number  of 
minutes  of  cetacean  interaction  per  day, 
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rather  than  both  that  information  and 
the  niunber  of  hours  per  week,  is 
acceptable  vnth  regard  to  the  required 
statistical  analysis.  Therefore,  this  final 
rule  does  not  require  semi-annual 
submission  of  records  of  the  number  of 
hours  of  participation  per  week. 
However,  it  does  require  that  the 
number  of  minutes  of  each  animal's 
participation  per  day  be  kept  at  the 
facility.  Further,  we  continue  to 
consider  it  necessary  that  changes  in  an 
SWTD  program  be  dociunented  and 
submitted  to  APHIS  on  a  semi-annual 
basis,  in  order  to  allow  for  APHIS 
evaluation  of  the  program  content.  We 
do  not  consider  semi-annual  reporting 
of  program  changes  to  be  excessive,  and 
we  believe  it  provides  sufficient  and 
necessary  oversight  of  program  changes 
and  compliance. 

One  commenter  opposed  the 
requirement  at  proposed  §  3.111(0(6)  for 
the  reporting  of  all  incidents  resulting  in 
injiuy  to  either  cetaceans  or  humans 
participating  in  an  interactive  session. 
The  commenter  recommended  that  the 
regulations  require  instead  the  reporting 
only  of  injiuious  incidents  that  result 
firom  direct  contact  between 
participating  animals  and  humans  and 
that  require  treatment  by  either  a 
veterinarian  or  a  physician.  The 
commenter  also  recommended  that 
APHIS  provide  a  voice  mail  number  and 
a  FAX  number  to  SWTD  operators  to 
facilitate  compliance  with  the  reporting 
requirements. 

In  order  to  enforce  the  safe  operation 
of  SWTD  programs,  APHIS  needs  to  be 
made  aware  of  all  injuries  resulting  from 
the  interactive  sessions,  both  to  humans 
and  cetaceans.  This  information  will  be 
used,  not  only  in  the  enforcement  of  the 
current  regulations  and  standards,  but 
as  a  tool  to  evaluate  the  need  for 
regulatory  changes  to  prevent  future 
injiuies.  There  are  many  types  or 
degrees  of  injuries  that  would  not 
require  intervention  by  a  veterinarian  or 
physician,  but  that  may  be  preventable 
in  the  futiure.  Therefore,  we  are  retaining 
the  requirement  that  all  incidents 
involving  injury  to  human  or  cetacean 
SWTD  participants  be  reported  to 
APHIS. 

Because  of  the  danger  of  telephone 
and  FAX  niunbers  in  the  regulations 
becoming  outdated,  we  do  not  consider 
it  advisable  to  publish  such  information 
in  the  Code  of  Federal  Regulations. 
However,  we  will  provide  to  each 
SWTD  facility  information  on  available 
means  of  communication. 

One  commenter  recommended  that 
the  regulations  require  that,  in  addition 
to  the  reporting  of  injuries,  incidence  of 
disease  transmission  to  cetaceans  and/or 


hiunans  be  reported  to  APHIS  on  a 
timely  basis. 

Because  there  has  been  no  rep>orted 
disease  transmission  between  cetaceans 
and  humans  in  the  U.S.  public  display 
industry,  there  does  not  appear  to  be  a 
need  to  require  such  reporting. 
Therefore,  we  are  not  making  any 
changes  to  the  final  rule  based  on  this 
comment. 

One  commenter  recommended  that 
the  regulations  specifically  require 
consistency  and  thoroughness  in  both 
immediate  and  quarterly  reports. 

All  records  wrill  be  examined  during 
routine,  unannounced  inspections  by 
APHIS  personnel.  Any  problems  or 
discrepancies  will  be  addressed  at  that 
time.  As  long  as  the  required 
information  is  available  in  an 
imderstandable  form,  APHIS  does  not 
require,  at  this  time,  that  a  specific 
format  be  used. 

Veterinary  Evaluations 

Among  other  things,  proposed 
§  3.111(g)  contained  the  requirements 
that  the  attending  veterinarian  at  an 
SWTD  program  conduct  on-site 
evaluations  of  each  cetacean  at  least 
once  a  month,  observe  an  interactive 
swim  session  at  the  SWTD  site  at  least 
once  each  month,  and  conduct  a 
complete  physical  examination  of  each 
cetacean  at  least  once  every  6  months. 
One  commenter  recommended  that  the 
regulations  require  instead  that  the 
attending  veterinarian  conduct  an  on- 
site  evaluation  of  each  cetacean  every  2 
weeks,  that  a  fully  qualified  veterinarian 
with  proven  marine  mammal 
competence  be  physically  present  pool 
side  during  each  commercial  human/ 
cetacean  interaction,  and  that  the 
attending  veterinarian  physically 
examine  each  cetacean  every  3  months 
instead  of  every  6  months. 

Requiring  a  physical  examination  of 
the  program  animals  by  the  attending 
veterinarian  every  6  months  is 
consistent  with  currently  accepted 
practices  for  marine  mammal  veterinary 
medicine. 

There  is  neither  historical  nor  current 
information  to  support  the 
recommendation  that  the  attending 
veterinarian  must  be  on-site  during 
every  interactive  session.  Because  most 
current  SWTD  facilities  employ  a  part- 
time  veterinarian,  such  a  regulation 
would  place  an  undue  burden  on  the 
facilities  and  the  attending 
veterineirians. 

The  comments  received  included  no 
evidence  of  the  advantages  of  requiring 
biweekly,  rather  than  monthly,  visits  to 
the  program  by  the  attending 
veterinarian.  In  the  absence  of  data 
demonstrating  the  benefits  of  such  a 


requirement,  relative  to  the  burden  and 
costs  it  would  entail,  we  do  not  consider 
it  appropriate  or  necessary  to  impose 
suc^  a  requirement. 

One  commenter  objected  to  the 
proposed  requirement  that  each 
cetacean  be  physically  examined  every 
6  months.  The  commenter  stated  that 
conducting  such  an  examination  could 
potentially  harm  a  cetacean,  by  making 
it  necessary  that  it  be  netted.  "The 
commenter  stated  that  netting  would  be 
necessary  for  programs  in  a  natural 
environment  where  cetaceans  could  not 
be  trained  to  beach  themselves  for 
examination.  Additionally,  the 
commenter  questioned  the  need  for 
physical  examinations  of  cetaceans  that ' 
are  maintained  in  a  stress-free 
environment. 

Because  program  animals  are  required 
to  be  trained  and  under  the  control  of 
the  trainers/attendants  during  sessions, 
we  do  not  agree  that  requiring  semi- 
annual examinations  is  imreasonable. 
All  animals  should  be  trained  in 
husbemdry  behaviors  that  facilitate  the 
required  examinations.  Regular 
preventive  medicine  check-ups 
represent  the  current  state  of  accepted 
and  adequate  veterinary  medical  care 
programs.  The  goal  is  to  prevent 
problems,  rather  than  have  to  deal  v^th 
emergencies  or  very  sick  animals. 
Additionally,  although  we  can  try  to 
reduce  imnecessary  stress,  we  are  not 
aware  of  any  stress-free  environment. 
Further,  stress  is  not  the  only  factor  that 
can  affect  the  health  and  well-being  of 
an  animal. 

Several  commenters  stated  that 
requirements  relating  to  veterinary 
evaluations  of  the  cetaceans 
participating  in  SWTD  programs  should 
be  incorporated  into  and  be  consistent 
with  "general"  APHIS  requirements. 
Additionally,  the  commenter  took  issue 
with  our  statement  in  the  explanatory 
information  of  the  proposed  rule  that 
the  proposed  veterinary  monitoring  is 
necessary  to  help  prevent  the  spread  of 
zoonotic  diseases.  The  commenter 
stated  that  APHIS  inspections  have 
produced  no  evidence  of  such  diseases, 
and  that  the  scientific  literature  does  not 
contain  such  evidence.  Another 
commenter  stated  that  the  reference  in 
our  explanatory  information  to 
veterinary  standards  developed  at  an 
NMFS-sponsored  workshop  refers  to 
temporary  standards  developed  for  a 
specific  study. 

The  nature  of  the  SWTD  program, 
with  much  more  diverse  human 
interaction  than  other  programs  of 
public  display  of  marine  mammals, 
necessitates  a  focused  monitoring  of  the 
health  and  well-being  of  these  animals. 
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As  noted  above,  we  are  aware  of  no 
scientific  documentation  demonstrating 
a  risk  of  zoonotic  disease  transmission 
between  human  and  cetaceans.  It  was 
not  the  intent  of  the  proposed  rule  to 
imply  that  such  data  exists.  Perhaps  our 
intent  would  have  been  better  conveyed 
by  the  statement  that  "this  regular 
monitoring  will  be  a  beneficial  tool  in 
the  prevention  of  the  spread  of 
potentially  zoonotic  diseases  during  the 
program."  Therefore,  we  are  making  no 
changes  to  the  final  rule  based  on  these 
comments. 

Animals  Adversely  Affected 

One  commenter  recommended  that 
the  regulations  ^ould  use  the  wording 
developed  by  NMFS  to  require  the 
following:  (1)  That  animals  that  respond 
adversely  to  encounters  be  removed 
from  the  program  until  such  time  as 
their  health  is  restored  and/or  their 
behavior  poses  no  risk  to  humans 
involved  in  the  program;  (2)  that 
cetaceans  be  removed  from  swims  with 
members  of  the  public  while  on 
medication  for  infectious  illness  or  a 
debilitating  condition;  and  (3)  that  the 
program  be  suspended  immediately  if  a 
cetacean  shows  signs  of  program-related 
health  problems  or  undesirable  behavior 
as  a  result  of  the  SWTD  program. 

The  issues  of  when,  behaviorally,  an 
animal  must  be  removed  from  and  may 
be  returned  to  the  interactive  program 
sessions  have  been  addressed  above  and 
are  set  forth  in  §  3.111(e)(8)  of  this  final 
rule.  We  do  not  consider  it  necessary  to 
require  cessation  of  a  session  if  the 
offending  animal  can  be  removed  from 
the  area.  Although  we  agree  there  is 
potential  value  in  including  specific 
language  concerning  the  health  status  of 
animals  used  during  a  session,  we  are 
aware  of  no  medical  reason  to  require 
the  removal  of  all  animals  that  may  be 
on  medication.  (Medication  for  an 
infectious  or  chronic  illness  may  be 
administered  well  beyond  any 
infectious  or  dangerous  stage.)  To  clarify 
our  intent.  §  3.111(e)(3)  of  this  final  rule 
provides  that  all  cetaceans  used  in 
interactive  sessions  must  be  in  good 
health,  including,  but  not  limited  to,  not 
being  infectious,  and  that  cetaceans 
undergoing  veterinary  treatment  may  be 
used  in  interactive  sessions  only  with 
the  approval  of  the  attending 
veterinarian. 

Several  commenters  stated  that  the 
proposed  regulations  included  no 
course  of  action  for  cetaceans  found  to 
be  sick  or  injured.  One  commenter 
expressed  concern  that  the  proposed 
regulations  did  not  require  isolation 
pools  for  sick  animals. 

Regulations  concerning  the  use  of 
medical  or  isolation  pools  for  sick 


animals  are  found  in  the  general  marine 
mammal  regulations  of  9  CFR  part  3, 
subpart  E.  The  regulations  in  §  3.111 
deal  with  situations  and  concerns 
specific  to  SWTD  programs. 

Nutritional  and  Reproductive  Status  of 
SWTD  Cetaceans 

In  §  3.111(g)(4)  of  our  proposed  rule, 
we  set  forth  the  requirement  that  the 
attending  veterinarian  record  the 
nutritional  and  reproductive  status  of 
each  cetacean.  One  commenter  stated 
that  the  regulations  should  specify  that 
the  attending  veterinarian  must 
determine  and  record  the  nutritional 
and  reproductive  status  of  each  cetacean 
every  3  months. 

Our  intent  was  that  the  information 
required  in  §  3.111(g)(4)  be  recorded 
during  each  monthly  visit  to  the  facility. 
Therefore,  we  are  rewording  proposed 
§  3.111(g)(4)  to  clarify  this  intent.  In  this 
final  rule,  §  3.111(g)(4)  will  read:  "The 
attending  veterinarian,  during  the 
monthly  site  visit,  shall  record  the 
nutritional  and  reproductive  status  of 
each  cetacean  (i.e.,  whether  in  active 
breeding  program,  pregnant,  or 
nursing)." 

Health  and  Safety  Precautions 

One  commenter  recommended  that 
the  rules  of  each  program  require 
human  participants  to  shower  with  soap 
and  water  before  and  after  interactive 
sessions.  Another  commenter  stated  that 
each  hiunan  participant  should  be 
informed  that  facilities  for  showering 
with  soap  and  water  before  and  after 
swim  sessions  are  available,  and  that 
showering  is  recommended. 

Because  we  do  not,  under  the  AWA, 
require  trainers  and  attendants  at 
facilities  other  than  SWTD  facilities  to 
shower,  we  are  leaving  this  decision  to 
the  facility  and  to  State  and  local  health 
ordinances  to  dictate.  Because  it  would 
not  be  in  the  best  interest  of  facilities  to 
risk  the  health  of  their  animals,  we 
believe  that  facilities,  through  the 
issuance  of  their  own  rules  for  the 
program  (which  are  subject  to  APHIS 
evaluation)  will  address  these  issues  in 
the  most  appropriate  manner  for  each 
facility. 

One  commenter  stated  that  the 
regulations  should  require  that  all 
htmian  participants  in  an  SWTD  session 
be  "disease-fi«e" — i.e.,  no  one  should  be 
allowed  to  swim  with  cetaceans  if  he  or 
she  has  any  known  conditions.  The 
same  commenter  stated  that  SWTD 
facilities  should  be  used  only  for 
recreational  swims,  not  for  therapy. 

We  are  making  no  changes  based  on 
this  comment.  All  SWTD  activities  held 
at  USDA  licensed  facilities,  including 
therapy  sessions,  will  be  subject  to  this 


final  rule.  It  is  beyond  the  scope  of  this 
rule  to  restrict  licensed  facilities  from 
participating  in  therapy  sessions.  We 
consider  it  appropriate  to  allow  each 
facility  to  establish  the  health  rules  that 
apply  to  the  human  participants  in  the 
interactive  sessions,  in  accordance  with 
all  State,  local,  and  public  health 
ordinances. 

One  commenter  recommended  that 
each  SWTD  facility  be  required  to 
develop  a  contingency  plan  for  storms, 
to  deal  with  the  potential  escape  of 
cetaceans.  The  commenter  stated  that 
such  a  contingency  plan  should  include 
a  strategy  for  marking  each  cetacean  so 
that  "escaped"  cetaceans  can  be 
distinguished  from  wild  animals,  and 
therefore  be  more  easily  recognized  and 
captured. 

The  need  for  contingency  plans  is 
addressed  in  the  general  msirine 
mammal  regulations  in  §  3.101.  Any 
changes  to  those  provisions  will  be 
addressed  in  future  rulemaking. 

One  commenter  expressed  concern 
that  the  proposed  regulations  included 
no  provision  for  or  discussion  of  human 
safety  with  regard  to  an  SWTD  pool 
being  a  swimming  pool — e.g.,  with 
regard  to  lifeguard  and  cardio- 
pulmonary resuscitation  training. 

Our  authority  under  the  AWA  extends 
to  the  humane  handling,  care,  and 
treatment  of  animals  covered  by  that 
Act.  However,  the  AWA  and  duly 
promulgated  regulations  and  standards 
do  not  preclude  a  facility  from  adhering 
to  all  appropriate  State  and  local  laws 
and  ordinances.  If  a  facility  is  located  in 
a  commimity  that  requires  lifeguards, 
etc.,  at  the  facility,  it  is  the 
responsibility  of  the  facility  to  comply 
with  such  a  requirement. 

One  commenter  stated  that  SWTD 
program  rules  should  specifically 
prohibit  the  feeding  of  cetaceans  by 
customers. 

Under  the  current  regulations,  feeding 
of  marine  mammals  is  acceptable  under 
certain  conditions  (§  3.105(c)).  As 
discussed  above,  it  is  up  to  the  facility, 
subject  to  APHIS  evaluation  of  program 
parameters,  to  determine  which 
behaviors  and  activities  it  will  include 
in  its  interactive  sessions. 

One  commenter  stated  that  more 
research  regarding  human/cetacean 
interactions  should  be  done  before 
additional  SWTD  programs  are  created. 

Four  NMFS-permitted  SWTD 
programs  have  already  been  studied  (see 
footnote  1.  above).  Further  program 
analysis  cannot  be  done  without  more 
programs  to  study.  We  consider  there  to 
be  sufficient  historical  and  study  data  to 
conclude  that  no  justifiable  reason 
exists  to  prohibit  the  operations  of 
SWip  programs.  APHIS  does  not  have 
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the  authority  to  allow  some  facilities  to 
operate  an  SWTD  program,  while 
prohibiting  others  that  meet  the 
requirements  under  the  AWA  fitim 
operating. 

One  commenter  expressed  concern 
that  the  proposed  rule  did  not  restrict 
the  participation  of  small  children  in  an 
SWTD  program.  The  commenter  stated 
that  the  lack  of  such  a  restriction  would 
increase  the  risk  of  injury  to  human 
participants  and,  as  a  result,  could  have 
an  adverse  effect  on  program  cetaceans. 

At  this  time,  we  consider  the  issue  of 
the  age  of  human  participants  to  be  most 
.  appropriately  left  to  the  facility.  While 
it  seems  obvious  that  facilities'  whose 
program  involves  swimming  in  deep 
water  must  require  their  customers  to  be 
able  to  swim,  facilities  that  also  offer 
programs  for  wading  or  participation 
from  a  dock  may  require  the  same 
degree  of  swimming  ability.  At  this 
time,  no  evidence  has  been  presented  to 
us  that  would  support  a  strict  age  limit 
on  human  participation  in  these 
programs.  APHIS  will  reevaluate  this 
position  if  injvuy  data  and/or  animal 
medical  records  indicate  a  change  is 
necessary. 

Miscellaneous 

We  are  also  making  nonsubstantive 
changes  in  this  final  rule  for  conformity 
and  clarity. 

Therefore,  based  on  the  information 
set  forth  in  the  proposed  rule  and  in  this 
final  rule,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget.  The 
analyses  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
are  set  forth  below. 

We  are  issuing  this  rule  in  accordance 
with  our  authority  under  the  Animal 
Welfare  Act  (AWA)  (7  U.S.C.  2131  et 
seq.).  The  AWA  requires  that  the 
Secretary  of  Agriculture  promulgate 
standards  to  govern  the  humane 
handling,  care,  treatment  and 
transportation  of  animals  by  dealers, 
exhibitors,  research  facilities,  and 
carriers  and  intermediate  handlers. 

This  final  rule  establishes  regulations 
and  standards  for  the  humane  handling, 
care,  and  treatment  of  cetaceans  used  in 
SWTD  programs.  These  regulations  and 
standards  address  space  requirements, 
veterinary  care,  personnel  and  handling 


requirements,  and  recordkeeping.  Until 
this  final  rule  becomes  effective,  APHIS 
does  not  have  in  place  specific 
standards  that  address  the  special 
considerations  of  SWTD  programs.  The 
provisions  of  this  final  rule  are 
necessary  to  address  those 
considerations,  so  that  the  animals  used 
in  the  program  are  treated  in  a  hiunane 
manner. 

Under  this  rule,  operators  of  SWTD 
programs  will  be  required  to  meet 
specified  standards  for  those  programs. 
These  standards  will  include 
requirements  for  handling,  facility 
design,  reporting,  and  recordkeeping. 

Currently,  close  to  135  exhibitors  in 
the  United  States  are  licensed  by  APHIS 
to  hold  marine  mammals.  Of  this 
number,  at  least  six  operate  SWTD 
programs.  At  least  four  of  these  six 
exhibitors  already  meet  the  standards 
we  are  establishing  in  this  final  rule. 
The  remaining  exhibitors  may  have  to 
make  certain  design  changes  and 
provide  for  additional  training  to 
comply  with  the  standards.  The  cost  of 
the  additional  training  requirements 
would  be  approximately  $15,000  per 
facility.  The  estimated  costs  of  materials 
to  complete  the  design  changes  would 
be  approximately  $1,000  per  facility. 
Based  on  information  provided  by  the 
industry  concerning  the  average  annual 
gross  revenue  of  SWTD  programs,  the 
additional  costs  involved  in  complying 
with  the  standards  should  not  pose  a 
significant  economic  bmden  on  SWTD 
exhibitors,  all  of  whom  are  considered 
small  entities. 

Through  this  final  rule,  benefits  will 
accrue  to  society  by  the  public's 
knowing  that  animals  in  futiue,  as  well 
as  in  existing  SWTD  programs,  will  be 
cared  and  handled  in  a  hiunane  manner. 
The  value  of  these  social  bienefits  are 
subject  to  personal  preferences  and 
concerns  and  cannot  be  directly 
compared  with  the  costs  to  affected 
entities. 

In  development  of  this  rule,  we 
examined  and  rejected  the  alternative 
options  of  (1)  foregoing  AWA 
regulations  in  favor  of  industry  self- 
regulation,  and  (2)  developing 
regulations  more  stringent  than  those  set 
forth  in  this  rule. 

We  did  not  consider  it  feasible  to 
choose  the  option  of  foregoing 
regulation  of  SWTD  program  facilities. 
The  special  needs  and  requirements  of 
these  programs  are  not  conducive  to 
self-regulation  at  this  time,  because  we 
cannot  be  siu«  that  all  facilities  that  may 
become  licensed  will  volimtarily  accept 
the  same  standards. 

Likevdse,  we  did  not  consider  the 
option  of  adopting  even  more  stringent 
requirements  to  be  warranted.  Standards 


more  restrictive  than  those  set  forth  in 
this  rule  would  require  significant 
increases  in  expenses  and 
recordkeeping,  without  a  commensiu-ate 
increase  in  the  well-being  of  program 
animals. 

A  summary  of  our  analysis  of  selected 
specific  recommendations  addressed  in 
detail  in  the  preamble  that  we  consider 
to  be  lumecessarily  costly  include  the 
following: 

Space  requirements  in  excess  of  those 
required  by  this  rule:  Commenters 
recommended  that  each  SWTD  facility 
have  four  areas,  rather  than  three;  that 
the  sanctuary  and  buffer  areas  be  three 
times  the  size  of  the  interactive  areas; 
and  that  space  requirements  be  based  on 
10-12  times  the  average  adult  body 
length.  We  do  not  consider  there  to  be 
documented  benefits  to  program 
animals  to  justify  these  recommended 
requirements.  Requiring  an  increase  in 
the  size  of  the  enclosiu«  beyond  that 
required  in  this  final  rule,  or  requiring 
an  additional  enclosure  area  would 
potentially  force  five  of  the  six  ciurently 
operating  facilities  to  close  or  to  move 
and/or  build  new  facilities.  Recent  pool 
construction  of  a  new  facility  with  one 
primary  enclosure  similar  in  size  to 
those  recommended  cost  approximately 
$10  million.  If  space  were  available  for 
existing  facilities  to  expand  the  size  of 
their  cetacean  areas,  small  to  medium 
pool  enlargements  could  cost 
approximately  $1  million  per  facility. 

Increased  personnel  requirements: 
Commenters  recommended  that  the 
regulations  set  forth  certified  job 
descriptions;  that  a  fully  qualified 
veterinarian  with  proven  marine 
mammal  competence  be  physically 
present  at  poolside  during  each 
commercial  human/cetacean 
interaction;  and  that  the  attending 
veterinarian  conduct  an  on-site 
evaluation  of  each  cetacean  every  2 
weeks,  rather  than  every  month  as 
required  by  this  rule.  We  consider  the 
regulations  in  this  final  rule  to  be 
adequate  to  protect  the  well-being  of 
program  animals  and  the  additional  cost 
that  would  be  imposed  by  the 
commenter  recommendations  to  be 
unnecessary.  Creating  uniform  position 
descriptions  would  require  meeting  and 
negotiations  among  current  facilities. 
We  estimate  such  interaction  would  cost 
each  facility  approximately  $10,000  in 
travel  costs  and  time  absent  from  duties 
at  the  facility.  To  require  a  full-time 
veterinarian  to  be  present  at  all  sessions 
would  cost  between  $75,000  and 
$100,000  per  year  per  facility.  Requiring 
biweekly  visits  by  the  attending 
veterinarian  would  double  the  costs  for 
such  visits  required  by  this  nile.  with 
the  chance  that  some  facilities  would 
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not  be  able  to  retain  their  attending 
veterinarian  due  to  excessive  time 
requirements. 

Increased  cetacean  rest  periods: 
Several  commenters  recommended  that 
the  rest  periods  for  each  program  animal 
be  increased  beyond  that  required  by 
this  rule.  We  consider  the  rest  periods 
required  by  this  rule  to  be  adequate  for 
the  well-being  of  the  animals,  and 
consider  increased  rest  periods  to  be 
unnecessarily  costly  with  no 
doounented  benefit  to  the  animals.  If 
the  requirements  recommended  by  the 
commenters  were  implemented, 
facilities  would  either  have  to  add 
animals  to  their  programs  or  decrease 
the  niunber  of  sessions  per  fecility. 
Adding  animals  would  require  an 
estimated  25-100  percent  increase  in 
animal  maintenance  costs,  in  addition 
to  the  cost  of  acquiring  the  animals  and 
possible  increased  personnel  costs.  If 
the  niunber  of  allowable  sessions  per 
day  were  decreased  by  one  beyond 
those  allowed  under  (his  rule,  each 
facility  would  suffer  the  loss  of  six  to 
nine  customers  per  session.  At 
approximately  $125  per  session  for  each 
person,  each  facility  woiild  lose  from 
$750-1,125  per  day.  Over  a  period  of 
350  to  365  operating  days  per  year,  the 
annual  loss  per  facility  would  total  from 
$262,500  to  $410,625. 

This  final  rule  v^ll  require  affected 
entities  to  comply  with  reporting  and 
recordkeeping  requirements.  Each 
facility  operating  an  SWTD  program 
must  submit  written  copies  of  the  rules 
and  instructions  used  in  the 
introductory  session,  the  procedures  for 
terminating  a  session,  a  description  of 
the  SWTD  program,  and  reports 
regarding  participation  in  the  program. 
Additionally,  each  facility  wrill  be 
requiied  to  maintain  veterinary,  feeding, 
and  behavioral  records  for  SWTD 
animals,  as  well  as  profile  (animal 
identification)  information,  nutritional 
and  reproductive  status  information, 
and  a  written  assessment  by  the 
attending  veterinarian.  Facilities  will  be 
required  to  report  to  APHIS  injuries 
sustained  by  cetaceans  or  hiunan 
participants. 

The  estimated  extent  of  the  reporting 
and  recordkeeping  requirements  is  as 
follows: 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
.16830  hours  per  response. 

Respondents:  Owners  and  operators 
of  SWTD  facilities. 

Estimated  annual  number  of 
respondents:  6. 

Estimated  annual  number  of 
responses:  30,344. 


Estimated  annual  number  of 
responses  per  respondent:  7,586. 

Estimated  total  annual  burden  on 
respondents:  5,170  hours.  (Due  to 
rounding,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
average  reporting  burden  per  response.) 

The  Department  has  identifiedno 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  As$istance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  procedures  which  must 
be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  final  nile  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  imder  OMB  control  numbers 
0579-0036  and  0579-0115. 

List  of  Subjects 

9  CFR  Parti 

Animal  welfare.  Animal  housing. 
Dealers,  Exhibitors,  Humane  animal 
handling.  Research  faciUties. 

9  CFR  Part  3 

Animal  welfare.  Humane  animal 
handling,  Pets,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  parts  1  and  3  are 
amended  as  follows: 

PART  1— DEFINITION  OF  TERMS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2131-2159;  7  CFR  2.22. 
2.80,  and  371.2(g). 

2.  In  §  1.1,  definitions  of  buffer  area, 
interactive  area,  interactive  session, 
sanctuary  area,  and  swim-vrith-the- 
dolphin  (SWTD)  program  are  added  in 
alphabetical  order,  to  read  as  follows: 


§1.1    Definitions. 

•  »        *        •        • 

Buffer  area  means  that  area  in  a 
primary  enclosure  for  a  swim-with-the- 
dolphin  program  that  is  off-limits  to 
members  of  the  public  and  that  directly 
abuts  the  interactive  area. 

•  •        •        •        • 

Interactive  area  means  that  area  in  a 
primary  enclosure  for  a  swim-with-the- 
dolphin  program  where  an  interactive 
session  takes  place. 

Interactive  session  means  a  swim- 
with-the-dolphin  program  session 
where  members  of  the  public  enter  a 
primary  enclosure  to  interact  with 
cetaceans. 


Sanctuary  area  means  that  area  in  a 
primary  enclosiire  for  a  swim-vnth-the- 
dolphin  program  that  is  off-linoits  to  the 
public  and  that  directly  abuts  the  buffer 
area. 
•        •        •        •        • 

Swim-with-the-dolphin  (SWTD) 
program  means  any  human-cetacean 
interactive  program  in  which  a  member 
of  the  public  enters  the  primary 
enclosure  in  which  an  SWTD 
designated  cetacean  is  housed  to 
interact  with  the  animal.  This 
interaction  includes,  but  such 
inclusions  are  not  limited  to,  wading, 
swimming,  snorkeling,  or  scuba  diving 
in  the  enclosure.  This  interaction 
excludes,  but  such  exclusions  are  not 
limited  to,  feeding  and  petting  pools, 
and  the  participation  of  any  member(s) 
of  the  public  audience  as  a  minor 
segment  of  an  educational  presentation 
or  performance  of  a  show. 


PART3-«TANDARDS 

3.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22, 
2.80,  and  371.2(g). 

4.  In  subpart  E,  §  3.104,  paragraph 
(b)(4)(ii),  footnote  9  is  redesignated  as 
footnote  10  and  footnote  8  in 

§  3.104(b)(4)(i)  is  redesignated  as 
footnote  9. 

5.  A  new  §  3.111  is  added  to  read  as 
follows: 

S  3.1 1 1    SwiiTHwith-the-dolphin  programs. 

Swim-with-the-dolphin  programs 
shall  comply  with  the  requirements  in 
this  section,  as  well  as  with  all  other 
applicable  requirements  of  the 
regulations  pertaining  to  marine 
mammals. 

(a)  Space  requirements.  The  primary 
enclosure  for  SWTD  cetaceans  shall 
contain  an  interactive  area,  a  buffer  area, 
and  a  sanctuary  area.  None  of  these 
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areas  shall  be  made  uninviting  to  the 
animals.  Movement  of  cetaceans  into 
the  buffer  or  sanctuary  area  shall  not  be 
restricted  in  any  way.  Notwithstanding 
the  space  requirements  set  forth  in 
§  3.104,  each  of  the  three  areas  required 


for  SWTD  programs  shall  meet  the 
following  space  requirements: 

(1)  The  horizontal  dimension  for  each 
area  must  be  at  least  three  times  the 
average  adiUt  body  length  of  the  species 
of  cetacean  used  in  the  program: 


(2)  The  minimum  surface  area 
reqiiired  for  each  area  is  calculated  as 
follows: 

(i)  Up  to  two  cetaceans: 


Surface  Area  (SA) 


=  (— 


average  adult  body  length  (L) 


)' 


X3.14 


(ii)  Three  cetaceans: 


SA 


-m' 


x3.14x2 


(ill)  Additional  SA  for  each  animal  in 
excess  of  three: 


SA 


=(^r 


x3J4 


(3)  The  average  depth  for  sea  pens, 
lagoons,  and  similar  natural  enclostues 
at  low  tide  shall  be  at  least  9  feet.  The 
average  depth  for  any  manmade 
enclosure  or  other  structxue  not  subject 
to  tidal  action  shall  be  at  least  9  feet.  A 
portion  of  each  area  may  be  excluded 
when  calculating  the  average  depth,  but 
the  excluded  portion  may  not  be  used 
in  calculating  whether  the  interactive, 
buffer,  and  sanctuary  area  meet  the 
requirements  of  paragraphs  (a)(1),  (a)(2), 
and  (a)(4)  of  this  section. 

(4)  The  minimum  volume  required  for 
each  animal  is  calculated  as  follows: 

Volum6  =  SA  X  9 

(b)  Water  clarity.  Sufficient  water 
clarity  shall  be  maintained  so  that 
attendants  are  able  to  observe  cetaceans 
and  humans  at  all  times  while  within 
the  interactive  area.  If  water  clarity  does 
not  allow  these  observations,  the 
interactive  sessions  shall  be  canceled 
imtil  th^reqiured  clarity  is  provided, 

(c)  Employees  and  attendants.  Each 
SWTD  program  shall  have,  at  the 
minimum,  the  following  personnel, 
vdth  the  following  minimum 
backgroimds  (each  position  shall  be 
held  by  a  separate  individual,  with  a 
sufficient  number  of  attendants  to 
comply  with  §  3.111(e)(4)): 

(1)  Licensee  or  manager — at  least  one 
full-time  staff  member  with  at  least  6 
years  experience  in  a  professional  or 
managerial  position  dealing  with 
captive  cetaceans; 

(2)  Head  trainer/behaviorist — at  least 
one  full-time  staff  member  with  at  least 
6  years  experience  in  training  cetaceans 


for  SWTD  behaviors  in  the  past  10 
years,  or  an  equivalent  amount  of 
experience  involving  in-water  training 
of  cetaceans,  who  serves  as  the  head 
trainer  for  the  SWTD  program; 

(3)  Trails/supervising  attendant — et 
least  one  full-time  staff  member  with  at 
least  3  years  training  and/or  handling 
experience  involving  htunan/cetacean 
interaction  programs; 

(4)  Attendant — an  adequate  number  of 
staff  members  who  are  adequately 
trained  in  the  care,  behavior,  and 
training  of  the  program  animals. 
Attendants  shall  be  designated  by  the 
trainer,  in  consultation  with  the  head 
trainer/behaviorist  and  licensee/ 
-manager,  to  conduct  and  monitor 
interactive  sessions  in  accordance  with 
§  3.111(e);  and 

(5)  Attending  veterinarian — at  least 
one  staff  or  consultant  veterinarian  who 
has  at  least  the  equivalent  of  2  years 
full-time  experience  (4,160  or  more 
hours)  with  cetacean  medicine  within 
the  past  10  years,  and  who  is  licensed 
to  practice  veterinary  medicine. 

(d)  Program  animals.  Only  cetaceans 
that  meet  the  requirements  of 

§  3.111(e)(2)  and  (3)  may  be  used  in 
SWTD  prcKrams. 

(e)  Handling.  (1)  Interaction  time  (i.e.. 
designated  interactive  swim  sessions) 
for  each  cetacean  shall  not  exceed  2 
hours  per  day.  Each  program  cetacean 
shall  have  at  least  one  period  in  each  24 
hours  of  at  least  10  continuous  hours 
without  public  interaction. 

(2)  All  cetaceans  used  in  an 
interactive  session  shall  be  adequately 


trained  and  conditioned  in  hiunan 
interaction  so  that  they  respond  in  the 
session  to  the  attendants  with 
appropriate  behavior  for  safe 
interaction.  The  head  trainer/ 
behaviorist,  trainer/supervising 
attendant,  or  attendant  shall,  at  all 
times,  control  the  nature  and  extent  of 
the  cetacean  interaction  with  the  public 
during  a  session,  using  the  trained 
responses  of  the  program  animal. 

(3)  All  cetaceans  used  in  interactive 
sessions  shall  be  in  good  health, 
including,  but  not  limited  to,  not  being 
infectioiis.  Cetaceans  undergoing 
veterinary  treatment  may  be  used  in 
interactive  sessions  only  with  the 
approval  of  the  attending  veterinarian. 

(4)  The  ratio  of  hiunan  participants  to 
cetaceans  shall  not  exceed  3:1.  The  ratio 
of  human  participants  to  attendants  or 
other  authorized  SWTD  persoimel  (i.e., 
head  trainer/behaviorist  or  trainer/ 
supervising  attendant)  shall  not  exceed 
3:1. 

(5)  Prior  to  participating  in  an  SWTD 
interactive  session,  members  of  the 
public  shall  be  provided  with  oral  and 
written  rules  and  instructions  for  the 
session,  to  include  the  telephone  and 
FAX  numbers  for  APHIS,  Animal  Care, 
for  reporting  injuries  or  complaints. 
Members  of  the  public  shall  agree,  in 
writing,  to  abide  by  the  rules  and 
instructions  before  being  allowed  to 
participate  in  the  session.  Any 
participant  who  fails  to  follow  the  rules 
or  instructions  shall  be  removed  frt>m 
the  session  by  the  facility. 
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(6)  All  interactive  sessions  shall  have 
at  least  two  attendants  or  other 
authorized  SWTD  personnel  (i.e..  head 
trainer/behaviorist  or  trainer/, 
supervising  attendant).  At  least  one 
attendant  shall  be  positioned  out  of  the 
water.  One  or  more  attendants  or  other 
authorized  SWTD  personnel  may  be 
positioned  in  the  water.  If  a  facility  has 
more  than  two  incidents  during 
interactive  sessions  within  a  year's  time 
span  that  have  been  dangerous  or 
harmful  to  either  a  cetacean  or  a  human, 
APHIS,  in  consultation  with  the  head 
trainer/behaviorist,  will  determine  if 
changes  in  attendant  positions  are 
needed. 

(7)  All  SWTD  programs  shall  limit 
interaction  between  cetaceans  and 
humans  so  that  the  interaction  does  not 
harm  the  cetaceans,  does  not  remove  the 
element  of  choice  from  the  cetaceans  by 
actions  such  as,  but  not  limited  to, 
recalling  the  animal  from  the  sanctuary 
area,  and  does  not  elicit  unsatisfactory, 
undesirable,  or  unsafe  behaviors  from 
the  cetaceans.  All  SWTD  programs  shall 
prohibit  grasping  or  holding  of  the 
cetacean's  body,  imless  under  the  direct 
and  explicit  instruction  of  an  attendant 
eliciting  a  specific  cetacean  behavior, 
and  shall  prevent  the  chasing  or  other 
harassment  of  the  cetaceans. 

(8)  In  cases  where  cetaceans  used  in 
an  interactive  session  exhibit 
imsatisfactory,  undesirable,  or  imsafe 
behaviors,  including,  but  not  limited  to, 
charging,  biting,  mouthing,  or  sexual 
contact  with  humans,  such  cetaceans 
shall  either  be  removed  from  the 
interactive  area  or  the  session  shall  be 
terminated.  Written  criteria  shall  be 
developed  by  each  SWTD  program,  and 
shall  be  submitted  to  and  approved  by 
APHIS ' '  regarding  conditions  and 
procedures  for  maintaining  compliance 
with  paragraph  (e)(4)  of  this  section;  for 
the  termination  of  a  session  vvhen 
removal  of  a  cetacean  is  not  possible; 
and  regarding  criteria  and  protocols  for 
handling  program  animal(s)  exhibiting 
unsatisfactory,  undesirable,  or  imsafe 
behaviors,  including  retraining  time  and 
techniques,  and  removal  from  the 
program  and/or  facility,  if  appropriate. 
The  head  trainer/behaviorist  shall 
determine  when  operations  will  be 
terminated,  and  when  they  may  resume. 
In  the  absence  of  the  head  trainer/ 
behaviorist,  the  determination  to 
terminate  a  session  shall  be  made  by  the 
trainer/supervising  attendant.  Only  the 
head  trainer/behaviorist  may  determine 
when  a  session  may  be  resumed. 


' '  Send  to  Administrator,  c/o  Animal  and  Plant 
Health  Inspection  Service,  Animal  Care,  4700  River 
Road  Unit  84.  Riverdale.  Maryland  20737-1234. 


(f)  Recordkeeping.  (1)  Each  facility 
shall  provide  APHIS  '^  with  a 
description  of  its  program  at  least  30 
days  prior  to  initiation  of  the  program, 
or  in  the  case  of  any  program  in  place 
before  September  4, 1998,  not  later  than 
October  5, 1998.  The  description  shall 
include  at  least  the  following: 

(i)  Identification  of  each  cetacean  in 
the  program,  by  means  of  name  and/or 
number,  sex,  age,  and  any  other  means 
the  Administrator  determines  to  be 
necessary  to  adequately  identify  the 
cetacean; 

(ii)  A  description  of  the  educational 
content  and  agenda  of  planned 
interactive  sessions,  and  the  anticipated 
average  and  maximimi  &«quency  and 
duration  of  encounters  per  cetacean  per 
day; 

(iii)  The  content  and  method  of  pre- 
encoimter  orientation,  rules,  and 
instructions,  including  restrictions  on 
types  of  physical  contact  with  the 
cetaceans; 

(iv)  A  description  of  the  SWTD 
facility,  including  the  primary  enclosure 
and  other  SWTD  animal  housing  or 
holding  enclosures  at  the  facility; 

(v)  A  description  of  the  training, 
including  actual  or  expected  number  of 
hours  each  cetacean  has  undergone  or 
will  undergo  prior  to  participation  in 
the  program; 

(vi)  The  resume  of  the  licelS^ee  and/ 
or  manager,  the  head  trainer/ 
behaviorist,  the  trainer/supervising 
attendant,  any  other  attendants,  and  the 
attending  veterinarian; 

(vii)  The  cmrent  behavior  patterns 
and  health  of  each  cetacean,  to  be 
assessed  and  submitted  by  the  attending 
veterinarian; 

(viii)  For  facilities  that  employ  a  part- 
time  attending  veterinarian  or 
consultant  arrangements,  a  written 
program  of  veterinary  care  (APHIS  form 
7002),  including  protocols  and 
schedules  of  professional  visits;  and 

(ix)  A  detailed  description  of  the 
monitoring  program  to  be  used  to  detect 
and  identify  changes  in  the  behavior 
and  health  of  the  cetaceans. 

(2)  All  SWTD  programs  shall  comply 
in  all  respects  with  the  regulations  and 
standards  set  forth  in  parts  2  and  3  of 
this  subchapter. 

(3)  Individual  animal  veterinary 
records,  including  all  examinations, 
laboratory  reports,  treatments,  and 
necropsy  reports  shall  be  kept  at  the 
SWTD  site  for  at  least  3  years  and  shall 
be  made  available  to  an  APHIS  official 
upon  request  during  inspection. 

(4)  The  following  records  shall  be 
kept  at  the  SWTD  site  for  at  least  3  years 


and  shall  be  made  available  to  an  APHIS 
official  upon  request  during  inspection: 

(i)  Individual  cetacean  feeding 
records;  and 

(ii)  Individual  cetacean  behavioral  ^ 
records. 

(5)  The  following  reports  shall  be  kept 
at  the  SWTD  site  for  at  least  3  years  and 
shall  be  made  available  to  an  APHIS 
official  upon  request  during  inspection: 

(i)  Statistical  summaries  of  the 
number  of  minutes  per  day  that  each, 
animal  participated  in  an  interactive 
session; 

(ii)  A  statistical  summary  of  the 
number  of  human  participants  per 
month  in  the  SWTD  program;  and 

(6)  A  description  of  any  changes  made 
in  the  SWTD  program,  which  shall  be 
submitted  to  APHIS  '^  on  a  semi-aimual 
basis. 

(7)  All  incidents  resulting  in  injury  to 
either  cetaceans  or  humans  participating 
in  an  interactive  session,  which  shall  be 
reported  to  APHIS  within  24  hours  of 
the  incident.'*  Within  7  days  of  any 
such  incident,  a  written  report  shall  be 
submitted  to  the  Administrator. '5  The 
report  shall  provide  a  detailed 
description  of  the  incident  and  shall 
establish  a  plan  of  action  for  the 
prevention  of  further  occiurences. 

(g)  Veterinary  care.  (1)  TTie  attending 
veterinarian  shall  conduct  on-site 
evaluations  of  each  cetacean  at  least 
once  a  month.  The  evaluation  shall 
include  a  visual  inspection  of  the 
animal;  examination  of  the  behavioral, 
feeding,  and  medical  records  of  the 
animal;  and  a  discussion  of  each  animal 
with  an  animal  care  staff  member 
familiar  with  the  animal. 

(2)  The  attending  veterinarian  shall 
observe  an  interactive  swim  session  at 
the  SWTD  site  at  least  once  each  month. 

(3)  The  attending  veterinarian  shall 
conduct  a  complete  physical 
examination  of  each  cetacean  at  least 
once  every  6  months.  The  examination 
shall  include  a  profile  of  the  cetacean, 
including  the  cetacean's  identification 
(name  and/or  number,  sex,  and  age), 
weight, '6  length,  axillary  girth,  appetite, 
and  behavior.  The  attending 
veterinarian  shall  also  conduct  a  general 
examination  to  evaluate  body  condition, 
skin,  eyes,  mouth,  blow  hole  and  cardio- 


oSee  footnote  11  in  §3.111(e)(a). 


"See  footnote  11  in  §3.1 11(e)(8). 

'■•Telephone  numbers  for  APHIS,  Animal  Care, 
regional  offices  can  be  found  in  local  telephone 
books. 

"See  footnote  11  in  § 3.111(e)(8). 

■*  Weight  may  be  measured  either  by  scale  or 
calculated  using  the  following  formulae: 

Females:  Natural  log  of  body  mass  =  -  8.44  •«■ 
1.34(natural  log  of  girth)  +  1.28(natural  log  of 
standard  length). 

Males:  Natural  log  of  body.masss  -  io.3  -f 
1.62(n8tural  log  of  girth)  +  1.38(natur8l  log  of 
standard  length). 
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respiratory  system,  genitalia,  and  fieces 
(gastrointestinal  status).  The 
examination  shall  also  Inclpde  a 
complete  blood  count  and  serum 
chemistry  analysis.  Fecal  and  blow  hole 
smears  shall  be  obtained  for  cytology 
and  parasite  evaluation. 

(4)  The  attending  veterinarian,  during 
the  monthly  site  visit,  shall  record  the 
nutritional  and  reproductive  status  of 
each  cetacean  [i.e.,  whether  in  an  active 
breeding  program,  pregnant,  or  nursing). 

(5)  The  attending  veterinarian  shall 
examine  water  quality  records  and 
provide  a  written  assessment,  to  remain 
at  the  SWTD  site  for  at  least  3  years,  of 
the  overaU  water  quality  during  the 
preceding  month.  Such  records  shall  be 
made  available  to  an  APHIS  official 
upon  request  during  inspection. 

(6)  In  the  event  that  a  cetacean  dies, 
complete  necropsy  results,  including  all 
appropriate  histopathology,  shall  be 
recorded  in  the  cetacean's  individual 
file  and  shall  be  made  available  to 
APHIS  officials  during  facility 
inspections,  or  as  requested  by  APHIS. 
The  necropsy  shall  be  performed  within 
48  hours  of  the  cetacean's  death,  by  a 
veterinarian  experienced  in  marine 
mammal  necropsies.  If  the  necropsy  is 
not  to  be  performed  within  3  hours  of 
the  discovery  of  the  cetacean's  death, 
the  cetacean  shall  be  refrigerated  until 
necropsy.  Written  results  of  the 
necropsy  shall  be  available  in  the 
cetacean's  individual  file  within  7  days 
after  death  for  gross  pathology  and 
within  45  days  after  death  for 
histopathology. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0579-0036 
and  057»-O115) 

Done  in  Washington,  DC,  this  31st  day  of 
August  1998. 
Joan  M.  Amoldi, 

Acting  Administrator.  Animal  and  Plant 
Healtit  Inspection  Service. 
[FR  Doc.  9&-23789  Filed  9-3-98;  8:45  am] 
BILUNO  COOE  341ft-34-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ASW-35] 

Revision  of  Class  D  Airspace;  San 
Antonio,  Keily  AFB,  TX 

agency:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Direct  final  rule,  confirmation  of 
effective  date. 

summary:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 


revises  Class  D  airspace  at  San  Antonio, 
Kelly  AFB,  TX. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  36838  is  effective 
0901  UTC,  October  8, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  July  8, 1998  (63  FR  36838). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  8, 1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  vtrill 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  August  27, 
1998. 

JoEllen  Casilio, 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 
[FR  Doc.  98-23783  Filed  9-3-98;  8:45  am] 

BILUNO  COOE  4910-1»-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ASW-33] 

Establishment  of  Class  E  Airspace; 
Johnson  City,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
establishes  Class  E  airspace  at  Johnson 
aty,  TX. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  36845  is  effective 
0901  UTC,  October  8, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch.  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0520.  telephone:  817- 
222-5593. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Roister  on  July  8, 1998  (63  FR  36845). 
The  FAA  uses  the  direct  final 
rulemaldng  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  8, 1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Forth  Worth,  TX.  on  August  27, 
1998. 
JoEllen  Casilio, 

Acting  Manager,  Air  Traffic  Division. 

SouthMfest  Region. 

[FR  Doc.  98-23785  Filed  9-3-98;  8:45  am] 

BILLINQ  COOE  4»10-1»-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airsfwce  Docket  No.  98^SW-34] 

Revision  of  Class  E  Airspace;  Refugio, 
TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule:  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Refugio,  TX. 
EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  36844  is  effective 
0901  UTC,  October  8, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  July  8, 1998  (63  FR  36844). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversiai  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  The  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 


Federal  Rwiater/VoL  63,  No.  172/Friday.  September  4.  1998 /Rules  and  Regulations  47153 


47152  Federal  Register /Vol.  63,  No.  172 /Friday,  September  4,  1998 /Rules  and  Regulations 


written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  eH'ective  on 
October  8, 1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  wiU 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  August  27, 
1998. 

JoEllen  Casilio, 

Acting  Manager,  Air  Traffic  Division. 
Southwest  Region. 

(FR  Doc.  98-23784  Filed  9-3-98;  8:45  am] 

■tLUNQ  C006  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Alrspac«  Docket  No.  98-ASW-36] 

Revision  of  Class  E  Airspace;  Morgan 
Clty.U^ 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Direct  final  rule:  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
efiiective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Morgan  City, 
LA. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  36843  is  efiective 
0901  UTC,  October  8, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  E)ay,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  July  8.  1998  (63  FR  36843). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  8, 1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 


Issued  in  Fort  Worth,  TX,  on  August  27, 
1998. 

JoEIlen  Casilio, 

Acting  Manager,  Air  Traffic  Division. 
Southwest  Region. 

(FR  Doc.  98-23782  Filed  9-3-98;  8:45  am] 

BILLING  CODE  4t10-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  98-ASW-37] 

Revision  of  Class  E  Airspace; 
Cameron,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Cameron.  LA. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  36841  is  effective 
0901  UTC,  October  8, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Roister  on  July  8, 1998  (63  FR  36841). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  8, 1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  August  27, 
1998. 

JoElIen  Casilio, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  98-23781,  Filed  9-3-98;  8:45  am) 

BIUJNO  CODE  4«1»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ASW-38] 

Revision  of  Class  E  Airspace; 
Pascagoula,  MS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Pascagoula, 
MS. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  36840  is  effective 
0901  UTC,  October  8, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region,  ' 

Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Roister  on  July  8, 1998  (63  FR  36840). 
The  FAA  uses  the  direct  final 
rulemiiking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  8, 1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  August  27. 
1998. 

JoEllen  Casilio, 

Acting  Manager,  Air  Traffic  Division. 
Southwest  Region. 

(FR  Doc.  98-23780  Filed  9-3-M;  8:45  am] 
BILLMO  COOE  4*10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98^SW-39] 

Establishment  of  Class  E  Airspace; 
Theodore,  AL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACTION:  Direct  final  rule;  confirmation  of 
efiiBCtive  date. 

SUMMARY:  This  notice  confirms  the 

effective  date  of  a  direct  final  rule  which 

establishes  Class  E  airspace  at  Theodore, 

AL. 

EFFECTIVE  DATE:  The  direct  final  rule 

published  at  63  FR  36839  is  effective 

0901  UTC,  October  8, 1998. 

TOR  FURTHEfl  INFORMATION  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  July  8, 1998  (63  FR  36839). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  fat  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
conunents  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,-the 
regulation  would  become  effective  on 
October  8, 1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  August  27, 
1998. 

JoEllen  Casilio, 

Acting  Manager.  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc  9a-23779  Filed  9-3-98;  8:45  am) 
MLUNO  CODE  4«ie-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnistiratton 
14CFRPart71 

[AlrspKe  Docket  No.  98-^SW-42] 

Revision  of  Class  E  Airspace;  Oatias- 
Fort  Worth,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date.         

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Dallas-Fort 
Worth,  TX. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  38233  is  effective 
0901  UTC,  October  8, 1998. 


FOR  FURTHER  INFORMATION  CONTACT: 

Donald  ].  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  July  22. 1998  (63  FR  38233). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversitd  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
\mless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  conunent,  were  received 
within  the  comment  period,  the 
regxilation  would  become  effective  on 
October  8, 1998.  No  adverse  comments 
were  received,  and  thus  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX,  on  August  27, 
1998. 

JoEUen  Casilio, 

Acting  Manager.  Air  Traffic  IXvision, 
Southwest  RegiorL 

(FR  Doc.  98-237-78  Filed  »-3-98;  8:45  am) 
■ILUNQ  COOE  4»10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-ACE-d5] 

Amendment  to  Class  E  Airspace 
Qoodland,  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  amends  Class  E 
airspace  area  at  Goodland  Reimer  Field- 
Goodland  Municipal  Airport,  Goodland, 
KS.  A  review  of  the  Class  E  airspace  for 
Goodland  Reimer  Field-Goodland 
Mimicipal  Airport  indicates  it  does  not 
comply  with  the  criteria  for  700  feet 
Above  Ground  Level  (AGL)  airspace 
required  for  diverse  departvues  as 
specified  in  FAA  Order  7400.2D.  The 
area  is  enlarged  to  conform  to  the 
criteria  of  FAA  Order  7400.2D. 

In  addition,  the  Class  E  airspace  areas 
are  revised  to  indicate  a  minor  revision 
to  the  Airport  Reference  Point  (ARE) 
coordinates,  and  are  included  in  this 
docimient.  The  Goodland  Reimer  Field- 
Goodland  Municipal  Airport  Localizer 
and  coordinates  are  included  in  the 


Class  E  airspace  designation.  The 
intended  effect  of  this  rule  is  to  provide 
additional  controlled  Class  E  airspace 
for  aircraft  operating  under  Instrument 
Flight  Rules  (IFR),  comply  vrith  the 
criteria  of  FAA  Order  7400. 2D,  revise 
the  ARP  coordinates,  and  add  the 
Goodland  Renner  Field-Goodland 
Municipal  Airport  Localizer  and 
coordinates. 

dates:  Effective  date:  0901  UTC, 
December  3, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  5, 1998. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  98- 
ACE-35,  601  East  12th  Street,  Kansas 

aty,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT. 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  Qty,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR-71  revises  the 
Class  E  airspace  at  Goodland,  KS.  A 
review  of  the  Class  E  airspace  areas  for 
Goodland  Renner  Field-Goodland 
Municipal  Airport  indicates  it  does  not 
meet  the  criteria  for  700  feet  AGL 
airspeed  required  for  diverse  departures 
as  specified  in  FAA  Order  7400.2D.  The 
criteria  in  FAA  Chder  7400. 2D  for  an 
-aircraft  to  reach  1200  feet  AGL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  mile  plus  the  distance  from  the 
Airport  Reference  Point  (ARP)  to  the 
end  of  the  outermost  runway.  Any 
fractional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile. 

In  addition,  the  Class  E  airspace  areas 
are  amended  to  indicate  the  revised 
ARP  coordinates.  The  Goodland  Renner 
Field-Goodland  Mimicipal  Airport 
Localizer  and  coordinates  are  included 
in  the  Class  E  airspace  designation.  The 
amendment  at  Goodland  Renner  Field- 
Goodland  Municipal  Airport.  KS.  will 
provide  additional  controlled  airspace 
for  aircraft  operating  under  IFR,  comply 
with  the  criteria  of  FAA  Order  7400.2D, 
revise  the  ARP  coordinates  and  add  the 
Goodland  Renner  Field-Goodland 
Municipal  Airport  Localizer  and 
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coordinates.  The  areas  will  be  depicted 
on  aippropriate  aeronautical  charts. 

Class  E  airspace  areas  designated  as  a 
surface  area  for  an  airport  are  published 
in  paragraph  6002  and  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  siuface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10. 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designations  listed  in  this  dociunent 
will  be  published  subsequently  in  the 
Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  i$ 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nat\ire  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  diuing  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
'  on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  AU  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 


this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rtiles  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  9&-ACE-35."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
imlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS.  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103, 40113, 
40120:  E.0. 10854.  24  FR  9565.  3  CFR.  195»- 
1963  Comp..  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  effective 
September  16. 1997,  is  amended  as 
follows: 

Paragraph  6002  Qass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

•  •         •         •         • 

ACEE2KS    Goodland,  KS  [RBviaed] 

Goodland  Renno'  Field-Goodland  Municipal 
Airport,  KS 
(LaL  39''22'14"N.,  long.  101*41'56"W.) 
Within  a  4.1-mile  radius  of  Renner  Field- 
Goodland  Municipal  Aiipmt. 

•  *         *         •         • 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  firom  700  feet  or  more 
above  the  surface  of  the  earth. 


ACZKSE5    Goodland.  KS  {Revised] 

Goodland  Renner  Field-Goodland  Municipal 
Airport,  KS 

(Lat.  39''22'14'TM.,  long.  101*41'56'^.) 
Goodland  VORTAC 

(LaL  39*23'16"N.,  long.  101'41'32"W.) 
Goodland  Renner  Field — Goodland 
Mimicip>al  Localizer 

(Ut.  39"22'39"N.,  long.  101»42'32"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  the  Renner  Field-Goodland 
Municipal  Airport  and  within  4.4  miles  each 
side  of  the  163'  radial  of  the  Goodland 
VORTAC  extending  from  the  6.6-miles  radius 
to  10.5  miles  south  of  the  VORTAC  and 
within  3.1  miles  each  side  of  the  Renner 
Field-Goodland  Municipal  localizer  course 
extending  from  the  6.6-mile  radius  to  7  miles 
southeast  of  the  airport 
*        •        •        •        • 

Issued  in  Kansas  City,  MO,  on  August  10, 
1998. 

Christopher  R.  Blnm, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  98-23777  Filed  9-3-98;  8:45  am] 
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Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-ANM-10] 

Correction  to  Class  E  Airspace;  Akron, 
CO 

"AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule^published  on  August  14, 1998, 
that  inadvertently  changed  the 
coordinates  of  the  Akron- Washington 
County  Airport,  Akron,  CO.  This  action 
corrects  the  final  rule  by  reflecting  the 
proper  coordinates. 

EFFECTIVE  DATE:  0901  UTC,  December 
03, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Ripley,  ANM-520.6,  Federal 
Aviation  Administration,  Docket  No. 
98-ANM-lO,  1601  Lind  Avenue  S.W., 
Renton,  Washington,  98055-4056; 
telephone  number:  (425)  227-2527. 

SUPPLEMENTARY  INFORMATION:  On  August 
14, 1998,  the  FAA  published  a  final  rule 
that  amended  the  Akron,  CO,  Class  E2 
and  Class  E5  airspace  designation  (63 
FR  43618).  However,  that  action 
provided  an  inadvertent  error  to  the 
coordinates  of  the  Akron- Washington 
Coimty  Airport,  CO.  This  action  corrects 
the  final  rule  by  reflecting  the  proper 
coordinates. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Class  E 
airspace  description  at  Akron,  CO,  as 
published  in  the  Federal  Register  on 
August  14, 1998  (63  FR  43618),  (Federal 
Register  Document  No.  98-21864)  is 
corrected  as  follows: 

§71.1    [Connected] 

On  page  43618,  in  the  third  column, 
in  the  first  airspace  description,  line  3, 
and  in  the  second  airspace  description, 
line  3,  correct  the  geographical 
coordinates  of  the  Akron- Washington 
Coimty  Airport  by  removing  "(Lat. 
40»10'32"  N,  long.  103''13'20"  W)"  in  its 
place. 

Issued  in  Seattle,  Washington,  on  August 
27, 1998. 

Glenn  A.  Adams  m, 
Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
[FR  Doc.  98-23896  Filed  9-3-98;  8:45  am] 
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15  CFR  Part  14 

[Docket  No.  980422101-8101-01] 

RIN  0605-AA09 

Uniform  Administrative  Requirements 
for  Grants  and  Agreements  Witti 
Institutions  of  Higher  Education, 
Hospitals,  Other  Non-Profit,  and 
Commercial  Organizations 

AGENCY:  Department  of  Commerce 

(DoC). 

ACTION:  Interim  Final  Rule. 

SUMMARY:  This  interim  final  rule 
implements  the  revisions  to  the  Office 
of  Management  and  Budget  (0MB) 
Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-Profit  Organizations"  which  was 
published  in  the  Federal  Register  on 
November  29. 1993.  The  revised 
Circular  was  developed  by  an 
interagency  task  force  for 
governmentwide  use  in  a  model  nde 
format  to  facilitate  regulatory  adoption 
by  executive  departments  and  agencies. 
In  the  published  revised  Circular,  OMB 
specified  as  "required  action"  that 
Federal  agencies  responsible  for 
awarding  and  administering  grants  and 
other  agreements  to  recipients  described 
therein,  shall  adopt  the  language  of  the 
Circidar  unless  other  provisions  are 
required  by  Federal  statute  or 
exceptions  or  deviations  are  approved 
by  OMB.  This  interim  final  rule  adopts 
the  provisions  of  the  Qrcular  and  its 
language  to  the  maximum  extent 
feasible.  However,  minor  changes  were 
made  to  update  the  procedures,  clarify 
the  language,  and  make  the  language 
apply  specifically  to  the  DoC  and  its 
operating  luiits.  No  changes  are 
intended  to  deviate  from  the  substance 
of  Circular  A-110.  The  Circular  covers 
both  grants  and  cooperative  agreements 
made  by  Federal  agencies  and 
subawards,  imless  sections  of  the 
Circular  specifically  exclude 
subrecipients  fi-om  coverage.  Consistent 
with  guidance  provided  in  the  Circular, 
DoC  will  apply  its  provisions  to  grants 
and  agreements  with  institutions  of 
higher  education,  hospitals,  other 
nonprofit,  and  commercial 
organizations.  The  provisions  of  the 
interim  final  rule  will  also  apply  to 
foreign  governments,  organizations 
tmder  the  jurisdiction  of  foreign 
governments,  and  international 
organizations  when  appropriate. 
DATES:  This  regulation  is  effective 
October  1, 1998.  Written  and  signed 


comments  must  be  received  on  or  before 
November  3, 1998. 

ADDRESSES:  Interested  persons  should 
submit  written  and  signed  comments  to 
Docket  No.  980422101-8101-01,  U.S. 
Department  of  Commerce,  Office  of 
Executive  Assistance  Management, 
Room  6020, 14th  and  Constitution 
Avenue,  Washington,  D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Phelan,  HI.  Director.  Office  of 
Executive  Assistance  Management, 
Telephone  Number  202-482-4115. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  incorporates  and 
reflects  the  provisions  of  the  OMB 
issuance  of  the  revised  OMB  Circular 
A-110,  published  at  58  FR  62992.  to  be 
codified  at  15  CFR  part  14  of  the  DoC 
regulatory  requirements  for  financial 
assistance  awards.  OMB  Circular  A-110 
was  originally  issued  by  OMB  in  1976, 
and  except  for  a  minor  revision  in  1987 
it  remained  luchanged  until  this 
revision  was  issued.  The  standards  it 
contained  were  structiu'ed  into  15 
attachments  lettered  A  through  O.  An 
interagency  task  force  also  reviewed  the 
circular  in  1987  and  recommended  that 
it  be  combined  with  OMB  Circular  A- 
102,  "Uniform  Requirements  for  Grants 
and  Agreements  with  State  and  Local 
Governments,"  as  a  consolidated 
"common  rule."  In  November  1988,  a 
proposed  consolidated  "common  rule" 
was  published  in  the  Federal  Register 
(53  FR  44716)  but,  due  to  adverse 
concerns  by  some  universitjL  groups  and 
Federal  agencies,  it  was  not  finalized 
and  issued  by  OMB.  In  November  1990, 
another  interagency  task  force  was 
convened  to  review  Circular  A-110  and 
a  revision  in  a  "common  rule"  format 
was  proposed  and  developed.  This 
revision  was  published  for  comment  in 
the  Federal  Register  (57  FR  39018)  in 
August  1992  and  over  200  comments 
were  received  by  OMB  fi-om  many 
sources.  All  comments  were  considered 
in  developing  the  final  revision  of 
Circular  A-110  which  was  issued  for 
governmentwide  use  in  the  Federal 
Register  on  November  29, 1993. 
Consequently,  this  rule  is  published  as 
an  interim  final  rule  because  of  the 
previous  request  for  comment  process 
used  in  the  development  of  the  Circular, 
the  large  number  of  comments  already 
received  and  considered  by  OMB  and 
the  Federal  agencies,  and  die  limited 
flexibility  to  revise  the  requirements 
prescribed  by  OMB.  This  interim  final 
rule  contains  the  following  updates  to 
procediu^s  and  clarifying  language: 

•  Foreign  governments,  organizations 
under  the  puisdiction  of  foreign 
governments,  and  international 
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organizations  will  be  covered  by  this 
interim  final  rule. 

•  Taxpayer  identification  numbers 
will  be  required  of  applicants  in 
accordance  with  the  provisions  of  the 
Debt  Collection  Improvement  Act  of 
1996. 

•  Federal  payments  to  recipients  shall 
be  made  by  electronic  funds  transfer  in 
accordance  with  the  Debt  Collection 
Improvement  Act  of  1996,  unless 
waived  in  accordance  with  the 
provisions  of  the  Act. 

•  The  recipient  may  not  transfer 
funds  among  direct  cost  categories  or 
programs,  functions  and  activities  for 
construction  or  nonconstruction  awards 
in  which  the  cumulative  amount  of  such 
transfers  exceeds  or  is  expected  to 
exceed  10  percent  of  the  total  budget  as 
last  approved  by  the  Grants  Officer.  This 
restriction  applies  to  all  awards, 
regardless  of  the  amount  of  Federal 
funding,  and  it  does  not  prohibit  the 
recipient  from  requesting  Grants  Officer 
approval  for  revisions  to  the  budget. 

•  Recipients  and  subrecipients  that 
are  institutions  of  higher  education  or 
other  non-profit  organizations 
(including  hospitals]  shall  be  subject  to 
the  requirements  contained  in  the 
Single  Audit  Act  Amendments  of  1996 
and  0MB  Circular  A-133.  Subrecipients 
that  are  state  and  local  governments 
shall  also  be  subject  to  the  requirements 
contained  in  the  Single  Audit  Act 
Amendments  of  1996  and  0MB  Circular 
A-133.  Commercial  organizations, 
foreign  governments,  organizations 
under  the  jurisdiction  of  foreign 
governments,  and  international 
organizations  shall  be  subject  to  the 
audit  requirements  as  stipulated  in  the 
award  document. 

•  If  there  is  a  residual  inventory  of 
supplies  exceeding  $5000  in  total 
aggregate  value  upon  termination  or 
completion  of  a  project  or  program  and 
the  supplies  are  not  needed  for  any 
other  federally-sponsored  project  or 
program,  the  recipient  shall  retain  the 
supplies  for  use  on  non-Federally 
sponsored  activities  or  sell  them,  but 
shall,  in  either  case,  compensate  the 
Federal  Government  for  its  cost  share. 
This  encompasses  a  residual  inventory 
of  both  used  and  unused  supplies 
exceeding  $5000  in  total  aggregate 
value. 

•  The  small  purchase  threshold 
(previously  $25,000)  fixed  at  41  U.S.C. 
403  (11)  reflects  the  simpHfied 
acquisition  threshold  (ciurently 
$100,000)  established  at  41  U.S.C.  4031 
(11)  by  the  Federal  Acquisition 
Streamlining  Act  of  1994. 

For  piuposes  of  this  interim  final  rule. 
"DoC"  is  a  term  referring  to  the 
Department  of  Conunerce  collectively. 


For  purposes  of  decision  making  or 
actions  affecting  outside  entities,  "DoC" 
is  also  an  eclectic  term  which  refers  to 
the  organizational  entity  exercising 
authority  in  the  specific  subject  matter 
under  discussion.  Within  the  language 
of  the  rule,  when  the  Economic 
Development  Administration  (EDA) 
enters  into  awards  under  which  it  is 
contemplated  that  the  recipient  will 
dispose  of  real  property  improved  with 
Federal  funds,  EDA  may  impose 
conditions  for  its  approval  of  such 
disposition. 

Executive  Orders  12866  and  12875 

This  interim  final  rule  has  been 
determined  to  be  "significant"  for 
purposes  of  Executive  Order  12866, 
"Regulatory  Planning  and  Review."  In 
addition,  it  has  been  determined  that, 
consistent  with  the  requirements  of 
Executive  Order  12875,  "Enhancing 
Intergovernmental  Partnership,"  this 
interim  final  rule  will  not  impose  any 
luifunded  mandates  upon  State,  local, 
and  tribal  governments. 

Administrative  Procedure  Act  and 
Regulatory  Flexibility  Act 

Because  notice  and  comment  is  not 
required  under  5  U.S.C.  553,  or  any 
other  law,  for  this  rule  relating  to  public 
property,  loans,  grants  benefits  or 
contracts  (5  U.S.C.  553(a)),  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  for  this  interim 
final  rule.  As  stated  above,  this  rule  is 
based  on  the  revised  OMB  Qrcular  A- 
110  that  was  developed  by  an 
interagency  task  force  and  received 
extensive  public  comment.  The  revised 
Qrcular  specifies  that  Federal  agencies 
responsible  for  awarding  and 
administering  grants  and  other 
agreements  to  recipients  described 
therein,  shall  adopt  the  language  in  the 
Circular  unless  different  provisions  are 
required  by  Federal  statute  or  are 
approved  by  OMB.  This  interim  final 
rule  essentially  adopts  the  provisions  of 
the  Circular  word-for-word  to  the 
maximum  extent  feasible. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  reviewed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  rule  primarily  applies  to 
organizations  other  than  State  and  local 
goverrunents,  but  for  some  programs 
State  or  local  governments  are  required 
to  pass  on  these  requirements  to 
subrecipients  covered  by  this  rule.  The 
rule  was  drafted  to  be  as  consistent  as 
possible  with  requirements  imposed  on 
State  and  local  governments. 
Accordingly,  it  has  been  determined 


that  this  proposal  does  not  have 
sufficient  Federalism  implications  to 
warrant  a  full  Federahsm  Assessment 
under  the  principles  and  criteria 
contained  in  Executive  Order  12612. 

Paperwork  Reduction  Act 

These  regulatory  actions  do  not 
impose  any  new  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act.  Reporting 
and  recordkeeping  requirements  in  15 
CFR  Part  14  are  those  required  by  OMB 
Circular  A-110  and  have  already  been 
cleared  by  OMB. 

Catalog  of  Federal  Domestic  Assistance 

This  rule  affects  all  of  the  grant  and 
cooperative  agreement  programs  with 
institutions  of  higher  education, 
hospitals,  other  non-profit,  and 
commercial  organizations  administered 
by  DoC. 

List  of  Subjects  in  15  CFR  Part  14 

Accounting,  Administrative  practice 
and  procedure.  Colleges  and 
universities.  Grants  administration. 
Grant  programs — economic 
development.  Grant  programs — oceans 
and  atmosphere.  Grant  programs — 
minority  businesses.  Grant  programs — 
travel  and  tourism,  Grant  programs — 
technology.  Grant  programs — 
telecommimications.  Grant  programs — 
international.  Hospitals,  Nonprofit 
organizations,  Reporting  and 
recordkeeping  requirements. 

Issued  this  19th  day  of  August,  1998,  at 
Washington,  D.C. 
John  J.  Phelan, 

Director  for  Execu  live  Assistance 
Management. 

Accordingly,  15  CFR  subtitle  A  is 
amended  by  adding  part  14  to  read  as 
follows: 

PART  14— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION,  HOSPITALS. 
OTHER  NON-PROFIT,  AND 
COMMERCIAL  ORGANIZATIONS 


Subpart  A— General 

Sec. 

14.1 

Purpose. 

14.2 

Definitions. 

14.3 

Effect  on  other  issuances. 

14.4 

Deviations. 

14.5 

Subawards. 

Subpart  B— Pr»-Award  Requirements 

14.10  Purpose. 

14.11  Pre-award  policies. 

14.12  Forms  for  applying  for  Federal 
assistance. 

14.13  Debarment  and  suspension. 

14.14  High  risk  special  award  conditions. 

14.15  Metric  system  of  measurement. 
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14.16  Resource  Conservation  and  Recovery 
Act  (RCRA). 

14.17  Certifications  and  representations. 

14.18  Taxpayer  identification  niunber. 

Subpart  C— PostrAward  RaquJrafnents 

Financial  and  Program  Management 

14. 20  Purpose  of  financial  and  program 
management. 

14.21  Standards  for  financial  management 
systems. 

14.22  Payment 

14.23  Cost  sharing  or  matching. 

14.24  Program  income. 

14.25  Revision  of  budget  and  program 
plans. 

14.26  Non-Federal  audits. 

14.27  Allowable  costs. 

14.28  Period  of  availability  of  funds. 

Property  Standards 

14.30  Puipoee  of  property  standards. 

14.31  Insurance  coverage. 

14.32  Real  property. 

14.33  Federally-owned  and  exempt 
property. 

14.34  Equipment 

14.35  Supplies  and  other  expendable 
property. 

14.36  Intangible  property. 

14.37  Property  trust  relationship. 

Procurement  Standards 

14.40  Purpose  of  procurement  standards. 

14.41  Recipient  responsibilities. 

14.42  Codes  of  conduct 

14.43  Competition. 

14.44  Procurement  procedures. 

14.45  Cost  and  price  analysis. 

14.46  Procurement  records. 

14.47  Contract  administration. . 

14.48  Contract  provisions. 

Repqfts  and  Records 

14.50  Purpose  of  r^wrts  and  records. 

14.51  Monitoring  and  reporting  program 
.  performance. 

14.52  Financial  reporting. 

14.53  Retention  and  access  requirements  for 
records. 

Tennination  and  Enforcement 

14.60  Puipose  of  tennination  and 
enforcement 

14.61  Termination. 

14.62  Enforcement 

.  Subpart  D— After-the-Award 
Requirements 

14.70  Purpose. 

14.71  Closeout  procedures. 

14.72  Sul>sequent  adjustments  and 
continuing  responsibilities. 

14.73  Collection  of  amoimts  due. 

Appendix  A  to  Part  14— Contract  Provisions 
Authority:  5  U.S.C  301. 

Subpart  A— General 

§14.1    Puiposs. 

This  Part  establishes  uniform 
administrative  requirements  for 
Department  of  Commerce  (DoC)  grants 
and  agreements  awarded  to  institutions 
of  hi^er  education,  hospitals,  other 


non-profit,  and  commercial 
organizations.  The  Grants  Officer  shall 
incorporate  this  Part  by  reference  into 
financial  assistance  awards  made  to 
organizations  to  which  it  will  be 
applied.  The  DoC  shall  not  impose 
additional  or  inconsistent  requirements, 
except  as  provided  in  §§  14.4,  and  14.14 
or  unless  specifically  required  by 
Federal  statute  or  executive  order.  This 
part  applies  to  grants  and  agreements 
awarded  to  foreign  governments, 
organizations  imder  the  jiuisdiction  of 
foreign  governments,  and  international 
organizations  luiless  otherwise 
determined  by  the  Grants  Officer  after 
coordination  with  the  appropriate 
program  officials.  Uniform  requirements 
for  State,  local,  and  tribal  governments 
are  in  15  CFR  Part  24,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments.  Non-profit 
organizations  that  implement  Federal 
programs  for  the  States  are  also  subject 
to  State  requirements. 

§14.2    Dennltlon*. 

(a)  Accrued  expenditures  means  the 
charges  incurred  by  the  recipient  during 
a  given  period  requiring  the  provision  of 
funds  for 

(1)  Goods  and  other  tangible  property 
received; 

(2)  Services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees;  and 

(3)  Other  amoiuits  becoming  owed 
imder  programs  for  which  no  current 
services  or  performance  is  required. 

(b)  Accrued  income  means  the  siun  of: 

(1)  Earnings  during  a  given  period 
from  services  performed  by  the 
recipient,  and  goods  and  other  tangible 
property  delivered  to  purchasers;  and 

(2)  Amounts  becoming  owed  to  the 
recipient  for  which  no  ciuxent  services 
or  performance  is  required  by  the 
recipient. 

(c)  Acquisition  cost  of  equipment 
means  the  net  invoice  price  of  the 
equipment,  including  the  cost  of 
modifications,  attachments,  accessories, 
or  auxiliary  apparatus  necessary  to 
make  the  property  usable  for  the 

■  purpose  for  which  it  was  acquired. 
Other  charges,  such  as  the  cost  of 
installation,  transportation,  taxes,  duty 
or  protective  in-transit  insiuance,  shall 
be  included  or  excluded  from  the  imit 
acquisition  cost  in  accordance  with  the 
recipient's  regular  accounting  practices. 

(<^  Advance  means  a  payment  made 
by  electronic  funds  transfer,  Treasury 
check,  or  other  appropriate  payment 
mechanism  to  a  recipient  upon  its 
request  either  before  outlays  are  made 
by  the  recipient  or  through  the  use  of 
predetermined  pa3mient  schedules. 


(e)  Assistant  Secretary  means  the  DqC 
Chief  Financial  Officer  and  Assistant 
Secretary  for  Administration  who  has 
been  delegated  by  the  Secretary  of 
Conunerce  the  responsibiUty  for 
developing  and  implementing  policies, 
standards,  and  procedures  for  the 
administration  of  financial  assistance 
proerams  of  the  DoC. 

(t)  Award  means  financial  assistance 
that  provides  support  or  stimulation  to 
accompUsh  a  public  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property  in  lieu 
of  money,  by  the  Federal  Government  to 
an  eligible  recipient.  The  term  does  not 
include:  technical  assistance,  which 
provides  services  instead  of  money; 
other  assistance  in  the  form  of  loans, 
loan  guarantees,  interest  subsidies,  or 
insurance;  direct  payments  of  any  kind 
to  individuals;  and.  contracts  wbdch  are 
required  to  be  entered  into  and 
administered  under  procurement  laws 
and  regulations. 

(g)  Cash  contributions  means  the 
recipient's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties. 

(10  Closeout  means  the  process  by 
which  the  Grants  Officer  determines 
that  all  applicable  administrative 
actions  and  all  required  work  of  the 
award  have  been  completed  by  the 
recipient  and  the  DoC. 

(i)  Contract  means  a  procurement 
contract  under  an  award  or  subaward. 
and  a  prociirement  subcontract  under  a 
recipient's  or  subredpient's  contract. 
(if  Cost  sharing  or  matching  means 
that  portion  of  project  or  program  costs 
not  borne  by  the  Federal  Government 

(k)  Date  of  completion  means  the  date 
on  which  all  work  imder  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 

sponsorship  ends.  

0)  Disallowed  costs  means  those 
charges  to  an  award  that  the  Grants 
Officer  determines  to  be  unalloMrable,  in 
accordance  with  the  appUcable  Federal 
cost  principles  or  other  terms  and 
conditions  contained  in  the  award, 
(m)  DoC  operating  unit  means  an 
(Hganizationial  unit  of  the  Department 
that  has  the  authority  to  fund  financial 
assistance  awards. 

(n)  Equipment  means  tangible 
nonexpendable  personal  property 
including  exempt  property  charged 
direcUy  to  the  award  having  a  useful  life 
of  more  than  one  year  and  an 
acquisition  cost  of  $5000  or  more  per 
unit.  However,  consistent  with  recipient 
policy,  lower  limits  may  be  establi^ed. 

(o)  Excess  property  means  property 
under  the  control  of  the  DoC  that,  as 
determined  by  the  Grants  Officer  after 
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coordination  with  the  authorized 
property  official,  is  no  longer  required 
for  DoC  needs  or  the  discharge  of  its 
responsibilities. 

(p)  Exempt  property  means  tangible 
personal  property  acquired  in  whole  or 
in  part  with  Federal  funds,  where  the 
DoC  has  statutory  authority  to  vest  title 
in  the  recipient  without  further 
obligation  to  the  Federal  Government. 
An  example  of  exempt  property 
authority  is  contained  in  the  Federal 
Grant  and  Cooperative  Agreement  Act 
(31  U.S.C.  6306),  for  property  acquired 
under  an  award  to  conduct  basic  or 
applied  research  by  a  non-profit 
institution  of  higher  education  or  non- 
profit  organization  whose  principal 
purpose  is  conducting  scientific 
research. 

(q)  Federal  awarding  agency  means 
the  Federal  agency  that  provides  an 
award  to  the  recipient. 

(r)  Federal  funds  authorized  means  . 
the  total  amount  of  Federal  funds 
obligated  by  the  Federal  Government  for 
use  by  the  recipient.  This  amount  may 
include  any  authorized  carryover  of 
unobligated  funds  from  prior  funding 
periods  when  permitted  by  agency 
regulations  or  agency  implementing 
instructions. 

(s)  Federal  share  of  real  property, 
equipment,  or  supplies  means  that 
percentage  of  the  property's  acquisition 
costs  and  any  improvement 
expenditures  paid  with  Federal  funds, 
(t)  Funding  period  means  the  period 
of  time  when  Federal  funding  is 
available  for  obligation  by  the  recipient. 

(u)  Grants  Officer  means  the  DoC 
official  vidth  the  delegated  authority  to 
award,  amend,  administer,  closeout, 
suspend,  and/or  terminate  grants  and 
cooperative  agreements  and  make 
related  determinations  and  findings. 

(v)  Intangible  property  and  debt 
instruments  means,  but  is  not  limited  to, 
trademarks,  copyrights,  patents  and 
patent  applications  and  such  property 
as  loans,  notes  and  other  debt 
instruments,  lease  agreements,  stock 
and  other  instruments  of  property 
ownership,  whether  considered  tangible 
or  intangible. 

(w)  Obligations  means  the  amoimts  of 
orders  placed,  contracts  and  grants 
awarded,  services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  future  period. 

(x)  Outlays  or  expenditures  means 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amoimt  of 
indirect  expense  charged,  the  value  of 


third  party  in-kind  contributions 
applied  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  For  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of 
cash  disbursements  for  direct  charges 
for  goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  under  programs  for  which  no 
ciurent  services  or  performance  are 
required. 

(y)  Personal  property  means  property 
of  any  kind  except  real  property.  It  may 
be  tangible,  having  physical  existence, 
or  intangible,  having  no  physical 
existence,  such  as  copyrights,  patents, 
or  securities. 

(z)  Prior  approval  means  vmtten 
approval  by  an  authorized  official 
evidencing  prior  consent. 

(aa)  Program  income  means  gross 
income  earned  by  the  recipient  that  is 
directly  generated  by  a  supported 
activity  or  earned  as  a  result  of  the 
award  (see  exclusions  in  §  14.24  (e)  and 
(h)).  Program  income  includes,  but  is 
not  limited  to,  income  from  fees  for 
services  performed,  the  use  or  rental  of 
real  or  personal  property  acquired  under 
federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  imder 
an  award,  license  fees  and  royalties  on 
patents  and  copyrights,  and  interest  on 
loans  made  with  award  funds.  Interest 
earned  on  advances  of  Federal  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  DoC  regulations 
or  the  terms  and  conditions  of  the 
award,  program  income  does  not 
include  the  receipt  of  principal  on 
loans,  rebates,  credits,  discounts,  etc.,  or 
interest  earned  on  any  of  them. 

(bb)  Project  costs  means  all  allowable 
costs,  as  set  forth  in  the  applicable 
Federal  cost  principles,  incurred  by  a 
recipient  and  the  value  of  the 
contributions  made  by  third  parties  in 
accomplishing  the  objectives  of  the 
award  during  the  project  period. 

(cc)  Project  period  means  the  period 
established  in  the  award  docvunent 
during  which  Federal  sponsorship 
begins  and  ends. 

(dd)  Property  means,  unless  otherwise 
stated,  real  property,  equipment, 
intangible  property  and  debt 
instnmients. 

(ee)  Real  property  means  land, 
including  land  improvements, 
structures  and  appiutenances  thereto, 
but  excludes  movable  machinery  and 
equipment. 


(ff)  Recipient  means  an  organization 
receiving  financial  assistance  directly 
from  the  DoC  to  carry  out  a  project  or 
program.  The  term  includes  public  and 
private  institutions  of  higher  education, 
public  and  private  hospitals,  and  other 
quasi-public  and  private  non-profit 
organizations  such  as,  but  not  limited 
to.  commimity  action  agencies,  research 
institutes,  educational  associations,  and 
health  centers.  The  term  may  include 
commercial  organizations,  foreign  or 
international  organizations  (such  as 
agencies  of  the  United  Nations)  which 
are  recipients,  subrecipients,  or 
contractors  or  subcontractors  of 
recipients  or  subrecipients  at  the 
discretion  of  the  DoC.  The  term  does  not 
include  government-owned  contractor- 
operated  facilities  or  research  centers 
providing  continued  support  for 
mission-oriented,  large-scale  programs 
that  are  government-owned  or 
controlled,  or  are  designated  as       .    .  - 
federally-funded  research  and 
development  centers. 

(gg)  Research  and  development  means 
all  research  activities,  both  basic  and 
applied,  and  all  development  activities 
that  are  supported  at  universities, 
colleges,  other  non-profit,  and 
commercial  institutions.  "Research"  is 
defined  as  a  systematic  study  directed 
toward  fuller  scientific  knowledge  or 
imderstanding  of  the  subject  studied. 
"Development"  is  the  systematic  use  of 
knowledge  and  imderstanding  gained 
from  research  directed  toward  die 
production  of  useful  materials,  de^es, 
systems,  or  methods,  including  design 
and  development  of  prototypes  and 
processes.  The  term  research  also 
includes  activities  involving  the  training 
of  individuals  in  research  techniques 
where  such  activities  utilize  the  same 
facilities  as  other  research  and 
development  activities  and  where  such 
activities  are  not  included  in  the 
instruction  function. 

(hh)  Small  awards  means  a  grant  or 
cooperative  agreement  not  exceeding 
the  small  purchase  threshold  fixed  at  41 
U.S.C.  403(11)  (currently  $100,000). 

(ii)  Subaward  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money, 
made  imder  an  award  by  a  recipient  to 
an  eligible  subrecipient  or  by  a 
subrecipient  to  a  lower  tier  subrecipient. 
The  term  includes  financial  assistance 
when  provided  by  any  legal  agreement, 
even  if  the  agreement  is  called  a 
contract,  but  does  not  include 
prociuement  of  goods  and  services  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
"award"  in  paragraph  (f)  of  this  section. 

(jj)  Subrecipient  means  the  legal  entity 
to  which  a  subaward  is  made  and  which 
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is  accountable  to  the  recipient  for  the 
use  of  the  funds  provided.  The  term 
may  include  foreign  or  international 
organizations  (such  as  agencies  of  the 
United  Nations)  at  the  discretion  of  the 
DoC. 

(kk)  Supplies  means  all  personal 
property  excluding  equipment, 
intangible  property,  and  debt 
instruments  as  defined  in  this  section, 
and  inventions  of  a  contractor 
conceived  or  first  actually  reduced  to 
practice  in  the  performance  of  work 
under  a  funding  agreement  ("subject 
inventions"),  as  defined  in  37  CFR  Part 
401.  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts,  and  Cooperative 
Agreements." 

(11)  Suspension  means  an  action  taken 
by  the  Grants  Officer  after  coordination 
vdth  the  DoC  operating  luiit  that 
temporarily  withdraws  Federal 
sponsorship  under  an  award,  pending 
corrective  action  by  the  recipient  or 
pending  a  decision  to  terminate  the 
award  by  the  Grants  Officer.  Suspension 
of  an  award  is  a  separate  action  from 
suspension  imder  DoC  regulations  at  15 
CFR  Part  26  implementing  E.O.S  12549 
and  12689,  "Debarment  and 
Suspension  " 

(mm)  Termination  means  the 
cancellation  by  the  Grants  Officer  of 
Federal  sponsorship,  in  whole  or  in 
part,  under  an  agreement  at  any  time 
prior  to  the.date  of  completion. 

(im)  Third  party  in-kind  contributions 
means  the  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  direcdy  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

(oo)  Unliquidated  obligations,  for 
financial  reports  prepared  on  a  cash 
basis,  means  the  amount  of  obligations 
incurred  by  the  recipient  that  have  not 
been  paid.  For  reports  prepared  on  an 
accrued  expenditure  basis,  they 
represent  the  amount  of  obligations 
incurred  by  the  recipient  for  which  an 
outlay  has  not  been  recorded. 

(pp)  Unobligated  balance  means  the 
portion  of  the  funds  authorized  by  the 
DoC  that  has  not  been  obligated  by  the 
recipient  and  is  determined  by 
deducting  the  cumulative  obligations 
fitjm  the  cumulative  funds  authorized. 

(qq)  Unrecovered  indirect  cost  means 
the  difference  between  the  amount 
awarded  and  the  amount  which  could 
have  been  awarded  under  the  recipient's 
approved  negotiated  indirect  cost  rate. 


(rr)  Working  capital  advance  means  a 
procedure  whereby  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
period. 

§  14.3    Effect  on  other  issuances. 

For  awards  subject  to  this  part,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  part  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  §  14.4. 

§14.4    Deviations. 

The  Office  of  Management  and  Budget 
(OMB)  may  grant  exceptions  for  classes 
of  grants  or  recipients  subject  to  the 
requirements  of  this  part  when 
exceptions  are  not  prohibited  by  statute. 
However,  in  the  interest  of  maximum 
uniformity,  exceptions  from  the 
requirements  of  this  part  shall  be 
permitted  only  in  unusual 
circumstances.  The  Assistant  Secretary 
may  apply  more  restrictive  requirements 
to  a  class  of  recipients  when  approved 
by  OMB.  The  Assistant  Secretary  may 
apply  less  restrictive  requirements  when 
awarding  small  awards,  except  for  those 
requirements  which  are  statutory. 
Exceptions  on  a  case-by-case  basis  may 
also  be  made  by  the  Assistant  Secretary. 
An  exception  made  on  a  case-by-case 
basis  will  apply  to  a  single  award. 

§14.5    Sutiawards. 

Unless  sections  of  this  part 
specifically  exclude  subrecipients  from 
coverage,  the  provisions  of  this  pairt 
shall  be  applied  to  subrecipients 
performing  work  under  awards  if  such 
subrecipients  are  institutions  of  higher 
education,  hospitals,  other  non-profit,  or 
commercial  organizations.  This  part  also 
applies  to  subrecipients  performing 
work  under  awards  if  the  subrecipients 
are  foreign  governments,  organizations 
under  the  jurisdiction  of  foreign 
governments,  and  international 
organizations  unless  otherwise 
determined  by  the  Grants  Officer.  State 
and  local  government  subrecipients  are 
subject  to  the  provisions  of  regidations 
implementing  the  grants  management 
common  rule,  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,"  (15  CFR  Part  24). 

§14.6    Availability  of  OMB  circulars. 

OMB  circulars  cited  in  this  part  are 
available  bom  the  Office  of  Management 
and  Budget  (OMB)  by  writing  to  the 
Executive  Office  of  the  President, 


Publications  Service.  725  17th  Street, 
NW.  Suite  200,  Washington  DC  20503. 

Subpart  B— Pre-Award  Requirements 

§  14.10    Purpose. 

Sections  14.11  through  14.18 
prescribe  forms  and  instructions  and 
other  pre-award  matters  to  be  used  in 
applying  for  Federal  awards. 

§  14.1 1    Pre-award  policies. 

(a)  Use  of  grants  and  cooperative 
agreements,  and  contracts.  In  each 
instance,  the  Grants  Officer  after 
coordination  with  the  DoC  operating 
unit  shall  decide  on  the  appropriate 
award  instrument  (i.e.,  grant, 
cooperative  agreement,  or  contract).  The 
Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C.  6301-08) 
governs  the  use  of  grants,  cooperative 
agreements  and  contracts.  A  grant  or. 
cooperative  agreement  shall  be  used 
only  when  the  principal  purpose  of  a 
transaction  is  to  accomplish  a  public 
purpose  of  support  or  stimulation 
authorized  by  Federal  statute.- The 
statutory  criterion  for  choosing  between 
grants  and  cooperative  agreements  is 
Uiat  for  the  latter,  "substantial 
involvement  is  expected  between  the 
executive  agency  and  the  State,  local 
government,  or  other  recipient  when 
carrying  out  the  activity  contemplated 
in  the  agreement."  Contracts  shall  be 
used  when  the  principal  purpose  is 
acquisition  of  property  or  services  for 
the  direct  benefit  or  use  of  the  Federal 
Government. 

(b)  Public  notice  and  priority  setting. 
The  DoC  operating  units  shall  notify  the 
pubUc  of  their  intended  funding 
priorities  for  discretionary  grant 
programs,  unless  funding  priorities  are 
established  by  Federal  statute.  At  a 
minimum,  public  notices  shall  be 
pubUsbed  in  the  Federal  Register. 

§14.12    Forms  for  applying  for  Federal 
assistancs. 

(a)  The  DoC  operating  units  shall 
comply  with  the  applicable  report 
clearance  requirements  of  5  CFR  part 
1320,  "Controlling  Paperwork  Burdens 
on  the  Public,"  with  regard  to  all  forms 
used  by  the  DoC  operating  units  in  place 
of  or  as  a  supplement  to  the  Standard 
Form  424  (SF-424)  series. 

(b)  Applicants  shall  use  the  SF-424    . 
series  or  those  forms  and  instructions 
prescribed  by  the  DoC. 

(c)  For  Federal  programs  covered  by 
E.0. 12372,  "Intei^govemmental  Review 
of  Federal  Programs,"  the  applicant 
shall  complete  the  appropriate  sections 
of  the  SF-424  (Application  for  Federal 
Assistance)  indicating  whether  the 
application  was  subject  to  review  by  the 
State  Single  Point  of  Contact  (SPOC). 
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The  name  and  address  of  the  SPOC  for 
a  particidar  State  can  be  obtained  from 
the  DoC  or  the  Catalog  of  Federal 
Domestic  Assistance.  The  SPOC  shall 
advise  the  applicant  whether  the 
program  for  which  application  is  made 
has  been  selected  by  that  State  for 
review. 

(d)  DoC  operating  units  that  do  not 
use  the  SF-424  form  should  indicate 
whether  the  application  is  subject  to 
review  by  the  State  under  E.0. 12372. 

S  14.13    Determent  and  suspension. 

The  DoC  and  recipients  shall  comply  • 
with  the  nonprocvuement  debarment 
and  suspension  common  rule 
implementing  E.O.s  12549  and  12689, 
"Debarment  and  Suspension,"  which  is 
implemented  by  DoC  at  15  CFR  Part  26. 
This  common  rule  restricts  subawards 
and  contracts  with  certain  parties  that 
are  debarred,  suspended  or  otherwise 
excluded  from  or  ineligible  for 
participation  in  Federal  assistance 
programs  or  activities. 

f  14.14    High  risk  special  award  conditions. 

If  an  applicant  or  recipient:  has  a 
history  of  poor  performance,  is  not 
financially  stable,  has  a  management 
system  that  does  not  meet  the  standards 
prescribed  in  this  part,  has  not 
conformed  to  the  terms  and  conditions 
of  a  previous  award,  or  is  not  otherwise 
responsible,  the  Grants  Officer  may 
impose  additional  requirements  as 
needed,  provided  that  such  applicant  or 
recipient  is  notified  in  writing  as  to:  the 
nature  of  the  additional  requirements, 
the  reason  why  the  additional 
requirements  are  being  imposed,  the 
nature  of  the  corrective  action  needed, 
the  time  allowed  for  completing  the 
corrective  actions,  and  the  method  for 
requesting  reconsideration  of  the 
additional  requirements  imposed.  Any 
special  conditions  shall  be  promptly 
removed  once  the  conditions  that 
prompted  them  have  been  corrected. 

S  14.15    Metric  system  of  measurenMnt 

The  Metric  Conversion  Act,  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.Q  205) 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce.  The  Act  requires 
each  Federal  agency  to  establish  a  date 
or  dates  in  consultation  with  the 
Secretary  of  Commerce,  when  the  metric 
system  of  measurement  will  be  iised  in 
the  agency's  prociuements,  grants,  and 
other  business-related  activities.  Metric 
implementation  may  take  longer  where 
the  use  of  the  system  is  initially 
impractical  or  likely  to  cause  significant 
inefficiencies  in  the  accomplishment  of 
federally-funded  activities.  The  DoC 


shall  follow  the  provisions  of  E.O. 
12770,  "Metric  Usage  in  Federal 
Government  Programs." 

§  14.1 6    Resource  Conservation  and 
Recovery  Act  (RCRA). 

Under  RCRA  (Pub.  L.  94-580,  42 
U.S.C.  6962),  any  State  agency  or  agency 
of  a  political  subdivision  of  a  State 
which  is  using  appropriated  Federal 
funds  must  comply  with  section  6002. 
Section  6002  requires  that  preference  be 
given  in  prociuement  programs  to  the 
purchase  of  specific  products  containing 
recycled  materials  identified  in 
guidelines  developed  by  the 
Environmental  Protection  Agency  (EPA) 
(40  CFR  parts  247-254).  Accordingly, 
State  and  local  institutions  of  higher 
education,  hospitals,  non-profit,  and 
conunercial  organizations  that  receive 
direct  Federal  awards  or  other  Federal 
funds  shall  give  preference  in  their 
proouement  programs  funded  with 
Federal  funds  to  the  purchase  of 
recycled  products  pursuant  to  the  EPA 
guidelines. 

§  14.17    Certiflcations  and  representations. 

Unless  prohibited  by  statute  or 
codified  regulation.  Grants  Officers  may 
allow  recipients  to  submit  certifications 
and  representations  required  by  statute, 
executive  order,  or  regulation  on  an 
annual  basis,  if  the  recipients  have 
ongoing  and  continuing  relationships 
with  the  agency.  When  authorized, 
annual  certifications  and 
representations  shall  be  signed  by 
responsible  officials  with  the  authority 
to  ensure  recipients'  compliance  with 
the  pertinent  requirements. 

§14.18   Taxpayer  identlflcation  number. 

In  accordance  with  the  provisions  of 
the  Debt  Collection  Improvement  Act  of 
1996  (31  U.S.C.  7701),  the  taxpayer 
identifying  number  will  be  required 
from  applicants  for  grants  and 
cooperative  agreements  funded  by  the 
DoC.  This  niunber  may  be  used  for 
purposes  of  collecting  and  reporting  on 
any  delinquent  amoimts  arising  bom 
awards  made  under  this  part. 

Subpart  C— Post-Award  Requirements 

Financial  and  Program  Management 

§  1 4.20    Purpose  of  financial  and  program 
management 

Sections  14.21  through  14.28 
prescribe  standards  for  financial 
management  systems,  methods  for 
making  payments  and  rules  for: 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
conducting  audits,  determining 


allowability  of  cost,  and  establishing 
fund  availability. 

§14.21    Standards  for  financial 
management  systems. 

(a)  The  Grants  Officer  shall  require 
recipients  to  relate  financial  data  to 
performance  data  and  develop  unit  cost 
information  whenever  practical. 

(b)  Recipients'  financial  management 
systems  shall  provide  for  the  following: 

(1)  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  die 
reporting  requirements  set  forth  in 

§  14.52.  If  the  Grants  Officer  requires 
reporting  on  an  accrual  basis  from  a 
recipient  that  maintains  its  records  on 
other  than  an  accrual  basis,  the  recipient 
shall  not  be  required  to  establish  an 
accrual  accounting  system.  These 
recipients  may  develop  such  accrual 
data  for  its  reports  on  the  basis  of  an 
analysis  of  the  documentation  on  hand. 

(2)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
federally-sponsored  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obligations,  unobligated 
balances,  assets,  outlays,  income  and 
interest. 

(3)  Effective  control  over  and 
accountability  for  all  funds,  property 
and  other  assets.  Recipients  shall 
adequately  safeguard  all  such  assets  and 
assure  they  are  used  solely  for 
authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award.  Whenever 
appropriate,  financial  information 
should  be  related  to  performance  and 
imit  cost  data. 

(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  U.S. 
Treasury  and  the  issuance  or 
redemption  of  checks,  warrants  or 
pa3rments  by  other  means  for  program 
purposes  by  the  recipient.  To  the  extent 
that  the  provisions  of  the  Cash 
Management  Improvement  Act  (CMIA) 
(Pub.  L.  101-453)  govern,  payment 
methods  of  State  agencies, 
instrumentalities,  and  fiscal  agents  shall 
be  consistent  with  CMIA  Treasury-State 
Agreements  or  the  CMIA  default 
procedures  codified  at  31  CFR  part  205. 
"Withdrawal  of  Cash  from  the  Treasury 
for  Advances  under  Federal  Grant  and 
Other  Programs." 

(6)  Written  procedures  for 
determining  the  reasonableness, 
allocability  and  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
applicable  Federal  cost  principles  and 
the  terms  and  conditions  of  the  award. 


47162  Federal  Register /Vol.  63,  No.  172 /Friday.  September  4,  1998 /Rules  and  Regulations 


Federal  Register /Vol.  63,  No.  172 /Friday,  September  4.  1998 /Rules  and  Regulations  47161 


(7)  Accounting  records  including  cost 
accounting  records  that  are  supported 
by  source  dociunentation. 

(c)  Where  the  DoC  guarantees  or 
insures  the  repayment  of  money 
borrowed  by  die  recipient,  the  Grants 
Officer  may  require  adequate  bonding 
and  insurance  if  the  bonding  and 
insurance  requirements  of  the  recipient 
are  not  deemed  adequate  to  protect  the 
interest  of  the  Federal  Government. 

(d)  The  Grants  Officer  may  require 
adequate  fidelity  bond  coverage  where 
the  recipient  lacks  sufficient  coverage  to 
protect  the  Federal  Government's 
interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  above,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties,  as  prescribed  in  31 
CFR  part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

§  14.22    Payment 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  die  United  States  Treasury 
and  the  issuance  or  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentalities  shall  be  consistent 
vrith  Treasury-State  CMIA  agreements 
or  default  procedures  codified  at  31  CFR 
part  205.  Federal  payments  to  recipients 
shall  be  made  by  electronic  funds 
transfer  in  accordance  with  the  Debt 
Collection  Improvement  Act  of  1996, 
unless  waived  in  accordance  with  the 
provisions  of  this  Act. 

(b)  Recipients  are  to  be  paid  in 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to 
maintain:  written  procedures  that 
minimize  the  time  elapsing  between  the 
transfer  of  fimds  and  disbursement  by 
the  recipient,  and  financial  management 
systems  that  meet  the  standards  for  fund 
control  and  accoimtability  as 
established  in  §  14.21.  Advances  of 
funds  to  a  recipient  organization  shall 
be  limited  to  the  minimiun  amoimts 
needed  and  be  timed  to  be  in 
accordance  with  the  actual,  immediate 
cash  requirements  of  the  recipient 
organization  in  carrying  out  the  purpose 
of  the  approved  program  or  project.  The 
timing  and  amoimt  of  advances  of  funds 
shall  be  as  close  as  is  administratively 
feasible  to  the  actual  disbursements  by 
the  recipient  organization  for  direct 
program  or  project  costs  and  the 
proportionate  share  of  any  allowable 
indirect  costs. 

(c)  Whenever  possible,  advances  may 
be  consolidated  to  cover  anticipated 
cash  needs  for  all  awards  made  by  the 
DoC  operating  imit  to  the  recipient 


(1)  Advance  payment  mechanisms 
include,  but  are  not  limited  to, 
electronic  funds  transfer  and  Treasury 
check  when  the  electronic  funds 
transfer  requirement  is  waived. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFR  part  205. 

(3)  Recipients  may  submit  requests  for 
advances  and  reimbursements  on  a 
monthly  basis. 

(d)  Requests  for  advance  payment 
shall  be  submitted  on  SF-270,  "Request 
for  Advance  or  Reimbursement,"  or 
other  forms  as  may  be  authorized  by 
0MB.  This  form  is  not  to  be  used  when 
advance  payments  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  schedule  or 
if  precluded  by  special  DoC  instructions 
for  electronic  funds  transfer. 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  of  this  section  cannot  be 
met.  The  Grants  Officer  may  also  use 
this  method  on  any  construction 
agreement,  or  if  the  major  portion  of  the 
construction  project  is  accomplished 
through  private  market  financing  or 
Federal  loans,  and  the  Federal 
assistance  constitutes  a  minor  portion  of 
the  project. 

(1)  When  the  reimbursement  method 
is  used,  the  OoC  shall  make  payment 
within  30  days  after  receipt  of  the 
billing,  vuiless  the  biUing  is  improper. 

(2)  Recipients  are  authorized  to 
submit  request  for  reimbursement  at 
least  monthly  when  electronic  funds 
transfers  are  not  used. 

(f)  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  the 
Grants  Officer  after  coordination  with 
the  operating  unit  has  determined  that 
reimbursement  is  not- feasible  because 
the  recipient  lacks  sufficient  working 
capital,  the  Grants  Officer  may  authorize 
payment  on  a  working  capital  advance 
basis.  Under  this  procedure,  the  Grants 
Officer  shall  provide  for  advancing 
funds  to  the  recipient  to  cover  its 
estimated  disbursement  needs  for  an 
initial  period  generally  geared  to  the 
awardee's  disbursing  cycle.  Thereafter, 
payments  shall  be  provided  by 
reimbursing  the  recipient  for  its  actual 
cash  disbursements.  The  working 
capital  advance  method  of  payment 
shall  not  be  used  for  recipients 
unvrilling  or  unable  to  provide  timely 
advances  to  their  subrecipient  to  meet 
the  subrecipient's  actual  cash 
disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  available  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  settlements, 
audit  recoveries  and  interest  earned  on 


such  funds  before  requesting  additional 
payments. 

(h)  Unless  otherwise  required  by 
statute.  Grants  Officers  shall  not 
withhold  payments  for  proper  charges 
made  by  recipients  at  any  time  during 
the  project  period  unless  paragraph  (h) 
(1)  or  (2)  of  this  section  apply. 

(1)  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 
and  conditions  of  the  award,  or  Federal 
reporting  requirements. 

(2)  Tbe  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  States 
as  defined  in  OMB  Circular  A-129. 
"Managing  Federal  Credit  Programs." 
Under  sudi  conditions,  the  Grants 
Officer  may,  upon  reasonable  notice, 
inform  the  recipient  that  payments  shsdl 
not  be  made  for  obligations  incurred 
after  a  specified  date  until  the 
conditions  are  corrected  or  the 
indebtedness  to  the  Federal  Government 
is  liquidated. 

(i)  Standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows. 

(1)  Except  for  situations  described  in 
paragraph  (i)(2)  of  this  section,  the  DoC 
shall  not  require  separate  depository 
accounts  for  funds  provided  to  a 
recipient  or  establish  any  eligibility 
requirements  for  depositories  for  funds 
provided  to  a  recipient.  However, 
recipients  must  be  able  to  account  for 
the  receipt,  obligation  and  expenditure 
of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  shall  be 
encouraged  to  use  women-owned  and 
minority-owned  banks  [a.  bank  which  is 
owned  at  least  50  percent  by  women  or 
minority  group  members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless  paragraph  (k) 
(1),  (2)  or  (3)  of  this  section  apply. 

(1)  The  recipient  receives  less  than 
$120,000  in  Federal  awards  per  year. 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it-would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(1)  For  those  entities  where  CMIA  and 
its  implementing  regulations  do  not 
apply,  interest  earned  on  Federal 
advances  deposited  in  interest  bearing 
accoxmts  shall  be  remitted  annually  to 


■  i 
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Department  of  Health  and  Human 
Services,  Payment  Management  System, 
Rockville.  MD  20852.  Interest  amoimts 
up  to  $250  per  year  may  be  retained  by 
the  recipient  for  administrative  expense. 
State  imiversities  and  hospitals  shall 
comply  with  CMIA,  as  it  pertains  to 
interest.  If  an  entity  subject  to  CMIA 
uses  its  own  funds  to  pay  pre-award 
costs  for  discretionary  awards  without 
prior  written  approval  from  the  Grants 
Officer,  it  waives  its  right  to  recover  the 
interest  under  CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
part,  only  the  following  forms  shall  be 
authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  Grants  Officers  shall 
not  require  more  than  an  original  and 
two  copies  of  these  forms. 

(1)  SF-270,  Request  for  Advance  or 
Reimbursement.  DoC  has  adopted  the 
SF-270  as  a  standard  form  for  all 
nonconstruction  programs  when 
predetermined  advance  methods  are  not 
used.  The  Grants  Officer,  however,  may 
waive  the  requirement  to  use  the  SF- 
270  for  requesting  funds  under  grants 
and  cooperative  agreements.  Grants 
Officers  have  the  option  of  using  this 
form  for  construction  programs  in  heu 
of  the  SF-271.  "Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs." 

(2)  SF-271 ,  Outlay  Report  and 
Request  for  Reimbursement  for        ' 
Construction  Programs.  DoC  has 
adopted  the  SF-271  as  the  standard 
form  to  be  used  for  requesting 
reimbiu-sement  for  construction 
programs.  However,  the  Grants  Officer 
may  substitute  the  SF-270  when  the 
Grants  Officer  determines  that  the  SF- 
270  provides  adequate  information  to 
meet  Federal  needs. 

§  1 4.23    Cost  sharing  or  matching. 

(a)  All  contributions,  including  cash 
and  third  party  in-kind,  shall  be 
accepted  as  part  of  the  recipient's  cost 
sharing  or  matching  when  such 
contributions  meet  all  of  the  following 
criteria: 

(1)  Are  verifiable  from  the  recipient's 
records. 

(2)  Are  not  included  as  contributions 
for  any  other  federally-assisted  project 
or  program. 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  applicable 
cost  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  where  authorized  by  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 


(6)  Are  provided  for  in  the  approved 
budget. 

(7)  Conform  to  other  provisions  of  this 
part,  as  applicable. 

(b)  Unrecovered  indirect  costs  may  be 
included  as  part  of  cost  sharing  or 
matching  only  with  the  prior  approval 
of  the  Grants  Officer. 

(c)  Values  for  recipient  contributions 
of  services  and  property  shall  be 
estabUshed  in  accordance  with  the 
applicable  cost  principles.  If  DoC 
authorizes  recipients  to  donate 
buildings  or  land  for  Construction/ 
facilities  acquisition  projects  or  long- 
term  use,  the  value  of  the  donated 
property  for  cost  sharing  or  matching 
shall  be  the  lesser  of  paragraph  (c)  (1)  or 
(2). 

(1)  The  certified  value  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient's  accounting  records  at 
the  time  of  donation. 

(2)  The  current  fair  market  value. 
However,  when  there  is  sufficient 
justification,  the  Grants  Officer  may 
approve  the  use  of  the  current  fair 
market  value  of  the  donated  property, 
even  if  it  exceeds  the  certified  value  at 
the  time  of  donation  to  the  project. 

(d)  Volunteer  services  fumisned  by 
professional  and  technical  personnel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services  shall  be  consistent 
with  those  paid  for  similar  woiic  in  the 
recipient's  organization.  In  those 
instances  in  which  the  required  skills 
are  not  found  in  the  recipient 
organization,  rates  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(e)  When  an  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued 
at  the  employee's  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid. 

(f)  Donated  supplies  may  include 
such  items  as  expendable  equipment, 
office  supplies,  laboratory  supplies  or 
workshop  and  classroom  supplies. 
Value  assessed  to  donated  supplies 
included  in  the  cost  sharing  or  matching 
share  shall  be  reasonable  and  shall  not 
exceed  the  fair  market  value  of  the 
property  at  the  time  of  the  donation. 


(g)  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings  and  land  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
award,  if  paragraph  (g)  (1)  or  (2)  of  this 
section  applies. 

(1)  If  the  purpose  of  the  award  is  to 
assist  the  recipient  in  the  acquisition  of 
equipment,  buildings  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made. 
However,  the  full  value  of  equipment  or 
other  capital  assets  and  fair  rental 
charges  for  land  may  be  allowed, 
provided  that  the  Grants  Officer  has 
approved  the  charges. 

(h)  The  value  of  donated  property 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  following 
qualifications: 

(1)  The  value  of  donated  land  and 
buildings  sheill  not  exceed  its  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient. 

(2)  The  value  of  donated  equipment 
shall  not  exceed  the  fafr  market  value  of 
equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facihties  in  a  privately-owned 
building  in  the  same  locaUty. 

(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(5)  The  following  requirements 
pertain  to  the  recipient's  supporting 
records  for  in-kind  contributions  from 
third  parties: 

(i)  Volunteer  services  shall  be 
dociunented  and.  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(ii)  The  basis  for  determining  the 
valuation  for  personal  service,  material, 
equipment,  buildings  and  land  shall  be 
dociunented. 

§14.24    Program  Income. 

(a)  The  standards  set  forth  in  this 
section  shall  apply  in  requiring 
recipient  organizations  to  account  for 
program  income  related  to  projects 
financed  in  whole  or  in  part  with 
Federal  funds. 
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(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  program  income 
earned  diu-ing  the  project  period  shall 
be  retained  by  the  recipient  and,  in 
accordance  with  DoC  regulations  or  the 
terms  and  conditions  of  the  award,  shall 
be  used  in  one  or  more  of  the  ways 
listed  in  the  following: 

(1)  Added  to  funds  conunitted  to  the 
project  by  the  DoC  and  recipient  and 
used  to  further  eligible  project 
objectives. 

(2)  Used  to  finance  the  non-Federal 
share  of  the  project. 

(3)  Deducted  from  the  total  project 
allowable  cost  in  determining  the  net 
allowable  costs  on  which  the  Federal 
share  of  costs  is  based. 

(c)  When  an  agency  authorizes  the 
disposition  of  program  income  as 
described  in  paragraph  (b)(1)  or  (b)(2)  of 
this  section,  program  income  in  excess 
of  any  limits  stipulated  shall  be  used  in 
accordance  with  paragraph  (b)(3)  of  this 
section. 

(d)  In  the  event  that  the  DoC  does  not 
specify  in  its  regulations  or  the  terms 
and  conditions  of  the  award  how 
program  income  is  to  be  used,  paragraph 
(b)(1)  of  this  section  shall  apply 
automatically  to  all  projects  or 
programs. 

(e)  Unless  DoC  regulations  or  the 
terms  and  conditions  of  the  award 
provide  otherwise,  recipients  shall  have 
no  obligation  to  the  Federal  Government 
regarding  program  income  earned  after 
the  end  of  the  project  period. 

(f)  Costs  incident  to  the  generation  of 
program  income  may  be  deducted  from 
gross  income  to  detecmine  program 
income,  provided  these  costs  have  not 
been  charged  to  the  award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards 
(Srb  §§  14.30  through  14.37). 

(h)  Unless  DoC  regulations  or  the 
terms  and  conditions  of  the  award 
provide  otherwise,  recipients  shall  have 
no  obligation  to  the  Federal  Government 
with  respect  to  program  income  earned 
from  license  fees  and  royalties  for 
copyrighted  material,  patents,  patent 
applications,  trademarks,  and 
inventions  produced  under  an  award. 
However,  Patent  and  Trademark 
Amendments  (35  U.S.C.  18)  apply  to 
inventions  made  under  an  experimental, 
developmental,  or  research  award. 

§  14.25    Revision  of  budget  and  program 
plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  Federal  and  non- 
Federal  share,  or  only  the  Federal  share, 
depending  upon  DoC  requirements.  It 


shall  be  related  to  performance  for 
program  evaluation  pvuposes  whenever 
appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordance  with  this  section. 

(c)  For  nonconstruction  awards, 
recipients  shall  request  prior  approvals 
from  the  Grants  Officer  for  one  or  more 
of  the  following  program  or  budget 
related  reasons.  Approvals  will  be 
provided  in  writing  by  the  Grants 
Officer. 

(1)  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  diere  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(2)  Change  in  a  key  person  specified 
in  the^pplication  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator. 

(4)  Tne  need  for  additional  Federal 
funding. 

(5)  The  transfer  of  amoimts  budgeted 
for  indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa,  if  approval  is 
required  by  the  DoC. 

(6)  The  inclusion,  unless  waived  by 
the  DoC,  of  costs  that  require  prior 
approval  in  accordance  with  0MB 
Circular  A-21,  "Cost  Principles  for 
Educational  Institutions,"  0MB  Circular 
A-122,  "Cost  Principles  for  Non-Profit 
Organizations,"  45  CFR  part  74 
Appendix  E,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  under 
Grants  and  Contracts  with  Hospitals,"  or 
48  CFR  part  31,  "Contract  Cost 
Principles  and  Procedures,"  as 
applicable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(8)  Unless  described  in  the 
application  and  funded  in  the  approved 
awards,  the  subaward.  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies,  material, 
equipment  or  general  support  services. 

(df  For  nonconstruction  awards,  no 
other  prior  approval  requirements  for 
specific  items  may  be  imposed  unless  a 
deviation  has  been  approved  by  OMB. 

(e)  Except  for  requirements  listed  in 
paragraphs  (c)(1)  and  (c)(4)  of  this 
section,  the  Grants  Officer  may  waive 
cost-related  and  administrative  prior 
written  approvals  required  by  this  part 
and  OMB  Circulars  A-21  and  A-122. 
Such  waivers  may  include  authorizing 
recipients  to  do  any  one  or  more  of  the 
follovtring: 


(1)  Incur  pre-award  costs  90  calendar 
days  prior  to  award  or  more  than  90 
calendar  days  with  the  prior  approval  of 
the  Grants  Officer  after  coordination 
with  the  DoC  operating  unit.  All  pre- 
award  costs  are  incurred  at  the 
recipient's  risk  (i.e.,  the  DoC  is  under  no 
obligation  to  reimburse  such  costs  if  for 
any  reason  the  recipient  does  not 
receive  an  award  or  if  the  award  is  less 
than  anticipated  and  inadequate  to 
cover  such  costs). 

(2)  Initiate  a  one-time  extension  of  the 
expiration  date  of  the  award  of  up  to  12 
months  unless  one  or  more  of  the 
following  conditions  apply.  For  one- 
time extensions,  the  recipient  must 
notify  the  Grants  Officer  in  writing  with 
the  supporting  reasons  and  revised 
expiration  date  at  least  10  days  before 
the  expiration  date  specified  in  the 
award.  This  one-time  extension  may  not 
be  exercised  merely  for  the  purpose  of 
using  unobligated  balances. 

(i)  The  terms  and  conditions  of  award 
prohibit  the  extension. 

(ii)  The  extension  requires  additional 
Federal  funds. 

(iii)  The  extension  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 

(3)  Carry  forward  unobligated 
balances  to  subsequent  funding  periods. 

(4)  For  awards  that  support  research, 
unless  the  DoC  provides  otherwise  in 
the  award  or  in  the  DoC  regulations,  the 
prior  approval  requirements  described 
in  paragraph  (e)  of  this  section  are 
automatically  waived  (i.e.,.  recipients 
need  not  obtain  such  prior  approvals) 
unless  one  of  the  conditions  included  in 
paragraph  (e)(2)  of  this  section  applies. 

(f)  The  recipient  may  not  transfer 
funds  among  direct  cost  categories  or 
programs,  functions  and  activities  for 
construction  or  nonconstruction  aweuds 
in  which  the  cumulative  amount  of  such 
transfers  exceeds  or  is  expected  to 
exceed  10  percent  of  the  total  budget  as 
last  approved  by  the  Grants  Officer.  This 
does  not  prohibit  the  recipient  from 
requesting  Grants  Officer  approval  for 
revisions  to  the  budget.  No  transfers  are 
permitted  that  would  cause  any  Federal 
appropriation  or  part  thereof  to  be  used 
for  purposes  other  than  those  consistent 
with  the  original  intent  of  the 
appropriation. 

(g)  All  other  changes  to 
nonconstruction  budgets,  except  for  the 
changes  described  in  paragraph  (j)  of 
this  section,  do  not  require  prior 
approval. 

Qi)  For  construction  awards, 
recipients  shall  request  prior  written 
approval  promptly  from  the  Grants 
Officer  for  budget  revisions  whenever 
paragraph  (h)  (1),  (2)  or  (3)  apply. 
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Approvals  will  bS  provided  in  writing 
by  the  Grants  Officer. 

(1)  The  revision  results  from  changes 
in  the  scope  or  the  objective  of  the 
project  or  program. 

(2)  The  neea  arises  for  additional 
Federal  funds  to  complete  the  project. 

(3)  A  revision  is  desired  which 
involves  specific  costs  for  which  prior 
written  approval  requirements  may  be 
imposed  consistent  with  applicable 
0MB  cost  principles  listed  in  §  14.27. 

(i)  For  construction  awards,  no  other 
prior  approval  requirements  for  specific 
items  may  be  imposed  unless  a 
deviation  has  been  approved  by  0MB. 

(j)  When  the  DoC  makes  an  award  that 
provides  support  for  both  construction 
and  nonconstruction  work,  the  Grants 
Officer  may  require  the  recipient  to 
request  prior  approval  from  the  Grants 
Officer  before  making  any  fund  or 
budget  transfers  between  the  two  types 
of  work  supported.  Approvals  will  be 
provided  in  writing  by  the  Grants 
Officer. 

(k)  For  both  construction  and 
nonconstruction  awards,  the  DoC  shall 
require  recipients  to  notify  the  Grants 
Officer  in  writing  promptly  whenever 
the  amount  of  Federal  authorized  funds 
is  expected  to  exceed  the  needs  of  the 
recipient  for  the  project  period  by  more 
than  $5000  or  five  percent  of  the  Federal 
award,  whichever  is  greater.  This 
notification  shall  not  be  required  if  an 
application  for  additional  funding  is 
submitted  for  a  continuation  award. 

(1)  When  requesting  approval  for 
budget  revisions,  recipients  shall  use 
the  budget  forms  that  were  used  in  the 
application  imless  the  Grants  Officer 
indicates  a  letter  of  request  suffices. 

(m)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  budget 
revisions,  DoC  shall  review  the  request 
and  the  Grants  Officer  shall  notify  the 
recipient  in  writing  whether  the  budget 
revisions  have  been  approved.  If  the 
revision  is  still  under  consideration  at 
the  end  of  30  calendar  days,  the  Grants 
Officer  shall  inform  the  recipient  in 
writing  of  the  date  when  the  recipient 
may  expect  the  decision. 

§14.26    Non-Federal  audits. 

(a)  Recipients  and  subrecipients  that 
are  institutions  of  higher  education  or 
other  non-profit  organizations 
(including  hospitals)  shall  be  subject  to 
the  audit  requirements  contained  in  the 
Single  Audit  Act  Amendments  of  1996 
(31  U.S.C.  7501-7507)  and  revised  OMB 
Circular  A-133,  "Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations." 

(b)  State  and  local  governments  shall 
be  subject  to  the  audit  requirements 
contained  in  the  Single  Audit  Act 


Amendments  of  1996  (31  U.S.C.  7501- 
7507)  and  revised  OMB  Circular  A-133, 
"Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations." 

(c)  For-profit  hospitals  not  covered  by 
the  audit  provisions  of  revised  OMB 
Circular  A-133  shall  be  subject  to  the 
audit  requirements  as  stipulated  in  the 
award  document. 

(d)  Commercial  and  other 
organizations  not  covered  by  paragraph 
(a),  (b),  or  (c)  of  this  section  shall  be 
subject  to  the  audit  requirements  as 
stipulated  in  the  award  document  or  the 
prime  recipient  as  stipulated  in  the  sub- 
award  dociunent. 

§14.27    Allowable  costs. 

For  each  kind  of  recipient,  there  is  a 
set  of  Federal  principles  for  determining 
allowable  costs.  AllowabiUty  of  casts 
shall  be  determined  in  accordance  with 
the  cost  principles  appUcable  to  the 
entity  incurring  the  costs.  Thus, 
allowability  of  costs  incurred  by  State, 
local  or  federally-recognized  Indian 
tribal  governments  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-87,  "Cost  Principles  for 
State,  Local  juid  Indian  Tribal 
Governments."  The  allowability  of  costs 
incurred  by  non-profit  organizations  is 
determined  in  accordance  with  the 
provisions  of  OMB  Circular  A-122, 
"Cost  Principles  for  Non-Profit 
Organizations."  The  allowability  of 
costs  incurred  by  institutions  of  higher 
education  is  determined  in  accordance 
with  the  provisions  of  OMB  Circular  A- 
21,  "Cost  Principles  for  Educational 
Institutions."  The  allowability  of  costs 
incurred  by  hospitals  is  determined  in 
accordance  with  the  provisions  of 
Appendix  E  of  45  CFR  part  74, 
"Principles  for  Determining  Costs 
Applicable  to  Research  and 
Development  Under  Grants  and 
Contracts  with  Hospitals."  The 
allowabihty  of  costs  incurred  by 
commercial  organizations  and  those 
non-profit  organizations  listed  in 
Attachment  C  to  Circular  A-122  is 
determined  in  accordance  with  the 
provisions  of  the  Federal  Acquisition 
Regulation  (FAR)  at  48  CFR  part  31. 

§  1 4.28    Period  of  availability  of  funds. 

Where  a  funding  period  is  specified, 
a  recipient  may  charge  to  the  grant  only 
allowable  costs  resulting  from 
obUgations  incurred  during  the  funding 
period  and  any  pre-award  costs 
authorized  by  the  Grants  Officer. 

Property  Standards 

§  1 4.30    Purpose  of  property  standards. 

Sections  14.31  through  14.37  set  forth 
imiform  standards  governing 
management  and  disposition  of  property 


furnished  by  the  Federal  Government 
whose  cost  was  charged  to  a  project 
supported  by  a  Federal  award.  "Hie  DoC 
shall  require  recipients  to  observe  these 
standards  under  awards  and  shall  not 
impose  additional  requirements,  imless 
specifically  required  by  Federal  statute, 
llie  recipient  may  use  its  ovm  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
§§  14.31  dirough  14.37. 

§  14.31    Insurance  coverage. 

Recipients  shall,  at  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  real  property  and 
equipment  acquired  with  Federal  funds 
as  provided  to  property  owned  by  the 
recipient.  Federally-owned  property 
need  not  be  insured  unless  required  by 
the  terms  and  conditions  of  the  award. 

§  14.32    Real  property. 

The  DoC  award  shall  prescribe 
requirements  for  recipients  concerning 
the  use  and  disposition  of  real  property 
acquired  in  whole  or  in  part  imder 
awards.  Unless  otherwise  provided  by 
statute,  such  requirements,  at  a 
minimum,  shall  contain  the  following: 

(a)  Title  to  real  property  shall  vest  in 
the  recipient  subject  to  the  condition 
that  the  recipient  shall  use  the  real 
property  for  the  authorized  purpose  of 
the  project  as  long  as  it  is  needed, 
provided  that,  in  lieu  of  title,  with  the 
approval  of  the  Grants  Officer,  the 
recipient  may  hold  a  leasehold  or  other 
interest  in  the  property  appropriate  to 
the  project  purpose.  The  recipient  shall 
not  dispose  of  or  enciimber  the  property 
or  any  interest  therein  without  approval 
of  the  Grants  Officer. 

(b)  The  recipient  shall  obtain  written 
approval  by  the  Grants  Officer  for  the 
use  of  real  property  in  other  federally- 
sponsored  projects  when  the  recipient 
determines  that  the  property  is  no 
longer  needed  for  the  purpose  of  the 
original  project.  Use  in  other  projects 
shall  be  limited  to  those  imder 
federally-sponsored  projects  (i.e., 
awards)  or  programs  that  have  purposes 
consistent  with  those  authorized  for 
support  by  the  DoC. 

fc)  When  the  real  property  is  no 
longer  needed  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  recipient  shall  request  disposition 
instructions  from  the  DoC  or  its 
successor  Federal  awarding  agency.  The 
responsible  Federal  agency  shall 
observe  one  or  more  of  the  following 
disposition  instructions: 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Govenmient 
for  that  percentage  of  the  current  fair 


47166  Federal  Register/ Vol.  63,  No.  172 /Friday,  September  4,  1998/Rules  and  Regulations 


Federal  Register /Vol.  63,  No.  172 /Friday,  September  4.  1998/Rules  and  Regulations  47165 


market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  imder  guideUnes 
provided  by  the  Grants  Officer  and  pay 
the  Federal  Govenmient  for  that 
percentage  of  the  current  fair  market 
value  of  the  property  attributable  to  the 
Federal  participation  in  the  project 
(after  deducting  actual  and  reasonable 
selling  and  fix-up  expenses,  if  any,  from 
the  sales  proceeds).  When  the  recipient 
is  authorized  or  required  to  sell  the 
property,  proper  sales  procedures  shall 
be  established  that  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eligible 
third  party  provided  that,  in  such  cases, 
the  recipient  shall  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  property. 

§14.3^   Federally-owned  and  exempt 
property. 

(a)  Federally-owned  property.  (1)  Title 
to  federally-owned  property  remains 
vested  in  the  Federal  Govenament. 
Recipients  shall  submit  annually  an 
inventory  listing  of  federally-owned 
property  in  their  custody  to  the  DoC 
operating  unit.  Upon  completion  of  the 
award  or  when  the  property  is  no  longer 
needed,  the  recipient  shall  report  the 
property  to  the  DoC  operating  unit  for 
further  Federal  agency  utilization. 
.   (2)  If  the  DoC  operating  unit  has  no 
further  need  for  the  property,  it  shall  be 
declared  excess  and  reported  to  the 
General  Services  Administration,  unless 
the  DoC  has  statutory  authority  to 
dispose  of  the  property  by  alternative 
methods  (e.g.,  the  authority  provided  by 
the  Federal  Technology  Transfer  Act  (15 
U.S.C.  3710(1))  to  donate  research 
equipment  to  educational  and  non- 
profit organizations  in  accordance  with 
E.0. 12821,  "Improving  Mathematics 
and  Science  Education  in  Support  of  the 
National  Education  Goals.") 
Appropriate  instructions  shall  be  issued 
to  the  recipient  by  the  Grants  Officer. 

(b)  Exempt  property.  When  statutory 
authority  exists,  the  DoC  has  the  option 
to  vest  title  to  property  acquired  with 
Federal  funds  in  the  recipient  without 
further  obligation  to  the  Federal 
Government  and  under  conditions  the 
DoC  considers  appropriate.  Such 
property  is  "exempt  property."  Should 
the  DoC  not  establish  conditions,  title  to 
exempt  property  upon  acquisition  shall 
vest  in  the  recipient  without  further 
obligation  to  the  Federal  Government. 


§14.34    Equipment 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest 
in  the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  funds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Govenmient  retains 
an  interest  in  the  equipment. 

(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds  and  shall  not  encumber 
the  property  without  approval  of  the 
DoC.  When  no  longer  needed  for  the 
original  project  or  program,  the 
recipient  shall  use  the  equipment  in 
coimection  with  its  other  federally- 
sponsored  activities,  in  the  following 
order  of  priority: 

(1)  Activities  sponsored  by  the  DoC 
operating  unit  "which  funded  the 
original  prd^ect; 

(2)  Activities  sponsored  by  other  DoC 
operating  units;  then 

(3)  Activities  sponsored  by  other 
Federal  awarding  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  <mi  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  or  programs 
sponsored  by  the  DoC  operating  unit 
that  financed  the  equipment;  second 
preference  shall  be  given  to  projects  or 
programs  sponsored  by  other  DoC 
operating  units,  and  third  preference 
shall  be  given  to  projects  or  programs 
sponsored  by  other  Federal  awarding 
agencies.  If  the  equipment  is  owned  by 
the  Federal  Government,  use  on  other 
activities  not  sponsored  by  the  Federal 
Government  shall  be  permissible  if 
authorized  by  the  Grants  Officer  after 
coordination  with  the  DoC  operating 
unit.  User  charges  shall  be  treated  as 
program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  die  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of  the 
Grants  Officer  after  coordination  with 
the  DoC  operating  unit. 

(f)  The  recipient's  property 
management  standards  for  equipment 


acquired  with  Federal  funds  and 
federally-owned  equipment  shall 
include  all  of  the  following: 

(1)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information: 

(i)  A  description  of  the  equipment. 

(ii)  Manufacturer's  serial  number, 
model  number.  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government. 

(v)  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  frtim  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  equipment 
furnished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  the  DoC  for  its 
share. 

(2)  Equipment  owned  by  the  Federal 
Government  shall  be  identified  to 
indicate  Federal  ownerahip. 

(3)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled 
with  the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  shall  be  — 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment. 

(4)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
Any  loss,  damage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
documented;  if  the  equipment  was 
owned  by  the  Federal  Government,  the 
recipient  shall  promptly  notify  the 
Grants  Officer. 

(5)  Adequate  maintenance  procedures 
shall  be  implemented  to  keep  the 
equipment  in  good  condition. 

(6)  Where  the  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  shall  be 
established  which  provide  for 
competition  to  the  extent  practicable 
and  result  in  the  highest  possible  return. 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  for  other  activities  in 
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accordance  with  the  following 
standards.  Equipment  with  a  current 
per-unit  fair  market  value  of  less  than 
$5000  may  be  retained,  sold,  or 
otherwise  disposed  of  with  no  further 
obligation  to  the  awarding  agency.  For 
equipment  with  a  current  per  imlt  fair 
market  value  of  $5000  or  more,  the 
recipient  may  retain  the  equipment  for 
other  uses  provided  that  compensation 
is  made  to  the  DoC  operating  unit  or  its 
successor.  The  amount  of  compensation 
shall  be  computed  by  applying  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program  to  the  current  fair  market  value 
of  the  equipment.  If  the  recipient  has  no 
need  for  the  equipment,  the  recipient 
shall  request  disposition  instructions 
from  the  Grants  Officer.  The  Grants 
OfBcer  shall  detennine  whether  the 
equipment  can  be  used  to  meet  the 
agency's  requirements.  If  no 
requirement  exists  within  that  agency, 
the  availability  of  the  equipment  shall 
be  reported  to  the  General  Services 
Administration  by  the  Grants  Officer  to 
determine  whether  a  requirement  for  the 
equipment  exists  In  other  Federal 
agencies.  The  Grants  Officer  shall  issue 
instructions  to  the  recipient  no  later 
than  120  calendar  days  after  the 
recipient's  request  and  the  following 
procediues  shall  govern: 

(1)  If  so  Instructed  or  If  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  the 
equipment  and  reimburse  the  DoC  an 
amount  computed  by  applying  to  the 
sales  proceeds  the  percentage  of  Federal 
participation  in  the  cost  of  the  original 
project  or  program.  However,  the 
recipient  shall  be  permitted  to  deduct 
and  retain  from  the  Federal  share  $500 
or  ten  percent  of  the  proceeds, 
whichever  is  less,  for  the  recipient's 
selling  and  handling  expenses. 

(2)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  applying  the 
percentage  of  the  recipient's 
participation  in  the  cost  of  the  original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  Interim  storage 
costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise  dispose  of  the  equipment,  the 

.  recipient  shall  be  reimbursed  by  the 
DoC  for  such  costs  Inoured  in  its 
disposition. 

(n)  The  DoC  reserves  the  right  to 
transfer  the  title  to  the  Federal 
Government  or  to  a  third  party  named 
by  the  Federal  Government  when  such 
third  party  is  otherwise  eUgible  under 


existing  statutes.  Such  transfer  shall  be 
subject  to  the  following  standards: 

(1)  The  equipment  shall  be 
appropriately  identified  in  the  award  or 
otherwise  made  known  to  the  recipient 
in  wnting. 

(2)  The  Grants  Officer  shall  issue 
disposition  instructions  within  120 
calendar  days  after  receipt  of  a  final 
Inventory.  "The  final  inventory  shall  list 
all  equipment  acquired  with  grant  funds 
and  federally-owned  equipment.  If  the 
Grants  Officer  fails  to  issue  written 
disposition  instructions  within  the  120 
calendar  day  period,  the  recipient  shall 
apply  the  standards  of  this  section,  as 
appropriate. 

(3)  When  the  DoC  exercises  its  right 
to  take  title,  the  equipment  shall  be 
subject  to  the  provisions  for  federally- 
owned  equipment. 

§  1 4.35    Supplies  and  other  expendable 
property. 

(a)  Title  to  supplies  and  other 
expendable  property  shall  vest  in  the 
recipient  upon  acquisition.  If  there  is  a 
residual  inventory  of  supplies  exceeding 
$5000  in  total  aggregate  value  upon 
termination  or  completion  of  the  project 
or  program  and  the  suppUes  are  not 
needed  for  any  other  federally- 
sponsored  project  or  program,  the 
recipient  shall  retain  the  supplies  for 
use  on  non-Federal  sponsored  activities 
or  sell  them,  but  shall,  in  either  case, 
compensate  the  Federal  Government  for 
its  share.  The  amount  of  compensation 
shall  be  computed  in  the  same  manner 
as  for  equipment. 

(b)  The  recipient  shall  not  use 
supplies  acquired  with  Federal  funds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  Is  less  than 
private  companies  charge  for  equivalent 
services,  unless  specifically  auUiorlzed 
by  Federal  statute  as  long  as  the  Federal 
Government  retains  an  interest  in  the 
supplies. 

§14.36    Intangible  property. 

(a)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  wfadch^ownership 
was  purchased,  imder  an  award.  The 
DoC  reserves  a  royalty-free, 
nonexclusive  and  irrevocable  right  to 
reproduce,  publish,  or  otherwise  use  the 
work  for  Federal  purposes,  and  to 
authorize  others  to  do  so. 

(b)  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  including  government- 
wide  regulations  Issued  by  the  DoC  at 
37  CFR  part  401,  "Rl^ts  to  Inventions 
Made  by  Nonprofit  Ch^anizations  and 
Small  Business  Firms  Under 
Government  Grants,  Contracts  and 
Cooperative  Agreements." 


(c)  Unless  waived  by  the  DoC,  the 
Federal  Government  has  the  right  to: 

(1)  Obtain,  reproduce,  publl3i  or 
otherwise  use  the  data  first  produced 
under  an  award;  and 

(2)  Authorize  others  to  receive, 
reproduce,  publish,  or  otherwise  use 
such  data  for  Federal  purposes. 

(d)  Title  to  intangible  property  and 
debt  instruments  acquired  under  an 
award  or  subaward  vests  upon 
acquisition  In  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally-authorized  purpose,  and  the 
recipient  shall  not  encumber  the 
property  without  written  approval  from 
the  Grants  Officer.  When  no  longer 
needed  for  the  originally  authorized 
purpose,  disposition  of  the  intangible 
property  shall  occur  in  accordance  with 
the  provisions  of  §  14.34(g). 

§  1 4.37    Property  trust  relationship. 

Real  property,  equipment,  intangible 
property  and  debt  instruments  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  held  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  imder  which 
the  property  was  acquired  or  improved. 
The  Grants  Officer  may  require 
recipients  to  record  liens  or  other 
appropriate  notices  of  record  to  indicate 
that  personal  or  real  pipperty  has  been 
acquired  or  Improved  with  Federal 
funds  and  that  use  and  disposition 
conditions  apply  to  the  property. 

Procurement  Standards 

§  1 4.40    Purpose  of  procurement 
standards. 

Sections  14.41  through  14.48  set  forth 
standards  for  use  by  recipients  in 
establishing  procedures  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
property  and  other  services  with  Federal 
fiinds.  "These  standards  are  furnished  to 
ensure  that  such  materials  and  services 
are  obtained  in  an  effective  manner  and 
in  compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requirements 
shall  be  imposed  by  the  DoC  upon 
recipients,  unless  specifically  required 
by  Federal  statute  or  executive  order  or 
approved  by  0MB. 

§  1 4.41    Recipient  responsibilities. 

The  standards  contained  in  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  the  DoC,  regarding  the 
settlement  and  satisfaction  of  all 
contractual  and  administrative  issues 
arising  out  of  procurements  entered  into 
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.  In  support  of  an  award  or  other 
agreement.  This  Includes  disputes, 
claims,  protests  of  award,  source 
evaluation  or  other  matters  of  a 
contractual  nature.  Matters  concerning 
violation  of  statute  are  to  be  referred  to 
such  Federal,  State  or  local  authority  as 
may  have  proper  jurisdiction. 

§  14.42   Codes  of  conduct 

The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  conflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  which  employs  or  is  about 
to  employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  soUcit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  bom  contractors,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  which  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
-  unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

f  14.43    Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  to 
the  maximum  extent  practical,  open  and 
free  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requirements, 
statements  of  work,  invitations  forbids 
and/or  requests  for  proposals  shall  be 
excluded  fit>m  competing  for  such 
procurements.  Awards  shall  be  made  to 
the  bidder  or  offeror  whose  bid  or  offer 
is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  factors 
considered.  Solicitations  shall  clearly 
set  forth  all  requirements  that  the  bidder 
or  offeror  shall  fulfill  in  order  for  the  bid 
or  offer  to  be  evaluated  by  the  recipient. 
Any  and  all  bids  or  offers  may  be 


rejected  when  it  is  in  the  recipient's 
interest  to  do  so. 

§  1 4.44    Procurement  procedures. 

(a)  All  recipients  shall  establish 
written  procurement  procedures.  These 
procedures  shall  provide  for,  at  a 
minimum,  that: 

(1)  Recipients  avoid  purchasing 
unnecessary  items; 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  alternatives 
to  determine  which  would  be  the  most 
economical  and  practical  procurement 
for  the  Federal  Government;  and 

(3)  Solicitations  for  goods  and 
services  provide  for  all  of  the  following: 

(1)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  s«vice  to  be 
procured.  In  competitive  procurements, 
such  a  description  shall  not  contain 
features  which  imduly  restrict 
competition. 

(ii)  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  factors 
to  be  used  in  evaluating  bids  or 
proposals. 

(ill)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  "brand 
name  or  equal"  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement 

(vl)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 
natural  resources  and  protect  the 
environment  and  are  energy  efficient 

(b)  Positive  efforts  shall  oe  made  by 
recipients  to  utilize  small  businesses, 
minority-owned  firms,  and  women's 
business  enterprises,  whenever  possible. 
Recipients  of  Federal  awards  shall  take 
all  of  the  following  steps  to  further  this 
goal: 

(1)  Ensure  that  small  Inisinesses, 
minority-owned  firms,  and  women's 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  iniormation  on  forthcoming 
opportunities  available  and  arrange  time 
frames  for  purchases  and  contracts  to 
encourage  and  facilitate  participation  by 
small  businesses,  minority-owned  firms, 
and  vromen's  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
and  women's  business  enterprises. 


(4)  Encoiuage  contracting  with 
consortiums  of  small  businesses, 
minority-owned  firms  and  women's 
business  enterprises  when  a  contract  Is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
DoC's  Minority  Business  Development 
Agency  in  the  solicitation  and 
utilization  of  small  businesses, 
minority-owned  firms  and  women's 
business  enterprises. 

(c)  The  type  of  procuring  instrrunents 
used  (e.g.,  fixed  price  contracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost"  or  "percentage  of  construction 
cost"  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  possess  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  the 
proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  te^mical 
resources  or  accessibility  to  other 
necessary  resources.  In  certain 
circumstances,  contracts  v^th  certain 
parties  are  restricted  by  agencies' 
implementation  of  E.O.s  12549  and 
12689,  "Debarment  and  Suspension,"  as 
implemented  by  DoC  regulations  at  15 
CFR  Part  26. 

(e)  Recipients  shall,  on  request,  make 
available  for  the  Grants  Officer,  pre- 
award  review  and  procurement 
documents,  sxich  as  request  for 
proposals  or  invitations  for  bids, 
independent  cost  estimates,  etc.,  when 
any  of  the  following  conditions  apply: 

fl)  A  recipient's  procurement 
procedures  or  operation  fells  to  comply 
with  the  procurement  standards  in  this 
part. 

(2)  The  procurement  is  exp>ected  to 
exceed  the  small  purchase  threshold 
fixed  at  41  U.S.C  403  (11)  (currently 
$100,000)  and  is  to  be  awarded  without 
competition  or  only  one  bid  or  offer  is 
received  in  response  to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  the  small  puirchase 
threshold,  specifies  a  "brand  name" 
product 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
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increases  the  contract  amount  by  more 
than  the  amount  of  the  small  purchase 
threshold. 

§14.45    Cost  and  price  analysis. 

Some  form  of  cost  or  price  analysis 
shall  be  made  and  docimiented  in  the 
procurement  files  in  connection  with 
every  procurement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocability 
and  allowability. 

§  14.46    Procurement  records. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  shall  include  the 
following  at  a  minimum: 

(a)  Basis  for  contractor  selection; 

(b)  Justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained;  and 

(c)  Basis  for  award  cost  or  price. 

§  14.47    Contract  administration. 

A  system  for  contract  administration 
shall  be  maintained  to  ensiue  contractor 
conformance  with  the  terms,  conditions 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow  up  of 
all  purchases._Recipients  shall  evaluate 
contractor  performance  and  document, 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions  and 
specifications  of  the  contract. 

§  1 4.48    Contract  provisions. 

The  recipient  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  following 
provisions  in  all  contracts.  The 
following  provisions  shall  also  be 
applied  to  subcontracts: 

(a)  Contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  which  a  contractor  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
may  be  appropriate. 

(b)  All  contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
suitable  provisions  for  termination  by 
the  recipient,  including  the  maimer  by 
which  termination  shall  be  effected  and 
the  basis  for  settlement.  In  addition, 
such  contracts  shall  describe  conditions 
imder  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circiunstances 
beyond  the  control  of  the  con^ctor. 


(c)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  and 
payment  bonds  unless  the  construction 
contract  or  subcontract  exceeds 
$100,000.  For  those  contracts  or 
subcontracts  exceeding  $100,000,  the 
DoC  may  accept  the  bonding  policy  and 
requirements  of  the  recipient,  provided 
the  Grants  Officer  has  made  a 
determination  that  the  Federal 
Government's  interest  is  adequately 
protected.  If  such  a  determination  has 
not  been  made,  the  minimum 
requirements  shall  be  as  follows: 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid,  execute 
such  contractual  dociunents  as  may  be 
required  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  under  such 
contract. 

(3)  A  payment  bond  on.the  part  of  the 
contractor  for  lOO  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(4)  Where  bonds  are  required  in  the 
situations  described  in  this  part,  the 
bonds  shall  be  obtained  from  companies 

holding  certificates  of  authority  as 

acceptable  sureties  pursuant  to  31  CFR 
part  223,  "Surety  Companies  Doing 
Business  with  the  United  States." 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  small  purchase 
threshold)  awarded  by  recipients  shall 
include  a  provision  to  the  effect  that  the 
recipient,  the  DoC,  the  Comptroller 
General  of  the  United  States,  or  any  of 
their  duly  authorized  representatives, 
shall  have  access  to  any  books, 
dociunents,  papers  and  records  of  the 
contractor  which  are  directly  pertinent 
to  a  specific  program  for  the  pxupose  of 
making  audits,  examinations,  excerpts 
and  transcriptions. 

(e)  All  contracts,  including  small 
purchases,  awarded  by  recipients  and 
their  contractors  shall  contain  the 
procurement  provisions  of  Appendix  A 
to  this  part,  as  applicable. 


Reports  and  Records 

§  14.50    Purposa  of  reports  and  records. 

Sections  14.51  through  14.53  set  forth 
the  procedures  for  monitoring  and 
reporting  on  the  recipient's  financial 
and  program  performance  and  the 
necessary  standard  reporting  forms. 
They  also  set  forth  record  retention 
requirements. 

§  1 4.51    Monitoring  and  reporting  program 
performance. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward,  function  or  activity 
supported  by  the  award.  Recipients 
shall  monitor  subawards  to  ensure 
subrecipients  have  met  the  audit 
requirements  as  delineated  in  §  14.26. 

(b)  The  Grants  Officer  after 
coordination  with  the  DoC  operating 
unit  shall  prescribe  the  frequency  with 
which  the  performance  reports  shall  be 
submitted.  Except  as  provided  in 
paragraph  (f)  of  this  section, 
performance  reports  shall  not  be 
required  more  fi^uently  than  quarterly 
or,  less  fi«quently  than  annually. 
Annual  reports  shall  be  due  90  calendar 
days  after  the  grant  year;  quarterly  or 
semi-annual  reports  shall  be  due  30 
days  after  the  reporting  period.  The 
Grants  Officer  may  require  annual 
reports  before  the  anniversary  dates  of 
multiple  year  awards  in  lieu  of  these 
requirements.  The  final  performance 
reports  are  due  90  calendar  days  after 
the  expiration  or  termination  of  the 
award. 

(c)  If  inappropriate,  a  final  technical 
or  performance  report  shedl  not  be 
required  after  completion  of  the  project. 

(d)  When  required,  performance 
reports  shall  generally  contain,  for  each 
award,  brief  information  on  each  of  the 
following: 

(1)  A  comparison  of  actual 
accompUshments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  projects  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs. 

(2)  Reasons  why  established  goals 
were  not'  met,  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(e)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

(f)  Recipients  shall  immediately  notify 
the  DoC  operating  imit  of  developments 
that  have  a  significant  impact  on  the 
award-supported  activities.  Abo, 
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notification  shall  be  given  in  the  case  of 
problems,  delays,  or  adverse  conditions 
which  materially  impair  the  ability  to 
meet  the  objectives  of  the  award.  This 
notification  shall  include  a  statement  of 
the  action  taken  or  contemplated,  and 
any  assistance  needed  to  resolve  the 
situation. 

(g)  The  DoC  may  make  site  visits,  as 
needed. 

(h)  Federal  awarding  agencies  shall 
comply  with  clearance  requirements  of 
5  CFR  part  1320  when  requesting 
performance  data  from  recipients. 

§  1 4.52    Financial  reporting. 

(a)  The  foUowdng  forms  or  such  other 
forms  as  may  be  approved  by  0MB  are 
authorized  for  obtaining  financial 
information  from  recipients: 

(1)  SF-269  or  SF-269A,  Financial 
Status  Report. 

(i)  Each  DoC  award  shall  require 
recipients  to  use  the  SF-269  or  SF- 
269A  to  report  the  status  of  funds  for  all 
nonconstruction  projects  or  programs. 
The  DoC,  however,  has  the  option  of  not 
requiring  the  SF-269  or  SF-269A  when 
the  SF-270,  Request  for  Advance  or 
Reimbursement,  or  SF-272,  Report  of 
Federal  Cash  Transactions,  is 
determined  to  provide  adequate 
information  to  meet  its  needs,  except 
that  a  final  SF-269  or  SF-269A  shall  be 
required  at  the  completion  of  the  project 
when  the  SF-270  is  used  only  for 
advances. 

(ii)  The  DoC  shall  prescribe  whether 
the  report  shall  be  on  a  cash  or  accrual 
basis.  If  the  DoC  requires  accrual 
information  and  the  recipient's 
accounting  records  are  not  normally 
kept  on  the  accrual  basis,  the  recipient 
shall  not  be  required  to  convert  its 
accoimting  system,  but  shall  develop 
such  accrual  information  through  best 
estimates  based  on  an  analysis  of  the 
documentation  on  hand. 

(iii)  The  DoC  shall  determine  the 
frequency  of  the  Financial  Status  Report 
for  each  project  or  program,  considering 
the  size  and  complexity  of  the  particular 
project  or  program.  However,  the  report 
shall  not  be  required  more  fiequently 
than  quarterly  or  less  fi^quently  than 
annually.  A  final  report  shall  be 
required  at  the  completion  of  the 
agreement. 

(iv)  The  E)oC  shall  require  recipients 
to  submit  the  SF-269  or  SF-269A  (an 
original  and  no  more  than  two  copies) 
no  later  than  30  days  after  the  end  of 
each  specified  reporting  period  for 
quarterly  and  semi-aimual  reports,  and 
90  calendar  days  for  annual  and  final 
reports.  Extensions  of  reporting  due 
dates  may  be  approved  by  the  Grants 
Officer  upon  request  of  the  recipient 


(2)  SF-272,  Report  of  Federal  Cash 
Transactions. 

(i)  When  funds  are  advanced  to 
recipients  the  DoC  shall  require  each 
recipient  to  submit  the  SF-272  and, 
when  necessary,  its  continuation  sheet, 
SF-272a.  The  DoC  shall  use  this  report 
to  monitor  funds  advanced  to  recipients 
and  to  obtain  disbursement  information 
for  each  agreement  with  the  recipients. 

(ii)  The  DoC  may  require  forecasts  of 
Federal  fimds  requirements  in  the 
"Remarks"  section  of  the  report. 

(iii)  When  practical  and  deemed 
necessary,  the  DoC  may  require 
recipients  to  report  in  the  "Remarks" 
section  the  amount  of  advances  received 
in  excess  of  three  days.  Recipients  shall 
provide  short  narrative  explanations  of 
actions  taken  to  reduce  the  excess 
balances. 

(iv)  Recipients  shall  be  required  to 
submit  not  more  than  the  original  and 
two  copies  of  the  SF-272  15  calendar 
days  following  the  end  of  each  quarter. 
The  Grants  Officer  may  require  a 
monthly  report  from  those  recipients 
receiving  advances  totaling  $1  million 
or  more  per  year. 

(v)  The  Grants  Officer  may  waive  the 
requirement  for  submission  of  the  SF- 
272  for  any  one  of  the  following  reasons: 

(A)  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  such  advances  are  monitored 
through  other  forms  contained  in  this 
section; 

(B)  If,  in  the  Grants  Officer's  opinion, 
the  recipient's  accounting  controls  are 
adequate  to  minimize  excessive  Federal 
advances;  or 

(C)  When  the  electronic  payment 
mechanisms  provide  adequate  data. 

(b)  When  the  DoC  needs  additional 
information  or  more  fi^uent  reports, 
the  following  shall  be  observed: 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements,  the  Grants  Officer  shall 
issue  instructions  to  require  recipients 
to  submit  such  information  under  the 
"Remarks"  section  of  the  reports. 

(2)  When  the  DoC  determines  that  a 
recipient's  accounting  system  does  not 
meet  the  standards  in  §  14.21,  additional 
pertinent  information  to  further  monitor 
awards  may  be  obtained  upon  written 
notice  to  the  recipient  until  such  time 
as  the  system  is  brought  up  to  standard. 
The  DoC,  in  obtaining  this  information, 
shall  comply  with  report  clearance 
requirements  of  5  CFR  part  1320. 

(3)  Grants  Officers  are  encouraged  to 
shade  out  any  line  item  on  any  report 
if  not  necessary. 

(4)  The  DoC  may  accept  the  identical 
information  from  the  recipients  in 
machine  readable  format  or  computer 


printouts  or  electronic  outputs  in  lieu  of 
prescribed  formats. 

'  (5)  The  DoC  may  provide  computer  or 
electronic  outputs  to  recipients  when 
such  expedites  or  contributes  to  the 
accuracy  of  reporting. 

}  14.53    Retention  and  access 
requirements  for  records. 

(a)  This  section  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients.  The  DoC  shall  not  impose 
any  other  record  retention  or  access 
requirements  upon  recipients. 

(b)  Financial  records,  supporting 
dociunents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report  or,  for  awards 
that  are  renewed  quarterly  or  aimually, 
from  the  date  of  the  submission  of  the 
quarterly  or  annual  financial  report,  as 
authorized  by  the  DoC.  The  only 
exceptions  are  the  follov^ng: 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  DoC,  the  3-year 
retention  requirement  is  not  applicable 
to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  as  specified  in 
paragraph  (g)  of  this  section. 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  the  DoC. 

(d)  The  Grants  Officer  after 
coordination  with  the  DoC  operating 
unit  shall  request  transfer  of  certain 
records  to  its  custody  from  recipients 
when  it  determines  diat  the  records 
possess  long  term  retention  value. ' 
However,  in  order  to  avoid  dupficate 
recordkeeping,  a  DoC  operating  imit  or 
Grants  Officer  may  make  arrangements 
for  recipients  to  retain  any  records  that 
are  continuously  needed  for  joint  use. 

(e)  The  DoC,  the  Inspector  General, 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  have  the  right  of  timely 
and  unrestricted  access  to  any  books, 
documents,  papers,  or  other  records  of 
recipients  that  are  pertinent  to  the 
awards,  in  order  to  make  audits, 
examinations,  excerpts,  transcripts  and 
copies  of  such  dociunents.  This  right 
also  includes  timely  and  reasonable 


Federal  Register /Vol.  63.  No.  172 /Friday,  September  4.  1998 /Rules  and  Regulations  47171 


471 70  Federal . Register / Vol.  63.  No.  172 /Friday,  September  4,  1998 /Rules  and  Regulations 


access  to  a  recipient's  personnel  for  the 
purpose  of  interview  and  discussion 
related  to  such  documents.  The  rights  of 
access  in  this  paragraph  are  not  Hmited 
to  the  required  retention  period,  but 
shall  last  as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  no  DoC 
operating  unit  shall  place  restrictions  on 
recipients  that  limit  public  access  to  the 
records  of  recipients  that  are  pertinent 
to  an  awfu'd,  except  when  the  DoC 
operating  unit  can  demonstrate  that 
such  records  shalliie  kept  confidential 
and  would  have  been  exempted  from 
disclosure  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  if  the 
records  had  belonged  to  the  DoC 
operating  unit. 

(g)  Paragraphs  {g)(l)  and  (g)(2)  of  this 
section  apply  to  the  following  types  of 
documents,  and  their  supporting 
records:  indirect  cost  rate  computations 
or  proposals,  cost  allocation  plans,  and 
any  similar  accounting  computations  of 
the  rate  at  which  a  particular  group  of 
costs  is  chargeable  (such  as  computer 
usage  chargeback  rates  or  composite 
fringe  benefit  rates). 

(1)  If  the  recipient  submits  to  the 
Federal  awarding  agency  responsible  for 
negotiating  the  recipient's  indirect  cost 
rate  or  the  subrecipient  submits  to  the 
recipient  the  proposal,  plan,  or  other 
computation  to  form  the  basis  for 
negotiation  of  the  rate,  then  the  3-year 
retention  period  for  its  supporting 
records  starts  on  the  date  of  such 
submission. 

(2)  If  the  recipient  is  not  required  to 
submit  to  the  cognizant  Federal 
awarding  agency  or  the  subrecipient  is 
not  required  to  submit  to  the  recipient 
the  proposal,  plan,  or  other  computation 
for  negotiation  purposes,  then  the  3-year 
retention  period  for  the  proposal,  plan, 
or  other  computation  and  its  supporting 
records  starts  at  the  end  of  the  fiscal 
year  (or  other  accounting  period) 
covered  by  the  proposal,  plan,  or  other 
computation. 

Termination  and  Enforcement 

§  1 4.60    Purpose  of  teiTnination  and 
enforcement 

Sections  14.61  and  14.62  set  forth 
uniform  suspension,  termination  and 
enforcement  procedures. 

$  14.61    Termination. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  if  paragraph  (a)(1), 
(2)  or  (3)  apply. 

(1)  By  the  Grants  Officer,  if  a  recipient 
materially  fails  to  comply  with  the 
terms  and  conditions  of  an  award. 

(2)  By  the  Grants  Officer  with  the 
consent  of  the  recipient,  in  which  case 
the4wo  parties  shall  agree  upon  the 
termination  conditions,  including  the 


effective  date  and,  in  the  case  of  partial 
termination,  the  portion  to  be 
terminated. 

(3)  By  the  recipient  upon  sending  to 
the  Grants  Officer  written  notification 
setting  forth  the  reasons  for  such 
termination,  the  effective  date,  and,  in 
the  case  of  partial  termination,  the 
portion  to  be  terminated.  However,  if 
the  Grants  Officer  determines  in  the 
case  of  partial  termination  that  the 
reduced  or  modified  portion  of  the  grant 
will  not  accomplish  the  purposes  for 
which  the  grant  was  made,  it  may 
terminate  the  grant  in  its  entirety  under 
either  paragraph  (a)(1)  or  (2). 

(b)  It  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  referred  to  in  §  14.71(a), 
including  those  for  property 
management  as  applicable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate.  ' 

§14.62    Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  application,  or 
notice  of  award,  the  Grants  Officer  may, 
in  addition  to  imposing  any  of  the 
special  conditions  outlined  in  §  14.14, 
take  one  or  more  of  the  following 
actions,  as  appropriate  in  the 
circiunstances: 

(1)  Temporarily  withhold  payments  of 
funds  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  the  Grants 
Officer  after  coordination  with  the  DoC 
operating  unit. 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  Wholly  or  partly  suspend  or 
terminate  the  current  award. 

(4)  Withhold  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  the  awarding 
agency  shall  provide  the  recipient  an 
opportimity  for  hearing,  appeal,  or  other 
administrative  proceeding  to  which  the 
recipient  is  entitled  under  any  statute  or 
regulation  applicable  to  the  action 
involved. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  the  awarding  agency 


expressly  authorizes  them  in  the  notice 
of  suspension  or  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if  paragraphs  (c) 
(1)  and  (2)  of  this  section  apply. 

(1)  The  costs  result  from  obligations 
which  were  properly  incurred  by  the 
recipient  before  the  effective  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it,  and  in  the  case  of  a 
termination,  are  noncancellable. 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  from  being  subject 
to  debarment  and  suspension  under 
E.O.s  12549  and  12689  and  the  DoC 
implementing  regulations  (see  §  14.13) 
at  15  CFR  Fart  26. 

Subpart  D— After-the-Award 
Requirements 

§14.70    Purpose. 

Sections  14.71  through  14.73  contain 
closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 

§14.71    Closeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  award,  all  financial, 
performance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  The  Grants  Officer  may 
approve  extensions  when  requested  by 
the  recipient. 

(b)  Unless  the  Grants  Officer 
authorizes  an  extension,  a  recipient 
shall  liquidate  all  obligations  incurred 
vmder  the  award  not  later  than  90 
calendar  days  after  the  funding  period 
or  the  date  of  completion  as  specified  in 
the  terms  and  conditions  of  the  award 
or  in  agency  implementing  instructions. 

(c)  The  Grants  Officer  shall  authorize 
and  the  DoC  shall  make  prompt 
payments  to  a  recipient  for  allowable 
reimbursable  costs  imder  the  award 
being  closed  out. 

(d)  The  recipient  shall  promptly 
refund  any  bdances  of  unobligated 
funds  that  the  DoC  has  advanced  or  paid 
and  that  is  not  authorized  to  be  retained 
by  the  recipient  for  use  in  other  projects. 
OMB  Qrcular  A-129  governs 
imretumed  amoimts  that  become 
delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  the  Grants 
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Officer  shall  make  a  settlement  for  any 
upward  or  downward  adjustments  to 
the  Federal  share  of  costs  after  closeout 
reports  are  received. 

(f)  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  bom  the 
Federal  Government  in  accordance  with 
§§  14.31  through  14.37. 

(g)  In  the  event  a  final  audit  has  not 
been  performed  prior  to  the  closeout  of 
an  award,  the  DoC  shall  retain  the  right 
to  recover  an  appropriate  amount  after 
fully  considering  the  recommendations 
on  disallowed  costs  resulting  from  the 
final  audit 

§  14.72    Subsequent  adjustntents  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following: 

(1)  The  right  of  the  DoC  to  disallow 
costs  and  recover  funds  on  the  basis  of 
a  later  audit  or  other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  resiUt  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  §  14.26. 

(4)  Property  management 
requirements  in  §§  14.31  through  14.37. 

(5)  Records  retention  as  required  in 
§14.53. 

(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  DoC  and 
the  recipient,  provided  the 
responsibilities  of  the  recipient  referred 
to  in  §  14.73(a),  including  those  for 
property  management  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

§  14.73    Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  If  not  paid  within 
a  reasonable  period  after  the  demand  for 
payment,  the  Grants  Officer  may  reduce 
the  debt  by: 

(1)  Making  an  administrative  offset 
against  other  requests  for 
reimbursements: 

(2)  Withholding  advance  payments 
otherwise  due  to  the  recipient;  or 

(3)  Taking  other  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by 
law,  the  DoC  diall  charge  interest  on  an 
overdue  debt  in  accordance  with  4  CFR 
Chapter  n,  "Federal  Claims  Collection 
Standards." 


Appendix  A  to  Part  14— Contract 
Provisions  - 

All  contracts,  awarded  by  a  recipient 
including  small  purchases,  shall  contain  the 
following  provisions  as  applicable: 

1.  Equal  Employment  Opportunity— AH 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.0. 11246,  "Equal 
Employment  Opportunity,"  as  amended  by 
E.0. 11375,  "Amending  Executive  Order 
11246  Relating  to  Equal  Employment 
Opportunity,"  and  as  supplemented  by 
regulations  at  41  CFR  part  60,  "Office  of 
Federal  Contract  Compliance  Programs, 
Equal  Employment  Opportunity,  Department 
of  Labor." 

2.  Copeland  "Anti-Kickback"  Act  (18 
U.S.C.  874  and  40  U.S.C.  276c}— All 
contracts  and  subgrants  in  excess  of  $2000 
for  construction  or  repair  awarded  by 
recipients  and  subrecipients  shall  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C.  874),  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  3,  "Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  from  the  United  States").  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 
suspected  or  reported  violations  to  the  DoC 
operating  unit. 

3.  Davis-Bacon  Act,  as  amended  (40  U.S.C. 
276a  to  a-7j— When  required  by  Federal 
program  legislation,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  $2000  shall 
include  a  provision  for  compliance  with  the 
Davis-Bacon  Act  (40  U.S.C.  276a  to  a-7)  and 
as  supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5,  "Labor  Standards 
Provisions  Applicable  to  Contracts  Governing 
Federally  Financed  and  Assisted 
Construction").  Under  this  Act,  contractors 
shall  be  required  to  pay  wages  to  laborers  and 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  CKepartment  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  the  acceptance  of  the 
wage  determination.  The  recipient  shall 
report  all  susp>ected  or  reported  violations  to 
the  DoC  operating  unit 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  32 7-335>— Where 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  $2000  for  construction 
contracts  and  in  excess  of  $2500  for  other 
contracts  that  involvs  the  employment  of 
mechanics  or  laborers  shall  include  a 
provision  for  compliance  with  Sections  102 
and  107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  327-333),  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5).  Under  Section 


102  of  the  Act,  each  contractor  shall  l>e 
required  to  compute  the  wages  of  every 
mechanic  and  laborer  on  the  basis  of  a 
standard  woik  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  1\% 
times  the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shall  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous  or 
dangerous.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
woik  shall  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  part  401,  "Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Cooperative  Agreements,"  and  any 
implementing  regulations  issued  by  the 
awarding  agency. 

6.  Clean  Air  Act  (42  U.S.C.  7401  et  seq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C  1251  etseq.].  as  amended— 
Contracts  and  subgrants  of  amounts  in  excess 
of  $100,000  shall  contain  a  provision  that 
requires  the  recipient  to  agree  to  comply  with 
all  applicable  standards,  orders  or  regulations 
issued  pursuant  to  the  Clean  Air  Act  (42 
U.S.C.  7401  et  seq.)  and  the  Federal  Water 
Pollution  Control  Act  as  amended  (33  U.S.C. 
1251  et  seq.).  Violations  shall  be  reported  to 
the  DoC  operating  unit  and  the  Regional 
Office  of  the  Environmental  Protection 
Agency  (EPA). 

7.  Byrd  Anti-Lobbying  Amendment  (31 
U.S.C.  1352) — Contractors  who  apply  or  bid 
for  an  award  of  $100,000  or  more  shall  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  it  will  not  and  has  not 
used  Federal  appropriated  funds  to  pay  any 
person  or  organization  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress,  at 
an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  Federal 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  any 
Federal  award.  Such  disclosures  are 
forwarded  from  tier  to  tier  up  to  the 
recipient 

8.  Debarment  and  Suspension  (E.O.S  12549 
and  12689) — No  contract  shall  be  made  to    , 
parties  listed  on  the  General  Services 
Administration's  List  of  Parties  Excluded 
from  Federal  Procurement  or 
Nonprocurement  Programs  in  accordance 
with  E.O.s  12549  and  12689.  "Debarment  and 
Suspension"  as  implemented  by  DoC 
regulations  at  15  CFR  Part  26.  This  list 
contains  the  names  of  parties  debarred, 
suspended,  or  otherwise  excluded  by 
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agencies,  and  contractors  declared  ineligible 
under  statutory  or  regulatory  authority  other 
than  E.0. 12549.  Contractors  with  awards 
that  exceed  the  small  purchase  threshold 
shall  provide  the  required  certification 
regarding  its  exclusion  status  and  that  of  its 
principal  employees. 

IFR  Doc.  98-22725  Filed  9-3-98;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
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Center  Employee  Stock  Ownership 
Plans;  Section  411(d)(6)  Protected 
Benefits  (Taxpayer  Relief  Act  of  1997); 
Qualified  Retirement  Plan  Benefits 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

summary:  This  document  contains  final 
and  temporary  regulations  providing  for 
changes  to  the  rules  regarding  qualified 
retirement  plan  benefits  that  are 
protected  from  reduction  by  plan 
amendment,  that  have  been  made 
necessary  by  the  Taxpayer  Relief  Act  of 
1997  (TRA  "97).  The  temporary 
regulations  change  the  existing 
regulations  to  conform  with  the  TRA  '97 
rules  regarding  in-kind  distribution 
requirements  for  certain  employee  stock 
ownership  plans,  and  specify  the  time 
period  during  which  certain  plan 
amendments  for  which  relief  has  been 
granted  by  TRA  '97  may  be  made 
without  violating  the  prohibition  against 
plan  amendments  that  reduce  accrued 
benefits.  These  temporary  regtilations 
affect  sponsors  of  quaUfied  retirement 
plans,  employers  that  maintain  qualified 
retirement  plans,  and  qualified 
retirement  plan  participants.  The  final 
regulations  amend  the  existing  final 
regulations  to  cross-reference  the 
temporary  regulations.  The  text  of  the 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regtilations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

DATES:  These  regtilations  are  effective 
September  4, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  S.F.  Marshall,  (202)  622-6030 
(not  a  toll-firee  etunber). 
SUPPLEMENTARY  INFORMATION: 


Background 

This  docmnent  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  section  411(d)(6).  These 
temporary  regulations  change  the  rules 
under  section  411(d)(6)  regarding 
qualified  retirement  plan  benefits  that 
are  protected  from  reduction  by  plan 
amendment,  to  take  into  accoimt 
amendments  made  by  the  Taxpayer 
Relief  Act  of  1997  (TRA  '97),  Public  Law 
105-34,  111  Stat.  788  (1997). 
Specifically,  these  temporary 
regulations  change  the  existing 
regulations  to  conform  to  the  TRA  '97 
amendments  to  section  409  regarding 
the  general  requirement  that  employee 
stock  ownership  plans  offer 
distributions  in  the  form  of  employer 
securities.  In  addition,  these  temporary 
regulations  specify  the  time  period 
during  which  certain  plan  amendments 
for  which  relief  has  been  granted  by 
TRA  '97  may  be  made  without  violating 
section  411(d)(6). 

Explanation  of  Provisions 

Section  411(d)(6)  provides  that  a  plan 
is  not  treated  as  satisfying  the 
requirements  of  section  411  if  the 
accrued  benefit  of  a  participant  is 
decreased  by  a  plan  amendment.  Under 
section  411(d)(6)(B),  a  plan  amendment 
that  eliminates  an  optional  form  of 
benefit  is  treated  as  reducing  accrued 
benefits  to  the  extent  that  the 
amendment  applies  to  benefits  accrued 
as  of  the  later  of  the  adoption  date  or  the 
effective  date  of  the  amendment. 
Sections  1.411(d)-4,  Q&A-l(b)(l)  and 
1.401(a)(4)-4(e)  specify  that  different 
optional  forms  of  benefit  within  the 
meaning  of  section  411(d)(6)(B)  result 
from  differences  in  the  medium  of  a 
distribution  (e.g.,  cash  or  in-kind)  from 
a  plan.  Section  411(d)(6)(C)  provides 
that  any  tax  credit  employee  stock 
ownership  plan  or  any  employee  stock 
ownership  plan  is  not  treated  as  failing 
to  meet  the  requirements  of  section 
411(d)(6)  merely  because  it  modifies 
distribution  options  in  a 
nondiscriminatory  manner. 

Special  Rules  Regarding  Medium  of 
Distribution  From  ESOPs 

Section  409(h)  contains  requirements 
relating  to  distributions  from  tax  credit 
employee  stock  ownership  plans. 
Section  4975(e)(7)  extends  die 
requirements  of  section  409(h)  to  other 
employee  stock  ownership  plans  as 
well,  and  section  401(a)(23)  extends  the 
requirements  of  section  409(h)  to 
qualified  plans  that  are  stock  bonus 
plans.  Under  section  409(h)(1)(A),  an 
employee  stock  ownership  plan  or  other 
stock  bonus  plan  generally  is  required  to 


make  distributions  available  in  the  form 
of  employer  securities.  Prior  to  its 
amendment  by  TRA  '97,  section 
409(h)(2)  provided  an  exception  to  this 
rule  in  the  case  of  an  employer  whose 
charter  or  bylaws  restrict  the  ownership 
of  substantially  all  outstanding 
employer  securities  to  employees  or  to 
a  trust  described  in  section  401(a). 

Under  section  1361,  certain  small 
business  corporations  that  do  not  have 
inore  than  75  shareholders  are  eligible 
to  elect  treatment  as  S  corporations 
whose  tax  attributes  generally  flow 
through  to  shareholders  in  accordance 
with  the  rules  of  subchapter  S  of  chapter 
1  of  subtitle  A  of  the  Internal  Revenue 
Code.  Prior  to  the  Small  Business  Job 
Protection  Act  of  1996  (SBJPA),  Public 
Law  104-188, 110  Stat.  1755  (1996),  an 
S  corporation  could  not  maintain  an 
employee  stock  ownership  plan  because 
an  S  corporation  could  not  have  a 
qualified  trust  described  in  section 
401(a)  as  a  shareholder.  SBJPA  amended 
the  requirements  for  S  corporations, 
effective  for  tax  years  begiiming  after 
December  31, 1996,  to  permit  certain 
tax-exempt  organizations,  including 
qualified  trusts  described  in  section 
401(a),  to  be  S  corporation  shareholders. 

TRA  '97  made  an  additional  change  to 
the  rules  governing  qualified  plans 
holding  securities  of  an  S  corporation 
employer,  to  make  it  easier  for  S 
corporation  employers  to  facilitate 
employee  ownership  of  employer 
securities  through  qualified  plans. 
Section  1506  of  TRA  '97  extends  the 
exception  of  section  409(h)(2)  to  cover 
S  corporations,  effective  for  taxable 
years  beginning  after  December  31, 
1997.  Pursuant  to  this  change,  tax  credit 
employee  stock  ownership  plans, 
employee  stock  ownership  plans,  and 
other  stock  bonus  plans  established  and^ 
maintained  by  S  corporation  employers 
are  not  required  to  offer  distributions  in 
the  form  of  employer  securities. 

Section  1.411(d)-4.  Q&A-2(d)(2)(ii) 
provides  an  exception  from  the 
requirements  of  section  411(d)(6)  for 
plan  amendments  that  eliminate 
optional  forms  of  benefit  from  a  tax 
'  credit  employee  stock  ovmership  plan, 
an  employee  stock  ownership  plan,  or  a 
stock  bonus  plan,  for  certain  employers. 
Section  1.411(d)-4,  Q&A-2(d)(2)(u)     ' 
applies  to  employers  that  become 
substantially  employee-owned,  if  the 
employer  otherwise  meets  the 
requirements  of  section  409(h)(2)  with 
respect  to  restrictions  on  the  ownership 
of  outstanding  employer  stock.  These 
temporary  regulations  expand  this 
exception  finm  the  requirements  of 
section  411(d)(6)  to  apply  to  S 
corporations  as  well,  to  reflect  the  TRA 
'97  changes  to  section  409(h). 
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Rules  for  Plan  Amendments  Pursuant  to 
TRA '97 

Section  1541  of  TRA  *97  contains 
provisions  relating  to  plan  amendments 
that  are  adopted  as  a  result  of  TRA  '97. 
If  section  1541  applies  to  a  plan 
amendment,  section  lS41(a)  provides 
that  the  plan  will  be  treated  as  operated 
in  accordance  with  its  terms  and  will 
not  fail  to  satisfy  the  requirements  of 
section  411(d)(6)  by  reason  of  the 
Eunendment.  Section  1541  appUes  to  a 
plan  amendment  that  is  made  pursuant 
to  a  legislative  change  in  the  pension 
and  employee  benefit  provisions  of  TRA 
'97,  provided  the  following  conditions 
are  satisfied.  First,  the  plan  amendment 
must  be  adopted  before  the  first  day  of 
the  first  plan  year  beginning  on  or  after 
January  1, 1999  (2001,  in  the  case  of  a 
governmental  plan,  as  defined  in  section 
414(d)).  Second,  the  plan  must  be 
operated  in  accordance  with  the  terms 
of  the  plan  amendment,  beginning  on 
the  date  the  legislative  change  takes 
effect,  or,  if  the  amendment  is  not 
required  by  the  legislative  change,  the 
effective  date  of  the  amendment 
specified  by  the  plan.  Third,  the  plan 
amendment  must  be  made  retroactively 
effective. 

.The  remedial  amendment  period  fat 
adopting  plan  amendments  to  which 
section  1541  of  TRA  '97  applies  was 
extended  pursuant  to  the  rules  of 
section  401(b)  in  Rev.  Proc.  98-14 
(1998-4 1.R.B.  22).  To  provide  a  uniform 
time  for  plan  amendment,  these 
temporary  regulations  extend  the  time 
for  the  section  411(d)(6)  relief  provided 
by  section  1541  of  TRA  '97  to  the  end 
of  the  remedial  amendment  period  for 
these  plan  amendments. 

Other  Section  411{dX6)  Issues 

In  Notice  98-29  (1998-22 1.R.B.  8), 
the  IRS  requested  public  comment 
regarding  a  numb^  of  possible  methods 
of  providing  section  411(d)(6)  relief, 
particularly  for  defined  contribution 
plans.  The  IRS  will  also  consider 
comments  submitted  pursuant  to  Notice 
98-29  that  propose  other  methods  of 
providing  section  411(d)(6)  relief  to 
address  special  concerns  of  employee 
stock  ownership  plans. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EG 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 


information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information:  The  prindpd 
author  of  these  regulations  is  Linda  S.F. 
Marshall,  Office  of  the  Associate  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations).  However,  other 
persoimel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  Hie  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

AudMrity:  26  U.S.C  780S  *  *  * 

§  1.411(d>-4T  also  issued  under  26 
U.S.C  411(d)(6).  *  •  • 

Par.  2.  Section  1.411(d)-4  is  amended 
by: 

1.  Removing  the  reference  "Qa^-5" 
and  adding  Q&A-2"  in  its  place  in  the 
first  sentence  of  Q&A-2(d)(l) 
introductory  text 

2.  Adding  a  sentence  at  the  end  of 
Q&A-2(d)(3)  to  read  as  follows: 

fl.4ii(dM   Saciion  411(d)(6) piotaclsd 
iMnefits. 

*  •        •        •        • 

Q-2:*  •  • 

A-2:«  •  * 

(d)*  •  • 

(3)  •  •  •  (For  taxable  years  beginning 
after  December  31. 1997,  see  §  1.411(d)- 
4TQ4A-2(d).) 

•  •        •        •        • 

Par.  3.  Section  1.411(d)-4T  is  added 
to  read  as  follows: 

S1.411(d)^«T    Seetloa  411  (d)(6)  prolBctad 
benefits  (temporary). 

Q&A-l :  [Reserved] .  For  further 
information,  see  §  1.411(d)-4  Q&A-l. 

Q-2:  To  what  extent  may  section 
411(d)(6)  protected  benefits  under  a 
plan  be  reduced  or  eliminated? 

A-2:  (a)  through  (c)  [Reserved].  Fw 
further  information,  see  §  1.411(d>-4 
Q&A-2  (a)  through  (c). 

(d)  ESOP  and  stock  bonus  plan 
exception — (1)  In  general.  Subject  to  the 


limitations  in  paragraph  (d)(2)  of  this 
Q&A-2.  a  tax  credit  employee  stock 
ownership  plan  (as  defined  in  section 
409(a)),  an  employee  stock  ownership 
plan  (as  defined  in  section  4975(e)(7)), 
or  a  stock  bonus  plan  that  is  not  an 
employee  stock  ownership  plan  will  not 
be  treated  as  violating  the  requirements 
of  section  411(d)(6)  merely  because  of 
the  circumstances  described  in 
paramaph  (d)(l)(ii)  of  dais  Q4A-2. 

(i)  [Reserved].  For  further  information, 
see  §  1.411(d)-4  Q*A-2(d)(l)(i). 

(ii)  Employer  becomes  substantially 
employee-owned  or  is  an  S  corporation. 
"  The  employer  eliminates,  or  retains  the 
discretion  to  eliminate,  with  respect  to 
all  participants,  optional  forms  of 
benefit  by  substituting  cash 
distributions  for  distributions  in  the 
form  of  employer  stock  with  respect  to 
benefits  subject  to  section  409(h)  in  the 
circumstances  described  in  paragraph 
(d)(lMii)(A)  or  (B)  of  this  Q«tA-2,  but 
only  if  the  employer  otherwise  meets 
the  requirements  of  section  409(h)(2) — 

(A)  tlie  employer  becomes 
substantially  employee-owned;  or 

(B)  For  taxable  years  of  the  employer 
begirming  after  December  31, 1997,  the 
employer  is  an  S  corporation  as  defined 
in  section  1361. 

(iii)  and  (iv)  [Reserved].  For  further 
information,  see  §  1.411(d>-4  QfcA- 
2(d)(1)  (iii)  and  (iv). 

(2)  Limitations  on  ESOP  and  stock 
bonus  plan  exceptions.  (Reserved).  For 
furtho-  infiormation.  see  §  1.411(d)-4 
QftA-2(d)(2). 

(3)  Effective  date.  Paragraph  (d)  of  this 
Q&A-2  applies  for  taxabb  years 
b^inning  after  Decemb^  31. 1997.  For 
taxable  years  beginning  prior  to  January 
1. 1998.  see  §  1.411(d)-4  QAA-2(d). 

(4)  [Reserved].  For  further 
information,  see  §  1.411(d)-4  QkA- 
2(d)(4). 

Q&A-3  through  QftA-10  [Reserved]. 
For  further  information,  see  §  1.411(d)- 
4  QatA-3  through  QScA-lO. 

Q-11:  To  what  extent  may  a  plan 
amendment  that  is  made  pursuant  to  the 
Taxpayer  Relief  Act  of  1997  (TRA  '97) 
(Public  Law  105-34.  Ill  Stat  788) 
reduce  or  eliminate  section  411(d)(6) 
protected  benefits? 

A-11:  A  plan  amendment  does  not 
violate  the  requirements  of  section 
411(d)(6)  merely  because  the  plan 
amendment  reduces  or  eliminates 
section  411(d)(6)  protected  benefits  as  of 
the  effieictive  date  of  the  plan 
amendment,  provided  that — 

(a)  The  plan  amendment  is  made 
pursuant  to  an  amendment  made  by  tide 
XV,  or  subtitle  H  of  tide  X,  of  TRA  '97; 
and 

(b)  The  plan  amendment  is  adopted 
no  later  than  the  last  day  of  any 


Federal  Register/Vol.  63.  No.  172/Friday,  September  4,  1998/Rule8  and  Regulations 


47175 


47174  Federal  Register/ Vol.  63,  No.  172 /Friday,  September  4,  1998 /Rules  and  Regulations 


remedial  amendment  period  that 
applies  to  the  plan  pursuant  to 
§§  1.401(b)-l  and  1.401(b)-lT  for 
changes  under  TRA  '97. 

Approved:  July  24, 1998. 
Michael  P.  Dolan. 

Deputy  Commissioner  of  Internal  Revenue. 
Donald  C.  Lubkk, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  9&-23569  Filed  9-3-98;  8:45  am] 

WLUNQ  COOE  4O0-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CG007-98-O55] 

Drawt)ridge  Operation  Regulations; 
Biscayne  Bay,  Miami,  FL 

AGENCY:  Coast  Guard,  DOT. 

action:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  Notice  is  hereby  given  that 
the  Coast  Guard  has  issued  a  temporary 
deviation  to  the  regulation  governing 
the  operation  of  the  East  Venetian 
Causeway  Drawbridge  across  Biscayne 
Bay,  between  Miami  and  Miami  Beach, 
at  Miami  Beach,  Dade  County.  Florida. 
This  deviation  allows  the  drawbridge 
owner  or  operator  to  close  the  bridge 
from  5  p.m.  until  8  a.m.  daily.  The  draw 
will  open  each  hour  on  the  hour  from 
8  a.m.  to  5  p.m.,  daily.  The  draw  shall 
open  at  any  time  for  public  vessels  of 
the  United  States,  State  and  local 
vessels  used  in  public  safety,  vessels  in 
distress  where  a  delay  would  endanger 
life  or  property,  commercial  vessels 
engaged  in  rescue  or  emergency  salvage 
operations,  and  vessels  seeking  shelter 
firom  severe  weather.  This  temporary 
deviation  is  issued  to  allow  the  bridge 
owner  to  safely  conduct  necessary 
repairs  to  the  drawbridge. 
DATES:  This  deviation  is  effective  from 
8  a.m.  on  August  21  until  5  p.m.  on 
October  19, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brodie  Rich.  Project  Manager,  Seventh 
Coast  Guard  District,  Bridge  Section  at 
(305)  53&-5117. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  East  Venetian  Causeway 
Drawbridge  across  Biscayne  Bay 
between  Miami  and  Miami  Beach,  has  a 
vertical  clearance  of  5.8  feet  above  mean 
high  water  (MHW)  and  8  feet  above 
mean  low  water  (MLW)  measured  at  the 
fenders  in  the  closed  position.  On 
August  12, 1998,  the  State  of  Florida 


Department  of  Transportation  requested 
a  deviation  from  the  current  operating 
schedule  in  33  CFR  117.269.  This 
temporary  deviation  was  requested  to 
allow  necessary  repairs  to  the 
drawbridge  and  relieve  concerns  by  the 
Venetian  Isle  residents  that  the  leafs  of 
the  drawbridge  might  get  caught  in  the 
open-to-navigation  position,  thereby 
stranding  residents  on  the  islands  while 
the  West  Venetian  Drawbridge  over  the 
Intracoastal  Waterway  is  being  replaced. 
The  District  Commander  has  granted  a 
temporary  deviation  from  the  operating 
requirements  listed  in  33  CFR  117.269 
governing  the  East  Venetian  Causeway 
Bridge  across  Biscayne  Bay  in 
accordance  with  the  provisions  of  33 
CFR  1 1 7.35(a)  for  the  purpose  of 
conducting  repairs  to  the  drawbridge. 
Under  this  deviation,  the  East  Venetian 
Causeway  Drawbridge  need  open  only 
on  the  hour  from  8  a.m.  to  5  p.m.,  daily. 
At  all  other  times,  the  drawbridge  may 
remain  in  the  closed  position.  Tlie 
deviation  is  effective  for  a  period  of  60 
days  beginning  on  August  21, 1998  and 
ending  on  October  19, 1998. 

Dated:  August  24, 1998. 
Nonnan  T.  Saunders, 

Rear  Admiral,  U.S.  Coast  Guard,  Conunander, 
Seventh  Coast  Guard  District. 
[FR  Doc.  98-23899  Filed  9-3-98;  8:45  am] 
BRIMQ  COM  4»10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD11-0ft-012] 

Drawbridge  Operation  Regulations; 
Sacramento  River,  Sacramento  and 
Yolo  Counties,  CA,  Union  Pacific  "i" 
Street  Railroad  Bridge 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

frt)m  regulations. 

SUMMARY:  Notice  is  hereby  given  that 
the  Coast  Guard  has  issued  a  temporary 
deviation  to  the  regulations  governing 
the  opening  of  the  Union  Pacific  "I" 
Street  Railroad  swing  bridge  over  the 
Sacramento  River  in  Sacramento,  CA. 
The  deviation  specifies  that  the  bridge 
need  not  open  for  vessels  from  6  a.m. 
Monday.  September  14  through  10  p.m. 
Wednesday,  September  16, 1998.  The 
purpose  of  this  deviation  is  to  allow  the 
Union  Pacific  Railroad  and  its 
contractors  to  perform  preventative 
maintenance  on  the  hydraulic  system  on 
the  bridge. 

DATES:  Effective  period  of  the  deviation 
is  6  a.m.  Monday  September  14, 1998 


through  10  p.m.  Wednesday  September 
16. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jerry  Olmes,  Bridge  Administrator, 
Eleventh  Coast  Guard  District,.  Building 
50-6  Coast  Guard  Island,  Alameda,  CA 
94501-5100,  telephone  (510)  437-3515. 
SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  anticipates  that  the  economic 
consequences  of  this  deviation  will  be 
minimal.  The  Coast  Guard  has  contacted 
local  marine  interests  to  determine  dates 
when  the  3-day  closure  would  have  less 
of  an  impact  to  the  marine  public.  The 
Union  Pacific  Railroad  initially  wanted 
to  close  the  bridge  in  late  August,  but  a 
local  cruise  company  requested  the 
work  be  delayed  tmtil  after  Labor  Day, 
when  commercial  and  recreational 
activity  is  less.  The  Railroad  agreed  that 
while  maintenance  was  needed,  they 
would  delay  repairs  imtil  after  Labor 
Day.  With  advance  notice,  vessel 
operators  can  plan  their  transits 
accordingly. 

This  deviation  bom  the  normal 
operating  regulations  in  33  CFR  117.189 
is  authorized  in  accordance  with  the 
provisions  of  33  CFR  117.35. 

Dated:  August  21, 1998. 
Themas  H.  Collins, 

Vice  Admiral,  U.S.  Coast  Guard,  Commander 
Eleventh  Coast  Guard  District. 
IFR  Doc.  98-23898  Filed  9^3-08;  8:45  am] 
HUMO  COOE  4t10-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD0C3-3024a,  MD025-3024a,  MD066- 
3024a:  FRL-614S-q 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Maryland;  Conditional  Limited 
Approval  of  Major  VOC  Source  RACT 
and  Minor  VOC  Source  Requirements 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  conditionally  and 
limitedly  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Maryland. 
These  revisions  pertain  to  Maryland's 
major  source  volatile  organic  compound 
(VOC)  reasonably  available  control 
technology  (RACT)  regulation  and 
minor  VOC  soimre  requirements.  The 
RACT  regulation  applies  to  major  VOC 
sources  ^at  are  not  covered  by 
Maryland's  category  specific  VOC  RACT 
regulations.  The  minor  soiuce 
requirements  apply  to  smaller  VOC 
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sources  that  are  not  covered  by  RACT 
regulations. 

DATES:  This  direct  final  rule  is  effective 
on  November  3, 1998  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  October  5, 1998.  U  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Comments  may  be  mailed  to 
David  L  Arnold,  Chief,  Ozone  and 
Mobile  Sources  Branch,  Mailcode 
3AP21,  U.S.  Environmental  Protection 
Agency,  Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  nomud  business 
hours  at  the  Air  ^tection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  m,  1650  Arch  Street, 
Ph^adelphia,  Pennsylvania  19103  and 
the  Maryland  Department  of  the 
Environment.  2500  Broening  Highway. 
Baltimore,  Maryland,  21224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  A.  Pino.  (215)  814-2181,  at  the 
EPA  Region  III  address  above,  or  via  e- 
mail  at  pino.maria@epa.gov.  While 
information  may  be  requested  via  e- 
mail,  any  comments  must  be  submitted 
in  writing  to  the  EPA  Region  m  address 
above. 

SUPPLEMENTARY  INFORMATION: 

Background — State  Submittals 

On  April  5, 1991,  the  State  of 
Maryland  formally  submitted 
amendments  to  its  air  quality 
regulations  to  EPA  as  a  SIP  revision. 
Among  the  amendments  submitted  were 
revisions  to  COMAR  26.11.06.06, 
Maryland's  minor  VOC  source 
requirements.  Also  included  in 
Maryland's  April  5, 1991  SIP  revision 
request  was  the  addition  of  COMAR 
26.11. 19.02G,  which  requires  RACT  for 
major  sources  of  VOC  that  are  not 
covered  by  Maryland's  category  specific 
VOC  RACT  regulations.  Throughout  the 
remainder  of  ^s  notice,  COMAR 
26.11. 19.02G  shall  be  termed 
Maryland's  generic  major  source  VOC 
RACT  regulation.  All  other  amendments 
submitted  to  EPA  in  Maryland's  April  5, 
1991  SIP  revision  request  have  been 
approved  into  Maryland's  SIP  through 
separate  rulemaking  actions.  (See  58  FR 
63085.  59  FR  60908  and  60  FR  2018.) 
This  rulemaking  action  only  pertains  to 
the  portion  of  Maryland's  April  5, 1991 
submittal  related  to  the  addition  of 
COMAR  26.11.19.02G,  Maryland's 
generic  major  VOC  source  RACT 
regulation,  and  revisions  to  COMAR 


26.11.06.06.  Maryland's  minor  VOC 
source  requirements. 

On  June  8. 1993,  the  State  of 
Maryland  again  submitted  amendments 
to  its  air  quality  regulations  to  EPA  as 
a  SIP  revision.  The  Jime  8, 1993 
submittal  establishes  statewide 
applicability  for  Maryland's  generic 
major  source  VOC  RACT  regulation  and 
category  specific  VOC  RACT 
regulations,  lowers  the  applicability 
threshold  for  VOC  RACT  regulations, 
expands  the  geographic  applicability  of 
Maryland's  minor  VOC  soiux» 
requirements,  and  corrects  deficiencies 
in  Maryland's  Stage  I  Vapor  Recovery 
regulation.  This  ndemaldng  action 
pertains  only  to  the  amendments 
contained  in  Maryland's  June  8. 1993 
submittal  related  to  its  generic  major 
VOC  source  RACT  regulation  and  its 
minor  VOC  source  regiilaticms,  CCMAR 
26.11.19.02G  and  COMAR  26.11.06.06. 
respectively.  All  other  regidations 
contained  in  the  June  8, 1993  submittal 
were  the  subject  of  a  separate 
rulemaking  action.  (See  60  FR  2018.) 

On  July  12, 1995.  the  Maryland 
Department  of  the  Environment 
submitted  additional  amendments  to  its 
air  quality  regidations  to  EPA  as  a  SIP 
revision.  The  July  12. 1995  submittal 
contained  amendments  to  the  definition 
of  the  term  "major  stationary  soiut»  of 
VOC"  and  Maryland's  generic  major 
source  VOC  RACT  regulation,  COMAR 
26.11.19.01B(4)  and  26.11.19.02G, 
respectively.  The  revisions  lowered  the 
major  source  threshold  for  the  Maryland 
portion  of  the  Washington,  DC  ozone 
nonattainment  area,  Calvert,  Charles, 
Frederick,  Montgomery,  and  Prince 
George's  Counties,  and  required  RACT 
on  these  newly  defined  major  sovuces. 

As  required  by  40  CFR  51.102,  the 
State  of  Maryland  has  certified  that 
public  hearings  with  regard  to  these 
proposed  revisions  were  held  in 
Maryland  on  October  11, 1990  in 
Annapolis,  Maryland,  on  November  17, 
18,  and  20, 1992  in  Frederick, 
Centreville,  and  Coliunbia,  Maryland 
respectively,  and  on  December  15. 1994 
in  Baltimore.  Maryland. 

EPA  Rulemaking  HisttHy 

On  March  1, 1996,  EPA  proposed 
conditional  approval  of  Maryland's 
April  5, 1991  and  June  8. 1993  revision 
submittals  pertaining  to  COMAR 
26.11.19.02G  and  COMAR  26.11.06.06 
(61  FR  8009).  Approval  was  conditioned 
on  the  State  of  Maryland  certifying  that  ~ 
it  has  determined  and  imposed  RACT 
for  all  the  major  VOC  sources  covered 
by  the  VOC  RACT  regulation  and 
submitted  those  enforceable  RACT 
determinations  to  EPA  as  SIP  revisions. 
That  certification  was  to  be  niade  by  the 


Maryland  Department  of  the 
Environment  by  no  later  that  one  year 
from  the  date  EPA  promulgated  final 
conditional  approval  of  the  SIP  revision. 
If  the  State  fsiiled  to  do  so,  that  final 
conditional  approval  would  have 
converted  to  a  disapproval.  Because 
proposed  conditionsd  approval  does  not 
comply  with  EPA's  generic  RACT 
policy,  described  below,  EPA  must         " 
withdraw  its  March  1, 1996  proposed 
conditi(Mial  approval.  No  public 
comments  were  received  on  this 
proposal.  Therefore,  in  the  proposed 
rules  section  of  this  Federal  Register 
pubUcation,  EPA  is  publishing  a 
separate  dociunent  that  will  withdraw 
its  March  1, 1996  proposed  conditional 
approval. 

EPA's  Generic  RACT  Policy 

On  November  7. 1996.  Ms.  Sally  L. 
Shaver.  Director  of  EPA's  Air  Qujdity 
Strategies  &  Standards  Division  signed  a 
memorandum  entitled.  "Approval 
Options  for  Generic  RACT  Rales 
Submitted  to  meet  the  ncm-CTG  VOC 
RACT  Requirement  and  Certain  NOx 
RACT  Requirements."  This  policy 
memorandum  sets  out  the  difiierent 
options  available  to  EPA  for  ndemaking 
on  generic  RACT  SIPs,  and 
circumstances  under  which  each 
rulemaking  option  would  be 
appropriate.  According  to  this  policy, 
full  approval  cannot  be  granted  until  the 
State  has  submitted  and  EPA  has 
approved  RACT  rules  for  sources 
covering  all  but  a  de  minimis  level  of 
emissions.  When  this  is  not  the  case, 
EPA's  generic  RACT  policy  provides 
that  EPA  should  propose  limited 
approval  of  the  generic  RACT  rule 
because  it  strengthens  the  SEP  and  at  the 
same  time  EPA  should  propose 
conditipnal  approval  based  upon  the 
State's  commitment  to  (1)  submit  for 
approval  into  the  SIP,  the  case-by-case 
RACT  proposals  for  all  sources  subject 
to  the  RACT  requirements,  and  (2) 
certify  that  it  has  submitted  case-by-case 
RACT  proposals  for  all  sources  subject 
to  the  RACT  requirements  currently 
knovtm  to  the  State  or  demonstrate  that 
the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions.  The  rationale  for  the 
conditional  limited  approval  is 
described  in  detail  below. 

EPA's  Analysis  of  the  SIP  Revisions 

Clean  Air  Act  Requirements:  To 
comply  with  the  RACT  provisions  of  the 
Act,  Maryland  was  required  to  expand 
its  RACT  regulations  to  apply  statewide. 
It  had  to  adopt  all  RACT  regulations  for 
all  VOC  sources  for  which  EPA  has 
pubhshed  a  Control  Techniques 
Guideline  (CTG)  and  all  major  non-CTG 
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VOC  sources  (so-called  generic  VOC 
sources)  with  the  potential  to  emit  ^  25 
tons  per  year  (TPY)  in  Cecil  County  and 
the  Baltimore  nonattainment  area  and  > 
50  TPY  in  the  remainder  of  the  State. 
These  major  non-CTG  sovirces  are 
subject  to  Maryland's  generic  major 
source  VOC  RACT  regulation. 

State  Submittals:  Maryland's  generic 
major  source  VOC  RACT  regulation, 
COMAR  26.11.19.02G.  was  originally 
submitted  to  EPA  on  April  5, 1991  to 
comply  with  the  RACT  Fix-up 
requirements  of  section  182(a)(2)  of  the 
Act.  COMAR  26.11. 19.02G  required 
RACT  for  sources  in  the  Baltimore  and 
the  Maryland  portion  of  pre-enactment 
Washington  DC  nonattainment  areas 
with  the  potential  to  emit  5  100  TPY  of 
VOC  and  which  were  not  subject  to 
COMAR  26.11.11.  26.11.13,  or 
26.11.19.03 — .15,  Maryland's  category- 
specific  VOC  RACT  regulations. 

In  its  June  1993  submittal,  Maryland 
revised  its  generic  major  source  VOC 
RACT  regulation  to  comply  with  the 
RACT  Catch-up  provisions  of  section 
182(b)(2)  of  the  Act.  The  regulation  was 
revised  to  make  it  applicable  statewide 
and  to  apply  to  "major  stationary 
sources  of  VOC"  rather  than  to  VOC 
sources  that  have  the  potential  to  emit 
S  100  TPY.  The  term  "major  stationary 
source  of  VOC,"  COMAR 
26.11. 19.01B(4),  is  defined  as  any 
stationary  source  with  the  potential  to 
emit:  (a)  25  TPY  of  VOC  or  more  in  the 
City  of  Baltimore  and  Anne  Anmdel, 
Baltimore,  Carroll,  Cecil,  Harford,  and 
Howard  Counties,  and  (b)  50  TPY  in  the 
remainder  of  the  State.  Approval  of  the 
addition  of  this  term  to  Maryland's  SIP 
was  the  subject  of  a  separate  rulemaking 
action.  (See  60  FR  2018.) 

Furthermore,  Maryland  revised 
COMAR  26.11. 19.02G  to  require  non- 
CTG  generic  VOC  sources  to  notify 
Maryland  by  August  15, 1993  if  they  are 
major  sources  subject  to  RACT.  Under 
Maryland's  regulation,  these  sources 
were  required  to  submit  a  written  RACT 
proposal  and  schedule  for  compliance 
by  November  15, 1993.  These  soiut:es 
must  comply  with  RACT,  as  determined 
by  Maryland,  by  no  later  than  May  15, 
1995.  Upon  Maryland's  approval  of  a 
RACT  proposal,  the  regulation  requires 
the  State  to  either  amend  the  source's 
permit  to  operate  to  incorporate  the 
RACT  conditions,  adopt  a  regulation 
that  reflects  the  RACT  requirement,  or 
issue  an  order  that  includes  the  RACT 
requirement.  Finally,  COMAR 
26.11. 19.02G  states  that  Maryland  will 
submit  all  RACT  determinations  to  EPA 
for  approval  via  the  federal  rulemaking 
process  for  incorporation  into  the  SIP. 

With  Maryland's  July  1995  submittal, 
the  major  sources  threshold  for  the 


Maryland  portion  of  the  Washington, 
DC  ozone  nonattainment  area  was 
lowered  to  25  TPY  of  VOC.  The  term 
"major  stationary  source  of  VOC," 
COMAR  26.11.19.01B(4),  was  revised  to 
mean  any  stationary  source  with  the 
potential  to  emit:  (a)  25  TPY  of  VOC  or 
more  in  the  City  of  Baltimore  and  Anne 
Arundel,  Baltimore,  Calvert,  Carroll, 
Cecil,  Charles,  Frederick.  Harford. 
Howard.  Montgomery,  and  Prince 
George's  Counties,  and  (b)  50  TPY  in  the 
remainder  of  the  State. 

In  addition,  Maryland  revised 
COMAR  26.11.19.02G  to  require  non- 
CTG  generic  VOC  soim:es  with  potential 
emissions  between  25  and  50  TPY  in 
Calvert,  Charles,  Frederick, 
Montgomery,  and  Prince  George's 
Counties  to  notify  Maryland  by  January 
20, 1995  if  they  are  major  sources 
subject  to  RACT.  Under  Maryland's 
regulation,  these  sources  were  required 
to  submit  a  vmtten  RACT  proposal  and 
schedule  for  compliance  by  March  20, 
1995.  These  sources  were  required  to 
comply  with  RACT,  as  determined  by 
Maryland,  by  no  later  than  May  15, 
1995. 

On  May  13, 1998  (63  FR  26462).  EPA 
approved  Maryland's  July  12. 1995 
revision  to  the  definition  of  the  term 
"major  stationary  source  of  VOC," 
COMAR  26.11.19.01B(4),  in  a  direct 
final  rulemaking.  This  approval  was 
effective  on  July  13, 1998. 

Maryland's  minor  VOC  soiut:e 
regulation,  COMAR  26.11.06.06.  was 
also  submitted  as  part  of  Maryland's 
RACT  Fix-ups.  (See  58  FR  50307.)  This 
regulation  was  applicable  in  the 
Baltimore  and  the  Maryland  portion  of 
the  pre-enactment  Washington  DC 
nonattainment  areas.  This  regulation 
exempted  sources  which  were  subject  to 
other  VOC  regulations,  including  RACT 
as  established  by  Maryland  pursuant  to 
COMAR  26.11.19.02G. 

Maryland  amended  COMAR 
26.11.06.06A  (Applicability)  to  expand 
the  applicability  of  COMAR 
26.11.06.06C-E  (VOC- Water  Separators, 
VOC  Disposal,  and  Exceptions) 
statewide.  Additionally,  Maryland's 
minor  source  regulation,  COMAR 
26.11.06.06B  (Control  of  VOC  from 
Installations),  was  revised  to  add  new 
requirements  for  sources  located  in 
Cecil  County  and  the  coimties  which 
were  added  to  the  Maryland  portion  of 
the  Washington,  E)C  nonattainment  area, 
namely  Calvert,  Charles,  and  Frederick 
Counties.  Sources  in  these  newly 
regulated  areas,  Calvert,  Cecil,  Charles, 
and  Frederick  Counties,  are  required  to 
reduce  their  VOC  emissions  by  85 
percent  overall.  Finally,  COMAR 
26.11.06.06A  was  revised  to  exempt 
sources  "subject  to  the  provisions  of 


Maryland's  generic  major  source  VOC 
RACT  regulation,  COMAR  26.11. 19.02G. 
from  the  requirements  of  COMAR 
26.11.06.06.  Thus,  sources  subject  to 
COMAR  26.11.19.02G,  which  have  not 
yet  had  a  RACT  determination  approved 
by  Maryland,  are  not  subject  to  any  VOC 
emission  standard. 

EPA's  Evaluation:  Through  revisions 
made  to  Maryland's  minor  source  VOC 
regulation.  COMAR  26.11.06.06,  its 
geographic  applicability  was  expanded, 
resulting  in  the  regulation  of  sources 
which  were  previously  not  regulated. 
However,  other  specific  amendments  to 
COMAR  26.11.06.06,  found  at 
26.11. 06.06A,  narrowed  the 
applicability  of  COMAR  26.11.06.06B 
such  that  certain  sources  in  Maryland's 
pre-enactment  nonattainment  areas  that 
were  previously  subject  to  COMAR 
26.11.06.06B  are  no  longer  covered  by 
any  enforceable  emissions  limit  until 
such  time  as  Maryland  approves  RACT 
standards  for  them  pursuant  to  the 
requirements  its  generic  major  VOC 
RACT  regulation,  COMAR  26.11.19.02G. 
This  results  in  a  lapse  of  coverage  for 
previously  regulated  non-CTG  generic 
sources  major  VOC  sources  in  the  State 
of  Maryland. 

Maryland's  generic  major  source  VOC 
RACT  regulation,  COMAR  26.11. 19.02G, 
requires  all  case-by-case,  category- 
specific  or  source-specific  RACT 
requirements  to  be  submitted  as  SIP 
revisions  to  EPA.  It  does  not.  itself, 
contain  enforceable  RACT  standards  for 
these  major  non-CTG  VOC  sources. 
Because  COMAR  26.11. 19.02G  does  not, 
in  and  of  itself,  fully  satisfy  the  Act's 
requirements  requiring  for  RACT  on  all 
major  VOC  sources,  it  is  not 
unconditionally  approvable.  The  Act's 
major  source  RACT  requirements  will 
be  fully  satisfied  only  when  EPA 
approves,  as  SIP  revisions,  actual  RACT 
standards  for  all  subject  sources  in 
Maryland. 

EPA's  Rulemaking  Determination 

EPA  has  evaluated  Maryland's  generic 
major  source  VOC  RACT  regulation  and 
its  minor  VOC  source  regulations  for 
consistency  with  the  Act  and  EPA 
regulations,  and  has  found  that  they  do 
not  fully  comply  with  the  Act's  major 
source  RACT  requirements.  Therefore, 
EPA  is  conditionally  approving  the  SIP 
revisions  based  upon  Maryland  meeting 
its  commitment  to  submit  case-by-case 
RACT  SIP  revisions  to  EPA,  no  later 
than  twelve  months  from  the  effective 
date  of  EPA's  final  conditional  approval 
of  the  Maryland  generic  major  VOC 
source  RACT  regulation  and  its  minor 
VOC  source  regulations,  for  all  soured 
it  has  identified  as  being  subject  to  the 
major  source  RACT  requirements. 


47178  Federal  Register /Vol.  63,  No.  172 /Friday,  September  4,  1998 /Rules  and  Regulations 


Federal  Register/Vol.  63,  No.  172/Friday,  September  4,  1998/Rules  and  Regulations  47177 


Maryland  submitted  its  commitment  in 
a  letter  to  EPA  dated  February  7, 1996. 
Once  the  State  has  satisfied  this 
condition,  EPA  shall  remove  the 
conditional  status  of  its  approval  and 
the  Maryland  generic  major  VOC  source 
RACT  regulation  and  its  minor  VOC 
source  regulations  SIP  revision  will,  for 
the  time  being,  retain  its  limited 
approval  status.  EPA  is  limitedly 
approving  the  Maryland  generic  major 
VOC  source  RACT  regulation  and  its 
minor  VOC  source  regulations  SIP 
revision  on  the  basis  that  its  approval 
will  strengthen  the  SIP.  The  limited 
approval  shall  be  converted  to  full 
approval  once  EPA  has  approved  each 
of  Maryland's  case-by-case  RACT 
proposals  as  SIP  revisions.  This 
conditional  limited  approval  action  is 
action  that  is  being  taken  under  section 
1 10  of  the  Clean  Air  Act. 

Terms  of  and  Rationale  for  Conditional 
Approval 

EPA's  rulemaking  includes 
conditional  approval  of  Maryland's  VOC 
regulations  SIP  revision,  based  upon  the 
State's  commitment  to  submit  for  ~ 
approval  into  the  SIP,  the  case-by -case 
RACT  proposals  for  all  sources  subject 
to  the  RACT  requirements  currently 
known  to  MDE.  The  State  submitted  this 
commitment  in  a  letter  to  EPA  dated 
February  7, 1996.  The  case-by-case 
RACT  proposals  must  be  submitted  by 
a  date  certain  that  is  no  later  than  12 
months  after  the  effective  date  of  EPA's 
final  conditional  approval. 

Therefore,  to  fulfill  the  condition  of 
this  approval  the  State  must,  by  no  later 
than  12  months  after  the  effective  date 
of  EPA's  final  conditional  approval  of 
the  generic  major  source  VOC  RACT 
regulation  and  its  minor  VOC  source 
regulations:  (1)  Certify  that  it  has 
submitted  case-by-case  RACT  proposals 
for  all  sources  subject  to  the  RACT 
requirements  currently  known  to  MDE; 
or  (2)  demonstrate  that  the  emissions 
from  any  remaining  subject  sources 
represent  a  de  minimis  level  of 
emissions,  as  defined  below.  Once  EPA 
has  determined  that  the  State  has 
satisfied  this  condition.  EPA  shall 
remove  the  conditional  nature  of  its 
approval  and  the  Maryland  VOC 
regulations  SIP  revision  will,  at  that 
time,  retain  limited  approval  status. 
Should  the  State  fail  to  meet  the 
condition  specified  above,  the  final 
conditional  limited  approval  of  the 
Maryland  VOC  RACT  regulation  SIP 
revision  shall  convert  to  a  disapproval. 

Even  after  the  conditional  status  of 
EPA's  approval  of  the  Maryland  RACT 
regulation  is  removed,  MDE  must  still 
continue  to  submit,  and  have  EPA 
approve  into  the  Maryland  SIP.  RACT 


requirements  for  the  remaining  de 
minimis  amount  of  emissions. 
Therefore,  removal  of  the  conditional 
status  to  limited  approval  status  in  no 
way  changes  MDE's  statutory  obligation 
to  implement  RACT  for  all  major 
sources. 

Definition  of  De  Minimis 

For  states  with  a  generic  major  source 
VOC  RACT  regulation  intended  to 
regulate  all  non-CTG  VOC  sources,  de 
minimis  is  determined  by  comparing 
the  total  1990  emissions  of  all  non-CTG 
VOC  major  sources  in  the  State,  where 
a  CTG  had  not  been  issued  at  the  time 
of  the  state  submittal  of  the  generic  VOC 
RACT  regulation  with  the  total 
emissions  of  those  non-CTG  VOC 
sources  subject  to  the  generic  RACT 
where  these  source-specific  RACTs  have 
not  yet  been  approved  by  EPA.  For 
example,  while  not  applicable  to  the 
Maryland  generic  RACT  submittal,  since 
EPA  has  issued  CTGs  for  shipbuilding 
and  repair  and  wood  furniture  coatings 
in  August  1996  and  May  1996, 
respectively,  EPA's  de  minimis 
procedure  for  a  state  submittal 
subsequent  to  August  1996  would 
require  that  all  RACTs  for  those  CTG 
category  sources  and  for  shipbuilding 
and  repair  and  wood  fiimitiu^  coating 
be  approved  and  that  the  de  minimis 
procedure  as  described  in  this  notice 
apply  only  to  those  VOC  emissions  from 
sources  that  are  neither  CTG  sources  or 
shipbuilding  or  wood  furniture  sources. 
The  VOC  emissions  from  these 
remaining  major  soiuces  are  still  subject 
to  the  RACT  requirement,  but  EPA  can 
lift  the  conditional  status  of  its  approval 
of  the  state  generic  RACT  rule  prior  to 
SIP  approval  for  those  sources  that 
represent  a  de  minimis  amount  of  VOC 
emissions. 

In  Maryland's  case,  the  generic  major 
VOC  source  RACT  regulation  was 
originally  submitted  in  April  1991.  At 
that  time,  the  regulation  was  apphcable 
in  the  Baltimore  and  the  Maryland 
portion  of  the  pre-enactment 
Washington,  Eic,  nonattainment  areas. 
In  June  1993,  Maryland  submitted 
revisions  to  the  generic  major  VOC 
source  RACT  regulation  to  make  it 
applicable  statewide.  No  post-1990 
CfrGs  were  issued  prior  to  June  1993. 
Therefore,  the  VOC  emissions  fi^m  all 
non-CTG  source  category  are  included 
in  the  pool  of  total  VOC  emissions  used 
to  determine  whether  the  amount  of 
emissions  remaining  is  de  minimis. 

Rationale  for  Limited  Approval 

The  current  Maryland  SIP  does  not 
contain  a  general  requirement  that  all 
major  sources  must  implement  RACT, 
nor  does  it  have  a  provision  requiring 


sources  in  Calvert,  Cecil,  Charles,  and 
Frederick  Counties  to  reduce  their  VOC 
emissions  by  85  percent  overall.  While 
EPA  does  not  believe  that  the  Maryland 
generic  major  source  VOC  RACT 
regulation  and  minor  VOC  source 
requirements  satisfy  the  Act's  RACT 
requirements  as  discussed  previously  in 
this  notice,  EPA  is  also  granting  limited 
approval  of  these  VOC  regulations  on 
the  basis  that  they  strengthen  the 
Maryland  SIP.  Once  EPA  has  approved 
all  of  the  case-by-case  RACT  proposals 
as  SIP  revisions,  the  limited  approval 
will  convert  to  full  approval. 

EPA's  review  of  this  material 
indicates  that  conditional  limited 
approval  is  warranted.  Further 
discussion  and  details  of  this 
rulemaking  action  can  be  found  in  the 
accompanying  technical  support 
doounent  (TSD)  prepared  by  EPA  in 
support  of  this  rulemaking.  Copies  of 
the  TSD  may  be  obtained,  upon  request, 
fit)m  the  EPA  Regional  office  listed  in 
the  ADDRESSES  section  of  this  notice. 
EPA  is  approving  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication. 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This  rule 
will  be  effective  November  3,  1998 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
October  5, 1998. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawring  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  the 
proposed  rule.  Only  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  November  3, 
1998  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

Final  Action 

EPA  is  conditionally  and  limitedly 
approving  the  Maryland  major  source  . 
V(3C  RACT  regulation  and  minor  source 
VOC  regulations,  COMAR  26.11.19.02G 
and  COMAR  26.11.06.06  respectively. 
EPA  is  conditionally  and  limitedly 
approving  these  SIP  revisions  based 
upon  the  commitment  made  by 
Maryland  to  submit  all  the  case-by-case 
RACT  proposals  for  sources  it  is 
currently  aware  of  as  being  sub  jecil  to 
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the  major  source  RACT  regulations.  On 
February  7, 1996,  Maryland  submitted  a 
letter  to  EPA  committing  to:  (1) 
complete  submission  of  the  SIP 
revisions  required  by  COMAR 
26.11. 19.02G  containing  RACT 
determinations  for  the  major  VOC 
sources  in  the  State  that  are  subject  to 
the  RACT  rule,  and  (2)  provide  a  written 
statement  to  EPA  that,  to  the  best  of  its 
knowledge,  it  has  completed  submission 
of  the  SIP  revisions  described  above 
within  one  year  of  the  effective  date  of 
the  final  conditional  limited  approval  of 
the  Maryland  generic  major  source  VOC 
RACT  regulation. 

Note  that  through  its  July  1995  SIP 
revision,  Maryland  lowered  the  major 
source  threshold  for  the  Maryland 
portion  of  the  Washington,  DC  ozone 
nonattainment  area  to  25  TPY  from  the 
Clean  Air  Act  required  threshold  of  50 
TPY.  Thus,  more  sources  are  considered 
major  in  this  nonattainment  area  than 
required  under  the  Act.  In  serious  ozone 
nonattainment  areas  such  as  the 
Washington.  DC  area,  section  182  of  the 
Act  requires  RACT  on  sources  with  the 
potential  to  emit  50  TPY  or  more. 
Therefore,  when  determining  whether 
Maryland  has  met  the  conditions  of  this 
rule,  only  sources  with  the  potential  to 
emit  50  TPY  or  more  in  the  Washington, 
DC  area  will  be  considered.  However,  in 
order  for  Maryland  to  take  credit  for 
emission  reductions  from  RACT  on  any 
25-50  TPY  sources  in  the  Washington, 
DC  area  to  meet  other  requirements  of 
the  Act,  RACT  regulations  for  these 
sources  must  be  submitted  to  EPA  as 
SIP  revisions  and  approved  into 
Maryland's  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiu« 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OM6)  has  exempted  this  regulatory 
action  from  E.0. 12866  review.  The  final 
rule  is  not  subject  to  E.0. 13045, 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.0. 12866.       " 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  sinall 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  and  conditional 
approvals  of  SIP  submittals  under 
section  110  and  subchapter  I,  part  D  of 
the  CAA  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  C7.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State's 
fedlure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not- affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 


achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rvde  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  tPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  EPA's  conditional  limited 
approval  of  revisions  to  the  Maryland 
State  Implementation  Plan  pertaining  to 
Maryland's  major  VOC  source  RACT 
and  minor  VOC  source  requirements, 
COMAR  26.11.19.02G  and  COMAR 
26.11.06.06,  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  3, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  In  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 

Dated:  August  12, 1998. 
W.  Michael  McCabe, 
Regional  Administrator.  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Sut>part  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraphs  (c)  (133),  (134),  and 
(135)  to  read  as  follows: 

$52.1070    ktentiflcationofplan. 

*        •        •        •        • 

(c)*  •  * 

(133)  Limited  approval  of  revisions  to 
the  Maryland  State  Implementation  Plan 
submitted  on  April  5, 1991  by  the 
Maryland  Department  of  the 
Environment: 

(I)  Incorporation  by  reference. 

(A)  Letter  of  April  5, 1991  from  the 
Maryland  Department  of  the 
Environment  transmitting  additions  to 
Maryland's  State  Implementation  Plan, 
pertaining  to  volatile  organic  compound 
regulations  in  Maryland's  air  quality 
regulations.  Code  of  Maryland 
Administrative  Regulations  (COMAR) 
26.11. 

(B)  Addition  of  COMAR  26.11.19.02G, 
Control  of  Major  Sources  of  Volatile 
Organic  Compounds,  pertaining  to 
major  VOC  source  RACT  requirements, 
adopted  by  the  Secretary  of  the 
Environment  on  March  9, 1991  and 
effective  on  May  8, 1991. 

(II)  Additional  Material. 

(A)  Remainder  of  the  April  5, 1991 
Maryland  State  submittal  pertaining  to 
COMAR  26.11. 19.02G. 

(134)  Limited  approval  of  revisions  to 
the  Maryland  State  Implementation  Plan 
submitted  on  June  8, 1993  by  the 
Maryland  Department  of  the 
Environment: 

(1)  Incorporation  by  reference. 

(A)  Letter  of  June  8, 1993  from  the 
Maryland  Department  of  the 
Environment  transmitting  additions  and 
deletions  to  Maryland's  State 
Implementation  Plan,  pertaining  to 
volatile  organic  compovuid  regulations 
in  Maryland's  air  quality  regulations, 
Code  of  Maryland  Administrative 
Regulations  (COMAR)  26.11. 

(B)  Revisions  to  COMAR  26.11.06.06, 
Volatile  Organic  Compounds,  pertaining 


to  minor  source  VOC  requirements, 
adopted  by  the  Secretary  of  the 
Environment  on  March  26, 1993,  and 
effective  on  April  26, 1993. 

(1)  Amendments  to  COMAR 
26.11. 06.06A,  AppUcability. 

(2)  Amendments  to  COMAR 
26.11.06.06B,  Control  of  VOC  from 
Installations. 

(C)  Revisions  to  COMAR 
26.11.19.02G,  Control  of  Major 
Stationary  Soiut:es  of  Volatile  Organic 
Compounds,  pertaining  to  major  VOC 
source  RACT  requirements,  adopted  by 
the  Secretary  of  the  Environment  on 
March  26, 1993,  and  effective  on  April 
26, 1993. 

(11)  Additional  Material. 

(A)  Remainder  of  the  June  8, 1993 
Maryland  State  submittal  pertaining  to 
COMAR  26.11.06.06A,  COMAR 
26.11.06.06B,  and  COMAR 
26.11.19.02G. 

(135)  Limited  approval  of  revisions  to 
the  Maryland  State  Implementation  Plan 
submitted  on  July  12, 1995  by  the 
Maryland  Department  of  the 
Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  July  12, 1995  from  the 
Maryland  Department  of  the 
Envlroiunent  transmitting  additions  and 
deletions  to  Maryland's  State 
Implementation  Plan,  pertaining  to 
volatile  organic  compound  regulations 
in  Maryland's  air  quality  regxdations. 
Code  of  Maryland  Administrative 
Regulations  (COMAR)  26.11. 

(B)  Revisions  to  COMAR 
26.11.19.02G,  Control  of  Major 
Stationary  Sources  of  Volatile  Organic 
Compoimds,  pertaining  to  major  VOC 
source  RACT  requirements,  adopted  by 
the  Secretary  of  the  Environment  on 
April  13, 1995,  and  effective  on  May  8, 
1995. 

(11)  Additional  Material. 

(A)  Remainder  of  the  July  12, 1995 
Maryland  State  submittal  pertaining  to 
COMAR  26.11. 19.02G. 

3.  Section  52.1073  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

'§52.1073    Approval  status. 

•  •        •        *        * 

(e)  Conditional  limited  approval  of 
revisions  to  the  Maryland  State 
Implementation  Plan,  pertaining  to 
Maryland's  major  VOC  source  RACT 
and  minor  VOC  soiux:e  requirements, 
COMAR  26.11. 19.02G  and  COMAR 
26.11.06.06,  submitted  on  April  5. 1991, 
June  8,  1993,  and  July  12, 1995  by  the 
Maryland  Department  of  the 
Environment. 

4.  Section  52.1072  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

$52.1 072    Conditional  approval. 

•  •        •        •        • 


(d)  Revisions  to  the  Maryland  State 
Implementation  Plan  pertaining  to 
Maryland's  major  VOC  source  RACT 
and  minor  VOC  source  requirements, 
COMAR  26.11. 19.02G  and  COMAR 
26.11.06.06,  submitted  on  April  5, 1991, 
June  8, 1993,  and  July  12, 1995  by  the 
Maryland  Department  of  the 
Environment  are  conditionally 
approved.  Maryland  must  meet  the 
following  conditions  by  no  later  than  12 
months  after  the  publication  of  the  final 
conditional  rulemaking.  These 
conditions  are:  Maryland  certify  that  it 
has  submitted  case-by-case  RACT 
proposals  for  all  sources  subject  to  the 
RACT  requirements;  or  demonstrate  that 
the  emissions  from  any  remaining 
subject  sources  represent  a  de  minimis 
level  of  emissions,  as  defined  in  the 
final  rulemaking  notice. 

(i)  Additional  Material. 

(A)  Letter  of  February  7, 1996  from 
the  Maryland  Department  of  the 
Environment  agreeing  to  meet  certain 
conditions  by  no  later  than  12  months 
after  the  publication  of  the  final 
conditional  rulemaking.  These 
conditions  are:  Maryland  submit  case- 
by-case  RACT  proposals  for  all  sources 
subject  to  the  RACT  requirements; 
Maryland  certify  that,  to  the  best  of  its 
knowledge,  there  are  no  other  sources 
subject  to  the  RACT  requirements. 

|FR  Doc.  98-23504  Filed  9-3-98;  8:45  am) 
BILUNQCOOE  (SaO-SO-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  20-7-0084a  FRL-6138-8] 

Approval  and  Promulgation  of 
implementation  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 

AQEfilCY:  Environmental  Protection 

Agency  (EPA). 

ACTKm:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  rules  from  the  Bay 
Area  Air  Quality  Management  District 
(BAAQMD).  The  rules  control 
particulate  matter  (PM)  emissions  from 
sources  of  open  burning  and  visible 
emissions.  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regiilate 
emissions  of  PM  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 
Thus,  EPA  is  finalizing  the  approval  of 
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these  revisions  into  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals  and  SIPs 
for  national  primary  and  secondary 
ambient  air  quality  standards. 

DATES:  This  rule  is  effective  on 
November  3, 1998  without  further 
notice,  unless  EPA  receives  relevant 
adverse  comments  by  October  5, 1998. 
If  EPA  receives  such  comments,  then  it 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  did  take  effect. 

ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  IX  office  listed  below.  Copies  of 
the  rule  revisions  and  EPA's  evaluation 
report  for  each  rule  are  available  for 
public  inspection  at  EPA's  Region  IX 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  revisions 
are  available  ior  inspection  at  the 
following  locations: 

Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street,  SW. 
Washington,  DC  20460 

California  Air  Resources  Board, 
"Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento.  CA  95812 

Bay  Area  Air  Quality  Management 
District,  939  Ellis  Street,  San 
Francisco,  CA  94109 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Irwin,  Rulemaking  Office,  AIR-4, 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1903 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  approved  into  the 
CaUfomia  SIP  include:  BAAQMD 
Regulation  5,  Open  Burning,  and 
Regulation  6,  Visible  Emissions.  These 
rules  were  submitted  by  the  California 
Air  Resources  Board  to  EPA  on  March 
10, 1998  and  May  13, 1991. 
respectively. 

n.  Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  total  suspended  particulate 
(TSP)  nonattainment  areas  under  the 
provisions  of  the  1977  Clean  Air  Act 
(1977  CAA  or  pre-amended  Act,  43  FR 
8964;  40  CFR  Part  81).  On  July  1, 1987 
(52  FR  24672)  EPA  replaced  the  TSP 
standards  with  new  PM  standards 
applying  only  to  PM  up  to  10  microns 
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in  diameter  (PM-10).'  On  November  15, 

1990,  amendments  to  the  1977  CAA 
were  enacted.  Pub.  L.  101-549. 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
On  the  date  of  enactment  of  the  1990 
CAA  Amendments,  PM-10  areas 
meeting  the  qualifications  of  section 
107(d)(4)(B)  of  the  Act  were  designated 
nonattainment  by  operation  of  law  and 
classified  as  moderate  pursuant  to 
section  188(a).  The  San  Francisco  Bay 
Area  Air  Basin  was  not  among  the  areas 
designated  nonattainment  for  TSP  or 
PM-10. 

As  part  of  updating  the  California  SIP, 
the  State  of  California  submitted  many 
PM-10  rules  for  incorporation  into  the 
CaUfomia  SIP  on  March  10, 1998  and 
May  13, 1991,  including  the  rules  being 
acted  on  in  this  document.  This 
docimient  addresses  EPA's  direct-final 
action  for  BAAQMD  Regulation  5,  Open 
Burning,  and  Regulation  6,  Visible 
Emissions.  BAAQMD  adopted 
Regulation  5  on  November  11, 1994  and 
Regulation  6  on  December  19, 1990. 
These  submitted  rules  were  found  to  be 
complete  on  May  21, 1998  and  July  10, 

1991,  respectively,  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  Appendix  V^  and  are 
being  finalized  for  approval  into  the  SIP. 

Regulation  5  controls  emissions  from 
open  burning  and  Regulation  6  is  a 
generally  applicable  rule  that  controls 
visible  emissions  from  a  variety  of 
sources.  PM  emissions  can  harm  himian 
health  and  the  environment.  This  rule 
was  originally  adopted  as  part  of 
BAAQMD's  effort  to  maintain  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  PM-10.  The  following  is 
EPA's  evaluation  and  final  action  for 
these  rules. 

in.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
PM-10  rule,  EPA  must  evaluate  the  rule 
for  consistency  v«th  the  requirements  of 
the  CAA  and  EPA  regulations,  as  foimd 
in  section  110  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans).  EPA  must  also 
ensvire  that  rules  are  enforceable  and 
strengthen  or  maintain  the  SIP's  control 
strategy. 

On  September  2, 1981,  EPA  approved 
into  the  SIP  a  version  of  Regulation  5, 
Open  Burning  and  a  version  of 


■  On  )uly  18, 1997  EPA  promulgated  revised  and 
new  standards  for  PM-10  and  PM-2.S  (62  FR 
38651).  EPA  has  not  yet  established  specific  plan 
and  control  requirements  for  the  revised  and  new 
standards. 

'EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 


Regulation  6,  Visible  Emissions,  that 
had  been  adopted  by  BAAQMD  on 
September  5, 1979.  BAAQMD's 
submitted  Regulation  5,  Open  Burning, 
includes  the  following  significant  . 
changes  from  the  current  SIP: 

•  Modifies  the  definition  of 
"permissive  bum  day"  to  exclude  days 
when  open  burning  is  estimated  to 
adversely  affect  ambient  air  quality  or 
downwind  population.  This  language 
replaces  the  SIP-approved  mle's  more 
vague  language  that  a  permissive  bum  is 
declared  when  air  pollution  caused  by 
open  burning  may  be  minimized. 

•  Modifies  the  definition  of 
hazardous  material  to  include  natural 
vegetation  or  native  growth  cleared  to 
maintain  a  firebreak  around  any 
building  to  reduce  risk  of  wildfire. 

•  Adds  new  requirements  for 
agricultural  fires  set  for  the  purpose  of 
disposing  grain  stubble  where  both 
grain  and  vegetable  crops  are  harvested 
during  the  same  calendar  year. 

•  Adds  acreage  burning  allotment 
limitations  on  a  daily  basis  for  stubble 
fires  and  prohibits  fires  prior  to  10:00 
AM.  Limits  fire  ignition  techniques  (to 
relatively  clean  techniques)  unless  field 
conditions  do  not  lend  themselves  to 
these  techniques.  Adds  a  crackle 
moisture  test  requirement  following 
rain.  Requires  a  prior  acreage  burning 
allocation  from  the  APCO  before  a 
stubble  bum  occurs.  Adds  a  "crackle" 
test  procedure  for  appraisal  of  field  crop 
fuel  moisture  of  stubble  or  straw. 

•  Allows  fires  for  disposal  of 
hazardous  materials  in  compliance  vnth 
Section  4291  of  the  Public  Resources 
Code  provided  all  of  a  series  of 
additional  conditions  are  satisfied. 

•  Limits  the  time  of  day  wildlife 
management  fires  can  be  set  and 
establishes  acreage  limitations  for 
burning. 

•  Adds  provisions  to  limit  the 
amount  of  waste  propellants,  explosives 
and  pyrotechnics  that  can  be  burned  per 
facility,  requires  documentation  of 
bums  and  requires  installation  of 
permitted  on-site  and  off-site  waste 
treatment  systems  by  January  1, 1997. 
The  submitted  rule  prohibits  burning  of 
waste  propellants  after  January  1997. 

•  Adds  a  provision  for  burning  to 
dispose  of  contraband  requiring  prior  . 
notification  to  the  BAAQMD. 

•  Adds  provisions  for  wildland 
vegetation  management  burning, 
filmmaking  burning  and  civic  event 
burning.  The  submitted  rule  requires 
prior  approval  of  bum  plans  by  the 
BAAQMD  for  these  types  of  fires. 

•  Eliminates  a  reporting  requirement 
to  the  District  following  a  bum  for 
written  records  indicating  the  location 


of  the  fire,  type  of  material  burned  and 
quantity  bumed. 

•  Adds  a  provision  specifying  prior 
notification  requirements  for  the  types 
of  bums  where  notification  is  required 
(per  the  SEP-approved  mle). 

BAAQMD's  submitted  Regulation  6, 
Visible  Emissions,  includes  the 
following  significant  changes  bom  the 
current  SIP: 

•  Adds  exemptions  for  open  outdoor 
fires  (subject  to  BAAQMD  Regulation  5) 
and  temporary  sandblasting  operations 
(subject  to  BAAQMD  Regulation  12. 
Rule  4). 

•  Adds  a  provision  for  diesel  pile- 
driving  hammers  to  require  that  a 
Ringlemann  1  (20%  opacity)  standard 
cannot  be  exceeded  for  more  than  four 
minutes  during  the  driving  of  a  single 
pile  unless  the  operator  uses  kerosene, 
smoke  suppressing  fuel  additives  and 
synthetic  lubricating  oil.  If  these  cleaner 
products  are  used,  a  Ringlemann  2  (40% 
opacity)  limit  applies  which  cannot  be 
exceeded  for  mote  than  four  minutes 
durii^  the  driving  of  a  single  pile.  Also, 
recoros  must  be  maintained 
demonstrating  use  of  the  cleaner 
products.  In  reference  to  SIP-approved 
Regulation  6,  diesel  pile-driving 
hammers  are  included  under  a 
Ringlemann  2  standard  which  cannot  be 
exceeded  for  more  than  three  minutes 
an  hour. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore. 
BAAC^D  Regulation  5,  Open  Burning, 
and  Regulation  6.  Visible  Emissions,  are 
being  approved  under  section  110(k)(3) 
of  the  CAA  as  meeting  the  requirements 
of  section  110(a). 

Nothing  in  this  action  should  be 
construed  as  permitting  ot  allowdng  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reouirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
mles  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective 
November  3, 1998  without  further 
notice  unless  the  Agency  receives 
relevant  adverse  comments  by  October 
5. 1998. 


If  the  EPA  received  such  comments, 
then  EPA  wrill  pubUsh  a  timely 
withdrawal  of  the  direct  final  rule  and 
inform  the  public  that  the  mle  will  not 
take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  proposed 
mle.  The  EPA  wrill  not  institute  a 
second  comment  period  on  this  rule. 
Any  parties  interested  in  commenting 
on  this  rule  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  on  November  3, 1998  and  no 
further  action  will  be  taken  on  the 
proposed  rule. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(C^4B)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

The  final  rule  is  not  subject  to  E.O. 
13045.  entitled  "Protection  of  Children 
&t>m  Environmental  Health  Risks  and 
Safety  Risks,"  because  it  is  not  an 
"economically  significant"  action  imder 
E.0. 12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U^.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.Q  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SEP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Fedend  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
imder  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inc^iiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 


into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  mle 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
a^regate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sectw.  result  &x>m  this 
action. 

D.  Submission  to  Congrsss  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  mle  may  take  effect,  the 
agency  promulgating  the  ride  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  mle  is  not  a 
"major"  rule  as  defined  by  5  U.S.C 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  3, 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  nUe  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
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enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Particulate  matter. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  July  23. 1998. 
Clyde  Morris, 
Acting  Regional  Administratpr,  Region  DC. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(184)(i)(C)(2)  and 
(254)(i)(F)  to  read  as  follows: 

§52.220    Identification  of  plan. 

•  •        •        •        • 

(c)  *  •  *    ° 
(184)*   *   * 
(!)••• 
(O*  •  • 

(2)  Regulation  6,  adopted  on 
December  19, 1990. 

•  •        •        *        • 

(254)  •   •   -^ 

(i)*   •   * 

(F)  Bay  Area  Air  Quality  Management 
District. 

[1]  Regulation  5,  adopted  on  ~ 

November  2, 1994. 

[FR  Doc.  98-23817  Filed  9-3-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  220 

[Docket  No.  RSOR-1 2;  Notice  No.  5] 

RIN2130-AB19 

Railroad  Communications 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACTION:  Final  nile. 

summary:  The  Federal  Raih-oad 
Administration  (FRA)  amends  its  radio 
standards  and  procedures  to  promote 


compliance  by  making  the  regidations 
more  flexible;  to  require  wireless 
commimications  devices,  including 
radios,  for  specified  classifications  of 
railroad  operations  and  roadway 
workers:  and  to  retitle  this  part  to  reflect 
its  coverage  of  other  means  of  wireless 
commimications  such  as  cellular 
telephones,  data  radio  terminals  and 
other  forms  of  wireless  communications 
used  to  convey  emergency  and  need  to 
know  information. 

This  final  rule  is  based  upon 
recommendations  from  a  rail  industry 
and  labor  working  group  convened  by 
FRA  and  uponTeview  of  comments 
received  in  response  to  the  June  26, 
1997  notice  of  proposed  rulemaking  (62 
FR  34544). 

date:  Effective  Date:  This  rule  is 
effective  January  4, 1999.  Compliance 
Dates:  Sections  220.9  and  220.11  are 
effective  July  1, 1999  for  each  railroad 
that: 

(1)  provides  commuter  service  in  a 
metropolitan  or  suburban  area; 

(2)  provides  intercity  passenger 
service;  or 

(3)  had  400,000  or  more  annual 
employee  work  hours  in  1997. 

Sections  220.9  and  220.11  are 
applicable  July  1,  2000  for  each  railroad 
that  had  fewer  than  400,000  annual 
employee  work  hours  in  1997. 
ADDRESSES:  Any  petition  for 
reconsideration  shoiUd  be  submitted  in 
triplicate  to  Ms.  Renee  Bridgers,  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  400  Seventh 
Street,  S.W.,  Washington.  D.C.  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Cox,  Operating  Practices 
Specialist,  Office  of  Safety,  FRA,  400 
Seventh  Street  S.W.,  Washington,  D.C. 
20590  (telephone:  202-493-6319); 
Dermis  Yachechak,  Operating  Practices 
Specialist,  Office  of  Safety,  FRA,  400 
Seventh  Street  S.W.,  Washington,  D.C. 
20590  (telephone:  202-493-6260);  or 
Patricia  V.  Sun,  Trial  Attorney,  Office  of 
Chief  Counsel,  FRA,  400  Seventh  Street 
S.W.,  Washington,  D.C.  20590 
(telephone:  202-493-6060). 
SUPPLEMENTARY  INFORMATION: 

FRA's  1994  Report  to  Congress 

FRA  first  issued  railroad  radio 
standards  and  procedures  (49  CFR  Part 
220)  in  1977.  In  1992,  in  section  11  of 
the  Rail  Safety  Enforcement  and  Review 
Act  (RSERA),  Pub.  L.  No.  102-365, 106 
Stat.  972,  Congress  required  the 
Secretary  of  Transportation  to  conduct 
an  inquiry  into  Part  220  procedures.  As 
part  of  its  inquiry,  FRA  conducted  a 
field  investigation  of  current  voice 
communications  technology  and 
practice,  held  three  Roundtable 


discussions  on  advanced  train  control 
technologies,  published  a  notice  of 
special  safety  inquiry  (59  FR  11847; 
March  11, 1994),  conducted  a  public 
hearing  on  voice  radio  communications, 
contracted  with  the  Department  of 
Commerce's  Institute  for 
Telecommunications  Sciences  for  a 
technical  evaluation  of  advanced  train 
control  systems,  and  consulted  with 
other  agencies  within  DOT  and  with 
staff  of  the  Federal  Communications 
Commission. 

In  July  1994.  FRA  published  its 
Report  to  Congress  on  Railroad 
Communications  and  Train  Control. 
FRA  concluded  that  railroad  radio 
communications  were  generally  good 
and  had  steadily  improved  since  FRA's 
last  major  study  in  1987.  However, 
compliance  with  the  standards  and 
procedures  in  Part  220  was  poor,  and 
employees  continued  to  report  problems 
with  radio  equipment.  (FRA's  Jime  26. 
1997  notice  of  proposed  rulemaking, 
discussed  below,  details  the  technology 
application  and  utilization  problems  (62 
FR  34544-45)  imcovered  during  the 
inquiry.)  Based  on  these  findings,  FRA 
committed  to  revising  Part  220  to  make 
the  regulations  more  flexible. 

Railroad  Safety  Advisory  Committee's 
Review  of  Part  220 

In  1996,  FRA  established  the  Railroad 
Safety  Advisory  Committee  (RSAC  or 
the  Committee)  to  implement  a  more 
consensual  approach  to  ndemaking. 
RSAC  is  comprised  of  48  representatives 
from  27  member  organizations, 
including  railroads,  labor  groups, 
equipment  manufacturers,  state 
government  groups,  public  associations, 
and  two  associate  non-voting 
representatives  from  Canada  and 
Mexico.  To  address  specific  tasks,  such 
as  raifroad  communications,  RSAC 
formed  standing  or  temporary 
subcommittees,  or  working  groups, 
comprised  of  knowledgeable  persons 
from  the  organizations  represented  on 
RSAC.  The  Railroad  Communications 
Working  Group  (Working  Group  or 
Group)  was  comprised  of 
representatives  from  the  following 
organizations: 

American  Public  Transit  Association  (APTA) 
The  American  Short  Line  Railroad 

Association  (ASLRRA) 
Association  of  American  Railroads  (AAR) 
Brotherhood  of  Locomotive  Engineers, 

American  Train  Dispatchers  Department 

(BLE) 
Brotherhood  of  Maintenance  of  Way 

Employes  (BMWE) 
Brotherhood  of  Railroad  Signalmen 
Burlington  Northern  Santa  Fe 
Canadian  Pacific  Rail  System 
Consolidated  Rail  Corporation  (Conrail) 
CSX  Transportation,  Inc. 


FRA 

International  Brotherhood  of  Electrical 

Workers 
National  Railroad  Passenger  Corporation 

(AMTRAK) 
Norfolk  Southern  Corporation  (NS) 
Railway  Progress  Institute 
Transportation  Communications 

International  Union 
United  Transportation  Union. 

In  its  Task  Statement  (Task  No.  96-3) 
to  the  Working  Group,  RSAC  charged 
the  Group  to  report  back  on  the 
following  issues: 

1.  all  matters  relating  to  revision  of 
the  existing  standards,  including  data 
required  for  regulatory  analysis; 

2.  communications  needs  in  support 
of  train  operations; 

3.  commimications  needs  in  support 
of  switching  operations;  and 

4.  the  role  of  communications 
capability  in  emergency  preparedness, 
including  passenger  service. 

In  a  series  of  meetings,  the  Working 
Group  examined  extensive  data,  debated 
how  to  improve  compliance  with  FRA 
radio  standards  and  procedures,  and 
considered  whether  to  mandate  radios 
and  other  forms  of  wireless 
communications  to  convey  emergency 
and  need  to  know  information.  In  1997, 
the  Working  Group  achieved  consensus 
on  recommendations  to  amend  Part  220, 
which  the  RSAC  subsequently  approved 
by  formal  ballot.  On  June  26. 1997,  FRA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  [62  FR  34544] 
based  on  the  Working  Group's 
recommendations. 

Summary  of  Principal  Communications 
Requirements  in  the  NPRM 

FRA  proposed  to  vary  communication 
equipment  standards  and 
implementation  periods  according  to 
railroad  size,  providing  small  railroads 
more  flexibility  in  recognition  of  their 
unique  concerns.  Small  railroads  were 
defined  as  those  with  fewer  than 
400,000  annual  employee  work  hours 
(see  the  Regulatory  Flexibility  Act 
emalysis  below  for  further  discussion  of 
how  small  entities  are  defined  in  this 
part),  and  large  railroads  were  defined 
as  those  with  400,000  or  more  aimual 
employee  work  hours.  This  reporting 
cut-off  is  used  in  49  CFR  Parts  217  and 
219  (Raifroad  Operating  Rules  and 
Control  of  Alcohol  and  Drug  Use, 
respectively). 

More  communications  equipment 
woidd  be  required  on  trains  operated  by 
large  railroads  than  on  those  operated 
by  small  raifroads.  Large  railroads 
would  be  required  to  equip  each  train 
with  a  working  radio  in  each  occupied 
controlling  locomotive  and  with  a 
means  of  redundant  working  wireless 


communications.  A  working  radio  is 
one  that  can  communicate  with  the 
raifroad's  control  center  from  any 
location  within  the  rail  system  (through 
repeater  stations,  if  necessary),  with  the 
exception  of  limited  segments  of 
territory  where  topography  or  transient 
weather  conditions  prevent  effective 
communications.  In  the  case  of  joint 
operations  on  another  railroad,  the  radio 
must  also  be  able  to  reach  the  control 
center  of  the  host  railroad.  For  small 
raifroads,  each  train's  communication 
equipment  requirements  would  be 
determined  by  a  variety  of  factors, 
including  whether  the  train  transports 
passengers,  hauls  hazardous  materials, 
engages  in  joint  operations  with  large 
railroads,  or  operates  above  specified 
speeds. 

For  roadway  workers,  communication 
equipment  requfrements  would  also 
vary  according  to  the  size  of  the 
railroad.  Large  railroads  would  be 
required  to  equip  maintenance-of-way 
equipment  operating  without 
locomotive  assistance  with  a  working 
radio.  If  multiple  units  are  traveling 
together,  only  one  unit  would  need  to  be 
equipped.  Each  maintenance-of-way 
work  group  would  also  be  required  to 
have  intra-group  communications 
capability.  Each  employee  designated  by 
the  raifroad  to  provide  on-track  safety 
for  a  roadway  work  group,  and  each 
lone  worker,  would  be  required  to  have 
immediate  access  to  a  working  radio. 

Small  railroads  would  have  to  provide 
each  employee  responsible  for  on-track 
safety  and  each  lone  worker  with 
immediate  access  to  working  wireless 
communications  unless  raifroads  do  not 
operate  in  excess  of  25  miles  per  hour. 
A  raifroad,  regardless  of  size,  would  be 
excepted  from  these  roadway  worker 
communication  requirements  whenever 
the  roadway  work  location  is 
inaccessible  to  trains  or  has  no  through 
traffic  or  traffic  on  adjacent  tracks  when 
roadway  workers  Jire  present. 
In  addition  to  the  proposed 
equipment  requirements,  FRA  would 
require  raifroad  employees  to  notify  the 
railroad's  control  center,  using  the 
quickest  means  of  communications 
available,  of  emergency  conditions  that 
could  result  in  death  or  injury,  damage 
to  property,  or  serious  disruption  of 
raifroad  operations.  FRA  also  proposed 
to  require  railroad  employees  to  test 
radio  and  redundant  wireless 
communication  equipment  as  soon  as 
practicable  before  the  beginning  of  thefr 
work  assignment,  and  to  remove 
inoperative  equipment  from  service 
upon  detection.  The  NPRM  also 
proposed  a  retention  period  for  copies 
of  mandatory  directives. 


Discussion  of  Comments 

By  August  25, 1997,  the  closing  date 
for  die  comment  period,  FRA  had 
received  comments  from  the  following 
parties,  many  of  whom  were 
represented  in  the  Working  Group: 

APTA 

ASLRRA 

AAR 

BLE 

BLE.  Local  Chairman  112  (BLE  112) 

BLE,  General  Committee  of  Adjustment, 

Southeastern  Pennsylvania  Transportation 

Authority  (BLE  SEPTA) 
BMWE 
Conrail 
Duluth,  Missabe  and  Iron  Range  Railway 

(DMIR) 
Railtex 
NS 
Union  Pacific  Railroad  Company  (UP) 

Comments  that  were  addressed  to 
specific  sections  of  the  NPRM  are 
discussed  in  the  section-by-section 
analysis.  In  reviewing  the  comments, 
five  major  issues  emerged,  which  are 
discussed  below. 

(1)  Coverage 

The  NPRM  defined  a  working  radio  as 
one  that  can  communicate  with  the 
railroad's  control  center  from  any 
location  within  the  rail  system  (through 
repeater  stations,  if  necessary),  with  the 
exception  of  limited  segments  of 
territory  where  topography  or  transient 
weather  conditions  temporarily  prevent 
effective  communications.  In  the  case  of 
joint  operations  on  another  railroad,  the 
radio  must  also  be  able  to  reach  the 
control  center  of  the  host  railroad.  FRA 
requested  comments  on  whether  the 
final  rule  should  allow  exclusions  in 
communications  coverage  where  the 
cost  of  placing  additional  repeater 
stations  to  prevent  dead  spots  would  be 
significant  in  relation  to  potential 
benefits. 

FRA  received  the  most  comments  on 
this  issue.  Coverage  is  a  significant  issue 
for  many  western  raifroads  because  of 
thefr  greater  territory  and  more  diverse 
terrain.  

BLE  SEPTA  commented  that  coverage 
exclusions  should  only  be  considered 
on  territory  without  passenger  or 
hazardous  materials  traffic,  or  on  a  case- 
by-case  waiver  basis.  Factors  such  as 
installation  cost,  topography  or 
frequency  of  use  shoidd  not  determine 
coverage  limits,  since  quick 
communication  is  needed  whenever  a 
potential  disaster  strikes.  BMWE  also 
opposed  allowing  railroads  subject  to 
the  NPRM  to  define  additional  coverage 

limits.  BMWE  commented  that  the        

safety  risks  associated  with  operating 
without  communications  capability 
remain  the  same  regardless  of    * 
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topography,  and  that  cost  issues  had 
b€^n  adequately  addressed  by  the 
NPRM's  exclusion  of  railroads  with 
fewer  than  400,000  annual  employee 
work  hours  and  allowance  for 
temporary  fluctuations  due  to  weather 
or  terrain. 

DMIR,  on  the  other  hand,  commented 
that  FRA  needed  to  clarify  what 
communications  capabiUty  would  be 
required  for  each  piece  of  on-track 
equipment  and  for  intra-group 
communication.  While  DMIR's  present 
portable  radios  could  copimunicate  with 
other  nearby  radios,  there  were  areas  on 
its  system  where  topography  prevented 
these  radios  from  being  able  to  reach  the 
dispatcher.  DMIR  estimated  that 
providing  each  lone  worker  with  a 
portable  radio  capable  of  reaching  the 
dispatcher  would  cost  the  railroad 
approximately  $200,000  (ten  additional 
base  stations,  six  towers  and  forty  more 
portable  radios). 

UP  commented  that  it  would  not  be 
cost  effective  or  practicable  to  design 
and  implement  a  wide  area  system  with 
100%  coverage  all  of  the  time.  Instead, 
UP  suggested  that  FRA  define  its 
coverage  requirements  using  common 
terminology  such  as  "90%  of  the 
territory  is  covered  90%  of  the  time" 
since  this  would  reduce  future  waiver 
applications.  With  respect  to  the 
proposed  communications  requirements 
for  roadway  workers  in  §  220.11,  UP 
noted  that  portable  radios  do  not 
provide  the  same  coverage  as 
locomotive  radios  because  of  differences 
in  transmitted  power,  antenna  height, 
and  aaitenna  efficiency  and  therefore 
could  not  be  expected  to  communicate 
with  the  control  center  from  anywhere 
on  the  right-of-way. 

AAR  commented  that  the  preamble's 
implied  requirement  to  construct  and 
install  new  base  stations  was  not  agreed 
to  by  the  Working  Group,  contained  in 
the  rule  text  or  analyzed  in  the 
regulatory  impact  analysis.  ASLRRA 
supported  AAR,  adding  that  it  would  be 
cost-prohibitive  to  require  all  railroads 
to  install  repeater  stations  to  eUminate 
dead  spots  and  provide  complete  radio 
coverage.  ASLRRA  also  commented  that 
the  Working  Group  had  never  voted  or 
reached  consensus  on  this  issue  because 
of  the  unavaildbihty  of  data 
demonstrating  the  safety  benefits  of  full 
coverage. 

The  issue  of  "coverage"  is  separable 
into  two  dimensions.  The  first  has  to  do 
with  the  ability  of  mobile  radios 
(mounted  semi-permanently  within  the 
cabs  of  locomotives,  on-track  equipment 
or  trucks  assigned  to  roadway  workers) 
to  transmit  and  receive  from  any  place 
along  the  length  of  a  railroad  right-of- 
way.  Major  railroads  maintain 


thousands  of  repeater  stations  that 
facilitate  communication  with  control 
centers  from  such  locations.  However, 
even  the  most  complete  of  the  current 
repeater  station  arrays  may  be  unable  to 
receive  from  or  transmit  to  mobile 
radios  at  isolated  (localized)  sites  such 
as  long  tunnels,  at  the  base  of  cliffs,  or 
at  certain  locations  within  gorges.  The 
working  group  did  not  discuss,  and  FRA 
did  not  intend  to  propose,  that  every 
such  "dead  spov"  be  remedied,  since 
this  could  require  the  expenditure  of 
large  sums  of  money  to  place  repeating 
stations  where  no  commercial  power  is 
available  in  order  to  yield  very  modest 
increases  in  communication  capability. 
The  final  rule  requires  that  radio 
coverage  of  all  territories  be  provided 
(as  is  generally  the  case  today)  with  the 
following  exceptions:  (a)  tunnels  or 
other  localized  places  of  extreme 
topography;  and  (b)  temporary  lapses  of 
coverage  due  to  atmospheric  or 
topographic  conditions. 

FRA  also  recognizes  that  certain 
existing  "dead  spot"  locations  may 
warrant  further  study  for  special 
treatment.  Examples  may  include  very 
long  tunnels  where  an  engine  fire  or 
derailment  could  create  an  immediate 
need  for  rescue  by  a  relief  train.  One 
commentator  in  this  proceeding,  BLE 
Local  112,  suggested  that  this  final  rule 
expressly  mandate  such  coverage. 
However,  this  proceeding  has  focused 
on  the  equipping  of  trains  and  provision 
of  communications  capability  to 
roadway  workers,  rather  than  the  ■ 
density  of  the  communications 
infrastructure.  Accordingly,  FRA  does 
not  have  available  the  data  that  would 
be  needed  to  resolve  these  issues  in  this 
final  rule.  To  the  extent  passenger 
operations  are  conducted  through  long 
tunnels,  FRA  will  expect  railroads  to 
address  communications  needs  in 
formulating  plans  under  the  new 
requirements  for  Passenger  Train 
Emergency  Preparedness  (64  FR  24632; 
May  4, 1998). 

As  noted  in  the  final  rule,  transient 
weather  conditions  (alone  or  in 
combination  with  topographic  features) 
may  also  give  rise  to  temporary  coverage 
gaps  over  which  the  railroad  will  have 
no  control.  These  interruptions  are 
inherent  to  communications  in  the  160 
MHZ  band  and  cannot  be  effectively 
addressed  through  regulatory  fiat. 

The  second  dimension  of  the  coverage 
issue  involves  those  situations  where 
roadway  workers  may  find  it  necessary 
to  work  at  some  distance  from  trucks  or 
on-track  equipment  equipped  with 
mobile  radios,  in  territory  whe|«  only  a 
mobile  radio  can  be  reUed  upon  to 
commimicate  with  the  control  center.  In 
these  situations,  it  is  again  unrealistic  to 


require  that  repeater  stations  be 
installed  in  a  pattern  so  dense  that 
portable  radios  will  always  be  capable 
of  reaching  the  control  center.  Portable 
radios  transmit  at  lower  wattage  than 
mobile  radios,  and  their  smaller 
antennas  are  less  able  to  receive  faint 
signals.  Particularly  in  the  Western 
States,  adding  repeater  stations  to 
accommodate  communication  with  the 
control  center  using  only  portable  radios 
could  result  in  massive  expenditures  for 
additional  radio  infrastructure.  FRA  has 
reviewed  this  issue  in  light  of  the  public 
cpmments  and  fashioned  the  following 
approach  in  this  final  rule: 

•  Those  in  charge  of  obtaining 
protection  for  roadway  workers 
(including  lone  workers)  must  be 
provided  with  whatever  radio 
equipment  is  needed  to  reach  the 
control  center  from  their  work  area, 
subject  to  the  same  localized  and 
transient  exceptions  that  apply  to  trains 
above.  (Groups  or  lone  workers  traveling 
by  rail  will  already  have  this  capability 
in  the  form  of  a  mobile  radio,  and  trucks 
used  by  signal  maintainers  and  other    . 
roadway  workers  must  be  similarly 
equipped  unless  portable  radios  are 
sufficient  for  the  purpose  of  reaching 
the  control  center.) 

•  To  the  extent  that  it  is  not 
practicable  for  such  workers  to  maintain 
immediate  access  to  communications 
capability  with  the  control  center 
(because  of  the  need  to  work  at  some 
distance  from  equipment  on  which 
mobile  radios  are  mounted),  portable 
radios  must  be  provided.  Portable  radios 
will  permit  these  workers  to  monitor 
local  transmissions  from  trains,  a  major 
objective  sought  by  representatives  of 
these  workers  during  the  working  group 
negotiation.  In  cm  emergency  involving 
injury  to  a  roadway  worker,  it  may  also 
be  possible  to  relay  information  to  the 
control  center  through  crews  of  passing 
trains  or  through  another  roadway 
worker  situated  within  earshot  of  the 
group's  on-track  equipment  or  truck. 

FRA  believes  that  the  final  rule 
upholds  the  intent  of  the  working  group 
to  provide  effective  commimications 
capabiUty  for  trains  and  roadway 
workers  while  responding  to  the 
detailed  comments  on  coverage  received 
in  response  to  the  NPRM.  FRA 
recognizes  that  standards  for  effective 
communication  will  continue  to  evolve 
as  technology  improves  and  the  rail 
industry  gains  experience  in  the 
application  of  this  final  rule. 

(2)  Roadway  Worker  Protection 

The  NPRM  proposed  to  require  large 
railroads  to  provide  each  designated 
employee  in  charge,  and  each  lone 
worker,  with  immediate  access  to  a 
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working  radio.  Small  railroads  would 
have  the  option  of  providing  immediate 
access  to  either  a  working  radio  or 
working  wireless  communications. 

Several  commentators  raised  issues 
concerning  the  NPRM  and  FRA's 
Roadway  Worker  Protection  regulations 
(49  CFR  Part  214,  Subpart  C).  Referring 
to  FRA's  proposed  lone  worker 
definition,  DMIR  suggested  that  FRA 
substitute  "work  group"  for  "work 
gang"  to  be  consistent  with  Part  214 
terminology.  FRA  agrees  and  has 
substituted  "group"  for  '!gang" 
throughout  this  final  rule.  To  further 
harmonize  this  part  with  Part  214,  FRA 
substitutes  "employee  responsible  for 
on-track  safety"  for  "designated 
employee  in  charge"  (a  term  used  in  the 
NPRM's  preamble,  but  not  the  rule  text) 
and  "employee  in  charge  of  on-track 
equipment"  to  ensure  consistent 
terminology,  and  amends  §  220.61(b)  to 
require  the  employee  responsible  for  on- 
track  safety  to  retain  a  copy  of  a 
msmdatory  directive  while  it  is  in  effect, 
to  parallel  the  retention  requirements  in 
§214.321  (retention  of  mandatory 
directives  is  discussed  in  more  detail 
elsewhere  in  this  preamble). 

NS  expressed  concerns  about 
"substantial"  duplication  between  the 
NPRM  and  Part  214.  Additionally,  AAR 
commented  that  the  preamble  had 
incorrectly  stated  that  the  Working , 
Group's  recommendations  resulted  from 
a  decision  to  enhance  roadway  worker 
compliance  with  Part  214  and  ability  to 
communicate  unsafe  conditions. 
ASLRRA  supported  AAR's  comments, 
adding  that  the  preamble  had  misstated 
the  tasks  of  the  Working  Group  by 
implying  that  the  Group  had  been 
tasked  with  equipping  maintenance-of- 
way  equipment  and/or  extending 
roadway  worker  requirements  into  the 
raifroad  communications  rule. 

After  examining  both  rules,  FRA  finds 
them  complementary,  not  conflicting  or 
duplicative,  since  the  communications 
requirements  in  this  final  rule  reinforce 
compliance  with  on-track  safety 
procedures  by  workers  performing 
duties  on  or  adjacent  to  live  track.  While 
there  may  not  be  agreement  concerning 
the  Group's  reasons  for  amending  Part 
220,  the  changes  contained  in  the  NPRM 
were  the  product  of  consensus. 

BMWE's  comments  are  addressed  in 
the  section-by-section  analysis. 

(3)  Non-Radio  Wireless 
Communications  Procedures 

FRA  asked  for  comments  on  whether 
non-radio  wireless  communications 
procedures  paralleling  the  radio 
procedures  in  Subpart  B  should  be 
adopted  for  cellular  telephones  and 
other  wireless  communiqations  devices 


that  would  be  covered  under  the  NPRM. 
To  focus  on  this  issue,  FRA  inquired 
whether  non-radio  wireless 
communications  had  the  same 
opportimities  for  misimderstanding  as 
radio  transmissions,  and  asked  how 
such  procedures  would  be  enforced 
(e.g.,  "over"  and  "out"  with  cellular 
telephones  where  usually  only  one 
party  to  the  conversation  could  be 
overheard). 

BLE  SEPTA  recommended  that  FRA 
adopt  certain  sections  of  the  current 
radio  procedures  for  non-radio  wireless 
communications,  specifically 
identification  (§  220.27),  statement  of 
numbers  and  letters  (§  220.29),  ending  a 
transmission  (§  220.35),  consistency 
with  federal  regulations  and  railroad 
operating  rules  (§  220.43),  complete 
commimications  (§  220.45),  and 
transmission  of  mandatory  directives 
(§  220.61).  BLE  SEPTA  noted  that  while 
cellular  telephones  have  less 
interference  from  other  communications 
there  is  also  no  listener  redimdancy  to 
detect  errors.  BMWE  also  supported 
adoption  of  non-radio  wireless 
communications  procedures  to  ensure 
the  accurate  transmittal  and  copying  of 
information.  In  particular.  BMWE 
advocated  requiring  all  mandatory 
directives  transmitted  via  non-radio 
wireless  commujiications  to  be  repeated 
back  and  verified  before  being  acted 
upon.  BLE  Local  112  suggested  that  FRA 
require  the  dispatcher  to  have  a  separate 
telephone  number  for  emergencies. 

Conversely,  UP  commented  that  non- 
radio  wireless  communications 
procedures  were  unnecessary,  and  that 
railroads  could  combine  ordinary 
telephone  procedures  with  operating 
rules  to  govern  such  communications. 
APTA  also  commented  that  non-radio 
wireless  communications  procedures 
were  unnecessary,  since  wireless 
communications  other  than  radio  would 
not  involve  heavy  communications 
traffic  on  shared  channels.  With  cellular 
telephones,  for  example,  parties  to  a  call 
would  not  be  subject  to  interfering 
traffic  so  the  potential  for  confusion 
would  be  diminished.  APTA  also 
believed  that  non-radio  vdreless 
commimications  procedures  would  be 
difficult  to  monitor,  and  consequently, 
both  unenforceable  and 
counterproductive. 

After  reviewing  the  comments,  FRA 
has  decided  not  to  promulgate  non- 
radio  wireless  commimications 
procedures  at  this  time,  since  the 
Working  Group  did  not  consider  in 
depth  how  to  ensure  the  accuracy  and 
completeness  of  non-radio  wireless 
communications.  As  proposed,  in  this 
final  rule  FRA  addresses  only  the  testing 
and  failure  of  non-radio  wireless 


communications  equipment  (in 
§§  220.37  and  220.38  respectively). 

FRA  emphasizes,  however,  that  the 
procedures  in  §  220.61(b)  should  be 
followed  even  when  a  cellular 
telephone  or  other  form  of  wireless 
communication  is  used  to  transmit  a 
mandatory  directive,  since  there  is  a  risk 
of  miscommunication.  Regardless  of  the 
means  of  transmission,  an  employee 
should  not  copy  a  mandatory  directive 
while  at  the  controls  of  moving 
equipment.  Regardless  of  the  means  of 
transmission,  FRA  expects  a  mandatory 
directive  to  be  copied  in  its  entirety  and 
retained  for  the  duration  of  the  work 
assignment,  to  ensure  that  those 
responsible  for  executing  the  directive 
understand  (if  train  crew)  or 
acknowledge  (if  roadway  workers)  it. 
While  existing  railroad  operating  rules 
will  otherwise  continue  to  govern  non- 
radio  communications,  FRA  vdll 
monitor  compliance  with  §  220.61,  and 
will  revisit  the  issue  of  non-radio 
wireless  communications  procedures  if 
necessary. 

(4)  Ending  a  Transmission 

In  the  NPRM,  FRA  asked  for  comment 
on  whether  use  of  "over"  and  "out"  at 
the  end  of  each  radio  transmission 
should  remain  a  requirement  or  become 
a  recommended  practice  . 

Comments  in  response  to  the  NPRM 
were  divided.  BMWE  was  not  opposed 
to  retention  of  "over"  and  "out" 
provided  that  failure  to  end  a 
transmission  in  this  manner  did  not 
result  in  individual  liability.  Conrail 
supported  changing  "over"  and  "out"  to 
a  recommended  practice,  commenting 
that  this  requirement  was  unique  to 
railroads.  UP,  also  in  favor  of  anti- 
retention,  suggested  that  "over"  and 
"out"  be  required  only  when  necessary 
to  ensure  transmission  quality.  Finally, 
AAR  and  ASLRRA  both  favored 
allowing  railroads  to  follow  their  own 
current  radio  practices,  commenting 
that  "over"  and  "out"  had  no  special 
safety  significance. 

After  reviewing  these  comments,  FRA 
has  decided  to  retain  "over  and  out"  in 
the  final  rule,  except  in  yard  switching 
operations,  where  radio  congestion  is  a 
fiwjuent  problem  and  rapid  delivery  of 
information  supports  real  time  decisions 
that  are  crucial  to  safety.  This  exception 
is  consistent  with  the  latitude  allowed 
under  current  FRA  enforcement 
practice.  Use  of  "over"  and  "out"  makes 
clear  to  the  conversants,  and  to  any 
listeners  monitoring  and  using  that 
frequency,  when  a  radio  transmission  is 
in  progress  and  when  it  has  concluded. 
Past  audits  demonstrate  that  overall 
compliance  with  radio  rules  improves 
whenever  this  requirement  is  strictly 
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enforced.  Moreover,  crews  may  act  on 
incomplete  information  or  overlapping 
transmissions  without  a  standard 
procedure  to  indicate  when  a 
transmission  is  over. 

(5)  Copying  and  Retention  of  Mandatory 
Directives 

In  the  NPRM,  FRA  clarified  that 
§  220.61  has  always  required  that  the 
conductor  and  the  engineer  each  have 
an  individual  copy  of  every  mandatory 
directive  transmitted  by  radio,  since 
each  is  responsible  for  ensuring  that  all 
train  crew  members  (with  the  exception 
of  passenger  and  commuter  train 
personnel  not  directly  involved  in  the 
operation  of  the  train)  read  and 
understand  the  directives  before  they 
are  acted  upon. 

In  its  comments,  NS  suggested  that  a 
single  copy  of  a  mandatory  directive  in 
the  possession  of  either  the  conductor  or 
engineer  could  be  used  to  ensure  that 
both  read  and  understand  a  mandatory 
directive  before  acting  upon  it,  thus 
avoiding  the  copying  and  paperwork 
biu'den  of  dupUcate  copies.  FRA 
disagrees  and  this  final  rule  tracks  the 
proposed  rule;  too  much  potential  for 
misunderstanding  exists  when  the 
engineer  and  conductor  share  a  single 
copy  of  a  mandatory  directive,  even  if 
both  have  read  it.  DMIR,  however,  asked 
if  a  two-part  form  could  be  used  to 
avoid  possible  transcription  errors  in 
making  a  duplicate  written  copy  of  the 
mandatory  directive.  FRA  has  no 
objections,  so  long  as  the  engineer  and 
conductor  each  retain  a  part  of  the  form 
containing  the  complete  mandatory 
directive. 

For  roadway  groups,  FRA  proposed  to 
require  that  a  mandatory  directive  be 
"acknowledged,"  instead  of  "read  and 
understood,"  by  the  designated 
employee  in  charge,  who  would  then 
provide  a  detailed  job  briefing  at  the 
beginning  of  the  assignment  notifying 
the  other  roadway  workers  of  the 
group's  movement  limitations, 
authorities,  and  other  relevant 
information. 

FRA  received  no  comments  on  this 
proposal,  and  adopts  it  in  this  final  rule. 

FRA  proposed  requiring  that  fulfilled 
or  canceled  mandatory  directives  be 
marked  with  an  "X"  or  in  accordance 
with  the  railroad's  operating  rules  to 
prevent  later  employee  confusion  as  to 
which  mandatory  directives  were 
applicable  at  any  point  of  time,  and  that 
each  employee  responsible  for  executing 
a  mandatory  directive  within  a  train 
crew  or  roadway  group  retain  copies  of 
those  directives  for  the  duration  of  his 
or  her  work  assignment.  FRA  also 
solicited  comments  on  the  value  of 
requiring  retention  of  copies  of 


mandatory  directives  for  seven  work 
days  after  completion  of  the  work 
assignment  as  recommended  in  a  recent 
FRA  Safety  Bulletin  (61  FR  64191, 
August  26, 1996),  and  as  already 
required  on  NORAC  (the  Northeast 
Operating  Rules  Advisory  Committee) 
member  railroads.  This  proposal  would 
enable  both  railroads  and  FRA  to 
enforce  compliance  with  the  copying 
requirement. 

Commentators  uniformly  supported 
marking  directives  fulfilled  or  csmceled. 
Commentators  were  divided  on  FRA's 
suggestion  to  retain  copies  until  the  end 
of  the  work  assignment,  and  uniformly 
opposed  retention  for  seven  work  days 
after  completion  of  the  work 
assignment.  Railtex,  for  example, 
commented  that  a  seven  day  retention 
period  would  be  unenforceable,  but 
supported  retaining  copies  of  mandatory 
directives  for  the  duration  of  the  crews' 
work  assignment.  AAR,  ASLRRA,  and 
BMWE,  on  the  other  hand,  commented 
that  retaining  mandatory  directives 
beyond  their  effective  period  could  lead 
to  confusion  as  to  which  directives  had 
been  fulfilled  and  which  remained 
active,  and  that  marking  fulfilled 
directives  with  an  "X"  or  in  accordance 
with  railroad  operating  rules  would  be 
sufficient.  ASLRRA  added  that  FRA's 
Roadway  Worker  Protection  regulations 
require  retention  only  until  the  directive 
has  been  fulfilled  or  canceled. 

After  considering  this  issue  further, 
FRA  continues  to  believe  that  those 
employees  responsible  for  ensuring  that 
mandatory  directives  are  read  and 
imderstood,  namely  engineers  and 
conductors,  should  be  required  to  retain 
their  copies  for  the  duration  of  the  work 
assignment  and  mark  copies  of 
directives  that  have  been  fulfilled  or 
canceled  with  an  "X"  or  in  accordance 
with  the  railroad's  operating  rules  and 
this  final  rule  so  provides.  Inspecting 
retained  copies  will  enable  railroads 
and  FRA  to  monitor  and  ensure  that  all 
mandatory  directives  are  correctly 
copied,  read,  and  understood  before 
being  acted  upon  by  those  with  a  need 
to  know. 

FRA  agrees,  however,  that  these  part's 
retention  requirements  should  be 
consistent  with  those  in  Part  214  for 
employees  responsible  for  on-track 
safety.  To  avoid  potential  confusion,  in 
§  220.61  (b)(5)(ii)  the  final  rule  requires 
the  employee  responsible  for  on-track 
safety  to  retain  a  copy  of  the  mandatory 
directive  while  it  is  in  effect,  the  same 
retention  period  required  for  a  copy  of 
authority  for  exclusive  track  occupancy 
under  §  214.321.  Copies  of  fulfilled  or 
canceled  directives  need  not  be  marked 
because  of  their  anticipated  short 
retention  time. 


Other  comments 

In  addition,  FRA  received  some 
comments  that  did  not  address  specific 
sections  of  the  NPRM  or  the  five  issues 
discussed  above. 

BLE  suggested  that  each  working 
radio  should  be  equipped  with  a  hand 
held  microphone  and  speaker,  to  allow 
the  engineer  greater  range  of  vision  and 
movement  while  operating  the  controls 
of  the  locomotive,  and  to  screen  out 
interference  and  background  noise. 
Communication  equipment  design 
specifications  is  a  significant  issue  that 
was  not  considered  by  the  Working 
Group,  and  consequently  is  not  within 
the  scope  of  the  NPRM.  FRA  will 
therefore  defer  resolution  of  this  issue  to 
future  rulemakings. 

BLE  SEPTA  made  several  comments 
specific  to  SEPTA'S  predominantly 
short  train  operations.  BLE  SEPTA 
expressed  concern  that  on  two  car  trains 
any  interference  with  the  primary  radio 
would  also  block  the  redundant  radio 
because  of  the  short  distance  between 
radios.  Since  SEPTA  engineers  often 
operate  multiple  unit  cars  with  dual 
operating  compartments  separated  by  a 
passenger  compartment,  BLE  SEPTA 
also  suggested  requiring  the  redundant 
working  wireless  communication  to  be 
located  in  the  operating  compartment  of 
the  controlling  locomotive  to  ensure 
access  by  the  engineer.  While  FRA 
believes  that  such  equipment  should  be 
located  in  the  back  of  the  consist,  where 
it  would  be  better  protected  and 
available  for  emergency  notification  in 
the  event  of  a  fi-ontal  impact,  the  final 
rule  does  not  specify  where  redundant 
communication  equipment  should  be 
placed  in  a  train.  BLE  SEPTA  would 
also  require  voice  tests  for  each  radio 
frequency  used  during  the  train's  tour 
and  for  each  instance  where  a  train 
proceeds  after  an  interruption  of  power. 
Implicit  in  the  working  radio  definition, 
however,  is  the  presumption  that  the 
radio  works  on  all  relevant  channels. 
This  communications  capability  should 
not  be  affected  by  a  change  in  radio 
fi^quency  or  an  interruption  of  power. 

BLE  SEPTA  also  recommended  that 
FRA  prohibit  the  use  of  radio  to 
transmit  public  service  annoimcements 
and  promotional  information  to  the 
crew  for  conveyance  to  passengers.  FRA 
agrees  that  radio  channels  should  not  be 
used  for  non-essential  broadcasts,  but 
has  not  included  this  prohibition  since 
it  is  already  included  in  many  railroad 
operating  rules,  such  as  NORAC  Rule 
709,  which  prohibits  broadcast  of 
unnecessary,  irrelevant,  or  unidentified 
information.  An  additional  BLE  SEPTA 
comment  concerning  incomplete 
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transmissions  is  discussed  in  §  220.45 
below. 

Finally,  referring  to  appendix  B's 
Recommended  Pronimciation  of 
Numerals,  DMIR  stated  that  the  niunber 
"0"  should  be  spoken  as  "zero,"  not 
"0:"  and  that  "1600"  should  be  "wun 
six  hundred"  not  "v^run  six  thousand." 
FRA  appreciates  DMIR  noting  these 
long-standing  errors,  and  has  corrected 
them  in  this  rule. 

Effective  Dates 

As  proposed,  this  final  rule  becomes 
effective  120  days  after  publication  to 
allow  all  railroads  four  months  to 
implement  the  new  streamlined 
procedures,  which  should  not  require 
extensive  investment  or  retraining. 
Since  the  timetable  for  implementation 
is,  of  course,  determined  by  the  issuance 
date  of  this  final  rule,  FRA  is  extending 
the  proposed  implementation  dates  for 
§§  220.9  and  220.11  an  additional  nine 
months  to  allow  both  large  and  small 
railroads  sufficient  time  for  equipment 
purchase.  Thus,  §§  220.9  and  220.11 
apply  July  1, 1999  for  railroads 
providing  commuter  service  in  a 
metropolitan  or  suburban  area,  railroads 
providing  intercity  passenger  service, 
and  railroads  with  400,000  or  more 
annual  employee  work  hours  in  1997. 
Since  small  railroads  are  allowed  an 
additional  year  for  capital  investment, 
§§  220.9  and  220.11  apply  July  1.  2000 
for  railroads  with  fewer  than  400,000 
annual  employee  work  hours  in  1997. 

As  mentioned  above,  this  part  is 
retitled  to  reflect  its  coverage  of  other 
means  of  wireless  communications  such 
as  cellular  telephones  and  data  radio 
terminals.  The  section^by-section 
analysis  discusses  the  remaining 
amendments  to  Part  220. 

SECTION-BY-SECTION  ANALYSIS 

Subpart  A-General 

Section  220.1  Scope 

As  proposed,  FRA  expands  the  scope 
of  this  part  to  allow  for  newer  forms  of 
technology  already  in  use.  For  this 
reason,  FRA  changes  the  phrase  "radio 
communications"  to  "wireless 
conununicattons"  and  adds  definitions 
for  "working  radio"  and  "working 
wireless  communications"  to  this  part. 

Section  220.2  Preemptive  Effect 

This  new  section  parallels  the 
preemption  language  in  49  U.S.C 
§  20106. 

Section  220.3  Application 
This  section  is  unchanged. 


Section  220.5  Definitions 

Throughout  this  rule,  FRA  substitutes 
"locomotive,"  which  also  includes  cab 
cars  and  MU  units,  wherever  the  term 
"engine"  appeared.  Also,  as  mentioned 
above,  FRA  changes  the  term  "gang"  to 
"group'*  when  referring  to  roadway 
workers,  to  be  consistent  with  FRA's 
Roadway  Worker  Protection  regulations. 

Unless  otherwise  noted,  the  following 
definitions  are  adopted  as  proposed. 

Adjacent  tracks.  This  definition, 
taken  from  FRA's  Roadway  Worker 
Protection  regulations  (see  below), 
means  two  or  more  tracks  with  track 
centers  spaced  less  than  25  feet  apart. 

Control  center.  By  control  center,  FRA 
means  the  locations  from  which  a 
railroad  issues  instructions  governing  its 
operations. 

Employee.  In  1992,  the  Rail  Safety 
Enforcement  and  Review  Act  (RSERA) 
clarified  that  FRA's  safety  jurisdiction 
extends  to  all  entities,  including 
contractors  and  their  employees,  that 
may  violate  the  railroad  safety  laws. 
FRA  has  therefore  amended  this 
definition  to  include  contractors  and 
their  employees,  and  any  individuals 
authorized  by  railroads  who  use  radios, 
or  any  other  form  of  wireless 
communications  in  connection  with 
railroad  operations. 

Immediate  access.  This  term, 
discussed  in  the  preamble  of  the  NPRM, 
is  now  added  to  the  definitions  section. 
Immediate  access  to  a  radio  means  that 
a  radio  is  either  on  the  employee's 
person,  or  sufficiently  close  to  the 
employee  to  allow  the  employee  to 
make  and  receive  radio  transmissions. 

Joint  operations.  This  term  means  rail 
operations  conducted  by  more  than  one 
railroad  on  the  tracks  of  a  railroad  with 
400,000  or  more  annual  employee  work 
hours,  except  as  necessary  for  die 
purposes  of  interchange. 

Locomotive.  This  term  is  taken  from 
FRA's  Railroad  Locomotive  Safety 
Standards  (49  CFR  Part  229). 

Lone  worker.  For  consistency,  this 
definition  and  terms  that  cross-reference 
roadway  worker  protection  throughout 
this  document  are  taken  irom  the 
Roadway  Worker  Protection  regulations. 

Mandatory  directive.  In  this  part,  FRA 
replaces  the  term  "train  order"  with 
"mandatory  directive,"  which  conveys 
the  same  meaning  as  the  traditional 
train  order,  but  refers  specifically  to 
speed  restrictions  and  movement 
authorities  such  as  track  warrants.  Form 
D's,  and  DTC  (Direct  Train  Control) 
authorities.  Excluded  from  this 
definition  are  verbal  instructions  that 
are  advisory  in  nature  and  typically 
involve  imminent  conditions,  such  as 
verbal  permission  to:  pass  a  block  or 


interlocking  signal  indicating  stop;  open 
a  main  track  switch  and  enter  the  main 
track  in  interlocking  limits  or  in  CTC 
(CentraUzed  Traffic  Control)  territory; 
move  with  the  current  of  traffic  in  Rule 
251  territory;  make  a  reverse  movement 
vtrithin  the  limits  of  the  same  block,  pass 
a  stop  sign  or  red  flag  and  enter  working 
limits;  and  obtain  foul  time.  Verbal 
warnings  of  obstructions  or  trespassers 
on  or  along  the  right-of-way,  or 
instructions  to  stop  a  train  due  to  an 
imminent  danger,  are  also  excluded.  All 
of  these  instructions  must  be  repeated  as 
prescribed  in  §  220.33(b),  but  need  not 
be  copied  since  the  crew  will  shortly  act 
upon  the  information  conveyed. 
Copying  requirements  are  addressed 
further  in  the  discussion  of  §  220.33. 

Railroad  operation.  This  definition 
substitutes  "locomotive"  for  "engine," 
and  makes  an  editorial  change  bom 
"single"  to  "sinely." 

Roadway  worker.  This  definition, 
taken  irom  FRA's  Roadway  Worker 
Protection  regulations,  means  any 
employee  of  a  railroad,  or  of  a  contractor 
to  a  railroad,  whose  duties  include 
inspection,  construction,  maintenance 
or  repair  of  railroad  track,  bridges, 
roadway,  signal,  and  commvmication 
systems,  electrical  traction  systems, 
roadway  faciUties  or  roadway 
maintenance  machinery  on  or  near  track 
or  with  the  potential  of  fouling  a  track, 
and  flagmen  and  switchman/lookouts. 

Train.  Any  railroad  operation  subject 
to  the  air  brake  testing  requirements  of 
FRA's  regulations  on  Railroad  Power 
Brakes  and  Drawbars  (49  CFR  Part  232) 
is  considered  a  train  for  purposes  of  this 
rule.  This  includes  transfer  trains,  but 
not  switching  operations,  or  the 
assembly  and  disassembly  of  rail  cars 
within  a  railroad  yard,  since  these 
operations  do  not  require  an  air  test. 

Working  radio.  A  working  radio  is  one 
with  an  adequate  power  source,  free  of 
mechanical  malfunctions,  that  can  both 
transmit  and  receive  communications  to 
and  from  the  railroad's  control  center 
fit>m  any  location  within  the  rail  system 
(through  repeater  stations,  if  necessary), 
with  certain  exceptions  noted  below.  In 
the  case  of  joint  operations  on  another 
railroad,  the  radio  must  also  be  able  to 
reach  the  control  center  of  the  host 
railroad. 

A  radio  satisfies  this  definition  even 
if  there  are  localized  dead  spots  (such  as 
a  tuimel)  within  a  territory  and  even  if 
temporary  fluctuations  or  interference 
from  weather  or  terrain  occur.  (It  should 
be  noted,  however,  that  imder  §  220.45 
of  this  part,  any  communications  which 
are  not  fully  imderstood  or  properly 
completed  may  not  be  acted  upon  and 
must  be  treated  as  if  not  sent.)  Railroads 
must  maintain  the  communications 
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capability  to  broadcast  in  alHenitory 
over  which  they  operate,  however. 

Working  wireless  communications. 
With  the  exceptions  noted,  the  final  rule 
requires  communications  redundancy  to 
compensate  for  radio  communication 
failures  due  to  interference,  equipment 
failure,  transmission  difficulties  and 
other  problems  which  will  occur  with 
even  the  most  advanced  equipment. 
This  term  means  the  capability  to 
communicate  with  either  a  control 
center  or  emergency  responder  of  the 
railroad  throu^  a  radio,  portable  radio, 
cellular  telephone,  or  other  means  of 
two-way  communication  from  locations 
within  the  rail  system.  (Emergency 
responder  in  this  part  means  a  member 
of  a  police  or  fire  department,  or  other 
organization  involved  with  public  safety 
charged  with  providing  or  coordinating 
emergency  services,  who  responds  to  a 
passenger  or  freight  train  emergency. 
See  FRA's  Passenger  Train  Emergency 
Preparedness  regulations  for  additional 
discussion  of  this  term.) 

Section  220.7    Penalty 

As  discussed  above,  the  RSERA 
expanded  coverage  of  FRA's  regulations 
to  include  contractors  and  their 
employees.  FRA  therefore  amends  this 
section  to  clarify  that  this  part  applies 
not  only  to  railroads  but  also  to  any 
other  entity  that  may  violate  this  part, 
including  independent  contractors  who 
provide  goods  and  services  to  railroads 
and  the  employees  of  such  contractors. 
Thus,  any  person  authorized  by  a 
railroad  to  use  its  wireless 
communications  facilities  must  comply 
with  Part  220  procedures,  regardless  of 
whether  the  person  has  a  direct 
employment  relationship  with  the 
railroad. 

The  Federal  Civil  Penalties  Inflation 
Adjustinent  Act  of  1990  (Pub.  L.  101- 
410  194  Stat.  890,  28  U.S.C.  2461  note, 
as  amended  by  the  Debt  Collection 
Improvement  Act  of  1996,  Pub.  L.  104- 
134,  April  26, 1996),  required  agencies 
to  adjust  the  maximum  civil  monetary 
penalties  within  their  jurisdiction  for 
inflation.  FRA  determined  the  resulting 
$11,000  and  $22,000  maximum 
penalties  in  this  part  by  applying  the 
criteria  set  forth  in  sections  4  and  5  of 
the  statute  to  the  maximvim  penalties 
otherwise  provided  for  in  the  Federal 
railroad  safety  laws.  Additionally,  the 
minimum  penalty  for  violations  of  this 
part  is  now  $500,  as  required  by  the 
RSERA. 

Section  220.8    Waivers 

This  new  section  adopts  by  reference 
the  procedures  in  Subpart  C  of  49  CFR 
Part  211  (Rules  of  Practice)  for 
petitioning  for  a  waiver  from 


compliance  with  the  requirements  of 
this  part. 

Section  220.9    Requirements  for  Trains 

Paragraph  (a):  As  discussed  above  in 
the  section  siunmarizing  the 
communications  equipment 
requirements  for  trains,  large  railroads 
must  equip  all  trains  with  a  working 
radio  in  the  controlling  locomotive  and 
with  a  back-up  means  of  wireless 
communications.  This  requirement 
applies  to  both  freight  and  passenger 
operations. 

The  controlling  locomotive  must  be 
equipped  with  a  working  radio  only 
when  the  locomotive  is  occupied  by  an 
assigned  train  crew  and  the  train  is 
involved  in  railroad  operations.  To 
allow  for  possible  radio  failure  en  route, 
the  train  must  also  have  a  form  of 
working  wireless  communications  upon 
departure  from  a  terminal.  As  required 
in  §§  220.37  and  220.38,  all  required 
commimication  devices  must  be  tested 
prior  to  the  commencement  of  a  work 
assigmnent,  and  removed  from  service  if 
foimd  not  to  be  functioning  as  intended. 
Wireless  communications  must  be  able 
to  reach  the  railroad's  control  center  or 
an  emergency  responder. 

Paragraph  (b):  As  discussed  above, 
small  railroads  have  to  meet  the  same 
heightened  communication  equipment 
standards  as  large  railroads  when 
operating  passenger  trains.  Thus,  all 
passenger  trains,  regardless  of  the  size  of 
the  operating  railroad,  have  to  be 
equipped  with  both  a  working  radio  in 
the  occupied  controlling  locomotive  and 
with  redundant  working  wireless 
communication  equipment. 

For  freight  trains,  the  commimication 
requirements  are  determined  by  two 
factors:  train  operating  speed,  and 
extent  of  joint  operations.  If  a  freight 
train  operates  at  greater  than  25  miles 
per  hour,  or  engages  in  joint  operations 
on  track  where  the  maximum 
authorized  speed  for  freight  trains  is 
greater  than  25  miles  per  hour,  the  train 
must  be  equipped  with  a  working  radio 
in  the  occupied  controlling  locomotive. 
Similarly,  a  freight  train  engaged  in  joint 
operations  on  track  that  is  adjacent  to 
and  within  30  feet  measured  between 
track  center  lines  of  another  track  on 
which  the  maximum  authorized  speed 
for  passenger  trains  is  greater  than  40 
miles  per  hour,  must  also  be  equipped 
with  a  working  radio  in  the  occupied 
controlling  locomotive.  When  any  of  the 
operating  conditions  described  above 
are  met,  the  freight  train  crew  must  have 
a  working  radio  to  enable  them  to 
communicate  with  the  host  railroad's 
control  center  and  the  other  trains  on 
the  host  railroad. 


The  term  "within  30  feet  of  another 
track  center,"  a  criteria  used  in  FRA's 
exercise  of  jurisdiction  over  tourist 
railroads,  and  also  in  the  excepted  track 
definition  in  FRA's  Track  Safety 
Standards  (49  CFR  Part  213),  defines 
when  a  railroad  operates  sufficiently 
close  tO'passenger  train  operations  to 
create  the  potential  for  interference. 
This  requirement  ensures  that  all  freight 
trains  operating  in  close  parallel 
proximity  to  passenger  trains  are 
equipped  with  radios. 

A  train  that  engages  in  joint 
operations  on  track  where  the  maximum 
authorized  speed  for  freight  trains  is  25 
miles  per  hour  or  less  is  required  to 
have  working  wireless  communications, 
but  not  a  working  radio  in  the  occupied 
controlling  locomotive.  A  train  that 
transports  hazardous  materials  must 
also  have  working  vdreless 
communications  even  if  it  does  not 
transport  passengers  or  engage  in  joint 
operations.  No  communication 
equipment  is  required  if  a  train  does  not 
transport  passengers  or  hazardous 
material,  and  does  not  engage  in  joint 
operations  or  operate  at  greater  than  25 
miles  per  hour. 

Section  220.11    Requirements  for 
Roadway  Workers 

As  proposed,  large  railroads  must 
provide  a  working  radio  on 
maintenance-of-way  equipment  moving 
to  or  from  a  work  location,  or  between 
miUtiple  work  locations  on  the  same 
day,  to  enable  the  roadway  work  group 
to  contact  the  control  center  in  the  event 
of  an  emergency  when  traveling.  A  unit 
of  equipment  traveling  alone  must  also 
be  radio  equipped.  A  small  railroad  is 
exempted  if  its  trains  do  not  operate  in 
excess  of  25  miles  per  hour.  Several 
commentators  noted  areas  in  which  the 
preamble  discussion  of  this  section 
differed  from  the  proposed  nile  text; 
these  are  clarified  below. 

Paragraph  (a)(1):  BMWE  alerted  FRA 
that  the  preamble  discussion  of  this 
paragraph  could  be  read  as  being  more 
encompassing  than  the  proposed  rule 
text.  In  the  NPRM's  preamble,  FRA 
stated  that  "(i]f  several  maintenance-of- 
way  units  are  physically  separated,  only 
one  unit  would  have  to  be  equipped 
with  a  working  radio,  provided  that  all 
of  the  units  are  under  the  control  of  the 
same  employee  (emphasis  added)," 
while  the  rule  text  referred  to  multiple 
pieces  of  maintenance-of-way 
equipment  traveling  together  under  the 
same  movement  authority.  As  BMWE 
noted,  the  term  "imder  the  control  of 
the  same  employee"  could  vary  from 
railroad  to  railroad.  FRA  agrees  that  the 
preamble  misstated  the  intent  of  the 
Working  Group,  which  was  to  ensiu« 
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that  multiple  pieces  of  maintenance-of- 
way  equipment  traveling  together  under 
the  same  movement  authority  be  able  to 
communicate  with  the  control  center. 

Additionally,  AAR,  APTA  aind  UP  all 
correctly  pointed  out  that  the  preamble 
discussion  of  intra-group 
communications  was  overly  restrictive 
when  it  tvnce  referred  to  a  requirement 
for  maintenance-of-way  intra-group 
wireless  communications  capability, 
since  the  proposed  rule  text  only 
^required  maintenance-of-way 
equipment  to  have  intra-group 
communications  capability  with  each 
other.  Under  the  final  rule  alternatives 
to  wireless  communications,  such  as 
horns,  hand  signals,  and  amplified  voice 
systems  are  acceptable  means  of  intra- 
group  communications. 

Paragraph  (b):  Access  to  a  working 
radio  is  determined  by  function,  with 
two  categories  of  roadway  workers,  the 
employee  responsible  for  on-track  safety 
of  a  roadway  work  group,  and  the  lone 
worker,  required  to  have  access  to  a 
working  radio.  Both  categories  have 
analogous  commimication  needs,  since 
in  each  case,  the  employee  is 
responsible  for  providing  protection, 
either  for  an  entire  roadway  group,  or 
for  him  or  herself. 

As  discussed  above,  large  railroads 
must  provide  each  employee 
responsible  for  on-track  safety  and  each 
lone  worker  with  access  to  a  working 
radio,  and  with  a  portable  radio 
whenever  immediate  access  to  the 
working  radio  is  unavailable.  Small 
railroads  have  the  option  of  providing 
access  to  either  a  working  radio  or 
working  wireless  communications. 

Paragraph  (c)(2):  As  proposed,  a 
railroad,  regardless  of  size,  is  not 
required  to  provide  communication 
eqiupment  whenever  the  work  location 
of  the  roadway  work  group  or  lone 
worker  is  physically  inaccessible  to 
trains,  or  has  no  through  or  adjacent 
track  traffic  when  roadway  workers  are 
present. 

BMWE  suggested  narrovdng  this 
proposed  exclusion  by  requiring  the 
conditions  in  both  (i)  and  (ii)  to  be 
present,  to  ensure  communications 
capability  whenever  rail  traffic  is 
expected  on  tracks  adjacent  to  work 
locations  protected  in  accordance  with 
the  inaccessible  track  requirements  of 
Part  214.  By  changing  the  underlined 
"or"  to  "and,"  BMWE  would  require 
physically  inaccessible  locations  to  have 
communications  capability  to  protect 
against  traffic  on  adjacent  tracks  not 
within  the  limits  described  in 
§220.11(c)(2)(i). 

Althou^  most  short  lines  are  single 
track  operations,  a  double  track  railroad 
could  not  operate  on  either  track  if  it 


wished  to  qualify  for  BMWE's  proposed 
exclusion.  To  address  BMWE's  concerns 
and  be  compatible  with  FRA's  Roadway 
Worker  Protection  regulations.  FRA 
instead  incorporates  Part  214's  adjacent 
tracks  definition,  two  or  more  tracks 
writh  track  centers  spaced  less  than  25 
feet  apart,  into  §  220.11(c)(2)(ii).  By 
doing  so,  FRA  requires  railroads  not 
exempt  under  §  220.11(c)(1)  to  provide 
access  to  a  working  radio  to  a  employee 
responsible  for  on-track  safety  or  lone 
worker  whenever  there  is  adjacent 
traffic  within  25  feet  of  their  work 
location. 

Section  220.13  Reporting  Emergencies 

Paragraphs  (a)-(c):  In  this  new 
section,  FRA  proposed  to  require  an 
employee  to  use  the  quickest  means  of 
communications  available  to  notify  the 
control  center  before  undertaking  other 
forms  of  emergency  response,  such  as 
medical  treatment  or  evacuation,  to 
ensure  that  properly  trained  and 
equipped  personnel  respond  to  the 
scene  as  quickly  as  possible.  While 
agreeing  that  an  employee  should  use 
the  quickest  means  available  to  notify 
the  railroad,  BMWE  suggested  that  the 
on-site  employee  should  be  allowed 
discretion  to  determine  the  priorities  in 
an  emergency  (e.g.,  by  choosing  to 
render  medical  attention  before 
notifying  the  railroad).  Although  FRA 
agrees  that  an  emergency  may 
occasionally  require  inmiediate  action 
prior  to  notification,  as  a  general  rule, 
on-site  employees  should  not  undertake 
responsive  action  without  sufficient 
information  and  proper  training. 
Requiring  notification  to  be  the  first 
priority  facilitates  the  quick  arrival  of 
professional  emergency  response 
personnel  in  situations  when  the  right 
actions  and  reactions  are  critical. 

The  employee  should  follow  the 
emergency  radio  transmission 
procedures  in  §  220.47  of  this  part  when 
using  a  radio,  or  the  procedures 
specified  in  the  railroad's  timetable  or 
timetable  special  instructions  when 
using  another  means  of  wireless 
communications.  This  section  also 
includes  language  on  emergency 
procedures  originally  contained  in 
§  220.47(a). 

Paragraph  (d):  FRA  adds  this 
paragraph  to  require  an  alternative 
means  of  emergency  reporting  whenever 
railroad  operations  are  conducted  while 
the  control  center  is  unattended  or 
unable  to  receive  radio  transmissions. 
For  example,  a  railroad  may  provide  its 
employees  with  cellular  telephones  or 
portable  radios  with  a  dedicated  police 
channel  in  lieu  of  maintaining  24-hour 
control  center  staffing  to  handle  after 
houra  emergencies.  In  such  scenarios. 


employees  would  then  have  the 
capability  to  inform  the  staffed 
operating  center  of  another  railroad  or  to 
contact  emergency  responders  direcUy. 
FRA  anticipates  that  this  added 
flexibility  will  primarily  benefit 
medium-sized  railroads,  since  many 
small  railroads  already  rely  on  cellular 
telephones  for  emergency  notification 
and  large  railroads  staff  their  control 
centers  around  the  clock. 

Subpart  B — ^Radio  and  Wireless 
Communication  Procedures 

FRA  retitles  Subpart  B  to  make  clear 
that  the  definition  for  working  wireless 
communications,  like  that  for  working 
radio,  requires  that  communications 
equipment  be  tested  and  in  working 
condition  before  a  work  assignment 
commences.  Both  wireless 
communication  and  radio  equipment 
are  covered  by  §§  220.37  and  220.38; 
section  tides  in  this  Subpart  that  apply 
onfy  to  radio  operations  have 
accordingly  been  retitied  to  reflect  that 
fact. 

Section  220.21  Railroad  Operating 
Rules;  Radio  Communications; 
Recordkeeping 

FRA  deletes  the  implementation  dates 
from  this  section  since  these  references 
are  no  longer  necessary. 

Paragraph  (b):  FRA  received  no 
comments  on  its  proposed  editorial 
changes,  which  are  incorporated  into 
this  final  rule. 

Paragraph  (c):  FRA  retains  the  carrier 
classifications  (Class  I,  n.  and  III 
railroads)  created  by  the  former 
Interstate  Commerce  Commission  (ICC) 
and  retained  unchanged  by  the  ICC's 
successor,  the  Surface  Transportation 
Board. 

Section  220.23  PubUcation  of  Radio 
Information 

FRA  received  no  comments  on  its 
proposed  editorial  changes,  which  are 
incorporated  into  this  final  rule. 

Section  220.25  Instruction  and 
Operational  Testing  of  Employees 

Paragraph  (c):  This  paragraph  requires 
a  railroad  to  test  employees  authorized 
to  use  a  radio  for  railroad  operations  on 
the  procedures  in  this  part.  The  railroad 
shall  administer  radio  procedure  tests  in 
accordance  with  its  written  program  of 
operational  tests  and  inspections  filed 
under  §  217.9  (Railroad  Operating  Rules, 
49  CFR  Part  217),  and  in  conjunction 
with  mandatory  periodic  operating  rules 
tests. 

Section  220.27  Identification 

Paragraph  (a):  FRA  combines 
paragraphs  (a)(2)  and  (a)(3),  and  deletes 
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paragraph  (a)(3)'s  requirement  for  an 
employee  (usually  the  dispatcher)  to 
identify  the  location  of  the  station  from 
which  the  employee  is  broadcasting,  for 
those  railroads  that  use  central  or 
regional  dispatching,  with  a  uniquely 
designated  station  for  each  dispatching 
system.  If  a  station  does  not  have  a 
unique  designation,  both  the  station's 
name  and  locadon  should  continue  to 
be  stated. 

Paragraph  (b):  ERA  received  no 
comments  on  its  proposed  editorial 
changes,  which  are  incorporated  into 
this  final  rule. 

Section  220.29  Statement  of  Letters  and 
Numbers  in  Radio  Communications 

This  section  is  retitled  to  limit  its 
applicability  to  radio  communications. 

Paragraph  (b):  FRA  received  no 
comments  on  its  proposed  editorial 
changes,  which  are  incorporated  into 
this  final  rule. 

Paragraph  (c):  This  paragraph  is 
amended  to  provide  that  a  decimal 
point  may  also  be  indicated  by  the  use 
of  the  words  "dot,"  or  "point,"  in 
addition  to  "decimal." 

Section  220.31  Initiating  a  Radio 
Transmission 

This  section  is  retitled  to  limit  its 
applicability  to  radio  communications. 
ERA  had  asked  for  comment  on  whether 
to  change  its  current  order  of 
identification,  which  requires  the  caller 
to  identify  him  or  herself  before 
identifying  the  intended  receiver,  to  the 
reverse  order,  with  the  caller  first 
identifying  who  he  or  she  seeks  to 
contact,  and  then  identifying  him  or 
herself.  ERA  received  no  comments  on 
this  proposal,  and  accordingly  retains 
its  current  order  of  identification. 

Section  220.33  Receiving  a  Radio 
Transmission 

This  section  is  retitled  to  limit  its 
applicability  to  radio  communications. 

Paragraph  (a):  FRA  adopts  a  proposed 
change  which  clarifies  that  an  employee 
need  not  monitor  the  radio  when  other 
immediate  duties  intervene,  but  must 
resume  monitoring  once  those 
circumstances  are  over. 

Paragraphs  (b)  and  (c):  ERA  deletes 
paragraph  (b]  since  it  is  made  redundant 
by  paragraph  (a),  and  redesignates 
current  paragraph  (c)  as  paragraph  (b). 

As  discussed  above,  unless  required 
by  a  railroad's  operating  rules,  a  railroad 
employee  does  not  have  to  copy 
advisory  instructions,  since  the  train 
either  already  possesses  authority  to 
occupy  the  main  track  by  signal 
indication,  or  through  the  railroad's 
operating  rules.  Similarly,  advisory 
information  on  conditions  ahead  such 


as  trespassers  or  debris  on  track  also 
involves  imminent  conditions  that  often 
change  by  the  time  the  next  train  passes 
by.  While  these  short-term  instructions 
must  be  repeated,  they  need  not  be 
copied  since  they  will  soon  be  acted 
upon.  (In  non-signaled  territory,  in 
contrast,  occupying  or  fouling  a  main 
track  typically  requires  written  initial 
movement  authority  from  the  train 
dispatcher  or  control  operator.) 

On  the  other  hand,  copying  is 
necessary  when  an  order  will  be  acted 
upon  later,  or  is  of  a  long-term  nature. 
In  such  instances,  ERA  believes  that  an 
employee  must  have  a  written  reference 
to  avoid  the  risk  that  the  employee  may 
later  rely  on  a  faulty  recollection  of  the 
instruction. 

Paragraph  (b)(1):  FRA  received  no 
responses  to  its  request  for  comments  on 
whether  to  continue  requiring 
communications  to  be  repeated  in 
switching  operations.  Therefore,  ERA 
leaves  this  section  unchanged.  As 
before,  communications  involving  yard 
switching  operations  do  not  have  to  be 
repeated  back  to  the  transmitting  party, 
since  switching  in  yards  often  requires 
the  rapid  exchange  of  information  being 
acted  upon  in  real  time,  and  the  higher 
volume  of  operations  in  yards 
contributes  to  greater  congestion  on 
yard  channels. 

Section  220.35  Ending  a  Radio 
Transmission 

This  section  is  retitled  to  limit  its 
applicability  to  radio  communications. 
As  discussed  above,  use  of  "over"  and 
"out"  is  no  longer  required  in  yard 
switching  transmissions,  because  of 
their  high  volume  and  the  need  to  keep 
phrasing  as  terse  as  possible  in  light  of 
the  real  time  decision  making  for  which 
the  information  is  employed.  For  all 
other  radio  transmissions,  use  of  "over" 
and  "out"  continues  to  be  required  to 
ensure  that  employees  act  on  complete 
information  and  do  not  inadvertently 
interrupt  transmissions  already  in 
progress. 

Section  220.37  Testing  Radio  and 
Wireless  Communication  Equipment 

As  discussed  above,  this  section  is 
retitled  and  expanded  in  scope  to  cover 
testing  of  all  the  communication 
equipment  requfred  by  §§  220.9  and 
220.11. 

Paragraph  (a):  As  proposed,  FRA 
substitutes  "as  soon  as  practicable"  for 
"at  least  once  during  each  tour  of  duty," 
to  require  the  crew  to  perform  a  voice 
test  at  the  start  of  their  tour  rather  than 
at  any  point  during  their  trip,  thus 
enabling  the  crew  to  learn  before  they 
first  need  to  use  the  radio  whether  it 
works  properly  or  needs  to  be  replaced. 


BMWE  noted  that  the  NPRM  preamble 
discussion  implied  that  the  requirement 
to  perform  such  voice  tests  is  limited  to 
the  engineer  and  conductor,  when  in 
fact  the  rule  requires  all  employees  who 
use  wireless  communications 
equipment  to  perform  voice  tests  as 
soon  as  practicable. 

DMIR,  however,  felt  that  requiring 
voice  testing  for  "all  workers  using 
radios"  is  unnecessary  and  would  also 
require  recordkeeping.  As  mentioned 
above,  FRA  has  always  required  voice 
testing;  ERA  is  modifying  and 
expanding  this  requirement  to  ensure 
that  employees  have  access  to  working 
wireless  communications  equipment 
before  beginning  their  work 
assignments.  FRA  has  not  previously 
required  recordkeeping  of  voice  tests, 
and  does  not  do  so  in  Uiis  rule. 

Also  as  proposed,  FRA  deletes  the 
phrase  "outside  yard  limits"  to  ensure 
that  a  voice  test  is  conducted  even  when 
a  train  does  not  leave  yard  limits,  and 
the  phrase  "where  the  train  is  made  up" 
to  make  clear  that  at  each  intermediate 
crew  change  point,  the  new  crew  must 
perform  a  voice  test  at  the  start  of  their 
tour. 

Paragraphs  (b)  and  (c):  Existing 
paragraphs  (b)  and  (c)  are  deleted,  since 
these  requirements  would  be  covered  in 
proposed  §  220.38,  discussed  below.  A 
new  paragraph  (b)  is  added  requiring 
that  the  test  of  a  radio  shall  consist  of 
voice  transmissions  with  another  radio, 
with  the  employee  receiving  the 
transmission  advising  the  employee 
conducting  the  test  of  the  cljirity  of  the 
transmission. 

Section  220.38  Communication 
Equipment  Failure 

This  new  section  addresses  failure  of 
the  communication  equipment  required 
by  §§220.9  and  220.11. 

Paragraph  (a):  If  a  radio  or  wireless 
communication  device  failure  occurs, 
the  employee  is  required  to  notify  the 
proper  authorities.  In  addition,  ERA 
now  requires  inoperative  radios  and 
inoperative  mandatory  wireless 
communication  equipment  to  be 
removed  from  service  upon  discovery. 

Peiragraph  (b):  As  proposed,  if  a  radio 
or  wireless  commimication  device  fails 
en  route,  the  controlling  locomotive 
may  proceed  until  the  earlier  of  the  next 
calendar  day  inspection  or  the  nearest 
repair  point  where  the  equipment  could 
be  repaired  or  replaced.  "The  movements 
allowed  for  communication  equipment 
repair  in  paragraph  (b)  are  taken  from 
§  229.9(b)  of  ERA'S  Raifroad  Locomotive 
Safety  Standards,  which  specifies  the 
movements  allowed  for  repair  of  non- 
complying  locomotives. 
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In  the  NPRM,  FRA  asked  for  comment 
on  whether,  to  encourage  prompt 
replacement  of  failed  radios,  the  final 
rule  should  expressly  provide  that  • 
placement  of  one  or  more  radios  on 
locomotives  at  a  particular  location  does 
not  constitute  that  location  as  a  "repair 
point."  Both  UP  and  AAR  agreed  with 
this  suggested  guidance,  wUch  FRA 
will  employ  as  a  rule  of  reason  to 
encoiu'age  railroads  to  replace  failed 
radios  as  soon  as  feasible  with  a 
reasonable  deployment  of  equipment. 
(ERA  anticipates  that  failed  radios  will 
usually  be  replaced  and  not  repaired, 
since  the  capability  to  repair  these  solid 
state  units  is  normally  available  only  at 
central  shops  or  the  manufacturer). 
Thus,  ERA  will  not  consider  a  location 
to  be  a  designated  repair  point  merely 
because  the  railroad  voluntarily  makes 
or  has  made  repairs  there. 

Section  220.39  Continuous  Radio 
Monitoring 

This  section  is  retitled  to  limit  its 
applicability  to  radio  communications. 
ERA  received  no  comments  on  its 
proposed  editorial  changes,  which  are 
incorporated  into  this  final  rule. 

Section  220.41  Notification  on  Failure 
of  Radio 

ERA  removes  and  reserves  this 
section  since  it  is  made  redundant  by 
§  220-38,  discussed  above,  which  also 
addresses  radio  and  equipment  failiu^s. 
In  its  comments,  Conrail  correctly  noted 
that  the  proposed  removal  of  this 
section  would  require  the  removal  of  its 
corresponding  penalty.  Accordingly, 
ERA  also  removes  the  penalty  for  this 
section  from  the  penalty  schedule. 

Section  220.43  Radio  Communications 
Consistent  With  Federal  Regulations 
and  Railroad  Operating  Rules 

This  section  is  retitled  to  limit  its 
applicability  to  radio  communications, 
and  reworded,  to  make  clear  that  radio 
communications  must  be  in  compliance 
with  this  part,  FCC  regulations,  and 
railroad  operating  rules. 

Section  220.45    Radio  Communications 
Shall  Be  Complete 

This  section  is  retitled  to  limit  its 
applicability  to  radio  commimications, 
but  is  otherwise  unchanged.  BLE  SEPTA 
suggested  that  employees  should  be 
required  to  comply  with  the  more 
restrictive  condition  whenever  an 
incomplete  commimication  may  contain 
ia  more  restrictive  operating  condition, 
untH  communications  have  been 
reestablished.  FRA  believes  that 
requiring  employees  not  to  act  upon 
incomplete  commimications  is  safer 
practice  than  requiring  employees  to 


speculate  and  possibly  make  incorrect 
assumptions  about  the  content  of 
unfinished  communications. 

Section  220.47    Emergency  Radio 
Transmissions 

This  section  is  retitled  to  limit  its 
applicability  to  radio  communications. 
As  discussed  above,  since  §  220.13(a) 
now  addresses  emergency  notification, 
§  220.47(b)  has  been  deleted.  The 
revised  section  continues  to  require  aii 
initial  emergency  transmission  to  begin 
with  the  word  "emergency"  repeated 
three  times. 

Section  220.49    Radio  Communication 
Used  in  Shoving,  Backing  or  Pushing 
Movements 

This  section  is  retitled  to  limit  its 
applicability  to  radio  communications, 
and  to  make  clear  that  the  section 
applies  to  back-up  moves  only.  In 
addition,  the  phrase  "in  lieu  of  hand 
signals"  is  deleted  to  emphasize  that 
this  section  applies  whenever  a  radio  is 
used.  To  make  the  section  easier  to 
understand,  FRA  also  makes  several 
editorial  changes  simplifying  its 
language. 

Section  220.51     Radio  Communications 
and  Signal  Indications 

This  section  is  retitled  to  Umit  its 
applicability  to  radio  communications. 

Paragraph  (b):  As  proposed,  ERA 
deletes  the  phrase  "in  automatic  block 
territory"  to  emphasize  that  the 
prohibition  against  conveying  signal 
indications  applies  to  all  types  of 
territory.  UP,  however,  asked  for 
clarification  on  whether  a  dispatcher  or 
control  operator  could  advise  a  crew  if 
the  indication  or  aspect  of  a  signal 
unexpectedly  changed  from  proceed  to 
stop.  UP  noted  that  such  warnings  have 
previously  prevented  emergencies  by 
providing  crews  sufficient  notice  to  stop 
their  trains  safely. 

In  emergency  situations,  ERA  has 
always  allowed  signal  indications  or 
aspects  to  be  conveyed  on  a  need  to 
know  basis.  ERA  will  continue  to  allow 
such  radio  communications  when 
necessary  to  prevent  inuninent  danger 
or  accidents. 

Section  220.61     Re  Ho  Transmission  of 
Mandatory  Directives 

ERA  substitutes  "mandatory 
directive"  for  "train  order"  wherever 
that  term  appeared  and  integrates  this 
section,  which  addresses  the 
transmission  of  mandatory  directives  by 
radio,  into  Subpart  B,  which  covers  all 
radio  procedures.  The  word  "radio"  has 
been  added  to  the  utle  of  this  section. 
Other  than  this  change,  the  section  is 
adopted  as  prqposed  with  the  addition 


of  new  retention  requirements.  For  train 
crews,  the  conductor  and  engineer  are 
required  to  retain  copies  of  mandatory 
directives  for  the  duration  of  their  work 
assignments.  For  on-track  equipment, 
the  employee  responsible  for  on-track 
safety  must  retain  copies  of  mandatory 
directives  while  they  are  in  effect. 

Appendices 

As  discussed  above,  FRA  amends 
appendix  B  to  correct  some 
longstanding  errors  in  its  recommended 
pronunciation  of  numerals,  and  amends 
appendix  C  to  delete  the  penalty  for 
§  220.41,  which  has  been  removed  and 
reserved.  FRA  also  amends  appendix  C 
to  add  penalties  for  failure  to  comply 
with  the  communications  equipment 
standards  contained  in  §§  220.9  and 
220.11.  Also  as  discussed  above,  FRA 
amends  the  minimum  and  maximum 
penalties  for  this  part  in  accordance 
with  the  RSERA  and  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990,  respectively. 

Environmental  Impact 

ERA  has  evaluated  this  rule  for  its 
potential  environmental  impacts,  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.)  and 
related  directives,  and  determined  that 
it  is  a  non-major  action  for 
environmental  purposes. 

Federalism  Implications 

ERA  has  analyzed  this  rule  in 
accordance  with  the  principles  of 
Executive  Order  12612  ("Federalism"), 
and  determined  that  these  amendments 
to  Part  220  do  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
The  fundamental  policy  decision 
providing  that  Federal  regulations 
should  govern  aspects  of  service 
provided  by  municipal  and  public 
benefit  corporations  (or  agencies)  of 
State  governments  is  embodied  in  the 
statute  quoted  above.  To  provide 
reasonable  flexibility  to  State-level 
decision  making,  ERA  included 
commuter  authorities  as  full  partners  in 
the  development  of  this  rule. 

Regulatory  Impact 

Executive  Order  1 2866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures,  and  been  determined  to  be 
non-significant  under  both  Executive 
Order  12866  and  DOT  policies  and 
procedures  (44  ER  11034;  February  26, 
1979).  FRA  has  prepared  and  placed  in 
the  docket  a  regulatory  analysis 
addressing  the  economic  impact  of  the 
final  rule.  Document  inspection  and 
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copying  facilities  are  available  at  1120 
Vermont  Avenue,  7th  Floor, 
Washington,  D.C.  Photocopies  may  also 
be  obtained  by  submitting  a  written 
request  to  the  ERA  Docket  Clerk  at 
Office  of  Chief  Counsel.  Federal 
Railroad  Administration,  400  Seventh 
Street.  S.W.,  Washington,  D.C.  20590. 

As  part  of  the  regulatory  impact 
analysis  FRA  has  assessed  quantitative 
measurements  of  costs  and  benefits 
expected  ft'om  the  adoption  of  the  final 
rule.  Over  a  twenty  year  period,  the  Net 
Present  Value  (NPV)  of  the  estimated 
quantifiable  societal  benefits  is  $57.8 
million,  and  the  NPV  of  the  estimated 
costs  is  $37.1  million. 

The  major  costs  anticipated  from 
adopting  this  final  rule  include  the 
installation  of  radios  in  some 
locomotives;  the  purchase  of  cellular 
telephones  or  other  forms  of  wireless 
communication  by  smaller  railroads; 
usage  fees  for  cellular  telephones;  the 
installation  of  radios  in  some 
maintenance-of-way  equipment;  the 
purchase  of  additional  portable  radios 
for  roadway  work  groups  and  lone 
workers;  training  on  radio  procedures; 
maintenance  of  locomotive  and  portable 
radios;  and  replacement  cellular 
telephones. 

Tne  major  benefits  anticipated  from 
adopting  this  final  rule  include  a 
reduction  in  injuries  and  fatalities  to 
roadway  workers;  a  reduction  in 
trespasser  fatalities;  a  reduction  in  the 
severity  of  railroad  worker  injuries  due 
to  quicker  emergency  response;  a 
reduction  in  grade  crossing  accidents; 
and  a  reduction  in  railroad  accidents 
due  to  the  improper  usage  of  radios. 
Additionally,  FRA  anticipates  other 
qualitative  benefits  accruing  from  this 
final  rule  which  have  not  been  factored 
into  the  quantified  analysis.  These 
include  increased  efficiency  within  the 
industry  and  a  reduction  in  hazardous 
material  spills. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  final  rules  to  assess  their  impact  on 
small  entities.  FRA's  Regulatory 
Flexibility  Assessment  can  be  found  in 
Appendix  B  of  the  final  rule's 
Regulatory  Impact  Analysis,  located  in 
the  docket. 

After  consultation  with  the  Office  of 
Advocacy  of  the  Small  Business 
Administration  (SB A),  FRA  decided  to 
use  the  delineation  of  fewer  than 
400,000  annual  employee  hours  to 
define  small  entities.  This  grouping  is 
one  that  FRA  has  used  in  the  past  (in 
49  CFR  Parts  217  (Raihoad  Operating 
Rules)  and  219  (Control  of  Alcohol  and 
I>rug  Use))  to  define  who  is  subject  to 


reporting  requirements.  Typically,  FRA 
uses  the  Surface  Transportation  Board's 
revenue-based  classification  of  Class  III 
railroads  as  being  representative  of 
small  entities.  Although  many  Class  III 
raihoads  have  fewer  than  400,000 
annual  employee  hours,  using  400,000 
annual  employee  hours  as  the  line 
between  small  and  large  entities  is 
preferable  since  FRA  already  maintains 
a  database  of  information  on  railroads 
below  this  cut-off.  Additionally, 
defining  small  railroads  as  those  vdth 
fewer  than  400,000  annual  employee 
hours  does  not  automatically  exempt 
switching  and  terminal  railroads,  unlike 
the  Class  III  distinction.  By  using  this 
grouping  for  small  railroads,  FRA 
captures  most  small  entities  that  would 
be  defined  by  the  SBA  as  small 
businesses. 

FRA  certifies  that  this  rule  is  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Approximately  435  small 
entities  will  be  impacted.  However,  the 
actual  burden  on  most  of  these  railroads 
will  vary  because  of  their  different 
operating  chsiracteristics.  There  are  no 
small  government  jurisdictions  affected 
by  this  regulation. 

Entities  that  are  not  subject  to  this 
rule  include  railroads  that  do  not 
operate  on  the  "general  railroad  system 
of  transportation"  due  to  FRA's  current 
exercise  of  its  jurisdiction  [See  49  CFR 
Part. 209,  Appendix  A).  FRA's 
jurisdictional  approach  greatly  reduces 
the  nxmiber  of  tourist,  scenic,  historic, 
and  excursion  railroads  that  are  subject 
to  this  rule  and  its  associated  burdens. 
FRA  estimates  that  approximately  180 
small  entities  will  be  exempted  from  the 
final  requirements  of  this  regulation 
since  they  do  not  operate  on  the  general 
system  of  transportation. 

The  communication  requirements 
pertaining  to  locomotives,  as  set  forth  in 
§  220.9  of  this  rule,  have  been  designed 
to  minimize  their  impact  on  small 
raihoads.  While  large  railroads  are 
required  to  have  a  working  radio  and, 
wireless  commimication  redundancy  in 
every  train,  small  railroads  are  only 
required  to  comply  with  this  standard 
for  trains  used  to  transport  passengers. 
A  radio  is  required  on  a  freight  train 
operated  by  a  small  raifroad  only  when 
the  train  operates  at  greater  than  25 
miles  per  hour  or  engages  in  joint 
operations  on  a  large  railroad  where 
either  the  maximum  authorized  speed 
for  freight  trains  exceeds  25  miles  per 
hour  on  the  track  being  used,  or  the 
train  operates  on  track  adjacent  to  and 
within  30  feet  of  another  track  on  which 
the  maximiim  speed  for  passenger  trains 
exceeds  40  miles  per  hour.  Any  form  of 
wireless  communication  device  can  be 


used, on  a  freight  train  operated  by  a 
small  raifroad  when  the  train  is  engaged 
in  joint  operations  with  a  large  railroad 
and  the  maximum  authorized  speed  on 
the  track  being  used  is  25  miles  per  hour 
or  less. 

In  addition,  a  wireless 
communications  device  is  required 
when  a  freight  train  of  a  small  raifroad 
transports  hazardous  material  that  is 
required  to  be  placarded  under  49  CFR 
Part  172  (Hazardous  Materials)  and  does 
not  otherwise  fit  into  one  of  the  above 
mentioned  categories  requiring  other 
types  of  communications  equipment. 
The  flexibility  afforded  to  small 
raihoads  with  these  alternatives  will 
lessen  the  costs  imposed  on  these 
railroads. 

The  commimications  requirements 
pertaining  to  roadway  workers,  as  set 
forth  in  §  220.11  of  this  rule,  have  been 
designed  to  minimize  their  impact  on 
small  railroads.  Section  220.11  (a)'s 
requirement  to  equip  maintenance-of- 
way  equipment  with  communications 
capability  upon  arriving  at  a  work  site 
does  not  apply  to  small  raihoads.  Under 
§  220.11(b),  large  railroads  must  provide 
each  employee  responsible  for  on-track 
safety  and  each  lone  worker  with 
immediate  access  to  a  working  radio. 
However,  small  railroads  can  instead 
provide  such  employees  with 
immediate  access  to  working  wireless 
communications.  Small  railroads  may 
also  be  able  to  avoid  any  of  the 
communication  equipping  requirements 
of  §  220.11  if  they  meet  the  exceptions 
set  forth  in  §  220.11(c). 

Most  small  railroads  will  have  a  low 
enough  volume  and  train  frequency  not 
to  be  impacted  by  the  requirements  of 
§  220.11,  since  §  220.11(c)  exempts 
small  raihoads  that  meet  certain 
specified  conditions.  To  qualify  for  an 
exemption  from  §  220.11,  a  small 
raifroad  may  not  operate  a  large  volume 
of  traffic  over  a  branch  line.  Generally, 
the  ability  of  a  raifroad  to  perform  track- 
related  maintenance  on  track{s)  that  are 
taken  out  of  service  is  inversely  related 
to  the  volume  and  frequency  of  trains  on 
its  branch  fines. 

Paperwork  Statement  .^ 

The  final  rule  contains  new 
information  collection  requirements. 
The  information  collection  requirements 
currently  contained  in  49  CFR  220  were 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  0MB  approval 
numbers  2130-0035  and  2130-0524. 
These  information  collection 
requirements  plus  the  new  information 
collection  requirements  resulting  from 
this  rulemaking  have  been  submitted  to 
0M6  for  approval  under  the  Paperworic 
ReducUon  Act  of  1995,  44  U.S.C.  3501 
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et  seq.  The  sections  containing  new. 
information  collection  requirements  are 
listed  below.  All  estimates  include  the 
time  for  reviewing  instructions; 
searching  existing  data  sources; 
gathering  or  maintaining  the  needed 
data;  and  reviewing  the  information. 
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ERA  cannot  impose  a  penalty  on 
persons  for  violating  information 
collection  requirements  which  do  not 
display  a  current  OMB  control  nimiber, 
if  required.  ERA  will  obtain  current 
OMB  control  niunbers  for  any 
information  collection  requirements 
resulting  from  this  rulemaking  action 
prior  to  the  effective  date  of  the  final 
rule.  The  valid  OMB  control  number  for 
this  information  collection  is  2130- 
0524. 

List  of  Subjects  in  49  CFR  Part  220 

Communications,  Railroad. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  ERA  revises  49  CER  part 
220  to  read  as  follows: 

PART  220 —RAILROAD 
COMMUNICATIONS 

Subpart  A— General 

Sec. 

220.1  Scope. 

220.2  Preemptive  effect. 

220.3  Application. 
220.5  Definitions. 

220.7  Penalty. 

220.8  Waivers. 

220.9  Requirements  for  trains. 

220.11    Requirements  for  roadway  workers. 
220.13    Reporting  emergencies. 

Subpart  B — Radio  and  Wireless 
Communication  Procedures 

220.21    Railroad  operating  rules;  radio 
communications;  recordkeeping. 

220.23    Publication  of  radio  information. 

220.25    Instruction  and  operational  testing 
of  employees. 

220.27    Identification. 

220.29    Statement  of  letters  and  numbers  in 
radio  communications. 

220.31    Initiating  a  radio  transmission. 

220.33    Receiving  a  radio  transmission. 

220.35    Ending  a  radio  transmission. 

220.37  Testing  radio  and  wireless 
conununication  equipment. 

220.38  Communication  equipment  failure. 

220.39  Continuous  radio  monitoring. 
220.41    [Reserved]. 

220.43    Radio  communications  consistent 

with  federal  regulations  and  railroad 

operating  rules. 
220.45    Radio  conununication  shall  be 

complete. 
220.47    Emergency  radio  transmissions. 
220.49    Radio  communication  used  in 

shoving,  backing  or  pushing  movements. 
220.51    Radio  communications  and  signal 

indications. 
220.61    Transmission  of  mandatory 

directives. 
Appendix  A  to  Part  220 — Recommended 

Phonetic  Alphabet 
Appendix  B  to  Part  220 — Recommended 

Pronunciation  of  Nimierals 
Appendix  C  to  Part  220 — Schedule  of  Civil 

Penalties 
(Authority:  49  U.S.C  20103,  20107,  21301. 
21304,  21311  (1994);  and  49  CFR  1.49.) 


Subpart  A— General 

§220.1    Scope. 

This  part  prescribes  minimiun 
requirements  governing  the  use  of 
wireless  communications  in  coimection 
with  railroad  operations.  So  long  as 
these  minimvun  requirements  are  met, 
railroads  may  adopt  additional  or  more 
stringent  requirements. 

§  220.2    Preemptive  effect 

Under  49  U.S.C.  20106  (formerly 
section  205  of  the  Federal  Railroad 
Safety  Act  of  1970,  45  U.S.C.  434), 
issuance  of  the  regulations  in  this  part 
preempts  any  State  law,  rule,  regulation, 
order,  or  standard  covering  the  same 
subject  matter,  except  a  provision 
necessary  to  eliminate  or  reduce  an 
essentially  local  safety  hazard  that  is  not 
incompatible  with  this  part  and  that 
does  not  unreasonably  burden  interstate 
commerce. 

§220.3    Application. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  applies  to 
railroads  that  operate  trains  or  other 
rolling  equipment  on  standard  gage 
track  which  is  part  of  the  general 
railroad  system  of  transportation. 

(b)  This  part  does  not  apply  to: 

(1)  A  railroad  that  operates  only  on 
track  inside  an  installation  which  is  not 
part  of  the  general  railroad  system  of 
transportation;  or 

(2)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  with 
the  general  railroad  system  of 
tremsporta\ion. 

§220.5    Definitions. 

As  used  in  this  part,  the  term: 

Adjacent  tracks  means  two  or  more 
tracks  with  track  centers  spaced  less 
than  25  feet  apart. 

Control  center  means  the  locations  on 
a  railroad  from  which  the  railroad  issues 
instructions  governing  railroad 
operations. 

Division  headquarters  means  the 
location  designated  by  the  railroad 
where  a  high-level  operating  manager 
(e.g.,  a  superintendent,  division 
manager,  or  equivalent),  who  has 
jurisdiction  over  a  portion  of  the 
railroad,  has  an  ofHce. 

Employee  means  an  individual  who  is 
engaged  or  compensated  by  a  railroad  or 
by  a  contractor  to  a  railroad,  who  is 
authorized  by  a  railroad  to  use  its 
wireless  commimications  in  connection 
with  railroad  operations. 

Immediate  access  to  a  radio  means  a 
radio  on  the  employee's  person,  or 
sufficiently  close  to  the  employee  to 
allow  the  employee  to  make  and  receive 
radio  transmissions. 


Joint  operations  means  rail  operations 
conducted  by  more  than  one  railroad  on 
the  track  of  a  railroad  subject  to  the 
requirements  of  §  220.9(a),  except  as 
necessary  for  the  piupose  of  — 

interchange. 

Locomotive  means  a  piece  of  on-track 
equipment  other  than  hi-rail, 
specialized  maintenance,  or  other 
similar  equipment — 

(1)  With  one  or  more  propelling 
motors  designed  for  moving  other 
equipment; 

(2)  With  one  or  more  propelling 
motors  designed  to  carry  freight  or 
passenger  traffic,  or  both;  or 

(3)  Without  propelling  motors  but 
with  one  or  more  control  stands. 

Lone  worker  means  an  individual 
roadway  worker  who  is  not  being 
afforded  on-track  safety  by  another 
roadway  worker,  who  is  not  a  member 
of  a  roadway  work  group,  and  who  is 
not  engaged  in  a  common  task  with 
another  roadway  worker. 

Mandatory  directive  means  any 
movement  authority  or  speed  restriction 
that  affects  a  railroad  operation. 

Railroad  operation  means  any  activity 
which  affects  the  movement  of  a  train, 
locomotive,  on-track  equipment,  or 
track  motor  car,  singly  or  in 
combination  with  other  equipment,  on 
the  track  of  a  railroad. 

Roadway  worker  means  any  employee 
of  a  railroad,  or  of  a  contractor  to  a 
railroad,  whose  duties  include 
inspection,  construction,  maintenance 
or  repair  of  railroad  track,  bridges, 
roadway,  signal  and  communication 
systems,  electric  traction  systems, 
roadway  facilities  or  roadway 
maintenance  machinery  on  or  near  track 
or  with  the  potential  of  fouling  a  track, 
and  flagmen  and  watchmen/lookouts. 

System  headquarters  means  the 
location  designated  by  the  railroad  as 
the  general  office  for  the  railroad 
system. 

Train  means  one  or  more  locomotives 
coupled  with  or  without  cars,  requiring 
an  air  brake  test  in  accordance  with  49 
CFR  part  232,  except  during  switching 
operations  or  where  the  operation  is  that 
of  classifying  and  assembling  rail  cars 
within  a  railroad  yard  for  the  purpose  of 
making  or  breaking  up  trains. 

Working  radio  means  a  radio  that  can 
communicate  with  the  control  center  of 
the  railroad  (through  repeater  stations,  if 
necessary  to  reach  the  center)  from  any 
location  within  the  rail  system,  except: 

(1)  Timnels  or  other  localized  places 
of  extreme  topography,  and 

(2)  Temporary  lapses  of  coverage  due 
to  atmospheric  or  topographic 
conditions.  In  the  case  of  joint 
operations  on  another  railroad,  the  radio 
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must  be  able  to  reach  the  control  center 
of  the  host  railroad. 

Working  wireless  communications 
means  the  capability  to  communicate 
with  either  a  control  center  or  the 
emergency  responder  of  a  railroad 
through  such  means  as  radio,  portable 
radio,  cellular  telephone,  or  other  means 
of  two-way  communication,  from  any 
location  within  the  rail  system,  except: 

(1)  Tunnels  or  other  localized  places 
of  extreme  topography,  and 

(2)  Temporary  lapses  of  coverage  due 
to  atmospheric  or  topographic 
conditions.  In  the  case  of  joint 
operations  on  another  railroad,  the  radio 
must  be  able  to  reach  the  control  center 
of  the  host  railroad. 

§220.7    Penalty. 

Any  person  (including  but  not  limited 
to  a  railroad;  any  manager,  supervisor, 
official,  or  other  employee  or  agent  of  a 
railroad;  any  owner,  manufacturer, 
lessor,  or  lessee  of  railroad  equipment, 
track,  or  facilities;  any  independent 
contractor  providing  goods  or  services 
to  a  railroad;  and  any  employee  of  such 
owner,  manufacturer,  lessor,  lessee,  or 
independent  contractor)  who  violates 
any  requirement  of  this  part  or  causes 
the  violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500 
and  not  more  than  $11,000  per 
violation,  except  that:  Penalties  may  be 
assessed  against  individuals  only  for 
willful  violations;  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury,  or 
has  caused  death  or  injury,  a  penalty  not 
to  exceed  $22,000  per  violation  may  be 
assessed;  and  the  standard  of  liability 
for  a  railroad  will  vary  depending  upon 
the  requirement  involved.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  (See  appendix  C  to  this 
part  for  a  statement  of  agency  civil 
penalty  policy.) 

§220.8    Waivers. 

(a)  Any  person  subject  to  a 
requirement  of  this  part  may  petition 
the  Administrator  for  a  waiver  of 
compliance  with  such  requirement.  The 
niing  of  such  a  petition  does  not  affect 
that  person's  responsibility  for 
compliance  with  that  requirement  while 
the  petition  is  being  considered. 

(b)  Each  petition  for  waiver  must  be 
nied  in  the  manner  and  contain  the 
information  required  by  part  211  of  this 
chapter. 

(c)  If  the  Administrator  finds  that  a 
waiver  of  compliance  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety,  the  Administrator  may  grant  the 
waiver  subject  to  any  conditions  the 
Administrator  deems  necessary. 


§  220.9    Requirements  for  trains. 

(a)  Except  as  provided  for  in 
paragraphs  (b)(1)  through  (4)  of  this 
section,  on  and  after  July  1, 1999,  each 
occupied  controlling  locomotive  in  a 
train  shall  have  a  working  radio,  and 
each  train  shall  also  have 
communications  redimdancy.  For 
purposes  of  this  section, 
"communications  redundancy"  means  a 
working  radio  on  another  locomotive  in 
the  consist  or  other  means  of  working 
wireless  communications. 

(b)  On  and  after  July  1,  2000,  the 
following  requirements  apply  to  a 
railroad  that  has  fewer  than  400,000 
annual  employee  work  hovus: 

(1)  Any  train  that  transports 
passengers  shall  be  equipped  with  a 
working  radio  in  the  occupied 
controlling  locomotive  and  with 
redundant  working  wireless 
communications  capability  in  the  same 
meumer  as  provided  in  paragraph  (a)  of 
this  section. 

(2)  Any  train  that  operates  at  greater 
than  25  miles  per  hour;  or  engages  in 
joint  operations  on  track  where  the 
maximum  authorized  speed  for  freight 
trains  exceeds  25  miles  per  hour;  or 
engages  in  joint  operations  on  a  track 
that  is  adjacent  to  and  within  30  feet 
measured  between  track  center  lines  of 
another  track  on  which  the  maximum 
authorized  speed  for  passenger  trains 
exceeds  40  miles  per  hour,  shall  be 
equipped  with  a  working  radio  in  the 
occupied  controlling  locomotive. 

(3)  Any  train  that  engages  in  joint 
operations,  where  the  maximum 
authorized  speed  of  the  track  is  25  miles 
per  hour  or  less,  shall  be  equipped  with 
working  wireless  communications  in 
the  occupied  controlling  locomotive. 

(4)  Any  train  not  described  in 
paragraph  (b)  of  this  section  that 
transports  hazardous  material  required 
to  be  placarded  under  the  provisions  of 
part  172  of  this  title  shall  be  equipped 
with  working  wireless  communications 
in  the  occupied  controlling  locomotive. 

§  220.1 1    Requirements  for  roadway 
worlcers. 

(a)  On  and  after  July  1, 1999,  the 
following  requirements  apply  to  a 
railroad  that  has  400,000  or  more  annual 
employee  work  hours: 

(1)  Maintenance-of-way  equipment 
operating  without  locomotive  assistance 
between  work  locations  shall  have  a 
working  radio  on  at  least  one  such  unit 
in  each  multiple  piece  of  maintenance- 
of-way  equipment  traveling  together 
under  the  same  movement  authority. 
The  operators  of  each  additional  piece 
of  maintenance-of-way  equipment  shall 
have  communications  capability  with 
each  other. 


(2)  Each  maintenance-of-way  work 
group  shall  have  intra-group 
communications  capability  upon 
arriving  at  a  work  site. 

(b)  On'and  after  July  1, 1999,  each 
employee  designated  by  the  employer  to 
provide  on-track  safety  for  a  roadway 
work  group  or  groups,  and  each  lone 
worker,  shall  be  provided,  and  where 
practicable,  shall  maintain  immediate 
access  to  a  working  radio.  When 
immediate  access  to  a  working  radio  is 
not  available,  the  employee  responsible 
for  on-track  safety  or  lone  worker  shall 
be  equipped  with  a  radio  capable  of 
monitoring  transmissions  from  train 
movements  in  the  vicinity.  A  railroad 
with  fewer  than  400,000  annual 
employee  work  hours  may  provide 
immediate  access  to  working  wireless 
commimications  as  an  alternative  to  a 
working  radio. 

(c)  This  section  does  not  apply  to: 

(1)  Railroads  which  have  fewer  than 
400,000  aimual  employee  work  hours, 
and  which  do  not  operate  trains  in 
excess  of  25  miles  per  hour;  or 

(2)  Railroad  operations  where  the 
work  location  of  the  roadway  work 
group  or  lone  worker: 

(i)  Is  physically  inaccessible  to  trains; 
or 

(ii)  Has  no  through  traffic  or  traffic  on 
adjacent  tracks  during  the  period  when 
roadway  workers  will  be  present. 

§220.13    Reporting  emergencies. 

(a)  Employees  shall  immediately 
report  by  the  quickest  means  available 
derailments,  collisions,  storms,  wash- 
outs, fires,  obstructions  to  tracks,  and 
other  hazardous  conditions  which  could 
result  in  death  or  injury,  damage  to 
property  or  serious  disruption  of 
railroad  operations. 

(b)  In  reporting  emergencies, 
employees  shall  follow: 

(1)  The  procedures  of  §  220.47  when 
using  a  radio;  or 

(2)  The  procedures  specified  for 
reporting  emergencies  in  the  railroad's 
timetables  or  timetable  special 
instructions,  when  using  another  means 
of  wireless  communications. 

(c)  Employees  shall  describe  as 
completely  as  possible  the  nature, 
degree  and  location  of  the  hazard. 

(d)  An  alternative  means  of 
communications  capability  shall  be 
provided  whenever  the  control  center  is 
unattended  or  unable  to  receive  radio 
.transmissions  during  a  period  in  which 
railroad  operations  are  conducted. 
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Subpart  B — Radio  and  Wireless 
Communication  Procedures 

§220.21    Railroad  operating  rules;  radio 
communications;  recordkeeping. 

(a)  The  operating  rules  of  each 
railroad  with  respect  to  radio 
communications  shall  conform  to  the 
requirements  of  this  part. 

(b)  Thirty  days  before  commencing  to 
use  radio  communications  in 
connection  with  railroad  operations 
each  railroad  shall  retain  one  copy  of  its 
current  operating  rules  with  respect  to 
radio  commimications  at  the  locations 
prescribed  in  paragraphs  (b)  (1)  and 
(b)(2)  of  this  section.  Each  amendment 
to  these  operating  rules  shall  be  filed  at 
such  locations  within  30  days  after  it  is 
issued.  These  records  shall  be  made 
available  to  representatives  of  the 
Federal  Railroad  Administration  for 
inspection  and  photocopying  during 
normal  business  hours. 

(1)  Each  Class  I  railroad,  each  Class  II 
railroad,  each  railroad  providing 
intercity  rail  passenger  service,  and  each 
railroad  providing  conunuter  service  in 
a  metropolitan  or  suburbtm  area  shall 
retain  such  rules  at  each  of  its  division 
headquarters  and  at  its  system 
headquarters;  and  (2)  Each  Class  III 
railroad  and  any  other  railroad  subject 
to  this  part  but  not  subject  to  paragraph 
(b)(1)  of  this  section  shall  retain  such 
rules  at  the  system  headquarters  of  the 
railroad. 

(c)  For  piuposes  of  this  section,  the 
terms  Class  I  railroad.  Class  II  railroad, 
and  Class  III  railroad  have  the  meaning 
given  these  terms  in  49  CFR  Part  1201. 

§  220.23    Publication  of  radio  information. 

Each  railroad  shall  designate  where 
radio  base  stations  are  installed,  where 
wayside  stations  may  be  contacted,  and 
the  appropriate  radio  channels  used  by 
these  stations  in  connection  with 
railroad  operations  by  publishing  them 
in  a  timetable  or  special  instruction.  The 
publication  shall  indicate  the  periods 
during  which  base  and  wayside  radio 
stations  are  operational. 

§  220.25    Instruction  and  operational 
testing  of  employees. 

Each  employee  who  a  railroad 
authorizes  to  use  a  radio  in  coimection 
with  a  railroad  operation,  shall  be: 

(a)  Provided  with  a  copy  of  the 
railroad's  operating  rules  governing  the 
use  of  radio  communication  in  a 
railroad  operation; 

(b)  Instructed  in  the  proper  use  of 
radio  communication  as  part  of  the 
program  of  instruction  prescribed  in 
§  217.11  of  this  chapter;  and 

(c)  Periodically  tested  imder  the 
operational  testing  requirements  in 
§  217.9  of  this  chapter. 


§220.27    Identification. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  identification  of 
each  wayside,  base  or  yard  station  shall 
include  at  least  the  following  minimimi 
elements,  stated  in  the  order  listed: 

(1)  Name  of  railroad.  An  abbreviated 
name  or  initial  letters  of  the  railroad 
may  be  used  where  the  name  or  initials 
are  in  general  usage  and  are  understood 
in  the  railroad  industry;  and 

(2)  Name  and  location  of  office  or 
other  unique  designation. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  identification  of 
each  mobile  station  shall  consist  of  the 
following  elements,  stated  in  the  order 
listed: 

(1)  Name  of  railroad.  An  abbreviated 
name  or  initial  letters  of  the  railroad 
may  be  used  where  the  name  or  initial 
letters  are  in  general  usage  and  are 
understood  in  the  railroad  industry; 

(2)  Train  name  (number),  if  one  has 
been  assigned,  or  other  appropriate  unit 
designation;  and 

(3)  When  necessary,  the  word 
"locomotive",  "motorcar",  or  other 
unique  identifier  which  indicates  to  the 
listener  the  precise  mobile  transmitting 
station. 

(c)  If  positive  identification  is 
achieved  in  connection  with  switching, 
classification,  and  similar  operations 
wholly  within  a  yard,  fixed  and  mobile 
units  may  use  short  identification  after 
the  initial  transmission  and 
acknowledgment  consistent  with 
applicable  Federal  Communications 
Commission  regulations  governing 
"Station  Identification". 

§  220.29    Statement  of  letters  and  numbers 
in  radio  communications. 

(a)  If  necessary  for  clarity,  a  phonetic 
alphabet  shall  be  used  to  pronounce  any 
letter  used  as  an  initial,  except  initial 
letters  of  railroads.  See  appendix  A  of 
this  part  for  the  recommended  phonetic 
alphabet. 

(b)  A  word  which  needs  to  be  spelled 
for  clarity,  such  as  a  station  name,  shall 
first  be  pronounced,  and  then  spelled.  If 
necessary,  the  word  shall  be  spelled 
again,  using  a  phonetic  alphabet. 

(c)  Numbers  shall  be  spoken  by  digit, 
except  that  exact  multiples  of  himdreds 
and  thousands  may  be  stated  as  such.  A 
decimal  point  shall  be  indicated  by  the 
words  "decimal,"  "dot."  or  "point." 
(See  appendix  B  to  this  part,  for  a 
recommended  guide  to  die 
pronunciation  of  numbers.) 


§  220.31    Initiating  a  radio  transmission. 

Before  transmitting  by  radio,  an 
employee  shall: 

(a)  Listen  to  ensure  that  the  channel 
on  which  the  employee  intends  to 
transmit  is  not  already  in  use; 

(b)  Identify  the  employee's  station  in 
accordance  with  the  requirements  of 
§220.27;  and 

(c)  Verify  that  the  employee  has  made 
radio  contact  with  the  person  or  station 
with  whom  the  employee  intends  to 
commimicate  by  listening  for  an 
acknowledgment.  If  the  station 
acknowledging  the  employee's 
transmission  fails  to  identify  itself 
properly,  the  employee  shall  require  a 
proper  identification  before  proceeding 
with  the  transmission. 

§  220.33    Receiving  a  radio  transmission. 

(a)  Upon  receiving  a  radio  call,  an 
employee  shall  promptly  acknowledge 
the  call,  identifying  the  employee's 
station  in  accordance  with  the 
requirements  of  §  220.27  and  stand  by  to 
receive.  An  employee  need  not  attend 
the  radio  during  the  time  that  this 
would  interfere  with  other  immediate 
duties  relating  to  the  safety  of  reiilroad 
operations. 

(b)  An  employee  who  receives  a 
transmission  shall  repeat  it  to  the 
transmitting  party  unless  the 
communication: 

(1)  Relates  to  yard  swdtching 
operations; 

(2)  Is  a  recorded  message  from  an 
automatic  alarm  device;  or 

(3)  Is  general  in  nature  and  does  not 
contain  any  information,  instruction  or 
advice  which  could  affect  the  safety  of 
a  railroad  operation. 

§  220.35    Ending  a  radio  transmission. 

(a)  Except  for  transmissions  relating  to 
yard  switching  operations,  at  the  close 
of  each  transmission  to  which  a 
response  is  expected,  the  transmitting 
employee  shall  say  "over"  to  indicate  to 
the  receiving  employee  that  the 
transmission  is  ended. 

(b)  Except  for  transmissions  relating 
to  yard  switching  operations,  at  the 
close  of  each  transmission  to  which  no 
response  is  expected,  the  transmitting 
employee  shall  state  the  employee's 
identification  followed  by  the  word 
"out"  to  indicate  to  the  receiving 
employee  that  the  exchange  of 
transmissions  is  complete. 

§  220.37    Resting  radio  and  wireless 
communication  equipment 

(a)  Each  radio,  and  all  primary  and 
redundant  wireless  communication 
equipment  used  under  §§  220.9  and 
220.11.  shall  be  tested  as  soon  as 
practicable  to  ensure  that  the  equipment 
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functions  as  intended  prior  to  the 
commencement  of  the  work  assignment, 
(b)  The  test  of  a  radio  shall  consist  of 
an  exchange  of  voice  transmissions  with 
another  radio.  The  employee  receiving 
the  transmission  shall  advise  the 
employee  conducting  the  test  of  the 
clarity  of  the  transmission. 


§220.38 
failure. 


Communication  equipment 


(a)  Any  radio  or  wireless 
communication  device  found  not  to  be 
functioning  as  intended  when  tested 
pursuant  to  §  220.37  shall  be  removed 
from  service  and  the  dispatcher  or  other 
employee  designated  by  the  railroad 
shall  be  so  notified  as  soon  as 
practicable. 

(b)  If  a  radio  or  wireless 
communication  device  fails  on  the 
controlling  locomotive  en  route,  the 
train  may  continue  until  the  earlier  of — 

(1)  The  next  calendar  day  inspection, 
or 

(2)  The  nearest  forward  point  where 
the  radio  or  wireless  commimication 
device  can  be  repaired  or  replaced. 

§  220.39    Continuous  radio  monitoring. 

Each  radio  used  in  a  railroad 
operation  shall  be  turned  on  to  the 
appropriate  channel  as  designated  in 
§  220.23  and  adjusted  to  receive 
communications. 

§  220.41    [Reserved] 

§220.43    Radio  communications 
consistent  with  federal  regulations  and 
railroad  operating  rules. 

Radio  communication  shall  not  be 
used  in  connection  with  a  railroad 
operation  in  a  manner  which  conflicts 
with  the  requirements  of  this  part. 
Federal  Communication  Commission 
regulations,  or  the  railroad's  operating 
rules.  The  use  of  citizen  band  radios  for 
railroad  operating  purposes  is 
prohibited. 

§  220.45    Radio  communication  shall  be 
complete. 

Any  radio  commimication  which  is 
not  fully  understood  or  completed  in 
accordance  with  the  requirements  of 
this  part  and  the  operating  rules  of  the 
railroad,  shall  not  be  acted  upon  and 
shall  be  treated  as  though  not  sent. 

§  220.47    Emergency  radio  transmissions. 

An  initial  emergency  radio 
transmission  shall  be  preceded  by  the 
word  "emergency,"  repeated  three 
times.  An  emergency  transmission  shall 
have  priority  over  all  other 
transmissions  and  the  frequency  or 
channel  shall  be  kept  clear  of  non- 
emergency traffic  for  the  duiration  of  the 
emergency  communication. 


§  220.49    Radio  communication  used  in 
shoving,  backing  or  pushing  movements. 

When  radio  communication  is  used  in 
connection  with  the  shoving,  backing  or 
pushing  of  a  train,  locomotive,  car,  or 
on-track  equipment,  the  employee 
directing  the  movement  shall  specify 
the  distance  of  the  movement,  and  the 
movement  shall  stop  in  one-half  the 
remaining  distance  unless  additional 
instructions  are  received.  If  the 
instructions  are  not  understood,  the 
movement  shall  be  stopped  immediately 
and  may  not  be  resumed  until  the 
misunderstanding  has  been  resolved, 
radio  contact  has  been  restored,  or 
communication  has  been  achieved  by 
hand  signals  or  other  procedures  in 
accordance  with  the  operating  rules  of 
the  railroad. 

§  220.51    Radio  communications  and  signal 
indications. 

(a)  No  information  may  be  given  by 
radio  to  a  train  or  engine  crew  about  the 
position  or  aspect  displayed  by  a  fixed 
signal.  However,  a  radio  may  be  used  by 
a  train  crew  member  to  commimicate 
information  about  the  position  or  aspect 
displayed  by  a  fixed  signal  to  other 
members  of  the  same  crew. 

(b)  Except  as  provided  in  the 
railroad's  operating  rules,  radio 
communication  shall  not  be  used  to 
convey  instructions  which  would  have 
the  effect  of  overriding  the  indication  of 
a  fixed  signal. 

§  220.61    Radio  transmission  of  mandatory 
directives. 

(a)  Each  mandatory  directive  may  be 
transmitted  by  radio  only  when 
authorized  by  the  railroad's  operating 
rules.  The  directive  shall  be  transmitted 
in  accordance  with  the  railroad's 
operating  rules  and  the  requirements  of 
this  part. 

(b)  The  procedure  for  transmission  of 
a  mandatory  directive  is  as  follows: 

(1)  The  train  dispatcher  or  operator 
shall  call  the  addressees  of  the 
mandatory  directive  and  state  the 
intention  to  transmit  the  mandatory 
directive. 

(2)  Before  the  mandatory  directive  is 
transmitted,  the  employee  to  receive 
and  copy  shall  state  the  employee's 
name,  identification,  location,  and 
readiness  to  receive  and  copy.  An 
employee  operating  the  controls  of 
moving  equipment  shall  not  receive  and 
copy  mandatory  directives.  A 
mandatory  directive  shall  not  be 
transmitted  to  employees  on  moving 
equipment,  if  such  directive  cannot  be 
received  and  copied  without  impairing 
safe  operation  of  the  equipment. 

(3)  A  mandatory  directive  shall  be 
copied  in  writing  by  the  receiving 


employee  in  the  format  prescribed  in 
the  railroad's  operating  rules. 

(4)  After  the  mandatory  directive  has 
been  received  and  copied,  it  shall  be 
immediately  repeated  in  its  entirety. 
After  verifying  the  accuracy  of  the 
repeated  mandatory  directive,  the  train 
dispatcher  or  operator  shall  then  state 
the  time  and  name  of  the  employee 
designated  by  the  railroad  who  is 
authorized  to  issue  mandatory 
directives.  An  employee  copying  a 
mandatory  directive  shall  then 
acknowledge  by  repeating  the  time  and 
name  of  the  employee  so  designated  by 
the  railroad. 

(5)(i)  For  train  crews,  before  a 
mandatory  directive  is  acted  upon,  the 
conductor  and  engineer  shall  each  have 
a  written  copy  of  the  mandatory 
directive  and  make  certain  that  the 
mandatory  directive  is  read  and 
understood  by  all  members  of  the  crew 
who  are  responsible  for  the  operation  of 
the  train.  Mandatory  directives  which 
have  been  fulfilled  or  canceled  shall  be 
marked  with  an  "X"  or  in  accordance 
with  the  railroad's  operating  rules,  and 
retained  for  the  duration  of  the  train 
crew's  work  assignment. 

(ii)  For  on-tracK  equipment,  before  a 
mandatory  directive  is  acted  upon,  the 
employee  responsible  for  on-track  safety 
shall  have  a  written  copy  of  the 
mandatory  directive,  and  make  certain 
that  the  mandatory  directive  is 
acknowledged  by  all  employees  who  are 
responsible  for  executing  that 
mandatory  directive.  The  employee 
responsible  for  on-track  safety  shall 
retain  a  copy  of  the  mandatory  directive 
while  it  is  in  effect. 

(6)  A  mandatory  directive  which  has 
not  been  completed  or  which  does  not 
comply  with  the  requirements  of  the 
railroad's  operating  rules  and  this  part, 
may  not  be  acted  upon  and  shall  be 
treated  as  though  not  sent.  Information 
contained  in  a  mandatory  directive  may 
not  be  acted  upon  by  persons  other  than 
those  to  whom  the  mandatory  directive 
is  addressed. 

Appendix  A  to  Part  220 — ^Recommended 
Phonetic  Alphabet 

A— ALFA 
B— BRAVO 
C— CHARLIE 
D— DELTA 
E— ECHO 
F— FOXTROT 
G— GOLF 
H— HOTEL 
I— INDL\ 
I— JULIET 
K— KILO 
L— LIMA 
M— MIKE 
N— NOVEMBER 
O— OSCAR 
P— PAPA 
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Q-QUEBEC 
R— ROMEO 
S— SIERRA 
T— TANGO 
U— UNIFORM 
V— VICTOR 
W— WHISKEY 
X— XRAY 
Y— YANKEE 
Z— ZULU 

The  letter  "ZULU"  should  be  written  as 
"Z"  to  distinguish  it  from  the  numeral  "2". 

Appendix  B  to  Part  220— Recommended 
Pronunciation  of  Numerals 

To  distinguish  numbers  from  similar 
sounding  words,  the  word  "figures"should 
be  used  preceding  such  numbers.  Numbers 
should  be  pronounced  as  follows: 


Number 

Spoken 

0  . 

ZERO. 

1  

2  .... 

WUN. 
TOO. 

3    ,. 

THUH-REE-. 

4  

5 

FO-WER. 
FI-YIV. 

6  

7  ...„ 

8 

SIX. 

SEVEN. 

ATE. 

9  

NINER. 

The  following  examples  illustrate  the 
recommended  pronunciation  of  numerals: 


Numt)er 


(The  figure  ZERO  should  be  written  as  "0" 
to  distinguish  it  bom  the  letter  "O".  The 
figure  ONE  should  be  underlined  to 
distinguish  it  from  the  letter  "I".  When 
railroad  rules  require  that  numbers  be 
spelled,  these  principles  do  not  apply.) 


500  ... 
1000  . 
1600  . 
14899 

20.3  .. 


Spoken 


FO-WER  FO- 
WER 

FI-YIV  HUN- 
DRED. 

WUN  THOU- 
SAND. 

WUN  SIX  HUN- 
DRED. 

WUN  FO-WER 
ATE 

NINER  NINER. 

TOO  ZERO 
DECIMAL 

THUH-REE. 


Appendix  C  to  Part  220— Schedule  of  Civil  Penalties  ^ 


Section 


220.9  Requirements  for  trains  

220.11  Requirements  for  roadway  workers 

220.21  Railroad  Operating  mies;  radk>  communications. 

(a) • 

(b) 

220.23 
220.25 
220.27 
220.29 
220.31 
220.33 
220.35 
220.37 
220.39 
220.41 
220.43 
220.45 
220.47 
220.49 
220.51 
220.61 


Publicatfon  of  radfo  informatkxi  ...... 

Instruction  of  emptoyees 

Identification 

Statement  of  letters  and  numt)ers 

Initiating  a  transmission  

Receiving  a  transmission ..... 

Ending  a  transmisston  - — 

Voce  test  - 

Continuous  monitoring » 

[Reserved]    . 

Communication  consistent  with  the  rules 

Complete  communications 

Emergerxaes  

Switching,  backing  or  pushing 

Signal  indications 

Radio  transmtssk)n  of  mandatory  directives 


Vk>lation 


$5,000 
5.000 

5,000 
2,500 
2,500 
5,000 
1,000 
1,000 
1,000 
1,000 
1,000 
5,000 
2,500 

2,500 
2,500 
2,500 
5.000 
5,000 
5,000 


Willful 
vnlatkxi 


57,500 
7,500 

7,500 
5.000 
5.000 
7.500 
2,000 
2.000 
2,000 
2,000 
2,000 
7,500 
5.000 

5,000 
5.000 
5.000 
7,500 
7,500 
7,500 


'  A  penalty  may  be  assessed  against  and  only  for  a  willful  vtolation.  The  Administrator  resen/es  the  right  to  assess 
for  any  violation  where  circumstances  wananL  See  49  CFR  part  209.  appendix  A. 


a  penalty  of  up  to  $22,000 


Issued  in  Washington,  D.C.  on  August  28, 
1998. 

Jolene  M.  Molitoris, 
Federal  Railroad  Administrator. 
(FR  Doc.  98-23697  Filed  9-3-98;  8:45  am] 
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Proposed  Rules 


Federal  Register 
Vol.  63,  No.  172 

Friday,  September  4,  1998 


This  sectioh  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  ma)<ing  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1220 
[No.  LS-98-001] 

Soybean  Promotion  and  Research 
Program:  Procedures  To  Request  a 
Referendum 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule 
establishes  procedvu^s  for  soybean 
producers  to  request  a  referendum  on 
the  Soybean  Promotion  and  Research    • 
Order  (Order)  as  authorized  under  the 
Soybean  Promotion,  Research,  and 
Consumer  Information  Act  (Act).  The 
Act  provides  that  the  Secretary,  5  years 
after  the  conduct  of  the  initial 
referendum,  will  give  soybean 
producers  the  opportimity  to  request  an 
additional  referendum  on  the  Order. 
Individual  producers  and  other 
producer  entities  would  be  provided  the 
opportunity  to  request  a  referendum 
during  a  speciHed  period  announced  by 
the  Secretary  of  Agriculture  (Secretary), 
at  the  county  Farm  Service  Agency 
(FSA)  oiTice  where  FSA  maintains  and 
processes  the  producer's  administrative 
farm  records.  For  the  producer  not 
participating  in  FSA  programs,  the 
opportunity  to  request  a  referendum 
would  be  provided  at  the  county  FSA 
office  serving  the  county  where  the 
producer  owns  or  rents  land. 
DATES:  Written  comments  must  be 
received  by  October  5, 1998. 
ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch;  Livestock 
and  Seed  Program;  Agricultural 
Marketing  Service  (AMS),  USDA; 
STOP-0251;  14th  and  Independence 
Avenue;  SW.;  Washington,  DC  20250- 
0251.  Comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  room  2606;  South 
Agriculture  Building;  14th  and 


Independence  Avenue,  SW., 
Washington,  DC.  Comments  on  the 
information  collection  requirements 
contained  in  this  proposed  rule  may 
also  be  sent  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (0MB), 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  AMS,  USDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  202/720-1115. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Impact  Analysis 

Executive  Order  12866  and  12988  and 
the  Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
xmder  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect.  This  rule 
would  not  preempt  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1971  of  the  Act,  a  person  subject  to  the 
Order  may  file  with  the  Secretary  a 
petition  stating  that  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  fi-om  the  Order.  The 
petitioner  is  afforded  the  opportimity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  will  rule  on  the 
petition.  The  statute  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  petitioner  resides 
or  carries  on  business  has  jurisdiction  to 
review  the  Secretary's  decision  if  a 
complaint  for  that  purpose  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  Secretary's  decision. 

Further,  §  1974  of  the  Act  provides, 
with  certain  exceptions,  that  nothing  in 
the  Act  may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
soybean  promotion,  research,  consumer 
information,  or  industry  information 
organized  and  operated  under  the  laws 
of  the  United  States  or  any  State.  One 
exception  in  the  Act  concerns 
assessments  collected  by  the  Qualified 


State  Soybean  Boards  (QSSBs).  The 
exception  provides  that  to  ensure 
adequate  funding  of  the  operations  of 
QSSBs  under  the  Act,  no  State  law  or 
regulation  may  limit  or  have  the  effect 
of  limiting  the  full  amoimt  of 
assessments  that  a  QSSB  in  that  State 
may  collect,  and  which  is  authorized  to 
be  credited  under  the  Act.  Another 
exception  concerns  certain  referendums 
conducted  during  specified  periods  by  a 
State  relating  to  the  continuation  or 
termination  of  a  QSSB  or  State  soybean 
assessment. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)(5 
United  States  Code  (U.S.C.)  601  et  seq), 
the  Administrator  of  AMS  has 
considered  the  economic  effect  of  this 
action  on  small  entities  and  has 
determined  that  its  implementation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities. 

According  to  the  most  recent  data 
available  from  the  Department's 
National  Agricultural  Statistics  Service 
(NASS),  based  on  the  1992  Census  of 
Agriculture,  there  are  approximately 
381,000  farms  that  grow  soybeans  that 
may  be  eligible  to  request  a  referendum. 
The  majority  of  producers  subject  to  the 
Order  are  small  businesses  imder  the  - 
criteria  established  by  the  Small 
Business  Administration. 

The  requirements  set  forth  in  this  rule 
are  substantially  similar  to  the  rules  that 
established  the  eligibility  and 
participation  requirements  for  a  July  26, 
1995,  soybean  producer  poll  published 
as  a  final  rule  on  March  22, 1995  (60  FR 
15027),  in.the  Federal  Register. 

The  procedures  to  request  a 
referendum  would  not  impose  a 
substantial  burden  or  have  a  significant 
impact  on  persons  subject  to  the  Order. 
Further,  participation  is  not  mandatory. 
Not  all  persons  subject  to  the  Order  are 
expected  to  participate.  The  Department 
would  determine  producer  eligibility. 

In  compliance  with  0MB  regulations 
[5  CFR  Part  1320]  which  implements  the 
Paperwork  Reduction  Act  (PRA)[44 
U.S.C.  3501  et  seq],  the  information 
collection  requirements  contained  in 
this  proposed  rule  have  been  previously 
approved  by  OMB  and  wrere  assigned 
0MB  control  number  0581-0093.  The 
information  collection  requirements  in 
this  proposed  rule  include  the 
following: 

(1)  Any  eligible  person  who  requests 
a  referendum  must  legibly  print  his/her 
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name,  or  if  applicable,  the  producer 
entity  represented,  address,  telephone 
number,  and  county  on  the  "Request  for 
a  Soybean  Referendum"  form  (Form  LS- 
51-1).  Each  person  must  read  the 
Certification  Statement  on  the  form  and 
sign  it  certifying  that  he/she  or  the 
producer  entity  represented  meets  the 
eligibility  requirements.  Form  LS-51-1 
shall  be  obtained  in  person,  by  mail, 
telephone  or  facsimile  fi-om  the  county 
FSA  office  where  FSA  maintains  and 
processes  the  producer's  administrative 
farm  records  or  at  the  county  FSA  office 
serving  the  county  where  the  producer 
owns  or  rents  land.  Form  LS-51-1  may 
be  returned  by  mail,  by  facsimile,  or  in 
person  to  the  same  county  FSA  office 
where  the  form  was  obtained.  A 
producer  or  producer  entity 
representative  who  obtains  Form  LS- 
51-1  in  person  during  the  Request  for 
Referendum  period  from  the  appropriate 
county  FSA  office  may  complete  Form 
LS-51-1  at  that  time.  The  estimated 
average  time  burden  for  completing  the 
procedure  is  5  minutes  per  person. 
(2)  Using  information  from  each 
returned  Form  LS-51-1,  county  FSA 
personnel  shall  enter  the  producer's 
name,  and  if  applicable,  producer  entity 
representative  and  the  date  received 
(and  the  postmarked  date  for  mailed 
requests),  and  the  method  the  form  was 
received  on  the  "List  of  Soybean 
Producers  Requesting  a  Referendum" 
(Form  LS-51-2).  This  information  may 
be  used  for  the  purpose  of  challenging 
the  eligibility  of  producers.  Many 
couinty  FSA  offices  will  use  more  than 
one  Form  LS-51-2  depending  on  the 
number  of  producers  requesting  a 
referendum.  Because  only  county  FSA 
office  persoimel  would  be  required  to 
complete  Form  LS-51-2,  the  time 
required  to  complete  this  form  is  not 
included  in  the  estimated  average 
reporting  burden  for  a  producer. 

Background 

The  Act  (7  U.S.C.  6301-6311) 
provides  for  the  establishment  of  a 
coordinated  program  of  promotion  and 
research  designed  to  strengthen  the 
soybean  industry's  position  in  the 
marketplace  and  to  maintain  and 
expand  domestic  and  foreign  markets 
and  uses  for  soybeans  and  soybeeui 
products.  The  program  is  financed  by  an 
assessment  of  0.5  of  one  percent  of  the 
net  market  price  of  soybeans  sold  by 
producers.  Pursuant  to  the  Act,  an  Order 
was  made  effective  July  9, 1991.  and  the 
collection  of  assessments  began 
September  1, 1991. 

The  Act  required  that  an  initial 
referendum  be  conducted  no  earUer 
than  18  months  and  no  later  than  36 
months  after  the  issuance  of  the  Order 


to  determine  whether  the  Order  should 
be  continued. 

The  initial  referendum  was  conducted 
on  February  9, 1994.  On  April  1. 1994, 
the  Secretary  aimounced  that  of  the 
85.606  vaUd  ballots  cast.  46,060  (53.8 
percent)  were  in  favor  of  continuing  the 
Order  and  the  remaining  39,546  votes 
(46.2  percent)  were  against  continuing 
the  Order.  The  Act  required  approval  by 
a  simple  majority  for  the  Order  to 
continue. 

The  Act  also  required  that  within  18 
months  after  the  Secretary  aimounced 
the  results  of  the  initial  referendum,  the 
Secretary  would  conduct  a  poll  among 
producers  to  determine  if  producers 
favored  a  referendum  on  the 
continuance  of  the  payment  of  refunds 
under  the  Order. 

A  July  25, 1995,  nationwide  poll  of 
soybean  producers  did  not  generate 
sufficient  support  for  a  refund 
referendum  to  be  held.  A  refund 
referendum  would  have  been  held  if  at 
least  20  percent  (not  in  excess  of  one- 
fifth  of  which  may  be  producers  in  any 
one  State)  of  the  381,000  producers 
(76,200)  nationwide  requested  it.  Only 
48,782  soybean  producers  participated 
in  the  poll.  Consequently,  refunds  were 
discontinued  on  October  1, 1995. 

The  Act  also  specifies  that  the 
Secretary  shall,  5  years  after  the  conduct 
of  the  initial  referendum  and  every  5 
years  thereafter,  provide  soybean 
producers  an  opportunity  to  request  a 
referendum  on  the  Order. 

For  all  such  referendxuns,  if  the 
Secretary  determines  that  at  least  10 
percent  of  the  U.S.  producers  engaged  in 
growing  soybeans  (not  in  excess  oi  one- 
fifth  of  which  may  be  producers  in  any 
one  State)  support  the  conduct  of  a 
referendum,  the  Secretary  must  conduct 
a  referendum  within  1  year  of  that 
determination.  If  these  requirements  are 
not  met,  no  referendum  would  be 
conducted. 

For  the  purposes  of  the  Request  for 
Referendum,  the  Secretary  would  use 
the  latest  official  numbers  of  U.S. 
soybean  farms  as  reported  by  NASS  as 
representing  the  total  nimiber  of 
producers.  The  latest  official  data  . 
reported  by  NASS  based  on  the  1992 
Census  of  Agriculture  shows  that 
381,000  farms  produce  soybeans. 

The  Act  provides  that  producers  shall 
have  an  opportunity  to  request  a 
referendum  during  a  period  established 
by  the  Secretary.  Eligible  persons  must 
certify  on  an  official  form  that  they  were 
engaged  in  the  growing  of  soybeans 
during  a  representative  period  specified 
by  the  Secretary,  and  indicate  that  they 
favor  the  conduct  of  a  referendum.  The 
Department  proposes  that  the  Request 
for  Referendvun  period  would  be  a  4- 


week  period  aimoimced  by  the 
Secretary  and  that  the  representative 
period  for  which  a  producer  was 
engaged  in  the  growing  of  soybeans 
would  be  January  1, 1996,  to  December 
31, 1998.  "The  Act  also  provides  that  a 
Request  for  Referendum  may  be  made  in 
person  or  by  mail-in  request  at  county 
Cooperative  Extension  Service  offices  or 
coimty  FSA  offices.  Providing  producers 
em  opportunity  to  request  a  referendum 
at  county  FSA  offices  will  give 
producers  the  greatest  opportimity  to 
request  a  referendum. 

The  proposed  rule  sets  forth 
procedures  for  producers  to  request  a 
referendum  as  authorized  under  the  Act, 
including  definitions,  eligibility, 
certification  and  request  procedure, 
reporting  results,  and  disposition  of  the 
forms  and  records.  It  is  proposed  that 
FSA  of  the  Department  would 
coordinate  State  and  county  FSA  roles 
in  conducting  the  Request  for 
Referendum  by  (1)  determining 
producer  eligibility,  (2)  canvassing  and 
counting  requests,  and  (3)  reporting  the 
results. 

A  30-day  comment  period  is  provided 
for  interested  persons  to  comment  on 
this  proposed  rule.  This  comment 
period  is  deemed  appropriate  because 
the  Act  provides  that  the  Secretary,  5 
years  after  the  conduct  of  the  initial 
referendum,  will  give  soybean 
producers  the  opportunity  to  request  an 
additional  referendum  on  the  Order.  A 
30-day  comment  period  will  assist  in 
timely  implementation  of  this  rule 
consistent  with  the  provisions  of  the 
Act. 

List  of  Subjects  in  7  CFR  Part  1220 

Administrative  practice  and 
procedure,  Advertising,  Agricultural 
research.  Marketing  agreements. 
Soybeans  and  soybean  products. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
1220  be  amended  as  follows: 

PART  1220— SOYBEAN  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  part  1220 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6301-6311. 

2.  In  part  1220,  subpart  F  is  added  to 
read  as  follows: 

Subpart  F— Procedures  To  Request  a 
Referendum  _ 

Definitioiis 

1220.10  Act. 

1220.11  Administrator,  AMS. 
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1220.12  Administrator.  FSA. 

1220.13  Department. 

1220.14  Farm  Service  Agency. 

1220.15  Farm  Service  Agency  County 
Committee. 

1220.16  Farm  Service  Agency  County 
Executive  Director. 

1220.17  Order. 

1220.18  Person. 

1220.19  Producer. 

1220.20  Public  notice. 

1220.21  Representative  period.    ^ 

1220.22  Secretary. 

1220.23  Soybeans. 

1220.24  State  and  United  States. 

Procedures 

1220.30  General. 

1220.31  Supervision  of  the  process  for 
requesting  a  referendum. 

1220.32  Eligibility. 

1220.33  Time  and  place  for  requesting  a 
referendum. 

1220.34  Facilities. 

1220.35  Certification  and  request  form. 

1220.36  Certification  and  request  procedure. 

1220.37  List  of  producers  requesting  a 
referendum. 

1220.38  Challenge  of  eligibility. 

1220.39  Canvassing. 

1220.40  Counting  requests. 

1220.41  Public  review. 

1220.42  FSA  county  office  report. 

1220.43  FSA  State  office  report. 

1220.44  Reporting  results. 

1220.45  Disposition  of  records. 

1220.46  Instructions  and  forms. 

DeHnitions 

§1220.10    Act 

The  term  Act  means  the  Soybean, 
Promotion,  Research,  and  Consumer 
Information  Act  set  forth  in  title  XIX, 
subtitle  E  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(Pub.  L.  101-624),  and  any  amendments 
thereto. 

§1220.11    Administrator,  AMS. 

The  term  Administrator,  AMS  means 
the  Administrator  of  the  Agricultural 
Marketing  Service,  or  any  officer  or 
employee  of  theJ3epartment  to  whom 
there  has  been  delegated  or  may  be 
delegated  the  authority  to  act  in  the 
Administrator's  stead. 

§1220.12    Administrator.  FSA. 

The  term  Administrator,  FSA  means 
the  Administrator,  of  the  Farm  Service 
Agency,  or  any  officer  or  employee  of 
the  Department  to  whom  there  has  been 
delegated  or  may  be  delegated  the 
authority  to  act  in  the  Administrator's 
stead. 

§1220.13    Department 

The  term  Department  means  the 
United  States  Department  of 
Agriculture. 


§  1220.14    Fann  Service  Agency. 

The  term  Farm  Service  Agency,  also 
referred  to  as  "FSA,"  means  the  Farm 
Service  Agency  of  the  Department. 

§  1220.15    Farm  Service  Agency  County 
Committee. 

The  term  Farm  Service  Agency 
County  Committee,  also  referred  to  as 
"FSA  County  Committee  or  COC." 
means  the  group  of  persons  within  a 
county  who  are  elected  to  act  as  the 
Farm  Service  Agency  Coimty 
Committee. 

§1220.16    Farm  Service  Agency  County 
Executive  Director. 

The  term  Farm  Service  Agency 
County  Executive  Director,  also  referred 
to  as  "CED,'-'  means  the  person 
employed  by  the  FSA  County 
Committee  to  execute  the  policies  of  the 
FSA  County  Committee  and  to  be 
responsible  for  the  day-to-day  operation 
of  the  FSA  county  office,  or  tbe  person 
acting  in  such  capacity. 

§1220.17    Order. 

The  term  Order  means  the  Soybean 
Promotion  emd  Research  Order. 

§1220.18    Person. 

The  term  Person  means  any 
individual,  group  of  individuals, 
partnership,  corporation,  association, 
cooperative,  or  any  other  legal  entity. 

§122ai9    Producer. 

The  term  Producer  means  any  person 
engaged  in  the  growing  of  soybeans  in 
the  United  States  who  owns,  or  shares 
the  ownership  and  risk  of  loss  of  such 
soybeans. 

§1220.20    Public  notice. 

The  term  Public  Notice  means  a 
notice  published  in  the  Federal 
Register,  not  later  than  60  days  prior  to 
the  last  day  of  the  Request  for 
Referendum  period  that  provides 
information  regarding  the  Request  for 
Referendum  period.  Such  notification 
shall  include,  but  not  be  limited  to, 
explanation  of  producers'  rights; 
procedures  to  request  a  referendum,  the 
purpose,  dates  of  the  Request  for 
Referendimfi  period,  place  for  requesting 
a  referendum,  and  eligibility 
requirements.  Additionally,  the  Board  is 
required  to  provide  producers,  in 
writing,  the  same  information  during 
the  same  time  period.  Other  pertinent 
information  shall  also  be  provided, 
without  advertising  expense,  through 
press  releases  by  State  and  county  FSA 
offices  and  other  appropriate 
Government  offices,  by  means  of 
newspapers,  electronic  media,  county 
newsletter,  and  the  like. 


§  1 220.21    Representative  period. 

The  term  Representative  period 
means  the  period  designated  by  the 
Secretary  pursuant  to  section  1970  of 
the  Act. 

§1220.22    Secretary. 

The  term  Secretary  means  the 
Secretary  of  Agriculture  of  the  United 
States  Department  of  Agriculture  or  any 
other  officer  or  employee  of  the 
Department  to  whom  there  has  been 
delegated  or  to  whom  there  may  be 
delegated  the  authority  to  act  in  the 
Secretary's  stead. 

§  1220.23    Soybeans. 

The  term  Soybeeuis  means  all  varieties 
of  Glycine  max  or  Glycine  soja. 

§  1220.24    State  and  United  States. 

The  terms  State  and  United  States 
include  the  50  States  of  the  United 
States  of  America,  the  District  of 
Columbia,  and  the  Commonwealth  of 
Puerto  Rico. 

Procedures 

§1220.30    General. 

An  opportunity  to  request  a 
referendum  shall  be  provided  to  U.S. 
soybean  producers  to  determine 
whether  eligible  producers  favor  the 
conduct  of  a  referendum  and  the 
Request  for  Referendum  shall  be  carried 
out  in  accordance  with  this  subpart. 

(a)  The  opportunity  to  request  a 
referendum  shall  be  provided  at  the 
county  FSA  offices. 

(b)  If  the  Secretary  determines,  based 
on  results  of  the  Request  for 
Referendum,  that  no  less  than  10 
percent  (not  in  excess  of  one-fifth  of 
which  may  be  producers  in  any  one 
State)  of  all  producers  have  requested  a 
referendum  on  the  Order,  a  referendum 
would  be  held  within  1  year  of  that 
determination. 

(c)  If  the  Secretary  determines,  based 
on  the  results  of  the  Request  for 
Referendum,  that  the  requirements  in 
paragraph  (b)  of  this  section  were  not 
met,  a  referendiun  would  not  be 
conducted. 

(d)  For  purposes  of  paragraphs  (b)  and 
(c)  of  this  section,  the  Department 
would  use  the  latest  official  numbers  of 
U.S.  soybean  farms  as  reported  by  the 
Department's  National  Agricultural 
Statistics  Service  as  the  total  nimiber  of 
producers. 

§  1 220.31    Supervision  of  the  process  for 
risquestlng  a  referendum. 

The  Administrator,  AMS  shall  be 
responsible  for  supervising  the  process 
of  permitting  producers  to  request  a 
referendum  in  accordance  with  this 
subpart. 
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§122a32    Eligibility. 

(a)  Eligible  producers.  Each  person 
who  was  a  producer  during  the 
representative  period  is  provided  the 
opportunity  to  request  a  referendimi. 
Each  producer  entity  is  entitled  to  only 
one  request. 

(b)  Proxy  registration.  Proxy 
registration  is  not  authorized  except  that 
an  officer  or  employee  of  a  corporate 
producer,  or  any  guardian, - 
administrator,  executor,  or  trustee  of  a 
producer's  estate,  or  an  authorized 
representative  of  any  eligible  producer 
entity  (other  than  an  individual 
producer),  such  as  a  corporation  or 
partnership,  may  request  a  referendum 
on  behalf  of  that  entity.  Any  individual 
who  requests  a  referendum  on  behalf  of 
any  producer  entity,  shall  certify  that 
he/she  is  authorized  by  such  entity  to 
take  such  action. 

(c)  Joint  and  group  interest.  A  group 
of  individuals,  such  as  members  of  a 
family,  joint  tenants,  tenants  in 
common,  a  partnership,  ownaers  of 
community  property,  or  a  corporation 
engaged  in  the  production  of  soybeans 
as  a  producer  entity  shall  be  entitled  to 
make  only  one  request  for  a  referendum; 
provided,  however,  that  any  individual 
member  of  a  group  who  is  an  eligible 
producer  separate  fi-om  the  group  may 
request  a  referendimi  separately. 

§  1 220.33    Time  and  place  for  requesting  a 
referendum. 

The  opportunity  to  request  a 
referendum  shall  be  provided  during  a 
four  (4)  week  period  beginning  and 
ending  on  a  date  determined  by  the 
Secretary.  Eligible  persons  shall  have 
the  opportunity  to  request  a  referendum 
by  following  the  procedures  in 
§  1220.36  during  the  normal  business 
hours  of  each  county  FSA  office. 

§1220.34    Facilities 

Each  county  FSA  office  shall  provide 
adequate  facilities  and  space  to  permit 
producers  to  complete  Form  LS-51— 1. 

§  1 220.35    Certification  and  request  form. 

Form  LS-51-1  shall  be  used  to 
request  a  referendum  and  certify 
producer  eligibility.  The  form  does  not 
require  a  "yes"  or  "no."  Individual 
producers  and  representatives  of  other 
producer  entities  should  read  the  form 
carefully.  By  completing  and  signing  the 
form,  the  individual  simultaneously 
registers,  certifies  eligibility  and 
requests  that  a  referendimi  be 
conducted. 

§  1220.36    Certification  and  request 
procedure. 

(a)  To  request  that  a  referendum  be 
conducted,  each  eligible  producer  shall, 
during  the  Request  for  Referendum 


period,  be  provided  the  opportunity  to 
request  a  referendum  during  a  specified 
period  announced  by  the  Secretary,  at 
the  coimty  FSA  office  where  FSA 
maintains  and  processes  the  producer's 
administrative  farm  records.  For  the 
producer  not  participating  in  FSA 
progTcmis,  the  opportunity  to  request  a 
referendum  would  be  provided  at  the 
coimty  FSA  office  serving  the  county 
where  the  producer  owns  or  rents  land. 
Each  eligible  producer  shall  be  required 
to  complete  Form  LS-51-1  in  its 
entirety  and  sign  it.  The  producer  must 
legibly  print  his/her  name  and,  if 
applicable,  the  producer  entity 
represented,  address,  county,  and 
telephone  number.  The  producer  must 
read  the  certification  statement  on  Form 
LS-51-1  and  sign  it  certifying  that  he/ 
she  or  the  producer  entity  represented 
was  a  producer  of  soybeans  during  the 
representative  period  and  is  requesting 
a  referendum.  Only  a  completed  and 
signed  Form  LS-51-1  shall  be 
considered  a  valid  request  for  a 
referendum. 

(b)  To  request  a  referendum  eligible 
producers  may  obtain  Form  LS-51-1  in 
person;  by  mail;  by  telephone;  or  by 
facsimile  during  the  Request  for 
Referendum  period  from,  the  county 
FSA  office  where  FSA  maintains  and 
processes  the  producer's  administrative 
farm  records.  For  the  producer  not 
participating  in  FSA  programs,  the 
opportunity  to  request  a  referendum 
would  be  provided  at  the  county  FSA 
office  serving  the  county  where  the 
producer  owns  or  rents  land.  Producers 
or  producer  entities  may  return  Form 
LS-51-1  in  person,  by  mail  or  facsimile. 
Form's  LS-51-1  returned  in  person  or 
by  facsimile,  must  be  received  in  the 
appropriate  county  FSA  office  no  later 
than  the  last  business  day  of  the  Request 
for  Referendum  period  to  be  considered 
a  valid  request.  However,  Form's  LS- 
51-1  mailed  to  the  county  FSA  office 
must  be  postmarked  no  later  than  the 
last  business  day  of  the  Request  for 
Referendum  period  and  be  received  in 
the  county  FSA  office  no  later  than  ten 
business  days  after  the  last  business  day 
of  the  Request  for  Referendum  period  to 
be  considered  a  valid  request  for  a 
referendum. 

(c)  Eligible  participants  who  obtain 
form  LS-51-1  in  person  at  the 
appropriate  county  office  may  complete, 
and  return  by  hand  the  form  the  same 
day. 

§  1 220.37    List  of  producers  requesting  a 
referendum. 

(a)  The  county  FSA  personnel  shall 
enter  on  the  "List  of  Soybean  Producers 
Requesting  a  Referendum"  form  (Form 
LS-51-2),  the  following  information  for- 


each  returned  Form  LS-51-1:  name  of 
individual  soybean  producer  or  other — - 
producer  entity;  name  of  producer 
entity  representative;  postmarked  date 
of  a  mailed  Form  LS-51-1  and  the  date 
it  was  received  in  the  county  FSA  office 
where  FSA  maintains  and  processes  the 
producer's  administrative  farm  records 
or  at  the  county  FSA  office  serving  the 
coimty  where  the  producer  owns  or 
rents  land;  and  the  date  Form  LS-51-1 
was  received  by  facsimile  or  in  person 
in  the  county  FSA  office  where  FSA 
maintains  and  processes  the  producer's 
administrative  farm  records  or  at  the 
county  FSA  office  serving  the  county 
where  the  producer  owns  or  rents  land. 
For  any  challenges  of  a  producer's  or 
producer  entities'  eligibility,  the  county 
FSA  personnel  would  make  a  "check 
mark"  in  the  space  provided  on  Form 
LS-51-2  indicating  a  producer's  or 
producer  entities'  eligibility  has  been 
challenged.  After  the  challenge  is 
resolved  "eligible"  or  "ineligible" 
would  be  entered  in  the  space  provided 
on  Form  LS-51-2. 

(b)  County  FSA  offices  shall,  at  all 
times,  maintain  control  of  the  master 
(original)  copy  of  Forms  LS-51-1  and 
LS-51-2.  A  copy  of  each  Form  LS-51- 
2  shall  be  posted  and  made  available  for 
public  inspection  each  day  beginning  on 
the  first  business  day  of  the  Request  for 
Referendum  period  through  the  11th 
business  day  following  the  last  business 
day  of  the  Request  for  Referendum 
period.  Form  LS-51-2  shall  be  posted  in 
the  county  FSA  office  during  normal 
business  office  hours  in  a  conspicuous 
location. 

§  1 220.38    Challenge  of  eligibility. 

(a)  Who  may  challenge.  Any  person 
may  challenge  a  producer's  or  producer 
entity's  eligibility  to  request  a 
referendum.  Each  challenge  must  be  in 
writing;  include  the  full  name  of  the 
individual  or  other  producer  entity 
being  challenged;  be  made  on  a  separate 
piece  of  paper;  and  be  signed  by  the 
challenger.  The  Secretary  may  issue 
other  guidelines  as  the  Secretary  deems 
necessary. 

(b)  Challenge  period.  A  challenge  of  a 
person's  eligibility  to  request  a 
referendum  may  be  made  on  any 
business  day  during  the  4-week  Request 
for  Referendum  period  through  the  11th 
business  day  after  the  Request  for 
Referendum  period. 

(c)  Challenged  names.  Producers 
whose  eligibility  is  challenged  shall  be 
so  noted  with  a  "checkmark"  in  the- 
space  provided  on  Form  LS-51-2. 

(d)  Determination  of  challenges.  The 
FSA  County  Committee  (COC)  or 
designee,  acting  on  behalf  of  the 
Administrator,  AMS,  shall  make  a 
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determination  concerning  the  challenge 
and  shall  notify  challenged  producers  as 
soon  as  practicable,  but  no  later  than  the 
14th  business  day  after  the  end  of  the 
request  for  referendum  period.  If  the 
COC  or  designee  is  unable  to  determine 
whether  a  person  was  a  producer  during 
the  representative  period,  the  COC  or 
designee  may  require  the  person 
challenged  to  submit  records  such  as 
sales  documents  or  similar  documents 
to  verify  producer  status  during  the 
representative  period. 

(e)  Appeal.  A  person  declared  to  be 
ineligible  by  the  COC  or  designee,  acting 
on  behalf  of  the  Administrator,  AMS. 
may  file  an  appeal  at  the  county  FSA 
office  within  three  business  days  after 
notification  by  the  county  FSA  office  of 
its  decision.  Such  person  may  be 
required  to  provide  documentation  such 
as  sales  documents  or  similar 
documents  in  order  to  demonstrate 
eligibility.  An  appeal  shall  be 
determined  by  the  COC  or  designee  as 
soon  as  practicable,  but  in  all  cases  not 
later  than  the  18th  business  day  after  the 
last  day  of  the  Request  for  Referendum 
neriod.  The  determination  of  the  COC  or 
designee  on  an  appeal  shall  be  final. 

(f)  Resolved  challenges.  A  challenge 
shall  be  determined  to  have  been 
resolved  if  the  determination  of  the  COC 
or  designee,  acting  on  behalf  of  the 
Administrator,  AMS.  is  not  appealed 
within  the  time  allowed  for  appeal  or 
there  has  been  a  determination  by  the 
COC  or  designee  after  an  appeal.  After 
the  challenge  has  been  resolved,  the 
county  FSA  office  shall  write  either 
"eligible"  or  "ineligible"  in  the  space 
provided  on  Form  LS-51-2. 

§1220.39    Canvassing. 

Canvassing  of  Forms  LS-51-1  and 
LS— 51-2  shall  take  place  as  soon  as 
possible  after  the  opening  of  county 
FSA  offices  on  the  19th  business  day 
following  the  Request  for  Referendum 
period.  Such  canvassing  shall  be  under 
the  supervision  of  the  CED  or  designee, 
acting  on  behalf  of  the  Administrator. 
AMS,  who  shall  make  a  determination 
as  to  the  number  of  valid  or  invaUd 
requests  for  a  referendum. 

(a)  Invalid  requests  for  a  referendum. 
An  invalid  request  for  a  referendum 
may  include  the  following: 

(1)  Form  LS-51-1  is  not  signed  and/ 
or  all  required  information  has  not  been 
provided; 

(2)  Form  LS-51-1  returned  in  person 
or  by  facsimile  was  not  received  by  the 
last  business  day  of  the  Request  for 
Referendum  period; 

(3)  Form  LS-51-1  returned  by  mail 
was  not  postmarked  by  the  last  business 
day  of  the  Request  for  Referendum 
period; 


(4)  Form  LS-51-1  returned  by  mail 
was  not  received  in  the  coimty  FSA 
office  by  the  10th  business  day  after  the 
Request  for  Referendum  period; 

(5)  Form  LS-51-1  is  mutilated  or 
marked  in  such  a  way  that  any  required 
information  on  the  form  is^  illegible; 
and/or 

(6)  From  LS-51-1  not  returned  to  the 
aporopriate  county  FSA  office. 

(b)  Any  Form  LS-51-1  determined 
invalid  shall  not  be  considered  as  a 
request  for  a  referendum. 

§  1220.40    Counting  requests. 

The  requests  for  a  referendum  shall  be 
counted  by  the  COC  or  designee  on  the 
19th  business  day  after  the  last  business 
day  of  the  Request  for  Referendum 
period.  Requests  for  a  referendum  shall 
be  counted  as  follows: 

(a)  Total  number  of  producers 
registering  to  request  a  referendum; 

(b)  Number  of  eligible  producers 
requesting  a  referendum; 

fc)  Number  of  challenged  producers 
deemed  ineligible; 

(d)  Number  of  challenged  producers; 
and 

(e)  Number  of  invalid  requests  for  a 
referendum. 

§  1220.41    Public  review. 

The  public  may  witness  the  counting 
from  an  area  designated  by  the  CED  or 
designee,  acting  on  behalf  of  the 
Administrator,  AMS.  but  may  not 
interfere  with  the  process. 

§  1220.42    FSA  county  office  report 

The  county  FSA  office  report  shall  be 
certified  as  accurate  and  complete  by 
the  CED  or  designee,  acting  on  behalf  of 
the  Administrator,  AMS.  Such  report 
shall  include,  the  information  listed  in 
§  1220.39  and  §  1220.40.  The  county 
FSA  office  shall  notify  the  FSA  State 
office  of  the  results  of  the  Request  for 
Referendum  on  a  form  provided  by  the 
Administrator,  FSA.  Each  county  FSA 
office  shall  transmit  the  results  in  its 
county  to  the  FSA  State  office.  The 
results  in  each  county  may  be  made 
available  to  the  pubfic  upon  notification 
by  the  Administrator,  FSA,  that  the  final 
results  have  been  released  by  the 
Secretary.  A  copy  of  the  report  shall  be 
posted  for  30  days  following  the  date  of 
notification  by  the  Administrator,  FSA, 
in  the  county  FSA  office  in  a 
conspicuous  place  accessible  to  the 
public.  One  copy  shall  be  kept  on  file 
in  the  county  FSA  office  for  a  period  of 
at  least  12  months  after  notification  by 
FSA  that  the  final  results  have  been 
released  by  the  Secretary. 

§1220.43    FSA  State  office  report 

Each  FSA  State  office  shall  transmit  to 
the  Administrator.  FSA,  a  report 


summarizing  the  data  contained  in  each 
of  the  reports  bv>m  the  county  FSA 
office  on  a  State  report  form  provided  by 
the  Administrator,  FSA.  The  State  FSA 
office  shall  maintain  one  copy  of  the 
summary  where  it  shall  be  available  for 
public  inspection  upon  request  for  a 
period  of  not  less  that  12  months  after 
the  results  have  been  released. 

§  1 220.44    Reporting  results. 

(a)  The  Administrator,  FSA,  shall 
submit  to  the  Administrator.  AMS,  the 
reports  from  all  State  FSA  offices.  The 
Administrator,  AMS,  shall  tabulate  the 
results  of  the  Request  for  Referendum. 
The  Department  will  issue  an  official 
press  release  announcing  the  resultsof 
the  Request  for  Referendum  and  publish 
the  same  results  in  the  Federal  Register. 
Subsequently,  State  reports  and  related 
papers  shall  be  available  for  public 
inspection  upon  request  during  normal 
business  hours  in  the  Marketing 
Programs  Branch  office.  Livestock  and  " 
Seed  Program.  AMS.  USDA,  Room  2606 
South  Agriculture  Building.  14th  and 
Independence  Avenue,  SW., 
Washington,  DC. 

(b)  If  the  Secretary  deems  necessary, 
a  State  report  or  county  report  shall  be 
reexamined  and  checked  by  such 
persons  who  may  be  designated  by  the 
Secretary. 

§  1220.45    Disposition  of  records. 

Forms  LS-51-1  and  LS-51-2  and 
county  reports  shall  be  placed  in  sealed 
containers  under  the  supervision  of  the 
CED  or  designee,  acting  on  behalf  of  the 
Administrator,  AMS,  and  such 
container  shall  be  marked  with 
"Request  for  Soybean  Referendum." 
Such  records  shall  remain  in  the 
secured  custody  of  the  CED  or  designee 
for  a  period  of  not  less  than  12  months 
after  the  date  of  notification  by  the 
Administrator,  FSA,  that  the  final 
results  have  been  announced  by  the 
Secretary.  If  the  county  FSA  office 
receives  no  notice  to  the  contrary  from 
the  Administrator,  FSA,  by  the  end  of 
the  12  month  period,  the  CED  or 
designee  shall  destroy  the  records. 

§  1 220.46    Instructions  and  forms. 

The  Administrator,  AMS  is  hereby 
authorized  to  prescribe  additional 
instructions  and  forms  not  inconsistent 
with  the  provisions  of  this  subpart. 

Dated:  September  1, 1998. 

Barrry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 
Program. 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  3, 236. 240.  and  241 
PNS  NO.  1847-97;  AG  Order  No.  2176-98] 
RIN  1115-nAE82 

Surrender  of  Aliens  Ordered  Removed 
From  the  United  States 

agency:  Immigration  and  Naturalization 
Service,  Department  of  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  Immigration  and  Naturalization 
Service  regulations  by  requiring  aliens 
subject  to  a  final  order  of  removal  to 
surrender  to  the  Service.  This  rule  also 
establishes  procedures  for  siurender, 
and  bars  persons  violating  these 
procedures  from  obtaining  discretionary 
immigration  benefits. 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  3. 
1998. 

ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch.  Immigration  and  Naturalisation 
Service,  425  "I"  Street  NW.,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
number  1847-97  on  all  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
■  William  C.  Birkett,  Office  of  the  General 
Counsel,  Immigration  and 
Naturalization  Service.  425  "I"  Street 
NW..  Room  6100,  Washington,  DC 
20536,  telephone  (202)  514-5001. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  establishes  procedures 
requiring  aliens  who  have  received  a 
final  order  of  removal  to  surrender  to 
the  Immigration  and  Natuxalization 
Service  (Service)  for  removal  from  the 
United  States.  Section  241(a)  of  the 
Immigration  and  Nationality  Act  (Act), 
as  amended  by  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (IIRIRA),  generally  requires 
the  detention  and  removal  of  aliens 
subject  to  a  final  order  of  removal 
within  90  days.  Some  aliens,  however, 
may  not  be  in  Service  custody  at  the 
time  that  the  order  of  removal  becomes 
administratively  final. 

Although  the  Service  may  apprehend 
and  detain  an  alien  subject  to  a  final 
order  of  removal  at  any  time  to  enforce 
the  order,  the  proposed  rule  is  necessary 
to  clarify  that  an  alien  not  detained  at 
the  time  that  an  order  of  removal 


becomes  final  has  a  legal  obligation  to 
surrender  expeditiously  thereafter  for 
removal.  Proposed  §241.13  requires 
surrender  within  specified  periods  after 
the  removal  order  becomes  final.  The 
periods  specified  concern  the  alien's 
obhgation  to  surrender,  and  in  no  way 
limit  the  Service's  authority  to  enforce    • 
a  final  order  of  removal  at  any  time. 
Generally,  surrender  will  be  to  the 
Service  district  office  with  jurisdiction 
over  the  place  where  the  immigration 
judge  completed  the  removal 
proceeding,  but  the  Service  may.  in  its 
discretion,  specify  an  alternate  location 
or  other  term  of  surrender.  Such 
alternative  locations  and  terms  may  be 
necessary,  for  example,  to  expedite 
processing  and  removal  (often  by 
mutual  agreement  of  the  parties).  When 
the  Service  changes  the  location  and 
terms  of  surrender,  the  Service  will 
notify  the  alien  of  the  new  terms  of 
surrender  in  person  or  by  regular  mail 
at  the  last  address  the  alien  provided  to 
the  Service.  This  notice  requirement, 
however,  will  not  restrict  the  Service's 
authority  under  section  241(a)  to  arrest 
and  remove  the  alien  at  any  time. 

In  general,  the  proposed  rule  provides 
that  the  period  of  time  for  surrender  will 
be  10  calendar  days  from  the  date  of  the 
final  order  from  the  Immigration  Judge 
or  the  Board  of  Immigration  Appeals.  If 
the  final  day  for  surrender  falls  on  a 
Saturday.  Sunday.  Federal  holiday,  or 
other  day  when  the  Service  office 
designated  for  surrender  is  closed,  the 
alien  must  surrender  on  the  first 
business  day  thereafter.  An  alien  who 
violates  an  order  granting  voluntary 
departiue  must  surrender  on  the 
business  day  following  the  date  the 
alternate  order  of  removal  becomes 
effective.  These  periods  of  time,  as  with 
other  Conditions  of  surrender,  are 
subject  to  change  in  accordance  wiA  8 
CFR  241.13(h). 

The  Department  welcomes,  in 
particular,  comments  from  bonding 
companies  concerning  the  effect  the 
proposed  rule  would  have  on  their 
obligation  to  produce  bonded  aliens. 

Proposed  §  241.14  provides  for  notice 
of  the  duty  to  sturender  in  the  Notice  to 
Appear,  and  at  various  points  during  the 
removal  proceeding.  The  duty  to 
surrender  attaches  upon  service  of  the 
Notice  to  Appear  pursuant  to  section 
239(a)(1)  of  the  Act,  and  does  not 
depend  upon  receipt  of  any  of  the 
subsequent  notices.  Proposed 
§  241.14(b)(2)  provides  that  the 
immigration  judge  will  notify  the  alien 
-of  the  location  to  which  the  alien  must 
surrender  in  the  event  that  the  alien 
becomes  subject  to  a  final  order  of 
removal. 


Proposed  §  241.15  bars  an  alien  failing 
to  comply  with  the  duty  to  surrender 
fix)m  discretionary  relief  imder  sections 
208,  212(h),  212(i).  240A,  240B,  245, 
248  and  249  of  the  Act  at  any  time  while 
he  or  she  is  still  in  the  United  States, 
and  for  10  years  from  the  time  of  any 
subsequent  departing.  The  Attorney 
General  is  authorized  to  exercise  her 
broad  discretion  over  immigration 
matters  through  rulemaking  to  resolve 
matters  of  general  applicability.  "It  is  a 
well-established  principle  of 
administrative  law  that  an  agency  to 
whom  Congress  grants  discretion  may 
elect  between  rulemaking  and  ad  hoc 
adjudication  to  carry  out  its  mandate." 
Yang  V.  INS.  79  F.3d  93»,  936  (9th  Cir. 
1996)  (citing  American  Hosp.  Assoc,  v. 
NLRB,  499  U.S.  606.  611-13  (1991)). 
Agencies  may  resolve  matters  of  general 
applicability  through  the  promulgation 
of  rules  "even  if  a  statutory  scheme 
requires  individualized  determination 
•  *  *  unless  Congress  has  expressed  an 
intent  to  withhold  that  authority." 
American  Hosp.  Assoc,  v.  NLRB,  supra. 
This  principle  has  been  recognized  by 
courts  reviewing  the  Department's 
rulemaking  imder  the  Act.  Reno  v. 
Flores.  507  U.S.  292  (1993)  (holding  tiiat 
promulgation  of  rule  precluding  the 
release  of  detained  juveniles  to  anyone 
other  than  parents,  close  relatives,  and 
guardians  is  a  permissible  exercise  of 
Attorney  General's  discretion);  Yang, 
supra,  (holding  that  promulgation  of 
rule  denying  asylum  to  aliens  who  were 
firmly  resettled  prior  to  arrival  in  the 
U.S.  is  a  permissible  exercise  of 
Attorney  General's  discretion). 

E)enying  discretionary  forms  of  relief 
to  aliens  who  fail  to  surrender  for 
removal  is  a  rational  exercise  of  the 
Attorney  General's  discretion.  Aliens 
subject  to  a  final  order  who  fail  to 
siurender  for  removal  as  required  by  the 
Attorney  General  are  fugitives  irom 
justice  who  fiustrate  her  efforts  to 
enforce  the  Act.  See,  e.g.  Bar-Levy  v. 
INS.  990  F.2d  33,  34  (2d  Qr.  1993) 
(holding  that  court  would  exercise  its 
discretion  to  dismiss  appeal  because 
petitioner,  as  an  alien  who  failed  to 
surrender  for  deportation,  was  a 
"fugitive  from  justice");  Ruiz-Rivera  v. 
Moyer,  70  F.3d  498,  500  (7tii  Cir.  1995) 
(noting,  in  action  brought  by  bond 
obligor  challenging  INS  decision  to 
forfeit  her  bond,  that  court  had  denied 
emergency  motion  to  stay  deportation 
filed  by  the  subject  of  the  bond  because 
after  failing  to  surrender  he  became  a 
"fugitive"  undeserving  of  the  resources 
of  the  court).  The  Attorney  General 
expends  considerable  resources 
detecting  and  apprehending 
inadmissible  and  deportable  aliens,  and 
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provides  extensive  procedural 
protections  to  ensure  that  the  claims  of 
those  contesting  removal  are  properly 
adjudicated.  By  denying  discretionary 
relief  to  aliens  who  fail  to  surrender  for 
removal,  the  proposed  rule  will 
recognize  the  serious  nature  of  their 
disregard  for  her  authority,  see 
§  243(a)(1)  of  the  Act  (providing 
criminal  penalties  in  the  form  of  fine  or 
imprisonment  for  failing  to  surrender 
for  removal  as  required  by  the  Attorney 
General),  as  well  as  the  Attorney 
General's  interest  in  discouraging 
behavior  that  impedes  her  ability  to 
enforce  the  Act  effectively. 

The  proposed  exercise  of  discretion  is 
also  consistent  with  the  statutory  bars  to 
relief  existing  in  the  Act,  as  well  as  a 
precedent  decision  of  the  Board  of 
Immigration  Appeals.  Section  240(b)(7) 
of  the  Act  bars  aliens  who  fail  to  appear 
for  a  removal  proceeding  from  relief 
under  sections  240A  (cancellation  of 
removal),  240B  (voluntary  departure), 
245  (adjustment  of  status),  248  (change 
of  status),  and  249  (registry)  of  Uie  Act 
for  ten  years  after  the  date  of  entry  of  the 
final  order  of  removal.  Section  240B(d) 
of  the  Act  bars  aliens  who  fail  to  depart 
in  the  time  specified  imder  an  order  of 
voluntary  departure  from  relief  for  ten 
years  under  the  same  sections  of  the 
Act.  In  Matter  of  Bamcio,  19  I&N  255 
(BIA  1985),  the  Board  of  Immigration 
Appeals  held  that  aliens  who  fail  to 
appear  for  deportation  after  notification 
by  the  Service  do  not  merit  the  favorable 
exercise  of  discretion  necessary  to 
reopen  deportation  proceedings. 

Section  241.15  also  provides  for  a 
waiver  of  the  bars  to  relief,  in  the 
discretion  of  the  district  director,  upon 
demonstration  that  the  failure  to 
surrender  was  due  to  exceptional 
circumstances  beyond  the  control  of  the 
alien.  An  alien  who  failed  to  surrender 
for  removal  whose  case  is  subsequently 
reopened  by  an  immigration  judge  or 
the  Board  of  Immigration  Appeals  will 
not  be  subject  to  the  bars  to 
discretionary  relief. 

Proposed  §  241.16  contains  certain 
rules  of  construction.  Nothing  in  this 
rule  is  intended  to  abrogate  the  Service's 
duty  to  stay  removal  where  required  by 
the  Act,  or  as  ordered  by  an  immigration 
judge,  the  Board  of  Immigration 
Appeals,  or  a  Federal  Court.  In  addition, 
surrendering  in  compliance  with  this 
rule  does  not  operate  to  disqualify  an 
alien  from  any  benefit  to  which  he  or 
she  is  otherwise  entitled  under  the  Act. 

Revisions  to  four  other  sections  of 
title  8  are  necessary  in  order  to 
implement  fully  the  duty  to  surrender 
for  removal.  Proposed  §  3.2(c)(5) 
generally  precludes  reopening  removal 
proceedings  by  the  Board  of 


Immigration  Appeals  in  the  case  of  an 
alien  who- fails  to  surrender  for  removal. 
Proposed  §  3.23(b)(5)  generally 
precludes  reopening  proceedings  by  an 
immigration  judge  in  the  case  of  an 
alien  who  fails  to  surrender  for  removal. 
In  each  instance,  a  motion  to  reopen  is 
not  precluded  if  the  alien  demonstrates 
by  clear  and  convincing  evidence  both 
that  the  failure  to  surrender  was  due  to 
exceptional  circumstances  beyond  the 
control  of  the  alien,  and  that  the  alien 
surrendered  for  removal  as  soon  as 
possible  after  the  circumstance  that 
prevented  a  timely  surrender  had 
passed.  This  is  consistent  with  existing 
precedent  of  the  Board  of  Immigration 
Appeals  recognizing  that  aliens  who 
violate  a  lawful  order  of  deportation  by 
failing  to  report  for  removal  do  not  merit 
the  favorable  exercise  of  discretion 
required  to  reopen  proceedings.  Failing 
to  surrender  also  does  not  preclude 
reopening  if  a  district  director  waives 
the  disabilities  for  doing  so  in 
accordance  with  proposed  §  241.15(c). 

Proposed  §  236.1(a)(6)  provides  that 
no  alien  may  be  released  from  custody 
without  agreeing  to  surrender  for 
removal  in  accordance  with  this  rule. 
This  rule  also  proposes  to  amend 
§  240.26(a)  to  require  that  all  aUens 
seeking  voluntary  departiire  agree  to 
surrender  for  removal  in  accordance 
with  §241.13. 

The  regulations  regarding  surrender 
are  critical  to  the  removal  process,  but 
the  initial  design  of  these  processes  has 
involved  complex  logistical 
coordination  both  within  the  Service 
and  between  the  Service  and  the 
Executive  Office  for  Immigration 
Review  (EOIR).  As  a  consequence,  the 
provisions  contained  in  this  proposed 
rule  were  not  ready  for  publication  with 
the  interim  rule  implementing  mURA  at 
62  FR  10312,  and  are  now  being 
published  as  a  separate  proposed  rule  to 
ensure  adequate  opportunity  for  full 
public  notice  and  comment. 

Prior  to  the  effective  date  of  this  rule, 
those  failing  to  report  for  final  orders  of 
removal  will  be  subject  to  existing  law, 
including  the  precedent  decisions  of  the 
Board  of  Immigration  Appeals  regarding 
limitations  on  discretionary  relief  for 
such  persons.  The  procedures  proposed 
by  this  rule  will  apply  only  to  those 
issued  a  Notice  to  Appear  on  or  after  the 
final  rule's  effective  date. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 


affects  legal  obligations  of  individual 
aliens  ordered  removed  from  the  United 
States,  not  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  t^  1996 

This  rule  is  not  a  major  rule  as 
defined  by  the  Small  Business 
Regulatory  Enforcement  Act  of  1996  (5 
U.S.C.  804(2)).  This  rule  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  emplojrment. 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  Accordingly,  this 
regulation  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

Executive  Order  12988:  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
application  standards  set  forth  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Executive  Order  12612:  Federalism 

It  is  determined,  in  accordance  with 
Executive  Order  12612,  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects 

a  CFR  Part  3 

Administrative  practice  and 
procedure.  Immigration,  Organization 
and  functions  (Government  agencies). 

8  CFR  Part  236 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 


Federal  Register /Vol.  63,  No.  172 /Friday,  September  4,  1998  /  Proposed  Rules 


47207 


8  CFR  Part  240 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 

8CFRPart241 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  8  U.S.C.  1103, 
1226, 1362;  28  U.S.C.  509,  510, 1746;  sec.  2, 
Reorg.  Plan  No.  2  of  1950,  3  CFR,  1949-1953 
Comp.,  p.  1002. 

2.  Section  3.2  is  amended  by  adding 
new  paragraph  (c)(5)  to  read  as  follows: 

§3.2    Reopening  or  Reconsideration  t>efore 
ttie  Board  of  Immigration  Appeals. 

***** 

(c)*  *  * 

(5)  Failure  to  surrender  for  removal.  A 
motion  to  reopen  removal  proceedings 
will  not  be  granted  in  the  case  of  an 
alien  who  failed  to  surrender  for 
removal  in  accordance  with  §  241.13  of 
this  chapter,  unless: 

(i)  The  district  director  waived  the 
consequences  for  failing  to  surrender  for 
removal  in  accordance  with  §  241.15(c) 
of  this  chapter;  or 

(ii)  The  alien  presents  dociunentary 
evidence  that  demonstrates,  by  clear 
and  convincing  evidence,  that 

(A)  The  failure  to  surrender  for 
removal  was  due  to  exceptional 
circumstances  as  defined  in  section 
240(e)(1)  of  the  Act;  and 

(B)  The  alien  surrendered  for  removal 
as  soon  as  possible  after  the 
circiunstances  that  prevented  a  timely 
surrender  had  passed. 

(iii)  Nothing  in  paragraph  (c)(5)(ii)  of 
this  section  may  be  construed  as 
providing  the  right  to  reopen  a 
proceeding  solely  to  consider  whether 
an  alien  complied  with  the  duty  to 
surrender  for  removal,  or  whether 
exceptional  circumstances  excuse  the 
alien's  failure  to  do  so. 
*        •        *        •        • 

3.  Section  3.23  is  amended  by  adding 
new  paragraph  (b)(5)  to  read  as  follows: 

§  3.^    Reopening  for  reconsideration 
before  the  Immigration  Court 

***** 

(b)*  *  * 

(5)  Failure  to  surrender  for  removal.  A 

motion  to  reopen  removed  proceedings 
will  not  be  granted  in  the  case  of  an 
alien  who  failed  to  surrender  for 
removal  in  accordance  with  §  241.13  of 
this  chapter,  tmless: 


(i)  The  district  director  waived  the 
consequences  for  failing  to  surrender  for 
removal  in  accordance  with  §  241.15(c) 
of  this  chapter,  or 

(ii)  The  alien  presents  documentary 
evidence  that  demonstrates,  by  clear 
and  convincing  evidence,  that 

(A)  The  failure  to  surrender  for 
removal  was  due  to  exceptional 
circumstances  as  defined  in  section 
240(e)(1)  of  the  Act;  and 

(B)  The  alien  surrendered  for  removal 
as  soon  as  possible  after  the 
circumstances  that  prevented  a  timely 
surrender  had  passed. 

(iii)  Nothing  in  paragraph  (b)(5)(ii)  of 
this  section  may  be  construed  as 
providing  the  right  to  reopen  a 
proceeding  solely  to  consider  whether 
an  alien  complied  with  the  duty  to 
surrender  for  removal,  or  whether 
exceptional  circumstances  excuse  the 
alien's  failure  to  do  so. 

PART  23&-APPREHENSION  AND 
DETENTION  OF  INADMISSIBLE  AND 
DEPORTABLE  ALIENS;  REMOVAL  OF 
ALIENS  ORDERED  REMOVED 

4.  The  authority  citation  for  part  236 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1182, 1224. 1225, 
1226, 1227, 1362;  8  CFR  part  2. 

5.  Section  236.1  is  amended  by 
redesignating  paragraphs  (c)  (1),  (2),  (3), 
(4),  and  (5)  as  (c)  (1),  (2),  (3),  (4),  (5),  and 
(6)  respectively,  and  by  adding,  after  the 
heading  "Custody  issues  and  release 
procedures",  the  following  new 
paragraph  (c)(1),  to  read  as  follows: 

§  236.1    Apprehension,  custody,  and 
detention. 


(c)*  •  • 

(1)  No  alien  may  be  released  from 
custody  imless  the  alien  agrees  to 
surrender  for  removal  in  accordance 
with  §  241.13  of  this  chapter  should  the 
alien  become  subject  to  a  final  order  of 
removal. 


PART  240— PROCEEDINGS  TO 
DETERMINE  REMOVABILITY  OF 
AUENS  IN  THE  UNITED  STATES 

6.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103;  1182, 1186a. 
1224, 1225, 1226, 1227, 1251, 1252  note, 
1252a,  1252b,  1362;  8  CFR  part  2. 

7.  Section  240.26  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a),  to  read  as  follows: 


§240.26    Voluntary  departure— authority  of 
the  Exacutiv*  Office  for  Immigration 
Review. 

(a)  *  *  *  In  addition,  no  alien  may  be 
granted  volimtary  departure  unless  die 
alien  agrees  to  surrender  for  removal  in 
accordemce  with  §  241.13(c)  of  this 
chapter. 


PART  241— APPREHENSION  AND 
DETENTION  OF  AUENS  ORDERED 
REMOVED 

8.  The  authority  citation  for  part  241 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1223, 1227, 1251. 
1253, 1255,  and  1330;  8  CFR  part  2. 

9.  In  part  241,  subpart  A,  a  new 

§  241.13  is  added  to  read  as  follows: 

§241.13    Duty  to  surrender. 

Aliens  subject  to  a  final  order  of 
removal  shall  be  taken  into  custody  by 
the  Service  and  removed.  If  not  in  the 
custody  of  the  Service,  however,  aliens 
subject  to  a  final  order  of  removal  must 
surrender  for  removal  as  provided  in 
this  section.  Such  siu-renders  must  be 
made  during  regular  business  hoiu^  to 
the  Service  district  office  with 
jurisdiction  over  the  place  where  the 
immigration  judge  completed  the 
removal  proceeding.  Nothing  in  this 
part  shall  be  construed  as  limiting  the 
Service's  authority  to  enforce  a  final 
order  of  removal  at  any  time. 

(a)  Immigration  Judge. — (1)  Aliens 
waiving  appeal  and  aliens  ordered 
removed  in  absentia.  Aliens  served  with 
an  order  of  removal  issued  by  an 
immigration  judge  who  waive  appeal  of 
the  order,  and  aliens  who  are  ordered 
removed  in  absentia,  must  surrender  for 
removal  within  10  calendar  days  of  date 
of  the  order. 

(2)  Aliens  reserving  appeal.  Aliens 
who  reserve  appeal  and  are  served  with 
an  order  of  removal  issued  by  an 
immigration  judge  that  becomes  final 
due  to  expiration  of  the  time  to  file  an 
appeal  must  surrender  for  removal 
within  10  calendar  days  of  the  date  that 
the  appeal  period  expires.  Aliens  who 
reserve  appeal  and  are  served  with  an 
order  of  removal  issued  by  an 
immigration  judge  that  becomes  final 
due  to  a  subsequent  waiver  or 
withdrawal  of  appeal  must  surrender  for 
removal  within  10  calendar  days  of  the 
date  that  the  order  becomes  final. 

(b)  Board  of  Immigration  Appeals. 
Aliens  who  are  served  with  an  order  of 
removal,  or  an  order  dismissing  an 
appeal  from  an  order  of  removal,  issued 
by  the  Board  of  Immigration  Appeals 
must  surrender  for  removal  within  10 
calendar  days  of  the  date  of  the  order. 
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(c)  Voluntary  departure. 
Notwithstanding  paragraphs  (a)  and  (b) 
of  this  section,  an  alien  granted 
voluntary  departure  who  subsequently 
becomes  subject  to  an  alternate  order  of 
removal  due  to  failure  to  depart  as 
directed,  failure  to  pay  a  bond  in 
connection  with  voluntary  departure,  or 
failure  to  comply  with  any  other 
required  condition  or  term  in. 
connection  with  voluntary  departure, 
must  surrender  for  removal  on  the  next 
business  day  thereafter. 

(d)  Aliens  in  custody.  (1)  An  alien 
who  becomes  subject  to  a  final  order  of 
removal  while  in  Service  custody  is 
thereby  relieved  of  the  duty  to  surrender 
for  removal  under  this  section. 

(2)  An  alien  who  becomes  subject  to 
a  final  order  of  removal  while 
incarcerated  in  a  local.  State,  or  Federal 
facility  must  surrender  for  removal 
within  10  calendar  days  of  the  alien's 
release  from  that  facility,  without  regard 
to  whether  the  alien  is  released  on 
parole,  supervised  release,  or  probation, 
and  without  regard  to  whether  the  alien 
may  be  arrested  or  imprisoned  again  for 
the  same  offense,  unless  the  alien  is 
detained  by  the  Service  at  the  time  he 
or  she  is  released.  If  the  alien  is 
detained  by  the  Service  at  the  time  of 
release  from  a  local.  State,  or  Federal 
faciUty,  the  alien  is  thereby  relieved  of 
the  duty  to  surrender  for  removal 
pursuant  to  paragraph  (d)(1)  of  this 
section. 

(e)  Other  orders  of  removal.  Subject  to 
paragraph  (d)  of  this  section,  aliens  who 
are  ordered  removed,  other  than  by  an 
immigration  judge  or  the  Board  of 
Immigration  Appeals,  must  siurender 
for  removal  to  the  Service  district  office 
with  jurisdiction  over  the  place  where 
the  alien  was  ordered  removed  within 
10  calendar  days  of  the  date  that  the 
order  becomes  final. 

(f)  Requests  for  relief  subsequent  to 
final  order  of  removal.  An  application 
for  discretionary  or  other  relief, 
including  a  motion  to  reopen,  submitted 
by  an  alien  to  the  Service,  an 
immigration  judge,  or  the  Board  of 
Immigration  Appeals  will  have  no  effect 
on  an  alien's  duty  to  surrender  unless 
the  alien  has  been  served,  prior  to  the 
expiration  of  the  period  to  surrender, 
with  a  response  granting  the  requested 
relief.  A  request  for  modification  of  the 
surrender  terms  submitted  by  an  alien  to 
the  Service  will  have  no  effect  on  an 
alien's  duty  to  surrender  imless  the 
alien  has  been  served,  prior  to  the 
expiration  of  the  period  to  surrender, 
with  a  response  granting  the  requested 
relief.  The  filing  of  a  petition  for  review 
or  writ  of  habeas  corpus  will  likewise 
have  no  effect  on  an  aUen's  duty  to 
surrender  for  removal. 


(g)  Weekends  and  holidays.  If  the  last 
permissible  day  to  surrender  for 
removal  falls  on  a  Saturday,  Simday, 
Federal  holiday,  or  other  day  when  the 
Service  office  designated  for  surrender 
is  closed,  the  alien  must  surrender  for 
removal  on  the  first  business  day 
thereafter. 

(h)  Alternative  surrender  terms. 
Nothing  in  this  part  may  be  construed 
as  limiting  the  Service's  authority,  in  its 
sole  and  unreviewable  discretion,  to 
impose  surrender  requirements  in 
addition  to  or  varying  from  those 
generally  applicable  under  this  section. 
Changes  to  the  surrender  requirements 
may  be  made  by  mutual  consent  of  the 
parties  or,  if  without  the  alien's  consent, 
the  Service  shall  notify  the  alien  in 
person  or  by  regular  mail  at  the  last 
address  given  to  the  Service  by  the 
alien.  This  notice  requirement  shall  not 
affect  the  Service's  ability  to  arrest  and 
remove  an  alien  described  in  section 
241(a)  of  the  Immigration  and 
Nationality  Act  at  any  time. 

10.  In  part  241,  subpart  A,  a  new 
§  241.14  is  added  to  read  as  follows: 

§  241 .1 4    Notice  of  duty  to  surrender. 

(a)  Notice  to  Appear.  The  Notice  to 
Appear,  Form  1-862,  will  contain 
written  notice  of  the  duty  to  surrender. 

(b)  Immigration  judge.  (1)  The 
immigration  judge  will  inform  the  alien 
orally  and  in  writing  that  if  the  alien 
fails  to  appear  for  a  hearing,  and  thereby 
becomes  subject  to  a  final  order  of 
removal,  the  alien  will  be  required  to 
surrender  for  removal. 

(2)  In  any  case  in  which  an 
immigration  judge  renders  a  decision, 
whether  or  not  adverse  to  the  alien,  the 
immigration  judge  will  inform  the  aUen 
orally  and  in  writing  of  the  duty  to 
surrender  for  removal  and  the  location 
to  which  the  alien  must  siurrender  in  the 
event  that  the  alien  becomes  subject  to 
a  final  order  of  removal. 

(c)  Board  of  Immigration  Appeals. 
Orders  of  removal,  and  orders 
dismissing  an  appeal  firom  an  order  of 
removal,  issued  by  the  Board  of 
Immigration  Appeals  will  contain 
written  notice  of  the  duty  to  surrender 
for  removal. 

(d)  Upon  release  from  custody.  As  a 
condition  of  release  firom  custody, 
whether  under  terms  directed  by  the 
Service  or  subsequent  to 
redetermination  by  an  immigration 
judge  or  the  Board  of  Immigration 
Appeals,  the  alien  released  must  agree 
to  surrender  for  removal  if  the  alien 
becomes  subject  to  a  final  order  of 
removal.  No  alien  will  be  released  bom 
custody  without  agreeing  to  surrender 
for  removal  as  required  by  this  part. 


(e)  Upon  grant  of  voluntary  departure. 
No  alien  may  be  granted  voluntary 
departure,  whether  by  an  immigration 
judge  or  the  Board  of  Immigration 
Appeals,  unless  the  alien  agrees  to 
siurender  for  removal  as  provided  imder 
§  241.13(c)  should  the  alien  become 
subject  to  an  alternate  order  of  removal 
due  to  failure  to  depart  as  directed, 
failure  to  pay  a  bond  in  connection  with 
voluntary  departure,  or  failure  to 
comply  with  any  other  required 
condition  or  term  in  connection  with 
voluntary  departure. 

(f)  Duty  to  surrender  not  contingent 
upon  notice.  The  duty  to  surrender  for 
removal  attaches  upon  service  of  a 
Notice  to  Appear  pursuant  to  the  terms 
of  section  239(a)(1)  of  the  Act,  and  is  not 
contingent  upon  receipt  of  any  of  the 
notices  enumerated  in  this  section.  If 
the  address  of  the  Service  district  office 
to  which  the  alien  is  required  to 
surrender  changes  subsequent  to 
issuance  of  the  notice  in  §  241.14(b)(2), 
it  is  the  alien's  duty  to  determine  the 
new  address  and  siurender  to  thaT' 
location. 

11.  In  part  241,  subpart  A,  a  new 
§  241.15  is  added  to  read  as  follows: 

§241.15    Consequences  of  failure  to 
surrender  for  removal;  exception;  waiver. 

(a)  Consequences.  (1)  An  alien  who 
fails  to  surrender  for  removal  as 
required  by  this  part,  and  who  remains 
in  the  United  States  in  violation  of  law, 
is: 

(i)  Subject  to  criminal  prosecution 
under  section  243  of  the  Act; 

(ii)  Subject  to  civil  penalties  under 
section  274D  of  the  Act;  and 

(iii)  Ineligible  for  discretionary  relief 
under  sections  208,  212(h),  212(i),  240A, 
240B,  245,  248  and  249  of  the  Act. 

(2)  An  alien  who  departs  or  is 
removed  by  the  Service  after  failing  to 
surrender  for  removal  as  required  by 
this  part  is  ineligible  for  the  relief 
specified  in  paragraph  (a)(l)(iii)  of  this 
section  for  10  years  after  the  alien's 
departiu«  or  removal. 

(b)  Exception.  An  alien  who  fails  to 
surrender  for  removal  as  required  by 
this  part  is  not  ineligible  for  the  relief 
specified  in  paragraph  (a)(l)(iii)  of  this 
section  if  the  underlying  proceeding 
was  reopened  by  the  Board  of 
Immigration  Appeals  in  accordance 
with  §  3.2(c)(5)  of  this  chapter  or  an 
immigration  judge  in  accordance  with 
§  3.23(b)(5)  of  this  chapter,  provided 
that  the  alien  does  not  again  fail  to 
surrender  for  removal  subsequent  to 
reopening  of  the  underlying  proceeding. 

(c)  Waiver.  The  consequences  of 
failing  to  surrender  for  removal  may  be 
waived,  in  the  sole  and  unreviewable 
discretion  of  the  district  director,  if: 
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(l)(i)  The  failure  to  surrender  was  due 
to  exceptional  circumstances  as  defined 
in  section  240(e)(1)  of  the  Act;  and 

(ii)  The  alien  surrenders  for  removal 
as  soon  as  possible  thereafter,  and  at 
that  time  presents  documentary 
evidence  that  demonstrates,  by  clear 
and  convincing  evidence,  the  existence 
of  exceptional  circumstances. 

12.  In  part  241,  subpart  A,  a  new 
§  241.16  is  added  to  read  as  follows: 

§241.16    Construction. 

(a)  Order  of  removal.  For  purposes  of 
§  241.13,  §  241.14,  and  §  241.15,  the 
term  order  of  removal  shall  apply  to 
orders  issued  pursuant  to  the  Act  as 
amended  by  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996,  Pubhc  Law  104-208. 

(b)  Detainers.  Nothing  in  this  part  may 
be  construed  to  relieve  local.  State,  or 
Federal  authorities  from  complying  with 
the  terms  of  a  lawfully  issued  Service 
detainer. 

(c)  Service.  For  purposes  of  §  241.13, 
§  241.14,  and  §  241.15,  in  the  case  of  an 
alien  who  is  not  personally  served  with 
an  order  of  removal,  service  is  sufficient 
if  there  is  proof  of  attempted  delivery  to 
the  last  address  provided  by  the  alien  in 
accordance  with  section  239(a)(1)(F)  of 
the  Act. 

(d)  Effect  on  bonds.  Failure  to 
surrender  as  required  by  this  part  shall 
hot  constitute  breach  of  any  outstanding 
immigration  bond.  Such  bond  shall 
remain  in  full  force  and  effect,  however, 
and  the  Service  may  issue  a  demand  on 
the  obligor  to  produce  the  alien  for 
removal. 

Dated:  August  27, 1998. 
Janet  Reno, 
Attorney  General. 
[FR  Doc.  98-23906  Filed  9-3-98;  8:45  am) 
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ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  is  proposing 
for  comment  amendments  to  Rule 
17Ad-14  under  the  Securities  Exchange 
Act  of  1934.  Under  the  proposed 
amendments,  registered  transfer  agents 
acting  on  behalf  of  issuers  in  cormection 


with  reorganization  events  would  be 
required  to  set  up  accounts  at  securities 
depositories  to  receive  securities  by 
book-entry  movements  from  depository 
participants.  Also  under  the  proposal, 
registered  transfer  agents  acting  as 
depositaries,  exchange  agents,  or 
reorganization  agents  would  not  be 
permitted  to  require  a  securities 
depository  to  deliver  securities 
certificates  prior  to  the  third  business 
day  following  the  expiration  date  of  the 
tender  offer,  exchange  offer,  or 
reorganization  event.  The  proposed 
amendments  are  designed  to  increase 
efficiency  and  certainty  in  the 
processing  of  reorganization  events, 
tender  offers,  and  exchange  offers. 
DATES:  Comments  should  be  received  on 
or  before  November  3, 1998. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.,  Mail 
Stop  6-9,  Washington,  DC  20549. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-25-98;  this  file  number  should  be 
used  on  the  subject  line  if  E-mail  is 
used.  Comment  letters  will  be  available 
for  public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
W.  Carpenter.  Assistant  Director,  or 
Theodore  R.  Lazo,  Attorney,  at  202/942- 
4187,  Office  of  Risk  Management  and 
Control,  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Mail  Stop  10-1, 
Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION: 

I.  Current  Rules  Governing  the 
Processing  of  Securities  Certificates  in 
Tender  Offers,  Exchange  Offers,  and 
Reorganization  Events 

A.  Tender  Offers  and  Exchange  Offers 

In  1984,  the  Commission  adopted 
Rule  17Ad-14  under  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")  1  to  address  inefficiencies  in  the 
processing  of  securities  certificates  in 
tender  offers  and  exchange  offers.^  Rule 
17Ad-14  requires  any  registered  transfer 
agent  acting  as  a  depositary  ^  in  the  case 


of  a  tender  offer  or  as  an  exchange 
agent  ■♦  in  the  case  of  an  exchange  offer 
to  establish  and  maintain  specially 
designated  accounts  at  all  qualified 
registered  securities  depositories  ^ 
holding  the  subject  company's  ^ 
securities  for  purposes  of  (1)  receiving 
tendered  securities  by  book-entry 
movement  and  (2)  returning  securities 
that  have  been  withdrawn  from  the  offer 
by  book-entry  movement. 

Before  the  adoption  of  Rule  17Ad-14, 
bidders  could  require  the  tender  of 
securities  certificates  outside  the 
depository  system  even  though  in  many 
cases  the  delivering  entities  were 
depository  participants  and  the 
securities  themselves  were  eligible  for 
processing  by  the  depository.^  This  was 
an  inefficient  and  time-consuming 
process,  especially  in  large  tender  ofTers 
when  severe  time  constraints  existed." 


1 17  CFR  240.17Ad-14. 

2  Securities  Exchange  Act  Release  No.  20581 
(January  19, 1984),  49  FR  3064. 

'  A  "depositary"  is  an  agent  of  a  bidder  that  is 
appointed  during  a  tender  offer  to  receive  and  hold 


all  securities  tendered  by  security  holders  and  to 
pay  the  security  holders  for  the  tendered  shares.  17 
CFR  240.17Ad-14(c)(5).  A  bidder  is  a  person  who 
makes  a  tender  or  exchange  offer  or  on  whose 
behalf  a  tender  or  exchange  offer  is  made.  17  CFR 
1 7  Ad-1 4(c)(3). 

*  An  "exchange  agent"  is  an  agent  of  a  bidder  that 
performs  functions  in  a  exchange  offer  similar  to 
those  perfonned  by  a  depositary.  17  CFR  240.17Ad- 
14(c)(S). 

>  A  "qualifled  registered  securities  depository"  is 
a  clearing  agency  registered  under  the  Exchange  Act 
that  has  rules  and  procedures  approved  by  the 
Commission  to  enable  book^entiy  movement  of  the 
securities  of  subject  company  to.  and  return  of  those 
securities  from,  the  transfer  agent  through  the 
facilities  of  that  depository.  17  CFR  240.17Ad- 
14(c)(4).  Currently.  The  Depository  Trust  Company 
("DTC")  is  the  only^jualiHed  registered  securities 
depository  for  corporate  debt  and  equity  securities. 

Securities  depositories  carry  out  several  specific 
functions  in  the  clearance  and  settlement  of 
securities  transactions,  e.g.:  Accepting  deposits  of 
securities  from  their  participants  (which  currently 
include  broker-dealers,  banks,  and  other  financial 
institutions):  crediting  those  securities  to  the 
participants'  accounts:  and  carrying  out  book^entry 
deliveries  of  securities  among  ptarticipants  pursuant 
to  the  participants'  instructions.  Securities 
depositories  greatly  aid  in  the  Exchange  Act's 
mandate  that  the  Commission  use  its  authority  to 
end  the  physical  movement  of  securities  certificates 
in  connection  with  the  settlement  of  securities 
transactions.  See  Section  17A(e)  of  the  Exchange 
Act,  15  U.S.C  78q-l(e). 

•The  term  "subject  company"  isxteHned  in  Rule 
14d-l(e)(2)  under  the  Exchange  Act.  17  CFR 
240.14d-l(e)(2),  as  the  issuer  of  securities  sought  by 
a  bidder  pursuant  to  a  tender  offer. 

'  Securities  eligible  for  deposit  at  a  depository  are 
securities  that  are  eligible  for  deposit  at  any 
securities  depository  that  is  registered  as  a  clearing 
agency  under  the  Exchange  Act  See  17  CFR 
240.17Ad-l(j). 

■In  many  cases,  depository  participants  were 
required  to  withdraw  securities  certificates  from  the 
depository  in  order  to  participate  in  a  tender  or 
exchange  offer.  Because  these  certincates  typically 
were  held  at  the  depository  in  nominee  name  rather 
than  in  the  name  of  the  beneflcial  owner,  the 
nominee  name  certiHcates  had  to  be  sent  to  the 
transfer  agent  to  have  the  record  ownership  of  the 
securities  changed  to  that  of  the  benencial  owner 
and  to  have  a  new  certincate  issued  before  the 
beneficial  owner  could  deliver  the  securities  to  the 

Continued 
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At  that  time,  securities  depositories 
customarily  suspended  depository 
eligibility  for  securities  that  were 
subject  to  a  large  tender  or  exchange 
offer  if  the  depositary  or  exchange  agent 
did  not  establish  a  depository  accoimt. 
This  was  particularly  true  if  an  offer  was 
for  a  significant  percentage  of  the 
subject  company's  stock  that  was  on 
deposit  at  the  depository  and  when  the 
subject  company's  transfer  agent  and  the 
depository  were  located  in  different 
cities.^ 

The  Commission  acted  to  improve  the 
process  by  requiring  agents  in  tender  or 
exchange  offers  to  establish  accounts  at 
securities  depositories  to  permit  book- 
entry  movement  of  securities  in 
connection  with  the  offer.  Under  Rule 
17Ad-14,  depository  participants  can 
tender  their  shares  pursuant  to  such 
offers  by  forwarding  transmittal 
instructions  to  securities  depositories.'" 
Securities  depositories  then  debit 
tendering  participants'  accoimts  and 
simultaneously  credit  the  accounts  of 
the  agent  for  the  offer  for  the  securities 
tendered.  The  agents  accept  book-entry 
delivery  as  a  completed  tender  of 
shares.  After  a  tender  or  exchange  offer 
expires,  the  securities  depositories  make 
bulk  deliveries  of  the  securities 
certificates  to  the  agent. 

The  adoption  of  Rule  17Ad-14  has 
resulted  in  a  reduction  in  the  amount  of 
securities  certificates  that  must  be 
exchanged  among  securities 
depositories,  their  participants,  transfer 
agents,  and  depositaries  and  exchange 
agents  during  tender  or  exchange  offers. 
This  reduction  has  led  to  an  increase  in 
the  efficient  and  reliable  processing  of 
securities  and  a  decrease  in  the  risk  of 
loss  resulting  from  loss  or  theft  of 
securities  certificates  or  from  manual 
processing  errors.  In  addition, 
depositories  no  longer  have  to  suspend 
eligibility  for  the  services  for  issues 
subject  to  a  tender  or  exchange  offer. 

B.  Reorganization  Events 

Reorganization  events  typically 
include  conversions,  maturities,  full  or 
partial  redemptions,  calls,  put  option 
exercises,  and  warrants  and  rights 


bidder.  As  a  result,  it  was  very  difficult  for 
securities  depositories  to  manage  their  certiScate 
inventory  for  issues  that  were  subject  to  tender  or 
exchange  offers. 

■For  example,  during  the  summer  of  1981  DTC 
declared  the  securities  of  Conoco,  Inc.  ("Conoco") 
ineligible  for  its  services  because  of  competing 
tender  offers  for  control  of  Conoco  by  E.I.  DuPont 
de  Nemours,  Joseph  E.  Seagram  &  Sons,  Inc.,  and 
Mobil  Corporation.  DTC  took  this  action  because  it 
could  not  process  all  of  the  requests  that  it  was 
receiving  for  Conoco  stock  certificates. 

'"Transmittal  letters  and  other  delivery 
instructions  are  now  commonly  transmitted 
electronically  instead  of  by  paper  to  securities 
depositories. 


exercises  involving  corporate  and- 
municipal  securities.  In  recent  years, 
there  has  been  an  increase  in  the 
volume  and  complexity  of  these 
reorganization  events.** 

The  mechanical  aspects  of 
reorganization  events  closely  i^semble 
those  of  tender  offers  and  exchange 
offers.*  2  Under  the  current  method  of 
processing  reorganization  events, 
depository  participants  with  positions 
in  the  subject  securities  that  are  on 
deposit  at  securities  depositories  submit 
instructions  to  the  depositories  to  send 
the  subject  securities  to  the 
reorganization  agent.  *3  However,  the 
legal  documents  containing  the  terms  of 
reorganization  events  (e.g.,  bond 
indentures)  often  are  interpreted  to 
require  security  holders  to  submit 
securities  certificates  in  order  to 
exercise  their  rights  under  the  event. 
Similar  conditions  existed  with  respect 
to  tender  offers  and  exchange  offers 
before  the  adoption  of  Rule  17Ad-14  in 
1984.  Changes  in  the  law  since  1984 
have  clarified  even  further  that  book- 
entry  delivery  satisfies  leged 
requirements.*'* 

Book-entry  delivery  is  important  for 
efficient  securities  processing  during 
reorganization  events.  Depending  upon 
the  size  and  timing  of  the  reorganization 
event,  the  seciuities  depositories  may 
have  to  make  multiple  deliveries  of 
securities  certificates  before  the 
expiration  date  of  the  reorganization 
event.* 5  in  order  to  control  their 
certificate  inventory  during 


"In  1997,  DTC  processed  approximately  76,000 
instructions  submitted  by  its  participants  in 
connection  with  conversions  and  warrants,  rights, 
and  puts  exercises.  Conversions  and  warrants 
exercises  accounted  for  the  issuance  of 
approximately  665  million  shares  of  stock.  The  total 
value  of  all  such  conversions  and  exercises 
exceeded  $46.7  billion.  Letter  from  Carl  H.  Urist, 
Deputy  General  Councel  and  Vice  President,  DTC 
(February  5, 1998). 

''For  example,  in  a  bond  conversion  security 
holders  submit  their  bonds  to  a  reorganization  agent 
in  exchange  for  another  security  of  the  issuer. 

"Reorganization  agents  are  usually  issuers  or 
their  transfer  agents. 

'■•  See  Revised  Article  8  of  the  Unifona 
Commercial  Code. 

"  Securities  depositories  usually  maintain  in 
their  vaults  large  denomination  securities 
certificates  representing  aggregated  participant 
positions  in  that  issue  of  securities  ("jumbo 
certificates").  The  number  of  certificates  in  smaller 
denominations  is  often  sufficient  only  to  meet 
participants'  routine  withdrawal  needs.  As  a  result, 
each  time  a  securities  depository  receives  a  request 
for  certificates  it  must  present  jumbo  certificates  to 
the  transfer  agent  to  be  broken  down  into 
certificates  of  smaller  denominations.  During  a 
reorganization  event  in  which  depository  facilities 
are  not  utilized,  the  timing  and  extent  of  demand 
for  securities  certificates  can  be  unpredictable. 
Therefore,  it  can  be  difficult  for  securities 
depositories  to  make  requested  physical  deliveries 
in  the  precise  denominations  required  on  an 
expedited  basis. 


reorganization  events,  some  securities 
depositories  stop  accepting  deposits  of 
and  book-entiy  delivery  instructions  for 
the  subject  securities  prior  to  the 
expiration  date  of  the  reorganization 
event.  *B  If  a  depository  participant 
wants  to  participate  in  a  reorganization 
event  after  the  depository's  cutoff  it 
must  submit  securities  certificates  to  the 
reorganization  agent  on  its  own.*' 

n.  Proposed  Amendments  to  Rule 
17Ad-14 

DTC  has  requested  that  the 
Commission  amend  Rule  17Ad-14  to 
expand  the  scope  of  the  rule  to  include 
reorganization  events  in  addition  to 
tender  offers  and  exchange  offers.  DTC 
also  has  requested  that  Rule  17Ad-14  be 
amended  so  that  qualified  registered 
seciuities  depositories  would  have  three 
business  days  following  the  expiration 
of  a  tender  offer,  exchange  offer,  or 
reorganization  event  to  deliver 
securities  certificates  that  are  due  to 
depositaries,  exchange  agents,  and 
reorganization  agents.  *b 

A.  Establishment  of  Book-Entry 
Depository  Accounts  by  Reorganization 
Agents  in  Connection  With 
Reorganization  Et'ents 

Under  the  proposed  amendments  to 
Rule  17Ad-14,  reorganization  events  *' 
would  become  subject  to  procedures 
similar  to  those  currently  governing 
tender  offers  and  exchange  offers. 
Specifically,  Rule  17Ad-14  would  be 
amended  to  state  that  no  registered 
transfer  agent  may  act  as  a 
reorganization  agent  ^°  unless  within 


'■For  example,  DTC  stops  accepting  deposits  and 
book^entry  delivery  instructions  in  some  securities 
up  to  five  business  days  prior  to  the  expiration  date 
or  payment  date  for  the  reorganization  event  In  the 
case  of  maturities  or  calls,  DTC  stops  accepting 
deposits  thirty  days  prior  to  the  payment  date.  DTC 
stops  accepting  instructions  from  its  participants 
regarding  voluntary  reorganizations  activities  (e.g., 
conversions)  early  on  the  expiration  date  or  one  or 
two  business  days  prior  to  the  expiration  date. 

"Alternatively,  a  securities  depository  could 
wait  to  deliver  cash  or  securities  to  its  participants 
following  a  tender  of  securities  in  a  reorganization 
event  until  the  depository  receives  full  credit  for  the 
securities  or  payment  from  the  reorganization  agent. 
However,  the  securities  depository  could  then  be 
subject  to  interest  claims  or  contractual  liability 
&t>m  its  participants  for  failure  to  make  deliveries 
according  to  the  particular  terms  of  the 
reorganization  event. 

<*  Letter  from  Carl  H.  Urist,  Deputy  General 
Counsel  and  Vice  President,  DTC  (September  14. 
1994). 

"Under  the  proposed  amendments,  the  term 
"reorganization  event"  would  be  defined  to  include 
conversions,  maturities,  full  and  partial 
redemptions,  calls,  put  option  exercises,  and 
warrant  and  rights  exercises  involving  corporate 
and  municipal  securities  of  an  issuer. 

'"Under  the  proposed  amendments,  the  term 
"reorganization  agent"  would  be  defined  as  an 
agent  of  an  issuer  receiving  securities  from 
tendering  depository  participants  and  performing 
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two  business  days  after  commencement 
of  the  reorganization  event  it  establishes 
at  all  qualified  registered  securities 
depositories  2*  specially  designated 
accounts  for  purposes  of  receiving 
securities  tendered  to  the  reorganization 
agent  in  connection  with  the 
reorganization  event. 

Under  the  terms  of  the  proposed 
amendments,  after  a  reorganization 
agent  establishes  the  required  accounts 
with  each  qualified  registered  securities 
depository,  participants  electing  to 
participate  in  or  affected  by  the 
reorganization  event  would  be  able  to 
deliver  the  subject  securities  to  the 
reorganization  agent  by  book-entry 
movement.  After  a  securities  depository 
received  and  verified  a  peirticipant's 
reorganization  instructions,  it  would 
debit  the  subject  securities  from  the 
participant's  securities  account  and 
would  credit  them  to  the  reorganization 
agent's  securities  account.  Upon  receipt 
of  the  subject  securities  into  its  book- 
entry  accoimt,  the  reorganization  agent 
would  act  upon  the  participants' 
reorganization  instructions  (i.e.,  carry 
out  the  conversion,  redemption,  or  other 
activity).  The  Commission  believes  that 
under  the  proposed  amendments  to 
Rule  17Ad-14,  book-entry  delivery  of 
securities  subject  to  a  reorganization 
event  would  satisfy  the  delivery 
requirements  imder  the  terms  of  the 
event. 

Requiring  reorganization  agents  to 
maintain  an  account  with  eadi  qualified 
registered  securities  depository  during 
the  course  of  a  reorganization  event 
would  allow  the  delivery  of  securities 
by  book-entry  movement  rather  than  by 
physical  transfer.  As  a  result,  the  need 
for  delivery  of  securities  certificates 
from  multiple  holders  to  reorganization 
agents  outside  the  depository  system 
should  be  jgreatly  reduced  and  securities 
depositories  should  be  able  to  accept 
book-entry  delivery  instructions  closer 
to  the  expiration  date  of  a  reorganization 
event.  Securities.depositories  also 
would  be  able  to  make  bulk  deliveries 
of  securities  certificates  to 
reorganization  agents  which  should 
reduce  the  likelihood  of  securities 


payment  or  exchange  functions  with  respect  to 
those  tendering  participants  as  required  by  the     • 
particular  reorganization  event.  The  term  "issuer" 
is  defined  in  section  3(a)(8)  of  the  Exchange  Act,  15 
U.S.C.  78c(a)(8) 

"  As  noted  above,  the  term  "qualified  registered 
securities  depository"  is  defined  in  Rule  17Ad- 
14(c),  17  CFR  240.17Ad-14(c).  Currently,  Rule 
17Ad-14(c)  only  requires  a  depository  to  provide 
book-entry  services  for  a  "subject  company"  in 
connection  with  a  tender  or  exchange  offer.  Under 
the  proposed  amendments,  the  definition  of 
"qualified  registered  securities  depository"  would 
be  amended  to  reflect  that  each  such  depository 
also  must  be  able  to  provide  book^entry  services  for 
securities  that  are  subject  to  a  reorganization  event 


certificates  being  lost,  stolen,  or 
destroyed.  In  addition,  the  proposed 
amendments  would  further  the 
Exchange  Act's  mandate  that  the 
Commission  use  its  authority  to  end  the 
physical  movement  of  securities 
certificates  in  coimection  with  the 
settlement  of  securities  transactions.  22 

As  noted  above,  in  the  context  of 
tender  and  exchange  offers  Rule  17Ad- 
14  has  reduced  the  amoimt  of 
movements  of  securities  certificates 
among  depositaries  and  exchange 
agents,  peirticipants,  and  depositories 
and  thereby  has  reduced  the  costs  and 
risks  associated  with  such  physical 
transfers.  Under  the  proposed 
amendments  to  Rule  17Ad-14,  these 
benefits  should  also  be  realized  for 
reorganization  events. 

B.  Timing  for  Deliveries  of  Securities 
Certificates  in  Connection  With  Tender 
Offers,  Exchange  Offers,  and 
Reorganization  Events 

The  Commission  is  proposing  to 
amend  Rule  17Ad-14  to  state  that  a 
registered  transfer  agent  acting  as  a 
depositary,  exchange  agent,  or 
reorganization  agent  may  not  require  a 
^  qualified  registered  securities 
depository  to  deliver  securities 
certificates  prior  to  the  third  business 
day  following  the  expiration  date  of  a 
tender  offer,  exchange  offer,  or 
reorganization  event,  as  the  case  may  be. 

The  Commission  understands  that 
securities  certificates  generally  are 
delivered  to  depositaries  and  exchange 
agents  only  as  an  administrative 
matter  ^^  because  depositaries  and 
exchange  agents  accept  book-entry 
delivery  of  shares  as  a  completed 
tender.  2*  Under  the  proposed 
amendments,  delivery  of  securities 
certificates  to  the  reorganization  agent 
after  a  reorganization  event  has  expired 
also  should  become  purely  an 
administrative  matter. 

Rule  17Ad-14  currently  does  not 
specify  when  securities  certificates  must 
be  delivered.  Establishing  a  three-day 
period  for  delivery  of  securities 
certificates  should  ensure  that  securities 
depositories  have  the  time  necessary  to 
properly  accoimt  for  the  inventory  of 
securities  certificates  to  be  delivered.  In 
addition,  the  proposed  amendments 
should  establish  a  clear  and  uniform 
date  by  which  securities  depositories 
will  deliver  securities  certificates  in 


"  See  Section  17A(e)  of  the  Exchange  Act,  15 
U.S.C  78q-l(e). 

''For  example,  if  a  company  carries  out  a  tender 
offer  for  its  own  securities,  it  might  want  to  receive 
securities  certificates  in  order  to  cancel  them. 

'*  These  understandings  are  based  on 
conversations  between  Commission  staff  and  DTC 


tender  offers,  exchange  offers,  and 
reorganization  events. 

The  proposed  amendments  to  Rule 
17Ad-14  regarding  deUvery  of  securities 
certificates  are  not  intended  to  affect  or 
to  alter  current  practice  regarding  tender 
and  exchange  offers  or  the  obligations  of 
depositaries  and  exchange  agents. 
Portions  of  the  rule  have  been 
reorganized  in  order  to  maintain  certain 
distinctions  between  tender  or  exchange 
offers  and  reorganization  events  as  well 
as  to  provide  clarity.  Other  technical 
changes  include  the  addition  of  the 
definition  of  "reorganization  agent"  and 
"reorganization  event"  to  the  rule  and 
the  amendment  of  the  definition  of 
"qualified  registered  securities 
depository." 

m.  Request  for  Comments 

Any  interested  person  wishing  to 
submit  comments  on  the  proposed 
amendments  to  Rule  17Ad-14,  as  well 
as  on  other  matters  that  might  have  an 
impact  on  the  proposal,  is  requested  to 
do  so.  The  Commission  specifically 
solicits  comments  as  to  whether 
requiring  reorganization  agents  to 
establish  accoimts  v^th  registered 
securities  depositories  in  connection 
with  reorganization  events  presents  any 
issues  that  are  unique  to  reorganization 
events  [i.e.,  issues  that  are  not  present 
in  the  context  of  tender  or  exchange 
offers)  or  that  will  create  an  undue 
burden  upon  reorganization  agents  or 
others.  The  Commission  seeks  comment 
on  whether  any  additional  regulatory 
safeguards  may  be  required  in  the 
context  of  reorganization  events  (e.g., 
restrictions  on  dejjository  policies  that 
allow  securities  to  be  withdrawn  from  a 
securities  depository  in  connection  with 
reorganization  events).  The  Commission 
also  seeks  comment  on  whether  the 
term  "reorganization  events"  should  be 
defined  to  include  either  fewer  or 
additional  events  or  whether  it  should 
be  defined  more  broadly  to  anticipate 
new  types  of  reorganization  events  that 
may  develop  in  the  future. 

While  the  Commission  believes  that 
permitting  book-entry  delivery  of 
securities  to  reorganization  agents  Isl 
consistent  with  the  deUvery 
requirements  under  most  states'  laws, 
the  Commission  requests  comment  on 
whether  any  operative  agreements      ~~ 
governing  reorganization  events  (e.g., 
bond  indentures)  specifically  require 
delivery  of  physical  securities 
certificates. 

The  Commission  also  seeks  comment 
on  the  effect  of  providing  qualified 
registered  securities  depositories  with 
three  business  days  follovdng  the 
expiration  of  a  tender  offer,  exchange 
offer,  or  reorganization  event  to  deliver 
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securities  certificates.  Would  delivery  of 
securities  certificates  three  days  after 
the  expiration  of  a  tender  offer, 
exchange  offer,  or  reorganization  event 
have  any  negative  effect  on  their 
operation?  In  addressing  these  issues, 
the  Commission  invites  commenters  to 
discuss  the  relevance  of  the  book-entry 
transfer  issues  presented  in  Pryor  v. 
USX  Corp.^^  to  the  proposed 
rulemaking  and  whether  it  would  be 
appropriate  to  impose  a  time  limit 
within  which  securities  certificates  • 
must  ultimately  be  delivered. 

TV.  Costs  and  Benefits  of  the  Rules  and 
Their  Effect  on  Competition,  Efficiency, 
and  Capital  Formation 

Section  23(a)(2)  of  the  Exchange    . 
Act  28  requires  the  Commission,  in 
adopting  rules  under  the  Exchange  Act, 
to  consider  the  impact  any  such  rule 
would  have  on  competition,  and  to  not 
adopt  any  rule  which  would  impose  a 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  In 
addition,  section  3  of  the  Exchange 
Act "  as  amended  by  the  National 
Securities  Markets  Improvement  Act  of 
1996  28  provides  that  whenever  the 
Commission  is  engaged  in  rulemaking 
and  is  required  to  consider  or  determine 
whether  an  action  is  necessary»or 
appropriate  in  the  public  interest,  the 
Commission  shall  consider,  in  addition 
to  the  protection  of  investors,  whether 
the  action  will  promote  efficiency, 
competition,  and  capital  formation. 

The  Commission  is  considering  the 
proposed  amendments  to  Rule  17Ad-14 
in  light  of  the  standards  cited  in 
sections  3  and  23(a)(2)  of  the  Exchange 
Act.  For  the  reasons  stated  herein,  the 
proposed  amendments  (i)  should 
promote  efficiency  by  ensuring  that  all 


"806  F.  Supp.  460  (S.D.N. Y.  1992).  Pryor 
involved  a  1981  tender  offer  by  United  States  Steel 
Corporation  ("U.S.  Steel")  for  shares  of  Marathon 
Oil  Company.  The  tender  offer  was  oversubscribed, 
and  the  offering  document  provided  that  in  the 
,  event  of  an  oversubscription  U.S.  Steel  would 
purchase  the  Marathon  shares  on  a  pro-rata  basis 
prior  to  the  proration  date.  Shareholders  permitted 
to  share  at  the  tender  offer  price  were  to  earn  a 
signiflcant  premium  on  their  shares.  Thus,  as  the 
number  of  tenderers  increased,  the  number  of 
shares  held  by  each  tenderer  that  would  be  eligible 
for  sale  would  decrease.  Some  tenderers  initiated 
book-entry  deliveries  of  securities  prior  to  the 
proration  date  at  DTC.  but  DTC  delivered  the 
certiHcates  for  these  shares  subsequent  to  the 
proration  date.  In  denying  the  motions  for  summary 
judgment  submitted  by  each  of  the  plaintiff  and 
defendant,  the  court  did  not  resolve  the  issue  as  to 
whether  book-entry  delivery  of  securities  prior  to 
the  proration  date  constituted  good  delivery  even 
though  DTC  delivered  the  securities  certiHcates 
after  the  proration  date.  Instead,  the  court  set  the 
matter  for  trail,  but  the  case  was  settled. 

"15U.S.C.  78w(a)(2). 

"15U.S.C78C. 

"iPub.  L  No.  104-290,  no  Stat.  3416  (1996). 


securities  transfers  associated  with 
reorganization  events  may  be  carried  out 
by  book-entry  movement  and  by 
providing  a  reasonable  and  uniform 
amount  of  time  for  the  delivery  of 
secxirities  certificates  that  are  the  subject 
of  tender  offers,  exchange  offers,  and 
reorganization  events,  (ii)  should  not 
adversely  affect  capital  formation 
because  they  should  not  increase  issuer 
transaction  costs,  and  (iii)  should  not 
impose  any  burden  on  competition 
because  they  will  apply  equally  to  all 
registered  transfer  agents  that  act  as 
depositaries  or  reorganization  agents. 

The  Commission  does  not  anticipate 
that  the  proposed  amendments  would 
have  a  significant  effect  on  competition 
or  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  Exchange  Act.  Under 
the  proposed  amendments,  all 
reorganization  agents  will  be  required  to 
establish  and  maintain  separate 
accounts  for  book-entry  delivery  of 
securities  during  reorganization  events. 
In  addition,  the  steuidards  with  respect 
to  the  time  in  which  delivery  of 
securities  certificates  must  be  made  to 
depositaries,  exchange  agents,  or 
reorganization  agents  will  apply  equally 
to  all  qualified  registered  securities 
depositories.  However,  in  order  to 
evaluate  fully  the  effects  on  competition 
of  the  proposed  amendments,  the 
Commission  requests  commenters  to 
provide  their  views  and  specific 
empirical  data  as  to  any  effects  on 
competition  that  might  result  from  the 
Commission's  proposed  amendments  to 
Rule  17Ad-14. 

The  Commission  is  considering  the 
costs  and  the  benefits  of  the  proposed 
amendments  to  Rule  17Ad-14.  The 
proposed  amendments  to  Rule  17Ad-14 
should  provide  specific  benefits  to  U.S. 
investors,  issuers,  and  other  financial 
intermediaries.  These  benefits  are  not 
readily  quantifiable  in  terms  of  dollar 
value.  Providing  for  book-entry 
movements  of  securities  that  are  subject 
to  reorganization  events  should  increase 
the  efficiency  of  the  processing  of  such 
events  by  reducing  the  need  for  delivery 
of  securities  certificates  from  multiple 
holders  to  reorganization  agents.  In 
addition,  the  proposed  amendments  to 
Rule  17Ad-14  should  reduce  the  risk  of 
loss  of  securities  certificates  because 
movements  of  securities  in 
reorganization  events  will  be  carried  out 
by  book-entry  movement  rather  than  by 
multiple  transfers  of  securities 
certificates. 

By  providing  securities  depositories 
with  three  business  days  after  the 
expiration  of  a  tender  offer,  exchange 
offer,  or  reorganization  event  to  deliver 
securities  certificates,  the  proposed 


amendments  should  create  a  clear  and 
uniform  standard  for  the  delivery  of 
securities  certificates  subject  to  such 
events.  This  standard  should  give 
securities  depositories  greater  certainty 
in  managing  their  certificate  inventory 
after  the  expiration  of  a  tender  offer, 
exchange  offer,  or  reorganization  event. 

The  proposed  amendments  to  Rule 
17Ad-14  should  not  result  in  significant 
costs  to  any  particular  person  or  entity. 
The  Commission  estimates  that  there 
will  be  minimal  cost  to  reorganization 
agents  to  establish  and  maintain  a 
specially  designated  account  at  a 
securities  depository  and  otherwise  to 
comply  with  the  proposed 
amendments.29  A  small  number  of 
entities  that  act  as  reorganization  agents 
may  incur  some  systems  and 
communications  costs  but  the 
Commission  believes  many  of  those 
entities  already  have  the  necessary 
systems  in  place  because  they  provide 
book-entry  services  for  tender  and 
exchange  offers  and  therefore  any  such 
costs  should  be  insignificant.  No  entity 
should  incur  any  additional  cost 
because  of  the  proposed  amendments  to 
Rule.l7Ad-14  that  would  give  securities 
depositories  three  days  to  deliver 
securities  certificates  associated  with 
tender  offers,  exchange  offers,  and 
reorganization  events.  Therefore,  the 
proposed  amendments  to  Rule  17Ad-14 
should  not  have  any  measurable 
aggregate  cost. 

The  Commission  requests  comment 
on  these  estimates  and  invites 
commenters  to  submit  their  own 
estimates  of  the  costs  and  benefits  that 
would  result  from  the  proposed 
amendments  to  Rule  17Ad-14.  In 
particular,  the  Commission  requests 
comment  on  whether  any  entity  will 
incur  any  additional  cost  as  a  result  of 
the  proposed  amendments  to  Rule 
17Ad-14  that  would  give  securities 
depositories  three  days  to  deliver 
securities  certificates  associated  with 
tender  offers,  exchange  offers,  and 
reorganization  events.  In  order  to 
evaluate  fully  the  costs  and  benefits 
associated  with  the  proposed 
amendments,  the  Commission  requests 
that  commenters'  estimates  of  the  costs 
and  benefits  of  the  proposed 
amendments  be  accompanied  by 
specific  empirical  data  supporting  the 
estimates. 

V.  Summary  of  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  an 
initial  regulatory  flexibility  analysis 


^'DTC  has  informed  the'Commission  staff  that  it 
does  not  charge  a  fee  to  establish  and  maintain  a 
book-entry  account. 
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("IRFA")  in  accordance  with  5  U.S.C. 
603(a)  regarding  the  proposed 
amendments  to  Rule  17Ad-14.  The 
IRFA  states  that  the  proposed 
amendments  are  intended  to  facilitate 
book-entry  delivery  of  securities  during 
reorganization  events.  In  addition,  the 
IRFA  states  that  the  proposed 
amendments  are  intended  to  establish  a 
clear  and  uniform  time  freime  for  the 
delivery  of  securities  certificates  that  are 
the  subject  of  tender  offers,  exchange 
offers,  and  reorganization  events.  The 
IRFA  sets  forth  the  statutory  basis  for 
the  proposed  amendments. 

The  IRFA  states  that,  for  purposes  of 
Commission  rulemaking,  paragraph  (h) 
of  Rule  0-10  under  the  Exchange  Act  ^ 
defines  the  term  "small  business"  or 
"small  organization"  to  include  any 
transfer  agent  that:  (1)  Received  less 
than  500  items  for  transfer  and  less  than 
500  items  for  processing  during  the 
preceding  six  months  (or  in  the  time 
that  it  has  been  in  business,  if  shorter); 
(2)  transferred  items  only  of  issuers  that 
would  be  deemed  "small  businesses"  or 
"small  organizations"  as  defined  in  Rule 
0-10  imder  the  Exchange  Act;  (3) 
maintained  master  shareholder  files  that 
in  the  aggregate  contained  less  than 
1.000  shareholder  accounts  or  was  the 
named  transfer  agent  for  less  than  1,000 
shareholder  accoimts  at  all  times  during 
the  preceding  fiscal  year  (or  in  the  time 
that  it  has  been  in  business,  if  shorter); 
and  (4)  is  not  afiiliated  with  any  person 
(other  than  a  natiu-al  person)  that  is  not 
a  smaU  business  or  small  organization 
under  Rule  0-10.3^  The  IRFA  states  that, 
for  purposes  of  Commission  rulemaking, 
paragraph  (d)  of  Rule  0-10  tmder  the 
Exchange  Act^^  defines  the  term  "small 
business"  or  "small  organization"  to 
include  any  clearing  agency  that  (1) 
compared,  cleared  and  settled  less  than 
$500  million  in  seciurities  transactions 
during  the  preceding  fiscal  year  (or  in 
the  time  that  it  has  been  in  business,  if 
shorter);  (2)  had  less  than  $200  million 
of  funds  and  securities  in  its  custody  or 
control  at  all  times  during  the  preceding 
fiscal  year  (or  in  the  time  that  it  has 
been  in  business,  if  shorter);  and  (3)  is 
not  affiliated  with  any  person  (other 
than  a  natural  person)  diat  is  not  a  small 
business  or  small  organization  as 
defined  in  Rule  0-10.  In  addition,  the 
IRFA  states  that  paragraph  (a)  of  Rule  0- 
10  imder  the  Exchange  Act  ^^  defines 
the  term  "small  business"  or  "small 
organization"  to  include  any  person 


»17  CFR  240.0-10(h). 

>'  The  Commission  recently  amended  this 
deftflition.  Securities  Exchange  Commission 
Release  Nos.  33-7548.  34-40122.  IC-23272,  and 
IA-1727  Oune  24. 1998).  63  FR  35508. 

M17CFR240.0-I0(d). 

"17CFR240.0-10(a). 


(i.e.,  business)  that,  on  the  last  day  of  its 
most  recent  fiscal  year,  had  total  assets 
of  $5  million  or  less. 

The  IRFA  states  that  the  Commission 
estimates  that  180  transfer  agents 
qualify  as  small  entities.  The  IRFA 
fiuther  states  that  if  the  proposed 
amendments  are  adopted,  it  is  possible 
that  some  registered  transfer  agents  that 
act  as  reorganization  agents  will  be 
small  entities.  In  addition,  the  IRFA 
states  that  if  the  proposed  amendments 
are  adopted,  it  is  possible  that  certain 
issuers  of  securities  that  are  subject  to 
reorganization  events  and  some  bidders 
that  extend  tender  or  exchange  offers 
will  be  small  entities.  However,  the 
IRFA  states  further  that  the  Commission 
currently  cannot  predict  how  many  of 
the  affected  issuers  and  bidders  would 
be  small  entities. 

The  IRFA  states  that  the  proposed 
amendments  would  not  impose  any  new 
reporting  or  recordkeeping 
requirements.  The  IRFA  states  further 
that  if  the  proposed  amendments  are 
adopted,  registered  transfer  agents 
acting  as  reorganization  agents  would  be 
required  to  establish  and  maintain 
specially  designated  accounts  at 
qualified  registered  securities 
depositories  to  provide  for  book-entry 
movements  of  the  affected  seciuities 
during  the  course  of  reorganization 
events.  The  IRFA  states  that  the 
proposed  amendments  to  Rule  17Ad-14 
should  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  IRFA  states  that  as  an  alternative 
to  the  proposed  amendments  the 
Commission  considered  requesting  that 
reorganization  agents  voluntarily  accept 
book-entry  delivery  of  securities 
affected  by  reorganization  events. 
However,  the  IRFA  states  that  it  is  the 
Commission's  understanding  that  the 
agreements  governing  the  terms  of  some 
reorganization  events  currently  require 
or  are  interpreted  to  require  delivery  of 
securities  certificates  and  that 
reorganization  agents  will  not  accept  the 
affected  securities  by  book-entry 
delivery  in  the  absence  of  a  Commission 
rule. 

In  addition,  the  IRFA  states  that  the 
Commission  believes  that  it  is  not 
feasible  to  further  clarify,  consolidate,  or 
simplify  the  proposed  amendments  for 
small  entities.  The  IRFA  also  states  that 
-the  Commission  believes  that  the  use  of 
performance  standards  rather  than 
design  standards  is  not  applicable  to  the 
proposed  amendments.  The  IRFA  states 
that  the  Commission  believes  that 
creating  an  exemption  from  the 
requirements  of  the  proposed 
amendments  would  not  reduce  the 
impact  of  the  proposed  amendments  on 


small  entities  due  to  the  minimal 
burden  they  are  expected  to  impose  on 
small  entities.  The  IRFA  states  that  the 
Commission  believes  that  there  are  no 
rules  that  duplicate,  overlap,  or  conflict 
with  the  proposed  alternative  versions 
of  the  rule. 

The  IFRA  contains  information 
concerning  the  solicitation  of  comments 
with  respect  to  the  IRFA.  In  particular, 
the  IRFA  requests  comment  on  whether 
the  proposed  amendments  to  Rule 
17Ad-14  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  requests 
that  any  such  comments  be 
accompanied  by  specific  empirical  data. 
Cost-benefit  information  reflected  in  the 
"Cost/Benefit  Analysis"  section  of  this 
Release  also  is  reflected  in  the  IRFA. 
The  IRFA  states  that  in  the  absence  of 
specific  comments  to  the  contrary,  the 
Commission  anticipates  that  if  the 
proposed  amendments  are  adopted  it 
will  certify  that  the  proposed 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
numl>er  of  small  entities  and  will  not 
prepare  a  Final  Regulatory  Flexibility 
Analysis.  A  copy  of  the  IRFA  may  be 
obtained  by  contacting  Theodore  R. 
Lazo,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW,  Mail 
Stop  10-1,  Washington.  DC  20549. 

VI.  Statutory  Bases 

The  amendments  to  Rule  17Ad-14  are 
being  proposed  pursuant  to  Sections  2. 
llA(a)(l)(B),  14(d)(4).  15(c)(3),  15(c)(6), 
17A(a),  17A(d)(l),  and  23(a)  of  the  . 
Exchange  Act  (15  U.S.C.  78b,  78k- 
1(a)(1)(B),  78n(d)(4).  78o(c)(3).  78o(c)(6). 
78q-l(a).  78q-l(dKl)  and  78w(a)]. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Proposed  Amendments 

In  accordance  with  the  foregoing,  the 
Commission  proposes  to  amend  part 
240  of  Chapter  n  of  Title  17  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77c.  77d,  77g.  77j, 
77s,  77Z-2,  77eee,  77ggg,  77nnn,  77sss,  77ttt. 
78c,  78d,  78f,  781,  78),  78)-l.  78k.  78k-l.  78/. 
78m,  78n,  78o,  78p.  78q.  78s,  78u-5,  78w. 
78x,  78//(d).  78mm.  79q,  79t.  80a-20,  80a-23. 
80a-29,  80a-37,  80b-3,  80b-4.  and  80b-ll. 
unless  otherwise  noted. 

2.  Section  240.17Ad-14  is  revised  to 
read  as  follows: 
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§  240.17Ad-14    Tender  and  reorganization 
agents 

(a)  Establishing  book-entry  depository 
accounts  for  tender  or  exchange  offers 
and  reorganization  events.  (1)  When 
securities  of  a  subject  company  have 
been  declared  eligible  by  one  or  more 
qualified  registered  securities 
depositories  for  the  services  of  those 
depositories  at  the  time  a  tender  or 
exchange  offer  is  commenced,  no 
registered  transfer  agent  shall  act  on 
behalf  of  the  bidder  as  a  depositary,  in 
the  case  of  a  tender  offer,  or  an  exchange 
agent,  in  the  case  of  an  exchange  offer, 
in  connection  with  a  tender  or  exchange 
offer,  unless  that  transfer  agent  has 
established,  within  two  business  days 
after  commencement  of  the  offer, 
specially  designated  accoimts.  These 
accounts  shall  be  maintained 
throughout  the  duration  of  the  offer, 
including  protection  periods,  with  all 
qualified  registered  securities 
depositories  holding  the  subject 
company's  securities,  for  purposes  of 
receiving  from  depository  participants 
securities  being  tendered  to  the  bidder 
by  book-entry  delivery  pursuant  to 
transmittal  letters  and  other 
documentation  and  for  purposes  of 
allowing  depositaries  to  return  to 
depository  participants  by  book-entry 
movement  securities  withdrawn  bom 
the  offer. 

(2)  When  securities  of  an  issuer  have 
been  declared  eligible  by  one  or  more 
qualified  registered  securities 
depositories  for  the  services  of  those 
depositories  at  the  time  a  reorganization 
event  is  commenced,  no  registered 
transfer  agent  shall  act  as  a 
reorgeuiization  agent  on  behalf  of  any 
issuer  in  connection  v^dth  a 
reorganization  event  unless  that 
registered  transfer  agent  has  established, 
within  two  business  days  after 
commencement  of  the  reorganization 
event,  specially  designated  accounts. 
These  accounts  shall  be  maintained 
with  all  qualified  registered  securities 
depositories  holding  the  issuer's 
seciuities  until  the  depository's  close  of 
business  on  the  record  date,  expiration 
date,  or  payment  date,  as  the  case  may 
be,  including  any  protect  periods,  of  the 
reorganization  event  for  purposes  of 
receiving  from  depository  participants 
securities  presented  to  registered 
transfer  agents  by  book-entry  delivery 
pursuant  to  proper  documentation  and 
for  purposes  of  allowing  reorganization 
agents  to  return  securities  to  depository 
participants  by  book-entry  movement  in 
connection  with  the  reorganization 
event. 

(3)  No  registered  transfer  agent  acting 
as  a  depositary,  exchange  agent,  or 
reorganization  agent  shall  require  a 


qualified  registered  securities 
depository  to  deliver  any  physical 
security  pursuant  to  a  tender  offer, 
exchange  offer,  or  reorganization  event 
prior  to: 

(i)  In  the  case  of  a  tender  or  exchange 
offer,  the  third  business  day  following 
the  qualified  registered  securities 
depository's  close  of  business  on  the 
expiration  date  of  a  tender  or  exchange 
offer,  including  any  protect  periods  or 

(ii)  In  the  case  of  a  reorganization 
event,  the  third  business  day  following 
the  qualified  registered  securities 
depository's  close  of  business  on  the 
record  date,  payment  date,  or  expiration 
date,  as  applicable,  including  any 
protect  periods,  of  the  reorganization 
event. 

(b)  Exclusions.  This  section  shall  not 
apply  to  tender  or  exchange  offers  or 
reorganization  events: 

(1)  That  are  made  for  a  class  of 
securities  of  a  subject  company  or  issuer 
that  has  fewer  than: 

(i)  500  security  holders  of  record  for 
that  class;  or 

(ii)  500,000  shares  of  that  class 
outstanding;  or 

(2)  That  are  made  exclusively  to 
security  holders  of  fewer  than  100 
shares  of  a  class  of  securities. 

(c)  Definitions.  For  purposes  of  this 
section: 

(1)  The  terms  bidder,  subject 
company,  business  day,  security 
holders,  and  transmittal  letter  shall  have 
the  meanings  provided  in  §  240. 14d- 
1(e); 

(2)  Unless  the  context  otherwise 
requires,  a  tender  or  exchange  offer  shall 
be  deemed  to  have  commenced  as 
specified  in  §  240.14d-2; 

(3)  The  term  qualified  registered 
securities  depository  shall  mean  a 
registered  clearing  agency  having  rules 
and  procedures  approved  by  the 
Commission  piusuant  to  section  19  of 
the  Act  (15  U.S.C.  78s)  to  enable  book- 
entry  delivery  of  the  securities  of  the 
subject  company  or  issuer  to,  and  return 
of  those  securities  fitrai,  a  transfer  agent 
or  reorganization  agent,  as  the  case  may 
be,  through  the  facilities  of  that 
registered  clearing  agency; 

(4)  The  term  depositary  reieis  to  that 
agent  of  the  bidder  receiving  securities 
from  tendering  depository  participants  • 
diuing  a  tender  offer  and  paying  those 
participants  for  shares  tendered.  The 
term  exchange  agent  refers  to  the  agent 
performing  like  functions  in  connection 
with  an  exchange  offer.  The  term 
reorganization  agent  refers  to  the  agent 
performing  like  functions  in  connection 
with  a  reorganization  event;  and 

(5)  The  term  reorganization  event 
shall  mean  and  include  conversions, 
matiuities.  full  and  partial  redemptions. 


calls,  put  option  exercises,  and  warrant 
and  rights  exercises  involving  corporate 
and  municipal  securities  of  an  issuer. 

(d)  Exemptions.  The  Conunission  may 
exempt  from  the  provisions  of  this 
section,  either  ujiconditionally  or  on 
specified  terms  and  conditions,  any 
registered  transfer  agent,  reorganization 
agent,  tender  or  exchange  offer,  class  of 
tender  or  exchange  offers,  or 
reorganization  event  if  the  Commission 
determines  that  an  exemption  is 
consistent  with  the  public  interest,  the 
protection  of  investors,  the  prompt  and 
accurate  clearance  and  settlement  of 
seciuities  transactions,  the  maintenance 
of  fair  and  orderly  markets,  or  the 
removal  of  impediments  to  a  national 
clearance  and  settlement  system. 

Dated:  August  31, 1998. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  98-23880  Filed  9-3-98;  8:45  am] 

BILUNG  CODE  8010-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service^ 

26  CFR  Part  1 
[REG-1 01 363-98] 
RIN  1545-AV94 

Section  41 1  (d)(6)  Protected  Benefits 
(Taxpayer  Relief  Act  of  1997);  Qualified 
Retirement  Plan  Benefits 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  providing  for  changes  to  the 
rules  regarding  qualified  retirement  plan 
benefits  that  are  protected  from 
reduction  by  plan  amendment,  that  have 
been  made  necessary  by  the  Taxpayer 
Relief  Act  of  1997.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
December  3, 1998. 

ADDRESSES:  Send  submissiohs  to: 
CC:DOM:CORP:R  (REG-101363-98), 
room  5228,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-101363-98), 
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Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  internet 
site  at  http://www.irs/ustreas.gov/prod/ 
tax__regs/comments.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Linda  S.  F. 
Marshall,  (202)  622-6030  (not  a  toll-free 
call);  concerning  submissions,  Michael 
Slaughter,  (202)  622-7190  (not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  411(d)(6),  to  provide  for 
changes  that  have  been  made  necessary 
by  the  Taxpayer  Relief  Act  of  1997  (TRA 
'97),  Public  Law  105-34,  111  Stat.  788 
(1997).  The  temporary  regulations 
change  the  existing  regulations  to 
conform  with  the  TRA  '97  rules 
regarding  in-kind  distribution 
requirements  for  certain  employee  stock 
ownership  plans,  and  specify  the  time 
period  during  which  certain  plan 
amendments  for  which  relief  has  been 
granted  by  TRA  '97  may  be  made 
without  violating  the  prohibition  against 
plan  amendments  that  reduce  accrued 
benefits. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuamt  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 


Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  U  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Linda  S. 
F.  Marshall,  Office  of  the  Associate 
Chief  Counsel,  Employee  Benefits  and 
Exempt  Organizations.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *   * 

Par.  2.  Section  1.411(d)— 4  is  amended 
by: 

1.  Revising  paragraph  (d)(l)(ii)  of 
Q&A-2. 

2.  Adding  Q&A-ll. 

The  addition  and  revisions  read  as 
follows: 

§1.411  (d)-4    Section  41 1  (d)(6)  protected 
benefits. 


Q-2  *  *  * 

(d)(l)(ii)  [The  text  of  proposed 
paragraph  (d)(l)(ii)  of  Q&A-2  is  the 
same  as  the  text  of  §  1.411(d)-4T  Q&A- 
2(d)(l)(ii)  published  elsewhere  in  this 
issue  of  the  Federal  Register.] 
•        •        *        *        • 

Q&A-ll  [The  text  of  proposed  Q&A- 
ll  is  the  same  as  the  text  of  §  1.411(d)- 
4T  Q&A-ll  published  elsewhere  in  this 
issue  of  the  Federal  Register.) 
Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  98-23570  Filed  9-3-98;  8:45  am] 

BILUNQ  CODE  4830-01-U 


LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  201 
[Doclwt  No.  RM  98-7] 

Notice  and  Recordkeeping  for  Making 
and  Distributing  Phonorecords 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  of  Inquiry. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  requesting 
comments  on  the  requirements  by 
which  copyright  owners  shall  receive 
reasonable  notice  of  the  use  of  their 
works  in  the  making  and  distribution  of 
phonorecords.  The  Digital  Performance 
Right  in  Sound  Recordings  Act  of  1995 
requires  the  Librarian  of  Congress  to 
establish  these  regulations  to  ensure 
proper  payment  to  copyright  owners  for 
the  use  of  their  works. 
DATES:  Comments  are  due  October  19, 
1998.  Reply  comments  £u:e  due 
November  18,  1998. 
ADDRESSES:  If  sent  by  mail,  an  original 
and  ten  copies  of  the  comments,  or  the 
reply  comments,  should  be  addressed 
to:  David  Carson,  General  Counsel, 
Copyright  GC/I&R,  PO.  Box  70400. 
Southwest  Station,  Washington,  DC 
20024.  If  hand  delivered,  an  original 
and  ten  copies  of  the  comments,  or  the 
reply  comments,  should  be  brought  to: 
Office  of  the  Copyright  General  Counsel, 
James  Madison  Memorial  Building, 
Room  LM—407,  First  and  Independence 
Avenue,  SE,  Washington,  DC  20599- 
6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Attorney  Advisor, 
Copyright  GC/I&R,  PO  Box  70400, 
Southwest  Station,  Washington,  DC 
20024.  Telephone  (202)  707-8380  or 
Telefax  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION: 

Background 

What  Is  the  Digital  Performance  Right  in 
Sound  Recordings  Act  of  1995? 

On  November  1, 1995,  Congress 
enacted  the  Digital  Performance  Right  in 
Soimd  Recordings  Act  of  1995 
(DPRSRA),  Pub.  L.  104-39  (1995). 
Among  other  things,  this  law  clarified 
that  the  compulsory  license  for  making 
and  distributing  phonorecords  includes 
the  distribution  of  a  phonorecord  of  a 
nondramatic  musical  work  by  means  of 
a  digital  phonorecord  delivery.  17 
U.S.C.  115(c)(3).  A  "digital  phonorecord 
delivery"  is  each  individual  delivery  of 
a  phonorecord  by  digital  transmission  of 
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a  sound  recording  which  results  in  a 
specifically  identifiable  reproduction  by 
or  for  any  transmission  recipient.  17 
U.S.C  115(d),  37  CFR  255.4. 

Why  Has  the  Copyright  Office  Initiated 
This  Rulemaking  Proceeding? 

The  DPRSRA  directs  the  Librarian  of 
Congress  to  establish  regulations  by 
which  the  entities  availing  themselves 
of  this  new  Ucense  would  keep  records 
of  their  use,  make  the  records  available 
to  the  copyright  owners,  and  give  notice 
to  the  copyright  owners  of  the  use  of 
their  works.  17  U.S.C.  115(c)(3)(D). 
Specifically,  sec.  115(c)(3)(D)  requires 
"The  Librarian  of  Congress  (to)  establish 
requirements  by  which  copyright 
owners  may  receive  reasonable  notice  of 
the  use  of  their  works  under  this 
section,  and  under  which  records  of  use 
shall  be  kept  and  made  available  by 
persons  making  digital  phonorecord 
deliveries." 

Are  There  Currently  Regulations 
Governing  the  Use  of  the  Section  115 
Compulsory  License? 

Sections  201.18  and  201.19  of  title  37 
of  the  Code  of  Federal  Regulations, 
detail  how  potential  compulsory 
licensees  must  file  a  notice  of  intention 
to  obtain  a  compulsory  license  for 
making  and  distributing  phonorecords 
of  nondramatic  musical  works,  how  to 
make  royalty  payments  to  the  copyright 
owners,  and  how  to  file  statements  of 
accoimt  in  compliance  with  the  terms  of 
the  sec.  115  license.  Although  these 
rules  were  promulgated  before  the 
passage  of  the  DPRSRA  to  govern  the 
making  and  distribution  of  physical 
phonorecords,  these  regulations  apply 
equally  to  compulsory  licensees  who 
make  digital  phonorecord  deliveries. 

Can  the  Regulations  in  37  CFR  201.18 
and  201.19  Be  Amended  To 
Accommodate  the  Delivery  of  Digital 
Phonorecords  and  Meet  the  Additional 
Notice  and  Recordkeeping 
Requirements  in  17  U.S.C.  115(c)(3XD)? 

Section  115(b)(1)  of  the  Copyright 
Act,  17  United  States  Code,  requires 
"any  person  who  washes  to  obtain  a 
compulsory  license  under  this  section 
•  *  *  (to)  serve  notice  of  intention  to  do 
so  on  the  Copyright  Owner."  The 
section  also  requires  the  Copyright 
Office  to  prescribe  regulations 
specifying  the  form,  content,  and 
manner  of  service  of  the  notice  of 
intention.  Section  201.18  of  title  37  of 
the  Federal  Code  of  Regulations  meets 
this  requirement.  Similarly,  the 
regulations  in  §  201.19  address  the 
requirement  that  each  compulsory 
licensee  file  monthly  and  annual 
statements  of  accoimt  for  each  sec.  115 


compulsory  Ucense  as  required  under 
17  U.S.C.  115(c)(5). 

These  ndes,  however,  were  conceived 
before  the  dawn  of  the  digital  age,  and 
consequently,  may  not  serve  those 
compulsory  licensees  who  intend  to  use 
the  license  to  make  digital  phonorecord 
dehveries.  For  instance,  37  CFR  201.19 
uses  the  terms,  "volimtarily 
distributed,"  and  "phonorecord 
reserve,"  which,  on  their  face,  do  not 
seem  to  apply  to  the  deUvery  of  digital 
phonorecords.  Nevertheless,  their 
purpose  is  to  provide  notice  to  the 
copyright  owner  of  the  use  of  his  or  her 
work  by  a  compulsory  ficensee  and  to  ■ 
ensure  proper  payment  of  royalties — the 
same  purpose  imderlying  the  new 
notice  and  recordkeeping  provision 
found  in  17  U.S.C.  115(c)(3)(D). 

Therefore,  the  Copyright  Office  is 
requesting  that  interested  parties 
consider  how  to  amend  37  CFR  201.18 
and  201.19  in  order  to  accommodate  the 
delivery  of  digital  phonorecords,  and 
whether  these  rules,  if  amended  to 
accommodate  the  delivery  of  digital 
phonorecords,  would  fulfill  the  notice 
and  recordkeeping  requirements 
specified  in  17  U.S.C.  115(c)(3)(D),  in 
addition  to  the  requirements  to  file  a 
notice  of  intention  and  monthly  as  well 
as  annual  statements  of  accounts. 
Fiuthermore,  the  Office  seeks  comment 
on  the  specific  requirement  in  sec. 
115(c)(3)(D)  that  the  "persons  making 
digital  phonorecord  deliveries"  must 
keep  and  make  available  records  of  use. 
Interested  parties  who  do  not  believe 
that  §§  201.18  and  201.19  can  serve  as 
an  appropriate  model  for  the 
requirements  of  sec.  115(c)(3)(D)  are 
invited  to  propose  alternative  means  of 
notice  and  recordkeeping. 

Dated:  September  1, 1998. 
David  O.  Carson. 
General  Counsel. 
IFR  Doc.  98-23907  Filed  9-3-98;  8:45  am] 

BILUNQ  CODE  1410-41-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MD003-a024b,  MD025-3024b,  MD066- 
3024b:  FRL-6149-Z] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Conditional  Limited 
Approval  of  Major  VOC  Source  RACT 
and  Minor  VOC  Source  Requirements 
and  Withdrawal  of  Proposed  Rule 
Pertaining  to  Major  RACT  and  Minor 
VOC  Source  Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  withdrawal 
of  notice  of  proposed  rulemaking. 

SUMMARY:  EPA  proposes  conditional 
limited  approval  of  the  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Maryland. 
These  revisions  pertain  to  Maryland's 
major  source  volatile  organic  compoimd 
(VOC)  reasonably  available  control 
technology  (RACT)  regulation  and 
minor  VOC  source  requirements.  In 
addition,  EPA  is  withdrawing  its  March 
1, 1996  proposed  conditional  approval 
of  these  SIP  revisions,  because  the 
proposal  does  not  comply  with  EPA's 
November  7, 1996  generic  RACT  policy. 
No  public  comments  were  received  on 
that  proposal.  These  actions  are  being 
taken  in  accordance  with  the  SIP 
submittal  and  revision  provisions  of  the 
Act.  In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  conditionally 
and  limitedly  approving  the  State's  SIP 
revisions  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  these  as  noncontroversial  SIP 
revisions  and  anticipates  no  adverse 
comments.  Detailed  rationales  for  these 
actions  are  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  October  5, 1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold,  Chief, 
Ozone  and  Mobile  Sources  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street.  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
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to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Maryland  Department  of  the 
Environment,  2500  Broening  Highway, 
Baltimore,  Maryland  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  A.  Pino,  (215)  814-2181.  at  the 
EPA  Region  III  address  above,  or  by  e- 
mail  at  pino.maria@epa.gov. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title,  pertaining  to 
Maryland's  major  VOC  source  RACT 
and  minor  VOC  source  requirements, 
located  in  the  Rules  and  Regulations 
Section  of  this  Federal  Register.. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  August  12, 1998. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  HI. 
[PR  Doc.  98-23505  Filed  9-3-98;  8:45  am) 

BILUNG  CODE  6560-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  20-7-00845;  FRL-6138-9] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  particulate  matter 
(PM)  emissions  from  open  burning  and 
visible  emissions  within  the  Bay  Area 
Air  Quality  Management  District. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  PM  in  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act).  In 
the  Final  Rules  Section  of  this  Federal 
Register,  the  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  relevant  adverse 
comments  are  received  in  response  to 
this  rule,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule.  If  EPA  receives  relevant 


adverse  comments,  the  direct  fin^  rule 
will  not  take  effect  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  rule. 
Any  parties  interested  in  commenting 
on  this  rule  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  October  5, 1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Steckel, 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

Bay  Area  Air  Quality  Management 
District,  939  Ellis  Street,  San 
Francisco,  CA  94109 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95812. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Irwin,  (Rulemaking  [AIR-4],  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901, 
Telephone:  (415)  744-1903). 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Bay  Area  Air 
Quality  Management  District  Regulation 
5,  Open  Burning,  and  Regulation  6, 
Visible  Emissions,  submitted  to  EPA  on 
March  10, 1998  and  May  13. 1991, 
respectively,  by  the  California  Air 
Resources  Board.  For  further 
information,  please  see  the  information 
provided  in  the  Direct  Final  action  that 
is  located  in  the  Rules  Section  of  this 
Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  July  23, 1998. 
Clyde  Morris, 

Acting  Regional  Administrator,  Region  JX. 
[FR  Doc.  98-23818  Filed  9-3-98;  8:45  am) 
BILLING  CODE  6SaO-SO-P 


DEPARTMENT  OF  TRANSPORTATION 

IMaritime  Administration 
[MARAD  98-4395] 

46  CFR  Part  249 
RIN  No.  2133-AB  36 

Approval  of  Underwriters  for  Marine 
Hull  Insurance 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Advance  Notice  of  Proposed 
Rulemaking;  request  for  comments. 

summary:  The  Maritime  Administration 
(MARAD)  is  soliciting  comments  bom 
interested  persons  concerning  the  need 
to  amend  the  existing  regulations 
governing  the  placement  of  marine  hull 
insurance  on  subsidized  and  Title  XI 
program  vessels.  The  existing 
regulations  were  promulgated  in  1988 
and  provided,  among  other  things,  the 
criteria  and  procedures  for  certain 
foreign  underwriters  to  participate  in 
the  vmting  of  hull  insurance  on 
MARAD  program  vessels. 
DATES:  Comments  are  requested  by 
October  5, 1998. 

ADDRESSES:  Signed  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  dociunent  and 
must  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh'Street,  SW,  Washington,  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  10  a.m.  and  5  p.m.,  e.t. 
Monday  through  Friday,  except  Federal 
Holidays.  An  electronic  version  of  this 
document  is  available  on  the  World 
Wide  Web  at  http:/dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edmond ).  Fitzgerald,  Director.  Office  of 
Subsidy  and  Insurance.  Maritime 
Administration,  Washington  DC  20590. 
Telephone  202/366-2400. 
SUPPLEMENTARY  INFORMATION:  The  1988 
explanation  of  the  final  rulemaking  (53 
FR  23119)  provided  in  part  that: 

Members  of  the  Institute  of  London 
Underwriters  (ILU)  would  remain  eligible 
subjept  to  prescribed  trust  fund  and 
limitation  on  risk  requirements.  On  the  basis 
of  a  comment  by  one  American  carrier,  the 
final  rule  specifically  reserves  MARAD's 
right  to  review  this  eligibility  at  any  time. 

It  has  come  to  MARAD's  attention  that 
the  ILU  and  another  London  based 
insurance  organization,  the  London 
,  International  Insurance  and  Reinsurance 
Market  Association  (LIRMA)  have  voted 
to  merge  their  two  organizations  in  the 
near  future.  The  new  organization  will 
be  called  the  International  Underwriters 
Association  (lUA)  of  London.  MARAD's 
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Director,  Office  of  Marine  Insurance  had 
discussions  with  the  incoming  chairman 
of  ihe  lUA  and  the  chairman  indicated 
that  the  new  organization  will  not  have 
the  same  eligibility  criteria  as  the  ILU  or 
any  internal  oversight  activities.  In  view 
of  this,  MARAD  is  seeking  comments 
concerning  how  to  deal  with  existing 
ILU  member  companies  after  the 
merger.  Will  it  be  necessary  to  qualify 
ILU  member  companies  on  an 
individual  "ad  hoc"  basis  after  the 
merger  is  implemented?  MARAD  has  a 
niunber  of  questions  it  would  like  to 
receive  comment  on: 

(1)  Should  companies  who  were  in 
the  DLU  and  approved  to  write  insurance 
on  MARAD  program  vessels  maintain 
their  eligibility  for  some  period,  say  a 
year  after  merger,  while  they  are 
reviewed  on  an  individual  basis? 

(2)  Should  ILU  member  companies 
(post  merger)  be  subject  to  the  same 
requirements  of  "Other  Foreign 
Underwriters"  under  section  249.5(c) 
Eligibility  criteria? 

(3)  If  an  DLU  member  company  has 
been  previously  approved  under 
249.5(c),  in  the  French  or  Scandinavian 
market  for  example,  should  that 
eligibility  be  governing? 

(4)  Should  U^U  member  companies 
appearing  on  the  Quarterly  Listing  of 
Alien  Insurers  compiled  by  the  National 
Association  of  Insurance  Commissioners 
be  eligible  for  MARAD  underwriting 
provided  they  remain  in  good  standing 
and  remain  on  this  list? 

(5)  If  an  ILU  member  company  is  the 
subsidiary  or  affiliate  of  a  company  that 
is  approved  under  Section  249.5(c), 
should  it  have  the  benefit  of  that 
approval  if  a  satisfactory  parent 
company  or  similar  guarantee  is 
provided? 

(6)  Any  other  aspect  of  this  issue. 

By  Order  of  the  Maritime  Administrator. 

Dated:  September  1, 1998. 
JoelCRichard, 
Secretary. 

(FR  Doc.  98-23908  Filed  9-3-98;  8:45  am] 
■MJJNO  COM  4«10-«1-P 


DEPAFITMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
P.D.  0620986] 

New  England  Rshery  RManagement 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce 


ACTION:  Notice  of  public  meetings; 
public  hearing. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  several  public  meetings  of 
its  oversight  committees  and  advisory 
panels  in  September,  1998  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
wrill  be  brought  to  the  full  Coimcil  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held  on 
September  9  and  September  17, 1998. 
See  SUPPLEMENTARY  INFORMATION  for 
specific  dates  and  times. 
ADDRESSES:  The  meetings  will  be  held 
in  Gloucester  and  Saugus,  MA.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
locations. 

FOR  FURTHER  INFORMATION  CONTACT:  Pool 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(781)  231-0422. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Wednesday,  September  9,  1998,  9:00 
a.m. — ^Joint  Habitat  Committee  and 
Advisory  Panel  Meeting 

Location:  New  England  Fishery 
Management  Coimcil  Office  conference 
room;  5  Broadway,  Saugus,  MA  01906- 
1036;  telephone:  (781)  231-0422. 

Review  and  approval  of  the  final 
Essential  Fish  Habitat  Amendment 
dociiment  and  environmental 
assessment  prior  to  final  consideration 
by  the  Council. 

Thursday,  September  17, 1998,  9:30 
a.m. — Groimdfish  Committee  Meeting 

Location:  The  Tavern  on  the  Harbor, 
30  Western  Avenue,  Gloucester,  MA  . 
01930;  telephone:  (978)  283-4200. 

Review  of  draft  regulatory  language 
for  Amendment  9  to  the  Northeast 
Multispecies  Fisheries  Management 
Plan  and  development  of  guidance  to 
the  Coimcil 's  Multispecies  Monitoring 
Committee  (MSMC).  That  group 
evaluates  the  effectiveness  of  the 
Northeast  Multispecies  Fishery 
Management  Plan  and  recommends 
management  options  for  Gulf  of  Maine 
cod  and  other  species  as  part  of  an 
annual  review  and  plan  adjustment   ' 
process.  Further  regulation  of 
recreational  catches,  modification  or 
addition  of  closed  areas,  or  a  bycatch- 
only  designation  for  Gulf  of  Maine  cod 
may  be  among  the  options  considered 
by  the  MSMC. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 


Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice. 

Special  Accommodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  August  31, 1998. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-23935  Filed  9-3-98;  8:45  am] 
BHJJNQ  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  679 

[Docket  No.  971208298-8055-02;  I.D. 
0827988] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alasl(a;  Pacific  Cod  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  reallocation;  request 

for  comments. 

SUMMARY:  Based  on  currently  available 
information,  NMFS  has  determined  that 
the  trawl  catcher/processor  sector  will 
not  be  able  to  harvest  its  entire  share  of 
the  Pacific  cod  total  allowable  catch 
(TAG)  in  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI)  and  is 
proposes  to  make  the  projected  unused 
amount  of  the  trawl  catcher/processor 
share  of  the  Pacific  cod  TAG  available 
to  the  trawl  catcher  vessel  sector.  NMFS 
also  is  proposing  to  reallocate  the 
projected  unused  amount  of  Pacific  cod 
from  trawl  catcher/processors  to  vessels 
using  hook-and-line  or  pot  gear  in  the 
BSAI.  NMFS  invites  public  comments, 
particularly  bom  the  trawl  catcher 
vessel  sector,  on  NMFS's  determination 
that  the  trawl  catcher/processor  sector 
will  not  be  able  to  harvest  its  share  of 
Pacific  cod  and  NMFS's  proposal  to 
reallocate  the  unused  amount  of  Pacific 
cod  bom  the  trawl  catcher/processor 
sector  to  hook-and-line  and  pot  gear. 
The  proposed  action  is  necessary  to 
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allow  the  1998  TAG  of  Pacific  cod  to  be 
harvested. 

DATES:  Comments  must  be  received  at 
the  following  address  no  later  than  4:30 
p.m.,  Alaska  local  time,  September  18, 
1998. 

ADDRESSES:  Comments  may  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region.  NMFS,  709  West  9'\ 
Room  453,  Juneau,  AK  99801  or  P.O. 
Box  21668,  Juneau,  AK  99802, 
Attention:  Lori  Gravel. 

FOR  FURTHER  INtoRMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7210. 

SUPPLEMENTARY  INFORMATION:  I>JMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  p'repeired  by  the  North  Pacific 
Fishery  Management  Coimcil  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 


In  accordance  with  §  679.20(c)(3)(iii), 
the  Final  1998  Harvest  Specifications  of 
Groundfish  for  the  BSAI  (63  FR  12689, 
March  16, 1998)  established  the  amount 
of  the  1998  Pacific  cod  TAG  as  194,250 
metric  tons  (rot).  Pursuant  to 
679.20(a)(7)(i)(A),  3,885  mt  was 
allocated  to  vessels  using  jig  gear, 
99,068  mt  to  vessels  using  hook-and- 
line  or  pot  gear,  and  91,298  mt  to 
vessels  using  trawl  gear.  The  share  of 
the  Pacific  cod  TAG  allocated  to  trawl 
gear  was  further  allocated  50  percent  to 
catcher  vessels  and  50  percent  to 
catcher/processor  vessels 
(§679.20(a)(7)(i)(B)). 

As  of  August  1, 1998,  the 
Administrator,  Alaska  Region,  NMFS, 
has  determined  that  16,615  mt  remain 
in  the  trawl  catcher/processor  vessel 
share  and  projects  that  the  trawl 
catcher/processor  sector  will  not  harvest 
7,000  mt  of  that  share  during  the 
remainder  of  1998. 

Therefore,  pursuant  to 
§  679.20(a)(7)(ii)(A).  NMFS  proposes  to 
make  the  projected  unused  amount  of 
the  trawl  catcher/processor  share  of 
Pacific  cod  available  to  the  trawl  catcher 
vessel  sector.  In  accordance  with 
§679.20(a)(7)(ii)(B),  NMFS  also  is 


proposing  to  reallocate  the  projected 
unused  amount  (7,000  mt)  of  Pacific  cod 
firom  trawl  catcher/processors  to  vessels 
using  hook-and-line  or  pot  gear. 

NMFS  invites  public  comments, 
particularly  from  the  trawl  catcher 
vessel  sector,  on  NMFS's  determination 
that  the  trawl  catcher/processor  sector 
will  not  be  able  to  harvest  its  share  of 
the  Pacific  cod  TAG,  on  whether  the 
catcher  vessel  sector  would  be  able  to 
harvest  the  projected  unused  catcher/ 
processor  share,  and  on  NMFS's 
proposal  to  reallocate  the  unused 
amount  of  Pacific  cod  from  the  trawl 
catcher/processor  sector  to  hook-and- 
line  and  pot  gear.     . 

Classification 

This  action  is  taken  under  50  CFR 
679.20  and  is  exempt  from  0MB  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  27, 1998. 
Brucx  C  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-23796  Filed  9-3-98;  8:45  am] 
BILUNG  COOE  3S10-22-f 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[FV-96-3281 

Request  for  Comments  on  the 
Qualified  Through  Verification 
Program  for  the  Fresh-Cut  Produce 
Industry 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice,  request  for  comment. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  seeking  comment 
on  the  "Qualified  Through  Verification" 
Program  (QTV).  The  program,  which 
began  in  January  1996,  is  a  pilot 
program  provided  under  the  authority  of 
the  Agricultural  Marketing  Act  (AMA) 
of  1946,  as  amended.  The  program 
provides  for  voluntary  audit-based 
inspections  for  wholesomeness  and  food 
safety.  A  new  service  was  requested  by 
representatives  of  the  fresh-cut  produce 
industry  that  would  address 
wholesomeness  in  conjunction  with 
food  safety  under  Hazard  Analysis 
Critical  Control  Points  (HACCP)  criteria, 
and  Food  and  Drug  Administration 
(FDA)  current  Good  Manufacturing 
Practices  (cGMPs).  Under  a  "pilot 
program",  the  Agricultural  Marketing 
Service  (AMS)  has  found  that  QTV 
fosters  a  proactive  approach  by  the 
production  facility's  management  for 
identifying  process  deficiencies  during 
production  rather  than  after  production 
is  completed. 

DATES:  Comments  must  be  received  on 
or  before  November  3, 1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  notice.  Comments  must 
be  sent  in  duplicate  to  the  Office  of  the 
Branch  Chief,  Processed  Products 
Branch,  Fruit  and  Vegetable  Programs, 
Agricultiu-al  Marketing  Service,  U.S. 
Department  of  Agriculture,  STOP  0247, 
P.O.  Box  96456.  Washington,  DC. 


20090-6456  or  e-mailed  to 

James r rodeheaver@usda.gov. 

Comments  should  note  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  would  be  made  available 
for  public  inspection  in  the  Office  of  the 
Branch  Chief  during  regular  business 
hours  at  1400  Independence  Avenue, 
SW,  Room  0709,  South  Building, 
Washington,  DC  20250-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  R.  Rodeheaver,  Branch  Chief, 
Processed  Products  Branch,  Fruit  and 
Vegetable  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  STOP  0247,  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
Telephone  (202)  720-4693. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  requesting  comments  on  the 
QTV  program  which,  since  January 
1996,  has  been  a  pilot  program.  This 
service  is  performed  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621-1627). 

The  QTV  Program  was  developed  in 
1995  by  AMS  in  response  to  a  request 
by  the  International  Fresh-cut  Produce 
Association  (IFPA).  A  notice  was 
published  in  the  Federal  Register  on 
December  20. 1996  aimouncing  the 
program.  AMS's  QTV  Program  is  a 
voluntary  audit  and  verification  service 
using  science-based  techniques  that 
helps  maintain  public  confidence  in  the 
wholesomeness  of  minimally  processed 
fiiiits  and  vegetables.  Minimally 
processed  fruits  and  vegetables  are 
products  that  have  been  freshly  cut. 
washed,  packaged,  and  maintained  with 
refiigeration.  IFPA  is  one  of  the  major 
trade  associations  that  represents  the 
fresh-cut  produce  industry.  As  currently 
constituted.  QTV  is  directed  only 
toward  the  fresh-cut  produce  industry. 
A  producer  of  bottled  water  has  asked 
AMS  to  provide  QTV  services  to  them. 
Although  the  Agency  has  declined  the 
request,  AMS  would  welcome  input 
regarding  extending  QTV  to  this  or  other 
products. 

Since  January  1996,  AMS  has  offered 
the  QTV  pilot  program  as  a  voluntary 
auditing  and  verification  service.  The 
program  manual  has  been  revised  twice 
(once  in  October  1997,  with  the  most 
recent  revisions  in  July,  1998)  based  on 
the  agency's  experience. 

QTV  allows  AMS  to  provide  services 
that  help  food  processors  develop  food 
safety  plans  based  on  sound  scientific 
and  objective  techniques  under  HACCP. 


HACCP  is  widely  viewed  as  an  effective 
and  rational  means  of  assuring  food 
safety  from  harvest  to  consumption. 
Under  HACCP,  safe  production  of  food 
products  is  guided  by  identifying, 
evaluating,  and  controlling  food  safety 
hazards. 

Since  1985,  the  National  Academy  of 
Sciences  has  strongly  endorsed  HACCP 
as  the  most  effective  and  efficient  means 
of  ensuring  the  safety  of  our  food 
supply.  Regulatory  agencies  such  as  . 
FDA  and  the  Food  Safety  Inspection 
Service  (FSIS)  have  required  companies 
to  implement  HACCP  for  seafood, 
(December  18, 1995  (60  FR  65096)),  and 
meat  and  poultry,  (July  25, 1996  (61  FR 
38805)).  HACCP  is  currently  being 
proposed  to  regulate  the  fruit  and 
vegetable  juice  industry,  (April  24, 1998 
(63  FR  20450  and  20486)).  Currently. 
HACCP  is  not  required  for  the  fi«sh-cut 
fruit  and  vegetable  industry. 

The  principles  of  HACCP.  as  provided 
by  the  National  Advisory  Committee  on 
the  Microbiological  Criteria  for  Foods 
(NACMCF)  adopted  November  1989  and 
amended  in  1992  and  1997  are: 
Principle  1:  Conduct  a  hazard  analysis. 
Principle  2:  Determine  critical  control 

points. 
Principle  3:  Establish  critical  limits. 
Principle  4:  Establish  monitoring 

procedures. 
Principle  5:  Establish  corrective  actions. 
Principle  6:  Establish  verification 

procedures. 
Principle  7:  Establish  record-keeping 

and  documentation  procedures. 
Hazards  may  be  microbiological, 
chemical,  or  physical.  HACCP  uses 
preventive  measures  and  predetermined 
corrective  actions  at  specific  points  in 
the  production  process  identified  as 
critical  control  points  based  on  a 
comprehensive  hazard  analysis  of  the 
food  being  produced.  As  defined  by  the 
NACMCF,  a  criticiil  control  point  is  a 
step  in  a  process  at  which  control  can 
be  applied  and  is  essential  to  prevent  or 
eliminate  a  food  safety  hazard  or  reduce 
it  to  an  acceptable  level. 

In  addition  to  the  Agency's 
experience  from  present  audit  based 
programs,  AMS  processed  fruit  and 
vegetable  inspectors  verify  that  food 
processing  facilities  where  AMS  has 
contracted  to  perform  in-plant  product 
certification  are  conforming  to  FDA 
cGMP's  and  are  handling  adulterated 
products  in  accordance  with  FDA 
requirements. 
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QTV  is  not  a  mandatory  or  regulatory 
program  like  other  HACCP  based 
programs  established  or  proposed  by 
FDA  and  FSIS.  Participation  in  QTV 
does  not  relieve  a  facility  of  its 
responsibilities  with  respect  to  FDA  or 
other  food  safety  regulators.  AMS 
believes  that  participation  in  QTV  will 
help  firms  comply  with  food  safety 
regulations. 

A  company  that  is  interested  in  the 
QTV  pilot  program  begins  by  requesting 
the  Agency  to  perform  a  program 
presentation  and  conduct  a  plant  survey 
of  the  company's  facilities.  At  the 
meeting,  AMS  seeks  commitment  to  the 
QTV  concept  from  senior  management 
and  recommends  HACCP-based  training 
for  key  plant  personnel.  Also,  any 
deficiencies  in  the  facility  or  staff 
training  identified  by  AMS  during  the 
QTV  approval  process  must  be 
addressed  satisfactorily  before  the  plant 
can  enter  the  program. 

A  QTV  plan  is  developed  by  a 
company,  then  submitted  to  AMS  for 
review.  The  QTV  plan  is  then  evaluated 
based  on  the  criteria  for  the  program. 
When  a  company  submits  its  draft  QTV 
plan  to  AMS  for  review,  AMS  considers 
the  submission  as  the  firm's  application 
for  QTV  certification  for  the  facility 
covered  by  the  plan.  The  Agency 
reviews  QTV  plans  in  the  order  in 
which  they  are  received.  Draft  QTV 
plans  are  generally  reviewed  within  30 
days.  Later  drafts,  if  revisions  to  the 
Q'TV  plan  are  necessary,  are  usually 
reviewed  within  two  weeks.  A 
company's  progress  in  the  QTV  Program 
is  based  on  the  speed  vdth  which  a  firm 
has  revised  its  QTV  plan  and  completed 
any  necessary  training  or  facility 
modifications. 

The  QTV  plan  includes: 

(Note:  A  more  detailed  list  of  technical  terms 
and  definitions  can  be  found  in  the  QTV 
Program  Manual,  entitled  '  "Qualified 
Through  Verification"  Program  for  the  Fresh- 
Cut  Produce  Industry";  the  QTV  Program 
Manual  is  available  on  the  USDA  website  at 
http://www.ains.usda.gov/fv/qtv.htm  or  by 
contacting  the  Processed  Products  Branch 
Chief,  at  the  address  given  above.  Interested 
parties  are  invited  to  submit  comments  on 
the  QTV  Program  Manual  to  the  same 
address.) 

1.  Organizational  Chart  and 
Narrative:  A  diagram  identifying  the 
personnel  responsible  for  developing 
and  implementing  the  QTV  plan;  a 
narrative  describing  the  duties  of  the 
identified  personnel  specific  to  QTV 
and  HACCP  requirements. 

2.  Description  of  Product  and  Labels: 
A  list  of  all  major  groups  of  finished 
processed  fruit  and  vegetable  products 
that  are  to  be  covered  under  the  QTV 
Program.  The  description  includes  but 


is  not  limited  to  product  mixes,  package 
sizes,  ingredients,  and  shelf- life. 
Examples  of  the  primary  package  labels 
are  to  be  included  in  this  section  of  the 
plan. 

3.  Process  Flow  Charts  and  Process 
Flow  Narrative:  The  flow  chart(s) 
illustrates  the  operational  steps 
involved  with  a  product  or  similar 
products  writh  designations  of  critical 
control  points  and  control  points.  The 
process  flow  narrative  is  a  description  of 
each  operational  step  involved  with  a 
product  or  similar  products  with 
designations  of  critical  control  points 
and  control  points. 

4.  Hazard  Analysis:  This  is  an 
evaluation  of  all  the  potential  hazards 
that  can  be  associated  with  the  products 
produced  in  the  facility  as  well  as  in  the 
growing,  harvesting,  transporting  and 
storing  of  these  products.  This 
evaluation  is  used  to  determine  which 
hazards  must  be  addressed  in  the 
HACCP  plan.  A  thorough  hazard 
analysis  is  the  most  important  step 
towards  developing  an  effective  HACCP 
plan  for  QTV.  It  requires  extensive 
review  by  the  company  HACCP  team 
and,  if  additional  expertise  is  needed, 
outside  experts. 

5.  Critical  Control  Point  (CCP) 
Narrative  and  Worksheet:  The 
worksheet  is  a  description  of  the 
following  information  for  each  CCP. 

(a)  Location  of  the  Critical  Control  Point 

(b)  Hazard(s)  to  be  controlled  at  Critical 
Control  Point 

(c)  Preventive  Measures 

(d)  Critical  Limits 

(e)  Monitoring  Procedures 

(f)  Corrective  Actions 

(g)  Records 

(n)  Verification 

6.  Record  Keeping:  Record  keeping  is 
a  method  of  documenting  and  filing 
information  relevant  to  HACCP  and  the 
QTV  plan.  These  records  must  be 
identified  and  easily  accessible  for 
review  by  AMS  auditors. 

7.  Verification  Procedures:  These 
procediu'es  describe  methods  the 
company  will  use  daily,  monthly,  and 
annually,  to  determine  the  overall 
effectiveness  of  its  QTV  plan. 

8.  Sanitation  Standara  Operating 
Procedures  (SSOPs):  SSOPs  are  a 
comprehensive  description  of  the 
company's  program  to  ensure  sanitation 
compliance.  These  procediu«s  include 
listing  equipment  and  structures  to  be 
cleaned  and/or  sanitized,  and  the 
sanitation  schedule  for  each.  SSOPs 
should  also  identify  the  types  of 
chemicals  used,  where  and  how  they  are 
stored,  materials  and  methods  used, 
who  vsrill  perform  the  cleaning 
operations,  and  who  will  verify  that  the 
cleaning  was  done  properly. 


9.  Consumer  Complaints:  There  must 
be  an  established  procedure  for 
handling,  addressing,  and  recording 
consumer  complaints. 

10.  Recall  Procedures:  This  is  a 
method  of  positively  identifying. 
locating,  and  retrieving  products  that 
have  left  the  facility. 

11.  Microbiological  Testing  Program 
and  Corrective  Procedures:  "rhe 
microbiological  testing  program 
describes  the  procedures  employed  by 
the  applicant  to  ensure  that  the  product 
and  sanitation  techniques  comply  with 
regulations.  This  includes  testing  for 
specific  microorganisms  in  incoming 
product,  enviroiunental  testing  of  the 
facility  (equipment,  drains,  etc.).  and 
finished  product  testing.  The  QTV  plan 
must  specify  the  corrective  procedures 
that  will  be  imdertaken  if  specific 
microorganisms  are  found  during  testing 
that  could  result  in  product 
contamination.  — ~ 

12.  Additional  Elements  as  Described 
in  the  QTV  Program  Manual:  These 
include  a  pest  control  program,  standard 
operating  procedures,  standard  testing 
procedures,  an  employee  training 
program,  and  a  product  coding  system. 

Once  AMS  has  determined  mat  a 
firm's  QTV  plan  meets  QTV 
requirements,  the  company  must  then 
implement  the  AMS-accepted  plan  for  a 
minimum  of  30  days  to  demonstrate  that 
it  can  fulfill  its  plan's  requirements. 
After  the  30-day  period  and  when 
requested  by  the  plant,  AMS  will 
perform  the  validation  audit.  This  is  a 
complete  review  by  AMS  QTV  auditors 
of  the  company's  QTV  plan  in 
operation.  The  auditors  will  follow  the 
Systems  Audit  Checklist  (which  may  be 
found  in  the  QTV  Program  Manual). 

The  validation  audit  includes  a 
review  of  the  facility's  production 
records,  interviews  with  employees  at 
CCP's,  observation  of  employee  food 
handling  practices  during  each  shift, 
observation  of  cleaning  and  sanitizing  of 
equipment  before  and  during 
production,  review  of  the 
microbiological  testing  program,  and 
review  of  the  employee  training 
program.  The  plant  will  be  accepted 
into  the  QTV  Program  if  a  minimum  of 
a  Level  FV  rating  is  obtained  based  on 
the  results  of  the  validation  audit.  A 
Level  rv  rating  indicates  that  the  facility 
is  following  its  QTV  plan,  that  the  plan 
is  effective,  and  that  the  facility 
qualifies  for  unaimoimced  AMS  QTV 
audits  once  it  enters  a  contract  for 
service  with  AMS. 

AMS  and  the  company  will  then  enter 
into  a  contract  for  AMS  service  which 
includes  periodic  unannounced 
Systems  Audits.  The  company  agrees 
imder  the  contract  to  conform  to  the 
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Regulations  Governing  Inspection  and 
Certification  of  Processed  Fruits  and 
Vegetables  and  Related  Products  (7  CFR 
52.1  through  52.83)  and  instructions 
covering  inspection  and  certification. 
The  company  also  agrees  to  the 
following: 

Records — Maintain  and  make 
available  for  review  by  AMS  all  records 
required  by  the  QTV  plan  including,  but 
not  limited  to,  hazard  analysis, 
preventive  measures,  CCP  and  critical 
limit  documentation,  monitoring 
records  of  preventive  measures 
associated  with  CCP's,  corrective  action 
reports,  and  verification  records, 
including  consumer  complaints  relevant 
to  the  QTV  plan. 

Samples — Provide  reasonable 
quantities  of  product  samples  while 
participating  in  the  QTV  Program  at  no 
cost  to  the  Government. 

Surety— At  the  discretion  of  AMS, 
furnish  an  acceptable  surety,  effective 
prior  to  the  date  of  the  first  Systems 
Audit,  guaranteeing  payment  for  the 
services  to  be  rendered  in  an  amount 
sufficient  to  cover  estimated  billings  for 
a  period  of  three  months  in  the  form  of 
a  properly  executed  surety  bond  or 
advance  payment. 

Payment — Pay  by  check,  draft,  or 
money  order  drawn  to  the  order  of 
USDA  for.  the  service  covered  herein  on 
or  before  the  due  date  specified  on  the 
bill. 

Plant  Access — ^The  applicant  is 
responsible  for  granting  permission  for 
AMS  to  enter  plant  premises  to  perform 
Systems  Audits  at  emy  time. 

AMS  agrees  to  perform  the  following: 

Systems  Audits — Provide  objective 
third-party  verification  of  the 
applicant's  QTV  plan. 

Verification — Review,  evaluate,  and 
verify4he  effectiveness  of  the 
processor's  adherence  to  the  QTV  plan 
through  on-site  inspections,  evaluation 
of  production  processes  identified  in  the 
plan,  evaluation  of  product  samples, 
audit  of  plant  records  and  interviews 
with  plant  employees. 


Sanitation — Perform  sanitation 
inspections  and  report  to  company 
management  any  sanitation  deficiency 
which  may  result  in  an  unsatisfactory 
rating  or  cause  product  contamination. 

Sample — Randomly  draw  and 
evaluate  official  samples  to  verify  the 
effectiveness  of  the  applicant's  QTV 
plan  and  determine  if  end  items  comply 
with  applicable  specifications. 

Formulation — Verify  product 
formulation.  Audit  reports  and  records 
to  determine  if  documentation  of 
components  and  quantities  used  are 
accurate  and  complete. 

Calibration — Verify  procedures  used 
to  calibrate  scales  and  measuring 
devices.  Packaging  and  Labeling — Verify 
that  product  packaging  and  labeling  are 
in  compliance  with  the  applicable 
specifications  in  the  QTV  plan. 

Record  Keeping — Review  records 
associated  with  and  identified  in  the 
QTV  plan  to  determine  adherence  to  the 
plan. 

Exit  Interview — ^Discuss  and  report  the 
results  and  observations  with  the  firm 
after  each  QTV  Systems  Audit, 
providing  verification  reports,  sharing 
data  and  sample  results  as  necessary, 
allowing  for  voluntary  follow-up  and 
corrective  action,  where  appropriate. 
Provide  written  notification  in  the  event 
any  violative  condition  is  found. 

Report — Issue  a  report  to  plant 
management  on  Systems  Audits  and 
evaluations. 

Confidentiality — ^To  the  extent 
permitted  by  law,  consider  and  treat  any 
trade  secrets  or  confidential  information 
as  proprietary  and  confidential  and 
further  to  consider  any  QTV  records  and 
related  information  provided  to  AMS, 
because  of  the  company's  participation 
in  the  QTV  Program,  as  information  that 
is  voluntarily  submitted  to  the  Agency. 

Charges — Bill  the  applicant  for 
Systems  Audits  on  an  hourly  basis  in 
accordance  with  the  applicable  sections 
of  the  Regulations. 

Systems  Audits  shall  continue  until 
the  company  has  suspended  service. 


withdrawn,  been  debarred,  or  the 
agreement  is  terminated  by: 

Mutual  consent — either  party  giving 
the  other  party  30  days  advance  written 
notice  specifying  the  date  of  suspension 
or  termination; 

A  written  notice  by  AMS  if  the 
applicant  fails  to  honor  any  invoice  for 
fees  within  60  days  after  date  of  receipt; 

Bankruptcy  of  the  applicant  or  closing 
out  of  business,  or  change  in  controlling 
ownership  of  the  firm; 

AMS  at  any  time,  acting  pursuant  to 
any  applicable  law,  rule,  or  regulation, 
debarring  the  applicant  from  receiving 
any  further  benefits  of  the  service;  or 

Non-performance  by  the  applicant 
such  that  the  applicant  no  longer 
satisfies  the  requirements  for 
participation  in  the  QTV  Program. 

Following  validation  and  the  signing 
of  the  QTV  contract,  AMS  will  conduct 
unannounced  audits  at  scheduled 
intervals  as  set  forth  in  the  QTV 
Program  Manual.  The  company  may 
revise  its  QTV  plan  at  any  time,  subject 
to  AMS  review  and  approval. 

Whenever  an  AMS  auditor  identifies 
a  current  Good  Manufacturing  Practice 
violation  under  QTV,  whether  during 
the  Validation  Audit  or  subsequent 
unannounced  Systems  Audits,  the 
auditor  will  first  notify  the  processor. 
The  processor  is  responsible  for  taking 
proper  and  effective  corrective  action. 
The  extent  of  any  subsequent  actions  by 
AMS,  will  depend  upon  the  nature  of 
the  audit  finding  and  the  adequacy  of  a 
processor's  response. 

Traditionally,  shields  are  used  by 
AMS  for  marketing  as  an  identifying 
mark  of  a  program  service  in  its 
voluntary  programs.  The  shields  shown 
in  Figures  1  and  2  can  be  used  by 
facilities  that  have  been  successfully 
validated  and  have  entered  into  a  QTV 
contract.  The  processor's  name  and 
address  or  assigned  plant  number 
identifies  the  facility  as  approved  for  the 
QTV  plan. 
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AMS  welcomes  comments  on  how  to 
improve  the  design  or  wording  for  the 
shield,  whether  to  provide  for  an  official 
QTV  shield  at  all,  or  whether  the  use  of 
an  approved  official  QTV  mark  should 
in  some  way  be  limited.  The  Agency  is 
aware  of  differing  views  on  the  use  and 
design  of  the  QTV  mark. 

Two  types  of  marks  are  aveulable 
under  the  program  for  use  by  a  validated 
company.  One  shield.  Figure  1,  includes 
a  Q'TV  facility  number  within  the  shield 
and  can  be  used  by  a  company  with 
only  one  facility.  A  company  under  the 
same  name  with  multiple  facilities  can 
use  either  Figure  1  or  the  non-numbered 
QTV  shield  provided  the  QTV  facility 
number  is  also  included  on  the  label  in 
close  proximity  to  the  shield  in  Figure 
2.  Each  plant  successfully  operating 
under  an  approved  QTV  plem  has  a 
separate  QTV  identifying  number.  These 
approved  identification  marks  may  only 
be  used  on  products  specified  in  the 
QTV  plan. 

There  is  no  additional  charge  for  use 
of  the  QTV  shield.  Firms  may  use  the 
shield  in  their  advertising  and 
promotion.  This  activity  must  not, 
however,  suggest  that  products  bearing 
the  shield  are  safer  than  others  or 
otherwise  misrepresent  the  QTV  shield. 

QTV  facilities  that  fail  to  meet 
acceptable  QTV  audit  levels  will  be 
dropped  from  the  pilot  program. 
Products  from  such  facilities  may  not 
then  bear  the  QTV  shield  and  the 
facility  must  destroy  such  labels.  AMS 
verifies  that  the  facility  has  ceased  its 
use  of  the  approved  mark.  Unauthorized 
use  of  the  mark  may  violate  the  AMA 
of  1946  and/or  the  Perishable 
Agricultural  Commodities  Act  of  1930 
(PACA),  as  amended  (7  U.S.C.  499a- 
499s].  Violators  may  be  subject  to  fines 
and/or  imprisonment,  civil  penalties, 
loss  of  USDA  grading  and  certification, 
or  suspension  or  revocation  of  their 
PACA  license. 


-Blue  - 
-White- 
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AMS  maintains  a  copy  of  a  plant's 
QTV  plan  and  AMS.  QTV  auditors 
examine  but  do  not  normally,  copy  or 
remove  from  the  facility  any  plant 
documents  during  systems  audit.  QTV 
plans  in  AMS's  possession  remain  the 
property  of  the  company  and  will  be 
treated  as  privileged  or  confidential. 
AMS  will  maintain  as  confidential,  QTV 
related  records  and  plans  to  the  extent 
permitted  by  law. 

Beyond  the  costs  of  AMS  audits,  the 
overall  cost  of  participation  in  QTV  vfill 
vary  depending  on  a  company's  facility 
and  staff  preparation.  The  frequency  of 
AMS  audits,  and  hence  the  Agency's 
charges  for  its  services,  will  vary  based 
on  a  firm's  performance  as  determined 
by  the  periodic  QTV  audits.  After 
validation,  all  firms  begin  at  Level  IV, 
which  requires  an  unannounced  QTV 
audit  every  two  weeks.  Under  the 
original  QTV  Program  requirements 
dated  October  1995,  a  firm  which 
demonstrates  exemplary  performance 
during  all  audits  could  advance  from 
Level  IV  to  Level  I  (which  requires  the 
least  frequent  auditing)  in 
approximately  nine  months,  or  seven 
audits,  significantly  reducing  their  audit 
costs.  Firms  which  perform  well  will 
reduce  their  audit  costs  since  the 
frequency  of  AMS  unannounced  audits 
decreases  when  a  firm  is  able  to 
progress  from  Level  IV  to  Levels  III,  II, 
and  ultimately  to  Level  I.  Level  I  had 
required  an  imannoimced  audit  every 
six  months,  but  the  Agency  has  adjusted 
the  minimum  audit  rate  to  once  every 
three  months  in  the  current  revision 
dated  July  1998.  Under  the  new 
revision,  a  company  can  advance  from 
Level  IV  to  Level  I  in  seven  months  or 
five  audits. 

Fees  for  the  program  would  be 
provided  for  in  the  regulations  under 
§  52.51(a).  The  QTV  Program  is  funded 
entirely  through  user  fees.  The  fee 
currently  charged  for  QTV  services 
imder  the  pilot  program  is  $41.00  per 
hour  (see  7  CFR  52.42).  This  fee  is 


QTV  NO.    000 
Figure  2 


charged  for  the  time  required  by  AMS 
personnel  to  travel  to  and  from  an  audit 
site,  do  the  audit,  and  perform 
associated  administrative  activities. 
Currently,  the  door-to-door  cost  for  a 
typical  eight-hour  QTV  Systems  Audit, 
based  on  recently  completed  QTV 
Systems  Audits  by  two  auditors,  has 
averaged  between  $1700.00  and 
$2000.00.  As  the  QTV  Program 
continues  and  AMS  knows  more 
precisely  the  program  costs,  it  will  make 
any  necessary  fee  rate  adjustments. 
Costs  for  analytical  work  regularly 
performed  by  a  firm  or  an  outside 
provider  to  support  a  firm's  QTV 
Program  is  the  firm's  responsibility. 

There  are  approximately  300  to  400 
fi^sh-cut  processors  according  to  IFPA 
estimates.  This  estimate  does  not 
include  an  unknown  number  of 
restaurants,  produce  wholesalers,  or 
retailers  that  may  process  fruits  and 
vegetables  for  salads  or  other  purposes. 
There  are  currently  seven  plants 
participating  in  Systems  Audits  under 
the  program.  These  plants  include  small 
to  large-size  processors. 

AMS  has  identified  a  need  for 
participation  from  the  private  sector  in 
training,  consulting,  and 
microbiological  testing  for  QTV  Program 
applicants.  Several  private  laboratories 
have  taken  the  initiative  to  provide 
these  services  and  are  currently  working 
jointly  with  AMS  in  training  and  QTV 
plan  development  for  several 
applicants.  This  cooperation  has  proven 
beneficial  to  all  parties. 

AMS  invites  comments  on  the 
program,  use  of  the  shield,  requirements 
of  the  program,  and  quaUty  versus  food 
safety  issues. 

This  notice  has  a  60-day  comment 
period.  All  interested  parties  will  have 
an  opportimity  to  express  their  views. 
Once  the  comment  period  has  closed, 
AMS  will  review  and  consider  all 
comments  before  making  further 
decisions  about  the  QTV  Program. 
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Dated:  August  28, 1998. 
Enrique  E.  Figueroa, 
Administrator,  Agricultural  Marketing 
Service. 
(FR  Doc.  98-23903  Filed  9-3-98;  8:45  am] 

BILUNG  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwest  Washington  Provincial 
Advisory  Committee  Meeting  Notice 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  Thursday,  September  17, 1998, 
in  Stevenson.  Washington,  at  the  Rock 
Creek  Center  (Rock  Creek  Drive)  in  the 
auditorium.  The  meeting  will  begin  in 
10  a.m.  emd  continue  imtil  5  p.m.  The 
purpose  of  the  meeting  is  to  provide 
information  on  (1)  the  Status  of 
Watersheds  on  the  Gifford  Pinchot 
National  Forest,  (2)  Social  and 
Economic  Factors,  and  (3)  Public  Open 
Forum.  All  Southwest  Washington 
Provincial  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend.  The  "open  forum"  provides 
opportunity  for  the  public  to  bring 
issues,  concerns,  and  discussion  topics 
to  the  Advisory  Committee.  The  "open 
forum"  is  scheduled  as  part  of  agenda 
item  (3)  for  this  meeting.  Interested 
speakers  will  need  to  register  prior  to 
the  open  forum  period.  The  committee 
welcomes  the  public's  written 
comments  or  committee  business  at  any 
time.  - 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Linda  Turner,  Public  Affairs 
Specialist,  at  (360)  891-5195,  or  write 
Forest  Headquarters  Office,  Gi^ord 
Pinchot  National  Forest,  10600  NE  51st 
Circle,  Vancouver,  WA  98682. 

Dated:  August  27, 1998. 
Thomas  Mulder, 
Administrative  Officer. 
(FR  Doc.  98-23847  Filed  9-3-98;  8:45  am) 

BILUNC  CODE  341»-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Northern  Goshawk  Habitat 
Management 

ACTION:  Proposal  to  prepare  interim 
direction  for  Northern  Goshawk  habitat 


management  in  the  Intermountain 
Region.  (R4)  U.S.  Forest  Service. 

SUMMARY:  Notice  is  hereby  given  that 
the  Regional  Forester  (R4),  in 
cooperation  with  Bureau  of  Land 
Management  and  the  USDI-Fish  and 
Wildlife  Service,  is  reviewing  Utah 
state-wide  information  (Habitat 
Assessment  and  Management 
Recommendations  for  the  Northern 
Goshawk  in  the  State  of  Utah  (in  press) 
and  USDI-FWS  12-month  finding  on  a 
petition  to  list  the  northern  goshawk 
(FR.  June  29. 1998.  Volume  63.  Number 
124,  pages  35183  to  35184))  relating  to 
the  sustainability  of  habitat  for  the 
northern  goshawk.  A  Conservation 
Strategy  and  Agreement  for  the 
Management  of  Northern  Goshawk 
Habitat  in  Utah  is  being  developed 
based  on  the  Assessment.  The  Forest 
Service  is  proposing  to  amend  regional 
direction.  Regional  Guides,  and  Forest 
Plans  to  incorporate  interim  direction  in 
the  form  of  goals  and  objectives,  desired 
habitat  conditions,  standards  and 
guidelines,  and  monitoring 
requirements  based  on  the  information 
in  the  Assessment  and  the  Strategy.  The 
interim  direction  will  apply  to  National 
Forest  System  Lands  throughout  Utah. 

The  purpose  and  need  for  the 
proposed  action  is  to  provide  state-wide 
consistency  in  future  project  design, 
implementation  and  monitoring  that 
will  insure  long-term  goshawk  habitat 
sustainability  throughout  the  state  of 
Utah.  The  proposed  amendment  to  the 
Regional  Guide  and  six  national  forests 
in  Utah  would  be  prospective  only,  and 
would  not  apply  to  projects  that  have 
been  approved  prior  to  the  effective  date 
of  the  amendments.  This  action  will 
provide  interim  direction  to  protect 
habitat  and  populations  of  northern 
goshawks  until  existing  forest  plans  are 
revised  or  suitably  amended. 
Specifically,  the  proposed  action  will 
include  National  Forest  System  Lands 
on  the  Wasatch-Cache,  Uinta,  Ashley, 
Manti-LaSal,  Fishlake  and  Dixie 
National  Forests  in  the  Intermoimtain 
Region. 

The  Forest  Service  serves  notice  that 
the  agency  is  seeking  information  and 
comments  from  federal,  state,  and  local 
agencies,  and  other  individuals  or 
orgfmizations  who  may  be  interested  or 
affected  by  the  proposed  action  for  the 
sustainability  of  northern  goshawk 
habitat  in  Utah..  This  input  will  be  used 
in  preparing  regional  direction.  Forest 
Plan  amendments  and/or  Guides,  and 
accompanying  environmental  analyses. 

Written  comment  should  be  sent  to 
the  agency  within  30  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 


SUPPLEMENTARY  INFORMATION:  The  Forest 
Service,  in  accordance  with  16  U.S.C. 
1604  and  36  CFR  parts  219  et  seq., 
develops  Land  and  Resource 
Management  Plans  to  provide  for 
multiple  use  and  sustained  yield  of 
products  and  services  including  outdoor 
recreation,  range,  timber,  watershed, 
wildlife  and  fish,  and  wilderness.  At  its 
discretion,  the  Forest  Service  may 
amend  Regional  Guides  (36  CFR  219.8) 
and/or  Forest  Plans  based  on  the  results 
of  monitoring  and  evaluation  (36  CFR 
219.10(f),  219.12(k)).  Review  of  research 
reports,  published  professional  papers 
and  agency  assessments  indicates  that 
additional  long  term  progretmmatic 
habitat  management  direction  may  be 
warranted  for  the  northern  goshawk  in 
Utah.  This  long-term  approach  is  being 
developed  through  the  Conservation 
Strategy  and  Agreement  for  the 
Management  of  Northern  Goshawk 
Habitat  in  Utah  (to  be  released  in  the  fall 
of  1998).  This  interim  direction  is  being 
proposed  to  preserve  options  for  long 
term  management  that  will  be 
developed  during  Forest  Plan  revision. 
Once  the  conservation  strategy  is 
released  that  information  plus  the 
current  policy  direction  to  use  the  1992 
Reynolds  et  al.,  report  will  be  used 
during  project  level  design  and  National 
Environmental  Policy  Act  (NEPA) 
analysis  and  disclosure  of  effects. 

A  range  of  alternatives  will  be 
considered.  One  of  these  will  be  the  "no 
action"  alternative  in  which  current 
management  would  continue.  Other 
alternatives  could  examine  the  effect  of 
varying  approaches  to  the  interim 
direction. 

The  Forest  Service  is  seeking 
information  and  coniments  from  federal, 
state  and  local  agencies,  eind  other 
individuals  and  organizations  who  may 
be  interested  or  affected  by  the  proposed 
action.  This  information  will  be  used  in 
determining  the  scope  of  the 
amendments  to  the  Regional  Guide, 
direction,  and  Forest  Plans.  Prior  to 
completing  these  amendments,  the 
Forest  Service  will  publish  a  Notice  of 
Intent  (NOI)  in  the  Federal  Register  to 
describe  the  specific  proposal  and  type 
of  NEPA  documentation.  At  the  time 
such  a  Notice  is  published,  there  will  be 
additional  opportujiities  for  public 
comment. 

The  responsible  official  will  be  the 
Regional  Forester  for  the  Intermountain 
Region;  Intermountain  Region,  Federal 
Building.  324  25th  Street,  Ogden,  Utah 
84401. 

The  determination  of  proposed 
amendments  is  expected  to  be 
completed  and  available  for  public 
review  by  November  30, 1998.  At  that 
time  an  improved  estimate  of  time  for 
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amendments  and/or  revisions  will  be 
available  although  we  expect  most  of 
the  amendment  work  to  take  less  than 
a  year. 

Dated:  August  31. 1998. 
Jack  A.  Blackwell, 

Regional  Forester.  Intermountain  Region. 
(FR  Doc.  98-23858  Filed  9-3-98;  8:45  am] 

BtLUNO  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Solicitation  of  Nominations  for 
Memt>ers  of  the  Grain  Inspection 
Advisory  Committee 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration.  USDA. 
ACTION:  Notice  to  solicit  nominees. 

SUMMARY:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GBPSA) 
is  announcing  that  nominations  are 
being  sought  for  persons  to  serve  on 
GIPSA's  Grain  Inspection  Advisory 
Committee. 

SUPPLEMENTARY  INFORMATION:  Under 
authority  of  section  20  of  the  United 
States  Grain  Standards  Act  (Act)  Pub.  L. 
97-35.  the  Secretary  of  Agricultiue 
established  the  Grain  Inspection 
Advisory  Committee  (Advisory 
Committee)  on  September  29, 1981,  to 
provide  advice  to  the  Administrator  on 
implementation  of  the  Act.  Section  14  of 
the  United  States  Grain  Standards  Act 
Amendments  of  1993,  Pub.  L.  103-156, 
extended  the  authority  for  the  Advisory 
Committee  through  September  30,  2000. 

The  Advisory  Committee  presently 
consists  of  15  members,  appointed  by 
the  Secretary,  who  represent  the 
interests  of  grain  producers,  processors, 
handlers,  merchandisers,  consumers, 
and  exporters,  including  scientists  with 
expertise  in  research  related  to  the 
policies  in  section  2  of  the  Act. 
Members  of  the  Committee  serve 
without  compensation.  They  are 
reimbursed  for  travel  expenses, 
including  per  diem  in  Heu  of 
subsistence,  for  travel  away  from  their 
homes  or  regular  places  of  business  in 
performance  of  Committee  service,  as 
authorized  under  section  5703  of  title  5, 
United  States  Code.  Alternatively,  travel 
expenses  may  be  paid  by  Committee 
members. 

Nominations  are  being  sought  for 
persons  to  serve  on  the  Advisory 
Committee  to  replace  the  five  members 
and  six  alternate  members  whose  terms 
expire  in  December  1998. 

Persons  interested  in  serving  on  the 
Advisory  Committee,  or  in  nominating 


individuals  to  serve,  should  contact: 
GIPSA,  by  telephone  (tel:  202-720- 
0219),  fax  (fax:  202-205-9237).  or 
electronic  mail  (e-mail: 
mplaus@fgisdc.usda.gov)  and  request 
Form  AD-755,  which  must  be  * 

completed  and  submitted  to  GIPSA  by 
fax  or  at  the  following  address:  GIPSA, 
1400  Independence  Ave.,  SW.  Stop 
3601.  Washington,  DC  20250-3601. 
Form  AD-755  must  be  received  not  later 
than  November  3, 1998. 

Nominations  are  open  to  all 
individuals  without  regard  to  race, 
color,  religion,  sex,  national  origin,  age, 
mental  or  physical  handicap,  marital 
status,  or  sexual  orientation.  To  ensure 
that  recommendations  of  the  Committee 
take  into  accoimt  the  needs  of  the 
diverse  groups  served  by  the 
Department,  membership  shall  include, 
to  the  extent  practicable,  individuals 
with  demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

The  final  selection  of  Advisory 
Committee  members  and  alternates  will 
be  made  by  the  Secretary. 

Dated:  August  28, 1998. 
David  R.  Shipman, 
Acting  Administrator. 
[FR  Doc.  98-23790  Filed  »-3-98;  8:45  am] 
BILUNO  CODE  3410-EN-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

agency:  Committee  for  Piirchase  From 

People  Who  Are  BUnd  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  fiY)m 

the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  October  5. 1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3.  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July  2, 
17  and  24, 1998,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 


(63  FR  36212.  38555,  39812  and  39813) 
of  proposed  additions  to  and  deletions 
from  the  Prociuement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  ciurent  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  prociirement  by 
the  Federal  Government  imder  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the  . 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regxxlatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  folio vraig  services 
are  hereby  added  to  the  Procurement 
List: 

Base  Supply  Center,  Fort  Bliss.  Texas. 
Janitorial/Custodial.  MacDill  Air  Force 

Base,  Florida. 
Janitorial/Custodial.  Naval  Hospital  and 

Dental  Clinic,  Naval  Education  and 

Training  Center,  Buildings  1,  23,  44, 

46, 1121  and  1173,  Newport,  Rhode 

Island. 
Mailing  Service,  U.S.  Patent  and 

Trademark  Office.  Office  of  Finance, 

Arlington,  Virginia. 
Laundry  Service.  Naval  Air  Station, 

Galley  Building  794,  San  Diego, 

California. 
Laundry  Service,  Naval  Station,  Everett. 

Washington. 
Warehouse  Operation.  USDA,  U.S. 

Army  Charles  Melvin  Price  Support 

Center.  Rural  Development  Facility. 
-    Warehouse  #2.  Building  309.  Granite 

Qty,  Illinois. 
Warehouse  Operation.  Department  of 

Veterans  Affairs,  Service  and 

Distribution  Center,  Building  37, 

Hines,  Illinois. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effiective 
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date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  signiHcant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entides  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
deleted  from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  eire  hereby  deleted  from 
the  Procurement  List: 

Bedspread 

7210-00-728-0181 
7210-00-728-0184 
7210-00-728-0185 
Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

|FR  Doc.  98-23955  Filed  9-3-98;  8:45  am] 

BILUNG  CODE  t353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  BUnd  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  euid 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  and  services 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  5. 1998. 


ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Conmienters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Battleboard  Kit,  Identification 

2590-01-411-4390 
2590-01-411-4391 
2590-01-394-2530 
2590-01-392-0285 


2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-301- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 
2590-01- 


■392-0286 
■392-0287 
■392-0288 
■392-0290 
■392-0291 
■392-0292 
■392-1565 
■392-1566 
■392-6898 
■394-2531 
■394-2534 
■394-5635 
■394-5638 
■394-5639 
■394-5640 
■394-5641 
■394-7635 
■394-7636 
■394-7838 
■394-8449 
■398-3172 
■398-3835 
■398-3836 
■398-3837 
■398-3838 
■398-3839 
398-3841 
■398-3842 
■398-3843 
■398-3844 
■398-3845 
398-3846 
■398-3847 
398-5161 
398-5163 
■398-5164 
■398-5165 
■398-5166 
■398-5167 
■398-5168 
■398-5169 
■398-5170 
■398-5171 
•398-5172 
■398-5173 
■398-5174 
■398-5175 
■398-5176 
■398-5177 
■398-5178 
■398-5179 
■398-5180 
■398-6291 
■398-6718 
■398-6719 
■398-6722 
■398-6723 
■398-6724 
■398-6725 
■398-6726 
■398-6727 
■398-6728 
■398-6729 
■398-6730 
■398-6731 
■398-6732 
■398-6733 
■398-6734 
■39a-6735 
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2590-01-398-6736 

2590-01-398-6737 

2590-01-398-6738 

2590-01-398-6739 

2590-01-398-6740 

2590-01-398-6741 

2590-01-398-6742 

2590-01-398-6743 

2590-01-398-6744 

2590-01-398-6745 

2590-01-398-6746 

2590-01-398-6747 

2590-01-398-6748 

2590-01-398-6749 

2590-01-398-7187 

2590-01-398-7188 

2590-01-398-7189 

2590-01-398-7190 

2590-01-398-7191 

2590-01-398-7192 

2590-01-398-7193 

2590-01-398-7194 

2590-01-398-7195 

2590-01-398-7196 

2590-01-398-7197 

2590-01-398-7198 

2590-01-398-8072 

2590-01-398-8073 

2590-01-398-8074 

2590-01-398-8075 

2590-01-398-8076 

2590-01-398-8077 

2590-01-398-8078 

2590-01-398-8079 

2590-01-398-8080 

2590-01-398-8081 

2590-01-398-8082 

2590-01-398-8083 

2590-01-398-8084 

2590-01-398-8085 

2590-01-398-8086 

2590-01-398-8087 

2590-01-398-8088 

2590-01-398-8089 

2590-01-398-8090 

2590-01-399-1362 

2590-01-399-1363 

2590-01-399-1364 

2590-01-399-1365 

2590-01-399-1935 

2590-01-399-2932 

2590-01-399-2933 

2590-01-399-2934 

2590-01-399-2936 

2590-01-399-2937 

2590-01-399-3840 

2590-01-399-5100 

2590-01-399-5863 

2590-01-399-5864 

2590-01-399-5865 

2590-01-399-5866 

2590-01-399-5867 

2590-01-399-6773 

2590-01-399-6774 

2590-01-399-7502 

2590-01-400-0372 

2590-01-400-1809 

2590-01^00-1810 

2590-01-406-0481 


2590-01-411-2566 
2590-01-411-3170 
2590-01-411-3171 
2590-01-411-3172 
2590-01-411-3174 
2590-01-411-4393 
2590-01-420-2875 
2590-01-420-2877 
2590-01-420-2878 
2590-01-420-5984 
2590-01^21-7060 
2590-01-421-7067 
NPA:  Crossroads  Rehabilitation 
Systems,  Inc.  Indianapolis,  Indiana 

Services 

Food  Service  Attendant 

Enlisted  Dining  Facility  and  Summer 

Camp 
United  States  Military  Academy 
West  Point,  New  York 
NPA:  Orange  County  Rehabilitation 

Center — Occupations,  Inc. 

Middletov^m,  New  York 

Grounds  Maintenance 

Florida  Caribbean  Science  Center  7920 

NW  71st  Street 
Gainesville,  Florida 
NPA:  Association  for  Retarded  Citizens 

of  Alachua  County,  Inc.  Gainesville, 

Florida 
Janitorial/Custodial 
Florida  Caribbean  Science  Center  7920 

NW  71st  Street 
Gainesville,  Florida 
NPA:  Association  for  Retarded  Citizens 

of  Alachua  Coxmty,  Inc.  Gainesville, 

Florida 
Janitorial/Custodial 
Postwide  _ 

Fort  Stewart,  Georgia 
NPA:  Goodwill  Industries  of  the  Coastal 

Empire,  Inc.  Savannah,  Georgia 
Operation  of  Postal  Service  Center 
Langley  Air  Force  Base,  Virginia 
NPA:  Virginia  Industries  for  the  Blind 

Richmond,  Virginia 
Operation  of  Postal  Service  Center  and 

Base  Information  Transfer  Services 
Lackland  Air  Force  Base,  Texas 
NPA:  Goodwill  Industries  of  San 

Antonio  San  Antonio,  Texas 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substemtial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 


commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  vrith  the  commodities  and 
services  proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  and 
services  have  been  proposed  for 
deletion  from  the  Procurement  List: 

Commodities 

Mophead,  Wet 

7920-00-926-5499 
7920-00-926-5501 
7920-00-926-5502 
7920-00-926-5498 

Bag,  Evidence 

8105-00-NIB-0004 
8105-00-NIB-0005 
8105-00-NIB-0002 
8105-00-NIB-OOOl 
8105-00-NIB-0003 

Services 

Administrative  Services 

Social  Security  Administration 

Great  Lakes  Program  Service  Center 

600  West  Madison  Street 

Chicago,  Illinois 

Janitorial/Custodial 

Federal  Archives  and  Record  Center 

Building  12  and  22 

Military  Ocean  Terminal 

Bayonne,  New  Jersey 

Janitorial/Custodial 

U.S.  Army  Reserve  Center 

400  Horsham  Road 

Horsham,  Pennsylvania 

Janitorial/Custodial 

U.S.  Army  Reserve  Center 

Division  &  Woodlawn  Avenue 

Willow  Grove,  Pennsylvania 

Janitorial/Custodial 

Federal  Building 

100  Bluestone  Road 

Mount  Hope,  West  Virginia 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  98-23956  Filed  9-3-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-421-804]     . 

Cold-Rolled  Carbon  Steel  Flat 
Products  From  the  Netherlands: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
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action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  requests  from 
the  petitioners  and  respondent,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  cold-rolled 
carbon  steel  flat  products  from  the 
Netherlands.  The  review  covers  one 
manufacturer/ exporter  of  the  subject 
merchandise  to  the  United  States  and 
the  period  August  1, 1996  through  July 
31, 1997. 

We  have  preliminarily  determined 
that  respondent  has  made  sales  below 
normal  value  during  the  period  of 
review.  If  these  preliminary  results  are 
adopted  in  our  flnal  results  of  review, 
we  will  instruct  the  U.S.  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the  argiunent 
(no  longer  than  five  pages,  including 
footnotes). 

EFFECTIVE  DATE:  September  4, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  M.  Kramer  or  Linda  Ludwig, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-0405  or  482-3833, 
respectively. 

APPLICABLE  STATUTE:  Unless  otherwise 
indicated,  all  citations  to  the  Trade  and 
Tariff  Act  of  1930.  as  amended  (the  Act) 
are  references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act  of  1994 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  references  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (1998). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce 
published  an  antidumping  duty  order 
on  cold-rolled  carbon  steel  flat  products 
from  the  Netherlands  on  August  19, 
1993  (58  FR  44172).  The  Department 
published  a  notice  of  "Opportunity  To 
Request  Administrative  Review"  of  the 
antidmnping  duty  order  for  the  1996/ 
1997  review  period  on  August  4, 1997 
(62  FR  41925).  On  August  29. 1997.  both 
the  respondent,  Hoogovens  Staal  BV, 
and  petitioners  (Bethlehem  Steel 


Corporation,  U.S.  Steel  Company  (a  Unit 
of  USX  Corporation),  Inland  Steel 
Industries,  Inc.,  Geneva  Steel,  Gulf 
States  Steel  Inc.'  of  Alabama,  Sharon 
Steel  Corporation,  and  Lukens  Steel 
Company)  filed  requests  for  review.  We 
published  a  notice  of  initiation  of  the 
review  on  September  25, 1997  (6?  FR 
50292). 

Due  to  the  complexity  of  issues 
involved  in  this  case,  the  Department 
extended  the  time  limit  for  completion 
of  the  preliminary  results  until  August 
31, 1998.  in  accordance  with  section 
751(a)(3)(A)  of  die  Act  (19  U.S.C.  1675 
(a)(3)(A)).  The  deadline  for  the  final 
results  of  this  review  will  continue  to  be 
120  days  after  the  date  of  publication  of 
this  notice.  The  Department  is 
conducting  this  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
include  cold-rolled  (cold-reduced) 
carbon  steel  flat-rolled  products,  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances, 
in  coils  (whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers  7209.15.0000, 
7209.16.0030.  7209.16.0060, 
7209.16.0090.  7209.17.0030, 
7209.17.0060.  7209.17.0090, 
7209.18.1530,  7209.18.1560, 
7209.18.2550,  7209.18.6000, 
7209.25.0000.  7209.26.0000, 
7209.27.0000.  7209.28.0000. 
7209.90.0000.  7210.70.3000. 
7210.90.9000.  7211.23.1500. 
7211.23.2000,  7211.23.3000, 
7211.23.4500,  7211.23.6030, 
7211.23.6060,  7211.23.6085, 
7211.29.2030,  7211.29.2090, 
7211.29.4500,  7211.29.6030, 
7211.29.6080,  7211.90.0000, 
7212.40.1000.  7212.40.5000, 
7212.50.0000,  7215.50.0015, 
7215.50.0060,  7215.50.0090, 
7215.90.5000,  7217.10.1000. 
7217.10.2000,  7217.10.3000. 
7217.10.7000,  7217.90.1000, 
7217.90.5030,  7217.90.5060,  and 
7217.90.5090.  Included  in  this  review 
are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 


subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  roimded  at 
the  edges.  Excluded  from  this  review  is 
certain  shadow  mask  steel,  i.e., 
aluminum-killed,  cold-rolled  steel  coil 
that  is  open-coil  annealed,  has  a  carbon 
content  of  less  than  0.002  percent,  is  of 
0.003  to  0.012  inch  in  thickness.  15  to 
30  inches  in  width,  and  has  an  ultra  flat, 
isotropic  surface.  These  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

Verification 

As  provided  in  section  782(i)(3)  of  the 
Act,  we  verified  information  provided 
by  Hoogovens  at  its  headquarters  in 
Beverwijk  and  IJmuiden,  the 
Netherlands,  using  standard  verification 
procedures,  including  inspection  of  the 
manufacturing  facilities,  examination  of 
relevant  sales  and  financial  records,  and 
selection  of  original  docuimentation 
containing  relevant  information.  We 
also  verified  information  provided  by 
Hoogovens  Steel  USA.  Inc.  at  its  office 
in  Scarsdale.  New  York. 

Export  Price  (EP) 

In  calculating  the  U.S.  starting  price, 
the  Department  considered  whether 
respondent's  sales  reported  as  export 
price  (EP)  sales  are  more  appropriately 
characterized  as  CEP  sales,  as  argued  by 
petitioners  in  their  letter  to  the 
Department  dated  July  10, 1998. 
Respondent  offered  a  rebuttal  to 
petitioners'  argiunent  in  a  letter  dated 
August  6, 1998. 

In  previous  reviews  the  Department 
accepted  the  characterization  of  these 
sales  as  reported.  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From  the 
Netherlands;  Final  Results  of 
Antidiunping  Duty  Administrative 
Review.  61  FR  48465  (September  13, 
1996);  62  FR  18476  (April  15. 1997);  63 
FR  13204  (March  18. 1998). 

To  ensure  proper  application  of  the 
statutory  definitions  of  EP  and  CEP, 
where  a  U.S.  affiliate  is  involved  in 
making  a  sale,  we  consider  the  sale  to 
be  CEP  unless  the  record  demonstrates 
that  the  U.S.  affiliate's  involvement  in 
making  the  sale  is  incidental  or 
ancillary.  Thus,  whenever  sales  are 
made  prior  to  importation  through  an 
affiliated  sales  agent  in  the  United 
States,  the  Department  typically 
determines  whether  to  characterize  the 
sales  as  EP  sales  based  upon  the 
following  criteria:  (1)  whether  the 
merchandise  was  shipped  directly  to  the 
imaffiliated  buyer,  without  being 
introduced  into  the  affiliated  selling 
agent's  inventory;  (2)  whether  this 


procedure  is  the  customary  sales 
chemnel  between  the  parties;  and  (3) 
whether  the  affiliated  selling  agent 
located  in  the  United  States  acts  only  as 
a  processor  of  documentation  and  a 
commimications  link  between  the 
foreign  producer  and  the  unaffiliated 
buyer.  See,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Newspaper  Printing  Presses 
From  Germany,  61  FR  38175  (July  23, 
1996);  Certain  Corrosion  Resistant 
Carbon  Steel  Flat  Products  From  Korea: 
Final  Results  of  Antidumping 
Administrative  Review,  61  FR  18547, 
18551  (April  26, 1996);  Certain  Cut-To- 
Length  Carbon  Steel  Plate  From 
Germany:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
18390  (April  15, 1997);  Certain  Cold- 
Rolled  and  Corrosion  Resistant  Carbon 
Steel  Flat  Products  From  Korea:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  63  FR  13170, 
13177  (March  18, 1998). 

The  Department  found  that  the  sales 
through  Hoogovens  Steel  USA,  Inc. 
(HSUSA)  satisfy  these  criteria.  The 
subject  merchandise  is  shipped  directly 
from  Hoogovens'  mill  to  customers  in 
the  United  States.  HSUSA  does  not  take 
title  to  the  merchandise  and  does  not 
maintain  inventories  of  subject 
merchandise.  This  procedure  is  the 
customary  sales  channel  between  the 
parties,  and  the  Department  found  no 
exceptions  to  this  rule.  The  analysis  of 
the  third  criterion  is  more  complex.  In 
this  case  the  producer  sells  directly  to 
the  U.S.  customer.  The  affiliate  does  not 
issue  invoices,  conduct  customer  credit 
checks,  or  finance  sales,  and  rarely 
handles  receipt  of  payment  for 
Hoogovens'  sales.  Rather,  Hoogovens 
creates  and  maintains  most  of  the 
documentation  for  U.S.  sales  in  the 
Netherlands.  With  respect  to 
negotiations  and  price  setting,  the 
record  is  less  clear.  On  the  one  hand, 
Hoogovens  has  stated  that  HSUSA 
negotiates  prices  with  U.S.  customers, 
subject  to  Hoogovens'  approval.  On  the 
other  hand,  HSUSA  does  not  have  the 
authority  to  set  prices  or  quantities. 
Under  the  terms  of  the  agency 
£^reement  between  Hoogovens  and 
HSUSA,  HSUSA  is  responsible  for 
conducting  market  research,  finding 
new  customers,  and  soliciting  orders. 
However,  the  agency  agreement 
provides  that  in  performance  of  these 
activities  on  behalf  of  Hoogovens, 
HSUSA  has  no  authority  to  conclude 
contracts  on  Hoogovens'  behalf.  HSUSA 
cannot  negotiate  above  the  prices  set  by 
Hoogovens  and  its  compensation  does 
not  depend  on  the  price,  quantity  or 
profitability  of  sales.  The  record  shows 


that  Hoogovens  is  directly  and 
continuously  involved  in  negotiations 
and  other  communications  with 
unaffiliated  customers,  and  is  solely 
responsible  for  providing  technical 
service.  See  Verification  at  Hoogovens 
Steel  USA,  hic,  July  15, 1998,  page  3 
and  Verification  Exhibits  4  tod  6. 
HSUSA  serves  as  a  communications 
link  in  relaying  price  quotes  and  other 
information,  as  well  as  quality 
complaints,  between  Hoogovens  and 
customers.  HSUSA  regularly  visits  U.S. 
customers,  both  alone  and  in  the 
company  of  Hoogovens  officials  from 
the  Netherlands,  and  participates  in 
meetings  with  U.S.  customers  that  take 
place  in  the  Netherlands.  Based  upon 
the  information  on  the  record,  the 
Department  preliminarily  concludes 
that  HSUSA's  role  is  ancillary  to  the 
sales  made  in  the  Netherlands. 

We  note  that  this  is  a  very  complex 
and  difficult  issue.  While  we  have 
preliminarily  determined  to  treat  the 
transactions  through  HSUSA  as  EP 
sales,  we  note  that  certain  record 
evidence  could  be  argued  to  support 
treating  these  transactions  as  CEP  sales. 
The  Department  invites  parties  to 
submit  information  and  comment  on 
this  issue.  Any  such  information  or 
argument  should  be  included  in  parties' 
case  and  rebuttal  briefs.  We  intend  to 
examine  this  issue  carefully  for  the  final 
results  of  this  review.  Any  information 
or  argiunents  parties  provide  will  be 
fully  analyzed  in  making  this  final 
decision.  Parties  are  encouraged  to 
provide  any  relevant  information  and 
arguments  on  this  issue  to  ensure  that 
the  Department's  final  determination  as 
to  whether  Hoogovens'  sales  to 
unaffiliated  customers  should  be  treated 
as  EP  or  CEP  is  based  on  a  complete  and 
thorough  record. 

We  calculated  EP  based  on  the 
delivered,  duty-paid  price  to 
imaffiliated  customers  in  the  United 
States.  We  made  adjustments  for 
discounts  and  post-sale  price 
adjustments.  We  made  deductions, 
where  applicable,  for  foreign  inland 
freight,  ocean  freight  and  marine 
insurance,  brokerage  and  handling.  U.S. 
inland  freight,  post-sale  warehousing, 
and  U.S.  customs  duties  in  accordance 
with  section  772(c)  of  the  Act.  For  EP 
sales,  we  rejected  the  reported  imputed 
credit  expenses  based  on  the  wei^ted 
average  interest  rate  on  short  term 
dollar-denominated  loans  taken  out  in 
the  Netherlands.  We  recalculated  these 
U.S.  credit  expenses  using  the  weighted 
average  interest  rate  on  HSUSA's  short 
term  borrowings  in  the  United  States 
during  the  POR. 


Constructed  Export  Price  (CEP) 

We  based  CEP  on  the  delivered  price 
to  unaffiliated  customers  in  the  United 
States.  We  made  deductions  for  foreign 
inland  fi^ight,  ocean  freight  and  marine 
insurance,  brokerage  and  handling,  U.S. 
inland  freight,  and  U.S.  customs  duties. 
In  accordance  with  section  772(d)(1)  of 
the  Act,  we  calculated  the  CEP  by 
deducting  selling  expenses  associated 
with  economic  activities  occurring  in 
the  United  States,  including  credit 
expenses,  indirect  selling  expenses,  and 
inventory  carrying  costs.  In  accordance 
with  section  772(d)(2)  of  the  Act,  for 
sales  made  through  the  affiliated 
Raff^erty-Brown  companies,  we  also 
deducted  the  cost  of  further 
manufacturing,  including  repacking 
expenses.  Finally,  we  made  an 
adjustment  for  an  amount  of  profit 
allocated  to  these  expenses  in 
accordance  with  section  772(d)(3)  of  the 
Act. 

In  the  absence  of  cost  of  production 
(COP)  data  for  certain  home  meuket 
sales,'  we  estimated  COP  for  calculation 
of  the  CEP  profit  allocation  and  the 
home  market  profit  rate  for  CV  as 
follows: 

1.  We  estimated  the  home  market 
fixed  costs  by  calculating  the  weighted 
average  ratio  of  fixed  costs  to  variable 
costs  for  U.S.  sales  (using  the  reported 
VCOMU  and  TCOMU  variables)  and 
multiplying  the  reported  home  market 
variable  costs  (VCOMH)  by  this  ratio. 

2.  We  obtained  the  total  cost  of 
manufacturing  (COM)  by  adding  the 
reported  total  variable  costs  and  the 
estimated  fixed  costs. 

3.  We  obtained  general  and 
administrative  expenses  and  interest 
expenses  from  the  constructed  value 
(CV)  data  base  and  added  them  to  the 
total  COM  to  obtain  COP. 

Normal  Value  (NV) 

In  order  to  determine  whether  sales  of 
the  foreign  like  product  in  the  home 
market  are  a  viable  basis  for  calculating 
NV,  we  compared  the  volume  of  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  subject  merchandise 
sold  in  the  United  States,  in  accordance 
with  section  773(a)(1)(C)  of  the  Act. 
Hoogovens'  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
respective  aggregate  volume  of  U.S. 
sales  of  the  subject  merchandise. 
Therefore,  we  have  based  NV  on  home 
market  sales. 


'  Hoogovens  reported  CV  data,  which  provide  the 
cost  of  manufacturing  the  products  sold  in  the 
United  States.  As  the  product  mix  is  very  diB««nt 
in  the  home  market,  the  CV  data  are  not 
representative  of  total  costs. 
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Hoogovens  made  sales  to  both 
affiliated  and  unaffiliated  customers  in 
the  home  market  during  the  period  of 
review.  We  included  sales  to  affiliated 
customers  when  we  determined  those 
sales  to  be  at  arms  length  [i.e.,  at 
weighted  average  prices  that  were  99.5 
percent  or  more  of  weighted  average 
prices  for  identical  products  sold  to 
unaffiliated  customers  in  the  home 
market).  When  the  weighted  average 
price  to  an  affiliated  customer  was  less 
than  99.5  percent  of  the  weighted 
average  price  to  unaffiliated  customers, 
or  there  were  no  sales  of  identical 
merchandise  to  iinaffiliated  customers, 
we  excluded  sales  to  that  affiliated 
customer  from  our  calculation  of  NV. 
See  e.g..  Rules  and  Regulations, 
Antidumping  Duties;  Countervailing 
Duties  62  PR  27296,  27355  (May  19, 
1997):  "The  Department's  current  poUcy 
is  to  consider  transactions  between 
affiliated  parties  as  'arm's  length'  if  the 
prices  to  affiliated  purchasers  are  on 
average  at  least  99.5  percent  of  the 
prices  charged  to  unaffiliated 
purchasers." 

Home  market  prices  were  based  on 
the  packed,  ex-factory  or  delivered 
prices  to  customers.  We  made 
deductions  to  NV  for  inland  freight, 
early  payment  discounts,  rebates,  credit 
expenses,  and  packing.  We  made 
deductions  or  additions,  as  appropriate, 
for  post-sale  price  adjustments.  Where 
CV  was  used  as  the  basis  of  NV,  we 
deducted  direct  selling  expenses 
(comprised  of  credit  and  warranty/ 
technical  service  expenses). 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  expenses  and  profit.  For 
EP.  the  U.S.  LOT  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  exporter  to  importer.  In  this  case, 
the  exporter  sells  directly  to  imaffiliated 
customers.  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP,  we 
exfimine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 


pattern  of  consistent  price  difi'erences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  We  determine 
any  effect  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  the  home  market  (or  the  third 
country  market)  used  to  calculate  NV. 
Any  price  effect  must  be  manifested  in 
a  pattern  of  consistent  price  differences 
between  home  market  (or  third-coimtry) 
sales  used  for  comparison  and  sales  at 
the  equivalent  LOT  of  the  export 
transaction.  To  quantify  the  price 
differences,  we  calculate  the  difference 
in  the  weighted  average  of  the  net  prices 
of  the  same  models  sold  at  different 
levels  of  trade  in  the  home  market.  Net 
prices  are  used  because  any  difference 
will  be  due  to  differences  in  LOT  rather 
than  other  factors.  We  use  the  average 
percentage  difference  between  these 
weighted  averages  to  adjust  NV  when 
the  LOT  of  NV  is  different  from  that  of 
the  export  sale.  If  there  is  no  pattern  of 
price  differences,  then  the  difference  in 
LOT  does  not  have  a  price  effect  and  no 
adjustment  is  necessary. 

In  the  case  of  CEP  sales.  Section  773 
(b)(7)(B)  of  the  statute  also  provides  for 
an  adjustment  to  NV  if  it  is  compared 
to  U.S.  sales  at  a  different  LOT, 
provided  the  NV  is  more  remote  from 
the  factory  than  the  CEP  sales  and  we 
are  unable  to  determine  whether  the 
difference  in  levels  of  trade  between 
CEP  and  NV  affects  the  comparability  of 
their  prices.  This  latter  situation  might 
occur  when  there  is  no  home  market  (or 
third-country)  LOT  equivalent  to  the 
U.S.  sales  level,  or  where  there  is  an 
equivalent  home  market  (or  third- 
country)  level,  but  the  data  are 
insufficient  to  support  a  conclusion  on 
price  effect.  This  adjustment,  the  CEP 
offset,  is  the  lower  of  the  (1)  indirect 
selling  expenses  of  the  home  market  (or 
third-country)  sale;  or  (2)  indirect 
selling  expenses  deducted  from  the 
starting  price  used  to  calculate  CEP.  The 
CEP  offset  is  not  automatic  each  time  we 
use  CEP.  The  CEP  offset  is  made  only 
when  the  LOT  of  the  home  market  (or 
third  coimtry)  sale  is  more  advanced 
than  the  LOT  of  the  U.S.  CEP  sale  and 
there  is  not  an  appropriate  basis  for 
determining  whether  there  is  an  effect 
on  price  comparability. 

To  examine  LOT  in  this  review,  we 
requested  detailed  information 
concerning  the  selling  functions 
associated  with  sales  to  service  centers 
and  to  several  categories  of  end-users  in 
each  of  Hoogovens'  markets  and 
interviewed  sales,  technical  service  and 
research  managers.  The  information 
gathered  indicated  that  there  are  no 


significant  differences  among  the  selling 
functions  performed  and  services 
offered  to  service  centers  and  end-user 
customers  in  either  the  home  or  U.S. 
markets.  In  both  markets,  the  larger 
customers  received  more  frequent  visits 
from  sales  personnel.  In  the  home 
market,  a  higher  level  of  service  was 
provided  to  automotive  customers  than 
to  other  end-users,  but  the  sales  were  at 
the  same  stage  of  marketing  as  all  other 
home  market  sales.  Hoogovens  stated  it 
cannot  differentiate  among  the  selling 
functions  performed  and  services 
offered  to  different  classes  of  home 
market  or  export  price  customers. 
However,  Hoogovens  claimed  it  has  no 
home  market  sales  at  a  LOT  equivalent 
to  the  CEP  LOT,  alleging: 

While  the  CEP  sale  has  been  adjusted  to 
create,  in  effect,  an  ex-factory  level  of  trade, 
the  starting  price  of  the  home  market  sales 
reflects  many  selling  activities  not  reflected 
in  the  adjusted  CEP  price.  These  include 
indirect  selling  activities,  indirect  warranty 
and  technical  service  expenses,  and 
inventory  carrying  costs  incurred  on  home 
market  sales. 

Section  A  response  (October  6, 1997),  p. 
13. 

We  disagree  with  Hoogovens'  claim 
that  the  prices  used  to  determine  NV 
reflect  many  selling  activities  not 
reflected  in  CEP.  In  calculating  CEP.  the 
Department  deducted  the  imputed 
credit  expenses  incurred  by  the  Rafferty- 
Brown  companies  as  direct  selling 
expenses.  In  accordance  with  section 
772(d)(1),  the  Department  deducted 
indirect  selling  expenses  (ISE), 
including  imputed  inventory  carrying 
costs  (ICC)  incurred  in  the  United  States 
by  the  Rafferty-Brown  companies  for 
sales  to  the  first  unaffiliated  buyers.  The 
Department  did  not  deduct  ISE  incurred 
in  the  Netherlands  (reported  in 
computer  data  fields  DINDIRSU  and 
DINVCARU),  nor  expenses  of  the  U.S. 
sales  office  from  the  adjusted  CEP,  on 
the  grounds  that  these  are  expenses 
associate(f  with  the  sale  to  Hoogovens 
U.S.  affiliates,  rather  than  with  the  sales 
by  the  affiliates  to  the  first  unaffiliated 
buyers.  Thus,  the  CEP  includes 
Hoogovens'  warranty  and  technical 
service  expenses  for  U.S.  sales,  as  well 
as  ISE,  including  the  expenses  of  the 
sales  offices  in  IJmuiden  and  New  York 
incurred  in  connection  with  the  sales  to 
the  affiliated  service  centers. 

Hoogovens'  starting  price  for  home 
market  sales  includes  direct  warranty 
and  technical  service  expenses,  ICC,  the 
expenses  of  the  sales  office  in  IJmuiden, 
and  other  indirect  selling  expenses 
incurred  for  home  market  sales.  Thus, 
for  the  purposes  of  the  LOT  analysis, 
there  is  no  distinguishable  difference 
between  the  selling  functions  included 
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in  the  home  market  starting  price  and 
the  selling  functions  included  in  the 
CEP.  On  the  basis  of  this  analysis,  the 
Department  has  determined  that  there  is 
no  basis  for  Hoogovens'  claim  that  home 
market  sales  are  at  a  different,  more 
advanced  LOT  than  the  adjusted  CEP 
sales.  The  Department  therefore  has 
determined  for  these  preliminary  results 
that  Hoogovens'  sedes  are  made  at  one 
LOT  in  both  markets. 

We  note  that  this  is  a  very  complex 
and  difficult  issue.  While  we  have 
preliminarily  determined  to  treat  all 
home  market  and  U.S.  sales  as  at  the 
same  LOT,  we  note  that  this  is  a  change 
from  the  prior  review  period.  The 
Department  invites  parties  to  submit 
information  and  comment  on  this  issue. 
Any  such  information  or  argument 
should  be  included  in  parties'  case  and 
rebuttal  briefs.  We  intend  to  examine 
this  issue  carefully  for  the  final  results 
of  this  review.  Any  information  or 
arguments  parties  provide  will  be  fully 
analyzed  in  making  this  final  decision. 
Parties  are  encouraged  to  provide  any 
relevant  information  and  arguments  on 
this  issue  to  ensure  that  the 
Department's  final  determination  as  to 
whether  all  of  Hoogovens'  home  market 
and  U.S.  sales  are  at  the  same  LOT  is 
based  on  a  complete  and  thorough 
record. 

Sales  Compariisons 

To  determine  whether  sales  of  cold- 
rolled  carbon  steel  flat  products  in  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  EP  or  CEP  to 
NV,  as  described  in  the  "Export  Price," 
"Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  777(A)  of  the 
Act,  we  calculated  monthly  weighted- 
average  prices  for  NV  and  compared 
these  to  individual  U.S.  transactions. 
When  there  were  no  contemporaneous 
home  market  sales  of  the  foreign  like 
product,  we  used  CV  as  the  basis  for 
normal  value,  in  accordance  with 
section  773(a)(4)  of  the  Act.  All  the  sales 
to  which  CV  was  applied  were  CEP 
sales  of  secondary  merchandise.  We 
calculated  CV  in  accordance  with 
section  773(e)  of  the  Act  and  the 
methodology  enunciated  in  the 
Memorandum  of  April  19, 1995,  entitled 
"Treatment  of  Non-Prime  Merchandise 
for  the  First  Administrative  Review  of 
Certain  Carbon  Steel  Flat  Products."  We 
included  the  cost  of  manufacture,  and 
selling,  general  and  administrative 
expenses  (SG&A).  In  accordance  with 
section  773(e)(2)(A)  of  the  Act,  we  based 
SG&A  expenses  and  profit  on  the 
amounts  incurred  and  realized  by  the 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 


product  in  the  ordinary  course  of  trade 
for  consuQiption  in  the  home  market. 
For  selling  expenses,  we  used  the 
weighted  average  home  market  selling 
expenses.  We  calculated  profit  by 
subtracting  the  weighted  average  total 
cost  of  production  (estimated  as 
described  above)  from  the  total 
weighted  average  sales  revenue.  We 
adjusted  CV  for  credit  and  warranty 
expenses. 

Reimbursement 

Section  351.402(f)  of  the  antidumping 
regulations  requires  the  Department  to 
deduct  from  EP  or  CEP  the  amount  of 
any  antidumping  duty  that  is 
reimbursed  to  the  importer.  Based  on 
verified  evidence  on  the  record  in  this 
review,  including  the  revised  agency 
agreement  between  Hoogovens  and 
Hoogovens  Steel  USA.  Inc.  (HSUSA) 
and  the  refund  to  Hoogovens  by  HSUSA 
of  a  portion  of  the  cash  deposits 
advanced  equal  to  the  Department's 
calculation  of  the  antidumping  duties  to 
be  assessed  in  the  third  administrative 
review,  the  Department  has 
preliminarily  determined  that  HSUSA  is 
solely  responsible  for  the  payment  of 
antidumping  duties.  Further,  evidence 
on  the  record  in  this  review  shows  that 
as  a  result  of  corporate  restructuring, 
HSUSA  has  sufficient  assets  to  establish 
its  ability  to  pay  the  antidumping  duties 
to  be  assessed.  Therefore,  for  this  period 
of  review,  we  have  determined  that 
Hoogovens  has  not  reimbursed  HSUSA 
for  antidumping  duties  to  be  assessed. 

Preliminary  Results  of  Review 

We  prehminarily  determine  that  the 
following  margin  exists  for  the  period 
August  1, 1996  through  July  31. 1997: 


Company 

Margin 
(percent) 

Hoogovens  Staal  BV  ...» 

0.95 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
writhin  30  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefe  and  rebuttals  to  written 
comments,  fimited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  which  will 
include  the  results  of  its  analysis  of 


issues  raised  in  any  such  written 
comments  or  at  a  hearing,  within  120 
days  after  the  publication  of  this  notice. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  For 
assessment  piu'poses,  the  duty 
assessment  rate  will  be  a  specific 
amount  per  metric  ton.  The  Department 
will  issue  appraisement  instructions 
directly  to  Customs.  The  final  results  of 
this  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  this 
review  and  for  future  deposits  of 
estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  cold-rolled  carbon  steel  flat  products 
from  the  Netherlands  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  firm  will 
be  the  rate  established  in  the  final 
results  of  administrative  review,  except 
if  the  rate  is  less  than  0.5  percent,  and 
therefore,  de  minimis  within  the 
meaning  of  19  CFR  351.106,  in  which 
case  the  cash  deposit  rate  will  be  zero; 
(2)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  this 
review;  and  (3)  if  neither  the  exporter 
nor  the  manufacturer  is  a  firm  covered 
in  this  or  any  previous  review  or  the 
original  fair  value  investigation,  the 
cash  deposit  rate  will  be  19.32  percent. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  19  CFR 
351.402(f}  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  these  review 
periods.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  August  31, 1998. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  9&-23930  Filed  9-3-98;  8:45  am) 
BrtJJNQ  COOE  3S10-OS-P 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-485-803] 

Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Romania:  Notice  of 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  rescission  of 
antidumping  duty  administrative 
review. 

summary:  In  response  to  a  request  from 
one  respondent,  the  Department  of 
Commerce  (the  Department)  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  cut-to-length 
carbon  steel  plate  from  Romania.  This 
administrative  review  covers  one 
Romanian  exporter  of  plate,  Windmill 
International  Romania  branch 
(Windmill),  for  the  period  August  1, 
1996  through  July  31, 1997.  We  are 
rescinding  this  review  as  a  result  of  the 
absence  of  any  bona  fide  sales  of  subject 
merchandise  during  the  period  of 
review  (POR). 

EFFECTIVE  DATE:  September  4,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker  or  John  Kugelman,  Enforcement 
Group  III — Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-2924  (Baker). 
-0649  (Kugelman). 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  Part  351  (62  FR  27296,  May  19, 
1997). 

Scope  of  the  Review 

These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  (/.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated,  or  coated  with  metal, 
whether  or  not  painted,  varnished,  or 


coated  wdth  plastics  or  other 
nonmetallic  substances;  and  certain  hot 
rolled  carbon  steel  flat  rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastics  or  other  non-metallic 
substances,  4.75  millimeters  or  more  in 
thickness  and  of  a  width  which  exceeds 
150  millimeters  and  measures  at  least 
twice  the  thickness,  as  currently 
classifiable  in  the  Harmonized  Tariff 
Schedules  of  the  United  States  (HTSUS) 
under  item  numbers  7208.40.3030, 
7208.40.3060,  7208.51.0030, 
7208.51.0045,  7208.51.0060. 
7208.52.0000,  7208.53.0000, 
7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.13.0000, 
7211.14.0030,  7211.14.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000.  and  7212.50.0000. 
Included  in  this  review  are  flat-rolled 
products  of  non-rectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling");  for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Excluded  from 
this  review  is  grade  X-70  plate. 

Background 

Windmill  International  PTE  Ltd.  of 
Singapore,  Windmill  International 
Romania  Branch,  and  Windmill 
International  Ltd.  (U.S.A.)  (collectively 
"Windmill"),  an  exporter  and  importer 
of  Romanian  plate,  submitted  a  request 
on  August  29, 1997.  that  the  Department 
review  its  U.S.  sales  made  during  the 
period  August  1, 1996  through  July  31. 
1997.  The  Department  initiated  the 
review  on  September  25, 1997  (62  FR 
50292). 

SUPPLEMENTARY  INFORMATION:  In  a 
January  16. 1998,  submission  Windmill 
explained  that  it  made  two  sales  during 
the  POR.  The  first,  shipped  via  ocean 
carrier,  was  made  as  a  "test  shipment" 
for  the  purpose  of  initiating  this 
administrative  review.  When  it  became 
apparent  in  late  July  1997  that  this  sale 
would  not  enter  U.S.  customs  territory 
during  the  POR,  Windmill  and  the  same 
U.S.  customer  negotiated  another  sale, 
which  was  shipped  by  air.  that  entered 
U.S.  customs  territory  on  July  31, 1997, 
the  last  day  of  the  POR.  See  Windmill's 
November  20,  1997  submission,  p.  C- 
15. 

On  July  24, 1998,  Bethlehem  Steel 
Corporation  and  U.S.  Steel  Group  (a 
division  of  USX  Corporation) 
(petitioners)  requested  that  the 
Department  rescind  this  review. 
Petitioners  argue  that  the  Department 


should  disregard  Windmill's  first  U.S. 
sale  because  it  entered  U.S.  customs 
territory  after  the  POR.  They  also  argue 
that  Windmill's  second  U.S.  sale  was 
not  a  bona  fide  sale.  Petitioners  claim 
that,  for  a  sale  to  be  bona  fide,  it  must: 

(1)  Be  at  arm's  length,  and  have  a 
price  that  is  negotiated,  not  artificially 
set; 

(2)  Be  consistent  with  good  business 
practices;  and, 

(3)  Be  sold  pursuant  to  procedures 
typical  of  the  parties'  normal  business 
practices. 

Petitioners  base  these  criteria  on 
Court  of  International  Trade  (CIT) 
rulings  in  PQ  Corporation  v.  United 
States.  652  F.  Supp.  724.  729  (CIT  19a7) 
[PQ  Corporation)  and  Chang  Tieh 
Industry  Co.  v.  United  States,  840  F. 
Supp.  141. 146  (CIT  1993)  [Chang  Tieh). 

Regarding  the  first  criterion, 
petitioners  argue  that  the  sale  was  not 
an  arm's-length  transaction  because 
both  parties  were  guided  by  the  same 
legal  coimsel  in  setting  the  price  and  the 
shipping  terms.  They  further  argue  that 
the  parties  artificially  set  the  price  for 
this  sale  because  Windmill  and  the  U.S. 
customer  (by  their  admission)  fixed  a 
price  and  structured  the  arrangement 
"to  protect  Windmill  fi'om  legal  attack 
in  the  present  proceedings."  See 
Windmill's  March  3,  1998  submission, 
p.  5.  Finally,  petitioners  argue  that 
Windmill's  U.S.  customer  cannot  be 
viewed  as  an  arm's-length  buyer 
because  it  took  a  tremendous  loss  on  the 
sale  when  it  resold  the  merchandise. 
Petitioners  argue  that  using  the  criteria 
outlined  in  PQ  Corporation  Windmill's 
sale  to  the  U.S.  is  not  an  arm's-length 
transaction.  In  PQ  Corporation  (where 
the  CIT  foimd  the  sale  at  issue  to  be 
bona  fide),  the  CIT  based  its 
determination  in  part  on  the  fact  that 
there  was  no  danger  of  foreign 
producers  creating  fictitious  markets  in 
the  United  States  because  to  do  so  a 
producer  would  have  to  raise  the  price 
above  the  market  value.  Here, 
petitioners  argue,  because  Windmill's    • 
U.S.  customer  sold  the  merchandise  for 
a  lower  amount  than  it  paid  for  it,  the 
Department  cannot  determine  the 
market  value,  and  the  Department 
therefore  cannot  apply  the  reasoning  of 
PQ  Corporation. 

Regarding  the  second  criterion, 
petitioners  argue  that  Windmill's  sale 
was  not  consistent  with  good  business 
practices.  They  argue  that  there  is  no 
reasonable  commercial  justification  for 
the  U.S.  customer  to  have  participated 
in  this  transaction.  First,  the  U.S. 
customer  resold  the  merchandise  for 
substantially  less  than  what  it  paid 
Windmill.  Second,  the  U.S.  customer 
paid  more  to  warehouse  the 
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merchandise  than  it  received  fi-om  the 
resale  of  the  merchandise  to  its 
customer.  Third,  there  was  no 
commercial  reason  for  the  U.S.  customer 
to  pay  the  high  shipping  charges  it  paid 
to  obtain  the  industry's  cheapest  and 
most  common  product. 

Regarding  the  third  criterion, 
petitioners  argue  that  the  U.S. 
customer's  sales  procedures  with 
respect  to  this  sale  were  atypical  of  its 
normal  business  practices.  First, 
Windmill's  responses  indicate  that  the 
U.S.  customer  functions  as  a  trading 
company  that  typically  purchases  large 
quantities  of  steel  in  response  to  buyers' 
inquiries,  and  does  not  take  physical 
possession  of  the  merchandise.  For  this 
sale,  however,  the  U.S.  customer  did  not 
have  an  order  until  after  it  had 
purchased  the  product  from  Windmill 
and  imported  the  plates  into  the  United 
States.  Additionally,  the  U.S.  customer 
took  possession  of  the  steel  plates  for 
two  weeks  and  paid  the  warehousing 
fees  before  the  subsequent  customer 
purchased  the  merchandise.  Finally, 
petitioners  argue  that  the  U.S.  customer 
would  normally  not  resell  products  at  a 
substantial  loss. 

In  an  August  13, 1998  letter  to 
Windmill,  the  Department  explained 
that  it  intended  to  review  Windmill's 
first  sale  (if  a  review  is  requested)  in  the 
review  of  the  period  covering  the  date 
on  which  the  sale  entered  U.S.  customs 
territory.  The  Department  also 
explained  that  it  considered  Windmill's 
second  sale  to  be  not  a  bona  fide  sale. 
The  Department  gave  the  following 
reasons  for  this  determination: 

a.  The  cost  oithe  air  freight,  customs 
fees,  brokerage  expenses,  warehousing, 
and  miscellaneous  expenses  (which 
were  borne  by  the  U.S.  customer,  and 
not  Windmill)  was  significantly  greater 
than  the  total  value  of  the  sale. 

b.  By  Windmill's  ov«i  admission,  the 
decision  to  send  the  shipment  by  air, 
rather  than  by  ocean,  was  based  solely 
on  the  need  to  enter  the  merchandise 
into  the  United  States  before  the  end  of 
the  POR.  There  was  no  customer 
emergency  or  particular  need  for  costly 
air  shipment  rather  than  the  usual 
surface  shipment. 

c.  The  quantity  of  the  sale  was 
atypical  of  that  which  Windmill 
normally  sells  to  the  U.S.  customer^ 
which  was  a  trading  company  and  not 
an  end-user. 

d.  The  U.S.  customer's  purchase  of 
the  merchandise  prior  to  receiving  an 
order  for  it  from  a  customer  was  atypical 
of  its  normal  business  practice. 

e.  The  same  legal  counsel  guided  both 
Windmill  and  the  U.S.  customer 
through  the  sales  process,  and  by  its 
admission  helped  negotiate  a  price  for 


the  sale  solely  for  the  purpose  of 
obtaining  for  Windmill  a  lower  cash 
deposit  rate.  There  is  no  evidence  that 
any  commercial  factors  that  normally 
influence  price  negotiations  played  any 
role  in  setting  the  price  for  this  sale. 

f.  The  U.S.  customer  resold  the 
merchandise  at  a  substantial  loss. 

We  stated  that  we  foimd  these  factors 
significant  in  light  of  the  fact  that  the 
grade  involved  in  this  sale  was  one  of 
the  cheapest  and  most  common  grades 
of  steel.  Based  on  these  factors  we 
determined  the  sale  was  not 
commercially  reasonable,  and  involved 
selling  procedures  atypical  of 
Windmill's  and  the  U.S.  customer's 
normal  selling  procedures.  We  therefore 
concluded  that  it  was  not  bona  fide. 
Based  on  this  determination,  we 
indicated  in  our  letter' that  we  intended 
to  rescind  the  review.  We  invited 
Windmill  to  comment  on  this 
determination.  On  August  20, 1998,  we 
received  comments  from  Windmill. 

Windmill  argues  that  imtil  now 
existing  precedents  have  permitted  the 
Department  to  rescind  reviews  only 
where  the  test  shipment  or  sale  to  the 
United  States  was  fraudulent.  See  PQ 
Corporation,  Chang  Tieh,  Fresh  and 
Chilled  Atlantic  Salmon  from  Norway, 
62  FR  1430  (1997)  [Salmon),  and  IPSCO, 
Inc.,  V.  United  States,  10  ITRD  1392, 
1398,  687  F.  Supp.  633,  641  (CIT  1988). 
The  Department's  determination. 
Windmill  argues,  creates  a  new, 
"opaque"  standard  which  in  effect 
changes  the  definition  of  bona  fide  to 
mean  "commercially  reasonable."  rather 
than  its  dictionary  definition  of 
"legitimate."  This  new  standard, 
Windmill  argues,  requires  an  artificially 
high  standard  of  commercial  and 
practical  reasonableness.  It  would  also 
require  a  test  sale  to  be  structured  as  if 
the  antidumping  order  and  high  cash 
deposit  rate  did  not  exist  before  it  could 
be  accepted  as  bona  fide. 

Furthermore,  Windmill  argues  that 
because  this  new  standard  is 
discretionary  and  capricious,  it  violates 
the  URAA's  purpose  of  making 
antidiunping  procedures  more 
transparent.  It  also  violates  the  URAA's 
purpose  of  expanding  access  to 
administrative  reviews  of  antidumping 
orders,  because  no  sale  by  a  new 
shipper  (which  Windmill  claims  it  is) 
can  be  commercially  reasonable  and 
typical  of  normal  business  practices 
when  there  have  been  no  sales  because 
of  high  dimiping  margins.  Moreover, 
there  is  nothing  in  the  URAA  or  in 
section  772  of  the  applicable  U.S. 
statute  that  suggests  that  "imusual," 
"strange,"  "atjrpical."  or  "commercially 
unreasonable"  sales  were  to  be  excluded 
from  antidumping  calculations. 


Additionally.  Windmill  argues  that 
this  new  standard  would  severely 
imdermine  the  solely  remedial  purpose 
of  the  U.S.  antidiunping  law  because  it 
would  turn  antidumping  orders  into 
exclusion  orders  by  increasing  tenfold 
the  difficulties  foreign  exporters  face  in 
lowering  antidumping  margins  and  cash 
deposit  rates.  This  result.  Windmill 
argues,  is  essentially  punitive. 

Furthermore.  Windrnill  argues  that 
the  CIT  and  the  Department  have 
consistently  declined  to  apply  any 
"ordinary  coiu^e  of  trade"  requirement 
to  U.S.  sales.  The  Department's 
determination  with  regard  to  its  sale  in 
this  review.  Windmill  argues,  in  effect 
reverses  this  practice.  Windmill  states 
that  there  is  nothing  commercially 
normal  about  any  test  shipment;  by 
definition  it  differs  from  the  normal 
course  of  business  if  only  because  it  is 
the  first  sale  in  what  the  respondent 
hopes  to  establish  as  a  major  new 
market. 

Additionally,  Windmill  argues  that 
because  its  sale  was  sold  at  arms  length 
and  at  a  market  price,  it  was  by 
definition  bona  fide. 

In  addition  to  the  above  arguments. 
Windmill  attempts  a  point-by-point 
rebuttal  of  each  of  the  six  factors  the 
Department  cited  in  its  August  13, 1998, 
letter  as  the  bases  for  its  determination. 
First,  with  respect  to  its  movement 
expenses  relative  to  the  value  of  the 
sale,  Windmill  argues  that  this  point  is 
irrelevant  because  the  terms  of  sale  were 
ex-works,  loaded  on  truck.  By  citing  this 
factor.  Windmill  states,  the  Department 
is  essentially  dismissing  the  sale 
because  it  is  inconsistent  with  good 
business  practices  or  is  outside  the 
ordinary  course  of  trade.  Windmill 
argues  that  the  fact  that  the  sale  may  not 
have  been  commercially  viable  or 
normal  in  some  or  all  respects  cannot  in 
itself  make  it  not  bona  fide  for  purposes 
of  qualifying  as  a  test  shipment. 
Moreover,  Windmill  states,  freight  costs 
often  exceed  the  cost  of  the  goods; 
particularly  in  the  steel  trade,  steel  is 
often  flown  via  air  freight  to  meet  a 
deadUne.  Additionally,  both  Windmill 
and  the  U.S.  customer  found  it 
commercially  reasonable  for  the  U.S. 
customer  to  pay  higher  transportation 
costs  in  order  to  complete  a  test  sale  and 
to  get  the  current  cash  deposit  rate 
lowered. 

Second,  as  for  Windmill's  decision  to 
send  the  shipment  by  air  lieing  based 
solely  on  the  need  to  have  it  enter  the 
United  States  before  the  end  of  the  POR, 
Windmill  argues  that  the  Department  is 
again  criticizing  the  sale  as  inconsistent 
with  good  business  practices.  Windmill 
states  that  there  is  nothing  fraudulent 
about  these  circumstances,  which  is  the 
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correct  standard  to  be  applied. 
Furthermore,  Windmill  states  that, 
contrary  to  the  Department's  assertion, 
there  was  a  commercial  need,  namely. 
Windmill's  need  to  have  the  sale  enter 
U.S.  customs  territory  by  July  31,  1997. 

Third,  with  respect  to  the  quantity  of 
the  sale  being  atypical.  Windmill  argues 
that  there  is  no  "typical  quantity" 
because  it  was  a  test  shipment. 

Fourth,  with  respect  to  the  UrS. 
customer's  purchase  of  the  merchandise 
prior  to  receiving  an  order  for  it  from  a 
customer  being  atypical  of  its  normal 
business  practices.  Windmill  argues 
that,  based  on  the  CIT's  determination 
in  Chang  Tieh,  the  issue  is  not  whether 
the  test  shipment  was  "atypical"  but 
whether  the  transaction  was  tainted  by 
fraud.  Furthermore,  because  the  sale 
was  a  test  shipment,  it  is  irrelevant 
whether  the  selling  procedures  were 
typical.  Moreover,  Windmill  did  not 
learn  the  identity  of  the  U.S.  customer's 
buyer  except  in  the  context  of  these 
proceedings. 

Fifth,  with  respect  to  the 
Department's  statement  that  the  same 
legal  counsel  helped  negotiate  a  price 
for  the  sale.  Windmill  argues  that  the 
Department's  information  is  incorrect. 
Windmill  states  Windmill  itself 
negotiated  the  price,  and  that  its  legal 
counsel  "only  advised  Windmill  to  land 
a  shipment  in  the  United  States  by  the 
end  of  July  and  to  make  the  sale  a  bona 
fide  arm's-length  transaction  at  a  market 
price."  Furthermore,  it  argues  tliat 
petitioners  have  submitted  no  evidence 
of  what  the  market  price  was  at  the  time 
of  the  sale.  The  standard  reference  for 
such  price,  Windmill  states,  is  the 
journal  Metals  Bulletin.  Windmill 
argues  that  Metals  Bulletin  substantiates 
that  its  price  was  a  market  price. 

Finally,  with  respect  to  Windmill's 
U.S.  customer  having  sold  the 
merchandise  at  a  substantial  loss. 
Windmill  argues  that  this  loss  is 
irrelevant  because  only  Windmill's 
price  to  its  U.S.  customer  is  relevant  to 
the  new  cash  deposit  rate. 

We  disagree  with  Windmill  and  find 
that  its  U.S.  sale  is  not  bona  fide.  In 
conducting  an  administrative  review, 
section  751(a)(2)  of  the  statute  instructs 
the  Department,  in  general,  to  determine 
a  dumping  margin  for  each  entry.  The 
err  has,  however,  recognized  that  the 
Department  has  the  authority  to 
disregard  a  sale  to  the  United  States  that 
is  not  bona  fide.  See  Chang  Tieh  at  146. 
Therefore,  we  are  disregarding  the  sale 
in  question;  moreover,  because  this  sale 
is  associated  with  the  only  entry  during 
the  period  of  review  and  there  are  no 
other  entries  to  review,  we  are 
rescinding  the  review. 


We  disagree  with  Windmill's 
argument  that  the  Department  has 
improperly  established  a  new,  "opaque" 
standard  which  equates  the  term  bona 
fide  with  "commercially  reasonable."  In 
determining  whether  Windmill's  sale  is 
bona  fide  in  this  case,  as  in  past  cases, 
we  have  looked  to  whether  the 
transaction  has  been  so  artificially 
structured  as  to  be  commercially 
unreasonable.  The  CIT  has  agreed, 
stating  that  where  a  transaction  is  an 
orchestrated  scheme  involving 
artificially  high  prices,  the  Department 
may  disregard  the  sale  as  not  resulting 
fi'om  a  bona  fide  transaction.  Chang 
Tieh  at  146.  Thus,  evidence  concerning 
whether  the  transaction  is  commercially 
reasonable  is  relevant  to  whether  a  sale 
is  bona  fide.  Moreover,  such  evidence 
has  been  examined  by  the  Department 
in  past  cases.  For  example,  in 
Manganese  Metal  from  the  Peoples' 
Republic  of  China,  60  FR  56045 
(November  6,  1995)  [Manganese  Metal), 
based  on  the  timing  of  the  single  sale  by 
one  respondent  relative  to  the  filing  of 
the  petition,  the  price,  which  was 
significantly  higher  than  the  market 
price,  and  other  commercially  imusual 
facts  about  the  transaction  (these  were 
proprietary),  the  Department  found  that 
the  sale  was  not  bona  fide  and 
disregarded  it.  Thus,  judicial  precedent 
and  agency  practice  demonstrate  that 
the  standard  applied  by  the  Department 
in  this  case  is  neither  new  nor  opaque. 

In  the  present  case  Windmill  has 
acknowledged  that  its  "test"  shipment 
was  structured  to  address  what  it  views 
as  a  commercial  problem  presented  by 
the  existence  of  the  antidumping  order 
and  the  high  "all  others"  rate.  The 
Department  recognizes  that  exporters 
may  make  only  a  single  sale  in  order  to 
establish  their  own  antidumping  duty 
rate,  particularly  where  the  "all  others" 
rate  is  high.  We  have,  in  fact,  conducted 
reviews  of  single  shipments.  See,  e.g., 
Salmon:  Chang  Tieh;  PQ  Corp. 
However,  in  all  of  those  cases  the 
evidence  indicated  that  the  sales  were 
commercially  reasonable.  Salmon  at 
1432  (no  evidence  to  indicate  sale  was 
not  bona  fide;  no  unusual  sales 
procediu^s;  price  was  consistent  with 
the  market  at  the  time);  Chang  Tieh  at 
146  (no  evidence  that  price  was  outside 
the  appropriate  market  range);  PQ  Corp. 
at  729  (no  evidence  of  dealings  or 
relationship  between  exporter  and  buyer 
to  indicate  sale  was  other  than  bona 
fide;  price  was  lower  than  that  of  U.S. 
supplier,  therefore,  consistent  with  good 
business  practice).  In  contrast,  in 
Manganese  Metal,  discussed  above, 
where  the  evidence  indicated  that  the 
sale  was  orchestrated  to  manipulate  the 


margin  calculation  and  was  not 
commercially  reasonable,  we  excluded 
it.  To  do  othervdse  would  be  a  fraud 
upon  the  proceeding.  See  Chang  Tieh  at 
144;  American  Permac,  Inc.  et  al.,  v. 
United  States,  783  F.  Supp.  1421  (Ct. 
Int'l  Trade  1992)  (noting  that  "although 
periodic  reviews  set  final  duty  rates  for 
certain  sales,  they  also  set  deposit  rates 
for  future  years"). 

The  evidence  in  the  present  case  leads 
us  to  conclude  that  Windmill's  "test" 
sale  was  made  solely  for  the  purpose  of 
obtaining  a  separate  rate  for  Windmill. 
Such  a  purpose  does  not  render  a  sale 
non-6ona  fide  as  long  as  the  sale  itself 
is  at  least  arguably  commercially 
reasonable.  Here,  although  the  price 
charged  by  Windmill  does  not  appear  to 
be  imreasonable,  the  reasonableness  of — 
the  transaction  must  be  judged  by  the 
total  costs  borne  by  the  U.S.  importer. 
The  extraordinarily  high  transportation 
costs  inciu"red  by  the  importer, 
combined  with  other  expenses  borne  by 
the  importer  in  connection  with  this 
sale  and  the  fact  that  the  merchemdise 
was  subsequently  resold  at  a  significant 
loss  (excluding  transportation  and  other 
costs)  lead  us  to  conclude  that  there  is 
no  basis  upon  which  it  could  be  found 
that  the  sale  was  commercially 
reasonable.  Therefore,  we  find  that  the 
sale  is  not  bona  fide. 

The  fact  that  Windmill  has  hot  acted 
fraudulently,  in  the  sense  that  it  has  not 
attempted  to  deceive  the  Department 
about  the  nature  of  the  transaction,  is 
irrelevant.  That  Windmill  may  have 
acted  out  of  an  erroneous  interpretation 
of  the  law  and  the  agency's  practice, 
rather  than  an  intent  to  deceive,  does 
not  change  the  nature  of  the  transaction 
itself. 

Moreover,  on  the  facts  of  this  case, 
finding  that  the  sale  is  not  bona  fide 
does  not,  as  respondent  asserts,  equate 
antidiunping  orders  with  exclusion 
orders.  As  noted  above,  single  sales, 
even  those  involving  smedl  quantities, 
are  not  inherently  commercially 
unreasonable  and  do  not  necessarily 
involve  selling  practices  atypical  of  the 
parties'  normal  selling  practices.  Thus, 
we  do  not  believe  that  the  determination 
in  this  case  violates  the  statute's 
remedial  purpose  or  acts  to  exclude  the 
respondent  from  the  market. 

For  the  foregoing  reasons,  we  are 
rescinding  this  administrative  review  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C.  1675(a)(1))  and 
section  351.213(d)(3)  of  the 
Department's  regulations. 
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Dated:  August  31, 1998. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 
Administration 

(FR  Doc.  98-23910  Filed  9-3-98;  8:45  ami 

BILUNG  CODE  3S1»-0S-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-1 22-404] 

Live  Swine  from  Canada;  Final  Results 
of  Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  April  30, 1998,  the 
E>epartment  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  of  the 
countervailing  duty  order  on  live  swine 
from  Canada  for  the  period  April  1, 
1996  through  March  31, 1997  (63  FR 
23723).  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended.  For 
information  on  the  net  subsidy,  please 
see  the  Final  Results  of  Review  section 
of  this  notice.  We  vdll  instruct  the  U.S. 
Customs  Service  ("Customs")  to  assess 
countervailing  duties  as  detailed  in  the 
Final  Results  of  Review  section  of  this 
notice. 

EFFECTIVE  DATE:  September  4, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Lorenza  Olivas,  Office 
of  CVD/AD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230; 
telephone:  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  determined  that 
it  is  not  practicable  to  conduct  a 
company-specific  review  of  this  order 
because  of  the  large  nimiber  of 
producers  and  exporters  which 
requested  the  review.  Therefore, 
pursuant  to  section  777A(e)(2)(B)  of  the 
Tariff  Act  of  1930,  as  amended,  we  are 
conducting  a  review  of  all  producers 
and  exporters  of  subject  merchandise 
covered  by  this  order  on  the  basis  of 
aggregate  data.  This  review  covers  27 
programs. 


Since  the  publication  of  the 
preliminary  results  on  April  30, 1998 
(63  FR  23723),  the  following  events 
have  occurred.  We  invited  interested 
parties  to  comment  on  the  preliminary 
results.  On  June  10, 1998,  case  briefs 
were  submitted  by  the  Government  of 
Quebec  ("GOQ").  and  the  National  Pork 
Producers  Coimcil  ("petitioner").  On 
Jime  17, 1998,  rebuttal  briefs  were 
submitted  by  the  Government  of  Canada 
("GOC"),  GOQ,  and  the  Canadian  Pork 
Council  ("CPC").  At  the  request  of  the 
GOQ,  the  Department  held  a  public 
hearing  on  July  9, 1998. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  ("URAA")  effective 
January  1, 1995  ("the  Act").  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  In 
addition,  unless  otherwise  Indicated,  all 
citations  to  the  Department's  regulations 
are  to  the  regulations  codified  at  19  CFR 
Part  351,  published  in  the  Federal 
Register  at  62  FR  27296  (May  19, 1997). 

Scope  of  the  Review 

The  merchandise  covered  by  this 
order  is  live  swine,  except  U.S. 
Department  of  Agriculture  ("USDA") 
certified  piu«bred  breeding  swine, 
slaughter  sows  and  boars,  and 
weanlings,  (weanlings  are  swine 
weighing  up  to  27  kilograms  or  59.5 
povmds)  from  Canada.  The  merchandise 
subject  to  the  order  is  classifiable  under 
the  Harmonized  Tariff  Schedule 
("HTS")  item  numbers  0103.91.00  and 
0103.92.00.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  remains  dispositive. 

Allocation  Methodology 

In  the  past,  the  Department  has  relied 
on  information  from  the  U.S.  Internal 
Revenue  Service  ("IRS")  on  the 
industry-specific  average  useful  Ufe  of 
assets  in  determining  the  allocation 
period  for  nonrecurring  grant  benefits. 
See  General  Issues  Appendix  appended 
to  the  Final  Countervailing  Duty 
Determination;  Certain  Steel  Products 
from  Austria,  58  FR  37063,  37226  (July 
9, 1993).  However,  in  British  Steel  pic. 
V.  United  States,  879  F.  Supp.  1254  (CTT 
1995)  (British  Steel),  the  U.S.  Court  of 
International  Trade  ("the  Court")  ruled 
against  this  allocation  methodology.  In 
accordance  with  the  Court's  remand 
order,  the  Department  calciUated  a 
company-specific  allocation  period  for 
nonrecurring  subsidies  based  on  the 


average  useful  life  ("AUL")  of  non- 
renewable physical  assets.  This  remand 
determination  was  affirmed  by  the  Court 
on  Jime  4, 1996.  See  British  Steel.  929 
F.  Supp.  426,  439  (CIT  1996). 

The  Department  has  not  appealed  the 
Court's  decision  and,  we  intend  to 
determine  the  allocation  period  for 
nonrecurring  subsidies  using  company- 
specific  AUL  data  where  reasonable  and 
practicable.  In  Live  Swine  from  Canada; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review  (62  FR 
52426;  October  7, 1996)  and  Live  Swine 
from  Canada;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (62  FR  18087;  April  14, 1997) 
[Swine  Tenth  Review  Results),  the 
Department  determined  that  it  is  not 
reasonable  and  practicable  to  allocate 
nonrecurring  subsidies  using  company- 
specific  AUL  data  because  it  is  not 
possible  to  apply  a  company-specific 
AUL  in  an  aggregate  case  (such  as  the 
case  at  hand).  Accordingly,  in  this 
review,  the  Department  has  continued 
to  use  as  the  allocation  period  the 
average  useful  life  of  depreciable  assets 
used  in  the  swine  industry,  as  set  forth 
in  the  U.S.  IRS  Class  Life  Asset 
Depreciation  Range  System  [see  Swine 
Tenth  Review  Results),  which  is  a 
period  of  three  years. 

The  GOQ  submitted  a  comment  on 
the  allocation  period.  The  GOQ  agreed 
with  the  Department  that  the  IRS  tax 
tables  are  appropriate  for  allocating 
nonrecurring  grants  in  this  review. 
However,  because  better  sources  of 
information  may  be  available  in  future 
reviews  of  this  case,  the  GOQ  argues 
that  the  Department  should  accept 
suggestions  from  interested  parties  in 
future  reviews  regarding  more 
appropriate  sources  to  calculate  the 
allocation  period.  In  future  reviews,  the 
Department  will  allow  interested  parties 
to  submit  information  and  comment  on 
any  other  reasonable  and  practicable 
approaches  for  complying  with  the 
Court's  ruling  with  respect  to  the 
appropriate  allocation  period. 

Analysis  of  Programs 

Based  upon  the  responses  to  our 
questionnaire,  and  written  comments 
from  the  interested  parties,  we 
determine  the  following: 

/.  Programs  Conferring  Subsidies 

In  the  preliminary  results,  we  found 
that  the  following  programs  conferred 
coimtervailable  benefits  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  these  programs  from  the 
interested  parties,  and  our  review  of  the 
record  has  not  led  us  to  change  any 
findings  or  calculations.  Accordingly, 
the  net  subsidies  for  each  of  these 
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programs  (less  than  CanSO.OOOl  per 
kilogram,  except  for  the  National 
Transition  Scheme  for  Hogs  Program, 
which  is  Can$0.0041  per  Idlogram), 
remain  unchanged  from  the  preliminary 
results. 

1.  National  Transition  Scheme  for  Hogs 

Program 

2.  Alberta  Crow  Benefit  Offset  Program 

JACBOP) 

3.  Ontario  Livestock  and  Poultry  and 

Honeybee  Compensation  Program 

4.  Saskatchewan  Livestock  Investment 

Tax  Credit 

5.  Saskatchewan  Livestock  Facilities 

Tax  Credit 

6.  New  Brunswick  Livestock  Incentives 

Program 

7.  New  Brunswick  Swine  Industry 

Financial  Restructuring  and 
Agricultural  Development  Act — 
Swine  Assistance  Program 

//.  Programs  Found  Not  To  Confer 
Subsidies 

In  the  preliminary  results,  we  found 
the  following  program  did  not  confer 
subsidies  during  the  POR.  Our  analysis 
of  the  comments  submitted  by  the 
interested  parties,  summarized  below, 
has  not  led  us  to  change  our  findings 
from  the  preliminary  results. 

1.  Research  Program  under  the  Canada/ 
Quebec  Subsidiary  Agreement  on  Agri- 
Food  Development 

///.  Programs  Found  To  Be  Not  Used 

In  the  preliminary  results,  we  found 
that  the  producers  and/or  exporters  of 
the  subject  merchandise  did  not  apply 
for  or  receive  beneGts  imder  the 
following  programs: 

1.  Western  Diversification  Program 

2.  Farm  Income  Stabilization  Insurance 

3.  Federal  Atlantic  Livestock  Feed 

Initiative 

4.  Agricultural  Products  Board  Program 

5.  Newfoundland  Farm  Products 

Corporation  Hog  Price  Support 
Program 

6.  Newfoundland  Hog  Price 

Stabilization  Program 

7.  Newfoundland  Weanling  Bonus 

Incentive  Policy 

8.  Nova  Scotia  Improve  Sire  Policy 

9.  Ontario  Bear  Damage  to  Livestock 

Compensation  Program 

10.  Ontario  Rabies  Indemnification 

Program 

11.  Ontario  Swine  Sales  Assistance 

Policy 

We  did  not  receive  any  comments  on 
these  programs  from  the  interested 
parties,  and  our  review  of  the  record  has 
not  led  us  to  change  our  findings  from 
the  preliminary  results. 


IV.  Programs  Found  To  Be  Terminated 

In  the  preliminary  results,  we  found 
the  following  programs  to  be  terminated 
and  that  no  residual  benefits  were  being 
provided.  Our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findings  bom  the 
preliminary  results. 

1.  New  Brunswick  Swine  Assistance 

Policy  on  Boars 

2.  Ontario  Export  Sales  Aid 

V.  Other  Programs  Examined 

On  November  17, 1997,  the  GOC  and 
the  GOQ  requested  "green  box" 
treatment  for  the  Agri-Food  Agreement. 
Under  section  771(5B)(F)  of  the  Act, 
domestic  support  measures  provided 
with  respect  to  the  agricultural  products 
listed  in  Annex  1  to  the  1994  WTO 
Agreement  on  Agriculture  shall  be 
treated  as  noncountervailable  if  the 
Department  determines  that  the 
measures  conform  fully  with  the 
provisions  of  Annex  2  of  that  same 
Agreement.  The  GOQ  and  the  GOC 
claimed  that  the  Agri-Food  Agreement 
met  these  criteria,  and  therefore, 
funding  under  the  Agri-Food  Agreement 
should  be  noncoiuitervailable  pursuant 
to  section  771(5B)(F)  of  the  Act. 

The  initial  Agri-Food  Agreement  was 
signed  on  February  17, 1987  and 
remained  in  effect  from  1987  to  1991. 
On  August  26, 1993,  a  new  Agri-Food 
Agreement  was  enacted  by  the 
governments  of  Canada  and  Quebec 
covering  the  period  April  1, 1993 
through  March  31,  1998.  Funding  for 
this  agreement  is  shared  50/50  by  the 
federal  and  provincial  governments. 
Through  this  Agreement,  grants  are 
made  to  private  businesses  and 
academic  organizations  to  fund  projects 
under  the  following  program  areas:  (1) 
Research,  (2)  Technology  Iimovations, 
and  (3)  Support  for  Strategic^lliances. 

The  Department  has  previously 
examined  each  of  the  three  components 
xmder  the  Agri-Food  Agreement 
(Research,  Technology  Innovation,  and 
Support  for  Strategic  Alliances)  as  three 
separate  programs.  See  Swine  Tenth 
Review  Results.  During  the  POR, 
producers  of  the  subject  merchandise 
received  assistance  imder  the  three 
component  programs  of  the  Agri-Food 
Agreement  for  which  the  GOC  and  the 
GOQ  have  requested  green  box 
treatment. 

Specifically,  with  regard  to  the 
Research  program,  we  have  determined 
that  this  program  does  not  confer 
countervailable  benefits  because  the 
results  of  the  research  are  publicly 
available.  As  such,  there  is  no  need  to 
address  whether  it  is  non- 


countervailable in  the  context  of  section 
771(5B)(F)  of  the  Act.  With  regard  to  the 
Technology  Innovations  program  and 
the  Support  for  Strategic  Alliances 
program,  any  benefit  to  the  subject 
merchandise  under  either  program  or 
both  programs  combined  is  so  small 
(Can$  0.0000013  and  Can$  0.0000008 
per  kilogram,  respectively)  that  there  is 
no  cumulative  impact  on  the  overall 
subsidy  rate.  Accordingly,  because  there 
is  no  impact  on  the  overall  subsidy  rate 
in  the  instant  review,  we  have  not 
included  the  benefits  from  Technology 
Innovations  program  and  the  Support 
for  Strategic  Alliances  program  in  the 
calculated  subsidy  rate  for  the  POR,  and 
do  not  consider  it  necessary  to  address 
the  issue  of  whether  benefits  under 
these  programs  are  noncountervailable 
as  green  box  subsidies  pursuant  to 
section  771(5B)(F)  of  the  Act.  See,  e.g.. 
Final  Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rod  from 
Germany.  62  FR  54990,  54995  (October 
22, 1997);  Certain  Carbon  Steel  Products 
from  Sweden;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review.  61  FR  64062.  64065  (  December 
3, 1996)  and  Certain  Carbon  Steel 
Products  from  Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  62  FR  16549  (April  7, 1997); 
Final  Negative  Countervailing  Duty 
Determination:  Certain  Laminated 
Hardwood  Trailer  Flooring  ("LHF") 
From  Canada,  62  FR  5201  (February  4, 
1997);  Industrial  Phosphoric  Acid  From 
Israel;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review.  61  FR  28845  (June  6,  1996)  and 
Industrial  Phosphoric  Acid  From  Israel; 
Final  Results  of  Countervailing  Duty 
Administrative  Review.  61  FR  53351 
(October  11, 1996). 

In  addition,  some  fanners  in  Prince 
Edward  Island  received  payments 
during  the  POR  under  the  Agricultural 
Disaster  Insurance  Program  (ADIP), 
which  is  authorized  imder  section  12(5) 
of  the  Farm  Income  Protection  Act 
(FIPA)  and  a  provincial  statute.  The 
GOC  stated  that  this  program  was 
designed  to  meet  the  "green  box" 
criteria  under  the  1994  WTO  Agreement 
on  Agriculture.  With  regard  to  the  ADIP 
program,  any  benefit  to  the  subject 
merchandise  under  this  program  is  so 
small  (Can$  0.0000081  per  kilogram) 
that  there  is  no  impact  on  the  overall 
subsidy  rate,  even  when  taking  into 
accoimt  the  assistance  provided  imder 
the  Technology  Innovations  program 
and  the  Support  for  Strategic  Alliances 
program.  In  other  words,  when  the 
benefits  from  the  Technology 
Innovations  program,  the  Support  for 
Strategic  Alliances  program  and  the 
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ADIP  program  are  summed,  the 
aggregate  benefit  from  these  three 
programs  has  no  impact  on  the  overall 
subsidy  rate.  Accordingly,  because  there 
is  no  impact  on  the  overall  subsidy  rate 
in  the  instant  review,  we  have  not 
included  the  benefits  irom  ADIP  in  the 
calculated  subsidy  rate  for  the  POR,  and 
do  not  consider  it  necessary  to  address 
the  issue  of  whether  benefits  under  this 
program  are  countervailable  in  this 
review. 

Analysis  of  Comments 

Comment  1:  Treatment  of  the  Ontario 
Export  Sales  Aid  Program — Termination 

According  to  the  petitioners,  the 
Ontario  Export  Sales  Aid  Program 
should  not  be  treated  as  a  terminated 
program.  The  petitioners  cite  section 
355.50(b)(2)  of  the  Department's  1989 
Proposed  Regulations  and  claim  that  it 
is  the  Department's  practice  not  to 
recognize  a  subsidy  program  as 
terminated  unless  there  is  an  official 
law,  decree,  or  regulation  that  has  been 
enacted  that  terminates  the  program. 
[See  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comment,  May 
31, 1989).  In  addition,  the  petitioners 
cite  various  cases  and  assert  that  the 
Department  has  only  treated  programs 
as  terminated  when  the  respondent  has 
presented  evidence  of  the  termination 
with  official  documentation  and,  if 
possible,  when  the  Department  has 
verified  that  the  program  was  actually 
terminated. 

The  petitioners  contend  that  with 
respect  to  the  Ontario  Export  Sales  Aid 
program,  the  evidence  on  the  record 
does  not  meet  the  standard  for  this 
program  to  be  treated  as  a  terminated 
program.  According  to  petitioners,  the 
only  document  on  the  record  pertaining 
to  this  program,  the  "Background 
Document"  issued  by  the  Ontario 
Ministry  of  Economic  Development, 
Trade  and  Tourism,  is  insufficient  to 
support  the  conclusion  that  the  Export 
Sales  Aid  program  is  terminated  for 
purposes  of  this  review,  because  this 
document  only  establishes  that  the 
program  is  being  eliminated  and  does 
not  reflect  the  official  legal  status  of  the 
program. 

The  petitioners  further  argue  that  the 
Department's  treatment  of  the  Ontario 
Export  Sales  Aid  program  is  not 
consistent  with  its  treatment  of  the  Farm 
Products  Board  Hog  Price  Stabilization 
Program  which  has  a  similar  status  but 
the  Department  treated  as  not  used.  The 
petitioners  maintain  that  the 
Government  of  the  Province  of 
Newfoundland  submitted  a  budget 
document  issued  by  the  Newfoundland 
Ministry  of  Finance  that  clearly  shows 


that  subsidies  imder  the  Hog  Price 
Stabilization  Program  had  been 
"eliminated"  and  that  this 
documentation  is  of  a  similar  nature  to 
the  documentation  presented  with 
regard  to  the  Ontario  program. 
Therefore,  to  be  consistent  with  the 
record  evidence  and  with  other  findings 
in  this  review,  the  petitioners  argue  that 
the  Department  should  revise  its  finding 
with  respect  to  the  Ontario  Export  Sales 
Aid  program  and  find  the  program  to  be 
not  used  in  these  final  results. 

In  rebuttal,  the  GOQ  and  the  CPC 
argue  that  the  Department's 
determination  that  the  Ontario  Export 
Sales  Aid  program  was  terminated  is 
correct.  The  GOQ  asserts  that  the 
petitioners  have  not  cited  any  facts  to 
dispute  the  Department's  finding  that 
the  program  was  terminated.  Moreover, 
the  CPC  claims  that  the  documentation 
on  the  record  provided  by  the 
Government  of  Ontario  supports  the 
decision  and  cites  Live  Swine  from 
Canada;  Preliminary  Results  of 
Administrative  Review.  62  FR  47460 
(September  9, 1997)  and  Live  Swine 
from  Canada;  Final  Results  of 
Administrative  Review,  63  FR  2204 
(January  14. 1998)  [Swine  Eleventh 
Review  Results)  in  which  the 
Department  made  a  determination  that 
the  Hog  Price  Stabilization  program  was 
terminated  based  on  an  announcement 
from  the  Government  of  Prince  Edward 
Island's  Department  of  Agriculture.  The 
CPC  also  cites  Swine  Tenth  Review 
Results  in  which  the  Department  found 
the  Livestock  and  Beeyard  Damage 
Compensation  Program  terminated 
based  on  the  Government  of  Alberta's 
submission  of  a  memorandum  frtjm  the 
program's  administrator  regarding  the 
program's  termination.  The  CPC  asserts 
that  the  petitioners  did  not  contest 
either  of  these  determinations. 

Furthermore,  the  CPC  argues  that 
these  examples  show  that  the 
Department  has  never  articulated  a 
blanket  rule  requiring  an  official  law, 
decree  or  regulation  before  finding  a 
program  terminated.  The  CPC  argues 
that  when  a  provincial  program  is  of  a 
limited  size  and  involves  a  limited 
number  of  users,  the  termination  of  the 
program  may  be  carried  out 
administratively  without  the  passage  of 
a  separate  law.  In  these  cases,  the  CPC 
argues,  if  the  Department  were  to 
require  an  official  law,  these  programs, 
which  are  terminated  and  providing  no 
benefits,  would  be  reinvestigated  year 
after  year  because  their  termination  had 
been  accomplished  by  means  other  than 
an  official  law.  The  GOQ  and  the  CPC 
contend  that  the  result  would  be  a 
burden  on  the  Department  to  continue 
investigating  terminated  programs  that 


were  providing  no  benefits.  Therefore, 
the  GOQ  and  the  CPC  assert,  that  the 
Department's  preliminary  findings  that 
the  Ontario  Export  Sales  Aid  program  is 
terminated  is  correct  and  should  be 
maintained  in  these  final  results. 

Department's  Position:  The 
Department's  practice  is  to  treat  a 
program  as  terminated  when  the 
respondent  presents  satisfactory 
documentation  to  demonstrate  that  the 
program  is  terminated  and  not  merely 
suspended.  See  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  from  Turkey.  61  FR  30366, 
30370  (June  14, 1996);  Certain  Iron- 
Metal  Castings  from  India;  Final  Results 
of  Administrative  Review,  60  FR  44843, 
44844  (August  29, 1995).  In  this 
instance,  the  GOC  submitted  official 
documentation  from  the  Ontario 
Ministry  of  Economic  Development 
demonstrating  that  the  Export  Sales  Aid 
program  has  terminated  as  a 
consequence  of  a  provincial-wide 
initiative  to  eliminate  certain  forms  of 
direct  monetary  assistance  to  Ontario 
businesses.  Because  this  official  report 
was  prepared  by  the  authority 
responsible  for  administering  the 
subsidy  program,  we  are  satisfied  that 
the  Export  Sales  Aid  program  was 
terminated  on  March  31, 1996  and  not 
merely  suspended.  Therefore,  our 
determination  that  the  Ontario  Export 
Sales  Aid  program  is  terminated 
remains  unchanged  in  these  final 
results. 

In  the  case  of  Newfoundland's  Farm 
Products  Board  Hog  Price  Stabilization 
program,  there  were  no  exports  of  the 
subject  merchandise  from 
Newfoundland  during  the  POR. 
Therefore,  we  did  not  find  it  necessary 
to  make  a  finding  regarding  the 
termination  of  this  program  during  the 
POR. 

Comment  2:  Green  Box  Claim 

The  petitioners  assert  that,  although 
the  Department  did  not  address  the 
countervailability  of  two  components  of 
the  Agri-Food  Agreement  and  the 
Agricultural  Disaster  Insurance  Program 
(ADIP),  these  programs  are  providing 
potentially  countervailable  benefits  to 
live  swine  producers.  The  petitioners 
contend  that  because  these  benefits 
could  increase  in  the  future,  the 
Department  should  treat  the  ADIP 
program  and  these  Agri-Food  programs 
as  not  used  to  preserve  the  Department's 
ability  to  address  the  countervailability 
of  these  programs  should  the  level  of 
benefits  increase  in  subsequent  reviews. 

Department's  Position:  "The 
Department's  practice  is  to  treat 
programs  under  which  producers  of  the 
subject  merchandise  receive  no 
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assistance  during  the  POR  as  not  used. 
[See  Swine  Eleventh  Review  Results). 
During  this  POR,  producers  of  live 
swine  received  benefits  under  the 
Technology  Innovations  and  Support  for 
Strategic  Alliances  programs  under  the 
Canada/Quebec  Subsidiary  Agreement 
on  Agri-Food  Development  and  the 
ADIP  progreim.  Therefore,  treating  these 
programs  as  "not  used"  would  be 
inconsistent  with  our  longstanding 
practice.  We  note,  however,  that  we  will 
continue  to  examine  these  programs  in 
future  reviews. 

Comment  3:  The  Countervailability  of 
Benefits  under  the  Research  Program 
Under  the  Canada/Quebec  Subsidiary 
Agreement  on  Agri-Food  Development 

The  petitioners  assert  that  the 
Department  should  not  rely  upon  the 
public  availability  test  as  the  basis  for 
finding  that  the  Research  program  under 
the  Canada/Quebec  Subsidiary 
Agreement  on  Agri-Food  Development 
("Research  program")  is 
noncountervailable.  The  petitioners 
point  out  that  under  the  URAA,  the 
countervailability  of  research  subsidies 
are  analyzed  imder  the  "green  light" 
provision,  and  thus,  the  public 
availability  test  is  outdated. 

The  petitioners  further  argue  that 
during  this  proceeding  neither  the  GOC 
nor  the  GOQ  has  shown  that  the  projects 
carried  out  under  the  Research  program 
satisfy  the  criteria  for 
noncountervailability.  The  petitioners 
contend  that  the  public  availability  test 
is  no  longer  sufficient  to  avoid  a  finding 
of  noncountervailablity  for  research 
subsidies.  Therefore,  the  petitioners 
argue  that  the  Research  program  can 
only  satisfy  the  test  for 
noncountervailability  if  it  meets  all  of 
the  statutory  green  light  criteria. 

In  rebuttal,  the  GOC  and  CPC  contend 
that  the  petitioners'  arguments  that  the 
Research  program  should  be  examined 
under  the  green  light  provisions  are 
untimely.  The  GOC  maintains  that  the 
Department's  policy  since  1995,  which 
is  applied  in  this  review,  requires  a 
submission  of  "green"  claims  much 
sooner  than  the  case  brief  stage.  The 
GOC  and  CPC  contend  that  the 
questionnaire  in  the  instant  review 
instructed  respondents  to  make  green 
light  or  green  box  claims  within  two 
weeks.  Moreover,  the  GOC  and  the  CPC 
eirgue  that  petitioners  had  ample  time  to 
make  this  claim  which  is  extraordinarily 
untimely  at  the  case  brief  stage.  The 
GOC  cites  several  cases  in  which  the 
Department  rejected  allegations  that 
were  not  raised  until  the  case  briefs.  The 
GOC  and  the  CPC  assert  that  the 
Department  is  not  required  to  address 


petitioners'  green  light  claim  at  this  late 
stage  in  the  preceding. 

The  GOC  also  contends  that  even  if 
the  petitioners'  green  light  claim  was 
timely,  petitioners'  arguments  reflect 
analytical  eri-ors.  In  rebuttal  to 
petitioners'  claim  that  the  public 
availability  test  is  outmoded,  the  GOC, 
GOQ,  and  the  CPC  argue  that  the  public 
availability  test  is  still  U.S.  law  and 
administrative  practice.  The  GOC  and 
GOQ  maintain  that  there  is  nothing  in 
the  WTO  agreements  or  U.S. 
implementing  legislation  that  repeals 
the  Department's  practice  of  using  the 
public  availability  test  or  preempts  its 
application  and  cites  several  cases  in 
which  the  Department  has  applied  the 
public  availability  test  under  post-WTO 
cases.  Although  the  Department's 
proposed  regulations  omit  the  prior 
proposed  regulation  on  public 
availability,  the  GOC  and  the  GOQ  argue 
that  no  final  regulations  have  been 
issued  that  actually  change  the  policy. 

Furthermore,  the  GOQ  maintains  that 
the  Department  has  found  the  Research 
program  noncountervailable  in  eight 
previous  administrative  reviews  and 
should  no  longer  examine  this  program 
in  future  reviews.  The  GOQ  argues  that 
in  the  Delverde  case,  the  Department's 
practice  not  to  initiate  investigations  on 
programs  previously  found  not  to  be 
countervailable  was  affirmed,  citing 
Delverde  v.  United  States,  No.  96-08- 
01997,  Slip  Op.  at  10  (CIT  December  1, 
1997).  As  an  example  of  the 
Department's  practice,  the  GOQ  cites 
the  investigation  in  Fresh,  Chilled,  and 
Frozen  Pork  from  Canada,  in  which  the 
Department  did  not  initiate  on  several 
programs  previously  found  not  to  be 
countervailable  in  an  administrative 
review  on  live  swine  from  Canada.  (See 
Initiation  of  the  Countervailing  Duty 
Investigation;  Fresh,  Chilled,  and  Frozen 
Pork  from  Canada,  54  FR  5537 
(February  3, 1989)).  In  addition,  the 
GOC,  GOQ,  and  the  CPC  argue  that  the 
petitioner  has  provided  no  new 
information  or  evidence  of  changed 
circumstances  requiring  the  Department 
to  reconsider  its  analysis  of  the  Research 
program  during  the  POR.  Therefore,  the 
GOC,  GOQ,  and  CPC  assert  that  the 
Department  should  maintain  its 
determination  that  the  Research 
program  is  noncountervailable  in  these 
final  results. 

Department's  Position:  We  disagree 
with  the  petitioners  that  we  must 
analyze  the  Research  program  under  the 
green  light  provisions.  Unless  parties 
make  a  timely  green  light  claim,  the 
Department  does  not  examine  whether  a 
program  meets  the  green  light  criteria 
for  noncountervailability.  Absent  such  a 
claim,  we  followed  our  standard 


practice  for  determining  whether  this 
program  was  countervailable.  [See 
Swine  Eleventh  Review  Results,  62  FR 
47460  at  47469  (September  9. 1997)). 

However,  we  disagree  with  the  GOQ's 
assertion  that  the  Research  program 
does  not  warrant  reexamination  in 
future  reviews.  The  Department's 
current  practice  with  regard  to  research 
and  development  progrsuns  is  that 
research  results  must  be  publicly 
available  with  no  restrictions.  The 
standard  contracts  under  the  Research 
program  contain  a  patent  clause 
authorizing  non-disclosure  of  research 
results  with  commercial  value.  As  we 
explained  in  Swine  Eleventh  Review 
Results,  the  ability  to  restrict  disclosure, 
of  research  results  requires  a 
determination  on  the  public  availability 
of  research  results  until  projects  are 
completed.  [See  63  FR  2204,  at  2207 
(January  14, 1998)).  Accordingly,  we 
will  continue  to  examine  the  Research 
program  in  future  reviews. 

Final  Results  of  Review 

For  the  period  April  1, 1996  through 
March  31, 1997,  we  determine  the  net 
subsidy  for  live  swine  from  Canada  to 
be  Can$0.0041  per  kilogram.  This  rate  is 
de  minimis. 

We  will  instruct  Customs  to  liquidate 
without  regard  to  countervailing  duties 
all  shipments  of  the  subject 
merchandise  from  Canada  exported  on 
or  after  April  1, 1996,  and  on  or  before 
March  31, 1997.  The  Department  will 
also  instruct  Customs  to  waive  cash 
deposits  on  all  shipments  of  live  swine 
from  Canada  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  §  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
with  section  751(a)(1)  and  777(i)(l)  of 
the  Act  (19  U.S.C.  1675(a)(1)). 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-23929  Filed  9-3-98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-423-809] 

Preliminary  Affirmative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determination:  Stainless  Steel 
Plate  in  Coils  From  Belgium 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  4, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Zak 
Smith,  Stephanie  Hoffman,  or  James 
Breeden,  Office  I,  AD/CVD  Enforcement, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  3099,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-0189, (202)  482-4198,  or 
(202)  482-1174,  respectively. 

Preliminary  Determination 

The  Department  of  Commerpe 
preliminarily  determines  that 
coimtervailable  subsidies  are  being 
provided  to  producers  and  exporters  of 
stainless  steel  plate  in  coils  from 
Belgium.  For  information  on  the 
estimated  countervailing  duty  rates, 
please  see  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Petitioners 

The  petition  in  this  investigation  was 
filed  on  March  31, 1998.  The  petitioners 
are  Allegheny  Ludlum  Corp.,  Armco, 
Inc.,  Lukens  Inc.,  and.  United 
Steelworkers  of  America,  AFL-CIO/CLC 
("the  petitioners"). 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  [see 
Notice  of  Initiation  of  Coimtervailing 
Duty  Investigations:  Stainless  Steel  Plate 
in  Coils  from  Belgium,  Italy,  the 
Republic  of  Korea,  and  the  Republic  of 
South  Africa,  63  FR  23272  (April  28, 
1998)),  the  following  events  have 
occurred.  On  April  30, 1998,  we  issued 
countervailing  duty  questionnaires  to 
the  Government  of  Belgivim  ("GOB"), 
the  Government  of  Flanders  ("GOF"). 
the  European  Commission  ("EC"),  and 
the  producers/exporters  of  the  subject 
merchandise.  The  GOB  identified  ALZ 
N.V.  ("ALZ")  as  the  sole  producer/ 
exporter  of  subject  merchandise  from 
Belgiimi. 

On  May  18, 1998,  ALZ,  filed  a 
submission  stating  that  the  petition  was 
inadequate  in  its  allegations  of  certain 
programs.  This  allegation  was  repeated 
in  several  submissions.  The  petitioners 


responded  with  several  submissions 
challenging  these  arguments.  Following 
a  review  of  the  respondent's  and 
petitioners'  submissions,  we  determined 
not  to  continue  investigating  the 
Funding  for  Early  Retirement  program 
alleged  in  the  petition.  [See 
Memorandum  to  Richard  Moreland, 
"Initiation  of  Certain  Programs  Alleged 
to  Benefit  ALZ,"  June  18, 1998.) 

On  June  8, 1998,  we  postponed  the 
preliminary  determination  of  this 
investigation  until  August  28, 1998  [see 
Notice  of  Postponement  of  Time  Limit 
for  Countervailing  Duty  Investigations: 
Stainless  Steel  Plate  in  Coils  From 
Belgium,  Italy,  the  Republic  of  Korea 
and  the  Republic  of  South  Africa,  63  FR 
31201  (June  8, 1998)). 

We  received  responses  to  our  initial 
questionnaires  from  the  GOB,  the  GOF, 
the  EC,  and  ALZ  on  June  19, 1998.  On 
July  14, 1998,  we  issued  supplemental 
questionnaires  to  the  GOB,  GOF  and 
ALZ.  We  received  responses  to  these 
supplemental  questionnaires  on  August 
3, 1998. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  stainless  steel  plate 
in  coils.  Stainless  steel  is  an  alloy  steel 
containing,  by  wfeight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  plate  products  are 
flat-rolled  products,  254  mm  or  over  in 
width  and  4.75  mm  or  more  in 
thickness,  in  coils,  and  aimealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  plate 
may  also  be  further  processed  [e.g., 
cold-rolled,  polished,  etc.)  provided  that 
it  maintains  the  specified  dimensions  of 
plate  following  such  processing. 
Excluded  from  the  scope  of  this  petition 
are  the  following:  (1)  plate  not  in  coils, 
(2)  plate  that  is  not  aimealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled,  (3)  sheet  and  strip, 
and  (4)  fiat  bars. 

The  merchandise  subject  to  this 
investigation  is  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  at  subheadings: 
7219.11.00.30,  7219.11.00.60, 
7219.12.00.05,  7219.12.00.20, 
7219.12.00.25,  7219.12.0a.50, 
7219.12.00.55,  7219.12.00.65, 
7219.12.00.70.  7219.12.00.80, 
7219.31.00.10,  7219.90.00.10. 
7219.90.00.20,  7219.90.00.25, 
7219.90.00.60,  7219.90.00.80, 
7220.11.00.00,  7220.20.10.10, 
7220.20.10.15,  7220.20.10.60. 
7220.20.10.80,  7220.20.60.05, 
7220.20.60.10,  7220.20.60.15, 
7220.20.60.60.  7220.20.60.80, 
7220.90.00.10.  7220.90.00.15. 


7220.90.00.60,  and  7220.90.00.80. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  wrritten  description  of  the 
merchandise  under  investigation  is 
dispositive. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1, 
1995  ("the  Act").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department's")  regulations  are  to  the 
current  regulations  as  codified  at  19 
CFR  Part  351  and  published  in  the 
Federal  Register  on  May  19, 1997  (62 
FR  27295). 

Injury  Test 

Because  Belgium  is  a  "Subsidies 
Agreement  Country"  within  the  ' 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Belgium  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  On 
May  28, 1998.  the  ITC  published  its 
preliminary  determination  finding  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is  being 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports 
irom  Belgium  of  the  subject 
merchandise  [see  63  FR  29251  (May  28, 
1998)). 

Alignment  With  Final  Antidumping 
Duty  Determination 

On  May  27, 1998,  the  petitioners 
submitted  a  letter  requesting  alignment 
of  the  final  determination  in  this 
investigation  with  the  final 
determination  in  the  companion        — 
antidumping  duty  investigations,.  See 
Initiation  of  Antidumping  Duty 
Investigations:  Stainless  Steel  Plate  in 
Coils  From  Belgium,  Canada,  Italy, 
Republic  of  South  Africa,  South  Korea 
and  Taiwan,  63  FR  20580  (April  27, 
1998).  In  accordance  with  section 
705(a)(1)  of  the  Act,  we  are  aligning  the 
final  determination  in  this  investigation 
with  the  final  determinations  in  the 
antidumping  investigations  of  stainless 
steel  plate  in  coils. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies  ("the  POI")  is 
calendar  year  1997. 

Company  History 

The  GOB  identified  one  producer  of 
the  subject  merchandise  that  exported  to 
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the  United  States  during  the  POI,  ALZ. 
There  are  also  two  subsidiaries  of  ALZ 
which  are  involved  in  the  production  of 
the  subject  merchandise,  ALBUFIN  N.V. 
("Albufin")  and  AL-FIN  N.V.  ("Alfin"). 
and  we  have  included  any  subsidies  to 
these  companies  in  the  subsidy  rate  for 
ALZ.  In  1987,  the  GOB  sold  its 
ownership  interest  in  ALZ  to  SIDMAR 
N.V.  ("Sidmar").  Normally,  we  would 
apply  our  privatization  methodology 
under  the  circumstances  presented. 
However,  because  the  subsidies 
provided  to  ALZ  prior  to  1987  were 
extremely  small,  the  amount  of  that 
could  be  considered  as  repayment 
would  be  insignificant.  See.  e.g.. 
Industrial  Phosphoric  Acid  from  Israel; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  61  FR  53351 
(October  11, 1996),  see  also  Industrial 
Phosphoric  Acid  from  Israel; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review,  61  FR 
28845  (June  6,  1996).  Therefore,  we  did 
not  apply  our  privatization  methodology 
to  the  1987  transaction. 

Subsidies  Valuation  Information 

Allocation  Period 

In  the  past,  the  Department  has  relied 
upon  information  from  the  U.S.  Internal 
Revenue  Service  on  the  industry- 
specific  average  useful  Ufe  of  assets  in 
determining  the  allocation  period  for 
non-recurring  subsidies  (see  the  General 
Issues  Appendix  ("GIA")  to  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
bom  Austria,  58  FR  37217.  at  37225 
(July  9. 1993)).  However,  in  British.  Steel 
pic  V.  United  States,  879  F.  Supp.  1254 
(CIT  1995)  ("BriUsh  Steel  I"),  the  U.S. 
Court  of  International  Trade  ("the 
Court")  ruled  against  this  allocation 
methodology.  In  accordance  with  the 
Court's  remand  order,  the  Department 
calculated  a  company-specific 
allocation  period  for  non-recurring 
subsidies  based  on  the  average  useful 
■  life  ("AUL")  of  non-renewable  physical 
assets.  This  remand  determination  was 
affirmed  by  the  Court  on  June  4, 1996. 
See  British  Steel  pic  v.  United  States, 
929  F.  Supp.  426,  439  (CIT  1996) 
("British  Steel  II").  Thus,  we  intend  to 
determine  the  allocation  period  for  non- 
reouring  subsidies  using  company- 
specific  AUL  data  where  reasonable  and 
practicable.  See,  e.g.,  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Sweden; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  62  FR  16551 
(April  7, 1997). 

m  this  investigation,  the  Department 
has  followed  the  Court's  decision  in 
British  Steel  I,  and  examined 
information  submitted  by  the 


respondent  as  to  its  average  useful  life 
of  assets.  Based  on  the  information 
submitted  by  ALZ  on  the  average  useful 
life  of  its  non-renewable  physical  assets, 
we  preliminarily  determine  that  the 
AUL  for  ALZ  is  15  years.  Furthermore, 
for  those  subsidies  received  by  Sidmar, 
which  may  be,  in  part,  attributable  to 
ALZ,  we  intend  to  seek  information 
prior  to  the  final  determination 
regarding  Sidmar's  AUL.  If  necessary, 
for  those  years  in  which  Sidmar  was  not 
consolidated  with  ALZ,  we  intend  to 
use  Sidmar's  AUL  for  purposes  of 
determining  the  allocation  period  for 
non-recurring  subsidies  received  by 
Sidmar.  For  diose  years  in  which  ALZ 
was  consolidated  with  Sidmar,  we 
intend  to  use  a  company-specific  AUL, 
based  on  Sidmar's  consolidated 
information,  for  purposes  of 
determining  the  allocation  period  for 
non-recurring  subsidies  granted  to 
Sidmar. 

Equity  Methodology 

Consistent  with  the  Department's 
methodology,  the  first  question  in 
analyzing  an  equity  infusion  is  whether, 
at  the  time  of  infusion,  there  was  a 
market  price  for  newly-issued  equity 
[see  GIA,  58  FR  37239).  The  Department 
will  find  an  equity  investment  to  be 
inconsistent  with  the  usual  practice  of 
a  private  investor  if  the  market- 
determined  price  for  equity  purchased 
from  the  firm  is  less  than  the  price  paid 
by  the  government  for  the  same  form  of 
equity  purchased  directly  from  the  firm. 
In  this  investigation,  for  those  years  in 
which  market  prices  do  not  exist,  the 
E)epartment  has  conducted  an 
equityworthiness  analysis  of  the  firm  as 
described  in  the  GIA,  58  FR  at  37239. 
See  "1985  Debt  to  Equity  Conversion 
and  Purchase  of  ALZ  Shares"  section, 
below. 

■Benchmarks  for  Long-Term  Loans  and 
Discount  Rates 

ALZ  reported  that  it  obtained  long- 
term  commercial  loans 
contemporaneously  with  the  receipt  of 
certain  government  loans  or  grants. 
Therefore,  when  available,  we  have 
used  these  company-specific  interest 
rates  as  the  long-term  loan  benchmark 
interest  rate  or  discount  rate.  For  those 
years  in  which  ALZ  did  not  receive 
commercial  loans,  we  used  the  national 
average  rates  for  long-term,  fixed-rate 
debt  as  reported  by  the  GOF. 

Green  Light 

The  GOF  requested  green  light 
treatment  for  certain  benefits  provided 
pursuant  to  the  Economic  Expansion 
Law  of  1970  ("1970  Law").  Among  other 
things,  the  1970  Law  offers  incentives  to 


promote  the  establishment  of  new 
enterprises  or  the  expansion  of  existing 
ones  which  contribute  directly  to  the 
creation  of  new  activities  and  new 
employment  within  designated 
development  zones. 

While  the  1970  Law  is  currently 
administered  by  the  GOF,  the  GOB 
originally  oversaw  the  implementation 
of  1970  Law  benefits  to  disadvantaged 
regions  throughout  Belgium.  Pursuant  to 
the  overall  devolution  of  power  from  the 
GOB  to  the  regional  governments  since 
the  early  1980s,  the  authority  to 
administer  the  1970  Law  has  been 
transferred  to  the  regional  governments. 
With  respect  to  Flanders,  many  of  the 
1970  Law  subsidy  programs  have  been 
implemented  and  administered  by  the 
GOF  since  the  late  1980s  and  the 
"execution  modalities"  have  been 
amended  by  several  Flemish  decrees. 
Currently,  funding  for  programs  imder 
the  1970  Law  at  issue  in  this 
investigation  is  included  in  a  lump  sum. 
amount  from  the  GOB  as  part  of  the 
funds  needed  to  finance  the  overall 
operationof  the  GOF.  This 
understanding  of  the  authority  and 
funding  of  the  1970  Law  relates  only  to 
the  benefits  examined  in  this 
investigation  and  is  based  upon  record 
evidence  of  this  case.  We  will  seek  more 
clarification  on  the  administration  and 
funding  of  die  1970  Law. 

ALZ  received  several  types  of 
assistance  under  the  1970  Law  (the 
initiation  notice  identified  these 
subsidies  as:  1993  Expansion  Grant, 
1994  Environmental  Grants,  Investment 
and  Interest  Subsidies,  Accelerated 
Depreciation,  and  Real  Estate  Tax 
Exemption).  Most  of  this  assistance  was 
'  granted  after  the  GOF  assiuned  control 
of  the  subsidy  programs.  Therefore,  for 
pvuposes  of  this  preliminary 
determination,  we  are  treating  the  GOF 
as  the  granting  government  for  these 
bestowals.  However,  ALZ  received  one 
grant  in  1983  (identified  in  the  initiation 
notice  as  Investment  and  Interest 
Subsidies).  Because  this  grant  was 
received  prior  to  the  GOF  takeover  of 
1970  Law  authority,  we  consider  this 
one  grant  as  having  been  bestowed  by 
the  GOB. 

As  mentioned  above,  the  GOF 
requested  green  light  treatment  for 
certain  benefits  provided  pursuant  to 
the  1970  Law.  They  requested  such 
treatment  imder  both  sections 
771(5B)(C)  (disadvantaged  regions)  and 
771(5B)(D)  (enviromnental  adaptations) 
of  the  Act.  In  order  for  an  otherwise 
countervailable  benefit  to  be  accorded 
green  light  status,  it  must  meet  each  of 
the  requirements  set  forth  in  sections 
771(5B)(C)  or  (D)  of  the  Act  (see  also 
Statement  of  Administrative  Action. 
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H.R.  Doc.  316.  Vol  1. 103d  Cong.,  2d 
sess.  870, 266  (1994)). 

Aid  to  Disadvantaged  Regions 

At  this  time,  the  record  lacks  certain 
fundamenttd  information  necessary  to 
evaluate  this  program  for  potential 
regional  green  light  treatment.  Section 
771(5B)(C)  of  the  Act  permits  green  light 
status  for  only  those  subsidies  provided 
pursuant  to  a  general  framework  of 
regional  development,  which  means 
that  the  regional  subsidy  programs  are 
part  of  an  internally  consistent  and 
generally  applicable  regional 
development  program.  See  also  section 
771(5B)(E)(iii)(I)  of  the  Act.  Moreover, 
secUons  771(5B}(C)(i)  (11)  and  (HI)  of  the 
Act  require  that  each  region  be 
considered  disadvantaged  on  the  basis 
of  neutral  and  objective  criteria, 
including  a  measurement  of  economic 
development.  In  response  to  questions 
regarding  the  process  by  which  regions 
are  classified  as  disadvantaged,  the  GOF 
stated  that  the  EC  establishes  the  regions 
as  disadvantaged  and  that  neither  the 
GOB  nor  the  GOF  are  involved  in  this 
process.. The  information  on  the  record 
to  date  does  not  provide  a  full 
understanding  of  the  EC  process  and 
how  it  relates  to  the  framework  of  GOF 
regional  assistance.  Moreover,  it  appears 
that  the  GOF  distinguishes  its  own 
regions  (similar  to  ^e  EC's  regions)  and 
provides  this  information  in  an 
application  to  the  EC.  The  GOF  did  not 
provide  any  information  regarding  its 
own  system  of  identifying 
disadvantaged  regions.  Consequently, 
there  is  an  absence  of  record  evidence 
relating  to  whether  the  subsidies  are 
provided  pursuant  to  a  "general 
framework  of  regional  development 
which  is  internally  consistent  and 
generally  applicable." 

Therefore,  we  preliminarily  determine 
that  subsidies  provided  pursuant  to  the 
1970  Law  for  the  reduction  of  regional 
disparities  are  countervailable. 

Aid  for  Environmental  Adaptations 

Section  771(5B)(D)(i)  of  the  Act 
stipulates  that  subsidies  provided  to 
promote  the  adaptation  of  existing 
facilities  to  new  environmental 
requirements  that  are  imposed  by 
statute  or  by  regulation  shall  not  be 
countervailable,  assuming  other 
statutory  requirements  are  met.  In  this 
investigation,  we  are  evaluating  only  the 
grants  received  by  ALZ  under  3ie  1970 
Law  for  ecological  investments 
(identified  in  the  initiation  notice  as 
1994  Environmental  Grants). 

Section  771(5B)(D)(i)  of  the  Act 
requires  that  the  adaptation  must  be 
made  to  satisfy  specific  environmental 
requirements  and  those  environmental 


requirements  must  "•  *  *  result  in 
greater  constraints  and  financial 
burdens  on  the  recipient  of  the  subsidy 
*  •  *"  In  addition,  a  subsidy  must:  (I) 
be  a  one-time  nonrecurring  measure,  (II) 
be  limited  to  20%  of  the  cost  of 
adaptation,  (III)  not  cover  the  cost  of 
replacing  and  operating  the  subsidized 
investment,  and  (IV)  be  directly  linked 
and  proportionate  to  the  recipient's 
planned  reduction  of  nuisances  and 
pollution,  and  must  not  cover  any 
manufacturing  cost  savings  that  may  be 
achieved.  Based  upon  the  information 
currently  on  the  record,  we 
preliminarily  determine  the  following. 

ALZ  has  shown  that  a  financial 
burden  was  inciured  because,  by  law,  it 
was  required  to  pay  a  large  majority  of 
the  costs  of  the  environmental 
adaptations  necessary  to  conform  to 
environmental  regulations;  non- 
compliance with  these  regulations 
would  result  in  fines.  Moreover,  because 
these  subsidies  are  one-time,  non- 
recurring grants  which  are  limited  to  15 
percent  de  jure,  and  12  percent  de  facto 
(due  to  GOF  budgetary  constraints)  of 
the  adaptation  costs,  we  preliminarily 
determine  that  ecological  grants 
provided  under  the  1970  Law  fulfill 
requirements  (I)  and  (II).  With  respect  to 
requirements  (III)  and  (IV),  ALZ  has 
shown  that  the  calculation  of  assistance 
is  based  solely  on  the  costs  of  the 
environmental  adaptation,  and  does  not 
include  any  costs  of  expansion. 
Moreover,  the  assistance  caimot  cover 
plant  expansion,  or  result  in 
manufacturing  cost  savings.  In  this 
regard,  there  is  a  provision  in  the  1970 
Law  which  states  that  if  an  investment 
is  associated  with  an  increase  in  the 
capacity  of  the  plant,  the  eligible  costs 
shall  be  proportionate  to  the  initial 
capacity  of  the  plant.  Stated  differently, 
the  amoimt  of  aid  granted  for  an 
ecological  investment  can  only  apply  to 
an  existing  facility  and  may  not  be  used 
to  build  or  adapt  an  expanded  facility. 

Notwrithstanding  the  analysis  outlined 
above,  certain  questions  have  arisen 
which  are  not  fully  addressed  by  the 
information  aurently  on  the  record.  For 
example,  section  771(5B)(D)(i)  stipulates 
that  subsidies  provided  to  promote  the 
adaptation  of  existing  facilities  to  new 
environmental  requirements  that  are 
imposed  by  statute  or  by  regulation 
shall  not  be  countervailable  (emphasis 
added).  There  is  a  question  as  to 
whether  certain  projects  were  performed 
by  ALZ  to  adapt  to  a  published  law  or 
regulation. 

Moreover,  section  771(5B)(D)(i)(V)  of 
the  Act  states  that  the  subsidy  must  be 
"available  to  all  persons  that  can  adopt 
the  new  equipment  or  production 
processes."  TTie  1970  Law  provides 


environmental  grants  only  to  enterprises 
located  in  a  development  region. 
Shortly  before  this  preliminary 
determination,  we  discovered  that  two 
Flemish  acts  may  supplement  the  1970 
Law:  the  1993  Economic  Expansion 
Decree  ("1993  Decree")  and  the  Act  of 
August  4, 1978  ("1978  Act").  There  is  a 
copy  of  the  1993  Decree  on  the  record 
and  it  appears  that  the  1993  Decree 
provides  the  same  assistance  for 
ecological  investments  to  any  mediiun- 
and  large-sized  enterprises  in  Flanders 
not  eUgible  for  assistance  under  the 
1970  Law.  However,  the  1978  Act  is  not 
on  the  record  and  there  is  no  record 
evidence  to  suggest  that  the  same 
provisions  for  ecological  adaptations  are 
provided  to  small-sized  enterprises 

under  the  1978  Act.  

Because  ofthese  outstanding 
questions,  we  preliminarily  determine 
that  more  information  is  needed  to 
complete  our  analysis.  After  we  collect 
additional  information  and  conduct 
verification,  we  will  prepare  an  analysis 
memorandum  addressing  the  green  light 
status  of  this  program  during  this 
period,  and  provide  all  parties  an 
opportimity  to  comment  on  our 
analysis. 

L  Programs  Preliminarily  Determined 
To  Be  Countervailable 

A.  Regional  Subsidies  Under  the 
Economic  Expansion  Law  of  1970 

As  stated  above,  the  1970  Law  offers 
incentives  to  enterprises  located  within 
designated  disadvantaged  regions.  This 
law  provides  benefits  specifically  to 
firms  in  certain  development  zones  of 
Flanders.  Therefore,  we  preliminarily 
determine  that  benefits  provided  imder 
this  law  are  specific  under  section 
771(5A)(D)(i)oftheAct. 

In  the  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  ftt>ducts  from  Belgimn.  58 
FR  37273  Quly  9, 1993)  ("Certain 
Steel"),  we  determined  that  assistance 
provided  imder  the  1970  Law 
complemented  that  provided  under  the 
1959  Economic  Expansion  Law  ("1959 
Law"),  because  it  generally  increased 
the  amount  of  assistance  for  companies 
located  in  certain  development  zones. 
Subsidies  provided  pursuant  to  the  1959 
Law  were  found  not  countervailable  in 
the  Final  Affirmative  Countervailing 
Duty  Determinations:  Certain  Steel 
Products  From  Belgium,  September  7, 
1982  (47  FR  39305)  ("Belgian  Steel") 
because  they  were  not  specific. 
Therefore,  in  Certain  Steel,  we 
countervailed  benefits  under  the  1970 
Law  only  to  the  extent  they  exceeded 
benefits  available  under  the  1959  Law 
[see  Certain  Steel  at  37275  and  37289 
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and  section  355.44(n)  of  the  1989 
Proposed  Regulations). 

ALZ  has  argued  for  the  same 
treatment  in  Uiis  case.  However,  the 
verification  report  of  the  GOB  in  Certain 
Steel  states  that  the  1959  Law  was 
repealed  effective  August  1, 1991. 
Therefore,  for  benefits  received  by  ALZ 
after  1991,  it  is  not  appropriate  to  take 
into  accoimt  the  benefits  that  might 
have  been  provided  vmder  the  1959 
Law.  The  GOB  stated  that  the  1959  Law 
was  replaced  with  the  Flemish  1993 
Decree.  However,  we  need  more 
information  on  the  1993  Decree  to 
determine  whether  benefits  available 
imder  it  are  non-specific  and  whether 
such  benefits  should  affect  the  level  of 
countervailable  benefits  provided  under 
the  1970  Law. 

1. 1993  Expansion  Grant 

The  GOF  gave  Albufin,  a  subsidiary  of 
ALZ.  a  cash  grant  in  1994  to  construct 
an  annealing  and  pickling  line.  The 
grant  is  a  financial  contribution  as 
described  in  section  771(5)(D)(i)  of  the' 
Act  which  provides  a  benefit  to  the 
recipient  in  the  amoimt  of  the  grant. 
Furdiermore,  as  mentioned  above, 
benefits  under  the  1970  Law  are 
available  only  to  firms  in  certain  regions 
of  Flanders.  On  this  basis,  we 
preliminarily  determine  that  the 
program  is  specific  under  section 
771(5A)(D)(i)  of  the  Act.  Therefore,  we 
preliminarily  determine  that  the  1993 
Expansion  Grant  received  by  Albufin  is 
countervailable  within  the  meaning  of 
section  771(5)  of  the  Act. 

We  further  preliminarily  determine 
that  this  grant  is  non-recurring  because 
the  company  could  not  expect  to  receive' 
it  on  an  ongoing  basis.  Because  the 
benefit  to  Albufin  was  below  0.5  percent 
of  sales  in  the  year  of  receipt,  we 
expensed  the  grant  in  that  year.  Thus, 
Albufin  received  no  benefit  during  the 
POL 

2.  Investment  and  Interest  Subsidies 

The  petitioners  alleged  that  ALZ 
financial  statements  for  1996  and  1997 
show  entries  for  "investment  subsidies" 
and  "interest  subsidies."  According  to 
ALZ,  the  majority  of  these  figures  are 
comprised  of  the  enviroimiental  grants 
described  above.  However,  as 
mentioned  above,  in  1983,  ALZ  received 
one  cash  grant  from  the  GOB  under  the 
old  system  of  assistance.  At  that  time, 
the  1959  Law  was  still  in  effect. 

We  preUminarily  determine  that  this 
grant  received  by  ALZ  is  countervailable 
within  the  meaning  of  section  771(5)  of 
the  Act.  The  1983  grant  is  a  financial 
contribution  as  described  in  section 
771(5)(D)(i)  of  the  Act  which  provides  a 
benefit  to  the  recipient  in  the  amount  of 


the  grant.  Because  the  coimtervailable 
portion  of  the  assistance  was  received 
bom  the  GOB  pursuant  to  the  1970  Law 
and,  as  mentioned  above,  benefits  under 
the  1970  Law  were  available  only  to 
firms  in  certain  regions  of  the  coimtry, 
we  preliminarily  determine  that  the 
program  is  specific  under  section 
771(5A)(D)(i)oftheAct. 

Therefore,  because  cash  grants  of  this 
nature  were  also  available  to  companies 
under  the  1959  Law,  we  preliminarily 
determine  that  only  the  difference  in  the 
assistance  level  between  the  two  laws 
constitutes  a  countervailable  benefit  (see 
also  Certain  Steel,  58  FR  37273,  37275). 
To  derive  the  benefit,  we  calculated  the 
difference  in  the  level  of  benefit 
between  what  was  actually  granted 
pursuant  to  the  1970  Law  and  what 
could  have  been  received  pursuant  to 
the  1959  Law. 

We  further  determine  that  this  grant  is 
non-reciuring  because  it  was  not 
provided  on  an  ongoing  basis.  In 
calculating  the  benefit,  we  applied  the 
Department's  standard  grant 
methodology.  We  divided  the  benefit 
attributable  to  the  POI  by  ALZ's  total 
sales  during  the  POI.  On  this  basis,  we 
preliminarily  determine  the 
countervailable  subsidy  to  be  0.02 
percent  ad  valorem. 

3.  A'ccelerated  Depreciation 

Article  15  of  the  1970  Law  allows 
companies  to  declare  twice  the  standard 
depreciation  for  assets  acquired  through 
funds  provided  by  the  grants  bestowed 
imder  the  law.  The  tax  benefit  is  a 
financial  contribution  as  described  in 
section  771(5)(D)(ii)  of  the  Act  which 
provides  a  benefit  to  the  recipient  in  the 
amount  of  the  tax  savings.  Because  only 
enterprises  situated  in  certain 
development  zones  are  eUgible  to  apply 
for  accelerated  depreciation,  we 
preliminarily  determine  that  the 
program  is  specific  under  section 
771(5A)(D)(i)  of  the  Act.  Therefore,  we 
preliminarily  determine  that  this  tax 
benefit  received  by  ALZ  is 
countervailable  within  the  meaning  of 
section  771(5)  of  the  Act. 

Albufin,  an  ALZ  subsidiary,  received 
tax  savings  imder  this  program  during 
the  POI.  In  calculating  the  benefit,  we 
treated  the  tax  savings  as  a  recurring 
benefit  and  divided  it  by  ALZ's  total 
sales  during  the  POL  On  this  basis,  we 
preliminarily  determine  the 
countervailable  subsidy  to  be  0.49 
percent  ad  valorem. 

4.  Real  Estate  Tax  Exemption 

Pursuant  to  Article  16,  assets  acquired 
through  investments  financed  in  part  by 
the  1970  Law  may  be  exempted  from 
real  estate  taxes  for  up  to  five  years. 


depending  on  the  extent  to  which 
objectives  of  the  1970  Law  are  achieved. 
The  tax  benefit  is  a  financial 
contribution  as  described  in  section 
771(5)(D)(ii)  of  the  Act  which  provides 
a  benefit  to  the  recipient  in  the  amoimt 
of  the  tax  savings.  Because  only 
enterprises  situated  in  certain 
development  zones  are  eligible  to  apply 
for  a  real  estate  tax  exemption,  we 
preliminarily  determine  that  the 
program  is  specific  under  section 
771(5A)(D)(iJ  of  the  Act.  Therefore,  we 
preliminarily  determine  that  this  tax 
benefit  received  by  ALZ  is 
countervailable  within  the  meaning  of 
section  771(5)  of  the  Act. 

Albufin  received  tax  savings  imder 
this  program  during  the  POI.  In 
calculating  the  benefit,  we  treated  the 
tax  savings  as  a  recurring  benefit  and 
divided  it  by  ALZ's  total  sales  during 
the  POI.  On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
to  be  0.04  percent  ad  valorem. 

B.  1985  ALZ  Share  Subscriptions  and 
Subsequent  Transactions  (Identified  in 
the  Initiation  Notice  as  1985  Debt  to 
Equity  Conversion  and  Purchase  of  ALZ 
Shares) 

On  September  26, 1985,  the  GOB 
made  three  share  subscriptions  in  ALZ 
pursuant  to  the  Royal  Decree  No.  245  of 
December  31, 1983.  This  Royal  Decree 
allowed  the  GOB  to  make  preference 
share  subscriptions  in  the  steel  industry 
as  long  as  the  subscriptions  did  not 
exceed  one-half  of  the  social  capital  of 
the  company.  The  Nationale 
Maatschappig  voor  de  Herstructurering 
van  de  Nationale  Sectoren  ("NMNS"), 
the  government  agency  purchasing  the 
shares,  acquired  ordinary  shares  and 
preference  shares  through  this 
transaction. 

In  analyzing  whether  these  share 
purchases  conferred  a  benefit  on  ALZ, 
we  must  determine  whether  the  GOB 
investment  was  inconsistent  with  the 
usual  investment  practice  of  private 
investors  in  Belgium.  Neither  ALZ's 
ordinary  nor  preference  shares  were 
publicly  traded.  Therefore,  we  have 
analyzed  the  circumstances  of  the 
transaction. 

According  to  ALZ,  the  price  at  which 
the  GOB  purchased  shares  in  ALZ  was 
determined  by  two  separate  studies  as 
discussed  in  ALZ's  shareholders' 
meeting  of  September  26, 1985.  These 
studies  were  performed  by  an 
independent  accounting  firm  and  a 
group  of  experts  selected  by  ALZ.  ALZ 
also  submitted  documentation  from  the 
European  Commission  notifying  the 
GOB  that  ALZ's  capital  increase  met  the 
Commission's  private  investor  standard. 
In  addition,  we  have  performed  an 
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independent  analysis  of  ALZ's  financial 
health  at  the  time  of  the  stock  purchase. 
This  analysis  indicates  that  the 
company  was  equityworthy. 

Consistent  with  the  standard 
established  in  Aimcor  v.  the  United 
States,  871  F.  Supp.  447,  454  (CIT  1994) 
and  Geneva  Steel  et  al.  v.  United  States. 
914  F.  Supp.  563,  at  582,  (CIT  1996),  a 
finding  of  equityworthiness  means  that 
the  Department  need  not  inquire  further 
regarding  the  commercial  soundness  of 
a  government's  purchases  of  ordinary 
shares.  Hence,  we  preliminary 
determine  that  the  GOB's  1985  purchase 
of  ordinary  shares  was  consistent  with 
the  usual  investment  practice  of  private 
investors  in  Belgium. 

With  respect  to  ALZ's  preference 
shares,  we  have  analyzed  the 
characteristics  of  the  shares  and  the 
price  paid  per  share,  and  have 
concluded  that  the  government's  1985 
investment  in  these  preferred  shares 
was  consistent  with  the  usual 
investment  practice  of  private  investors 
in  Belgium  (see  memorandum  from 
Team  to  Richard  Moreland, 
"Concurrence  Memorandum;  Summary 
of  Issues,"  public  version,  dated  August 
28,  1998  ("Concurrence 
Memorandum")). 

However,  in  1987,  the  GOB  sold 
ALZ's  ordinary  shares  purchased  under 
the  Royal  Decree  No.  245  to  Kempense 
Investeringsvennootschap  ("KIV"),  a 
company  controlled  by  Sidmar.  The 
price  received  by  the  GOB  was  lower 
than  the  price  Sidmar  paid  a  private 
company  for  its  ordinary  shares  in  ALZ, 
in  a  relatively  contemporaneous 
transaction. 

Furthermore,  in  1993.  Sidmar 
acquired  the  preference  shares 
originally  purchased  under  the  Royal 
Decree  No.  245  from  the  GOB  in  return 
for  an  ownership  interest  in  a  Sidmar 
controlled  company.  Based  on  our 
analysis,  the  GOB  sold  these  preference 
shares  at  a  price  below  the  market  value 
for  ALZ  stock  (the  exact  terms  of  this 
transaction  are  proprietary  in  nature  and 
are  discussed  in  the  Concurrence 
Memorandum. 

We  preUminarily  determine  that  the 
GOB's  sales  of  ALZ's  ordinary  and 
preferred  shares  to  Sidmar  constitute 
countervailable  subsidies  within  the 
meaning  of  section  771(5)  of  the  Act. 
These  programs  provide  a  financial 
contribution,  as  described  in  section 
771(5)(D){i)  of  the  Act.  As  discussed 
above,  benefits  under  Royal  Decree  No. 
245  are  available  only  to  the  steel  sector. 
On  this  basis,  we  preUminarily 
determine  that  the  programs  are  specific 
under  section  771(5A)(D)  of  the  Act. 

To  calculate  the  benefits,  we  took  the 
difference  between  market  values  for 


ALZ's  ordinary  and  preferred  shares  and 
the  price  paid  by  Sidmar  for  the  stock 
in  question.  We  then  applied  the 
Department's  standard  grant 
methodology  and  divided  the  benefit 
attributable  to  the  POI  by  Sidmar's  total 
sales  during  the  POI.  On  this  basis,  we 
preliminarily  determine  the 
countervailable  subsidies  to  be  0.05  and 
0.12  percent  ad  valorem,  respectively. 

C.  Belgian  Industrial  Finance  Company 
C'Belfin")  Loans 

Belfin  was  established  by  Royal 
Decree  on  June  29. 1981.  as  a  mixed 
corporation  with  50  percent  GOB 
participation  and  50  percent  private 
industry  participation.  In  Certain  Steel, 
we  determined  that  Belfin's  objective  is 
to  finance  investments  needed  for  the 
restructuring  and  development  of 
various  sectors  of  industry,  commerce, 
and  state  services.  Belfin  borrows 
money  in  Belgium  and  on  international 
markets,  with  the  benefit  of  govermnent 
guarantees,  in  order  to  obtain  the  funds 
needed  to  make  loans  to  Belgian 
companies.  The  government's  guarantee 
makes  it  possible  for  Belfin  to  borrow  at 
favorable  interest  rates  and  to  pass  the 
savings  along  when  it  lends  the  funds  to 
Belgian  companies.  Belfin  loans  to 
Belgian  companies  are  not  guaranteed 
by  the  GOB.  However,  these  loans  carry 
a  one  percent  commission  which  is  used 
to  maintain  a  guarantee  fund  to  support 
the  GOB's  guarantee  of  Belfin's 
borrowing.  ALZ  received  Belfin  loans 
which  were  outstanding  during  the  POI. 
We  preUminarily  determine  that  this 
program  constitutes  a  countervailable 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act.  These  loans  provide 
a  financial  contribution,  as  described  in 
section  771(5)(D)(i)  of  the  Act.  with  the 
benefit  equal  to  the  difference  between 
the  benchmark  rate  and  the  rate  ALZ 
pays  on  these  loans.  Although  the 
objective  of  Belfin  loans  is  to  assist  the 
restructuring  and  development  of 
various  sectors,  steel  companies  are  the 
predominant  recipients  of  Belfin  loans. 
Therefore,  we  preliminarily  determine 
that  the  Belfin  loans  to  the  steel 
industry  are  specific  under  section 
771(5A)oftheAct. 

To  calculate  the  subsidy  conferred  by 
these  loans  we  used  our  long-term  fixed- 
rate  loan  methodology.  We  measured 
the  interest  savings  to  ALZ  in  each  year 
the  loans  were  outstanding.  We  then 
took  the  present  value  of  each  of  these 
amounts  as  of  the  time  the  loan  was 
received.  Finally,  using  the  benchmark 
as  a  discount  rate,  we  allocated  the 
subsidy  over  the  life  of  the  loan.  We 
then  divided  the  benefit  attributable  to 
the  POI  by  ALZ's  total  1997  sales.  On 
this  basis,  we  preliminarily  determine 


the  countervailable  subsidy  to  be  0.01 
percent  ad  valorem. 

D.  Industrial  Reconversion  Zones 
Alfin 

Alfin  was  established  as  a  "proper" 
reconversion  company  in  1985  under 
the  reconversion  program  "Herstelwet 
1984."  It  was  financed  by  a  government 
agency.  Nationale 

Investeringsmaatschappij  ("NIM")  and 
ALZ.  In  exchange  for  its  investment, 
NIM  received  preferred  non-voting 
shares  and  a  two  |>ercent  annual  return 
on  its  investment.  ALZ  is  obligated  to 
repurchase  aU  of  the  shares  purchased 
by  NIM  over  a  ten  year  period  at  the 
issued  price. 

We  used  the  hierarchical  criteria 
discussed  in  the  "Classification  of 
Hybrid  Financial  Instruments  Issue" 
section  of  the  GIA  to  examine  these 
shares  and  preUminarily  find  that  they 
constitute  debt  instruments  because 
they  have  a  fixed  repayment  period.  We 
preUminarily  determine  that  this 
program  constitutes  a  countervailable 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act.  This  program  provides 
a  financial  contribution,  as  described  in 
section  771(5)(D)(i)  of  the  Act.  Because 
the  "Herstelwet  1984"  law  provides 
benefits  specifically  to  firms  in  certain 
regions  of  the  country,  we  preliminarily 
determine  that  it  is  specific  under 
section  771(5A)  of  the  Act. 

To  measure  the  benefit  on  this  loan, 
we  used  our  long-term  fixed-rate  loan 
methodology  and  measured  the  cost 
savings  conferred  by  the  loan  in  each 
year  the  loan  was  outstanding,  as 
described  above.  We  divided  the 
subsidy  allocated  to  the  POI  by  ALZ's 
total  1997  sales.  On  this  basis,  we 
preUminarily  determine  the 
countervailable  subsidy  to  be  0.20 
percent  ad  valorem. 

Albufin 

Albufin  was  established  as  an 
"improper"  reconversion  company  in 
1989,  also  under  the  reconversion 
program  "Herstelwet  1984."  It  received 
capital  vfith  partial  financing  from  the 
government  (NIM),  the  Sidmar  Group 
(FININDUS),  a  private  company 
(Klockner  Stahl)  and  ALZ.  Because 
Klockner  Stahl  was  a  private  company 
at  the  time  of  Albufin's  establishment, 
and  it  invested  on  the  same  terms  as  the 
government,  we  preliminarily  determine 
that  there  is  no  countervailable  benefit  • 
resulting  torn  the  establishment  of  the 
company.  However,  as  an  "improper" 
reconversion  company,  Albufin  benefits 
from  a  tax  exemption  on  dividend 
payments  and  is  exempt  from  the 
capital  registration  tax.  We 
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preliminarily  determine  that  these  tax 
benefits  received  by  Albufin  are 
countervailable  subsidies  within  the 
meaning  of  section  771(5)  of  the  Act. 
The  tax  benefits  are  a  financial 
contribution  as  described  in  section 
771(5)(D)(ii)  of  the  Act  which  provide  a 
benefit  to  the  recipient  in  the  amount  of 
the  tax  savings.  Because  the  "Herstelwet 
1984"  law  provides  benefits  specifically 
to  firms  in  certain  regions  of  the 
country,  we  preliminarily  determine 
that  it  is  specific  under  section  771(5A) 
of  the  Act. 

m  the  POI,  Albufin  did  not  receive  tax 
savings  under  the  capital  registration  tax 
but  did  benefit  from  the  exemption  on 
dividend  payments.  To  measiire  the 
benefit  from  this  tax  exemption,  we 
treated  the  tax  savings  as  a  recurring 
benefit  and  divided  it  by  ALZ's  total 
sales  during  the  POI.  On  this  basis,  we 
preliminarily  determine  the 
countervailable  subsidy  to  be  0.05 
percent  ad  valorem. 

E.  Subsidies  Provided  to  Sidmar  That 
Are  Attributable  to  ALZ 

As  discussed  in  the  "Company 
History"  section  above,  Sidmeir  owns 
either  directly  or  indirectly  100  percent 
of  ALZ's  voting  shares  and  is  the  overall 
majority  shareholder  of  ALZ.  In  Certain 
Steel  and  in  the  Department's 
redetermination  on  remand  of  Certain 
Steel,  we  found  that  Sidmar  received 
several  coimtervailable  benefits  that 
were  attributable  to  the  entire  Sidmar 
group.  Because  ALZ  is  a  fully 
consolidated  subsidiary  of  Sidmar,  any 
imtied  subsidies  provided  to  Sidmar  are 
attributable  to  ALZ  (see  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  From  the  United  Kingdom; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  63  FR 18367 
(April  15. 1998)  ("UK  Lead  and 
Bismuth")).  Thus,  we  preliminarily 
determine  that  the  following  two 
programs  provide  countervailable 
benefits  to  ALZ  via  its  parent  company, 
Sidmar. 

1.  Assumption  of  Sidmar 's  Debt 

Between  1979  and  1983,  the  GOB 
assumed  the  interest  costs  associated 
with  medium-  and  long-term  loans  for 
certain  steel  producers,  including 
Sidmar.  In  exchange  for  the  GOB's 
assumption  of  financing  costs,  Sidmar 
agreed  to  the  conditional  issuance  of 
convertible  profit  sharing  bonds 
("OCPCs")  to  the  GOB.  In  1985,  Sidmar 
and  the  GOB  agreed  to  substitute  parts 
beneficiaires  ("PBS")  for  the  OCPCs. 

Consistent  with  Certain  Steel  and  the 
attendant  litigation,  we  preliminarily 
determine  that  the  GOB's  initial 
assumption  of  interest  costs  was  specific 


imder  section  771(5  A)  of  the  Act. 
Furthermore,  we  preliminarily 
determine  that  the  OCPCs  are  properly 
classifiable  as  debt  and  that  the 
conversion  of  OCPCs  to  PBS  constituted 
a  debt  to  equity  conversion.  Comparing 
the  price  paid  for  the  PBS  to  the  market 
value  of  Sidmar's  common  stock,  we 
preliminarily  determine  that  the  debt  to 
equity  conversion  provided  a  benefit  to 
Sidmar  as  the  share  transactions  were 
on  terms  inconsistent  with  the  usual 
practice  of  a  private  investor. 

We  prehmmarily  determine  that  this 
program  constitutes  a  coimtervailable 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act.  This  progreun  provides 
a  financial  contribution,  as  described  in 
section  771(5)(D)(i)  of  the  Act.  As 
discussed  above,  benefits  under  this 
program  were  available  only  to  certain 
steel  producers.  On  this  basis,  we 
preliminarily  determine  that  the 
program  is  specific  under  section 
771(5A)(D)oftheAct. 

To  measure  the  benefit  fitim  the  debt 
to  equity  conversion,  we  calculated  the 
premiiun  paid  by  the  government  as  the 
difference  between  the  price  paid  by  the 
government  for  the  PBS  and  the 
adjusted  market  price  of  the  common 
shares.  We  then  applied  the 
Department's  standard  grant 
methodology  and  divided  the  benefit 
attributable  to  the  POI  by  Sidmar's  total 
sales  during  the  POI.  On  this  basis,  we 
preliminarily  determine  the 
countervailable  subsidy  to  be  0.31 
percent  ad  valorem. 

2.  Sidlnvest 

The  right  to  establish  "Invests"  was 
limited  to  the  five  national  industries. 
SIDINVEST  N.V.  ("Sidlnvest")  was 
incorporated  on  August  31, 1982,  as  a 
holding  company  jointly  owned  by 
Sidmar  and  the  Societe  Nationale 
d'Investissement,  S.A.  ("SNI"). 
Sidlnvest  was  given  drawing  rights  on 
SNI  to  finance  specific  projects.  The 
drawing  rights  took  the  form  of 
conditional  refundable  advances 
("CRAs"),  which  were  interest-&«e,  but 
repayable  to  SNI  based  on  a  company's 
profitability.  In  1987,  the  GOB  moved  to 
accelerate  die  repayment  of  the  CRAs 
and  thus,  in  1988,  Sidlnvest  agreed  to 
pay  back  the  outstanding  balance  on  the 
CRAs  at  a  rate  of  3  percent  per  year. 
Later  in  July  1988,  an  agreement  was 
reached  for  NMNS  to  become  a 
shareholder  in  Sidlnvest  by  contributing 
the  CRAs  owed  to  it  by  Sidlnvest  in 
exchange  for  Sidlnvest  stock.  Through  a 
series  of  transactions  the  Sidmar  group 
then  repurchased  the  Sidlnvest  shares 
obtained  by  NMNS. 

Consistent  with  Certain  Steel,  we 
preliminarily  determine  that  the  CRAs 


were  interest-free  loans.  On  July  29, 
1988,  a  fixed  repayment  schedule  over 
32  years  was  established  for  these 
interest-fi«e  loans.  Thus,  the  first  benefit 
arising  fit>m  the  July  1988,  transactions 
was  the  creation  of  a  32-year  interest- 
free  loan. 

The  second  benefit  arose  irom  the 
GOB's  subsequent  exchange  of  the  loan 
for  shares  in  Sidlnvest  and  the  selling  of 
those  shares  back  to  various  members  of 
the  Sidmeir  group.  Because  Sidlnvest 
paid  less  than  the  net  present  value  in 
1988  of  the  amount  due  in  32  years  for 
the  repurchase  of  its  loan,  we  are 
treating  the  difference  between  what 
Sidlnvest  should  have  been  willing  to 
pay  and  what  NMNS  received  as  a 
benefit. 

We  preliminarily  determine  that  both 
transactions  provided  a  countervailable 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act.  Both  provide  a 
financial  contribution,  as  described  in 
section  771(5)(D)(i)  of  the  Act. 
Moreover,  because  the  right  to  establish 
"Invests"  was  limited  to  the  five 
national  sectors,  we  view  these 
programs  as  being  limited  to  a  specific 
group  of  industries.  On  this  basis,  we 
preliminarily  determine  that  the 
programs  are  specific  under  section 
771(5A)(D)oftheAct. 

To  measure  the  benefit  bom  the 
interest-fi«e  loan,  we  allocated  the 
benefit  over  the  life  of  the  loan  using 
our  standard  long-term  loan 
methodology.  To  calculate  the  benefit 
from  the  selling  of  the  loan,  we  applied 
the  Department's  standard  grant 
methodology.  We  divided  tihe  benefits 
attributable  to  the  POI  by  Sidmar's 
consolidated  total  sales  during  the  POI. 
On  this  basis,  we  preliminarily  '^ 
determine  the  countervailable  subsidies 
to  be  0.25  and  0.05  percent  ad  valorem, 
respectively. 

II.  Programs  Preliminarily  Detennined 
To  Be  Not  Countervailable 

A.  Societe  Nationale  de  Credite  a 
I'lndustrie  ("SNCI")  Loans  (Loans 
Approved  Between  1987  and  1990) 

The  SNCI  was  a  public  credit 
institution,  which,  through  medium- 
and  long-term  financing,  encouraged  the 
development  and  growth  of  industrial 
and  commercial  enterprises  in  Belgium. 
SNCI  was  organized  as  a  limited 
liability  company  and,  imtil  1997,  was 
50-percent  owned  by  the  Belgiein 
government.  ALZ  received  investment 
loans  from  SNCI  which  were 
outstanding  during  the  POI.  All  SNCI 
loans  received  by  ALZ  and  outstanding 
during  the  POI  were  approved  and 
disbursed  after  1986. 
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In  Certain  Steel,  we  examined 
whether  investment  loans  from  SNQ 
were  specific  by  analyzing  whether  the 
steel  industry  received  a 
disproportionate  share  of  benefits  (58 
FR  37273,  37280-37281).  We  compared 
the  steel  industry's  share  of  benefits  to 
the  share  of  benefits  provided  to  all 
other  users  of  the  program.  Although 
SNCI  made  loans  to  many  sectors  of  the 
Belgian  economy,  we  determined  that 
the  steel  industry  had  received  a 
disproportionately  large  share  of 
investment  loans  granted  between  1975 
and  1986.  However,  we  did  not  find 
disproportionality  or  specificity  in  1987 
and  1988  as  the  steel  industry's  share  of 
benefits  dropped  significantly.  No  new 
information  has  been  presented  in  this 
investigation  to  change  our  Certain  Steel 
determination. 

In  the  present  case,  we  examined  data 
on  the  distribution  of  SNCI  investment 
loans  after  1988  to  determine  whether 
they  were  specific  under  section 
771(5A)(D)(iii)  of  the  Act.  The  GOB 
provided  information  on  the  sectoral 
distribution  of  loans  imder  the  program 
for  the  years  1989  and  1990.  This 
information  indicates  that  the  steel 
industry  did  not  receive  a 
disproportionate  share  of  benefits  in 
those  years.  Therefore,  for  loans 
approved  between  1989  and  1990,  we 
preliminarily  determine  that  SNCI 
investment  loans  were  non-specific,  and 
therefore,  not  countervailable. 
Moreover,  ALZ  stated  that  it  received 
one  loan  from  SNCI  after  the  institution 
was  completely  privatized.  Because  the 
loan  was  approved  and  disbiirsed  after 
SNCI's  privatization,  we  preliminarily 
determine  that  this  loan  is  not 
countervailable  under  section  771  (5B)  of 
the  Act 

We  do  not  have  specific  industry 
usage  information  for  SNCI  loans  for 
years  after  1990  and  before  SNCI  was 
privatized.  We  requested  this 
information  from  the  GOB  in  both  the 
original  and  supplemental 
questionnaires.  While  the  GOB  provided 
SNCI's  annual  reports  for  all  relevant 
years,  after  1990  these  reports  ceased  to 
provide  specific  information  on  sectoral 
distribution  of  loans.  However,  there  are 
general  descriptions  of  changes  in  SNCI 
lending  patterns.  These  descriptions 
provide  no  indication  that  the  steel 
industry  received  a  disproportionate 
share  of  investment  loans  from  SNCI 
during  this  period.  Therefore,  we  need 
more  information  to  determine  whether 
SNCI  loans  approved  after  1990  were 
specific  imder  section  771(5A)(D)(iii)  of 
the  Act.  However,  after  we  collect 
additional  information  and  conduct 
verification,  we  will  prepare  an  analysis 
memorandum  addressing  the  specificity 


of  this  program  during  the  period  under 
investigation,  and  provide  all  parties  an 
opportunity  to  comment  on  our 
analysis. 

m.  Programs  for  Which  We  Need  More 
Information 

A.  Societe  Nationale  de  Credite  a 

I'lndustrie  ("SNQ")  Loans  (loans 
approved  after  1990) 
See  "SNCI  Loans"  section,  above. 

B.  1994  Environmental  Grants  under  the 

1970  Law 
See  "Green  Light"  section,  above. 

IV.  Programs  Preliminarily  Detennined 
To  Be  Not  Used 

Based  upon  the  information  provided 
in  the  responses,  we  determine  that  the 
company  under  investigation  did  not 
apply  for  or  receive  benefits  under  the 
following  programs  during  the  POI. 

A.  Government  of  Belgium  Programs 

1.  Subsidies  Provided  to  Sidmar  that  are 

Potentially  Attributable  to  ALZ 
a.  Water  Purification  Grants 

2.  Societe  Nationale  pour  la 

Reconstruction  des  Secteurs 
NaUonaux  ("SNSN") 

3.  Regional  subsidies  under  the 

Economic  Expansion  Law  of  1970 
("1970  Uw") 

a.  Corporate  Income  Tax  Exemption 

b.  Capital  Registration  Tax  Exemption 

c.  Government  Loan  Guarantees 

4.  Special  Depreciation  Allowance 

5.  Preferential  Short-Term  Export  Credit 

6.  Interest  Rate  Rebates 

B.  Programs  of  the  European 
Commission 

1.  ECSC  Article  54  Loans  and  Interest 

Rebates 

2.  ECSC  Article  56  Conversion  Loans, 

Interest  Rebates  and  Redeployment 
Aid 

3.  European  Social  Fund  Grants 

4.  European  Regional  Development 

Fund  Grants 

5.  Resider  11  Program 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  will  verify  the  information 
submitted  by  respondents  prior  to 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section 
703(d)(l)(A)(i)  of  the  Act,  we  have 
calculated  an  individual  rate  for  ALZ, 
the  sole  manufacturer  of  the  subject 
merchandise.  We  preliminarily 
determine  that  the  total  estimated  net 
countervailable  subsidy  rate  is  1.59 
percent  ad  valorem.  Because  we  only 
investigated  one  producer/exporter, 
ALZ's  rate  will  also  serve  as  the  "all 


others"  rate.  Therefore,  the  "all  others" 
rate  is  1.59  percent  ad  valorem. 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  plate  in  coils  from 
Belgium,  which  are  entered  or 
withdrawn  frx>m  warehouse,  for 
consumption  on  or  after  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond  for  such  entries  of  the 
merchandise  in  the  amount  of  1.59 
percent  ad  valorem.  This  suspension 
will  remain  in  effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  FTC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary, 
Import  Administration. 

It  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  351.310, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination.  The  hearing 
is  tentatively  scheduled  to  be  held  57 
days  fit>m  the  date  of  pubfication  of  the 
preliminary  determination  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Individuals 
who  wish  to  request  a  hearing  must 
submit  a  written  request  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration. 
U.S.  Department  of  Commerce,  Room 
1870, 14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Requests  for  a  public  hearing  should 
contain:  (1)  the  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and,  (3)  to  the  extent 
practicable,  an  identification  of  the 
arguments  to  be  raised  at  the  hearing.  In 
addition,  six  copies  of  the  business 
proprietary  version  and  six  copies  of  the 
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nonproprietary  version  of  the  case  briefs 
must  he  submitted  to  the  Assistant 
Secretary  no  later  than  50  days  from  the 
date  of  publication  of  the  preliminary 
determination.  As  part  of  the  case  brief, 
parties  are  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations,  and  cases  cited.  Six  copies 
of  the  business  proprietary  version  and 
six  copies  of  the  nonproprietary  version 
of  the  rebuttal  briefs  must  be  submitted 
to  the  Assistant  Secretary  no  later  than 
55  days  from  the  date  of  publication  of 
the  preliminary  determination.  An 
interested  party  may  make  an 
affirmative  presentation  only  on 
argimients  included  in  that  party's  case 
or  rebuttal  briefs.  Written  arguments 
should  be  submitted  in  accordance  with 
19  CFR  351.309  and  will  be  considered 
if  received  within  the  time  limits 
specified  above. 

This  determination  is  published 
pursuant  to  sections  703(f)  and  777(i)  of 
the  Act. 

Dated:  August  28, 1998. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  98-23911  Filed  9-3-98;  8:45  am] 
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DEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

[C-475-823] 

Preliminary  Affirmative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determination:  Stainless  Steel 
Plate  In  Colls  From  Italy 

agency:  Import  Administration, 
International  Trade  Administration,    . 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  4, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Thirumalai  or  Craig  W.  Matney, 
Office  of  AD/CVD  Enforcement,  Group 
1,  Office  1,  Import  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4087  or  482-1778, 
respectively. 

Preliminary  Determination 

The  Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  countervailable  subsidies  are  being 
provided  to  producers  and  exporters  of 
stainless  steel  plate  in  coils  from  Italy. . 
For  information  on  the  estimated 
countervailing  duty  rates,  please  see  the 


Suspension  of  Liquidation  section  of 
this  notice. 

Petitioners 

The  petition  in  this  investigation  was 
filed  by  Allegheny  Ludlum  Corporation, 
Armco,  Inc.,  J&L  Specialty  Steels,  Inc., 
Lukens  Inc.,  AFL-CIO/CLC  (USWA), 
Butler  Armco  Independent  Union  and 
Zanesville  Armco  Independent 
Organization  (the  petitioners). 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  [see 
Notice  of  Initiation  of  Countervailing 
Duty  Investigation:  Certain  Stainless 
Steel  Plate  in  Coils  from  Belgium,  Italy, 
the  Republic  of  Korea,  and  the  Republic 
of  South  Africa,  63  FR  23272  (April  28, 
1998)  [Initiation  Notice)),  the  following 
events  have  occurred.  On  April  30, 
1998,  we  issued  countervailing  duty 
questionnaires  to  the  Government  of 
Italy  (GOI),  the  European  Commission 
(EC),  and  the  producers/exporters  of  the 
subject  merchandise.  On  Jime  1, 1998, 
we  postponed  the  preliminary 
determination  of  this  investigation  until 
August  28, 1998  [see  Notice  of 
Postponement  of  Time  Limit  foe 
Countervailing  Duty  Investigations: 
Stainless  Steel  Plate  in  Coils  from 
Belgium,  Italy,  the  Republic  of  Korea, 
and  the  Republic  of  South  Africa,  63  FR 
31201  (June  8, 1998)). 

We  received  responses  to  our  initial 
questionnaires  from  the  GOI,  the  EC, 
and  Acciai  Special!  Temi  S.p.A.  (AST) 
(the  sole  producer/exporter  of  subject 
merchandise  during  the  POI  to  the 
United  States)  between  June  19  and  June 
26, 1998.  On  July  15  and  16, 1998,  we 
issued  supplemental  questionnaires  to 
the  GOI,  the  EC  and  AST.  We  received 
responses  to  these  supplemental 
questionnaires  between  July  29  and 
August  3, 1998. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Depculment's  regulations  are  to 
the  current  regulations  codified  at  19 
CFR  Part  351  and  published  in  the 
Federal  Register  on  May  19, 1997  (62 
FR  27295). 

Scope  of  Investigation 

For  piuposes  of  this  investigation,  the 
product  covered  is  certain  stainless  steel 
plate  in  coils.  Stainless  steel  is  an  alloy 
steel  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 


more  of  chromium,  with  or  without 
other  elements.  The  subject  plate . 
products  are  flat-rolled  products,  254 
mm  or  over  in  width  and  4.75  mm  or 
more  in  thickness,  in  coils,  and 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  plate  may  also  be  further 
processed  (e.g.,  cold-rolled,  polished, 
etc.)  provided  that  it  maintains  the 
specified  dimensions  of  plate  following 
such  processing.  Excluded  from  the 
scope  of  this  investigation  are  the 
following:  (1)  plate  not  in  coils,  (2)  plate 
that  is  not  annealed  or  otherwise  heat 
treated  and  pickled  or  otherwise 
descaled,  (3)  sheet  and  strip,  and  (4)  flat 
bars. 

The  merchandise  subject  to  this 
investigation  is  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheadings: 
7219.11.00.30,7219.11.00.60, 
7219.12.00.05,  7219.12.00.20, 
7219.12.00.25,  7219.12.00.50, 
7219.12.00.55.  7219.12.00.65, 
7219.12.00.70,  7219.12.00.80r 
7219.31.00.10,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25, 
7219.90.00.60.  7219.90.00.80, 
7220.11.00.00,  7220.20.10.10. 
7220.20.10.15,  7220.20.10.60, 
7220.20.10.80,  7220.20.60.05, 
7220.20.60.10, 7220.20.60.15,  \ 

7220.20.60.60,  7220.20.60.80, 
7220.90.00.10,  7220.90.00.15, 
7220.90.00.60,  and  7220.90.00.80. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Injury  Test 

Because  Italy  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  Italy 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  May  28, 
1998.  the  ITC  published  its  preliminary 
determination  finding  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  being  materially 
injured,  or  threatened  with  material 
injury,  by  reason  of  imports  from  Italy 
of  the  subject  merchandise  [see  Certain 
Stainless  Steel  Plate  in  Coils  From 
Belgium,  Canada,  Italy,  Korea,  South 
Africa,  and  Taiwan,  63  FR  29251). 

Alignment  With  Final  Antidumping 
Determination 

On  May  27. 1998.  the  petitioners 
submitted  a  letter  requesting  alignment 
of  the  final  determination  in  this 
investigation  writh  the  final 
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determination  in  the  companion 
antidumping  duty  investigation.  See 
Initiation  of  Antidumping  Duty 
Investigations:  Stainless  Steel  Plate  in 
Coils  from  Belgium,  Canada,  Italy, 
Republic  of  South  Africa,  South  Korea 
and  Taiwan,  63  FR  20580  (April  27, 
1998).  In  accordance  with  section 
705(a)(1)  of  the  Act,  we  are  aligning  the 
final  determination  in  this  investigation 
with  the  final  determinations  in  the 
antidumping  investigations  of  stainless 
steel  plate  in  coils. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies  (the  POI)  is 
calendar  year  1997. 

Coqporate  History  of  Respondent  AST 

Prior  to  1987,  Temi,  S.p.A,  (Temi),  a 
main  operating  company  of  Finsider, 
was  the  sole  producer  of  stainless  steel 
plate  in  coils  (SSPC)  in  Italy.  Finsider 
was  a  holding  company  that  controlled 
all  state-owned  steel  companies  in  Italy. 
Finsider,  in  turn,  was  whoUy-ovkrned  by 
a  government  holding  company,  Istituto 
per  la  Ricostruzione  Industriale  (IRI).  As 
part  of  a  restructuring  in  1987,  Temi 
transferred  its  assets  to  a  new  company, 
Temi  Acciai  Speciali  (TAS). 

In  1988,  another  restructiuing  took 
place  in  which  Finsider  and  its  main 
operating  companies  (TAS,  Italsider, 
and  Nuova  Deltasider)  entered  into 
liquidation  and  a  new  company,  ILVA 
S.p.A.  (ILVA)  was  formed.  ILVA  took 
over  some  of  the  assets  and  liabilities  of 
the  Uquidating  companies.  With  respect 
to  TAS,  part  of  its  liabilities  and  the 
majority  of  its  viable  assets,  including 
all  the  assets  associated  with  the 
production  of  SSPC,  were  transferred  to 
ILVA  on  January  1. 1989.  ILVA  itself 
became  operaticmal  on  the  same  day. 
Part  of  TAS'  remaining  assets  and 
liabilities  were  transferred  to  ILVA  on 
April  1, 1990.  After  that  date.  TAS  no 
longer  had  any  manufactiiring  activities. 
Only  certain  non-operating  assets 
remained  in  TAS. 

From  1989  to  1994,  ILVA  consisted  of 
several  operating  divisions.  The 
Specialty  Steels  Division,  located  in 
Temi,  produced  subject  merchandise. 
ILVA  was  also  the  majority  owner  of  a 
Targe  niunber  of  separately  incorporated 
subsidiaries.  The  subsidiaries  produced 
various  types  of  steel  products  and  also 
included  service  centers,  trading 
companies,  and  an  electric  power 
company,  among  others.  ILVA  together 
with  its  subsidiaries  constituted  the 
ILVA  Group.  The  ILVA  Group  was 
wholly-owned  by  IRI.  (For  purposes  of 
the  grant  expense  test  (i.e.,  0.5  percent 
test)  and  the  1994  change  in  ownership 


calculations,  we  used  ILVA  Group's 
financial  information). 

In  October  1993,  ILVA  entered  into 
liquidation.  On  December  31, 1993,  two 
of  ILVA  Group's  divisions  were 
removed  and  separately  incorporated: 
AST  and  ILVA  Laminati  Piani  (ILP).  The 
balance  of  ILVA 's  holdings  remained  in 
ILVA  Residua.  IVLA's  Specialty  Steels 
Division  was  transferred  to  AST  while 
its  carbon  steel  fiat  products  operations 
were  placed  in  ILP.  The  remainder  of 
ILVA's  assets  and  Uabilities,  along  with 
much  of  the  redundant  workforce,  were 
transferred  to  ILVA  Residua. 

In  December  1994.  AST  was  sold  to 
KAI  Italia  S.r.L.  (KAI),  a  privately-held 
holding  company  jointly  owned  by 
German  steelmaker  Hoesch-Krupp  (50 
percent)  and  a  consortium  of  private 
Italian  companies  called  FAR  Acciai  (50 
percent).  Between  1995  and  the  POI, 
there  were  several  restructurings/ 
changes  in  ownership  of  AST  and  its 
parent  companies.  As  a  result,  at  the 
end  of  the  POI,  AST  was  ovirned  75 
percent  by  Kmpp  Thyssen  Stainless 
GmbH  and  25  percent  by  Fintad. 

Affiliated  Parties 

The  information  presently  on  the 
record  of  this  investigation  does  not 
permit  us  to  make  a  determination  as  to 
whether  any  companies  currently 
affiliated  with  AST  are  sufficiently 
related  to  it  to  warrant  treating  them  as 
a  single  company.  As  a  result,  we 
limited  our  analysis  to  those  potential 
benefits  received  by  AST  itself. 
However,  for  the  final  determinaticm, 
we  will  examine  this  issue  more 
critically. 

Change  in  Ownership 

In  the  1993  investigations  of  Certain 
Steel  Products,  we  developed  a 
methodology  with  respect  to  the 
treatment  of  non-recurring  subsidies 
received  prior  to  the  sale  of  a  company. 
See  Final  Countervailing  Duty 
Determination;  Certain  Steel  Products 
from  Austria,  et.  al.,  58  FR  37217  (July 
9, 1993)  [Certain  Steel  from  Austria). 
Tliis  methodology  was  set  forth  in  the 
General  Issues  Appendix  [GIA)  at 
37226,  appended  to  Certain  Steel  from 
Austria.  The  methodology  was 
subsequently  upheld  by  die  Federal 
Circuit.  See  Saarstahl  AG  v.  Uruted 
States.  78  F.3d  1539  (Fed.  Cir.  1996); 
British  Steel  pic  v.  United  States,  127 
F.3d  1471  (Fed.  Cir.  1997). 

Under  the  GIA  methodology,  we 
estimate  the  portion  of  the  company's 
purchase  price  which  is  attributable  to 
prior  subsidies.  To  make  this  estimate, 
we  divide  the  face  value  of  the 
company's  subsidies  by  the  company's 
net  worth  in  the  years  preceding  the  sale 


of  the  company.  To  make  these 
calculations,  we  go  back  in  time  to  a 
period  corresponding  to  the  company's 
allocation  period  (see  below  for  a 
discussion  of  allocation  period).  We 
then  take  the  simple  average  of  these 
ratios,  which  serves  as  a  reasonable 
surrogate  for  the  percentage  that 
subsidies  constitute  of  the  overall  value, 
i.e.,  net  worth,  of  the  company.  Next,  we 
multiply  this  average  ratio  by  the 
purchase  price  of  the  company  to  derive 
the  portion  of  the  purchase  price  that 
we  estimate  to  be  a  repayment  of  prior 
subsidies.  Then,  the  benefit  streams  of 
the  prior  subsidies  are  reduced  by  the 
ratio  of  the  repayment  amoimt  to  the  net 
present  value  of  all  remaining  benefits 
at  the  time  of  the  change  in  ownership. 
In  the  URAA,  Congress  clarified  how 
the  Department  should  approach 
changes  in  ownership.  Section  771(5)(F) 
of  the  Act  states  that: 

A  change  in  ownership  of  all  or  part  of  a 
foreign  enterprise  or  the  productive  assets  of 
a  foreign  enterprise  does  not  by  itself  require 
a  determination  by  the  administrating 
authority  that  a  past  countervailable  subsidy 
received  by  the  enterprise  no  longer 
continues  to  be  countervailable,  even  if  the 
change  in  ownership  is  accomplished 
through  an  arm's  length  transaction. 

The  Statement  of  Administrative  Action 
accompanying  the  URAA,  reprinted  in 
H.R,  Doc.  No.  103-316  (1994)  (SAA) 
explains  why  section  771(5)(F)  was 
added  to  the  statute.  The  SAA  at  page 
928  states: 

Section  771(5)(F)  is  being  added  to  clarify 
that  the  sale  of  a  firm  at  arm's  length  does 
not  automatically,  and  in  all  cases, 
extinguish  any  prior  subsidies  conferred. 
Al>sent  this  clarification,  some  might  argue 
that  all  that  would  be  required  to  eliminate 
any  countervailing  duty  liability  would  be  to 
sell  subsidized  productive  assets  to  an 
unrelated  party.  Consequently,  it  is 
imperative  that  the  implementing  bill  correct 
such  an  extreme  interpretation. 

We  have  continued  to  follow  the 
methodology  developed  in  the  GIA 
based  on  our  determination  that  this 
methodology  does  not  conflict  with  the 
change  in  ownership  provision  of  the 
URAA.  As  stated  by  the  Department. 
"(t]he  URAA  is  not  inconsistent  v«th 
and  does  not  overturn  the  Department's 
General  Issues  Appendix  Mediodology. 
•  *  *"  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from  the 
United  Kingdom;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  61  FR  58377,  58379  (Nov.  14, 
1996)  [UK Lead  Bar  94 ).  We  further 
clarified  in  UK  Lead  Bar  94  that,  "[t]he 
language  of  Sec.  771(5)(F)  of  the  Act 
purposely  leaves  discretion  to  the 
Dep>artment  with  regard  to  the  impact  of 
a  change  in  ownership  on  the 
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countervailability  of  past  subsidies."  Id. 
at  58379.  AST,  the  GOI  and  the  EC  have 
all  expressed  the  opinion  that  the  sale 
of  AST  to  a  private  consortium  in  an 
ann's  length  transaction  extinguished 
all  prior  subsidies.  However, 
information  on  this  record  provides  no 
basis  for  distinguishing  the  sale  of  AST 
from  other  sales  that  we  have  analyzed 
under  the  GIA  methodology.  See,  e.g.. 
Final  Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rod  From 
Trinidad  and  Tobago,  62  PR  55003 
(October  22, 1997)  [Wire  Rod  from 
Trinidad  and  Tobago],  Final  Affirmative 
Countervailing  Duty  Determination: 
Steel  Wire  Rod  from  Canada,  62  FR 
54972  (October  22, 1997)  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Wire  Rod 
from  Italy,  63  FR  40474  (July  29, 1998) 
(IVire  Rod  from  Italy).  Therefore,  we 
have  applied  the  methodology  set  forth 
in  the  GIA  for  the  1994  privatization. 
Furthermore,  we  note  that  after  the  1994 
privatization  of  AST,  there  were 
numerous  changes  in  the  ownership 
structure  of  the  company;  however,  we 
do  not  have  all  the  information 
necessary  for  the  preliminary 
determination  to  determine  whether  it  is 
appropriate  to  apply  our  change  in 
ownership  methodology  for  these  later 
transactions. 

Subsidies  Valuation  Information 

-  Benchmarks  for  Long-term  Loans  and 
Discount  Rates:  Consistent  with  the 
Department's  finding  in  Wire  Rod  from 
Italy  at  40476-77,  we  have  based  our 
long-term  benchmarks  and  discount 
rates  on  the  Italian  Bankers'  Association 
(ABI)  rate.  Because  the  ABI  rate 
represents  a  long-term  interest  rate 
provided  to  a  bank's  most  preferred 
customers  with  established  low-risk 
credit  histories,  commercial  banks 
typically  add  a  spread  ranging  from  0.55 
percent  to  4  percent  onto  the  rate  for 
other  customers  depending  on  their 
financial  health. 

In  years  in  which  AST  or  its 
predecessor  companies  were 
creditworthy,  we  added  the  average  of 
that  spread  onto  the  ABI  rate  to 
calculate  a  nominal  benchmark  rate.  In 
years  in  which  AST  or  its  predecessor 
companies  were  uncreditworthy,  we 
calculated  the  discount  rates  according 
to  the  methodology  described  in  the  GIA 
at  37227.  Specifically,  we  added  to  the 
ABI  rate  a  spread  of  4  percent  in  order 
to  reflect  the  highest  commercial 
interest  rate  available  to  companies  in 
Italy.  We  then  added  to  this  rate  a  risk 
premivun  equal  to  12  percent  of  the  ABI. 

Additionally,  information  on  the 
record  of  this  case  indicates  that 
published  ABI  rates  do  not  include 


amounts  for  fees,  commissions  and 
other  borrowing  expenses.  Since  such 
expenses  raise  the  effective  interest  rate 
that  a  company  would  experience  and  it 
is  the  Department's  practice  to  use 
effective  interest  rates,  where  possible, 
we  are  including  an  amount  for  these 
expenses  in  the  calculation  of  our 
effective  benchmark  rates.  While  we  do 
not  have  information  on  the  expenses 
that  would  be  applied  to  long-term 
commercial  loans,  information  on  the 
record  shows  that  borrowing  expenses 
on  overdraft  loans  range  fi'om  6  to  11 
percent  of  interest  charged.  For 
purposes  of  this  preliminary 
determination,  we  are  assuming  that  the 
level  of  borrowing  expenses  on 
overdraft  loans  approximates  the  level 
on  long-term  commercial  loans. 
Accordingly,  we  are  increasing  the 
nominal  benchmark  rate  by  8.5  percent, 
representing  the  average  reported  level 
of  borrowring  expenses,  to  arrive  at  an 
effective  benchmark  rate. 

Allocation  Period:  In  the  past,  the 
Department  has  relied  upon  information 
from  the  U.S.  Internal  Revenue  Service 
on  the  industry-specific  average  useful 
life  of  assets  in  determining  the 
allocation  period  for  non-recurring 
subsidies.  See  GIA,  58  FR  at  37227. 
However,  in  British  Steel  pic  v.  United 
States,  879  F.  Supp.  1254  (CIT  1995) 
(British  Steel  I),  the  U.S.  Court  of 
International  Trade  (the  Court)  ruled 
against  this  allocation  methodology.  In 
accordance  with  the  Court's  remand 
order  in  that  case,  the  Department 
calculated  a  company-specific 
allocation  period  for  non-recurring 
subsidies  based  on  the  average  useful 
life  (AUL)  of  non-renewable  physical 
assets.  This  remand  determination  was 
affirmed  by  the  Court  on  Jime  4, 1996. 
See  British  Steel  pic  v.  United  States. 
929  F.  Supp.  426,  439  (CIT  1996) 
(British  Steel  II].  As  a  result  of  this 
decision,  the  Department  changed  its 
policy  so  that  it  determines  the 
allocation  period  for  non-recurring 
subsidies  using  company-specific  AUL 
data  where  reasonable  and  practicable. 
See.  e.g..  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Sweden;  Final  Results 
of  Countervailing  Duty  Administrative 
Review,  62  FR  16551  (Aoril  7, 1997). 

In  this  investigation,  me  Department 
has  followed  the  Court's  decision  in 
British  Steel  by  examining  information 
submitted  by  AST  regarding  its  average 
useful  life  of  assets.  In  the  course  of  this 
examination,  however,  the  Department 
has  noted  several  featiu'es  of  AST's 
financial  records  that  are  incompatible 
with  the  use  of  company-specific  AUL. 
For  instance,  the  financial  statements 
indicate  that  the  depreciation  schedules 
for  at  least  some  of  AST's  assets  may  not 


reflect  the  actual  estimated  useful  life  of 
those  assets.  Moreover,  information 
contained  in  AST's  and  its  predecessors' 
financial  statements  and  questionnaire 
responses  suggests  that  the  gross  value 
of  AST's  non-renewable  physical  assets 
has  been  written  down  during  the 
period  upon  which  AST's  AUL 
calculation  is  based. 

Therefore,  for  the  purposes  of  this 
preliminary  determination,  we  are  using 
an  AUL  of  15  years,  as  derived  fi-om 
industry-specific  data  from  the  U.S. 
Internal  Revenue  Service.  We  will, 
however,  seek  additional  information 
regarding  the  useful  life  of  AST's  assets 
at  verification,  and  will  reconsider  this 
methodology  for  the  final 
determination. 

Equityworthiness 

In  analyzing  whether  a  company  is 
equity  worthy,  the  Department  considers 
whether  that  company  could  have 
attracted  investment  capital  from  a 
reasonable  private  investor  in  the  year 
of  the  goverrmient  equity  infusion, 
based  on  information  available  at  that 
time.  See  GIA  at  37244.  Our  review  of 
the  record  has  not  led  us  to  change  our 
finding  in  Final  Affirmative 
Countervailing  Duty  Determination: 
Grain-Oriented  Electrical  Steel  from 
Italy.  59  FR  18357  (April  18, 1994). 
(Electrical  Steel  from  Italy],  in  which  we 
foimd  AST's  predecessors 
uiiequityworthy  from  1984  through 
1988,  and  from  1991  through  1992. 

In  measuring  the  benefit  from  a 
government  equity  infusion  into  an 
unequityworthy  company,  the 
Department  compares  the  price  paid  by 
the  government  for  the  equity  to  a 
market  benchmark,  if  such  a  benchmark 
exists.  In  this  case,  a  market  benchmark 
does  not  exist  so  we  used  the 
methodology  described  in  the  GIA  at 
37239.  See,  also.  Wire  Rod  from 
Trinidad  and  Tobago,  62  FR  55004. 
Following  this  methodology,  equity 
infusions  made  on  teims  inconsistent 
with  the  usual  practice  of  a  private 
investor  are  treated  as  grants.  Use  of  this 
methodology  is  based  on  the  premise 
that  an  unequityworthiness  finding  by 
the  Department  is  tantamount  to  sa)dng 
that  the  company  could  not  have 
attracted  investment  capital  from  a 
reasonable  investor  in  the  infusion  year; 
this  determination  is  based  on  the 
information  available  in  that  year. 

Creditworthiness 

When  the  Department  examines 
whether  a  company  is  creditworthy,  it  is 
essentially  attempting  to  determine  if 
the  company  in  question  could  obtain 
commercial  financing  at  commonly 
available  interest  rates.  See,  e.g.,  Final 
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Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  France.  58  FR  37304  (July  9, 1993) 
(Certain  Steel  from  France);  Final 
Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rod  from 
Venezuela.  62  FR  55014  (Oct.  21, 1997). 

Temi,  TAS  and  ILVA  were  found  to 
be  uncreditworthy  from  1983  through 
1993  in  Electrical  Steel  from  Italy  ai 
18358  and  Wire  Rod  from  Italy  at  40477. 
No  new  information  has  been  presented 
in  this  investigation  that  would  lead  us 
to  reconsider  these  findings.  Therefore, 
consistent  with  our  past  practice,  we 
continue  to  find  Temi,  TAS  and  ILVA 
imcreditworthy  from  1985  through 
1993.  See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Brazil,  58 
FR  37295,  37297  (July  9, 1993). 

L  Programs  Preliminarily  Detennined 
To  Be  Countervailable 

Programs  of  the  Government  of  Italy 

A.  Equity  Infiisions  to  TemI  and  ILVA 

The  GOI,  through  IRI,  provided  new 
equity  capital  to  Temi  or  ILVA  in  every 
year  from  1984  through  1992,  except  in 
1989  and  1990.  We  preliminarily 
determine  that  these  equity  infusions 
constitute  coimtervailable  subsidies 
within  the  meaning  of  section  771(5)  of 
the  Act.  These  equity  infusions  provide 
a  financial  contribution,  as  described  in 
section  771(5)(D)(i)  of  the  Act,  and  these 
investments  were  not  consistent  with 
the  usual  investment  practices  of  private 
investors  (see  the  Equityworthiness 
section  above).  Because  these  equity 
infusions  were  limited  to  Finsider  and 
its  operating  companies  and  ILVA,  we 
preliminarily  determine  that  they  are 
specific  within  the  meaning  of  section 
771(5A)(D)oftheAct. 

AST  did  not  report,  in  its  response  to 
our  questionnaires,  the  1988  equity 
infusion  provided  to  ILVA.  We  have 
public  information  from  Electrical  Steel 
from  Italy  on  the  existence  and  amount 
of  this  infusion  and  are  including  it  in 
our  calcidations  for  the  preliminary 
determination. 

We  have  treated  these  equity 
infusions  as  non-recurring  grants  given 
in  the  year  the  infusion  was  received 
because  each  required  a  separate 
authorization.  Because  Temi  and  ILVA 
were  uncreditworthy  in  the  years  of 
receipt,  we  used  discount  rates  that 
include  a  risk  premiimi  to  allocate  the 
benefits  over  time.  Additionally,  we 
followed  the  methodology  described  in 
the  Change  in  Ownership  section  above 
to  determine  the  amoimt  of  each  equity 
infusion  appropriately  allocated  to  AST  . 
after  its  privatization.  We  divided  this 
amount  by  AST's  total  sales  during  the 


POI.  Accordingly,  we  preliminarily 
determine  the  countervailable  subsidy 
to  be  5.59  percent  ad  valorem  for  AS'T. 

B.  Benefits  From  the  1988-90 
Restructviring  (cedled  Debt  Forgiveness: 
Finsider-to-ILVA  Restructuring  in 
Initiation  Notice) 

As  discussed  above  in  the  Corporate 
History  section  of  this  notice,  the  GOI 
liquidated  Finsider  and  its  main 
operating  companies  in  1988  and 
assembled  the  group's  most  productive 
assets  into  a  new  operating  company, 
ILVA.  In  1990,  additional  assets  and 
liabilities  of  TAS,  Italsider  and  Finsider 
went  to  ILVA. 

Not  all  of  TAS'  liabilities  were 
transferred  to  ILVA;  rather,  many 
remained  with  TAS  and  had  to  be 
repaid,  assumed  or  forgiven.  In  1989, 
Finsider  forgave  99,886  million  lire  of 
debt  owed  to  it  by  TAS.  Even  with  this 
debt  forgiveness,  a  substantial  amovint 
of  liabilities  left  over  fiiam  the  1990 
transfer  of  assets  and  liabiUties  to  ILVA 
remained  with  TAS.  In  addition,  losses 
associated  with  the  transfer  of  assets  to 
ILVA  were  left  behind  in  TAS.  These 
losses  occurred  because  the  value  of  the 
transferred  assets  had  to  be  written 
down.  As  TAS  gave  up  assets  whose 
book  value  was  higher  than  their 
appraised  value,  it  was  forced  to  absorb 
the  losses.  These  losses  were  generated 
during  two  transfers  as  reflected  in:  (1) 
an  extraordinary  loss  in  TAS'  1988 
Annual  Report  and  (2)  a  reserve  against 
anticipated  losses  posted  in  1989  with 
respect  to  the  1990  transfer. 

Consistent  with  our  treatment  of  the 
1988-90  restructuring  in  Electrical  Steel 
from  Italy  at  18359,  we  preliminarily 
determine  that  the  debt  and  loss 
coverage  provided  to  ILVA  constitutes  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 
The  debt  and  loss  coverage  provide  a 
financial  contribution  as  described  in 
section  771(5)(D)(i)  of  the  Act.  Because 
this  debt  and  loss  coverage  was  limited 
to  TAS,  AST's  predecessor,  we 
preliminarily  determine  that  it  is 
specific  within  the  meaning  of  section 
771(5A)(D)oftheAct. 

In  calculating  the  benefit  fitim  this 
program,  we  followed  our  methodology 
in  Electrical  Steel  from  Italy  except  for 
a  correction  of  a  calculation  error  which 
had  the  effect  of  double-counting  the 
write-down  from  the  first  transfer  of 
assets  in  1988  by  including  it  in  the 
calculations  of  losses  generated  upon 
the  second  transfer  of  assets  in  1990.  We 
have  treated  Finsider's  1989  forgiveness 
of  TAS'  debt  and  the  loss  resulting  from 
the  1989  write-down  as  grants  received 
in  1989.  The  second  asset  write  down 
and  the  debt  outstanding  after  the  1990 


transfer  were  treated  as  grants  received 
in  1990.  We  find  these  benefits  to  be 
non-recurring  since  AST  did  not  receive 
them  on  an  on-going  basis.  Because 
ILVA  was  uncreditworthy  in  these 
years,  we  used  discount  rates  that 
include  a  risk  premium  to  allocate  the 
benefits  over  time.  In  addition,  we  find 
the  debt  and  loss  coverage  to  be  untied 
subsidies  which  benefit  all  of  ILVA. 
Finally,  we  followed  the  methodology 
described  in  the  Change  in  Ownership 
section  above  to  determine  the  amount 
of  each  benefit  appropriately  allocated 
to  AST  after  its  privatization.  We        — 
divided  this  amount  by  AST's  total  sales 
during  the  POI.  Accordingly,  we 
preliminarily  determine  the 
countervailable  subsidy  to  be  3.61 
percent  ad  valorem  for  AST. 

C.  Debt  Fcwgiveness:  ILVA-to-AST 
(included  are  the  following  programs 
from  the  Initiation  Notice:  Working 
Capital  Grants  to  ILVA,  1994  Debt 
Payment  Assistance  by  IRI,  and  ILVA 
Restructuring  and  Liquidation  Grant) 

As  of  December  31, 1993,  the  majority 
of  ILVA's  manufacturing  activities  had 
been  separately  incorporated  into  either 
AST  or  ILP,  ILVA  Residua  was 
primarily  a  shell  company  with 
Uabilities  far  exceeding  assets.  In 
contrast,  AST  and  ILP,  now  ready  for 
privatization,  had  operating  assets  and 
relatively  modest  debt  loads. 

The  liabilities  remaining  with  ILVA 
Residua  after  the  spin-off  of  AST  and 
ILP  had  to  be  repaid,  assumed,  or 
forgiven.  AST  has  stated  that  IRI,  in 
accordance  with  Italian  Civil  Code, 
bears  responsibility  for  all  liabihties 
remaining  in  ILVA  Residua. 
Furthermore,  information  submitted  by 
AST  indicates  that  the  EC  has  approved 
nU's  plan  to  cover  ILVA  Residua's 
remaining  liabilities  when  its  final     • 
liquidation  occurs. 

Although  this  debt  has  yet  to  be 
eliminated  by  any  sjjecific  act  of  the 
GOI  or  its  holding  company  £RI,  we 
preliminarily  determine  that  AST  (and 
consequently  the  subject  merchandise) 
received  a  countervailable  subsidy  in 
1993  when  the  bulk  of  ILVA's  debt  was 
placed  in  ILVA  Residua,  rather  than 
being  placed  with  AST  and  ILP. 

The  placing  of  this  debt  with  ILVA 
Residua  was  equivalent  to  debt 
forgiveness  for  AST.  The  debt 
forgiveness  provides  a  financial 
contribution,  as  described  in  section 
771(5)p)(i)  of  die  Act  because,  in 
relieving  AST  of  a  proportional  share  of 
ILVA's  liabilities,  the  GOI  eliminated  an 
obligation  that  AST  otherwise  would 
bear.  Because  the  debt  forgiveness  was 
received  only  by  AST  and  its  sister 
company,  ILP,  we  preliminarily 


47250 


Federal  Register /Vol.  63,  No.  172 /Friday,  September  4,  1998 /Notices 


detennine  that  it  is  specific  under 
section  771(5A)(D)  of  the  Act. 

As  noted  above,  certain  operating 
assets  and  non-operating  assets  (e.g., 
cash,  bank  deposits]  remained  in  ILVA 
Residua.  Presumedly,  these  assets  have 
been  or  will  be  used  to  fund  repayment 
of  ILVA  Residua's  Uabilities.  In  order  to 
account  for  the  fact  that  certain  assets 
that  could  be  liquidated  at  full  value, 
namely  cash  and  bank  deposits,  were 
left  behind  in  ILVA  Residua,  we  have 
subtracted  this  amount  from  the 
liabilities  outstanding  after  the  1993 
restructuring.  For  the  final 
determination,  we  intend  to  examine 
further  the  Uquidation  of  ILVA 
Residua's  assets  as  well  as  any 
liquidation  costs  not  represented  on 
ILVA  Residua's  1993  financial 
statements.  Additionally,  we  have 
subtracted  the  amount  of  debt  (i.e.,  253 
billion  lire)  that  was  tied  to  Cogne 
Acciai  Speciali  (CAS),  an  ILVA 
subsidiary  privatized  in  1993,  which 
was  left  behind  in  ILVA.  See  Wire  Rod 
from  Italy  aX  40478.  We  have  attributed 
ILVA  Residua's  remaining  Uabilities  to 
AST  based  on  the  proportion  of  assets 
assigned  to  AST  to  the  total  assets 
assigned  to  AST  and  ILP  and  considered 
this  amount  as  debt  forgiveness. 

We  treated  the  debt  forgiveness  to 
AST  as  a  non-recurring  grant  because  it 
was  a  one-time,  extraordinary  event. 
The  discount  rate  we  used  in  our  grant 
formula  included  a  risk  premium  based 
on  our  determination  that  ILVA  was 
uncreditworthy  in  1993.  (For  purposes 
of  the  final  determination  we  will 
examine  the  issue  of  whether  it  is  more 
appropriate  to  analyze  the 
creditworthiness  of  AST  rather  than 
ILVA  in  1993.)  We  followed  the 
methodology  described  in  the  Change  in 
Ownership  section  above  to  determine 
the  amount  appropriately  allocated  to 
AST  after  its  privatization.  We  divided 
this  amount  by  AST's  total  sales  during 
the  POL  Accordingly,  we  detennine  the 
-  estimated  net  subsidy  to  be  4.19  percent 
ad  valorem  for  AST. 

D.  Law  796/76:  Exchange  Rate 
Guarantees 

Law  796/76  established  a  program  to 
minimize  the  risk  of  exchange  rate 
fluctuations  on  foreign  currency  loans. 
All  firms  that  had  contracted  foreign 
currency  loans  from  the  European  Coal 
and  Steel  Community  (ECSC)  or  the 
Council  of  Europe  Resettlement  Fimd 
(CER)  could  apply  to  the  Ministry  of  the 
Treasury  (MOT)  to  obtain  an  exchange 
rate  guarantee.  The  MOT,  through  the 
Ufficio  Italiano  di  Cambi  (UIC), 
calculated  loan  payments  based  on  the 
lira-foreign  currency  exchange  rate  in 
effect  at  the  time  the  loan  was  approved. 


The  program  established  a  floor  and 
ceiling  for  exchange  rate  fluctuations? 
limiting  the  maximum  fluctuation  a 
borrower  would  face  to  2  percent.  If  the 
lira  depreciated  against  the  foreign 
currency,  AST  was  still  able  to  purchase 
foreign  currency  at  the  estabhshed 
ceiling  rate,  and  the  UIC  would  absorb 
a  loss  in  the  amoimt  of  the  difference 
between  the  ceiling  rate  and  the  actual 
rate.  If  the  Ura  appreciated  against  the 
foreign  currency,  the  UIC  would  realize 
a  gain  in  the  amount  of  the  difference 
between  the  floor  rate  and  the  actual 
rate. 

This  program  was  terminated  effective 
Jtdy  10, 1992  by  Decree  Law  333/92. 
However,  the  exchange  rate  guarantees 
continue  on  any  loans  outstanding  after 
that  date.  AST  received  benefits  from 
this  program  on  interest  and  principal 
payments  for  two  ECSC  loans 
outstanding  during  the  POL 

We  preliminarily  determine  that  this 
program  constitutes  a  countervailable 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act.  This  program  provides 
a  financial  contribution,  as  described  in 
section  771(5)(D)(i)  of  the  Act,  to  the 
extent  that  the  lira  depreciates  against 
the  foreign  currency  beyond  the  2 
percent  band.  When  this  occurs,  the 
borrower  receives  a  benefit  in  the 
amoimt  of  the  difference  between  the  2 
percent  floor  and  the  actual  exchange 
rate.  The  GOI  did  not  provide 
information  regarding  the  natiue  of  the 
enterprises  who  have  used  this  program 
as  requested.  However,  we  have 
previously  found  the  steel  industry  to  be 
a  dominant  user  of  the  exchange  rate 
guarantees  provided  imder  Law  796/76 
and,  on  this  basis,  preliminarily 
determine  that  the  program  is  specific 
imder  section  771(5A)(D)  of  the  Act.  See 
Final  Affirmative  Countervailing  Duty 
Determination:  Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Steel 
Standard,  Line  and  Pressure  Pipe  From 
Italy,  60  FR  31996  (June  19, 1995).  No 
new  information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 

Once  a  loan  is  approved  for  exchange 
rate  guarantees,  access  to  foreign 
exchange  at  the  estabhshed  rate  is 
automatic  and  occurs  at  regular 
intervals  throughout  the  life  of  the  loan. 
Therefore,  we  have  treated  benefits 
under  this  program  as  recurring  grants. 
The  benefit  was  calculated  as  the 
difference  between  the  total  payment 
due  (i.e.,  the  sum  of  interest,  principal, 
and  any  guarantee  fees  paid  by  AST)  in 
foreign  currency  converted  at  the 
current  exchange  rate  minus  the  total 
payment  due  in  foreign  currency  at  the 
established  (ceiling)  rate.  We  divided 


this  amount  by  AST's  total  sales  during 
the  POL  Accordingly,  we  detennine  the 
coimtervailable  subsidy  to  AST  for  this 
program  to  be  0.86  percent  ad  valorem. 

E.  Law  675/77 

Law  Q75/77  was  designed  to  provide 
GOI  assistance  in  the  restructuring  and 
reconversion  of  Italian  industries.  There 
are  six  types  of  assistance  available 
under  this  law:  (1)  Grants  to  pay  interest 
on  bank  loans;  (2)  mortgage  loans 
provided  by  the  Ministry  of  Industry 
(MOI)  at  subsidized  interest  rates;  (3) 
grants  to  pay  interest  on  loans  financed 
by  IRI  bond  issues;  (4)  capital  grants  for 
the  South;  (5)  VAT  reductions  on  capital 
good  purchases  for  companies  in  the 
South;  and  (6)  personnel  retraining 
grants.  During  the  POI,  AST  received 
assistance  imder  grants  to  pay  interest 
on  loans  financed  by  IRI  bond  issues. 

Under  Law  675/77,  IRI  issued  bonds 
to  finance  restructuring  measures  of 
companies  within  the  IRI  group.  The 
proceeds  from  the  sale  of  \he  bonds 
were  then  re-lent  to  IRI  companies. 
During  the  POI,  AST  had  two 
outstanding  loans  financed  by  IRI  bond 
issues  for  which  the  effective  interest 
rate  was  reduced  by  interest 
contributions  made  by  the  GOI.  In 
addition  to  interest  contributions  on 
these  variable  rate  long-term  loans,  the 
GOI  also  made  other  financial 
contributions  relating  to  "expenses" 
associated  with  the  loans. 

We  preliminarily  detennine  that  these 
loans  constitute  a  countervailable 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act.  TTiese  loans  provide 
a  financial  contribution,  consistent  with 
section  771(5)(D)(i)  of  the  Act. 

With  regard  to  specificity,  a  number 
of  different  industrial  sectors  have 
received  benefits  under  Law  675/77. 
However,  in  Electrical  Steel  from  Italy, 
the  Department  determined  that 
assistance  under  this  law  was  specific 
on  the  basis  of  dominant  use.  This 
determination  was  based  on  the  fact  that 
the  steel  industry  received  34  percent  of 
the  benefits.  See  Electrical  Steel  from 
Italy  at  18361.  In  the  instant  proceeding, 
the  GOI  submitted  additional 
information  regarding  the  distribution  of 
benefits  under  this  program.  While  it  is 
unclear  whether  this  information 
reflects  the  distribution  of  benefits  at  the 
time  the  subsidies  in  question  were 
received,  the  new  information  is 
nevertheless  consistent  writh  the 
previous  finding  of  specificity. 

To  measure  the  benefit  from  these 
loans,  we  compared  the  benchmark 
interest  rate  to  the  amounts  paid  by  AST 
on  these  loans  during  the  POL  We 
divided  the  resulting  difference  by 
AST's  total  sales  dtiring  the  POI. 
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Accordingly,  we  detennine  the 
estimated  net  subsidy  from  this  program 
to  be  0.10  percent  ad  valorem. 

F.  Pre-Privatization  Employment 
Benefits  (Law  451/94) 

Law  451/94  authorized  early 
retirement  packages  for  Italian  steel 
woiiiers  from  1994-1996.  The  program, 
as  described  by  the  GOI,  was  designed 
to  comply  with  the  EC's  reorganization 
of  the  iron  and  steel  industry, 
specifically  in  regards  to  reducing 
productive  capacity.  The  law  entitled 
men  of  at  least  50  years  of  age  and 
women  of  47  years  of  age  with  at  least 
15  years  of  pension  contributions  to 
retire  early.  AST's  employees  made  use 
of  this  program  in  each  year  from  1994 
through  1996. 

In  Wire  Rod  from  Italy,  we 
determined  that  large  Italian  companies 
such  as  AST  cannot  simply  lay  off 
workers,  but  instead  must  use  one  of  the 
GOI's  special  early  retirement  programs. 
Hence  we  reviewed  the  early  retirement 
programs  that  would  be  widely  used  by 
Italian  companies  in  order  to  compare 
those  programs  to  the  program 
established  under  Law  451.  In  Wire  Rod 
from  Italy,  we  determined  that  the 
closest  jHOgram  to  that  of  Law  451  is  the 
Cassa  Integrazione  Guadagni  (QG) 
program.  Like  Law  451,  QG  is  available 
to  workers  whose  companies  are 
restructuring,  reorganizing,  and/or 
downsizing. 

Unlike  I^w  451,  the  GIG  program  was 
not  developed  for  particular  Italian 
industries  and  is  used  by  a  wide  variety 
of  them.  Therefore,  CIG  serves  as  a 
benchmark  to  determine  what  costs  AST 
would  have  incurred  in  laying  off 
employees  had  it  not  been  able  to  take 
advantage  of  Law  451.  Under  OG,  a 
company  must  pay  a  small  percentage  of 
the  employees'  salaries  and  continue  to 
set  aside  the  mandatory  severance    . 
contributions  under  Article  2120  of  the 
Italian  Qvil  Code  for  3  years.  Howevo', 
under  Law  451,  the  employee/company 
relationship  terminates  immediately, 
and  the  company  does  not  have  to 
continue  to  set  aside  these  benefits. 
Consequently,  Law  451  relieves  steel 
companies  of  costs  that  otherwise 
would  incur  if  they  participated  in  more 
Mridely  available  early  retirement 
programs. 

We  preliminarily  determine  that  the 
early  retirement  benefits  provided  under 
Law  451/94  are  a  countervailable 
subsidy  under  section  771(5)  of  the  Act. 
We  find  that  this  program  provides  a 
financial  contribution,  as  described  in    ' 
section  771(5)(D)(i)  of  the  Act.  because 
Law  451  relieves  the  company  of  costs 
it  would  have  normally  inclined. 
Because  Law  451  was  developed  for  and 


exclusively  used  by  the  steel  industry, 
we  preliminarily  determine  that  Law 
451  is  specific  within  the  meaning  of 
section  771(5A)(D)  of  the  Act. 

Consistent  with  the  IDepartment's 
practice,  we  have  treated  benefits  to 
AST  under  Law  451  as  recurring  grants 
expensed  in  the  year  of  receipt.  See  GIA 
at  37226  and  Wire  Rod  from  Italy  at 
40480.  To  calculate  the  benefit  received 
by  AST,  we  foimd  the  difference 
between  the  costs  AST  would  have 
incurred  during  the  POI  had  it  used  the 
CIG  program  and  the  costs  it  did  incur 
under  Law  451.  We  divided  this  benefit 
by  AST's  total  sales  during  the  POL 
Accordingly,  we  determine  the 
countervailable  subsidy  for  this  program 
to  be  0.23  percent  ad  valorem  for  AST. 

Propvms  of  the  European  Union 

G.  ECSC  Article  54  Loans 

Article  54  of  the  1951  ECSC  Treaty 
established  a  program  to  provide 
industrial  investment  loans  directly  to 
the  iron  and  steel  industries  to  finance 
modernization  and  the  purchase  of  new 
equipment.  Eligible  companies  apply 
directly  to  the  EU  for  up  to  50  percent 
of  the  cost  of  an  industrial  investment 
project  The  Article  54  loan  program  is 
financed  by  loans  taken  out  by  die 
European  Union  (EU),  which  are  then 
refinanced  at  slightly  higher  interest 
rates  than  those  at  which  the  EU 
obtained  them.  AST  had  two  long-term, 
fixed-rate  loans  outstanding  during  the 
POI  under  this  program. 

We  preliminarily  determine  that  these 
loans  constitute  a  countervailable 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act.  This  program  provides 
a  financial  contribution,  as  described  in 
section  771(5)(D)(i)  of  the  Act.  The 
Department  has  found  Article  54  loans 
to  be  specific  in  several  proceedings, 
including  Electrical  Steel  from  Italy  at 
18362  and  Certain  Steel  from  Italy  at 
37335  because  loans  imder  this  program 
are  provided  only  to  iron  and  steel 
companies.  The  EU  has  also  indicated 
on  the  record  of  this  investigation  that 
Article  54  ECSC  loans  are  for  steel 
imdertakings.  Thus,  no  new  information 
or  evidence  of  changed  circumstances 
has  been  submitted  in  this  proceeding  to 
warrant  reconsideration  of  our  previous 
finding  that  this  program  is  sp^fic. 

AST  had  two  long-term,  fixed-rate 
loans  outstanding  during  the  POI,  each 
one  denominated  in  a  foreign  currency. 
Consistent  with  Electrical  Steel  from 
holy  at  18362,  we  have  used  the  lira- 
denominated  interest  rate  discussed  in 
the  Subsidies  Valuation  Information 
section  of  this  notice  as  our  benchmark 
interest  rate.  The  interest  rate  charged 
on  one  of  ASTs  two  ECSC  loans  was 


lowered  part  way  through  the  life  of  the 
loan.  Therefore,  for  the  purpose  of 
calculating  the  benefit,  we  have  treated 
this  loan  as  if  it  were  contracted  on  the 
date  of  this  rate  adjustment.  We  used 
the  outstanding  principal  as  of  that  date 
as  the  new  principal  amount,  to  which 
the  new,  lower  interest  rate  applied.  As 
our  interest  rate  benchmark,  we  used 
the  long-term,  lira-based  rate  in  effect  on 
the  date  of  the  downward  rate 
adjustment 

To  calculate  the  benefit  under  this 
program,  we  employed  the  Department's 
standard  long-term  loan  methodology. 
We  calculated  the  grant  equivalent  and 
allocated  it  over  the  life  of  each  loan. 
We  followed  the  methodology  described 
in  the  Change  in  Ownership  section 
above  to  determine  the  amount 
appropriately  allocated  to  AST  after  its 
privatization.  We  divided  this  benefit  by 
AST's  total  sales  during  fte  POI. 
Accordingly,  we  determine  the 
countervailable  subsidy  to  AST  for  these 
to  loans  together  to  be  0.13  perorait  ad 
valorem. 

H.  European  Social  Fund 

The  European  Social  Fund  (ESF).  one 
of  the  Structural  Funds  operated  by  the 
EU,  was  established  to  improve  workers' 
opportunities  through  training  and  to 
raise  their  standards  of  Uving 
throughout  the  community  by 
increasing  their  employability.  Like 
other  EU  structural  funds,  there  are  five 
different  Objectives  (sub-programs) 
id«Dtified  under  ESF:  Objective  1  covers 
projects  located  in  underdeveloped 
regions.  Objective  2  addresses  areas  in 
industrial  decline.  Objective  3  relates  to 
the  employment  of  persons  under  25, 
Objective  4  funds  training  for  employees 
in  companies  undergoing  restructuring, 
and  Objective  5  pertains  to  aigricultural 
areas. 

During  the  POI,  AST  received  ESF 
assistance  under  Objectives  2  and  4.  The 
Objective  2  funding  was  to  retrain 
production,  mechanical,  electrical 
maintenance,  and  technical  workers. 
The  Objective  4  funding  was  to  train 
AST's  workers  to  increase  their 
productivity. 

The  Department  considers  training 
programs  to  provide  a  countervailable 
benefit  to  a  company  when  the  company 
is  relieved  of  an  obUgation  it  would 
have  otherwise  incurred.  See  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Pasta  ("Pasta") 
From  Italy,  61  FR  30287. 30294  (June 
14, 1996)  [Pasta  From  Italy).  Since 
companies  normally  incur  the  costs  of 
training  to  enhance  the  job-related  skills 
of  their  own  employees,  and  we  have  no 
information  on  (he  record  to  indicate 
that  this  training  was  not  for  this 
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purpose,  we  preliminarily  determine 
that  ESF  funding  under  both  Objectives 
relieves  AST  of  an  obligation  it  would 
have  otherwise  incurred. 

Therefore,  we  preliminarily  detennine 
that  the  ESF  grants  received  by  AST  are 
countervailable  within  the  meaning  of 
section  771(5)  of  the  Act.  The  ESF 
grants  are  a  Rnancial  contribution  as 
described  in  section  771(5)(D)(i)  of  the 
Act  which  provide  a  benefit  to  the 
recipient  in  the  amount  of  the  grant. 

Consistent  with  prio^-  cases,  we  have 
examined  the  specificity  of  the  funding 
under  each  Objective  separately.  See 
Wire  Rod  from  Italy  at  40487.  In  Pasta 
From  Italy  al  30291,  the  Department 
determined  that  Objective  2  funds 
provided  by  the  EU  and  the  GOI  were 
regionally  specific  because  they  were 
limited  to  areas  within  Italy  which  are 
in  industrial  decline.  No  new 
information  or  fvidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding.  In  this 
case,  the  Objective  2  grant  received  by 
AST  was  funded  by  the  EU,  the  GOI, 
and  the  regional  government  of  Umbria 
acting  through  the  provincial 
government  of  Temi.  Because  we  have 
not  been  provided  with  information 
fi'om  the  regional  government  as  to  the 
distribution  of  grants  it  has  provided 
under  Objective  2,  we  are  assuming  for 
purposes  of  this  preliminary 
determination,  as  adverse  facts  available 
imder  section  776(b)  of  the  Act,  that  the 
funds  provided  by  the  provincial 
government  of  Temi  are  also  specific. 

In  the  case  of  Objective  4  funding,  the 
Department  has  determined  in  past 
cases  that  the  EU  portion  is  dejure 
specific  because  its  availability  is 
limited  on  a  regional  basis  within  the 
EU.  The  GOI  funding  was  also 
determined  to  be  de  jure  specific 
because  eligibiUty  is  limited  to  the 
center  and  north  of  Italy  (non-Objective 
1  regions).  See  Wire  Rod  from  Italy  &t 
40487.  No  new  information  or  evidence 
of  changed  circimistances  has  been 
submitted  in  this  proceeding  to  warrant 
reconsideration  of  this  finding. 

The  Department  normally  considers 
the  benefits  from  worker  training 
programs  to  be  recurring.  See  GIA  at 
37255.  Hovraver.  consistent  with  the 
Department's  past  practice  and  our 
understanding  that  these  grants  relate  to 
specific,  individual  projects  which 
require  separate  government  approval, 
we  are  treating  these  benefits  as  non- 
recurring grants.  See  Wire  Rod  from 
Italy  at  40488  and  Pasta  from  Italy  at 
30295.  Because  4he  benefits  received 
imder  both  Objectives  2  and  4  are  less 
than  0.5  percent  of  AST's  sales  during 
the  relevant  years,  we  have  expensed 


these  grants  in  the  year  of  receipt.  Two 
of  these  grants  were  received  during  the 
POL  For  these  grants,  we  divided  this 
benefit  by  AST's  total  sales  during  th6 
POL  Accordingly,  we  determine  the 
coimtervailable  subsidy  to  be  0.01 
percent  ad  valorem  for  ESF  Objective  2 
and  0.03  percent  ad  valorem  for  ESF 
Objective  4. 

n.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

Based  on  the  information  provided  in 
the  responses,  we  determine  that  the 
company  under  investigation  did  not 
apply  for  ot  receive  benefits  under  the 
following  programs  during  the  POI: 

A.  Benefits  firom  the  1982  Transfer  of 

Lovere  and  Trieste  to  Temi  (called 
Benefits  Associated  With  the  1988- 
90  Restructuring  in  the  Initiation 
Notice) 

B.  Decree  Law  120/89:  Recovery  Plan  for 

the  Steel  Industry 

C.  Law  181/89:  Worker  Adjustment  and 

Redevelopment  Assistance 

D.  Law  345/92:  Benefits  for  Early 

Retirement 

E.  Law  706/85:  Grants  for  Capacity 

Reduction 

F.  Law  488/92:  Aid  to  Depressed  Areas 

G.  Law  46/82:  Assistance  for  Capacity 

Reduction 
H.  Loan  to  KAI  for  Purchase  of  AST 
I.  Debt  Forgiveness:  1981  Restmcturing 

Plan 
J.  Law  675/77:  Mortgage  Loans, 

Personnel  Retraining  Aid  and  VAT 
'    Reductions 
K.  Law  193/84:  Interest  Payments, 

Closure  Assistance  and  Early 

Retirement  Benefits 
L.  Law  394/81:  Export  Marketing  Grants 

and  Loans 
M.  Law  341/95  and  Orcolare  50175/95 
N.  ECSC  Article  56  Conversion  Loans, 

Interest  Rebates  and  Redeployment 

Aid 
O.  European  Regional  Development 

Fund 
P.  Resider  n  Program  and  Successors 
Q.  Law  227/77:  Export  Financing  and 

Remission  of  Taxes 

m.  Programs  For  Which  We  Need  Mere 
Infonnation 

AST  Participation  in  the  THERMIE 
Program  ,  • 

The  EU  provided  funds  to  AST  for  the 
development  of  a  demonstration  project 
(pilot  plant)  through  an  EU  program 
promoting  research  and  development  in 
the  field  of  non-nuclear  energy 
(THERMIE).  The  objective  of  the 
THERMIE  program  is  to  design  and 
demonstrate  more  efficient,  cleans',  and 
safer  technologies  for  energy  production 
and  use.  The  THERMIE  program  is  part 


of  a  larger  program  categorized  imder 
the  EU's  Fourth  Framework  Programme 
which  covers  activities  in  research  and 
technological  development  firom  1994— 
1998. 

The  objective  of  AST's  demonstration 
plant  is  to  reduce  energy  consumption 
in  the  production  of  stainless  steel  by 
eliminating  some  of  the  traditional 
production  steps  through  the  adoption 
of  "strip  casting"  technology.  The  EU 
has  requested  noncoimtervailable  (green 
light)  treatment  for  this  project  as  a 
research*and  development  subsidy 
under  section  771(5B)(BKii)(U)  of  the 
Act. 

In  evaluating  this  request,  the  statute 
requires  the  Department  to  make  a 
finding  that  all  five  specifically 
enumerated  conditions  of  section 
771(5B)(B)(i)  of  the  Act  have  been  met 
before  according  green  light  status  to  a 
research  subsidy.  One  of  these  criteria 
specifies  that  the  instruments, 
equipment,  land,  or  buildings  must  be 
used  exclusively  and  permanently 
(except  when  disposed  of  on  a 
commercial  basis)  for  the  research 
activity. 

Information  contained  on  the  record 
of  this  proceeding  indicates  that  the 
Temi  project  can  be  converted  to 
commercial  use.  Furthermore,  there  is 
no  provision  in  the  program  mandating 
that  the  demonstration  plant  be 
"disposed  of  on  a  commercial  basis"  if 
it  is  to  be  used  for  commercial 
production.  Therefore,  we  preliminarily 
determine  that  the  EU's  funding  of  the 
Temi  project  does  not  meet  all  of  the 
criteria  for  a  noncountervailable 
research  subsidy  as  mandated  by  the 
Act  and  is  not  entiUed  to  green  light 
treatment. 

However,  it  is  not  clear  from  the 
current  record  if  this  program  benefits 
the  production  of  the  subject 
merchandise.  The  Temi  project 
description  indicates  that  the  funds  will 
cover  the  design,  construction,  and 
operation  of  a  pilot  plant  which  would 
demonstrate  the  commercial  viabihty  of 
strip  casting  technology.  We  do  not  have 
sufficient  information  at  this  time  to 
detennine  if  this  technology  and  the 
demonstration  plant  coiild  benefit 
subject  merchandise.  After  we  c(dlect 
additional  information  and  conduct 
verification,  we  will  prepare  an  analysis 
memorandum  addressing  the 
countervailability  of  this  program,  and 
provide  all  parties  an  opportimity  to 
comment  on  our  analysis. 

^Verification 

In  accordance  with  section  782(i)(l)  of 
the  Act,  we  will  verify  the  information 
submitted  by  the  respondent  prior  to 
making  our  final  determination. 
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Suspension  of  Liquidation 

In  accordance  with  section 
703(d)(l)(A)(i)  of  tiie  Act.  we  have 
calculated  an  individual  subsidy  rate  for 
AST.  Since  AST  is  the  only  respondent 
in  this  investigation,  we  have  also  used 
its  rate  as  the  all-others  rate.  In 
accordance  with  section  703(d)  of  the 
Act,  we  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  stainless  steel  plate  in  coils 
fi'om  Italy. 

Company  Ad  Valorem  Rate 

AST-14.75  percent 

All  Others-14.75  percent 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  related  to  this  investigation. 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  vmtten  consent  of  the 
Assistant  Secretary  for  Import 
Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Public  Omiment 

In  accordance  with  19  CFR  351.310, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportimity  to  comment  on  this 
preliminary  determination.  The  hearing 
is  tentatively  scheduled  to  be  held  57 
days  fi-om  the  date  of  publication  of  this 
preliminary  determination,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  N.W., 
Washington,  DC  20230.  Individuals  who 
Mdsh  to  request  a  hearing  must  submit 
a  written  request  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870, 14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Requests  for  a  public  hearing  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants:  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  In  addition,  six  copies  of 
the  business  proprietary  veraion  and  six 


copies  of  the  nonproprietary  veraion  of 
the  case  briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  50  days 
fi-om  the  publication  of  this  notice.  As 
part  of  the  case  brief,  parties  are 
encouraged  to  provide  a  summary  of  the 
arguments  not  to  exceed  five  pages  and 
a  table  Of  statutes,  regulations,  and  cases 
cited.  Six  copies  of  the  business 
proprietary  version  and  six  copies  of  the 
nonproprietary  version  of  the  rebuttal 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  55  days 
fi'om  the  publication  of  this  notice.  An 
interested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
or  rebuttal  briefs.  Written  arguments 
should  be  submitted  in  accordance  with 
19  CFR  351.309  and  will  be  considered 
if  received  within  the  time  limits 
specified  above. 

This  determination  is  published 
pursuant  to  sections  703(f)  and  777(i)  of 
the  Act. 

Dated;  August  28, 1998. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-23912  Filed  9-3-98;  8:45  am) 
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International  Trade  Administration 


[C-580-832] 

Preliminary  Negative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determination:  Stainless  Steel 
Plate  in  Coils  From  the  Republic  of 
Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  September  4,  1998. 

FOR  FURTHER  IWOfllKIATION  CONTACT: 
Christopher  Cassel  or  Kristen  Johnson, 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  U.S.  £)epartment 
of  Commerce,  Room  4012, 14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-2786. 

Preliminary  Determination 

The  Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  countervailable  subsidies  are  not 
being  provided  to  producers  and 
exporters  of  stainless  steel  plate  in  coils 
from  the  Republic  of  Korea. 


Petitioners 

The  petition  in  this  investigation  was 
filed  by  Allegheny  Ludlum  Corporation, 
Armco  Inc.  J&L  Specialty  Steel.  Inc., 
Lukens  Inc.,  United  Steel  Workere  of 
America,  AFL-QO/CLC,  Butler  Armco 
Independent  Union,  and  Zanesville 
Armco  Independent  Organization,  Inc. 
(the  petitionera). 

CaseHistcHy 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  {see 
Initiation  of  Countervailing  Duty 
Investigations:  Stainless  Steel  Plate  in 
Coils  from  Belgium,  Italy,  the  Republic 
of  Korea,  and  the  Republic  of  South 
Africa,  63  FR  23272  (April  28,  1998) 
[Initiation  Notice)),  the  following  events 
have  occurred.  On  May  4, 1998,  we 
issued  countervailing  duty 
questionnaires  to  the  Government  of 
Korea  (GOK),  and  the  producers/ 
exporters  of  the  subject  merchandise. 
On  June  1, 1998,  we  postponed  the 
preliminary  determination  of  this 
investigation  until  no  later  than  August 
28, 1998.  See  Notice  of  Postponement  of 
Time  Limit  for  Countervailing  Duty 
Investigations:  Stainless  Steel  Plate  in 
Coils  from  Belgium,  Italy,  the  Republic 
of  Korea,  and  the  Republic  of  South, 
Africa,  63  FR  31201  (June  8, 1998). 

We  received  responses  to  our  initial 
questionnaires  fi-om  the  GOK  and 
Pohang  Iron  &  Steel  Company,  Ltd. 
(POSCO),  the  producer  of  the  subject 
merchandise,  on  July  1, 1998.  In 
addition,  we  also  received  responses 
fit)m  five  trading  companies  which  are 
involved  in  exporting  the  subject 
merchandise  to  the  United  States: 
POSCO  Steel  Service  &  Sales  Company, 
Ltd.  (POSTEELj,  Hyosung  Corporation 
(Hyosung),  Samsun  Corporation 
(Samsun),  Samsung  Coiporation 
(Samsung),  and  Sunkyong  Ltd. 
(Sunkyong)  on  July  1,  1998.  On  July  22, 
1998,  we  issued  supplemental 
questionnaires  to  all  of  the  responding 
parties  and  received  their  responses  on 
August  3,  6,  and  7,  1998.  We  also  issued 
supplemental  questionnaires  on  August 
11,  1998  and  August  19. 1998,  and 
received  the  responding  parties' 
responses  on  August  19, 1998,  and 
August  24  and  25,  1998,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Umguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations  as  codified  at  19 
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CFR  Part  351  and  published  in  the 
Federal  Register  on  May  19, 1997  (62 
PR  27295). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  certain  stainless  steel 
plate  in  coils.  Stainless  steel  is  an  alloy 
steel  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  The  subject  plate 
products  are  flat-rolled  products,  254 
mm  or  over  in  width  and  4.75  mm  or 
more  in  thickness,  in  coils,  and 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  plate  may  also  be  further 
processed  (e.g.,  cold-rolled,  polished, 
etc.)  provided  that  it  maintains  the 
specified  dimensions  of  plate  following 
such  processing.  Excluded  from  the 
scope  of  this  petition  are  the  following: 
(1)  Plate  not  in  coils,  (2)  plate  that  is  not 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled,  (3)  sheet 
and  strip,  and  (4)  flat  bars. 

The  merchandise  subject  to  this 
investigation  is  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  at  subheadings: 
7219.11.00.30,  7219.11.00.60, 
7219.12.00.05,  7219.12.00.20. 
7219.12.00.25.  7219.12.00.50. 
7219.12.00.55.  7219.12.00.65. 
7219.12.00.70.  7219.12.00.80. 
7219.31.00.10.  7219.90.00.10. 
7219.90.00.20.  7219.90.00.25, 
7219.90.00.60,  7219.90.00.80, 
7220.11.00.00,  7220.20.10.10. 
7220.20.10.15.  7220.20.10.60. 
7220.20.10.80.  7220.20.60.05. 
7220.20.60.10,  7220.20.60.15, 
7220.20.60.60,  7220.20.60.80, 
7220.90.00.10,  7220.90.00.15, 
7220.90.00.60,  and  7220.90.00.80. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  imder  investigation  is 
dispositive. 

iRJury  Test 

Because  the  Republic  of  Korea  (Korea) 
is  a  "Subsidies  Agreement  Country" 
within  the  meaning  of  section  701(b)  of 
the  Act,  the  International  Trade 
Commission  (ITC)  is  required  to 
determine  whether  imports  of  the 
subject  merchandise  from  Korea 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  May  28, 
1998.  the  ITC  pubUshed  its  preliminary 
determination  finding  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  being  materially 
injured,  or  threatened  with  material 
injury,  by  reason  of  imports  from  Korea 
of  the  subject  merchandise  [See  Certain 


Stainless  Steel  Plate  in  Coils  From 
Belgium,  Canada,  Italy,  Korea,  South 
Africa,  and  Taiwan,  63  PR  29251). 

Alignment  With  Final  Antidumping 
Duty  Determination 

On  May  27, 1998,  the  petitioners 
submitted  a  letter  requesting  alignment 
of  the  final  determination  in  this 
investigation  with  the  final 
determination  in  the  companion 
antidumping  duty  investigation.  See 
Initiation  of  Antidumping 
Investigations:  Stainless  Steel  Plate  in 
Coils  From  Belgium,  Canada,  Italy, 
Republic  of  South  Africa,  Republic  of 
Korea,  and  Taiwan,  63  PR  20580  (April 
27, 1998).  In  accordance  with  section 
705(a)(1)  of  the  Act,  we  are  aligning  the 
final  determination  in  this  investigation 
with  the  final  determinations  in  the 
antidumping  investigations  of  stainless 
steel  plate  in  coils. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies  (the  POI)  is 
calendar  year  1997. 

Subsidies  Valuation  Information 

Benchmarks  for  Long-term  Loans  and 
Discount  Rates:  In  the  Final  Affirmative 
Countervailing  Duty  Determinations  and 
Final  Negative  Critical  Circumstances 
Determinations:  Certain  Steel  Products 
from  Korea,  58  PR  37338  (July  9, 1993) 
[Steel  Products  from  Korea),  we  stated 
that  the  three-year  corporate  bond  yield 
"was  the  best  indicator  of  a  market  rate  ~ 
in  Korea."  See  58  PR  at  37346.  In 
conformance  with  that  prior  decision, 
we  have  used  as  our  long-term 
benchmark  the  three-year  corporate 
bond  yield.  For  variable  rate  loans  for 
which  the  benefit  is  calculated  on  the 
interest  payment  during  the  POI,  we 
have  used  as  our  benchmark  the  three 
year  over-the-counter  corporate  bond 
rate,  as  reported  by  the  GOK  in  its 
August  19, 1998.  questionnaire  response 
(public  version  on  file  in  the 
Department's  Central  Records  Unit, 
Room  B-099).  We  have  also  used  the 
three-year  corporate  bond  yield  to 
calculate  the  benefit  from  fixed  rate 
loans  provided  imder  the  Energy 
Savings  Fund. 

Benchmarks  for  Short-Term 
Financing:  For  those  programs  which 
require  the  application  of  a  short-term 
interest  rate  benchmark,  we  used  as  our 
benchmark  a  company-specific 
weighted-average,  short-term  interest 
rate  for  won-denominated  loans  for  the 
POI.  Each  respondent  provided  to  the 
Department  its  respective  company- 
specific  interest  rate. 

Allocation  Period:  In  the  past,  the 
Department  has  relied  upon  information 


from  the  U.S.  Internal  Revenue  Service 
(IRS)  for  the  industry-specific  average 
useful  life  of  assets  in  determining  the 
allocation  period  for  non-recurring 
subsidies.  See  the  General  Issues 
Appendix  (GIA),  58  PR  at  37227.  which 
is  appended  to  the  Final  Affirmative 
Countervailing  Duty  Determination! 
Certain  Steel  Products  from  Austria,  58 
PR  37225  (July  9. 1993).  However,  in 
British  Steel  pic  v.  United  States,  879  F. 
Supp.  1254  (CIT  1995)  (British  Steel  I), 
the  U.S.  Court  of  International  Trade 
(the  Court)  held  that  the  IRS  information 
did  not  necessarily  reflect  a  reasonable 
period  based  on  the  actual  commercial 
and  competitive  benefit  of  the  subsidies 
to  the  recipients.  In  accordance  with  the 
Court's  remand  order,  the  Department 
calculated  a  company-specific 
allocation  period  for  non-recurring 
subsidies  based  on  the  average  useful 
life  (AUL)  of  non-renewable  physical 
assets.  This  remand  determination  was 
affirmed  by  the  Court  on  Jime  4, 1996. 
See  British  Steel  pic  v.  United  States, 
929  P.  Supp.  426,  439  (CIT  1996) 
[British  Steel  II).  Thus,  we  are 
determining  the  allocation  period  for 
non-recurring  subsidies  using  company- 
specific  AUL  data  where  reasonable  and 
practicable.  See,  e.g..  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Sweden; 
Final  Results  of  Countervailing  Duty 
Administrative  Review.  62  PR  16551 
(April  7, 1997). 

In  this  investigation,  the  Department 
has  followed  the  Court's  decision  in 
British  Steel  I  and  II,  and  examined 
information  submitted  by  POSCO  as  to 
the  AUL  of  its  assets.  In  the  course  of 
this  examination,  we  found  that  POSCO 
included  special  accelerated  ' 

depreciation  expenses  and  a 
depreciation  of  salvage  value  in  its 
calculated  AUL.  POSCO  reported  that 
the  accelerated  depreciation  is 
permitted  in  accordance  with  Korean 
GAAP  for  plant  and  equipment  which 
operate  for  a  standard  eight-hour  work 
day.  and  for  facilities  and  equipment 
which  operate  longer  than  a  standard 
eight-hour  day.  Since  POSCO  is  a 
producer  of  steel  products,  it  appeeirs  to 
be  the  company's  normal  course  of 
business  to  operate  its  facilities  longer 
than  a  standard  eight-hour  day. 
Therefore,  we  disagree  with  POSCO's 
calculation  of  its  AUL,  and  have 
recalculated  the  company's  AUL 
excluding  these  adjustments  to 
depreciation  expenses.  Because  POSCO 
did  not  break-out  separately  the 
accelerated  depreciation  and 
depreciation  of  salvage  value  expenses 
which  are  reported  imder  the  category 
"special  charges  to  depreciation 
expense,"  we  recalculated  POSCO's 


AUL  excluding  all  of  these  adjustments. 
Based  upon  our  recalculation  of  the 
company's  AUL.  we  calculated  an  AUL 
of  1 2  years  for  POSCO. 

Treatment  of  Subsidies  Received  by 
Trading  Companies:  During  the  POI. 
POSCO  exported  the  subject 
merchandise  to  the  United  States 
through  five  trading  companies.  We 
required  that  the  five  trading  companies 
provide  responses  to  the  Department 
with  respect  to  the  export  subsidies 
under  investigation.  One  of  the  trading 
companies,  POSTEEL,  is  affiliated  with 
POSCO  within  the  meaning  of  section 
771(33)(E)  of  the  Act  because  POSCO 
owned  95.3  percent  of  POSTEEL's 
shares  as  of  December  31, 1997.  The 
other  four  trading  companies  are  not 
affiliated  with  POSCO.  We  required 
responses  from  the  trading  companies 
because  the  subject  merchandise  may  be 
subsidized  by  means  of  subsidies 
provided  to  both  the  producer  and  the 
exporter.  All  subsidies  conferred  on  the 
production  and  exportation  of  subject 
merchandise  benefit  the  subject 
merchandise  even  if  it  is  exported  to  the 
United  States  by  an  ujiaffiliated  trading 
company  rather  than  by  the  producer 
itself.  Therefore,  the  Department 
calculates  countervailable  subsidy  rates 
on  the  subject  merchandise  by 
cumulating  subsidies  provided  to  the 
producer,  with  those  provided  to  the 
exporter. 

Under  section  351.107  of  the 
Department's  Regulations,  when  the 
subject  merchandise  is  exported  to  the 
United  States  by  a  company  that  is  not 
the  producer  of  the  merchandise,  the 
Department  may  establish  a 
"combination"  rate  for  each 
combination  of  an  exporter  and 
supplying  producer.  However,  as  noted 
in  the  "Explanation  of  the  Final  Rules" 
(the  Preamble),  there  may  be  situations 
in  which  it  is  not  appropriate  or 
practicable  to  establish  combination 
rates  when  the  subject  merchandise  is 
exported  by  a  trading  company.  In  such 
situations,  the  Department  will  make 
exceptions  to  its  combination  rate 
approach  on  a  case-by-case  basis.  See 
Antidumping  Duties;  Countervailing 
Duties;  Final  rule,  62  PR  27296;  27303 
(May  19, 1997). 

In  this  investigation,  we  preliminarily 
determine  that  it  is  not  appropriate  to 
establish  combination  rates.  This 
determination  is  based  on  two  main 
facts:  First,  the  majority  of  the  subsidies 
conferred  upon  the  subject  merchandise 
were  received  by  the  producer,  POSCO. 
Second,  the  difference  in  the  levels  of 
subsidies  conferred  upon  the  subject 
merchandise  among  the  individual 
trading  companies  is  insignificant. 
Therefore,  combination  rates  would 


serve  no  practicable  purpose  because 
the  calculated  subsidy  rate  for  POSCO/ 
Hyosimg  or  POSCO/Sunkyong  or 
POSCO  and  any  of  the  other  trading 
companies  would  effectively  be  the 
same  rate.  For  these  reasons  we  are  not 
calculating  combination  rates  in  this 
investigation.  Instead,  we  have  only 
calculated  one  rate  for  the  subject 
merchandise,  all  of  which  is  produced 
by  POSCO. 

To  include  the  subsidies  received  by 
the  trading  companies,  which  are 
conferred  upon  the  export  of  the  subject 
merchandise,  in  the  calculated  ad 
valorem  subsidy  rate,  we  used  the 
following  methodology.  For  each  of  the 
five  trading  companies,  we  calculated 
the  benefit  attributable  to  the  subject 
merchandise  and  factored  that  amoimt 
into  the  calculated  subsidy  rate  for  the 
producer.  In  each  case,  we  determined 
the  benefit  received  by  the  trading 
companies  for  each  export  subsidy  and 
weight-averaged  the  benefit  amounts  by 
the  relative  share  of  each  trading 
company's  value  of  exports  of  the 
subject  merchandise  to  th^United 
States.  This  calculated  ad  valorem 
subsidy  was  then  added  to  the  subsidy 
calculated  for  POSCO.  Thus,  for  each  of 
the  programs  below,  the  listed  ad 
valorem  subsidy  rate  is  cumulative  of 
the  countervailable  subsidies  received 
by  both  the  trading  companies  and 
POSCO. 

I.  Programs  Preliminarily  Determined 
To  Be  Countervailable 

A.  Direction  of  Credit 

In  the  1993  investigation  of  Steel 
Products  from  Korea,  the  Department 
determined  (1)  that  the  GOK  influenced 
the  practices  of  lending  institutions  in 
Korea;  (2)  regulated  long-term  loans 
were  provided  to  the  steel  industry  on 
a  selective  beisis;  and  (3)  the  selective 
provision  of  these  regulated  loans 
resulted  in  a  countervailable  benefit. 
Accordingly,  all  long-term  loans 
received  by  the  producers/exporters  of 
the  subject  merchandise  were  treated  as 
countervailable.  The  determination  in 
that  investigation  covered  all  long-term 
loans  bestowed  through  1991. 

In  this  investigation,  petitioners  allege 
that  the  GOK  continued  to  control  the 
practices  of  lending  institutions  in 
Korea  through  the  POI,  and  that  the 
steel  sector  received  a  disproportionate 
share  of  low-cost,  long-term  credit, 
resulting  in  countervailable  benefits 
being  conferred  on  the  producers/ 
exporters  of  the  subject  merchandise. 
Petitioners  assert,  therefore,  that  the 
Department  should  countervail  all  long- 
term  loans  received  by  the  producers/ 
exporters  of  the  subject  merchandise 


that  vtrere  still  outstanding  during  the 
POI. 

1.  The  GOK's  Credit  Policies  Through 
1991 

As  noted  above,  we  previously  found 
significant  GOK  control  over  the 
practices  of  lending  institutions  in 
Korea  through  1991,  the  period 
investigated  in  Steel  Products  From 
Korea.  This  finding  of  control  was 
determined  to  be  sufficient  to  constitute 
a  government  program  and  government 
action.  See  Steel  Products  from  Korea, 
58  PR  at  37342.  We  also  determined  that 
(1)  the  Korean  steel  sector,  as  a  result  of 
the  GOK's  credit  policies  and  control 
over  the  Korean  financial  sector, 
received  a  disproportionate  share  of 
regulated  long-term  loans,  so  that  the 
program  was,  in  fact,  specific,  and  (2) 
that  the  interest  rates  on  those  loans 
were  inconsistent  with  commercial 
considerations.  Id.  at  37343.  Thus,  we 
countervailed  all  long-term  loans 
received  by  the  steel  sector  from  all 
lending  sources. 

In  this  investigation,  we  provided  the 
GOK  with  the  opportunity  to  present 
new  factual  information  concerning  the 
government's  credit  policies  prior  to 
1992,  which  we  would  consider  along 
with  our  finding  in  the  prior 
investigation.  The  GOK  has  not 
provided. new  factual  information  that 
would  lead  us  to  change  our 
determination  in  Steel  Products  from 
Korea.  Therefore,  we  preliminarily 
determine  that  the  provision  of  long- 
term  loans  in  Korea  through  1991 
results  in  a  financial  contribution 
within  the  meaning  of  section 
771(5)(D)(i)  of  the  Act.  This  finding  is  in 
conformance  with  the  Statement  of 
Administrative  Action  (SAA),  which 
states  that  "section  771(5)(B)(iii) 
encompasses  indirect  subsidy  practices 
like  those  which  Commerce  has 
countervailed  in  the  past,  and  that  these 
types  of  indirect  subsidies  will  continue 
to  be  countervailable."  SAA, 
accompanying  H.R.  5110  (H.R.  Doc.  No. 
316.  Vol.  1, 103d  Cong..  2d  Sess.) 
(1994).  at  926.  In  accordance  with 
section  771(5)(E)(ii)  of  the  Act.  a  benefit 
has  been  conferred  to  the  recipient  to 
the  extent  that  the  regulated  loans  are 
provided  at  interest  rates  less  than  the 
benchmark  rates  described  under  the   ' 
"Subsidies  Valuation"  section,  above. 

We  also  preliminarily  determine  that 
all  regulated  long-term  loans  provided 
to  the  producers/exporters  of  the  subject 
merchandise  throu^  1991  were 
provided  to  a  specific  enterprise  or 
indusiry.  or  group  thereof,  within  the 
meaning  of  section  771(5A)(D)(iii)(III)  of 
the  Act.  This  finding  is  in  conformance 
with  our  determination  in  Steel 
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Products  from  Korea.  See,  58  FR  at 
37342. 

POSCO  was  the  only  producer  of  the 
subject  merchandise,  and  POSCO 
icceived  long-term  loans  prior  to  1992 
that  were  still  outstanding  during  the 
POI.  These  included  loans  with  both 
fixed  and  variable  interest  rates.  To 
determine  the  benefit  fit)m  the  regulated 
loans  with  fixed  interest  rates,  we 
appUed  the  Department's  standard  long- 
term  loan  methodology  and  calculated 
the  grant  equivalent  for  the  loans.  For 
POSCO's  variable-rate  loans,  we 
compared  the  amount  of  interest  paid 
during  the  POI  on  the  regulated  loans  to 
the  amount  of  interest  that  would  have 
been  paid  at  the  benchmark  rate.  We 
then  summed  the  benefit  amounts  fi^m 
the  loans  attributable  to  the  POI  and 
divided  the  total  benefit  by  POSCO's 
total  sales.  On  this  basis,  we  determine 
the  coujitervailable  subsidy  to  be  0.15 
percent  ad  valorem. 

2.  The  GOK's  Credit  Policies  From  1992 
Through  1997 

We  have  also  examined  the  GOK's 
credit  policies  during  the  period  1992 
through  1997.  Because  of  the 
complexity  of  this  issue  and  the 
conflicting  information  on  the  record, 
which  we  discuss  below,  we  will 
continue  to  seek  additional  information 
on  whether  the  GOK's  practices  during 
this  period  confer  a  coimtervailable 
subsidy.  After  we  collect  additional 
information  and  conduct  verification, 
we  will  prepare  an  analysis 
memorandum  addressing  the 
countervailability  of  the  GOK's  credit 
policies  during  this  period  and  provide 
all  parties  with  an  opportimity  to 
comment  on  our  analysis. 

In  its  questionnaire  responses,  the 
GOK  asserts  that  there  was  no 
government  policy  to  direct  long-term 
credit  to  the  Korean  steel  industry 
during  the  period  1992  through  1997, 
and  that  it  was  not  involved  in  the 
lending  activities  of  Korean  financial 
institutions.  The  GOK  states  that  the 
lending  decisions  and  loan  distributions 
of  financial  institutions  in  Korea  reflect 
commercial  considerations.  The  GOK 
states  that  its  role  in  the  financial  sector 
is  limited  to  monetary  and  credit 
policies  as.  well  as  bank  supervision  and 
examination. 

Evidence  slibmitted  to  the  Department 
by  the  GOK  indicates  that  some 
deregulatory  measures  affecting  the 
Korean  financial  sector  have  been  taken 
since  1991.  These  include  a  four-stage 
interest  rate  deregulation  plan  that, 
according  to  the  GOK,  virtually 
eliminated  all  government  control  over 
deposit  and  lending  rates  in  Korean 
won.  For  example,  rates  on  corporate 


bonds  and  all  bank  loans,  other  than 
those  assisted  by  Bank  of  Korea  (BOK) 
rediscoimts,  were  deregulated  by 
November  1993.  Also,  information 
submitted  to  the  Department  by  the 
GOK  indicates  that  there  have  been 
reforms  to  the  process  by  which 
commercial  bank  presidents  are 
selected.  The  reforms  include  a 
procedure,  implemented  in  1993, 
whereby  bank  chairmen  are  selected  by 
committees  consisting  of  shareholder 
representatives,  corporate  clients,  and 
ex-bank  presidents.  In  1997,  the  GOK 
further  amended  the  Banking  Act  to 
prescribe  that  a  candidate  for  bank 
president,  recommended  by  a  candidate 
recommendation  committee,  must  be 
elected  by  an  affirmative  vote  of  a  two- 
thirds  majority  of  the  non-permanent 
directors  of  the  bank. 

However,  other  information  in  the 
record  indicates  that  the  GOK  may  still 
exert  substantial  influence  over  the 
lending  decisions  of  financial 
institutions.  For  example,  recent  GOK 
policies  appear  to  be  aimed,  in  part,  at 
promoting  certain  sectors  of  the 
economy,  such  as  high  technology  and 
small  and  medium  sized  enterprises 
(SMEs).  See.  e.g..  "KDB  Financial 
Support  for  Korean  Industries,"  fi-om 
the  Korea  Development  Bank's 
appended  to  "Memorandum  From  Case 
Analyst  to  File,  Re:  Articles  on  Korean 
Financial  System,"  (on  file  in  the  public 
file  of  the  Central  Records  Unit  of  the 
Department  of  Commerce,  Room  B-099) 
("Korean  Financial  System  Memo"). 
Other  official  information  on  the  record 
appears  to  suggest  that  the  GOK  may 
have  continuted  the  practice  of  directing 
credit  after  1991.  Independent 
conunentators  have  also  noted  the 
GOK's  continued  involvement  in  the 
financial  system.  See.  e.g..  Deep 
Pockets.  "The  Economist,"  (May  3. 
1997),  appended  to  Korean  Financial 
System  Memo;  Financing  Foreign 
Operations,  South  Korea,  The 
Economist  Intelligence  Unit,  1997,  page 
20,  appended  to  Korean  Financial 
System  Memo;  The  Korean  Economy  in 
1997:  Crisis  and  Response,  by  Thomas 
Byrne,  appended  to  Korean  Financial 
System  Memo. 

As  noted  above,  in  light  of  this 
conflicting  information,  at  verification 
and  during  the  course  of  this 
proceeding,  we  will  gather  additional 
information  on  this  issue  in  order  to 
make  a  determination  as  to  whether 
credit  provided  after  1991  is 
coimtervailable.  During  verification,  we 
plan  to  meet  with  various  individuals 
knowledgeable  about  the  financial 
sector  in  Korea  in  order  to  gather 
information  on  the  differences  between 
the  GOK's  credit  policies  in  the  1980s 


and  the  1990s;  the  lending  practices  of 
government-owned  banks  and  of 
commercial  lending  institutions;  the 
role  of  sectirities  (public  and  corporate 
bonds)  in  the  financial  system;  and  the 
impact  of  the  GOK's  financial 
Uberalization  on  the  lending  practices  of 
Korean  banks  after  1991. 

B.  Loans  from  the  Energy  Savings  Fuiid 

Established  in  accordance  with 
Article  51  of  the  "Rationalization  of 
Energy  Utilization  Act"  (Energy  Use 
Act),  the  Energy  Saving  Fund  provides 
financing  at  below-market  interest  rates 
for  investment  by  businesses  in  facilities 
that  rationally  and  efficiently  use 
energy.  Overall  responsibility  for  the 
program  lies  with  the  Ministry  of 
Industry  and  Energy  (MIE),  but  the 
operation  and  management  of  the 
program  is  entrusted  to  the  Korea 
Energy  Management  Corporation 
(KEMC).  While  die  Energy  Use  Act  was 
repealed  in  1995,  the  Mffi,  under  the 
new  "Energy  Use  Rationalization  Act," 
provides  financing  for  this  program 
from  special  government  accoimts. 

Korean  companies  obtain  financing 
under  this  program  by  submitting  an 
appUcation  to  the  KEMC.  If  the  KEMC 
is  satisfied  that  the  applicant's  business 
plans  are  intended  for  the 
rationalization  of  energy  use,  it  will 
then  issue  a  recommendation,  and 
forward  the  company's  application  to  a 
bank.  The  KEMC  will  transfer  funds  to 
the  bank,  which  will  in  turn  provide  the 
funds  to  the  applicant.  The  interest  rate 
charged  under  the  Energy  Saving  Fxmd 
was  set  at  7.0  percent.  POSCO  paid 
interest  on  two  Energy  Saving  Fimd 
loans  during  the  POI,  both  of  which 
were  received  in  1994,  and  the  interest 
rates  paid  by  POSCO  were  less  than  the 
7.0  percent  rate  prescribed  by  the 
program. 

This  program  provides  a  financial 
contribution  within  the  meaning  of 
section  771(5)(D)(i)  of  the  Act  and,  in 
accordance  with  section  771(5)(E)(ii)  of 
the  Act,  provides  a  benefit  to  the 
recipient  based  on  the  difference 
between  the  interest  rate  on  the  program 
loan  and  the  benchmark  rate  described 
in  the  "Subsidies  Valuation"  section, 
above.  We  preliminarily  determine  that 
the  loans  provided  to  POSCO  were 
specific  within  the  meaning  of  section 
771(5A)(D)(iii)(IV)  of  the  Act,  because 
the  interest  rate  charged  to  POSCO  was 
less  than  the  program  interest  rate 
prescribed  by  the  program's  regulations. 

To  calculate  the  benefit  from  the 
Energy  Savings  Loans,  we  employed  the 
Department's  standard  long-term  loan 
methodology,  using  as  our  benchmark 
the  rate  described  in  the  "Subsidies 
Valuation"  section  of  the  notice,  above. 
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We  divided  the  benefit  attributable  to 
the  POI  by  POSCO's  total  sales  during 
1997.  Cte  this  basis,  we  preliminarily 
detennine  the  countervaihble  subsidy 
to  be  less  than  0.005  pmcent  ad 
valorem. 

C  Kvnmgyang  Bay 

Petitioners  requested  that  the 
Department  investigate  whether  the 
GOK's  infrastructure  development  at 
Kwangyang  Bay  continues  to  provide  a 
countervailable  subsidy  to  PCfeOO's 
steel  production.  The  Department 
previously  determined  that  the  Korean 
government's  infrastructure 
development  at  Kwangyang  Bay  ' 
constituted  a  specific  countovailable 
subsidy  to  POSCO.  because  POSCO  was 
fotmd  to  be  the  predominant  user  of  the 
infrastructure,  ^e  Sted  Products  from 
Korea,  58  FR  at  37346-47.  Because 
POSCO  still  produces  steel  products  at 
Kwangyang  Bay,  we  requested 
information  on  this  program  to 
detennine  whether  the  GOK  has  made 
additional  investments  since  1991,  at 
Kwangyang  Bay. 

1.  GOK  Infrastructure  Investments  at 
Kwangyang  Bay  Pre-1992 

In  Sted  Products  from  Korea,  the 
Department  investigated  the  GOK's 
infrastructure  investments  at 
Kwangyang  Bay  over  the  period  1983- 
1991.  During  this  period  of  time,  the 
GOK's  investments  at  Kwangyang  Bay 
included:  construction  of  an  industrial 
waterway,  construction  of  a  railroad 
station,  construction  of  a  road  to 
Kwangyang  Bay,  dredging  of  the  harbor, 
and  construction  of  tluee  finished  goods 
berths.  We  determined  that  the  GOK's 
provision  of  infrastructure  to  POSCO  at 
Kwangyang  Bay  was  countervailable 
because  we  fbimd  POSCO  to  be  the 
predominant  user  of  the  GOK's 
investments.  The  Department  has 
consistently  held  that  a  coimtervailable 
subsidy  exists  when  benefits  under  a 
program  are  provided,  or  are  required  to 
be  provided,  in  law  or  in  fact,  to  a 
speidfic  enterprise  or  industry  or  group 
of  enterprises  or  industries.  See  Sieel 
Products  from  Korea.  58  FR  at  37346. 

No  new  factual  information  or 
evidence  of  changed  circumstances  has 
been  provided  to  the  Department  with 
respect  to  the  GOK's  infrastructure 
investmmts  at  Kwangyang  Bay  over  ihe 
period  1983-1991.  Therefore,  to 
determine  the  benefit  from  the  GOK's 
investments  to  POSCO  during  the  POI, 
we  relied  on  the  calculations  performed 
in  the  1993  investigation  of  Steel 
Products  from  Korea,  which  w»e 
placed  on  the  record  of  this 
investigation  by  POSCO.  In  measuring 
the  benefit  from  this  program  in  the 


1993  investigation,  the  Department 
treated  die  GOK's  costs  of  constructing 
the  infrastructure  at  Kwangyang  Bay  as 
untied,  non-racuning  grants  in  each 
year  in  which  the  costs  wrere  incurred. 
The  Department  used  as  its  discount 
rate  the  three-year  corporate  bond  rate 
on  the  secondary  market,  which  was  the 
average  cost  of  long-tenn  fixed  rate  debt 
in  Korea  at  that  time. 

To  determine  the  benefit  coufened  to 
POSCO  during  the  PCH,  we  apphed  the 
Department's  standard  grant 
methodology  and  allocated  the  GOK's 
infrastructure  investments  over  a  12- 
year  time  period  using  the  AUL  which 
we  calculated  for  POSGO  in  this 
investigation.  See  the  allocation  period 
discussion  under  the  "Subsidies 
Valuaticm  Infonnatian"  secticm  above. 
We  used  as  our  discount  rate  the  three- 
year  corporate  bond  rate  on  the 
secondary  market  used  in  Steel  Products 
from  Korea.  We  then  summed  the 
benefits  received  by  POSCO  during 
1997,  bam  each  of  the  GOK's  yearly 
investmraits  over  the  period  1986-1991. 
We  then  divided  the  total  bmefit 
attributeble  to  the  POI  by  POSCO's  total 
sales  for  1997.  On  this  basis,  we 
preliminary  detennine  a  countervailable 
subsidy  of  0.23  pocent  ad  valorem  kn 
the  POI. 

2.  GOK  Infrastructure  Investmmits  at 
Kwangyang  Bay  Post-1991 

The  GOK  has  made  the  following 
additional  infrastructure  investments  at 
Kwangyang  Bay  since  1991: 
construction  of  a  road  from  Kwangyang 
to  Jinwol,  construction  of  a  container 
terminal,  and  construction  of  the  Jooam 
Dam.  The  GOK  states  that  pursuant  to 
Article  29  of  the  Industrial  Sites  and 
Development  Act,  it  is  the  national  and 
local  governments'  responsibiUty  to 
provide  basic  infrastructure  facilities 
throughout  the  country,  and  the  nature 
of  the  infrastructure  depends  on  the 
specific  needs  of  each  area  and/or  the 
types  of  industries  located  in  a 
particular  area.  Depending  upon  the 
type  of  infrastructure  built,  the  GOK 
provides  services  to  companies  through 
the  use  of  the  infrastructure  facilities 
and  charges  fees  for  these  services  based 
on  published  tariff  rates  ^pUcable  to  all 
users. 

With  respect  to  the  GOK's  post-1991 
infrastructure  investments  at 
Kwangyang  Bay,  the  GOK  argues  that 
the  construction  of  the  infrastructure 
was  not  for  the  benefit  of  POSCO.  The 
GOK  reports  that  the  purpose  of 
developing  the  Jooam  Dam,  which  was 
fully  constructed  in  1993,  was  to  meet 
the  rising  donand  for  water  by  area 
businesses  and  households.  Tlie  supply 
capacity  of  the  Sueocfaoa  dam,  which 


was  constructed  piior  to  1991,  could  not 
meet  the  area's  water  needs  and 
therefore  a  second  dam  at  Kwangyang 
Bay  was  built  The  GOK  further  reports 
that  the  construction  of  the  Jooam  Dam 
did  not  benefit  POSCO  because  POSCO 
receives  all  of  its  wrater  supply  from  the 
Sueochon  Dam.  In  Steel  Ffoductsfrom 
Korea,  we  determined  that  POSCO  was 
the  predominant  user  of  the  Sueochon 
Dam.  and  on  this  basis  treated  the 
government's  full  investment  ooets  for 
constructing  that  dam  as  countervailable 
subsidies  benefitting  POSCO. 

The  GOK  develc^ed  the  container 
terminal  according  to  the  Kwangjrang 
Container  Terminal  Development  Plan. 
The  purpose  of  the  container  terminal 
Mras  to  provide  another  m^cH'  southern 
port  with  a  container  termhial  in  order 
to  relieve  congestion  at  Pusan,  and  to 
Mocouri^  the  further  commercial 
development  of  the  region.  The  GOK 
stetes  mat,  given  the  nature  of  the 
merchandise  imported,  produced,  and 
exported  by  POSCO  at  Kwangyang  Bay, 
this  container  terminal  cannot  be  used 
by  POSCO's  operations.  According  to 
the  responses  from  the  GOK.  and 
POSCO,  neither  steel  products  nor  steel 
inpute  are  shipped  through  the 
container  terminal  at  Kwangyang  Bay, 
nor,  given  the  nature  of  those  products, 
would  they  be  shipped  through  the 
container  terminal. 

The  road  from  Kwangyang  to  Jinwol 
was  constructed  in  1993.  The  road 
between  the  two  cities  is  a  by-pass  route 
constructed  to  relieve  a  transportetion 
bottleneck  in  the  area.  The  GOK  states 
that  this  is  a  general  service,  public 
access  road  available  for,  and  used  by, 
all  residents  and  businesses  In  the  area 
of  Kwangyang  Bay.  According  to  the 
GOK  response,  the  reason  for  building 
the  public  highway  was  not  to  serve 
POSCO,  but  to  provide  general 
infrastructure  to  the  aree  as  part  of  the 
GOK's  continuing  development  of  the 
country. 

Based  on  the  information  on  the 
record  regarding  the  GOK's 
infrastructure  investments  at 
Kwangyang  Bay  since  1991,  we 
preliminarily  detennine  that  these 
investments  are  not  providing 
countervailable  braiefits  to  POSOO. 
However,  we  will  further  investigate  the 
GOK's  infrastructure  investments  at 
verification  to  ascertain  whether,  in  fact, 
the  facilities  were  built  for  POSCO's 
benefit 

D.  Port  Facility  Fees 

The  GOK  reports  in  its  August  7. 
1998,  questionnaire  response  that  since 
1991,  POSCO  has  built  new  port 
fscilities  at  Kwangjrang  Bay,  at  the 
company's  own  expense.  However, 
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since  title  to  port  fiacilities  must  be 
transferred  to  the  GOK  in  accordance 
with  Article  17-1  of  the  Harbor  Act, 
POSCO  had  to  revert  these  facilities  to 
the  GOK.  In  return,  POSCO  has  the  right 
.  to  use  the  port  facilities  firee  of  charge, 
and  can  charge  other  users  a  usage  fee 
until  the  company  recovers  all  of  its 
investment  costs. 

In  the  1993  investigation  of  Steel 
Products  from  Korea,  the  Department 
found  that  POSCO,  which  built  port 
borths  at  Kwangyang  Bay,  but,  by  law, 
had  to  deed  them  to  the  GOK,  was 
exempt  from  paying  fees  for  use  of  the 
berths.  POSCO  was  the  only  company 
entitled  to  use  the  berths  at  the  port 
facility  free  of  charge.  The  Department 
determined  that  because  this  privilege 
was  limited  to  POSCO,  and  because  the 
privilege  relieved  POSCO  of  costs  it 
would  otherwise  have  had  to  pay, 
POSCO's  free  use  of  the  berths  at 
Kwangyang  Bay  constituted  a 
coxmtervailable  benefit.  The  Department 
stated  that  each  exemption  from 
payment  of  the  fees,  or 
"reimbursement"  to  POSCO,  creates  a 
countervailable  benefit  because  the  GOK 
is  relieving  POSCO  of  an  expense  the 
company  woiild  have  otherwise 
incurred.  See  Steel  Products  from  Korea. 
58  PR  at  37347-348. 

With  respect  to  the  present 
investigation,  because  POSCO  remains 
exempt  from  paying  port  facility  fees 
which  it  otherwise  would  have  to  pay, 
and  therefore  the  government  is  not 
collecting  revenue  that  it  is  otherwise 
due,  we  preliminarily  determine  that 
POSCO's  free  use  of  the  port  fridlities 
provides  a  financial  contribution  to  the 
company  within  the  meaning  of  section 
771(5)(D)(ii)  of  the  Act.  We  also 
preliminarily  find  that  the  exemption 
from  pa3ring  port  facility  charges  is  a 
spedfic  su^dy  under  section 
771(5A)(DMiiiKIV)  of  the  Act.  because 
POSCO  was  the  only  company  exempt 
from  paying  port  facility  fees  during  the 
POL 

Because  the  exemption  of  the  port 
facility  fees  are  not  "exceptional" 
benefits  and  are  received  automatically 
on  a  regular  and  predictable  basis 
without  further  government  approval, 
we  preliminarily  determine  that  this  fee 
exemption  provides  a  recurring  benefit 
to  POSCO.  Therefore,  we  have  expensed 
the  benefit  bom  this  program  in  the  year 
of  receipt.  See  GIA,  58  PR  at  37226.  To 
measure  the  benefit  which  POSCO 
received  during  the  POI  for  the  fr«e  use 
of  the  facilities,  we  calculated  the 
amount  of  the  fees  which  POSCO  would 
have  had  to  pay  for  the  use  of  the 
facilities  during  the  POI.  We  then 
divided  this  benefit  amoimt  by  POSCO's 
total  sales  for  the  POI.  On  this  basis,  we 


preliminarily  determine  that  POSCO 
received  a  countervailable  subsidy  of 
0.03  percent  ad  valorem  during  the  POI. 

E.  Short-Term  Export  Financing 

The  Department  determined  that  the 
GOK's  short-term  export  financing 
program  was  countervailable  in  Steel 
Products  from  Korea.  58  FR  at  37350. 
Petitioners  allege  that  this  program  may 
also  benefit  the  producers  and/or 
exporters  of  the  subject  merchandise.  In 
this  investigation,  the  GOK  reports  that 
the  BOK,  imder  the  "Detailed  Rules  of 
Trade  Financing  Related  to  the 
Aggregate  Ceiling  Loans"  (Detailed 
Rules),  provides  discounts  on  foreign 
trade  bills  to  commercial  banks,  wbdch, 
in  turn,  extend  short-term  loans  to 
exporters.  Under  the  aggregate  credit 
ceiling  system  established  in  1994,  the 
BOK  allocates  a  credit  ceiling  evwy 
mraith  to  each  commercial  bank, 
including  branches  of  Korean  and 
foreign  banks.  This  ceiling  is  based  on 
each  bank's  loan  performance  i.e.,  each 
bank's  discounting  of  commercial  loans, 
foreign  trade  financing,  and  loans  for 
the  production  of  parts  and  material. 
These  banks  then  provide  loans  to 
exporters  using  the  funds  received  from 
the  BOK  and  fiinds  generated  frtnn  their 
own  sources  to  discount  trade  bills. 

Tliere  are  two  types  of  trade 
finanring:  production  financing  and  raw 
material  financing.  A  bank  provides 
production  financing  when  a  company 
needs  funds  for  the  production  of  export 
merchandise  or  the  pr6duction  of  raw 
materials  used  in  the  production  of 
exported  merchandise.  A  bank  extends 
raw  material  financing  to  e}q>orters 
which  require  financing  for  the 
importation  or  local  purchase  of  raw 
materials  used  in  the  production  of 
exported  merchandise. 

During  the  POI,  POSCO  was  the  only 
producer/exportw  of  the  subied 
merchandise  that  received  export 
finanring  POSCO  reports  that  the 
company  entered  into  a  credit  ceiling 
loan  agreement  with  a  commercial  Innk 
in  accordance  with  Articles  12  and  13 
of  the  Detailed  Rules  to  receive 
production  financing.  The  loan 
agreement  outlines  the  maximum 
amount  of  credit  which  POSCO  is 
eligible  to  receive,  the  period  covered  by 
the  loan  agreemrait,  the  appUcable 
interest  rate,  and  the  penalty  interest 
rate.  POSCO  states  that  when  the 
company  purchases  raw  materials  from 
a  supplier  on  a  letter  of  credit  basis,  the 
supplier  presents  the  letter  of  credit  to 
POSCO's  bank  for  payment.  The  bank, 
in  turn,  pays  the  purchase  price  to  the 
supplier  and  debits  the  trade  loan 
against  POSCO's  line  of  credit.  POSCO 
pays  the  full  amount  of  each  trade  loan 


after  about  90  days,  which  is  the  average 
period  from  production  to  sales.  Interest 
is  paid  by  POSCO  against  each  trade 
loan  at  the  time  the  loans  are  received. 
POSCO  reported  that  the  company  paid 
all  of  its  export  financing  during  die  POI 
in  a  timely  manner  and  incurred  no 
overdue  Interest  penalties.  In 
accordance  with  section  771(5A)(B)  of 
the  Act,  we  preliminary  determine  that 
this  program  constitutes  an  export 
subsidy  because  receipt  of  the  financing 
is  contingent  upon  export  performance. 
A  financial  contribution  is  provided  to 
POSCO  under  this  program  within  the 
meaning  of  section  771(5)(D)(i)  of  the 
Act.  In  order  to  determine  whether  this 
export  financing  program  confers  a 
countervailable  benefit  to  POSCO,  we 
compared  the  interest  rate  POSCO  paid 
on  the  export  financing  received  imder 
this  program  during  the  POI  with  the 
interest  rate  POSCO  would  have  paid  cm 
a  comparable  short-term  commercial 
loan.  See  discussion  above  in  the 
"Subsidies  Valuation  Information" 
section  with  respect  to  diort-term  loan 
behchmari^  interest  rates. 

Because  loans  imder  this  program  are 
discounted  (i.e.,  interest  is  paid  up-front 
at  the  time  the  loans  are  received],  the 
eSactive  rate  paid  by  POSCO  on  its 
export  financing  is  a  discounted  rate. 
Thfsrefore,  it  was  necessary  to  derive 
from  POSCO's  company-specific 
vraighted-average  interest  rate  for  short- 
term  won-denominated  commercial 
loans,  a  discoimted  benchmark  interest 
rate.  We  compared  this  discoimted 
benchmark  interest  rate  to  the  interest 
rates  chai^d  on  the  export  financing 
and  found  that  the  program  interest 
rates  were  lower  thai!  the  benchmark 
rates,  llierefore,  in  accordance  with 
section  771(5)(EMii)  of  the  Act.  we 
preliminarily  determine  that  this 
program  ccn^fers  coimtervailable  > 
oenefits  because  the  interest  rates 
charged  on  the  loans  were  less  than 
what  POSCO  would  have  had  to  pay  on 
a  comparable  short-term  commercial 
loan. 

To  calculate  the  benefit  conferred  by 
this  program,  we  compared  the  actual 
interest  paid  on  the  loans  with  the 
amoiint  of  interest  that  would  have  been 
paid  at  the  applicable  discounted 
benchmaik  interest  rate.  When  the 
interest  that  would  have  been  paid  at 
the  benchmark  rate  exceeded  the 
interest  that  was  paid  at  the  program 
interest  rate,  the  difference  between 
those  amoimts  is  the  benefit.  Because 
POSCO  was  unable  to  segregate  its 
production  financing  applicable  to  only 
subject  merchandise  exported  to  the 
United  States,  we  divided  the  benefit 
derived  from  the  loans  by  total  exports. 
On  this  basis,  we  prelimLiarily 
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det«nnine  that  POSCO  received  from 
this  program  during  the  POI  a 
countervailable  subsidy  of  less  than 
0.005  percent  ad  valorem. 

F.  Reserve  for  Export  Loss— Article  16  of 
the  TERCL 

Under  Article  16  of  the  Tax 
Exemption  and  Reduction  Control  Act 
(TERCL),  a  domestic  person  engaged  in 
a  foreign-currency  earning  business  can 
establ^h  a  reserve  amoimting  to  the 
lesser  of  one  percent  of  foreign  exchange 
earnings  or  50  percent  of  net  income  for 
the  respective  tax  year.  Losses  accruing 
from  the  cancellation  of  an  export 
contract,  or  from  the  execution  of  a 
disadvantageous  export  contract^  may  be 
offset  by  returning  an  equivalent 
amount  from  the  reserve  fund  to  the 
income  account.  Any  amotmt  that  is  not 
used  to  offset  a  loss  must  be  returned  to 
the  income  account  and  taxed  over  a 
three-year  period,  after  a  one-year  grace 
period.  All  of  the  money  in  the  reserve 
.  is  eventually  reported  as  income  and 
subject  to  corporate  tax  either  when  it ' 
is  used  to  of£»t  export  losses  or  when 
the  grace  period  expires  and  the  funds 
are  returned  to  taxable  income.  The 
deferral  of  taxes  owed  amovmts  to  an 
interest-&«e  loan  in  the  amount  of  the 
company's  tax  savings.  This  program  is 
only  available  to  exporters.  During  the 
POI.  Samsun  was  the  only  exporter  of 
the  subject  merdiandise  which  received 
benefits  imder  this  program. 

We  preliminarily  determine  that  the 
Reserve  for  Export  Loss  program 
constitutes  an  export  subsidy  under 
section  771(5A)(B)  of  the  Act  because 
the  use  of  the  program  is  contingent 
upon  export  performance.  We  also 
preliminarily  determine  that  this 
program  provides  a  financial 
contribution  within  the  meaning  of 
section  771(5)(D)(i)  of  the  Act  in  the 
form  of  a  loan. 

To  determine.the  benefit  confierred  by 
this  program,  we  calculated  the  tax 
savings  by  multiplying  the  balance 
amount  of  the  reserve  as  of  December 
31, 1996.  by  the  corporate  tax  rate  for 
1996.  We  treated  the  tax  savings  on 
these  funds  as  a  short-term  interest-free 
loan.  Accordingly,  to  determine  the 
benefit,  the  amount  of  tax  savings  was 
multiplied  by  the  company's  weighted- 
average  interest  rate  for  short-term  won- 
denominated  commercial  loans  for  the 
POI.  described  in  the  "Subsidies 
Valuation  Information"  section,  above. 
Using  the  mediodology  for  calculating 
subsidies  received  by  trading 
companies,  which  also  is  detailed  in  the 
"Subsidies  Valuation  Information" 
section  of  this  notice,  we  preliminarily 
determine  a  countervailable  subsidy  of 
less  than  0.005  percent  ad  valorem. 


G.  Reserve  for  Overseas  Market .    - 
Development— Article  17  of  the  TERCL 

Article  17  of  the  TERCL  operates  in  a 
manner  similar  to  Article  16,  discussed 
above.  This  provision  allows  a  domestic 
person  engaged  in  a  foreign  trade 
business  to  establish  a  reserve  fund 
equal  to  one  percent  of  its  foreign 
exchange  earnings  from  its  export 
business  for  the  respective  tax  year. 
Expenses  incurred  in  developing 
overseas  markets  may  be  offset  by 
returning  from  the  reserve,  to  tha 
income  account,  an  amount  equivalent 
to  the  expense.  Any  part  of  the  fund  that 
is  not  placed  in  the  income  account  for 
the  purpose  of  o^etting  overseas 
market  development  expenses  must  be 
returned  to  the  income  account  over  a 
three-year  period,  after  a  one-year  grace 
period.  As  is  the  case  with  the  Reserve 
for  Export  Loss,  the  balance  of  this 
reserve  fund  is  not  subject  to  corporate 
incmne  tax  during  the  grace  period. 
However,  all  of  the  money  in  the  reserve 
is  eventually  reported  as  income  and 
subject  to  corporate  tax  either  when  it 
offsets  export  losses  or  when  the  grace 
period  expires.  The  deferral  of  taxes 
owed  amounts  to  an  interest-free  loan 
equal  to  the  company's  tax  savings.  This 
program  is  only  available  to  exporters. 

TTie  following  exporters  of  the  subject 
merchandise  received  benefits  under 
this  program  during  the  POI:  Hyosung. 
POSTBEL,  Samsun,  Samsung,  and 
Sunkyong. 

We  preliminarily  determine  that  the 
Reserve  for  Overseas  Market 
Development  program  constitutes  an 
export  subsidy  under  section  771(5A)(B) 
of  the  Act  because  the  use  of  the 
program  is  contingent  upon  export 
performance.  We  also  preliminarily 
determine  that  this  program  provides  a 
financial  contribution  within  the 
meaning  of  section  77l(5)P)(i)  of  the 
Act  in  the  form  of  a  loan. 

To  determine  the  benefits  conferred 
by  this  program  during  the  POI,  we 
employed  the  same  methodology  used 
for  determining  the  benefit  from  the 
Reserve  for  Export  Loss  program.  We 
used  as  our  benchmaik  interest  rate, 
each  trading  company's  respective 
weighted-average  interest  rate  for  short- 
term  won-denominated  commercial 
loans  for  the  POI,  described  in  the 
"Subsidies  Valuation  Information" 
section  above.  Using  the  methodology 
for  calculating  subsidies  received  by 
trading  ccmipanies.  which  also  is 
detailed  in  the  "Subsidies  Valuation 
Information"  section  of  this  notice,  we 
preliminarily  calculate  a  countervailable 
subsidy  of  0.01  percent  ad  valorem  for 
thin  {uogram  during  the  POL 


H.  Iitvestment  Tax  Credits 

Under  the  TERCL,  companies  in 
Korea  are  allowed  to  claim  investment 
tax  credits  for  various  kinds  of 
investments.  If  the  tax  credits  cannot  all 
be  used  at  the  time  they  are  claimed, 
then  the  company  is  authorized  to  carry 
th«fn  forward  for  use  in  later  tax  years. 
During  the  POI,  POSCO  used  various 
investment  tax  credits  received  under 
the  TERCL  to  reduce  its  net  tax  liability. 
In  Steel  Products  from  Korea,  we  found 
that  investment  tax  credits  were  not 
countervailable  (see  58  FR  at  37351); 
however,  there  were  chants  in  the 
statute  effective  in  1995,  which  have 
caused  us  to  revisit  the 
countervailability  of  the  Investment  tax 
credits. 

POSCO  claimed  or  used  the  following 
tax  credits  in  its  fiscal  year  1996  income 
tax  return:  (1)  Tax  credits  for 
investments  in  facilities  fcH'  research  and 
experimental  use  and  investments  in 
facilities  for  vocational  training  or  assets 
for  business  to  commercialize  new 
technology  under  Article  10;  (2)  tax 
credits  for  vocational  training  tmder 
Article  18;  (3)  tax  credits  for  investment 
in  productivity  improvement  facilities 
under  Article  25;  (4)  tax  credits  for 
investment  in  specific  facilities  under 
Article  26;  (5)  tax  credits  for  twnporary 
investment  under  Article  27;  and  (6)  tax 
credits  tar  specific  investments  under 
Article  71  of  TERCL.  For  these  specific 
tax  credits,  a  company  normally 
calculates  its  authorized  tax  credit  based 
upon  three  or  five  percent  of  its 
investment,  i.e.,  the  company  receives 
either  a  three  or  five  percent  tax  credit 
However,  if  a  company  makes  the 
investment  in  domestically-produced 
facilities  under  these  Artides,  it 
receives  a  10  percent  tax  credit  Under 
section  771(5A)(C)  of  the  Act,  which 
became  efEsctive  on  January  1, 1995,  a 
program  that  is  contingent  upon  the  use 
of  domestic  goods  over  imported  goods 
is  specific,  within  the  meaning  of  the 
Act  Because  Korean  companies  receive 
a  higher  tax  credit  for  Investments  made 
in  domestically-produced  facilities,  we 
preliminarily  determine  that  investment 
tax  credits  received  under  Articles  10, 
18,  25,  26, 27,  and  71  constitute  import 
substitution  subsidies  imder  section 
771(5A)(C)  of  the  Act.  In  addition, 
because  the  GOK  foregoes  collecting  tax 
revenue  otherwise  due  under  this 
program,  we  also  preliminarily 
determine  that  a  finanrial  contribution 
is  provided  under  section  771(5)(D)(ii) 
of  the  Act  Therefcne.  we  preliminaiily 
determine  this  program  to  be 
countervailabla 

To  calculate  the  benefit  from  this  tax 
credit  program,  we  examined  the 
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amount  of  tax  credits  POSCO  deducted 
fcom  its  taxes  payable  for  the  1996  fiscal 
year.  In  its  1996  income  tax  return  filed 
during  the  POI,  POSCO  deducted  fi-om 
its  taxes  payable,  credits  earned  in  the 
years  1992  through  1995,  which  were 
carried  forward  and  used  in  the  POI.  We 
first  determined  the  amoimt  of  the  tax 
credits  claimed  which  were  based  upon 
the  investment  in  domestically- 
produced  facilities.  We  then  calculated 
the  additional  amount  of  tax  credits 
received  by  the  company  because  it 
earned  tax  credits  of  10  percent  on 
investments  in  domestically-produced 
facilities  rather  the  regular  three  or  five 
percent  tax  credit.  Next,  we  calculated 
the  amount  of  the  tax  savings  earned 
through  the  use  of  these  tax  credits 
during  the  POI  and  divided  that  amount 
by  POSCO's  total  sales  for  the  POI.  On 
this  basis,  we  preliminarily  determine  a 
countervailable  subsidy  of  0.27  percent 
ad  valorem  from  this  program  during 
the  POI. 

I.  Electricity  Oisconnts  Under  the 
Requested  Load  Adjustment  Program 

Petitioners  alleged  that  POSCO  is 
being  charged  utility  rates  at  less  than 
adequate  remuneration  and,  hence,  the 
production  of  the  subject  merchandise 
is  receiving  countervailable  benefits 
from  this  subsidy.  Petitioners  alleged 
that  POSCO  is  receiving  these 
coimtervailable  benefits  in  the  form  of 
utility  rate  discounts. 

The  GOK  reports  that  during  the  POI 
the  government-owned  Korea  Electric 
Power  Company  (KEPCO)  provided 
POSCO  with  three  types  of  discoimts 
under  its  tariff  schedule.  These  three 
discounts  were  based  on  the  following 
rate  adjustment  programs  in  KEPCO's 
tariff  schedule:  (1)  Power  Factor 
Adjustment;  (2)  Summer  Vacation  and 
Repair  Adjustment;  and  (3)  Requested 
Load  Adjustment.  (See  the  discussion 
below  in  "Programs  Preliminarily 
Determined  To  Be  Not  Coimtervailable" 
with  respect  to  the  Power  Factor 
Adjustment  and  Summer  Vacation  and 
Repair  Adjustment  discoimt  programs.) 

With  respect  to  the  Requested  Load 
Adjustment  (RLA)  program,  the  GOK 
introduced  this  discount  in  1990,  to 
address  emergencies  in  KEPCO's  ahility 
to  supply  electricity.  Under  this 
program,  customers  with  a  contract 
demand  of  5,000  KW  or  more,  who  can 
curtail  their  maximum  demand  by  20 
percent  or  suppress  their  maximum 
demand  by  3,000  KW  or  more,  are 
eligible  to  enter  into  a  RLA  contract 
with  KEPCO.  Customers  who  choose  to 
-participate  in  this  program  must  reduce 
their  load  upon  KEPCO's  request,  or  pay 
a  sim±arge  to  KEPCO. 


Customers  can  apply  for  this  program 
between  May  1  and  May  15  of  each  year. 
If  KEPCO  finds  the  application  in  order, 
KEPCO  and  the  customer  enter  into  a 
contract  with  respect  to  the  RLA 
discount  The  RLA  discount  is  provided 
based  upon  a  contract  for  two  months, 
normally  July  and  August.  Under  this 
program,  a  basic  discount  of  440  won 
per  KW  is  granted  between  July  1  and 
August  3 1 ,  regardless  of  whether 
KEPCO  makes  a  request  for  a  customer 
to  reduce  its  load.  Diiring  the  POI, 
K^CO  granted  44  companies  RLA 
discounts  even  though  KEPCO  did  not 
need  to  request  these  companies  to 
reduce  their  respective  loads.  The  GOK 
reports  that  because  KEPCO  increased 
its  capacity  to  supply  electricity  in 
1997,  it  reduced  the  number  of 
companies  with  which  it  maintained 
RLA  contracts  in  1997.  In  1996,  KEPCO 
entered  into  RLA  contracts  with  232 
companies. 

We  analyzed  whether  this  electricity 
discount  program  is  specific  in  law  [de 
jure  specificity),  or  in  fact  [de  facto 
specificity),  within  the  meaning  of 
section  771(5A)(D)(i)  and  (iii)  of  the  Act. 
First,  we  examined  the  eligibility 
criteria  contained  in  the  law.  The 
Regulation  on  Electricity  Supply  and 
KEPCO's  Rate  Regulaticois  for  Electric 
Service  identified  companies  within  a 
broad  range  of  industries  as  being 
eUgible  to  participate  in  the  electricity 
discount  programs.  The  RLA  discoimt 
program  is  available  to  a  wide  variety  of 
companies  across  all  industries, 
provided  that  they  have  the  required 
contract  demand  and  can  reduce  dieir 
maximuun  demand  by  a  certain    ' 
percentage.  We  preliminarily  find  that 
the  RLA  electricity  program  is  not  de 
jure  specific  under  section  771(5A)(D)(i) 
of  the  Act  because  the  regulation  does 
not  explicitly  limit  eligiUlity  of  the 
program. 

We  next  examined  data  on  the 
distribution  of  assistance  under  the  RLA 
to  determine  whether  the  electricity 
discoimt  program  meets  the  criteria  for 
de  facto  spedficity  under  section 
771(5A)(D)(iii)  of  the  Act.  We  found  that 
discoimts  provided  under  the  RLA  were 
distributed  to  a  limited  number  of 
customers,  i.e.,  a  total  of  44  customers 
during  the  POI.  Given  the  data  with 
respect  to  the  small  number  of 
companies  which  received  RLA 
electricity  discounts  during  the  POL  we 
preliminarily  determine  that  the  RLA 
program  is  de  facto  specific  imder 
section  77l(5A){D)(iii)(I)  of  the  Act. 

Because  the  electricity  discounts  are 
not  "exceptional"  benefits  and  are 
received  automatically  on  a  regular  and 
predictable  basis  widiout  further 
government  approval,  we  preliminarily 


determine  that  these  discoimts  provide 
a  recurring  benefit  to  POSCO.  "Therefore, 
we  have  expensed  the  benefit  from  this 
program  in  the  year  of  receipt.  See  GIA, 
58  FR  at  37226.  To  measure  the  benefit 
firom  this  program,  we  summed  the 
electricity  discounts  which  POSCO 
received  from  KEPCO  under  the  RLA 
program  during  the  POL  We  then 
divided  that  amount  by  POSCO's  total 
sales  value  for  1997.  Chi  this  basis,  we 
preliminarily  determine  that  POSCO 
received  a  countervailable  subsidy  of 
less  than  0.005  percent  ad  valorem, 
bom  this  discount  program  during  the 
POI. 

Given  the  information  the  GOK 
provided  on  the  record  regarding 
KEPCO's  increased  capacity  to  supply 
electricity  and  the  resulting  decrease  in 
KEPCO's  need  to  enter  into  a  large 
number  of  RLA  contracts  during  the 
POI,  we  will  further  investigate  the  de 
facto  specificity  of  this  discoimt 
program  at  verification.  It  is  the  GOK's 
responsibiUty  to  demonstrate  to  the 
Department  on  what  basis  KEPCO  chose 
the  44  customers  with  which  it  entered 
into  the  RLA  contracts  during  the  POI. 

n.  Program  Preliminarily  Determined 
To  Be  Not  Countervailable 

Electricity  Discounts  Under  Power 
Factor  Adjustnient  and  Summer 
Vacation  and  Repair  Adjustment 
Programs 

As  noted  above,  the  GOK  reported 
that  KEPCO  provided  POSCO  with  three 
types  of  discounts  under  its  tariff 
sdiedule  during  the  POI.  These  three 
discounts  were  based  on  the  foUoMdng 
rate  adjustment  programs  in  KEPCO's 
tariff  schedule:  (1)  Power  Factor 
Adjustment;  (2)  Summer  Vacation  and 
Repair  Adjustment;  and  (3)  Requested 
Load  Adjiutment.  (See  the  separate 
discussion  above  in  regard  to  the 
countervailability  of  the  Requested  Load 
Adjustment  program.) 

With  respect  to  the  Power  Factw 
Adjustment  (PFA)  program,  the  GOK 
reports  that  the  gocd  of  the  PFA  is  to 
improve  the  energy  efficiency  of 
KQKX)'s  customers  which,  in  turn, 
provides  savings  to  KEPCO  in  supplying 
electricity  to  its  entire  customer  base. 
Customers  who  achieve  a  higher 
efficiency  than  the  performance 
standard  (i.e..  90  percent)  receive  a 
discount  on  their  base  demand  charge. 
Therefore,  any  customer  who  installs  a 
proper  fiacility  to  measure  its  power 
foctor  and  achieves  a  power  factor 
greater  than  90  percent  receives  a 
discount  on  its  demand  charge. 

The  GOK  states  that  the  PFA  is  not  a 
special  program,  but  a  normal  factor 
used  in  the  calculation  of  a  customer's 
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electricity  charge  which  was  introduced 
in  1989.  The  PFA  is  available  to  all 
general,  educational,  industrial, 
agricultural,  midnight  power,  and 
temporary  customers  who  meet  the 
eligibility  criteria.  The  eligibility  criteria 
are  that  a  customer  must:  (1)  Have  a 
contract  demand  of  6  KW  or  more,  (2) 
have  a  power  factor  that  exceeds  the  90 
percent  standard  power  factor,  and  (3) 
have  proper  facilities  to  measure  its 
power  factor.  If  these  criteria  are  met,  a 
customer  always  receives  a  PFA 
discount  on  its  monthly  electricity 
invoice.  According  to  the  response  of 
the  GOK,  there  are  no  limitations  on  the 
types  of  customers  or  industries  which 
can  receive  the  PFA  discounts  from 
KEPCO  and  there  were  over  600,000 
recipients  of  the  PFA  discounts  during 
the  POI. 

With  the  aim  of  curtailing  KEPCO's 
summer  load  by  encouraging  customer 
vacations  or  the  repair  of  their  facilities 
during  the  summer  months,  the  GOK 
introduced  the  Summer  Vacation  and 
Repair  Adjustment  (VRA)  in  1985. . 
Under  this  program,  a  discount  of  550 
won  per  KW  is  given  to  customers,  if 
they  curtail  their  maximum  demand  by 
more  than  50  percent,  or  3,000  KW, 
through  a  load  adjustment  or 
maintenance  shutdown  of  their 
production  facilities  during  the  summer 
months.  Eligible  customers  apply  for  a 
VRA  discount  during  the  period  June  1 
to  June  15  of  each  year.  If  KEPCO  finds 
the  application  in  order,  KEPCO  and  the 
customer  prepare  a  contract  with 
respect  to  the  discount. 

The  GOK  states  that  this  discount 
program  is  available  to  all  industrial  and 
commercial  customers  with  a  contract 
demand  of  500  KW  or  more.  The  GOK 
states  that  the  VRA  is  one  of  several 
programs  that  KEPCO  operates  as  part  of 
its  broad  long-term  strategy  of  demand- 
side  management  which  includes 
curtailing  peak  demand,  and  is  the  most 
effective  of  these  programs.  The  GOK 
submitted  information  demonstrating 
that  hundreds  of  KEPCO  customers, 
from  a  wide  and  diverse  range  of 
industries,  received  VRA  discounts 
during  the  POI. 

We  analyzed  whether  these  two 
electricity  discount  programs  are 
specific  in  law  [dejure  specificity),  or 
in  fact  [de  facto  specificity),  vrithin  the 
meaning  of  section  771(5A)(D)(i)  and 
(iii)  of  the  Act.  First,  we  examined  the 
eligibility  criteria  contained  in  the  law. 
The  Regulation  on  Electricity  Supply 
and  KEPCO's  Rate  Regulations  for 
Electric  Service  identified  companies 
within  a  broad  range  of  industries  as 
eligible  to  participate  in  the  electricity 
discount  programs.  With  respect  to  the 
PFA,  all  general,  educational,  industrial. 


agricultural,  midnight  power,  and 
temporary  customers  who  have  the 
necessary  contract  demand  are  eligible 
to  participate  in  the  discount  program. 
Likevrise,  the  VRA  discount  program  is 
available  to  a  wide  variety  of  companies 
across  all  industries,  provided  that  they 
have  the  required  contract  demand  and 
can  reduce  their  maximum  demand  by 
a  certain  percentage.  Therefore,  we 
preliminarily  determine  that  the 
electricity  programs  are  not  de  jure 
specific  under  section  771(5A)(D)(i)  of 
the  Act. 

We  then  examined  data  on  the 
distribution  of  assistance  under  these 
programs  to  determine  whether  the 
electricity  discount  programs  meet  the 
criteria  for  de  facto  specificity  under 
section  771(5A)(D)(iii)  of  the  Act.  We 
found  that  discounts  provided  under  the 
PFA  and  VRA  were  distributed  to  a 
large  number  of  firms  in  a  wide  variety 
of  industries.  Given  the  data  with 
respect  to  the  large  number  of 
companies  and  industries  which 
received  electricity  discounts  under 
these  programs  during  the  POI,  we 
preliminarily  determine  that  the  PFA 
and  VRA  programs  are  not  de  facto 
specific  under  section  771(5A)(D)(iii)  of 
the  Act.  Therefore,  we  preliminarily 
detemiine  that  the  PFA  and  VRA 
discount  programs  are  not 
countervailable. 

in.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

Based  on  the  information  provided  in 
the  questionnaire  response,  we 
preliminarily  determine  that  the 
companies  under  investigation  either 
did  not  apply  for  or  did  not  receive 
benefits  under  the  following  programs 
during  the  POI: 

A.  Excessive  Duty  Drawback 

Petitioners  alleged  that  under  the 
Korean  Customs  Act,  Korean  exporters 
may  have  been  receiving  an  excessive 
abatement,  exemption,  or  refund  of 
import  duties  payable  on  raw  materials 
used  in  the  production  of  exported 
goods.  The  Department  has  found  that 
the  drawback  on  imported  raw  materials 
is  countervailable  when  the  raw 
materials  are  not  physically 
incorporated  into  the  exported  item,  and 
therefore,  the  amount  of  duty  drawback 
is  excessive.  In  Steel  Products  from 
Korea,  we  determined  that  certain 
Korean  steel  producers  received 
excessive  duty  drawback  because  they 
received  duty  drawback  at  a  rate  that 
exceeded  the  rate  at  which  imported 
inputs  were  actually  used.  See  58  FR  at 
37349. 

The  GOK  reports  that  under  Article  3 
of  The  Act  on  Special  Cases  concerning 


the  Refundment  of  Customs  Duties,  etc. 
Levied  on  Raw  Materials  for  Export,  the 
refund  of  duties  only  applies  to 
imported  raw  materials  that  are 
consumed,  i.e.,  physically  incorporated, 
into  the  finished  merchandise.  Items 
used  to  produce  a  product,  but  which 
do  not  become  physically  incorporated 
into  the  final  product,  do  not  qualify  for 
duty  drawback.  The  GOK  reports  that 
POSCO  was  the  only  producer/exporter 
of  the  subject  merchandise  which 
received  duty  drawback  for  inputs 
consumed  in  the  production  of  the 
subject  merchandhse  which  was 
subsequently  exported  during  the  POI. 
The  raw  materials  imported  by  POSCO 
to  produce  the  subject  merchandise  that 
were  eligible  for  duty  drawback  are 
nickel,  chrome,  and  stainless  steel 
scrap. 

The  GOK  states  that  in  order  to 
determine  the  appropriate  amount  of 
duty  drawback  a  producer/exporter  is~ 
eligible  to  receive,  the  National 
Technology  Institute  (NTI)  routinely 
conducts  surveys  of  producers  of 
exported  products  to  obtain  their  raw 
material  input  usage  rate  for 
manufacturing  one  unit  of  output.  In 
determining  an  input  usage  rate  for  a 
raw  material,  the  NTI  factors, 
recoverable  scrap  into  the  calculation. 
In  addition,  the  loss  rate  for  each 
imported  input  is  reflected  in  the  input 
usage  rate.  The  GOK  states  that  the 
factoring  of  reusable  scrap  into  usage 
rates  is  done  routinely  for  all  products 
under  Korea's  duty  drawback  regime. 
The  NTI  maintains  a  materials  list  for 
each  product,  and  only  materials  and 
sub-materials  that  are  physically 
incorporated  into  the  final  product  are 
eligible  for  duty  drawback.  The  NTI 
then  compiles  this  information  into  a 
standard  usage  rate  table  which  is  used 
to  calculate  a  producer/exporter's  duty 
drawback  eligibility.  The  NTI  most 
recently  completed  a  survey  of  POSCO 
in  1993.  The  GOK  reports  that  since 
POSCO  is  the  only  producer  of  the 
subject  merchandise,  the  standard  input 
usage  rate  table  for  the  subject 
merchandise  is  based  on  POSCO's 
actual  production  data. 

The  GOK  states  that  there  is  no 
difference  in  the  rate  of  import  duty 
paid  and  the  rate  of  drawback  received. 
The  rate  of  import  duty  is  based  on  the 
imported  materials  and  the  rate  of 
drawback  depends  on  the  exported 
merchandise  and  the  usage  rate  of  the 
imported  materials.  POSCO  pays  import 
duties  based  on  the  rate  applicable  to 
and  the  price  of  the  imported  raw 
material.  POSCO  then  receives  duty 
drawback  based  on  the  amount  of  that 
material  consumed  in  the  production  of 
the  finished  product  according  to  the 
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standard  input  usage  rate.  Accordingly, 
the  rate  at  which  POSCO  receives  duty 
drawback  is  the  amount  of  import  duty 
paid  on  the  amount  of  input  consumed 
in  producing  the  finished  product.  In 
Steel  Products  from  Korea,  we 
determined  that  POSCO  appropriately 
factored  recovered  scrap  into  its 
calculated  usage  rates.  See  58  FR  at 
37349. 

In  the  current  investigation,  the  GOK 
and  POSCO  report  that  the  company  has 
not  received  duty  drawback  on 
imported  raw  materials  that  were  not 
physically  incorporated  in  the 
production  of  exported  merchandise. 
They  also  state  that  the  duty  drawback 
rate  applicable  to  POSCO  is  calculated 
in  a  manner  which  accoimts  for 
recoverable  scrap.  Based  on  the  duty 
drawback  studies  provided  in  the 
response,  the  GOK  has  factored 
recoverable  scrap  into  the  calculation  of 
input  usage  rates.  In  Steel  Products  from 
Korea,  we  found  that  when  recoverable 
scrap  is  factored  into  the  usage  rate,  the 
relevant  loss  and  waste  rates  are  not 
excessive.  Based  on  these  factors,  we 
preliminarily  determine  that  POSCO  has 
not  received  excessive  duty  drawback. 

B.  Tax  Incentives  for  Highly-Advanced 
Technology  Businesses  Under  the 
Foreign  Investment  and  Foreign  Capital 
Inducement  Act 

C.  Reserve  for  Investment  Under  Article 
43-5ofTERCL 

D.  Export  Industry  Facility  Loans  and 
Special  Facility  Loans 

E.  Export  Insurance  Rates  Provided  by 
the  Korean  Export  Insurance 
Corporation 

IV.  Program  Preliminarily  Determined 
Not  To  Exist 

Based  on  information  provided  by  the 
GOK,  we  preliminarily  determine  that 
the  following  program  does  not  exist: 

Unlimited  Deduction  of  Overseas 
Entertainment  Expenses 

In  Steel  Products  from  Korea,  58  FR 
at  37348-49.  the  Department 
determined  that  this  program  conferred 
benefits  which  constituted 
countervailable  subsidies  because  the 
entertainment  expense  deductions  were 
unlimited  only  for  export  business 
activities.  In  the  present  investigation, 
the  GOK  reported  that  Article  18-2(5)  of 
the  Corporate  Tax  Law,  which  provided 
that  Korean  exporters  could  deduct 
overseas  entertainment  expenses 
without  any  limits,  was  repealed  by  the 
revisions  to  the  law  dated  December  29, 
1995.  According  to  the  GOK,  beginning 
with  the  1996  Hscal  year,  a  company's 
domestic  and  overseas  entertainment 


expenses  are  deducted  within  the  same 
aggregate  sum  limits  as  set  by  the  GOK. 
As  a  result  of  the  revision  to  the  law, 
overseas  entertainment  expenses  are 
now  treated  in  the  same  fashion  as 
domestic  expenses  in  calculating  a 
company's  income  tax.  Therefore,  we 
determine  that  this  program  is  no  longer 
in  existence. 

Verification 

In  accordance  with  section  782(i)(l)  of 
the  Act,  we  will  verify  the  information 
submitted  by  respondents  prior  to 
making  our  Hnal  determination. 

Summary 

In  accordance  with  section 
703(d)(l)(A)(i)  of  the  Act,  we  calculated 
an  individual  subsidy  rate  for  POSCO, 
the  sole  manufacturer  of  the  subject 
merchandise.  We  preliminarily 
determine  that  the  total  estimated  net 
countervailable  subsidy  rate  is  0.69 
percent  ad  valorem,  which  is  de 
minimis.  Therefore,  we  preliminarily 
determine  that  no  countervailable 
subsidies  are  being  provided  to  the 
production  or  exportation  of  stainless 
steel  plate  in  coils  in  Korea. 

We  also  note  that  pursuant  to  section 
705(a)(1)  of  the  Act,  this  investigation  is 
now  aligned  with  the  antidumping 
investigations  of  stainless  steel  plate  in 
coils. 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary, 
Import  Administration. 

In  accordance  with  section  705(b)(3) 
of  the  Act,  if  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  75  days  after  the 
Department  makes  its  final 
determination. 

Public  Comment 

In  accordance  with  19  C.F.R.  351.310, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportimity  to  comment  on  this 
preliminary  determination.  The  hearing 
is  tentatively  scheduled  to  be  held  57 
days  from  the  date  of  publication  of  the 
preliminary  determination  at  the  U.S. 
Department  of  Commerce,  14th  Street 


and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Individuals 
who  wish  to  request  a  hearing  must 
submit  a  written  request  within  30  days 
of  the  publication  of  this  notice  in  the 
Federar Register  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room 
1870, 14th  Street  and  Constitution 
Avenup,  N.W.,  Washington,  D.C.  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Requests  for  a  public  hearing  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  nimiber;  (2)  the  niunber 
of  participants;  and,  (3)  to  the  extent 
practicable,  an  identification  of  the 
argimients  to  be  raised  at  the  hearing.  In 
addition,  syc  copies  of  the  business 
proprietary  version  and  six  copies  of  the 
nonproprietary  version  of  the  case  briefs 
must  be  submitted  to  the  Assistant 
Secretary  no  later  than  50  days  fi"om  the 
date  of  publication  of  the  preliminary 
determination.  As  peut  of  the  case  brief, 
parties  are  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations,  and  cases  cited.  Six  copies 
of  the  business  proprietary  version  and 
six  copies  of  the  nonproprietary  version 
of  the  rebuttal  briefs  must  be  submitted 
to  the  Assistant  Secretary  no  later  than 
55  days  from  the  date  of  publication  of 
the  preliminary  determination.  An 
interested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
or  rebuttal  briefs.  Written  arguments 
should  be  submitted  in  accordance  with 
19  CFR  351.309  and  will  be  considered 
if  received  within  the  time  limits 
specified  above. 

This  determination  is  published 
pursuant  to  sections  703(f)  and  777(i)  of 
the  Act. 

Dated:  August  28, 1998.  ■ 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  98-23913  Filed  9-3-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-791-806] 

Preiiminary  Affirmative  Countervaiiing 
Duty  Determination  and  Alignment  of 
Finai  Countervailing  Duty 
Determination  Witii  Finai  Antidumping 
Duty  Determination:  Stainless  Steel 
Plate  In  Coils  From  South  Africa 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  4. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Mermelstein,  Robert  Copyak,  or 
Kathleen  Lockard,  Office  of  CVD/AD 
Enforcement  VI,  Import  Administration, 
U.S.  Department  of  Commerce,  Room 
3099, 14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-2786. 

Preliminary  Determination 

The  Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  countervailable  subsidies  are  being 
provided  to  the  Columbus  Joint  Venture, 
a  producer  and  exporter  of  stainless 
steel  plate  in  coils  firom  South  Africa. 
For  information  on  the  estimated 
countervailing  duty  rates,  please  see  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Petitioners 

The  petition  in  this  investigation  was 
filed  by  Allegheny  Ludlimi  Corporation, 
Armco,  Inc.,  J  &  L  Specialty  Steel,  Inc., 
Lukens  Inc.,  United  Steelworkers  of 
America,  AFL-CIO/CLC.  Butler  Armco 
Independent  Union,  and  Zanesville 
Armco  Independent  Organization,  Inc. 
(the  petitioners). 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register,  the 
following  events  have  occurred.  See 
Notice  of  Initiation  of  Countervailing 
Duty  Investigations:  StaiiUess  Steel  Plate 
in  Coils  from  Belgium,  Italy,  the 
Republic  of  Korea,  and  the  Republic  of 
South  Africa,  63  FR  23272  (April  28, 
1998)  (Initiation  Notice).  On  May  8, 
1998  we  issued  coimtervailing  duty 
questionnaires  to  the  Government  of 
South  Africa  (GOSA)  and  the  producers/ 
exporters  of  the  subject  merchandise. 
On  Jime  1, 1998,  we  postponed  the 
preliminary  determination  of  this 
investigation  until  August  28, 1998.  See 
Notice  of  Postponement  of  Time  Limit 
for  Countervailing  Duty  Investigations: 
Stainless  Steel  Plate  in  Coils  from 
Belgium,  Italy,  the  Republic  of  Korea, 


and  the  Republic  of  South  Africa,  63  FR 
31201  (June  8. 1998). 

We  received  responses  to  our  initial 
questionnaires  fit>m  the  GOSA  and  the 
Colimibus  Joint  Venture,  the  only 
producer/exporter  of  the  subject 
merchandise  during  the  POl,  on  June  29, 
1998.  On  April  30, 1998,  Petitioners 
provided  additional  information  with 
respect  to  seven  programs  on  which  the 
E)epartment  did  not  initiate.  On  Jime  17, 
1998,  we  initiated  on  two  additional 
programs.  See  "Memorandum  to  Maria 
Harris  Tildon,  Acting  Deputy  Assistant 
Secretary  for  AD/CVD  Enforcement  n. 
Regarding  Petitioners'  Allegations,"  a 
public  document  on  file  in  the  CRU.  On 
June  18, 1998,  we  issued  a  questionnaire 
on  these  programs.  The  response  to  that 
questionnaire  was  received  on  July  27. 
We  issued  several  supplemental 
questionnaires  between  July  14  and 
August  10  and  received  responses  from 
August  3  through  August  17. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Roiind 
Agreements  Act  effective  January  1, 
1995  (the  Act).  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations  as  codified  at  19 
CFR  351  and  published  in  the  Federal 
Register  on  May  19, 1997  (62  FR  27295). 

Scope  of  lavestigatimi 

For  purposes  of  this  investigation,  the 
product  covered  is  certain  stainless  steel 
plate  in  coils.  Stainless  steel  is  an  alloy 
steel  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  The  subject  plate 
products  are  flat-rolled  products.  254 
mm  or  over  in  width  and  4.75  mm  or 
more  in  thickness,  in  coils,  and 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  plate  may  also  be  further 
processed  (e.g.,  cold-rolled,  polished, 
etc.)  provided  that  it  maintains  the 
specified  dimensions  of  plate  following 
such  processing.  Excluded  frt>m  the 
scope  of  this  investigation  are  the 
following:  (1)  plate  not  in  coils,  (2)  plate 
that  is  not  annealed  or  otherwise  heat 
treated  and  pickled  or  otherwise 
descaled,  (3)  sheiet  and  strip,  and  (4)  flat 
bars. 

The  merchandise  subject  to  this 
investigation  is  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  at  subheadings: 
7219.11.00.30,  7219.11.00.60. 
7219.12.00.05,  7219.12.00.20. 
7219.12.00.25,  7219.12.00.50, 


7219.12.00.55,  7219.12.00.65, 
7219.12.00.70,  7219.12.00.80, 
7219.31.00.10,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25, 
7219.90.00.60,  7219.90.00.80, 
7220.11.00.00,  7220.20.10.10, 
7220.20.10.15,  7220.20.10.60, 
7220.20.10.80,  7220.20.60.05, 
7220.20.60.10,  7220.20.60.15, 
7220.20.60.60,  7220.20.60.80, 
7220.90.00.10,  7220.90.00.15, 
7220.90.00.60,  and  7220.90.00.80. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Injury  Test 

Because  South  Africa  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  South 
Africa  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industty.  On 
May  28, 1998,  the  ITC  published  its 
preliminary  determination  that  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  being  materially 
injured,  or  threatened  with  material 
injury,  by  reason  of  imports  frtim  South 
Africa  of  the  subject  merchandise  (62  FR 
49994). 

Alignment  With  Fimal  Antkluraping 
Duty  DetermiBation 

On  May  27,  1998  the  petitioners 
submitted  a  letter  requesting  alignment 
of  the  final  determination  in  this 
investigation  vtnth  the  final 
determination  in  the  companion 
antidumping  duty  investigations.  See 
Initiation  of  Antidumping 
Investigations:  Stainless  Steel  Plate  in 
Coils  From  Belgium,  Canada,  Italy, 
Republic  of  South  Africa,  Republic  of 
Korea,  and  Taiwan,  63  FR  20580  [Aph\ 
27, 1998).  In  accordance  with  section 
705(a)(1)  of  the  Act.  we  are  aligning  the 
final  determination  in  this  investigation 
with  the  final  antidumping  duty 
determinations  in  the  antidiunping 
investigations  of  stainless  steel  plate  in 
coils. 

Period  of  InvestigatioB 

The  period  for  which  we  are 
measuring  subsidies  (the  POI)  is 
calendar  year  1997.  

Facts  Available 

Section  776(a)(1)  of  the  Act  requires 
the  Department  to  use  bets  available  if 
"necessary  information  is  not  available 
on  the  record."  In  this  investigation, 
information  necessary  to  our  analysis  of 
the  Coliunbus  Joint  Venture  (CJV)  was 
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unavailable  on  the  record.  Pursuant  to 
section  782(d],  we  gave  CJV  the 
opportunity  to  cure  the  deficiencies,  but 
the  information  was  not  provided  in 
time  for  the  preliminary  determination. 
Therefore,  we  have  resorted  to  facts 
available  as  discussed  in  the 
"Allocation  Period"  and  "IDCVImpofin 
Financing"  sections  below. 

Company  History 

In  1988,  Samancor  Limited 
(Samancor)  and  Highveld  Steel  and 
Vemadium  (Highveld)  formed  the 
Columbus  Joint  Venture  to  explore  the 
possibility  of  establishing  a  world-class, 
500,000-ton  capacity,  stainless  steel 
facility  in.South  Africa.  In  1991,  the 
partners  examined  the  option  of 
building  a  plant  in  South  Africa  and 
made  a  proposal  to  the  Industrial 
Development  Corporation  of  South 
Africa  [IDC)  that  it  take  a  capital  stake 
in  the  joint  venture.  The  IDC  is  a  state- 
owned  corporation,  established  in  1940, 
to  further  the  economic  development 
goals  of  the  South  African  government. 
The  partners  approached  the  IDC 
because  it  provides  equity  investments 
and  facilitation  and  guarantee  of 
financing  for  projects  which  contribute 
to  furthering  the  GOSA's  economic 
development  objectives.  After  being 
approached  by  the  partners,  the  lEXZ 
performed  a  detailed  analysis  of  the 
1991  proposal  and  decided  to 
participate  in  the  investment  subject  to 
certain  conditions:  that  the  project  be 
based  on  the  expansion  of  an  existing 
facility  rather  than  on  the  construction 
of  a  new  plant;  and,  that  its 
implementation  be  delayed  pending  the 
establishment  of  a  program  providing 
tax  benefits  for  capital  investments  (see 
discussion  of  the  section  37E  program, 
below). 

To  meet  the  IDC's  condition,  in 
October  1991,  Samancor  and  Highveld 
purchased  an  existing  stainless  steel 
facility,  the  Middleburg  Steel  &  Alloys 
(MS&A)  company.  In  1992,  the  partners 
again  approached  the  IDC.  Based  on  a 
revised  proposal,  the  IDC  and  the  two 
partners  conducted  a  detailed  feasibility 
study  to  identify  the  prospects  for  the 
venture.  The  lEC  mdde  a  counteroffer  to 
the  partners  which  was  accepted. 
Samancor,  Highveld,  and  the  IDC 
entered  into  a  new  partnership 
agreement  which  is  the  basis  for  the 
current  structure  of  the  CJV.  Effective 
January  1, 1993,  the  IDC  became  a  one- 
third  and  equal  partner  in  the  venture. 

The  implementation  of  the  CJV 
expansion  project  began  in  1993  and 
was  undertaken  over  the  course  of  two 
and  one-half  years.  The  expansion  was 
completed  in  1995.  The  CJV  produces  a 


range  of  stainless  steel  products 
including  subject  merchandise. 

Subsidies  Valuation  Information 

Allocation  Period 

In  the  past,  the  E)epartment  has  relied 
upon  information  from  the  U.S.  Internal 
Revenue  Service  on  the  industry- 
specific  AUL  in  determining  the 
allocation  period  for  non-recurring 
subsidies.  See  General  Issues  Appendix 
(GIA)^5a  PR  37227.  appended  to  the 
Final  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria,  et  al.  58  PR  37217  (July 
9, 1993).  However,  in  British  Steel  pic 
V.  United  States,  879  P.  Supp.  1254  (CIT 
1995)  [BriUsh  Steel  I),  the  U.S.  Court  of 
International  Trade  (the  Court)  ruled 
against  this  allocation  methodology.  In 
accordance  with  the  Court's  remand 
order,  the  Department  calculated  a 
company-specific  allocation  period  for 
non-recurring  subsidies  based  on  the 
AUL  of  non-renewable  physical  assets. 
This  remand  determination  was 
affirmed  by  the  Court  on  June  4,  1996. 
See  British  Steel  pic  v.  United  States, 
929  P.  Supp.  426,  439  (CIT  1996) 
(British  Steel  ID-  Thus,  we  intend  to 
determine  the  allocation  period  for  non- 
recurring subsidies  using  company- 
specific  AUL  data  where  reasonable  and 
practicable.  See,  e.g..  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Sweden; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  62  PR  16551 
(April  7, 1997). 

In  this  investigation,  the  Department 
has  followed  the  Court's  decision  in 
British  Steel,  and  requested  that  the 
respondent  submit  information  relating 
to  its  average  useful  life  of  assets. 
However,  despite  rep>eated  requests,  the 
CJV  has  not  provided  the  information 
required  to  calculate  a  company-specific 
AUL.  Theref(M«,  as  facts  available,  we 
are  relying  on  the  U.S.  Internal  Revenue 
Service  depreciation  tables,  which 
report  a  schedule  of  15  years  for  the 
productive  equipment  used  in  the  steel 
industry. 

Discount  Rates 

The  Department  normally  uses,  as  the 
discount  rate,  the  average  commercial 
long-term  fixed  interest  rate  available  in 
the  country  under  investigation. 
However,  we  were  unable  to  obtain  this 
information  prior  to  the  preliminary 
determination;  the  only  information  on 
the  record  on  long-term  fixed  interest 
rates  in  South  Africa  is  the  long-term 
government  bond  rate.  Therefore,  for 
purposes  of  the  preliminary 
determination,  we  have  used  the  long- 
term  government  bond  rate  as  the 
discount  rate.  We  will  seek  a  rate  for  the 


final  determination  that  better  reflects 
an  average  long-term  commercial  fixed 
interest  rate  in  South  Africa. 

L  Programs  Preliminarily  Determined 
To  Be  Countervailable 

A.  Benefits  Under  Section  37E  of  the 
Income  Tax  Act 

The  GOSA  established  section  37E  of 
the  Income  Tax  Act  to  promote  capital 
investment  in  order  to  foster  long-term 
economic  development.  The  purpose  of 
the  program  is  to  encourage  investment 
in  large  industrial  expansion  projects  in 
value-added  sectors  of  the  economy.  For 
projects  approved  as  valued-added  . 
processes,  section  37E  allows  for 
depreciation  of  capital  assets  and  the 
deduction  of  pre-production  interest 
and  finance  charges  in  advance,  that  is, 
in  the  year  the  costs  are  incurred  rather 
than  the  year  the  assets  go  into  use.  The 
program  also  allows  taxpayers  in  loss 
positions  to  receive  "negotiable  tax 
credit  certificates"  (NfTCCs)  in  the 
amount  of  the  cash  value  of  the  section 
37E  tax  deduction  (i.e.,  deduction 
multiplied  by  the  tax  rate).  The  ^4TCCs 
can  be  sold  (normally  at  a  discount)  to 
any  other  taxpayer,  who  then  can  use 
them  to  pay  taxes.  The  program  does  not 
provide  for  accelerated  depreciation, 
nor  does  it  provide  for  additional 
finance  charge-related  deductions 
beyond  those  available  under  the  South 
African  tax  code;  the  advantage  to  users 
of  this  program  is  the  receipt  of  these 
tax  deductions  in  advance,  i.e.,  when 
the  expenses  are  incurred  rather  than 
when  the  equipment  is  put  into  use. 

Eligibility  for  section  37E  benefits  is 
determined  on  a  project-by-project  basis 
by  a  committee  appointed  by  the 
Minister  of  Finance  in  concurrence  with 
the  Minister  of  Trade  and  Industry. 
According  to  section  37E,  a  project's 
eligibility  is  contingent  upon  being 
designated  a  "value-added  process." 
Qualifying  investments  had  to  be  made 
between  September  12, 1991  and 
September  11, 1993.  Applicants  had  to 
submit  comprehensive  information 
which  demonstrated:  (1)  that  the  project 
would  add  at  least  35  percent  to  the 
value  of  the  raw  material  or 
intermediate  product  processed;  (2)  that 
the  project  would  be  carried  out  on  an 
internationally  competitive  scale;  and 
(3)  that  the  taxpayer  would  utilize 
foreign  term  credits  when  importing 
capital  goods  for  the  project. 

The  CJV  became  eligible  to  receive 
section  37E  benefits  in  1993,  two  years 
before  the  completion  of  the  expansion 
of  CJV's  plant  in  1995.  Because  the  CJV 
is  a  partnership  rather  than  a  tax -paying 
corporation,  section  37E  benefits  earned 
by  the  CJV  are  claimed  by  the  partners. 
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When  determining  whether  a  program 
is  countervailable,  we  must  ascertain 
whether  it  provides  benefits  to  a  specific 
enterprise,  industry,  or  group  thereof. 
We  examined  whether  &e  program  is  de 
jure  specific  and  found  that  the 
implementing  legislation  does  not  limit 
eligibility  for  the  program  to  an 
enterprise,  industry,  or  group  thereof. 
We  then  analyzed  whether  the  program 
meets  the  criteria  for  de  facto  sp>ecificity 
defined  under  section  771(5A)(D)(iii)  of 
the  Act,  i.e.,  whether  the  actual 
recipients  of  the  subsidy  are  limited  in 
number,  whether  an  enterprise, 
industry,  or  group  thereof  is  a 
predominant  user  of  the  siibsidy, 
whether  an  enterprise,  industry,  or 
group  thereof  receives  a 
disproportionately  large  amount  of  the 
subsidy,  or  whether  the  authority 
providing  the  subsidy  has  exercised 
discretion  in  the  decision  to  grant  the 
subsidy  indicates  that  an  enterprise, 
industry,  or  group  thereof  is  Savored 
over  others.  We  examined  information 
about  the  redpients,  including  the 
number  of  enterprises  and  industries, 
and  the  distribution  of  benefits  granted. 
The  record  indicates  that  only  13 
companies  were  approved  to  receive 
benefits  and  fewer  dian  13  companies 
actually  received  benefits  imder  the 
section  37E  program.  See  Decision 
Memorandum,  dated  August  28, 1998, 
public  version  on  file  in  the  Central 
Record's  Unit  (CRU),  room  B-099  of  the 
main  Commerce  building  (Decision 
Memorandum).  Thus,  we  preliminarily 
determine  that  section  37E  is  de  facto 
specific  as  the  actual  recipients  of  the 
subsidy  are  limited  in  nimiber. 

The  Department  normally  considers 
that  a  benefit  arises  from  a  tax  program 
in  the  amount  of  the  difference  between 
the  taxes  paid  and  the  taxes  that  would 
have  been  paid  absent  the  program. 
However,  die  section  37E  program  does 
not  operate  as  a  normal  tax  program. 
The  purpose  of  the  program  is  to 
promote  capital  investment  According 
to  the  IDC,  "(tjhe  accelerated  tax 
allowances  reduce  the  peak  funding 
requirements  of  major  capital 
investment  projects."  See  IDC  1992 
Annual  Report.  Annexure  7  of  the  July 
31, 1998  Questionnaire  Response, 
public  version  on  file  in  the  CRU. 
Through  this  program,  capital 
requirements  for  investments  are 
reduced,  as  evidenced  by  the  partners' 
views  that  the  program  was  essential  in 
reducing  the  start-up  costs  of  the 
venture.  See  Petition  at  Exhilrit  S-8, 
public  version  on  file  in  CRU. 
Furthermore,  there  is  a  cash  flow  impact 
regardless  of  the  company's  tax 
positirai.  As  sudi.  we  consider  that^ 


although  the  section  37E  program  is  a 
"tiix"  program,  it  would  be 
inappropriate  to  treat  it  as  a  tax 
program.  Rather,  the  37E  program  is  like 
a  capital  contribution  and  therefore 
should  be  treated  accordingly. 

The  section  37E  program  provides  a 
financial  contribution  within  the 
meaning  of  section  771(5)(D)(ii)  of  the 
Act  as  it  constitutes  revenue  foregone  by 
the  GOSA.  Because  section  37E 
provides  only  for  the  claiming  of 
depreciation  and  finance-related 
deductions  in  advance  of  the  normal 
period,  the  benefit  within  the  meaning 
of  section  771(5)(E)  of  the  Act,  is  the 
value  to  the  cogipany  of  being  able  to 
claim  the  depreciation  in  advance. 
Therefore,  we  preliminarily  determine 
that  the  section  37E  program  constitutes 
a  countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act.  In 
addition,  since  the  section  37E  program 
reduces  a  company's  capital 
requirements,  and  because  the  receipt  of 
section  37E  benefits  required  express 
government  approval,  we  preliminarily 
determine  that  it  is  more  appropriate  to 
treat  the  assistance  provided  under 
section  37E  as  a  non-recurring  subsidy. 
See  GIA.  58  PR  at  37226. 

To  determine  the  benefit,  we 
ascertained  the  value  of  the  section  37E 
allowances  to  the  company.  First,  we 
calculated  the  cash  value  of  each  37E 
claim  by  multiplying  the  total  allowance 
claimed  in  each  year  by  the  relevant  tax 
rate.  Then,  Mfe  determined  the  time 
value  of  obtaining  the  allowance  in 
advance,.in  this  case,  by  two  years,  by 
discoimting  the  cash  value  of  each 
allowance.  The  difference  between  the 
tax  value  of  the  allowances  and  the 
discoimted  amoimt  is  the  benefit  to  the 
company.  This  analysis  is  akin  to  the 
discounting  by  a  conunerdal  bank  of  the 
face  value  of  a  negotiable  instrument 
obtained  in  advance  of  its  maturity,  for 
example,  an  invoice  or  a  letter  of  credit 
submitted  by  an  exporter.  Finally, 
because  we  consider  that  the  section 
37E  assistance  should  be  allocated  over 
time  as  a  nonrecxirring  subsidy,  we 
treated  the  benefit  realized  in  each  year 
as  a  non-recurring  grant  using  our 
standard  grant  mrthodology.  Since  the 
CJV  did  not  report  its  AUL,  as  facts 
available,  we  are  relying  on  the  IRS 
depreciation  schedule  of  15  years  as  the 
allocation  period.  We  summed  the 
amounts  aUocated  to  the  POI  and 
divided  by  CJV's  total  sales. 
Accordingly,  we  preliminarily 
determine  the  countervailable  subsidy 
to  be  1.94  percent  ad  valorem  for  the 

crv. 


B.  Impart  Financing  through  Impofin, 
Ltd.  and  the  IDC 

The  IDC  and  its  wholly-owned 
subsidiary,  Impofin,  Ltd.,  facilitate  and 
guarantee  foreign  credits  for  the 
importation  of  capital  goods  into  South 
Africa.  The  program  was  established  in 
1989  and  was  designed  to  facilitate 
foreign  lending  to  South  African  firms; 
the  availability  of  foreign  credit  in 
South  Africa  was  extremely  limited  at 
that  time.  The  IDC/Impofin  maintain 
blanket  credit  lines  with  banks  in 
nimierous  coimtries  which  are  used  in 
two  ways.  First,  the  IDC  may  act  as  an 
intermediary  lending  authority, 
borxowing  funds  through  these  credit 
lines  from  the  foreign  bank  and  lending 
them  to  the  South  African  firm.  Second, 
based  on  these  credit  lines,  the  South 
African  firm  may  negotiate  its  own 
supply  contract  loan  with  the  foreign 
lender  which  is  then  guaranteed  by  the 
IDC.  Any  company  seeking  financing  for 
the  purchase  of  foreign  capital 
equipment  may  apply  to  Impofin  to  use 
the  program.  Whether  the  financing  is 
arranged  through  the  IDC/Impofin  or 
directly  with  the  foreign  lender,  it  is 
guaranteed  through  the  IDC/Impofin 
program.  The  IDC  charges  a  fee  for  its 
guaranteeing  and  facilitating  services. 
-  The  CJV  used  the  IDC/Impofin 
financing  prograin  to  finance  all  of  its 
foreign  capital  equipment  sourcing.  Of 
the  23  U.S.  dollar-denominated  loans, 
twelve  are  held  by  the  IDC  or  Impofin 
with  the  foreign  lender,  the  funds  re- 
loaned  to  CJV,  and  the  finanring 

guaranteed  by  the  nXVImpofin.  For  the 
remaining  eleven  loans,  the  IDC/ 
Impofin  arranged  for  CJV  to  hold  the 
loan  contract  directly  vrith  the  foreign 
lender  and  then  the  IDC/Impofin 
provided  the  guarantee. 

The  Department  considers 
government-guaranteed  loans  to 
constitute  a  financial  contribution 
within  the  meaning  of  section  771(5)(D) 
of  the  Act.  With  respect  to  the  CJV.  the 
IDC/Impofin  arranged  for  and 
guaranteed  all  the  import  financing  for 
the  capital  equipment  purchased  for  the 
expansion  project  This  guaranteed 
financing  represents  a  financial 
contribution  by  the  GOSA.  Loan 
guarantees  confer  a  benefit  as  provided 
under  section  771(5)(E)(iii)  "if  there  is  a 
difiiesence,  after  adjusting  for  any 
difierraoe  in  guarantee  fees,  between 
the  amount  the  recipient  of  the 
guarantee  pays  en  the  guaranteed  loan 
and  the  amount  die  recipient  would  pay 
for  a  comparable  commercial  loan  if 
there  were  no  guarantee  by  the 
authority."  A  comparison  of  the 
benchmark  interest  rate  to  the  interest 
rate  charged  on  the  guaranteed  loans 
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indicates  for  some  of  the  loans  that  the 
interest  rate  is  less  than  the  interest  rate 
on  a  comparable  commercial  loan. 

Next,  we  analyzed  whether  the  ^    , 
program  is  specific  in  law  {dejure~' 
specificity),  or  in  fact  [de  facto 
specificity],  within  the  meaning  of 
subsections  771(5A)(D)(i)  and  (iii)  of  the 
Act.  The  enacting  legislation  for  the 
IDC/Impofin  does  not  explicitly  limit 
ehgibility  for  these  financing  programs 
to  an  enterprise,  industry,  oar  group 
thereof.  Thus,  we  find  that  the  law  is 
not  dejure  specific,  and  we  must 
analyze  whether  the  program  meets  the 
de  facto  criteria  defined  under  section 
771(5A)(D)(iii).  We  examined 
information  provided  by  the  GOSA  and 
found  that  since  1990,  the  "fabricated 
metal  products"  and  "basic  metal 
manufacture"  industries  have  been 
predominant  users  of  the  program. 
These  industries  have  received  more 
than  fifty  percent,  by  value,  of  the  total 
guaranteed  loans  awarded  over  the  life 
of  the  program.  On  this  basis,  we  find 
IDC/Impofin  gtiaranteed  financing  to  be 
de  facto  specific  within  the  meaning  of 
section  771(5A)CD)(iii)  of  the  Act. 
Therefore,  we  preliminarily  determine 
that  the  IDC/Impofin  guaranteed 
financing  program  constitutes  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 

To  calculate  the  benefit,  we  used  the 
Department's  standard  long-term  fixed 
rate  loan  methodology.  We  included  in 
the  calculation  the  fees  paid  by  the  CJV 
to  the  IDC  for  the  financing  and 
guaranteeing  services.  We  plan  to  gather 
information  on  commercial  loan 
guarantee  practices  and  add  commercial 
guarantee  fees  to  the  benchmark  rate  for 
Uie  final  determination.  All  of  the  loans 
were  denominated  in  U.S.  dollars. 
Because  respondent  did  not  provide 
information  about  long-term  U.S.  dollar 
borrowing  in  South  Afiica  in  time  for 
this  preliminary  determination,  we 
resorted  to  facts  available  to  determine 
the  appropriate  benchmark.  (See  "Facts 
Availai>le"  section  above.)  Therefore,  we 
used  Moody's  average  yield  on  selected 
long-term  corporate  bonds  as  reported 
by  the  Federal  Reserve  as  the 
benchmark  interest  rate.  We  summed 
the  benefits  received  during  the  PCH  and 
divided  that  amount  by  CJV's  total  sales. 
Accordingly,  we  preliminarily 
determine  the  countervailable  subsidy 
to  be  0.20  percent  ad  valorem  for  the 
CJV. 

n.  Program  Preliminarily  Determined 
To  Be  Not  Countervailable  Capital 
Contributions/  IDC  Participation  in  the 
Columbua  Joint  Venture 

As  discussed  in  the  "Company 
History"  Section  above,  in  1968, 


Highveld  and  Samancor  formed  the 
Columbus  Joint  Venture  to  explore  the 
possibility  of  establishing  a  stainless 
steel  facility  in  South  Africa.  In  1991, 
the  partners  proposed  that  the  IDC  make 
a  capital  investment  in  the  venture.  The 
IDC  performed  a  detailed  analysis  of  the 
1991  proposal  and  decided  to 
participate  in  the  investment  subject  to 
certain  conditions:  that  the  project 
would  be  based  on  the  expansion  of  an 
existing  facility  and  that  its 
implementation  would  be  delayed 
pending  the  establishment  of  the  section 
37E  program.  In  1992,  after  the  partners 
acquired  an  existing  facility  for  the 
purpose  of  implementing  the  IDC's 
recommendations,  the  partners 
approached  the  IDC  with  a  revised 
proposal.  Based  on  this  proposal,  the 
IDC  and  the  two  partners  conducted  a 
detailed  feasibiUty  study  to  identify  the 
prospects  for  the  venture.  The  IDC  made 
a  coimteroffer  to  the  partners  which  was 
accepted.  Effiective  January  1, 1993.  the 
IDC  became  a  one-third  and  equal 
partner  in  the  ventiire.  Samancor, 
Highveld,  and  the  IDC  entered  a  new 
partnership  agreement  which  is  the 
basis  for  the  current  structure  of  the 
CJV. 

The  Department  considers  the 
government's  provision  of  equity  or 
start-up  capital  to  constitute  a  benefit 
"*  *  *  if  the  investment  decision  is 
inconsistent  with  the  usual  investment 
practice  of  private  investors,  including 
the  practice  regarding  the  provision  of 
risk  capital,  in  the  coimtry  in  which  the 
equity  infusion  is  made."  See 
771(5)(E)(i)  of  the  Act.  The  Department 
applies  this  standard  in  a  case-by-case 
analysis  of  the  commercial  context  in 
wdiich  the  investment  decision  is  made. 
Thus,  we  must  determine  whether  the 
IDC's  decision  to  participate  in  the  CJV 
was  consistent  with  the  usual 
investment  practices  of  private  investors 
in  South  Africa. 

While  Samancor  and -Highveld  are 
both  private  investors,  their 
participation  in  the  venture,  per  se,  is 
not  a  stiffidmt  basis  for  determining 
whether  the  IDC's  i>articipation  is 
consistent  with  usual  investment 
practices.  By  the  time  the  IDC  decided 
to  invest,  Samancor  and  Highveld  had 
been  partners  in  this  investment  for  five 
years.  Both  already  had  substantial 
stakes  in  the  project,  including  the 
purchase  of  the  MS&A  facility  in  1991. 
Thus,  their  evaluation  of  the  CJV 
expansion  project  was  affected  by  their 
interest  in  protecting  their  existing 
investment  and  they  may  have  be«i 
willing  to  accept  a  higher  level  of  risk 
than  another  private  investor  would. 
Therefore,  their  continued  participation 
is  not  the  appropriate  background 


against  which  to  examine  the  IDC's 
decision,  and  we  have  focused  our 
analysis  cm  the  independent  basis  for 
the  IDC's  decision  in  order  to  determine 
whether  it  was  consistent  with  the 
investment  practices  of  a  private 
investor. 

As  discussed  above,  in  1991  and 
1992.  the  partners  made  detailed 
presentations  to  the  IDC  of  the  risks  and 
projected  returns  of  the  project.  The  IDC 
agreed  to  participate  in  die  venture 
subject  to  modifications  designed  to 
increase  the  rate  ^f  return  of  the  project 
by  lowering  its  initial  capital 
reqiiirements.  In  1992,  with  assistance 
from  the  partners,  the  IDC  conducted  a 
feasibility  study  to  analyze  the  strengths 
and  weaknesses  of  the  venture  and  to 
project  its  financial  performance,  based 
upon  the  expansion  of  the  MS&A 
facility.  This  detailed  analysis,  which 
respondents  submitted  for  the  record,  is 
the  primary  basis  for  the  IDC's  decision 
to  invest  in  the  CJV. 

Given  the  proprietary  nattne  of  the 
feasibility  study,  the  specific  analysis 
and  projections  contained  in  the  stiidy 
cannot  be  addressed  in  this  public 
notice.  See  Decision  Memorandum.  The 
study  is  based  on  reasonable 
assiunptions  and  coiwludes  that  the  CJV 
was  a  viable  ventiue  which  would 
provide  a  positive  real  rate  of  return  on 
the  IDC's  investment  The  study 
concludes  that  the  average  nominal  rate 
of  return  for  the  project  would  be  19.13 
percent. 

We  compared  the  projected  return  on 
the  investment  to  information  available 
for  other  investments  in  South  Africa 
diuring  this  period.  Because  of  the 
proprietary  nature  of  the  feasibility 
study,  this  analysis  cannot  be  detailed 
in  this  public  notice.  See  Decision 
Memorandimi.  The  nominal  rate  of 
retiun  of  19.13  percent  exceeds 
government  bond  yields.  While  the 
projected  real  rate  of  return  is  not 
outstanding,  it  is  comparable  to  returns'' 
provided  by  other  investment 
instruments  including  bonds  and 
industrial  stocks.  While  we  plan  to 
gathw  more  information  about 
commercial  investment  practices  in 
South  Africa  in  ordw  to  inform  our 
analysis  for  the  final  determinatioh.  the 
information  thus  far  on  the  record 
indicates  that  the  projected  retium  was 
adequate  and  it  supports  a  finding  that 
the  IDC's  investment  decision  was 
consistent  with  the  behavior  of  a 
reasonable  private  investor. 

Finally,  we  examined  the  structtue  of 
the  partnership  itself,  to  determine 
whether  the  IDC  assumed  more  than  its 
share  of  the  risks  involved  in  the 
venture  or  less  than  its  sha/e  of  the 
potential  earnings.  The  three  partners 


contributed  capital  to  the  venture 
equally.  They  all  account  for  one-third 
of  the  project's  year-end  results  in  their 
financial  statements,  in  accordance  writh 
the  normal  practice  for  partnerships. 
They  each  hold  the  same  number  of 
seats  on  the  CJV's  board.  To  the  extent 
that  the  IDC's  commitments  and 
obligations  to  the  joint  venture  differ 
from  the  other  partners,  these 
differences  reflect  the  IDC's  role  as  an 
investor,  in  contrast  to  the  other 
partner's  experience  in  industrial 
operations.  Furthermore,  the  IDC  took 
steps  to  protect  its  level  of  risk  from  the 
investment.  For  example,  where  the  IDC 
has  assumed  more  than  its  pro-rata 
share  of  the  risk,  such  as  guaranteeing 
Impofin  financing,  it  has  required 
counterguarantees  from  the  other 
partners,  so  the  risk  is  shared. 

While  the  partnership  is  structured  so 
that  the  IDC's  role  in  the  CJV  is  sUghtly 
different  from  that  of  the  other  two 
partners,  the  agreement  stipulates  equal 
cash  participation,  equal  representation 
on  the  Board  of  Directors,  and  equal 
distribution  of  any  returns  on  the 
investments.  In  addition,  the  IDC  was 
pro-active  in  protecting  its  investment 
by  requiring  measures  to  ensure  that  the 
risks  would  be  equally  distributed  with 
the  other  partners.  The  IDC 
recommended  ways  to  increase  the 
project's  earnings  potential  and 
negotiated  safeguards  in  the  partnership 
agreement.  The  IDC  appears  to  have 
assumed  only  an  amount  of  risk  that  is 
commensurate  with  its  level  of 
participation  as  a  partner. 

The  IDC's  decision  to  invest  in  the 
CJV  appears  to  be  based  upon  a 
reasonable  analysis  that  the  project  was 
viable,  an  informed  assessment  that  the 
IDC  would  realize  a  positive  real  rate  of 
return  on  its  investment,  and  a 
partnership  based  on  the  equal 
distribution  of  the  risks.  On  this  basis, 
we  preliminarily  determine  that  the 
IDC's  capital  contribution  into  the  CJV 
was  not  inconsistent  with  the  normal 
practice  of  private  investors  in  South 
Africa,  and  thus,  does  not  constitute  a 
coimtervailable  subsidy  writhin  the 
meaning  of  the  Act. 

IV.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

Based  on  the  information  provided  in 
the  responses,  we  preliminarily 
determine  that  the  company  under 
investigation  did  not  apply  for  or 
receive  benefits  imder  the  following 
programs  during  the  POL 
A.  Low  Interest  Rate  Finance  for  the 
Promotion  of  Exports  (LIFE) 
Scheme,  which  the  GOSA  reports  is 
the  same  program  as  the  Low 


Interest  Rate  Scheme  for  the 
Promotion  of  Exports 

B.  Competitiveness  Fimd 

C.  Export  Assistance  Under  the  Export 

Marketing  Assistance  and  the 
Export  Marketing  and  Investment 
Assistance  Programs 

D.  Regional  Industrial  Development 

Program  (RIDP) 

E.  Export  Marketing  Allowance 

F.  Multi-Shift  Scheme 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  will  verify  the  information 
submitted  by  respondents  prior  to 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section 
703(d)(l)(A)(i)  of  the  Act,  we  have 
calculated  an  individual  rate  for  CJV, 
the  sole  manufacturer/exporter  of  the 
subject  merchandise.  We  preliminarily 
determine  that  the  total  estimated  net 
countervailable  subsidy  rate  is  2.14 
percent  ad  valorem.  Because  we  only 
investigated  one  producer/exporter, 
CJV,  rate  will  also  serve  as  the  "all 
others"  rate.  Therefore,  the  "all  others" 
rate  is  2.14  percent  ad  valorem. 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  plate  in  coils  &t)m  South 
Africa,  which  are  entered  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  the  publication  of  this 
notice  in  the  Federal  Register,  and  to 
require  a  cash  deposit  or  bond  for  such 
entries  of  the  merchandise  in  the 
amount  of  2.14  percent  ad  valorem.  This 
suspension  will  remain  in  effect  until 
further  notice. 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  imder  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary, 
Import  Administration. 

IT  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  tne 
Department  makes  its  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  351.310. 
we  will  hold  a  public  hearing,  if 


requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination.  The  hearing 
is  tentatively  scheduled  to  be  held  57 
days  from  the  date  of  publication  of  the 
preliminary  determination  at  the  U.S.  . 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  Individuals  who 
wish  to  request  a  hearing  must  submit 
a  written  request  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce.  Room  1870, 14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Requests  for  a  public  hearing  should 
contain:  (1)  the  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and,  (3)  to  the  extent 
practicable,  an  identification  of  the 
arguments  to  be  raised  at  the  hearing.  In 
addition,  six  copies  of  the  business 
proprietary  version  and  six  copies  of  the 
nonproprietary  version  of  the  case  briefs 
must  be  submitted  to  the  Assistant 
Secretary  no  later  than  50  days  from  the 
date  of  publication  of  the  preliminary 
determination.  As  part  of  the  case  brief, 
parties  are  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations,  and  cases,  cited.  Six  copies_ 
of  the  business  proprietary  version  and 
six  copies  of  the  nonproprietary  version 
of  the  rebuttal  briefs  must  be  submitted 
to  the  Assistant  Secretary  no  later  than 
55  days  &t)m  the  date  of  publication  of 
the  preliminary  determination.  An 
interested  party  may  make  an  , 

affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
or  rebuttal  briefs.  Written  arguments 
should  be  submitted  in  accordance  with 
19  CFR  351.309  and  will  be  considered 
if  received  within  the  time  limits 
specified  above. 

This  determination  is  published 
pursuant  to  sections  703(1)  and  777(i)  of 
the  Act. 

Dated:  August  28. 1998. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  bnport 
Administration. 

(FR  Etoc.  98-23914  Filed  9-3-98;  8:45  am) 
WLUNG  COOE  3S10-DS-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 


p.D?t)82698q  ~ 

Caribl>ean  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 

ACTION:  Notice  of  pubUc  meeting. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  (Cotmcil)  will 
hold  its  95th  Council  meeting. 

DATES:  The  Council  meeting  will  be 
held  on  September  29, 1998. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Best  Western  Pierre  Hotel.  105  De 
Diego  Avenue,  San  Juan,  Puerto  Rico. 

FOR  FURTHER  INFORMATION  CONTACT: 
'Caribbean  Fishery  Management  Council, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  Puerto  Rico  00918-2577; 
telephone:  (787)  766-5926;  fax:  (787) 
766-6239. 

SUPPLEMENTARY  INFORMATION:  The 
Council  will  hold  its  95th  regular  public 
meeting  to  discuss  the  Draft  Essential 
Fish  Habitat  (EFH)  Generic  Amendment 
to  the  Fishery  Management  Plans 
(FMPs)  of  the  U.S.  Caribbean,  and  will 
take  Hnal  action  on  these  items. 

The  Council  will  meet  on  Tuesday, 
September  29, 1998,  from  10:00  a.m.  to 
4:00  p.m.  The  meeting  is  open  to  the 
public,  and  will  be  conducted  in 
English.  Fishers  and  other  interested 
persons  are  invited  to  attend  and 
participate  with  oral  and  written 
statements  regarding  agenda  issues. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Management  Act,  those  issues  may  not 
be  the  subject  of  formal  action  during 
this  memeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  For  more 
information  or  requests  for  sign 
language  interpretation  or  other 
auxiliary  aids,  please  contact  Mr. 
Miguel  A.  Rolon  at  the  Council  (see  FOR 
FURTHER  INFORMATION  CONTACT  for 
address)  at  least  5  days  prior  to  the 
meeting  dates. 


Dated:  August  31. 1998. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-23936  Filed  9-3-98;  8:45  am] 
BiLUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  082698B] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene 
public  meetings. 

DATES:  The  meetings  will  be  held  on 
September  14-17, 1998. 

ADDRESSES:  These  meetings  will  be  held 
at  the  Adam's  Mark  Hotel,  64  South 
Water  Street,  Mobile,  AL;  telephone: 
334-438-4000. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION: 

Council 

September  14 

8:30  a.m. — Convene. 

8:45  a.m.  - 10:00  a.m. — Receive  public 
testimony  on  Draft  Essential  Fish 
Habitat  (EFH)  Amendment,  which 
identifies  and  describes  esseritial  fish 
habitat  in  the  Gulf  of  Mexico  for  the 
seven  fisheries  managed  by  the  Council. 

The  following  is  a  summary  of  the 
Draft  EFH  Amendment:  (1)  EFH  is 
identified  and  described  based  on  areas 
where  various  life  stages  of  21  selected, 
managed  species  and  the  coral  complex 
commonly  occur.  The  selected  species 
are  shrimp,  red  drum,  reef  fish,  coastal 
migratory  pelagic  species,  stone  crab, 
spiny  lobster,  and  the  coral  complex;  (2) 
The  selected  species  represent  about 
one-third  of  the  species  imder 
management  by  the  Coimcil. 
Collectively,  these  species  commonly 
occur  throughout  all  of  the  marine  and 
estuarine  waters  of  the  Gulf  of  Mexico. 
Consequently,  EFH  for  the  remaining 
managed  species  would  be  included 


with  that  of  the  species  discussed.  EFH 
for  the  remaining  managed  species  will 
1)6  further  addressed  in  future  fishery 
management  plan  (FMP)  amendments, 
as  appropriate;  (3)  EFH  is  defined  as 
everywhere  that  the  above  managed 
species  commonly  occur.  Because  these 
species  collectively  occur  in  all 
estuarine  and  marine  habitats  of  the 
Gulf  of  Mexico,  EFH  is  separated  into 
estuarine  and  marine  components.  For 
the  estuarine  component,  EFH  includes 
all  estuarine  waters  and  substrates 
(mud,  sand,  shell,  rock,  and  associated 
biological  communities),  including  the 
sub-tidal  vegetation  (seagrasses  and 
algae)  and  adjacent  inter-tidal  vegetation 
(marshes  and  mangroves).  In  the  marine 
waters  of  the  Gulf  of  Mexico,  EFH 
includes  virtually  all  marine  waters  and 
substrates  (mud,  sand,  sheU,  rock,  and 
associated  biological  communities)  fi-om 
the  shoreline  to  the  seaward  limit  of  the 
Exclusive  Economic  Zone  (EEZ);  (4) 
Threats  to  EFH  from  fishing  and 
nonfishing  activities  are  identified;  (5) 
Options  to  conserve  and  enhance  EFH 
are  provided  and  research  needs  are 
identified;  (6)  No  management  measures 
and,  therefore,  no  regulations  are 
proposed  at  this  time.  Fishing-related 
management  measures  to  minimize  any 
,  identified  impacts  are  deferred  to  future 
amendments  when  the  Coimcil  has  the 
information  necessary  to  decide  if  the 
measures  are  practicable. 

10:00  a.m.  - 10:30  a.m.— Take  final 
action  on  the  EFH  Amendment. 

10:30  a.m.  -  3:00  p.m.— Consider  the 
SFA  Amendment  Options  Paper. 

3:00  p.m.  -  6:00  p.m. — Receive  public 
testimony  on  TAG  for  Vermilion 
Snapper  and  Gag. 

September  1 7 

8:30  a.m.  -  12:30  p.m. — Receive  the 
Reef  Fish  Management  Committee 
Report. 

2:00  p.m.  -  2:30  p.m. — Receive  Budget 
Committee  Report. 

2:30  p.m.  -  3:00  p.m. — Receive  Joint 
Reef  Fish/Shrimp  Committees'  Report. 

3:00  p.m.  -  3:30  p.m. — Receive 
Shrimp  Committee  Report. 

3:30  p.m.  -  3:45  p.m. — Receive 
Marckerel  Committee  Report. 

3:45  p.m.  -  4:00  p.m. — Receive  the 
Tortuga  Sanctuary  Enforcement  Report. 

4:00  p.m.  -  4:15  p.m. — Receive 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
Advisory  Committee  Meeting  Reports. 

4:15  p.m.  •  4:30  p.m. — Receive  NMFS 
Highly  Migratory  Species  (HMS)/ 
Billfish  Advisory  Panels  (AP)  Meeting 
Report. 

4:30  p.m.  -  4:45  p.m. — Receive 
Enforcement  Reports. 

4:45  p.m.  -  5:15  p.m. — Receive 
Director's  Reports. 
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5:15  p.m.  -  5:30  p.m. — Select  a 
member  for  the  Red  Snapper  and  Reef 
Fish  APs. 

5:30  p.m. — Elect  a  Council  chair  and 
vice  chair. 

September  14 

8:00  a.m.  -  9:30  a.m. — Convene  the 
Budget  Conmiittee  to  develop  the  1999 
Council  budget. 

9:30  a.m.  - 12:00  p.m.— Convene  the 
Habitat  Protection  Committee  to  review 
and  approve  changes  to  the  EFH 
Amendment  for  consideration  by  the 
Council  on  Wednesday. 

1:30  p.m.  -  5:30  p.m. — Convene  the 
Mackerel/Reef  Fish/Red  Dnmi 
Management  Committees  to  review  and 
approve  changes  to  the  EFH 
Amendment  for  consideration  by  the 
Council  on  Wednesday. 

September  15 

8:00  a.m.  •  11:30  a.m. — Convene  the 
Reef  Fish  Management  Committee  to 
consider  the  stock  assessment 
information  on  vermilion  snapper  and 
gag,  as  well  as  the  recommendations  of 
the  Coimcil's  scientific  advisory  groups 
and  advisory  panel.  The 
recommendations  of  the  Reef  Fish 
Committee  will  be  considered  by  the 
Coimcil  on  Thursday. 

1 :00  p.m.  -  4:00  p.m. — Convene  a  joint 
meeting  of  the  Reef  Fish  and  Shrimp 
Committees  to  review  analyses  by 
NMFS  on  the  effectiveness  of  bycatch 
reduction  devices  (BRDs)  in  reducing 
bycatch  of  juvenile  red  snapper. 

4:00  p.m.  -  5:00  p.m. — Convene  a 
meeting  of  the  Shrimp  Committee  to 
review  a  request  by  NMFS  that  the 
Council  begin  development  of  Shrimp 
Amendment  10.  Proposed  provisions 
would  include  requirements  for  shrimp 
vessel  permits,  logbook  reporting, 
observers,  and  vessel  monitoring 
systems  (VMS).  If  the  Council  concurs 
with  this  request,  the  amendment  would 
be  developed  in  1999. 

5:00  p.m.  •  5:30  p.m. — Convene  the 
Mackerel  Management  Conmiittee  to 
consider  a  control  date  for  dolphin  (fish) 
and  adding  wahoo  as  a  stock  for 
management  under  the  fishery 
management  plan  (FMP). 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  Act,  those  issues  may  not 
be  the  subject  of  formal  Council  action 
during  this  meeting.  Council  action  will 
be  restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 


interpretation  or  other  auxiUary  aids 
should  be  directed  to  Jenny  Biggs  at  the 
Council  (see  ADDRESSES)  by  September 
4, 1998. 

Dated:  August  31, 1998. 
Bruce  C  Morehead, 

Acting  Director,  Offfice  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-23934  Filed  9-3-98;  8:45  am) 
BILUNG  COOE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  082798D] 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings  of  the 

North  Pacific  Fishery  Management 

Council  and  its  advisory  bodies. 

SUMMARY:  The  North  Pacific  Fishery 
.Management  Council  (Council)  and  its 
advisory  committees  will  meet  in 
Seattle,  WA,  the  week  of  October  5, 
1998. 

DATES:  1.  The  Scientific  and  Statistical 
Committee  (SSC)  will  meet  beginning  at 
8:00  a.m.  on  Monday,  October  5, 
continuing  through  at  least  Wednesday, 
October  7, 1998. 

2.  The  Advisory  Panel  (AP)  will  begin 
meeting  at  8:00  a.m.  on  Monday, 
October  5,  and  continue  through  a 
portion  of  Friday,  October  9,  1998. 

3.  The  Council  will  meet  jointly  with 
the  International  Pacific  Halibut 
Commission,  beginning  at  1:00  p.m.  on 
Tuesday,  October  6,  and  begin  their 
regular  plenary  session  at  8:00  a.m.  on 
Wednesday,  October  7,  continuing 
through  a  portion  of  Monday,  October 
12, 1998. 

Other  workgroup  or  committee 
meetings  may  be  held  during  the  week. 
Notices  of  these  meetings  will  be  posted 
at  the  hotel.  All  meetii^s  are  open  to  the 
public  with  the  exception  of  Council 
executive  sessions,  which  may  be  held 
during  the  noon  hour  during  the 
meeting  week,  if  necessary,  to  discuss 
personnel,  international  issues,  or 
litigation. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Doubletree  Hotel-Seattle  Airport, 
18740  Pacific  Highway  South,  Seattle, 
WA  98188. 

Council  address:  North  Pacific 
Fishery  Management  Coimcil,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 


FOR  FURTHER  INFORMATION  CONTACT: 
Council  staff,  Phone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  Council's  joint  meeting 
with  the  International  Pacific  Halibut 
Commission  will  include  reports  and 
discussion  of  the  following  subjects: 
bycatch  mortality  reduction  in 
groundfish  fisheries;  halibut  community 
development  quota  (CDQ)  program  , 
halibut  individual  fishing  quota  (IFQ) 
program,  halibut  charterboat 
management,  halibut  subsistence.  Gulf 
of  Alaska  (GOA)  coastal  community 
development,  and  multi-agency 
ecosystem  research. 

The  agenda  for  the  Council's  plenary 
session  will  include  the  following 
issues.  The  Council  may  take 
appropriate  action  on  any  of  the  issues 
identified. 

1.  Reports  from  the  NMFS  and  Alaska 
Department  of  Fish  and  Game  (ADF&G) 
on  the  current  status  of  the  fisheries  off 
Alaska,  and  enforcement  reports  from 
the  U.S.  Coast  Guard  and  NMFS 
Enforcement,  and  a  status  report  on  the 
formation  of  a  social  and  economic  data 
conmiittee. 

2.  Final  action  on  proposed 
amendments  to  the  license  limitation 
program  for  groundfish  and  crab. 

3.  Review  of  program  elements  and 
options  for  further  development  of  a 
vessel  buyback  program  for  the  Bering 
Sea/ Aleutian  Island  (BSAI)  crab 
fisheries. 

4.  Review  of  a  discussion  paper  of 
proposed  management  measures  for  the 
Alaska  halibut  charterboat  fleet,  and 
review  of  proposals  received  by  the 
Alaska  Board  of  Fisheries  for  halibut 
local  area  management  plans. 

5.  The  Council  will  review  the 
following  issues  relating  to  CE)Qs: 

a.  Status  report  on  the  multi-species 
CDQ  program. 

b.  Receive  report  from  the  multi- 
species  CDQ  Implementation 
Committee. 

c.  Receive  recommendations  for 
pollock  CDQs  for  1999-2000  from  the 
State  of  Alaska. 

d.  Review  and  discuss  a  proposed  rule 
to  designate  the  proper  agency  to 
administer  the  halibut  CDQ  fisheries. 

6.  Review  current  Observer  Program 
and  provide  direction  for  development 
of  fee-based  program. 

7.  Status  report  on  Council 
compliance  with  the  Sustainable 
Fisheries  Act. 

8.  Final  action  on  proposed 
amendments  to  the  Sablefish  and 
Halibut  IFQ  program  and  receive 
progress  reports  on  a  weighmaster 
program  and  the  cost  recovery  fee 
prc^ram. 
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9.  Review  proposal  from  Gulf  of 
Alaska  Coastal  Communities  Coalition 
for  opportunities  for  community 
development  in  the  Gulf  of  Alaska. 

10.  Receive  a  summary  of  the  National 
Research  Council  report  on  ecosystem- 
based  management  and  a  report  on 
regime  shifts. 

11.  GroundHsh  amendments 
scheduled  for  action  are  as  follows: 

a.  Initial  review  of  revisions  to  the 
prohibited  species  catch  allocations  for 
BSAI  Chinook  salmon. 

b.  Discussion  of  total  catch 
measurement  in  the  groundfish 
fisheries,  review  a  matrix  siunmary  by 
species,  and  discuss  the  use  of  scales 
and  bins  in  the  pollock  and  yellowfin 
sole  fisheries. 

c.  Action  as  necessary  on  em 
amendment  to  institute  rolling  closures 
in  the  sablefish  fisheries  to 
accommodate  annual  surveys. 

d.  Initial  review  of  an  amendment  to 
address  retention  of  demersal  shelf 
rockfish  in  the  GOA  IFQ  fisheries. 

e.  Initial  review  of  an  amendment  for 
a  "fair  start"  provision  for  the  GOA 
Pacific  cod  longline  fisheries. 

f.  Receive  progress  and  committee 
reports  on  the  improved  retention/ 
utilization  (IR/IU)  program  and  initial 
review  of  proposed  amendments  to  the 
program.  Review  progress  on  report  to 
Congress  on  IR/IU. 

g.  Receive  status  reports  from  the 
combined  Vessel  Bycatch  Allowance/ 
Halibut  Mortality  Avoidance  Program/ 
Individual  Vessel  Checklist  Program 
Committee,  and  on  the  draft 
Supplemental  Environmental  Impact 
Statement  for  the  groimdfish  fisheries 
off  Alaska. 

h.  Discuss  request  from  the  Alaska 
Board  of  Fisheries  to  consider  shark 
management  measiues. 

12.  The  Council  will  receive  the 
preliminary  Stock  Assessment  and 
Evaluation  (SAFE)  reports  for  the  1999 
GOA  and  BSAI  groundfish  fisheries,  set 
initial  1999  harvest  and  bycatch 
allocations,  and  release  for  public 
comment. 

13.  Initial  review  of  a  license 
limitation  program  for  the  scallop 
fisheries. 

"14.  Approve  the  BSAI  king  and 
Tanner  crab  SAFE  report  for  1999  and 
develop  options  for  a  rebuilding  plan  for 
bairdi  crab. 

15.  Review  proposals  received  for 
amendments  to  the  groundfish  fishery 
management  plans  and  designations  of 
critical  habitat  areas  and  give  direction 
to  staff  for  further  development  of 
amendments. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 


with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  the 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiUary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  7  working  days  prior 
to  the  meeting  date. 

Dated:  August  31,  1998. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-23932  Filed  9-3-98;  8:45  am) 
BILUNQ  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.(»2798q 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council's  Groundfish 
Management  Team  (GMT)  will  hold  a 
public  meeting. 

DATES:  The  meeting  will  be  held  oa 
McMiday,  September  28, 1998,  beginning 
at  1  p.m.  and  may  go  into  the  evening 
until  business  for  the  day  is  completed. 
The  meeting  will  reconvene  bom  8  a.m. 
to  5  p.m.  on  Tuesday,  September  29, 
Wednesday,  September  30,  Thursday, 
October  1,  and  Friday,  October  2,  bom 
8  a.m.  to  noon. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Pacific  Fishery  Management  Council 
Conference  Room,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR; 
telephone:  (503)  326-6352. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Clock,  Groundfish  Fishery  Management 
Coordinator;  telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
work  session  for  the  GMT  to  prepare  the 
annual  stock  assessment  and  fishery 
evaluation  (SAFE)  doc\unent,  review 


final  stock  assessments,  and  develop  its 
final  recommendations  for  1999  harvest 
levels  and  management  measures.  The 
GMT  will  also  evaluate  the  need  for 
inseason  trip  limit  adjustments  and 
discuss  information  pertaining  to 
allocation  of  lingcod  and  rockfish.  The 
GMT  may  also  prepare  reports  and 
recommendations  regarding  other  issues 
for  the  Council's  November  1998 
meeting. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  in  this  notice. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
John  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  August  31, 1998. 
Bruce  Morehead, 

Acting  Director,  Office  ofSustaible  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  98-23933  Filed  9-3-98;  8:45  am) 

BILLING  CODE  3$10-22-F 


DEPARTMENT  OF  COMMERCE 

Technology  Administration 

Technical  Advisory  Committee  To 
Develop  a  Federal  Information 
Processing  Standard  for  the  Federal 
Key  Management  Infrastructure 

AGENCY:  Technology  Administration, 
Commerce. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Technical 
Advisory  Committee  to  Develop  a 
Federal  Information  Processing 
Standard  for  the  Federal  Key 
Management  Infrastructure  will  hold  a 
meeting  on  September  22,  23,  24, 1998. 
The  Technical  Advisory  Committee  to 
Develop  a  Federal  Information 
Processing  Standard  for  the  Federal  Key 
Management  Infrastructure  was 
established  by  the  Secretary  of 
Commerce  to  provide  industry  advice  to 
the  Department  on  encryption  key 
recovery  for  use  by  federal  government 
agencies.  All  sessions  will  be  open  to 
the  public. 
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DATES:  The  meeting  will  be  held  on 
September  22,  23,  24, 1998  from  9:00 
a.m.  to  6:00  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Ramada  Plaza  Hotel,  590  Bay 
Street,  San  Francisco,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
£dward  Roback,  Committee  Secretary 
and  Designated  Federal  Official, 
Computer  Security  Division,  National 
^Institute  of  Standards  and  Technology, 
Building  820,  Room  426,  Gaithersburg, 
Maryland,  20899;  telephone  301-975- 
3696.  Please  do  not  call  the  conference 
facility  regarding  details  of  this  meeting. 
SUPPLEMENTARY  INFORMATION: 

1.  Agenda 

Opening  Remarks 

Chairperson's  Remarks 

News  Updates  (Members,  Federal 

Liaisons,  Secretariat) 
Review  of  Draft  Document 
Intellectual  Property  Issues  (as 

necessary) 
Public  Participation 
Plans  for  Next  Meeting 
Closing  Remarks 

Note  that  the  items  in  this  agenda  are 
tentative  and  subject  to  change  due  to 
logistics  and  speaker  availability. 

2.  Public  Participation 

The  Committee  meeting  will  include 
a  period  of  time,  not  to  exceed  thirty 
minutes,  for- oral  comments  bora  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  individual  identified  in 
the  "for  further  information"  section.  In 
addition,  vkrritten  statements  are  invited 
and  may  be  submitted  to  the  Committee 
at  any  time.  Written  comments  should 
be  directed  to  the  Technical  Advisory 
Committee  to  Develop  a  Federal 
Information  Processing  Standard  for  the 
Federal  Key  Management  In&astructure, 
Building  820,  Room  426,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland,  20899.  It  would 
be  appreciated  if  sixty  copies  could  be 
submitted  for  distribution  to  the 
Committee  and  other  meeting  attendees. 

J.  Additional  information  regarding 
the  Committee  is  available  at  its  world 
wide  web  homepage  at:  http:// 
csrc.nist.gov/tacdfipsfkmi/ . 

4.  Should  this  meeting  be  canceled,  a 
notice  to  that  effect  will  be  published  in 
the  Federal  Register  and.  a  similar 
notice  placed  on  the  Committee's 
electronic  homepage. 

Dated:  September  1, 1998. 
Mark  Bohannon, 

Chief  Counsel  for  Technology  Administation. 
(FR  Doc.  98-23931  Filed  9-3-98;  8:45  am] 
WLUNQ  COOE  3S10-CN-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Romania 

August  31,  1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limit  for  Category  435  is 
being  increased  for  swing,  reducing  the 
limit  for  Category  444  to  account  for  the 
swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  63526,  pubhshed  on 
December  1, 1997. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
August  31, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  25, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  Rber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  ilomania  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1998  and  extending 
through  December  31, 1998. 

Effective  on  September  9, 1998,  you  are 
directed  to  adjust  the  current  limits  for  the 


following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

435 

444 

12,595  dozen. 
34  784  numtjers 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decenit>er 
31,  1997. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  98-23900  Filed  9-3-98;  8:45  am) 

BILUNO  CODE  SSIO-OR-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Application  of  tfie  Chicago  Mercantile 
Exchange  for  Designation  as  a 
Contract  Market  in  Stocker  Cattle 
Futures  and  Options 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  change. 

^MMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  stocker  cattle  futures  contracts 
and  options  on  stocker  cattle  futures. 
The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purpose  of  the 
Commodity  Exchange  Act. 
DATES:  Comments  must  be  received  on 
or  before  October  5, 1998. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW. 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  niunber  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  CME  stocker  cattle  futures 
and  options. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Fred  Linse  of  the 


47272 


Federal  Register /Vol.  63,  No.  172 /Friday.  September  4,  1998 /Notices 


Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW,  Washington,  DC 
20581,  telephone  (202)  418-5273. 
Facsimile  number:  (202)  418-5527. 
Electronic  mail:flinse®cftc.gov 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street  NW. 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202) 418-5100. 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Fart  145(1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person'interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME,  should  send  such  comments 
to  Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  August  28, 
1998. 

Steven  Manaster, 
Director.  ■ 

[PR  Doc.  98-23945  Filed  9-3-98;  8:45  am) 

BILLINQ  CODE  S351-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
National  imagery  and  Mapping  Agency 
(NIMA) 

action:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  National  Imagery  and 
Mapping  Agency  (NIMA)  will  meet  in 
closed  session  on  September  24-25, 
1998  at  SAI.  4001  N.  Fairfax  Drive, 
Arlington,  Virginia. 


The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  review  the 
objectives  and  plans  of  the  National 
Imagery  and  Mapping  Agency  (NIMA) 
to  meet  the  needs  of  the  national  and 
military  inteUigence  customers  as  they 
enter  the  21st  Century. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (4 
U.S.C.  App.  II,  (1994)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  August  31,  1998. 
L.M.  Bynuin. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-23841  Filed  9-3-98;  8:45  am) 

BILUNG  CODE  SOOO-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  for  the  Final 
Environmental  Impact  Statement 
(FEIS)  for  the  Disposal  and  Reuse  of 
Fort  McClellan,  Alabama 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
National  Envirorunental  Policy  Act  of 
1969  (NEPA)  and  the  President's 
Council  on  Envirorunental  Quality,  the 
Army  has  prepared  an  FEIS  for  the 
Disposal  and  Reuse  of  Fort  McClellan 
(FMC),  Alabama.  The  approved  1995 
Base  Closure  and  Realignment  actions 
required  by  the  Base  Closure  and 
Realignment  Act  of  1990  (Pub.  L.  101- 
510),  emd  subsequent  actions  in 
compliance  with  this  law.  mandated  the 
closure  of  FMC.  It  is  Department  of 
Defense  (DOD)  policy  to  dispose  of 
property  no  longer  needed  by  DOD. 
Consequently,  as  a  result  of  the 
mandated  closure  of  FMC,  the  Army  is 
disposing  of  excess  property  at  FMC. 
DATES:  the  review  period  for  the  FEIS 
will  end  30  days  after  the  publication  of 
the  NOA  in  the  Federal  Register  by  the 
EPA. 

ADDRESSES:  Questions  and/or  written 
comments  regarding  the  FEIS,  or  a 
request  for  a  copy  of  the  document  may 
be  directed  to  Mr.  Curtis  Flakes.  Mobile 
District,  U.S.  Army  Corps  of  Engineers 


(ATTN:  CESAM-PD-EC),  P.O.  Box 
2288.  Mobile.  AL  36602-3630. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Curtis  Flakes  at  (334)  690-2693  or 
telefax  at  (334)  690-2727. 
SUPPLEMENTARY  INFORMATION:  The  FEIS 
analyzes  three  disposal  alternatives:  (1) 
the  No  Action  Alternative,  which  entails 
maintaining  the  property  in  caretaker 
status  after  closure:  (2)  the  Encumbered 
Disposal  Alternative,  which  entails 
transferring  the  property  to  future 
owners  with  Army-imposed  limitations, 
or  encumbrances,  on  the  future  use  of 
the  property;  (3)  the  Unencumbered 
Disposal  Alternative,  which  entails 
transferring  the  property  to  future 
owmers  with  fewer  or  no  Army-imposed 
restrictions  on  the  future  use  of  the 
property.  The  preferred  action  identified 
in  this  FEIS  is  Encumbered  Disposal  of 
excess  property  at  FMC.  Based  upon  the 
analysis  contained  in  the  FEIS. 
-  encumbrances  and  deed  restrictions 
associated  with  the  Army's  disposal 
actions  for  FMC  will  be  mitigation 
measures. 

Planning  for  the  reuse  of  the  property 
to  be  disposed  of  is  a  secondary  action 
resulting  from  closure.  The  local 
community  has  established  the  Fort 
McClellan  Development  Commission 
(FMDC)  to  produce  a  reuse  development 
plan  for  the  surplus  property.  The 
impacts  of  reuse  are  evaluated  in  terms 
of  land  use  intensities.  This  reuse 
analysis  is  based  upon  implementing 
one  of  three  reuse  alternatives,  all  of 
which  are  based  upon  the  FMDC  reuse 
plan.  The  Army  has  not  selected  one  of 
these  three  alternatives  as  the  preferred 
action.  Selection  of  the  preferred  reuse 
plan  is  a  decision  that  will  be  made  by 
the  FMDC. 

Comments  on  the  FEIS  will  be  used 
in  preparing  the  Record  of  Decision  for 
the  Army  action. 

Copies  of  the  FEIS  have  been 
forwarded  to  the  USEPA,  other  Federal, 
state  and  local  agencies;  public  officials; 
and  organizations  and  individuals  who 
previously  provided  substantive 
comments  to  the  DEIS.  Copies  of  the 
FEIS  and  related  support  studies  are 
available  for  review  at  the  following 
FMC  libraries:  Abrams  Library  (For  . 
McClellan  Community),  Building  2102, 
Fort  McClellan,  Alabama  36205-5020; 
Fischer  Library.  U.S.  Army  Chemical 
School,  Fifth  Avenue.  Building  1081, 
Fort  McClellan,  Alabama  36205;  and  the 
Military  Police  School  Library,  U.S. 
Army  Military  Police  School,  Building 
3181,  Fort  McClellan,  Alabama  36205; 
as  well  as  the  following  public  and 
other  libraries:  Anniston-Calhoun 
Coimty  Public  Library,  108  East  10th 
Street,  Anniston,  Alabama  36202;  Cole 
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Library,  Jacksonville  State  University. 
700  Pelham  Road,  North.  Jacksonville, 
Alabama  36265;  Jacksonville  Public 
Library.  200  Pelham  Road,  North, 
Jacksonville,  Alabama  36205;  Oxford 
Public  Library,  213  Choccolocco  Street, 
Oxford.  Alabama  36203;  and  Mobile 
District,  Army  Corps  of  Engineers.  109 
Saint  Joseph  Street,  Mobile,  Alabama 
36629. 

Dated:  August  27. 1998. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health).  OASA  (I.  LB-E). 
(FR  Doc.  98-23571  Filed  9-3-98;  8:4S  am) 
BHJJNG  COOE  STKMM-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Advisory  Committee  Meeting  Notice 

agency:  U.S.  Army  Center  of  Military 

ffistory,  DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  sectirai 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (P.L.  92-463). 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Department  of 
Defense  Historical  Advisory  Committee. 

Date  of  Meeting:  October  23, 1998. 

Place:  U.S.  Army  Center  of  Military 
History,  Building  35, 103  Third  Avenue,  Fort 
McNair,  DC  20319-5058. 

Time:  0900-1600  (October  29, 1998). 

FOR  FURTHER  INFORMATION  CONTACT: 
All  communications  regarding  this 
advisory  committee  should  be 
addressed  to  Dr.  Jeffrey  J.  Clarke,  U.S. 
Army  Center  of  Military  History,  ATTN: 
DAMH-ZC,  103  Third  Avenue.  Fort 
McNair,  DC  20319-5058;  telephone 
number  (202)  685-2709. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Agenda:  Review  and  discussion 
of  the  status  of  historical  activities  in  the 
United  States  Army. 

Purpose  of  the  Meeting:  The  conmiittee 
will  review  the  Army's  historical  activities 
for  FY  98  and  those  projected  for  FY  99  based 
upon  reports  and  manuscripts  received  . 
throughout  the  period  and  fomiulate 
recommendations  through  the  Chief  of 
Military  History  to  the  Qiief  of  Staff,  Army, 
and  the  Secretary  of  the  Army  for  advancing 
the  use  of  history  in  the  U.S.  Army. 

Meeting  of  the  advisory  committee  is  open 
to  the  public.  Because  of  restricted  meeting 
space,  attendance  may  be  limited  to  those 
persons  who  have  notified  the  Advisory 
Committee  Management  Office  in  writing  at 
least  five  days  prior  to  the  meeting  of  their 
intention  to  attend  the  October  29, 1998 
meeting. 

Any  members  of  the  public  may  file  a 
written  statement  with  the  committee  before, 


during,  or  after  the  meeting.  To  the  extent 

that  time  permits,  the  committee  chairman 

may  allow  public  presentations  of  oral 

statements  at  the  meeting. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  98-23939  Filed  9-3-98;  8:45  am] 

BILUNQ  COOE  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
Exclusive,  Exclusive,  or  Partially- 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Research 
Laboratory,  Adelphi.  Maryland. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patents 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  All  of  the  fisted 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army, 
Washington.  D.C. 

These  patents  covers  a  wide  variety  of 
technical  arts  including:  An  Improved 
Microscope  and  A  Fast  High  S/N 
Processor. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (PubUc  Law  99- 
502)  and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patents  Usted  below  in  a  non- 
exclusive, exclusive  or  partially 
exclusive  maimer  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  patents. 

Titie:  Method  and  Apparatus  for 
Producing  an  Intensity  Contrast  Image 
from  Phase  Detail  in  Transparent  Phase 
Objects. 

Inventor:  Phillip  S.  Brody. 

Patent  Number:  5,760,902. 

Issued  Date:  June  2, 1998. 

Title:  Fast  High-Signal-To-Noise  Ratio 
Equivalent  Time  Processor. 
Inventor:  John  W.  McCorkle. 
Patent  Number:  5.764.551. 
Issued  Date:  Jime  9. 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Norma  Canmiarata,  Technology  Transfier 
Office.  AMSRL-CS-TT,  U.S.  Army 
Research  Laboratory,  2800  Powder  Mill 
Road,  Adelphi,  Maryland  20783-1197, 
tel:  (301)  394-2952;  &x:  (301)  394-5818. 


SUPPL»ENTARY  MFORMATKM:  None. 
Gregory  D.  Showalter. 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  98-23940  Filed  9-3-98;  8:45  am] 
BIUJNO  COOe  3710-0»-« 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
Exdusive,  Exdustve,  or  Partially- 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Research  Laboratory 
Adelphi.  Maryland. 
action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patents 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  All  of  the  Usted 
patents  have  been  assigned  to  the 
United  States  of  America  as  repiesebted 
by  the  Secretary  of  the  Army, 
Washington,  DC. 

These  patents  covers  a  wide  variety  of 
technical  arts  including:  A  Sensor  for 
Subsurface  Soil  Contamination 
Identification.  A  Drag  Module  For 
Mortars. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Public  Law  99- 
502)  and  Section  207  of  Title  35.  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patents  listed  below  in  a  non- 
exclusive, exclusive  or  partially 
exclusive  manner  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  patents. 

Tide:  Drag  Control  Module  For 
Stabilized  Projectiles. 

Inventors:  Michael  S.L.  Hollis  and 
Fred  J.  Brandon. 

Patent  Number:  5.762,291. 

Issued  Date:  June  9, 1998. 

Title:  Sensor  and  Method  for 
Detecting  Trace  Underground  Energetic 
Materials. 

Inventor:  Rosario  C.  Sausa. 

Patent  Number:  5.759,859. 

Issued  Date:  June  2. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Rausa,  Technology  Transfer 
Office,  AMSRL-CS-TT,  U.S.  Army 
Research  Laboratory,  Aberdeen  Proving 
Ground,  Maryland  21005-5055,  tel: 
(410)  278-5028;  fax:  (410)  278-5820. 
SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter. 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  98-23941  Filed  9-3-98;  8:45  ami 
BILUNQ  CODE  sno-e«-M 
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DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Notice  of  a 
Computer  Matching  Program 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  of  a  Computer  Matching 
Program. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  {5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act  is  hereby 
giving  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
VA  and  DoD  that  their  records  are  being 
matched  by  computer.  The  purpose  of 
this  match  is  to  identify  disability 
compensation  recipients  who  retxun  to    ' 
active  duty  to  insure  benefits  are 
adjusted  or  terminated,  if  appropriate, 
and  steps  taken  to  collect  any  resulting 
overpayment.  • 

DATES:  This  proposed  action  will 
become  effective  October  5, 1998,  and 
matching  may  commence  unless 
changes  to  the  matching  program  are 
required  due  to  public  comments  or  by 
Congressional  or  by  Office  of 
Management  and  Budget  objections. 
Any  public  comment  must  be  received 
before  the  effective  date. 
ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  Crystal 
Mall  4,  Suite  920, 1941  Jefferson  Davis 
Highway,  Arlington,  VA  22202^502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.  at  telephone 
(703) 607-2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a),  the 
DMDC  and  VA  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  to 
identify  disability  compensation 
recipients  who  have  returned  to  active 
duty  and  are  therefore  ineligible  to 
receive  VA  compensation. 

The  parties  to  this  agreement  have 
determined  that  a  computer  matching 
program  is  the  most  efficient, 
expeditious,  and  effective  means  of 
obtaining  and  processing  the 
information  needed  by  the  VA  to 
identify  ineligible  VA  disability 
compensation  recipients  who  have 
returned  to  active  duty.  Using  the 
computer  matching  program, 
information  on  successfiil  matches  (hits) 


can  be  provided  to  VA  within  90  days 
of  receipt  of  a  magnetic  tape  of  VA 
benefits  record  data.  A  computer  match 
is  the  most  efficient  method,  other  than 
a  manual  search  of  all  active  duty 
military  personnel  records,  to  identify 
such  cases  if  an  individual  does  not 
report  his/her  own  return  to  active  duty. 

A  copy  of  the  computer  matching 
agreement  between  VA  and  DMDC  is 
available  upon  request  to  the  pubUc. 
Requests  should  be  submitted  to  the 
address  caption  a1>ove  or  to  the 
Department  of  Veterans  Affairs, 
Veterans  Benefit  Administration,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19, 1989. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  August  21, 1998,  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,'  dated 
February  8, 1996  (61  FR  6435). 

Dated:  August  31, 1998. 

L.M .  Bjmiun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

NOTICE  OF  A  COMPUTER  MATCHING 
PROGRAM  BETWEEN  THE 
DEPARTMENT  OF  VETERANS 
AFFAIRS  AND  THE  DEPARTMENT  OF 
DEFENSE  FOR  VERIFICATION  OF 
DISABILITY  COMPENSATION 

A.  Participating  Agencies: 
Participants  in  this  computer  matching 
program  are  the  Department  of  Veterans 
Affairs  (VA)  and  the  Defense  Manpower 
Data  Center  (DMDC)  of  the  Department 
of  Defense  (DoD).  The  VA  is  the  source 
agency,  i.e.,  the  activity  disclosing  the 
records  for  the  purpose  of  the  match. 
The  DMDC  is  the  specific  recipient 
activity  or  matching  agency,  i.e.,  the 
agency  that  actually  performs  the 
computer  matching. 

B.  Purpose  o/t/ieMatcA;  The  purpose 
of  this  agreement  is  to  establish  the 
conditions  for  a  computer  matching 
program  between  VA  as  the  source 


agency  and  the  DMDC  as  the  recipient 
agency.  The  goal  of  this  match  is  to 
identify  VA  disability  benefit  recipients 
who  return  to  active  duty  and  to  ensure 
benefits  are  terminated  if  appropriate. 
VA  will  porvide  identifying  information 
on  disability  compensation  recipients  to 
DMDC  to  match  against  a  file  of  active 
duty  (including  full-time  national  Guard 
and  Reserve)  personnel.  The  purpose  is 
to  identify  those  recipients  who  have 
returned  to  active  duty  and  are 
ineligible  to  receive  VA  compensation 
so  that  benefits  can  be  adjusted  or 
terminated,  if  in  order. 

C.  Authority  for  Conducting  the 
Match:  The  legal  authority  for 
conducting  the  matching  program  for 
use  in  the  administration  of  the  VA's 
Compensation  and  Pension  Benefits 
Program  is  contained  in  38  U.S.C.  Part 
5304(c),  Prohibition  Against  Duplication 
of  Benefits,  which  precludes  pension, 
compensation,  or  retirement  pay  on 
account  of  any  person's  own  service,  for 
any  period  for  which  he  receives  active 
duty  pay.  The  head  of  any  Federal 
department  or  agency  shall  provide, 
pursuant  to  38  U.S.C.  Part  5106,  such 
information  as  requested  by  VA  for  the 
purpose  of  determining  eligibility  for,  or 
amount  of  benefits,  or  verifying  other 
information  which  respect  thereto. 

D.  Records  to  be  Matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a, 
trom  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

The  VA  will  use  the  system  of  records 
identified  as  'VA  Compensation, 
Pension  and  Education  and 
Rehabilitation  Records  -  VA  (58  VA  21/ 
22)'  first  published  at  41  FR  924  (March 
3, 1976),  and  last  amended  at  60  FR 
20156,  April  24, 1995,  with  other 
amendments  as  cited  therein. 

DoD  will  use  the  system  of  records 
identified  as  S322.10  DMDC,  entitled 
'Defense  Manpower  Data  Center  Data 
Base,'  published  at  62  FR  55609, 
October  27, 1997. 

E.  Description  of  Computer  Matching 
Program:  The  VA,  as  the  source  agency, 
will  provide  DMDC  with  a  magnetic 
tape  which  contains  the  VA  benefit   , 
record  data  of  individual  VA  disability 
compensation  recipients.  Upon  receipt 
of  the  computer  tape  file  of  recipient 
accounts,  DMDC  will  perform  a 
computer  match  using  all  nine  digits  of 
the  SSNs  in  the  VA  file  against  a  DMDC_ 
computer  database.  The  DMDC  database 
will  consist  of  employment  records  of 
active  duty  military  members.  Matching 
records,  'hits'  based  on  the  SSN,  will 
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produce  the  member's  name,  branch  of 
service,  and  unit  designation.  The  hits 
will  be  furnished  to  the  Veterans 
Benefits  Administration  which  is 
responsible  for  verifying  and 
determining  that  the  data  on  the  DMDC 
reply  tape  file  are  consistent  with  the 
source  file  and  for  resolving  any 
discrepancies  or  inconsistencies  on  an 
individual  basis.  The  Veterans  Benefits 
Administration  will  also  be  responsible 
for  making  final  determinations  as  to 
eligibility  for  benefits  or  verifying  any 
other  information  with  respect  thereto. 

The  magnetic  computer  tape  provided 
hy  VA  will  contain  information  on 
approximately  2.2  million  disability 
compensation- recipients. 

The  DMDC  computer  database  file 
contains  approximately  1.5  million 
records  of  active  duty  military  members, 
including  full  time  National  Guard  and 
Reserve. 

DMDC  will  match  the  SSN  on  the  VA 
electronic  file  by  computer  gainst  the 
DMDC  database.  Matching  itecords.  hits 
based  on  SSNs.  will  produce  data 
elements  of  the  member's  name,  SSN, 
branch  of  service,  imit  designation  and 
date  of  entry  (DOE)  on  active  duty. 

F.  Inclusive  Dates  of  the  Matching 
Program:  This  computer  matching 
program  is  subject  to  public  comment 
and  review  by  Congress  and  the  Office 
of  Management  and  Budget.  If  the 
mandatory  30  day  period  for  comment 
has  e^qpired  and  no  comments  are 
received  and  if  no  objections  are  raised 
by  either  Congress  or  the  Office  of 
Management  and  Budget  within  40  days 
of  being  notified  of  the  proposed  match, 
the  computer  matching  program 
becomes  effective  and  the  respective 
agencies  may  begin  the  exchange  at  a 
mutually  agreeable  time  on  a  quarterly 
basis.  By  agreement  between  VA  and 
DMDC,  the  matching  program  %viU  be  in 
efEact  for  18  months  with  an  option  to 
renew  for  12  additional  months  unless 
one  of  the  parties  to  the  agreement 
advises  the  other  by  written  request  to 
terminate  or  modify  the  agreement 

G.  Address  for  Receipt  of  Public 
Comments  or  Inquiries:  Director, 
Defense  Privacy  Office,  Crystal  Mall  4, 
Suite  920, 1941  Jefferson  Davis 
Highway,  Arlington.  VA  22202-4502. 
Telephone  (703T  607-2943. 

[FR  Doc  98-23840  Filed  »-3-98: 8:45  am] 
iRjjHa  COOK  seoe-o«^ 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Ctiief  of  Engineers  Environmental 
Advisory  Board 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Public  Law  92-463,  The 
Federal  Advisory  Committee  Act,  this 
announces  the  57th  Meeting  of  the  Chief 
of  Engineers  Environmental  Advisory 
Board  (EAB): 

Name  of  Committee:  Chief  of  Engineen 
Environmental  Advisory  Board. 

Dates  of  Meeting:  October  20-23, 1998. 

Place:  Ramada  Plaza  Hotel,  Old  Town. 
Alexandria,  VA. 

Time:  9:00-5:00  p.m.  {October  20, 1998): 
8:00-5:00  p.m.  (October  21,  1998);  8:00-5:00 
p.m.  (October  22, 1998):  8:00-1:00  p.m. 
(October  23, 1998). 

FOR  FURTHER  INFORMATION  CONTACT. 
Dr.  Lloyd  Saunders,  CECW-AG,  U.S. 
Army  Corps  of  Engineers,  20 
Massachusetts  Ave.,  NW.  Washington, 
DC  20314-1000,  phone  (202)  761-8731. 
SUPPt-EMENTARY  iMK>RMATION:  The 
meeting  will  be  divided  into  an 
Executive  Session  and  technical 
program.  The  Executive  Session, 
October  20,  will  be  a  business  and 
planning  opportunity  among  the  Board 
members  and  will  be  limited  to  a  review 
of  the  previous  meeting  on  the 
watershed  perspective  and  selection  of 
the  topics  far  fiituie  meetings.  The 
technical  program,  October  21-23,  will 
be  a  continuation  of  out  discussion  on 
the  Watershed  Persi>ective  in  Water 
Resources  Development. 

The  meeting  will  be  open  to  the 
public  to  the  extent  that  space 
limitations  of  the  meeting  location 
permit  Because  of  these  limitations, 
interested  parties  are  requested  to  notify 
our  office  (above  address)  in  writing  at 
least  five  days  prior  to  the  meeting  of 
their  intent  to  attend. 
Gregory  D.  Showaltar. 
Army  Federal  Register  Liaison  Officer. 
fFR  Doc  9»-23938  Filed  9-3-98;  8:45  am] 
BNJJNQ  OOOC  3710-n-« 


DEPARTMEHT  OF  DEFENSE 

Department  Of  the  Navy 

Meeting  of  th«  Ocean  Research 
Advisory  Panel 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  meeting. 


summary:  The  Ocean  Research  AdviscN7 
Panel  will  meet  to  acquaint  Panel 
members  with  National  Oceanographic 
Partnership  Program  activities.  The 
session  of  the  meeting  fit)m  9:00  a.m. 
through  11:30  a.m.  will  be  open  to  the 
public.  The  remaining  session  of  the 
meeting  from  1:30  p.m.  through  4:00 
p.m.  will  be  closed  to  the  public. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  September  9, 1998,  fiom 
9:00  a.m.  to  4:00  p.m.  In  order  to 
maintain  the  meeting  time  schedule, 
members  of  the  public  will  be  limited  in 
their  time  to  speak  to  the  PaneL 
Members  of  the  public  should  submit 
their  comments  one  week  in  advance  of 
the  meeting  to  the  meeting  Point  of 
Contact. 

ADDRESSES:  The  meeting  vdll  be  held  at 
the  White  House  Conference  Center, 
The  Eisenhower  Room,  726  Jackson 
Place,  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Steven  E.  Ramberg.  Office  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington,  VA  22217-5660,  telephone 
number  (703)  696-^4358. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  in 
accordance  with  the  Federal  Adviscny 
Committee  Act  (5  U.S.C.  App.  2)  and  10 
U.S.C.  section  7903.  The  purpose  of  this 
meeting  is  to  acquaint  Panel  members 
with  the  National  Oceanographic 
Partnership  Program  (NOPP)  activities 
and  disoiss  FY  2000  and  out-year  NOPP 
research  funding  opportunities.  The 
open  session  of  the  meeting  will  include 
a  briefing  and  discussion  that  address 
current  issues  in  the  ocean  sciences 
community  and  NCS^P  activities  to  date. 
The  remaining  session  of  the  meeting 
will  involve  proprietary  information 
and  sensitive  information  that  would  be 
likely  to  significantly  frustrate  proposed 
agency  action  if  it  is  disclosed  to  the 
public  prematurely.  In  accordance  with 
5  U.S.C  App.  2,  section  10(d),  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  pubUc  interest  requires 
that  this  meeting  will  be  partially  dosed 
to  the  public  because  it  will  be 
concerned  with  matters  listed  in  5 
U.S.C  section  5S2b(c)(4)  and  (9)(b).  Due 
to  imavoidable  delay  in  administrative 
processing,  the  normal  15  days  notice 
could  not  be  provided. 

Dated:  September  1, 1998. 
Ralph  W.  Corejr, 

Lieutenant  Comnuutder.  Judge  Advocate 
General's  Corps.  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doa  98-23859  FUed  9-3-98;  8:4S  ttn] 
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DEFENSE  NUCLEAR  FAaUTIES 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Pxirsuant  to  the  provision  of  the 
"Govenunent  in  the  Sunshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  Defense  Nuclear  Facihties  Safety 
Board's  (Board)  meeting  described 
below. 

TIME  AND  DATE  OF  MEETING:  9:00  &Ja.. 
September  22, 1998. 
PLACE:  The  Defense  Nuclear  Facilities 
Safety  Board,  Public  Hearing  Room.  625 
Indiana  Avenue,  NW,  Suite  300. 
Washington,  DC  20004. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  Defense 
Nuclear  Facilities  Safety  Board  will 
convene  the  eighth  quarterly  briefing 
regarding  the  status  of  progress  of  the 
activities  associated  with  the 
Department  of  Energy's  (DOE) 
Implementation  Plan  for  the  Board's 
Recommendation  95-2,  Integrated 
Safety  Management  ("iSM"). 
Discussions  will  include  overall  ISM 
implementation  status  and  DOE's 
response  to  the  Board's  March  20, 1998, 
letter  on  feedback  and  improvement 
programs.  Feedback  and  improvement 
discussions  will  focus  on  contractor  self 
assessment,  and  improvement  of 
tracking,  lessons  learned,  and  follow  up 
processes. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Robert  M.  Anderson,  General  Counsel. 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indian  Avenue,  NW,  Suite  700, 
Washington,  DC  20004,  (800)  788-4016. 
This  is  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Nuclear  Facilities  Safety  Board 
reserves  its  right  to  further  schedule  and 
otherwise  regulate  the  course  of  this 
meeting,  to  recess,  reconvene,  postpone 
or  adjourn  the  meeting,  and  otherwise 
exerdse  its  authority  under  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Dated:  September  2, 1998. 
John  T.  Conway, 
Chaiiman. 

(FR  Doc.  98-24024  Filed  9-2-98;  1:05  pm] 
■lUJNO  CODE  SnO-Ot-M 


DEPARTMENT  OF  EDUCATION 

SutMnission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 


Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
5,1998.         ■    ;.. 

ADDRESSES:  Written  conunents  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afiiairs. 
Attention:  Danny  Werfel,  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Bviilding.  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Shenill,  E)epartment  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  D.C.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  pubUc  an  early 
opportionity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Sununary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 


Dated:  August  31, 1998. 
Hazel  Fins, 

Acting  Deputy  Chief  bt formation  Officer. 
Office  ofAe  Chief  bifmmation  Ofpcer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review.  Reinstatement. 

Title:  Indian  Student  Eligibility 
Certification  Form  for  Formula  Grants  to 
Local  Educational  Agencies. 

Frequency:  Annually. 

Affected  PubUc:ladividMah  or 
households:  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hoar 
Burden:  Responses:  11.200. 

Burden  Hours:  3,100. 

Abstract:  The  Indian  Student 
Eligibility  Certification  Form  is  used  by 
local  educational  agencies  (LEAs)  to 
certify  the  number  of  eligible  Indian 
students  enrolled  within  their  school 
system  for  the  purpose  of  generating 
funds  imder  the  Indian  Education 
Formula  Grant  Program  to  LEAs. 

[FR  Doc.  98-23855  Piled  Q-3'-m;  8:45  am] 
BIUMQ  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Aims  Control  and 
Nonproliferation  Policy,  Proposed 
Sut>sequent  Arrangement 

AGENCY:  E)epartment  of  Energy. 
ACTION:  Subsequent  arrangement 

SUMMARY:  Pursuant  to  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160),  notice  is  henby  given 
of  a  proposed  "subsequent 
arrangement"  under  the  Agreement  for 
Cooperation  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Canada  Concerning  the 
Civil  Uses  of  Atomic  Energy  and  the 
Agre^ent  for  Cooperation  Between  the 
Govenunent  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Korea  Concerning  Civil 
Uses  of  Atomic  Energy. 

The  subsequent  arrangement  to  be 
carried  out  imder  the  above-mentioned 
agreements  involves  approval  of  the 
following:  RTD/KO(CA)-7  for  the 
transfer  of  26,400  grams  of  enriched 
sintered  U02  pellets  of  which  18,500 
grams  consists  of  305.4  grams  of  the 
isotope  U-235  (1.65  percent 
enrichment)  and  the  remaining  7.900 
grams  consists  of  158.6  grams  of  the 
isotope  U-23S  (2.00  percent 
enrichment)  fitmi  Canada  to  the 
Republic  of  Korea  to  be  incorporated 
into  CANFLEX  fuel  bundles  and 
returned  to  AECL,  Canada  for 
performance  test  in  NRU  reactor  as  part 
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of  a  joint  Canada/Korea  fuel 
development  program. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrtingement  will  not  be 
inimical  to  the  common  defense  and 
sec\arity. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  pubUcation  of  this 
notice. 

Dated:  August  23, 1998. 

For  the  Department  of  Energy. 
Cherie  P.  Fitzgerald, 

Director,  International  Policy  and  Analysis 
Division,  Office  of  Arms  Control  and 
Nonproliferation. 

(FR  Doc.  98-23884  Filed  9-3-98;  8:45  am] 

BILUNG  CODE  S450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP98-740-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

August  31, 1998. 

Take  notice  that  on  August  24, 1998, 
National  Fuel  Gas  Supply  Corporation 
(National  fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  a  request 
with  the  Commission  in  Docket  No. 
CP98-740-000,  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  and  operate  a  new 
residential  sales  tap  authorized  in 
blanket  certificate  issued  in  Docket  No. 
CP83-4-000,  all  as  more  fully  set  forth 
in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  Fuel  proposes  to  construct 
and  operate  a  sales  tap  for  delivery  of 
approximately  1,200  Mcf  of  gas 
annually  to  National  Fuel  Gas 
Distribution  Corporation.  National  Fuel 
states  that  the  proposed  sales  tap  would 
be  located  on  its  Line  5-3  in  Clarion 
County,  Pennsylvania.  National  Fuel 
estimates  that  the  cost  of  construction 
would  be  $1,500  for  which  National 
Fuel  would  be  reimbursed. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 


NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  witiiin  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc.  98-23849  Filed  9-3-98;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  9985-024] 

Rivers  Electric  Company,  Inc.;  Notice 
of  Availability  of  Final  Environmental 
Assessment 

August  31, 1998. 

A  final  environmental  assessment 
(FEA)  is  available  for  public  review.  The 
FEA  is  for  an  application  to  increase  the 
elevation  of  the  dam  and  replace  the 
existing  flashboards  with 
pneumatically-operated  crest  gates.  The 
proposed  action  would  result  in  an 
operating  capacity  of  950  kW,  which  is 
within  the  Ucensed  capacity  of  1050 
kW.  A  draft  environmental  assessment 
(DEA)  of  this  application  and  Notice  of 
Availability  of  the  DEA  were  issued  by 
the  Commission  on  May  6,  1998.  The 
FEA,  like  the  DEA,  finds  that  approval 
of  the  amendment  application,  with 
identified  environmental  protection 
measures,"  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hiunan  environment. 

The  FEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  FEA  can  be  obtained  by 
calling  the  Commission's  Pubhc 
Reference  room  at  (202)  208-1371. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-23848  Filed  9-3-98;  8:45  am] 
BILLINQ  CODE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6155-6] 

Agency  Information  Collection 
Activities:  Comment  Request;  RCRA— 
Expanded  Public  Participation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
EPA  is  plaiming  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  RCRA 
Expanded  Public  Participation,  EPA  ICR 
Number  1688.03,  OMB  Control  Number 
2050-0149,  current  expiration  date:  11/ 
30/98.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soUciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  November  3, 1998. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-98-RPIP-FFFFF  to  RCRA  Docket 
Information  Center,  Office  of  SoUd 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA 
HQ),  401  M  Street,  SW,  Washington,  DC 
20460.  Hand  deliveries  of  comments 
should  be  made  to  the  Arlington,  VA, 
address  listed  below.  Comments  may 
also  be  submitted  electronically  by 
sending  electronic  mail  through  the 
Internet  to:  rcra- 

docket@epamail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-98- 
RPIP-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  1, 1235 
Jefferson  Davis  Highway,  first  floor, 
Arlington,  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  the  pubUc  must  make 
an  appointment  by  calling  703-603- 
9230.  The  pubUc  may  copy  a  maximimi 
of  100  pages  from  any  regulatory  docket 
at  no  charge.  Additional  copies  cost 
$.15/page. 

Copies  of  the  original  ICR  may  be 
requested  from  the  docket  address  and 
phone  number  Usted  above  or  may  be 
found  on  the  Internet 


47278 


Federal  Register / Vol.  63,  No.  172 /Friday,  September  4,  1998 /Notices 


Follow  these  instructions  to  access 
the  information  electronically. 
WWW:  http://www.epa.gov/epaoswer/ 
hazwaste/permit/pubpart/ 
index.htm 
FTP:  ftp.epa.gov 
Login:  anonymous 
Password:  your  Internet  address 

Files  are  located  in  /pub/epaoswer. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  in  the 
RCRA  Information  Center  (the  RIC 
address  is  listed  above  in  the  section). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired).  In 
the  Washington  metropolitan  area,  call 
703/412-9610  or  TDD  703-412-3323. 
For  technical  information,  contact 
Toshia  King  at  703-308-7033. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  owners  and 
operators  of  faciUties  that  treat,  store,  or 
dispose  of  hazardous  waste  to  comply 
with  standards,  under  Section  3004  of 
RCRA,  that  are  necessary  to  protect 
human  health  and  the  envirormient. 

Title:  RCRA  Expanded  Public 
Participation,  EPA  ICR  Number  1688.03, 
OMB  Control  Number  2050-0149, 
expiration  date:  11/30/98. 

Abstract:  Congress  gave  EPA  broad 
authority  to  provide  for  public 
participation  in  the  RCRA  permitting 
process.  EPA  promulgated  requirements 
for  providing  additional  opportunities 
for  the  public  to  be  involved  in  the 
RCRA  permitting  process  at  40  CFR  Part 
124  §§  124.31  through  124.33  and  in 
Part  270  §§  270.62  and  270.66.  The  Part 
124  requirements  apply  to  all  types  of 
hazardous  waste  treatment,  storage,  and 
disposal  facilities,  unless  exempted 
under  a  specific  section;  the  Part  270 
requirements  apply  only  to  hazardous 
waste  combustors  planning  trial  bums. 

The  public  participation  regulations 
at  parts  124  and  270  were  promulgated 
by  EPA  under  the  authority  of  Subtitle 
C  in  RCRA  to  provide  earlier  and  better 
public  participation  in  the  hazardous 
waste  facility  permitting  process.  In 
summary  the  regulations  require  a 
permit  applicant  to  provide  notice  of 
and  hold  an  informal  meeting  with  the 
public  before  submitting  a  Part  B 
application,  and  to  submit  a  summary  of 
the  meeting  to  the  agency  (§  124.31). 
This  meeting  is  the  earliest  formal  step 
in  the  RCRA  permitting  process.  The 


agency  is  required  to  issue  a  public 
notice  when  it  receives  an  appUcation 
(§  124.32).  The  notice  informs  the 
recipient  that  the  facility  has  submitted 
a  permit  application  for  agency  review. 
Certain  facilities  (as  decided  by  the 
agency  director  on  a  case-by-case  basis) 
are  required  to  set  up  and  maintain  an 
information  repository(§  124.33).  Lastly, 
the  agency  is  required  to  issue  a  public 
notice  of  an  upcoming  trial  bum  at  a 
permitted  hazardous  waste  combustion 
facility  (§§  270.62(b)(6)  and 
270.66(d)(3)),  or  at  a  hazardous  waste 
combustion  facility  operating  under 
interim  status  (270.62(d)  and  270.66(g)). 

This  information  collection  targets  the 
reporting  frequency  and  requirements  of 
the  permit  and  assures  public 
involvement  regulations  are  met  by 
owners  or  operators.  The  reporting 
frequency  is  essential  to  assure  that  any 
changes  in  the  trial  bum  plans  or  in  the 
anticipated  permit  application  contents 
are  made  known  to  EPA  and  to  the 
public.  In  addition,  in  the  RCRA 
Expanded  Public  Participation  mle, 
EPA  promulgated  regulations  to  build 
upon  the  Part  124  requirements,  in 
support  of  the  Agency's  goal  to  enhance 
public  involvement  in  RCRA  permit- 
ting procedures.  These  requirements  are 
important  components  in  :  (1)  meeting 
its  statutory  mandate  to  promote  pubfic 
participation  in  the  development, 
revision,  and  implementation  of  any 
regulation  under  RCRA;  and  (2) 
achieving  EPA's  goal  of  enhancing 
public  involvement. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  soUcit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 


information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  EPA  estimated 
repondent  burden  hours  for  the 
information  collection  requirements 
associated  with  the  pre-application 
meeting  and  the  information  repository 
requirements.  The  estimated  number  of 
likely  respondents  subject  to  public 
participation  activities  required  imder 
this  collection  of  information  is  78.  The 
Agency  estimates  that  76  facilities  are 
expected  to  apply  for  permits  or  renew 
their  permits  each  year,  and  an 
additional  two  facilities  are  included  in 
this  universe  because  they  are  the 
percent  of  the  existing  RCRA  TSDFs 
expected  to  be  required  to  initiate 
information  repositories.  The  total 
annual  burden  to  respondents,  as 
estimated  for  all  public  participation 
reporting  and  recordkeeping  activities 
under  this  collection  of  information  is 
7,253  hours.  The  total  estimated  average 
annual  burden  cost  to  respondents 
required  to  perform  public  participation 
activities  imder  this  information 
collection  request  is  $320,590  ($311,384 
in  labor  cost,  $3,786  in  total  capital  cost, 
and  $5,420  in  O&M  cost).  The  estimates 
for  0&  M  cost  include  preparation  of 
multilingual  notices  and  the  purchase  of 
a  file  cabinet  to  retain  copies  and  other 
required  documentation.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  August  18, 1998. 
Barnes  Johnson, 

Acting  Director,  Office  of  Solid  Waste. 
[FR  Doc.  98-23814  Filed  &-3-98;  8:45  am] 
BtLUNG  CODE  85e»-SO-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-615»-«] 

Agency  Information  Collection 
Activities 

agency:  Enviromnental  Protection  . 
Agency  (EPA). 

action:  Notice. 

SUMMAflY:  In  compliance  vidth  the 
Paperwork  Reduction  Act  44  U.S.C. 
3501  et  seq.,  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/cv  continuing  Information 
Collecticm  Requests  (ICRs)  to  the  Office 
of  Management  and  Budget  (OMB). 
Before  sulHuitting  the  ICRs  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  infiwmation  collections  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  November  3, 1998. 

ADDRESSES:  Office  of  Enforcement  and 
Compliance  Assurance,  Office  of 
Compliance,  Mail  Code  2224A,  401  M 
Street  S.W.,  Washington,  D.C.  20406. 
Informaticm  may  also  be  acquired 
electronically  through  the  EnviroSense 
Bulletin  Board,  (703)  908-2090  or  the 
EnviroSense  WWW/Internet  Address, 
http://wastenot.inel.gov./envirosense/. 
All  responses  and  conunents  will  be 
collected  regularly  for  EnviroSense. 

Interested  persons  may  obtain  a  copy 
of  the  ICR  without  charge  by  calling 
•Sandy  Farmer  of  CHPPE  at  (202)  260- 
2740. 

FOR  FURTHER  INFORMATKM  CONTACT: 

NSPS  Subpart  Ea  and  Eb,  Joyce 
Chandler,  telephone/fax  (202)  564- 
0000/(202)  564-0038  or  e-mail 
chandIer.)oyce@epamail.epa.gov 

NSPS  Subpart  J  Tom  Ripp,  telephone/ 
fax  (202)  564-7003/(202)  564-0038  or 
e-mail  ripp.tom®  epamail.epa.gov 

NESHAP  Subpart  BB,  Rafael  Sanchez, 
telephone/fax  (202)  564-7028/(202) 
564-0038  or  e-mail 
sanchez.rafaeiOepamail.epa.gov 

NSPS  Subpart  N  and  Na,  Maria  Malave, 
telephone/fax  (202)  564-7027/(202) 
564-0038  or  e-mail 
malave.maria@epamail.epa.gov 

NSPS  Subpart  LL  and  UUU,  Charles 
Williams,  telephone/fax  (202)  564- 
7016/(202)  564-0038  or  e-mail: 
williams.charles@epa.gov 

Section  609,  Sandy  Jcmes,  telephcme/fax 
(202)  564-7038/(202)  564-0038  or  e- 
mail  )ones.sandra@epamail.epa.gov 


SUPPLEMENTARY  INFORMATKM: 

NSPS  SobputEa  and  Eb,  Municipal 
Waste  Combuators 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  that 
combust  municipal  waste. 

Title:  NSPS  Subpart  Ea  and  Eb, 
Municipal  Waste  Combustors,  OMB 
Control  Nimiber  2060-1506,  expires  1/ 
31/99. 

Abstract:  Emissions  from  municipal 
waste  combustors  cause  or  contribute  to 
air  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  The  NSPSs  for  subpart  Ea  and 
subpart  Eb,  therefore,  were  promulgated 
for  this  source  category.  The  pollutants 
of  concern  for  Subpart  Ea  are  municipal 
waste  combxistor  (MWC)  metals,  MWC 
organics,  MWC  acid  gases,  and  nitrogen 
oxides.  In  Subpart  Eb  the  additional 

fiollutants  of  concern  are  cadmium  (Cd), 
ead  (Pb),  and  mercury  (Hg).  This  ICR  is 
for  the  combination  of  the  existing 
information  collection  requests  in 
support  of  the  Clean  Air  Act.  The  NSPS 
Subpart  Ea  and  Eb  requires  owners  and 
operators  with  unit  capacity  above  225 
mg/day  to  notify  the  Agency  of  intent  to 
construct  and  initiate  operaticm  of  a 
new,  modified  or  reconstructed  MWC. 
The  notification  mxist  contain 
supporting  information  regarding  unit 
design  capacity,  the  calculations  used  to 
determine  capacity,  and  estimated  start- 
up dates. 

Owners  and  operators  of  the  affected 
facilities  described  must  notify  the 
Agency  of  the  date  of  construction  or 
reconstruction,  the  anticipated  and 
actual  startup  dates  and  notification  of 
any  physical  or  operation  change  to  an 
existing  facihty  which  may  increase  the 
regulated  pollutant  emission  rate. 
Owners  and  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  duration  of  the  startup, 
shutdown,  or  malfunction  in  the 
-operation  of  an  affected  fecility.  These 
notifications  and  records  are  required, 
in  general,  for  all  sources  subject  to 
NSPS.  In  addition,  facilities  subject  to 
subpart  £a  must  install  continuous 
monitoring  systems  (CMS)  to  monitor 
specified  operating  paiameters  to  ensure 
that  good  combustion  practices  are 
implemented  on  a  continuous  basis. 
Owners  and  operators  must  submit 
quarterly  and  annual  compfiance 
reports.  TTie  notification  and  reports 
enable  EPA  or  the  delegated  State 
regulatory  authority  to  determine  that 
the  best  demonstrated  technology  is 
installed  and  properly  operated  and 
maintained,  and  to  schedule 
inspections.  In  addition,  the  reporting 
and  record  keeping  requirement  for 
facilities  subject  to  subpart  Eb  include 


information  on  the  pollutants,  Cd,  Pb, 
Hg,and  fugitive  ash  emissions  testing 
and  MWC  siting  requirements.  As  the 
means  for  determining  compliance  with 
the  standards  for  Cd,  Pb,  Hg,  and 
fugitive  ash  emissions,  owners  and 
op«ators  are  required  to  collect  the 
necessary  information,  keep  records, 
and  submit  reports.  Owners  and 
operators  are  required  to  conduct  initial 
compliance  tests  and  annual  retests  for 
Cd,  Pb,  Hg,  and  fugitive  ash  emissions. 
As  a  means  of  determining  continuous 
compliance  for  Hg,  owners  and 
operators  are  required  to  keep  records  of 
the  weekly  amount  of  carbon  used  for 
the  activated  carbon  inyaction  and  to 
calculate  the  estimated  houriy  carbon 
injection  rate  for  hours  of  operation. 
Owners  and  operators  are  required  to 
submit  and  initial  compUance  report  for 
Cd,  Pb,  Hg,  and  fugitive  ash  emissions. 

Once  a  year,  owners  and  operators  are 
required  to  submit  an  annual  report  that 
indicates  the  emission  level  established 
during  the  annual  test  for  Cd,  Pb,  Hg. 
fugitive  ash  emissions  and  the  lowest 
calculated  hourly  carbon  feed  rate.  If  the 
emission  level  recorded  for  any  of  these 
pollutants  shows  emissions  above  the 
emission  limit  for  the  pollutant,  then 
the  owner  or  operator  is  required  to 
submit  a  semiannual  report  for  the 
calendar  half  during  which  the  test  was 
conducted  that  includes  the  test  report 
for  that  pollutant,  including  the 
explanation  for  the  exceedance.  If  the 
calculated  carbon  feed  rate  recorded 
show  a  carbon  injection  rate  lower  than 
the  carbon  injection  rate  estabUshed 
during  the  annual  compUance  test  for 
Hg,  then  the  owner  or  operator  is 
required  to  submit  the  recorded  and 
calculated  carbon  feed  rate  data  in  a 
semiannual  report  for  the  calendar  half 
in  which  the  date  was  recorded  and 
calculated.  Owners  or  operators  are  not 
required  to  submit  test  reports  unless  a 
pollutant  or  parameter  is  recorded  as 
exceeding  the  emission  limit  for  the 
pollutant  or  parameter. 

Owners  or  operators  of  faciUties 
subject  to  subpart  Eb  are  required  to 
maintain  records  of  initial  performance 
tests  and  all  annual  performance  retests 
for  compUance  with  Cd,  Pb,  and  Hg 
limits.  Owners  or  operators  are  required 
to  maintain  records  of  periodic  testing 
for  fugitive  ash  emissions.  All  records 
are  required  to  be  maintained  at  the 
source  for  a  period  of  five  years. 

Under  the  siting  requirements  of  the 
subpart  Eb  regulation,  owners  or 
operators  are  required  to  submit  the 
results  of  the  siting  analysis  and 
material  separation  plans,  hold  pubUc 
meeting  on  the  analysis  and  the  plan, 
and  submit  a  report  simimarizing  pubUc 
conunents  and  responses. 
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All  reports  required  under  these 
regulations  are  to  be  submitted  to  the 
respondent's  State  or  local  agency, 
whichever  has  been  delegated  NSPS 
enforcement  authority  by  EPA.  The 
information  will  be  used  solely  to 
determine  that  all  sources  subject  to  the 
NSPS  are  achieving  the  standards. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the. 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  collection  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected; 

(iv)  Minimize  the  burden  of  the 
collection  information  on  those  who  are 
to  respond,  including  through  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  90,219  hours.  For 
Subpart  Ea,  it  is  estimated  that  the 
annual  compliance  test  will  require  850 
hours,  while  the  quarterly  audits  will 
require  125  hours  and  36  hours 
respectively  for  in-situ  and  extractive. 
For  Subpart  Eb  the  burden  is  estimated 
as  227  hours  for  the  initial  performance 
test  and  test  report  (or  the  annual 
compliance  test  and  test  report]  for  a 
large  plant  consisting  of  three  affected 
units.  The  estimate  for  writing  the 
initial  notification  report  is  estimated  as 
2  hours,  while  the  report  writing  for  the 
annual  compliance  report  is  estimated 
as  1 7  hours.  The  burden  for  the  initial 
site  selection  analysis  and  report  is 
estimated  as  270  hours,  while  the 
burden  for  the  public  meeting  and 
comment  response  is  estimated  as  140 
hours.  Burden  means  the  total  time, 
effort,  or  Knancial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instruction; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing/maintaining 
information,  disclosing  and  providing 
information.  Additionally,  it  includes 
the  time  needed  to  adjust  the  existing 
ways  to  comply  with  any  previously 


applicable  instructions  and 
requirements,  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information,  search  data  sources, 
complete  and  review  the  collection  of 
information,  and  transmit  or  otherwise 
disclose  the  information.  The  estimated 
number  of  respondents  is  34.      r 

NSPS  Subpart  J,  Petroleum  Re&ieries 

Affected  entities:  Entities  p^entially 
affected  by  this  action  are  fluid  catalytic 
cracking  unit  catalyst  regenerators,  fuel 
gas  combustion  devices  and  all  Claus 
sulfur  recovery  plants  except-Claus 
plants  of  20  long  tons  per  day  or  less  at 
petroleum  refineries. 

Title:  New  Source  Performance 
Standards  (NSPS)  Subpart  J— Standards 
of  Performance  for  Petroleimi  Refineries. 
OMB  No.  2060-0022,  Expiration  Date: 
March  31, 1999. 

Abstract:  Owners  or  operators  of  the 
affected  facilities  described  must  make 
the  following  one-time-only  reports: 
notifications  of  the  anticipated  and 
actual  date  of  startup,  notification  of  the 
date  of  construction  or  reconstruction, 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  emission  rate  of 
any  regulated  air  pollutant,  notification 
of  the  date  upon  which  demonstration 
of  the  continuous  monitoring  system 
performance  commences,  notification  of 
the  date  of  the  initial  performance  test, 
and  results  of  the  performance  tests. 

Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  the  operation  of  an 
affected  facility,  or  malfunction  in  the 
operation  of  the  air  pollution  control 
device,  or  any  periods  diu-ing  which  the 
monitoring  system  is  inoperative.  These 
notifications,  reports  and  records  are 
required  in  general,  of  all  sources 
subject  to  NSPS. 

Recordkeeping  and  reporting 
requirements  specific  to  refineries 
consist  mainly  of  recording  the  average 
coke  bum-off  rate,  the  rate  of  fuel 
combustion,  and  the  hours  of  operation 
on  a  daily  basis.  The  owner  or  operator 
is  also  required  to  install  a  continuous 
emission  monitor  and  record  the 
emission  levels  of  opacity,  carbon 
monoxide,  and  sulfur  dioxide  or 
hydrogen  sulfide.  Owners  or  operators 
are  required  to  report  all  periods  of 
emissions  in  excess  of  the  standard. 

In  the  Administrator's  judgement, 
particulate  matter,  carbon  monoxide 
and  sulfur  dioxide  from  petroleum 
refineries  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  pubUc  health  or 
welfare.  Therefore,  New  Source 
Performance  Standards  have  been 


promulgated  for  this  source  category  as 
required  under  Section  111  of  the  Clean 
Air  Act. 

The  control  of  emissions  of 
particulate  matter,  carbon  monoxide 
and  sulfur  dioxide  from  petroleum 
refineries  requires  not  only  the 
installation  of  properly  designed 
equipment,  but  also  the  proper 
operation  and  maintenance  of  that 
equipment.  These  standards  rely  on  the 
capture  of  pollutants  vented  to  a  control 
device. 

To  ensure  compliance  with  these 
standards,  the  required  records  and 
reports  are  necessary  to  enable  the 
Administrator:  (1)  To  identify  new,  ' 

modified,  or  reconstructed  sources 
subject  to  the  standard;  (2)  to  ensure 
that  the  emission  limits  are  being 
achieved;  and  (3)  to  ensure  that 
emission  reduction  systems  are  being 
operated  and  maintained  properly.  In 
the  absence  of  such  information 
collection  requirements,  enforcement 
personnel  would  be  unable  to  determine 
whether  the  standards  are  being  met  on 
a  continuous  basis,  as  required  by  the 
Clean  Air  Act  and  in  accordance  with 
any  applicable  permit. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information,    . 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected; 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  Agency 
computed  the  burden  for  each  of  the 
recordkeeping  and  reporting 
requirements  applicable  to  the  industry 
for  the  currently  approved  1995 
Information  Collection  Request  (ICR). 
Where  appropriate,  the  Agency 
identified  specific  tasks  and  made 


Federal  Register /Vol.  63,  No.  172 /Friday,  September  4,  1998 /Notices 


47281 


assumptions,  while  being  consistent 
with  the  concept  of  burden  under  the 
Paper  Reduction  Act. 

Tlie  estimate  was  based  on  the 
assumption  that  there  would  be  no  new 
affected  facilities  each  year  and  that 
there  was  an  average  of  146  sources  in 
existence  for  the  three  years  covered  by 
the  ICR.  For  sdl  soiirces,  it  was  estimated 
that  it  would  take:  2236  person-hours  to 
fill  out  quarterly  and  semiannual 
emission  reports  (assiuning  65%  of  the 
sources  will  have  at  least  one  quarter 
with  excess  emissions  and  that  35%  of 
the  sources  will  have  to  report 
semiaimually. 

The  annual  average  annual  burden  to 
industry  over  the  past  three-year  period 
from  recordkeeping  and  reporting 
requirements  had  been  estimated  at 
19.045  person-hoiu^.  The  average 
annual  burden  to  industry  over  the  past 
three  years  was  estimated  to  be 
$579,920. 

This  estimate  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpt>ses  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collecticm  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  For  the  new, 
ICR  cost  estimates  for  the  required 
mcmitoring  systems  will  need  to  be 
included  La  the  overall  burden  estimate. 

NSPS  Subparts  and  Na,^  Primary  and 
.  Secondary  Eniasione  Fkom  Basic 
Oxygen  Process  Furnaces 

Affected  entities:  Entities  potentially 
affected.by  this  action  are  each  basic 
oxygen  process  furnaces  (BOPF)  in  a 
steel  plant  (Subpart  N — addresses 
primary  emissions  frran  BOPF),  and  any 
top-blo%vn  BOPF  and  hot  metal  transfer 
station  or  skimming  station  used  for  a 
bottom-blown  or  top-blown  BOPF 
(Subpart  Na — addresses  secondary 
emission  from  BOPF. 

Title:  New  Source  Perfbnnance 
Standards  (NSPS)  for  Primaiy  and 
Secondary  Emissions  frtmi  Basic  -. 
Oxygen  Process  Furnaces;  OMB  No. 
2060-0029;  EPA  No.  1069-05; 
Expiration  Date,  March  31, 1999. 

Abstract:  In  addition  to  the 
monitoring,  record  keeping  and 
notification  requirements  specified  in 
the  General  Provisiuis  in  §  60.7(a),  (b), 
(d)  and  (0,  and  §  60.8(a)  and  (d),  owners 
or  operators  are  to  comply  with  the 


requirements  specified  in  NAPS 
Subparts  N  and  Na,  will  install, 
calibrate,  maintain,  and  continuously 
operate  pressure  loss  and  water  supply 
pressure  monitoring  devices  (for  sources 
using  venturi  scrubbers),  as  specified  in 
40  CFR  60.143(b). 

Owners/operators  will  install, 
calibrate,  operate  and  maintain  a 
monitoring  device  that  continually 
measures  and  records  for  each  steel 
production  cycle  the  Various  rates  ot 
levels  of  the  exhaust  ventilation  at  each 
phase  of  the  cycle  through  each  duct  of 
the  secondary  emission  capture  system, 
as  specified  in  40  CFR  60.143a(a). 
Owners/operators  are  to  maintain 
continuous  records  of  all  monitoring 
device  measurements  {i.e.,  measiuement 
of  the  water  supply  pressure  and 
pressure  loss  through  the  venturi 
scrubber  emission  control  equipment, 
and  measurement  of  the  various  rates  or 
levels  of  the  exhaust  ventilation  at  each 
phase  of  the  cycle  through  each  duct  of 
the  secondary  emission  capture  system), 
as  specified  in  40  CFR  60.143(b)  and 
60.143a. 

Ovtmers/operators  subject  to  NSPS 
Subpart  B,  will  report  on  a  semiaimual 
basis,  all  measurements  of  monitoring 
devices  that  average  more  than  ten 
percent  below  the  average  results 
maintained  during  the  most  recent 
performance  test,  as  specified  in  40  CFR 
60.143(c),  60.143a(d)  and  60.143a(e). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infonnation 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  r^ulations  are  listed 
in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  bturden  of  die 
proposed  collection  of  information, 
including  the  ^mlidity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
infbrmaticBi  technology,  e.g.,  pwrnitting 
electronic  submission  of  responses. 

Burden  StatemexttTbB  Ageiacy 
computed  the  burden  for  each  of  the 


recordkeeping  and  reporting 
requirements  applicable  to  the  industry 
for  the  currently  approved  1996 
Information  Collection  Request  (ICR). 
Where  appropriate,  the  Agency 
identified  specific  tasks  and  made 
assmnptions,  while  being  consistent 
with  the  concept  of  burden  under  the 
Paper  Reduction  Act.  A  burden  means 
the  total  time,  effort,  or  financial 
resouirces  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  tp  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  informatioiL 

This  estimate  is  based  on  the 
assxunptions  that  there  would  be  no  new 
sources  over  the  three  years  of  the 
existing  ICR  and  that  there  were 
approximately  24  sources  in  existence  at 
the  start  of  the  three  years  covered  by 
the  ICR.  The  aimual  biutlen  of  reporting 
and  recordkeeping  requirements  for 
facilities  subject  to  Subparts  N  and  Na 
are  summarized  by  the  following 
infmnation.  The  estimates  on  reporting 
requirements  are  as  follows:  (1)  Read 
Infractions  (1  person-hour)  and  (2) 
PerfonnancM  test  (194  person-hours). 
The  estimates  for  report  writing  are 
based  on:  (1)  Notification  requirements  . 
(0  person-hours);  (2)  Report  of 
performance  tests  (32  person-hours); 
and,  (3)  Semiannual  report  of  low 
pressures  (10  person-hours).  The         ^ 
estimates  for  reporting  requirements  am 
based  on:  (1)  AU  existing  soiuces  use 
venturi  scrubbers'  emission  control 
systems  and  half  have  reportable  low 
pressure  for  which  they  submit  a 
semiannual  report;  (2)  ten  percent  of  the 
existing  sources  are  requesiad  by  the 
regulatory  agency  to  conduct  a 
performance  test;  and,  (3)  records  of 
operating  parameters  of  continuous 
mcmitoring  system  being  recorded  365 
days  pw  year.  Records  must  be  kept  for 
a  periiod  of  two  years  following  the  date 
of  meaJsurements.  maintenance  reports, 
and  records.  Hm  average  burden  to 
industry  over  the  three  years  of  the 
current  ICR  from  these  recordkeeping 
and  reporting  requirements  was 
estimated  to  be  2,974.8  person-hours. 
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NSPS  Subpart  LL  for  Metallic  Mineral 
Processing  Plants 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
produce  emissions  from  metallic 
mineral  processing  plants  subject  to 
NSPS. 

Title:  NSPS  for  Metallic  Mineral 
Processing  Plants  Subpart  LL  OMB  # 
2060-0016  EPA  #  0982.06. 

Abstract:  The  Administrator  has 
judged  that  PM  emissions  from  metallic 
mineral  processing  plants  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be'anticipated  to  endanger 
health  or  welfare.  Owners/operators  of 
metallic  mineral  processing  plants  must 
notify  EPA  of  construction, 
modification,  startups,  shut  downs,  date 
and  results  of  an  initial  performance 
test.  Owner/  operators  with  facilities 
using  any  wet  scrubbing  device  will 
install,  calibrate,  and  maintain 
continuous  monitoring  devices  to 
measure  pressure  drops  and  flow  rate. 
Weekly  records  of  the  pressure  drop  and 
flow  rates  are  to  be  maintained,  and 
semiannual  reports  are  to  1)0  submitted 
when  the  pressure  drops  and  flow  rate 
differ  30%  from  the  most  recent 
performance  test. 

Under  the  New  Source  Performance 
Standards  (NSPS)  for  MetaUic  Mineral 
Processing  Plants  an  affected  facility  is 
each  crusher  and  screen  in  open-pit 
mines;  each  crusher,  screen,  bucket 
elevator,  conveyer  belt  transfer  point, 
thermal  dryer,  product  packaging 
station,  storage  bin,  enclosed  storage 
area,  truck  loading  and  unloading 
station,  railroad  car  loading  and 
unloading  station,  railroad  car  loading 
and  unloading  station  at  the  mill  or 
concentrator,  commencing  construction, 
modification  or  reconstruction  after  the 
date  of  proposal.  The  NSPS  does  not 
apply  to  faciUties  located  in 
imdergroimd  mines,  or  to  facilities 
performing  the  beneficiation  of  uranium 
ore  at  uranium  ore  processing  plants. 

Approximately  22  sources  are 
currently  subject  to  the  standards. 
Particulate  Matter  (PM)  is  the  pollutant 
regulated  under  this  Subpart.  The 
standards  limit  particulate  emissions 
from  the  stack  to  0.05  grams  per  dry 
standard  cubic  meter  and  to  7%  opacity 
requirement.  No  affected  facility  may 
discharge  any  process  fugitive  emissions 
that  exhibit  greater  than  10%  opacity. 
Owmers  and  operators  must  maike  the 
following  one-time  reports:  notification 
of  the  date  of  construction  or 
reconstruction;  notification  of  the  dates 
of  startup:  notification  of  any  physical 
or  operational  change  to  an  existing 
facility  which  may  increase  the 
regulated  pollutant  emissions  rate; 


notification  of  the  demonstration  of  the 
Continuous  Monitoring  Systems  (CMS); 
notification  of  the  date  of  initial 
performance  tests;  and  the  results  of  the 
initial  performance  test. 

Owners  or  operators  are  also  required 
to  maintain  records  of  the  occurrence 
and  duration  of  any  startup,  shutdown, 
or  malfunction  in  the  operation  of  an 
effected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  These  notifications,  reports 
and  records  are  required,  in  general,  of 
all  sources  subject  to  NSPS. 

Record  keeping  and  reporting 
requirements  specific  to  metallic 
mineral  processing  plants  consist  of  the 
measurements  of  ihe  pressure  drop  and 
flow  rate  across  the  scrubber.  Records  of 
startup,  shutdowns,  and  malfimctions 
should  be  reported  semiannually. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected; 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual 
reporting  burden  disaggregated  to  show 
the  estimated  average  burden  hours  per 
response,  the  proposed  frequency  of 
response,  and  the  estimated  nvunber  of 
likely  respondents.  For  example, 
notification  of  anticipated  startup  2 
hours,  of  actual  startup  2  hours,  initial 
performance  test  330  hours, 
demonstration  of  CMS  4  hours, 
semiannual  scrubber  malfunction  report 
8  hours.  This  estimate  assumes  that  20 
percent  of  initial  performance  tests  must 
be  repeated  due  to  failure,  an  operation 
of  250  days  per  year  and  an  hourly  wage 
of  $  17.09  plus  110  percent  overhead.  It 
includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  infonnation,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 


any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
infonnation;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  49  CFR 
Part  9  and  48  CFR  Chapter  15. 

NSPS  for  Subpart  UUU,  Calciners  and 
Dryers  in  Mineral  Industries 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  NSPS  for  Calciners  and 
Dryers  in  Mineral  Industries. 

Title:  NSPS  for  Calciners  and  Dryers 
in  Mineral  Industries  40  CFR  Part  60 
Subpart  UUU.  Expiration  Date  03/31/99. 

Abstract:  Under  the  New  Source 
Performance  Standards  (NSPS)  for 
Calciners  and  Dryers  in  Mineral 
Industries,  Subpart  UUU,  proposed 
April  23, 1986  and  promulgated  on 
September  28, 1992,  affected  facilities 
are  those  plants  that  process  or  produce 
any  of  the  following  minerals  or  their 
concentrates:  Alumina,  ball  clay, 
bentonite,  diatomite,  feldspar,  fire  clay, 
fuller's  earth,  gypsum,  industrial  sand, 
kaolin,  lightweight  aggregate, 
magnesium  compounds,  perlite,  roofing 
granules,  talc,  titaniimi  dioxide,  and 
vermiculite.  The  affected  facility  as 
listed  above  would  be  each  new, 
modified  or  reconstructed  calciner  or 
dryer.  The  types  of  dryers  to  which  the 
standards  apply  include:  rotary  (direct), 
rotary  (indirect),  fltiid  bed.  vibrating 
grate,  flash,  and  spray  dryers.  The  types 
of  calciners  to  which  the  standards 
apply  include:  Rotary,  flash,  and  kettle 
calciners;  multiple  hearth  furnaces  and 
expansion  furnaces.  Affected  facilities 
subject  to  NSPS  LL,  Metallic  Mineral 
Processing  Plants,  are  not  subject  to  this 
Subpart 

■  Approximately  150  sources  are 
currently  subject  to  the  standard,  and 
approximately  5  sources  per  year 
become  subject.  Particulate  matter  is  the 
pollutant  regulated  under  this  Subpart. 
The  Administrator  lias  judged  that  PM 
emissions  from  Calciners  and  Dryers 
cause  or  contribute  to  air  pollution  that 
may  reasonably  be  anticipated  to 
endanger  public  health  and  welfare. 
Owners  or  operators  of  the  affected 
facilities  must  make  the  one-time-only 
reports:  notification  of  the  date  of 
construction  or  reconstruction; 
notification  of  the  anticipated  and 
actual  dates  of  startup;  notification  of 
any  physical  or  operational  change  to  an 
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existing  facility  which  may  increase  the 
regulated  pollutant  emission  rate; 
notification  of  demonstration  of  the 
continuous  monitoring  system  (CMS); 
notification  of  the  date  of  the  initial 
performance  test;  and  the  results  of  the 
initial  performance  test.  Owners  or 
operators  are  also  required  to  maintain 
records  of  the  occurrence  and  duration 
of  any  startup,  shutdown,  or 
malfiinction  in  the  operation  of  an 
affected  facility,  for  any  period  during 
which  the  monitoring  system  is 
inoperative.  These  notifications,  reports 
and  records  are  required,  in  general,  of 
all  sources  subject  to  NSPS. 

Reporting  requirements,  for  this 
industry  currently  include  semiannual 
reports  of  instances  of  exceedance  of 
control  device  operating  parameters. 
Semiannual  excess  emission  reports  and 
monitoring  system  performance  reports 
shall  include  the  exceedances  of  control 
device  operating  parameters  (specified 
in  §  60.735,  Recordkeeping  and 
Reporting),  the  date  and  time  of  the 
exceedance  or  deviance,  the  nature  and 
cause  of  the  malfunction  (if  known) 
corrective  measures  taken,  and 
identification  of  the  time  period  during 
viduch  the  CMS  was  inoperative  (this 
does  not  include  zero  and  span  checks 
nor  typical  repairs/adjustments). 

In  order  to  ensure  compliance  with 
the  standards  promulgated  to  protect 
public  health,  adequate  recordkeeping 
and  reporting  is  necessary.  In  the 
absence  of  such  information 
enforcement  persoimel  would  be  unable 
to  determine  ^«^ether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 
Recordkeeping  and  reporting  is 
mandatory  under  this  regulation. 
Records  must  be  kept  for  2  years. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  requiriad  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbera  for  EPA's  regulations  are  listed 
in  CFR  60.735. 

the  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency 's  estimate  of  the  biiirden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(iv)  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  only  type  of 
industry  Cost  associated  with  the 
information  collection  activity  in  the 
standards  are  labor  costs.  This 
infonnation  collection  is  consistent  and 
compatible,  to  the  maximum  extent 
practicable,  with  the  respondents 
existing  reporting  or  recordkeeping 
practices.  The  average  annual  burden  to 
industry  over  the  next  three  years  from 
these  recordkeeping  and  reporting 
requirements  is  estimated  at  330  hours 
for  performance  test,  assuming  20 
percent  of  performance  test  must  be 
repeated.  100  hours  for  continiKMis 
opacity  monitoring  (COM).  2  hours 
scrubber  demonstration,  18  hours 
method  9  testing,  4  hours  recalibration 
of  COM,  4  hours  recalibration  of 
scrubber,  2  hours  for  notification  of 
construction,  startups,  performance  tests 
and  16  houra  for  reports  of  excess 
emissions. 

This  estimate  assumes  250  days  of 
operation  per  year,  that  12  facilities  will 
have  personnel  certified  for  Method  9 
testing,  that  20%  employ  scrubbers  and 
80%  use  dry  control  devices.  This 
estimate  includes  the  time  needed  to 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information,, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  writh  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  infonnation. 

NESHAP  Subpart  BB  Benzene 
Emissions  From  Balk  Transfier 
Operations 

Affected  entities:  Entities  affected  by 
this  action  are  those  which  the  total  of 
all  loading  racks  at  which  benzene  is 
loaded  into  taiik  trucks,  railcars,  or 
maiine  vessels  at  each  benzene 
production  facility  and  each  bulk 
terminal. 

Title:  NESHAP  for  Benzene  Emissions 
from  Bulk  Transfn  Operations — 40  CFR 
Part  61,  Subpart  BB.  OMB  No.  2060- 
0182.  Expiration  Date:  1/31/99. 

Abstract;  The  National  Emission 
Standards  for  Benzene  Emissions  fix>m 


Benzene  Transfer  Operations  were 
proposed  on  September  14, 1989  and 
promulgated  on  March  7, 1990.  The 
standards  are  codified  at  40  CFR  part  61, 
Subpart  BB. 

these  standards  apply  to  the 
following  facilities  in  benzene  transfier 
operations:  TTie  total  of  all  loading  racks 
at  which  benzene  is  loaded  into  tank 
trudu,  railcars,  or  marine  vessels  at 
each  benzene  production  faciUty  and 
each  bulk  terminal.  Specifically 
exempted  irom  the  regulation  are 
loading  racks  at  which  only  the 
following  are  loaded:  Benzene-laden 
waste  (covered  under  Subpart  FF  of  Part 
61),  gasoline,  crude  oil,  natural  gas 
liquids,  petroleum  distillates  (e.g.,  friel 
oil,  diesel,  or  kerosene),  or  benzene- 
laden  Uquid  fit)m  coke  by-product 
recovery  plants.  Any  affected  facility 
which  loads  only  liquid  containing  less 
than  70  weight-percent  benzene  or 
whose  aimual  benzene  loading  is  less 
than  1.3  million  liters  of  70  weight- 
percent  or  more  benzene  is  exempt  frx)m 
the  control  requirements  and  need  only 
maintain  records  and  submit  an  initial 
report.  The  control  requirements  for 
bulk  transfer  facilities  require  that 
benzene  emissions  be  routed  to  a 
control  device  that  achieves  a  98 
weight-percent  emissions  reduction, 
and  (2)  that  loading  of  benzene  be 
limited  to  vapor-ti^t  tank  trucks  or 
vapor-tight  railcare. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  the 
following  one-time-only  notices  or 
reports:  notification  of  anticipated 
startup;  notification  of  actual  startup: 
initial  compliance  report  (or  control 
exemption  by  sources  below  cut  off ); 
notification  of  emission  tests,  report 
following  an  emission  test;  notification 
of  a  monitcMing  system  performance 
test;  and  report  following  a  monitoring 
system  performance  test.  These 
notifications  and  reports  are  general 
provisions  and  required  of  all  sources 
subject  to  any  NESHAP. 

Monitoring  and  recording 
requirements  specific  to  benzene 
transfer  operating  include  vapor- 
tightness  dociunentation,  and 
monitoring  and  operation  parameters 
specific  to  the  control  method  chosen 
(incinerator,  vent  valves  status,  steam 
generator,  process  heater,  flare,  carbon 
adsorption).  Sources  must  maintain 
records  of  periods  exceeding  most 
recent  performance  test  parameters, 
including  the  date  and  time  of  any 
exceedance  or  deviation,  the  nature  and 
cause  of  the  malfrmction  and  corrective 
measures  taken. 

Owners  or  operators  are  also  required 
to  maintain  records  of  the  occuirence 
and  duration  of  any  period  during 
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which  the  monitoring  system  is  v 
malfunctioning  or  inoperative. 
Reporting  requirements  specific  to 
benzene  transfer  operations  include  an 
initial  engineering  report  and  a 
quarterly  report  by  affected  fecilities 
subject  to  the  standards  at  §  61.302.  The 
quarterly  reports  include  excess 
emissions  and  deviations  in  operating 
parameters.  Sources  not  subject  to  the 
control  standards  must  continue  to 
record  information  and  must  file  a 
report  only  the  first  year. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information: 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Burden  Statement:  The  majority  of 
industry  costs  associated  with  the 
information  collection  activity  in  the 
standards  are  labor  costs.  The  current 
average  annual  burden  to  industry  from 
these  recordkeeping  and  reporting 
leqxiirements  is  estimated  at  14,685 
person-hours.  The  respondent  costs 
have  been  calculated  on  the  basis  of 
$14.50  per  hour  plus  110  pocent 
overhead.  The  ciurent  average  annual 
burden  to  industry  is  estimated  to  be 
$447,158. 

Jn  addition  to  the  loading  rack 
affected  fedlities,  owners  and  operators 
of  tank  trucks,  railcars,  and  marine 
vessels  are  also  impacted  by  the 
standards.  Based  upon  available 
information,  it  has  been  estimated  that 
there  are  97  tank  trucks  and  railcars, 
and  131  marine  vessels  subject  to  the 
standards.  All  tank  trucks  and  railcars 
must  be  tested  annually  to  ensure  vapor- 
tightness.  Marine  vessels  must  either  be 
checked  for  vapor-tightness  or  operated 
at  negative  pressure.  In  calculations  of 
burden,  65  marine  vessels  are  assumed 
to  conduct  vapor-tightness  tests. 

No  person  is  required  to  respond  to  a 
colle(^n  of  information  imless  it 
displays  a  currently  valid  OMB  control 
nimiber.  The  OMB  control  numbers  for 
EPA's  regulations  are  displayed  in  40 
CFR  Part  9. 


NSPS  for  Section  609  Motor  Vehicle  Air 
Conditioners 

Affected  entfties:  Entities  afiacted  by 
this  action  are  those  which  produce 
emissions  subject  to  Section  609  Motor 
vehicle  air  conditioners. 

THle:  Servicing  of  Motor  Vehicle  Air 
Conditioners,  OMB  Control  No.  2060- 
0247,  expiring  1/31/99. 

Abstract.  In  1992,  EPA  developed 
regulations  under  section  609  of  the 
Clean  Air  Act  Amendments  of  1990 
(Act)  for  the  recycling  of 
chlorofluorocarbons  in  motor  vehicle  air 
conditioners.  The  regulations  were 
published  in  57  FR  31240,  and  are 
codified  at  40  CFR  Subpart  B  (Section 
82.30  et  seq.).  The  regulation  establishes 
standards  and  requirements  for  the 
servicing  of  MVACs  that  use  any 
refrigerant  other  than  CFC-12.  The 
information  requested  for  all  entities 
that  service  motor  vehicle  air 
conditioning  is  required  by  Section 
609(d)  of  the  Act.  Proposed  automotive 
technician  certification  programs  are 
required  to  be  approved  by  EPA  in 
Section  609(d)(4).  Section  609(bM2)(A) 
requires  the  approval  of  independent 
laboratories  by  EPA.  The  submission  of 
data  for  EPA  determination  of 
substantially  identical  equipment  is 
addressed  by  Section  609(b)(2)(B).  The 
record  keeping  requirements  for  the 
motor  vehicle  recycling  progrem  are 
derived  bom  Section  114  of  the  Act.  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbMsfty 
EPA's  regulations  are  listed  in  40  CFR 
Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  v^ether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
incliiding  the  vahdity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
medianical.  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statements:  The  Agency 
estimates  that  are  no  capital/start-up 


costs  associated  with  the  requirements 
of  section  609  and  therefore  with  the 
renewal  of  this  information  collection 
request. 

This  renewal  shows  a  significant 
reduction  in  burden  from  the  original 
information  collection  request.  This 
reduction  is  due  primarily  to  revisions 
in  the  estimates  of  the  number  of  service 
facilities  that  must  complete 
certifications  for  the  eqiupment  they 
have  purchased.  The  Agency  estimates 
that  no  more  than  10,000  existing 
facilities,  plus  4,000  new  facilities,  will 
need  to  complete  the  certification  form 
in  any  year.  In  addition,  the  reduction 
in  burden  hours  from  the  original  ICR  is 
due  in  part  to  a  revision  in  the  estimate 
of  the  time  it  takes  for  a  service  facility 
manager  to  fill  out  the  certification 
form.  Compiling  certification 
information  and  submitting  it  to  EPA 
estimated  to  a  half  hour  based  on  the 
limited  nature  of  the  information 
requested,  and  ease  of  obtaining  the 
information.  Compiling  information 
from  training  programs  and  submitting 
it  to  EPA  is  estimated  at  two  hours 
because  of  the  brief  nature  of  the 
docimient.  The  information  can  easily 
be  incorporated  into  an  establishment's 
mailing  system.  Compiling  infcnrmation 
on  the  independent  laboratory 
equipment  testing  programs,  requires 
indep«id«it  lalxnatoiies  to  assemble 
test  methodology,  list  equipm«it 
requirements  and  review  the  SAE 
standards.  EPA  estimated  an  hour  to 
compile  information.  Substantially 
idmtical  eqtiipment  submission  of 
information  is  estimated  at  an  hour  to 
obtain  information  frt>m  a  standard 
equipment  owners  manual.  Small 
containers  purchased  for  resale  only, 
EPA  estimated  an  hour  of  industry  time 
fior  record  keeping  requirements.  To 
record  names  and  addresses  of  off  site 
Redamation  or  Recycling,  EPA 
estimated  five  minutes  based  on  the 
limited  natiue  of  the  infbnmaticm 
requested  and  ease  of  obtaining  the  - 
information.  For  industry  to  maintain 
information  on  all  equipment  operators 
and  certified  technicians,  the  time 
burden  was  estimated  at  five  minutes 
based  on  the  limited  nature  of  the 
information  requested  and  the  ease  of 
obtaining  the  information.  These 
estimates  include  the  time  needed  to 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting. 
vaUdating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  infonhation;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 


Federal  Register / Vol.  63,  No.  172/Friday,  September  4,  1998 /Notices 


47285 


requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  August  28. 1998. 
Bruce  R.  Weddle, 

Acting  Director,  Office  of  Compliance. 
(FR  Doc.  98-23890  Filed  9-3-98:  8:45  am] 
BILUNG  CODE  6560-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6156-7] 

RIN  2040-AC20 

Effluent  Guidelines  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  effluent  guidelines 

plan. 

SUMMARY:  Today's  notice  announces  the 
Agency's  plans  for  developing  new  and 
revised  effluent  guidelines,  which 
regulate  industrial  discharges  to  surface 
waters  and  to  publicly  owned  treatment 
works.  Section  304(m)  of  the  Clean 
Water  Act  (CWA)  requires  EPA  to 


publish  a  biennial  EHluent  Guidelines 
Plan.  The  Agency  published  a  proposed 
plan  on  May  28, 1998,  and  public 
comments  on  the  proposed  plan  are 
discussed  in  today's  notice. 

EFFECTIVE  DATE:  October  5, 1998. 

ADDRESSES:  The  public  record  for  this 
notice  is  available  for  review  in  the  EPA 
Water  Docket,  401  M  Street,  S.W., 
Washington,  D.C.  For  access  to  Docket 
materials,  call  (202)  260-3027  between 
9  a.m.  and  3  p.m.  for  an  appointment. 
The  EPA  public  information  regulation 
(40  CFR  Part  2)  provides  that  a 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Strassler,  Engineering  and  Analysis 
Division  (4303),  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  D.C.  20460;  telephone  202- 
260-7150. 

SUPPLEMENTARY  INFORMATION: 

I.  Regulated  Entities 

II.  Legal  Authority 

III.  Introduction 

A.  Purpose  of  Today's  Notice 

B.  Overview  of  Today's  Notice 

IV.  1998  Proposed  Effluent  Guidelines  Plan 

V.  1998  Effluent  Guidelines  Plan 


A.  Regulations 

1.  Ongoing  Rulemakings 

2.  Future  Regulations 

B.  Preliminary  Studies 

C.  Summary  of  Changes  from  the  Proposed 
Plan 

D.  Updates  on  Rulemaking  Activities 

1.  Transportation  Equipment  Cleaning 

2.  Pharmaceutical  Manufacturing 

3.  Pulp,  Paper  and  Paperboard 

4.  Centralized  Waste  Treatment 

VI.  Public  Comments 

A.  Ongoing  Rulemaking  Projects  and 
Studies 

B.  Aquaculture 

C.  Metal  Molding  and  Casting  (Foundries) 
.  D.  Ore  Mining 

E.  Plan  for  Future  Activities 

VII.  Economic  Impact  Assessment 

VIII.  Executive  Order  12866 
Appendix  A — Effluent  Guidelines 

Rulemaking  Projects  and  Preliminary 
Studies 

I.  Regulated  Entities 

Today's  plan  does  not  contain 
regulatory  requirements  and  does  not 
provide  specific  definitions  for  each 
industrial  category.  Entities  potentially 
affected  by  decisions  regarding  the  plan 
are  listed  below. 


Category  of  entity 

Examples  of  potentially  affected  entities 

Industry/Commercial  

Agriculture 

Federal  Government 

Pulp,  Paper  and  Paperboard;  Oil  and  Gas  Extraction;  Centralized  Waste  Treatment;  Ptiarma- 
ceutical  Manufacturing;  Metal  Products  and  Machinery  (including  electroplating,  metal  finish- 
ing); Landfills;  Industrial  Waste  Comtxistors  (Incinerators);  industrial  Laundries;  Traaspor- 
tation  Equipment  Cleaning  (tank  trucks,  railroad  tank  cars,  barge  tanks);  Iron  and  Steel 
Manufacturing;  Coal  Mining;  Petroleum  Refining;  Textile  Mills;  Inorganic  Chemicals;  Steam 
Electric  Power  Generating;  Photographic  Processing;  Chemical  Formulating,  Packaging  and 
Repackaging;  Airports. 

Feedlots  (swine,  poultry,  dairy  and  beef  cattle);  Fish  Hatcheries  and  Farms  (Aquaculture). 

Metal  Products  and  Machinery  (including  electroplating,  metal  finishing);  Landfills;  Airports. 

State  Government '. 

Metal  Products  and  Machinery  (including  electroplating,  metal  finishing);  Municipal  Separate 

Storm  Sewer  Systems  (Urban  Storm  Water);  Landfills;  Airports. 
Metal  Products  and  Machinery  (including  electroplating,  metal  finishing);  Muncipal  Separate 

Storm  Sewer  Systems  (Urban  Stonn  Water);  Landfills;  Airports. 

Local  Government 

To  determine  whether  your  facility 
would  be  regulated,  you  should 
carefully  examine  the  applicability 
criteria  in  the  appropriate  proposed  rule 
(previously  published  or  forthcoming). 
Not  all  of  the  categories  listed  in  the 
above  table  have  been  selected  for 
rulemaking.  Citations  for  previously 
published  proposed  rules  and  schedules 
for  forthcoming  proposed  rules  are 
provided  in  Appendix  A  of  today's 
notice. 

II.  Legal  Authority 

Today's  notice  is  published  under  the 
authority  of  Section  304(m)  of  the  Clean 
Water  Act,  33  U.S.C.  1314(m). 


ni.  Introduction 

A.  Purpose  of  Today's  Notice 

Today's  notice  announces  the 
Agency's  fourth  biennial  plan  for 
developing  new  and  revised  effluent 
guidelines  pursuant  to  Section  304(m) 
oftiieCWA. 

EPA  published  a  proposed  Effluent 
Guidelines  Plan  (the  "Proposed  Plan") 
on  May  28, 1998  (63  FR  29203).  The      ' 
Agency  accepted  comment  on  the  notice 
until  July  27, 1998.  Today's  notice 
summarizes  and  addresses  the  major 
comments  the  Agency  received. 

B.  Overview  of  Today's  Notice 

The  Agency  intends  to  develop 
effluent  limitation  guidelines  and 
standards  ("eflluent  gmdelines")  as 
follows: 


1.  Continue  development  of  eleven 
rules  listed  in  the  Proposed  Plan.  The 
categories  are:  Pulp,  Paper  and 
Paperboard,  Phases  2  and  3;  Centralized 
Waste  Treatment;  Metal  Products  and 
Machinery;  Landfills;  Industrial  Waste 
Combust ors  (Incinerators);  Industrial 
Laundries;  Transportation  Equipment 
Cleaning;  Iron  and  Steel  Manufacturing; 
Oil  and  Gas  Extraction  (Synthetic-Based 
Drilling  Fluids);  Coal  Mining  (Remining 
and  Western  subcategories);  and 
Feedlots  (Poultry  and  Swine 
subcategories). 

2.  Begin  development  of  rules  for  two 
additional  categories  (new  or  revised)  by 
December  1998,  one  of  which  is 
currently  planned  to  be  Feedlots  (Beef 
and  Dairy  Cattie). 
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3.  Complete  preliminary  studies  on 
Feedlots,  Urban  Storm  Water,  and 
Airport  E>eicing. 

4.  Plan  for  development  of  two 
additional  effluent  guidelines,  either 
new  or  revised.  EPA's  current  plan  is  to 
begin  development  of  two  rules  by 
December  1999. 

IV.  1998  Proposed  EfiQuent  Guidelines 
Plan 

In  the  Proposed  Plan,  EPA  described 
its  intent  to  continue  development  of 
ongoing  rulemakings,  develop 
additional  rules,  and  conduct 


preliminary  studies.  The  Proposed  Plan 
set  forth  EPA's  rationale  for  the 
selection  of  particular  industries  as 
candidates  for  new  or  revised  effluent 
guidelines.  The  Proposed  Plan  also 
described  the  relevant  statutory 
firamework,  the  components  and  process 
for  development  of  an  effluent 
guidelines  regulation,  and  other 
background  information.  The  principal 
elements  of  the  Proposed  Plan  were 
designed  to  implement  Section  304(m) 
and  a  Consent  Decree  in  Natural 
Resources  Defense  Council  et  al.  v. 
Browner  {D.D.C.  89-2980,  January  31, 


1992,  as  modified)  (the  "Consent 
Decree").  See  63  FR  29204-29207. 

V.  1998  EfiQuent  Guidelines  Plan 

EPA's  1998  Effluent  Guidelines  Plan 
is  set  forth  below.  Today's  Plan  is 
substantively  identical  to  the  Proposed 
Plan. 

A.  Regulations  ^ 

1.  Ongoing  Rulemakings 

The  Agency  is  currently  in  the 
process  of  developing  new  or  revised 
effluent  guidelines  for  the  categories  are 
set  forth  in  Table  1. 


Table  l .— EFFLUE^f^  Guideunes  Currently  Under  Development 


Category 


Proposal 


Consent  decree  or 
publication  date 


Final  action 


Consent 
decree 


Pulp,  Paper  and  Paperboard,  Phases  2  &  3 

Centralized  Waste  Treatment 

Metal  Products  and  Machinery „ 

Industrial  Laundries  — 

Landfills .'.; 

Industrial  Waste  Combustors  (Incinerators) ~ 

Transportation  Equipment  Gleaning 

Oil  and  Gas  Extraction  (Synthetic  Drilling  Ruids) 

Iron  and  Steel  Manufacturing 

Coal  Mining 

Feedtots  (Poultry  and  Swine  Suixategories) 


12/17/93 

*1/27/95,  FaH  1998 

25/30/95,  -HVOO 

12/17/97 .. 

23^1^ 

2/6/98 

6/25/98 

12/98 

312/98 

12/99 

12/99 


'2000-2002 

38/15/99 

12/02 

6/99 

11/99 

11/99 

6/15/00 

12/00 

312/00 

12/01 

12/01 


'  The  Pulp,  Paper  and  Papertxiard  rulemaking  is  not  covered  by  the  January  31 ,  1992,  consent  decree  and  dates  reflect  projected  dates  for 
final  promulgation  of  the  2  phases. 

2  5/30/95  proposal  covered  Phase  1  MP&M  facilities  only.  Proposal  in  10/00  will  cover  Phase  1  and  2  facilities  combined. 

3  EPA  is  discussing  extensions  to  consent  decree  dates  with  plaintitf  Natural  Resources  Defense  Courwil  (NRDC). 

'A  re-proposal  for  the  Centralized  Waste  Treatment  category  is  planned  for  Fall  1998.  This  action  is  not  in  the  consent  decree. 


2.  Future  Regulations 

EPA  is  scheduled  to  begin  work  later 
in  1998  on  revised  effluent  guidelines 
for  the  Beef  and  Dairy  Cattle 
subcategories  of  the  Feedlots  category, 
40  CFR  Part  412.  The  Decree  requires 
that  EPA  develop  additional  rules. 
Based  on  the  selection  process 
discussed  in  the  Proposed  Plan  (63  FR 
29208),  the  Agency  may  choose  the  next 
rulemaking  projects  from  the  following 
Ust  of  categories: 

•  Petroleum  Refining. 

•  Textile  Mills. 

•  Inorganic  Chemicals. 

•  Steam  Electric  Power  Generating. 

•  Photographic  Processing. 

•  Chemical  Formulators  and 
Packagers. 

•  Urban  Storm  Water. 

•  Airport  Deicing. 

•  Aquacultiire  (Fish  Hatcheries  and 
Farms). 

Completed,  ongoing  or  potential 
preliminary  studies  on  these  categories 
were  discussed  in  the  Proposed  Plan  (63 
FR  29208-29210).  The  Agency  may 
consider  other  categories  for  rulemaking 
as  it  receives  additional  data.  The 
Consent  Decree  deadlines  for  the 


additional  rules  are  part  of  the  Agency's 
ongoing  negotiations  with  NREX]. 

B.  Preliminary  Studies 

In  the  Proposed  Plan  EPA  described 
preliminary  studies  either  completed  or 
underway.  The  studies  assist  the 
Agency  in  selecting  industries  to  be 
subject  to  future  effluent  guidelines 
rulemaking.  The  Agency  is  continuing 
work  on  three  studies:  Feedlots,  Urban 
Storm  Water,  and  Airport  Deicing.  The 
Agency  may  conduct  additional  studies 
from  time  to  time. 

C.  Summary  of  Changes  From  the 
Proposed  Plan 

Today's  Effluent  Guidelines  Plan  is 
substantively  identical  to  the  Proposed 
Plan.  However,  some  clarifications  are 
provided  below  in  Section  IV  in 
response  to  several  comments  the 
Agency  received  on  the  proposal. 

D.  Updates  on  Rulemaking  Activities 

1.  Transportation  Equipment  Cleaning 

EPA  pubhshed  a  proposed  rule  for  the 
Transportation  Equipment  Cleaning 


Category  on  June  25, 1998  (63  FR 
34685). 

2.  Pharmaceutical  Manufacturing 

The  Administrator  signed  a  final  rule 
for  the  Pharmaceutical  Manufacturing 
Category  on  June  30, 1998.  The  rule  will 
be  published  shortly  in  the  Federal 
Register. 

3.  Pulp,  Paper  and  Paperboard 

EPA  pubhshed  a  notice  on  August  7, 
1998  (63  FR  42238)  to  correct  errors  in 
the  final  Phase  1  rule  for  the  Pulp,  Paper 
and  Paperboard  category,  which  was 
published  on  April  15, 1998  (63  FR 
18504). 

4.  Centralized  Waste  Treatment 

EPA  published  a  proposed  rule  for  the 
Centralized  Waste  Treatment  category 
on  January  27, 1995  (60  FR  5464)  and 
a  Notice  of  Data  Availabihty  on 
September  16, 1996  (61  FR  48805). 
Based  on  data  received  and  subsequent 
Agency  analysis,  EPA  is  planning  a  re- 
proposal  for  Fall  1998. 
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VI.  Public  Comments 

EPA  accepted  pubfic  comment  on  the 
Proposed  Plan  until  July  27,  1998.  The 
Agency  received  comments  that  covered 
approximately  15  topics  from  a  variety 
of  commenters  including  industry  and 
agriculture,  environmental  groups,  local 
governments,  States,  and  engineering 
consulting  firms.  The  summary  in  this 
section  highlights  the  significant 
comments  submitted.  The 
administrative  record  for  today's  notice 
includes  a  complete  text  of  the 
comments  and  the  Agency's  responses. 
EPA  has  not  yet  selected  additional 
categories  for  rulemaking,  but  will 
consider  the  comments  submitted  as  it 
makes  its  decisions. 

A.  Ongoing  Rulemaking  Projects  and 
Studies 

Several  comments  addressed  the 
scope  of  coverage  and  other  issues 
pertaining  to  specific  ongoing  effluent 
guidelines  rulemaking  projects  and 
preliminary  studies.  EPA  will  forward 
these  comments  to  the  dockets  or 
records  for  the  appropriate  rules  and 
studies,  and  will  consider  the  comments 
as  these  projects  continue.  The  Agency 
has  not  made  final  decisions  about  the 
scope  and  applicability  of  the  rules 
addressed  in  these  conunents. 

B.  Aquaculture 

In  the  Proposed  Plan,  EPA  asked  for 
pubUc  comment  on  the  need  for  effluent 
guidelines  for  aquaculture  facilities,  also 
called  fish  hatcheries  and  farms.  The 
notice  made  reference  to  a  recent  report 
by  the  Envirormiental  Defense  Fund, 
which  recommended  promulgation  of 
effluent  guidelines  for  aquaculture  (63 
FR  29210).  The  Agency  received 
comments  arguing  either  that  pollutant 
discharges  are  adequately  addressed  by 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits 
and  that  effluent  guidelines  are  not 
needed,  or  that  the  permits  issued  by 
the  various  state  programs  are 
inconsistent  and  inadequate.  Some 
comments  also  provided  additional 
information  such  as  explanations  of 
how  aquaculture  facilities  are  regulated 
under  existing  permits,  comparisons  of 
state  permitting  policies,  and  technical 
papers  describing  the  pollutants 
generated  and  treatment  processes  used 
in  the  industry.  EPA  needs  additional 
information  to  determine  whether  the 
existing  NPDES  permit  process  is 
adequate  to  address  these  discharges. 
The  Agency  has  not  yet  made  a  decision 
on  whether  national  effluent  guidelines 
will  be  developed  for  some  or  all  parts 
of  the  industry.  The  Agency  may 
conduct  a  preliminary  study  to  obtain 


additional  information  emd  evaluate  all 
of  the  information  received. 

C.  Metal  Molding  and  Casting 
(Foundries) 

The  Agency  received  comments 
recommending  revisions  to  the  Metal 
Molding  and  Casting  (Foundries) 
regulations  at  40  CFR  Part  464.  The 
commenters  argue,  among  other  things, 
that  the  effluent  limits  were  based  on 
faulty,  incomplete  and  non- 
representative  data,  and  that  the 
treatment  technologies  used  as  the  basis 
for  best  practicable  control  technology 
(BPT)  effluent  limitations  do  not  work 
and  do  not  represent  actual  BPT.  None 
of  the  comments  provided  current  data 
on  individual  plant  processes, 
descriptions  of  fluids  used,  waste 
streams,  costs,  etc.  The  Agency  is 
considering  these  comments  and  may 
contact  some  facilities  to  obtain  data, 
but  has  not  determined  whether 
revisions  to  Part  464  will  be  made. 

D.  Ore  Mining 

The  Agency  received  comments 
recommending  revisions  to  the  Ore 
Mining  regulations  at  40  CFR  Part  440. 
The  proposed  changes  are  related  to 
ongoing  EPA  actions  to  modify  and/or 
clarify  a  recent  Agency  interpretation  of 
the  Part  440  regulations  associated  with 
the  Storm  Water  Multi-Sector  General 
Permit  for  Industrial  Activities.  The 
Agency  published  the  proposed 
clarification  and  accompanying  permit 
modifications  at  62  FR  54949  (Oct.  22, 
1997)  and  took  final  action  at  63  FR 
42533  (Aug.  7, 1998).  Commenters 
suggest  that  EPA  could  conduct  a 
"focused"  rulemaking,  to  address 
discharges  from  waste  rock  piles, 
overburden  piles  and  other  sources  of 
water  pollution  at  mine  sites  which  are 
not  currently  covered  by  part  440.  The 
Agency  is  considering  these  comments 
but  has  not  determined  whether  to 
revise  the  part  440  regulations.  Over  the 
next  few  years,  the  mine  operators 
claiming  coverage  tinder  the  recently 
modified  EPA-issued  general  permit  for 
storm  water  will  be  providing 
monitoring  data  to  EPA  according  to  the 
permit  terms.  The  Agency  will  review 
these  data  for  usefulness  in  revising  the 
effluent  guidelines,  for  example,  to 
determine  the  effluent  variability 
associated  with  these  discharges  and  to 
evaluate  the  performance  and 
effectiveness  of  the  permit  controls 
(primarily  "best  management 
practices")  at  reducing  pollutants. 
Additionally,  EPA  may  conduct  a 
preliminary  study  to  gather  other 
relevant  data  (such  as  cost  data)  on 
mining  processes.  Based  on  the  results 
of  these  data  and  analyses,  EPA  may 


consider  revisions  to  Part  440  in  an 
upcoming  effluent  guidelines  plan. 

E.  Plan  for  Future  Activities 

EPA  received  comments  suggesting 
that  the  Agency  has  an  ongoing 
obligation  under  Section  304(m)  to 
identify  all  future  industries  in  need  of 
a  new  or  revised  effluent  guideline  and 
establish  a  schedule  to  promulgate  such 
guidelines.  In  EPA's  view,  the  current 
plan  is  consistent  with  the  terms  of  the 
Decree.  Under  paragraph  7(b)  of  the 
Decree,  an  Effluent  Guidelines  Plan  that 
is  consistent  with  the  Decree  also 
satisfies  the  terms  of  Section  304(m),  at 
least  through  2003.  EPA  has  not  yet 
begun  to  plan  for  effluent  guideline 
activities  after  that,  but  will  address 
them  in  future  304(m)  plans. 

VII.  Economic  Impact  Assessment 

Today's  notice  proposes  a  plan  for  the 
review  and  revision  of  existing  effluent 
guidelines  and  for  the  selection  of 
priority  industries  for  new  regulations. 
This  notice  does  not  establish  any 
requirements;  therefore,  no  economic 
impact  assessment  has  been  prepared. 
EPA  will  provide  economic  impact 
analyses  or  other  regulatory  analyses,  as 
appropriate,  for  all  of  the  future  effluent 
guideline  rulemakings  developed  by  the 
Agency. 

VIII.  Executive  Order  12866  — 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  Ukely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in«  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obhgations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
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12866  and  is  therefore  not  subject  to 
OMB  review. 


Dated:  August  28, 1998. 
;.  Charles  Fox,  * 

Acting  Assistant  Administrator. 

APPENDIX  A.— Effluent  Guidelines  Rulemaking  Projects  and  Preliminary  Studies  Effluent  Guidelines 

Current  and  Future  Rulemaking  Projects 


Category 

Proposed 

Final 

PuId  Paoer  and  Paoerboard.  Phases  2  &  3  

12/17/93'  (58  FR  66078) 

1/27/95  (60  FR  5464) 

'2000-2002 

Centralized  Waste  Treatment  

3  8/15/99 

Metal  Products  and  Machinery  

Fall  1998*  (Re-proposal) .'. 

5/30/952  (60  FR  28209)  (Phase  1  only) 

10/00  

38/15/99 

12/02 

Industrial  Laundries 

12/17/97  (62  FR  66182) 

2/6/98  (63  FR-6425) 

2/6/98  (63  FR  6391)  

6/99 

Landfills  

Irxjustrial  Waste  Comtxjstors  Hncinerators)    

11/99 
11/99 

Transportation  Equipment  Cleaning 

6/25/98  (63  FR  34685)  

6/15/00 

Oil  and  Gas  Extraction  (Synthetic-based  drilling  fluids)  

12/98  

12/00 

Iron  and  Steel  Manufacturing „ 

Coal  Minina                               

312/00 

12/99  „ 

12/01 

Feedlots  (Poultrv  and  Swine  subcateaories)  

12/99 

12/01 

Feedlots  (Beef  and  Dairv  Cattle)  

12/00 

12/02 

Cateaorv  to  be  selected 

12/00  ...._ 

12/01 

12/02 

Cateoorv  to  be  selected 

12/03 

Notes: 

'  The  Pulp.  Paper  and  Papertxiard  rulemaking  is  not  covered  by  the  January  31,  1992  consent  decree. 

25/30/95  proposal  covered  Phase  1  MP&M  facilities  only.  The  proposal  in  10/00  will  cover  Phase  1  and  2  facilities  comljined. 

3  EPA  is  discussing  extensions  to  Consent  Decree  dates  with  NRDC. 

*  A  re-proposal  for  the  Centralized  Waste  Treatment  category  is  planned  for  Fall  1 998.  This  action  is  not  in  the  consent  decree: 

Current  Preliminary  Studies 


Category 

Complete 

Feedlots  _ 

1998 

Urtan  Storm  Water „ _ „ ..„ 

Airport  Deicing  _ _ 

1998 
1999 

|FR  Doc.  98-23891  Filed  9-3-98;  8:45  am] 
BtLUNO  CODE  SS60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5495-1] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agencf:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  August  24, 1998  Through  August 
28, 1998 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  980330.  DRAFT  SUPPLEMENT, 
NOA,  CA,  Coastal  Pelagic  Species 
Fishery  Management  Plan 
Amendment  8,  (Formerly  Known  as 
Northern  Anchovy  Fishery 
Management  Plan),  Approval  and 
Implementation,  WA,  CA  and  OR, 
Due:  October  19, 1998,  Contact:  Jim 
Morgan  (562)  980-4026. 

EIS  No.  980331,  FINAL  EIS,  FRC,  ND, 
LA,  MN,  IL,  Alliance  Natural  Gas 
Pipeline  Project,  Construction  and 


Operation,  Fimding,  NPDES  Permit, 
COE  Section  10  and  404  Permit,  ND, 
MN,  L\  and  IL,  Due:  October  05. 1998, 
Contact:  Lauren  O'Donnell  (202)  208- 
0325. 

EIS  No.  980332,  DRAFT  EIS,  FHW,  TX, 
US-190  Corridor  from  FM2657  to  the 
East  City  Limits  of  Copperas  Cove, 
Transportation  Improvements,  Major 
Investment  Study,  Coryell  and 
Lampasas  Coimties,  TX,  Due:  October 
19, 1998,  Contact:  Walter  C. 
Waidelich  (512)  916-5988. 

EIS  No.  980333,  DRAFT  EIS,  AFS.  CA, 
Lucerne  Valley  to  Big  Bear  Valley 
Transmission  Line/Substation  Project, 
Construction  and  Operation  of  Three 
Electrical  Power  Facilities:  115  kV 
Line  between  the  Cottonwood 
Substation  in  Lucerne  Valley; 
Goldhill  Substation  and  a  new  Bear 
Valley  Substation,  Special-Use-Permit 
and  Right-of-Way  Permit,  San 
Bernardino  County,  CA,  Due:  October 
22, 1998,  Contact:  Gene  Zimmerman 
(619) 233-0952. 

EIS  No.  980334.  DRAFT  SUPPLEMENT, 
EDA,  PA,  Lackawanna  Coimty  New 
Business  Park,  Development  and 
Operation,  Additional  Information, 
Fimding  Support  from  Economic 


Development  Administration  (EDA) 
imder  Title  I,  Site  Lies  Within  Moosic 
Moimtain  Range,  Straddling  Jessup 
and  Olyphant  Boroughs,  Lackawanna 
County,  PA,  Due:  October  19. 1998, 
Contact:  Edward  L.  Hummel  (215) 
597-6767. 

EIS  No.  980335,  FINAL  EIS,  USA,  AL, 
Fort  McClellan  (Main  Post)  Disposal 
and  Reuse.  Implementation.  Calhoim, 
Cleburne,  Randolph,  Clay,  Talledega. 
St.  Clair,  Etowah  and  Cherokee 
Coimties,  AL.  Due:  October  05, 1998, 
Contact:  Carla  K.  Coulson  (703)  697- 
0225. 

EIS  No.  980336,  FINAL  EIS,  AFS.  WA. 
White  Pass  Ski  Area  Expansion, 
Special-Use-Permit,  Pigtail  Basin  and 
Hogback  Basin,  Wenatchee  and 
Gifford  Pinchot  National  Forests, 
Yakima  and  Lewis  Counties,  WA, 
Due:  October  05, 1998,  Contact:  Jim 
Pence (509)  653-2205. 

EIS  No.  980337,  DRAFT  EIS,  AFS,  UT, 
South  Spruce  Ecosystem 
Rehabilitation  Project, 
Implementation,  Dixie  National 
Forest,  Cedar  City  Ranger  District, 
Iron  and  Kane  Coimties,  UT,  Due: 
October  19, 1998,  Contact:  Phil 
Eisenhauer  (801)  865-3200. 


EIS  No.  980338,  FINAL  EIS,  COE,  CA. 
Santa  Clara  River  and  Major 
Tributaries  Project,  Approval  of  404 
Peimit  and  1603  Stream^  Alteration 
Agreement,  In  portions  of  the  City 
Santa  Clarita,  Los  Angeles  County, 
CA,  Due:  October  05, 1998,  Contact: 
Bruce  Henderson  (805)  641-1128. 

mS  No.  980339,  DRAFT  EIS,  FRC.  MI, 
IN,  IL,  Vector  Pipeline  Project, 
Natural  Gas  Pipeline  and  Associated 
above  ground  Facilities  Construction 
and  Opwation,  Approval,  Joliet,  IL  to 
Vector  Canada  at  the  International 
Border  near  St.  Clair.  MI,  Several 
Counties,  MI,  IN  and  IL,  Due:  October 
19. 1998,  Contact:  David  Boergers 
(202)  208-1371. 

EIS  No.  980340,  FINAL  HS,  BLM,  NM, 
CO,  Rio  Grande  Corridor  Coordinated   . 
Resource  Management  Plan  and  Taos 
Management  Plan  Amendment, 
Activity-Level-Plans,  Implementation, 
NM  and  CO,  Due:  October  05. 1998, 
Contact:  Steve  Henke  (505)  758-8851. 

Amended  Notices 

EIS  No.  980262,  DRAFT  EIS,  FHW,  WA, 
WA-16/Utuon  Avenue  Vicinity  to 
WA-302  Vicinity  of  Tacoma 
Improvements,  Construction, 
Funding,  Coast  Guard  Permit,  COE 
Section  10  and  404  Permits,  Pierce 
County,  WA,  Due:  September  30, 
1998.  Contact:  James  Leonard  (360) 
753-9408.  Published  FR  07-17-98 
Review  Period  Extended. 

mS  No.  980275,  DRAFT  EIS,  FAA,  NC, 
Charlotte/Douglas  Intemationai 
Airport,  Construction  and  Operation, 
New  Runway  17/35  (Future  18L/36R 
Associated  Taxiway  Improvements, 
Master  Plan  Development,  Approval 
Airport  Layout  Plan  (ALP)  and  CCffi 
Section  404  Permit,  Mecklenburg 
County,  NC,  Due:  September  14. 1998, 
Contact:  Thomas  M.  Roberts  (404) 
305-7153.  Published  FR  07-24-98— 
Review  Period  extended. 

EIS  No.  980321,  DRAFT  EIS,  COE,  WY, 
Little  Snake  Supplemental  Irrigation 
Water  Supply  Project,  Construction, 
Right-of-Way  Permit  and  COE  Section 
404  Permit,  Carbon  County,  WY,  Due: 
October  12. 1998.  Contact:  Patsy 
Freeman  (402)  221-3803.  Published   . 
FR  08-28-98  Coirection  to  Title. 

Dated:  September  1, 1998. 
Ken  MittelliBltz, 

Environmental  Protection  Specialist,  Office 
of  Federal  Activities. 

{FR  Doc.  98-23942  Filed  9-3-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6495-ZI 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  3, 1998  Through 
August  7, 1998  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Qean  Air  Act 
and  Section  102{2)(c)  of  the  National 
Environmental  PoUcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  OFFICE  OF 
FEDERAL  ACTIVrriES  at  (202)  260- 
5076.  An  explanation  of  the  ratings 
assigned  to  draft  environmental  impact 
statements  (EISs)  was  pubhshed  in  FR 
dated  April  10, 1998  (62  FR  17856). 

DraftEISs 

ERP  No.  D-AFS-J67027^^  Rating 
EC2,  Stillwater  Mine  Revised  Waste 
Management  Plan  and  Hertzler  Tailings 
Impoundment,  Construction  and 
Operation,  Plan-of-Operation,  and  COE 
Section  404  Peimit,  Custer  National 
Forest,  Stillwater  County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  impact  to 
wrater  quality  and  suggested  linkage 
between  NPI^S  and  groimdwater 
permit,  application  of  ncm-degradation 
water  quality  standard  and  water 
balance/pollutant  load  data. 

ERP  No.  D-AFS-L65289-00  Rating 
EC2,  Eastside  Ecosystem  Based  Lands 
Management  Plan,  Implementation, 
Interior  Columbia  Basin  Ecosystem 
Management -Project,  WA,  OR,  ID  and 
MT. 

Summary:  EPA  expressed 
environmental  concerns.  EPA's  most 
significant  concerns  are:  (1)  the  lack  of 
adequate  provisions  to  identify  and 
protect  high  quality  waters  and  aquatic 
habitats,  (2)  the  uncertainty  with  how 
impaired  waters  will  be  addressed.  (3) 
the  uncertainty  with  the  nature  of 
restoration  and  conservation  efforts  and 
their  associated  impacts,  (4)  the  lack  of 
a  clear  protocol  for  determining  how 
conflicts  between  competing  objectives 
and  needs  will  be  resolved,  (5)  the 
implications  of  less  than  full  budget  for 
implementation.  EPA  suggests 
combining  some  of  the  faatures  of 
Alternatives  7  and  with  Alternative  4. 
EPA  strongly  supports  ecosystem 
management  principles  on  a  broad  scale 
to  analjrze  resource  issues  that 
transcend  jurisdictional  boundaries. 

ERP  No.  D-FHW-G40150-NM  Rating 
EC2, 1-25/I-40  Interchange  and 
Adjacent  Secti(»is  of  1-25  and  1-40,  Dr. 
Martin  Luther  King,  jr.  Avenue  to 


Comache  Road  and  Carlise  Boulevard  to 
South  Street,  Reconstruction,  Funding 
and  Rig^t-of-Way  Acquisition. 
Bernalillo  Countv,  NM. 

Summary:  EPA  identified 
environmental  concerns  in  the  area  of 
relocation,  economic  impacts,  noise, 
and  cumulative  impact  that  need  to  be 
included  in  the  final  EIS.  This 
information  will  complement  the  NEPA 
document  and  assure  full  compliance 
with  the  CEQ  regulations. 

ERP  No.  I>-fWW-L40206-WA  Rating 
EC2,  WA-104/Edmonds  Crossing 
Project,  Connecting  Ferries,  Bus  and 
Rail,  Funding.  NPDESs  Peimit  and  COE 
Section  10  and  404  Permit,  City  of  ~ 
Edmonds,  Snohomish  County,  WA. 

Swmnary:  EPA  expressed  concern 
regarding  the  traffic  analysis  and  how 
the  alternative  would  result  in 
decreased  single-occupancy  vehicle  use 
as  it  related  to  air  quality  impacts.  EPA 
also  expressed  concern  regarding 
disposition  of  pier  and  terminal  impact, 
and  hazardous  waste  issues.  EPA 
requested  that  there  issues  be  clarified 
in  the  final  document. 

Final  EIS*. 

ERP  No.  F-COE-C39009-NY,  Atlantic 
Coast  of  Long  Island  Jones  Ihlet  to  East 
Rockaway  Inlet  Storm  Damage 
Reducticm  Project,  Construction,  Long 
Beach  Island,  Nassau  County,  NY. 

Summary:  EPA  had  no  objections  to 
the  Corp's  proposed  storm  damage 
protection  project  EPA  recommended 
that  fully  evaluate  cumulative  impacts 
prior  to  issuance  of  the  Record  of 
Decision  (ROD),  and  commit  to  a 
flexible  beach  Nourishment  schedule  in 
the  ROD. 

ERP  No.  F-FHW-^40355-FL,  Miami 
Ibtermodal  Center  (MIC).  Construction, 
Bounded  by  FL-112  on  the  north.  FI^ 
836  on  the  south,  Miami  International 
Airport  landside  terminal  NW  27th 
Avenue  on  the  east,  along  FL-836  that 
extends  West  to  NW  57th  Avenue.  Dade 
County. 

Summary:  EPA  review  of  the 
document  finds  that  the  environmental 
impacts  of  concern  to  EPA  agency  have 
been  adequately  addressed. 

ERP  No.  FS-COE-E34002-00.  Lain 
Seminole  Hydrilla  Action  Plan  Updated 
Information  to  the  Lake  Seminole  and 
Jim  Woodruff  Lock  and  Dam.  Operaticm 
and  Maintenance  Project, 
Implementation,  Gadsden  and  Jackson 
Counties,  FL;  Decatur  and  Seminole 
Counties,  GA  and  Houston  County.  AL 

Summary:  EPA  noted  that  the 
proposed  modified  aquatic  vtreed  control 
plan  has  some  adverse  environmental 
consequences,  the  plan  represents  t 
reasonable  approadi  to  balancing  die 
many  interests  involved  in  this  issue. 
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Dated:  September  1. 1998. 
Ken  Mittelholtz, 

Environmental  Protection  Specialist,  Office 
of  Federal  Activities. 

[FR  Doc.  98-r23943  Filed  9-3-98;  8:45  am) 
BiLUNQCOOE  6sao-eo-u 

ENVIRONMENTAL  PROTECTION . 
AGENCY 

[FRL-6156-6] 

Meeting  of  the  Local  Government 
Advisory  Committee 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  Local  Government 
Advisory  Committee  will  meet  on 
September  24-25, 1998,  in  Alexandria, 
Virginia.  The  Committee  will  host  two 
panels  of  representatives  firom  State  and 
local  government  associations  for 
discussions  about  the  associations' 
functions  and  services  and  how  the 
Corrmiittee  can  work  better  with  the 
associations.  The  Committee  v\all  be 
updated  on  several  EPA  initiatives  such 
as  Drinking  Water  Consumer 
Confidence  Reports,  Title  VI  of  the  Qvil 
Rights  Act,  establishment  of  a  Mayor's 
Desk,  and  the  EPA/Environmental 
Commissioners  of  the  States  Small 
Town  Workshop.  The  subcommittees 
will  meet  during  the  second  day. 

The  Committee  will  hear  comments 
from  the  public  between  1:30-1:45  p.m. 
on  the  24th.  Each  individual  or 
organization  wishing  to  address  the 
Committee  will  be  allowed  a  minimum 
of  three  minutes.  Please  contact  the 
Designated  Federal  Officer  (DFO)  at  the 
number  listed  below  to  schedule  agenda 
time.  Time  will  be  allotted  on  a  first 
come,  first  serve  basis. 

This  is  an  open  meeting  and  all 
interested  persons  are  invited  to  attend. 
Meeting  minutes  will  be  available  after 
the  meeting  and  can  be  obtained  by 
written  request  from  the  DFO.  Members 
of  the  public  are  requested  to  call  the 
DFO  at  the  number  listed  below  if 
plaiming  to  attend  so  that  arrangements 
can  be  made  to  comfortably 
accommodate  attendees  as  much  as 
possible.  However,  seating  will  be  on  a 
first  come,  first  serve  basis. 
DATES:  The  meeting  will  begin  at  8:15 
a.m.  on  Thursday,  September  24  and 
conclude  at  4:00  p.m.  on  the  25th. 
ADDRESSES:  The  meeting  will  be  held  in 
Alexandria,  Virginia  at  the  Ramada 
Plaza  Hotel— Old  Tovm  located  at  901 
Fairfax  Street. 

Requests  for  Minutes  and  other 
information  can  be  obtained  by  writing 


to  the  DFO  at  401  M  Street,  SW  (1306), 
Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
DFO  for  this  Committee  is  Denise 
Zabinski  Ney.  She  is  the  point  of  contact 
for  information  concerning  any 
Committee  matters  and  can  be  reached 
by  calling  (202)  260-0419. 

Dated:  August  20, 1998. 
Denise  Zabinski  Ney, 

Designated  Federal  Officer.  Local  Government 
Advisory  Committee. 

IFR  Doc.  98-23887  Filed  9-3-98;  8:45  am) 
BILLING  CODE  6S«0-«e-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6130-7] 

Availability  of  Cleaner  Technologies 
Substitutes  Assessment  for 
Professional  Fabricare  Processes 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  is  a  public  notice  of 
availability  of  the  USEnviroimiental 
Protection  Agency's  Cleaner 
Technologies  Substitutes  Assessment 
for  Professional  Fabricare  Processes 
(CTSA).  This  CTSA  is  a  technical  report 
that  summarizes  a  range  of  information 
on  professional  clothes  cleaning 
methods;  the  goal  is  to  provide 
comparative  information  on 
professional  clothes  cleaning 
technologies.  This  report  includes 
information  on  the  cost,  risk,  and 
performance  of  cleaning  technologies.  It 
is  intended  as  a  resource  for  technically- 
informed  fabricare  professionals  and  to 
be  used  as  the  basis  of  future 
information  products  that  will  assist  the 
cleaning  industry  in  making  technology 
choices  that  incorporate  environmental 
concerns  along  with  more  typical 
considerations  of  cost  and  performance. 
The  primary  audience  for  tne  CTSA  is 
technically  informed  and  might  consist 
of  individuals  such  as  environmental 
health  and  safety  personnel,  technically 
informed  owners,  equipment 
manufacturers  in  the  clothes  cleaning 
industry,  and  other  decision  makers. 

The  CTSA  is  a  part  of  the  Design  for 
the  Environment's  Garment  and  Textile 
Care  Program  under  the  Office  of 
Pollution  Prevention  and  Toxics.  The 
CTSA  is  not  a  rigorous  risk  assessment 
of  chemicals  us^  in  the  fabricare 
industry.  It  should  not  be  used  to 
describe  the  absolute  level  of  risk 
associated  with  a  particular  clothes 
cleaning  (operation  to  specific 
populations  or  individuals. 


The  CTSA  is  a  lengthy  and  dense 
document  with  a  lot  of  technical 
information.  A  shorter  "SUMMARY" 
version  of  the  CTSA  will  also  be 
published.  The  SUMMARY  CTSA  will 
contain  summaries  of  the  primary 
information  and  conclusions  from  the 
hill  CTSA.  The  SUMMARY  CTSA  is 
expected  to  be  of  broader  interest  to  the 
general  public. 

DATES:  The  Cleaner  Technologies 
Substitutes  Assessment  for  Professional 
Fabricare  Processes,  and  the  SUMMARY 
CTSA  will  be  available  in  July  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Individual  copies  of  either  of  these 
documents  is  available  &«e  of  charge  for 
a  limited  time  from  the  Pollution 
Prevention  Information  Clearinghouse  at 
(202)260-1023,  through  E-mail  at 
ppic@epamail.epa.gov  or  the  National 
Center  for  Environmental  Publications 
and  Information  at  1-800-490-9198. 
Copies  can  be  purchased  by  contacting 
the  National  Technical  Information 
Service  at  1-800-553-NTIS. 

Dated:  August  17, 1998. 
Ciiidy  Stroup, 
Manager,  Garment  and  Textile  Care  Program. 

Dated:  August  17. 1998. 
Larry  LoBganecker, 
Acting  Division  Director,  Economics, 
Exposure  and  Technology  Division. 
[FR  Doc.  98-23895  Filed  9-3-98;  8:45  am] 
BHJJNQ  CODC  MM-eO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPfM)0542A;  FRL-4028-71 

Guktanc*  for  Identifying  Pestickles 
That  Have  a  Common  Mechanism  of 
Toxicity;  Notica  of  Availability  and 
Solicitation  of  Public  Comments; 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protectian 

Agency  (EPA). 

ACTION:  Notice;  extension  of  comment 

period. 

SUMMARY:  In  the  Federal  Register  of 
August  6, 1998,  EPA  announced  and 
requested  comment  on  a  proposed 
pesticide  policy  guidance  document 
entitled  "Guidance  for  Identifying 
Pesticide  Chemicals  That  Have  a 
Common  Mechanism  of  Toxicity,  for 
Use  in  Assessing  the  Cumulative  Toxic 
Efiects  of  Pesticides."  Interested  parties 
were  provided  a  30-day  comment 
period.  The  Agency  has  received 
requests  for  additional  time  ta respond. 
This  document  announces  the  extension 
of  the  comment  period  to  October  8, 
1998. 
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DATES:  Comments  must  be  received  by 
October  8, 1998. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  deliver  comments  to:  Rm.  119, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail.  All 
comments  (written  and  electronic)  must 
be  identified  by  the  docket  control 
number  "OPP-00542." 

Information  submitted  as  a  comment 
concerning  this  docimient  may  be 
claimed  confidentied  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  C.  DeVito,  Health  Effects 
Division  (7509C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  8040, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA;  (703)  308-9584;  e-mail: 
devito.steve@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  6, 1998  (63 
FR  42031)  (FRL-5797-  7),  EPA  issued  a 
notice  announcing  the  availability  of  the 
proposed  EPA  pesticide  policy  guidance 
docimient  entitled  "Guidance  for 
Identifying  Pesticide  Chemicals  That 
Have  a  Common  Mechanism  of 
Toxicity,  for  Use  in  Assessing  the 
Cumulative  Toxic  Effects  of  Pesticides." 
The  guidance  docimient  was  developed 
by  EPA  in  response  to  the  recent 
amendments  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
as  promulgated  by  the  Food  Quality 
Protection  Act  of  1996.  The  guidance 
document  describes  the  approach  that 
EPA  will  use  for  identifying  and 
categorizing  pesticide  chemicab  that 


have  common  mechanisms  of  toxicity 
for  purposes  of  assessing  the  cumulative 
toxic  effects  of  such  pesticides. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  August  28, 1998. 
Stephen  L.  Joluison 

Acting  Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  98-23894  Filed  9-3-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51913;  FRL-6023-1] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  July  1,  to  July  14, 1998. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-51913]"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  401  M  St.,  SW.,  Rm. 
ETG-099  Washington,  DC  20460. 
Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPPTS-51913).  No  ConfidenUal 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 


comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION"  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-531.  401  M  St..  SW., 
Washington,  DC,  20460,  (202)  554-1404. 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically. 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51913]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  12  noon 
to  3  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC).  Rm.  NEM-B607,  401  M  St..  SW.. 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
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"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 


claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volimie  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
simimarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 


In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 


I.  49  Premanufacture  Notices  Received  From:  07/01/98  to  07/14/98 


Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-98-0975 

07/02/98 

09/30/98 

CBI 

(S)  Defoamer  in  paper  making  proc- 
esses 

(G)  Intermediate  chemical 

(G)  Polyglycerol  ester 

P-98-0976 

06/30/98 

09/28/98 

CBI 

(G)  DialkyI  methylamine 

P-98-0977 

06/30/98 

09/28/98 

CBI 

(S)  Final  product-  polymer  stat>lizer 

(G)  DialkyI  amine  oxide 

P-98-0978 

07/01/98 

09/29/98 

CBI 

(G)  Nickel  plating  additive' 

(G)  Unsaturated  aliphatic  amine,  salt 

P-98-0979 

06/30/98 

09/28/98 

CBI 

(G)  1  iihrtcant 

(G)  Alkanediolc  ackJ,  diester  with 
branched  ak>}hols 

P-9»-0980 

06/30/98 

09/28/98 

CBI 

(G)  Site-limited  intermediate 

(G)  Alkyl  nitrite 

P-9&-0981 

07/06/98 

10/04/98 

CBI 

(G)  Contain  use 

(G)  Macrocyclic  cot>alt  complex 

P-98-0982 

07/06/98 

10/04/98 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Acrylic  resin 

P-98-0983 

07/07/98 

10/05/98 

CBI 

(G)  Destructive  use 

(G)  Haiogenated  phthalimkje 

P-98-0984 

07/07/98 

10/05/98 

CBI 

(G)  Destructive  use 

(G)  Haiogenated  aromatic 

P-98-0985 

07/02/98 

09/30/98 

Gehring-Montgomery, 

(S)  Cord  adhesion  promoter  for  mb- 

(G)        Modified       phenol-resorcinol 

Inc. 

ber 

novolak 

P-98-0986 

07/07/98 

10/05/98 

CBI 

(G)  Destructive  use 

(G)  Haiogenated  phthalimide 

P-98-0987 

07/07/98 

10/05/98 

CBI 

(G)  Destructive  use 

(G)  Haiogenated  aromatic 

P-98-0988 

07/01/98 

09/29/98 

CBI 

(G)      Open-nondispersive      (coating 
resin) 

(G)  Aliphatic  polyisocyanate 

P-98-0989 

07/07/98 

10/05/98 

CBI 

(S)  Intermediate  product,  used  in  the 
production  of  a  separate  and  final 
product 

(G)  Substituted  hydrocartx>n  of  mo- 
lecular weight  of  less  than  200 

P-98-0990 

07/06/98 

10/04/98 

CBI 

(G)  Binder  resin  for  automotive  top- 
coat 

(G)  Binder  resin  for  automotive  top- 
coat 

(G)  Binder  resin  for  automotive  top- 
coat 

(G)  Binder  resin  for  automotive  top- 
coat 

(G)  Binder  resin  for  automotive  top- 
coat 

(G)  Binder  resin  for  automotive  top- 
coat 

(S)  Fit)er  reactive  dye  for  the  color- 

(G) Acrylic  copolymer 

P-98-0991 

07/06/98 

10/04/98 

CBI 

(G)  Acrylic  copolymer 

P-98-0992 

07/06/98 

10/04/98 

CBI 

(G)  Acrylic  copolymer 

P-98-0993 

07/06/98 

10/04/98 

CBI 

(G)  Acrylic  copolymer 

P-98-0994 

07/06/98 

10/04/98 

CBI 

(G)  Acrylic  copolymer 

P-98-0995 

07/06/98 

10/04/98 

CBI 

(G)  Acrylic  copolymer 

P-98-0998 

07/07/98 

10/05«8 

CBI 

(G)     Naphthalene    disulfonic    acid- 

ation  of  textile  cotton  and  cellulosic 

amino-hydroxy-methoxy- 

" 

- 

fit)ers 

sulfophenyl-azo-ethyl-sodium  salt 
derivative 

1.  49  Premanufacture  Notices  Received  From:  07/01/98  to  07/14/98— Continued 

Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Ctiemical 

End  Date 

P-98-0999 

07/08/98 

10/06/98 

CBI 

(G)  General  use  coating 

(G)  Styrene-acrylate  nxxjified  cross- 
linked  poly  (methoxy,  methyl, 
phenyl)  siloxanes 

P-98-1000 

07/06/98 

-10/04/98 

CBI 

(G)  Binder  resin  for  autonmtrve  top- 
coat 

(G)  Binder  resin  for  automotive  top- 
coat 

(G)  Binder  resin  for  automotive  top- 
coat 

(G)  Binder  resin  for  automotive  tO(>- 
coat 

(G)  Binder  resin  for  automotive  top- 
coat 

(G)  Binder  resin  for  automotive  top- 
coat 

(G)  Chemical  intermediate,  destruc- 

(G) Acrylic  copolymer 

P-98-1001 

07/06/98 

10/04/98 

CBI 

(G)  Acrylic  copolymer 

P-9&-1002 

07/06/98 

10/04/98 

CBI 

(G)  Acrylic  copolymer 

P-9&-1003 

07/06/98 

10/04/98 

CBI 

(G)  Acrylic  copolymer 

P-98-1004 

07/06/98 

10/04/98 

CBI 

(G)  Acrylic  copolymer 

P-98-1005 

07/06/98 

10/04/98 

CBI 

(G)  Acrylic  copolymer 

P-98-1006 

07/07/98 

10/05/98 

Eastman  Kodak  Com- 

(G)  Ammo   sutwtituted   butyric   acid 

pany 

tive  use 

ester 

P-98-1007 

07/07/98 

10/05«8 

Teknor  Apex  Com- 

(S)   Plasticizer   for    flame    retardant 

(G)  BromJnated  phthalate  ester 

. 

pany 

PVC  compounds 

P-98-1008 

07/07/98 

10/05/98 

Eastman  Kodak  Com- 

(G) Chemical  intermediate,  destruc- 

(G)   Substituted    azetidine    sulfonyl 

pany 

tive  use 

chloride 

P-98-1009 

07/08/98 

10/06/98 

3M  Company 

(G)  Resin  additive 

(G)  Modified  silica 

P-98-1010 

07/08/98 

10/06«8 

CBI 

(G)    Open,    non-dispersive:    part   of 

(G)  Products  formed  between  tannis 

j^ 

emulsifier  for  binder  use  in  corv 
struction  and  maintenance  of  roads 

and  tallow  amines  in  the  presence 
of  hydrochloric  acid 

P-98-1011 

07/08/98 

10/06/98 

CBI 

(G)  Water  treatment  application 

(G)  Acrylic  acid  based  polymer 

P-98-1012 

07/09/98 

10/07/98 

ICI  Surfactants 

(G)  Oil  in  water  emulsifier  for  com- 
mercial herbicide 

(G)  Alkylaminium  alkoxylate 
alkylalkoxylate  phosphate;  or  linear 
alkylamine  ethoxylate,  complex  with 
branched  alkylethoxylate  phoshate 

P-98-1013 

07/09/98 

07/09/98 

ICI  Surfactants 

(G)  Oil  in  water  emulsifier  for  com- 
mercial hertjicide 

(G)  Alkylaminium  alkoxylate 
alkylalkoxylate  phosphate;  or  linear 
alkylamine  ethoxylate,  complex  with 
branctied  alkylettioxylate  phoshate 

P-98-1014 

07/09/98 

07/09/98 

ICI  Surfactants 

(G)  Oil  in  water  emulsifier  for  com- 
mercial herbkxle 

(G)  Alkylaminium  alkoxylate 
alkylalkoxylate  phosphate;  or  linear 
alkylamine  ethoxylate,  complex  with 
branched  alkylethoxylate  phoshate 

P-98-1015 

07/10/98 

10/08/98 

CBI 

(G)  Ingredient  for  use  in  consumer 
products;  highly  dispersive  use 

(G)  Ester 

P-9&-1016 

07/09/98 

10/07/98 

CBI 

(G)  Emulsifying  component  for  adhe- 
sive resin 

(G)  Modified  polyether 

P-9a-1017 

07/10/98 

10/08/98 

Apollo  America  Cor- 
poration 

(G)  Lubricating  oil 

(G)  Saturated  alk:yclk;  hydrocartxxi 

P-98-1018 

07/13/98 

10/11/98 

ReichhokJ  Chemicals 
Inc 

(G)      Component      of      automotive 
electrocoat  resin 

(G)  Aminated  epoxy  resin 

P-9&-1019 

07/13/98 

10/11/98 

ReichhoW  Chemicals 
Inc 

(G)      Component      of      automotive 
electrocoat  resin 

(G)  Aminated  epoxy  resin 

P-98-1020 

07/13/98 

10/11/98 

Reichhdd  Chemicals 
Inc 

(G)      Component      of      autonrwtive 
electrocoat  resin 

(G)  Blocked  isocyanate  (mdi) 

P-98-1021 

07/10/98 

10/08/98 

Halocartxjn  Prod. 
Corp. 

(S)  Chemfcal  intermediate 

(S)  (trichloromethoxy)  benzene 
(trichloroanisole,  or  tcan)* 

P-98-1022 

07/13/98 

10/11/98 

Ashland  Chemk:al 
Company 

(G)  Open  non-dispersive  manufacture 
of  reinforced  plastics 

(G)  Unsaturated  polyester 

P-98-1023 

07/14/98 

10/12«8 

CBI 

(G)  Open  non-dispersive  (Catalyst) 

(G)  Phosphonium  compound 

P-98-1024 

07/14/98 

10/12/98 

CBI 

(S)  Polymer  stabilizer  for  the  produc- 
tion of  acrylic  homopolymers  or  co- 
polymer dispersion  wtiich  will  even- 
tually be  used  in  textile  printing  ap- 
plications 

(G)  Acrylic  copolymer 

P-9a-1025 

07/14/98 

10/12/98 

NIPA  Hardwicke 

(3)  Intermediate  for  agricultural  chem- 
ical intermediate 

(G)  Methylated  alkylated,  aromatk: 
acid  chloride 

P-98-1026 

07/14/98 

10/12/98 

NIPA  Hardwicke 

(S)  Intermediate  for  agricultural  chem- 
k:al  intemriediate 

(G)  ChkNinated,  methylated  aromatic 

P-98-1027 

07/13/98 

10/11/98 

BASF  Corp 

(S)  Developer  for  lithographic  printing 
plates 

(S)  2.5-furand«one,  polymer  with 
2,4,4-trimethyl-1-pentene,  ester 
with  polyethylene  glycol  nx>r»o- 
Ci2-i«-alkyl  ethers,  sodium  salt* 
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II.  25  Notices  of  Commencement  Received  From:  07/01/98  to  07/14/98 


Commence- 

Case No. 

Received  Date 

ment/Import 
Date 

Chemical 

P-9&-0256 

07/07/98 

06/30/98 

(G)  Tung  phenolic  varnish 

P-95-0738 

07/06/98 

06/10/98 

(S)  3-decen-1-ol.  acetate,  (z)-* 

P-95-2107 

07/06/98 

03/21/96 

(G)  Polyester  resin 

P-96-1141 

07/06«8 

06/30/98 

(G)  Modified  acrylic  terpolymer 

P-97-0768 

07/06/98 

06/04/98 

(G)  Amphoteric  polyacrylamide 

P-97-0793 

07/13/98 

07/04/98 

(G)  Phenylenediamine  salt 

P-97-0810 

07/01/98 

04/1 0«8 

(G)  Halogenated  aromatics 

P-97-1017 

07/07/98 

06/15/98 

(G)  Poly  cartxjxylate.  sodium  salt 

P-98-0125 

07/02/98 

06/04/98 

(G)  Aliphatic  amine  salts  of  aliphatic  acids 

P-98-0126 

07/02/98 

06/04/98 

(G)  Aliphatic  amine  salts  of  aliphatic  acids 

P-98-0186 

07/13/98 

03/1 1/98 

(G)  Magenta  azo  sulphonic  acid,  sodium 

P-98-0200 

07/02/98 

06/08/98 

(G)  Fatty  acid  modified  phenolic  polymer 

P-9&-0225 

07/02/98 

06/08/98 

(G)  Propoxylated  phenolic  polymer 

P-98-0315 

07/09/98 

07/01/98 

(G)  Substituted  cyclic  olifin 

P-98-0316 

07/09/98 

07/08/98 

(G)  Substituted  cyclic  olifin 

P-98-0412 

07/1 3«8 

06/09/98 

(G)  Intemnediate  salt  for  grind  vehicle  synthesis  for  use  in  electrodepositable  primer 

P-98-0418 

07/13/98 

06/09/98 

(G)  Intermediate  salt  for  grind  vehicle  synethesis  for  use  in  electrodepositable  primer 

P-98-0424 

07/13/98 

06/09/98 

(G)  Grind  vehicle  for  electrodepositable  primer 

P-9&-0430 

07/13/98 

06/10/98 

(G)  Grind  vehicle  for  electrodepositable  primer 

P-98-0459 

07/06/98 

06/11/98 

(G)  Acrylic  oligomer 

P-98-0486 

07/10/98 

05/27/98 

(G)  Aliphatic  polyurethane  with  tertiary  amine 

P-98-0516 

07/10/98 

07/02/98 

(G)  Fatty  acid  polyamine  condensate,  carboxylic  acid  salt 

P-9&-O540 

07/06/98 

06/23/98 

(G)  Triethylamine  neutralized  aliphatic  urethane  polymer 

P-98-0547 

07/10/98 

06/25/98 

(G)  Modified  diphenylmethane  diisocyanate 

P-98-0586 

07/09/98 

07/06/98 

(G)  Siloxanes  and  silicones,  methyl  alkyl,  polyester  rrxxjified.* 

List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  August  28, 1998. 

Oscar  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  98-23892  Filed  9-3-98;  8:45  am] 
BILUNO  CODE  6SM-60-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPPTS-61912;  FRL-6022-«] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  vdth  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 


expired.  The  information  in  this 
document  contains  notices  received 
from  Jime  16,  to  June  30, 1998. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
nxmiber  "[OPPTS-51912]"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Rm. 
ETG-099  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  msdl  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPPTS-519121.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION"  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 


Agency,  Rm.  E-531,  401  M  St.,  SW., 
Washington,  DC,  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  appUcation 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
imdergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51912]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Rm.  NEM-B607, 401  M  St.,  SW., 
Washington,  DC  20460. 


Electronic  comments  can  be  sent 
directly  to  EPA  at: 
oppLncic@epamail.epa.gov 

Electronic  conunents  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  commimity,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 


separate  notices  into  one  comprehensive 
notice  that  wrill  be  issued  at  regultir 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
Usting  of  receipt  of  new  notices  of 
commencement. 

EPA  lielieves  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  wrill  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  imder 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 


to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NQC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Docimient  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551. 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary.  - — 

This  notice  will  identify:  (I)  PMNs 
received;  and  (11)  Notices  of 
Commencement  to  manufacture/import. 


I. '54  Premanufacture  Notices  Received  From:  06/16/98  to  06/30/98 


Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

P-98-0915 

06/16/98 

09A)9/98 

Elf  Development  Inc. 

P-98-0916 

06/16/98 

09/14/98 

Champion  Tech- 
nologies 

P-98-0923 

06/17/98 

09/15/98 

CBI 

P-98-0924 

06/17/98 

09/15/98 

CBI 

P-98-0925 

06/17/98 

09/1 5«8 

CBI 

P-9&-0926 

06/17/98 

09/1 5«8 

CBI 

P-98-0927 

06/17/98 

09/1 5«8 

CBI 

P-98-0928 

06/17/98 

09/15/98 

CBI 

P-98-0929 

06/17/98 

09/15/98 

CBI 

P-9&-0930 

06/17/98 

09/15/98 

CBI 

P-98-0931 

06/17/98 

09/1 5«8 

Mitsui  Chemicals 
America,  Inc. 

P-98-0932 

06/17/98 

09/15/98 

Mitsui  Chemicals 
America,  Inc. 

P-98-0933 

06/18/98 

09/16/98 

CBI 

P-98-0934 

06/19/98 

09/17/98 

Flexsys  America 

P-98-0935 

06/23/98 

09/21/98 

CBI 

P-98-0936 

06/23/98 

09/21/98 

CBI 

P-98-0937 

06/23/98 

09/21/98 

CBI 

P-98-0938 

06/23/98 

09/21/98 

CBI 

P-98-0939 

06/23/98 

09/21/98 

CBI 

(S)  Lutxicity  improver  for  tow  sulfur 

diesel  fuel  engine 
(S)  Used  as  high  temp,  mud  sta- 

tMlizer. 
(S)  Electronics:  plastic  coatings 
(G)  Charge  transport  agent 
(S)  Resin  for  printing  ink 
(S)  Resin  for  printing  ink 
(S)  Resin  for  printing  ink 
(S)  Resin  for  printing  ink 
(S)  Resin  for  printing  ink 
(S)  Resin  for  printing  ink 
(S)  Toner  binder 

(S)  Toner  binder 

(G)  Surfactant  in  a  fatxic  softeners; 

tiair  corxfittoning  softener 
(G)   Rubber  anti  degradent  polynv 

erizatton  inhtt>itanl  for  potymeriz- 

at)(e  vinty  nxxxxners 
(G)  Intermediate  for  additive,  destruc- 
tive use 
(G)  Intermediate  for  additive,  destruo- 

tiveuse 
(G)  Intermedete  for  additive,  destruo 

trveuse 
(G)    Additive,    open.    nornSspersive 

use 
(G)    Additive,    open,    non^ispersive 

use 


(G)  Mixtures  of  fatty  acids  in  solution 

of  a  naphta  petroleum  sotvent 
(S)    Poly(oxy-1,2-ethanediyl),    alpha- 

(phenylmethyO-omega-hydroxy-* 
(G)  Acrylic  acrytate 
(G)  Diphenyi  derivative 
(G)  Modified  hydrocartxKi  resin 
(G)  Modified  hydrocartxxi  resin 
(G)  Modified  hydrocartxxi  resin 
(G)  Modified  hydrocartxxi  resin 
(G)  Modified  hydrocartxxi  resin 
(G)  Modffied  hydrocartxxi  resin 
(G)  Urethane  modified  polyester 

(G)  Urethane  modified  potyester 

(G)    Ouatenmary    ammonium    com- 
pound 
(S)         Benzenamine,         r>-{4-[(1,3- 

dimettiyftxJtyl)imino}-2,5- 

cyck)hexadien-1-y<idene]-* 
(G)    Polyester    polyether    urethane 

block  copolymer 
(G)    Polyester    poiyettwr    urethane 

btock  copolymer 
(Q)    Polyester    potyether    urethane 

btock  copolymer 
(G)    Polyester    polyether    urethane 

btock  copolymer 
(G)    Polyester    polyether    urethane 

btock  copolymer 
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I.  54  Premanufacture  Notices  Received  From:  06/16/98  to  06/30/98— Continued 


Case  No. 


P-98-0940 
P-98-0941 

P-98-0942 
P-98-0943 

P-98-0944 

P-9a^)945 

P-98-0946 

P-98-0947 

P-98-0948 

P-98-0949 

P-98-0950 

P-98-0951 

P-98-0952 

P-98-0953 
P-98-0954 
P-98-0955 

P-98-0956 
P-98-0957 

P-98-0958 

P-98-0959 
P-98-0960 

P-g8-0961 

P-98-0962 

P-98-0963 

P-96-0964 

P-98-0965 


P-98-0966 
P-9&-0967 

n   na   rtnaa 
r  wo  WwV 


Received 
Date 


06/23/98 
06/19/98 

06/22/98 
06/22/98 

06/22/98 

06/22/98 

06/22/98 

06/23/98 

06/23/98 

06/23/98 

06/23/98 

06/23/98 

06/23/98 

06/25/98 
06/24/98 
06/25/98 

06/24/98 
06/25/98 

06/24/98 

06/24/98 
06/25/98 

06/25/98 

06/25/98 

06/25/98 

06/25/98 

06/23/98 


Projected 

Notice 
End  Date 


06/29/98 
06/26/98 

06/26/98 

06/29/98 


09/21/98 
09/17/98 

09/20/98 
09/20/98 

09/20/98 

09/20/98 

09/20/98 

09/21/98 

09/21/98 

09/21/98 

09/21/98 

09/21/98 

09/21/98 

09/23/98 
09/22/98 
09/23/98 

09/22/98 
09/23/98 

09/22/98 

09/22/98 
09/23/98 

09/23/98 

09/23/98 

09/23/96 

0^23/98 

09/21/98 


09^7/98 
09^4/98 

09Q4/98 

09^7/98 


Manufacturer/lniportaf 


ca 

CBI 
CBI 

CBI 

CBI 

Wadter  Silicones  Cor- 
poration 
CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

3M  Company 

CBI 

CBI 

CBI 
CBI 


CBI 

CBI 

Shell  Chemicai  Com- 
pany 

She!  Chemical  Com- 
pany 

Shea  Ctiemical  Com- 
pany 

Shell  Chemical  Com- 
pany 

Shel  Chemical  Com- 
pany 

Ci»  Spectalty  Chemi- 
cals-Textile Dyes 
Division 


Gem  Urelhane  Corp. 
Aled  Signal.  Inc. 

AMed  Signal,  Inc. 


Union  Camp  Corpora- 
tion -  Chemicals 
Products  Oivisian 


Use 


(G)  Additive,  opea  rK)n-dispersive 
use 

(S)  Coating  for  wood,  metal,  plastic 
paper  and  masonry;  adhesives; 
inks;  sealants;  photoresists 

(G)  Industrial  coating  txnder  corrpo- 
nent 

(G)  Component  of  manufactured  con- 
sumer articie  -  contained  use 


(S)  Uv  arxl  electron  t)eam  curatsle 
coating  materials  for  paper,  wood 
and  plastic  subtrates 

(S)  Cobinder  in  aqueous  t>ased  paper 
coating  formulations 

(S)  UV/EB  coating  additive 


non-dispersive 
norxfispersive 
non-(fispersive 
non-dispersive 
non-dispersive 
rK)n-dispersive 


(G)    Additive,    open, 

use 
(G)    Additive,    open, 

use 
(G)    Additive,    open, 

use 
(G)    Additive,    open, 

use 
(G)    Additive,    open. 

use 
(G)    Additive,    open, 

use 
(G)  Surface  treatment 
(G)  Open,  non-dispersive  use 
(G)   Emulsifying  component  compo- 
nent for  adtiesive  resin 
(G)  Destructive  use 
(G)  Surfactart 


(G)  Coating  resin  for  glass 

(G)  Quality  control  agent 

(S)  Intermediate  for  alcohol  derivative 

manufacture,  e.g.  surfactants 
(S)  Intermediate  for  alcohol  derivative 

manufacture,  e.g.  surfactants 
(S)  Intermediate  for  alcohol  derivative 

manufacture,  e.g.  surfactants 
(S)  Intermediate  for  alcohol  derivative 

marujfacture,  e.g.  surfactants 
(S)  Intermediate  for  alcohol  derivative 

manufacture,  e.g.  surfactants 
(G)  Textile  dye 


Chemical 


(S)  Base  coat  for  lealtier;  textile  treat- 
ment 

(S)  Nondispersive  adcfitive  in  Ultra 
Violet  (UV)  cured  coatings;  UV 
cured  inks;  UV  cured  adhesives 

<S)  Nondisperave  additive  in  Ultra 
Vntet  (UV)  cured  coalings;  UV 
cured  inks;  UV  cured  adhesives 

(S)  Corroskxi  inNbtfon  in  metal  work- 
ing Ihids 


(G)    Polyester    polyether    urethane 

bkx:k  copolymer 
(G)  Graft  acrylate,  methacrylate  hy- 

drocartxjn  polymer 

(G)  Polyester  acrylate 

(G)     Sut)stituted-{(1,2.3,4-teb-ahydro- 

5,8-dihydroxy-1,4- 

methanonaphthalene  -6,7- 

diyOt>s(methylene)lljis* 
(G)  Polyether  acrylate 


(G)  Acrylate  copolymer 

(G)  Polydimethylsiloxane  with  acrylate 

groups 
(G)    Polyester    potyetiier    urethane 

t)lock  copolymer 
(G)    Polyester    polyether    urettiarw 

bkxk  copolymer 
(G)    Polyester    polyether    uretfiane 

t)kx:k  copolymer 
(G)    Polyester    polyether    urethane 

block  copolymer 
(G)    Polyester    polyetiier    urethane 

t)k)ck  copolymer 
(G)     Polyester    polyettier    uretfiane 

block  copolymer 
(G)  .-luorinated  silane 
(G)  Acrylic  polymer 
(G)  Modified  polyether 

(G)  Acryl'c  polymer 

(S)  Poly  (  oxy-1 ,2-ethanediyl),  alpha- 

(nor>ylphenyl)-omega-hydroxy-, 

brarKhed,  phosphates,  ammonium 

salt* 
(G)       Silan       modified       uretfiane 

prepolymer 
(G)  AHcoxy  benzok:  acid 
(S)  Pentadecarx}l.  branched* 

(S)  Hexadecanoi.  branched* 

(S)  Heptadecanol,  txarx:hed* 

(S)  Octadecand,  branched* 

(S)  Nonadecand,  tvanched* 

(G)  4,1 1-triphenodk>xazinedisulfonk: 
ackJ,  3.104)is{afl(yl  amino}-6.13- 
dKhforo-.  reaction  products  with  2- 
amirK>-1,4-benzenedsuKorac  acid, 
2-{amino  aryOsuHonyQettiyl  hydro- 
gen sulfate  and  2.43-trifluoro-1  A5- 
triazine,  sodun  salts 

(G)  Aqueous  polyurelhane  disperskxi 

(G)  FluoroaBcyl  vinyl  ether 


(G)  Fhnroalcyl  vinyl  ether 


(S)  Decanedk)ic  acU,  compound  witti 
2,2'jr-nitrik)tris  (ettional]* 
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1.  54  Prennanufacture  Notices  Received  From:  06/16/98  to  06/30/98— Continued 

Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemk^al 

End  Date 

P-98-0970 

06/29/98 

09/27/98 

Unfon  Camp  Corpora- 

(S) ConosMXi  inhibition  in  metal  work- 

(S) Decanedkic  acid,  compound  with 

« 

tion  -  Chemicals 
Products  Division 

ing  fluids 

2-aminoethanol* 

P-98-0971 

06C9/98 

09/27/98 

Unton  Camp  Corpora- 

(S) Conosion  inhibition  in  metal  work- 

(S) Decanedioic  acid,  compound  with 

tion  -  Chemicals 

ing  fluids 

2-amino-2-methyl-1-propanol*  - 

Products  Division 

P-9&-0972 

06/29/98 

09/27/98 

Union  Camp  Corpora- 

(S) Corrosion  inhibition  in  metal  work- 

(S) Decanedioic  acid,  compound  with 

tion  -  Chemicals 

ing  fluids 

1,1'-iminobis  [2-propanol]' 

Products  Division 

P-98-0973 

06C9/98 

09/27/98 

Unk)n  Camp  Corpora- 

(S) Corrosion  inhibition  in  metal  work- 

(S) Decanedioic  ackJ,  compound  vnth 

tion  -  Chemicals 

ing  fluids 

1,1'.1"-nitrilotris  [2-propanol]' 

Products  Diviskm 

P-98-0974 

06/29/98 

09/27/98 

Unkw  Camp  Corpora- 
tion -  Chemicals 
Products  Division 

(S)  Con-osion  inhibition  in  metal  worth- 
ing fluids 

(S)  Decanedioic  acid,  potassium  salt* 

II.  22  Notices  of  Commencement  Received  From:  06/16/98  to  06/30/98 

Commence- 

Case No. 

Received  Date 

ment/Import 
Date 

Chemical 

P-95-2072 

06/26/98 

06/06/98 

(G)  Alkyl  poly-ether 

P-96-0323 

06/15/98 

06A)2/98 

(G)  Polymeric  product  of  reactions  of  epoxy  with  organic  acid  and  acrylic  monomers,  par- 
tially neutralized  with  dimethyl  etharK>lamine. 

P-96-0897 

06/22/98 

05/26/98 

(G)  Terpene  residue  distillates 

P-97-0207 

06/22/98 

06/10/98 

(S)  Poly(oxy-1 ,2-ethanediyl),alpha-(cart)oxymethyl)-omega-(undecyloxy)-* 

P-97-0208 

06/22/98 

06/11/98 

(S)  Poly(oxy-1 ,2-ethanediyl).  alpha-(cartx)xymetyl)-omega-(undecycloxy)-.  sodium  salt* 

P-97-0571 

06/30/98 

06/1 0«8 

(G)  Polyester  acrylate 

P-97-0656 

06/15/98 

05/26/98 

(G)  Polyurea 

P-97-^)739 

06/19/98 

06/09/98 

(G)  Glycine.  n-[3-(substitutedlamino)pheny(]-n-(carboxymethyl)-.  diesters,  reaction  products 
with  diazotized  2-chloro-4-nitrobenzenam4ne 

P-97-0956 

06/24/98 

05/24/98 

(G)  Mixed  metal  oside 

P-98-0102 

06/24/98 

06/16/98 

(G)  /^.//-substituted  isophthaJamide 

P-98-0240 

06/30/98 

06/23/98 

(G)  Acrylic  resin 

P-9&-0248 

06/22/98 

05/26/98 

(G)  Urethane  polymer 

P-98-0322 

06/29/98 

06/11/98 

(S)  Acetamide.  n-ethenyl-n-methyl-.  polymer  with  1-ethenylhexahydro-2/>-azepin-2-one, 
2.2'-azobis[2-methyl  butanenitrilej-intiated* 

P-98-0381 

06/30/98 

06A)8/98 

(G)  Polycaprolactive  polyol 

P-98-^396 

06/29/98 

06A)3/98 

(S)  2.6.7-trioxabicyclo  [2.2.2]  octane  4-ethyl-,  1-Cs.9-alkyl  derivatives* 

P-98-0464 

06/29/98 

06/02/98 

(G)  Polyester  resin 

P-9&-0483 

06/23/98 

05/20/98 

(G)  Modified  styrene-acrylate  polymer 

P-98-0484 

06/23/98 

05/20/98 

(G)  Modified  styrene-acrylate  polymer 

P-98-0501 

06/18/98 

05/20/98 

(S)  Boric  acid  (h3  10bo3) 

P-98-0502 

06/18/98 

05/20/98 

(S)  Borate  (1-)-11b.  tetrafluoro-.  potassium 

P-98-0503 

06/18/98 

05/20/98 

(S)  Borate  (1-)-1  Ob,  tetrafluoro-.  potassium 

P-98-0507 

06/16/98 

06/10/98 

(G)  Organo-modified  polysiloxanes 

List  of  Subjects 

FEDERAL  COMMUNICATIONS                   intended  effect  of  this  action  is  to  make 

Environmental  protection, 
Premanufacture  notices. 

Dated:  August  26, 1998. 

Oscar  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc  98-23893  Filed  9-3-98;  8:45  am] 
BILLING  CODE  6S60-50-F 


COMMISSION 

[CO  Docket  No.  92-237;  DA  98-1770] 

Next  Meeting  of  the  North  American 
Numbering  Council 

AGENCY:  Federal  (!k>mmunications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  September  2. 1998.  the 
Commission  released  a  public  notice 
aimouncing  the  September  22  and 
September  23, 1998,  meeting  and 
agenda  of  the  North  American 
Numbering  Coimcil  (NANC).  The 


the  public  aware  of  the  NANC's  next 
meeting  and  its  Agenda. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Simms,  Administrative  Assistant 
of  the  NANC,  at  (202)  418-2330  or  via 
the  Internet  at  lsimms@fcc.gov  or 
Jeannie  Grimes  at  (202)  418-2313  or 
jgrimes@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  2000  M 
Street,  NW,  Suite  235,  Washington,  DC  • 
20554.  The  fax  number  is:  (202)  418- 
2345.  The  TTY  number  is:  (202)  418- 
0484. 
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SUPPLEMENTARY  MFORMATION:  Released: 
September  2, 1998. 

The  next  meeting  of  the  North 
American  Nimibering  Council  (NANC) 
will  be  held  on  Tuesday,  September  22, 
from  8:30  a.m.,  until  5:00  p.m.,  and  on 
Wednesday,  September  23, 1998,  from 
8:30  a.m.,  until  5:00  p.m.  The  meeting 
will  be  held  at  the  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Room  856,  Washington, 
D.C.,  on  September  22.  The  September 
23,  meeting  will  be  held  at  the  Sheraton 
Qty  Centre  Hotel,  1143  New  Hampshire 
Avenue,  N.W.,  Washington,  D.C. 

This  meeting  will  be  open  to  members 
of  the  general  pubhc.  The  FCC  will 
attempt  to  accommodate  as  many 
people  as  possible.  Admittance, 
however  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  statements  to  the  NANC,  which 
must  be  received  two  business  days 
before  the  meeting.  In  addition,  oral 
statements  at  the  meeting  by  parties  or 
entities  not  represented  on  the  NANC 
will  be  permitted  to  the  extent  time 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 
party  or  entity,  and  requests  to  make  an 
oral  statement  must  be  received  two 
business  days  before  each  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Linda  Simms  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT,  stated  above. 

Proposed  Agenda 

The  proposed  agenda  for  the 
September  22-23, 1998,  meeting  is  as 
follows: 

1.  Approval  of  meeting  minutes. 

2.  Numbering  Resource  Optimization 
(NRO)  Working  Group  Report.  Review 
final  recommendation  regarding 
implementation  of  number  pooling  by 
December  1999,  and  other  conservation 
measures,  pursuant  to  Chief,  Common 
Carrier  Bureau  letter  of  March  23, 1998. 

Wednesday,  September  23, 1998 

3.  Continuation  of  NRO  discussion 
including  Industry  Numbering 
Committee  Report  on  1000  Block 
Administration  Guidelines  and  Cost 
Recovery  Report  concerning  1000  Block 
Cost  Recovery. 

4.  Local  Number  Portability  . 
Administration  (LNFA)  Working  Group 
Report. 

5.  Nil  Ad  Hoc  Working  Group 
Report.  Review  final  report  and 
recommendation,  piu^uant  to  the  First 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  In  the  Matter  of 
Use  of  Nil  Codes  and  Other 
Abbreviated  Dialing  Arrangements,  CC 
Docket  92-105,  FCC  97-51. 


6.  COCUS  and  Proposed  Line  Number 
Utilization  Survey.  Review  of  integrated 
recommendation  bom  four 
contributions  on  question  of  a  rule  or 
clarification  of  existing  rule  for 
reporting  utilization  data;  possible 
enforcement  mechanism;  audits; 
forecasts  from  resellers;  appeals  and 
confidentiality  issues. 

7.  Definition  of  Reserved  Telephone 
Numbers.  Discussion  of  contributions. 

8.  Steering  Group  Report. 

9.  Other  Business. 

I^pderal  Conununications  Commission. 

Geraldine  A.  Matise, 

Chief,  Network  Services  Division,  Common 

Carrier  Bureau. 

(FR  Doc.  98-24026  Filed  9-3-98;  8:45  am] 

Ba.lJNO  COOe  6712-OI-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:02  p.m.  on  Tuesday,  September  1, 
1998,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Ellen  S.  Seidman 
(Director,  Office  of  Thrift  Supervision), 
concurred  in  by  Ms.  Leann  Britton, 
acting  in  the  place  and  stead  of  Director 
Julie  L.  Williams  (Acting  Comptroller  of 
the  Currency),  Director  Joseph  H.  Neely 
(Appointive),  and  Chairman  Donna 
Tanoue,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  pubUc 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(8), 
(c)(9)(A)(u).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(8),  (c){9)(A)(ii),  and 
(c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  NW..  Washington,  D.C. 

Dated:  September  2, 1998. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre, 
Deputy  Executive  Secretary. 
(FR  Doc.  98-24006  Filed  9-2-98;  10:48  am] 
BaiMQ  CODE  •714-01-M 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOUMNG  THE  MEETINQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10:00  a.m'  Wednesday. 

September  9, 1998. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Persoimel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  September  2, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-24020  Filed  9-2-98;  11:48  am] 
BILUNQ  COOE  621IH>1-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  date:  9:00  A.M.  September  14, 

1998. 

PLACE:  National  Finance  Center,  TANO 

Building,  Conference  Room  7, 13800 

Old  Gentilly  Road,  New  Orleans, 

Louisiana. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
August  10, 1998,  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

3.  Review  of  FY  1998  budget  and 
projected  expenditures,  approval  of  FY 

1999  proposed  budget,  and  review  of  FY 

2000  estimates. 

4.  Review  of  KPMG  Peat  Marwick 
audit  reports: 
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(a)  "Pension  and  Welfare  Benefits 
Administration  Review  of  Access 
Controls  and  Security  Over  the  United 
States  Dep£utment  of  Agriculture, 
National  Finance  Center." 

(b)  "Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift 
Savings  Plan  Account  Maintenance 
Subsystem,  Forfeiture  and  Forfeiture 
Restoration  Operations  and  Interfund 
Transfer  Process  at  the  United  States 
Department  of  Agriculture,  National 
Finance  Center." 

(c)  "Pension  and  Welfare  Benefits 
Administration  Review  Backup, 
Recovery,  and  Contingency  Planning  of 
the  Thrift  Savings  Plan  at  the  United 
States  Department  of  Agriculture, 
National  Finance  Center." 

(d)  "Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift 
Savings  Plan  Billing  Process  at  the 
United  States  Department  of 
Agriculture,  National  Finance  Center." 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs  (202)  942-1640. 

Dated:  September  2, 1998. 
Roger  W.  Mehle, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

IFR  Doc.  98-24058  Filed  9-2-98;  2:30  pm] 
BILUNG  COOE  6760-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  98N-0192] 

Agency  Information  Collection 
Activities;  Sutmiission  for  OMB 
Review;  Comment  Request; 
Establishment  and  Product  License 
Applications:  Forms  FDA  2599, 2599a, 
2600,  2600b,  3066,  3066, 3096,  3098, 
3098a,  3098b,  3098c.  3098d,  3098e, 
3210,  3213,  3214,  and  3314 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACnON:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  5, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  coUection  of  information  to  the 


Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 


Establishment  and  Product  License 
Applications:  Forms  FDA  2599,  2599a, 
2600,  2600b,  3066,  3086,  3096,  3098, 
3098a,  3098b,  3098c,  3098d,  3098e, 
3210,  3213,  3214,  and  3314—21  CFR 
601.2  and  601.12— (OMB  Control 
Number  0910-0124 — Extension) 

FDA  is  the  Federal  agency  charged 
with  responsibility  for  determining  that 
drugs  and  biological  products  are  safe 
and  effective.  Manufacturers  of 
biological  products  for  human  use  must 
file  an  application  for  FDA  approval  of 
the  product  prior  to  introducing  it  into 
interstate  commerce.  The  information 
provided  by  manufacturers  on  these 
license  application  forms  is  necessary 
for  FDA  to  carry  out  its  mission  of 
protecting  the  public  health  and  helping 
to  ensure  that  biologies  for  human  use 
have  been  shown  to  be  safe  and 
effective.  The  uniform  format  of  the 
forms  provides  for  orderly,  efficient 
review  by  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  staff 
and  expedites  the  hcensing  process  as 
well  as  documenting  for  future  reference 
the  methods  and  procedures  that  have 
been  approved  for  use  at  each 
manubcturing  location.  Statutory 
authority  for  the  collection  of  this 
information  is  provided  by  section  351 
of  the  Public  Health  Service  Act  (the 
PHS  Act)  (42  U.S.C.  262). 

Section  601.2  (21  CFR  601.2)  requires 
that  manufactiu^rs  of  biological 
products  regulated  under  the  PHS  Act 
submit  an  establishment  license 
application  (ELA)  and  a  product  license 
application  (PLA),  or  a  biologic  license 
appUcation  (BLA)  to  CBER  for  review 
and  approval  prior  to  marketing  a 
biological  product  in  interstate 
commerce.  Blood  and  blood 
components  fall  within  the  category  of 
biological  products.  AU  establishments 
collecting  and/or  preparing  blood  and 
blood  components  for  sale  or 
distribution  in  interstate  commerce  are 
subject  to  the  Ucensing  appUcation 


provisions  of  section  351  of  the  PHS 
Act.  Section  601.12  (21  CFR  601.12) 
requires  manufacturers  of  a  biologic  for 
htmian  use  to  file  supplemental 
applications  for  all  important  changes  to 
applications  previously  approved  prior 
to  implementing  such  changes.  In 
addition  to  §§601.2  and  601.12,  other 
regulations  provide  additional  standards 
for  human  blood  and  blood  products, 
which  require  submission  of  certain 
information  in  a  license  application, 
including  21  CFR  640.17,  640.21(c),     . 
640.25(c),  640.56(c),  640.64(c),  640.74(a) 
and  (b)(2),  and  680.1{b)(2)(iii)  and  (c). 
The  information  collection  requirements 
in  the  preceding  regulations  and  their 
associated  reporting  burdens  are 
provided  under  the  burden  estimated 
for  §§  601.2  and  601.12  and  the 
application  form  in  approved  OMB 
control  niunber  0910-0338. 

As  outlined  in  the  President's 
November  1995  National  Performance 
Review's  document  entitled 
"Reinventing  the  Regulation  of  Drugs 
Made  From  Biotechnology,"  FDA 
intends  to  use  a  single  harmonized 
application  form  for  all  drug  and 
licensed  biological  products.  FDA 
revised  Form  FDA  356h,  "Application 
to  Mailet  a  New  Drug,  Biologic,  or  an 
Antibiotic  Drug  for  Human  Use,"  for 
this  purpose  and  announced  its 
availability  in  the  Federal  Register  of 
July  8, 1997  (62  FR  36558).  This  notice 
described  FDA's  intent  to  phase  in  the 
use  of  the  new  Form  FDA  356h  for  all 
biological  products  and  stated  that 
applicants  submitting  new  drug 
applications  (NDA's),  abbreviated  new 
drug  appUcations  (ANDA's),  abbreviated 
antibiotic  drug  appUcations  (AADA's), 
and  BLA's  for  biologic  products 
specified  in  §  601.2(c)  could  begin  to 
use  the  new  Form  FT) A  356h 
immediately.  The  notice  also  advised 
such  appUcants  that  they  will  be 
required  to  use  revised  Form  FDA  356h 
-  beginning  January  8, 1998.  In  the 
interim  period,  the  old  Form  FDA  356h 
and  the  new  Form  FDA  356h  were  to  be 
acceptable  alternatives  for  NDA's, 
ANDA's,  AADA's,  and  BLA's. 

In  futiue  Federal  Register  notices, 
FDA  will  advise  appUcants  for  the 
products  not  yet  using  the  new  Form 
FDA  356h,  when  they  may  voluntarily 
begin,  and  when  they  wiU  be  required 
to  use  the  new  Form  FDA  356h.  FDA  is 
in  the  process  of  preparing  guidance 
documents  on  the  content  and  format  of 
the  chemistry,  manuCactming,  and 
controls  section,  and  establishment 
description  section  of  the  new  Form 
FDA  356h  for  those  biological  products 
not  yet  using  the  new  form.  As  these 
guidance  dociunents  are  completed, 
FDA  will  begin  accepting  the  new  Form 
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FDA  356h.  Until  further  notice,  if  the 
biological  product  is  not  specified  in 
§  601.2(c),  applicants  should  continue  to 
submit  an  ELA  and  a  PLA  application 
on  the  CBER  forms  listed  below  in  this 
notice. 

This  collection  of  information 
involves  the  following  forms: 
Form  FDA  2599,  "Establishment 
License  Application  for  the  Manufacture 
of  Blood  and  Blood  Components;" 
Form  FDA  2599a.  "Supplement  to 
Establishment  License  AppUcation  for    . 
the  Manufacture  of  Blood  and  Blood 
Components;" 

Form  FDA  2600,  "Product  License 
Application  for  the  Manufactiu«  of 
Source  Plasma;" 

Form  FDA  2600b,  "Product  License 
Application  for  Therapeutic  Exchange 
Plasma;" 

Form  FDA  3066,  "Product  License 
Application  for  Manufacture  of  Blood 
Grouping  Reagents;" 
Form  FDA  3086,  "Product  License 
AppUcation  for  the  Manufacture  of 
Reagent  Red  Blood  Cells;" 
Form  FDA  3096.  "Product  License 
Application  for  the  Manufacture  of 
Anti-Hiunan  Globulin;" 
Form  FDA  3098,  "Product  License 
Application  for  the  Manufacture  of 
Whole  Blood  and  Blood  Components;" 


Form  FDA  3098a,  "Product  License 
Application  for  Red  Blood  Cells;" 
Form  FDA  3098b,  "Product  License 
Application  for  Plasma;" 
Form  FDA  3098c,  "Product  License 
Application  for  Platelets;" 
Form  FDA  3098d,  "Product  License 
Application  for  Cryoprecipitated 
Antihemophilic  Factor;" 
Form  FDA  3098e,  "The  Manufacture  of 
Products  Prepared  by  Cytapheresis;" 
Form  FDA  3210,  "Application  for 
.  Establishment  License  for  Manufacture 
of  Biological  Products;" 
Form  FDA  3213,"  Application  for 
License  for  the  Manufacture  of 
Allergenic  Products;" 
Form  FDA  3214,  "Application  for  the 
Manufacture  of  a  Human  Plasma 
Derivative;"  and 

Form  FDA  3314,  "Product  License 
Application  for  the  Manufacture  of 
Human  Immimodeficiency  Virus  for  In- 
Vitro  Diagnostic  Use." 

Respondents  to  this  collection  of 
information  are  manufacturers  of 
biological  products.  The  reporting 
biu'den  for  the  current  collection  of 
information  using  CBER's  license 
application  forms  under  OMB  control 
number  0910-0124  was  reported  to 
OMB  as  part  of  the  total  burden  for  the 
agency's  collection  of  information  using 


Form  FDA  356h.  This  collection  of 
information  using  Form  FDA  356h  was 
assigned  OMB  control  number  0910- 
0338  and  approved  by  OMB  on  April 
23. 1997.  The  approval  for  OMB  control 
number  0910-0338  expires  on  April  30, 
2000.  The  annoiuicement  of  OMB's 
approval  was  published  in  the  Federal 
Register  of  May  19, 1997  (62  FR  27262). 

Under  OMB  control  number  0910- 
0338,  FDA  estimated  that  CBER's 
portion  of  the  reporting  burden  for 
collection  of  information  using  Form 
FDA  356h  was  76,200  hours.  The  76.200 
hours  reflected  the  future  use  of  Form 
FDA  356h  by  all  manufacturers  of 
biological  products.  The  nimiber  of 
manufacturers  of  biological  products 
that  are  already  using  Form  FDA  356h 
would  accoimt  for  approximately  3,000 
hours  of  the  total  burden  hours.  The 
other  73,200  hours  would  accoimt  for 
manufacturers  who  may  not  have 
completed  the  transition  to  using  Form 
FDA  356h  and  still  need  to  use  other 
license  application  forms.  FDA  expects 
that  all  manufacturers  of  biological 
products  will  begin  to  use  Form  FDA 
356h  during  1998. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  l.— 

Estimated  Annual  Reporting  Burden' 

21  CFR  Section 

Forms 

No.  of 
Respondents 

No.  of 

Responses  per 

Respondent 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

601.2  and  601.12 

FDA  2599.  2599a.  2600. 
2600b.  3066.  3086, 
3096.  3098.  3098a, 
3098b.  3098c.  3098d. 
3098e.  3210.  3213. 
3214.  and  3314 

376 

4.9 

1.830 

40 

73.200 

'  There  are  no  capital  costs  or  operating  and  niaintenance  costs  associated  with  this  collection  of  information. 


Dated:  August  28, 1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 

(PR  Doc.  98-23838  Filed  9-3-98;  8:45  am) 
BILUNQ  CODE  4160-01-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  92F-0397] 

Great  Lakes  Chemical  Corp.; 
Withdrawal  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION;  N<^ce. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  2B4343)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  an  aqueous 
solution  of  l-bromo-3-chloro-5,5- 
dimethylhydantoin  as  a  sanitizing 
solution  to  be  used  on  food  processing 
equipment  and  utensils  and  on  food- 
contact  surfaces  in  public  eating  places. 
FOR  FURTHER  INFORMATION  CONTACT: 

Juhus  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  JX:  20204.  202-418-3091. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
December  7. 1992  (57  FR  57838).  FDA 
announced  that  a  food  additive  petition 


(FAP  2B4343)  had  been  filed  by  Great 
Lakes  Chemical  Corp.,  P.O.  Box  2200, 
West  Lafayette,  IN  47906.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  178.1010  Sanitizing 
solutions  (21  CFR  178.1010)  to  provide 
for  the  safe  use  of  an  aqueous  solution 
of  l-bromo-3-chloro-5,5- 
dimethylhydantoin  as  a  sanitizing 
solution  to  be  used  on  food  processing 
equipment  and  utensils  and  on  food- 
contact  surfaces  in  public  eating  places. 

The  Food  Quality  Protection  Act  of 
1996  (FQPA1  (Pub.  L.  104-170),  which 
was  enacted  on  August  3, 1996, 
amended  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  and  provided  the 
Environmental  Protection  Agency  (EPA) 
with  the  regulatory  authority  over  the 
petitioned  use  of  this  substance.  Under 
FQPA,  the  petitioned  use  of  this 
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substance  is  regulated  ^  a  pesticide 
chemical  imder  section  400  of  the  act 
(21  U.S.C.  346a).  Thus,  post-FQPA,  the 
petitioned  use  of  this  substance  is  no 
longer  subject  to  FDA's  regulatory 
authority  as  a  food  additive  imder 
section  409  of  the  act  (21  U.S.C.  348). 

In  response  to  a  request  by  the 
petitioner,  which  was  prompted  by  the 
change  in  regulatory  authority  over  the 
antimicrobial  substance  that  is  the 
subject  of  this  petition,  FDA  transferred 
the  records  for  FAP  2B4343,  including 
all  of  FDA's  reviews  of  information  in 
the  petition,  to  EPA.  Great  Lakes 
Chemical  Corp.  has  now  withdrawn  the 
petition  without  prejudice  to  a  future 
filing  (21  CFR  171.7). 

Dated:  July  15, 1998. 
George  H.  Pauli. 

Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  98-23837  Filed  9-3-98;  8:45  am] 
BILUNQ  CODE  41«M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Pharmacy  Compounding  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Pharmacy 
Compoimding  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  14, 15,  and  16, 1998, 
8:30  a.m.  to  5:30  p.m. 

Location:  Advisory  Committee 
conference  room,  rm.  1066,  Food  and 
Drug  Administration,  5630  Fishers 
Lane,  Rockville,  MD  20852. 

Contact  Person:  Kimberly  L.  Topper 
or  John  B.  Schupp,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857- 
1000,  301-«27-7001,  or  e-mail 
Topperk@cder.fda.gov,  or  FDA  Advisory 
Conmiittee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12440. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 


Agenda:  The  committee  will:  (1) 
Address  those  bulk  drug  substances  that 
are  neither  components  of  FDA 
approved  products  nor  covered  by  a 
United  States  Pharmacopeia  monograph 
for  inclusion  on  a  list  of  bxUk  drug 
substances  that  may  be  used  in 
compoimding  that  quaUfies  for  the 
applicable  statutory  exemptions,  and  (2) 
review  drug  products  to  be  included  on 
a  Ust  that  have  been  withdrawn  or 
removed  from  the  market  for  reasons  of 
safety  or  efiicacy  that  may  not  be  used 
in  compoimding  that  qualifies  for  the 
applicable  statutory  exemptions. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  30, 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  September  30. 1998,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argimients 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  July  27. 1998. 
Michael  A.  Friedman. 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  98-23836  Filed  9-3-98;  8:45  am] 
BILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Special  Projects  of  National 
Significance;  Integrated  Service 
Delivery  Model 

AGENCY:  Health  Resources  and  Services 

Administration. 

ACTION:  Notice  of  limited  competition 

for  grant  funds. 

SUMMARY:  The  Health  Services 
Administration  (HRSA)  announces  that 
approximately  $100,000  is  available  for 
grants  from  the  Special  Projects  of 
National  Significance  (SPNS)  Program, 
funded  under  the  authority  of  Section 
2691  of  the  Public  Health  Service  Act, 
as  established  by  the  Ryan  White  Care 
Act  Amendments  of  1996,  Public  Law 
104-148,  dated  May  20, 1996. 


These  awards  will  be  limited  to  Los 
Angeles  County,  California.  Applicants 
may  apply  for  project  periods  of  up  to 
3  years.  ITie  purpose  of  this  limited 
competition  is  to  support  the 
development  and  evaluation  of  models 
of  care  that  (a)  target  the  African 
American  community  in  Los  Angeles 
County,  (b)  can  be  replicated  in  other 
similar  localities,  and  (c)  address  the 
formal  linkage  and  integration  of  HIV 
ambulatory  medical  care  (including, 
primary  medical  care)  and  mental 
health,  substance  abuse  treatment  and/ 
or  other  critical  HIV  services. 

The  SPNS  Program  is  designed  to 
demonstrate  and  evaluate  innovative 
and  potentially  replicable  HTV  service 
deUvery  models.  The  authorizing 
legislation  specifies  three  SPNS  Program 
objectives:  (1)  to  assess  the  effectiveness 
of  particular  models  of  care;  (2)  to 
support  innovative  program  design;  and 
(3)  to  promote  replication  of  effective 
models.  The  SPNS  program  will  provide 
technical  assistance  and  support  for 
evaluation  studies. 
DATES:  Apphcations  for  these 
announced  grants  must  be  received  in 
the  Grants  Management  Branch  by  the 
close  of  business  September  24, 1998  to 
be  considered  for  competition. 
Applications  will  meet  the  deadline  if 
they  are  either  (1)  received  on  or  before 
the  deadline  date  or  (2)  postmarked  on 
or  before  the  deadline  date,  {md 
received  in  time  for  submission  to  the 
objective  review  panel.  A  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service  will  be  accepted  as 
proof  of  timely  mailing.  Applications 
received  after  the  deadfine  will  be 
retiuned  to  the  apphcant. 
ADDRESSES:  Grant  appfication  kits  may 
be  obtained  from  the  HRSA  Grants 
Application  Center  by  calling  1-888- 
333-HRSA.  Additional  information 
regarding  business,  administrative,  and 
fiscal  issues  related  to  the  awarding  of 
grants  under  this  Notice  may  be 
requested  from  Mr.  Neal  Meyerson, 
Grants  Management  Branch,  HTV/ AIDS 
Bureau.  Health  Resources  and  Services 
Administration,  5600  Fishers  Lane. 
Room  7-27,  Rockville,  Maryland  20857. 
The  telephone  number  is  (301)  443- 
5906  and  the  FAX  number  is  (301)  594- 
6096.  Applicants  for  grants  will  use 
Form  PHS  5161-1,  approved  under 
OMB  ContiDl  No.  0937-0189. 
Completed  apphcations  should  be  sent 
to  the  Grants  Management  Officer,  c/o 
HRSA  Grants  AppUcation  Center,  40 
West  Gude  Drive,  Rockville,  Maryland 
20850. 

FOR  FURTHER  INFORMATION:  Additional 
technical  information  may  be  obtained 
from  the  Office  of  Science  and 
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Epidemiology,  HIV/AIDS  Bureau, 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane, 
Room  7A-07.  Rockville,  Maryland 
20857.  The  telephone  number  is  (301) 
443-6560  and  the  FAX  number  is  (301) 
594-2511. 

SUPPLEMENTARY  INFORMATION:  The  SPNS 
Program  endeavors  to  advance 
knowledge  and  skills  in  HIV  services 
delivery,  stimulate  the  design  of 
innovative  models  of  care,  and  support 
the  development  of  effective  delivery 
systems  for  these  services.  SPNS 
accomplishes  its  purpose  through 
funding  and  technical  support  of 
innovative  HIV  service  deUvery  models. 

The  SPNS  Program  supports 
innovative  projects  for  which 
implementation,  utilization,  costs,  and 
outcomes  can  be  evaluaited  rigorously. 
Proposals  will  be  expected  to 
adequately  define  and  justify  the  need, 
innovative  nature,  and  evaluation 
methodology  of  the  proposed  model  of 
services.  These  funds  should  be  used  to 
create  and/ or  evaluate  models  of  care 
that  would  likely  not  exist  or  be 
evaluated  without  SPNS  support,  or  that 
would  extend  the  care  model  to 
previously  underserved  or  unserved 
populations  deftned  either 
geographically  or  demographically. 

SPNS  Program  funds  cannot  be  used 
for  expenses  related  to  the  provision  of 
medical  care,  supportive  services,  or 
any  other  expenses  currently 
reimbursed,  subsidized  or  eligible  for 
reimbursement  through  third  party 
payers,  grants  awarded  under  Titles  I-IV 
of  the  Ryan  White  CARE  Act,  or  other 
grant  and  foundation  sources. 

Applications  will  be  accepted  that 
propose  to  demonstrate  and  evaluate  an 
integrated  service  delivery  for  persons 
with  HIV  disease  smd  provide  formal 
linkage  and  integration  of  primary 
health  care  with  mental  health, 
substance  abuse  treatment  and  other 
critical  HIV  services  in  Los  Angeles 
County.  Projects  should  provide 
comprehensive  services  to  African 
Americans  with  HIV  disease  in  facilities 
or  clinics  that  primarily  serve  this 
population  and  should  focus  on  harm 
reduction  services  and  the  provision  of 
culturally,  socially,  and  linguistically 
appropriate  care  and  care  management. 
Project  evaluations  should  assess  cUent, 
provider,  and  organizational  outcomes 
and  satisfaction  of  those  in  care. 

Review  Criteria 

Applications  submitted  to  the  SPNS 
program  imder  this  annoimcement  will 
be  reviewed  and  rated  by  an  objective 
review  panel.  Criteria  for  the  technical 
review  of  applications  will  include  the 
following  factors: 


Factor  1:  Justification  of  Need  (10 
Points) 

Adequacy  of  demonstrated  knowledge 
of  the  local  HIV  service  delivery  system 
and  the  adequacy  of  the  justification  of 
need  within  the  Los  Angeles  Coimty 
African  American  community  and  target 
population  for  the  proposed  integration 
model.  The  extent  to  which  the 
applicant's  justification  of  need  goes 
beyond  dociunenting  the  existence  of  an 
available  population  in  need  of  HIV 
services  and  describes  what  is 
innovative  about  the  proposed  model, 
how  this  model  will  be  of  benefit  to  the 
population  in  need,  and  its  potential  to 
advance  knowledge  in  the  HIV  service 
delivery  field.  The  adequacy  of  the 
discussion  about  whether  or  not  this  or 
similar  models  have  been  evaluated  in 
published  literature  or  reports.  The 
extent  to  which  the  applicant  identifies 
past/existing/future  systemic  or 
programmatic  issues  that  have 
contributed  to  a  fragmented  service 
delivery  system  and  how  this  model 
will  result  in  a  more  integrated  system 
of  care.  Consistency  with  the  Statewide 
Coordinated  Statement  of  Need. 

Factor  2:  Description  of  Proposed  HIV 
Service  Integration  Model  (25  Points) 

The  extent  of  the  feasibility  and 
clarity  of  the  description, 
appropriateness,  innovative  quality,  and 
potential  for  evaluation,  replication  and 
dissemination  of  the  proposed  model. 
The  amoimt  of  emphasis  given  to  the 
definitive  integration  of  services  within 
the  African  American  Community  to 
ensure  the  delivery  of  a  comprehensive 
spectrum  of  care  to  persons  with  HIV 
disease.  The  extent  to  which  the 
identification  of  providers  and  services 
integrated  by  the  model  is  described. 
The  adequacy  of  the  discussion  of  the 
rationale  for  the  selection  of  providers 
and  services  integrated  by  the  proposed 
model. 

Factor  3:  Description  of  the  Program 
Plan  (20  Points) 

Comprehensiveness  of  the  program 
plan  as  described  in  clearly  stated  goals, 
time-limited  and  measurable  objectives 
for  each  goal,  activities  directly  related 
to  each  objective,  and  a  time  line  that 
shows  the  schedule  of  critical  program 
and  evaluation  activities.  The  extent  to 
which  the  applicant  demonstrates 
access  to  the  proposed  target  population 
and  an  appropriate  process  for 
maintaining  client  confidentiality 
throughout  the  project  period. 

Factor  4:  Description  of  Evaluation  Plan 
(20  points) 

Thoroughness,  feasibility  and 
appropriateness  of  the  project's 


evaluation  design  from  a 
methodological  and  statistical 
perspective.  The  extent  to  which  the 
design  of  the  evaluation  allows  a 
generalized  conclusion  regarding  the 
outcomes  of  the  integration  model  and 
its  suitability  for  replication  in  other 
African  American  communities.  The 
adequacy  of  the  plan  to  assess  HIV- 
related  health  outcomes  among  the 
population  serviced  and  followed,  and 
the  anticipated  impact  from  a 
community  perspective. 

Factor  5:  Description  of  Dissemination 
(15  Points) 

The  extent  to  which  the  applicant 
demonstrates  past  involvement  with 
disseminating  information  about  HIV 
service  delivery  by  describing 
dissemination  activities  to  date  (e.g., 
presenting  and  publishing  findings 
through  reports  and  papers,  training,  or 
technical  assistance).  The  adequacy  and 
feasibility  of  the  preliminary 
dissemination  plan,  designed  to  fully 
share  knowledge  resulting  frtim  this 
project  with  relevant  audiences, 
particularly  in  the  African  American 
commimity. 

Factor  6:  Description  of  Organizational 
Capacity  (10  points) 

Competency  of  the  applicant 
organization  in  terms  of  fiscal,  program 
management,  and  evaluation,  as 
evidenced  by  (a)  the  consistency 
between  the  proposed  level  of  effort  and 
the  budget  justification;  (b)  skill  level 
and  time  commitment  required  in  the 
personnel  specifications  for  program 
and  evaluation  staff;  (c)  the  adequacy  of 
resources  proposed  to  conduct  a  quality 
evaluation  of  the  project  and 
dissemination  of  the  project's  findings; 
(d)  the  qualifications  and  experience  of 
the  proposed  evaluation  staff;  and  (e) 
appropriate  confidential  handling  of 
clients'  medical,  social  service,  and 
epidemiological  data.  Extent  of 
documentation  demonstrating  current 
and  proposed  coordination,  formal 
collaboration,  and  specific  linkages  with 
related  medical,  health  and  support 
service  activities  within  the  project's 
catchment  area. 

Other  Grant  Information 

Allowable  Costs 

The  basis  for  determining  allocable 
and  allowable  costs  to  be  charged  to 
PHS  grants  is  set  forth  in  45  CFR  part 
74,  subpart  Q  and  45  CFR  part  92  for 
State,  local  or  tribal  governments.  The 
four  separate  sets  of  cost  principles 
prescribed  for  public  and  private 
nonprofit  recipients  are  OK4B  Circular 
A-87  for  State,  local  or  tribal 
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governments;  OMB  Circular  A-21  for 
institutions  of  higher  education;  45  CFR 
part  74,  appendix  E  for  hospitals;  and 
OMB  Circular  A-122  for  nonprofit  . 
organizations. 

Reporting  and  Other  Requirements 

A  successful  appficant  under  this 
notice  will  submit  semi-annual  activity 
summary  reports  in  accordance  with 
provisions  of  the  general  regulations 
which  apply  under  45  CFR  part  74, 
subpart  74.51,  "Monitoring  and 
Reporting  Program  Performance,"  with 
the  exception  of  State  and  local 
governments  to  which  45  CFR  part  92, 
Subpart  C  reporting  requirements  apply. 
Also,  grantees  must  be  prepared  to 
collaborate  with  other  grantees  on  the 
design  and  implementation  of  project 
evaluations  which  may  include  multi- 
site  evaluation  studies. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements 
which  have  been  approved  by  the  Office 
of  Management  and  Budget  under  No. 
0937-0195.  Under  these  requirements, 
any  community-based, 
nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  keep  State  and 
local  health  officials  apprised  of 
proposed  health  services  grant 
applications  submitted  fit>m  within 
their  jurisdictions. 

Community-based,  nongovernmental 
applicants  are  required  to  submit,  no 
later  than  the  Federal  due  date  for 
receipt  of  the  application,  the  following 
information  to  the  administrator  of  the 
State  and  local  ADDS  programs  in  the 
area(s)  to  be  impacted  by  the  proposal: 
(a)  a  copy  of  the  face  page  of  the 
application  SF424);  and,  (b)  a  summary 
of  the  project  PHSIS),  not  to  exceed  one 
page,  which  provides:  (1)  a  description 
of  the  population  to  be  served;  (2)  a 
summary  of  the  services  to  be  provided; 
and,  (3)  a  description  of  the 
coordination  planned  with  the 
appropriate  State  or  local  health 
agencies.  Copies  of  the  letters 
forwarding  the  PHSIS  to  these 
authorities  must  be  contained  in  the 
application  materials  submitted  to  this 
program. 

Certification  Regarding  Environmental 
Tobacco  Smoke 

The  Public  Health  Service  strongly 
encourages  all  grant  and  contract 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products.  In  addition. 
Public  Law  103-227,  the  Pro-Qiildren 


Act  of  1994,  prohibits  smoking  in 
certain  facilities  (or  in  some  cases,  any 
portion  of  a  facility)  in  which  regular  or 
routine  education,  library,  day  care, 
health  care  or  early  childhood 
development  services  are  provided  to 
children. 

Executive  Order  12372 

The  Special  Projects  of  National 
Significance  Grant  Program  has  been 
determined  to  be  a  program  subject  to 
the  provisions  of  Executive  Order 
12372,  as  implemented  by  45  CFR  100. 
Executive  Order  12372  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  from  within 
their  States  for  assistance  imder  certain 
Federal  programs.  The  application 
packages  to  be  made  available  under 
this  notice  will  contain  a  listing  of 
States  which  have  chosen  to  set  up  a 
review  system  and  will  provide  a  State 
Single  Point  of  Contact  (SPOC)  in  the 
State  for  the  review.  Applicants  (other 
than  federally  recognized  Indian  tribes) 
should  contact  their  SPOCs  as  early  as 
possible  to  alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  state.  The  due 
date  for  State  process  recommendations 
is  60  days  afrer  the  appropriate  deadline 
dates.  The  Health  Resources  and 
Services  Administration  does  not 
guarantee  that  it  will  accommodate  or 
explain  its  responses  to  State  process 
recommendations  received  after  the  due 
date.  (See  "Intergovernmental  Review  of 
Federal  Programs,"  Executive  Order 
12372,  and  CFR  part  100,  for  a 
description  of  the  review  process  and 
requirements.) 

OMB  Catalog  of  Federal  Domestic 
Assistance 

Number  for  the  Special  Projects  of 
National  Significance  is  93.928. 

Dated:  September  1. 1998. 
Qaude  Earl  Fox, 
Administrator. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Healtti  Service 

List  of  Recipients  of  Indian  Health 
Scholarships  under  the  Indian  Health 
Scholarship  Program 

The  regulations  governing  Indian 
Health  Care  Improvement  Act  Programs 
(Pub.  L.  94-437)  provide  at  42  CFR 


36.334  that  the  Indian  Health  Service 
shall  publish  aimually  in  the  Federal 
Register  a  list  of  recipients  of  Indian 
Health  Scholarships,  including  the 
name  of  each  recipient,  school  and 
tribal  affiliation,  if  applicable.  These 
scholarships  were  awarded  under  the 
authority  of  Section  104  of  the  Indian 
Health  Care  Improvement  Act,  25  U.S.C. 
1613-1613a,  as  amended  by  the  Indian 
Health  Care  Amendments  of  1988,  Pub. 
L.  100-713. 

The  following  is  a  list  of  Indian 
Health  Scholarship  Recipients  for  Fiscal 
Year  1997: 

Abies,  MilUcent  Elaine,  University  of 

Kansas,  Choctaw  Nation  of  Oklahoma 
Abold-Arellano,  Carol  Arm,  University 

of  South  Dakota,  Oglala  Sioux 
Acunia-Sockyma,  Delia  Mae,  Arizona 

State  University,  Gila  River  Pima- 
Maricopa 
Adair,  Roger  Willard,  Arizona  State 

University,  Cherokee  Nation  of 

Oklahoma 
Adams,  Hayley  Marie,  University  of 

Alaska/^chorage,  Nenana  Native 

Association 
Akers,  Margaret  Ann,  Tulsa  Junior 

College,  Muskogee  (Creek)  of 

Oklahoma 
Alex,  Jane  M.,  Arizona  State  University, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Alexander,  Lisa  Kalliah,  Washington 

State  University/Vancouver. 

Confederated  Grand  Ronde 
Allard-Laroque,  Stephanie  Marie, 

University  of  North  Dakota,  Turtle 

Mountain  Chippewa 
Allery,  Gina  Louise,  University  of 

Miimesota,  Turtle  Mountain 

Chippewa 
Allery-Decoteau,  Crystal  Vemelle, 

Minot  State  University,  Turtle 

Mountain  Chippewa 
Ammesmaki,  Frank  P.,  University  of 

North  Dakota,  Fond  du  Lac  Band-MN 

Chippewa 
Anderson,  Lanelle  April,  Northern 

Arizona  University,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Anderson,  Tarina  Kay,  University  of 

Southern  Mississippi,  Mississippi 

Band  of  Choctaw 
Anderson,  Zachariah  Jessie,  University 

of  North  Dakota,  Muskogee  (Creek)  of 

OK 
Antone-Morton,  Jerrilene  Denise, 

University  of  Arizona,  Navajo  Tribe  of 

AZ,NM,&UT 
Antonio,  John  Emery,  Baylor  University, 

Pueblo  of  Lagtma 
Arce,  Julie  Gaye,  University  of 

Oklahoma  Health  Sciences  Center, 

Choctaw  Nation  of  OK 
Archxileta.  Flora.  University  of  New 

Mexico.  Hualapai 
Arkansas,  Carmen,  University  of  Utah. 

Eastern  Band  of  Cherokee — ^NC 
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Arkie,  Carolyn  Ann,  New  Mexico  State 

University,  Pueblo  of  Acoma 
Ameson,  Richelle  Marie,  Washington 

State  University,  Tlingit  &  Haida, 

Central  Council 
Arviso,  Alice  R.,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Arviso,  Angela.  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Aunko,  Israel  Jerome,  Midwestern  State 

University,  Kickapoo  Tribe  of  OK 
Baca,  Yvonne  Elfrieda,  Northern  New 

Mexico  Community  College,  Pueblo  of 

San  Juan 
Baker,  Susan  Frankye,  Presentation 

College,  Standing  Rock  Sioux  of  NO  & 

SO  Dakota 
Banks,  Joey  M.  Joumeycake,  Indiana 

University,  Cherokee  Nation  of  OK 
Bartholomew,  Carmallia  Marie, 

University  of  Tulsa,  Cherokee  Nation 

of  OK 
Bartholomew,  Michael  Lee,  Dartmouth 

Medical  School.  Kiowa  of  OK 
Bean,  Meggin  Elizabeth,  University  of 

Central  Oklahoma,  Choctaw  Nation  of 

OK 
Beaumont,  Shane  David,  Montana  Tech/ 

CSC.  Crow  Tribe  of  MT 
Beaver,  John  Matthew,  University  of 

Oklahoma  HSC,  Muskogee  (Creek)  of 

OK 
Begay,  Andreana,  University  of  New 

Mexico/Gallup,  Navajo  Tribe  of  AZ. 

NM&UT 
Bagay,  Keithetta,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM  & 

UT 
Begay,  Kendrick  Davis,  Fort  Lewis 

College,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Begay,  Michelle,  New  Mexico  State 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Begay,  Miranda,  University  of  New 

Mexico.  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Begay,  Morris  Wayne,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Begay,  Pierrette  Rose,  Arizona  State 

University,  Navajo  Tribe  of  AZ.  NM, 

&UT 
Begaye,  Brandon  Wayne,  Northern 

Arizona  University,  Navajo  Tribe  of 

AZ,  NM,  k  UT 
Behymer,  Virginia  May,  University  of 

Alaska/ Andiorage,  Aleut 
Bekes,  Kimberly  Dawn,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM, 

kUT 
Belgrade,  Debra  Ann,  Medcenter  One, 

Turtle  Moimtain  Chippewa 
Benally,  Marianne-L,  Weber  State 

University.  Navajo  Tribe  of  AZ,  NM. 

ftUT 


Benally.  Romancelita.  University  of 

Arizona,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Benally,  Shawn  T.,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  k 

UT 
Benedict,  Alison  Mary,  University  of 

Michigan,  St.  Regis— Mohawk 
Berquist,  Melissa  D^vioi,  University  of 

North  Dakota,  Turtle  Mountain 

Chippewa 
Berryhill,  Tishanda  Leigh,  Northeastern 

State  University,  Muskogee  (Creek)  of 

OK 
Bethel,  Dennis  Wayne,  University  of 

Minnesota.  Alabama  Quassarte  Creek 

Nation  of  OK 
Bivins,  John  David,  Dartmouth  Medical 

School,  Cherokee  Nation  of  OK 
Black,  Ann  Marie,  University  of  North 

Dakota,  Spirit  Lake  Tribe.  ND 
Black,  Geoffrey  Wayne,  University  of 

Southern  California,  Choctaw  Nation 

of  OK 
Blair,  Wendy  Suzanne,  University  of 

Texas  Medical  School  at  San  Antonio, 

Comanche  of  OK 
Blake,  Ginger  Elaine,  University  of 

Oklahoma  Health  Sciences  Center 

Osage  of  OK 
Blue,  Lawrence  Donald.  University  of 

North  Dakota,  Turtle  Mountain 

Chippewa 
Boatwright,  Melinda  Lea,  University  of 

Oklahoma.  Choctaw  Nation  of  OK 
Bojorquez,  Michael  Valentino,  Yuba 

College.  Mooretowm  of  Maidu 
BolUg,  John  Joseph,  Oregon  Health 

Sciences  University,  Alaskan 
Boloz,  Angelita  Colleen.  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Bonnet,  Bryan  Edward,  University  of 

Missouri,  Choctaw  Nation  of  OK 
Boot,  Maryjo.  University  of  Arizona 

College  of  Pharmacy,  Pueblo  of  Ztmi 
Booth,  Sheila  Marie,  Lake  Area 

Technical  Institute,  Oglala  Sioux 
Bormann,  Teresa  Jo.  University  of  North 

Dakota  School  of  Medicine.  Oglala 

Sioux 
Bourque,  Leanna  Sheree,  Lake  Superior 

State  University,  Sault  Ste.  Marie- 

Chippewa 
Bowker,  Debra  Dawn,  University  of 

Minnesota  Duluth  Medical  School. 

Cheyenne  River  Sioux 
Bowling,  April  Shea,  University  of 

Oklahoma,  Cherokee  Nation  of  OK 
Boyd,  Irene  Ellen,  Allegheny  University 

of  Health  Sciences,  Menominee  of  Vfl 
Boyer,  Alexis  Francis,  George 

Washinston  University,  Oglala  Sioux 
Brandt,  Jtme  Marie,  University  of 

Kansas,  Iowa  of  KS  &  NE 
Braswell,  John  Joseph,  University  of 

Oklahoma  College  of  Medicine, 

Cherokee  Nation  of  OK 
Brennan,  Janna  Kay,  Chaffey  College, 

Sault  Ste.  Maiie-Chippewa 


Brinckmeyer,  Julie  Ann,  Dakota 

Wesleyan  University,  Lower  Brule 

Sioux 
Brooks,  Shelly  Beth,  University  of 

Arkansas-Fayetteville,  Cherokee 

Nation  of  OK 
Brosel,  Conrad  Carl,  University  of 

Wisconsin,  Oneida  of  WI 
Brown-Stephens  Heather  Dawn, 

University  of  Oklahoma  HSC, 

Choctaw  Nation  of  OK 
Brown,  Dana  Renee,  University  of 

Oklahoma  Health  Sciences  Center, 

Muskogee  (Creek)  of  OK 
Brown,  Gerald  Ray,  Oklahoma  State 

University,  Cherokee  Nation  of  OK 
Brown,  Rayan  David,  University  of 

Oklahoma,  Choctaw  Nation  of  OK 
Brunoe,  Camella  Lynn,  Oregon  HSU/ 

Nursing.  Pueblo  of  Laguna 
Buckles,  Paula  Kaye,  Miles  Community 

College,  Assiniboine  &  Sioux 
BuUshoe,  Frances  Gail,  Valley  City  State 

University,  Blackfeet 
Bumette,  Ronald,  New  Mexico  State 

University,  White  Mountain  Apache 
Burton,  Pamela  Michelle,  Pacific 

University  College,  Tlingit  &  Haida, 

Central  Council 
Bushnell,  Charles  Brent,  Southwestern 

State  Coll  School  of  Pharmacy, 

Eastern  Shawnee  of  OK 
Butterfly,  Glenn  Curtis,  Blackfeet 

Community  CoUege/XRY,  Blackfeet 
Cain,  David  Luke,  University  of 

Oklahoma  Dental  School,  Cherokee 

Nation  of  OK 
Cain,  Marcia  Lynette,  University  of 

Montana,  Sitka  Community 

Association 
Calac,  Daniel  Joseph,  Harvard  Medical 

School,  Pauma  Bandof  Luiseno 
Campbell,  Dekota  Marie,  Tulsa  Junior 

CoUege/RT,  Seminole  Nation  of  OK 
Campbell,  Laurel  Suzette,  East  Central 

Oklahoma  State  University,  Choctaw 

Nation  of  OK 
Camplain.  Jamie  Lynn,  University  of 

Oklahoma,  Choctaw  Nation  of  OK 
Camplain-Sudderth,  Lisa  Nichole, 

University  of  Oklahoma  HSC, 

Choctaw  Nation  of  OK 
Carlos,  Angela  Mary,  University  of 

North  Dakota.  Seneca  of  NY 
Carlson,  Gwendolyn  Ann.  West  Virginia 

Wesleyan  College.  Aleut 
Caimona,  Happy  Elizabeth,  University 

of  New  Mexico,  Omaha  of  NE 
Carpenter,  April  Rachelle,  University  of 

Oklahoma  HSC,  Chickasaw  Nation  of 

OK 
Carpio,  Jean  Marie,  University  of  New 

Mexico  College  of  Pharmacy.  Pueblo 

of  Laguna 
Carroll,  Ian  Lome,  University  of 

Washington  School  of  Medidne, 

Aladcan 
Caruso,  Sam  Ernest,  East  Central 

CMdahoma  State  University.  Seminole 

Nation  of  CHC 


Chambellan.  David  Begay.  University  of 
New  Mexico,  Navajo  Tribe  of  AZ,  NM, 
&UT 
Charles,  Tracey  Roseann.  University  of 

Memphis.  Choctaw  Nation  of  OK 
Charley,  Stephanie  Nebah-Sabrina, 
University  of  Colorado,  Navajo  Tribe 
ofAZ,NM,&UT 
Charlie.  Jimmie  Ray.  Stanford 
University.  Navajo  Tribe  of  AZ,  NM, 
&UT 
Charlie,  Josephine  Ann.  Weber  State 
University.  Navajo  Tribe  of  AZ,  NM, 
&UT 
Charlo,  Joseph  Donald,  University  of 
Montana,  Confederated  Salish  & 
Kootenai 
Chavez.  Katherine,  University  of  New 
Mexico.  Navajo  Tribe  of  ZA.  NM,  & 
UT 
Chee,  Lawrence,  University  of  New 
Mexico,  Navajo  Tribe  of  AZ,  NM,  & 
UT 
Chelberg,  Robert  Paul.  University  of 
Missouri,  Minnesota  Chippewa  (6 
component  reservations) 
Chestnut.  Tracie  Lynn,  University  of 
Oklahoma  Health  Sciences  Center, 
Comanche  of  OK 
Chouteau,  Christine  Wilma,  Dartmouth 
Medical  School,  Cherokee  Nation  of 
OK 
Christensen,  Kim  Ann,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM, 
&UT 

Chythlook.  William  Thomas,  Loma 

Linda  University.  Alaskan  Eskimo 

Clah,  Melinda,  Arizona  State  University, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Chythlook.  William  Thomas.  Loma 

Linda  University,  Alaskan  Eskimo 
Clah,  Melinda,  Arizona  State  University 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Clancy,  Vanessa  Mae,  Miles  Community 

College,  Assiniboine  &  Sioux 
Clark,  Dorrance  Dean,  University  of 

Nebraska,  Assiniboine  &  Sioux 
Clark,  Leroy  Allen,  University  of 

Minnesota,  Minneapolis,  Cheyenne 

River  Sioux 
Clark,  Rose  Lydia,  California  School  of 

Professional  Psychology.  Navajo  Tribe 

ofAZ.NM.&UT 
Clarke,  David  Eric,  Pacific  University  of 

College  of  Optometry,  Santa  Ynez  of 

Chumash 
Clay,  Rondella  Evelyn.  Eastern  Central 

Oklahoma  State  University,  Three 

Affiliated  Tribes-Ft.  Berthold 
Cloer-Myers.  Melissa  Lynn,  University 

of  Missouri,  Choctaw  Nation  of  OK 
Collins,  Candyce  Cole,  Massachusetts 

College  of  Pharmacy,  Choctaw  Nation 

of  OK 
Condon,  William  Roger,  University  of 

Mary,  Standing  Rock  Sioux  NO  &  SO 

Dakota 
Conley,  Deborah  Sue,  University  of 

Nebraska-Lincoln,  Winnebago 


Conner,  Bonita  Faye,  University  of 
North  Dakota,  White  Earth  Band- 
Minnesota  Chippewa 
Conners,  Tina  Jean,  State  University  of 
NY/Osweco/ACC,  St.  Reeis-Mohawk 
Connor,  Lesue  John,  Bemidji  State 
University,  Bois  Forte  Band- 
Minnesota  Chippewa 
Conter,  Keri  Lee,  Rocky  Mountain 

College.  Crow  Tribe  of  MT 
Coon,  Teresa  Lynne,  East  Central 

University.  Seminole  Nation  of  OK 
Cox,  Brian  Christopher.  George  Fox 
University,  Turtle  Mountain 
Chippewa 
Crawford,  Leland  Louis,  Salish  Kootenai 

College.  Blackfeet 
Crebs.  Jolene  Dora,  University  of  Great 
Falls,  Chippewa  Cree 
'  Crissler.  Mary  Jo.  University  of  North 
Dakota,  Turtle  Mountain  Chippewa 
Crittenden.  Robert  Bryan,  University  of 
Oklahoma  Dental  School,  Cherokee 
Nation  of  OK 
Crocker-Ericson,  Elizabeth  Marie, 
University  of  Southern  California, 
Cherokee  Nation  of  OK 
Cromer,  Kelly  Jenise,  Southwestern 
Oklahoma  State  University, 
Cheyenne- Arapaho  of  OK 
Crouch,  Carol  Vallee,  University  of 
Oklahoma,  Confederated  Salish  & 
Kootenai 
Crum,  Carol  Anna.  Great  Basin  College. 

Shoshone-Pauite-Duck  Valley 
Cruz.  Karl  Marcus.  University  of  New 

Mexico,  Pueblo  of  San  Juan 
Cruz,  Mark  Deleon,  University  of  San 
Francisco,  Ysleta  Del  Sur  Pueblo  of 
Texas 
Cummings,  Dave  Matthew,  Oklahoma 
Baptists  University,  Cherokee  Nation 
of  OK 
Cunningham,  Roxie  Kim,  University  of 

Washington  School  of  Medicine,  Nez 

Perce  of  ID 
Currin,  Detricia  Lahawn.  University  of 

Oklahoma,  Osage  of  OK 
Currin,  Philemon  Matthew,  University 

of  Oklahoma,  Muskogee  (Creek)  of  OK 
Dahberg,  Carl  Alex,  California  State 

University,  Fort  Independence  Paiute 
Dahozy,  Roger  Norman,  Arizona  State 

University,  Navajo  Tribe  of  AZ.  NM, 

&UT 
Dailey.  Samuel.  Arizona  State 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Daniels,  Virginia,  California  School  of 

Professional  Psychology,  Navajo  Tribe 

ofAZ,  NM,&UT 
Davis,  Brenda  K.,  Oklahoma  City 

Community  College,  Seneca-Cavuea 

6fOK  ^ 

Davis.  Daniel  G.  North  Dakota  State 
University,  Turtle  Mountain 
Chippewa 
Davis,  Gloria  Marion,  University  of 
North  Dakota,  Turtle  Moimtain 
Chippewa 


Davis,  Lisa  Marie,  University  of  North 
Dakota/PNU.  Turtle  Mountain 
Chippewa 
Davis,  Omar  Leneve,  California  State 

University/San  Bemadino,  Hualapai 
Dawes,  Christina  Renae.  Southwestern 
State  College,  Cherokee  Nation  of  OK 
Dawes.  Kari  Elaine.  Missouri  Southern 
State  College,  Cherokee  Nation  of  OK 
Deardorff,  Cynthia  Ann.  Oklahoma 
Baptist  University,  Absentee  Shawnee 
of  OK 
Decoteau,  Tami  Jo,  University  of  North 
Dakota,  Turtle  Mountain  Chippewa 
Decoteau.  Chrystal  Dawn,  Rocky 

Moimtain  College,  Blackfeet 
Delorme,  Angelynn,  University  of  North 

Dakota,  Turtle  Mountain  Chippewa 
Delorme.  Carolyn  Marie.  North  Dakota 
State  University,  Turtle  Mountain 
Chippewa 
Dement,  Rachel  Leah.  Rochester 

Institute  of  Technology,  Oglala  Sioux 
Demers,  Larry  John,  University  of  North 

Dakota,  Turtle  Mountain  Chippewa 
Demery,  Jessica  Kareen.  University  of 
North  Dakota,  Standing  Rock  Sioux 
NO  &  SO  Dakota 
Dennison.  Alex  Ray,  New  Mexico  State 
University/Las  Cruces,  Navajo  Tribe 
ofAZ,  NM.&UT 
Deroche.  Mary  Louise,  University  of 

Great  Falls,  Blackfeet 
Deshnod.  Sheilah  A.,  University  of  New 
Mexico,  Navajo  Tribe  ofAZ,  NM,  & 
UT 
Dexter,  Nathan  Lee,  Lewis  &  Clark 
College,  Klamath  Indian  Tribe  of 
Oregon 
Dick,  Brad  Elliot.  University  of  Kansas. 

Cherokee  Nation  of  OK 
Dickerson,  Daniel  Lee,  College  of 
Osteopathic  Medicine  of  the  Pacific, 
Alaskan 
Dineyazhe.  Frances  Lynn.  University  of 
Arizona.  Navajo  Tribe  ofAZ,  NM,  & 
UT 
Donnell.  Colleen  Nancy.  Sisseton 
Wahpeton  Community  College, 
Sisseton-Wahpeton  Sioux 
Drapeau,  Glenn  Richard.  Valley  City 
State  University.  Yankton  Sioux 
Tribe,  ND 
Ducheneaux,  Colette  Ann.  University  of 

Minnesota,  Cheyenne  River  Sioux 
Ducheneaux,  Roberta  Jo,  Presentation 

College,  Lower  Brule  Sioux 
Elliott,  Billy  Wayne,  Heritage  College, 

Wyandotte  of  OK  — 

Elliott,  Evangela,  Yakima  Valley 
Community  College,  Navajo  Tribe  of 
AZ,  NM,  &  UT 
Emarthla,  Nanelle  Joyce,  Oklahoma 
Baptist  University,  Seminole  Nation 
of  OK 
Engavo.  Earlene  Debra,  Central 
Wyoming  College,  Arapaho- Wind 
River 
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Eriacho,  Marlene  J,  University  of  New 
Mexico.  Navajo  Tribe  of  AZ,  NM,  & 
UT 
Eschiti,  James  Edwards,  University  of 
Central  Oklahoma,  Comanche  of  OK 
Etsitty,  Tina,  University  of  New  Mexico, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Etter,  Evangeline  Riggs,  Oklahoma  Qty 
University,  Navajo  Tribe  of  AZ,  NM, 
&UT 
Evan,  Mona  Irene,  University  of  Alaska, 

Organized  Village  of  Kake 
Factor,  Stephen  Walter,  The  University 

of  Oklahoma,  Muskogee  (Creek)  of  OK 
Fagg,  Kristi  Danielle,  Connors  State 

College.  Choctaw  Nation  of  OK 
Fain,  Julie  Elizabeth,  Oklahoma  State 
University,  Choctaw  Nation  of  OK 
Fairbanks,  Barbara  Ann,  Northwest 
Technical  College,  White  Earth  Band- 
MN  Chippewa 
Fields,  Bryan  Solomon,  University  of 
Oklahoma  Dental  School,  Cherokee 
Nation  of  OK 
Fields,  Julie  Marie,  University  of  Tulsa, 

Crow  Tribe  of  Montana  . 
Fisher,  Michael  F.  Northeastern 
Oklahoma  State  University,  Cherokee 
Nation  of  OK 
Fitzpatrick,  Robin  Dawn,  University  of 

Oklahoma,  Crow  Tribe  of  Montana 
Fleming,  Pamela  Elese,  University  of 

Great  Falls,  Berry  Creek  Maidu 
Flemming,  Stephani  Rose,  Casper 

College,  Turtle  Mountain  Chippewa 
Floyd,  Sharon  Ann,  Tulsa  Junior 
College,  Choctaw  Nation  of  OK 
Folger,  Gloria,  Weber  State  College, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Foote,  Lorita  Alice,  Alfred  State  College, 

Alaskan 
Franceschini,  Lisa  Anne,  University  of 
North  Dakota,  Choctaw  Nation  of  OK 
Francis,  Cyrilla  Marie.  University  of 
Maine,  Passamaquoddy  of  Maine 
Francis,  Deanna  May,  University  of  New 

England,  Passamaquoddy  of  Maine 
Frigerio,  Sonya  Renee,  University  of 

New  Mexico,  Choctaw  Nation  of  OK 
Fritts,  Stephanie  Gail,  Coimors  State 

College,  Cherokee  Nation  of  OK 
Gallagher,  Theresa  Jo,  University  of 
Southern  California,  Choctaw  Nation 
of  OK 
Garcia,  Daryl  Katherine,  University  of 
New  Mexico,  Navajo  Tribe  of  AZ,  NM, 
&UT 
Garcia,  Margaret  Ann,  Albuquerque 
Technical  Vocational  Institute,  Pueblo 
of  Laguna 
Gamer,  Kristi  Lois,  Millerville 

University,  Fort  Independence  Paiute 
Gamette,  Louella  Rose,  Oglala  Lakota 

College,  Oglala  Sioux 
Garza,  Daniel,  University  of  Oklahoma, 

Comanche  of  OK 
Geddes,  Jacqueline  Lee,  Washington 

State  University,  Rosebud  Sioux 
Gesinger,  Ruthie  Ann,  University  of 
Mary.  Cheyenne  River  Sioux 


Gibson,  Pamela  Kay,  East  Central 

University,  Muskogee  (Creek)  Of  OK 
Goggles.  Dawn  Rae,  University  of  North 

Dakota,  Arapahoe-Wind  River 
Gomez,  Sylvia  R.  University  of  Arizona. 

San  Carlos  Apache 
Gonzales,  Denise  Carleen,  New  Mexico 

State  University,  Pueblo  of  Laguna 
Gooden,  Daniel  Albert,  Northern  Dakota 

State  University.  Navajo  Tribe  of  AZ, 

NM,&UT 
Gordon,  Jeimifer  Lynn.  California  State 

University.  Red  Cliff-Lake  Superior- 

Chippewa 
Gordon,  Melissa  Marion,  Montana  State 

University,  Crow  Tribe  of  MT 
Gorman,  Marianita  Elizabeth,  University 

of  New  Mexico,  Navajo  Tribe  of  AZ, 

NM.  &  UT 
Goulet,  Lori  Lynn,  University  of  North 

Dakota,  Turtle  Mountain  Chippewa 
Gourneau,  Dean  Anthony,  University  of 

North  Dakota,  Turtle  Mountain 

Chippewa 
Gourneau,  Jessica  Lynn,  University  of 

North  Dakota,  Turtle  Mountain 

Chippewa 
Graham,  Sara  Wanbli,  South  Dakota 

Sthool  of  Mines  &  Tech,  Oglala  Sioux 
Grass,  Regina,  University  of  Oklahoma 

Health  Sciences  Center.  Cherokee 

Nation  of  OK 
Graumann,  Jacqueline  Carol,  San 

Francisco  State  University,  Redwood 

of  Pomo 
Gray,  Cori  Ann,  University  of 

Oklahoma,  Osage  of  OK 
Gray,  Deborah  Ann,  University  of 

Maine,  Aroostook  Band  of  Micmac  of 

ME 
Gray,  Thomas  Kevin,  University  of 

North  Dakota,  Confederated  Salish  & 

Kootenai 
Gregoire,  Wenona  Evonne.  SUNY  at 

Buffalo,  Seneca  of  NY 
Grey.  Barry  Robert,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Grey,  Michael,  Trinity  Christian  College, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Griggs,  Roger  Lee,  University  of  Arizona 

College  of  Medicine,  White  Mountain 

Apache 
Grimley,  Phoebe  Martine.  University  of 

New  Mexico.  Navajo  Tribe  of  AZ.  NM, 

&UT 
Grinnell,  Michael  Scott.  Idaho  State 

University,  Turtle  Mountain 

Chippewa 
Guimont,  Chrystal  Dawn,  University  of 

North  Dakota,  Three  Affiliated  Tribes- 

Ft.  Berthold 
Guiim,  Ida  Samantha,  Coimors  State 

College,  Muskogee  (Creek)  of  OK 
Guinn,  Tonya  Lynn,  Seminole  Jxmior 

College,  Muskogee  (Creek)  of  OK 
Hall,  Lisa  Gay,  Salish  Kootenai  College. 

Blackfeet 
Hall,  Shelly  Marie,  Salish  Kootenai 

College.  Blackfeet 


Haller,  Michael  Dean,  Eastern 

Washington  University.  Confederated 

Grand  Ronde 
Hamilton,  Brandi,  University  of 

Oklahoma,  Osage  of  OK 
Haney,  Carrie  Leigh,  University  of 

Tulsa,  Cherokee  Nation  of  OK 
Hardy.  Valomia  Lynn,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Harhut,  Michael  Anthony,  University  of 

Michigan,  Nome  Eskimo  Community 
Harjo,  Jim  B.,  College  of  Osteo  Med.  of 

Oklahoma  State  University,  Muskogee 

(Creek)  of  OK 
Harjo,  Rebecca  Ruth,  University  of 

Cahfomia/Northridge,  Muskogee 

(Creek)  of  OK 
Harris,  Leslie  Jo,  University  of  North 

Dakota,  Turtle  Mountain  Chippewa 
Harris,  Tamara  Kaye,  San  Juan  College, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Harrison,  Letoy,  San  Juan  College, 

Navajo  Tribe  of  AZ.  NM.  &  UT 
Harry,  Rebecca  Dawn,  University  of 

Southern  California,  Cherokee  Nation 

of  OK 
Hastings,  Vema  Susan,  Northland 

Pioneer  College,  White  Mountain 

Apache 
Hately,  Mari  Carlin,  University  of 

Washington  School  of  Medicine, 

Alaskan 
Hawley,  Paula  Rochelle,  Colorado  State 

University,  Fort  Belknap 
Hayes,  Jennifer  Lynn,  Bacone  College, 

Cherokee  Nation  of  OK 
Heim-Cody,  Heather  Renee,  Mayo 

Medical  School,  Kickapoo  Tribe  of 

Kansas 
Helton,  Sherri  Lynn,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Henson,  Amy  Jo,  Northeastern  State 

University,  Cherokee  Nation  of  OK 
Hill,  Paula  Lynn,  University  of  North 

Dakota-Williston,  Sault  Ste.  Marie — 

Chippewa 
Hix,  Christ,  Elaine,  Northeastern  State 

University,  Cherokee  Nation  of  OK 
Hnat,  Donnell  Rae,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Hogue,  Michael  Andrew,  George 

Washington  University,  Choctaw 

Nation  of  OK 
Holiday,  Karen  Louise,  University  of 

Oklahoma,  Eastern  Band — Cherokee 

ofNC 
Housteen,  Deniece,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Howard,  Jennifer  Leigh,  University  of 

North  Dakota,  Pueblo  of  Cochiti 
Huffinan,  Angela  Desiree,  Dartmouth 

Medical  School,  Sac  &  Fox  of  OK 
Hugues,  Ross  Neil,  University  of  Iowa, 

Shoshone-Brannock— Fort  Hall 
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Htill,  Debra  Maney,  Southwestern 

Community  College,  Eastern  Band — 

Cherokee  of  NC 
Huson,  Betty  Ann,  Yuba  College, 

Cherokee  Nation  of  OK 
Hyde,  Petie  Ann,  University  of 

Oklahoma,  Cherokee  Nation  of  OK 
Ingram,  Dena  Gail,  University  of 

Oklahoma,  Chickasaw  Nation  of  OK 
Interpreter,  Christina  Lynn,  Northern 

Arizona  University,  Hopi 
Iron  Shooter-Foote,  Berta  Ann, 

University  of  North  Dakota,  Fort 

Belknap 
Jackson,  Gillian  Joseph,  California  State 

University/Sacramento,  Pinoleville  of 

Pomo 
James,  Gertrude  Arm,  New  Mexico 

Highlands  University,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Jamison,  Julie  Ann,  California  State 

University,  Cherokee  Nation  of  OK 
Jefferson,  Charlotte  Kay,  University  of 

Montana  School  of  Pharmacy,  Crow 

Tribe  of  MT 
Jennings,  Lesley  Ann,  Seminole  State 

College,  Seminole  Nation  of  OK 
Jensen,  Darcy  Nicole,  University  of 

Mary,  Northern  Cheyenne 
Jerome,  Ralph  Frederick,  Langston 

University.  Choctaw  Nation  of  OK 
Jesse,  Michelle  Nicole,  Seminole  State 

College,  Citizen  Potawatomi  Nation  of 

OK 
Jim.  Lisa  Gentry.  University  of  New 

Mexico,  Klamath  Indian  Tribe  of 

Oregon 
Jimmie,  Bessie,  Northern  Arizona 

-University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Jimmy,  Gerald,  University  of  North 

Dakota,  Te-Moak — Western  Shoshone 
Johnson,  Anne  Marie,  University  of 

Alaska,  Golovin  Village  (Chinik 

Eskimo) 
Johnson,  Melissa  Aim,  East  Central 

University/PDI,  Muskogee  (Creek)  of 

OK 
Johnson.  Meredith  Leigh,  Oklahoma 

State  University.  Chickasaw  Nation  of 

OK 
Johnson.  Norman  Chris,  Utah  State 

University,  Sisseton-Wahpeton  Sioux 
Johnson,  Stephanie  Jean,  United  Tribes 

Technical  CoUege/PNU,  Pyramid  Lake 

Paiute 
Johnson,  Veronica  Renee,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Johnson,  Vivian,  California  State 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Johnson-Joines,  Angela  Rae, 

Southeastern  Oklahoma  State 

University,  Muskogee  (Creek)  of  OK 
Joice,  Kelly  A.,  University  of  Kansas/ 

Lawrence,  Qierokee  Nation  of  OK 
Joines,  John  Clifford,  Southwestern 

Oklahoma  State  University,  Choctaw 

Nation  of  OK 


Jolley,  Tena  Kay,  East  Central 

University,  Choctaw  Nation  of  OK 
Jones-Pingleton,  Ronda  Kay,  Eastern 

Oklahoma  State  College,  Choctaw 

Nation  of  OK 
Jones.  Denise  Dav«ai.  University  of  New 

Mexico.  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Jones,  Myles  Randall,  Northern  State 

University,  Sisseton-Wahpeton  Sioux 
Jones,  Vemita  Michelle,  Colorado  Tech, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Juneau,  Rose  Ann,  Blackfeet  Community 

College,  Fort  Belknap 
Jurek,  Carol  Renee,  College  of  Saint 

Scholastica,  Fond  Du  Lac  Band — 

Minnesota  Chippewa 
Juvinel,  Loma  Tuanda,  University  of 

Washington  School  of  Medicine, 

Confederated  Yakima 
Kalvels,  Erik  Paul,  Colorado  State 

University,  Rosebud  Sioux 
Kanawite,  Freida  Mae,  Albuquerque 

Tech-Voc  Institute,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Kaniatobe,  Angle  Jo,  New  England 

College  of  Optometry,  Choctaw 

Nation  of  OK 
Kee,  Emily  Tara  Ann,  New  Mexico 

Highlands  University,  Navajo  Tribe  of 

AZ.  NM.  &  UT 
Keene.  Kristi  Michelle.  Southwestern 

State  College,  Cherokee  Nation  of  OK 
Keener,  Guy  Sidney,  University  of  North 

Dakota,  Cheyeime  River  Sioux 
Kellar,  Colleen  Neilan,  Frontier  School/ 

Midwifery  &  Family  Nursing, 

Muskogee  (Creek)  of  OK 
Kelley,  Ralph  Zane,  University  of 

Arizona,  Cherokee  Nation  of  OK 
Kemnitz,  Shelly  Ann,  University  of 

North  Dakota,  Turgle  Moimtain 

Chippewa 
Kennedy,  Jay  Pehrson,  University  of 

Minnesota  Minneapolis  Medical 

School,  Blackfeet 
Kerley,  Arthur,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ.  NM, 

&UT 
Khoury,  Stephen  Carter,  Oklahoma  State 

University,  Muskogee  (Creek)  of  OK 
Kie,  Glorianna,  University  of  New 

Mexico,  Pueblo  of  Laguna 
Kienzle,  Judy  Ann,  University  of  Iowa, 

Oglala  Sioux 
Kills  Pretty  Enemy.  Casey  Adell, 

University  of  North  Dakota,  Crow 

Tribe  of  MT 
King,  Jeannie,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM;& 

UT 
Kipp,  Billie  Jo,  The  University  of 

Montana,  Blackfeet 
Kirk,  John  Vincent,  Northeastern  State 

University,  Cherokee  Nation  of  OK 
Kline,  Heather  Louise,  Kutztown 

University,  Choctaw  Nation  of  OK 
Knaxib,  Maroella  Ann,  Canoll  College/ 

Nursing,  Chippewa  Cree 


Knight,  Jenny  Ella,  University  of 

Oklahoma  Health  Sciences  Center, 

Seminole  of  OK 
Krech,  Paul  Rock,  Arizona  State 

University,  Minnesota  Chippewa  (6 

Component  Reservations) 
Lafriniere,  Melody  Lou,  University  of 

North  Dakota,  Minnesota  Chippewa  (6 

Component  Reservations) 
LamebuU,  Charlotte  O.,  Northern 

Montana  College,  Fort  Belknap 
Lameman,  Joann,  Navajo  Community 

College,  Navajo  Tribe  of  AZ,  NM,  UT 
Lamere,  Cindy,  Salish  Kootenai  College, 

Turtle  Mountain  Chippewa 
Laroche,  Faith  Antoinette,  US 

International  University,  Rosebud 

Sioux 
Latocha,  Demetrius  Hawkshield. 

University  of  Iowa,  Standing  Rock 

Sioux  of  NO  &  SO  Dakota 
Latray,  James  Eldon,  Rocky  Mountain 

College,  Blackfeet 
Laughter,  Richard  Kim,  University  of 

Utah.  Navajo  Tribe  of  AZ.  NM.  &  UT 
Lawrence,  Dona  von  Clay,  Northern 

State  University,  Cheyenne  River 

Sioux 
Lawrence,  Lynnae  Susan,  University  of 

Arizona  College  of  Medicine,  Hopi 
Lawrence,  Morse  Paul,  University  of 

Nebraska,  Oglala  Sioux 
Lebeaux.  Doriann  Joyce,  Presentation 

College,  Cheyenne  River  Sioux 
Lebeaux,  Dijondra  Rae,  Oglala  Lakota 

College,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Lee,  Michael  Patrick,  Southwestern 

State  College.  Muskogee  (Creek)  of  OK 
Lewis,  Barbara  Beth,  Polomar  College, 

Pala  Band  of  Luiseno 
Little,  Kendall  Jay,  University  of 

Oklahoma,  Muskogee  (Creek)  of  OK 
Little,  Renee  Michele,  University  of 

Washington  School  of  Medicine, 

Mescalero  Apache 
Littleghost,  Sheila-May,  University  of 

North  Dakota,  Spirit  Lake  Tribe,  ND 
Livermont,  Amy  Marie,  University  of 

Mary,  Cheyenne  River  Sioux 
Lomay.  Lorraine,  Arizona  State 

University,  Hopi 
Long-Likeric,  Kendra  Beth,  University  of 

Washington,  Muskogee  (Creek)  of  OK 
Longee,  Nettie  Lee,  Shoreline 

Conmiunity  CoUege/PMT, 

Confederated  Yakima 
Longstaff,  Laura  Ann,  University  of 

Washington,  Seneca  of  New  Yori^ 
Lopez,  Katrina  Francine,  Pacific 

University,  Aleut 
Loretto,  Mariam  Brenda,  Albuquerque 

Technical  Vocational  Institute,  Pueblo 

of  Jemez 
Lujan,  Natasha  Jane,  University  of  New 

Mexico,  Pueblo  of  Taos 
Lundgren,  Roberta  Toneena,  University 

of  Washington,  Tulalip 
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Lutes,  Crystal  Dawn,  University  of 

Central  Oklahoma.  Navajo  Tribe  of 

AZ,  NM.  &  UT 
Mancha,  Lorraine  Sue,  Eastern 

Washington  University,  Blackfeet 
Mansfield,  Shawn  Christopher, 

University  of  New  Mexico,  Navajo 

Tribe  of  AZ,NM,&UT 
Manuel,  Patricia  Fedelis,  Phoenix 

College,  Tohono  O'odhani^Nation 
ManueUto,  Darlene,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ.  NM,  & 

UT 
Manuelito-Thompson,  Sharon  Jean. 

Northern  Arizona  University,  Navajo 

Tribe  of  AZ.NM.&UT 
Marron-Dominguez,  Jackie  Mae, 

Albuquerque  Technical  Vocational 

Institute,  Pueblo  of  Laguna 
Martell-Rondeau,  Christi  Sue,  North 

Dakota  State  University,  Turtle    - 

Mountain  Chippewa 
Martin,  Candelaria  Cynthia,  University 

of  New  Mexico,  Navajo  Tribe  of  AZ, 

NM,&UT 
Martin.  Edward  Angelo,  University  of 

Arizona,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Martin,  Shanda  Renee,  University  of 

Minnesota,  Standing  Rock  Sioux  of 

NO  &  SO  Dakota 
Martina,  Cynthia  Ann,  University  of 

North  Dakota,  Jicarilla  Apache 
Masayesva,  Brett  Gordon,  University  of 

Arizona,  Hopi 
Mathews,  Diane  Wagers,  Tulane 

University,  Oglala  Sioux 
Mault,  Clifford  Homer,  Ohio  University, 

Cherokee  Nation  of  OK 
Mauricio,  Lillia,  Weber  State  University, 

Navajo  Tribe  of  AZ.  NM,  &  UT 
McCloud,  Lynn  Marie.  University  of 

North  Dakota^  Turtle  Mountain 

Chippewa 
McDaniel,  Vicki  Lynn,  Oklahoma  City 

Community  College,  Cherokee  Nation 

of  OK 
McGilberry,  Charles  Stephen,  Oklahoma 

City  University,  Choctaw  Nation  of 

OK 
McGiim,  Michelle  Lee.  University  of 

New  Mexico,  Pueblo  of  Acoma 
Mcintosh,  Richard  Lee.  Texas  Tech 

University,  Muskogee  (Creek)  of  OK 
McKenna,  Shannon  Lee,  University  of 

New  Mexico,  Pueblo  of  Nambe 
McKinney,  Ava  Marie,  Chemeketa 

Community  College,  Three  Affiliated 

Tribes-Ft.  Berthold 
McLain,  Stephanie  Ashley,  University 

of  Oklahoma,  Muskogee  (Creek)  of  OK 
McLellan.  Stacey  Lea,  University  of 
.    Texas,  Chickasaw  Nation  of  OK 
McQuay,  Cory  Christine,  University  of 

Central  Oklahoma,  Cherokee  Nation 
of  OK 
Meade,  Kathryn  Rae,  University  of 
Arizona  College  of  Medicine,  Three 
Affihated  Tribes-Ft.  Berthold 


Melbourne,  Linda  A,  University  of 

Mary,  Assiniboine  &  Sioux 
Mist.  Heidi  Christine.  Tulane 

University.  Cherokee  Nation  of  OK 
Montreal.  Eimice  Rose,  Presentation 

College,  Cheyenne  River  Sioux 
Moore,  Mark  Wilburn,  Texas  Woman's 

University,  Cherokee  Nation  of  OK 
Moore,  Mary  Kathleen,  Oklahoma  State 

University,  Cherokee  Nation  of  OK 
Moose,  LeDonna  Denyse,  Oregon  Health 

Sciences  University,  Pechanga  Band 

of  Luiseno 
Morigeau,  Tamra  Ann,  University  of 

New  Mexico,  Confederated  Salish  & 

Kootenai 
Morris,  Charla  Jean,  University  of  North 

Dakota,  Cherokee  Nation  of  OK 
Morris,  Jeffrey  Scott,  East  Central 

University,  Quechan  of  Fort  Yuma 
Murray,  Timothy  Michael,  University  of 

Oklahoma  HSC,  Choctaw  Nation  of 

OK 
Muskett,  Eunice  Annazbah,  University 

of  New  Mexico,  Navajo  Tribe  of  AZ, 

NM,  &UT 
Muskett,  Jennifer  Rena,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Muzquiz,  Leeanna  Irvine,  University  of 

Washington,  Confederated  Salish  & 

Kootenai 
Nadeau,  Melanie  Ann,  University  of 

North  Dakota.  Turtle  Mountain 

Chippewa 
Nauhauser,  Diane  Marie,  Kean  College, 

Cheyenne  River  Sioux 
Nelson,  Tina  Ann,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ.  NM.  & 

UT 
Newago,  Kimberly  Dawn,  University  of 

Wisconsin,  Red  Cliff-Lake  Superior 

Chippewa 
Nez,  Sonya,  Arizona  State  University, 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Nichols,  Jason  Wade,  Northeastern  State 

University,  Muskogee  (Creek)  of  OK 
Noisy  Hawk,  Lynelle  Nancy,  University 

of  North  Dakota,  Oglala  Sioux 
Nunan,  Cindy  Lou,  La  Salle  University. 

Wampanoag  of  Gay  Head 
O'Connor,  Ramona  Mae,  University  of 

Minnesota,  Yankton  of  Sioux 
Old  Hom-Vondall.  Carol  Rose. 

University  of  Montana.  Crow  Tribe  of 

MT 
Oliver.  James  Patrick.  University  of 

Idaho.  Lummi 
Ortiz,  Viola  Mari6,  New  Mexico  State 

University,  Pueblo  of  Acoma 
Ott,  Ginger  Gayle,  Northeastern  State 

University,  Cherokee  Nation  of  OK 
Owen,  Mary  June,  University  of 

Minnesota,  Alaskan 
Owens,  Janet  Lynn,  University  of  Tulsa, 

Cherokee  Nation  of  OK 
Pablito,  Bertha,  University  of  New 

Mexico,  Pueblo  of  Zuni 
Palm,  Toby  James,  University  of 

Montana,  Cherokee  Nation  of  OK 


Paquette,  Jessica  Maureen,  Michigan 
State  University,  Sault  Ste.  Marie- 
Chippewa 
Parisien,  Anjanette  Marie,  University  of 
North  Dakota,  Turtle  Mountain 
Chippewa 
Pasquale,  Pamela  Jo,  Pima  Community 

College,  Choctaw  Nation  of  OK 
Patnaude.  Lawrence  Andrew.  North 
Dakota  State  University,  Turtle 
Mountain  Chippewa 
Payne,  Jewel  Ruby,  Montana  State 
University,  Assiniboine  &  Sioux 
Perdue,  David  Garett,  University  of 

Washington,  Chickasaw  Nation  of  OK 
Peterman,  Roxanne,  University  of 
Arizona,  Navajo  Tribe  of  AZ.  NM,  & 
UT 
Peyketewa,  Al  Lotario,  University  of 

New  Mexico,  Pueblo  of  Zuni 
Phelps-Parker,  Nancy  Elizabeth, 
University  of  Oklahoma  HSC, 
Cherokee  Nation  of  OK 
Pittman,  Larry  Hale,  Howard  University, 

Choctaw  Nation  of  OK 
Plumer,  Diana  Lynn,  Kent  State 

University,  Minnesota  Chippewa 
Porter,  Gus  Ray,  University  of 
Oklahoma  Seminole  of  OK 
Potts,  Richard  Ray,  University  of 

Michigan,  Chickasaw  Nation  of  OK 
Powell,  Sarah  Kristine,  Oklahoma  State 

University,  Choctaw  Nation  of  OK 
Priddy,  Bobby  Don,  Midwestern  State 

University,  Caddo 
Priest,  Monica  Eve,  D'Youville  College, 

Seneca  of  New  York 
Quintana,  Alexandria  Lyim,  University 
of  New  Mexico,  Navajo  Tribe  of  AZ, 
NM,  &  Ut 
Quisno,  Jacqueline  Elaine,  University  of 

Washington,  Oglala  Sioiix 
Radney,  Ruth  W.,  California  State 

University,  Comanche  of  OK 
Rainer,  Lillian  Little  Red  Flower, 
University  of  Utah,  San  Carols 
Apache 
Ranco,  Mark  Robert,  University  of 

Maine  Orono,  Penobscot  of  Maine 
Randall,  Diane  Renee,  East  Central 
Oklahoma  State,  Muskogee  (Creek)  of 
OK 
Rasor,  Joseph  James,  Northern  Arizona 
University,  Navajo  Tribe  of  AZ,  NM, 
&UT 
Rave,  Tiffany  Ann,  University  of  North 

Dakota,  Cheyenne  River  Sioux 
Reano,  Iris  Jane,  University  of  New 
Mexico,  Pueblo  of  Santo  Domingo 
Reategui,  Tyra  Nicole,  University  of 
North  Dakota,  Turtle  Mountain 
Chippewa 
Redman,  Kay  Lynne,  Medical  College  of 

Wisconsin,  Muskogee  (Creek)  of  OK 
Reid,  Ron  Andrew,  University  of  North 

Dakota,  Pueblo  of  Isleta 
Reyhner,  Deborah  Dawn,  University  of 
Colorado  School  of  Medicine, 
Comanche  of  OK 
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Ricciardi,  Catherine  Joy,  Salish  Kootenai 

College,  Fort  Belknap 
Richardson,  Randall  Charles,  Brown 

University,  Turtle  Mountain 

Chippewa 
Riddle,  Helen  Yolanda,  Washington 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Riggs,  Randall  Wayne,  University  of 

New  Mexico,  Cherokee  Nation  of  OK 
Ritter,  Tara  Jean,  Bacone  College, 

Cherokee  Nation  of  OK 
Robbins,  Cara  May,  University  of  Texas, 

Standing  Rock  Sioux  NO  &  SO  Dakota 
Roberts,  Montgomery  Lee,  Oklahoma 

State  University,  Cherokee  Nation  of 

OK- 
Rock,  Jimmy  Ray,  Oklahoma  Baptist 

University,  Cherokee  Nation  of  OK 
Romancito,  Gayle  Rozelle,  University  of 

New  Mexico,  Pueblo  of  Zuni 
Rose,  Richard  T.,  Ohio  State  University, 

Absentee-Shawnee 
Ross,  Cindy  Lee,  University  of  Arizona, 

Hopi 
Rouse,  Brant  Philip,  University  of 

Oklahoma,  Cherokee  Nation  of  OK 
Sage,  Delia  June,  North  Central 

Technical  College,  Arapahoe-Wind 

River 
Sahmaimt,  Rebecca  Jo,  East  Central 

Oklahoma  State  University-Nursing, 

Kiowa  of  OK 
Sahmaunt,  Sarabeth,  Cameron 

University,  Kiowa  of  OK 
Sam,  Kimberly  Gayle,  University  of 

Central  Oklahoma,  Kiowa  of  OK 
Sam  Michelle  Elma,  University  of 

Washington,  Alaskan 
Samuel-Makamura,  Christine  Bianca, 

University  if  California,  Navajo  Tribe 

ofAZ,NM,4UT 
Sandia,  Charles  F.,  University  of  New 

Mexico,  Pueblo  of  Jemez 
Sandoval,  Jonina,  University  of  Alaska, 

Pueblo  of  San  Felipe 
Sandoval,  Wynema  Marie,  New  Mexico 

State  University,  Navajo  Tribe  of  AZ, 

NM,&UT 
Sandoval-Lucero  Luanda,  Albuquerque 

Technical  Vocational  Institute,  Pueblo 

of  San  Felipe 
Sanford,  Kimberly  Beatrice,  Fort  Lewis 

College,  Navajo  Tribe  of  AZ,  NM.  & 

UT 
Scalpcane-Moore,  Lavonne  Jean.  Salish 

Kootenai  College,  Northern  Cheyenne 
Schildt,  Brenda  L.,  Arizona  State 

University,  San  Carlos  Apache 
Schmidtt,  Joel  Gavin,  University  of 

Memphis,  Jamestown  S'Klallam 
Scott,  Tina  Marie.  Oklahoma  University 

HSC.  Mississippi  Band  of  Choctaw 
Scott,  Travis  Lee,  Oklahoma  State 

University,  Cherokee  Nation  of  OK 
Seible,  Gennea  Adelle,  University  of 

North  Dakota,  Three  Affiliated 

Tribes— Ft.  Berthold 


Sexton-Grimm,  Julie  Marie,  East  Central 

University,  Confederated  Salish  & 

Kootenai 
Shrewood,  Todd  Martin,  North  Dakota 

State  University,  Standing  Rock 

sioux— NO  &  SO  Dakota 
Shields,  Darren,  Oklahoma  University 

Health  Sciences  Center,  Absentee/ 

Shawnee 
Shopteese,  Gloria  Joyclyn,  Walla  Walla 

College,  Fort  Belknap 
Sigstad-Bumpus,  Vonck  Ann, 

University  of  Southern  California, 

Cherokee  Nation  of  OK 
Simplicio,  Tersa  Denise,  University  of 

New  Mexico,  Pueblo  of  Zimi 
Smith,  Angela  Rene,  Rocky  Mountain 

College.  Cherokee  Nation  of  OK 
Smith,  Elaine  Show,  Montana  State 

University,  Blackfeet 
Smith,  Linda  Ann.  Minot  State  College. 

Turtle  Moimtain  Chippewa 
Smith,  Seneca  Martin,  East  Central 

University.  Muskogee  (Creek)  of  OK 
Smith,  Sheila  Rena,  University  of 

Science  and  Arts  of  Oklahoma. 

Seminole  of  OK 
Sneed,  Roberta  Venessa  Lambert, 

Western  Carolina  University,  Eastern 

Band-Cherokee  of  NC 
Snell,  Jerry  David.  University  of 

Oklahoma  Dental  School,  Cherokee 

Nation  of  OK 
Socoby,  Joseph  Mark,  University  of 

Maryland,  Onondaga  of  NY 
Soukup,  Steven  Leo.  University  of 

Minnesota/Duluth,  Red  Lake- 
Chippewa 
Sparks,  Kerrie  Renee,  East  Central 

University.  Cherokee  Nation  of  OK 
Stacey,  Miriam  Jean,  University  of  New 

Mexico,  Hopi 
Stallings,  Deborah  M.,  Weber  State 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Standingrock,  Claudette,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Stanley,  Jason  Michael,  University  of 

Central  Oklahoma,  Cherokee  Nation 

of  OK 
Stevens,  Linda  Louise,  Portland 

Community  College,  Mooretown  of 

Maidu 
Stewart,  Millie  Faith,  University  of 

Northern  Colorado,  Crow  Tribe  of 

Montana 
Stover,  Partick  Pete  Southweatem 

Oklahoma  State,  Qiickasaw  Nation  of 

OK 
Stumblingbear,  Zoie  Ellen,  University  of 

Oklahoma,  Kiowa  of  OK 
Strum,  Brenda  Lee,  Graceland  College, 

Delaware  of  OK 
Sue,  PhylUs  Lorraine,  University  of 

Oklahoma,  Comanche  of  OK 
Summerlin,  Allen  William, 

Northeastern  State  University, 

Cherokee  Nation  of  OK 


Super,  Sarah  Lee,  Shasta  College,  Karuk 
Swensen,  Eric  Cail,  Grand  Canyon 

College,  Aleut 
Tan,  Tabitha  Leeaim,  California  State 

University,  Navajo  Tribe  of  AZ,  NM. 

4UT 
Tapia,  Stefani  Marlene,  University  of 

Texas/El  Paso,  Ysleta  Del  Sur  Pueblo 

of  Texas 
Tarango,  Elena  Marveya,  Cahfomia 

State  University  at  Sacramento. 

Mooretown  of  Maidu 
Taylor,  Jody  Belinda,  University  of 

North  Dakota.  Cherokee  Naiton  of  OK 
Teller.  Tanya  Corina.  University  of  New 

Mexico  Navajo  Tribe  of  AZ,  NM,  &  UT 
Terrell,  Mindy  Renee,  University  of 

Oklahoma,  Cherokee  Nation  of  OK 
Thibert,  Mark  Alan,  University  of 

Washington  School  of  Medicine, 

Turtle  Mountain  Chippewa 
Thomas,  Dirk  Scott,  University  of 

Okahoma  Dental  School,  Cherokee 

Nation  of  OK 
Thomas,  Sheila,  University  of  New 

Mexico.  Navajo  Tribe  of  AZ.  NM.  & 

UT 
Thompson,  Christina  Kay,  Palomar 

College,  Choctaw  Nation  of  OK 
Todacheene,  Donna  Lea,  Phoeniz 

College,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Todacheeney,  Rydell,  Phoenix  College. 

Navajo  Tribe  of  AZ,  NM,  &  UT 
Toersbijns,  Joan  Veronica,  Albuquerque 

Technical  Vocation  Institute,  Pueblo 

of  Isleta 
Toledo,  Sherri  Jean,  University  of  New 

Mexico,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Tolino,  Gerilyn  Ardith,  New  Mexico 

Highlands  University,  Navajo  Tribe  of 

AZ,  NM,  &  UT 
Tomlin,  Kevin  David,  Western 

Washington  University,  Cheyenne 

River  Sioux 
Tommie,  Titania  Leonila,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM. 

&UT 
Tsethlikai,  Cynthia.  University  of  New 

Mexico.  Pueblo  of  Zuni 
Tsiimie.  Ardis  Rae,  Arizona  State 

University.  Navajo  Tribe  of  AZ.  NM, 

&UT 
Tsosie,  Valerie,  Brigham  Young 

University,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Turner-Riddle.  Meredith  Michelle, 

Northwestern  Oklahoma  State 

University.  Ottawa  of  OK 
Tyner.  Vema  Alene.  University  of 

Oklahoma,  Muskogee  (Creek)  of  OK 
Umber,  Steven  Ray,  Charles  Stewart 

Mott  Community  College,  Mississippi 

Band  of  Choctaw 
Upshaw,  CarmeUta,  Northern  Arizona 

University,  Navajo  Tribe  of  AZ,  NM, 

4UT 
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Uttchin,  Venus,  Stanford  University, 

Muskogee  (Creek)  of  OK 
Valdo,  Gerald  David,  Oregon  State 

University,  Pueblo  of  Acoma 
Van  Meter,  Catherine  Leigh,  Faulkner 

University,  Poarch  Band  of  Creek — AL 
Vanatta,  Sherry  Ann,  Texas  Woman's 

University,  Cherokee  Nation  of  OK 
Vandusen,  Terra  Andrea,  Seminole 

State  College,  Cherokee  Nation  of  OK 
Vaughn,  Jason  Kent,  Tulsa  Community 

College,  Caddo 
Vielle,  Nadine  Marie,  Salish  Kootenai 

College,  Blackfeet 
Villines,  Nathan  Clark,  University  of 

Oklahoma  Dental  School,  Cherokee 

Nation  of  OK 
Volden-Smith,  Minisa  Michelle, 

California  School  of  Psychology, 

Cherokee  Nation  of  OK 
Wakole,  Carmen  Jean,  East  Central 

Oklahoma  State  University,  Absentee/ 

Shawnee 
Wall,  Angela  Dawn,  Oklahoma  State 

University,  Chickasaw  Nation  of  OK 
Walton,  Amber  Nichole,  University  of 

New  Mexico,  Navajo  Tribe  of  AZ,  NM, 

&UT 
Waquie,  Monica  Janet,  Albuquerque 

Technical  Vocational  Institute,  Pueblo 

of  Jemez 
Ware,  Brenda  Lee,  East  Central 

University,  Cherokee  Nation  of  OK 
Wassallie,  Sherry  Dolly,  University  of 

Washington,  Levelock  Village 
Watson,  Katie  Joanne,  Langston 

University,  Cherokee  Nation  of  OK 
Watson  Matthew  Mendioro,  University 

of  California-Berkeley,  Ottawa  of  OK 
Weber,  Shana  Renae,  Michigan  State 

University,  Oneida  of  Wisconsin 
Webster,  Edwin  Quillin,  University  of 

Montana  School  of  Pharmacy,  Aleut 
Webster,  Roxanne  Dione,  College  of  St. 

Mary,  Assiniboine  &  Sioux 
Wells,  Alicia  Dawn,  University  of 

Oklahoma  HSC,  Choctaw  Nation  of 

OK 
Wells,  Elmer  Bruce.  North  Dakota  State 

University,  Three  Affiliated  Tribes — 

Ft.  Berthold 
West,  Michael  Clinton,  Oklahoma  State 

University,  Choctaw  Nation  of  OK 
Weston,  Mamie  Lee,  Phoenix  College, 

Cheyenne  River  Sioux 
Wipple  Katherine  Joy,  University  of 

Minnesota/Minneapolis  Medical 

School,  Spokane 
White,  Kalvin  Glenual,  University  of 

Utah,  Navajo  Tribe  of  AZ,  MN,  &  UT 
White  Calfe-Sayler,  Verlee  Kay. 

University  of  North  Dakota,  Three 

Affiliated  Tribes— Ft  Berthold 
White  Horse,  Wyatt  Arthur.  University 

of  Wyoming.  Rosebud  Sioux 
Whitechair.  Jennifer  June,  University  of 

North  Dakota,  Navajo  Tribe  of  AZ, 

NM.&UT 


Wiggins,  Elizabeth  Owle,  University  of 

North  Carolina,  Eastern  Band  of 

Cherokee — NC 
Wilcox.  Christopher  Michael.  University 

of  Missouri.  Cherokee  Nation  of  OK 
Wilcox.  Darlene  Marie.  University  of 

North  Dakota.  Oglala  Sioux 
Wilkett.  David  Matthew.  Oklahoma 

State  University,  Choctaw  Nation  of 

OK 
Willcuts,  Peggy  Sue.  South  Dakota  State 

University.  Rosebud  Sioux 
Williams,  Kimberly  Dawn,  E.  Central 

Oklahoma  Sate  University,  Citizen 

Potawatomi  National  of  (DK 
Williams,  Kinde  Elizabeth,  Cameron 

University.  Wichita  &  Affiliated 

Tribes  of  OK 
Williams,  Michael  Shawn,  Utah  State 

University  Oglala  Sioux 
Williams,  Rhonda  Lynette,  University  of 

Mexico,  Navajo  Tribe  of  AZ,  NM.  & 

UT 
Wilson,  Dena  Lynn,  Texas  Tech 

University.  Oglala  Sioux 
Wilson,  Sandra,  University  of  Oklahoma 

Dental  School,  Northern  Cheyenne 
Witherspoon,  Lachelle  Linette. 

California  State  University.  Navajo 

Tribe  of  AZ,  NM.  &  UT 
Wotten.  Kathleen  Ann,  University  of 

Missouri,  Cherokee  Nation  of  OK 
Yandell.  Seth  David,  Texas  Tech 

University,  Choctaw  Nation  of  OK 
Yazzie.  Bettie,  Coconino  County 

Community  College,  Navajo  Tribe  of 

AZ.  NM  &  UT 
Yazzie,  Karen  Yvonne,  University  of 

Southern  California.  Navajo  Tribe  of 

AZ.  NM  &  UT 
Yazzie,  Nazhone  Paul,  University  of 

Arizona,  Navajo  Tribe  of  AZ,  NM,  & 

UT 
Yazzie,  Ruybelle  Natalie,  Arizona  State 

University,  Navajo  Tribe  of  AZ,  NM. 

&UT 
Yazzie.  Sheldwin  Aaron,  University  of 

New  Mexico.  Navajo  Tribe  of  AZ,  NM, 

&UT 
Yazzie,  Stewart  David.  Grand  Canyon 

University.  Navajo  Tribe  of  AZ.  NM, 

&UT 
Ybarra,  Ysidro  Patrick,  University  of 

Alaska  Anchorage,  Crow  Tribe  of 

Montana 
Zelmer,  Jill  Annette,  Bacone  College, 

Cherokee  Nation  of  OK 
Zenzick.  Alexander  Jon.  University  of 

North  Dakota.  Turtle  Mountain 

Chippewa 
Zerecero.  Gepeva  Lee.  University  of 

North  Dakota.  Pyramid  Lake  Paiute 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Indian  Health  Service  Scholarship 
Branch.  Twinbrook  Metro  Plaza,  12300 
Twinbrook  Parkway,  Suite  100, 
Rockville,  Maryland,  20852.  Telephone: 
(301)  443-6197,  Fax:  (301)  443-6048. 


Dated:  August  21, 1998. 
Michael  H.  Trujillo, 
Assistant  Surgeon  General,  Director. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  "Physicians'  Resolution  of 
Ethical  Problems  and  Use  of 
Institutional  Ethics  Consultation 
Services" 

SUMMARY:  In  complicmce  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Department  of  Clinical  Bioethics  (DCB), 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

"Physicians'  Resolution  of  Ethical 
Problems  and  Use  of  Institutional  Ethics 
Consultation  Services" — The 
Department  of  Clinical  Bioethics, 
Warren  G.  Magnuson  Clinical  Center, 
NIH,  intend  to  seek  approval  to  conduct 
a  survey  aimed  at  physicians  certified 
by  the  American  Board  of  Internal 
Medicine.  The  survey  asks  for 
information  about:  (1)  the  ways  that 
physicians  address  ethical  problems 
that  arise  in  their  practice;  (2)  the  types 
of  questions  that  physicians  perceive  to 
raise  ethical  issues,  and  how  often  these 
arise;  (3)  how  frequently  physicians  use 
the  ethics  consultation  service  (if  any)  at 
their  primary  institution;  and  (4)  the 
reasons  why  physicians  do  and  do  not 
request  formal  ethics  consultation 
through  their  institution's  ethics 
consultation  service.  The  information 
collected  will  help  the  NIH  and  other 
health  care  institutions  to  structure  their 
ethics  consultation  service,  and  other 
ethics  resources,  to  provide  more 
helpful  and  responsive  ways  of 
addressing  ethical  problems  and 
dilemmas.  Respondents  will  be 
physicians  certified  by  the  American 
Board  of  Internal  Medicine  and  will  be 
asked  to  respond  to  one  survey, 
estimated  to  average  30  minutes  per 
respondent.  It  is  estimated  that  450 
respondent  surveys  will  be  completed 
for  a  total  annual  burden  on 
respondents  of  225  hours. 
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There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  with  respect  to:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  Department  of 
Clinical  Bioethics  at  the  NIH,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  DCB's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  and  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
enhancing  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  minimizing  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
suggestion  for  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  of  other  forms  of  information 
technology. 

Written  comments  may  be  sent  to: 
Gordon  DuVal,  Department  of  Clinical 
Bioethics,  Warren  G.  Magnuson  Clinical 
Center,  National  Institutes  of  Health, 
Bethesda,  MD  20892-1156,  Ph:  (301) 
435-8717,  Fax:  (301)  495-0760,  E-mail: 
gduval@nih.gov 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval  and  will  become  part 
of  the  public  record.  ~ 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Gordon  DuVal  at 
the  above  address  or  call  (not  toll  iree) 
(301)  435-8717. 

Conunents  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  60 
days  of  the  date  of  this  publication. 

Dated:  August  26, 1998. 
David  K.  Henderson, 

Deputy  Director  for  Clinical  Care,  Warren  G. 

\4agnuson  Clinical  Center.  National  Institutes 

ofHealth. 

(FR  Doc.  98-23946  Filed  9-3-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request,  Agricultural  Health 
Study— A  Prospective  Cohort  Study  of 
Cancer  and  Other  Diseases  Among 
Men  and  Women  in  Agriculture 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Cancer  Institute  (NCI),  the  National 
Institutes  of  Health  (NIH)  has -submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  May  14, 1998,  pages  26815- 
26816  and  allowed  60  days  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  £in  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised  or 
implemented  on  or  after  October  1,   - 
1995,  imless  it  displays  a  currently  vaUd 
OMB  control  number. 

Proposed  Collection 

Title:  Agricultural  Healdi  Study— A 
Prospective  Cohort  Study  of  Cancer  and 
Other  Diseases  Among  Men  and  Women 
in  Agriculture.  Type  of  Information 
Request:  OMB  #0925-0406,  Exp.  11/30/ 
97.  Reinstatement,  with  change.  Need 
and  Use  of  Information  Collection:  The 
Agricultural  Health  Study  has 
assembled  a  cohort  of  over  90,0900 
private  and  commercial  applicators  and 
spouses  of  private  applicators.  Baseline 
information  has  been  collected.  The 
cohort  will  be  contacted  to  update 
exposure  information  since  enrollment 
and  changes  in  health  status  and  family 
medical  history.  Additional  dietary 
information  will  be  requested.  A 
collection  of  buccal  (cheek)  cells  is 
planned.  Frequency  of  Response:  Single 
time  reporting.  Affected  Public: 
Individuals  or  households.  Farms.  Type 
of  Respondents:  Private  and  commercial 
pesticide  applicators  and  the  spouses  of 
private  applicators.  The  aimual 
reporting  burden  is  as  follows:    ' 


Applicator 

Spouse 

Buccal  ceil 
collection 

Total  Bur- 
den   

33,947 

Applicator 

Spouse 

Buccal  cell 
collection 

25,271  

1  

J5  

12,636  

23,784 
1 
.5 

11,892 

14,270 

1 

.66 

9.419 

The  annualized  costs  to  respondents 
estimated  at:  $339,470.  There  are  no 
Capital  Costs,  Operating  Costs,  emd/or 
Maintenance  Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
should  addresses  one  or  more  of  the 
following  points:  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fimction  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  on 
information  technology. 

Direct  Conunents  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pubhc  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Michael 
C.R.  Alavahja,  Dr.  P.H.,  Division  of 
Cancer  Epidemiology  and  Genetics, 
National  Cancer  Institute,  6130 
Executive  Plaza  North,  Rockville, 
Maryland  20892-7344,  or  call  non-toll 
bee  number  (301)  496-^720,  or  FAX 
your  request  to  (301)  402-1819,  or  E- 
mail  you  request,  including  your 
address,  to: 
alavaniam@epndce.nci.nih.gov 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  to  having  their  full  effect  if 
received  within  30  days  of  the  date  of 
this  publication. 

Date:  August  27, 1998. 
Reesa  L.  Nichob, 
NCI  Project  Clearance  Liaison. 
[FR  Doc.  98-23948  Filed  9-3-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications.  „ 

Animal  Model  for  Age-Related  Macular 
Degeneration  and  Methods  for  Use 
Thereof 

KG  Csaky  (NEI) 

Serial  No.  60/060,045  filed  25  Sept  97 

Licensing  Contact:  Jaconda  Wagner, 

301/496-7735  ext.  284 

The  invention  provides  am  animal 
model  for  the  study  of  age-related 
macular  degeneration  (ARMD).  The 
model  is  an  animal,  any  mammal, 
having  subretinal  cells,  e.g.,  retinal 
pigment  epithelial  (RPE)  cells, 
genetically  modified  to  express  vascular 
endothelial  growth  factor  (VEGF)  so  as 
to  result  in  subretinal  fibrovascular 
proliferation.  The  invention  also 
provides  two  methods:  (1)  for 
determining  whether  a  molecule  of 
interest  can  inhabit  ARMD;  and  (2)  for 
determining  whether  radiation  can 
inhibit  ARMD.  This  research  has  been 
published  in  Curr  Eye  Res  1998  Mar; 
17(3):  316-21. 

Protection  of  Tissue  From  Ischemic 
Damage 

E  Murphy  (NIEHS),  W  Chen  (Duke),  C   • 

Steenbergen  (Duck) 
DHHS  Reference  No.  E-1 74-97/0  filed 

25  Jul  97 
Licensing  Contact:  Dennis  Penn,  301/ 

496-7056  ext.  211 


Ischemia  and  reperfusion  injury  are 
significant  causes  of  tissue  damage  in 
diseases  and  conditions  such  as  heart 
attack,  stroke  and  in  organ 
transplantation.  Scientists  at  the 
National  Institute  of  Environmental 
Health  Sciences  and  Duke  University, 
while  investigating  the  phenomena  of 
preconditioning,  have  discovered  and 
developed  a  highly  effective  method  for 
protecting  tissues  from  cell  injury  by 
ischemia  by  use  of  12(S)-HpErrE. 

Previously  developed  treatments  to 
prevent  ischemic  damage  are  greatly 
limited  in  their  effectiveness.  TPA, 
routinely  used  to  dissolve  blood  clots, 
thereby  allowing  greater  blood  flow, 
does  not  prevent  ischemic  tissue  injury. 
Aspirin  has  been  shown  to  have  only  a 
small  protective  effect  in  the 
cardiovascular  system.  However,  the 
above  new  niethod  demonstrates  a 
dramatic  protective  effect — up  to  82% 
recovery  in  initial  studies — with 
administered  during  injury,  as  seen  in 
animal  models.  The  protective  effect  of 
12(S)-HpETE  was  discovered  during 
investigation  of  the  12-lipoxygenase- 
related  protective  effect  of  ischemic 
preconditioning  and,  unlike  other 
agents,  12(S)-HpETE  has  no  known 
undesirable  side  effects. 

Uses  of  such  an  invention  may 
include  treatment  of  tissue  during 
angioplasty  and  treatment  of  organs 
intended  for  transplantation  to  limit  the 
chance  of  damage. 

This  research  was  published  in 
Circulation  Research  76:  457-467, 1995. 

Dated:  August  28, 1998. 

Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 

|FR  Doc.  98-23947  Filed  9-3-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Fedend  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  he  following 
meetings. 

The  meetings  v«ll  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 


indiAaduals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  ,Sf)ecial  Emphasis  Panel,  Oxidative 
Stress  in  Age-Associated  Neurodegeneration. 

Date:  September  22, 1998. 

Time:  12  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Homewood  Suites  Hotel,  530 
Providence  Park  Drive  East,  Mobile,  AL 
36693. 

Contact  Person:  Paul  Lenz,  Scientific 
Review  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Aging,  Gateway 
Building,  Room  2C212,  7201  Wisconsin 
Avenue,  Bethesda,  MD  20892. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Alzheimers 
Disease  Research  Centers. 

Date:  October  1-3, 1998. 

Time:  5  p.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Louise  L.  Hsu,  Scientific 
Review  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Aging,  Gateway 
Building,  Room  2C212,  7201  Wisconsin 
Avenue,  Bethesda,  MD  20892. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Exercise  & 
Hormone  Replacement  in  Postmenopausal 
Women. 

Date:  October  1-2, 1998. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Burlington,  1068 
Williston  Road,  South  Burlington,  VT  05403. 

Contact  Person:  William  A.  Kachadorian, 
Scientific  Review  Administrator,  Office  of 
Extramural  Affairs,  National  Institute  on 
Aging,  Gateway  Building,  Room  2C212,  7201 
Wisconsin  Avenue,  Bethesda,  MD  20892. 

Name  of  Committee:  National  on  Institute 
on  Aging  Special  Emphasis  Panel,  Sleep, 
Aging,  Circadian  Rhythm  Disorders. 

Date:  October  8, 1998. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Arthur  D.  Schaerdel, 
Scientific  Review  Administrator,  Office  of 
Extramural  Affairs,  National  Institute  on 
Aging,  Gateway  Building,  Room  2C212,  7201 
Wisconsin  Avenue,  Bethesda,  MD  20892. 

Name  of  Committee:  National  institute  on 
Aging  Special  Emphasis  Panel,  Alzheimers 
Disease  Research  Center. 

Date:  October  26-28. 1998. 

Time:  5  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  8777  Georgia  Avenue,  Silver  Spring, 
MD  20910-3736. 

Contact  Person:  Louis  L.  Hsu,  Scientific 
Review  Administrator,  Office  of  Extramural 
A&irs,  National  Institute  on  Aging,  Gateway 
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Building,  Room  2C212,  7201  Wisconsin 
Avenue,  Bethesda,  MD  20892. 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Neuxoscience  of 
Aging  Review  Committee. 

Date:  November  2-4, 1998. 

Time:  7p.m.  to 5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Louis  L.  Hsu,  Scientific 
Review  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Aging,  Gateway 
Building,  Room  2C212,  7201  Wisconsin 
Avenue,  Bethesda,  MD  20892. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  August  31, 1998. 
Anna  Snoufifer, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  98-23949  Filed  9-3-98;  8:45  am] 

BILLINO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Allergy  and 
infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  vdth  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  RFA-TW-98-TB: 
Tuberculosis  Supplement. 

Date:  September  17-18, 1998. 

Time:  September  17, 1998,  9:00  AM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6003  Executive  Blvd.,  Solar  Bldg.— 
Room  3B05,  Rockville,  MD  20852. 

Contact  Person:  M.  Sayeed  Quraishi, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Solar  Building,  Room 
4C22,  6003  Executive  Boulevard  MSC  7610, 
Bethesda,  MD  20892-7610,  301-496-7465. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy,  Immunology, 


and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  August  31. 1998. 
Anna  Snoufifer, 

Acting  Committee  Manajgement  Officer,  NIH. 
[FR  Doc.  98-23950  Filed  9-3-98;  8:45  am] 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group.  Biomedical  Research  and  Research 
Training  Review  Committee  A. 

Date:  November  5-6. 1998. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisconsin  Ave. 
Chevy  Chase.  MD  20815. 

Contact  Person:  Carole  H.  Latker.  Scientific 
Review  Administrator,  Office  of  Scientific 
Review.  National  Institute  of  General  Medical 
Sciences.  National  Institutes  of  Health. 
Natcher  Building.  Room  lAS-13.  Bethesda, 
MD  20892,  (301)  594-3663. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group,  Biomedical  Research  and  Research 
Training  Review  Committee  B. 

Date:  November  5-6, 1998. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815. 

Contact  Person:  Irene  B.  Glowinski, 
Scientific  Review  Administrator.  Office  of 
Scientific  Review,  National  Institutes  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  1 AS-13, 
Bethesda,  MD  20815,  (301)  594-3663. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group,  Biomedical  Research  and  Research 
Training  Review  Committee  C. 


Date:  November  5-6, 1998. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim.  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815. 

Contact  Person:  Arthur  L  Zachary. 
Scientific  Review  Administrator.  Office  of 
Scientific  Review.  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health.  Natcher  Building,  Room  1  AS-13, 
Bethesda,  MD  20892,  (301)  594-3663. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minority  Initiatives.  National 
Institutes  of  Health.  HHS) 

Dated:  August  27, 1998. 
UVerne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  98-23952  Filed  9-3-98;  8:45  am] 

BILUNa  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Minority  Programs 
Review  Committee,  Marc  Subcommittee^ 

Date:  October  14-16, 1998. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

i^ace:  Gaithersburg  Hilton  Hotel, 
Damestown  Conference  Room,  620  Perry 
Parkway,  Gaithersburg.  MD  20877. 

Contact  Person:  Richard  I.  Martinez, 
Scientific  Review  Administrate,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building.  Room  1AS-19G. 
Bethesda.  MD  20892-6200.  (301)  594-2849. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
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Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Qiemistiy 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 
Dated:  August  27, 1998. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-23954  Filed  9-3-98;  8:45  am) 

BItUNO  COOE  4140-01-M 


DEPARTMENTOF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group,  Cellular 
Biology  and  Physiology  Subcommittee  1. 

Date:  October  7-8, 1998. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Reston  Hotel,  11810 
Sunrise  Valley  Drive,  Reston,  VA  20191. 

Contact  Person:  Ramesh  K.  Nayak, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rocldedge  Drive,  Room  5146. 
MSC  7840,  Bethesda,  MD  20892.  (301)  435- 
1026. 

Name  of  Committee:  Biochemical  Sciences 
Initial  Review  Group,  Pathobiochemistry 
Study  Section. 

Date:  October  8-9, 1998. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Ave,  Washington,  DC  20007. 

Contact  Person:  Zakir  Bengali,  Center  for 
Scientific  Review,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5150.  MSC  7842, 
Bethesda.  MD  20892,  (301)  435-1742. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 


93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  August  28, 1998. 
UVenie  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-23951  Filed  9-3-98;  8:45  am] 

BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4341-N-25] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
PIUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  September  4, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-fi«e  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1998 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additioneil  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  August  27, 1998. 

Kenneth  C  Williams, 

Deputy  Assistant  Secretary  for  Grant 
Progrtims. 

(FR  Doc.  98-23487  Filed  9-3-98;  8:45  am] 

BHJJNG  COOE  4210-3«-M 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

Alaska  Land  Managers  Forum 

AGENCY:  Office  of  the  Secretary. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  is  published  in 
accordance  vtdth  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act 
(FACA),  5  U.S.C.  App.  (1988)  and  41 
CFR  101-6.1015(b).  The  Department  of 
the  Interior  hereby  gives  notice  of  a 
public  meeting  of  the  Alaska  Land 
Managers  Forum  to  be  held  on  Friday, 
September  18, 1998.  beginning  at  9  a.m. 
It  will  take  place  in  the  meeting  room 
of  the  McKinley  Princess  Lodge,  mile 
133.5  of  the  Parks  Highway,  adjacent  to 
the  Denali  State  Park,  Alaska.  This 
meeting  will  be  held  to  receive  and 
discuss  work  group  reports  on 
recreation  and  tourism,  and  to  discuss 
the  1998  awards  program.  The  agenda 
will  also  include  several  briefing  items. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  B.  McCoy  at  (907)  271-5485  or 
Sally  Rue  at  (907)  465-4084. 

Ronald  B.  McCoy. 

Department  of  the  Interior,  Office  of  the 
Secretary. 

IFR  Doc.  98-23857  Filed  9-3-98;  8:45  am) 

BILUNQ  COOE  43ia-l»>-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

North  American  Wetlands 
Conservation  Act:  Request  for  Small 
Grants  Proposals  for  1999 

AGENCY:  Fish  and  Wildhfe  Service. 

Interior. 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  that  the  U.S.  Fish 
and  Wildhfe  Service  (Service)  is 
currently  entertaining  proposals  that 
request  match  funding  for  wetland 
conservation  projects  uinder  the  Small 
Grants  program.  Projects  must  meet  the 
purposes  of  the  North  American 
Wetlands  Conservation  Act  of  1989.  as 
amended.  The  Service  will  give  funding 
priority  to  projects  firom  new  grant 
applicants  with  new  partners,  where  the 
project  ensures  long-term  conservation 
benefits.  However,  previous  Act 
grantees  are  eligible  to  receive  funding, 
and  can  compete  successfully  on  the 
basis  of  strong  project  resoiirce  values. 
DATES:  Proposal  must  bear  postmarins  no 
later  than  Friday,  December  4, 1998. 
ADDRESSES:  Address  proposals  to:  North 
American  Waterfowl  and  Wetlands 
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Office,  U.S.  Fish  and  Wildlife  Service, 
4401  North  Fairfax  Drive.  Suite  110, 
Arlington.  Virginia  22203,  Attn:  Small 
Grants  Coordinator. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  A.  Morehouse,  Small  Grants 
Coordinator,  or  the  office  secretary, 
North  American  Waterfowl  and 
Wetlands  Office,  703/358-1784; 
facsimile  703/358-2282. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  1989  North  American 
Wetlands  Conservation  Act  (NAWCA), 
as  amended,  is  to  promote  long-term 
conservation  of  North  American 
wetland  ecosystems  and  the  waterfowl 
and  other  migratory  birds,  fish  and 
wildlife  that  depend  upon  such  habitat 
through  partnerships.  Principal 
conservation  actions  supported  by 
NAWCA  are  acquisition,  enhancement 
and  restoration  of  wetlands  and 
wetlands-associated  habitat. 

In  1996,  the  North  American 
Wetlands  Conservation  Council 
(Council)  initiated  a  Small  Grants 
program  with  an  allocation  of  $250,000 
per  year.  The  objective  of  this  program 
is  to  promote  long-term  wetlands 
conservation  activities  through 
encouraging  participation  by  new 
grantees  and  partners  who  may  not 
otherwise  be  able  to  compete  in  the 
regular  grants  program.  It  is  also  hoped 
that  successful  participants  in  the  Small 
Grants  program  will  be  encouraged  to 
participate  in  the  NAWCA-based 
Standard  Grants  program.  The  Small 
Grants  program  became  fully 
operational  in  1998  with  an  allocation 
of  $500,000.  Over  the  first  three  years  of 
the  program,  about  275  proposals 
requesting  a  total  of  approximately  $8.3 
million  competed  for  funding. 
Ultimately,  34  projects  were  funded.  For 
1999,  with  the  approval  of  the  Migratory 
Bird  Conservation  Commission,  the 
Council  has  again  made  the  Small 
Grants  program  operational  at  a  base 
level  of  $500,000. 

To  be  considered  for  funding  in  the 
1999  cycle,  proposals  must  have  a  grant 
request  no  greater  than  $50,000.  All 
wetland  conservation  proposals  are 
accepted  that  meet  the  requirements  of 
the  Act.  However,  considering 
appropriate  proposal  resource  values, 
funding  priority  is  given  to  projects 
from  new  grant  applicants  (individuals 
or  organizations  who  have  never 
received  a  NAWCA  grant)  with  new 
partners,  where  the  project  ensures 
long-term  conservation  benefits.  As 
suggested  by  the  former,  this  does  not 
preclude  former  NAWCA  grant 
recipients  from  reoeiving  Small  Grants 
funding;  ultimately,  project  resource 


value  is  the  critical  factor  in  deciding 
which  projects  receive  funding. 

In  adoition,  proposals  must  represent 
on-the-ground  projects,  and  any 
overhead  in  the  project  budget  must 
constitute  10  percent  or  less  of  the  grant 
amount.  The  anticipated  magnitude  of 
wetlands  and  wildlife  resources  benefits 
that  will  result  fitim  project  execution  is 
an  important  factor  in  proposal 
evaluation,  and  there  should  be  a 
reasonable  balance  between  acreages  of 
wetlands  and  wetlands-associated 
uplands. 

Please  keep  in  mind  that  NAWCA  and 
matching  funds  may  only  be  applied  to 
wetlands  acquisition,  creation, 
enhancement,  and/or  restoration;  they 
may  not  be  applied  to  signage,  displays, 
trails  or  other  educational  features, 
materials  and  equipment,  even  though 
the  goal  of  the  project  may  ultimately  be 
to  support  wetland  conservation 
education  curricula.  Projects  oriented 
toward  education  are  not  ordinarily 
eligible  for  NAWCA  funding  because 
education  is  not  a  primary  purpose  of 
the  Act.  However,  useful  project 
outcomes  can  include  educational 
benefits  resulting  from  conservation 
actions.  Research  is  also  not  a  primary 
purpose  of  the  Act,  and  research 
proposals  are  not  considered  for 
funding. 

Even  though  requiring  less  total 
information  than  those  submitted  for  the 
regular  grants  program.  Small  Grant 
proposals  must  have  clear  expleuiations 
and  meet  the  basic  purposes  given 
above  and  the  1:1  or  greater  non-Federal 
matching  requirements  of  the  NAWCA. 
Small  Grants  projects  must  also  be 
consistent  with  Council  guidelines, 
objectives  and  policies.  All  non-Federal 
matching  funds  and  proposed 
expenditures  of  grant  funds  must  be 
consistent  with  Appendix  A  of  the 
Small  Grants  instructions,  "Eligibility 
Requirements  for  Match  of  NAWCA 
Grant  and  Non-Federal  Fimds."  All 
applicants  must  submit  a  completed 
Standard  Form  424,  Application  For 
Federal  Assistance.  Small  Grants 
Instructional  Booklets  contain  forms 
and  instructions  for  the  Standard  Form 
424;  booklets  are  available  at  the 
address  provided  or  by  E-mail,  as 
explained  later  in  this  notice. 

Small  Grants  proposals  may  be 
submitted  prior  to  the  due  date  but  must 
bear  postmarks  no  later  than  Friday, 
December  4, 1998.  Address  submitted 
proposals  as  follows:  North  American 
Waterfowl  and  Wetlands  Office,  U.S. 
Fish  and  Wildhfe  Service,  4401  North 
Fairfax  Drive,  Suite  110,  ArUngton,  VA 
22203.  Attn:  Small  Grants  Coordinator. 

It  is  essential  that  applicants  submit 
complete  grant  request  packages  to  the 


North  American  Waterfowl  and 
Wetlands  Office  (NAWWO),  including 
all  of  the  documentation  of  partners 
(partner  letters)  with  funding  pledge 
amounts.  Information  on  funding  in 
partner  letters,  i.e.,  amoimts  and 
description  regarding  use,  must 
correspond  with  budget  amounts  in  the 
budget  table  and  any  figures  provided  in 
the  narrative. 

With  the  volume  of  proposals 
received,  the  NAWWO  is  not  able  to 
contact  proposal  sources  to  verify  and/ 
or  request  supplemental  data  and/or 
materials.  Thus,  those  proposals  lacking 
required  information  or  containing 
conflicting  information  are  subject  to 
being  declared  ineligible  and  not  further 
considered  for  funding. 

For  more  information,  and/or  to 
request  the  Small  Grants  instructional 
booklet,  call  the  NAWWO  office 
secretary  at  (703)  358-1784,  facsimile 
(703)  358-2282,  or  send  E-mail  to 
R9ARW_NAWW0@MAIL.FWS.GOV. 
Small  Grant  application  instructions  are 
also  available  by  E-mail,  upon  request. 

In  conclusion,  the  Service  requires 
that  upon  arrival  in  the  NAWWO, 
proposal  packages  must  be  complete 
with  regard  to  the  information 
requested,  in  the  format  requested,  and 
on  time. 

The  Service  has  submitted 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  under 
t^  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  On  August  24, 
1998,  OMB  gave  an  emergency  approval 
for  this  information  collection 
requirement  and  assigned  it  approval 
number  1018-0100.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  is  displays  a 
currently  vaUd  OMB  control  number. 
The  information  collection  solicited:  is 
necessary  to  gain  a  benefit  in  the  form 
of  a  grant,  as  determined  by  the  North 
American  Wedands  Conservation 
Council  and  the  Migratory  Bird 
Conservation  Commission;  is  necessary 
to  determine  the  eligibility  and  relative 
value  of  wetlands  projects;  results  in  an 
approximate  paperwork  burden  of  80 
hoiu^  per  appUcation;  and  does  not 
carry  a  premise  of  confidentiality.  The 
information  collections  in  this  program 
will  not  be  part  of  a  system  of  records 
covered  by  the  Privacy  Act  (5  U.S.C. 
552(a)). 

Dated:  August  28, 1998. 
John  G.  Rogers, 

Deputy  Director,  Fish  and  Wildlife  Service. 
(FR  Doa  98-23844  Filed  9-3-98;  8:45  am] 
BIUMG  COOE  4310-6S-M 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Request  for  Information  and 
Recommendations  on  Resolutions  and 
Agenda  Items  for  Consideration  at  the 
Eleventh  Regular  Meeting  of  the 
Conference  of  the  Parties  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Scoping  notice;  Request  for 
information. 

SUMMARY:  This  notice  is  a  scoping 
document  that  solicits 
recommendations  for  resolutions  and 
agenda  items  for  discussion  at  the 
eleventh  regular  meeting  of  the 
Conference  of  the  Parties  (COPll)  to  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  We  invite  you  to  provide 
us  with  information  and 
recommendations  on  possible 
resolutions  and  agenda  items  for 
discussion  at  COPll.  We  also  invite 
your  comments  on  the  issue  of 
transborder  movements  of  live  animals 
for  exhibition  and  on  the  issue  of  the 
use  of  product  annotations  in  the  CITES 
Appendices.  The  CITES  Standing 
Committee,  at  its  last  meeting  in  March 
1998,  established  Working  Groups  to 
focus  on  each  of  these  issues  and  it  is 
possible  that  a  proposed  resolution  on 
each  issue  may  be  submitted  for 
consideration  at  COPll. 

DATES:  We  will  consider  all  information 
and  comments  received  by  November  3, 
1998. 

ADDRESSES:  Concerning  this  request, 
you  should  send  correspondence 
pertaining  to  resolutions  and  agenda 
items  to  the  Office  of  Management 
Authority;  U.S.  Fish  and  Wildlife 
Service;  4401  North  Fairfax  Drive;  Room 
700;  Arlington,  Virginia  22203,  or  via  E-- 

mail  at:  r9oma cites@mail.fws.gov. 

Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  at  the  Office  of 
Management  Authority.  Information  on 
species  listing  issues  or  scientific  issues 
pertaining  to  CITES  is  available  from  the 
Office  of  Scientific  Authority;  U.S.  Fish 
and  Wildlife  Service;  4401  North  Fairfax 
Drive;  Room  750;  Arlington,  Virginia 
22203,  or  via  E-mail  at: 
rgosa@mail.fws.gov. 

FOR  FURTHER  INFORMATION  COTfTACT: 
Office  of  Management  Authority, 
Branch  of  CITES  Operations,  phone 


703/358-2095,  fax  703/358-2298,  E- 

mail:  r9oma cites@mail.fws.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  TIAS  8249,  hereinafter 
referred  to  as  CITES,  is  an  international 
treaty  designed  to  control  and  regulate 
international  trade  in  certain  animal  and 
plant  species  that  are  now  or  potentially 
may  be  threatened  with  extinction. 
These  species  are  listed  in  Appendices 
to  CITES,  copies  of  which  are  available 
from  the  Office  of  Management 
Authority  at  the  above  address  or  from 
the  Service's  World  Wide  Web  site 
http://www.fws.gov/r9dia/ 
applinks.html.  Currently,  144  countries, 
including  the  United  States,  are  Parties 
to  CITES.  CITES  calls  for  biennial 
meetings  of  the  Conference  of  the 
Parties,  which  review  its 
implementation,  make  provisions 
enabling  the  CITES  Secretariat  in 
Switzerland  to  carry  out  its  functions, 
consider  amendments  to  the  list  of 
species  in  Appendices  I  and  II,  consider 
reports  presented  by  the  Secretariat,  and 
make  recommendations  for  the 
improved  effectiveness  of  CITES.  Any 
country  that  is  a  Party  to  CITES  may 
propose  amendments  to  Appendices  I 
£uid  II,  resolutions,  or  agenda  items  for 
consideration  by  the  other  Parties. 

This  is  our  second  in  a  scries  of 
Federal  Register  notices  which,  together 
with  emnoimced  public  meetings, 
provide  you  with  an  opportimity  to 
participate  in  the  development  of  the 
United  States'  negotiating  positions  for 
the  eleventh  regular  meeting  of  the 
Conference  of  the  Parties  to  CITES 
(COPll).  We  published  our  first  such 
Federal  Register  notice  on  January  30, 
1998  (63  FR  4613),  and  with  it  we 
requested  your  information  and 
recommendations  on  potential  species 
amendments  for  the  United  States  to 
consider  submitting  for  discussion  at 
COPll.  Information  on  that  Federal 
Register  notice,  and  on  species 
amendment  proposals,  is  available  from 
the  Office  of  Scientific  Authority  at  the 
above  address.  Our  regulations 
governing  this  public  process  are  found 
in  50  CFR  23.31-23.39. 

In  our  Federal  Register  notice  of 
January  30,  1998  (63  FR  4613),  we 
announced  that  we  expected  COPll  to 
be  held  in  November  1999,  in  Indonesia. 
Since  the  publication  of  that  notice,  the 
CITES  Secretariat  informed  us  via 
Notification  to  the  Parties  No.  1998/22, 
dated  May  25, 1998,  that  hidonesia, 
through  Diplomatic  Note  of  April  29, 
1998,  has  withdrawn  from  hosting 
COPll.  As  a  result,  the  Secretariat 


invited  Parties  that  might  be  interested 
in  hosting  COPll  to  indicate  this  to  the 
Secretariat  by  June  20, 1998.  The 
Secretariat  informed  the  Parties  that . 
COPll  is  now  expected  to  be  held 
sometime  between  November  1999  and 
May  2000.  If  more  than  one  country 
offers  to  host  COPll,  a  decision  on  the 
host  country  will  be  made  through  a 
postal  voting  procedure.  Once  the 
Secretariat  notifies  the  CITES  Parties  of 
the  new  host  country  of  COPll  and  the 
dates  when  the  meeting  will  be  held,  we 
will  publish  this  information  in  a  future 
Federal  Register  notice.  We  will  also 
post  that  information  on  our  World 
Wide  Web  site,  for  your  benefit. 

Request  for  Recommendations  on 
Resolutions  and  Agenda  Items 

Although  we  have  not  yet  received  — -> 
formal  notice  of  the  provisional  agenda 
for  COPll,  we  invite  your  input  on 
possible  agenda  items  the  United  States 
could  recommend  for  inclusion,  or  on 
possible  resolutions  of  the  Conference  of 
the  Parties  that  the  United  States  could 
submit.  Copies  of  the  agenda  for  the  last 
meeting  of  the  Conference  of  the  Parties 
(COPIO)  in  Harare,  Zimbabwe,  in  June 

1997,  as  well  as  copies  of  all  resolutions 
and  decisions  of  the  Conference  of  the 
Parties  currently  in  effect,  are  available 
from  the  Office  of  Management 
Authority  at  the  dbove  address.  Copies 
of  a  list  of  species  proposals  adopted  at 
COPlO  are  available  from  the  Office  of 
Scientific  Authority  at  the  above 
address.  On  June  6, 1997,  we  published 
in  the  Federal  Register  (62  FR  31127)  a 
full  agenda  for  COPIO  and  summaries  of 
all  U.S.  negotiating  positions  on  those 
agenda  items  and  resolutions. 

Request  for  Information  and  Comments 
on  the  Issue  of  Transborder  Movements 
of  Live  Animals  for  Exhibitions 

At  COPIO,  the  Parties  adopted 
Decision  10.142,  directing  the 
Secretariat  to  prepare  recommendations 
on  transborder  movements  of  live 
animals  for  exhibition.  The 
recommendations  are  to  be  based  on 
proposals  submitted  by  interested 
Parties  for  consideration  by  the  CITES 
Standing  Committee  in  1998,  in  order  to 
accomplish  the  following: 

(a)  Simplify  transborder  movements 
of  live  animals  traveling  to  other 
countries  for  exhibition  purposes; 

(b)  Register  and  identity  five  animals 
used  in  exhibitions;  and 

(c)  Present  documents  and  animals  to 
appropriate  border  control  officers  when 
traveling  to  other  countries  for 
exhibition  purposes. 

At  the  last  meeting  of  the  CITES 
Standing  Committee,  held  March  3-6, 

1998,  in  London  United  Kingdom,  the 
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Committee  agreed  to  establish  a 
Working  Group  to  focus  on  the 
establishment  of  simplified  procedures 
for  transborder  movements  of  live 
animals  for  exhibition  (circuses),  as 
there  was  no  time  for  discussion  of  this 
issue  at  the  meeting.  The  members  of 
the  Woridng  Group  are  the  United  States 
(Chair),  Germany,  and  Switzerland.  The 
United  States  is  to  convene  the  Group, 
whose  woik  will  be  carried  out  throii^ 
correspondence.  We  invite  information 
and  comments  on  this  issue. 

Request  for  Information  and  Comments 
on  the  Issue  of  the  Use  of  Product 
Annotations  in  the  CITES  Appendices 

The  United  States  is  very  interested  in 
resolving  issues  pertaining  to  the  use  of 
product  annotations  when  transferring 
populations  or  species  from  CITES 
Appendix  I  to  II.  Product  aimotations 
are  those  qualifications  to  the  listing  of 
a  species  that  limit  commercial  trade  in 
the  species,  subspecies,  or 
geographically  separate  population 
thereof  to  specific  parts  or  products  of 
that  species  that  are  to  be  included  in 
Appendix  11.  Parts  or  products  of  the 
species  that  are  not  specifically 
included  in  the  annotation  for 
Appendix  II  are  still  considered  to  be 
subject  to  the  treaty  provisions.and 
requirements  of  Appendix  1.  Two 
examples  of  product  aimotations  are 
certain  populations  of  the  African 
elephant  [Loxodonta  afticana)  and  the 
vicuiia  [Vicugna  vicugna). 

The  United  States  supports  adoption 
of  clear  criteria  for  the  use  of  such 
annotations.  At  COPlO,  the  Parties 
adopted  Decision  10.70,  directed  to  the 
CITES  Standing  Committee,  which 
requires  that  a  report  be  presented  to 
COPll  by  the  Standing  Committee  on 
ways  to  clarify  legal  and 
implementation  issues  related  to  the  use 
of  aimotations  in  the  Appendices.  At  its 
last  meeting,  the  Standing  Committee 
discussed  the  issue  and  agreed  to 
establish  a  Working  Group  with  the 
following  members:  Switzerland  (Chair), 
Gennany.  Namibia,  and  the  United 
States.  "The  Woridng  Group4s  expected 
to  submit  a  draft  resolution  to  the 
Standing  Committee  at  the  Committee's 
next  meeting,  for  approval  and 
submission  to  COPl  1 .  The  Working 
Group  members  have  already  agreed 
that  tbe  starting  point  will  be  that  any 
new  annotation  or  any  amendment  of  an 
annotation  must  be  in  accordance  with 
Resolution  Conl  9.24.  and  in 
accordance  with  all  requirements  fat 
proposals  to  amend  the  CITES 
Appendices.  We  intend  to  be  an  active 
participant  in  this  process  in  order  to 
clarify  the  criteria  to  be  used  for  such 
product  annotations,  avoid 


implementation  and  enforcement 
problems,  and  facilitate  species 
conservation.  We  invite  information  and 
comments  on  this  issue. 

Observers 

Article  XI,  paragraph  7  of  CITES 
provides:  "Any  body  or  agency 
technically  qualified  in  protection, 
conservation  or  management  of  wild 
fauna  and  flora,  in  the  following 
categories,  which  has  informed  the 
Secretariat  of  its  desire  to  be  represented 
at  meetings  of  the  Conference  by 
observers,  shall  be  admitted  unless  at 
least  one-third  of  the  Parties  present 
object: 

(a)  International  agencies  or  bodies, 
either  governmental  or  non- 
governmental, and  national 
governmental  agencies  and  bodies;  and 

(b)  National  non-governmental 
agencies  or  bodies  which  have  been 
approved  for  this  purpose  by  the  State 
in  which  they  are  located. 

Once  admitted,  these  observers  shall 
have  the  right  to  participate  but  not  to 
vote." 

National  agencies  or  organizations 
within  the  United  States  must  obtain 
our  approval  to  participate  in  COPll. 
while  international  agencies  or 
organizations  must  obtain  approval 
direcUy  from  the  CITES  Secretariat.  We 
will  publish  information  in  a  future 
Federal  Register  notice  on  how  to 
request  approved  observer  status. 

Future  Actions 

We  expect  the  next  regular  meeting  of 
the  Conference  of  the  Parties  (COPll)  to 
be  held  sometime  between  November 
1999  and  May  2000,  in  a  host  country 
to  be  determined.  We  have  developed  a 
tentative  U.S.  schedule  to  prepare  for 
that  meeting.  The  United  States  must 
submit  any  proposals  to  amend 
Appendix  I  or  II,  or  any  draft  resolutions 
or  agenda  items  for  discussion  at 
COPll.  to  the  CITES  Secretariat  150 
days  prior  to  the  start  of  the  meeting.  In 
order  to  accommodate  this  deadline,  we 
plan  to  publish  a  Federal  Register 
notice  approximately  10  months  prior  to 
COPll  to: 

(a)  Announce  the  host  country  and 
dates  of  COPll; 

(b)  Include  the  provisional  agenda: 
and 

(c)  Aimounce  tentative  species 
proposals,  draft  resolutions,  and  agenda 
items  to  be  submitted  by  the  United 
States,  and  to  solicit  further  information 
and  comments  on  them. 

Approximately  nine  months  prior  to 
COPll,  we  will  hold  a  public  meeting 
to  allow  for  additional  public  input 
Another  Federal  Registn-  notice 
^>proxiinately  four  months  prior  to 


COPll  will  annoimce  our  decisions  on 
those  species  proposals,  resolutions, 
and  agenda  items  submitted  by  the 
United  States  to  the  CITES  Secretarisrt. 
The  deadline  for  submission  of  the 
proposals,  resolutions,  and  agenda  items 
to  the  Secretariat  is  expected  to  be 
sometime  between  June  1999  and 
December  1999,  as  COPll  is  currently 
being  planned  to  take  place  sometime 
between  November  1999  and  May  2000. 

Through  a  series  of  additional  notices 
in  advance  of  COPll,  we  will  inform 
you  about  preliminary  and  "final" 
negotiating  positions  on  resolutions  and 
amendments  to  the  Appendices 
proposed  by  other  Parties  for 
consideration  at  COPll,  and  about  how 
to  obtain  observer  status  from  us.  We 
will  also  publish  announcements  of 
public  meetings  expected  to  be  held 
approximately  nine  months  prior  to 
03P11,  and  approximately  two  months 
prior  to  COPll,  to  receive  public  input 
on  our  positions  regarding  COPll 
issues. 

Author:  This  notice  was  prepared  by 
Mark  Albert,  Office  of  Management 
Authority,  imder  the  authority  of  U.S. 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  August  26, 1998. 
John  G.  Rogers. 

Acting  Director. 

(FR  Doc.  98-23843  Filed  9-3-98;  8:45  am] 

BNJJNG  CODE  4310-65-P 


DEPARTMEtfT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV  910  0777  3(q 

Northeastern  Great  Basin  Resource 
Advisory  Council  Meeting  Location 
and  Time 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Resource  Advisory  Councils' 
meeting  location  and  time. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5 
U.S.C.  the  Department  of  the  Interior. 
Bureau  of  Land  Management  (BLM). 
Council  meetings  will  be  held  as 
indicated  below.  The  agenda  for  the  first 
day's  meeting  includes:  introduction  of 
new  Council  members,  approval  of 
minutes  of  the  previous  meeting.  Las 
Vegas  Water  Applications.  Standards 
and  Guidelines  (including  Wild  Horses). 
3809  Mining  Regulations,  and 
detennination  of  the  subject  matter  for 
future  meetin«. 

Day  two  of  tnis  meeting  vrillbe  a  field 
(our  of  the  Budt.  Bald  and  Diamtmd 
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Mountains  and  Newark  Valley,  north 
and  west  of  Ely,  Nevada.  The  tour  will 
cover  approximately  150  miles  on 
unpaved  roads.  It  will  depart  from  and 
return  to  the  Ely  Field  Office,  Ely, 
Nevada.  The  tour  will  include 
opportimities  to  view  and  evaluate  areas 
of  past  land  treatments.  Possible  torn- 
sites  could  include:  wild  horse  gathers, 
wild  fire,  mine  reclamation,  riparian 
exclosures,  vegetation  manipulation 
(chaining)  for  deer  habitat  {uid  an 
archaeological  excavation. 

Those  attending  the  field  tour  should 
wear  clothing  and  footwear  suitable  for 
walking  through  rugged,  brush  covered 
terrain.  Food  and  beverages  will  be  an 
individual  responsibility;  sack  or  small 
ice  cooler  limches  including  an 
equivalent  of  one  gallon  of  water  per 
person  are  recommended. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  Council 
meeting  will  also  have  time  allocated  for 
bearing  public  comments.  The  public 
comment  period  for  the  Council  meeting 
is  hsted  below.  Depending  on  the 
number  of  persons  wishing  to  comment 
and  time  available,  the  time  for 
individual  oral  comments  may  be 
limited.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Field  Office  Manager  at  the 
Ely  Field  Office,  HC  33  P.O.  Box  33500, 
Ely,  Nevada  89301,  telephone  (702) 
389-1800. 

DATES,  TIMES:  The  time  and  location  of 
the  meeting  is  as  follows:  Northeastern 
Great  Basin  Resource  Advisory  Council, 
BLM  Field  Office,  702  hidustrial  Way, 
Ely,  Nevada  98301,  September  23, 1998, 
starting  at  1:00  p.m.;  public  comments 
will  be  at  3:00  p.m.;  tentative 
adjournment  5:00  p.m. 

The  field  tour  begiiming  and 
returning  to  the  Ely  Field  Office  on 
September  24, 1998,  will  start  at  8:00 
a.m.  and  end  approximately  3:45  p.m.; 
public  comments  will  be  at  4:00  p.m.; 
tentative  adjournment  at  5:00  p.m. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Curtis  G.  Tucker,  Team  Leader  for  the 
Northeastern  Resource  Advisory 
Council,  Ely  Field  Office,  702  North 
Industrial  Way,  HC  33  Box  33500,  Ely, 
NV  89301-9408,  telephone  702-289- 
1841. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  plaiming  and 


management  issues,  associated  with  the 
management  of  the  pubhc  lands. 
James  Peridns, 

Assistant  Field  Manager,  Renewable 

Resources. 

[FR  Doc.  98-23902  Filed  9-3-98;  8:45  am] 

BILUNG  CODE  4310-HC-H 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Meeting  of  the  Conservation  Advisory 
Group,  Yakima  River  Basin  Water 
Enhancement  Project,  Yakima,  WA 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  As  required  by  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  the  Conservation 
Advisory  Group,  Yakima  River  Basin 
Water  Enhancement  Project,  Yakima, 
Washington,  established  by  the 
Secretary  of  the  Interior,  will  hold  a 
public  meeting.  The  purpose  of  the 
Conservation  Advisory  Group  is  to 
provide  technical  advice  and  coimsel  to 
the  Secretary  and  the  State  on  the 
structuire,  implementation,  and 
oversight  of  the  Yakima  River  Basin 
Water  Conservation  Program. 

DATES:  Thursday,  September  17, 1998,  9 
a.m.-4  p.m.;  Friday,  September  18, 
1998,  9  a.m.-12  noon. 

ADDRESSES:  Bureau  of  Reclamation 
Office,  1917  Marsh  Road,  Yakima, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Esget,  Manager,  Yakima  River 
Basin  Water  Enhancement  Project,  P.O. 
Box  1749,  Yakima,  Washington,  98907; 
(509)  575-5848,  extension  267. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  v«rill  be  to  review 
the  Bureau  of  Reclamation's  water 
acquisition  process  and  procedures  and 
develop  recommendations  on  the 
process  to  facilitate  volimtaiy  sale  or 
lease  of  water.  Progress  Reports  will  be 
provided  on  the  Basin  Conservation 
Plan  and  the  Yakima  lUver  Basin 
Wetlands  and  Floodplain  Habitat  Plan. 

Dated:  August  28. 1998. 
James  A.  Esget, 
Acting  Area  Manager. 
[FR  Doc.  98-23846  Filed  9-3-98;  8:45  am] 

BIUINO  CODE  431»-M-H 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  For  International  Development 

Board  for  International  Food  and 
Agricultural  Development  One 
Hundred  and  Twenty-Seventh  Meeting; 
Notice  of  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
the  one  hundred  and  twenty-seventh 
meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD).  The  meetmg  vrill  be  held  from 
9:00  a.m.  to  4:00  p.m.  on  September  22, 
and  fit>m  9:00  a.m.  to  5:00  p.m.  on 
September  23, 1998,  both  days,  at  the 
International  Trade  Center,  Ronald 
Reagan  Building,  Meridian  Suite,  Room   • 
C,  located  at  1300  Pennsylvania 
Avenue,  NW,  Washington,  DC  20523. 

As  part  of  its  agenda,  BIFAD  will 
discuss  current  Title  XII  legislation  and 
steps  required  for  its  amendment;  food 
aid  targeting;  and  revisions  to  the  CRSP 
Guidelines.  BIFAD  will  also  discuss 
recent  agricultural  transition  in  Russia 
including  agricultiural  reforms  and 
restructuring.  The  meeting  is  open  to 
the  pubhc.  Any  interested  person  may 
attend  the  meeting,  may  file  written 
statements  with  the  Committee  before  or 
after  the  meeting,  or  present  any  oral 
statements  in  accordance  with 
procedures  established  by  the 
Committee,  to  the  extent  that  time 
available  for  the  meeting  permits. 

Those  wishing  to  attend  the  meeting 
should  contact  Mr.  George  Like  at  the 
Agency  for  International  Development, 
Ronald  Reagan  Building,  Office  of 
Agriculture  and  Food  Security,  1300 
Pennsylvania  Avenue,  NW,  Room  2.11- 
072,  Washington,  DC  20523-2110, 
telephone  (202)  712-1436.  fax  (202) 
21&-3010  or  internet  [glike@usaid.gov] 
with  your  full  name. 

Anyone  wishing  to  obtain  additional 
information  about  BIFAD  shoiild 
contact  Mr.  Tracy  Atwood  the 
Designated  Federal  Officer  for  BIFAD. 
Write  him  in  care  of  the  Agency  for 
International  Development,  Ronald 
Reagan  Building.  Office  of  Agriculture 
and  Food  Security,  1300  Pennsylvania 
Avenue,  NW,  Room  2.11-005. 
Washington.  DC  20523-2110,  telephone 
him  at  (202)  712-5571  or  fax  (202)  216- 
3010. 
Tracy  Atwood. 

AID  Designated  Federal  Officer,  (Deputy 
Director,  Office  of  Agriculture  and  Food 
Security,  Economic  Growth  Center,  Bureau 
for  Glchal  Programs). 

[FR  Doc.  98-23854  Filed  d-3-98;  8:45  am] 
BILUNO  CODE  (IK-OI-M 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigatton  No.  337-TA-413] 

Certain  Rare-Eartti  Magnets  and 
Magnetic  Materials  and  Articles 
Containing  the  Same;  Notice  of 
Investigation 

AGENCY:  U.S.  Litemational  Trade 
Conmiission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  July 
31, 1998,  under  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  19  U.S.C. 
1337,  on  behalf  of  Magnequench 
International,  Inc.  of  Anderson,  Indiana 
and  Sumitomo  Special  Metals  Co.,  Ltd. 
of  Osaka,  Japan.  A  letter  supplementing 
the  complaint  was  filed  on  August  24, 
1998.  The  complaint,  as  supplemented, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  vtrithin 
the  United  States  eifter  importation  of 
certain  rare^arth  magnets  and  magnetic 
materials  and  articles  containing  the 
same  by  reason  of  infringement  of 
claims  1, 4,  5,  8.  9.  and  11  of  U.S. 
Letters  Patent  4.851,058,  claims  1-6, 10, 
14-16.  and  18-20  of  U.S.  Letters  Patent 
4.802,931,  claims  13-18  of  U.S.  Letters 
Patent  4,496,395,  claims  1-9, 12-20,  23- 
27,  and  29-34  of  U.S.  Letters  Patent 
4.770,723,  claims  1-6,  8-10, 13-19,  21- 
24,  27-35,  and  37-39  of  U.S.  Letters 
Patent  4,792,368,  and  claims  1-3,  5. 15, 
18, 19,  21.  and  22  of  U.S.  Letters  Patent 
5.645,651.  The  complaint  further  alleges 
that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

The  complainants  request  that  the 
Conmiission  institute  an  investigation 
and,  after  the  investigation,  issue 
permanent  exclusion  orders  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW,  Room 
112.  Washington.  DC  20436.  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 


General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
H.  Reiziss,  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-205-2579. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(1998). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  August  31, 1998,  Ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  rare-earth 
magnets  or  magnetic  materials  or 
articles  containing  the  same  that 
infiinge  claims  1,  4.  5,  8,  9,  or  11  of  U.S. 
Letters  Patent  4,851,058,  claims  1-6, 10, 
14-16,  or  18-20  of  U.S.  Letters  Patent 
4,802,931,  claims  13-18  of  U.S.  Letters 
Patent  4,496,395,  claims  1-9, 12-20,  23- 
27.  or  29-34  of  U.S.  Letters  Patent 
4,770,723,  claims  1-6,  8-10, 13-19.  21- 
24,  27-35,  or  37-39  of  U.S.  Letters 
Patent  4,792,368,  or  claims  1-3, 5, 15, 
18, 19,  21,  or  22  of  U.S.  Letters  Patent 
5,645,651,  and  whether  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 
Magnequench  International,  Inc.,  6435 

Scatterfield  Road.  Anderson,  Indiana 
46013 
Sumitomo  Special  Metals  Co.,  Ltd.,  4- 
7-19,  Kitahama  Chuo-ku,  Osaka  541, 
Japan 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Houghes  International,  Inc.,  40  Hicks 

Lane.  Great  Neck,  New  York  11023 
International  Magnaproducts  Inc.  3103 

Cascade  Drive,  Valparaiso.  Indiana 

46383 
Multi-Trend  International  Corp.,  a/k/a 

MTI-Modem  Technology  Inc.,  43288 

Christy  Street,  Fremont.  California 

94538 


American  Union  Group,  Inc.,  20807  Tall 
Forest  Drive,  Germantown,  Maryland 
20876 

High  End  Metals  Corp.,  No.  14 
Industrial  4th  Road,  Hsinchu 
Industrial  Park,  Hsinchu  Hsein. 
Taiwan 

Harvard  Industrial  America,  Inc.,  470 
Nibus  Street,  Brea,  California  92621 

H.T.I.E.,  hic,  782  Pearl  Street.  Sharon. 
Peimsylvania  16146 

CYNNY  Magnetics,  5  Highview  Court, 
Montville,  New  Jersey  07045 

(c)  Jay  H.  Reiziss,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Sti«et,  SW,  Room  401-L,  Washington, 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

.  (3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  notice 
of  investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  imless  good  cause 
therefor  is  ^own. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  August  31, 1998. 

By  order  of  the  Conunission. 
Donna  R.  Koefanke. 
Secretary. 

(FR  Doc  98-23901  Filed  9-3-98;  8:45  am] 
MLUNO  OOOE  7M»-aS-r 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21.  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  January  27, 1998,  Fort 
Dodge  Laboratories,  141  E.  Riverside 
Drive,  Forth  Dodge,  Iowa  50501,  made 
application  by  letter,  which  was 
received  for  processing  June  7, 1998,  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  importer  of 
pentobarbital  (2270),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  manufacture  a 
product  for  distribution  to  its  customers. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescritjed  by  21  CFR 
1316.47. 

Any  such  conmients,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  October  5, 1998. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c).  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  apphcants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 


for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b),  (c),  (d),  (e),  and  (f) 
at«  satisfied. 

Dated:  August  21. 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  98-23834  Filed  9-3-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regidation  vmder  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacturer  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Tide  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  February  8, 1998,  Galen 
Inc.,  DBA  Clinical  Trial  Services,  2661 
Audubon  Road,  Audubon.  Peimsylvania 
19407,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  or  morphine 
(9300),  a  basic  class  of  controlled 
substance  Usted  in  Schedule  II. 

The  firm  plans  to  import  gram 
quantities  of  morphine  for  a  clinical 
trial. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  October  5, 1998. 


This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c).  (d).  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34  (a),  (b),  (c),  (e),  and  (f)  are 
satisfied. 

Dated:  May  7, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  98-23835  Filed  9-3-98;  8:45  am] 

BILUNO  COOE  441»^)»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  May  7, 1998,  and 
published  in  the  Federal  Register  on 
May  19, 1998,  (63  FR  27588),  Lonza 
Riverside,  900  River  Road, 
Conshohocken,  Pennsylvania  19428. 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Amphetamine  (1100) 

Phenylacetone  (8501)  

II 
II 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  in  bulk  for 
distribution  to  its  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  Lonza  Riverside  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Lonza  Riverside  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  pubUc  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
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company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  C.F.R.  0.100  and  0.104,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  August  21, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 
[FR  Doc.  98-23827  Filed  9-3-98;  8:45  am] 

BILUNO  COOE  441(M>9-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

K/lanufacturer  of  Controlled 
Substances  Notice  of  Registration 

By  Notice  dated  February  13, 1998, 
and  published  in  the  Federal  Register 
on  March  5. 1998,  (63  FR  10945). 
Mallinckrodt  Chemical,  Inc., 
Mallinckrodt  &  Second  Streets,  St.  Louis 
Missouri  63147,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  build  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Tetrahydrocannat)inols  (7370) 

Mettiylphenidate  (1724) 

Cocaine  (9041)  

Codeine  (9050) 

Diprenorphine  (9058) 

Etorphine  Hydrochloride  (9059)  ... 

Dihydrocodeine  (9120)  

Oxycodone  (9143) 

Hydromorphone  (9150)  

Diphenoxylate  (9170)  

Hydrocodone  (9193) 

Levorphanol  (9220)  

Meperidine  (9230)  

Methadone  (9250)  

Methadone-intermediate  (9254)  ... 
Dextropropoxyphene,   bulk   (nofv 
dosage  forms)  (9273). 

Morphine  (9300)  

Thelaine  (9333)  

Opium  extracts  (9610) 

Opium  fluid  extract  (9620)  - 

Opium  tintcture  (9630) 

Opium  powdered  (9639) 

Opium  granulated  (9640)  

Levo-alphacetylmethadd  (9648)  .. 

Oxymorphone  (9652) 

Noroxymorphone  (9668) 

Alfentanil  (9737)  

Sufentanil  (9740) 

Fentanyl  (9801)  


Schedule 


Dea  has  considered  the  factors  in  Title 
21,  United  States  Code,  Section  823(a) 
and  determined  that  the  registration  of 
Mallinckrodt  Chemical,  Inc.  to 
manufactiu«  the  listed  controlled 
substfmces  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  823  and  28  CFR  §§  0.100 
and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  for  controlled 
substance  listed  above  is  granted. 

Dated:  June  3, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 
IFR  Doc.  98-23828  Filed  9-3-98;  8:45  am) 

BIUING  COOE  441&-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  February  13,  1998, 
and  published  in  the  Federal  Register 
on  March  5, 1998  (63  FR  10945).  MD 
Pharmaceutical,  Lie,  3501  West  Garry 
Avenue,  Santa  Ana,  California  92704, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dated:  June  3. 1998. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc.  98-23829  Filed  9-3-98;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sut>stances;  Notice  of  Registration 

By  Notice  dated  February  24,  1998, 
and  published  in  the  Federal  Register 
on  March  5, 1998,  (63  FR  10945), 
Noramco  of  Delaware,  Inc.,  Division  of 
McNeilab,  Inc.,  500  Old  Swedes 
Landing  Road,  Wilmington,  Delaware 
19801,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Methylphenidate  (1724) 

Diphenoxylate  (9170)  

II 
II 

The  firm  plans  to  manufacture  the 
controlled  substances  for  distribiition  as 
bidk  products  to  its  customers. 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  to  make 
finished  dosage  forms  for  distribution  to 
its  customers. 

DEA  has  considered  the  factors  in 
Title  21.  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  MD  Pharmaceutical,  Inc. 
to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  thi&time.  Therefore,  pursuant 
to  21  U.S.C.  823  and  28  CFR  0.100  and 
0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacttirer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 


Dnjg 

Codeine  (9050) 

Oxycodone  (9143)  .., 
Hydnxodone  (9193) 

Morphine  (9300)  

Thebaine  (9333)  


Schedule 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
distribution  to  its  customers  as  bulk 
product. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Noramco  of  Delaware, 
Inc.  to  manufacture  the  listed  controlled 
substances  to  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  823  and  28  CFR  0.100  and 
0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  June  3. 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc  98-23830  Filed  9-3-98;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controiied 
Substances;  Notice  of  Registration 

By  Notice  dated  May  6, 1998,  and 
published  in  the  Federal  Register  on 
May  19, 1998,  (63  PR  27588),  Research 
Triangle  Institute,  Kenneth  H.  Davis,  Jr., 
Hermann  Building,  East  Institute  Drive, 
P.O.  Box  12194,  Research  Triangle  Park, 
North  Carolina  27709,  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  Usted  below: 


Drug 

Schedule 

Marihuana  (7360)  

1 

Cocaine  (9041) 

II 

The  institute  will  manufacture 
marijuana  cigarettes  for  the  National 
Institute  on  Drug  Abuse  (NIDA)  and  the 
cocaine  will  be  used  for  reference 
standards,  human  and  animal  research, 
as  dictated  by  NIDA. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Research  Triangle 
Institute  to  manufacture  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time.  DEA  has 
investigated  Research  Triangle  Institute 
on  a  regular  basis  to  ensiu^  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  backgrovmd  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  August  21, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(PR  Doc.  9ft-23832  Filed  »-3-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sut)stances;  Notice  of  Registration 

By  Notice  dated  May  7, 1998,  and 
pubUshed  in  the  Federal  Register  on 
May  19, 1998.  (63  PR  27590)  Roche 
Diagnostic  Systems,  Inc..  1080  U.S. 
Highway  202,  Somerville,  New  Jersey 
08876-3771),  made  appUcation  by 
renewal  to  the  Drug  &iforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Lysergic  acid  diethylamide  (7315) 

Tetrahydrocannabinols  (7370) 

Phencyclldine  (7471)  

Benzoylecgonine  (9180) 

Methadone  (9250)  

Morphine  (9300)  


Schedule 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  for  incorporation  in  drug  of 
abuse  detection  kits. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Roche  Diagnostic 
Systems,  Inc.  to  manufacture  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time.  DEA  has 
investigated  Roche  Diagnostic  Systems. 
Inc.  on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CPR  0.100  and  0.104.  die  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  August  21, 1998. 
John  H.  King. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[PR  Doc  98-23833  Piled  &-3-Q8;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
SutMtances;  Notice  of  Registration 

By  Notice  dated  May  5, 1998,  and 
published  in  the  Federal  Register  on 
May  19, 1998.  (63  PR  27592),  Stepan 
Company  Natural  Products  Department, 
100  W.  Himter  Avenue,  Maywood,  New 
Jersey  07607,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

Cocaine  (9041) 

Benzoylecgonine  (9180) 

II 
II 

The  firm  plans  to  manufactiire  bulk 
controlled  substances  for  distribution  to 
its  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Stepan  Company  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Stepan  Company  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  seciirity  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CPR  §§0.100  and  0.104,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  August  21, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(PR  Doc.  98-23831  Piled  9-3-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Sulxnission  for  0MB  Review; 
Comment  Request 

August  31, 1998. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  doamientation.  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer. 
Todd  R.  Owen  ((202)  219-5096  ext.  143) 
or  by  E-Mail  to  C)wen-Todd@dol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attii:  OMB  Desk  Officer  for  BLS, 
DM,  ESA,  ETA,  MSHA,  OSHA,  PWBA, 
or  VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register.  The  OMB  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Alien  Claims  Activity  Report. 

OMB  Number:  1205-0268  (extension). 

Agency  Number:  ETA-9016. 

Frequency:  Quarterly. 

Affected  Public:  State,  Local,  or  Tribal 
(k)venunent. 

Number  of  Respondents:  53. 

Total  Responses:  212. 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  212. 


Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  ETA  9016  allows 
assessment  of  cost  efficiency  of  the 
Immigration  and  Naturalization  Service 
verification  system  (SAVE)  and  allows 
the  determination  of  the  impact  of  the 
Immigration  Reform  and  Control  Act  of 
the  Unemployment  Insurance  system 
nationally. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Training  Plan  Regulations  (48.3 
and  48.23). 

OMB  Number:  1219-0009  (extension). 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,300. 

Estimated  Time  Per  Respondent:  8 
hours. 

Total  Burden  Hours:  10,400  hours. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
senices):  $2,600. 

Description:  Requires  underground 
mine  operators  to  have  an  MSHA 
approved  plan  containing  programs  for 
training  new  miners,  newly  employed 
experienced  miners,  new  task  training, 
annual  refresher  training  and  hazard 
training  for  miners. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Mine  Ventilation  System  Plan 
(57.8520). 

OMB  Number:  1219-0016  (extension). 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  240. 

Estimated  Time  Per  Respondent:  24 
hours. 

Total  Burden  Hours:  5,760  hours. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Operators  of 
undergroimd  metal  and  nonmetal  mines 
are  required  to  prepare  written  plans  of 
the  ventilation  system  of  their  mines 
and  to  update  the  plans  annually.  The 
information  is  used  to  insure  that  each 
operator  routinely  plans,  reviews,  and 
updates  the  mine's  ventilation  system; 
to  insure  the  availability  of  accurate  and 
current  ventilation  infcmnation;  and  to 
provide  MSHA  with  an  opportimity  to 
alert  the  mine  operator  to  potential 
hazard^. 

Agency:  Mine  Safety  and  Health 
Administration. 


Title:  Operations  Under  Water  (30 
CFR  75.1716,  75.1716-1  and  75.1716- 
3). 

OMB  Number:  1219-0020  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  14. 

Estimated  Time  Per  Respondent:  5 
hours. 

Total  Burden  Hours:  70  hours. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Requires  coal  mine 
operators  to  provide  MSHA  notification 
and  to  obtain  a  permit  to  mine  imder  a 
body  of  water  if,  in  the  judgment  of  the 
Secretary  of  Labor,  it  is  sufficienUy  large 
enough  to  constitute  a  hazard  to  minerST 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Records  of  Results  of 
Examinations  of  Self-Rescuers  (30  CPR 
75.1714-3(e)). 

OMB  Number:  1219-0044  (extension). 

Frequency:  Quarterly. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1 ,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  2.000  hours. 

Total  annudtized  capital/startup 
costs:  -0- 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  i86,000. 

Description:  Requires  underground 
coal  mine  operators  to  keep  records  of 
the  corrective  actions  taken  as  a  result 
of  required  examinations  of  self-rescue 
devices.  The  information  is  used  to 
insure  that  the  examinations  are 
conducted  and  that  the  devices  are  in 
operable  and  usable  condition  in  case  of 
an  emergency. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Representative  of  Miners  (30 
CFR  40.2  and  40.5(a)). 

OMB  Number:  1219-0042  (extensicm). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  small  business  or  organizations. 

Number  of  Respondents:  350. 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  175. 

Total  annualized  capital/startup, 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  Federal  Mine  Safety 
and  Health  Act  of  1977  requires  the 
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Secretary  of  Labor  to  exercise  many  of 
her  duties  under  the  Act  in  cooperation 
.  with  miners'  representatives.  The  Act 
also  establishes  miners'  rights  which 
must  be  exercised  through  a 
representative.  Title  30,  CFR  Part  40 
contains  procedures  which  a  person  or 
organization  must  follow  in  order  to  be 
identified  by  the  Secretary  as 
representative  of  miners. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Undergroimd  Construction  Air 
Quality  Record  (§1926.800). 

OMB  Number:  1218-0067  (revision). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  320. 

Estimated  Time  Per  Respondent: 
Ranges  fi'om  30  seconds  to  record 
monitoring  results,  up  to  1  hour  to 
inspect  and  certify  hoisting  assemblies. 

Total  Burden  Hours:  8,357  hours. 

Total  annualized  capital/startup 
costs:  0. 

To(o7  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $115,200. 

Description:  The  underground 
construction  standard  (§  1926.800) 
requires  employers  to  certify  hoist 
inspections;  post  various  warning  signs; 
and  prepare  and  retain  aboveground,  at 
the  job  site,  a  written  record  of  all  air 
quality  tests  measured  at  imdergroimd 
work  locations.  A  written  record  of 
specific  information  must  be  prepared 
and  retained  until  completion  of  the 
project. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Acrylonitrile  29  CFR  1910.1045. 

OMB  Number:  1218-0126  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  local 
or  tribal  governments. 

Number  of  Respondents:  26. 

Estimated  Time  Per  Respondent: 
Ranges  from  5  minutes  to  maintain  a 
record  to  1.5  hours  for  an  employee  to 
have  a  medical  exam. 

Total  Burden  Hours:  6,867. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $3 1 1 ,360. 

Description:  The  Acrylonitrile 
standard  and  its  information  collection 
requirements  provide  protection  for 
employees  from  the  adverse  health 
effects  associated  with  occupational 
exposure  to  Acrylonitrile.  The  Standard 
requires  that  employers  must  establish 
and  maintain  a  training  and  compliance 
program,  including  exposiu«  monitoring 


and  medical  surveillance  records.  These 
records  are  used  by  employees, 
physicians,  employers  and  the  OSHA  to 
determine  the  effectiveness  of  the 
employers  compliance  efforts.  Also  the 
standaird  requires  that  OSHA  have 
access  to  various  records  to  ensure  that 
employers  are  complying  with  the 
disclosure  provisions  of  the 
Acrylonitrile  Standard. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Prohibited  Transaction  Class 
Exemption  76-1. 

OMB  Number:  1210-0058  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households. 

Number  of  Respondents:  1 ,546. 

Estimated  Time  Per  Respondent:  15  . 
minutes. 

Total  Burden  Hours:  727. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Prohibited  Transaction 
Class  Exemption  76-1  permits  parties  in 
interest,  under  specified  conditions,  to: 
(A)  Make  delinquent  employer 
contributions,  (B)  receive  loans,  and  (C) 
obtain  oflice  space,  administrative 
services  and  goods  from  plans.  In  the 
absence  of  this  exemption,  certain 
aspects  of  these  transactions  might  be 
prohibited  by  section  406  of  the 
Employee  Retirement  Income  Security 
Act  (ERISA). 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Class  Exemption  Relating  to 
Certain  Foreign  Exchange  Transactions 
Pursuant  to  Standing  Instructions. 

OMB  Number:  1210-0  New. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households. 

Number  of  Respondents:  35. 

Estimated  Time  Per  Respondent:  120 
hours  per  year. 

Total  Burden  Hours:  4,200. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  proposed  exemption 
would  permit  certain  foreign  exchange 
transactions  between  employee  benefit 
plans  and  certain  banks,  broker-dealers, 
and  domestic  affiliates  thereof,  which 
are  parties  in  interest  with  respect  to 
such  plans,  pursuant  to  standing 
instructions. 

Agency:  Bureau  of  International  Labor 
Affairs. 

Title:  Senior  Technical  Assistance 
Register. 


OMB  Numbw:  1225-0064  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  10. 

Estimated  Time  Per  Respondent:  23 
minutes. 

Total  Burden  Hours:  4  hours. 

Total  annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining^ystems  or  purchasing 
services):  0. 

Description:  Information  collected  in 
relation  to  the  Senior  Technical 
Assistance  Register  project  will  be  used 
to  identify  persons  interested  and  able 
to  render  advisory  services  to 
developing  countries  in  which  the 
Department  of  Labor  is  providing 
development. 
Todd  R.  Owen, 

Departmental  Clearance  Officer. 
(FR  Doc.  98-23944  Filed  9-3-98;  8:45  am] 

BILLING  CODE  4510-43-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-34.363;  NAFTA-02283] 

Dana  Corporation  Marion  Forge 
Division  Marion,  Ohio;  Notice  of 
Termination  of  Investigation  on 
Reconsideration 

On  July  6, 1998,  the  Department 
issued  a  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  applicable  to 
workers  of  the  subject  firm.  The  notice 
was  published  in  the  Federal  Register 
on  July  24, 1998  (63  FR  39905). 

By  letter  of  July  27, 1998,  the 
petitioners,  comprised  of  a  company 
official  and  Local  1667  of  the 
Boilermakers  International  Union,  have 
requested  that  the  reconsideration  be 
withdrawn  because  there  are  no 
displaced  workers  at  the  Marion,  Ohio 
plant. 

Consequently,  further  investigation  in 
this  case  would  service  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  D.C.  this  14th  day 
of  August  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-23876  Filed  9-3-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA^W-34^1;  NAFTA-021B01 

Eagie  Veneer,  Incorporatad  Harrlaburg 
l*lywood  Division  HarristHirg,  Oregon; 
Notice  of  AfHrmative  Detormination 
Regarding  Application  for 
Reconsideration 

By  letter  of  April  22. 1998  the 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  and  NAFTA-Transitional 
Ad)ustm«it  Assistance,  applicable  to 
petition  numbers  TA-W-33,570  and 
NAFTA— 02180.  respectively.  The 
denial  notices  were  signed  on  April  8. 
1998  and  published  in  the  Federal 
Regisler  on  April  21, 1998  (63  FR 
19753,  NAFTA  02180)  and  May  6. 1998 
(63  FR  25081,  TA-W-34.231). 

The  petitioners  allege  that  the  imports 
of  oriented  strained  board  should  have 
been  considered  by  the  Department  in 
its  survey  of  customers. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C.  this  27th  day 
of  August  1998. 
Grant  D.  Beak. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-23864  Filed  9-3-98;  8:45  am] 
■UMQ  OOOE  4S1»-a»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-33,5701 

Buena  Vista  Manufacturing  Company, 
Buena  Vista,  VA;  Notice  of  Affinnative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  July  16, 1997.  the 
petitioners  requested  administrative 
reomsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Woricer  Adjtistment 
Assistance,  ^plicable  to  petition 
number  TA-W-33.570.  The  denial 
notice  was  signed  on  June  25. 1998  and 


published  in  the  Federal  Kwgiatwr  on 
July  13. 1998  (63  FR  37590). 

The  petitioners  allege  that  the  imports 
of  non-licensed  as  %vell  aa  licensed 
apparel,  such  as  that  produced  by  the 
subject  firm,  should  have  been 
considered  by  the  Department  in  its 
survey  of  customers. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  wreight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC  this  18th  day  of 
August  1997. 

Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  98-23869  Filed  9-3-98;  8:45  am] 

aaUNQ  CODE  4S1»-ie-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-34,881] 

Dresser  Oil  Tools,  Odessa,  Texas; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  19. 1998  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Dresser  Oil  Tools  in 
Odessa.  Denver  Qty.  Kermit.  and 
Levelland,  Texas. 

All  workers  of  the  subject  firm  are 
included  under  an  existing  investigation 
in  process  (TA-W-34,762). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  25th  day  of 
August  1998. 

Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doa  98-23861  Piled  9-3-98;  S:4S  am] 

aaXMQ  OOOE  4S1».M-H 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-4W-34,233| 

Eastman  Kodak  Company,  Kodak  Park 
and  Elmgrove,  and  Kodak  Office  and 
neseotch  Labs,  Rochester,  New  York; 
Amended  CanificatkMi  Regardbig 
Ellgit)illty  to  Apply  for  Worker 
Adiustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  to  Worker  Adjustment  Assistance 
on  May  8. 1998,  applicable  to  all 
workers  of  Eastman  Kodak  Company, 
Kodak  Park  and  Elmgrove,  Rochester. 
New  York.  The  notice  was  published  in 
the  Fedoid  Register  on  June  22, 1998 
(63  FR  33958). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  photographic  film, 
paper  and  equipment.  New  information 
provided  by  Eastman  Kodak  Company 
show  that  workers  at  the  Kodak  Office 
and  Research  Labs  located  in  Rochester, 
New  York,  providing  services  and 
administrative  support  to  the  Kodak 
Park  and  Elmgrove  plants  have  been 
separated  from  employment 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Eastman  Kodak  Company  who  were 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  worker  certification  to 
include  the  workers  of  the  subject  firms' 
Kodak  Office  and  the  Research  Lab  in 
Rochester  providing  services  and 
administrative  support  to  Kodak  Paric 
and  Elmgrove  plants. 

The  amendmi  notice  applicable  to 
TA-W-34.233  is  hereby  issued  as 
follows: 

All  woikeis  of  Eastman  Kodak  Company, 
Kodak  Paik  and  Elmgrove,  Rochester,  New 
York;  and  workan  at  Eastman  Kodak 
Company,  Kodak  Office  and  Research  Labs. 
RodwstBr,  New  Yorin,  providing  sarvicas  and 
administrative  support  to  the  Kodak  Paik  and 
Elmgrove  plants,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  Jannaiy  20, 1997  through  May  8,  2000. 
are  eligible  to  apply  for  adjiutmant  assistanoe 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  dtis  19di  day  of 
August  1998. 
Gfaoi  D.  Baale, 

Acting  Director,  X^fice  of  Trade  Adjustment 
Asattance. 

(FR  Doc  ge-23873  Filed  9-3-98;  8:45  am] 
oooc  w 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-34,563] 

GL&V/Biack  Clawson-Kennedy 
Watertown,  NY;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  August  12, 1998  the 
petitioner  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  petition 
number  TA-W-34,563.  The  denial 
notice  was  signed  on  July  17, 1998  and 
published  in  the  Federal  Register  on 
August  7, 1998  (63  FR  42434). 

Tne  petitioner  alleges  that  worker 
separations  from  the  subject  firm  were 
caused  by  imports  and  provided 
additional  information  which  warrants 
reconsideration  of  the  case. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
jeconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  E)C  this  25th  day  of 
August  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  98-23866  Filed  9-3-98;  8:45  am] 

BtLUNQ  CODE  45ia-00-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34.286] 

Hasbro  Manufacturing  Services,  El 
Paso,  TX;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
16, 1998,  applicable  to  all  workers  of 
Hasbro  Manufacturing  Services  located 
in  El  Paso,  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
May  6, 1998  (63  FR  25082). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  toys.  New  findings 


show  that  the  workers  at  the  subject 
firm  were  covered  under  a  certification, 
TA-W-31,969,  that  did  not  expire  until 
midnight  April  17, 1998.  To  avoid  a  one 
day  overlap  in  coverage  for  the  El  Paso 
worker  group,  the  Department  is 
amending  the  impact  date  for  TA-W- 
34,286  bom  April  17, 1998  to  April  18, 
1998. 

The  amended  notice  applicable  to 
TA-W-34,286  is  hereby  issued  as 
follows: 

All  workers  Hasbro  Manufocturing 
Services,  El  Paso,  Texas,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  April  18, 1998  through  April  16,  2000, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  EXZ,  this  14th  day  of 
August  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-23871  Filed  9-3-98;  8:45  am] 

BiLLINQ  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-34,061  and  TA-W-24.06iq 

Oxford  Industries,  Incorporated; 
Oxford  Women's  Catalog  and  Special 
Markets  Division,  Alma,  Georgia  and 
Oxford  of  Camden,  Camden,  South 
Carolina;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  December  21, 1997, 
applicable  to  workers  of  Oxford 
Women's  Catalog  and  Special  Markets 
Division  of  Oxford  Industries, 
Incorporated  located  in  Alma,  Georgia. 
The  notice  was  published  in  the  Federal 
Register  on  January  22, 1998  (63  FR 
3352). 

At  the  request  of  the  company,  the 
Department  revised  the  certification  for 
workers  of  the  subject  firm.  The 
company  reports  that  workers 
producing  ladies'  sportswear  and 
dresses  will  be  separated  from 
employment  at  Oxford  Industries, 
Incorporated,  Oxford  of  Camden, 
Camden,  South  Carolina  when  the  plant 
closes  in  September  1998. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Oxford  Industries,  Incorporated 
adversely  affected  by  increased  imports. 
Accordingly,  the  Department  is 


amending  the  certification  to  include 
workers  of  Oxford  of  Camden.  Camden, 
South  Carolina. 

The  amended  notice  applicable  to 
TA-W-34,061  is  hereby  issued  as 
follows: 

All  workers  of  Oxford  Industries, 
Incorporated,  Oxford  Women's  Catalog  and 
Special  Markets  Division,  Alma,  Georgia 
(TA-W-34,061)  and  Oxford  of  Camden, 
Camden,  South  Carolina  (TA-W-34,06IC) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  November  19, 
1996  through  December  21, 1999,  are  eligible 
to  apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  19th  day  of 
August  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  98-23874  Filed  9-3-98;  8:45  am] 

BILLING  CODE  451»-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,439J 

Polaroid  Corporation,  W-3  Plant, 
Waltham,  Massachusetts;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance  . 

In  accordance  vtrith  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
22, 1998,  applicable  to  workers  of 
Polaroid  Corporation  located  in 
Waltham,  Massachusetts.  The  notice 
was  published  in  the  Federal  Register 
on  July  31, 1998  (63  FR  40935). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  State 
reveals  that  Polaroid  has  multiple  plants 
in  Waltham,  Massachusetts.  The 
petitioning  workers  were  employed  at 
the  W-3  plant  producing  instant 
photographic  film  consisting  of  sheets 
and  filmpacks.  Based  on  this 
information  and  that  provided  by  the 
subject  firm  officials,  the  Department  is  . 
amending  the  certification  to  limit 
coverage  to  those  workers  at  Polaroid 
Corporation,  Waltham,  Massachusetts, 
W-3  Plant  producing  instant 
photograpUc  film. 

The  amended  notice  applicable  to 
TA-W-34,439  is  hereby  issued  as 
follows: 

All  workers  of  Polaroid  Corporation,  W-3 
Plant,  Waltham,  Massachusetts  engaged  in 
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employment  related  to  the  production  of 
instant  photographic  film,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  March  24, 1997 
through  June  22,  2000,  are  eligible  to  apply 
for  worker  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  14th  day  of 
August  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-23870  Filed  9-3-98;  8:45  am] 
BILLtNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,326] 

Rut>t>ermaid-Cortland,  Incorporation 
Cortiand,  New  York;  Notice  of 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

By  letter  of  August  11, 1998,  the 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  petition 
number  TA-W-34,  326.  The  denial 
notice  was  signed  on  June  16, 1998  and 
published  in  the  Federal  Register  on 
July  13, 1998  (63  FR  37590). 

The  petitioners  allege  that  the  subject 
firm  shifted  production  of  toolboxes  to 
Canada  and  Europe  and  imported  into 
the  U.S.  and  further,  that  imports  of 
toolboxes  and  other  household  products 
from  other  countries  impacted  on  the 
subject  firm's  market  share. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C.  this  25th  day 
of  August  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  98-23867  Filed  9-3-98;  8:45  am] 

BILLING  COOE  4510-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34-281  and  TA-W-34-281A] 

Trico  Products  Corporation;  Vancebro, 
NC  and  Trico  Products  Division 
Headquarters  Buffalo,  NY;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  April  13, 
1997,  applicable  to  workers  of  Trico 
Products  Corporation  in  Vanceboro, 
North  Carolina.  The  notice  was 
published  in  the  Federal  Register  on 
May  6, 1998  (63  FR  25082). 

At  the  request  of  the  Company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  Company 
shows  that  worker  separations  have 
occurred  at  the  Division  Headquarters  in 
Buffalo,  New  York.  The  Buffalo,  New 
York  location  is  the  corporate 
headquarters  and  administrative  offices, 
where  workers  provide  administrative 
and  support  service  functions  related  to 
the  production  of  windshield  wipers, 
including  blades,  refills,  and  parts  for 
the  North  American  production 
facilities  of  Trico  Products  Corporation, 
including  Vanceboro,  North  Carolina. 
The  Division  Headquarters  workers 
have  been  covered  under  a  NAFTA 
petition  (NAFTA  2210).  Based  on  this 
new  information,  the  Department  is 
amending  the  certification  to  cover  the 
subject  firms'  workers  at  the  Division 
Headquarters  in  Buffalo,  New  York. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Trico  Products  Corporation  affected  by 
increased  imports  of  wrindshield  wipers, 
including  blades,  refills,  and  parts. 

The  amended  notice  applicable  to 
TA-W-34,281  is  hereby  issued  as 
follows: 

All  workers  of  Trico  Products  Corporation, 
Vanceboro,  North  Carolina  (TA-W-34.281) 
and  Trico  Products  Division  Headquarters  in 
Buffalo  New  York  (TA-W-34,281A)  who 
were  engaged  in  employment  related  to  the 
production  of  wiper  blades  who  become 
totally  or  partially  separated  from 
employment  on  or  after  February  11, 1997 
through  April  13,  2000  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 


Signed  at  Washington  DC  this  2Sth  day  of 
August  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-23863  Filed  9-3-98;  8:45  am) 
BILUNQ  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-34,6771 

TRICO  Products  Division  Headquarters 
Buffalo,  New  Yortc;  Notice  of 
Termination  of  Investigation 

Ptirsuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  22, 1998  in  response 
to  a  worker  petition  which  was  filed 
June  22. 1998  on  behalf  of  workers  at 
Trico  Products  Division  Headquarters  in 
Buffalo,  New  York. 

The  petitioning  group  of  workers  are 
covered  under  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-34,281A).  Consequently,  further 
investigation  in  this  case  would  service 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  25th  day  of 
August  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-23872  Filed  9-3-98;  8:45  am] 

BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[rA-W-34,567  and  TA^W-34-667A] 

VF  KNITWEAR,  Inc.  Hillsville,  Virginia 
and  VF  KNITWEAR,  Inc.  Bassett 
Walker-Stuart  Division  Stuart,  Virginia; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  to  Worker  Adjustment  Assistance 
on  June  8,  1998,  applicable  to  workers 
of  VF  Knitwear,  Inc.  located  in 
Hillsville,  Virginia.  The  notice  was 
published  in  the  Federal  Register  on 
July  13,  1998  (63  FR  37590). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  temporary 
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separations  have  ocoirred  at  the  VF 
Knitwear  plant  located  in  Stuart, 
Virginia  and  all  workers  producing  t- 
shirts  and  fleece  wear  will  be  separated 
from  employment  when  the  plant  closes 
in  October  1998. 

The  intent  of  the  Department's 
certification  is  to  include  all  woriwrs  of 
VF  Knitwear,  Inc.  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the 
certification  to  include  workers  of  VF 
Knitwear,  Inc.,  Bassett- Walker,  Stiiart 
Division,  Stuart,  Virginia. 

The  amended  notice  applicable  to 
TA-W-34.567  us  hereby  issued  as 
follows: 

"All  workers  of  VF  Knitwear,  Inc., 
Hillsville,  Virginia  (TA-W-34,567)  and  VF 
Knitwear,  Inc.,  Bassett-Walker,  Stuart 
Division,  Stuart,  Virginia  (TA-W-34,567A) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  May  11, 1997 
through  June  8,  2000,  are  eligible  to  apply  for 
adjustment  assistant  under  Section  223  of  the 
Trade  Act  of  1974." 

Signed  in  Washington,  DC  this  19th  day  of 
August  1998. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Aaistance. 
(FR  Doc.  98-23862  Filed  9-3-98;  8:45  am] 

BILUNQ  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-34,700] 

Willamette  Industries  Saginaw  Lam. 
Plant,  Saginaw,  Oregon;  Notice  of 
Affirmative  Detennination  Regarding 
Application  for  Reconsideration 

By  letter  of  August  12, 1998.  the 
company  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  petition 
number  TA-W-34,700.  The  denial 
notice  was  signed  on  August  4, 1998 
and  will  soon  be  published  in  the 
Federal  Register. 

The  petitioner  alleges  that  like  or 
directly  competitive  products  other  than 
laminated  beams  are  being  imported 
into  the  U.S.  resulting  in  declhies  in 
production  and  sales  of  laminated 
beams. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 


Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC  this  26th  day  of 
August  1998. 
Grant  D.  Beak, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-23865  Filed  9-3-98;  8:45  am] 
HUJNQ  CODE  4S1»-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFrA-02048  and  NAFTA-02048  C] 

Oxford  Industries,  Incorporated; 
Oxford  Women's  Catalog  and  Special 
Markets  Division  Alma,  Georgia  and 
Oxford  of  Camden,  Camden,  South 
Carolina;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
NAFTA-Transitional  Adjustment 
Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2.  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance  on  December  21, 1997, 
applicable  to  workers  of  Oxford 
Women's  Catalog  and  Special  Markets 
Division  of  Oxford  Industries, 
Incorporated  located  in  Alma,  Georgia. 
The  notice  was  published  in  the  Federal 
Register  on  January  22, 1998  (63  FR 
3352). 

As  the  request  of  the  Company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  that  workers 
producing  ladies'  sportswear  and 
dresses  will  be  separated  bom 
employment  at  Oxford  Industries, 
Incorporated.  Oxford  of  Camden, 
Camden.  South  Carolina  when  the  plant 
closes  in  September  1998. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Oxford  Industries,  Incorporated 
adversely  affected  by  increased  imports 
from  Mexico.  Accordingly,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Oxford  of  Camden,  Camden.  South 
Carolina. 

The  amended  notice  applicable  to 
NAFTA-02048  is  hereby  issued  as 
follows: 

All  workers  of  Oxford  Industries, 
Incoiponited,  Oxford  Women's  Catalog  and 
Special  Markets  Division,  Alma,  Georgia 
(NAFTA-02048),  Oxford  of  Camden. 
Camden,  South  Carolina  (NAFTA-02048C) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  November  24, 


1996  through  December  21, 1999,  are  eligible 
to  apply  for  NAFTA-TAA  under  Section  250 
of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  19th  day  of 
August  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-23875  Filed  9-3-98;  8:45  am] 
BHJJNQ  CODE  4S1»-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-02549] 

Siebe  Appliance  Controls,  Kendallville 
Plant,  Kendallville,  Indiana;  Notice  of 
Termination  of  investigation 

Piu^uant  to  Title  V  of  tiae  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Tide  n, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  August  11, 1998  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  the  Kendallville  Plant  of  Siebe 
Appliance  Controls,  located  in 
Kendallville,  hidiana  (NAFTA-02549). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequentiy, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.,  this  24th  day 
of  August  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-23868  Filed  9-3-98;  8:45  am] 

BILUNQ  COOE  451»-aiMi 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

United  States  Employment  Service; 
Labor  Exchange  Performance 
Measures;  Reopening  and  Extension 
of  Comment  Period 

AGENCY:  Employment  and  Training 

Administration. 

ACTION:  Notice;  Reopening  and 

Extension  of  Comment  Period. 

SUMMARY:  This  document  reopens  and 
extends  the  period  for  filing  comments 
regarding  the  request  for  comments  on 
proposed  labor  exchange  performance 
measures  as  previously  published.  This 
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action  is  taken  to  permit  additional 
comments  from  interested  parties  and 
USES'  stakeholders. 
DATES:  Comments  must  be  received  on 
or  before  September  28, 1998. 
ADDRESSES:  Send  written  comments  to: 
United  States  Employment  Service,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N4470, 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  R.  Beverly,  III,  Telephone  202- 
219-5257,  Fax  202-219-6643  (these  are 
not  toU-ftee  nimibers),  or  E-mail 
jbeverly@doleta.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  12, 1998  (63  FR 
32564),  the  Department  of  Labor 
published  a  notice  and  request  for 
comments  on  the  conceptual  framework 
within  which  public  labor  exchange 
services  are  delivered.  Interested  parties 
and  USES  stakeholders  were  requested 
to  submit  comments  on  or  before  July 
27, 1998.  Because  of  the  continuing 
interest  in  this  proposal,  the  Department 
believes  that  it  is  desirable  to  reopen 
and  extend  the  comment  period  for  all 
interested  persons.  Therefore,  the 
comment  period  for  the  proposed  labor 
exchange  services  performance 
measures  is  reopened  and  extended  to 
September  28, 1998.  Comments  received 
between  July  28, 1998,  and  the 
publication  of  this  Notice  will  be 
accepted;  parties  should  not  resubmit 
previously-submitted  comments. 

Signed  at  Washington,  DC,  this  26th  day  of 
August,  1998. 
Raymond  L.  Bramucci, 
Assistant  Secretary  of  Labor. 
|FR  Doc.  98-23825  Filed  9-3-98;  8:45  am) 
BILUNG  COOE  4510-40-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  bom  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hoiuly  wage  rates  and 
Mnge  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 


The  determinations  in  these  decisions 
of  prevailing  rates  and  Mnge  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant-to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

Generetl  wage  detennination 
decisions,  and  moditications  and. 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fiinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  doamient  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 


Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

CT980001  (Feb.  13,  1998) 

CT980003  (Feh  13.  1998) 

CT980004  (Feb.  13. 1998] 
New  Hampshire 

NH980005  (Feb.  13. 1998) 

NH980007  (Feb.  13. 1998) 
New  York 

NY980003  (Feb.  13.  1998) 

NY980004  (Feb.  13.  1998) 

NY9800O5  (Feb.  13. 1998) 

NY980007  (Feb.  13, 1998) 

NY980008  (Feb.  13. 1998) 

NY980012  (Feb.  13, 1998) 

NY980013  (Feb.  13. 1998) 

NY980018  (Feb.  13. 1998) 

NY98O020  (Feb.  13, 1998) 

NY980021  (Feb.  13, 1998) 

NY980026  (Feb.  13. 1998) 

NY980027  (Feb.  13. 1998) 

NY980031  (Feb.  13,  1998) 

NY980033  (Feb.  13, 1998) 

NY980038  (Feb.  13, 1998) 

NY980039  (Feb.  13,  1998) 

NY980041  (Feb.  13. 1998) 

NY980044  (Feb.  13. 1998) 

NY980045  (Feb.  13. 1998) 

NY980048  (Feb.  13.  1998) 

NY980050  (Feb.  13, 1998) 

NY980051  (Feb.  13, 1998) 

NY980060  (Feb.  13, 1998) 

NY980072  (Feb.  13, 1998) 

NY980075  (Feb.  13, 1998) 

NY980077  (Feb.  13, 1998) 

Volume  n 

Delaware 

DE980002  (Feb. 

DE980004  (Feb. 

DE980005  (Feb. 

DE980009  (Feb. 
Maryland 

MD980001  (Feh 

MD980002  (Feb. 

MD980030  (Feb. 

MD980034  (Feb. 

MD980036  (Feb. 

MD980037  (Feb. 

MD980047  (Feb. 

MD980048  (Feb. 

MD980050  (Feh 


13, 1998) 
13. 1998) 
13, 1998) 
13. 1998) 

13. 1998) 
13. 1998) 
13. 1998) 
13. 1998) 
13,  1998) 
13, 1998) 
13. 1998) 
13. 1998) 
13, 1998) 
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MD980053  (Feb 

MD980056  (Feb 

MD980057  (Feb 

MD980058  (Feb 

MD980059  (Feb 
Pennsylvania 

PA980005  (Feb. 

PA980006  (Feb. 

PA980008  (Feb. 

PA980010  (Feb. 

PA980012  (Feb. 

PA980014  (Feb. 

PA980016  (Feb. 

PA980019  (Feb. 

PA980021  (Feb. 

PA980023  (Feb. 

PA980025  (Feb. 

PA980026  (Feb. 

PA980028  (Feb. 

PA980030  (Feb. 

PA980031  (Feb. 
Virginia 

VA980048  (Feb. 

VA980052  (Feb. 

VA980058  (Feb. 

VA980078  (Feb. 

VA980079  (Feb. 

VA980104  (Feb. 

VA980105  (Feb. 
West  Virginia 

WV980002  (Feb. 

Volume  HI 

Alabama  " 

AL980017  (Feb. 

AL980034  (Feb. 

AL980042  (Feb. 

AL980044  (Feb. 
Georgia 

GA980003  (Feb. 

GA980004  (Feb. 

GA980022  (Feb. 

GA980033  (Feb. 

GA980040  (Feb. 

GA980058  (Feb. 

GA980062  (Feb. 

GA980065  (Feb. 

GA980066  (Feb. 

GA980073  (Feb. 

GA980085  (Feb. 

GA980086  (Feb. 

GA980087  (Feb. 

GA980088  (Feb. 

GA980089  (Feb. 

GA980093  (Feb. 

GA980094  (Feb. 
Kentucky 

ICY980004  (Feb. 

KY980026  (Feb. 

KY980027  (Feb. 

KY980028  (Feb. 

1CY980029  (Feb. 
North  Carolina 

NC980001  (Feb. 

NC980003  (Feb. 

Vo7ujne  IV 

Illinois 
IL980001  (Feb. 
IL980002  (Feb. 
IL980003  (Feb. 
IL980004  (Feb. 
IL980006  (Feb. 
IL980012  (Feb. 
IL980013  (Feb. 
IL98001S  (Feb. 


13, 1998] 
13, 1998) 
13. 1998) 
13, 1998) 
13, 1998) 

13, 1998) 
13, 1998) 
13,  1998) 
13. 1998) 
13,  1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13.  1998) 
13,  1998) 
13.  1998) 
13. 1998) 
13,  1998) 
13,  1998) 
13. 1998) 

13, 1998) 
13.  1998) 
13, 1998) 
13,  1998) 
13, 1998) 
13.  1998) 
13. 1998) 

13. 1998). 


13. 1998) 
13. 1998) 
13. 1998) 
13. 1998) 

13, 1998) 
13. 1998) 
13, 1998) 
13,  1998) 
13, 1998) 
13.  1998) 
13, 1998) 
13. 1998) 
13. 1998) 
13. 1998) 
13. 1998) 
13. 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13, 1998) 

13, 1998) 
13, 1998) 
13, 1998) 
13. 1998) 
13. 1998) 

13. 1998) 
13, 1998) 


13, 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13. 1998) 
13, 1998) 
13, 1998) 
13, 1998) 


IL980016  (Feb.  13. 1998) 
IL980017  (Feb.  13, 1998) 
IL980023  (Feb.  13, 1998) 
IL980O26  (Feb.  13, 1998] 
IL980028  (Feb.  13, 1998) 
IL980039  (Feb.  13, 1998) 
IL980041  (Feb.  13, 1998) 
IL980047  (Feb.  13. 1998] 
IL980056  (Feb.  13. 1998) 
IL980058  (Feb.  13.  1998) 
IL980059  (Feb.  13. 1998) 
IL980060  (Feb.  13. 1998) 
IL980062  (Feb.  13. 1998) 
IL980064  (Feb.  13. 1998) 
IL980068  (Feb.  13, 1998] 

Indiana 
IN980001  (Feb.  13, 1998) 
IN980002  (Feb.  13, 1998] 
IN980003  (Feb.  13. 1998) 
IN980005  (Feb.  13,  1998] 
IN980024  (Feb.  13, 1998) 

Minnesota 
MN980005  (Feb.  13. 1998) 
MN980007  (Feb.  13. 1998) 
MN980008  (Feb.  13, 1998) 
MN980015  (Feb.  13, 1998] 
MN980031  (Feb.  13, 1998] 
MN980035  (Feb.  13. 1998) 
MN980039  (Feb.  13, 1998) 
MN980058  (Feb.  13, 1998) 
MN980059  (Feb.  13. 1998) 
MN980061  (Feb.  13, 1998) 

Ohio 
OH980001  (Feb.  13, 1998) 
OH980002  (Feb.  13, 1998) 
OH980003  (Feb.  13, 1998) 
OH980012  (Feb.  13. 1998] 
OH980028  (Feb.  13. 1998] 
OH980029  (Feb.  13, 1998) 
OH980034  (Feb.  13, 1998) 

Wisconsin 
WI980005  (Feb.  13, 1998) 
WI980016  (Feb.  13, 1998) 
WI980022  (Feb.  13, 1998) 
WI980030  (Feb.  13, 1998) 
WI980033  (Feb.  13, 1998) 
WI980049  (Feb.  13. 1998) 

Volume  V 

Arkansas 
AR980001  (Feb.  13. 1998) 
AR980008  (Feb.  13, 1998) 
AR980023  (Feb.  13, 1998) 
AR980027  (Feb.  13, 1998) 

Iowa 
IA98000S  (Feb.  13, 1998) 
IA980006  (Feb.  13, 1998) 
IA980009  (Feb.  13, 1998) 
IA980013  (Feb.  13, 1998) 

Louisiana 
LA980005  (Feb.  13. 1998) 
LA980009  (Feb.  13. 1998) 
LA980018  (Feb.  13, 1998) 

Volume  VI 

North  Dakota 
ND980001  (Feb.  13, 1998) 
ND980005  (Feb.  13. 1998) 

Oregon 
OR980001  (Feb.  13. 1998) 
OR980004  (Feb.  13, 1998) 

Washington 
WA980002  (Feb.  13. 1998) 

Volume  Vn 

Arizona 
AZ980001  (Feb.  13. 1998) 


AZ980002  (Feb. 

AZ980003  (Feb. 

AZ980004  (Feb. 

AZ980005  (Feb. 

AZ980006  (Feb. 

AZ980007  (Feb. 

AZ980010  (Feb. 

AZ980011  (Feb. 

AZ980012  (Feb. 

AZ980013  (Feb. 

AZ980014  (Feb. 

AZ980015  (Feb. 

AZ980016  (Feb. 

AZ980017  (Feb. 

AZ980018  (Feb. 
California 

CA980001  (Feb. 

CA980009  (Feb. 

CA980026  (Feb. 

CA980029  (Feb. 

CA980033  (Feb. 
Nevada 

NV980005  (Feb. 


13, 1998) 
13. 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13. 1998) 
13. 1998) 
13. 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13, 1998) 

13,  1998) 
13, 1998) 
13. 1998) 
13, 1998] 
13, 1998) 

13, 1998] 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  docviment  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  hiformation  Service  (NTIS)  of 
the  U.S.  IDepartment  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
piuchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volmnes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  27th  day  of 
August  1998. 
Carl  J.  Poleskey. 

Chief,  Branch  of  Construction  Wage 
Determinations. 

(FR  Doc.  98-23634  Filed  9-3^8;  8:45  am) 
MLUNQ  CODE  4S10-27-M 
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LEGAL  SERVICES  CORPORATION 

Notice  of  Availability  of  1999 
Competitive  Grant  Funds 

AGENCY:  Legal  Services  Corporation. 

ACTION:  Solicitation  for  proposals  for  the 
provision  of  civil  legal  services. 

summary:  The  Legal  Services 
Corporation  (LSC  or  Corporation)  is  the 
national  organization  charged  with 
administering  federal  funds  to  furnish 
legal  and  other  assistance  to  persons 
who  appeal  to  the  United  States  Court 
of  Veterans  Appeals  (CVA  or  Court)  but 
who  are  unable  to  afford  the  cost  of     „ 
representation.  Pub.L.  102-229. 

The  Corporation  hereby  announces 
the  availability  of  competitive  grant 
funds,  and  is  soliciting  grant  proposals 
fi'om  interested  parties  who  are 
qualified  to  provide  effective,  efficient 
and  high  quality  legal  assistance  to 
eligible  persons  who  appeal  to  the  CVA. 
The  exact  amount  of  congressionally 
appropriated  funds  and  the  date,  terms 
and  conditions  of  their  availability  for 
calendar  year  1999  have  not  been 
determined. 

DATES:  Request  for  Proposals  (RFP)  will 
be  available  after  September  1, 1998. 
Grant  proposals  must  be  received  at  LSC 
offices  by  5:00  p.m.  EDT,  October  30, 
1998. 

ADDRESSES:  Legal  Services 
Corporation — Veterans  Pro  Bono 
Program,  750  First  St..  NE.  10th  Floor, 
Washington,  DC  20002-4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Program  Operations, 
Competitive  Grants — Service  Desk  (202) 
336-8900;  FAX  (202)  336-7272. 

SUPPLEMENTARY  INFORMATION:  LSC  seeks 
proposals  from  any  organization  or 
consortium  of  organizations  with  the 
demonstrated  ability  to  carry  out  the 
provisions  of  this  solicitation. 

The  solicitation  package,  containing 
the  grant  application,  guidelines, 
proposal  content  requirements  and 
specific  selection  criteria,  is  available  by 
contacting  the  Corporation  by  letter, 
phone  or  FAX.  LSC  vfill  not  FAX  the 
solicitation  package  to  interested 
parties;  however,  solicitation  packages 
may  be  requested  by  FAX. 

Dated:  August  31, 1998. 
Patricia  M.  Hanrahan, 
Program  Counsel,  Office  of  Program 
Operations. 

[FR  Doc.  98-23845  Filed  9-3-98;  8:45  am] 
BILUNQ  COOE  7DM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Company  and  Haddam  Neck  PIdnt; 
Exemption 


Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO  or  the  licensee)  is 
the  holder  of  Facility  Operating  License 
No.  DPR-61,  which  authorizes  the 
licensee  to  possess  the  Haddam  Neck 
Plant  (HNP).  The  license  states,  among 
other  things,  that  the  facility  is  subject 
to  all  the  rules,  regulations,  and  orders 
of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
now  or  hereafter  in  effect.  The  facility 
consists  of  a  pressurized-water  reactor 
located  at  the  licensee's  site  in 
Middlesex  County,  Connecticut.  The 
facility  is  permanently  shut  dovwi  and 
defueled  and  the  licensee  is  no  longer 
authorized  to  operate  or  place  fuel  in 
the  reactor. 


Section  50.54(q)  requires  power 
reactor  licensees  to  follow  and  maintain 
in  effect  emergency  plans  that  meet  the 
standards  of  Section  50.47(b)  and  the 
requirements  of  Appendix  E  to  10  CFR 
Part  50. 

Pursuant  to  10  CFR  50.12(a).  NRC 
may  grant  exemptions  from  the 
requirements  of  the  regulations,  which 
are  (1)  authorized  by  law.  will  not 
present  an  undue  risk  to  public  health 
and  safety,  and  are  consistent  with  the 
common  defense  and  security,  and  (2) 
present  special  circumstances.  Special 
circumstances  exist  when  application  of 
the  regulation  in  the  particular 
circvunstance  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  imderlying 
purpose  of  the  rule  (10  CFR 
50.12(a)(2)(ii)).  The  underlying  purpose 
of  Section  50.54(q)  is  to  ensure  that 
licensees  follow  and  maintain  in  effect 
emergency  plans  which  provide 
reasonable  assurance  that  adequate 
protective  measures  can  and  will  be 
taken  in  the  event  of  an  emergency  at  a 
nuclear  reactor. 

m 

By  letter  dated  May  30. 1997, 
CYAPCO  requested  an  exemption  from 
the  provision  of  10  CFR  50.54(q)  that 
requires  emergency  plans  to  meet  all  of 
the  standards  of  10  CFR  50.47(b)  and  all 
of  the  requirements  of  Appendix  E  of 
Part  50.  The  request  for  exemption  was 
based  on  the  substantially  reduced  the 
risk  to  public  health  and  safety  resulting 


from  the  permanently  shutdown  and 
defueled  condition  of  the  Haddam  Neck 
Plant  (HNP).  In  addition,  the  licensee 
submitted  a  proposed  Defueled 
Emergency  Plan  (DEP)  for  NRC 
approval.  The  DEP  proposed  to 
discontinue  offsite  emergency  plaiming 
activities  and  to  reduce  the  scope  of 
onsite  emergency  planning,  which  met 
only  a  portion  of  the  standards  and 
requirements.  Thus,  an  exemption  is 
required  from  the  provision  of  10  CFR 
50.54(q)  that  requires  emergency  plans 
to  meet  all  of  the  standards  of  10  CFR 
50.47(b)  and  all  of  the  requirements  of 
Appendix  E  of  Part  50.  By  letter  dated 
September  19, 1997.  the  licensee 
submitted  the  Emergency  Action  levels 
that  it  proposed  to  use  with  the  DEP.  By 
letter  dated  September  26, 1997,  the 
licensee  submitted  the  results  of  an 
assessment  of  the  ability  of  the  HNP 
spent  fuel  to  heat  up  in  the  absence  of 
water  in  the  spent  fuel  pool  (SFP).  By 
letter  dated  October  21. 1997,  the 
licensee  submitted  additional 
information  on  certain  aspects  of  the 
DEP  and  identified  the  specific 
standards  and  requirements  of  10  CFR 
50.47(b)  and  Appendix  E  of  Part  50 
which  the  ppoposed  DEP  would  no 
longer  meet.  By  letters  dated  December 
18, 1997,  January  22.  March  25,  June  19, 
and  July  31. 1998.  the  licensee  sent 
additional  information  on  the  proposed 
DEP.  Tables  1  and  2  of  Attachment  2  of 
the  hcensee's  March  25. 1998  letter 
revised  and  consolidated  the  list  of 
standards  and  requirements  of  10  CFR 
50.47(b)  and  Appendix  E  to  Part  50  that 
would  remain  in  effect. 

The  licensee  stated  that  special 
circumstances  exist  at  HNP  because  of 
the  plant's  permanently  shutdovtm  and 
defueled  condition.  With  the  plant  in 
this  condition,  most  of  the  design-basis 
accidents  postulated  for  operating 
reactors  are  no  longer  possible. 

However.  CYAPCO  postulated  two 
design-basis  accidents  that  are  relevant 
to  the  permanently  shutdown  condition: 
(1)  a  release  from  combustible 
radioactive  ion  exchange  resin,  and  (2) 
fuel  handling  accidents.  With  the 
exception  of  Kr-85.  the  noble  gas  and 
iodine  nuclides  that  contribute  to  the 
dose  consequences  of  releases  from 
operating  reactors  have  decayed  to  a 
negligible  amount.  CYAPCO  calculated 
doses  due  to  resin  handling  and  fuel 
handling  accidents  and  concluded  that 
doses  at  the  residence  nearest  to  HNP 
would  not  exceed  the  Environmental 
Protection  Agency  (EPA)  Protective 
Action  Guides  (PAGs)  for  activation  of 
the  offsite  emergency  response 
organization. 

m  addition,  the  licensee  has  evaluated 
the  potential  consequences  of  a  beyond- 
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design-basis  event  that  would 
completely  remove  the  spent  fuel  pool 
water  inventory.  The  analysis 
demonstrated  that,  even  with  no  cooling 
by  water,  the  decay  heat  load  has 
decreased  to  the  point  that  air  cooling 
would  maintain  fuel  cladding 
temperatures  low  enough  to  ensure  the 
integrity  of  the  cladding  material. 

In  the  permanently  shutdown  and 
defueled  condition,  the  source  term  of 
nuclides  that  are  readily  dispersible  in 
air  and  the  energy  available  to  propel 
radioactive  materials  off  site  are 
significantly  reduced  in  comparison  to 
an  operating  plant.  The  staff  has 
evaluated  the  potential  for  a 
permanently  shutdown  plant  with  spent 
fuel  stored  in  the  spent  fuel  pool  to 
generate  a  release  of  radioactive  material 
that  would  result  in  offsite  dose 
consequences.  The  two  source  terms  of 
primary  concern  are  low-level 
radioactive  waste  generated  by 
decommissioning  activities  and  the 
spent  fuel. 

The  first  source  term,  fix>m  low-level 
radioactive  waste  at  the  site,  is  much 
lower  than  the  one  from  the  spent  fuel. 
However,  the  potential  dose 
consequences  of  a  release  from  a  low- 
level  waste  container  have  been 
evaluated.  An  event  that  would  provide 
a  motive  force  for  the  release  and 
transport  of  airborne  activity  offsite  is  a 
fire  in  low-level  radioactive  waste.  The 
bounding  accident  for  low-level 
radioactive  wastes  present  on  site  is  a 
fire  in  ion  exchange  resins  used  to 
process  wastes  from  a  reactor  coolant 
system  chemical  decontamination. 
While  they  are  in  use,  the  resins  are 
immersed  in  water.  Upon  depletion, 
used  ion  exchange  resins  are  placed  in 
containers  called  liners  for  dewatering 
prior  to  shipment  to  a  disposal  site.  The 
Ucensee  calculated  that  a  fire  in  a  resin 
liner,  loaded  with  wastes  having  the 
maximum  activity  allowed  by 
procedure,  would  result  in  an  offsite 
dose  which  does  not  exceed  the  EPA 
PAGs.  The  staff  reviewed  the 
calculational  methods  and  assumptions 
used  by  the  licensee  to  determine  the 
consequences  of  a  resin  fire  and  found 
them  to  be  acceptable.  The  staff 
concludes  that  the  consequences  of  a 
resin  liner  fire  at  HNP  would  not  exceed 
the  EPA  PAGs. 

The  second  source  term  considered  is 
spent  fuel.  However,  wet  storage  of 
spent  fuel  possesses  inherently  large 
safety  margins  due  to  the  simplicity  and 
robustness  of  the  SFP  design.  The 
design  basis  includes  the  ability  to 
withstand  an  earthquake  and  retain  the 
ability  to  hold  sufficient  water  to 
adequately  cool  and  shield  the  spent 
fuel.  Thus,  the  loss  of  all  the  water  from 


the  Haddam  Neck  SFP  is  a  beyond- 
design-basis  event,  with  a  very  low 
probability  of  occurring. 

However,  there  are  two  potential 
consequences  from  a  beyond-design- 
basis  event  that  postulates  the  complete 
removal  of  water  from  the  SFP.  In  the 
absence  of  water  cooling,  during  the 
period  that  decay  heat  generation  is 
relatively  high  the  fuel  could  heat  up  to 
such  a  degree  that  a  release  could  occur. 
In  the  absence  of  water  shielding,  the 
radiation  from  the  fuel  could  cause 
radiation  exposure  to  individuals  offsite 
from  the  scatter  of  gamma  rays 
streaming  up  irom  the  pool. 

In  order  for  a  release  that  would  result 
in  offsite  dose  consequences  to  occur,  a 
motive  force  must  exist  to  cause 
radioactive  material  to  move  into  an 
unrestricted  area.  At  a  permanently 
shutdown  and  defueled  plant,  decay 
heat  in  the  spent  fuel  could  provide  this 
force.  However,  decay  heat  decreases 
over  time,  and  at  some  point  it  can  no 
longer  overcome  the  ability  of  the  fuel 
cladding  to  retain  fission  products. 
When  decay  heat  can  no  longer  cause 
the  fuel  to  heat  to  the  point  where 
fission  products  could  be  released,  a 
significant  release  ofTthe  site  is  no 
longer  possible  by  this  means. 

The  licensee  analyzed  the  heatup 
characteristics  of  the  spent  fuel  in  the 
absence  of  SFP  water,  when  cooling 
depends  on  the  natural  circulation  of  air 
through  the  spent  fuel  racks.  By  letter 
dated  September  26, 1997,  the  Ucensee 
presented  the  results  of  an  analysis 
showing  that  as  of  October  1, 1997, 
decay  heat  could  not  heat  the  spent  fuel 
cladding  above  538°  C,  in  the  event  all 
water  was  drained  from  the  SFP.  The 
licensee's  heat  up  analysis  was  based  on 
a  particular  configuration  of  the  spent 
fuel  in  the  SFP.  By  letter  dated 
December  18, 1997,  the  licensee  stated, 
that  as  of  October  23, 1997,  the  spent 
fuel  had  been  moved  into  a 
configuration  consistent  with  the 
analysis.  The  staff  evaluated  the 
licensee's  analysis  by  performing  heat 
up  calculations  using  computer  codes 
vahdated  to  be  accurate  to  within  15°C 
of  actual  peak  fuel  cladding 
temperatures.  The  licensee's  value  for 
peak  fuel  cladding  temperature  was 
found  to  be  acceptable.  On  the  basis  of 
a  previous  staff  determination  that  fuel 
cladding  will  remain  intact  if  its 
temperature  remains  below  565°C,  the 
staff  concluded  that  it  is  no  longer 
possible  for  a  complete  loss  of  water 
from  the  Haddam  Neck  SFP  to  result  in 
a  release  offsite  that  exceeds  the  early 
phase  EPA  PAGs. 

Although  a  significant  release  of 
radioactive  material  from  the  spent  fuel 
is  no  longer  possible,  in  the  absence  of 


water  cooling,  a  potential  exists  for 
radiation  exposure  to  an  ofbite 
individual  in  the  event  that  shielding  of 
the  fuel  is  lost.  Water  and  the  concrete 
pool  structure  serve  as  radiation 
shielding  on  the  sides  of  the  pool. 
However,  water  alone  provides  most  of 
the  shielding  above  the  spent  fuel.  A 
loss  of  shielding  above  the  fuel  could 
increase  the  radiation  levels  offsite 
because  of  the  gamma  rays  streaming  up 
out  of  the  pool  being  scattered  back  to 
a  receptor  at  the  site  boundary.  The 
licensee  calculated  the  offsite 
radiological  impact  of  a  postulated 
complete  loss  of  SFP  water  and 
determined  that  the  dose  rate  at  the 
residence  nearest  to  HNP  would  be 
0.016  rem  per  hour.  At  that  rate,  it 
would  take  2.6  days  for  the  event  to 
exceed  the  EPA  early  phase  PAG  of  1 
rem.  The  PAGs  were  developed  to 
respond  to  a  mobile  airborne  plume  that 
could  transport  and  deposit  radioactive 
material  over  a  large  area.  In  contrast, 
the  radiation  field  formed  by  scatter 
from  a  drained  SFP  would  be  stationary, 
rather  than  moving,  and  would  not 
cause  transport  or  deposition  of 
radioactive  materials.  The  2.6  days 
available  for  action  allows  sufficient 
time  to  develop  and  implement 
mitigative  actions  and  provides 
confidence  that  additional  offsite 
measures  could  be  taken  without 
planning,  if  efforts  to  reestablish 
shielding  over  the  fuel  are  delayed. 

The  staff  has  evaluated  the 
radiological  consequences,  onsite 
emergency  organization,  facilities, 
equipment,  procedures,  and  support 
resources  of  the  Ucensee 's  proposed 
DEP.  The  staff  reviewed  the  licensee's 
proposed  DEP  against  the  planning 
standards  in  10  CFR  50.47(b)  and  (d), 
the  requirements  of  Appendix  E  to  10 
CFR  Part  50,  the  acceptance  criteria  in 
NUREG-0654/FEMA-REP-l,  Revision  1, 
and  the  guidance  contained  in 
NUMARC/NESP-007,  Revision  2.  The 
staff  review  took  into  consideration  the 
permanently  shutdown  and  defueled 
status  of  the  facility,  the  configuration  of 
the  stored  fuel,  and  the  length  of  time 
since  power  operation. 

IV 

The  NRG  staff  has  completed  its 
review  of  the  licensee's  request  for  an 
exemption  from  the  requirement  of  10 
CFR  50.54(q)  that  emergency  plans  must 
meet  all  of  the  standards  of  50.47(b)  and 
all  of  the  requirements  of  Appendix  E  of 
10  CFR  Part  50.  Standards  and 
requirements  that  remain  in  effect  are 
Usted  in  Tables  1  and  2  of  Attachment 
2  to  the  Ucensee's  letter  dated  March  25. 
1998  (Docket  No.  50-213,  Accession  No. 
9804020370).  On  the  basis  of  this 
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review;  the  NRC  staff  finds  that  the 
radiological  consequences  of  accidents 
possible  at  HNP  are  substantially  lower 
than  those  at  an  operating  plant.  The 
analyses  submitted  by  the  Ucensee  are 
consistent  with  the  commitment  made 
in  their  Post  Shutdown 
Decommissioning  Activities  Report, 
which  stated  that  any  radiation 
exposiire  to  an  offsite  individual  wiU  be 
bounded  by  the  EPA  PAGs.  The  upper 
boimd  of  offsite  dose  consequences 
limits  the  highest  attainable  emergency 
class  to  the  alert  level.  In  addition,  due 
to  die  reduced  consequences  of 
radiological  events  still  possible  at  the 
site,  the  scope  of  the  onsite  emergency 
preparedness  organization  may  be 
reduced.  Thus,  the  underlying  piupose 
of  the  regulations  will  not  be  adversely 
affected  by  eliminating  offsite 
emergency  planning  activities  or 
reducing  the  scope  of  onsite  emergency 
planning. 

For  these  reasons,  the  Commission 
has  determined  that,  pursuant  to  10  CFR 
50.12,  elimination  of  the  offsite 
emergency  planning  activities  and 
implementation  of  Uie  DEP  will  not 
present  an  imdue  risk  to  pubUc  health 
and  safety  and  is  consistent  with  the 
common  defense  and  security.  Further, 
special  circumstances  are  present  as 
stated  in  10  CFR  50.12(a)(2)(ii). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  this  exemption  will  have  no 
significant  impact  on  the  environment 
(63  FR  43967,  dated  August  17, 1998). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  28th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  98-23878  FUed  9-3-98;  8:45  am] 
BOJJNQ  CODE  TSaO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

Receipt  of  Petition  for  U.S.  Nuclear 
Regulatory  Commission  Action 

Notice  is  hereby  given  that  by  petition 
dated  July  28, 1998,  the  Natural 
Resources  Defense  Coimdl  (NRDC)  has 
requested  that  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  take 
action  wiUi  regard  to  the  U.S. 
Department  of  Energy's  (DOE's) 
Savannah  River  Site  (SRS).  Petitioner 
requests  that  NRC  assume  and  exercise 
immediate  Ucensing  authority  over  aU 
high-level  radioactive  waste  (HLW)  that 
is  stored  in  the  51  underground  tanks 


located  at  SRS.  DOE  plans  to  remove  the 
bulk  of  the  waste  from  each  tank,  then 
fiU  each  tank  with  grout  to  close  it  in 
place.  DOE  beUeves  that  the  residual 
tank  wastes  can  be  classified  as 
"incidental"  waste  outside  the 
definition  of  "high-level  waste"  in 
appendix  F  of  10  CFR  part  50. 
Consistent  with  the  requirements  of  the 
Energy  Reorganization  Act  of  1974,  the 
faciUties  used  for  disposal  of  DOE 
wastes  that  are  not  HLW  are  not  subject 
to  NRC  Ucensing  authority. 

As  the  basis  for  this  request, 
petitioner  states  that  although  DOE 
claims  that  residual  tank  wastes  can  be 
classified  as  incidental,  there  is  no  legal 
basis  for  such  a  term.  Furthermore, 
NRDC  states  that  even  if  the  definition 
of  the  term  "incidental  waste"  were 
acceptable,  the  residual  tank  waste  at 
SRS  does  not  meet  the  definition  as  the 
term  is  currently  interpreted  by  DOE. 
The  petition  requests  immediate 
response  by  NRC. 

'The  request  has  been  referred  to  the 
Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards.  A  copy 
of  the  petition  is  being  sent  to  DOE,  and 
£)OE  is  being  given  the  opportimity  to 
comment.  Appropriate  action  wiU  be 
taken  on  this  petition  within  a 
reasonable  time.  For  further 
information,  contact  John  Greeves. 
Director,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards.  U.S.  NRC,  (301) 
415-7437.  A  copy  of  the  petition  is 
available  for  inspection  at  the 
Commission's  PubUc  Document  Room 
at  2121  L  Street,  N.W.,  Washington.  DC 
20555. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  August.  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  T.  Greeves. 

Director.  Division  of  Waste  Management. 
Office  of  Nuclear  Materia]  Safety  and 
Safeguards. 

[FR  Doc.  98-23877  Filed  9-3-98;  8:45  am) 
BILLMQ  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26913] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
f'Act") 

August  28, 1998. 

Notice  is  hereby  given  that  the 
following  filings)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  imder  the  Act.  All 
interested  persons  are  referred  to  the 


ai^Ucation(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
appUcation(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
pubUc  inspection  through  the 
Conunission's  Office  of  PubUc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  21, 1998,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  appUcant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  should 
identify  specifi(^y  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  wiU  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  September  21, 1998,  the 
appUcation(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  l>e  granted 
and/or  permitted  to  become  effective. 

New  England  Electric  System,  et  al.  (70- 
9397) 

New  England  Electric  System 
("NEES").  a  registered  holding 
company,  and  New  England  Power 
Company  ("NEP"),  a  whoUy  owned 
subsidiary  of  NEES,  have  fried  an 
appUcation-declaration  under  sections 
9(a).  10.  and  12  of  the  Act  and  rules  43 
-  and  44  \mder  the  Act. 

NEP  proposes  to  buy  back  up  to  5 
milUon  shares  of  its  common  stock  from 
NEES.  in  one  or  more  separate 
transactions  through  December  31. 
2000,  from  the  proceeds  of  the  expected 
sales  on  September  1, 1998  of  its 
nonnuclear  generation  business  to 
USGen  New  England,  Inc.  ("Sale").  NEP 
will  receive  approximately  $1.59  bilUon 

plus  certain  reimbursements         

(approximately  $160  milUon)  upon 
completion  of  the  Sale.  NEP  states  that 
it  will  use  a  portion  of  such  proceeds  to 
defease  its  mortgage  bond  obUgations,  to 
retire  other  debt  and  preferred  stock  of 
NEP.  to  pay  state  and  Federal  taxes,  and 
to  pay  for  other  transactions  associated 
with  the  divestiture.  NEP  proposes  to 
reduce  its  common  equity,  through 
stock  repurchases,  in  order  to  keep  its 
capital  structiire  balanced. 

Jersey  Central  Power  &■  Light  Company, 
et  al.  (70-7862) 

Jersey  Central  Power  &  Light 
Company  ("JCP&L"),  Metropolitan 
Edison  Company  ("Met-Ed")  and 
Pennsylvania  Electric  Company 
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("Penelec"),  all  located  at  2800 
Pottsville  Pike,  Reading  Pennsylvania 
19605  (together,  "GPU  Companies"), 
and  each  an  electric  utility  subsidiary  of 
GPU,  Inc.,  a  registered  holding 
company,  have  filed  an  application 
under  section  6(a),  7,  9(a)  and  10  of  the 
Act  rule  54  under  the  Act. 

By  orders  dated  August  15, 1991 
(HCAR  No.  25361)  and  October  25, 1995 
(HCAR  No.  26400)  (together,  "Orders") 
the  Commission  authorized  JCP&L,  Met- 
Ed  and  Penelec  to,  among  other  things, 
acquire  an  interest  in  nuclear  fuel  for 
Three  Mile  Island  Unit  1  nuclear 
generating  station  ("TMI-1")  and  the 
Oyster  Creek  nuclear  generating  station 
("Oyster  Creek").  The  GPU  Companies 
jointly  own  TMI-1  in  the  following 
percentages:  Met-Ed — 50%;  ICP;L — 
25%;  and  Penelec— 25%.  JCP&L  owns 
100%  of  Oyster  Creek. 

Under  the  Orders,  a  nuclear  fuel  trust 
was  established  to  be  the  sole 
stockholder  of  two  nonassociate 
corporations,  TNI-1  Fuel  Corporation 
and  Oyster  Creek  Fuel  Corporation 
(together,  "Fuel  Companies"),  which 
own  nuclear  fuel  assemblies  and 
component  parts  ("Nuclear  Material") 
for  TMI-1  and  Oyster  Creek.  The  GPU 
Companies  entered  into  separate  lease 
agreements  ("Existing  Lease 
Agreements")  with  the  Fuel  Companies 
to  pay  for  the  use  of  the  Nuclear 
Material  for  TMI-1  and  Oyster  Creek. 

The  Existing  Lease  Agreements 
provide  for  an  initial  term  of  up  to  20 
years,  subject  to  early  termination  on 
the  occurrence  of  certain  events.  Under 
the  Existing  Lease  Agreements,  each 
GPU  Company  pays  to  the  lessor  a 
monthly  rental  payment  consisting  of 
two  components.  The  first  is  an  amount 
based  on  the  rate  of  nuclear  fuel 
consumption.  The  second  component, 
which  is  payable  on  the  unamortized 
cost  of  the  Nuclear  Material,  is  based  on 
the  rates  on  outstanding  notes  or 
commercial  paper  issued  by  the  Fuel 
Companies.  The  Fuel  Companies' 
commercial  paper  credit  is  enhanced  by 
the  issuance  by  the  Union  Bank  of 
Switzerland  ("UBS")  of  letters  of  credit 
("LCs")  in  an  aggregate  face  amount  of 
up  to  $210  million  outstanding  at  any 
one  time.  Each  Fuel  Company  has 
agreed  to  reimburse  UBS  for  any 
drawings  it  makes  under  the  LCs,  in 
accordance  with  existing  credit  facilities 
between  UBS  and  the  Fuel  Companies. 

The  GPU  Companies  and  the  Fuel 
Companies  have  obtained  a 
commitment  for  a  new  credit  facility 
with  The  First  National  Bank  of  Chicago 
and  PNC  Bank.  N.A.  ("New  Credit 
Facilities").  The  New  Credit  Facilities 
provide  for  aggregate  borrowings  by  the 
Fuel  Companies  of  up  to  $190  million 


under  a  revolving  note  credit  facility  or 
through  the  sale  of  commercial  paper. 
The  GPU  Companies  now  propose  to 
amend  the  Existing  Lease  Agreements  to 
conform  its  provisions  with  those  of  the 
New  Credit  Facilities. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  98-23852  Filed  9-3-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-23419] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

August  28. 1998. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  August, 
1998.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  N.W., 
Washington,  DC  20549  (tel.  202-942- 
8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  22, 1998,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  DC  25049. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  Mail  Stop  5-6,  450  Fifth 
Street,  N.W.,  Washington,  DC  20549. 

John  Hancock  Limited  Tenn 
Government  Fund  [File  No.  811-1678] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  5, 
1997,  applicant  transferred  its  assets  to 
John  Hancock  Intermediate  Maturity 
Government  Fund,  a  series  of  John 


Hancock  Bond  Trust  ("Bond  Trust"), 
based  on  the  relative  net  asset  values 
per  share.  Applicant  and  Bond  Trust 
paid  approximately  $88,325  and 
$91,699,  respectively,  in  expenses  in 
connection  with  the  reorganization. 

Filing  Date:  The  application  was  filed 
on  July  21, 1998. 

Applicant's  Address:  101  Huntington 
Avenue,  Boston,  Massachusetts  02199- 
7603. 

ND  Insured  Income  Fund,  Inc.  [File  No. 
811-6238} 

Siunmary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  2, 1998, 
applicant's  sole  remaining  shareholder 
redeemed  his  shares  at  net  asset  value. 
All  other  shareholders  redeemed  their 
shares  of  applicant  at  net  asset  value 
prior  to  April  2, 1998.  Applicant's 
investment  adviser  will  pay  any 
expenses  incurred  in  connection  with 
the  liquidation. 

Filing  Date:  The  application  was  filed 
on  July  21,  1998. 

Applicant's  Address:  1  North  Main. 
Minot,  North  Dakota  58703. 

Putnam  Investment  Grade  Intermediate 
Municipal  Trust  [File  No.  811-7628] 

Putnam  Intermediate  Tax  Exempt  Fund 
[File  No.  811-7151] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  August  7, 
1995,  Putnam  Investment  Grade 
Intermediate  Miuiicipal  Trust 
transferred  its  assets  and  liabilities  to 
Putnam  Intermediate  Tax  Exempt  Fund 
(the  "Tax  Exempt  Fund"),  based  on  the 
relative  net  asset  value  per  share  of  each 
fund.  Applicant  and  Tax  Exempt  Fimd 
paid  approximately  $118,948,  and 
$27,987.  respectively,  in  expenses 
related  to  the  reorganization.  On  May 
10, 1996,  Putnam  Intermediate  Tax 
Exempt  Fund  transferred  its  assets  and 
liabilities  to  Putnam  Tax  Exempt 
Income  Fund  (the"Income  Fund"), 
based  on  the  relative  net  asset  value  per 
share  of  each  fimd.  Applicant  and  the 
Income  Fund  paid  approximately* 
$51,248,  and  $63,752,  respectively,  in 
expenses  related  to  the  reorganization. 

Filing  Date:  Each  application  was 
filed  on  July  21, 1998. 

Applicant's  Address:  One  Post  Office 
Square,  Boston,  Massachusetts  02109. 

Qualivest  Fund  [File  No.  81 1-8526] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  21, 
1997,  six  of  applicant's  series — Small 
Companies  Value  Fund,  Large 
Companies  Value  Fimd,  Optimized 
Stock  Fund,  Intermediate  Bond  Fund. 
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Diversified  Bond  Fimd,  and 
International  Opportunities  Fimd — each 
transferred  all  of  their  assets  and 
liabilities  to  corresponding  series  of 
First  American  Investment  Funds,  Inc. 
("FAIF"),  based  on  the  relative  net  asset 
value  per  share.  On  November  21, 1997, 
and  November  26, 1997  (with  respect  to 
the  Tax-Free  Money  Market  Fund),  three 
of  applicant's  series — Money  Market 
Fund,  U.S.  Treasury  Money  Market 
Fund,  and  Tax-Free  Money  Market 
Fund — each  transferred  all  of  their 
assets  and  liabilities  to  corresponding 
series  of  First  American  Funds,  Inc. 
("FAF"),  based  on  the  relative  net  asset 
value  per  share.  On  November  26, 1997, 
four  of  applicant's  series — Allocated 
Conservative  Fund,  Allocated  Balanced 
Fund,  Allocated  Growth  Fund,  and 
Allocated  Aggressive  Growth  Fund — 
each  transferred  all  of  their  assets  and 
liabilities  to  corresponding  series  of 
First  American  Strategy  Funds,  Inc. 
("FASF"),  based  on  the  relative  net  asset 
value  per  share.  U.S.  Bank  National 
Association,  investment  adviser  to 
appUcant  and  FAIF,  FAF.  and  FASF, 
paid  approximately  $218,044  in  the 
aggregate  in  connection  with  the 
reorganizations. 

Filing  Date:  The  application  was  filed 
on  July  31,  1998. 

Applicant's  Address:  3435  Stelzer 
Road,  Columbus,  Ohio  43219-3035. 

TCW/DW  Strategic  Income  Trust  [File 
No.  811-7693] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  9, 1998, 
applicant  distributed  its  assets  to  its 
securityholders  at  the  net  asset  value 
per  share.  Morgan  Stanley  Dean  Witter 
Advisors  Inc.,  the  parent  company  of 
applicant's  manager,  paid 
approximately  $16,000  in  connection 
with  the  liquidation  and  paid  any 
unamortized  organizational  expenses. 

Filing  Dates:  The  applicant  was  filed 
on  July  7, 1998  and  amended  on  August 
19, 1998. 

Applicant's  Address:  Two  World 
Trade  Center,  New  York,  New  York 
10048. 

Steadman  Technology  and  Growth  Fund 
[File  No.  811-1542] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  10, 1998, 
applicant  distributed  all  of  its  assets  to 
Steadman  Security  Corporation 
("Steadman"),  applicant's  investment 
adviser  and  transfer  agent,  for 
distribution  to  shareholders.  Steadman 
distributed  applicant's  assets  to 
shareholders  at  net  asset  value  by  June 
12, 1998.  Applicant  paid  approximately 


$11,000  in  expenses  in  connection  with 
the  liquidation. 

Filing  Dates:  The  application  was 
filed  on  June  30, 1998,  and  amended  on 
July  23, 1998,  and  August  13. 1998. 

Applicant's  Address:  1730  K  Street, 
N.W.,  Washington,  D.C.  20006. 

FMB  Funds.  Inc.  [File  No.  81 1-6420] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  6, 1998, 
applicant  completed  the  transfer  of  all 
of  its  assets  to  corresponding  series  of 
The  Monitor  Funds  at  net  asset  value. 
Applicant's  investment  adviser.  The 
Huntington  National  Bank,  paid 
$350,000  in  expenses  in  connection 
with  the  transaction. 

Filing  Dates:  The  application  was 
filed  on  June  24. 1998  and  amended  on 
August  11,  1998. 

Applicant's  Address:  41  South  High 
Street,  Columbus,  Ohio  43287. 

The  Walnut  Street  Funds.  Inc.  [File  No. 
811-7552] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  29, 
1998,  applicant  completed  distribution 
of  its  net  assets  to  its  shareholders  at  net 
asset  value.  Applicant's  investment 
adviser.  Conning  Asset  Management 
Company.  Paid  $78,734  in  expenses  in 
connection  with  the  liquidation. 

Filing  Dates:  The  application  was 
filed  on  June  17. 1998  and  amended  on 
August  14. 1998. 

Applicant's  Address:  400  South 
Fourth  Street.  Suite  1000.  St.  Louis. 
Missouri  63102. 

Hartford  U.S.  Government  Money 
Market  Fund.  Inc.  [File  No.  81 1-3661] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  30. 1997. 
applicant  transferred  all  of  its  assets  and 
liabilities  to  HVA  Money  Market  Fund, 
based  on  the  relative  net  asset  value  per 
share  of  each  fund.  Hartford  Life 
Insurance  Company,  applicant's 
sponsor,  paid  approximately  $40,000  in 
connection  with  the  reorganization. 

Filing  Date:  The  application  was  filed 
on  August  22, 1997. 

Applicant's  Address:  Hartford  Plaza, 
Hartford,  Coimecticut  06115. 


Management  of  Managers  Money  Market 
Fund  [File  No.  811-3754] 

Management  of  Managers  Special 
Equity  Fund  [File  No.  811-3751] 

Management  of  Managers  Capital 
Appreciation  Fund  [File  No.  81 1-3752] 

Management  of  Managers  International 
Equity  Fund  [File  No.  811-3746] 

Management  of  Managers  Short  and 
Intermediate  Bond  Fund  [File  No.  811- 
3753] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  December 
31,  1987^applicants  transferred  all  of 
their  assets  to  corresponding  series  of 
the  Management  of  Managers  Group  of 
Funds  ("Trust")  based  on  net  asset 
value  per  share.  Reorganization 
expenses  were  paid  pro  rata  by  each 
series  of  the  Trust  in  cormection  with 
the  transaction. 

Filing  Dates:  Management  of 
Managers  Money  Market  Fund  and 
Special  Equity  Fund  filed  applications 
on  May  21, 1998  and  Management  of 
Mangers  Capital  Appreciation  Fund, 
International  Equity  Fund  and  Short 
and  Intermediate  Bond  Fund  filed 
applications  on  June  17,  1998.  All 
applications  were  amended  on  August 
3, 1998. 

Applicant's  Address:  25  Sylvan  Road. 
Westport.  Connecticut  06880. 

G.  T.  Global  Developing  Markets  Fund. 
Inc.  [File  No.  811-8138] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  31, 
1997,  G.T.  Global  Developing  Markets 
Fund  Inc.,  a  closed-end  investment 
company,  was  converted  into  GT  Global 
Developing  Markets  Fund  ("New 
Fund"),  a  series  of  G.T.  Investment 
Fund,  Inc.,  an  open-end  investment 
company.  Applicant  transferred  all  of  its 
assets  and  liabilities  to  the  New  Fimd 
for  its  Class  A  shares  based  on  net  asset 
value  per  share.  Applicant  and  New 
Fund  paid  $131,706  and  $225,973, 
respectively,  in  expenses  in  connection 
with  the  transaction. 

Filing  Dates:  The  application  was 
filed  on  March  3. 1998  and  amended  on 
May  27, 1998  and  August  21. 1998. 

Applicant's  Address:  50  California 
Street.  27th  Floor.  San  Francisco,  CA 
94111. 

Templeton  Latin  America  Small  Cap 
Fund.  Inc.  [File  No.  311-6864] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
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a  public  o^ering  or  engage  in  business 
of  any  kind. 

Filing  Date:  The  application  was  filed 
on  August  7, 1998. 

Applicant's  Address:  500  East 
Broward  Boulevard,  Ft.  Lauderdale, 
Florida  33394. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  98-23851  Filed  9-3-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40380;  File  No.  SR-NASD- 
98-53] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Include  Closed-End 
Funds  in  Nasdaq's  Mutual  Fund 
Quotation  System 

August  27,  1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  24, 
1998,'  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD") 
through  its  wholly-owned  subsidiary, 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  and  Nasdaq  are  proposing 
to  amend  NASD  Rule  6800  to  include 
closed-end  funds  in  Nasdaq's  Mutual 
Fund  Quotation  Service  ("MFQS"  or 
"Service").  Below  is  the  text  of  the 
propose  rule  change.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 


« 15  U.S.C  7Bs(b)(l). 

» 17  CFR  240.19b-*. 

*  Nasdaq  filed  an  amendment  to  the  proposed 
rule  change  on  August  27, 1998,  the  substance  of 
which  is  incorporated  into  this  notice.  See  Letter 
from  Robert  E.  Aber,  Senior  Vice  President  and 
General  Counsel,  Office  of  the  General  Counsel, 
Nasdaq,  to  Katharine  England,  Assistant  Director, 
Division  of  Market  Regulation,  Commission,  dated 
August  26, 1998  ("Amendment  No.  1"). 


Rule  6800.  Mutual  Fund  Quotation 
Service 

(a)  No  change 

(b)  Eligibility  Requirements 

To  be  eligible  for  participation  in  the 
Mutual  Fund  Quotation  Service,  a  ftind 
shall: 

(1)  be  registered  with  the  Commission 
as  an  open-end  ("open-end  fund")  or  a 
closed-end  ("closed-end  fund") 
[management]  investment  company 
pursuant  to  the  Investment  Company 
Act  of  1940. 

(2)-(4)  No  change. 

(c)  News  Media  List[s] 

(1)  (A)  An  eligible  open-end  fimd 
shall  be  authorized  for  inclusion  in  the 
News  Media  List[s]  released  by  the 
Association  if  it  has  at  least  1 ,000 
shareholders  or  $25  million  in  net 
assets. 

(B)  An  eligible  closed-end  fund  shall 
be  authorized  for  inclusion  in  the  News 
Media  List  released  by  the  Association 
if  it  has  at  least  $100  million  in  net 
assets. 

[B](C)  CompHance  with 
subparagraphs  (1)(A)  and  (B)  shall  be 
certified  by  the  fimd  to  the  Association 
at  the  time  of  initial  appUcation  for 
inclusion  in  the  List[s]. 

(2)  (A)  An  authorized  open-end  fund 
shall  remain  included  in  the  News 
Media  List(s]  if  it  has  either  750 
shareholders  or  $15  million  in  net 
assets. 

(B)  An  authorized  closed-end  fund 
shall  remain  included  in  the  News 
Media  List  if  it  has  $60  million  in  net 
assets. 

[B](C)  Compliance  with 
subparagraphs  (2)(A)  and  (B)  shall  be 
certified  to  the  Association  upon  vmtten 
request  by  the  Association. 

(d)  Supplement  List 

An  eligible  open-end  or  closed-end 
fund  shall  be  authorized  for  inclusion  in 
the  Supplement  List  released  to  vendors 
of  Nasdaq  Level  1  Service  if: 

(1)  The  fund  has  net  assets  of  $10 
million  or  more;  or 

(2)  Has  had  two  full  years  of 
operation. 

(e)  No  change 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fin*,  tfie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 


may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  and  Nasdaq  are  proposing 
to  amend  NASD  Rule  6800  to  establish 
minimum  requirements  for  the 
inclusion  of  closed-end  funds  in 
Nasdaq's  MFQS. 

Currently,  MFQS  collects  daily  price 
and  related  data  for  open-end  fiinds  and 
money  market  funds,  and  publicly 
disseminates  the  information  to  the 
news  media  and  q^arket  data  vendors. 
To  assist  the  news  media  and  market 
data  vendors  in  determining  which 
funds  have  the  broadest  appeal  to  the 
investing  public,  Nasdaq  divides  the 
participating  funds  into  two  separate 
lists:  the  "News  Media  List"  and  the 
"Supplemental  List."  Open-end  funds 
on  the  News  Media  List  are  eligible  for 
inclusion  in  the  fund  tables  of 
newspapers  nationwide,  as  well  as  for 
dissemination  over  Nasdaq's  Level  1 
data  feed  service  distributed  by  market 
data  vendors.  Open-end  funds  on  the 
Supplemental  List  are  disseminated 
over  Nasdaq's  Level  1  date  feet  service, 
thus  providing  significant  visibility  for 
funds  that  do  not  qualify  for  the  News 
Media  List.  NASD  Rule  6800  contains 
initial  inclusion  (minimum  eligibility) 
requirements  for  both  the  News  Media 
List  and  the  Supplement  List,  and 
contains  maintenance  (continued    — ^ 
inclusion)  requirements  for  the  News 
Media  List.  Closed-end  funds,  however, 
are  not  currently  eligible  for  inclusion 
in  the  MFQS  under  NASD  Rule  6800. 

In  the  past,  closed-end  hmds  have 
expressed  an  interest  in  being  able  to 
enter  their  daily  prices  into  the  Service 
for  dissemination  to  the  newspapers, 
market  data  vendors,  and  news  wires. 
Previously,  the  MFQS  application  did 
not  support  closed-end  fiinds  because  it 
did  not  accommodate  some  of  the  data 
attributes  needed  for  closed-end  funds. 
Nasdaq,  however,  has  recently  re- 
designed and  upgraded  the  MFQS.  The 
improved  Service,  which  should  be 
implemented  in  the  third  quarter  of 
1998.  will  include  the  data  attributes 
necessary  to  support  closed-end  funds. 
Accordingly.  Nasda  is  proposing  to  add 
to  Rule  6800  new  standards  for  the 
inclusion  of  closed-end  funds  in  the 
MFQS.* 


*  Under  the  improved  MFQS,  Nasdaq  plans  to 
disseminate  on  a  daily  basis  a  closed-end  fund's  net 
asset  value  and  dosing  shai*  price  (as  applicable). 
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The  proposed  standards  contain 
initial  inclusion  requirements  for  the 
News  Media  List  and  the  Supplemental 
List,  and  also  contain  maintenance 
requirements  for  the  News  Media  List. 
Specifically,  the  criteria  for  the  News 
Media  List  wiU  be  $100  million  in  assets 
for  initial  inclusion  and  $60  million  in 
assets  for  maintenance.  The  criteria  for 
initial  inclusion  in  the  Supplemental 
List  will  be  $10  million  or  two  full  years 
of  operation;  there  wrill  be  no 
maintenance  requirement  for  the 
Supplemental  List.^ 

'The  NASD  and  Nasdaq  note  that  the 
proposed  initial  inclusion  and 
maintenance  requirements  for  the  News 
Media  List  for  closed-end  funds  are 
higher  than  the  current  requirements  for 
open-end  fimds.^  The  NASD  and 
Nasdaq  believe  that  this  diff^erential  is 
warranted  because  the  nature  of  closed- 
end  funds  differs  fitim  open-end  fimds.' 
This  is.  the  asset  base  of  a  closed-end 
fimd  is  fixed  upon  initiation  whereas 
open-end  funds'  asset  base  often  starts 
small  and  grows  over  time;  thus,  closed- 
raid  tend  to  have  higher  initial  asset 
bases  than  open-end  fimds. 
Furthermore,  the  proposed  requirements 
for  the  News  Media  List  for  closed-end 
funds  take  into  consideration  ihe  reality 
of  a  growing  shortage  of  newspaper 
print  space.  Specifically,  over  the  past 
several  years,  the  number  of  fimds  has 
grown  significantly,  causing  a  shortage 
of  newspaper  print  space.  Accordingly, 
there  are  times  when  a  fund  qualifies  for 
the  News  Media  List  but  the  fimd's  net 
asset  value  and  closing  price  are  not 
printed  in  the  newspaper  due  to  a 
shortage  of  print  space.  Thus,  by 
proposing  meaningful  standards  for 
closed-end  funds,  the  NASD  and 
Nasdaq  hope  to  provide  a  manageable 
and  selective  list  of  closed-end  funds 
and  to  avoid  having  closed-end  fimds 
pay  the  higher  annual  fee  for  the  News 
Media  List  (the  fee  for  the  Supplemental 
List  is  lower)  ^  when  there  is  no 


Additionally,  Nasdaq  will  disseminate  information 
relating  to  a  fund's  unallocated  distributions.  Each 
fiind  will  provide  the  aforementioned  information 
to  Nasdaq  on  a  daily  basis  through  an  interface  of 
the  MFQS.  See  Amendment  No.  1,  supra  note  3. 

3  This  is  consistent  with  the  current  standards  for 
the  Supplemental  List  for  open-end  funds.  See 
generally  NASD  Rule  6800. 

■  Under  the  News  Media  List  criteria  for  open-end 
funds,  a  fund  must  have  $25  million  in  assets  or 
1,000  shareholders  for  initial  inclusion,  and  SIS 
million  or  750  shareholders  for  maintenance.  See 
NASD  Rule  6800(cJ(l)(A)  and  (c)(2)(A). 

'The  NASD  and  Nasdaq  note  that  by  contract  a 
closed-end  fund  that  wishes  to  be  included  in  the 
MFQS  agrees  to  calculate  and  disseminate  the 
fund's  net  asset  value  to  Nasdaq  on  a  daily  basis. 
This  infomution  will  be  disseminated  over  the 
Nasdaq  Level  1  data  teed  service  on  a  daily  basis. 
See  Amendment  No.  1,  supra  note  3. 

■Funds  in  the  MFQS  are  assessed  an  annual  fee 
of  $275  per  fund  authorized  for  the  News  Media 


guarantee  that  a  qualifying  fund  will  be 
printed  by  a  newspaper  at  a  given  time. 

The  NASD  and  Nasdaq  note  that  these 
requirements  have  received  a  positive 
response  throughout  the  investment 
company  community,  and  have  also 
received  support  from  the  Investment 
Company  Institute  ("IQ").  The  NASD 
and  Nasdaq  also  note  that  the  proposed 
standards  would  make  approximately 
75%  of  closed-end  funds  eligible  to  be 
printed  in  the  newspaper."  Finally,  the 
NASD  and  Nasdaq  are  making  a 
technical  change  to  NASD  Ride  6800  to 
clarify  that  there  is  a  single  News  Media 
List,  not  multiple  lists  as  the  current 
rule  language  suggests. 

The  NASD  andNasdaq  believe  that 
the  proposed  rule  change  is  consistent 
with  Section  15A(b)(6)  of  the  Acti" 
Section  15A(b)(6)  of  the  Act  requires  the 
rules  of  a  national  securities  association 
to  foster  coordination  with  persons 
engaged  in  processing  information  with 
respect  to  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market, 
and.  in  general,  to  protect  investors  and 
the  public  interest.  The  NASD  and 
Nasdaq  believe  that  the  proposed  rule 
dumge  is  consistent  with  the  provisions 
of  Srotion  15A(b)(6)  of  the  Act  because 
it  protects  investors  and  the  public 
interest  by  promoting  better  processing 
of  price  information  in  closed-end 
funds. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  and  Nasdaq  do  not  believe 
that  the  proposed  rule  change  will  resvdt 
in  any  burden  on  com[>etition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comment  on  the  Proposed 
Rule  Change  Received  From  Members. 
Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


List  and  $200  per  fund  authorized  for  the 
Supplemental  List.  See  NASD  Rule  7090. 

■According  to  the  KH,  as  of  December  31, 1997, 
there  were  approximately  502  closed-end  funds  of 
record,  of  which  379  had  at  least  SlOO  million  in 
assets.  Thus,  under  the  proposed  standards.  379 
hinds  would  qualify  for  the  News  Media  List  and 
the  remaining  123  would  qualify  for  the 
Supplemental  List  (All  closed-end  funds  tracked  by 
the  la  have  at  least  $10  million  in  assets.) 

"•U.S.C  78o-3(bX6). 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secreteiry.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  princdpal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-53  and  should  be 
submitted  by  September  25, 1998. 

For  the  Ccnmnission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFariand. 
Deputy  Secretary. 

[FR  Doc.  98-23850  Filed  9-3-98;  8:45  am] 
MUJNG  COM  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40382;  FHe  No.  SR-NASD- 
98-69] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  lr>c.  Relating  To  Trade 
Reporting 

August  28, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
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("Act").»  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August 
10, 1998,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  subsidiary,  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  the 
trade  reporting  rules  of  the  NASD,  to 
extend  to  market  makers  an  exception  to 
the  reporting  of  riskless  principal 
transactions  in  Nasdaq  National  Market, 
Nasdaq  SmallCap,  Nasdaq  convertible 
debt,  and  non-Nasdaq  OTC  equity 
securities.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 

4632.  Transaction  Reporting 

(a)  through  (c)  No  Change 

(d)  Procedures  for  Reporting  Price  and 
Volume 

(1)  through  (3)(A)  No  Change 

(B)  Exception:  A  "riskless"  principal 
transaction  in  which  a  member  [that  is 
not  a  market  maker  in  the  security]  after 
having  received  [from  a  customer]  an 
order  to  buy  a  security,  purchases  the 
security  as  principal  [from  another 
member  or  customer]  at  the  same  price 
to  satisfy  the  order  to  buy  or,  after 
having  received  [from  a  ciistomer]  an 
order  to  sell,  sells  the  security  as 
principal  [to  another  member  or 
customer]  at  the  same  price  to  satisfy 
the  order  to  sell,  shall  be  reported  as  one 
transaction  in  the  same  manner  as  an 
agency  transaction,  excluding  the  mark- 
up or  mark-down,  commission- 
equivalent,  or  other  fee. 

(e)  through  (f)  No  Change 


4642.  TraosactioB  Reportiiig 

(a)  through  (c)  No  Change 

(d)  Procedures  for  Reporting  Price  and 
Volume 

(1)  through  (3)(A)  No  Change 

(B)  Exception:  A  "riskless"  principal 
transaction  in  which  a  member  [that  is 


'  15  U.S.C  78i(bMl). 
*17CFR240.19b-4. 


not  a  market  maker  in  the  seciirity]  after 
having  received  [bom  a  customer]  an 
order  to  buy  a  security,  purchases  the 
security  as  principal  [bom.  another 
member  or  customer]  at  the  same  price 
to  satisfy  the  order  to  buy  or,  after 
having  received  [from  a  customer]  an 
order  to  sell,  sells  the  security  as 
principal  [to  another  member  or 
customer]  at  the  same  price  to  satisfy 
the  order  to  sell,  shall  be  reported  as  one 
transaction  in  the  same  manner  as  an 
agency  transaction,  excluding  the  mark- 
up or  mark-down,  commission- 
equivalent,  or  other  fee. 

(e)  through  (f)  No  Change 


4652.  TransactioB  Reportiiig 

(a)  through  (c)  No  Change 

(d)  Procedures  for  Reporting  Price  and 
Volimie 

(1)  through  (3)(A)  No  Change 

(B)  Exception:  A  "riskless"  principal 
transaction  in  which  a  member  [that  is 
not  a  market  maker  in  the  security]  after 
having  received  (fix>m  a  customer]  an 
order  to  buy  a  security,  purchases  the 
security  as  principal  [from  another 
member  or  ciistomer]  at  the  same  price 
to  satisfy  the  order  to  buy  or,  after 
having  received  [frY>m  a  customer]  an 
order  to  sell,  sells  the  security  as 
principal  [to  another  member  or 
customer]  at  the  same  price  to  satisfy 
the  order  to  sell,  shall  be  reported  as  one 
transaction  in  the  same  manner  as  an 
agency  transaction,  excluding  the  mark- 
up or  mark-down,  commission- 
equivalent,  or  other  fee. 

(e)  through  (f)  No  Change 


6620.  Transaction  Reporting 

(a)  through  (c)  No  Change 

(d)  Procedures  for  Reporting  Price  and 
Volume 

(1)  through  (3)(A)  No  Change 

(B)  Exception:  A  "riskless"  principal 
transaction  in  which  a  member  [that  is 
not  a  market  maker  in  the  security]  after 
having  received  (from  a  customer]  an 
order  to  buy  a  security,  piut:hases  the 
security  as  principal  [from  another 
member  or  customer]  at  the  same  price 
to  satisfy  the  order  to  buy  or,  after 
having  received  [&t>m  a  customer]  an 
order  to  sell,  sells  the  security  as 
principal  (to  another  member  or 
customer]  at  the  same  price  to  satisfy 
the  order  to  sell,  shall  be  reported  as  one 
transaction  in  the  same  manner  as  an 
agency  transaction,  excluding  the  mark- 
up or  mark-down,  commission- 
equivalent,  or  other  fee. 


(e)  No  Change 

n.  Sdf-Regulatory  Orgaaizatiim's 
StateiBMrt  of  the  Puipwe  of,  and 
Statutory  Basis  ibr,  dw  Proposed  Rule 
Ghaaca 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  Nasdaq  has  prepared 
svunmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  rules  for  reporting  trades  in 
Nasdaq  sectirities  have  long  existed  in 
their  ciurent  form.  The  rules  were 
broadly  designed  to  capture  all  trading 
activity  by  broker-dealers,  both  dealer  to 
dealer  trades  and  trades  with  customers. 
These  rules,  and  the  trade  reports  that 
result,  serve  several  important  purposes. 
They  form  the  basis  fw  public 
dissemination  of  "last  sale"  transaction 
prices  to  the  tape,  thus  providing 
transparency.  Trade  reports  also  are  an 
integral  part  of  the  audit  trail  used  by 
the  NASD  in  its  regulatory  efforts  to 
surveil  and  regulate  firms'  activities. 
Given  the  historical  structure  of  the 
dealer  markets  and  the  need  to  provide 
a  comprehensive  view  of  all  trading, 
and  because  market  makera  were  always 
deemed  to  be  "at  risk"  when  trading 
from  their  principal  accoimts,  NASD 
trade  reporting  rules  have  required  the 
reporting  of  all  principal  trades  by 
market  makers. 

Non-market  makera,  however, 
generally  do  not  report  all  principal 
trades  imder  current  rules,  to  the  extent 
the  trades  are  defined  as  "riskless" — 
that  is,  they  involve  a  trade  with  another 
member,  usually  a  market  maker,  which 
is  used  to  ofEset  a  trade  with  a  customer. 
This  riskless  principal  exception  to  the 
general  rule  of  reporting  all  principal 
trades  results  in  one  trade  report  even 
though  the  non-market  maker  firm  is 
involved  in  two  separate  trades  against 
its  principal  account 

In  light  of  the  growth  and  evoluticm 
of  the  structure  of  the  Nasdaq  market, 
and  in  particular  the  recent 
implementation  of  the  SEC  Order 
Handling  Rules,  which  require  market 
makos  to  mat<^  certain  orders  in  an 
agency-like  fashion,  it  is  believed 
appropriate  to  extend  this  riskless 
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principal  exception  to  market  makers  as 
well.  Thus,  certain  matching  principal 
trades  involving  a  market  maker  would 
be  explicitly  included  within  the 
riskless  definition,  and  reported  to  the 
public  tape  only  once. 

For  example,  imder  the  SEC  Order 
Handling  Rules,  market  makers  now 
display  customer  limit  orders  in  their 
public  quotes.  Those  orders  are  often 
filled  by  the  market  maker  when  that 
quote  is  accessed  by  another  market 
participant.^  Because  market  makers 
generally  trade  exclusively  from  a 
principal  account,  it  is  necessary  to 
engage  in  two  separate  principal  trades: 
one  with  the  other  market  participant, 
and  then  another  directly  with  the 
customer.  Both  of  these  trades  are 
reported  by  market  makers  imder 
current  rules.  In  effect,  however,  these 
two  trades  can  be  viewed  as  one  event — 
the  execution  of  a  customer  order  upon 
the  execution  of  an  offsetting 
transaction  obtained  by  the  market 
maker.  Under  the  proposed  rule  change, 
these  two  trades  are  reported  only  once. 

A  riskless  principal  trade  can  ^so  be 
viewed  as  one  that  involves  two  orders, 
the  execution  of  one  being  dependent 
upon  the  receipt  or  execution  of  the 
other,  hence  there  is  no  "risk"  in  this 
particular  transaction.  Only  when  that 
condition  or  dependency  has  been 
satisfied  is  there  a  transaction  and  hence 
a  singly  reported  trade.  Such  condition 
may  involve  an  institutional  customer 
order,  the  execution  of  which  is 
dependent  upon  finding  the  other  side, 
in  whole  or  in  part,  or  a  transaction 
dependent  upon  the  execution  of  all  or 
a  part  of  the  order  placed  with  another 
firm  or  market.  To  the  extent  that  any 
of  the  order  is  offset  with  another 
principal  execution,  that  portion  is 
deemed  riskless  and  shoiUd  be  reported 
only  once. 

Tne  effect  of  the  proposed  rule  change 
can  be  illustrated  in  the  following 
examples.  A  market  maker  (MMl)  holds 
a  customer  limit  order  that  is  displayed 
in  its  quote  to  buy  1000  shares  of  ABCD 
at  $10.  MM2  sells  1000  shares  to  MMl 
at  $10.  MM2  reports  the  sale  of  1000 
shares  as  reqtiired  imder  current  rules.'* 
MMl  then  fills  its  customer  order  for 


3  In  fact.  NASD  Rule  IM-2110-2  (Limit  Order 
Protection  Rule)  requires  market  makers  to  execute 
customer  limit  orders  (regardless  of  whether  the 
customer  is  theirs  or  that  of  another  member)  when 
trading  as  principal  at  prices  that  would  satisfy  the 
customer's  limit  order.  In  addition,  pursuant  to  best 
execution  obligations  articulated  by  the  SEC  under 
the  SEC  Order  Handling  Rules,  market  makers 
generally  must  pass  along  any  price  improvement 
obtained  when  executing  an  incoming  order  at  its 
published  quote  while  holding  an  undisplayed 
limit  order  priced  better  than  that  quote. 

*  See,  e.g.,  NASD  Rule  4632(b),  which  requires 
the  selling  market  maker  to  report  in  a  transaction 
between  two  market  maker*. 


1000  shares.  Under  the  proposal,  the 
firat  trade  would  continue  to  be  reported 
(by  the  selling  firm  MM2  in  this  case,  as 
required  under  current  rules),  but  the 
second  leg  between  MMl  and  the 
customer  would  not  be  reported  again, 
as  it  is  deemed  riskless.  If  the  first 
execution  were  through  a  Nasdaq 
facility  which  automatically  generates  a 
trade  report  to  the  tape,  such  as  SOES 
or  SelectNet,  no  member  would  report 
at  all.  Of  course,  members  may  still 
need  to  submit  a  "clearing  only"  entry 
into  ACT  to  complete  the  transaction 
with  the  customer,  but  these 
submissions  are  not  to  be  entered  for 
reporting  purposes  and  thus  there  will 
be  no  public  trade  report  for  this  16g  of 
the  transaction. 

In  another  example,  an  institutional 
customer  presents  a  large  order  to  a 
market  maker  (MMl)  to  sell  100.000 
shares  of  XYZZ,  with  instructions  to 
work  the  order,  subject  to  a  price  limit, 
rather  than  execute  it  immediately  in  its 
entirety.  The  market  maker  may  attempt 
to  solicit  interest  bom  other  parties  to 
fill  the  institutional  order,  in  whole  or 
in  part.  The  market  maker  may  find  a 
willing  buyer,  but  for  only  75,000 
shares,  at  a  price  of  $12  per  share.  The 
market  maker  may  determine  to  fill  the 
entire  customer  order  for  100,000  shares 
at  $12  per  share  at  that  time  (exclusive 
of  any  markdown,  commission 
equivalent,  or  other  fee),  by  trading  the 
25,000  share  balance  out  of  inventory. 
Here,  there  will  still  be  two  separate 
trade  reports  under  the  proposal 
because  only  a  portion  of  the  customer 
execution  is  deemed  riskless.  The  size 
of  the  trade  reports,  however,  will  be 
adjusted  to  exclude  the  riskless  portion. 
Specifically,  instead  of  MMl  reporting 
these  as  a  market  maker  sell  transaction 
of  75,000  shares  and  then  a  market 
maker  buy  from  the  customer  for 
100,000  shares,  these  trades  would  be 
reported  imder  the  proposal  as  a  market 
maker  sell  transaction  of  75,000  shares 
and  then  a  market  make  buy  from  the 
customer  of  only  25,000  shares. ^ 

In  another  variation  of  the  previous 
example,  market  maker  MMl,  while 
holding  the  institutional  customer  order 
and  working  it  on  their  behalf,  may 
obtain  several  executions  to  satisfy  the 
order  by  selling  to  other  market 
participants  at  varying  prices 


s  It  snould  be  noted  that  in  this  particular 
example,  the  market  maker  with  the  order  is 
responsible  for  reporting  both  legs  of  the 
transaction.  If  the  customer  were  buying  stock  in 
the  same  example,  and  the  market  maker  first  buys 
75,000  shares  from  aiKither  market  maker,  the 
75,000  share  trade  would  be  reported  by  the  selling 
market  maker  under  current  NASD  rules  (i.e.,  seller 
reports  in  a  trade  between  two  market  makers).  The 
market  maker  with  the  customer  order  would  still 
report  the  25.000  share  trade. 


throughout  the  trading  day.  In  this 
example,  assume  that  the  entire  order  is 
filled  with  these  individual  executions. 
Because  market  maker  MMl  is  the  seller 
in  these  executions,  it  has  the  trade 
reporting  responsibility  and  will 
continue  to  report  under  current  rules 
each  individual  "component"  trade 
with  other  market  participants  as  they 
occur.  Under  the  proposal,  however. 
MMl  would  not  report  a  transaction 
with  the  customer,  as  the  execution  . 
used  to  satisfy  the  order  already  have 
been  reported  to  the  tape,  although  the 
transactions  may  be  confirmed  out  to 
the  customer  at  an  average  price  of  the 
component  executions,  to  the  extent 
permissible  under  Exchange  Act  Ride 
10b-10.« 

In  addition,  the  NASD  also  is 
clarifying  the  riskless  principal  trade 
reporting  provision  to  ensure  its 
consistent  application  to  any  order 
received  by  a  member,  regardless  of  the 
person  or  entity  that  it  was  received 
from.  Specifically,  while  the  current 
rule  refera  to  orders  received  from  a 
"customer",  the  proposed  rule  simply 
refere  to  "an  order."  Thus  a  transaction 
can  be  defined  as  riskless  when  the 
market  maker  is  holding  an  order  from 
a  customer,  another  member,  the 
customer  of  another  member,  or  any 
other  entity  including  non-member 
broker-dealers.  Furthermore,  the  text  of 
the  rule  is  being  amended  to  more 
clearly  provide  that  such  trades  are 
reported  exclusive  of  any  fee. 

2.  Statutory  Basis 

Nasdaq  beUeves  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act '  in  that  the  proposed  rule  change 
will  result  in  more  accurate,  reliable, 
and  informative  information  regarding 
last  sale  transaction  reports.  Section 
15A(b)(6)  requires  that  the  rules  of  a 
registered  national  securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investora  and  the 
public  interest:  and  are  not  designed  to 


■  See,  e.g.,  SEC  No-action  letter  from  Catherine 
McGuire,  SEC,  to  Eugene  Lopez,  The  Nasdaq  Stock 
Market  dated  May  6. 1997  (permitting  the  issuance 
of  a  single  confumation  at  an  average  price  and 
vrith  multiple  capacities  for  a  single  customer  order 
effected  with  multiple  executions). 

'  15  U.S.C  78o-3(bX6). 
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permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  tbat  tbe 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's    ^ 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
sohdted  nor  received. 

m.  Date  of  ECfiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
G>mmission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  v^th  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-59  and  should  be 
submitted  by  September  25, 1998. 

For  the  Commission,  by  the  Division  of  - 
Market  Regulation,  pursuant  to  delegated 
authority." 


•17  CFR  200.30-3(a)(12). 


Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  98-23879  Filed  »-3-98:  8:45  am] 

BILUNQ  CODE  801»-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Request  Renewal 
From  the  Office  of  Management  and 
Budget  (0MB)  of  Current  Public 
Collections  of  Information 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  (44 
UiS.C.  3501  et  seq.),  the  FAA  invites 
pubUc  conunent  on  one  currently 
approved  public  information  collection 
which  will  be  submitted  to  OMB  for 
renewal. 

DATES:  Comments  must  be  received  on 
or  before  November  3, 1998. 
ADDRESSES:  Comments  on  this 
collection  may  be  mailed  or  delivered  to 
the  FAA  at  the  following  address:  Ms. 
Judy  Street,  Room  612,  Federal  Aviation 
Administration,  Corporate  Information 
Division,  APF-100,  800  Independence 
Ave.,  SW.,  Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms  Judy  Street  at  the  above  address  or 
on (202)  267-9895. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
solicits  comments  on  this  current 
collection  of  information  in  order  to 
evaluate  the  necessity  of  the  collection, 
the  accuracy  of  the  agency's  estimate  of 
the  burden,  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected,  and  possible  ways  to 
minimize  the  burden  of  the  collection. 
Following  is  a  short  synopses  of  the 
cturently  approved  public  information 
collection  activity,  which  will  be 
submitted  to  OMB  for  review  and 
renewal: 

2120-0593,  Commuter  Operations  and 
General  Certification  and  Operations 
Requirements 

The  regulation  requires  that  certain 
commuter  operators  conduct  their 
operations  under  part  121  instead  of 
part  135.  Affected  operators  include 
those  conducting  scheduled,  passenger- 
carrying  operations  with  airplanes  with 
10-30  seats.  The  reporting  requirements 
are  similar  but  different  between  parts 
121  and  135.  This  submission  reflects 
only  the  additional  burden  associated 
with  part  135  carriers  transitioning  to 
part  121  standards. 


There  will  be  a  change  to  the 
collection  of  information.  The  transition 
portion  of  this  rule  is  complete. 
However,  Part  119  continue  to  cover 
new  carriers  and  some  ongoing 
requirements.  The  burden  associated 
with  the  transition  portion  will  be 
removed,  and  only  burden  associated 
with  new  carriers  and  ongoing 
requirements  will  be  reflected  in  the 
updated  submission.  The  new  total 
burden  is  being  estimated  at  this  time 
and  is  not  available  for  this  notice.  It 
should  be  less  than  the  original 
submission  in  1995  of  36,048  hours 
which  included  the  transition  of  some 
135  carriers  to  part  121  rules. 

Issued  in  Washington,  DC.,  on  August  31, 
1998. 

Steve  Hopkins, 

Manager,  Corporation  Information  Division, 
APF-100. 
[FR  Doc.  98-23897  Filed  9-3-98;  8:45  am] 

BILLINQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Williamson  and  Travis  Counties,  Texas 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  new  location 
highway/tollway  project  in  Williamson 
and  Travis  Counties,  Texas. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Walter  C.  Waidelich,  District  Engineer 
Federal  Highway  Administration,  Room 
850,  Federal  Building,  300  East  8th 
Street,  Austin,  Texas  78701.  David 
Kbpp,  P.E.  Texas  Tiunpike  Authority 
Division,  Texas  Department  of 
Transportation,  125  E.  11th  Street, 
Austin,  Texas  78701-2483. 
SUPPLEMENTARY  INFORMATION:  State 
Highway  130,  as  currently  envisioned, 
is  a  proposed  controlled  access  highway 
which  vnll  extend  from  IH  35  at  State 
Highway  195  north  of  Georgetown  in 
Williamson  Coimty,  Texas,  to  IH  10  near 
Sequin  in  Guadalupe  Coimty,  Texas. 
State  Highway  130  will  be  located 
generally  parallel  to  and  east  of 
Interstate  Highway  35  and  the  urban 
areas  of  Austin,  San  Marcos,  and  New 
Braimfels.  The  total  length  of  the 
proposed  facility  is  143.5  kilometers  (89 
miles).  The  proposed  State  Highway  130 
faciUty  is  being  developed  by  the  FHWA 
in  cooperation  with  the  Texas  Turnpike 
Authority  Division  (TTA)  of  the  Texas 
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Department  of  Transportation  (TxDOT). 
It  is  being  developed  in  three  segments 
with  each  segment  having  logical 
termini  and  independent  utility.  FHWA 
and  TTA  will  prepare  an  Enviromnental 
Impact  Statement  for  each  of  the  three 
independent  segments. 

This  Notice  of  Intent  (NOI)  focuses  on 
the  northern  segment,  Segment  A,  of 
State  Highway  130.  and  supersedes  an 
NOI  issued  by  the  FHWA  on  January  5, 
1995.  As  announced  herein,  die  FHWA 
in  cooperation  with  TTA  will  prepare 
an  Environmental  Impact  Statement  on 
a  proposal  to  construct  the  Segment  A 
of  State  Highway  130.  Segment  A  of 
proposed  State  Highway  130  extends 
from  the  junction  of  Interstate  35  and 
State  Highway  195  north  of  Georgetown 
in  Williamson  County,  Texas,  to  U.S. 
Highway  290  east  of  Austin  in  Travis 
Coimty,  Texas.  The  length  of  Segment  A 
varies  depending  on  the  selected 
alternative,  from  approximately  41.5 
kilometers  (25.7  miles)  to  46.6 
kilometers  (28.9  miles).  The  proposed 
action  ig  intended  to  relieve  congestion 
on  Interstate  35  by  providing  an 
alternative  route  for  those  who  commute 
between  Austin  and  surrounding  areas 
as  well  as  drivers  desiring  to  bypass  the 
central  business  areas  of  Austin,  Round 
Rock  and  Georgetown.  The  proposed 
action  will  also  provide  improved 
access  and  increased  mobility  to 
urbanized  areas  in  the  proposed 
corridor,  help  support  planned  business 
and  residential  growth  in  various  areas 
throughout  the  project  corridor,  and 
provide  needed  freeway  access  from 
surrounding  areas  to  the  proposed 
Austin  Bergstrom  International  Airport. 

A  Major  Investment  Study,  addressing 
the  entire  length  of  the  proposed  State 
Highway  130,  was  adopted  in  July  1997 
by  the  Austin  Transportation  Study 
Policy  Advisory  Committee,  the 
metropolitem  planning  organization  for 
the  Austin,  Texas  area. 

As  currently  envisioned  the  proposed 
Segment  A  facility  will  be  a  controlled 
access  toll  road;  thus,  in  conjunction 
with  the  EIS  and  selection  of  a  preferred 
alternative,  the  TTA  will  conduct  a  toll 
feasibility  study  to  evaluate  the  viability 
of  developing  the  selected  alternative  as 
a  toll  road  and  financing  it,  in  whole  or 
part,  through  the  issualSce  of  revenue 
bonds.  The  toll  road  designation  will 
not  influence  the  selection  of  a  preferred 
alternative.  Proposed  alternatives, 
including  alternative  alignments,  will  be 
evaluated  for  how  well  tiiey  meet  the 
stated  purpose  and  need  for  the 
proposed  project.  Any  impacts  owing  to . 
the  toll  road  designation  will  be 
discussed  in  the  environmental  impact 
statement. 


The  draft  EIS  for  Segment  A  will 
address  a  build  alternative  including 
multiple  alternative  alignments. 
Alternatives  to  the  proposed  action, 
which  will  also  be  discussed  in  the  EIS, 
will  include  (1)  taking  no  action,  or  the 
"no  build"  alternative,  and  (2) 
improving  existing  roadways  in  the 
project  area.  The  build  alternatives 
include  multiple  alternative  alignments 
along  new  location  rights-of-way 
connecting  Interstate  35  to  U.S. 
Highway  290. 

Impacts  caused  by  the  construction 
and  operation  of  Segment  A  of  State 
Highway  130  will  vary  according  to  the 
alternative  alignment  utilized. 
Generally,  impacts  would  include  the 
following:  transportation  impacts 
(construction  detours,  construction 
traffic,  and  mobility  improvement);  air 
and  noise  impacts  from  construction 
and  operation  of  the  roadway;  water 
quality  impacts  from  construction  areas 
and  roadway  stormwater  runoff;  impacts 
to  waters  of  the  United  States  including 
wetlands  from  right-of-way 
encroachment;  and  impacts  to  residents 
and  businesses. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  the  proposal. 
Pubhc  meetings  for  the  Segment  A 
project  were  held  on  October  25, 1994, 
at  Everett  Williams  Elementary  School 
in  Georgetown,  Texas;  on  October  27, 
1994,  at  Manor  High  School  in  Manor 
Texas;  on  April  9, 1996,  at  Bluebonnet 
Trail  Elementary  School  in  Austin, 
Texas;  on  July  15, 1997,  at  Park  Crest 
Middle  School  in  Pflugerville.  Texas; 
and  on  July  17, 1997,  and  February  3, 
1998,  at  Hopewell  Middle  School  in 
Round  Rock,  Texas.  At  these  meetings, 
public  comments  on  the  proposed 
action  and  alternatives  were  requested. 
In  addition,  a  public  hearing  will  be 
held  after  publication  of  the  Draft  EIS. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  hearing.  The  Draft  EIS 
will  be  available  for  pubUc  and  agency 
review  and  comment  prior  to  the  pubUc 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  proposed  Segment  A  of  State 
Highway  130  are  addressed  and  all 
significant  issues  identified,  comments 
and  suggestions  are  invited  from  all 
parties.  Comments  or  questions 
concerning  this  proposed  action  and  the 
EIS  should  be  directed  to  the  FHWA  or 
TTA  at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 


regarding  intergovernmental  consultation  on 

Federal  programs  and  activities  apply  to  this 

program.) 

Walter  C  Waidelich. 

District  Engineer. 

[FR  Doc.  98-23853  Filed  ^3-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement  on 
the  Proposed  Resort  Corridor  Fixed 
Guideway  Protect  Between  Cashman 
Field,  Las  Vegas,  NV  and  McCarran 
International  Airport,  Clark  County,  NV 

AGENCY:  Federal  Transit  Administration. 

DOT. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA).  as  Federal  lead 
agency,  and  the  Regional  Transportation 
Commission  of  Clark  County  (RTC),  as 
local  lead  agency,  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969 
(NEPA)  on  a  proposal  by  RTC  to  further 
study  the  proposed  implementation  of  a 
fixed  guideway  (urban  rail)  system 
within  a  corridor,  known  as  the  Resort 
Corridor,  9  miles  long  and  4  miles  wide 
between  Cashman  Field  in  the  City  of 
Las  Vegas  and  McCarran  International 
Airport  in  Clark  County. 

TTie  EIS  will  evaluate  the  following 
alternatives  adopted  as  part  of  the  fixed 
guideway  element  of  the  Transportation 
Master  Plan  for  the  Resort  Corridor  as 
defined  in  the  Resort  Corridor  Major 
Investment  Study  (MIS),  Final 
Evaluation  Report,  dated  October  9. 
1997;  (1)  The  Fixed  Guideway  Element 
Initial  Operating  Segment  (lOS).  This 
alternative  includes  an  elevated  fixed 
guideway  system  5.2  miles  long,  10 
fixed  guideway  stations,  a  supporting 
bus  transit  system  element,  and  is  also 
known  as  Phase  1  of  the  Report  Corridor 
Transportation  Master  Plan.  (2)  The 
Fixed  Guideway  Element  Core  System. 
This  alternative  includes  an  elevated 
fixed  guideway  system  15.6  miles  long, 
27  fixed  guideway  stations,  and  a 
supporting  bus  transit  system  element. 
(3)  The  Fixed  Guideway  Element  Core 
System  with  an  extension  along  Harmon 
Avenue  to  McCarran  International 
Airport.  This  alternative  includes  an 
elevated  fixed  guideway  system  18.4 
miles  long,  31  fixed  guideway  stations, 
and  a  supporting  bus  transit  system 
element.  (4)  The  Fixed  Guideway  Core 
System  with  an  extension  along 
Tropicana  Avenue  to  McCarran 
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International  Airport.  This  alternative 
includes  an  elevated  fixed  guideway 
system  18.0  miles  long.  28  fixed 
guideway  stations,  and  a  supporting  bus 
transit  system  element.  (5)  A  No  Build 
alternative,  which  involves  no  change  to 
transportation  services  or  facilities  in 
the  Resort  Corridor  beyond  already 
committed  projects.  Potential  new 
feasible  alternatives  or  revisions  to  the 
above  alternatives  generated  through  the 
scoping  process  will  also  be  considered. 

Scoping  will  be  accomplished 
through  correspondence  with  interested 
persons,  organizations,  and  Federal, 
State,  and  local  agencies;  and  two 
pubhc  scoping  meetings. 

DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  the 
alternatives  emd  impacts  to  be 
considered  should  be  submitted  by 
October  16, 1998.  Written  comments 
should.be  sent  to  Mr.  Lee  Gibson, 
Planning  Manager,  RTC.  301  E.  Clark 
Avenue,  Suite  300,  Las  Vegas,  NV 
89101.  Written  comments  may  also  be 
made  at  the  public  scoping  meetings 
scheduled  below:  The  pubUc  scoping 
meetings  will  take  place  on:  (1) 
Tuesday,  September  22, 1998  fi-om  4:00 
p.m.  to  7:00  p.m.  at  Cashman  Field  and 
(2)  Tuesday,  September  29, 1998  fi-om 
4:00  p.m.  to  7:00  p.m.  at  Clark  County 
Flamingo  Library.  See  ADDRESSES 
below. 

People  with  special  needs  should 
contact  Lee  Gibson  at  RTC  at  the 
address  below  or  by  calling  (702)  455- 
4481.  The  buildings  in  which  the 
scoping  meetings  will  be  conducted  are 
accessible  to  people  with  disabilities. 

The  meetings  will  be  held  in  an 
"open-house"  format,  and 
representatives  will  be  available  to 
discuss  the  project  throughout  the  time 
periods  given.  Information  displays  and 
written  material  will  also  be  available 
throughout  the  time  periods  given. 

ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  Lee  Gibson,  Planning 
Manager,  RTC,  301  E.  Clark  Avenue, 
Suite  300,  Las  Vegas,  NV  89101.  Written 
comments  may  also  be  made  at  the 
public  scoping  meetings  scheduled 
below.  The  Scoping  Meetings  will  take 
place  at  the  following  locations:  (1) 
Tuesday.  September  22, 1998  fi-om  4:00 
p.m.  to  7:00  p.m.  at  Cashman  Field,  850 
Las  Vegas  Boulevard  North,  Las  Vegas, 
NV  89101  and  (2)  Tuesday,  September 
29,  1998  from  4:00  p.m.  to  7:00  p.m.  at 
the  Clark  County  Flamingo  Library, 
1401  E.  Flamingo  Road,  Las  Vegas,  NV 
89119. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lee  Gibson,  Planning  Manager, 
RTC.  301  E.  Clark  Avenue.  Suite  300. 


Las  Vegas,  NV  89101,  (702)  455-4481, 
or  fax  (702)  455-2937. 

SUPPLEMENTARY  INFORMATION: 

I.  Scoping 

FTA  and  RTC  invite  interested 
individuals,  organizations,  and  Federal, 
State,  and  local  agencies  to  participate 
in  defining  the  fixed  guideway  and 
supported  bus  system  alternatives  to  be 
evaluated  in  the  EIS  and  identifying  £my 
significant  social,  economic,  or 
environmental  issues  related  to  the 
alternatives.  An  information  packet 
describing  the  results  of  the  Resort 
Corridor  major  Investment  Study,  the 
Transportation  Master  Plan  for  the 
Resort  Corridor,  the  purpose  of  the 
project,  the  project  location,  the 
proposed  alternatives,  and  the  impact 
areas  to  be  evaluated  is  being  mailed  to 
affected  Federal,  State,  and  local 
agencies.  Other  interested  parties  may 
request  the  scoping  materials  by 
contacting  Mr.  Lee  Gibson,  Planning 
Manager,  RTC,  301  E.  Clark  Avenue, 
Suite  300,  Las  Vegas,  NV  89101,  (702) 
455-4481,  or  fax  (702)  455-2937. 
Scoping  comments  may  be  made  in 
writing  at  the  public  scoping  meetings. 
See  the  Scoping  Meeting  section  above 
for  the  locations  and  times.  During 
scoping,  comments  should  focus  on 
identifying  specific  social,  economic,  or 
environmental  impacts  to  be  evaluated 
and  suggesting  alternatives  that  are  less 
costly  or  less  environmentally  damaging 
while  meeting  the  identified  mobility 
needs.  Scoping  is  not  the  appropriate 
time  to  indicate  a  preference  for  a 
particular  alternative.  Comments  on  the 
preferences  should  be  communicated 
after  the  Draft  EIS  has  been  completed. 
If  you  wish  to  be  placed  on  the  mailing 
list  to  receive  further  information  as  the 
project  develops,  contact:  Mr.  Lee 
Gibson,  Planning  Manager,  RTC,  301  E. 
Clark  Avenue,  Suite  300,  Las  Vegas,  NV 
89101,  (702)  455-4481,  or  fax  (702)  455- 
2937. 

n.  Description  of  Study  Area  and 
Project  Need 

The  study  area,  called  the  Resort 
Corridor,  is  bounded  on  the  north  by 
Washington  Avenue,  on  the  east  by 
Maryland  Parkway  and  Eastern  Avenue, 
on  the  south  by  Windmill  Lane,  and  on 
the  west  by  Valley  View  Boulevard.  The 
Resort  Corridor  is  approximately  9  miles 
long  and  4  miles  wide  euid  represents 
approximately  10  percent  of  the 
urbanized  Las  Vegas  Valley  land  area. 
The  Resort  Corridor  encompasses  the 
geographical  center  and  the  economic 
focal  point  of  the  Las  Vegas 
metropolitan  area  with  50  percent  of  the 
region's  employment. 


The  study  corridor  contains  the  key 
activity,  employment,  and 
transportation  facilities  in  the  Las  Vegas 
area  such  as:  the  Grant  Sawyer  State 
Office  Building,  Cashman  Field  and 
Convention  Center,  downtown  Las 
Vegas,  Downtown  Transit  Center,  Clark 
County  and  City  of  Las  Vegas 
government  office  complexes.  Federal 
office  buildings,  Fremont  Street 
Experience,  major  hospital  complexes, 
90,000  plus  hotel  rooms  (The  Strip), 
three  major  regional  shopping  centers, 
Las  Vegas  Convention  Center, 
University  of  Nevada  at  Las  Vegas 
(UNLV),  Thomas  and  Mack  Center, 
South  Resort  Corridor  Transit  Center, 
and  McCarran  International  Airport. 

This  EIS  is  the  logical  next  step  in 
transportation  planning  and  project 
development  following  RTC's 
completion  of  a  Major  Investment  Study 
(MIS)  of  the  mobility  needs  in  the  study 
area.  This  MIS  employed  a  far-reaching 
public  involvement  program, 
continuous  coordination  with  affected 
and  interested  agencies  and  community 
stakeholders,  and  a  detailed  evaluation 
of  a  wide  range  of  alternatives  to  meet 
the  mobility  needs  identified  in  the 
MIS.  The  following  findings  of  need  in 
the  Resort  Corridor  over  the  20-year 
planning  period  were  identified  and 
guided  the  development  and  evaluation 
of  the  alternatives  for  the  MIS: 

•  Between  1^95  and  2020  the  number 
of  jobs  in  the  Resort  Corridor  will 
increase  from  238,000  (50  percent  of  the 
region's  jobs)  to  492,000  (44  percent  of 
the  region's  jobs). 

•  Between  1995  and  2020  the  region's 
population  will  increase  from  950,000 
to  almost  2  million  (over  100  percent 
increase). 

•  Between  1995  and  2020  the  full 
implementation  of  the  Regional 
Transportation  Plan  (RTF)  will  increase 
roadway  capacity  by  only  27  percent. 
During  this  same  period,  demand  for 
vehicle  travel  will  increase 
approximately  54  percent. 

•  Should  the  community  attempt  to 
provide  for  mobility  in  its  traditional   . 
manner  of  building  streets,  highways, 
and  freeways  to  accommodate  the  travel 
demand,  the  equivalent  of  20  east- west 
and  18  north-south  arterial  lanes  of 
roadways  will  have  to  be  built  in  the 
Resort  Corridor.  Such  arterial  lanes 
would  be  added  to  the  roadway  projects 
already  prograiUmed  in  the  RTF. 

•  The  RTF  will  consimie  all  existing 
roadway  rights-of-way  and  will 
complete  the  roadway  infiastructure 
improvement  program  for  the  Resort 
Corridor.  If  new  roadway  construction, 
or  widening  of  existing  travel  ways,  is 
to  occur  beyond  those  identified  in  the 


RTP,  additional  right-of-way  will  have 
to  be  acquired. 

•  Regional  vehicle  travel,  especially 
residential  trips  to  and  fit)m  work  in  the 

•  Resort  Corridor,  contribute  significantly 
to  the  travel  demands  placed  on  the 
Resort  Corridor's  roadways. 

•  Regional  utilization  of  public  bus 
transit  (Citizens  Area  Transit  or  CAT) 
increased  175  percent  between  1993  and 
1997.  Attempting  to  solve  the  roadway 
congestion  conditions  in  the  Resort 
Corridor  solely  by  expanding  the 
ridership  on  CAT  will  be  virtually 
impossible  unless  substantial 
infrastructure  improvements  are  also 
implemented  to  increase  the  ability  of 
buses  to  operate  on  the  roadways. 

•  Meeting  the  mobility  demands 
within  the  Resort  Corridor  will  require 
the  establishment  of  a  multi-modal, 
fully  integrated  set  of  transportation 
solutions. 

•  Travel  volimies,  land  use  densities, 
and  employment  concentration  will 
warrant  the  consideration  of 
establishing  a  higher  order  of  public 
transit  that  operates  in  a  separate  right- 
of-way. 

•  Programs  directed  at  reducing  the 
amount  of  travel  in  private  vehicles  and 
encouraging  the  use  of  pubUc  transit 
within  the  Resort  Cotridor  and  between 
the  Resort  Corridor  and  the  remainder  of 
the  community  are  needed. 

The  MIS  process  developed  a  nmnber 
of  alternatives  to  address  the  above 
statement  of  needs.  Detailed  analysis  at 
a  conceptual  engineering  level  was 
completed  for  a  set  of  multi-modal 
alternatives  to  identify  cost,  ridership, 
cost-effectiveness  measures,  and 
environmental  benefits  and  impacts. 
The  results  led  to  the  development  and 
adoption  of  a  Transportation  Master 
Plan  for  the  Resort  Corridor  that 
includes  four  components:  a  fixed 
guideway  element,  an  enhanced  bus 
program,  a  transportation  demand 
management  element,  and  a  street  and 
highway  element  along  with  the 
adoption  of  a  Phase  1  fixed  guideway 
element  and  supporting  bus  system 
component.  This  EIS  focuses  on  the 
fixed  guideway  element  and  the 
supporting  bus  system  component. 
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fixed  guideway  stations,  a  supporting 
bus  transit  system  element,  and  is  also 
known  as  Phase  1  of  the  Resort  Corridor 
Transportation  Master  Plan.  (2)  The 
Fixed  Guideway  Element  Core  System. 
This  alternative  includes  an  elevated 
fixed  guideway  System  15.6  miles  long, 
27  fixed  guideway  stations,  and  a 
supporting  bus  transit  system  element. 
(3)  The  Fixed  Guideway  Element  Core 
•system  with  an  extension  along  Harmon 
Avenue  to  McCarran  International 
Airport.  This  alternative  includes  an 
elevated  fixed  guideway  system  18.4 
miles  long,  31  fixed  guideway  stations, 
and  a  supporting  bus  transit  system 
element.  (4)  The  Fixed  Guideway  Core 
System  with  an  extension  along 
Tropicaha  Avenue  to  McCarran 
International  Airport.  This  alternative 
includes  an  elevated  fixed  guideway 
system  18.0  miles  long,  28  fixed 
guideway  stations,  and  a  supporting  bus 
transit  system  element.  (5)  A  No  Build 
alternative,  which  involves  no  change  to 
transportation  services  or  facilities  in 
the  Resort  Corridor  beyond  already 
committed  projects.  In  addition,  special 
consideration  will  be  given  to 
evaluating  three  alternative  technology 
groups  for  the  elevated  fixed  guideway 
system.  These  technologies  include  light 
rail  transit  (LRT),  automated  guideway 
transit  (AGT),  and  large  monorail  transit 
systems.  Potential  new  feasible 
alternatives  or  revisions  to  the  above 
alternatives  generated  through  the 
scoping  process  will  also  be  considered. 

IV.  Probable  Efiects 


ni.  Alternatives 

The  EIS  will  evaluate  die  following 
alternatives  adopted  as  part  of  the  fixed 
guideway  element  of  the  Transportation 
Master  Plan  for  the  Resort  Corridor  as 
defined  in  the  Resort  Corridor  Major 
Investment  Study  (MIS),  Final 
Evaluation  Report,  dated  October  9, 
1997:  (1)  The  Fixed  Guideway  Element 
Initial  Operating  Segment  (lOS).  This 
alternative  includes  an  elevated  fixed 
guideway  system  5.2  miles  long,  10 


FTA  and  RTC  wrill  evaluate,  in  the 
EIS,  all  significant  social,  economic,  and 
environmental  impacts  of  the 
alternatives.  TTie  previous  MIS  study 
evaluated  these  impacts  at  level  of  detail 
sufficient  to  adopt  the  components  of 
the  Transportation  Master  Plan  and  to 
identify  the  alternatives  and  issues  to  be 
addressed  in  the  EIS.  Among  the 
primary  transit  issues  to  be  evaluated  in 
the  EIS  are  the  expected  increase  in 
transit  ridership  including  visitor  trips 
and  residents  trips,  the  expected 
increase  in  mobility  for  the  transit 
dependent  population,  the  support  of 
the  region's  afr  quaUty  goals,  the 
economic  benefits,  satisfying  the  overall 
transportation  needs  of  the  Resort 
Corridor,  the  capital  outlays  needed  to 
construct  the  project,  the  cost  of 
operating  and  maintaining  the  faciUties 
created  by  the  project,  the  impacts  of 
any  private  urban  transit-grade  fixed 
gmdeway  projects,  and  the  financial 
impacts  on  the  funding  agencies. 
Potentially  affected  environmental  and 
social  resources  proposed  for  further 
analyses  and  re-evaluation  in  the  EIS 
include,  land  use  and  neighborhood 


impacts,  residential  and  business 
displacements  and  relocations,  traffic 
and  parking  impacts  near  stations  and 
along  the  alignments,  visual  impacts, 
noise  and  vibration  impacts,  major 
utiUty  relocation  impacts,  and  impacts 
on  ciiltural  and  archaeological 
resources.  Impacts  on  air  quafity,  water 
quality,  and  hazardous  waste  sites  will 
also  be  covered.  The  impacts  will  be 
evaluated  both  for  the  construction 
period  and  for  the  long-term  period  of 
operation.  Measures  to  mitigate 
significant  adverse  impacts  will  be 
considered. 

V.  FTA  Procedures 

The  EIS  alternatives  with  conceptual 
engineering  detail  and  the  PreUminary 
Engineering  level  of  detail  for  the  Phase 
1,  Initial  Operating  Segment  (lOS) 
alternative  will  be  prepared 
simultaneously.  The  ElS/conceptual 
engineering  process  will  assess  the 
social,  economic,  and  environmental 
impacted  of  the  proposed  alternatives 
while  refining  their  design  to  minimize 
and  mitigate  any  adverse  impacts.  After 
its  publication,  the  Draft  EIS  will  be 
available  for  pubhc  review  and 
comment,  and  pubhc  hearings  will  be 
held.  On  the  basis  of  the  Draft  EIS  and 
comments  received,  RTC  will  select  a 
refined  Fixed  Guideway  Element  and  a 
refined  fixed  guideway  lOS  project 
definition.  RTC  will  then  select  the     ' 
refined  lOS  project  alternative  that  will 
be  carried  into  the  Final  EIS  and  will 
complete  the  preUminary  engineering. 
FolloMring  this  action  by  RTC,  RTC  will 
request  FTA  authorization  to  proceed 
with  the  Final  EIS  and  to  complete  the 
preliminary  engineering  activities. 

Issued  on:  September  2, 1998. 
Leslie  T.  Rogers, 
Regional  Administrator. 
[FR  Doc.  9&-24025  Filed  9-3-98;  8:45  am] 

BUJNG  CODE  4»10-67-M 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 
[Docket  No.  MARAD-08-4403] 

Information  Collection  Available  for 
Public  Comments  and 
Recomntendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  approval  for  three  years  of  a 
new  information  collection  entiUed 
Customer  Service  Surveys. 
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DATES:  Comments  should  be  submitted 
on  or  before  November  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Zok,  Associate  Administrator 
for  Ship  Financial  Assistance  and  Cargo 
Preference,  MAR-500,  Room  8126,  400 
Seventh  Street,  SW,  Washington,  D.C. 
20590.  Telephone  202-366-0364  or  fax 
202-366-7901.  Copies  of  this  collection 
can  also  be  obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Customer  Service 
Survey. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

OMB  Control  Number:  2133- 

Form  Number;  MA-1016;  MA-1017. 

Expiration  Date  of  Approval:  Three 
years  from  the  date  of  approval. 

Summary  of  Collection  of 
Information:  Executive  Order  12862 
requires  agencies  to  survey  customers  to 
determine  the  kind  and  quality  of 
services  they  want  and  the  level  of  their 
satisfaction  with  existing  services.  This 
collection  covers  MARAD  forms  used  to 
carry  out  such  surveys  covering 
MARAD  programs  and  services. 

Need  and  Use  of  the  Information:  (1) 
Responses  to  the  Customer  Service 
Questionnaire  are  needed  to  obtain 
prompt  customer  feedback  on  the 
quality  of  specific  services/products 
provided  to  the  customer  by  MARAD. 
The  information  provided  will  be  used 
to  ascertain  the  customer's  level  of 
satisfaction.  (2)  Responses  to  the 
Program  Performance  Survey  are  needed 
to  obtain  customers'  views  on  MARAD's 
major  programs  and  activities  with 
which  the  customers  were  involved 
during  the  preceding  year.  The 
information  provided  will  be  used  by 
MARAD's  senior  management  and 
MARAD's  program  managers  to  monitor 
the  overall  level  of  customer  satisfaction 
and  to  identify  areas  for  improvement  in 
program  service  or  product  delivery. 

Description  of  Respondents: 
Individuals/Entities  directly  served  by 
MARAD. 

Annual  Responses:  8250  responses. 

Annual  Burden:  300  hours. ~ 

Uomments:  Signed  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
must  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  D.C. 
20590.  Specifically,  address  whether 
this  information  collection  is  necessary 
for  proper  performance  of  the  function 
of  the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected.  All  comments  received 


will  be  available  for  exanunation  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  e.t.  Monday  through  Friday, 
except  Federal  Holidays.  An  electronic 
version  of  this  docimient  is  available  on 
the  World  Wide  Web  at  http:/ 
dms.dot.gov. 

Dated:  September  1, 1998. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 
Secretary. 
|FR  Doc.  98-23909  Filed  9-3-98;  8:45  am] 

BILUNG  CODE  491»-81-<> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  Petition, 
DP98-O05 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for  a  defect 
investigation. 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  imder  49  U.S.C. 
30162,  requesting  that  the  agency 
commence  a  proceeding  to  determine 
the  existence  of  a  defect  related  to  motor 
vehicle  safety.  The  petition  is 
hereinafter  identified  as  DP98-005. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  Chiang.  Office  of  Defects 
Investigation  (ODI),  NHTSA,  400 
Seventh  Street,  SW.  Washington,  DC 
20590.  Telephone:  (202)  366-5206. 
SUPPLEMENTARY  INFORMATION:  Mr.  Jeff 
Click  of  Seattle,  Washington,  submitted 
a  petition  dated  May  14, 1998, 
requesting  that  an  investigation  be 
initiated  to  determine  whether  Model 
Year  (MY)  1994  Ford  Probe  vehicles 
contain  a  defect  related  to  motor  vehicle 
safety  within  the  meaning  of  49  U.S.C. 
Chapter  301.  The  petition  alleges  that 
MY  1994  Ford  Probes  have  a  defective 
oil  pump  that  can  fail,  and  that  such  a 
failuj%  can  pose  a  safety  hazard.  In 
addition,  the  petitioner  alleges  that  the 
oil  pump  contains  a  safety-related  defect 
as  described  in  Technical  Service 
Bulletin  (TSB)  No.  96-21-3  issued  by 
Ford  Motor  Company  (Ford). 

TSB  No.  96-21-3  concerns  the  oil 
pump  in  MY  1993  through  1996  Ford 
Probe  vehicles  with  a  2.0  liter  engine 
(the  subject  vehicles).  An  uneven  wear 
pattern  on  the  oil  pump  control  plunger 
can  cause  the  pltmger  to  stick  anid  fail 
to  properly  regulate  the  oil  pressiu«  in 
the  engine.  If  the  oil  pressure  is  too  low, 
it  may  cause  the  hydraulic  lash  adjuster 
to  bleed  down.  This  will  produce  a 


metallic  "ticking"  noise  at  idle.  If  the  oil 
pressure  is  too  high,  the  hydraulic  lash 
adjusters  may  pimip  up,  causing  the 
cylinder  head  valves  to  stay  open.  This 
may  be  accompanied  by  rough  running, 
missing,  reduced  power,  and  at  times 
stalling.  Ford  modified  the  oil  pump 
with  an  improved  oil  pump  plimger  to 
reduce  the  possibility  of  sticking.  The 
new  oil  pump  is  used  in  MY  1997  and 
later  MY  Probes  and  as  well  as  the 
replacement  part  for  the  subject 
vehicles.  The  new  oil  pump  has  part 
number  F72Z-6600-AA. 

A  review  of  agency  data  files, 
including  information  reported  to  the 
Auto  Safety  Hotline  by  consumers, 
indicated  that  aside  from  the  petition, 
there  was  a  complaint  report  submitted 
by  the  petitioner  in  February  of  this  year 
concerning  loss  of  power  and  stalling, 
possibly  due  to  failure  or  malfimction  of 
the  oil  pump.  The  agency  has  received 
no  other  complaints  regarding  oil  pimip 
problems  in  the  subject  vehicles. 

Ford  provided  information  to  ODI  on 
July  30, 1998,  stating  that  it  has  received 
1,552  complaint  reports  concerning 
"ticking/clicking"  or  other  engine  noise 
concerns  in  the  subject  vehicles.  (A  total 
of  192,563  subject  vehicles  were 
produced  in  MY  1993-1996.)  Ford 
reported  only  48  alleged  vehicle 
"stalling"  or  engine  "dies"  complaints 
that  may  be  associated  with  the 
defective  oil  pump,  and  none  report 
injuries  or  crashes. 

The  petitioner  alleged  that  failure  of 
the  oil  pump  can  cause  a  safety  hazard 
because  it  can  cause  loss  of  engine 
power  and  stalling. 

Based  on  the  TSB,  the  problem  may 
be  noticed  as  an  engine  "ticking"  noise. 
The  petitioner  affirms  this  symptom  as 
well  as  the  oil  pressure  gauge  showing 
a  high  pressure  reading.  The  noise  and 
or  high  oil  pressure  gauge  reading  may 
alert  the  owner  to  bring  the  vehicle  in 
for  repair.  The  high  ratio  of  reported 
engine  noise  "ticking/clicking" 
complaints  (1,552)  compared  to  those  of 
"stalling"  or  "dies"  (48)  suggests  that 
the  problem  often  produces  significant 
symptoms  noticed  by  drivers,  but  only 
rarely  leads  to  stalling. 

The  agency  has  analyzed  the  available 
information  concerning  the  problem 
alleged  in  the  petition,  including  the 
information  obtained  from  the 
evaluation  of  the  ODI  and  Ford 
complaints  and  an  analysis  of  potential 
failure  mode.  While  stalling  may  have  a 
significant  adverse  effect  on  safety, 
particularly  where  the  incidence  rate  is 
high  or  there  is  no  warning,  here  the 
malfunctioning  of  the  Ford  oil  pirnip 
plunger  has  not  been  shown  to  result  in 
a  substantial  rate  of  stalling  incidents 
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and  is  unlikely  to  have  a  significant 
adverse  effect  on  safety. 

In  view  of  the  foregoing,  it  is  unlikely 
that  NHTSA  would  issue  an  order  for 
the  notification  and  remedy  of  a  safety- 
related  defect  in  the  subject  vehicles  at 
the  conclusion  of  the  investigation 
requested  in  the  petition.  Therefore,  in 
view  of  the  need  to  allocate  and 
prioritize  NHTSA 's  limited  resources  to 
best  accomplish  the  agency's  safety 
mission,  the  petition  is  denied. 

Authority:  49  U.S.C.  30162(d);  delegations 
of  authority  at  CFR  1.50  arid  501.8. 
Kenneth  N.  Weinstein, 

Associate  Administrator  for  Safety  ■ 
Assumnce. 

[FR  Doc.  98-23860  Filed  9-3-98;  8:45  am) 

BILUNG  CODE  4910-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-20928] 

Coach  USA,  Inc.— Continuance  in 
Control— Salt  Lake  Coaches,  Inc. 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  tentatively  approving 
finance  appUcation. 

SUMMARY:  Coach  USA,  Inc.  (Coach),  a 
noncarrier  that  controls  motor  passenger 
carriers,  has  filed  an  application  under 
49  U.S.C.  14303  to  continue  in  control 
of  Salt  Lake  Coaches,  Inc.  (SLC),  upon 
SLC  becoming  a  motor  passenger 
carrier.  Persons  wishing  to  oppose  the 
application  must  follow  the  rules  under 
49  CFR  part  1182,  subparts  B  and  C.  The 
Board  has  tentatively  approved  the 
transaction,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action.  If 
opposing  comments  are  timely  filed, 
this  tentative  grant  of  authority  will  be 
deemed  vacated,  and  the  Board  will 
consider  the  comments  and  any  repfies 
and  will  issue  a  further  decision  on  the 
application. 

DATES:  Comments  must  be  filed  by 
October  19, 1998.  Applicants  may  file  a 
reply  by  November  3, 1998.  If  no 
comments  are  filed  by  October  19, 1998, 
this  notice  is  effective  on  that  date. 
ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20928  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  said  one  copy  of 
comments  to  applicant's 
representatives:  Betty  Jo  Christian  and 
David  H.  Cobum,  Steptoe  &  Johnson 
LLP,  1330  Connecticut  Avenue,  NW., 
Washington,  DC  20036. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  (TDD  for 
the  hearing  impaired:  (202)  565-1695.) 
SUPPLEMENTARY  INFORMATION:  Coach 
currently  controls  54  motor  passenger 
carriers, '  and  owns  all  of  the  stock  of 
SLC,  a  noncarrier  that  intends  to  apply 
to  the  Federal  Highway  Administration 
(FHWA)  to  register  as  an  interstate 
motor  passenger  carrier,  upon  approval 
of  this  continuance  in  control 
application.  Following  registration  with 
FHWA,  SLC  intends  to  commence 
charter  and  special  operations  in 
interstate  commerce  from  a  Salt  Lake 
City,  Utah  base  of  operations.  SLC  also 
intends  to  provide  intrastate  services 
within  Utah,  including  airport  shuttle 
services.  SLC  will  use  for  its  interstate 
and  intrastate  services  buses  that  it 
leases  from  another  non-carrier  Coach 
affiliate.  Coach  Leasing,  Inc. 

Coach  states  that  its  proposed 
continuance  in  control  of  SLC,  once  that 
entity  becomes  a  carrier,  will  not 
materially  reduce  competitive  options 
available  to  the  traveling  public. 
According  to  Coach,  SLC  will  be  a 
relatively  small  carrier  and  will  face 
substantial  competition  from  other  bus 
companies  and  modes  of 
transportation.^ 

Coach  also  states  that  granting  the 
application  will  produce  substantial 
benefits,  including  interest  cost  savings 
from  the  restructuring  of  debt  and 
relatively  low  operating  costs  deriving 
from  Coach's  ei^anced  volume 
purchasing  power.  Specifically,  Coach 
claims  that  SLC  will  benefit  from  the 
lower  insurance  premiums  negotiated 
by  Coach  and  from  volume  discounts  for 
equipment  and  fuel.  Coach  indicates 


'  In  addition  to  the  instant  application,  Coach  has 
three  other  pendin^control  applications:  Coach 
USA,  Inc.— Control — Kansas  City  Executive  Coach, 
Inc.  and  Le  Bus.  Inc..  STB  Docket  No.  MC-F-20923 
(STB  served  July  24,  1998),  in  which  it  seeks  to 
acquire  control  of  two  additional  motor  passenger 
carriers;  Coach  USA,  Inc.— Control— Brunswick 
Transportation  Company  d/b/a  The  Maine  Line; 
Mini  Coach  of  Boston:  Olympia  Trails  Bus  Co.,  Itk.; 
Stardust  Tours,  Inc.  d/b/a  Gray  Line  Tours  of 
Memphis:  and  Valen  Transportation,  Inc..  STB 
Docket  No.  MC-F-20926  (STB  served  August  14. 
1998),  in  which  it  seeks  to  acquire  control  of  five 
additional  motor  passenger  carriers;  and  Coach 
USA,  Inc. ^-Control— Chenango  Valley  Bus  Lines, 
Inc.:  Colonial  Coach  Corp.;  GL  Bus  Lines,  Itk.;  Gray 
Line  Air  Shuttle,  Inc.;  Gray  Line  New  York  Tours, 
Inc.;  Hudson  Transit  Corporation:  Hudson  Transit 
Lines,  Inc.;  and  International  Bus  Services,  Inc.. 
STB  Docket  No.  MC-F-20927  (filed  July  31,  1998), 
in  which  it  seeks  to  acquire  control  of  eight 
additional  motor  passenger  carriers. 

'Coach  states  that  many  of  the  services  that  SLC 
will  provide  are  currently  being  offered  by  another 
company  controlled  by  Coach,  K-T-Contract 
Services,  Inc.  (KT),  and  if  the  proposed  transaction 
is  granted  and  SLC  is  successfully  registered  by 
FHWA,  SLC  will  assume  control  of  those  operations 
from  KT,  which  will  terminate  its  role  in  providing 
these  particular  services. 


that  it  vrill  provide  SLC  with  centralized 
legal  and  accounting  functions  and 
coordinated  purchasing  services.  In 
addition,  Coach  states  Uiat  vehicle 
sharing  arrangements  will  be  facilitated 
through  Coach  to  ensure  maximum  use 
and  efficient  operation  of  equipment 
and  that,  with  Coach's  assistance, 
coordinated  driver  training  services  will 
be  provided,  enabling  SLC  to  allocate 
driver  resources  in  the  most  efficient 
manner  possible.  Coach  also  states  that 
the  proposed  transaction  will  benefit  the 
employees  of  SLC. 

Coach  plans  to  acquire  control  of 
additioned  motor  passenger  carriers  in 
the  coming  months.  It  asserts  that  the 
financial  benefits  and  operating 
efficiencies  will  be  enhanced  further  by 
these  subsequent  transactions.  Over  the 
long  term.  Coach  states  that  it  will 
provide  centralized  marketing  and 
reservation  services  for  the  bus  firms 
that  it  controls,  thereby  further 
enhancing  the  benefits  resulting  from 
these  control  transactions. 

SLC  is  not  currently  a  carrier  and 
therefore  is  not  at  present  rated  by  the 
U.S.  Department  of  Transportation. 
Applicant  certifies  that:  (1)  It  will 
maintain  sufficient  liability  insurance; 
(2)  SLC  is  not  domiciled  in  Mexico  or 
owned  or  controlled  by  persons  of  that 
country;  and  (3)  approval  of  the 
transaction  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources.  Additional 
information  may  be  obtained  from 
applicant's  representatives. 

Under  49  V.SjC.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1) 
The  effect  of  the  transaction  on  the 
adequacy  of  transportation  to  the  public; 
(2)  the  total  fixed  charges  that  result; 
and  (3)  the  interest  of  affected  carrier 
employees.  We  find,  based  on  the 
application,  that  the  proposed 
transaction  is  consistent  with  the  public 
interest  and  should  be  authorized. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

This  action  vrill  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  proposed  continuance  in 
control  is  approved  and  authorized, 
subject  to  the  filing  of  opposing 
comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 
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3.  This  decision  will  be  effective  on 
October  19, 1998,  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  notice  will  be  served  on: 

(1)  The  U.S.  Department  of 
Transportation,  Office  of  Motor  Carriers- 
HIA  30.  400  Virginia  Avenue,  SW., 
Suite  600,  Washington,  DC  20024;  and 

(2)  the  Department  of  Justice,  Antitrust 
Division,  10th  Street  &  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20530. 

Decided:  August  24, 1998. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams, 
Secretory. 
IFR  Doc.  98-13793  Filed  9-3-98;  8:45  ami 

BILUNG  CODE  491 5-OO-p 


INSTITUTE  OF  PEACE 

Sunshine  Act  Meeting 

date/time:  Thursday,  September  17, 
1998,  9:00  a.m.-5:30  p.m. 

location:  1550  M  Street,  NW,  M  Street 
Lobby  Conference  Room,  Washington, 
DC  20005. 

STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 

agenda:  September  1998  Board 
Meeting;  Approval  of  Minutes  of  the 
Eighty-Fifth  Meeting  (June  4-6, 1998)  of 


the  Board  of  Directors;  Chairman's 
Report;  President's  Report;  Committee 
Reports;  Fiscal  Years  1999  and  2000 
Budget  Review;  Review  of  Unsolicited 
Grant  Applications;  Other  General 
Issues. 

CONTACT:  Dr.  Sheryl  Brown,  Director, 
Office  of  Communications,  Telephone: 
(202)  457-1700. 

Dated:  September  1, 1998. 
Charles  E.  Nelson, 

Vice  President  for  Management  and  Finance, 

United  States  Institute  of  Peace. 

[PR  Doc.  98-23994  Filed  9-2-98;  10:36  am] 
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DEPAFTTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  960112009-8196-02;  LO. 
t10697B] 

RIN  064a-AK36 

Fisheries  of  the  Exclusive  Economic 
2one  Off  Alaska;  Revisions  to 
Recordkeeping  and  Reporting 
Requirements 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

summary:  NMFS  revises  permiting, 
recordkeeping,  and  reporting 
requirements  for  fisheries  of  the 
Exclusive  Economic  Zone  (EEZ)  off 
Alaska.  The  revisions  made  by  this  rule 
clarify  and  simplify  existing  text, 
facilitate  management  of  the  fisheries, 
promote  compliance  with  the 
regulations,  and  facilitate  enforcement 
efforts.  This  action  is  intended  to  further 
the  goals  and  objectives  of  the  Fishery 
Mana^ment  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  and  the  Fishery 
Management  Plan  for  the  Groimdfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMPs). 
DATES:  Efiiactive  October  5, 1998,  except 
for  §679.5(l)(2)(vi).  which  contains 
information  collection  requirements  that 
have  not  been  approved  by  the  Office  of 
Management  and  Budget.  NMFS  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden,  907-586-7228,  or 
patsy.bearden@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

NMFS  manages  the  groundfish 
fisheries  in  the'EEZ  off  Alaska  according 
to  the  FMPs  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
(Coimcil)  imder  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  16  U.S.C, 
1801  etseq.  The  FMPs  are  implemented 
by  regulations  at  50  CFR  part  679. 
General  regulations  that  also  pertain  to 
these  fisheries  appear  in  subpart  H  of  50 
CFR  part  600. 

On  February  19, 1998,  NMFS 
published  proposed  revisions  to  several 
sections  of  the  implementing 
regulations  for  these  FMPs  £at  pertain 
to  permitting,  recordkeeping,  and 


reporting  (63  FR  8389).  While  some  of 
the  proposed  revisions  were 
substantive,  most  were  technical  edits 
and  clarifications  of  definitions.  Most  of 
these  changes  were  needed  to  simplify 
the  language.  A  description  of  these 
revisions  and  their  justification  are 
presented  in  the  preamble  to  the 
proposed  rule.  Public  comment  was 
invited  through  March  6, 1998.  No 
letters  of  comment  were  received  by  the 
end  of  the  comment  period. 

A  description  of  the  substantive 
changes  follows: 

ADFSO  Fish  Tickets.  The  regulations 
require  all  motherships  to  submit 
ADF&G  fish  tickets. 

Groundfish  as  bait.  This  regulation 
formalizes  a  policy  into  regulations  that 
has  been  in  effect  since  1992  by  adding 
an  exemption  from  R&R  requirements.  A 
catcher  vessel  that  participates  in  a  crab 
fishery  and  that  takes  groimdfish  in 
non-groundfish  pot  gear  for  use  as  bait 
on  board  that  vessel  is  not  required  to 
comply  with  recordkeeping  and 
reporting  requirements  if  the  bait  is 
neither  transfiBned  nor  sold. 

Product  Transfer  Report.  This 
regulation  requires  that  motherships 
and  shoreside  processors  receiving 
groundfish  product  documented  on  a 
product  transfer  repent  (PTR)  for 
subsequent  reprocessing  must  record 
the  resultant  reprocessed  product  in 
their  DCPL  to  fully  account  for 
groimdfish  product  inventory  and  report 
the  reprocessed  product  to  NMFS  on  a 
WPR.  The  submittal  deadline  for  the 
PTR  is  revised. 

Logsheet  Maintenance  and  Storage- 
The  final  rule  revises  the  logsheet 
submittal  instructions  to  indicate  that 
the  logbooks  must  now  be  submitted  to 
NOAA  Enforcement  Division  in  Juneau, 
AK,  and  to  indicate  the  new  address  in 
the  regulations. 

Although  no  written  comments  on  the 
proposed  rule  were  received,  many  oral 
comments  were  received  by  NMFS  staff 
during  recordkeeping  and  reporting 
discussions  at  two  meetings  and  two 
workshops  held  in  Seattle,  WA,  and  in 
Anchorage,  AK.  These  comments 
pointed  out  the  need  for  additional 
nonsubstantive  changes  to  the 
regulations,  which  have  been 
incorporated  in  the  final  rule.  Those 
comments  that  recommended 
substantive  changes  will  be  included  in 
the  1999  recordkeeping  and  reporting 
proposed  rule,  as  appropriate  (e.g.,  how 
to  document  "pumping"  offish; 
develop  a  new  discard  category  for 
adulterated  fish;  develop  secondary 
product  code  level  that  defines 
condition  of  end  product  (i.e.,  frozen 
blocks,  grades  of  siuimi),  add 
community  development  quota  (CDQ) 


delivery  number  to  logbooks,  and 
develop  combined  NMFS/Intemational 
Pacific  Halibut  Commission  (IPHC) 
logbocA  for  fixed  gear). 

Changes  to  the  Final  Rule  From  the 
PropMedRale 

The  final  rule  includes  the  following 
changes  from  the  proposed  rule. 

Figures 

Figure  14,  Scallop  Registration  Areas, 
is  removed  in  compliance  with  63  FR 
38501  published  July  27, 1998,  which 
removed  scallops  off  Alaska  from 
Federal  management.  Figures  15  and  16 
are  designated  as  Figtues  14  and  15, 
respectively. 

Catcher  Vessel  Operating  Area  (CVOA) 

Figures  2  and  9  to  part  679  are  revised 
to  correct  an  error  that  occiirred  in  the 
printing  of  the  coordinates  for  the 
CVOA.  These  coordinates  are  corrected 
from  "168»"  to  read  "167'*30'." 

Chinook  Salmon  Savings  Area  of  the 
CVOA 

Figure  8a  to  part  679  is  revised  to  add 
numbers  to  the  three  separate  salmon 
savings  areas  to  clarify  the  coordinates 
presented  in  Figiue  8b  to  part  679. 

Tables 

Table  1— Product  codes.  NMFS 
continues  to  strive  for  standard 
definitions  of  species  and  product  codes 
with  ADF&G  for  simplicity  of  recording 
by  the  fishing  industry  and  for 
comparisons  and  summaries  of  the 
agencies'  databases.  Table  1  to  part  679 
is  revised  as  follows: 

Product  code  02.  The  definition  of 
code  02  is  revised  to  read:  "Whole  fish/ 
bait.  Processed  for  bait.  Sold." 

Product  code  92.  Code  92  is  revised 
to  read:  "Whole  fish/onboard  bait. 
Whole  fish  used  as  bait  on  board  vessel. 
Not  sold."  ~ 

Product  code  32.  The  definition  of 
code  32  is  clarified  to  read  "Fish  meaL 
Meal  from  whole  fish  or  fish  parts; 
includes  bone  meal."  Product  code  32 
may  be  either  a  primary  or  ancillary 
product  and  is  used  when  meal  is 
created  from  whole  fish  or  fish 
byproducts  by  an  onsite  processor.  The 
distinction  between  meal  made  fit>m 
whole  fish  or  fish  parts  under  code  32 
is  indicated  through  the  use  of  product 
designations  A,  meaning  ancillary 
(made  from  parts)  or  P,  meaning 
primary  (made  from  whole  fish). 

Product  code  33.  The  definition  of 
code  33  is  clarified  to  read:  "Fish  oil. 
Rendered  oil  bom  whole  fish  or  fish 
parts." 

Product  codes  41  and  M99.  Paragraph 
679.5(g)(l)(ii)  and  Table  1  to  part  679 
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are  revised  to  remove  code  M99  and  to 
replace  it  with  a  new  product  code  41, 
"whole  fish  destined  for  offsite  fish 
meal  production."  The  ADF&G  fish 
ticket  data  base  is  set  up  to  use  2-digit 
numeric  codes  and  cannot  use  M99. 
Code  M99  originally  was  set  up  by 
NMFS  for  use  by  shoreside  processors 
in  Kodiak,  AK,  that  transferred  product 
to  the  meal  plant  in  Kodiak.  Since  the 
implementation  of  the  increased 
retention/increased  utilization  program 
(IR/IU),  motherships  and  catcher/ 
processors,  as  well  as  other  shoreside 
processors,  are  transfierring  product  to 
offsite  facilities  for  meal  production  in 
locations  other  than  Kodiak,  and  a  new 
code  is  needed  to  describe  this  activity. 
Product  code  86.  The  title  of  code  86 
is  revised  from  "Donated  salmon"  to 
"Donated  prohibited  species,"  and  the 
definition  is  revised  to  read:  "Pacific 
salmon  or  Pacific  halibut,  otherwise 
required  to  be  discarded,  that  is  donated 
to  charity  under  a  NMFS-authorized 
program."  This  change  is  necessary  to 
accommodate  the  addition  by  NMFS  of 
a  halibut  donation  program  and  other 
fiiture  programs. 

Product  codes  94  and  95.  Code  94, 
currently  used  for  consumption  of  fish, 
is  eliminated.  Code  95  is  added  to  read 
"Whole  fish/personal  use,  consumption. 
Fish  or  fish  products  eaten  on  board  or 
taken  off  the  vessel  for  personal  use.  Not 
sold  or  utilized  as  bait."  Historically, 
NMFS  used  code  95  to  mean  discards 
made  by  a  shoreside  processor  after 
receipt  of  groundfish  from  a  catcher 
vessel  but  prior  to  production.  This 
discard  procedure  was  later 
incorporated  into  code  99  to  mean 
discard  at  any  time  by  a  shoreside 
processor,  and  code  95  was  not  used  by 
NMFS  for  several  years. 

ADF&G  historically  used  code  95  to 
mean  personal  consiunption  of  fish  but 
NMFS  used  code  94  to  mean  personal 
consiunption  of  fish.  Because  the  use  of 
the  two  codes  to  mean  the  same 
procedure  caused  confusion  within  the 
fishing  industry,  NMFS  adopts  ADF&G's 
use  of  code  95  to  mean  personal 
consumpticm  of  fish. 

Product  code  99.  The  definition  of 
code  99  is  clarified  to  read  "Discard, 
onshore.  Discard  after  delivmy  and 
before  processing  by  Shoreside 
Processora  and  Buying  Stations 
deUvwing  to  Shoreside  Processors  and 
in-plant  discard  of  whole  groundfish 
and  prohibited  species  during 
processing." 

Product  Designation  R.  The  definition 
of  product  designation  R  is  revised  in 
Twle  1  to  part  679  to  include  not  only 
product  that  is  reprocessed,  but  also 
product  that  is  rehandled.  Rehandled 
product  is  fish  that  is  not  processed  but 


is  handled  in  some  maimer  before 
shipment,  such  aspacked  in  totes  of  ice. 

Reorder  codes.  Table  1  to  part  679  is 
revised  by  reordering  the  placement  of 
codes  so  that  codes  describing  whole 
fish  are  grouped  together.  An  instructive 
note  is  added  to  this  grouping  to 
indicate  that  round  weights  must  be 
recorded  for  these  codes  rather  than 
product  weight. 

Table  2— Species  codes.  Table  2  to 
part  679  is  updated  to  include  the  Latin 
family  names  (codes  207,  208, 210,  511, 
516,  772,  774)  and  one  order  name  (code 
800)  for  the  species  identified  as  forage 
fish  in  a  fmal  rule  published  in  the 
Federal  Register  (63  FR  13009,  March 
17, 1998). 

Species  code  135  is  corrected  bom 
"greenstripe  rockfish"  to  read 
"greenstriped  rockfish,"  which  is  the 
correct  common  name  for  this  species  as 
used  in  the  specifications,  fishery 
management  plans,  and  fish  reference 
books. 

Table  3 — Product  recovery  rates  for 
groundfish  species  and  conversion  rates 
for  Pacific  halibut.  The  footnotes  of 
Table  3  to  part  679  are  updated 
regarding  removal  of  black  rockfish  and 
blue  rockfish  from  Gulf  of  Alaska  (GOA) 
FMP  management,  as  published  in  the 
Federal  Roister  (63  FR  11167,  March  6. 
1998). 

Alignment  for  the  row  containing 
FMP  species,  Bering  Sea  &  Aleutian 
Islands  Area  (BSAI)  Greenland  turbot,  is 
corrected.  Starting  with  species  code 
134,  values  for  columns  1  through  12 
move  left  one  column. 

Alignment  for  the  row  containing 
FMP  species,  BSAI  Yellowfin  sole,  is 
corrected.  Values  for  colimins  21 
through  31  move  left  one  column. 

The  tide  for  column  1  is  revised  from 
"Whole  food  fish  1"  to  read  "Whole  fish 
1, 2, 41,  92,  and  94,"  and  column  2  is 
removed.  All  of  the  codes  in  revised 
column  1  describe  whole  fish  product 
with  the  same  product  recovery  rate 
(PRR)  value.  The  different  codes 
describe  different  uses  of  the  whole  fish 
product  Additionally,  codes  92  and  94, 
describing  discard  codes,  are  removed 
from  the  last  column  and  added  to 
column  1  because  these  codes  describe 
product  rather  than  discards.  Code  M99 
is  removed  from  the  last  colunm 
because  this  code  is  r^laced  with  code 
41.  Code  41  is  added  to  column  1 
because  it  is  a  whole  fish  product.  Due 
to  these  revisions,  the  last  column. 
"Discards."  includes  only  codes  98  and 
99— whole  fish  discards. 

Reguktmy  text  published  in  the 
Federal  Ke^ater  (62  FR  60667, 
November  12, 1997)  introduced  ice  and 
slime  values  for  product  codes  5, 51, 54, 
55,  57,  and  58;  however,  codes  05  and 


55  were  inadvertently  omitted  bom 
Table  3  to  part  679  in  that  rule.  The 
recordkeeping  and  reporting  proposed 
rule  included  those  codes  in  Table  3  to 
part  679.  NMFS  did  approve  the  ice  and 
slime  values  for  product  codes  05  and 
55  and  this  final  rule  corrects  their 
onussion  from  Table  3  to  part  679. 

Alignment  for  the  row  containing 
FMP  species.  Skates,  is  corrected. 
Values  for  columns  7  and  12  move  right 
one  column. 

Values  for  FMP  species  under  column 
14,  Roe,  are  added.  These  values  were 
inadvertenUy  omitted  from  the 
proposed  rule  but  were  previously 
established  by  other  final  rules.  A  value 
of  0.08  is  added  for  FMP  species  118. 
119, 120, 122,  123, 125, 127,  and  134. 

A  footnote  is  added  to  explain  that  the 
product  weight  of  groundfish  is  divided 
by  a  PRR  to  obtain  round  weight,  and 
the  round  weight  of  halibut  is 
multiplied  by  the  conversion  rate  to 
obtain  product  weight. 

Table  7 — Communities  determined  to 
be  eligible  to  apply  for  community 
development  quotas.  Table  7  to  part  679 
is  revised  to  correct  the  spelling  of  a 
community  from  "Ugashi"  to 
"Ugashik." 

Tables  10  and  1 1— Current  GOA 
retainable  percentages  and  current  BSAI 
retainable  percentages.  Tables  10  and  11 
to  part  679  are  updated  to  include 
changes  published  in  the  Federal 
Regi^  (63  FR  13009,  March  17, 1998) 
that  add  "aggregate  forage  fish"  species 
as  a  bycatch  species. 

Table  10  to  part  679  is  updated  to 
include  changes  to  the  footnotes 
regarding  rockfish  pubUshed  in  the 
Federal  Register  (63  FR  11167,  March  6, 
1998). 

Table  11  to  part  679  is  updated  to 
include  the  addition  of  shortraker/ 
rougheye  rockfish  in  the  Aleutian 
Islands  as  a  bycatch  species  published 
in  the  Federal  Register  (63  FR  15334. 
March  31, 1998). 

Reporting  Areas 

COBLZ  or  RKCSA  area.  Paragraphs  at 
§679.5(a)  are  revised  to  clarify  recording 
requirements  for  C.  opilio  Bycatch 
Limitation  Zone  (OOBLZ)  or  Red  King 
Crab  Savines  Area  (RKCSA)  entries: 

Paragraph  (a)(7){v)(B)  is  revised  to 
include  a  cross  reference  to  Figures  1 
and  3  to  part  679,  which  describe 
reporting  areas  of  the  GOA  and  BSAI. 

Paragraph  (aM7)(v)(B)(J)  is  added  to 
clarify  what  must  be  reported  when  a 
haul  or  set  occurs  in  more  than  one 
reporting  area.  Paragraph  (aK7)(v)(B)(l) 
is  redesignated  and  revised  by  divicUng 
the  two  sentences  of  the  paragraph  into 
paragr^hs  (a)(7Xv)(BK^)  and 
(a)(7)(v)(B)(2)(/): 
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Paragraph  (a)(7)(v)(B)(2)(jj)  is  added  to 
clarify  instructions  on  recording  the 
COBLZ  or  RKCSA  areas  on  a  WPR. 

Paragraph  (a){7)(v)(B)(2)  is 
redesignated  as  (5)  and  revised  to  clarify 
instructions  on  recording  the  COBLZ  or 
RKCSA  areas  on  a  check-in/check-out 
report. 

Because  the  COBLZ  and  RKCSA  areas 
instructions  are  very  detailed  in 
paragraph  (a)(7),  redundant  text  was 
removed  from  paragraphs  (a)(8)(i). 
(a)(9)(i).and(a)(10)(i)(A). 

Recording  Weight 

Paragraphs  at  §679.5  are  revised  to 
clarify  recording  requirements  for 
weight  information: 

Paragraph  (a)(6)(iii)(H)  is  removed  as 
redundant,  since  weight  reporting 
information  is  found  at  (a)(8)(i)(B), 
(8)(ii)(A)  and  (B).  (9)(i)(B),  (9)(ii)(A)  and 
(B).  (10)(i)(B).  and  (10)(ii)(A)  through 
(D). 

Paragraphs  (a)(8)(ii)(A),  (a)(9)(ii)(A). 
and  (a){10)(ii)(A)  are  revised  to  clarify 
that  the  acciuBcy  required  for  reporting 
is  to  the  nearest  pound  (lb)  and  that  the 
appropriate  units  of  weight  must  be 
indicated  with  a  check  mark  in  the 
appropriate  box  whether  records  are  in 
lb  or  in  metric  tons. 

Paragraphs  (c)(2)(i)(A)  and  (ii)(A)  are 
revised  to  synchronize  the  estimate  of 
total  catch  weight  of  groundfish 
between  the  regulatory  text  and  the 
logbooks. 

Paragraph  (g)(3)(iii)(E)  is  revised  to 
add  a  cross  reference  to  paragraph 
679.5(a)(9)(i). 

Definitions— Section  679.2 

Added  Definitions.  Definitions  are 
added  for  the  terms,  "Primary  product," 
"Reprocessed  or  rehandled  product," 
and  "Unsorted  codend." 

Revised  Definitions.  The  definition  for 
the  term  "Fishing  trip"  is  revised  by 
adding  titles  to  definition  paragraphs 
(1),  (2).  and  (3);  and  by  revising  text  of 
paragraph  (3)  by  changing  the  words 
"part  E"  to  read  "subpart  E." 

The  term  "Transfer"  is  revised  to 
clarify  two  uses  of  the  term:  For 
purposes  of  groimdfish  fisheries  of  the 
GOA  and  BSAI  and  for  purposes  of  the 
IFQ/CDQ  fisheries. 

Removed  Definition.  The  definition 
for  "Processor"  is  removed  because  this 
term  is  a  vestige  of  the  Observer 
Research  Plan,  not  applicable  for  other 
regulatory  uses,  and  confusing  to  the 
industry. 

Applicability,  Federal  Fisheries 
Permit— Section  679.5(a)(1) 

The  paragraph  title  "Exemption  for 
vessels  less  than  60  ft  LOA"  is  added  to 
paragraph  (a)(l)(iii)  for  format 


consistency  because  the  other 
exemption  under  this  paragraph  was 
given  a  title  in  the  proposed  rule. 

Paragraph  (a)(l)(iv)(D)  is  removed  as 
not  applicable  to  Federal  regulations. 

Responsibility— Section  679.5(a)(3) 

Paragraph  (a)(3)(iii)  is  revised  to 
clarify  a  requirement  that  the  logbook  be 
signed  by  noon  of  the  day  following  the 
week-ending  date  of  the  weekly 
reporting  period. 

Participant  Identification  Information — 
Section  679.5(a)(5) 

Paragraph  (a)(5)(v)  is  removed  since 
the  information  "geographic  location  of 
operations"  is  no  longer  required. 
Paragraphs  (a)(5)(vi)  through  (viii)  are 
redesignated  as  (a)(5)(v)  through  (vii). 

Redesignated  paragraph  (a)(5)(vi)  is 
revised  to  clarify  the  recording  of 
representative  information  on  logbooks 
and  forms. 

Maintenance  of  Records — Section 
679.5(a)(6) 

Duplication  occurred  often  in  the 
current  regulatory  text  of  paragraphs 
(a)(7),  (a)(8),  and  (a)(9).  To  avoid  the 
confusion  that  often  results  from 
duplication,  several  paragraphs  are 
removed  or  revised  for  economy  of 
space. 

Page  numbering.  Paragraph 
(a)(6)(iii)(A)  is  revised  to  include 
instructions  on  numbering  pages 
through  two  or  more  logbooks  per  year. 
Page  nimibers  are  to  be  consecutive 
from  one  logbook  to  the  next,  so  the  new 
logbook  will  start  with  the  page  number 
that  follows  consecutively  the  last  page 
number  of  the  first  logbook. 

Date.  Paragraph  (a)(6)(iii)(B)  is  revised 
to  combine  the  text  of  four  paragraphs 
concerning  catcher  vessel  and  shoreside 
processor  date  information  in  two 
different  locations  on  the  logsheet. 

Processor  type.  Paragraph  (a)(6)(iii)(I) 
is  removed  as  redundant,  because 
processor  type  information  is  required 
at  paragraph  (h)(3)(i)(E)  for  a  mothership 
or  catcher/processor  check-in/check-out 
report,  at  paragraph  (i)(3)  for  the  WPR, 
and  at  paragraph  (j)(4)  for  the  daily 
production  report  (DPR). 

Reporting  area.  Paragraph  (a)(6)(iii)(E) 
is  removed  as  redundant  because 
reporting  area  information  is  required  at 
paragraph  (a)(7)(v)(B). 

Species  codes.  Paragraph  (a)(6)(iii)(F) 
is  removed  as  redundant  because 
species  code  information  is  required  at 
paragraphs  (a)(8)(i)(A).  (a)(9)(i)(A).  and 
(a)(10){i)(A). 

Original/revised  report.  Paragraph 
(a)(6)(iii)(G)  is  redesignated  as 
paragraph  (a)(6)(iii)(E)  because  current 
paragraphs  (E)  and  (F)  are  removed  for 


the  reasons  stated  above.  Newly 
designated  paragraph  (a)(6)(iii)(E)  is 
revised  to  exempt  the  DFL,  EKJL.  or 
DCPL,  since  these  logbooks  do  not  have 
this  data  requirement. 

Active  and  Inactive  Periods — Section 
679.5(a)(7) 

Paragraph  (a)(7)  is  reconstructed  to 
integrate  regulatory  text  from  several 
sections  into  this  one  section,  to  group 
similar  topics  together,  to  remove 
duplicate  text,  to  add  paragraph  titles 
for  visual  clarity,  and  to  create  format 
consistency  in  regulatory  text  in  order  to 
increase  readability. 

Paragraph  titles  are  added  to 
paragraphs  (a)(7)(i)  through  (7)(vi)  and 
(a)(7)(v)(A)  through  (E). 

Paragraphs  (a)(7)(i),  (iii),  (iv).  and 
(vi)(A)  through  (D)  are  revised  to  specify 
the  requirement  is  for  entries  in  the 
DFL,  DCL,  and  DCPL. 

Paragraph  (a)(7)(v)(C)  is  revised  to 
clarify  the  requirement  to  record 
nimiber  of  observers. 

Inactive  period.  Paragraph  (a)(14)(i)(B) 
is  redesignated  as  paragraph 
(a)(7)(iii)(B),  and  paragraph  (a)(7)(iii)  is 
now  paragraph  (a)(7)(iii)(A). 

Gear  type.  Paragraph  (a)(7)(v)(A)(2)  is 
revised  to  be  consistent  in  format  with 
the  other  paragraphs  of  this  section. 

Paragraph  (a)(7)(v)(A)(4)  is  revised  to 
incorporate  requirements  for  both  a 
catcher/processor  and  a  mothership 
when  more  than  one  gear  type  is  used 
to  harvest  groundfish  in  the  same 
reporting  area. 

A  new  paragraph  (a)(7)(v)(A)(5)  is 
added  to  clarify  that  a  shoreside 
processor  can  use  the  gear  type  "PTR 
TRANSFER"  in  the  DCPL,  but  cannot 
record  this  gear  type  in  a  WPR. 

Delivery  information.  Paragraph 
(a)(7)(v)(F),  which  describes  buying 
station  delivery  information,  is 
redesignated  as  (a)(15)(x)  and  revised  to 
remove  duplicate  text. 

Active,  no  fishing  activity.  Paragraph 
(a)(7)(vi)  is  redesignated  as  paragraph 
(a)(7)(vi)(A),  and  a  paragraph  title  is 
added.  Paragraphs  (a}(7)(vii)  through 
(ix)  are  redesignated  as  (a)(7)(vi)(B) 
through  (D),  and  paragraph  titles  are 
added. 

Landings  Information — Section 
679.5(a)(8)  ^ 

Paragraph  titles  are  added  to 
paragraphs  (a)(8)(i)  and  (a)(8)(ii). 

Paragraph  (a)(8)(i]  is  redesignated  as 
paragraph  (a){8)(i)(A). 

Paragraphs  (i)(3)(ii)  and  (i)(4)(ii)  are 
combined  and  redesignated  as 
paragraph  (a)(8)(i)(B)  to  clarify 
requirements  for  reporting  landings  on  a 
WPR  and  DPR. 
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Paragraph  (a)(8)(iii),  which  provides 
requirements  for  reporting  "no 
landings,"  is  redesignated  as  (a)(8)(iJ(C). 

Introductory  paragraph  (a)(8)  is 
redesignated  as  introductory  paragraph 
(a){8)(i). 

Paragraph  (a)(8)(ii)  is  revised  to 
remove  time-limit  language  that  is 
required  at  paragraph  (f)(2). 

Paragraph  (a)(^)(n)(A)  is  revised  to 
clarify  that  daily  landings,  if  recorded  in 
lb.  must  be  recorded  to  the  nearest  lb, 
or  to  at  least  the  nearest  0.001  mt.  and 
to  indicate  with  a  check  mark  in  the 
appropriate  box  whether  records  are  in 
lbs  or  in  metric  tons. 

Paragraph  (a)(8)(ii)(B)  is  removed, 
because  the  format  of  the  shoreside 
processor  DCPL  currently  allows  for 
records  for  one  weekly  reporting  period 
to  appear  on  one  page,  if  all  factors  are 
the  same. 

Paragraph  (a)(8)(ii)(C)  is  revised  to 
clarify  calculation  requirements  and  is 
redesignated  as  para^ph  (a)(9)(ii)(B). 

Paragraph  titles  are  added  to 
paragraphs  (a)(8)(ii)(A)  and  (B). 

Product  Information — Section 
679.5(a)(9) 

Paragraph  (a)(9)(i)  is  redesignated  as 
(a)(9)(i)(A)  and  is  revised  by  removing 
the  text  "whether  in  Alaska  State  waters 
or  Federal  waters"  and  by  adding  the 
text  "COBLZ  or  RKCSA  area  if 
applicable  under  paragraph  (a)(7)(v)(B) 
of  this  section." 

Introductory  paragraph  (a)(9)  is 
redesignated  as  (a)(9)(i)  and  is  revised. 
The  words  "where  required"  are 
removed  because  the  paragraph  is 
reorganized  so  that  each  paragraph 
addresses  a  separate  requirement. 

Paragraphs  feK3)(iii)(E),  (i)(3)(iv)  and 
(j)(4)(iii)  are  combined  and  redesignated 
as  paragraph  (a)(9)(i)(B)  to  clarify 
requirements  for  reporting  product 
information  on  a  WPR  or  DPR  or 
products  shipped  or  received  on  a  PTR. 

Paragraph  (a)(9)(ii)  is  redesignated  as 
(a)(9)(ii)(A). 

A  new  introductory  paragraph 
(a)(g)(ii)  is  added. 

Paragraph  (a)(9)(v),  which  provides 
requirements  for  reporting  "no 
production,"  is  redesignated  as 
(a)(9)(i)(C). 

Paragraph  (a}(9)(iii)  is  redesignated  as 
(a)(9)(ii)(B)  and  revised  to  clarify 
calculation  of  cumulative  total  weight. 

Paragraph  (a)(9)(iv)  is  redesignated  as 
(a)(9)(iii). 

Discard  or  Donate  Information — Section 
679.5(a)(10) 

Introductory  paragraph  (a)(10)  is 
added. 

Paragraph  (a)(10)(i)(A)  is  revised  to 
include  a  cross  reference  to  prohibited 
species  information. 


Paragraph  (a)(10)(i)(B),  which 
provides  requirements  for  reporting  no 
discards  or  donations,  is  redesignated  as 
(a)(10)a)(C). 

A  new  paragraph  (a)(10)(i)(B)  is 
added,  which  incorporates  various 
regulatory  requirements  for  reporting 
discards  or  donations  on  a  WPR  or  DPR 
that  also  appear  in  the  logbook 
instruction  manuals  and  on  the  WPR 
and  DPR. 

Paragraph  (a)(10)(u)(A)  is 
incorporated  into  (c)  introductory 
paragraph. 

Paragraph  (a)(10)(ii)(B)  is  redesignated 
as  (c)(6)(i). 

Paragraph  (a)(10)(ii)(C)  is  redesignated 
as  (c)(8)(ii). 

Paragraphs  (a)(10)(i)(C)(l)  through  (3) 
are  redesignated  as  (a)(10)(ii)(A)  through 
(C). 

Paragraphs  (a)(10)(ii)(A)  and  (B)  are 
revised  to  emphasize  discard  or 
donation  weight  accuracy  reqiurements 
and  to  clarify  that  the  cumulative 
summaries  for  the  weekly  reporting 
period  are  to  be  by  species,  reporting 
area,  gear  type,  COBLZ  or  RKCSA  area 
if  applicable,  and  CDQ  number.  Also  the 
instruction  to  make  a  check  mark  in  the 
box  to  indicate  lb  or  metric  tons  is 
added  from  the  instructions  on  the 
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Paragraph  (a)(10)(i)(C)(4)  is 
redesignated  as  (a](10)(ii)(D). 

Paragraph  titles  are  added  to 
{a)(10)(ii)(A)  through  (D). 

Paragraph  (a)(10)(iii)(B)  is  removed  as 
redundant,  since  the  same  information 
is  foimd  at  (d)(2)(ii). 

Paragraph  (a)(10)(iii)(C)  is 
redesignated  as  (d)(2)(ii)(B),  which 
presents  time  limits  for  submittal  of  the 
blue  discard  DFL  copy  and  is  clarified. 

Paragraph  (a)(10)(iv)  is  removed  as 
redundant  since  the  same  information  is 
found  at  (c)(2)(ii)(B). 

Paragraph  (a)(10)(v)(A)  is  removed  as 
redundant  since  the  same  information  is 
found  at  (e)(l)(ii). 

Paragraph  (a)(10)(v)(B)  is  removed  as 
redimdant  since  the  same  information  is 
foun4  at  (a)(10)(ii). 

Paragraphs  (a)(10)(v)(C)  through  (E) 
are  redesignated  as  (e)(2)(iii)(A)  through 
(C)  and  (f)(2)(iii)(A)  through  (C). 

Contract  processing — Section 
679.5(a)(ll) 

Paragraph  (a)(ll)  is  revised  to  require 
that  either  a  fisheries  permit  or  a 
processor  permit  number  must  be 
recorded  rather  than  both  and  to  add 
notations  that  a  WPR  or  DPR  are 
maintained  in  the  same  manner  as  the 
DCPLs. 

The  information  contained  in 
paragraph  (a)(ll){ii)  is  integrated  into 
(a)(ll)(i)(A)  and  (B),  and  paragraph 
(a)(ll)(ii)  is  removed. 


Submittal,  Retention,  and  Distribution 
ofLoglbooks  and  Forms — Section 
679.5(a)(14) 

In  response  to  industry's,  U.S.  Coast 
Guard's,  and  NMFS  Enforcement's 
requests  for  a  simpler  procedure  for 
logbook  distribution  requirements, 
paragraph  (a)(14)  is  revised  to 
consolidate  materials  from  paragraphs 
(a)(14),  (a)(15),  and  (a)(16)  and  from 
several  other  sections  of  the  regulations. 
This  consolidation  provides  instructions 
on  logbook  and  forms  submittal,  records" 
retention,  and  integration  of  buying 
station  records.  In  addition,  duplicate 
text  is  removed  from  the  regulations. 
Paragraphs  (a)(l5)  and  (a)(16)  are 
removed. 

The  titles  of  paragraphs  (a)(14)  and 
(a)(14)(i)  are  revised  to  change  the 
words  "reports  and  forms"  to  read 
"forms,"  because  there  are  no  reports 
due  to  NMFS  other  than  forms. 

Descriptions  of  logbooks  are  added 
and  a  requirement  is  revised  to  clarify 
that,  if  a  catcher  vessel  delivers  an 
unsorted  codend,  the  catcher  vessel's 
blue  DFL  copy  should  be  removed  from 
the  logbook  and  discarded. 

Delivery  Information — Buying  Station, 
Mothership,  and  Shoreside  Processor — 
Section  679.5(a)(15) 

In  response  to  requests  for  a  simpler 
procedure  for  delivery  information 
requirements,  a  new  paragraph  (a)(15)  is 
added  to  consolidate  delivery 
information  requirements  for  buying 
stations,  motherships,  and  shoreside 
processors  by  combining  delivery  text 
from  (d)(2)(ii)— buying  station,  {e)(2)— 
mothership,  and  (f)(2) — shoreside 
processor.  Additionally,  redundant  text 
is  removed  from  the  regulations,  and 
paragraph  (a)(15)(ii)  is  added  to  clarify 
documentation  requirements  for  transfer 
of  groundfish  products  between 
processors. 

Catcher  Vessel  DFL  and  Catcher/ 
Processor  DCPL— Section  679.5(c) 

Introductoiy  paragraph  (c)  is  added. 

The  titles  of  paragraphs  (c)(2)(i)  and 
(cK2)(ii)  are  revised  to  add  references  to 
DFL  and  DCPL,  resnectively. 

Paragraph  (c)(2)(ij(D)  is  revised  to 
change  the  cross  reference  to  a  discard 
exemption  paragraph  frt>m  (a)(10)(ii)(B) 
to(c)(6)(i). 

Paragraph  (c)(5)  is  revised  to  specify 
that  the  requirements  in  this  paragraph 
are  for  vessels  using  fixed  gear. 

Paragraphs  (c)(5)ri)  and  ui)  are  revised 
to  clarify  that  IFQ  information  is 
recorded  in  the  DFL  in  two  categories: 
(1)  identification  of  permits  and  (2) 
landings. 

Paragraph  (c)(6)  is  added, 
incorporating  information  from 
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paragraph  (a)(10)  and  is  clarified  to 
indicate  that  the  blue  DFL  copy  should 
be  removed  and  discarded  if  catcher 
vessel  delivery  is  an  unsorted  codend. 

Buying  Station  DCL— Section  679.5(d) 

Paragraphs  (d)(2)(i)  and  (ii)  are 
incorporated  into  paragraph  (a)(15). 

Paragraph  (d)(1)  is  redesignated  as 
(d)(2). 

Paragraph  (d)(l)(i)  is  redesignated  as 
(d)(2)(i)  and  is  revised  to  simplify 
regulatory  language  regarding  delivery 
information. 

Paragraph  (d)(l)(ii)  is  split  and 
redesignated  as  (d)(2)(ii),  incorporating 
language  regarding  discard  or  donation 
time-limit  information,  and  as  (d)(2)(iii) 
incorporating  time-limit  language 
regarding  recording  of  all  other 
information. 

New  paragraph  (d)(2)(ii)  is  revised  to 
incorporate  discard  or  donation 
information  found  in  paragraph 
(a)(10)(iii)  and  in  the  1998  instruction 
manual. 

A  new  paragraph  (d)(1)  is  added  to 
provide  recording  requirements  for 
discard  or  donation  information  specific 
to  a  buying  station,  formerly  paragraph 
(a)(10)(iii)(A). 

Mothership  DCPL— Section  679.59(e) 

Paragraph  (e)(2)  is  incorporated  into 
(a)(15). 

Paragraph  (e)(1)  is  redesignated  as 
(e)(2). 

A  new  paragraph  (e)(1)  is  added  to 
attain  structural  uniformity  with  other 
sections  of  the  regulations  and  to 
incorporate  discard  or  donation 
recording  requirements  specific  to  a 
mothership  foimd  in  paragraph 
(a)(10)(v). 

Redesignated  paragraph  (e)(2)(i)  is 
revised  to  provide  an  exemption  firom 
recording  IR/IU  species  information  in 
logbooks  within  the  time  limit  of  2 
hours  after  receipt  of  each  groimdfish 
delivery.  This  time  limit  was  not 
intended  to  apply  to  these  species,  but, 
by  placement  in  the  logbook  format,  the 
ER/IU  was  imintentionally  included  in 
the  2-hour  time  limit. 

Redesignated  paragraph  (e)(2)(ii)  is 
revised  to  incorporate  a  time  limit  for 
recording  product  information  formerly 
found  in  paragraph  (a)(9)(ii). 

Paragraph  (e)(2)(iii)  is  added  to 
incorporate  a  time  limit  for  recording 
discard  or  donation  information 
formerly  found  in  paragraphs 
(a)(10)(v)(A)  and  (a)(16)(iv)  and  to 
clarify  the  existing  intention  that 
catcher  vessel  and  buying  station 
discard  or  donation  information  be 
incorporated  into  the  mothership  DCPL 
within  existing  time  limits. 

Paragraph  (e](2)(iv)  is  added  to 
incorporate  a  time  limit  for  recording  all 


other  information  formerly  found  in 
paragraph  (e)(l)(ii). 

Shoreside  Processor  DCPL— Section 
679.5(f) 

Paragraph  (f)(2)(i)  is  incorporated  into 
(a)(15). 

Paragraph  (f)(1)  is  redesignated  as 
(f)(2),  and  an  introductory  paragraph  is 
added. 

Paragraphs  (f)(l)(i)  and  (ii)  are 
redesignated  as  (f)(2)(i)  and  (ii), 
respectively,  and  redesignated 
paragraph  (0(2)(ii)  is  revised  to  separate 
recording  requirements  for  discard  or 
donation  information  specific  to  a 
shoreside  processor  that  was  formerly 
found  in  paragraphs  (a)(8)(ii),  (a)(9)(ii). 

and  (f)(l)(ii). 

Paragraph  ({)(2)(iii)  is  added  to 
incorporate  a  time  limit  for  recording 
discard  or  donation  information  that 
was  formerly  foimd  in  paragraphs 
(f)(l)(ii),  (a)(10)(v)(A),  and  (a)(16)(iv) 
and  to  clarify  the  existing  intention  that 
catcher  vessel  and  buying  station 
discard  or  donation  information  be 
incorporated  into  the  shoreside 
processor  DCPL  within  existing  time 
limits. 

Paragraph  (f)(2)(iv)  is  added  to 
incorporate  a  time  limit  for  recording  all 
other  information  formerly  found  in 
paragraph  (f)(l)(ii). 

Product  Transfer  Report  (PTR)— Section 
679.5(g) 

Paragraph  (g)(l)(i)  is  redesignated  as 
(g)(1)  and  is  revised  to  clarify  that  a  PTR 
is  required  for  transfer  of  donated 
prohibited  species  and  to  reference 
existing  exemptions  to  the  PTR 
requirement. 

Paragraphs  (g)(l)(ii)  and  (iii)  are 
redesignated  as  (g)(l)(i)  and  (ii), 
respectively. 

Redesignated  paragraph  (g)(l)(i)  is 
revised  to  replace  code  M99  (defined  as 
"discard,  o^ite  transfer.  Discarded  fish 
that  are  transferred  to  any  offisite  facility 
for  reduction  to  fish  meal  or  fish  oil") 
with  code  41  (defined  as  "whole  fish/ 
destined  for  offsite  fish  meal 
production").  Paragraph  (g)(l)(i)is 
further  revised  to  clarify  that  a  PTR  is 
not  required  for  transfer  of  code  41 
groundfish  products  or  of  code  99 
discards. 

Paragraph  (g)(1)  is  revised  to  clarify 
and  simpUfy  PTR  requirements  and  to 
remove  the  requirement  for  completion 
of  one  PTR  for  each  transfer  of 
groimdfish  in  the  specific  cases  of  daily 
aggregated  bait  sales  (paragraph 
(g)(l)(ii))  and  daily  aggregated  over-the- 
counter  sales  for  himian  consimiption 
(paragraph  (g)(l)(iii)).  This  removal  of 
the  requirement  is  accompanied  by 
revision  or  addition  of  the  followring 


paragraphs  that  address  the  recording  of 
aggregated  bait  transfer  or  over-the- 
counter  sales  on  a  PTR:  (g)(3)(ii)(C)(2) 
and  (3)  to  integrate  specific 
requirements  for  recording  "agent;" 
(g)(3)(ii)(D)(4)  and  (5)  to  integrate 
specific  requirements  for  recording 
"intended  first  destination;" 
(g)(3)(ii)(E)(l)(j)  and  (//)  and 
(g)(3)(ii)(E)(2)(iV)  and  (v)  to  include 
former  paragraph  (g)(l)(iii)  for  recording 
start  and  finish  "date  and  time  of 
product  transfer." 

Paragraph  (g)(l)(iv)  is  added  to 
remove  the  requirement  for  completion 
of  a  PTR  for  each  transfer  of  IFQ  or  CDQ 
sablefish  in  the  specific  case  of  a 
processor  operator  or  manager  that  is 
also  an  IFQ  registered  buyer.  This 
change  relieves  a  duplicate  reporting 
burden. 

Paragraph  (g)(2)(iii)  is  added  to  clarify 
that  a  PTR  copy  does  not  accompany  a 
groundfish  shipment  or  an  offload. 

Paragraph  (g)(3)(i)  is  revised  to 
achieve  imiform  paragraph  structure 
within  the  regulations  and  to  include 
cross  references  to  paragraphs  679.5(a) 
and  (b), 

Paragraphs  (g)(3)(i)(A)  and  (D)  are 
removed,  since  this  information  has 
been  included  in  paragraphs 
(a)(6)(iii)(E)  and  (a)(5)(vi),  respectively. 

Paragraphs  (g)(3)(i)(B),  (C),  and  (E)  are 
redesignated  as  (g)(3)(i)(A)  through  (C). 
respectively. 

Paragraph  (g}(3)(i)(C)  is  revised  to 
remove  reference  to  participation 
information  found  at  paragraph  (a)(5). 

Paragraph  (g)(3)(ii](C]  is  revised  to 
remove  "transport  company"  from  the 
definition  of  the  term  "Agent"  so  that 
the  term  refers  only  to  "buyer  or 
distributor."  This  change  allows  NMFS 
to  determine  the  name  of  the  processor 
or  the  buying  station  receiving  the 
shipment. 

Paragraphs  (g)(3)(ii)(E)(I)  and  (2)  are 
revised  to  add  a  cross  reference  to 
exceptions. 

A  title  is  added  to  paragraphs 
(g)(3)(ii)(E)(l)  through  (3)  for  clarity  and 
uniform  paragraph  structure. 

Paragraph  (g)(3)(ii)(E)(2)(ii)  is  revised 
to  add  the  words  "of  the  day"  between 
"truck"  and  "leaves." 

Paragraph  (g)(3)(ii)(E)(2)(ii7)  is  revised 
to  remove  a  cross  reference  to  paragraph 
(a)(6)(iii). 

Paragraph  (g)(3)(ii)(F)  is  revised  to 
require  that  "position  coordinates"  be 
more  acciirately  defined  in  terms  of 
latitude  and  longitude  in  degrees  and 
minutes  as  stated  in  the  instruction    . 
manual. 


Cheek-in/Check-out  Report— Section 
679.5(h) 

Paragraphs  (h)(2)(i)(B)(i)  and  (ii)  and 
(h)(2)(ii)(B)(i)  and  (ii)  are  redesignated 
as  (h)(2)(i)(B)(l)  and  [2]  and 
(h)(2)(ii)(B)(l)  and  [2),  respectively,  to 
correct  paragraph  designations. 

Paragraphs  (h)(3)(i)(A)(5)  and 
(h)(3)(i)(B)(5)  are  added  to  request 
processor  type.  This  information  was 
formerly  included  in  paragraph 
(h)(3)(i)(D)  before  the  proposed  rule 
revisions. 

The  terms  "date,"  "time,"  and 
"position  coordinates"  are  removed 
throughout  §  67g.5(h),  and  the  tenns 
"date  (month-day-year),"  "time  (to  the 
nearest  hoiu*.  A.l.t.),"  and  "latitude  and 
longitude  of  position  in  degrees  and 
minutes"  are  added  to  clarify  these 
terms. 

Weekly  Production  Report— Section 
679.5(i) 

Paragraph  (i)(3)  is  revised  to  reformat 
the  paragraph  and  to  request  processor 
type.  This  information  was  formerly 
included  in  paragraph  (i)(3)(i)(D)  before 
the  proposed  rule  revisions. 

Paragraphs  (i)(3)(ii)  through  (iv)  are 
consolidated,  respectively,  into 
paragraphs  (a)(8)  through  (10). 

Para^aph  (i)(3)(v)  is  consolidated  into 
paragraph  (a)(15). 

Daily  Production  Report — Section 
679.5(j) 

Paragraph  (j)(4)  is  revised  to  request 
processor  type. 

Paragrapns  (j)(4)(i)  through  (iii)  are 
consolidated  into  paragraphs  (a)(8) 
through  (10),  respectively. 

U.S.  Vessel  Activity  Report — Section 
679.5(k) 

Paragraphs  (k)(2)(i)(A)  through  (C)  are 
consolidated,  respectively,  into 
paragraphs  (a)(6)(iii)(E),  (a)(5),  and 
(a)(5)(vi). 

The  requirement,  formerly  at 
paragraph  (k)(2)(i)(C),  for  recording  the 
date  the  VAR  was  completed  is  removed 
because  this  no  longer  appears  on  the 
VAR. 

Paragraphs  (k)(2)(i)P)  through  (I)  are 
redesignated  as  (k)(2)(i)(A)  through  (F). 

A  sentence  is  added  at  the  end  of  both 
redesignated  paragraphs  (k)(2)(i)(A)  and 
(B)  to  clarify  die  terms  "retiun"  and 
"depart,"  respectively. 

Redesignated  paragraph  (k)(2)(i)(C)  is 
revised  to  clarify  the  recording  of  "port 
of  landing." 

Redesignated  paragraph  (k)(2)(i)(E)  is 
revised  to  clarify  that  the  time  is 
recorded  in  Greenwich  mean  time. 

Redesignated  paragraph  (k)(2)(i)(F)  is 
revised  to  clarify  the  recording  of 
latitude  and  longitude  of  position. 


IFQ  Recordkeeping  and  Reporting 
Requirements — Section  679.5(1) 

This  section  is  reorganized  to  clarify 
the  requirements. 

The  term  that  means  NMFS 
Enforcement  Division,  Alaska  Region  in 
Juneau,  Alaska,  is  standardized  to  read 
"NMFS  Enforcement,  Jimeau," 
wherever  it  appears. 

Some  requirements  on  the  back  of  the 
Registered  Buyer  Permit  that  were 
referred  to  in  regulations  are  moved  into 
regulatory  text. 

Introductory  paragraph  (1)  is  revised 
by  adding  types  of  reports  discussed  in 
the  section. 

The  title  to  paragraph  (1)(1)  is  revised 
to  read  "Prior  Notice  of  IFQ  Landing." 

The  title  of  paragraph  (l)(l)(i)  is 
revised  to  read  "AppUcability." 

Paragraph  (l)(l)(i)(A)  is  redesignated 
as  (l)(l)(ii),  the  tide  "time  limits"  is 
added;  and  the  word  "notification"  is 
replaced  with  "prior  notice." 

Paragraph  (l)(l)(i)(B)  is  redesignated 
as  (l)(l)(iii).  the  title  "information 
required"  is  added;  the  word 
"notification"  is  replaced  with  "prior 
notice";  and  the  words  "to  whom  the 
IFQ  halibut  or  IFQ  sablefish  will  be 
landed"  are  replaced  with  "who  will  be 
responsible  for  completion  and 
submission  of  the  IFQ  landing 
report(s)." 

Paragraph  (l)(l)(i)(C)  is  redesignated 
as  (l)(l)(iv);  a  title  "Exemption"  is 
added;  the  word  "IFQ"  is  added  before 
the  word  "weight";  and  a  cross 
reference  is  corrected  to  read 
§  679.42(c)(2). 

Paragraph  (l)(l)(i)(D)  is  redesignated 
as  (l)(l)(v),  and  the  title  "Revision  to 
prior  notice"  is  added. 

Paragraph  (l)(l)(ii)  is  redesignated  as 
(1)(2)  and  the  title  is  revised  to  read 
"Landing  report." 

Paragraph  (l)(l)(ii)(A)  is  redesignated 
as  (l)(2)(i)  and  the  title  "Applicability" 
is  added. 

A  new  paragraph  (l)(2)(ii)  is  added 
with  the  title  "Electronic  reporting." 

A  new  paragraph  (l)(2)(ii)(A)  is  added 
from  the  back  of  the  Registered  Buyer 
Permit,  the  first  three  sentences  from  the 
first  paragraph  imder  the  tide  "Manner 
of  reporting;  the  first  term  "NMFS"  is 
replaced  with  "NMFS  Enforcement, 
Jimeau"  and  the  second  and  third 
"NMFS"  are  replaced  with  "NMFS, 
Alaska  Region;"  the  terms  "local  NMFS 
Enforcement  Clearing  Officer"  are 
replaced  with  "clearing  officer"  to 
standardize  the  term. 

A  new  paragraph  (l)(2)(ii)(B)  is  added 
from  the  back  of  the  Registered  Buyer 
Permit,  the  second  sentence  from  the 
second  paragraph  under  the  title 
"Manner  of  reporting." 


A  new  paragraph  (l)(2)(ii)(C)  is  added 
from  the  back  of  the  Registered  Buyer 
Permit,  the  third  paragraph  under  the 
title  "Manner  of  reporting;"  the  first 
sentence  is  reorganized;  the  words 
"until  the  IFQ  accoimt(s)  is  pro^rly 
debited"  are  added;  the  word 
"properly"  is  added  before  the  word 
"debited"  in  the  second  and  third 
sentences;  and  the  words  "pursuant  to 
paragraph  (1)(7)  of  this  section"  are 
added  to  the  last  sentence. 

New  paragraphs  (l)(2)(iii)  and  (iii)(A) 
are  added  firom  the  back  of  the 
Registered  Buyer  Permit;  the  last 
sentence  of  the  first  paragraph  under  the 
title  "Maimer  of  reporting;"  the  words 
"pursuant  to  paragraph  (f)(2)(ii)  of  this 
section"  are  added  after  the  word 
"granted";  and  the  word  "Once"  is 
replaced  by  "If'  at  the  beginning  of  the 
first  paragraph. 

A  new  paragraph  (l)(2)(iii)(B)  is  added 
fit>m  the  manual  landing  report  to 
indicate  required  signatures. 

Paragraph  (l)(l)(iiT(B)  is  redesignated 
as  (l)(2)(iv);  the  title  "Time  limits  and 
submittals"  is  added;  and  the  word 
"IFQ"  is  added  before  the  words 
"cardholder"  and  "cardholder's." 

Paragraphs  (l)(l)(ii)(B)(l)  and  (B)(2) 
are  renumbered  to  (l)(2)(iv)(A)(l)  and 
(2),  respectively;  paragraph 
(l)(2)(iv)(A)(2)  is  revised  by  adding  the 
word  "IFQ"  before  the  word  "weight;" 
the  cross  reference  is  corrected  to  read 
§  679.42(c)(2). 

A  new  paragraph  (l)(2)(iv){B))  is 
added  firom  the  back  of  the  Registered 
Buyer  Permit,  last  part  of  the  first 
sentence  of  the  second  paragraph  under 
the  tide  "Manner  of  reporting;"  the 
words  "and  the  IFQ  accounts  properly 
debited  as  defined  in  paragraph 
(l)(2)(ii)(C)  of  this  section"  are  added 
after  the  word  "completed;"  and  the 
words  "offioad  of  IFQ  landing"  are 
changed  to  read  "IFQ  landing." 

Paragraph  (l)(l)(iii)(A)  is  redesignated 
as  (l)(2)(v). 

Paragraph  (l)(l)(iii)(B)  is  redesignated 
as  (l)(3)(i)(C). 

Paragraph  (l)(l)(iv)  is  redesignated  as 
(l)(2)(vi)  and  is  revised  by  removing 
"product  type  landed"  and  "scale 
weight  of  the  product  at  the  time  of 
landing"  and  by  adding  "the  harvesting 
vessel's  ADF&G  number;  the  Alaska 
State  fish  ticket  ntmiber(s)  for  the 
landing;  the  ADF&G  statistical  area  of 
harvesiby  the  IFQ  cardholder,  if 
ADF&G  statistical  area  is  bisected  by  a 
line  dividing  two  IFQ  regulatory  areas, 
the  IFQ  regulatory  area  of  harvest 
reported  by  the  IFQ  cardholder:  for  each 
ADF&G  statistical  area  of  harvest 
reported  by  the  IFQ  cardholder,  the 
pitxiuct  code  landed  and  initial  accurate 
scale  weight  made  at  the  time  offloading 
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commences  for  IFQ  species  sold  and 
retained." 

Paragraph  (1)(2)  is  redesignated  as 
(1)(3),  and  the  title  is  revised  to  read 
"Shipment  report." 

Paragraphs  (l)(2)(i)  and  (l)(2)(i)  (A) 
and  (B)  are  consolidated  and 
redesignated  as  (l)(3)(i)  and  (l)(3)(i)(A) 
respectively,  and,  the  title  of  (l)(3)(i)  is 
revised  to  read  "Requirement." 

A  new  paragraph  (l)(3)(i)(B)  is  added 
from  the  back  of  the  Registered  Buyer 
Permit,  fourth  paragraph  under  the  title 
"Manner  of  reporting"  is  revised  by 
changing  the  words  "of  IFQ  species 
commenced  to  leave  the  landing  site"  to 
read  "commenced." 

Paragraph  (l)(2)(i)(C)  is  redesignated 
as  (l)(3)(i)(C),  and  paragraph  (l)(2)(i)(D) 
is  redesignated  as  {l)(3)(iii). 

Paragraph  (l)(2)(ii)(A)  is  removed 
since  the  requirements  in  the  back  of  the 
Registered  Buyer  are  incorporated  into 
the  regulations  with  this  final  rule. 

Paragraph  (l)(2)(ii)(B)  is  redesignated 
as  (l)(3)(ii):  a  title  is  added  to  read 
"Information  required." 

Paragraph  (l)(2)(ii)(C)  is  removed  as 
duplicate. 

Paragraphs  (l)(2)(iii),  (iii)(A),  (iii)(B), 
and  (iii)(C)  are  removed  as  duplicates. 

Paragraph  (l)(2)(iv)(C)  is  redesignated 
as  (l)(3)(iv);  a  title  is  added  to  read 
"Dockside  sale;"  the  words  "A 
registered  buyer  conducting  dockside 
sales  must  issue  in  lieu  of  a  shipment 
report"  are  added  at  the  beginning  of  the 
sentence;  and  the  words  "through  a 
dockside  sale"  are  removed. 

Paragraphs  (l)(2)(iv)(A),  (B),  and  (D) 
are  removed  as  duplicate. 

Paragraph  (l)(2)(v)  is  redesignated  as 
(1)(4),  and  the  title  is  revised  to  read 
"Transshipment  authorization." 

Paragraph  (1)(3)  is  redesignated  as 
(1)(5);  the  title  is  revised  to  read  "Vessel 
clearance;"  and  the  words  "the 
clearing"  are  replaced  with  "a  clearing." 

Paragraph  (l)(3)(i)  is  redesignated  as 
(l)(5)(i),  and  the  words  "a  person"  are 
replaceid  with  "the  vessel  operator"  to 
clarify  the  requirement. 

A  new  paragraph  title  "Location  of 
clearance"  is  added  as  (l)(5)(iii). 

Paragraph  (l)(3)(ii)  is  redesignated  as 
(l)(5)(iii)(A);  the  words  "A  vessel 
obtaining  prelanding  written  clearance" 
are  replaced  with  "A  vessel  operator 
intending  to  obtain  a  prelandhig  written 
clearance  for  the  vessel;"  and  the  word 
"first"  is  added  before  the  word 
"provide." 

Paragraph  (l)(3)(iii)  is  redesignated  as 
(l)(5)(iii)(B),  and  the  title  is  revised  to 
read  "State  other  than  Alaska,  Departiire 
report." 

Paragraph  (l)(3)(iii)(A)  is  redesignated 
as  (l)(5)(iii)(B)(l). 

Paragraph  (l)(3)(iii)(B)  is  redesignated 
as  (l)(5)(iu)(B)(2)  and  a  title  is  added. 


Paragraph  (l)(3)(iv)  is  redesignated  as 
(l)(5){iii)(C);  and  the  article  "a"  is  added 
between  "obtain"  and  "vessel." 

Paragraph  (l)(3)(v)  is  redesignated  as 
(l)(5)(iv)(D). 

Tide  for  paragraph  (l)(3)(vi)  is 
removed. 

Paragraph  (l)(3)(vi)(A)  is  redesignated 
as  (l)(5)(iiKA). 

Paragraph  (l)(3)(vi)(C)  is  redesignated 
as  (l)(5){ii)(B). 

Paragraph  (l){3)(vi)(B)  is  redesignated 
as  (l)(5)(iv),  and  a  title  is  added  to  read 
"Permits  and  cards." 

Paragraphs  (l)(3)(vii)  and  (viii)  are 
redesignated  as  (1)(5)  (v)  and  (vi). 

Consolidated  Weekly  ADFB-G  Fish 
Tickets  From  Motherships— Section 
679.5(m) 

Paragraphs  (m)(2)(i),  (m)(2)(i)(A),  and 
(m)(2){iv)(F)  are  revised  to  clarify  that 
the  permit  referred  to  is  a  Commercial 
Fisheries  Entry  Commission,  or  a  CFEC, 
permit. 

Paragraph  (m)(3)(ii)  is  revised  to 
clarify  that  a  fax  copy  of  the  fish  ticket 
from  motherships  is  unacceptable.  This 
clarification  conforms  with  ADF&G 
regulations  for  submittal  of  fish  tickets. 

Prohibited  Species  Bycatch 
Management — Section  679.21 

Paragraph  (e)(7)(iv)  is  revised  to 
correct  a  cross  reference  from  (e)(3)  to 
(e)(4)  in  two  places. 

Closures— Section  679.22 

Paragraph  (a)(3)  is  revised  to  correct  a 
cross  reference  from  paragraph 
679.21(e)(3)(ii)(B)  to  679.21(e)(4)(ii)(B). 

Paragraph  (a)(5)  is  revised  to  add  a 
cross  reference  to  Figure  2 — CVOA. 

Paragraph  (a)(6)  is  revised  to  add  the 
article  "the"  immediately  before 
"Pribilof  Island  Area  Habitat 
Conservation  Zone." 

Paragraph  (h)  is  added  as  a  cross 
reference  to  forage  fish  closures  at 
§679.20{i)(3). 

Seasons— Section  679.23 

The  Federal  Register  instructional 
text  at  paragraph  10  in  the  proposed 
regulatory  text  omitted  an  instruction  to 
revise  paragraph  (g)(3).  Therefore,  the 
instructional  text  is  revised. 

Classification 

Notivithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failiire  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currentiy  valid  0MB  control  niunber. 

This  rule  contains  coUection-of- 
information  requirements  subject  to  the 


PRA.  The  estimated  response  times 
shown  include  the  time  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
collection  of  information.  The 
collections  of  information  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB),  under  0MB  Control 
Numbers  0648-0206  and  0648-0213. 
0MB  Control  Number  0648-0272  has 
been  approved  except  for  four  data 
elements.  See  paragraphs  below  for 
details.  Public  comment  is  sought 
regarding:  Whether  these  proposed  data 
elements  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
biuden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collections  of  information  to  Sue 
Salveson,  Assistant  Administrator, 
Sustainable  Fisheries  Division,  NMFS, 
Alaska  Region,  P.O.  Box  21668,  Juneau. 
AK  99802,  Attn:  Lori  Gravel,  or  deliver 
to  Federal  Building,  Fourth  Floor,  709 
West  9th  Street,  Jimeau,  AK,  Attn:  Lori 
Gravel,  and  to  OMB  at  the  Office  of 
Information  and  Regidatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC.  20503  (Attention: 
NOAA  Desk  Officer). 

1.  Approved  under  0648-0206— 
Alaska  permits.  There  are  no  new  forms 
or  revisions  to  forms.  The  information 
collection  requirements  for  the  Federal 
processor  permit  are  repeated  in  this 
rule  and  have  an  estimated  response 
time  of  0.33  hour  per  response. 

2.  Approved  under  0648-0213— 
Alaska  Region  Logbook  Family  of 
Forms.  Revisions  to  existing  logbooks 
and  forms  have  the  following  effects: 
Estimated  time  for  an  operator  of  a 
catcher  vessel  with  fixed  gear  to 
complete  a  DFL  decreases  from  0.38 
hour  per  response  to  0.30  hour  per 
response;  estimated  time  for  an  operator 
of  a  catcher  vessel  with  gear  other  than 
fixed  gear  to  complete  a  DFL  decreases 
from  0-37  hour  per  response  to  0.30 
hour  per  response;  estimated  time  for  an 
operator  of  a  catcher/processor  with 
fixed  gear  to  complete  a  catcher/ 

Erocessor  DCPL  decreases  from  0.58 
our  per  resp(»ise  to  0.50  hour  per 
response;  estimated  time  for  an  operator 
of  a  catcher/processor  with  gear  other 
than  fixed  gear  to  complete  a  catcher/ 

Erocessor  DCPL  decreases  from  0.56 
our  per  response  to  0.50  hour  per 


response;  estimated  time  for  an  operator 
of  a  mothership  to  complete  a 
mothership  DCPL  decreases  from  0.55 
hour  per  response  to  0.52  hour  per 
response;  estimated  time  for  a  manager 
of  a  shoreside  processor  to  complete  a 
shoreside  processor  DCPL  decreases 
from  0.45  hour  per  response  to  0.40 
hour  per  response;  estimated  time  for  a 
manager  or  operator  of  a  buying  station 
to  complete  a  buying  station  DCL 
decreases  from  0.42  hour  per  response 
to  0.38  hour  per  response;  estimated 
time  for  a  manager  or  operator  of  a 
processor  to  complete  a  WPR  decreases 
from  0.30  hour  per  response  to  0.28 
hour  per  response;  estimated  time  for  a 
manager  or  operator  of  a  processor  to 
complete  a  DPR  increases  from  0.17 
hour  per  response  to  0.18  hour  per 
response;  estimated  time  for  a  manager 
or  operator  of  a  processor  to  complete  a 
check-in/check-out  report  decreases 
from  0.13  hour  per  response  to  0.12 
hour  per  response  for  vessel  processors 
and  remains  constant  at  0.13  hour  per 
response  for  shoreside  processors; 
estimated  time  for  a  manager  or  operator 
of  a  buying  station  to  complete  a  check- 
in/check-out  report  decreases  from  0.10 
hour  per  response  to  0.08  hour  per 
response;  estimated  time  for  an  operator 
of  a  vessel  to  complete  a  VAR  decreases 
from  0.25  hour  per  response  to  0.23 
hour  per  response;  removal  of  voluntary 
submittal  of  an  ADF&G  Alaska 
Commercial  Operator's  Aimual  Report 
results  in  a  decrease  of  6  hours  per 
response;  addition  of  the  requirement 
for  motherships  to  submit  ADFftG  fish 
tickets  results  in  an  increase  of  0.58 
hour  per  response. 

The  estimated  times  for  completion 
were  printed  incorrecUy  in  the 
shoreside  processor,  mothership, 
catcher  vessel,  catcher/processor,  and 
buying  station  logbooks,  and  represent  a 
longer  estimated  time  than  is  approved 
under  OMB  control  number  0648-0213. 
Refior  to  the  inside  cover  of  the 
instruction  manuals  for  the  correct  time 
estimates  that  agree  with  those  given 
above. 

3.  Approved  under  0648-0272— JFQs 
for  Pacific  halibut  and  sabl^sh.  There 
are  no  new  forms.  A  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (C^ifB)  for  approval  of 
addition  of  the  following  data  elonents 
to  the  landings  report  (S679.S(l)(2)(v): 
harvesting  vessel's  ADFftG  number; 
Ala^  State  fish  ticket  number  for  the 
landing;  ADF&G  statistical  area  of  the 
harvMt  reported  by  the  IFQ  cardholder; 
if  ADFftG  statistical  area  is  bisected  by 
a  line  dividing  two  IFQ  regulatory  areas, 
the  IFQ  regulatory  area  of  harvest 
reported  by  the  IFQ  cardholder.  The 
information  collection  requirements  for 


the  IFQ  Program  are  repeated  in  this 
rule  and  have  the  following  response 
times:  prior  notice  of  landing  (0.20  hour 
per  response);  landings  report  (0.20 
hour  per  response);  shipment  report 
(0.20  hour  per  response);  transshipment 
notice  (0.10  hour  per  response);  and 
vessel  clearance  (0.10  hour  per 
response). 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866.  This  determination  is  based  on 
the  information  gathered  within  the 
Regulatory  Impact  Review  prepared  for 
regulatory  amendments  to 
recordkeeping  and  reporting 
requirements  (November  14, 1997)  and 
on  a  finding  of  non-significance  made 
forproposed  rulemaking. 

lue  Assistant  GenerafCounsel  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  tlut  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  regarding  this 
certification.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

List  efSebiectB  ia  9»  Part  CFR  S79 

Alaska.  Fisheries.  Recordkeeping  and 
reporting  requirements. 

Dated:  August  13, 1998. 
Waaaad  A.  Sdu^ttaa. 

Assistant  AdmihistratorfoT  Fisheries, 
National  hiarine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  tTS— nSHEMES  OF  THE 
EXCLUSIVE  ECONOMC  ZONE  OFF 


flatfish,"  "Unsnted  codend."  and 
"Western  Gulf  or  GOA  Western 
Regulatory  Area"  are  added  in 
alphabetical  order  to  read  as  follo%v8: 

in%2   OellnHlona. 


1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

AudMritjr:  16  U.S.Q  772etseq..  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §679.2,  the  definition  for 
"processor"  is  removed;  the  definitions 
for  "C.  Opilio  Crab  Bycatch  Limitation 
Zone  (COBLZ)."  "Msmager,"  "Reporting 
area,"  and  "Transfer"  are  revised;  the 
definition  of  "Fishing  trip"  is  amoided 
by  adding  headings  to  paragraph  (1)  and 
(2)  and  revising  the  introductory  text  of 
paragraph  (3),  and  definitions  for 
"Ancillary  product."  "Bled  codend." 
"Catch,"  "Central  Gulf  or  GOA  Central 
Regulatory  Area."  "Deep  water  flatfish." 
"Discard."  "Eastern  Gulf  or  GOA 
Eastern  Regulatory  Area."  "Groundfish 
product  or  fish  product."  "Other 
flatfish."  "Other  red  rockfish,"  "Other 
rockfish,"  "Primary  product." 
"Reprocessed  or  rehandled  product." 
"Retain  on  board."  "Shallow  water 


Ancillary  product  means  a  product, 
such  as  meal,  heads,  internal  organs, 
pectoral  girdles,  or  any  other  product 
that  may  be  made  from  the  same  fish  as 
the  primary  product 

•  •       •       •       • 

Bled  codend  means  a  form  of  discard 
by  vessels  using  trawl  gear  wherein 
some  or  all  of  the  fish  are  emptied  into 
the  sea  from  the  net  before  fish  are 
brought  fully  on  board. 

•  •        •        »        • 

Catch  (see  50  CFR  600.10.) 

•  •        •        •        • 

Central  Gulf  or  GOA  Central 
Regulatory  Area  means  that  portion  of 
the  GOA  EEZ  that  is  contained  in 
Statistical  Areas  620  and  630  (see  Figure 
3  to  this  part). 

C.  Opilio  Cmb  Bycatch  Limitation 
Zone  (COBLZ)  (see  §879.21(e)  and 
Figure  13  to  this  part 

Deep  water  fla^sh  (see  annual  final 
specifications  published  in  the  Federal 
pursuant  to  $67g.20(c).) 


Discan/ (see  S600.10.) 

•  •        •        •        • 

Eastern  Gulf  or  GOA  Eastern 
Regulatory  Area  means  the  Reporting 
Areas  649  and  659  and  that  portion  of 
the  GOA  EEZ  that  is  contained  in 
Statistical  Areas  640  and  650  (see  Figure 
3  to  this  part). 

•  •        •        •        • 

Fishing  trip  means: 

(1)  Grounafish  directed  fishing 
closures  or  the  nUlU  Proffam.  '  *  * 

(2)IFQpropam.  *  *  ^ 

(3)  Grounafish  observer  progmm. 
With  respect  to  subpart  E  of  this  part, 
one  of  the  follo%ving  periods: 

•  •        •        •        • 

Groundfish  product  or  fish  product 
means  any  species  product  listed  in 
Tables  1  and  2  to  this  part,  excluding 
the  prohibited  species  listed  in  Table  2 
to  this  part. 

•  •       •       •       • 

Manager,  with  respect  to  any 
shoresicK  processor  or  land-based 
buying  station,  means  the  individual 
responsible  for  the  operation  of  the 
shoreside  processor  or  land-based 
buying  station. 


Other  flatfish  (see  annual  final 
specifications  published  in  the 
pursuant  to  S67g.20(c).) 
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Other  red  rockfish  (see  annual  final 
specifications  published  in  the  Federal 
Register  pursuant  to  §679.20(c);  see  also 
"rockfish"  at  §679.2.) 

Other  rockfish  (see  annual  final     ' 
specifications  published  in  the  Federal 
Register  pursuant  to  §  679.20(c);  see  also 
"rockfish"  at  §679.2.) 

Primary  product  means  a  product, 
such  as  fillets,  made  fi'om  each  fish, 
with  the  highest  recovery  rate  (see  Table 
1  to  this  part). 

•        •        *        •        • 

Reporting  area  (see  Figures  1  and  3  to ' 
this  part)  means: 

(1)  An  area  that  includes  a  statistical 
area  of  the  EEZ  off  Alaska  and  any 
adjacent  waters  of  the  State  of  Alaska; 

(2)  The  reporting  areas  300,  400,  550, 
and  690,  which  do  not  contain  EEZ 
waters  otf  Alaska  or  Alaska  state  waters; 
or 

(3)  Reporting  areas  649  and  659, 
which  contain  only  waters  of  the  State 
of  Alaska. 

Reprocessed  or  rehandled  product 
means  a  product,  such  as  meal,  that 
results  from  processing  a  previously 
reported  product  or  from  rehandling  a 
previously  reported  product  (see  Table 
1  to  this  part). 

Retain  on  board  (see  §§  600.10  and 
679.27  of  this  chapter.) 

Shallow  water  flatfish  (see  annual 
final  specifications  published  in  the 
Federal  Register  pursuant  to 
§  679.20(c).) 

Transfer  means: 

(1)  Groundfish  fisheries  of  the  GOA 
and  BSAI.  Any  loading,  offioading, 
shipment  or  receipt  of  any  groundfish 
product  by  a  mothership,  catcher/ 
processor,  or  shoreside  processor, 
including  quantities  transferred  inside 
or  outside  the  EEZ.  within  any  state's 
territorial  waters,  within  the  internal 
waters  of  any  state,  at  any  shoreside 
processor,  or  at  any  ofiisite  meal 
reduction  plant. 

(2)  IFQ/CDQ  fisheries.  Any  loading, 
offloading,  shipment  or  receipt  of  any 
groundfish  product,  including 
quantities  transferred  inside  or  outside 
the  EEZ.  within  any  state's  territorial 
waters,  within  the  internal  waters  of  any 
state,  at  any  shoreside  processor,  or  at 
any  offsite  meal  reduction  plant. 

•        •        •        •        • 

Unsorted  codend  is  a  codend  of 
groundfish  that  is  not  brought  on  board 
a  catcher  vessel  and  that  is  delivered  to 
a  mothership  or  shoreside  processor 
without  the  potential  for  sorting.  No 
other  instance  of  catcher  vessel  harvest 
is  considered  an  "unsorted  codend."  All 


other  catch  that  does  not  meet  this 
definition  is  considered  "presorted" 
whether  or  not  sorting  occvirs. 

•  *        •        •        * 

Western  Gulf  or  GOA  Western 
Regulatory  Areas  means  that  portion  of 
the  GOA  EEZ  that  is  contained  in 
Statistical  Area  610  (see  Figure  3  to  this 
part). 

•  •        •        •        • 

3.  In  §  679.3,  paragraph  (b)  is  revised 
to  read  as  follows: 

$879.3    Relation  to  ottier  laws. 

•  •        *        •        • 

(b)  Domestic  fishing  for  groundfish. 
(1)  IThe  conservation  and  management 
of  groimdfish  in  waters  of  the  territorial 
sea  and  internal  waters  of  the  State  of 
Alaska  are  governed  by  the  Alaska 
Administrative  Code  at  5  AAC  Chapter 
28  and  by  the  Alaska  Statutes  at  Title 
16. 

(2)  Alaska  Administrative  Code  (5 
AAC  39.130)  governs  reporting  and 
permitting  requirements  using  ADF&G 
"Intent  to  Operate"  and  "Fish  Tickets." 

•  •        •        *        * 

4.  In  §  679.4,  paragraph  (f)(1)  is 
amended  by  removing  the  final  "s"  from 
the  word  "States"  that  follows  the  word 
"Alaska;"  and  new  paragraphs  (i)  and  (j) 
are  added  to  read  as  follows: 

§879.4    Permits. 

•  •        *        •        * 

[i)  Experimental  fisheries  permits. 
(See  §679.6.) 

(j)  Salmon  donation  program  permits. 
(See  §  679.26(a)(3).) 

5.  Section  679.5  is  amended  by 
revising  paragraphs  (a)  through  (1)  and 
by  addhig  paragraph  (m)  to  read  as 
follows: 

§  679.5    Racordlweping  and  reporting. 

(a)  General  requirements — (1) 
Applicability.  Federal  fisheries  permit. 
Except  as  provided  in  paragraphs 
(a)(l)(iii)  and  (iv)  of  this  section,  the 
following  participants  must  comply 
with  the  recordkeeping  and  reporting 
requirements  of  this  section: 

(i)  Any  catcher  vessel,  mothership, 
catcher/processor,  or  tender  vessel.  5 
net  tons  or  larger,  that  is  required  to 
have  a  Federal  fisheries  permit  under 
§679.4. 

(ii)  Any  shoreside  processor, 
mothership,  or  buying  station  that 
receives  groimdfish  from  vessels  issued 
a  Federal  fisheries  permit  under  §  679.4. 
A  shoreside  processor,  mothership,  or 
buying  station  subject  to  recordkeeping 
and  reporting  requirements  must  report 
all  groimdfish  and  prohibited  species 
received,  including: 


(A)  Fish  received  from  vessels  not 
required  to  have  a  Federal  fisheries 
permit. 

(B)  Fish  received  under  contract  for  . 
handling  or  processing  for  another 
processor. 

(iii)  Exemption  for  vessels  less  than  60 
ft  LOA.  A  catcher  vessel  less  than  60  ft 
(18.3  m)  LOA  is  not  required  to  comply 
with  recordkeeping  and  reporting 
requirements  contained  in  §  679.5(a) 
through  (j). 

(iv)  Exemption  for  groundfish  used  as 
crab  bait.  (A)  Owners  or  operators  of 
catcher  vessels  who  take  groundfish  in 
crab  pot  gear  for  use  as  crab  bait  on 
board  their  vessels  while  participating 
in  an  open  season  for  crab,  and  the  bait 
is  neither  transferred  nor  sold,  are 
exempt  from  Federal  recordkeeping  and 
reporting  requirements  contained  in 
paragraphs  (a)  through  (j)  of  this  section. 

(B)  This  exemption  does  not  apply  to 
fishermen  who: 

(1)  Catch  groundfish  for  bait  during  an 
open  crab  season  and  sell  that 
groundfish  or  transfer  it  to  another 
vessel,  or 

(2)  Particii>ate  in  a  directed  fishery  for 
groundfish  using  any  gear  type  during 
periods  that  are  outside  an  open  crab 
season  for  use  as  crab  bait  on  board  their 
vessel. 

(C)  No  groundfish  species  listed  by 
NMFS  as  "prohibited"  in  a  management 
or  regulatory  area  may  be  taken  in  that 
area  for  use  as  bait. 

(2)  Applicability,  Federal  processor 
permit.  Any  shoreside  processor  or 
vessel  operating  solely  as  a  mothership 
in  Alaska  State  waters  that  retains 
groundfish  is  responsible  for  complying 
with  the  applicable  recordkeeping  and 
reporting  requirements  of  this  section. 

(3)  Responsibility,  (i)  The  operator  of 
a  catcher  vessel,  catcher/processor, 
mothership,  or  buying  station  receiving 
from  a  catcher  vessel  and  dehvering  to 
a  mothership  (hereafter  refiened  to  as 
the  operator)  and  the  manager  of  a 
shoreside  processor  or  buying  station 
receiving  from  a  catcher  vessel  and 
delivering  to  a  shoreside  processor 
(hereafter  referred  to  as  the  manager)  are 
each  responsible  for  complying  with  the 
applicable  recordkeeping  and  reporting 
requirements  of  this  section. 

(ii)  The  owner  of  a  vessel,  shoreside 
processor,  or  buying  station  is 
responsible  for  compliance  and  must 
ensure  that  the  operator,  manager,  or 
representative  (see  paragraph  (b)  of  this 
section]  complies  with  Uie  requirements 
given  in  paragraph  {a)(3)(i).  ~~ 

(iii)  The  signature  of  the  owner, 
operator,  or  manager  on  the  DFL,  DCL, 
or  DCPL  is  verification  of  acceptance  of 
the  responsibility  required  in 
paragraphs  (a)(3)(i)  and  (ii)  and  must  be 


signed  by  noon  of  the  day  following  the 
week-ending  date  of  the  weekly 
reporting  period. 

(4)  Groundfish  logbooks  and  forms. 
The  Regional  Administrator  will 
prescribe  and  provide  groundfish 
logbooks  and  forms  required  under  this 
section  as  shown  in  Table  9  to  this  part. 
The  operator  or  manager  must  use  diese 
logbooks  and  forms  or  obtain  approval 
fix>m  the  Regional  Administrator  to  use 
electronic  versions  of  the  logbooks  and 
forms. 

(5)  Participant  identification 
information.  The  operator  or  manager 
must  record  on  all  required  records, 
reports,  and  logbooks,  as  appropriate: 

(i)  The  name  of  the  catcher  vessel, 
catcher/processor,  mothership, 
shoreside  processor,  or  bujring  station  as 
displayed  in  official  documentation, 
(ii)  If  a  catcher  vessel,  the  Federal 
fisheries  permit  number  and  ADF&G 
vessel  number. 

(iii)  If  a  shoreside  processor,  the 
Federal  processor  permit  number  and 
ADF4G  processor  number. 
.  (iv)  If  a  buying  station,  the  name  and 
ADF&G  vessel  number  (if  a  vessel)  of 
the  buying  station,  and  the  name, 
ADF&G  processor  code,  and  Federal 
processor  permit  number  of  associated 
shoreside  processor,  or  the  Federal 
fisheries  permit  number  of  the 
associated  mothership. 

(v)  Except  for  a  DFL,  DCL,  or  IX3»L, 
the  following  information  describing  a 
representative's  identification:  the 
representative's  name,  daytime  business 
telephone  number  (including  area  code), 
and  fax  or  telex  number.  In  addition,  if 
completing  a  DPR,  a  VAR.  or  a 
mothership  or  catcher/processor  PTR  or 
check-in/cneck-out  report,  the 
representative's  COMSAT  number. 

(vi)  If  a  mothership  or  catcher/ 
processor,  the  ADF&G  processor  code 
and  Federal  fisheries  permit  number. 

(vii)  Signature  of  owner,  operator,  or 
manager  (see  paragraph  (a)(3)). 

(6)  Maintenance  of  records,  (i)  The 
operator  or  manager  must  maintain  all 
records,  reports,  and  logbooks  in  a 
legible,  timely,  and  accurate  manner;  in 
English:  if  handwritten,  in  indelible  ink; 
if  computer-generated,  in  a  printed 
paper  copy;  and  based  on  A.l.t 

(ii)  The  operator  or  manager  must 
account  for  each  day  of  the  fishing  year 
in  the  logbook,  starting  with  January  1 
and  endhig  with  December  31.  Time 
periods  must  be  recorded  consecutively 
in  the  IcfibooL 

(iii)  Wnen  applicable,  the  operator  or 
manager  must  reontl  in  each  report, 
form,  and  logbook  the  following 
information: 

(A)  Page  number.  (1)  Except  as 
provided  in  paragraph  (a)(6)(iii)(AH^)  of 


this  section,  the  operator  or  manager 
must  number  the  pages  in  each  logbook 
consecutively,  beginning  with  page  1 
and  continiung  throughout  the  logbook 
for  the  remainder  of  the  fishing  year.  If 
more  than  one  logbook  is  used  in  a 
fishing  year,  the  page  numbers  should 
follow  the  consecutive  order  of  the 
previous  logbook. 

[2)  The  manager  of  a  shoreside 
processor  must  number  the  IXPL  pages 
within  Part  I  and  Part  II  separately, 
bminning  with  page  1. 

(B)  Date,  presented  as  month-day- 
year. 

(2)  If  a  catcher  vessel  and  the  logsheet 
contains  records  for  more  than  one  day, 
enter  the  first  day  of  the  logsheet  at  the 
top  of  the  logsheet  and  the  date  of  each 
day  in  the  "catch"  and  "discard/ 
donate"  sections  of  the  DFL. 

(2)  If  a  shoreside  processor,  enter  the 
week-ending  date  of  the  weekly 
reporting  period  at  the  top  of  the 
logsheet  and  the  date  of  each  day  of  the 
'  week  in  the  "landings"  and  "discard/ 
donate"  sections  of  the  DCPL. 

(C)  Time,  in  military  format  to  the 
nearest  hour,  A.l.t. 

(D)  Position  coordinates,  latitude  and 
longitude  to  the  nearest  minute 
(optional:  record  to  the  nearest  second 
or  fraction  of  minute). 

(E)  Or^nal/revised  report.  Except  for 
a  DFL,  DCL,  or  DCPL,  if  a  report  is  the 
first  one  submitted  to  the  Rc^onal 
Administrator  for  a  given  date,  gear 
type,  and  reporting  area,  the  report 
should  be  labeled,  "ORIGINAL 
REPORT."  If  a  report  is  a  correction  to 

a  previously  submitted  report  for  a 
given  date,  gear  type,  and  reporting  area, 
the  report  should  be  labeled,  "REVISED 
REPORT." 

(7)  Active  and  inactive  periods— {i) 
Each  day  of  fishing  year.  Account  for 
each  day  of  the  fishing  year  in  the  DFL. 
DCL.  or  DCPL  by  checking  the 
appropriate  box  to  indicate  active  and 
inactive  periods  as  defined  under 
§679.2. 

(ii)  Separate  logsheet.  (A)  If  a 
mothership,  catcher/processOT.  or 
buying  station,  use  a  separate  logbook 
page  for  each  day  of  an  active  period. 

(B)  If  a  catcher  vessel,  use  a  separate 
logbook  page  for  each  day  or  use  one 
loebook  page  for  up  to  7  days. 

(C)  If  a  shoreside  processor,  use  a 
separate  logbook  p^  for  each  day  or 
use  one  logbook  page  for  up  to  7  days. 

(iii)  Inactive  period.  (A)  mdicate  in 
the  DFL.  DCL.  (»■  DCPL  on  one  logbook 
page  the  first  and  last  day  of  an  inactive 
period. 

(B)  During  an  inactive  period  that 
extends  across  two  or  more  successive 
quarters,  the  operator  or  manager  must 
complete  two  logsheets:  The  one  to 


indicate  the  last  day  of  the  first  inactive 
quarter  and  the  next  page  to  indicate  the 
first  d^  of  the  second  inactive  quarter. 

(iv)  Fishing  activity.  Indicate  in  the 
DFL,  DCL,  or  DCPL  all  fishing  activity. 
which  is  defined  for  each  type  of  vessel 
as  follows: 

(A)  If  a  catcher  vessel— harvest  or 
discard  of  groundfish. 

(B)  If  a  catcher/processor— harvest, 
discard,  or  processing  of  groundfish. 

(C)  If  a  mothership  or  shoreside 
processor-receipt,  discard,  or 
processing  of  groundfish. 

(D)  If  a  Buying  station— receipt, 
discard,  or  delivery  of  groundfish. 

(v)  Active  and  conducting  fishing 
activity.  If  in  an  active  period  and 
conducting  fishing  activity,  the  operator 
or  manager  must  record  in  the  DFL, 
DCL,  or  DCPL: 

(A)  Gear  type.  The  gear  type  used  to 
harvest  the  groimdfish. 

(1)  If  a  catcher  vessel  or  catcher/ 
processor  and  using  hook-and-line  gear, 
the  average  number  of  hooks  per  skate. 

(2)  If  a  mothership  or  shoreside 
processor  and  groundfish  shipment  is 
received  from  a  different  processor 
through  the  use  of  a  PTR.  circle  "PTR 
TRANSFER." 

[3]  If  gear  type  is  not  an  authorized 
fishii^gear,  circle  "OTHER." 

(4)  If  a  mothership  and  groundfish  are 
received  in  the  same  reporting  area  but 
were  harvested  with  more  than  one  gear 
type  or  if  a  catcher/processor  and 
groundfish  were  caught  in  the  same 
reporting  area  using  more  than  one  gear 
type,  the  operator  must  use  a  separate 
page  in  the  DCPL  for  each  gear  type  and 
must  submit  a  separate  check-in/check- 
out report,  DPR  (if  required),  and  WPR 
for  each  gear  type. 

(5)  If  a  shoreside  processor  and 
groundfish  are  received  fiom  the  same 
reporting  area  but  were  harvested  with 
more  than  one  gear  type,  the  manager 
must: 

(i)  Use  a  separate  page  in  the  DCPL  for 
each  mar  type. 

(ii)  Except  for  gear  type  "PTR 
TRANSFER."  submit  a  separate  chedc- 
in/check-out  report,  DPR  (if  required), 
and  WPR  for  e^  gear  type.  The 
managw  must  not  use  the  gear  type 
"PTR  TRANSFER"  on  a  WPR. 

(B)  Reporting  Area.  TTie  reporting  area 
code  where  gear  retrieval  was 
completed  (see  Figures  1  and  3  to  this 
part). 

(1)  If  a  haul  or  set  occurs  in  more  than 
one  reporting  area,  record  the  reporting 
area  code  where  gear  retrieval  was 
completed,  regardless  of  where  the 
majority  of  the  haul  or  set  took  place. 

(2)  If  a  catcher  vessel  or  catcher/ 
processor  using  trawl  gear,  record 
whether  catch  was  harvested  in  the 
COBLZ  or  in  the  RKCSA. 
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(i)  If  recording  in  DFL  or  DCPL.  use 
two  separate  pages,  the  first  to  record 
the  information  from  the  reporting  area 
that  includes  the  COBLZ  or  RKCSA  and 
the  second  to  record  the  information 
from  the  reporting  area  that  does  not 
include  the  COBLZ  or  RKCSA. 

(j7)  If  recording  on  a  WPR,  use  two 
separate  columns  to  record  the  part  of 
the  same  reporting  area  that  includes 
the  COBLZ  or  RKCSA  and  the  part  that 
does  not  include  the  COBLZ  or  RKCSA. 

[3]  If  a  catcher/processor  using  trawl 
gear  and  recording  on  a  check-in/check- 
out  report,  the  operator  must  submit  a 
separate  check-in/check-out  report  to 
record  the  part  of  the  same  reporting 
area  that  includes  the  COBLZ  or  RKCSA 
and  the  part  that  does  not  include  the 
COBLZ  or  RKCSA  area. 

(C)  Observers.  Except  for  a  buying 
station,  the  number  of  observers  aboard 
or  on  site. 

(D)  Number  of  crew.  Except  for  a 
shoreside  processor,  the  niunber  of 
crew,  excluding  certified  observer(s).  on 
the  last  day  of  the  weekly  reporting 
period. 

(E)  CDQ.  Whether  harvest  is  under  a 
CDQ  program;  if  yes.  record  the  CDQ 
number.  If  fishing  under  more  than  one 
CDQ  number,  use  a  separate  page  for 
each. 

(vi)  Active,  no  fishing  activity— (A) 
Catcher  vessel.  If  a  catcher  vessel,  in  an 
active  period,  and  not  harvesting  or 
discarding  groundfish.  the  operator 
must  check  "ACTIVE,  NOT  HSHING" 
in  the  DFL  and  briefly  describe  the 
reason. 

(B)  Catcher/processor.  If  a  catcher/ 
processor,  in  an  active  period,  and  not 
harvesting,  discarding,  or  processing 
groundBsh,  the  operator  must  record 
"ACTIVE,  NOT  nSHING"  in  the  DCPL 
and  briefly  describe  the  reason. 

(C)  Momership  or  shoreside  processor. 
If  a  mothership  or  shoreside  processor, 
in  an  active  period,  and  not  receiving, 
discarding,  or  processing  groundfish. 
the  operator  or  manager  must  record 
"NO  RECEIVING  OR  PROCESSING 
ACTIVITY"  in  the  DCPL  and  briefly 
describe  the  reason. 

(D)  Buying  station.  If  a  buying  station, 
in  an  active  period,  and  not  receiving, 
discarding,  or  delivering  groundfish,  the 
operator  or  manager  must  record  "NO 
RECEIVING  OR  DELIVERING 
ACTIVITY"  in  the  DCL  and  briefly 
describe  the  reason. 

(8)  Landings  information — (i)  General. 
The  manager  of  a  shoreside  processor 
must: 

(A)  Record  and  report  groundfish 
landings  by  species  codes  and  prbduct 
codes  as  defined  in  Tables  1  and  2  to 
this  part  for  each  reporting  area,  gear 
type,  COBLZ  or  RKCSA  area  if 


applicable  under  paragraph  (a){7)(v)(B) 
of  this  section,  and  CDQ  number. 

(B)  If  recording  landings  on  a  WPR  or 
DPR,  report  each  groundfish  landing 
only  in  metric  tons  to  at  least  the  nearest 
0.001  mt. 

(C)  If  no  landings  occurred,  write  "NO 
LANDINGS"  for  that  day. 

(ii)  DCPL.  The  manager  of  a  shoreside 
processor  must  record  in  the  DCPL: 

(A)  E>aily  landings.  The  daily 
combined  scale  weight  of  landings 
retained  for  processing  &t>m  a  catcher 
vessel  or  from  any  associated  buying 
station,  to  the  nearest  lb  or  to  at  least  the 
nearest  0.001  mt.  Use  a  check  mark  in 
the  appropriate  box  to  indicate  whether 
records  are  in  lbs  or  in  metric  tons. 

(B)  Weekly  landings.  At  the  end  of 
each  weekly  reporting  period,  enter  for 
each  species  and  product  code  the 
cumulative  total  scale  weight  of 
landings  for  that  week,  summarized 
separately  by  reporting  area,  gear  type, 
COBLZ  or  RKCSA  area  if  applicable 
under  paragraph  (a)(7)(v)(B)  of  this 
section,  and  CDQ  nimiber.  The 
cumulative  total  weight  is  calculated  by 
adding  the  daily  totals  for  that  week. 

(9)  Product  Information — (i)  General. 
The  operator  of  a  catcher/processor  or 
mothership  or  the  manager  of  a 
shoreside  processor  must: 

(A)  Record  and  report  groundfish 
products  by  species  codes,  product 
codes,  emd  product  designations  as 
defined  in  Tables  1  and  2  to  this  part  for 
each  reporting  area,  gear  type,  COBLZ  or 
RKCSA  area  if  applicable  under 
paragraph  (a)(7)(v)(B)  of  this  section, 
and  CDQ  number. 

(B)  If  recording  products  on  a  WPR  or 
DPRor  recording  products  shipped  or 
received  on  a  PTR,  the  operator  or 
manager  must  report  each  groundfish 
product  only  in  metric  tons  to  at  least 
the  nearest  0.001  mt. 

(C)  If  no  production  occurred,  write 
"NO  PRODUCTION"  for  that  day. 

(ii)  DCPL.  The  operator  or  manager 
must  record  in  the  DCPL: 

(A)  Daily  production.  The  daily  total, 
balance  brought  forward  (except  for 
shoreside  processors),  and  ciunulative 
total  fish  product  weight  for  each 
groundfish  product  to  the  nearest  lb  or 
to  at  least  the  nearest  0.001  mt.  Use  a 
check  mark  in  the  appropriate  box  to 
indicate  whether  records  are  in  lbs  or  in 
metric  tons. 

(B)  Weekly  production.  At  the  end  of 
each  weekly  reporting  period,  enter  for 
each  species  and  product  code  the 
cumulative  total  fish  product  weight  for 
each  groundfish  product  to  the  nearest 
lb  or  to  at  least  the  nearest  0.001  mt, 
siunmarized  separately  by  reporting 
area,  gear  type,  COBLZ  or  RKCSA  area 
if  applicable  under  paragraph 


(a)(7)(v)(B)  of  this  section,  and  CDQ 
number.  The  cumulative  total  fish 
product  weight  is  calculated  by  adding 
the  daily  totals  and  total  carried  forward 
(except  for  a  Shoreside  Processor  DCPL) 
for  that  week. 

(iii)  Beginning  of  weekly  reporting 
period.  At  the  beginning  of  each  weekly 
reporting  period,  the  amount  is  zero, 
and  nothing  shall  be  carried  forward 
from  the  previous  weekly  reporting 
period. 

(10)  Discarded  or  donated  species 
information.  The  operator  or  manager 
must  record  or  report  discards  or 
donations  as  follows: 

(i)  General.  (A)  Record  and  report 
prohibited  species  (see  §  679.21(b))  and 
groundfish  discards  or  donations  by 
species  and  product  codes  as  defined  in 
Tables  1  and  2  to  this  part  for  each 
reporting  area,  gear  type.  COBLZ  or 
RKCSA  area  if  applicable  under 
paragraph  (a)(7)(v)(B)  of  this  section, 
and  CDQ  number. 

'    (B)  If  recording  discards  or  donations 
on  a  WPR  or  DPR,  the  manager  or 
operator  must  record: 

(2)  The  weekly  cumulative  total 
discard  or  donation  for  each  species  and 
product  code  of  groimdfish  species, 
groundfish  species  group,  or  Pacific 
herring  in  metric  tons  to  at  least  the 
nearest  0.001  mt. 

(2)  The  weekly  cimiulative  total 
estimated  numbers  of  discard  or 
donation  for  each  species  and  product 
code  of  Pacific  salmon,  steelhead  trout, 
halibut,  king  crab,  and  Tanner  crab. 

(C)  If  there  were  no  discards  or 
donations,  write  "NO  DISCARDS,"  "0," 
or  "ZERO"  for  that  day. 

(ii)  Logbook — (A)  Groundfish  and 
herring.  For  each  discard  or  donation  of 
groundfish,  groimdfish  species  groups, 
and  Pacific  herring,  record  in  the  DCPL, 
DCL,  or  DFL  the  date  of  discard,  the 
estimated  daily  total,  balance  brought 
forward  (except  for  shoreside  processor 
DCPL),  and  ciunulative  total  estimated 
fish  discards  or  donations  weight  to  the 
nearest  lb  or  to  at  least  the  nearest  0.001 
mt  for  each  fishing  trip.  Use  a  check 
mark  in  the  appropriate  box  to  indicate 
whether  records  are  in  lbs  or  in  metric 
tons. 

(B)  Prohibited  species  other  than 
herring.  For  each  discard  or  donation  of 
Pacific  salmon,  steelhead  trout,  halibut, 
king  crab,  and  Tanner  crab,  record  in 
the  DFL,  DCL.  or  DCPL.  the  date  of 
discard,  the  estimated  daily  total, 
balance  brought  forward  (except  for 
shoreside  processor  DCPL),  and 
cumulative  total  estimated  numbers  for 
discards  or  donations  for  each  fishing 
trip. 

to  Cumulative  totals.  At  the  end  of 
each  fishing  trip,  calculate  the 


aunulative  total  by  adding  the  daily 
total  and  balance  forward  (except  for  a 
Shoreside  Processor  DCPL).  siunmarized 
separately  by  reporting  area,  gear  type. 
COBLZ  or  RKCSA  area  if  applicable 
imder  paragraph  (a)(7)(v)(B)  of  this 
section,  and  CDQ  niunber. 

(D)  Eieginning  of  weekly  reporting 
period.  At  the  beginning  of  each  weekly 
reporting  period,  the  amount  is  zero, 
and  nothing  shall  be  carried  forward 
fixtm  the  previous  weekly  reporting 
period. 

(11)  Contract  processing.  The  manager 
of  a  shoreside  processor  or  operator  of 

a  mothership  who  receives  groundfish 
to  be  handled  or  processed  under 
contract  for  another  processor  or 
business  entity  must  report  these  fish  to 
the  Regional  Administrator  consistently 
throuj^out  a  fishing  year  using  one  of 
the  following  two  methods: 

(i)  Combined  records.  Record  landings 
(if  applicable),  discards,  and  products  of 
contract-processed  groundfish  routinely 
in  the  DCPL,  WPR,  or  DPR  without 
separate  identification;  or 

(ii)  Separate  records.  Record  landings 
(if  applicable),  discards,  and  products  of 
contract-processed  groundfish  in  a 
separate  DCPL,  WPR.  or  DPR  identified 
by  the  name.  Federal  processor  permit 
number  or  Federal  fisheries  permit 
number,  and  ADF&G  processor  code  of 
the  associated  business  entity. 

(12)  Alteration  of  records,  (i)  The 
operator,  manager,  or  any  other  person 
may  not  alter  or  change  any  entiy  or 
record  in  a  logbook,  except  that  an 
inaccurate  or  incorrect  entry  or  record 
may  be  corrected  by  lining  out  the 
original  and  inserting  the  correction, 
provided  that  the  original  entry  or 
record  remains  legible. 

(ii)  No  person  except  an  authorized 
officer  may  remove  any  original  page  of 
any  logbook. 

(13)  Inspection  of  records.  The 
operator  or  manager  must  make  all 
logbooks,  reports,  and  forms  required 
under  this  section  available  for 
inspection  upon  the  request  of  an 
authorized  officer. 

(14)  Submittal,  retention,  and 
distribution  of  logbooks  and  forms — (i) 
Submittal  of  forms.  Forms  other  than 
logbooks  end  mothership  fish  tickets 
may  be  submitted  by  the  operator  or 
manager  by: 

(A)  Using  the  NMFS  printed  form  and 
faxing  it  to  the  Sax  numW'  on  the  form; 
or 

(B)  Transmitting  a  data  file  with 
required  information  and  forms  to 
NMFS  by  modem  or  satellite 
(specifically  INMARSAT  standards  A, 
B,  or  C). 

(ii)  Submittal  of  logbooks.  (A)  For 
recordkeeping  and  reporting  in  the 


groundfish  fisheries  of  the  EEZ  off 
Alaska,  the  operator  of  a  catcher  vessel, 
mothership.  catcher/processor,  or  of  a 
buying  station  delivering  to  a 
mothership.  or  the  manager  of  a 
shoreside  processor  or  of  a  buying 
station  delivering  to  a  shoreside 
processor  is  required  to  use  the  logbooks 
issued  per  paragraph  (a)(4)  of  this 
section,  retain  me  logbooks  per 
paragraph  (a)(14)(vii)  of  this  section, 
and  submit  the  logbooks  and  logsheets 
to  NMFS  per  paragraphs  (a)(14)(iv),  (v), 
and  (vi)  of  this  section. 

(B)  The  operator  or  manager  of  a 
buying  station  must  maintain  a  separate 
HCL  for  each  mothership  or  shoreside 
processor  to  which  the  buying  station 
delivers  groundfish  during  a  fishing 
year. 

(iii)  Logbook  descriptions.  The  copy 
sets  of  each  logbook  are  described 
below: 

(A)  Catcher  vessel  DFL.  White,  blue, 
and  yellow  copies. 

(B)  Catcher/processor  DCPL  White 
and  yellow  copies. 

(C)  Mothership  DCPL.  White  and 
yellow  copies. 

(D)  Shoreside  processor  DCPL.  White 
and  yellow  copies. 

(E)  Buying  station  DCL  White,  pink, 
and  yellow  copies. 

(iv)  Log$heet  distribution  and 
retention.  The  operator  or  manager  must 
distribute  or  retain  the  multiple  copies 
of  each  logsheet  as  follows: 

(A)  White,  original  logsheet.  The 
white  copy  remains  permanently  in  the 
logbook. 

(B)  Yellow  logsheet— (1)  DFL  or  DCPL 
The  yellow  DFL  or  DCPL  copy  is 
subinitted  to  NMFS  per  paragraphs 
(a)(14)  (v)  and  (vi)  of  this  section. 

(2)  DCL— (I)  Buying  station.  The 
operator  or  manager  of  a  buying  station 
must  submit  upon  delivery  of  catch  the 
yellow  EKX  copy  to  the  associated 
mothership  or  shoreside  processor, 
along  with  the  ADF&G  fish  tickets  for 
that  delivery. 

[it)  Mothership  or  shoreside  processor. 
The  operator  or  manager  of  the 
associated  mothership  or  shoreside 
processor  receiving  a  delivery  from  a 
buying  station  must  submit  the  yellow 
D(X  copy  to  NMFS  per  paragraphs 
(a)(14)(v)  and  (vi)  of  this  section  after 
photocopying  each  DCL  yellow  copy. 
The  manager  or  op>erator  of  the 
associated  mothership  or  shoreside 
processor  must  retain  these  photocopies 
until  the  original  DCL  is  received  from 
the  associated  buying  station  at  the 
conclusion  of  fishing  or  no  later  than 
February  1  of  the  following  fishing  year. 

(C)  Blue  discard  logsheet.  DFL—{1) 
Catcher  vessel.  Except  when  delivering 
an  unsorted  codend  (see  paragraph 


(c)(6)(i)  of  this  section),  the  operator  of 
a  catcher  vessel  must  submit  the  blue 
DFL  copy  to  the  buying  station. 
mothership.  or  shoreside  processor  that 
receives  the  groundfish  harvest. 

(2)  Buying  station.  The  operator  or 
manager  of  a  buying  station  must  submit 
upon  delivery  of  catch  to  an  associated 
mothership  or  shoreside  processor  any 
blue  DFL  copies  received  from  catcher 
vessels  detivering  groundfish  to  the 
buying  station. 

(3)  Mothership  or  shoreside  processor. 
The  operator  of  a  mothership  or  the 
manager  of  a  shoreside  processor  must 
retain  the  blue  DFL  copies  submitted  by 
operatore  of  catcher  vessels  through  the 
last  day  of  the  fishing  year  during  which 
the  records  were  made. 

(D)  Pink  logsheet,  DCL  The  operator 
or  manager  of  a  buying  station  must 
retain  the  pink  DCL  copies  for  each 
associated  mothership  or  shoreside 
processor  for  3  yeara  after  the  end  of  the 
fishing  year  during  which  the  records 
were  made. 

(v)  Logs/ieet  submittal  address.  The 
yellow  copies  described  in  paragraph 
(a)(14)(iv)(B)  of  this  section  must  be 
submitted  on  a  quarterly  basis  to:  NMFS 
Office  of  Enforcement,  Alaska  Region 
Logbook  Program,  P.O.  Box  21767, 
Juneau,  AK  99802-1767. 

(vi)  Yellow  logsheet  submittal 
schedule.  The  yellow  copies  described 
in  paragraph  (a)(14)(iv)(B)  of  this  section 
must  be  submitted  to  NMFS  on  the 
following  schedule:  Yellow  copies  fivm 
the  first  quarter,  by  May  1  of  that  fishing 
year;  yellow  copies  &t>m  the  second 
quarter,  by  August  1  of  that  fishing  year, 
yellow  copies  fit>m  the  third  quarter,  by 
November  1  of  that  fishing  year,  and 
yellow  copies  from  the  fourth  quarter, 
by  February  1  of  the  following  fishing 
year. 

(vii)  Retention  of  logbooks  and  forms. 
(A)  The  operator  of  a  catcher  vessel 
must  retain  the  original  (white)  copy  of 
all  DFLs  per  paragraph  (a)(14)(vii)^)  of 
this  section. 

(B)  The  opoator  of  a  catcher/ 
processor  or  mothership  or  the  manager 
of  a  shoreside  processor  must  retain  the 
white  copy  of  all  DCPLs  per  paragraph 
(a)(14)(vii)(E)  of  this  section. 

(C)  The  operator  of  a  mothership  or 
the  manager  of  a  shoreside  processor 
must  retain  the  white  copy  of  the  DCL 
from  each  associated  buying  station  per 
paragraph  (a)(14)(vii)(E)  of  this  section. 

(D)  The  operator  of  a  catcher/ 
processor  or  mothership  or  the  manager 
of  a  shoreside  processor  must  retain  a 
paper  copy  of  all  forms  submitted  to 
NMFS.  including  those  forms  that  were 
originally  submitted  electronically  per 
paragraph  (a)(14)(vii)(E)  of  this  section. 
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(E)  The  operator  of  a  catcher/ 
processor  or  mothership  or  the  manager 
of  a  shoreside  processor  must  make  the 
logbook  copies  and  paper  forms 
required  in  paragraphs  (a)(14){vii)(A) 
through  (D)  of  this  section  available  for 
inspection  by  an  authorized  officer: 

(1)  On  site  until  the  end  of  the  fishing 
year  during  which  the  records  were 
made  and  for  as  long  thereafter  as  Bsh 
or  fish  products  recorded  in  the 
logbooks  and  forms  are  retained. 

[2]  For  3  years  after  the  end  of  the 
fishing  year  during  which  the  records 
were  made. 

(15)  Delivery  information  for  buying 
station,  mothership,  and  shoreside 
processor.  The  operator  of  a  mothership 
or  buying  station  delivering  to  a 
mothership  or  the  manager  of  a 
shoreside  processor  or  buying  station 
delivering  to  a  shoreside  processor  must 
record  the  following  information  in  the 
"delivery  information  section"  of  the 
Buying  Station  DCL,  Mothership  DCPL, 
or  Shoreside  Processor  DCPL: 

(i)  If  groundfish  delivery  was  made  by 
a  catcher  vessel  or  buying  station,  write 
"CV"  or  "BS."  respectively. 

(ii)  If  groundfish  delivery  was  made 
by  another  processor,  record: 

(A)  A  dash  (— )  in  the  CV/BS  column, 
in  the  receive/discard  column,  and  in 
the  fish  ticket  column. 

(B)  Name  and  ADF&G  code  of  the 
processor  that  delivered  the  groundfish. 

(C)  Time  the  delivery  was  completed. 

(D)  Estimated  total  round  weight  of 
the  groundfish.  Option:  record  actual 
weights  by  species,  if  known. 

(iii)  If  groundfish  delivery  is  from  a 
catcher  vessel,  whether  the  blue  DFL 
copies  were  submitted  at  time  of 
delivery.  If  not  submitted,  record  the 
response  "NO"  and  a  "P"  to  indicate  the 
catcher  vessel  does  not  have  a  Federal 
fisheries  permit;  an  "L"  to  indicate  the 
catcher  vessel  is  under  60  ft  (18.3  m) 
length  overall  (LOA);  or  a  "U"  to 
indicate  the  catcher  vessel  delivered  an 
unsorted  codend.  If  a  catcher  vessel  is 
under  60  ft  (18.3  m)  LOA  and  also  does 
not  have  a  Federal  fisheries  permit, 
record  a  "P." 

(iv)  Name  and  ADF&G  vessel  number 
(if  applicable)  of  the  catcher  vessel  or 
buying  station  delivering  the 
groundfish. 

(v)  Date  and  time  (to  the  nearest  hoiu-, 
A.l.t.)  when  receipt  of  groundfish  catch 
is  completed. 

(vi)  If  a  mothership,  latitude  and 
longitude  (to  the  nearest  minute)  of  the 
mothership  position  when  the 
groundfish  catch  is  received.  Option: 
Record  to  nearest  second  or  fraction  of 
minute. 


(vii)  Estimated  total  groundfish 
delivery  weight  of  the  groundfish  catch 
to  the  nearest  ib  or  to  the  nearest  mt. 

(viii)  ADF&G  fish  ticket  numbers 
issued  to  catcher  vessels  for  the  weekly 
reporting  period,  including  the  fish 
ticket  numbers  issued  by  an  associated 
buying  station. 

(ix)  If  a  shoreside  processor  and 
located  in  a  state  other  than  Alaska,  the 
manager  must  record  the  fish  ticket 
number  issued  through  that  state.  If  a 
state  fish  ticket  system  is  unavailable, 
the  manager  must  record  the  catch 
receipt  number. 

(x)  If  a  buying  station,  the  name  and 
ADF&G  processor  code  of  the  associated 
mothership  or  shoreside  processor  to 
which  groundfish  deliveries  were  made. 

(b)  Representative.  The  operator  of  a 
catcher  vessel,  mothership,  catcher/ 
processor,  or  buying  station  delivering 
to  a  mothership  or  manager  of  a 
shoreside  processor  or  buying  station 
delivering  to  a  shoreside  processor  may 
identify  one  person  to  fill  out  and  sign 
the  logbook,  to  complete  the 
recordkeeping  and  reporting  forms,  and 
to  identify  the  contact  person  for 
inquiries  from  NMFS.  Designation  of  a 
representative  under  this  paragraph 
does  not  relieve  the  owner,  operator,  or 
manager  of  responsibility  for 
compliance  under  paragraph  (a)(3)  of 
this  section. 

(c)  Catcher  vessel  DFL  and  catcher/ 
processor  DCPL.  In  addition  to 
requirements  described  in  paragraphs 
(a)  and  (b)  of  this  section,  the  operator 
of  a  catcher  vessel  or  catcher/processor 
must  record: 

(1)  Pair  trawls.  If  two  catcher  vessels 
are  dragging  a  trawl  between  them  (pair 
trawl),  a  separate  DFL  must  be 
maintained  by  each  vessel.  Each  vessel 
operator  must  log  the  amount  of  the 
catch  retained  by  that  vessel  and  any 
fish  discarded  by  the  vessel. 

(2)  Time  limit  and  submittal — (i) 
Catcher  vessel  DFL.  The  operator  of  a 
catcher  vessel  must  record  in  the  DFL: 

(A)  The  time,  position,  and  estimated 
total  catch  weight  of  groimdfish  within 
2  hours  after  gear  retrieval. 

(B)  Discard  or  donation  information  as 
described  at  paragraph  (a)(10)  of  this 
section  each  day  on  the  day  they  occur; 
all  other  information  required  in  the 
DFL  by  noon  of  the  day  foUov^ng  gear 
retrieval. 

(C)  Notwithstanding  other  time  limits, 
all  information  required  in  the  DFL 
within  2  hours  after  the  vessel's  catch  is 
offloaded. 

(D)  Except  as  provided  at  paragraph 
(c)(6)(i)  of  this  section,  within  2  hours 
of  completion  of  catch  delivery 
information,  the  operator  must  submit 
the  blue  DFL  copies  with  delivery  of  the 


harvest  to  the  operator  of  a  mothership 
or  a  buying  station  delivering  to  a 
mothership.  or  to  the  manager  of  a 
shoreside  processor  or  buying  station 
delivering  to  a  shoreside  processor, 
(ii)  Catcher/processor  DCPL.  The 
operator  of  a  catcher/processor  must 
record  in  the  DCPL.  for  each  haul  or  set: 

(A)  The  time,  position,  and  estimated 
total  catch  weight  of  groundfish  within 
2  hours  after  gear  retrieval. 

(B)  Product  and  discard  or  donation 
information  as  described  at  paragraphs 
(a)(9)  and  (a)(10)  of  this  section  each  day 
on  the  day  they  occur;  all  other 
information  required  in  the  DCPL  by 
noon  of  the  day  following  completion  of 
production. 

(C)  Notwithstanding  other  time  limits, 
record  all  information  required  in  the 
DCPL  within  2  hours  after  the  vessel's 
catch  is  offloaded. 

(3)  Haul/set  information.  In  addition 
to  requirements  described  in  paragraphs 
(a)  and  (b)  of  this  section,  the  operator 
of  a  catcher  vessel  or  catcher/processor 
must  record  the  following  information 
for  each  haul  or  set: 

(i)  The  number  of  haul  or  set, 
sequentially  by  year; 

(li)  If  the  vessel  is  using  hook-and-line 
gear,  the  number  of  skates  set.  If  the 
vessel  is  using  longline  pot  or  single  pot 
gear,  the  total  number  of  pots  set; 

(iii)  The  date  (month-day-year),  begin 
time  (to  the  nearest  hour)  and  position 
coordinates  (to  the  nearest  minute)  of 
gear  deployment; 

(iv)  Tne  date  (month-day-year),  end 
time  (to  the  nearest  hour),  and  position 
coordinates  (to  the  nearest  minute)  of 
gear  retrieval; 

(v)  The  average  sea  depth  and  average 
gear  depth,  recorded  to  the  nearest 
meter  or  fathom; 

(vi)  The  estimated  total  round  catch 
weight  of  the  groundfish  catch  in  lbs  or 
to  the  nearest  mt.  If  fishing  in  IFQ 
halibut  fishery,  enter  the  estimated  total 
weight  of  groundfish  bycatch; 

(vii)  The  round  catch  weight  of 
pollock  and  Pacific  cod; 

(viii)  If  fishing  in  an  IFQ  fishery,  the 
estimated  round  catch  weight  of  IFQ 
sablefish; 

(ix)  If  fishing  in  an  IFQ  fishery,  the 
round  catch  weight  of  rockfish  and 
Pacific  cod;  and 

(x)  When  fishing  in  an  IFQ  fishery 
and  the  fishery  for  Pacific  cod  or 
rockfish  is  closed  to  directed  fishing  in 
that  reporting  area  as  described  in 
§  679.20,  the  operator  must  record  up  to 
and  including  the  maximum  retainable 
bycatch  amount  for  Pacific  cod  or 
rockfish  as  defined  in  Table  10  or  11  to 
this  part;  quantities  over  this  amoimt 
must  be  recorded  in  the  discard  or 
donation  section. 
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(4)  Catcher  vessel  delivery 
information.  The  operator  of  a  catcher 
vessel  must  record: 

(i)  The  date  of  delivery. 

(ii)  The  name,  ADF&G  processor  code, 
and  ADF&G  fish  ticket  number(s) 
provided  by  the  operator  of  the 
mothership  or  of  tne  buying  station 
delivering  to  a  mothership,  or  by  the 
manager  of  a  shoreside  processor  or  of 
a  buying  station  delivering  to  a 
shoreside  processor. 

(5)  IFQ  data.  The  operator  of  a  catcher 
vessel  or  catcher/processor  using  fixed 
gear  must  record  IFQ  information  as 
follows: 

(i)  IFQ  Identification.  (A)  Check 
"YES"  or  "NO"  to  record  if  persons 
aboard  have  authorized  IFQ  permits. 

(B)  If  "YES,"  record  the  following: 

(1)  Vessel  operator's  (captain's)  name 
and  IFQ  permit  number,  if  any. 

(2)  Name  of  each  IFQ  holder  aboard 
the  vessel  and  each  holder's  IFQ  permit 
nimiber. 

(ii)  IFQ  landings.  If  IFQ  landings  are 
made,  the  operator  must  record  the 
following: 

(A)  Month  and  day  of  landing. 

(B)  Name  of  registered  buyer. 

(C)  Name  of  lunoading  port. 

(6)  Discard  or  donation  information, 
catcher  vessel.  In  addition  to  the 
requirements  in  paragraph  (a)(10)  of  this 
section,  the  operator  of  a  catdier  vessel 
must  record  in  the  DFL: 

(i)  Unsorted  codends.  If  deliveries  to 
a  mothership  or  shoreside  processor  are 
imsorted  codends,  the  catcher  vessel  is 
exempt  from  recording  discards  in  the 
DFL  and  from  submittal  of  the  blue  DFL 
copy  (discards  copy)  for  that  delivery 
(see  paragraph  (a)(14)(iv)(C)  of  this 
section).  The  operator  must  check  the 
box  entitled  "unsorted  codend"  and 
mustTemove  and  discard  the  blue  DFL 
copy. 

(ii)  Presorted  delivery.  Except  as 
provided  at  §  679.27(d),  if  the  deliveries 
of  a  catdier  vessel  are  presorted  at  sea 
or  if  the  catcher  vessel  has  "bled"  a 
codend  prior  to  delivery  to  a 
mothership,  shoreside  processor,  or 
buying  station,  the  operator  must: 

(A)  Check  the  "presorted  delivery" 
box. 

(B)  Enter  the  estimated  amount  of 
discards  or  donations  by  species  in  the 
DFL. 

(d)  Buying  station  DCL— (1)  General. 
In  addition  to  requirements  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  operator  or  manager  of  a  buying 
station  must  record  discard  or  donation 
information  in  the  DCL  that: 

(i)  Are  reported  on  a  blue  DFL  copy 
by  a  catcher  vessel  delivering  to  a 
buying  station. 

(ii)  Occur  after  receipt  of  harvest  fit>m 
a  catcher  vessel. 


(iii)  Occur  prior  to  delivery  of  harvest 
to  a  mothership  or  shoreside  processor. 

(2)  Time  limits.  The  operator  or 
manager  of  a  buying  station  must 
record: 

(i)  Catcher  vessel  "delivery 
information"  within  2  hours  after 
completion  of  receipt  of  each  groundfish 
delivery. 

(ii)  Discard  or  donation  information  as 
described  at  paragraph  (a)(10)  of  this 
section: 

(A)  Each  day  on  the  day  discards  or 
donations  occur: 

[1]  After  receipt  of  harvest  from  a 
catcher  vessel  is  completed;  and 

[2)  Prior  to  delivery  of  harvest  to  a 
mothership  or  shoreside  processor. 

(B)  On  the  day  the  blue  DFL  copy  is 
received  from  a  catcher  vessel 
delivering  groundfish  to  the  buying 
station; 

(iii)  All  other  information  required  in 
the  DCL  by  noon  of  the  day  following 
the  day  the  receipt  of  groundfish  was 
completed. 

(e)  Mothership  DCPL— (1)  General.  In 
addition  to  requirements  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  operator  of  a  mothership  must 
record  discard  or  donation  information 
in  the  DCPL  that: 

(i)  Is  rep<Hted  on  a  blue  DFL  copy  by 
a  catcher  vessel  or  on  a  yellow  DCL 
copy  by  a  buying  station  delivering 
groimdfish  to  a  mothership. 

(ii)  Occurs  on  site  after  receipt  of 
groundfish  from  a  catcher  vessel  or 
buying  station. 

(iii)  Occius  during  processing  of 
groimdfish. 

(2)  Time  limits.  The  operator  of  a 
mothership  must  record: 

(i)  Except  for  records  of  round  weight 
catch  for  IR/IU  species  poUock  and 
Pacific  cod,  "delivery  information"  in 
the  DCPL  within  2  hoars  after  receipt  of 
each  groimdfish  delivery. 

(ii)  Product  information  as  described 
at  paragraph  (a)(9)  of  this  section  each 
day  on  the  dav  they  occur. 

(iii)  Discard  or  donation  information 
as  described  at  paragraphs  (a)(10)  and 
(e)(1)  of  this  section: 

(A)  Each  day  on  the  day  they  occur: 
[1]  On  site  after  receipt  of  groundfish 

from  a  catcher  vessel. 
(2)  During  processing  of  groundfish. 

(B)  On  the  day  the  blue  DFL  copy  is 
received  from  a  catcher  vessel 
deUvering  groundfish  to  the  mothership. 

(C)  On  the  day  the  yellow  DCL  copy 
is  received  from  a  buying  station 
delivering  groundfish  to  a  mothership. 

(iv)  All  other  information  required  in 
the  DCPL  by  noon  of  the  day  following 
the  day  of  production  completion. 

(f)  Shoreside  processor  DCPL—{1) 
General.  In  addition  to  requirements 


described  in  paragraphs  (a)  and  (b)  of 
this  section,  the  manager  of  a  shoreside 
processor  must  record  in  the  DCPL: 

(i)  The  management  area  (BSAI  or 
GOA)  for  the  product  where  the 
groundfish  was  harvested  on  each 
section  of  the  Part  n  logsheet. 

(ii)  Discard  or  donation  information  in 
the  DCPL  that: 

(A)  Is  reported  on  a  blue  DFL  copy  by 
a  catcher  vessel  or  on  a  yellow  DCL 
copy  by  a  buying  station  delivering 
groundfish  to  a  mothership. 

(B)  Occurs  on  site  after  receipt  of 
groundfish  from  a  catcher  vessel  or 
buvinfi  station. 

(C)  Occiurs  during  processing  of 
groundfish. 

(2)  Time  limits.  The  manager  of  a 
shoreside  processor  must  record: 

(i)  All  catcher  vessel  or  buying  station 
"delivery  information"  within  2  hours 
after  completion  of  receipt  of  each 
groundfish  delivery. 

(ii)  Landings  and  product  information 
as  described  at  paragraphs  (a)(8)  and 
(a)(9),  respectively,  of  this  section  each 
day  on  the  dav  they  occur. 

(iii)  Discard  or  donation  information 
as  described  at  paragraph  (a)(10)  of  this 
section: 

(A)  Each  day  on  the  day  they  occur. 

(1)  On  site  after  receipt  of  groundfish 
from  a  catcher  vessel. 

(2)  During  processing  of  groundfish. 

(B)  On  the  day  the  bhie  DFL  copy  is 
received  from  a  catcher  vessel 
delivering  groundfish  to  a  shoreside 
processor. 

(C)  On  the  day  the  yellow  DCL  copy 
is  received  from  a  buying  station 
deUvering  groundfish  to  a  shoreside 
processor.  — ^ 

(iv)  All  other  information  required  in 
the  IXIPL  by  noon  of  the  day  following 
the  day  of  production  completion. 

(g)  Groundfish  Product  Tranter 
Report  (PTR)—{1)  Requiranent.  Except 
as  provided  in  paragraphs  (g)(1)  (i) 
through  (iv)  of  this  section,  the  operator 
of  a  mothership  or  catcher/processor  or 
the  manager  of  a  shoreside  processor 
must  record  each  transfer  of  groundfish 
product  or  donated  prohibited  species 
on  a  separate  PTR. 

(i)  Product  codes  41  and  99.  The 
operator  or  manager  does  not  report 
those  fish  products,  defined  as  product 
code  41  in  Table  1  to  this  part,  that  are 
destined  for  ofCsite  fish  meal  production 
or  those  fish  products,  defined  as 
product  code  99  in  Table  1  to  this  part 
that  are  subsequently  transferred  for 
discard  at  sea. 

(ii)  Bait  sales.  The  operator  or 
manager  may  aggregate  individual  sales 
or  transfers  of  groundfish  to  vessels  for 
bait  purposes  during  a  day  onto  one 
PTR  when  recording  the  amount  of  such 
bait  product  leaving  a  facility  that  day. 
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(iii)  Over-the-counter  groundfish 
sales.  The  operator  or  manager  may 
aggregate  individual  over-the-counter 
sales  of  groundfish  for  human 
consumption  in  quantities  less  than  10 
lb  (0.0045  mt)  per  sale  during  a  day  onto 
one  PTR  when  recording  the  amount  of 
such  over-the-coimter  product  leaving  a 
facility  that  day. 

(iv)  IFQ  registered  buyer.  If  the 
operator  of  a  mothership  or  catcher/ 
processor  or  the  manager  of  a  shoreside 
processor  possesses  a  registered  buyer 
permit  issued  per  §  679.4(d)(2),  the 
operator  or  manager  is  not  required  to 
submit  a  PTR  to  document  shipment  of 
IFQ  or  CDQ  sablefish  product.  However, 
a  shipment  report  as  described  at 
paragraph  (1)(3)  of  this  section  is 
required  for  each  shipment  of  IFQ  or 
CDQ  sablefish  product. 

(2)  Time  limits  and  submittal.  The 
operator  of  a  mothership  or  catcher/ 
processor  or  manager  of  a  shoreside 
processor  must: 

(i)  Record  all  product  transfer 
information  on  a  PTR  within  2  hours  of 
the  completion  of  the  transfer. 

(ii)  Submit  by  fax  a  copy  of  each  PTR 
to  the  NMFS  Alaska  Enforcement 
Division  by  1200  hours,  A.Lt.,  on  the 
Tuesday  following  the  end  of  the 
applicable  weekly  reporting  period  in 
which  the  transfer  occurred. 

(iii)  A  PTR  is  not  required  to 
accompany  a  shipment  or  offload. 

(3)  Information  required— {i)  General. 
In  addition  to  requirements  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  operator  of  a  mothership  or  catcher/ 
processor  or  the  manager  of  a  shoreside 
processor  must  record  on  a  PTR: 

(A)  Page  numbers  must  be  numbered 
consecutively,  starting  with  the  first 
transfer  of  the  fishing  year  as  page  1  and 
continuing  throughout  the  remainder  of 
the  fishingyear. 

(B)  "RECEIPT,"  if  product  (including 
raw  fish)  is  received;  "OFFLOAD,"  if 
product  (including Taw  fish)  is  offloaded 
from  a  mothership  or  catcher/processor; 
"SHIPMENT,"  if  product  (including  raw 
fish)  is  shipped  firom  a  shoreside 
processor. 

(C)  If  a  catcher/processor  or 
mothership.  the  USCG  documentation 
niunber. 

(ii)  Transfer  information.  The  operator 
of  a  catcher/processor  or  mothership  or 
manager  of  a  shoreside  processor  must 
record  on  each  page  the  following 
information  for  each  transfer: 

(A)  Vessel  name.  If  another  vessel  is 
involved  with  the  transfer,  the  name 
and  call  sign  of  the  vessel  receiving  or 
dehvering  groundfish  or  groundfish 
products. 

(B)  Port  of  landing.  If  a  mothership  or 
catcher/processor  and  the  transfer  takes 


place  in  port,  the  port  of  landing  and 
country,  if  a  foreign  location. 

(C)  Agent.  [1)  Except  as  provided  in 
paragraphs  (g)(3)(ii)(C)(2)  and 
(g)(3)(ii)(C)(J)  of  this  section,  enter  the 
agent's  name,  which,  for  piuposes  of 
this  section,  is  defined  as  the  buyer  or 
the  distributor. 

(2)  If  groundfish  bait  transfer  or  sales 
are  aggregated  onto  a  PTR  for  a  given 
day  as  described  at  paragraph  (g)(l)(ii) 
of  this  section,  enter  "fishing  vessels." 

(3)  If  groundfish  over-the-counter 
sales  are  aggregated  onto  a  PTR  for  a 
given  day  as  described  at  paragraph 
(g)(l)(iii)  of  this  section,  enter  "over-the- 
counter  sales." 

(D)  Intended  first  destination  of 
product.  (2)  If  an  offload  or  shipment, 
the  intended  destination  of  the  vessel  or 
agent  receiving  the  groundfish  or 
groundfish  product. 

(2)  If  an  offload  or  shipment  has 
several  destinations,  the  first  intended 
destination. 

[3]  If  offload  or  shipment  has  a  single 
destination  but  requires  loading  on 
multiple  vans,  trucks,  or  airline  flights, 
the  transfer  may  be  recorded  on  a  single 
PTR  page. 

(4)  If  groimdfish  bait  sales  are 
aggregated  onto  a  PTR  for  a  given  day 
as  described  at  paragraph  (g)(l)(ii)  of, 
this  section,  enter  "bait." 

(5)  If  groimdfish  over-the-coimter 
sales  are  aggregated  onto  a  PTR  for  a 
given  day  as  described  at  paragraph 
(g)(l)(iii)  of  this  section,  enter  "over-the- 
counter  sales." 

(E)  Date  and  time  of  product 
transfer — (1)  Start.  Except  as  provided 
in  paragraphs  (g)(3)(i7)(E)(])(i)  and  (ii)  of 
this  section,  the  date  and  time,  as 
described  in  paragraph  (a)(6)(iii)  of  this 
section  the  transfer  starts. 

(i)  Bait  sales.  If  groimdfish  bait  sales 
are  aggregated  onto  a  PTR  for  a  given 
day,  the  transfer  start  time  is  the  time  of 
the  first  bait  sale. 

[ii]  Over-the-counter  sales.  If 
groimdfish  over-the-counter  sales  are 
aggregated  onto  a  PTR  for  a  given  day, 
the  transfer  start  time  is  the  time  of  the 
first  over-the-counter  sale. 

(2)  Finish.  Except  as  provided  in 
paragraphs  (g)(3)(ii)(E)(2)(i)  through  (v) 
of  this  section,  the  date  and  time,  as 
described  in  paragraph  (a)(6)(iii)  of  this 
section,  the  transfer  is  completed. 

(j)  Individual  van  or  flight.  If 
shipment  is  an  individual  van  load  or 
flight,  the  date  and  time  when  each 
shipment  leaves  the  plant. 

{ii)  Multiple  vans  or  trucks.  If 
shipment  involves  multiple  vans  or 
trucks,  record  date  and  time  when  the 
last  van  or  truck  of  the  day  leaves  the 
plant. 


[Hi]  Multiple  airline  flights.  If 
shipment  involves  multiple  airline 
flights,  record  date  and  time  when  the 
last  airline  flight  shipment  of  the  day 
leaves  the  plant. 

(jV)  Bait  sales.  If  PTR  is  for  aggregated 
groundfish  bait  sales  for  a  given  day,  the 
transfer  finish  time  is  the  time  of  the  last 
bait  sale.  

(v)  Over-the-counter  sales.  If  PTR  is 
for  aggregated  groundfish  over-the- 
counter  sales  for  a  given  day,  the 
transfer  finish  time  is  the  time  of  the  last 
over-the-counter  sale. 

(F)  Position  transferred.  If  a  catcher/ 
processor  or  mothership  and  transfer  of 
product  is  made  at  sea,  the  latitude  and 
longitude  of  the  transfer  position  in 
degrees  and  minutes. 

Uii)  Products  and  quantities 
offloaded,  shipped,  or  received.  The 
operator  of  a  catcher/processor  or 
mothership  or  manager  of  a  shoreside 
processor  must  record  the  following 
information: 

(A)  If  a  catcher/processor  or 
mothership,  the  harvest  zone  code  of  the 
area  in  which  groundfish  were 
harvested  as  defined  in  Table  8  to  this 
part. 

(B)  The  species  code  and  product 
code  for  each  product  transferred  as 
defined  in  Tables  1  and  2  to  this  part. 

(C)  The  number  of  cartons  or 
production  units  transferred. 

(D)  The  average  net  weight  of  one 
carton  for  each  species  and  product 
code  in  kilograms  or  lbs. 

(E)  The  total  net  weight  (fish  product 
weight,  to  the  nearest  0.001  mt)  of  the 
products  transferred. 

(iv)  Total  or  partial  offload.  If  a 
catcher/processor  or  mothership, 
whether  the  transfer  is  a  total  or  partial 
offload.  If  partial  offload,  the  total  fish 
product  weight,  to  the  nearest  0.001  mt, 
of  the  products  (by  harvest  zone,  species 
and  product  codes)  remaining  on  board 
after  this  transfer. 

(h)  Check-in/check-out  report— il) 
Applicability— {i]  Transit  between 
reporting  areas.  If  a  vessel  is  transiting 
through  a  reporting  area  and  is  not 
fishing  or  receiving  fish,  a  check-in  or 
check-out  report  is  not  required  from 
that  area. 

(ii)  Multiple  vessel  operations 
categories— (A)  Check-in  report.  If  a 
catcher/processor  is  functioning 
simultaneously  as  a  mothership  in  the 
same  reporting  area,  the  operator  must 
submit  a  separate  check-in  report  for 
each  vessel  operations  category. 

(B)  Check-out  report.  Upon 
completion  of  each  activity,  the  operator 
must  submit  a  check-out  report  for  each 
vessel  operations  category. 

(2)  Time  limits  and  submittal— {i) 
Check-in  report  (BEGIN  message}— {A) 


Catcher/processor — (1)  Using  hook-and- 
line  or  pot  gear.  (/)  Before  the  operator 
of  a  catcher/processor  using  hook-and- 
line  or  pot  gear  sets  gear  for  groundfish 
in  any  reporting  area  except  300,  400, 
550,  or  690,  the  operator  must  submit  a 
check-in  report  (BEGIN  message)  by  fax 
to  the  Regional  Administrator. 

[ii]  The  operator  of  a  catcher/ 
processor  using  hook-and-line  or  pot 
gear  may  be  checked-in  to  more  than 
one  area  simultaneously. 

[2]  Using  other  than  hook-and-line  or 
pot  gear.  (/)  Before  the  operator  of  a 
catdber/processor  using  other  than 
hook-and-line  or  pot  gear  commences 
fishing  for  groundfish  hi  any  reporting 
area  except  300,  400,  550,  or  690,  the 
operator  must  submit  a  check-in  report 
(BEGIN  message)  by  fax  to  the  Regional 
Administrator. 

(jj)  The  operator  of  a  catcher/ 
processor  using  other  than  hook-and- 
line  or  pot  gear  may  be  checked-in  to 
only  one  area  at  a  time. 

(B)  Mothership,  shoreside  processor, 
buying  station.  [1]  Before  a  mothership, 
shoreside  processor,  or  buying  station 
commences  receipt  of  groundfish  fit)m 
any  reporting  area  except  300,  400,  550, 
or  690,  the  operator  or  manager  must 
submit  a  check-in  report  (BEGIN 
message)  by  fax  to  the  Regional 
Administrator. 

(2)  The  operator  of  a  mothership  may 
be  checked  into  more  than  one  area 
simultaneously. 

(C)  Directed  fishing  under  a  CDQ 
allocation.  The  operator  must  submit  by 
fax  a  check-in  report  to  the  Regional 
Administrator  prior  to  directed  fishing 
for  each  CDQ  allocation. 

(ii)  Check-out  report  (CEASE 
message) — (A)  Catcher/processor — (1) 
Using  hook-and-line  or  pot  gear.  (/)  If  a 
catcher/processor  using  hook-and-line 
or  pot  gear  departs  a  reporting  area  and 
gear  retrieval  is  complete  from  that  area, 
the  operator  must  submit  by  fax  a  check- 
out report  to  the  Regional  Administrator 
within  24  hours  after  departing  a 
reporting  area. 

\ii)  If  a  catcher/processor  using  hook- 
and-line  or  pot  gear  is  checked-in  to 
multiple  reporting  areas,  the  operator 
must  submit  a  check-out  report  for  each 
reporting  area  by  fax. 

[2)  Usmg  other  than  hook-and-line  or 
pot  gear.  If  a  catcher/processor  using 
other  than  hook-and-line  or  pot  gear 
departs  a  reporting  area,  the  operator 
must  submit  by  fax  a  check-out  report 
to  the  Regional  Administrator  within  24 
hours  after  departing  a  reporting  area 
but  prior  to  checking-in  another 
reporting  area. 

(B)  Mothership  or  buying  station 
delivering  to  a  mothership.  (1)  If  a 
mothership  or  buying  station  delivering 


to  a  mothership  completes  receipt  of 
groundfish,  the  operator  must  submit  a 
check-out  report  by  fax  to  the  Regional 
Administrator  within  24  hours  after 
departing  a  reporting  area. 

(2)  If  a  mothership  is  checked-in  to 
multiple  reporting  areas,  the  operator 
must  submit  a  check-out  report  for  each 
reporting  area  by  fax. 

(C)  Shoreside  processor.  Ii  a  shoreside 
processor,  the  manager. 

(1)  Must  submit  a  check-out  report  by 
fax  to  the  Regional  Administrator  within 
48  hours  after  the  end  of  the  applicable 
weekly  reporting  period  that  a  shoreside 
processor  ceases  to  process  groundfish 
for  the  fishing  year. 

(2)  May  submit  a  check-out  report  by 
fax  to  the  Regional  Administrator  when 
receipt  or  processing  of  groundfish  is 
temporarily  halted  during  the  fishing 
year  for  a  period  of  at  least  two  weekly 
reporting  periods. 

(D)  Buying  station  delivering  to  a 
shoreside  processor.  If  a  land-based 
buying  station  delivering  lo  a  shoreside 
processor,  the  manager: 

(1)  Must  submit  a  check-out  report  by 
fax  to  th^  Regional  Administrator  within 
24  hours  after  delivery  of  groundfish 
ceases  for  the  fishing  year. 

(2)  May  submit  a  check-out  report  by 
fax  to  the  Regional  Administrator  when 
receipt  of  groundfish  is  temporarily 
halted  during  the  fishing  year  for  a 
period  of  at  least  two  weekly  reporting 
periods. 

(E)  End  of  fishing  year.  If  a  check-out 
report  has  not  previously  been 
submitted  during  a  fishing  year,  the 
operator  or  manager  must  submit  a 
check-out  report  at  the  end  of  that 
fishing  year,  December  31. 

(F)  Directed  fishing  under  a  CDQ 
allocation.  The  operator  must  submit  a 
check-out  report  by  fax  to  the  Regional 
Administrator  within  24  hours  after 
directed  fishing  for  each  species  under 
each  CDQ  allocation  has  ceased. 

(3)  General  information.  In  addition  to 
requirements  described  in  paragraphs 
(a)  and  (b)  of  this  section,  the  operator 
of  a  catcher/processor,  mothership,  or  of 
a  buying  station  delivering  to  a 
mothership  or  the  manager  of  a 
shoreside  processor  or  buying  station 
deUvering  to  a  shoreside  processor  must 
record: 

(i)  BEGIN  message — (A)  Mothership. 
(I)  Date  (month-day-year)  and  time  (to 
the  nearest  hour,  A.l.t.)  that  receipt  of 
groundfish  begins. 

(2)  Latitude  and  longitude  of  position 
in  degrees  and  minutes  where 
groundfish  receipt  begins. 

[3)  Reporting  area  code  where 
groundfish  receipt  begins  and  whether 
mothership  is  receiving  groundfish  in 
the  COBLZ  or  RKCSA  area. 


(4)  Primary  and  secondary  species 
expected  to  be  received  the  following 
week.  A  change  in  intended  target 
species  within  the  same  reporting  area 
does  not  require  a  new  BEGIN  message. 

(5)  Whether  acting  as  a  mothership  or 
catcher/processor. 

(B)  Catcher/processor.  (1)  Date 
(month-day-year)  and  time  (to  the 
nearest  hour,  A.l.t.)  that  gear  is 
deployed. 

(2)  Latitude  and  longitude  of  position 
in  degrees  and  minutes  where  gear  is 
set. 

(J)  Reporting  area  code  where  gear 
deployment  begins  and  whether 
catcher/processor  is  located  in  the 
COBLZ  or  RKCSA  area. 

(4)  Primary  and  secondary  species 
expected  to  be  harvested  the  following 
week.  A  change  in  intended  target 
species  within  the  same  reporting  area 
does  not  require  a  new  BEGIN  message. 

(5)  Whether  acting  as  a  mothership  or 
catcher/processor. 

(C)  Shoreside  processor.  (1)  Date 
(month-day-year)  the  facility  will  begin 
to  receive  groundfish. 

(2)  Whether  checking  in  for  the  first 
time  at  the  beginning  of  the  fishing  year 
or  checking  in  to  restart  receipt  and 
processing  of  groundfish  after  filing  a 
check-out  report. 

(D)  Buying  station.  [1]  If  delivering  to 
a  mothership,  reporting  area  code  where 
groundfish  receipt  begins. 

(2)  Date  (montn-day-year)  facility  will 
begin  to  receive  groundfish. 

[3]  Whether  checking  in  at  the 
beginning  of  the  fishing  year  or 
checking  in  to  restart  after  filing  a 
check-out  report. 

(4)  Intended  primary  target  species 
expected  to  be  received  the  following 
week.  A  change  in  intended  target 
species  within  the  same  reporting  area 
does  not  require  a  new  BEGIN  message. 

(ii)  CEASt  message — (A)  Mothership. 
Date  (month-day-year),  time  (to  the 
nearest  hour,  A.l.t.],  and  latitude  and 
longitude  of  position  in  degrees  and 
minutes  where  the  last  receipt  of 
groundfish  was  made. 

(B)  Catcher/processor.  Date  (month- 
day-year),  time  (to  the  nearest  hour, 
A.l.t.),  and  latitude  and  longitude  of 
position  in  degrees  and  minutes  where 
the  vessel  departed  the  reporting  area. 

(C)  Shoreside  processor.  E>ate  (month- 
day-year)  that  receipt  of  groundfish 
ceased. 

(D)  Buying  station.  (I)  If  delivering  to .. 
a  mothership,  date  (month-day-year), 
time  (to  the  nearest  hour,  A.l.t.),  and 
latitude  and  longitude  of  position  in 
degrees  and  minutes  where  the  vessel 
departed  the  reporting  area. 

(2)  If  delivering  to  a  shoreside 
processor,  date  (month-day-year)  that 
receipt  of  groundfish  ceased. 
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(iii)  Fish  or  fish  product  held  at  plant. 
The  manager  of  a  shoreside  processor 
must  report  the  weight  of  all  fish  or  fish 
products  held  at  the  plant  in  lbs  or  to 
the  nearest  0.001  mt  by  species  and 
product  codes  on  each  check-in  report 
and  on  each  check-out  report. 

(i)  Yfeekly  Production  Report  (WPRh- 
(1)  Applicability. 

(i)  Ine  operator  of  a  catcher/processor 
or  mothership  or  the  manager  of  a 
shoreside  processor  must  submit  a  WPR 
for  any  week  the  mothership,  catcher/ 
processor,  or  shoreside  processor  is 
checked  in  pursuant  to  paragraph 
(h)(2)(i)  of  this  section. 

(ii)  The  operator  of  a  vessel  that  is 
authorized  to  conduct  operations  as 
both  a  catcher/processor  and  as  a 
mothership  must  submit  separate  WPRs 
to  report  production  and  discard  as  a 
catcher/processor  and  production  and 
discard  as  a  mothership. 

(2)  Time  limits  and  submittal.  The 
operator  or  manager  must  submit  a  WPR 
by  fox  to  the  Regional  Administrator  by 
1200  hours,  A.l.t.,  on  the  Tuesday 
following  the  end  of  the  applicable 
weekly  reporting  period. 

(3)  Information  required.  In  addition 
to  requirements  described  in  paragraphs 
(a)  and  (b)  of  this  section,  the  operator 
of  a  catcher/processor  or  mothership,  or 
manager  of  a  shoreside  processor  must 
record: 

(i)  The  date  (month-day-year)  the 
WPR  was  completed. 

(ii)  The  primary  and  secondary  target 
codes  for  the  following  week. 

(iii)  If  a  mothership  or  catcher/ 
processor,  record  the  processor  type. 

(j)  Daily  Production  Report  (DPR)—{1) 
Notification.  If  the  Regional 
Administrator  determines  that  DPRs  are 
necessary  to  avoid  exceeding  a 
groundfish  TAC  or  prohibited  species 
bycatch  allowance,  NMFS  may  require 
submission  of  DPRs  from  motherships, 
catcher/processors,  and  shmeside 
prooeisors  for  reporting  one  or  more 
specified  species,  in  addition  to  a  WPR 
NMFS  will  publish  notification  in  the 
Fadonl  Re^ater  spedMns  the  fisheries 
that  require  DPBs  and  the  dates  that 
submittal  of  DPRs  are  required. 

(2)  Applicability,  (i)  If  a  catcher/ 
processor  or  mothership  is  checked  in  to 
the  specified  reporting  area  and  is 
harvesting,  receiving,  processing,  or 
discarding  the  specified  species  or  is 
receiving  reports  from  a  catcher  vessel 
of  discard  at  sea  of  the  specified  species, 
the  operator  must  submit  a  DPR 

(ii)  If  a  shoreside  processor  is 
receiving,  processing,  or  discarding  the 
specified  species  or  is  receiving  reports 
from  a  catcner  vessel  of  discard  at  sea 
of  the  specified  species,  the  manager 
must  submit  a  DPR 


(iii)  The  operator  of  a  catcher/ 
processor  or  mothership  or  the  manager 
of  a  shoreside  processor  must  use  a 
separate  DPR  for  each  gear  type, 
processor  type,  and  CDQ  number. 

(3)  Time  limit  and  submittal.  The 
operator  or  manager  must  submit  a  DPR 
by  fox  to  the  Regional  Administrator  by 
1200  hours,  A.l.t.,  the  day  following 
each  day  of  landings,  dircard.  or 
production. 

(4)  Information  required.  In  addition 
to  requirements  described  in  paragraphs 
(a)  and  (b)  of  this  section,  the  operator 
of  a  catcher/processor  or  mothership,  or 
the  manager  of  a  shoreside  processor 
must  record  the  processor  type. 

(k)  U.S.  Vessel  Activity  Report 
(VAR)—{1)  Applicability.  The  operator 
of  a  catcher  vessel,  catcher/processor,  or 
of  a  mothership  regulated  under  this 
part  must  submit  a  VAR  by  fax  to  NMFS 
Alaska  Enforcement  Division,  Jimeau, 
AK,  before  the  vessel  crosses  the 
seaward  boundary  of  the  EEZ  off  Alaska 
or  crosses  the  U.S.-Canadian 
international  boundary  between  Alaska 
and  British  Columbia. 

(2)  Information  required— {i)  General. 
In  addition  to  requirements  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  operator  of  each  catcher  vessel,  - 
catcher/processor,  or  mothership  must 
record: 

(A)  If  the  vessel  is  crossing  into  the 
seaward  boundary  of  the  EEZ  off  Alaska 
or  crossing  the  U.S.-Canadian 
international  boimdary  between  Alaska 
and  British  Columbia  into  U.S.  waters, 
the  operator  must  indicate  a  "return" 
report.  "Return,"  for  purposes  of  this 
[>aragraph,  means  coming  b«:k  to 
Alaska. 

(B)  If  the  vessel  is  crossing  out  of  the 
seaward  boundary  of  the  EEZ  off  Alaska 
or  crossing  the  U.S.-Canadian 
international  boundary  between  Alaska 
and  British  Columbia  into  Canadian 
waters,  the  operator  must  indicate  a 
"depart"  report.  "Depart,"  for  purposes 
of  this  paragra{^.  means  leaving.  Alaska. 

(Q  Port  of  landing.  If  no  fish  on 
board,  indicate  first  destination. 

(D)  Whether  the  vessel  is  returning 
from  fishing  or  departing  to  fish  in  the 
Russian  Zone. 

(E)  Date  (month-day-year)  and  time 
(Gieenwich  mean  time)  the  vessel  will 
cross  the  seaward  boundary  of  the  EEZ 
off  Alaska  or  the  U.S.-Canadian 
international  boundary  between  Alaska 
and  British  Columbia. 

{F)  Latitude  and  longitude  of  position 
in  degrees  and  minutes  at  the  point  of 
crossing  the  seaward  boundary  of  the 
EEZ  off  Alaska  or  U.S.-Canadian 
international  boundary  between  Alaska 
and  British  Columbia. 


(ii)  Fish  or  fish  products.  The  operator 
of  a  catcher  vessel,  catcher/processor,  or 
mothership  must  record  the  fish  or  fish 
products  on  board  the  vessel  when 
crossing  the  seaward  boundary  of  the 
KF7  off  Alaska  or  U.S.-Canadian 
international  boundary  as  follows: 

(A)  The  harvest  zone  code  of  the  area 
in  which  groundfish  were  harvested  as 
defined  in  Table  8  to  this  part. 

(B)  The  spedes  code  and  product 
code  for  each  species  on  board  as 
defined  in  Tables  1  and  2  to  this  part 

(C)  The  fish  product  weight  of 
products  on  board  in  lbs  or  to  the 
nearest  0.001  mt 

(1)  IFQ  recordkeeping  and  reporting 
requirements.  In  addition  to  the 
recordkeeping  and  reporting 
requirements  in  this  section  and  as 
prescribed  in  the  annual  management 
measures  published  in  the  Federal 
Register  pursuant  to  §300.82  of  chapter 
m  of  this  titie,  the  following  IFQ  reports 
are  required,  when  applicable:  prior 
notices  of  landing,  landing  re(>ort, 
idiipment  report,  transshipment 
autnorization,  vessel  clearance  report, 
and  departure  report. 

(1)  Prior  notice  of  IFQ  l(uiding—{i) 
Applicability.  Except  as  provided  in 
paragraph  (l)(l)(iv)  of  this  section,  the 
operates  of  any  vessel  making  an  IFQ 
landing  must  notify  the  NMFS 
Enforcement  Juneau,  no  fewer  than  8 
hours  before  landing  IFQ  halibut  or  IFQ 
sablefish,  unless  peimissicm  to 
.commence  an  IFQ  landing  within  8 
hours  of  notification  is  granted  by  a 
deari^  officer. 

(ii)  Time  limits.  Prior  notice  of  an  IFQ 
landing  must  be  made  to  the  toll-free 
telephone  number  spedfied  on  the  IFQ 
permit  between  the  hours  of  0600  hours. 
A.l.t..  and  2400  hours.  A.Lt 

(iii)  Information  required.  Prior  notice 
must  include  the  following:  Name  of  the 
registered  buyer(s)  who  will  be 
responsible  for  completion  and 
submission  of  the  IFQ  Landing 
RBport(s);  the  location  of  the  landing: 
vessel  id«itification;  estimated  wrimt 
of  the  IFQ  halibut  or  IFQ  sablefish  that 
will  be  landed:  identifioition  number(s) 
of  the  IFQcard(s)  that  will  be  used  to 
land  die  IFQ  halibut  or  IFQ  sablefish: 
and  the  date  and  time  that  the  landing 
vrall  take  place. 

(iv)  Exemption.  The  operator  of  a 
category  B.  C,  or  D  vessel,  as  defined  at 
§879.40(a)(5).  making  an  IFQ  landing  of 
IFQ  halibut  of  500  lb  (0.227  mt)  or  less 
of  IFQ  weight  determined  pursuant  to 
§879.42(c)(2)  and  concurrent  wdth  a 
l^al  landing  of  salmon  is  exempt  from 
the  prior  notice  of  landing  requfred  by 
this  section. 

(v)  Revision  to  prior  notice.  The 
operator  of  any  vessel  wishing  to  land 


IFQ  halibut  or  IFQ  sablefish  before  the 
date  and  time  reported  in  the  prior 
notice  or  later  than  2  hours  after  the 
date  and  time  reported  in  the  prior 
notice  must  submit  a  new  prior  notice 
of  IFQ  landing  as  described  in 
paragraphs  (l)(l)(i)  through  (iii)  of  this 
section. 

(2)  Landing  report — (i)  Applicability. 
A  registered  buyer  must  report  an  IFQ 
landing  within  6  hours  after  all  such 
fish  are  landed  and  prior  to  shipment  or 
departure  of  the  delivery  vessel  from  the 
landing  site. 

(ii)  Electronic  landing  report.  (A) 
Electronic  landing  reports  must  be 
submitted  to  NMFS  Enforcement, 
Juneau,  using  magnetic  strip  cards 
issued  by  NMFS,  Alaska  Region,  and 
transaction  terminals  and  printers 
driven  by  custom-designed  software,  as 
provided  and/or  specified  by  NMFS, 
Alaska  Region.  It  is  the  responsibility  of 
the  registered  buyer  to  locate  or  procure 
a  transaction  terminal  and  report  as 
required.  Waivers  from  the  electronic 
reporting  requirement  can  only  be 
granted  in  writing  on  a  case-by-case 
basis  by  a  local  dearing  officer. 

(B)  The  IFQ  cardholder  must  initiate 
a  landing  report  by  using  his  or  her  own 
magnetic  card  and  personal 
identification  munber  (PIN). 

(C)  Once  landing  operations  have 
commenced,  the  IFQ  cardholder  and  the 
harvesting  vessel  may  not  leave  the 
landing  site  until  the  IFQ  account  is 
properly  debited.  The  offloaded  IFQ 
spedes  may  not  be  moved  from  the 
landing  site  until  the  IFQ  landing  report 
is  received  by  NMFS  Enforcement, 
Juneau,  and  the  IFQ  cardholder's 
account  is  properly  debited.  A  properly 
concluded  transaction  terminal  receipt 
or  manual  landing  report  receipt 
received  by  fax  from  NMFS 
Enforcement,  Juneau,  constitutes 
confirmation  that  NMFS  received  the 
landing  report  and  that  the  cardholder's 
account  was  properly  debited.  After  the 
registered  buyer  enters  the  landing  data 
in  the  transaction  terminal  and  a  receipt 
is  printed,  the  IFQ  cardholder  must  sign 
the  receipt.  Legible  copies  of  the  receipt 
must  be  retained  by  both  the  registered 
buyer  and  the  IFQ  cardholder  pursiiant 
to  paragraph  (1)(7)  of  this  section. 

(iii)  Manual  landing  report.  (A)  If  a 
waiver  has  been  granted  pursuant  to 
paragraph  (l)(2)(ii)  of  this  section, 
manual  landing  instructions  must  be 
obtained  from  NMFS  Enforcement, 
Jxmeau,  at  (800)  304-4846  or  (907)  586- 
7163.  Completed  manual  landing 
reports  must  be  submitted  by  fax  to 
NMFS  Enforcement,  Juneau,  at  (907) 
586-7313. 

(B)  The  manual  landing  report  must 
be  signed  by  the  registered  buyer,  the 


IFQ  cardholder,  and  the  NMFS 
representative  to  show  that  the  IFQ 
cardholder's  accoimt  was  properly 
debited. 

(iv)  Time  limits  and  submittals.  (A) 
An  IFQ  landing  may  commence  only 
between  0600  hours,  A.l.t.,  and  1800 
hoius,  A.l.t.,  unless: 

(1)  Permission  to  land  at  a  difforent 
time  is  granted  in  advance  by  a  clearing 
officer;  or 

(2)  IFQ  halibut  of  500  lb  (0.227  mt)  or 
less  of  IFQ  weight  determined  pursuant 
to  §679.42(c)(2)  is  landed  concurrenUy 
with  a  legal  landing  of  salmon  by  a 
category  B,  C,  or  D  vessel,  as  defined  at 
§67g.40(a)(5). 

(B)  An  IFQ  landing  report  must  be 
completed  and  the  IFQ  account(s) 
properly  debited,  as  defined  in 
paragraph  (l)(2)(ii)(C)  of  this  section, 
within  6  hours  after  the  completion  of 
the  IFQ  landing. 

(v)  Landing  verification  and 
inspection.  Each  IFQ  landing  and  all 
fish  retained  on  board  the  vessel  making 
an  IFQ  landing  are  subject  to 
verification,  inspection,  and  sampling 
by  authorized  officers,  clearing  officers, 
or  observers.  Each  IFQ  halibut  landing 
is  subjed  to  sampling  for  biological 
information  by  persons  authorized  by 
tiielPHC. 

(vi)  Information  required.  The 
registered  buyer  must  enter  accurate 
information  contained  in  a  complete 
IFQ  landing  report  as  follows:  Etate, 
time,  and  location  of  the  IFQ  landing; 
name  and  permit  number  of  the  IFQ 
card  holder  and  registered  buyer;  the 
harvesting  vessel's  ADF&G  number;  the 
Alaska  State  fish  ticket  number(s)  for 
the  landing;  the  ADFfltG  statistical  area 
of  harvest  reported  by  the  IFQ 
cardholder;  if  ADF&G  statistical  area  is 
biseded  by  a  line  dividing  two  IFQ 
regulatory  areas,  the  IFQ  regulatory  area 
of  harvest  reported  by  the  IFQ 
cardholder;  for  each  ADF&G  statistical 
area  of  harvest  reported  by  the  IFQ 
cardholder,  the  product  code  landed 
and  initial  acciu^te  scale  weight  made 
at  the  time  offloading  commences  for 
IFQ  species  sold  and  retained. 

(3)  Shipment  report — (i)  Requirement. 
Each  registered  buyer,  other  than  those 
conducting  dockside  sales  must: 

(A)  Complete  a  written  shipment 
report  for  each  shipment  or  transfer  of 
IFQ  halibut  and  IFQ  sablefish  from  Uiat 
registered  buyer  before  the  fish  leave  the 
landing  site. 

(B)  Assure  that  a  shipment  report  is 
submitted  to,  and  received  by,  NMFS 
Enforcement,  Juneau,  by  fax  to  (907) 
586-7313  or  mail  to  P.O.  Box  21767, 
Juneau,  AK  99802-1767,  within  7  days 
of  the  date  shipment  commenced. 


(C)  Assure  that  a  copy  of  the  shipment 
report  or  a  bill  of  lading  containing  the 
same  information  accompanies  the 
shipment  of  IFQ  sf>ecies  from  the 
landing  site  to  the  first  destination 
beyond  the  location  of  the  IFQ  landing. 

(ii)  Information  required.  A  shipment 
report  must  specify  the  following: 
Species  and  product  type  being 
shipped,  number  of  shipping  units,  fish 
produd  weight,  names  of  the  shipper 
and  receiver,  names  and  addresses  of 
the  consignee  and  consignor,  mode  of 
transportation,  and  intended  route. 

(iii)  Revision  to  shipment  report.  Each 
registered  buyer  must  ensiue  that,  if  any 
informatitm  on  the  original  Shipment 
Report  changes  prior  to  the  first 
destination  of  the  shipment,  a  revised 
shipment  report  is  submitted  to  NMFS 
Enforcement,  Juneau,  dearly  labeled 
"Revised  Shipment  Report"  and  that  the 
revised  shipment  report  be  received  by 
NMFS  Enforcement,  Juneau,  within  7 
days  of  the  change. 

(iv)  Dockside  sale  or  outside 
landing— (A)  Dockside  sale.{l)  A 
registered  buyer  conducting  doclcside 
sales  must  issue  a  receipt  in  lieu  of  a 
shipment  report,  that  includes  the  date 
of  sale  or  transfer,  the  registered  buyer 
permit  number,  and  the  fish  product 
weight  of  the  IFQ  sablefish  or  halibut 
transferred  to  each  individual  receiving 
IFQ  halibut  or  IFQ  sablefish. 

[2]  A  person  holding  a  valid  IFQ 
permit,  IFQ  card,  and  registered  buyer 
permit  may  conduct  a  dockside  sale  of 
IFQ  halibut  or  IFQ  sablefish  to  a  person 
who  has  not  been  issued  a  registered 
buyer  permit. 

(B)  Outside  landing.  A  person  holding 
a  valid  IFQ  permit,  IFQ  card,  and 
registered  buyer  permit  may  conduct  an 
IFQ  landing  outside  an  IFQ  regulatory 
area  or  the  State  of  Alaska  to  a  person 
who  does  not  hold  a  registered  buyer 
permit 

(C)  Landing  report  The  person 
making  such  an  IFQ  landing  as 
described  in  paragraph  0)(3)(iv)(A)  or 
(B)  of  this  section  must  submit  an  IFQ 
landing  report  in  the  manner  prescribed 
in  paragraph  (1)(2)  of  this  section  before 
any  fish  are  sold,  transferred,  or 
removed  from  the  immediate  vidnity  of 
the  vessel  with  which  they  were 
harvested. 

(4)  Transshipment  authorization.  No 
person  may  transship  processed  IFQ 
halibut  or  IFQ  sablefish  between  vessels 
without  authorization  by  a  dearing 
officer.  Authorization  from  a  clearing 
officer  must  be  obtained  for  each 
instance  of  transshipment  at  least  24 
hours  before  the  transshipment  is 
intended  to  commence.  Requests  for 
authorization  must  spedfy  the  date  and 
location  of  the  transshipment 
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(5)  Vessel  clearance— {i) 
Applicability.  The  vessel  operator  who 
makes  an  IFQ  landing  at  any  location 
other  than  in  an  IFQ  regulatory  area  or 
in  the  State  of  Alaska  must  obtain 
prelanding  written  clearance  of  the 
vessel  from  a  clearing  officer  and 
provide  the  weight  of  IFQ  halibut  and 
IFQ  sablefish  on  board  to  the  clearing 
officer. 

(ii)  Responsibility.  (A)  A  vessel 
operator  must  land  and  report  all  IFQ 
species  on  board  at  the  same  time  and 
place  as  the  first  landing  of  any  species 
harvested  during  an  IFQ  fishins  trip. 

(B)  A  vessel  operator  having  Men 
granted  a  vessel  clearance  must  submit 
an  IFQ  landing  report,  required  under 
this  section,  for  all  IFQ  halibut.  IFQ 
sablefish  and  products  thereof  that  are 
on  board  the  vessel  at  the  first  landing 
of  any  fish  from  the  vessel. 

(iii)  Location  (^  clearance— {A)  State 
of  Alaska.  The  vessel  operator  that 
obtains  prelanding  written  clearance  for 
the  vessel  at  a  port  in  the  State  of  Alaska 
must  obtain  that  clearance  prior  to 
departing  the  waters  of  the  EEZ  adiacent 
to  the  jurisdictional  waters  of  the  State 
of  Alaska,  the  territorial  sea  of  the  State 
of  Alaska,  or  the  internal  waters  of  the 
State  of  Alaska. 

(B)  State  other  than  Alaska,  Departure 
Report.  (1)  A  vessel  operate  intending 
to  obtain  a  prelanding  written  clearance 
for  the  vessel  at  a  port  in  a  state  other 
than  Alaska  must  first  provide  a 
departure  report  to  NK^S  Enforcement. 
Juneau,  prior  to  departing  the  waten  of 
the  EEZ  adjacent  to  the  jurisdictional 
waten  of  the  State  of  Alaska,  the 
territwial  sea  of  the  State  of  Aladca.  or 
the  internal  waten  of  the  State  of 
Alaska. 

(2)  Information  required.  The 
departure  report  must  include  the 
%v^ght  of  the  IFQ  halibut  or  IFQ 
sablefish  on  board  and  the  intended 
date  and  time  the  vessel  will  obtain 
prelanding  written  deaiance  at  that  port 
in  a  state  other  than  Alaska. 

(C)  Foreign  port  other  than  Canada.  A 
vessel  operator  who  lands  IFQ  species 
in  a  foreign  port  must  first  obtain  a 
vessel  clearance  from  a  clearing  officer 
located  at  a  primary  port  in  the  State  of 
Aladca  as  described  in  paragraph 
(lM5)(vi)  of  this  section. 

(D)  Qmadian  ports.  No  person  shall 
make  an  IFQ  landing  in  Canada  other 
than  at  the  ports  of  Port  Hardy.  Prince 
Rupert,  or  Vancouver,  British  Columbia. 

(iv)  Permits  and  cards.  A  vessel 
operator  obtaining  a  vessel  clearance 
must  have  a  registered  buyer  pwmit  and 
(me  or  more  IFQ  cardholcun  on  board 
with  IFQ  holdings  equal  to  or  greater 
than  all  IFQ  halibut  and  IFQ  sablefish 
onboard. 


(v)  Inspection.  A  vessel  for  which  a 
vessel  operator  is  seeking  clearance  is 
subject  to  inspection  of  all  fish, 
logbooks,  permits,  and  other  documents 
on  board  the  vessel  at  the  discretion  of 
the  clearing  officer. 

(vi)  Primary  ports.  Unless  specifically 
authorized  on  a  case-by-case  basis, 
vessel  clearances  will  be  issued  only  by 
clearing  officen  at  the  following 
primary  ports: 


Port 

North  lati- 
tude 

West  lon- 
gitude 

Moitan 

uaangnam  ...... 

CordowB  

Craig  

Dutch  HartMT/ 

Unalasta. 
Fxcursion  miet 

i    1  II    IM    ■   ■ 

KetcNkan  . — 
Nng  Cove  — 

KodWc 

Palcan  

Petenburg  ...... 

St  P«il 

Sand  Point  — 

Sewwd 

Siita 

Yaloitat 

SA'OBrOS" 
48*45'04'- 
60*33'0(r 

53«53'27" 

58«25'00'' 

56*03'20" 
SrAT20r 

»•A8r^or 
«ow3cr 

57W 
59*33' 

165*4«'20'' 
122*3(«B" 
145*45'0(r 
133*09W" 
186*321)5'' 

135*26'3(r 

151*331)0'' 

131*38'46'' 

162191)0'' 

152*24'10" 

136*13'30" 

132*58D0- 

ITO-W-SO- 

leO-SODO" 

149*26*30" 

136*20* 

139*44' 

(6)  Record  retention.  A  copy  of  all 
reports  and  receipts  required  by  this 
section  must  be  retained  by  registered 
buyen  and  be  made  availwle  for 
inspection  by  an  authcnized  officer  or  a 
cleariiM  officer  for  a  pmiod  of  3  years. 

(m)  Consolidated  weekly  ADFaC  fish 
tickets  fatm  mothers/ups— (1) 
RetpiiremetfL  In  addition  to 
requirements  described  in  paragraphs 
(a)  and  (b)  of  this  section,  the  operator 
of  a  motherdiip  must  ensure  that  the 
combined  catca  for  each  catdier  vessel 
is  summarized  at  the  end  of  each  weddy 
reporting  period  by  species  on  a 
minimum  of  one  ADFftG  groundfish 
firiii  tidcet  whan  the  motlmrship  receives 
any  groundfish  from  a  catcher  vessel 
that  is  issued  a  Federal  fisheries  permit 
under  §679.4.  (An  ADFftG  fish  tidcet  is 
further  described  (see  §679.3)  at  Alaska 
Administrative  Code.  5  AAC  Chapter 
39.130). 

(2)  Information  required,  (i)  The 
opnator  of  a  mothership  must  msUre 
that  iha  foUo%iring  information  is 
imprinted  or  written  legibly  on  the 
consolidated  weekly  ADF&G  fish  ticket 
from  the  catcher  vessel  operator's  State 
of  Alaska.  Commercial  Fisheries  Entry 
Commission  (CFEC)  permit  card  in 
order  to  describe  the  CF^  pomit 
holder 

(A)  Vessel  name.  Name  of  the  catcher 
vessel  delivering  the  groundfish. 

(B)  Name.  Name  ofCFEC  permit 
liolder.  If  more  than  one  operator  is  on 


the  same  vessel  during  the  same  weekly 
reporting  period,  complete  a  fish  ticket 
for  each  operator.       

(C)  Permit  number.  CFEC  permit 
number. 

(D)  ADF&G  No.  AOF&G  catcher  vessel 
number. 

(ii)  The  operator  of  a  mothership  must 
ensure  that  the  following  information  is 
imprinted  or  written  legibly  on  the 
consolidated  weekly  ADFftG  fish  ticket 
from  the  mothership's  CFEC  processor 
plate  card  in  order  to  describe  the 
mothership: 

(A)  Processor  code.  ADFftG  processor 
code  of  mothership. 

(B)  Company.  loentificaticm  of 
mothership. 

(iii)  The  operator  of  a  mothership 
must  record  on  the  consolidated  weekly 
ADF&G  groundfish  fish  ticket  the 
following  information  obtained  from  the 
catdier  vessel  operator 

(A)  AI^&G  No.  The  ADFftG  numbw 
of  the  catcher  vessel  delivering  fish  to 
the  mothership.  if  the  catcher  vessel  is 
different  from  die  vessel  identified  in 
the  CFEC  permit  card. 

(B)  Date  landed.  The  week-ending 
date  of  the  weekly  reporting  period 
during  which  the  mothership  received 
thejpoundfish  from  the  catowr  vessel 

(Q  Port  of  landing  or  vesse/ 
transshipped  to.  "FLD,"  a  code  vtbidh 
means  floating  processor. 

(D)  Type  of  gear  used.  Write  in  one  of 
the  following  gear  types  used  by  the 
catcher  vessel  to  harvest  groundfish 
raceived: 

(1)  Hook  and  line. 

(2)  Pot 

{3)  Nonpelagic  trewL 

(4)  Pelagic  trawL 

(5)ng/trolL 

(6)  Other. 

(iv)  The  operator  of  a  mothership  is 
responsible  for  ensuring  that  the 
folfowing  informaticm  is  recorded  on  an 
ADFftG  fish  ticket  for  eadi  catdier 
vessel: 

(A)  Code.  Spedes  code  for  each 
spedes  from  Table  2  to  this  part,  except 
spedM  codes  144. 168. 169,  or  171. 

(B)  Statistical  area.  ADFkG  6-digit 
statistical  area  in  which  groundfish 
were  harvested.  If  more  uan  the 
allowed  eight  statistical  areas  per  fish 
ticket  is  exceeded  in  a  weekly  reporting 
period,  complete  a  second  fiui  ticket 
These  statistical  areas  are  defined  in  a 
set  of  charts  obtained  at  no  charge  from 
Alaska  Commercial  Fisheries 
Management  ft  Devefopment  Division, 
Department  of  Fish  and  Game,  211 
Kfission  Road.  Kodiak,  AK.  99615-6399. 

(O  Condition  code.  The  produd  code 
from  Table  1  to  this  part  %^ch 
describes  the  condition  of  the  fish 
received  by  the  mothership  from  the 


catcher  vessel.  In  most  cases,  this  vrill 
be  product  code  1,  whole  fish. 

(D)  Pounds.  The  landed  weight  of 
each  species  to  the  nearest  lb. 

(E)  Permit  holder's  signature.  The 
signature  of  the  catcher  vessel  CFEC 
permit  holder. 

(F)  Fish  received  by.  The  signatiuB  of 
the  mothership  operator. 

(3)  Time  limit  and  submittal,  (i)  The 
operator  of  a  mothership  must  complete 
the  consolidated  weekly  ADF&G 
groundfish  fish  ticket  for  each  catcher 
vessel  by  1200  hours,  A.l.t,  on  Tuesday 
following  the  end  of  the  applicable 
weekly  reporting  period. 

(ii)  The  operator  of  a  mothership  must 
submit  the  original  consolidated  weekly 
ADF&G  groundfish  fish  tickets  (fax  copy 
is  not  acceptable)  to  Alaska  Commerdal 
Fisheries  Management  &  Development 
Division,  Department  of  Fish  and  Game, 
211  Mission  Road,  Kodiak,  AK.  99615- 
6399,  within  30  days  after  landings  are 
received. 

6.  In  §679.7,  paragraphs  (a)(1)  and 
(a)(2)  and  the  heading  of  paragraph 
(a)(5)  are  revised  and  paragraphs  (a)(lS) 
and  (a)(16)  are  added  to  read  as  follows: 

f  679.7  Prohibitions. 

•  •        •        •        • 

(a)*  •  • 

(1)  Federal  fisheries  permit.  Fish  for 
groimdfish  in  the  GOA  or  BSAI  with  a 
vessel  of  the  United  States  that  does  not 
have  on  board  a  valid  Federal  fisheries 
permit  issued  piusuant  to  §  679.4. 

(2)  Inseason  action  or  adjustment 
Conduct  any  fishing  contrary  to 
notification  of  inseason  action  or 
adjustment  issued  under  §  679.20, 
§679.21,  or  §679.25. 

•  •        •         •         • 

(5)  Prohibited  species  bycatch  rate 
standard.  *  •  • 

•  •       •        •        • 

(15)  Federal  Processor  Permit.  Receive 
or  process  groundfish  harvested  in  the 
GOA  or  BSAI  by  a  shoreside  processor 
or  vessel  of  the  United  States  operating 
solely  as  a  mothership  in  Alasl^  State 
waters  that  does  not  have  on  site  a  valid 
Federal  processor  permit  issued 
pursuant  to  §  679.4(f). 

(16)  Retention  of  groundfish  bycatch 
species.  Exceed  the  maximum  retainable 
groundfish  bycatch  amount  established 
under  §  679.20(e). 

•  •        •        •        * 

7.  In  §679.20,  paragraphs  (d)(l)(ii)(A), 
(g)(2)(iii).  and  (g)(3)  introductory  text 
are  revised  to  read  as  follows: 

f  679.20  General  Hmttations. 

(d)*  *  * 
(1)'  *  • 


(ii)*  •  • 

(A)  Inseason  adjustments.  The 
category  allocations  or  apportionments 
established  under  paragraph  (c)  of  this 
section  may  be  revised  by  inseason 
adjustments,  as  defined  at  §679.25,  for 
a  given  species  or  species  group  or 
pollock  allowance,  as  identified  by 
regulatory  area,  subarea,  or  district,  and, 
if  applicable,  as  further  identified  by 
gear  type. 

*  •        *        *        • 

(g)*  •  * 

(2)*  •  • 

(iii)  The  primary  pollock  product 
must  be  distinguished  from  andllary 
pollock  products  in  the  DCPL  required 
under  §  679.5(a)(9). 

(3)  Pollock  product  recovery  rates 
(PRRs).  Use  the  product  types  and 
standard  PRRs  for  pollock  foimd  in 
Table  3  to  this  part  to  calculate  round- 
weight  equivalents  for  pollock  for 
purposes  of  this  paragraph  (g): 

•  •        •        •        • 

8.  In  §679.21,  paragraphs  (e)(7)(iv)(B). 
(e)(7)(vii)(B),  and  (e)(7)(viii)(B)  are 
removed,  and  paragraphs  (e)(7)(iv)(A), 
(e)(7)(vii)(A).  and  (e)(7)(viii){A)  are 
redesignated  as  paragraphs  (e)(7)(iv), 
(e)(7)(vii),  and  (e)(7)(viii),  respectively, 
and  revised  to  read  as  follows: 

1679.21    Prohibited  spedes  bycatch 


(e)  •  *  * 

(7)*  *  • 

(iv)  COBLZ.  Except  as  provided  in 
paragraph  (e)(7)(i)  of  this  section,  if, 
during  the  fishing  year,  the  Regional 
Administrator  determines  that  U.S. 
fishing  vessels  partidpating  in  any  of 
the  trawl  fishery  categories  listed  in 
paragraphs  (e)(3)(iv)(B)  through  (F)  of 
this  section  will  catcli  the  COBLZ 
bycatch  allowance,  or  seasonal 
apportionment  thereof,  of  C.  Opilio 
spedfied  for  that  fishery  category  imder 
paragraph  (e)(3)  of  this  section,  NMFS 
will  publish  in  the  Federal  Register  the 
dosure  of  the  COBLZ,  as  defined  in 
Figure  13  to  this  part,  to  directed  fishing 
for  each  spedes  and/or  spedes  group  in 
that  fishery  category  for  the  remainder 
of  the  year  or  for  the  remainder  of  the 
season. 
•       •       •       *       • 

(vii)  Chum  salmon.  If  the  Regional 
Administrator  determines  that  42,000 
non-chinook  salmon  have  been  caught 
by  vessels  using  trawl  gear  during 
August  15  through  October  14  in  the 
CVOA.  defined  under  §  679.22(a)(5)  and 
in  Figure  2  to  this  part.  NMFS  will 
prohibit  fishing  with  trawl  gear  for  the 
remainder  of  the  period  September  1 
through  October  14  in  the  Chum  Salmon 


Savings  Area  as  defined  in  Figure  9,  to 
this  part. 

(viii)  Chinook  salmon.  When  the 
Regional  Administrator  determines  that 
48,000  Chinook  salmon  have  been 
caught  by  vessels  using  trawl  gear  in  the 
BSAI  during  the  time  period  &om 
January  1  through  April  15,  NMFS  will 
prohibit  fishing  with  trawl  gear  for  the 
remainder  of  that  period  within  the 
Chinook  Salmon  Savings  Area  as 
defined  in  Figure  8  to  this  part. 

•  •        •        •        * 

9.  In  §679.22,  paragraphs  (a)(3), 
(aK5)(i),  (a)(6),  and  (a)(9)  are  revised;  in 
paragraphs  (a)(7)(ii),  (a)(8)(ii),  and 
(b)(2)(ii)  the  cross-reference  "§  679.20" 
is  changed  to  read  "§  679.20(d):"  a  new 
heading  is  added  to  paragraph  (a)(10); 
and  a  new  paragraph  (i)  is  added  to  read 
as  follows: 

1679.22    Cloeurea. 

(a)  *  •  • 

(3)  Red  King  Crab  Savings  Area 
(RKCSA).  Directed  fishing  for 
groundfish  by  vessels  using  trawl  gear 
other  than  pelagic  trawl  gear  is 
prohibited  at  all  times,  except  as 
provided  at  §679.21(e)(4)(ii)(B),  in  that 
part  of  the  Bering  Sea  subarea  defined 
as  RKCSA  in  Figure  11  to  th^s  part 

•  •        •        *        • 

(5)  •  •  • 

(i)  Inshore  component.  The  CVOA 
(see  Figure  2  to  this  part)  is  established 
annually  fixmi  the  beginning  of  the 
siecond  season  of  directed  fishing  for 
pollock  defined  at  §  679.23(e)  until 
either  the  date  that  NMFS  determines 
that  the  pollock  quota  for  processing  by 
the  inshore  component  has  been 
harvested,  or  December  31.  whichever  is 
earlier. 


(6)  Pribilof  Island  Area  Habitat 
Conservation  Zone.  Trawling  is 
prohibited  at  all  times  in  the  area 
defined  in  Figure  10  to  this  part  as  the 
Pribilof  Island  Area  Habitat 
Conservation  Zone. 


(9)  Nearshore  Bristol  Bay  Trawl 
Closure.  Directed  fishing  for  groimdfish 
by  vessels  using  trawl  gear  in  Bristol 
Bay,  as  described  in  the  current  edition 
of  NOAA  chart  16006,  is  closed  at  all 
times  in  the  area  east  of  162*00*  W. 
long.,  except  that  the  Nearshore  Bristol 
Bay  Trawl  Area  defined  in  Figure  12  to 
this  part  is  open  to  trawling  ^m  1200 
houra  A.l.t,  April  1  to  1200  hoius  A.l.t. 
June  15  of  each  year. 

(10)  Chum  Salmon  Savings  Area. 


(i)  Forage  fish  closures.  See 
§679.20(0(3). 
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10.  In  §  679.23,  the  headings  of 
paragraphs  (a),  (d),  and  (e)  and 
paragraph  (g)(3)  are  revised  and  the  term 
"Western  Alaska  Community 
Development  Quota"  is  replaced  with 
"CDQ"  in  paragraphs  (e)(2)(ii)  (C)  and 
(D)  to  read  as  follows. 

§  679.23    Seasons, 
(a)  Groundfish,  general.  *  *  * 

•        *.*«» 

(d)  GOA  groundfish  seasons.  *  •  * 

le)  BSAI  groundfish  seasons.  *  *  * 
***** 

(g)*   •  * 

(3)  Catches  of  sablefish  in  excess  of 
the  maximum  retainable  bycatch 
amounts  and  catches  made  without  IFQ 
must  be  treated  in  the  same  manner  as 
prohibited  species  as  defined  at 
§  679.21(b). 

11.  In  §679.41,  the  section  heading  is 
revised,  and  the  headings  to  paragraphs 


(e)(1)  through  (3)  are  added  to  read  as 
follows: 

§679.41    Transfer  of  quota  shares  and  IFQ. 

*        *        *        *        * 

(e)*  *  * 

[1]  General.*  *  * 

{2)  Sablefish.  *  *  * 

(3)  Halibut.  *  *  * 

12.  In  §  679.42,  paragraphs  (c)(l)(iv), 
(c)(2)  introductory  text,  and  (c)(2)(ii)  are 
revised  and  a  heading  is  added  to 
peiragraph  (c)(2)(i)  to  read  as  follows: 

679.42    Limitations  on  use  of  QS  and  IFQ. 


(c)*  *  * 

(D*  *  * 

(iv)  Sign  the  IFQ  landing  report 
required  by  §§679.5(l)(2)(ii)(C)  and 
(iii)(B). 

(2)  The  scale  weight  of  the  halibut  or 
sablefish  product  actually  measured  at 


the  time  of  landing,  required  by 
§  679.5(l)(2)(vi)  to  be  included  in  the 
IFQ  landing  report,  shall  be  the  only 
source  of  information  used  by  NMFS  to 
debit  an  IFQ  account.  An  IFQ  accoimt 
will  be  debited  as  follows: 

(i)  Sablefish  product.  *  *  * 

(ii)  Halibut  product.  For  halibut 
product,  multiplying  the  scale  weight  at 
the  time  of  landing  by  the  conversion 
factor  found  in  Table  3  to  this  part  that 
corresponds  to  the  product  code 
reported  in  the  IFQ  landing  report. 
***** 

13.  In  part  679,  Tables  1,  2,  3,  7, 10, 
and  11  to  this  part  and  Figures  2  and  7 
to  this  part  are  revised  and  Figures  8  - 
through  15  to  this  part  are  added  to  read 
as  follows: 

BILUNG  COOE  3510-22-P 
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Table  7   to  Part  679 — Communities   Determined  to  be  Eligible  to 
Apply  for  Community  Development  Quotas 
(Other  cofflRiunities  that  do  not  appear  on  this  table  may  also  be  elgible.) 


Aleutian  Region 

1.  Akutan 

2.  Atka 

3.  False  Pass 

4.  Nelson  Lagoon 

5.  Nikolski 

6.  St  George 

7.  St  Paul 

Perwg  gtryit 

1.  Brevig  Mission 

2.  Diomede/Inalik 

3.  EUm 

4.  Gambell 

5.  Golovin 

6.  Koyuk 

7.  Nome 

8.  Savoonga 

9.  Shaktoolik 

10.  St  Michael 
ll.Stebbins 

12.  Teller 

13.  Unalakleet 
U.WaKs 

IS.  While  Mountain 

Bristol  Bay 

1.  Alegnagik 

2.  Claik*sPoint 

3.  Dillin^um 

4.  Egegik 

5.  Ekuk 

6.  Manokotak 

7.  Naionek 

8.  Pilot  Point/Ugashik 


9.  Port  Heiden/Mesdiidc 

10.  Soud)  Naknek 

1 1.  Sovonodd/King  Salmon 
i2.Togiak 

13.  Twin  Hills 

Soutiiwest  Coastal  Lowlands 

1.  Alakanuk 

2.  Chefomak 

3.  Chevak 

4.  Eek 

5.  Enunonak 

6.  GoodnewsBay 

7.  Hooper  Bay 

8.  Kipnuk 

9.  Kongigaiudc 
10.Kodik 
U.Kwigillingok 
12.Mekoryuk 
13.Newtok 

14.  Ni^tmute 

15.  Platinum 

16.  Quinh^ak 

17.  Scammon  B^ 

18.  Shekkm's  Point 
19.ToksookB^ 
20.Tununak 

21.  Ttotutuliak 
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J.;  ana  soum  ana  easi  oi  a  une  running  ZU5   true  nom  said  iignt; 

jtween  Area  2C  and  a  line  extending  from  the  most  northerly  point  on  Cajw  Aklek 
5'00"  W.  long.)  to  Cape  Ikolik  {57'17'17"  N.  lat.,  154»47'18"  W.  long.),  then  along  the 
Cape  Trinity  {56''44'50"  N.  lat.,  154''08'44"  W.  long.),  then  140»  true; 
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Figure  15  to  Part  679.  Regulatory  Areas  for  the  Pacific  Halibut  Fishery  b.  Coordinates 

Area  2 A  includes  all  waters  off  the  states  of  California,  Oregon,  and  Washington: 

Area  2B  includes  all  waters  off  British  Columbia; 

Area  2C  includes  all  waters  off  Alaska  that  are  east  of  a  line  running  340°  true  from  Cape  Spencer  Light  (58*11'57" 

N.  lat.,  Ise'SS'lS"  W.  long.)  and  south  snA  east  of  a  line  running  205°  true  from  said  li^t; 
Area  3 A  includes  all  waters  between 

(57''41'15"  N.  lat..  ISS'SS'i 

Kodiak  Island  coastline  to  i 
Area  3B  includes  all  waters  between  Area  3A  and  a  line  extending  150°  true  from  Cape  Lutke  (54°29'00"  N    lat 

164°20'00"  W.  long.)  and  south  of  54''49'00"  N.  lat.  in  Isanotski  Strait; 
Area  4A  includes  all  waters  in  the  GOA  west  of  Area  3B  and  in  the  Bering  Sea  west  of  the  closed  area  defined 

below  that  are  east  of  172°00'00"  W.  long,  and  south  of  56"'20'00"  N.  lat.; 
Area  4B  includes  all  waters  in  the  Bering  Sea  and  the  GOA  west  of  Area  4A  and  south  of  56*'20'00"  N.  lat.; 
Area  4C  includes  all  waters  in  the  Bering  Sea  north  of  Area  4A  and  north  of  the  closed  area  defined  below  which 

are  east  of  171°00'00"  W.  long.,  south  of  58''00'00"  N.  lat.,  and  west  of  lea'OO'OO"  W.  long.; 
Area  4D  includes  all  waters  in  the  Bering  Sea  north  of  Areas  4A  and  4B,  north  and  west  of  Area  4C,  and  west 

of  168°00'00"  W.  long.; 
Area  4E  includes  all  waters  in  the  Bering  Sea  north  and  east  of  the  closed  area  defined  below,  east  of  168°00'00" 

W.  long.,  and  south  of  65°34'00"  N.  lat. 
Closed  areas 

All  waters  in  the  Bering  Sea  north  of  54°49'00"  N.  lat.  in  Isanotski  Strait  that  are  enclosed  by  a  line  from  Cape 
Sarichef  Ught  (54''36'00"  N.  lat.,  164°55'42"  W.  long.)  to  a  point  at  56''20'00"  N.  lat.,  168°30'00"  W.  long.;  thence 
to  a  point  at  58°21'25"  N.  lat.,  163»00'00"  W.  long.;  thence  to  Strogonof  Point  (56*53'18"  N.  lat,  158°50'37"  W. 
long.);  and  then  along  the  northern  coasts  of  the  Alaska  Peninsula  and  Unimak  Island  to  the  point  of  origin  at 
Cape  Sarichef  Light. 
In  Area  2A,  all  waters  north  of  Point  Chehahs,  WA  (46°53'18"  N.  lat.). 
(FR  Doc.  98  23732  Filed  9-3-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  93612-991] 

Administration  for  Native  Americans, 
Availability  of  Financial  Assistance 

AGENCY:  Administration  for  Native 
Americans,  ACF,  DHHS. 
ACTION:  Annoimcement  of  availability  of 
competitive  financial  assistance  for 
projects  in  competitive  areas 
administered  by  the  Administration  for 
Native  Americans  for  American  Indians, 
Native  Hawaiians,  Alaska  Natives  and 
Native  American  Pacific  Islanders. 

summary:  The  Administration  for 
Native  Americans  (ANA)  announces  the 
anticipated  availability  of  fiscal  year 
1999  funds  in  three  competitive  areas: 

(1)  Governance  and  social  and 
economic  development; 

(2)  Governance  and  social  and 
economic  development  for  Alaska 
Native  entities:  and 

Financial  assistance  provided  by  ANA 
in  support  of  projects  in  these  three 
areas  is  intended  to  promote  the  goal  of 
self-sufficiency  for  Native  Americans. 
APPUCATION  kit:  Application  kits, 
approved  by  the  OMB  under  control 
number  0980-0204,  which  expires 
August  31, 1999,  containing  the 
necessary  forms  and  instructions  to 
apply  for  a  grant  under  this  program 
announcement,  may  be  obtained: 

By  Mail:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Administration 
for  Native  Americans  370  L'Enfant 
Promenade>  SW,  Mail  Stop  HHH  348-F, 
Washington,  D.C.  20447-0002, 
Attention:  Aaron  Sadler/ AppUcation 
Kit. 

By  Telephone:  Call  Janean  Chambers, 
Telephone:  (202)  690-6547. 

By  Telefax:  Fax:  (202)  690-7441. 

By  Word-Wide-Web:  Copies  of  this 
program  aimouncement  and  many  of  the 
required  forms  may  be  obtained 
electronically  at  the  ANA  World  Wide 
Web  Page:  http://www.acf.dhhs.gov/ 
programs/ana/index.html 

The  printed  Federal  Register  notice  is 
the  only  official  program 
announcement.  Although  all  reasonable 
efforts  are  taken  to  assure  that  the  files 
on  the  ANA  World  Wide  Web  Page 
containing  electronic  copies  of  this 
Program  Annoimcement  are  accurate 
and  complete,  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/or  printed  fi'om 


any  other  source  is  accurate  and 

complete. 

SUPPLEMENTARY  INFORMATION: 

Introduction  and  Purpose 

The  piupose  of  this  program 
announcement  is  to  aimounce  the 
anticipated  availability  of  fiscal  year 
1999  funds,  authorized  under  the  Native 
American  Programs  Act  of  1974  (Act),  as 
amended,  to  promote  the  goal  of  social 
and  economic  self-sufficiency  for 
American  Indians,  Alaska  Natives, 
Native  Hawaiians,  and  Native  American 
Pacific  Islanders  in  three  competitive 
areas.  Fimding  authorization  is 
provided  under  sections  803(a),  and 
803(d)  of  the  Native  American  Programs 
Act  of  1974,  as  amended  (Pub.  L.  93- 
644,  88  Stat.  2324,  42  U.S.C.  2991b). 

The  Indian  Environmental  Regulatory 
Enhancement  Act  of  1990  (Pub.  L.  101- 
408)  authorizes  financial  assistance  for 
projects  to  address  environmental 
regulatory  concerns  (Section  8d3(d)  of 
the  Native  American  Programs  Act  of 
1974,  as  amended). 

The  Administration  for  Native 
Americans  assists  eligible  applicants  for 
the  three  competitive  areas  to  undertake 
12  to  36  month  development  projects 
that  are  part  of  long-range 
comprehensive  plans  to  move  toward 
governance,  social,  and/or  economic 
self-sufficiency. 

In  order  to  streamline  the  application 
process  for  eligible  applicants  imder 
three  competitive  areas,  ANA  is  issuing 
a  single  program  annoimcement  for 
fiscal  year  1999  funds.  Information 
regarding  ANA's  mission,  policy,  goals, 
application  requirements,  review 
criteria  and  closing  dates  for  all  three 
competitive  areas  is  included  in  this 
announcement. 

The  Administration  for  Native 
Americans  promotes  the  goed  of  self- 
sufficiency  in  Native  American 
communities  primarily  through  Social 
and  Economic  Envelopment  Strategies 
(SEDS)  projects.  The  Native  American 
Programs  Act  also  authorizes  ANA  to 
establish  an  additional  program  for 
enviroiunental  regulatory  enhancement. 

This  program  aimoimcement  is  being 
issued  in  anticipation  of  the 
appropriation  of  funds  for  fiscal  year 
1999  and  the  availability  of  funds  for 
the  three  competitive  areas  is  contingent 
upon  sufficient  final  appropriations. 
Proposed  projects  will  be  reviewed  on  a 
competitive  basis  against  the  specific 
evaluation  criteria  presented  under  each 
competitive  area  in  this  annoimcement. 

ANA  continues  a  variety  of 
requirements  directed  towards  enforcing 
its  policy  that  an  eligible  grant  recipient 
may  only  have  one  active  ANA  grant 
awarded  from  a  competitive  area  at  any 


time.  Therefore,  while  eligible 
applicants  may  compete  for  a  grant  in 
each  of  the  three  competitive  areas,  an 
applicant  may  only  submit  one 
application  per  competitive  area  and  no 
applicant  may  receive  more  than  one 
grant  in  each  competitive  area, 
including  any  existing  ANA  grant.  Also, 
an  Alaska  Native  entity  may  not  submit 
an  application  under  both  Competitive 
Areas  1  and  2  for  the  May  closing  date. 
Alaska  Native  entities  may  receive  a 
grant  under  either  competitive  area  1  or 
2,  but  not  under  both. 

ANA  introduces  two  new 
requirements  within  the  review  criteria 
for  budget  proposals  in  applications.  All 
applicants  must  clearly  demonstrate  a 
plan  for  an  employee  Mnge  benefit 
package  which  includes  an  employee 
retirement  plan  benefit,  and  the  funding 
of  travel  for  key  personnel  to  attend 
post-award  grant  management  and 
administration  training  sponsored  by 
ANA. 

This  program  announcement  consists 
of  three  parts. 

Part  I  ANA  Policy  and  Goab 

Provides  general  information  about 
ANA's  policies  and  goals  for  the  three 
competitive  areas.  This  section  contains 
information  pertaining  to  all  applicants. 

Part  n  ANA  Competitive  Areas 

Describes  the  three  competitive  areas 
under  which  ANA  is  requesting 
applications: 

•  COMPETmVE  AREA  1:  SOCIAL 
AND  ECONOMIC  DEVELOPMENT 
STRATEGIES  (SEDS)  PROJECTS; 

•  COMPETmVE  AREA  2:  ALASKA- 
SPECmC  SOCL\L  AND  ECONOMIC 
DEVELOPMENT  STRATEGIES  (SEDS) 
PROJECTS; 

•  COMPETITIVE  AREA  3:  INDL\N 
ENVIRONMENTAL  REGULATORY 
ENHANCEMENT  PROJECTS. 

Each  competitive  area  includes  the 
following  sections  which  provide 
information  to  be  used  to  develop  an 
application  : 

A.  PURPOSE  AND  AVAILABILITY  OF 

FUNDS 

B.  BACKGROUND 

C.  PROPOSED  PROJECTS  TO  BE 

FUNDED 

D.  ELIGIBLE  APPLICANTS 

E.  GRANTEE  SHARE  OF  THE  PROJECT 

F.  REVIEW  CRITERL\ 

G.  APPUCATION  DUE  DATE 
H.  CONTACT  INFORMATION: 

Part  ni  General  Application 
Information  and  Guidance 

Provides  important  information  and 
guidance  that  applies  to  all  three 
competitive  areas  and  that  must  be 
taken  into  account  in  developing  an 
application  for  any  of  the  three  areas. 
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A.  DEFINITIONS 

B.  ACnvmES  THAT  CANNOT  BE 

FUNDED 

C.  MULTI-YEAR  PROJECTS 

D.  INTERGOVERNMENTAL  REVIEW 

OF  FEDERAL  PROGRAMS 

E.  THE  APPLICATION  PROCESS 

F.  THE  REVIEW  PROCESS 

G.  GENERAL  GUIDANCE  TO 
'  APPLICANTS 

H.  PAPERWORK  REDUCTION  ACT  OF 

1995  Act  of  1995 
I.  RECEIPT  OF  APPUCATIONS 

Part  I— ANA  Policy  and  Goals 

The  mission  of  the  Administration  for 
Native  Americans  (ANA)  is  to  promote 
the  goal  of  social  and  economic  self- 
sufficiency  for  American  Indians, 
Alaska  Natives,  Native  Hawaiians,  and 
other  Native  American  Pacific  Islanders. 

The  Administration  for  Native 
Americans  believes  that  a  Native 
American  community  is  self-sufficient 
when  it  can  generate  and  control  the 
resources  necessary  to  meet  its  social 
and  economic  goals,  and  the  needs  of  its 
members. 

The  Administration  for  Native 
Americans  also  beUeves  that  the 
responsibility  for  achieving  self- 
sufficiency  resides  with  the  governing 
bodies  of  Indian  tribes,  Alaska  Native 
villages,  and  in  the  leadership  of  Native 
American  groups.  A  community's 
progress  toward  self-sufficiency  is  based 
on  its  efforts  to  plan,  organize,  and 
directresources  in  a  comprehensive 
manner  which  is  consistent  with  its 
•established  long-range  goals. 

The  Administration  mr  Native 
Americans'  policy  is  based  on  three 
interrelated  goals: 

1.  Governance:  To  assist  tribal  and 
Alaska  Native  village  governments. 
Native  American  institutions,  and  local 
leadership  to  exercise  local  control  and 
decision-making  over  their  resources. 

2.  Economic  Development:  To  foster 
the  development  of  stable,  diversified 
local  economies  and  economic  activities 

-wkida  will  provide  jobs  and  promote 
economic  well-being. 

3.  Soda!  Development:  To  support 
local  access  to,  control  of,  and 
coordination  of  services  and  programs 
which  safeguard  the  health,  well-being 
and  culture  of  people,  provide  support 
services  and  training  so  people  can 
work,  and  which  are  essential  to  a 
thriving  and  self-sufficient  community. 

Appucants  must  comply  with  certam 
the  following  administrative  poUcies: 

•  Current  grantees  whose  grant 
project  period  extends  beyond 
September  30, 1999.  or  who  have 
requested  an  extension  of  the  grant 
project  beyond  that  date,  are  not  eligible 
to  apply  for  a  grant  under  the  same 


program  area.  Current  SEDS  or  Alaska- 
specific  SEDS  grantees  with  project 
periods  beyond  September  30, 1999, 
may  not  compete  for  additional  SEDS  or 
Alaska-specific  SEDS  grants.  Current 
Indian  Environmental  Regulatory 
Enhancement  grantees  with  project 
periods  beyond  September  30, 1999, 
may  not  compete  for  additional  Indieui 
Environmental  Regulatory  Enhancement 
grants. 

•  Applicants  for  any  competitive  area 
may  propose  12  to  36  month  projects. 

•  Applicants  must  describe  a  locally- 
determined  strategy  to  carry  out  a 
proposed  project  with  fundable 
objectives  and  activities. 

•  Local  long-range  plaiming  must 
consider  the  maximum  use  of  all 
available  resources,  how  the  resources 
will  be  directed  to  development 
opportunities,  and  present  a  strategy  for 
overcoming  the  local  issues  that  hinder 
movement  toward  self-sufficiency  in  the 
community. 

•  An  application  from  a  federally 
recognized  Tribe,  Akska  Native  Village 
or  Native  American  organization  must 
be  from  the^oveming  body  of  the  Tribe 
or  organization. 

•  ANA  will  not  accept  applications 
from  tribal  components  which  are 

•tribally-authorized  divisions  of  a  larger 
tribe,  unless  the  application  includes  a 
Tribal  resolution  "which  clearly 
demonstrates  the  Tribe's  support  of  the 
project  and  the  Tribe's  understanding 
that  the  oihet  applicant's  project 
supplants  the  Tribe's  authority  to 
submit  an  application  under  that 
specific  competitive  area  both  for  the 
current  competition  and  for  the  duration 
of  the  approved  grant  period,  should  the 
application  be  funded. 

•  If  a  federally  recognized  Tribe  or 
Aladca  Native  village  chooses  not  to 
apply,  it  may  support  another 
applicant's  project  (e.g.,  a  tribal 
organization)  which  serves  or  impacts 
their  reservation.  In  this  case,  the 
applicant  must  include  a  Tribal 
resolution  which  clearly  demonstrates 
the  Tribe's  approval  of  the  project  and 
the  Tribe's  understanding  that  the  other 
applicant's  project  supplants  the  Tribe's 
authority  to  submit  an  appUcation 
under  that  specific  competitive  area 
both  for  the  current  competition  and  for 
the  duration  of  the  approved  grant 
period,  should  the  application  be 
funded. 

•  An  applicant  may  submit  a  separate 
application  under  any  of  the 
competitive  areas,  as  long  as  the 
applicant  meets  the  eligibility 
requirements.  However,  for  the  May 
closing,  applications  for  SEDS  grants 
from  Aladca  Native  entities  may  be 
submitted  under  either  Competitive 


Area  1  or  Competitive  Area  2,  but  not 
both. 

•  Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
serves  or  impacts  a  reservation.  Tribe,  or 
Native  American  community. 

•  Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  the 
appUcation  at  the  time  of  submission. 
TTie  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

•  If  the  applicant,  other  than  a  tribe 
or  an  Alaska  Native  Village  government, 
is  proposing  a  project  benefiting  Native 
Americans  or  Native  Alaskans,  or  both, 
it  must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community,  to 
be  served.  To  establish  compliance  with 
the  requirement  in  the  regulations  for  a 
Board  Tepresentative  of  the  community, 
appUcants  should  provide  information 
establidiing  that  at  least  ninety  (90) 
percent  of  the  individuals  serving  on  a 
-non-int>fit  applicant's  board  fall  into 
one  or  more  of  the  following  categories: 
(1)  A  current  or  past  member  of  the 
community  to  be  served;  (2)  a 
prospective  participant  or  benefidaiy  of 
the  project  to  be  funded;  or  (3)  have  a 
cultural  relationship  with  the 
community  to  be  served. 

•  Organizations  incorporating  in 
American  Samoa  are  cautioned  that  the 
Samoan  government  relies  exclusively 
upon  IRS  determinations  of  non-profit 
status;  therefore,  articles  of 
incorporation  approved  by  the  Samoan 
government  do  not  establish  non-profit 
status  for  these  organizations  for  the 
purpose  of  eUgibility  for  ANA  funds. 

•  Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project;  i.e.  the  sum  of  the  ACF  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
must  include  a  match  of  at  least  $25,000 
(20%  of  the  total  $125,000  project  cost). 

As  per  45  CFR  Part  74.2,  In-Kind 
contributions  are  defined  as  "the  value 
of  Bon-cash  contributions  provided  by 
non-Federal  third  parties.  Third  party- 
in-kind  contributions  may  be  in  the 
fbnn  of  real  property,  equipment, 
supplies  and  other  expendable  property, 
and  the  value  of  goods  and  services 
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directly  benefiting  and  specifically 
identifiable  to  the  project  or  program." 

In  addition  it  may  include  other 
Federal  funding  sources  where 
legislation  or  regulations  authorize 
using  specific  types  of  funds  for  match 
and  provided  the  source  relates  to  the 
ANA  project,  examples  follow: 

•  Indian  Child  Welfare  funds, 
through  the  Department  of  Interior; 

•  Indian  Sell-Deterraination  and 
Education  Assistance  fimds,  through  the 
Department  of  Interior  and  the 
Department  of  Health  and  Human 
Services;  and 

•  Community  Development  Block 
Grant  funds,  through  the  Department  of 
Housing  and  Urban  Development. 

An  itemized  budget  detailing  the 
applicant's  non-Federal  share,  and  its 
source(s),  must  be  included  in  an 
application. 

•  If  an  applicant  plans  to  charge  or 
otherwise  seek  credit  for  indirect  costs 
in  its  ANA  application,  a  current  copy 
of  its  Indirect  Cost  Agreement  must  be 
included  in  the  application. 

•  A  request  for  a  waiver  of  the  non- 
Federal  share  requirement  may  be 
submitted  in  accordance  with  45  CFR 
1336.50Cb)(3)  of  the  Native  American 
Program  Regulations. 

•  Applications  originating  bom 
American  Samoa,  Guam,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  covered  under  Section 
501(d)  of  Pub.  L.  95-134,  as  amended 
(48  U.S.C.  1469a)  under  which  HHS 
waives  any  requirement  for  matching 
funds  under  $200,000  (including  in- 
kind  contributions).  Therefore,  for  the 
ANA  grants  under  these  annoimced 
programs,  no  match  is  required  for 
grants  to  these  insular  areas. 

Part  n — ^ANA  Competitive  Areas 

The  three  competitive  areas  imder 
this  Part  describe  ANA's  funding 
authorities,  priorities,  special  initiatives, 
special  application  requirements,  and 
review  criteria.  The  standard 
requirements  necessary  for  each 
application,  as  well  as  standard  ANA 
program  guidance  and  technical 
guidance  are  described  in  Part  III  of  this 
announcement. 

ANA  Competitive  Area  1.  Social  and 
Economic  Development  Strategies 
(SEDS)  Projects 

A.  Purpose  and  Availability  of  Funds 

This  competitive  area  promotes  the 
goal  of  social  and  economic  self- 
sufficiency  for  American  Indians, 
Alaska  Natives,  Native  Hawaiians,  and 
Native  American  Pacific  Islanders 
through  locally  developed  social  and 
economic  development  strategies 
(SEDS). 


Approximately  $14  million  of 
financial  assistance  is  anticipated  to  be 
available  under  this  priority  area  for 
governance,  social  and  economic 
development  projects.  ANA  anticipates 
awarding  approximately  120 
competitive  grants  ranging  fi-om  $30,000 
to  $1,000,000. 

B.  Background 

ANA  assists  tribal  and  village 
governments,  and  Native  American 
organizations,  in  their  efforts  to  develop 
and  implement  community-based,  long- 
term  governance,  social  and  economic 
development  strategies  (SEDS).  These 
strategies  must  promote  the  goal  of  self- 
sufficiency  in  local  communities. 

The  SEDS  approach  is  based  on 
ANA'S  program  goals  and  incorporates 
two  fundamental  principles: 

1.  The  local  conunimity  and  its 
leadership  are  responsible  for 
determining  goals,  setting  priorities,  and 
planning  and  implementing  programs 
aimed  at  achieving  those  goals.  The 
local  community  is  in  the  best  position 
to  apply  its  own  cultural,  political,  and 
socio-economic  values  to  its  long-term 
strategies  and  programs. 

2.  Governance  and  social  and 
economic  development  are  interrelated. 
In  order  to  move  toward  self-sufficiency* 
development  in  one  area  should  be 
balanced  with  development  in  the 
others.  Consequently,  comprehensive 
development  strategies  should  address 
all  aspects  of  the  governmental, 
economic,  and  social  infi'astructiires 
needed  to  promote  self-sufficient 
communities. 

ANA's  SEDS  policy  uses  the 
following  definitions: 

•  Governmental  infrastructure 
includes  the  constitutional,  legal,  and 
administrative  development  requisite 
for  independent  governance. 

•  Economic  ii^rastructure  includes 
the  physical,  commercial,  industrial 
and/or  agricultural  components 
necessary  for  a  functioning  local 
economy  which  supports  the  life-style 
embraced  by  the  Native  American 
community. 

•  Social  infrastructure  includes  those 
components  through  which  health, 
economic  well-being  and  culture  are 
maintained  within  tibe  conmiunity  and 
that  support  governance  and  economic 
goals. 

These  definitions  should  be  kept  in 
mind  as  a  local  social  and  economic 
development  strategy  is  developed  as 
part  of  a  grant  application. 

A  community's  movement  toward 
self-sufficiency  could  be  jeopardized  if 
a  careful  balance  between  governmental, 
economic  and  social  development  is  not 
maintained.  For  example,  expansion  of 


social  services,  without  providing 
opportunities  for  employment  and 
economic  development,  could  lead  to 
dependency  on  social  services. 

Conversely,  inadequate  support 
services  and  training  could  seriously 
impede  productivity  and  local  economic 
development.  Additionedly,  the 
necessary  infittstructures  must  be 
developed  or  expanded  at  the 
community  level  to  support  social  and 
economic  development  and  growth.  In 
designing  their  social  and  economic 
development  strategies,  ANA 
encourages  an  applicant  to  use  or 
leverage  all  available  human,  natural, 
financial,  and  physical  resources. 

ANA  encourages  the  development 
and  maintenance  of  comprehensive 
strategic  plans  which  are  an  integral 
part  of  attaining  and  supporting  the 
balance  necessary  for  successful 
activities  that  lead  to  self-sufficiency. 

C.  Proposed  Projects  To  Be  Funded 

This  section  provides  descriptions  of 
activities  which  are  consistent  with  the 
SEDS  philosophy.  Proposed  activities 
should  be  tailored  to  reflect  the 
governance,  social  and  economic 
development  needs  of  the  local 
community  and  should  be  consistent 
and  supportive  of  the  proposed  project 
objectives.  The  types  of  projects  which 
ANA  may  fund  include,  but  are  not 
limited  to,  the  following: 

Governance 

•  Improvements  in  the  governmental, 
judicial  and/or  administrative 
infi^structures  of  tribal  and  village 
governments  (such  as  strengthening  or 
sti^amUning  management  procedures  or 
the  development  of  tribal  court 
systems); 

•  Increasing  the  ability  of  tribes, 
villages,  and  Native  American  groups 
and  organizations  to  plan,  develop,  and 
administer  a  comprehensive  program  to 
support  community  social  and 
economic  self-sufficiency  (including 
strategic  planning); 

•  Increasing  awareness  of  and 
exercising  the  legal  rights  and  benefits 
to  which  Native  Americans  are  entitled, 
either  by  virtue  of  treaties,  the  Federal 
trust  relationship,  legislative  authority, 
executive  orders,  administrative  and 
court  decisions,  or  as  citizens  of  a 
particular  state,  territory,  or  of  the    ' 
United  States; 

•  Status  clarification  activities  for 
Native  groups  seeking  Federal  or  State 
tribal  recognition,  such  as  performing 
research  or  any  other  function  necessary 
to  submit  a  petition  for  Federal 
acknowledgement  or  in  response  to  any 
obvious  deficiencies  cited  by  the  Bureau 
of  Acknowledgement  and  Research 
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(BAR),  Department  of  Interior,  in  a 
petition  fit>m  a  Native  group  seeking 
Federal  recognition;  and 

•  Development  of  and/or 
amendments  to  tribal  constitutions, 
court  procedures  and  functions,  by-laws 
or  codes,  and  council  or  executive 
branch  duties  and  functions. 

Economic  Development 

•  Development  of  a  commimity 
economic  infrastructure  that  will  result 
in  businesses,  jobs,  and  an  economic 
support  structure; 

•  Establishment  or  expansion  of 
businesses  and  jobs  in  areas  such  as 
tourism,  specialty  agricultiu«,  light  and/ 
or  heavy  manufacturing,  technology, 
fabrication  and  construction  companies, 
housing  and  fisheries  or  acjuaculture; 

•  Stabilizing  and  diversifying  a 
Native  community's  economic  base 
through  business  development  ventures; 
and, 

•  Creation'of  microenterprises  or 
private  sector  development. 

Social  Development 

•  Enhancing  tribal  capabilities  to 
design  or  administer  programs  aimed  at 
strengthening  the  social  environment 
desired  by  the  local  community; 

•  Developing  local  and  intertribal 
models  related  to  comprehensive 
plaiming  and  delivery  of  services; 

•  Developing  programs  or  activities  to 
preserve  and  enhance  tribal  heritage  and 
culture;  and 

•  Establishing  programs  which 
involve  extended  families  or  tribal 
societies  in  activities  that  strengthen 
cultural  identity  and  promote 
community  development  or  self-esteem. 

Other  SEDS  Relationships.  ANA 
encourages  projects  designed  to  use  the 
SEDS  approach  to  help  achieve  current 
priorities  of  the  Administration  for 
Children  and  Families  which  are  to: 

•  Address  welfare  reform  initiatives 
such  as  moving  families  to  work. 

•  Help  ensure  child  support  from 
both  parents. 

•  Create  access  to  affordable  child 
care  for  low  income  working  families. 

•  Reach  children  earlier  to  promote 
full  development,  including  links  to 
Head  Start,  Early  Head  Start  and  Child 
Care. 

•  Help  enroll  children  in  quality 
Head  Start  and  prepare  them  to  be  ready 
to  leam. 

•  Provide  safety,  permanency  and 
well-being  for  children  and  double  the 
number  of  adoptions  bom  the  pubUc 
child  welfare  system. 

D.  Eligible  Applicants 

The  following  organizations  are 
eligible  to  apply  imder  this  competitive 
area: 


•  Federally  recognized  Indian  Tribes: 

•  Consortia  of  Indian  Tribes; 

•  Incorporated  non-federally 
recognized  Tribes; 

•  Incorporated  nonprofit  multi- 
purpose commujiity-beised 

Indian  organizations: 

•  Urban  Indian  Centers; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 

«  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/ Associations  in  Alaska 

with  village  specific  projects; 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects; 

•  Public  and  nonprofit  private 
agencies  serving  illative  Hawaiians  (The 
populations  served  may  be  located  on 
these  islands  or  on  the  continental 
United  States); 

•  Pubhc  and  nonprofit  private 
agencies  serving  native  peoples  from 
Guam,  American  Samoa,  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  (The  populations  served  may  be 
located  on  these  islands  or  in  the  United 
States);  and 

•  Tribally  controlled  community 
colleges,  Tribally  controlled  cost- 
secondary  vocational  institutions,  and 
colleges  and  universities  located  in 
Hawaii,  Guam,  American  Samoa,  Palau, 
or  the  Commonwealth  of  the  Northern 
Mariana  Islands  which  serve  Native 
American  Pacific  Islanders. 

•  Non-profit  Alaska  Native 
community  entities  or  tribal  governing 
bodies  (Indian  Reorganization  Act  or 
traditional  Councils)  as  recognized  by 
the  Bureau  of  Indian  A^airs. 

Further  information  on  eUgibiUty 
requirements  is  presented  in  Part  I, 
ANA  Policy  and  Goals.  Some  important 
policies  found  in  Part  I  are  highUghted 
as  follows: 

Current  ANA  SEDS  grantees  whose 
grant  project  period  ends  on  or  before 
September  30, 1999  are  eligible  to  apply 
for  a  grant  award  tmder  this  program 
aimouncement.  The  Project  Period  is 
noted  in  Block  9  of  the  "Financial 
Assistance  Award"  doctmient. 
Applicants  for  new  grants  may  not  have 
a  pending  request  to  extend  their 
existing  grant  beyond  September  30, 
1999. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  the 
application  at  the  time  of  submission. 


The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  Usting  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  vahd 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

If  the  applicant,  other  than  a  tribe  or 
an  Alaska  Native  Village  government,  is 
proposing  a  project  benefiting  Native 
Americans  or  Native  Alaskans,  or  both, 
it  must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  community,  to 
be  served.  To  establish  compliance  with 
the  requirement  in  the  regulations  for  a 
Board  representative  of  the  community 
applicants  should  provide  information 
establishing  that  at  least  ninety  (90) 
percent  of  the  individuals  serving  on  a 
nonrprofit  appficant's  board  fall  into 
one  at  more  of  the  following  categories: 
(1)  A  c\irrent  or  past  member  of  the 
community  to  be  served;  (2)  a 
prospective  participant  or  beneficiary  of 
the  project  to  be  funded;  or  (3)  have  a 
cultural  relationship  with  the 
community  to  be  served.  A  list  of  board 
members  with  this  information 
including  Tribal  or  Village  affiliation,  is 
one  of  the  most  suitable  approaches  for 
demonstrating  compUance  with  this 
requirement. 

Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
serves  Or  impacts  a  reservation.  Tribe,  or 
Native  American  community.  If  a  v, 

federally  recognized  Tribe  or  Alaska 
Native  village  chooses  not  to  apply,  it 
may  support  another  applicant's  project 
(e.g.,  a  tribal  organization)  which  serves 
or  impacts  their  reservation.  In  this  case, 
the  applicant  must  include  a  Tribal 
resolution  which  clearly  demonstrates 
the  Tribe's  approval  of  the  project  and 
the  Tribe's  understanding  that  the  other 
appUcant's  project  supplants  the  Tribe's 
authority  to  submit  an  application 
imder  that  specific  competitive  area 
both  for  the  current  competition  and  for 
the  duration  of  the  approved  grant 
period. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project;  i.e.  the  sum  of  the  ACF  share 
and  the  non-Federal  share.  Further 
information  on  this  requirement  is 
presented  in  Part  I,  ANA  Policy  and 
Goals. 
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F.  Review  Criteria 

A  proposed  project  should  reflect  the 
purposes  of  ANA's  SEDS  poUcy  and 
program  goals  described  in  the 
Badicground  section  of  this  competitive 
area;  include  a  social  and  economic 
development  strategy  which  reflects  the 
needs  and  speciHc  circumstances  of  the 
local  community;  and  address  the 
specific  developmental  steps  that  the 
tribe  or  Native  American  commimity  is 
imdertaking  toward  self-sufficiency. 

The  evaluation  criteria  are  closely 
related  to  each  other  and  are  considered 
as  a  whole  in  judging  the  overall  quality 
of  an  application.  Points  are  awarded 
only  to  applications  which  are 
responsive  to  this  competitive  area  and 
these  criteria.  Proposed  projects  will  be 
reviewed  on  a  competitive  basis  using 
the  following  evaluation  criteria: 

(1)  Long-Range  Goals  and  Available 
Resources.  (15  points) 

(a)  The  application  describes  the  long- 
range  goals  and  strategy,  including: 

•  How  specific  social,  governance 
and  economic  long-range  community 
goals  relate  to  the  proposed  project  and 
strategy; 

•  How  the  community  intends  to 
achieve  these  goals; 

•.  The  relationship  between  the  long- 
range  goals  and  the  applicant's 
comprehensive  community  social  and 
economic  development  plan.  (Inclusion 
of  the  commuiiity's  entire  development 
plan  is  not  necessary);  and 

•  A  clearly  delineated  social  and 
economic  development  strategy  (SEDS). 

•  In  discussing  their  community- 
based,  long-range  goals,  and  the 
objectives  for  the  proposed  projects, 
non-Federally  recognized  and  off- 
reservation  groups  must  include  a 
description  of  what  constitutes  their 
specific  community. 

The  application  identifies  and 
dociunents  pre-existing  and  planned 
involvement  and  support  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
The  type  of  community  you  serve  and 
nature  of  the  proposal  being  made,  will 
influence  the  type  of  documentation 
necessary.  For  example,  a  Tribe  may 
choose  to  address  this  requirement  by 
submitting  a  resolution  stating  that 
community  involvement  has  occurred 
.  in  the  project  planning  or  may 
determine  that  additional  community 
support  work  is  necessary. 

A  tribal  organization  may  submit 
resolutions  supporting  the  project 
proposal  from  each  of  its  members 
tribes,  as  well  as  a  resolution  fttim  the 
applicant  organization.  Other  examples 
of  documentation  include:  commimity 
surveys;  minutes  of  community 


meetings;  questionnaires;  tribal 
presentations;  and/or  discussion/ 
position  papers. 

Applications  from  National  Indian 
and  Native  organizations  must  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 
National  Indian  and  Native 
organizations  should  define  their 
membership  and  describe  how  the 
organization  operates. 

(b)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist,  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  of 
commitment  of  resoiuces,  not  merely 
letters  of  support.  "Letters  of 
commitment"  are  binding  when  they 
specifically  state  the  nature,  the  amount, 
and  conditions  imder  which  another 
agency  or  organization  will  support  a 
project  funded  with  ANA  funds. 
"Letters  of  support"  merely  express 
another  organization's  endorsement  of  a 
proposed  project.  Support  letters  are  not 
binding  commitment  letters  or  do  not 
factually  establish  the  authenticity  of 
other  resoiuces  and  do  not  offer  or  bind 
specific  resources  to  the  project. 

For  example,  a  letter  fit>m  another 
Federal  agency  or  foundation  pledging  a 
commitment  of  $200,000  in 
construction  funding  to  complement 
proposed  ANA  funded  pre-construction 
activity  is  evidence  of  a  firm  funding 
commitment.  These  resources  may  be 
human,  natudral  or  financial,  and  may 
include  other  Federal  and  non-Federal 
resources.  Statements  that  additional 
funding  will  be  sought  from  other 
specific  sources  are  not  considered  a 
binding  commitment  of  outside 
resources  and  therefore  carry  less 
significance. 

Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
commimity.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  Applicants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

(2)  Organizational  Capabilities  and 
Qualifications.  (10  points) 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  demonstrated.  The 
application  clearly  shows  the  successful 


management  of  projects  of  similar  scope 
by  the  organization,  and/or  by  the 
individuals  designated  to  manage  the 
project. 

(b)  Position  descriptions  and/or 
resvunes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/ or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Objective  Work  Plan  and  in  the 
proposed  budget.  Position  descriptions 
very  clearly  describe  each  position  and 
its  duties  and  clearly  relate  to  the 
personnel  staffing  required  to  achieve 
the  project  objectives.  Resumes  and/or 
proposed  position  descriptions 
demonstrate  that  the  proposed  staff  are 
or  will  be  qualified  to  carry  out  the 
project  activities.  Either  the  position 
descriptions  or  the  resumes  contain  the 
qualifications  and/or  specialized  skills 
necessary  for  overall  quality 
management  of  the  project.  Resumes 
must  be  included  if  individuals  have 
been  identified  for  positions  in  the 
application.  • 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant 

(3)  Project  Objectives,  Approach  and 
Activities.  (45  points) 

The  application  proposes  specific 
project  Objective  Work  Plan(s)  with 
activities  related  to  each  specific 
objective. 

The  Objective  Work  Plan(s)  in  the 
appUcation  includes  project  objectives 
and  activities  for  each  budget  period 
proposed  and  demonstrates  that  each  of 
the  objectives  and  its  activities: 

•  Is  measurable  and/or  quantifiable  in 
terms  of  results  or  outcomes; 

•  Supports  the  community's  social 
and  economic  development  strategy; 

•  Clearly  relates  to  the  commimity's 
long-range  goals; 

•  Can  be  accomplished  with  the 
available  or  expected  resources  during 
the  proposed  project  period; 

•  Indicates  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accomplished; 

•  Specifies  who  will  conduct  the 
activities  imder  each  objective;  and 

•  Supports  a  project  that  wrill  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Results  or  Benefits  Expected.  (20 
points) 

Completion  of  the  proposed  objectives 
will  result  in  specific,  measurable 
results.  The  applicatioii  shows  how  the 
expected  results  will  help  the 
commimity  meet  its  long-range  goals. 
The  specific  information  provided  in 
the  narrative  and  objective  work  plans 
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on  expected  results  or  benefits  for  each 
objective  is  the  standard  upon  which  its 
achievement  can  be  evaluated  at  the  end 
of  each  budget  year. 

(5)  Budaet.  (10  points) 

A. detailed  and  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Justifies  each  line  item,  with  a  well- 
vwitten  justification,  in  the  budget 
categories  in  Section  B  of  the  Budget 
Information  of  the  application, 
including  the  applicant's  non'Federal 
share  and  its  source.  Applicants  bom 
American  Samoa,  Guam,  and  the 
Northern  Mariana  Islands  are  not 
required  to  provide  a  20%  match  for  the 
non-Federal  share  since  the  level  of 
frmding  available  for  the  planned  ANA 
grants  would  not  invoke  a  required 
match  for  grants  to  these  insular  areas. 
Therefore,  applicants  from  these  insular 
areas  may  not  have  points  reduced  for 
the  laclc  of  matching  funds.  They  are, 
however,  expected  to  coordinate  and 
organize  the  deUvery  of  any  non-ANA 
resources  they  propose  for  the  project, 
as  are  all  ANA  applicants. 

•  Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  facilitate 
the  determination  of  cost  allowability 
and  the  relevance  of  these  costs  to  the 
proposed  project;  and 

•  Requests  fimds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

•  Includes  sufficient  funds  for 
principal  representatives  &t>m  the 
apphcant  organization  to  travel  to  one 
post-award  grant  training  and  technical 

'assistance  conference.. I^s  travel  and 
training  should  occur  as  soon  as 
practical. 

•  For  business  development  projects, 
the  proposal  demonstrates  that  the 
expected  return  on  the  funds  used  to 
develop  the  project  provides  a 
reasonable  (^>erating  income  and  return 
within  a  future  specified  time  frame. 

•  Includes  an  employee  fringe  benefit 
budget  that  provides  grant-funded 
employees  with  a  quahfied,  self- 
directed,  portable  retirement  plan  in 
addition  to  Social  Security.  ANA  will 
fiind  at  least  five  (5)  percent  of  the 
employer's  share,  and  up  to  the  full 
grant-project  Federal  share  of  employer 
contributions  when  based  on  a  program 
providing  benefits  equally  to  all  grant- 
and  non-grant  employees. 

ANA  considers  a  retirement  plan  to  be 
a  necessary,  reasonable  and  allowable 
cost  in  accordance  with  OMB  rules. 
Minimum  standards  for  an  acceptable 
retirement  fringe  benefit  plan  are: 

•  The  plan  must  be  "qualified",  i.e., 
approved  by  the  Internal  Revenue 
Service  to  receive  special  tax-favored 
treatment. 


•  The  plan  exists  for  the  exclusive 
benefit  of  the  participants;  funds  are  to 
be  used  for  retirement  and  certain  other 
pre-retirement  needs,  not  for  the 
organization's  needs. 

•  The  plan  must  have  a  vesting 
schedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant. 

•  The  plan  must  be  a  401  (k)  for 
people  who  work  in  corporations  or 
403(b)  plan  for  people  who  work  for 
not-for-profit  organizations.  An  alternate 
proposal  may  be  submitted  for  review 
and  approval  during  grant  award 
negotiations.  Alternate  proposals  may 
include  the  use  of  Individual  Retirement 
Accoimts,  Money  Purchase  Pension 
Plans,  Defined  Benefit  Pension  Plans, 
Combination  Plans,  etc.  In  no  case  will 
a  non-qualified  deferred  compensation 
plan,  e.g.,  Supplemental  Executive 
Retirement  Plan  (SERPs>  or  Executive 
Bonus  Plan  be  accepted. 

G.  Application  Due  Dates 

The  closing  dates  for  submission  of 
applications  under  this  competitive  area 
are:  October  23, 1998,  February  12, 1999 
and  May  21. 1999. 

H.  Contact  Information 

Leon  McKoy,  Program  Specialist, 
Departm«it  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Administration  for  Native 
Americans,  370  L 'Enfant  Promenade, 
SW,  Mail  Stop  HHH  34&-F, 
Washington,  DC  20447,  tel:  (202)  690- 
6320,  e-mail:  LMcKoy@acf.dhhs.gov 

Competitive  Area  2.  Alaska-Specific 
'Social  and  Economic  Development 
Strategies  (SEDS)  Projects 

A.  Purpose  and  Availability  of  Funds 

This  competitive  area  funds  Alaska 
Native  social  and  economic 
development  projects.  Approximately 
$1.5  million  of  financial  assistance  is 
anticipated  to  be  available  for  Alaska 
Native  governance,  social  and  economi6 
development  projects. 

ANA  plans  to  award  approximately 
-15-18  grants  imder  this  competitive 
area.  For  individual  village  projects,  the 
funding  level  for  a  budget  period  of  12 
months  will  be  up  to  $100,000;  for 
regional  nonprofit  and  village  consortia, 
the  funding  level  for  a  budget  period  of 
12  months  will  be  up  to  $150,000, 
commensurate  with  approved  multi- 
village  objectives. 

B.  Background 

Based  on  the  three  ANA  goals 
described  in  Part  I,  ANA  implemented 
a  special  Alaska  social  and  economic 
development  initiative  in  fiscal  year 
1984.  "This  special  effort  was  designed  to 
provide  financial  assistance  at  the 


village  level  or  for  village-specific 
projects  aimed  at  improving  a  village's 
governance  capabilities  and  for  social 
and  economic  development. 

This  competitive  area  continues  to 
implement  this  special  initiative.  ANA 
believes  both  the  nonprofit  and  for- 
profit  corporations  in  Alaska  can  play 
an  important  supportive  role  in  assisting 
individual  villages  to  develop  and 
implement  their  own  locally  determined 
strategies  which  capitalize  on 
opportunities  afforded  to  Alaska  Natives 
under  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA),  Public  Law 
92-203. 

While  the  Administration  for  Native 
Americans  does  not  fund  objectives  or 
activities  for  the  core  administration  of 
an  oi^anization.  ANA  will  consider 
fimdiBg  core  administrative  capacity 
building  projects  at  the  village 
government  level  if  the  village  does  not 
have  governing  systems  in  place. 

C.  Proposed  Projects  to  be  Funded 

Examples  of  the  types  of  projects  that 
ANA  may  fund  include,  but  are  not 
limited  to,  projects  that  will: 

Governance 

•  Initiate  demonstration  programs  at 
the  regional  level  to  allow  Native  people 
to  become  involved  in  developing 
strategies  to  maintain  and  develop  their 
economic  subsistence  base; 

•  Assist  villages  in  developing  land 
use  capabilities  and  skills  in  the  areas 
of  land  and  natural  resource 
management  and  protection,  resource 
assessment  and  conducting 
environmental  impact  studies; 

•  Assist  village  consortia  in  the 
devefopment  of  tribal  constitutions, 
ordinances,  codes  and  tribal  court 
systems; 

•  Develop  agreements  between  the 
State  and  villages  that  transfer  programs 
jurisdictions,  and/or  control  to  Native 
entities; 

•  Strengthen  village  government 
conteol  of  land  management,  including 
land  protection,  through  coordination  of 
land  use  planning  with  village 
corporations  and  cities,  if  appropriate; 

•  Assist  in  status  clarification 
activities; 

•  Initiate  village  level  mergers 
between  village  councils,  village 
corporations  and  others  to  coordinate 
programs  and  services  which  safeguard 
the  health,  well  being  and  culture  of  a 
commimity  and  its  people; 

•  Strengthen  local  governance 
capabilities  through  the  development  of 
village  consortia  and  regional  IRAs 
(Indian  Reorganization  Act  councils 
organized  under  the  Indian 
Reorganization  Act,  25  U.S.C.  473a); 
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•  Assist  villages  in  preparing  and 
coordinating  plans  for  the  development 
and/or  improvement  of  water  and  sewer 
systems  within  the  village  boundaries; 

•  Assist  villages  in  establishing 
initiatives  through  which  youth  may 
participate  in  the  governance  of  the 
community  and  be  trained  to  assimie 
leadership  roles  in  village  governments; 
and 

•  Consider  strategies  and  plans  to 
protect  against,  monitor,  and  assist 
when  catastrophic  events  occur,  such  as 
oil  spills  or  earthquakes. 

Economic  Development 

•  Assist  villages  in  developing 
businesses  and  industries  which:  (1)  use 
local  materials;  (2)  create  jobs  for  Alaska 
Natives;  (3)  are  capable  of  high 
productivity  at  a  small  scale  of 
operation;  and  (4)  complement 
traditional  and  necessary  seasonal 
activities; 

•  Substantially  increase  and 
strengthen  efforts  to  establish  and 
improve  the  village  and  regional 
infrastructure  and  the  capabilities  to 
develop  and  manage  resources  in  a 
highly  competitive  cash-economy 
system: 

•  Assist  villages,  or  consortia  of 
villages,  in  developing  subsistence 
compatible  industries  that  will  retain 
local  dollars  in  villages; 

•  Assist  in  the  establishment  or 
expansion  of  new  native-owned 
businesses;  and 

•  Assist  villages  in  labor  export;  i.e., 
people  leaving  the  local  communities 
for  seasonal  work  and  returning  to  their 
communities. 

Social  Development 

•  Assist  in  developing  training  and 
education  programs  for  local  jobs  in 
education,  government,  and  health- 
related  fields;  and  work  with  these 
agencies  to  encourage  job  replacement 
of  non-Natives  by  trained  Natives; 

•  Develop  local  models  related  to 
comprehensive  planning  and  delivery  of 
social  services; 

•  Develop  new  service  programs, 
initially  established  with  ANA  funds, 
which  will  be  funded  by  local 
communities  or  the  private  sector  for 
continued  operation  after  the  ANA  grant 
expires. 

•  Develop  or  coordinate  with  State- 
funded  projects,  activities  designed  to 
decrease  the  incidence  of  child  abuse 
and  neglect,  fetal  alcohol  syndrome, 
and/or  suicides; 

•  Assist  in  obtaining  licenses  to 
provide  housing  or  related  services  from 
State  or  local  governments;  and 

•  Devftlop  businesses  to  provide  relief 
for  caretakers  needing  respite  from 
human  service-related  care  work. 


D.  Eligible  Applicants 

The  following  organizations  are 
eUgible  to  apply  under  this  competitive 
area: 

•  Federally  recognized  Indian  Tribes 
in  Alaska; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community-based 
organizations; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/ Associations  in  Alaska 
with  village  specific  projects;  and 

•  Nonprofit  Native  organizations  in 
Alaska  with  village  specific  projects. 

Further  information  on  eligibility 
reqiiirements  is  presented  in  Part  I, 
ANA  Policy  and  Goals.  Some  important 
policies  found  in  Part  I  are  highlighted 
as  follows: 

Current  ANA  SEDS  grantees  in  Alaska 
whose  project  period  ends  on  or  before 
September  30, 1999  are  eligible  to  apply 
for  a  grant  award  imder  this  program 
announcement  The  Project  Period  is 
noted  in  Block  9  of  the  "Financial 
Assistance  Award"  docimient. 
Applicants  for  new  grants  may  not  have 
a  pending  request  to  extend  their 
existing  grant  beyond  September  30, 
1999. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  the 
application  at  the  time  of  submission, 
liie  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currendy  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

If  the  applicant,  other  than  a  tribe  or 
an  Alaska  Native  Village  government,  is 
proposing  a  project  benefiting  Native 
Americans  or  Native  Alaskans,  or  both, 
it  must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  commimity,  to 
be  served.  To  estabUsh  compliance  with 
the  requirement  in  the  regulations  for  a 
Board  representative  of  the  community 
applicants  should  provide  information 
establishing  that  at  least  ninety  (90) 
percent  of  the  individuals  serving  on  a 
non-profit  applicant's  board  Call  into 
one  or  more  of  the  following  categories: 
(1)  A  current  or  past  member  of  the 
community  to  be  served;  (2)  a 
prospective  participant  or  beneficiary  of 


the  project  to  be  funded;  or  (3)  have  a 
cultural  relationship  with  the 
community  to  be  served.  A  list  of  board 
members  with  this  information 
including  Tribal  or  Village  affiUation,  is 
one  of  the  most  suitable  approaches  for 
demonstrating  compliance  with  this 
requirement. 

Under  each  competitive  area,  ANA 
will  only  accept  one  application  which 
serves  or  impacts  a  reservation.  Tribe,  or 
Native  American  community.  If  a 
federally  recognized  Tribe  or  Alaska 
Native  village  chooses  not  to  apply,  it 
may  support  another  applicant's  project 
(e.g..  a  tribal  organization)  whidi  serves 
or  impacts  their  reservation.  In  this  case, 
the  applicant  must  include  a  Tribal 
resolution  which  clearly  demonstrates     ' 
the  Tribe's  approval  of  the  project  and 
the  Tribe's  understanding  that  the  other 
applicant's  project  supplants  the  Tribe's 
authority  to  submit  an  application 
under  that  specific  competitive  area 
both  for  the  current  competition  and  for 
the  duration  of  the  approved  grant 
I>eriod. 

Although  for-profit  regional 
corporations  established  under  ANCSA 
are  not  eligible  applicants,  individual 
villages  and  Indian  communities  are 
encouraged  to  use  for-profit  regional 
corporations  as  subcontractors  and  to 
collaborate  with  them  in  joint-venture 
projects  for  promoting  social  and 
economic  self-sufficiency.  ANA 
encourages  the  for-profit  corporations  to 
assist  the  villages  in  developing 
applications  and  to  participate  as 
subcontractors  in  a  project. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project;  i.e.  the  sum  of  the  ACF  share 
and  the  non-Federal  share.  Further 
information  on  this  requirement  is 
presented  in  Part  I.  ANA  Policy  and 
Goals. 

F.  Review  Criteria 

A  proposed  project  should  reflect  the 
purposes  of  ANA 's  SEDS  policy  and 
goals  (described  in  the  Backgroimd 
section  of  this  competitive  area  and  in    - 
the  Background  section  of  Competitive 
Area  1),  include  a  social  and  econonuc 
development  strategy  which  reflects  the 
needs  and  specific  circumstances  of  the 
local  community,  and  address  the 
specific  developmental  steps  that  the 
tribe  or  Native  American  commimity  is 
imdertaking  toward  self-sufficiency. 

The  evaluation  criteria  are  closely 
related  to  each  other  and  are  considered 
as  a  whole  in  judging  the  overall  quality 
of  an  application.  Points  are  awarded 
only  to  applications  which  are 
responsive  to  this  competitive  area  and 
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these  criteria.  Proposed  projects  will  be 
reviewed  on  a  competitive  basis  using 
the  following  evaluation  criteria: 

(1)  Long-Range  Goals  and  Available 
Resources.  (15  points) 

(a)  The  appUcation  describes  the  long- 
range  goals  and  strategy,  including: 

•  How  specific  sociau,  governance 
and  economic  long-range  community 
goals  relate  to  the  proposed  project  and 
strategy; 

•  How  the  community  intends  to 
achieve  these  goals; 

•  The  relationship  between  the  long- 
range  goals  and  the  applicant's 
comprehensive  community  social  and 
economic  development  plan.  (Inclusion 
of  the  community's  entire  development 
plan  is  not  necessary);  and 

•  A  clearly  delineated  social  and 
economic  development  strategy  (SEDS). 

The  application  identifies  and 
documents  pre-existing  and  planned 
involvement  and  support  of  the 
commimity  in  the' planning  process  and 
implementation  of  the  proposed  project. 
The  type  of  community  you  serve  and 
nature  of  the  proposal  being  made,  will 
influence  the  type  of  documentation 
necessary.  For  example,  a  Tribe  may 
choose  to  address  this  requirement  by 
submitting  a  resolution  stating  that 
community  involvement  has  occurred 
in  the  project  planning  or  may 
determine  that  additional  community 
support  work  is  necessary. 

A  tribal  organization  may  submit 
resolutions  supporting  the  project 
proposal  from  each  of  its  members  '^ 
tribes,  as  well  as  a  resolution  from  the 
apjplicant  organization.  Other  examples 
of  documentation  include:  community 
surveys;  minutes  of  community 
meetings;  questionnaires;  tribal 
presentations;  and/or  discussion/ 
position  papers. 

AppUcations  froia  National  Indian 
and  Native  organizations  must  clearly 
demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 
National  Indian  and  Native 
organizatioQS  should  describe  their 
membership  and  define  how  the 
organization  c^erates. 

(o)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist,  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  of 
commitment  of  resources,  not  merely 
letters  of  support.  "Letters  of 
commitment"  are  binding  when  they 
specifically  state  the  nature,  the  amount, 
and  conditions  under  which  another 
agency  or  organization  will  support  a 
project  funded  with  ANA  funds. 


"Letters  of  support"  merely  express 
another  organization's  endorsement  of  a 
proposed  project.  Support  letters  are  not 
binding  commitment  letters  or  do  not 
factually  establish  the  authenticity  of 
other  resources  and  do  not  offer  or  bind 
specific  resources  to  the  project. 

For  example,  a  letter  from  another 
Federal  agency  or  foundation  pledging  a 
commitment  of  $200,000  in 
construction  funding  to  complement 
proposed  ANA  funded  pre-construction 
activity  is  evidence  of  a  firm  funding 
commitment.  These  resources  may  be 
human,  natural  or  financial,  and  may 
include  other  Federal  and  non-Federal 
resources.  (Applicant  statements  that 
additional  funding  will  be  sought  from 
other  specific  sources  are  not 
considered  a  binding  commitment  of 
outside  resources.) 

Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
community.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  iiot  fund 
construction.  Applicants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

(2)  Organizational  CapabiUties  and 
Qualifications.  (10  points] 

(a)  The  management  and 
administrative  structure  of  the  apphcant 
is  explained.  Evidence  of  the  applicant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  demonstrated.  The 
application  clearly  shows  the  successful 
management  of  projects  of  similar  scope 
by  the  organization,  and/or  by  the 
individuals  designated  to  manage  the 
project. 

(b)  Position  descriptions  and/or 
resumes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  ihe 
proposed  Budget  of  the  application. 
Position  descriptions  very  clearly 
describe  each  position  and  its  duties 
and  clearly  relate  to  the  persoimel 
staffing  required  to  achieve  the  project 
objectives.  Resumes  demonstrate  that 
the  proposed  staff  are  qualified  to  carry 
out  the  project  activities.  Either  the 
position  descriptions  or  the  resumes 
contain  the  quaUfications  and/or 
specialized  skills  necessary  for  overall 
quality  management  of  the  project. 
Resumes  must  be  included  if 
individuals  have  been  identified  for 
positions  in  the  application. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 


hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant. 

(3)  Project  Objectives,  Approach  and 
Activities.  (45  points) 

llie  application  proposes  specific 
project  objective  work  plans  with 
activities  related  to  each  specific 
objective.  The  objective  work  plan(s)  in 
the  application  includes  project 
objectives  and  activities  for  each  budget 
period  proposed  and  demonstrates  that 
each  of  the  objectives  and  its  activities: 

•  Is  measurable  and/or  quantifiable  in 
terms  of  results  or  outcomes; 

•  Supports  the  community's  social 
and  eccmomic  development  strategy; 

•  Clearly  relates  to  the  community's 
long-ranee  goals; 

•  Can  be  accomplished  with  the 
available  or  expected  resources  during 
the  proposed  project  period; 

•  Indicates  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accomphshed; 

•  Specifies  who  will  conduct  the 
activities  under  each  objective;  and 

•  Supports  a  project  that  will  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Results  or  Benefits  Expected.  (20 
points) 

Completion  of  the  proposed  objectives 
will  result  in  specific,  measurable 
results.  The  application  shows  how  the 
expected  results  will  help  the 
community  meet  its  long-range  goals. 
The  specific  information  provided  in 
the  narrative  and  objective  work  plans 
on  expected  results  or  benefits  for  each 
objective  is  the  standard  upon  which  its 
achievement  can  be  evaluated  at  the  end 
of  each  budget  year. 

(5)  Budget.  (10  points) 

A  detailed  and  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Justifies  each  Une  item,  with  a  well- 
written  justification,  in  the  budget 
categories  in  Section  B  of  the  Budget 
Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  source.  Applicants  fitim 
American  Samoa,  Guam,  and  the 
Northern  Mariana  Islands  are  not 
required  to  provide  a  20%  match  for  the 
non-Federal  share  since  the  level  of 
funding  available  for  the  plaimed  ANA 
grants  would  not  invoke  a  required 
match  for  grants  to  these  insular  areas. 
Therefore,  applicants  from  these  insular 
areas  may  not  have  points  reduced  for 
the  lack  of  matching  funds.  They  are. 
however,  expected  to  coordinate  and 
organize  the  delivery  of  any  non-ANA 
resources  they  propose  for  the  project, 
as  are  all  ANA  appUcants. 

•  Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  facilitate 
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the  determination  of  cost  allowability 
and  the  relevance  of  these  costs  to  the 
proposed  project;  and 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

•  Includes  sufficient  funds  for 
principal  representatives  from  the 
applicant  organization  to  travel  to  one 
post-award  grant  training  and  technical 
assistance  conference.  This  travel  and 
training  should  occur  as  soon  as 
practical. 

•  For  business  development  projects, 
the  proposal  demonstrates  that  the 
expected  return  on  the  funds  used  to 
develop  the  project  provides  a 
reasonable  operating  income  and  return 
within  a  future  specified  time  frame. 

•  Includes  an  employee  fringe  benefit 
budget  that  provides  grant-funded 
employees  with  a  qualified,  self- 
directed,  portable  retirement  plan  in 
addition  to  Social  Security.  ANA  will 
fund  at  least  five  (5)  percent  of  the 
employer's  share,  and  up  to  the  full 
grant-project  Federal  share  of  employer 
contributions  when  based  on  a  program 
providing  benefits  equally  to  all  grant- 
and  non-grant  employees.    — 

-  ANA  considers  a  retirement  plan  to  be 
a  necessary,  reasonable  and  allowable 
cost  in  accordance  with  OMB  rules. 
Minimum  standards  for  an  acceptable 
retirement  fringe  benefit  plan  are: 

•  The  plan  must  be  "quaUfied",  i.e., 
approved  by  the  Internal  Revenue 
Service  to  receive  special  tax-favored 
treatment. 

•  The  plan  exists  for  the  exclusive 
benefit  of  the  participants;  funds  are  to 
be  used  for  retirement  and  certain  other 
pre-retirement  needs,  not  for  the 
organization's  needs. 

•  The  plan  must  have  a  vesting 
schedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant. 

•  The  plan  must  be  a  40l(k)  for 
people  who  work  in  corporations  or 
403(b)  plan  for  people  who  work  for 
not-for-profit  orgemizations.  An  alternate 
proposal  may  be  submitted  for  review 
and  approval  during  grant  award 
negotiations.  Alternate  proposals  may 
include  the  use  of  Individual  Retirement 
Accoimts,  Money  Purchase  Pension 
Plans,  Defined  Benefit  Pension  Plans, 
Combinadon  Plans,  etc.  In  no  case  will 

a  non-qualified  deferred  compensation 
plan,  e.g.,  Supplemental  Executive 
Retirement  Plan  (SERPs)  or  Executive 
Bonus  Plan  be  accepted. 

G.  Application  Due  Date 

The  closing  date  for  submission  of 
applications  under  this  competitive  area 
is:  May  21, 1999.  Applicants  are 
reminded  that  for  this  May  closing, 
applications  for  SEDS  grants  from 


Alaska  Native  entities  may  be  submitted 
under  either  Competitive  Area  1  or 
Competitive  Area  2,  but  not  both. 

H.  Contact  Information 

Christopher  Beach,  Program 
Specialist,  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  FamiUes,  Administration 
for  Native  Americans,  370  L'Enfant 
Promenade,  SW.  Mail  Stop  HHH  348-F, 
Washington,  DC  20447,  tel:  (202)  401- 
7365,  e-mail:  CBeach@acf.dhhs.gov. 

Competitive  Area  3.  Indian 
Environmental  Regulatory 
Enhancement  Projects 

A.  Purpose  and  Availability  of  Funds 

This  competitive  area  funds 
environmental  regulatory  enhancement 
projects.  Approximately  $3  million  of 
financial  assistance  is  anticipated  to  be 
available  for  environmental  regulatory 
enhancement  projects.  ANA  expects  to 
award  approximately  35  grants  imder 
this  competitive  area.  The  funding  level 
for  a  budget  period  of  12  months  will  be 
up  to  $250,000.  An  applicant  may 
propose  project  periods  of  between  12 
and  36  months. 

B.  Background 

Despite  an  increasing  environmental 
responsibility  and  growing  awareness  of 
environmental  issues  on  Indian  lands, 
there  has  been  a  lack  of  resources 
available  to  tribes  to  develop  tribal 
environmental  programs  that  are 
responsive  to  tribal  needs.  In  many 
cases,  this  lack  of  resources  has  resulted 
in  a  delay  in  action  on  the  part  of  the 
tribes. 

Some  of  the  critical  issues  identified 
by  tribes  before  Congressional 
committees  include: 

•  The  need  for  assistance  to  train 
professional  staff  to  monitor  and  enforce 
tribal  environmental  programs; 

•  The  lack  of  adequate  data  for  tribes 
to  develop  environmental  statutes  and 
establish  environmental  quality 
standards;  and 

•  The  lack  of  resources  to  conduct 
studies  to  identify  sources  of  pollution 
and  the  ability  to  determine  the  impact 
on  existing  environmental  quality. 

As  a  result.  Congress  enacted  the 
Indian  Environmental  Regulatory 
Enhancement  Act  of  1990  (Pub.  L.  101- 
408)  to  strengthen  tribal  governments 
through  building  capacity  within  the 
tribes  in  order  to  identify,  plan,  develop, 
and  implement  environmental  programs 
in  a  manner  that  is  consistent  with  tribal 
culture.  ANA  is  to  support  these 
activities  on  a  govemment-to- 
government  basis  in  a  way  that 
recognizes  tribal  sovereignty  and  is 
consistent  with  tribal  culture. 


-  The  Administration  for  Native 
Americans  befieves  that  responsibility 
for  achieving  environmental  regulatory 
enhancement  rests  with  the  governing 
bodies  of  Indian  tribes,  Alaska  Native 
villages,  and  with  the  leadership  of 
Native  American  groups. 

Environmental  regulatory 
enhancement  includes  (but  is  not 
limited  to)  the  planning,  development, 
and  application  of  laws,  training, 
monitoring,  and  enforcement 
procedures,  tribal  courts,  environmental 
laboratories  and  other  facilities,  and 
associated  regulatory  activities  to 
strengthen  the  tribal  government's 
capacity  to  enhance  the  quality  of 
reservation  life  as  measured  by  the 
reduction  of  pollutants  in  the  air,  water, 
soil,  food  and  materials  encountered  by 
inhabitants  of  tribes  and  villages. 

Progress  toward  the  goal  of 
environmental  regulatory  enhancement 
would-include  the  strengthening  of 
tribal  environmental  laws,  providing  for 
the  training  and  education  of  those 
employees  responsible  for  ensuring 
compliance  with  and  enforcement  of 
these  laws,  and  the  development  of 
programs  to  conduct  compliance  and 
enforcement  functions. 

Other  functions  leading  toward 
enhancing  local  regulatory  capacity 
include,  but  are  not  Umited  to: 

•  Environmental  assessments; 

•  Development  and  use  of 
environmental  laboratories;  and 

•  Development  of  court  systems  for 
enforcement  of  tribal  and  Federal 
environmental  laws. 

Ultimate  success  in  this  program  will 
be  realized  when  the  applicant's  desired 
level  of  environmental  quality  is 
acquired  and  maintained. 

C.  Proposed  Projects  To  Be  Funded 

Financial  assistance  provided  by  ANA 
is  available  for  developmental  projects 
designed  to  assist  tribes  in  advancing 
their  capacity  and  capabiUty  to  plan  for 
and: 

•  Develop  or  enhance  the  tribal 
environmental  regulatory  infrastructure 
required  to  support  a  tribal 
environmental  program,  and  to  regulate 
and  enforce  environmental  activities  on 
Indian  lands  pursuant  to  Federal  and 
Indian  law; 

•  Develop  regulations,  ordinances 
and  laws  to  protect  the  environment; 

•  Develop  the  technical  and  program 
capacity  to  carry  out  a  comprehensive 
tribal  environmental  program  and 
perform  essential  enviroimiental 
program  functions: 

•  Promote  enviromnental  training 
and  education  of  tribal  employees; 
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•  Develop  technical  and  program 
capability  to  meet  tribal  and  Federal 
regulatory  requirements; 

•  Develop  technical  and  program 
capability  to  monitor  compliance  and 
enforcement  of  tribal  environmental 
regulations,*ordinances,  and  laws;  and 

•  Ensure  the  tribal  court  system 
enforcement  requirements  are 
developed  in  concert  with  and  support 
the  tribe's  comprehensive 
environmental  program. 

D.  Eligible  Applicants 

The  follovring  organizations  are 
eligible  to  apply  under  this  competitive 
area: 

•  Federally  recognized  Indian  tribes; 

•  Incorporated  non-federaily  and 
State  recognized  Indian  tribes; 

•  Alaska  Native  villages  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(ANCSA)  and/or  nonprofit  village 
consortia; 

•  Nonprofit  Alaska  Native  Regional 
Corporations/ Associations  with  village 
specific  projects;  and 

•  Otheriribal  or  village  organizations 
or  consortia  of  Indian  tribes. 

•  Tribal  governing  bodies  (IRA  or 
traditional  councils)  as  recognized  by 
the  Bureau  of  Indian  Affairs. 

The  following  organizations  are  not 
eligible  to  apply  based  on  the 
determination  that  they  do  not  own  or 
manage  resources  for  which 
environmental  regulatory  projects  are 
directed  and  therefore  ere  not 
empowered  to  perform  such  projects: 

•  Urban  Indian  Centers; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  Pubhc  and  nonprofit  private 
agencies  serving:  Native  Hawaiians, 
peoples  from  Guam,  American  Samoa, 
Palau,  or  the  Commonwealth  of 
Northern  Mariana  Islands; 

•  Incorporated  nonprofit  Alaska 
Native  multi-purpose  community  based 
organizations;  and 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-specific  objectives. 

Further  information  on  eUgibiUty 
requirements  is  presented  in  Part  I, 
ANA  Policy  and  Goals.  Some  important 
policies  found  in  Part  I  are  highlighted 
as  follows: 

Current  ANA  Indian  Environmental 
Regulatory  Enhancement  project 
grantees  whose  grant  project  period 
ends  on  or  before  September  30, 1999 
are  eligible  to  apply  for  a  grant  award 
under  this  program  annoimcement.  The 
Project  Period  is  noted  in  Block  9  of  the 
"Financial  Assistance  Award" 
document.  Applicants  for  new  grants 


may  not  have  a  pending  request  to 
extend  their  existing  grant  beyond 
September  30, 1999. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  the 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax  exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

If  the  applicant,  other  than  a  tribe  or 
aa  Alaska  Native  Village  government,  is 
proposing  a  project  benefiting  Native 
Americans  or  Native  Alaskans,  or  both, 
it  must  provide  assurance  that  its  duly 
elected  or  appointed  board  of  directors 
is  representative  of  the  commimity,  to 
be  served.  To  establish  compUance  with 
the  requirement  in  the  regulations  for  a 
Board  representative  of  the  community 
applicants  should  provide  information 
establishing  that  at  least  ninety  (90) 
percent  of  the  individuals  serving  on  a 
non-profit  applicant's  board  fall  into 
one  or  more  of  the  following  categories: 
(1)  A  current  or  past  member  of  the 
commxmity  to  be  served;  (2)  a 
prospective  participant  or  beneficiary  of 
the  project  to  be  funded;  or  (3)  have  a 
cvdtural  relationship  with  the 
community  to  be  served.  A  list  of  board 
members  with  this  information 
including  Tribal  or  Village  affiUation,  is 
one  of  the  most  suitable  approaches  for 
demonstrating  compUance  with  this 
requirement. 

Under  each  competitive  area,  ANA 
vwU  only  accept  one  appUcation  which 
serves  or  impacts  a  reservation.  Tribe,  or 
Native  American  community.  If  a 
federally  recognized  Tribe  or  Alaska 
Native  village  chooses  not  to  apply,  it 
may  support  another  applicant's  project 
(e.g.,  a  tribal  organization)  which  serves 
or  impacts  their  reservation.  In  this  case, 
the  applicant  must  include  a  Tribal 
resolution  which  clearly  demonstrates 
the  Tribe's  approval  of  the  project  and 
the  Tribe's  understanding  that  the  other 
appUcant's  project  supplants  the  Tribe's 
authority  to  submit  an  application 
under  that  specific  competitive  area 
both  for  the  current  competition  and  for 
the  duration  of  the  approved  grant 
period. 

E.  Grantee  Share  of  the  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project:  i.e.  the  sum  of  the  ACF  share 


and  the  non-Federal  share.  Further 
information  on  this  requirement  is 
presented  in  Part  I,  ANA  Policy  and 
Goals. 

F.  Review  Criteria 

A  proposed  project  should  reflect  the 
environmental  regulatory  purposes 
stated  and  described  in  the  Background 
section  of  this  competitive  area.  The 
evaluation  criteria  are  closely  related  to 
each  other  and  are  considered  as  a 
whole  in  judging  the  overall  quality  of 
an  application.  Points  are  awarded  only 
to  applications  which  are  responsive  to 
this  competitive  area  and  these  criteria. 
Proposed  projects  will  be  reviewed  on  a 
competitive  basis  using  the  following 
evaluation  criteria: 

(1)  Long-Range  Goals  and  Available 
Resources.  (15  points) 

(a)  The  appUcation  describes  the  long- 
range  goals  and  strategy,  including: 
.  •  How  specific  enviroimiental 
regulatory  enhancement  long-range 
goal(s)  relate  to  the  proposed  project 
and  strategy; 

•  How  me  commimity  intends  to 
achieve  these  goals; 

•  The  appUcant's  specific 
environmental  regulatory  needs;  and 

•  A  clearly  delmeatea  strategy  to 
improve  the  capabiUty  of  the  governing 
body  of  a  tribe  to  regulate 
environmental  quaUty  through 
enhancing  local  capacity  to  perform 
necessary  cegvdatory  functions. 

The  appUcation  identifies  and 
documents  pre-existing  and  planned 
involvement  and  support  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
The  type  of  connnunity  you  serve  and 
nature  of  the  proposal  being  made,  will 
influence  the  type  of  documentation 
necessary.  For  example,  a  Tribe  may 
choose  to  address  this  requirement  by 
submitting  a  resolution  stating  that 
community  involvement  has  occurred 
in  the  project  planning  or  may 
determine  that  additional  community 
support  work  is  necessary. 

Smiilarly,  a  tribal  organization  may 
submit  resolutions  supporting  the 
project  proposal  from  each  of  its 
member  tribes,  as  weU  as  a  resolution 
from  the  appUcant  organization.  Other 
examples  of  documentation  include: 
community  surveys;  minutes  of 
community  meetings;  questioimaires; 
tribal  presentations;  and/or  discussion/ 
position  papers. 

(b)  Available  resources  (other  than 
ANA  and  the  non-Federal  share)  which 
will  assist,  and  be  coordinated  with  the 
project  are  described.  These  resources 
should  be  documented  by  letters  of 
commitment  of  resources,  not  merely 
letters  of  support.  "Letters  of 
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commitment"  are  binding  when  they 
specifically  state  the  nature,  the  amount, 
and  conditions  under  which  another 
agency  or  organization  will  support  a 
project  funded  with  ANA  funds. 
"Letters  of  support"  merely  express 
another  organization's  endorsement  of  a 
proposed  project.  Support  letters  are  not 
binding  commitment  letters  or  do  not 
factually  establish  the  authenticity  of 
other  resources  and  do  not  offer  or  bind 
specific  resources  to  the  project. 

For  example,  a  letter  from  another 
Federal  agency  or  foundation  pledging  a 
commitment  of  $200,000  in 
construction  funding  to  complement 
proposed  ANA  funded  pre-construction 
activity  is  evidence  of  a  firm  funding 
commitment.  These  resources  may  be 
human,  natural  or  financial,  and  may 
■  include  other  Federal  and  non-Federal 
resources.  (Applicant  statements  that 
additional  funding  will  be  sought  firom 
other  specific  sources  are  not 
considered  a  binding  commitment  of 
outside  resources.) 

Non-ANA  resources  should  be 
leveraged  to  strengthen  and  broaden  the 
impact  of  the  proposed  project  in  the 
commimity.  Project  designs  should 
explain  how  those  parts  of  projects 
which  ANA  does  not  fund  will  be 
financed  through  other  sources.  For 
example,  ANA  does  not  fund 
construction.  Applicants  must  show  the 
relationship  of  non-ANA  funded 
activities  to  those  objectives  and 
activities  that  are  funded  with  ANA 
grant  funds. 

(2)  Organizational  Capabilities  and 
Qualifications.  (15  points] 

(a)  The  management  and 
administrative  structure  of  the  applicant 
is  described  and  explained.  Evidence  of 
the  applicant's  ability  to  manage  a 
project  of  the  scope  proposed  is  well 
documented.  The  application  clearly 
shows  the  successful  management  of 
projects  of  similar  scope  by  the 
organization,  and/or  by  the  individuals 
designated  to  manage  or  consult  on  the 
project.  The  tribe  itself  may  not  have 
experience  to  meet  this  requirement  but 
the  proposed  staff  and  consultants 
should  have  the  required  qualifications 
and  experience.  The  application  should 
clearly  describe  any  previous  or  current 
activities  of  the  applicant  organization 
or  proposed  staff  and/or  consultants  in 
support  of  enviroiunental  regulatory 
enhancement. 

(b)  Position  descriptions  and/or 
resumes  of  key  personnel,  including 
those  of  consultants,  are  presented.  The 
position  descriptions  and/or  resumes 
relate  specifically  to  the  staff  proposed 
in  the  Approach  Page  and  in  the 
proposed  Budget  of  the  application. 
Position  descriptions  very  clearly 


describe  each  position  and  its  duties 
and  clearly  relate  to  the  personnel 
staffing  required  to  achieve  the  project 
objectives.  Resiunes  indicate  that  the 
proposed  staff  are  qualified  to  carry  out 
the  project  activities.  Either  the  position 
descriptions  or  the  resumes  contain  the 
quaUfications  and/or  specialized  skills 
necessary  for  overall  quality 
management  of  the  project.  Resumes 
must  be  included  if  individuals  have 
been  identified  for  positions  in  the 
application. 

Note:  Applicants  are  strongly  encouraged 
to  give  preference  to  Native  Americans  in 
hiring  staff  and  subcontracting  services  under 
an  approved  ANA  grant. 

(3)  Project  Objectives,  Approach  and 
Activities.  (40  points) 

The  application  proposes  specific 
project  objective  work  plans  with 
activities  related  to  each  specific 
objective.  The  objective  work  plan(s)  in 
the  application  includes  project 
objectives  and  activities  for  each  budget 
period  proposed  and  demonstrates  that 
each  of  the  objectives  and  its  activities: 

•  Is  measurable  and/or  quantifiable  in 
terms  of  results  or  outcomes; 

•  Supports  the  community's  strategy 
for  environmental  regulatory 
enhancement; 

•  Clearly  relates  to  the  community's  ■ 
long-range  environmental  goals; 

•  Can  be  accomplished  with  the 
available  or  expected  resources  during 
the  proposed  project  period; 

•  Indicates  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accomplished; 

•  Specifies  who  will  conduct  the 
activities  under  each  objective;  and 

•  Supports  a  project  that  will  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Results  or  Benefits  Expected.  (20 
points) 

Completion  of  the  proposed  objectives 
will  result  in  specific,  measiu-able 
results.  The  application  shows  how  the 
expected  results  will  help  the 
community  meet  its  long-range 
enviroimiental  goals.  The  specific 
information  provided  in  the  narrative 
and  objective  work  plans  on  expected 
results  or  benefits  for  each  objective  is 
the  standard  upon  which  its 
achievement  can  be  evaluated  at  the  end 
of  each  budget  year. 

(5)  Budget.  (10  points) 

A  detailed  emd  fully  explained  budget 
is  provided  for  each  budget  period 
requested  which: 

•  Justifies  each  line  item,  with  a  well- 
written  justification,  in  the  budget 
categories  in  Section  B  of  the  Budget 
Information  of  the  application, 


including  the  applicant's  non-Federal 
share  and  its  source.  Applicants  from 
American  Samoa,  Guam,  and  the 
Northern  Mariana  Islands  are  not 
required  to  provide  a  20%  match  for  the 
non-Federal  share  since  the^  level  of 
funding  available  for  the  planned  ANA 
grants  would  not  invoke  a  required 
match  for  grants  to  these  insular  areas. 
Therefore,  applicants  from  these  insular 
areas  may  not  have  points  reduced  for 
the  lack  of  matching  funds.  They  are, 
however,  expected  to  coordinate  and 
organize  the  delivery  of  any  non-ANA 
resources  they  propose  for  the  project, 
as  are  all  ANA  applicants. 

•  Includes  and  justifies  sufficient  cost 
and  other  necessary  details  to  facilitate 
the  determination  of  cost  allowability 
and  the  relevance  of  these  costs  to  the 
proposed  project;  and 

•  Requests  funds  which  are 
appropriate  and  necessary  for  the  scope 
of  the  proposed  project. 

•  Includes  sufficient  funds  for 
principal  representatives  from  the 
applicant  organization  to  travel  to  one 
post-award  grant  training  and  technical 
assistance  conference.  This  travel  and 
training  should  occur  as  soon  as 
practical. 

•  For  business  development  projects, 
the  proposal  demonstrates  that  the 
expected  return  on  the  funds  used  to 
develop  the  project  provides  a 
reasonable  operating  income  and  return 
within  a  future  specified  time  frame. 

•  Includes  an  employee  hinge  benefit 
budget  that  provides  grant-funded 
employees  with  a  qualified,  self- 
directed,  portable  retirement  plan  in 
addition  to  Social  Security.  ANA  will 
fund  at  least  five  (5)  percent  of  the 
employer's  share,  and  up  to  the  full 
grant-project  Federal  share  of  employer 
contributions  when  based  on  a  program 
providing  benefits  equally  to  all  grant- 
and  non-grant  employees. 

ANA  considers  a  retirement  plan  to  be 
a  necessary,  reasonable  and  allowable 
cost  in  accordance  with  OMB  rules. 
Minimum  standards  for  an  acceptable 
retirement  fiinge  benefit  plan  are: 

•  The  plan  must  be  "qualified",  i.e., 
approved  by  the  Internal  Revenue 
Service  to  receive  special  tax-favored 
treatment. 

•  The  plan  exists  for  the  exclusive 
benefit  of  the  participants;  funds  are  to 
be  used  for  retirement  and  certain  other 
pre-retirement  needs,  not  for  the 
organization's  needs. 

•  The  plan  must  have  a  vesting 
schedule  that  does  not  exceed  the  initial 
budget  period  of  the  ANA  grant. 

•  The  plan  must  be  a  401{k)  for 
people  who  work  in  corporations  or 
403(b)  plan  for  people  who  work  for 
not-for-profit  organizations.  An  alternate 
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proposal  may  be  submitted  for  review 
and  approval  during  grant  award 
negotiations.  Alternate  proposals  may 
include  the  use  of  Individual  Retirement 
Accounts,  Money  Purchase  Pension 
Plans,  Defined  Benefit  Pension  Plans, 
Combination  Plans,  etc.  In  no  case  will 
a  non-qualified  deferred  compensation 
plan,  e.g..  Supplemental  Executive 
Retirement  Plan  (SERPs)  or  Executive 
Bonus  Plan  be  accepted. 

G.  Application  Due  Dates 

The  closing  date  for  submission  of 
applications  under  this  competitive  area 
is  March  5, 1999. 

H.  Contact  Information 

Jeanette  Clybum,  Program  Specialist, 
Department  of -Health  and  Human 
Services,  Administration  for  Children 
*  and  Families,  Administration  for  Native 
Americans,  370  L'Enfant  Promenade, 
SW,  Mail  Stop  HHH  348-F, 
Washington,  DC  20447,  tel:  (202)  690- 
6326;  e-mail:  JClybumi@acf.dhhs.gov 

Part  in — General  Application 
Information  and  Guidance 

A.  Definitions 

Fimding  areas  ia  this  program 
announcement  are  based  on  the 
following  definitions: 

•  A  multi-purpose  community-based 
Native  American  organization  is  an 
association  and/or  corporation  whose 
charter  specifies  that  the  community 
designates  the  Board  of  Directors  and/or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
different  areas  of  concern  to  the 
members  of  the  local  Native  American 
commimity.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to,  economic, 
artistic,  cultural,  and  recreational 
activities,  and  the  delivery  of  human 
services  such  as  health  care,  day  care, 
counseling,  education,  and  training. 

•  A  multi-year  project  is  a  project  on 
a  single  theme  that  requires  more  than 
12  months  to  complete  and  affords  the 
applicant  an  opportunity  to  develop  and 
address  more  complex  and  in-depth 
strategies  than  can  be  completed  in  one 
year.  A  multi-year  project  cannot  be  a 
series  of  imrelated  objectives  with 
activities  presented  in  chronological 
order  over  a  two  or  three  year  period. 

•  Budget  Period  is  the  interval  of  time 
(usually  12  months)  into  which  the 
project  period  is  divided  for  budgetary 
and  funding  purposes. 

•  Core  administration  is  funding  for 
staff  salaries  for  those  functions  which 
support  the  organization  as  a  whole,  or 


for  purposes  unrelated  to  the  actual 
management  or  implementation  of  work 
conducted  imder  an  ANA  approved 
project. 

•  Environmental  regulatory 
enhancement  includes  (but  is  not 
limited  to)  the  planning,  development, 
and  application  of  laws,  training, 
monitoring,  and  enforcement 
procedures,  tribal  courts,  environmental 
laboratories  and  other  facilities,  and 
associated  regulatory  activities  to 
strengthen  the  tribal  government's 
capacity  to  enhance  the  quality  of 
reservation  life  as  measured  by  the 
reduction  of  pollutants  in  the  air,  water, 
soil,  food  and  materials  encountered  by 
inhabitants  of  tribes  and  villages. 

•  Real  Property  means  land, 
including  land  improvements, 
structures  and  appurtenances  thereto, 
excluding  movable  machinery  and 
equipment. 

•  Construction  is  the  term  which 
specifies  a  project  supported  through  a 
discretionary  grant  or  a  cooperative 
agreement,  to  support  the  initial 
building  of  a  facility. 

•  Core  administration  is  funding  for 
staff  salaries  for  those  functions  which 
support  the  organization  as  a  whole,  or 
for  purposes  unrelated  to  the  actual 
management  or  implementation  of  work 
conducted  under  an  ANA  approved 
project.  Under  Competitive  Area  2,  ANA 
will  consider  funding  core 
administrative  capacity  building 
projects  at  the  village  government  level 
if  the  village  does  not  have  governing 
systems  in  place.  However,  functions 
and  activities  that  are  clearly  project 
related  are  eligible  for  grant  funding.  For 
example,  thejnanagement  and 
administrative  functions  necessary  to 
carry  out  an  ANA  approved  project  are 
not  considered  "core  administration" 
and  are,  therefore,  eligible  costs. 
Additionally,  ANA  will  fund  the 
salaries  of  approved  staff  for  time 
actually  and  reasonably  spent  to 
implement  a  funded  ANA  project. 

B.  Activities  that  Cannot  be  Funded 

The  Administration  for  Native 
Americans  does  not  fund: 

•  Projects  that  operate  indefinitely  or 
require  ANA  funding  on  a  recurring 
basis. 

•  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  which 
are  otherwise  eligible  to  apply  to  ANA 
("third  party  T/TA").  However,  the 
purchase  of  T/TA  by  a  grantee  for  its 
own  use  or  for  its  membera'  use  (as  in 
the  case  of  a  consortium),  where  T/TA 
is  necessary  to  carry  out  project 
objectives,  is  acceptable.  In  addition,  T/ 


TA  is  an  allowable  activity  for 
environmental  regulatory  enhancement 
projects  submitted  under  Competitive 
Area  3. 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  continuation,  of  existing 
social  service  delivery  programs. 

•  ANA  will  not  fund  the  purchase  of 
real  property. 

•  ANA  will  not  fund  construction. 

•  Objectives  or  activities  for  the 
support  of  core  administration  of  an 
organization. 

•  Costs  of  fund  raising,  including 
financial  campaigns,  endowment  cfrives, 
solicitation  of  gifts  and  bequests,  and 
similar  expenses  incurred  solely  to  raise 
capital  or  obtain  contributions  are 
unallowable  under  a  grant  award. 
However,  even  though  these  costs  are 
unallowable  for  purposes  of  computing 
charges  to  Federal  awards,  they  must  be 
treated  as  direct  costs  for  purposes  of 
determining  indirect  cost  rates  and  be 
allocated  their  share  of  the 
organization's  indirect  costs  if  they 
represent  activities  which  1)  include  the 
salaries  of  personnel,  2)  occupy  space, 
and  3)  benefit  bom  the  organization's 
indirect  costs. 

Projects  or  activities  that  generally 
will  not  meet  the  purposes  of  this 
announcement  are  discussed  further  in 
Part  ni.  Section  G,  General  Guidance  to 
Applicants,  below. 

C.  Multi-Year  Projects 

A  multi-year  project  is  a  project  on  a 
single  theme  that  requires  more  than  12 
months  to  complete  and  affords  the 
applicant  an  opportimity  to  develop  and 
address  more  complex  and  in-depth 
strategies  than  can  be  completed  in  one 
year.  Applicants  are  encouraged  to 
develop  multi-year  projects.  A  multi- 
year  project  cannot  be  a  series  of 
tmrelated  objectives  with  activities 
presented  in  dironological  order  over  a 
two  or  three  year  period. 

Awards,  on  a  competitive  basis,  will 
be  for  a  one-year  budget  period, 
although  project  periods  may  be  for 
three  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period,  but  within  a  two-to-three  year 
project  period,  will  be  entertained  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee  and  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government.  Therefore, 
this  program  announcement  does  not 
apply  to  current  ANA  grantees  with 
multi-year  projects  that  apply  for 
continuation  funding  for  their  second  or 
third  year  budget  periods. 
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D.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  12372  or  45  CFR  Part 
100. 

E.  The  Application  Process 

1.  Application  Submission  by  Mail 

One  signed  original,  and  two  copies, 
of  the  grant  application,  including  all 
attachments,  must  be  mailed  on  or 
before  the  specific  closing  date  of  each 
ANA  competitive  area  to:  U.S. 
Department  of  Health  and  Himian 
Services,  Administration  for  Children 
and  Families,  ACYF/Office  of  Grants 
Management,  370  L'Enfant  Promenade, 
SW,  Mail  Stop  HHH  326-F, 
Washington,  DC  20447-0002,  Attention: 
Lois  B.  Hodge.  ANA  No.  93612-991. 

2.  Application  Submission  by  Courier 

Hand  delivered  applications  are 
accepted  between  the  hours  of  8:00  a.m. 
to  4:30  p.m.,  Monday  through  Friday,  if 
they  are  either  received  on  or  before  the 
deadline  date  or  postmarked  on  or 
before  the  established  closing  date  at: 
Administration  for  Children  and 
FamiUes,  ACYF/Office  of  Grants 
Management,  ACF  Mail  Room,  Second 
Floor  Ixiading  Dock,  Aerospace  Center, 
901,  D  Street.  SW,  Washington.  DC 
20024.  Attention:  Lois  B.  Hodge,  ANA 
No.  93612-991. 

2.  Application  Consideration 

The  ANA  Commissioner  determines 
the  final  action  to  be  taken  on  each  grant 
application  received  under  this  program 
announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
annoimcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA.  An  incomplete  application  is  one 
that  is: 

•  Missing  Form  SF  424 

•  Does  not  have  a  signature  on  Form 
SF424 

•  Does  not  include  proof  of  non-profit 
status,  if  applicable 

•  The  application  (Form  424)  must  be 
signed  by  an  individual  authorized  1)  to 
act  for  the  applicant  tribe  or 
organization,  and  2)  to  assume  the 
applicant's  obligations  under  the  terms 
and  conditions  of  the  grant  award, 
including  Native  American  Program 
statutory  and  regulatory  requirements. 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process  (discussed  in  section  G  below). 


Independent  review  panels  consisting  of 
reviewers  familiar  with  American 
Indian  Tribes  and  Native  American 
communities  and  organizations,  and 
environmental  issues,  as  appropriate, 
evaluate  each  appUcation  using  the 
published  criteria  in  each  funding 
competitive  area.  As  a  result  of  the 
review,  a  normalized  numerical  score 
will  be  assigned  to  each  application.  A 
normalized  score  reflects  the  average 
score  fi-om  the  reviewers,  adjusted  to 
reflect  the  average  score  from  the 
panels. 

•  The  Commissioner's  funding 
decision  is  based  on  the  review  panel's 
analysis  of  the  application, 
recommendation  and  comments  of  ANA 
staff.  State  and  Federal  agencies  having 
contract  and  grant  performance  related 
information,  and  other  interested 
parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act.  all  relevant  statutory  and 
regulatory  requirements,  this  program 
announcement,  and  the  availability  of 
funds. 

•  Successful  applicants  are  notified 
through  an  official  Financial  Assistance 
Award  (FAA)  docxmient.  The  FAA  will 
state  the  amount  of  Federal  funds 
awarded,  the  purpose  of  the  grant*,  the 
terms  and  conditions  of  the  grant  award, 
the  effective  date  of  the  award,  the 
project  period,  the  budget  period,  and 
the  amount  of  the  non-ACF  matching 
share  requirement. 

•  Each  tribe.  Native  American 
organization,  or  other  eligible  applicant 
may  compete  for  a  grant  award  in  each 
of  the  three  competitive  areas.  However, 
no  applicant  may  receive  more  than  one 
SEDS  grant.  The  Administration  for 
Native  Americans  will  accept  only  one 
appUcation  per  competitive  area  from 
any  one  applicant.  Alaska  Native 
entities  may  receive  a  grant  under  either 
competitive  area  1  or  2,  but  not  imder 
both.  Therefore,  applications  for  SEDS 
grants  from  Alaska  Native  entities  may 
be  submitted  imder  either  Competitive 
Area  1  or  Competitive  Area  2,  but  not 
both  at  the  same  time. 

«•  If  an  eligible  applicant  sends  in  two 
appUcations  for  the  same  competitive 
area,  the  one  with  the  earlier  postmark 
will  be  accepted  for  review  unless  the 
applicant  vtdthdraws  the  earlier 
application. 

F.  The  Review  Process 

1.  Initial  Application  Review 

Applications  submitted  by  the  closing 
date  and  verified  by  the  postmark  under 
this  program  aiuiouncement  will 
undergo  a  pre-review  to  determine  that: 


•  The  applicant  is  eligible  in 
accordance  with  the  EUgible  Applicants 
Section  of  this  announcranent;  and 

•  The  application  is  signed  and 
submitted  by  the  deadline  explained  in 
section  G,  Application  Due  Date,  in  each 
competitive  area  of  this  announcement. 

•  The  application  narrative,  forms 
and  materials  submitted  are  adequate  to 
allow  the  review  panel  to  imdertake  an 
in  depth  evaluation  and  the  project 
described  is  an  allowable  type.  (All 
required  materials  and  forms  are  listed 
in  the  Grant  Application  Checklist  in 
the  Application  Kit). 

-     Applications  subjected  to  the  pre- 
review  described  above  which  fail  to 
satisfy  one  or  more  of  the  listed 
requirements  will  be  ineligible  or 
otherwise  excluded  from  competitive 
evaluation. 

2.  Competitive  Review  of  Accepted 
Applications 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  specific  evaluation  criteria  listed 
in  Part  11.  These  criteria  are  used  to 
evaluate  the  quality  of  a  proposed 
project,  and  to  determine  the  likelihood 
of  its  success. 

ANA  staff  caimot  respond  to  requests 
for  information  regarding  funding 
decisions  prior  to  the  official 
notification  to  the  applicants. 

After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  are  notified  in 
writing  within  30  days.  The  notification 
will  be  accompanied  by  a  critique 
including  reconunendations  for 
improving  the  application. 

3.  Appeal  of  Ineligibility 

Applicants  who  are  initially  excluded 
from  competitive  evaluation  because  of 
ineligibility,  may  appeal  an  ANA 
decision  of  applicant  ineligibility. 
Likewise,  applicants  may  also  appeal  an 
ANA  decision  that  an  applicant's 
proposed  activities  are  ineUgible  for 
funding  consideration.  The  appeals 
process  is  stated  in  the  final  rule 
published  in  the  Federal  Register  on 
August  19. 1996  (61  FR  42817). 

G.  General  Guidance  to  Applicants 

The  following  information  is  provided 
to  assist  applicants  in  developing  a 
competitive  application. 

1.  Program  Guidance 

•  TJie  Administration  for  Native 
Americans  funds  projects  that 
demonstrate  the  strongest  prospects  for 
addressing  the  stated  piuposes  of  this 
program  annoimcement. 
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•  Projects  will  not  be  ranked  on  the 
basis  of  general  financial  need. 

•  In  discussing  the  goals,  strategy, 
and  problems  being  addressed  in  &e 
application,  include  sufficient 
background  and/or  history  of  the 

'  community  concerning  these  issues 
and/or  progress  to  date,  as  well  as  the 
size  of  ihe  population  to  be  served.  This 
material  will  assist  the  reviewers  in 
determining  the  appropriateness  and 
potential  benefits  of  the  proposed 
project. 

•  In  the  discussion  of  community- 
based,  long-range  goals,  non-Federally 
recognized  and  off-reservation  groups 
are  encouraged  to  include  a  description 
of  what  constitutes  their  specific 
"community." 

•  AppUcants  must  document  the 
conraiunity's  support  for  die  proposed 
project  and  explain  the  role  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project. 
For  tribes,  a  current  signed  resolution 
bom  the  governing  body  of  the  tribe 
supporting  the  project  proposal  stating 
that  there  has  been  commimity 
involvement  in  the  planning  of  this 
project  will  suffice  as  evidence  of 
community  support/involvement.  For 
all  other  eligible  applicants,  the  type  of 
mmmtinity  you  serve  will  determine 
die  type  of  documentation  necessary. 
For  example,  a  tribal  organization  may 
submit  resolutions^upporting  the 
project-proposal  from  each  of  its 
members  tribes,  as  well  as  a  resolution 
from  the  applicant  organization.  Other 
examples  o£  documentation  include: 

■  community  surveys;  minutes  of 
community  meetings;  questionnaires; 
tribal  presentations;  and/or  discussion/ 
position  papers. 

•  Applications  from  National  Indian 
and  Native  American  organizations 
must  demonstrate  a  need  for  the  project, 
explain  how  the  project  was  originated, 
state  who  the  intended  beneficiaries 
will  be,  and  describe  how  the  recipients 
will  actually  benefit  from  the  project. 

•  An  application  should  describe  a 
clear  relationship  between  the  proposed 
project,  the  social  and  economic 
development  strategy,  or  environmental 
or  language  goals,  as  appropriate,  and 
the  community's  long-range  goals  or 
plan. 

•  The  project  application,  including 
the  Objective  Work  Pl«uis,  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  that  the  project  will 
have  on  the  community. 

•  Supporting  documentation, 
including  letters  of  support,  if  available, 
or  other  testimonies  firom  concerned 
interests  other  than  the  applicant  should 


be  included  to  demonstrate  support  for 
the  feasibility  of  the  project  and  the 
commitment  of  other  resources  to  the 
proposed  project. 

•  In  the  ANA  Project  Narrative, 
Section  A  of  the  application  package, 
"Resources  Available  to  the  Proposed 
Project,"  the  applicant  should  describe 
any  specific  financial  circumstances 
which  may  impact  on  the  project,  such 
as  any  monetary  or  land  settlements 
made  to  the  appUcant,  and  any 
restrictions  on  the  use  of  those 
settlements.  When  the  applicant  appears 
to  have  other  resources  to  support  the 
proposed  project  and  chooses  not  to  use 
them,  the  appUcant  should  explain  why 
it  is  seeking  ANA  funds  and  not 
utilizing  these  resources  for  the  project. 

•  Reviewers  of  applications  for  ANA 
indicate  they  are  better  able  to  evaluate 
whether  the  feasibiUty  has  been 
addressed  and  the  practicaUty  of  a 
proposed  economic  development 
project,  or  a  new  business,  if  the 
applicant  includes  a  business  plan  that 
clearly  describes  its  feasibiUty  and  the 
approach  for  the  implementation  and 
marketing  of  the  business.  (ANA  has 
included  sample  business  plans  in  the 
appUcation  kit). 

It  is  strongly  recommended  that  an 
applicant  use  these  materials  as  guides 
in  developing  a  proposal  for  an 
economic  development  project  or 
business  that  is  part  of  the  application. 

•  AppUcations  which  were  not 
funded  under  a  previous  closing  date 
and  revised  for  resubmission  should 
make  reference  to  the  changes,  or 
reasons  for  not  making  changes,  in  their 
current  appUcation^which  are  based  on 
ANA  panel  review  comments. 

2.  Technical  Guidance  . 

•  It  is  strongly  suggested  that  the 
appUcant  foUow  the  Supplemental 
Guide  included  in  the  ANA  appUcation 
kit  to  develop  an  appUcation.  'The  Guide 
provides  practical  information  and 
helpful  suggestions,  and  is  an  aid  to 
help  appUcants  prepare  ANA 
appUcations. 

•  AppUcants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
announcement  and  score  the 
appUcation  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  the 
appUcation 's  quaUty  and  potential 
competitiveness  in  the  ANA  review 
process. 

•  For  purposes  of  developing  an 
appUcation,  appUcants  should  plan  for 
a  project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  appUcation  is  submitted. 

•  The  Administration  for  Native 
Americans  vtdU  not  fund  essentially 


identical  projects  serving  the  same 
constituency. 

•  If  a  project  could  be  supported  by 
other  Federal  funding  sources,  the 
appUcant  should  fully  explain  its 
reasons  for  not  pxusuing  other  Federal 
funds  for  the  project. 

•  For  purposes  of  this  announcement, 
ANA  is  using  the  Bureau  of  Indian 
Affairs'  list  of  Federally  recognized 
Indian  tribes  vyhich  includes  nonprofit 
Alaska  Native  community  entities  or 
tribal  governing  bodies  (VA  or 
traditional  councils).  Other  Federally 
recognized  Indian  tribes  which  are  not 
included  on  this  list  (e.g.,  those  Tribes 
which  have  been  recently  recognized  or 
restored  by  the  United  States  Congress) 
are  also  eUgible  to  apply  for  ANA  funds. 

•  The  Objective  Work  Plan  proposed 
should  be  of  sufficient  detail  to  become 
a  monthfy  staff  guide  for  project  -^ 
responsibiUties  if  the  appUcant  is 
funded. 

•  ff  a  profit-making  venture  is  being 
proposed,- profits  must  be  reinvested  in 
the  business  in  order  to  decrease  or 
eliminate  ANA's  future  participation. 
Such  revenue  must  be  reported  as 
general  program  income.  A  decision 
will  be  made  at  the  time  of  grant  award 
regarding  appropriate  use  j>f  program 
income.  (See  45  CFR  Part  74  and  Part 
92.) 

•  AppUcants  proposing  multi-year 
projects  must  fully  describe  each  year's 
project  objectives  and  activities. 

Separate  Objective  Worii:  Plans 
(OWPs)  must  be  presented  for  each 
project  year  and  a  separate  itemized 
budget  of  the  Federal  and  non-Federal 
costs  of  the  project  for  each  budget 
period  must  be  included. 

•  Applicants  for  multi-year  projects 
must  justify  the  entire  time-frame  of  the 
project  (i.e..  why  the  project  needs 
funding  for  more  than  one  year)  and 
clearly  describe  the  results  to  be 
achieved  for  each  objective  by  the  end 
of  each  budget  period  of  the  total  project 
period. 

•  The  Administration  for  Native 
Americans  wiU  critically  evaluate 
appUcations  in  vi^ch  the  acquisition  of 
equipment  is  a  major  component  of  the 
Federal  share  of  the  budget.  "Equipment 
is  tangible,  non-expendable  personal 
property  having  a  useful  Ufe  of  more 
than  one  year  and  an  acquisition  cost  of 
$5,000  or  more  per  "unit."  During 
negotiation,  sudi  expenditures  may  be 
deleted  from  the  budget  of  an  otherwise 
approved  appUcation,  if  not  fuUy 
justified  by  the  appUcant  and  deemed 
not  appropriate  to  the  needs  of  the 
project  by  ANA. 

•  AppUcants  are  encouraged  to 
request  a  legibly  dated  receipt  fit>m  a 
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commercial  carrier  or  U.S.  Postal 
Service  as  proof  of  timely  mailing. 

3.  Grant  Administrative  Guidance 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  The  Administration  for  Native 
Americans  recommends  that  the  pages 
of  the  application  be  numbered 
sequentially  and  that  a  table  of  contents 
be  provided.  Simple  tabbing  of  the 
sections  of  the  application  is  also 
helpful  to  the  reviewers. 

•  An  application  with  an  original 
signature  and  two  additional  copies  are 
required. 

•  The  Cover  Page  (included  in  the 
Kit)  should  be  the  first  page  of  an 
application,  followed  by  the  one-page 
abstract. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  first 
page  of  the  Fonn  424,  Block  13,  not  the 
lei^th  of  the  first  budget  period.  Should 
the  application  propose  one  length  of 
project  period  and  the  Form  424  specify 
a  conflicting  length  of  project  period, 
ANA  will  consider  the  project  period 
specified  on  the  Form  424  as  the 
request.  ANA  may  negotiate  a  reduction 
of  the  project  period.  The  approved 
project  period  is  shown  on  block  9  of  a 
Financial  Assistance  Award. 

•  Line  15a  of  the  Form  424  must 
specify  the  Federal  funds  requested  for 
the  first  Budget  Period,  not  the  entire 
project  period. 

•  Applicants  may  propose  a  17  month 
project  period.  However,  the  project 
period  for  the  first  year  of  a  multi-year 
project  may  only  be  12  months. 

4.  Projects  or  Activities  That  Generally 
Will  Not  Meet  The  Purposes  of  This 
Announcement 

•  Projects  that  request  funds  for 
feasibility  studies,  business  plans, 
marketing  plans  or  written  materials, 
such  as  manuals,  that  are  not  an 
essential  part  of  the  applicant's  long- 
range  development  plan.  As  an  objective 
of  a  larger  project,  business  plans  are 
allowable.  However,  ANA  is  not 
interested  in  funding  "wish  lists"  of 
business  possibilities.  ANA  expects 
written  evidence  of  the  solid  investment 
of  time  and  consideration  on  the  part  of 
the  applicant  with  regard  to  the 
development  of  business  plans. 
Business  plans  should  be  developed 
based  on  market  analysis  and  feasibility 
studies  regarding  the  potential  success 
to  the  business  prior  to  the  submission 
of  the  application. 

•  Core  administration  functions,  or 
other  activities,  which  essentially 
support  only  the  applicant's  on-going 


administrative  functions.  However, 
under  Competitive  Area  2.  ANA  will 
consider  funding  core  administrative 
capacity  building  projects  at  the  village 
government  level  if  the  village  does  not 
have  governing  systems  in  place. 

•  Project  goals  which  are  not 
responsive  to  one  or  more  of  the  funding 
competitive  areas. 

•  Proposals  bom  consortia  of  tribes 
that  are  not  specific  with  regard  to 
support  from,  and  roles  of,  member 
tribes.  ANA  expects  an  appUcation  from 
a  consortium  to  have  goals  and 
objectives  that  will  create  positive 
impacts  and  outcomes  in  the 
communities  of  its  members.  Proposals 
irom  consortia  of  tribes  should  have 
individual  objectives  which  are  related 
to  the  larger  goal  of  the  proposed 
project.  Project  objectives  may  be 
tailored  to  each  consortia  member,  but 
within  the  context  of  a  common  goal  for 
the  consortia.  In  situations  where  both 

a  consortia  of  tribes  and  the  tribes  who 
belong  to  the  consortia  receive  ANA 
funding,  ANA  expects  that  consortia 
groups  will  not  seek  funding  that 
duplicates  activities  being  conducted  by 
their  member  tribes. 

•  Projects  that  vdll  not  be  completed, 
self-sustaining,  or  supported  by  other 
than  ANA  fimds,  at  the  end  of  the 
project  period.  All  projects  funded  by 
ANA  must  be  completed,  or  self- 
sustaining  or  supported  with  other  than 
ANA  funds  at  the  end  of  the  project 
period.  "Completed"  means  that  the 
project  ANA  funded  is  finished,  and  the 
desired  result(s)  have  been  attained. 
"Self-sustaining"  means  that  a  project 
will  continue  without  outside  resources. 
"Supported  by  other  than  ANA  funds" 
means  that  the  project  will  continue 
beyond  the  ANA  project  period,  but  will 
be  supported  by  funds  other  than 
ANA'S. 

•  Once  a  tribe  has  been  denied 
federal  recognition  through  the  BLA 
Federal  Acloiowledgment  Process,  ANA 
will  not  fund  objectives  relating  to  the 
attainment  of  federal  recognition,  imless 
the  objectives  deal  specifically  and 
exclusively  with  the  formal  appeal  of  a 
denial. 

•  ANA  will  not  fund  investment 
capital  for  purchase  or  takeover  of  an 
existing  business,  for  purchase  or 
acquisition  of  a  firanchise,  or  for 
purchase  of  stock  or  other  similar 
investment  instruments. 

•  Renovation  or  alteration  imless  it  is 
essential  for  the  project.  Renovation  or 
alteration  costs  may  not  exceed  the 
lesser  of  $150,000  or  25  percent  of  the 
total  direct  costs  approved  for  the  entire 
budget  period. 

•  Projects  originated  and  designed  by 
consultants  who  provide  a  major  role  for 


themselves  in  the  proposed  project  and 
are  not  members  of  the  applicant 
organization,  tribe  or  village. 

H.  Paperwork  Reduction  A(A  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  Pub.  L.  104-13,  the  Department 
is  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  and 
record  keeping  requirements  in 
regulations  includiing  program 
announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  under  the  Program 
Narrative  Statement  by  OKffi. 

/.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
Section  E,  The  Application  Process.  The 
Administration  for  Native  Americans 
caimot  accommodate  transmission  of 
applications  by  fax  or  through  other 
electronic  media.  Therefore, 
applications  transmitted  to  ANA 
electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt.  Videotapes  and 
cassette  tapes  may  not  be  included  as 
part  of  a  grant  application  for  panel 
review. 

Applications  and  related  materials 
postmarked  after  the  closing  date  will  be 
classified  as  late. 

1.  Deadlines 

•  Mailed  applications  shall  be 
considered  as  meeting  an  aimounced 
deadline  if  they  are  either  received  on 
or  before  the  deadline  date  or  sent  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review 
to:  U.S.  Department  of  Health  and 
Hiunan  Services,  Administration  for 
Children  and  Families,  ACYF/Office  of 
Grants  Management,  370  LTntieuit,  SW., 
Mail  Stop  HHH  32&-F,  Washington,  DC 
20447-0002.  Attention:  Lois  B.  Hodge 
ANA  No.  93612-991. 

•  Applicants  are  cautioned  to  request 
a  legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

•  Applications  hand  carried  by 
applicants,  applicant  couriers,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date  or  postmarked 
on  or  before  the  deadline  date,  Monday 
through  Friday  (excluding  Federal 
holidays),  between  the  hours  of  8:00  am 
and  4:30  pm  at:  U.  S.  Department  of 
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Health  and  Human  Services, 
Administration  for  Children  and 
Families.  ACYF/Office  of  Grants 
Management.  ACF  Mailroom,  2nd  Floor 
Loading  Dock.  Aerospace  Center.  901  D 
Street.  SW.,  Washington.  DC  20024. 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

•  ACF  cannot  accommodate 
transmission  of  applications  by  fox  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 


•  No  additional  material  will  be 
accepted,  or  added  to  an  application, 
unless  it  is  postmarked  by  the  deadline 
date. 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications.  ACF  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

3.  Extmsion  of  Deadlines 

The  Administration  for  Children  and 
Families  may  extend  an  application 
deadline  for  applicants  affected  by  acts 
of  God  such  as  floods  and  hurricanes,  or 


when  there  is  a  widespread  disruption 
of  the  mails.  A  determination  to  extend 
or  waive  deadline  requirements  rests 
with  the  Chief  Grants  Management 
Officer. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.612  Native  American 
Programs;  and  93.581  Improving  the 
Capability  of  Indian  Tribal  Governments  to 
Regulate  Environnuntal  Quality.) 

Dated:  August  26, 1998. 
GaryN.KiByUe. 

Commissioner,  Administration  for  Native 
Americans. 

(FR  Doc  98-23810  Filed  9-3-98;  8:45  am) 
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Part  IV 


Environmental 
Protection  Agency 

40  CFR  Parts  268  and  271 
Emergency  Revision  of  the  L^nd 
Disposal  Restrictions  (LJ)R)  Treatment 
Standards  for  Listed  Hazardous  Wastes 
From  Cart)amate  Production;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  268  and  271 

[EPA  #F-06-P32F-FFFFF;  FRL-6154-5] 

RIN  2050-ZAOO 

Emergency  Revision  of  the  Land 
Disposal  Restrictions  (LDR)  Treatment 
Standards  for  Listed  Hazardous 
Wastes  from  Cart)amate  Production 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  Today's  final  rule  revises  the 
waste  treatment  standards  applicable  to 
40  waste  constituents  associated  with 
the  production  of  carbamate  wastes.  The 
rule  sets  final  alternative  treatment 
standards  for  seven  specific  carbamate 
waste  constituents  for  which  there  are 
no  available  analytical  standards.  This 
action,  effective  immediately,  extends 
indefinitely  the  alternative  treatment 
standards  for  the_seven  hazardous  waste 
constituents  and  deletes  the  treatment 
standard  for  one  additional  constituent 
for  which  available  analytical  methods 
have  not  been  shown  to  achieve  reliable 
measurements.  This  rule  also  deletes 
these  eight  waste  constituents  as 
underlying  hazardous  constituents.  In 
addition,  because  the  temporary 
alternative  standards  for  40  carbamate 
waste  constituents  expire  automatically 
on  August  26, 1998,  today's  rule  also 
amends  the  Code  of  Federal  Regulations 
to  clarify  that  niunerical  treatment 
standards  for  these  32  carbamate  waste 
constituents  will  once  again  be  effective. 

Today's  rule  is  necessary  to  allow 
generators  the  ability  to  identify  all 
imderlying  hazardous  constituents 
reasonably  expected  to  be  present  in 
their  wastes  at  the  point  of  generation, 
and  to  allow  waste  treaters  to  certify 
that  wastes  have  been  treated  in 
compliance  with  applicable  land 
disposal  restrictions.  Faced  with  the 
inability  to  demonstrate  waste  and 
treatment  residual  content  through 
analytical  testing,  these  facilities  face 
potential  curtailment  of  operations. 

Given  the  need  for  the  regulated 
commimity  to  adjust  its  testing  and 
compliance  programs  for  the  32 
constituents  for  which  numerical 
treatment  standards  are  being  reinstated, 
the  Agency  is  extending  the  current  set 
of  alternative  treatment  standards  for 
these  32  constituents  (and 
concomitantly  delaying  the 
effectiveness  of  the  corresponding 
portion  of  today's  final  rule)  for  six 
months  fitim  the  date  of  pubUcation. 


EFFECTIVE  DATE:  This  rule  is  effective  on 
August  26, 1998.  Compliance  dates: 
— Treatment  standards  for  the  wastes 
specified  in  40  CFR  261.33  as  P185, 
P191,  P192,  P197,  U364.  U394.  and 
U395:  August  26, 1998; 
— ^The  existing  alternative  standards  of 
40  CFR  268.40  (g)  continue  to  apply 
until  March  4, 1999;  and 
— ^The  numerical  standards  specified  in 
40  CFR  268.40  for  the  wastes 
specified  in  40  CFR  261.32  as  K156- 
Kl  59,  and  K161 ,  and  in  40  CFR 
261.33  as  P127,  Pl28,  P185,  P188- 
P192,  P194,  P196-P199,  P201^205, 
U271,  U278-U280,  U364,  U367, 
U372,  U373,  U387,  U389.  U394- 
U395,  U404,  and  U409-U411  and  the 
numerical  standards  associated  with 
the  waste  constituents  in  40  CFR 
268.48:  March  4, 1999. 
ADDRESSES:  Supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  One,  1235  Jefferson 
Davis  Highway,  First  Floor,  Arlington, 
VA.  The  Docket  Identification  Number 
is  F-96-P32F-FFFFF.  The  RIC  is  open 
fi'om  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  for  Federal  holidays.  The 
public  must  make  an  appointment  to 
review  docket  materials  by  calling  (703) 
603-9230.  The  pubUc  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docimient  at  no  cost. 
Additional  copies  cost  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline  at  800-424-9346  (toll-fi«e)  or 
703-412-9810  locally.  For  specific 
information  about  this  rule,  contact 
Rhonda  Minnick,  phone  703-308-8771 
or  John  Austin,  phone  703-308-0436. 
SUPPLEMENTARY  INFORMATION: 
Availability  of  Rule  on  the  Internet: 
Please  follow  these  instructions  to 
access  the  rule: 

From  the  World  Wide  Web  (WWW), 
type  http://www.epa.gov/fedrgstr.  For 
the  text  of  the  notice,  choose:  Year/ 
Month/Day. 

L  Background 

The  Phase  III  final  rule  established 
treatment  standards  for  64  listed 
hazardous  wastes  associated  with 
carbamate  waste  production  (61  FR 
15583,  April  8, 1996).  The  treatment 
standards  were  expressed  as 
concentration  limits  that  had  to  be  met 
before  land  disposal  could  occur.  All 
constituents  were  placed  on  the 
Universal  Treatment  Standard  (UTS) 
fist,  found  at  40  CFR  268.48.  These 
regulations  were  corrected  Jime  28, 1996 
(61  FR  33683)  in  ways  that  are  not 
germane  to  the  subject  of  this  rule.  The 
prohibition  on  land  disposal  of 


carbamate  wastes  and  the  requirement 
to  meet  the  treatment  limits  were 
effective  July  8, 1996. 

On  November  1, 1996,  the  United 
States  Court  of  Appeals  for  the  District 
of  Colxunbia  Circuit,  in  Dithiocarbamate 
Task  Force  v.  EPA  (98  F.3d  1394). 
vacated  certain  of  the  listings  of 
carbamate  wastes.  Accordingly,  EPA 
removed  from  the  Code  of  Federal 
Regulations  those  listings  vacated  by  the 
court  and  all  references  to  those  fistings. 
A  substantial  portion  of  carbamate 
listing  rule  was  unaffected  by  the  court's 
opinion  '  and  remained  in  effect.  See  62 
FR  32973,  June  17,  1997. 

Today's  final  rule  applies  only  to  40 
of  the  waste  constituents  that  are  the 
components  of  the  carbamate  wastes 
that  remain  listed  as  hazardous  wastes. 

After  promulgation  of  the  Phase  III 
rule  on  April  8, 1996,  but  shortly  before 
the  treatment  standards  took  effect  on 
July  8, 1996,  several  companies  in  the 
waste  management  industry  contacted 
EPA,  reporting  that  laboratory  standards 
were  not  available  for  some  of  the 
carbamate  waste  constituents.  The 
Agency  confirmed  this  assertion,  and 
realized  that  the  waste  management 
industry  was  luiintentionally  left  in  an 
unacceptable  compliance  situation:  they 
were  required  to  certify  compliance 
with  the  carbamate  waste  treatment 
standards,  but  commercial  laboratories 
were  able  to  perform  the  necessary 
analyses  only  for  some  of  the  newly 
regulated  constituents.  Thus,  it  was 
impossible  to  document  whether  the 
treatment  standards  were  or  were  not 
achieved  for  those  40  constituents  that 
could  not  be  analyzed. 

The  problem  was  complicated  by  the 
LDR  rules  that  pertain  to  meeting 
treatment  limits  for  underlying 
hazardous  constituents  (UHCs)  in 
characteristic  (or  formerly 
characteristic)  hazardous  wastes. 
Whenever  a  generator  sends  a 
characteristic  (or  formerly 
characteristic)  waste  to  a  treatment 
faciUty,  they  must  identify  for  treatment 
not  only  the  hazardous  characteristic, 
but  also  all  UHCs  reasonably  expected 
to  be  present  in  the  waste  at  the  point 
of  generation.  (See  40  CFR  268.2(1).) 
Because  new  carbamate  constituents 
were  added  to  the  UTS  list  by  the  Phase 


■  The  court  vacated  the  listings  of  24  U  wastes, 
one  K-waste  (K160),  and  three  of  the  K-wastes 
(K156,  K157  and  K158)  only  to  the  extent  that  they 
apply  to  the  chemical,  3-iodo-2-propynyl  n- 
butylcaibamate  (IPBC).  Twenty-tliree  of  the  vacated 
U  wastes  consisted  of  all  the  dithiocarbamates  and 
thiocarbamates.  The  other  vacated  U  waste  was 
IPBC,  a  carbamate.  Carbamates  that  were  regulated 
as  UHCs  were  una^ected  by  the  court's  decision, 
because  the  decision  did  not  deal  with  carbamate 
or  carbamate  constituents  as  underlying  hazardous 
constituents. 
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in  rule,  they  became  potential  UHCs. 
Because  of  the  lack  of  laboratory 
standards  for  some  of  the  carbamate 
constituents,  generators  could  not  in  all 
cases  identify  all  of  the  UHCs 
reasonably  expected  to  be  present  in 
their  wastes,  nor  could  treatment 
facilities  or  regulatory  agencies  monitor 
compliance  with  the  standards  for  the 
carbamate  UHCs.  Thus,  it  would  have 
been  impossible  to  document  that  the 
treatment  standards  were  or  were  not 
achieved  for  those  40  carbamate 
constituents  that  appear  in  the  list  of 
UHCs  in  40  CFR  268.48. 

In  an  emergency  final  rule 
promulgated  on  August  26, 1996  (61  FR 
43924),  EPA  established  temporary 
alternative  treatment  standards  for  40 
carbamate  waste  constituents  for  a  one- 
year  period.  EPA  believed  that  one  year 
was  sufficient  time  for  laboratory 
standards  to  be  developed  and  for 
laboratories  to  take  appropriate  steps  to 
do  the  necessary  analyses  for  these 
wastes.  The  temporary  alternative 
standards  promulgated  in  the  August 
26, 1996,  rule  provided  waste  handlers 
a  choice  of  meeting  the  original  Phase 
in  niunerical  concentration  limits  or  of 
using  a  specified  treatment  technology 
(the  technology  upon  whose 
performance  the  niunerical  treatment 
standard  was  based)  (See  61  FR  43925). 
Combustion  was  the  specified 
technology  for  nonwastewaters; 
combustion,  biodegradation,  chemical 
oxidation,  or  carbon  adsorption  were 
the  specified  technologies  for 


U394 
U364 
U395 
PI  91 
PI  97 
P192 
P185 


wastewaters.  If  the  wastes  are  treated  by 
a  specified  technology,  the  LDR  rules  do 
not  require  a  generator  or  treater  to 
measure  compliance  with  treatment 
levels,  thus  avoiding  the  analytical 
problems  for  the  40  carlumate  waste 
constituents  at  issue. 

However,  the  problem  was  not 
resolved  in  one  year  and,  on  August  21, 
1997,  EPA  promulgated  a  second 
emergency  rule,  which  extended  the 
alternative  treatment  standards  by  one 
additional  year  until  August  26, 1998 
(62  FR  45568.  August  28, 1998).  Today's 
rule  makes  a  final  disposition  for  all  40 
of  the  carbamate  waste  constituents  at 
issue. 

n.  Today's  Carbamate  Treatment 
Standards 

This  final  rule:  (1)  Establishes  revised 
treatment  standards  for  seven  problem 
carbamate  waste  constituents;  (2) 
removes  the  treatment  standard  for  one 
additional  waste  constituent;  (3) 
reinstates  niunerical  treatment 
standards  for  32  other  carbamate  waste 
constituents;  and  (4)  provides  six 
months  for  the  regulated  communify  to 
arrange  for  testing  and  analysis  of  the  32 
carbamate  constituents  for  which 
numerical  standards  are  being 
reinstated. 

Treatment  Standards  for  8  Problem 
Waste  Constituents 

Since  1996,  EPA  and  Waste 
Management  Inc  have  conducted 
studies  to  determine  for  which  of  the  40 

■    Table  1.— Problem  /^alytes 


Compound 


carbamate  constituents  at  issue  there  are 
neither  analytical  standards  nor  reUable 
analytical  test  methods.  These  studies 
have  shown  that  seven  constituents  lack 
anal3rtical  reference  standards.  These 
constituents  are  A2213.  Bendiocarb 
phenol,  Diethylene  glycol  dicarbamate, 
Dimetilan,  Formparanate,  Isolan,  and 
Tirpate.  Therefore,  EPA  is  promulgating 
alternative  treatment  standards  for  these 
seven  constituents,  and  is  reinstating 
the  numerical  standards  for  the 
remainder  of  the  carbamate  wastes  as 
per  the  Phase  III  Rule.  Further,  these 
studies  have  shown  that  o- 
phenylenediamine  was  not  able  to  be  . 
analyzed  reUably  by  available  analytical 
methods.  For  o-phenylenediamine,  the 
constituent  is  being  deleted  as  a  40  CFR 
268.40  constituent  of  concern  in  K157. 
The  Agency  believes  that  regulation  of 
the  other  carbamate  waste  constituents 
of  concern  should  also  provide  adequate 
treatment  of  this  constituent. 

The  Agency  is  also  deleting  the  eight 
carbamate  waste  constituents  listed 
below  in  Table  1  from  the  40  CFR 
268.48  Universal  Treatment  Standards 
(UTS)  table.  By  removing  these 
constituents  from  the  UTS  list,  the  need 
to  identify  and  treat  them  is  eliminated 
for  the  listed  carbamate  wastes. 
Furthermore,  this  removal  from  the  UTS 
list  eliminates  the  requirement  to 
monitor  compUance  and  to  meet  UTS 
levels  when  any  of  the  eight 
constituents  are  present  as  UHCs  in 
characteristic  hazardous  wastes. 


A221 3  

Bendiocarb  phenol  

Diethylene  glycol,  dicartnmate 

Dimetilan  

Formparanate 

Isoian 

Tirpate  

o-Phenylenediamine  „ 


CAS  No. 


30558-43-1 

22961-82-6 

5952-26-1 

644-64-4 

17702-57-7 

119-38-0 

26419-73-8 

95-54-5 


Reason  de- 
leted 


No  Standard. 
No  Standard. 
No  Standard. 
No  Standard. 
No  Standard. 
No  Standard. 
No  Standard. 
Poor  method 
perfomiance. 


The  Phase  III  rule  required  that  all 
carbamate  wastes  must  meet  specific 
numerical  UTS  limits  prior  to  land 
disposal.  The  standards  being 
promulgated  today  for  the  eight  problem 
constituents  are  expressed  both  as 
niunerical  limits  as  well  as  specified 
technologies.  These  are  alternative 
standards,  and  provide  waste  handlers 
with  a  choice  of  whether  to  satisfy  LDR 
treatment  standards  either  by  meeting 
the  Phase  III  numerical  limits,  or  by 
tising  a  specified  treatment  technology 


for  these  constituents.  EPA  is  choosing 
to  express  the  LDR  treatment  standards 
as  alternative  standards  because  this 
allows  for  maximum  flexibility  for 
generators  and  treaters  as  future 
circumstances  develop  (e.g.,  where 
analytical  standards  for  one  or  more  of 
the  problem  constituents  might  be 
developed  and  numerical  treatment 
standards  could  therefore  be  shown  to 
be  achieved). 

In  terms  of  the  specified  technologies, 
these  are  the  same  as  were  contained  in 
the  Agency's  two  emergency  rules  in 


1996  and  1997.  Combustion  is  the 
specified  technology  for 
nonwastewaters.  Combustion, 
biodegradation,  chemical  oxidation,  or 
carbon  adsorption  are  the  specified 
technologies  for  wastewaters.  These 
technologies  are  defined  at  40  CFR 
268.42,  Table  1  (see  technology  codes: 
BIODG.  CARBN.  CHOXD,  and  CMBST). 
If  the  wastes  are  treated  by  a  specified 
technology,  there  is  no  requirement  to 
measure  compliance  with  treatment 
levels  (thus  the  analytical  problems  are 
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avoided).  Because  the  performance  of 
these  Best  Demonstrated  Available 
Technologies  (BDATs)  was  the  basis  of 
the  originally  promulgated  treatment 
levels,  EPA  believes  that  allowing  the 
use  of  these  BDATs — without  a 
requirement  to  monitor  the  treatment 
residues — fully  satisfies  the  core 
requirement  of  the  LDR  program:  imless 
treatment  levels  are  already  met, 
hazardous  wastes  must  be  effectively 
treated  to  minimize  threats  to  human 
health  and  the  environment  before  they 
are  land  disposed. 

EPA  considered  completely  replacing 
the  luunerical  LDR  treatment  standards 
fbr  the  other  32  carbamate  constituents 
with  specified  treatment  methods, 
rather  than  providing  the  alternative 
approach  being  promulgated  in  this  rule 
for  only  the  eight  problem  analytes.  This 
would  have  departed  from  the  long- 
standing architecture  of  the  LDR 
treatment  standards,  which  are  always 
expressed  as  numerical  performance 
standards  unless  special  circumstances 
exist  (such  as  the  lack  of  analytical 
standards  or  methods).  Our  traditional 
approach  of  using  numerical 
performance  standards,  rather  than 
dictating  a  specific  technology,  has  the 
advantage  of  maximizing  the  flexibility 
of  generators  and  treaters  to  meet  the 
LDR  standards  by  whatever  technology 
they  might  choose.  It  also  addresses  an 
Agency  concern  that  it  may  be  necessary 
to  provide  more  comprehensive  design 
and  operating  parameters  to  assure 
continuous  effective  treatment  of  wastes 
by  a  specified  technology.  In  order  to 
assure  the  effectiveness  of  treatment,  we 
determined  to  follow  our  traditional 
numerical  approach  for  all  the 
carbamate  constituents  (excepting  of 
course  the  seven  analytes  lacking 
standards  and  the  one  with  poor  method 
performance)  and  to  continue  to  provide 
industry  with  the  option  of  selecting  an 
appropriate  treatment  technology  based 
on  site-specific  and  company-specific 
factors.  However,  EPA  has  received  a 
number  of  suggestions  that  establishing 
comprehensive  design  and  operating 
parameters  for  specific  technologies  is  a 
useful  alternative  and  technically 
feasible.  EPA  is  considering  the 
possibiUty  of  pursuing  such  a  project  for 
many  LDR-regulated  wastes,  including 
carbamates. 

Although  we  have  some  reservations 
about  departing  from  our  established 
approach  for  the  problem  analytes,  we 
believe  that  the  specific  circumstances 


of  this  rule  justify  deferring  solely  to  the 
requirement  of  a  specified  technology 
without  first  evaluating  the  need  for 
design  and  operating  parameters  for  the 
technology.  If  EPA  determines  in  the 
future  that  such  parameters  are  needed, 
it  will  modify  the  treatment  standard. 
The  Agency  imderstands  that,  since 
1996,  generators  and  treaters  have  been 
using  specified  technologies  to  meet  the 
LDR  treatment  standards  for  all  40  waste 
constituents  that  were  the  subject  of 
hoth  emergency  rules.  Today's  rule  will 
necessitate  a  change  in  approach  for  32 
of  those  40  waste  constiturats,  which 
will  involve  prociuing  the  necessary 
sampUng  and  analytical  services  so  that 
compliance  can  be  assured.  To  allow  the 
regulated  community  adequate  time  to 
make  arrangements  to  procure  the 
necessary  analytical  capabilities,  the 
Agency  will  .^xtend  the  current 
emergency  standards  until  six  months 
after  the  publication  of  this  final  rule  in 
the  Federal  Register.  After  that  time,  the 
alternative  treatment  standards  will 
apply  only  to  the  eight  problem 
carbamate  constituents  fi'om  wastes 
specified  in  40  CFR  261.33  as  EPA 
Hazardous  Waste  numbers  P185,  P191, 
P192,  P197,  U364,  U394,  and  U395;  and 
soil  contaminated  with  these  wastes. 

Method  Studies 

For  the  analysis  of  the  32  carbamate 
waste  constituents  for  which  numerical 
standards  are  being  reinstated  by  today's 
rule,  six  determinative  methods  have 
been  evaluated.  They  are  listed  below. 
Except  where  noted,  all  of  the  methods 
are  from  the  Third  Edition  of  SW-646 
Test  Methods  for  Evaluating  Solid 
Wastes  Physical/Chemical  Methods. 

•  Method  630  (EPA  Office  of  Water) 
Total  Dithiocarbamates 

•  Method  8260  Volatile  Organic 
Compounds  by  Gas  Chromatography/ 
Mass  Spectrometry  (GC/MS) 

•  Method  8141  Organophosphorus 
Compounds  by  Gas  Qiromatography 

•  Method  8270  Semivolatile  O^anic 
Compounds  by  Gas  Chromatography/ 
Mass  Spectrometry  (GC/MS) 

•  Method  8318  N-Methylcarbamates 
by  High  Performance  Liquid 
Chromatography  (HPLC) 

•  Method  8321  Solvent  Extractable 
Non- Volatile  Compoimds  by  High 
Performance  Liquid  Chromatography 
(HPLC)/Thermospray/  Mass 
SpectromeUy  (HPLC/TSP/MS)  or 
Ultraviolet  (UV)  Detection. 


Method  630  determines  total 
dithiocarbamates  after  conversion  of  the 
dithiocarbamates  to  carbon  disulfide 
and  measurement  of  the  carbon 
disulfide.  The  method  does  not 
distinguish  individual  dithiocarbamate 
compounds  and  was  not  further 
evaluated  in  the  recent  studies. 

The  only  analyte  evaluated  by  method 
8260  was  triethylamine.  Analysis  by 
purge  and  trap  failed  to  have  adequate 
sensitivity  to  detect  triethylamine  at  the 
levels  of  die  treatment  standards. 
Analysis  by  direct  injection  to  a  flame 
ionization  detector  found  that  levels  as 
low  0.001  mg/L  or  less  could  be 
measured. 

Method  studies  centered  on  the 
r^naining  carbamate  waste  constituents 
and  their  amenability  to  analysis  by 
Methods  8141.  8270,  8318.  and  8321. 
Because  of  thermal  lability,  carbamates 
and  carbamoyl  oximes  are  generally  not 
amenable  to  analysis  by  gas 
chromatography  except  where 
quantitative  decomposition  occurs. 
However,  thiocarbamates  as  a  class  are 
amenable  to  analysis  by  gas 
chromatographic  Methods  8141  using 
the  nitrogen/phosphorous  detector  and 
8270  GC/MS.  Method  8318  was  shown 
to  be  limited  to  only  the  analysis  of  n- 
methylcarbamates.  Other  than 
dithiocarbamates  and  triethlyamine,  all 
other  carbamate  waste  constituents  were 
found  to  be  amenable  to  analysis  via 
High  Performance  Liquid 
Cl^omatography  (HPLC)/Thepnospray/ 
Mass  Spectrometry  (HPLC/TSP/MS)  or 
Ultraviolet  (UV)  detection  using  method 
8321.  For  more  detailed  method 
performance  results,  the  reader  is 
directed  to  the  study  reports, 
"Carbamate  Analysis  Feasibility  Study," 
Waste  Management,  1998  and 
"Carbamate  Method  Evaluation  Report," 
SAIC,  1998,  available  in  the  docket  for 
today's  rule.  To  aid  laboratories 
conducting  analysis  of  these 
constituents.  Table  2  presents  a 
summary  of  the  analytes  amenable  to 
methods  8141,  8270,  8318,  and  8321. 
The  Agency  plans  in  future  revisions  of 
the  SW-846  methods  to  incorporate  the 
additional  analytes  for  which  methods 
8141, 8270,  8318,  and  8321  have  been 
demonstrated  to  be  amenable. 
Furthermore,  any  analytical  methods 
capable  of  demonstrating  compliance 
with  the  new  standards  can  be  used  in 
addition  to  the  ones  noted  above  which 
are  part  of  SW-846. 
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Table  2.— Summary  of  Applicabi^  Methods 


Compound 


Butylate 

EPTC 

Molinate  _ 

Petxilate 

Propham  

Prosulfocarb 

Triallate 

Vemolate ^ 

Carbofuran  phenol 

Aldfcarb „ 

Aldicarb  sutfone 

Bendiocarb 

Caibaryi  _... 

Cart>ofuran 

Cartx)suifan 

m-Cumenyl  mettiyi  cart)amate 

Fonnetanate  hydrochioride 

Methiocarb , 

Methomyl  

Metolcarb 

Mexacart>ate 

Oxamyt ; 

Promecarb „., 

■    I  *AM/mIA      ■■••••••••■■■■■••••■••••••■•••••■< 

TTuodicafb . 

DBflUBin    .................................. w 

Benomyl „.„ 

Carbendazim 

Pttysostigmine , 

Physostigmine  salicylate 

Thiophanate-niettiyl  


8141 


Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y 


8270 


Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y.a 


a 
a 


8318 


L 
Y.L 

Y 
Y.L 
Y,L 

C 

Y 

Y 
Y.L 
Y.L 

Y 

Y 
Y.-L 
Y.L 
Y.L 

Y 


8321 
ThenT>ospray 


Y 
Y 
Y 
Y 
Y 
Y 
Y 
Y 

T 

Y 

Y.L 
Y.L 
Y.L 

Y 

Y 

Y 

Y 
Y.L 

Y 

Y 
Y.L 

Y 

Y 

Y 

Y 

Y 
Y.L 

Y 

Y 

Y 


8321 
254nm 


Y 
Y 
Y 


Y 
Y 
Y 
Y 
Y 


8321 
280nm 


Y Y 

Y 

Y  ._, 

Y  Y 

..^ , ,  Y 

y"    "'  Y 
Y 

Y  Y 

Y  

Y  Y 

Y  Y 

■■■■■.•••••.••.••.•a  ■•>■•>••.•••••••■••• 


Y 
Y 
Y 
Y 
Y 
Y 


a— Conr)pounds  carbofuran  phenol.  cart>o(uran,  &  cartwsulfan  can  not  be  distinguished. 
Y— Compound  amenat>ie  to  analysis. 
L— Compound  listed  as  a  method  analyte. 


in.  Good  Cause  for  Immediate  Final 
Rule 

This  final  nde  is  being  issued  without 
notice  and  opportunity  for  public 
comment.  Under  the  Administrative 
Procedure  Act  (APA).  5  U.S.C. 
553(b)(B),  an  agency  may  forego  notice 
and  comment  in  promulgating  a  rule 
when  the  agency  for  good  cause  finds 
(and  incorporates  the  finding  and  a  brief 
statement  of  the  reasons  for  that  finding 
into  the  rule)  that  notice  and  public 
comments  procedures  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  For  the  reasons  set  forth  below, 
EPA  finds  good  cause  to  conclude  that 
notice  and  comment  would  be  ^ 
unnecessary  and  contrary  to  the  public 
interest,  and  therefore  is  not  required  by 
the  APA. 

First,  the  Agency  has  discovered  an 
unanticipated  and  continued 
unavailability  of  analytical  laboratory 
standards  or  adequate  analytical  method 
for  eight  of  the  carbamate  waste 
constituents  covered  by  the  Phase  III 
rule.  As  a  practical  matter,  therefore, 
members  of  the  regulated  community 
cannot  fully  document  compliance  with 
the  requirements  of  the  treatment 


standard.  For  the  same  reason,  EPA 
cannot  ascertain  compliance  for  these 
constituents.  The  same  problem  exists 
for  certifying  compUance  and 
ascertaining  compliance  when  these 
carbamate  constitutents  are  underlying 
hazardous  constiutents  in  characteristic 
(and  formerly  characteristic)  prohibited 
wastes. 

In  addition,  this  unavailability  of 
analytical  standards  has  a  significant 
potential  to  create  a  serious  disruption 
in  the  production  of  at  least  some 
carbamate  pesticides.  Although  the 
treatment  of  the  restricted  carbamate 
wastes  through  biodegradation,  carbon 
adsorption,  chemical  oxidation  (for 
wastewaters),  or  combustion  is  both 
possible  and  highly  effective, 
certification  that  the  treatment  actually 
meets  the  treatment  standard  levels  may 
not  be  possible  in  many  instances  given 
the  lack  of  analytical  standards  for  eight 
waste  constituents  of  concern.  Without 
the  certification,  disposal  of  the 
residuals  left  after  treatment  caimot 
legally  occur.  The  Agency  believes  that 
this  situation  may  impede  production  of 
certain  pesticides,  since  legad  disposal 
of  some  carbamate  wastes  would  no 
longer  be  available.  See  Steel 


Manufacturers  Ass'n  v.  EPA,  27  F.3d 
642,  646-47  p.C.  Cir.  1994)  (absence  of 
a  treatment  standard  providing  a  legal 
means  of  disposing  of  wastes  from  a 
process  is  equivalent  to  shutting  down 
that  process). 

Today's  rule  removes  an 
administrative  hurdle  that  would 
impede  sound  management  of  these 
cari)amate  hazardous  wastes.  By  altering 
the  treatment  standard  to  allow 
certification  of  compliance  based  on  the 
use  of  specified  treatment  technologies 
without  constituent-specific  testing  for 
the  eight  problem  analytes,  the  Agency 
can  ensure  that  effective  treatment 
actually  occurs  without  delay  and  can 
also  assure  that  threats  to  human  health 
and  the  environment  are  minimized. 

Consequently,  EPA  today  is 
preserving  the  core  of  the  promulgated 
Phase  m  rule  by  ensuring  that  the 
restricted  carbamate  wastes  are  treated 
by  a  BDAT  before  they  are  land 
disposed.  At  the  same  time,  EPA  is 
eliminating  the  situation  which  could 
halt  production  ofcertain  carbamate 
pesticides.  The  Agency  concludes  that 
this  action  must  be  taken  immediately 
and  that  notice  and  comment  would  be 
contrary  to  the  public  interest  in  these 
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special  circumstances.  In  addition, 
notice  and  comment  are  unnecessary 
because  this  emergency  rule  makes  only 
conforming  changes  (for  the  32 
carbamate  constituents  that  retain 
numerical  standards)  to  the  CFR  needed 
to  reflect  expiration  of  the  1997  second 
emergency  rule.  For  the  seven 
carbamate  constituents  for  which  EPA  is 
making  permanent  the  technology 
standards,  and  the  one  constituent  being 
deleted.  EPA  has  had  direct  contact 
with  the  affected  parties,  and  no 
objections  were  raised  to  these  actions. 
For  these  reasons,  EPA  believes  that 
there  is  good  cause  to  issue  this  final 
rule  immediately  without  prior  notice 
and  opportunity  for  comment. 

IV.  Good  Cause  Finding  for  Immediate 
Effective  Date  for  Eight  Carbamate 
Constituents  and  6-Month  Effective 
Date  for  the  Remaining  32  Carbamate 
Constituents 

For  the  eight  problem  analytes  for 
which  alternative  treatment  standards 
are  being  promulgated  today,  the 
Agency  believes  that  the  regulated 
community  is  in  the  untenable  position 
of  having  to  comply  with  treatment 
standards  for  which  there  is  not  an 
analytical  way  to  measure  compliance. 
Therefore,  it  is  imperative  that  relief  be 
immediately  provided  from  the 
otherwise  applicable  treatment 
standards  that  would  come  into  effect 
automatically  on  August  26, 1998,  when 
the  second  emergency  rule  would  expire 
by  its  own  terms.  In  addition,  today's 
rule  does  not  create  additional 
regulatory  requirements;  rather,  it 
provides  greater  flexibility  for  • 

compliance  with  treatment  standards. 
For  these  reasons,  EPA  finds  that  good 
cause  exists  imder  section  3010(b)(3)  of 
RCRA.  42  U.S.C.  6903(b)(3).  to  provide 
for  an  inwnediate  effective  date  for  the 
alternative  standards  being  promidgated 
for  the  eight  problem  carbamate 
constituents.  See  generally  61  FR  at 
15662.  For  the  same  reasons,  EPA  finds 
that  there  is  good  cause  under  5  U.S.C. 
553(b)(3)  to  waive  the  requirement  that 
regulations  be  published  at  least  30  days 
before  they  become  effective. 

For  the  other  32  waste  constituents 
covered  by  the  two  emergency  rules  and 
for  which  the  temporary  alternative 
treatment  standards  expire  on  August 
26, 1998,  the  Agency  recognizes  that 
today's  rule  will  necessitate  a  change  in 
approach  for  these  32  waste 
constituents.  Compliance  for  these  32 
waste  constituents,  as  of  August  27, 
1998.  would  be  based  on  numerical 
concentration  limits  for  which  sampling 
and  analytical  services  will  be 
necessary.  As  noted  earlier,  to  allow  the 
regulated  commimity  an  adequate  and 


reasonable  time  to  make  arrangements 
to  procure  the  necessary  analytical 
capabilities,  the  Agency  will  extend  the 
current  emergency  standards  until  six 
months  after  the  publication  of  this  final 
rule  in  the  Federal  Register.  After  that 
time,  the  alternative  treatment  standards 
will  apply  only  to  the  eight  problem 
carbamate  constituents,  and  the  other  32 
carbamate  constituents  will  be  subject  to 
the  numerical  standards  set  forth  in  40 
CFR  268.40  and  268.48. 

V.  State  Authority 

A.  Applicability  of  Rule  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization.  EPA  retains  enfprcement 
authority  imder  sections  3008.  3013, 
and  7003  of  RCRA.  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are 
found  in  40  CFR  Part  271. 

Prior  to  HSWA.  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
faciUties  that  the  State  was  authorized 
to  permit.  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obligated  to 
enact  equivalent  authority  within 
specified  time  fitunes.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)).  new 
requirements  and  prohibitions  imposed 
by  HSWA  t^e  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  unauthorized  States.  EPA  is 
directed  to  carry  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so. 

Today's  rule  is  being  promulgated 
pursuant  to  section  3004(m)  of  RCRA 
(42  U.S.C.  6924(m)).  Therefore,  the 
Agency  is  adding  today's  rule  to  Table 
1  in  40  CFR  271. l(j).  which  identifies 
the  Federal  program  requirements  that 
are  promulgated  pursuant  to  HSWA. 
This  rule  is  therefore  effective  in  all 
states  immediately  pursuant  to  RCRA 
section  3006(g).  States  may  apply  for 
final  authorization  for  the  HSWA 
provisions  in  Table  1,  as  discussed  in 
the  following  section  of  this  preamble. 


B.  Effect  on  State  Authorization 

As  noted  above.  EPA  will  implement 
today's  rule  in  authorized  States  until 
they  modify  their  programs  to  adopt 
these  rules  and  the  modification  is 
approved  by  EPA.  Because  today's  rule 
is  promulgated  pursuant  to  HSWA.  a 
State  submitting  a  program  modification 
may  apply  to  receive  interim  or  final 
authorization  under  RCRA  section 
3006(g)(2)  or  3006(b),  respectively,  on 
the  basis  of  requirements  that  are 
substantially  equivalent  or  equivalent  to 
EPA's.  The  procedures  and  schedule  for 
State  program  modifications  for  final 
authorization  are  described  in  40  CFR 
271.21.  All  HSWA  interim 
authorizations  will  expire  January  1, 
2003.  (See  §  271.24  and  57  FR  60132. 
December  18, 1992.) 

VI.  Regulatory  Requirements 

Analysis  Under  Executive  Order  12866, 
Executive  Order  12875,  the  Regulatory 
Flexibility  Act,  the  Unfunded  Mandates 
Reform  Act,  the  Paperwork  Reduction 
Act,  National  Technology  Transfer  and 
Advancement  Act  of  1995,  Executive 
Order  13045.  and  Executive  Order 
13084:  Consultation  and  Coordination 
With  Indian  Tribal  Governments 

Today's  rule  reinstates  the  regulatory 
text  that  existed  prior  to  the  August  26, 
1996,  emergency  final  rule  (61  FR 
43924),  and  extends  indefinitely  the 
alternative  standards  applicable  to  the 
seven  constituents  identified  as  lacking 
analytical  standards.  Today's  action  has 
been  deemed  by  the  Agency  as  being  a 
"significant  regulatory  action"  for  the 
purposes  of  Executive  Order  12866,  and 
has  been  reviewed  by  the  Office  of 
Management  and  Budget.  This  is  not  an 
economically  significant  regulatory 
action.  Today's  rule  does  not.  however, 
impose  obligations  on  State,  local  or 
tribal  governments  for  the  purposes  of 
Executive  Order  12875.  In  addition,  this 
action  does  not  impose  aimual  costs  of 
$100  million  or  more,  will  not 
significantly  or  uniquely  affect  small 
governments,  and  is  not  a  significant 
federal  intergovernmental  mandate.  The 
Agency  thus  has  no  obligations  under 
sections  202,  203,  204  and  205  of  the 
Unfunded  Mandates  Reform  Act. 
Furthermore,  this  action  is  not  subject  to 
the  Regulatory  Flexibility  Act  since  this 
rule  is  exempt  from  notice  and  comment 
rulemaking  requirements  for  good  cause 
which  is  explained  in  Section  IV.  The 
Administrator  is,  therefore,  not  required 
to  certify  imder  the  RFA. 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub  L.  No.  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 


standards  in  its  regulatory  activities 
unless  to  do  so  woidd  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consenstis  standards.  This 
rulemaking  involves  environmental 
monitoring  or  measurement  Consistent 
with  the  Agency's  Performance  Based 
Measurement  System  (PBMS).  EPA  has 
decided  not  to  require  the  use  of 
specific,  prescribed  analytic  methods. 
FUither,  the  rule  will  allow  the  use  of 
any  method  that  meets  the  prescribed 
performance  criteria.  The  PBMS 
approach  is  intended  to  be  more  flexible 
and  cost-effective  for  the  regulated 
community;  it  is  also  intended  to 
encourage  innovation  in  analytical 
tedbnology  and  improved  data  quality. 
EPA  is  not  precluding  the  use  of  any 
method,  whether  it  constitutes  a 
voluntary  consensus  standard  or  not,  as 
long  as  it  meets  the  performance  criteria 
specified. 

Today's  rule  is  not  subject  to  EO. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  (62  FR  19885.  April  23, 
1997),  because  this  action  is  not  an 
economically  significant  rule,  and  it 
does  not  involve  decisions  on 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  a^ect 
children.  Under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  ef  seq., 
EPA  must  consider  the  paperwork 
burden  imposed  by  any  information 
collection  tequest  in  a  proposed  or  final 
rule.  This  rule  will  not  impose  any  new 
information  collection  requirements. 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  simunary  of  the  natiire 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 


regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  IndUan  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
r^ulatory  policies  on  matters  that 
significantly  or  imiquely  afiiect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  rule  revises  waste 
treatment  standards  applicable  to  40 
waste  constituents  associated  with  the 
production  of  carbamate  wastes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Submission  to  Confess  and  the  General 
Accounting  Office 

Tba  Congressional  Review  Act,  5 
U.S.C  §  801  et  seq..  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C  808(2).  As 
stated  previously.  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefor.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C 
804(2). 

Vn.  Immediate  ECEsctiTe  Date 

The  final  alternative  treatment 
standards  for  the  seven  carbamate  waste 
constituents  are  effective  upon 
publication  of  this  final  rule.  Also 
effective  upon  pubUcation  is  the 
deletion  of  the  one  constituent  for 
which  the  method  performance  is  poor. 
Because  the  regulated  community  does 
not  need  6  months  to  come  into 
compliance  with  these  portions  of  the 
rule,  EPA  finds,  pursuant  to  RCRA 
section  3010(b)(1).  that  these  actions  can 
be  made  effective  in  less  than  six 
months. 

The  reinstatement  of  treatment 
standards  for  the  32  carbamate  waste 
constituents  are  effective  6  months  after 
publication  of  this  final  rule.  Also,  EPA 
finds  that  good  cause  exists  under  5 


U.S.C.  S53(d)(3)  to  waive  the 
requirement  that  regulations  be 
pubUshed  at  least  30  days  before  they 
become  effective,  for  the  reasons 
discussed  earlier  in  section  TV  of  this 
preamble. 

List  of  Subjects 

40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 

40CFRPazt271 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Hazardous  waste. 
Pmalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  26. 1998. 
Carol  KLBrowMT. 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

AHdMrity:  42  U.S.C  6905,  6912(a).  6921, 
and  6024. 

SubfMUt  D— Treatment  Standards 

2.  Section  268.40  is  amended  in 
paragraph  (g)  by  revising  "August  26. 
1997  and  August  26, 1998"  to  read 
"August  26. 1996  and  March  4. 1999"; 
by  adding  paragraph  (i);  by  revising  in 
the  table  "Treatment  Standards  for 
Hazardous  Wastes"  the  entries  for 
K156-K159.  K161.  P127,  P128,  P185, 
P188-P192.  P194.  P196-4»199.  P201- 
P205,  U271.  U278-U280.  U364.  U367. 
U372.  U373.  U387.  U389.  U394-U395, 
U404.  and  U409-U411;  and  by  revising 
footnote  10  to  read  as  follows: 

§268.40    Applicability  of  treatment 
standards. 


(i)  Effective  September  4, 1998.  the 
treatment  standards  for  the  wastes 
specified  in  40  CFR  261.33  as  EPA 
Hazardous  Waste  numbers  P185.  P191, 
P192.  P197.  U364.  U394.  and  U395  may 
be  satisfied  by  either  meeting  the 
constituent  concentrations  presented  in 
the  table  "Treatment  Standards  for 
Hazardous  Wastes"  in  this  section,  or  by 
treating  the  waste  by  the  following 
technologies:  combustion,  as  defined  by 
the  technology  code  CMBST  at  §  268.42 
Table  1  of  this  Part,  for  nonwastewaters; 
and.  biodegradation  as  defined  by  the 
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technology  code  BIODG,  carbon  defined  by  the  technology  code  CHOXD,    code  CMBST  at  §268.42  Table  1  of  this 

adsorption  as  defined  by  the  technology     or  combustion  as  defined  as  technology      Part,  for  wastewaters, 
code  CARBN,  chemical  oxidation  as  *        •        •        •        * 

/->        Treatment  Standards  for  Hazardous  Wastes 


Regulated  hazardous  constituent 


Waste  Waste  description  and 

code       treatment/regulatory/subcategory  ^ 


Ck)mmon  name 


CAS^No. 


Nonwastewaters 
Wastewaters         Concentration  in 
Concentration  in        mg/kgs  unless 
nw/L;3  or  tech-        noted  as  "rag/L 
nology  code*  TCLP"  or  tech- 

nology code 


K1S6 


Organic  waste  (including  heavy 
ends,  stiN  bottons,  fight  ends, 
spent  solvents,  filtrates,  arxl 
decantates)  from  the  production 
of  cartnmates  and  caitoamoyi 
oximes. 


;K157 


K158 


K159 


K161 


Wastewaters  (indudkig  scrubber 
waters,  condenser  waters, 
washwaters,  aixl  separation 
waters)  from  the  production  of 
caitwmates  and  cartMunoly 
•  oximes. 


Bag  house  dusts  and  filter/separa- 
tion solids  from  ttie  production 
of  cart>amates  and  carbamoly 
oximes. 


Ocganics  from  ttie  treatment  of 
thtocart>amate  wastes. 


Purification  solids  (including  filtra- 
tion, evaporation,  and  cen- 
trifugation  solids),  t>aghouse 
dust  and  floor  sweepings  from 
the  production  of 

dtthiocartiamate  acids  and  ttieir 
salts. 


Acetonitrile 

Acetophenone 

Aniline 

Berx)myl 

Benzene 

Cart)aryl  

Cartwnzadim .. 
Carbofuran  ..... 
Cart)OSuKan 

Chlorobenzene 

nnroiorm ~..< 

o-Dichiorobenzene 

Methomyl  — 

Methylene  chloride 

Methyl  ethyl  ketone 

Naphthalene  — 

Ptienol 

Vjf riuirio  *«••■>■•••■•■•■■••••»••••• 

Toluene 

Triethylamine. .- «... 

Cartxm  tetrachloride  — 

Chloroform  

Chloromeltiane  

Mettwmyl  

Methylene  ctikxide 

Methyl  ethyl  ketone 

Pyridine 

Triettiylamine  

Benomyl  

Benzene 

Carbenzadm 

Carbofuran 

Cartx>sulfan  .„ 

Chloroform 

Methylene  chloride 

Phenol 

Benzene ~ 

Butylate — 

EPTC  (Eptam) _ 

Molinate  

Petxilate , 

Vemolate ~ 

Antimony — 

Arsenic 

Carbon  disulfide 

Dittiiocart>amates  (total) 

Lead 

NKkel  

Selenium 


P127 
PI  28 
P185 
PI  88 
P189 

pigo 

P191 
P192 
PI  94 


Carbofuran _ Cartxrfuran „..., 

Mexacart)ate Mexacarbate 

Tirpate  ^° _ „ -..  Tirpate .-. -. 

Physostigmine  saficylate Physostigmine  salicylate  , 

Cartwsulfan Carbosulfan 

Metolcarb  Metolcarb  

Dimetilan '°  . Dimetilan 

Isolan '° ~ ~ Isdan  

Oxamyl Oxamyl 


75-05-< 

96-86-2 

62-53-3 

17804-36-2 

71-43-2 

63-25^ 

10605-21-7 

1563-66-2 

55285-14-8 

108-90-7 

67-66-3 

95— 5v*1 

16752-77-6 

75-09-2 

78-93-3 

91-20-3 

108-95-2 

110-86-1 

106-88-3 

121-44-8 

56-23-6 

67-66-« 

74-87-3 

16752-77-5 

75-09-2 

78-9&-3 

110-86-1 

121-44-8 

17804-35-2 

71-43-2 

10605-21-7 

1563-66-2 

55285-14-8 

67-66-3 

75-09-2 

108-95-2 

71-43-2 

2008-41-5 

750  04  4 

2212-67-1 

1114-71-2 

192*-77-7 

7440-36-0 

7440-38-2 

75-15-0 

137-30-4 

7439-92-1 

7440-02-0 

7782-49-2 


1563-66-2 

31&-18-4 

26419-73-8 

57-64-7 

55285-14-8 

1129-41-5 

644-64-4 

119-38-0 

23136-22-0 


5.6 
0.010 

0.81 
0.056 

0.14 

aoo6 

0.056 
0.006 
0.028 
0.057 
0.046 
0.088 
0.028 
0.088 

0.28 
0.056 
0.039 
0.014 
a080 
0.081 
0.057 
0.046 

0.19 
0.028 
0.089 

0.28 
0.014 
0.081 
0.056 

0.14 
0.056 
0.006 
0.028 
0.046 
0.089 
0.039 

0.14 

0.003 

0.003 

0.003 

0.003 

0.003 

1.9 

1.4 

3.8 

0.028 

0.69 

3.98 

0.82 


0.006 
0.056 
0.056 
0.056 
0.028 
0.056 
0.056 
0.056 
0.056 


1.8 
9.7 

14 
1.4 

10 

ai4 

1.4 

0.14 
1.4 
6.0 
6.0 
M 

0.14 
30 
36 
5.6 

.  6.2 
16 
10 
1.5 
6.0 
6.0 
30 

0.14 
30 
36 
16 
1.5 
1.4 
10 
1.4 

0.14 
1.4 
6.0 
30 
6.2 
10 

^£ 

1.4 

1.4 

1.4 

1.4 

"1.15 

"5.0 

"4.8 

28 

"0.75 

"11.0 

"5.7 


0.14 
1.4 

0.28 
1.4 
1.4 
1.1 
1.4 
1.4 
0.028 
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Nonwastewaters 
Concentratk)n  in 
mglcg^  unless 
noted  as  "mg^ 
TCLP"  or  tech- 
nology code 


Regulated  hazardous  constituent 


Waste  Waste  description  and 

code       treatment/regulatory/subcategory  ^ 


Common  name 


CAS2  No. 


Wastewaters 
Concentratkm  in 
rT)gn^3  or  tech- 

notogy  code* 


P196 

P197 
P198 
P199 
P201 
P202 
P203 
P204 
P205 

U271 
U278 
U279 
U280 

U364 
U367 
U372 
U373 
U387 
U389 
U394 
U395 
U404 
U409 
U410 
U411 


Manganese  Dithiocart)amates  (total) 

dimethykJithlkx»rbamate. 

Formparanate '° „ Formparanate  

Formetartate  hydrochtoride Formetanate  hydrochloride  .... 

Methiocarfo Methiocarb 

Promecarb  Promecaib 

m-Cumenyt  mettiylcartMunate nvCumenyl  mettiyk:art)amate 

AkJcarb  sulfone Akltoarb  sulforie 

Physostigmine Physostignwe 

Ziram Dithkx^artjamates  (total) 


Benomyl  .... 
Bendiocarb 
Cart}aryl  .... 
Barttan  


Bendiocarb  phenol  ">  ..„ 

Carbofuran  phenol 

Cart)endazim 

Propham  

Prosulfocarb 

Triailate  „ 

A2213 '0  

Diethylene  glycol,  dnartiamate  ^° 

Triethylamine  „_ 

Thk)phanate-mettiyl 

Thiodicarb 

Propoxur  _. ..... 


Benomyl  .... 
Bendiocarb 
Cart)aryl  .... 
Bartxan  


BendkKarb  phenol 

Cartxifuran  pherral 

Cartsendazim 

Propham 

Prosulfocarb .'. 

Triailate 

A2213  

Diethylene  glycol,  dk:art)amate 

Triethylamine  

Thiophanate-methyl  

Thkxficarb  .. 
Propoxur  .... 


NA 

17702-67-7 

23422-53-9 

2032-65-7 

2631-37-0 

64-00-6 

1646-88-4 

57-47-6 

NA 


17804-35-2 

22781-23-3 

63-25-2 

101-27-8 


22961-82-6 

1563-36-6 

10605-21-7 

122-42-9 

52888-80-9 

2303-17-5 

30558-43-1 

5952-26-1 

101-44-8 

23564-05-8 

59669-26-0 

114-26-1 


0.028 

0.056 

0.056 
0.056 
0.056 
0.056 
0.056 
0.056 
0.028 


0.056 
0.056 
0.006 
0.056 


0.056 
0.056 
0.056 
0.056 
0.042 
0.042 
0.042 
0.056 
0.081 
0.056 
0.019 
0.056 


28 

1.4 
1.4 
1.4 
1.4 
1.4 
028 
1.4 
28 


1.4 

1.4 

0.14 

1.4 


1.4 
1.4 
1.4 
1.4 
1.4 
1.4 
1.4 
1.4 
1.5 
1.4 
1.4 
1.4 


Notes  to  the  table: 

^  The  waste  descriptions  provided  in  this  tat>le  do  not  replace  waste  descriptions  in  40  CFR  261 .  Descriptions  of  Treatment/Regulatory  Subcat- 
egories are  provkled,  as  needed,  to  distinguish  t>etween  applicability  of  different  standards. 

2  CAS  means  Chemnal  At>stract  Servnes.  When  the  waste  code  and/or  regulated  constituents  are  descrit>ed  as  a  corrtwiation  of  a  chemical 
with  its  salts  andJor  esters,  Vhe  CAS  number  is  given  for  ttie  parent  compound  only. 

3  Concentration  standards  for  wastewaters  are  expressed  in  wglL  arxj  are  t>ased  on  analysis  of  composite  samples. 

*AII  treatment  standards  expressed  as  a  Technology  Code  or  combination  of  Technology  Codes  are  explained  in  detail  in  40  CFR  268.42 
Table  1 — Technology  Codes  and  Descriptions  of  Technology-Based  Standards. 

s  Except  for  Metals  (EP  or  TCLP)  and  Cyanides  (Total  and  Amenat>le)  the  nonwastewater  treatment  standards  expressed  as  a  corx^entration 
were  estat)lished,  in  part,  based  upon  incineration  in  units  operated  in  accordance  with  the  technical  requirements  of  40  CFR  Part  264  Subpart  O 
or  Part  265  Subpart  O,  or  based  upon  combustion  in  fuel  substitution  units  operatino  in  accordance  with  applicable  technical  requirements.  A  fa- 
cility may  comply  with  these  treatment  standards  according  to  provisions  in  40  CFR  268.40(d).  Al  concentration  standards  for  nonwastewaters 
are  based  on  analysis  of  grab  samples. 

B  Where  an  alternate  treatment  standard  or  set  of  alternate  standards  has  been  indicated,  a  facility  may  comply  with  this  alternate  standard,  but 
only  for  the  Treatment/Regulatory  Subcategory  or  physical  form  (i.e.,  wastewater  arxj/or  nonwastewater)  specified  for  tfiat  alternate  starxlard. 

'Both  Cyankles  (Total)  and  Cyanides  (Amenat>le)  for  nonwastewaters  are  to  be  analyzed  usirig  Mettrad  9010  or  9012,  found  in  "Test  Methods 
for  Evaluating  Solid  Waste,  Physical/Chemical  Methods",  EPA  Publication  SW-846,  as  incorporated  by  reference  in  40  CFR  260.11,  with  a  sam- 
ple size  of  10  grams  and  a  distillation  time  of  one  hour  and  15  minutes. 

B  These  wastes,  when  rendered  nonhazardous  and  then  subsequently  nrtanaged  in  CWA,  CWA-equivalent,  or  Class  I  SDWA  systems  are  not 
subject  to  treatment  standards.  (See  §  148.1(d)  and  §268.1  (c)(3)  and  (4)). 

"These  wastes,  when  rendered  nonhazardous  and  then  subsequently  injected  in  a  Class  I  SDWA  well  are  not  subject  to  treatment  standards. 
(See  §  148.1(d)). 

^°The  treatment  standard  for  this  waste  may  be  satisfied  by  either  nrieeting  the  constituent  concentrations  in  this  table  or  by  treating  tfie  waste 
by  the  specified  technologies:  comtHistion,  as  defined  by  the  technology  code  CMBST  at  §268.42  Tat>le  1  of  this  Part,  for  nonwastewaters:  and, 
biodegradation  as  defined  by  the  technology  code  BIODG,  cartx>n  adsorption  as  defined  by  ttie  technology  code  CARBN,  chemical  oxidation  as 
defined  by  the  techriology  code  CHOXD,  or  comtxjstion  as  defined  as  technology  code  CMBST  at  §268.42  Table  1  of  Vivs  Part  for  wastewaters. 

''"mg/LTCLP". 


4.  In  §  268.48,  the  table  in  paragraph 
(a)  is  revised  by  deleting  the  entries  for: 
••A2213,"  "Bendiocarb  phenol," 
"Diethylene  glycol,  dicarbamate," 
"Dimetilan,"  "Formparanate,"  "Isolan," 
"o-Phenylenediamine,"  and  "Tirpate;" ; 


by  removing  footnote  number  "6"  in 
column  one,  under  the  heading 
Regulated  Constituents/Common  Name. 
after  the  following  chemical  names: 
"Aldicarb  sulfone,"  "Barban." 
"Bendiocarb,"  "Benomyl,"  "Butylate," 


"Carbaryl,"  "Carbenzadim," 
"Carbofuran,"  "Carbofuran  phenol," 
"Carbosulfan,"  "m-Cumenyl 
methylcarbamate,"  "Dithiocaibamates 
(total)."  "EPTC,"  "Formetanate 
hydrochloride,"  "Methiocarb," 
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"Methomyl."  "Metolcarb,"  PART  271— REQUIREMENTS  FOR 

"Mexacarbate,"  "Molinate,"  "Oxamyl,"      AUTHORIZATION  OF  STATE 


"Pebulate,"  "o-Phenylenediamine," 
"Physostigmine,"  "Physostigmine 
salicylate,"  "Promecarb,"  "Propham," 
"Propoxur,"  "Prosulfocarb," 
"Thiodicarb,""Thiophanate-methyl," 
"Triallate,"  "Triethylamine,"  and 
"Vemolate;"  and  by  removing  footnote 


6. 


HAZARDOUS  WASTE  PROGRAMS 

5.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9602;  33  U.S.C.  1321 
and  1361. 

Subpart  A— Requirements  for  Final 
Authorization 

6.  Section  271. l(j)  is  amended  by 
adding  the  following  entry  to  Table  1  in 


chronological  order  by  promulgation 
date  in  the  Federal  Register,  and  by 
adding  the  following  entries  to  Table  2 
in  chronological  order  by  effective  date 
in  the  Federal  Register,  to  read  as 
follows: 

§  271 .1    Purpose  and  scope. 

•        •        •        •        • 


(J)* 


•  • 


TABLE  1.— REGULATIONS  IMPLEMENTING  THE  HAZARDOUS  AND  SOLID  WASTE  AMENDMENTS  OF  1984 


Promulgation  date 


Title  of  regulation 


Federal  Register  reference 


Effective  date 


Septemtwr  4, 1998 


Emergency  Revision  of  the  Und  Disposal  Restrictions    63  FR  [Insert  page  numbers]     Septeml»r4, 1998. 
(LDR)  Phase  III  Treatment  Standards  for  Listed  Hazard- 
ous Wastes  from  Cartjamate  Production. 


Table  2.--Self-1mplementing  Provisions  of  the  hazardous  and  Solid  Waste  Amendments  of  1984 


Effective  date 


Self-implementing  provision 


RCRA  citation 


Federal  Register  reference 


September  4,  1998 


Emergency  Revision  of  the  Land  Disposal  Restric-    3004(m) 
tions  (LDR)  Phase  III  Treatment  Standards  for 
Listed  Hazardous  Wastes  from  Carbamate  Pro- 
duction. 


63  FR  [Insert  page  numbers]. 
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39CFR 

241 „ 46654 


Proposed  Rules: 

1 1 1 46719 

501 4628 

502 46719.46728 

3001 46732 

40CFR 

52 46658.  46659.  46662, 

46664,  46892,  46894,  47174, 
47179 

63 .....46526 

1 41 47098 

143 47098 

268 00000 

271 00000 

745 46668 

Proposed  Rules: 

51 46952 

52 46732,  46733,  46942. 

47217.47217 

141 .471 1 5 

143 471 1 5 

745 ...46734 

42  CFR 

1000 46676 

1 001 46676 

1002 — 46676 

1005 46676 


Proposed  Rules: 

5 46538 

51  c 46538 

1 001 46736 

1002 46736 

1 003 46736 

45  CFR 

Proposed  Rules: 

1207 46954 

1208 .- 46963 

1209 .46972 

2551 .46954 

2552 ...,.- .46963 

2553 -46972 

46  CFR 

Propossd  Rules: 

249 47217 

47  CFR 

Proposed  Rules: 

73 -46978.46979 

48  CFR 

1504 46898 

1542 46898 

1552 46898 
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49  CFR 

195 46692 

220 00000 

571 46899 

1002 46394 

1182 -....46394 

1 1 87 - 36394 

1 1 88 — .- _ 46394 

Proposed  Rules: 

171  46844 

172 - 46844 

173 46844 

178 46844 

572 46979.49981 

50  CFR 

17 46900 

32 - 46910 

100 46394 

226 — ._ 46693 

660- 46701 

679 00000 

Proposed  Rules; 

648 _ 47218 

679 46993. 4721 8 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  tsers. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  4, 
1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

KiwifruH  grown  in— 
California;  put)iished  9-3-98 

FEDERAL  RETIREMENT 

THRIFT  INVESTMENT 

BOARD 

Freedom  of  Information  Act; 

implementation;  published  8- 

5-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
Airtxis;  published  7-31-98 
Boeing;  published  7-31-98 
Domier;  published  7-31-98 
Eurocopier  France; 
published  8-20-98 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Taxpayer  Relet  Act— 
QuaNfied  retirement  plan 
t)enefits;  section 
411(d)(6)  protected 
benefits;  pubfished  9-4- 
98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martceting 
Service 

Limes  and  avocados  grown 
in— 

Florida;  comments  due  by 
9-11-98;  published  7-13- 
98 
Prunes  (dried)  produced  in 
California;  comments  due  by 
9-8-98;  published  8-7-98 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Animal  welfare: 
Primary  enclosures  for  dogs 
and  cats;  comments  due 
by  9-11-98;  published  7- 
13-98 


AGRICULTURE 
DEPARTMENT 

Agricultural  commodMes: 
Comnwrciai  sales  financing; 
comments  due  Ijy  9-8-98; 
published  8-7-98 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Corrvnerce  control  list— 
Wassenaar  Arrangement 
List  of  Dual-Use  Items; 
implementation; 
corrvnerce  control  list 
revisions  and  reporting 
requirements;  comments 
due  by  9-8-98; 
pubfished  8-7-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Over-ttte-courrter  derivatives; 
<x)ncept  release;  comments 
due  by  9-11-98;  pubKshed 
6-24-98 

DEFENSE  DEPARTMENT 
Army  Department 

Environmental  quality: 
Radiation  sources  on  army 
larxl;  comments  due  t>y  9- 
8-98;  published  7-10-98 

DEFENSE  DEPARTMENT 
Civiiian  health  and  medkai 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  Prime  enroliment 
procedures;  comments 
due  by  9-8-98;  published 
7-7-98 
EDUCATION  DEPARTMENT 
Special  education  and 
rehabilitative  services: 
Children  with  dteabatties; 
personal  preparation 
program  to  improve 
sennces  and  results; 
comments  due  by  9-8-98; 
published  7-10-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 

trucks— 
»    Pre-production  certification 
procedures;  compliance 
assurance  program; 
comments  due  by  9-8- 
98;  pi^ished  7-23-98 
Air  programs: 
Outer  Continental  Shelf 
regulations- 
California;  consistency 
ipdate;  comments  due 
by  9-8-98;  published  8- 
6-98 
Stratospheric  ozone 
protection--- 
Halon  recycling  and 
recovery  equipment 


certification;  comments 
due  by  9-10-98; 
published  8-11-98 
Halon  recycling  and 
recovery  equipment 
certification;  comments 
due  by  9-10-98; 
published  8-11-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Minr>esota;  comments  due 
by  9-11-98;  published  8- 
12-98 
Ohio;  comments  due  t>y  9- 
8-98;  published  8-7-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Caiifomia;  comments  due  by 

9-8-98;  published  6-7-98 
Maine;  comments  due  by  9- 
10-98;  published  8-11-98 
Hazardous  waste: 
Identification  and  fisting — 
Petroleum  refining  process 
wastes;  land  disposal 
restiicKons  for  newfy 
hazardous  wastes,  etc.; 
convnents  due  t>y  9-6- 
98;  pubfished  8-6-98 
Pesticides;  tolerances  in  food, 
anintal  feeds,  and  raw 
agricultural  commodities: 
Food  and  food  by-products; 
tolerance  requimnent 
exemption;  comnertfs  due 
by  9-6-98;  pubfished  7-10- 
98 
SuperfurxJ  program: 
Emergerx:y  Plannirtg  and 
Community  Righl-to-Krww 
Act- 
Hazardous  chemicai 
reporting  thresholds; 
comments  due  by  9-8- 
98;  published  6-8-98 
Water  programs: 
Pollutants  analysis  test 
procedures;  guidelines — 
Availat)le  cyanide; 
conDments  due  by  9-6- 
98;  published  7-7-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Michigan;  comments  due  t>y 
9-8-98;  published  7-28-98 
Missouri;  comments  due  by 
9-8-98;  published  7-24-98 
Montana;  comments  due  by 
9-8-98;  published  7-24-98 
Ohio;  comments  due  by  9- 
8-98;  pi:b(ished  7-28-98 
Wyoming;  comments  due  by 
9-8-98;  published  7-24-98 
FEDERAL  ELECTION 
COMMISSION 
Ruiemaldng  petitions: 


Prohibited  and  excessive 
contrtxjtions;  "soft 
money";  comments  due 
by  9-11-98;  published  7- 
13-98 
FEDERAL  HOUSINQ 
FINANCE  BOARD 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  9-11-98;  published 
7-13-98 
FEDERAL  TRADE 
COMMISSION 
Trade  regulation  rules: 
Home  entertainment 
products;  power  output 
claims  for  amplifiers; 
comments  due  t>y  9-8-98; 
pubfished  7-9-96 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  property  managemert 
Utilization  and  disposal — 
Donations  to  service 
educational  activities; 
comments  due  t)y  9-8- 
98;  published  8-7-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumpliort 
Foodl^)efing— 
Antioxidant  vitamin  A  and 
beta-carotene  and  nk 
in  adults  of 
atiieFosderosis, 
coronary  heart  disease, 
and  certain  cancers; 
health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 
Antioxidant  vitamins  C 
and  E  and  risic  in  adults 
of  atherosclerosis, 
coronary  heart  disease, 
cancers,  and  cataracts; 
health  daims; 
commerrts  due  t>y  9-8- 
98;  pubfished  6-22-98 
B-complex  vitamir^. 
lowered  homocysteine 
levels,  and  risk  in 
.  adults  of  cardkjvascular 
disease;  health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 
Cak;ium  consumption  by  . 
adolescents  and  adults, 
bone  density,  and 
fracture  risk;  health 
claims;  comments  due 
by  9-8-98;  published  6- 
22-98 
Chromium  and  risk  in 
adults  of  hyperglycemia 
and  effects  of  glucose 
intolerance;  health 
claims;  comments  due 
by  9-8-98;  published  6- 
22-98 
Gariic.  serum  cholesterol 
reduction,  and  risk  of 


IV 
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cardiovascular  disease 
in  adults;  health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 
Omega-3  fatty  acids  and 
risk  in  adults  of 
cardiovascular  disease; 
health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 
Vitamin  K  and  promotion 
of  proper  blood  clotting 
and  improvement  in 
bone  heaith  in  adults; 
health  claims; 
comments  due  by  9-8- 
98;  published  6-22-98 
Zinc  and  body's  ability  to 
fight  infection  and  heal 
wounds  in  adults;  health 
claims;  comments  due 
by  9-8-98;  puttlished  6- 
22-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicare: 
Ambulatory  surgical  centers; 
ratesetting  methodology, 
payment  rates  and 
policies,  and  covered 
surgical  procedures  list; 
comments  due  by  9-10- 
98;  published  8-14-98 
Skilled  nursing  facilities; 
prospective  payment 
system  and  consolidated 
t>illin;  comments  due  by 
9-11-98;  published  7-1  d- 
98 


INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Tribal  government 
Indian  rolls  preparation; 

comments  due  by  9-8-98; 

published  7-8-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  larKJ 
reclamation  plan 
submissions: 
Alaska;  comments  due  by 

9-10-98;  published  8-11- 

98 
Kentucky;  comments  due  by 

9-10-98;  published  8-26- 

98 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration:  T 

Asylum  and  removal 
withholding  procedures — 
Applicants  who  estatilish 
persecution  or  who  may 
be  able  to  avoid 
persecution  in  his  or 
her  home  country  by 
relocating  to  another 
area  of  that  country; 
comments  due  by  9-11- 
98;  published  8-4-98 

INTERIOR  DEPARTMENT 

National  Indian  Qaming 

Commission 

Indian  Gaming  Regulatory  Act: 


Gaming  operations  on 
Indian  lands;  mininrtum 
intemal  control  standards; 
comments  due  by  9-10- 
98;  published  8-11-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Strait  of  Juan  De  Fuca  and 
adjacent  coastal  waters, 
WA;  regulated  navigation 
area;  comments  due  by 
.9-8-98;  published  7-22-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  comments  due  by  9- 

8-98;  published  8-7-98 
Boeing;  comments  due  by 
9-8-98;  published  7-7-98 
British  Aerospace; 
comments  due  by  9-9-98; 
published  8-11-98 
Saab;  comments  due  by  9- 

8-98;  published  8-7-98 
Short  Brothers;  comments 
due  by  9-8-98;  published 
8-7-98 
Class  0  airspace;  comments 
due  by  9-11-98;  published 
7-28-98 
Class  E  airspace;  comments 
due  by  9-8-98;  published  8- 
7-98 
Low  offshore  airspace  areas; 
comments  due  by  9-^98; 
put>lished  8-5-98 


TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Uniform  Traffk:  Control 
Devices  Manual- 
General  provisions  and 
school  areas  traffic 
control;  comments  due 
by  9-8-98;  published 
12-5-97 

Outreach  effort;  comments 
due  by  9-9-98; 
published  6-11-98 

TREASURY  DEPARTMENT 

Intemal  Revenue  Service 

Income  taxes: 

Tracing  safe  hartx>rs; 
comments  due  l)y  9-10- 
98;  published  6-12-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 

Veterans'  Health  Care 
Eligibility  Reform  Act  of 
1996;  implementation — 

National  enrollment 
system;  hospital  and 
outpatient  care 
provisions;  comments 
due  by  9-8-98; 
published  7-10-98 
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Briefings  on  how  to  use  the  Federal  Regista- 

For  information  on  briefings  in  Washington,  DC,  and  New 
York  City,  see  announcement  on  the  inside  cover  of  this 
issue. 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  OfTice  at: 

http://www.access.gpo.gov/nara/index.html 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

*     Phone:  toll-free:  1-888-293-6498 
it    Email:  gpoaccess@gpo.gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883,  June  10,  1998).  Our 
address  is:  http://www.nanLgov/fedieg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User- Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  me  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  ule  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C  1507. 
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/www. access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@giK>.gov;  by  fax  at 
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edition  is  $555,  or  $607  for  a  combined  Federal  Reuster,  Federal 
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each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
loreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsbuivh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
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Subscriptions: 
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Single  copiesAMck  copies: 
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FEDERAL  AGENCIES 
Subscriptions: 
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FEDEKAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  September  15,  1998  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register 

-  Conference  Room, 

800  North  Capitol  Street.  N.W.       "~" 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart51 

[Docket  No.  98-01»-2I 

Brucellosis;  Increased  Indemnity  for 
Cattle  and  Bison 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  v\rith  two  changes,  an  interim  rule 
that  amended  the  regulations  governing 
Federal  indemnity  paid  under  the 
brucellosis  eradication  program  to 
increase  the  amount  of  indemnity  that 
may  be  paid  for  certain  cattle  and  bison 
destroyed  because  of  brucellosis.  The 
interim  rule  described  two  indemnity 
methods — an  appraisal  method  and  a 
fixed-rate  method — from  which  owners 
of  certain  animals  approved  for 
destruction  may  choose.  As  amended  by 
this  docimient,  the  rule  now  allows 
owners  to  receive  Federal  indemnity  for 
unweaned,  neutered  calves  in  herds 
approved  for  depopulation,  and  the 
fixed-rate  indemnity  method  now 
accounts  for  the  higher  value  of 
registered  beef  cattle  and  dairy  cattle 
compared  to  nonregistered  beef  cattle 
and  bison.  This  action  will  provide 
sufficient  financial  incentive  for  cattle 
and  bison  owners  to  depopulate 
brucellosis-affected  herds.  The 
continued  existence  of  these  herds 
increases  the  risk  of  disease  spread  and 
prolongs  the  eradication  process. 

EFFECTIVE  DATE:  September  8, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Valerie  Ragan,  Senior  Staff  Veterinarian, 
National  Animal  Health  Programs  Staff, 
VS,  APHIS,  4700  River  Road  Unit  36, 
Riverdale,  MD  20737-1231,  (301)  734- 
3754. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  part  78  of  title  9  of 
the  Code  of  Federal  Regulations  (CFR) 
govern  the  interstate  movement  of 
cattle,  bison,  and  swine  to  help  prevent 
the  interstate  spread  of  brucellosis,  a 
contagious  disease  affecting  animals  and 
hmnans  caused  by  bacteria  of  the  genus 
Brucella.  In  humans,  brucellosis 
initially  causes  fiulike  symptoms,  but 
the  disease  may  develop  into  a  nimiber 
of  chronic  conditions,  such  as  arthritis. 
In  cattle  and  bison,  brucellosis  causes, 
among  other  things,  decreased  milk 
production  and  loss  of  young  through 
abortion  or  birth  of  wedc  calves. 
Humans  can  be  treated  for  brucellosis 
with  antibiotics;  there  is  no  feasible 
means  of  curing  brucellosis  in  food 
animals. 

The  regulations  in  part  78  are  part  of 
a  cooperative  Federal  and  State 
program,  administered  by  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS),  U.S.  Department  of  Agriculture 
(USDA),  to  eradicate  brucellosis  fitim 
the  United  States.  Program  officials  are 
striving  to  eradicate  the  field  strain  of 
Brucella  abortus  fiom  domestic  cattle 
and  bison  herds  by  the  end  of  December 
1998.  Among  other  things,  the 
regulations  in  part  78  provide  a  system 
for  classifying  States  or  portions  of 
States  (areas)  according  to  the  rate  of  B. 
abortus  infection  present  and  the 
general  effectiveness  of  the  brucellosis 
control  and  eradication  program  in  the 
State  or  area.  The  classifications  are 
Class  Free,  Class  A,  Class  B,  Class  C, 
and  quarantined  States  and  areas,  with 
Class  Free  States  being  those  in  which 
there  has  been  no  finding  of  brucellosis 
in  cattle  or  bison  for  the  12  months 
preceding  classification  and 
quarantined  States  and  areas  being  those 
States  and  areas  with  the  highest  rates 
of  brucellosis.  As  of  July  31, 1998,  there 
were  only  8  known  affected  cattle  herds 
and  1  known  affected  bison  herd,  and 
APHIS  had  declared  43  States,  Puerto 
Rico,  and  the  U.S.  Virgin  Islands  bee  of 
the  disease. 

Brucellosis  is  commonly  transmitted 
to  susceptible  animals  by  direct  contact 
with  infected  animals.  The  disease  is 
also  transmitted  to  susceptible  animals 
in  contact  with  an  environment  that  has 
been  contaminated  by  discharges  from 
infected  animals.  Infected  pregnant 
cows  may  discharge  billions  of  Brucella 
bacteria  at  calving  or  abortion.  Although 


it  is  not  common,  infected  bulls  can 
spread  the  disease  to  cows  during 
breeding.  Because  brucellosis  is 
transmitted  by  sexually  intact  animals, 
steers  and  spayed  heifers  do  not  pose  a 
risk  of  transmitting  brucellosis. 

The  basic  approach  to  brucellosis 
eradication  in  cattle  and  bison  has  been 
to  test  cattle  and  bison  for  infection  and 
send  sexually  intact  infected  and 
exposed  animals  to  slaughter. 
Brucellosis-exposed  cattle  and 
brucellosis-exposed  bison  have  a  high 
probability  of  contracting  brucellosis, 
and  may,  in  fact,  be  contagious  before 
they  react  to  an  official  test  for 
brucellosis.  Because  the  continued 
presence  of  brucellosis  in  a  herd 
seriously  threatens  the  health  of  animals 
in  that  herd  and  other  herds,  the  prompt 
destruction  of  sexually  intact 
brucellosis-affected  cattle  or  bison  is 
critical  to  the  success  of  the  eradication 
program. 

To  encourage  destruction  of  sexually 
intact  cattle  and  bison  that  are  infected 
Math  or  that  have  been  exposed  to 
brucellosis,  USDA  pays  Federal 
indemnity  to  owners  of  certain  animals 
that  are  destroyed  because  of 
brucellosis.  The  regulations  governing 
indemnification  under  the  brucellosis 
eradication  program  are  in  9  CFR  part 
51  (referred  to  below  as  the  regulations). 
Without  sufficient  financial  incentive  to 
destroy  exposed  animals  or  depopulate 
affected  herds,  many  owners  prefer  to 
quarantine  exposed  animals  or,  when 
the  exposed  animals  in  a  herd  cannot  be 
isolated,  the  entire  herd.  Quarantining  is 
a  lengthy  and  expensive  process  for 
both  the  owner  and  USDA.  USDA  has 
to  pay  to  have  the  quarantined  herd 
tested  periodically,  imtil  the  herd  is 
foimd  to  be  free  of  brucellosis,  and  the 
owner  may  not  sell  or  move  any  animals 
while  they  are  under  quarantine,  except 
for  slau^ter,  which  provides  less 
revenue  than  sales  for  breeding 
purposes. 

In  an  interim  rule  effective  March  24, 
1998,  and  published  in  the  Federal 
Register  on  March  31, 1998  (63  FR 
15281-15284,  Docket  No.  98-016-1),  we 
amended  the  regulations  to  provide 
additional  financial  incentive  for 
owners  to  choose  depopulation  when 
USDA  offers  to  pay  indemnity  for 
destruction  of  a  herd.  We  amended 
§  51.3,  "Payment  to  owners  for  animals 
destroyed,"  by  changing  the  system  of 
determining  the  indemnity  to  be  paid 
for  all  cattle  and  bison  destroyed  under 
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the  program,  except  for  individual 
reactors  and  sexually  intact  exposed 
female  calves  that  are  not  part  of  a 
whole-herd  depopulation. 

As  a  result  of  the  interim  rule,  the 
Administrator  may  authorize  the 
payment  of  indemnity  by  USDA  to  any 
owner  of  the  following  animals 
destroyed  under  the  brucellosis 
eradication  program:  (1)  Cattle  and 
bison  identified  as  reactors  as  a  result  of 
a  complete  herd  test  and  any  sexually 
intact  exposed  female  calves  (defined  in 
§51.1  as  "a  female  bovine  less  than  6 
months  of  age  that  is  nursed  by  a 
brucellosis  reactor  at  the  time  such 
reactor  is  condemned,  and  that  has  not 
been  altered  to  make  it  incapable  of 
reproduction"),  (2)  cattle  and  bison  in  a 
herd  that  has  been  approved  by  APHIS 
for  depopulation,  and  (3)  brucellosis- 
exposed  cattle  and  brucellosis-exposed 
bison  that  were  previously  sold  or 
traded  from  any  herd  that  has, 
subsequent  to  the  sale  or  trade,  been 
found  to  be  affected  with  brucellosis. 

For  individual  cattle  and  bison 
identified  a& reactors  on  a  complete 
herd  test  and  for  any  sexually  intact 
exposed  female  calves,  the  interim  rule 
provided  a  fixed  indemnity  rate:  $250 
for  any  registered  cattle  and 
nonregistered  dairy  cattle  and  $50  for 
any  bison,  nonregistered  cattle  other 
than  dairy  cattle,  or  sexually  intact 
exposed  female  calves.  For  cattle  and 
bison  herds  that  have  been  approved  for 
depopulation  and  for  brucellosis- 
exposed  cattle  and  brucellosis-exposed 
bison  that  meet  the  conditions  described 
above,  the  interim  rule  allowed  owners 
to  choose  an  appraisal  method  or  a 
fixed-rate  method  for  determining  the 
indemnity  amounts.  As  specified  in  the 
interim  rule,  under  the  appraisal 
method,  ttie  indemnity  is  the  appraised 
market  value  of  the  animal  minus  the 
salvage  value,  and  under  the  fixed-rate 
method,  the  indemnity  will  not  exceed 
$250  per  animal.  The  method  chosen 
must  be  used  for  all  animals  to  be 
destroyed. 

According  to  the  interim  rule,  owners 
have  the  option  of  having  an  appraisal 
of  their  animals,  done  prior  to  choosing 
the  method  used.  Appraisals  are 
conducted  by  an  independent  appraiser 
selected  by  die  APHIS  Administrator, 
and  the  cost  of  the  appraisals  is  borne 
by  APHIS.  In  all  cases,  the  amount  of 
Federal  indemnity  is  determined  in 
accordance  with  the  regulations  that 
were  in  effect  on  the  date  that  reactors 
were  found  or  the  date  that 
depopulation  or  removal  of  individual 
exposed  animals  was  approved.  Prior  to 
payment  of  indemnity,  proof  of 


destruction  >  must  be  furnished  to  the 
Veterinarian  in  Charge.  The 
Administrator  shall  authorize  the 
maximum  per-head  amount  for  animals 
approved  for  indemnity  under  the 
brucellosis  eradication  program  unless: 
(1)  Sufficient  funds  are  not  available,  (2) 
the  State  or  area  in  which  the  animal  is 
located  is  under  Federal  quarantine,  (3) 
the  State  does  not  request  payment  of 
Federal  indemnity,  or  (4)  the  State 
requests  a  rate  lower  than  the 
maximum. 

We  solicited  comments  concerning 
the  interim  rtde  for  60  days  ending  June 
1, 1998.  We  received  14  comments  by 
that  date.  The  comments  were  from 
cattle  industry  associations.  State 
departments  of  agriculture,  and 
veterinary  associations.  All  of  the 
commenters  were  in  favor  of  the  intent 
of  the  interim  rule:  Many  stated  that 
increased  indemnification  is  important 
for  the  rapid  completion  of  the 
brucellosis  eradication  program  because 
some  producers  have  been  reluctant  to 
depopulate  their  affected  herds. 
However,  all  but  one  of  the  commenters 
requested  changes  to  the  provisions  of 
the  interim  rule.  The  suggestions  made 
in  the  comments  are  discussed  in  detail 
below. 

The  comments  primarily  dealt  with 
two  concerns.  The  most  prevalent 
suggestion  was  to  allow  cows  and 
nursing  calves  in  herds  approved  for 
depopulation  to  be  appraised  as  a  pair 
because  these  animals  are  generally 
worth  more  as  a  unit  than  as 
individuals. 

The  second  most  prevalent  suggestion 
was  to  allow  indemnity  to  be  paid  for 
all  unweaned  calves  in  herds  approved 
for  depopulation  and  to  exempt  any 
neutered  calves  from  "B"  branding  and 
slaughter  requirements.  (Currently,  the 
regulations  allow  for  indemnity  to  be 
paid  for  sexually  intact  calves  of  both 
sexes  but  not  for  spayed  heifers  or 
steers,  with  the  exception  of  work  oxen, 
because  neutered  animals  do  not 
present  a  threat  of  spreading  brucellosis. 
However,  a  common  herd-management 
practice  involves  neutering  nursing 
calves,  especially  the  males.  Owners  of 
herds  approved  for  depopulation  are 


■  The  Veterinarian  in  Charge  shall  accept  any  of 
the  following  documents  as  proof  of  destruction:  (a) 
A  postmortem  report;  (b)  a  meat  inspection 
certification  of  slaughter:  (c)  a  written  statement  by 
a  State  representative.  APHIS  representative,  or 
accredited  veterinarian  attesting  to  the  destruction 
of  the  animal:  (d)  a  written,  sworn  statement  by  the 
owner  or  caretaker  of  the  animal  attesting  to  the 
destruction  of  the  animal:  (e)  a  permit  (VS  Form  1- 
27)  consigning  the  animal  from  a  farm  or  livestock 
market  directly  to  a  recognized  slaughtering 
establishment:  or  (f)  in  unique  situations  where  the 
documents  listed  above  are  not  available,  other 
similarly  reliable  forms  of  proof  of  destruction. 


reluctant  to  slaughter  cows  with  nursing 
calves  that  have  been  neutered  because 
these  calves  are  not  eligible  for 
indemnity  and  feeding  unweaned  calves 
is  a  labor-intensive  and  frequently 
unsuccessful  undertaking.)  The 
commenters  expressed  concern  that 
owners  of  herds  approved  for 
depopulation  may  either  delay 
depopulation  until  the  neutered  calves 
can  be  weaned  (generally  at  about  6 
months  of  age)  or  opt  to  test  the  herd 
with  removal  of  reactors  imtil  the  herd 
qualifies  for  release  fit>m  quarantine.  In 
either  case,  the  herd  remains  as  a 
potential  source  of  disease  transmission 
for  an  extended  period  of  time.  Several 
commenters  stated  that  herd  owners 
whose  management  practices  include 
neutering  of  calves  are  "seriously 
disadvantaged"  by  the  provisions  in  the 
interim  rule. 

One  commenter  stated  that  it  is 
important  to  pay  adequate  indemnity  to 
the  owners  of  cows  with  muring  bull 
calves.  The  commenter  stated  that  4  to 
6  months  after  weaning,  the  nursing  bull 
calf  becomes  a  valuable  steer  worth 
approximately  $500.  Without  being 
offered  adequate  indemnity,  owners  of 
exposed  cows  with  nursing  bull  calves 
may  resist  depopulation.  The 
commenter  further  stated  that  either  "an 
indemnity  option  to  encoiu^ge  such 
owners  to  depopulate  should  be 
provided"  or  the  Federal  fixed . 
indemnity  should  be  increased  by  $100 
and  the  States  should  be  permitted  to 
apply  State  indemnity  fimds  to  address 
this  issue. 

One  commenter  suggested  several 
other  changes  to  the  regulations.  (1) 
State  clearly  that  bull  calves  are  eligible 
for  indemnity.  These  calves  would 
include  weaned  and  unweaned  bull 
calves  that  are  to  be  used  for  breeding 
and  unweaned  bull  calves  that  are  not 
to  be  used  for  breeding.  (2)  Require 
destruction  of  all  sexually  intact  males 
and  females  for  which  indemnity  is 
paid.  However,  bull  calves  under  18 
months  of  age  for  which  indemnity  is 
paid  could  be  castrated  and  not 
destroyed  and  exempted  from  reactor 
tagging  and  "B"  branding  requirements. 
(3)  For  the  purpose  of  herd 
depopulation,  define  a  "steer"  as  a 
castrated  male  that  has  been  weaned 
and  a  "not  weaned  steer"  as  a  castrated 
male  that  has  not  been  weaned.  Allow 
indemnity  to  be  paid  for  not  weaned 
steer  calves  and  exempt  these  calves 
fit)m  reactor  tagging,  "B"  branding,  and 
slaughter. 

One  commenter  "encourages  APHIS 
to  continue  to  vigorously  attack  the 
remaining  vestiges  of  this  contagious 
disease  affecting  animals  and  hiunans." 
The  commenter  urged  that,  as  the 
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eradication  program  winds  down, 
APHIS  continue  adequate  monitoring 
and  surveillance  at  first  points  of  market 
concentration  and/or  slaughter  to 
prevent  reinfection  of  the  Nation's  cattle 
nerd  from  undetected  animals. 

Our  final  rule  incorporates  some  of 
the  suggestions  made  in  the  comments. 

We  agree  with  the  comments  about 
the  increased  value  of  cow— calf  pairs 
over  individual  animals,  and  the 
appraisals  made  imder  the  brucellosis 
program  already  take  into  accoimt  the 
increased  value  of  such  pairs.  We 
further  believe  that  adequate  indemnity 
is  currently  offered  for  both  weaned  and 
unweaned  bull  calves  and  that  no 
clarification  needs  to  be  made  to  the 
regulations  regarding  the  eligibility  of 
bull  calves  for  indemnity.  We  also  do 
not  believe  that  definitions  of  steer  and 
bull  calves  need  to  be  added  to  the 
regulations.  However,  we  will  amend 
the  regulations  to  allow  for  payment  of 
indemnity  for  certain  neutered  calves  as 
explained  below. 

m  regard  to  the  suggestions  regarding 
unweaned  calves  in  nerds  approved  for 
depopulation,  we  recognize  the 
problems  described  previously  for  herd 
owners  caused  by  slaughtering  cows 
that  have  nursing  calves.  We  have 
decided  to  offer  herd  owners  indemnity 
for  unweaned,  neutered  cattle  and  bison 
in  herds  approved  for  depopulation.  We 
are  changing  the  regulations  in 
paragraph  (d)  of  §  51.9,  "Claims  not 
allowed,"  to  allow  for  such  payment. 
However,  for  reasons  described  below, 
we  are  not  changing  our  regulations  to 
incorporate  the  suggestion  to  allow 
indemnity  to  be  paid  for  these  calves 
but  not  require  them  to  be  destroyed. 

As  with  all  other  animals  for  which 
Federal  indemnity  is  provided  imder 
the  brucellosis  eradication  program,  we 
will  require  that  owners  of  unweaned, 
neutered  cattle  and  bison  in  herds 
approved  for  depopulation  send  these 
unweaned  calves  to  slaughter  or 
otherwise  destroy  them  in  accordance 
with  the  regulations  in  order  to  receive 
indemnity  for  them.  Although  these 
animals  do  not  pose  a  threat  of 
spreading  brucellosis,  we  believe  that  it 
is  important  to  require  their  destruction 
because  we  do  not  want  to  establish  a 
situation  in  which  it  is  financially 
beneficial  for  owners  to  have  brucellosis 
infection  in  their  herds.  By  providing 
indemnity  for  these  calves  and  then 
allowing  the  owners  to  keep  them,  the 
possibility  exists  that  the  owners  could 
profit  fix)m  this  action  if  the  animals  are 
raised  and  then  sold  at  a  later  date.  As 
stated  previously,  our  goal  in  providing 
indemnification  to  owners  imder  the 
brucellosis  eradication  program  is  to 
provide  sufficient  financial  incentive  to 


encourage  destruction  of  infiscted  and 
exposed  animals.  Therefore,  we  are  not 
amending  the  requirement  in  §  51.3  of 
the  regulations  that  owners  must 
provide  proof  of  destruction  of  their 
animals  in  order  to  collect  Federal 
indemnity  for  them.  We  are  also  not 
amending  the  requirements  in  $  51.5, 
which  specifies  methods  of 
identification,  including  an  option  for 
"B"  branding,  for  animals  to  be 
destroyed.  Cfwners  who  choose  to  seek 
Federal  indemnity  for  unweaned, 
neutered  calves  in  herds  approveid  for 
depopulation  must  identify  and  move 
these  calves  to  slaughter  in  accordance 
with  §  51.5  of  the  r^ulations  and 
provide  proof  of  destruction  for  them  in 
accordance  with  §  51.3  of  the 
regulations. 

In  regard  to  the  conunent  concerning 
continued  efforts  by  APHIS  to  identify 
and  eliminate  the  last  vestiges  of 
brucellosis,  we  recognize  the  need  to 
ensure  adequate  monitoring  and 
surveillance  to  detect  and  ehminate  any 
newly  discovered  sources  of  the  disease 
and  are  committed  to  continuing  efforts 
in  this  regard. 

We  are  also  making  a  change  to  the 
interim  rule  to  correct  an  inadvertent 
omission.  As  stated  previously,  the 
interim  rule  specifies  that,  for  owners  of 
herds  and  individual  exposed  animals 
that  qualify  for  either  the  appraisal 
method  or  the  fixed-rate  meUiod  of 
indemnity,  the  indemnity  rate  imder  the 
fixed-rate  method  shall  not  exceed  $250 
per  animal.  For  reasons  explained 
below,  the  interim  rule  should  have 
stated  that,  under  the  fixed-rate  sjrstem. 
the  indemnity  shall  not  exceed  $250  per 
animal  for  bison  and  nonregistered 
cattle  other  than  dairy  cattle  and  $750 
per  animal  for  registered  cattle  and 
nonregistered  dairy  cattle.  We  are 
amending  the  language  in  §  51.3 
(a)(2)(ii)(B)  accormngly. 

Prior  to  publication  of  the  interim 
rule,  the  indemnity  regulations  for  herd 
depopulation  in  States  other  than  Class 
Free  States  took  into  account  the  higher 
value  of  dairy  cattle  and  registered  beef 
cattle  in  comparison  with  bison  and 
nonregistered  beef  cattle.  The  former 
regulations  provided  that,  in  States 
other  than  Class  Free  States,  the 
indemnity  for  animals  in  herds 
depopulated  because  of  brucellosis 
would  not  exceed  $250  per  animal  for 
any  bison  and  nonregistered  cattle  other 
than  dairy  cattle  and  the  lesser  of  95 
percent  of  appraised  value  minus 
salvage  value  or  $750  for  any  registered 
cattle  or  nonregistered  dairy  catUe.  The   . 
regulations  essentially  provided  a  fixed- 
rate  system  with  an  appraisal 
component  in  States  odier  than  Class 
Free  States:  For  regulated  animals  with 


comparatively  lower  values  (bison  and 
nonregisterea  beef  cattle),  the  indemnity 
was  capped  at  $250;  for  regulated 
animals  with  comparatively  higher 
values  (registered  beef  cattle  and  dairy 
cattle),  the  indemnity  was  capped  at 
$750. 

As  stated  previously,  under  the  new 
indemnity  system  established  by  the 
interim  rule,  owners  of  herds  approved 
for  depopulation  must  choose  one  of  the 
two  methods  (appraisal  or  fixed  rate)  for 
all  of  the  animals  in  the  herd.  While  the 
appraisal  method  obviously  accounts  for 
differences  in  value  of  animals,  the 
fixed-rate  method  ($250  per  animal) 
does  not  account  for  any  diffsrences  in 
value.  In  changing  the  former  indemnity 
regulations  to  the  interim  rule,  we 
inadvertently  omitted  under  the  fixed- 
rate  method  the  higher  rates  (up  to  $750 
per  animal)  that  had  been  in  place 
under  the  former  regulations  for 
registered  animals  and  dairy  cattle  in 
States  other  than  Qass  Free  States. 

Under  the  interim  rule,  owners  of 
nonregistered  beef  cattle  herds  are 
expected  to  choose  the  fixed-rate 
method  because  the  rate  of  $250  per 
animal  plus  salvage  value  is  fair 
compensation  for  these  animals;  owners 
of  registered  beef  cattle  herds  are 
expected  to  choose  the  appraisal 
method  because  $250  per  animal  phis 
salvage  value  is  inadequate 
compensation  for  such  animals.  Owners 
of  beef  cattle  herds  with  a  mixtiire  of 
registered  and  nonregistered  animals 
would  have  to  choose  the  appraisal 
method  to  obtain  adequate 
compensation  for  all  their  animals. 
However,  in  certain  sitiiations,  the 
fixed-rate  method  can  be  advantageous 
to  both  APHIS  and  the  owner,  i.e.. 
APHIS  can  avoid  the  cost  of  conducting 
the  appraisals,  and  the  owner  can 
receive  the  indemnity  money  quickly. 
To  make  the  fixed-rate  method  under 
the  interim  rule  commensurate  with  the 
former  indemnity  regulations,  which 
accounted  for  the  higher  value  of 
registered  beef  cattle  and  dairy  cattle, 
we  are  splitting  the  fixed-rate  method 
into  the  two  levels  described  above. 
This  change  in  the  fixed-rate  method 
should  not  cause  a  significant  diffiarenca 
in  program  expenditures  and  will 
facilitate  depopulation  of  affected  herds 
with  a  mixture  of  registered  and 
nonregistered  animals. 

Therefore,  based  on  the  rationale  set 
forth  in  the  interim  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  interim  mle  as  a  final 
rule  with  the  changes  discussed  in  this 
docxmient. 

This  final  rule  also  affirms  the 
information  contained  in  the  interim 
rule  conoBming  Executive  Orders  12372 
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and  12988  and  the  Paperwork 
Reduction  Act.  Because  the  emergency 
nature  of  the  interim  rule  made 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Re^latory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable,  we  are  addressing 
the  Regulatory  Flexibility  Act  in  this 
doounent  as  set  forth  below. 

EffiBctive  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  concerning  the  payment  of 
indemnity  for  certain  cattle  and  bison. 
Therefore,  pursuant  to  the  provisions  of 
5  U.S.C.  553,  it  may  be  made  effective 
less  than  30  days  after  publication  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposesjof  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

In  its  effort  to  eradicate  brucellosis,  an 
infectious  and  contagious  bacterial 
disease  affecting  animals  and  humans, 
the  Federal  Government  offers 
indemnity  payments  to  owners  of  cattle 
and  bison  destroyed  because  of 
brucellosis  in  accordance  with  the 
regulations  in  9  CFR  part  51.  As 
completion  of  the  brucellosis 
eradication  program  approaches,  whole- 
herd  depopulation  of  affected  herds  has 
become  critical.  Program  officials 
recently  determined  that  the  Federal 
indemnity  payments  needed  to  be 
increased  to  provide  sufficient  incentive 
for  owners  to  agree  to  depopulate  herds. 
When  whole-herd  depopulation  is 
necessary,  producers  incur  costs  related 
not  only  to  animal  loss,  but  also  to 
transactions,  including  expenses  of 
gathering  and  loading,  transportation, 
and  commission  fees.  Furthermore,  with 
the  loss  of  an  entire  herd,  producers 
suffer  production  losses;  dairy 
operations  lose  milk  production,  and 
beef  operations  lose  calves.  Registered 
herds  may  experience  the  irretrievable 
loss  of  valuable  breeding  characteristics. 

In  an  interim  rule  published  in  the 
Federal  Register  on  March  31, 1998,  (63 
FR 15281-15284,  Docket  No.  98-016-1), 
APHIS  inoeased  the  Federal  indemnity 
payments  under  the  brucellosis 
eradication  program  to  better  reflect  the 
appraised  value,  or  fair  market  value,  of 
certain  animals  destroyed  under  the 
program.  Program  officials  believe  that 
the  increased  payments  will  provide  the 
necessary  inducement  for  producers  to 
depopulate  affected  herds  and  replace 
slaughtered  animals  with  healthier  ones. 
The  continued  existence  of  these  herds 


increases  the  risk  of  disease  spread  and 
prolongs  the  eradication  process. 

In  1997,  the  total  number  of  cattle  and 
bison  in  the  United  States  was 
approximately  101.2  million,  valued  at 
about  $53  bilUon.  Gross  income  of  the 
U.S.  cattle  industry  was  about  $31 
billion,  and  total  U.S.  earnings  from 
exports  of  live  cattle,  beef,  and  veal  was 
approximately  $2.6  billion.  More  than 
97  percent  of  the  1,167,910  U.S.  cattle 
and  bison  operations  had  gross  cash 
values  of  less  than  $500,000,  which, 
according  to  standards  for  agricultural 
producers  set  by  the  Small  Business 
Administration,  categorizes  these 
operations  as  small  entities. 

The  number  of  brucellosis-affected 
herds  varies  over  time.  According  to  an 
informal  APHIS  estimate,  for  each  herd 
in  quarantine,  program  officials  expect 
the  possible  existence  of  two  potential 
suspect  herds.  As  of  July  31, 1998,  eight 
cattle  herds  and  one  bison  herd  were 
under  quarantine.  However,  only  six 
herds  (all  owned  by  persons  considered 
to  be  small  entities)  were  potential 
candidates  for  depopulation.  Five  were 
nonregistered  beef  herds  with  a  total  of 
approximately  1,367  head  of  cattle,  and 
one  was  a  registered  beef  herd  with 
about  155  head. 

According  to  the  indemnity 
regulations  in  place  prior  to  publication 
of  the  interim  rule,  the  producers 
accepting  herd  depopulation  would 
have  received  $250  per  head  as 
indemnity  payment  for  bison  and 
nonregistered  beef  cattle  destroyed  and 
the  lesser  of  either  95  percent  of 
appraised  value  minus  salvage  value  or 
$750  for  any  registered  cattle  or 
nonregistered  dairy  cattle.  In  addition  to 
these  Federal  indemnity  payments, 
these  owners  would  have  received  the 
salvage  value  for  each  animal  and 
possibly  a  State  supplement  to  the 
Federal  indemnity  payment. 

In  1997,  beef  and  cull  dairy  cows  sold 
for  slaughter  brought  an  average  of  $270 
salvage  value  per  900-lb  animal.  The 
replacement  cost  of  a  nonregistered  beef 
cow  with  calf  averaged  $750,  and  a  cow 
with  no  calf,  $500.  A  replacement  cow 
bom  a  registered  beef  herd  averaged 
$1,200.  These  figures  show  that,  even 
before  taking  into  account  the  other 
costs,  the  total  compensation  (the  siun 
of  the  salvage  value  and  the  indemnity 
amounts  in  place  at  that  time)  paid  to 
a  nonregistered  herd  owner  still  fell 
short  of  the  replacement  costs. 
Specifically,  the  shortfeU  averaged  $230 
per  nonregistered  beef  cow  with  calf.  As 
a  result,  many  producers  would  not  opt 
for  whole-herd  depopulation  if  offered. 
The  continued  existence  of  affected 
herds  can  result  in  the  spread  of 


brucellosis,  hinderinig  the  eradication 
process  and  increasing  lon^-term  costs. 

Under  this  final  rule,  which  gives 
producers  of  herds  approved  for 
depopulation  the  option  of  receiving  a 
fixed  rate  for  their  animals  or  an  amotmt 
based  on  an  appraisal,  it  is  anticipated 
that  many  producers  will  choose  the 
fixed-rate  method  for  claiming 
indemnity  for  bison  and  nonregistered 
beef  cattle  and  the  appraisal  method  for 
registered  cattle  and  nonregistered  dairy 
cattle.  For  owners  of  bison  and 
nonregistered  beef  cattle,  the  value  per 
animal  would  be  about  $520  (the  fixed 
rate  plus  the  estimated  salvage  value), 
which  is  very  close  to  the  market  value 
of  the  animals.  Owners  of  registered 
cattle  and  nonregistered  dairy  cattle 
would  not  incur  a  direct  market  loss 
because  the  new  indemnity  payments 
would  amount  to  the  appraised  market 
value  of  the  live  animals  minus  the 
salvage  value  realized.  Owners  of  herds 
comprising  registered  and  nonregistered 
beef  cattle  could  choose  either 
indemnity  method  to  receive  adequate 
compensation  for  their  animals  as  a 
result  of  a  change  from  the  interim  rule 
to  the  final  rule  that  split  the  flat  rate 
into  two  levels — $250  for  bison  and 
nonregistered  beef  cattle  and  $750  for 
registered  beef  cattle  and  dairy  cattle. 
Another  change  fi-om  the  interim  rule  to 
the  final  rule  is  the  inclusion  in  the 
indemnity  pajmient  program  of  neutered 
calves  that  are  nursing  cows  in  herds 
approved  for  depopulation.  These 
calves  were  formeny  excluded  from 
eligibility  for  indemnity.  This  change 
will  have  an  additional  mitigating 
impact  on  the  losses  certain  producers 
would  incur  through  herd  depopulation. 

The  cost  to  APmS  for  paying 
indemnity  to  the  six  eligible  herd 
owners  if  they  had  decided  to 
participate  in  whole^herd  depopulation 
imder  the  former  indemnity  regulations 
would  have  been  approximately 
$322,375;  the  cost  to  APHIS  under  the 
regulations  created  by  the  interim  and 
final  rules  would  be  approximately 
$352,450— a  difference  of  $30,075.  (We 
estimate  that  $26,625  of  that  total  is  the 
result  of  paying  indemnity  for  the 
neutered  calves.)  Because  keeping 

Eotentially  diseased  animals  or  having  a 
erd  under  quarantine  creates  a  severe 
competitive  disadvantage,  these 
producers  can  be  expected  to  participate 
in  whole-herd  depopulation  if  their 
losses  are  reasonably  reduced.  These 
figures  do  not  take  into  account  any 
currently  imidentified  affected  herds  for 
which  APHIS  may  want  to  encourage 
depopulation  in  the  future.  However, 
the  total  compensation  that  APHIS  will 
provide  in  fiscal  year  1998  will  be 
limited  by  available  appropriated 


funding  and  will  not  exceed  $3.41 
million  on  a  nationwide  basis. 

Compared  with  the  value  of  the  U.S. 
cattle  industry  and  its  importance  to  the 
national  economy,  the  actual  costs  of 
increased  indemnity  for  depopulating 
all  animals  in  all  brucellosis-affected 
herds  is  small.  Competitiveness  in  the 
international  market  depends  upon  a 
reputation  for  producing  high-quality, 
disease-fiee  animals.  Both  the  actual 
product  and  the  pvirchasers'  perception 
of  the  product's -quality  contribute  to 
continued  world  market  acceptance. 
While  isolated  brucellosis  outbreaks 
resulting  in  relatively  small  potential 
losses  in  cattle  production  can  reduce 
the  confidence  of  importers  and  cause  a 
loss  of  trade,  the  damage  that  would 
result  from  a  widespread  brucellosis 
infection  would  be  extremely  costly  and 
harmful  to  U.S.  gross  national  income. 
Therefore,  efforts  to  eradicate 
brucellosis  and  secure  the  health  of  the 
cattle  industry  continue  to  serve  the 
economic  interests  of  the  Nation.  The 
increased  indemnity  pajrments 
promulgated  by  this  rule  are  expected  to 
provide  a  stronger  incentive  for  whole- 
herd  depopulation  of  affected  cattle. 
This  rule  should  result  in  savings  to  the 
eradication  program  because  the  rule 
will  facilitate  the  program's  progress. 
The  overall  effect  of  this  rule  upon 
supply,  price,  and  competitiveness  is 
expected  to  be  minor  or  none. 

Under  these  drctunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  9  CFR  Part  51 

Animal  diseases.  Cattle,  Hogs, 
Indemnity  payments,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  51  as  follows: 

PART  51— ANIMALS  DESTROYED 
BECAUSE  OF  BRUCELLOSIS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  21  U.S.Q  111-113, 114, 114a, 
114a-l,  120. 121. 125,  and  134b;  7  CFR  2.22, 
2.80,  and  371.2(d). 

2.  In  §  51.3,  paragraph  (a)(2)(ii)(B)  is 
revised  to  read  as  follows: 


S  51 ,3   Payiiwiit  to  owners  for  animals 

(MBiroyso. 

(a)  •  •  * 

(2)-  •  • 

(ii)*  *  ' 

(B)  Fixed-rate  method.  The  indemnity 

shall  not  exceed  $250  per  animal  for 

bison  and  nonregistered  cattle  other 

than  dairy  cattle  and  $750  per  animal 
for  registered  cattle  and  nonregistered 
dairy  cattle. 

•  •        *        •        • 

3.  In  §  51.9,  paragraph  (d)  is  revised 
to  read  as  follows: 

§51.9   Claims  not  allowed. 

***** 

(d)  If  the  animals  are: 

(1)  Barrows  or  gilts  maintained  for 
feeding  purposes;  or 

(2)  Spayed  heifers  or  steers,  unless  the 
steers  are  work  oxen,  or  imless  the 
spayed  heifers  or  steers  are  imweaned 
animals  in  a  herd  approved  for 
depopulation  in  accordance  with  §  51.3 
of  this  part. 

•  *        •        *        * 

Done  in  Washington,  DC,  this  28th  day  of 
August,  1998. 
Joan  M.  Amoldi. 

Acting  Administrator,  Animal  and  Plant 
Healdi  Inspection  Service. 
(FR  Doc  98-24016  Filed  »-4-98;  8:45  am] 
BIUJNQCOOE  S410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  »8-NM-18-nAD;  Amendment 
39-10742;  AO  98-18-26] 

RIN  2120-AA64 


Airworthiness  Directives;  Alrtxis 
A320  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
repetitive  inspections  to  detect  fatigue 
cracking  of  the  front  spar  vertical 
stringers  on  the  wings;  and  repair,  if 
necessary.  This  amendment  also 
provides  for  an  optional  terminating 
action  for  the  repetitive  inspections. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct  fetigue 
cracking  of  the  front  spar  vertical 
stringers  on  the  wings,  which  could 
result  in  reduced  structiual  integrity  of 
the  airframe. 
DATES:  Effective  October  13, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  October  13. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Ronton,- 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPtaCNTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus  A320 
series  airplanes  was  published  in  the 
Federal  Register  on  May  5, 1998  (63  FR 
24760).  That  action  proposed  to  require 
repetitive  inspections  to  detect  fatigue 
cracking  of  the  front  spar  vertical 
stringers  on  the  wings;  and  repair,  if 
necessary.  That  action  also  proposed  to 
provide  for  an  optional  terminating 
action  for  the  repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Allow  Flight  With  Known 
Cracks 

One  commenter,  the  manufecturer, 
requests  that  the  proposed  AD  be 
revised  to  allow  operators  to  continue 
operation  of  an  unrepaired  airplane 
following  detection  of  cracks,  utilizing 
the  follow-on  inspections  and 
conditions  described  in  Airbus  Service 
Bulletin  A320-57-1016,  Revision  1. 
dated  December  6, 1995.  The 
commenter  states  that  the  follow-on 
inspection  intervals  are  based  on  fatigue 
test  results  and  calculations  of  the  crack 
propagation  rate,  depending  on  the 
crack  length.  The  commenter  also  states 
that  the  structure  of  the  Airbus  Model 
A3  20  series  airplane  is  classified  as 

damage  tolerant.  Additionally,  the     

commenter  notes  that  the  inspection 
program  specified  in  the  service  bulletin 
was  developed  in  order  to  prevent  the 
need  for  extensive  repairs  of  the  aircraft. 

The  FAA  does  not  concur.  It  is  the 
FAA's  policy  to  require  repair  of  Imown 
cracks  prior  to  further  flight,  except  in 
certain  cases  of  unusual  need,  as 
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discussed  below.  This  policy  is  based 
on  the  fact  that  such  damaged  airplanes 
do  not  conform  to  the  FAA  certificated 
type  design,  and  therefore,  are  not 
airworthy  until  a  properly  approved 
repair  is  incorporated.  While 
recognizing  that  repair  deferrals  may  be 
necessary  at  times,  the  FAA  policy  is 
intended  to  minimize  adverse  human 
factors  relating  to  the  lack  of  reliability 
of  long-term  repetitive  inspections, 
which  may  reduce  the  safety  of  the  type 
certificated  design  if  such  repair 
deferrals  are  practiced  routinely. 

As  noted  above,  the  FAA's  policy 
regarding  flight  with  known  cracks  does 
allow  deferral  of  repairs  in  certain  cases, 
if  there  is  an  unusual  need  for  a 
temporary  deferral.  Unusual  needs 
include  such  circumstances  as 
legitimate  difficulty  in  acquiring  parts  to 
accomplish  repairs.  Under  such 
conditions,  the  FAA  may  allow  a 
temporary  deferral  of  the  repair,  subject 
to  a  stringent  inspectionprogram 
acceptable  to  the  FAA.  The  FAA 
acknowledges  that  the  manufacturer  has 
specified  inspection  intervals  that  are 
intended  to  allow  continued  operation 
with  known  cracks,  and  to  prevent  the 
need  for  extensive  repairs.  However, 
since  the  FAA  is  not  aware  of  any 
unusual  need  for  repair  deferral  in 
regard  to  this  AO,  the  FAA  has  not 
evaluated  these  inspection  intervals. 

Additionally,  the  FAA  policy  applies 
to  airplanes  certificated  to  damage 
tolerance  evaluation  regulations  as  well 
as  those  not  so  certificated.  Therefore, 
the  commenter's  statement  that  "the 
Airbus  Model  A320  airplane  structure  is 
classified  as  damage  tolerant"  is  not 
relevant  to  the  application  of  the  FAA's 
policy  in  this  regard. 

The  FAA  considers  the  compliance 
times  in  this  AD  to  be  adequate  to  allow 
operators  to  acquire  parts  to  have  on 
hand  in  the  event  that  a  crack  is 
detected  during  inspection.  Therefore, 
the  FAA  has  determined  that,  due  to  the 
safety  implications  and  consequences 
associated  with  such  cracking,  any 
subject  bottom  flange  or  fastener  hole 
that  is  found  to  be  cracked  must  be 
repaired  or  modified  prior  to  further 
flight.  No  change  to  the  final  rule  is 
necessary. 

Request  To  Revise  Service  Bulletin 
Dates 

One  commenter  supports  the  intent  of 
the  proposed  AD,  but  requests  that  it  be 
revised  to  reflect  the  correct  issuance 
date  for  Revision  1  of  Airbus  Service 
Bulletins  A32(>-57-1016  and  A320-57- 
1017.  The  commenter  states  that  the 
correct  issuance  date  for  both  of  these 
service  bulletins  is  September  3, 1991. 
The  FAA  does  not  concur.  The  original 


version  of  these  service  bulletins  is 
dated  September  3. 1991,  rather  than 
Revision  1.  Therefore,  the  FAA  finds 
that  no  change  to  the  final  rule  is 
necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment's  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coot  Impact 

The  FAA  estimates  that  16  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per.  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $1,920, 
or  $120  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
modification,  rather  than  continue  the 
repetitive  inspections,  it  would  require 
approximately  6  work  hours  to 
accomplish  it,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $700  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  optional  terminating 
modification  provided  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $1,060 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  acticm  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-18-26    Airbus  Industrie:  Amendment 
3»-10742.  Docket  98-NM-ia-AD. 

Applicability:  Model  A320  series  airplanes 
on  which  Airbus  Modification  21290 
(reference  Airbus  Service  Bulletin  A32(X-S7- 
1017,  Revision  01,  dated  March  17, 1997)  has 
not  been  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fetigue  cracking  of 
the  front  spar  vertical  stringers  on  the  wings, 
which  could  result  in  reduced  structural 
integrity  of  the  airframe,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  24,000  total 
flight  cycles,  or  within  60  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  Perform  an  eddy  current  inspection  to 
detect  fatigue  cracking  of  the  front  spar 
vertical  stringers  on  the  wings,  in  accordance 
with  Airbus  Service  Bulletin  A32O-57-1016, 
Revision  1,  dated  Deceml>er  6, 199S. 


(1)  If  no  crack  is  detected,  repeat  the  eddy 
current  inspection  thereafter  at  intervals  not 
to  exceed  14,000  flight  cycles. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  International 
Branch,  ANM-116,  FAA,  Transport  Airplane 
Directorate;  or  the  Direction  Generale  de 
I'Aviation  Civile  (or  its  delegated  agent). 
Thereafter,  repeat  the  eddy  current 
inspection  at  intervals  not  to  exceed  14,000 
fli^t  cycles. 

(b)  Modification  of  the  front  spar  vertical 
stringers  on  the  wings,  in  accordance  with 
Airbus  Service  Bulletin  A320-57-1017, 
Revision  01,  dated  March  17, 1997, 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A32O-57-1016,  Revision  1,  dated  Deceml>er 
6, 1995,  which  contains  the  following  list  of 
eflective  pages: 


Page  No. 

Revision  level 
shown  on  page 

Date  shown 
on  page 

1-4.  7  

5-6,8-13 

1 

Original  

Dec.  6, 1995 
SepL  3, 1991 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a] 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  he  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  land 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-311- 
105(B),  dated  October  22, 1997. 

(fl  This  amendment  becomes  effective  on 
October  13, 1998. 


Issued  in  Renton,  Washington,  on  August 
28, 1998. 

Vi  L.  Lipski,  Acting  Manager, 

Transport  Airplane  Directorate^Tcraft 
Certification  Service. 

[FR  Doc.  98-23738  Filed  9-4-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD08-98-05«] 

RIN2115-AE46 

Special  Local  Regulations;  1998  Busch 
Beer  Drag  Boat  Classic;  Kaskaskia 
River  Mile  28.0-29.0.  New  Athens, 
Illinois 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Busch  Beer  Drag 
Boar  Classic.  This  event  will  be  held  on 
September  12  and  13,  1998  from  7  a.m. 
imtil  8  p.m.  at  New  Athens,  Illinois. 
These  regulations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
diuing  the  event. 

EFFECTIVE  DATE:  These  regulations  are 
efi'eclive  from  7  a.m.  until  8  p.m.,  on 
September  12  and  13, 1998.. 
ADDRESSES:  All  dociunents  referred  to  in 
this  regulation  are  available  for  review 
at  Marine  Safety  Office,  St.  Louis,  1222 
Spruce  Street,  St.  Louis,  Missouri 
63103-2835. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  D.  Schroder,  USCG  Marine 
Safety  Office,  St.  Louis,  Missoiui  at 
(314)  539-3091,  ext.  01. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  D.  Schroder,  Project  Officer, 
USCG  Marine  Safety  Office,  St.  Louis, 
and  LTJG  M.  Woodruff,  Project 
Attorney,  Eighth  Coast  Guard  District 
Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rule  making  for  these 
regulations  has  not  been  published,  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication  in  the  Federal 
Register.  Following  normal  rule  making 
procedures  would  be  impracticable.  The 
details  of  the  event  were  not  finalized  in 
sufficient  time  to  publish  proposed 
rules  in  advance  of  the  event  or  to 
provide  for  a  delayed  effective  date. 


Background  and  Purpose 

The  marine  event  requiring  this 
regulation  is  a  two  day  drag  boat  event 
consisting  of  numerous  races  tlirough 
each  day  on  September  12  and  13.  The 
Kaskaslda  River  at  mile  28.0-29.0  will 
be  closed  diuing  these  events.  The  event 
is  sponsored  by  the  St.  Louis  Drag  Boat 
Association. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regtilatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  tliat 
order.  It  has  been  exempted  frt>m  review 
by  the  Office  Management  and  Budget 
imder  that  order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
IXDT  is  imnecessary  because  of  the 
event's  short  duration,  and  conunercial    ' 
vessel  transit  schedule  stated  above. 

Small  Entities 

The  Coast  Guard  finds  that  the 
impact,  if  any,  on  small  entities  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  event's  short  duration, 
and  commercial  vessel  transit  schedule 
stated  above. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2-1, 
paragraph  (34)(h)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
excluded  from  further  environment^ 
documentation.  - 


AnAOR 
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List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordlceeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35 

2.  A  temporary  §  10O.35-T08-O54  is 
added  to  read  as  follows: 

f100.35-T08-054    KaskasUa  River  at  Mlla 
28.0-29.0 

(a)  Regulated  Area:  A  regulated  area  is 
established  between  mile  28.0  and  29.0 
of  the  Kaskaskia  River. 

(b)  Special  Local  Regulation:  All 
persons  and/or  vessels  not  registered 
with  the  sponsors  as  participants  or 
ofRcial  patrol  vessels  are  considered 
spectators.  "Participants"  are  those 
persons  and/or  vessels  identified  by  the 
sponsor  as  taking  part  in  the  event.  The 
"official  patrol"  consists  of  any  Coast 
Guard,  public,  state  or  local  law 
enforcement  and/or  sponsor  provided 
vessel  assigned  to  patrol  the  event.  The 
Coast  Guard  "Patrol  Commander"  is  a 
Coast  Guard  commissioned,  warrant,  or 
petty  officer  who  has  been  designated 
by  Commanding  Officer,  Coast  Guard 
Marine  Safety  Office  St.  Louis. 

(1)  No  vessel  shall  anchor,  block, 
loiter  in,  or  impede  the  through  transit 
of  participants  or  official  patrol  vessels 
in  the  regulated  area  during  effective 
dates  and  times,  imless  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 

(2)  When  hailed  and/or  signaled  by  an 
official  vessel,  a  spectator  shall  come  to 
an  immediate  stop.  Vessels  shall  comply 
with  all  directions  given;  failure  to  do 
so  may  result  in  a  citation. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  the  regulated 
area.  The  Patrol  Commander  may 
terminate  the  event  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and/or  property  and  can  be  reached 
on  VHF-FM  Channel  16  by  using  the 
call  sign  "PATCOM". 

(c)  Effective  Date:  This  section  is 
effective  from  7  a.m.  until  8  p.m.  on 
Spetember  12  and  13, 1998. 


Dated:  August  21. 1998. 
Paul ).  Pluta, 
Radm,  USCG. 
(FR  Doc.  98-24054  Filed  9-4-98;  8:45  am) 

eaXINQ  CODE  4910-IS-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD08-M-049] 

Drawbridge  Operating  Regulation; 
Victoria  Channel,  TX 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  removing 
the  operating  regulation  for  the  Missouri 
Pacific  railroad  automated  bridge  across 
Victoria  Channel,  mile  29.4,  near 
Bloomington,  Texas,  which  was 
published  in  1978  allowing  the  bridge  to 
operate  as  an  automated  bridge. 
However,  the  mechanism  to  automate 
the  bridge  was  never  connected  and  the 
bridge  owner  does  not  wish  to  automate 
the  bridge.  The  bridge  opens  on  signal. 
Therefore,  the  operating  regulation  is 
unnecessary  and  is  being  removed. 
DATES:  This  regulation  becomes 
effective  September  8. 1998. 
ADDRESSES:  Documents  referred  to  in 
this  rule  are  available  for  inspection  or 
copjring  at  the  office  of  the  Eighth  Coast 
Guard  District.  Bridge  Administration 
Branch,  Hale  Boggs  Federal  Building, 
room  1313,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (504)  589-2965. 
Commander  (ob)  maintains  the  public 
docket  for  this  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Frank.  Bridge  Administration 
Branch,  telephone  number  504-589- 
2965. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1977,  the  contractor  proposing  to 
automate  the  Missouri  Pacific  railroad 
bridge  across  Victoria  Channel,  mile 
29.4,  at  Bloomington,  Texas,  requested  a 
special  operating  regulation  for  the 
automation  of  the  drawbridge.  The 
Coast  Guard  proceeded  with  the 
publication  of  the  proposed  regulation 
and  on  November  9, 1978,  the  operation 
regulation  was  published  in  the  Federal 
Roister  (43  FR  53236).  The  regulation 
was  amended  on  January  11, 1979  (44 
FR  2386).  However,  the  railroad  never 
established  the  automation  system  and 


the  bridge  has  operated  manually 
throughout  its  existence.  Presently,  the 
bridge  operates  as  required  by  33  CFR 
117.5  rather  than  imder  33  CFR  117.991. 
Therefore,  33  CFR  117.991  is' 
unnecessary  and  should  be  removed. 

The  Coast  Guard  has  determined  that 
good  cause  exists  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  to  forego  notice  and  comment  for 
this  rulemaking  because  although  the 
drawbridge  operation  regulation  was 
established,  the  bridge  was  never 
automated  and  continues  to  open  on 
signal.  Since  the  bridge  was  never 
automated  and  the  owner  does  not  wish 
to  autoiAate  the  bridge,  there  is  no  need 
for  the  regulation. 

The  Coast  Guard,  for  the  reason  just 
stated,  has  also  determined  that  good 
cause  exists  for  this  rule  to  become 
effective  upon  publication  in  the 
Federal  Register. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  39f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  under  that  Order  has  not 
reviewed  it.  It  is  not  significant  under 
the  regulatory  policies  and  procedures 
■  of  the  Department  of  Transportation 
(DOT)  (44  FR  11040;  February  26, 1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  finalTule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  final  rule  will 
have  a  significemt  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  (1)  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  (2)  governmental 
jurisdictions  with  populations  of  less 
than  50,000. 

The  Missouri  Pacific  railroad  bridge 
across  Victoria  Channel,  mile  29.4,  at 
Bloomington,  Texas  opens  for  the 
passage  of  traffic  on  signal  making  the 
rule  governing  the  bridge  unnecessary. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3051  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  imder  the  principals  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
-  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  imder  Figure  2-1, 
CE  #  32(e)  of  the  NEPA  Implementing 
Procedures,  COMDINST  M16475.1C, 
this  final  rule  is  categorically  excluded 
fi"om  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
part  117  of  Title  33,  Code  of  Federal 
Regulations  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 105 
Stat.  5039. 

§117.991    [Removed] 

2.  Section  117.991  is  removed. 
Dated:  August  21 .  1998. 

Paul  J.  Pluta, 

Bear  Admiral.  U.S.  Coast  Guard  Commander, 

Eighth  Coast  Guard  District. 

[FR  Doc.  98-24053  Filed  9-4-98;  8:45  am] 

8HJJNQ  CODE  4aiO-1S-M 


ACTION:  Temporary  rule. 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard  ^ 

33  CFR  Part  117 

[PQD08-98-0S21 

RIN2115^AE47 

Drawbridge  Operation  Regulation; 
Lafourche  Bayou,  LA 

AOBICY:  Coast  Guard,  DOT. 


SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  regulation  for 
the  operation  of  the  draw  of  the  SRI 
vertical  lift  bridge  across  Lafourche 
Bayou,  mile  13.3,  in  Leeville,  Lafourche 
Parish,  Louisiana.  The  draw  will  remain 
closed  to  navigation  continuously  from 
noon  on  Mondays  through  noon  on 
Fridays  fixim  October  5, 1998,  through 
November  6, 1998.  In  the  event  of  an 
approaching  tropical  storm  or  hurricane, 
work  on  the  bridge  will  be  discontinued 
and  the  draw  will  return  to  normal 
operation.  This  temporary  rule  is  issued 
to  allow  for  the  replacement  of  the 
electrical  and  mechanical  components 
of  the  bridge. 

DATES:  This  temporary  rule  is  effective 
from  noon  on  October  5, 1998  through 
noon  on  November  6, 1998. 
ADDRESSES:  All  dociunents  referred  to  in 
this  notice  will  be  available  for 
inspection  and  copying  at  room  1313  in 
the  Hale  Boggs  Federal  Building  at 
Commander  (ob).  Eighth  Coast  Guard 
District,  Hale  Boggs  Federal  Building, 
room  1313,  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  between 
7  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Bridge  Administration  Branch  of  the 
Eighth  Coast  Guard  District  maintains 
the  public  docket  for  this  temporary 
rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phil  Johnson  or  David  Frank,  Bridge 
Administration  Branch,  Commander 
(ob).  Eighth  Coast  Guard  District,  501 
Magazine  Street,  New  Orleans, 
Louisiana,  70130-3396,  telephone 
number  504-589-2965. 
SUPPLEMENTARY  INFORMATION:  On  June  5, 
1998,  the  Louisiana  Department  of 
Transportation  and  Development 
(LDOTD),  requested  a  change  to  the 
operating  schedule  of  the  SRI  vertical 
lift  bridge  across  Lafourche  Bayou,  mile 
13.3.  in  Leeville.  Lafourche  Parish, 
Louisiana.  LDOTD  requested  that  the 
bridge  be  closed  to  navigation 
continuously  from  7  a.m.  on  Tuesday 
through  7  p.m.  on  Thursday  each  week 
from  July  7. 1998  through  July  30. 1998. 
The  reason  for  the  closure  was  to  allow 
for  the  replacement  of  the  four  (4)  lift 
Cables  on  the  bridge.  The  District 
Commander  granted  the  deviation 
request  on  June  11, 1998.  The  deviation 
(CGD  08-98-28)  was  published  in  the 
Federal  Register  on  Friday,  June  19, 
1998  (63  FR  33575).  The  lift  cables  were 
replaced  and  work  was  completed  by 
July  30, 1998. 

Additionally,  on  June  5, 1998,  LDOTD 
requested  a  second  temporary  deviation 
from  the  regulation  governing  the 


operation  of  the  SRI  vertical  lift  bridge 
across  Lafourche  Bayou,  mile  13.3,  in 
Leeville,  Lafourche  Parish,  Louisiana. 
LDOTD  requested  that  the  bridge  be 
closed  to  navigation  from  7  am.  until  9 
a.m.;  9:30  am.  imtil  noon;  12:30  p.m. 
until  3  p.m.;  and  3:30  p.m.  until  7  p.m., 
Monday  through  Friday,  except  Federal 
holidays,  from  August  3, 1998.  until 
October  2, 1998.  This  temporary 
deviation  was  requested  to  allow  for 
general  maintenance  repairs.  The 
District  Commander  granted  the 
deviation  request  on  July  11, 1998.  The 
deviation  (CGD  08-98-30)  was 
published  in  the  Federal  Registo-  on 
Friday,  June  19, 1998  (63  FR  33577). 
General  maintenance  repairs  are 
currently  underway  and  the  deviation  is 
in  effect. 

On  July  16, 1998,  LDOTD  requested  a 
modification  to  temporary  deviation 
(CGD  08-98-30)  to  allow  the  bridge  to 
be  closed  continuously  during  the  mid- 
week period  for  two  weeks  in  August, 
two  weeks  in  September,  and  two  weeks 
in  October.  LDOTD  stated  that  the 
contractor  was  unable  to  complete 
scheduled  electric  and  mechanical 
re{)airs  without  disconnecting  power  to 
the  bridge  rendering  the  draw 
inoperable.  LDOTD  subsequently 
requested  that  the  SRI  vertical  lift 
bridge  across  Lafourche  Bayou,  mile 
13.3,  in  Leeville,  Lafourche  Parish, 
Louisiana  remain  closed  to  navigation 
continuously  from  noon  on  Mondays 
through  noon  on  Fridays  from  October 
5, 1998,  through  November  6, 1998. 
This  closure  would  allow  the  contractor 
to  replace  the  electrical  and  mechanical 
components  on  the  bridge.  The 
contractor  can  not  complete  these 
repairs  without  disconnecting  power  to 
the  bridge,  rendering  the  draw 
inoperable. 

In  making  this  revised  request  for 
closiu*.  LDOTD  has  moved  the  dates  of 
the  closure  outside  of  the  height  of 
hurricane  season.  However,  in  the  event 
of  an  approaching  tropical  storm  or 
hurricane,  work  on  the  bridge  will  be 
discontinued  and  the  draw  will  return 
to  normal  operation.  The  contractor  has 
also  worked  out  an  agreement  with  the 
Port  Authority  which  will  allow  larger 
vessels  that  are  unable  to  transit  through 
the  bridge  while  in  the  closed-to- 
navigation  position  to  off  load  their 
catch  below  the  bridge.  Since  the 
applicant  has  adequately  resolved  the 
concerns  of  the  Coast  Guard,  the  District 
Conunander  is  granting  LIX)TD*s 
request  for  a  temporary  change  to  bridge 
operating  procediues. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  for  this 
rule  has  been  published,  and  good  cause 
exists  for  making  it  effiective  in  less  than 
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30  days  from  the  date  of  publication. 
Following  normal  rule  making 
procedures  would  have  been 
impracticable.  There  was  not  sufficient 
time  to  publish  proposed  rules  in 
advance  of  implementing  the  change  to 
the  bridge  operating  procedures  or  to 
provide  for  a  delayed  effective  date. 

Background  and  Purpose 

The  bridge  has  a  vertical  clearance  of 
40  feet  above  mean  high  water  in  the 
closed-to-navigation  position.  Mean 
high  water  elevation  is  3  feet  above 
Mean  Sea  Level  (MSL).  Navigation  on 
the  waterway  consists  primarily  of 
fishing  vessels,  some  tugs  with  tows  and 
occasional  recreational  craft.  Presently, 
the  draw  opens  on  signal  for  the  passage 
of  vessels.  The  contractor  has  requested 
a  complete  closiu^  of  the  bridge  to  allow 
for  the  replacement  of  the  electrical  and 
mechanical  components  of  the  bridge 
and  for  the  pulling  of  electric  conduit 
wiring  on  the  bridge.  During  portions  of 
this  repair  work,  scaffolding  may  be 
placed  below  the  bridge  over  the 
navigation  channel  reducing  the 
approved  vertical  clearance  to  less  than 
40  feet  above  mean  high  water.  The 
reduction  in  the  vertical  clearance  will 
be  approximately  4  feet.  Additionally,  if 
a  tropical  storm  or  hurricane  develops 
in  the  Gulf  of  Mexico,  work  will  be 
discontinued  and  the  bridge  returned  to 
normal  operation  for  the  passage  of 
vessel  traffic.  Alternate  routes  are 
available  to  vessel  operators  wishing  to 
enter  the  area.  This  work  is  essential  for 
the  continued  safe  operation  of  the 
vertical  Hft  span. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(0  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  cost  and  benefits  under  section 
6(a)(3)  of  that  order.  The  Office  of 
Management  and  Budget  has  not 
reviewed  it  under  that  order.  It  is  not 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
temporary  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  is  because  the  majority  of  vessels 
using  the  waterway  will  not  be  affected 
by  the  closure.  The  majority  of  the 
fishing  vessels  are  able  to  transit  imder 
the  bridge,  which  has  a  vertical 
clearance  of  40  feet  above  mean  high 
water  in  the  closed-to-navigation 
position.  Additionally,  larger  vessels 


will  be  able  to  off  load  their  cargoes 
downstream  of  the  bridge  site. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601  et  seq.,  the  Coast  Guard 
must  consider  whether  this  temporary 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not:for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominate  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
majority  of  commercial  vessels  and 
fishing  vessels  that  normally  transit  the 
bridge  will  still  be  able  to  do  so  beneath 
the  bridge  in  the  closed-to-navigation 
position.  Thus,  the  Coast  Guard  expects 
there  be  no  significant  economic  impact 
on  these  vessels.  The  Coast  Guard  is  not 
aware  of  any  other  waterway  users  who 
would  suffer  economic  hardship  from 
being  unable  to  transit  the  waterway 
during  these  closure  periods.  Therefore, 
the  Coast  Guard  certifies  imder  5  U.S.C. 
605(b)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  temporary  rule  contains  no 
collection-of-information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
rule  and  concluded  that  this  action  is 
categorically  excluded  from  further 
environmental  documentation  under 
current  Coast  Guard  CE  #32(e).  in 
accordance  with  Section  2.B.2  and 
Figure  2-1  of  the  National 
Environmental  Protection  Act 
Implementing  Procedures,  COMDTINST 
M16475.1C.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is 


temporarily  amending  part  117  Title  33 
Code  of  Federal  Regulations  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  and 
33  CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Effective  noon,  October  5, 1998. 
through  noon,  November  6, 1998. 

§  117.465  is  amended  by  adding 
paragraph  (g)  to  read  as  follov^rs: 

S 1 1 7.465    Lafourche  Bayou. 

***** 

(g)  The  draw  of  the  SR  1  bridge,  mile 
13.3.  at  Leeville.  shall  opien  to  signal, 
except  that;  from  noon  on  October  5, 
1998.  through  noon  on  November  6. 
1998,  the  draw  will  remain  closed  to 
navigation  continuously  from  noon  on 
Mondays  through  noon  on  Fridays,  In 
the  event  of  an  approaching  tropical 
storm  or  hurricane,  work  on  the  bridge 
vtrill  be  discontinued  and  the  draw  will 
return  to  normal  operation. 

Dated:  August  27, 1998. 
Paul  J.  Pluta, 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 

Eighth  Coast  Guard  District. 

[FR  Doc.  98-24052  Filed  9-4-98;  8:45  am] 

BILUNQ  CODE  4S10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  CHARLESTON  9»-053] 

RIN2115-nAA97 

Safety  Zone;  Around  Alone  98/99 
Fireworks,  Custom  House  Reach, 
Charleston,  SC. 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  on  September 
25  in  the  vicinity  of  the  Custom  House 
Reach,  Charleston  Harbor.  South 
Carolina  to  protect  vessels  in  the 
vicinity  from  the  hazards  associated 
with  the  storage,  preparation,  and 
launching  of  fireworks.  Entry  into  this 
zone  is  prohibited  imless  authorized  by 
the  Captain  of  the  Port. 
DATES:  This  regulation  becomes 
effective  at  9  p.m.  Eastern  Standard 
Time  (EST),  and  terminates  at  10:15 
p.m.  (EST),  on  September  25, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
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LTJG  Robert  M.  Hengst.  Project 

Manager.  U.S.  Coast  Guard  Marine 

Safety  Office  Charleston,  at  (843)  724- 

7685. 

SUPPLEMENTARY  INFORMATION: . 


Background  and  Purpose 

The  event  requiring  this  regulation 
will  occvu  on  September  25, 1998.  The 
Charleston  Maritime  Commission  is 
sponsoring  a  Bon  Voyage  Fireworks 
Display  on  this  date  for  the  departure  of 
the  Aroimd  Alone  fleet.  The  fireworks 
display  will  be  positioned  on  a  barge  in 
the  Custom  House  Reach.  Charleston 
Harbor,  South  Carolina.  The 
approximate  position  of  this  barge  will 
be  32-46.86'  North,  079-55.17'  West, 
diiecUy  east  of  Waterfront  Park, 
downtowm  Charleston.  The  safety  zone 
will  be  bounded  on  the  north  by  the  32- 
47.03'  North  latitude  and  on  the  south 
by  the  32-46.65'  North  latitude.  The 
border  to  the  east  is  Shutes  Folly  and  to 
the  west  is  the  downtown  Charleston 
peninsula.  The  safety  zone  is  needed  to 
prevent  damage  to  vessels  or  injiu^  to 
persons  from  hazards  associated  with  a 
fireworks  display. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  a  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  safety  interests  since 
immediate  action  is  needed  to  minimize 

potential  danger  to  the  public  as  the 

permit  was  not  received  in  sufficient 

time  to  process  as  an  NPRM. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  the 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  \mnecessary.  Maritime  traffic 
will  not  be  significantly  impacted 
because  this  proposal  will  only  be  in 
effect  for  approximately  one  hour  and 
fifteen  minutes  in  a  limited  area. 

SttaU  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule,  if 


adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  bxisinesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  field  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  that  this  rule  wall 
not  have  a  significant  effect  upon  a 
substantial  number  of  small  entities 
because  this  proposal  will  only  be  in 
effect  for  approximately  one  hour  and 
fifteen  minutes  in  a  limited  area. 


Collection  of  Information 

This  rule  contains  no  collection  of 

information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federal  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1C  that  this  action 
is  categorically  excluded  from  further 
environmental  dociunentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  Safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measvues. 
Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  part  165  of  Tide 
33.  Code  of  Federal  Regulations,  as 
follows: 

PART  165-^AMENDEDl 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g).  6.04-1, 6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.T07-053  is  added  to 
read  as  follows: 

S165.T07-453    Temporary  Safety  Zone; 
Around  Alone  96199  Firwiwortu  Custom 
House  Reach.  Charleston.  SC. 

(a)  Location.  The  following 
boundaries  are  established  as  a  safety 
zone:  All  waters  within  an  area  boimded 
on  the  north  by  the  32-47.03'  North 


latitude;  boimded  on  the  south  by  the 
32-46.65'  North  latitude;  bounded  on 
east  by  Shutes  Folly  and  boimded  on 
the  west  by  the  downtown  Charleston 
peninsula.  All  coordinates  refered  use 
datiun:  NAD  1983. 

(b)  Regulations.  (1)  The  Captain  of  the 
Port,  Charleston.  SC  will  activate  this 
safety  zone  by  means  of  a  locally 
promulgated  broadcast  notice  to 
mariners.  Once  implemented,  all  vessels 
and  persons  are  prohibited  from 
entering  this  zone,  unless  otherwise 
authorized  by  the  Captain  of  the  Port, 
Charleston,  SC. 

(2)  TTie  general  regulations  governing 
safety  zones  contained  in  33  CFR  165.20 
and  165.23  apply. 

(c)  Effective  Date,  this  section  is 
effective  fit>m  9  p.m.  EST  and  imtil 
10:15  p.m.  EST,  on  September  25, 1998. 

Dated:  August  20, 1998. 
F.J.  Sturm, 

Commander  of  the  Port,  Charleston,  South 
Carolina. 
[FR  Doc.  98-24055  Filed  9-4-98;  8:45  am) 

BtLUNQ  CODE  4»1»-1S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR«Part52 
[LA-47-1-7388a:  FRL-6156-31 

Approval  and  Promulgation  of 
Implementation  Plans;  Louisiana: 
Reasonable  Available  Control 
Technology  for  Emissions  of  Volatile 
Organic  Compounds  from  Batch 
Processes 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  is  approving  a 
revision  to  the  Louisiana  State 
hnplementation  Plan  (SIP)  rule 
requiring  Reasonable  Available  Control 
Technology  (RACT)  for  emissions  of 
Volatile  Organic  Compounds  (VOC) 
from  Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  Batch 
Processes.  The  EPA  finds  the  rules  for 
Batch  Processes  in  the  Louisiana  SIP  are 
consistent  with  EPA's  guidance  for  this 
source  category  and  therefore  constitute 
RACT.  This  action  converts  the 
conditional  approval  to  a  full  approval. 
DATES:  This  action  is  effective  on 
November  9. 1998  unless  adverse  or 
critical  comments  are  received  by 
October  8. 1998.  If  EPA  receives  such 
comments,  then  it  will  public  a  timely 
wiUidrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 
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ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief.  Air  Planning 
Section  (6PD-L),  at  the  EPA  Region  6 
Office  listed  below. 

Copies  of  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 
Environmental  Protection  Agency, 
Region  6.  Air  Planning  Section  (6PI>- 
L),  1445  Ross  Avenue.  Dallas.  Texas 
75202-2733. 
Louisiana  Department  of  Environmental 
Quality,  Air  Quality  Division,  7290 
Bluebonnet  Boulevard.  Baton  Rouge, 
Louisiana  70810,  telephone  (504) 
765-7247. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Deese  of  the  EPA  Region  6  Air  Planning 
Section  (6PD-L)  at  (214)  665-7253  at 
the  Region  6  address  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  RACTRule  Requirements 

Sections  182(b)(2)(A)  and  182(c)  of 
the  Clean  Air  Act  (the  Act)  as  amended 
in  1990  requires  States  to  adopt  RACT 
rules  for  stationary  sources  of  VCXIIs 
located  in  ozone  nonattainment  areas 
classified  as  moderate  or  above  that  are 
covered  by  a  Control  Technique 
Guideline  (CTG).  A  CTG  has  been 
developed  by  EPA  providing  guidance 
on  the  level  of  control  that  constitutes 
RACT  for  SOCMI  processes. 

B.  Conditional  Approval 

On  December  2. 1997  (62  PR  63658). 
EPA  conditionally  approved  the 
Louisiana  SOCMI  Batch  Processing 
RACT  rule.  The  rule  was  conditionally 
approved  because  of  a  deficiency 
identified  in  the  single  unit  operation 
exemption  thresholds.  The  State  made  a 
commitment  to  EPA  to  correct  the 
deficiency  in  the  rule  within  one  year  of 
the  publication  of  the  conditional 
approval.  This  condition  was  codified 
in  40  CFR  52.994(b). 

C.  State  Submittal 

In  a  letter  dated  March  23, 1998,  the 
Governor  of  Louisiana  submitted  a 
revision  to  the  Batch  Processing  RACT 
rule  found  in  Louisiana  Administrative 
Code.  Title  33.  Part  HI.  Section  2149 


(LAC  33:ni.2149)  entitled  "Limiting 
Volatile  Organic  Compound  Emissions 
from  Batch  Processing."  The  revision 
eliminates  the  individual  process  single 
unit  operation  exemptions  and  sets  the 
overall  single  unit  operation  exemption 
to  500  pounds  per  year  or  less.  The 
revision  also  adds  language  which 
clarifies  the  successive  ranking  scheme 
exemptions  for  aggregate  streams  of  unit 
operations.  Louisiana's  rules  for  Batch 
Processes  are  consistent  with  EPA's 
guidance  for  this  source  category  and 
therefore  have  been  determined  to 
constitute  RACT. 

The  EPA  removed  40  CFR  52.994(b) 
by  mistake  in  a  Federal  Register  action 
pubhshed  March  9. 1998  (63  FR  11374). 
when  EPA  removed  the  entire  section 
40  CFR  52.994.  The  intent  of  the  March 
9, 1998.  action  was  to  remove  only 
section  52.994(a).  Because  40  CFR 
52.994(b)  is  already  removed,  it  not 
necessary  to  remove  it  in  this  action. 

n.  Final  Action 

The  EPA  is  approving  a  revision  to 
the  Louisiana  SIP  rule  requiring  RACT 
for  emissions  of  VOC  fi-om  SOCMI  Batch 
Processes.  Louisiana's  rules  for  Batch 
Processes  are  consistent  with  EPA's 
guidance  for  this  source  category  and 
therefore  have  been  determined  to 
constitute  RACT.  The  rule  revision  sets 
the  overall  single  unit  operation 
exemption  to  500  pounds  per  year  and 
clarifies  the  successive  ranking  scheme 
exemptions  for  aggregate  streams  of  unit 
operations.  This  action  converts  the 
conditional  approval  to  a  full  approval. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  eff^ective 
November  9, 1998  without  further 
notice  unless  the  Agency  receives 
relevant  adverse  comments  by  October 
8, 1998. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  rule.  Only 
parties  interested  in  commenting  on  this 
rule  should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  November  9. 1998  and  no  further 


action  will  be  taken  on  the  proposed 
rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

III.  Administrative  Requirements 

A.  Executive  Orders  (E.O.)  12866  and 
13045 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
fi-om  E.O.  12866,  entitled  "Regulatory 
Planning  Review,"  review.  The  final 
rule  is  not  subject  to  E.O.  13045, 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  at:tion  under 
E.O.  12866. 

B.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  600  et  seq.,  generally  requires 
an  agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  SIP  approvals  under  section 
110  and  subchapter  I,  part  D  of  the  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act.  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  See  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995. signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
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that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  govenunents  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  efUxX,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  die  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  9, 1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 


List  of  Subjects  in  40  CFR  part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Volatile  organic  compoimds. 

Dated:  August  21, 1998. 
Jeny  Cli£ford, 
Acting  Regional  Administrator,  Region  6. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Reflations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  of  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 

Subpart  T— LouisiaM 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(77)  to  read  as 
follows: 

152.970    Identification  of  plan. 

*        «        •        •        * 

(0*  •  * 

(77)  Revisions  to  the  Louisiana 
Administrative  Code.  Title  33,  Part  m. 
Chapter  21.  Section  2149  (LAC 
33:111.2149).  "Limiting  Volatile  Organic 
Compound  Emissions  from  Batch 
Processing,"  submitted  by  the  Governor 
on  March  23. 1998. 

(i)  Incorporation  by  reference. 

LAC  33:111  Chapter  21,  revised 
paragraph  2149.A.2.b:  paragraphs 
2149.C.2.a,  b,  and  c  become  paragraphs 
2149.C.2.d.  e.  and  f  respectively;  and 
add  new  paragraphs  2149.C.2.a,  b.  and 
c.  as  adopted  in  die  Louisiana  Register 
on  November  20, 1997  (LR  23:1507). 

(ii)  Additional  material.  None. 

[FR  Doc.  98-24043  Filed  9-4-98;  8:45  am) 
BIUJNO  CODE  MM-aO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PL172-1a:  FnL-6152-5] 

Approval  and  Promulgation  of     - 
Implementation  Plan;  Illinois 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  On  November  14, 1995,  and 
May  9  and  June  14. 1996,  the  State  of 
Illinois  submitted  State  Implementation 
Plan  (SIP)  revision  requests  to  meet 
commitments  related  to  the  conditional 
approval  of  Ulinois'  May  15. 1992,  SIP 
submittal  for  the  Lake  Calumet  (SE 
Chicago),  McCook,  and  Granite  Qty, 


Illinois,  Particulate  Matter  (PM) 
nonattainment  areas.  The  EPA  is 
approving  the  SIP  revision  request  as  it 
applies  to  the  McCook  area,  including 
the  attaiiunent  demonstration  for  the 
McCook  PM  nonattainment  area.  The 
SIP  revision  request  corrects,  for  the 
McCook  PM  nonattaimnent  area,  all  of 
the  deficiencies  of  the  May  15, 1992, 
submittal  (as  discussed  in  the  November 
18, 1994,  conditional  approval  notice). 
This  doomient  also  revises  the 
codification  of  the  conditional  approval 
to  remove  issues  w^ch  have  been 
resolved.  No  action  is  being  taken  on  the 
submitted  plan  revisions  for  the  Lake 
Calumet  area  at  this  time;  they  will  be 
addressed  in  a  separate  rulemaking 
action.  Approval  of  the  Granite  Qty  PM 
plan  became  effiective  on  May  11, 1998 
(see  63  FR  11842). 
DATES:  This  rule  is  effiective  on 
November  9, 1998,  imless  EPA  receives 
written  adverse  comments  by  October  8, 
1998.  If  adverse  comment  is  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Copies  of  the  revision 
request  and  EPA's  analysis  are  available 
for  inspection  at  the  following  address: 
U.S.  Environmental  Protection  Agency, 
Region  5.  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard.  Chicago, 
Illinois  60604.  (It  is  reconunended  that 
you  telephone  David  Pohlman  at  (312) 
886-3299  before  visiting  the  Region  5 
Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief.  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18J).  U.S.  Environmental 
Protection  Agency.  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Pohlman  at  (312)  886-3299. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  107(d)(4)(B)  of  die 
Qean  Air  Act  (Act),  as  amended  on 
November  15. 1990  (amended  Act), 
certain  areas  ("initial  areas")  wrere 
designated  nonattaiiunent  for  PM. 
Under  section  188  of  the  amended  Aot— 
these  initial  areas  were  classified  as 
"moderate."  The  initial  areas  included 
the  Lake  Calimiet.  McCook.  and  Granite 
Qty,  Illinois,  PM  nonattainment  areas. 
The  McCook  area  includes  Lyons 
Township  in  Cook  County,  Illinois.  (See 
40  CFR  81.314  for  a  complete 
description  of  these  areas.)  Section  189 
of  the  amended  Act  requires  State 
submittal  of  a  PM  SIP  for  the  initial 
areas  by  November  15, 1991.  Illinois 
submitted  the  required  SIP  revision  for 
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the  McCook,  Illinois,  PM  nonattainment 
area  to  EPA  on  May  15, 1992.  Upon 
review  of  Illinois'  submittal,  EPA 
identiHed  several  concerns.  Illinois 
submitted  a  letter  on  March  2, 1994, 
committing  to  satisfy  all  of  these 
concerns  within  one  year  of  final 
conditional  approval.  On  May  25, 1994, 
the  EPA  proposed  to  conditionally 
approvis  the  SIP.  Final  conditional 
approval  was  published  on  November 
18, 1994,  and  became  effective  on 
December  19, 1994.  The  final 
conditional  approval  allowed  the  State 
xmtil  November  20, 1995,  to  correct  the 
stated  deficiencies.  Of  the  five 
deficiencies,  only  three  apply  to  the 
McCook  area: 

1.  Invalid  emissions  inventory  and 
attainment  demonstration,  due  to 
underestimated  emissions  from  3  coal- 
fired  boilers  at  CPC  International,  and  3 
coal-fired  boilers  at  CM  Electromotive 
Division. 

2.  Failure  to  adequately  address 
maintenance  of  the  PM  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  at  least  3  years  beyond  the 
applicable  attainment  date. 

3.  The  following  enforceability 
concerns: 

a.  Section  212.107,  Measurement 
Methods  for  Visible  Emissions  could  be 
misinterpreted  as  requiring  use  of 
Method  22  for  sources  subject  to  opacity 
limits  as  well  as  sources  subject  to 
limits  on  detectability  of  visible 
emissions. 

b.  Inconsistencies  in  the  measurement 
methods  for  opacity,  visible  emissions, 
and  "PM"  in  section  212.110,  212.107, 
212.108,  and  212.109. 

c.  Language  in  several  rules  which 
exempts  from  mass  emissions  limits 
those  sources  having  no  visible 
emissions. 

The  Illinois  Environmental  Protection 
Agency  (lEPA)  held  a  pubUc  hearing  on 
the  proposed  rules  on  January  5, 1996. 
The  rules  became  effective  at  the  State 
level  on  May  22. 1996,  and  were 
published  in  the  Illinois  Register  on 
June  7, 1996.  Illinois  made  submittals  to 
meet  the  commitments  related  to  the 
conditional  approval  on  November  14, 
1995,  May  9, 1996,  and  June  14, 1996. 
At  this  time,  the  EPA  is  only  acting  on 
the  portions  of  those  submittals  that 
pertain  to  the  McCook  PM 
nonattainment  area. 

Based  on  Illinois'  submittals,  the  EPA 
is  now  fully  approving  the  SIP  for  the 
McCook  area. 

n.  Analysis  of  State  Submittal 

The  first  deficiency  was  an 
incomplete  emissions  inventory  and 
attainment  demonstration.  The 
emissions  inventory  issue  involved 


emissions  estimations  bom  3  coal-fired 
boilers  at  CPC  International  and  3  coal- 
fired  boilers  at  CM  Electromotive 
Division.  The  EPA  had  pointed  out  that 
emissions  bom  these  sources  were 
underestimated  in  the  emissions 
inventory.  Illinois  recalculated  these 
emissions,  and  EPA  agrees  that  they  are 
now  correct.  (Appendix  1  to  Attaclunent 
18  of  Illinois'  May  9, 1996  submittal) 

To  correct  the  problems  with  the 
attainment  demonstration  and 
emissions  inventory,  Illinois  submitted 
a  revised  emissions  inventory,  which 
includes  corrected  emissions  estimates 
bom  the  GM  Electromotive  Division  and 
CPC  International  boilers,  and  a  revised 
attainment  demonstration  including  an 
air  quality  modeling  analysis. 

In  the  submitted  modeled  attainment 
demonstration,  which  uses  5  years  of 
meteorological  data,  a  violation  of  the 
24-hour  NAAQS  is  indicated  when  six 
exceedances  of  the  24-hour  standard  are 

Eredicted.  Each  receptor's  predicted  6th 
ighest  24-hour  value  is,  therefore, 
compared  to  the  standard.  The  24-hour 
PM  standard  is  150  micrograms  per 
cubic  meter  ("ng/m^").  The  highest, 
sixth  highest  predicted  24-hour  PM 
concentration  at  any  receptor  in  the 
McCook  nonattainment  area  was  145.3 
"jig/m^".  Thus,  the  modeling  analysis 
predicts  that  the  24-hour  NAAQS  will 
be  met. 

A  modeled  violation  of  the  annual  PM 
standard  is  indicated  when  any 
receptor's  5  year  arithmetic  mean 
annual  PM  concentration  exceeds  the 
annual  PM  standard  of  50  ^g/m3.  The 
highest  arithmetic  mean  annual  PM 
concentration  predicted  by  the 
modeling  for  the  McCook  area  was  47.38 
Mg/m'.  Therefore,  the  modeling  analysis 
predicts  that  the  annual  PM  NAAQS 
will  be  met. 

The  second  deficiency  was  Illinois' 
failure  to  adequately  address 
maintenance  of  the  PM  NAAQS  for  at 
least  3  years  beyond  the  applicable 
attainment  date.  Because  of  the  length  of 
time  it  may  take  to  determine  whether 
an  area  has  attained  the  standards,  EPA 
recommends  that  PM  nonattainment 
area  SIP  submittals  demonstrate 
maintenance  of  the  PM  NAAQS  for  at 
least  3  years  beyond  the  applicable 
attainment  date.  (See  a  August  20, 1991, 
memorandimi  from  Fred  H.  Renner.  Jr. 
to  Regional  Air  Branch  Chiefs  titled 
"Questions  and  Answers  for  Particulate 
Matter,  Sulfur  Dioxide,  and  Lead".) 
Illinois'  May  15, 1992,  submittal  took 
growth  into  account  in  the  modeling 
analysis,  but  did  not  sufficiently  address 
maintenance  of  the  NAAQS  for  PM. 

The  attainment  date  was  December 
31, 1994.  Therefore,  Illinois  needs  to 
show  maintenance  up  to  December  31, 


1997.  In  the  May  9. 1996.  submittal, 
Illinois  used  ambient  monitoring  data  to 
show  that  background  concentrations  of 
PM  were  no  hi^r  in  1995  than  they 
were  in  1991,  and  there  are  no 
significant  trends  in  background  PM 
concentrations  firom  1989  to  1995. 
Illinois  concluded  from  this  anal)rsis 
that  the  effects  of  growth  on  ambient  PM 
concentrations  in  the  McCook  PM 
nonattainment  area  would  continue  to 
be  negligible  through  the  end  of  the 
maintenance  period.  The  EPA  agrees, 
because  the  maintenance  period  is  over, 
that  the  projection  of  trends  in  PM 
back^und  concentrations  is  sufficient 
for  this  maintenance  demonstration. 

The  final  issue  bom  the  November  18. 
1994.  conditional  approval  notice  which 
applies  to  the  McCook  area  involves 
specific  wording  in  several  of  Illinois' 
rules.  In  the  1992  submittal,  35  lAC 
Section  212.107,  Measurement  Methods 
for  Visible  Emissions,  stated  that 
Method  22  should  be  used  for 
"detection  of  visible  emissions."  This 
could  be  misinterpreted  as  requiring  use 
of  Method  22  for  sources  subject  to 
opacity  limits  as  well  as  sources  subject 
to  limits  on  detectability  of  visible 
emissions.  The  revised  rule  (See  the 
June  14, 1996,  submittal)  contains 
revised  language  which  adequately 
clarifies  the  intended  uses  of  Method 
22. 

Another  wording  problem  was  the 
fact  that  measurement  methods  for 
opacity,  visible  emissions,  and  "PM"  in 
35  lAC  212.107,  212.108,  and  212.109, 
and  212.110  were  not  always  consistent 
with  each  other.  The  revised  rules  in  the 
June  14, 1996.  submittal  contain  much 
less  potential  overlap  than  the  previous 
rules.  The  rules  are  now  consistent. 
Finally,  several  of  the  rules  in  the 
1992  submittal  contained  language 
which  exempted  sources  with  no  visible 
emissions  from  mass  emissions  limits. 
Illinois  has  added  language  which  states 
that  the  exemption  "is  not  a  defense  to 
a  finding  of  a  violation  of  the  mass 
emission  limits."  This  issue  has  been 
adequately  addressed,  and  these  rules 
were  approved  by  the  USEPA  on  March 
11, 1998.  (63  FR  11842) 

Section  179(a)  of  the  amended  Act 
states  that  if  the  Administrator  finds 
that  a  State  has  failed  to  make  a  required 
submission,  finds  that  a  SIP  or  SIP 
revision  submitted  by  the  State  does  not 
satisfy  the  minimum  criteria  established 
imder  section  110(k)  of  the  amended 
Act,  or  disapproves  a  SIP  submission  in 
whole  or  in  part,  imless  the  deficiency 
has  been  corrected  within  18  months 
after  the  finding,  one  of  the  sanctions — ^ 
refened  to  in  section  17g(b)  of  the 
amended  Act  shall  apply  until  the 
Administrator  determines  that  the  State 
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has  come  into  compliance.  (Pursuant  to 
40  CFR  52.31,  the  first  sanction  shall  be 
a  sanction  requiring  2  to  1  offsets,  in  the 
absence  of  a  case-specific  selection 
otherwise.)  If  the  deficiency  has  not 
been  corrected  within  6  months  of  the 
selection  of  the  first  sanction,  the 
second  sanction  imder  section  179(b) 
shall  also  apply.  In  addition,  section 
110(c)  of  the  Act  requires  promulgation 
of  a  Federal  Implementation  Plan  (FIP) 
vtrithin,  2  years  after  the  finding  or 
disapproval,  as  discussed  above,  unless 
the  State  corrects  the  deficiency  and  the 
SIP  is  approved  before  the  FIP  is 
promulgated. 

On  December  17, 1991,  a  letter  was 
sent  to  the  Governor  of  Illinois  notifying 
him  that  the  EPA  was  making  a  finding 
that  the  State  of  Illinois  had  failed  to 
submit  a  PM  SIP  for  the  McCook  PM 
nonattainment  area.  This  letter  triggered 
both  the  sanctions  and  FIP  processes  as 
explained  above.  Illinois  submitted  a 
PM  SIP  revision  for  the  nonattainment 
area  on  May  15, 1992,  and  in  an  April 
30, 1993,  letter  to  the  State  the  EPA 
informed  the  State  that  the  SIP  was 
determined  to  be  complete.  Therefore, 
the  deficiency  which  started  the 
sanctions  and  FIP  processes  was 
corrected,  and  the  sanctions  process 
ended.  The  FIP  process,  however,  was 
not  stopped  by  the  correction  of  the 
deficiency  and  EPA  was  to  promulgate 
a  FIP  within  2  years  of  the  failure-to- 
submit  letter  (or  December  17, 1993), 
unless  a  PM  SIP  for  the  nonattainment 
area  was  finally  approved  before  then. 

On  November  18. 1994,  the  EPA 
conditionally  approved  the  SIP.  The 
final  conditional  approval  allowed  the 
State  imtil  November  20. 1995,  to 
correct  the  five  stated  deficiencies. 
Conditional  approval  does  not  start  a 
new  sanctions  process,  unless  the  State 
fails  to  make  a  submittal  to  address  the 
deficiencies,  makes  an  incomplete 
submittal,  or  the  submittal  is  ultimately 
disapproved.  Illinois  made  a  submittal 
to  meet  the  commitments  related  to  the 
conditional  approval  on  November  14, 

1995.  Supplemental  information  was 
submitted  on  May  9, 1996,  and  June  14. 

1996.  This  submittal  became  complete 
by  operation  of  law  on  May  14, 1996.  No 
sanctions  process  is  currently  running. 
Upon  full  approval  of  the  McCook  PM 
plan,  FIP  liability  will  also  end. 

m.  Final  Rulemaking  Action 

Illinois  has  corrected  all  of  the 
deficiencies  listed  in  the  November  18, 
1994,  conditional  approval  as  they 
relate  to  the  McCook  PM  nonattainment 
area.  Because  Illinois  has  met  all  of  the 
commitments  of  the  conditional 
approval,  the  EPA  is  approving  the  plan 
for  the  McCook  PM  nonattainment  area. 


The  EPA  is  publishing  this  rule 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should 
specified  written  adverse  or  critical 
comments  be  filed.  This  rule  will 
become  effective  without  further  notice 
imless  the  Agency  receives  relevant 
adverse  written  comment  vdthin  30 
days  from  the  date  of  publication,  as 
indicated  above.  Should  the  Agency 
receive  such  comments,  it  will  publish 
a  final  rule  informing  the  public  that 
this  rule  will  not  take  effect.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Executive  Order  13045 

This  final  rule  is  not  subject  to 
Executive  Orderl  3045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
Executive  Order  12866. 

C.  Future  Requests 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relevant  statutory  and 
regulatory  requirements. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  imder 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  afready 
imposing.  Therefore,  because  the  federal 
SIP  approval  does  not  impose  any  new 
requirements,  I  certify  that  this  action 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246.  256-66  (1976):  42  U.S.C. 
7410(a)(2). 

E.  Unfunded  Mandates. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate: 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

F.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress,  and  to  the  Comptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

G.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judiciaLreview  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  9, 1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
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enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Port  92 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  matter. 

Dated:  August  11, 1998. 
David  A.  UUrich. 

Acting  Regional  A  dministrator. 

For  tbe  reasons  stated  in  tbe 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52  [AMENDED] 

-  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  O— Illinois 

2.  Section  52.719  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$52,719    Identification  of  plan- 
Conditional  approval. 

*        •        •        •        • 

(a)  On  May  15, 1992,  Illinois 
submitted  a  part  D  particulate  matter 
(PM)  nonattainment  area  plan  for  the 
Lake  Calumet  (Southeast  Chicago) 
moderate  nonattainment  area.  This  plan 
included  control  measures  adopted  in  a 
Hnal  opinion  and  order  of  the  Illinois 
Pollution  Control  Board,  on  April  9, 
1992,  in  proceeding  R91-22.  The  United 
States  Environmental  Protection  Agency 
conditionally  approved  the  State's  plan, 
contingent  on  fulfillment  of  the  State's 
commitment  to  meet  3  requirements  by 
November  20, 1995.  The  first 
requirement  is  for  the  State  to  adopt  and 
submit  additional  enforceable  control 
measures,  if  necessary,  that  will  achieve 
attainment.  The  second  requirement  is 
for  the  State  to  submit  a  complete  and 
accurate  emissions  inventory  (including 
corrected  emissions  estimates,  as  well  as 
any  new  control  measures  which  may 
be  needed)  and  an  acceptable  modeled 
attainment  demonstration.  The  third 
requirement  is  for  the  State  to  impose  an 
opacity  limit  for  coke  oven  combustion 
stacks  which  is  reflective  of  their  mass 
emission  limits.        * 

(1)  Incorporation  by  reference. 

(i)  Illinois  Administrative  Code  Title 
35:  Environmental  Protection,  Subtitle 
B:  Air  Pollution,  Chapter  1:  Pollution 
Control  Board,  Subchapter  c:  Emission 
Standards  and  Limitations  for 
Stationary  Sources,  Part  211:  Definitions 
and  General  Provisions,  Subpart  A: 
General  Provisions,  Section  211.101. 
Adopted  at  16  Illinois  Register  7656, 
effective  May  1, 1992.  (ii)  Illinois 


Administrative  Code  Title  35: 
Environmental  Protection,  Subtitle  B: 
Air  Pollution,  Chapter  1:  Pollution 
Control  Board,  Subchapter  c:  Emission 
Standards  and  Limitations  for 
Stationary  Sources,  Part  212:  Visible 
and  Particulate  Matter  Emissions, 
Subpart  A:  General,  Sections  212.107, 
212.108,  212.109,  212.110,  212.113; 
Subpart  E:  Particulate  Matter  Emissions 
from  Fuel  Combustion  Sources,  Section 
212.210;  Subpart  K:  Fugitive  Particulate 
Matter,  Sections  212.302,  212.309, 
212.316:  Subpart  L:  Particulate  Matter 
from  Process  Emission  Soiuces,  Section 
212.324;  Subpart  N:  Food 
Manufacturing,  Section  212.362; 
Subpart  Q:  Stone,  Clay,  Glass  and 
Concrete  Manufacturing,  Section 
212.425;  Subpart  R:  Primary  and 
Fabricated  Metal  Products  and 
Machinery  Manufacture,  Section 
212.458;  Subpart  S:  Agriculture,  Section 
212.464;  Section  212  Illustration  D: 
McCook  Vicinity  Map,  Illustration  E: 
Lake  Calumet  Vicinity  Map,  and 
Illustration  F:  Granite  City  Vicinity 
Map.  Adopted  at  16  Illinois  Register 
7880,  effective  May  11, 1992. 

3.  Section  52.725  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

$52,725    Control  strategy:  Particulates. 

***** 

(f)  On  November  14, 1995,  May  9, 
1996,  and  June  14. 1996,  the  State  of 
Illinois  submitted  State  Implementation 
Plan  (SIP)  revision  requests  to  meet 
commitments  related  to  the  conditional 
approval  of  Illinois'  May  15, 1992,  SIP 
submittal  for  the  Lake  Caliunet  (SE 
Chicago),  McCook,  and  Granite  City, 
Illinois,  Particulate  Matter  (PM) 
nonattainment  areas.  The  EPA  is 
approving  the  SIP  revision  request  as  it 
applies  to  the  McCook  PM 
nonattainment  area.  For  the  McCook  PM 
nonattainment  area,  all  of  the 
deficiencies  of  the  May  15. 1992. 
submittal  have  been  corrected. 

(FR  Doc.  98-24037  Filed  9-4-98;  8:45  am] 

BILUNG  CODE  66«0-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52  . 

[PA039/067-4077;  FRL-«149-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania:  Attainment 
Demonstration  and  Contingency 
Measures  for  the  LilMrty  Borough  PM- 
10  Nonattainment  Area 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Final  rule. 


summary:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  consisting  of  an  attainment 
demonstration  and  contingency 
meastues  for  Allegheny  County. 
Pennsylvania's  Liberty  Borough 
particulate  matter  moderate 
nonattainment  area.  EPA  is  approving 
the  attainment  demonstration  because 
the  Allegheny  County  Healthy 
Department's  (ACHD)  modeling  analysis 
(submitted  as  a  SIP  revision  by  PADEP) 
adequately  demonstrates  that  the 
regulatory  portion  of  the  attainment 
plan  is  sufficient  to  attain  and  maintain 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  particulate 
matter  that  were  in  effect  at  the  time  of 
the  submittal,  and  because  its  analyses 
have  been  corroborated  by  monitored  air 
quality  data.  EPA  is  approving  the 
contingency  measures  for  the  area 
because  they  satisfy  the  requirements  of 
the  Clean  Air  Act  (the  Act).  EPA 
approved  the  regulatory  portion  of  the 
attainment  plan  for  the  Liberty  Borough 
area  as  a  SIP  revision  in  an  earlier 
rulemaking  action.  Elsewhere  in  today's 
Federal  Register,  EPA  has  published  its 
determination  that  the  Liberty  Borough 
area  has  attained  the  NAAQS  for 
particulate  matter.  In  an  earlier  action, 
EPA  approved  source-specific  control 
requirements  for  the  USX  Clairton  Coke 
Works  which  further  strengthen  the  SIP 
for  the  Liberty  Borough  area. 
EFFECTIVE  DATE:  This  final  rule  is   . 
effective  on  October  8, 1998. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.  S.  Environmental 
Protection  Agency  ,  Region  HI.  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103:  the  Air  and  Radiation  Docket 
and  Information  Center.  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.  Washington,  DC  20460; 
the  Allegheny  County  Health 
Department,  Department  of  Air  Quality. 
301  39th  Street.  Pittsburgh. 
Pennsylvania  15201;  and  Pennsylvania 
Department  of  Environmental 
Protection.  Bureau  of  Air  Quality.  P.O. 
Box  8468.  400  Market  Street.  Harrisburg, 
Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Knapp  (215)  814-2191.  or  by  e- 
mail  at  knapp.ruth@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On 
January  6. 1994.  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  submitted  an  attainment  plan 
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to  EPA  on  behalf  of  the  Allegheny 
Coimty  Health  Department  (ACHD)  for 
the  Liberty  Borough  PM-10 
nonattainment  area.'  PM-10  is 
particulate  matter  smaller  than  10 
microns  in  diameter.  On  July  12. 1995, 
PADEP  submitted  contingency  measures 
to  EPA  on  behalf  of  the  ACHD  for  the 
Liberty  Borough  PM-10  nonattainment 
area.  'These  two  revisions  to  the 
Pennsylvania  SIP  were  submitted  to 
fulfill  the  Act's  requirements  for  an 
attainment  plan  consisting  of  regulatory 
control  measiues.  an  attainment 
demonstration  (including  air  quality 
modeling)  that  the  regulations  are 
sufficient  to  attain  the  PM-10  NAAQS. 
and  contingency  measures.  These  "Part 
D"  requirements  are  described  in  more 
detail  in  the  technical  support 
document  (TSD)  prepared  by  EPA  to 
support  this  rulemaking.  Copies  of  the 
TSD  are  available,  upon  request,  from 
the  EPA  Regional  office  listed  in  the 
ADDRESSES  section  of  this  notice. 

As  stated  above.  EPA  previously  took 
final  action  ^  to  approve  the  regulatory 
portion  of  the  attainment  plan  which 
included  control  measures  for  a  variety 
of  industrial  sources.  That  action  made 
those  measiues  part  of  the  SIP  and 
federally  enforceable.  On  June  12. 1998 
(63  FR  32173).  EPA  published  a  notice 
of  proposed  rulemaking  (NPR) 
proposing  approval  of  the  attainment 
demonstration  and  contingency 
measiues  portions  of  the  attainment 
plan  for  the  Liberty  Borough  PM-10 
nonattainment  area.  The  rationale  for 
EPA's  action  was  explained  in  the  NPR 
and  will  not  be  restated  here.  No  public 
comments  were  received  on  the  NPR. 

Please  note  that  while  EPA  revised 
the  NAAQS  for  particulate  matter  ^  on 
July  18. 1997,  in  this  notice  the  terms 
"NAAQS"  and  "PM-10  NAAQS"  refer 
to  the  previously  existing  NAAQS  that 
were  in  effect  at  the  time  that  the 
attainment  plan  was  required  and 
submitted. 

Final  Action 

EPA  is  approving  the  attainment 
demonstration  and  the  contingency 
measiues  as  a  revision  to  the 
Pennsylvania  SIP.  Nothing  in  this  action 
should  be  construed  as  permitting  or 
allowing  or  establishing  a  precedent  for 
any  future  request  for  revision  to  any 
state  implementation  plan.  Each  request 
for  a  revision  to  the  state 
implementation  plan  shall  be 
considered  separately  in  light  of  specific 


■  The  Liberty  Borough  PM-10  nonattainment  area 
is  comprised  of  the  City  of  Clairton  and  the 
Boroughs  of  GlasspKjrt,  Liberty,  Lincoln,  and  Port 
Vue. 

>  See  61  FR  29664. 

1  See  62  FR  386S2. 


technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OM3)  has  exempted  this  regulatory 
action  &t)m  E.0. 12866  review.  The  final 
rule  is  not  subject  to  E.O.  13045. 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.O. 12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  ajliprovals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C. ' 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State. 
.  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 


to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  EPA  has 
determined  that  the  approval  action 
being  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  lequirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  approve  the  Liberty 
Borough  PM-10  attainment 
demonstration  and  contingency 
measures  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  9, 
1998.  Filing  a  petition  for 
reconsideration  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposed  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not' 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub)ect8  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
refierence.  Intergovernmental  relations. 
Particulate  matter. 
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Dated:  August  13, 1998. 
W.MicfaMlMcCabe, 

Regional  Administrator,  Reffon  m. 

40  CFR  Part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401etseq. 
Subpart  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraphs  (c)(135)  to  read  as 
follows: 

S  52.2020    Mentiftoation  of  plan. 
*        •        »        •        * 

(c)  *  *  * 

(135)  Revisions  to  the  Pennsylvania 
State  Implementation  Plan  consisting  of 
contingency  measures  for  USX  Clairton 
in  the  Liberty  Borough  PM-10 
Nonattainment  Area,  submitted  on  July 
12. 1995  by  the  Pennsylvania 
Department  of  Environmental 
Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  July  12. 1995  from  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting  a 
SIP  revision  for  contingency  control 
measures  for  USX  Clairton  Works 
located  in  Liberty  Borough  PM-10 
nonattainment  area  of  Allegheny 
County. 

(B)  Revision  to  Allegheny  County's 
Article  XXI  applicable  to  USX's  Clairton 
Coke  Works,  effective  July  11. 1995 
speciHcally: 

[1]  Revisions  to  section  2105. 21.e 
included  in  Appendix  34  which  require 
improved  procedures  to  capture 
pushing  emissions  for  all  USX-Clairton 
batteries  except  Battery  B. 

(iil  Additional  Material— Remainder 
of  the  July  12. 1995  submittal. 

3.  Section  52.2059  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§52.2059    Control  strategy:  particulate 
matter. 

•       **•"» 

(b)  EPA  approves  the  PM-10 
attainment  demonstration  for  the 
Liberty  Borough  Area  of  Allegheny 
County  submitted  by  the  Pennsylvania 
Department  of  Environmental  ft-otection 
on  January  6, 1994. 

IFR  Doc.  98-24040  Filed  9-4-98;  8:45  am] 
aHJJNQ  CODE  asao-60-p 


Fedwd  Ragialtr/Vol.  63,  No.  173 /Tuesday.  September  8,  1998 /Rules  and  Regulations        47437 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[VA  01 1-6034a:  FRL-«155-«] 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants; 
Commonwealtti  of  Virginia;  Control  of 
Total  Reduced  Sulfur  Emissions  from 
Existing  Kraft  Pulp  Mills 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  111(d) 
plan  for  Kraft  pulp  mills  submitted  by 
the  Commonwealth  of  Virginia.  The 
plan  requires  the  control  of  total 
reduced  sulfur  (TRS)  emissions  from 
existing  Kraft  pulp  mills.  The  Virginia 
plan  establishes  emission  limits  for 
existing  Kraft  pulp  mills,  and  provides 
for  the  implementation  and  enforcement 
of  those  limits.  The  intended  effect  of 
this  action  is  to  approve  the  plan  which 
was  submitted  in  accordance  with  the 
Clean  Air  Act  (the  Act). 
DATES:  This  direct  final  rule  is  effective 
on  November  9. 1998,  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  October  8, 1998.  If  adverse 
comments  are  received  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Makeba  A.  Morris,  Chief,  Technical 
Assessment  Branch.  Mailcode  3AP22, 
Environmental  Protection  Agency, 
Region  HI.  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
heurs  at  the  following  locations:  Air 
Protection  Division.  Environmental 
Protection  Agency,  Region  m.  1650 
Arch  Street,  Philadelphia.  Pennsylvania 
19103;  and  Commonwealth  of  Virginia, 
Department  of  Environmental  Quality. 
629  East  Main  Street,  Richmond,  VA 
23219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Artra  B.  Cooper  at  (215)  814-2096,  or  by 
e-mail  at  cooper.artra@epamail.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Act  requires  that  states  submit 
plans  to  EPA  to  implement  and  enforce 
the  Emission  Guidelines  (EG) 
promulgated  for  Kraft  pulp  mills 
pursuant  to  Section  111(d).  As  required 
by  section  111(d)  of  the  Act.  EPA 


established  a  process  at  40  CFR  Part  60, 
Subpart  B,  which  is  similar  to  the 
process  required  by  section  110  of  the 
Act .  which  the  states  must  follow  for 
adopting  and  submitting  111(d)  plans. 
Subpart  B  provides  that,  once  a  standard 
of  performance  for  the  control  of  a 
designated  pollutant  from  a  new  source 
category  is  promulgated,  the 
Administrator  will  then  publish  an 
emission  guideline  (E.G.)  and  guideline 
document  applicable  to  the  control  of 
the  same  pollutant  from  designated 
(existing)  facilities.  The  E.G.  and  related 
information  were  provided  in  a 
guideline  document  entitled  "Kraft 
Pulping— Control  of  TRS  Emissions 
from  Existing  Mills"  (March  1979). 

On  May  15, 1990.  the  Commonwealth 
of  Virginia  submitted  its  Kraft  pulp  mill 
111(d)  plan  for  the  control  of  TRS  &t)m 
existing  kraft  pulp  mills  to  EPA  for 
approval.  The  plan  consists  of 
regulations  and  consent  agreements 
with  the  affected  facilities  within  the 
Commonwealth.  EPA  has  determined 
that  the  plan  meets  the  requirements  of 
40  CFR  Part  60,  Subpart  B.  The  Virginia 
regulation  entitled:  "Regulation  for  the 
Control  and  Abatement  of  Air  Pollution. 
VR  120-01.  Part  IV.  Rule  4-13.  Emission 
Standard  for  Kraft  Pulp  Mills,"  is  the 
regulatory  portion  of  Virginia's  111(d) 
plan.  This  regulation  provides  for 
control  of  TRS  emissions  bom  Kraft 
pulp  mills.  The  Commonwealth's 
regulation  contains  the  emission  limits 
foimd  in  the  E.G.  issued  by  EPA.  The 
regulation  includes  emission  limitations 
for  applicable  emission  sources, 
provisions  for  compliance  schedules, 
monitoring,  record  keeping  and 
reporting  requirements,  all  of  which 
comport  with  the  E.G.  The  regulation 
also  requires  operational  standards  for 
continuous  monitoring  systems, 
development  and  implementation  of  a 
quality  control  plan  and  submittal  of 
control  plans.  The  consent  agreements 
included  in  the  111(d)  plan  were 
reached  with  the  four  affected  facilities 
located  within  the  Commonwealth  of 
Virginia.  They  include  the  following 
sources:  Westvaco  Corporation — 
Covington,  Union  Camp — Franklin. 
Stone  Container  Corporation — 
Hopewell,  and  Chesapeake 
Corporation— West  Point.  These  consent 
agreements  provided  interim  emission 
limits  while  providing  time  for  the 
affected  facilities  to  comply  with  the 
E.G. -based  limits.  The  consent 
agreements  required  compliance  with 
the  E.G.-based  limits  specified  in  the 
Commonwealth's  regulation  by  no  later 
than  October  1994. 

More  detailed  information  on  the 
requirements  of  Virginia's  plan  and 
EPA's  evaluation  are  contained  in  the 


Technical  Support  Document  (TSD) 
accompanying  this  rulemaking.  Copies 
of  the  TSD  are  available  upon  request 
bom  the  EPA  Regional  Office  listed  in 
the  ADDRBSSES  section  of  this  document. 

n.  Final  Action 

EPA  is  approving  the  Commonwealth 
of  Virginia's  111(d)  plan  for  the  control 
of  total  reduced  sulftir  emissions  &t>m 
Kraft  pulp  mills. 

EPA  is  approving  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  111(d)  plan 
should  adverse  or  critical  comments  be 
filed.  This  rule  will  be  effective 
November  9, 1998,  without  further 
notice  unless  the  Agency  receives 
adverse  comments  by  October  8. 1998. 
If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  wrill 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  rule. 
Parties  interested  in  commenting  on  this 
rule  should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  November  9. 1998,  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

m.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  bom  E.0. 12866  review.  The  final 
rule  is  not  subject  to  E.0. 13045, 
entitled  "Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.0. 12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et.  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jiuisdiction  over 
populations  of  less  than  50.000.  State 


plan  approvals  imder  secticm  111  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  approve  requirements  that 
the  State  is  already  imposing.  Therefore, 
because  the  federal  action  to  approve 
the  state  plan  does  not  impose  any  new 
requirements.  EPA  certifies  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  Federal-State 
relationship  imder  the  Act.  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  State  plans  on  such  grounds. 
See  Union  Electric  Co.  v.  U.S.  EPA,  427 
U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  EPA  has 
determined  that  the  approval  action 
promulgated  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  pre-existing 
requirements  under  State  or  local  law. 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  bom  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 


the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publicBtim  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  S  U.S.C 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  approving  The 
Commonwealth  of  Vii-ginia's  111(d) 
plan  for  Kraft  pulp  mills  must  be  filed 
in  the  United  States  Court  of  Appeals 
for  the  appropriate  circuit  by  Nobember 
9, 1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection.  Air 
pollution  control.  Reporting  and 
recordkeeping  requirements.  Total 
reduced  sulfur. 

Dated:  August  27, 1998. 
Thomas  C  Vohaggio. 
Acting  Regional  Administrator,  EPA  Region 

m. 

40  CFR  Part  62  is  amended  as  follows: 

PART  62— [AMENDED] 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  W— Virginia 

2.  Under  existing  heading,  §62.11610 
is  added  to  read  as  follows: 

Total  Reduced  Sulfur  Emissioiis  From 
Existing  Kraft  Pulp  Mills 

162.11610    Mentlflcattonofplaa 

(a)  Tide  of  Plan.  Commonwealth  of 
Virginia  State  Implementation  Plan 
under  section  111(d)  plan  for  the 
Designated  Facility— Kraft  Pulp  Mills. 
(bfThe  plan  was  officially  submitted 
by  the  Executive  Director  of  the 
Department  of  Virginia  Department  of 
Air  Pollution  Control,  on  May  15. 1990. 
(c)  Identification  of  sources.  The  Plan 
includes  the  following  Kraft  Pulp  Mills: 

(1)  Chesapeake  Corporation.  West 
Point; 

(2)  Stone  Container  Corporation, 
Hopewell; 

(3)  Union  Camp  Corporation, 
Fraiiklin;  and 
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(4)  Westvaco  Corporation,  Covington. 

(d)  Article  13, 9  VAC— 40— 1690, 
Section  120-04-1304  (Standard  for  total 
reduced  sulfur),  effective  October  1, 
1989.  This  plan  was  submitted  on  May 
15, 1990  by  the  Commonwealth  of 
Virginia. 

[FR  Doc.  98-23888  Filed  9-4-98;  8:45  am] 
BtLUNQCOOei 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  301-10 
[FTR  Amendment  73] 
PIN  3090-AQ75 

Federal  Travel  Regulation;  Privately 
Owned  Vehicle  Mileage 
Reimbursement 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 

action:  Final  rule. 

summary:  This  final  rule  increases  the 
mileage  reimbursement  rates  for  use  of 
a  privately  owned  vehicle  (POV)  on 
official  travel  to  reflect  current  costs  of 
operation  as  determined  in  cost  studies 
conducted  by  the  General  Services 
Administration  (GSA).  The  governing 
regulation  is  revised  to  increase  the 
mileage  allowance  for  advantageous  use 
of  a  privately  owned  airplane  from  85  to 
88  cents  per  mile,  the  cost  of  operating 
a  privately  owned  automobile  irom  31 
to  32.5  cents  per  mile,  and  the  cost  of 
operating  a  privately  owned  motorcycle 
from  25  to  26  cents  per  mile. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  September  8, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Devoanna  R.  Reels,  General  Services 
Administration,  Travel-and 
Transportation  Management  Policy 
Division  (MTT),  Washington,  DC  20405, 
telephone  202-501-3781. 

SUPPLEMENTARY^NFORMATION:  GSA  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
piuposes  of  E.O.  12866  of  September  30, 
1993.  This  final  rule  is  not  required  to 
be  published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply.  The  Paperwork  Reduction  Act 
does  not  apply,  because  the  proposed 
revisions  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  501  et  seq.  This  proposed  rule 
is  also  exempt  from  Congressional 


review  prescribed  under  5  U.S.C.  801. 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Subjects  in  41  CFR  Part  301-10 

Government  employees.  Travel  and 
transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  301-10  is 
amended  as  follows: 

PART  301-10— TRANSPORTATION 
EXPENSES 

1.  The  authority  citation  for  41  CFR 
part  301-10  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707;  40  U.S.C.  486(c); 
49  U.S.C  40118. 

2.  Section  301-10.303  is  amended  by 
revising  the  entries  for  "  Privately 
owned  airplane,"  "Privately  owned 
automobile,"  and  "Privately  owned 
motorcycle"  to  read  as  follows: 

§  301-10.303    What  am  I  reimbursed  when 
use  of  a  POV  is  detemilned  by  my  agency 
to  be  advantageous  to  the  Govemment? 

Your  reim- 
For  use  of  a—  bursement 

is— 


Privately  owned  airplane  '  88.0 

Privately  owned  automobile '  32.5 

Privately  owned  motorcycle '  26.0 

*  Cents  per  mile. 

Dated:  September  1, 1998. 
David  J.  Barram, 

A  dministrator  of  General  Services. 

General  Services  Administratioii;  Report  to 
Congress  on  the  Costs  of  Operating  Privately 
Owned  Vehicles 

Subparagraph  {b)(l)(A)  of  Section  5707  of 
Title  5,  United  States  Code,  requires  the 
Administrator  of  General  Services  to 
periodically  investigate  the  cost  to 
Govemment  employees  of  operating  privately 
owned  vehicles  (airplanes,  automobiles,  and 
motorcycles)  while  on  official  travel,  to 
report  the  results  of  the  investigations  to 
Congress,  and  to  publish  the  report  in  the 
Federal  Register.  This  report  is  being 
published  to  comply  with  the  requirements 
of  the  law. 

Dated:  September  1, 1998. 
David  J.  Barram. 
Administrator  of  General  Services. 

Report  to  Congress 

Subparagraph  (b)(1)(A)  of  Section 
5707  of  Title  5.  United  States  Code, 
requires  that  the  Administrator  of 
General  Services,  in  consultation  with 
the  Secretary  of  Transportation,  the 
Secretary  of  Defense,  and 
representatives  of  Govemment 
employee  organizations,  conduct 


periodic  investigations  of  the  cost  of 
operating  privately  owned  vehicles 
(airplanes,  automobiles,  and 
motorcycles)  to  Govemment  employees 
while  on  official  travel  and  report  the 
results  to  Congress  at  least  once  a  year. 
The  law  further  requires  that  a 
determination  of  the  average,  actual  cost 
per  mile  be  based  on  the  results  of  the 
investigation.  Such  figures  must  be 
reported  to  Congress  within  5  working 
days  after  the  determination  has  been 
made. 

Piusuant  to  the  requirements  of 
subparagraph  <b)(l)(A)  of  Section  5707 
of  Title  5.  United  States  Code,  the 
General  Services  Administration  (GSA) 
conducted  an  investigation  of  the  cost  of 
operating  privately  owned  automobiles, 
airplanes,  motorcycles,  and  consulted 
with  the  Secretaries  of  Defense, 
Transportation  and  representatives  of 
employee  organization  on  the  results. 
As  required,  GSA  is  reporting  the  results 
of  the  investigation  and  the  cost  per 
mile  determinations.  GSA's  cost  studies 
show  and  I  have  determined  the  per- 
mile  operating  costs  of  privately  owned 
vehicles  to  be  88  cents  for  airplanes, 
32.5  cents  for  automobiles,  and  26  cents 
for  motorcycles. 

I  will  issue  a  regulation  to  increase 
the  cturent  85  to  88  cents  for  privately 
owned  airplanes,  31  to  32.5  cents  for 
privately  owned  automobiles,  and  the 
current  25  to  26  cents  for  privately 
owned  motorcycles. 

This  report  on  the  cost  of  operating 
privately-owned  vehicles  will  be 
published  in  the  Federal  Register.      — . 

[FR  Doc.  98-24019  Filed  9-4-98;  8:45  am] 

BILUNO  CODE  8820-M-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[MD  Docltet  No.  98-36;  FCC  98-1  iq 

Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1998 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
portions  of  the  Commission's  mles  that 
were  published  in  the  Federal  Register 
of  July  1, 1998  (63  FR  35847). 
EFFECTIVE  DATE:  September  8, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Johnson,  Office  of  Managing 
Director,  (202)  418-0445. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Conununications  Commission 
published  a  document  establishing  rules 


for  assessment  and  collection  of 
regulatory  fees  in  the  Federal  Register 
of  July  1, 1998  (63  FR  35847).  In  mle  FR 
Doc.  98-17222,  published  on  July  1, 
1998,  (63  FR  35847)  make  the  following 
corrections: 

1.  On  page  35873,  in  the  table  labeled 
"Attachment  F-FY  1998  Schedule  of 
Regulatory  Fees"  and  xmder  the  first 
column  labeled  "Fee  Category,"  line  12 
is  corrected  to  read  as  follows: 

CMRS  Mobile  Services  (per  unit)  (47 
CFR  Parts  20,  22,  24,  27.  80  and  90). 

2.  On  page  35873,  in  the  table  labeled 
"Attachment  F-FY  1998  Schedule  of 
Regulatory  Fees"  and  imder  the  first 
column  labeled  "Fee  Category,"  line  13 
is  corrected  to  read  as  follows: 

CMRS  Messaging  Services  (per  unit) 
(47  CFR  Parts  20,  22,  24  and  90). 

3.  On  page  35874,  in  the  table  labeled 
"Attachment  G-Comparison  Between  FY 
1997  and  FY  1998  Proposed  and  Final 
Regulatory  Fees-Continued"  and  imder 
the  first  coliunn  labeled  "Fee  Category," 
line  5  is  corrected  to  read  as  follows: 

CMRS  Mobile  Services  (per  unit)  (47 
CFR  Parts  20,  22,  24,  27,  80  and  90). 

4.  On  page  35874,  in  the  table  labeled 
"Attachment  G-Comparison  Between  FY 
1997  and  FY  1998  Proposed  and  Final 
Regulatory  Fees-Continued"  and  \mder 
the  first  column  labeled  "Fee  Category," 
line  6  is  corrected  to  read  as  follows: 

CMRS  Messaging  Services  [formerly 
One-Way  Paging]  (per  unit)  (47  CFR 
Parts  20,  22,  24  and  90). 

5.  On  page  35876,  in  the  second 
colimin,  paragraph  14.,  the  sentence 
beginning  in  the  middle  of  line  19  is 
corrected  to  read: 

While  specific  mles  pertaining  to 
each  covered  service  remain  in  separate 
parts  22,  24,  27,  80  and  90,  general  mles 
for  CMRS  are  contained  in  part  20. 
CMRS  Mobile  Services  will  include: 
Specialized  Mobile  Radio  Service  (part 
90);^'**  Personal  Commimications 
Services  (part  24);  Public  Coast  Stations 
(part  80);  Public  Mobile  Radio  (Cellular, 
800  MHz  Air-Ground  Radiotelephone, 
and  Offshore  Radio  Services)  (part  22); 
and  Wireless  Communications  Services 
(part  27). 

Federal  CommunicaUons  Conunission. 
William  F.  Caton. 
Deputy  Secretary. 

IFR  Doc.  98-23965  Filed  9-4-98;  8:45  am] 
BILUNQ  OOOE  a712-«1-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  246 
[DFARS  Gate  97-0038] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Quality 
Assurance  Antoiig  North  Atlantic 
Treaty  Organization  Countries 

AGBICY:  Department  of  Defense  (DoD). 
ACTION:  Correction  to  final  rule. 


summary:  The  Department  of  Defense  is 

isstdng  a  correction  to  the  final  mle 

published  at  63  FR  43890,  August  17, 

1998. 

EFFECTIVE  DATE:  August  17, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Defense  Federal  Acquisition  Regulations 

Council,  Attn:  Ms.  Michele  Peterson, 

PDUSD  (A&T)  DP  (DAR),  IMD  3D139. 

3062  Defense  Pentagon.  Washington.  DC 

20301-3062. 

Correction 

In  the  issue  of  Monday.  August  17. 
1998,  on  page  43890,  in  the  third 
column,  amendatory  instruction  2  is 
corrected  by  removing  the  reference 
"225.78"  and  inserting  in  its  place  the 
reference  "225.8". 
Michele  P.  Peterson, 
Executive  Editor,  Defense  Acquisition 
Regulations  Council. 
[FR  Doc.  98-23975  Filed  0  4  98;  8:45  ami 

BILUNQ  CODE  5000  04  M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  971208297-8054-02;  i.D. 
090298A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  In  Statistical 
Area  610  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
810  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  1998  total  allowable  catch  (TAC)  of 
pollock  in  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  2. 1998,  until 
2400  hrs,  A.l.t.,  December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 


SUPPLEMBITARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Finery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §  679.20(c)(3)(ii). 
the  Final  1998  Harvest  Specifications  of 
Groundfish  for  the  GOA  (63  FR  12027. 
March  12. 1998)  established  the  amount 
of  the  1998  TAC  of  pollock  in  Statistical 
Area  610  of  the  GOA  as  29.790  meU-ic 
tons  (mt). 

In  accordance  with  §  679.20(d)(l)(i). 
the  Administrator.  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1998  TAC  for 
pollock  will  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  29,590  mt. 
and  is  setting  aside  the  remaining  200 
mt  as  bycatch  to  support  other 
anticipated  groundfish  fisheries.  In 
accordance  with  §679.20(d)(l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  has  been 
reached.  Consequently.  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  610  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
firom  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1998  TAC  of  pollock 
for  Statistical  Area  610  of  the  GOA.  A 
delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  Further  delay  would  only  result 
in  overharvest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  should  not  be  delayed  for  30 
days.  Accordingly,  imder  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  2, 1998. 
Bruce  M  orehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-24023  Filed  9-2-98;  1:49  pmj 
nUMQ  COOE  3S1»-a-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRParteO 
RIN  3150-nAE40 

Clarification  of  the  Assessment 
Requirements  for  the  Siting  Criteria 
and  Performance  Objectives 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule:  Withdrawal. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  is  withdrawing  a 
proposed  rule  that  would  clarify 
uncertainties  in  regulations  that  contain 
generic  criteria  governing  the  disposal 
of  high-level  radioactive  wastes  (HLW) 
in  geologic  repositories.  Because  the 
NRC  is  developing  site-specific  disposal 
regulations  for  Yucca  Mountain, 
Nevada,  consistent  with  the  Energy 
Policy  Act  of  1992  (EnPA),  the  proposed 
rule  is  being  withdrawn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  P.  Kotra,  Performance  Assessment 
and  High-Level  Waste  Integration 
Branch,  Division  of  Waste  Management, 
OfHce  of  Nuclear  Material  Safety  and 
Safeguards,  Nuclear  Regulatory 
Commission,  11545  Rockville  Pike, 
Rockville,  Maryland  20852-2738. 
Telephone  301/415-6674.  E-mail 
JPK@NRC.GOV. 

SUPPLEMENTARY  INFORMATION:  Existing 
NRC  regulations  at  10  CFR  part  60, 
initially  issued  in  1983,  contain  generic 
criteria  governing  the  disposal  of  HLW 
in  a  geologic  repository.  On  July  9, 1993 
(58  FR  36902),  the  NRC  pubUshed,  for 
public  comment,^  proposed  amendments 
intended  to  clarify  certain  regulatory 
imcertainties  in  those  regulations 
related  to  the  investigation  and 
evaluation  of  potentially  adverse 
conditions  at  potential  repository  sites. 
The  public  comment  period  ended  on 
October  7, 1993. 

In  anticipation  of  the  results  of  a 
National  Academy  of  Science  (NAS) 
study  undertaken  in  response  to  the 
EnPA,  as  well  as  Congressional  activity 


with  respect  to  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended,  the 
Commission  decided  not  to  issue  a  final 
rule  and  directed  the  NRC  staff  to 
withdraw  the  proposed  rulemaking  and 
reconsider  the  need  for  it  when  the 
legislative  environment  had  stabilized. 
The  purpose  of  this  Federal  Register 
notice  is  to  announce  the  NRC's 
withdrawal  of  this  proposed  rule. 

At  present,  the  NRC  staff  has 
considered  and  is  implementing  a 
strategy  for  developing  site-specific 
disposal  regulations  that  would  apply 
solely  to  the  proposed  geologic 
repository  at  Yucca  Mountain,  and  is 
deferring  the  updating  of  10  CFR  part  60 
generic  requirements  to  a  later  date. 
These  site-specific  regulations  will  be 
promulgated  consistent  with  EnPA, 
which  also  requires  the  Enviroimiental 
Protection  Agency  to  issue  radiation 
standards  for  a  geologic  repository  at 
Yucca  Mountain,  based  on  and 
consistent  writh  the  1995  findings  and 
recommendations  of  the  NAS.  A 
proposed  rule  will  be  published  for 
public  comment  by  the  end  of  the 
calendar  year. 

The  NRC  staffs  strategy  for 
developing  the  site-specific  disposal 
regulations  for  Yucca  Moimtain  can  be 
found  in  a  Conunission  Paper, 
designated  SECY-97-300,  that  is  dated 
December  24, 1997.  This  strategy  was 
approved  by  the  Commission  in  an  SRM 
dated  March  6, 1998.  The  Commission 
Paper,  the  SRM,  and  associated 
doctunents  are  available  for  public 
inspection  and/or  copying  at  the  NRC 
Public  Document  Room  located  at  2120 
L  Street  (lower  level),  NW,  Washington, 
DC  20012-7082.  Telephone:  202-512- 
2249. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  August,  1998. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle, 
Secretary  of  the  Commission. 
(FR  Doc.  98-24007  Filed  9-4-98;  8:45  am] 

BILLING  CODE  7SM-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-217-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  Viscount  744, 745, 
745D,  and  810  Series  Airplanes 

AQENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  British 
Aerospace  Model  Viscount  700,  800, 
and  810  series  airplanes,  that  currently 
requires  repetitive  inspections  to  detect 
cracks  and  corrosion  in  the  inboard  and 
outboard  engine  nacelle  structures  on 
the  wings;  replacement  of  any  cracked 
fittings  and  mating  struts;  and  treatment 
or  replacement  of  any  corroded  fittings 
or  struts.  This  action  would  require 
repetitive  inspections  to  detect  cracking 
or  corrosion  of  the  eye  end  fittings  of  the 
outboard  engine  lower  support  or  of  the 
bore  of  the  taper  pin  holes,  and  repair, 
if  necessary.  This  action  also  would 
limit  the  applicability  of  the  existing 
AD.  This  proposal  is  prompted  by 
reports  of  cracked  and  separated  lower 
eye  end  fittings.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
detect  and  correct  cracking  of  the  eye 
end  fittings  of  the  outboard  engine 
lower  support,  which  could  result  in 
reduced  structural  integrity  of  the 
engine  nacelle  support  structures. 
DATES:  Comments  must  be  received  by 
October  8, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
217-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
Limited,  Chadderton  Division, 
Engineering  Support,  Greengate. 
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Middleton,  Manchester  M24  ISA, 
England.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argmnents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conmients,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  vdll  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-217-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-217-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  September  10, 1990,  the  FAA 
issued  AD  90-20-17,  amendment  39- 
6744  (55  FR  38539,  September  19, 
1990),  applicable  to  all  British 
Aerospace  Model  Viscount  700, 800, 
and  810  series  airplanes,  to  require 
repetitive  visual,  x-ray,  ultrasonic,  and 
dye  penetrant  inspections  to  detect 
cracks  and  corrosion  in  the  inboard  and 


outboard  engine  nacelle  structures  on 
the  left  and  right  wings;  replacement  of 
any  cracked  fittings  and  mating  stmts; 
and  treatment  or  replacement  of  any 
corroded  fittings  or  struts.  That  action 
was  prompted  by  reports  indicating  that 
nacelle  lower  eye  end  fittings  had 
cracked  and  separated  due  to  fatigue 
failure  or  stress  corrosion.  The 
requirements  of  that  AD  are  intended  to 
detect  and  correct  fatigue  or  stress 
corrosion  cracking  of  the  nacelle  lower 
eye  end  fittings,  which  could  result  in 
reduced  structiu-al  integrity  of  the 
engine  nacelle  support  structures. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  90-20-17, 
the  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  has  determined 
that  long-term  continued  operational 
safety  would  be  better  assured  by  using 
eddy  current  inspections,  rather  than 
visual,  x-ray,  ultrasonic,  and  dye 
penetrant  inspections,  to  detect  cracking 
and  corrosion  in  engine  nacelle  support 
structures.  British  Aerospace  has  issued 
new  service  information  to  reflect  this 
determination. 

Explanation  of  Relevant  Service 
Information 

British  Aerospace  has  issued 
Preliminary  Technical  Leaflet  (PTL)  No. 
326,  Issue  2,  including  Appendices  1 
and  2,  all  dated  December  1, 1994  (for 
Model  Viscount  744,  745.  and  745D 
series  airplanes).  British  Aerospace  also 
has  issued  PTL  197.  Issue  3,  including 
Appendices  1  and  2,  all  dated 
November  20, 1993  (for  Model  Viscount 
810  series  airplanes).  Those  PTL's 
describe  procedures  for  repetitive  eddy 
current  inspections  to  detect  cracking  or 
corrosion  of  the  eye  end  fittings  of  the 
outboard  engine  lower  support  and  of 
the  bore  of  the  taper  pin  holes  in  the 
engine  nacelle  subframes,  tubes,  and 
fittings.  The  CAA  classified  these  PTL's 
as  mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

These  airplane  models  are 
manufactiu^d  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  §  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 


for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Ride 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  90-20-17  to  require  new 
repetitive  eddy  current  inspections  to 
detect  cracking  or  corrosion  of  the  eye 
end  fittings  of  the  outboard  engine 
lower  support  or  of  the  bore  of  the  taper 
pin  holes,  and  repair,  if  necessary.  The 
proposed  AD  also  would  limit  the 
applicability  of  the  existing  AD.  The 
actions  would  be  required  to  be 
accomplished  in  accordsmce  with  the 
PTL's  described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Preliminary  Technical  Leaflets 

Operators  should  note  that,  although 
the  PTL's  specify  that  the  manufacturer 
may  be  contacted  for  disposition  of 
repair  conditions,  this  proposal  would 
require  the  repair  of  those  conditions  to 
be  accomplished  in  accordance  with  a 
method  approved  by  either  the  FAA,  or 
the  CAA  (or  its  delegated  agent).  In  light 
of  the  type  of  repair  that  would  be 
required  to  address  the  identified  unsafe 
condition,  and  in  consonance  with 
existing  bilateral  airworthiness 
agreements,  the  FAA  has  determined 
that,  for  this  proposed  AD,  a  repair 
approved  by  either  the  FAA  or  the  CAA 
would  be  acceptable  for  compliance 
with  this  proposed  AD. 

Explanation  of  Revisions  to 
Applicability 

The  applicability  of  the  proposed  AD 
has  been  reduced  to  include  only  Model 
Viscount  744,  745,  and  745D  series 
airplanes  on  which  British  Aerospace 
Modification  D3227  has  not  been 
accomplished,  and  Model  Viscount  810 
series  airplanes,  on  which  British 
Aerospace  Modification  FG  2103  has 
not  been  accomplished.  This  change  is 
necessary  to  incorporate  restrictions  to 
the  effectivity  of  the  PTL's  that  are 
specified  in  the  Compliance  paragraph 
of  each  PTL. 

Other  Relevant  Rulemaking 

The  FAA  previously  has  issued  AD 
98-12-17,  amendment  39-10444  (63  FR 
31347,  June  9, 1998),  which  is 
applicable  to  all  British  Aerospace 
Model  Viscount  744,  745,  745D,  and  810 
series  airplanes.  That  AD  requires 
repetitive  inspections  to  detect  cracking 
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and  corrosion  of  components  of  the 
engine  nacelle  subframe  structure; 
corrective  action,  if  any  cracking  or 
corrosion  is  found;  and  replacement  of 
any  component  that  has  reached  its  life 
limit  with  a  new  or  serviceable 
component.  That  AD  references  British 
Aerospace  Viscount  Alert  Preliminary 
Technical  Leaflet  (PTL)  500,  dated 
January  1, 1993;  including  Appendices 
1  through  4  inclusive,  dated  November 
1992,  and  Appendix  5,  dated  October 
1992;  as  the  appropriate  sources  of 
service  information  for  accomplishment 
of  the  actions  required  by  AD  98-12-17. 
PTL  500  superseded  and  canceled 
British  Aerospace  Viscount  Alert  PTL 
No.  122,  Issue  4,  and  British  Aerospace 
Viscount  Alert  PTL  No.  258,  Issue  4, 
which  were  referenced  in  AD  90-20-17 
as  appropriate  sources  of  service 
information  for  accomplishment  of 
certain  actions  required  by  that  AD.  For 
this  reason,  those  actions  would  not  be 
mandated  by  this  new  proposed  AD. 

Cost  Impact 

There  are  approximately  29  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD. 

The  new  eddy  current  inspections 
that  are  proposed  in  this  AD  action 
would  take  approximately  2  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$3,480,  or  $120  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accompHsh  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6744  (55  FR 
38539,  September  19. 1990),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

British  Aerospace  Regional  Aircraft  Limited 
(Formerly  British  Aerospace 
Commercial  Aircraft  Limited,  Vickers- 
Armstrongs  Aircraft  Limited):  Docket 
98-NM-217-AD.  Supersedes  AD  90-20- 
17,  amendment  39-6744. 
Applicability:  Model  Viscount  744,  745. 
and  745D  series  airplanes,  on  which  British 
Aerospace  Modification  D3227  has  not  been 
accomplished;  and  Model  Viscount  810 
series  airplanes,  on  which  British  Aerospace 
Modification  FG  2103  has  not  been 
accomplished;  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  Of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  of  the  eye 
end  fittings  of  the  outboard  engine  lower 
support,  which  could  result  in  reduced 


structural  integrity  of  the  engine  nacelle 
support  structures,  accomplish  the  following: 

(a)  Perform  an  eddy  current  inspection  to 
detect  cracking  or  corrosion  of  the  eye  end 
fittings  of  the  outboard  engine  lower  support, 
or  of  the  bore  of  the  taper  pin  holes,  in 
accordance  with  the  Accomplishment 
Instructions  of  British  Aerospace  Preliminary 
Technical  Leaflet  (PTL)  No.  326,  Issue  2, 
including  Appendices  1  and  2,  all  dated 
December  1, 1994  (for  Model  Viscount  744, 
745,  and  745D  series  airplanes);  or  PTL  197. 
Issue  3,  including  Appendices  1  and  2,  all 
dated  November  20. 1993  (for  Model 
Viscount  810  series  airplanes);  at  the 
applicable  time  specified  in  either  paragraph 
(a)(1)  or  (a)(2)  of  this  AD.  Thereafter,  repeat 
the  inspection  at  intervals  not  to  exceed  900 
landings. 

(1)  For  Model  Viscount  744.  745,  and  7450 
series  airplanes:  Inspect  within  3  months 
after  the  effective  date  of  this  AD. 

(2)  For  Model  Viscount  810  series 
airplanes:  Inspect  within  900  landings  after 
the  last  inspection  performed  in  accordance 
with  PTL  197.  Issue  2,  dated  July  10, 1992; 
or  within  3  months  after  the  eHiective  date  of 
this  AD,  whichever  occurs  later. 

(b)  If  any  cracking  is  found  during  any 
inspection  performed  in  accordance  with 
paragraph  (a)  of  this  AD,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager.  International 
Branch.  ANM-116.  FAA,  Transport  Airplane 
Directorate;  or  the  Civil  Aviation  Authority 
(or  its  delegated  agent). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
September  1. 1998. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-24064  Filed  9-4-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-109-AD] 

RiN  2120-nAA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-80  Series 
Airplanes,  Model  MD-88  Airplanes,  and 
Model  MD-90-30  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  propoeed  rulemaking 

(NPRM). 

SUMMARY:  lliis  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDoimell  Douglas  Model  DC- 
9-80  series  airplanes,  Model  MD-88 
airplanes,  and  Model  MD-90-30 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  cracking 
of  the  main  landing  gear  (MLG)  shock 
strut  pistons,  and  replacement  of  a 
cracked  piston  vnth  a  new  or 
serviceable  part.  This  proposal  is 
prompted  by  reports  indicating  that, 
while  an  airplane  was  positioned  on  the 
taxiway.  the  right  MLG  shock  strut 
piston  failed  due  to  fatigue  cracking. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  detect  and  correct 
such  fatigue  cracking,  which  could 
result  in  failure  of  the  piston,  and 
consequent  damage  to  the  airplane 
structure  or  injury  to  the  passengers  and 
flightcrew. 

DATES:  Comments  must  be  received  by 
October  23, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  9S-NM- 
109-AD.  1601  Land  Avenue.  SW., 
Renton,  Wa^ngton  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
pjn..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
The  Boeing  Company,  Douglas  Products 
Division,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846. 
Attention:  Technical  Publications 
Business  Administration.  Dept.  C1-L51 
(2-60).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington,  or  at 
the  FAA,  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 


Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Bandley,  Aerospace  Engineer, 
Airfi-ame  Branch,  ANM-120L,  FAA, 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood. 
Cahfomia  90712-4137;  telephone  (562) 
627-5237;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  b«  changed  in  light 
of  the  conunents  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  98-NM-109-AD."  The 
postcard  v^ll  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-109-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  of 
failure  of  the  shock  strut  piston  of  the 
right  main  landing  gear  (MLG)  while  a 
McDonnell  Douglas  Model  DG-9-80 
series  airplane  was  positioned  on  the 
taxiway.  (A  similar  incident  also 
occurred  in  1991.)  The  report  indicated 
that  the  affected  piston  on  the  airplane 
had  accumulated  22,484  total  flight 
cycles.  Investigation  revealed  that  the 
cause  of  this  failiue  was  attributed  to  a 


large  fatigue  crack  that  had  propagated 
across  the  bottom  of  the  MLG  shock 
strut  piston.  The  crack  initiated  near  the 
jackball,  which  is  located  on  the  bottom 
of  the  MLG  shock  strut  piston  and  is 
used  by  operators  to  jack  up  the 
airplane.  This  condition,  if  not 
corrected,  could  resiUt  in  failiire  of  the 
MLG  shock  strut  piston,  and  consequent 
damage  to  the  airplane  structure  or 
injury  to  the  passengers  and  flightcrew. 

The  subject  area  on  certain 
McDonnell  Douglas  Model  MD-«8 
airplanes  and  Model  MD-90-30 
airplanes  is  identical  to  that  of  the 
affected  Model  DC-9-60  series 
airplanes.  Therefore,  all  of  these 
airplanes  may  be  subject  to  the  same 
luuale  conditicm. 

Explanation  of  Relevant  Stmncm 
Infoimation 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletins  MD80-32A308.  dated  March 
5, 1998,  and  MD80-32A308,  Revision 
01,  dated  May  12, 1998  (for  Model  DC- 
9-81  (MD-81).  DC-9-82  (MD-82),  DC- 
9-83  (MD-83),  and  DC-9-87  (MD-87) 
series  airplanes,  and  Model  MD-88 
airplanes]:  and  MD9O-32A030,  dated 
March  26, 1998.  and  MD90-32A030, 
Revision  01,  dated  May  11, 1998  (for 
Model  MD-90-30  airplanes).  These  alert 
service  bulletins  describe  procedures  for 
repetitive  fluorescent  dye  penetrant  and 
fluorescent  magnetic  particle 
inspections  to  detect  cracking  of  the 
MLG  shock  strut  piston,  and 
replacement  of  any  cradced  piston  with 
a  new  or  serviceable  part. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actitms 
specified  in  the  alert  sovice  bulletins 
described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  bas  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  ujisafie  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Cost  Impact 

There  are  approximately  1.250 
airplanes  of  the  affected  design  in  the 
woridwide  fleet  The  FAA  estimates  that 
828  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
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would  take  approxiinately  4  work  hours 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AO  on  U.S. 
operators  is  estimated  to  be  $198,720,  or 
$240  per  airplane,  per  inspection  cycle. 

The  cost  impact  ngiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  not  adopted. 

Should  an  operator  be  required  to 
accomplish  the  proposed  replacement  of 
an  MLG  shock  strut  piston,^  it  would 
take  approximately  16  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $107,070  per  airplane. 
Based  on  these  figiues,  the  cost  impact 
of  the  replacement  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$108,030  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  al)ove,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regiilations    . 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  9a-NM-109- 
AD. 

Applicability:  Model  DC-9-81  (MD-61), 
DC-9-82  (MD-82),  DC-9-83  (MD-83).  and 
DC-9-67  (MD-87)  series  airplanes,  and 
Model  MD-88  airplanes,  as  listed  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-32A308,  Revision  01,  dated  May  12, 
1998;  and  Model  MD-90-30  airplanes,  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD9O-32A030.  Revision  01,  dated 
May  11. 1998;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  beea 
modified,  altered,  or  repaired  in  the  area 
subiect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected,  the  • 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effsct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  detect  and  correct  fiitigue  cracking  of 
the  main  landing  gear  (MLG)  shock  strut 
pistons,  which  could  result  in  failure  of  the 
piston,  and  consequent  damage  to  the 
airplane  structure  or  injury  to  the  passengers 
and  flightcrew,  accomplish  the  following: 

(a)  Perform  fluorescent  dye  penetrant  and 
fluorescent  magnetic  particle  insp^sctions  to 
detect  cracking  of  an  MLG  shock  strut  piston, 
in  accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD8O-32A308,  dated  March 
5, 1998,  or  MD8O-32A30a.  Revision  01, 
dated  May  12. 1998  [for  Model  DC-9-81 
(MD-81),  DC-9-82  (MD-62),  DC-9-83  (MD- 
83),  and  DC-9-87  (MD-87)  series  airplanes, 
and  Model  MD-88  airplanes);  or  MD90- 
32A030,  dated  March  26, 1998,  or  MD90- 
32A030.  Revision  01.  dated  May  11, 1998  (for 
Model  MD-90-30  airplanes);  as  applicable. 
Perform  the  inspections  at  the  later  of  the 
times  specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD. 

(1)  Prior  to  the  accumulation  of  10,000 
total  landings  on  an  MLG  shock  strut  piston, 
or  within  6  months  after  the  efiective  date  of 
this  AD,  whichever  occurs  later. 

(2)  Within  2,500  landings  after  a  major 
overhaul  and  initial  inspection  of  the  MLG 
shock  strut  piston  accomplished  prior  to  the 


effective  date  of  this  AD.  in  accordance  with 
McDonnell  Douglas  All  Operator  Letter  9- 
2153  [for  Model  DC-»-61  (MD-81).  DC-9-82 
(MD-82),  DG-9-83  (MD-83),  and  DC-9-87 
(MD-87)  series  airplanes,  and  Model  MD-88 
airplanes],  or  McDonnell  Douglas  Component 
Maintenance  Manual,  Chapter  32-17-01  (for 
Model  MD-90-30  airplanes). 

(b)  Condition  1.  If  any  cracking  is  detected, 
prior  to  further  flight,  replace  any  cracked 
MLG  shock  strut  piston  with  a  new  or 
serviceable  piston,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-32A308,  dated  March  5, 1998,  or 
MD80-32A308.  Revision  01,  dated  May  12, 
1998  [for  Model  DC-9-81  (MD-81),  DC-9-62 
(MD-82),  DC-9-83  (MD-63),  and  DC-9-87 
(MD-87)  series  airplanes,  and  Model  MD-88 
airplanes);  or  MD90-32A030,  dated  March 
26, 1998,  or  MD90-32A030,  Revision  01, 
dated  May  11, 1998  (for  Model  MD-90-30 
airplanes);  as  applicable.  Repeat  the 
fluorescent  dye  penetrant  and  fluorescent 
magnetic  particle  inspections  thereafter  at 
intervals  not  to  exceed  2,500  landings. 

(c)  Condition  2.  If  no  cracking  is  detected, 
repeat  the  fluorescent  dye  penetrant  and 
fluorescent  magnetic  particle  inspections 
thereafter  at  intervals  not  to  exceed  2,500 
landings,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MD80- 
32A308,  dated  March  5, 1998,  or  MD80- 
32A308,  Revision  01,  dated  May  12, 1998  (for 
Model  DC-9-81  (MD-81),  DC-9-82  (MD-82). 
DC-9-83  (MD-83).  and  DC-9-87  (MD-67) 
series  airplanes,  and  Model  MD-88 
airplanes);  or  MD9O-32A030,  dated  March 
26, 1998,  or  MD90-32A030,  Revision  01, 
dated  May  11, 1998  (for  Model  MD-90-30 
airplanes);  as  applicable. 

(d)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  a 
replacement  MLG  shock  strut  piston,  part 
number  5935347-S09.  -511,  or  -513,  or  an 
MLG  assembly  fiom  an  operator's  spares 
inventory,  unless  those  components  have 
been  inspected  in  accordance  with  the 
requirements  specified  by  paragraph  (a)  of 
this  AD. 

(e)  An  altemativa  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on 
September  1,1998. 
Darrell  M.  Pedereon, 
.  Aciing  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-24063  Filed  &-4-98;  8:45  am] 
BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-Niyi-129-AD] 

RIN  2120-nAA64 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  and  Model 
Avro  146-RJ  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  BAe 
146  and  Model  Avro  146-RJ  series 
airplanes.  This  proposal  would  require 
a  one-time  measurement  to  determine 
the  thickness  of  the  outer  Unks  of  the 
side  stays  of  the  main  landing  gear 
(MLG),  and  corrective  actions,  if 
necessary.  This  proposal  also  would 
provide  for  replacement  of  a  thin  outer 
link  with  a  new  or  serviceable  part  in 
lieu  of  certain  follow-on  inspections. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  cracking  of  the 
outer  links  of  the  side  stays  of  the  MLG, 
which  could  result  in  increased  braking 
distance  diuing  landing,  and 
consequent  runway  overrun. 
DATES:  Comments  must  be  received  by 
October  8, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
129-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fit>m 
AI(R)  American  Support ,  Inc.,  13850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 


examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nile  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  v\all  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Do(^et. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-129-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-129-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  British  Aerospace  Model  BAe 
146  and  Model  Avro  146-RJ  series 
airplanes.  The  CAA  advises  that  it  has 
received  a  report  of  cracking  on  the 
shoulder  of  two  outer  links  of  a  side  stay 
of  the  main  landing  gear  (MLG). 
Investigation  has  revealed  that  the 


insufficient  thickness  of  the  outer  links 
on  certain  Model  BAe  146  and  Model 
Avro  146-RJ  series  airplanes  causes 
them  to  be  susceptible  to  this  type  of 
cracking.  In  addition,  this  cracking  may 
have  been  aggravated  by  insufficient 
greasing  of  the  spherical  bearing,  which 
could  result  in  increased  stress  on  the 
side  stay  when  the  gear  is  in  transit. 
Such  cracking,  if  not  corrected,  could 
result  in  increased  braking  distance 
during  landing,  and  consequent  runway 
overrun. 

Explanation  of  Relevant  Service 
Information 

The  manu£actiu«r  has  issued  British 
Aerospace  Service  Bulletin  SB. 32-144, 
dated  December  11, 1996,  which 
describes  procedures  for  a  one-time 
measurement  to  determine  the  thickness 
of  the  outer  links  of  the  side  stays  of  the 
MLG.  The  measurement  involves 
placing  a  profile  gauge  over  the  thinnest 
section  of  the  outer  link  profile.  For 
outer  links  on  which  a  profile  gauge 
sUps  over  the  profile,  the  service 
bulletin  also  describes  procedures  for 
follow-on  repetitive  detailed  visual 
inspections  to  detect  cracking  of  the 
outer  links,  and  replacement  of  any 
cracked  outer  link  with  a  new  or 
serviceable  part. 

The  Britisn  Aerospace  service  bulletin 
references  Messier-Dowty  Service 
Bulletin  146-32-128,  dated  December  6, 
1996,  as  an  additional  source  of  service 
information  for  accomplishment  of  the 
measiu^ment. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
approved  Messier-Dowty  Service 
Bulletin  146-32-128,  dated  December  6, 
1996;  classified  British  Aerospace 
Service  Bulletin  SB.32-144,  dated 
December  11, 1996,  as  mandatory;  and 
issued  British  airworthiness  directive 
005-12-96  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
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certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  British  Aerospace  service  bulletin 
described  previously,  except  as 
discussed  below. 

DiCTerences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  unlike  the 
procedures  described  in  Messier-Oowty 
Service  Bulletin  14&-32-128  and  British 
Aerospace  Service  Bulletin  SB.32-144, 
this  proposed  AO  would  not  permit 
further  flight  if  cracks  are  detected  in 
the  outer  links  of  the  side  stays  of  the 
MLG.  The  FAA  has  determined  that, 
because  of  the  safety  implications  and 
consequences  associated  with  such 
cracking,  any  subject  outer  link  that  is 
found  to  be  cracked  must  be  replaced 
prior  to  further  flight. 

In  addition,  operators  should  note 
that,  for  airplanes  on  which  the  profile 
gauge  slips  over  the  top  edge  of  the 
outer  link  profile,  the  service  bulletins 
do  not  describe  a  terminating  action  for 
the  follow-on  repetitive  inspections  to 
detect  cracking  of  the  outer  links. 
However,  this  proposed  AO  would 
allow  replacement  of  a  thin  outer  link 
with  a  new  or  serviceable  part  in  lieu  of 
the  follow-on  inspections. 

Cost  Impact 

The  FAA  estimates  that  37  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AO.  It  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed 
measurement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  this 
figure,  the  cost  impact  of  the 
measurement  proposed  by  this  AO  on 
U.S.  operators  is  estimated  to  be  $2,220, 
or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AO 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AO  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
1 26 1 2 ,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  vuider  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  Regional  Aircrafl 

(Formeriy  British  Aerospace  Regional 
Aircraft  Limited,  Avro  International 
Aerospace  Division;  British  Aerospace, 
PLC;  British  Aerospace  Commercial 
Aircrafl  Limited):  Docket  97-NM-129- 
AD. 

Applicability:  Model  BAe  146  and  Model 
Avro  146-RJ  series  airplanes,  equipped  with 
side  stays  of  the  main  landing  gear  (MLG) 
having  part  numbers  (P/N)  listed  in  Messier- 
Dowty  Service  Bulletin  146-32-128,  dated 
December  6, 1996;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
si>ecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  outer  links  of 
the  side  stays  of  the  main  landing  gear 
(MLG),  which  could  result  in  increased 
braking  distance  during  landing,  and 
consequent  runway  overrun,  accomplish  the 
following: 

(a)  Within  500  landings  or  60  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  one-time  measurement  to 
determine  the  thickness  of  the  outer  links  of 
the  side  stays  of  the  MLG,  in  accordance  with 
British  Aerospace  Service  Bulletin  SB.32- 
144,  dated  December  11, 1996. 

Note  2:  The  British  Aerospace  service 
bulletin  references  Messier-Dowty  Service 
Bulletin  146-32-128.  dated  December  6, 
1996,  as  an  additional  source  of  service 
information  for  accomplishment  of  the 
measurement. 

(1)  If  the  profile  gauge  does  not  slip  over 
the  top  edge  of  the  outer  link  profile,  no 
further  action  is  required  by  this  AD. 

(2)  If  the  profile  gauge  slips  over  the  top 
edge  of  the  outer  link  profile,  prior  to  further 
fii^t,  accomplish  either  paragraph  (a)(2)(i)  or 
(a)(2)(ii)ofthisAD. 

(i)  Replace  the  outer  link  with  a  new  or 
serviceable  part  in  accordance  with  the 
service  bulletin.  After  replacement  of  the 
outer  link,  no  further  action  is  required  by 
this  AD. 

Note  3:  For  purposes  of  this  AD,  a 
"serviceable"  outer  link  is  defined  as  an 
outer  link  that  is  not  cracked  and  on  which 
a  profile  gauge  does  not  slip  over  the  top 
edge  of  the  profile,  as  described  in  the  service 
bulletin. 

(ii)  Perform  a  detailed  visual  inspection  to 
detect  cracking  of  the  outer  links  of  the  side 
stays  of  the  MLG,  in  accordance  with  the 
service  bulletin. 

(A)  If  no  cracking  is  detected,  repeat  the 
detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  4.000  landings. 

(B)  If  any  cracking  is  detected  dtiring  any 
detailed  visual  inspection  required  by  this 
AD,  prior  to  further  flight,  replace  the 
cracked  outer  link  with  a  new  or  serviceable 
part  in  accordance  with  the  service  bulletin. 
After  replacement  of  the  outer  link,  no 
further  action  is  required  by  this  AD. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  side 
stay  of  the  MLG  having  a  part  number  listed 
in  paragraph  l.A.  of  Messier-Dowty  Service 
Bulletin  146-32-128,  dated  December  6, 
1996;  unless  the  profile  gauge  does  not  slip 
over  the  profile  of  the  outer  links  of  the  side 
stay,  as  described  in  British  Aerospace 
Service  Bulletin  SB.32-144,  dated  December 
11, 1996. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  tlm)ugh  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  l>e  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  005-12-96. 

Issued  in  Renton,  Washington,  on 
September  1, 1998. 
Dartell  M.  P.ederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-24060  Filed  9-4-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  98-NM-223-AD] 

RIN2120-^A64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
a  one-time  detailed  visual  inspection  to 
detect  improperly  installed  or  frayed 
aileron  cables,  and  a  one-time  detailed 
visual  inspection  to  detect  improper 
identification  or  location  of  the  cable 
markers,  and  corrective  actions,  if 
necessary.  This  proposal  is  prompted  by 
a  report  that  an  aileron  cable  failed,  due 
to  improper  installation  onto  the  wrong 
groove  of  an  aileron  cable  drum.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  detect  and  correct  an 
improperly  installed  aileron  cable;  such 
installation  could  lead  to  the  failure  of 
the  aileron  cable,  and  consequent 
reduced  lateral  control  capability  of  the 
airplane. 


DATES:  Comments  must  be  received  by 
October  23, 1998. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  9a-NM- 
223-AO,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  L.  Anderson,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (425)  227-2771; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  oh  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envfronmental,  and  energy  aspects  of 
the  proposed  rule.  All  conmients 
submitted  will  be  avadlable,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-223-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-1G3.  Attention:  Rules  Docket  No. 
98-NM-223-AO,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  an  operator  of  a  Boeing 
Model  747  series  airplane  experienced  a 
failure  of  a  wing  aileron  control  cable 
(AA-11)  during  the  taxi-out  phase  of 
operations.  An  adjacent  aileron  cable 
(AB-13)  also  was  found  to  be  severely 
frayed.  An  investigation  attributed  the 
aileron  cable  failure  and  cable  fi^aying  to 
the  improper  installation  of  the  aileron 
cables  onto  the  aileron  cable  drum. 
Specifically,  the  improper  installation 
consisted  of  both  aileron  cables  being 
installed  into  the  wnrong  grooves  of  the 
aileron  cable  drum.  This  allowed  the 
aileron  cables  to  make  contact  vnth  the 
forward  guide  pin  of  the  aileron  cable 
drum,  which  in  turn  led  to  the  fraying 
of  the  cables. 

The  misrouting  of  the  aileron  cables 
on  the  incident  airplane  was  probably 
related  to  the  fact  that  certain  aileron 
cable  markers,  which  are  merely  decals 
that  the  manufacturer  uses  as  guides  for 
installation,  were  installed  incorrectly. 
Further  investigation  indicated  that  as 
many  as  eight  other  airplanes  also  had 
aileron  cable  markers  that  had  been 
installed  incorrectly.  In  addition,  at 
least  three  other  airplanes  have 
experienced  excessive  aileron  cable 
wear  due  to  misrouting  of  the  aileron 
cables  during  installation.  An 
improperly  installed  aileron  cable,  if  not 
corrected,  could  lead  to  the  eventual 
failure  of  an  aileron  cable,  and 
consequent  reduced  lateral  control 
capability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-27-2367, 
dated  June  25, 1998,  which  describes 
procedures  for  performing  a  one-time 
detailed  visual  inspection  to  detect 
improper  installation  or  fraying  of  the 
aileron  cables,  and  a  one-time  detailed 
visual  inspection  to  detect  improper 
identification  or  location  of  the 
associated  aileron  cable  markers,  and 
corrective  actions,  if  necessary.  The 
corrective  actions  include  replacing 
frayed  cables  with  new  cables,  and 
rerouting  misrouted  aileron  cables;  and 
replacing  any  incorrectly  installed 
aileron  cable  markers  with  new  markers. 


47448 


Federal  Register /Vol.  63,  No.  173/Tuesday,  September  8.  1998 /Proposed  Rules 


M^M  M£% 


47448 


Federal  Register/Vol.  63.  No.  173/Tuesday,  September  8.  19g8/Proposed  Rules 


Federal  Register/Vol.  63.  No.  173/Tuesday,  September  8,  1998 /Proposed  Rules 


47449 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously.  The  proposed  AD 
also  would  require  that  operators  report 
the  results  of  adverse  inspection 
findings  to  the  FAA. 

Cost  Impact 

There  are  approximately  1,053  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  228  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  9  work 
hours  per  airplane  to  accomplish  the 
proposed  detailed  visuid  inspections,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $123,120,  or 
$540  per  airplane. 

The  cost  impact  figiire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39  AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  98-NM-223-AD. 

Applicability:  Model  747  series  airplanes, 
line  numbers  1  through  1129  inclusive, 
excluding  line  number  1122;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  an  improperly 
installed  aileron  cable,  which  could  lead  to 
the  failure  of  the  aileron  cable,  and 
consequent  reduced  lateral  control  capability 
of  the  airplane,  accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  detailed 
visual  inspection  to  detect  improper 
installation  or  fraying  of  the  aileron  cables  on 
both  wings.  In  addition,  perform  a  one-time 
detailed  visual  inspection  of  the  aileron  cable 
markers  on  both  wings  to  detect  improper 
identification  or  location.  Perform  both 
inspections  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-27-2367,  dated  June  25, 
1998. 

(1)  If  no  improperly  installed  or  frayed 
aileron  cable  is  found,  and  if  no  aileron  cable 
marker  is  improperly  identiHed  or  located, 
no  further  action  is  required  by  this  AD. 

(2)  If  any  aileron  cable  is  found  to  be 
improperly  installed  (but  not  frayed),  prior  to 
further  fiight,  reroute  the  discrepant  aileron 
cable  in  accordance  with  the 
Accomplishment  Instructions  of  the  service 
bulletin. 


(3)  If  any  aileron  cable  is  found  to  be 
fr^iyed,  prior  to  further  flight,  replace  the 
discrepant  aileron  cable  with  a  new  aileron 
cable  in  accordance  with  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(4)  If  any  aileron  cable  marker  is  found  to 
be  improperly  identified  or  located,  prior  to 
further  fiight,  replace  the  discrepant  aileron 
cable  marker  with  a  new  aileron  cable  marker 
in  accordance  with  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(b)  Within  10  days  after  accomplishing  the 
detailed  visual  inspections  required  by 
paragraph  (a)  of  this  AD,  submit  a  report  of 
the  inspection  results  (adverse  findings  only) 
to  the  Manager,  Boeing  Certificate 
Management  Office,  FAA,  Transport 
Airplane  Directorate,  2500  East  Valley  Road, 
Suite  C2,  Renton,  Washington  98055;  fax 
(425)  227-1159.  Required  information  for 
each  report  must  include  the  following: 
description  of  the  adverse  finding,  airplane 
serial  number,  and  total  fiight  cycles  and 
flight  hours  accumulated  at  the  time  of  the 
inspection.  Information  collectiqn 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.Q  3501  et  seq.]  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fit>m  the  SeatUe  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  1, 1998. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-24065  Filed  9-4-98;  8:45  am] 
BILUNQ  CODE  4910-13-U 


TENNESSEE  VALLEY  AUTHORITY 

18  CFR  Part  1301 

Revision  of  Tennessee  Valley 
Authority  Freedom  of  information  Act 
Regulations  and  implementation  of 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996 

agency:  Tennessee  Valley  Authority. 
ACTION:  Proposed  rule. 


summary:  These  proposed  revisions 
incorporate  TVA's  former  Freedom  of 
Information  Act  (FOIA)  regulations,  as 
revised  herein,  and  contain  new 
provisions  implementing  the  Electronic 
Freedom  of  Laformation  Act  (EFOIA)  of 
1996.  Additionally,  the  regulations 
include  updated  cost  figures  to  be  used 
in  calculating  and  charging  fees. 
DATES:  Submit  comments  on  or  before 
October  8, 1998. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to  Wilma 
H.  McCauley.  FOIA  Officer.  Tennessee 
Valley  Authority.  1101  Market  Street 
(WR  4Q).  Chattanooga,  Tennessee 
37402. 

FOR  FURTHER  INFORMATION:  Wilma  H. 
McCauley.  FOIA  Officer,  Teimessee 
Valley  Authority.  1101  Market  Street 
(WR  4Q).  Chattanooga.  Tennessee 
37402-2801.  telephone  niunber  (423) 
751-2523. 

SUPPLEMENTARY  INFORMATION:  These 
proposed  revisions  will  revise  TVA's 
existing  regulations  to  reflect  the 
provisions  of  PubUc  Law  104-231,  the 
EFOIA.  to  provide  the  public  access  to 
government  information  and  records 
maintained  in  an  electronic  format, 
lengthen  the  time  limits  for  responding 
to  FOIA  requests  as  prescribed  by  the 
EFOIA,  provide  for  expedited 
processing  of  certain  requests,  establish 
electronic  reading  rooms,  provide  for 
multi-track  processing  of  requests,  and 
provide  for  an  agency  reference  guide 
on  FOIA.  Additionally,  the  proposed 
regulations  have  been  revised  to  include 
updated  cost  figxires  used  in  calculating 
and  charging  fees.  The  duplication 
charge  will  remain  the  same  at  ten  cents 
per  page,  while  document  search  and 
review  charges  will  increase  to  $14.90 
per  hour  for  clerical  time  and  $34.30  per 
hour  for  professional  and  managerial 
time. 

Regulatory  Flexibility  Act  Certification 

We  certify  that  these  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  these  rules  affect  primarily 
individuals,  not  small  entities,  and  for 
the  most  part  simply  implement  the 
language  of  the  EFOIA  amendments. 
There  is  no  reason  to  believe  that  the 
revised  rules  vdll  impose  any  costs  on 
FOIA  requesters  beyond  those  nominal 
costs  imposed  imder  TVA's  former 
rules.  Fiulher,  the  "small  entities"  that 
make  FOIA  requests,  as  compared  with 
individual  requesters  and  other 
requesters,  are  relatively  few  in  number. 

List  of  Subjects  in  18  CFR  Part  1301 

Freedom  of  Information.  Privacy, 
Sunshine  Act. 


For  the  reasons  stated  in  the 
preamble.  TVA  proposes  to  amend  18 
CFR  Part  1301  as  follows: 

Part  1301— PROCEDURES 

1.  The  authority  citation  for  part  1301 
Subpart  A  continues  to  read  as  follows: 

Authority:  16  U.S.C.  831-83ldd,  5  U.S.C 
552. 

2.  Subpart  A  of  Part  1301  is  revised 
to  read  as  follows: 

Subpart  A— Freedom  of  Information  Act 

Sec. 

1301.1  General  provisions. 

1301.2  Public  reading  rooms. 

1301.3  Requirements  for  making  requests. 

1301.4  Responsibility  for  responding  to 
requests. 

1301.5  Timing  of  responses  to  requests. 

1301.6  Responses  to  requests. 

1301.7  Exempt  records. 

1301.8  Business  information. 

1301.9  Appeals. 

1301.10  Fees. 

1301.11  Other  rights  and  services. 

Subpart  A— Freedom  of  information 
Act 

§  1301.1    General  provisions 

This  subpart  contains  the  rules  that 
TVA  follows  in  processing  requests  for 
records  under  the  Freedom  of 
hiformaUon  Act  (FOL\),  5  U.S.C.  552. 
These  rules  should  be  read  together 
with  the  FOIA,  which  provides 
additional  information  about  access  to 
records  maintained  by  TVA.  Requests 
made  by  individuals  for  records  about 
themselves  imder  the  Privacy  Act  of 
1974,  5  U.S.C.  552a,  which  are 
processed  imder  subpart  B  of  this  part, 
are  processed  under  this  subpart  also. 
Information  routinely  provided  to  the 
public  as  part  of  a  regular  TVA  activity 
(for  example,  press  releases)  may  be 
provided  to  the  public  without  the  need 
for  a  FOIA  request  under  this  subpart. 
As  a  matter  of  poUcy,  TVA  makes 
discretionary  disclosures  of  records  or 
information  exempt  fitjm  disclosure 
under  the  FOIA  whenever  disclosure 
would  not  foreseeably  harm  an  interest 
protected  by  a  FOIA  exemption,  but  this 
pohcy  does  not  create  any  right 
enforceable  in  court. 

§  1301^    Public  reading  rooms. 

TVA  maintains  a  public  electronic 
reading  room  accessible  in  its  Corporate 
Libraries  at  400  Summit  Hill  Drive, 
Knoxville,  TN  37902-1499  and  1101 
Market  Street.  Chattanooga.  TN  37402- 
2801.  This  electronic  reading  room 
contains  the  records  that  the  FOIA 
requires  to  be  made  regularly  available 
for  public  inspection  and  copying.  Each 
TVA  organization  is  responsible  for 
determining  which  of  the  records  it 


generates  are  required  to  be  made 
available  in  this  way  and  for  ensuring 
that  those  records  are  available  in  TVA's 
reading  room.  TVA's  FOIA  Officer  will 
maintain  a  current  subject-matter  index 
of  TVA's  reading  room  records.  The 
index  will  be  updated  regularly,  at  least 
quarterly,  with  respect  to  newly 
included  records. 

§1301.3    Requirements  for  making 
requests. 

(a)  How  made  and  addressed.  You 
may  make  a  request  for  records  of  TVA 
by  writing  to  the  Tennessee  Valley 
Authority.  TVA  FOIA  Officer. 
Enterprise  Document  Management 
(EDM).  1101  Market  Street  (WR  4Q). 
Chattanooga,  TN  37402-2801.  You  may 
find  TVA's  "Guide  to  Information  About 
TVA" — ^which  is  available  electronically 
at  TVA's  Worid  Wide  Web  site,  and  is 
available  in  paper  form  as  well — helpfiU 
in  making  your  request.  For  additional 
information  about  the  FOLA,  you  may 
refer  directly  to  the  statute.  If  you  are 
making  a  request  for  records  about 
yourself,  see  Subpart  B  Privacy  Act  for 
additional  requirements.  If  you  are 
making  a  request  for  records  about 
another  individual,  either  a  written 
authorization  signed  by  that  individual 
permitting  disclosure  of  those  records  to 
you  or  proof  that  that  individual  is 
deceased  (for  example,  a  copy  of  a  death 
certificate  or  an  obituary)  will  help  the 
processing  of  your  request.  Your  request 
will  be  considered  received  as  of  the 
date  it  is  received  by  the  FOLA  Officer. 
For  the  quickest  possible  handling,  you 
should  mark  both  your  request  letter 
and  the  envelope  "Freedom  of 
Information  Act  Request." 

(b)  Descriptions  of  records  sought. 
You  must  describe  die  records  that  you 
seek  in  enough  detail  to  enable  TVA 
personnel  to  locate  them  with  a 
reasonable  amount  of  effort.  Whenever 
possible,  yoiu  request  should  include 
specific  information  about  each  record 
sought,  such  as  the  date,  title  or  name, 
author,  recipient,  and  subject  matter  of 
the  record.  If  known,  you  should 
include  any  file  designations  or 
descriptions  for  the  records  that  you 
want.  As  a  general  rule,  the  more 
specific  you  are  about  the  records  or 
type  of  records  that  you  want,  the  more 
likely  TVA  will  be  able  to  locate  those 
records  in  response  to  your  request.  If 
TVA  determines  that  your  request  does 
not  reasonably  describe  records,  it  shall 
tell  you  either  what  additional 
information  is  needed  or  why  your 
request  is  otherwise  insufficient.  TVA 
shall  also  give  you  an  opportunity  to 
discuss  your  request  so  that  you  may 
modify  it  to  meet  the  requirements  of 
this  section.  If  your  request  does  not 
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reasonably  describe  tbe  records  you 
seek,  the  agency's  response  to  your 
request  may  be  delayed. 

(c)  Agreement  to  pay  fees.  If  you  make 
a  FOIA  request,  it  shall  be  considered  an 
agreement  by  you  to  pay  all  applicable 
fees  charged  under  section  1301.11,  up 
to  $25.00,  unless  you  seek  a  waiver  of 
fees.  TVA's  FOIA  Officer  will  confirm 
this  agreement  in  an  acknowledgement 
letter.  When  making  a  request,  you  may 
specify  a  willingness  to  pay  a  greater  or 
lesser  amount.  - 

§  1 301 .4    Responsibility  for  responding  to 
requests. 

(a)  TVA's  FOIA  Officer,  or  the  FOIA 
Officer's  designee,  is  responsible  for 
responding  to  all  FOIA  requests.  In 
determining  which  records  are 
responsive  to  a  request,  TVA  will 
include  only  records  in  its  possession  as 
of  the  date  the  request  is  received  by  the 
FOIA  Officer.  If  any  other  date  is  used, 
the  FOIA  Officer  shall  inform  the 
requester  of  that  date. 

lb)  Authority  to  grant  or  deny 
requests.  TVA's  FOIA  Officer,  or  the 
FOIA  Officer's  designee,  is  authorized  to 
grant  or  deny  any  request  for  a  TVA 
record. 

(c)  Consultations  and  referrals.  When 
the  FOIA  Officer  receives  a  request  for 
a  record  in  TVA's  possession,  the  FOIA 
Officer  shall  determine  whether  another 
agency  of  the  Federal  Government  is 
better  able  to  determine  whether  the 
record  is  exempt  from  disclosure  under 
the  FOIA  and,  if  so,  whether  it  should 
be  disclosed  as  a  matter  of 
administrative  discretion.  If  the  FOIA 
Officer  determines  that  TVA  is  not  best 
able  to  process  the  record,  the  FOIA 
Officer  shall  either: 

(1)  Respond  to  the  request  regarding 
that  record,  after  consulting  vsrith  the 
agency  best  able  to  determine  whether 
to  disclose  it  and  with  any  other  agency 
that  has  a  substantial  interest  in  it;  or 

(2)  Refer  the  responsibility  for 
responding  to  the  request  regarding  that 
record  to  the  agency  that  originated  the 
record  (but  only  if  diat  agency  is  subject 
to  the  FOIA).  Ordinarily,  the  agency  that 
originated  a  record  will  be  presumed  to 
be  best  able  to  determine  whether  to 
disclose  it. 

(d)  Notice  of  referral.  Whenever  TVA 
refers  all  or  any  part  of  the 
responsibility  for  responding  to  a 
request  to  another  agency,  it  ordinarily 
shall  notify  the  requester  of  the  referral 
and  inform  the  requester  of  the  name  of 
each  agency  to  which  the  request  has 
been  referred  and  of  the  part  of  the 
request  that  has  been  referred. 

(e)  Timing  of  responses  to 
consultations  and  referrals.  All 
consultations  and  referrals  will  be 


handled  according  to  the  date  the  FOIA 
request  initially  was  received  by  the 
FOIA  Officer,  not  any  later  date. 

(f)  Agreements  regarding 
consultations  and  referrals.  TVA  may 
make  agreements  with  other  agencies  to 
eliminate  the  need  for  consultations  or 
referrals  for  particular  types  of  records. 

§  1 301 .5    Timing  of  responses  to  requests. 

(a)  In  general,  TVA  ordinarily  shall 
respond  to  requests  according  to  their 
order  of  receipt  and  placement  in  an 
appropriate  processing  track,  as  follows. 

(b)  Multi-track  processing  procedures. 
TVA  has  established  three  tracks  for 
handling  requests  and  the  track  to 
which  a  request  is  assigned  will  depend 
on  the  nature  of  the  request  and  the 
estimated  processing  time,  including  a 
consideration  of  the  niunber  of  pages 
involved.  If  TVA  places  a  request  in  a 
track  other  than  Track  1,  it  will  advise 
requesters  of  the  limits  of  its  faster 
track(s).  TVA  may  provide  requesters  in 
its  tracks  2  and  3  with  an  opportunity 
to  limit  the  scope  of  their  requests  in 
order  to  qualify  for  faster  processing 
within  the  specified  limits  of  TVA's 
faster  track(s).  When  doing  so,  TVA  may 
contact  the  requester  either  by 
telephone  or  by  letter,  whichever  is 
most  efficient  in  each  case. 

(1)  Track  1.  Requests  that  can  be 
answered  with  readily  available  records 
or  information.  These  are  the  fastest  to 
process.  These  requests  ordinarily  will 
be  responded  to  within  20  working  days 
of  receipt  of  a  request  by  the  FOIA 
Officer.  The  20  working  day  time  limit 
provided  in  this  paragraph  may  be 
extended  by  TVA  for  imusual 
circumstances,  as  defined  in  §  1301.5(c), 
upon  vmtten  notice  to  the  person 
requesting  the  records. 

(2)  Track  2.  Requests  where  we  need 
records  or  information  from  other 
offices  throughout  TVA,  where  we  must 
consult  with  other  Governmental 
agencies,  or  when  we  must  process  a 
submitter  notice  as  describcKl  in 

§  1301.8(d),  but  we  do  not  expect  that 
the  decision  on  disclosiu-e  will  be  as 
time  consuming  as  for  requests  in  Tract 
3. 

(3)  Tract  3.  Requests  which  require  a 
decision  or  input  from  another  office  or 
agency,  extensive  submitter 
notifications  because  of  the  presence  of 
Business  Information  as  defined  in 

§  1301.8(b)(1),  and  a  considerable 
amoimt  of  time  will  be  needed  for  that, 
or  the  request  is  complicated  or  involves 
a  large  number  of  records.  Usually, 
these  cases  will  take  the  longest  to 
process. 

(c)  Unusual  circumstances.  (1)  Where 
the  time  limits  for  processing  a  request 
cannot  be  met  because  of  imusual 


circumstances  and  TVA  determines  to 
extend  the  time  limits  on  that  basis, 
TVA  shall  as  soon  as  practicable  notify 
the  requester  in  writing  of  the  unusual 
circiunstances  and  of  the  date  by  which 
processing  of  the  request  can  be 
expected  to  be  completed.  Where  the 
extension  is  for  more  than  ten  working 
days,  TVA  shall  provide  the  requester 
with  an  opportunity  either  to  modify  the 
request  so  that  it  may  be  processed 
within  the  time  limits  or  to  arrange  an 
alternative  time  period  with  TVA  for 
processing  the  request  or  a  modified 
request.  As  used  in  this  paragraph, 
'unusual  circumstances'  means,  but 
only  to  the  extent  reasonably  necessary 
to  the  proper  processing  of  the 
particular  requests: 

(i)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that  are 
separate  from  the  office  processing  the 
request; 

(ii)  The  need  to  search  for.  collect, 
and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  demanded  in 
a  single  request;  or 

(iii)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  agency  having 
substantial  subject  matter  interest 
therein. 

(2)  When  TVA  reasonably  believes 
that  multiple  requests  submitted  by  a 
requester,  or  by  a  group  of  requesters 
acting  in  concert,  constitute  a  single 
request  that  would  otherwise  involve 
unusual  circumstances,  and  the  requests 
involve  clearly  related  matters,  they 
may  be  aggregated,  as  defined  in 
§  1301.10(h).  Multiple  requests  by  a 
requester  involving  unrelatedtmatters 
will  not  be  aggregated. 

(d)  Expedited  processing.  (1)  Requests 
and  appeals  will  be  taken  out  of  order 
and  given  expedited  treatment 
whenever  TVA  determines  that  they 
involve: 

(i)  Circumstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  inuninent  threat  to 
the  life  or  physical  safety  of  an 
individual; 

(ii)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  federal 
government  activity,  if  made  by  a 
person  primarily  engaged  in 
disseminating  information; 

(iii)  The  loss  of  substantial  due 
process  rights:  or 

(iv)  A  matter  of  widespread  and 
exceptional  media  interest  in  which 
there  exist  possible  questions  about  the 


government's  integrity  which  affect 
public  confidence. 

(2)  A  request  for  expedited  processing 
may  be  made  at  the  time  of  the  initial 
request  for  records  or  at  any  later  time. 
For  a  prompt  determination,  a  request 
for  expedited  processing  must  be  sent  to 
and  received  by  TVA's  FOIA  Officer. 

(3)  A  requester  who  seeks  expedited 
processing  must  submit  a  statement, 
certified  to  be  true  and  correct  to  the 
best  of  that  person's  knowledge  and 
belief,  explaining  in  detail  the  basis  for 
requesting  expedited  processing.  For 
example,  a  requester  within  the  category 
in  paragraph  (d)(l)(ii)  of  this  section,  if 
not  a  full-time  member  of  the  news 
media,  must  establish  that  he  or  she  is 

a  person  whose  main  professional 
activity  or  occupation  is  information 
dissemination,  though  it  need  iu>t  be  his 
or  her  sole  occupation.  A  requester 
within  the  category  in  paragraph 
(d)(l)(ii)  of  this  section  also  must 
establish  a  particular  vugency  to  inform 
the  public  about  the  government  activity 
involved  in  the  request,  beycmd  the 
public's  right  to  know  about  government 
activity  generally.  The  formality  of 
certification  may  be  waived  as  a  matter 
of  administrative  discretion. 

(4)  Within  ten  calendar  days  of  receipt 
of  a  request  for  expedited  processing, 
TVA's  FOIA  Officer  shall  decide 
whether  to  grant  it  and  shall  notify  the 
requester  of  the  decision.  If  a  request  for 
expedited  treatment  is  granted,  die 
request  shall  be  given  priority  and  shall 
be  processed  as  soon  as  practicable.  If  a 
request  for  expedited  processing  is 
denied,  any  appeal  of  that  decision  shall 
be  acted  upon  expeditiously. 

$1301.6    Response*  to  requests. 

(a)  Acknowledgements  of  requests.  On 
receipt  of  a  request,  the  FOIA  Officer 
ordinarily  shah  send  an 
acknowledgement  letter  to  the  requester 
which  shall  confirm  the  requester's 
agreement  to  pay  fees  imder  section 
1301.10  and  provide  an  assigned  request 
number  for  further  reference. 

(b)  Grants  ofreqaests.  Ordinarily. 
TVA  shall  have  twenty  business  days 
from  when  a  request  is  received  to 
determine  whether  to  grant  or  deny  the 
request.  Once  TVA  makes  a 
determination  to  grant  a  request  in 
whole  or  in  part,  it  shall  notify  the 
requester  in  Moiting.  The  FOIA  Officer 
shall  inform  the  requester  in  the  notice 
of  any  fee  charged  imder  section 
1301.10  and  shall  disclose  records  to  the 
requester  promptly  on  pajrment  of  any 
applicable  fee.  if  the  fee  is  equal  to  or 
more  than  $100.  If  the  fee  is  less  than 
$100.  the  FOIA  officer  shall  disclose  the 
records  along  with  a  statement  of  the 
fee.  Records  disclosed  in  part  shall  be 


marked  or  annotated  to  show  the 
amount  of  information  deleted  imless 
doing  so  would  harm  an  interest 
protected  by  an  applicable  exemption. 
The  location  of  the  information  deleted 
also  shall  be  indicated  on  the  record,  if 
technically  feasible. 

(c)  Adverse  determinations  of 
requests.  If  TVA  makes  an  adverse 
determination  denying  a  request  in  any 
respect,  they  shall  notify  the  requester 
of  that  determination  in  writing. 
Adverse  determinations,  or  denials  of 
requests,  consist  of:  a  determination  to 
withhold  any  requested  record  in  whole 
or  in  part;  a  determination  that  a 
requested  record  does  not  exist  or 
cannot  be  located;  a  determination  that 
a  record  is  not  readily  reproducible  in 
the  form  or  format  sought  by  the 
requester;  a  determination  that  what  has 
been  requested  is  not  a  record  subject  to 
the  FOIA;  a  determination  on  any 
disputed  fee  matter,  including  a  denial 
of  a  request  for  a  fee  waiver;  and  a 
denial  of  a  request  for  expedited 
treatment.  The  denial  letter  shall  be 
signed  by  die  FOIA  Officer  or  die  FOIA 
Officer's  designee,  and  shall  include: 

(1)  The  name  and  title  or  position  of 
the  person  responsible  for  the  denial; 

(2)  A  brief  ^atement  of  the  reason(s) 
for  the  denial,  including  any  FOIA 
exemption  applied  by  TVA  in  denying 
the  request;  <, 

(3)  An  estimate  of  the  volume  of 
records  or  information  withheld,  in 
number  of  pages  or  in  some  other 
reasonable  form  of  estimation.  This 
estimate  does  not  need  to  be  provided 
if  the  volume  is  otherwise  indicated 
through  deletions  on  records  disclosed 
in  part,  or  if  providing  an  estimate 
would  harm  an  interest  protected  by  an 
applic^le  exemption;  and 

(4)  A  statement  that  the  denial  may  be 
appealed  under  section  1301.9  and  a 
description  of  the  requirements  of 
section  1301.9. 

{ 1301.7    Exempt  records. 

ta)  Records  available.  TVA's  records 
will  be  made  available  for  inspection 
and  copying  upon  request  as  provided 
in  this  section,  except  that  records  are 
exempt  and  are  not  made  available  if 
they  are: 

(l)(i)  Specifically  authorized  imder 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and 

(ii)  Are  in  fact  properly  classified 
pursuant  to  such  Executive  order, 

(2)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  TVA; 

(3)  Specifically  exempted  from 
disclosure  by  statute; 


(4)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  any 
person  and  privileged  or  confidential; 

(5)  Inter-agency  or  intra-agency 
memorandums  or  letters  which  would 
not  be  available  by  law  to  a  private  party 
in  litigation  with  TVA,  including 
without  limitation  records  relating  to 
control  and  accounting  for  special 
nuclear  material  and  to  the  physical 
security  plans  for  the  protection  of 
TVA's  nuclear  facilities; 

(6)  Personnel  and  medical  files  and 
umilar  files,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfne  with  enforcement  proceedings, 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication, 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
oompiled  by  a  criminal  law  enfiHcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source, 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law,  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(8)  Contained  in  or  related  to  

examination,  operation,  or  condition 
reports  prepared  by.  on  behalf  of.  or  for 
the  use  of  any  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institution;  or 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(b)  The  availability  of  certain  classes 
of  nonexempt  records  is  deferred  for 
such  time  as  TVA  may  determine  is 
reasonably  necessary  to  avoid 
interference  with  the  accomplishment  of 
its  statutory  responsibilities.  Such 
records  include  bids  and  information 
concerning  the  identity  and  number  of 
bids  received  prior  to  bid  opening;  all 
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nonexempt  records  relating  to  bids 
between  (be  time  of  bid  opening  and 
award;  and  all  nonexempt  records 
relating  to  negotiations  in  progress 
involving  contracts  or  agreements  for 
tbe  acquisition  or  disposal  of  real  or 
personal  property  by  TV  A  prior  to  the 
conclusion  of  such  negotiations.  Any 
reasonably  segregable  portion  of  an 
available  record  shall  be  provided  to 
any  person  requesting  such  record  after 
deletion  of  the  portions  which  are 
exempt  imder  this  paragraph. 

§1301.8    Business  Information. 

(a)  In  general.  Business  information 
obtained  by  TVA  from  a  submitter  will 
be  disclosed  imder  the  FOLA  only  under 
this  section. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Business  information  means, 
commercial  or  financial  information 
obtained  by  TVA  from  a  submitter  that 
may  be  protected  from  disclosure  imder 
Exemption  4  of  the  FOIA. 

(2)  Submitter  means  any  person  or 
entity  frt>m  whom  TVA  obtains  business 
information,  directly  or  indirectly.  The 
term  includes  corporations;  state  and 
local  governments;  and  foreign 
governments. 

(c)  Desiffiation  of  business 
information.  A  submitter  of  business 
information  will  use  good-faith  efforts  to 
designate,  by  appropriate  markings, 
either  at  the  time  of  submission  or  at  a 
reasonable  time  thereafter,  any  portions 
of  its  submission  that  it  considers  to  be 
protected  frum  disclosure  under      * 
Exemption  4.  These  designations  will 
expire  ten  years  after  the  date  of  the 
submission  imless  the  submitter 
requests,  and  provides  justification  for, 

a  longer  designation  period. 

(d)  Notice  to  submitters.  TVA  shall 
provide  a  submitter  with  prompt  written 
notice  of  a  FOIA  request  or 
administrative  appeal  that  seeks  its 
business  information  wherever  required 
under  paragraph  (e)  of  this  section, 
except  as  provided  in  paragraph  (h)  of 
this  section,  in  order  to  give  the 
submitter  an  opportunity  to  object  to 
disclosure  of  any  specified  portion  of 
that  information  imder  paragraph  (f)  of 
this  section.  The  notice  shall  either 
describe  the  business  information 
requested  or  include  copies  of  the 
requested  records  or  record  portions 
containing  the  information.  When 
notification  of  a  voluminous  number  of 
submitters  is  required,  notification  may 
be  made  by  posting  or  publishing  the 
notice  in  a  place  reasonably  likely  to 
accomplish  notification  of  submitters. 

(e)  VWiere  notice  is  required.  Notice 
shall  be  given  to  a  submitter  wherever: 


(1)  The  information  has  been 
designated  in  good  faith  by  the 
submitter  as  information  considered 
protected  from  disclosure  under 
Exemption  4;  or 

(2)  TVA  has  reason  to  believe  that  the 
information  may  be  protected  from 
disclosure  under  Exemption  4. 

(f)  Opportunity  to  object  to  disclosure. 
TVA  will  allow  a  submitter  a  reasonable 
time  to  respond  to  the  notice  described 
in  paragraph  (d)  of  this  section.  If  a 
submitter  has  any  objection  to 
disclosure,  it  is  required  to  submit  a 
detailed  written  statement.  The 
statement  must  specify  all  grounds  for 
withholding  any  portion  of  the 
information  under  any  exemption  of  the 
FOIA  and,  in  the  case  of  Exemption  4, 

it  must  show  why  the  information  is  a 
trade  secret  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  In  the  event  that  a 
submitter  fails  to  respond  to  the  notice 
within  the  time  specified  in  it,  the 
submitter  will  be  considered  to  have  no 
objection  to  disclosure  of  the 
information.  Information  provided  by 
the  submitter  that  is  not  received  by 
TVA  until  after  its  disclosure  decision 
has  been  made  shall  not  be  considered 
by  TVA.  Information  provided  by  a 
submitter  under  this  paragraph  may 
itself  be  subject  to  disclosure  under  the 
FOIA. 

(g)  Notice  of  intent  to  disclose.  TVA 
shall  consider  a  submitter's  objections 
and  specific  grounds  for  nondisclosure 
in  deciding  whether  to  disclose  business 
information.  Whenever  TVA  decides  to 
disclose  business  information  over  the 
objection  of  a  submitter,  TVA  shall  give 
the  submitter  written  notice,  which 
shall  include: 

(1)  A  statement  of  the  reason(s)  why 
each  of  the  submitter's  disclosure 
objections  was  not  sustained; 

(2)  A  description  of  the  business 
information  to  be  disclosed,  and 

(3)  A  specified  disclosure  date,  which 
shall  be  a  reasonable  time  subsequent  to 
the  notice. 

(h)  Exceptions  to  notice  requirements. 
The  notice  requirements  ofparagraphs 
(d)  and  (g)  of  this  section  shall  not  apply 
if: 

(1)  TVA  determines  that  the 
information  should  not  be  disclosed; 

(2)  The  information  lawfully  has  been 
published  or  has  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  information  is 
required  by  statute  (other  than  the 
FOIA)  or  by  applicable  regulation;  or 

(4)  The  designation  made  by  the 
submitter  under  paragraph  (c)  of  this 
section  appears  obviously  frivolous- 
except  that,  in  such  a  case,  the 
component  shall,  within  a  reasonable 


time  prior  to  a  speafied  disclosure  date, 
give  the  submitter  written  notice  of  any 
final  decision  to  disclose  the 
information. 

(i)  Notice  of  FOIA  lawsuit.  Whenever 
a  requester  files  a  lawsuit  seeking  to 
compel  the  disclosure  of  business 
information,  TVA  shall  promptly  notify 
the  submitter. 

(j)  Corresponding  notice  to  requesters. 
Whenever  TVA  provides  a  submitter 
with  notice  and  an  opportunity  to  object 
to  disclosure  under  paragraph  (d)  of  this 
section,  TVA  shall  also  notify  the 
requester(s).  Whenever  TVA  notifies  a 
submitter  of  its  intent  to  disclose 
requested  information  under  paragraph 
(g)  of  this  section,  TVA  shall  also  notify 
the  requester(s).  Whenever  a  submitter 
files  a  lawsuit  seeking  to  prevent  the 
disclosure  of  business  information,  TVA 
shall  notify  the  requester(s). 

§1301.9    AppMls. 

(a)  Appeals  of  adverse 
determinations.  If  you  are  dissatisfied 
with  TVA's  response  to  your  request, 
you  may  appeal  an  adverse 
determination  denying  your  request,  in 
any  respect,  to  TVA's  FOIA  Appeal 
Official,  the  Senior  Manager, 
Administrative  Services,  Tennessee 
Valley  Authority.  400  Summit  Hill 
Drive  (ET  6M).  Knoxville.  TN  37902- 
1499.  You  must  make  your  appeal  in 
writing  and  it  must  be  received  by  the 
Senior  Manager  within  30  days  of  the 
date  of  the  letter  denying  your  request. 
Your  appeal  letter  may  include  as  much 
or  as  little  related  information  as  you 
wish,  as  long  as  it  clearly  identifies  the 
TVA  determination  (including  the 
assigned  request  number,  if  known)  that 
you  are  appealing.  An  adverse 
determination  by  the  TVA  Appeal 
Official  will  be  the  final  action  of  TVA. 

(b)  Responses  to  appeals.  The 
decision  on  your  appeal  will  be  made  in 
writing  within  20  days  (excluding 
Saturdays.  Sundays,  and  legal  holidays) 
after  an  appeal  is  received.  A  decision 
affirming  an  adverse  determination  in 
whole  or  in  part  shall  contain  a 
statement  of  the  reason(s)  for  the 
affirmance,  including  any  FOIA 
exemption(s)  applied,  and  will  inform 
you  of  the  FOIA  provisions  for  court 
review  of  the  decision.  If  the  adverse 
determination  is  reversed  or  modified 
on  appeal,  in  whole  or  in  part,  you  will 
be  notified  in  a  written  decision  and 
your  request  will  be  reprocessed  in    * 
accordance  with  that  appeal  decision. 

(c)  When  appeal  is  required.  If  you 
wish  to  seek  review  by  a  court  of  any 
adverse  determination,  you  must  first 
appeal  it  under  this  section. 


§1301.10    Fees. 

(a)  In  general,  TVA  shall  charge  for 
processing  requests  under  the  FOIA  in 
accordance  with  paragraph  (c)  of  this 
section,  except  where  fees  are  limited 
under  paragraph  (d)  of  this  section  or 
where  a  waiver  or  reduction  of  fees  is 
granted  under  paragraph  (k)  of  this 
section.  If  the  applicable  fees  are  $100 
or  more,  TVA  ordinarily  will  collect  all 
applicable  fees  before  sending  copies  of 
requested  records  to  a  requester.  If  the 
applicable  fees  are  less  than  $100,  TVA 
ordinarily  will  bill  the  requester  for  the 
fees  in  the  letter  responding  to  the 
request  and  enclosing  the  requested 
records.  Requesters  must  pay  fees  by 
check  or  money  order  made  payable  to 
the  Tennessee  Valley  Authority 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Commercial  use  request  means  a 
request  from  or  on  behalf  of  a  person 
who  seeks  information  for  a  use  or 
purpose  that  furthers  his  or  her 
commercial,  trade,  or  profit  interests, 
which  can  include  furthering  those 
interests  through  litigation.  "TVA  shall 
determine,  whenever  reasonably 
possible,  the  use  to  which  a  requester 
will  put  the  requested  records.  When  it 
appears  that  the  requester  will  put  the 
records  to  a  commercial  use,  either 
because  of  the  nature  of  the  request 
itself  or  because  TVA  has  reasonable 
cause  to  doubt  a  requester's  stated  use, 
TVA  shall  provide  die  requester  a 
reasonable  opportunity  to  submit 
further  clarification. 

(2)  Direct  costs  means  those  expenses 
that  TVA  actually  incurs  in  searching 
for  and  duplicating  (and,  in  the  case  of 
commercial  use  requests,  reviewing) 
records  to  respond  to  a  FOIA  request. 
Direct  costs  include,  for  example,  the 
salary  of  the  employee  performing  the 
work  (the  basic  rate  of  pay  for  the 
employee,  plus  16  percent  of  that  rate  to 
cover  benefits,  unless  the  fee  is  a 
standard  TVA  fee  as  set  forth  in 
paragraph  (c)  of  this  section)  and  the 
cost  of  operating  duplication  machinery. 
Not  included  in  direct  costs  are 
overhead  expenses  such  as  the  costs  of 
space  and  heating  or  lighting  of  the 
facility  in  which  the  records  are  kept. 

(3)  Duplication  means  the  making  of 
a  copy  of  a  record,  or  of  the  information 
contained  in  it,  necessary  to  respond  to 
a  FOIA  request.  Copies  can  take  the 
form  of  paper,  microform,  audiovisual 
materials,  or  electronic  records  (for 
example,  magnetic  tape  or  disk),  among 
others.  TVA  shall  honor  a  requester's 
specified  preference  of  form  or  format  of 
disclosure  if  the  record  is  readily 
reproducible  with  reasonable  efforts  in 
the  requested  form  or  format 


(4)  Educational  institution  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  higher 
education,  an  institution  of  graduate 
higher  education,  or  an  institution  of 
professional  education,  or  an  institution 
of  vocational  education,  that  operates  a 
program  of  scholarly  research.  To  be  in 
this  category,  a  requester  must  show 
that  the  request  is  authorized  by  and  is 
made  under  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  not 
sought  for  commercial  or  private  use, 
but  are  sought  to  further  scholarly 
research. 

(5)  Noncommercial  scientific 
institution  means  an  institution  that  is 
not  operated  on  a  "commercial"  basis, 
as  that  term  is  defined  in  paragraph 
(b)(1)  of  this  section,  and  that  is 
operated  solely  for  the  purpose  of 
conducting  scientific  research  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry.  To  be  in  this  category,  a 
requester  must  show  that  the  request  is 
authorized  by  and  is  made  under  the 
auspices  of  a  qualifying  institution  and 
that  the  records  are  not  sought  for  a 
commercial  or  private  use  but  are 
sought  to  further  scientific  research. 

[bi  Representative  of  the  news  media, 
or  news  media  requester,  meai^  any 
person  actively  gathering  news  for  an 
entity  that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  tenp  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large  and 
publishers  of  periodicals  (but  only  in 
those  instances  where  they  can  qualify 
as  disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public.  For 
"freelance"  journalists  to  be  regarded  as 
working  for  a  news  organization,  they 
must  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization.  A  publication  contract 
would  be  the  clearest  proof,  but  TVA 
shall  also  look  to  the  past  publication 
record  of  a  requester  in  making  this 
determination.  To  be  in  this  category,  a 
requester  must  not  be  seeking  the 
requested  records  for  a  commercial  or 
private  use.  However,  a  request  for 
records  supporting  the  news- 
dissemination  function  of  the  requester 
shall  not  be  considered  to  be  for  a 
commercial  use. 

(7)  Review  means  the  examination  of 
a  record  located  in  response  to  a  request 
in  order  to  determine  whether  any 
portion  of  it  is  exempt  from  disclosure. 
It  also  includes  processing  any  record 


for  disclosure-for  example,  doing  all 
that  is  necessary  to  redact  it  and  prepare 
it  for  disclosure.  Review  costs  are 
recoverable  even  if  a  record  ultimately 
is  not  disclosed.  Review  time  includes 
time  spent  considering  any  formal 
objection  to  disclosure  made  by  a 
business  submitter  under  section 
1301.8,  but  does  not  include  time  spent 
resolving  general  legal  or  policy  issues 
regarding  the  appUcation  of  exemptions. 

(8)  Search  means  the  process  of 
looking*for  and  retrieving  records  or 
information  responsive  to  a  request.  It 
includes  page-by-page  or  line-by-line 
identification  of  information  within 
records  and  also  includes  reasonable 
efi'orts  to  locate  and  retrieve  information 
from  records  maintained  in  electronic 
form  or  format.  TVA  shall  ensure  that 
searches  are  done  in  the  most  efficient 
and  least  expensive  maimer  reasonably 
possible.  For  example,  TVA  shall  not 
search  line-by-line  where  dupUcating  an 
entire  document  would  be  quicker  and 
less  expensive. 

(c)  Fees.  In  responding  to  a  FOIA 
request,  TVA  shall  charge  the  following 
fees  unless  a  waiver  or  reduction  of  fees 
has  been  granted  under  paragraph  (k)  of 
this  section: 

(1)  Search  time  charges  for  other  than 
computer  searches.  For  time  spent  by 
clerical  employees  in  searching  files,  the 
charge  is  $14.90  per  hour.  For  time 
spent  by  supervisory  and  professional 
employees,  the  charge  is  $34.30  per 
hour. 

(2)  DupUcation  charges.  For 
photostatic  reproduction  of  requested 
material  which  consists  of  sheets  no 
larger  than  8V2  by  14  inches,  the  charge 
is  10  cents  per  page.  For  copies 
produced  by  computer,  such  as  tapes  or 
printouts,  "TVA  will  charge  the  direct 
costs,  including  operator  time,  of 
producing  the  copy.  For  other  forms  of 
duplication,  TVA  will  charge  the  direct 
cost  of  that  duplication. 

(3)  Review  cnarges.  Review  fees  will 
be  charged  to  requesters  who  make  a 
commercial  use  request.  Review  fees 
will  be  charged  only  for  the  initial 
record  review — in  other  words,  the 
review  done  when  TVA  determines 
whether  an  exemption  applies  to  a 
particular  record  or  record  portion  at  the 
initial  request  level.  No  charge  will  be 
made  for  review  at  the  administrative 
appeal  level  for  an  exemption  already 
applied.  However,  record  or  record 
portions  withheld  under  an  exemption 
that  is  subseqiientiy  determined  not  to 
apply  may  be  reviewed  again  to 
determine  whether  any  other  exemption 
not  previously  considered  applies;  the 
costs  of  that  review  are  chargeable 
where  it  is  made  necessary  by  a  change 
of  circumstances.  Review  fees  will  be 


47454 


Federal  Register/ Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


Federal  Regigter/Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules  47455 


charged  at  the  same  rates  as  those 
charged  for  a  search  under  paragraph 
(c)(1)  of  this  section. 

(d)  Limitations  on  charging  fees.  (1) 
No  search  fee  will  be  charged  for 
requests  by  educational  institutions, 
noncommercial  scientific  institutions, 
or  representatives  of  the  news  media. 

(2)  No  search  fee  or  review  fee  will  be 
charged  for  a  quarter-hour  period  unless 
more  than  half  of  that  period  is  required 
for  search  or  review. 

(3)  Except  for  requesters  seekmg 
records  for  a  commercial  use,  TVA  will 
provide  the  following  without  charge: 

(i)  The  first  100  pages  of  duplication 
(or  the  cost  equivalent);  and 

(ii)  The  first  two  hours  of  search  (or 
the  cost  equivalent). 

(4)  No  fee  is  charged  to  any  requester 
if  the  cost  of  collecting  the  fee  would  be 
equal  to  or  greater  than  the  fee  itself. 

(5)  The  provisions  of  paragraphs  (d)(3) 
and  (4)  of  this  section  work  together. 
This  means  that  for  requesters  other 
than  those  seeking  records  for  a 
commercial  use,  no  fee  will  be  charged 
unless  the  cost  of  search  in  excess  of 
two  hours  plus  the  cost  of  dupUcation 
in  excess  of  100  pages  is  equal  to  or 
greater  than  the  fee  itself. 

(e)  Notice  of  anticipated  fees  in  excess 
of  $25.00.  When  TVA  determines  or 
estimates  that  the  fees  to  be  charged 
under  this  section  will  amount  to  more 
than  $25.00,  TVA  shall  notify  the 
requester  of  the  actual  or  estimated 
amount  of  the  fees,  unless  the  requester 
has  indicated  a  willingness  to  pay  fees 
as  high  as  those  anticipated.  If  only  a 
portion  of  the  fee  can  be  estimated 
readily,  TVA  shall  advise  the  requester 
that  the  estimated  fee  may  be  only  a 
portion  of  the  total  fee.  In  cases  in 
which  a  requester  has  been  notified  that 
actual  or  estimated  fees  amoimt  to  more 
than  $25.00,  the  request  shall  not  be 
considered  received  and  further  work 
shall  not  be  done  on  it  until  the 
requester  agrees  to  pay  the  anticipated 
total  fee.  Any  such  agreement  should  be 
documented  in  writing.  A  notice  under 
this  paragraph  will  offer  the  requester 
an  opportunity  to  discuss  the  matter 
with  TVA  personnel  in  order  to 
reformulate  the  request  to  meet  the 
requester's  needs  at  a  lower  cost. 

(f)  Charges  for  other  services.  Apart 
bom  the  other  provisions  of  this  section, 
when  TVA  chooses  as  a  matter  of 
administrative  discretion  to  provide  a 
special  service — such  as  certifying  that 
records  are  true  copies  or  sending  them 
by  other  than  ordinary  mail — the  direct 
costs  of  providing  the  service  ordinarily 
will  be  diarged. 

(g)  Charging  interest.  TVA  may  charge 
interest  on  any  unpaid  bill  starting  on 
the  31st  day  following  the  date  of  billing 


the  requester.  Interest  charges  will  be 
assessed  at  the  rate  provided  in  31 
U.S.C.  3717  and  will  accrue  from  the 
date  of  the  billing  until  payment  is 
received  by  TVA. 

(h)  Aggregating  requests.  When  TVA 
reasonably  believes  that  a  requester  or  a 
group  of  requesters  acting  together  is 
attempting  to  divide  a  request  into  a 
series  of  requests  for  the  purpose  of 
avoiding  fees,  TVA  may  aggregate  those 
requests  and  charge  accordingly.  TVA 
may  presume  that  multiple  requests  of 
this  type  made  vtrithin  a  30-day  period 
have  been  made  in  order  to  avoid  fees. 
Where  requests  are  separated  by  a 
longer  period,  TVA  will  aggregate  them 
only  where  there  exists  a  solid  basis  for 
determining  that  aggregation  is 
warranted  under  all  of  the 
circiunstances  involved.  Multiple 
requests  involving  imrelated  matters 
will  not  be  aggregated. 

(i)  Advance  payments.  (1)  For 
requests  other  than  those  described  in 
paragraphs  (i)  (2)  and  (3)  of  this  section, 
TVA  shall  not  require  the  requester  to 
make  an  advance  payment — in  other 
words,  a  payment  made  before  work  is 
begun  or  continued  on  a  request. 
Payment  owed  for  work  already 
completed  (i.e.,  a  prepayment  before 
copies  are  sent  to  a  requester)  is  not  an 
advance  payment. 

(2)  Where  TVA  determines  or 
estimates  that  a  total  fee  to  be  charged 
imder  this  section  will  be  more  than 
$250.00,  it  may  require  the  requester  to 
make  an  advance  payment  of  an  amoimt 
up  to  the  amoimt  of  the  entire 
anticipated  fee  before  beginning  to 
process  the  request,  except  where  it 
receives  a  satisfactory  assurance  of  fiill 
payment  from  a  requester  that  has  a 
history  of  prompt  payment. 

(3)  Where  a  requester  has  previously 
failed  to  pay  a  properly  charged  FOIA 
fee  to  TVA  or  another  agency  within  30 
days  of  the  date  of  billing,  TVA  may 
require  the  requester  to  pay  the  full 
amount  due.  plus  any  applicable 
interest,  and  to  make  an  advance 
payment  of  the  full  amount  of  any 
anticipated  fee,  before  TVA  begins  to 
process  a  new  request  or  continues  to 
process  a  pending  request  from  that 
requester. 

(4)  In  cases  in  which  TVA  requires 
advance  payment  or  payment  due  under 
paragraph  (i)  (2)  or  (3)  of  this  section, 
the  request  shall  not  be  considered 
received  and  further  work  will  not  be 
done  on  it  imtil  the  required  payment  is 
received. 

(j)  Other  fees  for  TVA  published 
materials.  The  fee  schedule  of  this 
section  does  not  apply  to  fees  charged 
by  TVA  for  documents,  including  maps 
or  reports  and  the  like,  which  TVA  sells 


to  the  public  at  established  prices. 
Where  records  responsive  to  requests 
are  maintained  for  distribution  and  sale 
by  TVA  at  established  prices,  TVA  will 
inform  requesters  of  the  steps  for 
obtaining  records  from  those  sources  so 
that  they  may  do  so  most  economically. 

(k)  Waiver  or  reduction  of  fees.  (1) 
Records  responsive  to  a  request  will  be 
furnished  without  charge  or  at  a  charge 
reduced  below  that  established  under 
paragraph  (c)  of  this  section  where  TVA 
determines,  based  on  all  available 
information,  that  the  requester  has 
documented  that: 

(i)  Disclosure  of  the  requested 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government,  and 

(ii)  Disclosure  of  the  information  is 
not  primarily  in  the  commercial  interest 
of  the  requester. 

(2)  To  determine  whether  the  first  fee 
waiver  requirement  is  met,  TVA  will 
consider  the  following  factors: 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  "the  operations  or  activities  of 
the  government."  The  subject  of  the 
requested  records  must  concern 
identifiable  operations  or  activities  of 
the  federal  government,  with  a 
connection  that  is  direct  and  clear,  not 
remote  or  attenuated. 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute" 
to  an  understanding  of  government 
operations  or  activities.  The  disclosable 
portions  of  the  requested  records  must 
be  meaningfully  informative  about 
government  operations  or  activities  in 
order  to  be  "likely  to  contribute"  to  an 
increased  public  understanding  of  those 
operations  or  activities.  The  disclosure 
of  information  that  already  is  in  the 
public  domain,  in  either  a  duplicative  or 
a  substantially  identical  form,  would 
not  be  as  likely  to  contribute  to  such 
understanding  where  nothing  new 
would  be  added  to  the  public's 
understanding. 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
public  likely  to  result  from  disclosure: 
Whether  disclosure  of  the  requested 
information  will  contribute  to  "public 
understanding."  The  disclosure  must 
contribute  to  the  understanding  of  a 
reasonably  broad  audience  of  persons 
interested  in  the  subject,  as  opposed  to 
the  individual  understanding  of  the 
requester.  A  requester's  expertise  in  the 
subject  area  and  ability  and  intention  to 
effectively  convey  information  to  the 
public  shall  be  considered.  It  shall  be 
presumed  that  a  representative  of  the 


news  media  will  satisfy  this 
consideration. 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosure  is  Ukely  to 
contribute  "significantly"  to  public 
imderstanding  of  government  operations 
or  activities.  "The  public's  understanding 
of  the  subject  in  question,  as  compared 
to  the  level  of  public  understanding 
existing  prior  to  the  disclosure,  must  be 
enhanced  by  the  disclosure  to  a 
significant  extent.  TVA  shall  not  make 
value  judgments  about  whether 
information  that  would  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  is  "important"  enough  to  be 
made  public. 

(3)  "To  determine  whether  the  second 
fee  waiver  requirement  is  met,  TVA  will 
consider  the  following  factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure.  TVA  shall  consider  any 
commercial  interest  of  the  requester 
(with  reference  to  the  definition  of 
"commercial  use"  in  paragraph  (b)  (1)  of 
this  section),  or  of  any  person  on  whose 
behalf  the  requester  may  be  acting,  that 
would  be  furthered  by  the  requested 
disclosure.  Requesters  shall  be  given  an 
opportunity  in  the  administrative 
process  to  provide  explanatory 
information  regarding  this 
consideration. 

(ii)  The  primary  interest  in  disclosure. 
Whether  any  identified  commercial 
interest  of  the  requester  is  sufficiently 
large,  in  comparison  with  the  pubUc 
interest  in  disclosiu-e,  that  disclosure  is 
"primarily  in  the  commercial  interest  of 
the  requester."  A  fee  waiver  or 
reduction  is  justified  where  the  public 
interest  standard  is  satisfied  and  that 
public  interest  is  greater  in  magnitude 
than  that  of  any  identified  commercial 
interest  in  disclosure.  TVA  ordinarily 
shall  presume  that  where  a  news  media 
requester  has  satisfied  the  public 
interest  standard,  the  pubUc  interest 
will  be  the  interest  primarily  served  by 
disclosure  to  that  requester.  Disclosure 
to  data  brokers  or  others  who  merely 
compile  and  market  government 
information  for  direct  economic  return 
shall  not  be  presumed  to  primarily  serve 
the  public  interest. 

(4)  Where  only  some  of  the  requested 
records  satisfy  the  requirements  for  a 
waiver  of  fees,  a  waiver  shall  be  granted 
for  those  records. 

(5)  Requests  for  the  waiver  or 
reduction  of  fees  should  address  the 
factors  listed  in  paragraphs  (k)  (2)  and 
(3)  of  this  section,  insofar  as  they  apply 
to  each  request.  TVA  will  exercise  their 


discretion  to  consider  the  cost- 
effectiveness  of  their  investment  of 
administrative  resoiut:es  in  this 
decisionmaking  process,  however,  in 
deciding  to  grant  waivers  or  reductions 
of  fees. 

§  1 301 .1 1       Other  rights  and  services. 

Nothing  in  this  subpart  shall  be 
construed  to  entitle  any  person,  as  of 
right,  to  any  service  or  to  the  disclosiu* 
of  any  record  to  which  such  person  is 
not  entitled  under  the  FOIA. 
William  S.  Moore, 

Senior  Manager,  Administrative  Services. 
(FR  Doc.  98-23690  Filed  9-4-98;  8:45  airi) 

BILUNO  CODE  8120-08-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-25169a-96] 

RIN  1545-AU77 

S  Corporation  Subsidiaries;  Hearing 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Postponement  of  public  hearing. 

SUMMARY:  This  document  postpones  the 
public  hearing  on  proposed  regulations 
relating  to  the  treatment  of  corporate 
subsidiaries  of  S  corporations. 

DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  September  9, 
1998,  is  postponed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Coimsel  (Corporate), 
(202)  622-7190  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  1308  of  the 
Internal  Revenue  Code.  A  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Thursday,  August  13, 1998 
(63  FR  43353),  annoimced  that  a  public 
hearing  will  be  held  Wednesday, 
September  9, 1998,  beginning  at  1  p.m. 
in  room  3411,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW,  Washington,  DC . 

The  public  hearing  is  postponed.  A 
new  hearing  date  will  be  scheduled  at 
a  later  date. 
Cynthia  E.  Grigsby. 
Chief  Regulations  Unit  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  98-24022  Filed  9  4  08;  8:45  am] 
BILUNQ  COOE  4S30-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGD01-0&-042] 

roN  2121-AA97 

Safety  Zone:  Tri-State  lnt>oard 
Powert>oat  Championships, 
Hackensack  River,  Secaucus,  NJ 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Withdrawal  of  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is 
withdrawing  its  notice  of  proposed 
rulemaking  to  establish  a  temporary 
safety  zone  in  the  Hackensack  River  for 
the  Tri-State  Inboard  Powerboat 
Championships.  The  event  has  been 
cancelled  by  the  sponsor.  Therefore,  the 
rule  is  no  longer  needed  and  the  Coast 
Guard  is  terminating  further  rulemaking 
under  docket  number  98-042. 

DATES:  The  notice  of  proposed 
rulemaking  is  withdrawn  effective 
September  8, 1998. 

ADDRESSES:  Docements  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Coast  Guard 
Activities  New  York,  212  Coast  Guard 
Drive,  room  205,  Staten  Island,  New 
Yoric  10305,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (718) 
354-4195. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Alma 
Kenneally,  Waterways  Oversight 
Branch,  Coast  Guard  Activities  New 
York  (718)  354-4195. 

SUPPLEMENTARY  INFORMATION:  On  May 
18,  1998,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  entitled 
"Safety  Zone:  Tri-State  Inboard 
Powerboat  Championships,  Hackensack 
River.  Secaucus,  NJ"  in  the  Federal 
Register  (63  FR  27243).  This  project  is 
no  longer  necessary  as  the  event  has 
been  cemcelled  by  the  sponsor, 
Meadowlands  Inboard  Racing 
Association.  Therefore,  this  rulemaking 
is  no  longer  necessary,  and  the  Coast 
Guard  is  withdrawing  the  NPRM  and 
terminating  further  rulemaking  xmder 
docket  number  98-042. 

Dated:  August  26, 1998. 
tUE.  BwnnM, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

IFR  Doc  98-24056  Filed  9  4-98;  8:45  am] 
MUMQ  COOE  4t10-tS-M 
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POSTAL  RATE  COMMISSION 

39CFR3001 

[Docket  No.  RM98-2;  Order  No.  1219] 

Revisions  to  Library  Reference  Rule 

agency:  Postal  Rate  Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  proposes 
amending  its  rules  of  practice  to  clarify 
the  use  of  library  references  in 
evidentiary  proceedings.  The  proposed 
amendments  specify  conditions  under 
which  library  references  may  be  filed; 
improve  labeling  and  identification:  and 
establish  a  process  for  conditional 
acceptance  that  entails  motion  practice. 
DATES:  Comments  should  be  filed  on  or 
before  October  14, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfinan,  General  Counsel, 
202-789-6820. 

SUPPLEMENTARY  INFORMATION:  The 
Commission's  rules  of  practice 
authorize  participants  in  evidentiary 
proceedings  to  label  material  as  a  library 
reference  and  file  it  with  the 
Commission's  docket  section.  See 
generally  Rule  31(b),  and  Docket  No. 
R97-1  Special  Rule  of  Practice  No.  5. 
Designation  as  a  library  reference  and 
acceptance  in  the  Commission's  docket 
section  confer  no  evidentiary  status  on 
the  material;  instead,  these  steps  are 
part  of  an  administrative  practice 
designed  to  relieve  participants  of  the 
burden  of  serving  copies  of  voluminous 
material  on  others  or  to  facilitate 
reference  to,  or  identification  of,  the 
material. 

The  Commission's  longstanding 
approach  has  been  to  allow  the  Postal 
Service  and  others  to  file  material  as  a 
library  reference  without  requiring  them 
to  make  a  threshold  showing  of  the 
appropriateness  of  the  designation,  and 
without  conducting  an  independent 
evaluation,  hi  Docket  No.  R97-1,  serious 
concerns  arose  that  the  Ubrary  reference 
practice  could  he  employed,  either 
inadvertently  or  strategically,  to  insulate 
material  from  effective  cross- 
examination  (or  to  control  the  timing  of 
such  examination),  and  thereby  interfere 
with  participants'  due  process  rights 
and  the  timely  completion  of 
Commission  proceedings.  A  related 
concern  was  that  the  complexity  of 
issues  in  Docket  No.  R97-1  and  the 
extensive  amount  of  material  filed  in 
support  of  the  Service's  request  made  it 
difficult  to  determine  the  contents  of 
some  library  references;  to  distinguish 
between  evidentiary  and  non- 
evidentiary  material;  and  to  determine 
responsibility  for  sponsorship.  A  series 


of  rulings  and  orders  addressed  the 
immediate  due  process  concerns  of 
Docket  No.  R97-1,  and  a  related  Notice 
of  Inquiry  (NOI)  invited  comments  on 
suggestions  for  improving  the  rule.  See, 
for  example.  P.O.  RuUng  R97-1/20 
(September  17, 1997);  Order  No.  1201 
(November  4, 1997);  and  NOI  No.  1, 
Question  3  (September  17, 1997).  The 
comments  are  available  for  review  in  the 
Commission's  docket  room. 

Scope  of  Proposed  Rulemaking 

The  Commission  proposes  a  limited 
update  of  its  rules  of  practice  to  address 
certain  aspects  of  the  controversy  that 
surfaced  in  Docket  No.  R97-1.  Among 
other  things,  the  revisions  require  that 
approval  of  the  designation  of  material 
as  a  library  reference  be  obtained 
through  a  motion.  They  also  specify 
circimistances  or  conditions,  in  addition 
to  those  already  identified  in 
Commission  riiles,  imder  which 
material  can  be  designated  as  a  library 
reference.  The  revisions  also  improve 
the  labeling  and  description  of  material 
contained  in  library  references,  and 
require  participants  to  file  an  electronic 
version  of  the  material,  absent  a 
satisfactory  demonstration  of  why  an 
electronic  version  caimot  be  supplied, 
or  should  not  be  required  to  be 
supplied.  These  changes  effectively 
eliminate  the  need  for  the  special  rule 
that  was  used  in  Docket  No.  R97-1,  but 
do  not  address  all  of  the  issues  that 
arose  with  respect  to  Ubrary  references 
in  Docket  No.  R97-1  or  preclude  the 
possibility  that  special  rules  governing 
the  use  of  library  references  may 
continue  to  be  needed.  The  remaining 
discussion  briefly  reviews  comments 
submitted  in  response  to  NOI  No.  1  in 
Docket  No.  R97-1;  describes  proposed 
revisions,  and  sets  out  proposed 
changes. 

Comments  Submitted  in  Response  to 
NOI  No.  1 

In  its  response  to  the  NOI,  Nashua 
Photo  Inc.,  District  Photo  Inc.,  Mystic 
Color  Lab  and  Seattle  Filmworks,  Inc. 
(NDMS)  state  that  they  do  not  view  "the 
mere  act  of  labeling  a  particular 
document  as  a  library  reference  as 
especially  problematic,"  even  if  the 
document  is  not  voluminous  as  now 
anticipated  by  the  Commission's  rules. 
NDMS  Response  to  NOI  No.  1  on 
Interpretation  of  Commission  Rules 
Authorizing  the  Use  of  Library 
References  (October  3, 1997)  at  2.  They 
add: 

In  fact,  it  may  be  a  relativefy  harmless 
procedure  if  the  party  submitting  the  library 
reference  feels  the  information  in  the  library 
reference  is  information  few  would  want  to 
read,  or  that  inclusion  with  testimony  would 


be  unduly  burdensome,  or  divert  the  reader, 
or  if  the  information  is  in  the  nature  of  a 
secondary  source  which  is  provided  to 
facilitate  access  by  other  parties.  Except  for 
abuse,  the  designation  of  a  document  as  a 
library  reference  should  not,  of  itself,  create 
a  serious  issue  in  a  rate  or  classification 
proceeding. 

Id.  at  2. 
However,  NDMS  further  observe: 

Designation  of  library  references  becomes 
abusive  if  the  party  ofTering  the  library 
reference  offers  it  with  one  or  more  of  the 
following  purposes  or  results:  (i)  To 
circumvent  the  requirement  for  the 
presentation  of  record  evidence  before  the 
Ckjmmission;  (ii)  to  circumvent  the 
requirement  that  a  live  witness  vouch  for  the 
accuracy  and  reliability  of  the  study  (or  other 
information);  (iii)  to  circumvent  the 
requirement  that  a  live  witness  be  made 
available  for  written  or  oral  cross- 
examination;  or  (iv)  to  interpose  delay  and 
unneces.sary  discovery  and  motions  practice 
and  associated  expense  on  interveners  during 
a  statutorily-limited  proceeding  where  every 
day  counts. 

Id.  at  2-3. 

Alliance  of  Nonprofit  Mailers  (ANM) 

ANM  observes  that  the  Commission 
has  not  set  a  minimiun  page  limit  or 
word  coimt  as  a  condition  for 
designating  a  doounent  as  a  library    - 
reference,  but  says  it  is  "unlikely  that  a 
blanket  rule  of  this  kind  would  be 
useful."  ANM  Comments  (October  3, 
1997)  at  1-2.  ANM  also  notes  that  a 
document  of  general  interest  and 
importance  may  warrant  individual 
service  even  if  volimiinous  and, 
conversely,  that  a  docvunent  devoid  of 
general  interest  or  importance  may  be 
"too  voluminous  reasonably  to  be 
distributed"  by  individual  service  even 
if  the  dociunent  is  short.  Id.  at  2. 

In  the  absence  of  a  bright  line 
standard,  ANM  says  that  "deciding 
which  Postal  Service  library  references 
were  not  'too  voluminous  reasonably  to 
be  distributed'  is  likely  to  be  more 
contentious  than  helpful."  Id.  Thus, 
instead  of  establishing  a  minimum  page 
count  or  word  coimt  for  library 
references,  ANM  suggests  that  the 
Commission  should  consider  requiring 
parties  sponsoring  library  references  to 
provide  individual  copies  to  interested 
parties  upon  request.  It  further  states 
that  if  this  approach  is  adopted,  the 
Commission  might  consider  the 
advisability  of  prohibiting  parties,  with 
the  possible  exception  of  the  Postal 
Service  and  the  Commission's  Office  of 
the  Consumer  Advocate  (OCA),  irom 
submitting  blanket  requests  for  copies  of 
all  library  references.  Id.  Also,  ANM 
said  the  Commission  should  make 
mandatory  the  now-voluntary  practice 
of  submitting  library  references  in 


electronic  form  for  posting  on,  and 
downloading  fit)m,  the  Commission  web 
site.  Id. 

ANM  also  states  that  the  "formalities 
of  designating  library  references  are  far 
less  critical  than  the  need  to  ensure  that 
data,  studies  or  other  information  in  a 
library  reference,  if  relied  upon  by  the 
sponsoring  party,  are  open  to 
meaningful  cross-examination."  Id. 
Therefore,  it  suggests  that  a  party 
choosing  to  rely  on  a  library  reference 
in  support  of  its  case  should  be  required 
to  offer  a  witness  sponsoring  the  Ubrary 
reference  for  cross-examination,  except 
when  the  information  at  issue  is  of  a 
kind  that  is  normally  admissible 
without  a  sponsoring  witness,  such  as  a 
statement  against  interest,  or  an 
admission  by  an  adverse  party.  Id.  at  3- 
4.  ANM  further  contends  that  the  Postal 
Service  should  be  required  to  identify — 
when  filing  its  formal  request  and 
vmtten  case-in-chief,  but  no  later  than 
the  beginning  of  hearings — ^which 
portions  of  which  Ubrary  references  will 
be  sponsored  into  evidence,  and  by 
which  witnesses.  Id.  at  4. 

Newspaper  Association  of  America 
(NAA) 

NAA  maintains  that  instead  of 
revisions  to  existing  rules,  there  simply 
should  be  adherence  to  and  serious 
enforcement  of  the  rules  as  they  now 
exist.  NAA  Comments  in  Response  to 
NOI  No.  1  at  2  (October  3, 1998). 

Parcel  Shippers  Association  (PSA) 

PSA's  response  does  not  directly 
address  revisions,  but  cites  its 
September  17, 1997  Memorandum  of 
Law  on  the  Issue  of  the  Evidentiary 
Value  of  Unsponsored  Library 
References,  which  reviewed  PSA's 
concerns  about  the  Service's  reliance  on 
unsponsored  Ubrary  references  not  only 
in  Docket  No.  R97-1,  but  in  Docket  No. 
MC95-1  as  well.  PSA  Response  to  NOI 
No.  1  at  1  (October  2, 1997).  PSA  notes 
that  its  memorandtmi  makes  clear  that 
it  "is  concerned  about  the  status  of 
Library  Reference  H-108,  ciurently 
anonymously  authored  and 
unsponsored,  but  heavily  relied  upon  by 
several  Postal  Service  witnesses'  filed 
testimony  as  the  source  of  their 
testimony."  Id. 

Office  of  the  Consumer  Advocate  (OCA) 

In  the  coiu^e  of  extensive  conmients, 
the  OCA  notes  that  an  ongoing  problem 
with  Ubrary  references  is  that  "a  fair 
number  of  them  have  merely  been 
deposited  in  the  Commission's  docket 
room  without  any  explanation  for  their 
purpose  and  being."  OCA  Response  to 
NOI  No.  1  on  Interpretation  of 
Commission  Rules  Authtnizing  the  Use 


of  Library  References  at  10  (October  3, 
1997).  It  contends  that  a  "roadmap"  is 
necessary  to  ensure  ^at  it  can  evaluate 
the  evidence  contained  in  Ubrary 
references.  Id.  at  12.  A  related  problem, 
according  to  the  OCA,  is  the 
incompleteness  of  explanation  about 
what  is  contained  in  a  Ubrary  reference. 
Id.  at  20.  It  observes: 

•  •  •  [USPS-LR-lH-146  described  six 
computer  programs  that  were  not  discussed 
in  the  Postal  Service's  direct  testimony. 
Interrogatory  OCA/USPS-T-12-35  was 
necessary  to  elicit  information  coQceming 
the  objectives  and  uses  of  such  programs,  and 
how  the  program  may  have  changed  over 
time.  The  Postal  Service's  failure  to  state 
clearly  (without  having  the  information 
extracted  by  OCA)  that  the  outputs  of  these 
programs  are  used  in  the  testimony  and 
workpapers  of  witness  Alexandrovich 
demonstrates  how  the  Postal  Service  misuses 
the  opportunity  to  file  what  is.  in  reality, 
evidence,  as  matter  buried  within  a  library 
reference. 

Id.  at  20  (fii.  omitted). 

The  OCA  suggests  that  Rule  53  should 
be  amended  to  require  the  Service  to 
identify,  at  the  time  it  files  its  request, 
the  evidence  on  which  it  intends  to  rely, 
and  the  witness  whose  responsibiUty  it 
will  be  to  aiiswer  questions  concerning 
all  filed  material.  Id.  at  21.  Among  other 
things,  the  OCA  also  suggests 
amendments  to  address  the  sponsorship 
of  institutional  responses  and  surveys 
and  what  it  refers  to  as  an 
"administrative  change"  which  would 
require  a  party  fiUng  a  Ubrary  reference 
to  supply  both  the  statistical 
information  and  the  accompanjring  text 
in  diskette  form.  Id.  at  22-27. 

Postal  Service 

The  Postal  Service  acknowledges  that 
the  Docket  No.  R97-1  experience  may 
justify  clarifying  or  revising  the  library 
reference  practice,  but  indicates  it  "does 
not  beUeve  that  it  is  a  foregone 
conclusion  that  a  formal  rulemaking  is 
necessary.*  *  *"  Response  of  the 
United  States  Postal  Service  to  NOI  No. 
1  at  4  (October  6, 1997).  It  suggests  that 
"[flurther  clarification  or  refinement  of 
the  Commission's  existing  practices,  as 
well  as  a  better  imderstanding  of  the 
effect  on  the  evidentiary  record,  may 
obviate  a  formal  rule  change."  Id. 

Proposed  Revisions 

Based  on  recent  experience  in  Docket 
No.  R97-1  and  other  dockets,  and  on  the 
comments  submitted  in  response  to  NOI 
No.  1,  the  Commission  has  determined 
that  certain  improvements  in  its  rules  of 
practice  are  necessary  and  desirable. 
The  Commission's  proposal  draws  on 
suggestions  and  observations  made  in 
comments  briefly  reviewed  above.  Since 
the  practice  of  allowing  participants  to 


designate  material  as  a  Ubrary  reference 
is  intended  to  foster  convenience,  a 
central  focus  of  the  revisions  is  on 
adequate  identification  of  material 
contained  in  a  library  reference  and  its 
relationship  to  issues  in  the  proceeding. 
The  proposal  does  not  include  a  page 
limit,  but  anticipates  that  if  "volume"  or 
length  is  a  reason  for  designating 
material  as  a  Ubrary  reference,  this  wiU 
be  addressed  in  the  participant's 
motion.  An  electronic  version  of  the 
docimient  or  material  is  to  be  filed, 
absent  a  showing  of  why  this  cannot  or 
should  not  be  suppUed. 

The  most  significant  change  is  the 
introduction  of  formal  motion  practice, 
with  conditional  acceptance  of  the 
material  proposed  for  designation 
pending  a  ruling.  The  proposed  rule 
provides  that  the  motion  is  to 
affirmatively  address  various  matters, 
such  as  an  explanation  of  how  the 
material  relates  to  the  participant's  case 
or  to  issues  in  the  proceeding;  whether 
the  material  will  be  entered  into  the 
evidentiary  record;  and  the  anticipated 
sponsor. 

The  rule  reflects  the  longstanding 
principle,  which  appears  in  the  existing 
rule,  that  designation  of  a  material  as  a 
Ubrary  reference  and  acceptance  in  the 
Commission's  docket  room  does  not 
confer  evidentiary  status  on  the 
material. 

List  of  Subjects  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure.  Postal  Service. 

For  the  reasons  stated  in  the 
preamble,  39  CFR  3001.31  is  amended 
as  follows: 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  part  3001 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b),  3603.  3622- 
24,3661.3662. 

2.  Amend  §  3001.31  by  revising 
paragraph  (b)  to  read  as  foUows: 


§3001.31    Evidence. 

«        •        •        •        • 

(b)  Documentary  material — (1) 
General.  Doaiments  and  detailed  data 
and  information  shall  be  presented  as 
exhibits.  Where  relevant  and  material 
matter  offered  in  evidence  is  embraced 
in  a  document  containing  other  matter 
not  material  or  relevant  or  not  intended 
to  be  put  in  evidence,  the  participant 
offering  the  same  shall  plainly  designate 
the  matter  offered  excluding  die 
immaterial  or  irrelevant  parts.  If  other 
matter  in  such  document  is  in  such  bulk 
or  extent  as  would  unnecessarily 
encumber  the  record,  it  may  be  marked 


4745A 


Federal  Register /Vol.  63.  No.  173/TuBsdav.  Sentember  8.  1998/ProDosed  Rules 


-J      T»— 1 


MmAsn 


47458 


Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


for  identification,  and,  if  properly 
authenticated,  the  relevant  and  material 
parts  thereof  may  be  read  into  the 
record,  or,  if  the  Commission  or 
presiding  officer  so  directs,  a  true  copy 
of  such  matter  in  proper  form  shall  be 
received  in  evidence  as  an  exhibit. 
Copies  of  documents  shall  be  delivered 
by  the  participant  offering  the  same  to 
the  other  participants  or  their  attorneys 
appearing  at  the  hearing,  who  shall  be 
afforded  an  opportunity  to  examine  the 
entire  document  and  to  offer  in 
'evidence  in  like  manner  other  material 
and  relevant  portions  thereof. 

(2)  Library  references.  The  term 
"library  reference"  is  a  generic  term  or 
label  that  participants  and  others  may 
use  to  identify  or  designate  certain 
documents  or  things  ("material")  filed 
with  the  Commission's  docket  section. 
The  practice  of  filing  a  library  reference 
is  authorized  primarily  as  a  convenience 
to  participants  and  the  Commission 
under  certain  circumstances.  These 
include: 

(i)  when  the  participant  satisfactorily 
demonstrates  that  the  physical 
characteristics  of  the  material,  such  as 
number  of  pages  or  bulk,  are  reasonably 
likely  to  render  compliance  with  service 
requirements  unduly  burdensome; 

fii)  when  the  participant  satisfactorily 
demonstrates  that  interest  in  the 
material  or  things  so  labeled  is  Ukely  to 
be  so  limited  that  service  on  the  entire 
list  would  be  unreasonably  burdensome, 
and  the  participant  agrees  to  serve  the 
material  on  individual  participants 
upon  request; 

(iii)  when  the  participant 
satisfactorily  demonstrates  that 
designation  of  material  as  a  library 
reference  is  appropriate  because  the 
material  constitutes  a  secondary  source. 
A  "secondary  source"  is  one  that 
provides  background  for  a  position  or 
matter  referred  to  elsewhere  in  a 
participant's  case  or  filing,  but  does  not 
constitute  essential  support  and  is 
unlikely  to  be  a  material  factor  in  a 
decision  on  the  merits  of  issues  in  the 
proceeding; 

(iv)  when  the  peulicipant  satisfactorily 
demonstrates  that  the  reference  to, 
identification  of,  or  use  of  the  material 
would  be  facilitated  if  it  is  filed  as  a 
library  reference;  or 

(v)  when  otherwise  justified  by 
circumstances,  as  determined  by  the 
Commission  or  presiding  officer. 

(3)  Form  and  timing  of  required    . 
demonstration.  The  requisite 
demonstration  shall  be  provided  in  the 
form  of  a  motion.  In  general,  the  motion 
shall  be  accompanied  by  the 
simultaneous  filing,  with  the 
Commission's  docket  section,  of  a  copy 
of  the  materialj)roposed  for  designation 


as  a  library  reference.  If  appropriate,  a 
comprehensive  description  of  the 
material  may  be  filed  with  the  docket 
section  in  lieu  of  the  material  itself. 

The  motion  shall  set  forth  with 
particularity  the  reason(s)  why 
designation  of  the  material  as  a  library 
reference  is  being  sought;  explain  how 
the  material  relates  to  the  participant's 
case  or  to  issues  in  the  proceeding; 
indicate  whether  the  material  contains  a 
survey  or  survey  results;  and  provide  a 
good-faith  indication  of  whether  the 
participant  anticipates  that  the  material 
will  be  entered,  in  whole  or  in  part,  into 
the  evidentiary  record.  The  motion  shall 
also  identify  authors  or  others 
materially  contributing  to  the 
preparation  of  the  library  reference. 

If  the  participant  filing  the  library 
reference  anticipates  seeking  to  enter  all 
or  part  of  the  material  contained  therein 
into  the  evidentiary  record,  the  motion 
also  shall  identity  portions  expected  to 
be  entered  and  the  expected  sponsor(s). 

(4)  Conditional  acceptance.  Material 
accompanying  a  motion  invoking  the 
library  reference  designation  shall  be 
accepted  in  the  Commission's  docket 
section  conditionally,  pending  a  ruling 
on  the  merits  of  the  motion. 

(5)  Labels  and  descriptions.  Material 
proposed  to  be  filed  as  a  library 
reference  shall  be  labeled  in  a  manner 
consistent  with  standard  Commission 
notation  and  any  other  conditions  the 
Presiding  Officer  or  Commission 
establishes.  In  addition,  material 
designated  as  a  library  reference  shsdl 
include  a  preface  or  summary 
addressing  the  following  matters:  The 
proceeding  and  document  or  issue  to 
which  the  material  relates;  the  identity 
of  the  participant  designating  the  library 
reference;  the  identity  of  the  witness  or 
witnesses  who  will  be  sponsoring  the 
material  or  the  reason  why  a  sponsor 
cannot  be  identified;  and  to  the  extent 
feasible,  other  library  references  or 
testimony  referred  to  vtdthin.  In 
addition,  the  preface  or  summary  shall 
explicitly  indicate  whether  the  library 
reference  is  an  update  or  revision  to  a 
hbrary  reference  filed  in  another 
Commission  proceeding,  and  provide  an 
adequate  identification  of  the 
predecessor  material. 

(6)  Electronic  version.  Material  filed 
as  a  hbrary  reference  shall  also  be  made 
available  in  an  electronic  version, 
absent  a  showing  of  why  an  electronic 
version  cannot  be  suppUed  or  should 
not  be  required  to  be  suppUed. 

(7)  Status  of  library  references. 
Designation  of  material  as  a  library 
reference  and  acceptance  in  the 
Commission's  docket  section  does  not 
confer  evidentiary  status.  The 


evidentiary  status  of  the  material  is 
governed  by  this  section. 

•        •        •        •        • 

Dated:  August  27, 1998. 
Margaret  P.  Crenshaw, 
Secretary. 

(FR  Doc.  98-23635  Filed  9-2-98;  8:45  am] 
BUJLINO  CODE  7710-fW-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[LA-47-1-7388b;  FRL-6156-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Louisiana: 
Reasonable  Available  Control 
Technology  for  Emissions  of  Volatile 
Organic  Compounds  from  Batch 
Processes 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  In  this  action,  EPA  is 
approving  a  revision  to  the  Louisiana 
State  Implementation  Plan  rule 
requiring  Reasonable  Available  Control 
Technology  for  emissions  of  Volatile 
Organic  Compoimds  from  Synthetic 
Organic  Chemical  Manufacturing 
Industry  Batch  Processes.  In  the  Rules 
and  Regulations  Section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse  ' 
comments.  The  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  relevant  adverse  comments, 
EPA  will  publish  a  timely  withdrawal 
informing  the  public  that  the  final  rule 
will  not  take  effect,  and  all  relevant 
public  comments  received  during  the 
30-day  comment  period  set  forth  below 
vtrill  be  addressed  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Comments  mtist  be  received  in 
writing  by  October  8, 1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Thomas  H.  Diggs,  Chief, 
Air  Planning  Section,  at  the  EPA  Region 
6  Office  listed  below.  Copies  of  the 
documents  relevant  to  this  proposed 
rule  are  available  for  public  inspection 
during  normal  business  hours  at  the 
following  locations.  Anyone  wanting  to 
examine  these  docuiments  should  make 
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an  appointment  with  the  appropriate 
office  at  least  two  working  days  in 
advance. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas.  Texas  75202- 
2733. 

Louisiana  Department  of 
Environmental  Quality,  Air  Quality 
Division,  7290  Bluebonnet  Boulevard, 
Baton  Rouge,  Louisiana  70810. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Deese  of  the  EPA  Region  6  Air  Planning 
Section  (6PD-L)  at  (214)  665-7253  at  the 
Region  6  address  above. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  in  the  Rules  and  Regulations 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  August  21, 1998. 
Jerry  Clifford, 

Acting  Director,  Regional  Administrator. 
Region  6. 

IFR  Doc.  98-24044  Filed  9-4-98;  8:45  am) 
BtLUNQ  COOE  6S60-aO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFRPart52 
PL172-Ib:  FRL-6r52-6J 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  On  November  14, 1995,  May 
9  and  1996,  June  14, 1996,  the  State  of 
Illinois  submitted  State  Implementation 
Plan  (SIP)  revision  requests  to  meet 
commitments  related  to  the  conditional 
approval  of  Illinois'  May  15, 1992,  SIP 
submittal  for  the  Lake  Caliunet  (SE 
Chicago),  McCook.  and  Granite  City, 
Illinois,  Particulate  Matter  (PM) 
nonattainment  areas.  The  EPA  is 
approving  the  SIP  revision  request  as  it 
applies  to  the  McCook  area,  including 
the  attainment  demonstration  for  the 
McCook  PM  nonattainment  area.  The 
SIP  revision  request  corrects,  for  the 
McCook  PM  nonattainment  area,  all  of 
the  deficiencies  of  the  May  15, 1992, 
submittal  (as  discussed  in  the  November 
18, 1994,  conditional  approval  notice). 
The  EPA  is  also  revising  the  codification 
of  the  conditional  approval  to  remove 
issues  which  have  been  resolved.  No 
action  is  being  taken  on  the  submitted 
plan  revisions  for  the  Lake  Calvunet  area 
at  this  time;  they  will  be  addressed  in 
a  separate  rulemaking  action.  Approval 
of  the  Granite  Qty  PM  plan  became 


effective  on  May  11, 1998  (see  63  FR 
11842).  In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  requests  as  a  direct  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  approving  the 
State's  request  is  set  forth  in  the  direct 
final  rule.  The  direct  final  rule  vnll 
become  effective  without  further  notice 
unless  the  Agency  receives  relevant 
adverse  written  comment  on  this 
rulemaking  within  30  days  of 
publication  of  today's  document. 
Should  the  Agency  receive  such 
comment,  it  will  publish  a  timely 
withdrawal  informing  the  public  that 
the  direct  final  rule  vnll  not  take  effect 
and  such  public  comment  received  will 
be  addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  If  no 
adverse  written  comments  are  received, 
the  direct  final  rule  will  take  effect  on 
the  date  stated  in  that  action  and  no 
further  activity  will  be  taken  on  this 
rule.  EPA  does  not  plan  to  institute  a 
second  comment  period  on  this  rule. 
Any  parties  interested  in  commenting 
on  this  rule  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  October  8, 1998. 

ADDRESSES:  Written  comments  shotild 
be  mailed  to:  J.  Ehner  Bortzer.  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Enviroiunental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  and 
EPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Pohlman,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-3299. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  August  11, 1908. 
David^.  Ullrich,    /"^ 
Acting  Reffonal;iwministrator.  Region  V. 
(FR  Doc.  98724038  Filed  9-4-98;  8:45  am] 
Bn.UNO  COK  WM-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart62 

[VA  011-S034b:  FRL-615ft-1] 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants, 
Commonwealth  of  Virginia;  Control  of 
Total  Reduced  Sulfur  Emissions  from 
Existing  Kraft  Pulp  Mills 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  EPA  proposes  to  approve  the 
Commonwealth  of  Virginia's  111(d)  for 
the  control  of  total  reduced  sulfur  (TRS) 
emissions  from  existing  Kraft  pulp 
mills.  In  the  final  rules  section  of  the 
Federal  Register,  EPA  is  approving  the 
Commonwealth's  plan  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments:  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  and  in  the  accompanying  technical 
support  document.  If  no  adverse 
comments  are  received  in  response  to 
this  rule,  no  further  activity  is 
contemplated  in  relation  to  this  plan.  If 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdravra  and 
all  public  comments  received  vrill  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  plan.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
vmting  by  October  8. 1998. 

ADDRESSES:  Comments  may  be  mailedto 
Makeba  A.  Morris,  Chief,  Technical 
Assessment  Branch,  Mailcode  3AP22, 
Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street, 
Philadelphia,  Peimsylvania  19103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Artra  B.  Cooper  at  (215)  814-2096,  or  by 
e-mail  at  cooper.artra@epamail.gov. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  with  the  same  title  which  is  located 
in  the  rules  section  of  the  Federal 
Register. 

Dated:  August  27. 1998. 
Thomas  C  Voltaggio, 

Acting  Director,  Regional  Administrator  EPA 
Reg/on  ni. 

(FR  Doc  98-23889  FUed  9  4  08;  8:45  am] 
BIUJNQCOOE  aSIO  60  P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

[WT  Docket  98-20  and  WT  Docket  98-100; 
DA  98-1687] 

Streamlining  of  Wireless  Regulations 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  In  this  Public  Notice,  DA  98- 
1687,  the  Wireless  Telecommunications 
Bureau  seeks  public  comment  on  the 
Personal  Communications  Industry 
Association's  (PCIA)  July  31, 1998  letter 
proposing  streamlining  of  wireless 
regulations. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW,  Room 
222,  Washington,  DC  20554. 
DATES:  Comments  are  due  September 
23, 1998. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW,  Room 
222,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Steinberg,  Commercial  Wireless 
Division,  Wireless  Telecommimications 
Bureau,  (202)  418-0620. 
SUPPLEMENTARY  INFORMATION:  This    ^ 
Public  Notice,  DA  98-1687,  released  on 
August  21, 1998,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  5608.  2025  M  Street  NW, 
Washington,  DC.  The  complete  text, 
including  attachments,  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  1231— 20th  Street,  NW, 
Washington,  DC  20037,  (202)  857-3800. 

Summary  of  Public  Notice 

1.  In  numerous  proceedings,  the 
Commission  has  emphasized  its  desire 
to  take  a  "common  sense"  approach  to 
regulation,  committing  to  streamlining 
its  regulations  to  the  greatest  extent 
possible  in  order  to  reduce  unnecessary 
regulatory  costs  and  burdens  consistent 
with  the  pubhc  interest.  The 
Commission  has  also  encouraged  and 
received  industry  input  on  these  issues. 

2.  On  July  31, 1998,  Mary  McDermott, 
Senior  Vice  President  &  Chief  of  Staff, 
Public  Relations.  PCIA  submitted  a 
letter  to  Daniel  B.  Phythyon,  Chief, 
Wireless  Telecommunications  Bureau 
(PCIA  Letter)  concerning  potential 
streamhning  or  elimination  of  certain 
wireless  regulations,  hi  the  letter,  PCIA 
identified  three  categories  of  regulations 
that  it  regards  as  administratively 
imnecessary:  (1)  Regulations  that  have 


been  the  subject  of  comment  in  the 
Commission's  Universal  Licensing 
System  (ULS)  rulemaking;  (2)  other 
regulations  that  PCIA  contends  could  be 
eliminated  or  modified  by  the 
Commission  without  the  need  for  prior 
notice  and  comment;  and  (3)  regulations 
that  PCIA  believes  should  be  eliminated 
or  modified  but  that  may  require  prior 
notice  and  comment. 

3.  We  note  that  many  of  the  specific 
proposals  in  the  PCIA  letter  are  already 
the  subject  of  ongoing  Commission 
proceedings,  including  the  ULS 
rulemaking  and  the  Commission's 
Notice  of  Proposed  Rulemaking,  63  FR 
43025  (August  11, 1998)  seeking 
comment  on  additional  areas  where  it 
could  apply  streamlining  or  forbearance 
to  its  wireless  regulations  (Wireless 
Forbearance).  In  the  interest  of 
furthering  these  and  other  initiatives, 
the  Bureau  beUeves  it  serves  the  public 
interest  to  seek  pubUc  comment  on  the 
PCIA  Letter,  and  on  the  proposals  made 
therein  for  streamlining  and  elimination 
of  Commission  regulations.  We  note  that 
this  will  not  delay  any  streamlining 
action  that  the  Bureau  or  the 
Commission  may  elect  to  take  without 
further  notice  and  comment.  In 
addition,  we  will  incorporate  comments 
on  the  PCIA  Letter  into  the  record  of  our 
ULS  and  Wireless  Forbearance 
proceedings,  and  will  incorporate  them 
into  other  proceedings  as  appropriate. 

Federal  Communications  Commission. 
Rosalind  Allen, 

Deputy  Chief,  Wireless  Telecommunications 
Bureau. 

[FR  Doc.  98-24005  Filed  9-*-98;  8:45  am) 

BILUNG  CODE  S712-01-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  232  and  252 

[DFARS  Case  98-D400] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Flexible 
Progress  Payments 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  remove 
references  to  the  flexible  progress 
payments  method  of  contract  financing. 
The  ciuxent  DFARS  coverage  does  not 
permit  its  use  for  contracts  awarded  as 
a  result  of  solicitations  issued  on  or  after 
November  11, 1993. 


DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  specified  below  on  or  before 
November  9, 1998,  to  be  considered  in 
the  formulation  of  the  final  rule. 


ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the 
proposed  rule  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Ms.  Sandra 
G.  Haberlin,  PDUSD  (A&T)  DP  (DAR), 
IMD  3D139,  3062  Defense  Pentagon, 
Washington.  DC  20301-3062.  Telefax 
number  (703)  602-0350.  E-mail 
comments  submitted  over  the  Internet 
should  be  addressed  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  98-D400  in  all  correspondence 
related  to  this  issue.  E-mail 
correspoqdence  should  cite  DFARS 
Case  98-D400  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sandra  G.  Haberlin,  (703)  602-0131. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Director  of  Defense  Procurement 
established  a  special  interagency  team 
to  review  existing  policies  and 
procedures  related  to  progress 
pajrments,  to  make  them  easier  to 
imderstand  and  to  minimize  the 
biudens  imposed  on  contractors  and 
contracting  officers.  Regulatory 
requirements  pertaining  to  progress 
payments  that  were  not  required  by 
statute,  required  to  ensure  adequately 
standardized  government  business 
practices,  or  required  to  protect  the 
public  interest  were  considered  for 
revision  or  elimination. 

An  advance  notice  of  proposed 
rulemaking  (ANPR)  was  published  in 
the  Federal  Register  on  May  1, 1997  (62 
FR  23740).  The  ANPR  solicited 
comments  fi-om  industry  and 
government  personnel  on  how  the 
Federal  Acquisition  Regulation  (FAR) 
could  be  revised  to  result  in  a  simpUfied 
and  streamlined  process  of  applying  for 
.  and  administering  progress  payments. 

After  reviewing  progress  payment 
pohcies  and  public  comments  received 
in  response  to  the  ANPR.  the  team 
identified  potential  changes  to  the  FAR 
and  the  DFARS.  One  of  the  changes  for 
consideration  was  to  eUminate  DFARS 
coverage  for  flexible  progress  payments. 
A  second  ANPR  was  published  in  the 
Federal  Register  on  March  5. 1998  (63 
FR  11074).  that  solicited  comments  on 
the  potential  changes  identified  in  the 
notice.  The  ANPR  also  announced  a 
public  meeting,  that  was  subsequently 
held  on  April  23, 1998. 

After  considering  written  comments 
received  in  response  to  the  two  notices, 
and  verbal  comments  provided  during 
the  public  meeting,  the  working  group 
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submitted  a  report  to  the  Defense 
Acquisition  Regulations  Council. 
TTiis  proposed  rule  reflects  the 
conclusion  of  the  working  group  that 
references  to  flexible  progress  payments 
as  a  method  of  contract  financing 
should  be  removed  firom  the  DFARS. 
This  financing  method  is 
administratively  complex  and 
burdensome,  and  may  be  replaced  with 
the  less  cumbersome  financing  method 
of  performance-based  payments  in  some 
situations.  In  addition,  as  indicated  in 
Table  32-1  at  DFARS  232.502-1-71. 
flexible  progress  payments  currently  are 
not  permitted  for  use  for  contracts 
awarded  as  a  result  of  solicitations 
issued  on  or  after  November  11, 1993. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  at  seq.. 
because  most  contracts  awarded  to 
small  entities  have  a  dollar  value  less 
than  the  simplified  acquisition 
threshold,  and,  therefore,  do  not  use  the 
flenble  progress  payments  method  of 
financing.  In  addition,  flexible  progress 
payments  cvurently  are  not  permitted 
for  use  for  contracts  awarded  as  a  result 
of  solicitations  issued  on  or  after 
November  11, 1993.  An  initial 
regulatory  flexibility  analysis  has. 
therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Conunents  bom  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  5  U.S.C.  601.  et  seq.  (DFARS 
Case  98-D400),  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  rule 
does  not  impose  any  information 
collection  requirements  that  require 
Office  of  Management  and  Budget 
approval  under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  232  and 
252 

Government  procurement. 
Michele  P.  Peterson, 
Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Parts  232  and  252 
are  proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  232  and  252  continues  to  read  as 
follows: 

Authority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 


PART  232— CONTRACT  RNANaNG 

2.  Section  232.501  is  revised  to  read 
as  follows: 

§232.501    General. 

§232.501-1    [Amended] 

3.  Section  232.501-1  is  amended  by 
removing  paragraph  (a)(iii). 

§232.501-2    [Amended] 

4.  Section  232.501-2  is  amended  in 
the  second  sentence  by  revising  the 
parenthetical  "(232.171)"  to  read  "(see 
232.071)". 

§232.502-1-71    [Removed] 

5.  Section  232.502-1-71  is  removed. 

§232.502-4-70    [Amended] 

6.  Section  232.502-4-70  is  amended 
by  removing  paragraph  (b)  and 
redesignating  paragraph  (c)  as  paragraph 
(b). 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

§  252.232-7003    [Removed  and  Reserved] 

7.  Section  252.232-7003  is  removed 
and  reserved. 

8.  Section  252.232-7004  is  amended 
by  revising  the  introductory  text  to  read 
as  follows: 

§  252.232-70004    DoD  progress  payment 


As  prescribed  in  232.502-4-70(b).  use 
the  following  clause: 

•        •        •        •        * 

(FR  Doc.  98-23976  Filed  9  4-98:  8:45  am] 

aiLUNQ  CODE  5000  <M  M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
P.O.  082698D] 
RIN  0648-AK05 

Rsheries  of  ttie  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Snapper- 
Grouper  Fishery  off  the  Southern 
Atlantic  States;  Amendment  9 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NCAA). 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan;  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
South  Atlantic  Fishery  Management 


Coimcil  (Council)  has  submitted 
Amendment  9  to  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South  Atlantic 
Region  for  review,  approval,  and 
implementation  by  NMFS.  Written 
comments  are  requested  from  the 
public. 

DATES:  Written  comments  must  be 
received  on  or  before  November  9. 1998. 

ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office,  NMFS, 
9721  Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

Requests  for  copies  of  Amendment  9, 
which  includes  a  final  supplemental 
environmental  impact  statement,  an 
initial  regtilatory  flexibility  analysis,  a 
regulatory  impact  review,  and  a  social 
impact/fishery  impact  statement,  should 
be  sent  to  the  South  Adantic  Fishery 
Management  Council,  One  Southpark 
Circle,  Suite  306.  Charleston.  SC  29407- 
4699;  Phone:  843-571-4366;  Fax:  843- 
769-4520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Eldridge,  727-570-5305. 

SUPPLEMENTARY  INFORMATK)N:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  each 
regional  fishery  management  council  to 
submit  any  fishery  management  plan  or 
amendment  to  the  Secretary  of 
Commerce  for  review  and  approval, 
disapproval,  or  partial  approval.  The 
Magnuson-Stevens  Act  also  requires 
that  NMFS,  upon  receiving  an 
amendment,  immediately  publish  a 
doctmient  in  the  Federal  Register 
stating  that  the  amendment  is  available 
for  public  review  and  comment. 

Amendment  9  would:  increase  the 
minimum  size  for  red  porgy,  black  sea 
bass,  gag,  and  black  grouper  for  all 
participants;  increase  the  minimum  size 
for  vermilion  snapper  for  a  person 
subject  to  the  bag  limit;  estabUsh  bag 
limits  for  red  porgy  and  black  sea  bass; 
during  March  and  April,  prohibit 
harvest  and  possession  in  excess  of  the 
bag  limit  and  prohibit  purchase  and  sale 
of  red  porgy,  gag  grouper,  and  black 
grouper;  for  greater  amberjack,  reduce 
the  iMg  limit,  establish  a  conunerdal 
quota  and  trip  limit,  prohibit  sale  of 
greater  amberjack  caught  under  the  bag 
limit  when  the  commercial  fishery  is 
closed,  prohibit  harvest  and  possession 
in  excess  of  the  bag  limit  during  April, 
change  the  beginning  of  the  fishing  year 
to  May  1,  and  prohibit  coring  (removal 
of  the  head  from  the  carcass);  restrict 
possession  of  gag  and  black  grouper 
vnthin  the  aggregate  grouper  bag  Umit; 
establish  an  aggregate  bag  limit  for  all 
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snapper-grouper  species  currently  not 
under  a  bag  limit  (excluding  tomtate 
and  blue  runner);  require  escape  vents 
-and  escape  panels  with  degradable 
hinges  and  fasteners  in  black  sea  bass 
pots;  and  specify  that  a  vessel  with 
longline  gear  on  board  may  only  possess 
certain  deep-water  species  of  snapper- 
grouper. 

A  proposed  rule  to  implement 
Amendment  9  has  been  received  from 
the  Council.  In  accordance  with  the 
Magnuson-Stevens  Act,  NMFS  is 
evaluating  the  proposed  rule  to 
determine  whether  it  is  consistent  with 
Amendment  9,  the  Magnuson-Stevens 
Act,  and  other  applicable  law.  If  that 
determination  is  affirmative,  NMFS  will 
publish  it  in  the  Federal  Register  for 
public  review  and  comment. 

Comments  received  by  November  9, 
1998  whether  specifically  directed  to 
the  amendment  or  the  proposed  rule, 
will  be  considered  by  NMFS  in  its 
decision  to  approve,  disapprove,  or 
partially  approve  Amendment  9. 
Comments  received  after  that  date  will 
not  be  considered  by  NMFS  in  this 
decision.  All  comments  on  Amendment 
9  or  on  the  proposed  rule  during  their 
respective  comment  periods  will  be 
addressed  in  the  final  rule. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  1. 1998. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  98-24032  Filed  9-4-98;  8:45  ami 

BILLING  CODE  3S10-22-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclcet  No.  980826225-8225-01 ;  I.D. 
081498q 

R1N0648-AL50 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Extension  of  the 
Interim  Groundfish  Observer  Program 
through  December  31, 2000 

AGENCY:  National  Maiine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA),  • 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
to  extend  the  current  groundfish 
observer  coverage  requirements  and 
implementing  regulations  for  the  North 
Pacific  Groundfish  Observer  Program 


(Observer  Program)  that  expire 
December  31, 1998.  This  action  is 
necessary  to  assure  uninterrupted 
observer  coverage  through  December  31, 
2000. 

This  action  is  intended  to  accomplish 
the  objectives  of  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  and  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMPs). 
DATES:  Comments  on  this  proposed  rule 
must  be  received  by  October  8, 1998. 
ADDRESSES:  Comments  should  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region.  NMFS,  P.O.  Box  21668, 
Jimeau,  AK  99802,  Attn:  Lori  J.  Gravel, 
or  delivered  to  the  Federal  Building,  709 
West  9th  Street,  Jimeau,  AK.  Copies  of 
the  Environmental  Assessment/ 
Regulatory  Impact  Review/Final 
Regulatory  Flexibility  Analysis  (EA/ 
RIR/FRFA)  prepared  for  the  1997 
Interim  Groundfish  Observer  Program, 
the  RIR/FRFA  prepared  for  the  1998 
Interim  Groimdfish  Observer  Program, 
and  the  RIR/lnitial  Regulatory 
Flexibility  Analysis  (IRFA)  prepared  for 
this  proposed  regulatory  action  also  may 
be  obtained  from  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Salveson.  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  manages  the  U.S.  groundfish 
fisheries  of  the  Gulf  of  Alaska  and  the 
Bering  Sea  and  Aleutian  Islands 
management  area  in  the  Exclusive 
Economic  Zone  imder  the  FMPs.  The 
North  Pacific  Fishery  Management 
Council  (Coxmcil)  prepared  the  FMPs 
pursuant  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 
Regulations  implementing  the  FMPs 
appear  at  50  CFR  part  679.  General 
regulations  that  also  pertain  to  U.S. 
fisheries  appear  at  subpart  H  of  50  CFR 
part  600. 

In  1996,  the  Council  adopted  and 
NMFS  implemented  the  Interim 
Groundfish  Observer  Program.  The 
Interim  Groundfish  Observer  Program 
superseded  the  North  Pacific  Fisheries 
Research  Plan  and  extended  the  1996 
mandatory  groimdfish  observer 
requirements  through  1997  (61  FR 
56425,  November  1. 1996)  and  again 
through  1998  (62  FR  67755.  December 
30. 1997).  The  intent  of  the  Interim 
Observer  Program  is  to  provide  for  the 
collection  of  observer  data  necessary  to 
manage  the  Alaska  groundfish  fisheries 
while  a  long-term  program  is  being 
developed  to  address  concerns  about 


observer  data  integrity,  observer 
compensation  and  working  conditions, 
and  equitable  distribution  of  observer 
coverage  costs.  During  1997  and  1998. 
NMFS  attempted  to  address  the  first  two 
concerns  through  the  development  of  a 
joint  partnership  agreement  (JPA).  The 
JPA  would  be  an  agreement  with  a  third 
party  organization  that  would  be 
implemented  by  1999  for  that 
organization  to  provide  observer 
procurement  services  for  the  Alaska 
groimdfish  industry.  The  Pacific  States 
Marine  Fisheries  Commission  (PSMFC) 
expressed  a  willingness  to  serve  as  the 
third  party  organization  to  provide  these 
services  under  a  JPA.  Throughout  1997 
and  1998.  NMFS  consulted  with  the 
Council  on  the  progress  toward 
development  of  a  JPA  between  NMFS 
and  PSMFC. 

At  its  December  1997  meeting,  the 
Council  further  requested  NMFS  to 
address  the  observer  coverage  cost 
distribution  issue  through  either 
reconsideration  of  the  Nprth  Pacific 
Fisheries  Research  Plan  that  was 
repealed  in  1995  (61  FR  56425, 
November  1, 1996),  or  the  development 
of  an  alternative  fimding  mechanism. 
The  Council  intended  that  options  to 
address  the  cost  distribution  issue  be 
developed  concurrently  with  the  JPA. 
although  the  implementation  schedule 
of  the  JPA  and  of  measures  to  address 
industry  cost  concerns  were  anticipated 
to  differ. 

During  late  spring  1998.  NMFS 
became  aware  of  two  issues  that 
forestalled  the  ability  of  PSMFC  to  go 
forward  with  the  JPA  concept  as 
endorsed  by  the  Council  and 
conceptuaUzed  by  NMFS.  First,  the 
authorities  and  respective  roles  of 
NMFS  and  PSMFC  under  a  JPA  could 
subject  the  agreement  to  the  Services 
Contract  Act  (SCA).  While  it  would  be 
possible  to  develop  a  JPA  under  the 
SCA,  under  the  SCA's  wage  provisions 
costs  of  observer  services  under  the  JPA 
would  likely  increase  beyond  those 
negotiated  under  union  settlement  and 
envisioned  by  the  Council  for  this 
program. 

Second,  the  role  envisioned  for 
PSMFC  under  the  JPA  would  increase 
PSMFC's  exposure  to  potential  lawsuits. 
PSMFC  determined  this  exposure  to  be 
too  high.  Furthermore,  NMFS  could  not 
sufficiently  indemnify  PSMFC  against 
legal  challenge  because  (1)  no  statutory 
authority  for  such  indemnification 
exists,  and  (2)  the  Anti-Deficiency  Act 
precludes  open-ended  indemnification. 
Regulations  developed  to  implement  the 
JPA  could  deflect  potential  lawsuits 
away  from  PSMFC  to  NMFS. 
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Nonetheless,  such  deflection  could  not 
sufficiently  reduce  the  potential  for 
lawsuits  in  a  maimer  that  would  allow 
PSMFC  to  go  forward  with  the  JPA  as 
endorsed  by  the  Council. 

At  its  June  1998  meeting,  the  Council 
was  informed  that  development  of  a  JPA 
failed  due  to  the  issues  described  here. 
Subsequently,  the  Council  requested 
NMFS  to  develop  new  options  for  an 
alternative  infrastructure  for  the 
Observer  Program  that  would  (1)  better 
assure  the  continued  collection  of 
quality  observer  data,  and  (2)  address 
observer  coverage  cost  distribution 
issues  through  a  fee  collection  or 
alternative  funding  mechanism.  NMFS 
is  scheduled  to  report  back  to  the 
Council  at  its  October  1998  meeting  on 
a  plan  to  achieve  these  objectives.  The 
Council  also  recognized  that  the 
development  of  measures  to  address 
concerns  about  the  continued  integrity 
of  observer  data  and  industry  cost 
distribution  issues  would  require 
extensive  time  and  coordination  efforts 
dmong  NMFS  staff,  different  industry 
sectors,  and  representatives  of  observer 
interests.  At  its  June  1998  meeting,  the 
Council  imanimously  requested  NMFS 
to  extend  the  current  Interim  Observer 
Program  through  December  31,  2000. 

A  description  of  the  regulatory 
provisions  of  the  Interim  Groimdfish 
Observer  Program  was  provided  in  the 
proposed  rule  and  final  rule 
implementing  this  program  (61  FR 
40380,  August  2, 1996;  61  FR  56425, 
November  1, 1996.  respectively)  as  well 
as  the  proposed  and  final  rule  that 
extended  the  interim  program  through 
1998  (62  FR  49198.  September  19, 1997; 
62  FR  67755,  December  30, 1997, 
respectively).  Consistent  with  the  final 
rule  extending  the  existing  observer 
program  into  1998,  §  679.50(i)(l)(i)  of 
the  proposed  rule  specifies  that  observer 
contractors  certified  prior  to  January  1, 
1999,  and  providing  observer  services 
during  1998.  would  be  exempt  from  the 
requirement  to  submit  an  application  for 
certification.  The  intent  of  this 
provision  is  to  alleviate  an  unnecessary 
paperwork  burden  on  those  observer 
contractors  who  are  certified  by  NMFS 
and  currently  provide  observer  services. 
No  other  changes  to  the  existing 
regulations  are  proposed  at  this  time. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

Tnis  rule  would  extend  without 
change  existing  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 


and  Budget  (0MB)  under  0MB  control 
numbers  0648-0318  and  0648-0307. 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA.  unless 
that  collection  of  information  displays  a 
currently  valid  0MB  control  number. 

The  extension  of  the  existing 
regulations  implementing  the  interim 
observer  program  through  E)ecember  31. 
2000.  is  consistent  vdth  the  intent  and 
purpose  of  the  Interim  Groundfish 
Observer  Program.  The  proposed  action 
is  a  necessary  extension  of  the  rule 
implementing  the  Interim  Groundfish 
Observer  Prc^ram  and  will  provide  the 
same  benefits  as  listed  in  the  EA/RIR/ 
FRFA  for  the  Interim  Groundfish 
Observer  Program,  dated  August  27, 
1996.  and  the  RIR/FRFA  for  the 
extension  of  Interim  Observer  Program 
through  1998  dated  October  28. 1997. 
Copies  of  these  analyses  are  available 
from  NMFS  (see  ADDRESSES). 

NMFS  prepared  an  IRFA  as  part  of  the 
RIR.  which  describes  the  impact  this 
proposed  rule  would  have  on  small 
entities,  if  adopted.  Based  on  the 
analysis,  it  was  determined  that  this 
proposed  rule  could  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  copy  of  this 
analysis  is  also  available  from  NMFS 
(see  ADDRESSES). 

Observer  costs  borne  by  vessels  and 
processors  are  based  on  whether  an 
observer  is  aboard  a  vessel  and  on 
overall  coverage  needs.  Higher  costs  are 
borne  by  those  vessels  and  shoreside 
processors  that  require  higher  levels  of 
coverage.  Most  of  the  catcher  vessels 
participating  in  the  groundfish  fisheries 
off  Alaska  and  required  to  carry 
observers  (i.e..  vessels  60  ft  (18.3  mt) 
LOA  and  longer)  meet  the  definition  of 
a  small  entity  under  the  Regulatory 
Flexibility  Act  (RFA).  Since  1995.  about 
270  catcher  vessels  carry  observers 
annually.  The  FRF  As  prepared  for  the 
1997  and  1998  Interim  Groundfish 
Observer  Program  describe  the  degree  to 
which  these  catcher  vessels  would  be 
economically  impacted  by  observer 
coverage  levels  or  other  regulatory 
provisions  of  the  Observer  Program.  The 
proposed  action  is  not  expected  to  result 
in  any  economic  impacts  beyond  those 
already  analyzed  in  these  previous 
FRF  As  because  this  rule  would  not 
implement  any  changes  in  required 
observer  coverage  levels  or  other 
regulations  implementing  the  Interim 
Observer  Program,  except  for  an 
extension  of  the  effective  date,  emd  the 
underlying  socioeconomic  conditions  of 
the  fishery  and  participating  small 


entities  has  remained  constant.  These 
impacts  are  summarized  from  the  IRFA 
prepared  for  this  proposed  action  as 
follows: 

Table  4  of  the  IRFA  summarizes  costs  by 
groundfish  harvesting  and  processing  sector 
considering  observer  costs  as  a  fraction  of 
exvessel  groundfish  value  alone,  and  of  the 
sum  of  exvessel  values  for  groundfish  and 
halibut.  For  most  sector^  ranges,  averages 
and  medians  are  similar  for  both  groundfish 
only  and  groundfish  plus  halibut  categories. 
Participation  in  halibut  fisheries  occurred  in 
only  four  of  the  ten  sectors  examined  (100 
percent  and  30  percent  fixed-gear  catch 
vessels  (CVs),  30  percent  fixed-gear  catcher/ 
processor  vessels  (CPs),  and  30  percent 
trawlers  CVs).  The  data  in  Table  4  are  based 
on  1995  assumptions  for  estimated  costs  per 
observer  day  ($180-$198/day)  and  indicate 
that  vessel  and  processor  observer  costs 
ranged  from  .02  to  24.8  percent  of  the 
operations  exvessel  value  of  catch.  Fixed  gear 
vessels  generally  experience  the  highest 
relative  cost  for  observer  coverage  (about  3.5 
percent  of  the  groundfish  exvessel  value  for 
catch  vessels  >  125  ft  LOA  and  2.5  percent 
for  catch  vesseb  >  60  ft  and  <  125  ft  LOA). 
These  relative  costs  are  decreased  slightly  to 
3.4  and  2.0  percent,  respectively,  if  the 
vessels'  exvessel  value  of  halibut  catch  is  also 
considered.  Shoreside  processors  and  trawl 
catcher  processors  generally  paid  the  least  for 
observer  coverage  relative  to  exvessel  value 
(0.5  percent  and  1.0  percent,  respectively). 
Note  that  these  relative  costs  would  increase 
under  the  proposed  action  to  theaxtent  that 
obswver  imion  negotiations  continue  to 
result  in  increased  costs  per  deployment  day. 

Table  4  also  presents  data  based  on  an 
assumption  for  estinuted  costs  per  observer 
day  of  $325/day.  Under  this  hi^er  cost 
scenario,  vessel  and  processor  observer  costs 
ranged  from  .04  percent  to  40.7  percent  of  the 
operations'  exvessel  value  of  catch.  Again, 
fixed  gear  vessels  generally  experience  the 
highest  relative  cost  for  otraerver  coverage 
(about  6.3  percent  of  the  groundfish  exvessel 
value  for  catcher  vesseb  >  125  ft  LOA  and 
4.2  percent  for  catcher/processor  vessels  > 
125  ft  LOA).  The  relative  costs  for  catcher 
vessels  is  decrMsed  slightly  to  6.1  if  the 
vessels'  exvessel  value  of  halibut  catch  is  also 
considered.  Sb(M«side  processors  and  trawl 
catcher  processors  generally  paid  the  least  for 
observer  coverage  relative  to  exvessel  value 
(0.8  percent  and  1.7  percent,  respectively). 

Under  both  cost  scenarios,  the  highest 
relative  costs  of  observer  coverage  were 
correlated  with  vessel  operations  that  were  at 
the  lowest  end  of  the  revenue  spectrum 
within  each  sector  examined.  The  fact  that 
fixed  gear  operations  generally  pay  higher 
relative  costs  for  observer  coverage  reflects 
that  these  operations  generally  receive  less 
revenue  from  the  groundfish/halibut  fisheries 
compared  to  trawl  operations.  The  single 
case  where  observer  costs  exceeded  20 
percent  reflected  a  single  vessel  operation 
that  earned  less  than  $5,500  in  groundfish 
revenues  for  1995. 

The  RFA  requires  that  the  IRFA 
describe  significant  alternatives  to  the 
proposed  rule  that  accompUsh  the 
stated  objectives  of  the  applicable 
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statutes  and  that  minimize  any 
signiHcant  impact  on  small  entities.  The 
IRFA  must  discuss  significant 
alternatives  to  the  proposed  rule  such  as 
(1)  establishing  different  reporting  ' 
requirements  for  small  entities  that  take 
into  account  the  resources  available  to 
small  entities,  (2)  consolidating  or 
simplifying  of  reporting  requirements, 
(3)  using  performance  rather  than  design 
standards,  and  (4)  allowing  exemptions 
from  coverage  for  small  entities. 

Alternatives  that  addressed  modifying 
reporting  requirements  for  small  entities 
or  the  use  of  performance  rather  than 
design  standards  for  small  entities  were 
not  considered  by  the  Council  or  in  this 
analysis.  Such  alternatives  are  not 
relevant  to  this  proposed  action  and 
would  not  mitigate  the  impacts  on  small 
entities.  Allowing  exemptions  for  small 
entities  from  this  proposed  action 
would  not  be  appropriate  because  the 
objective  to  assiue  uninterrupted 
observer  coverage  requirements  through 
2000  could  not  be  achieved  if  small 
entities  were  exempted. 

However,  this  action  does  include 
measures  that  will  minimize  the 
significant  economic  impacts  of 
observer  coverage  requirements  on  at 
least  some  small  entities.  Vessels  less 
than  60  ft  (18.3  m)  LOA  are  not  required 
to  carry  an  observer  while  fishing  for 
groundfish.  Similarly,  vessels  between 
60  ft  (18.3  m)  and  125  ft  (38.1  m)  LOA 
have  lower  levels  of  observer  coverage 
than  those  for  vessels  over  125  ft  (38.1 
m)  LOA.  These  measures,  which  have 
been  incorporated  into  the  requirements 
of  the  Nordi  Pacific  Groimdfish 
Observer  Program  since  its  inception  in 
1989,  effectively  mitigate  the  economic 
impacts  on  some  small  entities  without 
adversely  affecting  implementation  of 
the  conservation  and  management 


responsibilities  imposed  by  the  FMPs 
and  the  Magnuson-Stevens  Act. 

The  EA/RIR/FRFA  prepared  for  the 
1997  Interim  Groundfish  Observer 
Program  (61  FR  56425,  November  1, 
1996)  included  the  North  Pacific 
Fisheries  Research  Plan  (Research  Plan) 
as  an  alternative.  However,  the  Research 
Plan  currently  is  not  a  viable  alternative 
to  the  proposed  interim  observer 
program  because  fees  collected  in  1995 
were  refunded  in  early  1996  and,  if  the 
Research  Plan  were  pursued  as  the 
preferred  alternative,  start-up  funding 
would  have  to  be  collected  again. 
Regulations  implementing  the  existing 
observer  program  will  expire  at  the  end 
of  1998.  Implementation  of  a  fee-based 
observer  program  is  not  feasible  by  the 
end  of  this  year,  which  would  be 
necessary  to  provide  observer  coverage 
for  the  1999-2000  groundfish  fisheries. 
The  preferred  alternative  for  an  interim 
observer  program  is  the  only  option  that 
could  be  implemented  by  January  1, 
1999,  so  that  the  groimdfish  fisheries 
could  commence  without  interruption. 

With  the  demise  of  the  JPA,  the 
Coimcil  again  requested  NMFS  to 
address  industry  cost  distribution  issues 
through  a  fee  collection  or  alternative 
funding  mechanism.  NMFS  is 
scheduled  to  report  back  to  the  Council 
at  its  October  1998  meeting  on  a  plan  to 
achieve  this  objective. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  1, 1998. 
Hilda  Diaz-Soltero, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Sennce. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 


PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §  679.50,  the  section  heading, 
paragraphs  (i)(l)(i),  and  (i)(l)(iii)  are 
revised  to  read  as  follows: 

f  679.50   Groundfish  Observer  Program 
applicable  through  Deceml>er  31, 2000. 

*  *        •        •        • 

(i)  •  •  * 
(!)••• 

(i)  Application.  An  applicant  seeking 
to  become  an  observer  contractor  must 
submit  an  application  to  the  Regional 
Administrator  describing  the  applicant's 
ability  to  carry  out  the  responsibihties 
and  duties  of  an  observer  contractor  as 
set  out  in  paragraph  (i)(2)  of  this  section' 
and  the  arrangements  and  methods  to  be 
used.  Observer  contractors  certified 
prior  to  January  1, 1999,  and  that  have 
provided  observer  services  during  1998, 
are  exempt  from  this  requirement  to 
submit  an  application  and  are  certified 
for  the  term  specified  in  paragraph 
(i)(l)(iii)  of  this  section. 

•  •        *        •        • 

(iii)  Term.  Observer  contractors  will 
be  certified  through  December  31,  2000. 
NMFS  can  decertify  or  suspend  observer 
contractors  pursuant  to  paragraph  (j)  of 
this  section. 
***** 

(FR  Doc.  98-24031  Filed  0  4  98;  8:45  am] 
BILUNQ  CODE  3510-22-F 
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DEPARTMENT  OF  AGmCULTURE 

Foreign  Agricultural  Service 

Special  Provision  for  Frozen 
Concentrated  Orange  Juice  Under  the 
North  American  Free  Trade  Agreement 
implementation  A3t 

AQENCY:  Foreign  Agricultural  Service, 

USDA. 

action:  Notice  of  determination  of 

termination  cf  existence  of  price 

conditions  necessary  for  imposition  of 

temporary  duty  on  frozen  concentrated 

orange  juice  &t>m  Mexico. 

SUMMARY:  Pursuant  to  Section  309(a)  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act  of  1993 
("NAFTA  Implementation  Act"),  this  is 
a  notification  that  for  56  consecutive 
business  days  the  daily  price  for  frozen 
concentrated  orange  juice  has  exceeded 
Uie  trigger  price. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Somers,  Horticultural  and 
Tropical  Products  Divisioni,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1000  or  telephone  at  (202)  720-3423. 
SUPPLEMENTARY  INFORMATION:  The 
NAFTA  Implementation  Act  authorizes 
the  imposition  of  a  temporary  duty 
(snapback)  for  Mexican  frozen 
concentrated  orange  juice  when  certain 
conditions  exist.  Mexican  articles  falling 
under  subheading  2009.11.00  of  the 
Harmonized  Tariff  Schedule  of  the 
Untied  States  (HTS)  are  subject  to  the 
snapback  duty  provision. 

ifnder  Section  309(a)  of  the  NAFTA 
Implementation  Act,  certain  price 
conditions  must  exist  before  the  United 
States  can  apply  a  snapback  duty  on 
imports  of  Mexican  frozen  concentrated 
orange  juice.  In  addition,  such  imports 
must  exceed  specified  amounts  before 
the  snapback  duty  can  be  applied.  The 
price  conditions  exist  when  for  each 
period  of  5  consecutive  business  days 
the  daily  price  for  frozen  concentrated 


orange  juice  is  less  than  the  trigger 
price. 

For  the  purpose  of  this  provision,  the 
term  "daily  price"  means  the  daily 
closing  price  of  the  New  York  Cotton 
Exchange,  or  any  successor  as 
determined  by  the  Secretary  of 
Agriculture  (the  "Exchan^"),  for  the 
closest  month  in  which  contracts  for 
frozen  concentrated  orange  juice  are 
being  traded  on  the  Exchange.  The  term 
"business  day"  means  a  day  in  which 
contracts  for  frozen  concentrated  orange 
juice  are  being  traded  on  the  Exchange. 

The  term  "trigger  price"  means  the 
average  daily  closing  price  of  the 
Exchauage  for  the  corresponding  month 
during  the  previous  5-year  period, 
excluding  the  year  with  the  highest 
average  price  for  the  corresponding 
month  and  the  year  with  the  lowest 
average  price  for  the  corresponding 
month. 

Price  conditions  no  longer  exist  wdien 
the  Secretary  determines  that  for  a 
period  of  5  consecutive  business  days 
the  daily  price  for  frozen  concentrated 
orange  juice  has  exceeded  the  trigger 
price.  Whenever  the  price  conditions 
are  determined  to  exist  or  to  cease  to 
exist  the  Secretary  is  required  to 
immediately  notify  the  Commissioner  of 
Customs  of  such  determination. 
Whenever  the  determination  is  that  the 
price  conditions  exist  and  the  quantity 
of  Mexican  articles  of  frozen 
concentrated  orange  juice  entered 
exceeds  (1)  264,978.000  litera  (single 
strength  equivalent)  in  any  of  calendar 
yean  1994  through  2002,  or  (2) 
340,560,000  Uters  (single  strength 
equivalent)  in  any  calendar  years  2003 
through  2007,  the  rate  of  duty  on 
Mexican  artides  of  frozen  concentrated 
orange  juice  that  are  entered  after  the 
date  on  which  the  applicable  quantity 
limitation  is  reached  and  before  the  date 
of  publication  in  Federal  Register  of  the 
determination  that  the  price  conditions 
have  ceased  to  exist  shall  be  the  lower 
of— (Ij  the  column  1 — General  rate  of 
duty  in  effect  for  such  articles  on  July 
1, 1991;  or  (2)  the  column  1— General 
rate  of  duty  in  effect  on  that  day.  For  the 
purpose  of  this  provision,  the  term 
"entered"  means  entered  or  withdrawn 
from  warehouse  for  consiunption  in  the 
customs  territory  of  the  United  States. 
In  accordance  with  section  309(a)  of 
the  NAFTA  Implementation  Act,  it  has 
been  determined  that  for  the  period 
August  14-20. 1998.  the  daily  price  for 


frozen  concentrated  orange  juice  has 
exceeded  the  trigger  price. 

Issued  at  Washington.  D.C  the  27th  day  of 
August  1998. 
Lon  Hatamijra, 

Administrator,  Foreign  Agricultural  Service. 
(FR  Doc  98-23650  Filed  9-4-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Intematlonai  Trade  Administration 

[A-S88-82^ 

Certain  Corrosion-Resistant  CartKwi 
Steei  Flpt  Products  From  Japan: 
Preliminary  Results  of  Antidumping 
Duty  Adminlstrathre  Review 

AQBICY:  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
action:  Notice  of  Preliminary  Results  of 
the  Antidiimping  Duty  Administrative 
Review  of  Certain  Corrosion-Resistant 
Caib(Hi  Steel  Flat  Products  From  Japan. 

SUMMARY:  In  resp<mse  to  requests  from 
interested  parties,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  adininistrative  review  of 
the  antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  This  review  covers 
one  manufacturer  of  the  subject 
merchandise.  The  period  of  review 
("POR")  U  August  1, 1996  through  July 
31, 1997. 

We  have  preliminarily  determined 
that  sales  subject  to  this  review  have 
been  made  below  normal  value  ("NV"). 
If  these  preliminary  results  are  adopted 
in  our  final  results  of  these 
administrative  reviews,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
antidumping  duties  based  on  the 
difiiarence  between  the  export  price 
("EP")  and  the  NV. 
EFFECTIVE  DATE:  September  8, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Doreen  Chen.  Stephen  Jacques,  or  Rick 
Johnson.  Import  Administration. 
Intematioiud  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W.. 
Washington.  DC  20230:  telephone:  (202) 
482-0413.  482-1391.  or  482-3818, 
respectively. 
SUPPLEMENTAf^Y  INFORMATKSN: 
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The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (62  FR  27379,  May  19, 1997). 

Background 

On  July  19, 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  37154)  the  antidumping  duty  orders 
on  certain  corrosion-resistant  carbon 
steel  flat  products  from  Japan.("Fina7 
Determination").  On  August  13, 1997, 
Nippon  Steel  Corporation  ("NSC") 
requested  a  review  of  its  exports  of 
corrosion-resistant  steel.  On  September 
25, 1997,  in  accordance  with  section 
751  of  the  Act,  we  published  a  notice  of 
initiation  of  administrative  review  of 
this  order  for  the  period  August  1, 1996 
through  July  31, 1997  (62  FR  50292). 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  February  9, 1998  the 
Department  published  a  notice  of 
extension  of  the  time  limit  for  the 
preliminary  results  in  the  review  to  July 
2. 1998.  See  CorTosion-Resistant  Carbon 
Steel  Flat  Products  From  Japan: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  the  Antidumping  Duty 
Administrative  Review.  63  FR  26144 
(February  9, 1998).  On  May  12, 1998, 
the  Department  published  a  notice  of 
extension  of  the  time  limit  for  the 
preliminary  results  in  the  review  to 
August  31, 1998.  See  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
From  Japan:  Extension  of  Time  Limit  for 
Preliminary  Results  of  the  Antidumping 
Duty  Administrative  Review,  63  FR 
26144  (May  12, 1998).  The  Department 
is  conducting  this  review  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  Review* 

This  review  of  "certain  corrosion- 
resistant  steel  flat  products"  covers  flat- 
rolled  carbon  steel  products,  of 
rectangular  shape,  either  clad,  plated,  or 
coated  with  corrosion-resistant  metals 
such  as  zinc,  aluminum,  or  zinc-, 
aluminum-,  nickel-or  iron-based  alloys, 
whether  or  not  corrugated  or  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating,  in  coils 
(whether  or  not  in  successively 


superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers  7210.30.0030. 
7210.30.0060,  7210.41.0000, 
7210.49.0030,  7210.49.0090, 
7210.61.0000,  7210.69.0000. 
7210.70.6030,  7210.70.6060, 
7210.70.6090,  7210.90.1000. 
7210.90.6000,  7210.90.9000, 
7212.20.0000,  7212.30.1030, 
7212.30.1090,  7212.30.3000. 
7212.30.5000,  7212.40.1000. 
7212.40.5000.  7212.50.0000. 
7212.60.0000,  7215.90.1000. 
7215.90.3000.  7215.90.5000. 
7217.20.1500.  7217.30.1530. 
7217.30.1560,  7217.90.1000. 
7217.90.5030,  7217.90.5060,  and 
7217.90.5090.  Included  are  flat-rolled 
products  of  non-rectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
worked  after  rolling) — ^for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Excluded  are  flat- 
rolled  steel  products  either  plated  or 
coated  with  tin,  lead,  chromiimi. 
chromium  oxides,  both  tin  and  lead 
("teme  plate"),  or  both  chromimn  and 
chromium  oxides  ("tin-free  steel"), 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating.  Also  excluded  are 
clad  products  in  straight  lengths  of 
0.1875  inch  or  more  in  composite 
thickness  and  of  a  width  which  exceeds 
150  millimeters  and  measures  at  least 
twice  the  thickness.  Also  excluded  are 
certain  clad  stainless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
oonaist  of  a  carbon  steel  flat-rolled 
product  clad  cm  both  sides  with 
stainless  steel  in  a  20%-60%-20%  ratio. 
The  HTS  item  numbws  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive  of  the  scope  of  this  review. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  cost  and  sales 
information  provided  by  NSC,  using 
standard  verification  procedures, 
including  on-site  inspection  of  the 
manufacturer's  facilities  and  the 


examination  of  relevant  sales  and 
financial  records.  Our  verification 
results  are  outlined  in  the  public 
versions  of  the  verification  reports, 
which  are  on  file  with  the  Department 
in  the  Central  Records  Unit.  Room  B- 
099. 

Transactions  Reviewed 

In  accocdance  with  section  751  of  the 
Act.  the  Deftartment  is  reqiiired  to 
determine  the  EP  (or  CEP)  and  NV  of 
each  entry  of  subject  merchandise.  On 
November  18. 1997.  respondent 
requested  that  it  be  relieved  from 
reporting  certain  information,  e.g.  price 
adjustments  for  sales  by  NSC's  affiliated 
manufacturers.  Respondent  argued  that 
it  should  not  be  required  to  report  such 
information  on  sales  by  affiliated 
manufacturers  because  these  sales  were 
not  exported  to  the  United  States  and 
would  not  provide  the  most  similar 
product  matches  to  the  subject 
merchandise  under  review.  See_ 
November  18. 1997  letter.  Therefore, 
respondent  reported  only  matching 
characteristics,  date  of  sale,  quantity 
and  price  for  these  sales. 

The  Department  directed  respondent 
to  report  sales  by  affiliated  resellers.  See 
Department's  September  19, 1997 
antidumping  questioimaire  and 
supplemental  questionnaire  dated 
January  15. 1998  at  p.  1.  In  the  response 
to  the  questionnaire,  respondent  stated 
that  it  was  imable  to  collect  sales  data 
from  all  affiliated  resellers.  See 
Questionnaire  Response,  dated 
November  25. 1997  at  p.  B-6; 
Supplemental  Questionnaire  Response 
dated  February  12. 1998  at  p.  S-1-3. 
Respondent  only  reported  sales  by  one 
affiliated  reseller.  Id.  The  Department 
asked  respondent  to  further  explain  its 
inability  to  report  sales  by  affiliated 
resellers.  See  Second  Supplemental 
Questionnaire  dated  April  14. 1998  at  p. 
1-2.  Respondent  elaborated  concerning 
its  inability  to  report  sales,  its 
methodology  in  reporting  certain 
transactions  and  the  impact  of  reporting 
resales  on  the  dumping  margin.  See 
Second  Supplemental  Questioimaire 
Response  dated  May  13, 1998  at  pp.  1- 
14.  The  Department  preliminarily 
allowed  this  limited  reporting  for 
downstream  sales  since  we  foimd 
adequate  home  market  matches  to  U.S. 
sales.  As  this  issue  involves  proprietary 
information,  please  see  the 
Department's  Decision  Memorandum: 
Fourth  Administrative  Review  of  the 
Antidumping  Duty  Order  on  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  ftvm  Japan  for  a  complete 
explanation  of  this  issue. 
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Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondent  covered  by 
the  description  in  the  "Scope  of  the 
Review"  section  of  this  notice,  [supra), 
and  sold  in  the  home  market  during  the 
period  of  review  (POR),  to  be  foreign 
like  products  for  piu^ses  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
most  similar  foreign  like  product  on  the 
basis  of  the  characteristics  listed  in 
Appendix  V  of  the  Department's 
September  19, 1997  antidumping 
questionnaire.  In  making  product 
comparisons,  we  matched  foreign  like 
products  based  on  the  physical 
characteristics  reported  by  the 
respondent  and  verified  by  the 
Department. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  subject 
merchandise  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  EP  to  the  NV,  as  described 
in  the  "United  States  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  777A(d)(2) 
of  the  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  individual  U.S. 
transaction  prices. 

United  States  Price 

For  calculation  of  the  price  to  the 
United  States,  we  used  EP  when  the 
subject  merdiandise  was  sold  directly 
or  indirecUy  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  when  constructed 
export  price  (CEP)  was  not  otherwise 
warranted,  based  on  facts  on  the  record. 

The  Department  calculated  EP  for 
NSC  based  on  packed,  prepaid  or 
delivered  prices  to  customers  in  the 
United  States.  We  made  adjustments  to 
the  starting  price,  net  of  billing 
adjustments,  for  movement  expenses 
(foreign  and  U.S.  movement,  brokerage 
and  handling,  and  U.S.  Customs  duties), 
in  accordance  with  section  772(c)(2)  of 
the  Act. 

It  is  the  Department's  current  practice 
normally  to  use  the  invoice  date  as  the 
date  of  sale;  we  may,  however,  use  a 
date  other  than  the  invoice  date  if  we 
are  satisfied  that  a  different  date  better 
reflects  the  date  on  which  the  exporter 
or  producer  establishes  the  material 
terms  of  sale.  See  19  CFR  351.401(1)  (62 
FR  at  27411). 

Accordingly,  as  allowed  by  the 
exception  set  forth  in  section  351.401(1) 


of  the  regulations,  we  used  the  date  of 
order  confirmation  as  date  of  sale  for  all 
of  NSC's  sales  in  both  the  U.S.  market 
and  the  home  market.  Because  in  this 
review  the  date  of  order  better  reflects 
the  date  on  which  the  material  terms  of 
sale  are  established,  we  will  not  use  the 
date  of  invoice  as  the  new  regulations 
prescribe.  We  did  not  use  date  of 
shipment  as  the  date  of  sale,  as  reported 
by  respondent,  because,  we  determined 
that  date  of  shipment  did  not  represent 
the  date  on  which  the  material  terms  of 
sale  are  established.  See  Antidumping 
Duties;  Countervatiing  Duties;  Final^ 
Rule.  62  FR  at  27349. 

Normal  Value 

The  Department  determines  the 
viability  of  the  home  market  as  the 
comparison  market  by  comparing  the 
aggregate  quantity  of  home  market  and 
U.S.  ^es.  We  found  that  respondent's 
quantity  of  sales  in  its  home  market 
exceeded  five  percent  of  its  sales  to  the 
United  States  for  the  relevant  class  or 
kind  of  merchandise.  Therefore,  we 
have  determined  that  respondent's 
home  market  sales  are  viable.  Moreover, 
there  is  no  evidence  on  the  record 
supporting  a  particular  market  situation 
in  the  exporting  coimtry  that  would  not 
permit  a  proper  comparison  of  home 
market  and  U.S.  prices.  Therefore,  we 
used  home  market  sales  for  purposes  of 
comparison  with  sales  of  the  subject 
merchandise  to  the  United  States, 
pursuant  to  section  773(a)(1)(C)  of  the 
Act.  In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  we  based  NV 
on  the  price  at  which  the  foreign  like 
product  was  first  sold  for  consumption 
in  the  home  market,  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade,  at  the  same 
level  of  trade  as  the  EP  sale. 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  used  CV  as  the  basis  for 
NV  when  there  were  no  above-cost 
contemporaneous  sales  of  identical  or 
similar  merchandise  in  the  comparison 
market.  We  calculated  CV  in  accordance 
with  section  773(e)  of  the  Act.  We 
included  the  cost  of  materials  and 
fabrication.  SG&A  expenses,  and  profit. 
In  accordance  with  section  773(e)(2)(A) 
of  the  Act,  we  based  SG&A  expenses 
and  profit  on  the  amounts  incurred  and 
realized  by  respondent  in  connection 
with  the  production  and  sale  of  the 
foreign  like  product  in  the  ordinary 
course  of  trade  for  consumption  in  the 
foreign  coimtry.  For  selling  expenses, 
we  vised  the  weighted-average  home 
market  selline  expenses. 

We  used  sales  to  affiliated  customers 
only  where  we  determined  such  sales 
were  made  at  arm's-length  prices,  i.e.,  at 
prices  comparable  to  prices  at  which  the 


firm  sold  identical  merchandise  to 
unaffiliated  customers. 

For  the  class  or  kind  of  merchandise 
imder  review,  the  Department 
disregarded  sales  below  the  cost  of 
production  ("COP")  in  the  last 
completed  review  as  of  the  date  of  the 
issuance  of  the  antidiunping 
questionnaire  (see  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Japan:  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value.  58  FR  37154  Ouly  9, 1993)). 
We  therefore  had  reasonable  grounds  to 
believe  or  suspect,  pursuant  to  section 
773Cb)(2)(A)(ii)  of  the  Act.  that  sales  of 
the  foreign  like  product  under 
consideration  for  the  determination  of 
NV  in  this  review  may  have  been  made 
at  prices  below  the  COP.  Pursuant  to 
section  773(b)(1)  of  the  Act,  we  initiated 
OOP  investigations  of  sales  by 
respondent  in  the  home  market. 

We  compared  sales  of  the  foreign  like 
product  in  the  home  market  with  the 
model-specific  cost  of  production  figure 
for  the  POR  ("COP  ").  In  accordance 
with  section  773(b)(3)  of  the  Act,  we 
calcxilated  the  COP  based  on  the  sum  of 
the  costs  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
product  plus  selling,  general  and 
administrative  (SG&A)  expenses  and  all 
costs  and  expenses  incidental  to  placing 
the  foreign  like  product  in  condition 
packed  and  ready  for  shipment.  We 
revised  respondent's  reported  G  &  A 
expense  ratio  to  include  certain  non- 
operating  income  and  expense  items. 
We  revi^  the  reported  transfer  price  of 
electricity  obtained  from  affiliates  to 
reflect  the  market  value  paid  to  non- 
affiliates.  The  market  price  was  higher 
than  the  transfer  price.  See 
Memorandum  to  the  File:  OA  Analysis 
Memorandum  for  the  Preliminary 
Results  of  Review.  August  31, 1998.  In 
our  COP  analysis,  we  used  home  market 
sales  and  COP  information  provided  by 
the  respondent  in  its  questionnaire 
responses. 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  subject 
merchandise  were  made  at  prices  below 
COP  and.  if  so,  whether  the  below-cost 
sales  were  made  within  an  extended 
period  of  time  in  substantial  quantities  - 
and  at  prices  that  did  not  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  Because  each  individual 
price  was  compared  against  the  POR- 
long  average  OOP,  any  sales  that  were 
below  cost  were  also  not  at  prices  which 
permitted  cost  recovery  within  a 
reasonable  period  of  time.  We  compared 
model-specific  OOPs  to  the  reported 
home  market  prices  less  any  applicable 
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movement  charges,  discounts,  and 
rebates. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  model 
were  at  prices  less  than  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
model  because  the  below-cost  sales 
were  not  made  in  substantial  quantities 
'  within  an  extended  period  of  time. 
Where  20  percent  or  more  of  a 
respondent's  sales  of  a  given  model 
during  the  POR  were  at  prices  less  than 
the  weighted-average  COPs  for  the  POR, 
we  disregarded  the  below-cost  sales 
because  they  were  made  within  an 
extended  period  of  time  in  substantial 
quantities  in  accordance  with  sections 
773(b)(2)(B)  and  (C)  of  the  Act,  and  were 
at  prices  which  would  not  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act.  where 
possible,  we  based  NV  on  sales  at  the 
same  level  of  trade  ("LOT")  as  the  U.S. 
price.  See  the  Level  of  Trade  Section 
below. 

The  Department  determined  in  the 
final  determination  of  the  most  recently 
completed  segment  of  this  proceeding  in 
which  NSC  has  participated  [Certain 
Hot-Rolled  Carbon  Steel  Flat  Products. 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  aniTCertaJn  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
From  Japan:  Final  Determinations  of 
Sales  at  Less  than  Fair  Value,  58  PR 
37154,  July  9. 1993)  that  it  would  be 
inappropriate  to  resort  directly  to 
constructed  value  (CV),  in  lieu  of 
foreign  market  sales,  as  the  basis  for  NV 
if  the  Department  finds  foreign  market 
sales  of  merchandise  identical  or  most 
similar  to  that  sold  in  the  United  States 
to  be  outside  the  "ordinary  course  of 
trade."  Therefore,  we  will  match  a^given 
U.S.  sale  to  foreign  market  sales  of  Sie 
next  most  similar  model  when  all  sales 
of  the  most  comparable  model  are  below 
cost.  The  Department  will  use  CV  as  the 
basis  for  NV  only  when  there  are  no 
above-cost  sales  that  are  otherwise 
suitable  for  comparison.  Therefore,  in 
this  proceeding,  when  making 
comparisons  in  accordance  with  section 
771(16)  of  the  Act,  we  considered  all 
products  sold  in  the  home  market  as 
described  in  the  "Scope  of  Review" 
section  of  this  notice,  above,  that  were 
in  the  ordinary  course  of  trade  for 
purposes  of  determining  appropriate 
product  comparisons  to  U.S.  sales. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  made 
in  the  ordinary  course  of  trade  to 
compare  to  U.S.  sales,  we  compared 
U.S.  sales  to  sales  of  the  most  similar 


foreign  like  product  made  in  the 
ordinary  course  of  trade,  based  on  the 
characteristics  listed  in  Sections  B  and 
C  of  our  antidumping  questionnaire. 
This  methodology  is  pursuant  to  the 
ruling  of  the  Court  of  Appeals  for  the 
Federal  Circuit  in  CEMEXv.  United 
States.  133  F.3d  1098  (Fed  Qr.  1998). 
and  has  been  implemented  to  the  extent 
that  the  data  on  the  record  permitted. 

For  those  models  for  which  there  was 
a  sufficient  quantity  of  sales  at  prices 
above  COP,  we  based  NV  on  home 
market  prices  to  unaffiliated  purchasers, 
in  accordance  with  19  CFR  351.403. 
Home  maricet  prices  were  based  on  the 
packed,  ex-factory  or  delivered  prices  to 
unaffiliated  purchasers  in  the  home 
market. 

We  calculated  the  starting  price  net  of 
discounts,  rebates,  and  post-sale 
adjustments,  where  applicable.  We 
treated  rebates  that  were  granted  after 
the  date  of  sale  as  post-sale  price 
adjustments.  The  Department  allows 
post-sale  price  adjustments  that  reflect 
the  respondent's  normal  business 
practice.  See  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France,  et  al. 
(AFBs);  Final  Results  of  Antidumping 
Duty  Administrative  Review.  Partial 
Termination  of  Administrative  Review, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  60  PR  10900, 10930  (Feb. 
28, 1995);  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Canada:  Final  Results  of  Antidumping 
Duty  Administrative  Review.  61  PR 
13815,  13823  (March  28. 1996).  At 
verification,  we  examined 
documentation  which  adequately 
demonstrated  that  the  adjustments  to 
rebates  reflect  respondent's  normal 
course  of  trade  of  conducting  ongoing 
price  negotiations  with  its  Y^ 
customers.  In  addition,  we  preliminarily 
determine  that  respondent  has  reported 
rebates  on  a  transaction-specific  basis. 
Although  it  is  our  general  policy  to 
allow  rebates  only  when  the  terms  of 
sale  are  predetermined,  the  purpose  of 
requiring  respondent  to  prove  that  the 
buyer  was  aware  of  the  conditions  to  be 
fulfilled  and  the  approximate  amount  of 
the  rebates  at  the  time  of  the  sale  is  to 
protect  against  manipulation  of  the 
dumping  margins  by  a  respondent  once 
it  learns  that  certain  sales  will  be  subject 
to  review.  See  AFB's  at  10930;  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Canada  at 
13823.  In  the  instant  case,  because  we 
foimd  that  adjustments  to  rebates  are 
part  of  respondent's  normal  business 
practice,  we  are  satisfied  that 
respondent  is  not  engaged  in  the 


manipulation  of  diunping  margins 
through  the  use  of  rebates.  For  a  further 
description  of  the  Department's 
treatment  of  these  expenses,  see  the 
Analysis  Memo,  dated  August  31  at  p. 
3. 

We  made  adjustments,  where 
applicable,  for  packing  and  movement 
expenses  in  accordance  with  sections 
773(a)(6)(A)  and  (B)  of  the  Act.  We  also 
made  adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Act  and  for  differences  in 
circumstances  of  sale  ("COS")  in 
accordance  with  773(a)(6)(C)(iii)  of  the 
Act  and  19  CFR  351.410.  For 
comparison  to  EP.  we  made  COS 
adjustments  by  deducting  home  market 
direct  selling  expenses  (credit,  royalties 
and  warranty  expenses)  and  adding  U.S. 
direct  selling  expenses  (credit  and 
warranty  expenses).  When  comparisons 
were  made  to  EP  sales  on  which 
commissions  were  paid,  but  no 
commissions  were  paid  on  the  foreign 
market  sales,  we  made  adjustments  for 
home  market  indirect  selling  expenses 
and  inventory  carrying  costs  to  offset 
these  U.S.  commissions  pursuant  to  19 
CFR  section  351.410(b)  or  351.410(e). 

Level  of  Trade  ("LOT') 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or.  when  NV  is 
based  on  constructed  value  ("CV"),  that 
of  the  sales  fi'om  which  we  derive 
selling,  general  and  administrative 
("SG&A")  expenses  and  profit.  For  EP. 
the  U.S.  LOT  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  exporter  to  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP.  we  examine 
stages  in  the  marketing  process  and 
selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  imaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19. 1997). 


In  the  present  review,  respondent 
claimed  that  only  one  LOT  existed  and 
did  not  request  a  LOT  adjustment.  To 
evaluate  LOTs,  we  examined 
information  regarding  the  distribution 
systems  in  both  the  U.S.  and  home 
market,  including  the  selling  functions, 
classes  of  customer,  and  selling 
expenses. 

Respondent  reported  one  LOT  in  the 
home  market  based  on  two  classes  of 
customers:  trading  companies  and  end 
users.  We  examined  the  reported  selling 
functions  and  found  that  NSC  provides 
the  same  selling  functions  to  its  home 
market  customers  regardless  of  channel 
of  distribution.  We  preliminarily 
determine  that  the  selling  functions 
between  the  reported  channels  are 
sufficiently  similar  to  consider  them  as 
one  LOT  in  the  comparison  market. 

NSC  stated  that  it  sells  to  one  LOT  in 
the  United  States:  trading  companies. 
We  compared  the  selling  functions 
performed  at  the  home  market  LOT  and 
the  LOT  in  the  United  States  and  foimd 
them  substantially  similar.  Of  the 
thirteen  selling  fimctions  reported  for 
home  market  sales,  twelve  of  the  selling 
functions  were  identical  to  U.S.  sales. 
For  a  further  discussion  of  the 
Department's  LOT  analysis,  see 
Memorandum  to  the  File:  Analysis 
Memorandum  for  the  Preliminary 
Results  of  Review,  August.  31 1998. 

Preliminary  Results  of  Reviews 

As  a  resiilt  of  oiir  reviews,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  for  NSC  for 
the  period  August  1, 1996  through  July 
31. 1997  is  as  follows: 


Manufac- 
turer/ex- 
porter 

Time  period 

Margin 
(percent) 

NSC 

a/1/96-7/31/97 

1.93 

Parties  to  the  proceeding  may  request 
disclosvire  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  37 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter.  Case  briefs 
from  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  those  briefs,  may  be  filed  not  later 
than  35  days  after  the  date  of 
publication  of  this  notice.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  its  analysis  of  issues  raised  in 
the  case  and  rebuttal  briefs,  not  later 
than  120  days  after  the  date  of 
publication  of  this  notice. 


Upon  issuance  of  the  final  residts  of 
review,  the  Department  shall  determine, 
and  the  U.S.  Customs  Service  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b).  we  calculated  an 
importer-specific  ad  valorem  duty 
assessment  rate  based  on  the  ratio  of  the 
total  amount  of  antidiunping  duties 
calculated  for  the  examined  sales  to  the 
total  customs  value  of  the  sales  used  to 
calculate  those  duties.  This  rate  will  be 
assessed  uniformly  on  all  entries  of  that 
particular  importer  diuing  the  POR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)  of  the  Act:  (1)  the  cash  deposit 
rate  for  NSC  will  be  that  established  in  « 
the  final  results  of  review  (except  that 
no  deposit  will  be  required  for  a  firm 
with  a  zero  or  de  minimis  margin,  i.e., 
a  margin  less  than  0.5  percent);  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review, 
but  covered  in  the  LTFV  investigation  or 
previous  review,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  segment;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  a  previous 
review,  or  the  original  LTFV 
investigation,  but  the  manufactiirer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  (4)  the  cash  deposit  rate 
for  all  other  manufacturers  or  exporters 
will  continue  to  be  the  "all  others"  rates 
estabUshed  in  the  LTFV  investigations, 
which  was  40.19  percent  for  cmrosion- 
resistant  steel  products  (see  Final 
Determination.  58  FR  37154  Uuly  9. 
1993)).  lliese  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbiu^ement  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presimiption  that  reimbursement  of 
antidiunping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  results  of  the  administrative 
review  are  issued  and  published  in 
accordance  with  sections  751(a)(1)  and 
777{i)(l)oftheAct. 


Datad:  August  31, 1998. 
JiM0ph  A.  ^Mtrini 
Acting  Assistant  Secretary  foK  bnpoit 
Administration. 

(FR  Doc  9S-24069  Filed  0  4  98;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Internal onal  Trade  Administration 
[A-«80-82q 

Oil  Country  Tubular  Goods  From       __ 
Korea:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
the  Antidumping  Duty  Administrative 
Review  of  Oil  Country  Tubular  Goods 
From  Korea. 

SUMMARY:  In  response  to  a  request  torn 
SeAH  Steel  Corporation  ("SeAH"),  the 
Department  of  Commerce  ("the 
Departm^it")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  oil  country 
tubular  goods  from  Korea.  This  review 
covers  one  manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
States.  SeAH.  and  the  period  August  1. 
1996  through  July  31, 1997,  whidi  is  the 
second  period  of  review  ("POR"). 

We  have  preliminarily  determined 
that  SeAH  made  sales  below  normal 
value  ("NV").  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  this  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  based  on  the 
difference  between  the  constructed 
export  price  ("CEP")  and  the  NV. 
EFFECTIVE  DATE:  September  8, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Campau,  Steve  Bezirganian.  or 
Steven  Presing,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW. 
Washington,  DC  20230;  telephone:  (202) 
482-0409.  -0162,  or  -0194.  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  to  the  provisions 
effective  January  1. 1995.  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 

indicated,  ail  citations  to  the  

Department's  regulations  are  to  19  CFR 
part  351  (62  FR  27379.  May  19. 1997). 


d7A7n 


Faxlaral    Vaoiotav/Vnl      AQ      Mn      1  74  /  Tiio<>«4<><,      CAntAvxKo.    O      1  nno  /  KT>.4:»» 


47470 


Federal  Register /Vol.  63.  No.  173 /Tuesday.  September  8.  1998 /Notices 


Background 

On  August  11, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  41058)  the  antidumping  duty  order 
on  oil  coimtry  tubular  goods  from 
Korea.  On  August  4, 1997,  the 
Department  published  in  the  Federal 
Register  (62  FR  41925)  a  notice 
indicating  an  opportunity  to  request  an 
administrative  review  of  this  order  for 
the  period  August  1,  1996,  through  July 
31, 1997,  and  on  August  29, 1997,  SeAH 
requested  an  administrative  review  for 
its  entries  during  that  period.  On 
September  25. 1997,  in  accordance  with 
Section  751  of  the  Act,  we  published  in 
the  Federal  Register  a  notice  of 
initiation  of  an  administrative  review  of 
this  order  for  the  period  August  1, 1996 
through  July  31,  1997  (62  FR  50292). 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadhne  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  Umit  of 
365  days.  On  January  30, 1998,  the 
Department  published  a  notice  of 
extension  of  the  time  limit  for  the 
preliminary  results  in  the  review  to 
August  31, 1998.  See  Oil  Country 
Tubular  Goods  from  Korea;  Extension  of 
Time  Limit  for  Antidumping  Duty 
Administrative  Review,  63  FR  4624. 

The  Department  is  conducting  this 
review  in  accordance  with  section  . 
751(a)  of  the  Act. 

Scope  of  Review 

The  merchandise  covered  by  this 
order  are  oil  country  tubular  goods 
("OCTG").  hollow  steel  products  of 
circular  cross-section,  including  only  oil 
well  casing  and  tubing,  of  iron  (other 
than  cast  iron)  or  steel  (both  carbon  and 
alloy),  whether  seamless  or  welded, 
whether  or  not  conforming  to  American 
Petroleum  Institute  ("API")  or  non-API 
specifications,  whether  finished  or 
imfinished  (including  green  tubes  and 
limited  service  OCTG  products).  This 
scope  does  not  cover  casing  or  tubing 
pipe  containing  10.5  percent  or  more  of 
chromium,  or  drill  pipe.  The  OCTG 
subject  to  this  order  are  currently 
classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  under  item  numbers: 
7304.29.10.10,  7304.29.10.20, 
7304.29.10.30,  7304.29.10.40. 
7304.29.10.50.  7304.29.10.60, 
7304.29.10.80,  7304.29.20.10, 
7304.29.20.20,  7304.29.20.30, 
7304.29.20.40,  7304.29.20.50. 
7304.29.20.60,  7304.29.20.80, 
7304.29.30.10,  7304.29.30.20, 
7304.29.30.30,  7304.29.30.40, 
7304.29.30.50,  7304.29.30.60. 


7304.29.30.80,  7304.29.40.10. 
7304.29.40.20,  7304.29.40.30, 
7304.29.40.40,  7304.29.40.50. 
7304.29.40.60.  7304.29.40.80. 
7304.29.50.15,  7304.29.50.30, 
7304.29.50.45,  7304.29.50.60, 
7304.29.50.75.  7304.29.60.15. 
7304.29.60.30.  7304.29.60.45. 
7304.29.60.60,  7304.29.60.75. 
7305.20.20.00.  7305.20.40.00. 
7305.20.60.00,  7305.20.80.00, 
7306.20.10.30,  7306.20.10.90, 
7306.20.20.00.  7306.20.30.00. 
7306.20.40.00,  7306.20.60.10. 
7306.20.60.50.  7306.20.80.10.  and 
7306.20.80.50.  The.HTSUS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive  of  the 
scope  of  this  review. 

Comparison  Market 

#  The  Department  determines  the 
viability  of  a  comparison  market  by 
comparing  the  aggregate  quantity  of 
comparison  market  and  U.S.  sales.  An 
exporting  country  is  not  considered  a 
viable  comparison  market  if  the 
aggregate  quantity  of  sales  of  subject 
merchandise  within  it  amounts  to  less 
than  five  percent  of  the  quantity  of  sales 
of  subject  merchandise  into  the  U.S. 
during  the  POR.  Section  773(a)(1)(B)  of 
the  Act;  19  CFR  351.404.  We  found 
Korea  was  not  a  viable  comparison 
market  because  the  aggregate  quantity  of 
SeAH's  sales  of  subject  merchandise 
within  Korea  during  the  POR  amounted 
to  less  than  five  percent  of  the  quantity 
of  sales  of  subject  merchandise  to  the 
U.S.  during  the  POR. 

According  to  Section  773(a)(l)(B)(ii) 
of  the  Act.  the  price  of  sales  to  a  third 
country  can  be  used  as  the  basis  for 
normal  value  if  such  price  is 
representative,  if  the  aggregate  quantity 
(or,  where  appropriate,  value)  of  sales  to 
that  country  is  at  least  5  percent  of  the 
quantity  (or  value)  of  total  sales  to  the 
United  States,  and  if  the  Department 
does  not  determine  that  the  particular 
market  situation  in  that  country 
prevents  proper  comparison  with  the 
export  price  or  constructed  export  price. 
The  volume  and  value  of  sales  to 
Myanmar  were  both  found  to  exceed  5 
percent  of  the  volume  and  value  of  sales 
to  the  United  States.  We  also  found  the 
price  of  SeAH's  Myanmar  sales  to  be 
representative,  {see  1996-1997 
Administrative  Review  of  the 
Antidumping  Duty  Order  on  Oil  Country 
Tubular  Goods  from  Korea:  Analysis  of 
Petitioners' Allegation  of  Sales  Below 
the  Cost  of  Production  for  SeAH  Steel 
Corporation,  at  1-2,  which  is  the 
January  7,  1998  memorandum  from 
Steve  Bezirganian  through  Steven 
Presing  to  Roland  MacDonald  ["Cost 


Allegation  Analysis  Memorandum"). 
Further,  we  found  no  reason  to 
determine  that  the  market  situation  in 
Myanmar  would  somehow  prevent 
proper  comparison  between  normal 
value  and  export  price  or  constructed 
export  price.  Id.  We  therefore  found 
Myanmar  to  be  the  appropriate 
comparison  market  per  section 
773(a)(l)(B)(ii)oftheAct. 

The  only  comparison  market 
customer  was  a  Korean  trading  company 
that  resold  the  merchandise  to  Myanmar 
customers.  SeAH  has  a  joint  venture 
with  that  trading  company,  but  it  is  not 
involved  with  the  production  of  subject 
merchandise.  Accordingly,  we  do  not 
consider  SeAH  and  the  Korean  trading 
company  to  be  affiliated  for  purposes  of 
sales  to  Myanmar.  Fiuther,  we  have  no 
other  information  on  the  record  which 
indicates  that  this  company  should  be 
considered  an  affiliated  party  pxu^uant 
to  section  771(33)  of  the  Act,  we  have 
preliminarily  determined  not  to  treat  it 
as  such. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondent,  covered  by 
the  description  in  the  Scope  of  the 
Review  section,  above,  {md  sold  in  the 
comparison  market  during  the  POR.  to 
be  foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  contemporaneous  sales  of 
identical  merchandise  in  the 
comparison  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
most  similar  foreign  like  product  on  the 
basis  of  the  characteristics  listed  in 
Appendix  V  of  the  Department's 
September  16. 1997  antidimiping 
questionnaire. 

Fair  Value  Comparisons  "^ 

To  determine  whether  sales  of  subject 
merchandise  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  Constructed  Export  Price 
(CEP)  to  the  NV,  as  described  in  the 
"United  States  Price"  and  "Normal 
Value"  sections  of  this  notice.  In 
accordance  with  section  777A(d)(2)  of 
the  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  individual  U.S. 
transaction  prices. 

Interested  Party  Conunents 

On  August  17, 1998,  petitioners 
submitted  comments.  On  August  19. 
1998.  SeAH  submitted  comments. 
Because  of  the  lateness  of  these 
submissions,  we  are  not  able  to  fully 
consider  them  for  these  preliminary 
results. 
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United  States  Price 

SeAH  produced  OCTG  in  Korea  and 
shipped  it  to  the  United  States.  Pusan 
Pipe  America,  Inc.  ("PPA"),  an  affiUate 
of  SeAH,  was  the  importer  of  record. 
After  importation,  PPA  maintained  the 
merchandise  in  inventory.  PPA  sold 
OCTG  to  the  Panther  division  of  State 
Pipe  and  Supply  Co.  ("State"),  a  firm 
that  is  jointly  owrned  by  SeAH  and  PPA. 
State,  in  turn,  sold  OCTG  to  unaffiliated 
U.S.  customers,  typically  after  further 
manufacturing  was  performed  by 
unaffiliated  processors.  State  invoiced 
the  unaffiliated  customers  and  received 
{Mvment. 

m  accordance  with  section  772(b)  of 
the  Act,  we  used  CEP  for  calculation  of 
the  price  to  the  United  States  because 
the  first  sales  to  unaffiliated  customers 
in  the  United  States  were  made  after 
importation  of  the  subject  merchandise. 
The  starting  point  for  die  calculation  of 
CEP  was  the  delivered  price  to 
unaffiliated  customers  in  the  United 
States.  In  accordance  with  section 
772(c)(2)  of  the  Act,  we  made 
deductions  for  movement  expenses, 
including  foreign  inland  freight,  ocean 
freight,  marine  insurance,  foreign  and 
U.S.  brokerage  and  handling.  U.S. 
inland  freight,  and  U.S.  customs  duties. 
In  accordance  with  section  772(d)(1)  of 
the  Act,  we  also  deducted  credit 
expenses,  warranty  expenses,  early 
payment  discounts  and  other  discounts, 
warehousing  expenses,  other  direct 
selling  expenses  (inspection  expenses), 
indirect  selling  expenses,  and  inventory 
carrying  costs.  For  certain  U.S.  sales,  a 
domestic  court  ruled  SeAH  should  be 
paid  for  certain  disputed  receivables  - 
due.  However,  such  payments  have  not 
yet  been  received  by  SeAH. 
Accordingly,  these  court-ordered 
payments  have  not  been  taken  into 
account  in  determining  dates  of 
payment.  Should  SeAH  receive  those 
payments  prior  to  the  final,  we  will  take 
them  into  consideration.  For  our 
calculations,  we  set  the  payment  date 
(for  these  U.S.  sales)  equal  to  the  date 
of  SeAH's  last  submission  (August  19, 
1998)  and  recalculated  credit  expense 
accordingly. 

In  accordance  with  section 
772(c)(1)(b)  of  the  Act,  we  added  duty 
drawback  to  the  starting  price.  Pursuant 
to  section  772(d)(3)  of  tibe  Act.  we  made 
an  adjustment  for  CEP  profit.  In 
accordance  with  section  772(d)(2)  of  the 
Act,  we  deducted  the  cost  of  fiirther 
manufiacturing  where  such  deduction 
was  appropriate.  This  deduction  for 
further  manufacturing  was  based  on  the 
fees  chiuged  by  the  unaffiliated  U.S. 
processors;  SeAH  indicated  that  the 
reported  further  processors'  charges 


included  processing  and  repacking,  and 
that  it  did  not  include  separate  G&A  or 
interest  expense  information  related  to 
this  further  processing  because  all  of  the 
expenses  inairred  by  State  and  PPA. 
including  the  minimal  G&A  and  interest 
expense  associated  with  their  dealings 
with  further  processors,  were  reported 
as  selling  expenses.  Finally,  we  made  an 
adjustment  for  an  amoimt  of  profit 
allocated  to  these  expenses,  when 
incurred  in  cormection  with  economic 
activity  in  the  United  States,  in 
accordance  with  section  772(d)(3)  of  the 
Act. 

Nonnal  Value 

A.  Model  Match 

In  accordance  with  recent  practice, 
vre  matched  a  given  U.S.  sale  to 
comparison  market  sales  of  the  next 
most  similar  model  if  all 
contemporaneous  sales  of  the  most 
comparable  model  were  below  cost  and 
discarded  bom  our  analysis.  The 
Department  uses  CV  as  the  basis  for  NV 
only  when  there  are  no  above-cost  sales 
that  are  otherwise  suitable  for 
comparison.  Therefore,  in  this 
proceeding,  in  making  comparisons  in 
accordance  with  section  771(16)  of  the 
Act,  we  considered  all  products  sold  in 
the  comparison  market  as  described  in 
the  "Scope  of  Review"  section  of  this 
notice,  above,  that  were  in  the  ordinary 
cotuse  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  comparison  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  characteristics  listed 
in  Sections  B  and  C  of  our  antidiunping 
questionnaire.  This  methodology  is  in 
accordance  with  the  ruling  of  the  Court 
of  Appeals  for  the  Federal  Circuit  in 
CEMEXvs.  United  States.  133  F.Sd  897 
(Fed  Cir.  1998). 

B.  Cost  of  Production  and  Constructed 
Value 

1.  Cost  of  Production:  On  December  2, 

1997.  petitioners  alleged  that  SeAH 
made  comparison  maricet  sales  of  OCTG 
at  prices  b^ow  the  cost  of  production. 
("COP")  during  the  POR.  After 
analyzing  petitioners"  allegation  [see 
the  aforementioned  Cost  Allegation 
Analysis  Memo],  the  Department 
determined  that  it  had  reasonable 
grounds  to  believe  or  suspect  that  sales 
had  been  made  at  prices  that  were  less 
than  the  COP.  Therefore,  on  January  8, 

1998,  pursuant  to  section  773(b)  of  the 
Act.  the  Department  initiated  a  COP 


investigation  of  SeAH.  We  compared 
sales  of  the  foreign  like  product  in  the 
comparison  market  with  the  model- 
specific  COP  figure  for  the  POR.  In 
accordance  with  section  773(b)(3)  of  the 
Act.  we  calculated  the  COP  based  on  the 
siun  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  selling, 
general  and  administrative  (SG&A) 
expenses,  including  all  costs  and 
expenses  incidental  to  placing  the 
foreign  like  product  in  condition  packed 
and  ready  for  shipment.  In  our  COP 
analysis,  we  used  comparison  maiket 
sales  and  COP  information  provided  by 
the  respondent  in  its  questionnaire 
responses. 

the  API  Specification  5CT,  to  which 
SeAH  states  it  makes  its  OCTG.  requires 
that  a  carload  lot  (considered  to  be  a 
minimum  of  40.000  pounds,  or  18.14 
metric  tons)  meet  a  negative  weight 
tolerance  of  1.75%  [i.e.,  the  actual 
weight  of  the  carload  lot  can  be  no  less 
than  100%  minus  1.75%,  or  98.25%,  of 
the  theoretical  weight  of  the  carload,  the 
latter  being  the  weight  basis  for  SeAH's 
sales).  The  weight  tolerance  for  single 
lengths  of  pipe  are  plus  6.5%  and  miniis 
3.5%  [i.e.,  the  actiial  weight  of  any  given 
pipe  must  be  between  96.5%  and 
106.5%  of  the  theoretical  weight).  SeAH 
has  lepiwted  weight  conversion  factors 
that  indicate  acttial  weight  was  less  than 
96.5%  of  theoretical  weight,  outside  of 
the  API  weight  tolerance.  Weight 
conversion  factors  are  needed  to  convert 
SeAH's  production  costs,  which  for 
most  OCTG  products  are  maintained  on 
an  actual  weight  basis,  to  a  theoretical 
weight  basis  so  that  the  cost  and  sales 
data  are  on  a  comparable  weight  basis. 

Petitioners  argue  that  these 
conversion  factors  cannot,  by  definition, 
be  greater  than  1.75%  because  SeAH 
does  not  know  at  the  time  of  production 
whether  or  not  the  customers  will 
eventually  ptuchase  carload  lots. 
Petitioners  state  that  the  Department 
should  therefore  deny  SeAH's 
conversion  bctors  in  their  entirety. 

SeAH  argues  that  the  minus  1.75% 
tolerance  only  applies  to  OCTG  which 
has  an  outside  diameter  of  less  than 
1.660  inches  and  that  it  did  not  produce 
or  nuke  sales  of  these  products  to 
Myanmar  or  the  United  States.  SeAH 
asserts  that  it.  State,  and  their  customers 
do  not  require  that  carload  lots  of  the 
merchancUse  be  weighed,  and  that  it. 
State,  and  their  customers  do  not 
interpret  the  API  specifications  to 
require  that  the  carload  lots  of  the 
merchandise  be  weighed.  SeAH 
indicates  that  it  performs  a  weight- 
tolerance  test  for  plain-end  pipe,  to 
make  siure  its  weight  meets  the  plus 
6.5%  and  minus  3.5%  tolerances,  and 
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that  it  performs  the  same  test  again,  after 
the  further  processing  (performed  in 
Korea  for  Myanmar  sales,  and  by  the 
unaffiUated  U.S.  further  processors  for 
U.S.  sales),  to  assure  that  the  finished 
goods  meet  the  same  tolerances. 

We  find,  based  on  the  record,  that  the 
minus  1.75%  weight  tolerance  API 
specified  for  carload  lots  of  5CT  applies 
for  all  OCTG  produced  to  that 
specification,  not  simply  to  OCTG  with 
an  outside  diameter  of  less  than  1.660 
inches.  The  specification  states  that 
"(a]ll  dimensions  shown  herein  without 
tolerances  are  related  to  the  basis  for 
design  and  are  not  subject  to 
measvuement  to  determine  acceptance 
or  rejection  of  the  product,"  and  that 
"(ejxceptions  are  Grades  C90,  T95,  and 
Q125,  which  may  be  furnished  in  other 
sizes,  weights,  and  wall  thicknesses  as 
agreed  between  the  purchaser  and  the 
maniifacturer"  [see  API  Specification 
5CT  at  section  7.1,  in  SeAH's  December 
24, 1997  submission).  The  carload  lot 
weight  is  a  dimension  (weight)  with  a 
tolerance  (minus  1.75%),  and  none  of 
SeAH's  Myanmar  or  U.S.  sales  were  of 
Grades  C90,  T95,  or  Q125. 

Nevertheless,  it  does  not  appear  that 
the  API  carload  lot  weight  tolerance 
would  apply  to  merchandise  being 
transported  by  ship,  which  is  the  case 
for  SeAH's  Myanmar  sales  and  for  its 
U.S.  sales  to  PPA.  These  are  the 
transactions  that  are  relevant  for  cost 
purposes;  the  further  manufactured  U.S. 
sales  to  unaffiliated  U.S.  customers  need 
not  meet  any  particular  specification,  or 
even  be  categorized  as  OCTG.  SeAH 
stated  that  its  production  meets  the 
minus  3.5%  and  plus  6.5%  tolerance, 
and  there  is  no  clear  reason  why  the 
actual  weight  should  be  less  than  96.5% 
of  the  theoretical  weight  if  all  of  SeAH's 
OCTG  is  produced  to  the  specification. 
Consequnitly,  for  our  preliminary 
results  we  have  used  a  conversion  factor 
based  on  this  assumption  (except  for 
products  for  which  costs  were 
maintained  on  a  theoretical  weight 
basis,  which  require  no  weight 
conversion). 

Hot-rolled  steel  coil  is  one  of  the  main 
material  inputs  used  to  manufactiue 
OCTG.  SeAH  piuchased  the  majority  of 
its  hot-rolled  steel  coil  inputs  from 
Pohang  Iron  and  Steel  Co.,  Ltd. 
("POSCO").  While  SeAH  and  POSCO 
are  involved  in  a  joint  venture  that 
produced  non-subject  merchandise,  we 
have  no  other  information  on  the  record 
which  indicates  that  these  two 
companies  should  be  considered 
afiiliated  parties  pursuant  to  section 
771(33)  of  the  Act.  Therefore,  we  have 
preliminarily  determined  that  SeAH  arid 
POSCO  are  not  affiUated. 


After  calculating  COP,  we  tested 
whether  comparison  market  sales  of  the 
foreign  like  product  were  made  at  prices 
below  COP  and,  if  so,  whether  the 
below-cost  sales  wa«  made  within  an 
extended  period  of  time,  in  substantial 
quantities,  and  at  prices  that  did  not 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time.  Because  each 
individual  price  was  compared  against 
the  POR  average  COP,  any  sales  that 
were  below  cost  were  also  determined 
not  to  be  at  prices  which  permitted  cost 
recovery  within  a  reasonable  period  of 
time.  We  compared  model-specific 
COPs  to  the  reported  comparison  market 
prices,  less  any  applicable  movement 
charges,  discoimts,  and  rebates. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  model 
were  at  prices  less  than  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
model  because  the  below-cost  sales 
were  not  made  in  substantial  quantities 
within  an  extended  period  of  time. 
Where  20  percent  or  more  of  a 
respondent's  sales  of  a  given  model 
during  the  POR  were  at  prices  less  than 
the  weighted-average  COPs  for  the  POR. 
we  disregarded  the  below-cost  sales 
because  they  were  made  within  an 
extended  period  of  time  in  substantial 
quantities  in  accordance  with  sections 
773(b)(2)  (B)  and  (C)  of  the  Act,  and 
were  at  prices  which  would  not  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 

2.  Constructed  Value:  In  accordance 
with  section  773(a)(4)  of  the  Act,  we 
used  constructed  value  ("CV")  as  the 
basis  for  NV  when  there  were  no  above- 
cost  contemporaneous  sales  of  such  or 
similar  merchandise  in  the  comparison 
market.  We  calculated  CV  in  accordance 
with  section  773(e)  of  the  Act.  We 
included  SeAH's  cost  of  materials  and 
fabrication  (including  packing),  SGftA 
expenses,  and  profit.  See  section 
773(e)(2)(A)  of  the  Act.  We  appUed  the 
same  conversion  factor  methodology  as 
noted  in  the  COP  section  above.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  expenses  and 
profit  on  the  amounts  incuired  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  comparison  market. 
For  selling  expenses,  we  used  the 
weighted-average  comparison  market 
selling  expenses. 

C.  Price-to-Price  Comparison 

Where  appropriate,  for  comparison  to 
CEP,  we  made  adjustments  to  NV  by 
deducting  Korean  inland  freight. 


brokerage,  handling,  and  packing,  in 
accordance  with  sections  773(a)(6)(A) 
and  (B)  of  the  Act,  and  by  deducting 
direct  selling  expenses  (credit  expenses) 
in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act.  We  also 
made  adjustments  for  differences  in 
costs  attributable  to  differences  in 
physical  characteristics  of  merchandise, 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Act. 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  U.S. 
sales.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV,  that 
of  the  sales  from  which  we  derive  SGStA 
expenses  and  profit.  For  both  EP  and 
CEP,  the  relevant  transaction  for  the 
level  of  trade  analysis  is  the  sale  (or 
constructed  sale)  from  the  exporter  to 
the  importer. 

To  determine  whether  comparison 
market  NV  sales  are  at  a  different  LOT 
than  EP  or  CEP,  we  examine  stages  in 
the  marketing  process  and  selling 
functions  along  the  chain  of  distribution 
between  the  producer  and  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  LOT  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
imder  section  773(a)(7)(A)  of  the  Act. 
Finally,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP- 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731,  61732  (November  17, 
1997),  and  Gmnular 
Polytetrafluoroethylene  Resin  From 
Italy;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  63  FR  25826  (May  11, 1998). 

SeAH  asserted  that  its  comparison 
market  sales  were  at  a  different  LOT 
than  its  U.S.  sales  because  the 
comparison  market  sales  are  at  a  more 
advanced  level  of  distribution  than  its 
sales  to  State,  and  because  SeAH 
performed  and  incurred  all  expenses  for 
all  significant  selling  functions  and 
support  services  for  the  comparison 
market  sales,  but  did  not  perform  them 
for  its  CEP  sales  made  through  PPA  and 
State.  SeAH  requested  a  CEP  offset  to 
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reflect  these  difilarences  [see,  e.g.,  pages 
19-21  of  SeAH's  November  12, 1997, 
Section  B  questionnaire  response). 

In  its  original  questionnaire  response. 
SeAH  asserted  that  it  performs  many 
functions  with  respect  to  third  coimtry 
sales  that  it  does  not  perform  with 
respect  to  U.S.  sales,  such  as:  gathering 
strategic  and  marketing  information 
including  industry  developments, 
potential  new  or  refined  applications, 
products  and  sales  practices  of 
customers  and  competitors,  and 
technical  and  engineering 
developments;  establishing  pricing 
policies  for  OCTG  sales  based  on  market 
conditions  in  the  third-country  market; 
establishing  sales  promotional  and 
marketing  strategies,  including 
advertising,  promotional  activities,  and 
technical  service  for  third-country 
maricet  sales;  and  maintaining  a  willed 
sales  force  that  is  knowledgeable  about 
SeAH's  OCTG  products  and  the  OCTG 
market  in  the  third  country  maricet. 
"nierefore,  SeAH  claims  that  it  has 
distingui^ed  difiisrent  levels  of  trade 
for  its  Myanmar  sales  vwsus  its  sales  to 
the  U.S.  importer  of  record,  PPA.  by 
highlighting  ways  in  which  SeAH  is 
deeply  involved  with,  and 
knowledgeable  about,  the  Myanmar 
mariiet. 

However,  the  record  indicates  that 
SeAH  has  greatly  overstated  the  extent 
and  importance  of  its  activities  with 
respect  to  the  Myanmar  market  For 
example,  at  page  14  of  its  April  3. 1998 
supplemental  questionnaire  response, 
SeAH  indicated  that  it  does  not  even 
know  the  identity  or  location  of  the 
customos  of  the  Korean  trading 
company  to  which  it  made  its  Myanmar 
sales.  While  SeAH  clarified  this  point  at 
page  40  of  its  June  4, 1998  supplemental 
questionnaire  response  by  saying  that 
several  documents  in  the  third  cmmtry 
sales  process  indicate  the  destination 
and  identity  of  the  iiltimate  Myanmar 
customers,  it  also  noted  that  it  had  no 
contact  with  those  Myanmar  customera, 
nor  did  it  have  any  knowledge  of  the 
prices  that  the  imaffiliated  Korean 
trading  company  charged  those 
Myanmar  customers.  SeAH's  knowledge 
of  the  OCTG  maricet  is  based  on 
"customer  contacts  and  other  contacts 
in  the  industry"  (see  page  13  of  the 
April  3, 1998  supplemental 
questionnaire  response),  and  based  on 
SeAH's  own  statements,  such  contacts 
with  respect  to  Myanmar  are  very 
limited. 

The  record  does  not  indicate  more 
than  a  minimal  involvement  by  SeAH  in 
either  the  marketing  process  or  the 
selling  functions  associated  with  its 
Myanmar  and  U.S.  sales.  There  does  not 
appear  to  be  any  substantive  difference 


between  the  functions  performed  by 
SeAH  with  respect  to  the  sales  to  the 
Korean  trading  company  destined  for 
Myanmar  and  the  functions  performed 
by  SeAH  with  respect  to  its  sales  to 
PPA,  the  affiliated  U.S.  importer  of 
record.  In  both  instances,  SeAH  made 
sales  to  resellers  that  in  turn  sold  to 
end-users,  and  the  record  does  not 
indicate  any  more  than  the  most 
minimal  interaction  of  SeAH  with  those 
resellers  (the  unaffiliated  Korean  trading 
company  for  the  Myanmar  sales,  and 
PPA  for  the  U.S.  sales)  with  respect  to 
the  sales  process.  Consequently,  we 
have  preliminarily  determined  that  the 
sales  in  both  markets  are  at  the  same 
LOT.  Therefore,  a  CEP  offset  is  not 
warranted. 

Preliminary  Results  of  Reviews 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margin  for  the  period 
August  1, 1996  throu^  July  31. 1997  to 
be  as  follows: 


Manufac- 
turer/ex- 
porter 

TVne  period 

Margin 
(percenO 

SeAH 

9/1/96-8/31/97 

0.35 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  pubUcation  of  this  notice. 
Pursuant  to  19  CFR  351.309,  interested 
parties  may  submit  written  comments  in 
response  to  these  preliminary  resiilts. 
Case  briefs  must  be  submitted  within  30 
days  after  the  date  of  publication  of  this 
notice,  and  rebuttal  briefs,  limited  to 
arguments  raised  in  case  briefs,  must  be 
submitted  no  later  than  five  days  after 
the  time  limit  for  filing  case  briefs. 
Parties  who  siibmit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  arg\mient:  (1)  A  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argiunent.  Case  and  rebuttal  brieb  must 
be  served  on  interested  parties  in 
accordance  with  19  CFR  351.303(f). 
Also,  pursuant  to  19  CFR  351.310. 
within  30  days  of  the  date  of  publication 
of  this  notice,  interested  parties  may 
request  a  public  hearing  on  arguments 
to  be  raised  in  the  case  and  rebuttal 
briefs.  Unless  the  Secretary  specifies 
otherwise,  the  hearing,  if  requested,  will 
be  held  two  days  after  the  date  for 
submission  of  rebuttal  briefs,  that  is. 
thirty-seven  days  after  the  date  of 
publication  of  these  preliminary  resiilts. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 


issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing,  not  later  than  120  days 
after  the  date  of  publication  of  this 
notice. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries,  ba  accordance  with  19  CFR 
351.212(b),  we  have  calculated  exporter/ 
importer-specific  assessment  rates.  We 
divided  the  total  dumping  margins  for 
the  reviewed  sales  by  the  total  entered 
value  of  those  reviewed  sales  for  each 
importer.  We  will  direct  the  U.S. 
Customs  Service  to  assess  the  resxdting 
percentage  margin  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  relevant  order  diuing 
the  review  period. 

Furthermore,  the  following  deposit 
requiremmts  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  ot  withdrawn  from  warehouse, 
for  consumption  oa  or  after  the 
publication  date,  as  provided  by  section 
7Sl(a)  of  the  Act:  (1)  The  cash  deposit 
rate  for  each  reviewed  company  will  be 
that  established  in  the  final  results  of 
review  (except  that  a  deposit  of  zero 
will  be  required  for  firms  with  zero  or 
de  minimis  margins,  i.e.,  margins  less 
than  0.5  percent);  (2)  for  exporters  not 
covered  in  this  review,  but  covered  in 
the  LTFV  investigation  or  previous 
review,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  previous  review,  cx^  the 
original  LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporten  will  continue  to  be  the  "all 
others"  rate  established  in  the  LTFV 
investigation,  which  was  12.17  percent 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  pubhcation 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibihty  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  hquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presiunption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  administrative  reviews  and 
notices  are  pubUshed  in  accordance 
with  751(a)(1)  of  the  Act  (19  U.S.C 
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1675(a)(1))  and  19  CFR  351.213  and  19 
CFR  351.221(b)(4). 

Dated:  August  31, 1998. 
Joseph  A.  Spctrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  9»-24068  Filed  9-4-98;  8:45  am] 
BILLMO  COM  36ie-l»# 

DEPARTMENT  OF  COMMERCE 
International  Trad*  Administration 

[A-821-803] 

Titanium  Sponge  from  ttia  Russian 
Federation:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Partial  Revocation 

AGBICY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidiunping  duty  administrative  review 
and  partial  revocation. 

SUMMARY:  In  response  to  requests  from 
AVISMA  Titanium-Magnesium  Works; 
the  affiliated  companies  Interlink 
Metals,  Inc.,  and  Interlink  Metals  & 
ChMnicals,  S.A.;  TMC  Trading 
International  Ltd.;  and  Titaniiun  Metals 
Corporation,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  finding  on  titanium 
sponge  from  the  Russian  Federation. 
This  notice  of  preliminary  results  covers 
the  period  August  1, 1996  through  July 
31, 1997.  This  review  covers  one 
manufactiuer/exporter,  AVISMA 
Titaniiun-Magnesium  Works,  and  two 
trading  companies,  TMC  Trading 
International  Ltd.  and,  collectively  as 
one  company,  InterUnk  Metals,  Inc..  and 
Interlink  Metals  &  Chemicals,  S.A. 

We  have  preliminarily  determined 
that  no  diunping  margins  apply  during 
this  review  period.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
liquidate  entries  during  the  period  of 
review  without  regard  to  dumping 
duties.  Furthermore,  if  these 
preliminary  results  are  adopted  in  our 
final  results  of  review,  this  will  be  the 
Interlink  entities'  third  consecutive 
review  with  no  dujnping  margins. 
Therefore,  in  the  final  results  we  will 
revoke  this  finding  with  respect  to 
Interlink.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results.  Parties  who  submit  argiunents 
in  this  proceeding  are  requested  to 
submit  with  the  argument:  (1)  A 
statement  of  the  issue;  and  (2)  a  brief 
summary  of  the  argiunent. 


EFFECTIVE  DATE:  September  8, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Frankel  or  Mark  Manning,  Office 
of  AD/CVD  Enforcement,  Office  4, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-5849  and  482-3936. 
respectively. 

SUPPt.EMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  imless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351,  62  FR  27296  (May  19, 
1997). 

Background 

The  Department  of  Commerce  (the 
Department)  published  an  antidumping 
finding  on  titanium  sponge  from  the 
Union  of  Soviet  Socialist  Republics 
(U.S.S.R.)  on  August  28. 1968  (33  FR 
12138).  In  December  1991.  the  U.S.S.R. 
divided  into  fifteen  independent  states. 
To  conform  to  these  changes,  the 
Department  changed  the  original 
antidumping  finding  into  fifteen 
findings  apphcable  to  each  of  the  former 
republics  of  the  U.S.S.R.  (57  FR  36070, 
August  12. 1992). 

On  August  26, 1997,  AVISMA 
Titanium-Magnesiimi  Works  (AVISMA) 
and  Interlink  Metals  k  Chemicals,  S.A. 
and  Interlink  Metals,  Inc.  (collectively 
Interlink)  requested  that  the  Department 
conduct  an  administrative  review  of  the 
antidumping  finding  on  titaniiun 
sponge  from  the  Riissian  Federation 
(Russia)  for  one  manu&cturer/exporter, 
AVISMA,  and  one  trading  company, 
Interlink,  covering  the  period  August  1, 
1996  through  July  31. 1997.  On  August 
27. 1997.  Titaniiun  Metals  Corporation 
(TIMET)  requested  that  the  Department 
conduct  an  administrative  review  fat 
the  trading  companies.  Interlink  and 
TMC  Trading  International,  Ltd.  (TMC). 
On  August  28, 1997,  TMC  requested 
that  the  Department  conduct  an 
administrative  review  of  its  U.S.  sales. 
The  Department  published  a  notice  of 
initiation  of  the  review  on  September 
25. 1997  (62  FR  50292).  Due  to  the 
complexity  of  the  legal  and 
methodological  issues  presented  by  this 
review,  the  Department  postponed  the 
date  of  the  preliminary  results  of  review 


by  sixty  days  on  February  10, 1998  (63 
FR  6721).  The  Department  published  a . 
second  sixty  day  postponement  of 
preliminary  results  of  review  on  April 
16, 1998  (63  FR  18885).  The  Department 
is  conducting  this  administrative  review 
in  accordance  vri\h  section  751  of  the 
Act. 

On  August  13. 1996.  the  International 
Trade  Commission  (ITC)  published  in 
the  Federal  Register  its  determination 
that  revocation  of  the  findings  covering 
titanium  sponge  imports  from  the 
Republic  of  Kazakhstan  (Kazakhstan). 
Russia,  and  Ukraine  and  the 
antidumping  duty  order  covering 
imports  of  titanium  sponge  from  Japan 
is  not  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States.  Due  to 
this  determination  the  Department  has 
revoked  the  findings  covering  titanium 
sponge  imports  from  Kazakhstan. 
Russia,  and  Ukraine  and  the 
antidumping  duty  order  covering 
titanium  sponge  imports  fit>m  Japan. 
This  revocation  is  effective  as  of  August 
13, 1998.  See  Notice  of  Revocation  of 
Antidumping  Findings  and 
Antidumping  Duty  Order  and 
Termination  ofFive-Year  ("Sunset") 
Reviews:  Titanium  Sponge  from 
Kazakhstan,  Russia,  Ukraine,  and 
Japan,  (63  FR  46215,  August  31. 1998), 

Scop*  of  the  Review 

The  product  covered  by  this 
administrative  review  is  titanium 
sponge  6t)m  Russia.  Titanium  sponge  is 
chiefly  used  for  aerospace  vehicles, 
spedficaUy,  in  construction  of 
compressor  blades  and  wheels,  stator 
blades,  rotors,  and  other  parts  in  aircraft 
gas  turbine  engines.  Imports  of  titaniiun 
sponge  are  currently  classifiable  under 
the  harmonized  tariff  schedule  (HTS) 
subheading  8108.10.50.10.  The  HTS 
subheading  is  provided  for  convenience 
and  U.S.  Customs  purposes.  Our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Separate  Rates 

During  the  period  of  review  (POR), 
AVISMA  made  direct  sales  of  subject 
merchandise  to  the  U.S.  market  that 
were  entered  for  consumption.  Due  to 
these  direct  sales,  AVISMA  has 
requested  a  separate,  company-specific 
rate.  The  claimed  ownership  of 
AVISMA  during  the  POR  is  that  of  a 
publicly  owned  joint  stock  company, 
where  100  percent  of  the  shares  are 
owned  by  private  individuals  and 
private  companies.  AVISMA  asserted 
that  the  state  owned  zero  percent  of  its 
shares. 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
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government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China,  56 
FR  20588  (May  6. 1991)  and  amplified 
in  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Silicon  Carbide 
from  the  People's  Republic  of  China,  59 
FR  22585  (May  2,  1994).  Under  the 
separate  rates  criteria,  the  Department 
assigns  separate  rates  in  nonmarket 
economy  cases  only  if  a  respondent  can 
demonstrate  the  absence  of  both  de  jure 
and  de  facto  government  control  over  its 
export  activities.  Since  the  Department 
did  not  verify  the  information  submitted 
by  AVISMA  to  the  record  of  this 
proceeding,  we  must  rely  upon  the 
information  provided  by  AVISMA  in  its 
questionnaire  responses  in  order  to 
determine  whether  there  is  an  absence 
of  either  de  jure  or  de  facto 
governmental  control. 

1.  Absence  of  De  Jure  Control 

An  individual  company  may  be 
considered  for  a  separate  rate  if  it  meets 
the  following  de  jure  criteria:  (1)  an 
absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses:  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies. 
AVISMA  has  placed  on  the 
administrative  record  a  number  of 
documents  demonstrating  absence  of  de 
jure  control.  These  documents  include 
laws,  regulations,  and  provisions 
enacted  by  the  government  of  Russia, 
describing  the  deregulation  of  Russian 
enterprises  as  well  as  the  deregulation 
of  the  Russian  export  trade.  Specifically, 
these  documents  include  the  President 
of  the  Russian  Federation's  Decree 
Number  721,  that  states  "a  joint  stock 
company  from  the  moment  of  its 
registration  is  out  of  the  control  of 
Mhustries,  State  and  Local 
administrative  organs  and  authorities." 
in  addition,  AVISMA  has  placed  on  the 
record  Article  49  of  the  Russian 
Federation's  Civil  Code,  which  states 
"Commercial  organizations  *  *  *  can 
have  civil  rights  and  civil  obligation 
necessary  for  any  kind  of  activities,  not 
prohibited  by  the  regulation." 
"Commercial  organization"  is  defined  to 
be  an  organization,  whose  activities  are 
aimed  at  gaining  profit  (Russian 
Federation  Civil  Code  Article  50).  See 
AVISMA's  questionnaire  response  dated 
November  26, 1997.  Furthermore, 
AVISMA  claims  that  there  are  no 
licenses  issued  by  any  government 
agency  to  AVISMA  with  regard  to  any 


aspect  of  AVISMA's  production  or  sales 
activity.  Based  on  this  information,  we 
have  concluded  that  there  was  a  de  jure 
absence  of  governmental  control  over 
AVISMA. 

2.  Absence  ofDe  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
government  control  of  its  export 
functions:  (1)  whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  bom  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4)  it 
retains  the  proceeds  of  its  export  sales 
and  makes  independent  decisions 
regarding  disposition  of  profits  or 
financing  of  losses. 

In  its  questionnaire  responses, 
AVISMA  asserted  the  foUovnng:  (1)  it 
establishes  its  own  export  price;  (2)  it 
negotiates  contracts  without  guidance 
from  any  governmental  entities  or 
organizations;  (3)  it  selects  its  own 
management;  and  (4)  it  retains  the 
proceeds  of  its  export  sales,  uses  profits 
according  to  its  business  needs,  and  has 
no  restrictions  on  the  use  of  its  retained 
foreign  currency  earnings.  In  support  of 
its  claim  that  it  is  free  of  de  facto 
government  control,  AVISMA  provided 
sample  documents  to  one  of  its  direct 
sales  to  the  United  States.  These 
documents  include  the  sales  contract, 
currency  control  passport,  commercial 
invoice,  quality  control  shipping 
document,  and  customs  declaration.  In 
addition,  AVISMA  provided  its  audited 
financial  statements  from  the  two  most' 
recent  fiscal  years  (1995  and  1996)  as  . 
well  as  the  income  statements  for  the 
first  and  second  quarters  of  1997.  This 
information  supports  a  finding  that, 
during  the  POR,  there  was  a  de  facto 
absence  of  governmental  control  of 
export  functions.  Therefore,  we  have 
concluded  that  AVISMA  is  entitled  to  a 
separate  rate. 

The  Russia-Wide  Rate 

In  past  reviews  of  this  finding,  the 
Department  has  examined  several 
export  companies  not  included  in  the 
instant  review.  One  of  these  exporters, 
Cometals  Inc.,  had  shipments  that  were 
reviewed  and  received  a  positive 
margin.  See  Titanium  Sponge  From  the 
Russian  Federation:  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  48601 
(September  16, 1997)  [Titanium  Sponge 
1996).  Therefore,  we  conclude  that  not 
all  exporters  of  titaniiun  sponge  from 


Russia  are  included  in  the  instant 
review.  Accordingly,  we  are  applying  a 
single  antidumping  deposit  rate—the 
Russia-wide  rate — to  all  manufacturers/ 
exporters  of  titanium  sponge  from  the 
Russian  Federation  that  have  not 
received  a  company-specific  rate  in  the 
current  or  prior  administrative  reviews. 

Intent  To  Revoke 

On  August  26,  1997,  Interlink 
submitted  a  request,  in  acc(»dance  with 
Section  351.222(b),  that  the  Department 
revoke  the  finding  covering  titanium 
sponge  from  the  Russian  Federation 
with  respect  to  its  sales  of  this 
merchandise.  In  accordance  with 
Section  351.222(b)(iii),  Interlink 
submitted  on  December  10, 1997,  a 
certification  that  it  had  not  sold  the 
subject  merchandise  at  less  than  normal 
value  for  a  three-year  period,  including 
this  review  period,  and  would  not  do  so 
in  the  future. 

We  preliminarily  determine  that 
Interlink  sold  titanium  sponge  from 
Russia  at  not  less  than  normal  value 
during  this  review  period.  Based  on 
Interlink's  three  consecutive  years  of 
zero  margins  and  the  absence  of 
evidence  to  the  contrary,  we 
preliminarily  determine  that  it  is  not 
likely  that  Interlink  will  in  the  future 
sell  titanium  sponge  at  less  than  normal 
value.  Therefore,  if  these  preliminary 
findings  are  affirmed  in  our  final  results, 
we  intend  to  revoke  the  order  on 
titanium  sponge  from  Russia  with 
respect  to  Interlink. 

In  the  last  two  administrative  reviews, 
we  determined  that  Interlink  did  not 
sell  titanium  sponge  at  less  than  fair 
value.  See  Titanium  Sponge  1996  and 
Titanium  Sponge  From  the  Russian 
Federation;  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  58525  (November  15, 
1996).  Additionally,  as  discussed  below. 
we  have  preliminarily  determined  that 
Interlink  has  not  sold  titanium  sponge  at 
less  than  fair  value  during  the  period 
covered  by  this  review.  Consequently, 
we  preliminarily  determine  that  because 
Interlink  has  three  consecutive  years  of 
zero  or  de  minimis  margins  on  titanium 
sponge.  Interlink  is  eligible  for 
revocation  of  the  finding  on  titanium 
sponge  from  Russia  under  Section 
351.222(b). 

United  SUtes  Price     » 

AVISMA 

We  calculated  U.S.  price  (USP)  for 
AVISMA's  sales  to  unaffiliated 
purchasers  in  the  United  States  based 
on  export  price  (EP),  as  defined  in 
section  772(a)  of  the  Act.  For  the  date 
of  sale,  we  used  the  sales  invoice  date. 
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We  made  deductions,  where 
appropriate,  for  inland  freight, 
brokerage  and  handling,  international 
freight,  marine  insurance,  and  Russian 
export  charges.  AVISMA  did  not  claim 
any  other  adjustments  to  USP,  nor  were 
any  other  adjustments  allowed. 

Interlink  and  TMC 

For  purposes  of  this  review,  we 
assigned  a  separate  rate  for  Interlink  and 
TMC  (which  are  located  in  market- 
economy  countries)  because  AVISMA, 
at  the  time  of  sale  to  these  entities,  did 
not  have  knowledge  of  the  ultimate 
destination  of  the  merchandise.  We 
calculated  USP  for  TMC  based  on  EP. 
Interlink  reported  that  its  U.S.  sales 
were  EP  sales  that  were  made  to 
unaffiliated  U.S.  customers  prior  to 
importation  and  customarily  did  not 
enter  into  the  inventory  of  Interlink 
Metals  &  Chemicals  S.A.'s  U.S.  affiliate. 
When  U.S.  sales  are  made  in  this 
manner,  our  practice  is  to  examine 
several  criteria  in  order  to  determine 
whether  the  sales  are  EP  sales.  Those 
criteria  are:  (1)  Whether  the 
merchandise  was  shipped  directly  from 
the  manufacturer  to  the  unaffiliated  U.S. 
customer;  (2)  whether  this  was  the 
customary  commercial  channel  between 
the  parties  involved;  and  (3)  whether 
the  function  of  the  U.S.  selling  agent 
was  limited  to  that  of  a  "processor  of 
sales-related  documentation"  and  a 
"communications  link"  with  the 
unaffiliated  U.S.  buyer.  Where  all  three 
criteria  are  met,  indicating  that  the 
activities  of  the  U.S.  selling  agent  are 
ancillary  to  the  sale,  the  Department  has 
regarded  the  routine  selling  functions  of 
the  exporter  as  merely  having  been 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States  where  the  sales  agent  performs 
them,  and  has  determined  the  sales  to 
be  EP  sales.  Where  one  or  more  of  these 
conditions  is  not  met,  indicating  that 
the  U.S.  sales  agent  is  substantially 
involved  in  the  U.S.  sales  process,  the 
Department  has  classified  the  sales  in 
question  as  constructed  export  price 
(CEP)  sales.  See,  e.g..  Certain  Cold- 
Rolled  and  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Korea:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  63  FR  13,170 
(March  18, 1998)  and  Viscose  Rayon 
Staple  Fiber  from  Finland:  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  63  FR  32,820  (June  16. 1998). 
The  record  shows  that  during  the  POR 
Interlink  Metals,  Inc.,  Interlink's  U.S. 
operation,  was  responsible  for  the  sale 
of  titanium  sponge  to  customers  and 
that  sales  activities  were  generally 
performed  in  the  United  States,  llius. 
we  have  preliminarily  determined  that 


Interlink  Metals,  Inc.  acted  as  more  than 
a  "processor  of  sales-related 
documentation"  and  a 
"communications  link"  with  the 
imaffiliated  U.S.  buyer.  Therefore,  we 
based  USP  on  CEP,  as  defined  in  section 
772(b)  of  the  Act.  For  date  of  sale,  we 
used  the  sales  invoice  date  for  both 
TMC  and  Interlink.  We  excluded  those 
sales  made  to  the  United  States  which 
the  respondents  identified  as  having 
entered  the  United  States  under 
temporary  importation  bond  (TIB).  We 
are  currently  confirming  the  information 
provided  by  respondents  regarding  TIB 
entries  through  Customs  and  National 
Census  Bureau  data. 

In  calculating  USP  for  TMC  and 
Interlink,  we  made  deductions,  where 
appropriate,  for  ocean  freight, 
warehouse  expenses,  insurance, 
brokerage  and  handling,  inland  ft«ight, 
and  U.S.  duty  and  terminal  handling 
charges.  Additionally,  in  accordance 
with  section  772  (d)  of  the  Act  and  the 
Department's  practice  in  non-market 
economy  (NME)  cases  involving  CEP 
sales,  in  calculating  USP  for  Interlink 
we  made  deductions  for  U.S.  credit  and 
indirect  selling  expenses  and  the  profit 
allocated  to  these  U.S.  expenses  (see 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Bicycles  From 
the  People's  Republic  of  China  61  FR 
19026  (April  30.  1996)).  TMC  and 
Interlink  did  not  claim  any  other 
adjustments  to  USP.  nor  were  any  other 
adjustments  allowed. 

Surrogate  Country  Selection 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine 
normal  value  on  the  basis  of  the  value 
of  the  factors  of  production  if  (1)  the 
subject  merchandise  is  exported  from  a 
NME  country,  and  (2)  the  available 
information  does  not  permit  the 
calcvdation  of  normal  value  under 
section  773(a)  of  the  Act.  In  previous 
proceedings,  the  Department  has 
considered  Russia  to  be  a  NME  country. 
See  Final  Extermination  of  Sales  at  Less 
Than  Fair  Value:  Pure  Magnesium  and 
Alloy  Magnesium  from  the  Russian 
Federation  (Magnesium  From  Russia), 
60  FR  16440  (March  30, 1995);  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Ferrovanadium  and 
Nitrided  Vanadium  from  the  Russian 
Federation,  60  FR  27957  (May  26, 1995). 
Section  771(18)(C)  of  the  Act  states  that 
"any  determination  that  a  foreign 
country  is  a  nonmarket  economy 
country  shall  remain  in  effect  until 
revoked  by  the  administering 
authority."  Because  NME  status  has  not 
been  revoked  in  any  previous 
proceeding  for  Russia,  we  are 
considering  Russia  to  be  a  NME  coimtiy 


for  purposes  of  this  review.  Therefore, 
because  AVISMA  is  located  in  Russia, 
we  have  applied  surrogate  values  to  the 
factors  of  production  to  determine 
normal  value. 

We  calculated  normal  value  based  on 
factors  of  production  provided  by 
AVISMA,  in  accordance  with  Section 
773(c)(1)  of  the  Act  and  section  351.408 
of  the  Department's  regulations.  We 
determined  that  Venezuela  is 
comparable  to  Russia  in  terms  of  per 
capita  gross  national  product  (GNP),  the 
growth  rate  in  per  capita  GNP,  and  the 
national  distribution  of  labor.  In 
addition,  Venezuela  is  a  significant 
producer  of  comparable  merchandise. 
See  Memorandum  to  the  File,  Titanium 
Sponge  from  the  Russian  Federation; 
Surrogate  Country  Selection,  dated  July 
2, 1997.  Therefore,  in  accordance  with 
section  773(c)(4)  of  the  Act,  we  selected 
Venezuela  as  a  comparable  surrogate  on 
the  basis  of  the  above  criteria  and  have 
used  publicly  available  information 
relating  to  Venezuela  to  value  the 
various  factors  of  production,  except  as 
indicated  below.  See  Memorandum 
from  Jeff  May,  Acting  Director,  Office  of 
Policy,  to  Holly  A.  Kuga,  Senior 
Director.  Office  of  AD/CVD 
Enforcement.  October  20. 1997.  and 
Memorandum  from  Jeff  May.  Acting 
Director.  Office  of  Policy,  to  Holly  A. 
Kuga.  Senior  Director.  Office  of  AD/CVD 
Enforcement,  January  27, 1998. 

Normal  Value 

To  determine  normal  value,  in 
accordance  with  section  773(c)(3)  of  the 
Act,  we  valued  the  factors  of  production 
as  follows  (for  further  discussion,  see 
the  Analysis  Memorandiun  for  the 
Preliminary  Results  of  Administrative 
Review,  dated  August  31, 1998): 

•  Except  as  noted  below,  we  valued 
raw  materials  and  by-products  using  the 
Venezuelan  import  data  obtained  by 
Interlink  from  the  Conunodity  Trade 
Statistics  Section,  United  Nations 
Statistics  Division,  (UN  import 
statistics)  for  the  calendar  year  1996.  We 
adjusted  certain  factor  values  to  reflect 
the  actual  purity  used  in  the  production 
of  the  subject  merchandise.  We  valued 
chlorine  using  the  average  of  the 
calendar  1996  and  1997  price  quotes 
that  respondents  obtained  bom  a 
Venezuelan  chlorine  producer.  We  were 
unable  to  find  publicly  available 
information  bom  Venezuela  or  from  any 
of  the  other  potential  surrogate 
countries  in  order  to  value  ilmenite, 
rutile  concentrate  and  camallite 
concentrate.  For  ilmenite,  we  used  the 
1995  Brazilian  price  that  was  reported 
in  the  1995-1996  administrative  review 
of  this  finding.  We  valued  rutile 
concentrate  using  the  1997  Australian 


price  provided  by  Interlink.  For 
camallite  concentrate,  we  used  the 
Indian  price  for  dolomite,  a  commodity 
similar  to  camallite  concentrate,  that 
was  reported  in  the  antidumping  duty 
investigation  of  magnesium  from  Russia 
(see  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Pure 
Magnesium  and  Alloy  Magnesium  From 
the  Russian  Federation  60  FR  16440, 
16449  (March  30, 1995))  (Magnesium 
From  Russia)  and  used  to  value 
camallite  concentrate  in  the  1995-1996 
administrative  review  of  this  finding. 
Since  we  obtained  values  for  ilmenite 
and  camallite  concentrate  that  are  in 
U.S.  dollars,  we  did  not  adjust  for  the 
effects  of  inflation. 

•  Pursuant  to  Section  351.408(c)(3), 
we  valued  direct  labor  by  using  the 
regression-based  wage  rate  for  Russia  as 
posted  on  the  Import  Administration 
Intemet  website. 

•  For  electricity,  we  used  the  simple 
average  of  the  1996  and  1997  electricity 
rates  for  industrial  users  in  Guayana, 
Venezuela,  as  reported  by  the 
Venezuelan  Chamber  of  the  Electric 
Industry.  To  value  natiual  gas,  we  used 
the  1996  price  of  gas  in  Venezuela  as 
reported  by  the  Intemational  Energy 
Agency's  (lEA's)  publication  Energy 
Prices  and  Taxes,  4th  Quarter  1997. 
Since  this  price  was  reported  in  U.S. 
dollars  per  tonne  of  oil  equivalent,  we 
converted  the  lEA  price  into  a  U.S. 
dollar  per  metric  ton  measure.  AVISMA 
reported  its  consumption  of  natural  gas 


in  tons  of  reference  fuel.  Using  the 
conversion  rate  in  the  calculation 
memorandum  in  Magnesium  From 
Russia,  we  converted  AVISMA's  natural 
gas  consumption  into  a  metric  ton 
measure. 

•  To  value  railcar  freight  in  Russia, 
we  used  the  Venezuelan  rates  obtained 
by  the  petitioner  from  the  national 
Venezuelan  railway  authority.  This  rate 
is  on  a  per  kilometer,  per  ton  basis.  We 
were  unable  to  find  tmck  rates  bom 
Venezuela  or  from  any  of  the  other 
potential  siurogate  countries.  Therefore, 
we  used  the  Brazilian  trucking  rates, 
provided  by  Interlink,  that  were  used  in 
the  1995-1996  administrative  review  of 
this  finding. 

•  For  packing  materials,  we  used  the 
1996  UN  import  statistics  from 
Venezuela  provided  by  Interlink.  We 
valued  labor  used  in  packing  with  the 
above-referenced  regression-based  labor 
rate  for  Russia. 

•  We  valued  selling,  general  and 
administrative  expenses  and  profit 
using  the  1997  income  statement  for 
CVG  Industrie  Venezolana  De  Aluminio 
C.A.,  a  major  aluminiun  producer  in 
Venezuela. 

•  We  were  unable  to  find  information 
on  factory  overhead  for  an  appropriate 
company  or  industry  from  Venezuela  or 
from  any  other  potential  surrogate 
country.  Therefore,  as  in  the  1995-1996 
administrative  review  of  this  finding, 
we  valued  factory  overhead  using  cost 
data  reported  in  the  public  record  of  the 


antidiunping  administrative  review  of 
silicon  metal  from  Brazil.  In  the' instant 
review,  we  relied  on  public  cost  data  in 
the  1996-1997  antidimiping 
administrative  review  of  silicon  metal 
from  Brazil. 

•  We  included  in  normal  value, 
where  appropriate,  movement  expenses 
incurred  in  bringing  the  subject 
merchandise  from  the  Russian  plant  to 
the  resellers'  warehouses.  We  valued 
railcar  freight  in  Russia  using  the 
Venezuelan  rates  obtained  by  the 
petitioner  bom  the  national  Venezuelan 
railway  authority.  We  valued  railcar 
freight  and  brokerage  in  Finland  using 
the  prices  AVISMA  reported  in  the 
public  version  of  the  section  C  response 
that  it  submitted  in  the  instant  review. 
We  valued  the  Russian  customs  fee, 
paid  by  AVISMA  on  its  exports  of 
subject  merchandise,  using  the 
Venezuelan  exportation  fee  as  reported 
by  the  Department's  commercial  service 
personnel  in  Caracas,  Venezuela. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  773A(a)  of  the 
Act,  based  on  rates  certified  by  the 
Federal  Reserve  Bank  and  Dow  Jones 
Business  Information  Services. 

Preliminary  Results 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist: 


Manufacturer/exporter 


Intertink  Metals  &  Chemicals,  S.A  ,.... 

TMC  Trading  Intemational,  Ltd 

AVISMA  Titanium-Magnesium  Works 
Russia-wkle  rate  


Perkx) 


8/1/96-7/31/97 
8/1/96-7/31/97 
8/1/96-7/31/97 
8/1/96-7/31/97 


Margin 
(percent) 


0.00 

0.00 

0.00 

83.96 


Parties  to  this  proceeding  may  request 
disclosure  of  our  preliminary  results 
within  five  days  of  publication  of  this 
notice  and  any  interested  party  may 
request  a  hearing  within  30  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  no 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  such  briefs  or 
comments,  may  be  filed  no  later  than  35 
days  after  the  date  of  publication.  The 
Department  will  publish  a  notice  of  the 
final  results  of  the  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
written  comments  or  at  the  hearing. 


within  120  days  from  the  publication  of 
the  preliminary  results. 

The  final  results,of  this  review  shall 
be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  the 
determination.  The  Department  shall 
determine,  and  Customs  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  normal  value  may  vary 
from  the  percentages  stated  above.  The 
E)epartment  will  issue  appraisement 
instructions  directly  to  Customs. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  diuing  this  review  period. 


Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)).  This 
notice  is  published  in  accordance  with 
section  777(i)  of  the  Act. 

Dated:  August  31. 1998. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  98-24070  Filed  9-4-98;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-834-803] 

Titanium  Sponge  from  the  Republic  of 
Kazakhstan:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  requests  from 
Ust-Kamenogorsk  Titanium  and 
Magnesium  Plant,  Specialty  Metals 
Company,  and  Oremet  Titanium  Inc., 
the  Department  of  Commerce  is 
conducting  an  administrative  review  of 
the  antidumping  finding  on  titanium 
sponge  from  the  Republic  of 
Kazakhstan.  This  notice  of  preliminary 
results  covers  the  period  August  1, 1996 
through  July  31, 1997.  This  review 
covers  one  manufacturer/exporter,  Ust- 
Kamenogorsk  Titanium  and  Magnesium 
Plant,  and  one  trading  company. 
Specialty  Metals  Company. 

We  have  preliminarily  determined 
that  no  dumping  mai^ins  apply  during 
this  review  period.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
Uquidate  entries  during  the  period  of 
review  (POR)  without  regard  to 
dumping  duties.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument: 
(1)  a  statement  of  the  issue;  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  September  8,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Frankel  or  Mark  Manning,  Office 
of  AD/CVD  Enforcement,  Office  4, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-5849  and  482-3936, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  imless 


otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351,  62  FR  27296  (May  19. 
1997). 

Background 

The  Department  of  Commerce  (the 
Department)  published  an  antidumping 
finding  on  titanium  sponge  from  the 
Union  of  Soviet  Socialist  Republics 
(U.S.S.R.)  on  August  28. 1968  (33  FR 
12138).  In  December  1991,  the  U.S.S.R. 
divided  into  fifteen  independent  states. 
To  conform  to  these  changes,  the 
Department  changed  the  original 
antidumping  finding  into  fifteen 
findings  applicable  to  each  of  the  former 
republics  of  the  U.S.S.R.  (57  FR  36070. 
August  12, 1992). 

On  August  29, 1997,  Ust- 
Kamenogorsk  Titanium  and  Magnesium 
Plant  (UKTMP),  Specialty  Metals 
Company  (SMC),  and  Oremet  Titanium 
Inc.  (Oremet)  requested  that  the 
Department  conduct  an  administrative 
review  of  the  antidimiping  finding  on 
titanium  sponge  fi'om  the  Republic  of 
Kazakhstan  (Kazakhstan)  for  one 
manufacturer/exporter,  UKTMP.  and 
one  trading  company,  SMC.  covering 
the  period  August  1. 1996  through  July 
31.  1997.  The  Department  published  a 
notice  of  initiation  of  the  review  on 
September  25, 1997  (62  FR  50292).  Due 
to  the  complexity  of  the  legal  and 
methodological  issues  presented  by  this 
review,  the  Department  postponed  the 
date  of  the  preliminary  results  of  review 
by  sixty  days  on  February  10, 1998  (63 
FR  6721).  The  Department  published  a 
second  sixty  day  postponement  of  the 
preliminary  results  of  review  on  April 
16,  1998  (63  FR  18885).  The  Department 
is  conducting  this  administrative  review 
in  accordance  with  section  751  of  the 
Act. 

On  August  13, 1998,  the  International 
Trade  Commission  (ITC)  published  in 
the  Federal  Register  its  determination 
that  revocation  of  the  findings  covering 
titanium  sponge  imports  from 
Kazakhstan,  the  Russian  Federation 
(Russia),  and  Ukraine  and  the 
antidiunping  duty  order  covering 
imports  of  titanium  sponge  from  Japan 
is  not  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States.  Due  to 
this  determination  the  Department  has 
revoked  the  findings  covering  titanium 
sponge  imports  from  Kazakhstan, 
Russia,  and  Ukraine  and  the 
antidumping  duty  order  covering 
titanium  sponge  imports  from  Japan. 
This  revocation  is  effective  as  of  August 
13. 1998,  the  date  of  publication  in  the 
Federal  Register  of  the  ITC's 
determinations.  See  Notice  of 


Revocation  of  Antidumping  Findings 
and  Antidumping  Duty  Order  and 
Termination  of  Five-Tear  ("Sunset") 
Reviews:  Titanium  Sponge  from 
Kazakhstan,  Russia,  Ukraine,  and 
Japan.  (63  FR  46215,  August  31. 1998). 

Scope  of  the  Review 

The  product  covered  by  this 
administrative  review  is  titanium 
sponge  from  Kazakhstan.  Titanium 
sponge  is  chiefly  used  for  aerospace 
vehicles,  specifically,  in  construction  of 
compressor  blades  and  wheels,  stator 
blades,  rotors,  and  other  parts  in  aircraft 
gas  turbine  engines.  Imports  of  titanium 
sponge  are  currently  classifiable  under 
the  harmonized  tariff  schedule  (HTS) 
subheading  8108.10.50.10.  The  HTS 
subheading  is  provided  for  convenience 
and  U.S.  Customs  purposes.  Our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

United  States  Price  (USP) 

UKTMP  and  SMC 

SMC  is  located  in  a  market-economy 
coxmtry.  Since  SMC  owns  65  percent  of 
UKTMP  and  manages  the  operations  of 
UKTMP  under  a  long-term  management 
contract,  we  are  considering  both 
companies  to  constitute  one  entity  and 
are  calculating  one  rate  that  will  apply 
to  both  SMC  and  UKTMP. 

In  calculating  the  USP  for  SMC,  we 
used  export  price,  as  defined  in  section 
772(a)  of  the  Act.  For  date  of  sale,  we 
used  the  sales  invoice  date  because  this 
is  the  date  when  the  price  and  quantity 
are  set.  We  excluded  those  sales  made 
to  the  United  States  which  the 
respondents  identified  as  having 
entered  the  United  States  under 
temporary  importation  bond  (TIB).  At 
this  time,  because  merchandise  entered 
under  a  TIB  is  not  entered  for 
consumption,  such  merchandise  is  not 
subject  to  the  antidumping  finding.  See 
Titanium  Metals  Corp.  v.  The  United 
States,  901  F.  Supp  362  (CIT  1995). 
Respondents  provided  information 
regarding  TIB  entries,  and  we  are 
currently  confirming  this  information 
through  Customs  and  National  Census 
Bureau  data. 

We  calculated  export  price  based  on 
the  price  to  unaffiliated  purchasers  in 
the  United  States.  We  made  deductions, 
where  appropriate,  for  ocean  freight, 
insurance,  brokerage  and  handling,  and 
inland  freight.  SMC  did  not  claim  any 
other  adjustments  to  USP,  nor  were  any 
other  adjustments  allowed. 

Surrogate  Country  Selection 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine 
normal  value  on  the  basis  of  the  value 


of  the  factors  of  production  if  (1)  the 
subject  merchandise  is  exported  bom  a 
non-market  economy  (NME)  country, 
and  (2)  the  available  information  does 
not  permit  the  calculation  of  normal 
value  imder  section  773(a)  of  the  Act. 
Section  771(18)(C)  of  the  Act  states  that 
"any  determination  that  a  foreign 
coimtry  is  a  nonmarket  economy 
country  shall  remain  in  effect  imtil 
revoked  by  the  administering 
authority."  Because  NME  status  has  not 
been  revoked  for  Kazakhstan  in  any 
previous  proceedings,  we  are 
considering  Kazakhstan  to  be  a  NME 
country  for  purposes  of  this  review. 
Therefore,  because  UKTMP  is  located  in 
Kazakhstan,  we  have  applied  surrogate 
values  to  the  factors  of  production  to 
determine  normal  value. 

We  calculated  normal  value  based  on 
factors  of  production  provided  by 
UKTMP.  in  accordance  with  section 
773(c)(1)  of  the  Act  and  sectioj^351.408 
of  the  Department's  regulationsj  We 
determined  that  Indonesia  is     *■ 
comparable  to  Kazakhstan  in  terms  of 
per  capita  gross  national  product  (GNP). 
the  growth  rate  in  per  capita  GNP.  and 
the  national  distribution  of  labor.  In 
addition.  Indonesia  is  a  significant 
producer  of  comparable  merchandise. 
Therefore,  in  accordance  with  section 
773(c)(4)  of  the  Act,  we  selected 
Indonesia  as  a  comparable  surrogate  on 
the  basis  of  the  above  criteria  and  have 
used  publicly  available  information 
relating  to  Indonesia  to  value  the 
various  factors  of  production,  except  as 
indicated  below.  See  the  Memorandum 
bom  Jeff  May,  Acting  EKrector,  Office  of 
Policy,  to  Holly  A.  Kuga.  Senior 
Director.  Office  of  AD/CVD 
Enforcement.  October  20. 1997.  and  the 
Memorandum  bom  Jeff  May,  Acting 
Director.  Office  of  Policy,  to  Holly  A. 
Kuga,  Senior  Director,  Office  of  AD/CVD 
Enforcement,  June  15, 1998. 

Normal  Value 

To  determine  normal  value,  in 
accordance  with  section  773(c)(3)  of  the 
Act.  we  valued  the  factors  of  production 
as  follows  (for  further  discussion,  see 
the  Analysis  Memorandum  for  the 
Preliminary  Results  of  Administrative 
Review,  dated  August  31,  1998): 

•  Except  as  noted  below,  we  valued 
raw  materials  using  Indonesian  import 
data  bom  the  Commodity  Trade 
Statistics  Section,  United  Nations 
Statistics  Division.  (UN  import 
statistics)  for  the  calendar  year  1996.  We 
adjusted  certain  factor  values  to  reflect 
the  actual  purity  used  in  the  production 


of  the  subject  merchandise.  Since 
UKTMP  purchased  titanium  slag  from 
both  market  and  non-market  economy 
suppliers,  consistent  with  the 
Department's  practice,  we  valued  this 
input  with  the  market  economy  price, 
regardless  of  the  supplier.  The  most 
recent  Indonesian  import  statistics  that 
we  were  able  to  find  for  chlorine  and 
hydrochloric  add  were  Indonesia's  1993 
import  statistics,  as  reported  in  the 
United  Nation's  publication. 
Commodity  Trade  Statistics,  1993.  Since 
the  UN  statistics  are  reported  in  U.S. 
dollars,  we  did  not  adjust  for  the  effects 
of  inflation.  We  were  unable  to  find 
information  from  Indonesia  or  from  any 
of  the  other  potential  siurogate 
countries  in  order  to  value  camallite 
and  spent  electrolyte.  For  camallite,  we 
used  the  Indian  price  for  dolomite,  a 
commodity  similar  to  camallite,  that 
was  reported  in  the  antidimiping  duty 
investigation  of  magnesium  bom  Russia 
(see  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Pure 
Magnesium  and  Alloy  Magnesium  From 
the  Russian  Federation  60  FR  16440, 
16449  (March  30, 1995))  [Magnesium 
From  Russia)  and  used  to  value 
camallite  concentrate  in  Titanium 
Sponge  From  the  Russian  Federation; 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review  62  FR 
48601  (September  16,  1997)  (also  see 
Titanium  Sponge  From  the  Russian 
Federation;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  62  FR  25920,  25922,  (May  12, 
1997).  In  order  to  value  spent 
electrolyte,  we  used  the  siurogate  value 
for  potassium  chloride  because  spent 
electrolyte  is  75  percent  potassium 
chloride. 

•  Pursuant  to  section  351.408(c)(3)  of 
the  Department's  regulations,  we  valued 
direct  labor  by  using  the  regression- 
based  wage  rate  for  Kazakhstan  as 
posted  on  the  Import  Administration 
Internet  web  site. 

•  For  electricity,  we  used  the  "extra 
large  industry  user"  rate  fixim 
Indonesia's  electricity  tariff  schedule 
that  UKTMP  would  have  received  had 
it  been  an  electricity  consumer  in 
Indonesia  during  the  period  of  review 
(POR).  This  decision  was  based  on 
finding  that  UKTMP's  level  of  electricity 
usage  during  the  POR  was  similar  to  the 
profile  of  "large  industrial  user"  in 
Magnesium  From  Russia  (page  16446). 
To  confirm  that  UKTMP  would  have 
received  this  rate,  we  divided  the    - 
average  number  of  kilowatt  hours  used 
during  each  month  of  the  POR  by  the 


number  of  hours  in  a  month,  which 
demonstrated  that  UKTMP's  kilowatt 
use  was  higher  than  the  minimum 
necessary  to  receive  the  "extra  large 
industrial  user"  rate  in  effect  in 
Indonesia.  Since  the  Indonesia  rate  was 
for  1994,  and  expressed  in  mpiahs,  we 
adjusted  this  rate  in  order  to  account  for 
the  effects  of  inflation. 

•  We  were  unable  to  obtain  recent 
publicly  available  information  for 
Indonesian  truck  and  railway  rates. 
Therefore,  we  used  the  tmck  and 
railway  rates  as  reported  by  the  U.S. 
Embassy  in  Jakarta,  Indonesia  and 
transmitted  to  the  Department  in 
September  1991  via  cable  (Jakarta 
12078).  This  information  was  obtained 
for  the  antidimiping  duty  investigation 
of  Certain  Butt-Weld  Pipe  Fittings  from 
the  PRC.  Since  these  1991  rates  were 
reported  in  mpiahs  per  metric  ton  per 
kilometer,  we  inflated  them  to  take  into 
accoimt  the  effects  of  inflation. 

•  In  regard  to  packing  materials,  we 
used  the  1996  UN  import  statistics  from 
Indonesia  that  were  provided  by  the 
petitioner  for  polyethylene  film  £ind 
argon.  We  valued  sheet  steel  by  using 
Indonesia's  1994  import  statistics,  as 
reported  in  the  United  Nation's 
publication.  Commodity  Trade 
Statistics,  1994.  Since  the  UN  data  is 
reported  in  U.S.  dollars,  we  did  not 
adjust  for  the  effects  of  inflation.  We 
valued  labor  used  in  packing  with  the 
above-referenced  regression-based  labor 
rate  for  Kazakhstan. 

•  For  factory  overhead,  selling, 
general  and  administrative  (SG&A) 
expense,  and  profit,  we  used 
information  from  the  calendar  1996 
income  statement  of  a  Philippine 
producer  of  various  aluminum  products. 
The  Philippines,  although  not  the 
primary  surrogate  country  in  this 
review,  is  one  of  the  countries  that  the 
Department  has  identified  as  a 
comparable  market  economy  country 
and  a  potential  surrogate  for 
Kazakhstan. 

•  Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  773A(a)  of  the 
Act,  based  on  rates  certified  by  the 
Federal  Reserve  Bank  and  Dow  Jones 
Business  Information  Services. 

Preliminary  Results 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist: 
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Manufacturer/exporter 

Period 

Margin 
(percent) 

Soecialtv  Metals  Comoanv/Ust-Kamenooorsk  Titanium  and  Maanesium  Plant  (one  entity) 

8/1/96-7/31/97 
8/1/96—7/31/97 

0.00 

Ka7akhstan-wide  rate               „ 

83.96 

Parties  to  this  proceeding  may  request 
disclosure  of  our  preliminary  results  of 
review  within  five  days  of  publication 
of  this  notice  and  any  interested  party 
may  request  a  hearing  within  30  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  no 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  such  briefs  or 
comments,  may  be  filed  no  later  than  35 
days  after  the  date  of  publication.  The 
Department  will  publish  a  notice  of  the 
final  results  of  the  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
written  comments  or  at  the  hearing, 
within  120  days  ftom  the  publication  of 
the  preliminary  results. 

The  final  results  of  this  review  shall 
be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  the 
determination.  The  Department  shall 
determine,  and  Customs  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  normal  value  may  vary 
fitim  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  section  351.402(f) 
of  the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occiu-rcd  and  the  subsequent 
assessment  of  double  euitidumping 
duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)).  This 
notice  is  published  in  accordance  with 
section  777(i)  of  the  Act. 

-Dated:  August  31, 1998. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  98-24071  Filed  9-4-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

[Docket  No.  980901228-8228-01] 

RiN:  064O-ZA04 

Solicitation  of  Applications  for  ttie 
Minority  Business  Opfwrtunity 
Committee  (MBOC)  Program 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  fi-om  organizations  seeking 
to  operate  Minority  Business 
Opportunity  Committees  (MBOCs).  All 
information  required  to  submit  a 
cooperative  agreement  application  by 
eligible  applicants  is  contained  in  this 
announcement  and  in  the  Competitive 
Application  Package  (CAP). 

"The  MBDA  provides  business 
development  services  to  minority 
entrepreneurs  through  different  types  of 
programs.  Each  program  is  designed  to 
focus  on  the  unique  business  problems 
of  a  specific  market.  MBDA's  programs 
fi-om  a  national  business  delivery 
network  that  addresses  needs  of 
minority  entrepreneurs  throughout  the 
United  States.  The  MBOC  program  is 
designed  to  provide  minority  business 
owners  with  enhanced  access  to  the 
marketplace  by  identifying  marketing 
and  sales  opportimities,  financing 
resoiu*ces,  potential  joint  venture 
partners,  and  otherwise  assisting 
minority  firms  to  position  themselves 
for  long-term  growth.  State  or  local 
government  entities,  American  Indian 
Tribes,  colleges,  universities,  and/or 
non-profit  organizations  are  eligible  to 
operate  MBOCs.  For-profit  organizations 
are  not  eligible  to  operate  MBCX3s. 
DATES:  Complete  applications  for  the 
MBOC  program  must  be:  (1)  Mailed 
(USPS  postmark)  by  October  8, 1998  to 
the  ad(kess  below;  or  (2)  received  by 
MBDA  at  the  address  below  no  later 
than  5  p.m.  Eastern  Daylight  Time. 
Applications  postmarked  later  than  the 
closing  date  or  received  after  the  closing 
date  will  not  be  considered.  Anticipated 
time  for  processing  of  applications  is  90 
days.  MBDA  anticipates  that  awards 


will  be  made  with  start  dates  of  January 
1, 1999. 

ADDRESSES:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of 
the  application,  including  all 
information  required  by  the  CAP. 
Completed  application  packages  must 
be  submitted  to:  Minority  Business 
Opportunity  Committee  Program 
Manager,  Office  of  Executive  Secretariat, 
HCHB,  Room  5073,  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce,  1401  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

If  the  application  is  nand-delivered  by 
the  applicant  or  its  representative,  it 
must  be  delivered  to  Room  1874,  which 
is  located  at  Entrance  #10, 15th  Street, 
NW,  between  Pennsylvania  and 
Constitution  Avenues.  Unsigned 
applications  will  be  considered  non- 
responsive  and  will  be  returned  to  the 
applicant.  Failiu«  to  submit  other 
required  information  may  result  in 
points  being  deducted  fi-om  an 
applicant's  score. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  and  a 
Competitive  Application  Package 
contact  Stephen  Boy  kin,  the  MBOC 
Program  Manager,  at  (202)  482-1712. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Exeuctive  Order  11625  and  15 
U.S.C  1512. 

Catalogue  of  Federal  Domestic 
Assistance  (CFDA):  11.803,  Minority 
Business  Opportunity  Committees. 

Program  Description:  The  MBDA  has 
established  the  MBOC  Program  as  a 
vehicle  for  providing  timely  market 
leads,  access  to  resources,  and  cxurent 
business  information  to  minority 
businesses  seeking  to  market  effectively 
their  products  and  services  within  the 
local  economy.  In  accomplishing  this 
purpose,  MBCDCs  help  to  bring  regional 
coordination  and  synergy  to  the 
minority  business  development  efforts 
taking  place  within  an  applicant- 
defined  geographical  service  area. 

MBOCIs  are  comprised  of  local  or 
regional  governments,  business  and 
industry  leaders,  as  vtrell  as 
representatives  of  organizations  that 
conduct  substantial  purchasing  within 
the  regional  economy.  These 
organizations  may  include  large 
corporations  located  or  having  regional 
headquarters  within  the  region, 
government  agencies  at  the  Federal, 
State,  and  local  levels,  banking  and  ■ 
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financial  institutions,  chambers  of 
commerce,  commimity  development 
organizations,  training  organizations, 
trade  associations,  economic 
development  groups,  quasi-public 
entities  such  as  transit  authorities,  ports, 
stadium  authorities,  and  public  utilities, 
and  non-profit  entities  such  as 
hospitals,  colleges,  and  universities. 
Industries  represented  on  the  MBOC 
should  include,  where  appropriate, 
transportation,  construction,  travel  and 
toiuism,  high  technology,  health  care, 
telecommunications,  manufacturing, 
retailing,  and  any  other  sector  of  the 
local  economy  which  generates,  or  has 
the  potential  to  generate,  sales,  and 
business  ownership  opportimities  for 
minority  entrepreneurs.  The 
participation  on  the  MBOC  of  a  broad 
cross-section  of  government  and 
industry  executives  helps  to  ensure  that 
minority  businesses  have  access  to  a 
breadth  of  information  concerning 
available  market  opportiuiities.  The 
piupose  of  the  MBC)C  Program  is  to 
promote  the  full  inclusion  of  the 
minority  business  sector  in  the  overall 
economy. 

Applicants  should  first  include  a 
description  in  their  proposals  showing 
how  they  intend  to  establish  a  detailed 
organizational  and  functional 
fiamework  for  the  management  and 
operation  of  the  MBOC.  The  applicant 
must  demonstrate  how  the  operational 
structure  of  the  MBOC  will  function  and 
be  financed.  For  example,  the  applicant 
should  indicate  how  a  program  will  be 
developed  to  recruit  members  from 
Federal,  state,  local  and  private  sector 
organizations,  and  how  the  applicant 
intends  to  operate  the  MBOC  in  terms 
of  meetings  and  the  estabUshment  of 
subcommittees  or  task  forces.  In 
addition,  the  selection  of  key  personnel, 
such  as  a  chairperson  and  executive 
director  to  manage  the  MBOC  on  a  day- 
to-day  basis,  is  important.  The  applicant 
may  also  indicate  how  it  intends  to 
encourage  member  organizations  to 
enter  into  goals  for  the  utilization  of 
minority  business  enterprises  and  to 
track  performance  in  meeting  those 
goals. 

In  designing  its  MBOC  proposal,  the 
applicant  must  note  that  there  are  six 
core  areas  in  which  activities  must  be 
conducted.  MBOC  encourages 
applicants  to  submit  proposals  that  are 
"tailored"  to  their  defined  markets,  and 
that  display  the  imagination  and 
innovation  of  the  applicant  in  carrying 
out  activities  in  the  core  areas  to  obtain 
the  maximum  business  development 
impact  for  minority  firms.  While 
examples  of  activities  that  might  be 
conducted  imder  each  of  the  core  areas 
are  mentioned,  applicants  are 


encouraged  to  submit  innovative 
proposals  setting  forth  the  activities 
which  the  applicant  plans  to  conduct 
under  the  core  areas. 

(1)  Access  to  Markets— MBOCs 
should  promote  relationship-building 
and  the  sharing  of  information  between 
organizations  in  the  appHcant-defined 
geographical  service  area  which  conduct 
substantial  purchasing  activity,  and 
minority  businesses  that  provide  the 
products  or  services  sought  by  these 
organizations.  MB(X]s  must  make  full 
use  of  the  Agency's  Phoenix  and 
Opportimity  databases  (0MB  No.  0640- 
002)  by  requiring  participating 
businesses  to  enter  the  requisite 
information  into  the  systems.  The 
MBOCIs  will  serve  as  a  clearinghouse 
both  for  minority  companies  seeking 
timely  market  leads  for  available 
contract  opportunities,  and  for 
mainstream  institutions  seeking  to 
identify  particular  categories  of  minority 
suppliers.'  Activities  in  this  core  area 
may  include  facilitating  contract  awards 
to  minority  businesses  by  collecting  and 
disseminating  information  to  the 
minority  business  community 
concerning  available  maiiiet 
opportunities,  and  engaging  in 
matchmaking  between  corporate  and 
governmental  piuchasers  and  minority- 
owned  suppliers. 

(2)  Access  to  Capital— MBOCs  should 
work  to  create  an  environment  within 
the  finance  and  investment  community 
that  fairly  values  the  business  assets  of 
minority-ovirned  companies.  Whether 
these  assets  are  in  the  form  of  property, 
plants  or  equipment  located  in  minority 
communities,  a  workforce  which 
consists  largely  of  minority  employees, 
or  the  character  and  credit-worthiness  of 
an  individual  minority  busings  owner, 
the  MBOC  should  help  to  ensiue  that 
the  capital  markets  evaluate  these  assets 
objectively,  and  provide  minority 
companies  with  access  to  capital  on  a 
nondiscriminatory  basis.  In  addition  to 
helping  to  ensure  the  availability  of  debt 
financing  sources  such  as  commercial 
banks  and  government-sponsored  loan 
and/or  loan  guaranty  programs,  MBOC 
activities  should  include  assisting  in  the 
identification  of  sources  of  equity 
capital  for  minority  firms,  such  as 
venture  capital  funds,  institutional 
investors  (insurance  companies, 
pension  funds,  etc.),  and  high  net-worth 
individuals. 

(3)  Sustained  Advocacy  on  Behalf  of 
the  Minority  Business  Sector — ^MBOCs 
should  play  a  clear  and  highly  visible 
role  in  articulating  the  benefits  to  the 
economic  region  which  are  derived  from 
the  full  participation  of  the  minority 
business  sector.  MBOC  leadership, 
including  government  officials,  private 


executives,  and  other  designated 
representatives  of  the  MBOC  should 
conduct  media  outreach,  disseminate 
economic  data,  and  otherwise  advocate 
for  inclusion  of  minority  businesses  in 
the  region's  economic  mainstream, 
including  exporting.  Activities  in  this 
area  may  include  the  establishment  of  a 
newsletter,  conducting  workshops, 
holding  receptions,  making  media 
appearances,  participating  in  Minority 
Enterprise  Development  Week  activities, 
and  ensuring  that  achievements  of  the 
MBOC  are  communicated  regularly  to 
the  corporate  community,  elected 
officials,  and  trade  and  industry  groups. 
MBOCs  should  sponsor  workshops  and 
seminars  on  topics  that  promote 
utilization  of  minority-owned 
companies  within  the  regional 
economy.  Such  activities  may  be 
directed  at  minority  businesses,  for 
example,  arranging  and  promoting 
workshops  on  marketing  to  corporate 
and  institutional  clients,  or  may  be 
directed  at  the  mainstream  business 
community,  such  as  workshops  on 
structuring  diversity  programs  for 
procurements,  or  both.  Workshops, 
conferences,  and  seminars  should  be 
designed  by  the  MBOC  leadership  based 
on  those  topics  which  best  address  the 
needs  and  opportimities  present  within 
that  MBOC's  particular  service  area.  For 
instance,  an  MBOC  might  participate  in 
or  develop  educational  activities  to 
promote  export  opportunities  for 
minority  businesses.  In  addition  to 
being  a  consistant  vehicle  for  the 
promotion  to  the  mainstream  business 
community  of  the  economic  benefits  of 
a  healthy  minority  business  sector,  the 
MBOC  should  develop 
recommendations  for  changing 
procurement,  banking,  or  other  practices 
which  may  impede  the  growth  of 
minority  firms. 

(4)  Business  Ownership 
Opportunities — Lack  of  succession, 
corporate  divestitures,  and  other 
fortuitous  circumstances  often  create 
opportunities  for  entrepreneurs  to 
acquire  companies  as  going  concerns. 
Key  to  identifying  such  opportunities  is 
establishing  relationships  with 
corporate  decisionmakers,  banking 
executives,  suppliers  and  others  having 
first-hand  knowledge  of  such 
companies'  conditions.  The  MBOC 
should  serve  as  a  vehicle  for  bringing 
members  of  the  minority  and  non- 
minority  business  communities  together 
through  the  following  activities: 
networking,  subcommittee  assignments, 
and  other  activities  desired  to  promote 
the  sharing  of  information.  In  addition, 
the  MBOC  should  assist  minority 
executives  and  managers  within  the 
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corporate  sector  who  have  an  interest  in 
leveraging  their  current  expertise     - 
throu^  business  acquisitions. 

(5)  Youth  Entrepreneurship — In  light 
of  the  continuing  low  formation  rate  of 
minority  business,  MBOCs  should  direct 
some  of  their  activities  to  promoting 
youth  entrepreneurship.  MBOCs  should, 
wherever  possible,  sponsor  activities 
designed  to  cultivate  the  entrepreneurial 
spirit  in  minority  youth  between  the 
ages  of  14  and  18,  and  to  make  them 
view  business  ownership  as  something 
realistically  attainable. 

(6)  Resoiurce  [}evelopment — ^The 
MBCX!  should  maintain  a  constant 
inventory  of  the  various  resource 
providers  within  the  project's  service 
area  that  offer  services  that  can  assist 
minority  companies.  Such  resource 
providers  may  include  banks  and  other 
financial  institutions,  bonding 
companies,  business  consultants, 
chambers  of  commerce  and  other 
networking  groups,  trade  associations 
active  in  all  viable  local  industries, 
state,  local  and  private  technical 
assistance  providers,  etc. 

In  accoraance  with  OMB  Circular  A- 
110  and  15  CFR  part  24,  selected 
recipients  must  manage  and  monitor 
functions  and  activities  supported  by 
the  financial  award.  Recipients  will  be 
required  to  use  program  performance 
measures  in  quarterly  reports  and  to 
provide  an  end-of-year  assessment  of 
the  accomplishments  of  the  project 
using  these  measures.  Criteria  to 
measure  MBOC  program  performance 
must  include,  but  are  not  limited  to,  the 
following: 

1.  The  establishment  of  the  MBOC 
and  holding  regularly  scheduled 
meetings; 

2.  The  number  of  contracting 
opportunities  disseminated; 

3.  The  generating  of  actual 
procurement  opportunities; 

4.  The  number  of  procurement 
matches  effected  through  the  Phoenix- 
Opportunity  databases; 

5.  The  identifying  of  sources  of 
financing,  both  debt  and  equity,  for 
capital  development; 

6.  The  identifying  of  business 
acquisition  opportunities; 

7.  The  collecting  and  analyzing  of 
data  on  MBOC  members  and 
participants  to  allow  tracking  of 
minority  business  activities; 

^.  The  sponsoring  or  participating  in 
events,  workshops,  conferences,  and 
seminars,  either  directly  or  in 
partnership  with  other  public  and/or 
private  sector  organizations  to  promote 
minority  business; 

9.  The  promoting  of  youth 
entrepreneurship  through  a  series  of 
events,  conferences  or  workshops; 


10.  The  providing  to  minority 
businesses  of  information  on  the 
resoiux:es  available  to  assist  them. 

Applicants  should  be  mindful  of  these 
performance  measures  and  should  use 
them  when  estimating  projected  project 
results  in  their  proposals.  Applicants 
are  also  encouraged  to  develop  and 
utilize  additional  performance  measures 
they  find  meaningful  to  demonstrate  the 
success  of  innovative  techniques  and 
methodologies.  Finally,  applicants  must 
include  a  detailed  workplan  that 
delineates  a  schedule  of  proposed 
activities  and  milestones  for 
implementing  the  tasks  indicated  above 
within  the  award. 

Funding  Availability:  MBDA 
anticipates  that  approximately  $2.5 
million  will  be  available  in  FY  1999  for 
Federal  assistance  under  this  program. 
Apphcants  are  hereby  given  notice  that 
funds  have  not  yet  been  appropriated 
for  this  program.  In  no  event  will  MBDA 
or  the  Department  of  Conunerce  be 
responsible  for  proposal  preparation 
costs  if  this  program  fails  to  receive 
funding  or  is  canceled  because  of  other 
agency  priorities. 

Financial  assistance  awards  imder 
this  program  may  range  from  $1000,000 
to  $250,000  in  Federal  funding  per  year 
based  upon  the  size  of  the  market  and 
its  need  for  MBDA  resources  as 
evidenced  by  applicant  proposals.  An 
applicant  may  request  up  to  $750,000  in 
total  Federal  support  over  a  period  of 
three  years.  Applicants  must  submit 
project  plans  and  budgets  for  three 
years.  Tbe  annual  awards  must  have 
Scopes  of  Work  that  are  clearly 
severable  and  can  be  easily  separated  in 
annual  increments  of  meaningful  work 
which  represent  solid  accomplishments 
if  prospective  funding  is  not  made 
available  to  the  Applicant.  Projects  will 
be  funded  for  no  more  than  one  year  at 
a  time.  Funding  for  subsequent  years 
will  be  at  the  sole  discretion  of  the 
Department  of  Commerce  (DoC)  and 
will  depend  on  satisfactory  performance 
by  the  recipient  and  the  availability  of 
funds  to  support  the  continuation  of  the 
project. 

Matching  Requirements:  Cost  sharing 
of  at  least  30%  is  required.  Additional 
cost  sharing  is  encouraged.  Cost  sharing 
may  be  in  the  form  of  cash,  third  party 
in-kind  contributions,  non-cash 
applicant  contributions  or  combinations 
thereof.  There  share  may  also  be 
contributed  by  local,  state,  and  private 
sector  organizations.  Some  applicants 
may  want  to  apply  jointly  for  an  award 
to  operate  an  MBOC. 

Type  of  Funding  Instrument: 
Financial  assistance  awards  in  the  form 
of  cooperative  agreements  will  be  Used 
to  fund  this  program.  MBDA's 


substantial  involvements  with 
recipients  will  include  performing  the 
following  duties  to  further  the  MBOC's 
objectives: 

1.  Post- A  ward  Conferences 
MBDA  will  conduct  post-award 

conferences  for  all  new  MBOC  awards 
in  order  that  each  MBOC  have  a  clear 
understanding  of  the  program  and  its 
objectives.  The  Agency  will: 

•  Provide  an  MBDA  Director  to  the 
MBOC. 

•  Orient  MBOC  staff. 

•  Provide  and  explain  program 
reporting  requirements  and  procedures. 

•  Identify  available  resoim%s  that 
may  enhance  the  capabilities  of  the 
MBOC. 

•  Provide  detailed  information  about 
MBDA's  Phoenix-Opportunity 
databases. 

2.  Networking,  Promoting  and 
Information  Exchanges 

MBDA  will  provide  the  following: 

•  Access  to  the  Phoenix-Opportunity 
databases. 

•  Promote  the  exchange  of  new 
business  opportunity  information 
within  the  MBDA-funded  system. 

•  Help  promote  special  events  at  the 
local,  state  and  national  levels  in 
celebration  of  Minority  Enterprise 
Development  Week. 

3.  Project  Management 

•  Monitor  the  performance  of  the 
MBOC.  This  will  include  an  onsite 
review,  when  deemed  necessary  and 
appropriate  by  the  Regional  Office,  to 
verify  MBOC  performance.  MBDA  will 
then  provide  a  report  of  the  findings  and 
recommendations  for  improvement,  if 
appropriate. 

•  Approve  qualifications  of  key 
MBOC  staff. 

Eligibility  Criteria:  State  or  local 
government  entities,  American  Indian 
Tribes,  colleges,  universities,  and/or 
non-profit  organizations  are  eligible  to 
operate  MBOCs.  Experience  has 
demonstrated  that  public  and  quasi- 
public  entities  such  as  these  are  best 
positioned  within  the  local  market  to 
coordinate  the  voluntary  participation 
of  corporate  and  government  officials 
which  is  so  critical  to  an  MBOC's 
success.  For-profit  organizations  are  not 
eligible  to  operate  MBOCs. 

Award  Period:  The  total  project  award 
period  is  three  (3)  years.  Funding  will 
be  provided  annually  at  the  discretion 
of  MBDA  and  the  Department  of 
Commerce,  and  will  depend  upon 
satisfactory  performance  by  the 
recipient  and  availability  of  funds  to 
continue  the  project.  Project  proposals 
accepted  for  hinding  will  not  compete 
for  funding  in  subsequent  budget 
periods  within  the  approved  project 
award  period.  Publication  of  this  notice 


does  not  obligate  the  Department  of 
Commerce  or  MBDA  to  award  any 
specific  cooperative  agreement  or  to 
obligate  all  or  any  part  of  available 
funds. 

Indirect  Costs:  The  total  dollar 
amoimt  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application, 
whichever  is  less. 

Application  Forms  and  Package: 
Standard  Forms  424,  Application  for 
Federal  Assistance;  424A,  Budget 
Information — Non-Construction 
Programs;  and  424B,  Assurances — Non- 
Construction  Programs,  (Rev.  4-92);  and 
other  Department  of  Commerce  forms 
shall  be  used  in  applying  for  financial 
assistance.  These  forms  may  be  obtained 
by  contacting  MBDA  as  described  in  the 
"CONTACT"  section  above.  Applicants 
and  recipients  are  subject  to  all 
requirements  of  the  CAP. 

Project  Funding  Priorities:  MBDA  is 
especially  interested  in  receiving 
iimovative  proposals  that  focus  on  the 
following:  (1)  Identifying  and  working 
to  eliminate  barriers  which  reduce  the 
access  of  minority  businesses  to  markets 
and  capital;  (2)  identifying  and  working 
to  meet  the  special  needs  of  minority 
businesses  at  they  seek  to  enter  the 
export  marketing  community;  (3) 
promoting  the  understanding  and  use  of 
Electronic  Commerce  by  minority 
businesses. 

Evaluation  Criteria:  Proposals  will  be 
evaluated  based  on  the  following 
criteria: 

(1)  Applicant  Capability  (25%). 
Considers,  among  other  things, 
knowledge  of  economic  region,  i.e., 
minority  business  demographics  and  an 
assessment  of  the  community's  need, 
prior  experience  in  the  minority 
business  community,  and  relationships 
(ties)  with  organizations  from  which 
members  of  the  MBOC  will  be  recruited. 
Includes  an  assessment  of  the  number, 
qualifications,  experience,  and  proposed 
roles  of  staff  who  will  administer  the 
MBOC  program.  Qualifications  of  the 
chairperson  and  executive  officer  of  the 
MBOC  are  particularly  important. 
Position  descriptions  should  be 
included  as  part  of  the  application. 

(2)  Techniques  and  Metnodologies 
(40%).  Includes  the  applicant's  plan  on 
how  to  carry  out  the  KfflOC  work 
requirements  relating  to  activities  in  the 
six  core  areas,  the  establishment  and 
operation  of  the  MBOC  itself,  and  the 
applicant's  proposed  strategies  for 
overcoming  traditional  barriers  to  the 


success  of  minority  businesses.  The 
applicant  must  provide  a  detailed 
discussion  relating  its  plan  to  the 
particular  resources  and  business 
capabilities  of  its  service  area. 
Applicants  and  recipients  are  subject  to 
all  requirements  in  the  CAP. 

(3)  Creativity  and  Innovation  (15%). 
Can  include  unique  or  novel  approaches 
to  solving  the  problems  of  minority 
businesses,  the  manner  in  which 
activities  are  customized  to  meet  the 
special  economic  needs  of  the  MBOC's 
service  area,  and  creativity  in  the  way 
the  applicant  proposes  to  bring  together 
the  diverse  components  which  are 
necessary  for  the  success  of  the  MBOC. 

(4)  Proposed  Budget/Cost  (20%). 
Includes  the  reasonableness, 
allowability,  and  allocability  of  costs. 
Cost  sharing  proposed  by  the  applicant 
is  also  important,  particularly  if  the 
applicant  proposes  cost  sharing  in 
excess  of  30%. 

An  application  must  receive  at  least  a 
70%  average  score  of  all  foui  criteria  to 
be  considered  programmatically 
acceptable  and  responsive. 

Selection  Proceaures:  Each 
application  will  receive  an  independent, 
objective  review  by  a  panel  qualified  to 
evaluate  the  applications  submitted. 
The  independent  review  panel, 
consisting  of  at  least  three  individuals, 
will  review  all  applications  based  on  the 
criteria  above.  Tbe  independent  review 
panel  will  evaluate  and  rank  the 
proposals.  The  Director  of  MBDA  makes 
the  final  recommendations  to  the 
Department  of  Commerce  Grants  Officer 
regarding  the  funding  of  applications, 
taking  into  account  the  following 
selection  criteria: 

(1)  The  evaluations  and  rankings  of 
the  independent  review  panel; 

(2)  The  degree  to  which  applications 
address  MBDA  priorities  as  established 
imder  the  project  funding  priorities 
listed  above; 

(3)  The  availability  of  funding; 

(4)  The  national  geographic 
distribution  of  the  proposed  awards. 
MBDA  anticipates  placing  at  least  two 
MBOCs  in  each  of  ihe  Agency's  five 
Regions;  and 

(5)  The  mixture  of  large  and  small 
economic  regions/markets/cities. 

The  amount  of  funds  awarded  to  each 
recipient,  the  scope  of  programmatic 
activities,  and  clarifications  and/or 
correction  of  errors  will  be  determined 
and/or  conducted  in  preaward 
negotiations  between  the  applicant,  the 
Grants  Officer,  and  the  MBDA  Program 
Officer. 

Other  Requirements 

(1)  Purchase  of  American-Made 
Equipment  and  Products:  Applicants 


are  hereby  notified  that  they  are 
encouj-aged,  to  the  greatest  extent 
practicable,  to  purphase  American-made 
equipment  and  products  with  funding 
provided  under  this  program. 

(2)  Paperwork  Reduction  Act:  This 
notice  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act,  which  have  been 
approved  by  OMB  under  OMB  control 
numbers  0348-0043,  0348-0044.  0348- 
0040,  and  0348-0046.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  to  nor  shall  a 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  unless 
that  collection  of  information  displays  a 
current  valid  OMB  control  number. 

(3)  Federal  Policies  and  Procedures — 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and  DoC 
policies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 

(4)  Past  Performance — Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

(5)  Preaward  Activities — If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbiused  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DoC  to  cover 
preaward  costs. 

(6)  No  Obligation  for  Future 
Funding — If  an  application  is  selected 
for  funding,  DoC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DoC. 

(7)  Delinquent  Federal  Debts — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  imtil  either: 

i.  Tne  delinquent  account  is  paid  in 
hiU, 

ii.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

iii.  Other  arrangements  satisfactory  to 
DoC  are  made. 

(8)  Name  Check  Review.  All  non- 
profit and  for-profit  applicants  are 
subject  to  a  name  check  review  process. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fi^ud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 
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(9)  Primary  Applicant  Certifications. 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Detiarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

i.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  Section  105) 
are  subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

ii.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26,  Section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

iii.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  Umit  for  afi'ected  programs, 
whichever  is  greater;  and 

iv.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

(10)  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  complete 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CI>-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DoC.  SF^LL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DoC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

(11)  False  Statements.  A  false 
statement  on  an  application  is  grounds 
for  denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  a 


fine  or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

(12)  Intergovernmental  Review. 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

(13)  Executive  Order  12866.  It  has 
been  determined  that  this  notice  is  not 
significant  for  purposes  of  Executive 
Order  12866. 

Dated:  September  2. 1998. 
Courtland  Cox, 

Director,  Minority  Business  Development 
Agency. 

(FR  Doc.  98-24030  Filed  9-4-98;  8:45  am] 
BILLING  COOE  3S10-21-« 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Infomiation  Administration  (NTIA) 

Advisory  Committee  on  Public  Interest 
Obligations  of  Digital  Television 
Broadcasters;  Notice  of  Location  of 
Septemt}er  Meeting 

action:  Notice  of  location  for  the 
Septeml)er  9  meeting. 

REFERENCE:  This  notice  updates  the 
notice  of  postponement  published  in  the 
Federal  Register  on  August  6, 1998. 
Citation:  63  FR  42010. 
summary:  The  President  established  the 
Advisory  Committee  on  Public  Interest 
Obligations  of  Digital  Television 
Broadcasters  (PIAC)  to  advise  the  Vice 
President  on  the  public  interest 
obligations  of  digital  broadcasters.  The 
Committee  will  study  and  recommend 
which  public  interest  obligations  should 
accompany  broadcasters'  receipt  of 
digital  television  licenses.  The  President 
designated  the  National 
Telecommunications  and  Information 
Administration  as  secretariat  for  the 
Committee. 

AUTHORITY:  Executive  Order  13038, 
signed  by  President  Clinton  on  March 
11, 1997. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  September  9  from  8:30  a.m. 
to  5:30  p.m. 

ADDRESSES:  The  meeting  is  scheduled  to 
take  place  in  the  Farragut  Room  of  the 
Admiralty  Ballroom  of  the  Hilton 
Crystal  City  Hotel  at  2399  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
The  nearest  Metro  stop  is  Crystal  City 
on  the  blue  and  yellow  lines.  Parking  at 
hoiuly  rates  is  available  at  the  hotel.  For 
further  directions,  please  call  the  Hilton 
at  703-418-6800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Edwards,  Designated  Federal 


Officer  and  Telecomimunications  Policy 
Specialist,  at  the  National 
Telecommunications  and  Information 
Administration,  U.S.  Department  of 
Commerce,  Room  4720, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230.  Telephone: 
202-482-8056;  Fax:  202-482-8058;  E- 
mail:  piac@ntia.doc.gov. 

Media  Inquiries:  Please  contact  Karen 
Kirchgasser  of  NTIA's  Office  of  Public 
Affairs  at  202-482-7002. 

AGENDA 

Opening  remarks 
Committee  deliberations 
Public  comment 
Closing  remarks 

This  agenda  is  subject  to  change.  For 
an  updated,  more  detailed  agenda, 
please  check  the  Advisory  Committee 
homepage  at  www.ntia.doc.gov/ 
pubintadvcom/pubint.htm. 

Public  Participation 

The  meeting  will  be  open  to  the 
pubhc.  with  limited  seating  available  on 
a  first-come,  first-served  basis.  This 
meeting  is  physically  accessible  to 
people  with  (Usabilities.  Any  member  of 
the  public  requiring  special  services, 
such  as  sign  language  interpretation  or 
other  ancillary  aids,  should  contact 
Karen  Edwards  immediately  at  202- 
482-8056  or  at  piac@ntia.doc.gov. 

Members  of  the  public  may  submit 
written  comments  concerning  the 
Committee's  affairs  at  any  time  before  or 
after  the  meeting.  The  Secretariat's 
guidelines  for  public  comment  are 
described  below  and  are  available  on 
the  Advisory  Committee  homepage 
(www.ntia.doc.gov/pubintadvcom/ 
pubint.htm)  or  by  calling  202-482- 
8056. 

Guidelines  for  Public  Comment 

The  Advisory  Committee  on  Public 
Interest  Obligations  of  Digital  Television 
Broadcasters  welcomes  public 
comments. 

Oral  Comment:  In  general, 
opportxmities  for  oral  comment  will 
usually  be  limited  to  no  more  than  five 
(5)  minutes  per  speaker  and  no  more 
than  thirty  (30)  minutes  total  at  each 
meeting. 

Written  Comment:  Written  comments 
must  be  submitted  to  the  Advisory 
Committee  Secretariat  at  the  address 
listed  below.  Comments  can  be 
submitted  either  by  letter  addressed  to 
the  Committee  (please  place  "Public 
Comment"  oij  the  bottom  left  of  the 
envelope  and  submit  at  least  thirty-five 
(35)  copies)  or  by  electronic  mail  to 
piac@ntia.doc.gov  (please  use  "PubUc 
Comment"  as  the  subject  line).  Written 
comments  received  within  three  (3) 


workings  days  of  a  meeting  and 
comments  received  shortly  after  a 
meeting  will  be  compiled  and  sent  as 
briefing  material  to  Committee  members 
prior  to  the  next  scheduled  meeting. 

Obtaining  Meeting  Minutes 

Within  thirty  (30)  days  following  the 
meeting,  copies  of  the  minutes  of  Uie 
meeting  may  be  obtained  over  the 
Internet  at  www.ntia.doc.gov/ 
pubintadvcom/pubint.htm,  by  phone    . 
request  at  202-482-8056,  by  email 
request  at  piac@ntia.doc.gov  or  by 
written  request  to  Karen  Edwards; 
Advisory  Committee  on  PubUc  Interest 
Obligations  of  Digital  Television 
Broadcasters;  National 
Telecommunications  and  Information 
Administration;  U.S.  Department  of 
Commerce,  Room  4720;  14th  Street  and 
Constitution  Avenue  N.W.,  Washington, 
DC  20230. 
Larry  living. 

Assistant  Secretary  for  Communications  and 
Information. 

(PR  Doc.  98-24123  Filed  9-4-98;  8.45  am) 
8ILUNG  COOE  3S10-M>-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Nomination  for  Appointment 
to  the  United  States  Military  Academy, 
Naval  Academy,  and  Air  Force 
Academy;  DD  Form  1870;  OMB  Number 
0701-0026. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  15,425. 

Responses  Per  Respondent:  1. 

Annual  Responses:  15,425. 

Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  7,713. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
receive  nominations  from  all  Members 
of  Congress,  the  Vice  President, 
Delegates  to  Congress,  and  the  Governor 
and  Resident  Commissioner  of  Puerto 
Rico  annually  to  each  of  the  three 
service  academies,  as  legal  nominating 
authorities.  The  DD  Form  1870  is  used 
solely  by  legal  nominating  authorities, 
who  by  federal  law,  are  entitled  to  make 


appointments  to  the  United  States 
Military  Academy,  Naval  Academy,  and 
Air  Force  Academy.  The  nomination 
form  allows  for  legal  nominating 
authorities  to  select  by  checking  one  box 
as  to  which  academy  is  being  provided 
with  the  name  of  a  nominee.  The  form 
provides  the  required  information  in 
order  for  a  nomination  to  be  processed. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236.  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  September  2, 1998. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  98-24077  Filed  9-4-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Lock  Performance  Monitoring 
System  (PMS)  Waterway  Traffic  Report; 
ENG  Forms  3102C  and  3102D;  OMB 
Number  0710-0008. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  3,000. 

Responses  Per  Respondent:  232 
(average). 

Annual  Responses:  695,304. 

Average  Burden  Per  Response:  2.5 
minutes. 

Annual  Burden  Hours:  28,507. 

Needs  and  Uses:  The  U.S.  Army 
Corps  of  Engineers  utilizes  the  data 
collected  to  monitor  and  analyze  the  use 


and  operation  of  federally  owned  and 
operated  locks.  Owners,  agents,  and 
masters  of  vessels  provide  general  data 
about  vessels  and  estimated  tonnage  and 
commodities  carried.  The  information  is 
used  for  sizing  and  scheduling 
replacement  or  maintenance  for  locks 
and  canals.  The  data  are  used  primarily 
by  the  Corps  of  Engineers  in  conducting 
a  system-wide  approach  to  planning  and 
management  of  the  waterway.  The 
Headquarters,  Division,  and  EKstrict 
Offices  use  the  information  specifically 
to  assist  in  making  determinations  on: 
adequate  staffing  for  operations  and 
maintenance  of  the  navigation  locks  and 
dams;  to  justify  the  hours  of  lockLS 
operations;  to  provide  a  basis  to  justify 
continued  funding  as  set  out  in  the 
President's  Operation  and  Maintenance; 
the  General  Budget;  to  schedule  routine 
maintenance  and  repairs;  to  serve  as  a 
basis  for  studies  and  plans  for 
improvement;  for  lock  operating 
procedures;  to  provide  data  to  he  used 
in  analysis  for  major  modifications  or 
replacements  to  lock  and  dam 
structures;  and,  to  forecast  the  impact 
that  delays,  downtime,  and  proposed 
changes  have  on  the  diversion  of 
waterbome  commerce  to  other 
transportation  modes. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Mr.  James  A.  Laity. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Laity  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  U.S.  Army, 
COE,  Room  10202,  New  Executive 
Office  Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR. 
1215  Jefierson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  September  1, 1998. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-24079  Filed  9-4-98;  8:45  am) 
BHJJNQ  COOE  S00O-O4-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
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following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number.  Terminal  and  Transfer 
Facilities  Etescriptions;  WRSC  Forms 
1,2,3.4,5,6,7,8,9;  OMB  Ntunber  0710- 
0007. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  1,489. 

Responses  Per  Respondent:  1. 

Annual  Responses:  1,489. 

Average  Burden  Per  Response:  15 
minutes. 

Annual  Burden  Hours:  372. 

Needs  and  Uses:  The  data  compiled 
into  Port  Series  reports  are  used  within 
the  Corps  of  Engineers  for  navigation 
and  planning  functions,  by  the  Coast 
Guard  for  marine  safety  inspections,  by 
the  Navy  for  guidance  in  providing  safe 
passage  in  time  of  national  emergency, 
by  the  Army  for  mission  deployment 
planning,  and  by  the  public  for  general 
interest  studies.  Data  gathered  and 
published  as  one  of  the  56  Port  Series 
Reports,  relate  to  terminals,  transfer 
facilities,  storage  facilities,  and 
intermodal  transportation.  Respondents 
are  the  terminal  and  transfer  facility 
operators. 

Affected  Public:  Business  or  Other 
For-Profit;  Federal  Government;  State, 
Local,  or  Tribal  Government. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  James  A.  Laity. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Laity  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  U.S.  Army, 
COE,  Room  10202,  New  Executive 
Office  Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  September  2, 1998. 
Patricia  L.  toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  98-24080  Filed  9-4-98;  8:45  am] 

BILUNQ  CODE  5000  0<-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Joint  Service  Committee  on  Military 
Justice;  Public  Meeting 

agency:  Joint  Service  Committee  on 
Military  Justite  (JSC). 


ACTION:  Notice  of  public  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  a 
public  meeting  of  the  JSC.  This  notice 
also  describes  the  functions  of  the  JSC. 
DATES  &  times:  Thursday,  October  1. 
1998,  at  2:00  p.m.. 
ADDRESSES:  Room  808, 1501  Wilson 
Blvd.,  Arlington.  VA  22209-22403. 

Function:  The  JSC  was  established  by 
the  Judge  Advocates  General  in  1972. 
The  JSC  currently  operates  under 
Department  of  Defense  Directive 
5500.17.  May  8. 1996.  The  function  of 
the  JSC  is  to  improve  military  justice 
through  preparation  and  evaluation  of 
proposed  amendments  and  changes  to 
the  Uniform  Code  of  Military  Justice 
and  the  Manual  for  Courts-Martial. 

Agenda:  The  JSC  will  receive  public 
comment  concerning  the  proposed 
amendments  to  the  Manual  for  Courts- 
Martial  regarding  the  offense  of  adultery 
as  published  on  August  14. 1998.  The 
JSC  requests  that  individuals  or 
organizations  desiring  to  provide 
comment  at  the  public  meeting  give 
notice  of  their  planned  attendance  to  the 
point  of  contact  below  by  September  24. 
1998. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  5500.17.  "Role  and 
Responsibilities  of  the  Joint  Service 
Committee  (JSC)  on  Military  Justice." 
May  8. 1996.  This  notice  is  intended 
only  to  improve  the  internal 
management  of  the  Federal  Government. 
It  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  any  party  against 
the  United  States,  its  agencies,  its 
officers,  or  any  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lt  Col  Thomas  C.  Jaster,  U.S.  Air  Force, 
Air  Force  Legal  Services  Agency,  112 
Luke  Avenue,  Room  343,  Boiling  Air 
Force  Base,  Washington,  DC  20332- 
8000,  (202)  767-1539;  FAX  (202)  404- 
8755. 

Dated:  September  2, 1998. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  98-24078  Filed  9--1-98;  8:45  am] 

BILLING  CODE  S00O-O4-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 


Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
8, 1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
5624.  Regional  Office  Building  3, 
Washington.  D.C.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  Its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer.  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Simimary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
Information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 


Dated:  September  1, 1998. 
Renaldo  Harper, 

Acting  Deputy  Chief  Information  Officer, 
Office  ofUie  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 

Title:  High  School  Equivalency 
Program  (HEP)  and  the  College 
Assistance  Migrant  Program. 

Frequency:  Aimually. 

Affected  Public:  Not-for-profit 
Institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 
Responses:  75 
Burden  Hours:  1,500 

Abstract:  Institutions  of  Higher 
Education  and  non-profit  organizations 
working  with  Institutions  of  Higher 
Education,  are  eligible  applicants  imder 
the  High  School  Equivalency  Program 
and  College  Assistance  Migrant 
Program.  Data  collected  in  the 
application  provides  program  and 
budget  information  needed  to  evaluate 
the  quality  of  the  projects  proposed  for 
funding  consideration.  In  addition,  this 
application  contains  a  possible  means 
for  allotting  points,  subject  to  the 
reviewer's  professional  judgment. 

(FR  Doc.  98-23988  Filed  0  4  08;  8:45  am] 

aiLUNO  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board 

Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy. 

SUMMARY:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463,  86 
Stat.  770).  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 
Name:  Secretary  of  Energy  Advisory 
Board — Task  Force  on  Education. 
OATE(S)  AND  TIME(S):  Friday.  September 
18. 1998. 8:30  am— 12:30  pm. 
ADDRESSES:  Marriott  Key  Bridge  Hotel, 
Francis  Scott  Key  Salon  B,  1401  Lee 
Highway,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Bomfleth,  Secretary  of  Energy 
Advisory  Board  (AB-1),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington.  D.C.  20585,  (202)  586-4040 
or  (202)  586-6279  (fax). 
SUPPt.EMENTARY  INFORMATION:  The 
purpose  of  the  Task  Force  on  Education 


Is  to  provide  information  and 
recommendations  to  the  Secretary  of 
Energy  Advisory  Board  on  ways  to  make 
the  Department's  scientific,  technical 
and  supercomputlng  capabilities  more 
available  to  our  Nation's  schools, 
colleges  and  imiversitles,  and  to  provide 
recommendations  on  how  the 
Department  can  best  enhance  science, 
technology,  engineering  and 
mathematics  education  in  the  United 
States.  The  Task  Force  on  Education 
will  finalize  their  report  for  submission 
to  the  Secretary  of  Energy  Advisory 
Board. 

Tentative  Agenda 

Friday,  September  18. 1998 

8:30—8:45  AM    Welcome  and  Opening 

Remarks — Dr.  Hanna  Gray,  Task 

Force  Chair 
8:45—10:30  AM    Working  Session: 

Final  Report  of  the  Task  Force  on 

Education 
10:30—10:45  AM    Break 
10:45—11:30  AM  Working  Session: 

Final  Report  of  the  Task  Force  on 

Education 
11:30—12:00  PM    Public  Comment 

Period 
12:00—12:30  PM    Closing  Remarks— 

Dr.  Haima  &ay 

This  agenda  is  subject  to  change.  The 
final  agenda  will  be  available  at  the 
meeting. 


Public  Participation 

The  Chair  of  the  Task  Force  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  During  its  meeting  In 
Arlington.  Vli^ginia  the  Task  Force 
welcomes  public  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  "The  Task  Force  will  make 
every  effort  to  hear  the  views  of  all 
interested  parties.  Written  comments 
may  be  submitted  to  Skila  Harris, 
Executive  Director,  Secretary  of  Energy 
Advisory  Board,  AB-1,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585.  This 
notice  is  being  published  less  than  15 
days  before  the  day  of  the  meeting  due 
to  programmatic  issues  that  needed  to 
be  resolved. 

Minutes 

Minutes  and  a  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 


Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington.  D.C,  between  9:00  AM  and 
4:00  PM,  Monday  through  Friday  except 
Federal  holidays.  Information  on  the 
Task  Force  on  Education  and  future 
reports  may  be  foimd  at  the  Secretary  of 
Energy  Advisory  Board's  web  site, 
located  at  http://www.hr.doe.gov/seab. 

Issued  at  Washington,  D.C,  on  September 
1, 1998. 

Althea  T.  Vanzego, 

Acting  Depu  ty  A  dvisory  Committee 

Management  Officer. 

(FR  Doc.  98-24021  Filed  0  4  98;  8:45  am) 

BILUNQ  COOE  a48e-01-(> 


DEPARTMENT  OF  ENERGY 

Federal  Ertergy  R«gulatory 
Commission 


[Docket  No.  ER98'4240-00(q 

Abacus  Group  Ltd.;  Notice  of 
AmendnMnt  to  Initial  Rate  Rling 

September  1, 1998. 

Take  notice  that  on  August  24, 1998, 
Abacus  Group,  Ltd.,  tendered  for  filing 
an  amendment  to  its  petition  for 
acceptance  of  initial  rate  schedule, 
waivers,  and  blanket  authority, 
Including  Abacus  Group,  Ltd.,  Rate 
Schedule  FERC  No.  1,  under  which  AdT 
will  engage  in  wholesale  electric  power 
and  energy  transactions  as  a  marketer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enei^  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
September  11, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
Inspection. 
Linwood  A.  Watson,  Jr^ 
Acting  Secretary. 
(FR  Doc.  98-23981  Filed  0  4  98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP98-741-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

September  1, 1998. 

Take  notice  that  on  August  24, 1998, 
Columbia  Gas  Transmission  Corporation 
(Columbia).  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030-0146, 
Charleston,  West  Virginia  25314-1599, 
filed  in  Docket  No.  CP98-741-000  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  construct  and  operate 
the  facilities  necessary  to  establish  four 
additional  points  of  delivery  to  existing 
customers  for  firm  transportation 
service,  under  the  Coliunbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  states  that  the  customer  is 
Mountaineer  Gas  Company  (MGC)  and 
the  request  is  for  3  residential  and  1 
commercial  delivery  points.  The  first 
new  delivery  point  will  be  in  Randolph 
County,  West  Virginia.  The  estimated 
quantities  of  natiu-al  gas  to  be  delivered 
is  1.5  Dth/day  and  150  Dth/annually 
and  will  allow  MGC  to  serve  Wayne 
Homick,  a  residential  customer. 

The  second  new  delivery  point  will 
be  in  Roane  County,  West  Virginia,  the 
estimated  quantities  of  natural  gas  to  be 
delivered  is  1.5  Dth/day  and  150  Dth/ 
annually  and  will  allow  MGC  to  serve 
Kermit  Godbey,  a  residential  customer. 

The  third  new  delivery  point  will  be 
in  Upshur  County,  West  Virginia.  The 
estimated  quantities  of  natural  gas  to  be 
deUvered  is  1.5  Dth/day  and  150  Dth/ 
annually  and  will  allow  MGC  to  serve 
Stephen  and  Rebecca  Hollen,  a 
residential  customer. 

The  commercial  new  delivery  point 
will  be  in  Hancock  County,  West 
Virginia.  The  estimated  quantities  of 
natural  gas  to  be  delivered  is  3.5  Dth/ 
day  and  1,100  Dth/annually  and  will 
allow  MGC  to  serve  Continental  Plastic 
Container,  a  commercial  customer. 

Coliunbia  states  that  these  new 
delivery  points  to  MGC  will  involve 
construction  of  interconnecting  facilities 
located  on  Columbia's  existing  right-of- 
way  to  provide  the  service  wifli  MGC 
setting  the  meter  and  regulator  at  each 
location. 


Columbia  states  that  the  new  points  of 
delivery  will  have  no  effect  on  peak  day 
and  annual  deliveries,  that  its  existing 
tariff  does  not  prohibit  addition  of  new 
delivery  points  and  that  deliveries  will 
be  accomplished  without  detriment  or 
disadvantage  to  its  other  customers  and 
that  the  total  volumes  delivered  will  not 
exceed  total  volumes  authorized  prior  to 
this  request. 

The  quantities  to  be  provided  through 
the  new  delivery  points  will  be  within 
Columbia's  authorized  level  of  services. 
Therefore,  there  is  no  impact  on 
Columbia's  existing  design  day  and 
annual  obligations  to  its  customers  as  a 
result  of  the  construction  and  operation 
of  the  new  points  of  delivery  for  firm 
transportation  service. 

Columbia  estimated  that  the  cost  to 
install  the  new  taps  to  be  approximately 
$150  per  tap  and  will  be  treated  as  an 
O&M  expense. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Conunission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  piwsuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  98-23978  Filed  9-4-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-347-001] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  1, 1998. 

Take  notice  that  on  August  14, 1998, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets,  with  a  proposed 
effective  date  of  August  1, 1998: 

Sub.  Second  Revised  Sheet  No.  141 


Sub.  Second  Revised  Sheet  No.  143 
Sub.  Second  Revised  Sheet  No.  160A 
Sub.  Second  Revised  Sheet  No.  210 
Second  Revised  Sheet  No.  215 

On  July  9, 1998  Eastern  Shore  filed 
with  the  Commission  revised  tariff 
sheets  to  implement  the  Commission's 
April  16, 1998  final  rule  in  Docket  No. 
RM96-1-007;  Order  No.  587-G 
Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines.  In  the 
July  29th  Order,  the  Commission 
directed  Eastern  Shore  to  file  revised 
tariff  sheets  to  incorporate  the 
correction  or  omission  of  the  following; 
(a)  incorporate  GISB  standard  5.3.30 
into  its  tariff,  (b)  delete  GISB  standard 
4.3.4  bom  its  tariff,  emd  (c)  incorporate 
all  of  the  X.4.X  data  set  standards  into  its 
tariff. 

Eastern  Shore  states  that  the  purpose 
of  the  instant  filing  is  to  comply  with 
that  requirement. 

Eastern  Shore  states  that  copies  of  its 
filing  has  been  mailed  to  all  firm 
customers,  intemiptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulationis.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-23986  Filed  9-4-98;  8:45  ami 
BILUNO  CODE  CTir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-1-131-000] 

KO  Transmission  Company;  Notice  of 
ACA  Filing 

September  1, 1998. 

Take  notice  that  on  August  27, 1998, 
KO  Transmission  Company  (KO 
Transmission)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheet  with  a 
proposed  effective  date  of  October  1, 
1998: 

Fifth  Revised  Sheet  No.  10"" 


KO  Transmission  states  that  the 
purpose  of  this  filing  is  to  include 
Commission's  Annual  Charge 
Adjustment  surcharge  of  $0.0022  per 
dekatherm  in  applicable  rates. 

KO  Transmission  states  that  copies  of 
this  filing  were  served  to  all  of  its 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-23987  Filed  9-4-^98;  8:45  am] 
MLLMQ  CODE  ITir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-747-000] 

Koch  Gateway  Pippins  Company  and 
Mobile  Bay  Pipeline  Company;  Notice 
Of  Application 

Septemt>erl,  1998. 

Take  notice  that  on  August  25, 1998, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway)  and  Mooile  Bay  Pipeline 
Company  (Mobile  Bay)  (Applicants), 
both  at  20  Greenway  Plaza,  P.O.  Box 
1478,  Houston,  Texas  77251-1478,  filed 
in  Docket  No.  CP98-747-000  a  joint 
application  pursuant  to  Sections  7(c) 
and  tb)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  and  for  an  order  granting 
permission  and  approval  to  transfer 
facilities  and  services,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Koch  Gateway  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  acquire  the  facilities  of 
Mobile  Bay  whereby  Mobile  Bay's 
existing  services  will  be  performed  by 
Koch  Gateway.  Further,  Mobile  Bay 
requests  companion  authority  to  transfer 


all  of  its  assets,  operations,  and  services 
to  Koch  Gateway.  In  addition,  Koch 
Gateway  requests  that  it  be  substituted 
for  Mobile  Bay  in  all  pending 
proceedings  in  which  Mobile  Bay  is  a 
party.  The  joint  application  requests 
that  the  authorizations  be  made  effective 
as  of  the  first  day  of  operation  after  the 
jurisdictional  assets  are  conveyed  to 
Koch  Gateway. 

The  Applicants  state  that  the 
operations  of  both  Koch  Gateway  and 
Mobile  Bay's  pipeline  system  will 
continue  in  an  uninterrupted  manner 
with  no  change  in  jurisdictional  services 
or  maximum  rates.  Mobile  Bay  requests 
companion  authority  to  transfer, 
pursuant  to  Section  7(b),  its 
jurisdictional  facilities  and  operations  to 
Koch  Gateway.  Further,  Mobile  Bay 
declares  that  it  will  terminate  its 
effective  FERC  Gas  Tariff  and  services 
will  be  provided  under  Koch  Gateway's 
tariff  that  is  on  file  with  the  Commission 
and  in  effect  on  the  date  of  the  approval 
of  this  application.  In  addition,  Koch 
Gateway  asserts  that  it  will  file  tariff 
revisions  to  its  effective  tariff 
incorporating  Mobile  Bay's  existing 
rates  and  services. 

The  Applicants  state  that  these 
changes  will  not  adversely  impact  the  • 
customers  of  either  Mobile  Bay  or  Koch 
Gateway  or  the  service  they  receive  on 
either  pipeline.  The  Applicants  declare 
there  will  be  no  change  in  the  maximum 
tariff  rates  on  either  pipeline. 

The  Applicants  state  that  the  approval 
of  this  application  is  required  by  present 
and  future  public  convenience  and 
necessity  to  eliminate  redundant 
administrative  processes  between  Koch 
Gateway  and  Mobile  Bay.  The 
Applicants  declare  Mobile  Bay  is  a 
wholly  owned  subsidiary  of  Koch 
Gateway,  delivering  over  98%  of  its 
volimies  into  Koch  Gateway.  The 
Applicants  assert  that  this  results  in 
duplicate  contract,  nominations,  and 
invoicing  processes  for  both  the 
Applicants  and  their  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 
September  21, 1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  18  CFR 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 


participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natiual  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 

hearing  will  be  held  without  further  ^ 

notice  before  the  Commission  or  its 
designee  on  this  Application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  abandonment  is 
required  by  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission,  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Waston,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-23980  Filed  0.4  98;  8:45  am) 
BIUMQ  CODE  trir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP98-292-001] 

Northern  Natural  Gas  Company;  Notic* 
of  Compliance  FiHng 

September  1, 1998. 

Take  notice  that  on  August  14, 1998, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
with  an  effective  date  of  August  1, 1998: 

Substitute  First  Revised  Third  Revised  Sheet 
Na204 

Northern  states  that  the  instant  filing 
is  being  made  in  compliance  with  the 
Commission's  Letter  Order  issued  July 
30. 1998  in  Docket  No.  RP98-292  (July 
30  Order)  addressing  Order  No.  587-G 
and  the  most  recent  version  (Version 
1.2)  of  the  standards  promulgated  by 
Gas  Industry  Standards  Boards  (GISB). 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC  .. 
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20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
he  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  Ble  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-23985  Filed  9-4-98;  8:45  ami 

MLUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-74S-00(q 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Application  for  At)andonment 

September  1, 1998. 

~  Take  notice  that  on  August  24, 1998 
as  supplemented  on  August  28, 1998, 
Williams  Gas  Pipelines  Central,  Inc. 
(WiUiams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  the  above 
docket  a  request  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  and  Sections 
157.7(a)  and  157.18  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  for 
authorization  to  abandon  the  receipt  of 
gas  for  transportation  from  Transtate 
Gas  Service  Company  (Transtate), 
formerly  Gulf  Energy  Gathering  & 
Processing,  and  to  reclaim  measurement 
facilities  located  in  Garvin  County, 
Oklahoma,  under  the  authorization 
issued  in  Docket  No.  CP82-479-000,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Williams  states  that  the  meter  setting 
has  been  blinded  for  some  time  and  that 
Transtate  has  been  notified  of  the 
proposed  reclaim  of  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  22, 1998,  &le  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  a  motion^ to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commissions's  Rules  of  Practice  and 
procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein  or  if  the 
Commission  on  its  own  review  of  the 
matter,  finds  that  a  grant  of  the 
certificate  for  the  proposal  is  required 
by  the  public  convenience  and 
necessity.  If  the  Commission  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Williams  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-23979  Filed  »-4-98;  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT98-89-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

September  1, 1998. 

Take  notice  that  on  August  27, 1998, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  to  become  effective 
August  27, 1998: 

Seventeenth  Revised  Sheet  No.  777 
Teenty-sixth  Revised  Sheet  No.  831 
Twenty-fifth  Revised  Sheet  No.  832 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  simply  to 
update  its  Master  Receipt/Delivery  Point 
List. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 


Rules^and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  (he  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-23982  Filed  9  4  08;  8:45  am] 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP98-131-000  and  CP98-133- 
000) 

Vector  Pipeline  LP.;  Notice  of 
Availability  of  the  Draft  Environmental 
Impact  Statement  for  the  Proposed 
Vector  Pipeline  Project 

September  1, 1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Vector  Pipeline  L.P. 
(Vector)  in  the  above-referenced 
dockets. 

The  DEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  with  the  appropriate  mitigating 
measures  as  recommended,  would  have 
limited  adverse  environmental  impact. 
The  DEIS  also  analyzed  system 
alternatives,  major  route  alternatives, 
route  variations,  and  alternative 
compressor  station  sites,  and  requests 
comments  on  them. 

The  DEIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
follovdng  facilities: 

•  266.9  miles  of  42-inch-diameter 
pipeline  in  Illinois,  Indiana,  and 
Michigan  extending  from  JoUet  in  Will 
County,  Illinois  to  Oakland  County, 
Michigan; 

•  3.7  miles  of  42-inch-diameter 
pipeline  in  St.  Clair  County,  Michigan 
terminating  at  the  border  of  the  United 
States  and  Canada  near  St.  Clair, 
Michigan; 

•  four  meter  stations: 
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•  two  compressor  stations  totaling 
60,000  horsepower; 

•  20  new  mainline  values,  two 
internal  tool  or  "pig"  launchers  and  one 
pig  receiver;  and 

•  permanent  roads  for  access  to 
compressor  stations  and  valves. 

The  Vector  Pipeline  Project  also 
includes  the  lease  of  58.8  miles  of  an 
existing  36-inch-diameter  pipeUne  from 
Oakland  County  to  St.  Clair  County, 
Michigan. 

The  purpose  of  the  proposed  facilities 
would  be  to  transport  about  1  billion 
cubic  feet  per  day  of  natural  gas  from 
the  Chicago  hub  to  the  Dawn  hub; 
deliver  significant  volumes  of  gas  to 
markets  in  Michigan;  and  to  provide 
increased  access  to  the  Dawn  hub  and 
markets  in  Canada  and  the  eastern  U.S. 

Specific  Comment  Request 

The  staff  has  identified  and  evaluated 
in  detail  two  compressor  station 


alternative  sites,  and  evaluated  eight 
route  variations  to  the  proposed 
facilities.  Of  these  compressor  station 
alternatives  and  route  variations,  the 
staff  has  not  recommended  the  use  of 
any  at  this  time.  Area  residents,  local  or 
state  governments,  interveners.  Vector, 
and  other  interested  parties  are  asked  to 
provide  specific  comments  on  whether 
these  alternatives  and  variations  are 
reasonable,  practicable,  and 
environmentally  preferable  to  the 
proposed  facilities.  Comments  should 
also  address  any  effect  on  project  timing 
and  related  cost/benefits. 

Comment  Procedures  and  Public 
Meeting 

Any  person  wishing  to  comment  on 
the  DEIS  may  do  so.  To  ensure 
reconsideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  t)efore 


the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  Uiat  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  comments 
to:  Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE,  Room  lA 
Washington.  IX:  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1; 

•  Reference  Pocket  Nos.  CP98-131- 
000  and  CP9&-133-000; 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  October  19, 1998. 

In  addition  to  accepting  written 
comments,  four  public  meetings  to 
receive  comments  on  the  DEIS  will  be 
held  at  the  following  times  and 
locations: 


Date/time 


Monday,  October  5, 1998  7:00  pm 
Monday,  OcAbbet  5, 1998  7:00  pm 
Tuesday,  October  6, 1998  7:00  pm 
Tuesday,  October  6, 1998  7:00  pm 


Location 


Leslie  High  School  Auditorium,  4141  Hull  Road,  Leslie,  Ml,  (517)  589-6200. 

Milford  High  School,  2380  S.  Milford  Road,  Mitford.  Ml.  (248)  684-8091 

Three  Rivers  Community  Corner.  103  Postage  Avenue,  Three  Rivers.  Ml,  (616)  279-9231. 

Radisson  Hotel  at  Star  Plaza,  800  E.  81st  Avenue,  MerriltviMe,  IN,  (219)  757-3537. 


Interested  groups  and  individuals  are 
encouraged  to  attend  and  present  oral 
comments  on  the  environmental 
im|>acts  described  in  the  DEIS. 
Transcripts  of  the  meetings  will  be 
prepared.  Additional  information  about 
the  meetings  is  available  from  Paul 
McKee  in  die  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  the  DEIS,  a  Final 
Environmental  Impact  Statement  (FEIS) 
will  be  published  and  distributed  by  the 
staff.  The  FEIS  will  contain  the  staffs 
responses  to  timely  comments  filed  on 
the  DEIS. 

Comments  will  be  considered  by  the 
Commission  but  wrill  not  serve  to  make 
the  commenter  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

Anyone  may  intervene  in  this 
proceeding  based  on  this  DEIS.  You 
must  file  your  request  to  intervene  as 
specified  above.  You  do  not  need 
intervenor  status  to  have  yovir 
comments  considered. 

The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  distribution  and  public  inspection 


at:  Federal  Energy  Regulatory 
Commission,  Public  Reference  and  Files 
Maintenance  Branch,  888  First  Street. 
NE,  Room  2A,  Washington,  DC  20426, 
(202) 208-1371. 

Copies  of  the  DEIS  have  been  mailed 
to  Federal,  State,  and  local  agencies, 
public  interest  groups,  individuals  who 
have  requested  the  DEIS,  newspapers, 
and  parties  to  this  proceeding.  A  limited 
number  of  copies  of  the  DEIS  are 
available  &t»m  the  above  address. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-23977  Filed  9-4-98;  8:45  am) 
BiLUNQ  COOE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

project  No.  10725-002] 

Little  Horn  Energy  Wyoming  inc.; 
Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Conduct  Public  Scoping  Meetings  and 
a  Site  Visit 

September  1,1998. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  reviewing 
the  hydropower  application  for  an 
original  license  for  the  1,000-megawatt 
Dry  Fork  Energy  Storage  Project  No. 


10725.  The  proposed  pimiped  storage 
project,  to  be  constructed  by  Little  Horn 
Energy  Wyoming,  Inc.  (Little  Horn 
Energy),  would  be  located  on  1,055 
acres  of  United  States  lands  within  the 
Bighorn  National  Forest  in  Sheridan 
County,  Wyoming.  The  project  would 
include  two  reservoirs.  The  lower 
reservoir  would  be  created  by 
impounding  the  Dry  Fork  of  the  Little 
Bighorn  River  with  a  265-foot-high  dam. 
The  upper  reservoir  would  be  created  by 
constructing  a  perimeter  dam  that 
would  be  up  to  100  feet  high  on  Dry 
Fork  Ridge. 

The  Commission  staff  has  determined 
that  licensing  this  project  would 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the 
Commission  staff  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  project  in  accordance  writh  the 
National  Environmental  Policy  Act.  In 
the  EIS,  the  Commission  staff  will 
consider  reasonable  alternatives  to  Little 
Horn  Energy's  proposed  action  and 
analyze  both  site-specific  and 
ciunulative  environmental  impacts  of 
the  project,  including  economic  and 
engineering  impacts. 

A  draft  EIS  will  be  issued  and 
circulated  to  those  on  the  mailing  list 
for  this  project,  and  the  Commission 
staff  will  hold  a  public  meeting  to 
discuss  the  draft  EIS.  All  comments 
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nied  on  the  draft  EIS  will  be  analyzed 
by  the  staff  and  considered  in  a  final 
EIS.  The  staffs  conclusions  and 
recommendations  presented  in  the  final 
^IS  will  then  be  presented  to  the 
Commission  to  assist  in  making  a 
licensing  decision. 

Scoping 

The  Commission  staff  is  asking  the 
resource  agencies,  Indian  tribes,  non- 
governmental organizations,  and  the 
public  to  help  them  identify  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EIS  and  to  provide  them 
with  information  that  may  be  useful  in 
preparing  the  EIS. 

To  help  focus  comments  on  the 
environmental  issues,  a  scoping 
document  outlining  subject  areas  to  be 
addressed  in  the  EIS  will  be  mailed  to 
those  on  the  mailing  list  for  the  project. 
Those  with  comments  or  information 
pertaining  to  this  project  should  file  it 
with  the  Commission  at  the  following 
address  within  60  days  of  the  issuance 
date  of  the  scoping  document:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington.  DC  20426. 

All  filings  should  clearly  show  the 
following  on  the  first  page:  Dry  Fork 
Energy  Storage  Project,  FERC  No.  10725. 

Intervenors  are  reminded  of  the 
Commission's  Rules  of  Practice  and 
Procedure  which  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

In  addition  to  asking  for  written 
comments,  the  Commission  staff  will 
hold  two  scoping  meetings  to  solicit  any 
verbal  input  and  comments  that  you 
may  wish  to  offer  on  the  scope  of  the 
EIS.  An  agency  scoping  meeting  will 
begin  at  9:30  a.m.  on  September  30, 
1998,  at  the  Holiday  Inn,  Sheridan, 
Wyoming.  A  public  scoping  meeting 
will  begin  at  5:00  PM  on  September  30, 
1998,  at  the  Sheridan  Jr.  High  School 
Auditorium.  600  Adair  Street,  Sheridan.^ 
Wyoming.  The  first  hour  of  the  public 
scoping  meeting  will  be  an  informal 
session  where  the  public  will  have  the 
opportimity  to  meet  with  the 
Commission  staff  and  the  applicant  to 
discuss  the  proposed  project.  The  public 
and  agencies  may  attend  either  meeting. 


There  will  also  be  a  visit  to  the  project 
site  on  September  29, 1998,  to  allow  the 
parties  to  become  more  familiar  with  the 
project  area.  Those  planning  on 
attending  the  site  visit  should  bring  a 
four-wheel-drive  vehicle,  blaze  orange 
clothing  (if  possible),  and  lunch.  We 
plan  to  hike  from  the  proposed  lower 
reservoir  site  to  the  proposed  upper 
reservoir  site  and  to  one  alternative 
reservoir  location. 

More  information  about  the  scoping 
meetings  and  site  visit  is  available  in  the 
scoping  document.  If  you  have  any 
questions  about  this  notice  or  need  a 
copy  of  the  scoping  document,  please 
contact  Mr.  Doug  Hjorth  at  (781)  444- 
3330  ext.  283  or  Mr.  Nick  Jayjack  at 
(202)  219-2825. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
IFR  Doc.  98-23984  Filed  9-4-98;  8:45  am] 

BILUNO  COOE  ITir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Surrender  of  Exemption 

September  1, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Surrender  of 
Exemption 

b.  Project  No:  7454-005 

c.  Date  Filed:  February  27. 1997, 
supplemented  on  June  13, 1997,  and 
July  17. 1998 

d.  Applicant:  El  Dorado  Irrigation 
District 

e.  Name  of  Project:  Weber  Dam 

/.  Location:  North  Fork  Weber  Creek. 
El  Dorado  County.  California 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  Section  791(a)-«25(r) 

h.  Applicant  Contact:  Steven 
Hutchings,  2890  Mosquito  Road, 
Placerville,  CA  95667  (916)  622-4534 

1.  FERC  Contact:  Dave  Cagnon,  (202) 
219-2693 

;'.  Comment  Date:  October  9. 1998 

k.  Description  of  Application:  El 
Dorado  Irrigation  District  has  applied  to 
surrender  its  exemption  because  of 
difficulties  in  operating  the 
hydroelectric  facility  in  an  efficient  and 
economic  manner  and  due  to  its 
changing  priorities.  The  project  consists 
of:  (1)  30-inch-diameter.  100-foot-long 
penstock,  joining  a  24-inch  diameter 
outlet  pipe;  (2)  90-foot-high.  308-foot- 


long  Weber  Dam  on  the  north  fork  of 
Weber  Creek  at  an  elevation  of  2.275 
feet:  a  powerhouse  with  an  installed 
capacity  of  175  kW  under  an  operating 
head  of  71  feet;  and  (3)  a  7000-foot-long. 
21-kV  transmission  line  of  Pacific  Gas 
and  Electric.  The  exemptee  proposes  to 
remove  the  existing  hydroelectric 
works,  rebuild  the  dam.  and  utilize  the 
reservoir  as  a  future  domestic  water 
supply. 

/.  The  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C2, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS,"  "PROTEST"  or 
"MOTION  TO  INTERVENE."  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  8  copies  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  N.E., 
Washington,  D.C.  20426.  Any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particiilar  notice. 

D2.  Agency  Conunents— Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

(PR  Doc.  98-23983  Filed  9-4-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6149-3] 

Determination  of  Attainment  of  the  Air 
Quality  for  PM-10  in  the  Liberty 
Borough,  Pennsylvania  Area 

AGENCY:  Environmental  Protection 

Agency  (H»A). 

ACTION:  Finding  of  attainment. 

SUMMARY:  EPA  has  determined  that  the 
air  quality  in  the  Liberty  Borough, 
Pennsylvania  area  has  attained  national 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter  of  nominal 
aerodynamic  diameters  smaller  than  10 
micrometers  (PM-10).  This  finding  is 
based  on  monitored  air  quality  data  for 
the  area  during  the  years  1995-1997. 
Elsewhere  in  the  Final  Rules  section, 
EPA  is  approving  the  attaiimtient 
demonstration  and  contingency 
measures  submitted  by  the 
Peimsylvania  Department  of 
Environmental  Protection  (PADEP)  On 
behalf  of  the  Allegheny  County  Health 
Department  (ACHD).  These  state 
implementation  plan  (SIP)  revisions 
demonstrate  that  the  attainment  plan  for 
the  Liberty  Borough  area  is  sufficient  to 
attain  and  maintain  the  NAAQS.  In  a 
previous  final  rulemaking,  EPA  also 
approved  a  SIP  revision  requiring 
additional  control  measures  at  the  USX 
Clairton  coke  works. 
EFFECTIVE  DATE:  This  finding  is  effective 
on  October  8. 1998. 
ADDRESSES:  Copies  of  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  HI,  1650  Arch  Street, 
Philadelphia,  Penlisylvania  19103; 
Pennsylvania  Department  of 
Enviroimiental  Protection.  Bureau  of  Air 
Quality,  P.  O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105; 
Allegheny  County  Health  Department. 
Department  of  Air  Quality,  301  39th 
Street,  Pittsburgh.  Pennsylvania  15201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Knapp  (215)  814-2191,  or  by  e- 
mail  at  knapp.ruth©epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  June 
12, 1998  (63  FR  32205)  EPA  published 
a  notice  announcing  its  proposed 
finding  that  the  air  quality  in  the  Liberty 
Borough,  Pennsylvania  moderate 
nonattainment  area  has  attained 
national  ambient  air  quality  standards 
(NAAQS)  for  particulate  matter  of 
nominal  aerodynamic  diameters  smaller 
than  10  micrometers  (PM-10).  No 
comments  were  submitted  on  the 
proposed  finding.  The  rationale  for 


EPA's  finding  was  explained  in  the 
proposal  and  will  not  be  restated  here. 
While  EPA  revised  the  NAAQS  for 
particulate  matter  on  July  18, 1997,  in 
this  notice  the  terms  "NAAQS"  and 
"PM-10  NAAQS"  refer  only  to  the 
previously  existing  NAAQS. 

Final  Determination 

EPA  finds,  pursuant  to  section 
188(b)(2),  that  the  Liberty  Borough 
moderate  nonattainment  area  has 
attained  the  NAAQS  for  PM-10. 

Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  finding  bom 
E.0. 12866  review.  This  finding  is  not 
subject  to  E.O.  13045,  entitled 
•'Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks."  because  it  is  not  an 
"economically  significant"  action  imder 
E.O.  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significeint 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  Determinations  of 
attainment  under  the  Clean  Air  Act  do 
not  impose  any  new  requirements  on 
small  entities.  Therefore,  EPA  certifies 
that  this  determination  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  EPA  has 
determined  that  this  determination  of 


attainment  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
finding  of  attainment  resulted  from  pre- 
existing requirements  imder  State  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  finding. 

EPA's  final  decision  to  find  that  the 
Liberty  Borough  area  attained  the 
NAAQS  for  PM-10  is  based  on  sections 
179(c)  and  188(b)(2)  of  the  Clean  Air 
Act,  as  amended,  and  EPA  regulations 
in  40  CFR  Part  50. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  finding  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  finding  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Audiority:  42  U.S.C.  7401  et  seq. 

Dated:  August  28. 1998. 
ThomaaCVoltaggio, 
Acting  Regional  Administrator,  Region  lH. 
|FR  Doc.  98-24039  Filed  9-4-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6157-4] 

Proposed  Settlement  Agreement; 
Power-Bannock  Counties,  ID  PM  SIP 

AQENCY:  Environmental  Protectimi 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 

summary:  In  accordance  with  Section 
113(g)  of  the  Clean  Air  Act  ("Act"), 
notice  is  hereby  given  of  a  proposed 
settlement  agreement  concerning 
litigation  instituted  against  the 
Environmental  Protection  Agency 
("EPA")  by  the  Portneuf  Environmental 
Council.  The  lawsuit  concerns  EPA's 
alleged  failure  to  perform  a 
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nondiscretionary  duty  with  respect  to 
determining,  based  on  air  quality  data, 
whether  the  Power-Bannock  Counties 
nonattainment  area  in  Idaho  attained 
the  PM-10  national  ambient  air  quality 
standards  by  the  December  31, 1996 
statutorily-  extended  attainment 
deadline. 

The  Agreement  generally  establishes 
deadlines  by  which  EPA  will  propose 
and  take  final  action  on  a  federal  plan 
to  control  particulate  matter  (PM-10)  for 
the  portions  of  the  area  that  are  not 
attaining  the  PM-10  standards  in 
existence  prior  to  September  16, 1997. 

For  a  period  of  thirty  (30]  days 
following  the  date  of  pubUcation  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement 
agreement.  EPA  or  the  Department  of 
Justice  may  withhold  or  withdraw 
consent  to  the  proposed  settlement 
agreement  if  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act. 

Copies  of  the  settlement  agreement 
are  available  from  Samantha  Hooks,  Air 
and  Radiation  Law  Office  (2344),  Office 
of  General  Counsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460,  (202)  260-3804. 
Written  comments  should  be  sent  to 
Michael  A.  Prosper  at  the  above  address 
and  must  be  submitted  on  or  before 
October  8,  1998. 

Dated:  August  28, 1998. 
Scott  C  Fulton. 
Acting  General  Counsel. 
(FR  Doc.  98-24046  Filed  9-*-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6157-«l 

Air  Quality  Criteria  for  Carison 
Monoxide 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  public  meeting:  Peer- 
Review  Workshop  on  Air  Quality 
Criteria  for  Carbon  Monoxide. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  announcing 
a  meeting  organized,  convened,  and 
conducted  by  the  Eastern  Research 
Group,  Inc..  a  contractor  to  the  EPA  for 
external  scientific  peer  consultation,  to 
facilitate  the  preparation  of  an  external 
review  draft  of  the  Carbon  Monoxide 
Air  Quality  Criteria  Document.  All 
interested  parties  may  attend  and  assist 
in  developing  and  refining  the  scientific 


information  base  available  for 
accomplishing  this  task. 

DATES:  The  meeting  dates  are  September 
17  and  18,1998. 

ADDRESSES:  The  Durham  Marriott 
(formerly  Diu-ham  Omni),  will  be  the 
meeting  site.  It  is  located  on  201  Foster 
St.  in  Durham,  North  Carolina;  the 
telephone  number  is  919-683-6664. 
The  times  for  the  meetings  are  8:30  a.m. 
to  5:30  p.m.  on  the  first  day  and  8:30 
a.m.  to  12:30  p.m.  on  the  second  day.  At 
the  time  of  the  meetings,  the  Eastern 
Research  Group  will  make  available 
copies  of  the  draft  chapters  that  the 
workshop  sessions  will  be  reviewing. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Cooper  (telephone  919-468-7878) 
for  registration  information  and  logistics 
and  Ms.  Monica  Seagroves  (telephone 
919-468-7825)  for  technical 
information.  Ms.  Cooper  and  Ms. 
Seagroves  work  for  Eastern  Research 
Group,  Inc.,  Engineering  and  Science 
Division,  1600  Perimeter  Park,  P.O.  Box 
2010,  Morrisville.  NC  27560-2010. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Environmental  Protection  Agency  (EPA) 
is  updating  and  revising,  where 
appropriate,  the  EPA's  Air  QuaUty 
Criteria  for  Carbon  Monoxide  (CO). 
Sections  108  and  109  of  the  Clean  Air 
Act  require  that  the  EPA  carry  out  a 
periodic  review  and  revision,  where 
appropriate,  of  the  criteria  and  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  the  "criteria"  air 
pollutants  such  as  carbon  monoxide. 

The  EPA  will  keep  the  pubUc 
informed,  through  subsequent  Federal 
Register  notice  announcements,  of 
additional  opportunities  for  pubUc 
input  into  the  preparation  process,  such 
as  the  public  comment  period  following 
the  release  of  the  first  external  review 
draft  of  the  Carbon  Monoxide  Air 
Quality  Criteria  Dociunent  and  the 
Clean  Air  Scientific  Advisory 
Committee  (CASAC)  review  in  early 
1999. 

Dated:  September  1, 1998. 

WiUiam  H.  Farland,  Ph.D., 

Director,  National  Center  for  Environmental 
Assessment. 

[PR  Doc.  98-24086  Filed  9-4-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6157-71 

Proposed  Administrative  Settiement 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act— Hansen 
Container  Site,  Grand  Junction,  CO 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  and  Request  for  Public 
Comment. 

SUMMARY:  In  accordance  with  the 
requirements  of  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (CERCLA),  notice  is 
hereby  given  of  a  proposed  settlement 
under  section  122(h),  concerning  the 
Hansen  Container  site  in  Grand 
Junction,  Colorado  (Site).  The  proposed 
Administrative  Settlement  Agreement 
requires  seventeen  (17)  Potentially 
Responsible  Parties  to  Pay  an  aggregate 
total  of  $1,440,720  to  address  their 
liability  to  the  United  States 
Environmental  Protection  Agency  (EPA) 
related  to  response  actions  taken  or  to 
be  taken  at  the  Site. 

DATES:  Comments  must  be  submitted  on 
or  before  October  8, 1998. 
ADDRESSES:  The  Proposed 
Administrative  Settlement  Agreement  is 
available  for  public  inspection  at  the 
EPA  Superfund  Record  Center,  999  18th 
Street,  5th  Floor,  North  Tower,  Denver, 
Colorado. 

Comments  should  be  addressed  to 
Maureen  O'Reilly,  Enforcement 
Specialist,  (8ENF-T),  U.S. 
Environmental  Protection  Agency,  999 
18th  Street,  Suite  500,  Denver,      , 
Colorado,  80202-2405,  and  should 
reference  the  Hansen  Container 
settlement  (docket  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  O'Reilly,  Enforcement 
Specialist,  at  (303)  312-6402. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
Section  122(h)  Administrative 
Settlement  Agreement:  In  accordance 
with  section  122(i)(l)  of  CERCLA,  notice 
is  hereby  given  that  the  terms  of  the 
Administrative  Settlement  Agreement 
have  been  agreed  to  by  the  following 
parties:  (in  alphabetical  order):  Adolph 
Coors  Company;  Allied  Signal,  Inc.; 
Amoco  Corporation;  Canada  Eldor  (f/k/ 
a  Eldorado  Nuclear  Ltd.);  Defense 
Logistics  Agency;  Chris  Hansen,  Jr.; 
Kerr-McGee  Corporation;  Mallinckrodt 
Chemical,  Inc.;  National  Aeronautics 
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and  Space  Administration;  National 
Lead  Company  of  Ohio;  Oil  &  Solvent 
Process  Company;  Thiokol  Corporation; 
Umetco  Minerals  Corporation;  Union 
Carbide  Corporation;  Union  Pacific 
Railroad;  U.S.  Air  Force,  U.S. 
Department  of  Energy. 

By  the  terms  of  the  proposed 
Administrative  Settlement  Agreement, 
these  parties  will  together  pay 
$1,440,720  to  the  Hazardous  Substance 
Superfund.  EPA  applied  its  June  3, 1996 
orphan  share  guidance  to  the  facts  at 
this  site  and  determined  that 
application  of  the  orphan  share  policy 
was  indeed  appropriate.  EPA 
determined  that  the  maximum  orphan 
share  compensation  at  this  site  was 
$562,500.  When  the  orphan  share 
amount  is  added  to  the  settlement  offer, 
the  total  is  $2,003,220.  This  amount 
represents  95.4%  of  EPA's  $2.1  million 
in  past  response  costs. 

In  exchange  for  pa3rment,  EPA  will 
provide  the  settling  parties  with  a 
covenant  not  to  sue  for  liability  under 
section  107(a)  of  CERCLA,  to  recover 
past  response  costs  incurred  through 
January  9, 1998. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the  public 
may  submit  comments  on  EPA  relating 
to  this  proposed  settlement. 

A  copy  of  the  proposed 
Administrative  Settlement  Agreement 
may  be  obtained  from  the  Superfund 
Records  Center  located  at  the  U.S. 
Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  5th  floor, 
Denver,  Colorado  80202.  Additional 
background  information  relating  to  the 
settlement  is  also  available  for  review  at 
the  Superfund  Records  Center. 

Dated:  August  12. 1998. 
William  P.  Yellowtail, 
Regional  Administrator,  Environmental 
Protection  Agency,  Region  VIII. 
(PR  Doc.  98-24041  Filed  0  4-98;  8:45  am] 
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ENVIROMENTAL  PROTECTION 
AGENCY 

[FRL-6155-4] 

Proposed  Administrative  Agreement 
Under  42  U.S.C.  Section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  for  the  Quality  Plating 
Superfund  Site 

AQENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Notice.  Request  for  Public 
Comments..  

SUMMARY:  USEPA  is  proposing  to  settle 
a  claim  under  Section  107  of  CERCLA 


for  response  costs  incurred  during 
removal  activities  at  the  Quality  Plating 
site  in  Chicago,  Illinois.  Respondent  has 
agreed  to  reimburses  USEPA  in  the 
amount  of  $25,000.  USEPA  today  is 
proposing  to  approve  this  settlement 
because  it  reimburses  USEPA,  in  part, 
for  costs  incurred  during  USEPA 's 
removal  action. 

DATES:  Comments  on  this  proposed 
settlement  must  be  received  on  or  before 
October  8, 1998. 

ADDRESSES:  Copies  of  the  proposed 
settlement  are  available  at  the  following 
address  for  review:  (It  is  recommended 
that  you  telephone  Janet  Pope  (312) 
353-0628  before  visiting  the  Region  V 
Office).  U.S.  Environmental  Protection 
Agency,  Region  V,  Office  of  Superfund, 
Removal  and  Enforcement  Response 
Branch,  77  W.  Jackson  Blvd.,  Chicago, 
Illinois  60604. 

Comments  on  this  proposed 
settlement  should  be  addressed  to  : 
(Please  submit  an  original  and  three 
copies,  if  possible)  Janet  Pope, 
Community  Relations  Coordinator, 
Office  of  Public  Affairs,  U.S. 
Environmental  Protection  Agency, 
Region  V,  77  W.  Jackson  Boulevard  (P- 
19J).  Chicago.  Illinois  60604.  (312)  353- 
0628. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Pope,  Office  of  Public  Affairs,  at 
(312) 353-0628. 

SUPPi-EMENTARY  INFORMATION:  The 
Quality  Plating  site,  an  abandoned  metal 
plating  facility  that  contained  numerous 
vats,  tanks,  and  drums  of  acids,  caustics, 
cyanide  and  solvents,  is  not  on  the 
National  Priorities  List.  USEPA 
investigated  the  Quality  Plating  site, 
located  at  323  North  Kilpatrick  Avenue, 
Chicago,  Illinois,  and  undertook 
response  actions  designed  to  minimize 
the  immediate  threat,  test  the  materials 
involved  and  properly  dispose  of  the 
hazardous  waste. 

The  Settling  Party  is  an  individual 
who  was  the  Chief  Executive  Officer 
and  a  shareholder  of  the  plating 
corporation  that  previously  operated  the 
site.  It  is  alleged  that  the  Settling  Party 
operated  the  site,  including  actively 
participating  in  the  decision  to  close 
and  abandon  the  operation.  A  30-day 
period,  begiiming  on  the  date  of 
publication,  is  open  pursuant  to  section 
122(i)  of  CERCLA  for  comments  on  the 
proposed  settlement. 

Comments  should  be  sent  to  Janet 
Pope  of  the  Office  of  Public  Affairs  (P- 
19J),  U.S.  Environmental  Protection 


Agency,  Region  V,  77  W.  Jackstm 

Boulevard,  Chicago,  Illinois  60604. 

Mony  Chabria, 

Assistant  Regional  Counsel,  United  States 

Environmental  Protection  Agency. 

[FR  Doc.  98-24042  Filed  9-4-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2294] 

Corrected;  Petitions  for 
Reconsideration  and  Clarification  of 
Action  in  Rulemaking  Proceeding 

August  25,  1998. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.,  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  September  23, 1998.  See  Section 
1.4(b)(1)  of  the  Commission's  rule  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Implementation  of  Section 
304  of  the  Telecommunications  Act  of 
1996  (CS  Docket  No.  97-80). 

Commercial  Availability  of 
Navigation*Devices. 

Number  of  Petitions  File:  5 . 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

(FR  Doc.  98-23964  Filed  9-4-98;  8:45  am] 

MUJNG  CODE  6ri2-01-M 


FEDERAL  RNANCIAL  INSTrTUTIONS 
EXAMINATION  COUNOL 

Administrative  Enforcement  of  the 
Truth  in  Lending  Act— Restitution 

ACTION:  Notice  and  request  for  comment. 

summary:  The  Consumer  Compliance 
Task  Force  of  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  is  issuing  a  revised  Joint 
Statement  of  Policy  on  the 
Administrative  Enforcement  of  the 
Truth  in  Lending  Act — Restitution 
(Policy  Statement).  The  Policy 
Statement  issued  by  the  FFIEC  on  July 
21, 1980  must  be  revised  to  reflect  the 
statutory  changes  to  certain  provisions 
of  the  Truth  in  Lending  Act  (TILA) 
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made  by  the  Congress  in  1995  and  1996. 
The  staffs  of  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  the 
Federal  Reserve  Board  (FRB).  the 
Federal  Deposit  Insurance  Corporation 
(FDIC),  the  Office  of  Thrift  Supervision 
(OTS)  and  the  National  Credit  Union 
Administration  (NCUA)  have  prepared 
this  revised  Policy  Statement  to  reflect 
the  changes  made  to  the  TILA. 
DATES:  Public  comment  is  invited  on  a 
continuing  basis. 

ADDRESSES:  Questions  and  comments 
may  be  sent  to  Keith  J.  Todd.  Acting 
Executive  Secretary,  Federal  Financial 
Institutions  Examination  Council,  2100 
Pennsylvania  Avenue  NW,  Suite  200. 
Washington,  DC  20037,  or  by  facsimile 
transmission  to  (202)  634-6556. 
FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Gene  Ullrich,  National  Bank 
Examiner,  Community  and  Consumer 
Policy,  (202)  874-^866,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street  SW,  Washington.  DC  20219. 

FRB:  Anthony  Iwuji,  Review 
Examiner,  Division  of  Consumer  and 
Community  Affairs,  (202)  452-3946, 
Board  of  Governors  of  the  FederaF 
Reserve  System,  20th  Street  and 
Constitution  Avenue  NW,  Washington, 
DC  20551. 

FDIC:  James  K.  Baebel,  Senior  Review 
Examiner.  Division  of  Compliance  and 
Consumer  Affairs,  (202)  942-3086, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW,  PA-1 730-7048, 
Washington,  DC  20429. 

OTS:  Gary  Jackson,  Program  Analyst. 
Compliance  Policy.  (202)  906-5653, 
Office  of  Thrift  Supervision,  1700  G 
Street  NW,  Washington.  D.C.  20552. 

NCUA:  Jodee  Wuerker,  Program 
Officer,  Office  of  Examination  and 
Insurance,  (703)  518-6375,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  VA  22314- 
3428. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Truth  in  Lending  Act 
Amendments  of  1995  and  the  Economic 
Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996  amended  the 
TILA  to  incorporate  new  tolerances  for 
disclosures  of  the  finance  charge  and 
other  disclosures  affected  by  the  finance 
charge  on  certain  types  of  loans.  These 
amendments  specify  that  in  closed-end 
consumer  credit  transactions  secured  by 
real  property  or  a  dwelling,  the 
disclosed  finance  charge  and  other 
disclosures  affected  by  the  disclosed 
finance  charge  shall  be  treated  as 
accurate  if  the  amount  disclosed  as  the 
finance  cheu^e  is  overstated,  or  is 
understated  by  no  more  than  $100  for 


transactions  consummated  on  or  after 
September  30. 1995.  or  $200  for  loans 
made  before  that  date.  The  Federal 
Reserve  Board  proposed  and  adopted 
amendments  to  Regulation  Z  in  1996  to 
implement  the  statutory  changes  (12 
CFR  226.18(d)(1),  226.18(d)(2), 
226.22(a)(4)  and  226.22(a)(5)). 

The  Policy  Statement  originally 
issued  in  1980  was  directly  affected  by 
the  amendments  to  the  TILA  and  the 
changes  to  Regulation  Z  in  several 
respects.  First,  the  changes  to  the 
tolerances  affect  the  definition  for 
understated  annual  percentage  rates 
(APR)  contained  in  the  Policy 
Statement.  Second,  the  amendments 
enhanced  the  agencies'  abilities  to  make 
modifications  to  the  amount  or  timing  of 
restitution  in  the  event  that  payment  of 
restitution  would  adversely  affect  the 
capital  position  of  the  financial 
institution.  In  the  main,  the  revisions  to 
the  Policy  Statement  make  only  those 
changes  necessary  to  accommodate 
statutory  requirements.  Some  other 
editorial  changes  were  made,  however, 
to  reflect  that  some  provisions  of  the 
original  Policy  Statement  were  no 
longer  needed  due  to  the  passage  of 
time. 

Summary  of  Changes 

The  revised  Policy  Statement  drops 
the  definition  of  "Irregular  Mortgage 
Transaction."  The  term  is  used  in  the 
Truth  in  Lending  Simplification  and 
Reform  Act  in  the  definition  of  an 
understated  APR  for  loans  secured  by 
dwellings  consummated  prior  to  March 
31, 1982.  There  is  no  longer  any  need 
for  maintaining  a  separate  definition  of 
this  term  in  the  Policy  Statement.  A 
footnote  has  been  included  in  the 
revised  Policy  Statement  to  indicate 
that,  should  loans  consummated  prior  to 
March  31. 1982  having  understated 
APRs  be  found,  the  original  Policy 
Statement  should  be  consi'lted  for 
guidance. 

The  definition  of  the  term 
"Understated  APR"  in  the  Policy 
Statement  has  been  modified  to  reflect 
revised  tolerances  for  certain  real  estate 
secured  transactions.  The  Truth  in 
Lending  Amendments  of  1995  and  the 
Economic  Grovrth  and  Regulatory 
Paperwork  Reduction  Act  of  1996 
mandated  these  revisions.  The  Policy 
Statement  has  also  been  revised  to 
consolidate  six  separate  sub-parts  to  the 
definition  of  an  "Understated  APR"  into 
two  sub-parts;  (1)  Loans  having  sm 
amortization  schedule  of  10  years  or 
less,  and  (2)  loans  with  an  amortization 
schedule  of  more  than  10  years. 

•  Loans  having  an  amortization 
schedule  of  10  years  or  less  will  be 
provided  a  tolerance  of  25  basis  points 


(one-quarter  of  one  percent).  Loans  that 
are  secured  by  real  estate  or  a  dwelling 
will  be  provided  the  tolerances 
permitted  by  12  CFR  226.22(a)(4)  and 
(5). 

•  Loans  having  an  amortization 
schedule  of  more  than  10  years  will  be 
provided  a  tolerance  of  12.5  basis  points 
(one-eighth  of  one  percent)  in  the  case 
of  a  regular  transaction  and  25  basis 
points  (one-quarter  of  one  percent)  in 
the  case  of  an  irregular  transaction. 
Loans  that  are  secured  by  real  estate  or 
a  dwelling  will  be  provided  the 
tolerances  permitted  by  12  CFR 
226.22(a)(4)  and  (5). 

References  to  15  U.S.Q  16Q6(c) 
contained  in  the  body  of  the  definition 
of  an  understated  APR  in  the  original 
Policy  Statement  have  now  been  moved 
to  footnote  3  in  the  revised  Policy 
Statement.  The  change  was  purely 
editorial  in  nature.  A  new  footnote  4  has 
been  added  to  more  specifically  identify 
the  sections  of  Regulation  Z  (12  CFR 
226.14(a)  and  226.22(a))  that  define  the 
requirements  for  annual  percentage  rate 
disclosures. 

The  "Corrective  Action  Period" 
section  of  the  original  Policy  Statement 
contains  time  ft'ames  for  determining 
which  loans  are  subject  to  adjustment 
when  violations  are  discovered. 
Previously,  the  agencies  have 
collectively  taken  the  position  that  the 
phrase  "immediately  preceding 
examination"  in  subsection  2.b.  means 
the  most  recent  examination  that 
precedes  the  current  examination  in 
which  compliance  with  Regulation  Z 
and  the  Act  was  reviewed.  However,  the 
United  States  Court  of  Appeals  for  the 
8th  Circuit  (First  National  Bank  of 
Council  Bluffs  v.  Office  of  the 
Comptroller  of  the  Currency,  956  F.2d 
1456  (8th  Cir.  1992)),  and  the  United 
States  Court  of  Appeals  for  the  Eleventh 
Circuit,  (Consolidated  Bank,  N.A.  v. 
United  States  Department  of  the 
Treasury,  118  F.3d  1461  (11th  Qr. 
1997))  determined  that  the  phrase 
"immediately  preceding  examination" 
should  be  read  as  referring  to  an 
examination  of  any  type  conducted 
immediately  prior  to  the  current 
examination,  including  examinations  in 
which  no  review  of  compliance  with 
Regulation  Z  or  the  Act  is  conducted. 
Consequently,  the  agencies,  as  a  matter 
of  policy,  will  now  apply  the  decisions 
reached  by  the  Eighth  and  Eleventh 
Circuit  Courts  in  carrying  out  their 
enforcement  responsibilities  with 
respect  to  the  meaning  of  "immediately 
preceding  examination."  No  changes  to 
the  Policy  Statement  are  necessary  to 
effect  this  policy  position  made  by  the 
agencies.  Additional  guidance  will  be 
provided  to  the  examination  staff  for 
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each  agency  to  advise  on  the  proper 
period  for  corrective  action  when 
violations  requiring  adjustments  are 
discovered. 

In  the  section  of  the  Policy  Statement 
entitled  "Violations  Involving  the 
Improper  Disclosure  of  Credit  Life, 
Accident,  Health,  or  Loss  of  Income 
Insurance,"  the  original  Policy 
Statement  had  a  separate  provision 
detailing  how  certain  violations 
involving  credit  life  insurance 
disclosures  would  be  treated  until 
March  31, 1982.  Since  this  time  period 
has  now  expired  that  portion  of  the 
section  has  been  deleted. 

The  Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996 
provided  additional  flexibility  for  the 
regulatory  agencies  to  require  partial  or 
delayed  payments  for  reimbiu-sements 
by  an  institution  if  the  payment  would 
cause  the  institution  to  become 
undercapitalized  as  that  term  is  defined 
in  section  38  of  the  Federal  Deposit 
Insurance  Act.  Those  provisions  are 
now  reflected  in  the  section  of  the 
Policy  Statement  entitled  "Safety  and 
Soimdness."  That  section  states  that  if 
the  results  of  a  full  and  immediate 
adjustment  required  under  the  Policy 
Statement  would  have  a  significant 
adverse  impact  on  the  capital  position 
of  the  creditor,  the  agencies  can  permit 
partial  adjustments  to  be  made  or  permit 
partial  payments  over  an  extended 
period  of  time. 

The  text  of  the  revised  Policy 
Statement  follows: 

Administrative  Enforcement  of  the 
Truth  in  Lending  Act— Restitution 

Joint  Statement  of  Policy 

The  Depository  Institutions 
Deregulation  and  Monetary  Control  Act 
of  1980  (Pub.  L.  96-221)  was  enacted  on 
March  31, 1980.  Title  VI  of  that  Act,  the 
Truth  in  Lending  Simplification  and 
Reform  Act,  amends  the  Truth  in 
Lending  Act,  15  U.S.C.  1601,  et  seq. 
Section  608  of  Title  VI,  effective  March 
31, 1980r  authorizes  the  federal  Truth  in 
Lending  enforcement  agencies  to  order 
creditors  to  make  monetary  and  other 
adjustments  to  the  accounts  of 
consumers  where  an  annual  percentage 
rate  (APR)  or  finance  charge  was 
inaccurately  disclosed.  It  generally 
requires  the  agencies  to  order  restitution 
when  such  disclosure  errors  resulted 
from  a  clear  and  consistent  pattern  or 
practice  of  violations,  gross  negligence, 
or  a  willful  violation  which  was 
intended  to  mislead  the  person  to  whom 
the  credit  was  extended.  However,  the 
Act  does  not  preclude  the  agencies  from 
ordering  restitution  for  isolated 
disclosure  errors. 

This  policy  guide  summarizes  and 
explains  the  restitution  provisions  of  the 


Truth  in  Lending  Act  (Act),  as  amended. 
The  material  also  explains  corrective 
actions  the  financial  regulatory  agencies 
believe  will  be  appropriate  and 
generally  intend  to  take  in  those 
situations  in  which  the  Act  gives  the 
agencies  the  authority  to  teike  equitable 
remedial  action. 

The  agencies  anticipate  that  most 
financial  institutions  will  voluntarily 
comply  with  the  restitution  provisions 
of  the  Act  as  part  of  the  normal 
regulatory  process.  If  a  creditor  does  not 
volimtarily  act  to  correct  violations,  the 
agencies  will  use  their  cease  and  desist 
authority  to  require  correction  piirsuant 
to:  15  U.S.C.  1607  and  12  U.S.C.  1818(b) 
in  the  cases  of  the  Board  of  Governors 
of  the  Federal  Reserve  System,  the 
Federal  Deposit  Insurance  Corporation, 
the  Office  of  the  Comptroller  of  the 
Currency,  and  the  Office  of  Thrift 
Supervision;  and  15  U.S.C.  1607  and  12 
U.S.C.  1786(e)(1)  in  the  case  of  the 
National  Creddt  Union  Administration. 

Restitution  Provisions 

Definitions 

Except  as  provided  below,  all 
definitions  are  those  found  in  the  Act 
and  Regulation  Z.  12  CFR  part  226. 

1.  "Qirrent  examination  '  means  the 
most  recent  examination  begun  on  or 
after  March  31. 1980,  in  which 
compliance  with  Regulation  Z  was 
reviewed. 

2.  "Lump  sum  method"  means  a 
method  of  reimbursement  in  which  a 
cash  payment  equal  to  the  total 
adjustment  will  be  made  to  a  consumer. 

3.  "Lump  sum/payment  reduction 
method"  means  a  method  of 
reimbursement  in  which  the  total 
adjustment  to  a  consimier  will  be  made 

in  two  stages: 

a.  A  cash  payment  that  fully  adjusts 
the  consumer's  accoimt  up  to  the  time 
of  the  cash  payment;  and, 

b.  A  reduction  of  the  remaining 
payment  amoimts  on  the  loan. 

4.  "Understated  APR"  means  a 
disclosed  APR  that  is  understated  by 
more  than  the  reimbursement  tolerance 
provided  in  the  Act,'  as  follows: 

•  For  loans  ^  with  an  amortization 
schedule  of  10  years  or  less,  a  disclosed 
APR  which,  when  increased  by  the 
greater  of  the  APR  tolerance  specified  in 
the  Act  3  and  Regulation  Z  *  or  one- 
quarter  of  one  percent,  is  less  than  the 
actual  APR  calculated  under  the  Act.* 


•  For  loans  with  an  amortization 
schedule  of  more  than  10  years,  a 
disclosed  APR  which,  when  increased 
by  the  APR  tolerance  specified  in  the 
Act  and  Regulation  Z  (i.e.,  one-quarter 
of  one  percent  for  irregular  loans,  one- — 
eighth  of  one  percent  for  all  other 
closed-end  loans)  is  less  than  the  actual 
APR.6 

5.  "Understated  finance  charge" 
means  a  disclosed  finance  charge 
vyhich,  when  increased  by  the  greater  of 
the  finance  charge  dollar  tolerance 
specified  in  the  Act  and  Regulation  Z  or 
a  dollar  tolerance  that  is  generated  by 
the  corresponding  APR  reimbursement 
tolerance,^  is  less  than  the  finance 
charge  calculated  under  the  Act. 

De  Minimis  Rule 

If  the  amount  of  adjustment  on  an 
accoi^t  is  less  than  $1.00,  no  restitution 
will  be  ordered.  However,  the  agencies 
may  require  a  creditor  to  make  any 
adjustments  of  less  than  $1.00  by  paying 
into  the  United  States  Treasury,  if  more 
than  one  year  has  elapsed  since  the  date 
of  the  violation. 


» 15  U.S.C.  1607(e) 

»For  loans  consummated  after  March  31, 1982. 
For  loans  consummated  prior  to  that  date  refer  to 
the  Policy  Guide  dated  July  21. 1980  (45  FR  48712) 
for  additional  guidance. 

'  15  U.S.C  1606(c) 

« 12  CFR  226.14(a)  and  226.22(a) 

>If,  however,  the  loan  is  closed-end  credit 
secured  by  real  estate  or  a  dwelling  and  the  APR 


is  understated  by  more  than  one-quarter  of  one 
percent,  the  APR  will  be  considered  accurate  and 
not  subject  to  reimbursement  if:  (1)  The  Tmance 
charge  is  understated  but  considered  accurate  in 
accordance  with  the  Act  and  Regulation  [i.e..  the 
finance  charge  is  not  understated  by  more  than 
SlOO  on  loans  nude  on  or  after  9/30/95.  or  S200  for 
loans  made  before  that  date):  and  (2)  the  APR  is  not 
understated  by  more  than  the  dollar  equivalent  of 
the  finance  charge  error  and  the  understated  APR 
resulted  from  the  understated  finance  charge  that  is 
considered  accurate. 

•If.  however,  the  loan  is  closed-end  credit 
secured  by  real  estate  or  a  dwelling  and  the  APR 
is  understated  by  more  than  one-eighth  of  one 
percent  if  the  transaction  is  not  considered  to  be  an 
irregular  transaction  as  defined  by  the  Regulation 
(12  CFR  226.22(a)(3))  or  one  quarter  of  one  percent 
if  the  transaction  is  irregular  according  to  the 
definition,  the  APR  will  be  considered  accurate  and 
no  subject  to  reimbursement  if:  (1)  The  finance 
charge  is  understated  but  considered  accurate 
according  to  the  Actual  Regulation  (i.e.,  the  finance 
charge  is  understated  but  considered  accurate 
according  to  the  Act  and  Regulation  i.e.,  the  finance 
charge  is  not  understated  by  more  than  $100  on 
loans  made  on  or  after  9/30/95.  or  $200  for  loans 
made  before  that  date);  and  (2)  the  APR  is  not 
understated  by  more  than  the  dollar  equivalent  of 
the  finance  charge  error  and  the  understated  APR 
resulted  from  the  understated  finance  charge  that  is 
considered  accurate. 

'  The  finance  charge  tolerance  for  each  loan  will 
be  generated  by  the  corresponding  APR  tolerance 
applicable  to  that  loaiu  For  example,  consider  a 
single-payment  loan  with  a  one-year  maturity  that 
is  subject  to  a  one-quarter  of  one  percent  APR 
tolerance.  If  the  amount  financed  is  $5,000  and  the 
finance  charge  is  $912.50.  the  actual  APR  will  be 
18.25%.  The  finance  charge  generated  by  an  APR 
of  18%  (applying  the  one-quarter  of  one  percent 
APR  tolerance  to  18.25%)  for  that  loan  would  be 
$900.  The  difference  between  $912.50  and  $900 
produces  a  numerical  finance  charge  toleranco  of 
$12.50.  If  the  disclosed  finance  charge  is  not 
undersuted  by  more  than  $12.50,  raimbursemeat 
would  not  be  orderad. 
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Corrective  Action  Period 

1.  Open-end  credit  transactions  will 
be  subject  to  an  adjustment  if  the 
violation  occurred  within  the  two-year 
period  preceding  the  date  of  the  current 
examination. 

2.  Closed-end  credit  transactions  will 
be  subject  to  an  adjustment  if  the 
violation  resulted  from  a  clear  and 
consistent  pattern  or  practice  or  gross 
negligence  where: 

a.  There  is  an  understated  APR  on  a 
loan  wliich  originated  between  January 
1. 1977  and  March  31, 1980. 

b.  There  is  an  understated  APR  or 
understated  finance  charge,  and  the 
practice  giving  rise  to  the  violation  is 
identified  during  the  current 
examination.  Loans  containing  the 
violation  which  were  consummated 
since  the  date  of  the  immediately  « 
preceding  examination  are  subject  to  an 
adjustment. 

c.  There  is  an  understated  APR  or 
understated  finance  charge,  the  practice 
giving  rise  to  the  violation  was 
identified  during  a  prior  examination 
and  the  practice  is  not  corrected  by  the 
date  of  the  current  examination.  Loans 
containing  the  violation  which  were 
consummated  since  the  creditor  was 
first  notified  in  writing  of  the  violation 
are  subject  to  an  adjustment.  (Prior 
examinations  include  any  examinations 
conducted  since  July  1, 1969). 

3.  Each  closed-end  credit  transaction, 
consummated  since  July  1, 1969,  and 
containing  a  willful  violation  intended 
to  mislead  the  consumer  is  subject  to  an 
adjustment. 

4.  For  terminated  loans  subject  to  2, 
above,  an  adjustment  will  not  be 
ordered  if  the  violation  occurred  in  a 
transaction  consummated  more  than 
two  years  prior  to  the  date  of  the  current 
examination. 

Calculating  the  Adjustment 

Consumers  will  not  be  required  to  pay 
any  amount  in  excess  of  the  finance 
charge  or  dollar  equivalent  of  the  APR 
actually  disclosed  on^transactions 
involving: 

1.  Understated  APR  violations  on 
transactions  consummated  between 
January  1, 1977  and  March  31, 1980,  or 

2.  Willful  violations  which  were 
intended  to  mislead  the  consumer. 

On  all  other  transactions,  applicable 
tolerances  provided  in  the  definitions  of 
understated  APR  and  understated 
finance  charge  may  be  applied  in 
calculating  the  amount  of  adjustment  to 
the  consimier's  account. 


Methods  of  Adjustment 

The  consimier's  account  will  be 
adjusted  using  the  limip  sum  method  or 
the  lump  sum/payment  reduction 
method,  at  the  discretion  of  the  creditor. 

Violations  Involving  the  Non-Disclosure 
of  the  APR  or  Finance  Charge 

1.  In  cases  where  an  APR  was 
required  to  be  disclosed  but  was  not,  the 
disclosed  APR  shall  be  considered  to  be 
the  contract  rate,  if  disclosed  on  the 
note  or  the  Truth  in  Lending  disclosure 
statement. 

2.  In  cases  where  an  APR  was 
required  to  be  disclosed  but  was  not, 
and  no  contract  rate  was  disclosed, 
consumers  will  not  be  required  to  pay 
an  amount  greater  than  the  actual  APR 
reduced  by  one-quarter  of  one 
percentage  point,  in  the  case  of  first  lien 
mortgage  transactions,  and  by  one 
percentage  point  in  all  other 
transactions. 

3.  In  cases  where  a  finance  charge  was 
not  disclosed,  no  adjustment  will  be 
ordered. 

Violations  Involving  the  Improper 
Disclosure  of  Credit  Life,  Accident, 
Health,  or  Loss  of  Income  Insurance 

1.  If  the  creditor  has  not  disclosed  to 
the  consiuner  in  writing  that  credit  life, 
accident,  health,  or  loss  of  income 
insurance  is  optional,  the  insurance 
shall  be  treated  as  having  been  required 
and  improperly  excluded  firom  the 
finance  charge.  An  adjustment  will  be 
ordered  if  it  results  in  an  understated 
APR  or  finance  charge.  The  insurance 
will  remain  in  effect  for  the  remainder 
of  its  term. 

2.  If  the  creditor  has  disclosed  to  the 
consumer  in  writing  that  credit  life, 
accident,  health,  or  loss  of  income 
insiu^nce  is  optional,  but  there  is  either 
no  signed  insurance  option  or  no 
disclosure  of  the  cost  of  the  insiirance, 
the  insurance  shall  be  treated  as  having 
been  required  and  improperly  excluded 
from  the  finance  charge.  An.  adjustment 
will  be  ordered  if  it  results  in  an 
understated  APR  or  finance  charge.  The 
insurance  will  remain  in  effect  for  the 
remainder  of  its  term. 

Special  Disclosures 

Adjustments  will  not  be  required  for 
violations  involving  the  disclosures 
required  by  sections  106(c)  and  (d)  of 
the  Act,  (15  U.S.C.  1605(c)  and  (d)). 

Obvious  Errors 

If  an  APR  was  disclosed  correctly,  but 
the  finance  charge  required  to  be 
disclosed  was  understated,  or  if  the 
finance  charge  was  disclosed  correctly, 


but  the  APR  required  to  be  disclosed 
was  understated,  no  adjustment  will  be 
required  if  the  error  involved  a 
disclosed  value  which  was  10  percent  or 
less  of  the  amount  that  should  have 
been  disclosed. 

Agency  Discretion 

Adjustments  will  not  be  required  if 
the  agency  determines  that  the 
disclosure  error  resulted  from  any 
unique  circumstances  involving  a 
clearly  technical  and  non-substantive 
disclosure  violation  which  did  not 
adversely  affect  information  provided  to 
the  consumer  and  which  did  not 
mislead  or  otherwise  deceive  the 
consumer. 

Safety  and  Soundness 

In  some  cases,  an  agency  may  order, 
in  place  of  an  immediate,  full 
adjustment,  either  a  partial  adjustment, 
or  a  full  adjustment  in  partial  payments 
over  an  extended  time  period  that  the 
agency  considers  reasonable.  The 
agency  may  do  so  if  it  determines  that 
(1)  the  full,  immediate  adjustment 
would  have  a  significantly  adverse 
impact  upon  the  safety  and  soimdness 
of  the  creditor,  and  (2)  a  partial 
adjustment,  or  making  partial  payments 
over  an  extended  period  of  time,  is 
necessary  to  avoid  causing  the  creditor 
to  become  undercapitalized." 

Exemption  from  Restitution  Orders 

A  creditor  will  not  be  subject  to  an 
order  to  make  an  adjustment  if  within 
60  days  after  discovering  a  disclosure 
error,  whether  pursuant  to  a  final 
written  examination  report  or  through 
the  creditor's  own  procedures,  the 
creditor  notifies  the  person  concerned  of 
the  error  and  adjusts  the  account  to 
ensure  that  such  person  will  not  be 
required  to  pay  a  finance  charge  in 
excess  of  that  actually  disclosed  or  the 
dollar  equivalent  of  the  APR  disclosed, 
whichever  is  lower.  This  60-day  period 
for  correction  of  disclosure  errors  is 
unrelated  to  the  provisions  of  the  civil 
liability  section  of  the  Act. 

Dated:  September  2, 1998. 
Keith  J.  Todd, 

Acting  Executive  Secretary,  Federal  Financial 

Institutions  Examination  Council. 

[FR  Doc.  98-24057  Filed  9-4-98;  8:45  am] 

BILUNQ  COOES  FRB:  •21IM>1-P  20%,  OTS:  6720-01-^ 
20%,  FDW:  6714-01-P  20%,  OCC:  4ai0-3a-»»  20%. 
NCUA:  7S3S-01-P  20% 


■The  term  "undercapitalized"  will  have  the 
meaning  as  defined  in  section  38  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C  1831o). 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  224-200563-008. 

Title:  Oakland/Trans  Pacific 
Container  Service  Terminal  Agreement. 

Parties:  Port  of  Oakland  ("Fort"), 
Trans  Pacific  Container  Service 
Corporation  ("Trans  Pacific"). 

Synopsis:  The  proposed  amendment 
recognizes  Hyimdai  Merchant  Marine 
Co.  Ltd.  ("Hyundai")  as  a  secondary 
user  of  certain  facilities  in  the  Port's 
Seventh  Street  Marine^Terminal  area 
previously  set  aside  for  preferential  use 
by  Trans  Pacific.  Hyundai  will  utilize 
the  facilitiesfor  an  initial  period  of  five 
years. 

Agreement  No.:  224-201057. 

Title:  Tampa  Port  Authority/ 
Harboraide  Refrigerated  Services,  Inc. 

Parties:  Tampa  Port  Authority, 
Harborside  Refrigerated  Services,  Inc. 

Synopsis:  The  proposed  Agreement 
authorizes  the  Port  Authority  to  charge 
an  incentive  wharfage  rate  of  $1.50  per 
gross  ton  on  export  poultry,  based  on  a 
minimum  volimie  of  20,000  gross  short 
tons.  The  term  of  the  Agreement  is  for 
one  year. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  September  1, 1998. 
Joseph  C  Polking, 
Secretary. 
IFR  Doc.  98-23961  Filed  0  4  08;  8:45  am) 

BILUNO  CODE  OTSO-OI-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
'any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 


contact  the  Office  of  Freight  Forwarders, 

Federal  Maritime  Commission, 

Washington,  DC  20573. 

Transoptima  Freight  &  Logistics,  Inc.  d/ 
b/a  Transoptima,  4135 — 145th  Ave., 
NE.,  Bellevue,  WA  98007,  Officers: 
Georgi  Dodov,  Director,  Anetta 
Dodova,  Director 

Magnum  Freight  Corporation,  2950  NW 
75th  Avenue.  Miami,  FL  33122, 
Officer  Alvaro  Fabre,  President 

Trans  Forwarding,  Inc..  7941  NW  21st 
Street,  Miami,  FL  33122,  Officer: 
Roberto  Wittkop,  President 

LP  International  Inc.,  3400  W.  35th 
Street,  Chicago,  IL  60632,  Officere: 
James  E.  Hurley,  President,  Ralph  H. 
Steinbarth,  Director 

AFS  Freight  Management  (USA)  Inc.  d/ 
b/a,  AFS  Projects  &  Logistics  USA, 
2698  Jimipero  Avenue,  Suite  201A, 
Signal  Hills.  CA  90806,  Officers: 
Stephen  Charles  Rieson,  President. 
Vince  Argenzio,  Sr.  Vice  President 

GAI  International,  2631  So.  Shaver. 
Pasadena,  TX  77502,  Gerald  Gumina, 
Sole  Proprietor 

Dated:  September  1, 1998. 
Joseph  C  PoUdng. 
Secretary. 
[FR  Doc.  98-23962  Filed  0  4  08;  8:45  am] 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
■Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  etseq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
baulks  and  nonbanking  companies 
owmed  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Govemore.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 


Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemora  not  later  than  September  28. 
1998. 

A.  Federal  Reserve  Bank  of  Qeveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Charter  One  Financial.  Inc., 
Cleveland,  and  Charter-Michigan 
Bancorp,  Inc.,  both  of  Cleveland,  Ohio; 
to  become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting  of 
ALBANK  Financial  Corporation, 
Albany,  New  York,  and  thereby 
indirectly  aqiure  ALBANK  Commercial, 
Albany,  New  York,  and  9.9  percent  of 
Gateway  American  Bank  of  Florida,  Fort 
Lauderdale,  Florida. 

In  connection  with  this  application. 
Applicants  have  also  applied  to  acquire 
all  the  nonbank  subsidiaries  of 
ALBANK,  including  Charter  One  Bank, 
FSB,  Cleveland,  Ohio,  and  ALBANK, 
FSB,  Albany,  New  York,  and  thereby 
engage  in  operating  savings 
associations,  pursuant  to  § 
225.28(b)(4)(ii)  of  Regulation  Y;  The 
First  Financial  Services  and 
Development  Corporation,  Cleveland, 
Ohio,  Servco,  Inc.,  Cleveland.  Ohio,  and 
CDC-ASBANY  Corp.,  Albany,  New 
York,  and  thereby  engage  in  community 
development  activities,  pursuant  to  § 
225.28(b)(12)  of  Regulation  Y;  Charter 
One  Investments,  Inc.,  Cleveland.  Ohio, 
Charter  One  Investments  of  Michigan, 
Inc.,  Detroit,  Michigan,  Charter  One 
Investments  of  New  York,  Inc., 
Rochester,  New  York,  Cuyahoga 
Financial  Services  Agency,  Inc., 
Cleveland,  Ohio,  and  ALVEST  Financial 
Services,  Inc.,  Albany,  New  Yra-k.  and 
thereby  engage  in  securities  activities, 
pureuant  to  §  225.28(b)(7)  of  Regulation 
Y;  Equity  One  Credit  Corp.,  Cleveland. 
Ohio,  Charter  One  Mortgage  Corp., 
Richmond,  Virginia,  Charter  One  Auto 
Finance  Corp..  Rochester.  New  York, 
Equity  One  Credit  Corp.  (aka  First 
Family  Financial  Services,  Inc.), 
Cleveland.  Ohio,  and  Servco,  Inc., 
Cleveland,  Oluo,  and  thereby  engage  in 
lending  activities,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y:  ICX 
Corporation,  Cleveland,  Ohio,  and 
Charter  One  Auto  Finance  Corp., 
Rochester.  New  York,  and  thereby 
engage  in  leasing  activities,  pursuant  to 
§  225.28(b)(3)  of  Regulation  Y;  Real 
Estate  Appraisal  Services,  Inc., 
Cleveland,  Ohio,  and  thereby  engage  in 
real  estate  appraisal  services,  pursuant 
to  §  225.28{b)(2)(i)  of  Regulation  Y;  Bay 
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Life  Insurance  Agency,  Inc.,  Phoenix, 
Arizona,  and  thereby  indirectly  acquire 
1001  Insurance  Agency,  Inc.  (inactive), 
Detroit,  Michigan,  and  thereby  engage  in 
insurance  activities,  pursuant  to  § 
225.28(b)(ll)(i)  of  Regulation  Y;  and 
GCCC,  Inc.,  Cleveland,  Ohio,  and 
thereby  engage  in  data  processing 
activities,  pursuant  to  §  225.28(b)(14)  of 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Sun  Trust  Banks,  Inc. ,  Atlanta, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Crestar  Financial, 
Corporation,  Richmond,  Virginia,  and 
thereby  indirectly  acquire  Ciestar  Bank, 
Richmond,  Virginia.  In  addition. 
Applicant  seeks  approval  to  acquire 
19.9  percent  of  the  voting  shares  of 
Crestar  pursuant  to  an  option  agreement 
that  may  be  exercised  in  the  event  that 
the  full  acquisition  does  not  take  place. 

In  connection  with  this  appUcation, 
Applicant  also  has  applied  to  acquire 
the  nonbanking  subsidiaries  of  Crestar, 
including  Crestar  Securities 
Corporation,  Richmond,  Virginia: 
extending  credit  and  servicing  loans, 
pursuant  to  §  225.28(b)(1)  of  Regulation 
Y,  providing  leasing  services,  pursuant 
to  §  22S.28(b)(3)  of  Regulation  Y,  and 
thereby  engage  in  providing  financial 
and  investment  advisory  services, 
pursuant  to  §  225.28(b)(6)  of  Regulation 
Y,  providing  agency  transactional 
services  for  ciistomer  investments, 
pursuant  to  §  225.28(b)(7)  of  Regulation 
Y,  imderwriting  and  dealing  in  certain 
government  obligations  and  money 
market  instruments,  piusuant  to  § 
225.28(b)(8)  of  Regulation  Y,  engaging 
in  sales  of  fixed  rate  and  variable 
annuities  and  life  insurance  on  an 
agency  basis,  pursuant  to  §§ 
225.28(b)(ll)(iv)  and  225.28(b)(ll)(vii) 
of  Regulation  Y.  and  imderwriting  and 
dealing  in,  to  a  limited  extent,  certain 
mimicipal  revenue  bonds,  1-4  family 
mortgage-related  securities,  consumer 
receivable-related  seciirities,  and 
commercial  paper,  pursuant  to  Crestar 
Financial  Corporation,  83  Federal 
Reserve  Bulletin  512  (1997),  and  other 
Board  Orders. 

In  addition,  Notificant  proposes  to 
engage  through  Crestar  Insurance 
Agency,  Riclunond.  Virginia,  in  the 
activity  of  acting  as  an  insurance  agency 
that  provides  life  and  property/casualty 
insurance  coverage  as  agent  for  both 
individuals  and  businesses,  pursuant  to 
§§  225.28(b)(ll)(iv)  and 
225.28(b)(ll)(vii)  of  Regulation  Y;  to 
engage  through  Crestar  Community 
Development  Corporation,  lUchmond, 
Virginia,  in  community  development 


activities,  pursuant  to  §  225.18(b)(12);  to 
operate  an  electronic  funds  transfer 
network  and  engage  in  data  processing 
and  management  consulting  activities 
by  acquiring  5.7  percent  of  Honor 
Technologies,  Inc.,  Maitland.  Florida, 
pursuant  to  §§  225.28(b)(9)  and 
225.28(b)(14)  of  Regulation  Y, 
respectively.  Comments  on  this 
application  must  be  received  by 
September  30, 1998. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  31, 1998. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  98-23792  Filed  9-4-98;  8:45  am) 

BiLUNO  CODE  6210-01-f 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding'company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  1, 
1998. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Commerzbank  AG.  Frankfurt  AM 
Main.  Federal  Republic  of  Germany;  to 
become  a  bank  holding  company  by 


.  acquiring  32.39  percent  of  the  voting 
shares  of  Korea  Exchange  Bank,  Seoul. 
Korea,  and  thereby  indirecUy  acquire 
California  Korea  Bank,  Los  Angeles. 
California. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Simmer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

2.  Area  Bancshares  Corporation, 
Ownesboro,  Kentucky  to  acquire  100 
percent  of  the  voting  shares  of 
Broadway  Bank  and  Trust,  Paducah, 
Kentucky,  a  de  novo  state  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  1, 1998.  — ^ 

Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-23968  Filed  9-4-98;  8:45  am) 
BILUNO  COOE  621fr-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appUcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  tiie  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  2, 
1998. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 


1.  Greene  County  Bancorp,  MHC,  and 
Greene  County  Bancorp,  Inc.,  both  of 
Catskill,  New  York;  to  become  bank 
holding  companies  by  acquiring  51 
percent  of  the  voting  shares  of  Greene 
County  Savings  Bank,  Catskill,  New 
York. 

2.  Cortland  First  Financial 
Corporation,  Cortland,  New  York;  to 
acquire  100  percent  of  the  voting  shares 
of  Oneida  Valley  Bancshares,  Inc., 
Oneida,  New  York,  and  thereby 
indirectly  acquire  Oneida  Valley 
National  Bank,  Oneida,  New  York. 

3.  Oneida  Financial  MHC,  and 
Oneida  Financial  Corp.,  both  of  Oneida, 
New  York;  to  become  bank  holding 
companies  by  acquiring  53.50  percent  of 
the  voting  shares  of  The  Oneida  Savings 
Bank,  Oneida,  New  York. 

B.  Federal  Reserve  Bank  (^Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Legacy  Bancorp,  Inc.,  Milwaukee, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Legacy  Bank, 
Milwaukee,  Wisconsin  (in  organization). 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  BancFirst  Corporation,  Oklahoma 
aty,  Oklahoma;  to  acquire  100  percent 
of  die  voting  shares  of  Kingfisher 
Bancorp,  Inc.,,  Kingfisher,  Oklahoma, 
and  thereby  indirectly  acquire 
Kingfisher  Bank  and  Trust  Co., 
Kingfisher,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  2, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  98-24076  Filed  9-4-98;  8:45  am] 
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related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  22, 1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  SouthTrust  Corporation, 
Birmingham,  Alabama;  to  engage  de 
novo  through  its  subsidiary,  SouthTrust 
Securities,  Inc.,  Birmingham,  Alabama, 
in  underwriting  and  dealing,  to  a 
limited  extent,  in  certain  private 
ownership  industrial  development 
revenue  bonds;  See  Crestar  Financial 
Corporation,  83  Fed.  Res.  Bull.  512 
(1997);  Bank  South  Corporation,  81  Fed. 
Res.  Bull.  1116  (1995)),  and  certain 
unrated  municipal  revenue  bonds;  See 
Letter  Interpreting  Section  20  Orders,  81 
Fed.  Res.  Bull.  198  (1995);  Mellon  Bank 
Corporation,  81  Fed.  Res.  Bull.  (1995); 
SunTrust  Banks.  Inc.,  81  Fed.  Res.  Bull. 
1137  (1995)). 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  1. 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  96-23969  Filed  9  4  08;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  ttiat  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directiy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Healthy  People  2010  Objectives:  Draft 
for  Public  Comment 

AOBICY:  DHHS/OS/0£fice  of  Public 

Health  and  Science,  Office  of  Disease 

Prevention  and  Health  Promotion 

(ODPHP). 

ACTION:  Call  for  comments  on  the  draft 

national  health  objectives  in  Healthy 

People  2010. 

SUMMARY:  During  the  fall  of  1998,  the 
Department  of  Health  and  Human 
Services  is  soliciting  comments  on 
Healthy  People  2010  Objectives:  Draft 
for  Public  Comment,  which  identifies 
the  national  health  promotion  and 


disease  prevention  objectives  for  the 
next  decade.  Individuals  and 
organizations  are  encouraged  to 
comment  on  the  draft  objectives  in  one 
or  more  of  the  following  three  ways:  (1) 
in  writing,  by  submission  through  the 
mails,  courier  service,  or  the  Internet; 
(2)  in  person,  at  one  of  five  regional 
meetings  scheduled  at  locations  around 
the  country;  (3)  in  person,  at  the  annual 
fall  meeting  of  the  national  Healthy 
People  Consortium. 

DATES:  The  period  for  public  comment 
opens  at  9:00  a.m.  EDT  on  September 
15, 1998,  and  closes  at  5:00  p.m.  EST  on 
December  15, 1998.  Five  regional 
meetings  on  Healthy  People  2010  are 
scheduled  on:  October  5-6  in 
Philadelphia,  PA;  October  21-22  in  New 
Orleans,  LA;  November  5-6  in  Chicago, 
IL;  December  2-3  in  Seattle,  WA;  and 
December  9-10  in  Sacramento,  CA. 
Public  comments  on  the  Healthy  People 
2010  objectives  will  be  accepted  and 
recorded  on  the  second  day  of  each 
meeting.  The  Healthy  People 
Consortium  meeting  is  on  November 
12-13, 1998  in  Washington,  D.C.  at  the 
Capital  Hilton  hotel.  A  public  hearing 
Mrill  be  held  during  the  afternoon  of 
November  13, 1998.  Pre-registration  for 
these  meetings  is  required.  Registration 
forms  and  additional  information  about 
the  meetings  can  be  obtained  by  calling 
1-800-367-4725.  Seating  is  limited.  In 
the  event  that  interpretive  services  for 
the  hearing-impaired  are  required, 
please  indicate  these  special  needs  on 
the  registration  form. 

AVAILABILITY  OF  DRAFT  DOCUMENT:  The 
draft  document  Healthy  People  2010 
Objectives:  Ehvft  for  Public  Comment 
will  be  for  sale  by  the  U.S.  Government 
Printing  Office  as  stock  #017-001- 
00537.  All  orders  must  be  prepaid.  To 
order,  call  (202)  512-1800;  FAX  (202) 
512-2250;  or  send  orders  to — 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh.  PA  15250-7954. 
The  hill  dociunent  and  additional 
background  information  are  also 
available  on  the  Healthy  People  2010 
World  Wide  Web  site,  http:// 
web.health.gov/healthypeople. 

ADDRESSES:  The  mailing  address  for 
written  comments  is:  Attention:  Healthy 
People  2010  Objectives,  Office  of 
Disease  Prevention  and  Health 
Promotion,  Department  of  Health  and 
Human  Services,  Room  738-G  Hubert 
H.  Humphrey  Building,  200 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201.  Comments 
may  also  be  submitted  electronically 
through  the  Healthy  People  2010  World 
Wide  Web  site,  http://web.health.gov/ 
heaithypeople. 
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FOfl  FURTHER  INFORMATION  CONTACT: 
Office  of  Disease  Prevention  and  Health 
Promotion,  Room  738-G  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue.  S.W.,  Washington,  D.C.  20201, 
(202)  205-8583. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1979,  the  Department  of  Health  and 
Human  Services  began  an  initiative 
using  objectives  for  health  promotion 
and  disease  prevention  to  improve  the 
health  of  people  living  in  the  United 
States.  The  first  set  of  national  health 
targets  was  published  in  1979  in 
Healthy  People:  The  Surgeon  General's 
Report  on  Health  Promotion  and  Disease 
Prevention.  This  report  proposed  five 
goals  to  be  achieved  by  1990,  including 
the  reduction  of  mortality  among  foiu- 
different  age  groups  and  the  increase  of 
independence  among  older  adults.  The 
goals  were  supported  by  objectives  that 
were  released  in  1980  with  1990  targets. 
Healthy  People  2000,  the  second  and 
current  national  prevention  initiative, 
reflects  the  progress  and  experience  of 
10  years,  as  well  as  an  ex{>anded  science 
base  and  surveillance  system.  An 
extensive  network  of  voluntary  and 
professional  organizations,  businesses, 
and  individuals  collaborated  in  the 
design  of  the  document's  framework. 
Healthy  People  2000  has  three  broad 
goals— increasing  the  span  of  health  life, 
reducing  health  disparities,  and 
achieving  access  to  clinical  preventive 
services — and  is  organized  into  22 
priority  areas. 

Structure  of  Health  People  2010 

The  Healthy  People  2010  process 
builds  on  Healthy  People  2000.  Two 
overarching  goals  are  proposed:  (1) 
Increase  quality  and  years  of  health  life, 
and  (2)  eliminate  health  disparities.  The 
first  goal  continues  the  year  2000  goal 
and  emphasizes  increasing  the  quality 
and  wellness  of  life  years,  not  just  life 
expectancy.  The  second  goal  expands 
the  year  2000  goal  of  reducing  health 
disparities  by  calling  for  the  elimination 
of  these  disparities.  Select  populations 
are  targeted  in  many  objectives  to 
identify  disparities  in  health  status, 
health  risk,  or  service  delivery.  The 
proposed  focus  areas  are  analogous  to, 
and  for  the  most  part  use  the  same 
names  as,  the  Healthy  People  2000 
priority  areas.  The  term  "focus  area" 


was  chosen  to  avoid  any  implication  of 
prioritization.  New  focus  areas  have 
been  added  in  response  to  changes  in 
health  care  and  public  health  during  the 
last  decade  and  to  anticipated  changes 
in  coming  years.  These  new  focus  areas 
include:  (1)  Access  to  quality  health 
services;  (2)  arthritis,  osteoporosis,  and 
chronic  back  conditions;  (3)  disability 
and  secondary  conditions;  (4)  health 
communication;  (5)  public  health 
infrastructure;  and  (6)  respiratory 
diseases.  The  focus  areas  are  organized 
under  the  headings  "Promote  Healthy 
Behaviors,"  "Promote  Healthy  and  Safe 
Communities,"  "Prevent  and  Reduce 
Diseases  and  Disorders,"  and  "Improve 
Systems  of  Personal  and  Public  Health." 

Objectives  for  Healthy  People  2010 

The  2010  document  has  two  types  of 
objectives,  measurable  and 
developmental.  Measurable  objectives 
provide  direction  for  action.  They  have 
baselines  that  use  reliable  data  derived 
from  ciuTently  established,  nationally 
recognized  data  systems.  Baseline  data 
provide  the  point  from  which  the  target 
for  2010  can  be  set.  Whenever  possible, 
objectives  will  be  measured  with 
national  systems  that  either  build  on,  or 
are  comparable  with,  state  and  local 
data  systems.  An  example  of  a 
measurable  objective  in  the  Maternal, 
Infant,  and  Child  Health  focus  area  is 
"Reduce  the  infant  mortality  rate  to  no 
more  than  5  per  1,000  live  births."  TTie 
most  recent  data  indicate  that. the  infant 
mortality  rate  was  7.6  per  1,000  live 
births  in  1995,  as  recorded  by  National 
Vital  Statistics  System,  the  data  source 
from  the  Centers  for  Disease  Control  and 
Prevention,  National  Center  for  Health 
Statistics. 

Developmental  objectives  describe  a 
desired  outcome  or  improvement  in 
health  status.  However,  current 
surveillance  systems  do  not  provide 
data  to  measure  these  objectives.  The 
purpose  of  developmental  objectives  is 
to  identify  areas  that  are  important  to 
achieving  improved  health  for 
Americans  and  to  stimulate  the 
development  of  data  systems  to  measure 
them.  An  example  of  a  developmental 
objective  is  "Increase  the  proportion  of 
infants  aged  18  months  and  younger 
who  receive  recommended  primary  care 
services  at  appropriated  intervals." 
Baseline  data  to  measure  such  an 
objective  are  not  currently  available. 

Annual  Burden  Estimates 


Purpose  of  Public  Comment 

The  year  2010  goals  and  objectives 
need  to  address  priorities  for  improving 
the  health  of  the  Nation  and  must  be 
meaningful  and  useful  for  many 
stakeholders,  including  the  general 
public.  Comments  on  &e  2010 
objectives  received  by  ODPHP  by  the 
three  ways  identified  above  will  be 
assigned  for  review  to  agencies  of  HHS. 
A  listing  of  these  lead  agencies  is 
contained  in  the  2010  draft  document. 
Public  comments  vrill  be  used  to  refine 
the  draft  2010  document  into  its  final 
form,  which  is  scheduled  for  release  in 
January  2000. 

Dated:  August  25, 1998. 

David  Satcho-, 

Assistant  Secretary  for  Health  and  Surgeon 
General. 

[FR  Doc.  98-23970  Filed  9-4-98;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request  Proposed 
Project 

Title:  Form  OCSE-396A,  Child 
Support  Enforcement  Program  Financial 
Report  and  Form  OCSE-34A,  Child 
Support  Enforcement  Program  Quarterly 
Report  of  Collections. 

OMB  No.:  New. 

Description:  These  forms  are  used  by 
States  to  report  the  expenditures  and  the 
collections  of  child  support  payments 
made  under  Title  TV-D  of  the  Social 
Seciuity  Act  during  each  fiscal  quarter. 
These  forms  also  report  the  semiannual 
budget  estimates  for  the  program  and 
the  portion  of  the  collected  payments  to 
be  distributed  to  the  custodial  parent  or 
to  the  Federal  or  State  governments.  The 
information  is  used  to  calculate 
quarterly  grant  awards,  annual  incentive 
payments  to  the  States,  annual  "hold 
harmless"  payments  and  is  published  in 
an  Annual  Report  to  Congress. 
Respondents  are  limited  to  the 
designated  child  support  enforcement 
agency  in  each  State. 

Respondents:  States. 


Instalment 


396A 


Number  of  re- 
spondents 


54 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den fKXjrs  per 
response 


8 


Total  burden 
hours 


1,728 
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ANNUAL  Burden  Estimates— Continued 


Instrument 


34A 


Number  of  re- 
sporxjents 


54 


Numt}er  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


8 


Total  burden 

hours 


1.728 


Estimated  Total  Annual  Burden 
Hours:  3,456. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
conunents  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  September  1, 1998. 
Bob  Sargis, 

Reports  Clearance  Officer. 
IFR  Doc.  98-23973  Filed  9-4-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request;  Proposed 
Project 

Title:  Emergency  TANF  Data  Report 
(ACF-198). 

ANNUAL  Burden  Estimates 


OMB  No.:  0970-0164. 

Description:  This  information  is  being 
collected  to  meet  the  statutory 
requirements  of  section  411  of  the 
Social  Seciuity  Act.  It  consists  of 
disaggregated  and  aggregated 
demographic  and  program  information 
that  will  be  used  to  determine 
participation  rates,  performance  awards, 
and  other  statutorily  required  indicators 
for  the  Temporary  Assistance  for  Needy 
Families  (TANF)  program.  OMB 
previously  approved  this  data  collection 
through  September  30, 1998.  We  are 
now  requesting  an  extension  through 
March  31,  2000,  in  order  to  maintain 
continuity  of  data  collection. 

Respondents:  State,  Local  or  Tribal 
Government. 


-    Instrument 

Number  of  re- 
spofxjents 

Number  of  re-' 
sportsesper 
respondent 

Average  txjr- 

den  hours  per 

response 

Total  burden 
hours 

ACF-198 

54 

4 

451 

97.416 

Estimated  Total  Annual  Biuden 
Hours:  97,416. 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  conunent 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW, 
Washington.  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  September  2, 1998. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  98-24017  Filed  9-4-98;  8:45  am) 

BILUNO  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98F-0730] 

Keller  and  Heckman  LLP;  Filing  of 
Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Keller  and  Heckman  LLP,  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
change  the  density  specifications  for 
ethylene-maleic  anhydride  copolymers 
intended  for  use  in  contact  with  food. 
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FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215).  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
peUtion  (FAP  8B4623)  has  been  filed  by 
Keller  and  Heckman  LLP,  1001  G  St. 
NW.,  suite  500  West,  Washington.  DC 
20001.  The  petition  proposes  to  amend 
the  food  additive  regulations  in 
§  177.1520  Olefin  polymers  (21  CFR 
177.1520)  to  change  the  density 
specifications  fi-om  "0.92  to  0.94"  to 
"0.92  or  greater"  for  ethylene-maleic 
anhydride  copolymers  intended  for  use 
in  contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  August  21, 1998. 
George  H.  Pauli, 

Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  98-23960  Filed  9-4-98;  8:45  am) 

WLUNQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Antl-lnfective  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Mime  of  Committee:  Anti-Infective 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  15  and  16. 1998.  8  a.m. 
to  5  p.m. 

Location:  Holiday  Inn — Silver  Spring, 
Kennedy  Grand  Ballroom,  8777  Georgia 
Ave.,  Silver  Spring,  MD. 

Contact  Person:  Ermona  B. 
McGoodwin,  Center  for  Drug  Evaluation 
and  Research  (HFD-21),  Food  and  Drug 


Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827-7001,  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12530.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss 
the  development  of  drug  products  for 
resistant  bacteria,  including  selective 
spectrum  agents. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  9, 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  1:30  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  presentations 
should  notify  the  contact  person  before 
October  9, 1998,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  1. 1998. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  98-24003  Filed  9-4-98;  8:45  ami 

BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Dental  Plaque  Sut>committee  of  the 
Nonprescription  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Dental  Plaque 
Subcommittee  of  the  Nonprescription 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  22  and  23, 1998,  8:30 
a.m.  to  5  p.m. 


Location:  Town  Center  Hotel,  The 
Maryland  Ballroom,  8727  Colesville  Rd., 
Silver  Spring,  MD. 

Contact  Person:  Robert  L.  Sherman  or 
Stephanie  A.  Mason,  Center  for  Drug 
Evaluation  and  Research  (HFD-560). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD,  301-827- 
5191,  or  FDA  Advisory  Committee 
Information  Line,  l-aoO-741-8138 
(301-443-0572  in  the  Washington.  DC 
area),  code  12541.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  subcommittee  wrill 
discuss:  (1)  The  safety  and  efficacy  of 
the  combination  of  triclosan  and  zinc 
citrate  and  vote  on  the  combination  of 
zinc  chloride,  sodiimi  citrate,  hydrogen 
peroxide  and  sodium  lauryl  sulfate;  (2) 
professional  labeling  for  over-the- 
coimter  (OTC)  antiplaque-antigingivitis 
drug  products;  and  (3)  the  elements  of 
their  recommendations  concerning  OTC 
antiplaque-antigingivitis  drug  products, 
which  will  continue  on  October  23, 
1998. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  15, 1998.  Oral 
presentations  bom  the  public  will  be 
scheduled  on  October  22  between 
approximately  11  a.m.  and  12  m.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  October  15, 1998. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  1, 1998. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 
(FR  Doc.  98-24002  Filed  9-4-98;  8:45  am) 
ULUNQ  COOE  4160-01-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  98O-0340] 

Draft  Guidance  for  Industry:  Use  of 
Antibiotic  Resistance  Marker  Genes  in 
Transgenic  Plants;  Report  and 
Guidance  for  Industry;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoxmcing  the 
availability  of  a  draft  guidsmce  entitled 
"Use  of  Antibiotic  Resistance  Marker 
Genes  in  Transgenic  Plants:  Guidance 
for  Industry"  (the  draft  guidance)  and 
report  entitled  "Report  on  Consultations 
Regarding  Use  of  Antibiotic  Resistance 
Marker  Genes  In  Transgenic  Plants." 
The  report  summarizes  FDA's  recent 
consultations  with  outside  experts  on 
the  use  of  antibiotic  resistance  marker 
genes  in  transgenic  plants.  The  draft 
guidance  is  intended  to  provide 
information  to  crop  developers  that  will 
assist  them  on  the  use  of  antibiotic 
resistance  marker  genes  in  the 
development  of  transgenic  plants.  In 
accordance  with  FDA's  good  guidance  • 
practices  (GGP's)  for  Level  1  guidance, 
the  agency  is  making  the  draft  guidance 
available  for  public  comment.  The 
agency  is  also  making  the  report 
available  for  public  comment. 
DATES:  Written  comments  by  December 
7. 1998. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guidance  and  report  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville, 
MD  20852.  Submit  wrritten  requests  for 
single  copies  of  the  draft  guidance  and 
report  to  the  Division  of  Product  Policy 
(HFS-206).  Center  for  Food  Safety  and 
Applied  Nutrition.  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance,  report, 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  human  food  issues:  Nega 
Beru,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration,  200  C  St. 


SW.,  Washington.  DC  20204,  202- 
418-3097. 

Regarding  animal  feed  issues:  William 
D.  Price,  Center  for  Veterinary 
Medicine  (HFV-200).  Food  and 
Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-827- 
6652. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  29, 1992  (57  FR 
22984).  FDA  published  a  notice  on  a 
policy  statement  (the  1992  policy) 
regarding  foods  derived  from  new  plant 
varieties,  including  those  derived  using 
genetic  engineering  techniques.  In  the 
1992  policy  statement,  FDA  specifically 
discussed  antibiotic  resistance 
selectable  marker  genes  and  noted  that 
both  the  antibiotic  resistance  gene  and 
the  enzyme  encoded  by  the  gene,  unless 
removed,  are  expected  to  be  present  in 
foods  derived  fi'om  plants  developed 
using  the  markers.  The  agency 
acknowledged  that,  when  present  in 
food,  enzymes  that  are  encoded  by 
selectable  marker  genes  and  that 
inactivate  certain  clinically  useful 
antibiotics  theoretically  might  reduce 
the  therapeutic  efficacy  of  antibiotics 
administered  orally.  Accordingly,  FDA 
believes  that  it  is  important  to  evaluate 
such  concerns  with  respect  to 
commercial  use  of  antibiotic  resistance 
marker  genes  in  food,  especially  those 
marker  genes  that  will  be  widely  used. 
In  addition,  the  agency  also  believes 
that  it  is  important  to  consider  the 
possibility  that  resistance  to  antibiotics 
in  microorganisms  has  the  potential  to 
spread  through  horizontal  transfer  of 
antibiotic  resistance  marker  genes  from 
plants  (59  FR  26700,  May  23. 1994). 
This  second  consideration  was  reflected 
in  FDA's  evaluation  of  the  safety  of  the 
use  of  the  kanamycin  resistance  [kaif) 
gene  product,  aminoglycoside  3'- 
phosphotransferase  II  (APH(3')II,  also 
known  as  neomycin  phosphotransferase 
n  or  nptn)  when  the  agency  amended 
the  food  additive  regulations  to  permit 
the  use  of  APH(3')II  in  the  development 
of  transgenic  tomato,  cotton,  and  oilseed 
rape. 

FDA  received  several  comments  from 
the  public  regarding  the  use  of  antibiotic 
resistance  marker  genes  in  transgenic 
plants  in  response  to  the  1992  policy, 
and  in  response  to  the  agency's 
solicitation  for  comment  regarding  the 
request  of  Calgene.  Inc.,  for  an  advisory 
opinion  on  the  use  of  the  kan'  gene  as 
a  selectable  marker  in  the  development 
of  transgenic  tomatoes  (56  FR  20004. 
May  1. 1991).  FDA  responded  to  these 
comments  when  it  issued  the  final  rule 
permitting  the  use  of  APH(3')n  in  the 
development  of  transgenic  tomatoes. 


oilseed  rape,  and  cotton  (59  FR  26700  at 
26706). 

Since  FDA's  decision  approving  the 
use  of  the  APH(3')n  in  the  development 
of  transgenic  tomatoes,  cotton,  and 
oilseed  rape,  the  agency  has  continued 
to  receive  inquiries  from  crop 
developers  as  well  as  from  the  public 
regarding  the  safety  and  regulatory 
status  of  antibiotic  resistance  marker 
genes.  Therefore,  FDA  sought  to  develop 
sound  scientific  principles  regarding  the 
safety  of  the  use  of  antibiotic  resistance 
marker  genes  in  the  development  of 
transgenic  plants  intended  for  food  use 
so  as  to  provide  soimd  scientific 
guidance  to  crop  developers  regarding 
3ie  safe  use  of  antibiotic  resistance 
marker  genes.  Toward  this  end,  FDA 
undertook  several  consultations  Mrith 
outside  experts  having  expertise  in 
relevant  fields  including  gene  transfer 
and  antibiotic  resistance.  The  purpose 
of  the  consultations  was  to  determine 
whether  circumstances  exist  under 
which  FDA  should  recommend  that  a 
given  antibiotic  resistance  gene  not  be 
used  in  crops  intended  for  food  use,  and 
if  so,  to  delineate  the  nature  of  those 
circumstances. 

A  team  of  scientists  bom  FDA's 
Center  for  Food  Safety  and  Applied 
Nutrition,  Center  for  Veterinary 
Medicine,  and  Center  for  Drug 
Evaluation  and  Research  held  separate 
consultations  with  each  expert. 
Following  completion  of  all  of  the 
consultations,  FDA  prepared  a  report 
simnmarizing  the  discussions  in  each 
consultation.  The  report  is  entitled 
"Report  on  Consultations  Regarding  Use 
of  Antibiotic  Resistance  Marker  Genes 
In  Transgenic  Plants."  The  agency  is  by 
this  notice  making  this  report  available 
for  comment. 

In  order  to  facilitate  the  consultations, 
the  agency  developed  several  questions 
to  form  the  basis  of  the  discussions  with 
the  outside  experts.  These  questions, 
enumerated  in  the  report,  were  not 
intended  to  be  exhaustive  but  rather  to 
initiate  the  discussions  with  the  experts. 
The  agency  is  aware  that  there  may  be 
relevant  issues  not  covered  by  these 
questions,  e.g..  the  likelihood  of  a 
mutation  in  a  given  antibiotic  resistance 
gene  giving  rise  to  resistance  to  another 
antibiotic.  In  commenting  on  the  draft 
guidance  and  report,  the  agency 
encourages  comments  on  issues  that 
may  have  not  been  covered. 

With  this  notice.  FDA  is  aimouncing— 
the  availability  of  the  draft  guidance. 
The  draft  guidance  represents  the 
agency's  current  thinking  on  the  use  of 
antibiotic  resistance  marker  genes  in 
transgenic  plants.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
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public.  An  alternative  approach  may  be 
used  if  such  an  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both.  The  draft  guidance 
is  being  distributed  for  comment 
purposes  in  accordance  with  FDA's 
GGP's  (62  FR  8961,  February  27, 1997); 
the  draft  guidance  has  been  designated 
as  Level  1  guidance. 

Interested  persons  may,  on  or  before 
December  7, 1998,  submit  written 
comments  regarding  the  draft  guidance 
and  report  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  and  requests  for  copies 
are  to  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance,  report,  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  After 
consideration  of  any  comments  received 
in  response  to  this  notice,  FDA  will 
revise  the  draft  guidance  as  appropriate 
and  will  announce  its  availability  In  the 
Federal  Register. 

An  electronic  version  of  the  draft 
guidance  and  report  are  available  on  the 
Internet  using  the  World  Wide  Web 
(WWW)  at  http://vm.cfsan.fda.gov 
under  the  heading  "Biotechnology." 

Dated:  August  28, 1998. 
William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

(PR  Doc.  98-24072  Filed  0  4  98;  8:45  am] 

BILUNO  COOC  41M-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-1045-N] 

RiN0938-AJ16 

Medicare  Program:  Request  for  PUblic 
Comments  on  Implementation  of  Risk 
Adjusted  Payment  for  the 
Medicares-Choice  Program  and 
Announcement  of  Public  Meeting 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Solicitation  of  comments; 
announcement  of  meeting. 

SUMMARY:  This  notice  solicits  further 
public  comments  on  issues  related  to 
the  implementation  of  risk  adjusted 
payment  for  Medicare+Choice 
organizations.  Section  1853(a)(3)  of  the 
Social  Security  Act  (the  Act)  requires 
the  Secretary  to  implement  a  risk 
adjustment  methodology  that  accounts 
for  variation  in  per  capita  costs  based  on 


health  status  and  demographic  factors 
for  payments  no  later  than  January  1, 
2000.  The  methodology  is  to  apply 
uniformly  to  all  Medicare-t-Choice  plans. 
This  notice  outlines  our  proposed 
approach  to  implementing  risk  adjusted 
payment. 

In  order  to  carry  out  risk  adjustment, 
section  1853(a)(3)  of  the  Act  also 
requires  Medicare-t-Choice 
organizations,  as  well  as  other 
organizations  with  risk  sharing 
contracts,  to  submit  encounter  data. 
Inpatient  hospital  data  are  required  for 
discharges  on  or  after  July  1, 1997. 
Other  data,  as  the  Secretary  deems 
necessary,  may  be  required  beginning 
July  1998. 

The  Medicare-t-Choice  interim  final 
rule  published  on  June  26, 1998  (63  FR 
34968)  describes  the  general  process  for 
the  collection  of  encounter  data.  We 
also  included  a  schedule  for  the 
collection  of  additional  encounter  data. 
Physician,  outpatient  hospital,  skilled 
nursing  facility,  and  home  health  data 
will  be  collected  no  earlier  than  October 
1, 1999,  and  all  other  data  we  deem 
necessary  no  earlier  than  October  1, 
2000.  Given  any  start  date, 
comprehensive  risk  adjustment  vtrlU  be 
made  about  three  years  after  the  year  of 
initial  collection  of  outpatient  hospital 
and  physician  encounter  data. 
Comments  on  the  process  for  encounter 
data  collection  are  requested  in  that 
interim  final  rule.  We  intend  to  consider 
comments  received  in  response  to  this 
solicitation  as  we  develop  the  final 
methodology  for  implementation  of  risk 
adjustment. 

This  notice  also  informs  the  public  of 
a  meeting  on  September  17, 1998,  to 
discuss  risk  adjustment  and  the 
collection  of  encounter  data.  The 
meeting  will  be  held  at  the  Health  Care 
Financing  Administration  headquarters, 
located  at  7500  Security  Boulevard, 
Baltimore,  MD,  beginning  at  8:30  a.m. 
Additional  materials  on  the  risk 
adjustment  model  will  be  available  on 
or  after  October  15, 1998,  and  may  be 
requested  in  wrriting  from  Chapin 
Wilson,  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  200  Independence 
Avenue,  S.W..  Room  435-H, 
Washington,  DC  20201. 

DATES:  We  request  that  comments  be 
submitted  on  or  before  October  6, 1998. 

ADDRESSES:  Mall  written  domments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
1045-N,  P.O.  Box  26688,  Baltimore,  MD 
21207. 


If  you  prefer  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 

Room  C5-09-26,  7500  Security 
Boulevard,  Baltimore.  MD  21244- 
1850 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1045-N.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone  (202)  686-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Tudor,  (410)  786-6499. 

SUPPt^MENTARY  INFORMATION: 

L  Background 

Since  1985,  Medicare  payments  to 
risk  contracting  Health  Maintenance 
Organizations  (HMOs)  for  aged  and 
disabled  beneficiaries  living  in  a  given 
coimty  have  been  based  on  actuarial 
estimates  of  the  per  capita  cost  Medicare 
incurs  paying  claims  on  a  fee-for-service 
(FFS)  basis  in  that  county.  (Medicare's 
costs  in  paying  claims  for  beneficiaries 
with  end-stage  renal  disease  are  not 
considered  in  these  county  estimates, 
but  are  treated  separately  on  a  statewide 
basis.)  These  coimty  estimates  have 
been  adjusted  for  the  demographic 
composition  of  that  county  (age,  gender, 
Medicaid  eligibility  status,  and 
Institutional  status)  in  order  to  produce 
a  figure  representing  the  costs  that 
would  be  Incurred  by  Medicare  on 
behalf  of  an  average  Medicare 
beneficiary  in  the  coimty.  These  county 
per  capita  payment  rates,  adjusted  for 
the  average  beneficiary,  have  been 
published  annually  as  the  county  rate 
book.  Prior  to  January  1998,  actual 
payments  for  a  given  HMO  enrollee 
were  based  on  this  county  rate  book 
amount,  adjusted  by  demographic 
factors  associated  with  each  enrollee. 
Again,  the  demographic  factors  have 
been  age,  gender,  Medicaid  efiglbility, 
and  institutional  status.  This 
methodology  is  known  as  the  "Adjusted 
Average  Per  Capita  Cost"  (AAPCC) 
methodology,  and  HMOs  with  Medicare 
contracts  under  section  1876  of  the 
Social  Security  Act  (the  Act)  were  paid 
on  this  basis  between  1985  and  1997. 
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In  enacting  the  new  Part  C  of  Title 
XVIII  to  create  the  Medicare-fChoice 
prognmitthe  Congress  provided,  a  new 
section  1853  of  the  Act,  for  a  new 
methodology  for  paying  organizations 
that  enter  into  Medicare-»-Choice 
contracts.  Under  this  new  methodology, 
the  equivalent  of  the  above-described 
county  rate  book  (that  is,  the  county- 
wide  amount  that  is  adjusted  by  an 
individual  enrollee's  demographic 
status  to  determine  the  final  payment 
amount)  is  based  on  the  greatest  of  three 
amounts.  The  first  amount  is  a  new 
blended  payment  rate  methodology  that 
would  combine  the  area  specific 
amounts  with  national  data  and  would 
be  subject  to  other  adjustments.  The 
second  amount  is  a  new  minimum 
specified  rate  amount  (for  example, 
$367  per  month  per  enrollee  in  1998). 
The  third  amoimt  is  based  on  a  2 
percent  increase  over  the  prior  year's 
rates,  with  the  rate  book  for  1997 
saving  as  the  baseline.  As  in  the  case 
of  the  AAPCC  methodology  described 
above,  the  county  rates  under  section 
1853  of  the  Act,  are  adjusted  for  the 
demographic  status  of  each  enrollee. 

Under  section  1876(k)(3)  of  the  Act, 
the  new  Medlcare-f  Choice  payment 
methodology  under  section  1853  of  the 
Act  applies  to  existing  HMO  contracts 
imder  section  1876  for  1998,  and  to 
Medicare-t-Choice  plans  beginning  in 
1999. 

Section  1853(a)(3)  of  the  Act  requires 
the  Secretary  to  develop  and  implement 
a  new  risk  adjustment  methodology  to 
be  used  to  adjust  the  county-wide  rates 
under  section  1853  of  the  Act  to  reflect 
the  expected  relative  health  status  of 
each  enrollee.  This  new  methodology, 
which  must  be  implemented  by  January 
1. 2000,  would  replace  the  current 
method  of  adjusting  county-wide  rates 
based  on  the  four  demographic  factors 
of  age,  gender,  Medicaid  eligibility,  and 
institutional  status.  The  goal  is  to  pay 
Medicare-t-Choice  organizations  based 
on  better  estimates  of  health  care  costs 
of  the  population  they  enroll  (relative  to 
the  FFS  population). 

While  the  Medicare-t-Choice 
legislation  mandates  the 
Implementation  of  risk  adjustment  in 
general,  the  legislation  provides  the 
Secretary  with  broad  discretion  to 
develop  a  risk  adjustment  methodology 
that  would  "account  for  variations  in 
per  capita  costs  based  on  health  status 
and  other  demographic  factors." 
Because  Medicare-t-Choice  legislation 
does  not  allow  for  the  collection  of  any 
data  other  than  inpatient  hospital  data 
(in  the  near  term),  we  are  constrained 
initially  to  using  a  model  that  requires 
only  inpatient  data.  We  are  currently 
receiving  these  data.  In  previous  public 


meetings  on  encounter  data 
requirements,  organizations  have  been 
briefed  on  the  Principal  Inpatient 
Diagnostic  Cost  Group  (PIP-DCG). 
created  by  HHS-sponsored  researchers 
at  Health  Economics  Research,  Inc.,  and 
Boston  and  Brandeis.  This  is  the  only 
risk  adjuster  model  that  has  been 
developed  to  run  solely  on  inpatient 
data.  TTie  model  was  recently  updated 
using  1995  and  1996  Medicare  data. 

The  remainder  of  this  notice  outlines 
our  proposed  approach  for 
implementation  of  risk  adjusted 
payments  on  January  1,  2000,  discussing 
both  the  risk  adjustment  methodology 
and  the  proposed  risk  adjustment 
payment  model.  In  the  development  of 
all  risk  adjustment  payment  models, 
there  are  two  tasks  that  must  be 
performed:  (1)  The  estimation  of  the  risk 
adjustment  model,  and  (2)  application 
of  the  risk  adjustment  model  to  a 
payment  system.  The  estimation  of  the 
PIP-DCG  model  is  described  first. 

A.  The  Principal  In-Patient  Diagnostic 
Cost  Group  (PIP-DCG)  Model 

In  constructing  a  risk  adjustment 
model,  it  is  important  to  determine 
which  set  of  conditions  should  be  used 
to  adjust  payments.  Under  the  current 
payment  system,  all  enrollees  are  placed 
in  a  base  group  paid  according  to 
demographic  chJaracteristics.  In  this  risk 
adjustment  system,  all  conditions  that 
appear  as  inpatient  principal  diagnoses 
are  candidates  for  adjusting  payments. 
The  base  payment  category  decreases  as 
more  conditions  are  placed  into  separate 
disease  groups.  Because  an  inpatient 
hospital-based  system  depends  on  a 
person's  site  of  service,  only  a  subset  of 
conditions  should  be  recognized  for 
changing  payments.  That  is,  the  system 
should  recognize  admissions  for  which 
inpatient  care  is  most  frequently 
appropriate.  For  example,  admissions 
for  diseases  most  commonly  treated  on 
an  outpatient  basis  should  remain  in  the 
base  group  and  should  not  be  used  for 
adjustment. 

The  PIP-EXHG  model  was  estimated 
using  diagnostic  information  for 
Medicare  FFS  enrollees  firom  inpatient 
hospital  stays  during  calendar  year 
1995.  The  sample  used  in  the  estimation 
analyses  consisted  of  individuals 
Included  in  the  5-percent  sample  of 
Medicare  beneficiaries  who  were  alive 
and  enrolled  in  Medicare  during  all  of 
1995.  and  on  January  1, 1996. 
Beneficiaries  with  certain  characteristics 
(for  example,  HMO  enrollees  and  end- 
stage  renal  disease  enrollees,  new 
M^care  eligibles  in  1996)  were 
excluded  from  the  analyses.  In  gener^, 
these  exclusions  were  made  to  increase 
confidence  that  a  complete  set  of 


Medicare  claims  for  each  beneficiary  in 
the  sample  data  set  was  included  in  the 
model  development.  The  final 
estimation  data  set  included  1.4  million 
Medicare  beneficiaries. 

While  the  PIP-DCG  model  uses  only 
Inpatient  diagnoses  in  creating  the  risk 
adjustment  classification  system,  the 
model  predicts  total  expected  costs  for 
the  following  year  across  multiple  sites 
of  services.  Continently,  all  Medicare 
expenditures,  other  than  those  for 
hospice  care,  were  Included  in  the 
calculation.  Medicare  expenditures  for 
hospice  care  were  not  included  because 
Medicare-t-Choice  organizations  are  not 
responsible  for  hospice  care.  The  model 
was  estimated  assuming  no  time  lag 
between  the  base  year  (diagnostic 
information)  and  the  predicted 
expenditures;  that  is.  calendar  year  1995 
beneficiary  diagnoses  were  used  to 
predict  calendar  year  1996 
expenditures. 

1.  From  Diagnosis  Groups  (DxGroups)  to 
PIP-DCGs 

The  risk  adjustment  model  estimation 
process  begins  with  a  classification 
system,  forming  the  inherent  logic  of  the 
model.  For  the  PIP-DCG  model, 
diagnoses  are  classified  into  DxGroups 
based  on  the  principal  inpatient 
diagnosis.  The  DxGroups  comprise  an 
exhaustive  classification  of  all  valid 
International  Classification  of  Diseases, 
Ninth  Revision,  Clinical  Modification 
(ICD-9-CM)  diagnostic  codes.  For 
example,  DxGroup  1,  Central  Nervous 
System  Infections,  includes  ICD-9-CM 
diagnostic  codes  for  such  conditions  as  - 
encephalitis  and  meningitis.  The 
primary  criteria  in  forming  the 
DxGroups  were  clinical  coherence  and 
an  adequate  sample  size  to  estimate 
average  expenditures.  Beneficiaries  with 
multiple  different  inpatient  diagnoses 
could  have  multiple  hospital  stays,  and 
would  initially  be  placed  in  multiple 
DxGroups. 

Next,  DxGroups  were  aggregated  into 
payment  groups,  or  PIP-DCGs,  using  a 
sorting  algorithm  that  ranked  DxGroups 
based  on  1996  actual  expenditures.  For 
example,  DxGroup  7  (Metastatic  Cancer 
with  a  mean  future  expenditure  of 
$26,331)  was  placed  in  PIP-DCG  26. 
Highest  expenditure  DxGroups  were 
grouped  into  the  "highest"  PIP-DCG. 
Once  beneficiaries  with  the  highest 
costs  were  placed  into  a  DxGroup,  those 
beneficiaries  and  all  their  associated 
expenditures  were  removed  from  the 
data  for  other  DxGroups  and  then  the 
DxGroups  were  re-ranked.  The 
DxGroups  with  the  next  most  costly 
diagnoses  were  grouped  into  the  next 
highest  numbered  PIP-DCG,  and  those 
beneficiaries  were  removed  from  the 
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remaining  DxGroups.  The  process  was 
repeated  until  each  beneficiary  and  his 
or  her  expenditures  were  assigned  to  a 
single  PIP-DCG  group.  BeneHciahes 
with  multiple  inpatient  diagnoses  were 
placed  in  their  highest  expenditure  PIP- 
DCG  RTOUp. 

In  this  way.  each  PIP-DCG  group  was 
defined  according  to  average  total 
expenditures  for  beneficiaries  with 
inpatient  diagnoses,  categorized  and 
sorted  using  the  DxGroups  rather  than 
diagnosis  by  diagnosis.  Based  upon  this 
sorting  algorithm,  more  than  20  initial 
PIP-DCGs  were  defined.  Lower  average 
expenditure  PIP-DCG  groups  had  lower 
cost  ranges  (or  intervals),  while  the 
highest  average  expenditure  PIP-DCG 
groups  had  wider  ranges.' 

2.  Modifications  to  the  PIP-DCG  Model 

After  the  initial  sorting  of  DxGroups 
into  PIP-DCG  groups  was  complete,  a 
clinical  panel  reviewed  the  placement 
of  the  DxGroups  and  their  resulting 
predicted  expenditures,  to  determine 
the  appropriateness  of  their  application 
in  a  payment  model.  Through  this 
process,  75  DxGroups  (covering  about 
Va  of  the  admissions)  were  identified  as: 
(1)  Representing  only  a  minor  or 
transitory  disease  or  disorder,  not 
clinically  likely  to  result  in  significant 
future  medical  costs,  (2)  rarely  the  main 
cause  of  an  inpatient  stay,  or  (3)  vague 
or  ambiguous.  These  groups,  as 
recommended  by  the  clinical  panel, 
were  identified  as  those  most  likely  to 
result  in  inconsistent  or  inappropriate 
reimbursements  and  were  placed  (with 
their  associated  expenditures)  in  the 
base  payment  category  (for  which  the 
payment  is  a  function  of  demographic 
factors).  Examples  of  these  groups 
include  the  DxGroup  for  fluid/ 
electrolyte  disorders  and  malnutrition. 
Though  the  treatment  for  individuals 
with  this  diagnoses  are  often  quite 
costly  in  the  following  year,  the 
diagnosis  is  clinically  vague  and, 
therefore,  represented  a  likely  target  for 
coding  "creep."  The  clinical  panel 
concluded  that  many  of  the  sickest 
individuals  with  this  diagnosis  were 
likely  to  have  another  hospitalization 


>  The  PIP-DCG  groupings  were  further  refined 
using  a  number  of  criteria.  First,  each  original  PIP- 
DCG  group  remained  in  the  final  payment  model 
only  if  it  contained  at  least  1,000  beneficiaries  from 
the  original  sample;  this  minimum  sample  size  was 
defined  to  assure  stability  of  estimated  payments  in 
the  final  model.  If  sample  sizes  were  smaller  than 
1,000,  the  potential  PIP-DCG  was  expanded  to 
include  DxGroups  with  average  expenditures  in  the 
next  lower  range  until  the  sample  size  criteria  was 
satisfied.  If  at  any  time  during  the  sorting  algorithm 
a  DxGroup  had  fewer  than  50  beneficiaries  assigned 
to  it,  it  was  assigned  to  the  base  payment  category. 
This  base  payment  category  also  included  all 
beneficiaries  (and  expenditures)  for  whom  there 
was  no  inpatient  diagnosis  during  1995. 


that  would  trigger  appropriate  increased 
reimbursements.  Then,  the  remaining 
DxGroups  were  resorted  and  placed  into 
revised  DCGs  for  the  payment  model.  A 
total  of  10  PIP-DCGs  (above  the  base 
payment  category)  are  included  in  the 
current  model. 

As  a  second  strategy  to  ensure 
consistent  and  appropriate  payment 
levels,  beneficiary  diagnoses  reported  as 
a  result  of  a  short  hospital  stay  (1  day 
or  less)  were  left  in  the  base  payment 
category.  Since  the  majority  of  1-day 
stays  are  for  diagnoses  already  assigned 
to  the  base  group,  the  effect  on  payment 
is  small.  Also,  short  stays  are  often 
indicative  of  less  serious,  and,  hence, 
less  costly  cases.  It  is  important  to  note 
that  these  modifications  do  not  mean 
that  these  expenditures  have  been 
excluded  from  the  model.  Rather,  the 
payments  associated  with  these  diseases 
are  captured  in  increased  payments  for 
the  base  payment  category,  where  the 
majority  of  enrollees  are  paid  based  on 
demographic  factors. 

Under  the  proposed  PIP-DCG  model, 
beneficiaries  who  are  hospitalized  for 
chemotherapy  (V58.1  and  V66.2)  were 
treated  as  exceptions.  These  codes  are 
indicators  of  a  treatment  method,  rather 
than  a  particular  disease.  Recognizing, 
however,  that  Medicare's  current 
inpatient  coding  rules  require  that  the 
diagnoses  for  beneficiaries  who  are 
hospitalized  for  chemotherapy  must  be 
coded  using  these  V-codes  as  the 
principal  diagnoses,  the  most 
appropriate  PIP-EX^G  group  for  these 
beneficiaries  would  be  assigned  based 
on  the  type  of  cancer,  using  a  secondary 
diagnosis.  A  model  will  bie  estimated 
that  uses  secondary  diagnoses  to 
determine  risk  scores  for  hospitalized 
beneficiaries  that  were  assigned 
chemotherapy  V-codes  (as  defined 
above).  This  modification  could  be 
made  for  payment  in  calendar  year 
2000.  The  model  described  in  this 
notice  has  left  these  admissions  in  the 
base  group. 

3.  Addition  of  Demographic  and  Other 
Factors 

The  next  phase  in  the  estimation  of 
the  model  was  the  creation  of 
demographic  variables  (age,  sex,  and 
disability  status)  for  the  PIP-DCG 
groups.  In  this  phase  of  the  calibration, 
24  age  and  sex  groupings  were  created. 
Separate  groupings  were  created  for 
males  and  females,  by  5-year  age 
increments,  except  where  numbers  were 
too  small  to  get  good  estimates  (that  is, 
age  group  0  through  34  and  greater  than 
94  for  males  and  females). 

Separate  parameters  were  also 
included  to  estimate  the  unique  cost 
effects  of  whether  an  aged  beneficiary 


was  formerly  eligible  because  of  a 
disability,  and  whether  an  aged  or 
disabled  beneficiary  is  eligible  for 
Medicaid.  The  estimated  adjustments 
for  the  demographic  categories  are  the 
same  irrespective  of  which  PIP-DCG  an 
enrollee  falls  into.  The  Medicaid 
adjustment,  however,  depends  on  a 
person's  status  as  aged  or  disabled. 

New  enrollees  to  Medicare,  for  whom 
there  are  no  claims  history,  will  be 
assigned  a  score  based  on  a  separate 
HCFA  analysis  of  actual  new  enrollee 
expenditures.  At  this  time,  a  separate 
parameter  is  not  anticipated  for  the 
institutionalized  because  institutional 
status  is  not  needed  as  an  indicator  of 
high  Medicare  utilization.  Under  the 
demographically  adjusted  system, 
institutional  status  was  an  indicator  of 
a  beneficiary  with  relatively  poor  health 
status.  It,  therefore,  increased  payments 
over  the  age  and  sex  based  amounts. 
The  risk  adjuster  model  has  health 
status  measures  built  in,  and  on  the 
average,  compensates  for  poor  health 
status.  In  fact,  preliminary  estimates 
indicate  that  after  accounting  for 
inpatient  hospital  admissions,  the 
institutional  adjustment  would  be 
negative.  Adjustments  for  the  working- 
aged  will  be  made  in  a  manner  similar 
to  the  current  system.  As  a  last  step 
during  the  estimation,  expenditures 
were  adjusted  to  create  an  estimate  of 
aimual  payments  as  if  each  beneficiary 
had  been  alive  and  enrolled  for  the 
entire  year.  This  is  equivalent  to  an 
expenditure  per  month  measure. 
Estimatioi;  of  the  incremental  costs 
associated  with  each  of  the  variables  (for 
example,  demographics,  DCGs)  was 
made  by  the  linear  regression  technique, 
which  takes  account  of  all  the  variables 
that  apply  to  an  individual. 

4.  The  Current  PIP-DCG  Model 

The  current  PIP-DCG  model  contains 
a  total  of  37  parameters  (10  PIP-DCGs 
and  27  demographic  or  Medicaid 
factors).  The  model  will  continue  to  be 
refined  over  the  next  few  months.  While 
there  are  a  number  of  ways  to  assess  the 
"accuracy"  of  the  model,  payment  for 
different  groups  of  beneficiaries  is 
improved  with  risk  adjustment 
compared  to  the  application  of  a 
demographic  only  model.  Preliminary 
coefficients  for  the  PIP-DCG  model  are 
presented  in  Table  1.  The  current 
placements  of  DxGroups  into  PIP-DCG 
groups  are  shown  in  Table  2.  The  next 
section  of  this  notice  details  how  we  are 
proposing  to  use  the  PIP-DCG  model  in 
the  Medicare+Choice  payment  system 
as  of  January  1,  2000. 
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B.  Proposed  Payment  System 
Application  of  the  PIP-DCG  Model 

In  its  basic  form,  the  PIP-DCG  model 
is  an  algorithm  that  uses  base  year 
inpatient  diagnoses,  along  with 
demographic  factors  and  Medicaid 
eligibility,  to  predict  total  health 
spending  in  the  following  year.  In 
applying  the  PIP-DCG  model  to  risk 
adjusted  payments  for  the 
Medicare+Choice  program,  however,  the 
model  will  be  used  to  determine  relative 
risk  scores.  These  relative  risk  scores 
will  be  used,  in  place  of  the  current 
demographic  factors,  to  adjust  county 
rate  book  payments  for  the  relative 
health  status  of  the  individual  enrollee. 

1.  Estimating  Beneficiary  Relative  Risk 
Factors 

The  PIP-DCG  model  was  developed 
to  be  "additive",  meaning  that 
incremental  dollars  are  added  together 
based  on  each  beneficiary's 
characteristics.  Referring  to  Table  3,  the 
following  examples  illustrate  how  the 
PIP-DCG  model  will  be  used  for 
estimating  relative  risk  factors. 

A  beneficiary  is  placed  in  a  PIP-DCG 
group,  based  on  inpatient  diagnoses 
reported.  In  this  example.  "Beneficiary 
A"  was  hospitalized  twice  during  the 
base  year.  The  diagnoses  reported  were 
Asthma  (PIP-DCG  8)  and  Lung  Cancer 
(PIP-DCG  18).  The  highest  PIP-DCG 
category  then  for  this  beneficiary  is  PIP- 
DCG  18,  which  carries  with  it  an 
estimated  future  year  expenditure  of 
$12,883.  The  beneficiary  is  also  placed 
in  the  appropriate  demographic  groups. 
In  this  case.  Beneficiary  A  is  male,  aged 
82.  This  age  group  carries  an  estimated 
expenditure  of  $5,617.  In  addition. 
Beneficiary  A  had  originally  been 
Medicare  eligible  because  of  a  disability 
(which  carries  an  incremental 
expenditure  of  $2,381),  but  is  not 
eligible  for  Medicaid  (no  expenditure 
increment).  Adding  together  these 
increments  based  on  the  PIP-DCG 
model,  the  predicted  expenditures  for 
this  beneficiary  are  $20,881. 

As  another  example,  consider 
"Beneficiary  B."  Beneficiary  B  had  no 
inpatient  admissions  during  the  base 
year.  Therefore,  no  specific  PIP-DCG 
increment  is  added;  expenditures  for 
non-hospitalized  beneficiaries  are 
included  in  the  demographic  factors. 
Beneficiary  B  is  placed  in  the 
appropriate  age  and  sex  grouping;  in 
this  case,  female  aged  72.  which  carries 
a  predicted  expenditure  of  $3,118. 
Beneficiary  B  is  also  placed  in  the  Aged 
with  Medicaid  eligibility  group,  which 
adds  $2,124  to  her  annual  predicted 
expenditures.  Since  she  has  never  been 
disabled,  no  additional  expenditures  are 


added.  Therefore,  total  annual  predicted 
expenditures  for  Beneficiary  B  are 
$5,242. 

Because  Medicare-f  Choice  program 
payments  are  based  on  the  coimty-wide 
rates  determined  under  section  1853(c) 
of  the  Act,  the  predicted  annual 
expenditures  described  above  will  be 
converted  to  relative  risk  scores.  This  is 
accomplished  by  dividing  the  predicted 
expenditures  for  each  beneficiary  by  the 
national  average  predicted  expenditure 
($5,300).  Individuals  whose  risk  scores 
are  equal  to  1.00  are  "average."  In  the 
examples  described  above,  Beneficiary 
A's  relative  risk  score  is  3.9  (indicating 
a  high  expected  cost  individual),  while 
Beneficiary  B's  relative  risk  score  is  0.99 
(indicating  a  slightly  lower  than  average 
risk  individual). 

After  Medicare+Choice  organizations 
submit  inpatient  hospital  encounter 
data,  we  will  use  the  demographic 
information  and  diagnostic  information 
from  all  Medicare+Choice  organizations 
a  beneficiary  may  have  joined  and  from 
FFS  to  determine  the  appropriate  risk 
factor  for  each  beneficiary.  When  a 
Medicare+Choice  organization  forwards 
enrollment  information  to  us,  we,  in 
turn,  will  send  the  Medicare+Choice 
organization  the  appropriate  risk  factor, 
as  well  as  the  resultant  payment. 
Because  the  risk  factor  is  computed  for 
each  individual  beneficiary,  the  factor 
follows  that  beneficiary.  In  addition, 
since  all  beneficiaries  will  have  risk 
factors,  information  will  be  immediately 
available  for  payment  purposes  as 
beneficiaries  move  among 
Medicare+Choice  organizations. 

Risk  adjustment  factors  for  new 
Medicare  beneficiaries  (for  whom  health 
status  information)  is-not  available  will 
be  based  on  demographic  information 
only.  Examples  of  persons  using  the 
demographic  model  are  new  65-year- 
olds  and  new  Medicare  disabled 
individuals.  Similar  to  the  current 
system,  a  "demographic  only"  model  is 
being  developed  that  will  be  used  to 
determine  the  risk  adjustment  factors  for 
these  beneficiaries. 

2.  Risk  Adjusted  Payment  Model 

To  determine  risk  adjusted  monthly 
payment  amoimts  for  each 
Medicare+Choice  enrollee,  individual 
risk  factors  (described  above)  will  be 
multiplied  by  the  appropriate  payment 
rate  for  the  county  determined  imder 
section  1853(c)  of  the  Act.  Beginning 
with  the  implementation  of  risk 
adjustment,  the  separate  aged  and 
disabled  rate  books  (incorporating 
combined  Medicare  Parts  A  and  B)  will 
be  combined.  Risk  adjusted  payments 
will  be-made  using  a  single,  combined 
Medicare+Choice  coxmty  rate  book.  This 


change  will  be  made  because  there  is  a 
single  risk  adjustment  methodology  for 
the  entire  Medicare  population 
(excluding  persons  with  end-stage  renal 
disease). 

In  addition  to  combining  the  current 
aged  and  disabled  county  rate  books 
into  a  single  combined  county  rate  book, 
an  adjustment  to  these  rate  book 
amounts  will  be  required  before 
applying  the  risk  adjustment  factors 
discussed  above.  This  adjustment,  or  re- 
scaling  factor,  is  necessary  in  order  to 
account  for  the  fact  that  the  existing 
county  rate  book  already  accounts  for 
demographic  factors  that  are  addressed, 
in  a  more  precise  way,  in  the  risk 
adjustment  factors  we  vn\l  be  using.  If 
the  PIP-DCG  model  risk  adjustment 
factors  were  applied  to  unadjusted 
county  rate  book  amounts,  this  would 
create  unintended  distortions  that 
would  produce  adjustments 
inconsistent  with  Congress'  mandate  in 
section  1853(c)  of  the  Act.  The 
application  of  the  rescaling  factor  we  are 
proposing  would  in  effect  translate  the 
rate  book  amoimts  into  the  same 
language  used  under  the  risk  adjustment 
mefiiodology,  so  that  we  are  not 
comparing  "apples  to  oranges."  As  a 
result  of  rescaling,  payment  for  a  person 
with  the  average  risk  score  in  a  county 
would  be  the  same  as  payment  for  a 
person  with  the  average  demographic 
score  in  that  county.  (However,  a  pterson 
with  the  average  demographic  score 
does  not  necessarily  have  the  average 
risk  score.)  To  the  extent  that  an 
organization  enrolls  sicker  people,  the 
organization  will  receive  higher 
payments. 

C.  Summary  ofHCFA's  Proposed 
Approach  for  2000 

The  proposed  approach  we  will  use  to 
meet  the  year  2000  mandate  for  risk 
adjusted  payments  will — 

(1)  Be  based  on  inpatient  data; 

(2)  Utilize  a  prospective  PIP-DCG  risk 
adjuster  to  estimate  relative  beneficiary 
risk  scores; 

(3)  Apply  a  re-scaling  factor  to 
address  inconsistencies  between 
demographic  factors  in  the  rate  book 
and  new  risk  adjusters; 

(4)  Apply  individual  enrollee  risk 
scores  in  determining  fully  capitated 
payments; 

(5)  Include  the  auditing. of  medical 
records  to  validate  encoimter  data; 

(6)  Implement  processes  to  collect 
encoimter  data  on  additional  services; 
and 

(7)  Continue  to  refine  the  risk 
adjustment  system  based  on  ongoing 
research. 
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D.  Other  Issues 

In  addition  to  comments  on  the 
proposed  risk  adjustment  approach,  we 
are  interested  in  receiving  responses  to 
the  following  questions:  (1)  Under  one 
possible  implementation  approach  we 
have  considered,  a  Medicare+Choice 
organization  would  be  paid  initially 
based  on  estimates  of  the  number  of 
enrollees  the  organization  has  in  a  given 
risk  factor  category.  These  estimates 
would  be  based  on  the  most  recently 
available  data  (probably  July  1998 
through  June  1999).  Once  more  current 
data  (from  January  1999  through 
December  1999)  became  available  in 
July  2000,  a  retroactive  adjustment 
would  be  made  pursuant  to  section 
1853(a)(2)  of  the  Act  "to  take  into 
account  any  difference  between  the 
actual  number  of  individuals  enrolled" 
in  a  given  risk  category,  and  the 
"number  of  such  individuals  estimated 
to  be  so  enrolled  when  the  advance 
payment  was  determined."  These 
adjustments  would  be  made  retroactive 
to  January  2000.  This  would  be 
consistent  with  our  longstanding 
practice  of  making  retroactive 
adjustments  to  reflect  the  actual  number 
of  enrollees  in  a  current  demographic 
category  (such  as  institutional  status, 
end-stage  renal  disease  status,  dual 
eligible  status,  or  working  aged  status) 
when  this  number  differs  from  the 
number  of  enrollees  estimated  to  be  in 
any  such  category  at  the  time  payments 
were  initially  made. 

An  alternative  approach  is  to  use  data 
from  an  earlier  period  (for  example,  July 
1, 1998  through  June  30, 1999)  to 
determine  the  risk  factor  for  enrollees 
and  payments  to  Medicare+Choice 
organizations  for  calendar  year  2000. 
Using  data  from  an  earlier  time  period 
introduces  some  error  into  the 
estimates,  but  we  do  not  believe  it 
introduces  any  systematic  bias.  Note 
that  implementation  of  this  alternative  . 
model  solves  the  problem  of  basing  the 
payments  to  a  plan  on  the  estimated 


number  of  enrollees  in  a  given  risk 
factor  category,  which  wouH  require  a 
retroactive  adjustment  as  described 
above.  Assuming  a  relatively  large  and 
stable  population  for  a  plan,  aggregate 
payments  under  this  approach  are  not 
likely  to  differ  from  aggregate  payments 
using  a  method  requiring  this  type  of 
retroactive  payment  adjustment. 
However,  on  an  individual  basis,  using 
data  from  an  earlier  time  period 
lengthens  the  time  between  a  hospital 
stay  for  an  enrollee  and  compensation  to 
the  organization  for  the  future  predicted 
cost  of  that  illness. 

Given  these  issues,  what  problems  are 
Medicare+Choice  organizations  likely  to 
encounter  with  retroactive  payment 
adjustments?  Conversely,  if  data  from  an 
earlier  time  period  were  used,  what 
problems  are  organizations  likely  to 
encounter? 

(2)  The  Secretary  is  required  to 
announce  the  annual  Medicare+Choice 
capitation  rate  for  each 
Medicare+Choice  payment  area  and  the 
risk  and  other  factors  to  be  used  in 
adjusting  such  rates  by  March  1  of  the 
year  preceding  the  payment  year.  In 
addition,  at  least  45  days  prior  to  the 
annual  announcement  of  capitation 
rates,  the  Secretary  shall  provide  notice 
to  Medicare+Choice  organizations  of 
proposed  changes  to  be  made  in  the 
methodology  from  the  methodology  and 
assumptions  used  in  the  previous 
announcement. 

The  implementation  of  risk 
adjustment  will  alter  the  methodology 
for  calculating  rates  for  each 
Medicare+Choice  payment  area.  Given 
the  proposed  changes,  what  types  of 
information  should  be  included  in  the 
45-day  notice  and  the  annual 
announcement  to  assist 
Medicare+Choice  organizations  in 
planning  for  risk  adjusted  payments? 

(3)  What  types  of  problems  are 
Medicare+Choice  organizations  likely  to 
encounter  as  capitation  payments  are 
changed  from  a  demographic  only  basis 
to  a  health  status  adjusted  basis?  How 

Table  1  .—Current  PIP-DCG  Model 


should  we  address  these  problems, 
especially  for  small  plans,  rural  plans, 
and  start  up  plans?  While  we  are 
currently  processing  the  inpatient 
hospital  data  for  managed  care 
enrollees,  we  note  that  we  will  be 
unable  to  model  the  financial  impact  of 
the  risk  adjustment  methodology  until 
we  have  completed  the  processing  of 
these  data  and  have  assigned  risk  scores 
to  plans  enrollees. 

II.  September  17, 1998,  Public  Meeting 

In  addition  to  seeking  written 
comments  from  the  public,  we  will  hold 
a  public  meeting  on  September  17, 
1998,  at  HCFA,  7500  Security 
Boulevard,  Baltimore,  MD.  The  purpose 
of  this  meeting  will  be  to  discuss  issues 
and  concerns  from  potential 
Medicare+Choice  organizations, 
organizations  contracting  under  section 
1876  of  the  Act,  providers,  beneficiaries, 
and  other  interested  parties  on  the 
implementation  of  risk  adjusted 
payment.  The  collection  and  auditing  of 
encounter  data,  which  was  described  in 
the  Medicare+Choice  interim  final  rule 
published  on  June  26, 1998,  in  the 
Federal  Register,  will  also  be  addressed 
in  this  meeting.  The  agenda  for  the 
meeting  is  likely  to  cover  the  following 
topics: 

•  Background  on  the  Principal 
Inpatient  Diagnostic  Cost  Group  (PIP- 
DCG)  risk  adjustment  model. 

•  Changes  to  the  payment  rates. 

•  Application  of  the  risk  adjustment 
model  for  payment  in  CY  2000. 

•  Description  of  the  overall  risk 
adjustment  implementation  process. 

•  Auditing  of  encounter  data. 

•  Collection  of  additional  encounter 
data. 

Comments  on  the  proposed  agenda 
are  welcome.  Further  information  on  the 
meeting  can  be  obtained  from  Chapin 
Wilson,  (202)  690-7874. 

In  accordance  with  E.O.  12866,  this 
notice  was  reviewed  by  the  Office  of 
Management  and  Budget. 


Number  of  Otsservations  ... 

R-Squared 

Dependent  Variable  Mean 
Root  Mean  Square  Error  .. 
Model  Parameters 


1.401,274 

0.058718 

$5,300 

14,256 

37 


Base  Payment  Categories 


Payment  In- 
crement 


Male:  Aged  0-34 

Male:  35-44  

Male:  45-54  

Male:  55-59  

Male:  60-64  „ 

Male:  65-69 


1,255 
1,940 
2.654 
3,350 
3.970 
2.792 
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Table  1.— Current  PIP-DCG  Model— Continued 


Base  Payment  Categories 


Payment  Irv 
crement 


Male:  70-74  .... 
Male:  75-79  .... 
Male:  80-84  .... 
Male:  85-89  .... 
Male:  90-94  .... 

Male:  95+ 

Female:  0-34  .. 
Female:  35-44 
Female:  45-54 
Female:  55-59 
Female:  60-64 
Female:  65-69 
Female:  70-74 
Female:  75-79 
Female:  80-84 
Female:  85-89 
Female;  90-94 
Female:  95+  .... 


3,702 
4.738 
5,617 
6,562 
7,209 
7,189 
1.345 
2.167 
2,763 
3,647 
4,673 
2,439 
3,118 
3,994 
4,768 
5,592 
5.855 
5.466 


Ottxer  Demographic  Factors 


Previously  Dlsatiled  

Medicaid,  Medicare  Aged 

Medicaid.  Medicare  Disabled . 


2.381 
2.124 
1,744 


PIP-DCGs 


PIP-DCG  6  .. 
PIP-DCG  8  .. 
PIP-DCG  10 
PIP-DCG  12 
PIP-DCG  14 
PIP-DCG  18 
PIP-DCG  20 
PIP-DCG  23 
PIP-DCG  26 
PIP-DCG  29 


2,265 

4,406 

5,829 

7.950 

9,946 

12,883 

16,346 

18,950 

21.881 

29,317 


Notes:  PIP-DCG  4  is  combined  with  ttie  demographic  factors,  and  includes  ttx>se  with  no  hospitalizations,  modified  or  certain  low-cost  admis- 
sions. Diagnoses  from  hospital  stays  of  less  than  two  days  are  not  used  in  assigning  PIP-DCGS. 

Table  2.— Diagnoses  (DxGroups)  Included  in  Each  PIP-DCG— Current  Payment  Model 


PIP-DCG  6: 

DxGroup 

18 

Cancer  of  Prostate/Testis/Male  Genital  Organs. 

14 

Breast  Cancer. 

PIP-DCG  8: 

. 

DxGroup „ 

82 

Acute  Myocar{£al  Infarction. 

146 

Pelvic  Fracture. 

145 

Fractures  of  Skull/Face. 

77 

Valvular  and  Rheumatic  Heart  Disease. 

86 

Atrial  Arrhythmia. 

84 

Angina  Pectoris. 

80 

Coronary  Atherosclerosis. 

92 

Preceretxal  Arterial  Occlusion. 

16 

Cancer  of  Uterus/Cervix/Female  Genital  Organs. 

79 

Hypertension,  Complicated. 

36 

Peptic  Ulcer. 

110 

Asthma. 

96 

Aortic  and  Other  Arterial  Aneurysm. 

153 

Brain  Injury. 

1 

Central  Nervous  System  Infections. 

39 

Abdominal  Hernia,  Complicated. 

64 

Alcohoi/Drug  Dependence. 

PIP-DCG  10: 

DxGroup 

109 

Bacterial  Pneumonia. 

42 

Gastrointestinal  Obstnjction/Perforation. 

143 

Vertebral  Fracture  Without  Spinal  Cord  Injury. 

21 

Other  Cancers. 

4 

Tuberculosis. 

97 

Thromboembolic  Vascular  Disease. 

59 

Schizophrenic  Disorders. 
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Table  2.— Diagnoses  (DxGroups)  Included  in  Each  PIP-DCG— Current  Payment  Model— Continued 

11 

Colon  CarKer. 

116 

Kidney  Infection. 

83 

Unstable  Angina. 

94 

Transient  Ceretxal  Ischemia. 

81 

Post-Myocardia  Infarction. 

150 

Internal  Injuries/Trauniatic  Amputations/Third  Degree  Bums. 

32 

Pancreatitis/Other  Pancreatic  Disorders. 

147 

Hip  Fracture. 

158 

Artificial  Opening  of  Gastrointestinal  Tract  Status. 

PIP-DCG  12: 

DxGroup    

91 

Ceretyal  Henmrrtiage. 
Stroke. 

93 

56 

Dementia. 

98 

Peripheral  Vascular  Disease. 

41 

Inflammatory  Bowel  Disease. 

22 

Benign  Brain/Nervous  System  Neoplasm. 

48 

Rheumatoid  Arthritis  arxj  Connective  Tissue  Disease. 

49 

Bone/Joint  Infections/Necrosis. 

19 

Cancer  of  Bladder,  Kidney,  Urinary  Organs. 

45 

Gastrointestinal  Hemorrhage. 

87 

Paroxysmal  Ventricular  Tachycardia. 

133 

Cellulitis  and  Bullous  Skin  Disorders. 

57 

Drug/Alcohol  Psychoses. 

PIP-DCG  14: 

DxGroup 

66 

Personality  Disorders. 

Adrenal  Gland,  Metatx>lic  Disorders. 

29 

70 

Degenerative  Neurologic  Disorders. 

2 

Septicemia/Shock. 

144 

Spinal  Cord  Injury. 

58 

Delirium/Hallucinations. 

61 

Paranoia  and  Other  Psychoses. 

63 

Anxiety  Disorders. 

73 

Epilepsy  and  Other  Seizure  Disorders. 

10 

Stomach,  Small  Bowel,  Other  Digestive  Cancer. 

12 

Rectal  Cancer. 

26 

Diat)etes  with  Acute  Complications/Hypoglycemic  Coma. 

• 

113 

Pleural  Effusion/Pneumothorax/Empyema. 

60 

Major  Depression.                                                                 -       . 

PIP-DCG  18: 

DxGroup 

34 

Cintiosis,  Other  Liver  Disorders. 

72 

Paralytic  and  Other  Neurologic  Disorders. 

108 

Gram-Negative/Staphylococcus  Pneumonia. 

111 

Pulmonary  Fibrosis  and  Bronchiectasis. 

89 

Congestive  Heart  Failure. 

105 

Chronk:  Obstructive  Pulmonary  Disease. 

95 

Atherosclerosisof  Major  Vessel. 

13 

Lung  Cancer. 

" 

8 

Mouth/Pharynx/Larynx/Other  Respiratory  Cancer. 

PIP-DCG  20: 

DxGroup  .„ 

112 

Aspiration  Pneumonia. 

76 

Coma  and  Encephalopathy. 

75 

Polyneuropathy. 

17 

Cancer  of  Placenta/OvaryAJterine  Adf^exa. 

55 

Blood/Immune  Disorders. 

PIP-DCG  23: 

DxGroup 

134 

Decubitus  and  Chronic  Skin  Uteers. 

33 

End-stage  Liver  Disorders. 

9 

Liver/Pancreas/Esophagus  Cancer. 

88 

Cardio-Respiratory  Failure  and  Shock. 

27 

Diabetes  with  Chronic  Complications. 

115 

Renal  Failure/Nephritis. 

PIP-DCG  26: 

DxGroup 

7 

Metastatic  Cancer. 

PIP-DCG  29: 

DxGroup 

3 

HIV/AIDS. 

"      15 

Blood,  Lymphatic  Cancers/Neoplasms. 

20 

Brain/Nervous  System  Cancers. 
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TABLE  3.— ESTIMATING  PROSPECTIVE  BENEFICIARY  EXPENDITURES  MEAN  PREDICTED  EXPENDITURES  = 

$5300 

Demographic  factors  base 
PIP-DCG 

•1 

PIP-DCG 

4 

Other  factors 

Aged  Population 

Male  65-69      

$2792 
3702 
4738 
5617 
6562 
7209 
7189 
2439 
3118 
3944 
4768 
5592 
5855 
5466 

PIP-OCG  6 
PIP-OCG  8 
PIP-OCG  10 
PIP-DCG  12 
PIP-DCG  14 
PIP-DCG  18 
PIP-DCG  20 
PIP-DCG  23 
PIP-DCG  26 
PIP-DCG  29 

$2265 

4406 

5829 

7950 

9946 

12.883 

16,346 

18,950 

21,881 

29.317 

Prevtousty  Disabled  

$2381 

Male  70-74  

Medk:aki.  Medk^are  Aged 

2124 

Male  75-79  

» 

Male  80-84 

Male  85-89  

Male  90-94  „ 

Male  95+   

Female  65—69  

Female  70-74 

Female  75-79  

Female  80-84 

Female  85-89  

Female  90-94  

Female  95+ 

Disabled  Population 

Male  0-34  :..... 

1255 
1940 
2654 
3350 
3970 
1345 
2167 
2763 
3647 
4673 

PIP-OCG  6 
PIP-DCG  8 
PIP-DCG  10 
PIP-0CG12 
PIP-DCG  14 
PIP-DCG  18 
PIP-DCG  20 
PIP-DCG  23 
PIP-DCG  26 
PIP-DCG  29 

2265 

4406 

5829 

7950 

9946 

12.883 

16,346 

18,950 

21,881 

29,317 

MedcakJ,  Medk:are  Disabled ... 

1744 

Male  34-44  ....;. 

Male  45-54 

Male  55-59  

Main  AfW-Ad 

Female  0-34  

Female  34—44  

Female  45-54 

- 

Female  55-69  

Female  60-64  

(Sec.  4002  of  the  Balanced  Budget  Act  of 
1997  (Public  Law  105-33) 
Dated:  August  26, 1998. 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  September  1, 1998. 
Donna  E.  Shalala, 
Secretary. 
[FR  Doc.  98-24085  Filed  9-2-98;  4:10  pml 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-1046-N] 

RIN  0938-AJ14 

Medicare  Program;  Septemt)er  23  and 
24, 1998,  Meeting  of  the  Competitive 
Pricing  Advisory  Committee 

agency:  Health  Care  Financing 
AdministraUon  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  annoimces  a  meeting  of 
the  Competitive  Pricing  Advisory 
Committee.  This  meeting  is  open  to  the 
public. 


DATES:  The  meeting  is  scheduled  for 
September  23, 1998,  from  9:00  a.m. 
until  5:30  p.m.  and  September  24, 1998, 
from  9:00  a.m.  imtil  5:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Crystal  City,  1800  Jefferson 
Davis  Highway.  Arlington,  Virginia 
22202. 

FOR  FURTHER  INFORMATION  CONTACT:  Lu 
Zawistowich,  Sc.D.,  Executive  Director, 
Competitive  Pricing  Advisory 
Committee,  Health  Care  Financing 
Administration,  7500  Secuirity 
Boulevard  C4-14-17,  Baltimore, 
Maryland  21244-1850,  (410)  786-6451. 
SUPPLEMENTARY  INFORMATION:  Section 
4011  of  the  Balanced  Budget  Act  of 
1997,  (BBA)  (Public  Law  105-33) 
requires  the  Secretary  of  the  Department 
of  Health  and  Human  Services  (the 
Secretary)  to  estabUsh  a  demonstration 
project  under  which  payments  to 
Medicare+Choice  organizations  in 
designated  areas  are  determined  in 
accordance  with  a  competitive  pricing 
methodology.  Section  4012  of  the  BBA 
requires  the  Secretary  to  appoint  a 
Competitive  Pricing  Advisory 
Committee  (the  CPAC).  The  CPAC  will 
meet  periodically  to  make 
recommendations  to  the  Secretary 
concerning  the  designation  of  areas  for 
inclusion  in  the  project  and  appropriate 
research  design  for  implementing  the 
project. 


The  CPAC  consists  of  15  individuals 
who  are  independent  actuaries;  experts 
in  competitive  pricing  and  the 
administration  of  the  Federal  Employees 
Health  Benefit  Program;  and 
representatives  of  health  plans,  insurers, 
employers,  unions,  and  beneficiaries.  In 
accordance  with  section  4012(a)(5)  of 
the  BBA.  the  CPAC  shall  terminate  on 
Decemt)er31.2004. 

The  CPAC  held  its  first  meeting  on 
May  7. 1998.  and  its  second  meeting  on 
June  24  and  25, 1998.  The  CPAC 
members  are:  James  Cubbin,  Executive 
Director,  General  Motors  Health  Care 
Initiative;  Robert  Berenson,  M.D., 
Director,  Center  for  Health  Plans  and 
Providers,  HCFA;  John  Bertko,  CEO  and 
Senior  Actuary,  PM-Squared  Inc.;  Dave 
Dnrenberger,  Senior  Health  Policy 
Fellow,  University  of  St.  Thomas  and 
Foimder  of  Public  Policy  Partners;  Gary 
Goldstein,  M.D.,  CEO,  The  Oschner 
Clinic;  Samuel  Havens,  Healthcare 
Consultant  and  Chairman  of  Health 
Scope/United;  Margaret  Jordan, 
Healthcare  Consultant  and  CEO.  The 
Margaret  Jordan  Group;  Chip  Kahn, 
CEO,  The  Health  Insurance  Association 
of  America;  Cleve  Killingsworth, 
President,  Health  Alliance  Plan;  Nancy 
Kichak,  Director,  Office  of  Actuaries, 
Office  of  Personnel  Management;  Len 
Nichols,  Principal  Research  Associate, 
The  Urban  Institute:  Robert  Reischauer, 
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Senior  Fellow,  The  Brookings  Instituie; 
John  Rother,  Director,  Legislation  and 
Public  Policy,  American  Association  jt 
Retired  Persons;  Andrew  Stern, 
President,  Service  Employees 
International  Union,  AFL-CIO;  and  Jay 
Wolfson,  Director,  The  Florida 
Information  Center,  University  of  South 
Florida.  The  Chairperson  is  James 
Cubbin  and  the -Co-Chairperson  is 
Robert  Berenson,  M.D. 

The  agenda  will  include  observations 
and  points  of  view  on  the  previous 
competitive  pricing  demonstration 
initiative  in  Denver  from  the  health 
plan,  provider,  employer,  beneficiary, 
and  HCFA  perspectives.  The  CPAC  will 
discuss  all  of  the  major  competitive 
pricing  demonstration  design  issues  and 
select  options  that  it  determines  are 
appropriate  for  the  demonstrations 
authorized  under  section  4011  of  the 
BBA. 

Individuals  or  organizations  that  wish 
to  make  5-minute  oral  presentations  on 
the  agenda  issues  should  contact  the 
Executive  Director  by  12  noon, 
September  16. 1998,  to  be  scheduled. 
The  number  of  oral  presentations  may 
be  limited  by  the  time  available.  A 
written  copy  of  the  oral  remarks  should 
be  submitted  to  the  Executive  Director 
no  later  than  12  noon,  September  18. 
1998.  Anyone  who  is  not  scheduled  to 
speak  may  submit  written  comments  to 
the  Executive  Director  by  12  noon. 
September  18. 1998.  The  meeting  is 
open  to  the  public,  but  attendance  is 
limited  to  the  space  available. 

(Section  4012  of  the  Balanced  Budget  Act  of 
1997.  Public  Law  105-33  (42  U.S.C.  1395w- 
23  note)  and  section  10(a)  of  Public  Law  92- 
463  (5  U.S.C.  App.2,  section  10(a)) 
(Catalog  of  Federaj  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance:  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  August  22. 1998. 
Nancy-Ann  Min  DeParle, 

Administrator.  Health  Care  Financing 
Adm  inistra  tion . 

[PR  Doc.  98-24018  Filed  9-4-98;  8:45  am] 
BILUNO  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage 
In  Urine  Drug  Testing  for  Federal 
Agencies,  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 


action:  Notice. 


SUMMARY:  The  Department  of  Health  nr-d 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website:  http:/ 
/www.health.org 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857: 
Tel.:  (301)  443-6014. 

Special  Note:  Our  ofHce  moved  to  a 
different  building  on  May  18, 1998.  Please 
use  the  above  address  for  all  regular  mail  and 
correspondence.  For  all  overnight  mail 
service  use  the  following  address:  Division  of 
Workplace  Programs,  5515  Security  Lane, 
Room  815.  Rockville,  Maryland  20852. 

SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  imdergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formeriy:  HHS/NIDA)  which 


attests  that  it  has  met  minimum 

standards. 
In  accordance  with  Subpart  C  of  the 

Guidelines,  the  following  laboratories 

meet  the  minimimi  standards  set  forth 

in  the  Guidelines: 

ACL  Laboratories,  8901  W.  Lincoln 
Ave.,  West  AUis,  WI  53227,  414-328- 
7840  (formerly:  Bayshore  Clinical 
Laboratory) 

Aegis  Analytical  Laboratories,  Inc.,  345 
Hill  Ave.',  Nashville,  TN  37210,  615- 
255-2400 

Alabama  Reference  Laboratories,  Inc., 
543  South  Hull  St.,  Montgomery,  AL 
36103,  800-541^931/334-263-5745 

Alliance  Laboratory  Services,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229, 
513-569-2051  (formerly:  Jewish 
Hospital  of  Cincinnati,  Inc.) 

American  Medical  Laboratories,  Inc.. 
14225  Newbrook  Dr.,  Chantilly,  VA 
20151,  703-802-6900 

Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Burnham  Ave.,  Suite 
250,  Las  Vegas,  NV  89119-5412.  702- 
733-7866/800-433-2750 

Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108,  801- 
583-2787/800-242-2787 

Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299,  501-202-2783 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 

Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5784 

Clinical  Reference  Lab,  8433  Quivira 
Rd.,  Lenexa,  KS  66215-2802,  800- 
445-6917 

Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave.,  Springfield,  MO  65802,  800- 
876-3652/417-269-3093  (formerly: 
Cox  Medical  Centers) 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  P.O.  Box 
88-6819,  Great  Lakes,  IL  60088-6819, 
847-688-2045/847-688-4171 

Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drive,  Fort  Myers,  FL 
33913,  941-561-8200/800-735-5416 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658, 
2906  JuHa  Dr.,  Valdosta.  GA  31604. 
912-244-4468 

DrugProof,  Division  of  Dynacare/ 
Laboratory  of  Pathology,  LLC,  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower,  Seattle,  WA  98104, 
800-898-0180/206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  DivisionTif 
Laboratory  of  Pathology  of  Seattle, 
Inc.) 

DnigScan,  Inc.,  P.O.  Box  2969,  1119 
Meams  Rd.,  Warminster,  PA  18974, 
215-674-9310 
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Dynacare  Kasper  Medical  Laboratories*, 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  T5V  1B4,  800-661-9876/403- 
451-3702 

ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr.,  Oxford,  MS  38655,  601-236- 
2609 

Gamma-Dynacare  Medical 
Laboratories  *,  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership,  245  Pall  Mall  St.. 
London,  ON,  Canada  N6A  1P4,  519- 
679-1630 

General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715, 608- 
267-6267 

Hartford  Hospital  Toxicology 
Laboratory,  80  Seymour  St.,  Hartford, 
CT  06102-5037.  860-545-6023 

Info-Meth,  112  Crescent  Ave.,  Peoria,  IL 
61636,  800-752-1835  /  309-671- 
5199,  (Formerly:  Methodist  Medical 
Center  Toxicology  Laboratory) 

LabCorp  Occupational  Testing  Services, 
Inc.,  1904  Alexander  Drive,  Research 
Triangle  Park,  NC  27709,  919-672- 
6900  /  800-833-3984,  (Formerly: 
CompuChem  Laboratories,  Inc.; 
CompuChem  Laboratories,  Inc.,  A 
Subsidiary  of  Roche,  Biomedical 
Laboratory;  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the 
Roche  Group) 

LabCorp  Occupational  Testing  Services, 
Inc..  4022  Willow  Lake  Blvd.. 
Memphis.  TN  38118,  901-795-1515/ 
800-223-6339.  (Formerly: 
MedExpress/National  Laboratory 
Center) 

LabOne,  Inc.,  8915  Lenexa  Dr.,  Overland 
Park,  Kansas  66214,  913-688-3927  / 
800-728-4064,  (formerly:  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  Inc.) 

Laboratory  Corporation  of  America,  888 
Willow  St.,  Reno,  NV  89502,  702- 
334-3400,  (formerly:  Sierra  Nevada 
Laboratories,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,  69  First  Ave.,  Raritan,  NJ 
08869,  800-437-4986  /  908-526- 
2400,  (Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 

Laboratory  Specialists,  Inc..  1111 
Newton  St..  Gretna,  LA  70053,  504- 
361-8989  /  800-433-3823 

Marshfield  Laboratories,  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave.,  Marshfield,  WI  54449,  715- 
389-3734  /  800-331-3734 

MAXXAM  Analytics  Inc.  *,  5540 
McAdam  Rd.,  Mississauga,  ON, 
Canada  L4Z  IPI,  905-890-2555, 
(formerly:  NOVAMANN  (Ontario) 
Inc.) 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology, 
3000  ArUngton  Ave.,  Toledo,  OH 
43614, 419-381-5213 


MedTox  Laboratories,  Inc.,  402  W. 
County  Rd.  D,  St.  Paul,  MN  55112, 
800-832-3244  /  612-636-7466 

Methodist  Hospital  Toxicology  Services 
of  Clarian  Health  Partners,  Inc., 
Department  of  Pathology  and 
Laboratory  Medicine,  1701  N.  Senate 
Blvd.  Indianapolis.  IN  46202,  317- 
929-3587 

MetroLab-Legacy  Laboratory  Services, 
1225  NE  2nd  Ave.,  Portland,  OR 
97232,  503-413-4512.  800-950-5295 

Minneapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory,  1  Veterans  Drive, 
Minneapolis.  Minnesota  55417, 612- 
725-2088 

National  Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield,  CA 
93304. 805-322-4250 

Northwest  Toxicology.  Inc.,  1141  E. 
3900  South,  Salt  Lake  City,  UT  84124. 
800-322-3361  /  801-268-2431 

Oregon  Medical  Laboratories.  P.O.  Box 
972.  722  East  11th  Ave..  Eugene.  OR 
97440-0972.  541-341-8092 

Pacific  Toxicology  Laboratories,  1519 
Pontius  Ave.,  Los  Angeles.  CA  90025. 
310-312-0056.  (formerly:  Centinela 
Hospital  Airport  Toxicology 
Laboratory 

Pathology  Associates  Medical 
Laboratories,  11604  E.  Indiana. 
Spokane,  WA  99206,  509-926-2400  / 
800-541-7891 

PharmChem  Laboratories.  Inc..  1505-A 
O'Brien  Dr..  Menlo  Park.  CA  94025, 
650-328-6200  /  800-446-5177 

PharmChem  Laboratories,  Inc.,  Texas 
Division,  7610  Pebble  Dr.,  Fort  Worth. 
TX  76118,  817-595-0294,  (formerly: 
Harris  Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800 
West  110th  St.,  Overland  Park,  KS 
66210,  913-339-0372  /  800-821-3627 

Poisonlab,  Inc.,  7272  Clairemont  Mesa 
Blvd..  San  Diego.  CA  92111,  619-279- 
2600  /  800-882-7272 

Premier  Analytical  Laboi^tories,  15201 
East  I-IO  Freeway,  Suite  125, 
Channelview,  TX  77530,  713-457- 
3784  /  800-888-4063,  (formerly:  Drug 
Labs  of  Texas) 

Presbyterian  Laboratory  Services,  5040 
Airport  Center  Parkway,  Charlotte,  NC 
28208,  800-473-6640  /  704-943-3437 

Quest  Diagnostics  Incorporated,  4444 
Giddings  Road.  Auburn  Hills.  MI 
48326,  810-373-9120  /  800-444- 
0106,  (formerly:  HealthCare/Preferred 
Laboratories.  HealthCare/MetPath, 
CORNING  Clinical  Laboratories) 

Quest  Diagnostics  Incorporated, 
National  Center  for  Forensic  Science, 
1901  Sulphur  Spring  Rd..  Baltimore. 
MD  21227.  410-536-1485,  (formerly: 
Maryland  Medical  Laboratory,  Inc., 
National  Center  for  Forensic  Science, 
CORNING  National  Center  for 
Forensic  Science) 


Quest  Diagnostics  Incorporated,  4770 
Regent  Blvd.,  Irving,  TX  75063,  800- 
526-0947  /  972-916-3376,  (formerly: 
Damon  Clinical  Laboratories,  Damon/ 
MetPath,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  875 
Greentree  Rd.,  4  Parkway  Ctr., 
Pittsburgh,  PA  15220-3610,  800-574- 
2474  /  412-920-7733,  (formeriy:  Med- 
Chek  Laboratories.  Inc.,  Med-Chek/ 
Damon,  MetPath  Laboratories, 
CORNING  Clinical  Laboratories) 

Quest  Diagnostics  Incorporated,  2320 
Schuetz  Rd.,  SL  Louis,  MO  63146, 
800-288-7293  /  314-991-1311, 
(formerly:  Metropolitan  Reference 
Laboratories,  Inc.,  CORNING  Clinical 
Laboratories,  South  Central  Division) 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego,  CA 
92108-4406.  800-446-4728  /  619- 
686-3200,  (formerly:  Nichols 
Institute,  Nichols  Institute  Substance 
Abuse  Testing  (NISAT),  CORNING 
Nichols  histitute,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  One     ~ 
Malcolm  Ave..  Teterboro,  NJ  07608, 
201-393-5590,  (formeriy:  MetPath, 
Inc.,  CORNING  MetPath  Clinical 
Laboratories,  CORNING  Clinical 
Laboratory) 

Quest  Diagnostics  Incorporated,  1355 
Mittel  Blvd.,  Wood  Dale,  IL  60191, 
630-595-3888,  (formeriy:  MetPath. 
Inc.,  CORNING  MetPath  CUnical 
Laboratories,  CORNING  Clinical 
Laboratories  Inc.) 

Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA 
23236, 804-378-9130 

Scott  &  White  Drug  Testing  Laboratory. 
600  S.  31st  St..  Temple.  TX  76504. 
800-749-3788/254-771-8379 

S.E.D.  Medical  Laboratories.  500  Walter 
NE.  Suite  500.  Albuquerque,  NM 
87102,  505-727-8800/800-999-LABS 

SmithKline  Beecham  Clinical 
Laboratories,  3175  Presidential  Dr., 
Atlanta,  GA  30340,  770-452-1590. 
(formerly:  SmithKline  Bio-Science 
Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories.  8000  Sovereign  Row. 
Dallas.  TX  75247,  214-637-7236, 
(formerly:  SmithKline  Bio-Science 
Laboratories) 

&nithKline  Beecham  CUnical 
Laboratories.  801  East  Dixie  Ave.. 
Leesburg.  FL  34748,  352-787-9006, 
(formerly:  Doctors  &  Physicians 
Laboratory) 

SmithKline  Beecham  Clinical 
Laboratories,  400  Egypt  Rd., 
Norristown,  PA  19403,  800-877- 
7484/610-631-^600,  (formerly: 
SmithKline  Bio-Science  Laboratories) 
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SmithKline  Beecham  Clinical 
Laboratories,  506  E.  State  Pkwy., 
Schaumburg,  IL  60173,  847-447- 
4379/800-447-4379,  (formerly: 
International  Toxicology  Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories,  7600  Tyrone  Ave.,  Van 
Nuys,  CA  91405,  818-989-2520/800- 
877-2520 

South  Bend  Medical  Foimdation,  Inc.. 
530  N.  Lafayette  Blvd..  South  Bend, 
IN  46601,  219-234-4176 

Southwrest  Laboratories,  2727  W. 
Baseline  Rd.,  Tempe,  AZ  85283,  602- 
438-8507 

Sparrow  Health  System,  Toxicology 
Testing  Center,  St.  Lawrence  Campus, 
1210  W.  Saginaw,  Lansing,  MI  48915, 
517-377-0520,  (formerly:  St. 
Lawrence  Hospital  &  Healthcare 
System) 

St.  Anthony  Hospital  Toxicology 
Laboratory,  1000  N.  Lee  St., 
Oklahoma  City,  OK  73101,  405-272- 
7052 

Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane, 
Suite  B,  Lower  Level,  Columbia.  MO 
65202. 573-882-1273 

Toxicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Ave.,  Miami,  FL  33166, 
305-593-2260 

UNILAB,  18408  Oxnard  St..  Tarzana, 
CA  91356.  800-492-0800/818-996- 
7300,  (formerly:  MetWest-BPL 
Toxicology  Laboratory) 

Universal  Toxicology  Laboratories.  LLC. 
10210  W.  Highway  80,  Midland, 
Texas  79706, 915-561-8851/888- 
953-8851 

UTMB  Pathology-Toxicology 
Laboratory.  University  of  Texas 
Medical  Branch,  Clinical  Chemistry 
Division.  301  University  Boulevard. 
Room  5.158,  Old  John  Sealy. 
Galveston.  Texas  77555-0551, 409- 
772-3197 

The  following  lab  is  volimtarily 
withdrawing  from  the  National 
Laboratory  Certification  Program  on 
September  15, 1998: 
Medlab  Clinical  Testing.  Inc.,  212 

Cherry  Lane,  New  Castle,  DE  19720, 

302-655-5227 

•  The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12, 1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 


transferred  to  the  U.S.  DHHS,  with  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do.  Up>on  finding  a  Canadian 
laboratory  to  be  qualified,  the  DHHS  will 
recommend  that  DOT  certify  the  laboratory 
(Federal  Register,  16  July  1996)  as  meeting 
the  minimum  standards  of  the  "Mandatory 
Guidelines  for  Workplace  Drug  Testing"  (59 
Federal  Register.  9  June  1994.  Pages  29908- 
29931).  After  receiving  the  DOT  certification, 
the  laboratory  will  be  included  in  the 
monthly  list  of  DHHS  certified  laboratories 
and  participate  in  the  NLCP  certification 
maintenance  program. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[PR  Doc.  98-24087  Filed  9-4-98;  8:45  am) 
BILUNG  COOE  4160-2IMJ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Correction  of  Meeting  Notice 

Public  notice  was  given  in  the  Federal 
Register  on  August  19, 1998  (Volume 
63,  Number  160,  pages  44467-44468) 
that  the  Center  for  Substance  Abuse 
Prevention  (CSAP)  National  Advisory 
Coimcil  would  be  meeting  on 
September  14-15, 1998.  The  agenda  of 
the  meeting  has  subsequently  changed. 
The  dates,  location,  and  contact  for 
additional  information  remain  as 
originally  announced. 

The  open  portion  of  the  meeting  will 
begin  earlier  on  September  14  than 
originally  announced  and  the  meeting 
agenda  will  include  the  SAMHSA 
Administrator's  Report. 

Closed:  September  14, 1998, 10:00 
a.m.-2  p.m. 

Open:  September  14, 1998,  2:15  p.m.- 
3:30  p.m.;  September  15, 1998,  8:30 
a.m.— 4:00  p.m. 

Dated:  August  31, 1998. 
)eri  Lipov, 

Committee  hdanagement  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  98-23958  Filed  9-4-98;  8:45  am] 

BILUNG  COOE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(WO-350-1 540-01] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  the  phone 
number  listed  below.  On  June  24, 1998, 
BLM  published  a  notice  in  the  Federal 
Register  (63  FR  34472)  requesting 
comments  on  this  proposed  collection. 
The  comment  period  closed  on  August 
24, 1998.  BLM  received  no  conunents 
from  the  public  in  response  to  that 
notice.  Copies  of  the  proposed 
collection  of  information  and  related 
documents  and  explanatory  material 
may  be  obtained  by  contacting  the  BLM 
clearance  officer  at  the  telephone 
niunber  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
within  30  days.  For  maximum 
consideration,  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Desk  Officer  (1004-0060).  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503.  Please  provide 
a  copy  of  your  comments  to  the  Bureau 
Clearance  Officer  (WO-630),  1849  C  St., 
N.W.,  Mail  Stop  401  LS.  Washington, 
D.C.  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  BLM,  including  whedier 
or  not  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
methanical  or  other  forms  of 
information  technology. 

Title:  Application  for  Transportation 
and  Utility  Systems  and  Facilities  on 
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Federal  Lands,  Pub.  L.  96-487  (Also 
applicable  for  43  CFR  2800  and  2880). 

OMB  Approval  Number:  1004-0060. 

Abstract:  Respondents  supply 
information  as  to  their  identity  and 
address  and  the  nature,  location  and 
potential  impacts  of  the  proposed 
facility.  The  information  enables  the 
using  agency  to  identify  and 
commimicate  with  the  applicant  and  to 
locate  and  evaluate  the  effect  of  the 
proposed  facility  on  the  environment 
and  other  land  uses. 

Frequency:  Once. 

Description  of  Respondents: 
Applicants  needing  a  right-of-way  on 
Federal  Lands. 

Estimated  Completion  Time:  2  hours. 

Annual  Responses:  4900. 

Annual  Burden  Hours:  9600. 

Bureau  Clearance  Officer:  Carole 
Smith,  C202)  452-0367. 

Dated:  August  25, 1998. 
Carole  ].  Smith, 

Bureau  of  Land  Management  Cleamnce 
Officer. 
[FR  Doc.  98-24029  Filed  9-4-98;  8:45  am) 

BILUNG  COOE  4310-««-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-062-1410-00-P] 

Notice  for  Publication  AA-1 1774; 
Alaslca  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971. 43 
U.S.C.  1601. 1613(h)(1).  will  be  issued 
to  Koniag.  Inc.,  Regional  Native 
Corporation  for  approximately  1.1  acres. 
The  lands  involved  are  in  the  vicinity  of 
Chowiet  Island.  Alaska. 

Seward  Meridian,  Alaska 
T.  48  S.,  R.  48  W., 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  imtil  October  8, 1998  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 


days  from  the  date  of  receipt  to  file  an 

appeal.  Appeals  must  be  filed  in  the 

Bureau  of  Land  Management  at  the 

address  identified  above,  where  the 

requirements  for  filing  an  appeal  may  be 

obtained.  Parties  who  do  not  file  an 

appeal  in  accordance  with  the 

requirements  of  43  CFR  part  4,  subpart 

E,  shall  be  deemed  to  have  waived  their 

rights. 

Patricia  A.  Baker, 

Land  Law  Examiner,  ANCSA  Team,  Branch 

of  962  Adjudication. 

[FR  Doc.  98-23996  Filed  9-4-98;  8:45  ami 

BILUNG  CODE  4310-tt-P 


DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

[AK-«62-1410-00-^ 

Notice  for  Publication  AA-1 1774; 
Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601, 1613(h)(1),  will  be  issued 
to  Koniag,  Inc.,  Regional  Native 
Corporation  for  approximately  3.8  acres. 
The  lands  involved  are  in  the  vicinity  of 
Ugaiushak  Island,  Alaska. 

Seward  Meridian,  Alaska 

T.  39  S.,  R.  48  W., 
Sec.  24. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  October  8, 1998  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Biu«au  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart 


E,  shall  be  deemed  to  have  waived  their 

rights. 

Patricia  A.  Baker, 

Land  Law  Examiner,  ANCSA  Team,  Branch 

of  962  Adjudication. 

[FR  Doc.  98-23999  Filed  9-4-98;  8:45  am) 

BHJJNO  COOE  431»-<»-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-031-1430-01;  N-Q8765,  N-39765] 

Termination  of  Desert  Land  Entry 
Classifications;  Nevada 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  This  action  terminates  the 
desert  land  classifications  dated  January 
7, 1984,  and  July  28, 1989,  for  N-38765 
and  N-39765,  respectively.  The  lands 
will  be  opened  to  the  operation  of  the 
pubUc  land  laws,  including  location  and 
entry  under  the  mining  laws. 
EFFECTIVE  DATE:  October  8. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson.  BLM  Nevada  State 
Office.  P.O.  Box  12000.  Reno,  Nevada 
89520.  702-861-6532. 
SUPPLEMENTARY  INFORMATION:  The  desert 
land  classifications  for  N-38765  and  N- 
39765.  were  made  on  January  7. 1984, 
and  July  28, 1989,  respectively, 
pursuant  to  Section  7  of  the  Taylor 
Grazing  Act  (43  U.S.C,  et  seq.).  When 
entry  to  the  lands  was  allowed,  the 
lands  became  segregated  from  surface 
entry  and  mining.  The  entrymen  failed 
to  file  final  proof  as  required  and  the 
entries  were  canceled  by  decisions 
dated  July  10. 1998. 

Pursuant  to  Section  7  of  the  Taylor 
Grazing  Act  (43  U.S.C.  et.  seq.),  the 
desert  land  classifications  for  N-38765 
and  N-39765  are  hereby  terminated  for 
the  following  described  lands: 

Mount  Diablo  Meridian,  Nevada 

T.  10  N.,  R.  43  E.. 

Sec.  32. 

The  area  described  contains  640  acres  in 
Nye  County. 

1.  At  9  a.m.  on  October  8, 1998,  the 
lands  described  above  will  be  opened  to 
the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provision  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  appUcations 
received  at  or  prior  to  9  a.m.  on  October 
8. 1998,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 
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2.  At  9  a.m.  on  October  8, 1998,  the 
Innds  described  above  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  in  this  order  imder 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  September  1, 1998. 
William  K.  Stowers, 
Lands  Team  Lead. 

(FR  Doc.  98-23998  Filed  9-4-98;  8:45  am) 
BILUNG  COOe  4310-HC-P  - 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[G-070-6101-00-YGKH;  NMNM  80897] 

Notice  of  Right-of-Way  Application; 
New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

SUIMMARY:  An  amended  appUcation, 
serialized  as  NMNM  80897,  was 
received  for  a  1,140.79  feet  right-of-way 
for  construction  of  two  24  inch  diameter 
pipes. 

Notice  is  hereby  given  that,  pursuant 
to  Section  28  of  the  Mineral  Leasing  Act 
of  1920  (30  U.S.C.  185),  as  amended  by 
the  Act  of  November  16, 1973  (37  Stat. 
576),  Devon  Energy  Corporation  has 
applied  for  an  amended  right-of-way 
serialized  as  NMNM  80897  to  construct 
1,140.79  feet  of  two  24  inch  diameter 
natural  gas  pipeline  across  public  land 
in  Rio  Arriba  County,  New  Mexico.  This 
will  lower  pressures  in  Devon's  existing 
Sims  Mesa  Central  Delivery  Point  which 
would  allow  them  to  transport  the 
volumes  of  Fruitland  Coal-Bed  Methane 
(natural  gas)  their  wells  are  capable  of 
producing.  The  proposed  line  crosses 
the  following  public  lands  in  Rio  Arriba 
County. 

New  Mexico  Principal  Meridian 

T.  30  N..  R.  7  W., 


Sec.  22.  NENE. 


DEPARTMENT  OF  THE  INTERIOR 


Containing  1.31  acres. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Bureau  of  Land 
Management  will  be  deciding  whether 
the  right-of-way  should  be  approved, 
and  if  so,  under  what  terms  and 
conditions. 

Interested  persons  desiring  to  express 
their  views  should  promptly  send  their 
name  and  address  to  the  Assistant  Field 
Office  Manager  for  Resources,  Bureau  of 
Land  Management,  1235  La  Plata 
Highway,  Suite  A,  Farmington,  New 
Mexico  87401. 

Dated:  September  2, 1998. 
John  A.  Phillips, 

Associate  District  Manager. 

[FR  Doc.  98-24111  Filed  9-4-98;  8:45  am] 

BILLING  COOE  4310-FB-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Cancellation  of  Prospectus 
for  Operation  of  Accommodations, 
Facilities,  and  Services  Wittiin  Glen 
Canyon  National  Recreation  Area 

summary:  This  notice  advises  all 
persons  and  entities  interested  in  the 
Prospectus  for  Operation  of 
Accommodations,  Facilities  and 
Services,  National  Park  Service,  Glen 
Canyon  National  Recreation  Area, 
which  was  issued  on  July  1, 1998,  that 
the  National  Park  Service  is  canceling 
this  prospectus  pursuant  to  36  CFR 
51.4(c).  This  notice  is  effective 
immediately.  The  National  Park  Service 
has  concluded  that  several 
programmatic  issues  have  arisen  which 
require  consideration  and  resolution 
before  proceeding  further.  A  new 
prospectus  will  be  issued  by  the 
National  Park  Service  as  soon  as  is 
practicable.  Persons  requesting  the 
prospectus  issued  on  July  1, 1998  will 
be  notified  of  its  issuance  at  the 
appropriate  time.  Solicitation  notices 
will  be  posted  in  accordance  with  36 
CFR  51.4(a). 

SUPPLEMENTARY  INFORMATION: 
Additional  information  can  be  obtained 
by  contacting  the  National  Park  Service, 
Intermountain  Region-Denver  Support 
Office,  Offlce  of  Concessions 
Management,  12795  W.  Alameda 
Parkway.  P.O.  Box  25287,  Denver. 
Colorado  80225-0287,  Attn:  Kathy 
Fleming  (303)  969-2665. 

Dated:  August  25, 1998. 
John  H.  King, 

Acting  Director,  Intennountain  Region. 
|FR  Doc.  98-23989  Filed  »-4-98;  8:45  am) 
BILLING  COOE  4310-70-P 


National  Park  Service 

Notice  of  Intent  to  Issue  a  Concession 
Permit  at  Rocky  Mountain  National 
Park 

SUMMARY:  Pursuant  to  the  Act  of  October 
9, 1965  (P.L.  89-249;  79  Stat.  969;  16 
U.S.C.  20  et  seq.),  notice  is  hereby  given 
that  the  National  Park  Service  intends  to 
issue  a  concession  permit  at  Rocky 
Mountain  National  Park  with  a  term  of 
three  years.  The  services  to  be  provided 
under  this  permit  are;  instruction  and 
guide  services  in  technical  rock 
climbing,  mountaineering,  and  ski 
moimtaineering.  This  short  term 
authorization  is  necessary  to  allow  the 
continuation  of  public  services  during 
the  completion  of  planning  documents 
for  Rocky  Mountain  National  Park.  The 
current  concessioner  has  performed  its 
obligation  to  the  satisfaction  of  the 
Secretary  of  Interior  and  retains  its  right 
of  preference  imder  this  administration 
action. 

EFFECTIVE  DATE:  Any  party  interested  in 
making  an  offer  for  this  new  permit 
must  do  so  within  15  days  of  the  date 
of  publication  of  this  announcement.  A 
copy  of  the  prospectus  for  this 
concession  authorization  may  be 
obtained  from  the  Chief  of  Concessions 
Management,  Intermountain  Support 
Office,  National  Park  Service,  12795 
West  Alameda  Parkway,  P.O.  Box 
25287,  Denver,  Colorado,  80225-0287, 
or  call:  (303)  969-2661. 

INFORMATION:  Information  regarding  this 
notice  can  be  obtained  from:  Chief, 
Concessions  Management, 
Intermountain  Support  Office, 
Attention:  Judy  Jennings,  National  Park 
Service,  12795  West  Alameda  Parkway, 
P.O.  Box  25287,  Denver,  Colorado, 
80225-0287,  or  call:  (303)  969-2661. 

The  National  Park  Service  is  currently 
in  the  planning  process  to  determine  the 
future  direction  of  concession  services 
in  Rocky  Mountain  National  Park.  This 
necessary  planning  process  will  directly 
affect  future  concession  activities. 
Included  in  this  plaiming  process  is  the 
development  of  a  commercial  services 
plan.  It  is  anticipated  that  the  park 
commercial  services  plan  will  be 
completed  in  1999.  Until  planning  is 
completed,  it  is  not  in  the  best  interest 
of  the  park  to  enter  into  a  longer  term 
concession  permit.  It  is  the  intention  of 
the  National  Park  Service  to  complete 
the  planning  process  then  conduct  a 
public  solicitation  and  selection  of  a 
concessioner  for  a  longer  permit  period. 


Federal  Register/VoL  63.  No.  173/Tuesday,  September  8,  1998/Notices 


47519 


Dated:  September  25, 1998. 
John  King. 

Deputy  Regional  Director,  Southwest 
Intermountain  Region. 

[FR  Doc.  98-23990  Filed  9-4-98:  8:45  am] 

BILUNO  CODE  4310-70-P 


DEPARTMENT  OF  INTERIOR 

National  Park  Service 

Appalachian  National  Scenic  Trail — 
Notice  of  Realty  Action 

agency:  National  Park  Service. 
ACTION:  Notice  of  Realty  Action. 

SUMMARY:  This  notice  announces  a 
proposed  exchange  of  fee  simple  title  in 
federally-owned  lands  for  fee  simple 
title  in  private  lands  both  located  in 
Grafton  County,  New  Hampshire.  The 
exchange  will  protect  .17  of  a  mile  of 
trail  footpath  and  eliminate  a  vehicular 
access  across  the  Appalachian  National 
Scenic  Trail. 

I.  The  following  described  interest 
acquired  by  the  National  Park  Service, 
has  been  determined  to  be  suitable  for 
disposal  by  exchange.  The  selected 
Federal  land  is  within  the  boundaries 
for  the  Appalachian  National  Scenic 
Trail.  The  land  has  been  surveyed  for 
cultural  resources  and  endangered  and 
threatened  species.  These  reports  are 
available  upon  request. 

A  fee  interest  in  the  following 
property  is  to  be  exchanged:  Tract  195- 
29  is  a  2.25  acre  portion  of  the  land 
acquired  by  the  United  States  of 
America  by  deed  recorded  at  Deed  Book 
1500,  Page  894,  in  the  Grafton  County 
Registry  of  Deeds,  State  of  New 
Hampshire.  The  United  States  will  also 
resolve  a  potential  claim  to  adjacent 
Dartmouth  College  lands  which  was 
disclosed  by  a  recent  survey.  The 
potential  claim  involves  3.53  acres  and 
will  be  settled  as  part  of  the  exchange 
process.  Conveyance  by  the  United 
States  will  be  done  by  a  Quitclaim  Deed. 

n.  In  exchange  for  the  interests 
described  in  Paragraph  I  above,  the 
Trustees  of  Dartmouth  College  will 
convey  to  the  United  States  of  America 
fee  simple  title  and  a  vehicular  access 
across  federal  lands  within  the 
boundaries  of  the  Appalachian  National 
Scenic  Trail. 

The  interest  in  land  to  be  acquired  by 
the  United  States  of  America  is 
described  as  follows:  Tract  195-27, 
being  fee  simple  title  to  1.51  acres 
acquired  by  the  trustees  of  Dartmouth 
College  by  deed  recorded  in  Deed  Book 
1040,  Page  395.  in  the  Grafton  County 
Registry  of  Deeds,  State  of  New 
Hampshire.  Also  to  be  acquired  is  Tract 
199-23,  being  fee  simple  title  to  13.89 
acres  acquired  by  the  Trustees  of 


Dartmouth  College  by  deeds  recorded  in 
Deed  Book  1237,  Page  366  and  Deed 
Book  1049,  Page  308  in  the  Grafton 
County  Registry  of  Deeds,  State  of  New 
Hampshire.  This  will  include  a 
vehicular  right-of-way  owned  by 
Dartmouth  College  across  other  lands  of. 
the  United  States  within  the  boundaries 
of  the  Appalachian  National  Scenic 
Trail  as  described  in  Deed  Book  1797. 
Page  867  in  Grafton  County  Register  of 
Deeds,  State  of  New  Hampshire.  The 
conveyance  to  the  United  States  will  be 
done  by  General  Warranty  Deed. 

The  value  of  the  interests  to  be 
exchanged  shall  be  determined  by 
current  fair  market  value  appraisals  and 
if  they  are  not  appropriately  equal,  the 
values  shall  be  equalized  by  a  cash 
payment. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  this  exchange  is  Section 
5(b)  of  the  Land  and  Water  Conservation 
Fund  Act  Amendments  in  Pub.  L.  90- 
401,  approved  July  15. 1968,  and 
Section  7(f)  of  the  National  Trails 
System  Act,  Pub.  L.  90-543,  as 
amended. 

Detailed  information  concerning  this 
exchange  including  precise  legal 
descriptions.  Land  Protection  Plan  and 
cultural  reports,  are  available  at  the 
address  below. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  written  comments  to  the  address 
below.  Adverse  comments  will  be 
evaluated  and  this  action  may  be 
modified  or  vacated  accordingly.  In  the 
absence  of  any  action  to  modify  or 
vacate,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  Interior. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Acquisition  Division,  National 
Park  Service.  AT/LAFO,  PO  Box  908, 
Martinsburg,  WV  25402,  (304)  263- 
4943. 

Dated:  June  10, 1998. 
Pamela  Underbill, 

Park  Manager,  Appalachian  National  Scenic 

Trail. 

(FR  Doc.  98-23991  Filed  9-4-98;  8:45  am) 

BILLMQ  CODE  43ia-7D-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

September  22, 1998  Board  of  Directors 
Meeting;  Sunshine  Act 

TIME  AND  DATE:  Tuesday.  September  22. 
1998,  1:00  PM  (OPEN  Portion),  1:30  PM 
(CLOSED  PorUon). 
PLACE:  Ofiices  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue  NW..  Washington,  DC. 


STATUS:  Meeting  OPEN  to  the  Public 

from  1:00  PM  to  1:30  PM.  Closed 

portion  vnll  commence  at  1:30  PM 

(approx.) 

MATTERS  TO  BE  CON8I0ERE0: 

1.  President's  Report 

2.  Approved  of  June  9. 1998  Minutes 
(Open  Portion) 

3.  Meeting  schedule  through  June,  1999 
FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Closed  to  the  Public  1:30  PM) 

1.  Proposed  FY  2000  Budget  Proposal 
and  Allocation  of  Retained  Earnings 

2.  Finance  and  Insurance  Project  in 
Venezuela 

3.  Insujance  Project  in  Brazil 

4.  Insurance  Project  in  Colombia 

5.  Finance  and  Insurance  Project  in 
Central  America  and  the  Caribbean 

6.  Finance  Project  in  Philippines 

7.  Insurance  Project  in  Angola 

8.  Finance  and  Insurance  Project  in 
Bangladesh 

9.  Investment  Fund  in  Armenia, 
Azerbaijan,  and  Georgia 

10.  Approval  of  June  9, 1998  Minutes 
(closed  Portion) 

11.  Pending  Major  Projects 

12.  Report  on  Indonesia 
CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  meeting  may  be 
obtained  from  Connie  M.  Downs  at  (202) 
336-8438. 

Dated:  September  3. 1998. 
Connie  M.  Downs, 

OPIC  Corporate  Secretary. 

[FR  Doc.  98-24192  Filed  9-3-98;  3:46  pm| 

BILLING  COOE  3210-01-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
collectk>n;  comment  request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Troops  to  COPS  II 
Program  Solicitation. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  the  sixtieth  day  from  the 
date  published  in  the  Federal  Register. 
Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
ftmctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 
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(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the-validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Kristen  Mahoney,  202-616-2896,  U.S. 
Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services, 
1 100  Vermont  Avenue,  NW, 
Washington.  DC  20530. 

Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  should  be 
directed  {o  Kristen  Mahoney.  202-616- 
2896.  U.S.  Department  of  Justice,  Office 
of  Community  Oriented  Policing 
Services.  1100  Vermont  Avenue,  N\V, 
Washington,  DC  20530. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
Troops  to  COPS  II  Program  Solicitation. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  None.  Office  of 
Community  Oriented  Policing  Services, 
U.S.  Department  of  Justice. 

(4)  Atlected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  and  Local 
governments,  private  non-  profit 
organizations,  individuals,  education 
institutions,  hospitals,  and  private 
commercial  organizations  (if  legislation 
allows).  Other:  None. 

The  information  collected  is  used  to 
determine  applicant  eligibility  for  the 
Troops  to  COPS  II  Grant  Program.  The 
program  provides  funding  to  law 
enforcement  agencies  for  costs 
associated  with  hiring  eligible  military 
veterans  as  law  enforcement  officers. 
The  goal  of  Troops  to  COPS  II  is  to 
facilitate  the  transition  of  those  who 
have  served  in  the  armed  forces  to 
service  in  community  policing  across 
America.  Agencies  selected  to  receive  a 


Universal  Hiring  Program  grant  on  or 
after  September  1, 1997  are  eligible  to 
apply  for  this  program.  Troops  to  COPS 
II  is  a  one  year  grant  which  provides 
reimbursement  up  to  $25,000  per 
veteran  for  hiring  expenses  such  as 
academy  and  field  training, 
supplemental  community  policing 
training,  uniforms  and  basic  issue 
equipment.  There  is  no  local  match 
requirement  for  these  funds.  (The  local 
match  for  the  UHP  grant,  however, 
remains  a  grant  requirement.) 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond:  500  respondents  at  1.5  hours 
per  response.  The  information  will  be 
collected  once  from  each  respondent. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  750  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Suite  850.  Washington  Center. 
1001  G  Street.  NW..  Washington,  DC 
20530. 

Dated:  September  1, 1998. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  98-24015  Filed  9-4-98;  8:45  am] 
BILUNG  CODE  4410-21-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Office  of  Policy  and  Research;  Job 
Training  Partnership  Act,  Title  IV, 
Demonstration  Program:  Opportunity 
Areas  For  Out-Of-School  Youth  Pilot 
Demonstration 

agency:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Notice  of  Availability  of  Funds 

and  Solicitation  for  Grant  Applications 

(SGA). 

SUMMARY:  All  information  required  to 
submit  a  grant  application  is  contained 
in  this  announcement.  The  U.S. 
Department  of  Labor  (DOL), 
Employment  and  Training 
Administration  (ETA),  announces  a 
pilot  demonstration  as  authorized  imder 
Title  rv  Part  D  of  The  Job  Training 
Partnership  Act.  to  increase  the  long- 
term  employment  of  youth  living  in 
high-poverty  areas.  TTiis  notice  provides 
information  on  the  process  that  eligible 
entities  must  use  to  apply  for  these 
demonstration  funds  and  how  grantees 


will  be  selected.  It  is  anticipated  that  up 
to  $12.5  million  will  be  available  for 
funding  demonstration  projects  covered' 
by  this  solicitation,  with  each  award 
being  approximately  $2.25  million. 
DATES:  The  closing  date  for  receipt  of 
proposals  is  December  7. 1998  at  4:00 
p.m.  (Eastern  Time). 
ADDRESSES:  Applications  must  be 
mailed  to:  U.S.  Department  of  Labor; 
Employment  and  Training 
Administration;  Division  of  Acquisition 
an^Assistance;  Attention:  B.  Yvonne 
Harrell.  Reference:  SGA/DAA  98-016; 
200  Constitution  Avenue,  N.W..  Room 
S-4203;  Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  All 
questions  should  be  faxed  to  Ms.  B. 
Yvonne  Harrell  at  (202)  219-8739  (this 
is  not  a  toll-free  number).  Please  include 
a  contact  person,  telephone  niunber,  fax 
number  and  refer  to  SGA-DAA-98-016. 

Part  L  Background 

The  Department  of  Labor  currently 
has  six  (6)  Youth  Opportimity  pilot 
projects.  Three  were  funded  in  1996, 
Chicago,  Houston,  and  Los  Angeles,  and 
three  in  1997,  the  Bronx.  Boston,  and 
rural  Kentucky.  Through  this 
solicitation,  the  Department  of  Labor 
expects  to  award  grants  to  establish  five 
additional  Youth  Opportunity  pilot 
sites.  In  these  pilot  projects, 
Opportimity  Areas  are  created  in 
targeted  conununities  to  expand 
employment,  education,  and  training.^ 
opportunities  for  out-of-school  youth 
ages  16-24.  with  priority  given  to  high 
school  dropouts.  The  demonstrations 
provide  employment,  education  and 
training  opportunities,  mentoring, 
support,  leadership,  developmental  and 
other  services  as  needed  for  all  youth  in 
the  target  area. 

The  Department  expects  to  award  five 
(5)  grants  of  approximately  $2.25 
million  each  for  a  period  of  18  months 
under  this  competition.  Based  on  the 
availability  of  funds  and  successful 
completion  of  this  initial  funding 
period,  some  level  of  second  and  third 
year  funding  may  be  provided  to  the 
demonstration  sites.  Award  decisions 
will  be  published  on  the  Internet  at 
ETA'S  Home  Page  at  http:// 
www.doleta.gov. 

Eligible  Applicants. 

This  grant  competition  is  limited  to 
the  Service  Delivery  Areas  (SDAs) 
covering  urban  and  rural  sites 
designated  by  Housing  Urban 
Development  (HUD)  and  the 
Department  of  Agriculture  as 
Empowerment  Zones  (EZs), 
supplemental  empowerment  zones, 
Enterprise  Communities  (ECs),  or 
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enhanced  enterprise  commimities.  In 
EZ/ECs  that  include  more  than  one  SDA 
(e.g.,  Philadelphia/Camden  and  Kansas 
City,  Missouri/Kansas),  the  SDAs  can 
submit  either  separate  applications  or  a 
joint  application,  which  must  clearly 
identify  each  SDA's  responsibilities.  To 
be  eligible  to  apply,  SDAs  will  need  to 
identify  a  contiguous  set  of  census  tracts . 
with  a  population  of  at  least  10,000  in 
the  1990  Census.  SDAs  will  need  to  list 
as  partners  the  local  public  school 
system,  the  local  EZ/EC  governing 
board,  the  juvenile  justice  system, 
representatives  of  major  employer 
networks  connected  to  the  school-to- 
work  effort,  the  state  School-to-Work 
Partnership,  and  if  applicable,  the  local 
School-to-Work  Partnership.  In  sites 
where  the  target  area  includes  public 
housing  facilities,  the  demonstrations 
should  establish  linkages  with  all 
employment  and  training  and  other 
programs  being  operated  by  the  local 
Housing  Authority. 

Current  DOL  grantees  serving  Out-of: 
School  Youth,  cannot  submit  an 
application  to  service  the  same 
community. 

Applicants  should  outline  how  they 
will  involve  residents,  youth  and  other 
community-based  organizations  (CBOs) 
and  faith-based  organizations  of  the 
community  in  the  planning,  and  other 
involvement  of  the  eff'ort.  Partners  do 
not  have  to  be  solely  subcontractors. 
Some  partners  v«ll  have  resources  of 
their  own  which  can  be  made  available 
to  youth  in  the  targeted  communify. 

Program  Components 

Grant  funds  shall  be  used  to  create  an 
Opportunity  Area  for  youth  living  in  the 
target  area.  Youth  employment  and 
development  activities  funded  imder 
the  grant  shall  be  used  for  a  structured 
set  of  initiatives  focused  sharply  on 
getting  out-of-school  youth  ages  16-24 
into  long-term  employment  at  wage 
levels  that  will  prevent  future 
dependency.  The  various  programs 
funded  under  the  grant  should 
constitute  a  coherent  strategy  for  serving 
large  numbers  of  neighborhood  youth 
and  raising  the  employment  rate  of  out- 
of-school  youth  in  the  area  up  to  80 
percent.  This  overall  strategy  needs  to 
be  responsive  to  the  particular  problems 
of  out-of-school  youdi  in  high-poverty 
areas,  especially  the  pervasive 
joblessness  of  males.  Given  the  solid 
economy  the  country  is  now 
experiencing,  the  overall  strategy  should 
have  a  strong  private  sector  emphasis 
with  a  core  program  of  perhaps  15  case 
managers  and  job  developers  working  to 
place  youth  and  retain  youth  in  private 
sector  jobs. 


Allowable  activities  will  include  but 
not  be  Umited  to  job  placement  officers 
and  case  managers  working  to  link 
youth  with  private  sector  employers;  on- 
the-job  training;  programs  directed 
towards  rehabiUtatine  inner-city 
housing  and  that  teach  leadership  skills 
and  prepare  youth  for  construction 
careers;  preparation  of  apprenticeship 
positions  in  commercial  construction; 
referrals  of  youth  to  Job  Corps  Centers 
for  open-entry/open-exit  to  academic, 
vocational  and  life  skills  training 
primarily  in  a  structured  environment; 
alternative  and  charter  schools;  local 
conservation  corps  programs  for  youth 
who  need  to  gain  disciplined  work 
experience  before  being  ready  for 
private  sector  placement;  and  adult 
mentors  working  with  youth  over  an 
extended  period  of  time. 

Offerers  are  encouraged  to  consider 
effective  practices  in  their  commimities 
in  workforce  development,  youth 
development  and  quality  project 
management.  Examples  of  activities 
within  these  categories  include:  job 
shadowing,  long  term  post-placement 
monitoring,  developing  mentor/coach 
relationships,  diverse  funding  and 
collaboration,  and  on-going  assessment 
of  progress  through  project  data.  The 
experiences  gained  through  the 
"Promising  and  Effective  Practices 
Network"  (PEPNet),  funded  in  part  by 
the  Department  of  Labor,  may  be  useful. 
Information  on  PEPNet  is  available  on 
Internet  web  site  www.ttrc.doleta.gov/ 
PEPNet. 

A  small  amount,  not  more  than 
$150,000  per  year,  of  grant  funds  can  be 
used  for  drtipout  prevention,  college 
bound  type  programs,  and  sports  and 
recreation  programs  open  to  all  youth  in 
the  target  area. 

DOL  expects  that  various  CBOs  in 
each  site  will  operate  many  of  the 
services  provided  under  this  grant. 
However,  the  services  should  be  well 
coordinated  between  CEO  operations 
and  the  core  program  components  and 
offered  to  participants  in  a  uniform 
manner. 

Training  offered  by  this 
demonstration  shall  incorporate 
elements  of  the  School-to-Work 
initiatives.  This  should  include 
classroom  based  and  work-based 
learning,  connective  or  supportive 
activities  which  helps  participants 
complete  the  training  and  enter  and 
maintain  employment.  Classroom 
curricula  should  be  directly  linked  to 
the  jobs  in  the  labor  market  with  direct 
input  from  employers.  Job  shadowing 
and  on-the-job  training  opportunities 
should  be  committed  to  employers  and 
indicated  in  the  proposal.  The  grantee 
should  also  investigate  and  experiment 


with  other  venues  of  learning  in  the 
community  for  participants. 
Training  and  eaucation  can  be  offered 
through  alternative  and  charter  school 
settings  using  the  School-to-Work  model 
for  providing  both  classroom  and  work 
based  learning  opportunities. 
Applicants  are  encouraged  to 
investigate,  within  each  site,  how  the 
average  daily  attendance  dollars  &om 
State  and  local  school  systems  can  be 
used  to  provide  training  to  participants 
of  this  demonstration  and  provide  for 
opportunities  in  alternative  and  chatter 
schools.  In  a  few  States  the  average 
daily  attendance  dollars  follow  youth 
who  drop  school  and  enter  job  training 
programs. 

Sites  providing  services  to  youth  in 
need  of  bonding  to  become  employed 
can  utilize  the  services  of  the  Federal 
Bonding  program.  More  information  on 
the  Federal  Bonding  program  will  be 
provided  at  the  time  of  grant  awards. 

Services  must  not  be  fragmented,  but 
should  operate  as  an  integrated  system 
that  supports  and  furthers  the  notion  of 
sustaining  the  effort  beyond  the  grant 
period  through  the  creation  of  a  new  or 
changed  infrastructure.  The  primary 
outreach,  intake  and  counseling 
activities  in  this  initiative  should  be 
based  in  the  targeted  neighborhood  in  a 
center  where  participants  can  come  for 
assistance  in  improving  their 
employment  prospects.  Project  Directors 
and  primary  staff,  e.g.,  case  manager 
and  job  developers,  should  be  located  in 
the  center.  All  connecting  activities 
should  be  easily  accessible  to  program 
participants  and  should  be  provided  in 
settings  where  it  is  conducive  to 
accomplishing  the  goals  and  objectives 
of  the  demonstration. 

Other  partnerships/linkages  should  be 
established  with  the  local  c5ne-Stop 
Center  and  the  America's  Career  Infonet 
system.  The  Infonet  system  is  a 
searchable  database  of  employment 
trends,  wages,  training  requirements, 
economic  information,  area  cost  of 
living,  etc.  The  Infonet  system  is 
available  through  the  One-Stop  Center, 
the  local  employment  service  office,  and 
the  Internet.  (Sites  are  encouraged  to 
have  access  to  the  Internet.)  The  grantee 
may  use  a  small  amount,  not  more  than 
$20,000  per  year,  of  the  grant  funds  to 
purchase  technical  assistance  to 
coordinate  with  other  local  service 
providere.  e.g..  welfare-to-work 
program,  school-to- work,  vocational 
education  programs,  one-stop,  etc.,  to 
focus  on  and  receive  employers 
involvement,  commitment  for  work- 
based  learning,  work  experience,  on-the- 
job  training,  and  job  opportunities.  The 
technical  assistance  shall  be  provided 
by  a  firm  or  individual  who  is  famiUar 
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vvrith  the  local  labor  market  ^nd  tias 
demonstrated  experience  in  this  area. 

The  grantee  mav  also  use  a  small 
amount,  not  more  than  $5,000  per  year, 
of  the  grant  funds  to  purchase  local 
technical  assistance  to  establish  and 
train  members  of  a  formal  Community 
Advisory  Board,  which  membership 
should  include  residents,  youth, 
business  leaders,  community  leaders, 
ministers,  teachers,  etc.,  to  have  direct 
involvement  with  the  project  meeting  it 
goals  and  objectives,  initiating  and 
carrying  out  community  activities  that 
will  enhance  the  quality  of  life  in  the 
local  community,  increase  community 
members  participation  in  this  initiative, 
and  have  direct  impact  on  parental 
involvement  with  the  program. 
GED  should  be  used  only  as  a  tool  for 
those  who  seek  higher  education  or  it  is 
needed  before  entering  a  job  training 
component.  But  it  should  not  be  seen  as 
an  end  in  itself. 

Coordination 

Applicants  must  use  partnerships 
both  (1)  to  enhance  the  out-of-school 
programs  funded  under  the  grant  and  (2) 
to  provide  complementary  programs  so 
as  to  make  the  target  neighborhood  an 
Opportunity  Area  for  all  youth.  It  is 
expected  that  applicant  and  other 
partners  will  invest  State,  local,  and 
other  federal  resources  to  sectire  the 
success  of  the  project.  Complementary 
projects  should  include:  (1)  School-to- 
work  efforts  in  the  target  area  high 
school;  (2)  commitments  for  specific 
numbers  of  career-track  jobs  by 
employers  located  in  the  wider 
metropolitan  area;  (3)  school  district 
efforts  to  reduce  the  dropout  and 
truancy  rates  in  area  middle  schools  and 
high  schools;  (4)  investments  from  other 
State  and  federal  programs,  such  as 
JTPA;  (5)  a  public/private  collaboration 
to  start  a  program  that  helps  youth 
attend  college  in  the  target  area;  (6)  a 
comprehensive  sports  and  recreation 
program  for  youth  of  all  ages  in  the 
target  neighborhood;  and  (7)  a 
comprehensive  youth  community 
service  program  in  the  target  area.  The 
application  should  provide  dollar 
values  for  the  contributions  from  each 
partner,  and  these  figures  will  be 
included  in  the  final  grant  budget. 
Applicants  also  must  agree  to  continue 
initiatives  started  under  this  grant 
beyond  the  three-year  grant  period. 
Applicants  are  encouraged  to  use  State 
and  local  educational  funds  to  support 
education  and  training  services  for 
youth  who  have  dropped  out  of  school. 

Period  of  Performance 

The  period  of  performance  shall  be  18 
months  from  the  date  of  execution  by 


the  Government.  Delivery  of  services  to 
targeted  groups  shall  commence  within 
90  days  of  execution  of  a  grant. 

Part  II.  Application  Process  and 
Guidelines 

A  grant  application  shall  be  limited  to 
12  double-spaced,  single-side.  8.5-inch 
X  11 -inch  pages  with  1-inch  margins. 
Text  type  shall  be  11  point  or  larger. 
Applications  that  do  not  meet  these 
requirements  will  not  be  considered. 
SDAs  wishing  to  apply  to  be  a 
demonstration  site  should  begin  as 
quickly  as  possible  forming  the 
partnerships  with  State  and  local 
school-to-work  efforts,  local  public 
schools,  empowerment  zones,  juvenile 
justice  system,  community  based 
organizations,  and  the  private  sector 
necessary  to  carry  out  this  project.  An 
original  and  three  (3)  copies  of  the 
application  shall  be  submitted.  The 
applications  shall  consist  of  two  (2)    ' 
separate  and  distinct  parts:  Part  A,  the 
Financial  Proposal,  and  Part  B,  the 
Technical  Proposal. 

Part  A — Financial  Proposal 

The  Financial  Proposal,  shall  contain 
the  Standard  Form  424,  "Application 
for  Federal  Assistance"  (Appendix  A) 
and  the  "Budget  Information  Sheet" 
(Appendix  B)  for  an  18-month  initial 
grant  period.  Both  of  these  forms  are 
attached.  The  budget  shall  include  on  a 
separate  page  a  detailed  breakout  of 
each  proposed  budget  line  item.  For 
each  budget  line  item  that  includes 
funds  or  in-kind  contributions  from  a 
source  other  than  the  grant  funds, 
identify  the  source,  the  amount,  and  in- 
kind  contributions,  including  any 
restrictions  that  may  apply  to  these 
funds.  The  Federal  Domestic  Assistance 
Catalog  number  is  17.249. 

Part  B.  Technical  Proposal 

The  technical  proposal  should  be  12 
pages  or  less  and  reflect  the  local 
partnerships  that  are  being  developed. 
An  Executive  Summary  may  be 
included,  but  shall  not  exceed  two 
pages.  The  technical  proposal  should 
include  letters  of  support  from  the  local 
chief  elected  official. 

These  letters  will  not  be  counted 
against  the  page  limit.  No  cost  data  or 
reference  to  price  shall  be  included  in 
the  technical  proposal.  The  technical 
proposal  shall  include  answers  to  the 
following  questions: 

1.  What  is  the  need  in  the  target 
community?  What  is  its  population  and 
poverty  rate  in  the  1990  Census?  What 
are  the  dropout  rates  of  target  area  high 
schools,  as  measured  by  the  number  of 
ninth  graders  enrolled  in  September  of 


1993  and  the  number  of  students 
graduating  ui  June  oi  19H7? 

2.  What  new  initiatives  and  on-going 
effective  practices  for  out-of-school 
youth  will  be  funded  with  the  grant? 

3.  How  will  new  initiatives  and 
effective  practices  fit  into  your  overall 
EZ/EC  plan? 

4.  What  school-to-work  initiatives 
consistent  with  the  School-to-Work 
Opportunities  Act  of  1994  currently 
exist  in  the  target  area  high  school? 
What  additional  school-to-work 
initiatives  will  be  implemented  if  this 
grant  is  received? 

5.  What  dropout  prevention  efforts 
currently  exist  in  target  area  middle 
schools  and  high  school?  What  new 
initiatives  are  committed  as  a  if  this 
grant  is  received? 

6.  What  do  local  major  corporations 
promise  as  their  role  if  the  area  becomes 
an  opportunity  area?  The  application 
should  be  clear  in  specifying  existing 
private  sector  activities  and  new 
activities  supported  with  leveraged 
resources.  The  specific  number  of  jobs 
pledged  for  target  area  youth  should  be 
included  in  the  application. 

7.  What  strategy  do  you  have  for 
linking  with  Job  Corps? 

8.  What  State  and  local  public  sector, 
and  non-profit  sector  (including  faith- 
based  organizations)  commitments  are 
being  promised?  Again,  the  application 
should  be  clear  in  specifying  existing 
public  sector  activities  in  the  target  area 
and  new  activities  being  supported  with 
leveraged  resources. 

9.  What  strategy  do  you  have  for 
maintaining  these  enhanced  services  to 
out-of-school  youth  after  the 
demonstration  has  ended?  Will  school 
funds  be  provided? 

10.  What  strategies  do  you  have  for 
engaging  the  juvenile  justice  system  in 
preventing  juvenile  crime  in  the  target 
area  and  in  meeting  the  needs  of  target 
area  youth  who  are  in  the  criminal 
justice  system? 

11.  What  strategy  do  you  have  to  hire 
and  maintain  high  quality  staff, 
particularly  in  the  areas  of  job 
development,  case  management  and 
project  director  and  to  provide  salary 
levels  that  are  comparable  with  other 
programs  with  same  type  of  job 
responsibility. 

Information  required  under  (a),  and 
(b),  below  shall  be  provided  separately 
for  each  targeted  neighborhood  where 
out-of-school  youth  will  be  served. 

(a)  Target  Neighborhood 

Applications  should  identify  a  target 
area  within  the  EZ/EC  with  a  population 
of  between  10,000  and  15,000  persons 
and  a  poverty  rate  in  the  1990  Census 
that  is  among  the  highest  in  the  EZ/EC. 
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In  urban  sites,  the  target  area  should  be 
comprised  of  contiguous  census  tracts. 
In  rural  counties  larger  than  15.000,  the 
target  area  should  be  comprised  of 
contiguous  census  tracts  or  block 
numbering  areas.  In  both  urban  and 
rural  sites,  the  target  area  should 
include  a  high  school  and  at  least  one 
middle  school. 


(b)  Sample  Site  Plan 

One  example  of  the  type  of  plan  that 
could  be  included  in  the  proposal  is 
below.  This  example  is  intended  to  be 
illustrative  rather  than  prescriptive.  It  is 
expected  that  each  community  will 
develop  a  plan  that  is  tailored  to  its 
area.  In  this  example,  the  target 
community  within  the  EZ/EC  has  a 
population  of  10,000,  writh  1,600  16-24 
year-olds  and  with  20  percent  of  its 
population  living  in  public  housing. 


Roughlv  half  of  the  16-24  year-olds  are 
out-of-school  (800)  and  40  percent  of  the 
out-of-school  youth  are  employed  (320). 
To  reach  an  80  percent  employment 
level  for  this  group  will  require  640 
being  employed,  or  320  more  jobs.  To 
achieve  this  level  of  employment  and  to 
stem  the  dropout  rate,  the  following 
example  shows  how  the  DOL  grant 
might  be  used  in  conjunction  with  the 
leveraging  of  other  resources.  (This  is  an 
example): 


Job  developers/case  managers  (Staff  of  15) 

CET  training  (50  youtti  @  56,000) 

On-ttie-job  training  (40  youth  @  S5,000) 

YouttiBuild  (40  youth  @  820,000)  

Local  conservation  corps  (40  youth  @  820,000) 

Alternative  school  (80  youth  @  38,000)  

Middle  school  restructuring 

Futures  program  in  high  sctKX)! ■■ 

College  Bound  program 

Sports  and  recreation  program 

Juvenile  alternative  sentencing  program  


IX3L  grant 


$850,000 
150,000 
200,000 
300,000 
400,000 
200,000 

sbibbb 

50,000 
50,000 


2.250.000 


Other  re- 
sources 


150,000 


500,000 
400,000 
440,000 
235,000 
200.000 
100,000 
100.000 
100,000 


•2,250,000 


•This  SGA  recommends  the  leveraging  of  resources  on  a  one-to-one  basis  through  in-kind  or  cash  dollars.  The  leveraged  resources  could  be 
used  to  serve  22-24  year-olds,  and  thus  come  from  JTPA  Title  ll-A.  Other  leveraged  resources  could  come  from  other  Federal  agencies,  local 
corporations  and  foundations.  Funds  for  a  new  alternative  school  in  the  target  community  would  come  from  State  or  local  education  funds.  In  ad- 
dition to  these  funds  for  job  training  programs,  the  local  area  would  also  provide  funds  for  new  initiatives  to  strengthen  the  target  area's  middle 
schools  and  high  school.  These  initiatives  would  include  enhanced  school-to-work  efforts  in  the  high  school;  a  program  to  prepare  entenng  ninth 
graders  for  starting  high  school  and  to  provide  outreach  workers  to  keep  youth  in  school:  a  program  to  help  youth  enter  college,  and  a  com- 
prehensive sports  and  recreation  program  for  youth.  These  initiatives  would  be  paid  for  through  a  combination  of  other  Federal  funds,  public 
school  funds  local  corporations,  and  local  foundations.  A  significant  number  of  private  sector  jobs  wouW  also  be  pledged  for  participants. 


Hand-Delivered  Applications 

Applications  should  be  mailed  no 
later  5ian  five  (5)  days  prior  to  the 
closing  date  for  the  receipt  of 
applications.  However,  if  applications 
are  hand-delivered,  they  must  be 
received  at  the  designated  place  by  4 
p.m.,  Eastern  Time  on  the  closing  date 
for  receipt  of  applications.  All  overnight 
mail  will  be  considered  to  be  hand- 
delivered  and  must  be  received  at  the 
designated  place  by  the  specified  time 
and  closing  date.  Telegraphed  and/or 
faxed  proposals  will  not  be  honored. 
Applications  that  fail  to  adhere  to  the 
above  instructions  will  not  be  honored. 

Late  Applications 

Any  application  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it: 

(a)  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  closing 
date  specified  for  receipt  of  applications 
(e.g.,  an  offer  submitted  in  response  to 

a  solicitation  requiring  receipt  of 
application  by  the  30th  of  January  must 
have  been  mailed  by  the  25th);  or 

(b)  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service — Post 


Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  application.  The  term 
"working  days"  excludes  weekends  and 
U.S.  Federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  is  the  U.S. 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  Both  postmarks  must 
show  a  legible  date  or  the  proposal  shall 
be  processed  as  if  it  had  been  mailed 
late.  "Postmark"  means  a  printed, 
stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  "Express  Mail  Next- 
Day  Service — Post  Office  to  Addressee" 


is  the  date  entered  by  the  post  office 
receiving  clerk  on  the  "Express  Mail 
Next  Day  Service — Post  Office  to 
Addressee"  label  and  the  postmarks  on 
both  the  envelope  and  wrapper  and  the 
original  receipt  from  the  U.S.  Postal 
Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore,  an 
applicant  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

Withdrawal  of  Applications 

Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Applications  may  be  withdrawn 
in  person  by  the  applicant  or  by  an 
authorized  representative  thereof,  if  the 
representative's  identity  is  made  known 
and  the  representative  signs  a  receipt  for 
the  proposal. 

Part  III — Evaluation  Component 

The  demonstration  sites  will  be 
required  to  collect  and  maintain 
participant  records  so  that  this  can  be  a 
learning  experience  for  the  government. 
We  look  to  leam  and  share  effective 
techniques  and  strategies  for  meeting 
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the  needs  of  out-of-school  youth.  The 
required  participant  records  will  be 
similar  to  the  Standardized  Program 
Information  Report  (SPIR)  required  for 
JTPA  Title  II  programs.  Leveraged 
resources  from  schools  can  be  provided 
in  a  variety  of  ways  such  as  by  changing 
education  funding  formulas  to  reach  out 
of  school  youth,  starting  or  expanding 
alternative  schools,  and  providing  space 
in  school  buildfngs  for  training 
programs.  No  funds  under  this  grant 
should  be  set  aside  for  local  evaluations, 
as  the  project  will  be  formally  evaluated 
through  DOL.  The  DOL  evaluation  will 
be  aimed  primarily  at  learning  from  this 
demonstration  if  a  comprehensive 
approach  to  addressing  the  employment 
and  other  needs  of  out  of  school  youth 
increases  their  employment  rate, 
thereby,  decreasing  negative  behavior. 
The  Department  will  use  the  lessons 
learned  in  subsequent  programs  for  out 
of  school  youth. 


Part  rV — Evaluation  Criteria 

Prospective  offerers  are  advised  that 
the  selection  of  grantee(s)  for  award  is 
to  be  made  after  careful  evaluation  of 
proposals  by  a  panel  of  specialists.  Each 
panelist  will  evaluate  the  proposals  for 
acceptability  with  emphasis  on  the 
various  factors  enumerated  below.  The 
panel  results  are  advisory  in  natuire  and 
not  binding  on  the  Grant  Officer. 

1 .  Need  in  target  neighborhood,  as 
measured  by  its  poverty  rate  in  the  1990 
Census  (10  points). 

2.  Plan  and  capacity  for  conducting 
project  (45  points). 

3.  Level  of  investments  of  schools  and 
other  public  sector  partners  (15  points) 

,   4.  Level  of  investments  of  private 
sector  partners,  including  commitments 
for  private-sector  jobs  (10  points) 

5.  Current  school-to- work  program 
and  plans  for  next  year's  school-to-work 
program  in  target  area  high  school  (10 
points) 


6.  Dropout  prevention  plans  (10 
points) 

Applicants  are  advised  that 
discussions  may  be  necessary  in  order 
to  clarify  any  inconsistencies  in  their 
applications.  Site  visits  will  be  made 
prior  to  final  decisions  of  awards,  to 
confirm  information  submitted  in 
application.  The  final  decision  on 
awards  will  be  based  on  what  is  most 
advantageous  to  the  Federal 
Government,  taking  into  account  factors 
such  as  geographic  diversity,  mix  of  EZs 
and  ECs,  and  demographic 
characteristics.  The  Government  may 
elect  to  award  grant(s)  without 
discussion  with  the  offerers. 

Signed  on  this  1st  day  of  September  1998. 
Janice  E.  Perry, 
Grant  Officer,  Department  ofLabor/ETA. 

Attachments:  Standard  Form  424  Budget 
Information  Sheet 

BILUNQ  CODE  4S10-30-P 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Appiwrd  N«.  «34MM3 


I.  TYTEOFSUBMISSiON: 

a  Cm 
aiitaKCa 


a 


2.  DATCSUBMITIEO 


).  DATE  KECCIVCD  BY  STATC 


4.  DATCRECEIVEO  BY  reoaiAL  AGENCY 


S.  ArrUCANTINFOItMATION 


UfriNMK 


A4*«>  IfiTC  dqp,  cMMj,  Siat  Mtf  «l»  oM: 


t.  EMPLOVEK  IDENTinCATION  ^aMB□l(ElN): 


]n-nDnnnn[ 


t.  TYPC  OF  APPLICATION: 

or 


)  !■  bMM:      I— I      I— I 


If  R(*W«^  oMT  iMmpftaM  MtnW  I 

A.  IncnacAwai^  B.  DMnacAwar*  C.  Iwiim  Dana— 

D.  DccnMtDunUM         Olkcr(ip«My): 


W.  CATAUX:  OF  nXCKAL  DOMESTIC  ASSBTANCE  NUMBCK: 


nn-DDD 


IMi»ki 


■fevafll 


(fl«ii 


T.  rYTEOFAPrUCANTtkMr 


itmrlakwA  I— J 


A. 

Suit 

B. 

Ce>«; 

1     Sum*  CoMTolM  ImtitMi 

C. 

Manki|» 

J  >  Tt^ttt  Xiwt^fwnltf 

D. 

Towmkip 

K   ladtaiTrikt 

E. 

iMtnUM 

L.  uan*iii 

F. 

M.  Pram  OrtaalaliMi 

C. 

SpMMDinW 

N.  Ockcr  (SiMcirr): 

9.  NAME  OF  FEOCKAL  AGENCY: 


II.  DGSCIUPnVETniEOFAmJCANrSPMMECTi 


TniX: 


U.  AKEAS  AFFECTED  BY  ntOIECT  Idlki,  CMMta.  SUHi,  ate): 


I}.  PROPOSED  FMMECT: 


SwtDw 


14.  CONGRESSIONAL  DISTRICTS  OF: 


k.  Pt^ici 


15.  ESTIMATED  FVNDINC: 


c  StaM 


«.  Oikv 


(.  TOTAL 


It.  IS  APPLICATION  SUBtECT  TO  REVIEW  BY  STATE  EXECimVE  ORDER  UI72  PROCESS? 

•.  YES.  THIS  PREAPPUCATION/APPtJCATlON  WAS  MADE  AVAILABLE  TO  T^ 
STATE  EXECUTIVE  ORDER  U37I  PROCESS  FOR  REVIEW  ON 


DATE 


b.  NO.  a  PROGRAM  IS  NOT  COVERED  BY  E.0. 11372 

□  OR  PROGRAM  HAS  NOT  BEEN  SELECTTD  BY  STATE  FOR  REVIEW 


17.  IS  THE  APPLICA.Vr  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
Q  Y«i  M-Yb," 


O  N* 


II.  TO  THE  BECT  OF  MY  KNOWLEDGE  AND  BELIEF,  ALL  DATA  IN  THIS  AFPUCATION/PREAPPUCATION  ARE  TRUE  AND  CORRECT.  THE  ^>OCM**^-tHASKBiOVl.\ 
AUTTOiSeDBY  ™e  GOVERNING  BODY  OF  THE  APPUCANT  AND  THE  APPUCANT  WILL  COMPLY  WITH  THE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


•.  Tjrpcd  NMt  tt  AKhMiad  RipraaUtin 


k.  TRb 


i.  St^tmn  aT  AMkortod  RipcaMUtio 


c  T*f<M 


■kir 


PiwIms  EdMtfH  PMt  UMMt 


Slliiitli4F«r»424  (REV  4«) 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  pcapplications  and  applications  submitted  for  Federal  assistance. 
It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  Sutes  which  ave  established  a  review  and  comment  procedure 
in  response  to  Execudve  Order  12372  and  have  selected  die  program  to  be  included  in  dieir  process,  have  been  given  an  opportunity  to 
review  the  applicant's  submission. 


Ilem: 


Entry: 


Item: 


Entry: 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or  State 
if  applicable)  &  applicant's  control  number  (if 
a{>plicable). 

3.  State  use  only  (if  applicable) 

4.  If  this  application  is  to  continue  or  revise  an  existing 
award,  enter  present  Federal  Identifier  number.  If  for 
a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this  assistance 
activity,  complete  address  of  the  applicant,  and  name 
and  telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number  (EII^  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space  provided.  . 

8.  Check  appropriate  box  and  enter  appropriate  letter(s) 
in  the  space(s)  provided. 

•  'New*  means  a  new  assistance  award. 

-  'Continuation'  means  an  extension  for  an 
additional  funding/budget  period  for  a  project       with 
a  projected  completion  date. 

-  "Revision'  means  any  change  in  the  Federal 
Government's  financial  obUgation  or  contingent 
liability  from  an  existing  obligation. 

9.  Name  of  Federal  agency  from  which  assistaix:e  is 
being  requested  with  this  application. 


12.  List  only  the  largest  political  entities  affected  (e.g.. 
State,  counties,  cities. 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  die  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Value  of 
in-kind  contributions  should  be  included  on  appropriae 
lines  as  applicable.  If  die  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the  amount . 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  bodi  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  IS. 

16.  *      Applicants  should  contact  the  State  Single  Point  of 

Conuct  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  is  subject  to  the 
State  intergovernmental  review  process. 

17.  This  question  applies  to  die  applicant  organization,  not 
the  person  who  signs  as  die  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  die  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 


10.  Use  die  Catalog  of  Federal  Domestic  Assistance 
number  and  tide  of  die  program  under  which 
assistance  is  required. 

1 1 .  Enter  a  brief  descriptive  tide  of  die  project.  If  more 
than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach  a  m^ 
showing  project  location.  For  preapplications,  use  a 
separate  sheet  to  provide  a  summary  description  of  the 
project. 
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PART   II    -  BDDCgT  INFORMATION 
SECTION  A  -  Budget  Swamary  by   Categories 


(A) 

(B) 

(C) 

\l.'    Personnel 

2.      Fringe  Benefits    (Rate       %) 

~"~^ 

3.      Travel 

4.      Equipment 

5.      Supplies 

6.      Contractual 

7.  Other 

• 

8.      Total,   Direct  Cost 
(Lines   1    through   7) 

9.      Indirect  Cost    (Rate          %; 

10.    Training  Cost/Stipends 

' 

11.    TOTAL  Funds  Requested 
(Lines   8   through  10) 

SECTION  B   -   Cost  Sharing/  Match  Summary  (if  appropriate) 

(A)  (B) 


(C) 


1.    Cash  Contribution 


2.    In-Kind  Contribution 


3.    TOTAL  Cost  Sharing  /  Match 
(Rate  %;    


NOTE:  Use  Column  A  to  record  funds  requested  for  the  iniiial  period  of 

performance   (i.e.    12  months,   18  months,   etc.);   Column  B   to  record 
changes   to   Column  A   (i.e.    requests   for  additional   funds  or  Ixne 
item  chetnges;   and  Column  C  to  record   the   totals    (A  plus  B). 
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INSTRUCTIONS   FOR   PART  II    -  BUDGET  INFORMATION 


SECTION  A   -  Budget  Summary  by  Categories 


1.  vmrannn^i  t      Show  Salaries   to  be  paid  for  project  personnel. 

2.  Fringe  Benefits:      Indicate   the  rate  and  amount  of  fringe  benefits. 

3.  Travel :      Indicate   the  eimount  requested  for  staff  travel.      Include 
funds   to  cover  at  least  one   trip  to  Washington,    DC  for  project 
director  or  designee. 

4.  Equipment :      Indicate   the  cost  of  non- expendable  personal  property 
that  has  a  useful   life  of  more   than  one  year  with   a  per  unit  cost  of 
$5, 000  or  more. 

5.  Supplies :      Include   the  cost  of  consumable  supplies  and  materials   to  be 
used  during   the  project  period. 

6.  Contractual :  ■  Show  the  amount   to  be  used  for    (1)   procurement  contracts 

(except   those  which  belong  on  other  lines  such  as  supplies  and 
equipment) ;   and    (2)    sub -contracts /grants. 

7.  Other :      Indicate  all   direct  costs  not  clearly  covered  by  lines  1 
through   6  above,    including  consultants. 

8.  Total.   Direct   Costs:      Add  lines  1    through   7. 

9.  Indirect  Costs:      Indicate   the  rate  and   amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

10.  Training   /Stipend   Cost:        (If  allowable) 

11.  Total  Federal    funrlf*   Requested:      Show  total   of  lines   8    through  10. 
SECTION  B   -   Cost  Sharing/Matching  Summary 

Indicate   the  actual  rate  and  amount  of  cost  sharing/matching  when 
there  is   a  cost  sharing/matching  requirement.      Also  include  percentage 
of  total  project  cost  and  indicate  source  of  cost  sharing/matching 
funds,    i.e.    other  Federal  source  or  other  Non-Federal  source. 


NOTE: 


PLEASE  INCLUDE  A  DETAILED   COST  ANALYSIS   OF  EACH  LINE  ITEM. 


IFR  Doc.  98-24013  Filed  &-4-98;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (98-116)] 

InfofTnation  Collection:  Submission  for 
0MB  Review,  Comment  Request 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice  of  Agency  Report  Forms 
Under  0MB  Review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
8, 1998. 

ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Sue  McDonald,  Mail 
Code  GS4,  Lyndon  B.  Johnson  Space 
Center,  Houston,  TX  77058. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carmela  Simonson,  Office  of  the  Chief 
Information  Officer,  (202)  358-1223. 

Reports:  JSC  Form  1625. 

Title:  Radioactive  Material  Transfer 
Receipt. 

OMB  Number:  2700-0007. 

Type  of  review:  Extension. 

Need  and  Uses:  Federal  law  requires 
that  Johnson  Space  Center  keep  records 
of  each  radioactive  material  transfer. 

Affected  Public:  Business  or  other  for- 
profit,  Federal  Government,  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  50. 
■     Responses  Per  Respondent:  2. 

Annual  Responses:  100. 

Hours  Per  Request:  Vz  hr. 

Annual  Burden  Hours:  58. 

Frequency  of  Report:  On  occasion. 
Donald  J.  Andreotta, 
Deputy  Chief  Information  Officer 
(Operations),  Office  of  the  Administrator. 
[FR  Doc.  98-24075  Filed  9-4-98;  8:45  ami 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[98-1151 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Sun-Earth  Connection  Advisory 
Subcommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 


L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Coimcil,  Space  Science 
Advisory  Committee,  Sun-Earth 
Connection  Advisory  Subcommittee. 
DATES:  Monday,  September  21,  1998, 
8:30  a.m.  to  5:00  p.m.;  Tuesday, 
September  22, 1998,  8:30  a.m.  to  5:00 
p.m.;  and  Wednesday,  September  23, 
1998,  from  8:30  a.m.  to  1:00  p.m. 
ADDRESSES:  National  Aeronautics  emd 
Space  Administration,  MIC  6,  Room, 
6H46  300  E  Street,  SW,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  Withbroe,  Code  S,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  (202)  358-2150. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 
-  -Sun-Earth  Connection  Program 

Overview:  Budget,  Current  Program, 
— Future  Activities 
— Research  and  Analysis  Program 
— Solar  Terrestrial  Probes  Program 
— Solar  Probe 
— ^Discussion  and  writing  groups 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  September  1, 1998. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  98-24074  Filed  9-4-98;  8:45  am) 

BILUNG  CODE  7510-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-400] 

Carolina  Power  &  Light  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  For  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
63  issued  to  Carolina  Power  &  Light 
Company  (the  licensee)  for  operation  of 
the  Shearon  Harris  Nuclear  Power  Plant 
located  in  Wake  and  Chatham  Coimties, 
North  Carolina. 

The  proposed  amendment  would 
revise  the  Harris  Nuclear  Plant  (HNP) 
Technical  Specifications  (TS) 


concerning  the  applicability  of  Limiting 
Conditions  for  Operation  (LCO)  and 
Surveillance  Requirements  (SR). 
Specifically,  HNP  proposes  to  revise  TS 
3.0.4  and  associated  specifications;  TS 
4.0.4;  and  Bases  for-TS  3.0.3,  TS  3.0.4, 
and  TS  4.0.4  to  be  consistent  with 
Generic  Letter  87-09  dated  June  4, 1987. 

This  proposed  TS  change  is  needed 
due  to  \he  verbatim  requirements  of  TS 
3.0.4  and  inoperable  TS  equipment  that 
would  prevent  plant  shutdown.  A 
verbatim  reading  of  the  current  HNP  TS 
3.0.4  would  not  allow  entry  into  a  lesser 
operational  mode  if  required  TS 
components  were  inoperable. 

Before  issuance  of  the  proposed 
hcense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  amendment  does  not 
involve  a  signincant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  revision  to  TS  3.0.4  allows 
entry  into  an  operational  condition  in 
accordance  with  action  requirements  when 
conformance  to  the  action  requirements 
permits  continued  operation  of  the  facility 
for  an  unlimited  period  of  time.  This 
operational  flexibility  is  consistent  with  that 
allowed  by  the  existing  individual  l^Os  and 
their  associated  action  requirements  which 
provide  an  acceptable  level  of  safety  for 
continued  operation. 

The  proposed  revision  to  TS  4.0.4  clarifies 
that  Specification  4.0.4  does  not  prevent 
passage  through  or  to  operational  conditions 
as  required  to  comply  with  action 
requirements.  This  is  consistent  with  the 
existing  Specification  3.0.4.  In  addition,  the 
potential  for  plant  upset  and  challenge  to 
safety  systems  is  heightened  if  surveillances 
are  performed  during  a  shutdown  to  comply 
with  Action  Requirements. 

The  revisions  to  the  Bases  Section  3.0  and 
4.0  and  the  elimination  of  specific  exceptions 
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to  Specification  3.0.4  are  administrative  in 
nature  and,  therefore,  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  There  is  no  physical 
alteration  to  any  plant  system,  nor  is  there  a 
change  in  the  method  in  which  any  safety 
related  system  performs  its  function. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  there  is  no  physical 
alteration  to  any  plant  system,  nor  is  there  a 
change  in  the  method  in  which  any  safety 
related  system  performs  its  function. 

The  revisions  to  the  Bases  Sections  3.0  and 
4.0  and  the  elimination  of  specific 
exemptions  to  Specification  3.0.4  are 
administrative  in  nature  and,  therefore,  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  revision  to  Specification  3.0.4  allows 
operational  flexibility  which  is  consistent 
with  that  allowed  by  the  existing  individual 
LCOs  and  their  associated  action 
requirements  which  provide  an  acceptable 
level  of  safety  for  continued  operation.  The 
proposed  revision  to  Specification  4.0.4  is  a 
clarification  to  the  specification  and  as  such 
is  administrative  in  nature.  The  revision 
makes  it  clear  that  Specification  4.0.4  does 
not  prevent  passage  through  or  to  operational 
conditions  as  required  to  comply  with  action 
requirements.  This  is  consistent  with  the 
existing  Specification  3.0.4.  These  revisions 
result  in  improved  Technical  Specifications, 
and  therefore,  increase  the  margin  of  safety. 

The  revisions  to  the  Bases  Sections  3.0  and 
4.0  and  the  elimination  of  specific 
exemptions  to  Specification  3.0.4  are 
administrative  in  nature  and,  therefore,  do 
not  involve  a  signiffcant  reduction  in  a 
margin  of  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 


publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555— 
0001,  and  should  cite  the  publication 
date  and  page  niunber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike.  Rockville.  Maryland,  fi'om  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  8, 1998,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Cameron 
Village  Regional  Library,  1930.Clark 
Avenue,  Raleigh,  North  Carolina  27605. 


If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  die 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
-made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to  . 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to 'establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
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contention  must  he  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
jfiearing.  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held.    . 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
William  D.  Johnson,  Vice  President  and 
Senior  Coimsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(I)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  27, 1998, 
which  is  available  for  public  inspection 
at  the  Commission's  PubUc  Document 


Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington.  DC.  and  at  the 
local  public  document  room  located  at 
the  Cameron  Village  Regional  Library. 
1930  Clark  Avenue.  Raleigh,  North 
Carolina  27605. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  September,  1998. 
For  the  Nuclear  Regulatory  Commission. 

Scott  C.  Flanders, 

Project  Manager,  Project  Directorate  H-i,  - 
Division  of  Reactor  Projects — I/II.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  9a-24010  Filed  9-4-98;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  5a-295/304-LA-2  ASLBP  No. 
98-750-06-LA] 

Commonwealth  Edison  Company; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  Sections  2.105,  2.700, 
2.702,  2.714,  2.714a,  2.717,  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  to 
preside  over  the  following  proceeding. 

COMMONWEALTH  EDISON 
COMPANY 

Zion  Nuclear  Power  Station 

This  Board  is  being  established 
pursuant  to  a  petition  for  leave  to 
intervene  submitted  by  the  Committee 
for  Safety  at  Plant  Zion.  Randy  Robarge 
and  Edwin  D.  Dienethal.  The  petition 
was  filed  in  response  to  a  notice  of 
issuance  of  a  license  amendment  to  the 
Commonwealth  Edison  Company  for  the 
Zion  Nuclear  Power  Station  and  the 
Nuclear  Regulatory  Commission's  Staffs 
finding  of  no  significant  hazards 
considerations  in  connection  with  that 
license  amendment.  The  notice  was 
published- in  the  Federal  Register  at  63 
FR  43216.  43217  (August  12,  1998). 

The  Board  is  comprised  of  the 
following  administrative  judges: 
Thomas  S.  Moore,  Chairman. 
Atomic  Safety  and  Licensing  Board 

Panel,  U.S.  Nuclear  Regulatory 

Commission,  Washington,  DC  20555 
Dr.  Jerry  R.  Kline.  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

DC  20555 
Frederick  J.  Shon,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

DC  20555 


All  correspondence,  documents  and 
other  materials  stiali  be  tiled  with  the 
Judges  in  accordance  with  10  CFR 
2.701. 

Issued  at  Rockville,  Maryland,  this  1st  day 
of  September  1998. 

B.  Paul  Cotter,  fr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  98-24008  Filed  9-4-98:  8:45  ami 
BILUNQ  COOE  75S0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Pocket  No.  50-346] 

Toledo  Edison  Company,  Centerior 
Service  Company  and  The  Cleveland 
Electric  Illuminating  Company:  Davis- 
Besse  Nuclear  Power  Station,  Unit  1 ; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  the  issuance  of  an  order 
approving,  under  10  CFR  50.30,  the 
transfer  of  Facility  Operating  License 
No.  NPF-3,  issued  to  the  Toledo  Edison 
Company,  Centerior  Service  Company, 
and  "The  Cleveltmd  Electric  Illuminating 
Company  (the  licensees]  for  the  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
located  in  Ottawa  County,  Ohio,  with 
resi>ect  to  operating  authority  under  the 
license,  and  considering  issuance  of  a 
conforming  amendment  under  10  CFR 
50.90. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  approve 
the  transfer  of  operating  authority  under 
the  license  to  a  new  company, 
FirstEnergy  Nuclear  Operating  Company 
(FENOC],  to  allow  it  to  use  and  operate 
Davis-Besse  and  to  possess  and  use 
related  licensed  nuclear  materials  in 
accordance  with  the  same  conditions 
and  authorizations  included  in  the 
current  operating  license.  The  proposed 
action  would  also  approve  issuance  of  a 
license  amendment  reflecting  the 
transfer  of  operating  authority.  FENOC 
would  be  formed  by  FirstEnergy 
Corporation  to  become  the  licensed 
operator  for  Davis-Besse  and  would 
have  exclusive  control  over  the 
operation  and  maintenance  of  the 

facility. 

Under  the  proposed  arrangement, 
ownership  of  Davis-Besse  will  remeiin 
unchanged  with  each  owner  retaining 
its  current  ownership  interest.  FENOC 
will  not  own  any  portion  of  Davis-Besse. 
Likewise,  the  owners'  entitlement  to 
capacity  and  energy  from  Davis-Besse 
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will  not  be  affected  by  the  proposed 
change  in  operating  responsibility  for 
Davis-Besse.  The  owners  will  continue 
to  provide  all  funds  for  the  operation, 
maintenance,  and  decommissioning  by 
FENOC  of  Davis-Besse.  The 
responsibility  of  the  owners  will 
include  funding  for  any  emergency 
situations  that  might  arise  at  Davis- 
Besse. 

The  proposed  action  is  in  accordance 
with  the  licensees'  application  dated 
June  29, 1998,  as  supplemented  by  letter 
dated  July  14, 1998.  for  approval  of  the 
transfer  of  the  license  and  issuance  of  a 
conforming  amendment. 

Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
enable  the  licensees  to  transfer 
operating  authority  to  FENOC  as 
discussed  above.  The  licensees  have 
submitted  that  this  will  enable  them  to 
enhance  the  already  high  level  of  public 
safety,  operational  efficiency,  and  cost- 
effective  operations  at  Davis-Besse. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  vnU  be  no  physical 
or  operational  changes  to  Davis-Besse. 
The  technical  qualifications  of  FENOC 
to  carry  out  its  responsibilities  imder 
the  operating  license  for  Davis-Besse 
will  be  equivalent  to  the  present 
technical  qualifications  of  the  current 
operators.  FENOC  will  assume 
responsibility  for,  and  control  over, 
operation  and  maintenance  of  the 
facility.  The  present  plant  organization, 
the  oversight  organizations,  and  the 
engineering  and  support  organizations 
will  be  transferred  essentially  intact  to 
FENOC.  The  technical  qualifications  of 
the  FENOC  organization,  therefore,  will 
be  at  least  equivalent  to  those  of  the 
existing  organization. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action  and  has  determined  that  the 
probability  or  consequences  of  accidents 
would  not  be  increased  and  that  post- 
accident  radiological  releases  would  not 
be  greater  than  previously  determined. 
Further,  the  Commission  has 
determined  that  the  proposed  action 
would  not  affect  routine  radiological 
plant  effluents  and  would  not  increase 
occupational  radiological  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiologieal  impacts,  the  proposed 
action  would  not  affect  nonradiologieal 
plant  effluents  and  would  have  no  other 


environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiologieal 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  is  no  measurable  environmental 
impact  associated  wnth  the  proposed 
action,  any  alternative  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  requested  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  identical. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  Related  to  the  Operation  of 
Davis-Besse  Nuclear  Power  Station,  Unit 
1,"  dated  October  1975. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  July  21, 1998,  the  staff  consulted 
with  the  State  official  of  the  Ohio 
Emergency  Management  Agency 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  v\rill  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensees' 
application  dated  June  29, 1998,  as 
supplemented  by  letter  dated  July  14, 
1998,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  University  of  Toledo, 
William  Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo,  OH  43606. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  R.  Bellamy, 

Director,  Project  Directorate  III-3,  Division 
of  Reactor  Projects — III/IV,  Office  of  Nuclear 
Reactor  Regulation. 
IFR  Doc.  98-24009  Filed  9-4-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  56-456,  STN  50-457,  STN 
50-454,  STN  50-455, 50-237, 50-249, 50- 
373, 50-374, 50-254, 50-265, 50-295,  and 
50-304] 

Commonwealth  Edison  Company 
(Braidwood  Station,  Units  1  and  2), 
(Byron  Station,  Units  1  and  2), 
(Dresden  Nuclear  Power  Station,  Units 
2  and  3),  (LaSalle  County  Station,  Units 
1  and  2),  (Quad  Cities  Nuclear  Power 
Station,  Units  1  and  2),  and  (Zion 
Nuclear  Power  Station,  Units  1  and  2); 
Issuance  of  Director's  Decision  Under 
10  C.F.R.  §2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  submitted  by  the  National 
Whistleblower  Legal  Defense  and 
Education  Fund  (Petitioner),  dated 
March  25, 1998,  regarding 
Commonwealth  Edison  Company 
(ComEd). 

The  Petitioner  requested  that  the  NRC 
take  corrective  action  and  impose  civil 
penalties  against  ComEd.  The  Petitioner 
asserted  that:  (1)  ComEd's  assertion  in  a 
pleading  in  a  case  before  the  U.S. 
Department  of  Labor  that  the  filing  of  a 
"Problem  Identification  Form"  does  not 
constitute  a  protected  activity  fosters  an 
atmosphere  of  intimidation  and  chills 
the  reporting  of  concerns  in  violation  of 
10  CFR  §  50.7;  and  (2)  ComEd 
intentionally  imposed  "restrictive 
confidentiality"  aimed  at  prohibiting 
employees  from  providing  information 
to  the  NRC  in  violation  of  10  C.F.R. 
§50.7. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  denied  the 
Petition.  The  reasons  for  the  denial  are 
explained  in  the  Director's  Decision 
under  10  C.F.R.  §  2.206  (DD-9&-08),  the 
complete  text  of  which  follows  this 
notice  and  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  N.W.,  Washington,  D.C. 
20555-0001;  and  at  the  local  public 
document  rooms;  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron,  Illinois  61010;  the 
Wilmington  Public  Library.  201  S. 
Kankakee  Street.  Wilmington,  Illinois 
60481;  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris, 
Illinois  60450;  Jacobs  Memorial  Library, 
815  North  Orlando  Smith  Avenue, 
Illinois  Valley  Community  College, 
Oglesby,  Illinois  61348-9692;  Dixon 
Public  Library,  221  Hennepin  Avenue, 
Dixon,  Illinois  61021;  and  Waukegan 
Public  Library,  128  N.  Coimty  Street, 
Waukegan,  Illinois  60085. 


A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  C.F.R.  §  2.206(c)  of 
the  Commission's  regulations.  As 
provided  by  this  regulation,  this 
Decision  will  constitute  the  final  action 
of  the  Commission  25  days  after  the  date 
of  issuance  unless  the  Commission,  on 
its  own  motion,  institutes  a  review  of 
the  decision  within  that  time. 

Dated  at  Roclcville,  Maryland,  this  31st  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

Director's  Decision  Under  10  CFR 
§2.206 

I.  Introduction 

On  March  25, 1998,  the  National 
Whistle  Blower  Legal  Defense  and  - 
Education  Fund  and  Mr.  Randy  Robarge 
filed  a  Petition  with  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  pursuant 
to  Section  2.206  of  Title  10  of  the  Code 
of  Federal  Regulations  (10  CFR  §  2.206). 
(Although  Mr.  Randy  Robarge  was  also 
initially  named  as  a  Petitioner,  the  NRC 
was  notified  by  counsel  for  Mr.  Robarge 
by  written  submittal  dated  June  26, 
1998,  that  Mr.  Robarge  was  withdrawing 
his  Petition).  The  Petition  requested  that 
the  NRC  take  certain  immediate 
"corrective"  action  and  impose  dvil 
penalties  against  Commonwealth  Edison 
Company  (ComEd)  based  upon 
ComEd's:  (1)  "Interference"  with  the 
willingness  of  employees  to  file  Problem 
Identification  Forms  (PIFs);  and  (2) 
"intentional  prohibition"  of  employees 
from  directly  communicating 
information  to  the  NRC.  The  Petitioner 
raised  two  issues.  Specifically,  the 
Petitioner  asserted,  first,  that  ComEd's 
assertion  in  a  pleading  in  a  case  before 
the  U.S.  Department  of  Labor  (DOL),' 
98-ERA-2,  that  the  filing  of  a  PIF  does 
not  constitute  protected  activity  fosters 
an  atmosphere  of  intimidation  and 
chills  the  reporting  of  safety  concerns  in 
violation  of  10  CFR  §  50.7.  As  a 
consequence,  the  Petitioner  requested 
the  NRC  to:  (1)  Immediately  issue  a 
Show  Cause  Order  requiring  ComEd  to 
explain  why  the  filing  of  a  PIF  does  not 
constitute  protected  activity  imder 
Section  211  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  42  U.S.C.  §  5851  (1988  and 
Supp.  V  1993)  (ERA);  (2)  issue  a 


'  The  case  involved  an  assertion  by  Mr.  Robarge 
that  he  had  been  discriminated  against  by  ComEd 
for  raising  Nuclear  Safety  concerns  in  violation  of 
Section  211  of  the  Energy  Reorganization  Act  of 
1974.  as  amended,  42  U.S.C  §  5851  (1988  and  Supp. 
V.  19931. 


Severity  Level  I  violation  and 
appropriate  civil  penalty  for  taking 
action  that  ComEd  knew  or  should  have 
known  would  prevent  employees  from 
filing  PIFs;  and  (3)  require  the  licensee 
to  post  a  public  apology  for  claiming 
that  the  filing  of  a  PIF  does  not 
constitute  a  protected  activity. 

In  addition,  the  Petitioner  asserted 
that  ComEd  intentionally  imposed 
restrictive  confidentiality  provisions  in 
a  discovery  agreement  in  a  pending  E)OL 
proceeding  aimed  at  prohibiting 
employees  from  providing  information 
to  the  NRC  in  violation  of  10  CFR  §  50.7. 
As  a  consequence,  the  Petitioner 
requested  that  the  NRC:  (1)  Issue  a  Show 
Cause  Order  to  ComEd  requiring  it  to 
explain  under  oath  why  the  imposition 
of  restrictive  confidentiality  clauses 
prohibiting  employees  from  directly 
communicating  information  to  the  NRC 
should  not  be  prohibited;  (2)  impose  a 
Severity  Level  I  violation  and 
appropriate  civil  penalty  against  ComEd 
for  the  intentional  violation  of  10  CFR 
§  50.7(f);  (3)  require  ComEd  to  transmit 
to  all  individuals  imder  similar 
restrictive  confidentiality  terms  notice 
that  they  are  now  free  to  communicate 
information  to  the  NRC;  and  (4)  require 
the  licensee  to  release  to  the  NRC  copies 
of  all  restrictive  confidentiality 
agreements  entered  into  by  ComEd  and 
any  subcontractors  employed  by  ComEd 
since  March  21, 1990  (the  date  the 
Federal  Register  notice  of  10  CFR 
§  50.7(f)  was  published). 

By  letter  dated  April  29,  1998, 1 
informed  the  Petitioner  that  the  Petition 
had  been  referred  to  me  pursuant  to  10 
CFR  §  2.206  of  the  Commission's 
regulations.  I  further  informed  the 
Petitioner  that  the  issues  raised  in  the 
Petition  did  not  constitute  an  immediate 
safety  concern  at  ComEd's  nuclear 
facilities  and  that  the  information 
provided  did  not  warrant  the  immediate 
action  that  was  requested,  but  that 
action  would  be  taken  upon  the  Petition 
within  a  reasonable  time. 

On  May  20, 1998.  the  NRC  forwarded 
a  copy  of  the  Petition  to  the  licensee 
with  a  request  to  respond  to  the  issues 
raised  in  the  Petition.  The  licensee 
responded  to  the  NRC's  request  by  letter 
dated  June  19, 1998. 

n.  Background 

Mr.  Randy  Robarge,  a  former  health 
physics  supervisor  at  the  Zion  Nuclear 
Power  Station,  filed  a  complaint  with 
the  U.S.  Department  of  Labor  (DOL) 
under  Section  211  of  the  ERA  (9a-ERA- 
2)  claiming  that  he  was  discriminated 
against  and  subjected  to  a  retaliatory 
discharge  for  filing  PIFs.  On  November 
26, 1997,  during  discovery  in 
connection  with  the  penc^g  litigation 


before  the  DOL  Administrative  Law 
Judge,  Mr.  Robarge  filed  through  his 
counsel  a  "Request  for  Production  of 
Documents,  Admissions,  and 
Interrogatory  Questions"  (Complainant's 
Request).  On  February  5, 1998,  ComEd 
filed  through  its  counsel  its 
"Respondent's  Response  and 
Objections"  (Respondent's  Response).  In 
addition,  during  discovery,  counsel  for 
Mr.  Robarge  and  ComEd  entered  into  a 
joint  agreement  to  provide  for  the 
confidentiality  of  certain  documents. 
The  agreement  was  embodied  in  an 
Order  signed  by  counsel  for  both  parties 
on  March  23, 1998,  entitled, 
"Stipulation  and  Order  Governing 
Confidentiality  of  Document  and 
Information"  (Confidentiality  Order).^ 

m.  Discussion 

,  The  Petitioner  makes  two  assertions 
in  support  of  the  request  that  the  NRC 
take  the  action  requested.  These 
assertions  arise  from  statements  made 
by  ComEd  in  the  discovery  documents 
described  above. 

First,  the  Petitioner  claims  that 
ComEd's  response  in  its  Respondent's 
Response  to  a  request  made  by  Mr. 
Robarge  in  his  Complainant's  Request 
(Request  Number  3)  amounts  to  an 
assertion  that  the  filing  of  PIFs  is  not  a 
protected  activity  and,  as  such,  will 
"chill"  the  reporting  of  safety  concerns 
in  violation  of  10  CFR  §  50.7.  Request 
Number  3  requested  that  ComEd  admit 
or  deny  the  following  statement:  "The 
complainant  engaged  in  protected 
activity  under  Section  211  when  he 
filed  'PIFs'  with  the  Respondent."  In  its 
Respondent's  Response,  ComEd  stated 
the  following:  "Respondent  objects  to 
the  Request  as  being  overly  broad,  vague 
and  ambiguous  in  referring  generally  to 
'PIFs'  and  for  calling  for  a  legal 
conclusion  and,  therefore,  this  Request 
is  denied." 

The  Petitioner  asserts  that  this 
"cavalier  attitude  and  recalcitrance  to 
admit  that  the  fiUng  of  PIFs  is  protected 
activity"  by  the  licensee  will  "chill"  the 

willingness  of  employees  to  file  PIFs  

and,  as  such,  warrants  that  the  NRC 


^On  lune  8. 1998.  the  parties  submitted  to  the 
DOL  Administrative  Law  )udge  a  joint  motion 
seeking  approval  of  a  settlement  agreement  and  to 
protect  its  confidentiality  and  to  dismiss  the  claim. 
Attached  to  the  motion  was  the  settlement  and 
release  agreement  signed  by  counsel  for  tx>th 
parties,  as  well  as  Mr.  Robarge.  On  June  10. 1998, 
the  Administrative  Law  Judge  issued  a 
Recommended  Decision  and  Order  recommending 
that  the  joint  motion  to  approve  settlement 
agreement  and  for  order  of  dismissal  be  granted, 
and  noted  that  the  Recommended  Decision  and 
Order  would  become  the  Gnat  order  of  the  Secretary 
of  Labor  at>sent  a  petition  for  review  twing  received 
t>y  the  Administrative  Review  Board  within  ten 
business  days.  We  have  been  informated  that  the 
DOL  has  no  record  of  an  appeal  being  filed. 
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issue  a  Show  Cause  Order  to  the 
licensee,  issue  a  Severity  Level  I 
violation  and  civil  penalty,  and  require 
the  licensee  to  post  a  public  apology.  In 
support  of  this  assertion,  the  Petitioner 
submitted  as  an  attachment  to  the 
Petition  an  affidavit  by  a  ComEd 
employee  that  stated  that  ComEd's 
denial  that  the  filing  of  a  PIP  constitutes 
protected  activity  "chills"  the 
willingness  of  employees  to  file  PIFs. 

In  construing  ComEd's  response  to 
Request  Number  3  in  such  a  manner,  the 
Petitioner  appears  to  have  misconstrued 
the  statement  by  taking  it  out  of  context 
and  misstating  the  licensee's  position. 
In  making  this  statement,  the  licensee 
does  not  appear  to  be  taking  the  position 
that  the  filing  of  all  PIFs  was  not  a 
protected  activity.  Rather,  the  licensee 
was  objecting  specifically  to  a  request 
for  admission  as  being  an  inappropriate 
discovery  request  as  a  litigative 
technique.  Nothing  in  its  response 
suggests  that  ComEd  did  not  recognize 
that  the  actual  filing  of  a  PIF  could 
constitute  protected  activity.  In  fact,  in 
its  response  to  the  Petition,  dated  June 
19, 1998,  ComEd  specifically  stated  that 
it  recognizes  that  the  preparation  of 
internal  nuclear  safety-related 
dociunents,  such  as  PIFs,  could  give  rise 
to  protected  activity.-^  Thus,  there  is  no 
merit  to  this  assertion,  nor  does  it 
warrant  the  action  requested  by  the 
Petitioner. 

The  Petitioner's  second  assertion  is 
that  ComEd  intentionally  imposed  a 
restrictive  provision  upon  Mr.  Robarge 
aimed  at  prohibiting  employees  from 
providing  information  to  the  NRC  in 
violation  of  10  CFR  §  50.7.  To  "correct" 
this  practice,  the  Petitioner  requests  that 
the  NRC  issue  a  Show  Cause  Order  to 
ComEd,  impose  a  Severity  Level  I 
violation  and  civil  penalty  against 
ComEd,  require  ComEd  to  transmit  to  all 
individuals  under  similar 
confidentiality  terms  notice  that  they 
are  now  bee  to  communicate 
information  to  the  NRC,  and  require 
ComEd  to  release  to  the  NRC  copies  of 
all  restrictive  confidentiality  agreements 
entered  into  by  ComEd  and  its 
subcontractors  since  March  21, 1990. 

The  provision  that  the  Petitioner 
asserts  was  intehded  to  prohibit  Mr. 
Robarge  from  providing  information  to 
the  NRC  in  violation  of  NRC 
requirements  is  Section  3(g)  of  the 
Confidentiality  Order.  Section  3(g)  of 


'With  regard  to  the  atUched  affldavit  (Exhibit  5 
to  the  Petition),  the  affiant  indicates  that  he  viewed 
the  licensee's  response  to  request  number  3  in  its 
Respondent's  Response  to  represent  ComEd's 
"o^cial  legal  position."  It  thus  appears  that  the 
affiant  misunderstood  the  purpose  of  the  response 
and  its  limited  significance  as  a  litigation  technique 
and  the  fact  that  this  statement  did  not  constitute 
an  "official  legal  position"  about  whether  the  filing 
of  PIFs  could  constitute  protected  activity. 


the  Confidentiality  Order  states  that 
confidential  information  may  be 
disclosed  to  governmental  law 
enforcement  agencies  and  other 
governmental  bodies  ptirsuant  to  valid 
subpoena,  provided  that:  (1)  The 
subpoenaed  party  give  coimsel  for  the 
designating  party  written  notice  of  the 
subpoena  and,  if  so  directed  by  the 
designating  party,  object  to  such 
subpoena  on  a  timely  basis  so  as  to 
preserve  the  designating  party's  rights; 
and  (2)  the  subpoenaed  party  proceed  in 
good  faith  to  seek  to  obtain  confidential 
treatment  of  the  subpoenaed  docimients 
from  the  relevant  governmental  body. 
The  Confidentiality  Order  also  contains 
a  provision  (Provision  6)  that  would 
allow  either  party  to  challenge  the 
applicability  of  this  stipulation  to  any 
document  designated  as  confidential. 

The  Petitioner  alleges  that  Mr. 
Robarge  objected  through  his  counsel  to 
the  wording  of  Section  3  (g)  and 
requested  that  the  provision  include  an 
additional  paragraph  stating  the 
following: 

Nothing  in  this  agreement  shall  constitute 
a  prohibition  on  eiiher  party  to  communicate 
directly  with  the  U.S.  Nuclear  Regulatory 
Commission  any  information  or 
documentation  that  is  designated  as 
"confidential"  by  either  party  except  that  the 
party  seeking  to  provide  that  material  to  the 
NRC  shall  clearly  designate  the  documents  as 
"confidential"  and  request  that  the 
documents  be  treated  as  confidential  to  the 
fullest  extent  reasonable  under  the 
circumstance. 

The  Petitioner  asserts  that  ComEd's 
coimsel  responded  in  a  letter  dated 
March  19, 1998,  that  "the  language  in 
your  addendum  is  not  something  that 
ComEd  will  stipulate  to  end  a 
confidentiality  order  (or  an  addendum 
to  such  an  order).  On  the  merits,  this 
section  goes  directly  against  the  purpose 
for  having  a  confidentiality  order  in  the 
first  place."  The  Petitioner  also  states 
that  ComEd's  coimsel  acknowledged  to 
counsel  for  Mr.  Robarge  that  "the 
restrictive  confidentiality  language  is 
routinely  incorporated  in  agreements 
entered  into  by  ComEd."  The  Petitioner 
asserts  that  these  statements 
demonstrate  that  the  prohibition  in 
communication  with  the  NRC  was 
intentional  rather  than  inadvertent,  and 
that  identical  restrictive  language  is 
routinely  incorporated  into  ComEd 
agreements. 

The  language  of  which  the  Petitioner 
complains  is  reflected  in  the 
Confidentiality  Order  executed  by 
counsel  for  both  parties  as  well  as  the 
Administrative  Law  Judge  (ALJ) 
presiding  in  the  DOL  proceeding 
regarding  Mr.  Robarge 's  Section  211 
complaint.  Indeed,  it  appears  that  the 
Confidentiality  Order  was  executed  by 


counsel  for  both  parties  on  March  23,   . 
1998,  and  entered  by  the  DOL  ALJ  on 
March  24, 1998;  both  dates  are  after  the 
exchange  of  correspondence  alluded  to 
by  counsel  for  Mr.  Robarge  writh  respect 
to  his  complaints  about  the  possible 
restrictive  nature  of  the  provision.  To 
the  extent  that  Mr.  Robarge  had  such 
concerns,  they  should  have  been  raised 
in  the  first  instance,  before  the  DOL  ALJ. 
That  agency  has,  in  the  past,  expressed 
no  hesitation  in  assuring  that 
agreements  reached  by  parties  to 
proceedings  before  it  under  Section  211 
do  not  contain  provisions  which 
unlawfully  interfere  with  an 
individual's  right  to  engage  in  protected 
activity,  Polizzi  v.  GibbsS-HUl,  Inc.,  87- 
ERA-38  (Secretary  of  Labor,  July  18, 
1989).  There  is  no  indication  that  Mr. 
Robarge  requested  that  the  ALJ  consider 
this  matter  in  the  first  instance,  or 
sought  reconsideration  by  DOL.  In  the 
absence  of  consideration  of  this  matter 
by  the  ALJ,  NRC  does  not  intend  to  take 
action. 

IV.  Conclusion 

For  the  reasons  discussed  in  the 
preceding  section,  no  basis  exists  for 
taking  the  actions  requested  by  the 
Petitioner.  Accordingly,  the  Petition  is 
denied. 

A  copy  of  the  Decision  will  be  filed 
vtrith  the  Secretary  of  the  Commission 
for  the  Commission's  review.  The 
Decision  will  become  the  final  action  of 
the  Commission,  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  decision 
within  that  time. 

Dated  at  Rockyille,  Maryland,  this  31st  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 

Js/  Frank  J.  Miraglia, 

Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Number:  030-14526;  License 
Number:  37-00062-07] 

Department  of  Veterans  Administration 
Medical  Center,  Philadelphia,  PA; 
Issuance  of  Director's  Decision  Under 
10  CFR  §2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission  (Commission  or 
NRC),  has  taken  action  with  regard  to  a ' 


Petition  dated  January  28, 1998, 
submitted  by  Ann  Lovell  (Petitioner), 
regarding  the  Department  of  Veterans 
Administration  Medical  Center, 
Philadelphia,  Pennsylvania  (PVAMC). 
The  Petitioner  has  requested  that  NRC 
take  immediate  action  to  suspend  or 
revoke  the  NRC  license  issued  to 
PVAMC.  As  grounds  for  her  request,  the 
Petitioner  asserts  that  executive 
management  is  operating  in  a  manner 
that  has  the  potential  to  present  a 
significant  deinger  to  medical  center 
patients,  staff,  and  the  general  public. 
Specifically,  the  Petitioner  asserts  that: 
(1)  there  has  been  a  consistent  pattern 
of  NRC  violations  occurring  within  the 
medical  center  for  which  PVAMC  has 
failed  to  take- corrective  action;  (2) 
PVAMC  has  a  history  of  supplying  false 
information  to  NRC;  (3)  individuals, 
including  the  Petitioner,  became 
contaminated  with  radioactive  material 
in  the  nuclear  medicine  department  as 
a  result  of  what  the  Petitioner  believes 
was  an  intentional  incident;  and  (4) 
PVAMC  employees  are  fearful  of 
bringing  safety  concerns  to  the  licensee 
for  fear  of  retaliation,  ^nd  to  NRC 
because  of  NRC's  "history  of  inaction" 
regarding  the  medical  center. 
Additionally,  the  Petitioner  claims  that 
NRC  withdrew  a  civil  penalty  after  a 
change  in  NRC  Region  I  management, 
which  may  have  been  withdrawn  as  it 
was  not  "cost-effective"  to  pursue  the 
issue. 

The  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  has 
denied  the  Petition.  The  reasons  for  this 
denial  are  explained  in  the  "Director's 
Decision  Under  10  CFR  §  2.206,"  (DI>- 
98-07)  the  complete  text  of  which 
follows  this  notice.  The  Director's 
Decision  is  available  for  public 
inspection  at  NRC's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  N.W.,  Washington,  D.C. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  of  the  Commission, 
for  the  Commission's  review,  in 
accordance  with  10  CFR  §  2.206(c)  of 
the  Commission's  regulations.  As 
provided  by  this  regulation,  the 
Decision  will  constitute  the  final  action 
of  the  Commission  25  days  after  the  date 
of  issuance  of  the  Decision,  unless  the 
Commission,  on  its  ovfn  motion, 
institutes  a  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maryland,  this  28  day 
of  August,  1998. 


For  the  Nuclear  Regulatory  Commission. 
Cari  J.  Paperiello. 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

Director's  Decision  Under  10  CFR 
§2.206 

/.  Introduction 

By  a  Petition  addressed  to  the 
Director,  Division  of  Nuclear  Materials 
Safety,  U.S.  Nuclear  Regulatory 
Commission  (NRC),  Region  I,  dated 
January  28, 1998,  Ann  Lovell 
(Petitioner),  requested  that  NRC  take 
inunediate  action  to  suspend  or  revoke 
the  NRC  license  issued  to  the 
Department  of  Veterans  Administration 
Medical  Center,  Philadelphia, 
Pennsylvania  (PVAMC  or  licensee).  As 
grounds  for  her  request,  the  Petitioner 
asserts  that  executive  management  is 
operating  in  a  manner  that  has  the 
potential  to  present  a  significant  danger 
to  PVAMC  patients,  staff,  and  the 
general  public.  Specifically,  the 
Petitioner  asserts  that:  (1)  there  has  been 
a  consistent  pattern  of  NRC  violations 
occurring  within  the  medical  center  for 
which  PVAMC  has  failed  to  take 
corrective  action;  (2)  PVAMC  has  a 
history  of  supplying  false  information  to 
NRC;  (3)  individuals,  including  the 
Petitioner,  became  contaminated  with 
radioactive  material  in  the  nuclear 
medicine  department  as  a  result  of  what 
the  Petitioner  believes  was  an 
intentional  infcident;  and  (4)  PVAMC 
employees  are  fearful  of  bringing  safety 
concerns  to  the  licensee,  for  fear  of 
retaliation,  and  to  NRC,  because  of 
NRC's  "history  of  inaction"  regarding 
the  PVAMC.  Additionally,  the  Petitioner 
claims  that  NRC  withdrew  a  civil 
penalty  after  a  change  in  NRC  Region  I 
meinagement,  which  may  have  been 
withdrawn  because  it  was  not  "cost- 
effective"  to  pursue  the  issue  against  the 
Department  of  Veterans  Affairs. 

On  February  27, 1998,  the  receipt  of 
the  Petition  was  acknowledged  and  the 
Petitioner  was  informed  that  the 
Petition  had  been  referred  to  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards  pursuant  to  10  CFR  §  2.206 
of  the  Commission's  regulations.  The 
Petitioner  was  also  informed  that  her 
request  that  NRC  immediately  suspend 
or  revoke  the  PVAMC's  license  was 
denied,  and  that  other  action  on  her 
request  would  be  completed  vsrithin  a 
reasonable  time,  as  provided  by  10  CFR 
§2.206. 

n.  Background 

The  circumstances  surrounding  the 
issues  raised  in  the  Petition  can  be 
summarized  as  follows.  From  1994  until 
Spring  1998,  the  Petitioner  was 


employed  bv  PVAMC  as  the  Radiation 
Safety  Officer  (RSO).  In  November  1995, 
the  Petitioner  raised  concerns  to  NRC 
regarding  the  safety  of  the  licensee's 
operations  in  connection  with  a 
potential  furlough  of  Federal 
government  employees.  As  a  result, 
NRC  conducted  a  special  inspection  of 
the  licensee's  facility  on  November  17, 
1995  (Inspection  Report  No.  030-14526/ 
95-002).  During  the  inspection,  the 
inspector  discovered  that  the  licensee 
had  replaced  the  RSO  before  NRC 
approval  and  had  held  a  Radiation 
S>afety  Committee  (RSC)  meeting 
without  a  quorum,  in  that  the  RSO  and 
half  of  the  RSC  membership  were  not 
present.  Based  on  these  violations,  a 
Notice  of  Violation  (NOV)  was  issued  to 
PVAMC  on  January  4, 1996. 

The  licensee  responded  to  the  NOV 
by  letter  dated  February  23, 1996.  In  its 
response,  the  licensee  stated  that  it 
replaced  the  RSO  with  a  nuclear 
physician,  to  ensure  continuous 
coverage  of  the  radiation  safety  program^ 
during  a  Federal  government  furlough, 
and  that  the  full  complement  of  the  RSC 
could  not  be  assembled  to  formalize  the 
decision,  because  of  the  furlough  of 
personnel,  including  the  RSO. 

On  February  5.  1996,  the  Petitioner 
filed  a  discrimination  complaint  with 
the  United  States  Department  of  Labor 
(DOL),  asserting  that  she  had  been 
discriminated  against  for  contacting 
NRC.  In  a  decision  issued  on  March  6, 
1996,  the  Acting  District  Director  of  the 
DOL  Wage  and  Hour  Division 
determined  that  discrimination  was  a 
factor  in  the  actions  that  comprised  the 
complaint,  in  violation  of  Section  211  of 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  42  U.S.C.  §  5851  (1988  and 
Supp.  V.  1993).  The  licensee  did  not 
appeal  the  findings  of  the  Acting 
District  Director,  so  that  the  decision  of 
the  Acting  District  Director  became  the 
final  EKDL  decision. 

NRC  held  an  Enforcement  Conference 
with  PVAMC  on  August  26, 1996, 
regarding  this  matter.  On  September  18, 
1996,  NRC  issued  a  NOV  and  Proposed 
Imposition  of  Civil  Penalty  to  PVAMC 
based  on  the  DOL  Acting  District 
Director's  decision  and  information 
provided  by  PVAMC  during  the 
conference,  for  a  violation  of  the 
Commission's  Employee  Protection 
regulaUons,  10  CFR  §  30.7  (EA  96-182). 
Specifically,  the  licensee  was  cited  for 
discriminating  against  the  Petitioner  in 
that  her  supervisor  had  chastised  her  for 
contacting  NRC.  The  violation  was 
categorized,  in  accordance  with  the 
Commission's  Enforcement  Policy, 
NUREG-1600,  "General  Statement  of 
Pohcy  and  Prtx»dures  for  NRC 
Enforcement  Actions"  (hereafter. 
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Enforcement  Policy),  as  a  Severity  Level 
n  violation,  and  a  civil  penalty  of  $8000 
was  proposed. 

On  November  15, 1996,  PVAMC 
submitted  a  "Response  to  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty"  and  "Answer  to  a  Notice 
of  Violation."  In  these  documents,  it 
admitted  the  violation,  but  requested 
reconsideration  of  the  deteimination 
that  the  violation  constituted  a  Severity 
Level  II  violation  warranting  a  civil 
penalty  of  $8000.  In  support  of  its 
request.  PVAMC  stated  that  the 
supervisor  had  chastised  the  Petitioner 
not  just  for  contacting  NRC,  but  for 
failing  to  notify  him  of  certain 
information  of  which  she  was  aware; 
that  the  chastisement  was  an  isolated 
occurrence;  that  other  employees  were 
not  "chilled"  from  raising  safety 
concerns  as  a  result  of  this  event;  and 
that  a  Severity  Level  II  violation  was  for 
the  most  severe  violations  involving 
actual  or  high  potential  impact  on  the 
public,  which  had  not  been  the  case 
here.  Following  a  review  of  the 
licensee's  response  and  the  fmdings  of 
an  investigation  conducted  by  NRC's 
Office  of  Investigations  (OI)  that  there 
had  been  no  contiUued  discrimination 
against  the  Petitioner,  NRC  informed  the 
licensee,  by  letter  dated  September  25, 
1997,  that  it  had  concluded  that  the 
violation  would  be  more  appropriately 
classified  as  a  Severity  Level  III 
violation  and  that  enforcement 
discretion  should  be  exercised  to  not 
issue  a  civil  penalty,  in  accordance  with 
Section  VII.B.6.  of  the  Enforcement 
Policy.'  NRC  conducted  an  inspection 
of  the  licensee's  facility  from  July  9 
through  October  20, 1997,  (Inspection 
Report  030-14526/97-001).  On 
approximately  July  24, 1997,  a 
contamination  incident  occurred  in  the 
licensee's  Nuclear  Medicine 
Department,  in  which  the  hands  of  the 
RSO  and  the  Chief  Nuclear  Medicine 
Technologist  (CNMT)  became 
contaminated.  The  inspector 
determined  that  a  radiation  survey 
instrument  may  have  become 
contaminated  during  surveys  of  the 
Nuclear  Medicine  Department,  and  that 
the  two  individuals'  hands  became 
contaminated  as  a  result  of  handling  the 
instrument.  The  inspection  results 
indicated  that  the  incident  may  have 


'  Section  Vn.B.6  of  the  Enforcement  Policy  (63  FR 
26630.  May  13,  1998]  provides  that  NRC  may 
refrain  from  issuing  a  civil  penalty  if  the  outcome 
of  the  normal  process  described  in  the  Enforcement 
Policy  does  not  result  in  a  sanction  consistent  with 
an  appropriate  regulatory  message.  The 
Enforcement  Policy  further  provides  that  NRC  may 
reduce,  or  refrain  from  issuing,  a  civil  penalty,  for 
a  Severity  Level  D,  m,  or  IV  violation  based  on  the 
merits  of  the  case. 


been  caused  by  a  weakness  in  the 
licensee's  contamination  control 
techniques,  including  not  using 
contamination  control  precautions 
during  the  use  of  radioactive  material, 
and,  in  some  cases,  failing  to  wear 
gloves.  In  addition,  NRC  determined 
that  significant  weaknesses  existed  in 
the  licensee's  program  in  such  areas  as 
the  fimctioning  and  effectiveness  of  the 
RSC,  training,  teamwork, 
commimications,  leadership,  and 
conflict  resolution.  NRC  issued  a 
Confirmatory  Action  Letter  (CAL)  to 
PVAMC  on  December  19, 1997,  (with 
corrected  copy  issued  December  31. 
1997),  confirming  the  licensee's 
commitments  to  conduct  a 
comprehensive  review  and  assessment 
of  its  radiation  safety  program;  to 
provide  training  to  staff,  including 
among  other  things,  instruction 
regarding  employees'  rights  to  raise 
safety  concerns  to  management  and 
NRC;  and  to  develop  a  formal  program 
audit  system  to  continuously  identify 
and  correct  program  deficiencies. 

///.  Discussion 

As  stated  above,  the  Petitioner  has 
raised  numerous  issues  in  support  of 
her  assertion  that  executive 
management  of  PVAMC  is  operating  in 
a  manner  that  has  the  potential  to 
present  a  significant  danger  to  medical 
center  patients,  staff,  and  the  general 
public.  These  issues,  and  NRC's 
evaluation  of  these  issues,  are  set  forth 
below. 

A.  Petitioner's  Assertion  of  Consistent 
Pattern  of  Violations  for  Which  PVAMC 
Failed  to  Take  Corrective  Action 

Among  other  things,  the  Petitioner 
maintains  that  there  has  been  a 
consistent  pattern  of  NRC  violations 
occurring  within  the  medical  center  for 
which  PVAMC  has  failed  to  take 
corrective  action.  In  support  of  this 
assertion,  the  Petitioner  has  submitted 
an  attachment  to  her  Petition,  entitled 
"Chronology  of  PVAMC/NRC 
Interaction  Since  Whistle  Blower 
Incident  of  November  17, 1995."  that 
she  purports  "attests"  to  such  a 
consistent  pattern  of  violations  within 
the  facility. 

NRC  inspections  conducted  at 
PVAMC's  facilities  from  1995  through 
1997  identified  several  violations. 
However,  none  of  these  violations  was 
of  high  safety  significance,  and,  with  the 
exception  of  the  enforcement  action 
discussed  above,  involving 
discrimination  against  the  Petitioner  for 
raising  safety  concerns  (EA  96-182),  all 
the  violations  were  categorized  as 
Severity  Level  IV  violations  in 
accordance  with  the  Commission's 


Enforcement  Policy .^  The  Severity  Level 
rV  violations  are  described  in  Inspection 
Reports  030-14526/96-002  and  030- 
14526/97-001,  issued  on  September  11, 
1997,  and  December  10, 1997, 
respectively.  The  licensee  responded  to 
the  violations  identified  in  Inspection 
Report  030-14526/96-002  by  letter     " 
dated  November  4, 1997.  and  to  the 
violations  identified  in  Inspection 
Report  030-14526-001.  by  letter  dated 
January  9, 1998.  In  its  responses,  the 
Ucensee  described  its  corrective  actions 
for  the  violations. 

In  addition,  as  noted  above,  during 
these  inspections,  certain  programmatic 
weaknesses  were  identified  by  NRC, 
including  conflicts  between 
management,  the  RSO.  the  RSC,  and  the 
licensee's  staff.  NRC  determined  that 
weaknesses  existed  in  such  areas  as  the 
functioning  and  effectiveness  of  the 
RSC,  training,  teamwork, 
commimications.  leadership,  and 
conflict  resolution.  NRC  also  was 
concerned  that  PVAMC  employees  may 
have  been  reluctant  to  raise  safety 
concerns  because  of  these 
communication  problems.  As  a  result  of 
these  findings.  NRC  management  toured 
the  facilities  on  E)ecember  15, 1997,  and 
met  with  representatives  of  the  licensee 
on  December  18, 1997,  to  discuss  these 
program  weaknesses.  Subsequently,  on 
December  19, 1997  (with  corrected  copy 
issued  December  31, 1997),  a  CAL  was 
issued  to  PVAMC,  documenting  the 
licensee's  commitment  to:  (1)  have  the 
RSO  and  the  RSC  Chairman  conduct  a 
comprehensive  review  and  assessment 
of  the  radiation  safety  program:  (2) 
provide  training,  conducted  by  the  RSO 
and  the  RSC  Chairman,  to  all  nuclear 
medicine  staff,  researchers  using 
radioactive  material,  RSC  members,  and 
the  facility  management,  on  all 
applicable  NRC  regulatory 
requirements,  on  management 
expectations,  and  on  the  policy  on 
bringing  forth  identified  program 
deficiencies;  and  (3)  establish  a  formal 
program  audit  system  to  identify,  report, 
and  correct  program  deficiencies.  The 
licensee  completed  these  actions  by 
May  30, 1998.  Additionally,  the  CAL 
provided  that  the  licensee  was  to  notify 
NRC,  after  completing  all  items  in  the 
CAL,  so  as  to  arrange  for  a  meeting 
between  NRC  and  PVAMC  senior 
management,  to  discuss  the  program 
status  and  achievements.  This  meeting 
was  held  as  part  of  the  exit  meeting  on 
June  3, 1998,  at  the  conclusion  of  the 


inspection  conducted  by  NRC  at  the 
licensee's  facilities  from  June  1-3, 1998 
(Inspefction  Report  030-14526/98-001, 
issued  July  23, 1998).' 

By  letters  dated  February  20,  April  6 
(with  revisions  to  audit  report  dated 
April  10),  April  13,  and  May  28, 1998, 
PVAMC  responded  to  the  CAL,  and 
submitted  the  results  of  its  audit.  In  its 
responses,  it  stated  that  it  had  made 
numerous  improvements  to  its  program. 
Among  these  were  the  implementation 
of  an  "Open-Door  Policy"  of 
encouraging  staff  to  identify  and  report 
program  deficiencies.  A  notice  bom 
executive  management,  the  RSC,  and 
the  RSO  was  sent  to  employees  and 
posted  in  numerous,  visible  locations. 
The  notice  encouraged  all  staff  to  report 
apparent  radiation  safety  problems, 
violations,  and  potential 
misadministrations.  It  explained  that 
management,  the  RSC,  and  the  RSO 
encouraged  all  staff  to  report  problems 
without  fear  of  reprisal,  indicating  that 
it  was  management's  responsibility  to 
assure  a  safe  working  environment.  The 
notice  stated  that  the  goal  was  to  create 
a  secure,  friendly  environment  that 
fosters  self-identification  of  problems.  A 
list  of  whom  to  contact,  including  the 
RSO,  executive  management,  and  the 
members  of  the  RSC,  and  their  phone 
nvunbers,  was  included  in  the  notice. 
PVAMC  staff  has  received  training  in 
this  policy.  PVAMC  hired  an  Interim 
RSO  while  the  previous  RSO  (the 
Petitioner)  was  out  on  medical  leave,* 
and  also  informed  NRC  of  the  new 
Interim  Director  of  the  PVAMC.  The 
Interim  RSO  was  mandated  to  evaluate 
the  radiation  safety  program  and  to 
recommend  any  needed  changes. 
PVAMC  provided  NRC  with  a  copy  of 
its  assessment  and  audit  of  the  radiation 
safety  program,  in  which  it  evaluated  its 
program,  identified  certain  program 
deficiencies,  and  specified  its  corrective 
actions.  PVAMC  also  indicated  that 
training  would  be  provided,  by  March 
15, 1998,  to  staff  who  use  radioactive 
material.  The  training  would  include,  as 
a  minimum,  instruction  regarding  all 
applicable  NRC  regulatory 
requirements,  management 
expectations,  and  the  policy  on  bringing 
forth  identified  program  deficiencies. 
PVAMC  also  submitted  its  formal 
radiation  safety  audit  program. 

NRC  has  verified  that  the  licensee  has 
taken  the  actions  required  by  the  CAL. 
NRC  has  reviewed  PVAMC's  audit 
report  and  foimd  that  the  licensee's 
audit  demonstrated  that  PVAMC  had 


^  As  described  in  the  Enforcement  Policy, 
Severity  Level  IV  violations  are  less  serious 
violations,  but  of  more  than  minor  safety  concerns, 
in  that,  if  left  uncorrected,  they  could  lead  to  a  more 
serious  concern. 


^This  inspection  is  discussed  later  in  Section  D 
of  this  Decision. 

<The  Petitioner  has  subsequently  resigned  &t>m 
PVAMC 


taken  corrective  actions  and 
implemented  its  commitments  in  the 
CAL  to  improve  its  oversight  of  the 
radiation  safety  program  and  to  improve 
its  problems  related  to  communication, 
teamwork,  and  conflict  resolution. 
PVAMC  has  conducted  a 
comprehensive  review  and  assessment 
of  the  radiation  safety  program.  NRC  has 
determined  that  PVAMC's  audit  was 
thorough  in  its  assessment  of  the 
problems  with  communication, 
teamwork,  and  conflict  resolution,  as 
well  as  its  evaluation  of  program 
deficiencies.  In  the  audit  report. 
PVAMC  recognized  the  problems,  and 
indicated  that  it  had  made  progress  in 
those  areas.  PVAMC  noted  that  it  had 
been  concentrating  on  re-focusing 
attention  on  issues  rather  than  past 
interpersonal  conflicts,  and  is  working 
on  re-establishing  trust  and  team  work. 
PVAMC  also  stated  that  staff  was 
beginning  to  feel  more  comfortable  with 
admitting  mistakes  and  initiating 
corrective  actions.  To  clarify 
responsibilities,  and  to  prevent  the  RSO 
from  auditing  its  own  activity,  the 
Interim  RSO  recommended  that  the 
authorized  users  and  their  staff  perform 
their  own  routine  monitoring  duties, 
with  radiation  safety  staff  auditing  these 
duties.  Staff  has  received  training  on  all 
applicable  NRC  regulatory 
requirements,  on  management 
expectations,  and  on  the  policy  on 
bringing  forth  identified  program 
deficiencies.  Additionally,  PVAMC  has 
established  a  formal  system  for 
conducting  radiation  safety  program 
audits. 

NRC  conducted  an  inspection  from 
June  1-3, 1998,  at  the  licensee's  facility 
(Inspection  Report  030-14526/98-001, 
issued  July  23, 1998).  The  inspection 
focused  on  the  licensee's  responses, 
dated  November  4,  1997,  and  January  8, 
1998,  to  the  violations  identified  in 
Inspection  Reports  030-14526/96-002 
and  030-14526/97-001,  respectively; 
licensee  actions  to  assess  and  improve 
the  radiation  safety  program;  and 
implementation  of  management 
commitments  addressed  in  the  CAL. 
Within  the  scope  of  this  inspection,  no 
violations  were  identified.  "The 
inspectors  verified  that  PVAMC's 
submitted  corrective  actions,  as 
described  previously,  had  been 
implemented  for  the  violations 
identified  in  Inspection  Reports  030- 
14526/96-002  and  030-14526/97-001, 

The  NRC  inspectors,  through  a  review 
of  records,  discussions  with  the 
hcensee's  staff,  and  observation  of 
onsite  activities,  noted  that  major  staff 
changes  have  occurred  in  areas  that 
affect  radiation  safety  and 
communication  of  management's 


message  to  staff  concerning  the 
significance  of  bringing  forth  any  safety 
concerns.  A  new  chairman  of  the  RSC 
was  appointed  in  September  1997,  and 
a  new  RSO  was  appointed  in  December 
1997.  The  Chief  Operating  Officer 
currently  has  direct  oversight  of  the 
radiation  safety  program,  and  the  RSO  is 
reporting  to  this  individual.  When  the 
new  Chief  of  Staff  (COS)  is  appointed, 
the  RSO  will  report  directly  to  the  COS. 
The  inspectors  noted  that  these  staff 
changes,  and  their  initiatives, 
significantly  improved  personnel's 
imderstanding  of  the  importance  of 
radiation  safety  and  the  importance  of  a 
work  environment  in  which  staff  is 
encouraged  to  bring  forth  issues  relating 
to  radiation  safety  without  fear  of 
retaliation.  The  licensee's  Interim 
Director  (appointed  March  1998),  the 
new  RSC  chairman,  and  the  new  RSO, 
in  cooperation  with  the  facility  staff, 
have  initiated  and  implemented  specific 
actions  that  enhanced  and  improved 
management  oversight  of  the  radiation 
safety  program.  These  actions  included 
establishing  a  formal  audit  program  and 
providing  training  to  staff  on  all 
applicable  NRC  regulatory  requirements 
aind  the  importance  of  reporting  any 
program  deficiencies.  Additionally, 
management  has  worked  to  build 
teamwork  and  improve  communication, 
and  has  made  a  commitment  to  increase 
program  oversight.  In  summary, 
although  the  Petitioner  is  correct  that 
certain  violations  and  programmatic 
weaknesses  have  been  identified  in  the 
past  at  PVAMC,  as  discussed  above,  the 
violations  were  not  of  major  safety 
significance,  and  the  licensee  has 
undertaken  extensive  corrective  actions 
for  such  deficiencies.  In  addition,  NRC 
will  continue  to  inspect  the  licensee's 
radiation  safety  program  on  an 
accelerated  inspection  schedule,  in 
accordance  with  NRC's  Inspection 
Manual  Chapter  2800,  so  as  to  closely 
monitor  the  licensee's  progress  in 
improving  its  radiation  safety  program 
and  communication  among  its  RSO, 
RSC,  management,  and  staff.  In  sum,  the 
NRC  has  not  substantiated  the 
Petitioner's  assertion  that  there  has  been 
a  consistent  pattern  of  violations 
occurring  at  the  licensee's  facilities  for 
which  the  licensee  has  failed  to  take 
corrective  action,  and  has  found  no 
basis  for  taking  the  action  requested  by 
the  Petitioner. 

B.  Petitioner's  Assertions  of  Altered 
Records  and  Licensee's  "History"  of 
Providing  Inaccurate  Information 

The  Petitioner  also  asserts  that  the 
inspector  to  whom  she  had  provided 
information  concerning  problems  at 
PVAMC  had  "copies  of  records  which 
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appeared  to  have  been  deliberately 
altered  by  medical  center  personnel."  In 
addition,  she  asserts  that  PVAMC  has  a 
"history  of  supplying  information 
inconsistent  with  reality  to  the  NRC." 
Finally,  in  her  attachment  to  the 
Petition,  the  Petitioner  refers  to  a  letter 
from  PVAMC  to  NRC.  dated  February 
23, 1996,  which  she  asserts  contained 
inaccurate  infonnation. 

The  Petitioner  has  not  specified  the 
records  that  were  allegedly  altered  by 
PVAMC  personnel,  and  NRC  has  not 
identified  any  alterations  of  records 
required  to  be  provided  or  maintained 
by  NRC  requirements.  Therefore,  this 
portion  of  the  Petitioner's  assertion  has 
not  been  substantiated. 

The  Petitioner  also  asserts  that  her 
attached  "chronological  summary"  of 
correspondence  between  PVAMC  and 
NRC  will  "attest"  to  the  fact  that  there 
had  been  a  "consistent  pattern  of  NRC 
violations  occurring  within  the  medical 
center"  and  that  the  licensee  has  a 
"history  of  supplying  information 
inconsistent  with  reality  to  the  NRC, 
and  taking  minimal,  if  any  effort  to 
correct  cited  violations."  The 
attachment  to  the  Petition  references, 
among  other  documents:  (a)  an  NOV 
issued  to  the  licensee  dated  January  4, 
1996;  (b)  a  letter  from  PVAMC 
responding  to  the  NOV,  dated  February 
23,  1996,  in  which  PVAMC  allegedly 
supplied  NRC  with  inaccurate 
information;  (c)  a  letter  from  NRC  to  the 
licensee  dated  April  19, 1996,  which 
noted  "inconsistencies"  in  the 
licensee's  letter,  dated  February  23, 
1996;  (d)  a  letter  from  the  licensee  dated 
May  6,  1996,  in  which  the  licensee 
acknowledged  that  there  were 
inconsistencies  in  its  letter  dated 
February  23, 1996;  and  (e)  a  letter  from 
NRC.  dated  June  27. 1996,  accepting  the 
licensee's  statements-in  its  letter,  dated 
May  6, 1996,  and  approving  the 
licensee's  corrective  actions  to  the 
violations  cited  in  the  NOV  dated 
January  4,  1996. 

The  licensee's  letter,  dated  February 
23, 1996,  responded  to  the  NOV  issued 
on  January  4. 1996,  citing  it,  among 
other  things,  for  violating  10  CFR 
35.13(c)  by  replacing  the  RSO  without 
receiving  a  license  amendment,  and  for 
violating  10  CFR  35.21(a)  and 
35.22(a)(3)  by  conducting  a  meeting  of 
the  RSC  without  half  of  the  RSC 
membership  or  the  RSO  being  present. 
In  its  response  to  the  violations,  by 
letter  dated  February  23, 1996,  the 
licensee  stated  that  an  amendment 
request  had  been  filed  during  the 
government-wide  furlough,  as  the  RSO 
was  furloughed  but,  in  order  to  ensure 
uninterrupted  coverage  of  the  radiation 
safety  program,  a  nuclear  physician  was 


assigned  as  RSO  imtil  the  shutdown 
terminated.  The  licensee  also  stated  that 
the  full  RSC  could  not  be  assembled 
because  its  members,  including  the 
RSO.  had  been  furloughed. 

This  information  initially  appeared  to 
the  NRC  staff  to  be  inconsistent  with  its 
understanding  of  the  events 
surrounding  the  furlough.  Among  other 
things,  the  NRC  determined  that, 
contrary  to  the  licensee's  statement,  the 
RSO  had  never  been  furloughed.  By 
letter  dated  April  19, 1996,  the  licensee 
was  requested  to  provide  clarification  of 
the  facts  surrounding  its  understanding 
of  these  events.  By  letter  dated  May  6, 
1996,  the  licensee  submitted  its 
response  to  this  letter.  In  its  response, 
it  apologized  for  any  inconsistency.  The 
licensee  stated  that  the  RSO  had  been 
scheduled  to  be  furloughed  and  the 
redesignation  request  filed  with  the 
NRC  was  to  ensure  radiation  safety 
compliance  in  preparation  for  the 
contingency  of  the  furlough.  The 
licensee  admitted,  however,  that  the 
RSO  was  never  officially  furloughed  and 
had  not  been  contacted  to  attend  the 
meeting. 

NRC  evaluated  the  information 
submitted  by  the  licensee  and 
determined  that  the  information  it  had 
submitted  in  its  letter  dated  February 
23,  1996,  was  inacciuate.  Nonetheless, 
the  NRC  concluded  that  the  inaccuracy 
was  not  a  deliberate  attempt  by  the 
licensee  to  deceive  the  NRC,  and  that 
the  licensee  admitted  to,  and  clarified, 
its  error.  The  Petitioner's  "chronological 
summary"  that  she  submits  as  an 
attachment  to  her  Petition  does  not 
provide  any  additional  examples  of  the 
licensee's  failure  to  submit  accurate 
information.  Therefore,  this  single 
incident  of  supplying  inaccurate 
information  does  not  support  the 
Petitioner's  assertion  that  PVAMC  has  a 
"history  of  supplying  information 
inconsistent  with  reality  to  the  NRC  and 
taking  minimal,  if  any,  effort  to  correct 
cited  violations."  In  addition,  as 
described  above,  the  licensee  has  taken 
considerable  corrective  action  with 
regard  to  other  identified  violations  and 
problems.  Therefore,  this  matter  does 
not  provide  a  sufficient  basis  for  taking 
the  action  the  Petitioner  has  requested. 

C.  Petitioner's  Assertion  Regarding 
Contamination  Incident 

The  Petitioner  also  asserts  that 
individuals  at  PVAMC  have  become 
contaminated  in  what  the  Petitioner 
believes  was  an  intentional  incident.  As 
noted  above,  NRC  conducted  an 
inspection  of  PVAMC  during  the  period 
of  July  9  through  October  20, 1997, 
during  which  the  inspectors  examined 
the  circumstances  surrounding  a 


contamination  incident  that  occurred  in 
the  Nuclear  Medicine  Department 
around  July  24, 1997  (Inspection  Report 
030-14526/97-001,  dated  December  5. 
1997).  The  incident  involved  the 
contamination  of  the  hands  of  the  RSO 
and  the  CNMT  and  contamination  of  a 
survey  instrument. 

The  cause  of  the  contamination  was 
not  definitively  identified;  however, 
NRC  staff  believes  that  the  instrument 
may  have  been  contaminated  dvuing 
routine  surveys  of  the  Nuclear  Medicine 
Department.  "The  licensee  later 
determined  that  the  siuvey  instrument 
was  contaminated  with  indium-Ill,  a 
radionuclide  that  is  not  regulated  by 
NRC.  However,  during  the  course  of 
NRC's  investigation  of  the 
contamination  incident,  NRC  found 
violations  of  procedures  related  to  the 
use  of  byproduct  material.  The  inspector 
noted  that  the  incident  may  have  been 
caused  by  a  weakness  in  the  licensee's 
contamination  control  techniques, 
including  not  using  contamination 
control  precautions  during  the  use  of 
radioactive  material,  and,  in  some  cases, 
failing  to  wear  gloves.  The  inspector 
determined  that  the  RSO  and  CNMT 
hand  contamination  was  most  likely 
caused  by  handling  the  contaminated 
instrument.  The  PVAMC  was  cited  for 
four  violations,  three  of  which  were 
related  to  NRC  program  deficiencies 
foimd  as  a  result  of  NRC's  review  of  the 
contamination  incident,  in  an  NOV 
dated  December  10, 1997  (Inspection 
Report  030-14526/97-001):  (1)  failure  to 
provide  training  to  personnel  who  work 
in  or  frequent  an  area  where  radioactive 
materials  are  used  or  stored;  (2) 
performing  inadequate  surveys  in  an 
area  where  radiopharmaceuticals  were 
prepared  for  use  and  administered,  in 
that  an  instrument  with  a  faulty  cable 
that  rendered  the  instrument  inoperable 
was  used;  and  (3)  failure  to  use  an 
extremity  monitor  by  a  nuclear 
medicine  technologist.' 

Notwithstanding  the  above,  the 
results  of  urinalyses  performed  on  the 
licensee  personnel  involved  in  the 
incident  indicated  that  there  had  been 
no  intake  of  radioactive  material  by  any 
of  these  individuals,  including  the 
Petitioner.  In  addition,  the  results  of 
thyroid  coiuits  taken  of  these 
individuals  indicated  that  the  Petitioner 
did  not  exhibit  any  counts  above 


'The  licensee  committed,  in  its  response  to  the 
NOV  by  letter  dated  January  9, 1998,  to  providing 
training  to  staff,  to  ensure  that  appropriate 
techniques  will  be  used  by  its  personnel  so  as  to 
minimize  contamination  and  avoid  such  incidents 
in  the  future.  It  also  committed  to  provide  training 
in  the  requirement  to  use  personnel  monitors  and 
proper  survey  techniques. 


backgroimd  in  any  of  the  radioactive 
iodine  channels.^ 

The  Petitioner  also  asserted  in  her 
Petition  that  she  was  fearful  for  her 
personal  safety  as  well  as  that  of  her 
then  unborn  child,  that  certain  NRC 
staff  shared  these  concerns,  and  that  she 
believed  that  the  contamination  was 
intentional.  In  support  of  her  claim,  she 
stated  that  "two  senior  NRC  physicists 
telephoned,  and  cautioned  me  to 
remove  all  consumable  items  from  my 
office  and  not  to  eat  or  drink  anything 
over  which  I  did  not  have  positive 
control."  Although  the  NRC  inspector 
did  caution  the  Petitioner  as  she  stated, 
this  was  advice  given  following  the 
contamination  incident  as  a  reasonable 
precautionary  health  physics 
recommendation,  based  on  the 
circiunstances  of  the  individual 
situation  and  the  Petitioner's  expressed 
concern  for  her  personal  safety. 

Additionally,  the  Petitioner  stated 
that  "I  received  a  visit  in  my  office  by 
two  NRC  inspectors,  one  of  whom  came 
to  caution  me  that  he  believed  my 
physical  safety  was  in  jeopardy  due  to 
the  allegations  I  had  made  regarding 
violations  involving  human  uses  of 
radioactive  materials."  The  Petitioner 
has  not  provided  specific  information  as 
to  who  the  inspector  was  who  made  this 
statement,  and  NRC  has  been  unable  to 
identify  any  individual  as  having  made 
this  statement.  Nonetheless,  NRC  is 
aware  that  the  Petitioner  had  raised  a 
concern  about  her  personal  safety 
during  1997  following  her  raising 
allegations  to  NRC.  However,  NRC  also 
was  aware  that  the  PVAMC  security 
force  was  contacted  by  the  parties 
involved.  Therefore,  the  Petitioner  has 
not  raised  any  new  information  of 
which  the  NRC  was  not  aware.  As 
discussed  above,  NRC  investigated  the 
contamination  incident,  and  did  not 
find  any  evidence  that  the 
contamination  incident  was  intentional 
and  that  the  Petitioner  was  in  any 
physical  danger  as  a  result  of  this 
incident. 

Furthermore,  as  explained  above,  the 
licensee  has  since  made  numerous 
changes  to  its  program  and 
organizational  structure,  and  has 
developed  a  program  to  encourage 
employees  to  raise  nuclear  safety 
concerns  without  fear  of  retaliation.  In 
addition,  as  is  also  explained  above. 
NRC  will  continue  to  dosely  monitor 


*The  CNMT  did  have  an  uptake  of  1.5  xlO-^  Bq 

(40  nanocuries)  of  iodine-123.  which  is  indicative 
of  a  minor  intake  of  iodine-123  (a  radionuclide  not 
regulated  by  NRC,  but  regulated  by  the  State  of 
Pennsylvania),  The  licensee  indicated  that  training 
will  be  given  to  this  individual  to  ensure  that 
appropriate  techniques  are  used  to  minimize 
contamination  in  the  future. 


the  licensee's  program  on  an  accelerated 
inspection  schedule  to  assure  that 
PVAMC's  corrective  actions  for  past 
problems  continue  to  be  effective. 
Therefore,  notwithstanding  the 
seriousness  of  the  situation  that 
occurred  during  1997,  the  Petitioner  has 
not  provided  any  information  that 
would  provide  a  basis  for  the  NRC  to 
take  additional  action  such  as  she 
requested  at  this  time. 

D.  Petitioner's  Assertion  of  Employees' 
Fear  of  Raising  Safety  Concerns 

The  Petitioner  also  asserts  that 
PVAMC  employees  are  fearful  of 
bringing  safety  concerns  to  the  licensee 
for  fear  of  retaliation,  and  to  NRC  due 
to  NRC's  "history  of  inaction"  regarding 
the  medical  center.'  With  regard  to  the 
Petitioner's  assertion  that  PVAMC 
employees  are  fearful  of  bringing  forth 
safety  concerns,  as  described  above, 
during  NRC  inspections  conducted  at 
the  licensee's  facility  from  1995  through 
1997,  certain  programmatic  weaknesses 
were  identified,  including 
communication  problems  among 
PVAMC  staff,  management,  the  prior 
RSO,  and  the  previous  RSC  chairman. 
Furthermore,  NRC  became  aware  that, 
as  a  result  of  these  problems,  some 
PVAMC  employees  may  have  been 
reluctant  to  inform  management  or  NRC 
about  safety  concerns.  However,  as 
described  above,  NRC  Region  I  and 
Headquarters  management  met  with  the 
licensee  on  December  18,  1997,  to 
discuss  these  program  deficiencies,  and 
subsequently  issued  a  GAL,  in  which 
the  licensee  made  several  commitments 
to  improve  its  oversight  of  the  radiation 
safety  program  and  to  provide  training 
to  all  nuclear  medicine  staff,  researchers 
using  radioactive  material.  RSC 
membera  and  the  facility  management, 
on  all  applicable  NRC  regulatory 
requirements,  on  management 
expectations,  and  on  the  policy  on 
encouraging  employees  to  bring 
identified  program  deficiencies  to 
management's  attention.  The  licensee 
committed  to  complete  these  items  by 
May  30, 1998.  As  discussed  above,  NRC 
inspected  the  faciUty  June  1-3, 1998, 
and  confirmed  that  the  licensee 
completed  these  items.  Additionally, 
the  licensee  is  on  an  accelerated 
inspection  schedule  so  that  NRC  can 
closely  monitor  PVAMC's  progress  in 
improving  communication  among  the 
facility  staff  and  program  perfcnmance. 

The  licensee  has  conducted  a 
comprehensive  review  and  assessment 


''  The  Petitioner's  assertion  of  NRC's  history  of 
inaction  regarding  the  PVAMC  was  referred  to  the 
OfHce  of  the  Inspector  General  on  February  12, 
1998. 


of  its  radiation  safety  program  and 
provided  a  copy  of  die  report  to  NRC  by 
letters  dated  April  6  (with  revised  copy 
of  report  dated  April  10)  and  April  13. 
1998.  NRC  has  determined  that  the 
assessment  was  of  an  adequate  depth 
and  breadth  and  covered  not  only 
technical  radiation  safety  program 
issues  but  was  expanded  to  include 
interpersonal  commimications, 
cooperation,  and  conffict  resolution 
among  the  facility  staff,  as  well.  An 
audit  was  also  performed  by  the 
Department  of  Veteran's  Affairs' 
National  Health  Physics  office  manager. 

NRC  has  found,  through  a  review  of 
the  audit  report  and  during  its 
inspection  performed  June  1-3. 1998. 
that  PVAMC  has  provided 
comprehensive  training  to  all  nuclear 
medicine  staff,  researchers  using 
radioactive  materials,  RSC  members, 
and  facility  management.  The  training 
focused  on.  among  other  things,  the 
right  and  duty  of  employees  to  raise  any 
nuclear  safety  concerns  to  management, 
or  directly  to  NRC. 

The  inspectors  also  reviewed  the 
implementation  of  PVAMC's  actions 
documented  in  its  responses  to  the  CAL. 
The  inspectors,  through  a  review  of 
records,  discussions  with  the  licensee's 
staff,  and  observation  of  onsite 
activities,  noted  that  major  staff  changes 
have  occurred  in  areas  that  affect 
communication  of  management's 
message  to  staff  concerning  the 
improved  communications  at  all  levels 
and  the  significance  of  bringing  forth 
any  safety  concerns.  The  inspectors 
noted  that  these  staff  changes,  as  well  as 
the  implementations  of  their  directives, 
significantly  improved  personnel's 
understanding  of  the  importance  of 
radiation  safety  and  the  importance  of  a 
woric  environment  in  which  staff  is 
encouraged  to  bring  forth  issues  relating 
to  radiation  safety  without  fear  of 
retaliation.  The  licensee's  new  seniw 
management,  the  new  RSC  chairman, 
and  the  new  RSO.  in  cooperation  with 
the  facility  staff,  have  initiated  and 
implemented  specific  actions,  including 
providing  training  to  staff  on  the 
importance  of  reporting  any  program 
deficiencies  and  safety  concerns. 
Additionally,  management  has  worked 
to  build  teamwork  and  improve 
communication,  and  has  made  a 
commitment  to  increase  program 
oversight.  During  the  Jime  1998 
inspection,  the  inspectors  found  that  the 
licensee's  corrective  actions  to  date  have 
been  effective.  The  new  RSO  and 
management  team  are  making  a 
concerted  effort  to  create  a  favorable 
work  environment  which  fosters  an 
open  flow  of  communication.  The 
inspectors  interviewed  staff  and  found 
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that  individuals  appear  to  be  "more 
comfortable"  raising  safety  concerns 
without  fear  of  retaliation. 

In  sum,  although,  as  a  result  of  a 
general  weakness  in  communications  at 
the  licensee's  facility,  there  may  have 
been,  in  the  past,  a  reluctance  among 
employees  to  raise  safety  concerns,  NRC 
heis  found  that  the  licensee  has  taken 
numerous  effective  corrective  actions  to 
ensure  that  employees  are  encouraged  to 
raise  nuclear  safety  concerns. 
Additionally,  as  stated  earlier,  PVAMC 
is  on  an  accelerated  inspection 
schedule,  and  this  issue  will  be 
reviewed  during  future  inspections. 
Therefore,  the  Petitioner's  assertions 
regarding  this  issue  do  not  provide  a 
basis  that  would  warrant  the  action  she 
has  requested. 

The  Petitioner  also  asserts  that  NRC 
withdrew  a  civil  penalty  after  a  change 
in  NRC  Region  I  management,  possibly 
because  it  was  not  "cost-effective"  to 
pursue  the  issue.  She  states  that  NRC's 
withdrawal  of  a  civil  penalty  involving 
a  violation  of  protected  activities  sent  a 
"chilling"  effect  to  individuals  both 
within  and  external  to  the  PVAMC  who 
may  have  thought  of  raising  a  safety 
concern. 

NRC  staff  assumes  that  the  Petitioner 
is  referring  to  the  NOV  dated  September 
18. 1996  (EA  96-182).  As  discussed 
earlier,  NRC  issued  a  NOV  and 
Proposed  Imposition  of  Civil  Penalty  of 
$8000  to  PVAMC  as  a  result  of 
concluding  that  PVAMC  had 
discriminated  against  the  Petitioner  for 
raising  safety  concerns  in  November 
1995,  related  to  then-impending  Federal 
government  furloughs.  NRC  had 
identified  this  violation  based  on  the 
determination  of  the  DOL  Acting 
District  Director  of  the  Wage  and  Hour 
Division  that  the  Petitioner  had  been 
chastised  by  her  immediate  supervisor, 
the  Chief  of  Engineering,  for  raising 
safety  concerns.  However,  as  explained 
previously,  after  its  review  of  all  of  the 
available  information,  including  the 
results  of  the  01  investigation  and 
PVAMC's  responses  to  the  NOV.  NRC 
concluded,  in  a  letter  dated  September 
27, 1997,  that  the  violation  would  be 
more  appropriately  classified  as  a 
Severity  Level  III  violation  and  that 
enforcement  discretion  would  be 
exercised  to  withdraw  the  civil  penalty, 
pursuant  to  Section  Vn.B.6  of  the 
Enforcement  Policy.  In  this  case,  the 
determination  to  withdraw  the  civil 
penalty  was  made  based  on  the  fact  that 
the  chastisement  of  the  Petitioner  did 
not  substantially  affect  the  conditions  of 
her  employment;  an  apology  was  issued; 
she  remained  the  RSO;  DOL  had 
concluded  that  it  found  that  PVAMC 
had  met  the  terms  and  conditions  of 


remedies  it  had  outUned  concerning  the 
violation;  and  investigations  conducted 
by  DOL  and  01  failed  to  substantiate 
that  there  had  been  any  continued 
discrimination  against  the  Petitioner. 
Nonetheless,  while  NRC  beheves  that 
there  is  no  merit  to  the  Petitioner's 
assertion  that  the  decision  to  withdraw 
the  civil  penalty  resulted  from  the  fact 
that  it  was  not  "cost-effective"  to  pursue 
the  issue  against  PVAMC.  the  Petition 
was  forwarded  to  the  Office  of  the 
Inspector  General  for  its  review  on 
February  12. 1998. 

IV.  Conclusion 

NRC  has  determined  that,  for  the 
reasons  discussed  above,  the  Petitioner 
has  not  provided  a  sufficient  basis  for 
taking  any  action  to  suspend  or  revoke 
PVAMC's  license,  as  requested  in  the 
Petition.  Accordingly,  the  Petition  is 
denied. 

As  provided  by  10  CFR  §  2.206(c).  a 
copy  of  this  Decision  will  be  filed  with 
the  Secretary  of  the  Commission,  for  the 
Commission's  review.  The  Decision  will 
become  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Conmiission.  on  its  own 
motion,  institutes  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  August,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
[PR  Doc.  98-24011  Filed  9-4-98;  8:45  am] 
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AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  from  section  15(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  The  requested 
order  would  amend  a  prior  order  (the 
"Prior  Order")  *  permitting  the 
implementation,  without  prior 
shareholder  approval,  of  new  advisory 
("New  Management  Agreement")  and 
sub-advisory  agreements  ("New  Sub- 


'  DG  Investor  Series,  et  al..  Investment  Company 
Act  Release  Nos.  23107  (April  9. 1998)  (notice)  and 
23163  (April  30. 1998)  (order). 


Advisory  Agreements")  (collectively, 
the  "New  Agreements"). 
APPLICANTS:  Parksouth  Corporation 
("Adviser"),  Womack  Asset 
Management  ("Womack"),  Bennett 
Lawrence  Management,  LLC 
("Bennett"),  Lazard  Asset  Management, 
a  division  of  Lazard  Freres  &  Co.  LLC 
("Lazard"),  and  DG  hivestor  Series  (the 
"Trust"). 

FILING  DATE:  The  apphcation  was  filed 
on  August  31, 1998.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
described  in  this  notice  period,  the 
substance  of  which  is  described  in  this 
notice.  Hearing  or  Notification  of 
Hearing:  An  order  granting  the 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  by  writing  to  the 
SEC's  Secretary  and  serving  applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:00  p.m.  on 
September  21, 1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington,  DC  20549. 
Trust,  Adviser,  Womack,  Bennett,  and 
Lazard,  c/o  Timothy  S.  Johnson,  Esq., 
Federated  Investors,  5800  Corporate 
Drive,  Pittsburgh,  Pennsylvania  15237- 
7010. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Forst,  Attorney  Advisor,  at  (202) 
942-0569,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW,  Washington,  DC  20549  (tel. 
202-942-8090). 

Applicants'  Representations 

1.  The  Trust  is  a  Massachusetts 
business  trust  registered  under  the  ACt^ 
as  an  open-end  management  investment 
company.  The  Trust  currently  offers 
nine  series:  DG  Equity  Fund,  DG 
Opportunity  Fund  ("Opportunity 
Fund"),  DG  Mid  Cap  Fund  ("Mid  Cap 
Fund"),  DG  International  Equity  Fund 
("hitemational  Equity  Fund"),  DG 
Limited  Term  Government  Income 
Fund,  DG  Government  Income  Fund, 
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DG  Mimicipal  Income  Fund,  DG  Prime 
Money  Market  Fund,  and  DG  Treasury 
Money  Market  Fund  (each  a 
"Portfolio").  The  assets  of  the  Trust  are 
managed  by  the  Adviser  pursuant  to  an 
investment  management  contract 
between  the  Adviser  and  the  Trust  on 
behalf  of  each  Portfolio  (the  "Existing 
Management  Agreement").  Womack 
provides  investment  advisory  services 
to  the  Opportunity  Fund  pursuant  to  a 
separate  agreement  with  the  Adviser. 
Bennett  provides  investment  advisory 
services  tathe  Mid  Cap  Fund  pursuant 
to  a  separate  agreement  with  the 
Adviser.  Lazard  provides  investment 
advisory  services  to  the  International 
Equity  Fund  pursuant  to  a  separate 
agreement  with  the  Adviser  (collectively 
the  existing  Womack,  Bennett  and 
Lazard  sub-advisory  agreements  are  the 
"Existing  Sub-Advisory  Agreements"). 
The  Adviser,  Womack,  Bennett,  and 
Lazard  are  investment  advisers 
registered  under  the  Investment 
Advisers  Act  of  1940. 

2.  On  May  1, 1998,  Deposit  Guaranty 
Corporation  ("DGC"),  corporate  parent 
of  the  Advisor  merged  with  First 
American  Corporation  ("First 
American"),  a  bank  holding  company 
(the  "Transaction").  As  a  result  of  the 
"Transaction,  the  Adviser  became  a 
wholly-owned  subsidiary  of  First   ' 
American. 

3.  The  Transaction  resulted  in  an 
assignment  and  thus  the  automatic 
termination  of  the  Existing  Management 
Agreement  and  Existing  Sub-Advisory 
Agreements  (together,  the  Existing 
Management  Agreement  and  Existing 
Sub-Advisory  Agreements  are  the 
"Existing  Agreements").  On  April  30, 
1998,  the  SEC  issued  the  Prior  Order 
permitting  (i)  the  implementation, 
during  the  Interim  Period  (as  defined 
below),  prior  to  obtaining  shareholder 
approval,  of  the  applicable  New 
Agreements,  and  (ii)  the  Adviser  and 
Subadvisers  to  receive  from  each 
Portfolio  all  fees  earned  under  the  New 
Agreements  during  the  Interim  Period, 
as  applicable,  if,  and  to  the  extent,  the 
New  Management  Agreement  and 
applicable  New  Sub-Advisory 
Agreement  are  approved  by  the 
shareholders  of  each  Portfolio.  The  Prior 
Order  covered  the  Interim  Period 
beginning  on  the  date  the  Transaction 
was  consummated  and  continued 
through  the  date  on  which  the 
applicable  New  Agreements  are 
approved  or  disapproved  by  the 
shareholders  of  each  relevant  Portfolio, 
but  in  no  event  later  than  September  30, 
1998.  Applicants  seek  to  amend  the 
Prior  Onder  to  extend  the  Interim  Period 
until  the  date  on  which  the  appUcable 
New  Agreements  are  approved  or 


disapproved  by  the  shareholders  of  each 
relevant  Portfoho,  but  in  no  event  later 
than  December  31,  1998. 

4.  Applicants  state  that  the  officers  of 
the  Trust  and  of  the  Adviser  have  been 
diligently  exploring  different  scenarios 
imder  which  the  shareholders  of  the 
Trust  can  benefit  from  economies  of 
scale  and/or  reduced  fees  and  expenses. 
Applicants  have  recently  concluded  that 
these  benefits  could  best  be  achieved  by 
merging  or  otherwise  combining  the 
Portfolios  with  other  registered 
investment  companies  advised  by  other 
subsidiaries  of  First  American  (the 
"Fund  Mergers").  Applicants  anticipate 
the  Fimd  Mergers  will  be  considered  by 
the  Trust's  board  of  directors  at  a  special 
meeting  on  or  about  the  week  of 
September  7, 1998. 

5.  Applicants  seek  to  avoid  the 
potential  shareholder  confusion  caused 
by  soliciting  approval  of  the  New 
Agreements  and  then  shortly  thereafter 
soliciting  approval  for  the  Fund 
Mergers.  Applicants  propose  to  delay 
approval  of  the  New  Agreements  and 
seek  approval  of  the  New  Agreements 
and  Fund  Mergers  simultaneously 
during  1998.  Applicants  state  that  the 
Adviser  and  Sub-Advisers  will  bear  the 
costs  of  preparing  and  filing  this 
apphcation  and  ihe  costs  relating  to  the 
solicitation  of  shareholder  approval  of 
the  New  Agreements  and  the  Fund 
Mergers. 

6.  Applicants  state  that  they  will 
comply  with  all  of  the  terms  and 
conditions  of  the  Prior  Order. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  is  unlawful  for 
any  person  to  serve  as  an  investment 
adviser  to  a  registered  investment 
company,  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  the  investment 
company.  Section  15(a)  further  requires 
the  written  contract  to  provide  for  its 
automatic  termination  in  the  event  of  its 
"assignment."  Section  2(a)(4)  of  the  Act 
defines  "assignment"  to  include  any 
direct  or  indirect  transfer  of  a  contract 
by  the  assignor,  or  of  a  controlling  block 
of  the  assignor's  outstanding  voting 
securities  by  a  security  holder  of  the 
assignor.  Applicants  state  that  the 
Transaction  resulted  in  an  assignment  of 
the  Existing  Management  Agreement 
and  the  Existing  Sub-Advisory 
Agreements  and  that  the  Existing 
Agreements  terminated  according  to  the 
Act  and  their  terms. 

2.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 


exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  AppUcants 
believe  that  the  requested  relief  meets 
this  standard. 

3.  AppUcants  believe  that  allowing 
the  Adviser  and  Subadvisers  to  continue 
to  provide  investment  advisory  services 
to  the  Portfolios  during  the  Interim 
Period  as  extended  by  the  requested 
order,  thereby  avoiding  any  interruption 
in  services  to  the  Portfolios,  is  in  the 
best  interests  of  the  Portfolios  and  their 
shareholders.  Applicants  state  that 
officers  of  First  Ainerican  and  of  the 
Trust  have  recently  formulated 
definitive  plans  for  a  combination  of  the 
Portfolios  with  another  registered 
investment  company  advised  by  a 
subsidiary  of  First  American. 
Applicants  note  that  if  First  American 
had  decided  to  allow  the  proxy 
solicitation  to  occur  with  respect  to  the 
New  Agreements  and  subsequently 
determined  to  solicit  shareholders 
regarding  a  Fund  Merger,  the 
inconvenience  and  possible  confusion 
and  disruption  to  shareholders  of  the 
Portfolios  could  have  been  quite 
significant.  AppUcants  state  that  they 
will  comply  with  all  terms  and 
conditions  of  the  Prior  Order  except  that 
the  shareholders  meeting  under 
condition  3  of  the  Prior  Order  must  take 
place  prior  to  December  31, 1998. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McForland, 
Deputy  Secretary. 

IFR  Doc.  9»-23972  Filed  0  4  08;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  September  7,  1998. 

A  closed  meeting  will  be  held  on 
Thursday,  September  10, 1995,  at  10:00 
a.m. 

Commissioners,  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
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more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Himt.  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thiu^day, 
September  10, 1998,  at  10:00  a.m.,  will 
be: 

Institution  and  settlement  of 
injimctive  actions 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
'  information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  ' 

The  Office  of  the  Secretary  at  (202) 
942-7070. 
Jonathan  G.  Katz, 
SecnioTy. 

Dated:  September  2. 1998. 
(FR  Doc  98-24117  Filed  9-3-98;  11:10  am] 
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OFFICE  OF  SPEOAL  COUNSEL 

Agenqf  Information  Collection 
Actlvitias:  Proposed  Collections; 
Comment  Request 

agency:  U.S.  Office  of  Special  Counsel. 
ACTKM:  Notice. 

SUMMARY:  The  U.S.  Office  of  Special 
Counsel  (OSC)  annoimces  an 
opportimity  for  public  comment  on 
proposed  collections  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  3501-3520),  federal  agencies 
are  required  to  publish  notice  in  the 
Federal  Register  about  each  proposed 
collection  of  information,  and  to  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  on  three  forms  to  be  used  in 
implementing  an  annual  OSC  survey 
requirement  enacted  by  Pub.  L.  103- 
424. 

DATES:  Submit  written  comments  on 
each  collection  of  information  by 
November  9, 1998. 

ADDRESSES:  Submit  written  comments 
on  each  collection  of  information  to  Erin 
M.  McDonnell,  Associate  Special 
Coimsel  for  Plaiming  and  Advice,  U.S. 
Office  of  Special  Counsel,  1730  M 
Street,  NW,  Suite  300,  Washington,  DC 
20036-4505. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  further  information, 
including  copies  of  the  proposed 
collections  of  information,  may  be 
addressed  to:  Erin  M.  McDonnell, 
Associate  Special  Coimsel  for  Planning 
and  Advice,  U.S.  Office  of  Special 
Counsel,  1730  M  Street,  NW.  Suite  300, 
Washington.  DC  20036-4505,  fax:  (202) 
653-5151. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA,  federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (0MB)  for  each  collection  of 
information  that  they  conduct  or 
sponsor.  The  term  "collection  of 
information"  is  defined  at  44  U.S.C. 
3502(3)  and  5  CFR  1320.3(c).  and 
includes  written  surveys.  Section 
3506(c)(2)(A)  of  the  PRA  (44  U.S.C. 
3506(c)(2)(A))  requires  federal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  about  each  proposed 
collection  of  information,  before 
submitting  the  collection(s)  to  OMB  for 
approval.  To  comply  with  this 
requirement,  OSC  is  publishing  notice 
of  the  proposed  collections  of 
information  discussed  further  below. 

The  OSC  is  an  independent  agency 
responsible  for  (1)  investigation  of 
allegations  of  prohibited  personnel 
practices  defined  by  law  at  5  U.S.C. 
2302(b),  and  certain  other  illegal 
employment  practices  imder  titles  5  and 
38  of  the  U.S.  Code,  affecting  current  or 
former  federal  employees  or  applicants 
for  emplo)rment,  and  covered  state  and 
local  government  employees;  (2)  the 
interpretation  and  enforcement  of  Hatch 
Act  provisions  on  political  activity  in 
Chapters  15  and  73  of  title  5  of  the  U.S. 
Code;  and  (3)  the  provision  of  a  seciue 
chaimel  through  which  federal 
employees  may  make  disclosiu«s  of 
information  evidencing  violations  of 
law,  rule  or  regulation,  gross  waste  of 
funds,  gross  mismanagement,  abuse  of 
authority,  or  a  substantial  and  specific 
danger  to  public  health  or  safety. 

Section  13  of  Pub.  L.  103-424, 
enacted  in  1994,  required  OSC,  after 
consultation  with  the  Office  of  Policy 
and  Evaluation  at  the  U.S.  Merit 
Systems  Protection  Board  (MSPB),  to 
conduct  annual  surveys  of  individuals 
seeking  OSC  assistance,  and  to  report  on 
survey  results  in  OSC's  annual  reports 
to  Congress.  Sec.  13  provides  that 
annual  surveys  shall  determine:  (1) 
Whether  individuals  seeking  assistance 
were  fully  apprised  of  their  rights;  (2) 
whether  individuals  were  successful  at 
the  OSC  or  the  MSPB;  and  (3)  if 
individuals,  whether  successful  or  not, 
were  satisfied  with  the  treatment 
received  from  the  OSC. 


After  consultation  with  the  MSPB, 
OSC  obtained  OMB  clearance  under  the 
PRA  to  use  three  survey  forms,  one  for 
each  category  of  individuals  seeking  the 
agency's  assistance — i.e.,  persons  whose 
allegations  of  prohibited  personnel 
practices  and  other  violations  of  law 
within  OSC's  jurisdiction  were 
investigated  and  closed,  with  or  without 
corrective  or  disciplinary  action; 
individuals  who  received  written  OSC 
advisory  opinions  about  allowable  and 
imallowable  political  activity  imder  the 
Hatch  Act;  and  individuals  whose 
disclosures  of  possible  wrongdoing  by 
federal  agencies  were  acted  on  by  the 
OSC  Disclosure  Unit.  The  OSC  sent 
siuveys  to  individuals  in  these  three 
categories,  and  reported  on  the  results 
in  its  annual  reports  to  Congress. 

Since  expiration  of  the  OMB 
clearance  in  1997,  the  OSC  has  modified 
the  survey  forms  to  focus  more  clearly 
on  customer  service  issues,  to  elicit 
information  that  would  place  responses 
to  the  questions  enumerated  in  the 
statute  in  a  more  meaningful  context, 
and  provide  a  clearer  context  for 
responses  received  to  other  questions. 
The  three  svuvey  formats,  as  revised,  are 
proposed  for  use  in  surveying  persons 
whose  matters  were  closed,  or  who 
received  written  Hatch  Act  advisory 
opinions,  between  fiscal  years  (FY) 
1998-2000.  As  before,  survey  responses 
will  be  voluntary,  will  not  solicit 
information  required  by  law  or 
regulation,  and  will  be  able  to  be 
submitted  without  personal 
identification  if  the  respondent  so 
chooses. 

With  respect  to  the  following 
proposed  collections  of  information, 
OSC  invites  comments  on:  (1)  Whether 
they  are  necessary  for  the  proper 
performance  of  OSC's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
OSC's  estimate  of  the  burden  of  the 
proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  information  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology: 

a.  OSC  Form  48a  (Prohibited 
Personnel  Practice/Related  Matters). 

b.  OSC  Form  48b  (Hatch  Act  Advisory 
Opinions). 

c.  OSC  Form  48c  (Whistleblower 
Disclosure  Matters). 

The  OSC  estimates  that  the  biu^en  of 
these  collections  of  information  will  be 
as.'fcilQWs;i;o  Li-,..  r.  ... ...  .i.,'.-; : 


ini: 


11.  OSCPorm  48a  (Prohibited  Personnel 
Practice/Related  Matters) 
1998:  2385  complainants  in  closed 

matters  x  20  mins.  =  811  hrs. 
1999:  2648  complainants  in  closed 

matters  x  20  mins.  =  901  hrs. 
2000:  2940  complainants  in  closed 
matters  x  20  mins.  =  1000  hrs. 
2.  OSC  Form  48b  (Hatch  Act  Advisory 
Opinions) 
1998: 116  recipients  of  written 
advisory  opinions  x  12  mins.  =  24 
hrs. 
1999: 129  recipients  of  written 
advisory  opinions  x  12  mins.  =  26 
hrs. 
2000: 142  recipients  of  written 
advisory  opinions  x  12  mins.  -  29 
hrs. 
13.  OSC  Form  48c  (Whistleblower 
Disclosure  Matters) 
1998: 161  submitters  in  closed 
disclosure  matters  x  15  mins.  =  41 
hrs. 
1999: 178  submitters  in  closed 
disclosure  matters  x  15  mins.  =  45 
hrs. 
2000: 196  submitters  in  closed 
disclosure  matters  x  15  mins.  =  49 
hrs. 
These  estimates  are  derived  from 
projected  increases  in  the  number  of 
matters  closed  and  opinions  issued 
between  FY  1998-2000,  based  on  FY 
1997  totals.  Burden  means  the  value  of 
time,  effort,  and  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  disclose  or  provide 
information  to  or  for  a  federal  agency. 
The  term  includes  reviewing 
instructions;  searching  data  sources; 
collecting  data;  completing  and 
reviewing  information  collections;  and 
transmitting  or  otherwise  disclosing 
information. 

Dated:  August  24, 1998. 
EUiBB  D.  Kaplan, 
Special  Counsel. 

(FR  Doc  98-24028  Filed  9  4  08;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  Na  2880] 

Advisory  Commutes  on  International 
Communications  and  Infonnation 
PoHey  Notlcs  of  Commlttas  Renewal 

The  Department  of  State  has  renewed 
the  Charter  of  the  Advisory  Committee 
on  International  Communications  and 
Infonnation  Policy  for  another  two 
years,  effective  August  17. 1998.  This 
Committee  will  continue  to  provide  a 
formal  channel  ior  regular  consultation 
and  oocodination  on  ma)or  economic, 
social,  and  l^al  issues  and  problems  in 


intematicmal  communications  and 
information  policy,  especially  as  these 
issues  and  problems  involve  users  of 
information  and  communication 
services,  providers  of  such  services, 
technology  research  and  development, 
foreign  industrial  and  regulatory  policy, 
the  activities  of  international 
organizations  with  regard  to 
commimications  and  information,  and 
developing  country  interests. 

The  Committee  consists  of 
representatives  of  the  commimications 
and  information  technology  industries 
who  are  selected  by  the  U.S. 
Coordinator  for  International 
Commimications  and  Information 
Pohcy  to  serve  generally  for  a  two-year 
term.  The  Committee  will  continue  to 
follow  the  procedures  prescribed  by  the 
Federal  Advisory  Committee  Act 
(FACA).  Meetings  will  continue  to  be 
open  to  the  public  unless  a 
determination  is  made  in  accordance 
with  section  10(d)  of  the  FACA,  5  U.S.C. 
Sees.  552B(c)(l)  and  (4),  that  a  meeting 
or  a  portion  of  the  meeting  should  be 
closed  to  the  public.  Notice  of  each 
meeting  will  continue  to  be  provided  for 
publication  in  the  Federal  Register  as 
Car  in  advance  as  possible  prior  to  the 
meeting. 

For  further  information  on  the 
renewal  of  the  Committee,  please 
contact  Timothy  C.  Finton,  Executive 
Secretary  of  the  Committee,  at  (202) 
647-5385. 

Dated:  August  26. 1998. 
Timothy  C  Finton, 
Executive  Secretary. 

(FR  Doc  98-24027  Filed  9  4  08;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Pul)licNotiee288?I 

Director  General  of  ths  Foreign  Ssrvics 
and  Director  of  Personnel  Stats 
Department  Performance  fteview 
Board  Msmtwrs  (at  Large  Board) 

In  accordance  with  section  4314(c)(4) 
of  the  Qvil  Service  Reform  Act  of  1978 
(Pub.  L.  95-454).  the  Executive 
Resources  Board  of  the  Department  of 
State  has  appointed  the  following 
individuals  to  the  State  Department 
Performance  Review  Board  (At  Large 
Board)  register. 

Margaret  (kafisld,  Director,  Information 
Resources  Management  Programs  & 
Services,  Bureau  of  Information 
Resources  Management,  P^>artment 
of  State 

Linda  Jacobeon,  Assistant  Legal  Adviser 
for  Diplmnatic  Law  end  LitigatitHi. 


Office  of  the  Legal  Adviser. 

Department  of  State 
Katherine  Lee.  Chief,  Training  and 

Development  Division,  United  States 

Information  Aeency 
Ruth  A.  Whiteside,  I>eputy  Director, 

Fore^  Service  Institute,  Department 

of  State 
William  B.  Wood,  Geographer,  Bureau 

of  Intelligence  and  Research, 

Department  of  State 

Dated:  August  28, 1998. 
Alex  De  La  Garza, 

Acting  Director  General  of  the  Foreign  Service 
and  Director  of  Personnel.  * 

(FR  Doc  98-24049  Filed  9-4-98;  8:45  am] 

HLUNQ  CODE  471»-1S^ 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice. 

SUMMARY;  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  {OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reducticm  Act  of  1995  (44  U.S.C. 
Chapter  35).  Section  3507  of  Title  44  of 
the  United  States  Code,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing 
information  collection  request 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  iigency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibiUties, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

The  Federal  Register  Notice  with  a 
60-day  comment  period  soliciting 
comments  on  information  collection 
2120-0040  was  published  on  Jime  16, 
1998  (63  FR  32909). 

DATES:  Comments  on  this  notice  must  be 
received  on  «-  before  October  8, 1998. 
f  OR  FURTHER  MFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  by  telephoning  FRA's 
clearance  officers,  Robert  Brogan 
(telephone  number  (202)  493-6292)  or 
Maiyann  fohnson  (tel^hone  number 
(202)  493-6136). 
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SUPPLEMENTARY  information: 

Federal  Railroad  Administration  (FRA) 

Title:  Railroad  Safety  Culture  Survey. 

0MB  Control  Number:  2130-0546. 

Form(s):WA. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Railroad  workers, 
Railroad  managers. 

Abstract:  These  ICRs  are  intended  to 
(i)  identify  the  rail  industry  current 
safety  programs  among  small  class  I  and 
class  II  railroads;  and  (ii)  identify  any 
outstanding  operational  safety  culture 
issues  that  could  be  addressed  through 
on-going  efforts  in  partnership  with 
FRA. 

Estimated  Burden:  The  estimated  total 
annual  burden  is  50  hours. 

Addresses:  Written  comments  on  the 
DOT  information  collection  request 
should  be  forwarded,  within  30  days  of 
publication,  to  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10102, 
Washington.  DC  20503,  ATTN:  FRA 
Desk  Officer.  A  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  If  you  anticipate  submitting 
substantive  comments,  but  find  that 
more  than  10  days  firam  the  date  of 
publication  are  needed  to  prepare  them, 
please  notify  the  OMB  official  of  your 
intent  immediately. 

Comments  are  invited  on:  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collections;  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  August  31, 
1998. 
Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 

of  Tmnsportation. 

(FR  Doc.  98-24034  Filed  9-^^98: 8:45  am) 

MLUNQ  CODE  4910-a2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
filed  during  the  week  ending  August 
28,1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

Docket  Number:  OST-98-4393. 

Date  Filed:  August  28, 1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  Telex  Mail  Vote  952  rl, 
PEX  fares  between  Europe  and  Southern 
Africa,  PTC3  Telex  Mail  Vote  953  r2, 
Solomon  Islands-Australia  fares. 
Intended  effective  date:  September  8, 
1998. 

Dorothy  W.  Walker, 
Federal  Register  Liaison. 
(FR  Doc.  98-24033  Filed  9-4-98;  8:45  ami 

BILUNQ  COOE  4»1l>-t2-f> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Revisions  to  Advisory 
Circular— Equipment,  Systems,  and 
Installations  in  Part  23  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  revisions  to 

advisory  circular  and  request  for 

comments. 

summary:  This  notice  requests 
comments  regarding  proposed  revisions 
to  Advisory  Circular  (AC)  23.1309-lC, 
"Equipment,  Systems,  and  Installations 
in  Part  23  Airplanes."  The  AC  provides 
guidance  and  information  for  an 
acceptable  means  for  showing 
compliance  with  the  requirements  of 
§  23.1309(a)  and  (b)  (Amendment  23- 
49)  for  equipment,  systems,  and 
installations  in  Title  14  CFR  Part  23 
airplanes.  The  AC  defines  the 
appropriate  airplane  systems  probability 
levels  for  airplanes  designed  to  14  CFR 
Part  23  standards. 

DATES:  Comments  must  be  received  on 
or  before  November  4, 1998. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  revisions  to  the  Federal 
Aviation  Administration,  Attention: 
Ervin  Dvorak,  ACE-111,  Regulations 
and  Policy  Branch,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  601  East  12th  Street,  Kansas 
City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terre  Flynn,  Regulations  and  Policy 


Branch.  ACE-111,  at  the  above  address, 
telephone  number  (816)  426-6941,  or 
facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  proposed  revisions  to 
the  AC  may  be  obtained  by  contacting 
the  person  name  above  under  FOR 
FURTHER  INFORMATION  CONTACT. 
Interested  persons  are  invited  to 
comment  on  the  proposed  AC  revisions 
by  submitting  comments  to  the  address 
specified  above,  All  comments  received 
on  or  before  the  closing  date  will  be 
considered  by  the  Small  Airplane 
Directorate,  1201  Walnut,  Room  900, 
Kansas  City,  Missouri  64106,  between 
7:30  a.m.  and  4:00  p.m.  weekdays, 
except  Federal  holidays. 

Background 

This  AC  includes  a  matrix  that 
categorizes  new  certification  probability 
levels  for  four  certification  classes  of 
Part  23  airplanes.  The  four  certification 
classes  of  airplanes  are  as  follows:  Class 
I  (typically  single,  reciprocating  engine 
airplanes  under  6,000  pounds).  Class  n 
(typically  multi,  reciprocating  engine 
and  single-engine  turbine  airplanes 
under  6,000  pounds),  Class  III  (typically 
airplanes  over  6,000  pounds),  and  Class 
rV  (typically  commuter  category).  Also, 
the  related  Software  Development 
Assurance  Levels  for  the  various  Failure 
Conditions  for  each  certification  class 
are  part  of  the  matrix.  The  Small 
Airplane  Directorate  based  the  new 
probability  levels  on  historical  accident 
data  for  each  class. 

Issued  in  Kansas  Qty,  Missouri,  on  August 
27, 1998. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-23786  Filed  9-4-98;  8:45  am) 
BHJJNQ  CODE  4t1»-1»-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Revisions  to  Advisory 
Circular— Installation  of  Electronic 
DIspalys  In  Part  23  Airplanes 

AQENCY:  Federal  Aviation 

Administration,  DOT . 

ACTION:  Notice  of  proposed  revisions  to 

advisory  circular  and  request  for 

comments. 

SUMMARY:  This  notice  requests 
comments  regarding  proposed  revisions 
to  Advisory  Circular  (AC)  23.1311-lA. 
"Installation  of  Electronic  Displays  in 
Part  23  Airplanes."  The  AC  provide  an 
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acceptable  means  of  showing 
compliance  with  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR)  applicable 
to  the  installation  of  electronic  displays 
in  Part  23  airplanes. 

DATES:  Comments  must  be  received  on 
or  before  November  4, 1998. 

ADDRESSES:  Send  all  comments  on  the 
proposed  AC  revisions  to  the  Federal 
Aviation  Administration,  Attention: 
Ervin  Dvorak,  ACE-111,  Regulations 
and  Policy  Branch,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  601  East  12th  Street,  Kansas 
City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terre  Flynn,  Regulations  and  PoUcy 
Branch,  ACE-111,  at  the  above  address, 
telephone  number  (816)  426-6941,  as 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  proposed  revisions  to 
the  AC  may  be  obtained  by  contacting 
the  person  named  above  under  FOR 
FURTHER  INFORMATION  CONTACT. 
Interested  persons  are  invited  to 
comment  on  the  proposed  AC  revisions 
by  submitting  comments  to  the  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  will  be 
considered  by  the  Small  Airplane 
Directorate  before  issuing  the  revised 
AC.  Comments  may  be  examined  at  the 
Small  Airplane  Directorate,  1201 
Walnut,  Room  900,  Kansas  Qty, 
Missouri  64106,  between  7:30  a.m.  and 
4:00  p.m.  weekdays,  except  Federal 
holidays. 

Backgromid 

The  planned  revision  to  AC  23.1311- 
1  will  update  guidance  for  electronic 
displays  in  the  areas  of  himian  factors, 
navigation,  moving  maps,  weather 
displays,  alerts  for  warnings  and 
caution,  terrain  awareness,  propulsion, 
flight  instruments,  and  color. 

Issued  in  Kansas  Qty,  Missouri,  on  August 
17, 1998. 
Midiael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doa  98-23787  Filed  9-4-98;  8:45  am] 
BRJJNO  CODE  4»1»-1».M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  TiUe  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  App.  26, "the  following  railroad 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

BS-AP-No.  3490 

Applicant:  CSX  Transportation, 

Incorporated,  Mr.  R.  M.  Kadlick,  Chief 

Engineer  Train  Control,  500  Water 

Sti«et  (S/C  J-350),  Jacksonville. 

Florida  32202 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
temporary  discontinuance  of  the  signal 
system,  on  the  main  tracks,  between 
Ensel,  milepost  CH-90.4  and 
Trowbridge,  milepost  CH-84.1,  near 
Lansing,  Michigan,  on  the  Saginaw 
Subdivision,  Detroit  2  Service  Lane,  for 
approximately  30  days.  The  proposal  is 
associated  with  major  modifications  in 
track  and  signal  arrangen]|ents,  and  all 
train  movements  will  be  governed  under 
the  direction  of  a  dispatcher,  utilizing  a 
svtritch  tender  to  operate  power-operated 
switches  within  the  construction  area. 

The  reason  given  for  the  proposed 
changes  is  to  provide  a  safe  and  reliable 
method  of  operation  during 
construction,  and  to  expedite  track  and 
signal  modifications  and  cut  over. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety. 
FRA.  400  Seventh  Stiwt,  S.W.,  Mail 
Stop  25,  Washington,  D.C.  20590  within 
30  calendar  days  of  the  date  of 
publication  of  this  notice.  Additionally, 
one  copy  of  the  protest  shall  be 
furnished  to  the  applicant  at  the  address 
Usted  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  imable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  appUcation  may  be  set 
for  public  hearing. 


Issued  in  Washington.  D.C  on  September 
2,1998. 

Edward  R.  English, 

Director.  Office  of  Safety  Assurance  and 

Compliance. 

[FR  Doc  98-24001  Filed  0  4  08;  8:45  am] 

BRJJNO  CODE  4t1»-0C-P 


Department  of  Transportation 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-e8-4383;  Notice  1] 

Kolcraft  Enterprises,  Inc.;  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Kolcraft  Enterprises  of  Chicago. 
Illinois,  has  determined  that  706,068 
child  restraint  systems  fail  to  comply 
with  49  CFR  571.213,  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
213,  "Child  Itestraint  Systems,"  and  has 
filed  an  appropriate  report  pursuant  to 
49  CFR  Part  573,  "Defects  and 
Noncomphance  Reports."  Kolcraft  has 
also  applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301— "Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  petition. 

FMVSS  No.  213,  S5.6.1.8,  requires: 

In  the  case  of  each  child  restraint 
system  that  can  be  used  in  a  position  so 
that  it  is  facing  the  rear  of  the  vehicle, 
the  instructions  shall  provide  a  warning 
against  using  rear-facing  restraints  at 
seating  positions  equipped  with  air 
bags,  and  shall  explain  the  reasons  for, 
and  consequences  of  not  following  the 
warning.  Tlie  instructions  shall  also 
include  a  statement  that  owners  of 
vehicles  with  front  passenger  side  air 
bags  shoidd  refer  to  their  vehicle 
owner's  manual  for  child  restraint 
installation  instructions. 

In  adopting  the  above  requirement 
that  certain  vehicle  owners  be  directed 
to  thefr  owner's  manual  for  installation 
instructions,  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
stated  that  such  instructions  would 
"complement"  the  requirement  that 
owner's  manuals  of  vehicles  having  a 
front  passenger  side  air  bag  provide 
information  regarding  "proper 
positioning  of  occupants,  including 
children,  at  seating  positions  equipped 
vrtth  an  air  bag."  59  FR  7643,  7646  (Feb. 
16. 1994)(final  rule).  This  requirement 
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appears  in  S4.5.1(e)  of  FMVSS  No.  208, 
which  was  added  in  1993.  58  FR  46551, 
46564  (Sep.  2, 1993](final  rule). 

The  items  affected  by  the 
noncompliance  are  the  instructions  for 
proper  use  that  were  provided  after 
August  15, 1994,  with  certain  models  of 
Kolcraft's  child  restraints  in  order  to 
comply  with  S5.6  of  FMVSS  No.  213. 
Kolcraft's  instructions  provided  the 
appropriate  warning  against  using  rear- 
facing  restraints  at  seating  positions 
equipped  with  air  bags,  as  well  as  the 
reason  for  the  warning  and  the 
consequences  of  not  following  it. 
However,  Kolcraft's  instructions  did  not 
include  a  statement  expressly  referring 
owners  of  vehicles  with  front  passenger 
side  air  bags  to  their  vehicle  owner's 
manual  for  child  restraint  installation 
instructions.  The  noncompUance  began 
August  15, 1994,  the  effective  date  of 
S5.6.1.8.  The  following  models  of  child 
restraints  were  affected  by  the 
noncompliance:  Rock  "n  Ride  (until 
April  1996);  Auto-Mate  (imtil  Jime 
1997);  Traveler  700  (until  December 
1995);  Performa  (until  June  1997);  and 
Secure  Fit  (until  June  1997).  The  total 
number  of  child  restraints  involved  is 
706,068.  In  response  to  an  April  17, 
1997  letter  from  NHTSA  concerning 
miscellaneous  compliance  issues, 
Kolcraft  has  subsequently  revised  its 
instructions  to  conform  to  S5.6.1.8. 

Kolcraft  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

S4.5.1(e)  of  FMVSS  No.  208  requires 
owner's  manuals  to  provide  information 
regarding  "proper  positioning  of 
occupants,  including  children,  at 
seating  positions  equipped  with  air 
bags."  (Emphasis  supplied.)  It  does  not, 
however,  require  a  vehicle  manufacturer 
to  include  "child  restraint  installation 
instructions"  in  general.  Indeed,  for 
rear- facing  infant  restraints  such  as 
Kolcraft's  Rock  "n  Ride,  there  should  be 
no  child  restraint  installation 
instructions  for  "seating  positions 
equipped  with  air  bags,"  because  rear- 
facing  restraints  should  not  be  used  in 
air  bag  equipped  seats.  And  not 
surprisingly,  no  owner's  manual  we 
reviewed  contains  installation 
instructions  for  rear-facing  infant  seats 
at  "seating  positions  equipped  with  air 
bags';  rather,  they  consistently  warn 
against  installation  of  a  rear-facing 
restraint  at  an  air  bag  equipped  seating 
position.  While  some  owner's  manuals 
contain  child  restraint  installation 
instructions  for  other  (non-air  bag) 
seating  positions,  not  all  owner's 
manuals  contain  such  information. 
Thus,  since  the  vehicle  owner's  manual 
will  not  always  yield  the  "child 
restraint  installation"  information 


apparently  contemplated  by  S5.6.1.8  of 
FMVSS  No.  213,  the  inadvertent 
omission  from  the  Kolcraft  instruction 
sheets  of  a  reference  to  the  vehicle 
owner's  manual  is  not  consequential  to 
motor  vehicle  safety. 

Moreover,  although  Kolcraft  does  not 
question  the  usefulness  of  a  statement 
directing  vehicle  owners  to  their 
owner's  manual  for  "complement(aryl" 
(59  Fed.  Reg.  at  7,646)  information 
relating  to  the  positioning  of  occupants 
"  especially  children  "  at  seat  positions 
equipped  with  air  bags,  Kolcraft's 
inadvertent  failure  to  include  such  a 
statement  in  its  instructions  is 
inconsequential  because  Kolcraft's 
instructions  set  forth  in  detail  the  very 
information  about  child  restraint 
installation  and  the  proper  positioning 
of  children  that  is  contemplated  in 
S5.6.1.8  and  the  final  rule  promulgating 
the  regulation,  and,  in  many  cases, 
exceed  that  information.  In  short,  the 
omission  of  the  statement  directing 
owners  of  vehicles  with  front  passenger 
side  afr  bags  to  thefr  owner's  manual 
would  not  deprive  vehicle  owners  using 
Kolcraft  child  restraints  from  any 
information  germane  to  the  safe 
installation  of  child  restraints  in 
vehicles  equipped  with  air  bags. 

For  example,  Kolcraft's  instructions 
include  warnings  not  to  place  a  rear- 
facing  child  restraint  in  a  seat  equipped 
with  air  bags,  as  well  as  a  statement 
explaining  the  reason  for  the  warning 
and  the  consequences  of  ignoring  it.  The 
instructions  provide  information 
regarding  appropriate  seating  positions. 
The  instructions  also  provide  elaborate 
information  about  how  to  instedl  child 
restraints  with  a  variety  of  seat  belts, 
and  they  illustrate  a  number  of  different 
seat  belt  configurations,  explaining 
which  are  and  which  are  not 
appropriate  for  use  in  installing  child 
restraints.  The  instructions  also  explain 
why  certain  configurations  are 
inappropriate  and  what  vehicle  owners 
should  do  if  a  seat  belt  will  not  hold  a 
child  restraint  tightly.  Thus,  Kolcraft's 
instructions  provide  all  the  information 
concerning  installation  and  positioning 
of  children  that  S5.6.1.8  apparently 
contemplates  would  be  provided  in 
owner's  manuals,  and,  in  many  respects, 
exceed  the  information  described  in 
S5.6.1.8.  Accordingly,  Kolcraft's 
inadvertent  noncompliance  with 
S5.6.1.8's  requirement  of  a  statement 
referring  to  the  vehicle  owner's  manual 
is  inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Kolcraft  does  not  question  the 
usefulness  or  importance  of  S5.6.1.8's 
requirement  that  the  instructions  for 
child  restraints  direct  owners  of 
vehicles  with  front  passenger  side  air 


bags  to  their  vehicle  owner's  manual  for 
child  restraint  installation  instructions. 
As  soon  as  it  learned  of  its 
noncompliance  with  the  requirement, 
Kolcraft  revised  its  instructions  to 
conform  exactly  to  S5.6.1.8.  However, 
because  Kolcraft's  noncompliant 
instructions  provide  detailed 
information  relating  to  the  installation 
of  child  restraints  with  a  variety  of  seat 
belt  configurations,  as  well  as 
information  concerning  the  proper 
positioning  of  children  in  vehicles 
equipped  with  air  bags,  the  omission  of 
a  statement  referring  to  the  owner's 
manual  in  Kolcraft's  instructions  was 
inconsequential  with  respect  to  vehicle 
safety. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  Kolcraft 
described  above.  Comments  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  U.S.  Department  of  Transportation 
Docket  Management,  Room  PL-401, 400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested,  but  not  required, 
that  two  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  apphcation  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  October  8, 
1998. 

(49  U.S.C.  30118  and  30120;  delegations  of 
authority  at  49  CFR  l.SO  and  501.8) 

Issued  on:  September  1, 1998. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  98-23966  Filed  9-4-98;  8:45  am] 

BIUINO  CODE  4*10-6»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-650X] 

R.J.  Gorman  Railroad  Company/ 
Allentown  Lines,  Inc. — ^Abandonment 
Exemption — in  Lehigh  County,  PA 

R.J.  Corman  Railroad  Company/ 
Allentown  Lines,  Inc.  (RJCN)  has  filed  a 
notice  of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  a  1.945-mile  line  of  railroad 
known  as  the  Barber's  Quarry  Industrial 
Track  between  milepost  93.144  in  the 
vicinity  of  Union  and  3rd  Streets  in 
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Allentowm  and  milepost  95.089  in  the 
vicinity  of  Lawrence  Street  and  Lehigh 
Parkway  in  the  township  of  Salisbury, 
Lehigh  County,  Pa.  The  line  traverses 
United  States  Postal  Service  Zip  Codes 
18102  and  18103. 

RJCN  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment —  Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  October  8, 1998,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  imder  49  CFR 
1152.29  must  be  filed  by  September  18, 
1998.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  September  28, 
1998,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street.  NW, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Kevin  M.  Sheys. 


■  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Senrice  Bail  Lines,  5 1.CC.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  Tiling  fee,  which  currently  is 
set  at  SIOOO.  See  49  CFR  1002.2(0(25). 


Oppenheimer  Wolff  Donnelly  ft  Bayh 
LLP,  1350  Eye  Street,  NW,  Suite  200, 
Washington.  DC  20005-3324. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

RJCN  has  filed  an  environmental 
report  which  addresses  the  effects  of  the 
abandonment,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  September  11, 1998. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  RJCN  shall  file  a  noUce  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fiilly  abandoned  the  line.  If 
consimimation  has  not  been  effected  by 
RJCN's  filing  of  a  notice  of 
consummation  by  September  8, 1999, 
and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority, 
to  abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  September  1, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Venion  A.  Williams, 
Secretary. 

[FR  Doc.  98-24050  Filed  9-4-98;  8:45  am) 
BMXJNQ  COOC  4*1S-0»-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

InformatlDn  Collection;  Submission  for 
0MB  ReviOMr;  Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Submission  for  OMB  review; 
Comment  request. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
hereby  gives  notice  that  it  has  sent  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  an  information 
collection  titled  Uniform  Form  for 
Registration  and  Amendment  to 
Registration  as  a  Transfer  Agent — Form 
TA-1. 

DATES:  Comments  regarding  this 
information  collection  are  welcome  and 
should  be  submitted  to  the  OMB 
Reviewer  and  the  OCC.  Comments  are 
due  on  or  before  October  8,  1998. 
ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  the  OCC 
Contact  listed.  Direct  all  written 
comments  to  the  Communications 
Division,  Attention:  1557-0124,  Third 
Floor,  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW. 
Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)874-5274.  or  by 
electronic  mail  to 

REGS.COMMENTSeOCC.TREAS.GOV. 
SUPPLEMENTARY  INFORMATION: 
OMB  Number:  1557-0124. 
Form  Number  TA-1. 
Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection. 

Tide:  Uniform  Form  for  Registration 
and  Amendment  to  Registration  as  a 
Transfer  Agent — Form  TA-1. 

Description:  This  notice  covers  a 
renewal  with  change  of  a  currently 
approved  information  collection  titled 
Uniform  Form  for  Registration  and 
Amendment  to  Registration  as  a 
Transfer  Agent — Form  TA-1.  Section 
17A(c)  of  the  Securities  Exchange  Act  of 
1934  (Act),  as  amended  by  the 
Securities  Act  Amendments  of  1975. 
provides  that  all  those  authorized  to 
transfer  seciuities  registered  under 
Section  12  of  the  Act  (transfer  agents) 
shall  register  by  filing  with  the 
appropriate  regulatory  agency  an 
application  for  registration  in  such  form 
and  containing  such  information  and 
dociunents  as  such  appropriate 
regulatory  agency  may  prescribe  to  be 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  this  section.  Form 
TA-1  was  developed  by  the  OCC. 
Federal  Deposit  Insurance  Corporation, 
and  the  Board  of  Governors  of  the 
Federal  Reserve  to  satisfy  this  statutory 
requirement.  National  bank  transfer 
agents  use  Form  TA-1  to  register  or 
amend  registration  as  transfer  agents. 
The  OCC  uses  the  information  to 
determine  whether  to  allow,  deny, 
accelerate,  or  postpone  an  application. 
An  amendment  to  Form  TA-1  must  be 
filed  with  the  OCC  within  sixty  calendar 
days  following  the  date  on  which  any 
information  reported  on  Form  TA-1 
becomes  inaccvuate,  misleading  or 
incomplete.  The  OCC  also  uses  the  data 
to  more  effectively  schedule  and  plan 
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transfer  agent  examinations. 
Amendments  to  Form  TA-1  are  used  by 
the  OCC  to  schedule  and  plan 
examinations.  The  Securities  and 
Exchange  Commission  maintains 
complete  files  on  the  registration  data  of 
all  transfer  agents  registered  pursuant  to 
the  Act.  It  utilizes  the  data  to  identify 
transfer  agents  and  to  facilitate 
development  of  rules  and  standards 
applicable  to  all  registered  transfer 
agents. 

Respondents:  Businesses  or  other  for- 
profit;  individuals. 

Number  of  Respondents:  50. 

Total  Annual  Responses:  50. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden:  25 
hours. 

OCC  Contact:  Jessie  Gates  or  Camille 
Dixon,  (202)874-5090.  Legislative  and 
Regulatory  Activities  Division,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 

OMB  Reviewer:  Alexander  Hunt, 
(202)395-7340,  Paperwork  Reduction 
Project  1557-0124,  Office  of 
Management  and  Budget,  Room  10226, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

The  OCC  may  not  conduct  or  sponsor, 
and  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
revisions  to  the  following  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  OCC's  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
OCC's  estimate  of  the  burden  of  the 
information  collection  as  it  is  proposed 
to  be  revised;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  information 
collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  startup  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  September  1, 1998. 
Mark  J.  Tenhundfield, 

Assistant  Director,  Legislative  Sr  Regulatory 
Activities  Division. 

(FR  Doc.  98-24014  Filed  9-4-98;  8:45  am] 
BILUNa  CODE  4810-33-p 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

action:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperworlc  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Today,  the  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Treasury  solicits  comments  on  the 
information  collection  entitled  Loans  in 
Areas  Having  Special  Flood  Hazards. 
DATES:  Submit  written  comments  on  or 
before  November  9, 1998. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0088.  Hand  deliver 
comments  to  1700  G  Street,  NW.  from 
9K)0  A.M.  to  5:00  P.M.  on  business  days. 
Send  facsimile  transmissions  to  FAX 
Number  (202)  906-7755  or  (202)  906- 
6956  (if  the  comment  is  over  25  pages). 
E-mail  to  public.info@ots.treas.gov  and 
include  your  name  and  telephone 
number.  Interested  persons  may  inspect 
comments  at  1700  G  Street,  NW.,  from 
9:00  A.M.  until  4:00  P.M.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  A.  Clark,  Compliance  Policy, 
Office  of  Supervision,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552,  (202)  906-5628. 
SUPPLEMENTARY  INFORMATION: 

Title:  Loans  in  Areas  Having  Special 
Flood  Hazards  (12  CFR  572). 

OMB  Number:  1550-0088. 

Form  Number:  Not  Applicable. 

Abstract:  Savings  and  Loan 
Associations  are  required  by  statute  and 
by  12  CFR  Part  572  to  file  reports,  make 
certain  disclosures,  and  keep  records 
regarding  flood  insurance.  Borrowers 
use  the  information  received  fi-om  the 
associations  to  make  valid  purchase 
decisions.  OTS  uses  the  records  to 
verify  the  associations'  compliance. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Extension  of  an 
already  approved  collection. 

Affected  Public:  Business  or  For 
Profit. 


Estimated  Number  of  Respondents: 
1.182. 

Estimated  Time  Per  Respondent: 
26.25  average  hours. 

Estimated  Total  Annual  Burden 
Hours:  31.027.5  hours. 

Request  for  Comments 

The  OTS  will  siunmarize  conunents 
submitted  in  response  to  this  notice  or 
will  include  these  comments  in  its 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  and  (d)  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  September  1, 1998. 
Catherine  C.  M.  Teti, 

Director,  Records  Management  and 
Information  Policy. 

(FR  Doc.  98-23993  Filed  9-4-98;  8:45  am) 

BiLUNO  CODE  6720-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review; 
Comment  Request 

September  1, 1998. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13. 
Interested  persons  may  obtain  copies  of 
the  submission(s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  listed  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW, 
Washington,  DC  20552. 

OMB  Number:  1550-0004. 

Form  Number:  OTS  Form  248. 

Type  of  Review:  Extension  of  an 
already  approved  collection. 

Title:  Annual  Survey  of  Deposits; 
Deposits  by  Office. 

Description:  This  survey  provides 
deposit  data  for  each  thrift  office  which 
is  essential  for  OTS"  analysis  of  market 
share  of  deposits  required  in  evaluating 
the  competitive  impact  of  mergers, 
acquisitions,  and  branching 
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applications.  This  information  is  shared 
with  the  Federal  Reserve  Board,  the 
Federal  Deposit  Insurance  Corporation, 
the  Office  of  the  Comptroller  of  the 
Ciurency  and  the  Department  of  Justice. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Reporters: 
1,182. 

Estimated  Burden  Hours  per  Reporter: 
1  hour  average. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,182  hours. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision,  1700  Street,  NW, 
Washington,  DC  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Catherine  C.  M.  Teti, 
Director,  Records  Management  and 
Information  Policy. 

[FR  Doc.  98-23992  Filed  9-4-98;  8:45  am] 
BILUNO  CODE  •720-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  and  Development 
Cooperative  Studies  Evaluation 
Committee;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 


(Federal  Advisory  Committee  Act)  as 
amended,  by  section  5(c)  of  Pubhc  Law 
94-409,  that  a  meeting  of  the  Research 
and  Development  Cooperative  Studies 
Evaluation  Committee  will  be  hield  at 
the  Marriott  Residence  Inn,  500  Army 
Navy  Drive,  Arlington,  VA  22202, 
October  14-15, 1998.  The  session  on 
October  14  is  scheduled  to  begin  at  7:30 
a.m.  and  end  at  4:15  p.m.  and  on 
October  15  from  7:30  a.m.  to  1:00  p.m. 
The  meeting  will  be  for  the  purpose  of 
reviewing  the  following  four  new 
proposals:  Cost  effectiveness  of 
alternative  management  strategies  in 
patients  with  dyspepsia,  Vitamins  to 
lower  homocysteinemia  in  kidney  and 
end  stage  renal  disease.  Multi-model 
therapy  in  Veterans  with  Gulf  War 
illnesses  and  Antibiotic  treatment  of 
Gulf  War  Syndrome.  The  Committee 
will  also  review  the  progress  of  one 
ongoing  study  on  cost  and  outcome  of 
telephone  care. 

The  Committee  advises  the  Chief 
Research  and  Development  Officer 
through  the  Chief  of  the  Cooperative 
Studies  Program  on  the  relevance  and 
feasibility  of  the  studies,  the  adequacy 
of  the  protocols,  and  the  scientific 
validity  and  propriety  of  technical 
details,  including  protection  of  himian 
subjects. 

The  meeting  will  be  open  to  the 
public  from  7:30  a.m.  to  8:00  a.m.  on 
both  days  to  discuss  the  general  status 
of  the  program.  Those  who  plan  to 


attend  should  contact  Dr.  Ping  Huang, 
Coordinator,  Research  and  Development^ 
Cooperative  Studies  Evaluation 
Committee,  Department  of  Veterans 
Affairs,  Washington,  DC, 
(202.273.8295).  prior  to  October  9,  1998. 

The  meeting  will  be  closed  fit)m  8:45 
a.m.  to  4:15  p.m.  on  October  14. 1998 
and  fit)m  8:00  a.m.  to  1:00  p.m.,  on 
October  15, 1998.  These  portions  of  the 
meeting  involve  consideration  of 
specific  proposals  in  accordance  with 
provisions  set  forth  in  section  10(d)  of 
Public  L.aw  92-463,  as  amended  by 
sections  5(c)  of  Public  Law  94—409,  and 
5  U.S.C.  552b(c)(6).  During  the  closed 
sessions  of  the  meeting,  discussions  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  staff  and  consultant 
critiques  of  research  protocols,  and 
similar  documents,  and  the  medical 
records  of  patients  who  are  study 
subjects,  the  disclosures  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Dated:  August  27, 1998. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
|FR  Doc.  98-24000  Filed  9-4-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
Office  of  Inspector  General 

42  CFR  Parts  409, 410, 411, 412, 413, 
419, 489. 498,  and  1003 

[HCFA-1005-P] 

RIN0938-AI56 

Medicare  Program;  Prospective 
Payment  System  for  Hospital 
Outpatient  Services 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS.  and 
Office  of  Inspector  General  (OIG),  HHS. 
ACTION:  Proposed  rule. 

summary:  As  required  by  sections  4521, 
4522,  and  4523  of  the  Balanced  Budget 
Act  of  1997.  this  proposed  rule  would 
eliminate  the  formula-driven 
overpayment  for  certain  outpatient 
hospital  services,  extend  reductions  in 
payment  for  costs  of  hospital  outpatient 
services,  and  establish  in  regulations  a 
prospective  payment  system  for  hospital 
outpatient  services  (and  for  Medicare 
Part  B  services  furnished  to  inpatients 
who  have  no  Part  A  coverage).  The 
prospective  payment  system  would 
simplify  our  current  payment  system 
and  apply  to  all  hospitals,  including 
those  that  are  excluded  from  the 
inpatient  prospective  payment  system. 
The  Balanced  Budget  Act  provides  for 
implementation  of  the  prospective 
payment  system  effective  January  1, 
1999,  but  delays  application  of  the 
system  to  cancer  hospitals  until  January 
1,  2000.  The  hospital  outpatient 
prospective  payment  system  would  also 
apply  to  partial  hospitalization  services 
furnished  by  community  mental  health 
centers. 

Althotigh  the  statutory  efiiective  date 
for  the  outpatient  prospective  payment 
system  is  January  1, 1999, 
implementation  of  the  new  system  will 
have  to  be  delayed  because  of  year  2000 
systems  concerns.  The  demands  on 
intermediary  bill  processing  systems 
and  HCFA  internal  systems  to  become 
compliant  for  the  year  2000  preclude 
making  the  major  systems  changes  that 
are  required  to  implement  the 
prospective  payment  system.  The 
outpatient  prospective  payment  system 
will  be  implemented  for  all  hospitals 
and  community  mental  health  centers  as 
soon  as  possible  after  January  1,  2000, 
and  a  notice  of  the  anticipated 
implementation  date  will  be  published 
in  the  Federal  Register  at  least  90  days 
in  advance. 


This  document  also  proposes  new 
requirements  for  provider  departments 
and  provider-based  entities.  These 
proposed  changes,  as  revised  based  on 
our  consideration  of  public  comments, 
will  be  effective  30  days  after 
publication  of  a  final  rule. 

This  proposed  rule  would  also 
implement  section  9343(c)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986,  which  prohibits  Medicare 
payment  for  nonphysician  services 
furnished  to  a  hospital  outpatient  by  a 
provider  or  supplier  other  than  a 
hospital,  unless  the  services  are 
furnished  under  an  arrangement  with 
the  hospital.  This  section  also 
authorizes  the  Department  of  Health  and 
Human  Services'  Office  of  Inspector 
General  to  impose  a  dvil  money 
penalty,  not  to  exceed  $10,000,  against 
any  individual  or  entity  who  knowingly 
and  willfully  presents  a  bill  for  non- 
physician  or  other  bundled  services  not 
provided  directly  or  under  such  an 
arrangement. 

This  proposed  rule  also  addresses  the 
requirements  for  designating  certain 
entities  as  provider-based  or  as  a 
department  of  a  hospital. 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  November  9, 1998. 
addresses:  Mail  wnitten  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
1005-P,  P.O.  Box  26688,  Baltimore,  MD 
21207-0488. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  DC  20201,  or 
Room  C5-09-26.  7500  Security 

Boulevard,  Baltimore,  MD  21244- 

1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1005-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  docxmient, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  firom  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  onler  copies  of  the  Fed«ral 
Register  containing  this  document,  send 
yoiu'  request  to:  New  Orders, 


Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  nimiber  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
dociunent  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  cotmtry  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Docimaents  home  page  address  is 
http://www.access.gpo.gov/nara/ 
index.html,  by  using  local  WAIS  client 
software,  or  by  telnet  to 
swais.access.gpo.gov.  then  login  as  guest 
(no  password  required).  Dial-in  users 
should  use  communications  software 
and  modem  to  call  202-512-1661;  type 
swais,  then  login  as  guest  (no  password 
required). 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Wellham,  (410)  786-4510  (for 

general  information).  Joel  Schaer 

(OIG),  (202)  619-0089  (for 

information  concerning  civil  money 

penalties). 
Kitty  Ahem,  (410)  786-4515  (for 

information  related  to  the 

classification  of  services  into 

ambulatory  payment  classification 

(APC)  groups). 
Suzanne  Letsch  (410)  786-4558  (for 

information  related  to  volume  control 

measures  and  updates). 
George  Moray  (410)  786-4653  (for 

information  related  to  die 

determination  of  provider-based 

status). 
Janet  Samen  (410)  786-9161  (for 

information  on  the  application  of 

APCs  to  conmumity  mental  health 

centers). 

SUPPLEMENTARY  INFORMATION:  To  asslSt 

readers  in  raferencing  sections 
contained  in  this  document,  we  are 
providing  the  following  table  of 
contents. 

Table  of  Contents 
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Payment  for  Procedures  by  APC 
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Addendum  L — Wage  Index  for  Hospitals 
That  Are  Reclassified 
In  addition,  because  there  are  many  terms 
to  which  we  refer  by  acronym  in  this  rule, 
we  are  listing  these  acronyms  and  their 
corresponding  terms  in  alphabetical  order 
below: 

APC    Ambulatory  payment  classification 

APG    Amlnilatory  patient  group 

ASC    Ambulatory  surgical  center 

BBA    Balanced  Budget  Act  of  1997 

CAH    Critical  access  hospital 

Oa    (HCFA 'si  Correct  Coding  hiitiative 

OCR    Cost  center  specific  cost-to-charge  ratio 

OiAMPUS    Civilian  Healtii  and  Medical 

Program  of  the  Uniformed  Services 
CMHC    Community  mental  health  center 
CMP    Qvil  money  penalty 
CORF    Comprehensive  outpatient 

rehabilitation  facility 
CPT    [Physicians']  Current  Procedural 

Terminology,  4th  Edition,  1998, 

copyrighted  by  the  American  Medical 

Association 
DME    Durable  medical  equipment 
DMEPOS    DME,  orthotics,  prosthetics. 

prosthetic  devices,  prosthetic  implants 

and  supplies 
DRG    Diagnosis-related  group 
EACH    Essential  access  community  hospital 
ESRD    End-stage  renal  disease 
FDO    Formula-driven  overpayment 
FQHC    Federally  qualified  hedth  center 
HCPCS    HCFA  Common  Procedure  Coding 

System 
HHA    Home  health  agency 
ICD-9-CM    International  Classification  of 

Diseases,  Ninth  Edition,  Clinical 

Modification 
IME    Indirect  medical  education 
lOL    Intraocular  lens 
MDC    Major  diagnostic  category 
MDH    Medicare  dependent  hospital 
MedPAC    Medicare  Payment  Advisory 

Commission 
MSA    Metropolitan  statistical  area 
NECMA    New  England  County  Metropolitan 

Area 
OBRA    Omnibus  Budget  Reconciliation  Act 
PPS    Prospective  payment  system 
RHC    Rural  health  clinic 
RPCH    Rural  primary  care  hospital 
RRC    Rural  refaiTal  center 
SCH    Sole  community  hospital 
SGR    Sustainable  growth  rate 
SNF    Skilled  nursing  facility 
TKFRA    Tax  Equity  and  Fiscal 

Responsibility  Act  of  1982 

L  Background 

As  the  Medicare  statute  was  originally 
enacted.  Medicare  payment  for  hospital 
services  (inpatient  and  outpatient)  was 
based  on  hospital-specific  reasonable 
costs  attributable  to  serving  Medicare 
beneficiaries.  Later,  the  law  was 
amended  to  limit  payment  to  the  lesser 
of  a  hospital's  reasonable  costs  or  to  its 
customary  charges.  In  1983,  section  601 
of  the  Social  Security  Amendments  of 
1983  (Public  Law  98-21)  completely 
revised  the  cost-based  payment  system 
for  most  hospital  inpatient  services  by 
enacting  section  1886(d)  of  the  Social 
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Security  Act  (the  Act).  This  section 
provided  for  a  prospective  payment 
system  (PPS)  for  acute  inpatient  hospital 
stays,  effective  with  hospital  cost 
reporting  periods  beginning  on  or  after 
October  1, 1983. 

Although  payment  for  most  inpatient 
services  became  subject  to  a  PPS, 
hospital  outpatient  services  continued 
to  be  paid  based  on  hospital-specific 
costs,  which  provided  little  incentive 
for  hospital  efficiency  for  outpatient 
services.  At  the  same  time,  advances  in 
medical  technology  and  changes  in 
practice  patterns  were  bringing  about  a 
shift  in  the  site  of  medical  care  from  the 
inpatient  to  the  outpatient  setting. 
During  the  1980s,  the  Congress  took 
steps  to  control  the  escalating  costs  of 
providing  outpatient  care.  The  Congress 
amended  the  statute  to  implement 
across-the-board  reductions  of  5.8 
percent  and  10  percent  to  the  amounts 
otherwise  payable  for  hospital  operating 
costs  and  capital  costs,  respectively,  and 
legislated  a  nimiber  of  di^erent  payment 
methods  for  specific  types  of  hospital 
outpatient  services.  These  methods 
included  fee  schedules  for  clinical 
diagnostic  laboratory  tests,  orthotics, 
prosthetics,  and  durable  medical 
equipment  (DME);  composite  rate 
payment  for  dialysis  for  persons  with 
end-stage  renal  disease  (ESRD);  and 
payments  based  on  blends  of  hospital 
costs  and  the  rates  paid  in  other 
ambulatory  settings  such  as  separately 
certified  ambulatory  surgical  centers 
(ASCs)  or  physician  offices  for  certain 
surgery,  radiology,  and  other  diagnostic 
procediues.  Nevertheless,  Medicare 

Eayment  for  services  performed  in  the 
ospital  outpatient  setting  remains 
largely  cost-based. 

In  section  9343(f)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
(OBRA  1986)  (Pubhc  Uw  99-509)  and 
in  section  4151(b)(2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(Public  Law  101-508),  the  Congress 
required  the  Secretary  to  develop  a 
proposal  to  replace  the  current  hospital 
outoatient  payment  system  with  a  PPS 
and  to  submit  a  report  to  the  Congress 
on  the  proposed  system.  In  OBRA  1986, 
the  Congress  paved  the  way  for 
development  of  a  PPS,  under  section 
9343(g),  by  requiring  fiscal 
intermediaries  to  require  hospitals  to 
report  claims  for  services  imder  the 
HCFA  Common  Procedure  Coding 
System  (HCPCS),  and,  under  section 
9343(c).  by  extending  the  prohibition 
against  imbundling  of  hospital  services 
under  section  1862(a)(14)  of  the  Act  to 
include  outpatient  services  as  well  as 
inpatient  services.  HCPCS  coding 
enabled  us  to  determine  what  specific 
procedures  and  services  were  being 


billed,  while  the  extension  of  the 
prohibition  against  unbundling  ensiu^ 
that  all  nonpractitioner  services 
provided  to  hospital  outpatients  would 
be  billed  only  by  the  hospital,  not  by  an 
outside  supplier,  and,  therefore,  would 
be  reported  on  hospital  bills  and 
captiu«d  in  the  hospital  outpatient  data 
that  could  be  used  to  develop  an 
outpatient  PPS. 

Section  1866(g)  of  the  Act,  as  added 
by  section  9343(c)  of  OBRA  1986,  and 
amended  by  section  4085(i)(17)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (OBRA  1987)  (Public  Law  100- 
203),  also  authorizes  the  Department  of 
Health  and  Human  Services'  Office  of 
Inspector  General  to  impose  a  civil 
money  penalty  (CNff).  not  to  exceed 
$2,000,  against  any  individual  or  entity 
who  knowingly  and  willfully  presents  a 
bill  in  violation  of  an  arrangement  (as 
defined  in  section  1861(w)(l)  of  the 
Act). 

A  proposed  rule  to  implement  section 
9343(c)  was  pubUshed  in  the  Federal 
Register  on  August  5, 1988.  However, 
those  regulations  were  never  published 
as  a  final  rule,  so  we  are  including  them 
in  this  regulation  and  will  implement 
them  as  part  of  the  final  regulation 
implementing  the  hospital  outpatient 
PPS. 

The  Secretary  submitted  a  Report  to 
Congress  on  March  17, 1995.  The  report 
summarized  the  research  HCFA 
conducted  in  searching  for  a  way  to 
classify  outpatient  services  for  purposes 
of  developing  an  outpatient  PPS.  The 
report  cited  Ambulatory  Patient  Groups 
(APGs),  developed  by  3M-Health 
Information  Systems  imder  a 
cooperative  grant  with  HCFA,  as  the 
most  promising  classification  system  for 
grouping  outpatient  services  and 
recommended  that  APG-like  groups  be 
used  in  designing  a  hospital  outpatient 
PPS. 

The  report  also  presented  a  number  of 
options  that  could  be  used,  once  a  ITS 
was  in  place,  for  addressing  the  issue  of 
rapidly  growing  beneficiary  copayment. 
As  a  separate  issue,  we  reconunended 
that  the  Congress  amend  the  provisions 
of  the  law  pertaining  to  the  blended 
payment  methods  for  ASC  surgery, 
radiology,  and  other  diagnostic  services 
to  correct  an  anomaly  that  resulted  in  a 
less  than  full  recognition  of  the  amount 
paid  by  the  beneficiary  in  calculating 
program  payment  (referred  to  as  the 
formula-driven  overpayment). 

The  Balanced  Budget  Act  of  1997 
(BBA)  (Public  Law  105-33),  enacted  on 
August  5. 1997,  contains  a  number  of 
provisions  that  affect  Medicare  payment 
for  hospital  outpatient  services.  The 
purpose  of  this  proposed  rule  is  to 
implement  sections  4521, 4522.  and 


4523  of  the  BBA  and  section  9343(c)  of 
OBRA  1986.  Section  4521  of  the  BBA 
eliminates  the  formula-driven 
overpayment  effective  for  services 
furnished  on  or  after  October  1, 1997. 
Because  of  the  October  1, 1997  effective 
date,  HCFA  has  already  taken  action  to 
implement  this  provision.  Section  4522 
extends  the  current  cost  reductions  of 
5.8  percent  and  10  percent  (applicable 
to  hospital  outpatient  operating  costs 
and  hospital  capital  costs,  respectively) 
through  and  including  December  31, 
1999. 

Section  4523  of  the  BBA  amends 
section  1833  of  the  Act  by  adding 
subsection  (t),  which  provides  for 
implementation  of  a  PPS  for  most 
hospitals  for  outpatient  services 
furnished  on  or  after  January  1, 1999 
and  for  cancer  hospitals  that  are 
excluded  from  inpatient  PPS  for 
services  furnished  on  or  after  January  1. 
2000.  We  note  that  while  the  statutory 
efiiective  date  for  the  outpatient  PPS  is 
January  1. 1999,  implementation  of  the 
new  payment  system  will  have  to  be 
delayed  because  of  year  2000  systems 
concerns.  The  demands  on  intermediary 
bill  processing  systems  and  HCFA 
internal  systems  to  become  compliant 
for  the  year  2000  preclude  making  the 
major  systems  changes  that  are  required 
to  implement  the  PPS.  See  Section  XI  of 
this  preamble  ("Delay  in 
Implementation")  for  a  more  detailed 
explanation  of  the  reasons  for  delay. 
The  outpatient  PPS  will  be 
implemented  as  soon  as  possible  after 
January  1,  2000.  A  notice  of  the 
anticipated  implementation  date  will  be 
published  in  the  Federal  Register  at 
least  90  days  in  advance.  The  rates  that 
will  go  into  effect  on  the 
implementation  date  will  apply  to  all 
hospitals  including  cancer  hospitals 
described  in  section  1886(d)(l)(B)(v)  of 
the  Act  The  rates  will  be  based  on  the 
rates  that  would  have  been  in  effect 
January  1, 1999  updated  by  the  rate  of 
increase  in  the  hospital  market  basket 
minus  one  percentage  point. 

Section  1833(t)(l)^]  of  the  Act 
authorizes  the  Secretary  to  designate  the 
hospital  outpatient  services  that  would 
be  paid  under  the  PPS.  Section 
1833(t)(l)(6)  also  requires  that  the 
outpatient  FTS  include  inpatient 
services  covered  imder  Part  B  for 
beneficiaries  who  are  entitled  to  Part  A 
benefits  but  who  have  exhausted  their 
Part  A  benefits  or  otherwise  are  not  in 
a  covered  Part  A  stay.  However,  section 
1833(t)(l)(B)  specifically  excludes  as 
covered  services  imder  the  outpatient 
PPS  ambulance  services  and  physical 
and  occupational  therapy,  and  speech- 
language  pathology  services,  for  which 
separate  fee  schedules  are  required  by 
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statute.  (See  section  4531  of  the  BBA  for 
amendments  pertaining  to  ambulance 
services  and  section  4541  for 
amendments  pertaining  to  outpatient 
rehabiUtation  services.) 

Section  1833(t)(2)  of  the  Act  stipulates 
certain  requirements  for  the  hospital 
outpatient  PPS.  The  Secretary  is 
required  to  develop  a  classification 
system  for  covered  outpatient  services 
which  may  consist  of  groups  arranged 
so  that  the  services  within  each  group 
are  comparable  clinically  and  with 
respect  to  the  use  of  resources.  In 
addition,  this  section  specifies  data 
requirements  for  establishing  relative 
payment  weights,  which  are  to  be  based 
on  median  hospital  costs  determined  by 
data  from  the  most  recent  available  cost 
reports;  requires  that  the  portion  of  the 
Medicare  pa3rment  and  the  beneficiary 
copayment  that  are  attributable  to  labor 
and  labor-related  costs  be  adjusted  for 
geographic  wage  differences:  and 
authorizes  the  establishment  of  other 
adjustments,  such  as  outlier  adjustments 
or  adjustments  for  certain  classes  of 
hospitals,  that  are  necessary  to  ensure 
equitable  payments.  All  adjustments  are 
required  to  be  made  in  a  budget  neutral 
manner.  This  section  concludes  with 
the  requirement  that  a  control  on 
unnecessary  increases  in  the  volume  of 
covered  services  be  established. 

Section  1833(t)(3)  provides  for  a  new 
method  of  calculating  beneficiary 
copayment.  It  freezes  beneficiary 
copayment  at  20  percent  of  the  national 
median  charges  for  covered  services  (or 
group  of  covered  services)  furnished 
during  1996  and  updated  to  1999  using 
the  Seaetary's  estimated  charge  growth 
from  1996  to  1999.  This  section 
specifies  how  beneficiary  deductibles 
are  to  be  treated  in  calculating  the 
Medicare  payment  and  beneficiary 
copayment  amounts  and  requires  that 
rules  be  established  regarding 
determination  of  copayment  amounts 
for  covered  services  that  were  not 
fumishad  in  1996.  Further,  it  prescribes 
the  formula  for  calculating  the  initial 
conversion  factor  used  to  determine 
Medicare  payment  amounts  for  1999 
and  the  method  for  updating  the 
conversion  factor  in  subsequent  years. 

Sections  1833(t)(4)  and  (t)(5)  describe 
the  basis  for  determining  the  Medicare 
payment  amount  and  the  beneficiary 
copayment  amount  for  services  covered 
under  the  outpatient  PPS.  The  latter 
section  requires  the  Secretary  to 
establish  a  procedure  whereby  hospitals 
may  voluntarily  elect  to  reduce 
beneficiary  copayment  for  some  or  all 
covered  services  to  an  amount  not  less 
than  20  percent  of  the  Medicare 
payment  amount  Hospitals  are  further 
allowed  to  advertise  any  such 


reductions  of  copayment  amounts. 
Section  4451  of  the  BBA  added  section 
1861(v)(l)(T)  to  the  Act,  which 
stipulates  that  bad  debts  will  not  be 
recognized  on  any  copayment  the 
hospital  elects  to  reduce. 

Section  1833(t)(6)  authorizes  periodic 
review  and  revision  of  the  payment 
groups,  relative  payment  weights,  wage 
index,  and  conversion  factor. 

Section  1833(t)(7)  describes  how 
payment  is  to  be  made  for  ambulance 
services,  which  are  specifically 
excluded  bom  the  outpatient  PPS  under 
section  1833(t)(l)(B). 

Section  1833(t)(8)  provides  that  the 
Secretary  may  establish  a  separate 
conversion  factor  for  determining 
services  furnished  by  cancer  hospitals 
excluded  from  inpatient  PPS  under  this 
PPS. 

Section  1833(t)(9)  prohibits 
administrative  or  ju(Ucial  review  of  the 
PPS  classification  system,  the  groups, 
relative  payment  weights,  adjustment 
factors,  other  adjustments,  calculation  of 
base  amounts,  periodic  adjustments, 
and  the  establishment  of  a  separate 
conversion  factor  for  those  cancer 
hospitals  excluded  from  inpatient  PPS. 

Section  4523(d)  of  the  BBA  amends 
section  1833(a)(2)(B)  of  the  Act  to 
require  payment  under  the  PPS  for  some 
services  described  in  section  1832(a)(2) 
that  are  currently  paid  on  a  cost  basis 
and  furnished  by  providers  of  services 
such  as  comprehensive  outpatient 
rehabilitation  facilities  (CORFs),  home 
health  agencies  (HHAs).  hospices,  and 
community  mental  health  centers 
(CMHCs).  This  amendment  requires  that 
partial  hospitalization  services 
furnished  by  CMHCs  beginning  January 
1, 1999  be  paid  under  the  PPS.  As  noted 
earUer,  implementation  of  the  PPS  will 
be  delayed.  Implementation  will  occur 
as  soon  as  possible  after  January  1.  2000. 

n.  Blhninatinn  of  FormuU-DriTen 
Overpayment 

Before  enactment  of  section  4521  of 
the  BBA.  under  the  blended  payment 
formulas  for  ASC  procedures,  radiology, 
and  other  diagnostic  services,  the  ASC 
or  physician  fee  schedule  portion  of  the 
blends  was  calculated  as  if  the 
beneficiary  paid  20  percent  of  the  ASC 
rate  or  physician  fee  schedule  amount 
instead  of  the  actual  amount  paid, 
which  was  20  percent  of  the  hospital's 
billed  charges.  Section  4521  corrects 
this  anomaly  by  changing  the  blended 
calculations  so  that  all  amounts  paid  by 
the  beneficiary  are  subtracted  from  the 
total  payment  in  determining  the 
amount  due  fitnn  the  program.  Effective 
for  services  furnished  on  or  after 
October  1, 1997,  payment  for  surgery, 
radiology,  and  other  diagnostic  services 


under  blended  payment  methods  will  be 
calculated  by  subtracting  the  full 
amount  of  copayment  due  from  the 
•beneficiary  (based  on  20  percent  of  the 
hospital's  billed  charges). 

m.  Extension  of  Cost  Reductions 

Section  1861(v)(l)(S)(ii)  of  the  Act 
requires  that  the  amounts  otherwise 
payable  for  hospital  outpatient 
operating  costs  and  capital  costs  be 
reduced  by  5.8  percent  and  10  percent 
^pectively.  These  reductions  were 
scheduled  to  sunset  at  the  end  of  fiscal 
year  1998.  but  section  4522  of  the  BBA 
extended  the  reductions  through 
December  31, 1999. 

IV.  Prohibition  Against  Unbundling  of 
Hospital  Outpatient  Sorices 

A.  Background 

The  Social  Security  Amendments  of 
1965  (Public  Law  89-97),  enacted  on 
July  30, 1965.  established  title  XVffl  of 
the  Act,  which  authorized  the 
establishment  of  the  Medicare  program 
to  pay  part  of  the  costs  of  health  care 
services  furnished  to  eligible 
beneficiaries.  Part  A  of  the  program 
(Hospital  Insurance)  provides  basic 
health  insurance  protection  against  the 
costs  of  inpatient  or  home  health  care. 
Part  B  of  the  program  (Supplementary 
Medical  Insurance)  provides  voluntary 
supplementary  insurance  covering  most 
physician  services  and  certain  other 
items  and  services  not  covered  under 
Part  A,  including  hospital  outpatient 
services. 

Before  the  enactment  of  Public  Law 
98-21  on  April  7. 1983,  which 
established  the  Medicare  PPS  for 
inpatient  hospital  services, 
nonphysician  services  furnished  to 
Medicare  beneficiaries  who  were 
hospital  patients  were  generally  billed 
by  tiie  hospitals.  Under  certain 
circumstances,  however.  Part  B  of  the 
Medicare  statute  permitted  payments  to 
be  made  to  an  outside  supplier  or 
another  provider  for  certain 
nonphysician  services  otherwise 
covered  by  Medicare  Part  B  that  were 
furnished  to  a  hospital  patient  When 
payments  were  made  under  these 
circumstances,  some  nonphysician 
services  were  billed  as  hospital  services 
in  one  hospital  and  billed  by  an  outside 
supplier  in  another.  The  practice  of 
billing  by  suppliers  outside  the  hospital 
for  these  services  has  been  referred  to  in 
the  legislative  history  as  the 
"unbundling"  of  hospital  services. 

Since  the  enactment  of  PubUc  Law 
98-21  and  the  publication  of 
implementing  regulations  on  September 
1. 1983  (48  FR  39752),  the  Medicare 
program  has  required  that  nonj^ysician 
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services  furnished  to  hospital  inpatients 
be  covered  and  paid  for  under  Medicare 
as  hospital  services.  This  practice  of 
covering  nonphysician  services 
fumisheid  to  hospital  inpatients  by  an 
outside  supplier  as  hospital  services  is 
referred  to  as  "bundling."  Under  the 
PPS  for  inpatient  hospital  services,  a 
single  predetermined  payment  is  made 
for  a  case  based  on  the  diagnosis-related 
group  (DRG)  to  which  the  case  is 
assigned.  Bundling  ensures  that  the 
DRG  payments  to  all  hospitals  cover  a 
comparable  "bimdle"  of  services  related 
to  the  hospital  stay. 

Specifically,  Public  Law  98-21  added 
section  1862(a)(14)  to  the  Act  to  prohibit 
payment  for  services  (other  than 
physician  services)  furnished  to  an 
inpatient  of  a  hospital  by  an  entity  other 
than  theiiospital,  unless  the  services  are 
furnished  under  an  arrangement  (as 
defined  in  section  1861(w)(l)  of  the 
Act).  (Section  1861  (w)(l)  of  the  Act 
specifies  that  the  term  "arrangements" 
is  limited  to  arrangements  under  which 
receipt  of  payment  by  the  hospital  or 
other  provider  for  Medicare-covered 
services  to  an  individual  discharges  the 
liability  of  the  individual  or  any  other 
person  to  pay  for  the  services.)  Public 
Law  98-21  also  added  section 
1866(a)(1)(H)  to  the  Act  to  provide  that 
a  hospital  is  eligible  to  participate  in  the 
Medicare  program  only  if  the  hospital 
agrees  to  furnish  to  inpatients  either 
directly  or  imder  an  arrangement  all 
Medicare-covered  items  and  services, 
other  than  physician  services. 

Regardless  of  whether  the  hospital 
furnishes  the  services  directly  or 
arranges  for  furnishing  the  services,  the 
hospital  assumes  financial 
responsibility  for  the  services.  The 
Medicare  program  makes  payment  only 
to  hospitals  and  not  to  other  providers 
or  suppliers  that  furnish  inpatient 
services  on  behalf  of  the  hospitals. 

In  Public  Law  98-21,  the  Congress 
addressed  only  nonphysician  services 
furnished  to  Medicare  benefidaiies  who 
are  hospital  inpatients.  The  Congress 
did  not  address  at  that  time 
nonphysician  services  furnished  to 
Medicare  beneficiaries  who  are  hospital 
outpatients,  for  which  payment  is  made, 
usually  on  a  cost  basis,  imder  Part  B  of 
Medicare.  Thus,  services  to  hospital 
outftatients  continued  to  be  imbundled 
in  some  hospitals.  Subsequently,  in 
section  9343(c)  of  OBRA  1986,  the 
Congress  extended  the  bimdllng 
provision  to  all  nonphysician  services 
furnished  to  hospitd  "patients,"  thus 
also  including  nonphysician  services 
furnished  to  Medicare  beneficiaries  who 
are  hospital  outpatients. 

Sections  9343(c)(1)  and  {c)(2)  of 
OBRA  1986  amended  sections 


1862(a)(14)  and  1866(a)(1)(H)  of  the  Act, 
respectively.  As  revised,  section 
1862(a)(14)  of  the  Act  prohibits  payment 
for  nonphysician  services  furnished  to 
hospital  patients  (inpatients  and 
outpatients),  unless  the  services  are 
furnished  by  the  hospital,  either  directly 
or  under  an  arrangement  (as  defined  in 
section  1861(w)(l)  of  the  Act).  As 
revised,  section  1866(a)(1)(H)  of  the  Act 
requires  each  Medicare-participating 
hospital  to  agree  to  furnish  directly  all 
covered  nonphysician  services  required 
by  its  patients  (inpatients  and 
outpatients)  or  to  have  the  services 
furnished  under  an  arrangement  (as 
defined  in  section  1861(w)(l)  of  the 
Act).  Section  9338(a)(3)  of  OBRA  1986 
affected  implementation  of  the  bundling 
mandate  by  aiAending  section 
1861(s)(2)(K)  of  the  Act  to  permit 
services  of  physician  assistants  to  be 
covered  and  billed  separately. 

Bundling  of  outpatient  hospital 
services  was  required  in  order  to 
provide  a  basis  for  implementing 
another  provision  of  OBRA  1986,  which 
required  the  development  of  a 
prospective  payment  methodology  for 
outpatient  hospital  services.  Section 
9343(f)  of  OBRA  1986  amended  section 
1135  of  the  Act  to  require  the  Secretary 
to  submit  to  the  Congress  by  April  1, 
1988,  an  interim  report  concerning 
development  of  a  fully  prospective 
payment  system  for  ambulatory  surgery. 
The  legislation  also  sp^ecified  that  a  final 
report  was  due  to  the  Congress  no  later 
than  April  1, 1989,  with 
recommendations  concerning 
implementation  of  a  fiilly  prospective 
pajmient  mechanism  for  ambulatory 
surgery  services  by  October  1, 1989.  We 
released  an  interim  report  in  Jime  of 
1988  and  the  final  report  in  siaptember 
of  1990.  The  final  report  summarized 
our  research  findings  relating  to  hospital 
outpatient  prospective  payment  and  did 
not  contain  specific  recommendations 
regarding  a  ITS  for  ambulatory  siugical 
services.  Later,  in  section  4151(b)(2)  of 
OBRA  1990,  the  Congress  expanded  its 
earlier  request  and  required  HCFA  to 
develop  a  PPS  that  included  all  hospital 
outpatient  services.  That  legislation  also 
directed  us  to  submit  a  report  to  the 
Congress  concerning  this  proposal.  We 
submitted  a  report  to  the  Congress  on 
March  17, 1995. 

In  order  for  us  to  be  able  to  develop 
a  PPS  for  hospital  outpatient  services,  it 
was  necessary  to  have  available  clear 
and  consistent  rules  about  the  range  of 
services  that  would  be  included  in  this 
payment  system.  Previous  poUdes  on 
coverage  of  hospital  outpatient  services 
permitted  services  to  be  imbundled  and 
thus  allowed  providers  to  vary  their 
practices  concerning  the  furnishing  of 


services.  The  Congress  recognized  the 
inconsistendes  of  the  ciurent  payment 
system  and  required  bimdling  as  a  first 
step  toward  payment  reform. 

B.  Previous  Medicare  Regulations 
Affecting  Bundling 

Previous  regulations  set  forth  at  42 
CFR  405.310(m)  concerning 
noncoverage  of  certain  services 
furnished  to  hospital  inpatients 
(redesignated  as  §411.1 5(m)) 
implemented  the  statutory  requirement 
for  bundling  of  inpatient  hospital 
services.  They  excluded  firom  coverage 
nonphysidan  services  furnished  to 
hospital  inpatients  by  an  entity  other 
than  the  hospital,  unless  the  services 
were  furnished  under  an  arrangement. 
The  exclusion  from  coverage  in  effect  at 
that  time  did  not  apply  to  physidan 
services  that  met  the  conditions  for 
payment  for  physidan  services  to 
provider  patients  in  §  405.550(b) 
(redesignated  as  §  415.102(a)),  or 
services  of  anesthetists  employed  by 
physidans  that  met  the  conditions  for 
payment  in  §  405.553(b)(4)  concerning 
reasonable  charges  for  anensthesiology 
services  furnished  by  the 
anesthesiologist  or  by  an  anesthetist 
employed  by  the  anesthesiologist.  (The 
regulation  is  now  deleted  as  the 

Ea]rment  structure  for  anesthesiologists 
as  changed.)  The  exception  for 
physidan  services  is  required  by  section 
1862(a)(l4)  of  the  Art.  Services  of 
physidan-employed  anesthetists  were 
exempted  from  bundling  as  an 
administrative  measure  to  prevent 
disruption  of  long-standing  physidan- 
anesthetist  team  relationships.  However, 
in  a  final  rule  published  on  May  26, 
1993  (58  FR  30630).  the  regulations  set 
forth  at  §  411.15(m)  and  §  489.20(d) 
were  revised  to  reflert  the  statutory 
exdusion  of  certified  registered  nurse 
anesthetist  (CRNA)  services  (induding 
services  of  anesthesiologist  assistants), 
physidan  assistant  services,  certified 
nurse  midwife  services,  and  qualified 
psychologist  services  from  the  inpatient 
bundling  requirement.  Sertion 
411.15(m)  concerns  services  to  hospital 
inpatients  excluded  from  coverage,  and 
§  489.20(d)  concerns  a  provider 
agreement  in  the  case  of  a  hospital  or 
critical  access  hospital  (CAH)  to  fiimish 
directly  or  make  arrangements  for 
Medicare-covered  services  to  inpatients 
of  a  hospital  or  a  CAH. 

C.  Office  of  Inspector  General  (OIG) 
Civil  Money  Penalty  Authority 

In  order  to  prevent  the  unbimdling  of 
nonphysidan  hospital  services,  section 
9343(c)(3)  of  OBRA  1986  amended 
section  1866  of  the  Act  by  adding  a  new 
paragraph  (g).  Specifically,  this 
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authority  provided  for  the  imposition  of 
a  civil  money  penalty  (CMP),  not  to 
exceed  $2,000,  against  any  person  who 
knowingly  and  willfully  presents,  or 
causes  to  be  presented,  a  bill  or  request 
for  payment  for  a  hospital  outpatient 
service  under  Part  B  of  Medicare  that 
violates  the  requirement  for  billing 
under  arrangements  spedfied  in  section 
1866(a)(1)(H)  of  the  Art.  Section  1866(g) 
was  further  amended  by  sertion 
4085(i)(17)  of  OBRA  1987.  Section 
4085(i)(17)  of  OBRA  1987  deleted  all 
references  to  hospital  outpatient 
services  under  Part  B  of  Medicare  and 
authorized  imposition  of  a  CMP  when 
arrangements  should  have  been  made 
but  were  not.  Sertion  1866(g)  of  the  Art 
authorizes  imposition  of  a  CMP  against 
any  person  who  knowingly  and 
willfully  presents,  or  causes  to  be 
presented,  a  bill  or  request  for  payment 
inconsistent  with  an  arrangement  imder 
section  1866(a)(1)(H)  or  in  violation  of 
the  requirement  for  an  arrangement.  The 
result  of  this  amendment  is  that  the 
CMP  is  now  applicable  for  all  services 
furnished  to  hospital  patients,  whether 
paid  for  imder  Medicare  Part  A  or  B. 
The  statute  also  requires  that  a  CMP  be 
imposed  in  the  same  manner  as  other 
CMPs  are  imposed  under  section  1128A 
of4he  Art.  Section  231(c)  of  tiie  Health 
Insurance  Portability  and 
Accountability  Art  of  1996  (Public  Uw 
104-191)  revised  section  1128A  of  the 
Art  to  increase  the  CMP  maximum 
amount  for  each  false  claim  or 
prohibited  practice  from  $2,000  to 
$10,000.  Implementing  regulations  for 
this  authority  are  set  forth  in  42  CFR 
parts  1003  and  1005. 

To  implement  the  provisions  of 
section  9343(c)  of  OBRA  1986,  we 
published  a  proposed  rule  in  the 
Federal  Register  on  August  5, 1988  (53 
FR  29486).  Those  regulations  have  not 
been  published  in  final,  but  we  are 
proposing  revised  implementing 
regulations  as  part  of  this  regulation. 

D.  Proposed  Regulations  Published 

August  5. 1988 

1.  Bundling  of  Hospital  Outpatient 

Services 


We  proposed  to  implement  the 
requirement  for  bundling  of  outpatient 
hospital  services  by  amending  then 
existing  Medicare  regulations  (§  405.310 
concerning  particular  services  excluded 
from  coverage,  and  part  410  concerning 
supplementary  medical  insurance 
benefits)  to  exclude  coverage  of  any 
services  that  are  furnished  in  a  hospital 
to  an  outpatient  of  the  hospital  by  an 
entity  other  than  the  hospital  during  or 
as  a  result  of  an  encounter  in  the 
hospital,  unless  the  services  are 


furnished  under  an  arrangement.  In 
addition,  we  proposed  to  require 
bundling  of  those  diagnostic  procedures 
or  tests  (for  example,  magnetic 
resonance  imaging  procedures)  that  are 
furnished  outside  the  hospital  by  an 
entity  other  than  the  hospital  but  are 
ordered  during  an  encounter  in  the 
hospital  with  5ie  patient  or  as  a  result 
of  such  an  encounter. 

In  the  proposed  rule,  in 
§  405.310(n)(l)  concerning  definitions  of 
services  to  hospital  outpatients 
excluded  from  coverage  (now 
redesignated  as  §  411.15(m)),  we  defined 
a  hospital  outpatient  as  an  individual 
who  is  not  an  inpatient  of  the  hospital 
but  who  is  registered  as  an  outpatient. 

We  proposed  to  define,  in  §  410.2 
("Definitions"),  the  term  "encounter"  as 
a  dirert  personal  contart  between  a 
patient  and  a  physician,  or  other  person 
who  is  authorized  by  State  licensure  law 
and,  where  applicable,  by  hospital  staff 
bylaws,  to  order  or  furnish  services  for 
the  patient  for  the  purpose  of  diagnosis 
or  treatment  of  the  patient.  The  use  of 
the  "encounter"  as  a  basis  for 
identifying  the  services  to  be  bundled  is 
not  spedfically  required  by  OBRA  1986 
but  is  needed  in  oider  to  implement  the 
bundling  requirement  in  a  uniform  and 
equitable  manner,  as  explained  further 
in  section  HI.  of  the  preamble  of  the 
August  5, 1988  proposed  rule  (53  FR 

29489). 

As  in  the  case  of  services  to  hospital 
inpatients,  physidan  services  that  meet 
the  conditions  for  payment  for  services 
of  physidans  to  provider  patients  in 
§  415.102(a)  would  not  be  bundled 
under  our  proposal.  (The  exception  for 
physidan  services  is  required  by  section 
1862(a)(14)  of  the  Art.)  We  also 
proposed,  as  an  administrative  measure, 
to  exempt  from  outpatient  bundling  the 
services  of  physician-employed 
anesthetists  that  meet  the  conditions  for 
payment  for  services  fumidied  by  an 
anesthesiologist  or  by  an  anesthetist 
employed  by  the  anesthesiologist  in 
§  405.553(b)(4).  These  services  were 
exempted  from  bundling  to  prevent 
disruption  of  long-standing  physidan- 
anesthetist  team  relationships.  We  also 
proposed  to  exempt  physidan  assistant 
services  as  defined  in  section' 
1861(s)(2)(K)(i)  of  the  Art  from  inpatient 
and  outpatient  bundling.  We  proposed 
this  change  to  help  accomplish  the 
objective  of  section  1861(s)(2)(K)(i)  of 
the  Art,  as  amended  by  section 
9338(a)(3)  of  OBRA  1986,  which  permits 
physidan  assistant  services  to  be 
covered  and  to  be  billed  separately.  As 
noted  earlier,  we  have  made  the  changes 
in  the  types  of  services  exduded  from 
bundling  of  inpatient  services  in  the 
May  j.^^  emai^e.f58  FR  30630). 


We  also  proposed  to  revise  the 
regulations  set  fortii  at  §489.20,  which 
describe  the  basic  commitments 
included  in  the  provider  agreement. 
They  would  require  a  hospital  that 
furnishes  services  to  a  benefidary  who 
is  not  currentiy  an  inpatient  of  a 
hospital  but  who  is  registered  by  the 
hospital  as  an  outpatient  to  agree  either 
to  furnish  dirertly  or  to  make 
arrangements  (in  accordance  with 
section  1861(w)(l)  of  the  Art)  for  all 
items  and  services  Iot  which  bundling 
is  required  under  the  proposed  revision 
described  above,  and  for  which  the 
beneficiary  is  entitled  to  have  payment 
made  under  Medicare. 

We  proposed  in  the  August  5, 1988 
proposed  rule  that  if  a  Medicare 
outpatient  is  referred  to  another 
provider  or  supplier  for  further 
diagnostic  testing  or  other  diagnostic 
services  as  a  result  of  an  encounter  that 
occurs  in  the  hospital,  the  hospital 
would  be  responsible  for  arranging  with 
the  other  entity  for  the  furnishing  of 
services.  (We  have  now  changed  our 
view  on  bundling  of  these  services  as 
discussed  in  the  following  section  IV.E.) 
Also,  the  hospital  would  be  responsible 
for  furnishing  or  arranging  for  the 
furnishing  of  prostheses  and  prosthetic 
devices  (otiier  than  dental)  that  replace 
all  or  part  of  an  internal  body  organ  (for 
example,  intraocular  lenses  (lOLs))  and 
are  implanted  or  fitted  during  an 
encounter.  For  example,  in  the  absence 
of  a  bimdling  provision,  the  physician 
who  implants  an  lOL  during  surcery 
performed  on  an  outpatient  of  a  hospital 
also  could  be  the  supplier  of  the  lOL 
and  could  bill  Medicare  under  Part  B  for 
it.  As  proposed  in  our  August  1988  rule, 
this  practice  would  be  prohibited,  and 
the  hospital  would  have  to  furnish  the 
lOL,  eimer  dirertly  or  under  an 
arrangement  (that  is.  would  have  to  pay 
for  the  lens).  The  same  polides  would 
apply  to  other  items  and  services,  such 
as  artifidal  limbs,  knees,  and  hips; 
orthotics;  equipment  and  supplies 
covered  under  the  prosthetic  device 
benefit;  and  services  inddent  to 
physidan  services.  Thus,  hospitals 
would  be  required  to  assume  finandal 
liability  for  prostheses  and  prosthetic 
devices  (which  are  regarded  as 
"services"  for  Medicare  coverage 
purposes)  and  for  other  services 
furnished  by  an  outside  entity  to  their 
outpatients,  and  the  practice  of 
unbundling  these  services  would  be 

prohibited.  ,      .  u 

Sometimes  a  hospital  may  furnish  an 
item  or  service  for  which  a  patient  will 
have  a  continuing  need.  For  example,  a 
hospital  may  furnish  a  DME  item  such 
as  a  wheelchair.  When  tiiis  situation 
occurs,  the  proposed  rule  required  that 
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the  hospital  would  be  responsible  for 
bundling  the  items  and  services  it 
furnishes  on-site.  In  adopting  the  view 
that  these  types  of  items  are  subject  to 
bundling,  we  did  not  discount  the 

Gtient's  continuing  need  for  them  after 
iving  the  hospital.  However,  the 
bimdling  provisions  in  sections 
1862(a)(14)  and  1866(a)(1)(H)  of  the  Act 
prohibit  unbundling  of  services  to  an 
individual  who  is  a  patient  of  a  hospital 
and  do  not  provide  any  specific 
exception  to  these  provisions  for  DME. 
Therefore,  we  did  not  believe  it  would 
be  appropriate  to  exclude  DME  from 
.  bundling  when  it  was  furnished  to  a 
hospital  patient.  (We  have  now  changed 
our  previous  position  on  bundling  of 
DME  as  discussed  in  section  IV.E.) 

2.  Qvil  Money  Penalties  for  Unbimdling 
Hospital  Outpatient  Services 

In  order  to  implement  section  1866(g) 
of  the  Act,  in  our  August  5, 1988 
proposed  rule,  we  proposed  that  the 
OIG  would  impose  a  CMP  against  any 
person  who  knowingly  and  willfully 
presents,  or  causes  to  be  presented,  a 
bill  or  request  for  payment  for  a  hospital 
outpatient  service  under  Part  B  of 
Medicare  that  violates  the  billing 
arrangement  under  section  1866(a)(1)(H) 
of  the  Act  or  the  requirement  for  an 
arrangement.  The  amount  of  the  CMP 
Mras  to  be  limited  to  $2,000  for  each 
improper  bill  or  request,  even  if  the  bill 
or  request  included  more  than  one  item 
or  service.  However,  in  accordance  with 
the  Health  Insurance  PortabiUty  and 
Accountability  Act  of  1996,  which 
increased  the  minimum  penalty  amoimt 
to  $10,000,  the  increased  amount  will 
now  be  reflected  in  the  regulations. 

E.  Revised  Pmposed  Regulations  on 
Bundling  of  Hospital  Services 

This  proposed  rule  incorporates  most 
of  the  provisions  of  the  August  5, 1988 

groposed  rule.  The  following  describes 
ow  the  regulations  published  in  this 
pn^KMed  rule  to  implement  the 
nbimdling  of  outpatient  hospital 
services  dUfler  frmn  the  regulations  we 
proposed  and  published  on  August  5, 
1988: 

•  We  are  not  including  any  of  the 
dianges  in  the  regulations  relating  to 
payment  for  physician  laboratory 
services  (§§  405.555(a)  through  (c),  and 
405.556(c)  of  the  August  5, 1988 
proposed  rule),  because  these 
regulations  were  deleted  as  a  result  of 
publication  of  regulations  to  implement 
the  Medicare  physician  fee  schedule 
published  on  November  25, 1991  (56  FR 
59502). 

•  We  are  revising  §  409.10(b),  which 
describes  services  that  are  not  included 
in  the  definitioB  of  "hospital  inpatient 


or  inpatient  CAH  services"  to  include 
all  of  the  services  that  are  now 
exceptions  from  the  bundling  rule  under 
section  1862(a)(14)  of  the  Act.  Section 
4511  of  the  BBA  revised  sections 
1862(a)(14)  and  1866(a)(1)(H)  of  the  Act 
to  exclude  services  of  niu'se 
practitioners  and  clinical  nurse 
specialists  described  in  section 
1861(s)(2)(K)  of  the  Act  from  the 
bundling  recjuirement. 

•  As  previously  indicated,  proposed 
§  410.2  had  been  revised  in  the  earlier 
proposed  rule  to  include  a  definition  of 
an  "encounter."  The  definition  of  an 
encoimter  is  expanded  to  include 
encoimters  in  a  CAH.  That  section  is 
further  amended  to  include  a  definition 
of  an  "outpatient"  as  a  person  who  has 
not  been  admitted  as  an  inpatient  but 
who  is  registered  on  the  hospital  or 
CAH  records  as  an  outpatient  and 
receives  services  (rather  than  supplies 
alone)  directly  from  the  hospital  or 
CAH.  The  revision  to  include  CAHs  in 
these  definitions  is  made  to  comply 
with  sections  1862(a)(14)  and 
1866(a)(1)(H)  of  the  Act,  which  require 
that  CAHs  be  treated  as  hospitals  for 
purposes  of  the  bundling  provisions. 
(The  BBA  eliminated  rural  primary  care 
hospitals  (RPCHs)  and  created  CAHs. 
The  Congress  intended,  under  section 
4201(c)  of  the  BBA,  that  CAHs  be 
subject  to  the  same  Medicare 
requirements  to  which  RPCHs  were 
subject.) 

•  The  revision  to  §  410.27  is  the  same 
as  in  the  earlier  proposed  rule  except 
that  the  revision  is  now  designated  as 
paragraph  (e)  instead  of  paragraph  (c). 

•  We  are  removing  paragraph  (a)(4)  of 
§  410.28  ("Hospital  or  CAH  diagnostic 
services  furnished  to  outpatients: 
Conditions")  to  reflect  a  change  made 
by  section  4085(i)(ll)  of  OBRA  1987 
regarding  provisicms  of  diagnostic 
services  furnished  to  outpatients. 

•  Proposed  §410.30  (redesignated  as 
§  416.39  inihis  proposed  rule)  is  being 
significantly  revised.  In  $  410.30(a)  and 
(b)  (now  $410.39  (a)  and  (b)  of 
regulations  publi^ed  on  August  5, 
1988,  we  proposed  to  require  the 
hospital  to  furnish  directly  or  imder 
arrangements  all  services  furnished  to 
its  outpatients  during  an  encounter  as 
well  as  any  diagnostic  services 
furnished  outside  the  hospital  that  were 
ordered  during  or  as  a  result  of  an 
encoimter  in  the  hospital  In  this  rule, 
we  are  not  extending  the  bundling 
requirements  to  include  diagnostic 
services  ordered  during  an  encounter  in 
the  hospital  that  are  furnished  outside 
the  hospital.  Thus,  the  hospital  will  not 
be  required  to  furnish  such  diagnostic 
services  directly  or  under  arrangements. 
We  are  proposing  a  more  limited  ""j .  '^  - 


approach  to  bundling  because  the  PPS 
we  are  proposing  involves  less 
"packaging"  than  we  anticipated  when 
we  published  the  August  1988  proposed 
regulations.  At  that  time,  we  believed 
that  a  PPS  payment  for  a  surgical 
procediue  was  likely  to  include 
preoperative  tests  and  that  payment  for 
a  clinic  visit  was  likely  to  include  the 
ancillary  services  (for  example, 
laboratory  tests  and  x-rays)  that  were 
needed  to  make  a  diagnosis.  Therefore, 
by  requiring  bundling  of  off-site 
diagnostic  tests  that  were  ordered 
during  an  outpatient  encounter  at  the 
hospital,  we  believed  we  could  ensiuv 
that:  (1)  We  had  sufficient  data  to  set 
payment  rates  that  included  the 
ancillary  tests,  and  (2)  once  the  system 
was  implemented,  the  bundling  rules 
would  prevent  any  duplication  of 
program  payments.  That  is,  a  service 

Eackaged  into  a  PPS  payment  to  the 
ospital  could  not  also  be  billed  to  the 
program  as  an  ancillary  test  by  an 
outside  entity. 

As  noted  above,  the  PPS  we  are 
proposing  now  does  not  include 
extensive  packaging;  therefore,  the 
payment  for  related  diagnostic  tests  is 
not  included  in  the  payments  imder  the 
ambulatory  payment  classification 
(APC)  groups  for  surgical  procedures, 
clinic  visits,  emergency  room  visits,  etc. 
Any  diagnostic  tests  that  are  furnished 
will  result  in  a  separate  payment.  The 
pro-am  will  pay  the  entity  that  actually 
furnishes  the  service — the  hospital,  if 
the  service  is  provided  directly  or  imder 
arrangemrats  made  by  the  hospital;  or 
another  Medicare  recognized  entity,  if 
the  patient  leaves  the  hospital  and 
obtains  the  service  elsewhere.  Because 
diagnostic  tests  are  not  being  i»ackaged 
into  another  hospital  service,  we  no 
longer  need  to  require  that  a  hospital 
furnish  directly  at  imder  arrangements 
the  services  ordered  during,  or  as  a 
result  of.  an  encounter,  but  furnished 
outside  the  hospital.  If  the  gPS  is 
changed  in  future  years  to  require  a 
more  padcaged  approach  to  payment, 
the  bundling  regulaticms  will  he  revised. 
Proposed  §  410.30  (now  §  410.39)  is  also 
revised  to  require  that  the  bimdlhig 
rules  apply  to  CAHs,  and  the  listojf 
services  that  are  excepted  from  the 
bundling  requirements,  in  S  410.30(b) 
(now  §  410.39(b))  (previously  designated 
in  the  August  5, 1988,  proposed  rule  as 
S  410.30(c)),  is  expanded  to  include  all 
of  the  services  that  are  currently 
excepted  under  section  1862(a)(14)  of 
the  Act 

•  We  are  revising  $411.l5(m) 
(previously  designated  as  §  405.310(m)) 
significantly.  We  are  eliminating 
proposed  S405.310(n).  That  section, 
which  had  described  the  hospital  ^ 
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outpatient  services  that  were  excluded 
from  coverage  if  not  furnished  directly 
or  imder  arrangements,  has  been  revised 
so  that  we  will  not  require  that  hospitals 
bundle  diagnostic  services  ordered 
during  or  as  a  result  of  an  encounter  in 
the  hospital  if  furnished  outside  the 
hospital.  The  requirements  of  that 
section  have  been  incorporated  into 
§  411.15(m)(l).  We  are  revising 
§411.15(m)(2),  which  describes  the 
services  that  are  exceptions  to  the 
bundling  rule,  to  include  all  of  the 
services  that  are  now  exceptions  under 
section  1862(a)(14)  of  the  Act.  We  are 
further  revising  §411. 15(m)(3),  "Scope 
of  exclusion,"  to  delete  the  reference  to 
DME  as  a  service  that  must  be  bundled. 
DME  is  defined  under  section  1861(n)  of 
the  Act  as  equipment  used  in  the 
patient's  home  or  in  another  institution 
used  as  his  home  other  than  a  hospital 
or  skilled  nursing  facility  (SNF).  By 
definition,  DME  is  not  something  that  is 
provided  for  use  in  the  hospital  setting. 
Therefore,  we  do  not  believe  that  the 
DME  benefit  provides  for  any  item  or 
service  that  is  expected  to  be  used  by 
the  patient  while  in  the  hospital  as  an 
inpatient  or  outpatient.  Section 
1862(a)(14)  of  the  Act  requires  the 
hospital  to  provide  directly  or  under 
arrangements  services  furnished  to  the 
patients  of  a  hospital  or  CAH.  We  did 
not  provide  an  exceptipn  for  DME  in  our 
earlier  proposed  rule,  because  the 
bundling  requirements  under  sections 
1862(a)(14)  and  1866(a)(1)(H)  of  the  Act 
did  not  provide  an  exception  for  DME. 
However,  we  now  believe  that  a 
statutory  exception  is  not  required 
because  the  bundling  requirements 
apply  to  the  services  a  hospital 
furnishes  to  its  patients,  and  DME  is  not 
a  hospital  service.  The  covered  Part  B 
benefit  for  DME  as  described  imder 
section  1861  (n)  of  the  Act  is  intended 
for  equipment  used  in  the  home,  so  a 
hospital  that  furnishes  DME  to  its 
patients  is  not  providing  a  hospital 
service  to  its  patients,  but  is  acting  in 
the  capacity  of  a  supplier  of  DME,  not 
a  provider  of  hospital  services.  For  these 
reasons,  we  will  not  require  bundling  of 
DME  for  hospital  patients. 

•  Section  412.50  was  not  amended  in 
the  earlier  proposed  rule,  but  we  are 
revising  it  in  this  rule  to  specify  that 
hospital  inpatient  services  do  not 
include  the  services  that  are  exceptions 
to  the  bundling  requirements  under 
section  1862(a)(14)  of  the  Act. 

•  We  are  revising  proposed 

§  489.20(d)  to  incorporate  as  exceptions 
to  the  bundling  requirements  all  of  the 
services  that  are  now  exceptions  under 
section  1866(a)(1)(H)  of  the  Act. 

•  In  addition  to.  minor  wordiSft  ■-}  -.i- 
changes  iu  intrpductoiy.  -pa];^nqimi(b). 


proposed  §  1003.102  remains  the  same 
as  in  the  August  5, 1988  proposed  rule, 
with  the  exception  that  the  revision  is 
now  designated  as  paragraph  (b)(14) 
rather  than  as  paragraph  (b)(4),  as 
originally  indicated  in  the  August  5, 
1988  proposed  rule.  Paragraphs  (b)(ll) 
through  (b)(13]  of  §  1003.102  are  being 
reserved.  We  are  also  amending 
§  1003.103(a)  to  indicate,  in  accordance 
with  section  231(c)  of  the  Health 
Insurance  Portability  and 
Accountability  Act,  that  the  maximum 
CMP  for  each  improper  bill  or  request 
has  been  increased  to  $10,000. 

•  We  are  also  amending  §  1003.105 
(Exclusion  from  participation  in 
Medicare  and  State  health  care 
programs)  by  revising  paragraph  (a)(l)(i) 
to  reflect  that  this  basis  for  imposition 
of  a  CMP  is  also  a  basis  for  an  exclusion 
from  participation  in  Medicare  and  the 
State  health  care  programs. 

V.  Hospital  Outpatient  ProspectiTe 
Payment  System  (PPS) 

In  this  proposed  rule,  we  delineate 
the  services  diat  are  covered  under  the 
hospital  outpatient  prospective  payment 
system  (PPS)  that  we  are  required  to 
establish  under  section  1833(t)  of  the 
Act.  We  also  propose  Medicare  payment 
rates  when  those  services  are  ordered  or 
furnished  for  diagnosis  or  treatment  of 
a  Medicare  beneficiary  who  is  registered 
on  hospital  records  as  an  outpatient, 
and  who  receives  services  directly  from 
the  hospital. 

In  this  section,  we  explain  the 
framework  for  the  hospital  outpatient 
PPS.  This  framework  rests  on 
Medicare's  definition  of  an  outpatient, 
which  we  discuss  in  section  IV.E,  above, 
and  on  Medicare's  definition  of  what 
constitutes  a  hospital  outpatient 
department  or  clinic.  In  section  VI.. 
below,  we  address  requirements  to 
define  and  distinguish  among  the 
various  sites  where  services  that  are 
covered  under  the  hospital  outpatient 
PPS  could  be  furnished.  For  example,  a 
service  furnished  at  an  outpatient 
department  or  clinic  located  within  a 
hospital  can  also  be  furnished  at  a 
"provider-based"  entity,  at  a  site  away 
firam  a  hospital  that  functions  as  though 
it  were  a  department  within  the 
hospital,  at  an  ASC,  and  at  a  physician 
office.  Under  the  statute  as  it  is 
currently  written,  in  order  to  determine 
whether  Medicare  makes  payment  for  a 
service  under  the  hospital  outpatient 
PPS  that  is  the  subject  of  this  proposed 
rule  or  under  another  provision  of 
Medicare  Part  B,  such  as  the  ASC 
benefit  or  the  physician  fee  schedule,  it 
is  essential  to  clarify  exactly  where  and 
under  what  conditions  the  service  was 
fumishecb-nniU  siofa  c  'fiiiw.o<<ra<}  -4iv  *»*'' 


This  PPS  will  apply  to  covered 
hospital  outpatient  services  furnished 
by  any  hospital  participating  in  the 
Medicare  program,  except  for  those 
hospitals  discussed  below.  Partial 
hospitalization  services  in  community 
mental  health  centers  (CMHCs)  will  also 
be  paid  under  this  PPS. 

'The  cancer  hospitals  that  are 
excluded  from  inpatient  PPS  will  be 
paid  under  hospital  outpatient  PPS. 
Although  the  BBA  provides  for  a 
separate  conversion  factor  if  necessary, 
we  intend  to  pay  cancer  hospitals  using 
the  same  converaion  factor  and  rates  as 
all  other  hospitals.  Certain  hospitals  in 
Maryland  furnish  services  that  are 
exempt  from  this  system  because  they 
qualify  under  section  1814(b)(3)  of  the 
Act  for  payment  under  the  State's 
payment  system.  Such  excluded 
services  are  limited  to  the  services  paid 
under  the  State's  payment  system  as 
described  in  section  1814(b)(3)  of  the 
Act.  Any  other  outpatient  services 
furnished  by  the  hospital  will  be  paid 
under  the  outpatient  PPS.  Critical  access 
hospitals  are  excluded  from  the 
outpatient  PPS  because  they  are  paid 
under  a  reasonable  cost  based  system,  as 
required  under  section  1834(g)  of  the 
Act.  All  other  participating  hospitals 
will  be  paid  under  hospital  outpatient 
PPS. 

Distinct  parts  of  hospitals  that  are 
excluded  under  inpatient  PPS  will  be 
included  in  the  outpatient  PPS,  to  the 
extent  that  outpatient  services  are 
furnished  by  the  hospital.  For  example, 
a  hospital  with  an  excluded  inpatient 
psychiatric  unit  will  have  payment 
made  under  this  PPS  for  outpatient 
psychiatric  services  including  to 
inpatients  who  are  not  in  a  covered  Part 
A  stay. 

A.  Scope  of  Services  Within  the 
Outpatient  PPS 

Section  1833(t)(l)(B)(i)  of  the  Act 
gives  the  Secretary  the  authority  to 
designate  which  services  are  to  be 
covered  under  the  hospital  outpatient 
PPS.  In  this  section,  we  indicate  the 
types  of  services  fof  which  we  are 
proposing  to  make  payment  under  the 
hospital  outpatient  PPS  and  the  types  of 
services  we  are  proposing  to  exclude 
from  the  scope  of  the  hospital  outpatient 
PPS. 

Section  1833(t)(2)(A)  of  the  Act 
requires  the  Secretary  to  develop  a 
classification  system  for  the  services 
that  she  designates  are  covered  under 
the  hospital  outpatient  PPS.  Section 
1833(t)(2)(B)  of  the  Act  allows  the 
Secretary  to  classify  covered  outpatient 
services  by  groups  so  that  the  services 
within  each  are  comparable  clinically 
and  with  respect  to  the  use  of  resources. 
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We  refer  to  the  hospital  outpatient  PPS 
classification  system  that  we  have 
developed  as  the  Ambulatory  Payment 
Classification  (AFC)  system.  The  APC 
system  consists  of  346  groups  of 
services  that  are  covered  under  the 
hospital  outpatient  PPS. 

In  section  V.B.,  below,  we  explain 
how  we  assigned  services  and 
procedures  to  APC  groups  and  in 
sections  V.C.  and  V.O.,  below,  we 
explain  how  we  used  the  APC  groups  to 
determine  hospital  outpatient  PPS 
payment  rates. 

1.  Services  Excluded  From  the  Hospital 
Outpatient  PPS 

Section  1833(t)(l)(B)(iii)  of  the  Act 
excludes  the  following  from  payment 
under  the  hospital  outpatient  PPS: 
ambulance  services,  physical  and 
occupational  therapy,  and  speech- 
language  pathology  services.  These 
services  will  be  paid  under  fee 
schedules  in  all  settings. 

Section  1833(t)(l)(B)(i)  of  the  Act 
gives  the  Secretary  the  authority  to 
designate  which  hospital  outpatient 
services  are  covered  under  the 
outpatient  PPS.  In  considering  which 
services  to  include  under  the  outpatient 
PPS,  we  wanted  to  ensure  that  all 
hospital  outpatient  services  are  paid 
under  a  prospectively  determined 
amount.  Some  hospital  outpatient 
services  (for  example,  clinical 
diagnostic  laboratory  services,  orthotics 
and  prosthetics,  ESRD  dialysis  services) 
are  currently  paid  based  on  fee 
schedules  or  other  prospective  rates. 
Payments  under  these  fee  schedules 
apply  not  only  to  hospital  outpatient 
services,  but  the  same  or  very  similar 
payment  rates  apply  across  a  number  of 
sites  of  ambulatory  care.  Such  similar 
payments  across  various  settings  creates 
a  level  playing  field  where  HCFA  pays 
virtually  the  same  payment  for  the  same 
service,  without  regard  to  where  the 
service  is  furnished.  So  that  we  do  not 
disrupt  an  existing  level  playing  field, 
we  propose  to  exclude  from  our  PPS, 
hospital  outpatient  services  that  are 
currently  paid  prospectively  determined 
rates  that  are  the  same  rates  paid  in 
other  settings. 

We  are  proposing  to  exclude  from  the 
hospital  outpatient  PPS  the  following: 

a.  Certain  services  already  paid  for 
imder  fee  schedules  or  other  payment 
systems  including,  but  not  limited  to, 
services  for  patients  with  ESRD  that  are 
paid  for  under  the  ESRO  composite  rate; 
laboratory  services  paid  ujider  the 
clinical  diagnostic  laboratory  fee 
schedule;  and  DME,  orthotics, 
prosthetics,  prosthetic  devices, 
prosthetic  implants  and  supplies 
(DMEPOS)  paid  for  under  the  DMEPOS 


fee  schedule  when  the  hospital  is  acting 
as  a  supplier  of  these  items.  An  item 
such  as  crutches  or  a  walker  that  is 
given  to  the  patient  to  take  home,  but 
that  may  also  be  used  while  the  patient 
is  at  the  hospital,  would  be  billed  to  the 
DME  regional  carrier  rather  than  being 
paid  for  under  the  hospital  outpatient 
PPS. 

b.  Hospital  outpatient  services 
furnished  to  inpatients  of  an  SNF 
regardless  of  whether  the  person  is  in  a 
Part  A  covered  stay  and  furnished 
pursuant  to  the  resident  assessment  or 
comprehensive  care  plan  and  that  are 
covered  under  the  SNF  PPS,  furnished 
"under  arrangements"  and  billable  only 
by  the  SNF. 

c.  Services  and  procedures  that 
require  inpatient  care. 

MedPAC  Recommendation:  In  its 
March  1998  report  to  the  Congress,  the 
Medicare  Payment  Advisory 
Commission  (MedPAC)  recommends 
that  costs  associated  with  allied  health 
professions  training,  such  as  nursing 
schools  and  paramedical  education,  be 
excluded  from  the  calculation  of  the 
relative  weights  and  the  conversion 
factor  used  to  set  outpatient  PPS 
payment  rates.  MedPAC  further 
recommends  that  Medicare  make 
separate  pa)mient  for  these  costs, 
consistent  with  the  manner  in  which 
Medicare  pays  for  allied  health 
professions  training  costs  under  the 
inpatient  PPS. 

Response:  We  agree  with  MedPAC's 
recommendation.  We  did  not  include 
costs  associated  with  allied  health 
professions  training  in  the  calculation  of 
outpatient  PPS  relative  weights  and 
conversion  factors.  We  propose  to  pay 
hospitals  that  have  allied  health 
professions  training  programs  on  a  cost- 
pass-through  basis  similar  to  the  way  we 
treat  these  costs  uinder  the  hospital 
inpatient  PPS. 

2.  Services  Included  Within  the  Scope 
of  the  Hospital  Outpatient  PPS 

a.  Services  for  Patients  Who  Have 
Exhausted  Their  Part  A  Benefits 

Section  1833(t)(l)(B)(ii)  of  the  Act 
provides  for  Medicare  payment  under 
the  hospital  outpatient  PPS  for  certain 
services  furnished  to  inpatients  who 
have  exhausted  Part  A  benefits  or 
otherwise  are  not  in  a  covered  Part  A 
stay.  Examples  of  services  covered 
under  this  provision  include  diagnostic 
x-rays  and  certain  other  diagnostic 
services  and  radiation  therapy  covered 
under  section  1832  of  the  Act. 

b.  Partial  Hospitalization  Services 

Section  1833(a)(2)(B)of  the  Act 
provides  that  partial  hospitalization 


services  furnished  in  CMHCs  be  paid  for 
under  the  hospital  outpatient  PPS. 
Partial  hospitalization  is  a  distinct  and 
organized  intensive  psychiatric 
outpatient  day  treatment  program, 
designed  to  provide  patients  with 
profound  and  disabling  mental  health 
conditions  an  individualized, 
coordinated,  comprehensive,  and 
multidisciplinary  treatment  program. 

c.  Services  Designated  by  the  Secretary 

Under  the  authority  established  by  the 
statute  at  section  1833(t)(l)(B)(i),  we 
further  are  proposing  to  include  within 
the  scope  of  services  for  which  payment 
is  made  under  the  hospital  outpatient 
PPS  the  following: 

•  Services  that  are  included  within 
the  outpatient  PPS  system  are  all 
hospital  outpatient  services  that  have 
not  been  identified  for  exclusion  as 
described  in  section  V.A.I.,  above. 
Among  the  types  of  services  that  we 
have  classified  into  APC  groups  for 
payment  under  the  hospital  outpatient 
PPS  are  the  following:  surgical 
procedures;  radiology,  including 
radiation  therapy;  clinic  visits; 
emergency  department  visits;  diagnostic 
services  and  other  diagnostic  tests; 
partial  hospitalization  for  the  mentally 
ill;  surgical  pathology:  cancer 
chemotherapy. 

•  Services  furnished  to  SNF . 
inpatients  that  are  not  packaged  into 
SNF  consolidated  billing  precisely 
because  they  are  services  that  are 
commonly  furnished  by  hospital 
outpatient  departments  and  that  SNFs 
would  not  be  able  to  provide,  such  as 
CT  scans,  magnetic  resonance  imaging, 
or  ambulatory  surgery  requiring  the  use 
of  an  operating  room. 

•  Supplies  such  as  sui^cal  dressings 
that  can  be  used  during  surgery  or  other 
treatments  in  the  hospital  outpatient 
setting  that  are  also  on  the  DMEPOS  fee 
schedule.  Payment  for  such  supplies, 
when  they  are  used  in  the  hospital,  is 
packaged  into  the  APC  payment  rate  for 
the  procedure  or  service  with  which  the 
items  are  associated. 

•  Certain  preventive  services 
furnished  to  healthy  persons,  such  as 
colorectal  cancer  screening. 

Section  4523(d)(3)  of  the  BBA 
provides  that  we  will  make  Part  B 
pa3rment  for  certain  medical  and  other 
health  services,  when  furnished  by  a 
provider  of  services  or  by  others  under 
arrangement  with  a  provider  of  services, 
under  the  outpatient  PPS,  if  we  would 
otherwise  pay  those  providers  on  a 
reasonable  cost  basis  for  those  services. 
Spedfic^ly,  we  are  proposing  that  we 
would  pay  for  the  following  medical 
and  other  health  services  under  the 
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outpatient  PPS  when  furnished  by  a     ' 
provider  of  services: 

•  Antigens  (as  defined  in 
1861(s)(2)(G)oftheAct); 

•  Splints  and  casts  (1861(s)(5));     ~ 

•  Pneumococcal  vaccine,  influenza 
vaccine,  hepatitis  fi  vaccine 
(1861(s)(10)). 

We  make  Part  B  payment  for  the 
above  services  under  the  outpatient  PPS 
when  those  services  are  provided  by  a 
CORF,  HHA,  or  hospice  program. 
However,  this  provision  does  not  apply 
to  services,  furnished  by  a  CORF,  that 
fall  within  the  definition  of  CORF 
services  at  section  1861(cc)(l)  of  th^ 
Act.  It  also  does  not  apply  to  services 
furnished  by  a  hospice  within  the  scope 
of  the  hospice  benefit.  Nor  does  it  apply 
to  services  furnished  by  HHAs  to 
individuals  under  an  HHA  plan  of 
treatment  within  the  scope  of  the  home 
health  benefit. 


3.  Hospital  Outpatient  PPS  Payment 
Indicators 

Column  B  in  Addendum  B  indicates 
the  payment  status  of  each  HCPCS  code. 
Addendum  B  displays  all  HCPCS  codes, 
including  those  incidental  services  that 
are  packaged  into  APC  payment  rates. 
Addendiun  G  identifies  inpatient 
services  not  payable  under  outpatient 
PPS. 

•  We  use  "A"  to  indicate  services  that 
are  paid  imder  some  other  method  such 
as  the  DMEPOS  fee  schedule  or  the 
physician  fee  schedule. 

•  We  use  "E"  to  indicate  services  for 
which  payment  is  not  allowed  under  the 
hospital  outpatient  PPS  or  is  not 
covered  by  Medicare. 

•  We  use  "C"  to  indicate  inpatient 
services  that  are  not  payable  imder  the 
outpatient  PPS. 

•  We  use  "N"  to  indicate  services  that 
are  incidental,  with  payment  packaged 
into  another  service  or  APC  group. 

•  We  use  "P"  to  indicate  services  that 
are  paid  only  in  partial  hospitalization 
programs. 


•  We  use  "S"  to  indicate  significant 
procedures  for  which  payment  is 
allowed  under  the  hospital  outpatient 
PPS  but  to  which  the  multiple 
procedure  reduction  does  not  apply. 

•  We  use  "T"  to  indicate  surgical 
services  for  which  payment  is  allowed 
under  the  hospital  outpatient  PPS. 
Services  with  a  payment  indicator  "T" 
are  the  only  services  to  which  the 
multiple  procedure  payment  reduction 
applies. 

•  We  use  "V"  to  indicate  medical 
visits  for  which  payment  is  allowed 
under  the  hospital  outpatient  PPS. 
Providers  must  use  ICD-9-CM 
(International  Classification  of  Diseases, 
Ninth  Edition.  Clinical  Modification) 
codes  to  determine  the  level  of  payment 
for  services  with  a  payment  indicator 
"V". 

•  We  use  "X"  to  indicate  ancillary 
services  for  which  payment  is  allowed 
under  the  hospital  outpatient  PPS. 

The  table  below  Usts  all  of  the 
outpatient  PPS  indicators  and  what  they 
designate. 


Status  Indicators 

[How  Medicare  Pays  for  Various  Services  Wher)  They  Are  Billed  tot  Hosprtal  Outpatients] 


Indicator 


A 
C 
A 
E 
A 
A 
A 
A 
A 
A 
N 
P 
S 
T 
V 
X 


Service 


Pulmonary  Rehabilitation;  ainical  Trial 

Inpatient  Procedures 

Durat>le  Medical  Equipment,  Prosthetics  and  Orthotics 

Non-covered  Items  and  Services  

Physical,  Occupational  and  Speech  Therapy  

Ambulance  — 

EPO  for  ESRD  patients ^ 

Clinical  Diagnostic  Laboratory  Services - — 

Physician  Services  for  ESRD  patients  ~ 

Screening  Mammography 

Incidental  Services,  packaged  into  APC  Rate 

Partial  Hospitalization  Services  

Significant  Procedure,  not  reduced  when  multiple 

Significant  Procedure,  multiple  procedure  reduction  applies 

Visit  to  Clinic  or  Emergency  Department  

Ancillary  Service  ~ 


Status 


Non-paid. 

Bill  as  Inpatient. 

DMEPOS  Fee  Schedule. 

Non-paid. 

Rehab  Fee  Schedule. 

Ambulance  Fee  Schedule. 

National  Rate. 

Lab  Fee  Schedule. 

Bill  to  carrier. 

Lower  of  Charge  or  National  Rate. 

Packaged;  no  additional  payment  alk>w6d. 

Paid  per  diem. 

Paid  under  hosprtal  outpatient  PPS  (APC  rate). 

Paid  under  hosprtal  outpatient  PPS  (APC  rate). 

Paid  under  hosprtal  outpatient  PPS  (APC  rate). 

Paid  under  hosprtal  outpatient  PPS  (APC  rate). 


B.  Description  of  the  Ambulatory 
Payment  Qassification  (APC)  Groups 

In  response  to  OBRA  1986  and  OBRA 
1990  requirements  to  develop  a  hospital 
outpatient  PPS,  we  examined  systems 
that  were  in  place  or  under 
development,  and  we  entered  into  a 
cooperative  agreement  with  3M-Health 
Information  Systems  to  develop  a 
classification  system  for  outpatient 
services.  The  results  of  oxu  review  of 
existing  systems  are  outlined  in  a  Report 
to  Congress  dated  March  17, 1995.  The 
report  identified  the  Ambulatory  Patient 
Groups  (APGs),  which  were  developed 
by  3M-Health  Information  Systems,  as 
the  most  promising  classification 
system,  and  we  recommended  that  APG- 


like  groups  be  used  as  the  basis  for  the 
hospital  outpatient  PPS.  Soon  after  the 
report  was  submitted  to  the  Congress, 
3M-Health  Information  Systems 
released  an  updated  version  (known  as 
Version  2.0)  of  the  APGs.  Since  the 
release  of  Version  2.0,  HCFA  has  revised 
the  APGs  based  on  more  recent 
Medicare  data.  These  revisions 
constitute  what  we  are  calling  the 
Ambulatory  Payment  Classification 
(APC)  system  or  groups  that  are 
proposed  in  this  rule.  Services  within 
the  APC  system  are  identified  by  HCPCS 
codes  and  descriptions. 


1.  Setting  Payment  Rates  Based  on 
Groups  of  Services  Rather  Than  on 
Individual  Services 

MedPAC  Recommendation:  In  its 
March  1998  report  to  the  Congress 
entitled  "Report  to  the  Congress: 
Medicare  Payment  Policy,"  MedPAC 
recommends  that  payment  rates  under 
the  hospital  outpatient  PPS  be  based 
upon  relative  weights  for  each 
individual  service  rather  than  upon 
groups  of  similar  services  to  help  ensure 
consistent  payments  across  ambulatory 
settings.  MedPAC  gives  several  reasons 
to  support  this  recommendation: 

•  If  services  in  a  group  are  not 
homogeneous,  a  single  payment  rate  for 
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APC  groups  or  greatly  increase  the 
number  of  APC  groups  within  the 
outpatient  PPS.  And.  this  approach  does 
not  solve  the  problem  of  how  to 
establish  weights  for  procedures, 
whether  they  are  taken  individudly  or 
in  groups,  for  which  we  have 
inadequate  cost  data.  Placing  low 
Medicare  volume  procedures  in  APC 
groups  with  which  they  are  similar 
clinically  and  in  terms  of  resoxirce 
consimiption  does  not  affect  the  weight 
established  for  the  group  to  any 
appreciable  extent  because  the  weight 
derives  from  the  higher  volume 
procedures  within  the  group. 

•  Grouping  closely  related  services, 
and^aying  the  median  cost  of  the 
group,  discourages  the  upcoding  that 
occurs  when  individual  services  that  are 
similar  have  disparate  median  costs. 

•  Using  APC  groups  to  set  outpatient 
weights  is  consistent  with  the 
ratesetting  method  we  are  proposing  for 
ASCs.  In  a  proposed  rule  entitled 
"Update  of  Ratesetting  Methodology, 
Payment  Rates,  Payment  Policies,  and 
the  List  of  Covered  Surgical  Procedures 
for  Ambulatory  Surgical  Centers 
Effective  October  1, 1998"  (HCFA- 
1885-^),  published  in  the  Federal 
Register  June  12, 1998  (63  PR  32290). 
we  propose  payment  rates  for  surgical 
procedures  performed  in  Medicare- 
approved  ASCs  using  APC  surgical 
groups  proposed  in  this  rule. 

•  Payment  rates  for  new  or  redefined 
services  can  be  more  reliably 
established  by  assigning  codes  for  these 
services  to  an  existing  group  of  several 
codes  that  share  characteristics  with  the 
new  code  rather  than  trying  to  match  it 
to  an  equivalent  single  procedure  for 
which  we  may  or  may  not  have  reliable 
cost  data. 
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all  services  in  the  group  would  not  be 
accurate. 

•  Hospitals  whose  case  mix  includes 
a  greater  than  average  volume  of  higher- 
cost  procedures  in  a  group  with  a 
payment  rate  based  on  median  costs  for 
all  procedures  in  the  group  could  face 
losses  and  would  have  a  financial 
incentive  to  provide  only  the  lower-cost 
procedures  within  a  group  and  to  avoid 
the  higher-cost  procedures. 

•  Grouping  services  creates 
considerable  administrative  burdens 
and  problems  related  to  data 
consistency,  provider  education,  the 
need  for  extensive  technical  assistance, 
and  modification  of  claims  processing 
systems. 

•  If  costs  for  services  in  a  group 
change  at  different  rates,  the  price  for 
the  group  may  become  distorted  over 
time,  necessitating  periodic  rebasing  of 
group  weights. 

•  Using  groups  to  set  rates  for 
services  imder  the  hospital  outpatient 
PPS  moves  away  from  standardizing 
payment  systems  across  ambulatory 
settings. 

Response:  We  have  carefully  reviewed 
MedPAC's  concerns  about  using  groups 
of  services  rather  than  individual 
services  as  the  basis  for  setting  weights 
under  the  hospital  outpatient  PPS,  and 
we  beheve  that  we  have  addressed  most 
of  these  concerns  in  our  approach  to 
ratesetting  using  APC  groups. 

Section  1833U)(2)(ATof  the  Act 
requires  the  Secretary  to  develop  a 
classification  system  for  covered 
outpatient  services.  Section 
1833(t)(2](B)  provides  that  this 
classification  system  may  be  composed 
of  groups,  so  that  services  within  each 
group  are  comparable  clinically  and 
with  respect  to  the  use  of  resources.  The 
statute  refers  to  "each  such  service  (or 
group  of  services),"  implying  that  we 
may  choose  or  not  choose  to  group 
services.  We  have  chosen  to  set  rates  for 
groups  of  similar  services  rather  than 
setting  rates  for  individual  services  for 
several  reasons: 

•  The  composition  of  the  APC  groups 
is  based  on  two  premises:  the 
procedures  within  each  group  must  be 
similar  clinically,  and  the  procedures 
must  be  similar  in  terms  of  resource 
costs.  As  we  explain  below,  we  used 
SM's  APGs  as  a  starting  point,  but  we 
have  subsequentiy  made  changes  to 
most  of  the  3M  groups,  taking  into 
account  1996  outpatient  claims  data; 
data  collected  in  a  1994  simrey  of  ASC 
costs  and  charges;  data  collected  in  1995 
and  1996  to  estabUsh  resource-based 
practice  expense  relative  values  under 
the  Medicare  physician  fee  schedule; 
comments  on  siugical  groupings 
following  an  ASC  town  meeting  held  at 


HCFA  in  July  1996  at  which 
peirticipants  reviewed  3M's  Version  2.0 
siugical  APGs  for  consistency  in  terms 
of  clinical  characteristics  and  resource 
costs;  and  the  medical  judgment  of 
HCFA's  medical  advisors.  Further,  we 
invite  comments  on  the  composition  of 
all  the  APC  groups  that  are  presented  in 
this  proposed  rule  and  whether  readers 
beheve  that  further  refinements  are 
needed.  We  request  that  commenters 
support  their  recommendations  for 
changes  in  the  APC  groups  with  data 
regarding  resoiut:e  costs  (time,  supplies, 
equipment,  labor  requirements)  as  well 
as  clinical  areuments. 

We  have  also  solicited  comments  on 
the  same  surgical  APC  groups  that  are 
proposed  in  this  rule  as  part  of  a 
proposed  rule  entiUed  "Update  of 
Ratesetting  Methodology,  Payment 
Rates,  Payment  Policies,  and  the  List  of 
Covered  Surgical  Procediu^s  for 
Ambulatory  Surgical  Centers  Effective 
October  1, 1998"  (HCFA-1 885-4'), 
pubUshed  in  the  Federal  Register  Jime 
12, 1998  (63  FR  32290).  We  intend  to 
coordinate  our  review  of  all  comments 
submitted  timely  during  the  comment 
period  for  the  hospital  outpatient  PPS 
proposed  rule  and  the  ASC  proposed 
rule.  Any  subsequent  changes  to  the 
APC  groups  will  be  used  by  both 
payment  systems  when  we  set  their 
respective  final  rates.  We  have  a  high 
level  of  confidence  in  the  homogeneity 
of  the  APC  groups  that  will  emerge  fit>m 
this  exhaustive  review  process. 

•  We  have  found  that,  in  this  context, 
setting  weights  at  a  single  code  level 
suggests  a  level  of  precision  that  is  often 
not  warranted  due  either  to  low 
procedure  volume  or  questionable  cost 
data. 

•  Of  the  10,500  codes  in  the  HCPCS. 
over  5,000  describe  services  that  are 
covered  imder  the  hospital  outpatient 
PPS.  However,  an  examination  of 
outpatient  claims  data  for  1997  reveals 
that  as  few  as  100  HCPCS  codes  account 
for  more  than  a  third  of  all  coded 
services  billed  during  that  year. 
MedPAC  states  in  its  report  to  the 
Congress  that  its  analysis  of  physician 
claims  for  1996  revealed  that  more  than 
90  percent  of  hospital  outpatient 
volume  was  accounted  for  by  300  high 
volume  services.  Because  so  many  codes 
were  billed  infi^uenUy  or  not  at  all,  we 
found  ratesetting  to  be  facilitated  by 
grouping  together  the  data  that  were 
available  for  codes  that  are  similar 
clinically.  We  disagree  with  MedPAC's 
suggestion  that  we  establish  payment 
groups  composed  only  of  low-voliune 
procedures.  If  we  were  to  establish  such 
groups,  we  would  either  have  to  except 
these  groups  from  the  principle  of 
clinical  consistency  that  applies  to  other 


•  Our  experience  basing  ASC 
pajrment  rates  on  groups  of  codes  has 
proved  to  be  no  more  burdensome 
administratively  than  has  our 
experience  with  setting  weights  on  a 
single  code  basis  imder  the  Medicare 
physician  fee  schedule.  Under  the 
outpatient  PPS.  with  weights  set  by  APC 
groups,  hospitals  will  continue  to  use 
the  same  HCPCS  coding  and  the  same 
claims  forms  that  they  use  currently. 
Any  burdens  on  HCFA  or  on  hospitals 
necessitating  additional  technical 
assistance  or  systems  changes  are  more 
a  function  of  implementing  an  entirely 
new  payment  system  than  of  our  setting 
weights  on  the  basis  of  groups  of 
services  instead  of  on  the  basis  of  single 
procedures  or  services. 

We  invite  comments  on  our  setting 
rates  on  the  basis  of  groups  of  services 
rather  than  on  individual  codes. 


2.  How  the  Groups  Were  Constructed 

3M  created  APGs  by  combining 
procediue  codes  and  diagnosis  codes 
into  groups  that  were  clinically  related 
(such  as  all  codes  for  repair  of  fractured 
legs)  and  analyzing  claims  data  to 
determine  if  the  codes  that  were 
clinically  similar  also  used  resoim:es  in 
similar  ways  (for  example,  surgical 
repair  would  likely  be  more  resource 
intensive  than  closed  manipulation  and 
casting).  The  resoim:es  that  were 
examined  were  based  on  a  3-month 
sample  of  all  Medicare  claims  for 
outpatient  services.  The  sample  of 
nearly  15  million  claims  was  selected 
from  claims  paid  in  1992  with  the 
charges  on  each  claim  matched  to 
departmental  cost-to-charge  ratios  from 
the  hospital  that  provided  the  services. 
The  costs  that  were  calculated  using 
billed  charges  and  department  cost-to- 
charge  ratios  included  direct  costs,  as 
well  as  the  overhead  for  performing  the 
services.  The  APGs  were  clustered  into 
significant  prooedures  (both  siirgical 
and  nonsurgical),  medical  visits  (in  both 
clinics  and  emergency  departments), 
and  ancillary  services.  Other  groups 
captured  incidental  services  (those  that 
would  not  be  paid  separately)  and 
procedures  for  which  no  pajonent  is 
made,  such  as  services  specifically 
excluded  from  Medicare  payment  by 

statute. 

Our  Report  to  Congress  recommended 
the  use  of  APG-like  groups  for  a  hospital 
outpatient  prospective  payment  system. 
When  the  time  came  to  update  payment 
groups  for  ASCs,  which  already  were 
paid  imder  a  PPS,  we  decided  to 
propose  the  use  of  APG-like  groups.  The 
ASC  industry  was  accustomed  to  eight 
pajrment  groups,  with  rates  ranging  from 
about  $300  to  about  $900  in  roughly  $75 
increments,  without  clinical  coherence. 
While  interested  in  our  proposal,  the 
ASCs  were  concerned  about  perceived 
misclassifications,  with  groups 
containing  codes  they  believed 
represented  divergent  resources.  To 
accommodate  these  concerns,  we 
reigrouped  many  surgical  codes,  creating 
more  levels  within  some  ranges  of 
groups  and  otherwise  changing  3M's 
system.  We  also  found  it  necessary  to 
change  the  medical  APGs.  The  medical 
visit  groups,  which  under  the  APGs 
were  grouped  based  on  the  patient's 
diagnosis,  were  clearly  distinct  when 
laboratory  services  and  plain  film  x-rays 
were  packaged  in,  but  were  much  less 
distinct  when  those  ancillary  services 
related  to  the  visit  were  not  packaged, 
as  will  be  the  case  initially  under  our 
system.  We  therefore  investigated  other 
approaches  to  categorizing  medical 
visits  that  would  result  in  clearly 


defined  payment  groups  without 
extensive  packaging.  We  discuss  these 
approaches  in  section  V.B.4.,  below. 

This  process  of  revising  3M's  APGs 
resulted  in  the  development  of  the  set 
of  346  mutually-exclusive  and 
exhaustive  service  categories  called 
ambulatory  payment  classification 
groups  or  APCs.  The  weights  of  the 
groups  proposed  in  this  rule  are  based 
on  new  data,  as  required  by  the  BBA. 
We  matched  the  database  of  98  million 
hospital  outpatient  claims  paid  in  1996 
to  the  most  recent  available  cost  reports 
for  each  hospital,  and  constructed  the 
groups  using  these  cost  data.  We 
defined  each  outpatient  service  under 
the  PPS  by  a  HCPCS  code  and  classified 
it  either  into  one  of  the  APC  groups  for 
which  an  outpatient  PPS  payment  rate 
is  established  or  into  a  non-payment 
category  of  services  that  are  excluded 
from  the  outpatient  PPS.  A  weight  is 
associated  with  each  APC  group.  See 
section  V.C.  of  this  rule  for  details  on 
how  we  calculated  the  weights. 
Procedures  and  services  assigned  a  non- 
payment classification  include  services 
that  can  be  provided  only  on  an 
inpatient  b^is;  codes  or  services  that 
are  not  covered  by  Medicare;  and 
procedures  and  services  paid  under  fee 
schedules  or  other  payment  method. 

3.  Packaging  Under  the  Groups 

Packaged  services  are  those  that  are 
recognized  as  contributing  to  the  cost  of 
the  services  in  an  APC,  but  that  we  do 
not  pay  for  separately.  Under  the  APC 
system,  packaged  services  include  the 
operating  room,  recovery  room, 
anesthesia,  medical/surgical  supplies, 
pharmaceuticals,  observation,  blood, 
intraocular  lenses,  casts  and  splints, 
donor  tissue,  and  various  incidental 
services  such  as  venipimcture.  We 
"packaged"  the  services  (and  their 
costs)  within  the  APC  group  of 
procedures  with  which  they  were 
delivered  in  the  base  year.  Below  is  a 
list  of  the  hospital  revenue  centers  from 
which  we  derived  costs  that  were 
packaged  within  the  APC  groups.  For 
example,  a  given  siugical  procedure 
would  have  a  cost  for  the  use  of  the 
operating  and  recovery  rooms  in  every 
case.  However,  supply  costs  might  vary, 
with  some  patients  requiring  special 
drains  and  dressings  and  others  needing 
minimal  dressings.  The  average 
packaged  cost  for  suppUes  might 
represent,  for  example.  $200  for  the 
former  group  40  percent  of  the  time,  and 
$150  for  the  rest  Thus,  the  APC  would 
include  $170  for  supplies.  Similarly, 
only  a  few  cases  woidd  have  included 
observation  in  the  base  year,  but  each 
case  in  the  group  would  include  a  small 


amoimt  for  the  times  we  associated 
observation  with  the  cases  in  the  group. 

We  have  packaged  the  cost  of 
pharmaceuticals  and  biologicals  within 
APC  groups.  We  did  this  because  we 
believe  drugs  are  usually  provided  in 
connection  with  some  other  treatment 
or  procedure.  We  have  captiu«d 
aggregate  (fost  data  on  all  drugs  that 
were  billed  with  HCPCS  codes  and 
those  billed  with  revenue  center  codes, 
whether  or  not  a  HCPCS  was  entered. 
Thus,  historical  patterns  of  drug  use  are 
captured  within  the  APC  groups  with 
which  the  drugs  were  billed  during  the 
base  year.  The  only  separate  drug 
groups  we  have  created  are  for 
chemotherapeutic  agents,  because  thrae 
were  separately  identified  in  3M's  APG 
system.  Because  we  intended  to  use  an 
APG-like  system,  we  required  detailed 
coding  of  diemotherapeutic  agents  in 
order  to  be  able  to  capture  the  costs  of 
the  specific  drugs.  We  did  not  require 
HCPCS  coding  of  other  drugs,  so  we 
cannot  specifically  identify  costs  of  non- 
chemotherapy  drugs.  We  understand, 
however,  that  some  rarely-used  drugs 
are  both  expensive  and  used  in  only  a 
few  hospitals.  In  those  instances,  APC 
payment  rates  may  not  adequately 
represent  costs  for  hospitals  that  treat 
patients  who  require  infusions  of  very 
cosUy  drugs  or  biologicals.  Because  we 
do  not  have  bills  that  were  coded  to 
identify  these  high-cost  drugs 
individually,  we  cannot  evaluate  the 
impact  of  paying  separately  for  high- 
cost  dru^.  We  could  require  HCPCS 
coding  of  all  drugs  or  certain  categories 
of  drugs  in  order  to  gather  the  data,  but 
we  know  hospitals  could  find  such  a 
requirement  burdensome.  We  solicit 
comments  on  this  issue. 

Currandy.  drugs  that  can  be  self- 
administered  are  not  covered  under  Part 
B  of  Medicare  (with  certain  specific 
exemptions  for  blood-clotting  Gactors, 
immunosuppresives,  erythropoietin  for 
dialysis  patients,  and  certain  oral 
chemotherapeutic  agents  and 
antiemetics).  This  presents  problems  in 
the  outpatient  hospital  setting  because 
even  a  pain  killer  given  to  a  groggy 
patient  postoperatively  would  not  be 
covered.  The  only  way  such  drugs  can 
be  paid  for  is  for  the  hospital  to  bill  the 
beneficiary.  In  many  cases,  the  hospital 
does  not,  both  because  keeping  track  of 
such  small  charges  for  billing  purposes 
is  burdensome  and  because 
beneficiaries  woidd  not  imderstand  why 
they  are  being  asked  to  pay  for,  for 
example,  pain  medication  that  was 
clearly  related  to  the  procedure  they  had 
undergone. 

We  propose  to  allow  hospitals  to 
provide  drugs  to  patients  without 
requiring  that  the  hospital  bill  the 
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patient,  and  without  Medicare's  paying 
the  hospital.  Normally,  hospitals  are  not 
allowed  to  waive  such  billing,  since  not 
charging  a  patient  could  be  seen  as  an 
inducement  to  the  patient  to  use  other 
services  at  the  hospital,  for  which  the 
hospital  would  be  paid.  However,  if  the 
benefit  is  not  advertised,  we  believe  that 
provision  of  the  self-administered  drugs 
at  no  charge  to  the  beneficiary  need  not 
constitute  an  inducement  in  violation  of 
the  anti-kickback  rules.  The  hospital 
may  not  advertise  this  to  the  public  or 
in  any  other  way  induce  patients  to  use 
the  hospital's  service  in  return  for 
foiyoing  payment. 

Recommendation:  MedPAC 
recommends  that  the  imit  of  payment 
under  the  outpatient  PPS  be  Uie 
individual  service  or  procedure  that  is 
furnished  and  that  payment  for  services 
and  suppUes  integral  to  the  individual 
service  or  procedure  be  bundled  within 
that  single  unit  of  payment. 

Response:  We  agree  both  with 
MedPAC's  reconmiendation  regarding 
what  should  constitute  theomit  of 
-pajrment  imder  the  outpatient  PPS,  and 
with  MedPAC's  recommendation 
regarding  the  "bimdling"  of  payment, 
which  we  call  "packaging,"  for  supplies 
and  services  that  are  integral  to  the 
individual  service  or  procedure  that 
constitutes  the  unit  of  payment.  All 
services  and  procedures  for  which 
payment  is  to  be  made  under  the 
outpatient  PPS  are  identified  by  HCPCS 
codes  and  descriptions.  This  approach 
of  identifying  individual  services  by 
HCPCS  as  the  unit  for  payment  parallels 
the  imit  for  payment  imder  both  the 
Medicare  physician  fee  schediUe  and 
the  ASC  facility  services  benefit.  In 
addition,  as  we  explain  above,  the 
payment  amount  for  each  HCPCS  code 
is  a  packaged  payment  that  takes  into 
accoimt  the  costs  associated  with 
services  and  supplies  that  are  integral  to 
the  primary  HC3H[]S-coded  service  or 
procedure  and  that  are  fulnished  at  the 
same  time  and  in  the  same  place  as  the 
primary  service  or  procedure.  Because 
we  modeled  the  outpatient  PPS  package 
of  services  for  surgical  procedures  on 
the  package  of  services  that  is  the  basis 
for  payments  for  facility  services 
furnished  by  Medicare  approved  ASCs, 
the  definition  of  packaging  will  become 
standardized  across  both  settings  upon 
implementation  of  the  outpatient  PPS. 

MedPAC  dtes  as  a  disadvantage  of 
using  individual  services  or  pro^dures 
as  the  unit  for  payment  the  limited 
options  that  are  available  to  control  the 
volume  of  unnecessary  ancillary 
services.  We  discuss  in  section  V.J.  how 
we  intend  to  address  volume  control 
imder  the  outpatient  PPS.  While  a 
broader  definition  of  packaging  that 


includes  related  ancillaries  such  as 
diagnostic  x-rays  and  other  diagnostic 
tests  that  are  furnished  in  other  settings 
or  at  a  different  time  than  the  primary 
service  or  procedures  may  have 
potential  benefits  not  realized  by  the 
more  limited  packaging  that  we  are 
using,  we  are  concerned  that  applying 
different  definitions  of  packaging  to 
payments  for  the  same  primary  service 
furnished  in  different  settings  would 
defeat  the  goal  of  establishing  a  unified 
payment  structure  across  sites.  One 
component  of  achieving  this  goal  is  to 
employ  a  consistent  definition  of 
packaging  across  all  sites  of  ambulatory 
services.  We  solicit  conunents  on  the 
packaging  options  and  the  implications 
for  ratesetting  and  volume  control  of 
using  the  same  or  diffierent  definitions 
of  packaging  across  different  settings. 

The  following  table  identifies  by 
revenue  code  the  services  and  items  that 
are  packaged  into  the  various  categories 
of  APC  groups  (surgery,  radiology,  other 
diagnostic,  medical  visits,  and  all  other 
APC  groups). 

Packaged  Services  by  Revenue 
Center 

SURGERY 


Packaged  Services  by  Revenue 
Center— Continued 


250 

PHARMACY. 

251  

GENERIC. 

252 

NONGENERIC. 

257 

NONPRESCRIPTION  DRUGS. 

258 

IV  SOLUTIONS. 

259 

OTHER. 

270 

M&S  SUPPUES. 

271  

NONSTERILE  SUPPLIES. 

272 

STERILE  SUPPUES. 

360 

OPERATING  ROOM. 

361  

MINOR  SURGERY. 

369 

OTHER. 

370 

ANESTHESIA. 

379 

OTHER. 

380 

•BLOOD.  GENERAL  CLASS". 

381  

PACKED  RED  CELLS. 

382 

WHOLE  BLOOD. 

383 

PLASMA. 

384 

PLATELETS. 

385 

LEUCOCYTES. 

386 

OTHER  COMPONENTS. 

387 

OTHER  DERIVATIVES. 

389 

OTHER  BLOOD. 

390 

BLOOD   STORAGE   AND   PROCESS- 

ING. 

391  

BLOOD  ADMINISTRATION. 

399 

OTHER  BLOOD  PROC/STORAQE. 

490 

"AMBULATORY  SURGERY,  GENERAL 

CLASS". 

491  

OTHER     AMBULATORY     SURGTCAL 

CARE 

630 

DRUGS  REQUIRING  ID. 

631  

SINGLE  SOURCE  DRUG. 

632 

MULTIPLE  SOURCE  DRUG. 

636 

DRUGS  REQUIRING  DETAILED  COD- 

ING. 

700 

CAST  ROOM. 

709 

OTHER. 

710 

RECOVERY  ROOM. 

719 

OTHEa 

720 

LABOR  ROOM. 

721  

LABOR 

722 

DEUVERY. 

723 

CIRCUMaSION. 

784 

BIRTHING  CENTEP. 

729 

OTHER. 

750 

GASTROINTESTINAL 

759 

OTHER. 

760 

OBSERVATION  ROOM. 

761  

TREATMENT  ROOM. 

782 ....:.... 

OBSERVATION  ROOM. 

769 

OTHER  TREATMENT  ROOM. 

890 

OTHER  DONOR  BANK. 

891  

BONE. 

692 

ORGAN. 

893 

SKIN. 

899 

OTHER. 

920 

"OTHER      DIAGNOSTC     SERVICES, 

GENERAL  CLASS". 

929 

OTHER  DIAGNOSTC  SERVICES. 

940 

"OTHER    THERAPEUTIC    SERVICES, 

GENERAL  CLASS". 

949 

OTHER  THERAPEUTIC  SERVICES. 

MEDICAL  VISIT 


250 

PHARMACY. 

251  

GENERIC. 

252 

NONGENERIC. 

257 

NONPRESCRIPTION  DRUGS. 

258 

IV  SOLUTIONS. 

259 

OTHER. 

270 

M&S  SUPPUES. 

271  

NONSTERILE  SUPPLIES. 

272 

STERILE  SUPPUES. 

279  ........ 

OTHER. 

380 

-BLOOD.  GENERAL  CLASS". 

381  

PACKED  RED  CELLS. 

382 

WHOLE  BLOOD. 

383 

PLASMA. 

384 

PLATELETS. 

385 

LEUCOCYTES. 

386 

OTHER  COMPONENTS. 

387 

OTHER  DERIVATIVES. 

389 

OTHER  BLOOD. 

390 

BLOOD   STORAGE    AND    PROCESS- 

ING. 

391  „ 

BLOOD  ADMINISTRATION. 

399 

OTHER  BLOOD  PROOSTORAGE. 

630 

DRUGS  REQUIRING  ID. 

631  

SINGLE  SOURCE  DRUG. 

632 

MULTIPLE  SOURCE  DRUG. 

638 

DRUGS  REQUIRING  DETAILED  COO- 

ING. 

762 

OBSERVATION  ROOM. 

DUQN06TIC 


250 

PHARMACY. 

251  „ 

GENERC 

252 

NONGENERIC. 

2S4 

INOOENT  TO  OTHER  DIAGNOSTK!. 

257 

NONPRESCRIPTION  DRUGS. 

258 

IV  SOLUTIONS. 

259 

OTHER. 

270 

MAS  SUPPUES. 

271  _ 

NONSTERILE  SUPPLIES. 

272 

STERILE  SUPPUES. 

380 

OPERATING  ROOM. 

381  

MINOR  SURGERY. 

369 

OTHER. 

370  ._ 

ANESTHESIA. 

372 

INOOENT  TO  OTHER  DIAQNOSTK;. 

379 

OTHER. 

380 

-BLOOD,  GENERAL  CLASS". 

381  

PACKED  RED  CELLS. 

382 

WHOLE  BLOOD. 

383 

PLASMA. 

384 

PLATELETS. 

386  „ 

LEUCOCYTES. 

386 

OTHER  COMPONENTS. 

387 

OTHER  DERIVATIVES. 

389 

OTHER  BLOOD. 

380 

BLOOD   STORAGE   AND   PROCESS- 

ING. 

391  

BLOOD  ADMINISTRATION. 

309 

OTHER  BLOOD  PROC/STORAGE. 
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450 

ER. 

459 

OTHER. 

622 

INCIDENT  TO  OTHER  DIAGNOSTTC. 

630 

DRUGS  REQUIRING  ID. 

631  

SINGLE  SOURCE  DRUG. 

632 

MULTIPLE  SOURCE  DRUG. 

636 

DRUGS  REQUIRING  DETAILED  COD- 

ING. 

710 

RECOVERY  ROOM. 

719 

OTHER. 

762 

OBSERVATION  ROOM. 

RAOKH.OQY 


250. 

251  . 

252. 

256. 

257  . 

258. 

259. 

270. 

271  . 

272 

360 

361 

369 

370 

371 

379 
380 
381 
382 
383 
384 
386 


PHARMACY. 

GENERC 

NONGENERIC. 

INODENT  TO  RADIOLOGY. 

NON-PRESCRIPTION  DRUGS. 

IV  SOLUTIONS. 

OTHER. 

M&S  SUPPUES. 

NONSTERILE  SUPPUES. 

STERILE  SUPPUES. 

OPERATING  ROOM. 

MINOR  SURGERY. 

OTHER. 

ANESTHESIA. 

ANESTHESIA  INCIDENT  TO  RAOKX- 

OGY. 
OTHER. 

"BLOOD,  GENERAL  CLASS". 
PACKED  RED  CELLS. 
WHOLE  BLOOD. 
PLASMA. 
PLATELETS. 
LEUCOCYTES. 


386 

OTHER  COMPONENTS. 

387 

OTHER  DERIVATIVES. 

389 _. 

OTHER  BLOOD. 

390 

BLOOD   STORAGE   AND   PROCESS- 

ING. 

391 

BLOOD  ADMINISTRATION. 

399 

OTHER  BLOOO  PROCSTORAGE. 

621  

SUPPLIES  INCIDENT  TO  RADKXOGY. 

630 

DRUGS  REQUIRING  ID. 

631  

SINGLE  SOURCE  DRUG. 

632 

MULTIPLE  SOURCE  DRUG. 

636 

DRUGS  REQUIRING  DETAILED  COO- 

ING. 

710 

RECOVERY  ROOM. 

719 

OTHER. 

762 

OBSERVATION  ROOM. 

ALL  OTHER  APC  GROUPS 


250.. 

251  .. 

252  .. 
257.. 
258.. 
258. 

270  .. 

271  . 

272  . 
279  . 
380. 
381  . 
382. 
383. 
384. 
385. 
386. 
387. 
389. 
380. 

391  . 
309. 

830. 

631 

632^ 
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636 
762 


DRUGS  REQUIRING  DETAILED  COD- 
ING. 
OBSERVATION  ROOM. 


pharmacy, 
generk;. 
nongenerk;. 
nonprescription  drugs. 
iv  solutions. 

OTHER. 

M&S  SUPPUES. 

NONSTERILE  SUPPLIES. 

STERILE  SUPPUES. 

OTHER. 

-BLOOD,  GENERAL  CLASS". 

PACKED  RED  CELLS. 

WHOLE  BLOOD. 

PLASMA. 

PLATELETS. 

LEUCOCYTES. 

OTHER  COMPONENTS. 

OTHER  DERIVATIVES. 

OTHER  BLOOO. 

BLOOD    STORA(^   AND   PROCESS- 

ING 
BLOOD  ADMINISTRATION. 
OTHER  BLOOO  PROC«TORAGE. 
DRUGS  REQUIRING  ID. 
SINGLE  SOURCE  DRUG. 
MULTIPLE  SOURCE  DRUG. 


4.  Treatment  of  Clinic  and  Emergency 
Visits  . 

The  major  issue  we  face  in 
determining  payment  for  clinic  and 
emergency  room  visits  is  whether  to 
include  diagnosis  as  well  as  Physicians' 
Current  Procedural  Terminology  (CPT) 
codes  in  setting  payment  rates.  We 
solicit  comments  on  the  approaches  that 
we  discuss  below  and  on  odier  possible 
alternatives. 

Determining  payment  for  clinic  and 
emergency  room  visits  requires  a  variety 
of  considerations  and  trade-offs.  These 

include: 

•  The  impact  of  packaging  on  setting 

payment  rates  (for  example,  the  more 
packaging,  the  greater  the  difference 
among  APC  payments;  however,  we  are 
not  proposing  a  fully  packaged  system 
initially,  which  reduces  pajrment 
diffisrences  and  may  necessitate 
additional  policies  to  increase 
differences  across  payment  groups); 

•  How  to  code  visits  in  a  maimer  that 
recognizes  variations  in  service 
intensity  and  levels  of  resource 
consumption  (for  example,  how  to  pay 
more  for  visits  that  cost  more); 

•  How  to  keep  the  system 
administratively  manageable  (for 
payment  purposes,  we  assign  31  CPT 
codes  that  describe  different  levels  of 
evaluation  and  management  services  to 
7  APC  groups); 

•  How  to  define  critical  care  in  terms 
of  facility  as  opposed  to  physician 
inputs  (for  example,  what  is  an 
appropriate  facility  payment  for  critical 
care  when  critical  care  CPT  codes  are 
currently  determined  to  reflect 
physician  inputs); 

•  Data  problems  associated  with 
identifying  costs  from  claims  that  list 
multiple  services  (for  example,  the  data 
analysis  we  have  conducted  so  &r 
reflects  only  data  from  claims  for  single 
visits;  we  are  analyzing  data  firom 
multiple  visit  claims  to  glean  additional 
information  relevant  to  these  policies); 

•  How  to  move  toward  greater 
imiformity  of  payments  across 
ambulatory  settings  so  as  to  remove 
payment  as  an  incentive  for  determining 
site  of  service  (for  example,  the  trade-off 
that  could  result  if,  by  enhancing 
differentiation  of  payments  for  services 
vnthin  the  hospital  outpatient  setting, 
we  were  to  increase  payment  diffisrences 
across  settings  for  services  that  are 
provided  in  both  hospital  outpatient 
departments  UMCtphysician  offices). 


Given  the  range  of  issues  surrounding 
payments  for  clinic  and  emergency 
room  visits,  we  are  continuing  to  weigh 
diffierent  options.  We  are  concerned  that 
using  diagnosis  coding  to  set  rates  for 
hospital  outpatient  clinic  visits  could 
increase  disparities  in  payment 
methodology  between  outpatient 
departments  and  physician  offices,  for 
which  a  new  system  of  resource  based 
practice  costs  is  just  now  being 
proposed.  (These  concerns  do  not 
extend  as  much  to  emergent  and  critical 
care,  which  are  not  routinely  furnished 
in  physician  office  settings.)  Diagnostic 
coding  has  not  been  used  in  the  past  to 
adjust  payments  in  the  physician  office 
setting  and  there  is  no  general  evidence 
that  practice  expense  (or  work)  in 
physician  office  settings  varies  by  the 
patient's  diagnosis.  Moreover,  because 
patients  in  the  hospital  outpatient 
department  can  be  shifted  easily  to 
alternative  outpatient  settings, 
adjustment  of  facility  costs  to  take 
diagnosis  into  account  in  one  setting  but 
not  others  may  create  incentives  to  shift 
patients  among  ambulatory  settings  in 
imknown  ways. 

Coding  Visits 

We  have  considered  several 
approaches  to  setting  prospective 
payment  rates  for  hospital  clinic  and 
emergency  visits.  We  reviewed  the 
medical  visit  groups  in  3M's  version  2.0 
of  APGs  that  are  based  solely  on  ICD- 
9  diagnosis  codes,  writh  80  APGs 
providing  several  groups  for  each  body 
system;  we  analyzed  the  effect  on 
ratesetting  of  defining  clinic  and 
emergency  visits  solely  by  CPT  code; 
and,  we  analyzed  the  effect  of  using  a 
matrix  that  combines  patient  diagnosis 
with  a  CPT  code  to  describe  the  nature 
of  the  outpatient  encoimter.  We  discuss 
these  various  approaches  in  more  detail 
here  and  some  of  the  advantages  and 
disadvantages  of  each.  Again,  we  solicit 
comments  on  these  approaches  to 
setting  payment  rates  for  clinic  and 
emergency  room  visits  as  well  as 
comments  on  alternative  approaches 
that  are  not  mentioned  here. 

Approach  1 :  Using  Diagfiosis  Codes 
Only 

3M's  approach  of  using  only  ICD-« 
diagnosis  codes  with  extensive 
pa»aging  results  in  a  wide  range  of 
group  payment  rates.  The  group  that 
pays  the  most  is  almost  13  times  as 
costly  as  the  lowest-paid  group. 
However,  when  we  removed  minor 
laboratory  tests,  x-rays,  and  certain 
other  minor  procedures  that  had  been 
packaged  into  3M's  medical  visit  APGs 
in  order  to  conform  with  the  packaging 
that  we  propose  in  this  propowd  rule. 
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the  difference  between  the  highest  and 
the  lowest  paid  group  dropped  to  not 
qxiite  five  times.  (Fully  packaged  APGs 
are  sufficiently  differentiated  for 
payment  purposes,  while  partially 
packaged  APGs  are  not;  therefore,  if  we 
were  to  move  to  a  fully  packaged 
system,  we  would  re-evaluate 
approaches  using  diagnosis.) 

We  also  found  that  grouping  clinic 
and  emergency  visits  solely  on  the  basis 
of  diagnoses  tends  to  result  in  visits  that 
require  major  resources  for  critical  cases 
clustering  together  with  less  resource- 
intensive  follow-up  visits  after  the  crisis 
has  passed. 

Approach  2:  Using  CPT  Codes  Only 

The  APC  groups  that  we  propose  in 
this  proposed  rule  as  the  basis  for 
setting  rates  for  surgical  services  consist 
solely  of  CPT  codes.  We  looked  at  using 
only  CPT  codes  to  establish  payment 
groups  for  outpatient  clinic  and 
emergency  room  visits,  but  we  found 
that  the  variation  between  the  most 
costly  and  the  least  costly  encotmter 
was  quite  flat,  with  the  former  only  4.5 
times  greater  than  the  latter.  When 
basing  payment  on  CPT  codes  alone,  the 
range  reflects  hospitals'  billing  patterns 
in  increasing  level  of  intensity,  but  cases 
at  the  margin  are  overwhelmed  by  the 
numbers  of  visits  billed  so  that 
individual  cases  with  low  or  high  costs 
are  not  discernible.  Also,  billing 
patterns  reflect  standard  bills,  not  the 
resources  used  in  any  particular  case. 

Approach  3:  CPT  and  Diagnosis  Hybrid 

We  looked  at  another  approach  that 
bases  payment  rates  on  a  hybrid  of  CPT 
codes  and  patient  diagnoses.  We  first 
assigned  31  CPT  codes  that  describe 
physician  encounters  with  patients  in 
the  outpatient  setting  to  seven  APC 
groups:  three  for  clinic  visits,  three  for 
emergency  department  visits,  and  one 
for  critical  care.  We  also  collapsed 
approximately  12.000  lCD-9  codes  into 
20  major  diagnostic  categories  (MDCs), 
arranged  generally  by  body  system. 
Classifying  services  in  this  fiashion 
produces  a  more  manageable  number  of 
groups,  and  results  in  a  matrix  of  121 
CPT/diagnosis  combinations,  in  which 
the  most  costly  combination  is  more 
than  10  times  as  costly  as  the  least. 

Our  grouping  of  evaluation  and 
management  CPT  codes  was  based  on 
several  fact(»s.  As  we  note  above,  we 
grouped  31  CPT  codes  that  represent 
diSiuent  levels  of  physician  "evaluation 
and  management"  of  patients  into  seven 
APC  groups.  (Pot  a  more  complete 
discussion,  refw  to  the  evaluation  and 
management  services  guidelines  in 
Physicians'  Camnt  Procedural 
Terminology  1998  edition  (CPT  '9&) 


published  by  the  American  Medical 
Association.)  CPT  codes  are  more 
descriptive  of  physician  effort  than  of 
facility  use,  and  our  cost  data  showed 
little  difference  between  level  1  and 
level  2  visits  or  between  level  4  and 
level  5  visits.  Therefore.-we  elected  to 
combine  some  of  the  CPT  codes  into  a 
single  group,  for  example,  the  two  least 
intensive  outpatient  visit  codes,  99201 
and  99202,  are  both  in  APC  911.  which 
is  the  lowest  level  of  clinic  visits,  etc. 
Grouping  CPT  codes  together  in  this 
fashion  reduces  administrative  burden, 
and  ovir  data  analysis  shows  only  small 
additional  cost  diffierences  among  the 
complete  set  of  CPT  medical  visit  codes. 
Moreover,  we  found  that  grouping  CPT 
codes  in  this  fashion  evens  out  certain 
anomalies  that  arise  when  an  emergency 
department  furnishes  services  that 
would  not  typically  be  thought  of  as 
emergency  care,  such  as  suture  removal, 
or  treatment  of  a  skin  disease.  Even 
though  suture  removal  or  treatment  of 
conditions  such  as  impetigo, 
conjimctivitis.  etc  is  performed  in 
emergency  departments,  these  types  of 
services  are  more  appropriately 
furnished  at  a  clinic  because  they  do  not 
require  the  more  elaborate  resovtrces  of 
the  emergency  department.  Assigning 
codes  to  APC  groups  would  allow  us  to 
set  payment  for  care  of  patients  with 
minor  problems  in  the  emergency 
department  at  a  level  equivalent  to 
payment  for  the  same  care  when  it  is 
furnished  at  a  clinic.  We  welcome 
comments  on  payment  for  services  that 
do  not  require  emergency  room  use. 
Using  a  matrix  of  evaluation  and 
management  codes  with  patient 
diagnosis  would  ofEset  the 
disadvantages  noted  above  of  grouping 
solely  by  CPT  code  (too  little  payment 
variation)  or  solely  by  patient  diagnosis 
(reduced  payment  variation  and 
commingling  of  resource  intensive  and 
non-resource  intensive  visits).  Defining 
a  clinic  or  emergency  visit  APC  in  terms 
of  both  CPT  code  and  diagnosis,  even 
when  grouping  codes  to  provide  a 
manageable  nimiber  of  groups,  would 
better  recognize  the  facility  resources 
consumed  in  providing  emergency  and 
critical  care  visits.  Many  such  visits,  of 
course,  cluster  aroimd  the  same  dollar 
amount,  but  this  is  expected  because 
many  visits  involve  typical  care  and 
standard  resources.  "Die  cases  that 
represent  care  at  higher  or  lower  levels 
of  intensity  appear  to  represent  real 
difiiarences  in  resource  consumption. 
We  used  the  CPT/patient  diagnosis 
hybrid  to  model  impacts.  We  do  not 
believe  that  payment  to  individual 
hospitals  would  be  significantly 
afiiacted.  whether  wafas8e.payiBant  latoa 


on  groups  of  CPT  codes  only  or  on 
groups  Uiat  combine  CPT  codes  and 
patient  diagnosis.  

Using  a  matrix  that  combines  CPT 
codes  with  patient  diagnosis  to  set 
payment  rates  for  clinic  and  emergency 
department  visits  would  also  improve 
the  coding  of  diagnoses  in  the  hospital 
outpatient  setting  generally.  Such 
improved  diagnosis  coding  is  critical  to 
evaluating  future  degrees  of  packaging 
in  the  APC  system,  and  we  have  abeady 
noted  that  more  packaging  tends  to 
increase  the  measured  cost  diffierences 
across  APC  groups. 

However,  as  we  discussed  earlier, 
there  are  also  problems  with  using  a 
matrix  that  includes  diagnosis  codes  for 
■hospital  outpatient  visits.  We  are 
concerned  about  the  effect  of  using  a 
method  to  pay  for  clinic  visits  in  the 
hospital  outpatient  setting  that  is  at 
variance  with  the  method  we  use  to  pay 
for  the  same  service  in  a  physician 
office.  A  possible  alternative  to  using 
diagnosis  codes  as  an  indicator  of 
resource  consumption  in  connection 
with  medical  visits  in  hospital 
outpatient  departments  is  to  create  a 
imiform  fee  schedule  for  physician 
visits  across  all  ambulatory  settings, 
paying  the  site  at  which  the  service  is 
fumi^ed  the  physician  practice 
expense  component  as  a  "facility  he." 
However,  the  latter  option  would 
require  legislation  and  a  possible 
reallocation  of  the  overhead  currently 
associated  with  medical  visits  in  the 
outpatient  department  to  other 
outpatient  services.  Given  the 
complexity  of  these  issues,  it  may  not  be 
desirable  to  introduce  additional 
differences,  such  as  diagnosis,  among 
payments  in  medical  visits  at  this  time. 
We  invite  public  comment  on  all  of  the 
issues  raised  in  the  discussion  in  this 
section.  In  addition,  after  this  rule  is 
published,  we  will  be  reexamining  our 
outpatient  database  and  extending  our 
analysis  to  multiple  visit  data.  We  %vill 
inccnporate  the  findings  of  these 
additional  analyses  into  our  final 
decision. 

Hypothetical  Case  Using  Ae  Hybrid 

The  following  is  a  hypothetical  case 
presented  to  illustrate  how  payment 
would  be  determined  using  the  CPT 
code/diagnosis  code  hybrid.  A  new 
patient,  an  elderly  wcnnan  who  has 
recently  come  to  live  with  her  fomily  in 
the  area,  presents  to  the  primary  care 
clinic  complaining  of  fatigue,  shortness 
of  breath,  swollen  ankles,  and  loss  of 
vision.  The  physician  spends  45 
minutes  elidtung  the  p^ent's  medical, 
fomily,  and  social  history  and 
performing  an  extmsive  physical 
examination.  Suspecting-cataractsaatha 
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cause  of  her  loss  of  vision,  the  physician 
siiggests  she  make  an  appointment  in 
the  eye  clinic.  Siispecting  congestive 
heart  failure  as  the  cause  of  her  other 
symptoms,  but  also  suspicious  of 
coexisting  diabetes  and  hypertension, 
the  physician  orders  laboratory  tests  and 
an  electrocardiogram  (ECG)  to  be 
performed  that  day.  and  schedules  an 
appointment  in  the  cardiovascular 
cUnic  for  a  later  date.  If  payment  to  the 
hospital  were  to  be  made  on  the  basis 
of  a  CPT  code/ICD-9  code  matrix,  the 
hospital's  claim  for  services  furnished 
in  connection  with  this  visit  would 
identify  the  following  information:  CPT 
code  99204.  comprehensive  outpatient 
visit,  new  patient,  and  ICD-9  diagnosis 
code  401.1,  benign  hypertension. 
Payment  would  be  determined  by 
mapping  CPT  code  99204  to  APC  group 
915,  levels  4  and  5  clinic  visit,  and  ICD- 
9  code  4011  to  MDC  36,  cardiovascular 
system  diseases.  Payment  would  be  the 
rate  established  for  the  resulting  hybrid 
group  identifier,  91536.  Addendum  A 
lists  the  payment  rates  for  the  proposed 
hospital  clkiic  and  emergency  room 
payment  groups.  Separate  payment 
would  be  made  under  the  clinical 
diagnostic  laboratory  fee  schedule  for 
the  laboratory  work;  the  ECG  would  be 
paid  for  separately  on  the  basis  of  the 
payment  rate  established  for  APC  950. 

Several  months  later,  the  same 
patient,  who  now  is  known  to  have 
congestive  heart  failure,  retiuns  to  the 
primary  care  clinic  complaining  of  a 
cough  and  runny  nose.  The  physician, 
having  determined  that  the  symptoms 
are  due  to  a  virus,  recommends  iising  a 
humidifier  and  drinking  extra  fluids. 
The  hospital  would  code  this  visit  with 
CPT  code  99212  (problem-focused 
outpatient  visit,  established  patient)  and 
Yfith  ICD-9  diagnosis  code  460  (acute 
nasopharyngitis,  or  common  cold).  This 
combination,  in  turn,  would  map  to 
APC  911.  levels  1  and  2  clinic  visit,  plus 
MDC  31.  ear.  nose,  mouth  and  throat 
diseases,  and  payment  for  this  patient's 
second  visit  to  the  hospital  clinic  would 
be  based  on  the  rate  established  for 
hybrid  group  91131. 

Payment  ba  Screening  Services 

Every  patient  who  presents  to  an 
emergency  department  and  requests  (or 
has  requested  on  his  or  her  behalf)  a 
screening  must  be  screened  in 
accordance  with  section  1867(a)  of  the 
Act.  If  the  physician  or  other  hospital 
staff  who  performs  the  screening 
determines  that  no  medical  emergency 
exists,  the  patient  can  be  referred  to  one 
of  the  hospital's  clinics  or  to  another 
provider  such  as  a  physician  office  for 
further  treatment,  or  the  emergency 
departmeat  perspnnel  can.  decide  to  ^ 


treat  the  patient  in  the  emergency 
department.  We  propose  to  create  a 
HCPCS  code  to  be  used  to  bill  the 
screening.  Payment  for  this  new  code 
will  be  low  because  no  treatment  is 
included  in  the  screening.  Payment  for 
the  screening  APC  is  made  only  when 
no  additional  services  are  furnished  by 
the  emergency  department.  If  non- 
emergency treatment  is  furnished,  the 
appropriate  emergency  room  visit 
shoiild  be  billed,  and  not  the  screening. 
Similarly,  if  the  screening  reveak  that 
an  emergency  does  exist  and  treatment 
is  instituted  immediately,  the  screening 
should  not  be  billed;  the  screening  is 
subsumed  into  the  further  treatment.  If 
an  emergency  room  physician  feels  the 
need  to  consult  with  another  physician 
before  deciding  whether  the  patient 
needs  emergency  treatment,  the 
consultation  is  part  of  the  original 
screening,  and  me  hospital  should  bill 
for  only  one  screening  visit,  if  a  bill  for 
screening  is  appropriate,  as  described 
above. 

Payment  (m  Critical  Care 

We  propose  to  have  hospitals  use  CPT 
code  99291  to  bill  for  outpatient 

encounters  in  which  critical  care    

services  are  furnished.  We  use  the  CPT 
definition  of  "critical  care,"  which  is 
the  evaluation  and  management  of  the 
unstable  critically  ill  or  injured  patient 
who  requires  the  constant  attendance  of 
a  physician.  Under  the  outpatient  PPS. 
we  would  allow  the  hospital  to  use  CPT 

99291  in  place  of,  but  not  in  addition  to, 
a  code  for  a  medical  visit  or  for  an 
emergency  department  service. 
However,  the  entire  duration  of  the 
hospital  outpatient  department's  critical 
care  services  for  an  individual  patient  is 
represented  by  CPT  99291,  and  we 
would  not  allow  the  facility  to  use  CPT 

99292  to  bill  for  critical  care  services 
extended  in  30-minute  increments,  as 
would  the  attending  physician.  (We 
have  packaged  the  costs  associated  with 
subsequent  hours  of  critical  care  billing 
into  the  APC  group  of  services  with 
which  the  critical  care  hours  were  billed 
in  the  base  year.)  If  other  services,  such 
as  surgery,  x-rays,  or  cardiopulmonary 
resuscitation,  are  furnished  on  the  same 
day  as  the  critical  care  services,  we 
would  allow  the  hospital  to  bill  for  them 
separately. 

We  expect  that  the  nimibering  scheme 
proposed  in  this  rule  to  distinguish 
clinic  and  emergency  room  visits  would 
be  changed  in  the  final  rule.  Although 
we  believe  the  5-digit  identifier  used  in 
this  proposal  makes  it  easierto  see  the 
relationship  between  the  CPT  code  for 
the  level  of  the  visit  and  the  ICD-9-CM 
code  for  the  diagnosis,  for  claims 
■'   processing  purposes,  we  would  have  to 


replace  5-digit  identifies  Mdth  3-digit 
ones. 

5.  Treatment  of  Partial  Hospitalization 
Services 

In  accordance  with  section  1861(ff)  of 
the  Act.  partial  hospitalization  services 
may  be  furnished  only  by  a  hospital  to 
its  outpatients  or  by  a  community 
mental  health  center  (CMHC).  We 
published  an  interim  final  rule  on 
February  11. 1994  (59  FR  6570)  to 
establish  coverage  criteria  and  payment 
requirements  for  partial  hospitalization 
programs.  In  that  rule,  we  indicated  that 
physician  services  and  certain 
nonphysidan  practitioner  services  are 
not  considered  to  be  partial 
hospitalization  services.  Payment  for 
these  services  is  outside  the  scope  of 
this  proposed  rule. 

The  partial  hospitalization  program  of 
services  is  organized  and  furnished 
similarly,  whether  the  program  is 
administered  by  a  hospital  or  by  a 
CMHC.  Section  1833(a)(2)(B)  of  the  Act 
requires  that  payment  for  CMHC  partial 
hospitalization  services  be  based  on  the 
hospital  outpatient  PPS.  Thus,  the 
methodology  we  are  proposing  would 
apply  to  hospital  outpatient  and  to 
CMHC  partial  hospitalization  programs. 
The  current  rules  governing  CMHC 
payment  appear  in  42  CFR  part  413. 
This  proposed  rule  would  amend 
§413.1  to  indicate  that  payment  for 
partial  hospitalization  services 
furnished  by  CMHCs  is  made  in 
accordance  with  the  hospital  outpatient 
prospective  payment  system  described 
in  part  419  of  this  chapter. 

Patients  eligible  for  the  Medicare 
partial  hospitalization  benefit  comprise 
two  groups:  patients  who  have  been 
discharged  from  a  psychiatric  hospital 
for  whom  partial  hospitalization 
services  are  provided  in  Ueu  of 
continued  inpatient  treatment;  and 
patients  who  exhibit  disabling 
psychiatric/psychological  symptoms  as 
a  result  of  an  acute  exacerbation  of  a 
severe  and  persistent  mental  illness  for 
whom  the  partial  hospitalization 
services  are  provided  in  lieu  of 
admission  to  an  inpatient  psychiatric 

hospital.  . 

As  required  by  section  1835(a)(2)  of 
the  Act.  admission  to  a  partial 
hospitalization  program  is  limited  to 
patients  whose  physicians  certify  that: 
(1)  the  individual  would  require 
inpatient  psychiatric  care  in  the  absence 
of  partial  hospitalization  services;  (2)  an 
individualized,  written  plan  of  care  has 
been  established  by  a  physician  and  is 
reviewed  periodically  by  a  physidan; 
and  (3)  the  patient  is  or  was  under  the 
care  of  a  physician.  This  certification 
would  be  goade  when  the^ysici«A 
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believes  that  the  course  of  the  patient's 
current  episode  of  illness  would  result 
in  psychiatric  hospitalization  if  the 
partial  hospitalization  services  are  not 
substituted. 

The  acute  psychiatric  condition  being 
treated  by  a  partial  hospitalization 
program  must  require  intensive  active 
treatment,  including  a  combination  of 
medical  and  nursing  interventions, 
individual  and  group  psychotherapy, 
occupational  therapy,  family 
counseling,  and  various  adjunctive 
therapeutic  activities  that  are  not 
primarily  recreational  or  diversionary. 
The  patient's  degree  of  impairment  must 
be  severe  enough  to  require  a 
multidisciplinary  structured  day 
program,  but  not  so  severe  that  patients 
are  incapable  of  participating  in  and 
benefitting  from  an  active  treatment 

Erogram.  Patients  must  require  partial 
ospitalization  services  at  levels  of 
intensity  and  frequency  comparable  to 
patienU  in  an  inpatient  setting  for 
similar  psychiatric  illnesses,  bi 
addition,  the  patient  must  have  an 
adequate  community-based  network  to 
support  the  patient  outside  the  partial 
hospitalization  program. 

Typically,  patients  admitted  to  a 
partial  hospitalization  program  initially 
require  full-time  participation  in  order 
to  provide  crisis  stabilization,  that  is,  6 
hours  of  programming  for  5  days  per 
week.  In  some  cases,  the  patient  may 
ultimately  require  inpatient  psychiatric 
care  despite  the  partial  hospitalization 
services.  However,  in  most  cases,  as  the 
patient's  symptoms  diminish  and 
functional  goals  are  achieved,  the 
frequency  of  attendance  is  reduced  to  4 
days  and,  later,  to  3  days.  Once  the 
patient's  participation  drops  to  this 
level,  the  need  for  partial 
hospitalization  services  in  lieu  of 
inpatient  psychiatric  care  is  not 
generally  indicated  and  the  patient 
would  be  discharged  to  a  lower  level  of 
outpatient  psychiatric  care. 

Under  the  current  reasonable  cost 
payment  system,  providers  report  the 
total  number  of  units  for  each  partial 
hospitalization  service  furnished  during 
the  billing  period.  As  noted  earlier, 
hospitals  are  also  required  to  report 
claims  for  services  using  HCPCS  codes. 
Payment  for  the  additional  overhead 
cost  of  supportive  staff  and 
recordkeeping  for  a  comprehensive  day 
program  of  services  would  be  built  into 
the  provider's  charge  structure  for 
covered  partial  hospitalization  services 
and  paid  through  the  cost  report 
settlement  process. 

Because  a  day  of  care  is  the  unit  that 
defines  the  structure  and  scheduling  of 
partial  hospitalization  services,  we 
believe  that  a  per  diem  payment  for 


partial  hospitalization  services  is  a  more 
appropriate  methodology  than  billing 
for  each  component  of  a  partial 
hospitalization  program.  A  packaged, 
per  diem  approach  is  used  by  other 
governmental  and  private  payers  when 
paying  for  partial  hospitalization 
services.  In  order  to  determine  the 
median  cost  for  the  partial 
hospitalization  APC  group,  we  analyzed 
the  components  reported  for  each 
partial  hospitalization  service  over  the 
course  of  a  billing  period  and 
established  a  per  diem  payment  rate. 
This  analysis  resulted  in  an  APC 
payment  rate  of  $208.25  per  day,  of 
which  $46.78  is  the  beneficiary's 
copayment. 

As  noted  above,  partial 
hospitalization  providers  ourently 
report  the  total  number  of  luiits  for  each 
service  billed.  We  have  revised  the 
billing  instructions  to  require  CMHCs  to 
report  HCPCS  codes  and  to  require 
hospitals  and  CMHCs  to  report  the  date 
of  each  service,  effective  October  1, 
1998.  We  welcome  information  from  the 
public  to  assist  us  in  refining  the 
median  cost  for  a  da^  of  partial 
hospitalization.  We  are  particularly 
interested  in  information  concerning  the 
mix  of  services  that  constitute  a  typical 
partial  hospitalization  day. 

We  have  not  established  a  group  to 
represent  a  half-day  of  partial 
hospitalization,  although  we  are  aware 
that  other  governmental  and  private 
payers  have  adopted  both  a  full  and 
half-day  rate  for  partial  hospitalization. 
For  example,  CHAMPUS  (Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services)  recognizes  a  day 
with  at  least  6  hours  of  programming  as 
a  full  day,  while  days  with  at  least  3 
programmed  hoius,  but  less  than  6,  are 
paid  a  per  diem  rate  equal  to  75  percent 
of  the  hill  day  rate.  However,  the 
CHAMPUS  per  diem  is  not  tied  to  the 
cost  of  certain  covered  services,  but 
rather  to  the  number  of  programmed 
hours  the  patient  attends.  As  noted 
above,  we  will  begin  to  collect 
information  October  1, 1998,  regarding 
which  services  are  furnished  each  day. 
Once  we  have  analyzed  this 
information,  we  will  be  able  to 
determine  the  extent  to  which  half-days 
are  used  typically  in  partial 
hospitalization  treatment  planning.  We 
are  interested  in  public  comments 
regarding  whether  we  should  establish  a 
half-day  partial  hospitalization  group. 

We  have  also  decided  not  to  propose 
a  minimum  number  of  hours  or  imits  of 
covered  services  that  constitute  a  partial 
hospitalization  day  at  this  time. 
However,  we  are  concerned  that  a  low 
frequency  of  participation,  either  very 
few  days  per  week  or  few  covered 


services  per  day,  indicate  that  the 
partial  hospitalization  program  is  no 
longer  reasonable  and  necessary  and  the 
patient  could  be  managed  in  a  less 
intensive  level  of  outpatient  treatment 
or  periodic  office  visits.  Fiscal 
intermediaries  in  performing  medical 
review  of  claims  will  continue  to  make 
decisions  regarding  whether  the  services 
furnished  a  patient  are  covered  and 
payable  as  partial  hospitalization 
services.  As  noted  above,  CHAMPUS 
has  established  a  minimum  of  3  hours 
of  service  for  payment  of  their  partial 
hospitalization  per  diem  amoimt.  We 
are  specifically  requesting  public 
comment  on  adopting  a  minimum 
number  of  services  for  Medicare 
payment  purposes. 

We  note  that  many  other  payers  have 
established  an  annual  limit  on  the 
number  of  covered  partial 
hospitalization  days.  There  is  currently 
no  duration  limit  on  the  Medicare 
partial  hospitalization  benefit.  Rather,  in 
order  to  be  covered  by  Medicare,  partial 
hospitalization  services  must  be 
reasonably  expected  to  improve  or 
maintain  the  patient's  condition  and  to 
prevent  relapse  or  hospitalization.  For 
most  psychiatric  patients,  particularly 
those  with  long  term,  chronic 
conditions,  control  of  symptoms  and 
maintenance  of  a  functional  level  to 
avoid  hospitalization  is  an  acceptable 
expectation  of  improvement.  It  is  not 
necessary  for  a  course  of  partial 
hospitalization  services  to  have,  as  its 
goal,  restoration  of  the  patient  to  the 
level  of  functioning  exhibited  prior  to 
the  onset  of  the  illness.  Some  patients 
may  undergo  a  course  of  treatment  that 
increases  their  level  of  functioning  but 
then  reach  a  point  where  further 
significant  improvement  is  not 
expected.  Continued  coverage  after  this 
point  may  be  dependent  upon  evidence 
that  the  patient  is  not  able  to  maintain 
stability  with  less  intensive  treatment. 
Although  we  are  not  proposing  a 
diuation  standard  for  partial 
hospitalization  at  this  time,  we  are 
concerned  that  there  is  significant 
variation  in  duration  of  treatment.  We 
solicit  data  that  show  treatment 
diuation  from  providers  of  partial 
hospitalization  services.  We  are  also 
considering  specifying  a  timeframe  for 
periodic  physician  recertification  of 
need  for  partial  hospitalization  services 
as  a  method  to  ensiu«  that  a  patient's 
individual  needs  continue  to  require  the 
intensity  of  a  partial  hospitalization 
program. 

Fmally,  we  are  concerned  about  the 
impact  of  establishing  a  per  diem 
payment  for  partial  hospitalization  on 
the  provision  of  other  outpatient  mental 
health  services.  Patients  ^ould  be 
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referred  to  the  outpatient  mental  health 
treatment  program  that  best  suits  their 
individual  needs.  Partial  hospitalization 
programs  differ  from  other  outpatient 
mental  health  treatment  programs  in  the 
intensity  of  the  program,  the  frequency 
of  participation,  and  the  patient's  need 
for  a  comprehensive  structiu«d  program 
of  services.  Upon  discharge  from  a 
partial  hospitalization  program,  a 
patient's  symptoms  and  level  of 
functioning  will  have  stabilized  to  the 
point  that  the  intensity  of  a  partial 
hospitalization  program  is  no  longer 
necessary.  We  are  concerned  that 
providing  a  per  diem  payment  for 
partial  hospitalization  services  may 
discoiuage  timely  discharge.  For  this 
reason,  medical  review  by  fiscal 
intermediaries  will  continue  to  focus  on 
patients'  initial  and  continued  eligibility 
for  partial  hospitalization  services. 

As  noted  previously,  once  we  have 
complete  encounter  data  on  which  to 
base  the  per  diem  partial  hospitalization 
rate,  the  per  diem  will  represent  the 
median  cost  of  services  furnished  on  a 
typical  day.  As  such,  it  will  not  be  based 
on  the  cost  of  each  service  furnished  on 
a  particiilar  day.  Since  partial 
hospitalization  represents  the  most 
intensive  outpatient  program  and  we 
will  have  established  the  median  cost  of 
furnishing  a  day  of  partial 
hospitalization  services,  it  does  not 
seem  appropriate  to  pay  more  for  other, 
less  intensive  outpatient  psychiatric 
programs.  For  this  reason,  we  are 
specifically  requesting  public  comment 
on  establishing  a  limit  on  routine 
outpatient  mental  health  services 
furnished  on  a  given  day  to  equal  the 
partial  hospitalization  per  diem  amount. 

6.  Comments  on  Specific  APCs 

APCs  061-064.  We  created  separate 
(that  is,  unpackaged)  groups  for  various 
chemotherapeutic  agents  because  we 
believed  that  some  agents  had  high  costs 
that  would  not  be  recognized  if  those 
drugs  were  packaged  into  the  median 
cost  for  the  chemotherapy 
administration.  We  solicit  comment  on 
whether  to  package  these  costs  into  the 
chemotherapy  delivery  codes  in  the 
final  rule.  We  request  that  commenters 
identify  high-cost  chemotherapeutic 
agents  that  would  not  be  adequately 
recognized  if  packaged  or  that  may 
require  a  separate  payment  or  higher 
payment  grouping. 

APC  226:  This  group  represents  the 
facility  costs  for  making  custom 
maxillofacial  prosthetics.  There  are  few 
claims,  and  the  median  cost  is  very  low 
compared  to  the  practice  expenses 
associated  wath  these  claims  on  the 
Medicare  physician  fee  schedule.  We 
assimie  poor  coding  accoimts  for  the 


anomalous  cost.  However,  it  may  be  that 
these  services  are  not  performed  in 
hospital  outpatient  departments;  they 
may  actually  be  performed  by 
maxillofacial  surgeons  in  their  offices  or 
by  dental  laboratories.  We  welcome 
comments  on  whether  these  services  are 
actually  provided  in  the  outpatient 
hospital  setting  and  the  resources 
involved. 

APC  317  (Cochlear  device 
implantation):  The  few  claims  in  our 
database  for  tiiis  procedure  have  such 
disparate  costs  that  we  are  uncertain  of 
the  appropriate  assignment  of  the 
surgery.  The  device  is  paid  for  from  the 
DMEPOS  fee  schedule.  We  solicit 
comments  on  whether  the  implant 
procedure  itself  resembles  procedures  in 
another  APC  group  to  which  it  could  be 
appropriately  assigned. 

APCs  with  a  status  indicator  of  "V": 
The  groups  that  represent  medical  visits 
in  clinics  and  emergency  departments 
are  based  on  a  matrix,  with  intensity 
represented  by  six  levels  of  CPT  codes 
combined  with  20  categories  of  ICD-9 
codes  indicating  diagnosis  or  condition. 
Although  current  instructions  require 
hospitals  to  use  a  CPT  code  to  bill  for 
medical  visits,  we  permit  hospitals  to 
bill  for  all  medical  visits  imder  a  single 
code  (99201)  unless  a  hospital  chooses 
to  be  more  specific.  In  1997.  our  data 
show  code  99201  accounting  for  22 
percent  of  all  medical  visits  billed, 
which  we  surmise  is  an  overstatement 
of  the  incidence  of  the  lowest  level 
clinic  visit.  With  the  implementation  of 
the  hospital  outpatient  PPS,  we  will 
require  hospitals  to  begin  coding 
medical  visits  with  greater  specificity. 
As  a  result,  we  expect  to  see  an  increase 
in  the  relative  incidence  of  higher  level 
medical  visits  and  emergency  visits  and 
a  proportional  decrease  in  the  relative 
incidence  of  the  lowest  level  clinic  visit. 
We  will  monitor  claims  by  provider  for 
unexplained  increases  in  the  total 
number  of  visits  or  in  the  proportion  of 
visits  billed  at  the  highest  levels.  Use  of 
HCPCS  codes  should  conform  with  the 
CPT  clinical  examples  of  cases  in  each 
code  level. 

Because  the  layout  of  the  outpatient 
claim  form  does  not  allow  a  HCTCS 
code  to  be  linked  to  more  than  one  ICI>- 
9-CM  code,  the  form  properly  accounts 
for  only  one  medical  visit  per  claim. 
When  two  or  more  medical  visits  occur 
on  the  same  day  for  different  diagnoses, 
a  separate  claim  would  be  created  for 
each  visit,  showing  the  appropriate  level 
of  CPT  code  and  the  related  diagnosis. 
We  would  expect  this  to  occur  only  in 
those  hospitals  that  operate  many 
outpatient  clinics  dedicated  to  various 
conditions,  such  as  a  diabetes  clinic, 
arthritis  clinic,  etc.  Clinics  in  which  a 


patient  is  seen  for  one  or  a  niunber  of 
conditions  by  one  health  care 
professional,  such  as  in  a  primary  care 
clinic,  would  bill  for  only  one  clinic 
visit  for  that  encoimter. 

A  medical  visit  would  not  be  billed 
simply  because  a  patient  has  presented 
to  a  hospital  for  a  service  such  as 
chemotherapy,  cardiac  rehabilitation,  an 
x-ray,  etc. 

We  propose  not  to  pay  for  a  medical 
visit  that  takes  place  on  the  same  date 
of  service  as  a  scheduled  outpatient 
surgery.  Registration  of  the  patient, 
taking  of  vital  signs,  insertion  of  an  IV, 
preparation  for  surgery,  etc.,  are 
packaged  into  and  paid  for  as  part  of  the 
APC  group  to  which  the  surgical 
procedure  or  service  is  classified. 

In  cases  where  a  surgical  procedure  or 
service  is  performed  as  the  immediate 
result  of  an  outpatient  visit  (such  as  the 
removal  of  skin  lesions  following  a  visit 
to  a  dermatology  clinic)  or  bom  an 
emergency  department  visit,  the  visit 
would  be  billed  with  a  modifier  -  25, 
indicating  that  a  separately  identifiable 
evaluation  and  management  service  was  - 
furnished. 

APCs  667  and  668:  These  groups,  for 
cataract  surgery  without  and  with 
insertion  of  an  lOL,  should  require 
different  resources,  because  667  should 
not  include  the  cost  of  an  lOL.  Because 
the  median  costs  of  the  two  groups  are 
identical,  we  assume  that  hospitals  were 
not  correctly  coding  some  cases. 
Therefore,  we  have  reduced  the  median 
cost  of  667  by  $200  to  reflect  the 
resources  associated  with  an  lOL.  We 
arrived  at  this  figure  by  allowing  the 
$150  that  was  allowed  for  an  lOL  as  the 
ASC  portion  of  the  blended  amount 
formerly  paid,  and  by  assuming  that  the 
recognition  of  hospitals'  costs  under  the 
blend  would  result  in  the  hospital  lOL 
"allowance"  being  higher  than  the 
ASC's.  This  reduction  will  have  a  very 
small  overall  effect,  because  the  services 
in  APC  668  were  billed  more  than  225 
times  as  often  as  those  in  APC  6^7.  This 
also  leads  us  to  believe  that  the  data  we 
have  for  the  services  in  APC  668  are 
more  likely  to  represent  acciu-ate 
information. 

APC  670:  This  group  packages 
pajrment  for  the  acquisition  costs  of 
corneal  tissue  with  the  payment  for  the 
corneal  transplant  surgery.  It  has  been 
brought  to  our  attention  that  the  costs  of 
acquiring  corneal  tissue  vary  widely 
from  one  locality  to  another,  so  that 
packaging  may  not  be  a  reasonable  way 
to  handle  these  costs.  We  are 
specifically  soliciting  comments  on  the 
issue  of  packaging  corneal  tissue  costs. 
We  are  aJso  soliciting  suggestions  for 
alternate  ways  to  pay  for  corneal  tissue, . 
if  the  comments  and  supporting  data  we 
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receive'indicate  that  packaging  is  not  an 
appropriate  way  to  treat  these  costs. 

APCs  761  and  762,  and  791  and  792: 
These  groups  are  anomalous,  because 
the  group  entitled  "Complex"  in  each 
case  has  a  lower  weight  than  the  one 
entitled  "Standard."  This  has  to  do  with 
the  cost  of  the  procedure  itself 
compared  to  the  cost  of  the  radionuclide 
involved.  We  are  working  with  the 
Society  for  Nuclear  Medicine  to  correct 
these  anomalies. 

APCs  902  and  903:  We  had  very  few 
bills  for  the  vaccines  in  these  groups 
(902  includes  polio  vaccine  and  DPT; 
903  includes  vaccines  for  rabies  and 
plague).  We  are  considering  combining 
the  two  groups.  We  solicit  comments  on 
vaccine  costs  to  supplement  our  data. 

APCs  091  and  91 191:  Brief 
psychotherapy  encounters  can  be 
identified  by  either  a  CPT  code  (as  in 
AFC  091)  or  a  low-  or  mid-level  visit 
with  a  psychiatric  diagnosis  (AFC 
91191).  We  determined  the  median 
costs  for  these  bills  taken  together, 
because  we  believe  that  there  are  no 
differences  in  the  facility  resources  used 
in  these  instances.  In  the  case  of  other 
psychiatric  encounters,  we  believe  that 
clinic  services  at  the  highest  level 
should  be  the-equivalent  of  an  extended 
psychotherapy  encounter.  Mid-  and 
high-level  emergency  room  encounters 
should  be  billed  by  evaluation  and 
management  CPT  codes  and  psychiatric 
diagnoses. 

APC  921:  Although  the  addenda  refer 
to  this  APC,  in  fact  diabetic  education 
services  will  be  paid  under  the 
physician  fee  schedule,  which  will 
establish  rates  for  one-on-one  sessions 
and  group  sessions.  The  addenda  will 
be  corrected  in  the  final  rule.  (A 
proposed  rule  titled  "Medicare  Program; 
Expanded  Coverage  for  Diabetes 
Outpatient  Self-Management  Training 
Services"  is  under  development.) 

APCs  981  and  982:  These  groups 
represent  nerve  and  muscle  tests.  We 
are  continuing  to  evaluate  whether  these 
two  groups  should  be  combined  in  the 
final  rule,  because  there  is  very  little 
distinction  between  them  in  our  cost 
data. 

We  are  still  examining  ways  to  pay  for 
drugs  outside  the  composite  rate  for 
ESIU3  patients,  and  the  services  to  be 
paid  under  our  system  in  CORFs,  HHAs, 
and  hospices.  These  will  be  APCs.  based 
on  services  that  are  packaged  in  our 
system. 

7.  Discounting  of  Surgical  Procediues 

Under  hospital  outpatient  PPS.  we 
will  discoimt  payment  amounts  when 
more  than  one  procedure  is  performed 
during  a  single  operative  session  or 
when  a  surgical  procedure  is  terminated 


prior  to  completion.  The  discoimt 
policy  explained  below  is  consistent 
with  Medicare  policy  and  regulations 
governing  payment  for  physician  and 
ASC  surgical  services. 

a.  Reduced  Payment  for  Multiple 
Procedures 

When  more  than  one  surgical 
procedure  (defined  as  those  HCPCS 
codes  in  APC  groups  with  status  "T")  is 
performed  during  a  single  operative 
session,  we  propose  that  the  full 
Medicare  payment  amount  and 
beneficiary  copayment  amount  would 
be  paid  for  the  procedure  having  the 
highest  APC  payment  rate.  Fifty  percent 
of  the  normal  Medicare  payment 
amoimt  and  beneficiary  copayment 
amount  would  be  paid  for  all  other 
proceduires  performed  during  the  same 
operative  session  to  reflect  the  savings 
associated  with  having  to  prepare  the 
patient  only  once  and  the  incremental 
costs  associated  with  anesthesia, 
operating  and  recovery  room  use,  and 
other  services  required  for  the  second 
and  subsequent  procedures. 

b.  Discounted  Payment  for  Terminated 
Procedures 

Under  outpatient  PPS,  the  hospital 
will  use  modifiers  to  indicate 
procedures  that  are  terminated  prior  to 
completion.  Modifier-52  (Reduced 
Services)  is  usied  to  identify  a  procedtue 
that  is  terminated  after  the  patient  has 
been  prepared  for  surgery,  including 
sedation  when  provided,  and  taken  to 
the  room  where  the  procedure  is  to  be 
performed,  but  before  anesthesia  is 
induced  (for  example,  local,  regional 
block(s).  or  general  anesthesia).  Fifty 
percent  of  the  normal  Medicare 
payment  amovmt  and  beneficiary 
copayment  amount  would  be  paid  for  a 
procedure  terminated  before  anesthesia 
is  induced. 

Modifier-53  (Discontinued  Procedure) 
is  used  to  indicate  that  a  surgical 
procedure  was  started  but  discontinued 
after  the  induction  of  anesthesia  (for 
example,  local,  regional  block,  or 
general  anesthesia),  or  after  the 
procedure  was  started  (incision  made, 
intubation  begun,  scope  inserted)  due  to 
extenuating  circumstances  or 
circiunstances  that  threatened  the  well- 
being  of  the  patient.  To  recognize  the 
costs  incurred  by  the  hospital  to  prej.  i  e 
the  patient  for  siugery  and  the  resources 
expended  in  the  operating  room  and 
recovery  room,  the  full  Medicare 
payment  amount  and  beneficiary 
copayment  amount  would  be  paid  for  a 
procedure  that  was  started  but 
discontinued  after  the  induction  of 
anesthesia  or  after  the  proceduore  was 
started,  as  indicated  by  a  modifier-53. 


The  elective  cancellation  of 
procedures  would  not  be  reported.  If 
multiple  procedures  were  planned,  only 
the  proceduro  actually  initiated  would 
be  billed.  A  pattern  of  canceled 
procedures  will  prompt  medical  review 
of  the  reasons  for  cancellation  and  may 
trigger  review  of  the  appropriateness  of 
patient  selection  for  outpatient  surgery. 

8.  Inpatient  Care 

In  recent  years,  the  distinction 
between  inpatient  and  outpatient  care 
has  been  blurred  by  the  retention  of 
outpatients  in  the  hospital  overnight,    ■ 
sometimes  for  many  days  in  a  row. 
Medicare  paid  for  observation  services 
while  the  hospital  determined  whether 
an  outpatient  needed  admission  for 
further  treatment.  Frequently,  the 
patients  did  not  understand  that  they 
were  not  inpatients  ujitil  they  were 
billed  for  20  percent  of  outpatient 
charges  as  copayment.  In  November 
1996,  we  put  in  place  a  policy  limiting 
outpatient  observation  services  to  a 
maximmn  of  48  hours.  We  made  clear 
at  that  time  that  observation  was  not  a 
means  to  make  it  possible  to  perform 
inpatient  surgery  on  an  outpatient  basis, 
nor  was  it  appropriate  to  retain 
chemotherapy  patients  in  long-term 
observation.  Because  observation  is  not 
provided  as  the  sole  service  a  patient 
receives,  we  packaged  costs  associated 
with  observation  into  the  median  costs 
for  the  services,  for  example,  surgery  or 
ch'^'notherapy,  with  which  they  were 
fumis>ed  in  1996. 

There  are  procedures  that,  by  their 
nature,  require  inpatient  care.  Open 
abdominal  surgery  requires  a 
postoperative  recovery  period,  for 
example,  to  enstue  that  bowel  function 
resumes.  Certain  major  surgeries  require 
monitoring  in  an  intensive  care  unit 
until  the  patient's  neurological  or  other 
function  returns.  Yet  other  surgeries 
involve  large  or  delicate  surgical 
wounds  that  require  monitoring,  skilled 
dressing  changes,  and  fluid 
replacement.  These  procedures 
obviously  require  inpatient  care,  and 
performing  them  on  an  outpatient  basis 
would  clearly  jeopardize  patient  health 
and  safety.  Other  procedtues  are  not  as 
clearly  defined  as  inpatient,  but  we  have 
classified  them  as  inpatient  because 
they  are  performed  on  an  inpatient  basis 
virtually  all  the  time  for  the  Medicare 
population,  mther  because  of  the 
invasive  nature  of  the  procedures,  the 
need  for  postoperative  care,  or  the 
tmderlying  physical  condition  of  the 
patient  who  would  require  such  surgery. 
These  procedures  are  not  classified  in 
an  outpatient  APC  group,  and  no 
payment  is  provided  for  these 
procedures  under  the  hospital 
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outpatient  PPS.  We  will  deny  payment 
for  claims  that  are  submitted  for  these 
procedures  furnished  as  outpatient 
services  because  performing  these 
procedures  on  an  outpatient  basis  is  not 
safe  or  appropriate,  and  therefore  not 
'  reasonable  and  necessary  imder 
Medicare  rules.  Because  we  base  these 
denials  on  the  exclusion  in  section 
1862(a)(1)(A)  of  the  Act  and  in 
§  411.15(k)(l),  beneficiaries  may  be 
protected  firom  liability  by  the  limitation 
on  Uability  provision  of  section  1879  of 
the  Act. 

The  procedures  that  we  consider 
appropriate  and  safe  only  in  an 
inpatient  setting  and  for  which  we  are 
excluding  payment  under  the  hospital 
outpatient  PPS  are  listed  in  Addendiun 
H  to  enable  hospitals  to  make 
appropriate  site  of  care  decisions.  This 
list  represents  national  Medicare  policy 
and  is  binding  on  fiscal  intermediaries 
and  peer  review  organizations,  as  well 
as  on  hospitals  and  Medicare 
particip^ing  ASCs. 

We  acknowledge  that  we  have 
classified  in  outpatient  APC  groups 
some  procedures  that  may  seem  closely 
related  to  procedures  that  we  are 
excluding  from  the  outpatient  PPS  on 
the  basis  of  their  status  as  inpatient 
procediu'es.  We  expect  that  when  the 
former  are  performed  in  the  outpatient 
setting,  they  will  be  only  the  simplest, 
least  intense  cases.  The  fact  that  a 
service  is  included  in  an  APC  group 
under  the  hospital  outpatient  PPS 
should  not  be  construed  to  mean  that 
the  procedure  may  only  be  performed  in 
an  outpatient  setting.  In  every  case,  we 
expect  the  surgeon  and  the  hospital  to 
assess  the  risk  to  the  individual  patient 
and  to  act  in  that  patient's  best  interests. 


C.  Calculation  of  Group  Weights  and 
Rates 

1.  Group  Weights 

Section  1833(t)(2)(C)  of  the  Act 
requires  the  Secretary  to  develop 
relative  payment  weights  for  covered 
groups  of  hospital  outpatient  services. 
The  statute  requires  that  such  weights 
be  developed  using  1996  hospital 
outpatient  claims  and  the  most  recent 
available  hospital  cost  reports.  We  are 
required  to  base  these  weights  on 
median  hospital  costs.  In  constructing 
the  database  to  model  the  outpatient 
PPS  proposal,  we  used  a  universe  of 
approximately  98  million  calendar  year 
1996  final  action  claims  for  hospital 
outpatient  department  services  received 
through  June  1997  to  match  to  the  most 
recent  hospital  cost  reports  available. 

To  derive  weights  based  on  median 
hospital  costs  for  services  in  the 
hospital  outpatient  APC  groups,  we 


needed  to  convert  billed  charges  to  costs 
and  aggregate  them  to  the  procedure  or 
visit  level.  To  do  this,  we  first  identified 
the  cost-to-charge  ratio  that  was  specific 
to  each  hospital's  cost  centers  ("cost 
center  specific  cost-to-charge  ratios"  or 
CCRs).  We  then  developed  a  crosswalk 
to  match  the  hospital's  CCRs  to  revenue 
centers  used  on  the  hospital's  1996 
outpatient  bills.  The  CQ^  included 
operating  and  capital  costs  but  excluded 
costs  associated  with  direct  graduate 
medical  education  and  allied  health 
education.  (Medicare  payment  for  direct 
graduate  medical  education  is  made  as 
a  pass-through  imder  the  inpatient  PPS 
and  includes  the  costs  associated  with 
approved  educational  activities  for 
residents  assigned  to  the  hospital's 
outpatient  department.  We  discuss  in 
elsev^ere  in  this  proposed  rule  how  we 
would  make  payment  for  allied  health 
education.) 

Our  next  task  was  to  identify  each 
hospital's  most  recent  available  cost 
report  fitun  which  to  determine  the 
hospital's  CCRs.  Because  there  is 
gffiaerally  a  2-year  lag  between  claims 
adjudication  and  cost  report  filing,  the 
most  recent  cost  reports  that  we  could 
expect  to  be  available  to  associate  with 
calendar  year  1996  claims  were  those 
bom  PPS-12  (cost  reporting  periods 
beginning  on  or  after  October  1, 1994 
and  before  October  1, 1995).  We 
searched  the  PPS-12  period  first  to 
match  the  1996  final  action  claims  to  a 
cost  report.  If  we  achieved  a  match,  no 
other  action  was  needed.  However,  if  no 
match  was  found,  we  next  searched  for 
a  cost  report  in  the  PPS-11  period  and 
subsequently  in  the  PPS-10  period,  if 
necessary. 

If  the  most  recent  available  cost  report 
that  we  used  for  a  provider  was  one  that 
had  been  submitted  but  not  settled,  we 
calculated  an  adjustment  factor  to  adjust 
for  thftdifferences  that  exist  between 
settledand  "as  submitted"  cost  reports. 
We  determined  the  adjustment  factor  by 
dividing  the  outpatient  def>artment  cost- 
to-charge  ratio  from  the  hospital's  most 
recent  settled  cost  report  by  the 
outpatient  department  cost-to-charge 
ratio  from  the  hospital's  "as  submitted" 
cost  report  for  the  same  period.  We  used 
the  resulting  ratio  to  adjust  each  of  the 
CCRs  in  the  hospital's  most  recent  "as 
submitted"  cost  report.  We  repeated  this 
process  for  every  hospital  for  which  the 
most  recent  available  cost  report  was  a 
cost  report  that  had  not  been  settled. 

The  Office  of  Inspector  General  (OIG) 
is  concerned  that  the  cost  reports  we  are 
using  may  reflect  some  unallowable 
costs.  Therefore,  the  OIG,  in  conjimction 
with  HCFA,  is  proposing  to  examine  the 
extent  to  which  the  cost  reports  used 
reflect  costs  that  were  inappropriately 


allowed.  If  this  examination  reveals 
excessive  inappropriate  costs,  we  would 
address  this  issue  in  a  future  proposed 
rule,  or  perhaps  seek  legislation  to 
adjust  future  payment  rates  downward. 
When  this  process  was  completed,  we 
were  able  to  match  revenue  centers  from 
approximately  83  million  claims  to 
CQls  of  approximately  5,600  hospitals. 
We  excluded  from  the  crosswalk 
approximately  15  million  claims  in    __ 
which  the  bill  type  denoted  services 
that  would  not  be  covered  under  the 
PPS,  for  example,  bill  type  72X  for 
dialysis  services  for  patients  with  ESRD. 
The  table  below  shows  the  three  cost 
reporting  periods  we  used  and  the 
percentage  of  the  cost  reports  within 
each  PPS  period  with  which  we  were 
able  to  match  1996  claims.  The  most 
recent  cost  reports  available  to  us  were 
from  the  hospital  inpatient  PPS-12 
pwriod,  and  95.8  percent  of  the  most 
recent  cost  reports  available  to  us 
matched  the  1996  claims  that  we  are 
required  to  use  as  the  basis  for 
establishing  relative  payment  weights 
for  the  APC  groups-in  the  outpatient 
PPS. 


Repertino.  period 


PPS-12  (cost  reporting  period  be- 
ginning on  or  after  10/1/94  and 
before  10/1/95) 

PPS-1 1  (cost  reporting  period  be- 
ginning on  or  after  10/1/93  and 
before  10/1/94) 

PPS-10  (cost  reporting  period  be- 
ginning on  or  after  10/1/92  and 
before  10/1/93) 


Percent- 
age of 

cost  re- 
ports 

matched 


95.8 
3.7 
0.5 


100.0 


We  next  separated  the  estimated  83 
million  claims  that  we  had  matched 
with  a  cost  report  into  two  distinct 
groups:  single-procedure  claims  and 
multiple-procedure  claims.  Single- 
procedure  claims  are  those  for  which 
the  HCPCS  to  be  grouped  to  an  APC  is 
the  only  code  that  appears  on  the  bill, 
other  than  laboratory  and  incidentals 
such  as  venipimcture.  Multi-procedure 
claims  included  more  than  one  HCPCS 
code  that  could  be  mapped  to  an  APC 
There  were  approximately  37  million 
single-procediue  claims  and  46  million 
multiple-procedure  claims. 

To  calculate  median  costs  for  services 
within  an  APC,  we  used  only  the  single- 
procedure  bills.  (Of  the  roughly  37 
million  single-procedure  claims,  about 
11  million  were  excluded  from  the 
conversion  process  largely  because  the 
only  HCPCS  codes  reported  on  the 
clahns  were  for  laboratory  procedures.) 


47572 


Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998  /  Proposed  Rules 


This  approach  was  taken  because  of  our 
inability  to  specifically  allocate  charges 
or  costs  for  packaged  items  and  services 
such  as  anesthesia,  recovery  room, 
drugs,  or  supplies  to  a  particular 
procedure  when  more  than  one 
significant  procedure  or  medical  visit 
was  billed  on  a  claim.  Use  of  the  single- 
procedure  bills  minimizes  the  risk  of 
improperly  assigning  costs  to  the  wrong 
procedure  or  visit.  Although  single- 
procedure/visit  bills  were  used  for 
determining  AFC  relative  payment 
weights,  the  multiple-procedure  bills 
were  used  in  the  service  mix 
calculations,  regressions,  and  impact 
analyses. 

For  each  single-procedure  claim,  we 
calculated  a  cost  for  every  billed  line 
item  charge  by  multiplying  each 
revenue  center  charge  by  the 
appropriate  hospital-specific  CCR.  If  the 
appropriate  cost  center  did  not  exist  for 
a  given  hospital,  we  crosswalked  the 
revenue  center  to  a  secondary  cost 
center  when  possible,  or  to  the 
hospital's  overall  cost-to-charge  ratio  for 
outpatient  department  services.  We 
excluded  firom  this  calculation  all 
charges  associated  with  HCPCS  codes 
previously  defined  as  noncovered  imder 
this  PPS,  for  example,  laboratory, 
ambulance,  and  therapy  services. 

To  calculate  the  per-procedure  or  per- 
visit  costs,  we  used  the  charges  shown 
in  the  revenue  centers  that  contained 
items  integral  to  performing  the 
procedure  or  visit.  These  included  those 
items  that  we  previously  discussed  as 
being  subject  to  our  proposed  packaging 
provision.  For  example,  in  calculating 
the  surgical  procedure  cost,  we  included 
charges  for  the  operating  room, 
treatment  rooms,  recovery,  observation, 
medical  and  surgical  supplies,  blood, 
pharmacy,  anesthesia,  cast  and  splints, 
and  donor  tissue,  bone,  and  organ.  For 
medical  visit  cost  estimates,  we 
included  charges  for  items  such  as 
medical  and  surgical  supplies,  drugs, 
observation,  and  blood.  A  complete 
listing  of  the  revenue  centers  we  used  is 
included  elsewhere  in  this  preamble. 

To  standardize  costs  for  geographic 
wage  variation,  we  divided  the  labor- 
related  portion  of  the  operating  and 
capital  costs  for  each  billed  item  by  the 
hospital  inpatient  prospective  payment 
system  wage  index  published  in  Qie 
Federal  Register  on  May  8, 1998  (63  FR 
2S57S).  We  used  60  percent  to  represent 
our  estimate  of  that  portion  of  costs 
attributable,  on  average,  to  labor,  but 
this  factor  is  sensitive  to  other  payment 
adjustments.  Therefore,  we  will 
restandardize  costs  in  the  final  rule 
using  FY  1999  hospital  inpatient  PPS' 
wage  index  values  and  the  final  labor 
market  share  value.  A  more  detailed 


discussion  of  wage  index  adjustments  is 
found  below  (section  V.E.  of  this 
dociunent). 

We  then  added  the  standardized 
labor-related  cost  to  the  non-labor- 
related  cost  component  for  each  billed 
item  to  derive  the  total  standardized 
cost  for  each  procedure  or  medical  visit. 
We  trinuned  standardized  procedure 
and  visit  costs  to  remove  extremely 
unusual  costs  that  appeared  to  be  errors 
in  the  data.  The  trimming  methodology 
is  analogous  to  that  used  in  calculating 
the  DRG  weights  for  the  inpatient  PPS: 
any  bills  with  costs  outside  of  3 
standard  deviations  from  the  geometric 
mean  were  eliminated.  The  geometric 
mean  and  the  associated  standard 
deviation  are  used  because  the 
distribution  of  costs  more  closely 
resembles  a  lognormal  distribution  than 
a  normal  distribution:  there  are  no 
negative  costs,  and  the  average  cost  is 
greater  than  the  median  cost.  Using  the 
geometric  mean  has  the  effect  of 
minimizing  the  impact  of  the  most 
unusual  bills  in  the  determination  of  the 
mean.  The  geometric  mean  is  calculated 
by  taking  the  mean  of  the  natural 
logarithm  cost.  Since  the  distribution  of 
the  natural  logarithms  of  a  set  of 
niunbers  is  more  compact  than  the 
distribution  of  the  numbers  themselves, 
bills  with  extreme  costs  do  not  appear 
as  extreme  as  they  would  if  non-logged 
costs  were  examined.  This  ensures  that 
only  the  most  unusual  data  will  be 
removed  from  the  calculation. 

After  we  trimmed  the  procedure  and 
visit  level  costs,  we  mapped  each 
procedure  or  visit  cost  to  its  assigned 
AFC.  We  calculated  the  median  cost  for 
each  AFC  weighted  by  procedure 
volume. 

Using  these  median  AFC  costs,  we 
then  calculated  the  relative  payment 
weights  for  each  AFC.  We  decided  to 
scale  all  the  relative  payment  weights  to 
AFC  91336,  a  mid-level  clinic  visit  for 
cardiovascular  services  because  it  is  one 
of  the  most  frequently  performed 
services.  This  approach  is  consistent 
with  that  used  in  developing  relative 
value  units  for  the  Medicare  physician 
fee  schedule.  By  assigning  AFC  91336  a 
relative  payment  weight  of  "1.0," 
hospitals  can  easily  compare  the  relative 
relationship  of  one  AFC  to  another. 
Next,  we  divided  the  median  cost  for 
each  AFC  by  the  median  cost  for  AFC 
91336  to  derive  the  relative  payment 
weight  for  each  AFC. 

2.  Conversion  Factor 

Section  1833(t)(3)(C)(i)  of  the  Act 
requires  that  we  establish  a  conversion 
factor  for  1999  to  determine  the 
Medicare  amounts  for  each  covered 
group  of  services.  The  statute  mandates 


that  the  conversion  factor  be  established 
on  the  basis  of  the  weights  and  aggregate 
projected  utilization  for  1999  and  based 
on  the  base  amount  of  payments 
described  in  section  1833(t)(3)(A)  of  the 
Act.  Such  base  amount  is  calculated  for 
the  services  included  in  the  outpatient 
FFS,  as  an  estimate  of  the  sum  of  (1) 
total  payments  that  would  be  payable 
from  the  Trust  Fund  under  the  current 
(non-FFS)  payment  system  in  1999  plus 
(2)  the  beneficiary  copayments  that 
would  have  been  made  under  the  new 
(FFS)  system  in  1999.  Section 
1833(t)(3)(C)(ii)  of  the  Act  further 
requires  that  the  Medicare  amount  take 
into  account  all  appropriate 
adjustments. 

Although  section  1833(t)(2)(C)  of  the 
Act  requires  us  to  project  utilization  for 
hospital  outpatient  services,  we  were 
unable  to  project  precisely  increases  in 
the  volume  and  intensity  of  services 
because  we  were  not  able  to  quantify 
some  of  the  factors  that  affect 
utilization.  For  instance,  we  would 
anticipate  that  Medicare  beneficiaries 
that  choose  to  migrate  to  managed  care 
plans  may  be  healthier  than  those  who 
choose  to  stay  in  fee-for-service  plans. 
Thus,  we  could  assume  a  decrease  in 
the  volume  of  services  but  an  increase 
in  the  intensity  of  services  furnished  for 
Medicare  beneficiaries  enrolled  in  fee- 
for-service  plans.  Another  factor  that  we 
believe  will  affect  future  utilization  is 
the  incentive  to  code  HCFCS  acciu-ately 
to  receive  payment.  Currently,  hospitals 
are  paid  for  the  majority  of  the 
outpatient  services  they  furnish  on  a 
cost  basis.  Claims  without  a  HCFCS  or 
an  invalid  HCFCS  are  not  always 
rejected.  In  contrast,  under  the  new  FFS, 
hospitals  would  be  required  to  use 
HCFCS  codes  and,  for  medical  visits 
and  emergency  room  services,  ICD-9 
codes,  in  order  to  receive  payment.  We 
expect  that  fi^quendes  may  increase  as 
a  result  of  the  coding  requirements.  All 
in  all,  these  are  factors  we  believe  will 
affect  the  reporting  of  volume  and 
intensity  of  services,  but  we  were  not 
able  to  quantify  these  assumptions 
individually  to  project  1999  utilization. 
Therefore,  we  used  what  we  believe  to 
be  a  more  reliable  and  valid  approach  to 
computing  the  conversion  factor  under 
the  methodology  described  below. 

Setting  the  Rates 

In  order  to  convert  the  relative 
weights  determined  for  each  AFC  (see 
previous  section)  into  payment  rates,  we 
calculated  a  conversion  factor  that 
would  result  in  payments  to  hospitals 
imder  the  FFS  in  1999  equaling  Uie  total 
projected  payment  specified  in  section 
1833(t)(3)(A)  of  the  Act.  The  prospective 
payment  rate  set  for  each  AFC  is 
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calculated  by  multiplying  the  AFC's 
relative  weight  by  a  conversion  factor. 
We  computed  the  conversion  factor  by 
first  adding  together  for  calendar  year 
1996  the  aggregate  Medicare  hospital 
outpatient  payments  paid  under  the 
ourent  cost-based  payment  system 
(referred  to  in  this  section  as  ourent  law 
payments)  plus  the  estimated 
beneficiary  copayment  amoimts  that 
would  be  paid  under  the  outpatient  FFS 
for  the  same  services.  We  then  divided 
that  amoimt  by  the  siun  of  the  relative 
weights  for  all  AFCs  under  the  hospital 
outpatient  PPS.  The  methodology  we 
followed  to  determine  current  law 
Medicare  hospital  outpatient  payments 
and  beneficiary  copayments  is 
discussed  in  section  V.C.2.a.,  below, 
which  is  followed  in  section  V.C.2.b.  by 
a  discussion  of  the  sum  of  the  relative 
weights. 

a.  Calculating  Aggregate  Calendar  Year 
1996  Medicare  and  Beneficiary 
Payments  for  Hospital  Outpatient 
Services  (Current  Law) 

First,  to  calculate  Medicare  hospital 
outpatient  payment  amounts  imder 
current  law  (that  is,  before  PPS),  we 
identified  calendar  year  1996  single  and 
multiple  procedure  bills  for  all  the 
services  that  we  will  recognize  under 
the  outpatient  FFS.  As  we  identified 
services  that  wrill  be  paid  under  the 
outpatient  FFS,  we  eliminated  invalid 
or  noncovered  HCFCS  codes. 

Hospital  payments  include  both 
operating  and  capital  costs  for  the 
HCFCS  coded  services  for  which 
payment  is  to  be  made  under  the 
outpatient  PPS.  We  summed  both  of 
these  types  of  costs  by  HCFCS  at  the 
provider  level.  Summarizing  the  data  in 
this  manner  allows  us  to  simulate 
provider  payment  on  an  aggregate  basis. 
We  then  applied  the  legislated  capital 
cost  reductions  of  10  percent  and 
operating  cost  reductions  of  5.8  percent, 
as  required  by  section  4522  of  the  BBA. 

We  determined  for  each  HCFCS  code 
the  applicable  payment  methodology 
under  ciirrent  law.  We  then  calculated 
current  law  payment  for  procediu^s  in 
the  baseline  using  one  of  the  following 
equations,  as  appropriate: 

•  For  radiology  procedures  paid  for 
imder  the  radiology  fee  schedule, 
payment  is  determined  in  the  aggregate 
for  each  provider  as  the  lower  of  cost, 
charge,  or  blended  amount^The 
radiolo^  blended  amount  is 
determined  by  the  following  equation: 
(0.42  X  lower  of  cost  or  charge  minus 
beneficiary  copayment)  +  (0.58  x 
((0.62  X  global  physician  fee 
schedule  amount)  -  beneficiary 
copayment)) 


•  For  surgical  procedures  for  which 
Medicare  pays  an  ASC  facility  fee, 
payment  is  determined  in  the  aggregate 
for  each  provider  as  the  lower  of  the 
cost,  charge,  or  blended  amount  The 
ASC  blended  amount  is  determined  by 
the  following  equation: 

(0.42  X  lower  of  cost  or  charge  minus 
beneficiary  copayment)  +  (0.58  x 
(ASC  payment  rate  -  beneficiary 
copayment)) 

•  For  diagnostic  procedures  paid 
under  the  diagnostic  fee  schedule, 
payment  is  determined  in  the  aggregate 
for  each  provider  as  the  lower  of  cost, 
charge,  or  blended  amount.  The  blended 
amoimt  is  determined  by  the  following 
equation: 

(0.50  X  lower  of  cost  or  charge  minus 
beneficiary  copayment)  +  (0.50  x 
((0.42  X  global  physician  fee  schedule 
amount)  -beneficiary  copayment)) 
For  all  other  covered  services  not 
subject  to  one  of  the  blended  payment 
mediod  categories,  payment  is 
determined  to  be  the  lower  of  costs  or 
charges  less  beneficiary  copayment. 
Because  the  formula-driven 
overpayment  (FDO)  was  corrected 
beginning  October  1, 1997,  the  blended 
equations  eliminate  FDO. 

We  then  determined  each  provider 
payment.  We  summed  the  aggregate 
amounts  computed  for  each  of  the  four 
tjrpes  of  payment  methodologies 
discussed  above  to  determine  the 
Medicare  payment  amount  for  each 
provider.  In  addition,  we  also 
determined  the  amount  of  the 
beneficiary  copayment  for  each  provider 
using  the  beneficiary  copayment 
amounts  that  would  be  paid  imder  the 
FFS.  Summing  both  the  Medicare 
payment  and  the  beneficiary  copayment 
amounts  at  the  provider  level  is 
necessary  in  order  to  determine  the 
impact  of  the  outpatient  FFS  on 
individual  hospitals.  In  addition  to 
calculating  provider  payments  under 
the  current  law  and  FFS  payment 
systems,  we  calculated  the  aggregate 
Medicare  payments  under  the  current 
system  and  beneficiary  copayments 
under  the  FFS  for  all  hospitals  for 
services  that  are  within  the  scope  of  the 
outpatient  FFS.  The  total  amount 
reflects  the  amount  hospitals  would  be 
paid  under  the  FFS  in  accordance  with 
section  1833(t)(3)(A)  of  the  Act  and  is 
the  numerator  in  the  equation  for 
calculating  the  unadjusted  conversion 
factor. 

b.  Sum  of  the  Relative  Weights 

Next  we  summed  the  relative  weights. 
Specifically,  we  multiplied  the  volume 
of  procedures  or  visits  (excluding  the 
volume  of  packaged  services)  for  each 


group  by  the  relative  weights  for  each 
group.  We  then  calculated  the 
conversion  factor  by  dividing  the  sum  of 
the  volume  multiplied  by  the  relative 
weights  for  each  AFC  into  the  total 
payment  explained  above,  including 
both  Medicare  payment  and  beneficiary 
copayment.  The  calendar  year  1996 
conversion  fiactor  is  $46.32.  To  trend 
forward  the  1996  conversion  factor  to 
1999,  HCFA's  Office  of  the  Actuary 
estimated  an  update  factor  of  1.0939. 
The  update  factor  represents  the 
estimated  per  service  increase  in 
outpatient  Medicare  payments  and 
beneficiary  copayment  between  1996 
and  1999  net  of  changes  in  the  volume 
and  intensity  of  services.  Medicare 
payments  per  service  were  increased  by 
projected  CPI-medical  items  for  cost- 
based  services  and  for  blend  services 
mandated  updates.  Beneficiary 
copayments  were  increased  by  |Mt>jected. 
increases  in  CFI-outpatient  charges.  In 
estimating  the  update  factor,  HCTA's 
Office  of  the  Actuary  assumed  that 
using  the  national  median  of  the  charges 
for  n'S  services  to  establish  the 
unadjusted  copayment  amount  would 
result  in  beneficiaries  paying  6.9 
percent  less  in  coinsurance  payments  in 
1999  than  what  they  would  have  been 
expected  to  pay  otherwise,  which  would 
create  an  incentive  for  a  behavioral 
offset  by  hospitals  of  10  percent  of  the 
coinsurance  reduction.  It  was  assumed 
that  45  percent  of  this  offset  would 
apply  to  the  services  subject  to  the  FFS 
and,  therefore,  would  be  included  in 
setting  the  1999  conversion  factor.  The 
remaining  55  percent  of  the  offset  would 
be  reflected  in  expenditures  for  non-PPS 
services  with  both  the  beneficiary  and 
Medicare  absorbing  this  impact.  The 
adjusted  1999  conversion  factor  is 
$50.67. 

D.  Calculation  of  Medicare  Payment 
Amount  and  Copayment  Amount 

1.  Introduction 

In  the  previous  section,  section  V.C, 
we  explain  how  we  determined  national 
prospective  payment  rates,  standardized 
for  area  wage  variations,  for  the  AFC 
groups.  In  this  section,  we  explain  how 
we  are  proposing  to  calculate  Medicare 
program  payment  amounts  and 
beneficiary  copayment  amounts  for  each 
AFC  CTOup. 

Under  tiie  statutory  provision 
currently  in  effect,  copayment  for 
hospital  outpatient  department  services 
is  based  on  20  percent  of  the  hospital's 
billed  charges.  Because  most  hospital 
outpatient  services  have  been  paid,  at 
least  in  part,  on  the  basis  of 
retrospectively  calculated  cost. 
Medicare  payment  amounts  for  most 
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hospital  outpatient  services  are  not 
known  at  the  time  the  services  are 
furnished.  For  that  reason,  coinsurance 
could  not  be  based  on  20  percent  of  the 
payment  amount.  Accordingly,  the 
statute  required  that  copayment  be 
based  on  20  percent  of  charges.  Because 
charges  for  hospital  outpatient  services 
have  increased  faster  than  costs  for 
those  services,  beneficiaries' 
copayments  of  20  percent  of  charges 
have,  for  some  services,  accoimted  for 
50  percent  or  more  of  the  total 
(Medicare  program  plus  beneficiary) 
payments  to  the  hospitals.  Because  of 
extensive  secondary  insurance  coverage, 
a  large  share  of  the  copayments  made  to 
hospitals  is  not  direct  out-of-pocket 
expenditures  by  the  beneficiaries.  There 
has,  however,  been  concern  that 
premiums  for  Medigap  policies  may  be 
affected  by  the  growing  copayment 
liability.  In  addition,  copayments  most 
directly  affect  those  beneficiaries  who 
do  not  have  supplemental  insurance. 
This  group  of  beneficiaries  caimot  afford 
to  purchase  supplemental  insurance, 
and  high  copayment  rates  can  be  a 
hardship  for  those  needing  services.  The 
outpatient  PPS  created  by  section  4523 
of  the  BBA,  which  added  section  1833(t) 
to  the  Act,  includes  a  mechanism  that 
is  designed  to  eventually  achieve  a 
beneficiary  copayment  level  equal  to  20 
percent  of  the  prospectively  determined 
payment  rate  that  has  been  established 
for  the  service. 

MedPAC  Comment:  In  its  March  1998 
report  to  the  Congress,  MedPAC 
expresses  concern  about  the  inequity 
represented  by  the  ciurent  level  of 
beneficiary  copayment  liability,  which 
generally  exceeds  20  percent  of  the  total 
payment  to  hospitals  for  outpatient 
services.  MedPAC,  recognizing  that 
immediate  beneficiary  copayment 
reductions  to  20  percent  of  payments 
made  to  hospitals  would  result  either  in 
imacceptable  increases  in  program 
outlays  and/or  unacceptable  reductions 
in  payments  to  hospitals,  agrees  with 
the  need  for  a  phased-in  approach  to  the 
copayment  reductions.  However, 
MedPAC  recommends  that  the  Congress 
specify  a  shorter  timefi-ame  than  that 
which  results  fi'om  the  provisions  of  the 
BBA  to  phase  in  fully  the  appropriate 
beneficiary  copayment  contribution  of 
20  percent  for  hospital  outpatient 
services  paid  for  under  the  outpatient 
PPS. 

Response:  While  we  do  hot  disagree 
with  MedPAC's  recommendation  with 
respect  to  beneficiary  copayment, 
because  of  the  budgetary  implications 
and  the  existing  statutory  requirements 
resulting  from  the  BBA,  implementation 
of  this  recommendation  would 


ultimately  require  action  by  the 
Congress. 

The  next  sections  describe  the  steps 
that  we  followed  in  accordance  with 
statutory  requirements  to  determine  the 
beneficiary  copayment  amoimt  and  the 
Medicare  program  payment  amount  for 
services  paid  for  under  the  hospital 
outpatient  PPS. 

2.  Determination  of  Unadjusted 
Copayment  Amount,  Program  Payment 
Percentage,  and  Copayment  Percentage 

In  order  to  calculate  program  payment 
amoimts  and  beneficiary  copayment 
amounts,  we  first  determined  for  each 
APC  group  two  base  amounts,  in 
accordance  with  statutory  provisions: 

•  An  unadjusted  copayment  amount, 
described  in  section  1833(t)(3)(B)  of  the 
Act. 

•  The  "pre-deductible  payment 
percentage,"  which  we  call  the  pro-am 
payment  percentage,  described  in 
section  1833(t)(3)(E). 

The  steps  that  we  followed  to 
calculate  these  two  base  amounts  for 
each  APC  group  are  explained  below. 

(a)  Calculate  the  unadjusted 
copayment  amount  for  each  APC  group. 

(i)  Determine  the  national  median  ot 
the  charges  billed  in  1996  for  the 
services  that  constitute  the  APC  group 
after  standardizing  charges  for 
geographic  variations  attributable  to 
labor  costs.  (To  make  the  labor 
adjustment,  we  divided  the  portion  of 
each  charge  that  we  estimated  was 
attributable  to  labor  costs  (60  percent) 
by  the  provider's  hospital  inpatient 
wage  index  value,  and  we  added  the 
result  to  the  non-labor  portion  of  the 
charge  (40  percent).  Section  V.F. 
provides  a  detailed  discussion  of  the 
adjustments  made  within  the  outpatient 
PPS  to  offset  regional  differences  in 
labor  costs.) 

(ii)  Update  charge  values  to  projected 
1999  levels  by  multiplying  the  1996 
median  cheirge  for  the  APC  group  by 
29.2  percent,  which  the  HCFA  Office  of 
the  Actuary  estimates  to  be  the  rate  of 
growth  of  charges  between  1996  and 
1999. 

(iii)  Multiply  the  estimated  1999 
national  median  charge  for  the  APC 
group  by  20  percent,  which  becomes  the 
unadjusted  copayment  amount  for  the 
APC  group.  The  unadjusted  copayment 
amount  is  frozen  at  the  1999  level  until 
such  time  as  the  program  payment 
percentage  (see  below)  equals  or 
exceeds  80  percent  (section 
1833(t)(3)(B){ii)  of  the  Act). 

(b)  Calculate  the  program  payment 
percentage  (pre-deductible  payment 
percentage).  In  this  proposed  rule,  we 
use  the  term  program  payment 
percentage  to  replace  the  term  "pre- 


deductible  payment  percentage,"  which 
is  referred  to  in  section  1833(t)(3)(E)  of 
the  Act.  The  program  payment 
percentage  is  calculated  annually  for 
each  APC  group,  until  the  value  of  the 
program  payment  percentage  equals  80 
percent.  "To  determine  the  program 
payment  percentage  for  each  APC 
group,  we  followed  these  steps: 

(i)  Subtract  the  APC  group  s 
unadjusted  copayment  amount  from  the 
payment  rate  set  for  the  APC  group; 

(ii)  EHvide  the  difference  [(APC 
payment  rate)  minus  (unadjusted 
copayment  amount)]  by  the  APC 
payment  rate,  and  multiply  by  100.  The 
resulting  percentage  is  the  program 
payment  percentage. 

Calculation  of  the  program  payment 
percentage  allows  us  to  determine  a 
"copayment  percentage,"  which  equals 
the  difference  between  the  program 
payment  percentage  and  100  percent.  As 
the  program  payment  percentage  for  an 
APC  group  approaches  80  percent  due 
to  annual  market  basket  increases  of  the 
APC  payment  rates,  the  copayment 
percentage,  conversely,  approaches  20 
percent,  which  is  ultimately  the  target 
copayment  percentage  for  all  services 
paid  for  under  the  hospital  outpatient 
PPS.  When  thecopayment  percentage 
equals  20  percent  of  the  APC  payment 
rate,  we  consider  the  copayment  amount 
for  that  APC  to  be  fiiUy  phased  in  at  the 
standard  Medicare  copajrment  level,  as 
we  explain  in  the  next  section. 

3.  Calculation  of  Medicare  Payment 
Amount  and  Beneficiary  Copayment 
Amount 

a.  Calculate  the  Medicare  payment 
amount.  A  Medicare  payment  amount  is 
calculated  for  every  APC  group.  The 
Medicare  payment  amount  takes  into 
account  wage  index  and  other 
applicable  adjustments  and  applicable 
beneficiary  deductible  amounts.  The 
Medicare  payment  amount  calculated 
for  an  APC  group  applies  to  all  the 
services  that  are  classified  within  that 
APC  group.  The  Medicare  payment 
amount  for  a  specific  service  classified 
to  an  APC  group  under  the  outpatient 
PPS  is  calculated  as  follows: 

(i)  Apply  to  the  national  payment  rate 
that  is  set  annually  for  each  APC  group 
the  appropriate  wage  index  adjustment 
(see  section  V.E.  for  a  discussion  of  how 
national  APC  rates  are  to  be  adjusted  for 
geographic  wage  differences)  and  any 
other  adjustments  applicable  to  the 
provider; 

(ii)  Subtract  from  the  adjusted  APC 
group  payment  rate  the  amoimt  of  any 
applicable  deductible  as  provided  under 
§410.160;  and 

(iii)  Multiply  the  adjusted  APC  group 
payment  rate,  from  which  the  applicable 
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deductible  has  been  subtracted,  by  the 
program  payment  percentage 
determined  for  the  APC  group  or  80 
percent,  whichever  is  lower.  The  result 
is  the  Medicare  payment  amount. 

b.  Calculate  the  copayment  amount. 

A  copayment  amount  is  calculated 
annually  for  each  APC  group.  The 
copayment  amoimt  calculated  for  an 
APC  group  applies  to  all  the  services 
that  are  classified  within  the  APC  group. 
The  copayment  amount  for  an  APC  is 
calculated  as  follows: 

Subtract  the  APC  group's  Medicare 
payment  amount  from  the  adjusted  APC 
group  payment  rate  less  deductible,  for 
example.  COPAYMENT  AMOUNT  equals 
[(adjusted  APC  group  payment  rate  less 
deductible)  minus  (APC  group  Medicare 
payment  amount).  The  resulting  difference  is 
the  beneficiary  copayment  amount 

Again,  as  soon  as  the  Medicare 
program  payment  percentage  of  an 
adjusted  APC  payment  rate  less 
deductible  equals  or  exceeds  80  percent, 
we  set  the  copayment  amoimt  at  20 
percent  of  the  adjusted  APC  group 
payment  rate,  and  we  consider  the 
standard  Medicare  20  percent 
copayment  level  to  be  fully  phased  in 
for  that  APC  group  (section 
1833(t)(3)(B)(ii)  of  the  Act).  Thereafter, 
for  those  APC  groups  whose  program 
payment  percentage  has  become  80 
percent  of  the  APC  payment  rate  (and 
whose  copayment  percentage  is  20 
percent),  the  unadjusted  copayment 
amount  for  the  APC  ceases  to  be  frozen 
at  the  1999  level.  The  copayment 
amount  for  the  APC  group  is 
permanently  established  at  20  percent  of 
the  adjusted  APC  group  payment  rate. 
Because  the  copayment  amount  is  now 
tied  directly  to  the  APC  payment  rate, 
the  copayment  dollar  amount  increases 
as  aimual  updates  increase  the  APC 
group  payment  rate. 

For  example,  assume  that  the  wage- 
adjusted  payment  rate  for  an  APC  is 
$300;  ihe  program  payment  percentage 
for  the  Arc  group  is  60  percent;  the 
wage-adjusted  copayment  amount  for 
the  APC  group  is  $120;  and  the 
beneficiary  has  not  yet  satisfied  any 
portion  of  his  or  her  annual  $100 
deductible. 

(A)  Adjusted  APC  payment  rate:  $300 

(B)  Subtract  the  applicable  deductible: 

$300  -  $100  =  $200 

(C)  Multiply  the  remainder  by  the 

program  payment  percentage  to 
determine  the  Medicare  payment 
amount:  0.6  x  $200  =  $120 

(D)  Subtract  the  Medicare  payment 

amoimt  from  the  adjusted  ATC 
payment  rate  less  deductible  to 
determine  the  copayment  amount: 
$200  -  $120  =  $80 


In  this  case,  the  beneficiary  pays  a 
deductible  of  $100  and  an  $80 
copayment.  The  program  also  pays 
$120,  for  a  total  payment  to  the  hospital 
of  $300.  Applying  the  program  payment 
percentage  ensures  that  the  program  and 
the  beneficiary  pay  the  same  proportion 
of  payment  that  they  would  have  paid 
if  no  deductible  were  taken. 

In  the  event  that  the  annual 
deductible  has  already  been  satisfied, 
the  calculation  runs  as  follows: 

(A)  Adjusted  ATC  payment  rate:  $300 

(B)  Subtract  the  applicable  deductible: 

N/A 

(C)  Multiply  by  the  program  payment 

percentage  to  determine  the 
Medicare  pajrment  amount:  0.6  x 
$300  =  $180 

(D)  Subtract  the  Medicare  payment 

amount  from  the  adjusted  ATC 
pajrment  rate  less  deductible  to 
determine  the  copayment  amount: 
$300  -  $180  =  $120 
In  this  case,  the  beneficiary  makes  a 
$120  copayment.  The  program  also  pays 
$180,  for  a  total  payment  to  the  hospital 
of $300. 

4.  Hospital  Election  To  Offer  Reduced 
Copayment 

The  transition  to  the  standard 
Medicare  copayment  rate  (20  percent  of 
the  wage-adjusted  ATC  payment  rate) 
will  obviously  be  gradual.  For  those 
APC  groups  for  which  copayment  is 
currently  a  relatively  high  proportion  of 
the  total  payment,  the  process  will  be 
correspondingly  lengthy.  Therefore,  the 
Act  offers  hospitals  die  option  of 
electing  to  reduce  copayment  amounts 
and  allows  the  hospital  to  advertise 
these  reduced  rates.  In  this  section,  we 
discuss  the  procedure  by  which 
hospitals  can  elect  to  offer  a  reduced 
copayment  amount,  and  the  effect  of 
such  election  on  calculation  of  the 
program  payment  and  beneficiary 
copayment. 

Section  1833(t)(5)(B)  of  the  Act 
requires  the  Secretary  to  establish  a 
procedure  under  which  a  hospital, 
before  the  beginning  of  a  year,  may  elect 
to  reduce  the  copayment  amount 
otherwise  established  for  some  or  all 
hospital  outpatient  department  services 
to  an  amount  that  is  not  less  than  20 
percent  of  the  hospital  outpatient 
prospective  payment  amount.  The 
statute  further  provides  that  the  election 
of  a  reduced  copayment  amount  will 
apply  without  change  for  the  entire 
year,  and  that  the  hospital  may  advertise 
its  reduced  copayment  levels.  Section 
1833(t)(5)(C)  of  the  Act  provides  that 
deductibles  cannot  be  waived.  Finally, 
section  1861(v)(l)(T)  of  the  Act  (as 
established  by  section  4451  of  the  BBA) 


provides  that  no  reduction  in 
copayment  elected  by  the  hospital 
under  section  1833(t)(5)(B)  may  be 
treated  as  a  bad  debt. 

In  this  rule,  we  are  proposing  that  a 
hospital  may  make  the  election  to 
reduce  copayments  on  a  calendar  year 
basis.  The  hospital  must  notify  its  fiscal 
intermediary  of  its  election  to  reduce 
copayments  no  later  than  90  days  prior 
to  the  start  of  the  calendar  year.  This  90- 
day  notification  requirement  is 
necessary  in  order  to  give  the 
intermediaries  sufficient  time  to  make 
the  systems  changes  required  to 
implement  the  hospital's  election.  The 
hospital's  notification  must  be  in 
writing.  It  must  specifically  identify  the 
ATC  groups  to  which  the  hospital's 
election  will  apply  and  the  copayment 
level  (within  the  limits  identified 
below)  that  the  hospital  has  selected  for 
each  group.  The  election  of  reduced 
copayment  must  remain  in  effect 
unchanged  during  the  year  for  which 
the  election  was  made.  The  hospital 
may  advertise  and  otherwise 
disseminate  information  concerning  the 
reduced  level  of  copayment  that  it  has 
elected. 

We  also  are  proposing  that  a  hospital 
may  elect  to  reduce  the  copayment 
amount  for  any  or  all  ATC  groups.  A 
hospital  may  not  elect  to  reduce  the 
copayment  amount  for  some,  but  not  all, 
services  within  the  same  ATC  group. 

A  hospital  may  not  elect  for  an  APC 
group  a  copayment  amount  that  is  less 
than  20  percent  of  the  adjusted  ATC 
payment  rate  for  that  hospital.  In 
determining  whether  to  make  such  an 
election,  hospitals  should  note  that  the 
national  copayment  amount  under  this 
system,  based  on  20  percent  of  national 
median  charges  for  each  ATC,  may  yield 
copayment  amounts  that  are 
significantly  higher  or  lower  than  the 
copayment  that  the  hospital  has 
previously  collected.  This  is  because  the 
median  of  the  national  charges  for  an 
APC  group,  from  which  the  copayment 
amount  is  ultimately  derived,  may  be 
higher  or  lower  than  the  hospital's 
historic  charges.  We,  therefore,  advise 
that  hospitals,  in  determining  whether 
to  exercise  the  option  of  electing  lower 
copayment  and  the  level  at  which  to 
make  the  election,  carefully  study  the 
annual  copayment  amounts  for  each 
APC  group  in  relation  to  the  copayment 
amount  that  the  hospital  has  previously 
collected. 

Calculation  of  copayment  amounts  on 
the  basis  of  a  hospital's  election  of 
reduced  copajrment  for  the  most  part 
follows  the  formula  described 
previously.  For  example,  assume  that 
the  adjusted  ATC  payment  rate  is  $300; 
the  program  payment  percentage  for  the 
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APC  group  is  60  percent;  the  hospital 
has  elected  a  $60  adjusted  reduced 
copayment  amount  for  the  ATC  group; 
and  the  beneficiary  has  not  satisfied  the 
annual  deductible. 

(A)  Adjusted  APC  payment  rate:  $300 

(B)  Subtract  the  applicable  deductible: 

$300  -  $100  =  $200 

(C)  Multiply  by  the  program  payment 

percentage  to  determine  the 
Medicare  payment  amount:  0.6  x 
$200  =  $120 

(D)  Beneficiary's  copayment  is  the 

difference  between  the  APC 
payment  rate  reduced  by  any 
deductible  amoimt  and  the 
Medicare  payment  amount,  but  not 
to  exceed  the  adjusted  reduced 
copayment  amount:  $200  -  $120  = 
$80  (limited  to  $60  because  of  the 
hospital-elected  reduced  copayment 
amount) 
In  this  case,  Medicare  makes  its 
regular  payment  of  $120,  but  the 
beneficiary  pays  a  $100  deductible  and 
a  reduced  copayment  amount  of  $60,  for 
a  total  payment  to  the  hospital  of  $280 
instead  of  the  $300  that  the  hospital 
would  have  received  if  it  had  not  made 
its  election. 

E.  Adjustment  for  Area  Wage 
Differences 

1.  Proposed  Wage  Index 

SecUon  1833(t)(2)(D)  of  the  Act 
requires  that,  as  part  of  the  methodology 
for  determining  prospective  payments  to 
hospitals  for  outpatient  services,  the 
Secretary  must  determine  a  wage 
adjustment  factor  to  adjust  the  portion 
of  payment  and  copayment  attributable 
to  labor-related  costs  for  relative 
differences  in  labor  and  labor-related 
costs  across  geographic  regions  in  a 
budget-neutral  manner. 

To  determine  which  wage  adjustment 
factor  to  incorporate  into  the  hospital 
outpatient  department  PPS,  we 
considered  several  options.  One  choice 
would  be  to  use  a  wage  index  specific 
to  hospital  outpatient  department  labor 
costs.  However,  the  Congress  did  not 
require  us  to  nor  did  we  have  either  the 
time  or  resources  necessary  to  construct 
a  hospital-outpatient-department- 
specific  wage  index. 

We  next  considered  the  hospital 
inpatient  PPS  wage  index  that  HCFA 
maintains  under  the  Medicare  program. 
The  hospital  inpatient  PPS  wage  index 
is  well  established,  and  it  is  constructed 
specifically  for  the  purpose  of 
"reflecting  the  relative  hospital  wage 
level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level"  (section 
1886(d)(3)(E)  of  the  Act),  a  requirement 
that  is  analogous  to  that  set  forth  under 


the  hospital  outpatient  department  PPS 
in  section  1833(t)(2)(D)  of  the  Act.  The 
data  upon  which  the  hospital  inpatient 
PPS  wage  index  is  based  are  collected 
from  Medicare  cost  reports,  and  the 
wage  index  is  updated  annually.  Any 
changes  in  hospital  inpatient  PPS  wage 
index  values  must  be  made  in  such  a 
manner  as  to  assure  budget  neutrality 
(section  1886(d)(3)(E)  of  the  Act).  The 
hospital  inpatient  PPS  wage  index  for 
fiscal  year  1998  reflects  the  following: 

•  Total  salaries  and  hours  fi'om  short- 
term,  acute  care  hospitals. 

•  Home  office  costs  and  hours. 

•  Fringe  benefits  associated  with 
hospital  and  home  office  salaries. 

•  Direct  patient  care  contract  labor 
costs  and  hours. 

•  The  exclusion  of  salaries  and  hours 
for  nonhospital  type  services  such  as 
SNF  services,  home  health  services,  or 
other  subprovider  components  that  are 
not  subject  to  the  PPS. 

A  detailed  description  of  the  fiscal 
year  1999  hospital  inpatient  PPS  wage 
index  is  contained  in  the  proposed  rule 
entitled  "Changes  to  the  Hospital 
Inpatient  Prospective  Payment  Systems 
and  Fiscal  Year  1999  Rates  (HCFA- 
1003-P)"  published  in  the  Federal 
Register  on  May  8, 1998  (63  FR  25575). 

We  decided  that  using  the  hospital 
inpatient  PPS  wage  index  as  the  source 
of  an  adjustment  factor  for  geographic 
wage  differences  for  the  hospital 
outpatient  department  PPS  was  both 
reasonable  and  logical,  given  the 
inseparable,  subordinate  status  of  the 
outpatient  department  within  the 
hospital  overall.  We  then  had  to 
determine  which  version  of  the  hospital 
inpatient  PPS  wage  index  to  use.  There 
are  several  possible  wage  indices  that 
can  be  developed  from  the  basic  wage 
and  salary  data  taken  from  hospital  cost 
reports,  depending  on  changes  that  are 
applied  to  the  data.  One  modification 
takes  into  account  the  effect  of  hospital 
redesignation  under  1886(d)(8)(B)  of  the 
Act  and  hospital  reclassification  under 
1886(d)(10).  A  second  modification 
results  from  assigning  to  an  urban 
hospital  the  statewide  rural  wage  index 
value  for  the  State  in  which  that 
hospital  is  located  when  the  wage  index 
of  the  urban  hospital  would  otherwise 
be  lower  than  the  statewide  rural  wage 
index  value  (the  "floor").  (In  fiscal  year 
1998,  this  particular  "hold  harmless" 
provision  affected  128  hospitals  in  32 
metropolitan  statistical  areas  (MSAs).) 
Given  the  choice  between  the  wage 
index  that  we  use  under  the  hospital 
inpatient  PPS,  which  reflects 
reclassification  and  other  changes,  and 
a  wage  index  that  does  not  incorporate 
these  changes,  we  are  proposing  to 
adopt  the  wage' index  that  is  used  to 


determine  payments  to  hospitals  under 
the  hospital  inpatient  PPS  to  adjust  for 
relative  differences  in  labor  and  labor- 
related  costs  across  geographic  areas 
under  the  hospital  outpatient 
department  PPS.  We  note  that  hospital 
outpatient  department  services  do  not 
fall  under  the  category  of  either 
"nonhospital  type  services"  or  of  "other 
subprovider  components,"  which  are 
excluded  from  consideration  in 
developing  the  hospital  inpatient  PPS 
wage  index.  We  also  note  diat  because 
hospital  staff  fiequently  provide 
services  in  both  the  inpatient  and 
outpatient  departments,  labor  costs 
associated  with  hospital  outpatient 
department  services  are  generally 
reflected  in  the  hospital  wage  and  salary 
data  that  are  the  basis  of  the  hospital 
inpatient  PPS  wage  index. 

By  statute,  we  implement  the  annual 
updates  of  the  hospital  inpatient  PPS  on 
a  fiscal  year  basis.  However,  updates  to 
the  hospital  outpatient  department  PPS 
will  be  made  on  a  calendar  year  basis. 
We  are  proposing  to  update  the  wage 
index  values  used  to  calculate  hospital 
outpatient  department  PPS  Medicare 
payment  and  beneficiary  copayment 
amoimts  on  a  calendar  year  basis.  In 
other  words,  the  hospital  inpatient  PPS 
wage  index  values  that  are  updated 
annually  on  October  1  will  be 
implemented  for  the  hospital  outpatient 
department  PPS  on  the  January  1 
immediately  foUovdng.  We  are 
proposing  this  schedule  so  that  wage 
index  changes  are  implemented 
concurrently  with  any  other  revisions, 
such  as  changes  in  the  APC  groups 
resulting  from  new  or  deleted  CFT 
codes,  that  are  implemented  on  a 
calendar  year  basis. 

2.  Labor-Related  Portion  of  Hospital 
Outpatient  Department  PPS  Payment 
Rates 

In  calculating  payments  to  hospitals 
imder  the  hospital  inpatient  PPS,  the 
labor-related  portion  of  expenses  within 
the  standardized  amounts  used  to 
establish  the  prospective  payment  rates 
is  multiplied  by  the  hospital  wage  index 
value  to  offset  regional  wage  differences. 
The  fiscal  year  1998  labor-related 
portion  under  the  hospital  inpatient  PPS 
is  71.1  percent.  The  manner  in  which 
this  portion  was  calculated  is  explained 
in  detail  in  the  August  29, 1997  Federal 
Register  (62  FR  45993).  We  note  that 
compensation  for  wages,  salaries,  and 
employee  benefits  accoimts  for  61.4 
percent  of  expenses,  with  the  other  9.7 
percent  attributable  to  professional  fees, 
postal  services,  and  all  other  labor- 
intensive  services,  as  explained  in  the 
August  29, 1997  Federal  Register  (62  FR 
45995). 
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Current  ASC  payment  rates  are 
standardized  for  regional  wage 
diffiBrences,  and  carriers  adjust  the  base 
rates  to  calculate  payments  to 
individual  facilities  by  multiplying  the 
labor-related  portion  of  the  base  rate  by 
the  appropriate  hospital  inpatient  PPS 
wage  index  factor.  The  labor-related 
portion  of  current  ASC  payment  rates  is 
34.45  percent  based  on  1986  ASC 
survey  data. 

Because  of  the  sequence  of  st^s  that 
we  followed  to  construct  the  hospital 
outpatient  department  services  FPS 
database,  we  had  to  estimate  the 
percentage  of  hospital  outpatient 
department  costs  attributable  to  labor  in 
order  to  standardize  hospital  outpatient 
department  costs  for  geographic  wage 
differences.  We  decided  that  60  percent 
represented  a  reasonable  estimate  of 
outpatient  costs  attributable  to  labor,  as 
it  falls  between  the  hospital  inpatient 
PPS  operating  cost  labor  factor  of  71.1 
percent  and  tibe  ASC  labor  factor  of 
34.45  percent  and  is  within  a  percentage 
point  of  the  labor-related  costs  under 
the  hospital  inpatient  operating  cost 
PPS  attributed  directly  to  wages, 
salaries,  and  employee  benefits  (61.4 
percent)  imder  the  rebased  1992 
hospital  market  basket  that  was  used  to 
develop  the  fiscal  year  1997  update 
factor  for  inpatient  PPS  rates  (published 
August  30, 1996  at  61  FR  46187).  In 
admtion  to  considering  what  percentage 
of  costs  is  attributed  to  labor  by  other 
pa)rment  systems,  we  considered  health 
care  market  factors  such  as  the  shift  of 
more  complex  services  from  the 
inpatient  to  the  outpatient  setting, 
which  could  influence  labor  intensity 
and  costs,  and  60  percent  seemed 
appropriate.  (As  we  explain  in  section 
V.I.  below,  regression  analysis 
confirmed  the  labor  percentage  to  be  60 
percent.)  We  calculated  60  percent  of 
each  hospital's  total  operating  and 
Capital  costs.  We  then  divided  that 
amoimt  by  the  provider's  1996  hospital 
inpatient  PPS  wage  index  value  to 
standardize  differences  in  costs  that  are 
attributable  to  geographic  wage 
differences.  The  total  cost  of  performing 
a  procedure/visit,  therefore,  includes 
wage-standardized  operating  and  capital 
costs,  as  well  as  bimdled  ancillary  costs 
(that  is,  operating  room  time,  medical/ 
surgical  supplies,  pharmaceuticals, 
anesthesia,  recovery  room,  observation, 
biologicals,  etc.)  and  minor  ancillary 
procedures  (for  example,  venipuncture), 
as  explained  in  greater  detail  in  section 
V.C. 

The  final  hospital  outpatient 
department  PPS  payment  rates  that 
would  have  been  effective  January  1, 
1999  may  differ  slightly  irom  those 
proposed  in  this  rule  because  we  intend 


to  adjust  APC  pajrment  rates  using  the 
fiscal  year  1999  hospital  inpatient  PPS 
wage  index  values  that  are  implemoited 
October  1, 1998.  The  hospital  inpatient 
PPS  wage  index  values  proposed  for 
fiscal  year  1999  are  in  the  Federal 
Register  proposed  rule  published  May 
8, 1998  entitled  "Changes  to  the 
Hospital  Inpatient  Prospective  Payment 
Systems  and  Fiscal  Year  1999  Rates 
(HCFA-1003-P)"  (63  FR  25575). 

We  are  proposing  to  use  the  annually 
updated  hospital  inpatient  PPS  wage 
index  values  to  adjust  both  program 
payment  and  copayment  amoimts  for 
area  wage  variations,  as  we  explain 
below. 

3.  Adjustment  of  Hospital  Outpatient 
Department  PPS  Payment  and 
Copayment  Amounts  for  Geographic 
Wage  Variations 

To  adjust  the  APC  payment  rates  and 
beneficiary  copayment  rates  for 
outpatient  services  for  geographic  wage 
variations,  we  are  proposing  to  use  the 
same  labor-related  {>ercentage  (60 
percent)  that  we  used  initially  to 
standardize  costs  for  geograpnic  wage 
differences.  When  intermediaries 
calculate  actual  payment  amounts,  they 
will  multiply  the  prospectively 
determined  APC  payment  rate  and 
copayment  amount  by  that  labor-related 
percentage  to  determine  the  labor- 
related  portion  of  the  base  payment  and 
copayment  rates  that  is  to  be  adjusted 
using  the  appropriate  wage  index  factor. 
That  labor-related  portion  will  then  be 
multiplied  by  the  hospital's  inpatient 
PPS  wage  index  factor,  and  the  resulting 
wage-adjusted  labor-related  portion  will 
be  added  to  the  non-labor-related 
portion,  resulting  in  wage-adjusted 
payment  and  copayment  rates.  The 
wage-adjusted  copayment  amount  is 
then  subtracted  from  the  wage-adjusted 
APC  pajrment  rate,  and  the  result  is  the 
Medicare  payment  amount  for  the 
service  or  procedure.  Note  that  even  if 
a  hospital  elects  to  discount  the 
copayment,  the  full  copayment  amoimt 
is  assumed  for  purposes  of  determining 
Medicare  program  payments.  (See 
section  V.D.  for  a  discussion  of  how 
Medicare  program  payments  are 
calculated  when  the  Part  B  deductible 
applies.) 

"rhe  following  is  an  example  of  how 
an  intermediary  would  calculate  the 
Medicare  payment  for  a  surgical 
procedure  with  a  hypothetical  APC 
payment  rate  of  $300  that  is  performed 
in  the  outpatient  department  of  a 
hospital  located  in  Heartland,  USA.  The 
copayment  amount  for  the  procedure  is 
$105.  The  hospital  inpatient  PPS  wage 
index  value  for  hospitals  located  in 
Heartland.  USA  is  1.0234.  The  labor- 


related  portion  of  the  base  payment  rate 
is  $180  ($300  X  60  percent),  and  the 
non-labor-related  portion  of  the  base 
payment  rate  is  $120  ($300  x  40 
p«cent).  The  labor-related  portion  of 
the  base  copayment  rate  is  $72  ($120  x 
60  percent),  and  the  non-labor-related 
portion  of  the  base  copayment  rate  is 
$48  ($120  X  40  percent).  It  is  assumed 
that  the  beneficiary  deductible  has  been 
met. 

Wage-Adjusted  Base  Payment  Rate 
(rounded  to  nearest  dollar): 

=  ($180  X  1.0234)  +  $120 

s$184-^$120 

=  $304 
Wage-Adjusted  Base  Copayment  Rate 
(rounded  to  nearest  dollar): 

=  ($72  X  1.0234)  +  $48 

=  $74  +  $48 

=  $122 
Calculate  Medicare  Program  Payment 
Amount: 

$304  -  $122  =  $182 

F.  Claims  Submission  and  Processing 

Hospitals  will  receive  detailed 
instructions  on  claims  submission  over 
the  coming  year.  This  section  provides 
a  brief  overview  of  the  process. 

In  order  for  APCs  to  properly  capture 
services  furnished,  hospitals  must 
assign  HCPCS  codes  to  services. 
Revenue  center  codes  will  capture  only 
packaged  services  (operating  and 
recovery  room,  pharmaceuticals, 
medical/surgical  supplies,  etc.).  Correct 
assignment  of  codes  requires  an 
understanding  of  the  diffierences  among 
surgical  procedures,  a  knowledge  of  the 
extent  of  effort  expended  in  a  clinic 
visit,  etc.  We  believe  that  many 
hospitals  currently  have  surgical  records 
coded  using  HCPCS  in  the  medical 
records  department.  However,  many 
hospital  coders  are  much  more  familiar 
with  the  ICD-9-CM  system  of 
classification  than  they  are  with  HCPCS. 
Among  the  sources  of  education 
available  to  update  skills,  hospitals  may 
want  to  explore  in-service  education 
from  a  credentialed  coder  with 
experience  in  billing  for  physicians'  and 
surgeons'  services,  classes  available 
from  local  hospital  associations  or 
medical  record  associations,  formal 
classes  in  local  colleges,  etc. 

Coding  conventions  in  the  outpwtient 
setting  differ  slightly  from  those  in  use 
in  inpatient  settings.  The  dia^osis 
identified  on  the  claim  need  not  be  the 
"principal"  diagnosis,  as  required  under 
DRGs.  Instead  the  diagnosis  is  the 
reason  for  the  visit  as  identified  at  the 
time  of  the  visit.  It  is  not  necessary  to 
wait  to  submit  the  claim  until  laboratory 
or  x-ray  results  are  known,  in  an  effort 
to  more  clearly  identify  the  diagnosis.  In 
billing  for  clinic  and  emergency 
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department  visits,  the  diagnosis  should 
relate  to  the  reason  for  the  visit.  A 
patient  who  attends  several  different 
clinics  in  one  day  should  have  separate 
claims  submitted  for  each  clinic  visit, 
since  at  this  time  only  one  diagnosis  can 
be  associated  with  each  claim.  We  will 
seek  a  change  to  the  UB-92  allowing 
diagnoses  to  be  identified  by  number,  so 
that  each  line  item  can  have  a  diagnosis 
associated  with  it. 

Another  difference  from  inpatient 
reporting  is  that  the  DRG  GROUPER  can 
take  every  procedure  coded  and  identify 
the  one  highest  in  the  surgical  hierarchy 
applicable  to  the  diagnosis,  then  ignore 
those  that  do  not  affect  the  DRG.  The 
HCPCS  codes,  however,  are  both  more 
numerous  and  very  specific  and  should 
be  used  appropriately,  since  each  code 
will  trigger  a  payment. 

We  propose  to  apply  to  hospital 
outpatient  claims  HCFA's  Correct 
Coding  Initiative  (CQ).  One  of  the 
piuposes  of  the  CQ  is  to  ensure  that  the 
most  comprehensive  of  a  group  of  codes 
is  billed  instead  of  the  component  parts. 
For  example,  GOOOl  (routine 
venipuncture)  is  a  component  part  of 
36430  (transfusion  of  blood  or  blood 
components)  and  should  not  be 
separately  billed.  Similarly.  94760 
(pulse  oximetry)  should  not  be  billed 
with  surgical  procedures  for  which  it  is 
a  common  monitoring  technique.  In 
1997,  hospital  outpatient  claims  showed 
it  more  than  10,000  times  with  45378 
(diagnostic  colonoscopy).  The  CCI  also 
checks  for  mutually-exclusive  code 
pairs.  For  example.  93797  (cardiac 
rehabilitation  without  ECG  monitoring) 
should  not  be  billed  simultaneously 
with  93798  (cardiac  rehabilitation  with 
ECG  monitoring),  which  happened 
nearly  12.000  times  in  1997  hospital 
outpatient  claims.  We  propose  to  use 
the  CQ  edits  to  ensure  that  only 
appropriate  codes  are  grouped  and 
priced. 

Carriers  have  used  CQ  as  an  editing 
tool  since  Januaiy  1996,  and  have 
discovered  that  the  vast  majority  of  edits 
are  rarely  triggered.  However,  as  shown 
in  the  examples  above,  hospitals'  coding 
patterns  could  result  in  inappropriate 
payments  unless  such  edits  are  applied. 
Under  the  cost  reimbursement  system, 
these  types  of  errors  did  not  ultimately 
resuh  in  higher  payments  to  the 
hospitals;  nor  did  providing  wrong 
numbers  in  the  imits  field  (for  example, 
repeating  the  revenue  code).  Again, 
under  this  PPS,  each  unit  billed  will 
trigger  a  payment.  Thus,  we  have 
created  a  second  set  of  edits  limiting  the . 
ntunber  of  units  allowed  for  each 
HCPCS  code.  For  example,  only  "1" 
will  be  accepted  in  the  units  field  for 
cataract  surgery,  but  for  most  services 


the  edit  allows  for  the  procedure  to  be 
performed  a  number  of  times  in  a  day, 
with  an  upper  limit  to  reduce  obvious 
errors.  Of  course,  hospitals  should 
report  only  the  actual  number  of  times 
a  procedure  was  performed,  keeping  in 
mind  that  CPT  and  HCPCS  definitions 
sometimes  specify  the  units.  For 
example,  code  11720  is  for  debridement 
of  nail(s)  by  any  method;  one  to  five. 
This  code  should  be  reported  only  once 
for  any  number  of  nails  debrided 
between  one  and  five,  inclusive.  If  more 
than  five  nails  are  debrided,  the 
appropriate  code  is  11721,  debridement 
of  nail(s)  by  any  method;  six  or  more, 
billed  only  once  in  place  of  11720. 

We  propose  to  require  that  hospital 
outpatient  and  CMHC  bills  that  span 
more  than  one  day  indicate  the  date  of 
the  service  for  each  Une  item  on  the  bill. 
Line  item  dates  of  service  are  needed  in 
order  to  implement  the  CQ  and  the 
units'  edits,  both  of  which  are  applied 
based  on  services  furnished  on  the  same 
date. 

Further  information  on  billing  line 
item  dates  of  service,  using  HCPCS  to 
code  all  claims,  and  editing  will  be 
provided  by  instructions. 

G.  Updates 

1.  Revisions  to  Weights  and  the  Wage 
and  Other  Adjustments 

Section  1833(t)(6)(A)  of  the  Act  gives 
the  Secretary  authority  to  periodically 
review  and  update  the  APC  groups,  the 
relative  payment  weights,  and  the  wage 
and  the  other  adjustments  that  are 
components  of  the  outpatient  PPS,  to 
take  into  account  changes  in  medical 
practice,  changes  in  technology,  the 
addition  of  new  services,  new  cost  data, 
and  other  relevant  information  and 
factors. 

We  explained  above  that  we  intend  to 
update  the  wage  index  values  used  to 
calculate  program  payment  and 
copayment  amounts  on  a  calendar  year 
basis,  adopting  effective  for  services 
furnished  each  January  1  the  wage  index 
value  established  for  a  hospital  under 
the  inpatient  PPS  the  previous  October 
1. 

Recalibration  of  the  APC  group 
weights  is  another  type  of  revision 
provided  for  imder  the  statutory  review 
authority.  We  define  recalibration  as  the 
updating  of  all  the  APC  group  weights 
based  on  more  recent  information.  We 
do  not  intend  to  make  this  type  of 
update  on  an  annual  basis.  For  example, 
we  are  required  to  rebase  ASC  payment 
rates  using  survey  data  that  are  collected 
every  5  years.  At  this  time,  we  would 
like  to  solicit  comments  on  how 
fi«quently  to  recalibrate  the  hospital 


outpatient  APC  weights  and  on  the 
meUiod  and  data  that  should  be  used. 

Section  1833(t)(6)(B)  of  the  Act 
requires  that  all  revisions  to  APC 
groupings,  weights,  and  other 
adjustments  be  made  in  a  budget-neutral 
manner.  Adjustments  made  for  a 
particular  year  may  not  cause  the 
estimated  amount  of  expenditures  under 
the  outpatient  PPS  to  iucrease  or 
decrease  from  the  expenditiues  that  we 
estimate  would  have  been  made  under 
the  outpatient  PPS  without  any  updates 
or  revisions. 

2.  Revisions  to  APC  Groups 

It  is  our  intent  to  use  the  same  APC 
surgical  groups  in  the  payment  systems 
both  for  hospital  outpatient  services  and 
for  siu^cal  services  furnished  by 
Medicare-approved  ASCs.  A  discussion 
of  the  use  of  APC  groups  to  set  payment 
rates  for  Medicare-approved  ASCs  can 
be  found  in  the  proposed  rule  entitled 
"Update  of  Ratesetting  Methodology, 
Payment  Rates,  Payment  Policies,  and 
the  List  of  Covered  Surgical  Procedures 
for  Ambulatory  Surgical  Centers 
Effective  October  1, 1998"  (HCFA- 
188S-P)  that  was  pubUshed  in  the 
Federal  R^ter  June  12, 1998  (63  FR 
32290).  In  order  to  maintain 
comparability  of  the  APC  groups  across 
both  settings,  we  are  proposing  to 
coordinate  our  review  of  comments  on 
the  composition  of  the  APC  groups  that 
are  submitted  during  the  public 
comment  period  following  publication 
of  both  this  proposed  rule  and  the  ASC 
proposed  rule.  We  are  further  proposing 
to  coordinate  any  adjustments  to  the 
composition  of  the  APC  surgical  groups 
that  may  result  from  our  analysis  of  both 
sets  of  comments  to  ensure  that  the  final 
APC  surgical  groups  not  only  reflect  and 
take  into  account  both  sets  of  comments, 
but  also  remain  comparable  for  ASCs 
and  hospital  outpatient  departments  to 
the  maximum  extent  possible  within  the 
constraints  imposed  by  statutory  and 
regulatory  requirements. 

Thereafter,  we  expect  the  composition 
of  all  the  APC  groups  to  remain 
essentially  intact  fit)m  one  year  to  the 
next  with  the  exception  of  the  few 
changes  that  may  be  necessary  as  a 
consequence  of  aimual  revisions  to 
HCPCS  and  lCE>-9  codes.  We  do  not 
plan  to  routinely  reclassify  services  and 
procedures  from  one  APC  to  another. 
HCFA  will  make  these  changes  based  on 
evidence  that  a  reassignment  would 
improve  the  group(s)  either  clinically  or 
with  respect  to  resource  constunption. 
All  changes  in  APC  groups  must  be 
budget  neutral,  and  changes  in  APC 
groups  will  only  be  made  through  notice 
and  comment  when  we  implement  the 
annual  outpatient  PPS  update. 
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We  are  proposing  to  follow  certain 
conventions  when,  as  a  result  of  annual 
HCPCS  and  ICD-9  revisions,  we  add 
new  services  to  the  hospital  outpatient 
PPS.  As  part  of  the  notice  and  comment 
process  accompanying  the  annual 
update  of  the  outpatient  PPS,  we  shall 
propose  the  assignment  of  a  newly 
created  code  to  the  existing  APC  that,  in 
the  judgment  of  our  medical  advisors,  is 
the  most  similar  clinically  and  in  terms 
of  resource  requirements  to  the  new 
service.  Because  a  new  service  will  not 
have  any  charge  history  or  cost  data 
associated  with  it,  classification  of  a 
new  service  to  an  existing  APC  group 
will  not  alter  the  APC  payment  rate, 
relative  weight,  and  program  payment 
and  copayment  amounts  that  have  been 
established  for  that  APC  group.  The  new 
service  will  assume  the  same  payment 
rate,  relative  weight,  and  program  and 
copayment  amounts  that  have  been 
established  for  the  APC  group  to  which 
it  is  classified. 

If  the  annual  revision  of  HCPCS  or 
ICD-9  result  in  the  deletion  of  a  code  or 
service  that  is  classified  in  an  APC 
group  imder  the  outpatient  PPS,  we 
shall  remove  that  service  from  the  APC 
group  and  discontinue  paying  for  the 
service  under  the  outpatient  PPS.  When 
a  CPT  code  that  contributed  cost  data  to 
our  1996  database  is  deleted,  we  will 
continue  to  use  the  cost  data  in  the  APC. 
This  in  fact  did  ocau  in  the 
psychotherapy  set  of  codes.  The  codes 
that  were  in  effect  in  1996  have  been 
replaced.  If  we  did  not  capture  these 
data  from  those  codes,  we  would  not  be 
able  to  assign  a  weight  to  brief 
psychotherapy  visits.  As  long  as  the 
new  codes  belong  in  the  same  APC.  in 
terms  of  clinical  coherence  and  related 
resource  use.  the  data  are  relevant.  If  the 
code  that  contributed  data  to  the  1996 
database  were  revised  so  that  it  no 
longer  belonged  in  the  APC  to  which  it 
was  originally  assigned,  the  revised 
code  would  be  placed  in  an  APC  that 
better  matched  the  new  description.  As 
in  the  case  of  an  entirely  new  code,  no 
cost  data  would  be  available  for  the 
revised  code,  so  it  would  be  assigned 
the  weight,  program  payment  rate,  and 
copayment  rate  of  the  codes  in  the  new 
APC.  We  will  not  create  an  APC  for  an 
entirely  new  code,  but  will  assign  it  for 
at  least  2  years  to  an  existing  group 
while  accumulating  data  on  its  costs 
relative  to  the  other  codes  in  the  APC. 

When  we  do  reclassify  a  service  from 
one  APC  group  to  another,  the 
reclassification  will  affect  the  payment 
rate,  the  weight,  and  the  payment  and 
copayment  amoimts  for  both  of  the 
"donor"  APC  group  and  the  "receiving" 
APC  group  if  tiie  service  that  is 
reclassified  was  recognized  in  1996  and 


is  reflected  in  our  database.  As  a  result 
of  reclassifying  a  service  that  was 
recognized  in  1996  and  is  reflected  in 
oiu'  database,  we  shall  recalculate  the 
payment  rate,  the  weight,  and  the 
payment  and  copayment  amounts  for 
both  the  "donor"  APC  group  and  the 
APC  group  to  which  the  service  is 
reassigned.  If  the  service  that  is 
reclassified  was  not  recognized  in  1996 
and  is  therefore  not  reflected  in  our 
database,  we  shall  treat  it  in  the  same 
manner  that  we  treat  the  addition  of 
altogether  new  services  and  the  removal 
of  services  that  are  deleted  from  HCPCS 
and  ICD-9,  that  is,  reclassifying  the 
code  will  have  no  effect  on  the  payment 
rate,  relative  weight,  and  payment  and 
copayment  amoimts  for  either  the  donor 
APC  or  the  receiving  ATC,  and  the 
reclassified  code  will  assimie  the 
payment  rate,  relative  weight,  and 
payment  and  copayment  amoimts  of  the 
APC  to  which  the  service  is  reclassified. 

3.  Annual  Update  to  Conversion  Factor 

Section  1833(t)(3)(C)(ii)  of  the  Act 
requires  us  to  update  annually  the 
conversion  factor  used  to  determine 
APC  payment  rates.  Section 
1833(t)(3)(C)(iii)  of  the  Act  provides  that 
the  update  be  equal  to  the  hospital 
inpatient  market  basket  percentage 
increase  applicable  to  hospital 
discharges  under  section 
1886(b)(3)(B)(iii)  of  the  Act,  reduced  by 
one  percentage  point  for  the  years  2000, 
2001,  and  2002.  We  also  have  the  option 
(under  section  1833(t)(3)(C)(iii))  of 
developing  a  market  basket  that  is 
specific  to  hospital  outpatient  services. 
We  are  considering  this  option,  and  we 
solicit  comments  on  possible  sources  of 
data  that  are  suitable  for  constructing  a 
market  basket  specific  to  hospital 
outpatient  services. 

H.  Outlier  Payments 

Section  1833(t)(2)(E)  of  the  Act 
requires  us  to  establish  in  a  budget- 
neutral  manner  other  adjustments  that 
we  determine  are  necessary  to  ensure 
equitable  payments,  such  as  outlier 
adjustments  or  adjustments  for -certain 
classes  of  hospitals.  We  considered 
several  factors  to  evaluate  the  necessity 
of  an  outlier  adjustment  policy. 

The  most  relevant  factor  is  that  the 
proposed  system  has  minimal 
packagiiig.  Unlike  the  DRG  system  for 
inpatient  services,  where  a  patient  can 
be  classified  into  only  one  payment 
group  diuing  an  inpatient  stay,  payment 
can  be  made  for  a  number  of  APC 
groups  for  a  given  patient  on  a  given 
day.  U  multiple  services  are  delivered, 
payments  will  be  made  for  multiple 
APCs.  Because  a  hospital  will  receive 
payment  for  each  service  furnished,  we 


believe  this  greatly  reduces  the  need  for 
an  outlier  adjustment. 

Another  relevant  factor  is  that  critical 
care  services  have  been  isolated  into 
their  own  APC.  Payment  for  the  critical 
care  APC  is  based  on  median  hospital 
costs  of  critical  care  services.  Therefore, 
payments  for  this  group  will  reflect  the 
intensity  and  associated  higher  costs  of 
this  type  of  medical  care. 

Even  if  critical  care  is  not  delivered, 
higher  payment  will  be  made  for  more 
serious  cases.  Payments  for  medical 
visits  to  the  emergency  room  will  be 
made  at  three  incremental  levels  of 
intensity,  and  additional  payments  will 
be  made  for  any  other  labcwatory  worie. 
x-rays,  or  surgical  interventions 
resulting  from  the  visit. 

Upon  consideration  of  the  above 
factors,  we  do  not  beUeve  that  an  outlier 
adjustment  is  necessary  to  ensure 
equitable  payments. 

/.  Adjustments  for  Specific  Classes  of 
Hospitals 

As  part  of  the  analysis  to  determine 
whether  payment  adjustments  would  be 
proposed  for  the  outpatient  prospective 
payment  system,  we  conducted 
extensive  regression  analysis  of  the 
relationship  between  outpatient  hospital 
costs  (calculated  as  hospital  outpatient 
operating  and  capital  cost  per  unit)  and 
several  foctors  that  affect  costs.  The 
latter  included  variables  used  in 
estimating  similar  models  for  the 
inpatient  PPS,  as  well  as  several 
variables  unique  to  hospital  outpatient 
departments.  We  considered  all  costs 
and  services  for  each  hospital  relevant 
to  the  proposed  payment  system. 
Ultimately,  we  decided  not  to  propose 
any  adjustments  to  the  Federal  payment 
other  than  the  wage  index  used  to  adjust 
for  local  variation  in  labor  costs  at  this 
time.  While  this  reflects  a  difference  in 
policy  relative  to  inpatient  PPS.  the 
proposed  outpatient  PPS  is 
fundamentally  different.  Specifically, 
the  outpatient  system  has  limited 
packaging,  so  variations  in  costs  are 
limited  to  the  resources  used  to  produce 
a  single  procedure.  Cost  variations  in 
the  inpatient  system,  however,  also  can 
be  attributed  to  variation  in  the  intensity 
of  services  bundled  under  a  single  rate. 
Therefore,  variations  in  outpatient  cost 
per  unit  among  hospitals  are  expected  to 
be  small  relative  to  the  variations  in 
inpatient  cost  per  discharge  that  have 
been  estimated  in  the  past. 

We  began  our  analysis  by  examining 
the  distribution  of  service  mix  and  cost 
per  unit  (or  cost  per  service)  among 
various  types  of  hospitals.  This  analysis 
revealed  some  extreme  values  of  cost 
per  unit  among  types  of  hospitals,        ~~ 
especially  major  teaching  hospitals. 
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hospitals  with  trauma  centers,  and  eye 
and  ear  hospitals.  These  costs  were  200 
percent  to  400  percent  higher  than  the 
average  cost  per  unit  for  all  hospitals. 
Because  costs  are  measured  on  a  per 
unit  basis,  values  of  this  magnitude 
suggested  problems  both  with 
identifying  procedure  codes  and 
properly  entering  the  correct  unit  of 
measurement  (times  performed,  minutes 
of  treatment,  etc.).  Under  the  current 
payment  system,  hospitals  will  be  fully 
reimbursed  for  their  services  even  if 
claims  do  not  contain  all  the  procedure 
codes  that  would  be  associated  with 
revenue  centers  billed.  A  consistent 
practice  of  such  under-coding  would 
lead  to  very  high  costs  associated  with 
a  single  unit. 

The  presence  of  these  extreme  values 
also  suggested  that  a  few  hospitals  could 
unduly  influence  the  distribution  of 
hospital  outpatient  cost  per  unit  in  our 
regression  analysis.  Individual  bills 
were  not  edited  for  extreme  unit  costs. 
However,  even  removing  cost  outliers  at 
the  bill-level  might  not  have  eliminated 
these  extreme  variations  at  the  hospital 
level.  A  single  imder-coded  bill  might 
not  meet  outlier  thresholds,  but  the 
combined  effects  of  coding  differences 
on  all  of  a  hospital's  bills  could  create 
much  higher  or  lower  unit  costs. 

In  light  of  the  lack  of  trimming  for 
outlier/error  costs  at  the  bill  level,  the 
possibility  of  outlier  hospitals  skewing 
the  distribution  of  cost  per  unit,  and  the 
hospital-level  analysis  for  payment 
adjustments  argued  for  an  edit  on  cost 
per  unit  at  the  hospital  level.  The 
distribution  of  cost  per  unit  more 
closely  resembles  a  lognormal 
distribution  than  a  normal  distribution; 
there  are  no  negative  costs  and  the 
average  cost  is  greater  than  the  median 
cost.  We  identified  outliers  using  the 
mean  and  standard  deviation  of  the 
natural  logarithm  of  cost  per  unit. 
Taking  the  natural  logarithm  of  any 
variable  compresses  the  distribution  and 
minimizes  the  impact  of  the  most 
imusual  bills  in  the  determination  of  the 
mean.  The  compressed  distribution  also 
makes  it  more  difficult  to  identify 
outliers. 

We  removed  83  hospitals  through  an 
edit  of  three  standard  deviations  £rom 
the  mean  of  the  logged  unit  costs:  51 
hospitals  with  a  logged  cost  per  unit 
exceeding  three  standard  deviations 
above  the  mean  and  32  hospitals  with 
a  logged  cost  per  unit  less  than  three 
standard  deviations  below  the  mean. 
Removing  outlier  hospitals  greatly 
improved  the  distribution  of  unit  costs 
among  types  of  hospitals.  The  exempted 
Maryland  hospitals  were  also  excluded 
from  the  analysis.  However,  we 
included  the  10  cancer  hospitals.  After 


we  removed  the  54  exempted  Maryland 
hospitals,  outlier  hospitals,  and 
hospitals  for  which  we  could  not 
identify  payment  variables,  we  were  left 
with  5,419  hospitals  for  analysis.  Our 
regression  analyses  use  this  set  of 
hospitals. 

A  variety  of  regression  models  have 
become  the  standard  of  practice  for 
examining  fiospital  cost  variation  and 
analyzing  potential  payment 
adjustments.  We  looked  at  two  standard 
models:  fully  specified  explanatory 
models  to  examine  the  impact  of  all 
relevant  factors  that  might  potentially 
afiiect  outpatient  hospital  cost  per  unit 
and  payment  models  that  examine  the 
impacts  of  those  factors  used  to 
determine  payment  rates.  The  payment 
models  standardize  the  dependent 
variable,  hospital  outpatient  cost  per 
unit,  by  service  mix  to  capture  the 
relationship  between  the  AFC  weights 
and  payment  under  the  PPS,  rather  than 
a  statistical  relationship  between  service 
mix  and  costs.  Both  unweighted 
regressions  and  regressions  weighted  by 
volume  were  examined.  All  regressions 
employed  a  double  log  or  semi-log 
specification.  References  to  logs 
throughout  this  discussion  refer  to  the 
natural  logarithm,  and  the  geometric 
mean  is  the  mean  of  the  natural 
logarithm  of  values.  Our  dependent 
variable  was  total  hospital  outpatient 
cost  per  unit. 

We  used  payment  variables  from  the 
inpatient  prospective  payment  system, 
including  disproportionate  share  patient 
percentage,  both  capital  and  operating 
teaching  variables  (resident  to  average 
daily  census  and  resident  to  bed  ratios 
respKBCtively),  and  dummy  variables  to 
accoimt  for  location  in  a  rural,  large 
urban,  and  other  urban  area.  We  also 
looked  at  a  modified  teaching  variable 
that  reflects  outpatient  volume,  several 
diunmy  variables  imique  to  outpatient 
departments,  such  as  the  presence  of  a 
trauma  imit,  and  the  difference  in  costs 
among  various  types  of  TEFRA  hospitals 
and  cancer  hospitals.  A  discussion  of 
the  major  payment  variables  and  our 
findings  appears  below. 

Service  Mix  Index 

Using  APC  weights  and  the  niunber  of 
services  provided  in  each  APC,  we 
calculated  an  average  APC  weight,  or 
service  mix,  for  each  hospital.  We  also 
calculated  a  "discounted"  service  mix 
that  considers  the  reduced  weight  for 
additional  surgical  procedures 
performed  at  the  same  time,  which  is 
consistent  with  the  proposed  payment 
system.  The  national  average  service 
mix  is  1.43,  and  the  national  average 
service  mix  discoimted  for  multiple 
procedures  is  1.45.  The  difierences 


between  the  two  are  negligible  due  to 
the  low  volume  of  services  subject  to 
discounting,  and  they  proved  almost 
interchangeable  in  the  adjustment 
regressions.  We  did  use  the  discounted 
service  mix  for  our  regressions  because 
it  reflects  the  proposed  policy. 

Since  APC  weights  are  calculated 
from  costs,  we  would  expect 
approximately  a  one  to  one,  or 
proportional,  relationship  between 
service  mix  and  hospital  outpatient  cost 
per  unit.  That  is,  we  expect  the 
coefficient  of  the  service  mix  to  be  one 
in  a  regression  of  outpatient  cost  per 
unit  on  the  service  mix  However,  initial 
payment  regressions  of  hospital 
outpatient  cost  per  imit  on  service  mix 
and  the  wage  index  revealed  a 
coefficient  of  0.68,  suggesting  that  the 
calculated  service  mix  increases  faster 
than  cost  per  imit;  a  10  percent  increase 
in  the  service  mix  is  associated  with  a 
6.8percent  increase  in  costs. 

This  estimated  relationship  prompted 
a  preliminary  analysis  of  the  . 
relationship  between  geometric  means 
and  median  cost  per  unit  within  each 
APC.  If  per  unit  cost  within  APCs  is 
distributed  log  normally,  the  median 
and  the  geometric  mean  are  equivalent. 
However,  if  the  distribution  of  costs 
within  APCs  is  skewed,  then  the  median 
may  differ  from  the  geometric  mean. 
Because  the  dependent  variable  in  the 
regression  models  is  the  natural  log  of 
hospital  outpatient  cost  per  unit,  a 
systematic  (Ufference  between  the 
geometric  mean  of  cost  per  imit  and 
median  cost  per  unit  could  explain  the 
lack  of  one  to  one  relationship  between 
hospital  service  mix  and  hospital  cost 
per  service.  Weighting  the  regression 
equation  by  the  volume  of  services, 
essentially  giving  ^«ater  weight  to  the 
relationship  between  service  mix  and 
unit  costs  for  hospitals  with  a  higher 
volume  of  services,  increases  the 
relationship  to  7.5  percent.  Higher 
volume  hospitals  tend  to  have  a  higher 
service  mix  and  hi^er  service  costs. 

A  limited  analysis  of  unit  costs  for 
selected  APCs  demonstrated  that,  in 
general,  in  APCs  with  low  relative 
weights,  median  hospital  cost  per  unit 
is  lower  than  the  geometric  mean  of 
logged  hospital  cost  per  unit,  and.  in 
APCs  with  high  relative  weights, 
median  hospital  cost  per  unit  is 
generally  higher  than  the  geometric 
mean.  Tliis  would  lead  to  a  greater 
spread  in  a  hospital's  service  mix  than 
appears  in  their  actual  cost  per  unit,  and 
would  provide  an  explanation  for  the 
less  than  proportional  relationship  that 
was  estimated  to  exist  between  service 
mix  and  cost  per  unit.  A  regression  of 
cost  per  unit  on  a  service  mix  derived 
from  weights  based  on  the  geometric 


mean  and  the  wage  index  demonstrated 
better  correlation;  a  10  percent  increase 
in  service  mix  led  to  a  7.7  percent 
increase  in  cost  per  unit.  Weighting  this 
regression  equation  by  the  volume  of 
services  increases  the  relationship  to  9.1 
percent,  suggesting  that  the  higher 
service  mix  of  higher  volume  hospitals 
better  tracks  those  hospitals'  cost  per 
unit. 

Li^r  Share 

The  coefficient  of  the  hospital  wage 
index  is  the  estimated  percentage 
change  in  costs  attributable  to  a  1 
percent  increase  in  the  wage  index.  This 
coefficient  provides  an  estimate  of  the 
share  of  outpatient  hospital  unit  costs 
that  are  attributable  to  labor.  E>epending 
on  the  model  specification,  the 
coefficient  ranged  from  0.51  to  0.68 
reflecting  a  labor  share  between  50  and 
70  percent.  The  coefficient  from  a  fully 
specified  payment  regression  of  the 
hospital  cost  per  unit  standardized  for 
the  service  mix  on  the  vrage  index, 
disproportionate  share  patient 
percentage,  modified  teaching,  rural, 
and  urban  variables  is  approximately 
0.60,  suggesting  a  labor  share  of  60 
percent.  Even  though  we  ultimately 
decided  that  we  would  not  propose 
additional  adjustments,  we  believe  that 
the  coefficient  from  this  specification 
provides  the  best  estimate  of  the  labor 
share  for  the  proposed  system.  This 
judgment  was  based  on  a  policy  to  use 
a  labor  share  that  reflected  the 
relationship  between  the  wage  index 
and  costs,  rather  than  the  effects  of 
correlated  factors.  The  explanatory 
regression  model  that  has  a  dependent 
variable  of  unstandardized  hospital 
outpatient  cost  per  unit  also  implies  a 
labor  share  of  60  percent  across  most 
specifications. 

Teaching  Intensity  and 
Disproportionate  Share  Patient 
Percentage 

For  the  inpatient  PPS,  the  intensity  of 
teaching  programs  has  typically  been 
measured  by  the  resident  to  bed  ratio  or 
resident  to  average  daily  census  ratio. 
Early  in  our  regression  analysis,  we 
used  resident  to  the  average  daily 
census  of  inpatient  days,  the  teaching 
variable  from  inpatient  capital  PPS.  The 
results  suggested  that  costs  increase 
somewhat  with  the  size  of  the  teaching 
program  (p<0.05).  However,  we  believed 
that  this  ratio  could  not  adequately 
represent  teaching  hospitals  writh  large 
outpatient  departments  relative  to  the 
size  of  their  inpatient  operations.  We 
modified  the  resident  to  average  daily 
census  variable  to  reflect  the  ratio  of 
residents  to  combined  inpatient  and 
outpatient  utilization.  To  accomplish 


this,  we  calculated  the  ratio  of  inpatient 
costs  per  day  to  outpatient  costs  per  unit 
for  each  hospital,  and  we  used  tUs  ratio 
to  convert  hospital  services  into 
inpatient  day  equivalents.  We  combined 
both  inpatient  days  and  outpatient  day 
equivalents  to  get  a  ratio  of  residents  to 
inpatient  and  outpatient  days.  Since  we 
cannot,  at  this  time,  allocate  residents  to 
inpatient  and  outpatient  settings,  we 
could  not  estimate  a  teaching  variable 
based  on  residents  to  outpatient  volume 
alone. 

We  created  the  disproportionate  share 
(>atient  percentage  variable  by  adding 
the  percentage  of  inpatient  days 
attributable  to  Medicaid  patients  to  the 
percentage  of  Medicare  patients 
receiving  Supplemental  Security 
Income.  In  most  regression 
specifications,  the  disproportionate 
^are  percentage  was  positive,  small  in 
magnitude,  and  significant  (p<0.05). 
These  coefficients  imply  that  a  hospital 
with  a  40  percent  disproportionate  share 
percentage  would  be  approximately  4.5 
percent  [calculated  (^dshi-o.ii  _  i)*i00l 
more  costly  than  hospitals  without  any 
low-income  patients.  Teaching  intensity 
variables  were  not  significant  in  un- 
weighted regressions  (p>0.05).  However, 
they  were  positive  and  significant  in 
regressions  weighted  by  number  of 
services.  The  teaching  coefficient 
implies  that  a  hospital  with  a  resident 
to  combined  inpatient  and  outpatient 
"days"  ratio  of  0.35  would  be  2.4 
percent  [calculated 

((l+IME)o<»-l)*100l  more  costly  than 
hospitals  with  no  residents. 

We  also  estimated  several  regression 
specifications  to  determine  if  there  were 
thresholds  for  the  estimated  impacts  of 
teaching  and  disproportionate  share 
patient  percentage  on  costs.  We 
determined  that  positive  and  significant 
estimated  differences  do  not  occur  for 
hospitals  whose  disproportionate  share 
percentage  is  less  than  0.40.  Significant 
effects  for  the  teaching  variable  do  not 
occur  for  hospitals  whose  ratio  of 
residents  to  inpatient  and  outpatient 
days  is  less  than  0.32,  We  used  these 
results  to  estimate  a  new 
disproportionate  share  patient 
percentage  based  on  a  0.30  threshold 
and  a  ratio  of  residents  to  inpatient  and 
outpatient  "days"  based  on  a  0.28 
threshold.  We  chose  these  thresholds  by 
identifying  the  point  at  which  the 
relationship  between  the  unit  costs  and 
the  teaching  intensity  or 
disproportionate  share  patient 
percentage  becomes  positive  rather  than 
significant  because  of  the  lack  of 
significance  associated  with  the 
teaching  variable  and  because  the  small 
coefficient  for  the  disproportionate 
share  variable  led  to  intermittent 


significance  for  higher  values.  We 
subtracted  these  thresholds  from  the 
original  variable  to  create  new  teaching 
and  disproportionate  share  patient 
percentage  variables.  Subtracting  the 
threshold  removes  the  effect  of  values 
that  are  not  significantly  related  to  cost 
per  unit  and  eliminates  the  sudden 
increase  (notch  effect)  in  the 
disproportionate  share  patient 
percentage  and  teaching  variable  at  the 
threshold  level.  The  new  variables 
suggest  that  a  hospital  with  a 
disproportionate  share  patient 
percentage  10  points  hi^er  than  the  30 
percent  threshold  is  approximately  2.3 
percent  more  costly  [calculated 
(,Dsm~oj3_  i)*iool  and  that  a  hospital 
with  a  ratio  of  residents  to  inpatient  and 
outpatient  utilization  0.07  higher  than 
the  0.28  threshold  is  approximately  0.75 
percent  more  costly  (calculated 
((1+IME)<»"-1)*100). 

UHban  and  RnralLocation 

We  also  estimated  difference  in 
hospital  outpatient  costs  between  rural, 
large  urban,  and  other  urban  areas.  In 
almost  all  of  the  regression  models,  both 
explanatory  and  payment,  the  rural 
dummy  variable  was  {>ositive  and 
significant  (p<0.05).  Rural  hospitals  had 
approximately  8  percent  higher 
standardized  unit  costs  than  urban 
hospitals.  In  all  of  the  regression 
models,  large  urban  hospitals  were  not 
significantly  difiierent  from  other  urban 
hospitals. 

TEFRA  and  Cancer  Hospitals 

We  also  found  that  some  types  of  — 
TEFRA  hospitals  (long-term  care, 
children's,  and  psychiatric)  and  the  ten 
cancer  hospitals  have  significantly 
(p<0.05)  higher  unit  costs  standardized 
for  service  mix.  Cancer,  children's,  and 
long  term  care  hospitals  demonstrated 
standardized  unit  costs  that  were  at 
least  20  percent  higher  than  other 
hospitals.  We  believe  that  these 
significantly  higher  costs  largely  can  be 
attributed  to  under-coding  because 
proper  coding  is  not  required  for  the 
payment  of  many  services  under  the 
current  system,  especially  medical 
visits.  Poor  coding  would  affect 
calculations  of  both  service  mix  and 
cost  per  unit. 

Estimated  Payments 

The  appropriateness  of  potential 
payment  adjustments  must  be  based  on 
both  cost  effects  estimated  by  regression 
analysis  and  other  factors  includ^g 
simulated  payment  impacts.  We 
simulated  the  impact  of  the  proposed 
system  on  hospitals  by  calculating  the 
percentage  difference  between  payments 
made  under  current  law  and  payments 
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under  the  proposed  system  (column  3). 
Section  X.  contains  a  more  complete 
table  that  considers  the  impact  of 
proposed  payments  on  additional 
classes  of  hospitals,  including  TEFRA 
and  cancer  hospitals.  Although  Column 
3  represents  the  net  effect  of  the  new 
PPS  on  hospitals,  we  thought  it  was 
necessary  to  show  the  impacts  on 
hospitals  of  simply  changing  the 
payment  system  without  including  the 
effects  of  the  overall  reduced  payment 
to  hospitals  because  the  PPS  system  is 
not  budget  neutral  to  current  pa)rment. 
To  reiterate,  the  conversion  factor  is  set 
by  summing  Medicare  payments  under 
the  current  system  and  beneficiary 
copayment  under  the  new  system  and 
dividing  by  the  sum  of  the  relative 
weights.  Beneficiary  copayments  under 


the  new  system  will  reduce  overall 
payments  to  most  hospitals  because  20 
percent  of  the  median  group  charges  is 
less  than  20  percent  of  actual  charges. 
Therefore,  we  simulated  the  impacts  as 
though  the  conversion  factor  were  set  as 
if  the  system  were  to  be  budget  neutral. 
Coliunn  4  demonstrates  the 
distributional  impacts  resulting  from 
implementing  the  new  system  after 
eliminating  the  overall  reduction  in 
payment  most  hospitals  will  experience 
due  to  the  effect  of  the  methodology 
used  to  set  the  conversion  factor.  We 
believe  the  column  4  percentage 
differences  are  what  we  should  examine 
since  any  adjustment  we  would 
consider  should  correct  for  inequities 
caused  by  moving  to  a  PPS  (not  the 
legislated  reduction  in  total  payment). 


Therefore,  we  based  oiu*  decision  about 
adjustments  on  these  percentage 
differences  rather  than  percentages 
combining  the  PPS  and  the  overall 
reduction  in  coinsurance  amoimts 
required  by  law.  We  also  estimated 
pa3nnaent  to  cost  ratios  associated  with 
the  new  payment  methods  and  the 
percent  change  in  total  Medicare 
payments.  All  simulations  used  a  labor 
share  of  60  percent.  The  table  below 
shows  the  results  of  two  simulations. 
The  first  contains  only  the  wage  index-, 
adjustment  to  the  APC  rates.  The  second 
also  includes  the  threshold  adjustments 
for  disproportionate  share  patient 
percentage  and  teaching  intensity 
discussed  above. 
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BILUNQ  CODE  4120-01-C 


Based  on  our  mialyses,  we  are  not 
proposing  to  make  adjtistments  to  the 
outpatient  payment  rates  for 
disproportionate  share  patient 
percentage  and  teaching  intensity  and 
rural  location  for  the'foUowin^  reasons. 

1.  Estimated  effects  of  teaching 
intensity  and  disproportionate  ^are 
patient  percentage  on  costs  were  small 
and.  in  some  cases,  not  statistically 
significant. 

2.  Payment  impacts  without  sudi 
adjustments  do  not  vary  considerably, 
the  largest  being  a  reduction  of  5.8 
percent  for  major  teaching  hospitals. 
These  impacts  should  also  be  evaluated 
in  terms  of  the  overall  effect  on 
Medicare  payments  since  on  average, 
outpatient  services  account  for  10 
percent  of  hospitals'  Medicare 
payments.  For  example,  the  associated 
reduction  of  total  Medicare  payments 
for  major  teaching  hospitals  would  be 
about  1  percent. 

3.  Wim  the  threshold  adjustments  we 
considered,  estimated  payment 
reductions  for  rural  hospitals  would  be 
1.9  percent  under  the  proposed  system, 
rather  than  1.5  percent.  These  hospitals 
also  receive  a  greater  percent  of  their 
Medicare  income  (14.7  percent)  from 
providing  outpatient  services.  Similarly, 
payment  reductions  for  low-volume 
rural  hospitals  would  be  13.9  percent  of 
current  payments,  rather  than  13.7 
percent,  and  these  hospitals  also  earn  a 
greater  percentage  of  their  Medicare 
income  (18.2  percent)  from  providing 
outpatient  services.  Because  of  these 
potential  shifts  in  payments,  any 
adjustment  should  be  based  on  stronger 
analytic  results  than  those  foimd  with 
the  current  data. 

4.  We  also  believe  the  issue  of 
payment  adjustments  should  be 
reexamined  using  data  from  initial  years 
of  the  implemented  system  because 
current  cost  calculations  and 
relationships  among  key  factors  and 
costs  probably  are  afliected  by  variation 
in  coding  patterns. 

5.  HCFA  is  working  towards 
standardizing  payment  across  all  sites  of 
service.  Fewer  adjustments  to  the 
outpatient  PES  would  allow  HCPA  to 
move  ahead  more  quickly  with  this 
approach. 

6.  We  believe  that  we  should  further 
analyze  the  impact  of  basing  APC 
weight  calculations  on  the  median 
rather  than  the  geometric  mean  because 
better  correlation  between  costs  and 
service  mix  would  impact  the  size  of 
adjustments. 

Although  the  payment  simulations 
show  potentially  large  percentage  losses 
and  low  payment  to  cost  ratios  for  low- 
volume  hospitals,  we  are  not  proposing 
an  adjustment  for  volume.  The  low- 


voliune  hospitals  get  a  mudi  greater 
percent  of  their  Medicare  income  from 
the  provision  of  outpatient  sovioes  than 
the  average,  and  total  Medicare 
payments  would  drop  by  3.1  percent  for 
rural  low- volume  hospitals  and  1.8 
percent  for  urban  low-volume  hospitals. 
Low-volume  hospitals  have  higher  than 
average  standardized  unit  costs,  which 
may  be  attributable  to  economies  of 
scale,  under-coding,  or  cost  allocations 
to  the  outpatient  departments  that  are 
not  volume  related.  However,  an 
adjustment  to  the  rates  based  on  voliune 
alone  might  reward  inefficiency  and 
create  adverse  incentives  such  as  a 
reduction  in  services  in  order  to 
increase  payment  rates.  Moreover,  these 
hospitals  do  not  comprise  a  large 
enough  proportion  of  other  hospital 
types  to  substantially  benefit  from  other 
adjustments  (for  example,  teaching  or 
disproportionate  share). 

We  are  particularly  concerned  about 
the  potential  impact  of  the  outpatient 
PPS  on  low-volume  rural  hospitals  that 
are  sole  community  hospitals  or 
Medicare-dependent  hospitals. 
Approximately  60  percent  of  the  rural 
hospitals  furnishing  fewer  than  5,000 
visits  fall  into  these  categories.  We  are 
investigating  the  reasons  for  their  higher 
costs  and  are  assessing  whether  a 
temporary  adjustment  is  needed  to 
moderate  the  impact  of  moving  to  an 
outpatient  PPS.  One  option  we  are 
considering  would  be  to  phase-in  the 
outpatient  PPS  for  low-volume 
Medicare-dependent  and  sole 
commimity  hospitals  by  paying  a 
portion  of  the  payment  based  on  PPS 
rates  and  a  portion  based  on  the  aurent 
payment  system.  For  example,  payment 
could  be  based  on  75  percent  of 
payments  under  the  ciurent  system  and 
25  percent  on  PPS  rates  in  the  first  year, 
50  percent  current  system  payments  and 
50  percent  PPS  rates  in  the  second  year, 
25  percent  current  system  payments  and 
75  percent  PPS  rates  in  the  third  year, 
and  completely  on  PPS  rates  in 
subsequent  years.  Another  option  we 
are  considering  would  phase-in 
outpatient  PPS  if  a  low-voliune  sole 
community  hospital  or  Medicare- 
dependent  hospital  has  a  negative 
Medicare  margin  for  outpatient  services. 
For  example,  payment  could  be  based 
on  the  amoimt  payable  under  outpatient 
PPS  plus  a  percentage  of  the  difference 
between  those  amounts  and  the 
amounts  payable  under  the  current 
system.  The  percentage  of  the  difference 
that  would  be  payable  could  phase 
down,  for  example,  75  percent  in  year 
one  of  implementation,  50  percent  in 
year  2,  25  percent  in  year  3,  and  no 
adjustment  in  year  4  and  subsequent 


years.  We  solicit  commmit  cm  this  and 
other  alternatives  we  might  consider.  By 
statute,  any  adjustment  would  have  to 
be  budeet  neutral. 

We  also  are  not  proposing 
adjustments  for  cancer  or  TEFRA 
hospitals  at  this  time.  We  believe  that 
claims  from  cancer  and  TEFRA 
hospitals  have  been  under-coded  for 
many  of  the  services  cancer  hospitals 
provide  due  to  the  lack  of  payment 
incentives  for  proper  coding  of  these 
services  under  the  current  system. 
Further  analysis  will  be  conducted  to 
determine  if  current  coding  practices 
explain  the  negative  impact.  If  we 
determine  that  cancer  hospitals  would 
be  unduly  harmed  because  of  the  new 
outpatient  PPS,  we  will  consider 
whether  an  adjustment  or  perhaps  a 
transition  period  is  needed  to  moderate 
the  impact.  By  statute,  any  adjustment 
would  have  to  be  budget  neutral. 

We  do  not  believe  that  this  action  will 
restrict  beneficiary  access  because  other 
hospitals  provide  many  of  the  same 
services  provided  at  TEFRA  hospitals. 
In  addition,  children's  and  free-standing 
psychiatric  hospitals  are  less  dependent 
than  other  hospitals  on  Medicare 
revenues.  Finally,  the  remaining  classes 
of  TEFRA  hospitals,  rehabilitation  and 
long-term  care,  lose  a  much  smaller 
percentage  of  their  total  Medicare 
income.  3.7  and  3.5  percent  respectively 
than  the  average  for  all  facilities. 

We  are  not  proposing  adjustments  for 
any  eye  and  ear  or  trauma  hospitals 
because  payment  simulations 
demonstrated  an  increase  in  payments 
under  the  proposed  PPS.  We  will  assess 
the  need  for  additional  adjustments  and 
make  any  appropriate  changes  as  data 
become  available  under  the  new  system. 

/.  Volume  Control  ^4easu^es 

Section  1833(t)(2)(F)  of  the  Act 
requires  us  to  develop  a  method  for 
controlling  unnecessary  increases  in  the 
volume  of  covered  outpatient 
department  services,  including  partial 
hospitalization  services  in  CKfflCs.  If 
the  volume  of  services  paid  for  increases 
beyond  amounts  established  through 
methodologies  determined  in  section 
1833(t)(2)(F),  section  1833(t)(6)(C) 
provides  that  the  update  to  the 
conversion  factor  may  be  adjusted. 
MedPAC  recommends  in  its  report  to 
the  Congress  that  we  implement  an 
expenditure  cap  to  help  control 
spending  for  hospital  outpatient 
services  and  that  we  monitor  hospital 
outpatient  volume  to  ensure  that  access 
to  services  and  quality  of  care  are  not 
reduced  under  a  cap. 

In  this  proposed  rule,  we  are 
proposing  a  volume  control  measure  for 
services  furnished  in  CY  2000.  In  the 
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proposed  rule  for  rates  that  would  be 
effective  in  CY  2001,  we  plan  to  propose 
an  appropriate  method  for  determining 
expenditiue  targets  for  services 
furnished  in  CY  2001  and  subsequent 
years,  following  completion  of  further 
analysis  of  how  that  target  should  be 
computed.  Later  in  this  section,  we 
discuss  several  possible  approaches  for 
controlling  the  voliune  of  hospital 
outpatient  services  furnished  in  CY 

2001  and  subsequent  years. 
Pursuant  to  section  1833(t)(2)(F)  and 

consistent  with  section  1833(t)(6)(C),  we 
are  proposing  to  update  the  target 
amount  specified  under  section 
1833(t)(3)(A)  for  CY  1999  as  an 
expenditiue  target  for  services  furnished 
in  CY  2000.  We  will  update  the  CY  1999 
target  for  inflation  (based  on  the 
projected  change  in  the  hospital  market 
basket  minus  one  percentage  point)  and 
estimated  changes  in  the  volume  and 
intensity  of  hospital  outpatient  services 
and  estimated  Part  B  fee-for-service 
changes  in  enrollment.  If  volume 
exceeds  the  target  for  CY  2000.  we  are 
proposing  to  adjust  the  update  to  the 
conversion  factor  for  CY  2002.  We  will 
compare  the  CY  2000  target  to  an 
estimate  of  CY  2000  actual  payments  to 
hospitals.  (HCFA's  Office  of  the  Actuary 
will  determine  the  CY  2000  actual 
payments  using  the  best  available  data.) 
If  unnecessary  volume  increases,  as 
reflected  by  expenditure  levels,  cause 
payments  to  exceed  the  target,  we  will 
determine  the  percentage  by  which  the 
target  is  exceeded,  and  adjust  the  CY 

2002  update  to  the  conversion  factor  by 
the  same  percentage. 

In  conjunction  with  the  Office  of 
Inspector  General,  we  are  proposing  to 
do  further  work  to  assure  fiiat  only 
payments  made  in  accordance  with 
existing  Medicare  law  and  regulations 
were  used  in  the  calculation  of  the 
target  amount.  If  this  work  reveals  that 
adjustments  to  the  target  amount  and 
expenditiu^  ceiling  are  warranted,  we 
will  address  this  issue  in  a  future  rule. 

When  the  inpatient  PPS  was 
implemented,  the  packaging  of  all 
services  provided  during  an  admission 
under  a  single  rate  was  the  primary 
method  of  volimie  control.  This  method 
was  appropriate  because  the  concern 
was  the  intensity  of  services  per 
admission,  rather  than  the  number  of 
admissions,  which  was  generally  stable. 
For  outpatient  department  services, 
there  has  been  rapid  growth  in  the 
intensity  of  ancillary  services  per 
procedure.  We  believe  that  greater 
packaging  of  these  services  might 
provide  volume  control.  However, 
because  the  hospital  outpatient  PPS  will 
not  initially  include  a  significant  degree, 
of  packaging,  we  are  examining  a 


niunber  of  mechanisms  to  control 
unnecessary  increases,  as  reflected  by 
expenditure  levels,  in  the  voliune  of 
covered  outpatient  department  services. 
The  volume  of  services  is  a  significant 
concern,  particularly  during  the  first 
few  years  of  the  outpatient  PPS,  because 
of  the  possible  incentives  under  PPS  to 
increase  utilization. 

Although  the  updated  target  amount 
provides  a  basis  against  which  we  can 
measure  year  2000  actual  payments,  we 
need  to  develop  an  approach  for 
establishing  a  volume  control  measure 
for  years  2001  and  beyond.  Because  of 
the  complexities  involved  in  developing 
such  a  system,  we  do  not  plan  to 
propose  a  method  for  futiu«  years  (2001 
and  beyond)  until  we  issue  our  notice 
of  proposed  rulemaking  for  CY  2001, 
but  we  want  to  open  a  discussion  now, 
so  that  we  can  obtain  comments  that  we 
can  use  in  developing  a  proposal. 

One  possible  mechanism  to  control 
unnecessary  increases  in  the  volume  of 
outpatient  services  paid  for  under  the 
outpatient  PPS  is  to  expand  the 
sustainable  growth  rate  (SGR)  system  for 
physician  services,  which  is  required 
under  section  1848(d)(3)  of  the  Act.  as 
amended  by  section  4502  of  the  BBA.  to 
take  into  account  hospital  outpatient 
services.  Physicians  typically  are 
responsible  for  ordering  medical 
services  and  are  thus  responsible  for 
determining  a  substantial  portion  of 
hospital  outpatient  volume.  Expanding 
the  SGR  system  for  physician  services  to 
include  hospital  outpatient  services 
would  provide  added  incentives  for 
physicians  to  evaluate  the  necessity  of 
orders  for  hospital  outpatient  services. 

A  second  possible  mechanism  would 
be  to  expand  the  SGR  system  for 
physician  services  to  include  all 
ambulatory  services,  for  example, 
services  in  hospital  outpatient 
departments  and  ASCs.  and  to  use  this 
expanded  SGR  system  to  establish 
updates  for  the  ambulatory  facility 
payments  as  well  as  for  physician  fee 
schedule  updates.  This  method  would 
spread  voliune  control  incentives  more 
evenly  across  the  ambulatory  sector.  It 
would  more  closely  align  physician  and 
facility  incentives  and  be  less  sensitive 
than  a  hospital-outpatient-department- 
only  SGR  to  shifts  in  site  of  service. 

A  third  approach  to  controlling 
unnecessary  growth  in  the  volume  of 
hospital  outpatient  services  is  to  modify 
the  physician  SGR  method  and 
incorporate  it  into  the  hospital 
outpatient  department  payment  system. 
That  is.  as  in  the  physician  payment 
context,  an  SGR  value  for  hospital 
outpatient  services  would  be  calculated 
and  payment  updates  for  these  services 
would  be  reduced  if  volume  increases 


result  in  expenditures  above  target 
levels. 

We  believe  the  third  option  of  linking 
updates  of  the  outpatient  department 
conversion  factor  to  an  SGR  system  is 
the  most  feasible  approach  to  take 
initially.  Additional  study,  analysis,  and 
possible  legislative  modification  would 
be  necessary  before  we  could  consider 
implementing  either  of  the  first  two 
options  discussed  above.  We 
acknowledge  that,  to  the  extent  that 
hospital  outpatient  volume  is  physician 
driven,  an  outpatient  SGR  could 
arguably  be  viewed  as  unnecessarily 
and  unfairly  penalizing  facilities. 
Moreover,  because  sites  of  ambulatory 
care  are  relatively  interchangeable  with 
respect  to  the  deuvery  of  outpatient 
services,  setting  appropriate  targets  for 
hospital  outpatient  departments  alone 
could  be  difficult.  However,  an 
outpatient  SGR  system  would  parallel 
the  SGR  system  created  for  physician 
services  under  section  4502  of  the  BBA. 
Physician  volume  issues  have  been 
extensively  analyzed  by  MedPAC,  and 
the  SGR  system  for  physicians  has 
evolved  as  a  feasible  method  for  volume 
control.  Many  outpatient  PPS  issues  are 
similar  to  physician  issues  because 
changes  in  technology  and  places  of 
service  can  affect  expenditures  for  both 
hospital  outpatient  departments  and 
physicians. 

The  outpatient  SGR  system  would 
base  volume  and  intensity  growth 
allowances  for  services  under  the 
outpatient  PPS  on  the  growth  in  the 
general  economy.  Other  factors  in 
determining  the  target  rate  of  growth 
include  medical  inflation,  changes  in 
enrollment,  and  changes  in  spending 
due  to  changes  in  the  law  or  regulations. 
The  outpatient  SGR  would  be  calculated 
as  the  product  of— 

(1)  tne  annual  update  to  the 
conversion  factor  (described  in  section 
V.G.3.  of  this  preamble),  which  is  the 
outpatient  market  basket  percentage 
increase  reduced  by  one  percentage 
point  for  the  years  2000.  2001.  and 
2002. 

(2)  The  percentage  increase  or 
decrease  in  Part  B  enroUees  (excluding 
those  enrolled  in  Medicare-t-Choice) 
from  one  year  to  the  next; 

(3)  The  projected  growth  in  the  real 
gross  domestic  product  per  capita  (or 
real  gross  domestic  product  per  capita 
plus  an  appropriate  factor  for  recent 
outpatient  department  services  growth) 
firom  the  previous  year  to  the  year 
involved;  and 

(4)  The  percentage  change  in 
spending  for  outpatient  department 
services  resulting  from  changes  in  law 
and  regulations  from  one  year  to  the 
next. 
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This  growth  rate  system  would  be 
used  in  setting  annual  updates  to  the 
conversion  fiactor  for  hospital  outpatient 
services.  Pursuant  to  section 
1833(t)(2)(F)  of  the  Act,  and  consistent 
with  section  1833(t)(6)(C),  we  would 
lower  the  annual  update  to  the 
conversion  factor  for  a  given  year  if 
volume  increases  cause  expenditures  to 
exceed  the  target  amount  in  a  previous 
year.  While  we  think  using  an 
outpatient  department  SGR  is  the  most 
feasible  opti(m  in  the  short  term,  in  the 
long  term  we  would  like  to  develop  a 
more  integrated  approach  that  addresses 
physicians  and  ASCs.  as  well  as 
outpatient  departments.  In  addition  to 
requesting  comments  on  our  proposed 
volume  control  measure  for  services 
furnished  in  CY  2000,  we  specifically 
solicit  comments  on  the  appropriateness 
of  applying  the  SGR  method  direcUy  to 
payments  made  under  the  outpatient 
PPS  for  future  years.  We  also  welcome 
comments  on  the  development  of  a 
long-term  integrated  system  that  we 
would  consider  as  we  develop  possible 
future  proposals.  In  our  final  rule,  we 
will  respond  to  comments  on  our 
proposed  volume  control  measure  for 
services  furnished  in  CY  2000.  We  do 
not  intend  to  respond  to  comments 
concerning  the  development  of  an  SGR 
system  for  services  furnished  after  CY 
2000,  an  integrated  system,  or  any  other 
approach.  However,  we  will  use  any 
comments  we  receive  in  developing  a 
proposal  we  will  make  next  year  for 
volume  control  measures  to  be  applied 
to  services  furnished  after  CY  2000. 

K.  Prohibition  Against  Administrative  or 
Judicial  Review 

Section  1833(t)(9)  of  the  Act  prohibits 
administrative  or  judicial  review  of  the 
PPS  classification  system,  the  groups, 
relative  payment  weights,  adjustment 
factors,  other  adjustments,  volume  - 
control  methods,  calculation  of  base 
amounts,  pei iodic  control  methods, 
periodic  adjustments,  and  the 
establishment  of  a  separate  conversion 
factor  for  cancer  hospitals. 

VI.  Hospital  Outpatient  Clinics  and 
Other  Prorider-Based  Entities 

A.  Background 

The  Medicare  law  (section  1861(u)  of 
the  Act)  lists  the  types  of  facilities  that 
are  regarded  as  providers  of  services, 
but  does  not  use  or  define  the  term 
"provider-based."  However,  from  the 
begiiming  of  the  Medicare  program, 
some  providers,  which  are  referred  to  in 
this  section  as  "main  providers,"  have 
owned  and  operated  other  facilities, 
such  as  SNPs  or  HHAs,  that  were 
administered  financially  and  clinically 


by  the  main  provider.  The  subordinate 
facilities  may  have  been  located  on  the 
main  provider  campus  or  may  have 
been  located  away  from  the  main 
provider.  In  order  to  accommodate  the 
financial  integration  of  the  two  facilities 
without  creating  an  administrative 
burden,  we  have  permitted  the 
subordinate  facility  to  be  considered 
provider-based.  The  determination  of 
provider-based  status  allowed  the  main 
provider  to  achieve  certain  economies  of 
scale.  To  the  extent  that  overhead  costs 
of  the  main  provider,  such  as 
administrative,  general,  housekeeping, 
etc.  were  shared  by  the  subsidiary 
facility,  these  costs  were  allowed  to  flow 
to  the  subordinate  facility  through  the 
cost  allocation  process  in  the  cost 
report.  This  was  considered  appropriate 
because  these  facilities  were  also 
operationally  integrated,  and  the 
provider-based  focility  was  sharing  the 
overhead  costs  and  revenue  producing 
services  controlled  by  the  main 
provider. 

Before  implementation  of  the  hospital 
inpatient  PPS  in  1983,  there  was  little 
incentive  for  providers  to  affiliate  with 
one  another  merely  to  increase  Medicare 
revenues  or  to  misrepresent  themselves 
as  being  provider-based,  since  at  that 
time  each  provider  was  paid  primarily 
on  a  retrospective,  cost-based  system.  At 
that  time,  it  was  in  the  best  interest  of 
both  the  Medicare  program  and  the 

!)roviders  to  allow  the  subordinate 
acilities  to  claim  provider-based  status, 
because  the  main  providers  achieved 
certain  economies,  primarily  on 
overhead  costs,  due  to  the  low 
incremental  nature  of  the  additional 
costs  incurred.  For  example,  the  billing 
department  of  a  main  provider  could 
usually  accommodate  the  additional 
workload  associated  with  a  provider- 
based  facility  by  hiring  an  additional 
billing  clerk,  instead  of  incurring  the 
cost  of  a  separate  billing  department  for 
the  provider-based  facility.  This 
economy  of  scale  would  usually  extend 
to  the  otiier  overhead  costs  incurred  by 
the  main  provider,  because  the  free- 
standing facility  was  generally  more 
cosUy  to  maintain  than  one  that  was 
provider-based.  This  was  due  primarily 
to  the  savings  on  overhead  costs  that 
were  accomplished  by  the  merging  of 
the  free-standing  facility  into  the  main 
provider  and  having  it  integrated  with 
the  main  provider.  Although  there  were 
several  limited  guidelines  outlining  the 
conditions  for  certain  provider-based 
situations,  we  devoted  few  resources  to 
reviewing  provider  compliance,  because 
there  was  little  incentive  for  providers 
to  use  this  designation  inappropriately. 
Since  1983,  tne  number  of  provider- 
based  facilities  has  increased 


significantly.  For  example,  in  July  of 
1982,  there  were  481  provider-baised 
HHAs  as  compared  with  2.577  provider- 
based  HHAs  in  October  of  1996.  This 
was  an  increase  of  435.75  percent  in  the 
13  years  since  the  PPS  was  established. 
In  addition,  many  hospitals  now  have  a 
large  number  of  outpatient  clinics,  often 
located  at  various  sites. 

We  believe  the  growth  in  the  number 
of  bcilities  and  organizations  claiming 
to  be  provider-based  has  occurred  for 
several  reasons.  First,  the  PPS 
established  payment  rates  using  base 
year  costs  that  included  providSsr 
overhead.  Health  care  providers,  looking 
for  ways  to  increase  their  Medicare 
revenues,  realized  that  if  they 
established  provider-based  facilities  or 
organizations  that  were  still  subject  to 
the  reasonable  cost  principles,  they 
would  then  be  able  to  shift  some  of  the 
overhead  from  the  hospital  inpatient 
operating  costs  to  these  provider-based 
Eacilities  or  organizations.  The  PPS  main 
provider  would  be  paid  a  PPS  payment 
that  was  intended  to  cover  overhead 
costs,  as  well  as  being  reimbursed  on  a 
reasonable  cost  basis  based  on 
Medicare's  share  of  the  overhead  costs 
for  the  services  furnished  by  the 
provider-based  facility  or  organization. 
A  main  provider  that  is  excluded  &t>m 
PPS  and  subject  to  the  rate-of-increase 
limits  would  also  benefit  from  shifting 
its  overhead  to  the  subordinate 
provider-based  facility  or  organization. 
This  cost  shifting  would  enable  it  to 
increase  its  payment  by  being  paid  for 
the  Medicare  share  of  the  diverted 
overhead  on  a  cost-based  methodology, 
as  well  as  bringing  its  costs  below  the 
rate-of-increase  limit.  The  main 
provider  could  then  share  in  the 
incentive  payment  by  having  its  costs 
come  in  below  the  target  rate. 

More  recentiy,  other  factors  have 
combined  to  create  incentives  for 
providers  to  affiliate  with  one  another 
and  to  acquire  control  of  nonprovider 
treatment  settings,  such  as  physician 
offices.  Integrated  delivery  systems  o%r 
a  wide  variety  of  health  care  services 
and  can  assume  responsibility  for  entire 
episodes  of  a  patient's  illness.  These 
systems  are  attractive  to  patients,  who 
seek  continuity  of  care,  and  to 
businesses  seeking  a  single  source  of 
health  services  for  their  employees.  The 
resulting  growth  in  the  number  of 
patients  enrolled  by  these  integrated 
delivery  systems  has  created  a  powerful 
incentive  for  affiliations.  In  addition, 
hospitals  rely  on  referrals  from 
physicians  to  assure  a  steady  stream  of 
patients,  and  they  have  begun  to 
purchase  physician  practices  and 
integrate  them  into  their  outpatient 
operations.  This  trend  also  has  created 
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incentives  for  hospitals  to  affiliate  with 
physician  practices. 

B.  Effects  on  Medicare 

For  several  reasons,  it  is  essential  that 
we  ensure  that  decisions  regarding  < 
provider-based  status  are  made 
appropriately,  and  that  facilities  or 
organizations  are  not  recognized  as 
provider-based  unless  they  are  in  fact 
integral  and  subordinate  parts  of  the 
main  provider.  As  noted  earlier,  in  cases 
where  main  providers  are  paid  under 
the  PPS  and  subordinate  facilities  or 
organizations  are  paid  under  the 
reasonable  cost  reimbursement  method 
(section  1861(v)(l)(A)  of  the  Act  and  42 
CFR  part  413),  a  provider-based 
determination  could  allow  the  main 
provider  to  shift  overhead  costs  to  cost 
centers  that  are  paid  on  a  cost  basis  and 
thereby  increase  Medicare  payments 
with  no  commensurate  benefit  to  the 
Medicare  program  or  its  beneficiaries. 

Payments  for  services  furnished  in  a 
hospital  outpatient  clinic  generally 
include  both  a  facility  payment  and 
payment  for  the  professional  services  of 
a  physician.  The  combined  payments 
are  typically  higher  than  the  payment 
for  comparable  services  furnished  in  a 
physician  office,  where  a  separate 
facility  fee  is  not  payable.  In  many 
cases,  there  is  also  an  increase  in 
beneficiaries'  out-of-pocket  expenses 
compared  to  services  furnished  in  a 
physician  office.  For  example,  when  a 
beneficiary  is  treated  in  a  physician 
office,  the  only  payment  made  is  Part  B 
payment  to  the  physician  for  his  or  her 
professional  services,  under  the 
physician  fee  schedule.  The  single 
payment  made  under  the  physician  fee 
schedule  pays  Tor  the  physician's  work 
and  includes  a  component  for  practice 
expense.  The  beneficiary's  coinsurance 
is  based  on  20  percent  of  the  physician 
fee  schedule  amount.  However,  if  the 
same  service  is  furnished  in  a  hospital 
outpatient  clinic.  Medicare  Part  B 
payment  for  a  facility  fee  is  also  made 
to  the  hospital,  in  addition  to  the 
physician's  payment  (which  may 
include  a  smaller  practice  expense 
component).  Thus,  for  the  same  visit, 
the  beneficiary  is  also  subject  to  the  Part 
B  coinsurance  for  the  hospital's  facility 
fee.  Beneficiaries  are  responsible  for 
coinsurance  based  on  20  percent  of  the 
hospital's  charges  (or,  the  applicable 
coinsurance  amounts  under  the  hospital 
outpatient  PPS). 

Provider-based  status  also  raises 
issues  of  Medicare  coverage.  Generally, 
the  services  of  nonphysician  staff 
furnished  in  a  physician  office  are 
covered  only  as  services  "incident  to" 
the  professional  services  of  a  physician 
under  section  1861(s)(2)(A)  of  the  Act. 


This  means  that  a  physician  must  be 
available  on  the  premises  when  the 
service  is  furnished,  in  order  to  provide 
direct  supervision  of  that  service.  In 
hospital  outpatient  departments* 
however,  we  presimie  that  the  "incident 
to"  requirements  are  met  with  respect  to 
hospital  services  incident  to  physician 
services  to  outpatients  (section 
1861(s)(2)(B)).  The  policy  assumed  the 
outpatient  department  was  co-located 
on  the  hospital  premises  and  staff 
physicians  would  be  available  nearby  to 
provide  necessary  oversight.  It  is 
possible  that  a  hospital  outpatient  clinic 
may  not  be  in  the  immediate  vicinity  of 
the  hospital  and  may  furnish 
nonphysician  services  without  actually 
providing  for  direct  physician 
supervision  of  those  services.  We  do  not 
believe  that  such  services  should  be 
presumed  to  meet  applicable  "incident 
to"  requirements.  As  explained  below,  it 
could  also  present  a  health  and  safety 
risk  at  a  time  when  the  office  is  staffed 
with  nonphysician  persormel  who  are 
furnishing  medical  care  with  no 
physician  present  and  available  to 
attend  to  any  unexpected  emergency 
situation  that  may  arise. 

Provider-based  status  for  a  facility  or 
organization  can  have  other 
implications  for  the  health  and  safety  of 
its  patients.  Hospital  outpatient 
facilities  are  subject  to  the  Medicare 
conditions  of  participation  in  42  CFR 
part  482,  including  specific 
requirements  covering  such  crucial 
areas  as  adequacy  of  physician  care 
(§  482.22,  "Conditions  of  participation: 
Medical  staff"),  and  the  safety  of  the 
physical  environment,  including 
compliance  with  fire  safety 
requirements  (§482.41,  "Conditions  of 
participation:  Physical  envirorunent"). 
Beneficiaries  have  the  right  to  expect 
that  any  outpatient  department  of  a 
hospitd  meets  applicable  conditions  of 
participation  and  that  the  facility  is 
capable  of  providing  care  commensurate 
with  the  general  level  of  care  furnished 
in  a  hospital  outpatient  department  that 
is  co-located  with  the  inpatient  setting. 
However,  the  facility  claimed  as  an 
outpatient  department  may  not  have 
been  surveyed  for  compliance  with  the 
conditions  of  participation  and,  in  some 
cases,  we  may  not  even  have  been 
notified  of  its  existence. 

The  BBA  includes  several  new 
provisions  that  can  be  implemented 
appropriately  only  if  clear  distinctions 
are  made  between  firee-standing  and 
provider-based  facilities.  Section 
4205(a)(1)  of  the  BBA  amended  section 
1833(f)  of  the  Act  to  extend  the  per-visit 
payment  limit  for  rural  health  clinics 
(RHCs),  which  previously  applied  only 
to  free-standing  RHCs,  to  most  provider- 


based  RHCs  as  welL  (The  law  provides 
that  the  limit  does  not  apply  to  RHCs 
located  in  hospitals  with  less  than  50 
beds.) 

Section  4541  of  the  BBA  amended 
section  1833  of  the  Act  to  establish  a 
proqiective  system  of  payment  for 
outpatient  physical  therapy  services 
(including  outpatient  speech-language 
pathology  services)  and  outpatient 
occupational  therapy  services  furnished 
after  1998,  and  to  establish  a  $1,500 
annual  limit  on  the  amount  of  payment 
for  such  services  to  each  beneficiary. 
Under  sections  1833(g)(1)  and  (g)(2)  of 
the  Act,  however,  that  limit  does  not 
apply  to  services  furnished  in  hospital 
outpatient  departments.  Moreover,  as 
explained  later  in  this  section  of  the 
preamble,  there  are  differences  in 
payment  for  ambulatory  surgical 
services,  depending  on  whether  the 
services  are  furnished  in  a  hospital,  by 
an  approved  ASC,  or  in  a  physician 
office.  Further,  higher  composite  rate 
pajonents  are  made  to  hospital-based 
ESRD  facilities  than  to  free-standing 
ESRD  facilities.  Thus,  it  is  essential  that 
we  have  clear  rules  for  identifying 
provider-based  facilities. 

C.  Relationship  of  the  "Provider-Based" 
Proposals  to  Prospective  Payment  for 
Outpatient  Hospital  Services  and 
Effective  Date  of  "Provider-Based" 
Proposals 

Although  the  proposed  regulations  set 
forth  in  new  §  413.65  and  in  the 
amendment  to  §  413.24  relate  to 
providers  generally,  their 
implementation  is  crucial  to  successful 
implementation  of  a  PPS  for  outpatient 
hospital  services.  No  outpatient  PPS  can 
succeed  if  it  does  not  clearly  define  the 
services  to  which  it  applies.  Experience 
suggests  that  under  the  existing  policies 
defining  provider-based  status,  many 
ambulatory  services  may  be 
characterized  either  as  physician  office 
services  or  as  services  of  hospital 
outpatient  departments  or  clinics  or  an 
ASC,  depending  on  the  financial 
incentives  involved.  Thus,  we  are 
publishing  these  proposed  rules  to 
permit  clearer  distinctions  to  be  made 
between  various  types  of  services,  and 
to  ensure  that  services  paid  for  under 
the  outpatient  PPS  are  of  the  same  type 
as  those  included  in  the-data  on  which 
the  system  is  based. 

As  explained  in  the  previous  section 
of  this  preamble,  it  is  essential  that 
provider-based  decisions  be  made 
appropriately  in  all  cases,  not  just  those 
involving  outpatient  hospital  services 
paid  for  under  a  PPS.  Therefore,  the 
effective  date  of  these  proposals  will  not 
be  delayed  until  after  an  outpatient  PPS 
is  in  effect.  On  the  contrary,  we  plan  to 
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implement  proposed  §§413.24(d)(6)(i) 
and  (ii),  413.65,  489.24(b),  and  498.3,  as 
revised  based  on  our  consideration  of 
public  comments,  with  respect  to 
services  furnished  on  or  after  30  days 
following  publication  of  a  final  rule. 

D.  Basis  for  Current  Provider-Based 
Policy 

Although  there  is  no  direct  statutory 
requirement  to  maintain  explicit  criteria 
for  determination  as  to  provider-based 
status,  there  are  statutory  references 
acknowledging  the  existence  of  this 
payment  outcome.  For  example,  section 
1881(b)  of  the  Act  provides  for  separate 
payment  rates  for  hospital-based  (ESRD) 
facilities. 

There  is  currently  no  general 
definition  of  "provider-based  facility" 
in  the  CFR  However,  various  sections  of 
the  CFR  do  contain  provisions  for 
recognition  of  specific  types  of  entities 
as  provider-based. 

Section  405.2462(a)  authorizes 
payment  for  RHCs  and  Federally 
qualified  health  centers  (FQHCs)  as 
provider-based,  if: 

(1)  The  clinic  or  center  is  an  integral 
and  subordinate  part  of  a  hospital,  SNF, 
or  HHA  participating  in  Medicare,  (that 
is,  a  provider  of  services);  and 

(2)  The  clinic  or  center  is  operated 
with  other  departments  of  the  provider 
imder  common  licensure,  governance, 
and  professional  supervision. 

Definitions  of  hospital-based  HHAs 
and  SNFs  were  published  in  final 
notices  on  cost  limits  for  HHAs  and 
SNFs,  in  the  June  5, 1980  (45  FR  38014) 
and  September  4, 1980  (45  FR  58699) 
issues  of  the  Federal  Rc^er, 
respectively.  These  criteria  were 
identical  to  one  another  and  were 
similar  to  the  RHC  and  FQHC  definition 
but  they  provided  considerably  more 
detail  in  their  description  of  common 
governance. 

Further,  we  have  provided  additional 
detail  regarding  the  factors  to  be 
considered  in  making  determinations 
regarding  provider-based  status  in  o\ir 
manuals.  The  Medicare  Regional  Office 
Manual  at  section  6860  provides  a  list 
of  criteria  that  should  be  considered  in 
making  a  determination  regarding 
provider-based  status  for  clinics.  Also, 
section  2186  of  the  State  Operations 
Manual  provides  direction  regarding 
provider-based  designation  for  HHAs. 

Program  Memorandimi  A-96-7, 
published  on  August  27, 1996,  pulled 
together  the  instructions  previously 
manualized  for  specific  entity  types  into 
a  general  instruction  for  the  designation 
of  provider-based  status  to  all  facilities 
or  organizations.  In  developing  this 
Program  Memorandiun,  we  took 
information  from  the  State  Operations 


Manual  (sections  2024,  2186.  and  2242), 
the  Regional  Office  Manual  (section 
1060,  2020  and  6865),  and  §§  405.2462 
and  413.170  of  the  CFR. 

Under  the  policy  we  set  forth  in 
Program  Memorandum  A-96-7,  the 
following  applicable  requirements  must 
be  met  before  an  entity  can  be 
designated  as  provider-based  for 
Medicare  payment  purposes: 

1.  The  entity  is  physically  located  in 
close  proximity  of  the  provider  where  it 
is  based,  and  both  faciUties  serve  the 
same  patient  population  (for  example, 
from  the  same  service,  or  catchment 
area);  fr 

2.  The  entity  is  an  integral  and 
subordinate  part  of  the  provider  where 
it  is  based,  and  as  such,  is  operated  with 
other  departments  of  that  provider 
under  common  licensure  (except  in 
situations  where  the  State  separately 
licenses  the  provider-based  entity); 

3.  The  entity  is  included  imder  the 
accreditation  of  the  provider  where  it  is 
based  (if  the  provider  is  accredited  by  a 
national  accrediting  body)  and  the 
accrediting  body  recognizes  the  entity  as 
part  of  the  provider; 

4.  The  entity  is  operated  under 
common  ownership  and  control  (that  is, 
common  governance)  by  the  provider 
where  it  is  based,  as  evidenced  by  the 
following: 

•  The  entity  is  subject  to  common 
bylaws  and  operating  decisions  of  the 
governing  body  of  the  provider  where  it 
is  based; 

•  The  provider  has  final 
responsibility  for  administrative 
decisions,  final  approval  for  persoimel 
actions,  and  final  approval  for  medical 
staff  appointments  in  the  provider-based 
entity;  and 

•  The  entity  functions  as  a 
department  of  the  provider  where  it  is 
based  with  significant  common  resource 
usage  of  buildings,  equipment,  and 
service  personnel  on  a  daily  basis. 

5.  The  entity  director  is  imder  the 
direct  day-to-day  supervision  of  the 
provider  where  it  is  located,  as 
evidenced  by  the  following: 

•  The  entity  director  or  individual 
responsible  for  day-to-day  operations  at 
the  entity  maintains  a  daily  reporting 
relationship  and  is  accountable  to  the 
Chief  Executive  Officer  of  the  provider 
and  reports  through  that  individual  to 
the  governing  body  of  the  provider 
where  the  entity  is  based;  and 

•  Administrative  functions  of  the 
entity,  for  example,  records,  billing, 
laimdry,  housekeeping  and  piirchasing 
are  integrated  with  those  of  the  provider 
where  the  entity  is  based. 

6.  Clinical  services  of  the  entity  and 
the  provider  where  it  is  located  are 


integrated  as  evidenced  by  the 
following: 

•  Professional  staff  of  the  provider- 
based  entity  have  clinical  privileges  in 
the  provider  where  it  is  based; 

•  The  medical  director  of  the  entity 
(if  the  entity  has  a  medical  director) 
maintains  a  day-to-day  reporting 
relationship  to  the  chief  medical  officer 
or  other  similar  official  of  the  provider 
where  it  is  based; 

•  All  medical  staff  committees  or  the 
professional  committees  at  the  provider 
where  the  entity  is  based  are  responsible 
for  all  medical  activities  in  the  provider- 
based  entity; 

•  Medical  records  for  patients  treated 
in  the  provider-based  entity  are 
integrated  into  the  imified  records 
system  of  the  provider  where  the  entity 
is  based; 

•  Patients  treated  at  the  provider- 
based  entity  are  considered  patients  of 
the  provider  and  have  full  access  to  all 
provider  services;  and 

•  Patient  services  provided  in  the 
entity  are  integrated  into  corresponding 
inpatient  and/or  outpatient  services,  as 
appropriate,  by  the  provider  where  it  is 
based. 

7.  The  entity  is  held  out  to  the  public 
as  part  of  the  provider  where  it  is  based 
(for  example,  patients  know  they  are 
entering  the  provider  and  will  hie  billed 
accordingly). 

8.  The  entity  and  the  provider  where— 
it  is  based  are  financially  integrated  as 
evidenced  by  the  following: 

•  The  entity  and  the  provider  where 
it  is  based  have  an  agreement  for  the 
sharing  of  income  and  expenses,  and 

•  The  entity  reports  its  cost  in  the 
cost  report  of  the  provider  where  it  is 
based  using  the  same  accounting  system 
and  the  same  cost  reporting  period  as 
the  provider  where  it  is  based. 

Our  policy  will  continue  to  follow  the 
principles  we  articulated  in  Program 
Memorandimi  A-96-7  imtil  30  days 
after  this  rule  is  published  as  final  in  the 
Federal  Register.  After  that  date,  we 
will  apply  the  policies  set  forth  in  the 
final  regulations.  -^ 

E.  Provisions  of  This  Proposed  Rule 

This  proposed  rule  would  add  a  new 
§413.65,  stating  the  appropriate 
definitions  of,  and  the  general 
requirements  for,  the  determination  of 
"provider-based"  status.  In  paragraph 
(a),  we  are  proposing  to  define  the 
following  terms  for  purposes  of  this 
section:  department  of  a  provider,  free- 
standing facility,  main  provider, 
provider-based  entity,  and  provider- 
based  status.  The  definitions  used  are  as 
follows. 

Department  of  a  provider  means  a 
facility  or  organization  or  clinic  that  is 
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either  created  by,  or  acquired  by,  a  main 
provider  for  the  purpose  of  furnishing 
health  care  services  imder  the  name, 
ownership,  and  financial  and 
administrative  control  of  the  main 
provider  in  accordance  with  the 
provisions  of  proposed  §413.65.  A 
department  of  a  provider  is  not  licensed 
or  certified  to  provide  services  in  its 
own  right,  and  Medicare  conditions  of 
participation  do  not  apply  to  the 
department  as  an  independent  entity. 
The  term  "department  of  a  provider" 
does  not  include  an  RHC  or  FQHC; 
however,  an  RHC  or  FQHC  could 
qualify  as  a  provider-based  entity. 

Free-standing  facility  vaeans  an  entity 
that  furnishes  health  care  services  to 
Medicare  beneficiaries,  and  that  is  not 
integrated  with  any  other  entity  as  a 
main  provider,  a  department  of  a 
provider,  or  a  provider-based  entity. 

\fain  provider  means  a  provider  that 
either  creates  or  acquires  ownership  of 
another  entity  to  deliver  additional 
health  care  services  under  its  name, 
ownership,  and  financial  and 
administrative  control. 

Provider-based  entity  means  a 
provider,  or  an  RHC  or  FQHC  as  defined 
in  §  405.2401(b),  that  is  either  created 
by,  or  acquired  by,  a  main  provider  for 
the  purpose  of  furnishing  health  care 
services  under  the  name,  ownership, 
and  administrative  and  financial  control 
of  the  main  provider  in  accordance  with 
the  provisions  of  proposed  §413.65.  A 
provider-based  entity  is  certified  to 
provide  services  in  its  own  right. 

Provider-based  status  means  the 
relationship  between  a  main  provider 
and  a  provider-based  entity,  or  a 
department  of  a  provider,  that  is  in 
compliance  with  the  provisions  of 
proposed  §413.65. 

We  are  proposing  to  state  expUcitly, 
in  new  paragraph  (b),  that  a  facility  or 
organization  is  not  entitled  to  be  treated 
as  provider-based  simply  because  it  or 
the  provider  believe  it  to  be  provider- 
based.  We  also  would  state  that,  if  a 
facility  or  organization  seeking 
provider-based  status  is  located  off  the 
campus  of  a  provider,  or  inclusion  of 
the  costs  of  the  facility  or  organization 
on  the  provider's  cost  report  would 
increase  the  total  costs  on  that  report  by 
at  least  5  percent,  HCFA  will  not  treat 
the  facility  or  organization  as  provider- 
based  for  purposes  of  billing  or  cost 
reporting  unless  the  provider  has 
contacted  HCFA  and  obtained  a 
determination  of  provider-based  status. 
This  means  that  we  would  not  accept 
billings  bom  the  facility  or  organization 
as  if  it  were  provider-based,  and  the 
provider  will  not  be  permitted  to 
include  costs  of  the  facility  or 
organization  on  its  cost  report,  imless 


the  acquisition  or  creation  of  the  facility 
or  organization  has  been  reported  to  us 
and  we  have  determined  that  it  is  either 
a  department  of  a  provider  or  a 
provider-based  entity.  Further,  a  facility 
not  located  on  the  campus  of  a  hospital 
and  used  as  a  site  of  physician  services 
of  the  kind  ordinarily  furnished  in 
physician  offices  will  be  presimied  to  be 
a  free-standing  facility  unless  it  is 
determined  by  HCFA  to  have  provider- 
based  status.  For  example,  a  physician 
office  practice  purchased  by  a  main 
provider  would  not  qualify  for  provider- 
based  status  unless  it  meets  all 
applicable  criteria  in  proposed  §  413.65. 

We  are  proposing  to  require,  in  new 
paragraph  (c),  that  a  main  provider  that 
acquires  a  facility  or  organization  for 
which  it  wishes  to  claim  provider-based 
status  must  report  its  acquisition  of  the 
facility  or  organization  to  HCFA  and 
furnish  all  information  needed  for  a 
determination  as  to  whether  the  facility 
or  organization  meets  the  criteria  in  this 
section  for  provider-based  status.  A 
main  provider  that  has  had  one  or  more 
facilities  or  organizations  determined  to 
have  provider-based  status  also  must 
report  to  HCFA  any  material  change  in 
the  relationship  between  it  and  any 
department  or  provider-based  entity, 
such  as  a  change  in  ownership  of  the 
entity  or  entry  into  a  new  or  oifferent 
management  contract,  that  could  affect 
the  provider-based  status  of  the 
department  or  entity. 

m  new  paragraph  (d),  we  propose  the 
requirements  for  a  determination  of 
"provider-based  statiis."  In  paragraph 
(d)(1),  we  would  set  forth  licensure 
requirements  for  facilities  or 
organizations  seeking  provider-based 
status.  Any  facility  or  organization 
seeking  to  be  a  department  of  a  provider 
would  have  to  be  operated  under  the 
same  license  as  the  main  provider.  We 
note  that  if  a  State's  licensure  laws 
establish  restrictions  on  the  type  or 
location  of  facilities  or  organizations 
that  can  be  licensed  as  part  of  a 
provider,  we  would  defer  to  those 
restrictions  in  determining  whether  a 
particular  facility  is  a  department  of  the 
provider.  For  example,  if  the  hospital 
licensiue  laws  of  a  particular  State 
precluded  facilities  located  more  than  5 
miles  fit)m  a  hospital  from  being 
licensed  as  part  of  the  hospital,  we  also 
would  not  consider  those  facilities  to  be 
a  part  of  the  hospital.  Provider-based 
entities  would  not  have  to  be  operated 
under  the  same  license  as  the  main 
provider,  since  in  most  cases  we  expect 
that  they  would  be  separately  licensed 
by  the  State.  To  take  account  of  possible 
State-by-State  differences  in  licensure, 
however,  we  would  require  only  that  a 
prospective  provider-based  entity  be 


licensed  in  accordance  with  the  law  of 
the  State  in  which  it  is  located. 

In  addition,  if  a  State  health  facilities' 
cost  review  commission,  or  other  agency 
that  has  authority  to  regulate  the  rates 
charged  by  hospitals  or  other  providers 
in  a  State,  finds  that  a  particular  faciUty 
or  organization  is  not  part  of  a  provider, 
we  also  would  determine  that  the 
facility  or  organization  does  not  have 
provider-based  status.  We  believe  it 
would  be  inappropriate  for  a  facility  or 
organization  to  be  considered  fi«e- 
standing  for  State  ratesetting  purposes, 
but  provider-based  status  imder 
Medicare. 

In  paragraph  (d)(2),  we  would  require 
that  a  facility  or  organization  be  imder 
the  ownership  and  control  of  the  main 
provider.  In  particular,  we  would 
require  that  die  facility  or  organization 
be  100  percent  ov^ned  by  the  provider, 
that  the  main  provider  and  a  facility  or 
organization  seeking  provider-based 
status  have  the  same  governing  body, 
and  that  the  facility  or  organization  be 
operated  under  the  same  organizational 
documents  as  the  main  provider.  For 
example,  the  facility  seeking  provider- 
based  status  would  have  to  be  subject  to 
the  bylaws  and  operating  decisions  of 
the  governing  body  of  the  main 
provider.  In  addition,  we  would  require 
that  the  main  provider  have  final 
responsibility  for  administrative 
decisions,  final  approval  for  outside 
contracts,  final  responsibility  for 
personnel  policies,  and  final  approval 
for  medical  staff  appointments  in  the 
department  or  entity. 

m  paragraph  (d)(3),  with  respect  to 
administration  and  direct  supervision  of 
the  main  provider,  we  are  proposing  to 
require  that  a  facility  or  organization 
seeking  provider^based  status  have  a 
reporting  relationship  to  the  main 
provider  that  is  characterized  by  the 
same  frequency,  intensity,  and  level  of 
accountability  that  exists  in  the 
relationship  between  the  main  provider 
and  one  of  its  departments.  As  evidence 
of  this  relationship,  we  would  look  to 
whether  the  facility  is  under  the  direct 
supervision  of  the  provider  where  it  is 
located,  whether  it  is  operated  imder  the 
same  monitoring  and  oversight  as  any 
other  department  of  the  provider,  and  is 
operated  as  any  other  department  mth 
respect  to  supervision  and 
accountability.  We  would  expect  the 
director  or  individual  responsible  for 
daily  operations  at  the  facility  or 
organization  to  maintain  a  day-to-day 
reporting  relationship  with  a  manager  at 
the  main  provider  and  to  be  accountable 
to  the  main  provider's  governing  body 
in  the  same  manner  as  any  department 
head  of  the  provider.  We  also  would 
require  integration  of  certain 
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administrative  functions,  in  particular, 
billing  services,  records,  human 
resources,  payroll,  employee  benefit 
package,  salary  structure,  and 
purchasing  services.  Either  the  same 
employee  or  group  of  employees  would 
have  to  handle  these  administrative 
functions  for  both  the  facility  or 
organization  and  the  main  provider,  or 
the  administrative  functions  for  the 
entity  and  the  main  provider  would 
have  to  be  contracted  out  under  the 
same  contractual  agreement,  or  be 
handled  under  different  contract 
agreements,  with  the  entity's  contract 
being  managed  by  the  main  provider's 
billing  department. 

In  paragraph  (d)(4),  we  are  proposing 
that  a  facility  or  organization  seeking 
provider-based  status  and  the  main 
provider  share  integrated  clinical 
services,  as  evidenced  by  privileging  of 
the  professional  staff  of  the  department 
or  entity  at  the  main  provider,  and  the 
main  provider's  maintenance  of  the 
same  monitoring  and  oversight  of  the 
department  or  entity  as  of  other 
departments.  Also,  the  medical  director 
of  the  department  or  entity  must 
maintain  a  day-to-day  reporting 
relationship  with  the  chief  mescal 
officer  (or  equivalent)  of  the  main 
provider,  and  be  under  the  same 
supervision  as  any  other  director  of  the 
main  provider.  We  also  would  expect 
medical  staff  committees  or  other 
professional  committees  of  the  main 
provider  to  be  responsible  for  medical 
activities  in  the  deptirtment  or  entity, 
including  quality  assurance,  utilization 
review,  and  the  coordination  and 
integration  of  services.  We  also  would 
expect  medical  records  to  be  integrated 
into  a  unified  retrieval  system.  We 
would  expect  that  inpatient  and 
outpatient  services  of  the  facility  or 
organization  and  the  main  provider  be 
integrated  and  that  patients  treated  at 
the  facility  or  organization  who  require 
further  care  have  full  access  to  all 
services  of  the  main  provider,  including 
all  inpatient  or  outpatient  services  of  the 
main  provider. 

In  paragraph  (d)(5),  we  would  require 
that  die  proposed  department  or  entity 
and  the  main  provider  be  fully 
financially  integrated  within  the  main 
provider's  financial  system,  as 
evidenced  by  the  sharing  of  income  and 
expenses.  The  department's  or  entity's 
costs  should  be  reported  in  a  cost  center 
of  the  provider,  and  the  department's  or 
entity's  financial  status  should  be 
incorporated  into,  and  readily 
identifiable  in,  the  main  provider's  trial 
balance. 

In  paragraph  (d)(6),  we  would  require 
that  the  main  provider  and  the  facility 
seeking  status  as  a  department  of  the 


provider  be  held  out  to  the  public  as  a 
single  entity,  so  that  when  patients  enter 
the  department  they  are  aware  that  they 
are  entering  the  provider  and  will  be 
billed  accordingly.  (This  requirement 
would  not  apply  to  a  provider-based 
entity  that  is  itself  a  provider,  such  as 
aSNF.) 

In  paragraph  (d)(7),  we  would  require 
that  the  department  of  a  provider  or 
provider-based  entity  and  the  main 
provider  be  located  on  the  same 
campus.  Alternatively,  the  main 
provider  and  focility  seeking  provider- 
based  status  must  demonstrate  that  they 
serve  the  same  patient  population.  The 
department  or  entity  and  the  main 
provider  would  be  required  to 
demonstrate  that  they  serve  the  same 

fiatient  population  by  sulnnitting  patient 
ists  and/or  demographic  data  showing 
that  a  high  percentage  of  the  patients  of 
both  come  from  the  same  geographic 
area,  or  that  patients  of  the  entity  also 
receive  a  preponderance  of  services 
from  the  main  provider.  We  would 
specify  that  a  facility  or  organization  is 
not  considered  to  be  in  the  "immediate 
vicinity"  of  the  main  provider  if  it  is 
located  in  a  different  State  than  the 
main  provider.  We  welcome  comments 
as  to  whether  an  exception  should  be 
made  for  areas  where  a  single 
metropolitan  area  may  include  two  or 
more  States. 

New  paragraph  (e)  would  specifically 
prohibit  the  approval  of  provider-based 
status  for  any  proposed  department  or 
entity  that  is  owned  by  two  or  more 
providers  engaged  in  a  joint  venture. 
Some  hospitals,  under  joint  venture 
arrangements,  are  jointly  purchasing  or 
jointly  creating  free-standing  facilities. 
Although  the  facility  or  organization  is 
operated  by  two  or  more  hospitals,  the 
dominant  hospital  claims  the  fi-ee- 
standing  facility  or  organization  as  a 
department  or  provider-based  entity. 
This  is  clearly  unallowable,  because  the 
facility  or  organization  is  owned  by 
more  than  one  hospital,  and  in  its  own 
right  must  be  considered  as  free- 
standing, subject  to  all  of  the  rules  and 
-certifications  that  govern  that  type  of 
operation. 

In  proposed  paragraph  (f),  we  would 
state  that  facilities  or  organizations 
operated  under  management  contracts 
will  be  considered  provider-based  only 
if  specific  requirements  for  staff 
employment,  administrative  functions, 
day-to-day  control  of  operations,  and 
holding  of  the  management  contract  by 
the  provider  itself  rather  than  by  a 
parent  organization  are  met.  Generally, 
we  believe  it  would  be  difficult  for  any 
facility  or  organization  operated  under  a 
management  contract  to  provide  all 
services  to  be  able  to  demonstrate  the 


degree  of  integration  with  a  provider 
that  would  be  needed  to  qualify  for 
provider-based  status.  Thus,  we  are 
proposing  to  adopt  these  requirements, 
which  are  designed  to  ensure  that  we 
treat  a  facility  or  organization  under  a 
management  contract  as  provider-based 
only  if  it  clearly  is  operated  by  the 
provider,  not  by  the  management 
company  or  by  a  common  parent 
organization. 

m  proposed  paragraph  (g),  we  would 
specify  nine  obligations  of  hospital 
outpatient  departments  and  hospital- 
based  entities.  These  obligations  are 
spelled  out  in  detail  to  help  us  ensure 
that  faciUties  seeking  recognition  as 
hospital  outpatient  departments  or 
hospital-based  entities  are  in  fact  what 
they  represent  themselves  as  being,  and 
are  not  simply  the  private  offices  of 
individual  physicians  or  of  physicians 
in  group  practices.  The  obligations  are^ 
— In  the  case  of  hospital  outpatient 
departments  located  off  the  main 
provider  campus,  compliance  with 
the  anti-dumping  requirements  in 
§§  489.20  (1),  (m).  (q),  and  (r)  and 
489.24.  If  any  individual  comes  to  any 
hospital-based  entity  (including  an 
RHC)  located  on  the  main  hospital 
campus  and  a  request  is  made  on  the 
individual's  behalf  for  examination  or 
treatment  of  a  medical  condition,  as 
described  in  §  489.24,  the  hospital 
must  comply  with  the  anti-dumping 
requirements  in  §  489.24.  We  would 
also  revise  §  489.24(b)  to  clarify  that 
for  purposes  of  the  anti-dumping 
rules  set  forth  in  that  section,  hospital 
property  means  the  entire  main 
hospital  campus,  including  the 
parking  lot,  sidewalk,  and  driveway, 
as  well  as  any  facility  or  organization 
that  is  located  off  the  main  hospital 
campus  but  has  been  determined 
under  §  413.65  to  be  a  department  of 
the  hospital. 
— Billing  of  physician  services  in 
hospital  outpatient  departments  or 
hospital-based  entities  (other  than 
RHCs)  with  the  correct  site-of-service 
indicator,  so  that  applicable  site-of- 
service  reductions  to  physician  and 
practitioner  payment  amounts  can  be 
applied; 
— ^In  the  case  of  hospital  outpatient 
departments,  compliance  with  all  the 
terms  of  the  provider  agreement; 
— Compliance  oy  physician  staff  with 
the  nondiscrimination  provisions  in 
§  489.10(b)  of  this  chapter; 
— In  the  case  of  hospital  outpatient 
departments  (other  than  RHCs), 
representation  to  other  payers  as  an 
outpatient  department  of  the  hospital, 
and  treatment  of  all  patients,  for 
billing  purposes,  as  hospital 
outpatients; 
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— In  the  case  of  hospital  outpatient 
departments  or  hospital-based 
entities,  compliance  with  the  payment 
window  provisions  applicable  under 
§  412.2(c)(5)  (for  PPS  hospitals)  or 
§  413.40(c)(2)  (for  PPS-excluded 
hospitals); 

— In  the  case  of  hospital  outpatient 
departments  or  hospital-based  entities 
(other  than  RHCs),  notice  to  each 
beneficiary  treated  that  he  or  she  will 
be  liable  for  coinsurance  for  a  facility 
visit  as  well  as  for  the  physician 
service;  and 

— In  the  case  of  hospital  outpatient 
departments,  compliance  with 
applicable  Medicare  hospital 
conditions  of  participation  for 
,  hospitals  in  part  482  of  this  chapter. 

We  would  also  preclude  any  fiadlity 
or  organization  that  furnishes  all 
services  under  arrangements  from 
qualifying  as  provider-based.  We  believe 
the  provision  of  services  under 
arrangement  was  intended  to  be  allowed 
only  to  a  limited  extent,  in  situations 
where  cost-effectiveness  or  clinical 
considerations,  or  both,  necessitate  the 
provision  of  services  by  someone  other 
than  the  provider's  own  staff.  The 
"under  arrangement"  provision  in 
section  1661(w)(l)  of  the  Act  and 
§  409.3  is  not  intended  to  allow  a 
facility  merely  to  act  as  a  billing  agent 
for  another.  We  are  concerned  that  this 
would  be  the  case  if  all  services  at  a 
facility  or  organization  seeking 
provider-based  status  were  furnished 
under  arrangement.  We  believe  use  of 
arranged-for  services  could,  if  not 
limiteid,  become  a  means  of 
circumventing  the  provider-based 
requirements.  We  are  proposing  in 
paragraph  (g)(10)  that  a  facility  or 
organization  may  not  qualify  for 
provider-based  status  if  all  of  the 
services  furnished  at  the  facility  are 
furnished  under  arrangements.  We  note 
that  this  approach  is  consistent  with 
existing  policy  under  which  a  hospital 
outpatient  is  expected  to  receive 
services,  rather  than  supplies,  directly 
from  the  hospital. 

Proposed  paragraph  (h)  states  that  if 
we  learn  of  a  provider  that  has 
inappropriately  treated  a  facility  or 
organization  as  provider-based,  before 
obtaining  our  determination  of  provider- 
based  status,  we  would  reconsider  all 
payments  to  that  main  provider  for 
periods  subject  to  reopening, 
investigate,  and  determine  whether  the 
designation  was  appropriate.  If  we  find 
it  was  not  provider-based,  we  will 
recover  all  payments  in  excess  of  those 
payments  that  should  have  been  made 
in  the  absence  of  the  provider-based 
status.  As  explained  further  below. 


however,  recovery  will  not  be  made  for 
any  period  prior  to  the  effective  date  of 
this  rule  if  diuing  all  of  that  period  the 
management  of  the  facility  or 
organization  made  a  good-faith  efibrt  to 
operate  it  as  a  department  of  a  provider 
or  provider-based  entity. 

hi  proposed  paragraph  (i),  we  would 
detail  the  application  of  the  principles 
in  paragraph  (h)  to  situations  involving 
inappropriate  billing  for  services 
furnished  in  a  physician  office  or  other 
facility  or  organization  as  if  they  had 
been  furnished  in  a  hospital  outpatient 
or  other  department  of  a  provider  or  in 
a  provider-based  entity.  Generally, 
when  such  cases  of  inappropriate  billing 
are  foimd,  we  will  recover  any 
overpayments  as  described  in  the 
preceding  paragraph.  Under  certain 
circimistances,  however,  we  will 
determine  that  the  management  of  a 
facility  or  organization  has  made  a  good 
faith  effort  to  operate  it  as  a  department 
of  a  provider  or  a  provider-based  entity 
and  will  not  recover  past  payments.  We 
would  take  this  action  if  we  determine 
that  the  requirements  regarding 
licensure  and  public  awareness  in 
paragraphs  (d)(1)  and  (d)(6)  are  met,  all 
facility  services  were  billed  as  if  they 
had  been  furnished  by  a  department  of 
the  main  provider  or  a  provider-based 
entity  of  the  main  provider,  and  all 
professional  services  of  physicians  and 
other  practitioners  were  billed  with  the 
correct  site-of-service  indicator,  as 
described  in  paragraph  (g)(4). 

We  are  also  proposing  to  add  a  new 
paragraph  (j)  that  would  allow  HCFA  to 
review  past  determinations.  If  we  find 
that  a  designation  was  in  error,  and  the 
facility  or  organization  in  question  does 
not  meet  the  requirements  of  this 
section,  we  will  notify  the  main 
provider  that  the  provider-based  status 
will  cease  as  of  the  first  day  of  the  next 
cost  report  period  following  notification 
of  the  redetermination. 

In  addition,  we  are  proposing  to  add 
to  §  413.24(d)  new  paragraphs  (6)(i)  and 
(6)(ii)  to  clarify  that  main  providers,  in 
completing  their  Medicare  cost  reports, 
may  not  allocate  overhead  costs  to  the 
provider-based  or  other  cost  centers  that 
incur  similar  costs  directly  through 
management  contracts  or  other 
arrangements.  These  changes  are  needed 
to  prevent  mis-allocation  of 
management  costs,  which  would  result 
in  excessive  pajrment  to  those  types  of 
providers  paid  on  a  reasonable  cost 
basis. 

As  the  number  of  affiliation 
agreements  among  various  entities  has 
increased,  there  has  been  a  noticeable 
shift  in  the  way  the  HHAs  and  clinics 
have  been  managed,  resulting  in 
increased  Medicare  payments.  Today, 


there  are  many  management  companies 
that  enter  into  contracts  with  main 
providers  to  manage  their  provider- 
based  entities,  and  the  costs  of  these 
management  services  are  being  directly 
assigned  to  the  department  or  provider- 
based  entity  receiving  the  service.  The 
contracts  typically  call  for  the 
management  company  to  provide  the 
billing  and  accounting  services,  and  to 
procure  services,  such  as  housekeeping, 
laundry  and  linen,  to  enable  the 
department  or  provider-based  entity  to 
operate  away  from  the  campus  and 
supervisicm  of  the  main  provider,  even 
though  these  management  companies 
must  report  to  the  board  of  the  main 
provider.  In  addition  to  directly 
assigning  these  costs  to  the  department 
or  provider-based  entity,  the  main 
provider,  through  the  cost  report,  is  still 
allocating  overhead  costs  to  the 
department  or  provider-based  entity, 
even  though  these  services  are  being 
performed  through  the  management 
contract  and  not  through  the  main 
provider.  Under  these  circimistances, 
the  provider  could  be  paid  three  times 
for  the  same  overhead  cost.  The  first 
payment  would  be  made  through  the 
PPS  payment,  which  reflects  overhead 
cost.  The  second  payment  would  come 
through  the  cost  of  Uie  management 
contract,  and  the  third  would  come 
through  the  allocation  of  a  share  of  the 
main  provider's  overhead  cost  to  the 
.department  or  provider-based  entity. 
Our  proposed  changes  to  §  413.24  are 
needed  to  prevent  this  result. 

To  provide  an  administrative  appeals 
process  for  entities  that  have  been 
denied  provider-based  status,  we  are 
proposing  to  revise  the  regulations  on 
provider  appeals  at  §  498.3.  As  revised, 
these  rules  would  specify  that  a 
provider  seeking  a  determination  that  a 
facility  or  an  organization  is  a 
department  of  the  provider  or  a 
provider-based  entity  imder  proposed 
§  413.65  will  be  included  in  the 
definition  of  "prospective  provider"  for 
purposes  of  part  498.  and  will  be 
afforded  the  same  appeal  rights  as  a 
prospective  provider,  such  as  a  hospital 
or  SNF,  that  has  been  found  by  HCFA 
not  to  qualify  for  participation  as  a 
provider.  We  believe  it  is  in  the  best 
interest  of  both  HCFA  and  health  care 
organizations  to  have  an  explicit 
procedure  for  handUng  these  appeals. 

F.  Requirements  for  Payment 

The  following  discussion  sets  out  the 
requirements  that  must  be  met  to  allow 
us  to  make  payment  under  the 
outpatient  PPS  for  various  services. 
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1,  Prerequisites  for  Payment  for 
Outpatient  Hospital  Services  and 
Supplies  Incident  to  Physician  Services 

Medicare  Part  B  benefits  include 
payment  for  services  and  supplies  that 
are  furnished  incident  to  the 
professional  services  of  a  physician. 
Medicare  makes  payment  for  services 
and  supplies  furnished  in  physician 
offices  that  are  incident  to  a  professional 
service  of  a  physician  under  the 
provisions  of  the  Medicare  physician  fee 
schedule  (section  1848  and  section 
1861(s)(2)(A)  of  the  Act;  42  CFR  part 
414).  Payment  for  the  "incident  to" 
services  furnished  in  physician  offices 
is  generally  included  within  the  fee  for 
the  physician  services.  Medicare  also 
makes  payment  for  hospital  services  and 
supplies  Uiat  are  incident  to  a  physician 
service  furnished  to  outpatients  (section 
1861(s){2)(B)  of  the  Act).  Payment  for 
"incident  to"  services  furnished  to 
hospital  outpatients  is  in  addition  to 
payment  for  the  professional  services  of 
a  physician.  The  place  where  "incident 
to"  services  are  furnished  determines 
how  Medicare  pays  for  them. 

We  are  proposing  to  add  to  the 
regulations  certain  prerequisites  that  the 
hospital  must  fulfill  before  it  can  receive 
Medicare  payment  under  section 
1861(s)(2)(B)  of  the  Act  for  services  and 
supplies  furnished  "incident  to" 
physician  services  at  a  site  that  is  off  the 
premises  of  the  main  hospital  complex. 
These  prerequisites  are  intended  to 
adapt  our  current  policy  regarding 
payment  for  "incident  to"  services 
furnished  to  hospital  outpatients  to 
address  the  special  circimistances 
presented  by  a  hospital  outpatient 
department  or  clinic  that  is  not  co- 
located  on  the  hospital  campus  or 
within  a  short  distance  of  the  hospital 
and  that  HCFA  has  designated  is  a 
department  of  the  hospital  or  "provider- 
based." 

The  first  prerequisite  is  that  the 
office/dinic  meet  the  responsibilities 
and  criteria  incumbent  upon  a  provider- 
based  entity  as  defined  in  §  413.65(g). 
We  are  proposing  this  requirement 
because  the  fact  that  a  hospital  owns 
and/or  operates  a  clinic  does  not 
automatically  make  that  clinic  an 
integral,  subordinate  part  of  the 
hospital.  If  the  clinic  does  not  conform 
with  the  responsibilities  and  criteria  at 
§  413.65(g),  that  clinic  would  be  paid  as 
a  physician  office,  and  Medicare 
payment  for  services  furnished  at  that 
site  would  be  made  accordingly. 

The  second  prerequisite  is  that  the 
hospital  seek  an  official  determination 
from  HCFA  that  the  provider-based 
designation  applies  to  the  proposed  off- 
site  hospital  outpatient  department/ 


clinic  as  required  by  §  413.65(d).  The 
authority  to  determine  whether  or  not 
an  entity  has  provider-based  status  rests 
solely  with  HCFA.  The  criteria  and 
obligations  that  are  a  prerequisite  of  a 
provider-based  hospital  outpatient 
designation  are  discussed  earlier  in  this 
section. 

Current  regulations  require  that,  in 
order  to  be  paid  for  as  "incident  to" 
services,  outpatient  hospital  services 
and  supplies  are  to  be  furnished  as  an 
integral  though  incidental  part  of  a 
physician  service  (§410.27(a)(l)(ii)).  In 
addition,  as  a  matter  of  policy,  we 
require  that  the  services  and  supplies  be 
furnished  on  a  physician's  order  by 
hospital  personnel  and  under  a 
physician's  supervision  (Intermediary 
Manual,  section  3112.4(A)).  When 
"incident  to"  services  are  furnished  on 
hospital  premises,  we  assume  the 
physician  supervision  requirement  to  be 
met  because  staff  physicians  would  be 
present  nearby  wdthin  the  hospital.  We 
also  allow  staff  in  a  department  of  the 
hospital  other  than  that  of  the  ordering 
physician  to  supervise  the  services.  We 
equate  the  location  of  the  hospital 
outpatient  department  or  hospital  clinic 
within  the  hospital's  walls,  or  their  co- 
location  on  the  same  campus,  with 
being  "on  the  hospital  premises,"  and 
we  assume  physician  supervision  is 
always  at  hand.  In  the  interests  of 
beneficiary  health  and  safety,  we  do  not 
believe  it  is  reasonable,  safe,  or 
appropriate  to  extend  these  assumptions 
to  a  hospital  outpatient  department  or 
hospital  clinic  that  is  located  oR'-site 
and  that  is  not  on  the  hospital  premises, 
even  if  that  outpatient  depeutment  or 
clinic  is  accorded  provider-based  status. 
Therefore,  we  are  proposing  as  the  third 
prerequisite  for  a  hospital  to  receive 
payment  for  "incident  to"  services 
under  section  1861(s)(2)(B)  of  the  Act, 
when  these  services  are  furnished  at  a 
hospital  outpatient  department  or  clinic 
that  HCFA  designates  as  provider-based: 
that  the  "incident  to"  services  and 
supplies  always  be  furnished  under  the 
direct  supervision  of  a  physician. 

Unless  the  three  prerequisites  are  met, 
we  are  proposing  to  continue  to  regard 
a  clinic,  even  if  it  is  owned  or  operated 
by  a  hospital,  as  a  physician  office  or 
physician  clinic  for  Medicare  payment 
purposes.  Payment  for  services  and 
supplies  incident  to  physician  services 
that  are  furnished  to  Medicare 
beneficiaries  at  that  site  would  only  be 
paid  in  accordance  with  section  1848 
and  section  1861(s)(2)(A)  of  the  Act,  and 
payment  would  be  subject  to  Medicare 
physician  fee  schedule  pajrment  policies 
and  regulations  (part  410;  part  414). 


2.  Prerequisites  for  Payment  for  Hospital 
or  Critical  Access  Hospital  Diagnostic 
Services  Furnished  to  Outpatients 

Prerequisites  for  payment  for 
diagnostic  services  furnished  to  hospital 
outpatients  are  addressed  in  §  410.28. 
We  are  proposing  to  add  a  new 
paragraph  to  the  regulation  that  would 
require,  at  a  minimum,  a  general  level 
of  physician  supervision,  and  in  some 
cases,  direct  or  personal  physician 
supervision,  when  diagnostic  x-ray  tests 
and  other  diagnostic  tests  are  furnished 
at  a  hospital  outpatient  department  or 
clinic  that  HCFA  has  determined  meets 
the  criteria  and  obligations  of  a 
provider-based  entity  in  accordance 
with  §413.65.  The  definitions  of 
general,  direct,  and  personal 
supervision  are  contained  in  §  410.32. 
Although  the  levels  of  supervision 
defined  in  §410.32  apply  specifically  to 
diagnostic  x-ray  and  other  tests  that  are 
payable  under  the  Medicare  physician 
fee  schedule,  we  believe  the  same  levels 
of  supervision  are  equally  relevant  and 
reasonable  and  necessary  to  ensure  that 
beneficiary  health  and  safety  are 
protected  and  that  diagnostic  x-ray  and 
other  diagnostic  tests  are  safe  and 
effective  when  they  are  furnished  at  a 
hospital  outpatient  department  or  clinic 
that  HCFA  has  designated  to  be 
provider-based. 

We  are  also  proposing  to  exclude  from 
the  supervision  requirement  in 
provider-based  outpatient  settings  the 
same  three  types  of  diagnostic  tests  that 
are  excluded  from  the  supervision 
requirement  under  the  physician  fee 
schedule: 

•  Diagnostic  mammography 
procedures,  which  aire  regulated  by  the 
Food  and  Drug  Administration. 

•  Diagnostic  tests  personally 
furnished  by  a  "qualified  audiologist" 
as  defined  in  section  1861(11)(3)  of  the 
Act.  These  include  "audiology  services" 
as  defined  in  section  1861(11)(2)  of  the 
Act.  We  exclude  these  diagnostic  tests 
from  the  physician  supervision 
requirement  because  the  Congress  has 
defined  these  services  without  requiring 
physician  supervision  of  their 
performance. 

•  Diagnostic  psychological  testing 
services  personally  performed  by  a 
qualified  psychologist  practicing 
indep>endently  of  an  institution,  agency, 
or  physician  office  as  currently  defined 
in  section  2070.2  of  the  Medicare 
Carriers  Manual  (HCFA  Pub.  14-3). 
These  services  are  distinguished  from 
services  of  a  clinical  psychologist, 
which  are  covered  imder  section 
1861(ii)  of  the  Act,  rather  than  section 
1861(s)(3). 
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We  are  proposing  to  coordinate 
changes  to  the  physician  supervision 
requirements  for  diagnostic  tests 
performed  in  outpatient  settings  that 
HCFA  has  designated  to  be  provider- 
based  with  changes  made  to  these 
requirements  under  the  Medicare 
.  physician  fee  schedule.  Refer  to  {he 
final  rule  governing  the  1998  physician 
fee  schedule  that  was  published  in  the 
October  31, 1997  Federal  Register 
("Medicare  Program;  Revisions  to 
Payment  Policies  and  Adjustments  to 
the  Relative  Value  Units  Under  the 
Physician  Fee  Schedule,  Other  Part  B 
Payment  Policies,  and  Establishment  of 
the  Clinical  Psychologist  Fee  Schedule 
for  Calendar  Year  1998"  (BPI>-884-FC) 
(62  FR  59048))  for  a  full  discussion. 
Implementing  instructions  for  physician 
supervision  of  diagnostic  tests  are  being 
developed.  We  note  that  these 
implementing  instructions  will  contain 
revisions  in  the  supervision  levels 
required  for  many  ultrasound  services, 
stress  tests,  and  some  other  services. 

When  diagnostic  x-rays  and  other 
diagnostic  tests  are  performed  at  a 
hospital-owned  anchor  operated  office 
or  clinic  that  is  off-site  and  that  HCFA 
does  not  designate  as  provider-based, 
we  are  proposing  to  pay  for  these 
services  imder  the  provisions  of  the 
Medicare  physician  fee  schedule  and 
the  requirements  of  §  410.32  or  imder 
the  provisions  of  §  410.33,  if  applicable. 

3.  Payment  for  Ambulatory  Surgical 
Services 

Upon  implementation  of  the  hospital 
outpatient  PPS,  Medicare  payment  for 
resource  costs  incurred  in  connection 
with  performing  ambulatory  surgical 
procedures  would  be  made  either  imder 
the  provisions  of  the  hospital  outpatient 
PPS;  or,  imder  the  benefit  estabUshed  at 
section  1832(a)(2)(F)  of  the  Act  for 
facility  services  furnished  by  an 
approved  ASC  in  connection  with 
surgical  procedures  specified  by  the 
Secretary;  or,  under  the  physician  fee 
schedule  as  established  under  section 
1848  of  the  Act. 

When  ambulatory  surgery  is 
performed  at  the  hospital  on  Medicare 
beneficiaries  who  are  registered  at  the 
hospital  as  outpatients,  Medicare  would 
allow  payment  under  the  outpatient 
PPS,  as  explained  in  this  proposed  rule. 
However,  Medicare  would  make 
payment  under  the  outpatient  PPS  for 
surgical  procedures  performed  at  an  off- 
site  clinic  that  the  hospital  ovras  and 
operates  and  for  which  it  submits  claims 
only  if  the  off-site  clinic  has  been 
designated  by  HCFA  as  a  department  of 
the  hospital  in  accordance  with 
proposed  §413.65. 

AJtematively,  if  the  hospital-owned 
off-site  facility  is  certified  or  accredited 


in  accordance  with  ASC  conditions  of 
coverage  and  the  requirements  at  part 
416,  Medicare  would  make  payment  for 
covered  surgical  procedures  performed 
at  the  off-site  facility  under  the  ASC 
benefit. 

However,  for  Medicare  payment 
purposes,  we  consider  an  off-site  office, 
clinic,  organization,  or  facility  that  is 
owned  and  operated  by  a  hospital  but 
that  does  not  meet  the  requirements  at 
proposed  §  413.65  or  in  part  416,  to  be 
a  physician  office  or  clinic,  and 
Medicare  payment  for  surgical 
procedures  performed  at  that  site  would 
be  limited  to  what  Medicare  allows  for 
physician  services  furnished  in 
connection  with  the  surgical  procedure 
under  the  Medicare  physician  fee 
schedule. 

Vn.  MedPAC  Recommendations 

We  reviewed  the  March  1998  report 
submitted  by  MedPAC  to  the  Congress 
and  gave  its  recommendations  careful 
consideration  in  establishing  the 
framework  for  the  outpatient  PPS  that  is 
the  subject  of  this  proposed  rule.  We 
responded  earlier  to  several  MedPAC 
recommendations  that  pertained 
direcUy  to  specific  features  of  the 
outpatient  FV*S.  In  this  section,  we 
address  the  more  general  MedPAC 
reccHnmendations  on  hospital  outpatient 
payment  policies. 

Recommendation:  MedPAC  expresses 
its  concern  about  the  effects  of 
inappropriate  payment  levels  that 
coidd,  if  they  are  too  low,  restrict 
beneficiary  access  to  care  or  prompt 
shifts  of  services  for  financial  rather 
than  clinical  reasons,  or  that  could,  if 
they  are  too  high,  stimulate  growth  in 
the  volume  of  outpatient  services  that  is 
unrelated  to  patient  needs.  MedPAC 
states  that  the  initial  level  of  payment 
established  in  the  DBA  is  a  reasonable 
starting  point  for  the  outpatient  PPS,  but 
recommends  that  the  Secretary  monitor 
access  to  hospital  outpatient  services  to 
ensure  that  the  aggregate  level  of 
payment  under  the  outpatient  PPS  is 
appropriate. 

Response:  We  agree  with  MedPAC 
that  monitoring  service  patterns  not 
only  in  hospital  outpatient  departments 
but  across  all  ambulatory  settings 
subsequent  to  implementation  of  the 
outpatient  PPS  is  essential  in  order  to 
detect  sudden  changes  and  to  identify 
variant  trends  in  where  services  are 
being  furnished  to  Medicare 
beneficiaries.  As  is  MedPAC,  we  too  are 
aware  of  how  vividly  any  diffierences  in 
payment  for  services  furnished  in 
different  ambulatory  settings  will  be 
revealed  once  the  outpatient  PPS  is 
implemented,  and  we  expect  that  these 
differences  will,  not  surprisingly, 


precipitate  shifts  in  services  from  one 
setting  to  another.  It  is  the  recognition 
of  this  likely  outcome  that  makes  it  all 
the  more  urgent  that  we  resolve  the 
dilemma  posed  by  two  conflicting 
policy  determinations  raised  by 
MedPAC:  whether  to  set  Medicare 
payments  to  reflect  the  cost  of  providing 
a  service  regardless  of  where  the  service 
is  furnished  or  whether  to  set  Medicare 
payments  to  acknowledge  that  the  site 
where  a  service  is  furnished  could  affect 
the  cost  of  furnishing  the  service.  As  we 
discuss  below,  we  clearly  are  inclined 
toward  a  position  that  Medicare  should 
determine  payment  on  the  basis  of  the 
service  that  is  furnished  rather  on  the 
setting  where  that  service  is  furnished, 
but  there  are  many  factors  still  to  be 
.  considered  before  making  such  a 
determination  final.  In  the  meantime, 
we  believe  that  the  adjustments 
provided  for  under  the  outpatient  PPS 
will  contribute  to  ensuring  that 
Medicare  is  paying  adequately  for 
services,  especially  in  areas  where  a 
hospital  is  Uie  only  provider  of  services 
to  which  beneficiaries  have  access.  We 
particularly  welcome  comments  and 
suggestions  regarding  methods  by  which 
we  can  enhance  our  monitoring  of 
service  delivery  patterns  to  ensure  that 
the  outpatient  PPS  is  not  adversely 
affecting  beneficiary  access  to  hospital 
outpatient  care  in  accordance  with 
MedPAC's  recommendation.  We  agree 
with  MedPAC's  concern  that  payment 
levels  under  the  outpatient  PPS  be 
sufficient  to  support  the  provision  of 
services,  especially  in  areas  where  a 
hospital  is  the  only  provider  of  such 
services,  but  that  payment  levels  under 
the  outpatient  PPS  not  exceed  payments 
for  the  same  services  at  other 
ambulatory  sites  to  such  a  degree  as  to 
cause  shifts  in  where  services  are 
provided  for  financial  rather  than 
clinical  reasons. 

Recommendation:  MedPAC 
recommends  that  HCFA  continue  to 
investigate  service  classification  systems 
that  could  be  applied  consistentiy  to  all 
ambulatory  care  settings.  In  its  1998 
report  to  Congress,  MedPAC  expresses 
concern  about  the  impact  on  service 
delivery  of  paying  different  amounts  for 
the  same  service  based  on  where  the 
service  is  furnished.  MedPAC  appears  to 
favor  Medicare  ambulatory  care 
payment  systems  that  are  standardized 
across  hospital  outpatient,  physiden 
office,  and  ASC  settings.  MedPAC 
equates  "standardized"  with  "policies 
that  are  comparable  for  the  same 
service,  regardless  of  setting,"  (p.  83) 
and  "•  •  •  consistency  of  payment  - 
across  all  ambulatory  settings"  (p.  84). 

Response:  In  principle,  we  agree  that 
establishing  Medicare  payment 


uniformity  across  ambulatory  care 
settii^  is  important.  We  have,  to  the 
extent  permitted  by  the  statute, 
incorporated  into  the  outpatient  PPS 
elements  of  Medicare  payment  policy 
for  ASCs  and  for  physician  services. 

Upon  implementation  of  the 
outpatient  PPS,  the  same  unit  of 
payment  (HCPCS  codes  and  descriptors) 
will  be  used  for  all  three  settings. 
Packaging  under  the  outpatient  PPS 
parallels  that  for  ASCs.  At  least  initially, 
volume  control  under  the  outpatient 
PPS  parallels  that  which  is  applied  to 
physician  services.  The  policy  for 
discounting  multiple  procedures  will  be 
comparable  under  the  outpatient  PPS, 
the  ASC  benefit,  and  the  physician  fee 
schedule.  APC  groups  will  be  used  to 
set  rates  for  ASC  payments  and  for 
hospital  outpatient  surgical  services, 
and  we  propose  to  pay  for  the  same 
surgical  procedures  in  both  settings. 
Notwithstanding  these  similarities, 
payment  rates  for  most  procedures  will 
not  be  the  same  for  ASCs  and  under  the 
outpatient  PPS.  We  use  different  data 
and  methods  to  set  rates  for  ASC 
services,  for  physician  services,  and  for 
hospital  outpatient  services.  The  latter 
is  attributable  primarily  to  the  fact  that 
the  statute  sets  forth  criteria  that  are  to 
be  considered  when  setting  pajmient 
mechanisms  that  are  specific  to  each 
site  of  service. 

Several  fundamental  issues  must  be 
addressed  before  we  achieve  the  goal  of 
making  consistent  payment  for  the  same 
service  across  all  ambulatory  sites  of 
service.  First,  consensus  must  be 
reached  on  what  constitutes  "consistent 
payment."  Even  MedPAC  equivocates 
on  this  point,  noting  that  while  it 
believes  that  "Medicare's  payment 
should  reflect  the  cost  of  efficiently 
providing  a  service,  regardless  of  where 
it  is  delivered  *  •  *  (b)ecause  of  access 
or  quality  concerns  *  *  *  it  may  be 
appropriate  to  continue  to  pay  different 
amounts  for  the  same  service, 
depending  on  the  setting  in  which  it  is 
furnished."  Does  "consistent"  or 
"comparable"  payment  mean  the  same 
payment  for  a  service  regardless  of 
setting?  Or  would  consistency  be 
achieved  by  using  the  same  group 
weights  for  hospital  outpatient  and  ASC 
payment  rates  even  though  we  used  site- 
specific  conversion  factora,  resulting  in 
different  payment  rates?  Should  we  use 
ASC  groups  as  the  basis  for  setting 
payments  for  physician  services?  Is 
there  a  single  index  that  is  appropriate 
to  standarcQze  variations  in  costs 
attributable  solely  to  geographical 
diffierences?  And  which  legislative 
changes  would  be  required  to 
standardize  payment  for  services  across 
ambulatory  settings?  These  are  but  a  few 


of  the  issues  and  options  that  we  and 
stakeholders  across  the  spectrum  of 
ambulatory  care  must  thoroughly 
examine  and  analyze  as  we  move 
towards  standardizing  payments  across 
ambulatory  sites  of  service.  We  solicit 
comments  on  this  issue,  on  options  to 
be  considered  in  restructuring  Medicare 
payment  provisions  towards  the  goal  of 
establishing  payment  uniformity  across 
ambulatory  sites,  and  on  strategies  for 
achieving  consensus  on  the  definition  of 
both  goals  and  the  means  of  attaining 
them. 

Vm.  Collection  of  InfbrmatioB 
Reqairements 

Under  the  Paperworic  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
soUcit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  Tlie  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  soliciting  public  comment  on 
each  of  these  issues  for  the  provisions 
summarized  below  that  contain 
information  collection  requirements: 

Section  413.65    Requirements  for  a 
Determination  That  a  Facility  or  an 
Organization  is  a  Department  of  a 
Provider  or  a  Provider-Based  Entity 

Section  413.65(cXl)  and  (cH2)  states 
that  a  main  provider  that  acquires  a 
facility  or  organization  for  which  it 
wishes  to  claim  provider-based  status, 
including  any  physician  offices  that  a 
hospital  wishes  to  operate  as  a  hospital 
outpatient  department  or  clinic,  must 
report  its  acquisition  of  the  facility  or 
organization  to  HCFA  and  must  fiunish 
all  information  needed  for  a 
determination  as  to  whether  the  fedlity 
or  organization  meets  the  requirements 
in  paragraph  (d)  of  this  section  for 
provider-based  status.  This  requirement 
applies,  however,  only  if  the  facility  or 
organization  is  located  off  the  campus  of 
.the  provider,  or  inclusion  of  the  costs  of 
the  facility  or  organization  on  the 
provider's  cost  report  would  increase 


the  total  costs  on  the  report  by  at  least 
5  percent.  Furthermore,  a  main  provider 
that  has  had  one  or  more  entities 
considered  provider-based  also  must 
report  to  HCFA  any  material  change  in 
the  relationship  between  it  and  any 
provider-based  facility  or  organization, 
such  as  a  change  in  ownership  of  the 
facility  or  organization  or  entry  into  a 
new  or  different  management  contract 
that  could  affect  the  provider-based 
status  of  the  facility  or  organization. 

The  burden  associated  with  this 
requirement  is  the  time  for  the  main 
provider  to  report  its  acquisition  to 
HCFA,  furnish  all  information  needed 
for  a  determination,  report  to  HCFA  any 
material  change  in  the  relationship 
between  it  and  any  provider-based 
facility  or  organization,  such  as  a  change 
in  ownership  of  the  fedlity  or 
organization  or  entry  into  a  new  or 
different  management  contract  that 
could  affect  the  provider-based  status  of 
the  fecility  or  organization.  It  is 
estimated  that  105  main  providers  will 
take  10  houra  for  a  total  of  1,050  hoius. 

Section  419.42    Hospital  Election  To 
Reduce  Copayment 

Section  4 1 9.42(b)  and  (c)  states  that  a 
hospital  must  notify  its  fiscal 
intermediary  of  its  election  to  reduce 
copayments  no  later  than  90  days  prior 
to  the  start  of  the  calendar  year.  The 
hospital's  election  must  be  properly 
documented.  It  must  specifically 
identify  the  ambulatory  payment 
classification  to  which  it  applies  and  the 
copayment  level  (within  the  limits 
identified  below)  that  the  hospital  has 
selected  for  each  group. 

The  burden  associated  with  these 
requirements  is  the  time  it  takes  a 
hospital  to  compile,  review,  and  analyze 
data  for  both  revenues  and  copajrments; 
prepare  and  present  the  data  to  the 
hospital  board;  make  a  business 
decision  as  to  whether  the  hospital 
would  elect  to  reduce  copayments;  and 
then  notify  its  fiscal  intermediary  of  its    - 
election.  A  hospital  would  notify  its 
fiscal  intermediary  of  its  election  to 
reduce  copayments  only  if  there  were 
other  providers,  in  close  proximity,  that 
would  attract  a  majority  of  the  hospital's 
business  if  they  did  not  reduce  their 
copayments.  Since  hospitals  do  not 
want  to  lose  money  by  absorbing 
copayments,  we  antidpate  that  this 
requirement  will  affect  750  hospitals 
and  take  them  10  hours  each  for  a  total 
of  7,500  hours. 

Section  419.42(e)  states  that  the 
hospital  may  advertise  and  otherwise 
disseminate  information  concerning  the 
reduced  level(s)  of  coinsurance  that  it 
has  elected. 


47596 


Federal  Re^er/ Vol.  63.  No.  173 /Tuesday,  Sq>tember  8.  1998 /Proposed  Rules 


Federal  Register/ Vol.  63.  No.  173 /Tuesday,  September  8.  1998 /Proposed  Rules 47597 


The  biuden  associated  with  this 
requiiement  is  the  time  for  the  hospital 
to  disseminate  infcmnation  concerning 
its  coinsurance  election.  It  is  estimated 
that  750  hospitals  will  each  take  10 
hours  annually  to  disseminate  this 
information  via  newsletters  and 
information  sessions  at  senior  citizen 
centers  for  a  total  of  7,500  hoius. 

While  the  information  collection 
requirements  listed  below  are  subject  to 
the  Paperwork  Reduction  Act,  the 
burden  associated  with  these 
requirements  is  captured  imder 
§  413.65(c)(1)  and  (c)(2). 

Section  413.65(b)(2)  states  that  a 
provider  or  a  facility  or  organization 
must  contact  HCFA  and  the  facility  or 
organization  must  be  determined  by 
HCFA  to  be  provider-based  before  the 
main  provider  begins  billing  for  services 
of  the  facility  or  organization  as  if  they 
were  furnished  by  a  department  of  the 
provider-based  entity,  or  before  it 
includes  costs  of  those  services  on  its 
cost  report. 

Section  413.65(d)(7)(i)  requires  that 
the  facility  or  organization  demonstrates 
a  high  level  of  integration  with  the  main 
provider  by  showing  that  it  meets  all  of 
the  other  provider-based  criteria,  and 


demonstrates  that  it  serves  the  same 
patient  population  as  the  main  provider, 
either  by  submitting  records  such  as 
common  patient  lists  and/or 
draiographic  data  showing  that  a  high 
percentage  of  patients  of  both  the  main 
provider  and  the  applicant  entity  come 
from  the  same  geographic  area,  or  by 
submitting  data  substantiating  that  the 
patients  served  by  the  entity  also  receive 
services  from  the  main  provider  (for 
example,  the  patients  of  an  RHC  receive 
inpatient  hospital  services  from  the 
main  provider). 

While  the  information  collection 
requirements  listed  below  are  subject  to 
the  Paperwork  Reduction  Act,  we 
believe  the  burden  associated  with  these 
requirements  is  not  subject  to  the  Act, 
as  defined  by  5  CFR  1320.3(b)(2). 
because  the  time,  effort,  and  financial 
resoiuces  necessary  to  comply  with 
these  requirements  would  be  incurred 
by  persons  in  the  normal  course  of  their 
activities. 

Section  413.65(g)(7)  states  that  when 
a  Medicare  beneficiary  is  treated  in  a 
hospital  outpatient  department  or 
hospital-based  entity,  the  hospital  has  a 
duty  to  notify  the  beneficiary,  prior  to 
the  delivery  of  services,  of  the 


beneficiary's  potential  financial  liability 
(that  is,  a  coinsiirance  liability  for  a 
facility  visit  as  well  as  fcv  the  physician 
service). 

We  believe  the  information  collection 
requirement  below  is  exempt  bom  the 
Paperwork  Reduction  Act,  as  defined  by 
5  CFR  1320.4(a)(2).  Jnce  this  activity  is 
pursuant  to  the  conduct  of  an 
investigation  or  audit  against  specific 
individiuds  or  mtities. 

Section  413.65(i)(l)  states  that  if 
HCFA  determines  that  a  provider  has 
been  inappropriately  bilting  Medicare 
for  services  furnished  in  a  phjrsidan 
office  or  other  facility  or  organization  as 
if  they  had  been  furnished  in  a  hospital 
outpatient  department  or  other 
department  of  a  provider  or  in  a 
provider-based  entity.  HCFA  stops  all 
payments  to  the  provider  for  outpatient 
services  imtil  the  provider  can 
demonstrate  which  payments  are 
proper. 

Tne  table  below  indicates  the  annual 
niunber  of  responses  for  each  regulation 
section  in  this  proposed  rule  containing 
information  collection  requirements,  the 
average  burden  per  response  in  minutes 
or  houis,  and  the  total  annual  burden 
hours. 


Estimated  Annual  Burden 

ChH  section 

Responses 

Average 

burden  per 

response 

(hours) 

Annual  burden 
hours 

413.65(c)(1)  and  (c)(2) 

105 
750 
750 

10 
10 

10 

1.050 
7.500 
7,500 

419.42(b)  and  (d)  

419.42(0  .^. 

Total  ~ 

, 

16,050 



We  have  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  of 
the  information  collection  requirements. 
These  requirements  are  not  effective 
imtil  they  have  been  approved  by  OMB. 
A  notice  will  be  published  in  the 
Federal  Register  when  approval  is 
obtained. 

If  you  comment  on  any  of  these 
information  collection  and  record 
keeping  requirements,  please  mail 
copies  directly  to  the  following: 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of 
HCFA  Enterprise  Standards,  Room 
C2-26-17.  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850.  Attn: 
Louis  Blank  HCFA-1005-P,  Fax 
number:  (410)  786-1415  and. 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 


Budget.  Room  10235.  New  Executive 
Office  Building.  Washington.  DC 
20503,  Attn.:  Allison  Herron  Eydt, 
HCFA  Desk  Officer,  Fax  numbers: 
(202)  395-6974  or  (202)  395-5167. 

K.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section 
of  this  preamble,  and,  if  we  proceed 
with  a  subsequent  dociunent,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 


X.  Regulatory  Impact  Analjrsis 

A.  Introduction 

We  have  examined  the  impacts  of  this 
proposed  rule  as  required  by  Executive 
Order  12866.  the  Unfunded  Mandates 
Reform  Act  of  1995,  and  the  Regulatory 
Flexibility  Act  (RFA)  (Public  Law  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
aimually).  Because  the  projected  savings 
resulting  fit>m  this  proposed  rule  are 


expected  to  exceed  $100  million,  it  is 
considered  a  major  rule. 

The  Unfunded  Mandates  Reform  Act 
of  1995  also  requires  (in  section  202) 
that  agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  for  any 
rule  that  may  result  in  an  annual 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million.  This 
proposed  rule  does  not  mandate  any 
requirements  for  State,  local,  or  tribal 
governments.  However,  oiu-  estimations 
indicate  that  the  loss  of  income  to  the 
private  sector  as  a  result  of  this  rule 
should  exceed  $300  million  total  to  all 
hospitals. 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
writh  the  RFA  (5  U.S.C.  601  through 
612).  unless  we  certify  that  a  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  we  consider  all  hospitals  to 
be  small  entities. 

Also,  section  1102(b)  of  the  Social 
Security  Act  requires  us  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  die  operations  of 
a  substantial  niunber  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  With  the  exception  of 
hospitals  located  in  certain  New 
England  counties,  for  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  with 
fewer  than  100  beds  that  is  located 
outside  of  a  Metropolitan  Statistical 
Area  (MSA)  or  New  England  County 
Metropolitan  Area  (NECMA).  Section 
601(g)  of  the  Social  Security 
Amendments  of  1983  (Public  Law  98- 
21)  designated  hospitals  in  certain  New 
England  counties  as  belonging  to  the 
adjacent  NECMA.  Thus,  for  purposes  of 
the  proposed  prospective  payment 
system,  we  classify  these  liospitals  as 
luban  hospitals. 

B.  Estimated  Impact  on  Medicare 
Program 

According  to  HCFA's  Office  of  the 
Actuary,  the  benefit  impacts  of  the 
hospital  outpatient  PPS  (incFuding 
elimination  of  the  formula-driven 
overpa)rment  (FDO)  effective  as  of 
October  1, 1997,  extension  of  the  10 
percent  reduction  in  payments  for 
hospital  outpatient  capital  cost  and  the 
5.8  percent  reduction  for  outpatient 
services  paid  on  a  cost  basis  through  CY 
1999,  and  the  implementation  of  a  PPS 
for  hospital  outpatient  services  on 
January  1, 1999  would  be  as  follows: 


Fiscal  year 

Impact 
($  millions) 

1 998 

-940 

1999 

2000     

-1650 
-1330 

2001  

-1070 

2002 

-990 

2003.. 

• V 

-680 

The  use  of  the  national  median  of  the 
charges  for  PPS  services  to  establish  the 
imadjusted  copayment  amount  would 
have  resulted  in  the  beneficiaries  paying 
6.9  percent  less  in  coinsvuance 
payments  in  1999  than  what  they  would 
have  been  expected  to  pay  otherwise.  It 
was  assumed  that  there  would  have 
been  a  behavioral  offset  by  the  hospitals 
of  10  percent  of  the  coinsurance 
reduction.  It  was  assumed  that  45 
percent  of  this  offset  would  apply  to  the 
services  subject  to  the  PPS  and, 
therefore,  would  have  been  included  in 
setting  the  1999  conversion  factor.  The 
remiaining  55  percent  of  the  offset  would 
be  reflected  in  expenditiu«s  for  non-PPS 
services  with  both  the  beneficiary  and 
Medicare  absorbing  this  impact.  With 
the  delay  in  implementation  of  the 
outpatient  PPS,  the  behavioral  offset 
will  not  occur  in  1999,  and,  Aerefore, 
there  will  be  slightly  higher  program 
savings. 

C.  Objectives 

The  primary  objective  of  the  proposed 
prospective  payment  system  is  to 
simplify  the  payment  system  while  at 
the  same  time  ensuring  that  payments 
are  sufficient  to  adequately  compensate 
hospitals  for  their  legitimate  costs.  In 
addition,  we  share  national  goals  of 
deficit  reduction  and  restraints  on 
government  spending  in  general. 

We  believe  the  proposed  changes 
would  further  each  of  these  goals  while 
maintaining  the  financial  viability  of  the 
hospital  industry  and  ensuring  access  to 
high  quality  health  care  for  Medicare 
beneficiaries.  We  expect  that  these 
proposed  changes  would  ensure  that  the 
outcomes  of  this  payment  system  are 
reasonable  and  equitable  while  avoiding 
or  minimizing  unintended  adverse 
consequences. 

D.  Limitations  of  our  Analysis 

The  following  quantitative  analysis 
presents  the  projected  effects  of  our 
proposed  poUcy  changes,  as  well  as 
statutory  changes,  on  various  hospital 
groups.  We  use  the  best  data  available; 
in  addition,  we  do  not  make 
adjustments  for  future  changes  in  such 
variables  as  volume  and  intensity.  As 
we  have  done  in  previous  proposed 
rules,  we  are  soliciting  comments  and 
information  about  the  anticipated  effects 


of  these  changes  on  hospitals  and  our 
methodology  for  estimating  them. 

E.  Hospitals  Included  in  and  Excluded 
From  the  Prospective  Payment  System 

The  outpatient  prospective  payment 
system  encompasses  nearly  all  hospitals 
that  participate  in  the  Medicare 
program.  However,  those  services 
furnished  by  Maryland  hospitals  that 
are  paid  imder  a  cost  containment 
waiver  in  accordance  with  section 
1814(b)(3)  of  the  Act  are  excluded  from 
the  PPS.  Critical  access  hospitals 
(CAHs)  are  also  excluded  and  are  paid 
at  cost  under  section  1834(g). 

F.  Quantitative  Impact  Analysis  of  the 
Proposed  Policy  Changes  Under  the 
Prospective  Payment  System  for 
Operating  Costs  and  Capital  Costs 

Basis  and  Methodology  of  Estimates 

The  data  used  in  developing  the 
quantitative  analyses  presented  below 
are  taken  from  the  CY  1996  cost  and 
diarge  data  and  the  most  ciurent 
provider-specific  file  that  is  used  for 
payment  purposes.  Our  analysis  has 
several  qualifications.  First,  we  draw 
upon  various  sources  for  the  data  used 
to  categorize  hospitals  in  the  tables.  In 
some  cases,  there  is  a  fair  degree  of 
variation  in  the  data  from  different 
soiuces.  We  have  attempted  to  construct 
these  variables  with  the  best  available 
source  overall.  For  individual  hospitals, 
however,  some  miscategorizations  are 
possible. 

Using  CY  1996  cost  and  charge  data, 
we  simulated  payments  using  the 
current  and  proposed  payment 
methodologies.  We  used  both  single  and 
multiple  bills  to  calculate  current  and 
prop<»ed  Medicare  and  beneficiary 
hospital  outpatient  payment  amounts. 
Both  ciurent  and  proposed  payment 
estimates  include  operating  and  capital 
costs.  The  exempted  Maryland  hospitals 
were  excluded  from  the  simulations; 
however,  we  included  the  10  cancer 
hospitals  that  will  be  paid  under  the 
proposed  system. 

We  also  trimmed  outlier  hospitals 
from  the  impact  analysis  because  we 
had  indications  that  hospitals  with 
extreme  unit  costs,  would  not  allow  us 
to  assess  the  impacts  among  the  various 
classes  of  hospitals  accurately.  First,  we 
identified  all  the  outlier  hospitals  by 
using  an  edit  of  three  standard 
deviations  fit)m  the  mean  of  the  logged 
unit  costs.  Trimming  the  data  in  this 
manner  ensures  that  only  the  hospitals 
with  extremely  high  and  low  costs  are 
eliminated  fit)m  the  impacts.  In  doing 
this,  we  removed  83  hospitals  of  which 
32  hospitals  had  extremely  low  unit 
costs  and  51  hospitals  had  extremely 
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high  unit  costs.  We  conducted  a 
thorough  analysis  of  these  hospitals  to 
ensure  that  we  did  not  remove  any 
particular  type  of  hospital  (for  example, 
teaching  hospitals)  that  would  further 
harm  the  integrity  of  the  data.  We 
speculate  many  of  these  hospitals  are 
not  coding  accurately,  and  we  will 
continue  to  perform  further  analysis  in 
this  area  after  implementation  of  the 
new  APC  system. 

After  removing  the  54  exempted 
Maryland  hospitals,  outlier  hospitals, 
and  hospitals  for  which  we  could  not 
identify  payment  variables,  we  included 
5,419  hospitals  in  our  analysis.  The 
impact  analysis  focuses  on  this  set  of 
hospitals.  The  table  below  demonstrates 
the  results  of  our  analysis.  The  table 
categorizes  hospitals  by  various 
geographic  and  special  payment 
consideration  groups  to  illustrate  the 
varying  impacts  on  different  types  of 
hospitals.  The  first  column  represents 
the  nimiber  of  hospitals  in  each 
category.  The  second  column  is  the 
hospitals'  Medicare  outpatient 
payments  as  a  percentage  of  the 
hospitals'  total  Medicare  payment.  The 
third  column  shows  the  percentage 
change  in  Medicare  outpatient 
payments  comparing  the  ciirrent  and 
proposed  payment  systems.  The  fourth 
column  shows  the  change  in  total 
Medicare  payments,  resulting  from 
implementing  the  PPS  for  outpatient 
services. 

The  top  row  of  the  table  shows  the 
overall  impact  on  the  5,419  hospitals 
included  in  the  analysis.  We  included 
as  much  of  the  data  as  possible  to  the 
extent  that  we  were  able  to  capture  all 
the  provider  information  necessary  to 
determine  payment.  Further,  our 
estimates  include  the  same  set  of 
services  for  both  current  and  proposed 
APC  payments  so  that  we  coidd 
determine  the  impact  as  accvirately  as 
possible.  Since  payment  under  the 
proposed  APC  system  can  only  be 
determined  if  bills  are  accurately  coded, 
the  data  upon  which  the  impacts  were 
developed  do  not  reflect  all  CY  1996 
hospital  outpatient  services,  but  only 
those  that  were  coded  using  valid 
HCPCS. 

The  second  row  identifies  the 
hospitals  in  our  analysis  with  the 
exception  of  psychiatric,  long-term  care, 
children,  and  rehabilitation  hospitals, 
which  account  for  4,864  hospitals. 

The  next  four  rows  of  the  table 
contain  hospitals  categorized  according 
to  their  geographic  location  (all  urban, 
which  is  further  divided  into  large 
urban  and  other  urban,  or  rural).  There 
are  2,677  hospitals  located  in  urban 
areas  (MSAs  or  NECMAs)  included  in 
our  analysis.  Among  these,  there  are 


1,516  hospitals  located  in  large  urban 
areas  (populations  over  1  million),  and 
1,161  hospitals  in  other  urban  areas 
(populations  of  1  million  or  fewer).  In 
adcUUon,  there  are  2,187  hospitals  in 
rural  areas.  The  next  two  groupings  are 
by  bed-size  categories,  shown  separately 
for  urban  and  rural  hospitals.  The  next 
category  includes  the  volume  of 
outpatient  services,  also  shown 
separately  for  urban  and  rural  hospitals. 
The  final  groupings  by  geographic 
location  are  by  census  divisions,  also 
shown  separately  for  urban  and  rural 
hospitals. 

The  next  three  groupings  examine  the 
impacts  of  the  proposed  changes  on 
hospitals  grouped  by  whether  or  not 
they  have  residency  programs  (teaching 
hospitals  that  receive  an  indirect 
medical  education  (IME)  adjustment), 
receive  disproportionate  share  hospital 
(DSH)  payments,  or  some  combination 
of  these  two  adjustments.  There  are 
3,847  non-teaching  hospitals  in  our 
analysis,  766  teaching  hospitals  with 
fewer  than  100  residents,  and  250 
teaching  hospitals  with  100  or  more 
residents. 

In  the  DSH  categories,  hospitals  are 
grouped  according  to  their  DSH 
payment  status.  "The  next  category 
groups  hospitals  considered  urban  after 
geographic  reclassification,  in  terms  of 
whether  they  receive  the  IME 
adjustment,  the  DSH  adjustment,  both, 
or  neither.  The  next  five  rows  examine 
the  impacts  of  the  proposed  changes  on 
rural  hospitals  by  special  payment 
groups  (rural  referral  centers  (RRCs), 
sole  commimity  hospitals/essential 
access  community  hospitals  (SCHs/ 
EACHs),  Medicare  dependent  hospitals 
(MDHs),  and  SCHs  and  RRCs),  as  well 
as  rural  hospitals  not  receiving  a  special 
payment  designation.  The  RRCs  (168), 
SCH/EACHs  (625),  MDHs  (365),  and 
SCH  and  RRCs  (55)  shown  here  were 
not  reclassified  for  purposes  of  the 
standardized  amount. 

The  next  grouping  is  based  on  type  of 
ownership.  These  data  are  taken 
primarily  from  the  FY  1995  Medicare 
cost  report  files,  if  avitilable  (otherwise, 
FY  1994  data  are  used). 

The  next  groupings  are  the  specialty 
hospitals.  The  first  set  includes  the 
categorizations  of  eye  and  ear  hospitals 
and  trauma  hospitals  (hospitals  having 
a  level  one  trauma  center)  and  cancer 
hospitals.  The  final  groupings  are  the 
TEFRA  hospitals,  specifically 
rehabilitation,  psychiatric,  long-term 
care,  and  children  hospitals. 

G.  Estimated  Impact  of  the  New  APC 
System 

Column  3  compares  our  estimate  of 
payments,  incorporating  statutory  and 


policy  changes  reflected  in  this 
proposed  rule  for  CY  1996,  to  our 
estimate  of  payments  in  CY  1996  under 
the  ciurent  payment  system.  Percent 
differences  between  current  and 
proposed  payment  reflect  the  combined 
impact  of  a  proportionally  equal 
reduction  in  payments  due  to  the 
calculation  of  the  conversion  factor  and 
distributional  diRierences  attributable  to 
variation  in  cost  and  cheu^e  structures 
among  hospitals.  The  metibodology 
described  in  section  1833(t)(3)(C)  of  the 
Act  outlining  the  calculation  of  the 
conversion  factor  reduces  payment  to 
hospitals  overall  by  3.8  percent  relative 
to  current  law.  As  noted,  section 
1833(t)(3)(C)  of  the  Act  requires  as  to  set 
the  conversion  factor  so  that  total  1999 
payments  to  hospitals  under  the 
proposed  PPS  system  equal  Medicare 
payment  amounts  as  calculated  imder 
the  current  payment  system  plus 
beneficiary  copayments  as  calculated 
under  the  proposed  system  (20  percent 
of  the  APC  median  charge  or,  at 
minimum,  20  percent  of  the  APC  rate). 
The  3.8  percent  loss  implies  that  the 
difference  between  the  median  and 
charges  higher  than  the  median  was 
proportionally  larger  than  the  difference 
between  the  median  and  charges  lower 
than  the  median.  Because  this  reduction 
is  incorporated  into  the  conversion 
factor,  the  3.8  percent  is  distributed 
among  hospitals  proportional  to  their 
total  payments.  After  removing  the 
effect  of  the  conversion  factor 
calculation  on  total  payments,  the 
remaining  percent  differences 
demonstrate  the  redistribution  of 
payments  among  hospitals  and  can  be 
attributed  to  variation  in  both  costs  and 
charge  structures.  Variation  in  costs 
among  hospitals  results  in  differences 
between  ciurent  and  proposed  Medicare 
payments,  and  variation  in  charge 
structures  resiilts  in  differences  between 
current  and  proposed  beneficiary 
copayment. 

Redistributions  may  also  occur  as  a 
result  of  current  payment  methods. 
Total  Medicare  outpatient  payments  are 
less  than  reported  total  costs  because  (in 
addition  to  the  5.8  and  10  percent 
reductions  for  operating  and  capital 
costs)  the  blended  payment  methods 
applicable  to  many  surgical  and 
diagnostic  services  often  result  in 
payments  that  are  less  than  reported 
costs.  Other  services  such  as  medical 
visits,  chemotherapy  services,  partial 
hospitalization  services,  and  non-ASC 
approved  surgeries  are  paid  based  on 
hospital  costs.  The  new  system 
redistributes  the  oirrent  total  Medicare 
payments,  based  in  part  on  cost-based 
pa)rments  and  in  part  on  blended 
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payment  amounts,  across  all  services. 
Hospitals,  in  the  aggregate,  will  receive 
proportionately  less  for  services  that  are 
currently  paid  based  on  costs  and  more 
for  services  that  had  been  paid  imder 
blended  payment  methods. 

The  impact  on  TEFRA  hospitals  is 
shown  separately  at  the  end  of  the  table; 
however,  these  hospitals  were  not 
included  in  determining  the  impact  on 
any  of  the  other  categories  (for  example, 
geographic  location,  bed  size,  volume, 
etc.).  "Diese  hospitals  demonstrated  a 
very  low  service  mix,  but  an  average 
unit  cost  that  is  only  somewhat  smaller 
than  the  national  average.  We  believe 
that  billing  practices  may  account  for 
this  phenomenon.  Some  TEFRA 
hospitals  appear  to  under-code  HCPCS 
and  units.  This  may  be  because  correct 
coding  is  not  required  for  payment  or 
because  they  bill  an  all-inclusive  rate. 
Undercoding  or  billing  an  all-inclusive 
rate  could  accoimt  for  their  low  volimie, 
low  service  mix,  and  almost  average 
cost  per  imiL  We  expect  that  once  these 
hospitals  begin  to  code  HCPCS 
according  to  the  new  payment  system, 
new  payments  will  better  reflect  current 
payments. 

in  general,  differences  among  hospital 
classifications  for  short-term  acute  care 
hospitals  were  relatively  small.  That  is, 
payments  under  the  proposed 
outpatient  system  were  within  a  few 
percentage  points  of  payments  made 
under  current  law.  The  following 
discussion  highlights  some  of  the 
variation  in  payments  among  hospital 
classifications. 

Based  on  comparing  current  and 
proposed  payment  estimates,  minor 
teaching  hospitals  lose  1.8  percent. 


while  major  teaching  hospitals 
experience  a  reduction  of  9.4  percent. 
Non-teaching  hospitals  experience  a 
decrease  of  3.1  percent.  However,  major 
teaching  hospitals  gain  less  of  their  total 
Medicare  income  (9.2  percent)  from 
outpatient  services  than  the  national 
average  (10  percent).  This  results  in  a 
less  than  1  percent  loss  in  their  total 
Medicare  income. 

Hospitals  with  a  high  percentage  of 
low  income  patients  (disproportionate 
share  patient  percentage  £  0.35)  appear 
to  experience  payment  reductions  of  6.8 
percent  relative  to  current  law.  These 
hospitals  have  lower  than  average 
volume,  and,  like  major  teaching 
hospitals,  they  receive  a  smaller  than 
average  percent  of  their  Medicare 
income  fit)m  outpatient  services. 

Rural  hospitals  would  lose  about  5.2 
percent  and  large  urban  hospitals  would 
lose  about  5.0  percent  under  the  new 
system  while  other  urban  hospitals 
would  lose  0.9  percent.  These  small 
differences  illustrate  fairly  eqmtable 
payment  among  these  geographical 
settings.  However,  rural  hospit9ls  get  a 
greater  percentage  of  their  Medicare 
income  (14.7  ptercent)  fix>m  outpatient 
services  compared  to  the  national 
average  of  10  percent. 

Low-voliune  hospitals  appear  to  lose 
a  large  percentage  of  their  payments 
under  the  new  payment  system  (17 
percent  for  rural  and  15.6  percent  for 
urban  hospitals  with  less  than  5,000 
units  of  service).  We  believe  several 
factors  are  contributing  to  this  outcome, 
including  undercoding,  lack  of 
economies  of  scale,  and  underpayment 
due  to  the  reliance  on  the  median 
instead  of  the  geometric  mean  in  the 


calculation  of  APC  weights.  The 
majority  of  these  hospitals  (about  75 
percent)  are  rural.  These  hospitals  also~" 
have  a  service  mix  (1.03)  lower  than  the 
national  average  (1.45)  and  higher  than 
average  hospital  cost  per  unit 
standardized  for  service  mix.  For  these 
small  hospitals,  some  of  the  higher 
standardized  imit  costs  could  be 
attributed  to  economies  of  scale.  These 
low-volume  rural  hospitals  also  receive 
a  greater  percentage  of  their  Medicare 
income  (18.2  percent)  from  outpatient 
services  than  the  average.  SCHs  and 
MDHs  comprise  about  60  percent  of 
these  low-volume  rural  hospitals. 

As  discussed  previously  in  section 
V.I,  the  Adjustments  section,  we  are 
particxUarly  concerned  about  the 
potential  impact  on  the  approximately 
60  percmt  of  low-volume  rural 
hospitals  that  are  sole  commimity 
hospitals  or  Medicare-dependent 
hospitals.  As  previously  discussed,  one 
option  would  be  to  phase-in  the 
outpatient  PPS  for  low-volimie 
MedicareKlependent  and  sole 
community  hospitals  by  paying  a 
portion  of  the  payment  based  on  PPS 
rates  and  a  portion  based  on  the  current 
payment  system.  For  example,  pa)rment 
could  be  based  on  75  percent  of 
payments  under  the  current  system  and 
25  percent  on  PPS  rates  in  the  first  year, 
50  percent  current  system  payments  and 
50  percent  PPS  rates  in  the  second  year, 
25  percent  current  system  payments  and 
75  percent  PPS  rates  in  the  third  year, 
and  completely  on  PPS  rates  in 
subsequent  years.  If  such  an  approach 
were  adopted,  the  impact  on  Medicare 
outpatient  payment  for  these  hospitals 
would  be  as  follows: 


Estimated  Impact  of  a  Transition  Policy  on  Medicare  Outpatient  Payments  for  Medicare-Dependent  and 

Sole  Community  Hospitals 

[In  percent] 


Yearl 

Year  2 

Years 

Year  4 

MDH      

-2.1 
-1.7 
-0.5 

-4.3 
-3.3 
-1.0 

-6.4 
-5.0 
-1.6 

-8.5 

-6.7 

sch/rrc                               

-2.1 

Another  option  discussed  earlier  in 
the  adjustments  section  would  phase-in 
outpatient  PPS  if  a  low-volume  sole 
community  or  Medicare-dependent 
hospital  has  a  negative  Medicare  margin 
for  outpatient  services.  For  example, 
payment  could  be  based  on  the  amount 
payable  imder  outpatient  PPS  plus  a 
percentage  of  the  difference  between 
those  amoimts  and  the  amounts  payable 
under  the  current  system.  The 
percentage  of  the  difference  that  would 
be  payable  could  phase  down,  for 


example,  75  percent  in  the  first  year,  50 
percent  in  the  second  year,  25  percent 
in  the  third  year,  and  no  additional 
payment  in  subsequent  years.  We  solicit 
comments  on  these  and  other 
alternatives  we  could  consider. 

As  noted  above,  rural  hospitals  lose  a 
larger  percent  of  their  payments  than 
urban  hospitals.  Among  the  census 
divisions,  rural  New  England  hospitals 
experience  the  largest  negative  payment 
impact  of  13.6  percent.  T^is  could  be 
attributed  to  higher  non-labor  costs  in 


New  England.  West  North  Central 
hospitals  also  would  experience  a  7.7 
percent  payment  loss. 

Urban  census  division  breakouts 
reveal  that  Middle  Atlantic  iirban 
hospitals  lose  11.3  percent  of  payments 
while  the  other  urban  census  regions 
gain  or  lose  modestly. 

Hospitals  located  in  Puerto  Rico  gain 
because  of  the  change  in  the  beneficiary 
copayment.  Previously  these  hospitals 
received  20  percent  of  their  charges 
from  the  beneficiary,  whereas  under  the 
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new  PFS  they  would  receive  20  percent 
of  the  APC  median  charge  or.  at 
minimum,  they  would  receive  20 
percent  of  the  payment  rate.  Hospitals 
in  Puerto  Rico  gain  under  the  new 
proposed  system  because  20  percent  of 
their  charges  are  lower  than  20  percent 
of  the  APC  median  charges  or  20 
percent  of  the  rates. 

Among  special  categories  of  rural 
hospitals,  MDHs  and  SCHs/EACHs 
would  experience  decreases  of  8.5  and 
6.7  percent,  respectively.  Some  of  this 
decrease  may  be. attributed  to  the  impact 
on  low-volume  rural  hospitals. 

Cancer  hospitals  experience  a  29.2 
percent  loss.  Several  factors  may 
contribute  to  this  loss.  Under-coding 
could  be  a  factor  contributing  to  the 


percentage  loss.  In  addition,  the  current 
requirements  for  batch  billing  of 
services  such  as  chemotherapy  and 
radiation  therapy  and  the  fact  that  we 
used  only  single  procediue  bills  to 
calculate  group  weights  may  also  have 
contributed  to  the  impact  on  these 
hospitals.  Fiuther  analysis  will  be 
conducted  to  determine  if  current 
coding  practices  explain  the  negative 
impact.  We  will  be  verifying  the 
accuracy  of  the  rates  for  these  types  of 
procedures.  Specifically,  the  APC 
weights  were  calculated  using  single  bill 
procedures.  Using  single  bill  procedures 
to  compute  a  wmght  for  services  which 
are  not  typically  Mled  as  a  single 
procedure  could  result  in  rates  that  are 
not  accurate  for  these  services.  We  will 


verify  the  accuracy  of  the  rates  for  these 
types  of  procedures  by  analyzing  the 
costs  from  the  multiple  bills.  If  further 
analysis  reveals  that  cancer  hospitals 
would  be  imduly  harmed  because  of  the 
new  outpatient  PPS,  we  will  consider 
whether  an  adjustment  or  perhaps  a 
transition  period  is  needed  to  moderate 
the  impact.  By  statute,  any  adjustment 
would  have  to  be  budget  neutral.  Until 
further  analjrsis  can  be  conducted  we 
are  not  proposing  an  adjustment  for 
cancer  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

BOUNQ  C006  412»-ei-r 


CHANGES  FOR 
OUTPATIENT  PROSPECTIVE  PAYMENT  SYSTEM 

Paroant  obanga  Paroant 

la  Madloara  change  In 

Noabar  of    Outpatient     outpatlant  total  Madicare 

ho^itala     percent        payaanta  payaanta 

"^          '^^                           '"^^  '*^ 


ALL  HOSPITALS                              1 

5,419 

HW-TWraK  HOSPITALS        1 

4,864 

loaaioH 

OTCORAPHIC  LOCAIIOM 

ORBAM  HOSPITALS 

2,«77 

1,516 

1,161 

RURAL  HOSPITALS 

2,187 

BID  SIZE    (URBAH) 

0-   99  BIDS 

654 

100-199  BIDS 

917 

200-299  BIDS 

542 

300-499  BIDS 

425 

139 

0-   49  BIDS 

1,149 

SO-   99  BIDS 

644 

100-149  BIDS 

229 

150-199  BIDS 

91 

200  OR  MCRI  BIDS 

74 

VOLUMI    (ORBMf) 

0-   4,999  WITS 

278 

S,000-  10,999  WITS 

442 

9.9 
10.0 


-3.a 

-3.7 


-0.4 
-0.4 


9.3 

9.1 

9.6 

14.7 

15.5 

10.4 

9.2 

8.6 

8.3 

19.6 
15.5 
13.5 
13.0 
11.4 

12.1 
9.8 


-3.3 

-5.0 
-0.9 
-5.2 

-7.4 
-2.5 
-0.7 
-3.3 
-7.0 

-8.8 
-8.8 
-4.6 

-2.0 
0.1 

-15.  C 
-8.3 


-0.3 
-0.5 
-0.1 
-0.8 

-I. I 

-0.3 
-0.1 
-0.3 
-0.6 

-1.9 
-l.l 
-0.6 
-0.3 
0.0 

-1.9 
-0.6 
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Muatoer  of 
hospitals 


11,000-  20,»9»  UNITS 
21,000-  42,99»  UNITS 
43,000  OR  MOM  UNITS 

VOUMI  (HUMO.) 

0-  4,9»9  UNITS 

5,000-  10,999  UNITS 

11,000-  20,999  UNITS 

21,000-  42,999  UNITS 

43,000  OR  Mora  UNITS 

URBMI  BT  CIM8US  OIV. 
MSW  BNOLAMD 

MZODLB  ATLAMTIC 

SOUTH  ATLMITIC 

■AST  MonTB  cmnua. 

KMT  SOUTH  CIHTRAL 
WIST  HORTB  CBITRM. 
mST  SOUTH  CIMTRAL 
MOUNTAIN 

PAcinc 

PUIRTO  RIOO 

HORAI.  BX  dHSUS  OIV. 
NUT  BmAMD 

MIDDLB  ATLANTIC 

SOUTH  ATLANTIC 

BAST  NORTH  CINTRAL 

BAST  SOUTH  CBNTRAL 


599 

7S0 
578 


OutpatlMtt 
percent 


Percent  change 
In  Medicare 
outpatient 
payaants 


9.1 
8.7 
9.7 


818 

18.2 

894 

15.8 

420 

14.8 

215 

13.5 

42 

13.2 

Percent 

change  in 

total  Medicare 

paynents 


-5.8 
-3.8 

-2.0 

-17.0 

-10.0 

-5.8 

-1.8 

5.3 


152 

10.7 

-4.9 

399 

-11.3 

400 

-3.fr 

451 

10.7 

-Ot.5 

158 

0.9 

189 

-1.8 

340 

-2.2 

122 

10.2 

1.3 

429 

O.l 

37 

8.3 

56 

-13.6 

81 

-1.9 

283 

-5. 7 

288 

-3.3 

267 

-5.8 

-0.5 
-0.3 
-0.2 

-3.1 
-1.8 
-0.8 
-0.2 
0.7 

-0.5 

-0.9 

-0.3 

-0.1 

0.1 

-0.2 

-0.2 

0.1 

0.0 

8.6 

-2.3 

-0.3 
-0.7 
-0.5 
-0.6 
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Wii^ier  of 
ho^ltala 


Oatpatlent 
percent 


in  Medicate 

outpatient 
payaanta 


In 

total  Medicare 
payaanta 


WBST  MCRZB  CBHtRAL 

518 

19.6 

-7.7 

-1.5 

WBST  SOUTH  CBNTRAI. 

339 

14.1 

-8.1 

-0.8 

MOUNTAIN 

216 

16.7 

-3.-S 

-0.6 

PACIFIC 

137 

16.4 

0.8 

0.1 

4 

6.6 

34.8 

2.3 

TBACHINO  STATUS 

NON-TBACHINO 

3,847 

11.2 

-3.1 

-0.3 

FBHBR  THAN  100 

RBSIDBHTS 

766 

9.1 

-1.8 

-0.2 

250 

9.2 

-».4 

-0.9 

PATIBHT  RATIO 

0 

25 

25.1 

-0.3 

-0.1 

0.001-  0.099 

918 

10.3 

-4.8 

-0.5 

0.100-  0.159 

1,016 

10.9 

-0.8 

-0.1 

0.160-  0.229 

977 

10.2 

-2.9 

-0.3 

0.230-  0.349 

966 

9.6 

-4.2 

-0.4 

0.350  AND  OMATBR 
URBAN  TBACHINO  AMD  DSH 

964 

9.2 

-8.8 

-0.8 

BOTH  TBACHINO  AND  DSH 
TBACHINO  AND  NO  DSH 
NO  TBACHINO  AND  DSH 
MO  TBACHZMO  AND  HO 


RURAL  HOSPITAL  TTPB8 
MOMSFBCIAL  STATUS 
HOSPITALS 

RRC 


957 

9.0 

-4.8 

2 

19.8 

-18.8 

1,708 

»•• 

-1.8 

10 


28.6 


8S0 

15.0 

168 

12.4 

625 

18.4 

40.8 


-0.4 
-3.7 
-0.2 

11. T 


-8.8 

-6.7 


-1.0 
-0.2 
-1.1 
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Paroant  diangm 

Paroaot 

- 

in  Madlo^M 

ebaii0« 

In 

Wa^mz  of 

Outpatlmt 

ott^atlMit 

total  Madloaxa 

hoapitala 

p*raent 

payiMnta 

payMnta 

1             "* 

f3) 

it\ 

MM 

365 

18.2 

-8.5 

-1.5 

aCa/VJCB  AMD  RRC 

M 

13.7 

-2.1 

-0.3 

TTPi  or  ohmimbxp 

VOLOMTAIUr 

2,877 

9.8 

-4.0 

-0.4 

PnOPRXBTMUr 

<80 

7.8 

-1.1 

-0.1 

aUVlHNMIMT 

1,307 

12.3 

-4.0 

-0.5 

•PICIALTT  BOCPXTALS 

- 

BTS  MID  EAR 

13 

33.6 

^•* 

0.5 

TMOafli 

ICO 

8.1 

m 

-5.8 

-0.5 

10 

22.0 

-28.2 

-6.4 

- 

RBBABILZTATIOM 

141 

3.7 

-24.1 

-0.8 

P8TCHIATRZC 

304 

10.4 

-11.7 

-1.2 

' 

LOHO-TBRM  CAM 

70 

3.5 

-4.1     • 

-0.1 

40 

9.8 

-34.8 

-3.4 

BILUNQ  CODE  4120-01-C 
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XI.  Delay  in  Implementation  Date 

Like  other  public  and  private 
organizations  that  depend  upon  the 
smooth  functioning  of  computer 
systems,  the  Medicare  program  faces  the 
challenge  making  changes  to  assure  that 
computers  can  recognize  dates  in  the 
year  2000  and  later.  Computer 
programming,  which  has  commonly 
employed  only  two  digits  to  record  the 
year  in  the  date  for  transactions  and 
other  entries,  will  not  be  able  to 
distinguish  the  year  2000  from  the  year 
1900  without  reprogramming.  Such 
confusion  in  the  context  of  Medicare 
enrollment  and  claims  processing  could 
create  massive  errors,  as  computers 
could  mistakenly  determine  that 
beneficiaries  are  not  eligible  for  benefits 
or  that  services  were  rendered  before  the 
effective  date  of  benefit  provisions. 

For  Medicare,  achieving  year  2000 
(Y2K)  compliance  involves  renovating 
all  computer  and  information  systems. 
The  year  2000  especially  affects  HCFA 
because  of  our  extensive  reliance  on 
multiple  computer  systems.  More  than 
183  systems  are  used  in  administering 
the  Medicare  and  Medicaid  programs, 
and  98  of  these  are  considered  "mission 
critical"  for  establishing  beneficiary 
eligibility  and  making  payments  to 
providers,  plans,  and  states.  Medicare  is 
the  most  automated  health  care  payer  in 
the  country.  The  Medicare  program 
processes  nearly  one  billion  claims  each 
year,  or  about  17  million  transactions 
each  week.  Fully  98  percent  of  inpatient 
hospital  and  other  Medicare  Part  A 
claims  are  processed  electronically,  as 
are  85  percent  of  physician  and  other 
Medicare  Part  B  claims. 

Hie  renovation  process  is 
complicated  because  each  piece  in  the 
systems  used  by  Medicare,  its  60-plus 
claims  processing  contractors,  interfaces 
with  state  Medicaid  programs,  and  some 
1.6  million  providers  must  be 
thoroughly  reviewed  and  renovated  by 
those  responsible  for  each  particular 
system.  Programs  must  be  tested,  both 
alone  and  for  the  complicated  interfaces 
among  them.  To  fix  only  the  Medicare 
systems,  49  million  lines  of  code  must 
be  renovated.  All  Medicare-specific 
software  must  be  renovated,  and  tested 
to  assure  that  it  continues  to  work  with 
new  versions  of  vendor-supplied 
softwue,  including  operating  systems 
that  drive  the  hardware.  Some  hardware 
must  be  upgraded,  and  our 
telecommimications  equipment  and 
software  must  be  compliant  We  must 
assure  that  all  data  exchanges  with 
thousands  of  partners  are  compliant. 
Testing  of  year  2000  changes  presents  a 
£ar  greater  burden  than  testing  of  routine 
system  changes  because  we  must  test 


multiple  times  on  a  range  of  different 
dates.  For  example,  February  29,  2000 
and  March  1,  2000  must  both  be  tested 
because  CY  2000  is  a  leap  year. 

Because  this  process  is  necessary  to 
keep  program  payments  going  out  to 
beneficiaries  and  providers,  year  2000 
work  must  take  precedence  over  other 
projects  that  require  systems  changes, 
including  some  Balanced  Budget  Act 
provisions.  The  Y2K  project  must  be 
completed  before  other  projects  simply 
because  activity  on  these  other  projecU 
would  divert  resources  from  the  Y2K 
project  and  could  even  compromise  the 
effort  to  assure  Y2K  compliance  if 
implemented  in  tandem.  Many  other 
private  and  public  organizations, 
including  most  major  insurance 
companies,  have  reached  the  same 
conclusion  and  are  halting  other 
projects  involving  information 
technology  changes  to  clear  the  decks 
for  the  year  2000. 

HCFA's  independent  year  2000 
verification  and  validation  contractor, 
Intermetrics,  has  advised  the  agency  to 
delay  all  projects  that  could  interfere 
with  year  2000  work.  Intermetrics 
specifically  advised  the  agency  to  "seek 
necessary  relief  horn  Congressional 
mandates,  system  transitions  and 
version  releases  to  allow  near-term, 
focused  attention  to  achieving  Y2K 
compliant  systems."  This  includes 
projects  that  are  complex,  or  which 
would  occur  diuing  a  critical  window 
between  October  1999  and  March  2000. 
Otherwise,  they  warned,  "many  of  your 
most  critical  system  renovations  have 
risk  of  significant  schedule  slippage." 

Implementation  of  outpatient  PPS  is 
one  of  the  projects  that  must  be  delayed 
by  the  year  2000  system  renovations, 
because  it  requires  massive  system 
changes.  Major  contractor  systems  will 
be  affected:  die  Fiscal  Intermediary 
Standard  Systems  (FISS),  the  Ark^isas 
Part  A  Standard  System  (APASS),  the 
Common  Working  File  (CWF),  the 
Outpatient  Code  Editor  (OCE),  and  the 
various  systems  operated  by  Fiscal 
Intermediaries  and  their  corporate 
entities.  Several  HCFA  systems  will  also 
be  affected,  including  the  National 
Claims  History  (NCH),  the  Provider 
Statistical  &  Reimbursement  System 
(PS&R),  and  the  Electronic  Data 
Interchange  (EDI).  The  scope  of  the 
required  changes  is  also  substantial. 
Among  the  required  changes  are: 

•  ExpansicHi  of  the  claim  record  of 
nSS,  APASS,  EDI.  NCH  and  CWF  to 
accept  and  retain  specific  information 
related  to  how  a  service  is  being  paid  or 
why  it's  denied. 

•  Conversion  of  all  claims  history  to 
correspond  with  expanded  format 


•  Rewriting  the  program  for  FISS  to 
process  claims  using  line  item  dates  of 
service. 

•  Rewriting  the  program  for  CWF  to 
accept  non  covered  charges  by  claim 
and  line  item. 

•  Developing,  installing  and  testing 
an  outpatient  PRICER  which  determines 
payment  amounts  based  on  the  HCFA 
Common  Procedural  Codes  (HCPCS). 

•  Revision  of  interfaces  with  the 
fiscal  intermediaries,  providers,  BilUng 
Agents,  EDI,  OCE,  PS&R  and  NCH  and 
create  an  interface  for  PRICER. 

•  Developing,  installing  and  testing  a 
program  to  calculate  the  variable  co- 
insurance per  payment  code  grouping 
for  each  provider  who  elects  to  accept 

a  reduced  co-insurance. 

•  Revision  of  all  claims  processing 
output  and  interfaces  including: 
Medicare  Summary  Notices  (MSN), 
Beneficiary  Denial  Letters  (BDL), 
Explanation  of  Medicare  Benefits 
(EOMB),  Notice  of  UUUzation  (NOU). 
Remittance  Advice  (RA).  - 

The  consequence  of  all  these  required 
changes  to  basic  systems  will  be  to 
change  the  entire  way  Fiscal 
Intermediaries  process  and  pay  hospital 
outpatient  and  community  mental 
health  center  claims.  There  is  also  a 
major  impact  on  the  many  systems  that 
are  required  to  receive  this  revised 
output.  Changes  of  this  magnitude 
require  massive  testing  by  all  of  the 
systems  maintainers  as  well  as  each 
Fiscal  Intermediary.  Additionally,  the 
impact  on  the  Fiscal  Intermediary 
systems  has  a  domino  effect.  The 
intermediaries  are  doing  business  for 
Medicare  imder  the  auspices  of  their 
respective  corporate  entities.  These 
corporate  systems  must  be  modified  to 
accept,  edit  and  relay  the  new 
information  necessary  to  process 
outpatient  PPS  claims.  They  are  also 
working  toward  becoming  millennium 
compliant  and  competing  for  the  same 
resources  to  scope,  program,  test  and 
rework  these  changes,  as  well  as  the 
multitude  of  other  BBA  changes  and 
Y2IC  In  the  Ught  of  this,  HCFA  has  no 
choice  but  to  suspend  implementing 
such  massive  change  while  the 
Intermediaries,  their  respective 
corporate  entities,  the  standard  systems 
maintainers  as  well  as  the  provider 
community  are  working  diligently  to 
beccmie  Y2K  compliant  It  would  be 
inenKmsible  to  continue  activity  that 
would  create  a  real  danger  that  basic 
enrollment  and  claims  processing 
activities  will  be  disrupted,  with  Cor 
worse  consequences  for  providers  and 
beneficiaries  than  delay  in 
implementation  of  outpati«it  PPS  will 

C81188. 


47606 


Federal  Register /Vol.  63,  No.  173 /Tuesday.  September  8.  1998 /Proposed  Rules 


We  analyzed  whether  existing 
systems  could  be  used  to  mimic 
processing  of  bills  under  the  outpatient 
PPS.  In  every  case,  there  were 
insuperable  obstacles.  In  no  case,  for 
example,  could  these  other  systems 
compute  the  coinsurance  correctly:  the 
other  available  systems  compute 
coinsurance  as  20  percent  of  charges  or 
20  percent  of  a  fee  schedule  amount.  We 
have  therefore  reluctantly  concluded 
that  there  is  no  alternative  to  a  delay  in 
implementation.  As  previously  noted, 
the  outpatient  PPS  will  be  implemented 
as  soon  as  possible  after  January  1,  2000. 
A  notice  of  the  anticipated 
implementation  date  will  be  published 
in  the  Federal  Register  at  least  90  days 
in  advance. 

We  expect  that  there  will  be  no 
negative  impact  on  hospitals  generally 
from  the  delay  in  implementation.  The 
effect  on  individual  hospitals  will,  of 
course,  vary  depending  on  how  their 
current  cost-based  reimbursement 
compares  to  the  total  payments  they 
would  receive  under  the  proposed 
system.  Hospitals  altogether  should 
receive  about  the  same  level  of  Medicare 
program  payments  under  the  existing 
payment  system,  as  they  would  have 
received  in  program  payments  under  the 
outpatient  FPS.  When  beneficiary 
coinsurance  is  taken  into  account,  we 
expect  that  hospitals  generally  will 
receive  about  3.8  percent  more  in  total 
payments  under  the  existing  payment 
system,  than  they  would  have  received 
in  total  payments  under  the  outpatient 
PPS.  We  should  note  that  payment  rates 
will  be  established  at  the  level  they 
would  have  been  if  the  PPS  had  been 
implemented  on  January  1, 1999. 

The  major  impact  of  tne  delay  in 
implementation  will  be  on  beneficiaries 
who  will  continue  to  pay  coinsurance 
based  on  20  percent  of  the  hospital's 
charges.  In  the  aggregate,  we  estimate 
beneficiary  coinsiuance  would  have 
been  6.9  percent  lower  under  the 
outpatient  prospective  payment  system 
in  1999  than  under  the  current  system. 
Under  the  prospective  payment  system, 
coinsurance  will  be  based  on  our 
estimate  of  the  median  coinsurance 
amount  for  each  APC  under  the  current 
system  in  1999.  In  the  aggregate, 
estimated  median  coinsurance  amounts 
are  6.9  percent  lower  than  estimated 
mean  coinsiuance  amounts  for  each 
APC.  The  actual  impact  will  depend  on 
the  extent  to  which  hospitals  raise  their 
charges  in  1999.  For  example,  the 
impact  on  beneficiaries  would  be 
moderated  if  hospitals  show  restraint  in 
increasing  charges  (which  have  been 
increasing  more  rapidly  than  cost).  We 
will  actively  encourage  hospitals  to 
voluntarily  restrain  firom  increasing 


their  current  charges.  The  actual  impact 
on  a  given  beneficiary  will  also  depend 
on  the  hospital's  charge  structure 
relative  to  national  charge  levels.  A 
beneficiary  receiving  services  from  a 
hospital  with  relatively  low  charges 
could  be  advantaged  by  the  delay 
whereas  a  hospital  vnth  relatively  high 
charges  would  be  disadvantaged  by  ^e 
delay.  We  note  that  the  impact  will  not 
be  carried  over  to  the  prospective 
payment  system. 

Listof  Subiects 

42  CFR  Part  409 
Health  facilities,  Medicare. 

42  CFR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases,  Laboratories, 
Medicare,  Rural  areas,  X-rays. 

42  CFR  Part  411 

IGdney  diseases.  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities,  Medicare. 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  419 

Health  facilities.  Hospitals.  Medicare. 

42  CFR  Part  489 

Health  facilities.  Medicare.  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  498 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  1003 

Administrative  practice  and 
procediuB,  Archives  and  records,  grant 
program — social  programs,  Maternal 
and  Child  Health,  Medicaid,  Medicare. 
Penalties. 

For  the  reasons  set  forth  in  the 
preamble,  42  CFR  chapters  IV  and  V 
would  be  amended  as  follows: 

PART  40»-HOSPITAL  INSURANCE 
BENEFITS 

A.  Part  409  is  amended  as  set  forth 
below: 

1.  The  authmity  citation  for  part  409 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395(hh)). 


SubfMrt  B— Inpatient  Hoapltal  Services 
and  Inpatient  Critical  Access  Hospitai 
Services 

2.  In  §  409.10,  paragraph  (b)  is  revised 
to  read  as  follows: 

f4M.40    included  aervioes. 

•  •        •        •       * 

(b)  Inpatient  hospital  sendees  does 
not  include  the  following  types  of 
services: 

(1)  Post-hospital  SNF  care,  as 
described  in  §  409.20,  furnished  by  a 
hospital  or  a  critical  access  hospital  that 
has  a  swing-bed  approval. 

(2)  Nursing  facility  services,  described 
in  §  440.155  of  this  chapter,  that  may  be 
furnished  as  a  Medicaid  service  imder 
title  XIX  of  the  Act  in  a  swing-bed 
hospital  that  has  an  approval  to  furnish 
nursing  facility  services. 

(3)  Physician  services  that  meet  the 
requirements  of  §  415.102(a)  of  this 
chapter  for  payment  on  a  fee  schedule 
basis. 

(4)  Physician  assistant  services,  as 
defined  in  section  1861(s)(2)(K)(i)  of  the 
Act. 

(5)  Nurse  practitioner  and  clinical 
nurse  specialist  services,  as  defined  in 
section  1861(s)(2)(K)(ii)  of  the  Act. 

(6)  Certified  muse  mid-wife  services, 
as  defined  in  section  1861(gg)  of  the 
Act. 

(7)  Qualified  psychologist  services,  as 
defined  in  section  1861(ii)  of  the  Act. 

(8)  Services  of  an  anesthetist,  as 
defined  in  §  410.69  of  this  chapter. 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEHTS 

B.  Part  410  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395(hh)),  unless  otherwise  indicated. 

Subpart  A— General  Provisions 

2.  In  §  410.2,  the  following  definitions 
are  added  in  alphabetical  order  to  read 
as  follows: 

f  410.2    Defimtione. 

As  used  in  this  part — 

*  •       *       *       *    . 

Encounter  means  a  direct  personal 
contact  between  a  patient  and  a 
physician,  or  other  person  who  is 
authorized  by  State  licensure  law  and. 
if  applicable,  by  hospital  or  CAH  staff 
bylaws,  to  order  or  furnish  hospital 
services  for  diagnosis  or  treatment  of  the 
patient. 
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Outpatient  means  a  person  who  has 
not  been  admitted  as  an  inpatient  but 
who  is  registered  on  the  hospital  or 
CAH  records  as  an  outpatient  and 
receives  services  (rather  than  supplies 
alone)  directly  from  the  hospital  or 
CAH. 


Sut)part  B— Medical  and  Other  Health 
Services 

3.  In  §  410.27,  the  section  heading  is 
revised,  the  introductory  text  to 
paragraph  (a)  is  revised,  the 
introductory  text  to  paragraph  (a)(1)  is 
republished,  and  new  paragraphs 
(a)(l)(iii),  (e),  and  (f)  are  added  to  read 
as  follows: 

§  410.27    Outpatient  hospital  services  and 
supplies  Incident  to  a  physician  service: 
Conditions. 

(a)  Medicare  Part  B  pays  for  hospital 
services  and  supplies  furnished  incident 
to  a  physician  service  to  outpatients, 
including  drugs  and  biologicals  that 
cannot  be  self-administered,  if — 

(1)  They  are  furnished — 
***** 

(iii)  In  the  hospital  or  at  a  location 
(other  than  an  RHC  or  an  FQHC)  that 
HCFA  designates  as  qualifying  as  a 
department  of  a  provider  imder  §413.65 
of  this  chapter;  and 
***** 

(e)  Services  furnished  by  an  entity 
other  than  the  hospital  are  subject  to  the 
limitations  specified  in  §  410.39(a). 

(f)  Services  furnished  at  a  location 
(other  than  an  RHC  or  an  FQHC)  that 
HCFA  designates  as  having  provider- 
based  status  under  §  413.65  of  this 
chapter  must  be  under  the  direct 
supervision  of  a  physician  as  defined  in 
§410.32(b)(3)(ii). 

4.  In  §  410.28,  paragraph  (a)(4)  is 
removed,  paragraph  (c)  is  redesignated 
as  paragraph  (d),  and  new  paragraphs  (c) 
and  (e)  are  added  to  read  as  follows: 

§  41 0.28    Hospital  or  CAH  diagnostic 
services  furnished  to  outpatients: 
Conditions. 

***** 

(c)  Diagnostic  services  furnished  by 
an  entity  other  than  the  hospital  or  CAH 
are  subject  to  the  limitations  specified 
in  §  410.39(a). 

•        •       •        •        * 

(e)  Medicare  Part  B  makes  payment 
imder  section  1833(t)  of  the  Act  for 
diagnostic  tests  performed  at  a  facility 
(other  than  an  RHC  or  an  FQHC)  that 
HCFA  designates  as  having  provider- 
based  status  only  when  the  diagnostic 
tests  are  furnished  under  the 
appropriate  level  of  physician 
supervision  specified  by  HCFA  in 


accordance  with  the  definitions  in 
§410.32(b)(3)(i),  (b)(3)(ii).  and  (b)(3){iii). 
5.  A  new  §  410.39  is  added  to  read  as 
follows: 

§410.39  Umltations  on  coverage  of 
certain  services  furnished  to  hospitai 
outpatients. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section.  Medicare  Part  B  does 
not  pay  for  any  item  or  service  that  is 
furnished  to  a  hospital  outpatient  (as 
defined  in  §  410.2)  during  an  encounter 
(as  defined  in  §  410.2)  by  an  entity  other 
than  the  hospital  unless  the  hospital  has 
an  arrangement  (as  defined  in  §  409.3  of 
this  chapter)  with  that  entity  to  furnish 
that  particular  service  to  its  patients. 

(b)  As  used  in  paragraph  (a)  of  this 
section,  the  term  "hospital"  includes  a 
CAH. 

(c)  The  limitations  stated  in 
paragraphs  (a)  and  (b)  of  this  section  do 
not  apply  to  the  following  services: 

(1)  Physician  services  that  meet  the 
requirements  of  §  415.102(a)  of  this 
chapter  for  payment  on  a  fee  schedule 
basis. 

(2)  Physician  assistant  services,  as 
defined  in  section  1861(s)(2)(K)(i]  of  the 
Act. 

(3)  Nurse  practitioner  and  clinical 
nurse  specialist  services,  as  defined  in 
section  1861(s)(2)(K)(ii)  of  the  Act. 

(4)  Certified  nurse  mid-wife  services, 
as  defined  in  section  1861(gg)  of  the 
Act. 

(5)  Qualified  psychologist  services,  as 
defined  in  section  1861(ii)  of  the  Act. 

(6)  Services  of  an  anesthetist,  as 
defined  in  §410.69. 

PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  UMITATIONS  ON 
MEDICARE  PAYMENT 

C.  Part  411  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
13g5(hh)). 

Sut)part  A— General  Exclusions  and 
Exclusion  of  Particular  Services 

2.  In  §  411.15.  the  introductory  text  is 
republished;  the  section  heading  to 
paragraph  (m)  is  revised;  paragraph 
(m)(l)  is  revised;  the  introductory  text  to 
paragraph  (m)(2)  is  republished; 
paragraphs  (m)(2)(iii),  (m)(2)(iv),  and 
(m)(2)(v)  are  redesignated  as  paragraphs 
(m)(2)(iv),  (m)(2)(v),  and  (m)(2)(vi), 
respectively:  and  new  paragraphs 
(m)(2)(iii)  and  (m)(3)  are  added  to  read 
as  follows: 


§  41 1.15    Particular  services  excluded  from 


The  following  services  are  excluded 
from  coverage. 

***** 

(m)  Services  to  hospital  patients — (1) 
Basic  rule.  Except  as  provided  in 
paragraph  (m)(2)  of  this  section,  any 
service  furnished  to  an  inpatient  of  a 
hospital  or  to  a  hospital  outpatient  (as 
defined  in  §410.2  of  this  chapter) 
during  an  encounter  (as  defined  in 
§  410.2  of  this  chapter)  by  an  entity 
other  than  the  hospital,  unless  the 
hospital  has  an  arrangement  (as  defined 
in  §  409.3  of  this  chapter)  with  that 
entity  to  furnish  that  particular  service 
to  the  hospital's  patients.  (As  used  in 
this  paragraph  (m)(l),  the  term 
"hospital"  includes  a  CAH.) 

(2)  Exceptions.  The  following  services 
are  not  excluded  from  coverage: 

(iii)  Nurse  practitioner  and  clinical 
nurse  specialist  services,  as  defined  in 
section  1861(s)(2)(K)(ii)  of  the  Act. 


(3)  Scope  of  exclusion.  Services 
subject  to  exclusion  under  the 
provisions  of  this  paragraph  (m) 
include,  but  are  not  limited  to,  clinical 
laboratory  services;  pacemakers  and 
other  prostheses  and  prosthetic  devices 
(other  than  dental)  that  replace  all  or 
part  of  an  internal  body  organ  (for 
example,  intraocular  lenses);  artificial 
limbs,  knees,  and  hips;  equipment  and 
supplies  covered  under  the  prosthetic 
device  benefits;  and  services  incident  to 
a  physician  service. 


PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

D.  Part  412  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 

1395(hh)). 

Subpart  C— Conditions  for  Payment 
Under  the  Prospective  Payment 
Systems  for  Inpatient  Operating  Costs 
and  Inpatient  Capital-Related  Costs 

2.  In  $  412.50.  paragraphs  (a)  and  (b)~~ 
are  revised  to  read  as  follows: 

f4l2^    FumiaMng  of  Inpetlent  hoepMal 
■■rvleos  diraeltv  or  under  imwieiiieiili 

(a)  The  applicable  payments  made 
imder  the  prospective  payment  systems, 
as  described  in  subparts  H  and  M  of  this 
part,  are  payment  in  full  for  all  inpatient 
hospital  services,  as  defined  in  §  409.10 
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of  this  chapter.  Inpatient  hospital 
services  do  not  include  the  following 
types  of  services: 

(1)  Physician  services  that  meet  the 
requirements  of  §  415.102(a)  of  this 
chapter  for  payment  on  a  fee  schedule 
basis. 

(2)  Physician  assistant  services,  as 
defined  in  section  1861(s)(2)(K)(i)  of  the 
Act. 

(3)  Nurse  practitioner  and  clinical 
nurse  specialist  services,  as  defined  in 
section  1861(s)(2)(K)(ii)  of  the  Act. 

(4)  Certified  nurse  mid-wife  services, 
as  defined  in  section  1861(gg)  of  the 
Act. 

(5)  Qualified  psychologist  services,  as 
defined  in  section  1861(ii)  of  the  Act. 

(6)  Services  of  an  anesthetist,  as 
defined  in  §  410.69  of  this  chapter. 

(b)  HCFA  does  not  pay  any  provider 
or  supplier  other  than  the  hospital  for 
services  furnished  to  a  beneficiary  who 
is  an  inpatient,  except  for  the  services 
described  in  paragraphs  (a)(1)  through 
(a)(6)  of  this  section. 


PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAQE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

E.  Part  413  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Aitfhority:  Sees.  1102, 1861(v)(l)(A),  and 
1871  of  the  Social  Security  Act  (42  U.S.C 
1302, 1395x(v)(l)(A),  and  1395hh). 

Subpart  A— Introduction  and  Qenaral 
Rulas 

1413.1    [Amended 

2.  In  §413.1,  paragraph  (a)(2)Cviii)  is 
removed. 

Sut>part  B— Accounting  Records  and 
Raporta 

3.  In  §  413.24,  the  heading  to 
paragraph  (d)  is  published,  and  a  new 

J)aragraph  (d)(6)  is  added  to  read  as 
bllows: 

1413.24   Adequate  eoct  data  and  coat 


(d)  Cost  finding  methods.  *  *  * 
(6)  Management  contracts,  (i)  If  the 
main  provider  purchases  services  for  a 
department  of  die  provider  or  a 
provider-based  entity  through  a 
management  contract  or  otherwise 
directly  assigns  costs  to  the  department 


or  entity,  the  like  costs  of  the  main 
provider  must  be  carved  out  to  ensure 
that  they  are  not  allocated  to  the 
department  of  the  provider  or  provider- 
based  entity.  However,  if  the  like  costs 
of  the  main  provider  cannot  be 
separately  identified,  the  costs  of  the 
services  purchased  through  a 
management  contract  must  be  included 
in  the  main  provider's  administrative 
and  general  costs  and  allocated  among 
the  provider's  overall  statistics. 

(iO  Costs  of  free-standing  entities  may 
not  be  shown  in  the  provider's  trial 
balance  for  purposes  of  stepping  down 
overhead  costs  to  such  entities.  The 
provider  must  develop  detailed  work 
papers  showing  the  exact  cost  of  the 
services  (including  overhead)  provided 
to  or  by  the  free-standing  entity  and 
show  those  carved  out  costs  as  non- 
reimbursable cost  centers  in  the 
provider's  trial  balance. 


Sut>part  E— Payments  to  Providers 

4.  A  new  §  413.65  is  added  to  read  as 
follows: 

§  41 3.85    Requiramants  for  a  datarmination 
that  a  facility  or  an  organization  is  a 
dapartmant  of  a  provktor  or  a  providar- 
baaad  entity. 

(a)  Definitions.  In  this  subpart  E, 
imless  the  context  indicates  otherwise — 

Department  of  a  pmvider  means  a 
facility  or  organization  or  a  physician 
office  that  is  either  created  by,  or 
acquired  by,  a  main  provider  for  the 
purpose  of  furnishing  health  care 
services  imder  the  name,  ownership, 
and  financial  and  administrative  control 
of  the  main  provider,  in  accordance 
with  the  provisions  of  this  section.  A 
department  of  a  provider  may  not  be 
licensed  to  provide  health  care  services 
in  its  own  right,  and  Medicare 
conditions  of  participation  do  not  apply 
to  a  department  as  an  independent 
entity.  For  purposes  of  this  part,  the 
term  "department  of  a  provider"  does 
not  include  an  RHC  or  an  FQHC. 

Free-standing  facility  means  an  entity 
that  furnishes  health  care  services  to 
Medicare  beneficiaries  and  that  is  not 
integrated  with  any  other  entity  as  a 
main  provider,  a  department  of  a 
provider,  or  a  provider-based  entity. 

Main  provider  means  a  provider  that 
either  creates,  or  acquires  ownership  of, 
another  entity  to  deliver  additional 
health  care  services  under  its  name, 
ownership,  and  financial  and 
administrative  control. 

Pmvider-based  entity  means  a 
provider  of  health  care  services,  or  an 
RHC  or  an  FQHC  as  defined  in 
§  405.2401(b)  of  this  chapter,  that  is 
either  created  by,  or  acquired  by,  a  main 


provider  for  the  purpose  of  furnishing 
health  care  services  imder  the  name, 
ownership,  and  administrative  and 
financial  control  of  the  main  provider, 
in  accordance  with  the  provisions  of 
this  section. 

Provider-based  status  means  the 
relationship  between  a  main  provider 
and  a  provider-based  entity  or  a 
department  of  a  provider,  that  complies 
with  the  provisions  of  this  section. 

(b)  Besponsibility  for  obtaining 
provider-based  determinations.  (1)  A 
fiacility  or  organization  is  not  entitled  to 
be  treated  as  provider-based  simply 
because  it  or  the  main  provider  beueve 
it  is  jprovider-based. 

(2)  A  provider  or  a  facility  or 
organization  must  contact  HCFA  and 
the  facility  or  organization  must  be 
determined  by  HCFA  to  be  provider- 
based  before  die  main  provider  begins 
billing  for  services  of  the  facility  or 
organization  as  if  they  were  furnished 
by  a  department  of  the  provider  or 
provider-based  entity,  or  before  it 
includes  costs  of  those  services  on  its 
cost  report. 

(3)  A  facility  that  is  not  located  on  the 
campus  of  a  hospital  and  is  used  as  a 
site  of  physician  services  of  the  kind 
ordinarily  furnished  in  physician  offices 
will  be  presumed  to  be  a  firee-standing 
faciUty,  unless  it  is  determined  by 
HCFA  to  have  provider-based  status. 

(c)  Reporting.  (1)  A  main  provider  that 
acquires  a  facility  or  organization  for 
which  it  wishes  to  claim  provider-based 
status,  including  any  physician  offices 
that  a  hospital  wishes  to  operate  as  a 
hospital  outpatient  department  or  clinic, 
must  report  its  acquisition  of  the  facility 
or  organization  to  HCFA  and  must 
furnish  all  information  needed  for  a 
determination  as  to  whether  the  facility 
or  organization  meets  the  requirements 
in  paragraph  (d)  of  this  section  for 
provider-based  status. 

(2)  A  main  provider  that  has  had  one 
or  more  facilities  or  organizations 
considered  provider-based  also  must 
report  to  HCFA  any  material  change  in 
the  relationship  between  it  and  any 
provider-based  facility  or  organization, 
such  as  a  change  in  ownership  of  the 
facility  or  organization  or  entry  into  a 
new  or  different  management  contract 
that  could  affect  the  provider-based 
status  of  the  faciUty  or  organizati(Hi. 

(d)  Requirement.  An  entity  must 
meet  the  following  requirements  to  be 
determined  by  HCFA  to  be  a  provider- 
based  entity  or  a  department  of  a 
provider: 

(1)  Licensure.  The  department  of  the 
provider  and  the  main  provider  are 
operated  under  the  same  license,  except 
in  areas  where  the  State  requires  a 
separate  license  for  the  department  of 


the  provider.  If  a  State  health  facilities' 
cost  review  commission  or  other  agency 
that  has  authority  to  regulate  the  rates 
charged  by  hospitals  or  other  providers 
in  a  State  finds  that  a  particular  facility 
or  organization  is  not  part  of  a  provider, 
HCFA  will  determine  that  the  facility  or 
organization  does  not  have  provider- 
based  status. 

(2)  Operation  under  the  ownership 
and  control  of  the  main  provider.  The 
facility  or  organization  seeking 
provider-based  status  is  operated  under 
the  ownership  and  control  of  the  main 
provider,  as  evidenced  by  the  following: 

(i)  The  facility  or  organization  is  100 
percent  owned  by  the  provider. 

(ii)  The  main  provider  and  the  facility 
or  organization  seeking  status  as  a 
department  of  the  provider  have  the 
same  governing  body. 

(iii)  The  fadlity  or  organization  is 
operated  under  the  same  organizational 
dociunents  as  the  main  provider.  For 
example,  the  facility  or  organization 
seeking  provider-based  status  must  be 
subject  to  common  bylaws  and 
operating  decisions  of  the  governing 
body  of  the  provider  where  it  is  based. 

(iv)  The  main  provider  has  final 
responsibility  for  administrative 
decisions,  final  approval  for  contracts 
with  outside  parties,  final  approval  for 
personnel  actions,  final  responsibility 
for  personnel  policies  (such  as  fringe 
benefits/code  of  conduct),  and  final 
approval  for  medical  staff  appointments 
in  the  facility  or  organization. 

(3)  Administration  and  supervision. 
The  reporting  relationship  between  the 
faciUty  or  organization  seeking 
provider-based  status  and  the  main 
provider  must  have  the  same  frequency, 
intensity,  and  level  of  accoimtability 
that  exists  in  the  relationship  between 
the  main  provider  and  one  of  its 
departments,  as  evidenced  by 
compliance  with  all  of  the  following 
requirements: 

(i)  The  facility  or  organization  is 
imder  the  direct  supervision  of  the 
provider  where  it  is  located. 

(ii)  The  fadlity  or  organization  is 
operated  under  the  same  monitoring 
and  oversight  by  the  provider  as  any 
other  department  of  the  provider,  and  is 
operated  just  as  any  other  department  of 
the  provider  with  regard  to  supervision 
and  accountability.  The  fadlity  or 
organization  director  or  individual 
responsible  for  daily  operations  at  the 
entity^ 

(A)  Maintains  a  day-to-day  reporting 
relationship  with  a  manager  at  the  main 
provider;  and 

(B)  Is  accountable  to  the  governing 
body  of  the  main  provider,  in  the  same 
manner  as  any  department  head  of  the 
provider. 


(iii)  The  following  administrative 
functions  of  the  facility  or  organization 
are  integrated  with  those  of  the  provider 
where  the  facility  or  organization  is 
based:  billing  services,  records,  human 
resources,  payroll,  employee  benefit 
package,  salary  structure,  and 
purchasing  services.  Either  the  same 
employees  or  group  of  employees 
handle  these  administrative  hinctions 
for  the  facility  or  organization  and  the 
main  provider,  or  the  administrative 
functions  for  both  the  facility  or 
organization  and  the  entity  are — 

(A)  Contracted  out  imder  the  same 
contract  agreement;  or 

(B)  Handled  under  different  contract 
agreements,  with  the  contract  of  the 
facility  or  organization  being  managed 
by  the  main  provider's  billing 
department. 

(4)  Clinical  services.  The  clinical 
services  of  the  facility  or  organization 
seeking  provider-based  status  and  the 
main  provider  are  integrated  as 
evidenced  by  the  following: 

(i)  Professional  staff  of  the  facility  or 
organization  have  clinical  privileges  at 
the  main  provider. 

(ii)  The  main  provider  maintains  the 
same  monitoring  and  oversight  of  the 
facility  or  organization  as  it  does  for  any 
other  department  of  the  provider. 

(iii)  The  medical  director  of  the 
facility  or  organization  seeking 
provider-based  status  maintains  a  day- 
to-day  reporting  relationship  with  the 
Chief  Medical  Officer  or  other  similar 
official  of  the  main  provider,  and  is 
under  the  same  type  of  supervision  and 
accountability  as  any  other  director, 
medical  or  otherwise,  of  the  main 
provider. 

(iv)  Medical  staff  committees  or  other 
professional  committees  at  the  main 
provider  are  responsible  for  medical 
activities  in  the  facility  or  organization 
including  quality  assurance,  utilization 
review,  and  the  coordination  and 
integration  of  services,  to  the  extent 
practicable,  between  the  fadUty  or 
organization  seeking  provider-based 
status  and  the  main  provider. 
.  (v)  Medical  records  for  patients 
treated  in  the  fadlity  or  organization  are 
integrated  into  a  unified  retrieval  system 
(or  cross  reference)  of  the  main 
provider. 

(vi)  Inpatient  and  outpatient  services 
of  the  facility  or  organization  and  the 
main  provider  are  integrated,  and 
patients  treated  at  the  fadlity  or 
organization  who  require  further  care 
have  full  access  to  all  services  of  the 
main  provider  and  are  referred  where 
appropriate  to  the  corresponding 
inpatient  or  outpatient  department  or 
service  of  the  main  provider. 


(5)  Financial  inteffration.  The 
financial  operations  of  the  faciUty  or 
organization  are  fully  integrated  within 
the  financial  system  of  the  main 
provider,  as  evidenced  by  shared 
income  and  expenses  between  the  main 
provider  and  the  facility  or  organization. 
The  costs  of  the  facility  or  organization 
are  reported  in  a  cost  center  of  the 
provider,  and  the  finandal  status  of  the 
fadUty  or  organization  is  incorporated 
and  readily  identified  in  the  main 
provider's  trial  balance. 

(6)  Public  awareness.  The  facility  or 
organization  seeking  status  as  a 
department  of  a  provider  is  held  out  to 
the  public  and  other  payers  as  part  of 
the  main  provider.  When  patients  enter 
the  provider-based  facility  or 
organization,  they  are  aware  that  they 
are  entering  the  main  provider  and  are 
billed  accordingly. 

(7)  Location  in  immediate  vicinity. 
The  facility  or  organization  and  the 
main  provider  are  located  on  the  same 
campus,  except  where  the  following 
requirements  are  met: 

U)  Tlie  fadUty  or  organization 
demonstrates  a  high  level  of  integration 
with  the  main  provider  by  showing  that 
it  meets  all  of  the  other  provider-based 
criteria,  and  demonstrates  that  it  serves 
the  same  patient  population  as  the  main 
provider,  either  by  submitting  records 
such  as  common  patient  lists  and/or 
demographic  data  showing  that  a  high 
percentage  of  patients  of  both  the  main 
provider  and  the  applicant  entity  come 
from  the  same  geographic  area,  or  by 
submitting  data  substantiating  that  the 
patients  served  by  the  entity  also  receive 
services  fit>m  the  main  provider  (for 
example,  the  patients  of  an  RHC  receive 
inpatient  hospital  services  from  the 
main  provider). 

(ii)  A  fadUty  or  organization  is  not 
considered  to  be  in  the  "immediate 
vidnity"  of  the  main  provider  if  the 
fadUty  or  organization  and  the  main 
provider  are  located  in  different  States. 

(e)  Provider-based  status  not 
applicable  to  joint  ventures.  A  fadlity  or 
organization  cannot  be  considered 
provider-based  if  the  entity  is  owned  by 
two  or  more  providers  engaged  in  a  joint 
venture.  For  example,  where  a  hospital 
has  jointly  purchased  or  jointly  created 
free-standing  fadUties  under  joint 
venture  arrangements,  neither  party  to 
the  joint  venture  arrangement  can  claim 
the  free-standing  fadlity  as  a  provider- 
based  entity. 

(f)  Management  contracts.  FadUties 
and  organizations  operated  under 
management  contracts  are  considered 
provider-based  if  all  of  the  following 
criteria  are  met: 

(1)  The  staff  of  the  facility  or 
organization  are  employed  by  the 
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provider  or  by  another  organization 
other  than  the  management  company. 

(2)  The  administrative  functions  of 
the  facility  or  organization  are 
integrated  with  those  of  the  main 
provider,  as  determined  under  criteria 
in  paragraph  (b)(3)(iii)  of  this  section. 

(3)  The  main  provider  has  significant 
day-to-day  control  over  the  operations 
of  the  facility  or  organization  as 
determined  under  criteria  in  paragraph 
(b)(3)(ii)  of  this  section. 

(4)  The  management  contract  is  held 
by  the  main  provider  itself,  not  by  a 
parent  organization  that  has  control  over 
both  the  main  provider  and  the  facility 
or  organization. 

(g)  Obligations  of  hospital  outpatient 
departments  and  hospital-based 
entities.  (1)  Hospital  outpatient 
departments  located  either  on  or  off  the 
main  premises  of  the  hospital  must 
comply  with  the  anti-dumping  rules  in 
§§  489.20(1).  (m),  (q),  and  (r)  and  489.24 
of  this  chapter.  If  any  individual  comes 
to  any  hospital-based  entity  (including 
an  RHC)  located  on  the  main  hospital 
campus,  and  a  request  is  made  on  the 
individual's  behalf  for  examination  (a 
treatment  of  a  medical  condition,  as 
described  in  §489.24,  the  hospital  must 
comply  with  the  anti-dumping  rules  in 
§489.24. 

(2)  Physician  services  furnished  in 
hospital  outpatient  departments  or 
hospital-based  entities  (other  than 
RHCs)  must  be  billed  with  the  correct 
site-of-service  indicator,  so  that 
applicable  site-of-service  reductions  to 
physician  and  practitioner  payment 
amounts  can  be  appUed. 

(3)  Hospital  outpatient  departments 
must  comply  with  all  the  terms  of  the 
hospital's  provider  agreement. 

(4)  Physicians  who  work  in  hospital 
outpatient  departments  or  hospital- 
based  entities  are  obligated  to  comply 
with  the  non-discrimination  provisions 
in  §  489.10(b)  of  this  chapter. 

(5)  Hospital  outpatient  departments 
(other  than  RHCs)  must  hold  themselves 
out  to  other  payers  as  outpatient 
departments  of  that  hospital,  and  must 
treat  all  patients,  for  billing  piuposes,  as 
hospital  outpatients.  The  department 
must  not  treat  some  patients  as  hospital 
outpatients  and  others  as  physician 
office  patients. 

(6)  In  the  case  of  a  patient  admitted 
to  the  hospital  as  an  inpatient  after 
receiving  treatment  in  the  hospital 
outpatient  department  or  hospital-based 
entity,  payments  for  services  in  the 
hospital  outpatient  department  or 
hospital-based  entity  are  subject  to  the 
payment  window  provisions  applicable 
to  PPS  hospitals  and  to  hospitals  and 
units  excluded  from  PPS  set  forth  at 


§  412.2(c)(5)  of  this  chapter  and  at 
§  413.40(c)(2),  respectively. 

(7)  When  a  Medicare  beneficiary  is 
treated  in  a  hospital  outpatient 
department  or  hospital-based  entity 
(other  than  an  RHC),  the  hospital  has  a 
duty  to  notify  the  beneficiary,  prior  to 
the  delivery  of  services,  of  the 
beneficiary's  potential  financial  liability 
(that  is,  a  coinsurance  liability  for  an 
outpatient  visit  to  the  hospital  as  well 
as  for  the  physician  service). 

(8)  Hospital  outpatient  departments 
must  meet  applic^le  hospital  health 
and  safety  rules  for  Medicare- 
participating  hospitals  in  pcut  482  of 
this  chapter. 

(9)  A  radlity  or  wganization  may  not 
qualify  for  provider-based  status  if  all 
services  furnished  at  the  facility  are 
furnished  tmder  arrangement. 

(h)  Inappropriate  treatment  of  a 
facility  or  organization  as  provider- 
based.  If  HCFA  learns  of  a  provider 
treating  a  facility  or  organization  as 
provider-based  without  notifying  HCFA 
to  obtain  a  determination  of  provider- 
based  status,  HCFA  reconsiders  all 
payments  to  that  provider  for  all  cost 
reporting  periods  subject  to  re-opening 
in  accordance  with  §§  405.1885  and 
405.1889  of  this  chapter.  HCFA  then 
investigates  and  determines  whether  the 
requirements  in  paragraph  (d)  of  this 
section  were  met.  If  the  facility  or 
organization  did  not  qualify  for  a 
provider-based  determination,  HCFA 
recovers  the  difference  between  the 
amount  of  pa)nments  that  actually  were 
made  and  the  amount  of  payments  that 
should  have  been  made  in  the  absence 
of  a  determination  of  provider-based 
status,  except  that  recovery  will  not  be 
made  for  any  period  prior  to  [insert  the 
effective  date  of  final  rule]  if  diuing  all 
of  that  period  the  management  of  the 
entity  made  a  good  faith  effort  to  operate 
it  as  a  provider-based  facility  or 
organization,  as  described  in  paragraph 
(i)(2)  of  this  section. 

(i)  Inappropriate  billing.  (1)  If  HCFA 
determines  that  a  provider  has  been 
inappropriately  billing  Medicare  for 
services  furnished  in  a  physician  office 
or  other  fkcility  or  organization  as  if 
they  had  been  furnished  in  a  hospital 
outpatient  department  or  other 
department  of  a  provider  or  in  a 
provider-based  entity,  HCFA  stops  all 
payments  to  ibe  provider  for  outpatient 
services  until  the  provider  can 
demonstrate  which  payments  are 
proper.  If  overpayments  have  been 
made,  HCFA  recovers  the  difference 
between  the  amount  of  payments  that 
actually  were  made  and  the  amoimt  of 
the  payments  that  should  have  been 
made  in  the  absence  of  the 
determination  of  provider-based  status. 


However,  past  payments  attributable  to 
treatment  as  a  department  of  a  provider 
or  a  provider-based  entity  for  any  period 
prior  to  [insert  effective  date  of  final 
rule]  are  not  recovered  if  during  all  of 
that  period  the  management  of  a  facility 
or  an  organization  made  a  good  faith 
effort  to  operate  it  as  a  department  of  a 
provider  or  a  provider-based  entity,  as 
described  in  paragraph  (i)(2)  of  this 
section,  prior  to  [insert  effective  date  of 
final  rule). 

(2)  HCFA  determines  that  the 
management  of  a  facility  has  made  a 
good  faith  effort  to  operate  it  as  a 
provider-based  entity  if— 

(i)  The  requirements  regarding 
licensure  and  public  awareness  in 
paragraphs  (d)(1)  and  (d)(6)  of  this 
section  are  met; 

(ii)  All  facility  services  were  billed  as 
if  they  had  been  furnished  by  a 
department  of  a  provider  or  a  provider- 
based  entity  of  the  main  provider;  and 

(iii)  All  professional  services  of 
physicians  and  other  practiticmers  were 
billed  with  the  correct  site-of-service 
indicator,  as  described  in  paragraph 
(g)(7)  of  this  section. 

(j)  Correction  of  errors.  HCFA  may 
review  a  past  determination  of  proper- 
based  status  if  it  believes  that  the 
determination  may  be  inappropriate, 
based  on  the  provisions  of  this  section. 
If  HCFA  determines  that  a  previous 
determination  was  in  error,  and  the 
entity  should  not  be  considered 
provider-based,  HCFA  notifies  the  main 
provider.  Treatment  of  the  fecility  or 
organization  as  provider-based  ceases 
with  the  first  day  of  the  next  cost  report 
period  following  notification  of  the 
redetermination. 

Sul>part  F— Specific  CategoriM  of 
Costs 

5.  In  §  413.118,  the  heading  to 
paragraph  (d)  is  republished,  and  a  new 
paragraph  (d)(5)  is  added  to  read  as 
follows: 

1413.118   Payment forfacilityaarviees 
related  to  covered  A8C  surgieai  proceduies 
performed  In  hoapltals  on  an  outpatient 


(d)  Blended  payment  amount.  •  •  • 
(5)  For  portions  of  cost  reporting 
periods  beginning  on  or  after  October  1, 
1997,  for  piuposes  of  calculating  the 
blended  payment  amoimt  under 
paragraph  (d)(4)  of  this  section,  the  ASC 
payment  amoimt  is  the  sum  of  the 
standard  overhead  amoimts  reduced  by 
deductibles  and  coinsurance  as  defined 
in  section  1866(a)(2)(ii)  of  the  Act 

6.  In  §  413.122,  the  heading  to 
paragraph  (b)  is  republished,  a  new 


paragraph  (b)(5)  is  added,  the  heading  to 
paragraph  (c)  is  republished,  and  a  new 
paragraph  (c)(4)  is  added  to  read  as 
follows: 

413.122    Payment  for  hospital  outpatient 
radiology  servioes  and  other  diagnostie 
prooadurea. 

(b)  Payment  for  hospital  outpatient 
radiology  services.  *  *  * 

(5)  For  hospital  outpatient  radiology 
services  furnished  on  or  after  October  1, 
1997,  the  blended  payment  amoimt  is 
equal  to  the  sum  of— 

(i)  42  percent  of  the  hospital-specific 
amount;  and 

(ii)  58  percent  of  the  fee  schedule 
amount  calculated  as  62  percent  of  the 
sum  of  the  fee  schedule  amounts 
payable  for  the  same  services  when 
furnished  by  participating  physicians  in 
their  offices  in  the  same  locality,  less 
deductible  and  coinsurance  as  defined 
in  section  1866(a)(2)(A)(ii)  of  die  Act. 

(c)  Payment  for  other  diagnostic 
procedures.  *  *  • 

(4)  For  other  diagnostic  services 
furnished  on  or  after  October  1, 1997, 
the  blended  pa)rment  amount  is  equal  to 
the  sum  of— 

(i)  50  percent  of  the  hospital-specific 
amount;  and 

(ii)  50  percent  of  the  fee  schedule 
amount  calculated  as  42  percent  of  the 
sum  of  the  fee  schedule  amounts 
payable  for  the  same  services  when 
furnished  by  participating  physicians  in 
their  offices  in  the  same  locality,  less 
deductible  and  coinsurance  as  defined 
in  section  1866(a)(2)(A)(ii)  of  the  Act. 

7.  In  §  413.124,  paragraph  (a)  is 
revised  to  read  as  follows: 

§413.124    Reduction  to  hospital  outpatiant 
opersting  costs. 

(a)  Except  for  sole  community 
hospitals,  as  defined  in  §  412.92  of  this 
chapter,  and  critical  access  hospitals, 
the  reasonable  costs  of  outpatient 
hospital  services  (other  than  capital- 
related  costs  of  such  services)  are 
reduced  by  5.8  percent  for  services 
furnished  during  portions  of  cost  . 
reporting  periods  occurring  on  or  after 
October  1, 1990  and  before  January  1, 
2000. 


Subpart  Q-Capital-Ralatad  Costs 

8.  In  §  413.130.  the  heading  to 
paragraph  (j)  and  the  introductory  text 
to  paragraph  (j)(l)  are  republished,  and 
paragraph  (j)(l)(ii)  is  revised  to  read  as 
follows: 

§413.130    Introduction  to  capltal-ralatsd 

CQgtS 


(j)  Reduction  to  capital-related  costs. 
(1)  Except  for  sole  community  hospitals 
and  critical  access  hospitals,  the  amount 
of  capital-related  costs  of  all  hospital 
outpatient  services  is  reduced  by — 

•  *        •        *        * 

(ii)  10  percent  for  portions  of  cost 
reporting  periods  occurring  on  or  after 
October  1, 1991  through  December  31, 
1999  and  before  January  1 ,  2000. 

•  »        »        *        * 

F.  A  new  part  419,  consisting  of 
§§419.1,  419.2,  419.20,  419.21,  419.22, 
419.30,  419.31,  419.32,  419.40,  419.41, 
419.42,  419.43,  419.44,  419.50,  419.51, 
and  419.60,  is  added  to  read  as  follows: 

PART  419— PROSPECTIVE  PAYMENT 
SYSTEM  FOR  HOSPITAL  OUTPATIENT 
DEPARTMENT  SERVICES 

Sut>part  A— General  Provisions 

Sec. 

419.1  Scope  of  part 

419.2  Basis  of  payment 

Subpart  B— Services  Subisct  to  and 
Excluded  From  the  Hospital  Outpatient 
Prospective  Payment  System 

419.20  Hospitals  subject  to  the  hospital 
outpatient  prospective  payment  system. 

419.21  Hospital  outpaUent  services  subject 
to  the  outpatient  prospective  payment 
system. 

419.22  Hospital  outpatient  services 
excluded  from  payment  under  the 
hospital  outpatient  prospective  payment 
system. 

Subpart  C— Basic  Methodology  for 
Determining  Prospective  Payment  ftates  for 
Hospital  Outpatient  Services 

419.30  Base  expenditure  target  for  calendar 
year  1999. 

419.31  Ambulatory  Payment  Classification 
(APC)  system  and  payment  weights. 

419.32  Calculation  of  prospective  payment 
rates  for  hospital  outpatient  services. 

SiApart  D— Payments  to  Hospltsis 

419.40  Payment  concepts. 

419.41  Calculation  of  national  beneficiary 
copayment  amounts  and  national 
Medicare  program  payment  amounts. 

419.42  Hospital  election  to  reduce 
copayment 

419.43  Adjustments  to  national  program 
payment  and  beneficiary  copayment 
amounts. 

419.44  Payment  reductions  for  surgical 
procedures. 

Subpart  E—Updatsa 

419.50  Revisions  to  groups,  weights,  and 
other  adjustments. 

419.51  Volume  control  measures  for 
services  furnished  in  CY  2000. 

Subpart  F— Umltations  on  Review 

419.60    Limitations  on  administrative  and 
judicial  review. 
Authority:  Sees.  1102, 1833(t),  and  1871  of 
the  Social  Security  Act  (42  U.S.C  1302, 
1395l(t),  and  1395(hh)). 


PART  419— PROSPECTIVE  PAYMENT 
SYSTEM  FOR  HOSPITAL  OUTPATIENT 
DEPARTMENT  SERVICES 

Subpart  A— Oanaral  Provisions 

§419.1    Scope  of  pert 

(a)  Purpose.  This  part  implements 
section  1833(t)  of  the  Act  by 
establishing  a  prospective  payment 
system  for  services  furnished  by 
hospital  outpatient  departments  to 
Medicare  beneficiaries  who  are 
registered  on  hospital  records  as 
outpatients,  effective  for  services 
furnished  on  or  after  the 
implementation  date. 

(b)  Summary  of  content.  This  subpart 
describes  the  basis  of  payment  for 
outpatient  hospital  services  under  the 
prospective  payment  system.  Subpart  B 
sets  forth  the  categories  of  hospitals  and 
services  that  are  subject  to  the 
outpatient  hospital  prospective  payment 
system  and  those  categories  of  hospitals 
and  services  that  are  excluded  from  the 
outpatient  hospital  prospective  payment 
system.  Subpart  C  sets  forth 
requirements  and  the  basic  methodology 
by  \^ch  prospective  payment  rates  for 
hospital  outpatient  services  are 
determined.  Subpart  D  describes 
Medicare  payment  amounts,  beneficiary 
copayment  amounts,  and  methods  of 
payment  to  hospitals  under  the  hospital 
outpatient  prospective  payment  system. 
Subpart  E  describes  how  the  hospital 
outpatient  prospective  payment  system 
may  be  revised  to  take  into  account 
changes  in  medical  practice  and 
technology,  the  addition  or  deletion  of 
services,  new  cost  data,  and  other 
relevant  information  and  factors. 

§419.2    Baaia  of  payment 

(a)  Unit  of  payment.  Under  the 
hospital  outpatient  prospective  payment 
system,  hospitals  are  paid  a 
predetermined  amount  for  desi^ated     - 
services,  which  are  identified  by  codes 
established  under  the  Health  Care 
Financing  Administration  Common 
Procedure  Coding  System  (HCPCS), 
hummed  to  Medicare  beneficiaries.  The 
prospective  payment  rate  for  each 
service  or  pnx^ure  for  which  payment 
is  allowed  under  the  hospital  outpatient 
prospective  payment  system  is 
determined  according  to  the 
methodology  described  in  subpart  C  of 
this  part  The  manner  in  which  the 
Medicare  payment  amoimt  and  the 
beneficiary  copayment  amount  for  each 
serrice  or  procedure  are  determined  is 
described  in  subpart  D  of  this  part 

(b)  Costs  included  in  determination  of 
hospital  outpatient  department  payment 
rates.  The  prospective  payment  system 
establishes  a  national  paymoit  rate. 


A'TRtO. 
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standardized  for  geographic  wage 
diffierences,  for  operating  and  capital- 
related  costs  that  are  directly  related 
and  integral  to  performing  a  procedure 
or  furnishing  a  service  on  an  outpatient 
basis,  including,  but  not  limited  to— 

(1)  Use  of  an  operating  suite, 
procedure  room,  or  treatment  room; 

(2)  Use  of  recovery  room; 

(3)  Use  of  an  observation  bed; 

(4)  Anesthesia,  drugs,  biologicals, 
other  pharmaceuticals,  and  blood; 
medical  and  surgical  supplies  and 
equipment;  surgical  dressings;  splints, 
casts,  and  other  devices  used  for 
reduction  of  fractures  and  dislocations; 

(5)  Supplies  and  equipment  for 
administering  and  monitoring 
anesthesia  or  sedation; 

(6)  Intra-ocular  lenses  (lOLs); 

(7)  Incidental  services  such  as 
venipuncture; 

(8)  Capital-related  costs. 

(c)  Costs  excluded  from  determination 
of  hospital  outpatient  prospective 
payment  rates.  The  following  costs  are 
excluded  from  the  hospital  outpatient 
prospective  payment  rates: 

(1)  Medical  education  costs  for 
approved  nursing  and  allied  health 
education  programs. 

(2)  Costs  for  services  listed  in 
§419.22. 

Subpart  B— ServiCM  Subject  to  and 
Excluded  From  the  Hoapital  Outpatient 
Prospective  Payment  System 

{419.20    Hospitals  subject  to  the  hospital 
outpatient  proapaetive  payment  system. 

(a)  Applicability.  The  hospital 
outpatient  prospective  payment  system 
is  applicable  to  any  hospital 
participating  in  the  Medicare  program, 
except  those  specified  in  paragraph  (b) 
of  this  section,  for  services  furnished  on 
or  after  the  implementation  date. 

(b)  Hospitals  excluded  from  the 
outpatient  prospective  payment  system. 
(1)  Those  services  furnished  by 
Maryland  hospitals  that  are  paid  under 
a  cost  containment  waiver  in 
accordance  with  section  1814(b)(3)  of 
the  Act  are  excluded  bom  the  hospital 
outpatient  prospective  payment  system. 

(2)  Critical  access  hospitals  (CAHs) 
are  excluded  &t>m  the  hospital 
outpatient  prospective  payment  system. 

S  419.21    Hoapital  outpatient  servicas 
subjsct  to  the  outpatiant  prospective 
payment  ayatam. 

Beginning  on  the  implementation 
date,  except  for  services  described  in 
§  419.22,  payment  is  made  under  the 
hospital  outpatient  prospective  payment 
system  for — 

(a)  Medicare  Part  B  services  furnished 
to  hospital  outpatients  designated  by 


HCFA  under  this  part  that  are  not 
otherwise  excluded  under  §  419.22; 

(b)  Services  that  are  covered  under 
Medicare  Part  B  when  furnished  to 
hospital  inpatients  who  are  either  not 
entitled  to  benefits  imder  Part  A  or  who 
have  exhausted  their  Part  A  benefits,  but 
are  entitled  to  benefits  imder  Part  B  of 
the  program; 

(c)  Partial  hospitalization  services 
furnished  by  community  mental  health 
centers  (CMHCs); 

(d)  The  follovdng  medical  and  other 
health  services  furnished  by  a 
comprehensive  outpatient  rehabilitation 
facility  (CORF)  when  they  fall  outside 
the  definition  of  CORF  services  at 
section  1861(cc)(l)  of  the  Act;  or  by  a 
home  health  agency  (HHA)  to  patients 
who  are  not  under  an  HHA  plan  or 
treatment;  or,  by  a  hospice  program 
furnishing  services  to  patients  outside 
the  hospice  benefit: 

(1)  Antigens. 

(2)  Splints  and  casts. 

(3)  Pneumococcal  vaccine,  influenza 
vaccine,  hepatitis  B  vaccine. 

$419.22    Hospital  outpatient  servicas 
excluded  from  payment  under  the  hospitsi 
outpatient  prospective  payment  system. 

The  following  services  are  not  paid 
for  under  the  hospital  outpatient 
prospective  payment  Systran: 

(a)  Physician  services. 

(b)  Nurse  practitioner  services. 

(c)  Physician  assistant  services. 

(d)  Certified  nursermidwife  services. 

(e)  Services  of  qualified  psychologists. 

(f)  Services  of  an  anesthetist  as 
defined  in  §  410.69  of  this  chapter. 

(g)  Clinical  social  worker  services  as 
defined  in  section  1861(hh)(2)  of  the 
Act. 

(h)  Rehabilitation  services  described 
in  section  1833(a)(8)  of  the  Act. 

(i)  Ambulance  services. 

(j)  Prosthetics  and  prosthetic  supplies, 
prosthetic  devices,  prosthetic  implants 
(except  lOLs),  and  orthotic  devices. 

(k)  Durable  medical  equipment 
supplied  by  the  hospital  for  the  patient 
to  take  home. 

(1)  Clinical  diagnostic  laboratory 
services. 

(m)  Dialysis  services  furnished  to 
ESRDpatients. 

(n)  Services  and  procedures  that  are 
not  safely  furnished  in  an  outpatient 
setting  or  that  require  inpatient  care. 

(o)  Services  specific  to  other  sites 
such  as  nursing  homes. 

(p)  Services  furnished  to  persons  who 
are  inpatients  of  a  SNF  and  furnished 
pursuant  to  the  resident  assessment  or 
comprehensive  care  plan  but  that  are 
covered  under  the  SNF  prospective 
payment  system,  furnished  "under 
arrangement,"  and  billable  only  by  the 
SNF. 


(q)  Services  that  are  not  covered  by 
Medicare  by  statute. 

(r)  Services  that  are  not  reasonable  or 
necessary  for  the  diagnosis  or  treatment 
of  an  illness  or  disease. 

Subpart  C— Basic  MetlKXloiogy  for 
Determining  Prospective  Payment 
Rates  for  Hospital  Outpatient  Servicas 

$  41 9.30    Baae  expenditure  target  for 
calendar  year  1999. 

(a)  HCFA  estimates  the  aggregate 
amount  that  would  be  payable  for 
hospital  outpatient  services  in  calendar 
year  1999  by  summing— 

(1)  The  total  amounts  that  would  be 
payable  from  the  Trust  Fund  for  covered 
hospital  outpatient  services  without 
regard  to  the  outpatient  prospective 
payment  system  described  in  this  part; 
and 

(2)  The  total  amounts  of  copayments 
estimated  to  be  paid  by  beneficiaries, 
under  the  prospective  payment  system 
described  in  this  part,  to  hospitals  for 
covered  hospital  outpatient  services. 

(b)  The  aggregate  amount  under 
paragraph  (a)  of  this  section  is 
determined  as  though  the  deductible 
required  under  section  1833(b)  of  the 
Act  did  not  apply. 

1 41 9.31    Ambulatory  Payment 
Claastflcatlon  (APC)  system  and  payment 
weights. 

(a)  APCgmups.  (1)  HCFA  classifies 
hospital  outpatient  services  and 
procedures  tiiat  are  comparable 
clinically  and  similar  in  terms  of 
resource  use  into  APC  groups. 

(2)  The  payment  rate  determined  for 
an  APC  group  in  accordance  with 
§419.32  and  the  copayment  amoimt  and 
program  payment  amount  determined 
for  an  APC  group  in  accordance  with 
subpart  D  of  this  part  apply  to  every 
individual  service  or  procedure  within 
the  APC  group. 

(b)  APC  weighting  factors.  (1)  Using 
hospital  claims  data  from  calendar  year 
1996  and  data  frt>m  the  most  recent 
available  hospital  cost  reports,  HCFA 
determines  the  median  costs  for  the 
services  and  procedures  within  each 
APC  group. 

(2)  HCFA  assigns  to  each  APC  group 
an  appropriate  weighting  factor  to 
reflect  the  relative  median  costs  for  the 
services  within  the  APC  group 
compared  to  the  median  costs  for  the 
services  in  all  APC  groups. 

(c)  Standardizing  amounts.  (1)  HCFA 
determines  the  portion  of  costs 
determined  in  paragraph  (b)(1)  of  this 
section  that  is  labor-related.  This  is 
known  as  the  "labor-related  portion"  of 
hospital  outpatient  costs. 

(2)  HCFA  standardizes  the  median 
costs  determined  in  paragraph  (b)(1)  of 
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this  section  by  adjusting  for  variations 
in  hospital  labor  costs  across  geographic 
areas. 

$  41 9.32  Calculation  of  prospective 
payment  rates  for  hospital  outpatient 
services. 

(a)  Conversion  factor  for  1999.  HCFA 
calculates  a  conversion  factor  in  such  a 
manner  as  to  ensure  that  payment  for 
hospital  outpatient  services  furnished  in 
1999  would  have  equalled  the  base 
expenditure  target  calculated  in 

§  419.30,  taking  APC  group  weights  and 
estimated  service  volume  into  account. 

(b)  Conversion  factor  for  calendar 
years  2000.  2001.  and  2002.  (1)  Subject 
to  paragraph  (c)(2)  of  this  section,  the 
conversion  factor  for  each  of  the 
calendar  years  2000,  2001,  and  2002  is 
equal  to  the  conversion  factor  calculated 
under  paragraph,  (a)  of  this  section  for 
the  previous  year  adjusted  by  the 
hospital  inpatient  market  basket 
percentage  increase  applicable  under 
section  1886(b)(3)(B)(iii)  of  the  Act  for 
fiscal  years  2000,  2001,  and  2002, 
respectively,  reduced  by  one  percentage 
point. 

(2)  Beginning  in  calendar  year  2000, 
HCFA  may  substitute  for  the  hospital 
inpatient  market  basket  percentage  in 
paragraph  (c)(1)  of  this  section  a  market 
basket  percentage  increase  that  is 
determined  and  applied  to  hospital 
outpatient  services  in  the  same  manner 
that  the  hospital  inpatient  market  basket 
percentage  idcrease  is  determined  and 
applied  to  inpatient  hospital  services. 

(c)  Payment  rates.  The  payment  rate 
for  services  and  procedures  for  which 
payment  is  made  under  the  hospital 
outpatient  prospective  payment  system 
is  the  product  of  the  conversion  factor 
calculated  under  paragraph  (a)  or 
paragraph  (b)  of  this  section  and  the 
relative  weight  detennined  under 

§  419.31(b). 

Subpart  D— Payments  to  Hospitals 

{419.40    Payment  conoepta. 

In  addition  to  the  payment  rate 
described  in  §  419.32,  for  each  APC 
group  there  is  a  predetermined 
beneficiary  copayment  amount  as 
described  in  §  419.41(a).  The  Medicare 
payment  for  each  APC  is  calculated  by 
applying  the  program  payment 
percentage  as  described  in  §  419.41(b). 
(b)  For  purposes  of  this  section — 
Copayment  percentage  is  calculated 
as  the  difference  between  the  program 
payment  percentage  and  100  percent. 
The  copayment  percentage  in  any  year 
is  thus  defined  for  each  APC  group  as 
the  greater  of  the  following:  the  ratio  of 
the  APC  group  imadjusted  copayment 
amount  to  the  annual  APC  group 
payment  rate,  or  20  percent. 


Program  payment  percentage  is 
calculated  as  the  lower  of  the  following: 
the  ratio  of  the  APC  group  payment  rate 
minus  the  APC  group  unadjusted 
copayment  amount,  to  the  APC  group 
payment  rate,  or  80  percent. 

Unadjusted  copayment  amount  is 
calculated  as  20  percent  of  the  wage- 
adjusted  national  median  of  charges  for 
services  within  an  APC  group  furnished 
during  1996,  updated  to  1999  using  an 
actuarial  projection  of  charge  increases 
for  hospital  outpatient  department 
services  during  the  period  1996  to  1999. 

{  41 9.41    Calculation  of  national 
beneficiary  copayment  amounts  and 
national  Medicare  program  payment 
amounts. 

(a)  Calculation  of  the  national 
beneficiary  copayment  amount.  To 
calculate  the  unadjusted  copayment 
amount  for  each  APC  group,  HCFA — 

(1)  Standardizes  1996  hospital  charges 
for  the  services  within  each  APC  group 
to  offset  variations  in  hospital  labor 
costs  across  geographic  areas; 

(2)  Identifies  the  median  of  the  wage- 
neutralized  1996  charges  for  each  APC 
group;  and, 

(3)  Determines  the  value  equal  to  20 
percent  of  the  wage-neutralized  1996 
median  charge  for  each  APC  group  and 
multiplies  that  value  by  an  actuarial 
projection  of  increases  in  charges  for 
hospital  outpatient  department  services 
during  the  period  1996  to  1999.  The 
result  is  the  unadjusted  beneficiary 
copayment  cunount  for  the  APC  group. 

(b)  Calculation  of  the  program 
payment  amount  for  each  APC  group. 
(1)  HCFA  calculates  annually  the 
program  payment  percentage  for  every 
APC  group  on  the  basis  of  each  group's 
unadjusted  copayment  amount  and  its 
payment  rate  after  the  payment  rate  is 
adjusted  in  accordance  with  §419.32. 

(2)  The  Medicare  program  payment 
amounts  are  calculated  annually  by 
multiplying  the  updated  APC  group 
payment  rates  by  the  program  payment 


(c)  To  determine  payment  amounts 
due  for  a  service  paid  for  under  the 
hospital  outpatient  prospective  payment 
system,  HCFA  makes  the  foUoviring 
calculations: 

(1)  Makes  the  wage  index  adjustment 
and  any  other  adjustments  that  are 
appropriate  in  accordance  with 
§419.43. 

(2)  Subtracts  the  amount  of  the 
applicable  Part  B  deductible  provided 
under  §  410.160  of  this  chapter. 

(3)  Multiplies  the  remainder  by  the 
program  payment  percentage  for  the 
group  to  determine  the  program 
payment  amount 

(4)  Subtracts  the  program  payment 
amount  bom  the  amount  determined  in 


paragraph  (c)(2)  of  this  section  to 
determine  the  copayment  amount. 

{419.42    Hospital  election  to  reduce 
copayment. 

(a)  A  hospital  may  elect  to  reduce 
copayments  for  any  or  all  APC  groups 
on  a  calendar  year  basis.  A  hospital  may 
not  elect  to  reduce  copayment  for  some, 
but  not  all,  services  within  the  same 
group. 

(b)  A  hospital  must  notify  its  fiscal 
intermediary  of  its  election  to  reduce 
copayments  no  later  than  90  days  prior 
to  the  start  of  the  calendar  year. 

(c)  The  hospital's  election  must  be 
properly  documented.  It  must 
specifically  identify  the  APCs  to  which 
it  applies  and  the  copayment  level 
(within  the  limits  identified  below)  that 
the  hospital  has  selected  for  each  group. 

(d)  The  election  of  reduced 
copayment  must  remain  in  effect 
unchanged  during  the  year  for  which 
the  election  was  made. 

(e)  The  hospital  may  advertise  and 
otherwise  disseminate  information 
concerning  the  reduced  level(s)  of 
copayment  that  it  has  elected. 

(f)  In  electing  reduced  copayment,  a 
hospital  may  elect  a  level  that  is  less 
than  that  year's  national  copayment 
amount  for  the  group,  but  not  less  than 
20  percent-of  the  APC  payment  rate  as 
determined  in  §  419.32. 

{  41 9.43    Adjuatments  to  national  program 
paymarrt  aiKl  banefldary  copayment 
anwunta. 

(a)  General  rule.  HCFA  determines 
national  prospective  payment  rates  for 
hospital  outpatient  department  services 
and  determines  a  wage  adjustment 
factor  to  adjust  the  portion  of  the  APC 
payment  and  national  beneficiary 
copayment  amount  attributable  to  labor- 
related  costs  for  relative  differences  in 
labor  and  labor-related  costs  across 
geographic  regions  in  a  budget  neutral, 
manner. 

(b)  Labor-related  portion  of  payment 
and  copayment  rates  for  hospital 
outpatient  services.  HCFA  determines 
the  portion  of  hospital  outpatient  costs 
attributable  to  labor  and  labor-related 
costs  (known  as  the  "labor-related 
portion"  of  hospital  outpatient  costs)  in 
accordance  with  §  419.31(c)(1). 

(c)  Wage  index  factor.  HCFA  uses  the 
hospital  inpatient  prospective  payment 
S3rstem  wage  index  established  in 
accordance  with  section  1886(d)(3)(E)  of 
the  Act  and  part  412  of  this  chapter  to 
make  the  adjustment  referred  to  in 
paragraph  (a)  of  this  section. 

(d)  OC/ier  adfustments.  Any  other 
adjustments  to  payment  amoimts  made 
by  HCFA  to  ensure  equitable  pa3rments 
are  made  in  a  budget  neutral  manner. 


47614 


Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998/Proposed  Rules  47615 


f  41 9.44    Payment  raductiona  for  aurgical 
procaduiaa. 

(a)  Multiple  surgical  procedures. 
When  more  than  one  siirgical  procedure 
for  which  payment  is  made  under  the 
hospital  outpatient  prospective  payment 
system  is  performed  during  a  single 
siugical  encounter,  the  Medicare 

Erogram  payment  amount  and  the 
sneflciary  copayment  amount  are 
based  on — 

(1)  The  full  amounts  for  the  procedure 
with  the  highest  AFC  payment  rate;  and 

(2)  One  half  of  the  full  program  and 
beneficiary  payment  amounts  fra*  all 
other  covered  procedures. 

(b)  Terminated  procedures.  When  a 
surgical  procediue  is  terminated  prior  to 
completion  due  to  extenuating 
circumstances  or  circumstances  that 
threaten  the  well-being  of  the  patient, 
the  Medicare  program  payment  amount 
and  the  beneficiary  copayitient  amount 
are  based  on — 

(1)  The  full  amoimts  if  the  procedure 
is  discontinued  after  the  induction  of 
anesthesia  or  after  the  procedure  is 
started;  and 

(2)  Chie-half  of  the  full  program  and 
beneficiary  payment  amounts  if  the 
procediue  is  discontinued  after  the 
patient  is  prepared  for  surgery  and  taken 
to  the  room  where  the  procediue  is  to 
be  performed,  but  before  anesthesia  is 
induced. 

SubfMrt  E— Updates 

1 41 9.50    RavWona  to  groupa,  waighta,  and 
other  adjuatmanta. 

(a)  HCFA  periodically  reviews  and 
updates  groups,  relative  payment 
weights,  and  the  wage  and  other 
adjustments  to  take  into  account 
changes  in  medical  practice,  changes  in 
technology,  the  addition  of  new 
services,  new  cost  data,  and  other 
relevant  information  and  factors. 
'    (1)  Changes  in  the  APC  system.  HCFA 
may  make  a  change  in  the  group 
composition  of  the  APC  system  or 
recalibrate  any  APC  weight,  as  needed, 
but  not  more  frequently  than  once  a 
year.  HCFA  makes  these  changes  based 
on  evidence  that  a  reassignment  would 
improve  the  consistency  of  the  group(s) 
either  clinically  or  with  respect  to 
resource  consumption. 

(2)  New  services.  HCFA  assigns  a  new 
service  to  the  APC  group  that  is  most 
similar  clinically  and  with  respect  to 
■resource  consumption. 

(3)  Budget  neutrality.  HCFA  adjusts 
the  conversion  factor  so  that  any 
adjustments  determined  under 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section  do  not  increase  or  decrease  the 
amount  of  expenditures  that  would  have 
been  made  under  this  section  if  the 
adjustments  had  not' been  made. 


(b)  Annual  update  to  conversion 
factor.  HCFA  updates  the  conversion 
factor  annually  as  specified  in  §  419.32. 

S  41 9.51    Voluma  control  maaauraa  for 
servicea  fumiahad  In  CY  2000. 

HCFA  uses  the  target  amount 
specified  under  section  1833(t)(3)(A)  of 
the  Act  as  an  expenditiue  target  for 
services  furnished  in  CY  1999.  HCFA 
updates  the  target  amount  to  CY  2000 
based  on  the  adjiistment  to  the 
conversion  factor  in  §  419.32(b), 
estimated  changes  in  the  volume  and 
intensity  of  hospital  outpatient  services, 
and  estimated  changes  in  beneficiary 
enrollment.  HCFA  compares  the  CY 
2000  target  to  an  estimate  of  CY  2000 
actual  pajrments  to  hospitals.  If 
imnecessary  volume  increases  cause 
payments  to  exceed  the  target,  HCFA 
determines  the  percentage  by  which  the 
target  is  exceeded,  and  adjusts  the  CY 
2002  update  to  the  conversion  factor  by 
the  same  percentage. 

Subpart  F— Limitations  on  Review 

§419.60    UmltatlQna  on  admlnlatratlva  and 
Judicial  review. 

There  can  be  no  administrative  or 
judicial  review  under  sections  1869  and 
1878  of  the  Act,  or  otherwise  of — 

(a)  The  development  of  the  APC 
system,  including — 

(1)  Establishment  of  the  groups  and 
relative  payment  weights; 

(2)  Wage  adjustment  factors; 

(3)  Other  adjustments;  and 

(4)  Methods  for  controlling 
unnecessary  increases  in  volume. 

(b)  The  calculation  of  base  amounts 
described  in  section  1833(t)(3]  of  the 
Act; 

(c)  Periodic  adjustments  described  in 
section  1833(t)(6)  of  the  Act;  and 

(d)  The  establishment  of  a  separate 
conversion  factor  for  hospitals  described 
in  section  1886(d)(l)(B)(v)  of  the  Act. 

PART  489— PROVIDER  AGREEMENTS 
AND  SUPPUER  APPROVAL 

G.  Part  489  is  amended  as  set  forth 
below: 

1.  The  authority  citation  to  part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Sut)part  B— Essentials  of  Provider 
Agreements 

2.  In  §  489.20,  the  introductory  text  to 
the  section  is  republished;  the 
introductory  text  to  paragraph  (d)  is 
revised;  paragraphs  (d)(3),  (d)(4),  and 
(d)(5)  are  redesignated  as  paragraphs 
(d)(4),  (d)(5),  and  (d)(6).  respectively; 


and  a  new  paragraph  (d)(3)  is  added  to 
read  as  follows: 

$480.20    Baalc  commitmanta. 

The  provider  agrees  to  the  following: 

*  •       *       •       • 

(d)  In  the  case  of  a  hospital  or  a  CAH 
that  furnishes  services  to  Medicare 
beneficiaries,  either  to  furnish  directly 
or  to  make  arrangements  (as  defined  in 
§  409.3  of  this  chapter)  for  all  Medicare- 
covered  services  to  inpatients  and 
outpatients  of  a  hospital  or  a  CAH 
except  the  following: 

*  •        *        •        • 

(3)  Nitfse  practitioner  and  clinical 
nurse  specialist  services,  as  defined  in 
section  1861(s)(2)(K)(u)  of  the  Act. 

*  •       •        •       • 

3.  In  §  489.24(b),  the  definition  for 
"Comes  to  the  emergency  department" 
is  revised  to  read  as  follows: 


$489.24    Special  reaponaibllltiaa  of 
Itodlcara  hoapltala  In  emergency  cai 


(b)  •  •  • 

Comes  to  the  emergency  department 
means,  with  respect  to  an  individual 
requesting  examination  or  treatment, 
that  the  individual  is  on  the  hospi.tal 
property.  For  piuposes  of  this  section, 
"property"  means  the  entire  main 
hospital  campus,  including  the  parking 
lot,  sidewalk,  and  driveway,  as  well  as 
any  facility  or  organization  that  is 
located  off  the  main  hospital  campus 
but  has  been  determined  under  §  416.35 
of  this  chapter  to  be  a  department  of  the 
hospital.  Property  also  includes 
ambulances  owned  and  operated  by  the 
hospital,  even  if  the  ambulance  is  not  on 
hospital  groimds.  An  individual  in  a 
noiUiospital-owned  ambulance  on 
hospital  property  is  considered  to  have 
come  to  the  hospital's  emergency 
department.  An  individual  in  a 
nonhospital-owned  ambulance  off 
hospital  property  is  not  considered  to 
have  come  to  the  hospital's  emergency 
department,  even  if  a  member  of  the 
ambulance  staff  contacts  the  hospital  by 
telephone  or  telemetry  communications 
and  informs  the  hospital  that  they  want 
to  transport  the  individual  to  the 
hospital  for  examination  and  treatment. 
In  such  situations,  the  hospital  may 
deny  access  if  it  is  in  "diversionary 
status,"  that  is,  it  does  not  have  the  staff 
or  facilities  to  accept  any  additional 
emergency  patients.  If.  however,  the 
ambulance  staff  disregards  the  hospital's 
instructions  and  transports  the 
individual  on  to  hospital  property,  the 
individual  is  considered  to  have  come 
to  the  emergency  department 


PART  498— APPEALS  PROCEDURES 
FOR  DETERMINATIONS  THAT  AFFECT 
PARTICIPATION  IN  THE  MEDICARE 
PROGRAM  AND  FOR 
DETERMINATIONS  THAT  AFFECT  THE 
PARTICIPATION  OF  ICFs/MR  AND 
CERTAIN  NFS  IN  THE  MEDICAID 
PROGRAM 

H.  Part  498  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  498 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395(hh). 

2.  In  §  498.2,  the  introductory  text  is 
republished,  and  the  definition  of 
"Provider"  is  revised  to  read  as  follows: 

$498.2    Deflnitlona. 

As  used  in  this  part  — 

*        •        *        *        * 

Provider  means  a  hospital,  critical 
access  hospital  (CAH),  skilled  nursing 
facility  (SNF),  comprehensive 
outpatient  rehabilitation  facility  (CORF), 
home  health  agency  (HHA),  or  hospice, 
that  has  in  effect  an  agreement  to 
participate  in  Medicare,  that  has  in 
effect  an  agreement  to  participate  in 
Medicaid,  or  a  clinic,  rehabilitation 
agency,  or  public  health  agency  that  has 
a  similar  agreement  but  only  to  furnish 
outpatient  physical  therapy  or 
outpatient  speech  pathology  services, 
and  prospective  provider  means  any  of 
the  listed  entities  that  seeks  to 
participate  in  Medicare  as  a  provider  or 
to  have  any  facility  or  organization 
determined  to  be  a  department  of  the 
provider  or  provider-based  entity  under 
§  4 1 2.65  of  this  chapter. 

3.  In  §  498.3,  the  introductory  text  to 
paragraph  (b)  is  republished;  paragraphs 
(b)(2)  through  (b)(14)  are  redesignated  as 
paragraphs  (b)(3)  through  (b)(15), 
respectively;  and  a  new  paragraph  (b)(2) 
is  added  to  read  as  follows: 

$498.3    Scope  and  applicability. 


(b)  Initial  determinations  by  HCFA. 
HCFA  makes  initial  determinations  with 
respect  to  the  following  matters: 
***** 

(2)  Whether  a  prospective  department 
of  a  provider  or  provider-based  entity 
qualifies  as  a  department  of  a  provider 
or  provider-based  entity  under  §  413.65 
of  this  chapter. 


PART  1003-CIVIL  MONEY 
PENALTIES.  ASSESSMENTS  AND 
EXCLUSIONS 

I.  Part  1003  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  1003 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1302, 1320-7, 1320a- 
7a.  1320b-10. 1395u(j).  1395u(k),  1395cc(g), 
1395dd{d)(l),  1395mm.  1395nn(g),  1395ss(d), 
1396b(in),  11131(c)  and  11137(b)(2l. 

2.  Section  1003.100  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  1003.100    Baals  and  purpoae. 

(a)  Basis.  This  part  implements 
sections  1102, 1128(c),  1128A.  1140, 
1842(j).  1842(k),  1866(g),  1876(i)(6), 
1877(g),  1882(d)  and  1903(m)(5)  of  the 
Social  Security  Act,  and  sections  421(c) 
and  427(b)(2)  of  Pub.  L.  99-660  (42 
U.S.C.  1302, 1320a-7, 1320a-7a,  1320b- 
10,  1395u(j).  1395u(k),  1395cc(g), 
1395mm(i)(6),  1395nn(g),  1395ss(d), 
1396d(m)(5),  11131(c)  and  11137(b)(2)). 
***** 

3.  Section  1003.102  is  amended  by 
republishing  the  introductory  text  to 
paragraph  (b),  by  reserving  paragraphs 
(b)(ll)  through  (b)(13),  and  by  adding  a 
new  paragraph  (b)(14)  to  read  as 
follows: 

$  1 003. 1 02    Baals  for  civil  money  penalties 
and  aaseaamenta. 

***** 

(b)  The  OIG  may  impose  a  penalty, 
and  where  authorized,  an  assessment 
against  any  person  (including  an 
insiu^nce  company  in  the  case  of 
paragraphs  (b)(5)  and  (b)(6)  of  this 
section)  whom  it  determines  in 
accordance  with  this  part — 


(11)  [Reserved] 

(12)  [Reserved] 

(13)  [Reserved] 

(14)  Has  knowingly  and  willfully 
presented,  or  caused  to  be  presented,  a 
bill  or  request  for  payment  for  an  item 
or  service  furnished  to  a  hospital  patient 
for  which  payment  may  be  made  under 
the  Medicare  or  another  Federal  health 
care  program,  if  that  bill  or  request  is 
inconsistent  with  an  arrangement  imder 
section  1866(a)(1)(H)  of  the  Act,  or 
violates  the  requirements  for  such  an 
arrangement. 
***** 

4.  Section  1003.103  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$1003.103    Amount  of  penalty. 

(a)  Except  as  provided  in  paragraphs    . 
(b)  through  (0  of  this  section,  the  OIG 
may  impose  a  penalty  of  not  more  than 
$10,000  for  each  item  or  service  that  is 
subject  to  a  detemiination  imder 
§  1003.102. 
***** 

5.  Section  1003.105  is  amended  by 
revising  paragraph  (a)(l)(i)  to  read  as 
follows: 

S 1 003. 1 05    Exclualon  from  participation  in 
Udedicafe  and  State  healtti  care  programs. 

(a)(1)*  •  ' 

(i)  Any  person  who  is  subject  to  a 
penalty  or  assessment  under 
§  1003.102(a),  (b)(1)  through  (b)(4),  or 
(b)(14). 
***** 

(Catalog  of  Federal  Domestic  Assistance 
93.774,  Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  June  29, 1998. 
Nancy-Aim  Min  DeParie, 
Administrator.  Health  Care  Financing 
Administration. 

Dated:  )une  29, 1998. 
June  G.  Brown, 

Inspector  General,  Department  of  Health  and 
Human  Services. 

Approved:  August  15, 1998. 

Donna  E.  ShaUla, 

Secretary. 

Note:  The  following  addenda  will  not 
appear  in  the  Code  of  Federal  Regulations. 


ADDENDUM  A.— UST  OF  PROPOSED  HOSPITAL  OUTPATIENT  AMBULATORY  PAYMENT  CLASSES  WITH  STATUS  INDICATORS.  RELATIVE 

WEIGHTS,  PAYME>fr  I^TES,  AND  COINSURANCE  AMOUNTS 


APC'* 


020 
031 
061 
062 


Group  title 


Partial  Hosprtahzatlon  per  diem 

Dental  procedures 

Level  I  Chemotherapeutic  agents  . 
Level  II  Chemotherapeutic  agents 


Status 
indicator 


MeiaEAre 
weight 


4.11 
1.34 
1.04 
1.69 


Payment 
rate 


S208.01 
S87.90 
SS^70 
$85.63 


National 
unadKisted 
coir«surar«» 


S46.78 
$13.58 
$36.61 
$36.61 


Minimum 
unadjusted 
cotnsurance 


$41.60 
$13^ 
$10.54 
$17.13 


'•APC» 
a+APCs 


by  an  asterisk  have  anomalous 
by  a  ptus  sign  (»)  MteaM  tw 


Refer  to  the  Preamble  lor  discussion. 
cost  o<  tf  claims  in  combined  levels  ol  Itw  kIDC 


waa  calcuMad;  one  f«to  la  paid  tor 
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APC'» 


063 
064 
089 
090 
091 
092 
093 
094 
121 
122 
131 
132 
137 
141 
142 
151 
152 
161 
162 
163 
181 
162 
183 
184 
197 
198 
200 
207 
209 

210 
216 

217 
218 
•226 
231 
232 
251 
252 
253 
254 
261 
262 
271 
272 
276 
280 
281 
282 
286 
311 
312 
313 
314 
•317 
318 
319 
320 
331 
332 
333 
336 
339 
341 
342 
343 
346 
347 

360 

367 
368 

369 


Group  title 


Level  III  Chemotherapeutic  agents 

Level  IV  Chemotherapeutic  agents _. 

Neuropsychological  Testing  „ 

Monitoring  psychiatnc  drugs 

Brief  Individual  Psyctx}tlierapy 

Extended  Individual  PsyctKXtierapy 

Family  Psycfwtherapy  « 

Group  Psychotherapy 

Level  I  needle  biopsy/aspiration 

Level  II  needle  bkipsy/aspiration 

Level  I  incision  &  drainage 

Level  II  incision  &  drainage ».. 

Nail  procedures  _ 

Level  I  Destruction  of  lesion. 

Level  II  Destruction  of  lesion 

Level  I  detjndement/destructlon 

Level  II  detxidement/dest ruction 

Level  I  excisKxVlJiopsy  

Level  II  excision/btopsy 

Level  III  excision/btopsy ~. 

Level  I  skin  repair  ..„ 

Level  II  skin  repair 

Level  III  skin  repair 

Level  IV  skin  repair 

Incision/excision  breast  

Breast  reconsiruction/mastectonfiy 

Arttiroceniesis  &  LigamentTTendon  Injection 
Closed  treatment  fracture  fingerAoe/trunk  ... 
Closed    treatment    fracture^diskx^tnn/ex- 

cept  fIngerAoa/trunk. 
Bone/joint  manipulation  under  anesthesia  .. 
Open/percutaneous  treatment  fracture  or 

dislocation. 

Arthroplasty 

Arthroplasty  with  prosthesis  

Maxlltofaclal  prostheses  

Level  I  skull  and  facial  bone  procedures  

Level  II  skull  and  facial  bone  procedures  ... 

Level  I  Musculoskeletal  Pnxedures 

Level  II  Musculoskeletal  Procedures 

Level  III  Muscukjskeletal  Procedures 

Level  IV  Musculoskeletal  Procedures 

Level  I  Hand  Muscutoskeletal  Procedures  .. 
Level  II  Hand  Musculoskeletal  Procedures 
Level  I  Foot  Musculoskeletal  Pnjcedures  ... 
Level  II  Fool  Muscuk>skeletal  Procedures  .. 

Bunion  Procedures .„ 

Diagnostic  Arthroscopy 

Level  I  Surgical  Arthroscopy 

Level  II  Surgical  Arthroscopy  

Afthroscopically-Aided  Procedures 

Level  I  ENT  Procedures 

Level  It  ENT  Procedures 

Level  III  ENT  Procedures 

Level  IV  ENT  Procedures 

Implantation  of  Cochlear  Device „.. 

Nasal  Cauterization/Packing  

Tonsil/Adenoid  Procedures  

Thoracentesis/Lavage  Procedures .._ 

Level  I  Endoscopy  Upper  Ainway 

Level  II  Endoscopy  Upper  Airway 

Level  III  Endoscopy  Upper  AInway 

Endoscopy  Lower  Ainray 

Injectkxi  of  Sclerosing  SoWion 

Levei  I  Needle  and  Catttelef  Placement ..... 
Level  II  Needte  and  Catheter  Placement  .... 
Level  III  Needle  and  Catheter  Placement  ... 
Ptacement  Transvenous  Caths/Culdown  .... 
Injection  Procedures  for  Interventional  Ra- 

diotogy. 
RemovaVRevision,       Pacemaker/Vascular 

Device. 

Vascular  Ligation 

Vascular  Repair/Fistula  Construction 

Bkx>d  and  Blood  Product  Exchange 


Status 
indicator 


Retative 
weight 


2.89 

4.17 

2.54 

0.85 

1.09 

1.57 

1.54 

1.24 

0.67 

4.87 

1.94 

6.04 

0.46 

0.59 

3.77 

1.74 

10.43 

3.50 

5.67 

10.69 

2.19 

4.00 

11.17 

15.17 

12.13 

19.17 

1.89 

1.70 

1.94 

10.46 
20.13 

20.48 
27.49 
1.59 
12.02 
23.93 
14.26 
19.39 
26.33 
34.37 
10.54 
18.35 
14.41 
16.56 
19.19 
22.20 
22.65 
23.94 
26.76 
1.43 
7.26 
15.81 
25.65 


Payment 
rate 


2.07 
17.30 
3.17 
0.69 
9.74 
17.24 
7.44 
1.02 
0.13 
3.20 
9.52 
4.83 
2.93 

6.09 

17.59 

22.83 

4.33 


$146.43 

S211.29 

$12&70 

$43.07 

SS5.23 

S79.56 

$78.03 

$82.83 

$33.95 

S246.76 

$98.30 

$306.04 

$23.31 

$29.90 

$191.02 

$88.16 

$528.48 

$177.34 

$287.30 

$541.66 

$110.97 

$202.68 

SS66.98 

$768.66 

S614.62 

$971.33 

$95.77 

$86.14 

$96.30 

$530.00 
$1,019.98 

$1,037.71 

$1,392.90 

$80.56 

$609.05 

$1,212.52 

$722.55 

$982.48 

$1,334.13 

$1,741.51 

$534.06 

$929.78 

$730.15 

$839.09 

$972.35 

$1,124.86 

$1,147.66 

$1,213.03 

$1,355.91 

$72.46 

$367.86 

$801.08 

$1,299.67 


National 
unadjusted 
coinsurance 


$104.89 
$876.58 
$160.62 

$34.96 
$493.52 
$873.54 
$376.98 

$51.68 
$6.59 
$162.14 
$482.37 
S244.73 
$148.46 

$306.58 

$891.28 

$1,156.78 

S219.40 


$110.97 

$140.12 

$37.29 

$12.43 

$14.01 

S21.92 

$20.11 

$20.11 

S20.91 

$115.03 

$36.61 

$134.13 

$4.66 

$9.49 

$73.00 

$36.71 

$261.71 

S75.48 

$125.43 

$264.65 

$43.84 

$84.98 

$286.46 

$396.40 

$310.75 

$530.20 

$39.10 

$31.64 

$37.29 

$283.40 
$520.82 

$526.81 
$715.52 

$21.92 
$299.90 
$639.35 
$366.12 
$609.18 
$699.24 
S837.11 
$261.48 
$480.82 
$368.38 
$409.74 
$500.14 
$581.72 
$590.20 
$614.04 
$602.41 

$20.57 
$178.31 
$411.09 
S893.37 


Minimum 
unadjusted 
coinsurence 


$38.65 
$480.02 

$79.33 

$14.01 
$244.96 
$464^ 
$197.96 

$19.66 
$2.94 

S80.23 
$224.87 
$120.23 

$62.15 

$140.12 

S449M 

$648.85 

S87.18 


$29.29 

$42.26 

$25.74 

$8.61 

$11.05 

$15.91 

$15.61 

$12.57 

$6.79 

$49.35 

$19.66 

$61.21 

$4.66 

$6.98 

$38.20 

$17.63 

$105.70 

$35.47 

$57.46 

$108.33 

$22.19 

$40.54 

$113.20 

$153.73 

$122.92 

$194.27 

$19.15 

$17.23 

$19.66 

$106.00 
$204.00 

$207M 
$278.58 
$16.11 
$121.81 
$242.50 
$144.51 
$196.50 
$266.83 
$348.30 
$106.81 
$165.96 
$146.03 
$167.82 
$194.47 
$224.97 
$229.53 
$242.61 
$271.18 
$14.49 
$73.57 
$160.22 
$259.93 


$20.98 

$175.32 

$32.12 

$6.99 

$88.70 

$174.71 

$75.40 

$10.34 

$1.32 

$32.43 

$86.47 

$48.95 

$29.69 

$61.72 

$178.26 

$231.36 

$43Je 


ADDENDUM  A.— UST  OF  PROPOSED  HOSPITAL  OUTPATIENT  AMBULATORY  PAYMENT  CLASSES  WITH  STATUS  INDICATORS,  RELATIVE 

WEIGHTS,  PAYMENT  RATES,  AND  COINSURANCE  AMOUNTS— Continued 


APC' 


Group  title 


396 
397 
406 
407 

417 
418 
419 
426 
427 
437 
446 
447 
448 
449 
451 
.452 
453 
456 

458 

459 
466 

470 
521 

522 

523 

524 

527 

529 

530 

531 

532 

536 

537 

538 

546 

547 

550 

551 

552 

561 

562 

563 

567 

568 

578 

580 

586 

587 

600 

601 

602 

616 

617 

618 

631 

632 

648 

649 

651 

652 

667 

668 

670 

676 

677 

681 

682 

683 

684 


Lymph  Node  Excisions 

ThyrotcVLyniphadenectoniy  Procedure* 

Esophageal  Dilation  without  Endoscopy  ...~ 

Esophagoscopy ■ 

Diagnostic  Upper  Gl  Endoscopy 

Thwapeutic  Uijper  Gl  Endoscopy 

Small  Intestine  Endoscopy 

Diagnostic  Lower  Gl  Endoscopy 

Therapeutic  Lower  Gl  Endoscopy 

Therapeutic  Anoscopy 

Diagnostic  Sigmoidoscopy  ,. 

Therapeutic  Proctosigmoidoscopy  

Therapeutic  Flexible  Sigmoidoscopy 

Complex  G^  Endoscopy 

Level  I  AnaVRectal  Procedures ^. 

Level  II  Anal/Rectal  Procedures 

Level  III  Anal/Rectal  Procedures 

Endoscopic        Retrograde        Cholangio- 
pancreatography (ERCP). 
Percutaneous  Biliary   Endoscopic   Proce- 
dures. 

Peritoneal  and  Abdominal  Procedures 

Hemia/Hydrocele  Procedures  

Tube  Procedures - 

Level  I  Cystourethroscopy  and  other  Geni- 

tounnary  Procedures. 
Level  II  Cystourethroscopy  and  other  Geni- 
tourinary Procedures. 
Level  III  Cystourethroscopy  and  other  Gen- 
itourinary Procedures. 
Level  IV  Cystourethroscopy  and  other  Gen- 
itourinary Procedures. 

Lithotripsy  

Simple  Urinary  Studies  and  Procedures 

Genitourinary  Procedures 

Level  1  Urethral  Procedures  

Level  II  Urethral  Procedures 

Circumciswn  ~ 

Penile  Procedures - 

Insertion  of  Penile  Prosthesis 

Testes/Epididymis  Procedures 

Prostate  Biopsy  ~ 

Surgical  Hysteroscopy . 

Level  I  Laparoscopy .. 

Level  II  Laparoscopy » 

Level  I  Female  Reproductive  Procedures  ... 
Level  II  Female  Reproductive  Procedures  .. 
Level  III  Female  Reproductive  Procedures 

D  &  C 

Infertility  Procedures 

Pregnancy  and  Neonatal  Care  Procedures 

Vaginal  Delivery 

Therapeutic  Abortion 


Spontaneous  Abortkxi ». 

Spinal  Tap  - 

Level  I  Nervous  System  Injecttons 

Level  II  Nen/ous  System  Injections 

Inplantatk)n  of  Neurostimulator  Electrodes 

ReviskxVRemoval  Neurological  Device  

lmptantatk>n  of  Neurological  Device 

Level  I  f4erve  Procedures ~ 

Level  II  Nerve  Procedures - 

Laser  Retinal  Procedures 

Laser  Eye  Procedures  except  Retinal 

Level  I  Anterior  Segment  Eye  Procedures  .. 
Level  II  Anterior  Segment  Eye  Procedures 

Cataract  Procedures 

Cataract  Procedures  with  lOL  Insert 

Corneal  Transplant „ - 

Posterior  Segment  Eye  Procedures 

StrabismuVMusde  Procedures 

Level  I  Eye  Procedures 

Level  II  Eye  Procedures 

Level  III  Eye  Procedures 

Level  IV  Eye  Procedures 


Status 
mdicaiw 

Relative 
weight 

Payment 
rale 

National 
unadjusted 
coinsurance 

Minimum 
unadjusted 
coinsurance 

T 

13.28 

$672.89 

$338.77 

S13458 

T 

18.36 

$930.29 

$496.86 

$186.06 

T 

4.31 

$218.39 

$106.48 

$43.68 

T 

7.06 

$357.73 

$189.84 

$7155 

T 

6.44 

$326.31 

$181.70 

$65.26 

T 

7.59 

$384.58 

$214.25 

$76.92 

T 

7.13 

$361.27 

SI  64.08 

$72.25 

T 

6.85 

$347.09 

$187.81 

$69.42 

T 

8.22 

$416.50 

$224.19 

$83.30 

T 

^91 

$147.45 

$76.61 

S29.49 

T 

2.59 

$131.23 

$65.09 

$26.25 

J- 

6.87 

$348.10 

$184.76 

S69.62 

T 

5J7 

$272.09 

$141.25 

$64.42 

T 

7.80 

$395.22 

$215.38 

$79.04 

T 

2.56 

$129.71 

S54.24 

$25.94 

T 

4.82 

$244.23 

$109.61 

$48.85 

T 

16.87 

$864.79 

$445.22 

$170.96 

T 

9.78 

$485.55 

$257.19 

$99.11 

T 

7.23 

$366.34 

$18159 

$73.27 

T 

18.06 

$915.09 

$496.52 

S183.02 

T 

21.43 

$1,086.85 

$662.97 

$217.17 

T 

2.22 

$112.49 

$54.92 

$22.50 

T 

5.06 

$256.39 

$112.10 

$51.28 

T 

10.46 

$530.00 

$262.39 

S106Jn_ 

T 

16.87 

$854.79 

$447.03 

$170.96 

T 

28.89 

$1,463.84 

S833.38 

$292.77 

T 

51.56 

$2,612.52 

$U72.95 

$522.50 

T 

2.50 

$126.67 

$63.05 

$25.33 

T 

2.52 

$127.69 

$54.69 

$25.54 

T 

18.94 

$959.68 

$527.26 

$191.94 

T 

25.50 

$1,292.07 

$602.18 

$258.41 

T 

13.17 

$667.32 

$326.57 

$133.46 

T 

28.72 

$1,455.23 

$864.34 

$291.05 

T 

45.59 

$2,310.02 

$1,540.64 

$462.00 

T 

17.14 

$868.47 

$453.81 

$173.69 

T 

4J9 

$222.44 

$125.20 

$44.49 

T 

16.89 

$856.81 

$447.93 

$171.16 

T 

24.78 

$1,255.59 

$711.67 

$251.12 

T 

37.71 

$1,910.75 

$1,053.16 

$382.15 

T 

1.52 

$77.02 

$24.63 

$15.40 

T 

12.76 

$64654 

$330.'$ 

$129.31 

T 

16.90 

$866.31 

S464.88 

$171.26 

T 

13.61 

$688.61 

$364.09 

$137.92 

T 

^49 

$126.17 

$49.49 

$25.23 

T 

1.26 

$63.84 

$33.90 

$12.77 

T 

459 

$232.57 

$146.34 

$4651 

T 

12.50 

$633J7 

$431.89 

$126.67 

T 

13.25 

$671 J7 

$347.02 

$134.27 

T 

^63 

$133.26 

$61.47 

$26.65 

T 

3.11 

$15758 

$74.13 

$31.52 

T 

3.33 

$168.73 

$87.69 

$33.75 

T 

14.43 

$731.16 

$36657 

$146.23 

T 

11.56 

$586.74 

$287.59 

$117.15 

T 

2S.56 

$1,295.11 

$780.49 

$259.02 

T 

12.98 

$867.69 

$333.80 

S13154 

T 

1&13 

S818.64 

$461.04 

$183.73 

T 

3.94 

$199.64 

$95.15 

$39.93 

T 

4.44 

$224.97 

$111.64 

$44.99 

T 

7.24 

$366.86 

$174.70 

$73J7 

T 

16.48 

$835.03 

$433.69 

S167i)1 

T 

15.33 

S776.40 

$521.72 

S155.28 

T 

19.28 

$976.91 

$530.87 

$19538 

T 

29.23 

$1,481.07 

$84750 

S296.21 

T 

6J0 

$319.22 

$140.35 

$83.84 

T 

16.26 

S823.89 

$436.63 

$164.78 

T 

1.67 

$84.62 

$3051 

$16.82 

T 

3.54 

$179  J7 

$81.36 

$3657 

T 

10.19 

$616.32 

$257.87 

$103.26 

T 

13.46 

$683.02 

$348.94 

$136.60 

"APCi 
•♦APC* 


l>yan 
lqr*p)Miign(+) 


waigMi.  (Mar  to  Iw  rm»<ilu  lor  dkcuMien. 
m^dktn  ooil  of  tM  cWnw  in  combinad  livals  •!  the  MOC 


WW  ealeuMid;  one  rat*  it  pM  for  muMple  Iswili. 


< 'APC*  procadad  by  an  attariak  hava 

* +APCS  pracadad  by  a  pka  sign  M  ImacM 


.  waigMa.  (Mar  to  Iw  PraamWa  lor  dtocuaaion. 
madlMi  ooai  ol  tf  dakna  in  comMnad  tovato  01  Sw  mix:  1 


«■§  catwMad;  one  iMa  la  paid  lor 


A7R1R 


FAditrAl    ItMOlstnr  /  Vnl      R!)     Mn     1  7*4 /Tnocrtav     .QontomKor   fl      1 QOR  /  PrnnneaH    Dii1< 
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Addendum  a.— List  of  Proposed  Hospital  Outpatient  Ambulatory  Payment  Classes  With  Status  Indicators,  Relative 

Weights.  Payment  Rates,  and  Coinsurance  Amounts— Continued 


APC'« 


Group  title 


Status 
indicator 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


690 
700 
706 
710 
716 
720 
726 
728 
730 
736 
737 
738 
739 
746 
747 
749 
750 
751 

752 

757 
758 
758 

760 

•761 

•762 

771 

772 

781 

782 

•791 

•792 

861 

881 

882 

863 

900 

901 

•902 

•903 

906 

907 

4-91111 

91118 
91124 
91131 
91133 
91136 
91141 
91153 

91156 
•91157 

91163 
'91168 
•91172 
•91178 

91182 

•91186 
91188 

+91191 
91197 

■f  91 199 

f 91311 
91318 
91324 
91331 
91333 
91336 
91341 
91353 


Vitrectomy 

Plain  Film 

MiaceNaneous  Radiological  Procedures 

Computerized  Axial  Tomography 

Fluoroacopy 

Magnetic  Resonance  Angiography 

Magnetic  Resonance  Imaging i 

Myelography 

Artho^aphy 

Digestive  Radiology „ 

Diagnostic  Urography 

Therapeutic  Radiologic  Procedures 

Diagnostic  Angiography  and  Venography  ... 

Mammography 

Diagnostic  URrasound  Except  Vascular 

Guidance  under  Ultrasound  

Therapeutic  Radiation  Treatnwnt  Planning 
Level  I  Therapeutic  Radiation  Treatment 

Preparation. 
Level  II  Therapeutic  Radiation  Treabnent 

Preparation. 

Radiation  Therapy 

Hyperthemiic  Therapies 

Brachytherapy  and  Complex  Radioelement 

Applications. 

PET  Scans 

Standard  Noo-imaging  Nuclear  Medicine  ... 
Complex  Non-lmagif>g  Nudear  Medicine  .... 

Standard  Planar  Nuclear  Medicine 

Complex  Planar  Nuclear  Medicine 

Standard  SPECT  Nuclear  Medicine 

Complex  SPECT  Nudear  Medicine 

Standard  Therapeutic  Nuclear  Medicine 

Complex  Therapeutic  Nuclear  Medicine 

Immurxjiogy  Tests 

Level  I  Pathology 

Level  II  Pathology 

Level  III  Pathology 

Critical  Care 

Level  I  knmurtoition  

Level  II  Immunization  

Level  III  Immunization 

Infusion  Therapy  except  Chemotherapy 

Intramuscular  Injectiorw 

Low  Level  Clinic  Visits „ 

Low  Level  CUnic  Visits . 

Low  Level  Clinic  Visits . „... 

Low  Level  Clinic  Visits 

Low  Level  Clinic  Visits 

Low  Level  Clinic  Visits .- 

Low  Level  Clinic  Visits 

Low  Level  Clinic  Visits 


Low  Level 
Low  Level 
Low  Level 
Low  Level 
Low  Level 
Low  Level 
Low  Level 


Clinic  Visits  . 
Clinic  Visits  . 
Clinic  Visits  . 
Clinic  Visits . 
Clinic  Visits . 
Clinic  Visits . 
Clinic  Visits . 


Well  care  and  administrative 

Skin  and  breast  diseases _„. 

Musculoskelelal  diseases 

Ear,  nose,  mouth  and  throat  diseases 

Respiratory  system  diseases  

Cardiovascular  system  diseases .„.„..._ 

Digestive  system  diseases 

Kidney,  unnary  tract  and  male  genital  dis- 
eases. 

Female  genital  system  diseases 

Pregnancy  and  neonatal  care 

Nervous  system  diseases  ......_„...„. 

Eye  diseases _ 

Trauma  and  poisoning 

Major  signs,  symptoms  and  findings 

Endocrine,  nutritional  and  metabolic  dis- 


Low  Level  CKnic 
Low  Level  Clinic 
Low  Level  Clinic 
Low  Level  Clinic 
Low  Level  Clinic 
Mid  Level  Clinic 
Mid  Level  Clinic 
Mid  Level  Clinic 
Mid  Level  Clinic 
Mid  Level  Clinic 
Mid  Level  Clinic 
Mid  Level  Clinic 
Mid  Level  Clinic 


Visits Immunologic  and  hematologic  diseases 

Visits Malignancy _. 

Visits Psydiiatric  disorders  

Visits . Infectious  disease 

Visits _. — Unknown  cause  of  mortality 

Visits  WeH  care  and  administrative 

Visits Skin  and  tmast  diseases 


Visits 

Visits  

Visits  ...... 

Visits  

Visits  

Visits 


Muscukskelelal  diseases 

Ear,  nose,  mouth  and  throat  diseases 

Respiratory  system  diseases  

Cardk)vascular  system  diseases .._.. 

Digestive  system  diseases 

Kidney,  unnary  tract  and  male  genital  dis- 


S 
S 

s 
s 
s 

8 

s 

X 
X 
X 
X 
V 
X 
X, 
X 
X 
X 
V 
V 
V 
V 
V 
V 
V 
V 

V 
V 
V 
V 
V 
V 
V 

V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 


30.54 
0.78 
1.96 
5.06 
1.59 
6.34 
7.96 
4.07 
2.48 
1.85 
^81 
4.48 
5.83 
0.69 
1.65 
^44 

a9i 

1.15 

3.54 

2.30 
3.41 
7.98 

17.26 
^04 
1.78 
3.78 
4.22 
5.26 
9.28 
15.83 
4.80 
0.13 
0.20 
0.39 
0.65 
7.44 
0.07 
1.78 
1.16 
1.46 
0.86 
1.06 
0.83 
0.87 
0.81 
0.80 
a86 
0.98 
0.91 

0.93 
1.33 
0.98 
0.98 
1.06 
1.52 
0.87 

1.09 
0.72 
1.09 
1.02 
U1 
1.06 
0.98 
0.98 
0.94 
0.93 
1.00 
1.00 
1.04 


$1,547.45 

$39.52 

$89.31 

$256.39 

$80.56 

$321.24 

$403.33 

$206.22 

$125.66 

$83.74 

$142.38 

$227.00 

$296.40 

$34.96 

$83.60 

$123jB3 

$46.11 

S68.27 

$179.37 

$116.54 
$172.78 
$404.34 

$874.56 

$103.37 

$90.19 

$191.53 

$213.83 

$266.52 

$470.21 

$802.10 

$243.21 

$8.59 

$10.13 

$19.76 

$32.94 

$376.98 

$3.55 

$90.19 

$68.78 

$73.98 

$43.07 

$53.71 

$42.06 

$44.08 

$41.04 

$40.54 

$43.07 

$49.66 

S46.11 

$47.12 
$67.39 
$49.66 
$49.66 
$63.71 
$77.02 
$44.06 

$55.23 

$36.48 
$55.23 
$51.68 
$86.38 
$53.71 
$49.66 
$49.66 
$47.63 
$47.12 
$50.67 
$50.67 
$52.70 


$862.02 

$22.37 

$67.63 

$178.28 

$47.91 

$206.11 

$258.09 

$113.23 

$72.09 

$64.24 

$86.56 

$133.23 

$168.71 

$19.44 

$64.69 

$78.16 

$2554 

$33.22 

$88.82 

$62.48 

$76.84 
$160.01 

$419.46 

$61.47 

$61.53 

$116.84 

$127^2 

$145.77 

$2^.04 

$562.06 

$144.19 

$3.62 

$6.78 

$11.75 

$20.34 

$144.87 

$2.48 

$41.47 

$25.65 

$42>«8 

$T1.98 

$12.66 

$8.27 

$8.49 

$8.04 

$8.59 

$8.61 

$10.40 

$8.27 

S9.42 
$14.46 
$10.17 
$10.62 
$14.24 
$21.58 

$9.04 

$11.30 

$8.14 

$14.01 

$11.53 

$20.79 

$12.66 

S8.83 

$8.83 

$8.53 

$8.42 

$10.13 

$10.13 

$10.54 


$308.48 
$7.80 
$18.86 
$61.28 
$16.11 
$84.26 
$80.67 
$41.24 
$25.13 
$18.75 
$28.48 
$45.40 
SUM 
$6.88 
$16.72 
$24,73 
$8.22 
$11.86 

$35.87 

$23.31 
$34.56 

$80.87 

$174.81 

$20.67 

$18.04 

$38.31 

$42.77 

$63.30 

$94.04 

$160.42 

$48.64 

$1.32 

$2.03 

$3.85 

$6.58 

$75.40 

$0.71 

$18.04 

$11.78 

$14.80 

$8.61 

$10.74 

$8.41 

$8.82 

$8.21 

$8.11 

$8.61 

$8.83 

$8.22 

$8.42 
$13.48 

$8.83 

$8.83 
$10.74 
$15.40 

$8.82 

$11.05 

$7.30 

$11.06 

$10.34 

$13.28 

$10.74 

$8.83 

$8.83 

$8.53 

$8.42 

$10.13 

$10.13 

$10.54 


'•APCt 
'♦APCt 


by  an  atari*  have  ■nomaloui  waightt.  R«tar  to  (he  PraamMe  tor  difcunlon. 

by  a  piua  «lgn  («)  MtoM  ilw  madian  coat  of  al  cWrna  in  canMnad  tovala  of  tw  mix: 
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ADDENDUM  A.— UST  Of  PROPOSED  HOSPITAL  OUTPATIENT  AMBULATORY  PAYMENT  CLASSES  WITH  STATUS  INDICATORS,  RELATIVE 

Weights,  Payment  Rates,  and  Coinsurance  Amounts— Continued 


APC'» 


Group  title 


Status 


Payment 
rale 

Nattonal 

Minimum 

(M 

unadjuaM 

unadjusted 

oomsuranoo 

comsuranoe 

M» 

$53.71 

$ia74 

$10.74 

1.22 

$61.82 

$1236 

$1238 

liM 

$62.70 

St034 

$1034 

0.87 

$4438 

$832 

$832 

liM 

$63.71 

$1036 

$ia74 

1.13 

$6736 

$11.46 

$11.45 

liX) 

$50.67 

$iai3 

$iai3 

^M 

$62.70 

$1034 

$1034 

0J3 

$42.06 

$8.41 

$8^1 

^M 

$6633 

sum 

$1136 

1J06 

$63.71 

$ia74 

$t0.74 

1.31 

$8638 

$20.79 

$1338 

IjOS 

$63.71 

$1238 

$V).74 

1J8 

$8533 

$1831 

$17.18 

137 

$68.42 

$1537 

$1338 

1J1 

$66.38 

$14.92 

$1S3i 

133 

$67.38 

$13.79 

$1^48 

1.43 

$72.46 

$1537 

$14.40 

150 

$76.00 

$16.06 

$1530 

130 

$6637 

$1431 

$13.17 

1.43 

$72.46 

$14.48 

$14.48 

131 

$81.71 

$22.15 

$1834 

130 

$76.00 

$16.72 

$1630 

131 

$8638 

$13.79 

S133B 

138 

$86.63 

$22.15 

$17.13 

138 

$86.77 

S28.1S 

$18.15 

1.41 

$71.44 

$15.14 

$1438 

136 

$83.60 

$1838 

$16.72 

138 

$6633 

$1^4^ 

$1135 

137 

$7835 

$2132 

$1531 

1.76 

$89.18 

$18.66 

$1734 

131 

S8638 

$20.78 

$1338 

3.17 

$180.62 

S80.00 

$32.12 

1.17 

SS036 

$2931 

$1136 

438 

$21637 

$08.83 

$4137 

3.11 

$15738 

$8336 

$3132 

132 

$61.68 

$22.83 

$1034 

a74 

$3730 

$21.47 

$730 

232 

$127.09 

$8638 

$2534 

032 

S2635 

$8.48 

$637 

304 

$154.04 

$61.88 

$3031 

a74 

$3730 

$1336 

$730 

1.48 

$74.99 

$22.15 

$1530 

437 

$20632 

$10831 

$4134 

031 

$41.04 

$16.85 

$831 

1.46 

$73.98 

$82.83 

$1430 

036 

$17.73 

$1532 

$335 

1.06 

$63.71 

$1236 

$10.74 

1.17 

$6938 

$1831 

$1136 

1.17 

$5938 

$18.89 

$1136 

1.11 

$5634 

$17.63 

$1135 

1.15 

$6837 

$1831 

$11.65 

134 

$62.83 

$1939 

$1237 

130 

$65.87 

$21.02 

$13.17 

1.43 

$7^46 

$24.41 

$14.48 

1.41 

$71.44 

$23.73 

$1438 

1.44 

$72.96 

$24.18 

$1438 

131 

$8638 

$22.83 

$1338 

130 

$80.80 

$20.79 

$1316 

138 

$6436 

$2Z15 

$12.87 

^02 

$10236 

$37.97 

$20.47 

130 

$7630 

$24.63 

$1530 

1.43 

$72.46 

$25.78 

$1448 

132 

$77.02 

$26.44 

$15.40 

138 

$5533 

$14.01 

$11.05 

134 

$62.83 

$2037 

$1237 

131 

$66.38 

$20.79 

$1338 

136 

$63.71 

$1^66 

$10.74 

138 

$85.77 

$3430 

$18.15 

81366 
•81367 

81363 
•81368 
•81372 
•81378 

91382 

•91386 
91388 

4^91391 
91397 

4-91388 

f 81511 
91518 
91524 
91531 
91533 
91536 
91541 
91553 

91656 
91557 
91563 
91568 
91572 
91578 
91582 

91586 

91588 

91591 

91597 

■f  91 599 

919 

920 

•921 

926 

928 

930 

931 

932 

936 

940 

941 

942 

947 

948 

949 

950 

+95111 

95118 

95124 

95131 

95133 

95136 

95141 

95^53 

95156 
95157 
95163 
95168 
95172 
96178 
85182 

85186 
95186 
95191 
95197 
+95199 
+95311 
95318 


Mid  Level 
Mid  Level 
Mid  Level 
Mid  Level 
Mid  Level 
Mid  Level 
Mid  Level 


Clinic 
Clink: 
CHnk: 
Clinic 
Clinic 
Clinic 
Clinic 


Visits 
Visits 
Visits 
Visits 
Visits 
Visits 
VisKs 


Female  genital  system  diseases 
Pregnancy  and  neonatal  care  ... 

Nervous  system  diseases 

Eye  diseases — ~~ 

Trauma  artd  poisonirfg 

Major  signs,  symptoms  and  lindhigs 
Endocrine,  nutrtkmal  and 


metabolc  die- 


Mid  Level  CNnk:  Visits  . 
MU  Level  Oinc  Visits  . 
Mid  Level  Clinc  Visits  .. 
Mid  Level  CNnk:  Visits  .. 
Mid  Level  Clink:  Visits  .. 
High  Level  CMc  Visits 
High  Level  CNnk:  Visits  . 
>«gh  Level  CNrac  Vista  . 
High  Level  CNnk:  Visits  . 
High  Level  CNnk:  Visits  . 
High  Level  CNnc  Vieitt  . 
High  Level  CNnk:  Visits  . 
High  Level  CNnk:  Visits  . 


High  Level  CNnk: 
High  Level  CHnc 
High  Level  CNnc 
High  Level  CNnc 
High  Level  CNnk; 
High  Level  CNnc 
High  Level  CNnk: 


Visits 

Visits  , 

Visits  . 

Visits. 

Visitt 

Visits. 

Visits. 


Immunotogc  and  hemaMoglc 

UaNgnancy 

Psychiatric  disofdors  - 

Infectious  dieoaso 

Unknown  cauae  of  mortaNiy  _. 
WeN  care  and  administrative  « 

SMn  and  breast  disaasoe 

MuacukMkeletal  diseases 

Ear,  nose,  mouth  and  throat 
Respiratory  system  diseases 
Caidtovascular  system 

Digestive  system  dieeaaBS 

Kidney,  urinary  tract  and  male  genital 
eases. 

Female  genital  system  diseases 

Pregnancy  and  neoruttal  care 

Nervous  system  diseases  

Eye  diseases 

Trauma  and  poisoning 

Major  signs,  symptoms  and  firKfinga  ... 
Endocrine,  nutritkjnal  and  metabolic 


dia- 


dia- 


High  Level  CNnk:  Vislft  ...... 

High  Level  CNnic  Vieits 

High  Level  Clinc  Visits 

High  Level  Clinc  Visits 

High  Level  Clinc  Visits 

Electroconvulsive  Therapy 

BnleedlMCk  and  other  Trainmg 

Diat)etes  Educatk>n  

Dialysis  for  other  than  ESRD  patients 

Alimentary  Tests _ 

Minor  Eye  Examkialkxts 

Level  I  Eye  Tests 

Level  II  Eye  Tests 

Fitting  of  Viskxi  AkJs 

Otorhlnolaryngotogic  Functkxi  Tests  ... 

Level  I  Audkxnetry 

Level  II  Audiometry 

Resuscitatk>n  and  Catdnverskm 

Cardiac  RehabNitaton  

Cardkivascular  Stress  Test  .„ 

Electrocardk)gram  (ECG) 

Low  Level  ER  Visits  

Low  Level  ER  Visits  ». 

Low  Level  ER  Visits  „.. 

Low  Level  ER  Visits  ~ 

Low  Level  ER  Visits  ~ 

Low  Level  ER  Visits  

Low  Level  ER  Visits 

Low  Level  ER  Visits 


Immunotogc  ar«d  hematotogic  dJseasos 

MaNgnancy 

Psycfiiatric  dnorders  .........»..«.».._.».». 

Infectkxis  disease 

Unknown  cause  of  mortality 


Low  Level 
Low  Level 
Low  Level 
Low  Level 
Low  Level 
Low  Level 
Low  Level 

Low  Level 
Low  Level 
Low  Level 
Low  Level 
Low  Level 
Mkj  Level 
MM  Level 


ER  Visits 
ER  Visits 
ERVisks 
ERViskS 
ERVistts 
ERViskS 
ER  Visits 

ERViskS 

ERViskS 

ERViskS 

ERViskS 

ERViskS 

ERViskS  . 

ERViskS  . 


Wen  care  and  administrative , 

Skin  and  breast  diseases 

MusculosKeietal  diseases 

Ear,  nose,  mouth  and  itiroat  diseases 

Respiratory  system  diseases  

Cardiovascular  system  diseases 

Digestive  system  diseases „ 

KUney,  urinary  tract  and  male  genkal  dis- 


Female  genkal  system  diseases 

Pregnancy  and  neonatal  cars — .. 

Nenrous  system  diseases  

Eye  diseases 

Trauma  and  poisonkig „ 

Major  signs,  symptoms  and  fkxlkigs  .... 
Endocrine,  nutrkkxial  and  metaboNc 


dis- 


Immunotogic  and  hematotogic  diseases 

Malignancy 

Psychiatric  Disorders 

Infectkxis  disease 

Unknown  cause  of  mortaNty 

Well  care  and  administrative  .- 

Skin  and  breast  diseases — 


V 
V 
V 
V 
V 
V 
V 

V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 

V 
V 

kv 

V 
V 
V 
V 

V 
V 
V 
V 
V 
8 
8 
8 
8 
X 
X 
X 
X 
X 
X 
X 
X 
8 
X 
X 
X 
V 
V 
V 
V 
V 
V 
V 
V 

V 
V 
V 
V 
V 
V 
V 

V 
V 
V 
V 
V 
V 
V 


'•APC» 
»+APC« 


by  an  asterisit  have 
by  a  plus  sign  {*\ 
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Addendum  A.— List  of  Proposed  hospital  Outpatient  Ambulatory  Payment  Classes  With  Status  Indicators,  Relative 

Weights,  Payment  Rates,  and  Coinsurance  Amounts— Continued 


APC'* 


Group  title 


Status 
indicator 


Relative 
weigtit 


Payment 
rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


95324 
95331 
95333 
95336 
95341 
95353 

95356 
95357 
95363 
95368 
95372 
95378 
95382 

95386 
95388 
95391 
95397 
•^95399 
+95511 
95518 
95524 
95531 
95533 
95536 
95541 
95553 

95556 
95557 
95563 
95566 
95572 
95578 
95582 

95586 
95588 
95591 
95597 
+95599 

sfOO 

957 
958 
960 

966 

967 
968 
969 
971 
972 
973 
976 
977 
978 
979 
980 
•981 
•982 
987 

988 


990 
997 
999 


Mid  Level  ER  Visits Musculoskeletal  diseases 

Mid  Level  ER  Visits » Ear,  nose,  mouth  and  ttiroat  diseases 

Mid  Level  ER  Visits Respiratory  system  diseases  

Mid  Level  ER  Visits Cardiovascular  system  diseases 

Mid  Level  ER  Visits Digestive  system  diseases 

Mid  Level  ER  Visits Kidney,  unnary  tract  and  male  genital  dis- 
eases. 

Mid  Level  ER  Visits «.™ Female  genital  system  diseases 

Mid  Level  ER  Visits Pregnancy  and  neonatal  care  

Mid  Level  ER  Visits Nervous  system  diseases  

Mid  Level  ER  Visits ~ ~ Eye  diseases 

Mid  Level  ER  Visits » Trauma  and  poisoning 

Mid  Level  ER  Visits , Major  signs,  symptoms  and  findings 

Mid  Level  ER  Visits Endocnne,  nutritional  and  metabolic  dis- 


Mid  Level  ER  Visits  .. 
Mid  Level  ER  Visits  .. 
Mid  Level  ER  Visits  .. 
Mid  Level  ER  Visits  .. 
Mid  Level  ER  Visits  ., 
High  Level  ER  Visits  . 
High  Level  ER  Visits  . 
High  Level  ER  Visits  . 
High  Level  ER  Visits . 
High  Level  ER  Visits  . 
High  Level  ER  Visits  . 
High  Level  ER  Visits . 
High  Level  ER  Visits  . 


High  Level 
High  Level 
High  Level 
High  Level 
High  Level 
High  Level 
High  Level 


ER  Visits . 
ER  Visits . 
ER  Visits. 
ER  Visits. 
ER  Visits . 
ER  Visits  . 
ER  Visits . 


High  Level  ER  Visits 

High  Level  ER  Visits 

High  Level  ER  Visits 

High  Level  ER  Visits 

High  Level  ER  Visits 

Continuous  ECG  and  Blood  Pressure  Mon- 
itoring. 

Echocardiography 

Diagnostc  Cardiac  Catheienzation 

Cardiac  Electrophysiologic  Tests/Proce- 
dures. 

Electronic  Analysis  of  Pacemakers/other 
Devices. 

Non-Invasive  Vascular  Studies  

Vascular  Ultrasound  „ 

Hypert)anc  Oxygen „ 

Level  I  Pulmonary  Tests . 

Level  II  Pulmonary  Tests „ 

Level  III  Pulmonary  Tests 

Pulnxjnary  Therapy 

Allergy  Tests 

Allergy  Injections  

Extended  EEG  Studies  and  Sleep  Studies 

Electroencephalogram 

Level  I  Nerve  and  Muscle  Tests  

Level  II  Nerve  and  Muscle  Tests  

Subcutaneous  or  Intramuscular  Chemo- 
therapy. 

ChenxXherapy  except  by  Extended  Infu- 
sion. 

Chemotherapy  by  Extended  Infuskm 

Photochenfx>therapy 

Manipulation  Therapy 

Therapeutic  Phlebotomy 


Immunologic  and  hematok)gk:  diseases  

Malignancy 

Psychiatnc  Disorders 

Infectkxjs  disease 

Unknown  cause  of  mortality 

Well  care  and  administrative 

Skin  and  breast  diseases 

Muscuk>skeletal  diseases 

Ear,  nose,  mouth  and  throat  diseases 

Respiratory  system  diseases  

Cardiovascular  system  diseases 

Digestive  system  diseases 

Kidney,  urinary  tract  and  male  genital  dis- 
eases. 

Female  genital  system  diseases 

Pregnancy  and  neonatal  care 

Nervous  system  diseases  

Eye  diseases 

Trauma  and  poisoning .-. 

Major  signs,  symptoms  and  findings 

Endocnne,  nutritional  and  metabolic  dis- 
eases. 

lmmunok)gic  and  hematologk;  diseases 

Malignancy 

f^ychiatnc  Disorders „. 

Infectious  disease 

Unknown  cause  of  nwrtality 


1.78 
1.81 
1.91 
2.02 
2.02 
2.06 

2.04 
2.06 
2.00 
1.6d 
2.02 
3.07 
2.30 

2.39 
2.15 
2.00 
1.98 
1.31 
1.06 
2.61 
2.44 
2.56 
3.19 
3.17 
2.89 
2.89 

2.73 
2.93 
3.04 
2.31 
2.74 
6.85 
3.28 

3.70 
3.67 
3.48 
2.81 
1.31 
1.11 

2.83 

26.11 
4.24 

0.39 

1.70 
2.37 
2.65 
0.78 
1.02 
1.89 
0.44 
0.63 
0.31 
10.17 
2.15 
1.46 
1.39 
0.65 

4.15 

1.72 
0.43 
0.69 
0.43 


S90.19 

$91.71 

S96.78 

$102.35 

$102.35 

$104.38 

$103.37 
$104.38 
$101.34 
$85.63 
$102.35 
$155.56 
S1 16.54 

$121.10 
$108.94 
$101.34 
$100.33 
$66.38 
$53.71 
$132.25 
$123.63 
$129.71 
$161.64 
$160.62 
$146.43 
$146.43 

$138.33 
$148.46 
$154.04 
$117.05 
$138.83 
$347.09 
$166.20 

$187.48 
$185.96 
$176.33 
$142.38 
$66.38 
$56.24 

$143.39 

$1,322.98 

$214.84 

$19.76 

$86.14 

$120.09 

$134.27 

$39.52 

$51.68 

$95.77 

$22.29 

$31.92 

$15.71 

$515.31 

$106.94 

$73.98 

$70.43 

$32.94 

$210.28 

$87.15 
$21.79 
$34.96 
$21.79 


$32.32 
$31.64 
$33.67 
$36.16 
$36.61 
$38.19 

$36.61 
$39.78 
$37.29 
$33.00 
S38.87 
$58.76 
$43.62 

$47.01 
$41.13 
$35.93 
$36.61 
$20.79 
$12.66 
$46.56 
$41.36 
$44.07 
$54.69 
$54.69 
$54.69 
$64.69 

$50.85 
$54.92 
$58.08 
$40.00 
$50.17 
$148.48 
S64.64 

$74.35 
$61.70 
$62.38 
$53.34 
$20.79 
$55.82 

$117.07 
$659.47 
$144.41 

$12.43 

$57.40 
$79.55 

$141.70 
$21.47 
$29.38 
$55.82 
$14.92 
$12.66 
$3.39 

$288.83 
$57.86 
$41.81 
$38.87 
$13.33 

$97.52 

$40.68 
$8.14 
$7.23 

$10.85 


$18.04 
$18.34 
$19.36 
$20.47 
$20.47 
$20.88 

$20.67 
$20.88 
$20.27 
$17.13 
$20.47 
$31.11 
$23.31 

$2422 
$21.79 
$20.27 
$20.07 
$13.28 
$10.74 
$26.45 
$24.73 
$25.94 
$32.33 
$32.12 
$29.29 
S29.29 

$27.67 
$29.69 
$30.81 
$23.41 
$27.77 
$69.42 
$33.24 

$37.50 
$37.19 
$35.27 
$28.48 
$13.28 
$11.25 

$28.68 

$264.60 

$42.97 

$3.95 

$17.23 

$24.02 

$26.85 

$7.90 

$10.34 

$19.15 

$4.46 

$6.38 

$3,14 

$103.06 

$21.79 

$14.80 

$14.09 

$6.59 

$42.06 

$17.43 
$4.36 
$6.99 
$4.36 


'  'APCs  precwM  by  an  ■slensk  have  anomakwa  weighb.  Refer  to  the  Preamble  lor  discussion. 

'  +APCs  preceded  by  a  plus  sign  (*)  indicate  ttie  median  cost  o<  all  claims  in  combined  levels  o(  the  MtX  «*as  calculated;  one  rale  is  pM  for  muN^  levels. 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  COOE  AND  RELATED 

Information 

CPTV 
HCPCS2 

HOPD 

Status 

Indicator 

Deacrtplion 

Propoaee 
APC 

Rejatiye 

WBiQjht 

Propoeefl 

payment 

rale 

National 
unadjusted 
coinaufance 

Mifwnum 
unadjuaiad 
coinsurance 

00100 

*-.-^^WO„2OZ0Z000Z0000ZZ0Z0Z220222022Z002Z22ZZ222Z200ZZ0200ZZ2Z2ZZZZZZZZZziz2 

Anesth,  sWn  surgery 



•—"""""— 



00102 

Anesth,  repair  of  cleft  lio __ 

00103 

Anesth,  blepharopiasty  



00104 

Aneslti  for  electroshock .„     „ 

00120 

Anesthesia  for  ear  surgery 





00124 

Anesthesia  for  ear  exam .„.     

00126 

Anesth,  tympanotomy ^..    

•— ~— — "• 

00140 

Anesth,  procedures  on  eye 



„ 

00142 

Anesthesia  for  lens  surgery . 

00144 

Anesth,  corneal  transplant .„    ... 

00145 

Anesth,  vitrectomy  



•—"•••——• 

00147 

Anesth,  iridectomy 

00148 

Anesthesia  for  eye  exam 

00160 

Anesth,  nose,  sinus  surgery  

~- - — 

00162 

Ar>esth,  nose,  sinus  surgery . 

00164 

Anesth,  biopsy  of  nose 

00170 

Anesth,  procedure  on  mouth 

00172 

Anesth,  cleft  palate  repair 

^.. 



,. 

00174 

Anesth.  pharyngeal  surgery 

00176 

Anesth,  pharyngeal  surgery 



00190 

Anesth,  facial  bone  surgery „ ,. 



00192 

Anesth,  facial  bone  surgery 

Anestti,  open  head  surgery 

-~ 

00210 

*•>>.>.>.. 

00212 

Anesth,  skull  drainage  

— ..__.„_ — 

00214 

Anesth,  skuH  drainage  

~-~™~— 

00215 

Anesth,  skull  fracture 





00216 
00218 

Anesth,  head  vessel  surgery 

Anesth,  special  head  surgery 



00220 

Anesth,  spinal  fluid  shunt 

— ~- — -~. 

00222 

Anesth,  head  nerve  surgery  , 

—————— 

00300 

Anesth,  skin  surgery,  neck  „ „ ,._ 

00320 

Anesth,  neck  organ  surgery 

..     „_. 

00322 

Anesth,  bnpsy  of  thyroid „ . 

...____.„. 

—-—"—— 

00350 

Anesth,  neck  vessel  surgery ...... . .. 

00352 

Anesth,  neck  vessel  surgery 

00400 

Anesth,  chest  skin  surgery . 

Anesth,  surgery  of  breast 

.."""."—"..."• 

00402 



00404 

Anesth,  surgery  of  breast  „.    

00406 

Anpsth,  surgery  of  breast „..     _..„ „.    „       "" 

00410 

Anesth,  correct  heart  rtiyttim . . 

00420 

Anesth,  skin  surgery,  back  . „  ^ 

—"—-—••• 

00450 

Anesth,  surgery  of  shoulder .„ 

00452 

Anesth,  surgery  of  shouMer „ 

00454 
00470 

Anesth,  cdlarbone  bnpsy 

Anesth,  removal  of  rib .. 



.«..„____„, 

00472 

Anesth,  chest  wall  repair  ; 

'  ■'; 

00474 

Anesth,  surgery  of  rib(s)  

— . 

00500 

Anesth,  esophageal  surgery 

00520 

Anesth,  chest  procedure .-. 

• 

00522 

Anesth,  chest  lining  bkjpsy 

—*—""••"— 

00524 

Anesth,  chest  drainage ..... 

00528 

Anesth,  chest  partition  view 

— — — 

00530 

Anesth,  pacemaker  insertioo 

00532 

Anesth.  vascular  access _ 

00534 

Anesth,  cardwverter/defib . 

00540 

Anesth,  chest  surgery 



00542 

Anesth,  release  of  lung .. 

00544 

Anesth,  chest  lining  removal . . 

00546 

Anesth,  lung.chest  wall  surg ; 

00548 

Anesth,  trachea,bronchi  surg 

00560 

Anesth,  open  heart  surgery _■.   .._ 

00562 

Anesth,  open  heart  surgery „. , . 

00580 

Anesth,heart/lung  transplant „ 

"————• 

00600 

Anesth,  spine,  cord  surgery 

00604 

Anesth,  surgery  of  vertebra -. 

00620 
00622 

Anesth,  spine,  cord  surgery ■_„ 

Anesth,  removal  of  nerves .    „„.  .. 

00630 

Anesth.  spine,  coed  surgery 

::"-":: 

00632 

Anesth,  removal  of  nerves . 

00634 

Anesth  for  chemonucleolysis .. .. 

00670 

Anesth,  spine,  cord  surgery 

00700 

Anesth,  abdominal  waM  surg 

00702 

Anestti,  tor  Nver  biopsy „ 

00730 

Anesth,  abdominal  wal  surg . 

00740 

Anesth.  gi  visualizatxxi __ | 

'  CRT  codes  and  descriptians  only  are  eopyrigt*  19»7  American ... 
*  Copyrigm  19B4  American  Dental  AsaocMon.  Al  rtBM*  reaerved. 


Madfcal  *iiocia<ion.  Al  Righti  Raaerxd.  Applicable  FARSPFARS  A»»». 
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Addendum  B.— Proposed  hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


CPTV 
HCPCS2 

HOPD 

status 

indicatof 

oof 50 

n 

00752 

N 

00754 

n 

00756 

n 

00770 

N 

00790 

n 

00792 

C 

00794 

C 

00796 

C 

00800 

N 

00802 

C 

00810 

N 

00820 

N 

00830 

N 

00832 

N 

00840 

N 

00842 

N 

00844 

C 

00846 

C 

00848 

C 

00850 

C 

00855 

C 

00867 

C 

00860 

N 

00862 

N 

00864 

C 

00865 

C 

00866 

C 

00868 

C 

00870 

N 

00872 

N 

00873 

N 

00880 

N 

00882 

C 

00884 

C 

00900 

N 

00902 

N 

00904 

C 

00906 

N 

00908 

C 

00910 

N 

00912 

N 

00914 

N 

00916 

N 

00918 

N 

00920 

N 

00922 

N 

00924 

N 

00926 

N 

00928 

C 

00930 

N 

00932 

C 

00934 

C 

00936 

C 

00938 

N 

00940 

N 

00942 

N 

00944 

C 

00946 

N 

00948 

N 

00950 

N 

00952 

N 

00955 

C 

01000 

N 

01110 

N 

01120 

N 

-01130 

N 

01140 

C 

01150 

C 

01160 

N 

01170 

N 

01180 

N 

01190 

C 

01200 

N 

01202 

N 

Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Anesth,  repair  of  hernia 

Anesth,  repair  of  hernia 

Anesth,  repair  of  hernia 

Anesth,  repair  of  hernia 

Anesth,  blood  vessel  repair  .... 
Anesth,  surg  upper  atxlomen  , 

Anesth,  part  liver  removal 

Anesth,  pancreas  renxwal 

Anesth,  for  liver  transplant 

Anesth,  abdominal  wall  surg  ... 

Anesth,  fat  layer  removal 

Anesth,  intestine  endoscopy ... 
Anesth,  abdominal  wall  surg  ... 

Anesth,  repair  of  hernia 

Anesth,  repair  of  hernia 

Anesth,  surg  lower  abdomen  .. 

Anesth,  amniocentesis 

Anesth,  pelvis  surgery  

Anesth,  hysterectomy  

Anesth,  pelvic  organ  surg 

Anesth,  cesarean  section  

Anesth,  hysterectomy  

Analgesia,  labor  &  c-section  ... 
Anesth,  surgery  of  abdomen  .. 

Anesth,  kidney,  ureter  surg 

Anesth,  removal  of  bladder 

Anesth,  removal  of  prostate  .... 

Anesth,  removal  or  adrenal 

Anesth,  Kidney  transplant  

Anesth,  bladder  stone  surg 

Anesth.kidney  stone  destruct .. 
Anesth.kidney  stone  destruct .. 
Anesth,  atxjomen  vessel  surg 

Anesth,  major  vein  ligation  

Anesth,  major  vein  revision  .... 

Anesth,  perineal  procedure 

Anesth,  anorectal  surgery 

Anesth,  perineal  surgery 

Anesth,  removal  of  vulva  

Anesth,  removal  of  prostate .... 

Anesth,  bladder  surgery 

Anesth,  bladder  tumor  surg  .... 
Anesth,  removal  of  prx>state  .... 

Anesth,  bleeding  control  

Anesth.  stone  removal 

Anesth,  genitalia  surgery  

Anesth,  sperm  duct  surgery  .... 

Anesth,  testis  expkxatkjn 

Anesth,  removal  of  testis 

Anesth,  removal  of  testis 

Anesth,  testis  suspension 

Anesth,  amputation  of  penis  ... 
Anesth,  penis,  nodes  renxwal 
Anesth,  penis,  nodes  removal 

Anesth,  insert  penis  device 

Anesth,  vaginal  procedures  .... 

Anesth,  surgery  on  vagina 

Anesth,  vaginal  hysterectomy  . 

Anesth,  vaginal  delivery 

Anesth,  repair  of  cervix 

Anesth,  vaginal  endoscopy 

Anesth,  uterine  endoscopy 

Analgesia,  vaginal  delivery  ..... 

Anesth,  skin  surgery,  pelvis 

Anesth,  skin  surgery,  pelvis 

Anesth,  pelvis  surgery  

Anesth,  body  cast  procedure  .. 
Anesth,  amputatnn  at  pelvis  .. 
Anesth,  pelvic  tumor  surgery  .. 

Anesth,  pelvis  procedure  

Anesth,  pelvis  surgery  

Anesth,  pelvis  nen/e  removal  . 
Anesth,  pelvis  nerve  removal  . 

Anesth,  hip  joint  procedure 

Anesth,  arthroscopy  of  hip 


■.■>■■.>■...•■•.      ^•■•..•.H.......... 


'  CPT  codas  and  detcripltera  only  are  copyrigM  1997  Afn«>k»n  Medical  Assodatkm.  Al  Rights  Reserved.  AppNct^ 
'Copyright  1994  American  OeiTlal  Assodalion.  Al  rights  reserved. 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

INFORMATION— Continued 


CPTV 
HCPCS* 


HOPD 

Status 

Indicator 


Descrtpdon 


Proposed 
APC 


Relative 


Proposed 
payraem 


National 
unadjusted 

coinsurance 


Minimum 

unadjustsd 
coinsurartce 


01210 
01212 
01214 
01220 
01230 
01232 
01234 
01240 
01250 
01260 
01270 
01272 
01274 
01300 
01320 
01340 
01360 
01380 
01382 
01390 
01392 
01400 
01402 
01404 
01420 
01430 
01432 
01440 
01442 
01444 
01460 
01462 
01464 
01470 
01472 
01474 
01480 
01482 
01484 
01486 
01490 
01500 
01502 
01520 
01522 
01600 
01610 
01620 
01622 
01630 
01632 
01634 
01636 
01638 
01650 
01652 
01654 
01656 
01670 
01680 
01682 
01700 
01710 
01712 
01714 
01716 
01730 
01732 
01740 
01742 
01744 
01756 
01758 
01760 
01770 


N 
C 
C 
N 
N 
C 
C 
N 
N 
N 
N 
C 
C 
N 
N 
N 
N 
N 
N 
N 
N 
N 
C 
C 
N 
N 
N 
N 
C 
C 
N 
N 
N 
N 
N 
N 
N 
N 
N 
C 
N 
N 
C 
N 
N 
N 
N 
N 
N 
N 
C 
C 
C 
C 
N 
C 
C 
C 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
C 
N 
N 
N 


Ar>esth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Atteslh, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth, 
Anesth. 
Anesth, 
Anesth, 
Anesth, 
Anesth, 


hip  joint  surgery .,, 

hip  disarticuMion 

replacement  of  hip 

procedure  on  femur  .„ 
surgery  of  femur  ....... 

amputation  of  femur  ... 

radkal  femur  surg 

upper  leg  skin  surg 

upper  leg  surgery  

upper  leg  veins  surg  .. 
thigh  arteries  surg  — 

femoral  artery  surg 

femoral  embolectomy 

skin  surgery,  knee 

knee  area  surgery  

knee  area  procedure  . 

knee  area  surgery  

knee  joint  procedure .. 

knee  arthroscopy 

knee  area  prooBdure  . 

knee  area  surgery  . 

knee  joint  surgery 

replacement  of  knee .. 
amputation  at  knee  .... 

knee  joint  casting 

knee  veins  surgery  — 

knee  vessel  surg  

knee  arteries  surg  — 

knee  artery  surg  _. 

knee  artery  repair  — 
kMfer  leg  skin  surg  .„. 
kjwer  leg  procedure ... 
anMe  arthroscopy  . — 
kjwer  leg  surgery  — 
achilles  tendon  surg  .. 

k}wer  leg  surgery 

kMrer  leg  bone  surg  ... 
radical  tog  surgery  — 

tower  tog  reviston 

ankto  replacement 

tower  leg  casting 

tog  arteries  surg . 


towerleg  embolectomy . 
k}wer  leg  vein  surg  — 

tower  leg  vein  surg 

shoulder  skin  surg 

surgery  of  shouUer 

shoulder  procedure 

shoulder  arthroscopy  ... 

surgery  of  shoulder 

surgery  of  shoulder 

shoulder  joint  amput .... 

forequarter  amput 

shoulder  replacement .. 
shoulder  artery  surg  .... 
shoulder  vessel  surg  .. 
shoulder  vessel  surg  .. 
arm-leg  vessel  surg  — 

stwuUer  vein  surg 

shoulder  casting  

aiiplarw  cast 


et»w  area  skin  surg 

ebow  area  surgery — 

upperann  tendon  surg  ....... 

upperann  tendon  surg 

bteeps  tendon  repair _.. 

uppenum  pncedure  ....._.. 

ebow  arthroeoopy 

upper  arm  surgery 

humerus  surgery 

humerus  rspoir 

radical  humerus  surg , 

humeral  lesion  surg _.. 

etoow  replacement _... 

upperarm  artery  suig 


'  Ctn- oodw  wri  dSMViptana  oriiy  n  GopyiigM  19B7  Anwrtcan  Madlcil  AsaocMoiL  Al  RV*  RM«vad.  ApptcAla  FAIISm^ 
iCopyiigM  1S04  AmaricMi  OanM  AsaocMlan.  Al  rigfik  raawved. 
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CPTV 
HCPCS* 


HOPD 
status 

Indicator 


Descfiption 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


01772 
01780 
01782 
01784 
01800 
01810 
01820 
01830 
01832 
01840 
01842 
01844 
01850 
01852 
01860 
01900 
01902 
01904 
01906 
01908 
01910 
01912 
01914 
01916 
01918 
01920 
01921 
01922 
01990 
01995 
01996 
01999 
10040 
10060 
10061 
10080 
10081 
10120 
10121 
10140 
10160 
10180 
11000 
11001 
11010 
11011 
11012 
11040 
11041 
11042 
11043 
11044 
11056 
11066 
11067 
11100 
11101 
11200 
11201 
11300 
11301 
11302 
11303 
11305 
11306 
11307 
11308 
11310 
11311 
11312 
11313 
11400 
11401 
11402 
11403 


Anesth,  upperarm  embolectomy 

Anesth,  upper  arm  vein  surg  

Anesth,  upperarm  vein  repair  .... 

Anesth,  av  fistula  repair , 

Anesth.  lower  arm  skin  surg 

Anesth,  lower  arm  surgery , 

Anesth,  lower  arm  procedure  ..... 

Anesth,  lower  arm  surgery , 

Anesth,  wrist  replacement  , 

Anesth,  lowerarm  artery  surg  ...., 
Anesth,  lowerarm  emtMlectomy  , 
Anesth,  vascular  shunt  surg  ....... 

Anesth,  lower  arm  vein  surg 

Anesth,  lowerarm  vein  repair 

Anesth,  lower  arm  casting  

Anesth,  uterus/tube  Inject  

Anesth,  burr  holes,  skull 

Anesth,  skull  x-ray  Inject 

Anesth,  lumbar  myelography 

Anesth,  cervical  myelography 

Anesth,  skull  myelography 

Anesth,  lumbar  discography  

Anesth,  cervical  discography 

Anesth,  head  arteriogram  

Anesth,  limb  arteriogram 

Anesth,  cathetenze  heart 

Anesth,  vessel  surgery  

Anesth,  cat  or  MRI  scan 

Support  for  organ  donor  

Regional  anesthesia,  limb 

Manage  dally  drug  therapy 

Unlisted  anesth  procedure 

Acne  surgery  of  skin  at>scess 

Drainage  of  skin  abscess  

Drainage  of  skin  abscess  

Drainage  of  pilonidal  cyst  

Drainage  of  pllonklal  cyst  „ 

Renrxjve  foreign  body 

Remove  foreign  body 

Drainage  of  hematoma/flukl 

Puncture  drainage  ol  lesion 

Complex  drainage,  wound 

Debride  infected  skin  „ 

Debride  infect  skin  add 

Debride  skin,  fx 

Debride  skin/muscle,  fx 

Debride  skin/muscle/bone,  fx 

Debride  skin  partial 

Debride  skin  fuH  

Debride  skin/tissue 

Debride  tissue/musde  . '. 

Debride  tissue/musde^one 

Trim  skin  leskxi „ 

Trim  2  to  4  skin  lesions  

Trim  over  4  skin  lesnns 

Bkx>sy  of  skin  tesnn 

Biopsy,  each  added  lesion 

Removal  of  skin  tags 

Removal  of  added  skin  tags 

Shave  skin  leskxi 

Shave  skin  leson  ..... 

Shave  skin  leskxi . 

Shave  akin  lesion 

Shave  skin  lesion 

Shave  skin  leskxi 

Shave  skin  lesion 

Shave  skin  lesion 

Shave  skin  lesion 

Shave  skin  leskxi _ : 

Shave  skin  leskxi 

Shave  skin  lesion 

Removal  of  sWn  loeion 

Renxival  of  sUn  lesion 

Removal  of  skin  lesion 

Renvjval  of  skin  leskxi 


131 
131 
131 
131 
131 
131 
163 
131 
131 
131 
151 
151 
163 
163 
163 
151 
151 
151 
162 
162 
151 
151 
151 
161 
161 
151 
151 
151 
151 
151 
151 
151 
151 
151 
151 
151 
151 
151 
151 
161 
161 
161 
161 


1.94 
1.94 
1.94 
1.94 
1.94 
1.94 
10.69 
1.94 
1.94 
1.94 
1.74 
1.74 
10.69 
10.69 
10.69 
1.74 
1.74 
1.74 
5.67 
5.67 
1.74 
1.74 
1.74 
3.50 
3.50 
1.74 
1.74 
1.74 
1.74 
1.74 
1.74 
1.74 
1.74 
1.74 
1.74 
1.74 
1.74 
1.74 
1.74 
3.50 
3J0 
3.50 
3.50 


$102.84 

$102.84 

$102.84 

$102.84 

$102.84 

$102.84 

$565.14 

$102.84 

$102.84 

$102.84 

$92.07 

$92.07 

$565.14 

$565.14 

$565.14 

$92.07 

$92.07 

$92.07 

$299.71 

$299.71 

$92.07 

$92.07 

$92.07 

$186.12 

$186.12 

$92.07 

$9Z07 

$92.07 

$92.07 

$92.07 

$92.07 

$82.07 

$92.07 

$92.07 

$92.07 

$92.07 

S92.07 

$92.07 

$8^07 

$186.12 

S186.12 

$185.12 

$186.12 


$36.61 
$36.61 
$36.61 
$36.61 
$36.61 
$36.61 
$264.65 
$36.61 
$36.61 
$36.61 
$35.71 
$35.71 
$264.65 
S264.65 
$264.65 
$35.71 
$35.71 
$35.71 
$125.43 
$125.43 
$35.71 
$35.71 
$35.71 
$75.48 
$75.48 
$35.71 
$35.71 
$35.71 
$35.71 
$35.71 
$35.71 
$36.71 
$35.71 
$35.71 
$35.71 
$35.71 
$35.71 
$35.71 
$35.71 
$75.48 
$75.48 
$75.48 
$75.48 


$20.57 
$20.57 
$20.57 
$20.57 
$20.57 
$20.57 
$113.03 
$20.57 
$20.57 
$20.57 
$18.41 
$18.41 
$113.03 
$113.03 
$113.03 
$1&41 
$18.41 
$18.41 
$59.94 
$69.94 
$18.41 
$18.41 
$18.41 
$37.02 
$37.02 
$18.41 
$1&41 
$18.41 
$18.41 
$18.41 
$18.41 
$18.41 
$18.41 
$18.41 
$18.41 
$18.41 
$18.41 
$18.41 
$18.41 
$37.02 
$37.02 
$37.02 
$37.02 


'CPT 
*CapyrigM1W4 


onty  are  ccpyrigM  1997  Ame(ic«i  M«dical  Assodaion. 
D0ntti  Anoottksn.  Al  rtgMs  rwcrvwt. 


Al  Rights  FtaMTVWl.  AppNcflbie  FARS/DFARS  Apply. 
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Aodendum  B.— Proposed  hospital  Outpatie»4t  department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


CPTV 
HCPCS2 


HOPD 

Status 

Indicator 


11404 

T- 

11406 

T 

11420 

T 

11421 

T 

11422 

T 

11423 

T 

11424 

T 

11426 

T 

11440 

T 

11441 

T 

11442 

T 

11443 

T 

11444 

T 

11446 

T 

11460 

T 

11451 

T 

11462 

T 

11463 

T 

11470 

T 

11471 

T 

11600 

T 

11601 

T 

11602 

T 

11603 

T 

11604 

T 

11606 

T 

11620 

T 

11621 

T 

11622 

T 

11623 

T 

11624 

T 

11626 

T 

11640 

T 

11641 

T 

11642 

T 

11643 

T 

11644 

T 

11646 

T 

11719 

T 

11720 

T 

11721 

T 

11730 

T 

11731 

T 

11732 

T 

11740 

T 

11750 

T 

•  11752 

T 

11755 

T 

11760 

T 

11762 

T 

11765 

T 

11770 

T 

11771 

T 

11772 

T 

11900 

T 

11901 

T 

11920 

T 

11921 

T 

11922 

T 

11950 

T 

11951 

T 

11952 

T 

11954 

T 

11960 

T 

11970 

T 

11971 

T 

11975 

E 

11976 

T 

11977 

E 

12001 

T 

12002 

T 

12004 

T 

12005 

T. 

12006 

T 

12007 

T 

Oeecriptkxi 


APC 


Removal  of  skin  leston .. 

Rennoval  of  skin  leskxi 

Removal  of  skin  leskxi .. 

Removal  of  skin  leskxi 

Removal  of  skin  leskxi ~ 

Removal  of  skin  leson  ... 

Removal  of  skin  leskxi 

Removal  of  skin  leskxi ~ 

Removal  of  skin  leskxi — 

Removal  of  sMn  leskxi 

Removal  of  skin  leskxi 

Removal  of  skin  leskxi ~ 

Removal  of  skin  leskxi 

Removal  of  skin  leskxi 

Removal,  sweat  gland  leskxi . 
Removal,  sweat  gland  leskxi 
Removal,  sweat  gland  leskxi 
Removal,  sweat  gland  leskxi 
Removal,  sweat  gland  leskxi 
Removal,  sweat  gland  leskxi 

Removal  of  skin  leskxi — 

Removal  of  skin  leskxi ~. 

Rennoval  of  sWn  leskxi .' 

Removal  of  skin  leskxi 

Removal  of  skin  leskxi — 

Removal  of  skin  leskxi 

Removal  of  skin  leskxi — 

Removal  of  skin  leskxi — 

Removal  of  skin  leskxi 

Removal  of  skin  leskxi 

Removal  of  skin  leskxi 

Rerrxival  ol  Skin  leskxi 

Removal  of  skin  leskxi 

Removal  of  skin  leskxi 

ReoKJval  of  skin  leskxi 

Removal  of  skin  leskxi 

Removal  of  skin  leskxi 

Removal  of  skin  leskxi ~... 

Trim  nail(s) ™ 

Debride  nail,  1-6 

Debride  nail,  6  or  more 

Removal  of  nail  piate 


Removal  of  second  nail  piate 
Remove  additkxial  nail  plate  . 
Drain  bkxxl  from  under  nail  ... 

Removal  of  nail  bed ~. 

Remove  naH  bed/finger  tip  — 

Bkjpsy,  nail  untt — 

Reconstructkxi  of  nail  bed  — 
Reconstructk>n  of  nail  bed  ..... 

Excision  of  nail  foM,  toe — 

Removal  of  pllonklal  leskxi  — 
Removal  of  pik>nidal  leskxi  _.. 
Removal  of  pilonidal  leskxi  ..„ 
Injectkxi  Into  skin  leskxis  — . 
Added  skin  leskxis  Injectkxi  .. 

Correct  skin  coksr  defects 

Conect  skin  cokx  defects 

Correct  skin  cokx  defects 


Therapy  for  contour  defects 

Therapy  for  contour  defects « 

Therapy  for  contour  defects ~. 

Therapy  for  contour  defects 

Insert  tissue  expander(s) 

Replace  tissue  expander 

Remove  tissue  expander(8) 

Insert  contraceptive  cap „. 

Removal  of  contraceptive  cap  ..... 

Removal/reinsert  contra  cap  „ 

Repair  superficial  wound<s) 

Repair  superficial  wound(s)  

Repair  superficial  wound(s) 

Repair  superficial  wound(s)  

Repair  superficial  wound(s) 

Repair  superficial  wouraHs) 


162 

163 

161 

161 

161 

161 

162 

163 

161 

161 

161 

161 

162 

163 

163 

163 

163 

163 

163 

163 

161 

161 

161 

161 

162 

163 

161 

161 

161 

161 

163 

163 

161 

161 

161 

161 

163 

163 

137 

137 

137 

151 

151 

151 

137 

161 

163 

137 

181 

181 

151 

162 

163 

163 

151 

151 

181 

181 

181 

181 

181 

181 

181 

183 

183 

163 

"lii 

~lil 
181 
181 
181 
181 
181 


Relative 


5.67 

10.69 

3.50 

3.50 

3.50 

3.50 

5.67 

10.69 

3.50 

350 

3.50 

3.50 

5.67 

10.69 

ia89 

10.69 

10.69 

10.69 

10.69 

10.69 

3.50 

3.50 

3.50 

3.50 

5.67 

10.69 

3.50 

3.50 

3.50 

3.50 

10.69 

10.69, 

3.50 

3.50 

3.50 

3.50 

10.69 

10.69 

0.46 

0.46 

0.46 

1.74 

1.74 

1.74 

0.46 

3.50 

10.69 

0.46 

^19 

^19 

1.74 

5.67 

10.69 

10.69 

1.74 

1.74 

Z^9 

2.19 

2.19 

Z19 

2.19 

2.19 

^19 

11.17 

11.17 

10.69 

"""£19 
2.19 
2.19 
Z19 
2.19 
2.19 


$299.71 
$666.14 
$186.12 
$186.12 
$186.12 
$186.12 
$299.71 
$666.14 
$186.12 
$186.12 
$186.-12 
$186.12 
S298.71 
$666.14 
S666.14 
$666.14 
$665.14 
$666.14 
$566.14 
$666.14 
S186.12 
$186.12 
$186.12 
$186.12 
$299.71 
$566.14 
$186.12 
$186.12 
$186.12 
$186.12 
S666.14 
$566.14 
$186.12 
$186.12 
$186.12 
$186.12 
$566.14 
$566.14 
$24.49 
$24.49 
$24.49 
$82X)7 
$9^07 
$92.07 
$24.49 
$185.12 
$665.14 
$24.49 
$115.58 
«1 15.58 
$92.07 
$299.71 
$666.14 
$565.14 
S82.07 
$92.07 
$115.58 
$115.58 
$115.58 
$115.58 
$115.58 
$115.58 
$115.58 
$590.61 
$580.61 
$665.14 


Natkxni 
unadjuaiad 
coinsurance 


S10234 

$115.58 
$115.58 
$115.58 
$115.58 
$115.58 


$125.43 

$264.65 

$75.48 

$75.48 

$75.48 

$75.48 

$125.43 

$264.65 

$75.48 

$75.48 

$75.48 

$75.48 

$125.43 

$264.66 

$264.65 

$264.66 

$264.65 

$264.65 

$264.65 

$264.65 

$75.48 

$75.48 

$75.48 

$75.48 

$125.43 

$264.65 

$75.48 

$75.48 

$75.48 

$75.48 

$264.65 

$264.65 

$75.48 

$75.48 

$75.48 

$75.48 

$264.65 

$264.65 

$4.90 

$4.90 

S4.90 

$35.71 

$35.71 

$35.71 

$4.90 

$75.48 

S264.66 

$4.90 

$43.84 

$43.84 

$35.71 

$125.43 

$264.65 

$264.66 

$35.71 

$35.71 

$43.84 

$43.84 

$43.84 

$43.84 

$43.84 

$43.84 

$43.84 

$286.57 

$286.57 

$264.65 

"""ioiSi 
'""JSaSi 

$43.84 
$43.84 
$43.84 
$43.84 
$43.84 


Minimum 
unadjusted 
ooinsuranoe 


.  $59.94 

$113.03 

$37.02 

$37.02 

$37.02 

$37.02 

$59.94 

$113.03 

$37.02 

$37.02 

$37.02 

$37.02 

$89.94 

$113.03 

$113.03 

$113.03 

$113.03 

$113i» 

$113.03 

$113.03 

$37.02 

$37.02 

$37.02 

$37.02 

$59.94 

$113.03 

$37J)2 

$37.02 

S37.02 

$37.02 

$113.03 

$113.03 

$37.02 

$37.02 

$37.02 

$37.02 

$113.03 

$113.03 

S4.90 

$4.90 

$4.90 

$18.41 

$18.41 

$18.41 

$4.90 

$37.02 

$113.03 

$4.90 

$23.12 

$23.12 

$ia41 

$59.94 

$113X)3 

$113.03 

$1&41 

$1&41 

$23.12 

$23.12 

$23.12 

$23.12 

$23.12 

$23.12 

$23.12 

$118.12 

$118.12 

$113i>3 

$23!l2 
$23.12 
$23.12 
$23.12 
$23.12 
$23.12 


'  CPT  codes  and  dsscrptmns  only  se  copyrigW  1 997  American  Ktadical  AssociaHon.  Al  Rights  Reserved.  Appiiotite  FAHSrtJFARS  Appty. 
<  Copyright  1 994  American  Dental  Assodalkjn.  Al  rights  reserved. 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  REUTED 

Information— Continued 


CPTV 
HCPCS' 


HOPD 

status 

indicator 


Description 


Proposed 
APC 


ReiaUve 
weight 


Proposed 

payment 

rate 


National 
unac^usted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


12011 
12013 
12014 
12015 
12016 
12017 
12018 
12020 
12021 
12031 
12032 
12034 
12035 
12036 
12037 
12041 
.12042 
12044 
12045 
12046 
12047 
12051 
12052 
12063 
12064 
12065 
12056 
12067 
13100 
13101 
13120 
13121 
13131 
13132 
13150 
13151 
13152 
13160 
13300 
14000 
14001 
14020 
14021 
14040 
14041 
14060 
14061 
14300 
14360 
15000 
15050 
15100 
15101 
15120 
15121 
15200 
15201 
15220 
15221 
15240 
15241 
15260 
15261 
15350 
15400 
15570 
15572 
15574 
15676 
15660 
15600 
15610 
15620 
15625 
15630 


Repair  superficial  wound(s) 
Repair  superfcial  wound(s) 
Repair  superficial  wound(s)  . 
Repair  superficial  wound(s)  . 
Repair  superficial  wound(s) 
Repair  superficial  wound(s)  . 
Repair  superficial  wound(s)  . 

Closure  of  split  wound  

Closure  o<  split  wound  

Layer  closura  of  wound(8)  ... 
Layer  closure  of  wound(s)  ... 
Layer  closure  of  wound(s)  ... 
Layer  closure  of  wound(s)  ... 
Layer  closure  of  vMXind(s)  ... 
Layer  closure  of  wound(s)  ... 
Layer  closure  of  wound(s)  ... 
Layer  closure  of  wound(s)  ... 
Layer  closure  of  wound<s)  ... 
Layer  closure  of  wound(s)  ... 
Layer  closure  of  wound(s)  ... 
Layer  closure  of  wound(s)  ... 
Layer  closure  of  wound(s)  ... 
Layer  closure  of  wound(s)  ... 
Layer  closure  of  wound(s)  ... 
Layer  closure  of  wound(s)  ... 
Layer  closure  of  wound(s)  ... 
Layer  closure  ol  wound(s)  ... 
Layer  closure  ol  wound(s)  ... 
Repair  of  wound  or  lesion  .... 
Repair  of  wound  or  lesion  .... 
Repair  of  wound  or  lesion  .... 
Repair  of  wound  or  lesion  .... 
Repair  of  wound  or  lesion  .... 
Repair  of  wound  or  lesion  .... 
Repair  ol  wound  or  lesion  .... 
Repair  of  wound  or  lesion  .... 
Repair  ol  wound  or  lesion  .... 

Late  closure  of  wound  

Repair  of  wound  or  lesion  .... 
Skin  tissue  rearrangement ... 
Skin  tissue  rean^rtgement ... 
Skin  tissue  rearrangement  ... 
Skin  tissue  rearrangement ... 
Skin  tissue  rearrangement  ... 
Skin  tissue  rearrangement  ... 
Skin  tissue  rearrangement ... 
Skin  tissue  rearrangement ... 
Skin  tissue  rearrangement ... 
Skin  tissue  rearrangement ... 

Skin  graft  procedure  

Skin  pinch  grelt  procedure  ... 
Skin  split  graft  procedure  ..... 
Skin  split  graft  procedure  ..... 

Skin  split  graft  pnxedure 

Skin  split  graft  procedure  ..... 

Skin  full  graft  procedure 

Skin  full  graft  procedure 

Skin  full  graft  procedure 

Skin  full  graft  procedure  ._..« 

Skin  full  graft  procedure 

Skin  full  graft  procedure  .^ 

Skin  full  graft  procedure 

Skin  full  graft  procedure 

Skin  homograft  procedure  ... 
Skin  heterograft  procedure  .. 

Form  skin  pedicle  flap 

Form  skin  pedicle  flap  ...., 

Form  skin  pedide  flap 

Form  skin  pedide  flap 

Attach  skin  pedide  gialt 

Skin  graft  procedure  „..- 

Skin  graft  procedure  «.... 

Skin  graft  procedure 

Skin  graft  procedure  

Skin  graft  procedure 


181 
181 
181 
181 
181 
181 
181 
181 
181 
181 
181 
181 
181 
181 
183 
181 
181 
181 
181 
181 
183 
181 
181 
181 
18t 
181 
181 
183 
182 
182 
182 
182 
182 
182 
182 
182 
182 
182 
182 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 
183 


i19 

2.19 

2.19 

2.19 

2.19 

2.19 

2.19 

^19 

2.19 

2.19 

2.19 

2.19 

2.19 

Z19 

11.17 

^^9 

2.19 

2.19 

^19 

2.19 

11.17 

Z19 

2.19 

2.19 

Z19 

2.19 

2.19 

11.17 

4.00 

4.00 

4.00 

4.00 

4.00 

4.00 

4.00 

4.00 

4.00 

4.00 

4.00 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 

11.17 


S1 15.58 
$115.58 
$115.58 
S1 15.58 
Si  15.58 
S1 15.58 
S1 15.58 
S1 15.58 
Si  15.58 
S115.58 
S1 15.58 
S1 15.58 
S1 15.58 
S1 15.58 
S590.61 
S1 15.58 
S1 15.58 
S1 15.58 
S1 15.58 
S1 15.58 
S500.61 
Si  15.58 
S1 15.58 
Si  15.58 
S1 15.58 
S1 15.58 
S1 15.58 
$590.61 
$211.56 
$211.56 
S211.56 
S211.56 
$211.56 
$211.56 
$211.56 
$211.56 
$211.56 
$211.56 
$211.56 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 
$590.61 


$43.84 

$43.84 

$43.84 

$43.84 

$43.84 

$43.84 

$43.84 

$43.84 

$43.84 

$43.84 

$43.84 

$43.84 

$43.84 

$43.84 

$286.57 

$43.84 

$43.84 

$43.84 

$43.84 

$43.84 

$286.57 

$43.84 

S43.84 

$43.84 

$43.84 

$43.84 

$43.84 

$286.57 

$84.98 

$84.98 

$84.98 

$84.98 

$84.98 

$84.98 

$84.98 

$84.98 

$84.98 

$84.98 

$84.98 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$288.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

$286.57 

S286.57 


$23.12 

$23.12 

$23.12 

$23.12 

$23.12 

$23.12 

S23.12 

S23.12 

S23.12 

S23.12 

$23.12 

$23.12 

$23.12 

$23.12 

$118.12 

S23.12 

$23.12 

$23.12 

$23.12 

$23.12 

$118.12 

$23.12 

$23.12 

$23.12 

$23.12 

$23.12 

S23.12 

$118.12 

$42.31 

$42.31 

$42.31 

$42.31 

$42.31 

$4^31 

$42.31 

$42.31 

$42.31 

$42.31 

$42.31 

$118.12 

$118.12 

$118.12 

$118.12 

$1iai2 

$11&12 

$11&12 

$118.12 

$118.12 

$1iai2 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

S118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 


<  CPT  codes  and  descriptions  only  are  copyrigM  1997  Americwi  Medical  Association.  Al  Rights  Reserved.  AppNcalile  FARS/DFARS  A|]ply. 
*Copy<igM  1S94  American  Dental  Assodalion.  Al  rights  reserved. 
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CPTV 

HOPD 
Status 

indicator 

15660 

15732 

15734 

15736 

15738 

15740 

15750 

15756 

C 

15767 

C 

15758 

C 

15760 

T 

15770 

T 

16775 

T 

15776 

T 

15780 

T 

15781 

T 

15782 

T 

15783 

T 

15786 

T 

15787 

T 

15788 

T 

15789 

T 

15792 

T 

15793 

T 

15810 

T 

15811 

T 

15819 

T 

15820 

T 

15821 

T 

15822 

T 

15823 

T 

15824 

T 

15825 

T 

15826 

T 

15828 

T 

15829 

T 

15831 

T 

15832 

T 

15833 

T 

15834 

T 

15835 

T 

15836 

T 

15837 

T 

15838 

T 

15839 

T 

15840 

T 

15641 

T 

15842 

T 

15845 

T 

15850 

T 

15851 

T 

15852 

T 

15860 

N 

15876 

T 

15877 

T 

15878 

T 

15879 

T 

15920 

T 

15922 

T 

15931 

T 

15933 

T 

15934 

T 

15935 

T 

15936 

T 

15937 

T 

15940 

T 

15941 

T 

15944 

T 

15945 

T 

15946 

T 

15050 

T 

15961 

T 

15962 

T 

15953 

T 

15956 

T 

Description 


APC 


Piupusod 

payment 

rate 


unadjusted 
coinsurance 


Mnimum 
inadjusted 
coirtturance 


Transier  sidn  pedUe  flap 

Musde-sMn  giait,  head/neck 

Musde-sMn  graft,  trunk 

Muscle-skin  graft,  arm  

Muscle  sidn  graft,  leg 

Island  pedtole  flap  graft 

Neurovascular  pedide  graft  .. 
Free  musde  Itap,  mictovaac  . 

Free  skin  flap,  micRMaac 

Free  fasdat  flap,  microvaac  .. 

Compoaite  aldn  graft 

Doima  lal  laicia  graft 

Hair  transplant  pijndi  grafts  . 
Hair  transplant  punch  grafts  . 
Abrasion  tnaalment  of  sidn  .... 
Abrasion  treatment  of  sidn  .... 
Abrasiofl  treatment  of  sidn  .... 
Abrasion  lieatment  ol  sidn  .... 


Abrasion  troatmant  cH  lesion  — 
Abrasion,  added  sMn  Mons  .... 
Chemical  peel,  face,  epiderm  ... 
Chemical  peel,  face,  dermal  — 
Chemical  peeL  nontecial  — . — 

Chemical  peel,  nonfadal . 

Salabrasion  — 

Salabrasion  — 

Plastic  surgery,  neck 

Revision  ct  lower  eyelid ,. 

Revision  of  lower  eyeHd  ._ 

Revision  of  upper  eyeid 

Revision  of  upper  eyeHd 

Removal  of  forehead  wrinkles  .. 

Removal  of  neck  wrinkles 

Renwval  of  brow  wrinkles ~ 

Removal  of  face  wrinkles - 

Removal  of  akin  wrinkles - 

Excise  excessive  skin  tissue  .._ 
Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .~. 
Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .... 
Excise  excessive  skin  tissue  .... 

Qraft  for  face  nenre  palsy -. 

Graft  tor  face  nerve  palsy .,.. 

Graft  for  face  nerve  palsy ». 

Skin  and  muscle  repair,  face  .... 

Removal  of  sutures 

Removal  of  sutures 

Dressing  change,  not  for  bum  .. 

Test  for  bkxxt  flow  in  graft ~. 

Suction  assisted  lipedomy  

Suctton  assisted  lipedomy  

Suctkxi  assisted  Mpectomy  

Suction  assisted  Npectomy  

Removal  of  tail  bone  utoer 

Removal  of  tail  bone  ulcer 

Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
ftomove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 

Removal  of  pressure  sore  

Removal  of  pressure  sore  

Removal  of  pressure  sore 

Removal  of  pressure  sore 

Removal  of  pressure  sore 

Remove  thigh  pressure  sore  ..„ 
Remove  thigh  pressure  sore  .._ 
Remove  thigti  pressure  sore  .... 
Remove  thigh  pressure  sore  .... 
Remove  thigh  pressure  sore  .... 


183 
184 
184 
184 
184 
184 
184 


184 
184 
183 
183 
163 
163 
163 
151 
151 
151 
151 
151 
151 
151 
151 
163 
183 
183 
183 
183 
183 
184 
183 
184 
184 
183 
184 
184 
184 
184 
183 
184 
184 
163 
184 
184 
184 
184 
184 
151 
151 
151 


184 
184 
184 
184 
163 
184 
163 
163 
184 
184 
184 
184 
163 
163 
184 
184 
184 
163 
163 
184 
184 
184 


11.17 
15.17 
15.17 
15.17 
15.17 
16.17 
15.17 


15.17 

15.17 

11.17 

11.17 

10.69 

ia68 

10.69 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

10.69 

11.17 

11.17 

11.17 

11.17 

11.17 

15.17 

11.17 

15.17 

15.17 

11.17 

15.17 

15.17 

15.17 

15.17 

11.17 

15.17 

15.17 

10.69 

15.17 

15.17 

15.17 

15.17 

15.17 

1.74 

1.74 

1.74 

15.17 
15.17 
15.17 
15.17 
10.69 
15.17 
10.69 
10.69 
15.17 
15.17 
15.17 
15.17 
10.69 
10.69 
15.17 
15.17 
15.17 
10.69 
10.69 
15.17 
15.17 
15.17 


$590.61 
$802.17 
$802.17 
$802.17 
$802.17 
$802.17 
$802.17 


$802.17 

$802.17 

$590.61 

$S00J1 

S665.14 

$565.14 

$565.14 

S82i)7 

$82.07 

$KJ07 

soei>7 

SaZJBfT 
SB2.07 
$92.07 
$02.07 

$565.14 
$590.61 
SS90.61 
$500.61 
$600.61 
$600.61 
$802.17 
$500.61 
$802.17 
$802.17 
$590.61 
$802.17 
$80ai7 
$802.17 
$802.17 
$590.61 
$802.17 
$802.17 
$565.14 
$802.17 
$802.17 
$802.17 
$802.17 
$802.17 
$92.07 
$92.07 
$92.07 


$802.17 
$802.17 
$802.17 
$802.17 
$565.14 
$802.17 
$565.14 
$566.14 
$802.17 
$802.17 
$802.17 
$802.17 
$566.14 
$565.14 
$802.17 
$802.17 
$802.17 
$565.14 
$565.14 
$802.17 
$802.17 
S802.17 


$286.57 
$396.40 
$396.40 
$396.40 
$396.40 
$386.40 
S386.40 


S396.40 

$396.40 

$28657 

$286.57 

$264.66 

$264.65 

$264.65 

$35.71 

$36.71 

$35.71 

$36.71 

S35.71 

S35.71 

$35.71 

S35.71 

$264.65 

$286.57 

$286.57 

$286.57 

S286.57 

$286.57 

$396.40 

$286.57 

$386.40 

$386.40 

$286.57 

$396.40 

$366.40 

$396.40 

$396.40 

$286.57 

$396.40 

$396.40 

$264.65 

$396.40 

$396.40 

$396.40 

$396.40 

$396.40 

$36.71 

$35.71 

$36.71 


$396.40 
$396.40 
$396.40 
$396.40 
$264.65 
$396.40 
$264.65 
$264.65 
$396.40 
$396.40 
$396.40 
$396.40 
$264.65 
$264.65 
$396.40 
$396.40 
$396.40 
$264.65 
$264.65 
$396.40 
$396.40 
$386.40 


$118.12 
$160.43 
$160.43 
$100.43 
$160.43 
$160.43 
$160.43 


S160.43 

S160.43 

$118.12 

$118.12 

$113.03 

$113.03 

$113.03 

$18.41 

S18.41 

Sia41 

$18.41 

S18.41 

S18.41 

S18.41 

$1&41 

$113.03 

$118.12 

$118.12 

$118.12 

$118.12 

$118.12 

$160.43 

$118.12 

$160.43 

$160.43 

$118.12 

$160.43 

$160.43 

$160.43 

$160.43 

$118.12 

$160.43 

$160.43 

$113.03 

$160.43 

$160.43 

$160.43 

$160.43 

$160.43 

$18.41 

S1&41 

$18.41 

"$ieb!43 
$160.43 
$160.43 
$160.43 
$113.03 
$160.43 
$113.03 
$113.03 
$160.43 
$160.43 
$160.43 
$100.43 
$113.03 
$113X>3 
$160.43 
$160.43 
$160.43 
$113.03 
$113.03 
$160.43 
$160.43 
$160.43 


<  CPT  codes  wid  descripttons  only  are  copyrigM  1 997  American  Medical  Assodalion.  Al  Rights  Reserved.  ApplcaMa  FARSfDFARS  Apply. 
^Copyright  1994  American  Dental  AssodMon.  Al  rights  reaerved. 
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CPTV 
HCPCS» 


HOPD 

status 

jndicator 


Description 


Proposed 
APC 


Relative 
wetgtn 


Proposed 


National 
unadjusted 
coinsurance 


Mir>ifnum 
unadjusted 
coinsurance 


15958 

T 

15999 

T 

16000 

T 

16010 

T 

16015 

T 

16020 

T 

16025 

T 

16030 

T 

16035 

T 

16040 

T 

16041 

T 

16042 

T 

17000 

T 

17003 

T 

17004 

T 

17106 

T 

17107 

T 

17108 

T 

17110 

T 

17111 

T 

17250 

T 

17260 

T 

17261 

T 

17262 

T 

17263 

T 

17264 

T 

17266 

T 

17270 

T 

17271 

T 

17272 

T 

17273 

T 

17274 

T 

17276 

T 

17280 

T 

17281 

T 

17282 

T 

17283 

T 

17284 

T 

»  17286 

T- 

17304 

T 

17305 

T 

17306 

T 

17307 

T 

17310 

T 

17340 

T 

17360 

T 

17380 

T 

17999 

T 

19000 

T 

19001 

T 

19020 

T 

19030 

T 

19100 

T 

19101 

T 

19110 

T 

19112 

T- 

19120 

T 

19125 

T 

19126 

T 

19140 

T 

19160 

T 

19162 

T 

19180 

T 

19182 

T 

19200 

C 

19220 

C 

19240 

c 

19260 

c 

^9271 

c 

19272 

c 

19290 

T 

19291 

T 

19316 

T 

19318 

T 

19324 

T 

'  CPT  coda*  MM 

•Copyrij 

|M19»4 

Remove  thigh  pressure  sore  . 

Removal  of  pressure  sore  

Initial  treatment  of  bum(s) 

Treatment  of  t)um(s) 

Treatment  of  bum(s) 

Treatnuent  of  tHim(s) 

Treatment  of  bumjsl 

Treatment  of  bum(s) 

Incision  of  bum  scat) 

Bum  wound  excision 

Bum  wound  excision 

Bum  wound  excision 

Destroy  benign/premal  lesion 

Destroy  2-14  lesions 

Destroy  15  &  more  lesions  .... 

Destruction  of  skin  lesions 

Destruction  of  sicin  lesions 

Destruction  of  skin  lesions 

Destruct  lesion,  T-14 

Destruct  lesion,  15  or  more  ... 

Chemical  cautery,  tissue 

Destruction  of  skin  lesions 

Destruction  of  skin  lesnns 

DestructKjn  of  skin  leswns 

Destruction  of  skin  lesions  ..... 

Destruction  of  skin  lesk>ns 

Destruction  of  skin  lesrans 

Destruction  of  skin  leskins 

Destruction  of  skin  lesk>ns 

Destruction  of  skin  lesk>ns 

Destruction  of  skin  lesions  . 

Destruction  of  skin  lesk>ns 

Destruction  of  skin  lesk}ns 

Destruction  of  skin  lesions 

Destruction  of  skin  lesions 

Destruction  of  skin  lesk>ns 

DestnKiion  of  skin  lesions 

Destruction  of  skin  lesk>ns 

Destruction  of  skin  lesrans 

Chemosurgery  of  skin  leskxi  . 

2nd  stage  chemosurgery  

3rd  stage  chemosurgery 

Followup  skin  lesion  therapy  . 
Extensive  skin  chemosurgery 

Cryotherapy  of  skin , 

Skin  peel  therapy 

Hair  removal  by  electrolysis .... 
Skin  tissue  procedure 


Drainage  of  breast  lesion „ 

Drain  added  breast  lesk>n 

Incision  of  breast  lesxHi 

Injection  for  breast  x-ray 

Biopsy  of  breast 

Biopsy  of  breast 

Nipple  expk)ration 

Excise  breast  duct  fistula 

Removal  of  breast  lesk>n 

Excision,  breast  lesion , 

Excision,  add'l  breast  leskxt  .. 

Removal  of  breast  tissue 

Removal  of  breast  tissue 

Remove  breast  tissue,  nodes 

Removal  of  breast , 

Removal  of  breast 

Renx)val  of  breast 

Removal  of  breast 

Removal  of  breast 

Removal  of  chest  wall  lesion  .. 

Revision  of  chest  wall , 

Extensive  cttest  wall  surgery  .. 

Place  needle  wire,  breast 

Place  needle  wire,  breast  

Suspension  of  breast 

Reduction  of  large  breast  

Enlarge  breast 


184 

163 

151 

152 

152 

151 

151 

151 

162 

162 

162 

162 

141 

141 

142 

141 

142 

142 

141 

142 

151 

151 

151 

151 

151 

151 

151 

151 

151 

151 

151 

151 

151 

151 

151 

151 

151 

151 

151 

162 

.162 

162 

162 

162 

151 

151 

151 

121 

121 

121 

132 

347 

122 

197 

197 

197 

197 

197 

197 

197 

198 

198 

198 

198 


197 
197 
198 
198 
198 


15.17 

10.69 

1.74 

10.43 

10.43 

1.74 

1.74 

1.74 

5.67 

5.67 

5.67 

5.67 

0.59 

0.59 

3.78 

0.59 

3.78 

3.78 

0.59 

3.78 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

1.74 

5.67 

5.67 

5.67 

5.67 

5.67 

1.74 

1.74 

1.74 

0.67 

0.67 

0.67 

6.04 

2.93 

4.87 

12.13 

12.13 

12.13 

1Z13 

12.13 

12.13 

12.13 

19.17 

19.17 

19.17 

19.17 


12.13 
12.13 
19.17 
19.17 
19.17 


$802.17 

$666.14 

$02.07 

$661.43 

$561.43 

$92.07 

$8^07 

$92.07 

S299.71 

$299.71 

$299.71 

$299.71 

$31.34 

$31.34 

$199.81 

$31.34 

$199.81 

S199.81 

$31.34 

$199.81 

S82.07 

$92.07 

$92.07 

$92.07 

$92.07 

$92.07 

$92.07 

$92.07 

$92.07 

$92.07 

$92.07 

$92.07 

$92.07 

$92.07 

$92.07 

$92.07 

$92.07 

$92.07 

$92.07 

$299.71 

$299.71 

$299.71 

$299.71 

$299.71 

$92.07 

$92.07 

$92.07 

$35.26 

$35.26 

$35.26 

$319.30 

$154.75 

$257.60 

$641.54 

$641.54 

$641.54 

$641.54 

S641.54 

$641.54 

$641.54 

$1,013.73 

$1,013.73 

$1,013.73 

$1,013.73 


$64134 

$641.54 

$1,013.73 

$1,013.73 

$1,013.73 


$396.40 

$264.66 

$35.71 

$261.71 

$261.71 

$35.71 

$35.71 

$36.71 

$125.43 

$125.43 

$125.43 

$125.43 

$9.49 

$9.49 

$73.00 

$9.49 

$73.00 

$73.00 

$9.49 

$73.00 

$35.71 

$35.71 

$35.71 

$35.71 

$35.71 

$35.71 

$35.71 

$35.71 

$35.71 

$35.71 

$35.71 

$35.71 

$35.71 

$35.71 

$35.71 

$35.71 

$35.71 

$35.71 

$35.71 

$125.43 

$125.43 

$125.43 

$125.43 

$125.43 

$35.71 

$35.71 

$35.71 

$21.02 

$21.02 

$21.02 

$134.24 

$62.15 

$115.03 

$310.75 

$310.75 

$310.75 

$310.75 

$310.75 

$310.75 

$310.75 

$530.20 

$530.20 

$530.20 

$530.20 


$310.75 
$310.75 
$530.20 
$530.20 
S530.20 


$160.43 

$113.03 

$18.41 

$110.29 

$110.29 

$1&41 

$18.41 

$18.41 

$59.94 

$59.94 

$59.94 

$69.94 

$6.27 

$6.27 

$39.96 

$8.27 

$39.96 

$39.96 

$6.27 

$39.96 

$18.41 

$18.41 

$18.41 

$18.41 

$18.41 

$18.41 

$18.41 

$18.41 

$18.41 

$18.41 

$18.41 

$18.41 

$18.41 

$18.41 

$18.41 

$18.41 

$18.41 

$18.41 

$18.41 

$59.94 

$69.94 

$59.94 

$59.94 

$59.94 

$18.41 

$18.41 

$18.41 

$7.05 

$7.05 

$7.05 

$63.86 

$30.95 

$51.52 

$128.31 

$128.31 

$128.31 

$128.31 

$128.31 

$128.31 

$128.31 

$202.75 

$202.75 

$202.75 

$202.75 


$128.31 
$128.31 
$202.75 
S202.75 
$202.75 


only  ara  copyrigM  1997  Ainwican  Madicai  Asaodalion.  Al  Rights  Rw«rved.  AppHcable  FARS/DFAI«  Api^ 
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CPTV 
HCPCS2 


HOPD 
iixficatof 


1932S 

T 

19328 

T 

19330 

T 

19340 

T 

19342 

T 

19360 

T 

19365 

T 

19357 

T 

19361 

C 

19364 

C 

19366 

T 

19367 

C 

19368 

C 

19369 

c 

19370 

T 

19371 

T 

19380 

T 

19396 

T 

19499 

T 

20000 

T 

20005 

T 

20100 

C 

20101 

c 

20102 

c 

20103 

c 

20150 

c 

20200 

T 

20205 

T 

20206 

T 

20220 

T 

.  20225 

T 

20240 

T 

20245 

T 

20250 

T 

20251 

T 

20500 

T 

20501 

T 

20520 

T 

20S2S 

T 

20550 

T 

20600 

T 

20605 

T 

20610 

T 

20615 

T 

20650 

T 

20680 

C 

20661 

C 

20662 

c 

20663 

c 

20664 

c 

N 

20670 

T 

20680 

T 

20690 

T 

20692 

T 

20693 

T 

20694 

T 

20602 

C 

20806 

C 

20808 

c 

20816 

c 

20822 

c 

20624 

c 

20827 

c 

20838 

c 

20900 

T 

20902 

T 

20910 

T 

20912 

T 

20820 

T 

20922 

T 

20924 

T 

20026 

T 

20030 

C 

20931 

c 

Description 


Enlarge  breast  with  implani  — 

Renv^ral  of  breast  implant 

Removal  of  implant  material  — 
Inunediate  breast  prosthesis  — 

Delayed  breast  prosthesis 

Breast  reconstruction 

Con«ct  inverted  nipple(s)  

Breast  reconstruction — 

Breast  reconstruction 

Breast  reconstruction 

Breast  reconstruction 

Breast  reconstruction 

Breast  recorfstructk)n 

Breast  reconstruction 

Surgery  o(  breast  capsule 

Removal  of  breast  capsule  — 
Revise  breast  reconstruction  _ 
Design  custom  breast  implant  > 

Breast  surgery  procedure ~ 

Incision  of  atncess  

Incision  of  deep  abscess 

Expk>re  wound,  neck  „.„.... 

Expkxe  wound,  chest  — 

Explore  «vound,  abdomen 

Expkxe  wound,  extremity 

Excise  epiphyseal  bar — 

Muscle  biopsy 

Deep  muscle  biopsy 

Needle  biopsy,  muscle — 

Bone  biopsy,  trocar/needle  — 
Bone  biopsy,  trocar/needle  — 

Bone  biopsy,  exciskxfal 

Bone  biopsy,  excisional 

Open  bone  bkipsy 

Open  bone  biopsy ™ 

Injection  of  sinus  tract ». 

Inject  sinus  tract  for  x-ray ~ 

Removal  of  foreign  body 

Renvival  of  foreign  body 

Inj  tendon/Ugament/cyst 

Drain/inject  joint/bursa  

Drain/inject  jointytmrsa  

Drain/inject  jointA>ursa  ... .. 

Treatment  of  borw  cyst 

Insert  and  remove  bone  pin  — 
Apply.remove  fixation  device  ^ 

Applicatkxi  of  head  brace « 

Applicatkxi  at  pelvis  brace  ....'... 

Application  of  thigh  brace 

Halo  brace  application  

Removal  of  fixatkxi  device  — 
Removal  of  support  implant  — 
Removal  o(  support  Implant  — 
Apply  bone  fixation  device  — 
Apply  bone  fixation  device  — 
Adjust  bone  fixation  device  — 
Remove  bone  fixatkxi  device  .. 
Replantation,  arm,  complete .... 
Replant  foreami,  complete  . — 
Replantation,  hand,  compleia  .. 
Replantation  digit,  complete  .... 
Iteplaniation  digit,  compleia  .... 
f^eplantation  thumb,  complele 
Replantatkxi  thumb,  complele 
Replantation,  foot,  compMa  ... 

Removal  of  bone  for  graft 

Removal  of  bone  tor  graft „ 

ftomove  ciXilage  for  graft  — 
ftomove  cartitage  for  graft  — 
Removal  of  fnda  for  grrt  — 
Removal  of  fascia  for  graft  — 
Removal  of  tendon  tor  graft  .... 
ftomoval  of  tissue  for  graft  — 

Spinal  bone  alograft - 

Spinal  bone  aNograft 


Propoead 
APC 

Relative 

Proposed 
payment 

National 
unadjusted 

Minimum 
unadjusted 

rate 

coinsurance 

coinsurance 

196 

19.17 

$1,013.73 

$530.20 

$202.75 

198 

19.17 

$1,013.73 

$530.20 

$202.75 

198 

19.17 

$1,013.73 

$530.20 

$202.75 

198 

19.17 

$1,013.73 

$530.20 

$20^75 

198 

19.17 

$1,013.73 

$530.20 

$202.75 

198 

19.17 

$1,013.73 

$530.20 

$202.75 

198 

19.17 

$1,013.73 

S530.20 

$202.75 

198 

19.17 

$1,013.73 

$530.20 

$202.75 

- 

»••«•>•■••<•»■••»< 

198 

19.17 

S1.013.73 

$530.20 

$202.75 

198 

19.17 

$1,013.73 

$53020 

$202.75 

198 

19.17 

$1,013.73 

$530.20 

$202.75 

196 

19.17 

$1,013.73 

$530.20 

$202.75 

197 

12.13 

$641.54 

$310.75 

$128.31 

197 

12.13 

$641.54 

$310.75 

$128.31 

131 

1.94 

$102.84 

$36.61 

$20.57 

251 

14.26 

$754.18 

S366.12 

$150.84 

— _.._„_... 





: 



— 



. ™. 

— ••- 

162 

5.67 

$299.71 

$125.43 

$69.94 

182 

5.67 

S299.71 

$125.43 

$59.94 

122 

4.87 

$257.6 

$115.03 

$51.52 

162 

5.67 

$299.71 

$125.43 

$59.94 

162 

5.67 

$299.71 

$125.43 

$59.94 

183 

10.69 

$666.14 

$264.65 

$113.03 

163 

10.69 

$566.14 

$264.65 

$113.03 

251 

14.26 

$754.18 

$366.12 

$150.84 

251 

14.26 

$^4.18 

$366.12 

$150.84 

181 

2.19 

$115.58 

$43.84 

$23.12 

347 

2.93 

$154.75 

$82.15 

$30.95 

161 

3.50 

$185.12 

$75.48 

$37.02 

163 

10.69 

$665.14 

$264.65 

$113.03 

200 

1J0 

S09.90 

$39.10 

$19.98 

200 

^M 

$09.90 

$39.10 

$19.98 

200 

1.80 

SMM 

$39.10 

$19.98 

aoo 

1J8 

$09.90 

$39.10 

$19.98 

121 

0.67 

$35.26 

$21.02 

$7.05 

2S1 

14.26 

$754.18 

$366.12 

$150.84 



— 





162 

5.67 

$299.71 

$125743 

$59.94 

163 

10.69 

S565.14 

$264.65 

$113.03 

2S2 

19.39 

$1,025.49 

$509.18 

$205.10 

252 

19.39 

$1,025.49 

$509.18 

$205.10 

251 

14.26 

$754.18 

$366.12 

$150  A» 

251 

14.26 

$754.16 

$366.12 

$150.84 





._.»_ 



•••"•——•"•••*'• 

. 



.___«. 

.»„ 







„ 

252 

19.39 

$1,025.49 

$809.18 

S205.10 

252 

19.39 

$1,025.49 

$509.16 

$205.10 

183 

11.17 

$500.61 

$286.57 

$118.12 

183 

11.17 

$500.61 

$286.57 

$116.12 

183 

11.17 

$60041 

$286.57 

$11&12 

183 

11.17 

$500.61 

$286.57 

$11&12 

262 

19.39 

$1,025.40 

$500.18 

S206.10 

183 

11.17 

$600.81 

$288.57 

S1iai2 

;.. 

~— ~ • 

'CPT 
>CeprKgMiW4 


only  —  eo^fim  1*7  Ammtcm  Madicrt  Aaaod-on.  AM  fVfftt  Haa  wind.  AWcrtli  FAHS«)FABS  A^ly. 
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CPTV 

HOPD 

HCPCS 2 

status 
indicator 

20936 

C 

20937 

C 

20938 

C 

20950 

T 

20965 

C 

20956 

C 

20957 

C 

20962 

C 

20969 

C 

20970 

C 

20972 

C 

20973 

C 

20974 

A 

20975 

T 

20999 

N 

21010 

T 

21015 

T 

21025 

T 

21026 

T 

21029 

T 

21030 

T 

21031 

T 

21032 

T 

21034 

T 

21040 

T 

21041 

T 

21044 

T 

21045 

C 

21050 

T 

21060 

T 

21070 

T 

21076 

T 

21077 

T 

21079 

T 

21080 

T 

21081 

T 

21082 

T 

21083 

T 

21084 

T 

21085 

N 

21086 

T 

21087 

T 

21088 

T 

21089 

T 

21100 

T 

21110 

T 

21116 

T 

21120 

T 

21121 

T 

21122 

T 

21123 

T 

21125 

T 

21127 

T 

21137 

C 

21138 

C 

21139 

C 

21141 

C 

21142 

C 

21143 

C 

21145 

c 

21146 

c 

21147 

c 

21150 

c 

21151 

c 

21154 

c 

21155 

c 

21159 

c 

21160 

c 

21172 

c 

21175 

c 

21179 

c 

21180 

c 

21181 

T 

21182 

c 

21183 

c 

Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Spinal  t)one  autograft 

Spinal  t)one  autograft 

Spinal  bone  autograft 

Record  fluid  pressure.muscle 

Fibula  tx)ne  graft,  microvasc  . 

Iliac  bone  graft,  microvasc 

Mt  bone  graft,  microvasc  

Other  bone  graft,  microvasc  .. 

Bone/skin  graft,  microvasc 

Bone/skin  graft.  Iliac  crest 

Bone-skin  graft,  n^tatarsal .... 

Bone-skin  graft,  great  toe 

Electrical  bone  stimulation 

Electrical  tx>ne  stimulation 

Musculoskeletal  surgery  

Incision  of  jaw  joint  

ResectkKi  of  facial  tumor 

Excisnn  of  bone,  lower  jaw  ..., 

Excision  of  facial  bone(s) 

Contour  of  face  bone  lesion  .., 

RenvTval  of  face  bone  lesk)n  .. 

Remove  exostosis,  mandible  .. 

Remove  exostosis,  maxilla  

Removal  of  face  bone  lesion  .. 

Removal  of  jaw  bone  lesion  ... 

Removal  of  jaw  bone  lesion  ... 

Removal  of  jaw  bone  lesion  ... 

Extensive  jaw  surgery 

Removal  of  jaw  joint  

Remove  jaw  joint  cartilage 

Remove  coronoid  process 

Prepare  face/oral  prosthesis  ... 

Prepare  face/oral  prosthesis  ... 

Prepare  face/oral  prosthesis  ... 

Prepare  face/oral  prosthesis  ... 
Prepare  face/oral  prosthesis  ... 
Prepare  face/oral  prosthesis  ... 
Prepare  face/oral  prosthesis  ... 
Prepare  face/oral  prosthesis  ... 
Prepare  face/oral  prosthesis  ... 
Prepare  face/oral  prosthesis  ... 
Prepare  face/oral  prosthesis  ... 
Prepare  face/oral  prosthesis  ... 
Prepare  face/oral  prosthesis ... 

Maxillofacial  fixation „. 

Interdental  fixation 

Injection,  jaw  joint  x-ray , 

Reconstruction  of  chin  

Reconstruction  of  chin  , 

Reconstruction  of  chin  

Reconstructkjn  of  chin  

Augmentation  lower  jaw  bone  . 
Augmentation  lower  jaw  txxie  . 

Reductk>n  of  forehead  

ReductkMi  of  forehead  

Reduction  of  forehead  

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  mklface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  mklface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  mklface,  lefort 

Reconstruct  ort>it/forehead 

Reconstruct  ort)it/forehead 

Reconstruct  entire  forehead  .... 
Reconstruct  entire  forehead  .... 

Contour  cranial  bone  leskxi 

Reconstruct  cranial  bone 

Reconstruct  cranial  bone 


132 


251 


232 

231 
231 
231 
231 
231 
231 
231 
232 
231 
231 
232 


232 
232 
232 
226 
226 
226 
226 
226 
226 
226 
226 


226 
226 
226 
226 
231 
231 
347 
231 
232 
232 
232 
231 
232 


232 


6.04 


$319.30 


14.26 


$754.18 


23.93 
12.02 
12.02 
12.02 
12.02 
12.02 
12.02 
12.02 
23.93 
12.02 
12.02 
23.93 


23.93 
23.93 
23.93 
1.59 
1.59 
1.59 
1.59 
1.59 
1.59 
1.59 
1.59 


1.59 

1.59 

1.59 

1.59 

12.02 

12.02 

2.93 

12.02 

23.93 

23.93 

23.93 

12.02 

23.93 


$1,265.45 
$635.66 
$635.66 
$635.66 
$635.66 
$635.66 
$635.66 
$635.66 

$1,265.45 
$635.66 
$635.66 

$1,265.45 


$1,265.45 
$1,265.45 
$1,265.45 
$84.23 
$84.23 
$84.23 
$84.23 
$84.23 
$84.23 
$84.23 
$84.23 


$84.23 

$84.23 

$84.23 

$84.23 

$635.66 

$635.66 

$154.75 

$635.66 

$1,265.45 

$1,265.45 

$1,265.45 

$635.66 

$1,265.45 










""••••"•"•" 

••••■•    M 

23.93 

$1,265.46 

$134.24 


$63.86 


$366.12 

$150.84 

$639.35 

$253.09 

299.90 

$127.13 

299.90 

$127.13 

299.90 

$127.13 

299.90 

$127.13 

299.90 

$127.13 

299.90 

$127.13 

299.90 

$127.13 

$639.35 

$253.09 

299.90 

$127.13 

299.90 

$127.13 

S639.35 

$253.09 

$639.35 

$253.09 

$639.35 

$253.09 

$639.35 

$253.09 

$21.92 

$16.85 

$21.92 

$16.85 

$21.92 

$16.85 

$21.92 

$16.85 

$21.92 

$16.85 

$21.92 

$16.85 

$21.92 

$16.85 

$21.92 

$16.85 

$21.92 

$16.85 

$21.92 

$16.85 

$21.92 

$16.85 

$21.92 

$16.85 

299.90- 

$127.13 

299.90 

$62.15 

299.90 

$639.35 

$639.35 

$639.35 

299.90 

$639.35 


$639.35 


$127.13 
$30.95 
$127.13 
$253.09 
$253.09 
$253.09 
$127.13 
$253.09 


$253.09 


<  CPT  coda  and  dicripttons  only  ara  copyrigM  1997  Amwican  Medical  Assodatkm.  All  Rights  Reseived.  Applic*le  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Assoctatk)n.AI  rights  reserved. 
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Addendum  B.— Proposed  Hospital  CXttpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

INFORMATION— Continued 


CPTV 
HCPCS* 


21184 

C 

21188 

C 

21193 

C 

21194 

C 

21195 

C 

21196 

C 

21196 

C 

21206 

T 

21208 

T 

21209 

T 

21210 

T 

21215 

T 

21230 

T 

21235 

T 

21240 

T 

21242 

T 

21243 

T 

21244 

T 

21245 

T 

21246 

T 

21247 

C 

21248 

T 

21249 

T 

212S5 

C 

21256 

C 

21260 

T 

21261 

C 

21263 

C 

21267 

T 

21268 

C 

21270 

T 

21275 

T 

21280 

T 

21282 

T 

2129S 

T 

21296 

T 

21299 

T 

21300 

T 

21310 

T 

21315 

T 

21320 

T 

21325 

T 

21330 

T 

21335 

T 

21336 

T 

21337 

T 

21338 

T 

21339 

T 

21340 

T 

21343 

T 

21344 

C 

21345 

T 

21346 

C 

21347 

C 

21348 

C 

21365 

T 

21356 

C 

21360 

c 

21365 

c 

21366 

c 

21385 

c 

21386 

c 

21387 

c 

21390 

c 

21395 

c 

21400 

T 

21401 

T- 

21406 

c 

21407 

c 

21406 

c 

21421 

T 

21422 

c 

21423 

c 

21431 

c 

21432 

c 

'CPTe 

odwand 

»Cop»rt 

^1994 

HOPD 
Status 


Description 


Reconstruct  cranial  bone 

Reconstruction  of  midface  . — 
Reconstruct  kwer  jaw  txxie  .. 
Reconstruct  lower  jaw  bone  .. 
Reconstruct  lower  jaw  bor>e  » 
Reconstruct  k>wer  jaw  borie  .. 
Recortstruct  k)wer  jaw  bone  .. 
Reconstruct  upper  jaw  bone  .. 
Augmentation  o(  facial  bones 

Reductkxi  of  facial  bones 

Face  bone  graft 

Lower  jaw  bone  graft 

Rib  cartilage  graft — .. 

Ear  cartMaga  graft  

Reconstructkxi  of  iaw  joM 

ReconstructkMi  of  jaw  joint 

Reconstructk>n  of  jaw  joint ..... 
Reconstruction  of  k>wer  jaw ... 

Reconstruction  of  jaw  

Reconstructwn  of  jaw  

Reconstruct  kiwer  jaw  bone  .. 

Reconstruction  of  jaw  

Reconstruction  of  jaw  „ 

Reconstruct  k>wer  jaw  bone  .. 

Reconstructkxi  of  ort>it 

Revise  eye  sockets . 
Revise  eye  sockets  . 
Revise  eye  sockets . 
Revise  eye  sockets  . 
Revise  eye  sockets . 


Augmentation  dieek  bone  .. 
Revisk>n  ort)itofacial  bones . 
Revision  of  eyelid . 
Revision  of  eyelid . 


Reviskxi  of  jaw  musda/bone 
Revision  of  jaw  musde/txxie 
Crankymaxiltofacial  surgery  .. 
Treatment  of  skull  fracture  .... 
Treatment  of  nose  fracture  ... 
Treatment  of  nose  fracture  ... 
Treatment  of  nose  fracture  ... 

Repair  of  nose  fracture 

Repair  of  nose  fracture 

Repair  of  nose  fracture 

Repair  nasai  septal  fracture .. 
Repair  nasal  septal  fracture .. 
Repair  nasoathmoid  fracture 
Repair  nasoelhmoid  fracture 

Repair  of  nose  fracture 

Repair  of  sinus  fracture 
Repair  of  sinus  fracture 


231 


231 
231 


232 


12.02 


Repair  of  nose/jaw  fracture 

Repair  of  nose/jaw  fracture 

Repair  of  nosei^aw  fracture  ..„ — 

Repair  of  nose/jaw  fracture 

Repair  cfteek  bone  fracture 

Repair  cfieek  bone  fracture 

Repair  ctieek  bone  fracture 

Repair  cheek  bone  fracture  .„ — 

Repair  cheek  bone  fracture 

Repair  eye  socket  fracture 

Repair  eye  socket  fracture 

Repair  eye  socket  fracture 

Repair  eye  socket  fracture „. 

Repair  eye  socket  fracture 

Treat  eye  socket  fracture — 

Repair  eye  socket  fracture 

Repair  eye  socket  fracture 

Repair  eye  socket  fracture 

Repair  eye  socket  fracture 

Treat  nwuth  net  fracture »— 

Repair  imuth  roof  fracture 

Repair  mouth  roof  fracture 

Treat  craniofacial  fracture — 

Repair  crankifacial  fracture 

only  M  oopyngM  1997  AnNficv  Madkal  AssocMon.  Al  RighH  Raa«v«L  AppHcMt  FARSAIFARS  Apply. 
DwM  AasocMon.  Al  rig^  r 


Proposed 
APC 


232 

232 
232 

232 
232 
232 

232 
232 
218 
232 
232 
232 

232 
232 


232 


232 

"ai 

232 
231 
231 
231 
231 
231 
231 
231 
231 
231 
231 
232 
232 
216 
231 
232 
232 
232 
232 


Relative 
weigh! 


23J3 

23.93 
23.93 
23.93 
23.93 
23.93 
23.93 
23.93 
23.93 
2750 
23.93 
23.93 
23.93 

aJsa 

23.93 


23.93 


23.93 


23.93 
23.93 
12.02 
12.02 
12.02 
12.02 
12.02 
12.02 
12.02 
12.02 
12.02 
12.02 
23.93 
23.93 
20.13 
12.02 
23.93 
23.93 
23.93 
23.93 


23.93 


12.02 
12.02 


23.93 


Proposed 

payment 

rate 


$1,265.45 
$1,265.45 
$1,265.45 
$1,265.45 
$1,265.45 
$1,266.45 
$1,265.45 
$1,265.45 
$1,266.45 
$1,454.49 
$1,265.45 
$135.45 
$1,265.45 

$l!2^!4S 
$1,265.45 


$1,266.45 


$1,266.45 


$1,265.45 

$1,266.45 

$636.66 

S835.66 

S635.66 

$636.66 

$636.66 

S63S.66 

$635.66 

$635.66 

$636.66 

$636.66 

$1,265.45 

$1,265.45 

$1,064.67 

$636.66 

$1,265.45 

$1,266.45 

$1,265.45 

$1,266.45 


$1,265.45 


$636.66 


S836J6 
$836J6 


$1,266.45 


National 
unadiusted 
coinsurance 


$639.35 
$639.35 
$639.35 
$639.35 
$639.35 
$839.35 
$83935 
$639.35 
$639.35 
$715.52 
$639.35 
$638.35 
$639.35 


$639.35 
$839.35 


$639.35 


$639.35 


$639.35 
$639.35 
$299.90 
$299.90 
$299.90 
$299.90 
$299.90 
$299.90 
$299.90 
$299.90 
$299.90 
$299.90 
$639.35 
$639.35 
$520.93 
$299.90 
$639.35 
$639.35 
$639.35 
$639.35 


$839.35 


$299.90 


$299.90 
S299.90 


S838JS 


Minimum 
unadjusted 
coinsurance 


S2S3.09 
$253.09 
$253.09 
$253.09 
$253.09 
$253.09 
$253.09 
$253.09 
$253.09 
$290.90 
$253.09 
$253.09 
$253.09 

$2^.09 
$253.09 


$253.09 


$253.09 

$2S3!b9 
$253.09 
$127.13 
$127.13 
$127.13 
$127.13 
$127.13 
$127.13 
$127.13 
$127.13 
$127.13 
$127.13 
$253.09 
$253.09 
S212.93 
$127.13 
S253.09 
$253.09 
$253.09 
$253.09 


S127.13 


$127.13 
$127.13 


S2S3.09 
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CPTV 
HCPCS 2 

HOPD 

status 

indicator 

21433 

C 

21435 

C 

21436 

C 

21440 

T 

21445 

T 

21450 

T 

21451 

T 

21452 

T 

21453 

T 

21454 

T 

21461 

T 

21462 

T 

21465 

T 

21470 

C 

21480 

T 

21485 

T 

21490 

T 

21493 

T 

21494 

T 

21495 

C 

21497 

T 

21499 

T 

-21501 

T 

21502 

T 

21510 

C 

21560 

T 

21555 

T 

21556 

T 

21567 

C 

21600 

T' 

21610 

T 

21615 

C 

21616 

C 

21620 

C 

21627 

c 

21630 

c 

21632 

c 

21700 

T 

21705 

c 

21720 

T 

21725 

T 

21740 

C 

21750 

c 

21800 

T 

21805 

T 

21810 

C 

21820 

T 

21825 

C 

21899 

T 

21920 

T 

21925 

T 

21930 

T 

21935 

T 

22100 

C 

22101 

C 

22102 

c 

22103 

c 

22110 

c 

22112 

c 

22114 

c 

22116 

c 

22210 

c 

22212 

c 

22214 

c 

22216 

c 

22220 

c 

c 

22224 

0 

c 

22305 

T 

22310 

T 

22315 

T 

22325 

c 

22326 

c 

22327 

c 

Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Repair  craniofacial  fracture 

Repair  craniofacial  fracture 

Repair  craniofacial  fracture 

Repair  dental  ridge  fracture  .... 

Repair  dental  hdge  fracture 

Treat  lower  jaw  fracture 

Treat  lower  )aw  fracture 

Treat  lower  jaw  fracture 

Treat  lower  jaw  fracture 

Treat  lower  jaw  fracture 

Repair  lower  jaw  fracture 

Repair  lower  jaw  fracture „ 

Repair  lower  jaw  fracture 

Repair  lower  jaw  fracture 

Reset  dislocated  jaw . 

Reset  dislocated  jaw ... 

Repair  dislocated  jaw „. 

Treat  hyoid  bone  fracture  

Repair  fiyoid  bone  fracture 

Repair  fiyotd  bone  fracture 

Interdental  wiring 

Head  surgery  procedure , 

Drain  neck/chest  lesion 

Drain  chest  lesion  , 

Drainage  of  bone  lesion 

Biopsy  of  neck/chest , 

Renmve  lesion  neck/chest 

Rennove  lesion  neck/ctiest 

Renrave  tumor,  neck  or  chest  . 

Partial  removal  o(  rib 

Partial  removal  of  rib 

Removal  of  rib 

Removal  of  rib  and  nerves  

Partial  rennoval  of  sternum 

Sternal  debridement 

Extensive  sternum  surgery  

Extensive  sternum  surgery  

Revision  ol  neck  muscle 

Revision  of  neck  muscle/rib 

Revision  of  neck  muscle 

Revismn  of  neck  muscle „ 

Reconstruction  of  stemum 

Repair  of  stemum  separation  .. 

Treatment  ol  rib  fracture 

Treatment  of  rib  fracture 

Treatment  of  rib  fracture<s)  ....„ 

Treat  stemum  fracture 

Repair  stemum  fracture 

Neck/chest  surgery  procedure  . 

Biopsy  soft  tissue  ol  back 

Biopsy  soft  tissue  of  back 

Remove  lesion,  back  or  flank  .. 

Remove  tumor  of  back  

Remove  part  ol  neck  vertebra  . 
Remove  part,  thorax  vertebra  .. 
Remove  part,  lumbar  vertebra  . 
Remove  extra  spine  segment .. 
Remove  part  ot  neck  vertebra  . 
Remove  part,  tttorax  vertebra  .. 
Remove  part,  lumbar  vertebra  . 
Remove  extra  spine  segment .. 

Revision  of  neck  spine „. 

Revision  o(  thorax  spirw „. 

Revision  of  Hiwbar  spine » 

Revise,  extra  spine  segnient  ... 

Revision  of  neck  spine _ 

Revision  o(  thorax  spine 

Reviskxi  ol  kjmbar  spine „ 

Revise,  extra  spine  segment  .„ 
Treat  spine  process  fracture  .... 
Treat  spine  fracture . 
Treat  spine  fracture . 


Repair  of  spine  fracture 

Repair  neck  spine  fracture  ... 
Repair  thorax  spine  fracture 


231 
232 
232 
231 
232 
232 
232 
232 
232 
232 


231 
231 
232 
231 
231 


231 
231 
132 
252 


161 
163 
163 


2S2 
2S2 


132 


132 
132 


207 
216 


207 


207 
161 
163 
163 
163 


12.02 
23.93 
23.93 
12.02 
23.93 
23.93 
23.93 
23.93 
23.93 
23.93 


12.02 
12.02 
23.93 
12.02 
12.02 


$635.66 
$1,265.45 
$1,265.45 

$635.66 
$1,265.45 
$1,265.45 
$1,265.45 
$1,265.45 
$1,265.45 
$1,265.45 

$635!66 
$635.66 
$1,265.45 
$635.66 
$635.66 


12.02 

12.02 

6.04 

19.39 


$636.66 

$635.66 

$319.30 

$1,025.49 


207 
207 
207 


3.50 
10.69 
10.69 

$185.12 
$565.14 
$565.14 

19.39 
19.39 

$1,025.49 
$1,025.49 

6.04 

$319.30 

6.04 
6.04 

$319.30 
$319.30 

1.70 
20.13 

$90.11 
$1,064.67 

1.70 

$90.11 

1.70 

3.50 

10.69 

10.69 

10.69 

$90.11 
$185.12 
$565.14 
$565.14 
$565.14 





■  ••*••••••••«•■ 

1.70 
1.70 
1.70 

$00.11 
$90.11 
$00.11 

$299.90 
$639.35 
$639.35 
$299.90 
$639.35 
$639.35 
S639.35 
$639.35 
S639.35 
$639.35 

S299!96 
$299.90 
$639.35 
$299.90 
$299.90 

$299!96 
$299.90 
$134.24 
$509.18 


$127.13 
$253.09 
$253.09 
$127.13 
$253.09 
$253.09 
$253.09 
$253.09 
$253.09 
$253.09 


$127.13 
$127.13 
$253.09 
$127.13 
$127.13 

$127!l3 

$127.13 

$63.86 

$205.10 


$75.48 
$264.65 
$264.65 

$37.02 
$113.03 
$113.03 

$509.18 
$509.18 

$205.10 
$205.10 

.......™™^„ 

$63!86 

$134.24 
$134.24 

$63.86 
$63.86 



$31.64 
$520.93 

$18.02 
$212.93 

$31.64 

$18.02 

$31.64 

$75.48 

$264.65 

$264.65 

$264.65 

$18.02 

$37.02 

$113.03 

$113.03 

$113.03 





$31.64 
$31.64 
$31.64 

$1&02 
$18.02 
$18.02 

<  CPT  codes  and  de*criptkxB  on^  »•  copyrigM  1997  AnMrican  M«lk»l  AssocMion.  Al  Righli  Rasarw^ 
*  Copyrigm  1 994  Amarican  OanM  Anodaian.  At  right!  I 
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CPTV 
HCPCS* 

HOPD 

status 

indicator 

22328 

C 

22505 

T 

22548 

C 

22554 

C 

22556 

c 

22558 

c 

22585 

c 

22590 

c 

c 

22600 

c 

22610 

c 

22612 

c 

22614 

c 

22630 

c 

22632 

c 

22800 

c 

22802 

c 

22804 

c 

22808 

c 

22810 

c 

22812 

c 

22818 

c 

22819 

c 

22830 

c 

22840 

c 

22841 

c 

22842 

c 

22843 

c 

22844 

c 

22845 

c 

22846 

c 

22847 

c 

22848 

c 

22849 

c 

22860 

c 

22861 

c 

22862 

c 

22866 

c 

22889 

T 

22900 

T 

22999 

T 

23000 

T 

23020 

T 

23030 

T 

23031 

T 

23035 

c 

23040 

T 

23044 

T 

23065 

T 

23066 

T 

23075 

T 

23076 

T 

23077 

T 

23100 

T 

23101 

T 

23105 

T 

23106 

T 

23107 

T 

23120 

T 

23125 

C 

23130 

T 

23140 

T 

23145 

T 

23146 

T 

23150 

T 

23155 

T 

23156 

T 

23170 

T 

23172 

T 

23174 

T 

23180 

T 

23182 

T 

23184 

T 

'  23190 

T 

23195 

C 

Description 


Proposed 
APC 


Relative 


payment 
rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsuranoe 


Repair  each  add  spine  fx . 

Manipulation  of  spine 

Neck  spine  fusion „ 

Neck  spine  fusion 

Thorax  spine  fusion  

Lumbar  spine  fuskxi  

Addittonal  spinal  fusion 

Spine  &  skull  spinal  fusion  .... 

Neck  spinal  fusion 

Neck  spine  fusion  „„ 

Thorax  spine  fusion  

Lumbar  spirw  fusion  

Spine  fusion,  extra  segment 

Lumt>ar  spine  fusion  

Spine  fusion,  extra  segment 

Fusk>n  o(  spine  .... 

Fusion  of  spine  ... 

Fusion  of  spine . 

FuskMi  ol  spine .; 

Fusion  ot  spine  

Fusion  of  spitie  

Kyphectomy,  1-2  segments  

Kyphectomy,  3  &  rmre  segment 

Exptoration  of  spinal  fusion 

Insert  spine  fixation  device ... 

Insert  spine  fixation  device 

Insert  spine  fixatkm  device 

Insert  spine  fixatkxi  device 

Insert  spine  fixation  device 

Insert  spine  fixatkxi  device . 

Insert  spine  fixatton  device  ...^ 

Insert  spine  fixatkm  device  .... 

Insert  pelvic  rixatkxi  device 

Reinsert  spinal  fixation 

Remove  spine  fixation  device 

Apply  spine  prosth  device 

Remove  spine  fixation  device 

Remove  spine  fixaton  device 

Spine  surgery  procedure  

Renwve  abdominal  waH  lesion  ... 

Abdomen  surgery  procedure  

RenK)val  of  cak»um  deposits 

Release  shoulder  joint 

Drain  shoulder  lesnn 

Drain  shouMer  bursa  

Drain  shouUertxxte  lesion 

Expk>ratory  shoukler  surgery 

Expk)ratory  shoukler  surgery 

Biopsy  shoukler  tissues  .....: 

Bk)psy  shoukJer  tissues 

Removal  of  shoukjer  lesion  ........ 

Removal  of  shouMer  lesion  ... 

Remove  tumor  of  shoukler 

Bnpsy  of  shoulder  joint  

ShouWer  joint  surgery 

Remove  shouMer  joint  lining 

Incision  ol  collartxMie  joint 

Expkxe,  treat  shouMer  joint 

Partial  removal,  collartxx)e 

Removal  of  collartx>ne 

Partial  removal,  shouldertxxie 

Removal  of  bone  lesion 

Removal  of  bone  lesion 

Rerrxjval  of  bone  lesion _, 

Removal  of  hjmerus  leskyi 

Removal  ot  humerus  lesion 

Removal  of  humerus  leskxi 

Remove  collarbone  leskxi  .L... 

Remove  shoulder  blade  lesion  .... 

Remove  humerus  leskxi 

Remove  coUaitione  lesnn  

Remove  shouMeitiade  leskxi 

Remove  humerus  leskxi ; 

Partial  removal  of  scapula 

Removal  of  head  of  humerus 


210 


10.46 


207 
163 
163 
162 
2S3 
132 
132 

252 
252 
161 
163 
162 
163 
163 
251 
2S2 
2S2 
252 
252 
253 

"253 
251 
252 
252 
252 
252 
252 
252 
2S2 
2S2 
252 
252 
252 
252 


1.70 
10.69 
10.69 

5.67 
26.33 

6.04 

6.04 

19.39 

3.50 

.10.69 

5.67 

10.69 

10.69 

14.26 

19.39 

19.39 

19.39 

19.39 

26.33 

"xJia 

14.26 
19.39 
19.39 
19.39 
19.39 
19.39 
19.39 
19.39 
19J9 
19.39 
19.39 
19.39 
19.39 


$663.39 


$90.11 
$565.14 
$565.14 
$299.71 
$1,392.78 
$319.30 
$319.30 


$1,025.49 

$1,025.49 

$185.12 

$565.14 

$299.71 

$565.14 

$565.14 

$754.18 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,392.78 


$1,392.78 
$754.18 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 


$283.4 


$31.64 
$264.65 
$264.65 
$125.43 
$699.24 
$134.24 
$134.24 

$509.18 
$509.18 
$75.48 
$264.65 
$125.43 
$264.65 
$264.65 
$366.12 
$509.18 
$509.18 
$509.18 
$509.18 
$699.24 


$699.24 
$366.12 
$509.18 
$509.18 
$509.16 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 


$110.68 


$18.02 
$113.03 
$113.03 

$59.94 
$278.56 

$63J6 

$63.86 

ieiidsiib 

$205.10 
S37.02 
$113.03 
$69.94 
$113.03 
$113.03 
SlSa84 
$205.10 
$205.10 
$205.10 
$205.10 
$278.56 


$278.56 
$150.84 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
S205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 


<  CPT  codas  and  dascrlplkyis  onty  are  copyrigM  1 997  Anwhcan  Medical  Attocialkin.  Al  Rights  Raaaivad.  AppieaMa  FARSA3FARS  Apply. 
'Copyright  1994  American  Dental  Associalxx).  Al  rights  reserved. 
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CPTV 
HCPCS* 


23200 
23210 
23220 
23221 
23222 
23330 
23331 
23332 
23360 
23395 
23397 
23400 
23405 
2340« 
23410 
23412 
23415 
23420 
23430 
23440 
23450 
23455 
23460 
23462 
23465 
23466 
23470 
23472 
23480 
23485 
23490 
23491 
23500 
23505 
23515 
23520 
23525 
23530 
23532 
23540 
23545 
23550 
23552 
23570 
23675 
23585 
23600 
23605 
23615 
23616 
23620 
23625 
23630 
23650 
23655 
23660 
23665 
23670 
23675 
23680 
23700 
23800 
23802 
23900 
23920 
23921 
23929 
23930 
23931 
23935 
24000 
24006 
24065 
24066 
24075 


HOPD 

status 

indicator 


Description 


Removal  o(  collaitone 

Removal  of  shoulderblade 

Partial  removal  of  humerus 

Partial  removal  of  humerus 

Partial  removal  of  humerus 

Remove  shoulder  foreign  body  . 
Remove  shoulder  foreign  txxly  . 
Remove  slxxilder  foreign  body . 

Injection  for  shoulder  x-ray 

Muscle  transfer,  shoulder/arm  .. 

Muscle  transfers 

Fixation  of  shouldertXade 

Incision  of  tendon  &  muscle  

Incise  tendon(s)  &  mu3cle(s)  .... 

Repair  of  tendon(s) 

Repair  of  ferxlon(s)  

Release  of  shoulder  ligament  ... 

Repair  of  shoulder  

Repair  biceps  terxlon 

Removal/transplant  terxlon 

Repair  shoulder  capsule 

Repair  shoulder  capsule 

Repair  shoulder  capsule 

Repair  shoulder  capsule 

Repair  shoulder  capsule 

Repair  shoulder  capsule 

Reconstruct  shoulder  joint  

Reconstruct  shoulder  joint 

Revision  of  collartxxM  

Revision  of  collartxxie  

Reinforce  clavicle 

Reinforce  shouldertxxies 

Treat  clavicle  fracture  

Treat  clavicle  fracture  „ 

Repair  clavicle  fracture 

Treat  clavicle  dislocation „ 

Treat  clavicle  dislocation 

Repair  clavicle  dislocation  

Repair  clavicle  dislocation  

Treat  clavicle  dislocation 

Treat  clavicle  dislocation 

Repair  clavicle  dislocation  

Repair  clavicle  dislocation  

Treat  shoulderblade  fracture 

Treat  shoulderblade  fracture . 

Repair  scapula  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Repair  humerus  fracture 

Repair  humerus  fracture 

Treat  humenjs  fracture , 

Treat  humerus  fracture  

Repair  humerus  fraaure 

Treat  shoulder  dislocation 

Treat  shoulder  dislocation 

Repair  shoulder  dislocation  

Treat  dislocatiorVfracture  

Repair  dislocation/fracture 

Treat  distoctOiorVfracture  

Repair  dislocation/lracture 

Fixation  of  shoulder  

Fusion  o<  shoulder  joini  

Fusion  of  shoulder  joim  _ 

Amputation  of  ami  &  girdl» 

Amputation  at  shoulder  joint 

Amputation  loNowHjp  surgery  ... 
Shoulder  surgsiy  prooedurB  ..... 

Drainage  o(  aim  lesion  

Drainage  of  aim  bursa 

Drain  amVetxxw  bone  lesion  .... 

Exploratory  etoow  surgery 

Release  ekxiw  joint 

Biopsy  arnVetxjw  soft  tissue  .... 
Biopsy  arm/elbow  soft  tissue  .... 
Remove  amVelbow  lesion  


Propoeed 
APC 


163 
163 


347 


252 
252 
254 

254 
253 

254 

254 


254 
2S4 

2S4 
254 
254 
254 


253 
253 
253 
253 
207 
207 
216 
207 
207 
216 
216 
207 
207 
216 
216 
207 
207 
216 
209 
209 
216 
216 
209 
209 
216 
207 
210 
216 
209 
216 
209 
216 
210 
253 
253 


183 
207 
132 
132 
251 
252 
252 
161 
163 
162 


Relative 
weight 


lO.e 
10.6 


Z93 


19.39 
19.39 
34.37 
34.37 
26.33 
34.37 
34.37 


34.37 
34.37 
34.37 
34.37 
34.37 
34.37 


26.33 

26.33 

26.33 

26.33 

1.70 

1.70 

20.13 

1.70 

1.70 

20.13 

20.13 

1.70 

1.70 

20.13 

20.13 

1.70 

1.70 

20.13 

1.94 

1.94 

20.13 

20.13 

1.94 

1.94 

20.13 

1.70 

10.46 

20.13 

1.94 

20.13 

1.94 

20.13 

10.46 

26.33 

26.33 


11.17 

1.70 

6.04 

6.04 

14.26 

19J9 

19.39 

3.50 

10.69 

5.67 


Proposed 

payinent 

rate 


SS66.14 
$666.14 


$154.75 


SI  .025.49 
$1,025.49 
$1,817.86 
$1,817.86 
$1,392.78 
$1,817.86 
$1,817.86 


$1,817.86 
$1,817.86 
$1,817.86 
$1,817.86 
$1,817.86 
$1,817.86 


$1,392.78 

$1,392.78 

$1,392.78 

$1,392.78 

$80.11 

$90.11 

$1,064.67 

$90.11 

$90.11 

$1,064.67 

$1,064.67 

$90.11 

$90.11 

$1,064.67 

$1,064.67 

$90.11 

$90.11 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$90.11 

$563.39 

$1,064.67 

$102.84 

$1,064.67 

$102.84 

$1,064.67 

$663.39 

$1,392.78 

$1,392.78 


$680.61 

$80.11 

$319.30 

$318.30 

$754.18 

$1,025.49 

$1,025.49 

$185.12 

$566.14 

$299.71 


National 
unadjusted 
coinsurance 


$264.66 
$264.66 


$8^15 


$509.18 
$509.18 
$937.22 
$937.22 
$699.24 
$937.22 
$937.22 


$937.22 
$937.22 
$937.22 
$937.22 
$937.22 
$937.22 


$688.24 

$688.24 

$688.24 

$688.24 

$31.64 

$31.64 

$520.83 

$31.64 

$31.64 

$520.83 

$520.83 

$31.64 

$31.64 

$520.93 

$520.93 

$31.64 

$31.64 

S520.93 

$37.29 

$37.29 

$520.93 

$520.93 

$37.29 

$37.29 

$520.83 

$31.64 

$283.40 

$520.93 

$37.29 

$520.93 

$37.29 

$620.93 

$283.40 

$889.24 

$888.24 


$286.57 
$31.64 
$134.24 
$134.24 
$366.12 
$608.18 
$608.18 
$76.48 
$264.65 
$126.43 


Minimum 
unadjusted 
coinsurance 


$113.03 
$113.03 


$206.10 
$205.10 
$363.67 
$363.57 
$278.56 
$363.57 
$363.57 

$363!57 
$363.57 
$363.57 
$363.57 
$363.57 
$363.57 


$278.56 
$278.56 
$278.56 
$278.56 
$18.02 
$18.02 
$212.83 

$iao2 

$18.02 

$212.83 

$212.93 

$18.02 

$1&02 

$212.93 

$212.93 

$18.02 

$18.02 

$212.93 

S20.57 

$20.57 

$212.93 

$212.93 

$20.57 

$20.57 

$212.93 

$18.02 

$110.68 

$21^93 

$20.57 

$212.93 

$20.57 

$212.93 

$110.68 

$278.56 

$278.56 


$118.12 

$18.02 

$83.86 

$63.86 

$150.84 

$205.10 

$205.10 

$37.02 

$113.03 

$59.94 


ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

INFORMATION — Continued 


CPTV 
HCPCS 2 


HOPD 

status 

indicator 


'  CPT  codm  and  dncriptions  only  are  copyrigM  1997  Amaitcan  Madical  Asaodtfon.  Al  RlgMi  Raa«y«d.  ApplcAt*  FARSOFARS  Apply. 

'Copyright  l994Am«ncan  Dental  Association.  Al  rights  raMned. 


24076 

T 

24077 

T 

24100 

T 

24101 

T 

24102 

T 

24105 

T 

24110 

T 

24115 

T 

24116 

T 

24120 

T 

24125 

T 

24126 

T 

24130 

T 

24134 

T 

24136 

T 

24138 

T 

24140 

T 

24145 

T 

24147 

T 

24149 

C 

24150 

C 

24151 

c 

24152 

c 

24153 

c 

24155 

T 

24160 

T 

24164 

T 

24200 

T 

24201 

T 

24220 

T 

24301 

T 

24305 

T 

24310 

T 

24320 

T 

24330 

T 

24331 

T 

24340 

T 

24341 

T 

24342 

T 

24350 

T 

24361 

T 

24362 

T 

24354 

T 

24366 

T 

24360 

T 

24361 

T 

24362 

T 

24363 

T 

24365 

T 

24366 

T 

24400 

T 

24410 

T 

24420 

T 

24430 

T 

24435 

-J 

24470 

T 

24495 

T 

24498 

T 

24500 

T 

24505 

T 

24615 

T 

24516 

T 

24630 

T 

24535 

T 

24538 

T 

24545 

T 

24546 

T 

24560 

T 

24566 

T 

24666 

T 

24575 

T 

24676 

T 

24577 

T 

24579 

T 

24582 

T 

'CPTcodMand 

'Ccpyi 

right  19»4 

Description 


Remove  amVelbow  lesion  .... 
Renwve  tumor  of  arm/elbow 

Biopsy  ettx>w  joint  lining  

ExploreAreat  elbow  joint  

Remove  elbow  joint  lining 

Removal  of  elbow  bursa 

Remove  humerus  lesion 

Remove/graft  bone  lesion  — 

Remove/gratl  bone  lesion 

Remove  elbow  lesion 

Remove/gratt  bone  lesion 

Remove/graft  bone  lesion 

Removal  ol  head  of  radius  ... 
Removal  of  arm  bone  lesion  . 
Remove  radius  bone  lesion  ., 
Remove  ettxw  bone  lesion  ., 
Partial  renwval  of  arm  bone 

Partial  removal  of  radius 

Partial  removal  of  elbow 


Proposed 
APC 


Radical  resection  of  ebow . — 
Extensive  humerus  surgery  .... 
Extensive  humerus  surgery  ..„ 

Extensive  radius  surgery 

Extensive  radius  surgery  - 

Removal  of  elbow  joint  

Rennove  etoow  joint  implant .... 
Remove  redius  head  implant .. 
Removal  of  arm  foreign  body  . 
Removal  of  arm  foreign  body 

Injection  for  elbow  x-ray _. 

Muscle/tendon  transfer 

Arm  tendon  lengthening 

Revision  of  ami  tendon 

Repair  of  arm  tendon — 

Revision  of  arm  muscles  

Revision  of  arm  muscles  

Repair  of  biceps  tendon 

Repair  tendon/musde  arm  . — 

Repair  ol  ruptured  tendon 

Repair  of  tennis  elbow 

Repair  of  tennis  elbow 

Repair  of  tennis  elbow 

Repair  of  tennis  elbow 

Revision  of  tennis  elbow 

Reconstruct  elbow  joint 

Reconstruct  elbow  joint 

Reconstruct  elbow  joint 

Replace  eltx>w  joint . 


163 
163 
251 
252 
252 
251 
251 
252 
2S2 
251 
252 
252 
252 
252 
252 
252 
252 
252 
252 


Relative 
wei^ 


Reconstruct  head  of  radius  ... 
Reconstruct  head  of  radius  ... 

Revision  of  humerus 

Revision  of  humerus — 

Revision  ol  humerus 

Repair  of  humerus 


Repair  humerus  with  graft  . 

Revision  of  elbow  joint 

Decompression  of  forearm 

Reinforce  humerus -...- 

Treat  humerus  fracture 

Treat  humenjs  fracture 

Repair  humerus  fracture  .... 
Repair  humerus  fracture  .... 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humenis  fracture 

Repair  humerus  fracture  .... 
Repair  humerus  fracture  .... 
Treat  humerus  fracture  — 
Treat  humems  fracture  — 

Treat  humerus  fracture 

Repair  humerus  fracture  ... 

Treat  humerus  fracture 

Treat  humerus  fracture 

Repair  humerus  fracture  ... 
Treat  humenjs  fracture 


253 

252 

252 

161 

163 

347 

252 

252 

251 

253 

253 

253 

253 

253 

253 

252 

262 

252 

252 

252 

217 

218 

218 

218 

217 

218 

252 

252 

253 

253 

253 

253 

252 

253 

209 

209 

216 

216 

209 

209 

216 

216 

216 

208 

208 

216 

216 

209 

200 

216 

216 


10.69 
10.69 
14.26 
19.39 
19.39 
14.26 
14.26 
19.39 
19.39 
14.26 
19.39 
19.39 
19.38 
18.38 
19.39 
19.39 
19.39 
1939 
19.39 


Proposed 

payment 

rate 


$565.14 

$565.14 

$754.18 

$1,025.49 

$1,025.49 

$754.18 

$754.18 

$1,025.49 

$1,025.49 

$754.18 

$1,025.49 

$1,025.49 

$1,025.49 

$1,026.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


26.33 
19.39 
19.39 
3.50 
10.69 
2.93 
19.39 
19.39 
14.26 
26.33 
26.33 
26.33 
26.33 
26.33 
26.33 
19.39 
19.39 
19.39 
19.39 
19.39 
20.48 
27.50 
27.50 
27.50 
20.48 
27.50 
19.39 
19.39 
26.33 
26.33 
26.33 
26.33 
19.39 
26.33 
1.94 
1.94 
20.13 
20.13 
1.94 
1.84 
20.13 
20.13 
20.13 
1.84 
1.84 
20.13 
20.13 
1.84 
1.94 
20.13 
20.13 


$1,382.78 

$1,025.48 

$1,025.48 

$185.12 

$566.14 

$154.75 

$1,026.48 

$1,025.49 

$754.18 

$1,392.78 

$1,392.78 

$1,392.78 

$1,392.78 

$1,392.78 

$1,392.78 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,083.27 

$1,454.49 

$1,454.49 

$1,454.49 

$1,083.27 

$1,454.49 

$1,025.49 

$1,025.49 

$1,392.78 

$1,392.78 

$1,392.78 

$1,392.78 

$1,025.49 

$1,382.76 

$102.84 

$102.84 

$1,064.67 

$1,064.67 

$102  J4 

$102.84 

$1,064.67 

$1,064.67 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$1,064.67 


$264.65 
$264.65 
$366.12 
$509.18 
$509.18 
$366.12 
$366.12 
S609.18 
$509.18 
$366.12 
$509.18 
$509.18 
S509.1B 
$608.18 
$608.18 
$508.18 
$508.18 
$509.18 
$509.18 


$688.24 

$509.18 

$509.18 

$75.48 

S264.65 

$62.15 

$509.18 

$509.18 

$366.12 

$699.24 

$699.24 

$699.24 

$699  J24 

$^9.24 

$699.24 

$509.18 

$509.18 

$509.18 

$509.18 

$509.18 

$526.81 

$71552 

$715.52 

$715.52 

S526.81 

$715.52 

$509.16 

$509.18 

$699.24 

$699.24 

$699.24 

$699.24 

$509.18 

$699.24 

$37.29 

$37.29 

$520.93 

$520.93 

$37.29 

$37.29 

$520.93 

$520.93 

$520.93 

$37.29 

$37.29 

$520.93 

$520.93 

$37.29 

$37.29 

$520.93 

$520.93 


$113.03 
$113.03 
$150.84 
$205.10 
$205.10 
$150.84 
$150.84 
$205.10 
$205.10 
$150.84 
$206.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$206.10 


$278.56 
$205.10 
$206.10 
$37.02 
$113.03 
$30.95 
$205.10 
$205.10 
$150.84 
$278.56 
$278.56 
$278.56 
$278.56 
$278.56 
$278.56 
$206.10 
$205.10 
$205.10 
$205.10 
$206.10 
$216.65 
$290.90 
$290.90 
$290.90 
$216.65 
$290.90 
$205.10 
$205.10 
$278.56 
$278.56 
$278.56 
$278.56^ 
$205.10 
$278.56 
$20.57 
$20.57 
S212.93 
$212.93 
$20.57 
$20.57 
$212.93 
$212.93 
$21^93 
$20.57 
$20.57 
$212.83 
$212.93 
$20.57 
$2057 
$212.83 
$212.93 


^  wily  m  copyfV*  in7  Amaiican  Madical  Associalion.  Al  RigMs  Rm«v«1 
Dental  Assodalion.  Al  rights  reserved. 


Applic^)te  FARSA>FARS  Apply. 
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47637 


CPTV 
HCPCS 2 


HOPD 

Status 

indicator 


24586 

T 

24587 

T 

24600 

T 

24605 

T 

24615 

T 

24620 

T 

24635 

T 

24640 

T 

24650 

T 

24665 

T 

24665 

T 

24666 

T 

24670 

T 

24675 

T 

24685 

T 

24800 

T 

24802 

T 

24900 

C 

24920 

c 

24925 

T 

24930 

C 

24931 

c 

24935 

c 

24940 

0 

24999 

T 

25000 

T 

25020 

T 

25023 

T 

25028 

T 

25031 

T 

25035 

T 

25040 

T 

25065 

T 

25066 

T 

25075 

T 

25076 

T 

25077 

T 

25085 

T 

25100 

T 

25101 

T 

25105 

T 

25107 

T 

25110 

T 

25111 

T 

25112 

T 

25115 

T 

25116 

T 

25118 

T 

25119 

T 

25120 

T 

25125 

T 

25126 

T 

25130 

T 

25135 

T 

25136 

T 

25145 

T 

25150 

T 

25151 

T 

25170 

C 

25210 

T 

25215 

T 

25230 

T 

25240 

T 

25246 

T 

25248 

T 

25250 

T 

25251 

T 

25260 

T 

25263 

T 

25265 

T 

25270 

T 

25272 

T 

25274 

T 

25280 

T 

25290 

T 

Description 


Repair  elbow  fracture 

Repair  eltx>w  fracture 

Treat  elbow  dislocation , 

Treat  elbow  dislocation 

Repair  elbow  dislocation 

Treat  elbow  fracture 

Repair  elbow  fracture 

Treat  elbow  dislocation 

Treat  radius  fracture  

Treat  radius  fracture  

Repair  radius  fracture 

Repair  radius  fracture 

Treatment  of  ulna  fracture 

Treatment  of  ulna  fracture 

Repair  ulna  fracture  , 

Fusion  of  elbow  joint 

Fusion/graft  of  elbow  joint 

Amputation  of  upper  arm , 

Amputation  of  upper  arm 

Amjxjtation  follow-up  surgery  ... 
Amputation  follow-up  surgery  .., 
Amputate  upper  arm  &  implant . 

Revision  of  amputation  

Revision  of  upper  arm  

Upper  arm/elbow  surgery  

Incision  of  terxJon  sheath 

Decompression  of  forearm  

Decompression  of  foreami  

Drainage  of  forearm  lesion 

Drainage  of  forearm  bursa 

Treat  foreann  bone  lesion  

Explore/treat  wrist  joint  

Biopsy  forearm  soft  tissues  

Biopsy  forearm  soft  tissues  

RenfK>val  of  forearm  lesion 

Removal  of  forearm  lesion 

Remove  tumor,  forearm/wrist  ... 

Incision  of  wrist  capsule 

Biopsy  of  wrist  joint 

ExploreAreat  wrist  joint  

Remove  wrist  joint  lining 

Remove  wrist  joint  cartilage 

Renwve  wrist  tendon  lesion  

Remove  wrist  tendon  lesion  

Remove  wrist  tendon  lesion  

Remove  wrist/foreami  lesion  .... 
Remove  wnst/forearm  lesion  .... 

Excise  wrist  tendon  sheatti 

Partial  removal  of  ulna 

Renwval  of  forearm  lesion 

Remove/graft  forearm  lesion  .... 
Rennove/graft  forearm  lesion  .... 

Removal  of  wrist  lesion 

Remove  &  graft  wrist  lesion 

Remove  &  graft  wrist  lesion 

Remove  forearm  bone  lesion  ... 

Partial  renwval  of  ulna 

Partial  removal  of  radius 

Extensive  forearm  surgery 

Removal  of  wrist  bone , 

Removal  of  wrist  bones 

Partial  removal  of  radius 

Partial  renx)val  of  ulna , 

Injection  for  wrist  x-ray , 

RenrKJve  forearm  foreign  body  ... 

Removal  of  wrist  prosthesis 

Removal  of  wrist  prosthesis 

Repair  forearm  tendon/muscle  .. 
Repair  forearm  terxlon/muscle  .. 
Repair  forearm  terxlon/muscle  .. 
Repair  forearm  tendon/muscle  .. 
Repair  lorearm  tendon/muscle  .. 
Repair  forearm  tendon/muscle  .. 

Revise  wrist/forearm  tendon 

Incise  wrist/forearm  tendon 


Proposed 
APC 


216 
216 
209 
210 
216 
209 
216 
209 
209 
209 
216 
216 
209 
209 
216 
253 
253 


Relative 
weight 


251 


209 
251 
251 
252 
251 
251 
251 
252 
161 
163 
162 
163 
163 
2S1 
251 
252 
252 
252 
251 
261 
261 
251 
251 
252 
252 
252 
252 
252 
252 
252 
252 
252 
252 
252 


262 
262 
252 
252 
347 
251 
252 
252 
252 
252 
252 
252 
252 
252 
252 
252 


20.13 

20.13 

1.94 

10.46 

20.13 

1.94 

20.13 

1.94 

1.94 

1.94 

20.13 

20.13 

1.94 

1.94 

20.13 

26.33 

26.33 


14.26 


1.94 
14.26 
14.26 
19.39 
14.26 
14.26 
14.26 
19.39 

3.50 
10.69 

5.67 
10.69 
10.69 
14.26 
14.26 
19.39 
19.39 
19.39 
14J26 
10.54 
10.54 
14.26 
14.26 
19.39 
19.39 
19.39 
19.39 
19.39 
19.39 
19.39 
19.39 
19.39 
19.39 
19.39 


Proposed 

payment 

rate 


18.35 
18.35 
19.39 
19.39 
2.93 
14.26 
19.39 
19.39 
19.39 
19.39 
19.39 
19.39 
19.39 
19.39 
19.39 
19.39 


$1,064.67 

$1,064.67 

$102.84 

$553.39 

$1,064.67 

$102.84 

$1,064.67 

$102.84 

$102.84 

$102.84 

$1,064.67 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$1,392.78 

$1,392.78 


National 
unadjusted 
coinsurance 


$754.18 


$102.84 

$754.18 

$754.18 

$1,025.49 

$754.18 

$754.18 

$754.18 

$1,025.49 

$185.12 

$565.14 

$299.71 

$565.14 

$565.14 

$754.18 

$754.18 

$1,025.49 

$1,025.49 

$1,025.49 

$754.18 

$557.31 

$557.31 

$754.18 

$754.18 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 


$970.64 
$970.64 
$1,025.49 
$1,025.49 
$154.75 
$754.18 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 


$520.93 

$520.93 

$37.29 

$283.40 

$520.93 

$37.29 

$520.93 

$37.29 

$37.29 

$37.29 

$520.93 

$520.93 

$37.29 

$37.29 

$520.93 

$699.24 

$699.24 


$366.12 


$37.29 
$366.12 
$366.12 
$509.18 
$366.12 
S366.12 
$366.12 
$509.18 

$75.48 
$264.65 
$125.43 
$264.65 
$264.65 
$366.12 
$366.12 
$509.18 
$509.18 
$509.18 
$366.12 
$261.48 
S261.48 
$366.12 
$366.12 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 


Minimum 
unadjusted 
coinsurance 


$480.93 
$480.93 
$509.18 
$509.18 
$62.15 
$366.12 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 


$212.93 

$212.93 

$20.57 

$110.68 

$212.93 

$20.57 

$212.93 

$20.57 

$20.57 

$20.57 

$212.93 

$212.93 

$20.57 

$20.57 

$212.93 

$278.56 

$278.56 


$150.84 


$20.57 
$150.84 
$150.84 
$205.10 
$150.84 
$150.84 
$150.84 
$205.10 

$37.02 
$113.03 

$59.94 
$113.03 
$113.03 
$150.84 
$150.84 
$205.10 
$205.10 
$205.10 
$150.84 
$111.46 
$111.46 
$150.84 
$150.84 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 


$194.13 
$194.13 
$205.10 
$205.10 
$30.95 
$150.84 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 


ADDENDUM  B.— PROPOSED  HOSPfTAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

Informatkdn— Continued 


CPTV 
HCPCS* 


HOPD 

status 

Indicator 


'  CPT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Association.  Al  Rights  Reserved.  ApplicAia  FARS/DFARS  Apply. 
>  Copyright  1 994  American  Dental  Association.  Al  rights  reserved. 


2S295 

T 

25300 

T 

25301 

T 

25310 

T 

25312 

T 

25315 

T 

25316 

T 

2S320 

T 

25332 

T 

25335 

T 

25337 

T 

2S3S0 

T 

25366 

T 

25360 

T 

25365 

T 

25370 

T 

25375 

T 

2S390 

C 

25391 

C 

25392 

C 

25393 

c 

25400 

T 

25406 

c 

25415 

T 

25420 

C 

25425 

T 

25426 

T 

25440 

T 

25441 

T 

2S442 

T 

25443 

T 

25444 

T 

25445 

T 

25446 

T 

25447 

T 

25449 

T 

25460 

T 

25465 

T 

25490 

T 

25491 

T 

25492 

T 

25500 

T 

25505 

T 

25515 

T 

25520 

T 

25525 

T 

25526 

T 

.  25530 

T 

.25535 

T 

25545 

T 

25560 

T 

25565 

T 

25574 

T 

25575 

T 

25600 

T 

25605 

T 

25611 

T 

25620 

T 

25622 

T 

25624 

T 

25628 

T 

25630 

T 

25635 

T 

25645 

T 

T 

25660 

T 

25670 

T 

25675 

T 

25676 

T 

25680 

T 

25685 

T 

25690 

T 

T 

25800 

T 

25805 

T 

Description 


Release  wrist/foreann  tendon 

Fusion  of  tendons  at  wrist' 

Fusion  of  tendons  at  wrist  

Transplant  forearm  tendon  .... 
Transplant  foreann  tendon  .... 
Revise  palsy  hand  tendon(s)  . 
Revise  palsy  hand  tendon(s)  . 

Repalr/ravisa  wrist  joint 

Revise  wrist  joint ~.. 

Realignment  ct  hand 

Reconstruct  ulna/radloulnar ... 

Revision  of  radius 

Revision  of  radius 

Revision  of  ulna 


Revise  radius  &  ulna 

Revise  radius  or  ulna . 

Revise  radius  &  ulna  .. 

Shorten  radius/ulna ~ 

Lengthen  radius/ulna  

Shorten  radius  &  ulna 

Lengthen  radius  &  ulna  — 

Repair  radius  or  ulna 

Repair/graft  radius  or  ulna  . 

Repair  radius  &  ulna 

Repair/graft  radius  &  ulna  .. 
Repair^ratt  radius  or  ulna  . 
Repair/graft  radius  &  ulna  .. 
Repair/graft  wrist  bone  — 

Reconstruct  wrist  joint 

Reconstruct  wrist  joint 

Reconstruct  wrist  joint 

Reconstnjct  wrist  joint 

Reconstruct  wrist  joint 

Wrist  replacanient 

Repair  wrist  joint(s) 

Remove  wrist  joint  implant . 
Revision  of  wrist  joint .... — 

Revision  of  wrist  joint 

Reinforce  radius . 

Reinforce  ulna  . 


PrepOBOd 
APC 


Relative 


Reinforce  radius  and  ulna .... 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Repair  fracture  of  radius  . — 

Repair  fracture  of  radius 

Repair  fracture  of  radius  ...... 

Repair  fracture  of  radius 

Treat  fracture  of  ulna  ...: — . 

Treat  fracture  of  ulna 

Repair  fracture  of  ulna 

Treat  fracture  radius  &  ulna 
Treat  fracture  radius  &  ulna 
Treat  fracture  radius  &  ulna 
Repair  fracture  radius/ulna  . 
Treat  fracture  radius/ulna . 


Treat  fracture  radius/ulna  — 
Repair  fracture  radius/ulna  .... 
Repair  fracture  radius/ulna  .... 

Treat  wrist  bone  fracture 

Treat  wrist  bone  fracture 

Repair  wrist  bone  fracture  

Treat  wrist  bone  fracture 

Treat  wrist  bone  fracture 

Repair  wrist  bone  fracture  

Repair  wrist  bone  fracture  ..~. 

Treat  wrist  dislocation  — 

Repair  wrist  dislocation 

Treat  wrist  dislocation 

Repair  wrist  dislocation 

Treat  wrist  fracture ~.. 

Repair  wrist  fracture 

Treat  vmst  dislocation  ...„ — 

Repair  wrist  dislocation  .. 

Fusion  of  wrist  joint 


Fusion/graft  of  wrist  joint . 


251 
252 
252 
253 
253 
253 
253 
253 
217 
253 
253 
253 
253 
252 
252 
253 
253 


2S2 

"j^ 

"253 
253 
253 
218 
218 
218 
218 
218 
218 
217 
217 
253 
253 
253 
253 
253 
209 
209 
216 
209 
216 
216 
200 
209 
216 
209 
209 
216 
216 
209 
209 
216 
216 
209 
209 
216 
209 
209 
216 
209 
209 
216 
209 
216 
209 
216 
209 
216 
253 
253 


14.26 
19.39 
19.39 
26.33 
26.33 
26.33 
26.33 
26.33 
20.48 
26.33 
26.33 
26.33 
26.33 
19.39 
19.39 
26.33 
26J3 


Proposed 

payment 

rate 


19.39 
'l9.M 

HJia 

26.33 

26.33 

27.50 

27.50 

27.50 

27.50 

27.50 

27.50 

20.48 

20.48 

26.33 

26.33 

26.33 

26.33 

26.33 

1.94 

1.94 

20.13 

1.94 

20.13 

2ai3 

1.94 

1.94 

20.13 

1.94 

1.94 

20.13 

20.13 

1.94 

1.94 

20.13 

20.13 

1.94 

1.94 

20.13 

1.94 

1.94 

20.13 

1.94 

1.94 

20.13 

1.94 

20.13 

1.94 

20.13 

1.94 

20.13 

26.33 

26.33 


S754.18 
$1,025.49 
$1,025.49 
$1,392.78 
$1,392.78 
$1,382.78 
$1,302.78 
$1,392.78 
$1,083.27 
$1,392.78 
$1,302.78 
$1,302.78 
$1,392.78 
$1,025.49 
$1,025.49 
$1,392.78 
$1,382.78 


$1,025.49 


National 
unadjusted 
coinsurance 


$1,025.49 

$i'.m7e 

$1,392.78 

$1,392.78 

$1,454.49 

$1,454.49 

$1,454.49 

$1,454.49 

$1,454.49 

$1,454.49 

$1,083.27 

$1,083.27 

$1,392.78 

$1,392.78 

$1,392.78 

$1,392.78 

$1,392.78 

$102.84 

$102.84 

$1,064.67 

$102.84 

$1,064.67 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$102.84 

$1,064.67 

$102.84 

$1,064.67 

102.84 

$1,064.67 

$1,392.78 

$1,392.78 


S366.12 
S509.18 
$609.18 
$609.24 
$899.24 
$609.24 
$699.24 
$688.24 
$526.81 
$099.24 
$899.24 
$699.24 
$699.24 
$609.18 
$608.18 
S889.24 
S688.24 


Mirtimum 
unadjusted 
coinsurance 


$509.18 

"sswTis 

"S6wi4 

$699.24 

$699.24 

$715.52 

$71552 

$715.52 

$715.52 

$715.52 

$71552 

$526.81 

$526.81 

$699.24 

$699.24 

$699.24 

$699.24 

$699.24 

$37.29 

$37.29 

$520.93 

$37.29 

$520.93 

$520.93 

$37.29 

$37.29 

$520.93 

$37.29 

$37.29 

$520.93 

$520.93 

$37.29 

$37.29 

$520.93 

$520.93 

$37.29 

$37.29 

$520.93 

$3729 

$37.29 

$520.93 

$37.29 

$37.29 

$520.93 

$37.29 

$520.93 

$37.29 

$520.93 

$37.29 

$520.93 

$699.24 

$699.24 


$150.84 
$205.10 
$205.10 
$27856 
S27856 
$27856 
$27856 
$27856 
$216.65 
$27856 
S27856 
$27856 
$27856 
$205.10 
$205.10 
S27B56 
S27856 


S205.10 

"jcbsiib 


$27656 

S27856 

$27856 

$290.90 

$290.90 

$290.90 

$290.90 

$290.90 

$290.90 

$216.65 

$216.65 

$27856 

S278.56 

$27&56 

$27856 

$278.56 

$20.57 

$2057 

$212.93 

$2057 

$212.93 

$212.93 

$20.57 

$20.57 

$212.93 

$20.57 

$20.57 

$212.93 

$212.93 

$20.57 

$20.57 

$212.93 

$212.93 

$20.57 

$2057 

$212.93 

$20.57 

$20.57 

$212.93 

$2057 

$2057 

$21^93 

$20.57 

$212.93 

$20.57 

$212.93 

$20.57 

$212.93 

$278.56 

$278.56 


'  CIT- codes  «id  deaer^Hlons  only  M  cepyrigM  1997  American  Medic*  As»oc«ioo.  Al  Rights  Re»eiv«».  Applicat*  FARSrt)FARS  A^ 
>  Copyright  1994  American  Dental  AssodaHon.  Al  rights  raeeived. 
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Addendum  B.— Proposed  Hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


CPTV 
HCPCS' 

HOPD 

status 

indicator 

25810 

T 

25820 

T 

2S825 

T 

25830 

T 

25900 

C 

25906 

C 

2S907 

T 

2S909 

C 

25915 

C 

2S920 

C 

25922 

T 

25924 

C 

25927 

C 

25929 

T 

25931 

C 

25999 

T 

26010 

T 

26011 

T 

26020 

T 

26025 

T 

26030 

T 

28034 

T 

26035 

T 

26037 

T 

-26040 

T 

26045 

T 

26055 

T 

26060 

T 

26070 

T 

26075 

T 

26080 

T 

26100 

T 

26105 

T 

26110 

T 

26115 

T 

26116 

T 

26117 

T 

26121 

T 

26123 

T 

26125 

T 

28130 

T 

26135 

T 

26140 

T 

26145 

T 

26160 

T 

26170 

T 

26180 

T 

26185 

T 

26200 

T 

26205 

T 

26210 

T 

26215 

T 

26230 

T 

26235 

T 

26236 

T 

26250 

T 

26255 

T 

26260 

T 

26261 

T 

26262 

T 

26320 

T 

26350 

T 

26362 

T 

26356 

T 

26357 

T 

26358 

T 

26370 

T 

26372 

T 

26373 

T 

26390 

T 

26392 

T 

26410 

T 

26412 

T 

26415 

T 

26416 

T 

Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


FustOfVgraft  o(  wrist  joint 

Fusion  of  hand  bonea 

Fusion  hand  bones  with  graft 

Fusion  radioulnar  jnt/ulna  

Amputation  ol  foraamf 

Amputation  of  forearm  .......... 

Amputation  loftMHJp  sucgaiy 
Amputation  lotow-up  surgery 
Amputation  of  forearm 

Amfxitate  hand  at  wrM 

Amputate  hand  at  wrist 

Amputation  foHow-up  surgery  .. 

Amputation  of  hand 

Amputation  tolow-up  surgery  „ 
Amputation  folow-up  surgery  .. 

Forearm  or  wriai  surgery  

Drainage  of  finger  abscess 

Drainage  of  finger  abscess 

Drain  hand  tendon  sheath  

Drairtage  of  palm  bursa  

Drainage  of  palm  bursa(s) 

Treat  hand  bone  lesion 

Decompress  fingers/harxl 

Decompress  fingers/hand 

Release  palm  contracture 

Release  palm  contracture 

Incise  finger  tendon  sheath 

Incision  of  finger  tendon  . . 

Expiora/traat  hand  joint 

Explore/treat  finger  joint 

Explora/treat  finger  joint 

Biopsy  hand  joint  lining 

Biopsy  finger  joint  lining 

Biopsy  finger  joint  lining 

Removal  of  hand  lesion 

Removal  of  hand  lesion 

Remove  tumor,  hand/finger 

Release  palm  contracture 

Release  palm  contracture , 

Release  palm  contracture 

Remove  wrist  joint  lining 

Revise  finger  joint,  each  , 

Revise  finger  joint,  each  

Tendon  excision,  palm/finger .... 
Renwve  tendon  sheath  lesion  ., 
RerTX>val  of  palm  tendon,  each  , 

Removal  of  finger  tendon  

Rennove  finger  bone  

Remove  hand  bone  lesion 

Renwve/graft  bone  lesion 

Removal  of  finger  lesion „., 

Remove/graft  finger  lesion 

Partial  removal  of  hand  bone  ... 

Partial  removal,  finger  bone 

Partial  removal,  finger  bone 

Extensive  hand  surgery  

Extensive  hand  surgery  

Extensive  finger  surgery 

Extensive  finger  surgery 

Partial  removal  of  finger 

Removal  of  implant  from  hand  . 

Repair  finger/hand  tendon  

Repair/graft  hand  tendon 

Repair  finger/hand  tendon  

Repair  finger/hand  tendon  

Repair/graft  hand  tendon  

Repair  finger/hand  tendon  

Repair/graft  hand  terxlon 

Repair  finger/hand  tendon 

Revise  hand/finger  tendon 

Repair/graft  hand  tendon „. 

Repair  hand  tendon 

Repair/graft  hand  tendon 

Excision,  hand/finger  tendon  .... 
Graft  hand  or  finger  tendon 


253 
261 
262 
253 


2S1 


251 


183 


209 

131 

131 

261 

261 

261 

261 

261 

261 

262 

262 

261 

261 

261 

261 

261 

261 

261 

261 

163 

163 

163 

262 

262 

262 

261 

262 

261 

261 

261 

261 

261 

261 

261 

262 

261 

261 

261 

261 

261 

261 

262 

261 

261 

261 

163 

262 

262 

262 

262 

262 

262 

262 

262 

262 

262 

261 

262 

262 

262 


26.33 
10.54 
18.35 
26.33 


14.26 


14.26 


11.17 


1.94 
1.94 
1.94 
10.54 
10.54 
10.54 
10.54 
10.54 
10.54 
18.35 
18.35 
10.54 
10.54 
10.54 
10.54 
10.54 
10.54 
10.54 
10.54 
10.69 
10.69 
10.69 
18.35 
18.35 
18.35 
10.54 
18.35 
10.54 
10.54 
10.54 
10.54 
10.54 
10.54 
10.54 
18.35 
10.54 
10.54 
10.54 
10.54 
10.54 
10.54 
18.35 
10.54 
10.54 
10.54 
10.69 
18.35 
18.35 
18.35 
18.35 
18.35 
18.35 
18.35 
18.35 
18.35 
18.35 
10.54 
18.35 
18.35 
18.35 


$1,392.78 
$567.31 
$970.64 

$1,392.78 


$754.18 


$^4.18 


$690.61 

■$102!84 

$102.84 

$102.84 

$667.31 

$567.31 

$567.31 

$567.31 

$667.31 

$557.31 

$970.64 

$970.64 

$667.31 

$567.31 

$557.31 

$567.31 

$567.31 

$567.31 

$557.31 

$567.31 

$565.14 

$565.14 

$566.14 

$970.64 

$970.64 

$970.64 

$567.31 

$970.64 

$657.31 

$557.31 

$567.31 

$557.31 

$557.31 

$567.31 

$557.31 

$970.64 

$557.31 

$557.31 

$557.31 

$567.31 

$557.31 

$567.31 

$970.64 

$567.31 

$557.31 

$657.31 

$566.14 

$970.64 

$970.64 

$970.64 

$970.64 

$970.64 

$970.64 

$970.64 

$970.64 

$970.64 

$970.64 

$557.31 

$970.64 

$970.64 

$970.64 


$699.24 
$261.48 
$480.93 
$699.24 


$366.12 


$366.12 


$286.57 


$37.29 
$36.61 
$36.81 
$261.48 
$261.48 
$261.48 
$261.48 
$261.48 
$261.48 
$480.93 
$480.93 
$261.48 
$261.48 
$261.48 
$261.48 
$261.48 
$261.48 
$261.48 
$261.48 
$264.65 
$264.65 
$264.65 
$480.93 
$480.93 
$480.93 
$261.48 
$480.93 
$261.48 
$261.48 
$261.48 
S261.48 
$261.48 
$261.48 
$261.48 
$480.93 
$261.48 
$261.48 
$261.48 
$261.48 
$261.48 
$261.48 
$480.93 
$261.48 
$261.48 
$261.48 
$264.65 
$480.93 
$480.93 
$480.93 
$480.93 
$480.93 
$480.93 
$480.93 
$480.93 
$480.93 
$480.93 
$261.48 
$480.93 
S480.93 
$480.93 


$278.56 
$111.48 
$194.13 
$278.66 


$150.84 


$150.84 


$118.12 


$20.57 
$20.57 
$20.57 
$111.46 
$111.46 
$111.46 
$111.46 
$111.46 
$111.46 
$194.13 
$194.13 
$111.46 
$111.48 
$111.46 
$111.46 
$111.46 
$111.46 
$111.46 
$111.46 
$113.03 
$113.03 
$113.03 
$194.13 
$194.13 
$194.13 
$111.46 
$194.13 
$111.46 
$111.46 
$111.46 
$111.46 
$111.46 
$111.46 
$111.46 
$194.13 
$111.46 
$111.46 
$111.46 
$111.46 
$111.46 
$111.46 
$194.13 
$111.46 
$111.46 
$111.46 
$113.03 
$194.13 
$194.13 
$194.13 
$194.13 
$194.13 
$194.13 
$194.13 
$194.13 
$194.13 
$194.13 
$111.46 
$194.13 
$194.13 
$194.13 


<  CPT  codes  and  descriptions  only  are  copyright  1 997  American  Medical  AssodaUon.  Al  Rights  Reserved.  Appllcable  FARS/DFARS  Apply. 
'CopyngM  1994  American  Dental  Association.  All  rights  reeervad. 
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ADDENDUM  B.— Proposed  Hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


CPTV 
HCPCS* 


HOPD 

status 

Indicator 


26418 

T 

26420 

T 

26426 

T 

26428 

T 

26432 

T 

26433 

T 

26434 

T 

26437 

T 

26440 

T 

26442 

T 

26445 

T 

26448 

T 

264SC 

T 

T 

26460 

T 

26471 

T 

26474 

T  - 

26476 

T 

26477 

T 

26478 

T 

26479 

T 

26480 

T 

26483 

T 

26466 

T 

26480 

T 

264M 

T 

26482 

T   ■ 

OttdHA 

T 

4w490 

T 

26497 

T 

26408 

T 

26489 

T 

26500 

T 

26502 

T 

26504 

T 

26608 

T 

26610 

T 

26616 

T 

26617 

T 

20518 

T  ■ 

26520 

T 

2062S 

T 

26530 

T 

26531 

T 

26635 

T 

26636 

T 

26640 

T 

26041 

T 

26S42 

T 

26645 

T  ■ 

26646 

T 

26648 

T 

26660 

T 

26651 

C 

26563 

c 

26564 

c 

^my-fi 

T 

2O0OO 

c 

26660 

T 

26561 

T 

26662 

T 

'^UlAC 

T 

26567 

T 

26568 

T 

26580 

T 

26585 

T 

26587 

T 

26590 

T 

26591 

T 

26593 

T 

26596 

T 

26597 

T 

26600 

T 

26605 

T 

26607 

T 

<CPT  code*  and 

'Copyr 

lgM1994 

Description 


Repair  finger  terxJon  

Repair/graft  flr>ger  terxlon 

Repair  flngeiyhand  tendon  — 

Repair^graft  finger  tendon 

Repair  finger  tendon 

Rejiair  fingw  tendon 

Repairf^jFafl  finger  tendon 

fleaiignmeni  of  tendons 

Release  pahiVlinger  tendon  .... 

Release  pakn  &  finger  tendon 
Raieass  haixVnnger  tendon .... 

ReleaM  toraarm/hand  tendon 
Incision  cf  pakn  tendon  „..».... 

Inciiion  4(  finger  tendon  ....~~ 

Indaa  hand/Dngsr  tendon  .._;„ 
Fusion  of  finger  tendons  ........ 

Fusion  of  fngar  undone  .~.— . 
TaiKion  wnginenng  „„„..«...« 
TefKlon  shoftaninQ 


Lengthening  of  hand  tendon  ., 
Shortaning  of  hand  tendon  „. 

Transplant  hand  tendon 

Tiansplent^griM'hand  tendon , 


Raviae  ttwnito  tendon _... 

Tendon  tnraiar  wtti  i^all ._... 
Hand  landonAiiuacia  tnnsiar . 
Rawiaa  tiMnt)  tendon  .-._..~». 
Fingar  tendon  lonilar  ...».«. 
Fingac  tandon  tranaiar  .....~... 
Raviiion  of  Ingar  »..«.._...»» 
Hand  tendon  lamiialiuolton  ~. 
Hand  tandon  lawmuuction ... 
Hand  laiKlun  lauuiiitiuclion  ~ 
Raleaaa  thuot>  oorMnctm ... 
TlKjmb  tarwten  tranafaf  .».««. 
Fusion  otknucMa-ioM  .«.._. 

Fu*>n«llcnucHa)einli 

Fusion  ol  lewcMa  joinia  ..._... 
Ralaaaa  toiucMa  conMciuiv 
Aeiaaaa  finger  oontiadura ..». 
Ravlaa  knudda  ioim  „...■■■■»... 
Tlawisa  KnucWa  wllh  knpianl  . 
'Rairtsa^fingaf  JoiiM  „._„_...._.. 
naMaaranpHni  angw  jon  «... 

Raoair  hMd  ioint 

Repair  tiand  lomt  wait  gnrt ... 
Repair' liand  jaini  wMh  gnft ... 

Repair  noTHinioniiand 

netiOnWrurt  fingar  ioini  .„ . 

Conatrud  thumb  laplaoanwnl 

Qraat  toa-hand  iranilar 

sngie  loa  nam  iraiwar  .___ 
Doubte  toa-hand  iranilw  — 
PosHional  change  of  fingar  _. 

Toe  joint  transfer 

Repair  of  wab  finger 

RafMir  of  wab  fingar 

RaJMir  of  wab  fingar 

Oorract  malKafpai.fiaw  — _ 
Correct  fingar  daformKy  ........ 

Lengthen  matacarpaVfirtger  .. 

Repair  hand  defonnity 

riapair  finger  dstermty  .».»» 
Reconstruct  axtia  fingar ....... 

Repair  finger  daformfiy  

Repair  rauadaa  of  hand 

Reioaee  musdes  of  hand  — 
Excision  uonaliiuUng  tissue ... 
Rotoasa  of  scar  oonlractuta .. 

Treat  metacarpal  fracture  

Treat  metacarpal  fracture  — 
Treat  metacarpal  fracture  ..... 


Propoeed 
APC 


261 

262 

262 

262 

261 

261 

262 

261 

261 

262 

261 

262 

261 

«1 

261 

261 

261 

261 

261 

261 

261 

262 

262 

262 

262 

262 

262 

262 

262 

262 

262 

282 

26t 

212 

262 

261 

202 

262 

262 

262 

261 

261 

217 

218 

217 

-218 

261 

262 

261 

282 

262 

262 

262 


262 


Relative 


261 
262 

262 
262 
262 
262 
262 
262 
261 
262 
262 
261 
262 
262 
209 
209 
209 


10.54 
18.35 
18.36 
18J5 
^0M 
^0M 
18.36 
10.54 
10.54 
18.36 
10.54 
18.36 
10.54 
1054 
10.54 
10.S4 
10.54 
10.64 
10.54 
10.54 
10.54 
10.35 
1&36 
18.36 
18.36 
MJSB 
t8J6 
10J6 
18J6 
t8J6 
18.36 
1835 
10.54 
18.36 
18J6 
10.54 
18.86 
18J6 
1836 
18J6 
10.54 
10.54 
20.48 
27:50 
20.48 
27,50 
10.54 
18.36 
10.54 
18J6 
18.36 
18.36 
18J6 


18.36 

"loii 

18.36 

18.35 

18.35 

18J6 

18.35 

18.35 

18J6 

10.54 

18.36 

18.36 

,10.54 

18.35 

18.36 

1.94 

1.94 

1.94 


Propoeed 
payment 


S667.31 
$870.64 
S870.64 
$970.64 
S667.31 
$66731 
$870.64 
$66731 
S66731 
$87034 
$56731 
$87034 
$66731 
S66731 
$66731 
$66731 
$66731 
$66731 
$66731 
866731 
$66731 
$870.64 
8070.64 
$870.84 
8O7O.04 
807034 
$070.04 
$070.04 
$07034 
W7O.04 
$87ae4 
$07«.04 
866731 
$87034 
$07034 
866731 
$87034 
807034 
$07034 
807034 
$86731 
$66731 
81383J27 
$1,464.48 
81,08337 
$1(464.40 
$66731 
$07034 
$66731 
$07034 
.8870.64 
8070.84 
$070.84 


$870.64 

HesfJi 

8870.84 
$070.64 
$07034 
$870.84 
$070.64 
$070.64 
$970.64 
$55731 
$870.64 
$970.64 
$66731 
$870.64 
$070.64 
$10234 
$102.84 
$102.84 


National 
unadjusted 
coinsurance 


T" 


$261.48 
$480.93 
$480.93 
$48033 
$261.48 
$261.48 
$480.93 
$261.46 
$261.48 
$46033 
8261.48 
$460.99 
$261.48 
$261.48 
$261.48 
$261.48 
8261.48 
8261.48 
8261.48 
$261.48 
$261.48 
$48033 
$480.93 
$48033 
848033 
$48033 
$48033 

$48033 
848033 

8281.48 

$281.48 
848033 
848033 
848038 
848033 
8861  w48 
$261.48 
$82631 
$71532 
862631 
$71632 
«261.48 

8261.48 
848033 

848033 

$48033 


$48033 


Minimum 
urtadjusted 
coinsurance 


$111.46 
$194.13 
$194.13 
$194.13 
$111.46 
$111.46 
$194.13 
$111.46 
$111.46 
$194.13 
$111/46 
$194.13 
$111.46 
$111.46 
$111.46 
$111.46 
$111.46 
$111.46 
$111.46 
$111.40 
$111.46 
$194.13 
$104.13 
8194.13 
$184.13 
$194.13 
$194.13 
$184.13 
8104.13 
$184.13 
$184.13 
$184.13 
8111.46 
$t»4.13 
$104.13 
8111.46 
$104.13 
$184.13 
$104.13 
$104.13 
$111.40 
$111.40 
$216.66 
820030 
8216.66 
$280.80 
$111.48 
$104.13 
$111.40 
8194.13 
$184.13 
$184.13 
$184.13 


8184.13 


8281.48 

$111.48 

848033 

8t84.13 

8480.83 

$184.13 

840033 

$184.13 

$48033 

8194.13 

848033 

$184.13 

$400.83 

8104.13 

$48033 

$194.13 

$261.48 

S111.46 

848033 

$104.13 

$40033 

$194.13 

$201.40 

$111.46 

$40033 

$194.13 

$400.83 

$194.13 

$3739 

$2037 

$3729 

$20.57 

$3739 

$20.57 

only  are  copyilglM  1997  American 
Denial  Asaodtfon.  Al  rights  raaaived. 
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AooENOUM  B.— Proposed  Hospital  CXjtpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


cptv 

HCPCS* 

HOPO 

Status 

indicator 

26608 

t 

26615 

t 

26641 

t 

26645 

T 

26650 

T 

OAJtAK 

T 

26670 

T 

26675 

T   _ 

26676 

T 

26685 

T 

T 

26700 

T 

26705 

T 

26706 

T 

26715 

T 

26720 

T 

26725 

T 

26727 

T 

26735 

T 

26740 

T 

26742 

T 

26746 

T 

26750 

T 

26755 

T 

26756 

T 

26765 

T 

26770 

T 

26775 

T 

26776 

T 

26785 

T 

26820 

T 

26841 

T 

26842 

T 

26843 

T 

26844 

T 

26850 

T 

26862 

T 

26860 

T 

26881 

T 

26862 

T 

26863 

T 

26910 

T 

26961 

T 

26962 

T 

OAOQO 

T 

26990 

T 

26991 

T 

26992 

C 

27000 

T 

27001 

T 

27003 

T 

27006 

C 

27006 

C 

27025 

c 

27030 

c 

27033 

T 

27035 

c 

27036 

c 

27040 

T 

27041 

T 

27047 

T 

27048 

T 

27049 

T 

27050 

T 

27062 

T 

27064 

C 

27060 

T 

27062 

T 

27065 

T 

27066 

T 

27067 

T 

27070 

C 

27071 

C 

27075 

c 

27076 

c 

Description 


APC 


Relative 
weighl 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Treat  metacarpal  fracture  

Repair  metacarpal  fracture 

Treat  thumb  dislocation  

Treat  tfiumb  fracture 

Repair  thumb  fracture 

Repair  thumb  fracture 

Treat  hand  dislocation 

Treat  hand  dislocation 

Pin  hand  disiocation 

Repair  hand  dislocation 

Repair  hand  dislocation 

Treat  knuckle  dislocation  

Treat  ImucMe  dislocation „. 

Pin  Imudde  dislocation  _.., 

Repair  knudde  dislocation 

Treat  fingar  fracture,  each  ~~-i. 

Treat  finger  fracture,  each 

Treat  finger  fracture,  each 

Repair  finger  fracture,  each 

Treat  finger  fracture,  each  _„„ 

Treat  finger  fracture,  each 

Repair  Tinger  fracture,  each 

Treat  linger  fracture,  each 

Treat  finger  fracture,  each 

Pin  finger  fracture,  each 

Repair  finger  fracture,  each 

Treat  finger  dislocation  

Treat  finger  dislocation  ....__..... 

Pin  finger  dislocation 

Repair  linger  dislocation 

Thumb  fusion  with  graft 

Fusion  of  thumb 

Thumb  fusion  with  graft 

Fusion  o(  hand  )oint 

FusiorVgrafi  of  hand  ioM 

Fusion  of  loiuclde 

Fusion  of  Imudde  with  graK 

Fusion  of  finger  joint 

Fusion  of  linger  joint,  added 

FustorVgrafI  of  finger  joM 

Fuse/gralt  added  joM 

Amputate  metacarpal  bone  _„ 
Amputation  of  Wntfai/Miuiit)  ~_ 
Ampulatian  of  fJngaiAfiuiit)  „„ 

HandAbiger  swgery  

Drainage  of  peMs  lesion 

Drainage  of  pelvis  bursa 

Drainage  of  bone  lesion 

Incision  of  hip  tendon 

Incision  of  flip  terxlon  ..„_„_.. 

Incision  of  hip  tendon 

Incision  of  hip  tendon 

Incision  of  hip  terxtons 

Incision  of  hip^lhigh  fascia 

Drainage  of  hip  joint 

Exploration  of  hip  joint 

Denervation  of  hip  joint 

Excision  of  hip  joint/muscle  .„ 
Biopsy  of  soft  tissues  ..„„„'„.. 

BiofMy  of  soft  tissues 

Rerrwve  hip/pelvis  lesion 

RerTKJve  hip/pelvis  lesion 

Remove  tumor,  hip/pelvis 

Biopsy  of  sacroiliac  joint 

Biopsy  of  Np  joint  „.. 

Removal  of  hip  joint  lining 

Removal  of  ischial  bursa  

Remove  femur  lesion/bursa ... 
Removal  of  hip  bone  lesion  ... 
Removal  of  hip  bone  lesion  ... 
Remove/grafi  hip  bone  lesion 
Partial  removal  of  hip  bor>e  .... 

Partial  removal  of  hip  bone 

Extensive  hip  surgery  „_. 

Extensive  hip  surgery 


216 
216 
209 

209 
216 
216 
209 
210 
216 
216 
216 
207 
210 
209 
216 
207 
207 
216 
216 
207 
209 
216 
207 
207 
216 
218 
207 
210 
216 
216 
282 
262 
262 
262 
262 
262 
262 
262 
262 
262 
262 
262 
261 
261 
207 
251 
2S1 


251 
252 
252 


263 


162 
163 
163 
163 
163 
251 
251 

"251 
251 
251 
252 
252 


20.13 
20.13 

1.94 

1.94 
20.13 
20.13 

1.94 
10.46 
20.13 
20.13 
20.13 

1.70 
10.46 

1.94 
20.13 

1.70 

1.70 
20.13 
20.13 

1.70 

1.94 
20.13 

1.70 

1.70 
20.13 
20.13 

1.70 
10.46 
20.13 
2ai3 
18.36 
18J6 
18.35 
18J6 
18.35 
18.36 
18J5 
18.36 
18J6 
18.35 
18J5 
18.35 
10.54 
10.54 

1.70 
14.26 
14.26 


14.26 
19.39 
19.39 


26.33 


5.67 
10.69 
10.69 
10.69 
10.69 
14.26 
14.26 

iVie 

14.26 
14.26 
19.39 
19.39 


$1,064.67 

$1,064.67 

S102.84 

$102.84 

$1,064.67 

$1,064.67 

$102.84 

$553.39 

$1,064.67 

$1,064.67 

$1,064.67 

S9ai1 

$653.39 

$102.84 

$1,064.67 

$9aii 

$90.11 
$1,064.67 
$1,064.67 

$90.11 

$102.84 

$1,064.67 

$80.11 

$80.11 
$1.064J7 
$1,064.67 

$8aii 

$553.39 

$1,064.67 
$1,064.67 
$970.64 
$970.64 
$970.64 
$970.64 
$970.64 
$970.64 
$970.64 
$97a64 
S87a64 
$970.64 
$870.64 
$070.64 
$567.31 
$567.31 
$80.11 
$754.18 
$754.18 


$754.18 
$1,025.49 
$1,025.49 


$1,382.78 


$299.71 
$666.14 
$665.14 

$565.14 
$565.14 
$754.18 
$754.18 

$TO4!l8 

$754.18 

$754.18 

$1,025.49 

$1,025.49 


$520.93 

$520.93 

$37.29 

$37.29 

$620.93 

$620.93 

$37.29 

$283.4 

$620.93 

$520.93 

$520.93 

$31.64 

$283.4 

$37.29 

$520.93 

$31.64 

$31.64 

$620.93 

$520.93 

$31.64 

$37.29 

$620J3 

$31.64 

$31.64 

$520.93 

$520.93 

$31.64 

$283.4 

$520.93 

$520.93 

$480.93 

$480.93 

$480.93 

$480.93 

$480.93 

$480.93 

$480.93 

$480.93 

$480.93 

$480.93 

$480.93 

$480.93 

$261.48 

$261.48 

$31.64 

$366.12 

$366.12 


$366.12 
$609.18 
$509.18 


$689.24 


$125.43 
$264.65 
$264.66 
$264.65 
$264.65 
$366.12 
$366.12 


$366.12 
$386.12 
$366.12 
$609.18 
$609.18 


$212.93 
$212.93 

$20.57 

$20.57 
$212.93 
$212.93 

$20.57 
$110.68 
$212.93 
$212.93 
$212.93 

$18.02 
$110.68 

$20.57 
$212.93 

%\Bxa 

$18.02 
$212.93 
$212.93 

$1&02 

$20.57 
$212.93 

$18.02 

$1&02 
$212.93 
$212.93 

$18.02 
$110.66 
$212.93 
$212.93 
$194.13 
$194.13 
$194.13 
$194.13 
$194.13 
$194.13 
$194.13 
$194.13 
$194.13 
$194.13 
$194.13 
$194.13 
$111.46 
$111.46 

$18.02 
$150J4 
$150.84 

"i'lsbiM 

$206.10 
$205.10 


$278.56 


$69.94 
$113.03 
$113.03 
$113.03 
$113.03 
$150.84 
$160.84 

"$is6!84 
$150J4 
$150.84 
$206.10 
$206.10 


'  CPT  codas  and  dwcriplions  only  are  copyrigM  1997  AiTMrican  M«Scal  Anodalion.  Al  Right*  R6Mrv«d.  AppHcabte  FARS/OFARS  Apply. 
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ADDENDUM  B  -PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  REIATED 

INFORMATION— Continued 


CPTV 
HCPCS* 


HOPO 

status 

Indicator 


27077 

C 

27078 

c 

27079 

c 

27080 

T 

27066 

T 

27087 

T 

27090 

C 

27001 

c 

27093 

T 

27005 

T 

27097 

T 

27098 

T 

27100 

T 

27106 

T 

27110 

T 

27111 

T 

27120 

C 

27122 

C 

27125 

C 

27130 

C 

27132 

C 

27134 

c 

27137 

c 

27138 

c 

27140 

c 

27146 

c 

27147 

c 

27151 

c 

27156 

c 

27158 

c 

27161 

c 

27165 

c 

27170 

c 

27176 

c 

27176 

c 

27177 

c 

27178 

c 

27179 

c 

27181 

c 

27186 

c 

27187 

c 

27193 

T 

27194 

T 

27200 

T  " 

27202 

T 

27215 

c 

27216 

c 

27217 

c 

27218 

c 

27220 

T 

27222 

c 

27226 

c 

27227 

c 

27228 

c 

27230 

T 

27232 

c 

27235 

c 

27238 

c 

27238 

T 

27240 

c 

27244 

c 

27245 

0 

27246 

T 

27248 

c 

27250 

T 

27252 

T 

27253 

c 

27254 

0 

27256 

T 

27257 

T 

27258 

c 

27259 

c 

27265 

T 

27266 

T 

27275 

T 

'CPT  codes  and 

'Copy 

right  1994 

Description 


Extensive  hip  surgery 

Extensive  hip  surgery 

Extensive  hip  surgery 

Removal  of  tafl  bone 

Remove  hip  fotaign  body 

Remove  hip  toreign  body 

Removal  of  Np  protfwais  — 
Aamoval  of  hip  prootheeis  — 

Infection  kx  bip  i-ray 

tniacbcn  lor  Np  x-ray 

Revision  o(  hip  tendon 

Tranafer  tendon  to  peivie 

Transfer  ol  abdominal  muicie 
Transiar  of  apinat  muscle  — 
Transferal iopaoaa muacie ... 
Transiar  of  MopaoM  muade  „. 
naconatmction  d  hip  sockot  „ 
Reconsiruciion  ol  hip  aockal  . 

Partial  Np  wplaewnant 

Total  flip  replOBeiiiBrt  — ._._ 

Total  Np  leplaoament 

RaviaeNpjointraplaiiemenl  . 
Revise  hip  jOMiOplacemenl  . 
Rewiae  Np  joM  raplKwnent  . 
Transplant  ol  famur  ridge  — 

Indaion  of  hip  bone .. 

Revision  of  Np  bone 

Indaion  d  Np  bones 

neviaion  d  Np  bonaa 

RevWon  d  pdvia . 


Proposed 
APC 


252 
2S1 
251 


347 
347 
252 
252 
253 
263 
253 
253 


19J8 
14.26 
14.26 


Indsion  d  nock  d  femur 

mdsion/llxalion  d  femur 

Repdr^Brtlemtr  head/neck 

Treat  slppod  epiphysis 

Treat  sipped  epiphysis 

Repair  sippad  epiphysis 

Repair  sipped  epiphysis 

Revise  hewVneck  d  femur .... 
Repair  sipped  epiphysis  . — 
Revision  d  lemur  epiphysis ... 
Npl 


2M 

2jaa 

19J8 
19.39 
2633 
26.33 
26J3 
26,33 


Proposed 

payment 

rate 


$1.025.4« 
$754.18 
$754.18 


$154.75 
$164.75 
$1,025.48 
Sl.025.49 
$1,302.78 
41.392.78 
$1,382.78 
Si;302.78 


National 
utwdjusied 
coinsurance 


$509.18 
$386.12 
$366.12 


$62.15 
$62.15 
$609.18 
$509.18 
$809.24 
$800^4 
$89924 
$89024 


Minimum 
unadjusted 
coinsurance 


$206.10 
$150.84 
$150  J4 


$30  J6 
$30J6 
$206.10 
$206.10 
$278.56 
$278.56 
$278.56 
$278.56 


Treat  peMc  ring  fracture 

Treat  pelvic  rhKI  fracture 

Treat  tal  bone'fracturs 

Repair  tan  bone  fracture 

Pelvic  fractura(s)  treatment ... 

Treat  petvic  ring  fracture 

Treat  pelvic  ring  fracture  — 
Treat  pelvic  ring  fracture  — 
Treat  Np  eocfcei  fracture  . — 
Treat  Np  socket  fracture  — 

Trod  Np  wdl  fracture 

Treat  Np  lraciura(s) 

Trsd  Np  lraetura<s) 

TiMt  fraoture  d  Ih^h 

Tredlraeturedth^ 

Repdr  d  iNgh  fracture 

Repair  d  tNgfi  fracture 

TreetmentdtNgh  fracture  .. 
Treatment  dtNgh  fracture  ... 

Repair  dtNgfi  fracture 

Rep*  d  thigh  fracture 

Traaknant  dtNgh  fracture  .. 

Repair  dlNg^  ftaetura 

Tied  Np  dWocolian 

Tred  Np  dMocation 

Repair  d  hip  OataaUon  — 
Repair  d  hip  diekxatton  — 
Treatment  d  hip  diskxatton 
Treatment  d  hip  diskxation 

Repair  ol  hip  diskKation 

Repair  of  hip  diskx»tx>n 

Treatment  of  hip  diskxation 
Treatmem  of  hip  diskxatkxi 
Manipulation  of  hip  joint 


209 

210 
207 
216 


209 


209 


200 


1A4 
10.46 

1.70 
20J3 


1.94 


209 
210 


209 
210 


209 
217 
210 


1.04 


1.94 


1.94 

"T.S 
1046 


$102.84 

$663  J9 

$00.11 

$1,064.67 


$102.84 


$102^ 


$3729 
$283.4 

$31.64 
$620.93 


$3729 


$3729 


1.94 
10.46 


1.94 
20.48 
10.46 


$102.84 


$102.84 
$663.39 


$102.84 
$553.39 


$102.84 

$1,08327 

$553.39 


$3729 


$20.57 
$110J8 

$18.02 
$212.93 


$20.57 


$2057 


$20.57 


$37.29 

'»7!JS 
$283.4 


$3729 
$283.4 


$3729 

$526.81 

$283.4 


$20.57 

"~«a57 
$110J8 


$20.57 
$110.68 


$20.57 
$216.65 
$110.68 
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cptv 

HCPCS* 


HOPD 
jaatus 
Indic8t0f 


Description 


Proposed 
APC 


Relative 


Proposed 
peytnent 


National 
unadjusted 
coinsurance 


MiniiTKim 
unadjusted 
coinsura(K>e 


27280 

C 

27282 

C 

27284 

C 

27286 

C 

27290 

C 

27295 

C 

27299 

T 

27301 

T 

27303 

C 

27305 

T 

27306 

T 

27307 

T 

27310 

T 

27315 

T 

27320 

T 

27323 

T 

27324 

T 

27327 

T 

27328 

T 

27329 

T 

27330 

T 

27331 

T 

27332 

T 

27333 

T 

27334 

T 

27336 

T 

27340 

T 

27345 

T 

27360 

T 

27365 

T 

27366 

T 

27367 

T 

27358 

T 

27360 

T 

27366 

C 

27370 

T 

27372 

T 

27380 

T 

27381 

T 

27386 

T 

27386 

T 

27390 

T 

27391 

T 

27392 

T 

27393 

T 

27394 

T 

27395 

T 

27396 

T 

27397 

T 

27400 

T 

27403 

T 

27406 

T 

27407 

T 

27409 

T 

27418 

T 

27420 

T 

27422 

T 

27424 

T 

2742S 

T 

27427 

T 

27428 

T 

27429 

T 

27430 

T 

27435 

T 

27437 

T 

27438 

T 

27440 

T 

27441 

T 

27442 

T 

27443 

T 

27445 

C 

27446 

C 

27447 

C 

27448 

C 

27450 

c 

■CPTcodwand 

•CoprH 

IM19M 

Fusion  o(  sacroiliac  joint 

Fusion  o(  put)ic  bones  _. 

Fusion  of  hip  joint  

Fusion  of  hip  joint 

Amputation  o(  leg  at  hip 

Amputation  o(  leg  at  hip 

PeMs/Np  joint  surgery _ 

Drain  thigMtnee  lesion 

Drainage  of  txxie  lesion 

Indae  tliigh  tarKkxi  &  fascia 

Incision  o(  ttiigh  tendon 

Incision  of  ttiigh  tendons  ..._. 

Exploration  of  knee  joint 

Partial  removal,  thigh  nerve  . 
Partial  removal,  th^  nerve  . 

Biopsy  ttiigh  soft  tissues 

Biopsy  ttiigh  soft  tissues 

Removal  of  thigh  lesion 

Removal  of  ttiigh  lesion 

Remove  tumor,  ttilgh/knee ... 

Biopsy  knee  joint  lining 

Explore/treat  knee  joint „ 

Removal  of  knee  cartilage  _. 
Removal  of  knee  cartHage  .„ 
Remove  knee  joint  lining  ..._ 
Remove  knee  joint  ining  ..... 
Removal  of  kneecap  bursa  - 

Removal  of  knee  cyst 

Removal  of  kneecap 

Remove  lemur  lesion  ..___. 
Remove  femur  laaion^gnM . 
Remove  tsmur  laaiorVgiall . 
Remove  lemur  leslorVlbialion  . 

Partial  removal  leg  t>one(4 

Extensive  leg  surgery 

Injectton  for  knee  x-ny 

Removal  of  loreign  body 

Repair  of  kneecap  tendon  

Repair/graft  kneecap  tendon  „ 

Repair  of  thigh  muscle 

Repair/graft  of  ttiigh  muscle .... 

Incision  of  thigh  tendon 

Incision  of  ttiigh  tendons 

Incision  of  thigh  tendons 

Lengthening  of  ttiigh  tendon  ... 
Lengttiening  of  thigh  tendons  . 
Lengthening  of  thigh  tendons  . 

Transplant  of  ttiigh  tendon 

Transptants  of  thigh  tendons  .. 
Revise  ttiigh  musdes/lendons 

Repair  of  knee  cartilage 

Repair  of  Knee  Kgament 

Repair  of  knee  ligament _. 

Repair  of  knee  ligaments 

ReJMir  degenerated  kneecap  .. 
Reviskjn  of  unstable  kneecap  . 
Reviskxi  of  unstable  kneecap . 
RevisKxi/removal  of  kneecap ... 
Lateral  retinacular  release  ....„ 

Reconstnicikxi,  knee 

Reconstructton,  knee 

Reconstnjctkxi.  knee 

Reviskxi  of  thigh  muscles 

Incision  of  knee  joint 

Revise  kneecap 

Revise  kneecap  with  implant ... 

Revision  of  knee  joint 

Revision  of  knee  joint  .._... 

Revision  of  knee  joint  

Revision  of  knee  joint  ...^ 

Reviskxi  of  knee  joint 

Reviskxi  of  knee  joint 

Total  knee  replacement „. 

Inciskxi  of  thigh 

Inciskxi  of  thigh 


207 
132 

251 
251 
2S2 
631 
631 
162 
163 
163 
163 
163 
252 
252 
252 
252 
252 
252 
251 
251 
252 
252 
252 
252 
252 
2S2 

"347 
163 
251 
251 
251 
251 
251 
251 
251 
2S2 
252 
253 
252 
253 
253 
252 
253 
2S3 
253 
253 
253 
253 
253 
252 
254 
254 
254 
253 
253 
217 
218 
217 
217 
217 
217 


1.70 
6.04 

14.26 
14.26 
19.39 
12.98 
12.98 
5.67 
10.69 
ia69 
10.09 
10.69 
19J9 
19.39 
19.39 
19.30 
19.39 
19.39 
14.26 
14.26 
19.39 
19.39 
19.39 
19.39 
19.39 
19.39 

"""ilia 

10.69 
14.26 
14.26 
14.26 
14.26 
14.26 
14.26 
14.26 
19.39 
19.39 
26.33 
19.39 
26.33 
26.33 
19.39 
26.33 
26.33 
26.33 
2633 
26.33 
26.33 
26.33 
19.39 
34.37 
34J7 
34.37 
26.33 
26.33 
20.48 
27.50 
20.48 
20.48 
20.48 
20.48 


S90.11 
S319.3 

Vreiiis 

S754.18 

$754.18 

$1,025.49 

$686.6 

$299.71 
$566.14 
$566.14 

$665.14 
$566.14 

$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$1,025.49 
$754.18 
$754.18 
$1,025.49 
$1,025.49 
$1,025.49 
SI  .025.49 
$1,025.49 
$1,025.49 

'  $154!75 

$665.14 

$754.18 

$754.18 

$754.18 

$754.18 

$754.18 

$754.18 

$754.18 

$1,025.49 

$1,025.49 

$1.39Z78 

$1,025.49 

$1,392.78 

$1,392.78 

$1,025.49 

$1,392.78 

$1,392.78 

$1,392.78 

$1,392.78 

$1,^9^78 

$1.39^78 

$1,392.78 

$1,025.49 

$1,817.86 

$1,817.86 

$1,817.86 

$1,392.78 

$1,392.78 

$1,083.27 

$1,464.49 

$1,083.27 

$1,063.27 

$1,063.27 

$1,063.27 


$31.64 

$134.24 

.._..^.„ 

$366.12 
$366.12 
$609.18 
$333.8 
$333.8 
$125.43 
$264.65 
$264.65 
$264.66 
$264.66 
$609.18 
$509.18 
$509.18 
$609.18 
$609.18 
$609.18 
$366.12 
$366.12 
$609.18 
$609.18 
$609.18 
$509.18 
$600.18 
$609.18 


$8^15 
$264.65 
$366.12 
$366.12 
$386.12 
$366.12 
$386.12 
$366.12 
$366.12 
$509.18 
$609.18 
$699.24 
$509.18 
$699.24 
$699.24 
$509.18 
$699.24 
$899.24 
$699.24 
$809.24 
$699.24 
$099.24 
$699.24 
$509.18 
$937.22 
$937.22 
$937.22 
$699.24 
$699.24 
$626.81 
$715.52 
$S26J1 
$526.81 
$526.81 
$526J1 


$18.02 
$63.86 

"$isbj4 

$150J4 
$150  J4 
S20S.10 
S137.32 
$137.32 
$69.94 
$113.03 
$113iO 
$113.03 
$113.03 
$205.10 
$205.10 
$205.10 
$205.10 
$206.10 
$205.10 
$150.84 
$150.84 
$205.10 
$205.10 
$205.10 
$205.10 
$206.10 
$205.10 


$30.95 
$113.03 
$150.84 
$150.84 
$150.84 
$150.84 
$150.84 
$150  J4 
$150.84 
$205.10 
$206.10 
$278.56 
$206.10 
$278.56 
$278.56 
$205.10 
$278.56 
$278.56 
$278.56 
$278.56 
$278.56 
$278.56 
$278.56 
$205.10 
$363.57 
$363.57 
$363.57 
$278.56 
$278.56 
$216.65 
$290.90 
$216.65 
$216.65 
$216.65 
$216.66 
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CPTV 
HCPCS» 

HOPD 
indtoator 

27464 

C 

27455 

C 

27457 

C 

27465 

C 

27466 

C 

27468 

C 

27470 

C 

27472 

C 

27475 

C 

27477 

C 

27479 

C 

27485 

C 

27486 

C 

27487 

C 

27488 

C 

27496 

C 

27496 

T 

27497 

T 

27498 

T 

27499 

T 

27500 

T 

27501 

T 

27502 

T 

27503 

T 

27506 

C 

27507 

C 

27508 

T 

27509 

T 

•  27510 

T 

27511 

C 

27513 

c 

27514 

c 

27516 

T 

27517 

T 

27519 

C 

27520 

T 

27524 

C 

27530 

T 

27532 

T 

27535 

C 

27536 

C 

27538 

T 

27540 

C 

27550 

T 

27552 

T 

27556 

T 

27557 

C 

27558 

C 

27560 

T 

27562 

T 

27566 

T 

27570 

T 

27580 

C 

27590 

C 

27591 

c 

27592 

c 

27594 

T 

27596 

c 

27598 

c 

27599 

T 

27600 

T 

27601 

T 

27602 

T 

27603 

T 

27604 

T 

27605 

T 

27606 

T 

27607 

T 

27610 

T 

27612 

T 

27613 

T 

27614 

T 

27615 

T 

27618 

T 

27619 

T 

Descriptkxi 


Realignment  of  thigh  bone  . 

Realignment  of  knee ~.. 

ftealignment  of  knee 

Shortening  of  thigh  bone  ... 
Lengthening  of  thigh  bone  . 
Shorten/lengthen  tliighs  »... 

Repair  of  tt^  -. 

Repair/graft  of  thigh 


Surgery  to  stop  leg  growth  .... 
Surgery  to  stop  leg  growth  .... 
Surgery  to  stop  leg  growth  .... 
Surgery  to  stop  leg  growth  .... 

Revise  knee  joint  replace  

Revise  knee  joint  replace  

Removal  of  knee  prosthesis  .. 

Reinforce  thigh 

Decompresson  of  thigh/knee 
Decompresston  of  ttiigh^oiee 
Decompresson  of  thigh/knee 
Decompresson  of  thigh/knee 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 

Repair  of  thigh  fracture 

Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 

Repair  of  thigh  fracture 

Repair  of  thigh  growth  plate  .. 
Repair  of  thigh  growth  ptate  .. 
Repair  of  thigh  growth  piate  .. 

Treat  kneecap  fracture 

Repair  of  kneecap  fracture  ... 
Treatment  of  knee  fracture  ... 
Treatment  of  knee  fracture  ... 
Treatment  of  knee  fracture  ... 

Repair  of  knee  fracture . — 

Treat  knee  fracture(s)  ». 

Repair  of  knee  fracture .. 

Treat  knee  dislocatkxi 

Treat  knee  diskxatnn 


Proposed 
APC 


Repair  of  knee  dlskx:atkxi  .. 
Repair  of  knee  diskKatkxi  .. 
Repair  of  knee  diskxation  .. 
Treat  kneecap  diskxatkxi ... 
Treat  kneecap  dislocatkxi ... 
Repair  Kneecap  diskxatkxi . 

Fixation  of  knete  joint 

Fusion  of  knee 

Amputate  leg  at  thigh 
Amputate  leg  at  thigh  . 
Amputate  leg  at  thigh 


Amputatwn  folk)w-up  surgery 
Amputatkjn  foltow-up  surgery 
Amputate  lower  leg  at  knee  ... 

Leg  surgery  procedure 

Decompressk>n  of  K}wer  leg  .. 
Decompresson  of  kiwer  leg  .. 
Decompresson  of  kiwer  leg  .. 

Drain  lower  leg  lesion  

Drain  k>wer  leg  bursa 

Inciskxi  of  achllles  tendon  ..... 

Inciskxi  of  achllles  tendon  

Treat  lower  leg  bone  leskxi  ... 

ExploreAreat  ankle  joint  

Exploration  of  ankle  joint  

Biopsy  lower  leg  soft  tissue  ... 
Bopsy  lovrar  leg  soft  tissue  ... 

Remove  tumor,  lower  leg 

Remove  tower  leg  lesion  

Remove  tower  leg  leson  


251 
251 
251 
251 
209 
209 
209 
209 


209 
216 
209 


Relative 


*""""•*•"*"' 

. >*■■•■•••■.*<>> 

209 
209 

1.94 
1.94 

209 

1.94 

209 

209 

1.94 
1.94 

209 

1.94 

209 

210 
216 

1.94 
10.46 
20.13 

209 

210 
216 
210 


251 


209 
251 
251 
251 
132 
251 
271 
251 
251 
252 
252 
161 
163 
216 
163 
163 


14.26 

14.26 

14.26 

14.26 

1.94 

1.94 

1.94 

1.94 


1.94 

20.13 

1.94 


Proposed 

payment 

rate 


1.94 
10.46 
20.13 
10.46 


14.26 


1.94 
14.26 
14.26 
14.26 

6.04 
14.26 
14.41 
14.26 
14.26 
19.39 
19.39 

3.50 
10.69 
20.13 
10.69 
10.69 


$754.18 
$754.18 
$754.18 
$754.18 
$102.84 
$102.84 
$102.84 
$102.84 


Nttkxial 
unadjusted 
coinsurance 


$102.84 

$1,064.67 

$102.84 


$102.84 
$102.84 

"Slb2!84 


$102.84 
$102.84 


$102.84 


$102.84 

$553.39 

$1,064.67 


$102.84 

$653.39 

$1,064.67 

$553.39 


$754.18 


$102.84 

$754.18 

$754.18 

$754.16 

$319.3 

$754.18 

S762.01 

$754.18 

$754.18 

$1,025.49 

$1,025.49 

$185.12 

$565.14 

$1,064.67 

$565.14 

$565.14 


$366.12 

$366.12 

$366.12 

$366.12 

$37.29 

$37.29 

$37.29 

$37.29 


$37.29 

$520.93 

$37.29 


Minknum 
unadjusted 
coinsurance 


$37.29 
$37.29 


$37.29 
$37.29 


$37.29 


$37.29 
$283.40 
$520.93 


$37.29 
$283.40 
$520.93 
$283.40 


$366.12 


$37.29 
$366.12 
$366.12 
$366.12 
$134.24 
$366.12 
$368.38 
$366.12 
$366.12 
$509.18 
$509.18 

$75.48 
$264.65 
$520.93 
$264.65 
$264.65 


$150.84 

$150.84 

S150.84 

$150.84 

$20.57 

$20.57 

$20.57 

$20.57 


$20.57 

$212.93 

$20.57 


$20.57 
$20.57 

$2b!57 


$20.57 
$20.57 


$20.57 


$20.57 
$110.68 
$212.93 


$20.57 
$110.68 
S212.93 
$110.68 


$150.84 


$20.57 
$150.84 
$150.84 
$150.84 

$63.86 
$150.84 
$152.40 
$150.84 
$150.84 
$206.10 
S205.10 

$37.02 
$113.03 
$212.93 
S113.03 
S1 13.03 
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cptv 

HCPCS 2 


HOPD 

Status 

indicator 


27620 

T 

27625 

T 

27626 

T 

27630 

T 

27635 

T 

27637 

T 

27638 

T 

27640 

T 

27641 

T 

27645 

C 

27646 

C 

27647 

T 

27648 

T 

27650 

T 

276S2 

T 

27654 

T 

27666 

T 

27668 

T 

27669 

T 

27664 

T 

27665 

T 

27675 

T 

27676 

T 

27680 

T 

27681 

T 

27685 

T 

27686 

T 

27687 

T 

27690 

T 

27691 

T 

27692 

T 

27695 

T 

27696 

T 

27698 

T 

27700 

T 

27702 

C 

27703 

C 

27704 

T 

27705 

T 

27707 

T 

27709 

T 

27712 

C 

27715 

C 

27720 

c 

27722 

c 

27724 

c 

27725 

c 

27727 

c 

27730 

T 

27732 

T 

27734 

T 

27740 

T 

27742 

T 

27745 

T 

27750 

T 

27752 

T 

27756 

T 

27758 

T 

27759 

T 

27760 

T 

27762 

T 

27766 

T 

27780 

T 

27781 

T 

27784 

T 

27786 

T 

27788 

T 

27792 

T 

27808 

T 

27810 

T 

27814 

T 

27816 

T 

27818 

T 

27822 

T 

27823 

T 

Description 


Explore,  treat  ankle  joint „ 

Henx)ve  anWe  joint  lining 

Remove  ankle  joint  lining 

Removal  of  tendon  lesion 

Remove  lower  leg  bone  lesion 
Remove/graft  leg  bone  lesion  .. 
Remove/graft  leg  bone  lesion  .. 

Partial  removal  of  tibia 

Partial  renrraval  of  fibula 

Extensive  lower  leg  surgery 

Extensive  tower  leg  surgery 

Extensive  ankle/heel  surgery  ... 

Injection  lor  ankle  x-ray  

Repair  achilles  tendon  

Repair/graft  actiilles  tendon 

Repair  of  achilles  tendon 

Repair  leg  fascia  defect 

Repair  of  leg  tendon,  each  

Repair  of  leg  tendon,  eacti 

Repair  of  leg  terxJon,  each  

Repair  of  leg  tendon,  each  

Repair  tower  leg  tendons 

Repair  lower  leg  tendons 

Release  of  tower  leg  tendon 

Release  of  tower  leg  terxlons  ... 
Revision  of  tower  leg  tendon  .... 

Revise  tower  leg  tendons 

Revision  of  calf  tendon  

Revise  tower  leg  tendon  

Revise  lower  leg  tendon  

Revise  addlttonal  leg  tendon  .... 

Repair  of  ankle  ligjiment 

Repair  of  ankle  ligaments 

Repair  of  ankle  ligament 

Reviston  of  ankle  joint 

Reconstruct  ankle  joint  

Reconstruction,  ankle  joint 

Removal  of  ankle  implant 

Indston  of  tibia 

Inciston  of  fibula 

Incision  of  tit>ia  &  fibula 

Realignment  of  lower  leg 

Reviskxi  of  tower  leg  , 

Repair  of  tibia 

Repair/graft  of  tibia  

Repair/graft  of  tibia  

Repair  of  tower  leg 

Repair  of  lower  leg  . 


Repair  of  titiia  epiphysis  , 

Repair  of  fibula  epiphysis  , 

Repair  lower  leg  epiphyses 

Repair  ol  leg  epiphyses 

Repair  of  leg  epiphyses 

Reinforce  tibia 

Treatment  of  tibia  fracture 

Treatment  of  tibia  fracture 

Repair  of  tibia  fracture  

Repair  of  tiljia  fracture 

Repair  of  tibia  fracture 

Treatment  of  ankle  fracture  

Treatment  ol  ankte  fracture  

Repair  of  ankle  fracture  

Treatment  of  fibula  fracture  

Treatment  of  fibula  fracture  

Repair  of  fitHjIa  fracture  

Treatment  of  ankle  fracture  

Treatment  of  anWe  fracture  

Repair  of  anWe  fracture 

Treatnnent  of  ankle  fracture  

Treatment  of  ankle  fracture 

Repair  of  ankle  fracture  

Treatment  of  anWe  fracture  

Treatment  of  ankle  fracture  

Repair  of  ankle  fracture 

Repair  of  ankle  fracture 


Proposed 
APC 


252 
252 

252 
251 
252 
252 
252 
253 
252 


253 
347 
253 
253 
253 
251 
251 
251 
251 
252 
251 
252 
252 
252 
252 
252 
252 
253 
253 
253 
252 
252 
252 
217 


251 
253 
251 
252 


2S2 
252 
252 
252 
253 
253 
209 
209 
216 
216 
216 
209 
209 
216 
209 
209 
216 
209 
209 
216 
209 
209 
216 
209 
209 
216 
216 


Relative 
weight 


19.39 
19.39 
19.39 
14.26 
19.39 
19.39 
19.39 
26.33 
19.39 


26.33 
2.93 
26.33 
26.33 
26.33 
14.26 
14.26 
14.26 
14.26 
19.39 
14.26 
19.39 
19.39 
19.39 
19.39 
19.39 
19.39 
26.33 
26.33 
26.33 
19.39 
19.39 
19.39 
20.48 


14.26 
26.33 
14.26 
19.39 


19.39 

19.39 

19.39 

19.39 

26.33 

26.33 

1.94 

1.94 

20.13 

20.13 

20.13 

1.94 

1.94 

20.13 

1.94 

1.94 

20.13 

1.94 

1.94 

20.13 

1.94 

1.94 

20.13 

1.94 

1.94 

20.13 

20.13 


Proposed 

payment 

rate 


$1,025.49 
$1,025.49 
$1,025.49 
$754.18 
$1,025.49 
$1,025.49 
$1,025.49 
$1,392.78 
$1,025.49 


$1,392.78 

$154.75 

$1,392.78 

$1,392.78 

$1,392.78 

$754.18 

$754.18 

$754.18 

$754.18 

$1,025.49 

$754.18 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,392.78 

$1,392.78 

$1,392.78 

$1,025.49 

$1,025.49 

$1,025.49 

$1,083.27 


Nattonal 
unadjusted 
coinsurance 


$754.18 
$1,392.78 

$754.18 
$1,025.49 


$1,025.49 

$1,025.49 

$1,025.49 

$1,025.49 

$1,392.78 

$1,392.78 

$102.84 

$102.84 

$1,064.67 

$1,064.67 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$1,064.67 


$509.18 
$509.18 
$509.18 
$366.12 
$509.18 
$509.18 
$509.18 
$699.24 
$509.18 


Minimum 
unadjusted 
coinsurance 


$699.24 
$62.15 
$699.24 
$699.24 
$699.24 
$366.12 
$366.12 
$366.12 
$366.12 
$509.18 
$366.12 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$509.18 
$699.24 
$699.24 
$699.24 
$509.18 
$509.18 
$509.18 
$526.81 


$205.10 
$205.10 
$205.10 
$150.84 
$205.10 
$205.10 
$205.10 
$278.56 
$205.10 


$366.12 
$699.24 
$366.12 
$509.18 


$278.56 
$30.95 
$278.56 
$278.56 
$278.56 
$150.84 
$150.84 
$150.84 
$150.84 
$205.10 
$150.84 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$205.10 
$278.56 
$278.56 
$278.56 
$205.10 
$205.10 
$205.10 
$216.65 


$150.84 
$278.56 
$150.84 
$205.10 




$509.18 

$205.10 

$509.18 

$205.10 

$509.18 

$205.10 

$509.18 

$205.10 

$699.24 

$278.56 

$699.24 

$278.56 

$37.29 

$20.57 

$37.29 

$20.57 

$520.93 

$212.93 

$520.93 

$212.93 

$520.93 

$212.93 

$37.29 

$20.57 

$37.29 

$20.57 

$520.93 

$212.93 

$37.29 

$20.57 

$37.29 

$20.57 

$520.93 

$212.93 

$37.29 

$20.57 

$37.29 

$20.57 

$520.93 

$212.93 

$37.29 

$20.57 

$37.29 

$20.57 

$620.93 

$212.93 

$37.29 

$20.57 

$37.29 

$20.57 

$520.93 

$212.93 

$520.93 

$212.93 
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ADDENDUM  B  -PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

Information— Continued  


CPTV 
HCPCS* 


HOPD 

Status 

Indicator 


'  CPT  codes  and  descripdons  only  are  copyright  1997  American  Medical  Associatton.  Al  Rights  Reseived.  AppNcaUe  FARS/DFARS  Aoply. 
>Copyright1994AmaricanOentalAssocialh)n.AI  rights  rasetved. 


27824 

2782S 

27826 

27827 

27828 

27829 

27830 

27831 

27832 

27840 

27d42 

27846 

27848 

27860 

Z7870 

27871 

27880 

C 

27881 

C 

27882 

C 

27884 

T 

27886 

C 

27888 

C 

27889 

T 

27892 

T 

27893 

T 

27884 

T 

27889 

T 

28001 

T 

28002 

T 

28003 

T 

28006 

T 

28008 

T 

28010 

T  . 

28011 

T 

28020 

T 

28022 

T 

28024 

T 

28030 

T 

28035 

T 

28043 

T 

28045 

T 

28048 

T 

28060 

T 

28052 

T 

28054 

T 

28060 

T 

28062 

T 

28070 

T 

•  28072 

T 

28080 

T 

28086 

T 

28088 

T 

28090 

T 

28092 

T 

28100 

T 

28102 

T 

28103 

T 

28104 

T 

28106 

T 

28107 

T 

28108 

T 

28110 

T 

28111 

T 

28112 

T 

28113 

T 

28114 

T 

28116 

T 

28118 

T 

28119 

T 

28120 

T 

28122 

T 

28124 

T 

28126 

T 

28130 

T 

28140 

T 

Description 


Treat  tower  leg  fracture » 

Treat  kjwer  leg  fracture 

Treat  tower  leg  fracture 

Treat  tower  leg  fracture 

Treat  kMrer  leg  fracture 

Treat  tower  tog  Joint — 

Treat  tower  leg  dislocation „- 

Treat  lower  lag  disioeation 

Repair  kjmt  lag  dislocation  — 

Traai  anMa  dislocation 

Treat  ankle  dislocation 

Repair  anMa  dislocation 

Repair  anMa  dKlocation 

Fixation  of  anMa  joint 

Fusion  of  anMa  Joint 

Fusion  ct  tXiiofibular  Joint 

Amputation  of  Icwar  lag 

Amputation  of  lowar  leg 

Amputatton  of  iamr  leg 

Amputation  follow-up  surgery  „. 
Amputatton  toNow-up  surgery  «. 
Amputation  of  tool  at  anMe  — 
Amputatton  of  toot  at  anWe  . — 

Decompression  of  lag 

Deconyeasion  of  lag 

Decompression  of  lag ~. 

Leg^anMe  surgery  procedure  ._. 

Drainage  of  bursa  of  fool 

Treatment  of  fool  infection 

Treatment  of  foot  infection 

Treat  foot  bone  lesion _ 

Incision  ol  fool  fascia 

Incision  of  toe  tendon  

Incision  of  toe  tendons 

Exploration  of  a  tool  Joint 

Exploratton  of  a  foot  joint 

Exptoration  of  a  toe  joint 

Removal  of  foot  nerve  

Decompresston  of  tibia  nerve  .. 

Exciston  of  foot  lesion 

Exciston  of  foot  lesion — 

Resedton  of  tumor,  tool  

Btopsy  of  foot  joint  lining 

Biopsy  of  foot  joint  lining , 

Biopsy  of  toe  joint  lining ~. 

Partial  removal  loot  fascia  — 

Removal  of  foot  fascia ~. 

Removal  of  foot  Joint  lining  ..... 
Removal  ol  foot  joint  lining  — 

Removal  of  foot  lesion ». 

Excise  foot  tendon  sheath  — 
EsKise  foot  tendon  sheath  — 

Removal  of  foot  lesion 

Removal  of  toe  lesions 

Removal  of  ankle^eel  lesion  .. 

Remove/graft  foot  lesion „. 

Remove/graft  foot  lesion 

Renwval  of  foot  lesion — 

Remove/graft  foot  lesion 

Remove^graft  foot  lesion 

Removal  of  toe  lesions -. 

Part  removal  of  metataiaal  — 
Part  removal  of  metatarsal  — 
Part  removal  of  metatarsal  .... 

Part  removal  of  metatarsal  

Removal  of  metatarsal  heads 

Revision  of  fool ■ 

Removal  of  heel  bone 

Removal  of  heel  spur . 


riopoaed 
APC 


209 

209 
216 
216 
216 
216 
209 
210 
216 
209 
210 
216 
216 
210 
263 
253 


251 


Relative 
weig^ 


Part  removal  of  ankte/heel ... 
Partial  removal  of  fool  bona 

Partial  removal  of  toe  ... 

Partial  renxjval  of  toe 

Removal  of  ankle  bone 

Removal  of  metatarsal 


252 

251 
251 
251 
209 

132 

251 

251 

271 

271 

271 

271 

271 

271 

271 

631 

631 

162 

271 

271 

271 

271 

271 

272 

272 

272 

272 

271 

271 

271 

271 

271 

271 

272 

272 

271 

272 

272 

271 

276 

271 

271 

271 

271 

271 

271 

271 

271 

271 

271 

271 

271 

271 


Proposed 

payment 

rate 


1.94 

1.94 
20.13 
20.13 
20.13 
20.13 

1.94 
10.48 
20.13 

1.94 
10.46 
20.13 
20.13 
10.46 
26.33 
2633 


14.26 


19.39 
14.26 
14.26 
14.26 
1.94 
6.04 
14.26 
14.26 
14.41 
14.41 
14.41 
14.41 
14.41 
14.41 
14.41 
12.98 
12.98 
5.67 
14.41 
14.41 
14.41 
14.41 
14.41 
16.56 
16.56 
16.56 
16.56 
14.41 
14.41 
14.41 
14.41 
14.41 
14.41 
16.56 
16.56 
14.41 
16.56 
16.56 
14.41 
19.19 
14.41 
14.41 
14.41 
14.41 
14.41 
14.41 
14.41 
14.41 
14.41 
14.41 
14.41 
14.41 
14.41 


$102.84 

$102.84 

$1,064.67 

$1,064.67 

$1,064.67 

$1,064.67 

$102J4 

$563.39 

$1,064.67 

$102  J4 

$553.39 

$1,064.67 

$1,064.67 

$563.39 

$132.78 

$1,302.78 


Natnnal 
unadjusted 
coinsurance 


Minimum 
unat^usted 
coinsurance 


$754.18 


$1,025.40 
S7S4.18 
S754.18 
S^4.18 
$102.84 
S319.3 
$^4.18 
$754.18 
$762.01 
$762.01 
$762.01 
S762.01 
$762J)1 
S762i)1 
$762.01 
S686.60 
$686.60 
$299.71 
$762.01 
$782.01 
$762.01 
$762.01 
$762.01 
$875.63 
$875.63 
$875.63 
$875.63 
$762.01 
$762.01 
$782.01 
$762.01 
S782.01 
$762.01 
$875.63 
$875.63 
$762.01 
$875.63 
S875J3 
$762.01 
$1,014.71 
$782.01 
S762.01 
$762J)1 
$762.01 
$762.01 
$762.01 
$762.01 
$782.01 
$762.01 
$76^01 
$762.01 
$762.01 
$762.01 


$37.29 

$37.29 
S520.93 
$520.93 
$520.93 
S520.93 

$37.29 
$283.40 
SS20.93 

S37.29 
$283.40 
$520.83 
$S20J3 
$283.40 
$699.24 
$609.24 


$306.12 


$509.18 
$366.12 
$366.12 
S366.12 
$37.29 
$134.24 
$366.12 
$366.12 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$333.80 
$333.80 
$125.43 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
S409.74 
$409.74 
$409.74 
$409.74 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$409.74 
$409.74 
$368.38 
$409.74 
$409.74 
$368.38 
S500.14 
$368.38 
$368.38 
$368.38 
$368.38 
S368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 


$20.57 

$20.57 
$212.93 
$212.93 
$212.93 
$212.93 

$20.57 
$110.68 
$212.93 

S20.57 
$110.68 
S212.83 
$212.93 
$110.68 
$278 J6 
S278.S6 


S150.84 


$205.10 
$150.84 
$150.84 
$150.84 
$20.57 
$63.86 
$150.84 
$150.84 
$152.40 
$152.40 
$152.40 
$152.40 
$152.40 
$152.40 
$152.40 
$137.32 
$137.32 
$59.94 
$152.40 
$152.40 
$152.40 
$152.40 
$152.40 
$175.13 
$175.13 
$175.13 
$175.13 
$152.40 
$152.40 
$152.40 
$152.40 
$152.40 
$152.40 
$175.13 
$175.13 
$152.40 
$175.13 
$175.13 
$152.40 
$202.94 
$152.40 
$152.40 
$152.40 
$152.40 
$152.40 
$152.40 
$152.40 
$152.40 
$152.40 
$152.40 
$152.40 
$152.40 
$152.40 


-  CPT  codes  ««  descr^tioos  only  are  copyright  1997  An,«k^  M««c*  A.««l«lon.  Al  Righb  R^err-.  Appiic-*  FAR^ 
'Copyright  1994  American  Denial  Association.  All  nghts  reserved. 


47646 


Federal  Register / Vol.  63,  No.  173 /Tuesday,  September  8,  1998 / Proposed  Rules 


Addendum  B.— Proposed  Hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information — Continued 


CPTV 
HCPCS* 

HOPD 

status 

irxticator 

28150 

T 

28153 

T 

28160 

T 

28171 

T 

28173 

T 

28175 

T 

28190 

T 

28192 

T 

28193 

T 

28200 

T 

28202 

T 

28208 

T 

28210 

T 

28220 

T 

28222 

T 

28225 

T 

28226 

T 

28230 

T 

28232 

T 

28234 

T 

28238 

T 

28240 

T 

28250 

T 

28260 

T 

28261 

T 

28262 

T 

28264 

T 

28270 

T 

28272 

T 

28280 

T 

28285 

T 

28286 

T 

28288 

T 

28290 

T 

28292 

T 

28293 

T 

28294 

T 

28296 

T 

28297 

T 

28298 

T 

28299 

T 

28300 

T 

28302 

T 

28304 

T 

28305 

T 

28306 

T 

28307 

T 

28308 

T 

28309 

T 

28310 

T 

28312 

T 

28313 

T 

28315 

T 

28320 

T 

28322 

T 

28340 

T 

28341 

T 

28344 

T 

28345 

T 

28360 

T 

28400 

T 

28405 

T 

28406 

T 

28415 

T 

28420 

T 

28430 

T 

28435 

T 

28436 

T 

28445 

T 

28460 

T 

28455 

T 

28466 

T 

28465 

T 

28470 

T 

28475 

T 

Descriplion 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Removal  of  toe 

Partial  removal  of  toe 

Partial  removal  of  toe 

Extensive  foot  surgery 

Extensive  fool  surgery 

Extensive  foot  surgery 

RenrK)val  of  foot  foreign  body 
Removal  of  loot  foreign  body 
Removal  of  foot  foreign  body 

Repair  of  foot  tendon 

Repair/graft  of  foot  tendon  ..... 

Repair  of  fool  tendon 

Repair/graft  of  foot  tendon 

Release  of  foot  tendon  

Release  of  foot  tendons 

Release  of  foot  tendon  „ 

Release  of  foot  tendons 

Incision  of  fool  te(Klon(s)  

Incision  of  toe  terxton  

Incision  of  foot  tendon  _ 

Revision  of  foot  tendon „.. 

Release  of  big  toe 

Revision  of  foot  fascia 

Release  of  midfoot  joir« 

Revision  of  fool  tendon  ..'. 

Revision  of  foot  and  ankle 

Release  of  midfoot  joint 

Release  of  loot  contracture  ... 

Release  of  toe  joint,  each 

Fusion  of  toes 

Repair  of  hammertoe 

Repair  of  hammertoe 

Partial  removal  of  foot  bone  ... 

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion . 

Correction  of  bunion  

Conrection  of  bunion  „ , 

Correction  of  bunion  , 

Correction  of  bunion  

Correction  of  bunion  

Incision  of  heel  txyne „.., 

Incision  of  ankle  txyie _... 

Incision  of  midfoot  bones 

Incise/graft  midfoot  bones 

Incision  of  metatarsal 

Incisksn  of  metatarsal 

Incision  of  metatarsal 

Incision  of  metatarsals 

Revision  of  big  toe 

Reviswn  of  toe 

Repair  deformity  of  toe 

Removal  of  sesamoid  bone  .... 

Repair  of  foot  bones  

Repair  of  metatarsals 

Resect  enlarged  toe  tissue 

Resect  enlarged  toe  .... 


Repair  extra  toe<s) 

Repair  webbed  toe(s)  

Reconstruct  cleft  fool 

Treatment  of  heel  fracture 

Treatment  of  heel  fracture 

Treatment  of  heel  fracture  . 

Repair  of  heel  fracture 

Repair/graft  heel  fracture 

Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 
Treatment  of  ankle  fracture  ... 

Repair  of  ankle  fracture  

Treat  midfoot  fracture,  each  .. 
Treat  mtdloot  fracture,  each  .. 

Repair  midfoot  fracture  

Repair  midfoot  fracture,  each 

Treat  metatarsal  fracture  

Treat  metatarsal  fracture  


271 

271 

271 

271 

271 

271 

161 

163 

163 

271 

272 

271 

271 

271 

271 

271 

271 

271 

271 

271 

272 

271 

272 

272 

272 

272 

272 

271 

271 

271 

271 

271 

272 

276 

276 

276 

276 

276 

276 

276 

276 

272 

272 

272 

272 

272 

272 

272 

272 

271 

271 

271 

271 

272 

272 

271 

271 

272 

272 

272 

209 

209 

216 

216 

216 

209 

209 

216 

216 

209 

209 

216 

216 

209 

209 


14.41 

14.41 

14.41 

14.41 

14.41 

14.41 

3.50 

10.69 

10.69 

14.41 

16.56 

14.41 

14.41 

14.41 

14.41 

14.41 

14.41 

14.41 

14.41 

14.41 

16.56 

14.41 

16.56 

16.56 

16.56 

16.56 

16.56 

14.41 

14.41 

14.41 

14.41 

14.41 

16.56 

19.19 

19.19 

19.19 

19.19 

19.19 

19.19 

19.19 

19.19 

16.56 

16.56 

16.56 

16.56 

16.56 

16.56 

16.56 

16.56 

14.41 

14.41 

14.41 

14.41 

16.56 

16.56 

14.41 

14.41 

16.56 

16.56 

16.56 

1.94 

1.94 

20.13 

20.13 

20.13 

1.94 

1.94 

20.13 

20.13 

1.94 

1.94 

20.13 

20.13 

1.94 

1.94 


$762.01 

$762.01 

$762.01 

$762.01 

$782.01 

$762.01 

$185.12 

$665.14 

$665.14 

$762.01 

$875.63 

$782.01 

$782.01 

$762.01 

$76Z01 

$76^01 

$762.01 

$782.01 

$762.01 

$762.01 

$875.63 

$762.01 

$876.63 

$875.63 

$875.63 

$875.63 

$875.63 

$782.01 

$762.01 

$762.01 

$782.01 

$762.01 

$876.63 

$1,014.71 

$1,014.71 

$1,014.71 

$1,014.71 

$1,014.71 

$1,014.71 

$1,014.71 

$1,014.71 

$875.63 

$875.63 

$875.63 

$875.63 

$875.63 

$875.63 

$875.63 

$875.63 

$762.01 

$762.01 

$762.01 

$762.01 

$876.63 

$875.63 

$762.01 

$762.01 

$876.63 

$876.63 

$876.63 

$102.84 

$102.84 

$1,064.67 

$1,064.67 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$1,064.67 

$102.84 

$102.84 

$1,064.67 

$1,064.67 

$102.84 

$102.84 


$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$75.48 
$264.65 
$264.66 
$368.38 
$409.74 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$409.74 
$368.38 
$409.74 
$409.74 
$409.74 
$409.74 
$409.74 
$368.38 
$368.38 
$368.38 
$368.38 
$368.38 
$409.74 
$500.14 
$500.14 
$500.14 
$500.14 
$500.14 
$500.14 
$500.14 
$500.14 
$409.74 
$409.74 
$409.74 
$409.74 
$409.74 
$409.74 
$409.74 
$409.74 
$368.38 
$368.38 
$368.38 
$368.38 
$409.74 
$409.74 
$368.38 
$368.38 
$409.74 
$409.74 
$409.74 
$37.29 
$37.29 
$520.93 
$520.93 
$520.93 
$37.29 
$37.29 
$520.93 
$520.93 
$37.29 
$37.29 
$520.93 
$520.93 
$37.29 
$37.29 


$152.40 

$152.40 

$152.40 

$162.40 

$152.40 

$162.40 

$37.02 

$113.03 

$113.03 

$162.40 

$175.13 

$152.40 

$162.40 

$152.40 

$152.40 

$152.40 

$152.40 

$152.40 

$162.40 

$152.40 

$176.13 

$152.40 

$1^.13 

$176.13 

$175.13 

$175.13 

$175.13 

$152.40 

$152.40 

$152.40 

$152.40 

$162.40 

$175.13 

$202.94 

$202.94 

$202.94 

$202.94 

$202.94 

$202.94 

$202.94 

$202.94 

$175.13 

$175.13 

$175.13 

$175.13 

$176.13 

$175.13 

$176.13 

$175.13 

SI  52.40 

$152.40 

$152.40 

$152.40 

$176.13 

$176.13 

$152.40 

$152.40 

$176.13 

$175.13 

$175.13 

$20.57 

$20.57 

$212.93 

$212.93 

$212.93 

$20.57 

$20.57 

$212.93 

$212.93 

$20.57 

$20.57 

$212.93 

$212.93 

$20.67 

$20.57 


'  CFT  codes  and  dMenptk)os  only  are  copyrigW  1997  American  Medical  Associatkxi.  All  Righb  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association.  All  righb  reserved. 
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CPTV 
HCPCS* 


HOPD 
Indlcalor 


28476 

T 

28485 

T 

28480 

T 

28495 

T 

28496 

T 

28505 

T 

28510 

T 

28616 

T 

28S2S 

T 

28G30 

T 

28531 

T 

28640 

T 

28646 

T 

28646 

T 

ZDOOO 

T 

28670 

T 

28675 

T  . 

28676 

T 

OntLftR 

T 

28800 

T 

28806 

T 

28606 

T 

28816 

T 

28630 

T 

28636 

T 

28836 

T 

28645 

T 

28660 

T  " 

28866 

T  . 

28866 

T 

28675 

T 

28706 

T 

28715 

T 

2872S 

T 

28730 

T 

28736 

T 

28737 

T 

28740 

T 

28750 

T 

28^5 

T  . 

28780 

T 

26800 

C 

28805 

C 

26810 

T 

28820 

T 

28825 

T 

28809 

T 

29000 

n 

28010 

N 

29015 

n 

29020 

H 

2902S 

H 

29036 

n 

29040 

N 

29044 

N 

29046 

N 

29048 

N 

29066 

N 

29068 

N 

29086 

N 

29075 

N 

cMMO 

N 

29106 

N 

29125 

N 

29126 

N 

29130 

N 

29131 

N 

29200 

N 

29220 

N 

29240 

N 

29260 

N 

29280 

N 

29305 

N 

29326 

N 

29346 

N 

'CPTeodeewd 

»Copy* 

lgM1994 

Description 


Repair  metatarsal  fracture 
Repair  metatarsal  fracture 

Treat  big  toe  fracture 

TfMt  big  toe  fracture 

Repair  big  toe  fracture 
Repair  big  toe  fracture 


Traatmenl  of  toe  fracture 

Treaimant  of  toa  fracture -. 

Repair  of  toa  fracture 

Treat  aeaamoid  txma  fracture . 
Treat  aoaomoid  bone  fracture , 

Traai  kxx  dialocation  

Treat  foot  disiooalion 

Tiaat  foot  diiiocotion  ..„_„»_. 
Repair  foot  dWocaUon  — ._. 

Treat  fodtitialooation 

Treat  foot  (li*)caiion  

Treat  foot  dialocation  

Repair  fool  dislocation 

Treat  fool  dislocation 

Treat  foot  dialocation 

Treat  toot  dialocation 

Repair  foot  daiocalion 

Treat  toa  dialocaiion 

Treat  toe  dislocalion 

Treat  toe  dialocalion  

Repair  toa  dWocafton 

Treat  na  (Mncaaon  ...„....«» 

Repair  of  toa  (ialoi<atton  ....... 

Fusion  of  tootiMnae  .__....».. 

Fusion  of  fool  txmaa  .«»....«>.. 

Fusion  of  foot  bonaa 

Fusion  of  toot  bonaa  _»_...... 

Fusion  a(  toot  bonaa  ...._..__.. 

Revision  of  tool  bonaa  ._~~.... 

Fusion  of  tool  bonaa 

Ftnion  of  big  toa  )oinl  .».».... 
Fusion  of  big  toa  ioint  «._—... 

Fusion  of  Ug  toa  )oinl 

Ampwaiion  oi  nmooi 
AmpuMioii  Vvu 
AfflpuMontoaA 
AinpuMion  of  toa 


Proposed 
APC 


Partial  ampuiatian  of  toa  — 
Feotrtoaa  surgaiy  imoadura  • 

Appicaiionxif  twly  cast  .-~~ 
Appicalien  of  body  cast ...... 

Appfcatlon  of  boiiy  cast 

Appacsnon  01  oooy  cast ...... 

/bw^y^tgn  of  boily  cast  ...... 

Applcstlon  of  body  I 
Applcaiion  of  body  I 
Applcstion  of  figure  aigM  ._ 
AppscsDon  oisnounarcMi  • 
Applcalitin  of  shouMarcast . 
Applcaiion  of  long  ann  cast 
Appiosiion  of  tnaann  cast  _ 
Apply  hanywrist  cast ..»_._. 
Apply  long  am  splnl  «.._.._ 
Apply  toiaann  apiM  . 
Apply  toraann  spM 


Appfcafion  d  tingar  spM . 
Apploation  of  fkigsr  splnl . 
Strapping  of  clwal  — .-.. 
snapping  oi  low  oacK  ....... 

Stiiv)ping  of  shouUar . 


Strspfiing  of  atxjw  or  wrist . 
Strapping  of  hsnd  or  finger . 

Applcation  of  hip  cast 

Application  of  hip  casts 

Application  of  kxig  leg  cast . 


216 
216 
207 
207 
216 
216 
207 
207 
216 
209 
216 
209 
210 
216 
216 
208 
210 
216 
216 
209 
210 
216 
216 
207 
210 
216 
216 
»7 
210 
21« 
216 
272 
272 
272 
272 
272 
271 
272 
271 
271 
272 


271 
271 
271 
207 


Relative 
«Might 


20.13 
20.13 

1.70 

1.70 
20.13 
20.13 

1.70 

1.70 
20.13 

1J4 
2ai3 

1.94 
10.46 
^.13 
20.13 

^M 
10.46 
20.13 
20.13 

1.94 
10.46 
20.13 
20.13 

1.70 

ia4e 

20.13 
20.13 
1.70 
1«.4« 
20.13 
20.13 
16:6« 
16.56 
16.66 
16^ 
16.56^ 
14.41 
16.56 
14.41 
14.41 
16.56 


Proposed 

payment 

rate 


$1,064.67 

$1,064.67 

$80.11 

$80.11 

$1,064.67 

$1,064.67 

$00.11 

S00.11 

$1,064.67 

$102^ 

S1.064J7 

siae.84 

$663^0 

S1v064.87 
$1,084.67 

sice,84 

$1,084^7 
S1.064.67 

sioe.84 

S663J0 

$1,064^ 

SI  .064.67 

SM.11 

S663J0 

$1.084 J7 

S1.084A7 

S8ai1 

$1,064,87 
S1.064.67 
S875b63 
S87S^ 
S87S.68 
$875.83 
S875.63 
$782i)1 
$875.83 
S782.01 
S782D1 
-S87&63 


Naboral 
unadjusted 
coinsurance 


S782i)1 

S7B2j01 

S8Q.11 


$520.93 
$620.93 

$31.64 

S31.64 
$520  J3 
$520.93 

$31.64 

S31.64 
S620J3 

S3729 
$520  J3 

S3729 
S283.40 
S620J3 
S620J3 

SS729 
S263.40 
SS20J3 
S620J3 

S3729 
$263.40 
S620J3 
$620.83 

«31.64 
S283.40 
$520.93 
$S20J3 

S31.64 
$283.40 
S620.93 
S620.93 
S400J4 
S4O0.74 
$409.74 
$409.74 
$400.74 
$388.38 
$400.74 
$388^8 
$368J8 
$409.74 


$388.38 

$388J8 

$3B8«38 

S31M 


Minimum 
unai^usted 
coinsurance 


$212.93 
$212.93 

$18.02 

$18.02 
$212.93 
$212.93 

$18.02 

$18.02 
$212.83 

$2057 
S212.93 

S20.57 
$110.68 
$212.93 
$212.93 

S20.57 
S1 10.68 
S212.93 
$212.93 

S20.67 
$110.68 
S212.93 
S212.93 

$18.02 
$110J8 
$21^93 
$212.93 

$18.02 
$110.68 
S21248 
S212.93 
S17S.13 
S175.13 
$175.13 
S175.13 
$175.13 
$15^40 
$175.13 
$152.40 
$152.40 
$175.13 


S1S2.40 

S162.40 

S1S2^ 

SIAXB 


Ofriy  M  copyrV0 1097  AmeiiCMi  imedtoitf  AsMxMion.  Al  nghtt  Raearvwl.  ApplcaHe  FARSA)FAf«  Apply. 
Dental  AsMxMion.  Al  righto  ratarvad. 


47648 Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


Addendum  B.— Proposed  Hospital  Outpatiei^  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


cptv 

HCPCS* 


HOPD 
stttus 


Deacription 


Proposod 
APC 


RelaUve 


Propos6d 
payment 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


29355 

N 

29358 

N 

29365 

N 

29405 

N 

29425 

N. 

29435 

N 

29440 

N 

29445 

N 

29450 

N 

29605 

N 

29615 

N 

29620 

N 

29630 

N 

29640 

N 

29660 

N 

29680 

N 

29690 

N 

29700 

N 

29705 

N 

29710 

N 

29715 

N 

29720 

N 

29730 

N 

29740 

N 

29750 

N 

29799 

N 

29800 

T 

29804 

T 

29815 

T 

29819 

T 

29820 

T 

29821 

T 

29822 

T 

29823 

T 

29825 

T 

29826 

T 

29630 

T 

29834 

T 

29836 

T 

29836 

T 

29637 

T 

29838 

T 

29840 

T 

29843 

T 

29844 

T 

29845 

T 

29846 

T 

29647 

T 

29848 

T 

29850 

T 

29861 

T 

Oftftjgg 

T 

£V(SOQ 

T 

29860 

T 

29861 

T 

29862 

T 

29863 

T 

29870 

T 

29871 

T 

29874 

T 

29875 

T 

29876 

T 

29877 

T 

29879 

T 

29880 

T 

29881 

T 

29882 

T 

29683 

T 

29884 

T 

29885 

T 

29886 

T 

29887 

T 

29888 

T 

29889 

T 

29891 

T 

'CPTcodMMd 

'CopyriJ 

IM1994 

Application  cH  long  leg  cast .. 
Apply  long  leg  cast  brace  .... 
Application  o(  long  leg  cast .. 

Apply  short  leg  cast 

Apply  short  leg  cast „.. 

Apply  short  leg  cast 

AddMon  o(  wahar  to  cast  ._. 

Apply  rigid  leg  cast  „. 

Application  of  leg  cast „. 

Applcafbon  long  leg  splint .... 
Application  tower  tog  spM  _ 

Strapping  oT  hip „.. 

Strapping  of  knee  .............. 

Strapping  of  anide 

Strapping  of  toes _. 

Appiicaftion  of  paste  txxit  ..... 

Appicatlon  of  foot  spint 

Removal/revision  of  cast 

Removal/revision  of  cast 

RemovaVrevision  of  cast 

Removai^rBvision  of  cast 

Repair  of  twdy  cast 

Windowing  of  cast 

Wedging  of  cast „ 

Wedging  of  clubfoot  cast  ..„ 
CastirHystrapping  procedure . 

Jaw  arthroacopy/Surgary 

Jaw  arthroscopy/surgary 

Shoulder  arthreaoopy . 
Shoulder  arthreeoopy/surgety . 
Shoulder  arthroaoopy/sutgery . 
Shoulder  arthroecopy/suigery . 
ShouUar  arthroscopy/'sufgery . 
Shoulder  arthroscopy/surgary . 
Shoulder  arthroeoopy/surgery . 
Shoulder  arthroaoopy/surgery . 

Ebow  arthroscopy 

Etoow  arthroacopy^surgery 

Etoow  arthroscopy/surgary 

Etoow  arthroscopy/surgary 

Elbow  arthroecopy/surgery 

Etoow  arthroscopy/surgary 

Wrist  arthroscopy 

Wrist  arthroscopy/surgary 

Wrist  arthroscopy/surgary 

Wrist  arthroscopy/surgary 

Wrist  arthreacopy/surgery 

Wrist  arthroscopy/surgary 

Wrist  arthroscopy/sutgery 

Knee  arthroscopy/surgary 

Knee  arthrosoopy/surgery 

Ttoial  arthroacopy/surgery 

Ttoial  arthrascopy/surgery 

Hip  arthroscopy,  dx 

Hip  arthroscopy/surgary 

Hip  arthroscopy/surgary _ 

Hip  arthroacopy/surgaiy 

Knee  arthroacopy,  diayrastto  . 

Knee  arthroacopy/drainage 

Knee  arthroscopy/surgary 

Knee  arthroecopy/surgery 

Knee  arthroacopy/surgery 

Knee  arthroscopy/surgary 

Knee  arthroscopy/surgary 

Knee  arthroscopy/surgary 

Knee  arthroecopy/surgery 

Knee  arthroecopy/surgery 

Knee  arthroacopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

AnUe  arthroscopy/surgery 


280 

281 

280 

281 

281 

281 

281 

281 

281 

281 

280 

281 

281 

281 

281 

281 

280 

281 

281 

281 

281 

281 

281 

286 

286 

286 

286 

281 

281 

281 

281 

280 

282 

281 

281 

282 

281 

281 

281 

281 

282 

282 

281 

282 

281 

282 

286 

286 

282 


22.20 

22.65 

22.20 

22.65 

22.65 

22.65 

22.65 

22.65 

22.65 

22.65 

22.20 

22.65 

22.65 

22.65 

22.65 

22.65 

22.20 

22.65 

22.65 

22.65 

22.65 

22.65 

22.65 

26.76 

26.76 

26.76 

26.76 

22.65 

22.65 

22.65 

22.65 

22.20 

23.94 

22.65 

22.65 

23.94 

22.65 

22.65 

22.65 

22.65 

23.94 

23.94 

22.66 

23.94 

22.65 

23.94 

26.76 

26.76 

23.94 


SI. 174.38 

$1,197.87 

$1,174.36 

SI, 197.87 

S1.197.87 

$1,197.87 

$1,197.87 

$1,197.87 

$1,197.87 

$1,197.87 

$1,174.36 

$1,197.87 

$1,197.87 

$1,197.87 

$1,197.87 

$1,197.87 

$1,174.36 

$1,197.87 

$1,197.87 

$1,197.87 

$1,197.87 

$1,197.87 

$1,197.87 

$1,415.31 

$1,415.31 

$1,415.31 

$1,415.31 

$1,197.87 

$1,197.87 

$1,197.87 

$1,197.87 

$1,174.36 

$1,266.43 

$1,197.87 

$1,197.87 

$1,266.43 

$1,197.87 

$1,197.87 

$1,197.87 

$1,197.87 

$1,266.43 

$1,266.43 

$1,197.87 

$1,266.43 

SI. 197.87 

$1,268.43 

$1,415.31 

$1,415.31 

$1,286.43 


SS81.72 

$690.31 

S581.72 

SS60.31 

$590.31 

$580.31 

$680.31 

$590.31 

$590.31 

$S80J1 

$581.72 

$680.31 

S690.31 

$580.31 

$590.31 

S590.31 

$581.72 

$590J1 

$690.31 

$590.31 

$590.31 

$590.31 

$500.31 

$802.53 

$802.53 

$802.53 

$802.53 

SS80.31 

$590.31 

$590.31 

$590J1 

$581.72 

$814.04 

$590.31 

$590.31 

$614.04 

$580.31 

$590.31 

$590.31 

$590.31 

$614.04 

$614.04 

$590.31 

$614.04 

$590.31 

$614.04 

$802.53 

$802.53 

$814.04 


S234.87 

$239.57 

$234.87 

$239.57 

$238.57 

$230.57 

$230.57 

S238.57 

$23857 

$238.57 

$234  J7 

$239.57 

$23937 

$239.57 

$239.57 

$239.57 

$234.87 

S239.S7 

$239.57 

$239.57 

$239.57 

$239.57 

S239.57 

S283.06 

$283.08 

S283.06 

$283.08 

$239.57 

$239.57 

$23957 

$23957 

$234.87 

$253.29 

$23957 

$23957 

$253.29 

$23957 

$239.57 

$23957 

$23957 

$253.29 

$253.29 

$239.57 

$253.29 

$23957 

$253.29 

$283.06 

$283.06 

$253.29 


only  are  copyr<M  1997  American  M«dical  Assoeialion.  Al  Rights  R«Mivad.  ApplicaM*  FARSOfARS  Ao^ 
Denial  AMOciMion.  Al  rights  ivMrvad. 
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CPTV 

i<;pcs2 


HOPD 

status 

Indicator 


29802 

t 

29893 

T 

29804 

T 

28886 

T 

29887 

T 

29888 

T  • 

29900 

T 

T 

30020 

T 

30100 

T 

30110 

T 

30115 

T 

30117 

T 

30118 

T 

30120 

T 

30124 

T 

30128 

T 

30130 

T 

30140 

T 

30180 

T 

30180 
30200 

T 
T 

30210 

T 

T 

30300 

T 

S0310 

T 

30320 

T 

30400 

T 

30410 

T 

30420 

T 

30430 

T 

30435 

T 

30450 

T 

30480 

T 

30462 

T 

30S20 

T 

30540 

T 

30545 

T 

30560 

T 

30680 

T 

30600 

T 

30620 

T 

30830 

T 

30801 

T 

T 

30901 

T 

30903 

T 

30905 

T 

30906 

T 

30915 

T 

30920 

T 

30930 

T 

30999 

T 

31000 

T 

31002 

T 

31020 

T 

31030 

T 

31032 

T 

31040 

T 

31050 

T 

31051 

T 

31070 

T 

31075 

T 

31080 

T 

31061 

T 

31084 

T 

31085 

T 

31086 

T 

31087 

T 

31090 

T 

31200 

T 

31201 

T 

31205 

T 

31225 

C 

31230 

C 

Description 


Anide  arthroscopy/surgery 
Scope,  plantar  fasciotomy 
AnMe  arthroscopy/surgary 
Antde-arthroacopy/surgary 
Anide  arthroecopy/surgery 
Anide  arthfoacopy/surgary 

Arthroacopy  of  joM _. 

Drainaga  of  noae  toeion 
Drainaga  of  noaa 
Intranasal  biopay 


Removal  of  noae  potyp(s) .-.. 
Removal  of  noaa  polyp(«)  ••- 
Rennval  of  Mranaaal  toaion 
Removal  tif  intranaaal  toaion 
Revision  of  noaa 


Proposed 
APC 


Removal  of  noaa  toskxi 

Removal  Of  rioaa  toaion 

Removal  of  turbinala  bonae  — 
Removal  of  turbinato  bonaa  _ 

Partial  removal  of-noaa 

nemoval  of  noaa 

Injection  traaiment  of  noaa  — 

Nasal  sinus  therapy 

Inaait  nasal  aaplal  button 

Remove  naaal  taraign  body.— 
Remove  naaal  toraign  body  — 
Remove  naaal  toraign  body  _... 

Raoortatruction  of  noee 

Raconalruction  of  noaa 

Reoonatrueiion  of  noaa 

navision  of  noaa 

Ravtoion  of  noaa 

nentoion  of  noaa 

Revision  of  noaa 

rwvision  of  noee 

Repair  of  naaal  aaptum 

RefMir  naaal  detoci 

Repair  nasal  delect 

Release  of  nasal  adhealons  ... 

Repair  upper  jew  ftotuto — 

Repair  mouth/noee  fistuto 

Intranasal  raoonstruction 

Repair  nasal  septum  delect .... 

Cauiertzittion  inner  noae 

Cautaiteatlon  inner  noae 

Control  of  noeeMeed 

Control  of  noeabloed 

Control  of  noeebieed 

Repeat  control  of  noaebtoad ... 
Ui^tiort  nasal  sinus  attory  — 

Ligation  upper  jaw  artory 

Therapy  fracbire  of  noaa 

Naaal  aurgary  prooadura 

Irrigation  maxlary  sinus 

Imgatton  sphenoid  sinus 

Expiotation  maxlary  sinus  — . 
Expioraiion  maxaaty  sinus  .._ 
Ei^lore  sinus,  remove  polyps  . 
Exploration  behind  upper  jew 
Exptoralion  sphenoid  sinus ..-. 

Sphenoid  sinus  surgery 

Exploration  of  frontal  sinus  — 
Exploration  of  frontal  ainus  — 

Removal  of  frontal  sinus 

Removal  of  fror^al  sinus 

Removal  of  frontal  sinos 

Removal  of  frontal  sinus 

Renrwval  of  frontal  sinus 

Removal  of  frontal  sinus 

Exploration  of  sinuses — 

Removal  of  ethmoid  sinus  — 
Removal  ol  ethmoid  sinus  ..... 
Removal  of  ethmoid  sinus  — 
Removal  of  upper  jaw  „._.. — 
Removal  of  upper  jaw 


Relative 


286 

271 

281 

281 

281 

281 

280 

311 

311 

311 

311 

313 

311 

313 

313 

311 

313 

313 

313 

313 

313 

347 

311 

311 

311 

313 

313 

314 

314 

314 

313 

314 

314 

314 

314 

313 

313 

314 

311 

313 

313 

313 

313 

312 

312 

318 

318 

318 

318 

387 

387 

312 

318 

311 

311 

313 

313 

313 

314 

313 

313 

313 

314 

314 

314 

314 

314 

314 

314 

314 

313 

314 

314 


Proposed 

payment 

rate 


26.76 
14.41 
22.85 
22.66 
2255 
22.66 
22.20 
1.43 
1.43 
1.43 
1.43 
1551 
1.43 
1651 
.1651 
143 
1551 
1651 
1551 
1551 
1551 
253 
1.43 
1.43 
1.43 
1651 
1551 
2556 
25.66 
25.66 
1551 
2555 
25.86 
2556 
2555 
1551 
1551 
25.66 
1.43 
1551 
1551 
1551 
1551 
7.26 
7.26 
2.07 
2.07 
2.07 
2.07 
1759 
1758 
7.28 
257 
1.43 
1.43 
1551 
1551 
1551 
25.86 
1551 
1551 
1551 
25.65 
25.65 
2555 
25.65 
25.65 
25.66 
25.65 
25.65 
1551 
25.65 
25.65 


National 
urtac^usted 
ooiraurance 


$1.41551 
$762.01 
$1,197.87 
$1.19757 
SI. 19757 
$1.19757 
S1.17456 
$75.42 
$75.42 
$75.42 
$75.42 
$836.46 
S75.42 
$836.45 
$836.45 
$75.42 
S836.46 
$838.46 
$836^ 
$838.46 
$838.45 
$164.75 
$75.42 
$75.42 
$76.42 
$886.45 
$836.45 
$1,35654 
$156654 
$156654 
$836.46 
SI  56854 
$156654 
$156654 
$156854 
$836.45 
$836.46 
S156654 
$75.42 
$836.45 
S836.45 
$836.45 
$836.45 
$38355 
S38355 
$100.70 
109.70 
$108.70 
$106.70 
S830.48 
S030.48 
'$38356 
$100.70 
S75.42 
S75.42 
$836.45 
$836.45 
$836.45 
$156654 
$836.45 
$836.45 
$836.45 
$156654 
$155654 
$155654 
$156654 
$1,36654 
$1,35654 
$1,356.54 
$155654 
$836.45 
$1,35654 
$1.35654 


Minimum 
unadjusted 
coinsurance 


$80253 
$36658 

$50051 
$59051 
$50051 
$59051 
$681.72 
$2057 
$2057 
$2057 
$2057 
S41150 
S2057 
S41159 
$41158 
S2057 
$41158 
S41159 
$41159 
$41159 
S411.09 
$82.15 
$2057 
$2057 
$2057 
$41159 
$411.09 
$68357 
$60357 
$60357 
$41159 
$68357 
$80357 
$60357 
$88357 
$411.09 
$41159 
$88357 
$2057 
$41159 
$41159 
$41159 
$41159 
$17851 
$17851 
$38.66 
$3855 
$38.65 
$38.65 
$448.06 
$44856 
$17851 
$38.65 
$2057 
$2057 
$411.09 
$41159 
$41159 
$88357 
$41159 
$41159 
$41159 
$60357 
$88357 
$68357 
$89357 
$68357 
$89357 
$893.37 
$693.37 
$411.09 
$693.37 
$693.37 


$28356 
$152.40 
$23857 
$23957 
$23957 
$23957 
$23457 
$15.08 
$1558 
$1556 
$1558 
$167.29 
S1558 
$167.29 
S16759 
$1558 
S16759 
$18759 
S16759 
$167.29 
S16759 
S30.95 
S15.08 
$1558 
$1556 
$167.29 
$16759 
$27151 
$27151 
S27151 
$16759 
$27151 
$27151 
$27151 
S27151 
$16759 
$16759 
S27151 
S1558 
$16759 
S16759 
S16759 
$16759 
$76.79 
$76.79 
$21.94 
$2154 
$21.94 
$21.94 
$186.10 
$186.10 
$76.70 
$21.94 
$1556 
$15.06 
$16759 
$16759 
$16759 
$27151 
$16759 
$16759 
$16759 
$27151 
$27151 
$27151 
S27151 
$27151 
$27151 
$27151 
$27151 
$16759 
$27151 
$271.31 


'  CRT  codes  and  detcr^>(lon»  only  «  wvyrighl  1997  American  Medic*  As80Ci«ion.  Al  Rights  Resell 
'Co|»yTigW  1994  American  Dental  Associalion.  Al  rights  reserved. 
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Addendum  B.— Proposed  Hospital  CXjtpatient  DEPARTME^^T  (HOPD)  PAVMErrr  Status  by  HCPCS  Code  and  Related 

Information— Continued 


cptv 

HCPCS* 


HOPO 

status 

indicaior 


Description 


Proposed 
APC 


Relative 


Proposed 

payment 

rate 


National 
unadjusted 
coinsuianoe 


Minimum 
unadjusted 
coinsuranoe 


31231 

t 

31233 

T 

3123S 

T 

31237 

T 

31238 

T 

31239 

T 

31240 

T 

31254 

T 

31256 

T 

31256 

T 

31267 

T 

31276 

T 

31287 

T 

31288 

T 

31290 

C 

31291 

C 

31292 

c 

31293 

0 

31294 

c 

31299 

T 

31300 

T 

31320 

T 

31360 

c 

31365 

c 

31367 

c 

31368 

c 

31370 

c 

31375 

c 

31380 

0 

31382 

c 

31390 

c 

31395 

c 

31400 

T 

31420 

T 

31500 

s 

31502 

T 

31505 

T 

31510 

T 

31511 

T 

31512 

T 

31513 

T 

31515 

T 

31520 

T 

31525 

T 

31526 

T 

31527 

T 

31528 

T 

31529 

T 

31530 

T 

31531 

T 

31535 

T 

31536 

T 

31540 

T 

31541 

T 

31560 

T 

31561 

T 

31570 

T 

31571 

T 

31575 

T 

31576 

T 

31577 

T 

31578 

T 

31579 

T 

31580 

C 

31582 

C 

31584 

C 

31586 

T 

31586 

T 

31587 

C 

31588 

T 

31580 

T 

31595 

T 

31599 

T 

31600 

C 

31601 

C 

Nasal  endoscopy,  dx  

NasaVsinus  endoscopy,  dx  .„. 
NasaVsinus  endoscopy,  dx  .... 
NasaVsinus  endoscopy,  surg . 
NasaVsinus  endoscopy,  suy 
NasaVsinus  endoscopy,  surg  . 
NasaVsinus  endoscopy,  surg . 
Revision  of  ethmoid  sinus  .».. 


Removal  cH  ethmoid  sinus  .... 
Exploration  maxMaiy  sinus  -. 
Endoscopy,  maxVaiy  sinus  .. 

Sinus  surgicai  endoscopy  . 

NasaiMnus  endoaoopy,  surg , 
Nasal/Unus  endoscopy,  surg . 
Nasal/sinus  endoscopy,  surg . 
NasalMnus  sndoecopy,  surg , 
NasalMnua  endoscopy,  surg . 
NasaMnus  sndoecopy.  surg . 
NasalMnus  andoaoopy,  surg . 

Sinus  surgery  procedure 

Removal  of  larynx  laeion 

Diagnoatie  bidsion  laiynx 

Removal  ol  larynx 
Removal  o(  larynx 


Partial  removal  of  larynx 
Partial  removal  of  larynx 
Partial  removal  of  larynx 
Partial  rsmoval  of  larynx 
Partial  rsmoval  of  larynx 

Partial  rsmoval  of  larynx 

Removal  of  larynx  A  pfmynx  . 
Reconstruct  larynx  &  ptiarynx . 

Revision  of  lar^ 

Removal  of  spigloilis 

Inasrt  emergency  airaray 

Change  of  windpipe  airway  ..„ 

Oiagrwetic  laryngoaoopy 

Laryngoscopy  with  biopsy 

Remove  toreian  t)ody,  larynx  _ 

Removal  of  larynx  lesion  „. 

Injection  into  vocal  cord 

Laryngoaoopy  tor  aspirMlon .... 
Diagnostic  laryngoscopy 
Diagnostic  laryngoacopy 
Diagnostic  laryngoscopy 


331 
332 
332 
332 
332 
333 
332 
333 
333 
333 
333 
333 
333 
333 


331 
314 
313 


0.69 

9.74 

9.74 

9.74 

9.74 

17.24 

9.74 

17J24 

17.24 

17.24 

17.24 

17.24 

17.24 

17.24 


Laryngoscopy  tor  treatment .. 
Laryngoacopy  and  dHattfon  . 
Laryngoscopy  and  dilatation  . 

Opsrabve  laryngoscopy 

Operative  laryngoscopy 

Operative  laiyngoscopy 

Operative  laryngoscopy 

Operative  laryngosoopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

OperaBve  laryngoscopy 

Laryngoscopy  with  injection .. 
Laryngoscopy  with  injection .. 

Diagnoetic  laryngoecopy 

Laryngoscopy  with  btopcy 

Remove  torisign  body,  larynx  . 

Removal  of  larynx  lesion  

Diagnostic  laryngoacopy 

Revision  of  larynx 

Revision  of  larynx  

Repair  ol  larynx  fracture 

Repair  of  larynx  fracture 

Re(»ir  of  larynx  fracture 

Revision  of  larynx 

Revision  of  larynx 

Reinnervaie  larynx 

Larynx  nerve  surgery 

Larynx  surgery  procedure  . 

Incision  of  windpipe  

Incision  of  windpipe  


314 

314 

947 

470 

331 

332 

332 

332 

332 

332 

332 

332 

332 

333 

332 

332 

333 

333 

333 

333 

33a 

333 

333 

333 

333 

333 

331 

332 

332 

332 

331 


a89 
25.65 
15J1 


207 
209 

"314 
314 
313 
207 


25.66 

25.66 

4.07 

2.22 

0.69 

9.74 

9.74 

9.74 

9.74 

9.74 

9.74 

9.74 

9.74 

17.24 

9.74 

9.74 

17.24 

17.24 

17.24 

17.24 

17.24 

17,24 

17i4 

17.24 

17.24 

17.24 

0.69 

9.74 

9.74 

9.74 

0.69 


1.70 
1.94 


25.65 

25.65 

15.81 

1.70 


$36.24 
$515.19 
$615.19 
$515.19 
$615.19 
$911.87 
$515.19 
$811.87 
$811.87 
$811.87 
S811.87 
$811.87 
$811.87 
$911.87 


$36.24 

$1,36654 
$838.45 


$1,366.54 
$1,366.54 
$215.48 
$117.53 
$36.24 
S615.19 
$615.19 
$615.19 
$615.19 
$515.19 
$515.19 
$615.19 
$515.19 
$911.87 
$615.19 
$515.19 
$911.87 
$911.87 
$911.87 
$911.87 
$811.87 
$911.87 
S911.87 
$811.87 
$911.87 
$911.87 
$36.24 
$515.19 
$515.19 
$515.19 
$36.24 


$80.11 
$102J4 

$l!366!s4 

$1,366.54 

$836.45 

$80.11 


$14.01 
$244.98 
$244.98 
$244.98 
$244.98 
$464.20 
$244.98 
$464.20 
S464.20 
$464.20 
$464.20 
$464.20 
$464.20 
$464.20 


$14.01 
$693.37 
UUM 


$693J7 

$693.37 

$109.61 

$64.92 

$14.01 
$244.96 
$244.98 
$244.98 
$244.98 
$244.96 
$244.98 
$244.98 
$244.98 
$464.20 
$244.98 
$244.96 
$464.20 
S464.20 
$464.20 
$464.20 
$464.20 
$464J20 
$464.20 
$464.20 
$464.20 
$464.20 

$14.01 
$244.98 
$244.98 
$244.96 

$14.01 


$31.64 
$37.29 


$893.37 

$693.37 

$411.09 

$31.64 


$7.25 
$103.04 
$103.04 
$103.04 
$103.04 
$182.37 
$103.04 
$182.37 
$182.37 
$182.37 
$182.37 
$182.37 
$182.37 
$182J7 


$7.25 
$271.31 
^167.29 


$271^1 
$271 J1 

$43.10 

$23.51 
$7.25 
$103.04 
$103.04 
$103.04 
$103.04 
$103i)4 
$103.04 
$103.04 
$103.04 
$182.37 
$103i>4 
$103.04 
$182.37 
$18^37 
$182.37 
$182.37 
$182  J7 
$182.37 
$182.37 
$182.37 
$182.37 
$182^7 

$7.25 
$103.04 
$103.04 
$103.04 

$7.25 


$18.02 
$20.57 


$271.31 

$271.31 

$167.29 

$18.02 


'  CPT  eod«  ind  deteripbom  only  are  eopyrigw  1997  Americw  Madkay  AisodaHon.  Al  RIghb  Re$er^ 
'Copyright  1994  Amahcan  Dmtal  Association.  Al  rights  raaarvad. 
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ADDENDUM  B.— Proposed  hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


CPTV 
HCPCS* 


HOPD 
status 


Description 


Propoeed 
APC 


Relative 


Proposed 

payment 

rate 


unadjusted 
coinsurance 


Minimum 
unai^usted 
coinsurarvx 


31603 

T 

31605 

T 

31610 

C 

31611 

T 

31612 

T 

31613 

T 

31614 

T 

31615 

T 

31622 

T 

31625 

T 

31628 

T 

31620 

T 

31630 

T 

31631 

T 

31636 

T 

31640 

T 

31641 

T 

31646 

T 

31646 

T 

31656 

T 

31700 

T 

31708 

T 

31710 

T 

31715 

T 

31717 

T 

31720 

T 

31725 

C 

31730 

T 

31750 

T 

317SS 

T 

31760 

C 

31766 

C 

31770 

c 

31775 

c 

31780 

c 

31781 

c 

31786 

c 

31786 

c 

31800 

c 

31805 

c 

31820 

T- 

31825 

T 

31830 

T 

31809 

T 

32000 

T 

32002 

T 

32006 

c 

32020 

T 

32036 

C 

32036 

c 

32095 

c 

32100 

c 

32110 

c 

32120 

c 

32124 

c 

32140 

c 

32141 

c 

32150 

c 

32151 

c 

32160 

c 

32200 

c 

32201 

c 

3215 

c 

32220 

c 

^y9?f? 

c 

32310 

c 

32320 

c 

32400 

T 

32402 

c 

32405 

T 

32420 

T 

32440 

C 

32442 

C 

32445 

C 

32480 

C 

'CPT  coda*  and 

»C<w»t( 

IM1994 

Incision  of  wirxipipe  ........... 

Incision  of  windpipe 

Incision  of  windpipe  

Surgery/speech  proettioBis 

Punctura^dear  windpipe 

Repair  windpipe  oper>ing  ... 
Repair  windpipe  opening  ... 
Visualization  of  windpipe  ... 
Oiagrwetic  ixorKfiosoopy ... 
Bronchoscopy  wMi  btopey  . 
Bronchoscopy  wKh  biopey  . 
Bronchoeoopy  with  biopay 
Brondiosoopy  wMh  repair  .. 

BronchoeoQpy  wlh  ditaton 

Remove  foreign  iMdy,  airway  „. 
Bronchoecopy  &  remove  lesion 
Bronctwsoopy,  trsat  bfocfcape  _ 
BronchoecQpy,  dear  airways  . 
Bronchoaoopy,  redear  ainrayi 
Bronchoaoopy,  irijact  for  xny 
Insertion  of  airway  catheter 
Insua  ainvay  contrast  dye  „. 
insetlion  of  ainvay  callialar 
Injection  tor  btonctius  x-ray 
Bfonchurf  brush  tiiopay  »__ 
Ctoaranceof  airways 
Clearance  of  airways 


wvK]pipe  wrrenUDe . 
Repair  of  windpipe 
Repair  of  windpipe 
Rapair  of  windpipe 
necoiistrmtion  of  windpipe . 
Repait/grafI  of  l)ronctws  ..... 

Rsconstruct  windpipe .._. 
Remove  windpipe  lesion .... 
Remove  windpipe  lesion  .... 
Repair  of  windpipe  injury  ... 
Repair  of  windpipe  injury  ... 
Ctosurs  of  wiridpipe  lesion . 
Repair  of  wliidijipe  defect .. 
Revise  windpipe  scar . 
Ainvays  surgical  procedure  „ 

Drainige  of  chest 

Treatment  of  coHapeed  lung 
Treat  lung  lining  chemicaBy  . 
Insertion  of  chest  4ube 
Exploration  of  chest  .... 
Exploration  of  chest 

Biopsy  through  chest  wal 

Exploration/biopey  of  cheat 

Explora/rapair  chest 

Re-exploralion  of  ctiest „» 

Explore  chest,  free  wiliesixii 

Removal  of  lung  lesion(s) 

Remove/treat  lung  lesions 

Rennval  of  lung  lesion(s) 

Remove  lung  foreign  body  _.... 
Open  chest  heart  massage  ..~ 

Ojwn  drainage,  lung  lesion 

Percut  drstnage,  hng  lesion  „.. 
Treat  cfiest  lining  ...._..........„ 

Release  of  king  ..._„., 

Partial  release  of  lung 

Removal  of  chest  lining 

Free/remove  chest  Ining  ... 
Needle  biopsy  chest  Mng  . 
Open  biopsy  cfiest  Mng  .. 

Biopsy,  king  or  mediastinum 

Puncturafelear  lung 

Removal  of  lung 

Sleeve  pneumonectomy 

Removal  of  lung 

Partial  removal  of  lung 


ofwy  tn  cGpynpni  iwir  Musncwi  hmobv 
Oantai  AiaodaMon.  Al  rigMs  riMfyad. 


ail 

311 

"313 

312 
313 
313 
336 
336 
336 
338 
336 
338 
336 
338 
336 
336 
336 
338 
336 
332 
347 
347 
347 
332 
332 

"xa 

314 
314 


1.43 
1.43 

"l55l 
7.26 
15.81 
15.81 
7.44 
7.44 
7.44 
7.44 
7.44 
7.44 
7.44 
7.44 
7.44 
7.44 
7.44 
7.44 
7.44 
9.74 
2.93 
2.93 
2J3 
9.74 
9.74 

""9.74 
25.85 
25.65 


$75.42 
$75.42 

'"$n6!45 
$383.96 
$836.45 
$836.46 

$363.74 
$393.74 
$303.74 
$393.74 
$383.74 
$383.74 
$393.74 
$393.74 
$303.74 
$399.74 
$303.74 
$3*3.74 
$303.74 
$615.19 
$154.75 
$154.75 
$154.75 
$515.19 
$615.19 
..._^™„ 

$1,366.54 
$1,366.54 


313 
313 
313 
336 

320 
320 

320 


15J1 

15.81 

1SJ1 

7.44 

3.17 

3.17 


$836.45 
$836.46 
$836.45 

$383.74 
$167.49 
$167.48 

$167!49 


122 
320 




. 

._._. 

$257760 

4.87 
3.17 

eS7.60 
$167.49 



$20.57 
$20.57 

$4iTm 
$178J1 
$411.09 
$411.09 
$197  J8 
$197.98 
$197 J8 
$197  J8 
$197.98 
$197  je 
$197.98 
$197 J8 
$197  J8 
$19748 
$197  J8 
$197  je 
$197.98 
$244  J8 
$62.15 
$62.15 
$62.15 
S244J8 
$244M 


$244  J8 
$603.37 
$683J7 


$15.08 
$15.08 

iiwii 

$76.79 

$167.29 

$167.29 

$78.75 

$78l75 

$78.75 

$78.75 

$78.75 

$78.75 

$78.75 

$78.75 

$78.75 

$78.75 

S78u75 

$78.75 

$78.75 

$103.04 

$3a95 

$30.96 

$30J5 

$103M 

$103.04 

$271 J1 
$271.31 


$411.09 
$411.09 
$411.09 
$197.98 
S79J3 
$79J3 

""$79!33 


$167.29 

$167.29 

$167.29 

$78.75 

$33.50 

$33.50 

"$XLSO 


$115i)3 
$79  J3 


$51 J2 

$33.50 


AaaodaHon.  Al  RIgM*  naMTvad.  ApplcMa  FARS^DFARS  Apply. 
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CPTV 
HCPCS 2 


HOPD 

Status 

indicator 


Description 


Proposed 

apc 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


32482 
32484 
32486 
32488 
32491 
32500 
32501 
32520 
32S22 
32S2S 
32540 
32601 
32602 
32603 
32604 

aseos 

32606 

32650 
32661 
32662 
32653 
32654 
32655 
32656 
32667 
32668 
32669 
32660 
32661 
32662 
32663 
32664 
32665 
32800 
32810 
32815 
32820 
32860 
32851 
32852 
32853 
32864 
32900 
32905 
32906 
32940 
32960 


33010 
33011 
33015 
33020 
33025 
33030 
33031 
33050 
33120 
33130 
33200 
33201 
33206 
33207 
33208 
33210 
33211 
33212 
33213 
33214 
33216 
33217 
33218 
33220 
33222 
33223 
33233 


C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

T 
T 
T 
T 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

C-, 

c 

T 
T 

c 


BHobectomy 

Segmentectomy 

Sleeve  lobecloniy _. 

Completion  pneumonectomy 

Lung  volume  reduction  

Partial  removal  o<  lung 

Repair  bronchus  (addon)  .„.. 
Remove  lung  &  revise  chest . 
Remove  lung  &  revise  chest . 
Remove  lung  &  revise  chest . 
Removal  of  lung  lesion 


Thoracoscopy,  diagnostic 

Thoracoscopy,  diagnostic 

Thocacoecopy,  diagnostic 

Thoracoscopy,  dtagooatic 

Thoraooacopy,  diagnostic 

Thoracoscopy,  diagnostic 

Thoracoscopy,  surgical 

Thoracoecopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoecopy,  surgical 

Thoracoecopy,- surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical 

Thoracoscopy,  surgical — 

TYioracosoapy,  surgical 

Thoracoscopy,  surgical 

Thoracoecopy,  surgical 

Thoracoecopy.  surgical 

Thoracoecopy.  surgical 

Repair  hmg  hernia  

Close  chest  after  drainage 

Close  tmnchial  fistula 

Reconstruct  injured  chest 

Donor  pneumonectomy 

lojng  transplani,  single 

Lung  trattsplant  w/bypass  — ... 

tjjng  transplant,  dout)ie 

Lung  transplant  w/bypass 

Removal  ot  i*>{»)  ....„ 

Revise  &  repair  chest  wal 

Revise  &  repair  ctiest  waH 

Revision  ol  lung 

Therapeutic  pneumothorax 

Chest  surgery  procedure 

Drainage  o(  heart  sac -.. 

Repeat  drainage  d  heart  sac  ... 

Incision  ol  heart  sac 

Incision  o(  heart  sac 

Incision  of  heart  sac 

Partiai  rsmoval  Of  heart  sac 

Partial  removal  of  heart  sac  — 
Removal  ol  heart  sac  lesion  ».. 
Removal  ol  heart  lotion  — ...... 

Removal  ol  heart  lesion  ...._».„ 

Insertion  ol  heart  pacemaker  .„. 
Insertion  o(  heart  pacemaker  .... 

Insertion  of  heart  pacemaker  .„ 
Inaertton  of  heart  pacemaker .... 

Ineertton  of  heart  pacemaker 

Insertion  of  heart  electrode  ....... 

Insertion  ol  heart  electrode  __... 

Insertion  ol  pulse  generator 

Insertion  of  pulse  generatw 

Upgrade  of  pacerraker  system  . 
Revision  implanted  electrode .... 

Insert/revise  electrode 

Repair  pacemaker  electrodes  ... 

Repair  pacemaker  electrode 

Pacemaker  AICD  pocicet  

Pacemaker  AICD  pocket  

Removal  of  pacemaker  system 


320 
320 
320 
320 


3.17 

3.17 

3.T7 

.3.17 


$167.49 
S167.49 
$167.49 
$167.49 


$79J3 
$79.33 
$79.33 
$79.33 


$33.50 
$33.50 
$33.50 

$33.60 


360 
360 


6.09 
6.09 


$322.24 

$322.24 


$140.12 
$140.12 


$64.45 
$64.45 


<  CPT  codes  and  descfipttora  only  are  copynglit  1997  American  Medical  Asaodation.  Al  Rights  Reserved.  AppHeaMe  FARS/OFARS  Apply. 
'  Copyright  1 994  American  DentaJ  Association.  Al  riglits  reserved. 
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CPTV 
HCPCS* 

HOPD 

Status 

indicator 

33234 

C 

33235 

C 

33236 

C 

33237 

C 

33238 

C 

33240 

C 

33241 

C 

33242 

C 

33243 

C 

33244 

C 

33246 

C 

33248 

C 

33247 

C 

33249 

C 

332S0 

C 

332S1 

C 

33253 

C 

33261 

C 

33300 

C 

33305 

C 

33310 

C 

33315 

C 

33320 

c 

33321 

c 

c 

33330 

c 

33332 

c 

33335 

c 

33400 

c 

33401 

c 

33403 

c 

33404 

c 

33406 

c 

33406 

c 

33411 

c 

33412 

c 

33413 

c 

33414 

c 

33415 

c 

33416 

c 

33417 

c 

33420 

c 

33422 

c 

3342S 

c 

.33426 

c 

33427 

c 

33430 

c 

33460 

c 

33463 

c 

33464 

c 

33465 

c 

33468 

c 

33470 

c 

33471 

c 

33472 

c 

33474 

c 

33475 

c 

33476 

c 

33478 

c 

33496 

c 

33500 

c 

33501 

c 

33502 

c 

33503 

c 

33504 

c 

33506 

c 

33506 

c 

33510 

c 

33511 

c 

33512 

c 

33513 

c 

33514 

c 

33516 

c 

33517 

c 

33618 

c 

'CFT  cods*  and  dM 

'Cowm 

gM  1994  Am 

Descriptkxi 


APC 


Relative 

weight 


Proposed 

tyme 

rate 


Natkxwl 
unadjusted 
coinsurance 


Minimum 
unadjusted 
cotrtsuranoe 


Removal  of  pacemaker  system 
Removal  pacemaker  electrode 
Remove  electrode/thotaoatomy 
Remove  eiectrodorthoracotomy 
Remove  eluctiude/lhoraootamy 

Insert/replace  pulse  gener 

Remove  pulse  generator  only  ~ 
Repair  puise  generator/leads 
Remove  generator/thoracotomy 

Remove  generator 

Implant  heart  deftorflalor 
Imjjiani  heart  deRxMalor 
insertft^plaoe  leads 


Insert^rsplace  Isads^ganer  — 
AbMe  heart  dysihythm  focus 
AbMe  heart  dysrtiylhm  locus 
Reconstruct  airia  .....»...«..»». 


At)late  heart  dysrtiythm  fociM 

Repair  of  heart  wound 

Repair  of  heart  wound 

Exphxatory  heart  surgsry 

Exptoralory  heart  surgery  — 
Rajpair  major  blood  vaaaaKs) . 


nepalf  major  lilood  veesel(s) 
Insert  major  vaeael  graft  ..«»., 
Insert  major  veasal  graft  ...». 

Insert  major  vessel  graft 

Repair  of  aortic  valM 

Vahrutoplaaty,  open . 


Vaivutoplasty,  \ii^  bypass . 
Prepare  heart-aorta  conduft . 
Repiacarnent  of  aortic  vahra 
Reptaoement,  aortic  valve  ... 
Replacement  of  aortic  valve 
Repfacement  of  aortic  valve 
Replacement,  aortic  valve  ._ 
ReJMir,  aortic  valve 

RevWon,  subvalvular  tissue 

Revise  ventricle  muscle  .«......„. 

Repair  of  aortic  valve 

Revision  of  mftral  vakie 

Revision  of  mftral  valve 

Repair  of  mftral  valve 

Repair  of  mftral  valve 

RefMir  of  mftral  valve 

Replacement  of  mftral  valve  „„. 

Reviskxi  of  tricuspid  valve 

Vaivutoplasty.  tricuspid 

Vaivutoplasty,  tricuspid  

Replace  tricuapU  vaKe 

nevlsloii  of  tricuspid  valve  . „ 

Revision  of  pulmonary  valve 

Vak<oiomy.  pulmonary  valve 

Reviston  of  pulmonary  valve 

Reviston  of  pulmonary  vakre  — 
Replacement,  pulmonary  valve 
Revleion  of  heart  chamber ._»» 
Revision  of  heart  chamber  _.„ 

Repair,  prosth  valve  ctol 

Repair  heart  vessel  fistula 

Repair  heart  vessel  fistula 
Coronary  artery  conectton  .... 

Coronary  artery  graft 

Coronary  artery  graft 

Repair  artery  w/tunnel .._ 

Repair  artery,  transtocatton  _. 

CABG,  vein,  single 

CABG,  vein,  two 

CABG,  vein,  three 

CABG,  vein,  four 

CABG,  vein,  five  

CABG,  vein,  siX'»  

CABG.  artery-vem.  single 

CABG.  artery-vem.  two 


m  only  »•  oopyrigM  1997  Ainwicwi  M«fci<  AMOCMion.  Al  raghli  neewvwi.  Applctf*  FARS«FARS  Afply. 
I  DerM  AMOdatan.  Al  rVM  rwwvad. 
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cptv 

HCPCS* 


33519 
33521 
33522 
33523 
33530 
33533 
33534 
33535 
33536 
33542 
33545 
33572 
33600 
33602 
33606 
33608 
33610 
33611 
33612 
33615 
33617 
33619 
33641 
33645 
33647 
33660 
33665 
33670 
33661 
33664 
33686 
33690 
33692 
33694 
33687 
33702 
33710 
33720 
33722 
33730 
33732 
33735 
33736 
33737 
33750 
33755 
33762 
33764 
33766 
33767 
33770 
33771 
33774 
33775 
33776 
33777 
33778 
.33779 
33780 
33781 
33786 
33788 
33800 
33802 
33803 
33813 
33814 
33820 
33822 
33824 
S3840 
33845 
33851 
33852 
33853 


HOPD 

Status 

indicator 


Description 


CABG,  artety-vein,  three  — 

CABG.  artery-vein,  four  — 

CABG,  artery-vein,  five -... 

CABG,  artery-vein,  six*  _ 

Coronary  artery,  bypass/reop  ... 

CABG,  arterial,  sir^le 

CABG,  arterial,  two — 

CABG,  arterial,  three 

CABG,  arterial,  four^- 


Renwval  of  heart  lesion 

Repair  of  heart  darriage 

Open  coronary  endartaractoniy 

Closura  of  valve ». 

Ctoaura  of  valva 


AnastomMii/artaiy-aorta  .. 
Repair  anomaly  wfeondUt 
Repair  t>y  enlaigsnwnt  ..._ 
Repair  double  ventricle  ..... 


Repair  (simpla  Ionian)  „. 

Repair  by  modifiad  Ionian  — 

Repair  single  veniilcie 

Repair  heart  aapium  delect  .. 

Raviaion«f  heart  veins „. 

Repair  heart  septum  delectt 

Repair  of  heart  defects 

Repair  of  heart  detects ~ 

of  heart  chambers  — 


Repair  heart  sapium  defect ._. 
Repair  heart  sapium  defect  ..„ 
Repair  heart  sapium  delect ... 
neiituiLe  pufenonary  artery  ... 

Repair  a(  heart  defects 

RefMir  of  heart  delectt 

Repair  of  heart  defectt 

Repair  of  heart  delectt 

flejiair  of  heart  delectt 

Repair  of  heart  defect 

Repair  of  heart  defect 

Repair  heart-vein  dalacKs)  .... 

RsfMir  heart-vain  dated 

Revision  of  heart  chamber ..... 
Revision  of  heart  chamber  — 
navlilon  of  heart  chamber  — 

shunt 

shunt 

shunt 

Mi^or  vaaast  shunt  a  giatl  — 
Major  vassal  shunt  ..■...„..„-.. 
Atrial  lepleclomy/ssploHomy , 
Repair  gnat  veesoli  delect ... 
Repair  graali 


deled 


Repeir  great  veaaels  dsted  . 
Repair  great  viiibIi  deled  . 

deled  . 

deled. 

tn«il«  ._ 

Revision  oi-puknonary  artery 

Aortic  suspension „ 

Repair  veseel  deled  ............ 

Repair  vessel  deled 

Rejiair  septal  deled 

repair  septal  deled 

fievise  major  vessel 

Revise  majw  vessel 

Revise  major  vessel ..- _. 

Remove  aorta  conatridion  ... 
Remove  aortt  constriction  ... 
Remove  aorta  constriction  „ 

Repair  septal  detod 

Repair  septal  deled 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unac^uated 
coinsurance 


<  CPT  codes  and  doscriptions  only  «s  copyright  1997  Amaricwi  Madical  Assodalion.  Al  Rights  Reswved.  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Aasocttfon.  Al  rights  reserved. 
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CPTV 
HCPCS* 

HOPD 

stttus 

indicator 

33860 

C 

33861 

C 

33863 

C 

33870 

C 

33875 

C 

33877 

C 

33910 

C 

33915 

C 

33916 

C 

33917 

C 

33918 

C 

33919 

C 

33920 

C 

33922 

C 

33924 

C 

33930 

C 

33935 

C 

33940 

C 

33945 

c 

33960 

c 

33961 

c 

33970 

c 

33971 

c 

33973 

c 

33974 

c 

33975 

c 

33976 

c 

33977 

c 

33978 

c 

33999 

T 

34001 

c 

34051 

c 

34101 

c 

34111 

c 

34151 

c 

34201 

c 

34203 

c 

34401 

c 

34421 

c 

34451 

c 

34471 

c 

34490 

c 

34501 

c 

34502 

c 

34510 

c 

34520 

c 

34530 

c 

35001 

c 

35002 

c 

35005 

c 

35011 

c 

35013 

c 

35021 

c 

35022 

c 

35045 

c 

35081 

c 

36082 

c 

35091 

c 

35092 

c 

35102 

c 

35103 

c 

35111 

c 

35112 

c 

36121 

c 

36122 

c 

35131 

c 

35132 

c 

35141 

c 

36142 

c 

35151 

c 

35152 

c 

35161 

c 

35162 

c 

35180 

c 

35182 

c 

Description 


PfOpOMd 
APC 


Relative 

weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minirrtum 
unadjusted 
coiraurance 


Ascending  aorta  graft 

Ascending  aorta  graft 

Ascending  aorta  graft ..... 

Transverse  aortic  arch  graft .. 

Tfioracic  aorta  graft 

Thoracoatidominal  graft 

Remove  King  artery  enteli ... 
Remove  lung  artery  emboli ... 

Surgery  of  great  vessel 

Repair  pulmona/y  artery 

Repeir  pulmonary  atresia 

Repair  pulmonary  atresia 

Repair  pulmonaiy  atresia 

Transed  pulmonary  artery .... 

Remove  pulmonary  shunt 

Removal  of  donor  heart/lung 
Transplantation,  heart/lung  ... 

Removal  of  donor  heart 

Transplantation  of  heart 

External  circulation  assist  .... 
External  cticuiation  assist  — 

Aortic  circulation  assist 

Aortic  drculabon  assist .__ 

Insert  balloon  device 

Remove  intra-aortic  baHoon  .. 

Implant  ventricular  device 

Implant  ventricular  device  ..;.. 
Remove  ventricular  device  ... 
Remove  ventricular  device  ... 
Cardiac  surgery  procedure  „. 

Removal  of  artery  dot 

Removal  of  artery  dot 

Removal  of  artery  dot 

Removal  of  arm  artery  ckit  ... 

I^emoval  of  artery  dd 

Removal  of  artery  dd 

Removal  of  leg  artery  eld 

Removal  of  vein  dd 

Removal  of  vein  dd 

Removal  of  vein  dd 

Removal  of  vein  dd 

Removal  of  vein  dd 

Repair  valve,  femoral  vein 

Reconstrud,  vena  cava 

Transposition  of  vein  valve  .... 

Cross-over  vein  graft 

Leg  vein  fusion „.._.. 

R^ir  deled  d  artery _. 

Repair  artery  rupture,  neck  .... 

Repair  doted  of  artery 

R^ir  defed  of  artery 

Repair  artery  oiplure,  arm 

Repair  defed  d  artery 

Repair  artery  rudure,  chest  .„ 
Repair  defed  of  arm  artery .... 

Repair  defed  d  artery 

Repair  artery  rupture,  aorta  ... 

Repair  defed  d  artery 

Repair  artery  njpture,  aorta  .. 

Repair  defed  of  artery 

Repair  artery  mdure,  groin  .„ 

Repair  defed  d  artery 

Repair  artery  rupture,  spleen  . 

Repair  defed  of  artery 

Repair  artery  mpture,  belly  .... 

Repair  defed  d  artery 

Repair  artery  oidure,  grdn  ... 

Repair  defed  of  artery 

Ftopair  artery  mpture,  thigh  .... 

Repair  defed  d  artery 

Repair  artery  rudure,  knee  _„ 

Rejiair  defed  d  artery 

Repair  artery  rudure 

Repair  blood  vessel  lesion 

Repair  bkxxl  vessel  lesnn  ..... 


^  CPT  codes  end  descriptions  orriy  are  copyngM  1997  American  Medical  Association,  i 
>  Copyright  1994  American  Dental  Assodaton.  Al  rights  reserved. 
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cptv 

HOPD 
Status 

indicator 

35184 

C 

36188 

t 

36189 

c 

35190 

c 

36201 

c 

36206 

c 

35207 

t 

35211 

c 

35216 

c 

36221 

c 

35226 

c 

35231 

c 

35236 

c 

35241 

c 

35246 

c 

35251 

c 

35256 

c 

35261 

c 

36266 

c 

35271 

c 

36276 

c 

35281 

c 

35286 

c 

35301 

c 

35311 

c 

35321 

c 

35331 

c 

36341 

c 

36351 

c 

35356 

c 

35361 

c 

35363 

c 

35371 

c 

35372 

c 

35381 

c 

35390 

c 

35400 

c 

35450 

c 

35452 

c 

35454 

c 

36456 

c 

35458 

c 

35459 

c 

35460 

c 

35470 

c 

35471 

c 

35472 

c 

35473 

c 

36474 

c 

35475 

c 

35476 

c 

35480 

c 

36481 

c 

35482 

c 

35483 

c 

36484 

c 

35485 

c 

35490 

c 

35491 

c 

35492 

c 

35493 

c 

35494 

c 

35495 

c 

35501 

c 

35506 

c 

35507 

c 

36508 

c 

35509 

c 

35511 

c 

35515 

c 

35516 

c 

35518 

c 

35521 

c 

35526 

c 

35531  IC 

Description 


Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ^ 
Repair  blood  vessel  lesion  ._ 
Repair  blood  vessel  lesion  .„ 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  .„ 
Repair  blood  vessel  lesion  .„ 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  .„ 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  .. 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 

Rectianneling  of  artery „. 

Rechanneling  o(  artery 

Rechanneling  of  artery 

Rechanneling  ot  artery 

Rechanneling  o(  artery „ 

Rechanneling  of  artery  .. 

Rechanneling  of  artery , 

Recttanneling  of  artery 

Rechanneling  of  artery 

Rechanneling  of  artery „., 

Rechanneling  of  artery 

Rechanneling  of  artery 

Reoperation,  carotid 

Angioscopy 

Repair  artenal  blockage 

Repair  arterial  blocfcage 

Repair  artenal  blockage 

Repair  arterial  bkxdtage  — 
Repair  arterial  bkxfcage  — 

Repair  arterial  blockage 

Repair  venous  bkx:kage 

Repair  arterial  bkxkage 

Repair  arterial  btockage 

Repair  arterial  blockage 

Repair  arterial  bk)Ckage  — 

Repair  arterial  blockage 

Repair  arterial  blocfcage 

Repair  venous  bkKkage  _.... 

Atherectomy,  open 

Atherectomy,  open 

Atherectomy,  open 

Atherectomy,  open 

Atherectomy,  open 

Atherectomy,  open 

Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft _. 

Artery  bypass  graft _.. 

Artery  bypass  graft 

Artery  bypass  graft  ...„. 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 


Proposed 
APC 


368 


368 


Relative 


22.83 


22.83 


Proposed 

paynient 

rate 


$1,207.67 


$1,207.67 


l^ational 
unadjusted 
coinsurance 


$648.85 


$848.86 


Minimum 
unadjusted 
coinsurance 


$241.53 


$241.53 


'  CPT  codes  and  desciipUons  only  are  copyrigM  1997  Amarican  Medical  Association.  All  Rights  Reserved.  AppiicAle  FARS/DFARS  Apply. 
'Copyright  1994  American  Pental  Association.  Al  fights  reserved. 
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CPTV 
HCPCS* 


HOPD 

status 

indicator 


Description 


Proposed 
APC 


Relative 


Proposed 

payntenl 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coiftsurance 


35533 

35536 

35541 

35646 

35548 

35549 

35551 

35556 

35558 

35560 

35563 

35565 

35566 

35571 

35682 

35583 

35685 

35587 

35601 

35606 

35612 

35616 

36621 

35623 

36626 

35631 

35636 

35641 

36642 

35645 

35646 

35650 

35661 

35664 

35666 

36661 

35663 

35665 

35666 

36671 

35681 

36691 

36693 

35694 

36695 

35700 

35701 

35721 

35741 

35761 

35800 

35820 

35840 

35860 

35870 

35875 

35876 

35901 

35903 

35905 

35907 

36000 

36005 

36010 

36011 

3601  f 

36013 

36014 

36015 

36100 

36120 

36140 

36145 

36160 

36200 


Artery  bypass  graft „ 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft _ 

Artery  bypass  graft 

Artery  bypass  graft . 

Artery  bypass  graft ..... 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft «... 

Vein  bypass  graft . 

Vein  bypass  graft .. 

Vein  bypass  graft 

Vein  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft „_„... 

Artery  bypass  graft 

Artery  bypass  graft 

Bypass  graft,  not  vein 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft „__....... 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft „ 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  byjsass  graft .. — 

Artery  bypass  graft — 

Artery  bypass  graft .-. 

Artery  bypass  graft 

Artery  bypass  graft 

Arterial  transposition  

Arterial  transposition  — 

Arterial  transposition  — 

Arterial  transposition  

Reoperation,  bypass  graft  . 

Expkxation,  carotid  artery 

Exploration,  femoral  artery 

ExpkxatkHi  popliteal  artery  .... 

Expkxation  of  artery/vein 

Expkxe  neck  vessels _.. 

Explore  chest  vessels 

Explore  abdominal  vessels  ..„ 

Explore  limb  vessels « 

Repair  vessel  graft  defect 

Removal  of  ckX  in  graft 

Removal  of  clot  in  graft 

Excision,  graft,  neck 

Excision,  graft,  extremity 

Excision,  graft,  thorax  

Excision,  graft,  abdomen 

Place  needle  in  vein  

Injection,  venography „, — 

Place  catheter  in  vein 

Place  catheter  in  vein  

Place  catheter  in  vein 

Place  catheter  in  artery 

PiKe  catheter  in  artery 

Place  catheter  in  artery 

Establish  access  to  artery  — 
Establish  access  to  artery  — 
Establish  access  to  artery  — 

Artery  to  vein  shunt 

Establish  access  to  aorta 

Place  catheter  in  aorta 


368 
368 


22.83 
22.83 


347 
342 
342 
342 
342 
342 
342 
342 
342 
342 

na 

342 


2.93 
3.20 
3.20 
3.20 
3.20 
3.20 
3.20 
3.20 
3.20 
3.20 


$1,207.67 
$1,207.67 


$154.75 
$169.45 
$169.45 
$169.45 
$169.46 
$169.45 
$169.46 
$169.45 
$109.45 
$169.45 


$648.85 
$648.85 


$62.15 
$80.23 
$80.23 
$8023 
$80.23 
$80.23 
$80.23 
$80.23 
$80.23 
$80.23 


3.20 
3.20 


$169.45 
$160.45 


$80.23 
$80.23 


$241.53 
$241.63 


$30.95 
S33.89 
$33.89 
$33.89 
$33.89 
$33.89 
S33.89 
$33.89 
S33.89 
$33.89 

"$ia"ai 

$33.89 


<CPT  codes  and 
2CapyrtgM1994 


amy  we  copyright  1997  AftNflcan  Medical  AssodMkw.  Al  Rights  Rwaivwl.  Applcabta  FARS/DFARS  Apply. 
Dental  Asaociaton.  Al  rights  reserved. 
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CPTV 
hCPCS^ 


HOPO 

Status 

indicatof 


Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minlrrum 
unadjusted 
coinsurance 


36215 
36216 
36217 
36218 
36245 
36246 
36247 
36248 
36260 
36261 
36262 
3iB299 
36400 
36405 
36406 
36410 
38415 
36420 
36425 
36430 
36440 
36450 
36455 
36460 
36488 
36469 
36470 
36471 
36481 
36488 
36489 
36490 
36491 
36493 
36500 
36510 
36520 
36522 
36530 
36531 
36532 
36533 
36634 
36535 
36600 
36620 
36625 
36640 
36660 
36680 
36800 
36810 
36815 
36821 
36822 
36825 
36830 
36632 
36834 
36835 
36860 
36861 
37140 
37145 
37160 
37180 
37181 
37195 
37200 
37201 
37202 
37203 
37204 
37205 
37206 


Place  catheter  in  artery 

Place  catheter  in  artery  ........... 

Place  catheter  in  artery 

Place  catheter  in  artery 

Place  catheter  in  artery , 

Place  catheter  in  artery 

Place  catheter  in  artery 

Place  catheter  in  artery 

Insertion  of  infusion  pump 

Revision  of  infusion  pump  

Removal  of  Infusion  pump 

Vessel  Injection  prooadure 

Drawing  blood 

Drawing  blood 

Di'awing  blood 

Drawing  blood 

Drawing  blood 

Establish  access  to  vein 

Estat>lish  access  to  vein 

Blood  transfusion  service 

Blood  transfusion  service 

Exchange  transfusion  service  . 
Exchange  transfusion  service  . 

Transfusion  service,  fetal 

Injection(s);  spider  veins 

Injection(s):  spider  veins 

Injection  therapy  of  vein 

Injection  therapy  of  veins 

Insertion  of  catheter,  vein  

Insertion  of  catheter,  vein  

Insertion  of  catheter,  vein  

Insertion  of  catheter,  vein  

Insertion  of  catheter,  vein 

Repositioning  of  cvc 

Insertion  of  catheter,  vein 

Insertion  of  catheter,  vein 

Plasma  and/or  cell  exchange 

Photopheresis 

Insertion  of  Infusion  pump 

Revision  of  infusion  pump 

Removal  of  infusion  pump 

Insertion  of  access  port  

Revision  of  access  port  

Removal  of  access  port , 

Withdrawal  of  artenal  blood  .... 

Insertion  catheter,  artery 

Insertion  catheter,  artery , 

Insertion  catheter,  artery 

Insertion  catheter,  artery 

Insert  needle,  bone  cavity 

Insertion  of  cannula  

Insertion  of  cannula  

Insertion  of  cannula  

Artery-vein  fusion 

Insertion  of  cannula(s)  

Artery-vein  graft  

Artory-vein  graft  

Revise  artery-vein  fistula  

Repair  A-V  aneurysm 

Artery  to  vein  shunt 

Cannula  deciotting „_..... 

Cannula  deciotting „ 

Revision  of  circulation .. 

Revision  of  circulation 

Revision  of  circulation 

Revision  of  circulation 

Splice  spleen/Vidney  veins 

Thromtxilytic  therapy^  stroke  . 

Transcatheter  biopsy  

Transcatheter  therapy  infuse  . 
Transcatheter  therapy  Infuse  . 

Transcatheter  retheval 

Transcatheter  occlusion 

Transcatheter  stent 

Transcatheter  stent 


343 
343 
343 
343 
343 
343 
343 
343 
368 
360 
360 
360 


341 

"341 
341 
369 
369 
369 
369 
369 
339 
339 
339 
339 
343 
346 
346 
346 
346 
346 
342 


369 
369 
368 

360 
360 
368 
360 
360 


342 
342 
346 


906 
368 
368 
368 
368 


368 

368 
368 


368 
368 
368 


360 


9.52 
9.52 
9.52 
9.52 
9.52 
9.52 
9.52 
9.52 
22.83 
6.09 
6.09 
6.09 


0.13 


0.13 
0.13 
4.33 
4.33 
4.33 
4.33 
4.33 
1.02 
1.02 
1.02 
1.02 
9.52 
4.83 
4.83 
4.83 
4.83 
4.83 
3.20 


4.33 
4.33 

22.83 
6.09 
6.09 

22.83 
6.09 
6.09 


3.20 
3.20 
4.83 


1.46 
22.83 
22.83 
22.83 
22.83 


22.83 
22.83 
22.83 


22.83 
22.83 
22.83 


6.09 


$503.44 
$503.44 
S503.44 
$503.44 
$503.44 
$503.44 
$503.44 
$503.44 
$1,207.67 
$322.24 
$322.24 
$322.24 


$6.86 

HJoi 

$6.86 

$229.19 

$229.19 

$229.19 

$229.19 

$229.19 

$53.87 

$53.87 

$53.87 

$53.87 

$503.44 

$255.64 

$255.64 

$255.64 

$255.64 

$255.64 

$169.45 

$229!l9 
$229.19 

$1,207.67 
$322.24 
$322.24 

$1,207.67 
$322.24 
$322.24 

$169!45 
$169.45 
$255.64 

$77!38 
$1,207.67 
$1,207.67 
$1,207.67 
$1,207.67 

$i",267!67 
$1,207.67 
$1,207.67 

$i"207!67 
$1,207.67 
$1,207.67 


$322.24 


$224.87 
$224.87 
$224.87 
$224.87 
$224.87 
$224.87 
$224.87 
$224.87 
$648.85 
$140.12 
$140.12 
$140.12 


$2.94 

ieiw 

$2.94 

$97.18 

$97.18 

$97.18 

$97.18 

$97.18 

$19.66 

$19.66 

$19.66 

$19.66 

$224.87 

$120.23 

$120.23 

$120.23 

$120.23 

$120.23 

$80.23 

$97!i'8 
$97.18 
$648.85 
$140.12 
$140.12 
$648.85 
$140.12 
$140.12 

Mois 

$80.23 
$120.23 

$42^49 
$648.85 
$648.85 
$648.85 
$648.86 

$648!85 
$648.85 
$648.85 

S648!65 
$648.85 
$648.85 


$140.12 


$100.69 

$100.69 

$100.69 

$100.69 

$100.69 

$100.69 

$100.69 

$100.69 

$241.53 

$64.45 

$64.45 

$64.45 


$1.37 

$l"37 

$1.37 
$45.84 
$45.84 
$45.84 
$45.84 
$45.84 
$10.77 
$10.77 
$10.77 
$10.77 
$100.69 
$61.13 
$51.13 
$51.13 
$51.13 
$51.13 
$33.89 

"  $«!84 
$45.84 

$241.53 
$64.46 
$84.45 

$241.53 
$64.45 
$64.45 

""$m!89 
$33.89 
$51.13 

""Jiisiia 

$241.53 
$241.53 
$241.53 
$241.53 

$24i"53 
$241.53 
$241.53 

$24i"53 
$241.53 
$241.53 


$64.45 


'  CPT  codes  and  descriptions  only  are  copyright  1997  Amehcar  k4edical  Associatian.  Al  Rights  Reserved.  Applicable  FARS/DFAflS  Apply. 
'  Copyright  1994  American  Dental  Assqcialian.  Al  rights  reserved. 
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CPTV 
HCPCS' 


HOPO 
status 


Descriplion 


APC 


Nilionil 
unac|uiied 
coinaurance 


Mwjfnunt 
unadjusted 
oolnsufanoe 


37207 
37208 
37209 
37250 
37251 
37566 
37600 
37605 
37606 
37607 
37809 
37815 
37616 
37817 
37618 
37820 
37860 
37880 
37700 
37720 
37730 
37736 
37780 
37780 
37786 
37788 
37790 
37799 
38100 
38101 
38102 
38115 

38230 
38231 
38240 
38241 

38306 

38308 
38380 
38381 
38382 
38600 
38605 
38610 
38520 
38625 
38630 
38542 
38660 

38562 
38564 

38700 
38720 
38724 
38740 
38746 
38746 
38747 
38780 
38786 
38770 
38780 
38790 
38794 

wOVW 

39000 

39010 
38200 
30220 
30400 
30489 
39601 


Transcatheter  stent 

Transcatheter  stent 

Exchange  arterial  catheter . 

Intravascular  ua ~ 

Intrtvaacutar  us 

Ligation  of  neck  vain 

Ugitian  of  neck  aitary 

Ugation  of  neck  aitaiy  — 
Ugttkm  of  neck  artaiy  — 
UgaBon  of  fiatula 
Tempocal  artaiy  preoedura  . 
Ugttion  of  neck  aitafy  — ._. 
Ugaiion  of  chaat  artery  — 
UgMion  of  abdomen  artery  . 
Ugalicn  of  extramRy  artery  . 
Revision  of  milor  vain  »»..» 
Revision  of  iralor  vain  ».».. 

Revision  of  major  vain 

Reviae  lag  vain  ..„_...._._». 

Removal  of  lag  vein  .......... 

Removal  of  lag  veina 


388 

162 


367 


22.83 

5.87 


17.50 


nemovai  or  ng  venanaam  . 
Reviaion  of  lag.vaina . 
Raviaton  of  lag  vein 


Reviae  aeoondary  vaifooeky 
RevaaiiuiariziCion,  penia  .~.. 


Vaacular  awgary  prooedm . 
Removal  of  aplaan,  Mai  _». 
Ramcwal  of  aplaan,  partiri  . 
Removal  of  aplaan.  total .. 
Repair  of  aviiurad  aplaan 
InjacUon  for  ^ileen  x-ray  . 
Bone  mafRM  oolaclion  „ 

Bone  maiTOMMem  transplant . 
Bone  maiiow/siom  iianapiani . 
Drainage  lymph  node  lesion  ... 
Drainage  lymph  rrada  leaion  ... 
Inciaion  of  lymph  charmela  ~... 
TTioracic  duct  procedure 
Thoracic  duct  prooadura 
Thoracic  duct  procedure 


SI  .207:87 
S2O0.71 


$830.48 

"$na48 

$830.48 
$030.48 
$030.48 
$030.48 
$030.48 
8030.48 

$T!51«!l3 
S290.71 


Biopsy/removal,  lymph  nodo(s)  _. 
Needle  biopsy,  tpiph  noda(a)  ..-. 
BiofMy/removal,  lyinph  noda(8)  -. 
Biopsy/removal,  lymph  node(^  „ 
Biopsy/removal,  lymph  node(s)  « 
Biopsy/removal,  lymph  node(s)  „ 

Expkxe  deep  node(s),  neck 

Rentoval  neck/aimpH  lesion ...._.... 

Removal  neck/amfipil  leaion 

Removal,  pelvic  lymph  nodea  «.... 

Removal,  abdomen  lymph  nodea 
Removal  of  lymph  nodes,  neck  „. 
Removal  of  lymph  nodea,  neck  _.. 
Removal  of  lymph  nodea,  neck  „ 
Remove  armpit  lymph  nodes  ....«~ 

Remove  armpto  lymfih  nodea  __.. 
ftomove  thoracic  lymph  nodea  ..... 

Remove  abdominai  lynvb  iwdes  . 
Remove  groin  lymph  nodea  ...».».. 
Remove  groin  lymph  nodea  ....»« 

Remove  pelvis  lymph  nodes ......... 

Remove  Abdomen  lymph  nodea  ... 

Injection  for  lympfiatic  xray ~ 

Access  thoracic  lymph  duct ..... — 
Blood/lymph  system  prooedure  — 

Exptoratton  of  cheat „ — 

Exploration  of  chest 

Removal  chest  lesion ................. 

Removal  chest  lesion . 

Visualization  of  cheat  „ 

Chest  procedura  

Repair  diaphragm  laoeration 


306 

122 
308 
308 
306 
396 
397 
396 
397 


307 
307 


307 


347 
342 
132 


2.93 
4J3 
4.33 


8JM 

8J)4 

13.28 


13.28 
4.87 
13.28 
13.28 
13.28 
13.28 
18J7 
13.28 
18J7 


18.37 
18J7 


1837 


^93 
3.20 
6.04 


S154.75 
$229.19 
S229.19 


S319.3 

$319J 

$702^7 


$702.27 
$257.6 
$702.27 
S7Q2.27 
$702.27 
$702.27 
S971.62 
$702.27 
S971.82 


$071.62 
S871.62 


S871.62 


$125.43 


$440i)6 

S440.O8 
$448i)6 

S440J)8 

______ 

$125.43 


S82.15 
$07.18 
S07.18 


$134.24 
$134.24 
$338.77 


$338.77 
$115.03 
$338.77 
$338.77 
S338.77 
$338.77 
$488J7 
$338.77 
»«6.07 


S241.S3 
$59.94 


$188.10 

"sVniVo 
TittiTo 

$186.10 
$188.10 
$188.10 
$188.10 
$188.10 
S186.10 

$303.83 

$50.94 


$30.96 
$45.84 
$46.84 


S83JB 

$83  J8 
$140.45 


$140.46 
$6152 
$140.46 
$140.46 
$140.46 
$140.46 
$194  J2 
$140.46 
$194  J2 


$154.75 
$189.46 
$319J0 


"""»«6J7 
$408^ 

$19432 
$19432 

$488.07 

$19432 

$6^15 

$80.23 

$134.24 

$30.96 
$3339 
$8338 

<CPT  codas  and 
*CapyflgMlW4 


OTily  art  ccpyrighl  1997  AmaricMi  M 
DanM  Aaaodaaon.  Al  rfghli  iwarvad. 


rtcal  AaaodMon.  Al  RigMi  Rssaivad.  ApplcaMa  FARS/DFARS  Apply. 


47660  Federal  Regialer/Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


Addendum  b.— Proposed  hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Reuted 

Information— Continued 


cptv 

HCPCS* 


39502 
39503 
39520 
39530 
39531 
39540 
39541 
39545 

AACnA 

tWDW 


40600 

40510 
40620 
40625 
40627 
40630 
40660 
40662 


40700 
40701 
40702 
40720 
407B1 
40799 
40800 
40801 
40604 
40805 
40806 
40808 
40810 
40812 
40614 
40816 
40818 
40819 
40820 
40630 
40831 
40840 
40842 
40843 
40844 
40845 
40869 
41000 
41005 
41006 
41007 
41008 
41009 
41010 
41015 
41016 
41017 
41018 
41100 
41106 
41106 
41110 
41112 
41113 
41114 
41  lis 
41116 
41120 
41130 
41135 
41140 
41145 
41150 
41153 
41155 
41250 


HOPD 

status 

indicator 


C 
C 
C 
0 
C 
C 
C 
C 
C 

t 
t 
t 
t 
t 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
C 

c 
c 
c 
c 
c 

T 


Description 


Repair  paraesophageal  hernia 

Repair  of  diaphragm  hernia 

Repair  o(  diaphragm  hemia  ..... 

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  hernia 

(Repair  of  diaphragm  hernia 

Repair  of  diaphragm  hemia 

Revision  of  diaphragm 

Diaphragm-sufgacy  procedure  . 

Biopsy  otlip 

Partial  exciaion  of  Ip  - 

Partial  enision  of  Ip 

Partiat  eaciaion  of  Ip 

flaconatmcl  Ip  wWi  flap 

Raconalruci  Ip  wWi  iap  „__..... 

Partial  removal  of  Ip 

Repair  Ip 

Repair  Ip 


Repair  Ip ™. 

Refiair  daH  Ip'nasal 

Repair  daft  Ifynaaal 

Repair  ctaftl^nasal 

Repair  daft  Ip/nasai 

naJMir  daft  l(Vnaaal 

Lip  aurgaiy  preoadm 

Drajnaga  of  mouth  laaion ...__. 

Drainao'  of  mouth  iaaiofl 

Removal  foreign  body,  mouth  . 
Removal  foreign  body,  mouth  . 
Incision  of  Ip  fold 


Biopsy  of  mtxjih  lesion  .„_._.. 
Eacision  d  mouth  lesion  ._„„.. 

Citlsa/iipaii  mouth  laaion 

ExdseArepair  mouih  leeion 

Eadsion  d  mouth  lesion 

Excise  oral  mucosa  for  graft  .... 

Excise  Ip  or  cheek  Idd 

Treatment  d  mouth  laaion  .».._ 

Repair  mouth  laceration 

Repair  mouth  lacaration 

Reconstruction  d  mouth 

Reconstruction  d  mouth 

Reconstruction  d  mouth 

Reconstruction  d  mouth 

Reconstruction  d  mouth 

Mouth  surgsry  procedure 

Drainage  d  mouth  lesion 

Drainage  d  mouth  lesion 

Drainage  d  mouth  lesion  .„.-.. 

Drainage  d  mouth  lesion  .... 

Drainage  d  mouth  leaion  ._,. 

Drainage  d  mouth  lesion 

Incision  d  tongue  fold __..» 

Drainage  d  mouth  lesion 

Drainage  d  mouth  lesion 

Drainage  d  mouth  lesion 

Drainage  d  mouth  lesion  ._ 

Biopsy  d  tongue 

Biopsy  d  tongue 

BiofMy  d  floor  d  mouth 

Excision  d  tongue  lesion 

Excision  d  tongue  lesion  .._„. 

Excision  d  tongue  laaion 

Excision  d  tongue  lesion  «.„„. 

Excision  d  tongue  fdd 

Excision  d  mouth  lesion 

Partiat  removal  d  tongue 

Partial  removal  d  tortgue 

Tongue  and  neci(  surgery 

Removal  d  tongue 

Tongue  renxTval;  necic  surgery 
Tongue,  mouth,  jaw  surgery  .... 
Tongue,  mouth,  neck  surgery  .. 
Tongue,  jaw,  &  neck  surgery  ... 
Repair  tongue  laceratnn 


Proposed 
APC 


311 
313 
313 
313 
313 
313 
313 
313 
313 
313 
314 
314 
314 
314 
314 
311 
311 
311 
311 
311 
311 
311 
311 
311 
-313 
313 
313 
313 
311 
"912 
312 
313 
313 
314 
314 
314 
311 
311 
311 
313 
313 
313 
313 
313 
313 
313 
313 
313 
311 
311 
311 
311 
313 
313 
313 
311 
313 
313 


312 


Relative 


1.43 

15.81 

15.81 

15.81 

15.81 

15.81 

15.81 

15.81 

15.81 

15.81 

25.66 

25.66 

26.65 

25.66 

25.65 

1.43 

1.43 

1.43 

1.43 

1.43 

1.43 

1.43 

1.43 

1.43 

15.81 

15.61 

15.81 

15J1 

1.43 

7.26 

7.26 

15.81 

15.81 

25.65 

25:65 

25.65 

1.43 

1.43 

1.43 

15.81 

15.81 

15.81 

15.81 

15.81 

15.81 

1SJ1 

16.81 

15.81 

1.43 

1.43 

1.43 

1.43 

15.81 

15.81 

15J1 

1.43 

T5.81 

15.81 


Proposed 

payment 

rate 


$75.42 
S836.45 
S886.45 
S836.45 
S83e.46 
$836.46 
$836.45 
$836.45 

$836.46 

$1,366.54 

$1,366.54 

$1,366.54 

$1,366.54 

$1,366.54 

$75.42 

$75.42 

$75.42 

$75.42 

$75.42 

$75.42 

$75.42 

$75.42 

$75.42 

$836.45 

$836.45 

$836.45 

$836.45 

$75.42 

$383.95 

$383.95 

$836.45 

$836.45 

$1,356.54 

$1,366.54 

$1,366.54 

$75.42 

$75.42 

$75.42 

$836.45 

$836.45 

$836.45 

$836.45 

$636.45 

$836.45 

$836.45 

$836.46 

$836.45 

$75.42 

$75.42 

%7S.42 

$75.42 

$836.45 

$836.45 

$636.45. 

$75.42 

$836.45 

$836.45 


7.26       $383.95 


National 
unadjusted 
coinsurance 


$20.57 

$411.09 

$411.09 

$411.09 

$411.09 

$411.09 

$411.08 

$411.09 

$411.09 

$411.09 

$693.37 

$683.37 

$693.37 

$693.37 

$693.37 

$20.57 

$20.57 

$20.57 

$20.57 

$20.57 

$20.57 

$20.57 

$20.57 

$20.57 

$411.09 

$411.09 

$411.09 

$411.09 

$20.57 

$178.31 

$178.31 

$4T1.09 

$411.09 

$693.37 

$693.37 

$683.37 

$20.57 

$20.57 

$20.57 

$411.09 

$411.09 

$411.09 

$411.09 

$411.09 

$411.09 

$411.09 

$411.09 

$411.09 

$20.57 

$20.57 

$20.57 

$20.57 

$411.09 

$411.09 

$411.09 

$20.57 

$411.09 

$411.09 


$178.31 


Minimum 
unadjusted 
coinsurance 


$15X8 

$167.29 

$167.29 

$167.29 

$167.29 

$167.29 

$16728 

$167.28 

$167.28 

$167.28 

$271.31 

$271.31 

$271.31 

$271 J1 

$271.31 

$15U)8 

$iSM 

$15.08 

$15.06 

$15X6 

$15.06 

$15.08 

$15.08 

$15X8 

$167.28 

$167.28 

$167.28 

$167.28 

$15.06 

$76.78 

$76.78 

$167.28 

$167.29 

$271.31 

$271.31 

$271.31 

$15.06 

$15.06 

$15.06 

$167.29 

$167.29 

$167.29 

$167.28 

$167.28 

$167.28 

$167,28 

$167.28 

$167.28 

$15.08 

$15X8 

$15X6 

$15.08 

$167.28 

$167.28 

$167.28 

$15.06 

$167.28 

$167.29 
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CPTV 
HCPCS* 


HOPD 


$76.79 


<  CPT  code*  tni  deawipBow  onty  we  copyrigM  1997  Ameiican  Medical  Auodalion.  Al  Rights  Reservad.  Appfctbl*  FARS/DFARS  Apply. 
>Copyrlghl1994AnMrican  Dental  AssodaUon.  Al  rights  re««(ved. 


41251 

T 

41252 

T 

41500 

T- 

41510 

T 

41520 

T 

41589 

T 

41800 

T 

41805 

T 

41806 

T 

41820 

T 

41821 

T 

41822 

T 

41823 

T 

41825 

T 

41826 

T 

41827 

T 

41828 

T 

41630 

T 

41860 

T 

41870 

T 

41872 

T 

41874 

T 

41889 

T 

42000 

T 

42100 

T 

42104 

T 

42106 

T 

42107 

T 

42120 

T 

42140 

T 

42146 

C 

42160 

T 

42180 

T 

42182 

T 

42200 

T 

42205 

T 

42210 

T 

42215 

T 

42220 

T 

42225 

T 

42226 

T 

42227 

T 

42236 

T 

42260 

T 

42280 

T 

42281 

T 

42299 

T 

42300 

T 

42306 

T 

42310 

T 

42320 

T 

42325 

T 

42326 

T 

42330 

T 

42335 

T 

42340 

T 

42400 

T 

42405 

T 

42406 

T 

42409 

T 

42410 

T 

42415 

T 

42420 

T 

42425 

T 

42428 

C 

42440 

T 

42450 

T 

42500 

T 

42505 

T 

42507 

T 

42508 

T 

42509 

T 

42510 

T 

42550 

T 

42600 

T 

'CPTeodaaand 

•Copym 

IM1904 

Description 


Repair  tongue  laceration 

Rejiair  tongue  laceration 

Fixation  d  totMue  .................... 

Tongue  to  Ip  surgaiy 

neconHiuctioti,  tongue  fold  ....... 

Tongue  and  mouth  surgery 

Drainaga  d  gum  laaion 

Removal  foreign  tiody,  gum  ...._. 
Removal  foreign  iMdy,  jawbone 
ExcWon,  gum,  aach  quadrant ... 

Excision  d  gum  flap 

FwFttion  d  gum  leaion 
Excision  d  gum  laaion 
Exciaion  d  gum  lesion 
Excision  d  gum  lesion 
Exciaion  d  gum  laaion 
Excision  d  gum  laaion 
Removal  d  gum  tissue  .».»«. 
Treatment  d  gum  lesion  ...... 

Gum  graft  . — 

Repair  gum  ... 

Repair  tooth  sockal 

Dental  aurgwy  procedure  ..... 
Drainaga  mouth  red  lesion  .. 

Biopey  rod  d  mouth  ..._ 

Excfawn  lesion,  mouth  net ». 
Exciaion  laaion,  mouth  tttil ... 
Exciaion  lesion,  mouth  red ... 

Remove  palata/leaion . 

Excision  d  uvula 

Repair,  paiala,pharynxAivula 
Treatment  mouth  red  laaion . 
Repair  palaie . 
Repair  palate . 
Reconstruct  deft  palate  . 
Reconstruct  deft  palate  . 
Reconstrud  deft  palate  . 

Reconatnjct  deft  palate  . 
Reconstrud  deft  palate  . 
Lengthening  d  palate  .... 
Lengtfiening  d  palate  .... 

Repair  paUrte  ..„ 

Repair  noae  to  Hp  fistula 
Preparation,  palate  moid . 


APC 


Insertion,  palate  prosthesis . 

Palata/uvuia  surgery 

Drainage  d  salivary  gland 
Drainage  d  salivary  gland 
Drainage  d  salivary  gland 
Drainage  of  saHvary  gland 
Create  salivary  cyat  drain  ... 
Create  salivary  cyst  drain  ... 
Removal  d  salivaiy  stone  _ 
Removal  d  salivary  stone  ~ 
Removal  d  salvary  stone  ~. 

Biopsy  d  salvaiy  gland 

Biopsy  d  saNvaiy  gland 

Excision  d  salvary  cyat 

Drainage  d  saHvary  cyst 

Excise  parotid  gfand/leeion  .. 
Excise  parodd  gland/lesion  .. 
Excise  parotid  gland/lesion  .. 
Excise  parotid  gland/lesion  .. 
Excise  parotid  gland/leaion  .. 
Excision  submaxHary  gland . 
Excision  submgual  gland  ~.. 

Repair  salvary  dud 

Repair  salvary  dud 

Parotid  dud  diversion 

Parotid  dud  dh^eision 

Parotid  dud  diversion 

Pardid  dud  diversion „.. 

Irtjedion  for  salivary  x-ray  _.. 
Closure  d  salivary  fistula 


312 
312 
312 
312 
313 
311 
312 
311 
311 
311 
311 
231 
231 
311 
311 
313 
311 
311 
311 
311 
311 
311 
311 
311 
311 
3)1 
311 
313 
313 
311 

"'si'i 

313 
313 
313 
313 
314 
313 
313 
314 
314 
314 
313 
313 
311 
311 
311 
312 
312 
312 
312 
313 
313 
311 
311 
313 
122 
312 
313 
313 
313 
314 
314 
314 

"sis 

313 
313 
313 
313 
313 
314 
313 
347 
313 


Relative 


7.26 
7.26 
7.26 
7.26 
15X1 
1.43 
7.26 
1.43 
1.43 
1.43 
1.43 
12X2 
12X2 
1.43 
1.43 
15X1 
1.43 
1.43 
1.43 
1.43 
1.43 
1.43 
1.43 
1.43 
1.43 
1.43 
1.43 
15X1 
15X1 
1.43 


1.43 

15X1 

15X1 

15X1 

15X1 

25.65 

15X1 

tSXI 

25X6 

25.65 

25.65 

15X1 

15X1 

1.43 

1.43 

1.43 

7.26 

7.26 

7.26 

7.26 

15X1 

15X1 

1.43 

1.43 

15.81 

4X7 

7.26 

15X1 

15X1 

15X1 

25.65 

25.65 

25.65 

"l5X1 
15X1 
15X1 
15X1 
15X1 
15X1 
25.66 
15X1 
^93 
15X1 


payment 


$383.95 

$383.95 

$383.95 

$383.95 

$836.45 

$75.42 

$383.95 

$^.42 

$75.42 

$75.42 

$75.42 

$835.66 

$636.66 

$75.42 

$75.42 

$836.45 

$75.42 

$75.42 

$75.42 

$75.42 

$75.42 

$75.42 

$75.42 

$75.42 

$75.42 

$75.42 

$75.42 

$836.45 

$836.45 

$75.42 


$75.42 

$836.46 

$836.45 

$836.45 

$836.45 

$1,356X4 

$838.46 

$836.45 

$1,366X4 

$1,366X4 

$1,356X4 

$836.45 

$836.45 

$75.42 

$^.42 

$75.42 

$383.95 

$383.95 

$383.95 

$383.95 

$836.45 

$836.45 

$75.42 

$75.42 

$836.45 

$2S7X 

$383.95 

$836.45 

$836.45 

$836.45 

$1X56.54 

$1,356.54 

$1X66X4 

"»36!45 
$836.45 
$836.45 
$836.45 
$836.45 
$836.45 

$1X66X4 
$836.45 
$154.75 
$836.45 


unadjusted 
coineuranoe 


$178X1 

$178X1 

$178X1 

$178X1 

$411X9 

$20X7 

$178X1 

$20X7 

$20X7 

S20X7 

$20X7 

$298.8 

$299X 

$20X7 

$20X7 

$411.09 

$20X7 

$20X7 

$20X7 

$20X7 

$20X7 

$20X7 

$20X7 

$20X7 

$20X7 

$20X7 

$20X7 

$411X9 

$411X9 

$20X7 


Minimum 
unadjusted 
conauranoe 


$20X7 
$411.09 
$411.09 
$411.08 
$411.09 
$883X7 
$411X9 
$411.09 
$883X7 
$693X7 
$693X7 
$411.09 
$411.09 
$20X7 
$20X7 
$20X7 
$178X1 
$178X1 
$178X1 
$178X1 
$411X9 
$411X9 
$20X7 
S20X7 
$411.09 
$115.03 
$178X1 
$411.09 
$411X9 
$411.09 
$603X7 
$683.37 
$693X7 

'$41ir«l 
$411X9 
$411X9 
$411X9 
$411.09 
$411.09 
$893X7 
$411.09 
$8^15 
$411.00 


$76.78 
$76.78 
$76.79 
$78.78 
$167.28 
$15X8 
$76.78 
$15X8 
$15X6 
$15X8 
$16X8 
$127.13 
$127.13 
$16X8 
$15X6 
$167.28 
$15X8 
$15X8 
$15X8 
$15X6 
$15X8 
$15X6 
$15X6 
$15X8 
$15X6 
$15X6 
$15X8 
$167.28 
$167.28 
$15X6 


$15.06 

$167.28 

$167.28 

$167.28 

$167.29 

$271X1 

$167.28 

$167.28 

$271X1 

$271X1 

$271X1 

$167.28 

$167.28 

$15.06 

$15X6 

$15.06 

$76.79 

$76.78 

$78.78 

$76.78 

$167.28 

$167.28 

$15X6 

$15X6 

$167.28 

$61X2 

$76.78 

$167.28 

$167.28 

$167.28 

$271X1 

$271X1 

$271X1 

TiirS 

$167.28 
$167.28 
$167.28 
$167.28 
$167.28 
$271X1 
$167.28 
$30.85 
$167.28 


only  are  copyright  1997  AiMricw  M«dk:al  Aasoeiallon.  Al  Ri^Ms  R«*«y«t.  AppSciHa  FARSDFARS  Apply. 
DanW  AsMdalkm.  Al  rights  rwarved. 
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CPTV 
HCPCS* 


42660 
42660 
42685 
42609 
42700 
42720 
42725 
42800 
42802 
42804 
42806 
42808 
42809 
42810 
42815 
42820 
42821 
42825 
42826 
4S830 
42831 
42836 
42836 
42842 
42844 
42846 
42880 
42870 
42800 
42802 
42804 
42900 
42960 
42963 
42966 
42980 
42901 
4g9Bg 

42970 
42971 
42972 
■42900 
43020 
43030 
43046 
48100 
43101 
43107 
43108 
43112 
43113 
43116 
43117 
43118 
43121 
43122 
43123 
43124 
43130 
43136 
43200 
4ggi02 

43204 
43205 

43215 
43216 
43217 
43219 
43220 
43226 
43227 
43228 
43234 
43235 
43239 


HOPO 

Status 

indicator 


Description 


Dilation  of  salivary  dtjct 

Dilation  of  salivary  duct 

UgBlion  at  saliya/y  duct 

Salvaor  surgery  procedure ... 
Drainage  of  tonsil  abscess  ... 
Drainage  of  throat  abscess ... 
Drainage  of  throat  abscess ... 

Biopsy  01  throat — 

Biopsy  of  throat . 


Biopsy  of  upper  nose/thRMt  — 
Biopsy  ol  upper  noea/throit  — 

Excise  pharynx  lesion 

Remove  phaiynx  foreign  body. 

Excision  of  neck  cyst 

Excision  of  neck  cyst  ....„ « 

ReiTKiM  tonsis  and  edenoids  . 
Remove  tonaMs  and  adenoids  . 

Removal  of  tonsils  „ 

Removsl  of  tonsils  .........._.». 

Removal  of  ederMids  ............ 

Removal  of  adenoida  ...«.._...« 
Removal  of  adenoids  ...«..__„ 

Removal  of  4id*'wt'^  ....... « 

Extansfveawgery  of  ttiraal  — 
Extensive  surgaiy  of  tfwMt  — 
Extensive  surgery  of  throat  „.... 

Excision  of  tonaH  tags 

Excision  «flngualtons8 

Paitial  rsmoval  of  ptiarynx 

Rawision  of  phaiyngaalwals  ... 
Revision  of  pfwiyngaal  wals  ... 

Repair  throat  wound 

neconaDucaon  oi  uvoai  _._«... 


napair  throat,  eeophagua — 

Surgicai  opening  of  Nmat 

VXyWOI  uVOflt  INMOnQ   .....w...... 

uxiiroi  mrov  oweoaig  .».„.._.. 
vxratx  mroai  neeoHig  _..«...».. 
vwwoi  noewmioH  oieeang ..._. 
v/onroi  raawiraoai  oieeaing ....« 
Control  noee/lhroat  bleeding ..«.. 

Throat  surgery  procedure  _. 

Incision  of  eaopfiaous  __.._„...« 
Throat  muads  suigary 

Enfltlon  of  eeophaous  lesian  «.. 
Removal  of  seophagus  .............. 

Removal  of  eeophagua 

Removal  of  eaophagut 

Removal  of  esophagus. 

Partial  rsmoval  of  eeophagua  .... 
Partial  lamovai  of  esophagus  ~. 
Partial  rsmoval  of  eeophagua  .-. 
Partial  rsmoval  of  aeopfiagus  .... 
Partial  removal  of  aaophagus  .... 
Partial  rsmoval  of  eeophagua  .... 

Removal  of  eeophagua 

Removal  of  aeopfiagus  pouch  „. 
Removal  of  esophague  poach  ... 
Eaopttagus  endoscopy ............... 

Esophagus  endoscopy,  biopsy  .. 
Eeophagua  endoaoopy  &  Ir^  . 
Eeophagua  endoecopy/Kgation  .. 

Esophagus  eodoscopy . 

Esophagus  endoecopy/lesion  .... 

Eaopfiaous  endoscopy 

Esopfiagus  endoscopy 

Esophagua.endoecopy,dilation  „ 
Esophagus  endoscopy4ilation  .. 
Esophagus  endoscopy,  repair  „. 
Eaophagus  eadoacopy,ablation  . 

Uppier  Ql  endoecopy.'exan) 

Upper  gi  endoscopy  .diagnosis  .„ 
Upper  Ql  ervloscopy.  biopsy 


Proposed 
APC 


311 
311 
311 
311 
312 
312 
313 
312 
312 
312 
312 
312 
151 
313 
313 
319 
319 
319 
319 
319 
319 
319 
319 
814 
314 

319 
319 
314 
314 

"si's 

313 

Tijj 

318 

"313 
318 

"313 
318 
313 
313 


417 
417 
407 
407 
407 
407 
407 
449 
407 
407 
407 
449 
417 
417 
417 


Relative 


1.43 

1.43 

1.43 

1.43 

7.26 

7.26 

15.81 

7.26 

7.26 

7.26 

7.26 

7.26 

1.74 

15.81 

15.81 

17J0 

17.30 

17J0 

17.30 

17.30 

17  JO 

17.30 

17J0 

25.65 

25.65 

iTib 

17.30 
25.65 
25.66 

"isiat 

15.81 

"isSi 

2.07 

"isiai 

^07 

isisV 

2.07 
t5.81 
15.81 


6.44 
6.44 
7.06 
7.06 
7.06 
7.06 
7.06 
7.80 
7.06 
7.06 
7.06 
7.80 
6.44 
6.44 
6.44 


Proposed 

payment 

rata 


$75.42 

$75.42 

$75.42 

$75.42 

S383.95 

S383.95 

$836.46 

$383.96 

$383.96 

$383.96 

$383.96 

$383.96 

$02.07 

$886.46 

$838.45 

$814.81 

$014.81 

$014.81 

$0t4J1 

$814.81 

$914.81 

S914.81 

$014.81 

$1,366.54 

$1,388^ 

"ioiiiji 

$814.81 
$1,36654 
$1,366.54 

"$i«i!45 
S836.45 

"sra8r46 

$100.7 

"$nM5 

$100.7 

"sniiiiis 

$109.7 
$836.45 
$836.45 


$340.86 
$340.86 
$373.17 
$373.17 
$373.17 
$373.17 
$373.17 
$412.35 
$373.17 
$373.17 
$373.17 
$412^6 
$340.86 
S340.85 
$340.85 


National 
unadjusted 
coinsurance 


$20.57 

$20.57 

$20.57 

$20.57 

$178.31 

$178.31 

$411.09 

$178.31 

$178.31 

$178.31 

$178.31 

$178.31 

$36.71 

$411.09 

$411.«9 

$480.02 

$480.02 

$480.02 

$480.02 

$480.02 

$480.02 

$480.02 

$480Xe 

^$608.37 

$803.37 

iinJoi 

$480.02 
$083.37 
$893.37 


$411.09 
$411.00 

"$4l"l"c» 
$38.65 

"$4ii"w 

$38.66 


$411.00 
$38.86 

$411.09 
S411.00 


S181.70 
$181.70 
$189.84 
$188.84 
$180.84 
$189.84 
$189.84 
$215.38 
$189.84 
$160.84 
$189.84 
$215.38 
$181.70 
$181.70 
$181.70 


Minimum 
unadjusted 
coinsurance 


$15.08 

$15.06 

$15.08 

$15D8 

$76.79 

$76.79 

$167.29 

$76.79 

$76.79 

$76.70 

$76.79 

$76.79 

$1&41 

$T67.29 

$167.29 

$182.96 

$182.96 

$182.96 

$182.96 

$182.96 

$182.96 

$182.96 

$182.96 

$271.31 

S271.31 

"$182!g6 
$182.96 
$271.31 
$271 J1 


$167.29 
$167.29 


$187.29 
$21.04 

"$167!20 

$21.94 

$167.20 

$167.28 


$68.17 
$68.17 
$74.63 
$74.63 
$74.63 
$74.63 
$74.63 
$82.47 
$74.63 
$74.63 
$74.63 
$82.47 
$68.17 
$68.17 
$68.17 
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'CFT 
'CopyrlgM  1994 


only  ara  copyright  1997  Anwcican  Medical  Association.  At  Rights  Raswved.  Appiiobla  FARS/DFARS  Af^. 
Dental  AsaocJMon.  Al  right*  raaarved. 


CPTV 
HCPCS* 

HOPO 
Status 

43241 

T 

43243 

T 

43244 

T 

43245 

T 

43246 

T 

43247 

T 

43248 

T 

43249 

T 

432S0 

T 

43251 

T 

43255 

T 

43258 

T 

43259 

T 

43260 

T 

43261 

T 

43262 

T 

43263 

T 

43264 

T 

43265 

T 

43267 

T 

43268 

T 

43269 

T 

43271 

T 

43272 

T 

43300 

C 

43305 

C 

43310 

c 

43312 

c 

43320 

c 

43324 

c 

43325 

c 

43326 

c 

43330 

c 

43331 

c 

43340 

c 

43341 

c 

43360 

c 

43361 

c 

43352 

c 

43360 

c 

43361 

c 

43400 

c 

43401 

c 

43405 

c 

43410 

c 

43415 

c 

43420 

c 

43425 

c 

43450 

T 

43453 

T 

43456 

T 

43458 

T 

43460 

c 

43496 

c 

43499 

T 

43500 

c 

43501 

c 

43502 

c 

43510 

c 

43520 

c 

43600 

T 

43605 

c 

43610 

c 

43611 

c 

43620 

c 

43621 

c 

43622 

c 

43631 

c 

43632 

c 

43633 

c 

43634 

c 

43635 

c 

43638 

c 

43639 

c 

43640 

c 

Description 


Upper  Gl'endoscopy  with  tube  . 
Upper  GI  endoscopy  &  injecL  ... 
Upper  GI  endoscopy/ligation  .... 
Operative  upper  GI  endoscopy . 

Place  gastrostomy  tube 

Operative  upper  GI  endoscopy . 
Upper  GI  endosoopy/guidewire 
Esophagus  endoecopy.dilation  . 

Uppisr  GI  endoscopyAumor 

Operative  upper  GI  endoscopy . 
Operative  upper  GI  endoscopy . 
Operative  upper  GI  endoscopy . 
Endoscopic  utrasound  exam  ..„ 
Endoecopy,bie  duct/pancreas  .. 
Endoscopy,biie  duct/pancreas  .. 
Endoecopy,bile  duct/pancreas  .. 
Endoecopy,bile  duct/pancreas  .. 
Endoecopy,biie  duct/pancreas  .. 
Endoscopy,biie  duct/pancreas  .. 
Endoecopy,t>iie  duct/pancreas  .. 
€nd08Copy,biie  duct/pancreas  .. 
Endoscopy,biie  duct/pancreas  .. 
Endosoopy.bile  duct/pancraas  .. 
Endoscopy,biie  duct/pancreas  ~ 

Repair  of  esophagus 

Repair  esophagus  and  fistula  ... 

Repair  of  esophagus „ 

Repair  esophagus  and  fistula  ... 

Fuse  esophagus  &  stomach 

Revise  esopfiagus  &  stomach  „ 
Revise  esophagus  &  stomach  .. 
Revise  esophagus  &  stomach  „ 

Repair  of  esophagus .. 

Repair  of  esophagus 

Fuse  esophagus  &  intestine 

Fuse  esophagus  &  intestine  . 

Surgical  opening,  esophagus  ... 
Surgical  opening,  esophagus  ... 
Surgical  opening,  esophagus  ... 

Gastrointestinal  repair 

Gastrointestinal  repair 

Ligate  esophagus  veins 

Esophagus  surgery  for  veins  .... 

Ligate^staple  esophagus 

Repair  esophagus  wound 

Repair  esophagus  wound „ 

Repair  esophagus  opening _. 

Repair  esophagus  opening 

Dilate  esophagus - 

Dilate  esophagus ......... 

Dilate  esophagus  

Dilation  of  esophagus  ...... 

Pressure  treatment  esophagus .. 

Free  jejunum  flap,  microvasc 

Esophagus  surgery  procedure ... 

Surgical  opening  of  stomach  

Surgical  repair  of  stomach 

Surgical  repair  of  stomach 

Surgical  opening  of  stomach 

Incision  of  pyloric  muscle «. 

Biopsy  of  stomach 

Biopsy  of  stomach 

Excision  of  stomach  lesion 

Excision  of  stomach  lesion 

Removal  of  stomach 

Removal  of  stomach  ..... 

Removal  of  stomach 

Removal  of  stomach,  partial  . 

Removal  stomach,  partial „. 

Removal  stomach,  partial  „. 

Removal  stomach,  partial 

Partial  removal  of  stomach 

Partial  removal  of  stomach 

Removal  stomach,  ptartial 

Vagotomy  &  pylorus  repair 


Proposed 
APC 


418 
418 
418 
418 
418 
418 
418 
418 
418 
418 
418 


466 
468 
466 
466 
468 
466 
466 
466 
468 
466 
448 


Relative 
weight 


7.59 
7.59 
7.59 
750 
759 
759 
7.59 
759 
7;59 
7.50 
759 
7.80 
7.80 
0.78 
9.78 
9.78 
9.78 
9.78 
9.78 
9.78 
9.78 
9.78 
9.78 
7.80 


406 
406 
406 
406 


406 


417 


4.31 
4.31 
4.31 
4.31 


Proposed 

payment 

rate 


$40158 
$40158 
$40158 
$40158 
$40158 
$401.58 
$40158 
$40158 
$40158 
$40158 
$40158 
$412.35 
$41255 
$617.15 
$517.15 
$617.15 
$617.15 
$517.16 
$617.16 
$517.15 
$517.15 
$517.15 
$517.15 
$41255 


$228.21 
$228.21 
$228.21 
$228.21 


National     I    Minimum 
unadjusted      unadjusted 
cotnsurance    coinsurance 


$214.25 
$214.25 
$214.25 
$214.25 
$214.25 
$214.25 
$214.25 
$214.25 
$214.25 
$214.25 
$214.25 
$21658 
$21558 
$257.19 
$257.19 
$257.19 
$257.19 
$257.19 
$257.19 
$257.19 
$257.19 
$257.19 
$257.19 
$21558 


..— — __.. 

••~—"— ~ 

„™. 

$228.21 





6^44 

"$340!85 





II  jM 
MiMI 

i      III 

i    ill 



S108.48 
$108.48 
$108.48 
$108.48 


$108.48 


$8052 

$8052 

$8052 

$80.32 

$80.32 

$80.32 

$80.32 

$80.32 

$8052 

$8052 

$8052 

$82.47 

$82.47 

$103.43 

$103.43 

$103.43 

$103.43 

$103.43 

$103.43 

$103.43 

$103.43 

$103.43 

$103.43 

$82.47 


$181.70 


$45.64 
$46.64 
$45.64 
$45.64 


$45.64 


$68.17 


<  CPT  codes  and  descriptions  only  are  copyright  1997  American  Medical  AssodaBoo.  Al  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
>  Copyright  1 994  American  Dental  Associalion.  Al  rights  reserved. 
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cptv 

HCPCS » 

HOPD 

status 

Indicator 

43641 

C 

43750 

T 

43760 

T 

43761 

T 

43800 

C 

43810 

C 

43820 

C 

43825 

C 

43830 

C 

43831 

C 

43832 

C 

43840 

C 

43842 

C 

43843 

C 

43846 

C 

43847 

C 

43848 

C 

43860 

C 

43865 

c 

43860 

c 

43865 

c 

43870 

T 

43880 

c 

43996 

T 

44005 

C 

44010 

C 

44015 

C 

44020 

C 

44021 

C 

44025 

C 

44050 

C 

44055 

C 

44100 

T 

44110 

c 

44111 

c 

44120 

c 

44121 

c 

44125 

c 

44130 

c 

44139 

c 

44140 

c 

44141 

c 

44143 

c 

44144 

c 

44145 

c 

44146 

c 

44147 

c 

44150 

c 

44151 

c 

44152 

c 

44153 

c 

44155 

c 

44156 

c 

44160 

c 

44300 

c 

44310 

0 

44312 

T 

44314 

c 

44316 

c 

44320 

c 

44322 

c 

44340 

T 

44345 

c 

44346 

c 

44360 

T 

44361 

T 

44363 

T 

44364 

T 

44365 

T 

44366 

T 

44369 

T 

♦4372 

T 

44373 

T 

44376 

T 

44377 

T 

Description 


Vagotomy  &  pylorus  repair 

Place  gastrostomy  tube 

Change  gastrostomy  tube 

Reposition  gastrostomy  tube  .. 

Reconstructiofl  01  pylorus 

Fusion  of  stomach  and  bowel . 
Fusion  of  stomach  and  bowel . 
Fusion  of  stomach  and  bowel . 

Place  gastrostomy  tube 

Place  gastrostomy  tube 

Place  gastrostomy  tube  

Repair  of  stomach  lesion 

Gastroplasty  for  obeaily 

Gastroplasty  for  obesity 

Gastric  bypaaa  tor  cbMity  . — 

Gastric  byJMSs  (a  obeaily 

Revision  gastroplasty . 


Revise  stomach-bowel  fusion  ... 
Revise  stomKh-bowel  fusion  ... 
Revise  stomach-bowel  fusion  ... 
Revise  stomach-bowel  fusion  ... 

Repair  stomach  opening 

Repair  stomach-bowel  fistula .... 

Stomach  surgery  procedure  

Freeing  of  bowel  adhesion  

Incision  of  small  bowel — 

Insert  needle  catheter,  bowel  ^. 

Exploration  of  small  bowel 

Decompress  small  bowel 

Incision  of  large  bowel 

Reduce  bowel  obstmction  

Correct  malrotation  of  bowel 

Biopsy  of  bowel — 

Excision  of  bowel  lesion(s)  

Excision  of  bowel  lesion(s) 

Removal  of  small  Intestine 

Removal  ol  small  intestine 

Removal  of  sn^ll  Intestine 

Bowel  to  txiwel  fusion 

Mobilization  of  colon 

Partial  removal  of  colon  ; 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  renwval  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Removal  of  colon 

Removal  of  colon/ileostomy 

Renrwval  of  colon/ileostomy 

Removal  of  colon/ileostomy 

Rermval  of  colon 

Removal  of  colon/ileostomy 

Removal  of  colon 

Open  bowel  to  skin 

lleostomy/jejunostomy 

Revision  of  ileostomy 

Revision  of  ileostomy 

Devise  bowel  pouch  . .. 

Colostomy 

Colostomy  with  biopsies 

Revision  of  colostomy _.,_.. 

Revision  of  colostomy 

Revision  of  colostomy 

Small  bowel  endoscopy 

Small  bowel  endoscopy.biopsy . 

Small  bowel  endoscopy 

SmaW  bowel  endoscopy 

Sntall  bowel  endoscopy 

Small  bowel  endoscopy 

Small  bowel  endoscopy 

Small  bowel  endoscopy 

Small  bowel  endoscopy 

Small  bowel  endoscopy 

Small  bowel  endoscopy 


Proposed 
APC 


418 
470 
470 


182 
470 


417 


183 


183 


419 
419 
419 
419 
419 
419 
449 
419 
419 
419 
419 


Relative 
weight 


7.59 
2.22 
2.22 


4.00 

"iJH 


6.44 


11.17 


11.17 


7.13 
7.13 
7.13 
7.13 
7.13 
7.13 
7.80 
7.13 
7.13 
7.13 
7.13 


Proposed 

payment 

rate 


$401.58 
$117.53 
$117.53 


$211.56 
"$117!53 


$340.85 


$590.61 


$690.61 


$377.09 
$377.09 
$377.09 
$377.09 
$377.09 
$377.09 
$412.35 
$377.09 
$377.09 
$377.09 
$377.09 


National 
unadjusted 
coinsurance 


$214.25 
$54.92 
$54.92 


$164.08 
$164.08 
$164.08 
$164.08 
$164.08 
$164.08 
$215.38 
$164.08 
$164.08 
$164.08 
$164.08 


Minimum 
unadjusted 
coinsurance 


$80.32 
$23.51 
$23.51 


.................. 

$84.98 

'UZ3^ 

$64.92 

$23.51 



■  •>•»•  •• 

■•M*  •■••••«•  HH*  • 

$181.70 

$88.17 



i  i  i      i  1 

:    :    :        :    : 

:    :    :        :    : 
:    :    :        :    : 

iji   ii 

:    1    I        !    : 

„ — 

— 

.................... 

S286.57 

$118.12 

.„ — 

~ 

$286.57 

$118.12 

$75.42 
$75.42 
$75.42 
$75.42 
$75.42- 
$75.42 
$82.47 
$75.42 
$75.42 
$75.42 
$75.42 


<  CPT  codM  and  descriptions  only  are  copyrigM  1997  Amarican  Madical  Association.  Al  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'CopyilgM  1994  Amarican  Dental  Associalion.  Al  rights  reserved. 
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CPTV 
HCPCS 2 


44378 

T 

44380 

T 

44382 

T 

44385 

T 

44386 

T 

44388 

T 

44389 

T 

44390 

T 

44391 

T 

44392 

T 

44393 

T 

44394 

T 

44500 

C 

44602 

C 

44603 

c 

44604 

c 

44605 

c 

44615 

c 

44620 

c 

44625 

c 

44626 

c 

•44640 

c 

44650 

c 

44660 

c 

44661 

c 

44680 

c 

44700 

c 

44799 

T 

44800 

c 

44820 

c 

44850 

c 

44899 

c 

44900 

c 

44901 

c 

44950 

c 

44955 

c 

44960 

c 

45000 

T 

45005 

T 

45020 

T 

45100 

T 

45108 

T 

45110 

c 

45111 

c 

45112 

c 

45113 

c 

45114 

c 

45116 

c 

45119 

c 

45120 

c 

45121 

c 

45123 

c 

45130 

c 

45135 

c 

45150 

T 

45160 

T 

45170 

T 

45190 

T 

45300 

T 

45303 

T 

45305 

T 

46307 

T 

45308 

T 

45309 

T 

45315 

T 

45317 

T 

45320 

T 

45321 

T 

45330 

T 

45331 

T 

45332 

T 

45333 

T 

45334 

T 

45337 

T 

45338 

T 

HOPD 

Status 

indicator 


Description 


Small  bowel  endoscopy 

Small  bowel  endoscopy  ...._......... 

Small  bowel  endoscopy 

Endoscopy  of  txjwel  pouch 

Endoscopy,  bowel  pouch,  t>iopsy 

Colon  endoscopy  

Colonoscopy  with  t>iopsy 

Colonoscopy  for  foreign  body 

Colonoscopy  for  bleeding  

Colonoscopy  &  polypectomy  

Colonoscopy,  lesion  removal 

Colonoscopy  w/snare 

Intro,  gastrointestinal  tube  

Suture,  small  Intestine  

Suture,  small  intestine  

Suture,  large  Intestine 

Repair  of  bowel  lesion  ., 

Intestinal  stricturoplasty  _..... 

Repair  bowel  opening 

Repair  bowel  opening 

Repair  bowel  opening 

Repair  bowel-sicin  fistula 

Repair  bowel  fistula ».... 

Repair  bowel-bladder  fistula 

Repair  bowel-bladder  fistula 

Surgical  revision,  intestine 

Suspend  bowel  w/prosthesis 

Intestine  surgery  procedure 

Excision  of  bowel  pouch 

Excision  of  mesentery  lesion  — 

Repair  of  mesentery  

Bowel  surgery  procedure ~... 

Drain,  app  abscess,  open 

Drain,  app  abscess,  perc — 

Appendectomy 

/Appendectomy ™.. 

Appendectomy — 

Drainage  of  pelvic  absce^ 

Drainage  of  rectal  abscess 

Drainage  of  rectal  abscess 

Biopsy  of  rectum — 

Removal  of  anorectal  lesion 

Removal  of  rectum ~ 

Partial  removal  of  rectum ».. 

Removal  of  rectum ... 

Partial  proctectomy 

Partial  renxwal  of  rectum 

Partial  removal  of  rectum 

Remove,  rectum  w/reservoir 

Removal  of  rectum 


Proposed 
APC 


419 
426 
426 
426 
426 
426 
426 
427 
427 
427 
449 
427 


Relative 
weight 


7.13 
6.85 
6.85 
6.85 
6.85 
6.85 
6.85 
8.22 
8.22 
8.22 
7.80 
8.22 


419 


Removal  of  rectum  and  colon . 

Partial  proctectomy  

Excision  of  rectal  prolapse 

Excision  of  rectal  prolapse 

Excision  of  rectal  stricture 

Excision  of  rectal  lesion 

Excision  of  rectal  lesion 

Destruction,  rectal  tumor 

Proctosigmoidoscopy 

Proctosigmoidoscopy ~.. 

Proctosigmoidoscopy:  biopsy 

Proctosigmoidoscopy 

Proctosigmoidoscopy 

Proctosigmoidoscopy 

Proctosignxjidoscopy 

Proctosigmoidoscopy 

Proctosigmoidoscopy 

Proctosigmoidoscopy 

Sigmoidoscopy,  diagnostic  .... 
SignfK)idoecopy  and  biopsy  .... 
SignK)id08copy 


SignfK>idoscopy  &  polypectomy .. 

Sigmoidoscopy  for  bleeding 

Sigmoidoscopy,  decompression 
SignKMdoscopy 


452 
462 
462 
452 
453 


453 
453 
453 
453 
446 
447 
446 
447 
447 
447 
447 
447 
447 
447 


448 
448 

448 
448 
448 


Proposed 

payment 

rate 


7.13 


4.83 
4.63 
4.83 
4.83 
16.87 


16.87 
16.67 
16.87 
16.87 
2.59 
6.87 
2.59 
6.67 
6.87 
6.87 
6.87 
6.87 
6.87 
6.87 
2.59 
2.59 
5.37 
5.37 
5.37 
5.37 
5.37 


$377.09 
$362.40 
$362.40 
$362.40 
$362.40 
$362.40 
$362.40 
$434.88 
$434.88 
$434.88 
$412.35 
$434.88 


National 
urtai^usted 
coinsurance 


$377.09 


$255.64 
$255.64 
$255.64 
$255.64 
$892.28 


$892.28 
$892.28 
$892.28 
$892.28 
$137.12 
$363.38 
$137.12 
$363.38 
$363.38 
$363.38 
$363.38 
$363.38 
$36338 
$363.38 
$137.12 
$137.12 
$284.04 
$284.04 
$284.04 
$284.04 
$284.04 


$164.08 
$187.81 
$187.81 
$187.81 
$187.81 
$187.81 
$187.81 
$224.19 
$224.19 
$224.19 
S215.38 
$224.19 


Minimum 
unadjusted 
coinsurance 


$75.42 
$72.48 
$72.48 
$72.48 
$7a48 
STZ46 
$72.48 
$86.98 
$86.98 
$86.98 
$82.47 
$86.96 


$164.08 


$109.61 
$109.61 
$109.61 
$109.61 
$445.22 


$75.42 


$51.13 
$51.13 
$51.13 
$51.13 
SI  78.46 


$445.22 

$178.46 

$445.22 

$178.46 

$445.22 

$178.46 

$445.22 

$178.46 

SS5.09 

$27.42 

$184.87 

S72.68 

$66.09 

$27.42 

$184.87 

$72.68 

$184.87 

$72.68 

$184.87 

$72.68 

$184.87 

$72.68 

$184.87 

$72.68 

$184.87 

$72.68 

$184.87 

$72.68 

$65.09 

$27.42 

$65.09 

$27.42 

$141.25 

$56.81 

$141.25 

$56.81 

$14125 

$56.81 

$141.25 

$56.81 

$141.25 

S66.81 

<  Cfn- codes  and  daaa^Nlons  only  m  copyrtgM  1997  Amerkan  Madical  Aaaodaaon.  Al  Rights  Raeen<«i.  Appacabla  FARSOFARS  A^ 
'Copyright  1994  American  Dental  Association.  Al  rights  raeerved. 
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cptv 

HCPCS* 


45339 
45355 
45378 
45379 
45380 
45382 
45383 
45384 
45385 
-45500 
45505 
45520 
45540 
45541 
45550 
45560 
45562 
45563 
45800 
45805 
45820 
45825 
45900 
45905 
45910 
45915 
45999 
46030 
46040 
46045 
46050 
46060 
46070 
46080 
46083 
46200 
46210 
46211 
46220 
46221 
46230 
46250 
46255 
46257 
46258 
46260 
46261 
46262 
46270 
46275 
46280 
46285 
46288 
46320 
46500 
46600 
46604 
46606 
46608 
46610 
46611 
46612 
46614 
46615 
46700 
46705 
46715 
46716 
46730 
46735 
46740 
46742 
46744 
46746 
46748 


HOPO 
Status 

indicator 


Description 


Sigmoidoscopy 

Surgical  colonoscopy 

Diagnostic  colonoscopy 

Colonoscopy  

Colonoscopy  and  biopsy 

Colonoscopy,  control  bleeding ... 

Colonoscopy,  lesion  removal 

Colonoscopy  

Colonoscopy,  lesion  removal 

Repair  of  rectum  

Repair  of  rectum  

Treatment  of  rectal  prolapse 

Correct  rectal  prolapse  

Correct  rectal  prolapse  

Repair  rectum;  remove  sigmoid  . 

Repair  of  rectocele 

Exploration/repair  of  rectum 

Exploration/repair  of  rectum 

Repair  rectumbladder  fistula  . 

Repair  fistula;  colostomy «... 

Repair  rectoureihral  fistula 

Repair  fistula;  colostomy 

Reduction  of  rectal  prolapse 

Dilation  of  anal  sphincter 

Dilation  of  rectal  narrowing .... 

Remove  rectal  obstaiction 

Rectum  surgery  pnxedure 

Renwval  of  rectal  mart<er  

Incision  of  rectal  at>scess  

Incision  of  rectal  abscess  

Incision  of  anal  abscess  

Incision  of  rectal  abscess  

Incision  of  anal  septum 

Incision  of  anal  sphincter 

Incise  external  henK>nlK>id  

Removal  of  anal  fissure 

Removal  of  anal  crypt 

Removal  of  anal  crypts 

Removal  of  anal  tab 

Ligation  of  hemontioid(s) 

Removal  of  anal  tabs _. 

Hemorrhoidectomy 
Hemorrhoidectomy 


Remove  hemorrhoids  &  fissure  .. 
Remove  hemorrhoids  &  fistula  .., 

Hemonhoidectomy 

Remove  hemorrhoids  &  fissure  . 
Remove  hemorrhoids  &  fistula  ... 

Removal  of  anal  fistula 

Renwval  of  anal  fistula 

Removal  of  anal  fistula 

Renx)val  of  anal  fistula 

Repair  anal  fistula 

Removal  of  hemorrhoid  clot 

Injection  into  hemont)oid8 .. 

Diagnostic  anoscopy 

Anoscopy  and  dilation 

Anoscopy  ar>d  biopsy 

Anoscopy;  remove  foreign  body 

Anoscopy;  remove  lesion 

Anoscopy  

Anoscopy;  remove  lesiora 

Anoscopy,  control  bleeding  _ 

Anoscopy 

Repair  of  anal  stricture  

Repair  of  anal  stricture  

Repair  of  anovaginal  fistula 

Repair  of  anovaginal  fistula 

Constnxnion  of  absent  anus 

Constnjction  of  absent  anus 

Constnx^tion  of  absent  anus 

Repair,  imperforated  anus 

Repair,  cloacal  anomaly  

Repair,  cloacal  anomaly  

[ir,  cloacal  anomaly  


Proposed 
APC 


449 
427 
426 
427 
426 
427 
449 
427 
427 
453 
453 
339 


453 


452 
452 
452 
452 
452 
452 
452 
453 
452 
453 
451 
452 
451 
453 
452 
453 
451 
461 
451 
453 
453 
453 
453 
453 
453 
453 
453 
453 
453 
453 
453 
451 
451 


436 
437 
437 
437 
437 
437 
437 
453 


Relative 
weight 


7.80 
8.22 
6.85 
8.22 
6.85 
8.22 
7.80 
8.22 
&22 
16.87 
16.87 
1.02 


16.87 


4.83 

4.83 

4.83 

4.83 

4.83 

4.83 

4.83 

16.87 

4.83 

16.87 

2.56 

4.83 

2.56 

16.87 

4.83 

16.87 

2.56 

2.56 

2.56 

16.87 

16.87 

16.87 

16.87 

16.87 

16.87 

16.87 

16.87 

16.87 

16.87 

16.87 

16.87 

2.56 

2.56 


1.43 
2.91 
2.91 
2.91 
2.91 
2.91 
2.91 
16.87 


Proposed 

payment 

rate 


S412.35 
$434.88 
S362.40 
$434.88 
$362.40 
S434.88 
$412.35 
$434.88 
$434.88 
$882.28 
$892.28 
$63.87 


S882.28 


$255.64 
$256.64 
$255.64 
$255.64 
$255.64 
$255.64 
$255.64 
$892.28 
$255.64 
$892.28 
$135.16 
$255.64 
$135.16 
$892.28 
$255.64 
$892.28 
$135.16 
$135.16 
$135.16 
$892.28 
$892.28 
$892.28 
$892.28 
$892.28 
$892.28 
$892.28 
$892.28 
$892.28 
$892.28 
$892.28 
$892.28 
$135.16 
$135.16 


$75.42 
$153.77 
$153.77 
$153.77 
$153.77 
$153.77 
$153.77 
$892.28 


National 
unadjusted 
coinsurance 


$215.38 
$224.19 
$187.81 
$224.19 
$187.81 
$224.19 
$215.38 
$224.19 
$224.19 
$445.22 
$445.22 
$19.66 


$445.22 


$109.61 

$109.61 

$109.61 

$109.61 

$109.61 

$109.61 

$109.61 

$445.22 

$109.61 

$445.22 

$54.24 

$109.61 

$54.24 

$445.22 

$109.61 

$445.22 

$54.24 

$54.24 

$54.24 

$445.22 

$445.22 

$445.22 

$445.22 

$445.22 

$445.22 

$445.22 

$445.22 

$445.22 

$445.22 

$445.22 

$445.22 

$54.24 

$54.24 


$24.86 
$76.61 
$76.61 
$76.61 
$76.61 
$76.61 
$76.61 
$445.22 


Minimum 
unadjusted 
coinsurance 


$82.47 
$86.98 
$72.48 
$86.98 
$72.48 
$86.98 
$82.47 
$86.98 
$86.98 
$178.46 
$178.46 
$10.77 


$178.48 


$51.13 

$51.13 

$51.13 

$51.13 

$51.13 

$51.13 

$51.13 

$178.46 

$51.13 

$17&46 

$27.03 

$51.13 

$27.03 

$178.46 

$51.13 

$178.46 

$27.03 

$27.03 

$27.03 

$178.46 

$178.46 

$178.46 

$178.46 

$178.46 

$178.46 

$178.46 

$178.46 

$178.46 

$178.46 

$178.46 

$178.46 

$27.03 

$27.03 


$15.08 
$30.75 
$30.75 
$30.75 
$30.75 
$30.75 
$30.75 
$178.46 


'  CPT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Association.  Al  Rights  Reseraed.  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association.  All  rights  reserved. 
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CPTV 
HCPCS* 

HOPD 

status 

indicator 

46750 

T 

46751 

C 

46753 

T 

46754 

T 

46760 

T 

46761 

T 

46762 

T 

46900 

T 

46910 

T 

46916 

T 

46917 

T 

46922 

T 

46924 

T 

46934 

T 

46935 

T 

46936 

T 

46937 

T 

46938 

T 

46940 

T 

46942 

T 

46945 

T 

46946 

T 

46999 

T 

47000 

T 

47001 

C 

47010 

C 

47011 

c 

47015 

c 

47100 

c 

47120 

c 

47122 

c 

47125 

c 

47130 

c 

47133 

c 

47134 

c 

47135 

c 

47136 

c 

47300 

c 

47350 

c 

47360 

c 

47361 

c 

47362 

c 

47399 

T 

47400 

c 

47420 

c 

47425 

c 

47460 

c 

47480 

c 

47490 

c 

47500 

T 

47505 

T 

47510 

T 

47511 

T 

47525 

T 

47530 

T 

47550 

C 

47552 

T 

4755a 

T 

47554 

T 

47665 

T 

47566 

T 

47600 

C 

47805 

C 

47610 

C 

47612 

c 

47620 

c 

47630 

T 

47700 

c 

47701 

c 

47711 

c 

47712 

c 

47715 

c 

47716 

c 

47720 

c 

47721 

c 

Oescriplion 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Repair  of  anal  sphincter 

Repair  of  anal  sphincter 

Reconstnx:tion  of  anus 

Removal  of  suture  from  anus 

Repair  of  anal  sphincter 

Repair  of  anal  sphincter 

Implant  artificial  sphincter 

Destruction,  anal  lesion(s)  .... 
Destruction,  anal  lesion(s)  .... 
Cryosurgery,  anal  lesion(s)  ... 
Laser  surgery,  anal  lesion(s) 

Excision  of  anal  lesion(s) 

Destruction,  anal  lesion(s)  .... 
Destruction  of  hemorrhoids  ... 
Destruction  of  hemorrhoids ... 
Destruction  of  hemorrhoids ... 
Cryotherapy  of  rectal  lesion  .. 
Cryotherapy  of  rectal  lesion  .. 

Treatment  of  anal  fissure 

Treatnnent  of  anal  fissure 

Ligation  of  hemorrtx)ids 

Ligation  of  hemorrt>oids 

Anus  surgery  procedure 

l^eedle  biopsy  of  Nver 

Needle  biopsy,  liver — 

Open  drainage,  liver  lesion  ... 

Percut  dram,  liver  lesion 

Inject/aspirate  liver  cyst  

Wedge  biopsy  of  hver „.. 

Partial  removal  01  liver 

Extensive  removal  of  liver 

Partial  removal  of  liver _.. 

Partial  removal  of  liver 

Removal  of  donor  liver 

Partial  renKtval,  donor  liver  ... 

Transplantation  of. liver  „ 

Transplantation  o(  Hver  

Surgery  for  liver  lesion _. 

Repair  liver  wound 

Repair  liver  wound  ..»...»..», 

Repair  liver  wound ~ 

Repair  liver  wound 

Liver  surgery  procedure 

Incision  of  liver  duct  ...^ . 

Incision  of  bile  duct 

Incision  of  bile  duct 

Incise  bile  duct  sphincter ... 

Incision  of  gallbladder „ 

Incision  of  gallbladder „ 

Injection  for  liver  x-rays 

Injection  for  liver  x-rays 

Insert  catheter,  bile  duct  ..„ 

Insert  t>ile  duct  drain  

Change  bile  duct  catheter  .. 
Revise,  reinsert  bile  tube  ... 

Bile  duct  endoscopy 

Biliary  endoscopy,  thru  skin 
Biliary  endoscopy,  thm  stdn 
Biliary  endoscopy,  thru  skin 
Biliary  endoscopy,  thru  skin 
Biliary  endoscopy,  thru  skin 

Removal  of  galt>ladder 

Renx)val  of  galbladder  — 

Removal  of  galblackler 

Removal  of  galK>ladder 

Removal  of  galbladder 

Remove  bile  duct  stone  . 

Exploration  of  Pile  ducts  .... 

Bile  duct  revision  ..„ 

Excision  of  bile  duct  tumor 
Excision  of  bile  duct  tumor 
Excision  of  bile  duct  cyst  ... 

Fusion  of  bile  duct  cyst 

Fuse  gallbladder  &  bowel  .. 
Fuse  upper  gi  structures  .... 


453 


16.87 


$892.28 


$445.22 


453 
452 
453 
453 
453 
152 
152 
152 
152 
152 
152 
451 
451 
451 
453 
453 
451 
451 
451 
451 
452 
122 


16.87 

4.83 

16J7 

16.87 

16.87 

10.43 

10.43 

10.43 

10.43 

10.43 

10.43 

2.56 

2.56 

2.56 

16.87 

16.87 

2.56 

2.56 

2.56 

2.56 

4.83 

4.87 


122 


437 


347 
347 
458 
458 
470 
470 


2.93 
2.93 
7.24 
7.24 
2.22 
2.22 


458 
458 
458 

458 
458 


468 


7.24 
7.24 
7.24 
7.24 
7.24 


7.24 


$892.28 
$255.64 
$892.28 
$892.28 
$892.28 
$551.43 
$551.43 
$551.43 
$551.43 
$551.43 
$551.43 
$135.16 
$135.16 
$135.16 
$892.28 
$892.28 
$135.16 
$135.16 
$135.16 
$135.16 
$255.64 
$257.60 


$257.60 


$154.75 
$154.75 
$362.97 
$382.97 
$117.53 
$117.53 


$382.97 
$382.97 
$382.97 
$382.97 
$382.97 


$382.97 


$445.22 

$109.61 

$445.22 

$445.22 

$445.22 

$261.71 

$261.71 

$261.71 

$261.71 

$261.71 

$261.71 

$54.24 

$54.24 

$54.24 

$445.22 

$445.22 

$64.24 

$54.24 

$54.24 

$54.24 

$109.61 

$115.03 


$115.03 


$82.15 
$62.15 
$181.70 
$181.70 
$64.92 
$54.92 


$181.70 
$181.70 
$181.70 
$181.70 
$181.70 


$181.70 


$178.46 

'$178!48 

$51.13 

$178.46 

$178.46 

$178.46 

$110.29 

$110.29 

$110.29 

$110.29 

$110.29 

$110.29 

$27.03 

$27.03 

$27.03 

$178.46 

$178.46 

$27.03 

$27.03 

$27.03 

$27.03 

$51.13 

$51.52 


$6152 


$30.95 
S30.95 
$76.59 
$76.59 
$23.51 
$23.51 


$76.50 
$76.59 
$7659 
$7659 
$76.59 


$7659 


'  CPT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Association.  Al  RIgtits  Reserved.  Applicabte  FARS/DFARS  Apply. 
>  Copyright  1994  American  Dentai  Assoctaiian.  Al  rights  reserved. 
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CPTV 
HCPCS2 

HOPO 

Status 

indicator 

47740 

C 

47741 

C 

47760 

C 

47785 

C 

47780 

C 

47786 

C 

47800 

C 

47801 

C 

47802 

C 

47900 

C 

47999 

T 

48000 

C 

48001 

C 

48005 

c 

48020 

c 

48100 

c 

48102 

T  ■ 

48120 

c 

48140 

c 

48145 

c 

48146 

c 

48148 

c 

48150 

c 

48152 

c 

48153 

c 

48154 

c 

48155 

c 

48160 

E 

48180 

c 

48400 

c 

48500 

c 

48510 

c 

48511 

c 

48520 

c 

48540 

c 

48545 

c 

48547 

c 

48550 

E 

48554 

E 

48556 

c 

48999 

T 

49000 

C 

49002 

c 

49010 

c 

49020 

c 

49021 

c 

49040 

c 

49041 

c 

49060 

c 

49061 

c 

49062 

c 

49080 

T 

49081 

T 

49085 

T 

49180 

T 

49200 

c 

49201 

c 

49215 

c 

49220 

c 

49250 

T 

49255 

c 

49400 

T 

49420 

T 

49421 

T 

49422 

T 

49423 

T 

49424 

T 

49425 

C 

49426 

T 

49427 

T 

49428 

C 

49429 

T 

49495 

T 

49496 

T 

49500 

T 

Description 


Fuse  gallbladder  &  bowel 

Fuse  gallt>ladder  &  bowel 

Fuse  bile  ducts  and  bowel 

Fuse  liver  ducts  &  bowel  

Fuse  bile  ducts  and  bowel .... 
Fuse  bile  ducts  and  bowel .... 
Reconstruction  of  bile  ducts  . 
Placement,  bile  duct  support 

Fuse  liver  duct  &  intestine 

Suture  bile  duct  injury 


Bile  tract  surgery  procedure 

Drainage  of  abdomen  

Placement  of  drain,  pancreas  .... 

Resect/debride  pancreas 

Removal  of  pancreatic  stone 

Biopsy  of  pancreas  

Needle  biopsy,  pancreas 

Removal  of  pancreas  lesion  

Partial  removal  of  pancreas 

Partial  renx>val  of  pancreas 

Pancreatectomy 

Removal  of  pancreatic  duct 

Partial  removal  of  pancreas 

Pancreatectomy 

Pancreatectomy 

Pancreatectomy  

Removal  of  pancreas 

Pancreas  renx)val,  transplant  .... 

Fuse  pancreas  and  bowel  

Injection,  intraoperative 

Surgery  of  pancreas  cyst 

Drain  pancreatic  pseudocyst  

Drain  pancreatic  pseudocyst  

Fuse  pancreas  cyst  and  t>owel  .. 
Fuse  pancreas  cyst  and  bowel .. 

Pancreatonrhaphy 

Duodenal  exclusion 

Donor  pancreatectomy 

Transplantallograft  pancreas  

Renx>val,  allograft  pancreas 

Pancreas  surgery  procedure  

Exploration  of  abdomen 

Reopening  of  abdomen  

Exploration  behind  atxiomen 

Drain  abdominal  abscess  

Drain  atxjominal  abscess  

Open  drainage  abdom  abscess  . 

Percut  drain  abdom  abscess 

Open  drain  retroper  abscess 

Percutdrain  retroper  abscess 

Drain  to  peritoneal  cavity 

Puncture,  peritoneal  cavity  

Removal  of  abdominal  fluid  

Remove  abdomen  foreign  body 

Biopsy,  abdominal  mass 

Removal  of  atxlominal  lesion  .... 
Removal  of  abdominal  lesion  .... 

Excise  sacral  spine  tumor 

Multiple  surgery,  atJdomen  

Excision  of  umbilicus  

Removal  of  omentum 

Air  Injection  Into  abdomen 

Insert  abdominal  drain  

Insert  abdominal  drain  

RenrK>ve  pemi  cannula/catheter . 

Exchange  drainage  cath 

Assess  cyst,  contrast  inj  

Insert  abdomefv-venous  drain  .... 
Revise  abdonoerwenous  shunt  . 

Injection,  abdonrunal  shunt 

Ligation  of  shunt  ^ 

Removal  of  shunt 

Repair  inguinal  hernia,  init 

Repair  inguinal  hernia,  init 

Repair  inguinal  hernia 


Proposed 
APC 


320 
320 
459 
122 


459 


347 
459 
459 
470 
459 
347 


459 
347 


470 
466 
466 
466 


Relative 
weight 


,.«.......»•.. 

•  •••■>*»»••••• 



470 

2.22 





^ 

122 

4.87 



............ 

...... — ;... 







122 

4.87 



3.17 

3.17 

18.06 

4.87 


18.06 


2.93 
18.06 
18.06 

2.22 
18.06 

2.93 


18.06 
2.93 


2.22 
21.43 
21.43 
21.43 


Proposed 

payment 

rate 


<  CPT  codas  and  deacrlplioctt  only  are  copyrigM  1997  Ametican  Madical  Assodalion.  All  Rights  Resetved.  Applicable  FARS/DFARS  Apply. 
*Copyriglit  1994  American  Dental  Associalion.  Al  rights  reserved. 


$117.53 


$257.60 


$257.60 


$167.49 
$167.49 
S954.97 
$257.60 


$954.97 

"$154!75 
$954.97 
$954.97 
$117.53 
$954.97 
$154.75 

"$954!97 
$154.75 

"$117!m 
$1,133.23 
$1,133.23 
$1,133.23 


National 
unadjusted 
coinsurance 


$64.92 


$115.03 


$115.03 


$79.33 

$79.33 

$496.52 

$115.03 


$496.52 

""$62!l5 
S496.52 
$496.52 

$54.92 
$496.52 

$62.15 

"S496!52 
$62.15 

"$54!92 
$562.97 
S562.97 
$562.97 


Minimum 
uriadjusted 
coinsurance 


$23.51 


$61.52 


$6152 


$33.50 

$33.50 

$190.99 

$51.52 


$190.99 

"'$3b!95 
$190.99 
$190.99 

$23.51 
SI  90.99 

$30.95 

$196!99 
$30.95 

'$23!51 
$226.65 
$226.65 
$226.65 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

iNFORMATiot^ — Continued 


CPTV 
HCPCS* 


HOPD 

status 

indicator 


49501 

T 

49505 

T 

.49507 

T 

49520 

T 

49521 

T 

49525 

T 

49540 

T 

49550 

T 

49553 

T 

49555 

T 

49567 

T 

49560 

T 

49561 

T 

49565 

T 

49566 

T 

49568 

T 

49570 

T 

49572 

T 

49580 

T 

49582 

T 

49585 

T 

49587 

T 

49590 

T 

49600 

T 

49605 

C 

49606 

C 

49610 

c 

49611 

c 

49900 

c 

49905 

o 

49906 

c 

49999 

T 

50010 

c 

50020 

c 

50021 

c 

50040 

c 

50045 

c 

50060 

c 

50065 

c 

50070 

c 

50075 

c 

50080 

c 

50081 

c 

50100 

c 

50120 

c 

50125 

c 

50130 

c 

50135 

c 

50200 

T 

50205 

c 

50220 

c 

50225 

c 

50230 

c 

50234 

c 

50236 

c 

50240 

\^ 

50280 

c 

50290 

c 

50300 

c 

50320 

c 

50340 

c 

50360 

c 

50365 

c 

50370 

c 

50380 

c 

50390 

T 

50392 

T 

50393 

T 

50394 

T 

50395 

T 

50396 

T 

50398 

T 

50400 

C 

50405 

c 

50500 

c 

Description 


Repair  inguinal  hernia,  init 

Repair  inguinal  hemia 

Repair,  ir>guinal  hemia - 

Rerepair  inguinal  hemia 

Repair  inguinal  hemia,  rec 

Repair  inguinal  hemia 

Repair  lumbar  hemia 

Repair  femoral  hemia 

Repair  femoral  hernia,  init  

Repair  femoral  hernia 

Repair  femoral  hemia,  recur 

Repair  abdominal  hemia 

Repair  incisional  hemia 

Rerepair  atxiominal  hemia 

Repair  incisional  hemia  ~ 

Hemia  repair  w/mesh w. 

Repair  epigastric  hemia 

Repair,  epigastric  hemia  .„ 

Repair  umbilical  hernia 

Repair  umbilical  hernia 

Repair  umbilical  hemia 

Repair  umbilical  hemia 

Repair  abdominal  hemia 

Repair  umbilical  lesion 

Repair  umbilical  lesion 

Repair  umbilical  lesion 

Repair  umbilical  lesion — 

Repair  unt>ilical  lesion 

Repair  of  abdominal  wan 

Omental  llap . 


Proposed 
APC 


Free  omental  flap,  microvasc 
Abdon>en  surgery  procedure  . 

Exploration  of  Kidney  

Open  drain  renal  at>scess 

Percut  drain  renal  abscess  .... 

Drainage  of  kidney 

Exploration  of  kidney  

Removal  of  kidney  stone 

Inciskjn  of  kidney 

Incision  of  kidney 

Removal  of  kidney  stone 

Removal  of  kidney  stone  

Removal  of  kidney  stone  

Revise  kidney  blood  vessels  . 

Exploration  of  kidney  

Explore  and  drain  kidney 

Removal  of  kidney  storw 

Exptoration  of  kidney  

Bkipsy  of  kidney 

Biopsy  of  kkJney 

Removal  of  kidney 
Removal  of  kidney 
Removal  of  kklney 


Removal  of  kidney  &  ureter  .. 
Removal  of  kidney  &  ureter .. 

Partial  removal  of  kklnoy 

Removal  of  kklney  lesion 

Removal  of  kidney  iesk>n 

Removal  of  donor  kidney 

Removal  of  donor  kklney 

Rennoval  of  kklney  

Transplantation  of  kidney 

Transplantation  of  kidney ..".... 
Remove  transplanted  kidney 

Reimplantatk>n  of  kklney  

Drainage  of  kidney  leskxi  

Insert  kklney  drain  

Insert  ureteral  tube 

Injection  for  kklney  x-ray 

Create  passage  to  kklney 

Measure  kidney  pressure  

Change  kklney  tube 

Reviskjn  of  kidney/ureter 

Reviskxi  of  kklney/ureter 

Repair  of  kidney  wound 


466 
466 
466 
466 
466 
466 
466 
466 
466 
466 
466 
466 
466 
466 
466 
466 
466 
466 
466 
466 
466 
466 
466 
466 


Relative 


470 


122 


122 
347 
347 
347 
347 
529 
521 


21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 
21.43 


Proposed 

paymerrt 

rate 


2.22 


4.87 


$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133-23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1,133.23 
$1.133J23 


Natkxial 
unadiusted 
coinsurarse 


$117.53 


$257.60 


..»..»>.•»... 

i'Jeii 

$257.60 

2.93 

$154.75 

2.93 

$154.75 

2.93 

$154.75 

2.93 

$154.75 

2.50 

$132.23 

5.06 

$267.39 

$562.97 
$562.97 
S562.97 
$562.97 
$562.97 
$562.97 
$562.97 
$562.97 
$562.97 
S562.97 
$562.97 
$562.97 
$562.97 
$562.97 
$562.97 
$562.97 
$562.97 
$562.97 
$562.97 
$562.97 
$562.97 
$562.97 
$562.97 
$562.97 


$54.92 


Minimum 
unadjusted 
coinsurance 


$115.03 


$115.03 
$62.15 
$62.15 
$62.15 
$62.15 
$63.05 

$112.10 


$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 
$226.65 


$23.51 


$61.52 


$51.52 
$30.95 
S30.95 
$30.95 
$30.95 
$26.45 
$53.48 


'  CPT  codes  and  descripttons  only  we  copyright  1 997  Americ«i  Medical  Assoctalioiv  Al  Rights  Resewed  Applicable  FARS/DFARS  Apply. 
2  Copyright  1994  Amercan  Dental  Assodalion.  Al  rights  reserved. 
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Addendum  B.— Proposed  hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


^PTV 
HCPCS* 

HOPD 

Status 

indicator 

50520 

C 

50525 

C 

50526 

C 

50540 

C 

50561 

T 

50553 

T 

50565 

T   ^ 

50567 

T 

50569 

T 

50561 

T 

50570 

C 

50572 

C 

50574 

C 

50575 

C 

50576 

C 

50578 

C 

50580 

c 

50590 

T 

50600 

c 

50605 

c 

50610 

c 

50620 

c 

50630 

c 

50660 

c 

50660 

c 

50684 

T 

50686 

T 

50688 

T 

50690 

T 

50700 

C 

50715 

C 

50722 

C 

50725 

c 

50727 

c 

50728 

c 

50740 

c 

50750 

c 

50760 

c 

50770 

c 

50780 

c 

50782 

c 

50783 

c 

50785 

c 

50800 

c 

50810 

c 

50615 

c 

50820 

c 

50825 

c 

50830 

c 

50840 

c 

50845 

c 

50860 

c 

50900 

c 

50920 

c 

50930 

c 

50940 

c 

50951 

T 

50963 

T 

50965 

T 

50967 

T 

50959 

T 

50961 

T 

50970 

c 

50972 

c 

50974 

c 

50976 

c 

50978 

c 

50960 

c 

51000 

T 

51006 

T 

51010 

T 

51020 

T 

51030 

T 

51040 

T 

51045 

T 

Description 


Close  kKjney-skin  fistula 

Repair  renal-abOomen  fistula  .... 
Repair  renat-atxlomen  fistula .... 
Revision  of  horseshoe  kidney  ... 

Kidney  endoscopy 

Kklney  endoscopy 

Kidney  endoscopy  4  biopsy  

Kidney  endoscopy  &  treatment . 
Renal  endoscopy;  radiotracer ... 
Kidney  endoscopy  &  treatment . 

Kklney  endoscopy _ 

Kidney  endoscopy 

Kklney  endoscopy  &  biopsy  

Kklney  endoscopy 

Kklney  endoscopy  &  treatrnent . 
Renal  endoscopy;  radk>tracer ... 
Kklney  endoscopy  &  treatment . 
Fragmenting  of  kidney  stone  .... 

Exploration  of  ureter  

Insert  ureteral  support 

Removal  of  ureter  stone 

Removal  of  ureter  stone 

Removal  of  ureter  stone 

Removal  of  ureter 

Removal  of  ureter 

Injectk)n  for  ureter  x-ray 

Measure  ureter  pressure  

Change  of  ureter  tube 

Injectkxi  for  ureter  x-ray 

Rsviskxi  of  ureter 

Release  of  ureter 

Release  of  ureter 

Release/revise  ureter 

Revise  ureter 

Revise  ureter 

Fusion  of  ureter  &  kklney  

Fusion  of  ureter  &  kklney  

Fuskjn  of  ureters 

SphcIng  of  ureters 

Reimplant  ureter  In  bladder 

Reimplant  ureter  in  bladder  

Reimplant  ureter  In  bladder  

Reimplant  ureter  in  bladder  

Implant  ureter  in  bowel  

FuskMi  of  ureter  &  bowel  

Urine  shunt  to  bowel 

Construct  bowel  bladder 

Construct  bowel  bladder 

Revise  urine  flow  

Replace  ureter  by  bowel 

Appendco-vescostomy  

Transplant  ureter  to  skin 

Repair  of  ureter 

Ck>sure  ureter/skin  fistula  

Ctosure  ureter/bowel  fistula  

Release  of  ureter 

Endoscopy  of  ureter 

Endoscopy  of  ureter 

Ureter  endoscopy  &  bk)psy  

Ureter  endoscopy  &  treatntent .. 

Ureter  endoscopy  &  tracer 

Ureter  endoscopy  &  treatment .. 

Ureter  endoscopy 

Ureter  endoscopy  &  catheter  .... 

Ureter  endoscopy  &  biopsy  

Ureter  endoscopy  &  treatment .. 

Ureter  endoscopy  &  tracer 

Ureter  endoscopy  &  treatment .. 

Drainage  of  bladder 

Drainage  of  bladder 

Drainage  of  bladder 

Incise  &  treat  bladder 

Incise  &  treat  bladder 

Incise  &  dram  bladder 

Incise  bladder,  drain  ureter 


Proposed 
APC 


522 
522 
522 
522 
522 
522 


527 


347 
529 
470 
347 


523 
523 
523 
523 
523 
523 


530 
530 
530 
523 
523 
523 
523 


Relative 
weight 


10.46 
10.46 
10.46 
10.46 
10.46 
10.46 


51.56 


2.93 
2.50 
2.22 
2.93 


16.87 
16.87 
16.87 
16.87 
16.87 
16.87 


2.52 
2.52 
232 
16.87 
16.87 
16.87 
16.87 


Proposed 

payment 

rate 


S553.39 
S553.39 
$553.39 
$553.39 
$553.39 
$553.39 


$2,726.80 


$154.75 
$132.23 
$117.53 
$154.75 


$892.28 
$892.28 
$892.28 
$892.28 
$892.28 
$892.28 


$133.21 
$133.21 
$133.21 
$892.28 
$892.28 
$892.28 
$892.28 


Nattonal 
unadjusted 
coinsurance 


$262.39 
$262.39 
$262.39 
$262.39 
$262.39 
$262.39 


$1,372.95 


$62.15 
$63.05 
$54.92 
$62.15 


$447.03 
$447.03 
$447.03 
$447.03 
$447.03 
$447.03 


$54.69 
$54.69 
$54.69 
$447.03 
$447.03 
$447.03 
$447.03 


Minimum 
unadjusted 
coinsurance 


$110.68 
$110.68 
$110.68 
$110.68 
$110.68 
$110.68 


$545.36 


$30.95 
$26.45 
$23.51 
$30.95 


$178.46 
$178.46 
$178.46 
$178.46 
$178.46 
$178.46 


$26.64 
$26.64 
$26.64 
$178.46 
$178.46 
$178.46 
$178.46 
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CPTV 
HCPCS* 


HOPD 

status 

indk:ator 


'  CPT  codes  and  descrplions  only  are  copyrigM  t997  Amencan  Medical  Associalion.  Al  Rights  Reserved.  Applicabte  FARS/OFARS  Apply. 
'CopyiigM  1994  American  Dental  Association.  Al  rights  reserved. 


51050 

T 

51060 

C 

51065 

T 

51080 

T 

51500 

T 

51520 

T 

51525 

C 

51530 

C 

51536 

C 

51560 

c 

51555 

c 

51565 

c 

51570 

c 

51575 

c 

51580 

c 

51586 

c 

51590 

c 

61595 

c 

51596 

c 

51597 

c 

51600 

T 

51606 

T 

61610 

T 

51700 

T 

51705 

T 

51710 

T 

51715 

T 

51720 

T 

51725 

T 

51726 

T 

51736 

T 

51741 

T 

51772 

T 

51784 

T 

51785 

T 

51792 

T 

61795 

T 

51797 

T 

51800 

C 

51820 

C 

51840 

c 

51841 

c 

51845 

c 

51860 

c 

51866 

c 

51880 

T 

51900 

c 

51920 

c 

51925 

c 

51940 

c 

51960 

c 

51980 

c 

52000 

T 

52006 

T 

52007 

T 

52010 

T 

52204 

T 

52214 

T 

52224 

T 

52234 

T 

52235 

T 

52240 

T 

52250 

T 

52260 

T 

52265 

T 

52270 

T 

52275 

T 

52276 

T 

52277 

T 

62281 

T 

52282 

T 

62283 

T 

52285 

T 

-  52290 

T 

52300 

T 

<CPT  codes  and 

'Copyr 

qM1994 

Descriptkjn 


Renrxival  of  bladder  stone 

Renfxjval  of  ureter  stone _. 

Removal  of  ureter  stone — 

Drainage  of  bladder  abscess  — 

RerTX}val  of  bladder  cyst 

Removal  of  t>ladder  lesk>n _ 

Removal  of  bladder  lesion .„ 

Removal  of  bladder  leson 

Repair  of  ureter  leskxi  — 

Partial  removal  of  bladder 

Partial  removal  of  bladder 

Revise  bladder  &  ureler(s) 

Removal  of  bladder 

RenK)val  of  bladder  &  nodes  .... 
Remove  bladder,  revise  tract .... 
Removal  of  bladder  &  nodes  .... 
RenKJve  bladder;  revise  tract .... 
Remove  bladder;  revise  tract .... 
Remove  bladder,  create  pouch 
Removal  ol  pelvic  structures  .... 

Injection  for  bladder  x-ray 

Preparatkxi  for  bladder  xray  — 

Injectnn  for  bladder  x-ray 

Inigatton  of  bladder ., 

Change  al  bladder  tvbe 

Change  of  bladder  tube 

Endoscopic  injectkxi/implant  — 
Treatment  o<  bladder  lesion  — 

Simple  cystometrogram _. 

Complex  cystometrogram 

Urine  ftow  measurement _ 

Electro-unMkJwmetry,  first  —. 

Urethra  pressure  profile „. 

Anal/unnary  muscle  study 

Anal/urinary  muscle  study ~. 

Urinary  reflex  study  . 


Urine  voiding  pressure  study 
Intraatxlonmnal  pressure  test 
Reviskxi  of  btadder/urethra ... 

Revision  ol  urinary  tract 

Attach  bladder/urethra  

Attach  bladder/urethra  

Repair  bladder  neck 

Repair  of  bladder  wound  

Repair  of  bladder  wound  — 
Repair  of  bladder  opening  .... 
Repair  bladder/vagina  leskxi 
Ck>se  bladder-utenjs  fistula  .. 
HysteractomyAiladder  repair . 
Correctkx)  of  bladder  defect  . 
Reviskxi  of  bladder  &  bowel . 
Construct  bladder  opening .... 
Cystoscopy . 


Cystoscopy  &  ureter  catheter 

Cystoscopy  and  biopsy 

Cystoscopy  &  duct  catheter ... 

Cystoscopy 

Cystoscopy  and  treatment  ..... 
Cystoscopy  and  treatment ..... 
Cystoscopy  and  treatment  — 
Cystoscopy  and  treatment  — 
Cystoscopy  and  treatment ..... 

Cystoscopy  &  radotracer 

Cystoscopy  &  treatment 

Cystoscopy  &  treatment 

Cystoscopy  &  revise  urethra'.. 
Cystoscopy  &  revise  urethra .. 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy,  implant  stent 

Cystoscopy  and  treatment  — 

.Cystoscopy  and  treatment 

Cystoscopy  and  treatment  — 
Cystoscopy  and  treatment 


Proposed 
APC 


523 

"523 
132 
466 
523 


347 
347 
347 
530 
470 
470 
531 
530 
529 
529 
529 
529 
529 
529 
529 
529 
529 
529 


Relative 


16.87 
"^eje^7 

6.04 
21.43 
16J7 


523 


521 
522 
522 
S22 
522 
522 
522 
S23 
523 
523 
523 
522 
521 
S22 
522 
522 
523 
522 
523 
522 
522 
522 
522 


2.93 
2.93 
2.93 
2JSZ 
222 
232 
18.94 
2.52 
2.50 
2J50 
2.50 
2.50 
2.50 
2.50 
2.50 
250 
2.50 
250 


Proposed 

payment 

rate 


$892.28 


1657 


5.06 
10.46 
10.46 
10.46 
10.46 
10.46 
10.46 
16.87 
16.87 
16.87 
16.87 
10.46 

5.06 
10.46 
10.46 
10.46 
16.87 
10.46 
16.87 
10.46 
10.46 
10.46 
10.46 


$892.28 

$31950 

$1,133.23 

S892.28 


$154.75 
$154.75 
$154.75 
$133.21 
$11753 
$11753 
$1,001.98 
$133.21 
$132.23 
$132.23 
$132.23 
$132.23 
$132.23 
$132.23 
S132.23 
$132.23 
$132.23 
$13223 


National 
unadjusted 
coinsurance 


$447.03 


$447.03 
$134.24 
$562.97 
$447.03 


$892^ 


S26759 
S553.39 
$56359 
$553.39 
$553.39 
$553.39 
$563.39 
$892.28 
S892.28 
$892.28 
$892.28 
$56359 
$26759 
$56359 
$55359 
$56359 
$892.28 
$56359 
$89^28 
$56359 
$66359 
$563.39 
$55359 


$62.15 
$62.15 
S82.15 
$64.69 
$54.92 
$64.92 
$527.26 
$54.69 
$63.05 
$63.05 
$83.05 
$63.05 
$63.05 
$63.05 
$83.05 
$63.05 
$83.05 
$63.05 


Minimum 
unadjusted 
coinsurance 


$17&46 


$447.03 


$11^10 

S262.39 
$262.39 
$262.39 
$262.39 
$262.39 
$262.39 
$447.03 
$447.03 
$447.03 
$447.03 
$262.39 
$112.10 
$262.39 
$262.39 
$262.39 
$447.03 
$262.39 
$447.03 
$262.39 
$262.39 
$262.39 
$26259 


$178.46 

$63.86 

$226.65 

$178.46 


$30.95 
$30.95 
$30.95 
$26.64 
$2351 
$2351 
$200.40 
$26.64 
$26.45 
$26.45 
S26.45 
$26.45 
$26.45 
$26.45 
$26.45 
$26.45 
$26.45 
$26.45 


$178.46 


$53.48 

$110.68 
$110.68 
$110.68 
$110.68 
$110.68 
$110.68 
$178.46 
$178.46 
$178.46 
$178.46 
$110.68 
$53.48 
$110.68 
$110.68 
$110.68 
$178.46 
$110.68 
$178.46 
$110.68 
$110.68 
$110.68 
$110.68 


only  are  copyrighl  1997  AmerKan  Medical 
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CPTV 
HCPCS 2 


52301 
52306 

52310 
52315 
52317 
52318 
52320 
52325 
52327 
52330 
52332 
52334 
52335 
52336 
52337 
52338 
52339 
52340 
52450 
52500 
52510 
52601 
52606 
52612 
52614 
52620 
52630 
52640 
52647 
52648 
52700 
53000 
53010 
53020 
53025 
53040 
53060 
53080 
53085 
53200 
53210 
53215 
53220 
53230 
53235 
53240 
53250 
53260 
53265 
53270 
53275 
53400 
53405 
53410 
53415 
53420 
53425 
53430 
53440 
53442 
53443 
53445 
53447 
53449 
53450 
53460 
53502 
53505 
53510 
53515 
53520 
53600 
53601 
53605 
53620 


HOPD 

Status 

indicator 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T  • 

T 

T 

T 

T    - 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

C 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

C 

T 

T 

T 

T 

T 

C 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 


Description 


Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Cystoscopy  and  treatment 

Remove  bladder  stone 

Remove  bladder  stone 

Cystoscopy  and  treatment 

Cystoscopy,  stone  removal 

Cystoscopy,  inject  material 

Cystoscopy  and  treatment , 

Cystoscopy  and  treatment 

Create  passage  to  kidney , 

Endoscopy  of  urinary  tract 

Cystoscopy,  stor>e  removal , 

Cystoscopy,  stone  removal , 

Cystoscopy  and  treatment , 

Cystoscopy  and  treatment , 

Cystoscopy  and  treatment  ....... 

Incision  of  prostate , 

Revision  of  bladder  neck , 

Dilation  prostatic  urethra 

Prostatectomy  (TURP) 

Control  postop  bleeding 

Prostatectomy,  first  stage 

Prostatectomy,  second  stage  .. 

Remove  residual  prostate 

Remove  prostate  regrowtfi  

Relieve  t>ladder  contrsicture 

Laser  surgery  of  prostate 

Laser  surgery  of  prostate 

Drainage  of  prostate  abscess  .. 

Inciswn  of  urethra . 

lncisk)n  of  urethra  

Inciskxi  o(  urethra „. 

Incision  of  urethra  

Drainage  of  urethra  abscess  ... 
Drainage  of  urethra  at>scess  ... 
Drainage  of  urinary  leakage  .... 
Drainage  of  urinary  leakage  .... 

Biopsy  of  urethra ." 

Removal  of  urethra 

Removal  of  urethra 

Treatment  of  urethra  lesion  

Removal  of  urethra-lesKHi 

Removal  of  urethra  lesion 

Surgery  for  urethra  pouch 

Removal  of  urethra  gland 

Treatment  of  urethra  lesion  

Treatment  of  urethra  lesion  

Removal  of  urethra  gland  

Repair  of  urethra  defect 

Revise  urethra,  1  st  stage 

Revise  urethra,  2nd  stage 

Reconstmction  of  urethra  

Reconstructwn  of  urethra  

Reconstruct  urethra,  stage  1  ... 
Reconstruct  urethra,  stage  2  ... 

Reconstruction  of  urethra  

Correct  bladder  function 

Remove  perineal  prosttiesis  .... 

Reconstruction  of  urethra 

Connect  urine  flow  control 

Remove  artificial  sphincter 

Correct  artificial  sphincter 

Revision  of  ursttwa ... 

Revision  of  urethra 


Repair  of  urethra  injury 

Repair  of  urethra  injury 

Repair  of  urethra  injury 

Repair  of  urethra  injury 

Repair  of  urethra  defect 

Dilate  urethra  stricture  

Dilate  urethra  stricture  

Dilate  urethra  stricture  „. 

Dilate  urethra  stricture  


Proposed 
APC 


522 
522 
522 
522 
523 
523 
523 
523 
522 
523 
523 
523 
523 
523 
524 
523 
523 
523 
523 
523 
522 
524 
523 
524 
524 
524 
524 
523 
524 
524 
523 
531 
531 
531 
531 
531 
531 
531 


531 
532 
532 
532 
532 
532 
532 
531 
531 
531 
531 
531 
532 
532 
532 


532 
532 
532 
538 
531 


538 
532 

532 
532 
532 
531 
531 
531 
532 
532 
530 
530 
522 
530 


Relative 
weight 


10.46 
10.46 
10.46 
10.46 
16.87 
16.87 
16.87 
16.87 
10.46 
16.87 
16.87 
1637 
16.87 
16.87 
28.89 
16.87 
16.87 
16.87 
16.87 
16.87 
10.46 
28.89 
16.87 
28.89 
28.89 
28.89 
28.89 
16.87 
28.89 
28.89 
16.87 
18.94 
18.94 
18.94 
18.94 
18.94 
18.94 
18.94 


18.94 
25.50 
25.50 
25.50 
25.50 
25.50 
25.50 
18.94 
18.94 
18.94 
18.94 
18.94 
25.50 
25.50 
25.50 


25.50 
25.50 
25.50 
45.59 
18.94 


45.59 

25.50 

25.50 

25.50 

25.50 

18.94 

18.94 

18.94 

25.50 

25.50 

2.52 

2.52 

10.46 

2.52 


Proposed 

payment 

rate 


$553.39 

$553.39 

S5S3.39 

$553.39 

$892.28 

$892.28 

$892.26 

$892.28 

$553.39 

S892.28 

$892.28 

$892.28 

$892.28 

$892.28 

1,527.95 

$892.28 

$892.28 

$892.28 

$892.28 

$892.28 

$553.39 

$1,527.95 

$892.28 

$1,527.95 

$1,527.95 

$1,527.95 

$1,527.95 

$892.28 

$1,527.95 

$1,527.95 

$892.28 

$1,001.98 

$1,001.98 

$1,001.98 

$1,001.98 

$1,001.98 

$1,001.98 

$1,001.98 


$1,001.98 
$1,348.71 
$1,348.71 
$1,348.71 
$1,348.71 
$1,348.71 
$1,348.71 
$1,001.98 
$1,001.98 
$1,001.98 
$1,001.98 
$1,001.98 
$1,348.71 
$1,348.71 
$1,348.71 


$1,348.71 
$1,348.71 
$1,348.71 
$2,411.41 
$1,001.98 

$2.4H"41 

$1,348.71 

$1,348.71 

$1,348.71 

$1,348.71 

$1,001.98 

$1,001.98 

$1,001.98 

$1,348.71 

$1,348.71 

$133.21 

$133.21 

$553.39 

$133.21 


Natk>nal 
unadjusted 
coinsurance 


$262.39 
$262.39 
$262.39 
$262.39 
$447.03 
$447.03 
$447.03 
$447.03 
$262.39 
$447.03 
$447.03 
$447.03 
$447.03 
$447.03 
$833.49 
$447.03 
$447.03 
$447.03 
$447.03 
$447.03 
$262.39 
$833.49 
$447.03 
$833.49 
$833.49 
$833.49 
$833.49 
$447.03 
$833.49 
$833.49 
$447.03 
$527.26 
$527.26 
$527.26 
$527.26 
$527.26 
$52726 
$527.26 


$527.26 
$602.29 
$602.29 
$602.29 
$602.29 
$602.29 
$602.29 
$527.26 
$527.26 
$527.26 
$527.26 
$527.26 
$602.29 
$602.29 
$602.29 


$602.29 
$602.29 
$602.29 
$1,540.64 
$527.26 


$1,540.64 

$602.29 

$602.29 

$602.29 

$602.29 

$527.26 

$527.26 

$527.26 

$602.29 

$602.29 

$54.69 

$54.69 

$262.39 

$54.69 


Minimum 
unadjusted 
coinsurance 


$110.68 
$110.68 
$110.68 
$110.68 
$178.46 
$178.46 
$178.46 
$178.46 
$110.68 
$178.46 
$178.46 
$178.46 
$178.46 
$178.46 
$305.59 
$178.46 
$178.46 
$178.46 
$178.46 
$178.46 
$110.68 
$305.59 
$178.46 
$305.59 
$305.59 
$305.59 
$305.59 
$178.46 
$305.59 
$305.59 
$178.46 
$200.40 
$200.40 
$200.40 
$200.40 
$200.40 
$200.40 
$200.40 


$200.40 
$269.74 
$269.74 
$269.74 
$269.74 
$269.74 
$269.74 
$200.40 
$200.40 
$200.40 
$200.40 
$200.40 
$269.74 
$269.74 
$269.74 


$269.74 
$269.74 
$269.74 
$482.28 
$200.40 


$482.28 

$269.74 

$269.74 

$269.74 

$269.74 

$200.40 

$200.40 

$200.40 

$269.74 

$269.74 

$26.64 

$26.64 

$110.68 

$26.64 
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CPTV 
HCPCS* 


<  CPT  codes  and  descriptions  only  are  copyrigM  1997  American  MedicaJ  Associatkxt.  Al  RIgMa  Reseived.  Appiicible  FARS/OFARS  Apply. 
>  Copynght  1994  American  Dental  Aasociatton.  Al  rights  reserved. 


53621 
53660 

53681 
53665 

53670 
53675 
53860 

53852 
53899 
54000 

54001 
54015 
54050 
54055 
54056 
54057 
54060 
54065 
54100 
54105 
54110 
54111 
54112 
54115 
54120 
54125 
54130 
54135 
54150 
54152 
54160 
54161 
54200 
54205 
54220 
54230 
54231 
54235 
54240 
S42S0 
54300 
54304 
54308 
54312 
54316 
54318 
54322 
54324 
54326 
54328 
54332 
54336 
54340 
54344 
54348 
54352 
54360 
54380 
54385 
54390 
54400 
54401 
54402 
54405 
54407 
54409 
54420 
54430 
54435 
54440 
54450 
54500 
54505 
54510 
54520 


HOPD 

status 

indicator 


Descriplkxi 


Dilate  urethra  stricture 

Dllatkxi  of  urethra 

Dilation  of  urethra 

Dilatkxi  of  urethra  


Insert  urinary  catheter 

Insert  urinary  catheter 

Prostatic  microwave  thermoix . 

Prostatic  rf  thermotx 

Urotogy  surgery  procedure 

Slitting  of  prepuce 

Slitting  of  prepuce 

Drain  penis  leston 

Destnjctlon,  penis  lesion(s)  .... 
Destruction,  penis  leskxijs)  .~. 
Cryosurgery,  penis  leskxi(s)  .. 
Laser  surg,  penis  lesion(s)  — 
Excision  of  penis  lesion(s)  . — 
Destruction,  penis  lesion(s)  ... 

Bnpsy  of  penis  - 

Bkjpsy  of  penis  „ 

Treatment  of  penis  lesion  

Treat  penis  lesion,  graft „ 

Treat  penis  lesion,  graft 

Treatment  of  penis  lesion  

Partial  removal  of  penis  ... 

Removal  of  penis 

Remove  penis  &  nodes  

Remove  penis  &  nodes 

Circumcision 

Circumcision 

Cireumciston 

Circumcision „ 


Treatment  of  penis  lesion  

Treatment  of  penis  leskxi  

Treatment  of  penis  lesion  — 

Prepare  penis  study 

Dynamic  cavemosomeliy  

Penile  injectno „ 

Penis  study 
Penis  study 


Revision  of  penis 

Revisioo  of  penis  

Reconstructkxi  of  urethra  .... 
Reconstructon  of  urethra  .... 
Reconstructk>n  of  urethra  .... 
Reconstruction  of  urethra  .... 
Reconstnx^tion  of  urethiS'  .... 
Reconstruction  of  urethra  ..« 
Reconstructk}n  of  urethra  — 

Revise  penis,  urethra 

Revise  penis,  urethra „.. 

Revise  penis,  urethra 

Secondary  urethral  surgery  , 
Secondary  urethral  surgery  . 
Secondary  urethral  surgery  . 
Recortstruct  urethra,  penis ... 

Penis  plastic  surgery — 

Repair  penis . 
Repair  penis . 


Repair  penis  and  bladder 

Insert  semi-rigid  pioitbeats  ..~.- 

Insert  saH^onld  prosthesis 

Remove  penis  prosthesis  

Insert  mufB-corrp  prosthesis 

Remove  muRi-comp  prosttwais 

Revise  penis  prtatheais 

Revision  of  penis  

Revision  of  penis 

Revisxx)  of  penis  

Repair  of  penis 

Preputial  stretching 

Biopsy  of  testis . 
Biopsy  of  testis . 


Ren)ovai  of  testis  lesion  . 
Removal  of  testis 


Proposed 

Relative 

APC 

weight 

530 

2.52 

530 

2.52 

530 

2.52 

531 

18.94 

530 

2.52 

524 

28.89 

524 

28.89 

530 

2.52 

531 

18.94 

531 

ia94 

132 

6.04 

152 

10.43 

152 

10.43 

152 

10.43 

152 

10.43 

152 

10.43 

152 

10.43 

162 

5.67 

162 

5.67 

537 

28.72 

537 

28.72 

537 

28.72 

132 

6.04 

537 

28.72 





536 

13.17 

536 

13.17 

536 

13.17 

536 

13.17 

530 

2.52 

537 

28.72 

530 

2.52 

347 

2.93 

530 

252 

530 

2.52 

529 

2.50 

529 

2.50 

537 

28.72 

537 

28.72 

537 

28.72 

537 

28.72 

537 

28.72 

537 

28.72 

537 

28.72 

537 

2a72 

537 

28.72 

537 

28.72 

.™_. 

28.72 

537 

28.72 

537 

28.72 

537 

28.72 

537 

28.72 

537 

2a72 

537 

28.72 

538 

isisi 

538 

45.59 

537 

28.72 

538 

45.59 

537 

28.72 

.537 

28.72 

537 

28.72 

™„ 

a.72 

537 

28.72 

530 

2JS2 

122 

4.87 

546 

17.15 

546 

17.15 

546 

17.16 

Proposed 

payntent 

rate 


$133.21 

$133.21 

$133J21 

$1.001J8 

'  $im!21 

$1,527.95 

$1,527.95 

$133.21 

$1,001.96 

$1,001.98 

S319.3 

S561.43 

$561.43 

$561.43 

$561.43 

$661.43 

$551.43 

$299.71 

$299.71 

$1,519.13 

$1,519.13 

S1.519.13 

$3193 

$1,519.13 


$696.39 

$686.39 

$696.39 

$696.39 

$133.21 

$1,519.13 

$133.21 

$154.75 

$133.21 

$133.21 

$132.23 

$132.23 

$1,519.13 

$1,519.13 

$1,519.13 

$1,519.13 

$1,519.13 

$1,519.13 

$1,519.13 

$1,519.13 

$1,519.13 

$1,519.13 


National 
unadjusted 
coinsurance 


$1,519.13 
$1,519.13 
$1,519.13 
$1,519.13 
$1,519.13 
$1,519.13 
$1,519.13 

$2,411.41 
$2,411.41 
$1,519.13 
$2,411.41 
$1,519.13 
$1,519.13 
$1,519.13 

siisiiis 

$1,519.13 
S133.21 
S2S7.6 
$806.97 
$906.97 
$806.97 


$54.69 

$54.69 

$54.69 

$527.26 

"  'iK4"e9 
$833.49 
$833.49 
$54.69 
$527.26 
$527.26 
$134.24 
$261.71 
$261.71 
$261.71 
$261.71 
$261.71 
$261.71 
$125.43 
$125.43 
$864.45 
$864.45 
$864.45 
$134.24 
$864.45 


$326.57 

$326.57 

$326.57 

$326.57 

$54.69 

$864.45 

$54.69 

$62.15 

$64.69 

$54.69 

$63.05 

$83.05 

$864.45 

$864.45 

$864.45 

$864.45 

$864.45 

$864.45 

$864.45 

$864.45 

$864.45 

$864.45 


$864.45 

$864.45 
$864.45 
$864.45 
$864.45 

$864.45 
$864.45 


$1,540.64 
$1,540.64 
$864.45 
$1,540.64 
$864.45 
$864.45 
$864.45 

""$864745 
$864.45 

$54.69 
$115.03 
$453.81 
$453.81 
$453.81 


Minimum 
unadjusted 
coinsurance 


$26.64 
$26.64 
$26.64_ 
$200.4 


S26.64 
$305.59 
$305.59 

$26.64 
$200.4 
$200.4 

$63.86 
$110.29 
$110.29 
$110.29 
$110.29 
$110.29 
$110.29 

$59.94 

$59.94 
$303.83 
$303.83 
$303.83 

$83.86 
$303.83 


$139.28 

$139.28 

$139.28 

$139.28 

$26.64 

$303.83 

$26.64 

$30.95 

$26.64 

$26.64 

$26.45 

$26.45 

$303.83 

$303.83 

$303.83 

$303.83 

$303.83 

$303.83 

$303.83 

$303.83 

S303.83 

$303.83 


$303.83 
$303.83 
$303.83 
$303.83 
$303.83 
$303.83 
$303.83 

"$482!28 
$482.28 
$303.83 
$48^28 
$303.83 
$303.83 
$303.83 


$303.83 
$303.83 
$26.64 
$51.52 
$181.39 
$181.39 
$181.39 


'  CPT  ccdea  and  deicripWoni  only  are 
2  CopyrigM  1994  American  Dental 


eqiyrighl  1997  Amartoan  lyledical  Aasodalian.  Al  RIgMs  Raaaived.  AppNcabie  FARSOFARS  Apply. 
Al  rigMs  reaarved. 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

Information— Continued 


CPTV 
HCPCS* 


54530 

54535 

54550 

54560 

54600 

54620 

54640 

54650 

54660 

54670 

54680 

54700 

54800 

54820 

54830 

54840 

54860 

54861 

54900 

54901 

55000 

55040 

55041 

55060 

55100 

55110 

55120 

55150 

55175 

55180 

55200 

55250 

55300 

55400 

55450 

55500 

55520 

55530 

55535 

55640 

55600 

55605 

55650 

55680 

55700 

55705 

55720 

55725 

55801 

55810 

55812 

55815 

55821 

55831 

55840 

55842 

55845 

55869 

55860 

55862 

55865 

55870 

55899 

55970 

56980 

56300 

56301 

56302 

56303 

56304 

56305 

56306 

56307 

56308 

56309 


HOPD 

Status 

indicator 


Description 


Removal  o(  testis , 

Extensive  testis  surgery  . 

Exploration  for  testis 

Exploration  for  testis 

Reduce  testis  torsion 

Suspension  of  testis 


Suspension  of  testis 

Orchiopexy  (Fowler-Stephens) 

Revision  of  testis 

Repair  testis  injury  

Relocation  of  testis(es) 

Drainage  of  scrotum  

Biopsy  of  epididymis 


Exploration  of  epididymis .. 
Remove  epididymis  lesion 
RerTX>ve  epididymis  lesion 

Removal  of  epididymis 

Renioval  of  epididymis 

Fusion  of  spermatic  ducts  . 
Fusion  of  spemiatic  ducts  . 

Drainage  of  hydrocele 

Removal  of  hydrocele 

Renwval  of  hydroceles 

Repair  of  hydrocele . 


Drainage  of  scrotum  abscess 

Explore  scrotum  

Removal  of  scrotum  lesion  

Renxwal  of  scrotum 

Revision  of  scrotum  , 

Revision  of  scrotum  , 

Incision  of  sperm  duct 

Removal  of  sperm  duct(s)  , 

Preparation.sperm  duct  x-ray  ..... 

Repair  of  sperm  duct 

Ligation  of  spenn  duct  , 

Removal  of  hydrocele , 

Renrvsval  of  sperm  cord  lesion  ..., 

Revise  spermatic  cord  veins 

Revise  spermatic  cord  veins 

Revise  hernia  &  sperm  veins 

Incise  sperm  duct  pouch 

Incise  sperm  duct  pouch 

Remove  sperm  duct  pouch 

Remove  sperm  pouch  lesion 

Biopsy  of  prostate 

Biopsy  of  prostate 

Drainage  of  prostate  abscess  .... 
Drainage  of  prostate  abscess  .... 

Removal  of  prostate 

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Removal  of  prostate 

Removal  of  prostate 

Extensive  prostate  surgery 

Extensive  prostate  surgery  

Extensive  prostate  surgery 

Percut/needle  insert,  pros 

Surgical  exposure,  prostate 

Extensive  prostate  surgery 

Extensive  prostate  surgery 

Electroejaculation 

Genital  surgery  procedure 

Sex  transformation,  M  to  F 

Sex  transformation,  F  to  M 

Laparoscopy;  diagnostic 

Laparoscopy;  tubal  cautery 

Laparoscopy;  tubal  block 

Laparoscopy;  excise  lesions 

Laparoscopy;  lysis  

Laparoscopy;  biopsy 

Laparoscopy;  aspiration 

Laparoscopy;  renrwve  adnexa  ... 

Laparoscopy;  hysterectomy 

Laparoscopy;  renx>ve  myoma  ... 


Proposed 
APC 


546 


546 

"546 
546 
546 


546 
546 
546 
546 
122 
546 
546 
546 
546 
546 
546 
546 
121 
466 
466 
546 
132 
546 
546 
546 
546 
546 
546 
546 
347 
546 
546 
546 
546 
546 
546 
546 


546 
547 
547 
523 
523 


523 


568 
530 


551 
551 
551 
■551 
551 
561 
551 
552 


552 


Relative 
weight 


17.15 


17.15 
17.15 
17.15 


17.15 
17.15 
17.15 
17.15 
-4.87 
17.15 
17.15 
17.15 
17.15 
17.15 
17.15 
17.15 

0.67 
21.43 
21.43 
17.15 

6.04 
17.15 
17.15 
17.15 
17.15 
17.15 
17.15 
17.15 

2.93 
17.15 
17.15 
17.15 
17.15 
17.15 
17.15 
17.15 


17.15 

4.39 

4.39 

16.87 

16.87 


16.87 


250 
2.52 


24.78 
24.78 
24.78 
24.78 
24.78 
24.78 
24.78 
37.72 


37.72 


Proposed 
payment 


S906.97 

ixiijii 


S906.97 
$906.97 
$906.97 


$906.97 
$906.97 
$906.97 
$906.97 

$257.6 
$906.97 
$906.97 
$906.97 
$906.97 
$906.97 
$906.97 
$906.97 

$35.26 

$1,133.23 

$1,133.23 

$906.97 

$319.3 
$906.97 
$906.97 
$906.97 
$906.97 
$906.97 
$906.97 
$906.97 
$154.75 
$906.97 
$906.97 
$906.97 
$906.97 
$906.97 
$906.97 
$906.97 


$906.97 
$232.13 
$232.13 
$892.28 
$892.28 


$892.28 


$132.23 
$133.21 


$1,310.51 
$1,310.51 
$1,310.51 
$1,310.51 
$1,310.51 
$1,310.51 
$1,310.51 
$1,995.15 


$1,995.15 


National 
unadjusted 
coinsurance 


$463.81 


$453.81 


$453.81 
$453.81 
$453.81 


$453.81 
$453.81 
$453.81 
$453.81 
$115.03 
$453.81 
$453.81 
$453.81 
$453.81 
$453.81 
$453.81 
$453.81 

$21.02 
$562.97 
$562.97 
$453.dl 
$134.24 
$453.81 
$453.81 
$453.81 
$453.81 
$453.81 
$453.61 
$453.81 

$62.15 
$453.81 
$453.81 
$453.81 
$453.81 
$453.81 
$453.81 
$453.81 


$453.81 

$125.2 

$125:2 

$447.03 

$447.03 


$447.03 


$49.49 
$54.69 


$711.67 
$711.67 
$711.67 
$711.67 
$711.67 
$711.67 
$711.67 
$1,053.16 


$1,053.16 


Minimum 
unadjusted 
coinsurance 


$181.39 

$18l"39 

$18i"39 
$181.39 
$181.39 

$181.39 
$181.39 
$181.39 
$181.39 

$51.52 
$181.39 
$181,39 
$181.39 
$181.39 
$181.39 
$181.39 
$181.39 
$7.05 
$226.65 
$226.65 
$181.39 

S63.86 
$181.39 
$181.39 
$181.39 
$181.38 
$181.39 
$181.39 
$181.39 

$30.95 
$181.39 
$181.39 
$181.39 
$181.39 
$181.39 
$181.39 
$181.39 


$181.39 

$46.43 

$46.43 

$178.46 

$178.46 


$178.46 


$26.45 
$26.64 


$262.1 
$262.1 
$262.1 
$262.1 
$262.1 
$262.1 
$262.1 
$399.03 

"S399!b3 


ADDENDUM  B.— PROPOSED  HOSPITAL  CXiTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

Information— Continued 


CPTV 
HCPCS* 

HOPD 

status 

indicator 

56310 

C 

56311 

T 

56312 

T 

56313 

T 

56314 

C 

56315 

C 

56316 

T 

56317 

T 

56318 

T 

56320 

T 

56322 

C 

56323 

C 

56324 

c 

56340 

c 

56341 

c 

56342 

c 

56343 

T 

56344 

T 

56345 

c 

56346 

T 

56347 

C 

56348 

c 

56349 

c 

56350 

T 

56351 

T 

56352 

T 

56353 

T 

56354 

T 

56355 

T 

56356 

T 

56362 

T 

56363 

T 

56399 

T 

56405 

T 

56420 

T 

56440 

T 

56441 

T  - 

56501 

T 

56515 

T 

56605 

T 

56606 

T 

56620 

T 

56625 

T 

56630 

c 

56631 

C 

56632 

c 

56633 

c 

56634 

c 

56637 

c 

56640 

c 

56700 

T 

56720 

T 

56740 

T 

56800 

T 

56805 

C 

56810 

T 

57000 

T 

57010 

T 

57020 

T 

57061 

T 

57065 

T 

57100 

T 

57105 

T 

57108 

C 

57110 

c 

57120 

c 

57130 

T 

57135 

T 

57150 

T 

57160 

T 

57170 

T 

57180 

T 

57200 

T 

57210 

T 

57220 

T 

Description 


Laparoscopic  enterolysis 

Laparoscopic  lymph  node  biop  ... 
Laparoscopic  lymphadenectomy 
Laparoscopic  lymphader>ectomy 

Lapan  drain  lymphocele  

Laparoscopic  appendectomy 

Laparoscopic  herrtia  repair 

Laparoscopic  hernia  repair 

Laparoscopic  orchiectomy 

Laparoscopy,  spermatic  veins  .... 

Laparoscopy,  vagus  nerves 

Laparoscopy,  vagus  nerves 

Laparoscopy,  cholecystoenter  ..„ 
Laparoscopic  cholecystectomy  ... 
Laparoscopic  chotecystectomy  ... 
Laparoscopic  chotecystectomy  ... 

Laparoscopic  salpingostomy 

Laparoscopic  limbrloplasty „ 

Laparoscopic  splenectomy 

Laparoscopic  gastrostomy 

Laparoscopic  jejunostomy  .... 

Laparo;  resect  intestine  

Laparoscopy;  fundoplasty 

H^eroscopy;  diagriostic 

Hysteroscopy;  biopsy . 

Hysleroscopy;  lysis  

Hysteroscopy;  resect  septum  .. 
Hysteroscopy;  remove  myoma 
Hysteroscopy;  remove  inipact  . 

Hysteroscopy;  abiaiion 

Laparoscopy  w/cholar>gio 

Laparoscopy  w/biopsy  

Laparoscopy  procedure 

I  &  D  o(  vulva/perineum 

Drainage  of  gland  abscess 

Surgery  for  vulva  lesion 

Lysis  of  lat>ial  lesion(s)  ...~.. 

Destruction,  vulva  lesion(s) 

Destruction,  vulva  lesion(s) 

Biopsy  of  vulva/perineum 

Biopsy  of  vulva/perineum  ^ 

Partial  removal  of  vulva  

Complete  removal  of  vulva 

Extensive  vulva  surgery .. 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery _.. 

Extensive  vulva  surgery „ 

Extensive  vulva  surgery „.... 

Extensive  vulva  surgery 

Partial  removal  of  hymen 

Incision  of  hymen 

Remove  vagina  gland  lesion  .„. 

Repair  of  vagina ._...„. 

Repair  clitoris  

Repair  of  perineum  . 

Exploration  of  vagina 

Drainage  of  pelvic  abscess 

Drainage  of  pelvic  fluid  

Destruction  vagina  lesion(s)  

Destruction  vagina  lesion(s)  

Biopsy  of  vagina  

Biopsy  of  vagina  

Partial  removal  of  vagina 

Removal  of  vagina 

Closure  of  vagina 

Remove  vagina  lesion  

Remove  vagina  lesion : 

Treat  vagina  infection  

Insertion  of  pessary/device 

Fitting  of  diaphragtrVbap 

Treat  vaginal  bleeding  

Repair  of  vagina „, 

Repair  vagina/perineum .. 

Revision  of  urethra , 


Proposed 
APC 


562 

37.72 

552 

37.72 

562 

37.72 

552 

37.72 

552 

37.72 

562 

37.72 

562 

37.72 

562 
862 

561 


562 
560 
550 
560 
560 
560 
550 
552 
552 
562 
561 
561 
562 
561 
152 
152 
161 
161 
563 
563 


Relative 


562 

562 
562 
562 

"sHa 

562 
562 
562 
561 
562 
561 
562 


562 
562 

561 
561 
561 
561 
562 
562 
563 


37.72 
37.72 


12.78 

16.89 

16.89 

16.89 

16.89 

16.89 

16.89 

37.72 

37.72 

12.76 

1.52 

152 

12.78 

152 

10.43 

10.43 

350 

350 

16.91 

16.91 


Proposed 

payment 

rate 


12.76 
12.76 
12.76 
1^76 

"l2.78 
12.76 
^^.76 
12.76 

152 
12.78 

152 
12.76 


12.76 

12.76 

1.52 

152 

152 

152 

12.76 

12.76 

16.91 


$1,995.15 
$1,995.15 
$1,995.15 


$1,995.15 
$1,995.15 
$1,995.15 
$1,995.15 


$1,995.15 
$1,996.15 

$l"3lb51 


$67454 

$893.26 

$893.26 

$893.26 

$893.26 

$893.26 

$883.26 

$1,995.15 

$1,995.15 

$674.84 

$80.32 

$80.32 

$674.84 

$80.32 

$661.43 

$551.43 

$386.12 

$185.12 

$884.24 

$884.24 


National 
unadjusted 
coinsurance 


$674.84 
$674.84 
$674.84 
$67454 


$674.84 
$674.84 
$674.84 
$674.84 

$80.32 
$674.84 

$80.32 
$674.84 


$674.84 

$674.84 

$8052 

$80.32 

$8052 

$80.32 

$674.84 

$674.84 

$894.24 


$1,053.16 
$1,053.16 
$1,053.16 


$1,053.16 
S1.053.16 
$1,053.16 
$1,053.16 


$1,053.16 
$1,063.16 

$71157 


$330.86 

$447.93 

$447.93 

$447.93 

$447.93 

$447.93 

$447.93 

$1,053.16 

$1,053.16 

$330.86 

S24.63 

$24.63 

$330.86 

$24.63 

$261.71 

$261.71 

$75.48 

$75.48 


Mmimufn 
unadjusted 
coinsurance 


$399.03 
$399.03 
$399.03 


$399.03 
$399.03 
$399.03 
$39953 


$399.03 

$399.03 

....™™„. 


$134.97 

$178.65 

$178.65 

$178.86 

$178.66 

$178.65 

$178.65 

$399.03 

$399.03 

$134.97 

$16.06 

$16.06 

$134.97 

$16.06 

$110.29 

$110.29 

$37.02 

$37.02 


$464.88 

$178.85 

$464.88 

$17855 

—• 



$330.86 

$134.97 

$330.86 

$134.97 

$330.86 

$134.97 

$33056 

$134.97 

$330.86 

$134.97 

$330.86 

$134.97 

$330.86 

$134.97 

$330.86 

$134.97 

$24.63 

$16.06 

$33056 

$134.97 

$24.63 

$16.06 

$33056 

$134.97 

$33056 

jjViiigif 

$33056 

$134.97 

$24.63 

$16.06 

$24.63 

$16.06 

S24.63 

$16.06 

$24.63 

$16.06 

$33056 

$134.97 

$330.86 

$134.97 

S464.88 

$178.85 

<  CPT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Association.  AH  Rights  Reserved.  Applicable  FARS/OFARS  Apply. 
'  Copyright  1994  American  Dental  Association.  AH  rights  reserved. 


<  CPT  codes  and  descriptions  only  are  copyrigM  1997  American  Medical  Associalion.  Al  RigMi  Rataived.  ApplicabI*  FARS/DFARS  Apply. 
'  Copyright  1994  American  Dental  Associalian.  Al  rights  reserved. 
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Addendum  B.- 


CPTV 
HCPCS » 


57230 
57240 
57250 
57260 
57265 
57268 
57270 
57280 
57282 
57284 
57288 
57289 
57291 
57292 
57300 
57305 
57307 
57308 
57310 
57311 
57320 
57330 
57335 
57400 
57410 
57415 
57452 
57454 
57460 
57500 
57505 
57510 
57511 
57513 
57520 
57522 
57530 
57531 
57540 
57545 
57550 
57555 
57556 
57700 
57720 
57800 
57820 
58100 
58120 
58140 
58145 
58150 
58152 
58180 
58200 
58210 
58240 
58260 
58262 
58263 
58267 
58270 
58275 
58280 
58285 
58300 
58301 
58321 
56322 
58323 
58340 
58345 
58350 
58400 
58410 


HOPO 

Status 

indicator 


Description 


Repair  of  urethral  lesion  

Repair  bladder  &  vagina 

Repair  rectum  &  vagina 

Repair  of  vagina 

Extensive  repair  of  vagina 

Repair  of  bowel  bulge 

Repair  of  bowel  pooch 

Suspension  of  vagina 

Repair  of  vaginal  prolapse 

Repair  paravaginal  defect 

Repair  bladder  defect  

Repair  bladder  &  vagina 

Constnx;tlon  of  vagina 

Constnx^t  vagina  with  graft 

Repair  rectum-vagina  fistula  ... 
Repair  rectum-vagina  fistula  ... 

Fistula  repair  &  colostomy 

Fistula  repair,  franspenne 

Repair  urethrovaginal  lesion  ... 
Repair  urethrovaginal  lesion  ... 
Repair  bladder-vagina  lesion  .. 
Repair  bladder-vagina  lesion  .. 

Repair  vagina 

Dilation  of  vagina  

Pelvic  examination 

Removal  vaginal  foreign  body 

Examination  of  vagina  

Vagina  examination  &  biopsy  . 

Cervix  excision 

Biopsy  of  cervix 

Endocervical  curettage  

Ciautehzation  of  cervix  

Cryocautery  of  cervix 

Laser  surgery  of  cervix  

Conization  of  cervix  

Conization  of  cervix  

Removal  of  cervix  

Renxival  of  cervix,  radical  

RenfKJval  of  residual  cervw  

ReoMTve  cervix,  repair  pelvis  .. 

Renxjval  of  residual  cervix  

Remove  cervix,  repair  vagina  . 
Remove  cervix,  repair  bowel  .. 

Revision  of  cen/ix 

Revision  of  cervix 

Dilation  of  cervical  canal 

D&c  of  residual  cervix 

Biopsy  of  uterus  lining  

Dilation  and  curenage  (O&C) .. 
Removal  of  uterus  lesion 


Removal  of  utenjs  lesion .t.. 

Total  hysterectomy ™. 

Total  hysterectomy . . 

Partial  hysterectomy  _ 

Extensive  hysterectomy 

Extensive  hysterectomy 

Removal  of  pelvis  contents 

Vaginal  hysterectomy 

Vaginal  hysterectomy 

Vaginal  hysterectomy '. . 

Hysterectomy  &  vagina  repair  

Hysterectomy  &  vagina  repair  _ 

Hysterectomy,  revise  vagina 

Hysterectomy,  revise  vagina 

Extensive  hysterectomy  ._ 

Insert  Intrautenne  device  .-. 

Remove  intrautenne  device 

Artificial  insemination 

Artificial  insemination 

Sperm  washing  

Catheter  for  hysterography 

Reopen  fallopian  tube ; . 

Reopen  fallopian  tube 

Suspension  of  uterus „ 

Suspension  of  uterus 


Proposed 
APC 


562 
563 
563 
563 
563 
563 


563 
563 
563 
563 


563 


562 
562 
562 
561 
561 
562 
561 
561 
561 
561 
561 
563 
563 
563 


563 
563 
563 
562 
562 
561 
567 
561 
567 


563 


561 
568 
568 
568 
347 
562 
562 


Relative 
weight 


12.76 
16.91 
16.91 
16.91 
16.91 
16.91 


16.91 
16.91 
16.91 
16.91 


16.91 


12.76 

12.76 

12.76 

1.52 

1.52 

12.76 

1.52 

1.52 

1.52 

1.52 

1.52 

16.91 

16.91 

16.91 


16.91 
16.91 
16.91 
12.76 
12.76 

1.52 
13.61 

1.52 
13.61 


16.91 


1.52 
2.50 
2.50 
2.50 
2.93 
12.76 
12.76 


Proposed 

payment 

rate 


$674.84 
S8d4.24 
$894.24 
$894.24 
$894.24 
$894.24 


$894.24 
$894.24 
$894.24 
$894.24 

$894!24 


$674.84 

$674.84 

$674.84 

$80.32 

$80.32 

$674.84 

$80.32 

$80.32 

$80.32 

$80.32 

$80.32 

S894.24 

$894.24 

$894.24 


S894.24 

$894.24 

$894.24 

$674.84 

$674.84 

$80.32 

$719.9 

$80.32 

$719.9 

'$894!24 


$80.32 
$132.23 
$132.23 
$132.23 
$154.75 
$674.84 
$674.84 


National 
unadjusted 
coinsurance 


$330.86 
$464.88 
$464.88 
$464.88 
$464.88 
$464.88 


$464.88 
$464.88 
$464.88 
$464.88 

$464!88 


$330.86 

$330.86 

$330.86 

$24.63 

$24.63 

$330.86 

$24.63 

$24.63 

$24.63 

$24.63 

$24.63 

$464.88 

$464.88 

$464.88 


$464.88 
$464.88 
$464.88 
$330.86 
$330.86 

$24.63 
$364.09 

$24.63 
$364.09 

"$464!88 


$24.63 
$49.49 
$49.49 
$49.49 
$62.15 
$330.86 
S330.86 


Minimum 
unadjusted 
coinsurance 


$134.97 
$178.85 
$178.85 
$178.85 
$178.85 
$178.85 


$178.85 
$178.85 
$178.85 
$178.85 

$178!86 


$134.97 

$134.97 

$134.97 

$16.06 

$16.06 

$134.97 

$16.06 

$16.06 

$16.06 

$16.06 

$16.06 

$178.85 

$178.85 

$178.85 


$178.85 
$178.85 
$178.85 
$134.97 
$134.97 

$16.06 
$143.98 

$16.06 
$143.98 

$178!85 


$16.06 
S26.45 
$26.45 
$26.45 
$30.95 
$134.97 
$134.97 
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CPTV 

kir«DPC2 

HOPO 
status 

indicator 

58520 

C 

5854q 

C 

58600 

C 

58605 

C 

58611 

C  . 

58615 

C 

58700 

C 

58720 

C 

58740 

C 

58750 

C 

58752 

C 

58760 

C 

58770 

0 

58800 

T 

58805 

c 

58820 

T 

58822 

C 

58823 

c 

58625 

c 

58900 

c 

58920 

c 

58925 

c 

58940 

c 

58943 

c 

58950 

c 

58951 

c 

58952 

c 

58960 

c 

58970 

T 

58974 

T 

58976 

T 

58999 

T 

59000 

T 

59012 

T 

59015 

T 

59020 

T 

59025 

T 

59030 

T 

59050 

T 

59051 

N 

59100 

c 

59120 

c 

59121 

c 

59130 

c 

59135 

c 

59136 

c 

59140 

c 

59150 

c 

59151 

c 

59160 

T 

59200 

T  ■ 

59300 

T 

59320 

T 

59325 

C 

59350 

C 

59400 

e 

59409 

T 

59410 

E 

59412 

T 

59414 

T 

59425 

E 

59426 

E 

59430 

E 

59510 

E 

59514 

C 

59515 

E 

59525 

C 

59610 

E 

59612 

T 

59614 

E 

59618 

E 

59620 

C 

59622 

E 

59812 

T 

59820 

T 

Description 


Repair  of  ruptured  uterus 

Revision  of  uterus _ 

Division  of  fallopian  tube 

Division  of  fallopian  tube -... 

Ligate  oviduct(s) — 

Occlude  fallopian  tut>e(s) 

Removal  of  fallopian  tut)e  .... 

Removal  of  ovary/tube(s) 

Revise  fallopian  tube<s) 

Repair  oviduct 

Revise  ovarian  tube<s) 

Remove  tut>al  obstruction 

Create  new  tubal  opening 

Drainage  of  ovarian  cyst(s) 

Drainage  of  ovarian  cyst(s) 

Open  drain  ovary  at>scess 

Percut  drain  ovary  abscess 

Percut  drain  pelvic  at>scess 

Transposition,  ovary(s)  

Biopsy  of  ovary(s) _. 

Partial  removal  of  ovary(s) 

Removal  of  ovarian  cyst(s) 

Removal  of  ovary(s) 

Renwval  of  ovary(s) 

Resect  ovarian  nulignancy 

Resect  ovarian  ntalignartcy 

Resect  ovarian  malignancy 

Exploration  of  abdomen 

Retrieval  of  oocyte . 

Transfer  of  embryo 
Transfer  of  embryo 


GerMal  surgery  procedure 

Amniocentesis 

Fetal  cord  puncture,  prenatal . 

Chorion  biopsy 

Fetal  contract  stress  test  — 

Fetal  non-stress  test 

Fetal  scalp  blood  sample 

Fetal  monitor  w/report „., 

Fetal  monltorrtnterpret  only  .... 

Remove  uterus  lesion 

Treat  ectopic  pregnancy  ....... 

Treat  ectopic  pregnancy ., 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy  ........ 

Treat  ectopic  pregnancy  

Treat  ectopic  pregnancy  . — 

D4C  after  delivery 

Insert  cervical  dilator 

Episiotomy  or  vaginal  repair  . 

Revision  of  cervix 

Reviston  of  cen/ix 

Repair  of  uterus 

Obstetrical  care , 

Obstetrical  care 

Obstetrical  care '. — 

Antepartum  manipulation 

Deliver  placenta ». 

Antepartum  care  only 

Antepartum  care  only _. 

Care  after  delivery  .._ 

Cesarean  delivery 

Cesarean  delivery  only 

Cesarean  delivery 


Remove  uterus  after  cesarean 

Vbac  delivery  

Vbac  delivery  only 

Vbac  care  after  delivery 

Attempted  vbac  delivery  

Attempted  vtiac  delivery  only  ... 

Attempted  vbac  after  care  

Treatment  of  miscamage 

Care  of  miscarriage — 


Proposed 
APC 


563 

5» 


562 
568 
568 

161 
578 
578 
578 
578 
578 
578 
578 


567 
561 
562 
562 


580 


580 
580 


580 


587 
587 


Relative 


16.91 
"iMI 


12.78 
2.50 
2.50 
3.50 
1.26 
1.26 
1.26 
1.26 
1.26 
1.26 
1.26 


13.61 

152 

12.76 

12.76 


13.26 
13.26 


Proposed 

payment 

rate 


S674.84 

$132.23 

$132.23 

$185.12 

S66.60 

$66.60 

$66.60 

$66.60 

S66.60 

$66.60 

S66.60 


$719.90 

$80.32 

$674.84 

$674.84 


„^ 

$242790 

4JSd 
4.59 

C42.90 
S242.90 



. — ... 



4.59 

$242.90 

$701.29 
$701.29 


National 
unadjusted 
coinsurance 






S464.88 

$178.85 

S464.88 

$178.85 





$330.86 
S49.49 
$49.49 
$75.48 
$33.90 
$33.90 
$33.90 
$33.90 
S33.90 
$33.90 
$33.90 


$364.09 

$24.63 

$330.86 

$330.86 


SI  46.45 


S146.45 
S146.45 


$146.45 


$347.14 
$347.14 


Minimum 
unadjusted 
coinsurance 


$134.97 
$26.45 
$26.45 
$37.02 
$13.32 
$13.32 
$13.32 
$13.32 
$13.32 
$13.32 
$13.32 


$143.98 

$16.06 

$134.97 

$134.97 


$48.58 

$48!58 
$48.58 


$48.58 


$140.26 
$140.26 


'  CPT  codes  and  descriptions  only  are  copyrigrit  1997  Amencan  Medical  Association.  All  Rigirts  Resaived.  Applicable  FARS/DFARS  Apply. 
'  Copyright  1 994  Amencan  Dental  Association.  All  rights  reserved. 


<  CPT  codes  and  descriptions  only  ve  copyrigM  1997  American  Medical  Associalion.  All  Rights  Resened.  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association.  Al  rights  reserved. 
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CPTV 
HCPCS2 

HOPD 

Status 

indicator 

59821 

T 

59830 

C 

59840 

T 

59841 

T 

59850 

C 

59851 

C 

59852 

c 

59855 

c 

59856 

c 

59867 

c 

59866 

c 

59870 

T 

59871 

T 

09099 

T 

60000 

T 

60001 

T 

60100 

T 

60200 

T 

60210 

T 

60212 

C 

60220 

T 

60225 

T 

60240 

T 

60252 

C 

60254 

C 

60260 

c 

60270 

c 

60271 

c 

60280 

T 

60281 

T 

60500 

c 

60502 

c 

60505 

c 

60512 

c 

60520 

c 

60521 

c 

60522 

c 

60540 

c 

60545 

c 

60600 

c 

60605 

c 

60699 

T 

61000 

T 

61001 

T 

61020 

T 

61026 

T 

61050 

T 

61055 

T 

61070 

T 

61105 

C 

61106 

c 

61107 

c 

61108 

c 

61120 

c 

61130 

c 

61140 

c 

61150 

c 

61151 

c 

61154 

c 

61156 

c 

61210 

c 

61215 

T 

61250 

c 

61253 

c 

61304 

c 

61305 

c 

61312 

c 

~  61313 

c 

61314 

c 

61315 

c 

61320 

c 

61321 

c 

61330 

c 

61332 

c 

61333 

c 

Description   • 


Treatment  of  miscarriage 

Treat  uterus  infection 

Atwrtion 

Atxxtion 

Atxjftion 

Atjoftlon 

Abortion 

AtxMion 

Alxjrtlon 

Abortion 

Abortion 

Evacuate  mole  of  uterus 

Remove  cerclage  suture 

Maternity  care  procedure 

Drain  thyroid/tongue  cyst 

Aspirate/inject  thyroid  cyst 

Biopsy  of  thyroid  

Renwve  thyroid  lesion  

Partial  excision  thyroid 

Partial  thyroid  excision 

Partial  renx)val  of  thyroid 

Partial  removal  of  thyroid 

Removal  of  thyroid 

Removal  of  thyroid 

Extensive  thyroid  surgery  

Repeat  thyroid  surgery  

Removal  of  thyroid 

Removal  of  thyroid 

Remove  thyroid  duct  lesion  ... 
Remove  thyroid  duct  lesion  ... 
Explore  parathyroid  glands  .... 

Re-explore  parathyroids 

Explore  parathyroid  glands  .... 
Autotransplant,  parathyroid  .... 

Removal  of  thymus  gland 

Removal  thymus  gland  

Removal  of  thymus  gland 

Explore  adrenal  gland 

Explore  adrenal  gland 

Remove  carotid  body  lesion  .. 
RenrK>ve  carotid  body  lesion  .. 
Endocrine  surgery  procedure 
Remove  cranial  cavity  fluid  .... 
Remove  cranial  cavity  fluid  .... 

Remove  brain  cavity  fluid  

Injection  into  brain  canal 

Renwve  brain  canal  fluid 

Injection  into  brain  canal 

Brain  canal  shunt  procedure  .. 

Drill  skull  for  examination 

Drill  skull  for  exam/surgery  .... 

Drill  skull  for  implantation 

Drill  skull  for  drainage 

Pierce  skull  tor  examination  ... 

Pierce  skull,  exam/surgery 

Pierce  skull  for  biopsy 

Pierce  skull  for  drainage 

Pierce  skull  for  drainage 

Pierce  skull,  remove  ctot 

Pierce  skull  for  drainage 

Pierce  skull;  implant  device  ... 

Insert  brain-fluid  device 

Pierce  skull  &  exptore 

Pierce  skull  &  exislore 

Open  skull  for  exploration 

Open  skull  lor  expioratk>n 

Open  skull  for  drainage  ...; 

Open  skull  for  drainage  

Open  skull  for  drainage  

Open  skull  lor  drainage  

Open  skull  for  drainage  

Open  skull  for  drainage  

Decompress  eye  socket  

Explore/biopsy  eye  socket 

Explore  ort>it;  remove  lesion  .. 


Proposed 
A>C 


587 

13.26 

586 
586 

12.50 
12.50 

587 
562 
578 
312 
121 
122 
397 
397 


397 
397 
397 


397 
397 


121 
602 
602 
602 
602 
602 
602 
602 


618 


Relative 
weight 


13.26 

12.76 

1.26 

7.26 

0.67 

4.87 

18.37 

18.37 


18.37 
18.37 
18.37 


18.37 
18.37 


0.67 
3.33 
3.33 
3.33 
3.33 
3.33 
3.33 
3.33 


25.56 


Proposed 

payment 

rate 


$701.29 

$66l"l3 
$661.13 


$701.29 
$674.84 

$66.60 
$383.95 

$35.26 
$257.60 
$971.62 
$971.62 

$97l"62 
$971.62 
$971.62 


$971.62 
$971.62 


$35.26 
$176.30 
$176.30 
$176.30 
$176.30 
$176.30 
$176.30 
$176.30 


$1,351.64 


National 
unadjusted 
coinsurance 


'  CPT  codes  and  descriptions  orly  ve  copyright  1997  American  Medical  Assodalktn.  All  Rights  Reserved.  AppllcaMe  FARS/DFARS  Apply. 
'  CopyrigM  1994  American  Dental  Association.  Al  rights  reserved. 


$347.14 

$43l"89 
$431.89 


$347.14 
$330.86 

$33.90 
$178.31 

$21.02 
$115.03 
$496.97 
$496.97 

$496!97 
$496.97 
$496.97 


$496.97 
$496.97 


$21.02 
$87.69 
$87.69 
$87.69 
$87.69 
$87.69 
$87.69 
$87.69 


$780.60 


Minimum 
unadjusted 
coinsurance 


$140.26 

"$132!23 
$132.23 


$140.26 

$134.97 

$13.32 

$76.79 

$7.05 

$51.52 

$194.32 

$194.32 

$194!32 
$194.32 
$194.32 


$194.32 
$194.32 


$7.05 
$35.26 
$35.26 
$35.26 
$35.26 
$35.26 
S35.26 
$35.26 


$270.33 
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CPTV 
HCPCS* 


61334 

C 

61340 

C 

61343 

c 

61345 

c 

61440 

c 

61450 

c 

61458 

c 

61460 

c 

61470 

c 

61480 

c 

61490 

c 

61500 

c 

61501 

c 

61510 

c 

61512 

c 

61514 

c 

61516 

c 

61518 

c 

61519 

c 

61520 

c 

61521 

c 

61522 

c 

61524 

c 

61526 

c 

61530 

c 

61531 

c 

61533 

c 

61534 

c 

61535 

c 

61536 

c 

61538 

c 

61539 

c 

61541 

c 

61542 

c 

61543 

c 

61544 

c 

61545 

c 

61546 

c 

61548 

c 

61550 

c 

61552 

c 

61556 

c 

61567 

c 

61568 

c 

61559 

c 

61563 

c 

61564 

c 

61570 

c 

61571 

c 

61575 

c 

61576 

c 

61580 

c 

61581 

c 

61582 

c 

61583 

c 

61584 

c 

61585 

c 

61586 

c 

61590 

c 

61591 

c 

61592 

c 

61595 

c 

61596 

c 

61597 

c 

61598 

c 

61600 

c 

61601 

c 

61605 

c 

61606 

c 

61807 

c 

61608 

c 

61609 

c 

61610 

c 

61611 

C   1 

61612 

c 

<CPT  codes  and 

^^  'Copyr 

aM1994 

HOPD 

status 

indicator 


Description 


Explore  orbit;  remove  object 

Relieve  crar)ial  pressure ».. 

Incise  skull,  pressure  relief 

Relieve  cranial  pressure 

Incise  skull  for  surgery 

Incise  skull  for  surgery 

Incise  skuH  for  brain  wound 

Incise  skull  for  surgery 

Incise  skull  for  surgery 

Incise  skull  for  surgery 

Incise  skull  for  surgery ■ 

Removal  of  skull  lesion ^.. 

Remove  infected  skuH  bone 

Removal  of  brain  lesion .. 

Remove  brain  lining  lesion  

Removal  of  brain  abscess 

Removal  of  t>rain  lesion 

Removal  of  brain  lesion 

Remove  brain  lining  lesion  

Removal  of  brain  leskxi _.. 

Removal  of  brain  leskxi 

RenrK>val  of  brain  abscess 

Removal  of  brain  lesion 

Removal  of  brain  lesion 

Removal  of  brain  lesion .. — 

Imptant  brain  electrodes 

Impiant  brain  electrodes  

Removal  of  brain  lesion 

Remove  brain  electrodes 

Removal  of  brain  leston 

Removal  of  brain  tissue  .. 

Renwval  of  brain  tissue  . 

Inciskxi  of  brain  tissue . 

Removal  of  brain  tissue 

Removal  of  brain  tissue 

Renrx>ve  and  treat  brain  lesna 

Excision  of  brain  tumor 

Removal  of  pituitary  gland 

Removal  of  pituitary  gland 

Release  of  skull  seams ». 

Release  of  skull  seams  .~. 

Incise  skull/sutures 

Incise  skull/sutures 

Excision  of  skul/sutures  

Excision  of  skuWsutures 

Excision  of  sfcul  tumor 

Excision  of  skuR  tunrrar _ 

Remove  brain  foreign  body  

Incise  skull  for  brain  wound 

Skull  bas^brainstem  surgery 

Skull  base^t>rainstem  surgery  

Crankjfacial  approach,  skull 

Craniofacial  approach,  skull «.. 

Crank>facial  apjxoach,  skull 

Crank>facial  approach,  skull 

Ottoitocranial  approach/skull  

Orbitocranial  approach/skull  

Resect  nasopharynx,  skull — 

Infratemporal  approactVskuH 

Infratemporal  approacfVskuN 

OiMocranial  approach/skull  

Transtemporal  approach/skull 

Transcochlear  approach/siojll 

Transcondylar  appnsach/skuH 

Transpetrosal  approactVskult 

Resect/excise  cranial  lesion  — .... 

Resect/excise  cranial  lesion  

Resect/excise  cranial  lesion 

Resect/excise  cranial  lesion  

Resect/exdse  cranial  leskxi  ... — 

Resect/excise  cranial  lesk>n  

Transect,  artery,  sinus 

Tfiinsect,  artery,  sinus  . — — 

Transect,  artery,  sinus 

Transect,  artery,  sinus 


Proposed 
APC 


ReMiwe 
weight 


Proposed 

paymenl 

rate 


National 
unac^usted 
coinsurarK» 


MintfTHim 
unadjusted 
coinsurance 


only  are  copyrigM  1997  American  Medical 
Denial  AssocMion.  Al  rigMs  rasecved. 


Assodalign.  Al  RigMs  Reawved.  ApplieiUe  FAflSOFARS  Apply. 
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CPTV 
HCPCS* 


HOPD 

status 

indicator 


Description 


Proposed 

Apc 


Relative 


Proposed 

payment 

rate 


Nationai 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


61613 
61615 
61616 
61618 
61619 
61624 
61626 
61680 
61682 
61684 
61686 
61690 
61692 
61700 
61702 
61703 
61705 
61708 
81710 
61711 
61712 
61720 
61735 
61750 
61751 
61760 
61770 
61790 
61791 
61793 
61795 
61860 
61855 
61860 
61865 
61870 
61875 
61880 
61885 
61888 
62000 
62005 
62010 
62100 
62115 
62116 
62117 
62120 
62121 
62140 
62141 
62142 
62143 
62145 
62146 
62147 
62160 
62190 
62192 
62194 
62200 
62201 
62220 
62223 
62225 
62230 
62256 
62258 
62268 
62269 
62270 
62272 
62273 
62274 
62275 


Remove  aneurysm,  sinus 

Resect/excise  lesion,  skull 

Resect/excise  lesion,  skuV 

Repair  dura  

Repair  dura  „ 

Occlusion/embolizatlon  catt)  .... 
Occlusion/embofization  catfi  .... 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Inner  sKull  vessel  surgery 

Inner  skull  vessel  surgery 

Clannp  neck  artery 

Revise  circulation  to  head  

Revise  circulation  to  head  

Revise  circulation  to  head  

Fusion  of  skull  arteries 

Skull  or  spine  microsurgery 

Inctse  skull/brain  surgery „. 

Incise  skull/brain  surgery  

Incise  skull;  brain  bk)psy 

Brain  biopsy  with  cat  scan 

Impiant  brain  electrodes  

Incise  skull  for  treatment 

Treat  tngeminal  nerve ™ 

Treat  trigeminal  tract 

Focus  radiation  beam  

Brain  surgery  using  computer  .. 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  „.. 

Implant  neunjelectrodes  „. 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Revise/remove  neuroelectrode 

Implant  neuroreceiver  

Revise/remove  neuroreceiver .. 

Repair  of  skull  fracture 

Repair  of  skull  fracture 

Treatment  of  head  injury 

Repair  brain  fluid  leakage 

Reduction  of  skull  defect  

Reduction  of  skull  defect  

Reduction  of  skull  defect  

Repair  skull  cavity  lesion  

Incise  skull  repair 

Repair  of  skull  defect 

Repair  of  skull  delect 

Remove  skull  plate/flap 

Replace  skull  plate/flap 

Repair  of  skull  and  brain 

Repair  of  skull  with  graft 

Repair  of  skull  with  graft , 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt , 

Replace/inigate  catheter , 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt 

Replace/imgate  catheter , 

Replace/revise  brain  shunt , 

Renrxjve  brain  cavity  shunt 

Replace  brain  cavity  shunt  , 

Drain  spinal  cord  cyst  , 

Needle  biopsy  spinal  cord 

Spinal  flukl  tap,  diagnostic 

Drain  spiniil  flukl  , 

Treat  lumbar  spine  leskxi  

Inject  spinal  anesthetic  

Inject  spinal  anesthetc  , 


631 
757 


12.98 


2.20 


618 


25.56 


602 


3.33 


602 
617- 


602 
122 
600 
600 
602 
602 
602 


3J3 
11.56 


3.33 
4.87 
2.63 
2.63 
3.33 
3.33 
3.33 


$686.60 

iiVeiss 


$1,351.64 


$176.30 


$176.30 
$611.18 


$176.30 
$257.60 
$139.08 
$139.08 
$176.30 
$176.30 
$176.30 




1    1       1       1    j 

1 1  i  M 

$333.80 

J™;™ 

$62.43 

$23.31 

................... 

..•«..»»■.■•••«•• 



$780.60 

$270.33 

. 









„.. 

$87.69 

$35.26 

™„..™_...„™ 



$87.69 
$287.70 

$35.26 
$122.24 

$87.69 
$115.03 
$61.47 
$61.47 
$87.69 
$87.69 
$87.69 

$3,«>.26 

$27.82 
$27.82 
$35.26 
$35.26 
$35.26 

<  CPT  codes  and  descriptions  on»y  are  copyright  1997  American  Medical  Assodatkm.  All  RigMs  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Associalxin.  AH  rights  reserved. 
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CPTV 
HCPCS* 

HOPD 

Status 

indicator 

62276 

T 

62277 

T 

62278 

T 

62279 

T 

62280 

T 

62281 

T 

62282 

T 

62284 

T 

62287 

T 

62288 

T 

62289 

T 

62290 

T 

62291 

T 

62292 

T 

62294 

T 

62298 

T 

62350 

T 

62351 

C 

62355 

T 

62360 

T 

62361 

T 

62362 

T 

62365 

T 

62367 

X 

62368 

X 

63001 

C 

63003 

c 

63005 

c 

63011 

c 

63012 

c 

63015 

c 

63016 

c 

63017 

c 

63020 

c 

63030 

c 

63035 

c 

63040 

c 

63042 

c 

63045 

c 

63046 

c 

63047 

c 

63048 

c 

63056 

c 

63056 

c 

63057 

c 

63064 

c 

63066 

c 

63075 

c 

63076 

c 

63077 

c 

63078 

c 

63081 

c 

63062 

c 

63066 

c 

63066 

c 

63067 

c 

63088 

c 

63060 

c 

63091 

c 

63170 

c 

63172 

c 

63173 

c 

63180 

c 

63182 

c 

63185 

c 

63190 

c 

63191 

c 

63194 

c 

63195 

c 

63196 

c 

63197 

c 

63198 

c 

63199 

c 

63200 

c 

63250 

c 

Description 


Proposed 
APC 


602 
602 
602 
602 
602 
602 
602 
347 
631 
602 
602 
347 
347 
602 
602 
602 
617 


617 
618 
618 
618 
617 
966 
966 


RaMve 

weiJBM 


3.33 
333 
3.33 
3.33 
3.33 
3.33 
3.33 
2.93 

12.98 
3J}3 
3.33 
2.93 
2.93 
3.33 
3.33 
3J3 

t1.S6 

Ti!56 

25.56 
25.56 
25.56 
11.56 
0.39 
0.39 


Inject  spinal  anesthetic  » 

Inject  spinal  anesthetic  

Inject  spinal  anesttietic 

Inject  spinal  anesthetk:  -. 

Treat  spinal  cord  lesion .„ 

Treat  spinal  cord  lesnn 

TiBat  spinal  canal  lesion 

Injectkxi  for  myetogram  — 

Percutaneous  diskectomy 

Injectkxi  into  spinal  canal  

Iniectkxi  into  spinal  canal  ..... 

Inject  for  spine  disk  x-ray 

Inject  lor  spine  disk  x-ray 

Injection  into  disk  leskxi . — ,. 

Injectkxi  into  spinal  artery 

Injectkxi  into  spinal  canal  

Implant  spinal  cattieter 

Implant  spinal  cattieter — 

Remove  spinal  canal  catheter ..... 

Insert  spine  infuson  device 

Implant  spine  infuskxi  pump 

Implant  spine  infuskxi  pump 

Remove  spine  infuskxi  device 

Analyze  spine  Infuskxi  pump  — 
Analyze  spine  infuskxi  pump  — 

Removal  of  spinal  lamina  ». 

Removal  of  spinal  lamina  — 

Removal  of  spinal  lamina 

Removal  of  spinal  lamina 

Removal  of  spinal  lamina 

Removal  of  spinal  lamina 

Removal  of  spinal  lamina 

Removal  of  spinal  lamina 

Neck  spine  disk  surgery  

Low  back  disk  surgery — 

Added  spinal  disk  surgery 

Neck  spine  disk  surgery  

Low  back  disk  surgery . — 

Removal  of  spinal  lamina  «. 

Removal  of  spinal  lamina  

Removal  of  spinaU  lamina  — 

Renx>val  of  spinal  lamina  » 

Decompress  spinal  cord 

Decompress  spinal  cord 

Decompress  spinal  cord 

Decompress  spinal  cord 

Decomfxess  spinal  cord ... 

t4eck  spine  disk  surgery  .. 

Neck  spine  disk  surgery  

Spine  disk  surgery,  thorax 

Spine  disk  surgery,  thorax - 

Removal  of  vertebral  body — 

Removal  of  vertebral  body :.._ 

Removal  of  vertebral  body — 

Removal  of  vertebral  body ~ 

Removal  at  vertebral  body 

Removal  of  vertebral  body -„ 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Incisa  spinal  oord  tract(s) 

Drainage  of  spinal  cyst — 

Drainage  of  spinal  cyst 

Revise  spinal  cord  ligaments  — 
Revise  spinal  cord  ligaments  . — 
Incise  spiinal  column/nenres . — .. 

Inciae  spinal  column/nen«s 

Incise  spinal  coiumn/nenres 

Incise  spinal  column  &  cord 

Incise  spinal  column  &  cord 

Inctse  spinal  column  &  cord 

Incise  spinal  column  &  cord 

Incise  spinal  column  &  cord 

Incise  spinal  cokimn  &  cord „ 

Release  of  spinal  cord — 

Revise  spinal  cord  vessels ~. 

'  CPT  codM  wid  descr^HkXM  only  »e  MpyrigM  1997  American  Medtoal  AnocMkxi.  Al  f«gMi  Reeerawl.  Applictfe  FARSA)FARS  Ap^ 
'CopyrigM  1994  American  Dental  / 


Proposed 

payment 

rate 


$176  JO 
176.30 
$176.30 
$176.30 
$176  JO 
$176J0 
$17630 
$154.75 
$686.60 
$176.30 
$17630 
$154.75 
$154.75 
$17630 
$17630 
$17830 
$611.18 


$611.18 

$1,351.64 

$1,351.64 

$1,361.64 

$611.18 

$20.57 

$20.57 


Natkxial 
unadjusted 
coinsurance 


$87.69 
$87.69 
$87.69 
$87.69 
$87.69 
$87.69 
$87.69 
$82.15 

$333.80 
$87.69 
$87.69 
$62.15 
$62.15 
$87.69 
S87.69 
$87.69 

$287.70 


$287.70 
$780.60 
$780.60 
$780.60 
$287.70 
$12.43 
$1^43 


Minimum 
unadjusted 
coinsurance 


$35.26 
$35.26 
$35.26 
$35.26 
$35.26 
$35.26 
$35.26 
$30.95 

$13732 
$35.26 
$35.26 
$30.95 
$30.95 
$35.26 
$35.26 
$35.26 

$122.24 


$122.24 

$270.33 
$270.33 
$270.33 
$122.24 
$4.11 
$4.11 
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CPTV 
HCPCS* 


HOPD 

Status 

indicator 


Description 


Proposed 
APC 


Relative 
weigm 


Proposed 

payment 

rate 


National 
ufiadiusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


63251 
632S2 
63265 
63266 
63267 
63268 
63270 
63271 
63272 
63273 
63275 
63276 
63277 
63278 
63280 
63281 
63282 
63283 
63285 
63286 
63287 
63290 
63300 
63301 
63302 
63303 
63304 
63305 
63306 
63307 
63308 
63600 
63610 
63615 
63650 
63655 
63660 
63685 
63688 
63690 
63691 
63700 
63702 
63704 
63706 
63707 
63709 
63710 
63740 
63741 
63744 
63746 
64400 
64402 
64405 
64408 
64410 
64412 
64413 
64415 
64417 
64418 
64420 
64421 
64425 
64430 
64435 
64440 
64441 
64442 
64443 
64445 
64450 
64505 
64508 


Revise  spinal  cord  vessels 

Revise  spinal  cord  vessels 

Excise  intraspinal  lesion  „ 

Excise  intraspinal  lesion 

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Excise  intraspinal  lesion  

Excise  Intraspinal  lesion  

Excise  Intraspinal  lesion  

Excise  Intraspinal  lesion  

Biopsy/excise  spinal  tumor  — 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/exase  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tunwr 

Biopsy/excise  spinal  tumor 

Removal  ol  vertebral  txxJy 

Removal  o(  vertebral  body 

Removal  o(  vertebral  body 

Removal  of  vertebral  body 

Removal  o<  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

RenK>val  of  vertebral  body 

Remove  spinal  cord  lesion  

Stimulation  of  spinal  cord  

Remove  lesion  of  spinal  cord  .. 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Revise/remove  neuroelectrode 

Implant  neuroreceiver  

Revise/remove  neuroreceiver  .. 

Analysis  of  rteuroreceiver  

Analysis  of  neuroreceiver 

Repair  of  spinal  herniation 

Repair  of  spinal  herniation 

Repair  of  spinal  herniation 

Repair  of  spinal  herniation 

Repair  spinal  fluid  leakage  

Repair  spinal  fluid  leakage  

Graft  repair  of  spine  defect 

Install  spinal  shunt  

Install  spinal  shunt  ,..„.... 

Revision  of  spinal  shunt „.. 

Removal  of  spinal  shunt 


631 
631 
631 
616 


617 
618 
617 

966 


Injection 
lnjectk>n 
Injection 
Injectkxi 


for  nerve  block  . 
lor  nerve  bkx;k . 
for  nerve  block . 
lor  nerve  block . 


Injectk)n  for  nerve  bkxk . 


Injection 
Injectkx) 
Injection 
Injection 
Injection 
Injection 
Injectkxi 
Injectnn 
Injectkxi 
Injectkxi 
Injectkxi 
Injectkxi 
Injectkxi 
Injectkxi 
Injectkxi 
Injectkxi 
Injectkxi 
Injectnn 


lor  nerve  bkx^ . 
lor  nerve  bkxk . 
lor  nerve  bkx:k . 
lor  nerve  block . 
lor  nerve  bkxk . 
lor  nerve  block . 
lor  nerve  block . 
lor  nerve  bkx;k . 
lor  nerve  block . 
lor  nerve  bkx:k . 
'or  nerve  block . 
lor  nerve  bkxik . 
or  nerve  bkx:k . 
or  nerve  bkxk . 
or  nerve  bkxk . 
'or  nerve  bkxk . 
or  nerve  bkxk . 
or  nerve  block . 


617 
617 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 


12.98 
12.98 
12.98 
14.43 


11.56 

25.56 

11.56 

0.39 

0.39 


11.56 
11.56 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.f1 
3.11 
3.11 
3.11 
3.11 


S686.60 
$686.60 
$686.60 
$762.99 


$611.18 
$1,351.64 

$611.18 
$20.57 
$20.57 


$611.18 
$611.18 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.56 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 


$333.80 
$333.80 
$333.80 
$366.57 

$287!70 

$780.60 

$287.70 

$12.43 

$12.43 


$287.70 
$287.70 
S74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 
$74.13 


$137.32 
SI  37.32 
$137.32 
$152.60 

$122!24 

$270.33 

SI  22.24 

S4.11 

$4.11 


$122.24 
$122.24 
$32.91 
$32.91 
$32.91 
$32.91 
$32.91 
$32.91 
$32.91 
$32.91 
$32.91 
$32.91 
$32.91 
$32.91 
$32.91 
$32.91 
$32.91 
$32.91 
S32.91 
$32.91 
S32.91 
$32.91 
$32.91 
$32.91 
$32.91 


<  CPT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Association.  At  Rights  Reserved.  Applicable  FARS/OFARS  Apply. 
'  Copyrigtit  1994  American  Dental  Association.  All  rights  reserved. 
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CPTV 
HCPCS* 


HOPD 

Status 

Indicator 


Oescriptkxi 


Proposed 
APC 


Relative 
weigl« 


Proposed 

payment 

rate 


Natkxial 
unadjusted 
coinsurBnce 


Minimum 
unadjusted 
coinsurance 


64510 
64520 
64530 
64550 
64563 
64565 
64560 
64565 
64573 
64575 
64577 
64580 
64585 
64590 
64595 
64600 
64605 
64610 
64612 
64613 
64620 
64622 
64623 
64630 
64640 
64680 
64702 
64704 
64708 
64712 
64713 
64714 
64716 
64718 
64719 
64721 
64722 
64726 
64727 
64732 
64734 
64736 
64738 
64740 
64742 
64744 
64746 
64752 
64755 
64760 
64761 
64763 
64766 
64771 
64772 
64774 
64776 
64778 
64782 
64783 
64784 
64786 
64787 
64788 
64790 
64792 
64795 
64802 
64804 
64809 
64818 
64820 
64830 
64831 
64832 


Injectkxi  for  nerve  bkxk  . 
Injacikxi  for  nerve  bkxk  . 
Injectkxi  for  nerve  bkxk . 
Apply  neurostimulator 

Implant  neuroelectrodes .~. 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Implant  neuroelectrodes  

Implant  neuroelectrodes  ..... 

Implant  neuroelectrodes 

Revise/remove  neunjelectrode  . 

Implant  neuroreceiver 

Revise/remove  neuroreceiver .. 

Injectkxi  treatment  of  nerve 

Injectkxi  treatment  of  nerve 

Injection  treatment  of  nerve 

Destroy  nerve,  face  muscle 

Destroy  nerve,  spine  muscle  ... 

Injectkxi  treatment  of  nerve 

Injectkxi  treatment  of  nerve 

Injectkxi  treatment  of  nerve  . 

Injectkx)  treatment  of  nerve 

Injectkxi  treatment  of  nerve 

Injectkxi  treatment  of  nerve 

Revise  fingerAoe  nerve ». 

Revise  hand^oot  nerve  ..„ 

Revise  arrrVleg  nerve «. 

Reviskxi  of  sciatx  nerve 

Reviskxi  of  ami  nerve(s)  

Revise  \om  back  nerve(s) 

Reviskxi  of  cranial  nerve 

Revise  ulnar  nerve  at  elbow  .. 
Revise  ulnar  nerve  at  wrist  .... 

Carpal  tunnel  surgery  ..._ 

Relieve  pressure  on  nerve(^ 

Release  fooMoe  nerve 

Internal  nerve  revision  

Inciskxi  of  brow  nerve 

Inciskxi  of  cheek  nerve 

Inciskxi  of  chin  nerve 

Inciskxi  of  jaw  nerve 

Inciskxi  of  tongue  nerve - 

Incision  of  facial  nerve 

Incise  nerve,  back  of  head  .... 

Incise  diaphragm  nenre  

Incision  of  vagus  nerve 

lnc(Sk>n  of  stomach  nerves  .... 

Inciskxi  of  vagus  nerve 

Inciskxi  of  pelvis  nerve  

Incise  hip^igh  nerve — 

Incise  hip/thigh  nerve 

Sever  cranial  nerve 

Inciskxi  of  spinal  nerve 

Remove  skin  nerve  leskxi  

Remove  digit  nerve  leskxi  

Added  digit  nerve  surgery 

Remove  limb  nerve  leskxi  

Added  limb  nerve  surgery 

Remove  nerve  leson 

Remove  sciatc  nerve  lesion  .. 

Implant  ryen/e  end 

Remove  skin  nerve  leskxi  i.... 

Removal  of  nerve  lesk>n 

Removal  of  nerve  leskxi 

Bkjpsy  of  nerve „. 

Remove  sympathetk:  nerves  , 
Remove  sympathetic  nerves  . 
Remove  sympathete  nerves  . 
Remove  sympathetk:  nerves  , 
Remove  sympathetk;  nerves  , 

Mfcrorepair  of  nerve 

Repair  of  digit  nerve 

Repair  additkxial  nerve 


601 
601 
601 

616 
616 
616 
616 
616 
616 
616 
616 
617 
618 
617 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 
601 
631 
631 
631 
631 
631 
631 
631 
631 
631 
631 
631 
631 
631 
631 
631 
631 
631 
631 
631 
631 
631 


631 


631 
631 
631 
631 
631 
631 
631 
631 
632 
631 
631 
631 
632 
631 


631 
632 
632 


3.11 
3.11 
3.11 


14.43 

14.43 

14.43 

14.43 

14.43 

14.43 

14.43 

14.43 

11.56 

25.56 

11.56 

3.11 

3.11 

3.11 

3.11 

3.11 

3.11 

3.11 

3.11 

3.11 

3.11 

3.11 

12.98 

12.98 

12.98 

12.98 

12.98 

12.98 

12.96 

12.98 

12.96 

12.98 

12.98 

1^98 

12.98 

12.98 

12.98 

12.98 

12.98 

12.98 

12.98 

12.96 

12.98 


12.98 


12.98 
12.98 
12.98 
12.96 
12.98 
12.98 
12.98 
12.98 
18.13 
12.98 
12.98 
12.98 
18.13 
12.98 


12.98 
18.13 
18.13 


$164.55 
$164.55 
$164.55 


$762.99 
$762.99 
$762.99 
$762.99 
$762.99 
$762.99 
S762.99 
$762.99 
S611.18 
$1,361.64 
$611.18 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$164.55 
$686.60 
$686.60 
$686.00 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 


S686.60 


$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$686.60 
$958.88 
$686.60 
$686.60 
$686.60 
$958.88 
$686.60 


$686.60 
S958.88 
$958.88 


$74.13 
$74.13 
$74.13 


$366.57 

$36637 

$366.57 

$366.57 

S366.57 

$366.57 

$366.57 

$386.57 

$287.70 

$780.60 

$287.70 

$74.13 

$74.13 

$74.13 

$74.13 

$74.13 

$74.13 

$74.13 

$74.13 

$74.13 

$74.13 

$74.13 

$333.80 

$333.80 

$333.80 

S333.8 

$333.80 

$333.80 

$333.80 

$333.80 

S333.80 

$333.80 

$333.80 

$333.80 

$333.80 

$333.80 

$333.60 

$333.80 

$333.80 

$333.8 

$333.80 

$333.80 

$333.80 


$333.80 


$333.80 
$333.80 
$333.80 
$333.80 
$333.80 
$333.80 
$333.80 
$333.80 
$461.04 
$333.80 
$333.80 
$333.80 
$461.04 
$333.80 


$333.80 
$461.04 
$461.04 


S32.91 
S32.91 
$32.91 


$152.60 

$152.60 

$152.60 

$152.60 

$152.60 

$152.60 

$152.60 

$152.60 

$122.24 

S270J3 

S122.24 

$32.91 

$32.91 

$32.91 

S32.91 

$32.91 

$32.91 

$32.91 

$32.91 

$32.91 

$32.91 

$32.91 

$137.32 

$137.32 

$137.32 

$137.32 

$137.32 

$137.32 

$137.32 

$137J2 

$137.32 

$137.32 

$137.32 

$137.32 

$137.32 

$137.32 

$137.32 

$137.32 

$137.32 

$137^2 

$137.32 

$13732 

$137J2 


$137.32 


$137.32 
$137.32 
$137.32 
$137.32 
$137.32 
$137.32 
$13732 
$13732 
$191.78 
$137.32 
$137.32 
$137.32 
$191.78 
$137.32 


$13732 
$191.78 
$191.78 


<  CPT  cpdet  and  dascr^itkint  only  M  copyrigM  1997  Ameckxn  Medical  Assoctaton.  Al  Rigtits  Reservwl.  Applied 
^Copyright  1994  American  Dental  AitodaBon.AI  rights  rasewed. 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

Information— Continued 


CPTV 

HOPD 

HCPCS2 

Status 
indicator 

64834 

T 

64835 

T 

64836 

T 

64837 

T 

64840 

T 

64856 

T 

64857 

T 

64858 

T 

64859 

T 

64861 

T 

64862 

T 

64864 

T 

64865 

T 

64866 

C 

64868 

C 

64870 

T 

64872 

T 

64874 

T 

64876 

T 

64885 

T 

64886 

T 

64890 

T 

64891 

T 

64892 

T 

64893 

T 

64895 

T 

64896 

T 

64897 

T 

64898 

T 

64901 

T 

64902 

T 

64906 

T 

64907 

T 

64999 

T 

65091 

T 

66093 

T 

65101 

T 

66f03 

T 

66105 

T 

66110 

C 

66112 

C 

66114 

c 

66125 

T 

66130 

T 

6S135 

T 

66140 

T 

65150 

T 

66155 

T 

65175 

T 

66205 

T 

66210 

T 

65220 

T 

66222 

T 

65235 

T 

65260 

T 

66265 

T 

65270 

T 

65272 

T 

65273 

C 

66275 

T 

65280 

T 

65285 

T 

6S286 

T 

66290 

T 

66400 

T 

66410 

T 

66420 

T 

65426 

T 

65430 

T 

65435 

T 

65436 

T 

66450 

T 

65600 

T 

65710 

T 

66730 

T 

Description 


Repair  of  hand  or  foot  nerve 
Repair  of  hand  or  foot  nerve 
Repair  of  hand  or  foot  nerve 

Repair  additional  nerve 

Repair  of  leg  nerve „ 

Repairrtranspose  nerve 

Repair  arm/ksg  nerve 

Repair  sciatic  nerve 


Additional  nerve  surgery 

Repair  of  arm  nerves 

Repair  of  low  back  nerves  .. 

Repair  of  facial  nerve 

Repair  of  facial  nerve 

Fusion  of  facial/other  nerve 
Fusion  of  facial/other  nerve 
Fusion  of  facial/other  nerve 
Subsequent  repair  of  nerve 

Repair  &  revise  nerve 

Repair  nerve;  shorten  bone 
Nerve  graft,  head  or  neck  ... 
Nerve  graft,  head  or  neck  ... 
Nerve  graft,  hand  or  foot  .... 
Nerve  graft,  hand  or  foot  ...., 

Nerve  graft,  arm  or  leg  , 

Nerve  graft,  amn  or  leg  

Nerve  graft,  hand  or  foot  

Nerve  graft,  hand  or  foot  

Nerve  graft,  arm  or  leg  

Uarve  graft,  arm  or  leg 

Additional  nerve  graft „.... 

Additional  nerve  graft 

Nerve  pedicle  transfer 

Nerve  pedicle  transfer 

Nervous  system  surgery 

Revise  eye 

Revise  eye  with  implant 

Removal  of  eye 


Proposed 
APC 


632 
632 
632 
632 
632 
632 
632 
632 
632 
632 
632 
632 
632 


Remove  eye/insert  implant  . 
Remove  eya/attach  implant 

Removal  of  eye 

Remove  eye,  revise  socket 
Remove  eye,  revise  socket 

Revise  ocular  implant 

Insert  ocular  implant  

Insert  ocular  implant  

Attach  ocular  implant 

Revise  ocular  impJant  .„ 

Reinsert  ocular  implant 

Removal  of  ocular  Implant 


Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  front  eye 

Repair  of  eye  wound 

Repair  of  eye  wound _ 

Repair  of  eye  wound 

Repair  of  eye  wound ^ 

Repair  of  eye  wound 

Repair  of  eye  wound  ..._ 

Rejjair  of  eye  wound , 

Repair  of  eye  socket  wound 

Removal  of  eye  lesion  

Biopsy  of  cornea 

Removal  of  eye  lesion 

Removal  of  eye  leston . 

Corneal  smear 

CuretteAreat  comsa _ 

Curettemeat  cornea 


Treatment  of  corneal  lesion 

Revision  of  cornea . 

Corneal  trarwpiant 

Corneal  transplant 


"  CPT  coctot  and  descnplions  only  are  copyrighi  1997  Americai  UtdkM 
'Copyright  1994  Amancan  OwMal  Assoctitian.  Al  nghts  roMrved. 


632 

632 

632 

632 

632 

632 

632 

632 

632 

632 

632 

632 

632 

632 

632 

632 

632 

632 

601 

684 

684 

684 

684 

684 


681 
684 
684 
684 
684 
684 
683 
681 
681 
681 
681 
652 
676 
676 
183 
651 

"661 
652 
652 
651 
677 
652 
683 
651 
652 
681 
681 
651 
651 
681 
670 
670 


Relative 
weight 


18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 


Proposed 

payment 

rate 


18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
18.13 
3.11 
13.48 
13.48 
13.48 
13.48 
13.48 


1.87 

13.48 

13.48 

13.48 

13.48 

13.48 

10.19 

1.67 

1.67 

1.67 

1.67 

16.48 

6.30 

6.30 

11.17 

7.24 


7.24 

16.48 

16.48 

7.24 

16.26 

16.48 

10.19 

7.24 

16.48 

1.67 

1.67 

7.24 

7.24 

1.67 

29.24 

29.24 


$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 


$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$968.88 
$958.88 
$958.88 
$958.88 
$958.88 
$958.88 
$164.55 
$713.04 
$713.04 
$713.04 
$713.04 
$713J)4 


$8&15 

$713.04 

$713.04 

$713.04 

$713.04 

$713.04 

$538.7 

$88.15 

$88.15 

$88.15 

$88.15 

$871.71 

$333.01 

$333.01 

$590.61 

$382.97 


$382.97 

$871.71 

$871.71 

$382.97 

$859.96 

$871.71 

$538.70 

$382.97 

$871.71 

$88.15 

$88.15 

$382.97 

$382.97 

$88.15 

$1,546.56 

$1,546.56 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


S461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 


$461.04 
$461.04 
$461.04 
$461.04 
$481.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$461.04 
$74.13 
$348.94 
$348.94 
$348.94 
$348.94 
$348.94 


$30.51 

$348.94 

$348.94 

$348.94 

$348.94 

$348.94 

$257.87 

$30.51 

$30.51 

$30.51 

$30.51 

$433.69 

$140.35 

$140.35 

$286.57 

$174.70 


$174.70 
$433:69 
$433.69 
$174.70 
$436.63 
$433.69 
$257.87 
$174.70 
$433.69 
$30.51 
$30.51 
$174.70 
$174.70 
$30.51 
$847.50 
$847.50  I 


$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 


$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$191.78 
$32.91 
$142.6r~^ 
$142.61 
$142.61 
$142.61 
$142.61 


$17.63 

$142.61 

$142.61 

$142.61 

$142.61 

$142.61 

$107.74 

$17.63 

$17.63 

$17.63 

$17.63 

$174J4 

$66.60 

$66.80 

$11&12 

$76.59 


$76.59 

$174.34 

$174.34 

$76.59 

$171.99 

$174.34 

$107.74 

$76.59 

$174.34 

$17.63 

$17.63 

$76.59 

$76.59 

$17.63 

$309.31 

$309.31 


Atsodalian.  Al  Rights  Rasarvad.  ApplieiMa  FARS/DFARS  Apply. 
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ADDENDUM  B.— Proposed  Hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

INFORMATION — Continued 


CPTV 
HCPCS* 


HOPD 

status 

indicator 


Descriptkxi 


Proposed 
APC 


Relative 
weigM 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Mirwntjm 
unadjusted 
coinsurance 


66^0 
65755 
65760 
65765 
65767 
66770 
65771 
65772 
65775 
65800 
65805 
66810 
65815 
65820 
65850 
65855 
65860 
65865 
65870 
65875 
65880 
65900 
65920 
65930 
66020 
66030 
66130 
66150 
66155 
66160 
66165 
66170 
66172 
66180 
66185 
66220 
66225 
66250 
66500 
66505 
66600 
66605 
66625 
66630 
66635 
66680 
66682 
66700 
66710 
66720 
66740 
66761 
66762 
66770 
66820 
66821 
66825 
66830 
66840 
66860 
66852 
66920 
66930 
66940 
66983 
66984 
66965 
66986 
66999 
67005 
67010 
67015 
67025 
67027 
67028 


Corneal  transplant ..'. 

Corneal  transplant 

Revision  of  cornea 

Revision  of  cornea 

Corneal  tissue  transplant  .... 
Revise  cornea  with  implant . 

Radial  keratotomy 

Con-ection  of  astigmatism  ... 
Correctk>n  of  astigmatism  ... 

Drainage  of  eye  „ 

Drainage  of  eye 

Drainage  of  eye  ~. 

Drainage  of  eye 


670 
670 


29.24 
29.24 


$1,546.56 
$1346.56 


Relieve  inner  eye  pressure  ... 

Incision  of  eye 

Laser  surgery  of  eye 

Incise  inner  eye  adhesk>ns  ... 
Incise  inner  eye  adhestons  ... 
Incise  inner  eye  adhesions  ... 
Incise  inner  eye  adhesions  ... 
Incise  inner  eye  adhesions  ... 

Remove  eye  lesion 

Remove  implant  from  eye 

Remove  bkxxJ  ck}i  from  eye . 
Injectk)n  treatment  of  eye  ..... 
Injection  treatment  of  eye  ..... 

Remove  eye  lesion 

Glaucoma  surgery 

Glaucoma  surgery ... 
Glaucoma  surgery  ... 


Glaucoma  surgery 

Glaucoma  surgery 

Incision  of  eye 

Implant  eye  shunt  

Revise  eye  shunt 

Repair  eye  leskxi 

Repair/graft  eye  leskm 

Follow-up  surgery  of  eye  

Inciskxi  of  iris — 

Incision  of  iris „ 

Remove  iris  and  lesion 

Removal  of  iris 

Removal  of  iris ., 

Removal  of  iris 

Removal  of  iris 

Repair  iris  &  ciliary  body  — 
Repair  iris  and  ciliary  body  „ 

DestructkHi,  ciliary  body 

Destruction,  ciliary  body 

Destructk>n,  ciliary  body 

Oestructk>n,  ciliary  body 

Revision  of  iris  

RevisKXi  of  iris  

Removal  of  inner  eye  lesion 
Incision,  secorxlary  cataract 
After  cataract  laser  surgery  . 
Reposition  intraocular  lens  .. 

Removal  of  lens  lesion  

Removal  of  lens  material 

Removal  of  lens  material 

Removal  of  lens  material  — 

Extraction  of  lens „ 

Extraction  of  lens 

Extraction  of  lens 


Remove  cataract,  insert  lens 
Remove  cataract.  Insert  lens 

Insert  lens  prostfiesis 

Exchange  lens  prosthesis 

Eye  surgery  procedure  

Partial  removal  of  eye  fluid  ... 
Partial  removal  of  eye  fluid  ... 

Release  of  eye  fhiid 

Replace  eye  fluid 


Implant  eye  drug  system 
Injection  eye  dmg  


652 

651 
662 
683 
683 
661 
661 
661 
662 
649 
649 
652 
652 
652 
652 
652 
652 
652 
683 
683 
661 
652 
662 
652 
662 
652 
652 
662 
652 
676 
652 
652 
651 
651 
651 
652 
661 
661 
652 
652 
652 
661 
651 
651 
662 
649 
649 
649 
661 
649 
651 
652 
687 
687 
687 
687 
087 
867 
668 
668 
668 
668 
649 
676 
676 
676 
683 
690 
682 


16.48 
..™__„ 

16.48 

10.19 

10.19 

7.24 

7.24 

7.24 

16.48 

4.44 

4.44 

16.48 

16.48 

16.48 

16.48 

16.48 

16.48 

16.48 

10.19 

10.19 

7.24 

16.48 

18.48 

16.48 

16.48 

16.48 

16.48 

16.48 

16.48 

6.30 

16.48 

16.48 

7.24 

7.24 

7.24 

16.48 

7.24 

7.24 

16.48 

16.48 

16.48 

7.24 

7.24 

7.24 

16.48 

4.44 

4.44 

4.44 

7.24 

4.44 

7.24 

16.48 

19.28 

19.28 

19.28 

19.28 

19.28 

19.28 

19.28 

19.28 

19.28 

19.28 

4.44 

6.30 

6.30 

6.30 

10.19 

30.54 

3.54 


$871.71 

""082!97 
$871.71 
$53&70 
$538.70 
$382.97 
$382.97 
$382.97 
$871.71 
$235.07 
$236.07 
$871.71 
$871.71 
$871.71 
$871.71 
$871.71 
$871.71 
$871.71 
$538.70 
$538.70 
$382.97 
$871.71 
$871.71 
$871.71 
$871.71 
$871.71 
$871.71 
$871.71 
$871.71 
$333.01 
$871.71 
$871.71 
$382.97 
$382.97 
$382.97 
$871.71 
$382.97 
$382.97 
$871.71 
$871.71 
$871.71 
$382.97 
$382.97 
$382.97 
$871.71 
$235.07 
$235.07 
$235.07 
$382.97 
$235.07 
$382.97 
$871.71 
$1,019.61 
$1,019.61 
$1,019.61 
$1,019.61 
$1,019.61 
$1,019.61 
$1,019.61 
S1. 01 9.61 
$1,019.61 
$1,019.61 
$235.07 
$333.01 
$333.01 
$333.01 
$538.70 
$1,615.12 
$187.08 


$847.50 
S847.50 


$433.69 


$309.31 
$309.31 


$174.70 
$433.69 
$257.87 
$257.87 
$174.70 
$174.70 
$174.70 
$433.69 
$111.64 
$111.64 
$433.69 
$433.69 
$433.69 
$433.69 
$433.69 
$433.69 
$433.69 
$257.87 
$257.87 
$174.70 
$433.69 
$433.69 
$433.69 
$433.69 
$433.69 
$433.69 
$433.69 
$433.69 
$140.35 
$433.69 
$433.69 
$174.70 
$174.70 
$174.70 
$433.69 
$174.70 
$174.70 
$433.69 
$433.69 
$433.69 
$174.70 
$174.70 
$174.70 
S433.69 
$111.64 
$111.64 
$111.64 
$174.70 
$111.64 
$174.70 
$433.69 
$521.83 
$521.83 
$521.83 
$521.83 
$521.83 
$521.83 
$530.87 
$530.87 
$530.87 
$530.87 
$111.64 
$140.35 
$140.35 
$140.35 
$257.87 
S852.02 
$81.36 


$17434 


$76.59 

$174.34 

$107.74 

$107.74 

$76.59 

$76.59 

$76.59 

$174.34 

$47.01 

$47.01 

$174.34 

$17434 

$174.34 

$174.34 

$174.34 

$174.34 

$174.34 

$107.74 

$107.74 

$76.59 

$17434 

$17434 

$17434 

$174.34 

$174.34 

$174.34 

$17434 

$174.34 

S66.60 

$17434 

$17434 

$76.59 

$76.59 

$76.59 

$174.34 

$76.59 

$76.59 

$174.34 

$174.34 

$174.34 

$76.59 

$7639 

$76.59 

$174.34 

$47.01 

$47.01 

$47.01 

$7639 

$47.01 

$7639 

$17434 

$203.92 

$203.92 

$203.92 

$203.92 

$203.92 

$203.92 

$203.92 

$203.92 

$203.92 

$203.92 

$47.01 

$66.60 

S66.60 

$66.60 

$107.74 

$323.02 

$37.42 


^  CFT  codas  and 
'CopyrigM1994 


only  we  copyrigM  1997  Amaricw  Madical  Assodalion.  Al  RighU  Rasarvad.  AppMcaUa  FARS/DFARS  Apply. 
Oantal  AssociHian.  Al  rights  raaatvad. 
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CPTV 
HCPCS* 

HOPD 

Status 

indicator 

67030 

T 

67031 

T 

67036 

T 

67038 

T 

67039 

T 

67040 

T 

67101 

T 

67105 

T 

67107 

T 

67108 

T 

67110 

T 

67112 

T 

67115 

T 

67120 

T 

67121 

T 

67141 

T 

67145 

T 

67208 

T 

67210 

T 

67218 

T 

67227 

T 

67228 

T 

67250 

T 

67255 

T 

67299 

T 

67311 

T 

67312 

T 

67314 

T 

67316 

T 

67318 

T 

67320 

T 

67331 

T 

67332 

T 

67334 

T 

67335 

T 

67340 

T 

67343 

T 

67345 

T 

67350 

T 

67399 

T 

67400 

T 

67405 

T 

67412 

T 

67413 

T 

67414 

C 

67415 

T 

67420 

T 

67430 

T 

67440 

T 

67445 

C 

67450 

T 

67500 

T 

67505 

T 

67515 

T 

67550 

T 

67560 

T 

67570 

C 

67599 

T 

67700 

T 

67710 

T 

67715 

T 

67800 

T 

67801 

T 

67805 

T 

67808 

T 

67810 

T 

67820 

T 

67825 

T 

67830 

T 

67835 

T 

67840 

T 

67850 

T 

67875 

T 

67880 

T 

67882 

T 

Description 


Proposed 
APC 


Relative 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Incise  inner  eye  strands 

Laser  surgery,  eye  strands 

Removal  of  inner  eye  fluid _, 

Strip  retinal  membrane  

Laser  treatment  of  retina 

Laser  treatment  of  retina  

Repair,  detached  retina 

Repair,  detached  retina  

Repair  detached  retina 

Repair  detactied  retina  

Repair  detached  retina  

Re-repair  detached  retina 

Release,  encircling  material 

Remove  eye  implant  material  ... 
Remove  eye  Implant  material  ... 

Treatment  of  retina  

Treatment  of  retina  

Treatment  of  retinal  lesion „. 

Treatment  of  retinal  lesion 

Treatment  of  retinal  lesion 

Treatment  of  retinal  lesion 

Treatment  of  retinal  lesion 

Reinforce  eye  weill  

Reinforce/grafi  eye  wall 

Eye  surgery  procedure 

Revise  eye  muscle 

Revise  two  eye  muscles 

Revise  eye  muscle 

Revise  two  eye  muscles 

Revise  eye  muscle<s)  

Revise  eye  muscle<s)  

Eye  surgery  follow-up  ...... 

Rerevlse  eye  muscles 

Revise  eye  muscle  w/suture , 

Eye  suture  dunng  surgery 

Revise  eye  muscle 

Release  eye  tissue 

Destroy  nerve  of  eye  muscle  ..... 

Biopsy  eye  muscle 

Eye  muscle  surgery  procedure  . 

Explore/bKjpsy  eye  socket 

Explore/drain  eye  socket 

Explore/treat  eye  socket 

Explore/lreat  eye  socket  

Explore/decompress  eye  socfce . 

Aspiration  ort)ital  contents 

ExploreAreat  eye  socket  

Explore/lreat  eye  socket  ..„ 

Explore/drain  eye  socket  

Expk>re/decompress  eye  socke . 

Exptore/biopsy  eye  socket 

InjectAreat  eye  socket 

InjectAreat  eye  socket „.. 

Inject/treat  eye  socket 

Insert  eye  socket  Implant  .„ 

Revise  eye  socket  implant 

Decompress  opte  nerve 

Ort)it  surgery  procedure 

Drainage  of  eyelid  at)scess  

Incision  of  eyelid  

Inciskxi  of  eyelid  fold 

Remove  eyelid  lesion „ 

Remove  eyelid  leskxis 

Renx)ve  eyelid  leskxis 

Remove  eyelid  leskxi(8)  

Bk)psy  of  eyelid 

Revise  eyelashes 

Revise  eyelashes 

Revise  eyelashes 

Revise  eyelashest 

Renwve  eyelid  lesion  ..„ 

Treat  eyelid  lesion 

Ctosure  of  eyelid  by  suture 

Revision  of  eyelid 

Revlskxi  of  eyelid 


676 
649 

690 

690 

690 

690 

676 

648 

690 

690 

676 

690 

676 

676 

676 

676 

648 

676 

648 

676 

676 

648 

684 

684 

649 

677 

677 

677 

677 

677 

677 

677 

677 

677 

677 

677 

677 

681 

162 

162 

684 

684 

684 

684 

"l22 
232 
232 
232 

"232 
681 
681 
681 
684 
684 

"mi 

682 
682 
683 
682 
682 
682 
684 
682 
682 
682 
683 
684 
682 
682 
682 
683 
684 


6.30 

4.44 

30.54 

30.54 

30.54 

30.54 

6.30 

3.94 

30.54 

30.54 

6.30 

30.54 

6.30 

6.30 

6.30 

6.30 

3.94 

6.30 

3.94 

6.30 

6.30 

3.94 

13.48 

13.48 

4.44 

16.26 

16.26 

16.26 

16.26 

16.26 

16.26 

16.26 

16.26 

16.26 

16.26 

16.26 

16.26 

1.67 

5.67 

5.67 

13.48 

13.48 

13.48 

13.48 

"$4!87 
23.93 
23.93 
23.93 


23.93 

1.67 

1.67 

1.67 

13.48 

13.48 

"'l!67 
3.54 
3.54 

10.19 
3.54 
3.54 
3.54 

13.48 
3.54 
3.54 
3.54 

10.19 

13.48 
3.54 
3.54 
3.54 

10.19 

13.48 


S333.01 
S235.07 
$1,615.12 
$1,615.12 
$1,615.12 
$1,615.12 
$333.01 
$208.62 
$1,615.12 
$1,615.12 
$333.01 
$1,615.12 
$333.01 
$333.01 
$333.01 
$333.01 
$208.62 
$333.01 
$208.62 
$333.01 
$333.01 
$208.62 
$713.04 
$713.04 
$235.07 
$859.96 
$859.96 
$859.96 
$859.96 
$859.96 
$859.96 
$859.96 
$859.96 
$859.96 
$859.96 
$859.96 
$859.96 
$88.15 
$299.71 
$299.71 
$713.04 
$713.04 
$713.04 
$713.04 

$257!6b 
$1,265.45 
$1,265.45 
$1,265.45 


$1,265.45 

$88.15 

$88.15 

$88.15 

$713.04 

$713.04 


$88.15 
$187.08 
$187.08 
$538.76 
$187.08 
$187.08 
$187.08 
$713.04 
$187.08 
$187.08 
$187.08 

$538.7 
$713.04 
$187.08 
$187.08 
$187.08 
$538.70 
$713.04 


$140.35 
$111.64 
$852.02 
$852.02 
$862.02 
$852.02 
$140.35 

$95.15 
$862.02 
$852.02 
$140.35 
$852.02 
$140.35 
$140.35 
$140.35 
$140.35 

$95.15 
$140.35 

$95.15 
$140.35 
$140.35 

$95.15 
$348.94 
$348.94 
$111.64 
$436.63 
$436.63 
$436.63 
$436.63 
$436.63 
$436.63 
$436.63 
$436.63 
$436.63 
$436.63 
$436.63 
$436.63 

$30.51 
$125.43 
$125.43 
$348.94 
$348.94 
$348.94 
$348.94 

$115.03 
$639.35 
$639.35 
$639.35 


$639.35 

$30.51 

$30.51 

$30.51 

$348.94 

$348.94 


$30.51 

$81.36 

$81.36 

$257.87 

$81.36 

$81.36 

$81.36 

$348.94 

$81.36 

$81.36 

$81.36 

$257.87 

$348.94 

$81.36 

$81.36 

$81.36 

$257.87 

$348.94 


$66.60 

$47.01 

$323.02 

$323.02 

$323.02 

$323.02 

$66.60 

$41.72 

$323.02 

$323.02 

$66.60 

$323.02 

$66.60 

$66.60 

$66.60 

S66.60 

$41.72 

$66.60 

$41.72 

$66.60 

$66.60 

$41.72 

$142.61 

$142.61 

$47.01 

$171.99 

$171.99 

$171.99 

$171.99 

$171.99 

$171.99 

$171.99 

$171.99 

$171.99 

$171.99 

$171.99 

$171.99 

$17.63 

$69.94 

$59.94 

$142.61 

$142.61 

$142.61 

$142.61 


$51.52 
$253.09 
$253.09 
$253.09 

$2S3"69 

$17.63 

$17.63 

$17.63 

$142.61 

$142.61 

'"$17!63 

$37.42 

$37.42 

$107.74 

$37.42 

$37.42 

$37.42 

$142.61 

$37.42 

$37.42 

$37.42 

$107.74 

$142.61 

$37.42 

$37.42 

$37.42 

$107.74 

$142.61 


'  CPT  cod«s  and  (Jescnptk)0$  ooty  are  copyright  1997  American  Medical  Associatton.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association.  All  rights  reserved. 
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CPTV 
HCPCS* 


HOPD 

status 

indicator 


67900 

T 

67901 

T 

67902 

T 

67903 

T 

67904 

T 

67906 

T 

67908 

T 

67909 

T 

67911 

T 

67914 

T 

67915 

T 

67916 

T 

67917 

T 

67921 

T 

67922 

T 

67923 

T 

67924 

T 

67930 

T 

67935 

T 

67938 

T 

67950 

T 

67961 

T 

67966 

T 

67971 

T 

67973 

T 

67974 

T 

67975 

T 

67999 

T 

68020 

T 

68040 

T 

68100 

T 

68110 

T 

68115 

T 

68130 

T 

68135 

T 

68200 

T 

68320 

T 

68325 

T 

68326 

T 

68328 

T 

68330 

T 

68335 

T 

68340 

T 

68360 

T 

68362 

T 

68399 

T 

68400 

T 

68420 

T 

68440 

T 

68500 

T 

68505 

T 

68510 

T 

68520 

T 

68525 

T 

68530 

T 

68540 

T 

68550 

T 

68700 

T 

68705 

T 

68720 

T 

68745 

T 

68750 

T 

68760 

T 

68761 

T 

68770 

T 

68801 

T 

68810 

T 

68811 

T 

68815 

T 

68840 

T 

68850 

T 

68899 

T 

69000 

T 

69005 

T 

69020 

T 

Descriptkxi 


Repair  brow  defect 

Repair  eyelid  defect 

Repair  eyelid  defect . 

Repair  eyelid  defect 

Repair  eyelid  defect 

Repair  eyelid  defect 

Repair  eyelid  defect 

Revise  eyelid  defect 

Revise  eyelid  defect 

Repair  eyelid  defect 

Repair  eyelid  defect 

Repair  eyelid  defect 

Repair  eyelid  defect » 

Repair  eyelid  defect .». 

Repair  eyelid  defect — 

Repair  eyelid  detect 

Repair  eyelid  defect 

Repair  eyelid  wound  — 

Repair  eyelid  wound  

Remove  eyelid  foreign  body 

Reviskxi  of  eyelid 

Revisk>n  of  eyelid 

Revision  of  eyelid — 

Reconstruction  of  eyelid  

Reconstructnn  of  eyelid  — 

Reconstruction  of  eyelid  

Reconstruction  of  eyelid  

Revjswn  of  eyelid 


Proposed 
APC 


Incise/drain  eyelid  lining 

Treatment  of  eyelid  lesions . 

Bnpsy  of  eyelkj  lining 

Remove  eyelkf  lining  lesion 
Remove  eyeW  lining  lesion 
Remove  eyelid  lining  lesion 
Remove  eyelid  lining  lesion 

Treat  eyelid  by  injection 

Revise/graft  eyelid  lining  — 
Revise/graft  eyelid  lining  — 
Revise/graft  eyelid  lining  ..... 

Revise/graft  eyelid  lining 

Revise  eyelid  lining 


Revise/graft  eyelid  lining 

Separate  eyelid  adhesions  — 

Revise  eyelid  lining 

Revise  eyelid  lining 

Eyelid  lining  surgery 

Incise/drain  tear  gland  _.... 

Incise/drain  tear  sac — 

Incise  tear  duct  opening  

Removal  of  tear  gland  

Partial  removal  tear  gland 

Biopsy  of  tear  gland ~ 

Removal  of  fear  sac 

Brapsy  of  tear  sac _. 

Clearance  of  tear  duct  .,_... 

Remove  tear  gland  lesion  — 
Remove  tear  gland  lesion  — 

Repair  tear  ducts 

Revise  tear  duct  opening 

Create  tear  sac  drain 

Create  tear  duct  drain 

Create  tear  duct  drain „.... 

Close  tear  duct  opening 

Close  tear  dud  opening 

Close  tear  system  fistula  

Dilate  tear  duct  opening 

Protie  nasolacrimal  duct  

Prot)e  nasolacnmal  duct 

Probe  nasolacnmal  duct 

Explore/lrngate  tear  ducts 

Injection  for  tear  sac  x-ray 

Tear  duct  system  surgery  — 

Drain  external  ear  lesion 

Drain  external  ear  lesion 

Drain  outer  ear  canal  leskm  .. 


684 

684 

684 

684 

684 

684 

684 

684 

684 

684 

682 

684 

684 

684 

682 

684 

684 

682 

683 

682 

684 

664 

684 

684 

684 

684 

684 

682 

682 

682 

162 

162 

162 

652 

162 

681 

684 

684 

684 

684 

652 

684 

684 

652 

652 

162 

682 

682 

682 

684 

684 

683 

684 

683 

682 

684 

684 

684 

682 

684 

684 

684 

682 

681 

684 

682 

683 

684 

684 

682 

347 

681 

131 

131 

131 


Relative 
weight 


13.48 

13.48 

13.48 

13.48 

13.48 

13.48 

13.48 

13.48 

13.48 

13.48 

3.54 

13.48 

13.48 

13.48 

3M 

13.48 

13.48 

3.54 

10.19 

3.54 

13.48 

13.48 

13.48 

13.48 

13.48 

13.48 

13.48 

3.54 

3M 

3.54 

5.67 

5.67 

5.67 

16.48 

5.67 

1.67 

13.48 

13.48 

13.48 

13.48 

16.48 

13.48 

13.48 

16.48 

16.48 

5.67 

3.54 

3.54 

3.54 

13.48 

13.48 

10.19 

13.48 

10.19 

3.54 

13.48 

13.48 

13.48 

3.54 

13.48 

13.48 

13.48 

3.54 

1.67 

13.48 

3.54 

10.19 

13.48 

13.48 

354 

^93 

1.67 

1.94 

1.94 

1.94 


Proposed 

payment 

rate 


$713.04 
$713.04 
$713.04 
$713.04 
$713.04 
$713.04 
$713.04 
$713.04 
$713.04 
$713.04 
$187.08 
$713.04 
$713.04 
$713.04 
$187.08 
$713.04 
$713.04 
$187.08 
$538.70 
$187.08 
$713.04 
$713.04 
$713.04 
$713.04 
$713.04 
$713.04 
$713.04 
$187.08 
$187.08 
$187.08 
$299.71 
$299.71 
$299.71 
$871.71 
$299.71 

$88.15 
$713.04 
$713.04 
$713.04 
$713.04 
$871.71 
$713.04 
$713.04 
$871.71 
$871.71 
$299.71 
$187.08 
$187.08 
$187.08 
$713.04 
$713.04 
$538.70 
$713.04 
$538.70 
$187.08 
$713.04 
$713.04 
$713.04 
$187.08 
$713.04 
$713.04 
$713.04 
$187.08 

$88.15 
$713.04 
$187.08 
$538.70 
$713.04 
$713.04 
$187.08 
$154.75 

$88.15 
$102.84 
$102.84 
$102.84 


National 
unadjusted 
coinsurance 


$348.94 

$348.94 

$348.94 

$348.94 

$348.94 

$348.94 

$346.94 

$348.94 

$348.94 

$348.94 

$81.36 

$348.94 

$348.94 

$348.94 

$81.36 

$348.94 

$348.94 

$81.36 

$257.87 

$81.36 

$348.94 

$348.94 

$348.94 

$348.94 

$348.94 

$348.94 

$348.94 

$81.36 

$81.36 

$81.36 

$125.43 

$125.43 

$125.43 

$433.69 

$125.43 

$30.51 

$348.94 

$348.94 

$348.94 

$348.94 

$433.69 

$348.94 

$348.94 

$433.69 

$433.69 

S125.43 

$81.36 

$81.36 

$81.36 

$348.94 

$348.94 

$257.87 

$348.94 

$257.87 

$61.36 

$348.94 

$348.94 

$348.94 

$81J6 

$348.94 

S348.94 

$348.94 

$81.36 

$30.51 

$348.94 

$81.36 

$257.87 

$348.94 

$348.94 

$81.36 

$62.15 

$30.51 

$36.61 

$36.61 

$36.61 


Minimum 
unadjusted 
coinsurance 


$142.61 

$142.61 

$142.61 

$142.61 

$142.61 

$142.61 

$142.61 

$142.61 

$142.61 

$142.61 

$37.42 

$142.61 

$142.61 

$142.61 

$37.42 

$142.61 

$142.61 

$37.42 

$107.74 

$37.42 

$142.61 

$142.61 

$142.61 

$142.61 

$142.61 

$142.61 

$142.61 

$37.42 

$37.42 

$37.42 

$59.94 

$59.94 

$59.94 

$174.34 

$59.94 

$17.63 

$142.61 

$142.61 

$142.61 

$142.61 

$174.34 

$142.61 

$142.61 

$174.34 

$174.34 

S59.94 

$37.42 

$37.42 

$37.42 

$142.61 

$142.61 

$107.74 

$142.61 

$107.74 

$37.42 

$142.61 

$142.61 

$142.61 

$37.42 

$442.61 

$142.61 

$142.61 

$37.42 

$17.63 

$142.61 

$37.42 

$107.74 

$142.61 

SI  42.61 

$37.42 

$30.95 

S17.63 

S20.57 

$20.57 

$2057 


'  CPT  codes  and  descr^ttons  only  we  copyright  1997  American  Medical  Association.  All  Rights  Reserved.  Applicabte  FARSDFARS  Apply. 
'Copyright  1994  American  Dental  Assodalkm.  Al  rights  reserved. 
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cptv 

HOPD 

HCPCS* 

Status 
indicator 

69090 

E 

69100 

T 

69105 

T 

69110 

T 

69120 

T 

69140 

T 

69145 

T 

69150 

T 

69155 

C 

69200 

T 

69205 

T 

69210 

T 

69220 

T 

69222 

T 

69300 

T 

69310 

T 

69320 

T 

69399 

T 

69400 

T 

69401 

n 

69405 

T 

69410 

T 

69420 

T 

69421 

T 

69424 

T 

69433 

T 

69436 

T 

69440 

T 

69450 

T 

69501 

T 

69502 

T 

69505 

T 

69511 

T 

69530 

T 

69535 

C 

69540 

T 

69550 

T 

69552 

T 

69554 

C 

69601 

T 

69602 

T 

69603 

T 

69604 

T 

69605 

T 

69610 

T 

69620 

T 

69631 

T 

69632 

T 

69633 

T 

69635 

T 

69636 

T 

69637 

T 

69641 

T 

69642 

T 

69643 

T 

69644 

T 

69645 

T 

69646 

T 

69650 

T 

69660 

T 

69661 

T 

69662 

T 

69666 

T 

69667 

T 

69670 

T 

69676 

T 

69700 

T 

69710 

E 

69711 

T 

69720 

T 

69725 

T 

69740 

T 

69745 

T 

69799 

T 

69801 

T 

Description 


Pierce  eartobes 

Biopsy  ol  external  ear 

Biopsy  of  external  ear  canal  .... 

Partial  renrioval  externa)  ear 

Removal  of  external  ear  

Renxive  ear  canal  lesion(s) 

Remove  ear  canal  lesion(s) 

Extensive  ear  canal  surgery  .... 

Extensive  ear/neck  surgery  

Clear  outer  ear  canal 

Clear  outer  ear  canal 

Remove  impacted  ear  wax 

Clean  out  mastoid  cavity  

Clean  out  mastoid  cavity  

Revise  external  ear 

Rebuild  outer  ear  canal  

Rebuild  outer  ear  canal  

Outer  ear  surgery  procedure  ... 

Inflate  middle  ear  canal  

Inflate  middle  ear  canal  

Catheterize  middle  ear  carnal  ... 

Inset  middle  ear  baffle  

Incision  of  eardrum  

Incision  of  eardrum  _ 

Remove  ventilating  tube 

Create  eardrum  opening „. 

Create  eardrum  opening 

Exploration  of  middle  ear 

Eardrum  revision 

Mastoidectomy 

Mastoidectomy , 

Remove  mastoid  structures 

Extensive  mastoid  surgery 

Extensive  mastoid  surgery 

Remove  part  of  temporal  bone  . 

Remove  ear  lesion 

Remove  ear  lesion 

Remove  ear  lesion 

Remove  ear  lesion 

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Repair  of  eardrum  „ 

Repair  of  eardrum 

Repair  eardrum  structures 

Ret>uild  eardoim  stnjctures  

Rebuild  eardrum  structures  

Repair  eardrum  stnjctures 

Rebuild  eardnjm  structures  

Rebuild  eardrum  structures  

Revise  middle  ear  &  mastoid  .... 
Revise  middle  ear  &  mastoid  .... 
Revise  middle  ear  &  mastoid  .... 
Revise  middle  ear  &  mastoxj .... 
Revise  middle  ear  &  mastoid  .... 
Revise  middle  ear  &  mastoid  .... 

Release  middle  ear  bone 

Revise  middle  ear  bone 

Revise  middle  ear  bone 

Revise  middle  ear  bone 

Repair  middle  ear  structures  .... 
Repair  middle  ear  stnxitures  .... 

Remove  mastoid  air  cells  

Remove  middle  ear  nerve  

Close  mastoid  fistula 

Implant/replace  hearing  aid  

Remove/repair  hearing  aid  

Release  facial  nerve  

Release  facial  nerve 

Repair  facial  nerve 

Repair  facial  nerve 

Middle  ear  surgery  procedure  ... 
i  Incise  inner  ear 


Proposed 
APC 


161 
161 
163 
313 
313 
163 
314 


311 
163 

311 
151 
311 
313 
314 
314 
311 
311 


311 
311 
311 
312 
311 
312 
312 
313 
313 
314 
314 
314 
314 
314 


Relative 
weight 


311 
314 
314 


314 
314 
314 
314 
314 
311 
313 
314 
314 
314 
314 
314 
314 
314 
314 
314 
314 
314 
314 
314 
314 
314 
314 
314 
314 
314 
314 
314 


314 
314 
314 
314 
314 
311 
314 


3.50 
3.50 
10.69 
15.81 
15.81 
10.69 
25.66 


1.43 

10.69 

1.43 

1.74 

1.43 

15.81 

25.65 

25.65 

1.43 

1.43 


1.43 

1.43 

1.43 

7.26 

1.43 

7.26 

7.26 

15.81 

15.81 

25.65 

25.65 

25.65 

25.65 

25.65 

""l"43 
25.65 
25.65 


25.65 
25.65 
25.65 
25.65 
.25.65 
1.43 
15.81 
25.65 
25.65 
25.65 
25.65 
25.65 
25.65 
25.65 
25.65 
26.65 
25.65 
25.65 
25.65 
25.65 
25.65 
25.65 
25.65 
25.65 
25.65 
25.65 
25.65 
25.65 


25.65 
25.65 
25.65 
25.65 
25.65 
1.43 
25.65 


Proposed 

payment 

rate 


$185.12 
$185.12 
$565.14 
$836.45 
$836.45 
$565.14 
$1,366.54 


$75.42 

$565.14 

$75.42 

$92.07 

$75.42 

$836.45 

$1,356.54 

$1,356.54 

$75.42 

$75.42 


$75.42 

$75.42 

$75.42 

$383.95 

$75.42 

$383.95 

$383.95 

$836.45 

$836.45 

$1,366.54 

$1,356.54 

$1,356.54 

$1,356.54 

$1,356.54 


$75.42 
$1,356.54 
$1,356.54 


$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$75.42 
$836.45 
$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$1 ,356.54 
$1,356.54 
$1,356.54 
$1,356.54 


$1,356.54 
$1 ,356.54 
$1,356.54 
$1,356.54 
$1,356.54 
$75.42 
$1,356.54 


National 
unadjusted 
coinsurance 


$75.48 
$75.48 
$264.65 
$411.09 
$411.09 
$264.65 
$693.37 


$20.57 

$264.65 

$20.57 

$35.71 

$20.57 

$411.09 

$693.37 

$693.37 

$20.57 

$20.57 


$20.57 

$20.57 

$20.57 

$178.31 

$20.57 

$178.31 

$178.31 

$411.09 

$411.09 

$693.37 

$693.37 

$693.37 

$693.37 

$693.37 


Minimum 
unadjusted 
coinsurance 


$20.57 
$693.37 
$693.37 


$693.37 
$693.37 
$693.37 
$693.37 
$693.37 
$20.57 
$411.09 
$693.37 
$693.37 
$693.37 
$693.37 
$693.37 
$693.37 
$693.37 
$693.37 
$693.37 
$693.37 
$693.37 
$693.37 
$693.37 
$693.37 
$693.37 
S693.37 
$693.37 
$693.37 
$693.37 
$693.37 
$693.37 


$693.37 
$693.37 
$693.37 
$693.37 
$693.37 
S20.57 
$693.37 


$37.02 
$37.02 
$113.03 
$167.29 
$167.29 
$113.03 
$271.31 

""jjisiba 

$113.03 

$15.08 

$18.41 

$15.08 

$167.29 

$271.31 

$271.31 

$15.08 

$15.08 


$15.08 

$15.08 

$15.08 

$76.79 

$15.08 

$76.79 

$76.79 

$167.29 

$167.29 

$271.31 

$271.31 

$271.31 

$271.31 

$271.31 


$15.08 
$271.31 
$271.31 

$271.31 
$271.31 
$271.31 
$271.31 
$271.31 
$15.08 
$167.29 
$271 .3T 
$271.31 
$271.31 
$271.31 
$271.31 
$271.31 
$271.31 
$271.31 
$271.31 
$271.31 
$271.31 
$271.31 
$271.31 
$271.31 
S271.31 
$271.31 
$271.31 
$271.31 
$271.31 
$271.31 
$271.31 


$271.31 
$271.31 
$271.31 
$271.31 
$271.31 
$15.08 
$271.31 


'  CPT  cod«3  and  descriptions  only  are  copyright  1997  American  Medical  Associatton.  AH  Riglits  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  Arnerican  Dental  Association.  All  rights  reserved 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

Information — Continued 


CPTV 
HCPCS 2 


HOPD 

status 

indicator 


69802 

T 

69805 

T 

d9o0o 

T  . 

69820 

T 

69840 

T 

69905 

T 

69910 

T 

69915 

T 

69930 

T 

69949 

T 

69950 

C 

69955 

C 

69960 

c 

69970 

c 

69979 

c 

70010 

s 

70015 

s 

70030 

X 

70100 

X 

70110 

X 

70120 

X 

70130 

X 

70134 

X 

70140 

X 

70150 

X 

70160 

X 

70170 

X 

70190 

X 

70200 

X 

70210 

X 

70220 

X 

70240 

X 

70250 

X 

70260 

X 

70300 

X 

70310 

X 

70320 

X 

70328 

X 

70330 

X 

70332 

s 

70336 

s 

70350 

X 

70355 

X 

70360 

X 

70370 

X 

70371 

X 

70373 

X 

70380 

X 

70390 

X 

70450 

s 

70460 

s 

70470 

s 

70480 

s 

70481 

s 

70482 

s 

70486 

s 

70487 

s 

70488 

s 

70490 

s 

70491 

s 

70492 

s 

70540 

s 

70541 

s 

70551 

s 

70552 

s 

70553 

s 

71010 

X 

71015 

X 

71020 

X 

71021 

X 

71022 

X 

71023 

X 

71030 

X 

71034 

X 

71035 

X 

Description 


Incise  inner  ear 

Explore  inner  ear  

Explore  inner  ear  , 

Establisti  inner  ear  wirxlow  . 
Revise  inner  ear  window  .... 
Remove  inner  ear , 


Renrwve  inner  ear  &  mastoid  ... 

Incise  inner  ear  nerve 

Implant  cochlear  device — 

Inner  ear  surgery  procedure  .... 

Incise  inner  ear  nerve 

Release  facial  nerve 

Release  inner  ear  canal 

Remove  inner  ear  lesion „. 

Temporal  bone  surgery 

Contrast  x-ray  of  brain 

Contrast  x-ray  of  brain 

X-ray  eye  for  foreign  body 

X-ray  exam  of  jaw .....^ — 

X-ray  exam  of  jaw „... 

X-ray  exam  of  mastoids 

X-ray  exam  of  mastoids 

X-ray  exam  of  middle  ear 

X-ray  exam  of  facial  txHies 

X-ray  exam  of  facial  bones 

X-ray  exam  of  nasal  bones 

X-ray  exam  of  tear  duct 

X-ray  exam  of  eye  sockets 

X-ray  exam  of  eye  sockets  ...>. 

X-ray  exam  of  sinuses ~. 

X-ray  exam  of  sinuses 

X-ray  exam  pituitary  saddle  .... 

X-ray  exam  of  skull 

X-ray  exam  of  skull 

X-ray  exam  of  teeth  

X-ray  exam  of  teeth  

Full  mouth  x-ray  of  teeth 

X-ray  exam  of  jaw  joint 

X-ray  exam  ol  jaw  joints 

X-ray  exam  of  jaw  joint 

Magnetic  image  jaw  joint „. 

X-ray  head  for  orthodontia 

Panoramic  x-ray  of  jaws 

X-ray  exam  of  neck 

Throat  x-ray  &  fluoroscopy  ..... 
Speech  evaluation,  complex  ... 

Contrast  x-ray  of  larynx  

X-ray  exam  of  salivary  gland  .. 
X-ray  exam  of  salivary  duct  .... 

CAT  scan  of  head  or  brain  

Contrast  CAT  scan  of  head  .... 
Contrast  CAT  scans  of  heail  .. 

CAT  scan  of  skull 

Contrast  CAT  scan  of  skull 

Contrast  CAT  scans  of  skul  .. 

CAT  scan  of  face,  jaw 

Contrast  CAT  scan,  face^jaw  . 
Contrast  CAT  scans  face/jaw 

CAT  scan  of  neck  tissue 

Contrast  CAT  of  neck  tissue  .. 
Contrast  CAT  of  neck  tissue .. 
Magnetic  image,  face,  neck  ... 
Magnetic  image,  head  (MRA) 
Magnetic  image,  t>raln  (MRI)  . 
Magnetic  image,  brain  (MR!)  . 

Magnetic  image,  brain  _ 

Chest  x-ray 

X-ray  exam  of  chest 

Chest  x-ray . 
Chest  x-ray . 
Chest  x-ray . 


Proposed 
APC 


314 
314 
314 
314 
314 
314 
314 
314 
317 
314 


Chest  x-ray  and  fluoroscopy 

Chest  x-ray 

Chest  x-ray  &  fluoroscopy  ... 
Chest  x-ray 


728 
728 
700 
700 
700 
700 
700 
700 
700 
700 
700 
706 
700 
700 
700 
700 
700 
700 
700 
700 
700 
700 
700 
700 
730 
726 
700 
700 
700 
716 
716 
706 
700 
706 
710 
710 
710 
.710 
710 
710 
710 
710 
710 
710 
710 
710 
726 
720 
726 
726 
726 
700 
700 
700 
700 
700 
716 
700 
716 
700 


rate 


weight 


25.65 
25.65 
25.65 
25.65 
25.65 
25.65 
25.65 
25.65 


2S.66 


4.07 
4.07 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
1.96 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
2.48 
7.96 
0.78 
0.78 
0.78 
1.59 
1.59 
1.96 
0.78 
1.96 
5.06 
5.06 
5.06 
5.06 
5.06 
5.06 
5.06 
^.06 
5.06 
5.06 
5.06 
5.06 
7.96 
6.35 
7.96 
7.96 
7.96 
0.78 
a78 
0.78 
0.78 
a78 
1.59 
0.78 
1.59 
0.78 


$1.356S4 
$1,356.54 
$1,356.54 
$1,366.54 
$1,366.54 
$1,356.54 
$1,356.54 
$1,356.54 

$l!366!54 


$215.48 

$215.48 

$41.14 

$41.14 

S41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$103.82 

$41.14 

$41.14 

$41.14 

$41.14 

S41.14 

$41.14 

$41.14 

S41.14 

$41.14 

$41.14 

S41.14 

$41.14 

$131.25 

$421.16 

$41.14 

S41.14 

$41.14 

$84.23 

$84.23 

$103.82 

$41.14 

$103.82 

$267.39 

$267.39 

$267.39 

$267.39 

$267.39 

$267.39 

$267.39 

S267.39 

S267.39 

$267.39 

$267.39 

$267.39 

$421.16 

S335.95 

$421.16 

$421.16 

$421.16 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$84.23 

$41.14 

$84.23 

$41.14 


National 
unadjusted 
coinsurance 


$693.37 
$693.37 
$693.37 
$693.37 
$693.37 
$693.37 
S693.37 
$693.37 

S093!37 


$11323 

$113.23 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$57.63 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

S22.37 

$72.09 

$258.09 

$22.37 

$22.37 

$22.37 

$47.91 

$47.91 

$57.63 

$22.37 

$57.63 

$176.28 

$176.28 

$1-76.28 

$176.28 

$176.28 

$176.28 

$176.28 

$176.28 

$176.28 

$176.28 

$176.28 

$176.28 

$258.09 

S206.11 

$258.09 

$258.09 

$258.09 

$22.37 

S22.37 

$22JS7 

$22.37 

S22.37 

S47.91 

S22.37 

$47.91 

$22.37 


Minimum 
unadjusted 

coinsurance 


$271.31 
$271.31 
$271.31 
S271.31 
$271.31 
S271.31 
S271.31 
S271.31 


$271 J1 


$43.10 

$43.10 

$8.23 

$8.23 

S8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$20.76 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$6.23 

$8.23 

$26.25 

$84.23 

$8.23 

$8.23 

$8.23 

$16.85 

$16.85 

$20.76 

$8.23 

$20.76 

$53.48 

$53.48 

$53.48 

$53.48 

$53.48 

$53.48 

$53.48 

$53.48 

$53.48 

$63.48 

$53.48 

$53.48 

$84.23 

$67.19 

$84.23 

$84.23 

$84.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$16.85 

$8.23 

$16.85 

$8J» 


<  CPT  codes  and  descr^>tions  only  we  copyright  1997  American  Medical  Aasodalian.  Al  RigMs  RasMved.  ApplicaMe  FARS/DFARS  Apply. 
:  Copyright  1994  American  Dental  Association.  Al  righH  rasenvd. 
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Addendum  B.— Proposed  hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


cptv 

HOPD 

HCPCS 2 

Status 
indicator 

71036 

X 

71038 

X 

71040 

X 

71060 

X 

71090 

X 

71100 

X 

71101 

X 

71110 

X 

71111 

X 

71120 

X 

71130 

X 

71250 

s 

71260 

s 

71270 

s 

71560 

s 

71555 

e 

72010 

X 

72020 

X 

72040 

X 

72050 

X 

72052 

X 

72069 

X 

72070 

X 

72072 

X 

72074 

X 

72080 

X 

72090 

X 

72100 

X 

72110 

X 

72114 

X 

72120 

X 

72125 

s 

72126 

s 

72127 

s 

72128 

s 

72129 

s 

72130 

s 

72131 

s 

72132 

s 

72133 

s 

72141 

s 

72142 

s 

72146 

s 

72147 

s 

72148 

s 

72149 

s 

72156 

s 

72157 

s 

72158 

s 

72159 

E 

72170 

X  • 

72190 

X 

72192 

s 

72193 

s 

72194 

s 

72196 

s 

72198 

E 

72200 

X 

72202 

X 

72220 

X 

72240 

s 

72255 

s 

72265 

s 

72270 

s 

72285 

s 

72295 

s 

73000 

X 

73010 

X 

73020 

X 

73030 

X 

73040 

s 

73050 

X 

73060 

X 

73070 

X 

73080 

X 

Description 


Proposed 
APC 


Relative 
wetght 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


X-ray  guidance  for  biopsy 

X-ray  guidance  for  biopsy 

Contrast  x-ray  of  bronctii  

Contrast  x-ray  of  bronchi  

X-ray  &  pacemaker  insertion  ... 

X-ray  exam  of  ribs  

X-ray  exam  of  nbs,  chest 

X-ray  exam  of  ribs „. 

X-ray  exam  of  ribs,  chest 

X-ray  exam  of  breasttxine 

X-ray  exam  of  breasttxxie 

Cat  scan  o*  chest 

Contrast  CAT  scan  of  chest  

Contrast  CAT  scans  of  chest .... 

Magnetic  image,  chest 

Magnetic  imagin^chest  (MRA) . 

X-ray  exam  of  spine 

X-ray  exam  of  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  trunk  spine  

X-ray  exam  of  thorax  spine  

X-ray  exam  of  thorack;  spine  .... 
X-ray  exam  of  thoracK  spine  .... 

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  k)wer  spine „. 

X-ray  exam  of  kMver  spine 

X-ray  exam  of  lower  spine 

X-ray  exam  of  k>wer  spine 

CAT  scan  of  neck  spine  

Contrast  CAT  scan  of  neck  

Contrast  CAT  scans  of  neck 

CAT  scan  of  thorax  spine 

Contrast  CAT  scan  of  thorax  .... 
Contrast  CAT  scans  of  thorax  .. 

CAT  scan  of  lower  spine  

Contrast  CAT  of  lower  spine  .... 
Contrast  CAT  scans,  low  spine 

Magnetic  image,  neck  spine 

Magnetic  image,  neck  spine 

Magnetic  image,  chest  spine  .... 
Magnetic  image,  chest  spine  .... 
Magnetic  image,  lumtiar  spine  .. 
Magnelk:  image,  lumbar  spine  .. 

Magnetic  image,  neck  spine 

Magnetic  image,  chest  spine  .... 
Magnetic  Image,  lumt)ar  spine  ... 
Magnetic  Imaging/sp4ne  (MRA) . 

X-ray  exam  of  pelvis 

X-ray  exam  of  pelvis 

CAT  scan  of  pelvis 

Contrast  CAT  scan  of  pefvis 

Contrast  CAT  scans  of  pelvis  .... 

Magnetic  image,  pelvis 

Magnetic  imaging/pelvis(MRA)  .. 

X-ray  exam  sacroiliac  joints 

X-ray  exam  sacroiliac  joints 

X-ray  exam  of  tailx)ne 

Contrast  x-ray  of  neck  spine 

Contrast  x-ray  thorax  spine  

Contrast  x-ray  k)wer  spine 

Contrast  x-ray  of  spine  

X-ray  of  neck  spine  disk 

X-ray  of  tower  spine  disk 

X-ray  exam  of  collartxme 

X-ray  exam  of  shouidert>lade 

X-ray  exam  of  shouMer  ...... 

X-ray  exam  of  shouMer  

Contrast  x-ray  of  shoulder 

X-ray  exam  of  shouklers 

X-ray  exam  of  humerus 

X-ray  exam  of  elbow 

I  X-ray  exam  of  elbow 


716 
716 
706 
706 
716 
700 
700 
700 
700 
700 
700 
710 
710 
710 
726 


700 
700 
700 
700 
700 
700 
700 
700 
700 
700 
700 
700 
700 
700 
700 
710 
710 
710 
710 
710 
710 
710 
710 
710 
726 
726 
728 
726 
726 
726 
726 
726 
726 


700 
700 

710 
710 
710 
726 

"too 

700 
700 
728 
728 
728 
728 
728 
728 
700 
700 
700 
700 
730 
700 
700 
700 
700 


1.59 
1.59 
1.96 
1.96 
1.59 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
5.06 
5.06 
5.06 
7.96 


0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
5.06 
5.06 
5.06 
5.06 
5.06 
5.06 
5.06 
5.06 
5.06 
7.96 
7.96 
7.96 
7.96 
7.96 
7.96 
7.96 
7.96 
7.96 


0.78 
0.78 
5.06 
5.06 
5.06 
7.96 


0.78 
0.78 
0.78 
4.07 
4.07 
4.07 
4.07 
4.07 
4.07 
0.78 
0.78 
0.78 
0.78 
2.48 
0.78 
0.78 
0.78 
0.78 


S84.23 

$84.23 

$103.82 

$103.82 

$84.23 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$267  J9 

$267.39 

$267.39 

$421.16 


$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$267.39 

$267.39 

$267.39 

$267.39 

$267.39 

$267.39 

$267.39 

$267.39 

$267.39 

$421.16 

$421.16 

$421.16 

$421.16 

$421.16 

$421.16 

$421.16 

$421.16 

$421.16 


$41.14 
$41.14 
$267.39 
$267.39 
$267.39 
$421.16 


$41.14 

$41.14 

$41.14 

$215.48 

$215.48 

$215.48 

$215.48 

$215.48 

$215.48 

$41.14 

$41.14 

$41.14 

$41.14 

$131.25 

$41.14 

$41.14 

$41.14 

$41.14 


$47.91 

$47.91 

$57.63 

$57.63 

$47.91 

$22.37 

$22.37 

$22.37 

$22.37 

S22.37 

$22.37 

$17658 

$176.28 

$176.28 

$258.09 


$22.37 

S22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$22.37 

$176.28 

$176.28 

$176.28 

$176.28 

$176.28 

$176.28 

$176.28 

$176.28 

$176.28 

$258.09 

$258.09 

$258.09 

$258.09 

$258.09 

$258.09 

$258.09 

$258.09 

$258.09 


$22.37 
$22.37 
$176.28 
$176.28 
$176.28 
$258.09 


$22.37 

$22.37 

$22.37 

$113.23 

$113.23 

$113.23 

$113.23 

$113.23 

$113.23 

$22.37 

$22.37 

$22.37 

$22.37 

$72.09 

$22.37 

$22.37 

$22.37 

$22.37 


$16.85 

$16.85 

$20.76 

$20.76 

$16.85 

$8.23 

$8.23 

$8.23 

S8.23 

$8.23 

$8.23 

$53.48 

$53.48 

$53.48 

$84.23 


$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$53.48 

$53.48 

$53.48 

$53.48 

$53.48 

$53.48 

$53.48 

$53.48 

$53.48 

$84.23 

$84.23 

$84.23 

$84.23 

$84.23 

$84.23 

$84.23 

$84.23 

$84.23 


$8.23 
$8.23 
$53.48 
$53.48 
$53.48 
$84.23 


$8.23 

$8.23 

$8.23 

$43.10 

$43.10 

$43.10 

$43.10 

$43.10 

$43.10 

$8.23 

$8.23 

$8.23 

$8.23 

$26.25 

$8.23 

$8.23 

$8.23 

$8.23 


'  CPT  cod«s  and  <Jescfiptions  only  are  copyright  1997  American  Medical  AssoeJalwn.  A»  Righb  Reseived.  Applictf>la  FARS/DFARS  Appty. 
>  Copyright  1 994  Amef can  Dental  Assoctalion.  Al  rights  ra 
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CPTV 
HCPCS* 


HOPD 

Status 

indicator 


73085 

S 

73090 

X 

73092 

X 

73100 

X 

73110 

X 

73115 

S 

73120 

X 

73130 

X 

73140 

X 

73200 

S 

73201 

S 

73202 

S 

73220 

S 

73221 

s 

7322S 

E 

73500 

X 

73510 

X 

73520 

X 

73525 

s 

73530 

X 

73540 

X 

73550 

X 

73560 

X 

73562 

X 

73564 

X 

73565 

X 

73580 

s 

73590 

X 

73592 

X 

73600 

X 

73810 

X 

73615 

s 

73620 

X 

73630 

X 

73660 

X 

73660 

X 

73700 

s 

73701 

s 

73702 

s 

73720 

s 

73721 

s 

73725 

E 

74000 

X 

74010 

X 

74020 

X 

74022 

X 

74150 

s 

74160 

s 

74170 

s 

74181 

s 

74185 

E 

74190 

X 

74210 

s 

74220 

s 

74230 

s 

74235 

s 

74240 

s 

74241 

s 

74245 

s 

74246 

s 

74247 

s 

74249 

s 

74250 

s 

74251 

s 

74260 

s 

74270 

s 

74280 

s 

74283 

s 

74290 

s 

74291 

s 

74300 

C 

74301 

C 

74305 

X 

74320 

X 

74327 

s 

Deactipaon 


Contrast  x-ray  of  eKxw  .... 

X-ray  exam  of  forearm 

X-ray  exam  of  arm,  infant 

X-ray  exam  of  wrist „. 

X-ray  exam  of  wrist — 

Contrast  x-ray  of  wrist  — 

X-ray  exam  of  hand  ». 

X-ray  exam  of  hand  — 

X-ray  exam  of  fingerts)  .... 
CAT  scan  of  arm  . 


Contrast  CAT  scan  of  arm 

Contrast  CAT  scans  of  arm  — 
Magnetk:  image,  arm,  hand  — 
Magnetic  image,  joint  of  arm  .... 
Magnetic  imaging'upper  (MRA) 

X-ray  exam  of  hip 

X-ray  exam  of  hip 

X-ray  exam  of  hips ^- 

Contrast  x-ray  of  hip 

X-ray  exam  of  hip 


X-ray  exam  of  pelvis  &  hips . 

X-ray  exam  of  thigh  

X-ray  exam  of  knee  . 

X-ray  exam  of  knee  , 

X-ray  exam  of  knee  — .. 

X-ray  exam  of  knee  

Contrast  x-ray  of  knee  joint  . 

X-ray  exam  of  kiwer  leg 

X-ray  exam  of  leg,  infant  

X-ray  exam  of  ankle 

X-ray  exam  of  ankle — 

Contrast  x-ray  of  ankle  

X-ray  exam  of  foot .- — 

X-ray  exam  of  foot — 

X-ray  exam  of  heel — 

X-ray  exam  of  toe(8) 

CAT  scan  of  leg 


Proposed 
APC 


Contrast  CAT  scan  of  leg 

Contrast  CAT  scans  of  leg  — . — 

Magnetic  image,  leg,  foot  

Magnetic  image,  joint  of  leg 

Magnetk;  imaging/tower  (MRA) 

X-ray  exam  of  abdomen .^ — 

X-ray  exam  of  abdomen 

X-ray  exam  of  abdomen  — 

X-ray  exam  series,  abdomen 

CAT  scan  of  abdomen 


Contrast  CAT  scan  of  at)domeQ  .. 
Contrast  CAT  scans,  abdomen  ... 
Magnetk:  image.abdomen  (MRI)  . 
Magnetic  image/abdomen  (MRA) 

X-ray  exam  of  peritoneum  

Contratst  xray  exam  of  throat 

Contrast  xray  exam.esophagus  ... 
Cinema  xray  throat/esophagus  .... 
Remove  esophagus  obstnjctkjo  .. 

X-ray  exam  upper  Gl  tract — 

X-ray  exam  upper  Gl  tract : 

X-ray  exam  upper  Gl  tract „. 

Contrast  xray  upper  Gl  tract 

Contrast  xray  upper  Gl  tract 

Contrast  xray  upper  Gl  tract 

X-ray  exam  of  sntall  bowel 

X-ray  exam  of  smaH  bowel  

X-ray  exam  of  small  bowel  

Contrast  x-ray  exam  of  cokm  — 
Contrast  x-ray  exam  of  cokxi  — 

Contrast  x-ray  exam  of  cokxi  

Contrast  x-ray,  gallbladder 

Contrast  x-rays,  gallbladder 

X-ray  bile  ducts,  pancreas  ...._ — 

Additional  x-rays  at  surgery 

X-ray  bile  ducts,  pancreas — 

Contrast  x-ray  of  bile  ducts — 

X-ray  for  bile  stone  removal  


730 
700 
700 
700 
TOO 
730 
700 
700 
700 
710 
710 
710 
726 
726 

"too 

700 
700 
730 
700 
700 
700 
700 
700 
700 
700 
730 
700 
700 
700 
700 
730 
700 
700 
700 
700 
710 
710 
710 
726 
726 


ReMiva 


700 
700 
700 
700 
710 
710 
710 
726 


706 
736 
736 
736 
738 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 
736 


706 
706 
738 


2.48 
0.78 
0.78 
0.78 
0.78 
2.A6 
0.78 
0.78 
0.78 
5.06 
5.06 
5.06 
7.96 
7.96 


0.78 
0.78 
0.78 
Z48 
0.78 
0.78 
0.78 
a78 
0.78 
0.78 
0.78 
Z48 
0.78 
0.78 
0.78 
0.78 
2.48 
a78 
0.78 
0.78 
0.78 
5.06 
5.06 
5.06 
7.96 
7.96 


Proposed 

payment 

rate 


0.78 
0.78 
0.78 
0.78 
5.06 
5.06 
5.06 
7.96 


1.96 
1.85 
1.85 
1.85 
4.48 
1.85 
1.86 
1.85 
1.86 
1.85 
1J6 
1J6 
1.85 
1.86 
1J6 
1.85 
1.85 
1.86 
1.85 


1.96 
1.96 
4.48 


$131.25 

$41.14 

$41.14 

$41.14 

$41.14 

$131.25 

$41.14 

$41.14 

$41.14 

$267.39 

$26739 

$267.39 

$421.16 

$421.16 

$41.14 

$41.14 

$41.14 

$131.25 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$41.14 

$131.25 

$41.14 

$41.14 

$41.14 

$41.14 

$131.26 

$41.14 

$41.14 

$41.14 

$41.14 

$267.39 

$267.39 

$267.39 

$421.16 

$421.16 

$41.14 

$41.14 

$41.14 

$41.14 

$267.39 

S267.39 

$267.39 

$421.16 


National 
unadjusted 
coinsurance 


$103.82 
SB7.96 
$87.95 
S07.95 

$237.03 
S87.96 
S87.« 
$87.95 
S87.96 
S87.95 
$87.95 
$07.95 
$87.95 
$87.95 
$87.95 
S97.96 
$87.96 
S87.95 
S87.96 


$103.82 
$103.82 
$237.03 


$72.09 

$22.37 

$22.37 

$22.37 

$22J7 

$72.09 

$22.37 

$22.37 

$22.37 

$176.28 

$176.28 

$176.28 

$268.09 

$258.09 


$2237 
$2237 
$2237 
$72.09 
$2237 
$2237 
$2237 
$2237 
$2237 
$22.37 
$22.37 
$72.09 
$2237 
$2237 
$2237 
$2237 
$72.09 
$22.37 
$2237 
$2237 
S22.37 
$176.28 
$176J28 
$176.28 
$258.09 
$258.09 

$2237 

$22.37 

$2237 

$22.37 

$176.28 

$176.28 

$176.28 

$268.09 


Minimum 
unadjusted 
coirtsurance 


$57.63 
$54.24 
$54.24 
$54.24 
$133.34 
$54.24 
$54.24 
$54.24 
$54.24 
$54.24 
$64.24 
$54.24 
$54.24 
$54.24 
$54.24 
$54.24 
$64^ 
$64.24 
$64.24 


$57.63 

$57.63 

$13334 


$26.26 

$8.23 

$8.23 

$8.23 

$8.23 

$26.25 

$8.23 

$8.23 

$8.23 

$53.48 

$53.48 

$63.48 

$84.23 

$84.23 


$8.23 

$8.23 

$8.23 

$26.25 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

$8.23 

S8.23 

S26.25 

$823 

$8.23 

$8.23 

$8.23 

$26.25 

$8.23 

$853^ 

$8.23 

$8.23 

$53.48 

$63.48 

$53.48 

$84.23 

$84.23 


$8.23 

$8.23 

$8.23 

$8.23 

$53.48 

$53.48 

$53.48 

$84.23 


$20.76 
$19.59 
$19.59 
$19.59 
$47.41 
S19.59 
$19.59 
$19.59 
$19.59 
$19.59 
$19.59 
$19.59 
SI  9.59 
$19.59 
$19.59 
$19.59 
$19.59 
$19.59 
$19.59 


$20.76 

$20.76 
$47.41 


1  CPT  codes  and  descr^)tions  only  are  copyright  1997  Anierkwi  M«dk^  AssocMkin.  Al  RlgtM  RM«(V«d 

2  Copyright  1994  American  Dental  Assooatkxi.  Al  rights  reserved. 
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cptv 

HCPCS* 


HOPD 

Status 

indicator 


Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


7432B 

74329 

74330 

74340 

74360 

74355 

74360 

74363 

74400 

74405 

74410 

74415 

74420 

74425 

74430 

74440 

74446 

74450 

74455 

74470 

74475 

74460 

74485 

74710 

74740 

74742 

74775 

75562 

76663 

76554 

75555 

75556 

75600 

76606 

76625 

75630 

75650 

76658 

76660 

76662 

76665 

75671 

76676 

75680 

75685 

75706 

75710 

75716 

75722 

75724 

75726 

75731 

75733 

75736 

75741 

75743 

75746 

75756 

75774 

75790 

75801 

75803 

76805 

76807 

75809 

75810 

75820 

75822 

75825 

76827 

76831 

76833 

75840 

75842 

75860 


X 
X 
X 
X 
X 
X 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 

8 
X 
S 
S 

s 

X 
X 
X 

s 
s 
s 
s 
s 

E 

s 
s 
s 
s 

8 
8 

s 

8 
8 
8 
S 
S 
8 
8 
8 
8 
S 
8 
S 
S 
8 
8 
S 
S 
8 
8 
8 
8 
X 
X 
X 
X 
X 
8 
8 
8 
8 
8 
8 
8 
8 
8 
8 


Xray  for  bile  duct  efxloscopy  ... 
X-ray  for  pancreas  endoscopy  . 
Xray.biie/pancreas  endoscopy . 

X-ray  guide  for  Gl  tube 

X-ray  guide,  stomach  tulie 

X-ray  guide,  intestinal  tut>e 

X-ray  guide,  Gl  dilation 

X-ray,  bile  duct  dilation  

Contr2iSt  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  urinary  tract 

Contrast  x-ray  of  bladder 

Xray  exam  male  genital  tract .... 

X-ray  exam  of  penis , 

X-ray  exam  urethra/t)ladder 

X-ray  exam  urethra/l)ladder 

X-ray  exam  of  kidney  lesion  

Xray  control  catheter  insert 

Xray  control  catheter  insert 

X-ray  guide,  GU  dilation  

X-ray  measurement  of  pelvis  .... 

X-ray  lemale  genital  tract 

X-ray  fallopian  idbe „;.. 

X-ray  exam  of  perineum 

Magnetic  image,  myocardium  ... 
Magnetic  image,  myocardium  ... 

Cardiac  MRl/lunction  

Cardiac  MRI/limited  study 

Cardiac  MRI/flow  mapping 

Contrast  x-ray  exam  of  aorta  .... 
Contrast  x-ray  exam  of  aorta  .... 
Contrast  x-ray  exam  of  aorta  .... 

X-ray  aorta,  leg  arteries 

Artery  x-rays,  head  &  neck 

X-ray  exam  of  arm  arteries 

Artery  x-rays,  head  &  neck 

Artery  x-rays,  head  &  neck 

Artery  x-rays,  head  &  neck 

Artery  x-rays,  head  &  neck 

Artery  x-rays,  neck 

Artery  x-rays,  neck , 

Artery  x-rays,  spine 

Artery  x-rays,  spine _ 

Artery  x-rays,  arm/leg  

Artery  x-rays,  arms/legs ...„ 

Artery  x-rays,  kidney „ 

Artery  x-rays,  kidneys 

Artery  x-rays,  abdomen  „... 

Artery  x-rays,  adrenal  gtarxl 

Artery  x-rays,adrenal  glands 

Artery  x-rays,  pelvis 

Artery  x-rays,  lung 

Artery  x-rays,  lungs 

Artery  x-rays,  lung 

Artery  x-rays,  chest „, 

Artery  x-ray,  each  vessel 

Visualize  A-V  shunt 

Lymph  vessel  x-ray,  armVleg 

Lymph  vessel  x-ray,arms/legs  .. 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray,  trunk 

Nonvascular  shunt  x-ray _. 

Vein  x-ray,  spleen/liver 

Vein  x-ray,  arm/leg 

Vein  x-ray,  arms/legs 

Vein  x-ray,  trunk 

Vein  x-ray,  chest 

Vein  x-ray,  kidney 

Vein  x-ray,  kidneys 

Vein  x-ray,  adrenal  glartd 

Vein  x-ray,  adrenal  glands 

Vein  x-ray,  neck 


706 
706 
706 
716 
706 
706 
738 
738 
737 
737 
737 
737 
737 
737 
737 
737 
737 
737 
737 
706 
738 
738 
738 
700 
706 
706 
737 
726 
726 
726 
726 


739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 
706 
706 
706 
706 
706 
739 
739 
739 
739 
739 
739 
739 
739 
739 
739 


1.96 
1.96 
1.96 
1.59 
1.96 
1.96 
4.48 
4.48 
2.81 
2.81 
2.81 
2.81 
2.81 
2.81 
2.81 
^81 
2.81 
2.81 
2.81 
1.96 
4.48 
4.48 
4.48 
0.78 
1.96 
1.96 
2.81 
7.96 
7.96 
7.96 
7.96 


5.83 
5.83 
6.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
6.83 
6.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
1.96 
1.96 
1.96 
1.96 
1.96 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 


$103.82 
$103.82 
$103.82 

S84.23 
$103.82 
SI  03.82 
$237.03 
$^7.03 
$148.88 
$148.88 
$148.88 
$148.88 
$148.88 
$148.88 
$148.88 
$148.88 
$148.88 
$148.88 
$148.88 
$103.82 
$237.03 
$237.03 
$237.03 

$41.14 
$103.82 
$103.82 
$148.88 
$421.16 
$421.16 
$421.16 
$421.16 


$308.53 
$308.53 
$308.53 
$308.53 
$308.53 
$306.53 
$308.53 
$308.53 
$308.53 
$308.53 
$308.53 
$308.53 
$308.53 
$308.53 
$308.53 
$308.53 
$306.53 
$30633 
$306.53 
S30&53 
$308.53 
$308.53 
$308.53 
$308.53 
S308.53 
$308.53 
$308.53 
$306.53 
$103.82 
$103.82 
$103.82 
$103.82 
$103.82 
$308.53 
$308.53 
$308.53 
$308.53 
$308.53 
S306.53 
$308.53 
$308.53 
$308.53 
S308.S3 


$57.63 

$57.63 

$67.63 

$47.91 

$57.63 

$57.63 

$133.34 

$133.34 

$86.56 

$86.56 

$86.66 

$86.56 

$86.56 

$86.56 

$86.56 

$86.56 

$86.66 

$86.56 

$86.56 

$57.63 

$133.34 

$133.34 

$133.34 

$22.37 

$67.63 

$57.63 

S86.56 

$258.09 

$258.09 

$268.09 

$258.09 


$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
S168.82 
$168.82 
S168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$57.63 
$57.63 
$57.63 
$57.63 
$57.63 
$168.82 
$168.82 
S168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 


$20.76 
$20.76 
$20.76 
$16.85 
$20.76 
$20.76 
$47.41 
$47.41 
$29.78 
$29.78 
S29.78 
$29.78 
$29.78 
$29.78 
$29.78 
$29.78 
$29.78 
$29.78 
$29.78 
$20.76 
$47.41 
$47.41 
$47.41 
$8.23 
$20.76 
$20.76 
$29.78 
$84.23 
$84.23 
$84.23 
$84.23 


$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
$61.71 
S61.71 
$61.71 
$20.76 
$20.76 
$20.76 
$20.76 
$20.76 
$61.71 
$61.71 
$61.71 
$61.71 
$81.71 
$81.71 
$61.71 
$61.71 
$61.71 
$61.71 


'  CfT  codes  and  desciiplions  only  are  copyfigN  1997  American  Medical  Asaodalion.  Al  RigM*  RcMived.  ApplksM*  FARS/DFARS  Apply. 
>  CcpyngM  1994  American  Dental  Asiocialion.  Al  rights  reserved. 
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cptv 

HCPCS* 


HOPD 

status 

indicator 


75870 

S 

75872 

S 

75880 

S 

75885 

S 

75887 

S 

75889 

S 

75891 

S 

75803 

N 

75894 

C 

75896 

C 

75898 

X 

75900 

C 

75940 

C 

75945 

c 

75946 

c 

75960 

c 

75961 

c 

^962 

c 

75964 

c 

75966 

c 

75968 

c 

75970 

c 

75978 

c 

75980 

S 

75982 

S 

75964 

S 

75969 

X 

75992 

c 

^993 

c 

7S994 

c 

75995 

c 

75996 

c 

76000 

X 

76001 

X 

76003 

X 

76010 

X 

76020 

X 

76040 

X 

76061 

X 

76062 

X 

76065 

X 

76066 

X 

78070 

E 

76075 

X 

76076 

X 

76078 

X 

76080 

X 

76086 

X 

"76088 

X 

78090 

S 

76091 

8 

76092 

A 

76093 

S 

76094 

8 

78096 

X 

76096 

X 

76098 

X 

76100 

X 

76101 

X 

76102 

X 

76120 

X 

76125 

X 

76140 

E 

76150 

X 

76350 

N 

76365 

8 

76360 

8 

76365 

8 

76370 

S 

76375 

S 

76380 

S 

76390 

S 

76400 

8 

76499 

X 

76606 

8 

Descriptkin 


Vein  x-ray,  skuM 

Vein  x-ray,  skull  

Vein  x-ray,  eye  socket 

Vein  x-ray,  Hver 

Vein  x-ray,  Hver 

Vein  x-ray,  Hver 

Vein  x-ray,  liver 


Venous  sampling  by  cattieter  „ 
Xrays,  transcatheter  therapy  ._ 
Xrays,  transcatheter  therapy  .~. 

FoHcMHjp  angiogram  - 

Arterial  catheter  exchange  — 
X-ray  placement,  vein  fHter . — 

Intravascular  us ~ 

Intravascular  us — 

Transcattieter  intro,  stent „. 

Retrieval,  broken  catheter 

Repair  arterial  bkx^cage ..- 

Repair  artery  tikxkage,  each  ~. 

Repair  arterial  bkxdcage 

Repair  artery  bk}ckage,  eoph  ... 

Vascular  biopsy — 

Repair  venous  bkxdoge 

Contrast  xray  exam  bile  duct ... 
Contrast  xray  exam  bile  dud  ~ 
Xray  control  catheter  change  ... 
Abscess  drainage  under  x-ray 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam „. 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Fhjoroscope  examination 

Fluoroscope  exam,  extensive  . 
Needle  kxalizatkxi  by  x-ray  — 

X-ray,  nose  to  rectum „. 

X-rays  lor  bone  age 

X-rays,  bone  evaluatkx) „. 

X-rays,  bone  sunrey 

X-rays,  bone  sunrey 

X-rays,  txxie  evakiatkxi ^. 

Joint(s)  survey,  single  film  — 
CT  scan,  bone  density  study  .. 

Dual  er>ergy  x-ray  study 

Dual  energy  x-ray  Study _.. 

Photodensitometry 

X-ray  exam  of  fistula 


X-ray  of  mammary  duct 

X-ray  of  mammary  ducts  .... 
Mammogram,  one  breast .... 
Marrmnogram,  both  breasts  . 
Mammogram,  screening  .... 
Magnetk:  image,  breast 


Magnetic  image,  both  breasts  . 

Stereotactic  breast  biopsy  

X-ray  of  needle  wire,  breast  — 
X-ray  exam,  breast  specinwi .. 
X-ray  exam  of  body  section  ..... 
Complex  body  section  x-ray  — 
Complex  body  section  x-rays  .. 

Cinematic  x-rays 

Cinematic  x-rays 

X-ray  consultation .- 

X-ray  exam,  dry  process ~. 

Special  x-ray  contrast  study  .~. 

CAT  scan  for  kxalization _ 

CAT  scan  lor  needle  bio(»y  «.. 
CAT  scan  for  cyst  aspiratkm  ~. 
CAT  scan  for  therapy  guide  ..... 
3dfhok)graph  reconstr  add-on .. 

CAT  scan  foNow-up  study „. 

Mr  spectroscopy 

Magnetic  image,  bone  marrow 

Radngraphic  procedure -. 

Echo  exam  of  head 


Proposed 
APC 


739 
739 
730 
739 
739 
738 
739 


706 


Relative 
weight 


5.83 
5.83 
5.83 
5.83 
5.83 
5.83 
5.83 


1.96 


738 
738 
738 
716 


Tie 
716 
716 
700 
700 
700 
700 
700 
700 
700 


706 
700 
700 
706 
706 
706 
748 
746 

"ni 

726 
706 
706 
700 
700 
706 
706 
700 
700 

TOO 

"fib 

710 
710 
710 
710 
710 
726 
726 
700 
747 


4.48 
4.48 
4.48 
1.59 


1.59 
1.59 
1.59 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 
0.78 

"l"98 
0.78 
0.78 
1.96 
1.96 
1.96 

o:69 

0.69 

"i'sH 

7.96 
1.96 
1.96 
0.78 
0.78 
1.96 
1.96 
0.78 
0.78 

a78 


Proposed 
payment 


5.06 
5.06 
5.06 
5.06 
6.06 
5.06 
7.96 
7.96 
0.78 
1.65 


$306.53 
S306.53 
$306.53 
$308.53 
$306.53 
$30653 
$30853 


S103.82 


$237.03 
$237.03 

szsrxa 

$84.23 


$8423 
$84.23 
$84.23 
$41.14 
$41.14 
$41.14 
$41.14 
$41.14 
$41.14 
$41.14 

"smK 

$41.14 

$41.14 

$103.82 

$103.82 

$103.82 

$36.24 

S36.24 

ittiTii 

$421.16 

$10352 

$10352 

$41.14 

$41.14 

$103.82 

$10352 

$41.14 

S41.14 

""$4l"l4 

'"S»7.39 
$26759 
$26759 
$26759 
$26759 
$26759 
$421.16 
$421.16 
$41.14 
$37.17 


National 
uriadjusted 
coinsurance 


$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 
$168.82 


$67.63 


$13354 

$133.34 

$133.34 

$47.91 


Minimum 
unadjusted 
coinsurance 


$61.71 
$61.71 
$61.71 
$61.71 
$81.71 
$61.71 
$81.71 


$20.76 


$47.41 
$47.41 
$47.41 
$16.86 


— ~~— 

.^„.™. 

$16.86 

$47.91 

$16.86 

$47.91 

$16.85 

$2257 

$8.23 

$2257 

$8.23 

$2257 

$8.23 

$22.37 

$8.23 

$22.37 

$8.23 

$2257 

$8.23 

$2257 

$8.23 

$57.63 

$20.76 

$2257 

$8.23 

$22.37 

S8.23 

$57.63 

$20.76 

$67.63 

$20.76 

$67.63 

$20.76 

$19.44 

$7.25 

$19.44 

$725 

$2S8!69 

$84'23 

$258.09 

$8453 

$57.63 

$20.76 

$57.63 

$20.76 

S2257 

$653 

$22.37 

$853 

$57.63 

$20.76 

$57.63 

$20.76 

$22.37 

$853 

$2257 

$853 

$2257 

$853 

$176.28 

$53.46 

$176.28 

$53.48 

$176.28 

$53.48 

$176.28 

$53.48 

$176.28 

$53.48 

$176.28 

$53.48 

$256.09 

$8453 

$268.09 

$8453 

$2^37 

$853 

$64.69 

$17.43 

<  CPT  codes  Mid  descriptkms  only  are  copyrigM  1997  Amectoan  Medical 
>  CopyrigM  1994  Afnerican  Oemal  AaaocMon.  Al  rights  rasenwL 


Asaodaton.  Al  Rights  Reeen^ad.  ApplicatM  FARSA)FARS  Apply. 


47694 


Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 
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CPTV 
HCPCS* 

HOPD 

Status 

indicatof 

76511 

S 

76512 

S 

76513 

S 

76516 

S 

76519 

S 

76529 

S 

76536 

s 

76604 

s 

76645 

s 

76700 

s 

76705 

s 

76770 

s 

76775 

s 

76778 

S 

76800 

S 

76805 

s 

76810 

s 

76815 

s 

76816 

S 

76818 

8 

76825 

X 

76826 

X 

76827 

X 

76828 

X 

76830 

s 

76831 

s 

76856 

s 

76857 

S 

76870 

S 

76872 

S 

76880 

s 

76885 

s 

76886 

s 

76930 

X 

76932 

X 

76934 

X 

76936 

X 

76938 

X 

76941 

X 

76942 

X 

76945 

X 

76946 

X 

76948 

X 

76950 

X 

76960 

X 

76965 

X 

76970 

S 

76975 

s 

76986 

s 

76999 

s 

77261 

X 

77262 

X 

77263 

X 

77280 

X 

77285 

X 

77290 

X 

77295 

X 

77299 

X 

77300 

X 

77305 

X 

77310 

X 

77315 

X 

77321 

X 

77326 

X 

77327 

X 

77328 

X 

77331 

X 

77332 

X 

77333 

X 

77334 

X 

77336 

X 

77370 

X 

77399 

X 

77401 

s 

77402 

S 

Deacripiion 


Propos6d 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Echo  exam  ol  eye 

Echo  exam  of  eye 

Echo  exam  of  eye,  water  bath  .... 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  head  and  neck 

Echo  exam  of  chest 

Echo  exam  of  breast 

Echo  exam  of  atxlomen .- 

Echo  exam  of  atxlomen 

Echo  exam  abdomen  back  wall ... 
Echo  exam  abdomen  back  wall ... 

Echo  exam  kidney  transplant  , 

Echo  exam  spinal  canal 

Echo  exam  of  pregnant  uterus  .... 
Echo  exam  of  pregnant  uterus  .... 
Echo  exam  of  pregnant  uterus  .... 

Echo  exam  foltowup  or  repeat 

Fetal  bwphysical  profile 

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam,  transvaginal  

Echo  exam,  uterus 

Echo  exam  of  pelvis  

Echo  exam  of  pelvis  

Echo  exam  of  scrotum 

Echo  exam,  transrectal 

Echo  exam  of  extremity _ 

Echo  exam,  infant  hips 

Echo  exam,  infant  hips 

Echo  guide  tor  heart  sac  tap 

Echo  guide  for  heart  bK)psy 

Echo  guide  for  chest  tap 

Echo  guide  for  artery  repair 

Echo  exam  for  drainage  

Echo  guide  for  transfuskxi 

Echo  guide  for  biopsy „ 

Echo  guide,  villus  sampling „. 

Echo  guide  for  eimnkx:entesis  

Echo  guide,  ova  aspiration  

Echo  guidance  radiotherapy 

Echo  guidance  radiotherapy 

Echo  guidance  radkXherEipy 

Ultrasound  exam  folkjw-up 

Gl  endoscopic  ultrasound 

Echo  exam  at  surgery 

Echo  examination  procedure 

Radiation  therapy  pjlanning 

Radiation  therapy  planning 

Radiatkxi  therapy  planning 

Set  radiatkxi  therapy  fiekl „. 

Set  radiatkxi  therapy  fiekj 

Set  radiatkxi  therapy  TieM 

Set  radiatkxi  therapy  fieU 

Radiatkxi  therapy  planning 

Radiatkxi  therapy  dose  plan 

Radiatkxi  therapy  dose  plan 

Radiation  therapy  dose  plan  .._.... 

Radiatkxi  therapy  dose  plan 

Radiatkxi  therapy  port  plan  .„....„ 

Radiatkxi  therapy  dose  plan 

Radiatkxi  therapy  dose  plan  ........ 

Radiation  thersipy  dose  plan 

Special  radiation  dosimetry 

Radiation  treatment  akl(s)  

Radiation  treatment  ak](s)  

Radiation  treatment  akl(s)  

Radiation  physKS  consu . 

Radiatkxi  physKS  consult 

External  radiatwn  dosimetry 

Radiatkxi  treatment  delivery 

Radiatkxi  treatment  delivery 


747 

747 

747 

747 

747 

747 

747 

747 

747 

747 

747 

747 

747 

747 

747 

747 

747 

747 

747 

747 

967 

967 

867 

957 

747 

747 

747 

747 

747 

747 

747 

747 

747 

749 

749 

749 

749 

749 

749 

749 

749 

749 

749 

749 

749 

749 

747 

747 

747 

747 

750 

750 

750 

752 

752 

752 

752 

751 

751 

751 

751 

751 

751 

751 

751 

751 

751 

751 

751 

751 

750 

750 

750 

757 

757 


1.65 

1.65 

1.65 

1.65 

1.65 

1.65 

1.65 

1.65 

1.65 

1.65 

1.65 

1.6S 

1.65 

1.65 

1.65 

1.65 

1.65 

1.65 

1.65 

1.65 

2.83 

2.83 

2.83 

2.83 

1.65 

1.65 

1.65 

1.65 

1.65 

1.65 

1.65 

1.65 

1.66 

2.46 

2.46 

2.46 

^46 

2.46 

Z46 

2.46 

2.46 

2.46 

2.46 

2.46 

2.46 

2.46 

1.65 

1.65 

1.65 

1.65 

0.93 

0.93 

0.93 

3.56 

3.56 

3.56 

3.56 

1.07 

1.07 

1.07 

1.07 

1.07 

1.07 

1.07 

1.07 

1.07 

1.07 

1.07 

1.07 

1.07 

0.93 

0.93 

0.93 

2.20 

2.20 


$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$149.86 
$149.86 
$149.86 
$149.86 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$87.17 
$130.27 
$130.27 
$130.27 
$130.27 
$130.27 
$130.27 
$130.27 
$130.27 
$130.27 
$130.27 
$130.27 
$130.27 
$130.27 
$87.17 
$87.17 
$87.17 
$87.17 
$48.97 
$48.97 
$48.97 
$188.05 
$188.05 
$188.05 
$188.05 
$56.81 
$66.81 
$66.61 
$66.81 
$66.81 
$56.81 
$66.81 
$66.81 
$56.81 
$66.81 
$66.81 
$66.81 
$66.81 
$48.97 
$4&97 
$48.97 
$116.55 
$116.55 


$54.69 
$54.69 
$54.69 
$54.69 
$64.69 
$54.69 
$64.69 
$54.69 
$64.69 
$54.69 
$64.69 
$64.69 
$54.69 
$54.69 
$54.69 
$54.69 
$54.69 
$54.69 
$54.69 
$54.69 
$117.07 
$117.07 
$117.07 
$117.07 
$54.69 
S54.69 
$64.69 
$54.69 
$54.69 
$54.69 
$64.69 
$54.69 
$54.69 
$76.16 
$76.16 
$76.16 
$76.16 
$76.16 
$76.16 
$76.16 
$76.16 
$76.16 
$76.16 
$76.16 
$76.16 
$7^.16 
$64.69 
$54.69 
$54.69 
$54.69 
$25.64 
$25.54 
$25.54 
$88.82 
$88.82 
$88.82 
$88.82 
$33.22 
$33.22 
$33.22 
$33.22 
$33.22 
$3322 
$33.22 
$33.22 
$33.22 
$33.22 
$33.22 
$33.22 
$33.22 
$25.54 
$25.54 
$25.54 
$52.43 
$52.43 


$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$29.97 
$29.97 
$29.97 
$29.97 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$17.43 
$26.05 
$26.05 
$26.05 
$26.05 
$26.05 
$26.05 
$26.05 
$26.05 
$26.05 
$26.05 
$26.05 
$26.05 
$26.05 
$17.43 
$17.43 
$17.43 
$17.43 
$9.79 
$9.79 
$9.79 
$37.61 
$37.61 
$37.61 
$37.61 
$11.36 
$11.36 
$11.36 
$11.36 
$11.36 
$11.36 
$11.36 
$11.36 
$11.36 
$11.36 
$11.36 
$11.36 
$11.36 
$9.79 
$9.79 
$9.79 
$23.31 
$23.31 


'  CPT  cod«  and  descriptions  only  are  copyright  1997  Amerkan  Medical  A»socia«on.  Al  RigMs  Reserved.  AppRcaMe  FARS/DFARS  Apply. 

>Capyrigr<t  1994  American  Dental  Aasociaiion.  All  rights  reserved. 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

Information — Continued 


CPTV 
HCPCS* 


HOPD 

Status 

indcator 


77403 

S 

77404 

S 

77406 

S 

77407 

S 

77408 

S 

77409 

S 

77411 

S 

77412 

S 

77413 

S 

77414 

S 

77416 

S 

77417 

X 

77419 

E 

77420 

E 

77425 

E 

77430 

E 

77431 

X 

77432 

X 

77470 

s 

77499 

N 

77600 

S 

77605 

S 

77610 

S 

77615 

S 

77620 

S 

rrrbo 

S 

77761 

S 

77762 

S 

77763 

s 

77776 

s 

77777 

s 

77778 

s 

77781 

s 

77782 

s 

77783 

s 

77784 

s 

77789 

s 

77790 

N 

77799 

s 

78000 

s 

78001 

s 

78003 

s 

78006 

s 

78007 

s 

78010 

s 

78011 

s 

78015 

s 

78016 

s 

78017 

s 

78018 

s 

78070 

s 

78075 

s 

78099 

s 

78102 

s 

78103 

s 

78104 

s 

78110 

s 

78111 

s 

78120 

s 

78121 

s 

78122 

s 

78130 

s 

78136 

s 

78140 

s 

78160 

s 

78162 

s 

78170 

s 

78172 

s 

78185 

s 

78190 

s 

78191 

s 

78195 

s 

78199 

s 

78201 

s 

78202 

s 

Descriptkxi 


Radiatkxi  treatment  delivery 

Radiation  treatment  delivery 

Radiatkxi  treatment  delivery 

Radiatkxi  treatment  delivery _. 

Radiatkxi  treatment  delivery 

Radiation  treatment  delivery , 

Radiatkxi  treatment  delivery 

Radiatkxi  treatment  delivery „ 

Radiatkxi  treatment  delivery 

Radiatkxi  treatment  delivery 

Radiatkxi  treatment  delivery 

Radk)logy  port  film(s) „ 

Weekly  radiatkxi  therapy „.„. 

Weekly  radiatkxi  therapy 

Weekly  radiatkxi  therapy 

Weekly  radiatkxi  therapy „. 

Radiatkjn  therapy  management ._ 

Stereotactk:  radiation  trmt _ 

Special  radiation  treatment „ 

Radiation  therapy  management  .„ 

Hyperthermia  treatment  

Hyperthermia  treatment  ... 

Hyperthemnia  treatment 

Hyperthermia  treatment  

Hyperthermia  treatment  

Infuse  radioactive  materials „ 

Radioelement  applcatk)n 

Radk>element  applnatton 

Radk)element  a(3plk»tk>n 

Radk>element  applcatkin 

Radk>element  applcation „. 

Radk>element  appicatkm 

High  Intensity  brachytherapy  ..; 

High  intensity  brachytherapy  „ 

High  intensity  brsK^ytherapy  „ 

High  intensity  txachytherapy  

Radk>element  applcatk)n „. 

Radk>element  handling 

Radium/radkxsotope  therapy 

Thyrokl,  single  uptake 

Thynxd,  multiple  uptakes 

Thyrokl  suppresa/stimul 

Thyrokl,  imaging  with  uptake 

Thyrokl,  image,  mult  uptakes  

Thyrokl  imaging  

Thyrokl  imaging  with  ftow 

Thyrokl  met  imaging  

Thyrokl  met  imaging/studies  . 

Thyrokl  met  imaging,  mult 

Thyrokl,  met  Imaging,  tody  

Parathyrokl  nuclear  imaging  .... 

Adrenal  nuclear  Imaging 

Endocrine  nuclear  procedure ... 

Bone  marrow  imaging,  ltd 

Bone  marrow  imaging,  mult 

Bone  marrow  imaging,  body  .... 

Plasma  volume,  single 

Plasma  volunne,  multiple 

Red  cell  mass,  single 

Red  cell  mass,  multipie 

Blood  volume 

Red  cell  survival  study „ 

Red  cell  survival  kinetics  „. 

Red  cell  sequestratkxi 

Plasma  Insn  turnover .. 

Iron  absorptkxi  exam 

Red  cell  iron  utillzatkxi 

Total  body  iron  estimatkx) 

Spleen  imaging 

Platelet  survival,  kinettcs 

Platelet  survival 

Lymph  system  imaging 

Blood/lymph  nuclear  exam  

Liver  imaging 

Liver  imaging  wilti  flow  


APC 


757 
757 
757 
757 
757 
7S7 
757 
757 
757 
757 
757 
700 


750 
750 
757 


758 
758 
758 
758 
758 
759 
759 
^9 
759 
759 
759 
759 
759 
759 
759 
759 
759 


759 

761 

762 

762 

771 

772 

771 

771 

771 

772 

7T2 

772 

772 

772 

781 

771 

771 

771 

761 

761 

761 

762 

762 

762 

762 

762 

762 

762 

762 

762 

771 

762 

762 

772 

781 

771 

771 


2.20 
2:20 
2.20 
2.20 
2.20 
220 
220 
220 
220 
220 
220 
a78 


0.93 
0.83 
220 


3.41 
3.41 
3.41 
3.41 
3.41 
&09 
a09 

ao9 
ao9 

&09 
&09 
8.09 

ao9 
ao9 
ao9 
ao9 
ao9 


Proposed 

payment 

rale 


a09 

2.06 

1.80 

1.80 

3.81 

428 

3.81 

3.81 

3.81 

428 

428 

428 

428 

428 

2J» 

3.81 

3.81 

3.81 

2.06 

Z06 

Z06 

1.80 

1.80 

1.80 

1.80 

1.80 

1.80 

1.80 

1.80 

1.80 

3.81 

1.80 

1J0 

428 

2.06 

3.81 

3.81 


$116.55 
$116.55 
$116.55 
$116.55 
$116.55 
$116.55 
$116.55 
$116.55 
$116.55 
$116.55 
$116.55 
$41.14 


$48.97 

$48.97 

$116.55 

$18022 
$180.22 
$18022 
$18022 
$18022 
$428.02 
$428.02 
$428.02 
$428.02 
$428.02 
$428.02 
$428.02 
$428.02 
$428.02 
$428.02 
$428.02 
$428.02 

$42ab2 

$10a72 

$05.01 

$85.01 

$201.77 

$22625 

$201.77 

$201.77 

$201.77 

$22625 

$22625 

$22625 

$22625 

S22625 

$10a72 

$201.77 

$201.77 

$201.77 

$106.72 

$108.72 

$106.72 

S85.01 

$85X)1 

$85.01 

$95J)1 

$86.01 

$85.01 

$86.01 

$86.01 

$86.01 

$201.77 

S85.01 

$85.01 

$22625 

$108.72 

$201.77 

$201.77 


Natkxial 
unac^usted 
coinsurance 


$52.43 
$52.43 
$52.43 
$52.43 
$52.43 
$52.43 
$52.43 
$5Z43 
$62.43 
$52.43 
$52.43 
$22J7 


$25.54 

$25.54 
$62.43 


$76.84 

$76.84 

$76.84 

$76.84 

$76.84 

$160.01 

$160.01 

$160.01 

$160.01 

$160.01 

$160.01 

$160.01 

$160.01 

$160.01 

$160.01 

$160.01 

$160.01 


Minimum 
unadjusted 
coinsurance 


$160.01 

$61.47 

$51.53 

$51.53 

$116.84 

$127.92 

$116.84 

$116.84 

$116.84 

$127.92 

$127.92 

$127.92 

$127.92 

$127.92 

$61.47 

$116.84 

$1ia84 

$116.84 

$61.47 

$81.47 

$81.47 

$61.53 

$61.53 

S61.63 

$61.53 

$5153 

$51.53 

S51.53 

$51.53 

$61.53 

$116.84 

$51.53 

$51.53' 

$127.92 

$61.47 

$116.84 

$116.84 


$23.31 
$23.31 
$23.31 
$23.31 
$23.31 
$23.31 
$23.31 
$23.31 
$23.31 
$23.31 
$23.31 
$823 


$8.78 

$8.78 

$23.31 


$36.04 
$36.04 
$36.04 
$36.04 
$36.04 
$85.60 
$85.60 
$85.60 
$85.60 
$85.60 
$85.60 
$85.60 
$85.60 
$85.60 
$85.60 
$85.60 
$85.60 


$85.60 

$21.74 

$19.00 

$19.00 

$40.35 

$4525 

$40.35 

$40.35 

$40.35 

$4525 

$4525 

$4525 

$4525 

$4525 

$21.74 

$40.35 

$40.35 

$40.35 

$21.74 

$21.74 

$21.74 

$19.00 

$19.00 

$19.00 

$19.00 

$19.00 

$19.00 

$19.00 

$19.00 

$19.00 

$40.35 

$19.00 

$19.00 

$4525 

$21.74 

$40.35 

$40.35 


<  Ctn' codas  and 
*CepyilgMi994 


only  are  copyilgM  1997  American  Medici  Associatkm.  Al  Rights  Reserved.  AppKcAMe  FARS/DFARS  Apply. 
Dental  AaaocWon.  Al  rigMs  raaaivad. 
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cptv 

HOPD 

HCPCS* 

status 
Indicator 

78205 

S 

78215 

S 

78216 

S 

78220 

S 

78223 

S 

78230 

8 

78231 

S 

78232 

S 

78258 

S 

78261 

S 

78262 

S 

78264 

8 

78270 

8 

78271 

S 

78272 

8 

78278 

8 

78282 

S 

78290 

S 

78291 

8 

78299 

S 

78300 

S 

78305 

S 

78306 

8 

78315 

S 

78320 

S 

78350 

X 

78351 

e 

78399 

S 

78414 

8 

78428 

S 

78445 

8 

78455 

S 

78457 

8 

78468 

S 

78459 

8 

78460 

S 

78461 

8 

78464 

8 

78465 

S 

78466 

S 

78468 

8 

78469 

8 

78472 

8 

78473 

8 

78478 

8 

78480 

8 

78481 

8 

78483 

S 

78491 

E 

78492 

E 

78499 

8 

78580 

S 

78584 

S 

78585 

S 

78586 

8 

78587 

8 

78591 

8 

78593 

8 

78594 

8 

78596 

S 

78599 

S 

78600 

8 

78601 

8 

78605 

8 

78606 

S 

78607 

S 

78608 

8 

78609 

8 

78610 

S 

78615 

8 

78630 

S 

78635 

S 

78645 

S 

78647 

8 

78650 

S 

Description 


Liver  Imaging  (3D)  , 

Liver  and  spleen  imaging 

Liver  &  spleen  image,  flow  ..., 

Liver  tunctlon  study , 

Hepatobiliary  Imaging  

Salivary  gland  Imaging 

Senal  salivary  Imaging 

Salivary  gland  function  exam  , 

Esophageal  motility  study 

Gastric  mucosa  imaging  


Gastroesophageal  reflux  exam  ... 

Gastric  emptying  study 

Vit  B-12  absorption  exam  

Vit  B-12  absorp  exam,  IF 

Vit  B-12  absorp.  combined  

Acute  Gl  blood  loss  Imaging 

Gl  protein  loss  exam 

Meckel's  divert  exam  

Leveen/shunt  patency  exam  ....... 

Gl  nuclear  procedure 

Bone  Imaging,  limited  area 

Bone  Imaging,  multlpte  areas 

Bone  imaging,  whole  t)ody  

Bone  Imaging,  3  phase 

Bone  Inaging  (3D) 

Bone  mineral,  single  photon 

Bone  mineral,  dual  photon 

Musculoskeletal  nuclear  exam .... 

Norwmaging  heart  function 

Cardiac  shunt  imaging , 

Vascular  flow  Imaging , 

Venous  thrombosis  study  , 

Venous  thrombosis  imaging 

Ven  thrombosis  Images,  bilat 

Heart  muscle  imaging  (PET)  

Heart  muscle  blood  single  

Heart  muscle  blood  multiple  

Heart  image  (3D)  single 

Heart  image  (3D)  multiple 

Heart  infarct  image  

Heart  Infarct  Image,  EF 

Heart  Infarct  Image  (3D)  

Gated  heart,  resting 

Gated  heart,  multiple  

Heart  wall  motion  (add-on)  

Heart  function,  (add-on) 

Heart  first  pass  single 

Heart  first  pass  multiple 

Heart  image  (pet)  single 

Heart  image  (pet)  multiple  

Cardiovascular  nuclear  exam 

Lung  perfusKin  imaging  

Lung  V/Q  Image  single  breath 

Lung  V/Q  imaging 

Aerosol  lung  Image,  single  

Aerosol  lung  Image,  multiple  

Vent  image,  1  breath,  1  proj 

Vent  image,  1  proj,  gas  

Vent  image,  mult  proj,  gas 

Lung  ditterential  function 

Respiratory  nuclear  exam 

Brain  imaging,  ltd  static  

Brain  ltd  Imaging  &  flow 

Brain  imaging,  complete 

Brain  Imaging  comp  &  flow 

Brain  Imaging  (3D) 

Brain  imaging  (PET)  _ , 

Brain  Imaging  (PET)  , 

Brain  flow  Imaging  only 

Cerebral  bkxxJ  flow  Imaging 

Cerebrospinal  fluid  scan 

CSF  ventnculography  

CSF  shunt  evaluaton  

Cerebrospinal  fluid  scan 

CSF  leakage  imaging  


Proposed 
APC 


781 

77r 

771 

772 

772 

771 

771 

772 

772 

771 

772 

772 

761 

781 

761 

772 

761 

771 

772 

761 

771 

771 

771 

772 

781 

700 


Relative 
weight 


771 
762 
771 
771 
762 
771 
771 
760 
771 
772 
781 
782 
771 
772 
781 
772 
772 
771 
771 
771 
772 


762 
771 
772 
772 
771 
771 
771 
771 
772 
772 
771 
771 
771 
771 
772 
781 
760 
760 
771 
772 
772 
772 
772 
781 
772 


5.37 
3.81 
3.81 
4.28 
4.28 
3.81 
3.81 
4.28 
4.28 
3.81 
4.28 
4.28 
2.06 
2.06 
2.06 
4.28 
2.06 
3.81 
4.28 
2.06 
3.81 
3.81 
3.81 
4.28 
5.37 
0.78 


3.81 
1.80 
3.81 
3.81 
1.80 
3.81 
3.81 
17.91 
3.81 
4.28 
5.37 
9.50 
3.81 
4.28 
5.37 
4.28 
4.28 
3.81 
3.81 
3.81 
4.28 


1.80 
3.81 
4.28 
4.28 
3.81 
3.81 
3.81 
3.81 
4.28 
4.28 
3.81 
3.81 
3.81 
3.81 
4.28 
5.37 
17.91 
17.91 
3.81 
4.28 
4.28 
4.28 
4.28 
5.37 
4.28 


Proposed 

payment 

rate 


$284.04 
$201.77 
$201.77 
$226.25 
$226.25 
$201.77 
$201.77 
$226.25 
$226.25 
$201.77 
$226.25 
$226.25 
$108.72 
$108.72 
$108.72 
$226.25 
$108.72 
$201.77 
$226.25 
$108.72 
$201.77 
$201.77 
$201.77 
$226.25 
$284.04 
$41.14 


$201.77 
$95.01 
$201.77 
$201.77 
$95.01 
$201.77 
$201.77 
$947.13 
$201.77 
$226.25 
$284.04 
$502.46 
$201.77 
$226.25 
$284.04 
$226.25 
$226.25 
$201.77 
$201.77 
$201.77 
$226.25 


$95.01 
$201.77 
$226.25 
$226.25 
$201.77 
$201.77 
$201.77 
$201.77 
$226.25 
$226.25 
$201.77 
$201.77 
$201.77 
$201.77 
$226.25 
$284.04 
$947.13 
$947.13 
$201.77 
$226.25 
$226.25 
$226.25 
$226.25 
$284.04 
$226.25 


National 
unacljusted 
coinsurance 


$145.77 

$116.84 

$116.84 

$127.92 

$127.92 

$116.84 

$116.84 

$127.92 

$127.92 

$116.84 

$127.92 

$127.92 

$61.47 

$61.47 

$61.47 

$127.92 

$61.47 

$116.84 

$127.92 

$61.47 

$116.84 

$116.84 

$116.84 

$127.92 

$145.77 

$22.37 


Miriimum 
unacljusted 
coinsurance 


$116.84 
$51.53 
$116.84 
$116.84 
$51.53 
$116.84 
$116.84 
$419.46 
$116.84 
$127.92 
$145.77 
$275.04 
$116.84 
$127.92 
$145.77 
$127.92 
$127.92 
$116.84 
$116.84 
$116.84 
$127.92 


$51.53 
$116.84 
$127.92 
$127.92 
$116.84 
$116.84 
$116.84 
$116.84 
$127.92 
$127.92 
$116.84 
$116.84 
$116.84 
$116.84 
$127.92 
$145.77 
$419.46 
$419.46 
$116.84 
$127.92 
$127.92 
$127.92 
$127.92 
$145.77 
$127.92 


$56.81 
$40.35 
$40.35 
$45.25 
$45.25 
$40.35 
$40.35 
$45.25 
$45.25 
$40.35 
$45.25 
$45.25 
$21.74 
$21.74 
$21.74 
$45.25 
$21.74 
$40.35 
$45.25 
$21.74 
$40.35 
$40.35 
$40.35 
$45.25 
$56.81 
$8.23 


$40.35 
$19.00 
$40.35 
$40.35 
$19.00 
$40.35 
$40.35 

$189.43 
$40.35 
$45.25 
$56.81 

$100.49 
$40.35 
$45.25 
$56.81 
$45.25 
$45.25 
$40.35 
S40.35 
$40.35 
$45.25 


$19.00 
$40.35 
$45.25 
$45.25 
$40.35 
$40.35 
$40.35 
$40.35 
$45.25 
$45.25 
S40.35 
$40.35 
$40.35 
$40.35 
$45.25 
$56.81 
$189.43 
$189.43 
$40.35 
$45.25 
$45.25 
$45.25 
$45.25 
$56.81 
$45.25 


'  CPT  codes  and  descrip«ons  only  are  copyright  1997  American  Medical  Associatfon.  A»  Rights  Reserved.  Appnc^>le  FARS/OFARS  Aooty 
'  Copyright  1 994  American  Dental  Association.  A«  rights  reserved. 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

Information— Continued 


CPTV 
HCPCS* 


HOPD 

Status 

indicator 


78660 

S 

78699 

S 

78700 

S 

78701 

S 

78704 

S 

78707 

S 

78708 

S 

78709 

S 

78710 

S 

78715 

S 

78725 

S 

78730 

S 

78740 

S 

78760 

S 

78761 

S 

78799 

S 

78800 

S 

78801 

S 

78802 

s 

78803 

s 

78805 

8 

78806 

S 

78807 

8 

78810 

S 

78890 

N 

78891 

N 

78990 

E 

78999 

S 

79000 

S 

79001 

s 

79020 

s 

79030 

s 

79035 

s 

79100 

s 

79200 

s 

79300 

s 

79400 

s 

79420 

s 

79440 

s 

79900 

N 

79999 

s 

80049 

A 

80050 

A 

80051 

A 

80064 

A 

80055 

A 

80058 

A 

80059 

A 

80061 

A 

80072 

A 

80090 

A 

80091 

A 

80092 

A 

80100 

A 

80101 

A 

80102 

A 

80103 

N 

80150 

A 

80152 

A 

80154 

A 

80156 

A 

80158 

A 

80160 

A 

80162 

A 

80164 

A 

80166 

A 

80168 

A 

80170 

A 

80172 

A 

80174 

A 

80176 

A 

80178 

A 

80182 

A 

80184 

A 

80185 

A 

Description 


Nuclear  exam  o(  tear  (low 

Nervous  system  nuclear  exam  , 

Kidney  imaging,  static 

Kidney  Imaging  with  flow  

Imaging  renogram 

Kidney  flow  &  function  image  .. 
Kidney  fk>w  &  function  Image  .. 
Kidney  flow  &  function  Image  .. 

Kidney  Imaging  (3D)  

Renal  vascular  flow  exam 

Kidney  function  study 

Urinary  bladder  retentkxi — 

Ureteral  reflux  study 

Testicular  imaging 

Testicular  Imaging  &  flow 

Genitourinary  nuclear  exam 

Tumor  imaging,  limited  area  .... 

Tumor  Imaging,  mult  areas 

Tumor  Imaging,  whole  body  .... 

Tumor  imaging  (3D) 

Abscess  imaging,  ltd  area  

Abscess  Imaging,  whole  body  . 
Nuclear  localizatlon/at>sc8SS .... 

Tumor  Imaging  (PET)  

Nuclear  medicine  data  prec  . — 

Nuclear  med  data  proc 

Provide  diag  radionuclide<s)  .... 

Nuclear  diagnostic  exam  _ 

Intlal  hyperthyroid  therapy  

Repeat  hyperthyroid  therapy  .~ 

Thyroid  ablation 

Thyroid  ablation,  carcinoma 

Thyroid  metastatic  therapy  

Hematopoetic  nuclear  therapy  , 

Intracavitary  nuc  treatment  

Interstitial  nuclear  therapy ~ 

Nonhemato  nuclear  therapy  ... 

Intravascular  nuc  therapy  

Nuclear  joint  therapy 

Provide  ther  radlopharm(s) 

Nuclear  medicine  therapy 

Metabolic  panel,  basic 

General  health  panel  

Electrolyte  panel 


Proposed 
APC 


771 
771 
771 
771 
771 
771 
772 
772 
781 
771 
761 
771 
772 
771 
771 
771 
772 
772 
772 
782 
772 
772 
782 
760 


RaWive 


Comprehen  metabolic  panel . 

OtJstetric  panel .i 

Hepatic  function  panel 

Hepatitis  panel 

Lipid  panel 

Arthritis  panel — 

Torch  antibody  panel  

ThyrokJ  panel  

Thyroid  panel  w/TSH  ..... 

Drug  screen 
Drug  screen 


Dnjg  confirmation 

Drug  analysis,  tissue  prep 

Assay  of  amikacin _^ 

Assay  of  amitriptyline 

Assay  of  benzodiazepines 

Assay  carbamazepine 

Assay  of  cyclosporine 

Assay  of  desipramine  

Assay  for  digoxin 


Assay,  dipropylacetic  acid 

Assay  of  doxepin  _.. 

Assay  of  ethosuximide  . — 

Gentamicin 

Assay  for  gold 

Assay  of  Imlpramine 

Assay  for  lidocaine 

Assay  for  lithium  „.. 

Assay  for  nortriptyline 

Assay  lor  phenobarbital  ._. 
Assay  for  phenytoin  


761 
792 
791 
792 
792 
792 
791 
792 
791 
791 
791 
791 


791 


3.81 
3.81 
3.81 
3.81 
3.81 
3.81 
4.28 
4.28 
5.37 
3.81 
2.06 
3.81 
4.28 
3.81 
3.81 
3.81 
4.28 
4.28 
4.28 
9.50 
4.28 
4.28 
9.50 
17.91 


2.06 

4.80 

16.26 

"4.80 

4.80 

4.80 

16.26 

4.80 

16.26 

16.26 

16.26 

16.26 


Proposed 

payment 

rate 


16.26 


$201.77 
$201.77 
$201.77 
$201.77 
$201.77 
$201.77 
$226.25 
$226.25 
$284.04 
$201.77 
$108.72 
$201.77 
$226.25 
$201.77 
$201.77 
$201.77 
$226.25 
$226.25 
$226.25 
$502.46 
$226.25 
$226.25 
$502.46 
$947.13 


$106.72 
$253.68 
$859.96 
$253.68 
$253.68 
$253.68 
$859.96 
$253.68 
$859.96 
$859.96 
$859.96 
$859.96 


Natk)nal 
unadjusted 
coinsurance 


$859.96 


$116.84 
$116.84 
$116.84 
$116.84 
$116.84 
$116.84 
$127.92 
$127.92 
$145.77 
$116.84 
$61.47 
$116.84 
$127.92 
$116.84 
$116.84 
$116.84 
$127.92 
$127.92 
$127.92 
$275.04 
$127.92 
$127.92 
$275.04 
$419.46 


Minimum 
unadjusted 
coinsurance 


$61.47 
$144.19 
$562.06 
$144.19 
$144.19 
$144.19 
$562.06 
$144.19 
$562.06 
$562.06 
$562.06 
$562.06 


$562.06 


$40.35 
$40.35 
$40.35 
$40.35 
$40.35 
$40.35 
$45.25 
$45.25 
$66.81 
$40.35 
$21.74 
$40.35 
$45.25 
$40.35 
$40.35 
$4035 
$45.25 
$45.25 
$45.25 
$100.49 
S45.25 
$45.25 
$100.49 
$189.43 


$21.74 

$60.74 

$171.99 

$50.74 

$50.74 

$50.74 

$171.99 

$50.74 

$171.99 

$171.99 

$171.99 

$171.99 

'$17i"99 


<  CPT  codes  and  dMCfiplions  only  are  copyright  1997  AiTMrican  Medical  AMOdaton.  Al  Righti  Raservwl 
>  Copyright  1994  America  Oental  AssoctHion.  Al  right*  raseivad. 
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Addendum  B.— Proposed  hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


CPTV 
HCPCS » 

HOPD 

status 

indicator 

80186 

A 

80188 

A 

80190 

A 

80192 

A 

80194 

A 

80196 

A 

80197 

A 

80198 

A 

80200 

A 

80201 

A 

80202 

A 

80299 

A 

80400 

A 

80402 

A 

80406 

A 

80408 

A 

80410 

A 

80412 

A 

80414 

A 

80415 

A 

80416 

A 

80417 

A 

80418 

A 

80420 

A 

80422 

A 

80424 

A 

80426 

A 

80428 

A 

80430 

A 

80432 

A 

80434 

A 

80435 

A 

80436 

A 

80438 

A 

80439 

A 

80440 

A 

80500 

X 

80502 

X 

81000 

A 

81001 

A 

81002 

A 

81003 

A 

81005 

A 

81007 

A 

81015 

A 

81020 

A 

81025 

A 

81050 

A 

81099 

A 

82000 

A 

82003 

A 

82009 

A 

82010 

A 

82013 

A 

82024 

A 

82030 

A 

82040 

A 

82042 

A 

82043 

A 

82044 

A 

82055 

A 

82075 

A 

82085 

A 

62088 

A 

82101 

A 

82103 

A 

82104 

A 

82105 

A 

82106 

A 

82108 

A 

82128 

A 

82130 

A 

82131 

A 

82135 

A 

82140 

A 

Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Assay  for  phenytoin,  free 

Assay  for  primidone „. 

Assay  lor  procainamide 

Assay  for  procainamide 

Assay  lor  quinidine  

Assay  for  saHcytate 

Assay  for  tacroiimus  

Assay  for  theophyllirw 

Assay  for  tobramycin 

Assay  for  topiramate  „........„„ 

Assay  for  vancomycin 

Quantitative  assay,  drug  .... 

Actti  stimulation  panel „., 

Actfi  stimulation  panel „.... 

Acth  stimulation  panel 

Aldosterone  suppression  oval . 

Calcitonin  stimul  panel 

CRH  stimulation  panel 

Testosterone  response  

Estradiol  response  panel . 

Renin  stimulation  panel  „ 

Renin  stimulation  panel  

Pituitary  evaluation  panel 

Dexamethasone  panel 

Glucagon  tolerance  panel 

Glucagon  tolerance  panel 

Gor)adotrop<n  hormone  panel  . 

Growth  hormone  p>anel  

Growth  hornx>ne  r>anel „. 

Insulin  suppression  panel 

Insulin  tolersmce  panel 

Insulin  tolerance  panel 

Metyrapooe  par>el 

TRH  stimulation  panel 
TRH  stimulation  panel 
TRH  stimulation  panel 


Lab  pathology  consultation 

Lab  pathology  consultation 

Urinalysis,  nonauto,  w/scope 

Urinalysis,  auto,  w/scope 

Urinalysis  nonauto  w/o  scope , 

Urinalysis,  auto,  w/o  scope , 

Urinalysis , 

Urine  screen  for  bacteria „, 

Microscopic  exam  of  urine 

Urinalysis,  glass  test _ 

Urine  pregnancy  test 

Urinalysis,  volume  measure 

Urinalysis  test  procedure  

Assay  blood  acetaldehyde 

Assay  acetaminophen 

Test  for  acetone/ketones 

Acetone  assay  :... 

Acetylchoiinester-  aae  assay 

ACTH  .„ „ 

ADP  &  AMP  

Assay  serum  albumin  „ 

Assay  urine  albumin  

Microalbumin,  quantitative „......„ 

Microalbumin,  semiquant 

Assay  ethanol 


Assay  breath  ethantit 

Assay  of  aldolase 

Aldosterone 

Assay  of  urine  alkaloids 

Alpha- 1 -antitrypsin,  total .... 
Alpha-1 -antitrypsin,  pheno  . 
Alpha-fetoprotein,  serum .... 
Alpha-fetoprotein;  amniotic 

Assay,  aluminum 

Test  for  amino  acids 

Amino  acids  analysis 

Amino  acids  ....„ 

Assay,  aminolevulinic  acid  . 
Assay  of  ammonia 




1  i  i ! 

:    :    :        :    1 

Mi    11 





■" - 











882 
882 

0.39 
0.39 

S20.57 
$20.57 

-.... 

' 

$11.75 
$11.75 


$4.11 
$♦.11 


'  CPT  codes  and  detcriplions  only  are  copyrigh*  1997  American  Medical  Association.  Al  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyrigm  1994  American  Dental  Assoaabon.  A«  rights  reserved. 
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CPTV 
HCPCS* 

HOPD 

Status 

indicator 

Description 

Proposed 
APC 

Relative 
weight 

Proposed 

payment 

rate 

National 
unad|usted 
coinsurance 

Minimufn 
unadjusted 
coinsurance 

82143 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Amniotic  fluid  scan 

Assay  of  amphetamines - 

/Vssay  of  amylase „........„.„....„.»„_..„..„.»...    .._.... .„_. 

... 

'.ZZZ'Z'. 



82145 
82150 





82154 

Androstanedk)l  glucuronide  .._........„......-.....„_......._..»_....._.................„... 

82157 

Assay  of  androstenedk>ne ..«. ..................................... .„ „.. 

82160 
82163 
82164 
82172 

Androsterone  assay _..„ — .— . 

Assay  of  angiotensin  II  .„ 

Angiotensin  1  enzyme  test  .._.«. ,.< . 

/Vpollpoprotein  „     „„„ ..„_.„..„......„„..„„„..„...._„„.„...„...„ ........ 



82175 
82180 

Assay  of  arsenic  _. . . . 

Assay  of  ascoitoic  acid 

Atomic  absorption  . „ 

Assay  of  barbiturates  ..... ,. 

Beta-2  protein  „ 

Bile  acids,  total _.      

Bile  acids,  choiylglycine  ...; .. .._. ^.. 

Assay  bilirubin ™    

Assay  blllaibin „ ™.^ .. «.. „ „ .. 

Fecal  bilirubin  test ■. 

Test  feces  for  blood ...»..„...».. —....__„.._. „„ .................. 



82190 
82205 
82232 
82239 
82240 
82250 
82251 
82252 



.. — __.„. 

•»...»..»..».». 

82270 

82273 

Test  for  blood,  other  source  ™ . 

Assay  of  bradykinin .. . 

Assay  cadmium I.    

Assay  of  vitamin  D . 

Assay  of  vitamin  D „ _....„„...„.......™......„..  . 

. 

82286 
82300 

...^. .............. 



82306 
82307 

83308 
82310 
82330 
82331 
82340 
82355 

Assay  of  cateitonin „ 

Assay  catolum . 

Assay  cateium .... ...... . 

Calcium  Infuston  test «. 

Assay  cateium  in  urine : : 

Calculus  (stone)  analysis ...... .. 

Cateulus  (stone)  assay  „_ .„.......„....'......._..„...„............„ 



82360 





82365 
82370 

Cateulus  (stone)  assay  .. , 

X-ray  assay,  cateulus  (stone)  „._.. ...„......w...™. ...„ 

82374 
82375 

Assay  blood  carbon  dkjxide .• 

Assay  blood  carbon  monoxide  ...........™.™..™„...............„.„.„ 



82376 

Test  for  carbon  monoxide _.............._„....._„„„..„_ '. 



82378 

Carclnoembryonte  antigen  . 

Assay  carotene  

Assay  urine  catecholamines „ . . 

Assay  blood  catecfwlamines ... .._ 

Assay  three  catecholamines ^ 

................. 

82380 
82382 
82383 





82384 

82387 

Cathepsin-D  . 

Assay  ceruloplasmin „ 

Chemilumlnescent  assay . „_ 



82390 

82397 



82415 

Assay  chloramphenteol _ 

Assay  blood  chloride „ 

Assay  urine  chtoride  _„....„.................._ „. 

82435 
82436 

— 



82438 

Assay  other  fluid  chlorides 

Test  for  chlorohydrocarbons „ _ 

Assay  senjm  cholesterol , 

Assay  serum  cliolinesterase , „ _.    

Assay  rtx  chollnesterase _... _   „    

Assay  chondroitin  sulfate , . 

Gas/liquid  chromatography  ....™.™.........„...„....„„„.._...„..„ 

82441 

82465 

82480 

• 

82482 

82485 

82486 

—-—•——" 

82487 

Paper  chromatography  ™. 

82488 

Paper  chromatography  . 

Thin  layer  chromatograpfty „__.„      ........_I 

— 

82489 



82491 

Chromofography,  quantitative „ 

Assay  chromium  ..... „    

Assay  citrate .„..„.....„.... _..........,.„.™.............. .. ._ 

82495 
82507 



82520 
82523 
62525 

Assay  for  cocaine  „ 

Collagen  crosslinks ..„ „.. 

Assay  copper „„.„    ....„...„.„„..„. ;...... „......- 

.._..»_ . 

82528 

Assay  corticosterone „ ..„ 

Cortisol,  free 

Total  Cortisol ; . ... ,..„ 

Assay  creatine  „. . 

Assay  CK  (CPK)  .. 

Assay  CPK  in  blood  .. . . 

Creatine,  MB  fraction  .... 

Creatine,  isoforms .„„ ,„.™ „.. 

Assay  creatinine ™...„....™._„....„™._.._ 

82530 
82533 
82540 
82550 
82552 





82553 
82554 
82565 

— -. 



82570 

Assay  urine  creatinine _       .„.._        .„_„.    „ „„   . 

_.....„.      ... 

82675 

Creatinine  clearance  t»t . .„_ 

'  CPT  codes  aixl  descriptions  only  are  copyright  1997  American  Medical  Association.  Al  Rights  Reserved.  AppiicaHe  FARS/DFAf^  Apply. 
'CopyrigM  1994  American  Dental /kssocialion.  AH  rights  reserved. 
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CPTV 
HCPCS » 


82585 

A 

82595 

A 

82600 

A 

82607 

A 

82608 

A 

82615 

A 

82626 

A 

82627 

A 

82633 

A 

82634 

A 

82638 

A 

82646 

A 

82649 

A 

82661 

A 

82662 

A 

82664 

A 

82664 

A 

82686 

A 

82668 

A 

82670 

A 

82671 

A 

82672 

A 

82677 

A 

82679 

A 

82690 

A 

82693 

A 

82696 

A 

82705 

A 

82710 

A 

82715 

A 

82725 

A 

82728 

A 

82735 

A 

82742 

A 

82746 

A 

82747 

A 

82757 

A 

82759 

A 

82760 

A 

82775 

A 

82776 

A 

82784 

A 

82786 

A 

82787 

A 

82800 

A 

82803 

A 

82805 

A 

82810 

A 

82820 

A 

82926 

A 

82928 

A 

82S38 

A 

82941 

A 

82943 

A 

82946 

A 

82947 

A 

82948 

A 

82960 

A 

82961 

A 

82962 

A 

82953 

A 

82965 

A 

82960 

A 

82962 

A 

82963 

A 

82965 

A 

82975 

A 

82977 

A 

82978 

A 

82979 

A 

82960 

A 

82966 

A 

83001 

A 

83002 

A 

A 

'CFTcodwand 

»Cowrt 

gM19»4 

HOPD 

Status 

indicator 


Description 


Assay  cryofibrinogen , 
Assay  cryoglobulin  .... 

Assay  cyanide 

Vitamin  B-12 


B-12  t))nding  capacity 

Test  fof  urine  cystines  

Dehydroepiandrosterone 

Dehydroepiandrosterone 

Oesoxycorticoster  one  — 

Oeoxycortisoi 

Assay  diMcaine  number 

Assay  of  dihydrocodeinone .... 
Assay  of  dihydronx>rphin  one 
Dihydroiestosterone  assay  .... 
Assay,  dihydroxyvitamin  0  ..... 

Assay  of  dimethadione  

Electrophoreiic  test 

Epiandrosierone  assay 

Erytfiropoielin 

Estradiol 

Estrogens  assay :.. 

Estrogen  assay 

Estriol  ,.._.„........ 

Estrone 

EthctiiotvyrK)! . 


Ethylene  glycol 

Etiocholanoione 

Fats/Hpids,  feces,  qualitative 

Fats/Upids,  feces,  quantitative ... 

Fecal  fat  assay ««,. — 

Assay  blood  fatty  acids 

Assay  feoitln  

Assay  fluoride  

Assay  of  flurazepam  

Blood  folic  acid  serum 

Folic  acid,  RBC 

Assay  semen  fructose 

RBC  galactokinase  assay 

Assay  galactose 

Assay  galactose  transferase ..... 

Galactose  transferase  test 

Assay  gammaglobulin  IgM 

Assay,  gammaglobulin  igE 

lgGl,2. 3and4 

Blood  pH 

Blood  gases:  pH,  p02  &  pC02 
Blood  gases  W/02  saturation  .... 

Blood  gases,  02  sat  only  

Hemoglobitt-oxygen  atfir>ity 

Assay  gastric  acid '. 

Assay  gastric  acid 

Gastrin  test 

Assay  d  gastrin 

Assay  ot  glucagon 

Glucagon  tolerance  test 

Assay  quantitative,  glucose 

Raagisnt  strip/blood  glucoae 

Ghjoose  test 

Glucoae  tolerance  test  (GTT)  ... 

GTT-added  samples 

Glucosa-toKMJtamide  test 

Assay  G6PD  enzyme 

Test  ior  Q6P0  enzyme 

Glucose  biood  test 

Glucosidase  assay 

Assay  GOH  enzyme  

Assay  gluiamine 

Assay  0*  GGT 

Glutathione  assay 


Assay  RBC  glutathione  enzyme 

Assay  of  gluteihimide 

Glycated  protein — 

Gonadotropin  (FSH) 

Goradotropin  (LH)  

Assay  growth  hormone  (HGH)  .. 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
uriadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


»••• 


only  »•  copyrigM  1997  Amencan  Medical  Associalion.  M  Rights  Rnetved.  Applicable  FARS/DFARS  Apply. 
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CPTV 
HCPCS* 

HOPD 

status 

indicator 

83008 

A 

83010 

A 

83012 

A 

83015 

A 

83018 

A 

83019 

A 

83020 

A 

63026 

A 

83030 

A 

83033 

A 

83036 

A 

93045 

A 

83050 

A 

83051 

A 

83056 

A 

83060 

A 

83065 

A 

83068 

A 

83069 

A 

83070 

A 

83071 

A 

83088 

A 

83150 

A 

83491 

A 

83497 

A 

83498 

A 

83499 

A 

83500 

A 

83505 

A 

83516 

A 

83518 

A 

83519 

A 

83520 

A 

83525 

A 

83527 

A 

83528 

A 

83540 

A 

83550 

A 

83570 

A 

83582 

A 

83586 

A 

83593 

A 

83605 

A 

83615 

A 

63625 

A 

83632 

A 

83633 

A 

83634 

A 

83655 

A 

83661 

A 

83662 

A 

83670 

A 

83690 

A 

83715 

A 

83717 

A 

83718 

A 

83719 

A 

83721 

A 

83727 

A 

63735 

A 

«3775 

A 

83785 

A 

83805 

A 

83825 

A 

83835 

A 

83840 

A 

83857 

A 

83858 

A 

83864 

A 

83866 

A 

83872 

A 

83873 

A 

83874 

A 

83683 

A 

83885 

A 

Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Assay  guanosine 

Quant  assay  haptoglot)in  — 

Assay  haptoglobins 

Heavy  metal  screen 

Quantitative  screen,^  metals 

Breath  isotope  test 

Assay  hemoglobin .._ 

Hemoglobin,  copper  sulfate 
Fetal  hemoglobin  assay 


Fet^  fecal  hemoglobin  assay 

Glycated  hemoglobin  test 

Blood  mettiemoglobtn  test „. 

Blood  methemoglobin  assay 

Assay  plasma  hemoglobin 

Blood  sulfhemogiotMn  test ....._ 

Blood  sulfhemoglobin  assay 

Hemoglobin  heat  assay 

Hemoglobin  stability  screen 

Assay  urine  hemogtotwi  _. 

Quatt  assay  hemosiderin 

Quant  assay  of  hemoeiderin  ..._.„. 

Assay  histamine 

Assay  for  HVA  

Assay  of  corticosteroids 

Assay  5-HIAA 

Assay  of  progesterone 

Assay  of  progesteroTie » 

Assay  free  hydroxyproline  

Assay  total  hydroxyproline 

Immunoassay,  non  antibody 

Immunoassay,  dipstick 

Immunoassay  nonantibody 

Immunoassay,  RIA . 

Assay  of  insulin 

Assay  of  insulin 

Assay  intrinsic  factor .... 

Assay  iron 

Iron  binding  test 

Assay  IDH  enzyme 


Assay  Ketogenic  steroids  ..... 

Assay  17-(l7-KS)ketosteroids . 

Fractionation  ketosteroids 

Lactic  acid  assay  ..._ 

Lactate  (LD)  (LOH)  enzyme 

Assay  LDH  enzymes ,» 

Placental  lactogen . 

Test  urine  for  lactose 

Assay  urine  for  lactose 

Assay  for  lead 

Assay  L/S  ratk) „ 

ITS  ratk),  foam  stability 

Assay  LAP  enzyme 

Assay  Mpase 

Assay  blood  lipoproteins 

Assay  bkxxl  lipoproteins  .... 

Stood  lipoprotein  assay 

Bk>od  lipoprotein  assay :... 

Bkxxl  lipoprotein  assay 

LRH  hormone  assay 

Assay  magnesium 

Assay  of  md  enzyme 

Assay  of  manganese 

Assay  of  meprobamate 

Assay  mercury  . 

Assay  metanephrines 

Assay  methadone 

Assay  methemabumin 

Assay  nriethsuximide 

Mucopolysaccharides . 


Mucopolysaccharides  screen , 

Assay  synovial  fluid  mucin 

Assay,  CSF  protein 

Myogkibin 

Nephehxnelry,  not  specified « 

Assay  for  nckel _. 


*  Cn' codas  Md  dascriptons  only  are  cepyrighl  1997  American  ktadical  Assodaiicn.  Al  Rights  Resaned.  AppHcaMa  FARSA>FA% 
>Capyrlglil1994  American  Dental  AssocaaNon.  Al  rights  reserved. 
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CPTV 
HCPCS* 


83887 
83890 
83892 
83894 
83896 
83896 
83902 
83912 
83915 
83916 
83918 
83925 
83930 
83935 
83937 
83945 
83970 
83966 
83992 
84022 
84030 
84035 
84060 
84061 
84066 
84075 
84078 
84080 
84081 
84085 
84087 
84100 
84105 
84106 
84110 
84119 
84120 
84126 
84127 
84132 
84133 
84134 
84135 
84138 
84140 
84143 
84144 
84146 
84150 
84153 
84155 
84160 
84165 
84181 
84182 
84202 
84203 
84206 
84207 
84210 
84220 
84228 
84233 
84234 
_84235 
84238 
84244 
84252 
84255 
84260 
84270 
84275 
S4285 
84295 
84300 


HOPD 

Status 

indicaior 


Description 


Assay  nicotine 

Moiecuiar  diagnostics  .. 
Molecular  diagnostics  .. 
Molecular  diagnostics  .. 
Molecular  diagnostics  .. 
Molecular  diagnoedcs  .. 
Molecular  diagnostics  .. 
Genetic  examination  .... 
Assay  nudaoddaae  . — 

Oligoclonal  bands  ~ 

Assay  organic  acids ..... 

Opiates 

Assay  blood  osmolality 
Assay  urine  osmolality  . 
Assay  tor  osteocalcin ... 
Assay  oxalate . 


Assay  of  parattKxmone — 

Assay  body  fluid  acidity  ....;. 

Assay  tor  phencydidine 

Assay  of  phenothiazine 

Assay  blood  PKU 

Assay  phenylketones 

Assay  acid  phosphatase 

Phosphatase,  forensic  exam  

Assay  prostate  phosphatase  

Assay  alkaline  phosphatase 

Assay  alKallne  phosphatase 

Assay  alKallne  phosphatases 

Amniotic  fluid  enzyme  test 

Assay  RBC  PG6D  enzyme 

Assay  phosphohexose  enzymes 

Assay  phosphorus  

Assay  urine  phosphorus 

Test  for  porphobilinogen 

Assay  porphobilinogen 

Test  urine  lor  porphyrins 

Assay  urine  porphyrins  

Assay  feces  porphyrins 

Porphyrins,  feces 

Assay  senjm  potassium 

Assay  urine  potassium 

Prealbumin 

Assay  pregnanediol  

Assay  pregnanetriol  

Assay  for  pregnenolone 

Assay/1 7-hydroxypregnenolone .. 

Assay  progesterone 

Assay  lor  prolactin  

Assay  of  prostaglandin  

Prostate  specific  antigen 

Assay  protein  

Assay  serum  protein 

Assay  serum  proteins 

Western  Wot  test 

Protein,  western  blot  test 

Assay  RBC  protoporphyrin  ....:.... 

Test  RBC  protoporphyrin  

Assay  of  proinsulln 

Assay  vitamin  B-6 

Assay  pyruvate  

Assay  pyruvate  kinase 

Assay  quinine 

Assay  estrogen  

Assay  progesterone 

Assay  endocrine  hormorte 

Assay  non-endocrine  receptor .... 

Assay  of  renin 

Assay  vltamfn  8-2 

Assay  selenium 

Assay  serotonin  

Sex  hormone  gkAulin  (SHBG)  ... 

Assay  sialic  acid  - 

Assay  slice 

Assay  serum  sodium  

Assay  urine  sodium  


Proposed 


Relative 
weight 


Proposed 

payment 

rata 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


'  CRT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Association.  AH  Righb  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Associatton.AI  rights  reserved.  . 
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CPTV 
HCPCS* 


HOPD 

Status 

Indicator 


Description 


APC 


PropOMd 
payment 


National 
unadjusted 
coinsurance 


Minimuni 
unadjusted 
coinsurance 


84305 
84307 
84311 
84315 
84375 
84392 
84402 
84403 
84425 
84430 
84432 
84436 
84437 
84439 
84442 
84443 
84445 
84446 
84449 
84450 
84460 
84466 
84478 
84479 
84480 
84481 
84482 
84484 
84485 
84488 
84490 
84510 
84512 
84520 
84525 
84540 
84545 
84550 
84560 
84577 
84578 
84580 
84583 
84585 
84586 
84588 
84590 
84697 
84600 
84620 
84630 
84681 
84702 
84703 
84830 
84999 
85002 
85007 
85008 
85009 
85013 
85014 
85018 
85021 
85022 
85023 
85024 
86025 
85027 
85029 
85030 
86031 
85041 
85044 
85045 


Somatomedin 

Somatostatin — 

Spectrophotometry 

Body  fluid  specific  gravity 

Chron^ogram  assay,  sugare ; 

Assay  urine  sulfate  _. 

Testosterone 

Assay  total  testosterone 

Assay  vitamin  B-1 

Assay  thiocyanata 

Thyroglobulin „.....__ 

Assay,  total  thyroxine 

Assay  neonatal  thyroxine 

Assay,  free  thyroxine  

Thyroid  activity  (TBG)  assay  .. 
Assay  thyroid  siimtKvmone  ... 
Thyroid  ImmunoglobuKns  TSI  . 

Assay  vitamin  E  

Assay  for  transcortin 

Transferase  (AST)  (SGOT) 

Alanine  amino  (ALT)  (SGPT) .. 

Transferrin «... 

Assay  triglycerides ».. 

Assay  thyroid  (t-3  or  t-4)  .._... 
Assay  trikxlothyronine  (1-3)  .». 

Free  assay  (FT-3)  ™ 

T3  reverse 

Troponin,  quant 

Assay  duodenal  fluid  trypsin  ... 

Test  feces  for  trypsin  

Assay  feces  for  trypsin  

Assay  tyrosine — 

Troponin,  qua! 

Assay  urea  nitrogen — 

Urea  nitrogen  semi-quant 

Assay  urine  urea-N  

Urea-N  clearance  test . 

Assay  blood  uric  acid 

Assay  urine  uric  acid  

Assay  feces  urobilinogen .„ 

Test  urine  urobilinogen  „ 

Assay  urine  urobilinogen  

Assay  urine  urobHinogan  

Assay  urine  VMA 

VIP  assay 

Assay  vasopressin 

Assay  vltamin-A „..._.„_ 

Assay  vltamin-K 

Assay  for  volatiles 

Xyk)se  tolerance  test 

Assay  zinc ; 

Assay  C-peptide 

Chorionc  gonadotropin  test 

Chorionic  gonadotropin  assay 
Ovulation  tests 

CKncal  chemistry  test 

Bleeding  time  test 

Differential  WBC  count  

Nondlfferential  WBC  count 

Differential  WBC  count  . 

Hematocrit 

Hematocrit .. 

Hemoglol)in . 

Automated  hemogram  

Automated  hemogram 

Automated  hemogram  „ 

Automated  hemogram 

Automated  hemogram 

Automated  hemogram 

Automated  hemogram 

Automated  hemogram  

Manual  hemogram,  complete  cbc 

Red  bkxxl  cell  (RBC)  count 

Reticulocyte  count . ». 

Reticulocyte  count 


'  CPT  codes  aid  descriptions  only  are  copyrigM  1997  American  Medical  Associalion.  Al  Rights  Reserved.  Applicabie  FARS/DFARS  Apply. 
'  Copyright  1994  American  Dental /kssodation.  Al  rigMs  reserved. 


47704 


Federal  Register /Vol.  63.  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


ADDENDUM  B"— Proposed  hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


CPTV 
HCPCS* 

HOPO 

Status 

Indicator 

85048 

A 

85060 

X 

86095 

T 

86097 

X 

85102 

T 

86130 

A 

86170 

A 

861^ 

A 

85210 

A 

85220 

A 

85230 

A 

86240 

A 

86244 

A 

85245 

A 

85246 

A 

85247 

A 

85250 

A 

85260 

A 

85270 

A 

85280 

A 

85290 

A 

85291 

A 

85292 

A 

85293 

A 

85300 

A 

85301 

A 

85302 

A 

85303 

A 

86305 

A 

85306 

A 

85335 

A 

85337 

A 

86345 

A 

85347 

A 

85348 

A 

85360 

A 

85362 

A 

85366 

A 

85370 

A 

85378 

A 

85379 

A 

85384 

A 

85385 

A 

85390 

A 

86400 

A 

85410 

A 

85415 

A 

86420 

A 

85421 

A   - 

85441 

A 

86445 

A 

86460 

A 

86461 

A 

85475 

A 

85520 

A 

86625 

A 

85630 

A 

85535 

A 

85540 

A 

85547 

A 

86649 

A 

85565 

A 

B5557 

A 

85576 

A 

85585 

A 

85590 

A 

85595 

A 

85597 

A 

86610 

A 

66611 

A 

86612 

A 

85613 

A 

85635 

A 

85651 

A 

85652 

A 

Description 


White  blood  cell  (WBC)  count 

Blood  smear  interpretation 

Bone  man-ow  aspiration 

Bone  man'ow  Interpretation  .». 

Bone  marrow  biopsy 

Chromogenic  substrate  assay 

Blood  dot  retraction 

Blood  clot  lysis  time .... 

Blood  clot  tactor  II  test 

Blood  clot  factor  V  test  — 

Blood  clot  factor  VII  test  

Blood  clot  factor  VIII  test  

Blood  clot  factor  VIII  test  

Blood  clot  factor  VIII  test  

Blood  clot  factor  VIII  test  

Blood  clot  factor  VIII  test  

Blood  clot  factor  IX  test  ~ 

Blood  clot  factor  X  test  

Blood  cloi  factor  XI  test  „ 

Blood  clot  factor  XII  test  

Blood  clot  factor  XIII  test  

Blood  clot  factor  XIII  test  

Blood  clot  factor  assay  ~. 

Blood  clot  factor  assay  

Antrtfirombin  III  test 

Antitfirombin  III  test 

Blood  clot  Inliibitor  antigen  

Blood  clot  inhiibitor  test  

Blood  clot  inhibitor  assay 

Blood  clot  Inhibitor  test  

Factor  inhibitor  test  

Thromtwmodulin  

Coagulation  time 

Coagulation  time 

Coagulation  time .^^... 

Euglobulin  lysis  

Fibrin  degradation  products  .... 

Fibrinogen  test 

Fibrinogen  test _. 

Fit>rin  degradation 

Fibrin  degradation 

Fibrinogen 

Fibrinogen 


Fibrinolysins  screen  .... — 

Fibrinolytic  plasmin  

Fitxinolytic  antiplasmin 

Fibrinolytic  plasminogen  ... 
Fibrinolytic  plasminogen  ... 
Fibrindylic  plasminogen  ... 

Heinz  bodies;  direct  

Heinz  bodies;  induced  

Hemoglobin,  fetal 

Hemogiot>in,  fetal 

Hemolysin  

Heparin  assay 

Heparin  . 


Proposed 
APC 


882 

121 
882 
121 


Heparin-protamine  tolerance 

Iron  stain,  blood  cells 

Wbc  alkaline  phosphatase  . 


RBC  mechanical  fragility 

Muramidase 

RBC  osmotic  fragility  

RBC  osmotic  fragility  

Blood  platelet  aggregation 

Blood  platelet  estimation 

Platelet  manual  count 

Platelet  count,  automated 

Platelet  neutralization 

ProthromtJin  time ™. 

Prothromt>in  test 


Viper  venom  prothrombin  time 
Russell  viper  venom,  diluted  .... 

Reptllase  test 

Rbc  sed  rate,  nonauto 

Rbc  sed  rate,  auto 


Relative 
weight 


0.39 
0.67 
0.39 
0.67 


Proposed 

payment 

rate 


$20.57 
S35.26 
$20.57 
$36.26 


National 
unadjusted 
coinsurance 


$11.75 
$21.02 
$11.75 
$21.02 


Minimum 
unadjusted 
cointurance 


$4.11 
$7.05 
$4.11 
$7.05 


'  CRT  codes  and  descr^jtions  only  ve  copyright  1997  Americai  Medical  Association.  AU  Rights  Reserved.  Applicatjie  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association.  Al  rights  reserved. 
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■V 


CPTV 
HCPCS* 

HOPD 

status 

indicator 

86660 

A 

86670 

A 

86675 

A 

86705 

A 

85730 

A 

86732 

A 

65810 

A 

85999 

A 

86000 

A 

86003 

A 

86005 

A 

86021 

A 

86022 

A 

86023 

A 

86038 

A 

86039 

A 

86060 

A 

86063 

A 

86077 

X 

86078 

X 

86079 

X 

86140 

A 

86147 

A 

86148 

A 

86155 

A 

86156 

A 

86157 

A 

86160 

A 

86161 

A 

86162 

A 

86171 

A 

86185 

A 

86215 

A 

86225 

A 

86226 

A 

86236 

A 

86243 

A 

86255 

A 

86256 

A 

86277 

A 

86280 

A 

86308 

A 

86309 

A 

86310 

A 

86316 

A 

86317 

A 

86318 

A 

86320 

A 

86325 

A 

86327 

A 

86329 

A 

86331 

A 

86332 

A 

86334 

A 

86337 

A 

86340 

A 

86341 

A 

8B343 

A 

86344 

A 

86353 

A 

86359 

A 

88360 

A 

86361 

A 

86376 

A 

86378 

A 

88382 

A 

86384 

A 

86403 

A 

86406 

A 

86430 

A 

86431 

A 

88485 

X 

86490 

X 

88510 

X 

86580 

X 

Description 


APC 


Relative 


Proposed 

payment 

fate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coirtsurance 


RBC  sickle  cell  test 

Thrombin  time,  plasma 

Thrombin  time,  titer 

Thromboplastin  inhibition 

Thromboplastin  time,  partial  

Thromboplastin  time,  partial  

Bkxxl  viscosity  examinatk>n 

Hematology  procedure 

Agglutinins;  febrile 

Allergen  spiecilic  IgE 

Allergen  specitic  IgE  „>.„ 

WBC  antibody  identificatkin 

Platelet  antitxxlies 

Immunoglobulin  assay 

Antinuclear  antibodies 

Antlnuclear  antibodies  (ANA) 

Antistreptolysin  O  titer 

Antistreptolysin  O  screen 

Physician  blood  bank  service  

Physician  blood  bank  service 

Physician  b\oo6  t>ank  service 

C-reactive  pnatein 

Caidk}lipin  antitxxly  

Phospholipid  antibody 

Chemotaxis  assay .... 

Cold  agglutinin  screen 

Cokl  agglutinin,  titer . 

Complement,  antigen 

Complement^function  activity 

Complement,  total  (CH50)  

Complement  fixation,  each  

Counterimmunoelectrophoresis  .. 

Oeoxyribonuclease,  antibody 

DNA  antibody 

DNA  antibody,  single  strand 

Nuclear  antigen  antibody  ..: 

Fc  receptor 

Fluorescent  antitxxly;  screen 

Fluorescent  antibody;  titer  

Growth  homwne  antit)ody  ...„...„ 

Hemagglutination  Inhibitkxt 

Heterophile  antibodies 

Heterophlle  antibodies 

Heterophile  antibodies 

Immunoassay,  tumor  antigen  , 

Immunoassay,  lnfectk>us  agent  ... 
Immunoassay,  lnfectk)us  agent  .., 
Serum  Immunoelectnjphoresis  .... 

Other  Immunoelectrophoresis 

Immunoelectrophoresis  assay 

Immunodiffusion 

Immunodiffusion  ouchterkxiy 

Immune  complex  assay 

Immunofixatlon  procedure  

Insulin  antitxxlies .. 

Intrinsic  factor  antibody .. 

Islet  cell  antibody 

Leukocyte  histamine  release 

Leukocyte  phagocytosis 

Lymphocyte  transfonnation 

T  cells,  total  count 

T  cell  at)solute  count/ratio 

T  cell  absokjte  count „. 

Microsomal  antitxxJy _ 

Migratnn  Inhibitory  factor 

Nckutrallzatkxi  test,  viral  

Nitrot>lue  tetrazolium  dye 

Particie  agglutination  test 

Partide  agglutination  test 

Rheumatoid  factor  test „_. 

Rheumatoid  factor,  quant  

Skin  test,  Candida  

Coccklnidomycosis  skin  test 

Histoplasnxjsis  skin  test  

TB  intradermal  test  


882 
882 


0.39 
0.39 
0.39 


$20.57 
$20.57 
$20.57 


$11.75 
$11.75 
$11.75 


$4.11 
$4.11 
$4.11 


861 

aei 

Ml 
861 


0.13 
0.13 
0.13 
0.13 


$6.86 
$6.86 
$6.86 
$6.86 


$3.62 
$3.62 
$3.62 
$3.62 


$U7 
$1J7 
$1.37 
$1.37 


<  CPT  code*  and  descriptions  only  are  copyright  1997  American  Medical  Assodalwn.  Al  Rights  Reserved.  Applicabia  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Assodalion.  Al  rights  reserved. 
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cptv 

HCPCS* 


86585 
86586 
86588 
86590 
86592 
86593 
86602 
86603 
86606 
86609 
86612 
86615 
86617 
86618 
86619 
86622 
86625 
86628 
86631 
86632 
86635 
86638 
86641 
88644 
88645 
86648 
88651 
86652 
86653 
86654 
86658 
86663 
86664 
86665 
86668 
86671 
86674 
86677 
86682 
86684 
86687 
86688 
86689 
86692 
86694 
86695 


86701 
86702 
86703 
86704 
86705 
86706 
86707 
86708 
86709 
86710 
86713 
86717 
86720 
86723 
86727 
86729 
86732 
88735 
88738 
86741 
86744 
86747 
86750 
86753 
86756 
86759 
86762 
86765 


HOPD 

Status 

indicator 


Description 


IB  tine  test 

Skin  test,  unlisted 

Streptocollus.  direct  screen  . 
Streptokinase,  antibody  ....... 

Blood  serology,  qualitative ... 
Blood  serology,  quantitative . 

Antinomyces  antibody 

Adenovirus,  aniitxxjy  ....„ 

Aspergillus  antibody 

Bacterium,  antitxxly 

Blastomyces,  antibody 

Bordetella  antibody  

Lyme  disease  antibody 

Lyme  disease  antibody 

Borrelia  antibody 

Bax»lla,  antibody  

Campylobacter,  antibody 

Candida,  antibody 

Chlamydia,  antibody  . 

Chlamydia.  IgM,  antibody  .... 

Coccidioides,  antibody 

Q  fever  antibody  

Cryptococcus  antibody 

CMV  antibody  

CMV  antibody,  IgM  

Diphthena  antibody 

Encephalitis  antibody 

Encephalitis  antibody 

Encephalitis,  antibody 

Encephalitis,  antibody 

Enterovirus,  antibody 

Epstein-barr  antibody 

Epsteir^-barr  antibody 

Epstein-ban',  aniilxxjy 

Franclsella  tularensis 

Fungus,  antitxxjy  

Giardia  lamblla 

Helicobacter  pylori  

Helminth,  antibody  

Hemophilus  Influenza 

HTLV  I 

HTLV-II  

HTLV/HIV  confinnatory  test . 

Hepatitis,  delta  agent 

Herpes  simplex  test  

Herpes  simplex  test 

Histoplasma  ..»..»..»......•. 

HIV-1  - 

HIV-2  

HIV-1/HIV-2.  singte  assay  .. 
Hep  b  core  ab  test,  igg  &  m 

Hep  b  core  ab  test,  igm 

Hepatitis  b  surface  ab  test ... 

Hepatitis  be  ab  test 

Hep  a  ab  test,  igg  &  m 

Hep  a  ab  test,  igm — 

Influenza  virus  „...„.».._.....„ 

Legionella .. .. 

Leishmania  ...„.„...„..._......... 

Leptospira 


Listeria  moriPcytogenes 

Lymph  choriomeningitis 

Lympho  venereum 

Mucormycosis  

Mumps  

Mycc^olasma 

Neisseria  meningiiidto 

Nocardia „ 

Panrovirus 

Malaria  : 

Protozoa,  not  < 
Respiratory  virus 

Rotavirus „ 

Rubella 

Rubeola 


Proposed 
APC 


881 
861 


Relative 
weight 


0.13 
0.13 


Proposed 

payment 

.rate 


$8.86 
$8.86 


National 
unadjusted 
coinsurance 


$3.62 
$3.62 


Minimum 
unadjusted 
coinsurance 


$1.37 
$1.37 


■  CPT  codes  and  dMoipttons  onty  arc  ccpyrigM  1997  American  kHedical  Association.  All  Rights  Reserved.  Applieabto  FARS/DFARS  Apply. 
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CPTV 
HCPCS* 


HOPD 

status 

indicator 


Description 


Proposed 
APC 


Reimive 
weight 


Proposed 

payrrtent 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


86768 
86771 
86774 
86777 
88778 
86781 
86784 
86787 
86790 
86793 
86800 
86803 
86804 
86805 
86806 
86807 
86808 
86812 
86813 
86816 
86817 
86821 
86822 
86849 
86850 
86860 
86870 
86880 
86885 
86886 
86890 
86891 
86900 
86901 
86903 
86904 
86905 
86906 
86910 
86911 
86915 
86920 
86921 
86922 
86927 
86930 
86931 
86932 
86940 
86941 
86945 
86950 
86965 
86970 
86971 
86972 
86975 
86976 
86977 
86978 
86985 
86999 
87001 
87003 
87015 
87040 
87045 
87060 
87070 
87072 
87075 
87076 
87081 
87082 
87083 


Salmonella  

Shigelta 

Tetanus _ 

Toxoplasma T. — 

Toxoplasma,  IgM  _. 

Treponema  pallidunx  confirm 

Trichinella ... 

Varicella-zoster 

Vints,  not  specified  ~ . 

Yersinia 

Thyroglobulin  antilxjdy 

Hepatitis  c  ab  test 

Hep  c  ab  test,  confirm  

Lymphocytotoxiclty  assay 

Lymphocytotoxicity  assay 

Cytotoxic  antibody  screening 

Cytotoxic  antibody  screening 

HLA  typing,  A,  B,  or  C  

HLA  typing,  A,  B,  or  C .: 

HLA  typing,  DR/DQ : 

HLA  typing,  DR/DQ „... 

Lymphocyte  culture,  mixed 

Lymphocyte  culture,  primed. 

Immunology  procedure  

RBC  antitxidy  screen 

RBC  antibody  elution 

RBC  antibody  identification „_. 

Coomt)s  test 

Coombs  test . 

Coombs  test . .„. 

Autologous  blood  process 

Autologous  blood,  op  salvage 

Blood  typing,  ABO  

Blood  typing,  Rh  (D) 

Blood  typing,  antigen  screen  

Blood  typing,  patient  seaim 

Blood  typing,  RBC  antigens 

Blood  typing,  Rh  phenotype  

Blood  typing,  patemity  test  

Blood  typing,  antigen  system 

Bone  man-ow 

Compatibility  test 

Compatibility  test 

Compatibility  test ™ 

Plasma,  fresh  frozen . 

Frozen  blood  prep  . .... 

Frozen  blood  thaw 

Frozen  blood,  freeze/thaw  „ 

Hemolysins/agglutinins  auto  ,.. 

Hemolysins/agglutinins  ..., > 

Blood  product/irradiation „ 

Leukacyte  transfuston 

Pooling  blood  platelets 

RBC  pretreatment . 

RBC  pretreatment 

RBC  pretreatment 

RBC  pretreatment,  serura  .. ..... 

RBC  pretreatment,  senjm 

RBC  pretreatment,  serum  ............. 

RBC  pretreatment,  semm 

Split  blood  or  products 

Transfusion  procedure  .. ..„ 

Small  animal  inoculatkxi 

Small  animal  Inoculatkxi  ._ 

Specimen  concentration  

Blood  culture  for  bacteria . . 

Stool  culture  for  bacteria 

Nose/throat  culture.bacteria 

Culture  specimen,  bacteria 

Culture  of  specimen  by  kit 

Culture  specimen,  bacteria 

Bacteria  identifcation 

Bacteria  culture  screen 

Culture  of  specimen  by  Mt 

Culture  of  specimen  by  lot 


<  CPT  codes  and  descriptions  onty  are  capyrigtH  1997  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  I}ental  Association.  Al  rights  leserved. 
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CPTV 
HCPCS* 


HOPD 

Status 

indicator 


Description 


Proposed 
APC 


Relative 
weigiTt 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


87084 
87085 
87086 
87087 
87088 
87101 
87102 
87103 
87106 
87109 
87110 
87116 
87117 
87118 
87140 
87143 
87145 
87147 
87151 
87155 
87158 
87163 
87164 
87166 
87174 
87175 
87176 
87177 
87181 
87184 
87186 
87187 
87188 
87190 
87192 
87197 
87205 
87206 
87207 
87208 
87210 
87211 
87220 
87230 
87250 
87252 
87253 
87260 
87265 
87270 
87272 
87274 
87276 
87278 
87280 
87285 
87290 
87299 
87301 
87320 
87324 
87328 
87332 
87335 
87340 
87350 
87380 
87385 
87390 
87391 
87420 
87425 
87430 
87449 
87450 


Culture  of  specimen  by  Kit 

Culture  o(  specimen  by  kit 

Urine  culture,  colony  count 

Urine  bacteria  culture 

Urine  bacteria  culture 

Skin  fungus  culture  „, 

Fungus  isolation  culture 

Bkxxl  fungus  culture ■ 

Fungus  identification .... 

Mycoplasma  culture 

Culture,  chlamydia  

Mycobacteria  culture 

Mycobacteria  culture  .„.. 

Mycobacteria  identification .. 

Culture  typing,  fluorescent 

Culture  typing,  GLC  method  ... 
Culture  typing,  phage  method 

Culture  typing,  serok>gic 

Culture  typing,  serolo^ 

Culture  typing,  precipitin  

Culture  typing,  added  method 
Special  microbiology  cultuiB  ... 

Dark  field  examination  

Dark  liekj  examination  

Endotoxin,  bacterial  

Assay,  endotoxin,  bacterial 

Endotoxin,  bacterial  

Ova  and  parasites  smears 

Antibiotic  sensitivity,  each 

Antibiotic  sensitivity,  each  ....... 

Antibiotic  sensitivity,  MIC .._ 

Antibkitic  sensitivity,  MBC 

AntibKDtic  sensitivity,  each 

TB  antibiotic  sensitivity  

Antibiotic  sensitivity,  each 

Bactericidal  level,  serum 

Smear,  stain  &  interpret _ 

Smear,  stain  &  interpret - 

Smear,  stain  &  interpret 

Smear,  stain  &  interpret 

Smear,  stain  &  Interpret  .: 

Smear,  stain  &  Interpret 

Tissue  exam  for  fungi  

Assay,  toxin  or  antitoxin 

Virus  inoculation  for  test 

Virus  inoculation  (or  test 

Vims  inoculation  lor  test 

Adenovirus  ag,  dfa 

Pertussis  ag,  dfa 

Chylmd  trach  ag,  dfa _. 

Cryptosporidum  ag,  dfa  

Herpes  simplex  ag,  dfa 

Influenza  ag,  dfa 

Legion  pneumo  ag,  dta 

Resp  syncytial  ag,  dfa  

Trepon  pallidum  ag,  dfa 

Varicella  ag,  dfa 

Ag  detection  nos,  dfa . 

Adenovinjs  ag,  eia 

Chylnxj  trach  ag,  eia . 


Ctostridium  ag,  eta - 

Cryptospor  ag,  eia  

Cytomegakjvirus  ag,  eia 

E  coli  0157  ag,  eia _ 

Hepatitis  b  surface  ag,  eia  .. 

Hepatitis  b  ag,  eia « 

Hepatitis  delta  ag,  eia 

Histoplasma  capsul  ag,  eia . 

Hiv-1  ag,  eia 

Hiv-2  ag,  eia „ 

Resp  syncytial  ag,  eia 

Rotavirus  ag,  eia 

Strep  a  ag,  eia 

Ag  d^ect  nos,  eia,  mult 

Ag  detect  nos,  eia.  single  ... 


'  CPT  codes  and  dMCriptions  only  are  copyright  1997  Amarkwi  Medical  Assodatkxi.  Al  RigMs  Reserved.  Applicable  FARS/IJFARS  Apply. 
'  Copyrlghl  1994  American  Dental  Association.  Al  rights  reserved. 
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CPTV 
HCPCS* 

HOPD 

Status 

indicator 

87470 

A 

87471 

A 

87472 

A 

87475 

A 

87476 

A 

87477 

A 

87480 

A 

87481 

A 

87482 

A 

87485 

A 

87486 

A 

87487 

A 

87490 

A 

87491 

A 

87492 

A 

87495 

A 

87496 

A 

87497 

A 

87510 

A 

87511 

A 

•87512 

A 

87515 

A 

87516 

A 

87517 

A 

87520 

A 

87521 

A 

87522 

A 

87525 

^ 

87526 

A 

87527 

A 

87528 

A 

87529 

A 

87530 

A 

87531 

A 

87532 

A 

87533 

A 

87534 

A 

87535 

A 

87536 

A 

87537 

A 

87538 

A 

87539 

A 

87540 

A 

87541 

A 

87542 

A 

87550 

A 

87551 

A 

87552 

A 

87555 

A 

87556 

A 

87557 

A 

87560 

A 

87561 

A 

87562 

A 

87580 

A 

87581 

A 

87582 

A 

87590 

A 

87591 

A 

87592 

A 

87620 

A 

87621 

A 

87622 

A 

87650 

A 

87651 

A 

87652 

A 

87797 

A 

87798 

A 

87799 

A 

87810 

A 

87850 

A 

87880 

A 

87899 

A 

87999 

A 

88000 

E 

Description 


Proposed 
APC 


MBiSUVS 


Pro^Med 

payment 

rate 


National 
unailiusied 
coinsuiarice 


Mirwnum 
unadjusted 
coinsurance 


Bartonella,  dna,  dir  probe _.. 

Bartonella,  dna,  amp  probe 

Bartonella,  dna,  quant 

Lyme  dis,  dna,  dir  probe 

Lyme  dis,  dna,  amp  probe _ 

Lyme  dis,  dna,  quant 

Candida,  dna,  dir  probe _.. 

Candida,  dna.  amp  probe 

Candida,  dna,  quant  

Chylmd  pneum,  dna,  dir  probe  ... 
Chylmd  pneum,  dna,  amp  probe 

Chyknd  pneum,  dna,  quant  

Chybnd  trach,  dna,  dir  probe 

Chylmd  trach,  dna,  amp  probe  ... 

Chylmd  trach,  dna,  quant _ 

Cytoroeg,  dna,  dir  probe 

Cytomeg,  dna,  amp  probe  ...... 

Cytomeg,  dna,  quant  ™ 

Gardtter  vag,  dna,  dir  probe  

Gardner  vag,  dna,  amp  probe  ..~ 

Gardner  vag,  dna,  quant _ 

Hepatitis  b,  dna,  dir  probe .'. 

Hepatitis  b,  dna,  amp  probe 

Hepatitis  b,  dna,  quant  _ 

Hepatitis  c,  ma,  dir  probe 

Hepatitis  c,  ma.  amp  probe 

Hepatitis  c,  ma,  quant _. 

Hepatitis  g,  dna.  dir  probe ; 

Hepatitis  g,  dna,  amp  probe 

Hepatitis  g,  dna,  quant ~, 

Hsv,  dna,  dir  probe 

Hsv,  dna,  amp  probe _ 

Hsv,  dna,  quant 

Hhv-6,  dna,  dir  probe .__ 

Hhv-6,  dna,  amp  prot>e 

Hhv-6,  dna,  quant  _„, 

Hiv-1.  dna,  dir  probe 

Hiv-1,  dna,  amp  prot>e  

Hiv-1,  dna,  quant 

Hiv-2,  dna,  dir  probe 

Hiv-2,  dna,  amp  probe „..., 

Hiv-2,  dna,  quant 

Legion  pneumo,  dna,  dir  prob  .._, 
Legion  pneumo,  dna,  amp  prob  .. 

Legion  pneumo,  dna,  quant 

Mycobacteria,  dna,  dir  probe 

Mycot>acteria.  dna,  amp  probe  .... 

Mycobacteria,  dna,  quant  

M.tuberculo,  dna,  dir  probe 

M.tubercuk},  dna,  amp  probe 

M.tubercuk),  dna,  quant 

M.avium-intra,  dna,  dir  prob 

M.avium-intra,  dna,  amp  prob  ... 

M.avium-intra,  dna,  quant „ 

M.pneumon,  dna,  dir  probe  

M^xieumon,  dna,  amp  probe  ... 

M.pneumon,  dna,  quant 

N.gonorrtioeae,  dna.  dir  prob  ... 
N.gonorrtioeae,  dna,  amp  prob 

N.gonorrhoeae,  dna.  quant 

Hpv,  dna,  dir  probe 

Hpv,  dna,  amp  probe 

Hpv,  dna,  quant  „.. 

Strep  a,  dna,  dir  probe 

Strep  a,  dna,  amp  protM . 

Strep  a,  dna,  quant 

Detect  agent  nos,  dna.  dir 

Detect  agent  nos,  dna,  amp  . 

Detect  agent  nos,  dna.  quant  ... 

Chylmd  trach  assay  w/optic 

N.  gonorrhoeae  assay  w/optic  .. 

Strep  a  assay  w/optic  „. 

Agent  nos  assay  w/optic 

Microbiology  procedure 

Autopsy  (necropsy),  gross 


<  CFT  codes  and  deacftpttora  onty  are  copyiigM  1997  Anterican  Medical  Association.  Al  Rigtrts  Reserved.  Applicable  FARS/OFARS  Apply. 
'Copyright  1994  American  Dental  Associalion.AI  rights  reaerved. 
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cptv 

HCPCS* 


88005 

88007 

88012 

88014 

88016 

88020 

88025 

88027 

88028 

88029 

88036 

88037 

88040 

88045 

88099 

88104 

88106 

88107 

88108 

88125 

88130 

88140 

88141 

88142 

88150 

88152 

88155 

88156 

88158 

88160 

88161 

88162 

88170 

88171 

88172 

88173 

88180 

88182 

88199 

88230 

88233 

88235 

88237 

88239 

88245 

88248 

88250 

88260 

88261 

88262 

88263 

88267 

88269 

88280 

88283 

88285 

88289 

88299 

88300 

88302 

88304 

88305 

88307 

88309 

88311 

88312 

88313 

88314 

88318 

88319 

88321 

88323 

88325 

88329 

88331 


HOPO 

Status 

indicator 


Description 


Autopsy  (necropsy),  gross 

Autopsy  (necropsy),  gross 

Autopsy  (necropsy),  gross 

Autopsy  (necropsy),  gross 

Autopsy  (necropsy),  gross 

Autopsy  (necropsy),  cotnplele  ... 
Autopsy  (necropsy),  compMe  ... 
Autopsy  (necropsy),  compiete  ... 
Autopsy  (necropsy),  complete  ... 
Autopsy  (necropsy),  complete  ... 

Limited  autopsy 

Limited  autopsy 

Forensic  autiapsy  (necropsy)  

Coroner's  autopsy  (necropsy) .... 
Necropsy  (autopsy)  procedure  .. 
Cytopathology,  fluids 


Cytopathology,  fluids . 
Cytopathdogy,  fluids . 

Cytopath,  concentrate  tech 

Forensic  cytopathology 

Sex  chromatin  identification  .... 

Sex  chromatin  identification 

Cytopath  cervA/ag  Interpret 

Cytopath  cervA^ag  thin  layer  ... 

Cytopath  cerv/vag 

Cytopath  cerv/vag  auto 

Cytopath  cervA/ag  index  

Cytopath  cen^/vag  ttw 

Cytopath  cerv/vag  tts  auto  . 


Cytopath  smear,  other  source  ... 
Cytopath  smear,  other  source  ... 
Cytopath  smear,  other  source  ... 

Fine  needle  aspiration  

Fine  needle  aspiration  

Evaluation  of  smear 

Interpretation  of  smear 

Cell  marker  study 

Cell  marker  study 

Cytopathology  procedure 

Tissue  culture,  lymphocyte 

Tissue  culture,  skinA>iopsy 

Tissue  culture,  placenta 

Tissue  culture,  twne  marrow 

Tissue  culture,  other 

Chromosome  analysis  

Chromosome  analysis  

Chromosome  analysis  

Chromosome  analysis:  5  cells  ... 
Chromosome  analysis:  5  cells  ... 
Chromosome  count:  15-20  cells 
Chromosome  analysis:45  cells  .. 
Chromosome  analysis: placenta  . 
Chromosome  analysis:amniotic  . 
Chromosome  karyotype  study  ... 

Chromosome  l)anding  study 

Chromosonrte  count:  additional  .. 
Chromosome  study:  additional  .. 

Cytogenetic  study  

Surg  path,  gross 

Tissue  exam  by  pathologist 

Tissue  exam  by  pathologist 

Tissue  exam  by  pathologist 

Tissue  exam  by  pathologist 

Tissue  exam  by  pathologist 

Decalcify  tissue 

Special  stains 

Special  stains 

Histochemical  stain 

Chemical  histochemistry  . . 

Enzyme  histochemistry 

Microslide  consultation 

Microslide  consultation 

Comprel^ensive  review  of  data  .. 

Pathology  consult  in  surgery  

Pathology  consult  in  surgery  


Proposed 
APC 


882 
882 
882 
882 
881 


882 
882 
882 
121 
121 
882 
882 
882 
882 
881 


881 
882 
882 
882 
883 
883 
881 
882 
881 
882 
882 
882 
882 
882 
882 
882 
882 


Relative 


0.39 
0.39 
0.39 
0.39 
0.20 


0.39 
0.39 
0.39 
0.67 
0.67 
0.39 
0.39 
0.39 
0.39 
0.20 


0.20 
0.39 
0.39 
0.39 
0.65 
0.65 
0.20 
0.39 
0.20 
0.39 
0.39 
0.39 
0.39 
0.39 
0.39 
0.39 
0.39 


Proposed 

payment 

rate 


$20.57 
$20.57 
$20.57 
$20:57 
$10.77 


$20.57 
$20.57 
$20.57 
$35.26 
$35.26 
$20.57 
$20.57 
$20.57 
$20.57 
$10.77 


$10.77 
$20.57 
$20.57 
$20.57 
$34.28 
$34.28 
$10.77 
$20.57 
$10.77 
$20.57 
$20.57 
$20.57 
$20.57 
S20.57 
$20.57 
$20.57 
$20.57 


National 
unadjusted 
coraurance 


$11.75 
$11.75 
$11.75 
$11.75 
$8.78 


$11.75 
$11.75 
$11.75 
$21.02 
$21.02 
$11.75 
$11.75 
$11.75 
$11.75 
$8.78 


$6.78 
$11.75 
$11.75 
$11.75 
$20.34 
$20.34 

$6.78 
$11.75 

$6.78 
$11.75 
$11.75 
$11.75 
$11.75 
$11.75 
$11.75 
$11.75 
$11.75 


MInifnuin 
unadjusted 
coinsurance 


$4.11 
$4.11 
$4.11 
$4.11 
$2.15 


$4.11 
$4.11 
$4.11 
$7.05 
$7.05 
$4.11 
$4.11 
$4.11 
$4.11 
$2.15 


S2.15 
$4.11 
$4.11 
$4.11 
$6.86 
$6.86 
$2.15 
$4.11 
$2.15 
$4.11 
$4.11 
$4.11 
$4.11 
S4.11 
$4.11 
$4.11 
$4.11 


<  CPT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Association.  Al  Rights  Reserved.  AppNciMe  FARS/DFARS  Apply. 
'CopyrigM  1 994  American  Dental  Association.  All  rights  reswved. 
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Addendum  b.— Proposed  Hospital  CXjtpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


CPTV 
HCPCS* 


88332 
88342 
88346 
88347 
88348 
88349 
88355 
88356 
88358 
88382 
88365 
88371 
88372 


89060 

89051 

89060 

89100 

89105 

89125 

89130 

89132 

89135 

89136 

89140 

89141 

89160 

89190 

89250 

89251 

89252 

89253 

89254 

89255 

89256 

89257 

89258 

89259 

89260 

89261 

89300 

89310 

89320 

89325 

89329 

89330 

89350 

89355 

89360 

89365 

89399 

90700 

90701 

90702 

90703 

90704 

90705 

90706 

90707 

90708 

90709 

90710 

90711 

90712 

90713 

90714 

90716 

90717 

90718 

90719 

90720 

90721 

90724 

90725 

90726 


HOPO 

Status 

indicaior 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

A 

A 

X 

A 

A 

A 

X 

X 

A 

X 

X 

X 

X 

X 

X 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

X 

A 

X 

A 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Description 


Pathology  consult  in  surgery  

ImmunocytocnemistTy — 

tmfnunolhx>rescent  study 

Immunofluorescent  study 

Electron  microscopy 

Scanning  electron  microscopy 

Analysis,  siteletal  musde 

Analysis,  nerve 

Analysis,  tumor 

Nerve  teasing  preparations 

Tissue  hytxidization  — 

Protein,  western  blot  tissue 

Protein  analysis  w/protw 

Surgical  pathology  procedure  ..... 

Body  fluid  cell  count ....._ 

Body  fluid  cell  count — 

Exam,synovial  fluid  crystals  .»,.... 

Sample  intestinal  contents 

Sample  intestinal  contents 

Specimen  fat  stain  

Sample  stomach  contents 

Sample  stomach  contents  

Sample  stomach  cements 

Sample  stomach  contents  

Sanple  stomach  contents  

Sample  stomach  contents 

Exam  feces  for  meat  fit>ers 

Nasal  smear  for  eosinophils  — - 

Fertilization  of  oocyte — 

Culture  oocyte  w/embryos 

Assist  oocyte  fertilization  

Emtjryo  hatching — 

Oocyte  identification — 

Prepare  embryo  for  transfer  — 
Prepare  cryopreserved  embryo  .. 

Sperm  identiflcation  

Cryopreservation,  embryo 

Cryopreservation,  sperm 

Sperm  isolation,  simple 

Sperm  isolation,  complex 

Semen  arfalysis 

Semen  analysis ~ 

Semen  analysis ... — 

Sperm  antitiody  test 

Sperm  evaluation  test 

Evaluation,  cervical  mucus 

Sputum  specimen  collection  — 

Exam  feces  for  starch — 

Collect  sweat  for  test — 

Water  load  test 

Pathology  lab  procedure 

DTaP  immunization 

DTP  immunization 

DT  immunization 

Tetanus  immunization 

Mumps  immunization „ — _» 

Measles  Immunization 

Rubella  immunization 

MMR  virus  immunization  

Measles-rubella  immunization  ... 
Rut>ella  &  mumps  immunization 

Comt>ined  vaccine  

Comtxned  vaccine  

Oral  poliovinjs  immunization 

PoSomyeKtis  immunization _.. 

Typhoid  immunization 

Chicken  pox  vaccine .. 

YeHow  fever  immunization 

Td  immunization _... 

Diphtheria  immunization  

DTP/HIB  vaccine — 

Dtap/hib  vaccine  — 

Influenza  immunization 

Cholera  immunization - — 

Rallies  immunization «... 


Proposed 
APC 


882 
882 
882 
882 
883 
883 
883 
883 
883 
883 
883 


881 


928 
928 

"k8 
988 
928 
928 
928 
928 


Relative 
weight 


0.39 
0.39 
0.39 
0.39 
0.65 
0.65 
0.66 
0.66 
0.66 
0.65 
0.66 


0.20 


3.11 
3.11 


881 

»1 

"Si 
901 
901 
901 
901 
901 
901 
901 
902 
901 
901 
901 
901 
902 
902 
901 
902 
902 
901 
901 
902 
903 
901 
901 
903 


3.11 
3.11 
3.11 
3.11 
3.11 
3.11 


0.20 


0.20 

Ojib 
0.07 
0.07 
0.07 
0.07 
0.07 

ao7 

0.07 
1.78 
0.07 
0.07 
0.07 
0.07 
1.78 
1.78 
0.07 
1.78 
1.78 
0.07 
0.07 
1.78 
1.17 
0.07 
0.07 
1.17 


Proposed 

payment 

rate 


$20S7 
$20.57 
$20.57 
$20.57 
$34.28 
$34.28 
S34.28 
$34.28 
$34.28 
S34.28 
S34.28 


$10.77 


S164.55 
$164  J6 


$164.56 
S164.S6 
$164.56 
$164.55 
$164.55 
$164.55 


National 
unadjusted 

coinsurance 


$11.75 
$11.75 
$11.75 
$11.75 
$20.34 
$20.34 
$20.34 
$20.34 
$20.34 
$20.34 
$20J4 


S8.78 


$83.85 
$83.86 


$ia77 
'$id!77 


$10.77 

S3.92 

$3.92 

S3.92 

$3.92 

$3.92 

$3.92 

$3.92 

$84.03 

$3.92 

S3.92 

$3.92 

S3.92 

S94.03 

S84.03 

$3.92 

$94.03 

$94.03 

$3.92 

S3.92 

$04.03 

$61.71 

$3.92 

$3.92 

$81.71 


$83J6 
$83.86 
$83.85 
$83.85 
$83.85 
$83.85 


Minimum 
unadjusted 
coinsuranoe 


S4.11 
S4.11 
$4.11 
$4.11 
$6.86 
$6.86 
$8.86 
$6.86 
$6.86 
S6.86 
$6.86 


S2.15 


S6.78 
S&TS 


S8.78 

$2.49 

$2.49 

$2.49 

S2.49 

S2.49 

$2.49 

$2.49 

$41.58 

$2.49 

$2.49 

$2.49 

$2.49 

$41.58 

$41.58 

$2.49 

$41.58 

$41.58 

$2.49 

$2.49 

$41.58 

$25.76 

$^49 

$2.49 

S25.76 


$32.91 
S32.91 

JB2!91 
$32.91 
$32.91 
$32.91 
$32.91 
$3Z91 


S2.15 


$2.15 

"Siis 

0.78 

0.78 

0.78 

0.78 

a78 

0.78 

0.78 

$18.81 

0.78 

0.78 

0.78 

0.78 

$1&81 

$1&81 

0.78 

S1&81 

$18.81 

0.78 

0.78 

$16.81 

$1^34 

a78 

0.78 

$12.34 


'CPTcodMand 
>CopyrigM  1994 


only  m  copyrigM  1997  Amarlcw  ktadical  AsMxMion.  Al  RigM*  RMaivwl.  Appiiciltl*  FARSDFARS  Apply. 
Dantai  Aaaodlion.  Al  rights  rMarved. 
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Addendum  b.— Proposed  hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


CPTV 
HCPCS* 


HOPD 

SUtus 

indicator 


Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unac^usted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


90727 
90728 
90730 
90732 
90733 
90735 
90737 
90741 
90742 
90744 
90745 
90746 
90747 
90748 
90749 
90780 
90781 
90782 
90783 
90784 
90788 
90799 
90801 
90802 
90804 
90805 
90806 
90807 
90808 
90809 
90810 
908U 
90812 
90813 
90814 
90815 
90816 
90817 
90818 
90819 
90821 
90822 
90823 
90824 
90826 
90827 
90828 
90829 
90845 
90846 
90847 
90849 
90853 
90857 
90862 
90865 
90870 
90871 
90875 
90876 
90860 
90882 
90885 
90887 
90889 
90899 
90901 
90911 
90918 
90919 
90920 
90921 
90922 
90923 
90924 


Plague  immunization 

BOG  Immunization 

Hepatitis  A  vaccine  

Pneumococcal  Immunization  ... 
Meningococcal  Immunization ... 

Enceptialitis  virus  vaccine 

Influenza  B  Immunization 

Passive  Immunization,  ISG 

Special  passive  Immunization .. 
Hepatitis  B  vaccine,  under  1 1  .. 

Hepatitis  B  vaccine,  11-19 

Hepatitis  B  vaccine,  over  20  .... 

Hepatitis  B  vaccine,  ill  pat 

Hepatitis  b/hib  vaccine ~ 

Immunization  procedure  „ 

IV  infusion  therapy,  1  hour  „ 

IV  infusion,  additional  hour 

Injection  (SC)/(IM) 

Injection  (lA) 

Injection  (IV) 

Injection  of  antibiotic 

Therapeutic/diag  injection 

Psy  dx  Interview 

Intac  psy  dx  Interview 

Psytx,  office  (20-30) 

Psytx,  office  (20-30)  w/e&m  .... 

Psytx,  office  (45-50)  

Psytx,  office  (45-50)  w/e4m  .... 

Psytx,  office  (75-80)  

Psytx,  office  (75-80)  w/e4m  .... 

Intac  psytx,  office  (20-30)  

Intac  psytx.  off  20-30  w/e&m  .. 

Intac  psytx,  office  (45-50)  

Intac  psytx,  off  45-50  w/e&m  .. 

Intac  psytx,  office  (75-80)  

Intac  psytx,  off  75-80  w/e&m  .. 

Psytx,  hosp  (20-30) 

Psytx,  hosp  (20-30)  w/e&m 

Psytx,  hosp  (45-50) 

Psytx,  hosp  (45-50)  w/e&m 

Psytx,  hosp  (75-80) 

Psytx,  hosp  (75-80)  w/e&m 

Intac  psytx,  hosp  (20-30)  

Intac  psytx,  hsp  20-30  w/e&m 

Intac  psytx,  hosp  (45-50)  

Intac  psytx,  hsp  45-50  w/e&m 

Intac  psytx,  hoJsp  (75-80)  

Intac  psytx,  hsp  75-80  w/e&m 

Psychoanalysis  

Family  psytx  w/o  patient 

Family  psytx  w/patlent  

Multiple  family  group  psytx 

Group  psychotherapy 

Intac  group  psytx  

Medication  management 

Narcosynthesis 

Electroconvulsive  therapy 

Electroconvulsive  therapy 

Psychophysiological  therapy  .... 
Psychophysiological  therapy .... 

Hypnotherapy 

Environmental  manipulation 

Psy  evaluation  of  records  ........ 

Consultation  with  family 

Preparation  of  report 

Psychiatric  serviceAherapy  .:.... 

Biofeedback,  any  method  

Bioteedtiack  peri/uro/rectal 

EBRD  related  services,  month 
ESRD  related  services,  month 
EBRD  related  services,  nwnth 
ESRD  related  services,  month 

ESRO  related  sen/ices,  day 

Esnj  related  services,  day 

Esrd  related  sen/ices,  day 


903 
903 
901 
901 
902 
903 
902 
902 
903 
902 
902 
902 
902 
901 
901 
906 
906 
907 
907 
907 
907 
907 
092 
092 
001 
091 
092 
082 
082 
092 
091 
091 
092 
092 
092 
092 
091 
091 
092 
092 
092 
092 
091 
091 
092 
092 
092 
092 
092 
093 
093 
094 
094 
094 
090 
092 
919 
918 


082 


091 
920 
920 


1.17 
1.17 
0.07 
0.07 
1.78 
1.17 
1.78 
1.78 
1.17 
1.78 
1.78 
1.78 
1.78 
0.07 
0.07 
1.46 
1.46 
0.85 
0.85 
0.85 
0.B5 
0.85 
1.57 
1.57 
1.19 
1.19 
1.57 
1.57 
1.57 
1.57 
1.19 
1.19 
1.57 
1.57 
1.57 
1.57 
1.19 
1.19 
1.57 
1.57 
1.57 
1.57 
1.19 
1.19 
1.57 
1.57 
1.57 
1.57 
1.57 
1.54 
1.54 
1.24 
1.24 
1.24 
0.85 
1.57 
3.17 
3.17 


1.57 


1.19 
1.17 
1.17 


$61.71 
$61.71 
$3.92 
$3.92 
$84.03 
$61.71 
$84.03 
$84.03 
$61.71 
$84.03 
$84.03 
$84.03 
$84.03 
$3.82 
$3.92 
$77.38 
$77.38 
$45.05 
$45.05 
$45.05 
$45.05 
$45.05 
$83.25 
$83.25 
$62.68 
$62.68 
$83.25 
$83.25 
$83.25 
$83.25 
$62.69 
$62.69 
$83.25 
$83.25 
$83.25 
$83.25 
$62.69 
$62.69 
$83.25 
$83.25 
$83.25 
$83.25 
S62.69 
$62.69 
$83.25 
$83.25 
$83.25 
$83.25 
$83.25 
$81.29 
$81.29 
S65.62 
$65.62 
$65.62 
$45.05 
$83.25 
SI  67.49 
$167.49 


SS3J25 


$62.69 
$61.71 
$61.71 


$25.76 
$25.76 
$2.49 
$2.49 
$41.58 
$25.76 
$41.58 
$41.58 
$25.76 
$41.58 
$41.58 
$41.58 
$41.58 
$2.49 
S2.49 
$42.49 
$42.49 
$11.98 
$11.98 
$11.98 
$11.88 
$11.88 
$21.82 
S21.82 
$15.37 
$15.37 
S21.82 
$21.82 
$21.82 
S21.82 
$15.37 
$15.37 
$21.82 
$21.82 
$21.82 
$21.82 
$15.37 
$15.37 
$21.82 
$21.82 
$21.92 
$21.92 
$15.37 
$15.37 
$21.92 
$21.92 
$21.92 
$21.92 
$21.92 
$20.11 
$2011 
$20.11 
$20.11 
$20.11 
$12.43 
$21.92 
$80.00 
$80.00 


$21.92 


$15.37 
$29.61 
$29.61 


$12.34 
$12.34 
0.78 
0.78 
$18.81 
$12.34 
$18.81 
$18.81 
$12.34 
$18.81 
$18.81 
$16.81 
$18.81 
0.78 
078 
$15.48 
$15.48 
S9.01 
$9.01 
$9.01 
$9.01 
$9.01 
$16.65 
SI  6.65 
S12.54 
$12.54 
$16.65 
$16.65 
S16.65 
SI  6.65 
SI  2.54 
S12.54 
$16.65 
$16.65 
$16.65 
$16.65 
$12.54 
$12.54 
$16.65 
$16.65 
SI  6.65 
SI  6.65 
$12.54 
SI  2.54 
$16.65 
$16.65 
$16.65 
$16.65 
S16.65 
Si  6.26 
SI  6.26 
$13.12 
$13.12 
$13.12 
S9.01 
$16.65 
$33.50 
$33.50 


$16.65 


$12.54 
$12.34 
$12.34 


'  CPT  codes  and  descriptions  only  are  copyright  1997  America)  Medical  Association.  AD  Rights  Reserved.  /Vpplicable  FARS/OFARS  /Vpply. 
'  Copyright  1 994  American  Oentai  Association.  Al  rights  reseived. 
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Addendum  B.— Proposed  hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Infork«ation — Continued 


CPTV 
HCPCS* 


HOPD 

status 

indicator 


Description 


Proposed 


Relalive 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurarK:8 


Mir«imum 
unadjusted 
coinsurance 


90925 
90935 
90937 
90945 
90947 
90989 
90993 
90997 
90999 
91000 
91010 
91011 
91012 
91020 
91030 
91032 
91033 
91052 
91055 
91060 
91065 
91100 
91105 
91122 
91299 
92002 
82004 
82012 
82014 
82015 
82018 
82019 
92020 
92060 
92065 
92070 
92081 
92082 
92083 
92100 
92120 
92130 
92140 
92225 
92226 
92230 
92235 
92240 
92250 
92260 
92265 
92270 
92275 
92283 
92284 
92285 
92286 
92287 
92310 
92311 
92312 
92313 
92314 
92315 
92316 
92317 
92325 
92326 
92330 
92335 
92340 
92341 
92342 
92352 
92353 


Esrd  related  senrices,  day 

HenrK)dialysis,  one  evaluation 
Hemodialysis,  repeated  eval .. 

Dialysis,  one  evaluation 

Dialysis,  repeated  eval _ 

Dialysis  training/complete 

Dialysis  training/incomplete  ... 

Henxjperlusion 

Dialysis  procedure  — 

Esophageal  lntut)ation  „ 

Esophagus  motility  study „ 

Esophagus  motility  study  — 

Esophagus  motility  study 

Gastric  motility  „ 

Acid  perfusion  of  esophagus  . 
Esophagus,  acid  reflux  test  ... 

Prolonged  acid  reflux  test 

Gastric  analysis  test 

Gastric  Intubation  for  smear  .. 

Gastric  saline  load  test _ 

Breath  hydrogen  test  

Pass  Intestine  bleeding  tube  „ 
Gastric  Intubation  treatment ._ 

Anal  pressure  record  „ 

Gastroenterology  procedure  .. 

Eye  exam,  new  patient _ 

Eye  exam,  new  patient 

Eye  exam  established  p(  — 

Eye  exam  &  treatment . 

Refraction — 

New  eye  exam  &  treatment , 

Eye  exam  &  treatment 

Special  eye  evaluation 

Special  eye  evaluation 

Orthoptic/pleoptic  training  

Fitting  of  contact  lens 

Visual  field  examlnation(s)  . 

Visual  field  examlnation(s) . 

Visual  field 'examination(s) 

Serial  tonometry  exam(s) 

Tonography  &  eye  evaluation  , 
Water  provocation  tonography . 

Glaucoma  provocative  tests  

Special  eye  exam,  Initial 

Special  eye  exam,  sut>sequent . 

Eye  exam  with  photos  

Eye  exam  with  photos  . 

leg  angiography  

Eye  exam  with  photos  

Ophthalmoscopy/dynamometry 

Eye  muscle  evaluation _ 

Electro-oculography ... 

E  lectroretinography 


926 
926 
926 
826 


926 
926 
828 
928 
828 
928 
928 
928 
928 
928 
928 
928 
928 
928 
928 
928 


4.28 
428 
4.28 
4.28 


4.28 
4.28 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 
3.11 


928 
813 
815 
813 
815 

676 
676 

930 
930 

830 
830 
830 


3.11 


6.30 
6.30 


1.02 
1.02 

l"b2 
1.02 
1.02 


931 
931 
830 


074 
0.74 
1.02 


Color  vision  examination 

Dari(  adaptation  eye  exam  ... 

Eye  photography 

Internal  eye  photography 

Internal  eye  photography 

Contact  lens  fitting 
Contact  lens  fitting 
Contact  lens  fitting 
Contact  lens  fitting 


931 
832 
831 
931 

"«j 
932 
961 
830 
930 
930 
932 
932 


0.74 
2.52 
0.74 
0.74 


2.52 
2.52 
1.46 
1.02 
1.02 
1.02 
2.52 
2.52 


Prescription  of  contact  lens  .. 
Prescription  of  contact  lens  .. 
Prescription  of  contact  lens  .. 
Prescription  of  contact  lens  .. 
Modification  of  contact  lens  .. 
Replacemem  of  contact  lens 

Fitting  of  artificial  eye 

Fitting  of  artificial  eye 

Fitting  of  spectacles 

Fitting  of  spectacles ._ 

Fitting  of  spectacles 

Special  spectacles  fitting  

Special  spectacles  fitting  


936 
936 
936 

«» 
836 
936 
936 
936 
836 


836 
836 


052 
0.52 
0.52 

"b!52 
0.52 
0.52 
0.52 
0.52 
0.52 


0.52 
0.52 


<CPT  coda*  and 
>Comrigmi994 


$226.25 
$226.25 
$226.25 
$226.25 


$226.25 
$226.25 
$164.55 
$164.55 
$164.55 
$164.56 
$164.55 
$16455 
$16455 
$164.55 
S16455 
$16455 
$16455 
$164.55 
$164.55 
$164.55 


$16456 


$333.01 
$333.01 


SS3.87 
$53.87 


$53.87 
SS3.87 
$53.87 


$38.18 
$39.18 
$53.87 


$39.18 

$133.21 

$39.18 

$39.18 

$133!21 

$133.21 

$77  J8 

$5357 

$53.87 

$53.87 

$133.21 

$133.21 


$27.42 
$27.42 
$27.42 


$27.42 
$27.42 
$27.42 
$27.42 
$27.42 
$27.42 


$27.42 
$27.42 


$89.83 
S89.83 
$69.83 
$69.83 


$6953 
$69.83 
$83.85 
$83.85 
$8355 
$83.85 
$83.85 
$83.85 
$83.85 
$63.85 
$8355 
S8356 
$83.85 
$83.85 
$83.85 
$83.85 


$83.86 


$14055 
$14055 


$22.83 
$22.83 


$22.83 
$22.83 
$2253 


S21.47 
$21.47 
$2253 


$21.47 
$85.09 
$21.47 
S21.47 


$66.09 
$65.09 
$41.81 
$22.83 
$2253 
$22.83 
$85.09 
$66.09 

$8.48 
$8.48 


$8.48 
$8.48 
$8.49 
$8.48 
S8.48 
$8.48 


$8.48 
S8.48 


$45.25 
$4525 
S452S 
S4525 


S4S2S 
$4525 
$3251 
$32.91 
$32.91 
$32.91 
$32.91 
$3251 
$32.91 
$32.91 
$32.91 
$3^91 
S32.91 
$32.91 
$3^91 
$32.91 


S32.91 


S666 
$665 


$10.77 
$10.77 


$10.77 
$1077 
$1077 


$7.84 

$7.84 

$10.77 


$7.84 

$26.64 

S7.84 

$7.84 


$26.64 
S26.64 
$15.48 
$1077 
$10.77 
$10.77 
$26.64 
$26.64 


$5.48 
SS.48 
$6.48 


$5.48 
$5.48 
$5.48 
$5.48 
$5.48 
$5.48 


$6.48 

$5.48 


only  ve  copyrlgtM  1997  Amartean  Medical  Aasodabon.  Al  RighH  Rwaiv«d.  AppicMa  FARS/DFARS  Apply. 
Dental  AaaocMlon.  Al  rights  reawvad. 
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CPTV 
HCPCS* 


92354 
92355 
92358 
92370 
92371 
92390 
92391 
92392 
92393 
92395 
92396 
92499 
92502 
92504 
92506 
92507 
92508 
92510 
92S11 

92512 
92516 
92520 
92525 
92526 
92531 
92532 
92533 
92534 
92541 
92542 
92543 
92544 
92545 
92546 
92547 
92548 
92551 
92552 
92553 
92555 
92556 
92557 
92559 
92560 
92561 
92562 
92563 
92564 
92565 
92567 
92568 
92569 
92571 
92572 
92573 
92575 
92576 
92577 
92579 
92582 
92583 
92584 
92585 
92587 
92588 
92589 
92590 
92591 
92592 
92593 
92594 
92595 
92596 
92597 


HOPD 

Status 

indicator 


Description 


Special  spectacles  fitting  ... 
Special  spectacles  fitting  .... 

Eye  pfostffesis  service 

Repair  &  adjust  spectacles  . 
Repair  &  adjust  spectacles  . 

Supply  of  spectacles 

Supply  of  contact  lenses  ..... 
Supply  of  low  vision  aids  „.. 

Supply  of  artificial  eye 

Supply  of  spectacles  . 


Supply  of  contact  lenses 

Eye  service  or  procedure 

Ear  and  tfiroat  examination  

Ear  microscopy  examination 

Speech  &  hearing  evaluation  .... 

Speech/heanng  therapy 

Speech/hearing  therapy 

Rehat)  for  ear  implani  .... 

Nasopharyngos- 

copy „„„. 

Nasal  function  studies — 

Facial  nerve  function  test 


Laryngeal  function  studies - 

Oral  function  evaluation 

Oral  function  therapy  

Spontaneous  nystagmus  study 

Positional  nystagmus  study 

Calohc  vestitxjiar  test  

Optokinetic  nystagmus 

Spontaneous  nystagmus  test  

Positional  nystagmus  test 

Caloric  vestibular  test  

Optokinetic  nystagmus  test .„ 

Oscillating  tracking  test 

Sinusoidal  nstatlonal  test 

Supplemental  electrical  test 

Posturography 

Pure  tone  hearing  test,  air 

Pure  tone  audiometry,  air 

Audiometry,  air  &  bone 

Speech  threshold  audiometry 

Speech  audiometry,  compleie 

Comprehensive  hearing  test 

Group  audlometric  testing 

Bekesy  audiometry,  screen  

Bekesy  audiometry,  diagnosis 

Loudness  balance  test 

Tone  decay  hearing  test 

Sisi  hearing  test  

Stenger  test,  pure  tone 

Tympanometry  

Acoustic  reflex  testing 

Acoustic  reflex  decay  test  ..„ 

Filtered  speech  hearing  test 

Staggered  spondaic  woid  test 

Loml)ard  test 

Sensonneural  acuity  test  

Synthetic  senterx»  test .....". 

Stenger  test,  speech 

Visual  audiometry  (vra) 

Conditioning  play  audtometry  

Select  picture  audiometry  

Electrocochleography 

Auditory  evoked  potential  

Evoked  auditory  test 

Evoked  auditory  test 

Auditory  function  test(s) 

Hearing  aid  exam,  one  ear 

Hearing  aid  exam,  botti  ears 

Hearing  aid  check,  one  ear  

Hearing  akl  check,  both  ears 

Electro  hearing  aid  test,  one 

Electro  hearing  aid  test,  both 

Ear  pn>tector  evaluatkxi 

Oral  speech  device  eval 


Proposed 
APC 


936 
936 
936 

"936 


"931 

311 

„.„„ 
1.43 

_^ 





331 

940 
940 
940 


940 
940 
940 
940 
940 
940 
940 
940 


941 
941 
941 
941 
942 


942 
942 
942 
942 
942 
941 
942. 
942 
942 
942 
942 
942 
942 
942 
942 
942 
942 
940 
982 
940 
940 
942 


942 


Relative 
weight 


0.52 
0.52 
0.52 


0.52 


0.69 

3.04 
3.04 
3.04 


3.04 
3.04 
3.04 
3.04 
3.04 
3.04 
3.04 
3.04 


0.74 
0.74 
0.74 
0.74 
1.48 


1.48 
1.48 
1.48 
1.48 
1.48 
0.74 
1.48 
1.48 
1.48 
1.48 
1.48 
1.48 
1.48 
1.48 
1.48 
1.48 
1.48 
3.04 
1.39 
3.04 
3.04 
1.48 


1.48 


Proposed 

payment 

rate 


$27.42 
S27.42 
$27.42 


$27.42 


$39.18 
$75.42 


$36.24 

S160.63 
SI  60.63 
SI  60.63 


$160.63 
$160.63 
$160.63 
$160.63 
$160.63 
$160.63 
$160.63 
$160.63 

mis 

$39.18 
$39.18 
$39.18 
$78.36 


$78.36 
$78.36 
$78.36 
$78.36 
$78.36 
$39.18 
$78.36 
$78.36 
$78.36 
$78.36 
S78.36 
$78.36 
$78.36 
$78.36 
$78.36 
$78.36 
$78.36 
$160.63 
$73.46 
$160.63 
$160.63 
$78.36 


$78.36 


National 
unadjusted 
coinsuranoe 


$9.49 
$9.49 
$9.49 


$9.49 


$21.47 
$20.57 


$14.01 

$61.98 
S61.98 
$61.98 


SSI  .98 
$51.96 
$51.98 
$51.98 
$51.98 
$51.98 
$51.98 
$51.98 


$13.56 
$13.56 
S13.56 
$13.56 
$22.15 


$22.15 
$22.15 
$22.15 
$22.15 
$22.15 
$13.56 
$22.15 
$22.15 
$22.15 
$22.15 
$22.15 
$22.15 
$22.15 
$22.15 
$22.15 
$22.15 
$22.15 
$61.98 
$38.87 
$51.98 
$51.98 
$22.15 


$22.15 


MinimufTi 
unadjusted 
coinsurance 


$5.48 
$5.48 
SS.48 


$6.48 


$7.84 
$15.08 


$7.25 

$32.13 
$32.13 
$32.13 


$32.13 
$32.13 
$32.13 
$32.13 
$32.13 
S32.13 
$32.13 
$32.13 


$7.84 
$7.84 
$7.84 
$7.84 
$15.67 


$15.67 
$15.67 
$15.67 
$15.67 
$15.67 
$7.84 
$15.67 
$15.67 
$15.67 
$15.67 
$15.67 
$15.67 
$15.67 
$15.67 
$15.67 
$15.67 
$15.67 
$32.13 
$14.69 
$32.13 
$32.13 
$15.67 


$15.67 
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CPTV 
HCPCS* 

HOPD 

status 

indicator 

92598 

A 

92599 

X 

92950 

S 

92953 

S 

92960 

S 

92970 

C 

92971 

c 

92975 

c 

92977 

c 

92978 

c 

92979 

c 

92980 

c 

92981 

c 

92982 

c 

92984 

c 

92986 

c 

92987 

c 

92990 

c 

92992 

c 

92993 

c 

92995 

c 

92996 

c 

92997 

c 

92998 

c 

93000 

N 

93005 

X 

93010 

N 

93012 

X 

93014 

N 

93015 

N 

93016 

N 

93017 

X 

93018 

N 

93024 

X 

93040 

N 

93041 

X 

93042 

N 

93224 

X 

93225 

X 

93226 

X 

93227 

N 

93230 

X 

93231 

X 

93232 

X 

93233 

N 

93235 

X 

93236 

X 

93237 

N 

93268 

X 

93270 

X 

93271 

X 

93272 

N 

93278 

X 

93303 

X 

93304 

X 

93307 

X 

93308 

X 

93312 

X 

93313 

X 

93314 

N 

93315 

X 

93316 

X 

93317 

N 

93320 

X 

93321 

X 

93325 

X 

93350 

X 

93501 

T 

93503 

T 

93505 

T 

93508 

T 

93510 

T 

93511 

T 

93514 

T 

93524 

T 

Description 


Proposed 
APC 


941 
047 
947 
947 


0.74 
4.07 
4.07 
4.07 


<  CRT  codes  and  dascriptions  only  ars  copyrighl  1997  American  Madnal  Associaiion.  Al  Rights  Rasarved.  Applicible  FARS/DFARS  Apply. 
'Copyright  1994  American  Dental  Association.  Al  rights  reserved. 


Modify  oral  speech  device 

ENT  pnxedure/service — ,....— ~ 

Heart/lung  resuscitation(CPR 

Temporary  external  pacing 

Heart  electroconversion _ ~ ~ 

Cardioassist,  intemal  : 

Catdioassist,  external ., 

Dissolve  ctot,  heart  vessel .^ • 

Dissolve  ckJt,  heart  vessel — 

Intravas  us,  heart  (add-on)  „.._... ~. -—» — — 

Intravas  us,  heart  (add-on) — ~ ~.~- ~ — 

Insert  intracoronary  stent . 

Insert  Intracoronary  stent 

Coronary  artery  dilation  . ~- • 

Coronary  artery  dilation  „ 

Revision  of  aortic  valve , . — 

Revision  of  mitral  valve 

Revision  of  pulnxxiary  valve — . 

Reviskjn  of  heart  chamber ■. 

Revision  of  heart  ct»mber 

Coronary  atherectomy  . — . • 

Coronary  atherectoiny  — .. :. ...~ 

Pul  art  balkxjn  repair,  perc • 

Pul  art  balloon  repair,  perc  . •— 

Electrocardiogram,  complete  ~ .-... 

Electrocardiogram,  tracing  .„ ~.~ 

Electrocardiogram  report  ~- ; •» 

Transmission  of  ecg — ..- — - — ™_~.™_ — .„.__..„_™.™™.™.....~ 

Report  on  transmitted  ecg — 

Cardiovascular  stress  test  ~- • — 

Cardkjvascular  stress  test  

Cardkjvascular  stress  test  

Cardiovascular  stress  test  

Cardiac  drug  stress  test ; 

Rhythm  ECG  with  report : 

Rhythm  ECG,  tracing .,- 

Rhythm  ECG,  report 

ECG  monitor/report,  24  hrs  . 

ECG  monitor/record,  24  hrs ~.. — 

ECG  monitor/report,  24  hrs — '. •• 

ECG  monitor/review,  24  hrs  ^ ~. " 

ECG  monitor/report,  24  hrs ~. • 

Ecg  monitor/record,  24  hrs . 1 

ECG  monitor/report,  24  hrs  ~ 

ECG  monitor/review,  24  hrs  •"• 

ECG  monitor/report,  24  hrs  

ECG  monitor/report,  24  hrs  

ECG  monrtor/review,  24  hrs  — ;_.. -. • 

ECG  record/review ™. 

ECG  recorting ; 

Ecg/monitoring  and  anaylysis • • 

Ec9/review,interpret  only . ~ 

EC^signal-averaged . ™ 

Echo  transthoracic  ^ '■ 

Echo  transthoracic  

Echo  exam  of  heart  ~ 

Echo  exam  of  heart  

Echo  transesophageal . • 

Echo  transesophageal •~ 

Echo  transesophageal . 

Echo  transesophageal .. 

Echo  transesophageal ™ 

Echo  transesophageal • 

Doppler  ectw  exam,  heart 

Doppler  echo  exam,  heart .. ~~ — • — 

Doppler  color  ftow 

Echo  transthoracic  _„..™..™.™,.~.... — „.™..~..«..~.~ ~™. 

Right  heart  catheterization "™.. — ~~~- 

Insertyplace  heart  catheter . 

Bk)psy  of  heart  lining  

Cath  placement,  angiography — — —v 

Left  heart  catheterizatksn  _. — 

Lett  heart  catheterizatton  • 

Left  heart  catheterizatkjn  — . 

Left  heart  catheterization  .._ ~ 

'  CRT  codes  ana  descr^tioos  only  are  copyright  1 997  American  Mtdical  Assoeialion.  Al  RIgh*  Reserved.  AppNc*la  FARSrtJFARS  Apply. 
*  Copyright  1994  American  Dental  Associalion.  Al  rights  reserved. 


Relative 
weigM 


Proposed 

payment 

rata 


$39.18 
$215.48 
$215.48 
$215.46 


•"~ — "•••• 

— »••»•»• 

.„. — ._.. 

950 

„-™ 

966 

1.11 

949 

1.46 

949 

1.46 

950 

0.35 

966 

1.11 

956 

1.11 

966 

1.11 

_™ 

.^.... 

966 

1.11 

966 

1.11 

966 

1.11 

966 

1.11 

956 

1.11 

956 

1.11 

956 

1.11 

956 

1.11 

957 

2.83 

957 

2.83 

957 

^83 

9571    2JB3 

957 

2.83 

957 

783 

957 

2.83 

957 

2.83 

967 

^83 

957 

Z83 

957 

2.83 

957 

2.83 

958 

26.11 

958 

26.11 

958 

26.11 

343 

9.52 

958 

26.11 

958 

26.11 

968 

26.11 

958 

26.11 

National 
unadiusted 
coinsurance 


$18.61 
"$68!77 


$77  J8 


$77  J8 


$18.61 


$68.77 
$6a77 
$68.77 


$58.77 
$68.77 
$58.77 


$68.77 
$68.77 

$68!77 
$66.77 
$5a77 


$58.77 
$149.86 
$149.86 
$149.86 
$149.86 
$149.86 
$149.86 

$149!86 
$149.86 


$149.86 

$149.86 

$149.86 

$149.86 

$1,381.03 

$1,381.03 

$1381.03 

$503.44 

$1,381.03 

$1,381.03 

$1,381.03 

$1,381.03 


$13.56 
$109.61 
$109.61 
$109.61 


$15.82 


$82.83 
$15!82 


Minimum 
unadjusted 
coinsurance 


$7.84 
$43.10 
$43.10 
$43.10 


$65.82 
$55.82 
$65.82 


$65.82 
$55.82 
$65.82 

"$6&ffi 
$66.82 


$66.82 
$65.82 

$65J2 


$55.82 
$117.07 
$117.07 
$117.07 
$117.07 
$117.07 
$117.07 

----- 
$117.07 

"$117"b7 
$117.07 
$11707 
$117.07 
$659.47 
$659.47 
$659.47 
$224.87 
$659.47 
$658.47 
$659.47 
$659.47 


$3.72 
$1l"75 


$15.48 


$3.72 


$11.75 
$11.75 
$11.75 


$11.75 
$11.75 
$11.75 

"$1l"75 
$11.75 

"$ii"i^ 

$11.75 
$11.75 


$11.75 
$29.97 
$29.97 
$29.97 
$29.97 
$29.97 
$29.97 


$29.97 
$29.97 


$29.97 

$29.97 

$29.97 

$29.97 

$278.21 

$276.21 

$276.21 

$100.69 

$276.21 

$276.21 

$276.21 

$276.21 
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cptv 

HOPD 

HCPCS* 

status 
Indicator 

93526 

t 

93527 

T 

93528 

T 

93529 

T 

93530 

T 

93531 

T 

93532 

T 

93533 

T 

93536 

T 

93539 

N 

93540 

N 

93541 

N 

93542 

N 

93543 

N 

93544 

N 

93545 

N 

93555 

N 

93556 

N 

93561 

N 

93562 

N 

93600 

S 

93602 

S 

93603 

S 

93607 

S 

93609 

S 

93610 

S 

93612 

S 

93615 

S 

93616 

S 

93618 

S 

93619 

S 

93620 

S 

93621 

S 

93622 

S 

93623 

S 

93624 

S 

93631 

S 

93640 

S 

93641 

S 

93642 

s 

93650 

S 

93651 

S 

93662 

s 

93660 

s 

S3720 

X 

93721 

X 

93722 

N 

93724 

s 

93731 

X 

93732 

X 

93733 

X 

93734 

X 

93735 

X 

93736 

X 

93737 

X 

93738 

X 

93740 

X 

93760 

e 

93762 

E 

93770 

N 

93784 

E 

93786 

E 

93788 

E 

93790 

E 

93797 

X 

93798 

X 

93799 

X 

93875 

X 

93880 

X 

93882 

X 

93886 

X 

93888 

X 

93922 

X 

93923 

X 

93924 

X 

Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Rt  4  Lf  heart  catheters  ......... 

Rt  &  Lt  heart  catheters , 

Rt  &  Lt  heart  catheters  

Rt.  Lt  heart  catheterization  .... 

Rt  heart  cath,  congenital 

R  &  I  heart  cath,  congenital  ... 
R  &  I  heart  cath,  congenital ... 
R  &  I  heart  cath,  congenital  ... 

Insert  circulation  assi  

Injection,  cardiac  cath 

Injection,  cardiac  cath 

Injection  for  lung  angiogram  .. 

Injection  lor  heart  x-rays 

Injection  (or  heart  x-rays 

Injection  for  aortography 

Injection  for  coronary  xrays  ... 

Imaging,  cardiac  cath 

Imaging,  cardiac  cath 

Cardiac  output  measurement 
Cardiac  output  measurement 

Bundle  of  His  recording  

Intra-afrial  recording 

Right  ventricular  recoiding 

Right  ventricular  recording 

Mapping  of  tachycardia 

Intra-athal  pacing  

Intraventricular  pacing 

Esophageal  recording 

Esophageal  recording 

Heart  rhythm  pacing  

Electrophysiology  evaluation  . 
Electrophysiok)gy  evaluation  .. 
ElectrophysMDlogy  evaluation  .. 
Electrophysiology  evaluation  .. 

Stimulation,  pacing  heart 

Electrophysiologic  study  

Heart  pacing,  mapping „.„ 

Evaluation  heart  device  

Electrophysiology  evaluation  .. 
Electrophysiology  evaluation  .. 
Ablate  heart  dysrtiythm  focus  . 
Ablate  heart  dysmythm  focus  . 
Ablate  heart  dysmythm  focus  . 

Tilt  table  evaluation 

Total  twdy  plethysmography  .„ 

Plethysmography  tracing  „ 

Plethysmography  report 

Analyze  pacenriaker  system  .... 
Analyze  pacemaker  system 
Analyze  pacemaker  system 


958 
958 
958 
958 
958 
958 
958 
958 
958 


Telephone  analysts,  pacemaker 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Telephone  analysis,  pacemaker 

Analyze  cardkVdefitMillator 

Analyze  cardkVdefltHillator  ..^ 

Temperature  gradient  studies 

Cephalic  thennogram 

Peripheral  thermogram  

Measure  venous  pressure 

Amkxjlatory  BP  monitoring __ 

Ambulatory  BP  recording ™ 

Amtxjiatory  BP  analysis 

Review/report  BP  recording 

Cardiac  rehab  ^ 

Cardiac  rehab/monitor  _ 

Cardkivascuiar  procedure 

Extracranial  study  

Extracranial  study  

Extracranial  study  , 

Intracranial  study 

Intracranial  study . 

Extremity  study  

Extremity  study  

I  Extremity  study  


960 
960 
960 
960 
960 
960 
960 
960 
960 
960 
960 
960 
960 
960 
960 
960 
960 
960 
960 
960 
960 
960 
960 
960 
967 
967 


960 
966 
966 

966 
966 

QAA 

966 

966 
967 


948 
948 
967 
968 
968 
968 
968 
968 
967 
967 
967 


26.11 
26.11 
26.11 
26.11 
26.11 
26.11 
26.11 
26.11 
26.11 


4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
4.24 
1.70 
1.70 


4.24 
0.39 
0.39 
0.39 
0.39 
0.39 
0.39 
0.39 
0.39 
1.70 


0.81 
0.81 
1.70 
2.37 
2.37 
2.37 
2.37 
2.37 
1.70 
1.70 
1.70 


SI  ,381 .03 
SI  ,381.03 
$1,381.03 
SI  ,381 .03 
$1,381.03 
$1,381.03 
$1,381.03 
$1,381.03 
$1,381.03 


S224.29 
$224.29 
$224.29 
$224.29 
$224.29 
S224.29 
$224.29 
$224.29 
$224.29 
$224.29 
$224.29 
$224.29 
$224.29 
$224.29 
$224.29 
$224.29 
$224.29 
$224.29 
$224.29 
$224.29 
$224.29 
$224.29 
$224.29 
$224.29 
$90.11 
$90.11 


$224.29 
$20.57 
$20.57 
$20.57 
S20.57 
$20.57 
$20.57 
$20.57 
$20.57 
S90.11 


$43.10 

$43.10 

S90.11 

SI  25.37 

$125.37 

$125.37 

SI  25.37 

$125.37 

S90.11 

$90.11 

$90.11 


$659.47 
S659.47 
$659.47 
$659.47 
$659.47 
$659.47 
$659.47 
$659.47 
$659.47 


$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 
$144.41 


$276.21 
$276.21 
$276.21 
$276.21 
$276.21 
$276.21 
$276.21 
$276.21 
$276.21 


$44.86 
$44.86 
$44.86 
$44.86 
$44.86 
$44.86 
$44.86 
$44.86 
$44.86 
$44.86 
$44.86 
$44.86 
$44.86 
$44.86 
$44.66 
$44.86 
$44.86 
$44.86 
$44.86 
$44.86 
$44.86 
$44.86 
$44.86 
$44.86 


$57.40 

$18.02 

$67.40 

$18.02 

$144.41 

$44.86 

$12.43 

$4.11 

$12.43 

$4.11 

$12.43 

$4.11 

$12.43 

$4.11 

$12.43 

$4.11 

$12.43 

$4.11 

$12.43 

$4.11 

$12.43 

$4.11 

$57.40 

$18.02 



».»».M»..M.... 

$16.95 

$8.62 

$16.95 

$8.62 

$57.40 

$18.02 

$79.55 

$25.07 

$79.55 

$25.07 

$79.55 

$25.07 

$79.55 

$25.07 

$79.55 

$25.07 

$57.40 

$18.02 

$57.40 

$18.02 

$57.40 

$18.02 

'  CRT  codm  and  de»criptions  only  are  copyrigM  1997  American  Medical  Associalton.  Al  Rights  Reserved.  AppiicdMe  FARSflJFAHS  Apply. 
'  Copyrigtit  1994  American  Dental  Association.  All  rigMs  reserved. 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 
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CPTV 
HCPCS* 


HOPD 

status 

indicator 


93925 

X 

93926 

X 

93930 

X 

93931 

X 

93965 

X 

93970 

X 

93971 

X 

93975 

X 

93976 

X 

93978 

X 

93979 

X 

93980 

X 

93981 

X 

93990 

X 

94010 

X 

94060 

X 

94070 

S 

94150 

n 

94200 

X 

94240 

X 

94250 

X 

94260 

X 

94350 

X 

94360 

X 

94370 

X 

94375 

X 

94400 

X 

94450 

X 

94620 

s 

94640 

s 

94642 

s 

94650 

s 

94651 

s 

94652 

c 

94656 

c 

94657 

s 

94660 

s 

94662 

s 

94664 

s 

94665 

s 

94667 

s 

94668 

s 

94680 

X 

94681 

X 

94690 

X 

94720 

X 

94725 

X 

94750 

s 

94760 

N 

94761 

N 

94762 

X 

94770 

X 

94772 

s 

94799 

X 

95004 

X 

95010 

X 

95015 

X 

95024 

X 

95027 

X 

95028 

X 

95044 

X 

95052 

X 

95056 

X 

95060 

X 

95065 

X 

95070 

s 

95071 

s 

95075 

X 

95078 

X 

95115 

X 

95117 

X 

95120 

E 

95125 

E 

95130 

E 

96131 

E 

Descflptkxi 


Lower  extremity  study  ... 
Lower  extremity  study  ... 
Upper  extremity  study  ._ 
Upper  extremity  study  ... 

Extremity  study 

Extremity  study  

Extremity  study 

Vascular  study 

Vascular  study  

Vascular  study  

Vascular  study  

Penile  vascular  study .... 
Penile  vascular  study  .... 

Doppler  flow  testing  

Breathing  capacity  test 
Evaluatkxi  of  wheezing 
Evaluatkxi  of  wheezing 
Vital  capacity  test 


Lung  function  test  (MBC/MW)  . 

Residual  lung  capacity 

Expired  gas  collectkx) 

Thoracic  gas  volume 

Lung  nitrogen  washout  curve  ... 

Measure  airtkTw  resistance 

Breath  airway  ctosing  volume  ... 
Respiratory  flow  volume  k>op  ... 
C02  breathing  response  curve . 

Hypoxia  response  curve 

Pulnranary  stress  testiftg  

Ainway  inhalatkjn  treatment  _.... 
Aerosol  inhalatk>n  treatmerN  — 

Pressure  breathing  (IPPB) 

Pressure  breathing  (IPPB) 

Pressure  breathing  (IPPB) 

Initial  ventilator  mgmt — 

Cont.  ventilator ~ 

Pos  airway  pressure,  CPAP  .... 
Neg  pressure  ventilation,cnp  ... 
Aerosol  or  vapor  Inhalatkxis  .... 
Aerosol  or  vapor  inhalatkxts  .... 

Chest  wall  manipulation 

Chest  wall  manipulation „ 

Exhaled  air  analysis:  02  , — 

Exhaled  air  analysis:  02,C02  . 

Exhaled  air  analysis 

Monoxide  diffusing  capacity 

Membrane  diffusion  capacity  ... 
Pulmonary  compliance  study  ... 
Measure  blood  oxygen  level .... 
Measure  bkxxJ  oxygen  level .... 
Measure  bkxxJ  oxygen  level .... 
Exhaled  cartx>n  dk)xide  test  .... 

Breath  recording,  infant  -. 

Pulmonary  service/procedufe  .. 

Allergy  skin  tests 

Sensitivity  skin  tests 

Sensitivity  skin  tests 

Allergy  skin  tests 

Skin  end  point  titration 

Allergy  skin  tests 

Allergy  patch  tests  

Photo  patch  test 

Photosensitivity  tests  — . — .. 

Eye  allergy  tests  

Nose  allergy  test 


Proposed 
APC 


Bronchial  allergy  tests ... 
Bronchial  allergy  tests ... 
Ingestkxi  challenge  test 
Provocative  testing . 


Immunotherapy,  one  injection .... 

Immunottierapy  injections 

Immunotherapy,  one  injectkxi .... 
Immunotherapy,  many  antigens 
Immunotherapy,  insect  venom  ... 
Immunotherapy,  insect  venoms  . 


968 
968 

968 
968 

967 
968 
968 
968 
968 
968 
968 
968 
968 
968 
971 
971 
973 

"Sri 

972 
971 
971 
972 
971 
972 
971 
971 
971 
973 
976 
976 
976 
976 


976 
976 
976 
976 
976 
976 
976 
972 
972 
972 
972 
972 
973 


Relative 
weight 


971 
971 
973 
971 
977 
977 
977 
977 
977 
977 
977 
977 
977 
977 
977 
973 
973 
928 
977 
978 
978 


Prt)pos8d 

psyineni 

rate 


2.37 
2.37 
Z37 
2J7 
1.70 
2J7 
2.37 
2J7 
2J37 
2.37 
2J7 
2J7 
2J7 
2J7 
0.78 
0.78 
1.89 

1.02 
0.78 
0.78 
1.02 
0.78 
1.02 
0.78 
0.78 
0.78 
1.89 
0.44 
0.44 
0.44 
0.44 


0.44 
0.44 
0.44 
0.44 
0.44 
0.44 
0.44 
1.02 
1.02 
1.02 
1.02 
1.02 
1.89 


0.78 
0.78 
1.89 
0.78 
0.63 
0.63 
0.63 
0.63 
0.63 
0.63 
0.63 
0.63 
0.63 
0.63 
0.63 
1.89 
1.89 
3.11 
0.63 
0.31 
0.31 


$125.37 

$125.37 

%^2S37 

$125.37 

$00.11 

$125.37 

$125.37 

$125.37 

$125.37 

$125.37 

$125.37 

$125^7 

$126.37 

$125.37 

$41.14 

S41.14 

$89.90 


$41.14 
SS3.87 
S41.14 
$41.14 
$53.87 
$41.14 
$53.87 
$41.14 
$41.14 
$41.14 
S99.90 
$23.30 
$23  JO 
$23.30 
$23.30 


$23.30 
$23.30 
$23.30 
$23.30 
S23.30 
$23.30 
$23.30 
$53.87 
$53.87 
$53.87 
$63.87 
$53.87 
$09.90 


Natlopal 
urwdjusted 
coinsurance 


$41.14 
$41.14 
$99.90 
$41.14 
$33.30 
$33.30 
$33.30 
$33.30 
$33.30 
$33.30 
$33.30 
$33.30 
$33.30 
$33.30 
$33.30 
$99.90 
$99.90 
$164.55 
$33.30 
SI  6.65 
$16.66 


Minimum 
unadjusted 
coinsurance 


$79.55 
S79.5S 
$7955 
$79.55 
$57.40 
$79.55 
$79.55 
S79.S5 
$79.55 
$79.55 
$79.55 
$79.55 
$79.55 
$79.55 
$21.47 
$21.47 
$55.82 

"JKfl.47 
$29.38 
S21.47 
$21.47 
$29.38 
$21.47 
S29.C8 
$21.47 
$21.47 
$21.47 
$66.82 
$14.92 
$14.92 
$14.92 
$14.92 


$14.92 
$14.92 
$14.92 
$14.92 
$14.92 
SI  4.92 
$14.92 
$29.38 
$29.38 
$29.38 
$29.38 
$29.38 
$55.82 


S21.47 
$21.47 
$55.82 
$21.47 
$12.66 
$12.66 
$12.66 
$1^66 
$12.66 
$12.66 
$12.66 
S12.66 
$1^66 
$12.66 
$12.66 
S55.82 
S55.82 
$83.85 
$12.66 
S3.39 
S3J9 


$25.07 
$25.07 
$25.07 
$25.07 
$18.02 
$25.07 
$25.07 
$25.07 
$25.07 
$25.07 
$25.07 
$25.07 
$25.07 
$25.07 
$8.23 
$8.23 
$19.98 


$8.23 

$10.77 
$8.23 
S8.23 

S10.77 
$8.23 

$10.77 
S8.23 
S8.23 
$8.23 

$19.98 
$4.66 
$4.66 
$4.66 
$4.66 


$4.66 

$4.66 

$4.66 

$4.66 

$4.66 

$4.66 

$4.66 

$10.77 

$10.77 

$10.77 

$10.77 

$10.77 

$19.98 


$8.23 
$8.23 
$19.98 
$8.23 
$6.66 
$6.66 
$6.66 
$6.66 
$6.66 
$6.66 
$6.66 
$6.66 
$6.66 
$6.66 
$6.66 
$19.98 
$19.98 
$32.91 
$6.66 
S3.33 
S3.33 


'CPT  codes  and  descripttonsontyae  copyright  1997  American  Medical  Association.  Al  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  1994  American  (Cental  Assodalkin.  Al  rights  resenrad. 
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CPTV 
HCPCS* 


HOPD 

status 

indicator 


95132 

E 

95133 

E 

95134 

E 

95144 

X 

95145 

X 

95146 

X 

95147 

X 

95148 

X 

95149 

X 

95165 

X 

95170 

X 

95180 

X 

95199 

X 

95805 

s 

95806 

s 

95807 

s 

95808 

s 

95810 

s 

95811 

s 

95812 

s 

95813 

s 

95816 

X 

95819 

X 

95822 

X 

95824 

X 

95827 

s 

95829 

X 

95830 

N 

95831 

N 

95832 

N 

95833 

N 

95834 

n 

95851 

N 

95852 

N 

95857 

X 

95868 

X 

95860 

X 

95861 

X 

95863 

X 

95864 

X 

96867 

X 

95868 

X 

95869 

X 

95870 

X 

95872 

X 

95875 

X 

95900 

X 

95903 

X 

95904 

X 

95920 

c 

95921 

X 

95922 

X 

95923 

X 

96925 

X 

95926 

X 

95927 

X 

95930 

X 

96933 

X 

95934 

X 

95936 

X 

95937 

X 

95950 

X 

95951 

s 

95953 

s 

95954 

s 

95965 

X 

95956 

N 

95957 

N 

95958 

s 

95961 

c 

96962 

c 

QAOOQ 

N 

96100 

X 

96105 

X 

96110 

X 

Description 


Immunottierapy,  insect  venoms  . 
Immunotherapy,  insect  venoms  . 
Immunotherapy,  insect  venoms  . 

Antigen  therapy  services  

Antigen  therapy  services  _.... 

Antigen  therapy  services  

Antigen  therapy  services  

Antigen  therapy  services  

Antigen  therapy  services  

Antigen  therapy  services  

Antigen  therapy  services  

Rapid  desensitization 

Allergy  immunology  services  

Multiple  sleep  latency  test 

Sleep  study,  unattended 

Sleep  study,  attended 

Polysomnography,  1-3 

Polysomnography,  4  or  more  .... 

Polysomnograjyiy  w/cpap , 

Electroencephalogram  (EEG) 

Electroencephalogram  (EEG)  .... 
Electroencephalogram  (EEG)  ...., 

Electroencephalogram  (EEG) 

Sleep  electroencephalogram 

Electroencephalography  „ 

NigtH  electroencephalogram 

Surgery  electrocortlcogram 

Insert  electrodes  tor  EEG  

Liwb  muscle  testing,  manual 

Hand  muscle  testing,  n^nual  

Body  muscle  testing,  manual 

Body  muscle  testing,  manual 

Range  of  motion  measurements 
Range  of  motion  measurements 

Tensiloo  test 

Tensilon  test  &  myogram 

Muscle  test,  one  limb 

Muscle  test,  two  limbs  

Muscle  test,  3  limbs 

Muscle  test,  4  limbs 

Muscle  test,  head  or  neck 

Muscle  test,  head  or  neck  

Muscle  test,  thor  paraspinal 

Muscle  test,  non-parasptnal ^ 

Muscle  test,  one  fiber  

Limb  exercise  test „„„ 

Motor  nerve  cor«Juction  test 

Motor  nerve  conduction  test 


Proposed 
APC 


978 
978 
978 
978 
978 
901 
978 
901 
977 
977 
979 
979 
979 
979 
979 
979 
979 
979 
980 
980 
960 
980 
979 
980 


Relative 
weigtit 


Sense  nerve  conduction  test  

Intraoperative  nerve  testing  

Autonomic  nervous  tunc  test 

Autonomic  nervous  func  test 

Autonomic  nervous  func  test 

Somatosensory  testing  

Somatosensory  testing  „. 

Somatosensory  testing  „. 

Visual  evoked  potential  test 

Blink  reflex  test  _ 

'h'  reflex  test 

'h'  reflex  test 

(>leuromuscular  junction  test .. 

Ambulatory  eeg  monitoring 

EEG  monitohng/videorecord 

EEG  monitoring/computer 

EEG  monitoring/giving  drugs 

EEG  during  surgery 

EEG  monitohng^caWe/radio 

EEG  digrtal  analysis 

EEG  PDonitonng/function  test 

Electrode  stimulation,  brain  

Electrode  stimulation,  brain  

Neurological  procedure , 

Psychological  testing  

Assessment  of  aphasia  ... .„..._, 

Developmental  test,  lim  


961 
962 
962 
962 
962 
962 
961 
962 
961 
981 
962 
962 
961 
962 
962 

"'981 
981 
981 
962 
961 
961 
961 
981 
981 
961 
981 
961 
979 
979 
979 
980 


979 


089 
089 
089 


Proposed 

payment 

rate 


0.31 

0.31 

0.31 

0.31 

0.31 

0.07 

0.31 

0.07 

0.63 

0.63 

10.17 

10.17 

10.17 

10.17 

10.17 

10.17 

10.17 

10.17 

2.15 

2.15 

2.15 

2.15 

10.17 

^.^S 


1.46 
1.39 
1.39 
1.39 
1.39 
1.39 
1.46 
1.39 
1.46 
1.46 
1.39 
1.39 
1.46 
1.39 
1.39 


1.46 
1.46 
1.46 
1.39 
1.46 
1.46 
1.46 
1.46 
1.46 
1.46 
1.46 
1.46 
10.17 
10.17 
10.17 
2.15 


10.17 


2.54 
2.54 
2.54 


Si  6.65 

S16.65 

S16.65 

$16.65 

$16.65 

$3.92 

$16.65 

$3.92 

$33.30 

$33.30 

$537.72 

$537.72 

$537.72 

$537.72 

$537.72 

$537.72 

$537.72 

$537.72 

$113.62 

$113.62 

$113.62 

$113.62 

$537.72 

$113.62 


$77.38 
$73.46 
$73.46 
$73.46 
$73.46 
$73.46 
$77.38 
$73.46 
$77.38 
$77.38 
$73.46 
$73.46 
$77.38 
$73.46 
$73.46 

'$77!38 

$77.38 

$77.38 

$73.46 

$77.38 

$77.38 

$77.38 

$77.38 

$77.38 

$77.38 

$77.38 

$77.38 

$537.72 

$537.72 

$537.72 

$113.62 


$537.72 


$134.19 
$134.19 
$134.19 


National 
unadjusted 
coinsurance 


$3.39 

$3.39 

$3.39 

$3.39 

$3.39 

$2.49 

$3.39 

$2.49 

$12.66 

SI  2.66 

$288.83 

$288.83 

$288.83 

$288.83 

$288.83 

$288.83 

$288.83 

$288.83 

$57.86 

$57.86 

$57.86 

$57.86 

$288.83 

$57.86 


$41.81 
$38.87 
$38.87 
$3a87 
$38.87 
$38.87 
$41.81 
$38.87 
$41.81 
$41.81 
$38.87 
$38.87 
$41.81 
$38.87 
S38.87 


$41.81 
$41.81 
$41.81 
$38.87 
$41.81 
$41.81 
$41.81 
$41.81 
$41.81 
$41.81 
$41.81 
$41.81 
S288.83 
$288.83 
$288.83 
$57.86 


$288.83 


$37.29 
$37.29 
$37.29 


Minimum 
unadjusted 
coinsurance 


$3.33 

$3J3 

$3.33 

$3.33 

$3.33 

$.78 

$3.33 

$.78 

$6.66 

$6.66 

$107.54 

$107.54 

$107.54 

$107.54 

$107.54 

$107.54 

$107.54 

$107.54 

$22.72 

$22.72 

$22.72 

$22.72 

$107.54 

$22.72 


$15.48 
$14.69 
$14.69 
$14.69 
$14.69 
$14.69 
$15.48 
$14.69 
$15.48 
$15.48 
$14.69 
$14.69 
$15.48 
$14.69 
$14.69 


$15.48 
$15.48 
$15.48 
$14.69 
$15.48 
$15.48 
$15.48 
$15.48 
$15.48 
$15.48 
$15.48 
$15.48 
$107.54 
$107.54 
$107.54 
$22.72 


$107.54 


$26.84 
$26.84 
$26.84 


'  CPT  codes  and  descriptions  only  are  copyrigW  1997  American  Medical  Associatmn.  Al  Rights  Reserved.  AppNcMile  FARSDFARS  Aoolv 
'  Copyright  1994  American  Dental  Association.  AlrigMs  reserved. 
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Addendum  B.— Proposed  hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


CPTV 
HCPCS* 


HOPD 
indicator 


96111 

X 

96115 

X 

96117 

X 

96400 

S 

96405 

S 

96406 

S 

96408 

S 

96410 

S 

96412 

S 

96414 

S 

96420 

s 

96422 

s 

96423 

s 

96425 

s 

96440 

s 

96445 

s 

96450 

s 

96520 

E 

96530 

E 

96542 

s 

96545 

n 

96549 

s 

96900 

s 

96902 

N 

96910 

S 

96912 

S 

96913 

S 

96999 

S 

97001 

A 

97002 

A 

97003 

A 

97004 

A 

97010 

A 

97012 

A 

97014 

A 

97016 

A 

97018 

A 

97020 

A 

97022 

A 

•97024 

A 

97026 

A 

97028 

A 

97032 

A 

97033 

A 

97034 

A 

97035 

A 

97036 

A 

97039 

A 

97110 

A 

97112 

A 

97113 

A 

97116 

A 

97122 

A 

97124 

A 

97139 

A 

97150 

A 

97250 

S 

97260 

S 

97261 

S 

97265 

A 

97504 

A 

97520 

A 

97530 

A 

97535 

A 

97537 

A 

97542 

A 

97545 

A 

97546 

A 

97703 

A 

97750 

A 

97770 

A 

97780 

E 

97781 

E 

97799 

A 

98925 

S 

Description 


Developmental  test,  extend 

Neurobehavior  status  exam 

Neuropsych  test  battery 

Chenxjtherapy,  (SC)/(IM) — -. 

Intralesional  chemo  admin 

Intralesional  chemo  admin » 

Chemotherapy,  pusb  technique 

Chemotherapy,  infusion  method 

Chemotherapy,  infusion  metf)od 

Chemotherapy,  infusion  mettiod  — 

Chemotherapy,  push  technique 

Chemotherapy,  infusion  metfiod 

Chemotherapy,  infusion  method 

Chemotherapy,  infusion  method 

Chemotherapy,  intracavitary 

Chemotherapy,  intracavitary 

Chemotherapy,  into  CNS 

Pump  refilling,  maintenstrxse  .„..„..», 

Pump  refilling,  maintenance  

Chemothereipy  injection  

Provide  chemotherapy  agent 

Chemotherapy,  unspecified  ......™™ 

Ultraviolet  light  therapy 

Trichogram 


Proposed 
APC 


089 
069 
069 
967 
967 
967 
988 
988 
988 
989 
968 


969 


Relative 
weight 


2.54 
2.54 
2.54 
0.65 
0.65 
0.65 
4.15 
4.15 
4.15 
1.72 
4.15 
4.15 
4.15 
1.72 
1.72 


Proposed 

payment 

rate 


Ptiotochemotherapy  with  UV-B  .. 
Photochemotherapy  with  UV-A  .. 
Photochemotherapy,  UV-A  or  B 

Dermatokjgical  procedure 

Pt  evaluatkxi 

Pt  re-evaluation  . — ^ 

Ot  evaluation — 

Ot  re-evaluation  — 

Hot  or  cokJ  packs  therapy 

Mechanical  traction  therapy 

Electric  stimulation  therapy 

Vasopneumatic  device  therapy ... 

Paraffin  bath  therapy  

Microwave  therapy 

Whirlpool  therapy .. 

Diathemy  treatment  ...„ 

Infrared  therapy -..— — 

Ultraviolet  therapy 

Electrical  stimulatkxi  

Electnc  current  therapy 

Contrast  bath  therapy  

Ultrasound  therapy 

Hydrotherapy . 


Physical  therapy  treatment  — > 

Therapeutic  exercises „. 

Neuromuscular  reeducation  — 

Aquatic  therapy/exercises 

Gait  training  therapy  — 

Manual  traction  therapy 

Massage  therapy  ™ 

Physical  medicine  procedure  .. 
Group  therapeutic  piocedures 

Myofascial  release 

Regional  manipulation  

Supplemental  manlpulatkxis  „. 

Joint  nxibilization  . 

Orthotic  training ~™ 

Prosthetic  training 


Therapeutic  activities 

Self  care  mngment  training 

Community/work  reintegration  . 
Wheelchair  mngement  training 

Work  hardening 

Work  hardening 

Prosthetic  checkout .... 


Physical  perfomiance  test  ..... 
Cognitive  skills  development  , 

Acupuncture  w/o  stim  

Acupuncture  w/stim 

Physical  medicine  pnxedura . 
Osteopathic  manipulation  


966 
969 

1.72 
1.72 

989 

1.72 

967 

990 

0.65 
0.43 

990 

960 
990 

960 

0.43 
0.43 
0.43 
0.43 



■  MM*  .„,„.„. 







•—•• ••" — 







.••• 

997 
997 
997 

0.69 
0.69 
0.69 

.»»..«...«.. 



$134.19 

$134.19 

$134.19 

$34.28 

$34.28 

$34.28 

$219.40 

$219.40 

$219.40 

$91.09 

$219.40 

$219.40 

$219.40 

$91.09 

$91.09 

$91.09 

$81.09 


$91.09 


$34.28 
$22.53 

$22.53 
$22.53 
$22.53 


Natk>nal 
ufiadjusted 
coinsurance 


$37.29 
$37.29 
$37.29 
$13.33 
$13.33 
$13.33 
$97.63 
S87.63 
$97.63 
$40.68 
$97.63 
$97.63 
$97.63 
$40.68 
$40.68 
$40.68 
$40.66 


S40.68 


997 


0.69 


$36.24 
$36.24 
$36.24 


$36.24 


$13.33 
$8.14 


$8.14 


Minimum 
unadjusted 
coinsurance 


$26.84 
$26.84 
$26.84 
$6.86 
$6.86 
S6.86 
$43.88 
S43.88 
$43.88 
$18.22 
$43.88 
S43.88 
S43.88 
$18.22 
$18.22 
$18.22 
$18.22 


$18.22 


$6.86 
$451 


$4.51 


$8.14 
$8.14 
$8.14 

$4.51 
$4.51 
$4.51 



::::;:::::z: 



— . — 













$7.25 
$7.25 
$7.25 

$725 
$7.25 
$7.25 





•~— 

................... 

$7.25 

i7i5 

'  CPT  codes  wid  descr^Mions  only  ve  copyrigM  1997  American  Medical  Association.  AM  Rights  Reserved.  Applicabie  FARSrt)FARS  Apply. 
'Copyright  1994  American  Dental  Associatkm.  Al  rights  reseived. 
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Addendum  B.— Proposed  Hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 

CPTV 
HCPCS* 

HOPD 

SUtUS 

Indcator 

Description 

Proposed 
APC 

Relative 
weigm 

Proposed 

ttayntetM 

rate 

National 
unadjusted 
coinsurance 

Minimum 
unadjusted 
coinsurance 

98926 
98927 
93928 
98929 

S 
S 
S 
S 
S 
S 

s 

e 

E 

N 

E 

N 

N 

E 

E 

E 

E 

N 

E 

E 

E 

S 

E 

E 

E 

N 

N 

N 

N 

N 

N 

N 

S 

N 

N 

C 

C 

C 

X 

N 

V 

V 

V 

V 

V 

V 

V 

V 

V 

V 

N 

N 

N 

N 

E 

E 

E 

E 

E 

E 

C 

C 

C 

E 

E 

V 

V 

V 

V 

V 

c 
c 
c 
c 
c 

Osteopathic  manipulation  . 

Osteopathic  manipulation  

Osteopathic  manipulation  „ 

Osteopathic  manipulation  _ „ 

997 
997 
997 
997 
997 
997 
997 

0.69 
0.69 
0.69 
0.69 
0.69 
0.69 
0.69 

$36.24 
$36.24 
$36.24 
$36.24 
$36.24 
$36.24 
$36.24 

$7.25 
$7.25 
$7.25 
$7.25 
$7.25 
$7.25 
$7.25 

$7.25 
$7.25 
$7.25 
$7.25 
$7.25 
$7.25 
$7.25 

98940 

Chiropfactic  manipulation  . 

98941 
98942 

Chiropractic  manipulation  

Chiropractic  manipulation  „ , 

98943 

Chiropractic  manipulation  ..   .. 

Specimen  handling  _ _ 

Specimen  handling  „ „ 

Device  handling  __ 

99000 



99001 

99002 

99024 

Post-op  follow-up  visit .._ „ _ _ . 

Initial  surgical  evaluation _ _ 

Medical  services  alter  hrs _ 

Medical  services  at  nigtit  „ 

Medical  services,  unusual  hrs  

Non-office  medical  services „ 

99025 

99050 

.■.M......M....... 

99052 
99054 
99056 



99058 

Office  emergency  care _ 

99070 

Special  supplies _ 

99071 

Patient  education  materials  __ 

99075 

Medical  testimony  ; 

Group  health  education 

Special  reports  or  forms  

Unusual  physician  travel „ .% 

Computer  data  analysis 

Special  anesthesia  service 

Anesthesia  with  hypothennia ; 

99078 

921 

._.... 

99080 

™v»™. 

99082 
99090 

.............. 

" 

99100 

99116 

99135 

Special  anesthesia  procedure  

99140 

Emergency  anesthesia  ._ „„ 

Sedation,  Iv/im  or  Inhalant  „ 

...; 



99141 

- *»• 

99142 

Sedation,  oral/rectal/nasal  

99175 

Induction  of  vomiting _... 

99183 

HypertMric  oxygen  therapy 

969 

2.65 

$140.06 

$141.70 

$28.01 

99185 

Regional  hypothermia „ „ 

Total  body  hypothemia 

99186 

99190 

Special  pump  services 

•• — 



99191 

Special  pump  services 

99192 

Special  pump  sen/ices  ...„ „ 

Phletwtomy 

i^.53 

99195 

999 

0.43 

$10.85 

$4.51 

99199 

Special  service  or  report „ 

99201 

Offee/outpatient  visit,  new  ....„„ 

Office/outpatient  visit,  new 

Office/outpatient  visit,  new . 

911 
911 
913 
915 
915 
911 
911 
»13 
915 
915 

■ - 

99202 

99203 

99204 

Office/outpatient  visit,  new .. 

Office/outpatient  visit,  new „. 



99205 



99211 
99212 

Office/outpatient  visit,  est 

Office/outpatient  visit,  est . „. 

Off  Ice/outpatient  visit,  est . 

Office/outpatient  visit,  est 

Office/outpatient  visit,  est 

Observation  care  discharge ; 

Obsen/aiion  care 

.... 



99213 



99214 



99215 

99217 

99218 

- — 

99219 

Observation  care 

.................. 

99220 

Observation  care „ : _...„ . . 

Initial  hospital  care _ 

99221 



99222 

Initial  hospital  care „ 

99223 

Initial  hospital  care ;. 

...™. 



99231 

Subsequent  hospital  care 

Subsequent  hospital  care 

Subsequent  hospital  care  

................... 

99232 

99233 

•-• — 

99234 

Obsen/Zhosp  same  dale 

Observ/hosp  same  date 

Ot)serv/hosp  same  date 

99235 



99236 

99238 

Hospital  discharge  day  „ 

99239 

Hospital  discharge  day  

-99241 

Office  consultation  

911 
911 
913 
915 
915 

— •■ 

■ 

99242 

Office  consultation  „ 



99243 
99244 

Office  consultation  

Office  consultation  ^. 

Office  consultation  _ 



99245 

99251 

Initial  inpatient  consult  

" 

99252 

Initial  inpatient  consult  _ 

" 

.................... 

99253 

Initial  inpatient  consult  

.., — .. — 



99254 

Initial  inpatient  consult  

Initial  inpatient  consult  

. 

" 

99255 

„.. 

••.••>■■*■>■■>>■■.■• 

'  CPT  codat  and  descriptions  only  are  copyright  1997  Amencan  Madical  Associatian.  AD  Rights  Resaived.  App«c«)ie  FARS/DFARS  Aooty. 

•  CopyrigM  1994  American  Dantal  Association.  AH  rights  raserved. 


Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


47721 


ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

Information— Continued 


CPTV 
HCPCS* 

HOPO 

Status 

indicator 

99261 

C 

99262 

C 

99263 

C 

99271 

V 

99272 

V 

99273 

V 

99274 

V 

99275 

V 

99281 

V 

99282 

V 

99283 

V 

99284 

V 

99285 

V 

99288 

E 

99291 

S 

99292 

n 

99295 

c 

99296 

c 

99297 

c 

99301 

E 

99302 

E 

99303 

E 

>     99311 

E 

99312 

E 

99313 

E 

99315 

E 

99316 

E 

99321 

N 

99322 

N 

99323 

N 

99331 

N 

99332 

N 

99333 

N 

99341 

N 

99342 

N 

99343 

N 

99344 

N 

99345 

N 

99347 

N 

99348 

N 

99349 

N 

99350 

N 

99354 

N 

99355 

N 

99356 

C 

99357 

C 

99358 

N 

99359 

N 

99360 

E 

99361 

E 

99362 

E 

99371 

E 

99372 

E 

99373 

E 

99374 

E 

99375 

E 

99377 

E 

99378 

E 

99379 

E 

99380 

E 

99381 

E 

99382 

E 

99383 

E 

99384 

E 

99385 

E 

99386 

E 

99387 

E 

99391 

E 

99392 

E 

99393 

E 

99394 

E 

99395 

E 

99396 

E 

99397 

E 

99401 

E 

Description 


Follow-up  inpatient  consult  

Follow-up  inpatient  consult 

Follow-up  inpatient  consult 

Confirmatory  consultation  

Confirmatory  consultation  

Confirmatory  consultation — 

Confinnatory  consultation  _ — 

Confirmatory  consuttatioo  

Emergerx^  dept  visit  

EmergeiKy  dept  visit  

Emergency  dept  visit  _.. 

Emergency  dept  visit  

Emergency  dept  visit  

Direct  advanced  life  support  .» — 

Critical  care,  first  hour 

Critica)  care,  addl  30  min _. 

Neonatal  critical  care 

Neonatal  critical  care _. 

Neonatal  critical  care ... — 

Nursing  facility  care  

Nursing  facility  care 

Nursing  facility  care  — .. 

Nursing  facility  care,  subseq 

Nursing  facility  care,  subseq  ...... 

Nursing  facility  care,  subseq  ....._. 

Nursing  fac  discharge  day 

Nursing  fac  discharge  day ~ 

Rest  home  visit,  new  patient  

Rest  home  visit,  new  patient  ..„.. 
Rest  home  visit,  new  patient  .. — 

Rest  home  visit,  estab  pat 

Rest  home  visit,  estab  pat  7...^,.. 

Rest  home  visit,  estab  pat 

Home  visit,  new  patient  — 

Home  visit,  new  patient  

Home  visit,  new  patient  

Home  visit,  new  patient  _. 

Home  visit,  new  patient  

Home  visit,  estab  patient  

Home  visit,  estab  patient 

Home  visit,  estab  patient 

Home  visit,  estab  patient — ,. 

Protonged  service,  office  — 

Prolonged  sen/ice,  office  „ 

Prolonged  service,  inpiatient  

F>rolonged  service,  inpatient  

Prolonged  serv,  w/o  contact  

Prolonged  serv,  w/o  contact  ...... 

Ptiysician  standby  services ..^ 

PhysicianAeam  conference  ...~... 

Physician/team  conference 

Physician  phone  consultation 

Physician  pfxxie  consultation 

Physician  phone  consultation  ...„ 
Home  health  care  supervision  .... 
Home  health  care  supervisaon  .... 

Hospice  care  supervWon — 

Hospice  care  supervision — 

Nursing  fac  care  supervision 

Nursing  fac  care  supervision  ...„. 

Preventive  visit,  new,  infant 

Preventive  visit,  new,  age  1-4  .... 
Preventive  visit,  new,  age  5-1 1  . 

Preventive  visit,  new,  12-17 

Preventive  visit,  new,  18-39  — 

Preventive  visit,  new,  40-64 

Preventive  visit,  new,  65  &  over 

Preventive  visit,  est,  infant 

Preventive  visit,  est,  age  1-4  .... 
Preventive  visit,  est,  age  5-1 1  .. 

Preventive  visit,  est,  12-17 

Preventive  visit,  est,  18-39 

Preventive  visit,  est.  40-64 

Preventive  visit,  est,  65  4  over .. 
Preventive  counseling,  indiw  — 


Proposed 
APC 


911 
911 
913 
915 
915 
961 
961 
953 
956 
955 


900 


Relative 
weight 


7.44 


Proposed 

payment 

rate 


$393.74 


l4ational 
unadiusted 
coinsurance 


$144.87 


Minimum 
unat^usted 
coinsurance 


$78.75 


'  CPT  codes  and  descf«tions  only  are  copyrigW  1997  America  Madical  AssodaSon.  AI  Rights  R«erv«l.  Appllc*la  FARSTOFARS  Ap^ 
'Copyright  1994  American  Oental  Associalion.  Al  rights  rasened. 
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CPTV 

HOPD 

HCPCS* 

Status 
indicator 

99402 

E 

99403 

E 

99404 

e 

99411 

e 

99412 

E 

99420 

E 

99429 

E 

99431 

N 

99432 

N 

99433 

C 

99435 

E 

99436 

N 

99440 

8 

99450 

E 

99465 

N 

99456 

N 

99499 

N 

A0021 

E 

A0030 

A 

A0040 

A 

A0050 

A 

A0080 

E 

A0090 

E 

A0100 

E 

A0110 

E 

A0120 

E 

A0130 

E 

A0140 

E 

A0160 

E 

A0170 

E 

A0180 

E 

A0190 

E 

A0200 

E 

A0210 

E 

A0225 

A 

A0300 

A 

A0302 

A 

A0304 

A 

A0306 

A 

A0308 

A 

A0310 

A 

A0320 

A 

A0322 

A 

A0324 

A 

A0326 

A 

A0328 

A 

A0330 

A 

A0340 

A 

A0342 

A 

A0344 

A 

A0346 

A 

A0348 

A 

A0350 

A 

A0360 

A 

A0362 

A 

A0364 

A 

A0366 

A 

A0368 

A 

A0370 

A 

A0380 

A 

A0382 

A 

A0384 

A 

A0390 

A 

A0392 

A 

A0394 

A 

A0396 

A 

A0398 

A 

A0420 

A 

A0422 

A 

A0424 

A 

A0888 

E 

A0999 

A 

A4206 

A 

A4207 

A 

A4208 

A 

Description 


Preventive  counseling,  indiv ^ 

Preventive  counseling,  indiv 

Preventive  counseling,  indiv „ 

Preventive  counseling,  group  „.............„..„.„ „ 

Preventive  counseling,  group 

Health  risk  assessnwnt  test 

Unlisted  preventive  service 

Initial  care,  normal  newtxxn  

Newtxjm  care  not  in  hospital 

Normal  newtxsm  care,  hospital 

Hospital  NB  discharge  day „ 

Attendance,  birth 

Newtiom  resuscitation 

LifQ/disability  evaluation 

Disability  examination  

Disability  examination  

Unlisted  E/M  service 

Outside  state  ambulance  sen/ 

Air  ambulance  ser*/ice  

Helicopter  ambulance  ser/ice 

Water  amb  service  emergency 

Noninterest  escort  in  non  er „. 

Interest  escort  in  non  er '...'....'. 

Nonemergency  transport  taxi 

Nonemergency  transport  bus  

Noner  transport  mint-bus  

Noner  transport  wheelch  van „J.!!""" 

Nonemergency  transport  air 

Noner  transport  case  worker „ 

Noner  transport  parking  fees 

Noner  transport  lodgng  recip 

Noner  transport  meals  recip  

Noner  transport  Icdgng  escrt „ 

Noner  transport  meals  escort  .". 

Neonatal  emergency  transport 

Ambulance  basic  non-emer  all  

Ambulance  basic  emergeny  all r. 

Amb  adv  non-er  no  serv  all  

Amb  adv  nor>-er  spec  serv  all ; 

Amb  adv  er  no  spec  serv  all 

Amb  adv  er  spec  serv  all 

Amb  basic  nor>-er  +  supplies 

Amb  basic  emerg  +  supplies 

Adv  non-er  serv  sep  miieage 

Adv  non-er  no  serv  sep  mile  ; 

Adv  er  no  serv  sep  mileage 

Adv  er  spec  serv  sep  mile 

Amb  basic  non-er  ♦  mileage  

Amtxil  basic  emer  +  mileage „ ,",. 

Amb  adv  non-er  no  serv  +mile " '""".Z 

Amb  adv  norv^  serv  +  mile 

Adv  emer  no  spec  serv  +  mile ...........Z 

Adv  emer  spec  serv  +  mileage 

Basic  non-er  sep  mile  &  supp  [ 

Basic  emer  sep  mile  &  supply „ '.' 

Adv  non-er  no  serv  sep  mi  &  su 

Adv  non-er  serv  sep  mil  &  supp '. 

Adv  er  no  serv  sep  mile  &  supp 

Adv  er  spec  sen/  sep  mi  &  supp 

Basic  life  support  mileage [',,", 

Basic  support  routine  suppis  ,, 

Bis  defibrillation  supplies  !!!!""""! 

Advanced  life  support  mileage  ."..' 

Als  defibrillation  supplies  !""."!!." 

Als  IV  drug  therapy  supplies [ 

Als  esophageal  intub  suptpls .""!!!!!."! 

Als  routine  disposWe  suppis ; ".!""!!"!"!""!. 

Ambulance  waiting  1/2  hr !.!.'.!""", 

Ambulance  02  life  sustaining "."."!!!."!"!I 

Extra  ambulance  attendant !.!!!!"!!""."."!!!!I 

Noncovered  ambulance  mileage ]" 

Unlisted  ambulance  service |.^ 

1  CO  sterile  syringe  &  needle "!""!.".".."!!.."!!"! 

2  CC  sterile  synnge  &  needle !!""!".'.'." 

3  CC  sterile  syringe  &  needle ..."."!"!!!"!"!"!!"! 


Proposed 
APC 


947 


Relative 
weigm 


Proposed 

payment 

rate 


4.07 


$215.48 


National 
unadjusted 
coinsurance 


$109.61 


Minimum 
unadjusted 
coinsurance 


$43.10 


'CRT  codes  and  descriptions  only  are  copyrigW  1997  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS«)FARS  Apply. 
'Copynght  1994  American  Dental  AssociatKXi.  All  rights  reserved. 
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Addendum  b.— Proposed  Hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

iNFOflMATKX*— Continued 


CPTV 
HCPCS* 


HOPD 

Status 

indicator 


A4209 

A 

A4210 

E 

A4211 

A 

A4212 

A 

A4213 

A 

A4214 

A 

A4215 

A 

A4220 

A 

A4221 

A 

A4222 

A 

A4230 

E 

A4231 

E 

A4232 

E 

A4244 

A 

A4245 

A 

A4246 

A 

A4247 

A 

A42S0 

E 

A42S3 

A 

A4254 

A 

A4255 

A 

A42S6 

A 

A42S8 

A 

A42S9 

A 

A4260 

E 

A4262 

N 

A4263 

A 

A4265 

A 

A4270 

A 

A4300 

A 

A4301 

A 

A4305 

A 

A4306 

A 

A4310 

A 

A4311 

A 

A4312 

A 

A4313 

A 

A4314 

A 

A4315 

A 

A4316 

A 

A4320 

A 

A4321 

A 

A4322 

A 

A4323 

A 

A4326 

A 

A4327 

A 

A4328 

A 

A4329 

A 

A4330 

A 

A4335 

A 

A4338 

A 

A4340 

A 

A4344 

A 

A4346 

A 

A4347 

A 

A43S1 

A 

A4352 

A 

A4363 

A 

A4354 

A 

A4355 

A 

A4356 

A 

A4357 

A 

A4368 

A 

A4359 

A 

A4361 

A 

A4362 

A 

A4363 

A 

A4364 

A 

A4365 

A 

A4367 

A 

A4388 

A 

A4397 

A 

A4396 

A 

A4399 

A 

A4400 

A 

'CPTcodMind 

»Copyi 

iigM1994 

Description 


54-  CC  sterile  syringe  &  needle 

Nonneedle  injectkxi  device 

Supp  for  self-adm  injections  ..... 

^4on  coring  needle  or  stylet 

20+  CC  syringe  only 

30  CC  sterile  watar/saiine 

Sterile  needle 

Infusion  pump  refill  Idt 


Maint  drug  infus  cath  per  wk  . 
Drug  infusion  pump  supplies  . 
Infus  insulin  pump  non  needl . 
Infuson  insulin  pump  needle  . 
Syringe  w/needle  insulin  3cc  . 
Alcohol  or  peroxide  per  pint ... 

Alcohol  wipes  per  box 

Betadine/phisohex  solution  ... 
Betadine/iodine  swabs/wipes 
Urine  reagent  strips/tablets  ... 
Bkxxl  glucose/reagent  strips 
Battery  for  glucose  monitor  ... 
Glucose  monitor  platforrrts  .... 

Calibrator  solutkWchips 

Lancet  device  each 

Lancets  per  box 

Levonorgestrel  implant 

Temporary  tear  duct  plug  

Permanent  tear  duct  plug  ..... 
Paraffin 


Propoeed 
APC 


Relative 


Proposed 

payment 

rate 


Disposable  endoscope  stieath .. 
Cath  impi  vase  access  portal .... 
Implantable  access  syst  perc  „. 
Drug  delivery  system  >-50  ML  . 
Drug  delivery  system  <^  ML  ... 
Insert  tray  w/o  bag/cath 


Catheter  w/o  bag  2-way  latex 

Cath  w/o  bag  2-way  silicone „ 

Catheter  w/bag  3-way 

Cath  w/drainage  2-way  latex 

Cath  w/drainage  2-way  silcne  — 

Cath  w/drainage  3-way 

Inigatkjn  tray - 

Cath  ttierapeutic  irrig  agent 

Irrigation  syringe  

Saline  irrigatk}n  solution 

Male  external  catheter 

Fern  urinary  collect  dev  cup 

Fem  urinary  collecl  pouch  

External  catheter  start  set — 

Stool  collection  pouch 

Incontinence  supply ~. 

Indwelling  catheter  latex 


National 
unadiusted 
coinaucanoe 


Indwelling  catheter  special .... 
Cath  indw  foley  2  way  siMcn  , 
Cath  indw  loley  3  way  ™_^, 

Male  external  catheter 

Straight  tip  urine  catheter  

Coude  tip  urinary  catheter  .... 

Intermittent  urinary  cath 

Cath  insertion  tray  w/bag 

Bladder  imgation  tubing 


Ext  ureth  cknp  or  compr  dvc  . 

Bedside  drainage  bag 

Urinary  leg  bag  

Urinary  suspensory  w/o  leg  b 

Ostomy  face  plate 

Solid  skin  barrier ;.. 

Liquid  skin  barrier 


Ostomy/cath  adhesive  — 

Ostomy  adhesive  remover  wipe 
Ostomy  belt -..~ — 

Ostomy  filter . 


Irrigation  suppily  sleeve 

Ostomy  imgation  bag «.... 

Ostomy  irrig  cone/cath  w  brs  .» 
Ostomy  irrigatton  set — 


MirwTium 
urtadiustad 
coinsuranoe 


Mntnun  Denial  Astocilion.  Al  rights  reserved. 
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Addendum  B 

.—PROPOSED  HOSPITAL  OUTPATIEtfT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  COOE  AND  RELATED 

INFORMATION— Continued 

CPTV 
HCPCS* 

HOPD 

status 

indicator 

Description 

Proposed 
APC 

Relative 

Proposed 

payment 

rate 

National 
unadjusted 
coinsurance 

Minimum 
unadjusted 
coinsurance 

A4402 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

E 

E 

E 

E 

E 

E 

A 

A 

A 

A 

A 

A 

A 

E 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

E 

A 

A 

A 

A 

A 

A 

A 

A 

N 

N 

N 

N 

N 

N 

N 

A 

A 

A 

A 

A 

E 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Lubricant  per  ounce „ 

Ostomy  ring  each ............    „„..„„.. 



— „. . 

A4404 

1  1  1 

Mil 

III! 

:    :    :    I 

""           ■"■ 

A4421 

Ostomy  supply  misc „. ....._......._........„..„„.„™. 

1   1   i 

i   1   1 

.••..■»..»........ 

A4454 
A4455 

Tape  all  types  all  sizes 

Adhesive  remover  per  ounce : „„.. 

Elastic  compression  bandage .... 

AbdmnI  drssng  holder/binder „„ 



MAW 
A4462 





A4465 

Non-elastic  extremity  binder  

Gravleejet  washer , 

A4470 

A4480 

Vabra  aspirator  _ 



••■••■■■■■•••••»••• 

A4481 

Tracheostoma  filter  , 

■•••■•••■■■■••••■••. 

A4490 

Above  knee  surgical  stocking 

•■■■■>■>••■••■(• 

A449S 

Thigh  length  surg  stocking „ 

Below  knee  surgical  stocking  : „ 

A4500 

""'""""""'" 

A4510 

Full  length  surg  stocking 

■>■■■•*••••••••■•*>■ 

A4550 

Surgical  trays  



..«.. 

A4554 

Disposable  underpads 

A4556 

Electrodes 

A4557 

Lead  wires „..; 



A4558 

Conductive  paste  or  gel 

A4560 

Pessary _. 

Slings  

A4565 

— "' 



A4570 

Splint 

••■••■■•■■■■<■■«■•• 

A4572 

Rib  belt 

Hyperbaric  o2  cfiamber  disps „ 

Cast  supplies  (plaster) „ 

Special  casting  material 

TENS  suppi  2  lead  per  month „ 

Heavy  duty  battery 



A4575 

A4580 

•:—••- — 

A4590 



* 

A4595 

A4611 

- 

A4612 

Battery  cables 

1     i  i 

>             :    : 

ill 

1      i  1 

■■■•«••......*.»... 

A4613 

Battery  charger  

" 

A4615 

Cannula  nasal 

■«■■..••..»...,... 

A4616 

Tubing  (oxygen)  per  loot  

■■••••■■>■>■•••••••• 

A4617 

Mouth  piece  

A4618 

Breathing  circuits  ;. , 

A4619 

Face  tent _ 

— ........ — „.. 

A4620 

Variable  concentration  mask  



.••...u.»*......«. 

A4621 

Tracheotomy  mask  or  collar 

•••••  ■•■■■■■■■>•  .M  4 

A4622 

Tracheostomy  or  lamgecfomy 

Tracheostomy  inner  cannula  



■*■    '* 

A4623 

MMWttl.ln.n               ,.„, 

A4624 

Tracheal  suction  tube 



.■■■■■■.■....... 

.*••...».•.»...... 

A4625 

Trach  care  kit  (or  new  trach 



......" 

■•...W............ 

A4626 

Tracheostomy  cleaning  brush 

A4627 

Spacer  bag/reservoir 

Oropharyngeal  suctran  cath 

Tracheostomy  care  kit  

. 

A4628 

"""""""""" 

A4629 

„... 



A4630 

RepI  bat  t.e.n.s.  own  l>y  pt 

A4631 

Wheelchair  battery 

— „ — 

...... ..»•■■■. ..... 

A4635 

Underarm  cnjtch  pad ; . 



■ 

■»...•..•....•..«. 

A4636 

Handgrip  for  cane  etc 

..  ....  . 

A4637 

RepI  tip  cane/crutch/walker „„, 

^„ 

A4640 

Alternating  pressure  pad 



................M.. 

A4641 

Diagnostic  Imaging  agent  

Satumomab  pendetkje  per  dose  ........_ 

High  dose  contrast  MRI  

Contrast  100-199  MGs  kxline „ „ 

Contrast  200-299  MGs  iodine :/......'. 

........... 

A4642 

.................. 

■"■""                                       ■ 

A4643 

......__.......... 

A4644 

A4645 



.•»■■....  ...••...■• 

A4646 

Contrast  300-399  MGs  iodine 

Supp-paramagnetic  contr  mat  „ 

Surgical  supplies 

Supp  esfd  centrifuge „ 

Esrd  syringe/needle  

Esrd  bkxxl  pressure  device 

■  •..........»•..■■. 

A4647 

*"""""■■■""" 

A4649 

"""""""■""■ 

A4650 

A4655 

.................. 

A4660 

■  M.. ■».........». 

A4663 

Esrd  blood  pressure  cuff 

.„... — ......... 

^"** 

A4670 

Auto  bkxxj  pressure  monitor  ....; „..  . 



;.. 



A4680 
A4690 

Activated  cartxxi  filters  „    . 

Dialyzers  

•"— — 

A4700 
A4706 

Standard  dialysate  solutton 

Bcartj  dialysate  sdutkxi __ 



A4712 

Sterile  water _ 

Treated  water  for  dialysis  _ 

Fistula  cannulation  set  dial  .._ 

LocaWopical  anesthetics _ 

•  ••»••«•••••••••■■ 

A4714 





A4730 

...«....•...«. 

A4735 



A4740 
A4750 

Esrd  shunt  accessory „.. 

Arterial  or  venous  tubing 



'  CPT  coda  and  dwcripbons  only  are  copyright  1997  American  Medk:al  Associatkxi.  Al  Rights  Reserved.  AponcMa  FARS/DFARS  Aopty 

'  Copyright  1 994  Amercan  Dental  Associatiofl.  All  rights  reserved. 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

Information — Continued 


CPTV 
HCPCS* 


HOPD 

status 

indicatw 


A4755 

A 

A4760 

A 

A4785 

A 

A4770 

A 

A4771 

A 

A4772 

A 

A4773 

A 

A4774 

A 

A4780 

A 

A4790 

A 

A4800 

A 

A4820 

A 

A4860 

A 

A4860 

A 

A4870 

A 

A4880 

A 

A4d90 

A 

A4900 

A 

A4901 

A 

M905 

A 

A4910 

A 

A4912 

A 

A4913 

A 

A4914 

A 

A4918 

A 

M919 

A 

A4920 

A 

A4921 

A 

A4927 

A 

A5051 

A 

A5052 

A 

A5053 

A 

AS054 

A 

A5056 

A 

A5061 

A 

AS062 

A 

A5063 

A 

A5064 

E 

AS065 

E 

A5071 

A 

A5072 

A 

AS073 

A 

A5074 

E 

A5075 

E 

A5081 

A 

A5082 

A 

A5093 

A 

A5102 

A 

A5105 

A 

A5112 

A 

A5113 

A 

A5114 

A 

A5119 

A 

A5121 

A 

A5122 

A 

A5123 

A 

A5126 

A 

A5131 

A 

A5149 

A 

ASSOC 

A 

A5501 

A 

A5502 

A 

A5S03 

A 

A5504 

A 

A5505 

A 

A5506 

A 

A5507 

A 

A6020 

A 

A6025 

E 

A6154 

A 

A6196 

A 

A6197 

A 

A6198 

A 

A6199 

A 

A6203 

A 

'CPT  codes  and 

»Copyi 

ig»«1994 

Description 


Aiterial  and  venous  tut>ing 
Standard  testing  solution  ... 

Dialysate  concentrate  

Bkx>d  testing  supplies 

Blood  clotting  time  tube  .... 
Dextrostick/^ucose  strips  . 

Hemostix — .. 

Ammonia  test  paper — 

Esrd  sterilizing  agerrt  — » 
Esrd  cleansing  agents  — 
Heparin/antidote  dialysis ... 
Supplies  hemodialysis  Kit .. 
Rubber  tipped  hemostats .. 
Disposable  catheter  caps  . 
Plumbing/electrical  work  ... 
Water  storage  tanks 


Proposed 
APC 


Contracts/repair/maintenance 

Capd  supply  kit 

Capd  supply  Kit 

Ipd  supply  kit - 

Esrd  nonn>edical  supplies  — 

Gomco  drain  txjttle  

Esrd  supply — 

Preparation  Kit — 

Venous  pressure  damp 


Supp  dialysis  dialyzer  hdde 
Harvard  pressure  clamp  ...... 

Measuring  cylinder — 

Gloves 


Pouch  dsd  w  barr  attached  — 
CIsd  ostomy  pouch  w/o  barr .... 
CIsd  ostomy  pouch  faceplate  .. 
CIsd  ostomy  pouch  w/flange  — 

Stoma  cap - 

Pouch  drainable  w  barrier  at  ... 
Dmble  ostomy  pouch  w/o  bait 
Drain  ostomy  pouch  w/flange  .. 
Drain  ostomy  pouch  w/fcepite  . 
Drain  ostomy  pouch  on  fcplte  .. 

Urinary  pouch  w/t)amer  „ 

Urinary  pouch  w/o  barrier „ 

Urinary  pouch  on  barr  w/fing  ... 

Urinary  pouch  w/faceplate  

Urinary  pouch  on  faceplate  — 

Continent  stoma  plug 

Continent  stoma  catheter 


Relative 
weight 


Proposed 

payment 

rate 


Natnnal 
unadjusted 


coirtsurance    coinsurance 


Ostomy  accessory  convex  inse 

Bedside  drain  btl  w/wo  tutw  

Urinary  suspensory 

Urinary  leg  bag  ...... 

Latex  leg  strap — 

FoanrVfabric  teg  strap — 

Skin  bamer  wipes  box  pr  50  — 

Solid  skin  barrier  6x6 

Solid  skin  barrier  8x8 

Skin  barrsr  with  flange ^ — 

Adhesive  disc/foam  pad 

Appliance  cleaner 


Incontinence/ostomy  supply  „.. 
Diab  shoe  for  density  insert .... 
Diabetic  custom  molded  shoe 
Diatwtc  shoe  density  insert  .„. 
Diabetic  shoe  w/rolter/rocKr  .... 

Diak)etic  shoe  with  wedge 

Diab  shoe  w/metatarsal  bar ... 
Diabetic  shoe  w/off  set  heel  ... 

Modification  diaCieiic  shoe  

Collagen  dressing  cover  ea  .~. 

Silicone  gel  stieet,  each 

Wound  pouch  each 


Alginate  dressing  <:-16  sq  in  . 

Alginate  drsg  >16  <-48  sq  in 

Alginate  dressing  >  48  sq  in  .. 

Alginate  drsg  wound  filler  

Composite  drsg  <-  16  sq  in  .. 


Minimum 
unadjusted 


descr»tkirg  only  are  copyright  1997  Americ«i  Medical  Association.  Al  Rights  Reserved.  Applicable  FARSflJFARS  Appty. 
Denttf  Association.  Al  rights  reserved. 
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CPTV 
HCPCS* 

HOPD 

Status 

Indicator 

A6204 

A 

A6205 

A 

A6206 

A 

A6207 

A 

A6208 

A 

A6209 

A 

A6210 

A 

A6211 

A 

A6212 

A 

A6213 

A 

A6214 

A 

A6215 

A 

A6216 

A 

A6217 

A 

A6218 

A 

A6219 

A 

A6220 

A 

A6221 

A 

A6222 

A 

Ae223 

A 

A6224 

A 

A6228 

A 

A6229 

A 

A6230 

A 

A6234 

A 

A6235 

A 

A6236 

A 

A6237 

A 

A6238 

A 

A6239 

A 

A6240 

A 

A6241 

A 

A6242 

A 

A6243 

A 

A6244 

A 

A6245 

A 

A6246 

A 

A6247 

A 

A6248 

A 

A6250 

A 

A62S1 

A 

A6252 

A 

A6253 

A 

A6254 

A 

A6255 

A 

A6256 

A 

A6257 

A 

A6258 

A 

A6259 

A 

A6260 

A 

A6261 

A 

A6262 

A 

A6263 

A 

A6264 

A 

A6265 

A 

A6266 

A 

A6402 

A 

A6403 

A 

A6404 

A 

A6405 

A 

A6406 

A 

A9150 

E 

A9160 

E 

A9170 

E 

A9190 

E 

A9270 

E 

A9300 

E 

A9500 

N 

A9502 

N 

A9503 

N 

A9505 

N 

A9600 

N 

B4034 

A 

B4035 

A 

B4036 

A 

Description 


Composite  drsg  >1 6c-48  sq  in 

Composite  drsg  >  48  sq  in  

Contact  layer  <-  16  sq  In 

Contact  layer  >16<-  48  sq  in  ... 

Contact  layer  >  48  sq  in  

Foam  drsg  <-l6  sq  in  w/o  bdr  .. 
Foam  drg  >i6<-48  sq  in  w/o  b 
Foam  drg  >  48  sq  in  w/o  brdr .... 
Foam  drg  <al6  sq  in  w/border .. 
Foam  drg  >16<-48  sq  in  w/lxJr  . 
Foam  drg  >  48  sq  in  w/border  ... 

Foam  dressing  wound  filler 

Non-stenle  gauze<-16  sq  in 

Non-sterile  gauze>16<:-48  sq  ... 

Non-sterile  gauze  >  48  sq  in  

Gauze  <>  16  sq  in  w/tx)rder 

Gauze  >T6  <-46  sq  In  w/bordr .. 

Gauze  >  48  sq  In  w/border 

Gauze  <- 16  In  no  w/sal  w/o  b  ... 
Gauze  >i  6<>48  no  w/sal  w/o  b 
Gauze  >  48  In  no  w/sal  w/o  b  ... 

Gauze  <-  16  sq  In  water/sal  

Gauze  >16<-48  sq  in  watr/sal  .. 
Gauze  >  48  sq  In  water/salne  ... 

Hydrocolld  drg  <-i6  w/o  bdr 

HydrocoUd  drg  >16<-48  w/o  b  .. 

Hydrocolld  drg  >  48  in  w/o  b  

Hydrocolld  drg  <-16  In  w/bdr  .... 
Hydrocolld  drg  >16<-48  w/bdr  .. 

Hydrocolld  drg  >  46  in  w/bdr  

Hydrocolld  drg  filler  paste 

HydrocoHoid  drg  filler  dry 

Hydrogel  drg  <- 16  In  w/o  bdr .... 
Hydrogel  drg  >16<>48  w/o  bdr .. 

Hydrogel  drg  >48  in  w/o  bdr 

Hydrogel  drg  <-  16  in  w/bdr 

Hydrogel  drg  >l6<-48  In  w/b  .... 

HydnDgel  drg  >  48  sq  in  w/b 

Hydrogel  drsg  gel  filler 

Skin  seal  protect  moisturizr  

At)sorpl  drg  <-l6  sq  in  w/o  b  ..... 
Absorptdrg>i6<-48  w/obdr  .. 

Absorpt  drg  >  46  sq  in  w/o  b 

Absorpt  drg  <-16  sq  in  w/bdr  ..... 
Absorpt  drg  >l6<-48  in  w/bdr  ... 

Absorpt  drg  >  46  sq  in  w/bdr 

Transparent  film  <•  16  sq  in  

Transparent  film  >16<-48  in  

Transparent  film  >  48  sq  in  

Wound  cleanser  any  typia/size  .... 

Wound  filler  gel/paste/oz 

Wound  filler  dry  form/gram  

Non-sterile  elfistic  gauze/yd 

Non-sterile  no  elastic  gauze 

Tape  per  18  sq  inches 

Impreg  gauze  no  h20/sal/yard  .... 

Sterile  gauze  <-  16  sq  In  

Stenie  gauze>i6  <-  48  sq  in  ..... 

Sterile  gauze  >  48  sq  in  

Sterile  elastic  gauze/yd 

Sterile  non-elastic  gauze/yd 

Misc/exper  non-prescript  dru  

Podiatrist  non<overed  servi  

Ctilropractor  non-covered  ser 

MIsc/expe  personal  comfort  i 

Non-covered  item  or  service 

Exercise  equipment 


Technetium  TC  99m  sestamibi ... 
Technetium  TC99M  tetrofosmin 
Technetium  TC  99m  medronate  . 

Thallous  chloride  TL  201/mci 

StrontJum-89  chloride 

Enter  feed  supkit  syr  by  day 

Enteral  feed  supp  pump  per  d  .... 
Enteral  feed  sup  kit  gray  by 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


Natk>nal 
unadjusted 
coinsurance 


Minimum 
unacyusted 
coinsurance 


'  CPT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Association.  All  Rights  Reseived.  Applicable  FARS/DFARS  Apply. 
'CopyrigM  1994  American  Dental  Association.  At  rights  reeerved. 
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CPTV 
HCPCS* 


HOPD 

status 

Indicator 


B4081 

A 

B4082 

A 

B4083 

A 

B4084 

A 

B4085 

A 

B4150 

A 

B4151 

A 

B4152 

A 

B4153 

A 

B4154 

A 

B4155 

A 

B4156 

A 

84164 

A 

B4168 

A 

B4172 

A 

B4176 

A 

841 78 

A 

B4180 

A 

B4184 

A 

84186 

A 

B4189 

A 

B4193 

A 

84197 

A 

84199 

A 

84216 

A 

B4220 

A 

84222 

A 

84224 

A 

85000 

A 

B5100 

A 

85200 

A 

89000 

A 

B9002 

A 

89004 

A 

89006 

A 

89998 

A 

B9999 

A 

D0120 

E 

D0140 

E 

D0150 

S 

D0160 

E 

D0210 

E 

D0220 

E 

00230 

E 

D0240 

S 

D0250 

S 

D0260 

s 

D0270 

s 

D0272 

s 

D0274 

s 

D0290 

E 

DC310 

E 

D0320 

E 

00321 

E 

00322 

E 

00330 

E 

D0340 

E 

D0415 

E 

D0425 

E 

00460 

S 

D0470 

E 

00471 

S 

00501 

S 

D0502 

s 

00999 

s 

D1110 

E 

01 120 

E 

D1201 

E 

01203 

E 

01204 

E 

01 205 

E 

01310 

E 

01 320 

E 

D1330 

E 

01351 

E 

Descnptkx) 


Enteral  ng  tubing  w/  stytet 

Enteral  ng  tubing  w/o  stylet 

Enteral  stomach  tube  levlne 

Gastrostomy/jejunostomy  tub! ..... 
Gastrostomy  tube  w/ring  each  — 

Enteral  fonnulae  category  I _ 

Enteral  formulae  category  i- 

Enteral  formulae  category  ii _ 

Enteral  formulae  category  ii 

Enteral  formulae  category  IV 

Enteral  fomtulae  category  v „ 

Enteral  formulae  category  vi 

Parenteral  50%  dextrose  sdu  .... 

Parenteral  sol  amino  acid  3 

Parenteral  sol  amino  acid  5 

Parenteral  sol  amino  acid  7-  — 

Parenteral  sol  amino  ackl  > 

Parenteral  sol  carb  >  50% « 

Parenteral  sol  lipkls  10% 

Parenteral  sol  lipids  20% 

Parenteral  sol  amino  acid  &  

Parenteral  sol  52-73  gm  prot 

Parenteral  sol  74-100  gm  pro  .„ 
Parenteral  sol  >  lOOgm  prote  — 

Parenteral  nutrition  addltiv 

Parenteral  supply  kit  premix  — 
Parenteral  supply  kit  homemi  ..... 

Parenteral  administration  ki  

Parenteral  sol  renal-amirosy 

Parenteral  sol  hepatic-fream  — 

Parenteral  sol  stres-bmch  c 

Enter  infusion  pump  w/o  alrm  — 
Enteral  infusion  pump  w/  ala  . — 
Parenteral  infus  pump  portab  ..„ 

Parenteral  infus  pump  statn 

Enteral  supp  not  otherwise  c  . — 
Parenteral  supp  not  othnws  c  — 

Periodic  oral  evaluatkxi  _. 

Limit  oral  eval  proWm  focus 

Comprehensve  oral  evaluation  .. 

Extensv  oral  eval  prob  focus 

Intraor  complete  film  series  

Intraoral  periapical  first  f  — 

Intraoral  periapical  ea  add 

Intraoral  occlusal  film  

Extraoral  first  film  

Extraoral  ea  additional  fUm 

Dental  bitewing  single  film 

Dental  bitewings  two  films 

Dental  bitewings  four  films 

Dental  film  skull/facial  bon 

Dental  saliography  , 

Dental  tmj  arthrogram  inci  i  — 

Dental  other  tmj  films ■ 

Dental  tomographic  survey 

Dental  panoramic  film 

Dental  cephalometric  film  _ 

Bacteriologic  study  . 


Proposed 
APC 


Relative 
vraigM 


Proposed 

payment 

rate 


Natxjnal 
unadjusted 
coinsurance 


031 


1.33 


Caries  susceptltnllty  test 

Pulp  vitality  test -. 

Diagnostk;  casts ».^... 

Diagnostic  photographs  

Histopathologic  examinatkxis 
Other  oral  pathology  procedu 
Unspecified  diagnostic  proce  . 

Dental  pnsphylaxis  adult  

Dental  pnaphylaxis  chikj  ......... 

Topical  fluor  w  prophy  child  ... 
Topfcal  fluor  w/o  prophy  chi ... 
Topcal  fluor  w/o  prophy  adu  . 
Topical  fluoride  w/  prophy  a  .. 
Nutri  counsel-control  caries  ... 

Tobacco  counseling 

Oral  hygiene  instruction 

Dental  sealant  per  tooth  


031 
031 
031 
031 
031 
031 


031 


031 
031 
031 
031 


$70.52 


Minimum 
unadjusted 
coinsurance 


$14.10 


1.33 
1.33 
1.33 
1.33 
1.33 
1.33 


1.33 


1.33 
1.33 
1.33 
1.33 


$70.52 
$70.52 
$70.52 
$70.52 
$70.52 
$70.52 

$14.10 
$14.10 
$14.10 
$14.10 
$14.10 
$14.10 

"""$70!52 

$14.10 

$70.52 
$70.52 
$70.52 
$70.52 

$14.10 
S14.10 
$14.10 
$14.10 

$14.10 


$14.10 
$14.10 
$14.10 
$14.10 
$14.10 
$14.10 


$14.10 


$14.10 
$14.10 
$14.10 
$14.10 


•  CPT  codes  and  deacriplions  only  are  copyright  1997  American  Medical  Association.  AH  Rights  flesewed.  Applicable  FARSrtJFARS  Apply. 
'Copyright  1994  American  Dental  Assoctatnn.  Al  rights  reserved. 
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CPTV 
HCPCS* 

HOPO 

status 

indicator 

Description 

Proposed 
APC 

Relative 

Proposed 

payment 

rate 

National 
unadjusted 
coinsuianoe 

Minimum 
unadjusted 
coinsurance 

D1510 

S  • 

S 

S 

S 

S 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

S 

E 

S 

Space  maintalner  fxd  unilat 

031 
031 
031 
031 
031 

1.33 
1.33 
1.33 
1.33 
1.33 

$70.52 
$70.52 
$70.52 
$70.52 
$70.52 

$14.10 
$14.10 
$14.10 
$14.10 
$14.10 

$14.10 
$14.10 
$14.10 
$14.10 
$14.10 

01515 

Fixed  bllat  space  maintainer 

01520 
01525 

Remove  unilat  space  maintain  . 

Remove  bilat  space  maintain  .._ 

01560 

Recament  space  maintainer 

O2110 

Amalgam  one  surface  primary ^ 

Amalgam  two  surfaces  primary „ 

Amalgam  three  surfaces  pnma „ 

Amalgam  four/more  surf  prima „ „ 

Amalgam  one  surface  permanen  ,. 

Antalgam  two  surfaces  permano _ „ 

Amalgam  three  surfaces  perma  „ 

Amalgam  4  or  >  surfaces  perm „ „ 

Silcate  cement  per  restorat 

Resin  one  surface-anterior  „ _ 

Resin  two  surfaces-anterior ............ 

Resin  three  surfaces-anterio _ „_ „.. 

Resin  4/>  surf  or  w  incis  an _ 

Composite  resin  crown 

Resin  one  surf  poster  primar , 

02120 



——»•••••"• 

1111111.1 

02130 
02131 

— .. 

02140 

02150 



02160 

.............. 

. 

02161 
02210 

m 



02330 
02331 

02332 

02335 



02336 

02380 

02381 

Resin  two  surf  poster  primar  

Resin  three/more  surf  post  p  ..,. 

Resin  one  surf  poster  perman j . 

Resin  two  surf  poster  perman  _ . 

Resin  three/more  surf  post  p _.._„....„....„„._..„._. 

Dental  gold  (oil  one  surface .. ii.„! 

Dental  gold  (oil  two  surface „.....".. 

Dental  gold  (oil  three  surfa  . 







02382 

02385 

.■.■■..■........ 

.................... 

02386 
02387 
0241 0 



................ 

02420 
02430 

•""**•*"""•"• 

•- 



0251 0 

Dental  Inlay  metalic  1  surf „. 

Dental  inlay  metallic  2  surt  _ 

02520 

02530 

Dental  inlay  met!  3/more  sur _ 

Dental  onlay  metallic  3  surf 

Dental  onlay  nwtl  4/more  sur 

Inlay  porcelain/ceramic  1  su _ 

02543 

02544 

■ -•••• 

0261 0 



02620 

Inlay  porcelain/ceramic  2  su „ 

Dental  onlay  pone  S/nwre  sur 

Dental  onlay  porcelin  2  surf 

02630 

02642 



•• 

»■«■•■•••■*•■>■■■■■ 

02643 

Dental  onlay  porcelin  3  surt 

Dental  onlay  pore  4/nfxxe  sur „ 

Inlay  composite/resin  one  su 

■•.«»••.•.••...».. 

02644 



■*•>*■■■»■■••••••>  • 

02650 

02651 

imay  composite/resin  two  su  _ 





"•"* 

02652 

Dental  inlay  resin  3/mre  sur „ „ 

[Rental  onlay  resin  2  surface 



••■•■•■.■.....•■...■ 

02662 

*""""""■*""" 

02663 

Dental  onlay  resin  3  surface „.„ 

Dental  onlay  resin  4/mre  sur  

•  ••••••»•>••>■> 

""'"•"'*" 

02664 

>■•■••■■*•»■■*■••.• 

02710 

Crown  resin  laboratory „ 

Crown  resin  w/  high  noble  me 

02720 

.>*...«... 

•■•■••• 

02721 

Crown  resin  w/  base  metal 



= 

02722 

Crown  resin  w/  noble  metal 

•■•■■■■■••••«•...■.. 

02740 

Crown  porcelain/ceramic  subs „. 

Crown  porcelain  w/  h  noble  m 

Crown  porcelain  (used  base  m _ 

Crown  porcelain  w/  noble  met 

~ 

02750 

.  02751 

02752 

02790 
02791 

Crown  full  cast  high  noble  m „..,..... 

Crown  full  cast  base  metal Z 

Crown  full  cast  noble  metal  



02792 

— 

02810 

Crown  3/4  cast  metallic  

Dental  recement  Inlay 

**"" — — . 

02910 



02920 

Dental  recement  crown „ 

Prelab  stniss  steel  crwn  pri  

Prefab  stniss  steel  crown  pe  _ , 

Pretabricated  resin  crown 

Pretab  stainless  steel  crown 

- 

~ 

"" 

02930 

02931 

.. — 

02932 

••— • 

02933 

""*""* •" 

02940 

Dental  sedative  (llllng 

— 

"•"— •"••- 

02950 

Core  build-up  ind  any  pins „ 

>■•>•■••>•.■■>>■>.■. 

02951 

Tooth  pin  retention 

02952 

Post  and  core  cast  +  crown 

Prelab  post'core  +  crown  

Post  removal 

Laminate  labial  veneer 

~ 

"•••• 





02954 

02955 

»•■••■••*■■••»•••■• 

02960 

$i4!ib 

••• 

02961 

Lab  labial  veneer  resin  „.....„„„. . 

031 

""031 

'l"33 

02962 

Lab  labial  veneer  porcelain „ „ 

$70.52 



02970 

Temporary-fractured  tooth  

""$i4!ib 

02980 

Crown  repair  

02999 

Dental  unspec  restorative  pr 

1.33 

$70.52 

$14.10 

$14.10 

'  CPT  codes  and  descriplions  only  are  copyright  1997  American  Medical  Association.  Al  Rights  Reseived.  ApplicAle  FARS/DFABS  Aca>ly 

'Copyright  1994  American  Denial  Association.  All  rights  resen/ed. 
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CPTV 
HCPCS* 


03110 

E 

03120 

E 

D3220 

E 

D3230 

E 

03240 

E 

03310 

E 

D3320 

E 

03330 

E 

D3346 

E 

03347 

E 

03348 

E 

03351 

E 

03352 

E 

03363 

E 

03410 

E 

03421 

E 

03425 

E 

03426 

E 

03430 

E 

D3450 

E 

D3460 

S 

D3470 

E 

D3910 

E 

D3920 

E 

03950 

E 

03960 

E 

D3999 

S 

D4210 

E 

D4211 

E 

04220 

E 

04240 

E 

04249 

E 

D4250 

S 

04260 

S 

04263 

S 

04264 

s 

04266 

E 

04267 

E 

04270 

S 

04271 

s 

04273 

s 

04274 

E 

D4320 

E 

04321 

E 

04341 

E 

04355 

S 

04381 

s 

04910 

E 

04920 

E 

04999 

E 

05110 

E 

05120 

E 

05130 

E 

05140 

E 

05211 

E 

05212 

E 

05213 

E 

05214 

E 

05281 

E 

05410 

E 

05411 

E 

05421 

E 

05422 

E 

05510 

E 

05520 

E 

D5610 

E 

D5620 

E 

05630 

E 

05640 

E 

05660 

E 

05660 

E 

D5710 

E 

05711 

E 

05720 

E 

05721 

E 

HOPD 

status 

indicator 


Oescilpiion 


Pulp  cap  direct . — 

Pulp  cap  indirect « 

Therapeutic  pulpolomy  

Pulpal  ttierapy  anterior  prim  . 
Pulpal  therapy  posterior  pri  ... 

Anterior 

Root  canal  therapy  2  canals 
Root  canal  therapy  3  canals 
Retreat  root  canal  anterior ... 
Retreat  root  canal  bicuspid  .. 
Retreat  root  canal  nx>lar  — 
Apexiflcation/recalc  Initial ..... 
ApexKication/recalc  interim  .. 
Apexificatlon/recalc  final 


Apicoect/perirad  surg  anter 

Root  surgery  bicuspid  

Root  surgery  molar 

Root  surgery  ea  add  root 

Retrograde  filling 

Root  amputation 

Endodontic  endosseous  implan  . 

Intentional  rejjlantation — 

lsolatior>-tooth  w  rubb  dam 

Tooth  splitting 

Canal  prep/fitting  of  dowel 

Bleaching  of  discolored  toot  

Endodontic  procedure 

GIngivectomy/piasty  per  quad  .„ 
Gingivectomy/plasty  per  toot  — 
Gingival  curettage  per  quadr  — 

Gingival  flap  proc  w/  planin  

Crown  lengthen  hard  tissue 

Mucogingival  surg  per  quadra  ... 
Osseous  surgery  per  quadrant  .. 

Bone  replce  graft  (Irst  site 

Bone  replce  graft  each  add  

Guided  tiss  regen  resortie  

Guided  tiss  regen  nonresort)  — 

Pedicle  soft  tissue  graft  pr , 

Free  soft  tissue  graft  proc 

Sut>eplthelial  tissue  graft 

Distal/proximal  wedge  proc 

Provision  spint  Intracoronal  — .. 

Provisional  splint  extracoro 

Periodontal  scaling  &  nxK 

Full  mouth  debridement 

Localized  chemo  delivery  .. 

Periodontal  maint  procedures  ... 
Unscheduled  dressing  change  . 
Unspecified  periodontal  proc  — 
Dentures  complete  maxillary  — 
Dentures  complete  mandible  — 
Dentures  immediat  maxillary  ..„ 
Dentures  immediat  mandible  — 

Dentures  maxlll  part  resin _ 

Dentures  mand  part  resin — 

Dentures  maxill  part  n^etal » 

Dentures  mandibi  part  metal  _~ 

RerTK>vable  partial  denture 

Dentures  adjust  cmpit  maxil  

Dentures  adjust  cmptt  mand  . — 

Dentures  adjust  part  maxill  

Dentures  adjust  part  mandbl  .... 
Dentur  repr  broken  compi  t>as  _ 
Replace  denture  teeth  compR  .„ 

Dentures  repair  resin  base „ 

Rep  part  denture  cast  (rame  . 

Rep  partial  denture  clasp 

Replace  part  denture  teeth 

Add  tooth  to  partial  denture  . — 
Add  clasp  to  partial  denture  — 

Dentures  rebase  cmpit  maxil 

Dentures  ret>ase  cmpit  marxJ  „. 
Dentures  rebase  part  maxill  — 
Dentures  rebase  part  mandbt ... 


Proposed 
APC 


031 


031 


Relative 


1.33 


031 
031 
031 
031 


031 

031 
031 


031 

031 


1.33 


Proposed 

payment 

rate 


$70.52 


S70.S2 




l!33 

1.33 
1.33 
1.33 

S70.S2 
$70.52 
$70.52 
$70.52 

1J3 
1J3 
1.33 

$70.52 
$70.52 
$70.52 





1J3 
1.33 

$70.52 
$70.52 

••- — 















..„. 

National 
unadjusted 
coinsuranoe 


$14.10 


$14.10 


$14.10 
$14.10 
$14.10 
$14.10 


Minimum 
unadjusted 
coinsurance 


$14.10 


$14.10 


$14.10 
$14.10 
$14.10 
$14.10 


$14.10 
$14.10 
$14.10 

$14.10 
$14.10 
$14.10 

$14.10 
$14.10 

$14.10 
$14.10 







"^^ 



■          -      ■ 





•  CfT"  cod«  and  desCT^tions  only  »e  copyrigW  1997  America  Medical  Association.  AI  RigWs  Reserved.  Applic*le  FARS/DFARS  Appl^ 
<Copy(igM  1994  American  Dental  Associalian.  Al  rights  reserved. 
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.—PROPOSED  HOSPITAL  CXfTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

INFORMATION— Continued 

CPTV 
HCPCS* 

HOPO 

status 

indicator 

Oescription 

Proposed 
Xpc 

Relative 
weight 

Proposed 

payment 

rata 

National 
unadjusted 
coinsurance 

Minimum 
unadjusted 
coinsurance 

D5730 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

S 

S 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

S 

S 

s 

E 

s 

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 

Denture  rein  cmplt  maxil  ch 

. 



D5731 
D5740 

Denture  rein  cmplt  mand  chr 

Denture  rein  part  maxil  chr .....™.„   ......_„.. .„..„..........; 



D5741 

Denture  rein  part  mand  chr  „ ^ „ . „ 



•••.•■••■■••••■•■... 

05750 

Denture  rem  cmplt  max  lab ,„....„ 

Denture  rein  cmplt  mand  lab  . 

»■>■■>••••••••••••• 

D5751 

D5760 

Denture  rein  part  maxil  lab  

D5761 

Denture  rein  part  mand  lab 

•>••••■•■•»■■■.■>>■ 

D5810 

Denture  interm  cmplt  maxill 

" 

Dsaii 

Denture  interm  cmplt  mandbl  .*. 

D5820 

Denture  interm  part  maxill  

05821 

Denture  Interm  part  mandbl 



05850 

Denture  tiss  conditn  maxill 

05851 

Denture  tiss  condtin  mandbl 

■  - 

05860 

Overdenture  complete  

05861 

Overdenture  partial 

05862 

Precision  attachment  ; 



05899 

Removable  proslhodontic  proc , 

Facial  moulage  sectional  .......... 

05911 

031 
031 

1.33 
1.33 

$70.52 
$70.52 

$14.10 
$14.10 

$14.10 
$14.10 

05912 

Facial  moulage  complete _.  . . 

05913 

Nasal  prosthesis  

05914 

Auricular  prosthesis  , 

■•»•••••■••>■■• 



05915 

Orbital  prosthesis 

^ 

»•.■•.•..........•. 

05916 

Ocular  prosthesis „ 



. 

■******••'""""■•"• 

05919 

Facial  prosthesis , .„, 

Nasal  septal  prosthesis _.„ 

. 

05922 

•.■.•.•.•.•••.•. 

05923 

Ocular  prosthesis  interim ., 

Cranial  prosthesis 

Facial  augmentation  implant 

., 

05924 



05925 

•■•■■■•■•••••*■•••>• 

05926 

Replacement  nasal  prosthesis 

""""** 

06927 

Auricular  replacement 

. 

»■•••■■>■•««••■•••• 

05928 

Orbital  replacement 

»>•••••>•••••••■■■■ 

05929 

Facial  replacement 

••••••»■ 

...—.............., 

05931 

Surgical  obturator 





05932 

Postsurgical  obturator 

■■••••■■■■•■•■■■•■•a 

05933 

Refitting  of  obturator „ „ 

Mandibular  flange  prosthesis „ 

Mandibular  denture  prosth „ 

Temp  obturator  prosthesis 

05934 

05935 

.«.,.                     „.... 

05936 



"""" 

05937 

Trismus  appliance .; „ 

Feeding  aid  „.., 

Pediatric  speech  aid  : 

05951 

05952 

05953 

Adult  speech  aid  

Superimposed  prosthesis  

Palatal  lift  prosthesis 



05954 

05955 



05958 

Intraoral  con  det  inter  pit 



06959 

Intraoral  con  del  mod  palat 

05960 

Modify  speech  aid  prosthesis 

.......... na.Hn.. 

05982 

Surgical  stent „ 

1.33 
1.33 

*""."           ■"■■" 

05983 

Radiation  applicator „. 

031 
031 
031 

$70.52 
$70.52 
$70.52 

""$7a52 

$14.10 
$14.10 
$14.10 

$14.10 
$14.10 
$14.10 

05984 

Radiation  shield  

05985 
05986 

Radiation  cone  locator _ „ 

Fluoride  applicator 

05987 

Commissure  splint 

031 

1.33 

$14.10 

$14.10 

05988 

Surgical  splint 

05999 

Maxillofacial  prosthesis 

06010 

Odontics  endosteal  implant  

—•••"•••"•—" 

06020 

Odontics  abutment  placement 

..........._.... 

06040 

Odontics  eposteal  implant  

Odontics  transosteal  Impint . 

Implant  connecting  bar  

* 

06050 



................ 

06055 

06080 

Implant  maintenance 

. 

• • 



D6090 

Repair  implant 

06095 

Odontics  repr  abutment  

06100 

Removal  of  implant 

06199 

Implant  procedure ., 



•*••••■■■■«■*«••■•>■ 

06210 

Prosthodont  high  noble  metal 

"* 

06211 

Bridge  base  metal  cast 

"""""""         " 

06212 

Bndge  noble  metal  cast 

±ttiiii...„.     .„.. 

O6240 

Bridge  porcelain  high  noble 

>■*>•■••••••••••■•■• 

06241 

Bridge  porcelain  base  metal 

*■"  •** 

06242 

Bridge  porcelain  nobel  metal 

»•.■....•■••.. 

06250 

Bridge  resin  w/high  noble 



06251 

Bridge  resin  base  metal 



■»■.■••..»..».•..        ■••....«.......•... 

06252 

Bridge  resin  w/noble  noetal 



'  CPT  codes  and  dekcriplions  only  are  copyrigtrt  1997  American  Medical  Association.  Al  Rights  Reserved.  AppKciMe  FARS/DFARS  Aoply. 
'Copyright  1994  American  Dentfl  Association.  Al  rights  reserved. 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMBiT  STATUS  BY  HCPCS  CODE  AND  RELATED 

INFORMATION— Continued 


CPTV 
HCPCS* 

HOPD 

Status 

Micata 

06520 

E 

D6530 

E 

D6543 

E 

D6544 

E 

D6646 

E 

D6720 

E 

06721 

E 

D6722 

E 

08750 

E 

06751 

E 

D6752 

E 

06780 

E 

D679C 

E 

06791 

E 

D6792 

E 

06920 

S 

06930 

E 

D6940 

E 

D6950 

E 

06970 

E 

06971 

E 

06972 

E 

06973 

E 

06976 

E 

06980 

E 

06999 

E 

071 10 

S 

07120 

S 

07130 

s 

0721 0 

s 

D7220 

s 

D7230 

s 

07240 

s 

07241 

s 

07250 

s 

07260 

s 

07270 

E 

07272 

E 

07280 

E 

07281 

E 

07285 

E 

07286 

E 

07290 

E 

07291 

S 

07310 

E 

07320 

E 

07340 

E 

07350 

E 

07410 

E 

07420 

E 

D7430 

E 

07431 

E 

07440 

E 

D7441 

E 

07450 

E 

07461 

E 

D7460 

E 

07461 

E 

D7465 

E 

07470 

E 

07480 

E 

07490 

E 

D7510 

E 

07520 

E 

07530 

E      , 

07540 

E 

07560 

E 

07560 

E 

07610 

E 

07620 

E 

07630 

E 

D7640 

E 

07650 

E 

D7660 

E 

07670 

E 

Oeacrtpiion 


Dental  retainer  two  surfaces  . 
Retainer  metallic  3+  surface  .. 

Dental  retainr  onlay  3  surf  

Dental  retainr  onlay  4/more  ... 

Dental  retainr  cast  metl 

Retain  crown  resin  w  hi  nbto' 
Crown  resin  w/base  metal  .... 
Crown  resin  w/noble  metal  ... 
Crown  porcelain  high  noUe  .. 
Crown  porcelain  t>ase  metal . 
Crown  porcelain  noble  metal 
Crown  3/4  high  noble  metal .. 
Crown  full  high  noble  metal .. 
Crown  full  base  metal  cast  ... 
Crown  full  noble  metal  cast  .. 

Dental  connector  bar 

Dental  recement  bridge  

Stress  breaker _. 

Precision  attachn>ent  

Post  &  core  plus  r^ainer  — 

Cast  post  bridge  retainer 

Prefab  poet  &  core  plus  rata . 
Core  build  up  for  retainer  — 

Coping  metal 

Bridge  repair 


Propoeod 
APC 


031 


RaWive 


Fixed  prosthodontic  proc  . 
Oral  surgery  single  tooth  . 
Each  add  tooth  extraction 
Tooth  root  removal 


Rem  imp  tooth  w  mucoper  tip  .. 

Impact  tooth  remov  soft  tiss  

Impact  tooth  remov  part  bony  ... 
Impact  tooth  remov  comp  bony 
Impact  tooth  rem  bony  w/oomp 

Tooth  root  removal 

Oral  antral  fistula  closura 

Tooth  reimplantation  ._ 

Tooth  transplantation 


Exposure  impact  tooth  orttiod . 
Exposure  tooth  aid  eruption  _„ 

Biopsy  of  oral  tissue  hard 

Biopsy  of  oral  tissue  soft  

Repositioning  of  teeth 

Transseptal  fiberotomy  

Alveoplasty  w/ extraction 

Alveoplaaty  w/o  extraction 

Vestibuioplaaty  ridge  extens  ... 

VesttNiloplasty  exten  graft 

Rad  exc  lesion  up  to  1.25  cm  , 

Lesion  >  1.25  cm — 

Exc  t>enign  tunxy  to  1.25  cm  . 
Benign  tumor  exc>  1 .25  cm  .. 
Maiig  tunxx  exc  to  1 .25  cm  .... 
Malig  tumor  >  1.25  cm 


Rem  odontogen  cyst  to  1.2Scm . 
Rem  odontogen  cyst  >  1 .25  cm 
Rem  nonodonio  cyst  to  1.2Scm  . 
Rem  nonodonlo  cyst  >  1.2S  cm 

Lesion  deatrucdon _ 

Rem  exostosis  maxWa/mandi)  .. 

Partial  ostactomy  

MandUa  iBsaction 

IM  abac  intraoral  soft  tiss 

I8d  abscess  extraoral — 

Removal  lb  skin/aiBOiar  tiss 

Removal  of  lb  raaction  _ 


Removal  of  stouj^ied  ofl  bone .. 

Maxillary  sinusotomy 

Maxila  open  raduct  simpia  — 
CM  rsduct  shnpl  maxla  (x  — 
Opsn  rsd  aimpi  mendtola  fx . — 

Clad  rsd  aimpi  tnantflbia  tx 

Opsn  rsd  simp  maiar/zygom  fx 
Ctsd  red  simp  malar/zygom  tx  „ 
Open  red  simple  alveolus  fx  — 


031 
031 
031 
031 
031 
031 
031 
031 
031 
031 


031 


1.33 


1.33 
1.33 
1.33 
1.33 
1.33 
1.33 
1J3 
1.33 
1J3 
1J3 


Proposed 
paymecv 


S70.52 


$70.52 
$70.52 
$70.52 
$70.52 
$70.52 
$70.52 
S70.52 
$70.52 
$70.52 
$7052 


National 
unac^uslad 
coirfsurance 


$14.10 


1.33 


$70.52 


Mffwnufn 
unadjusi8d 

comsurftnos 


$14.10 


$14.10 
$14.10 
$14.10 
$14.10 
$14.10 
$14.10 
$14.10 
$14.10 
$14.10 
$14.10 

$14.10 
$14.10 
$14.10 
$14.10 
$14.10 
$14.10 
$14.10 
$14.10 
$14.10 
$14.10 

$14.10 

$14.10 





.„. 

• 



„ „ 

— „„ _. 

'  CPT  codwwddwci»»on»  only  »» 
'CopyiloM  l9Q4AflNfiean  OotM 


1987 

Alrig^ 


AaaocMon.  Al  Rlg^  RaMfvad.  AppicaM  FARSOFARS  Appty. 
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AOOENOUM  B.— PnOPOSED  HOSPITAL  OUTPATIENT  DEPARTME^a  (HOPD)  PAYMEhfT  STATUS  BY  HCPCS  CODE  AND  RELATED 

Information— Continued 


CPTV 
HCPCS» 

HOPO 

status 

Mtelor 

Oeacriplion 

Proposed 
APC 

Relative 
weight 

Proposed 

payment 

rata 

National 
unadjusted 
coinsurance 

Minimum 
unadjusted 
coinsurance 

07680 
07710 
07720 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

S 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

N 

E 

Raduct  aimpie  taciai  t»ne  (x 

CiadraductcofnpdmaxWafx 

Open  raduct  compd  mandbie  h 

Clad  raduct  oonipd  mandbla  Ix „„.„._..___.._.,..„.......„.„.._„_....„.._... 

Open  red  comp  maiar/zygnia  fx .. 

Oad  red  oontp  maiar/zygma  fx 

Open  reduc  compd  alveolus  Ix _..; 

Raduct  compnd  facial  txxw  fx 

Tnij  open  reduct-dtslocation  .................... ,..«...;u 

Ctoaed  tmp  manipulation „™    .._..„ _... .......................... 







................. 

07730 
07740 
07750 
07760 



07770 

07780 
0781 0 





07820 

O7830 

Tmj  manipulation  under  anest 

--.. 



07840 

Removal  of  tmj  condyle 

Tmj  meniscectomy _ _.... 

Tmj  repair  of  joint  disc  „ 

Tmj  exdsn  of  joint  membrane  .. . 

Tmj  cutting  of  a  muscle  

Tmj  reconstruction ; 

Tmj  cutting  into  joint „„...„„..„.......„..„„..„_.„.„......„........ 

07860 

07852 

07854 



07866 

07868 



07860 

1.33 

""•"""••■••" 

07866 

Tmj  reshaping  components  ................. .... „„............_.... 

■'"■""""■""" 

07870 
07872 

Tmj  aspiration  joint  fluid ,.... 

Tmj  diagrK>stic  arthroscopy 

Tmj  arthroscopy  lysis  adhesn 

Tmj  arthroscopy  disc  reposit 

Tmj  arthroscopy  synovectomy ; 

Tmj  arthroscopy  discectomy 

Tmj  arthroscopy  debridement  ..............„'„......„..........„..„„..„..„..,.„„....»»..„. 

Occlusal  orthotic  appliance 



07873 

'"$7b'i2 

. 

07874 

031 

07875 
07876 
07877 
07880 
07899 

$14.10 

07910 

Dent  sutur  recent  wnd  to  Scm . .: 

Dental  suture  wound  to  S  cm . 

Suture  complicate  wnd  >  6  cm 

Dental  skin  graft 

Reshaping  bone  orthognathic . 

Bone  cutting  ramus  closed  

Bone  cuttirtg  ramus  open ..    ,. 

Cutting  ramus  open  w/gratt  .       

07911 
07912 
07920 
07940 
07941 

"siiiib 

07942 
07943 











07944 

Bone  cutting  segmented .. . 

....    ..   ..... 

07946 
07946 
07947 

Bone  cutting  body  mandible -. 

Reconstruction  maxilla  total 

Reconstruct  maxilla  segment 



07948 
07949 
07960 
07955 
07960 

Reconstruct  midface  no  graft ' . 

Reconstruct  midface  w/gratt  ; 

MandUe  graft ..... 

Repair  maxillolacial  defects 

Frenulectomy/frenulolomy .. 



07970 

Excision  hyperplastic  tissue : 

Excision  pericoronal  gingiva ...... 

D7971 





07980 

Sialoiitholomy , 

"""■""■"■""■■ 

07981 
07982 
07963 
07990 

Excision  o(  salivary  gland  

Oosure  of  salivary  fialuia 

Emergency  tracheotomy __».«...»__„.^.„___..„......_.....„.._..„„„.„„.. 

Dental  corenoidectomy ..„      



07991 

07996 

Synthetic  graft  facial  bones  „.    _..  

07996 

Implant  mandXe  for  augmeni ...    



:•••• 

■■ ""■ 

07999 

Oral  surgery  prooaduB ™ 



O8010 

oeceo 

Limilad  dental  bi  primary  „.           





06030 
08040 

Umiied  dental  tx  adoleaceiv ____._.__ „„..„.„.„...._.._........„.„.„... 

UmHed  dental  u  aduR „.           .     .    , „ 

~—~. 





— 

06060 

■■■•■■■>(>ItIIJ^1.41 

06060 

Interoep  dental  bi  tranaitn .           __     





"""""""""""' 

06070 

Compre  dental  ft  transition  ..       .  „    

06060 

— ■ 

06090 
06210 

Compre  dental  tx  aduR „     



06220 

Fixed  applianca  therapy  habt  ..        _    

06660 

Pieorthodontic  bt  visit _„      _..  

06670 
06680 

Periodic  orthodontc  tx  visit ..    

Ofttradontic  retenbon  ..    ..„„ 

— ... 

06690 

Orthodontic  treatment 

»..».*......»..M 

06999 

OrttMdontic  procedure _  '    . 

•«••■■•>»>■■••••••• 

00110 

Tx  dental  pain  minor  proc 

09210 

Dent  anesthesia  w/o  surgery „.. 

'  CPT  codes  and  descriplions  ooly  are  copyrigM  1997  American  Madlcal  Association.  Al  Rights  Reserved.  Applicatiie  FARS/DFARS  Apply. 
'CopyrigM  1994  American  OenW  Assodtfion.  A*  rights  reserved. 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 
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CPTV 
HCPCS* 


HOPD 

Status 

indicator 


09211 

E 

09212 

E 

09215 

E 

D9220 

E 

09221 

E 

D9230 

N 

09240 

E 

09310 

E 

D9410 

E 

09420 

E 

09430 

E 

D9440 

E 

09610 

E 

09630 

S 

09910 

E 

D9920 

E 

09930 

S 

09940 

S 

09941 

E 

00960 

S 

D9951 

S 

09962 

s 

D9970 

E 

09999 

E 

E0100 

A 

E0106 

A 

E0110 

A 

E0111 

A 

E0112 

A 

E0113 

A 

E0114 

A 

E0116 

A 

E0130 

A 

E0135 

A 

E0141 

A 

E0142 

A 

E0143 

A 

E0145 

A 

E0146 

A 

E0147 

A 

E0153 

A 

E0154 

A 

E0156 

A 

E0156 

A 

E0167 

A 

E0168 

A 

E0159 

A 

E0160 

A 

E0161 

A 

E0162 

A 

E0163 

A 

E0164 

A 

E0165 

A 

E0166 

A 

E0167 

A 

E0175 

A 

E0176 

A 

E0177 

A 

E0178 

A 

E0179 

A 

E0180 

A 

B)181 

A 

B)182 

A 

E0184 

A 

E0186 

A 

E0186 

A 

E0167 

A 

E0188 

E 

E0189 

E 

E0191 

A 

E0192 

A 

£0193 

A 

B)194 

A 

E0196 

A 

E0197 

Ia 

Description 


Regional  block  anesthesia  ... 
Trigeminal  bkx:k  anesthesia 

Local  anesthesia — 

General  anesthesia . 


General  anesthesia  aa  ad  15m 

Analgesia  — 

Intravenous  sedation . 

Dental  consultation  .. 

Dental  house  can 

Hospital  call 

OfTice  visit  during  hours  — ...... 

Office  visit  after  houre 


Dent  therapeutic  drug  inject 

Other  dnjgs/medicaments 

Dent  appi  desensitizing  med  ... 

Behavior  management 

Treatment  of  complications 

Dental  occlusal  guard 

Fabrication  athletic  guard  

Occlusion  analysis  

Limited  occlusal  adjustment ...., 
Complete  occlusal  adjustment 

Enamel  microabrasion  

Adjunctive  procedure 


Proposed 
APC 


RalaiUve 


Cane  adjust/fixed  with  tip 

Cane  adjust/fixed  quad/3  pro . 

Crutch  forearm  pair  ....... 

Crutch  foreann  each 

Crutch  underarm  pair  wood  ... 
Crutch  underarm  each  wood 


Crutch  underann  pair  no  wood  ... 
Crutch  underami  each  no  wood 

Walker  rigid  adjust/fixed  ht  

Walker  folding  adjust/fixed 

Rigid  walker  wheeled  wo  seat ... 
Walker  rigk)  wheeled  with  se  ..... 

Walter  folding  v^eeled  w/o  s  .„. 
Walker  whied  seat/crutch  att  ..... 

FoUing  walker  wfteels  w  seat  — 
Walker  variable  wheel  resist  ...... 

Forearm  crutch  platform  atta  — 

Walker  platform  attachment 

Walker  rigd  pick-up/wheel  at  — 

Walker  seat  attachment 

Walker  crutch  attachment 

Walker  leg  extenskxis 

Brake  for  wheeled  waiter 

Sitz  type  bath  or  equipment 

Sitz  bath/equipment  w/faucet  — 

Sitz  bath  chair „ — 

Commode  cfiair  statx>nry  bid  ..... 
Commode  chair  mobile  fixed  a  .. 

Commode  chair  stationry  de« 

Commode  chair  mobile  detach  .. 

Commode  ctiair  pail  or  pan  

Commode  chair  foot  rest — 

Air  pressre  pad/cuahion  nonp  .~. 
Water  press  pad/cushion  nonp  ., 
Gel  pressre  pad/cushion  nonp ... 
Dry  pressre  pad/cushion  nonp ... 
Press  pad  alternating  w  pump  ... 
Press  pad  alternating  w/  pum  .... 
Pressure  pad  alternating  pum  ... 

Dry  pressure  mattress  — 

Gel  pressure  mattress  pad ~. 

Air  pressure  mattress « 

Water  pressure  mattress  

Synthetic  sheepskin  pad 

Lambswool  sheepskin  pad  

Protector  heel  or  ebow _ 

Pad  wheelchr  k>w  prass4x>sit ... 

Powered  air  flotation  bed 

Air  fluidized  bed ™ 

Gel  pressure  mattress — 

Air  pressure  pad  lor  mattres  — 


031 


031 
031 

"(Ol 
031 
031 


1.33 


1.33 
1.33 


Proposed 

payment 

rate 


$70.52 


1.33 
1J3 
1.33 


$70.52 
S70.52 


NaUonai 
ura^uaied 
coinsurance 


Minimum 
unadjusted 
coirtsuranoe 


$14.10 


$14.10 
$14.10 


$70.52 
$70.52 
$70.52 

$14.10 
$14.10 
$14.10 

_.r 

-—"••"-"" — 

.„..::-..:-..: 



..__.._».. 

.__.____.. 

— — .— . — . 



™— ~~— • 



$14.10 


$14.10 
$14.10 

"suTib 

$14.10 
$14.10 


<  CPT  coda*  and  deacrlpkins  only  are 
tCopydglit  19*4  Amartcan  Dental 


1997 
AlrVMi 


American  MadM  AtaooiMtan.  AUVghls  Raaarvwt. 
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AooenoumB 

.—PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

Information— Continued 

CPTV 
HCPCS* 

HOPO 
siatua 

indtofllor 

Deacripdon 

Proposod 
APC 

Relativa 

■  ■■nlrahl 

wBigni 

Prapoaed 

paymnt 

rata 

National 
unadjusted 
o)insurance 

Minimum 
unadjusted 
colnauranca 

B>19S 

A 
A 
A 

A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

E 

E 

E 

E 

E 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

-UM«r  pfwmifw  pfft  fw  manr        

III  1  1  mil  1 1 

„..,.,. 



1  II  1     1  i 

i   iii    i  i   i   i 
1  i  II  1  M  1  i 
1    1  II  11  1   1   1 

E0199 

•  »•  >  .  K..  .H.  H*.  .. 

E0200 

HMt  iMTip  wttmK  atand 

60202 
e0206 
E0210 

PhoWlwrapy  ighi  W  pMom . 

HM  iMTip  wM  aland _..    _ 

ElecMc  head  pad  alMidanl 

Etodric  haai  pad  moiai 

WMar  die  haal  pad  w  pump . 

E0215 
E0217 



E0218 
B0220 

waiar  drc  cold  pad  w  punp — . — ....._._„ ..„.„.„ „ .„. 

Hoi  walor  bonio 

.«. 

E022S 
E0230 

HydrocoJBtof  unit  ..........«.......»..«..».....«»».»..•........•«•«.•...........„..„.„„.....». 

IM  cap  or  oolv 

«. 

E0236 

Pump  tof  wslsr  cifculiting  p  ..........„...••„»•»».•»«„„..««.— ,„m„..„„..„.,..„„.... 

E02a6 

.  1  liiil  IM   II 1  llilllljl  1     II  IIII   1  llllil 

E0238 

{(  11   1  ill  ii  I  il   {{{  {{ 

il  II   i  Hi  II  li  II  IMi  ii 

. 

E0239 

HydmnnMnr  iinlt  portaMe 

■»...........«..., 

E0241 
E0242 
EQ243 
60244 

Bamtubwrtial : 

Batti  tub  ral  Hoor .._ ...: 

Toial  rai . „     „    

Toiat  aaal  laiaad  



60246 

Tub  alool  or  banch „.  .  

■..H......MMH... 

60246 
60249 
60280 

Tfanalaf  tub  cal  attaohmanl  —».«.......,.»»•......»»....»»...»»«.......»....».........„. 

PadwaMrctauMnghaalu _  

HoapbadfiaadMWmattaa. „    

.,..•..»••.«.•.«.. 

60251 

— 

•.H...M..H.HW.. 

60256 

Mo*p<li«  bad  wa*  N  w^  maitf                  

«.H  H.M.M.>*..a. 

60S56 

HoapM  bad  vw  m  wft)  mav 

GOOBO 

eoesi 

Hoap  bad  aamMactr  wt  matt  ...„.........._..„..„ ..„...„__ ...„.„„,...._„. 

60365 
60266 

Hoap  bad  taW  alaclr  tri  mat ; 



60270 
E0271 

HoapMbadinaiaultonalt-.     .„ „ 

_. 

60272 

Mattaaatoammbbar 

^♦t  ^oiffJ         j.,1 ,, 



60274 
60275 

0«aMiad  Hbta  .-.  ._ .__    _„ 



60276 

Bad  pan  Iraclum       .„ „ 

"■■•  "*""*"*"•'  • 

60277 

eoaoo 

B)S90 

Badcradte .     _     _    .„ _.    . 



60291 

Hoap  bad  taMwtoralwIto ..    



Hoap  bad  var  M  Mrito  lai  wfb 

1     1   1     iii     1 N  1     iiii 
1     1   M   iii     iiii     i   iii 

BI203 

Hoap  bad  var  It  wto  ni  «^ : 

>»«...M..M.»«., 

60294 
60206 
60296 
60297 

Hoap  bad  aamMad  w/  mattr  — _.„.._..___ .„..„ „„„....._„.._..,„. 

Hoap  bad  aami-alaci  wto  matt  _.....„„._    ._ .       .„„„..„.„„„. ._..„„. 

Hoap  bad  total  atadtar  man 

Hoap  bad  total  alad  wto  mat    

. 

60306 

RaHbadiidahaMlangftt) .. 

>»..»■•■•»•■»•■. 

60310 

RalabadaidaMllangih 

1     1  1  i  1  M     i  1  M  1     H  !       >  1        1  >  ! 

1  llHll    ill     i           H 

:        ::::::        i    :    :    :    :        :    i    {            iii        \    \    \ 

"        — — — 

60315 
60326 

Bad  aooMSOvy  bvdMiVtupprt  ......«„...„............„.......„....,.,............„„.„„„.„„. 

Urinri  mala  k»4ypa 



60326 
60360 

Urinal  lamaioiug^ypa.. — _..    .„ 

Conbol  unt  bowal  ayalom _  



60362 
60370 

Oiapooabta  pack  wfbowal  ayai 

Air  alawator  lor  haal 



60371 

NMipflMMr  fiMMn^ff  ^)^^fff^^               ^ ,,,..,4,„4,i4iaii  j.^ 

*"*'"— •""" 

60372 

Powaiad  air  mattraaa  owartay 

....,...».....««• 

60373 

^^o'^po^^'M  pfMUftt  mattms ,,,■ 

■  .•H..M.M..M..*. 

60424 

60426 

^&^k^    ^K^a^^iMn      — *— *' ^^.h^^^b^^ 

60430 

Oi^^Bfi  flyHMn  ^f^  pOftfluto  .■..ii.i*ii*i.»i*xii  4, 

•»....»..».■•«.. 

E0431 

Poftaua  gaaaouB  oe  „         

..«■  •»••....».... 

60434 

Ponabla  Iquid  02 

•••••  ••••••.»».«• 

60435 
60439 

Oxyoan  ^^alam  li|uid  portaW  — ..»..„„__„..._.._...„..„„ „._..„„„_..„... 

Stationary  Iquid  02 „.. 

60440 

.»•••■»■«•..»..  . 

60441 

•..«•«....•...«.. 

60442 
60443 
60444 

Onygan  contanta  Iq  paiAnt  .._._._„„. __.„ _„.„.„_.._.„.„„„„_ 

Port02conlaniBgaaA«)i..._ .    .„ _._ 

Port02oantaMalqAml...  ™.    





60460 

.•••M.tM....  ...... 

60452 

Warm!  aaala  dawloa  w  cpap  ....»..».»...«..»».„_. .„.._.._.„_._.„_„„..«..„ 

•  .•M..U.M.>..*... 

60463 

VontMorl2hiMaoapard ...„    „.     

.................... 

60466 

OKygantontaadaoup/^t . _„            .    . 



MlflM/taw* 

*«J«J*J«PgB«  1«»7  A'^jJj'M^^ 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

Information— Continued 


CPTV 
HCPCS* 


HOPD 

status 

indicator 


E0467 

A 

E0469 

A 

B0460 

A 

60462 

A 

60480 

A 

E0500 

A 

E0560 

A 

E0555 

A 

E0560 

A 

E0565 

A 

E0S70 

A 

E0575 

A 

E0580 

A 

E0S85 

A 

E0600 

A 

E0601 

A 

E0605 

A 

E0606 

A 

E0607 

A 

E0608 

A 

E0609 

A 

E0610 

A 

E0615 

A 

B)621 

A 

E0625 

A 

E0627 

A 

E0628 

A 

E0629 

A 

E0630 

A 

E0635 

A 

E0650 

A 

E0651 

A 

E06S2 

A 

A 

E0660 

A 

E0665 

A 

E0666 

A 

E0667 

A 

E0668 

A 

E0669 

A 

E0671 

A 

E0672 

A 

E0673 

A 

E0690 

A 

E0700 

A 

B)710 

A 

E0720 

A 

E0730 

A 

60731 

A 

E0740 

A 

E0744 

A 

E0745 

A 

E0748 

A 

E0747 

A 

E0748 

A 

E0749 

A 

E0751 

A 

E0753 

A 

E0756 

A 

E0780 

A 

E0776 

A 

E0781 

A 

E0782 

A 

E0783 

A 

-E0784 

A 

K)791 

A 

E0840 

A 

E0850 

A 

E0665 

A 

E0860 

A 

E0870 

A 

E0880 

A 

E0890 

A 

E0900 

A 

E0910 

A 

Description 


Chest  sM\ 

Chest  wrap 

Neg  press  vent  portat>Vstatn 

Roddng  bed  w/  or  w/o  side  r ... — 
Percussor  elect/pneum  home  m  ... 

Ippt)  all  types 

Humidit  extens  suppie  w  Ippb  — 

Humidifier  tor  use  w/  regula 

Humidrtier  supplemental  w/  i  ....... 

Compressor  air  power  source  ..... 

Netxilizer  wrth  compression 

Nebulizer  ultrasonic  

Netxjiizer  for  use  w/  regulat 


NetHjUzer  w/  compressor  &  he  ,. 
Suction  pump  portat)  hom  modi 
Com  airway  pressure  device  ...., 

Vaporizer  room  type  -... 

Drainage  t)oard  postural 

Blood  glucose  monitor  home  — 

Apnea  monitor 

Blood  glue  mon  w/special  lea  ... 
Pacemaker  monitr  audit>le/vis  ... 
Paoemalcer  monitr  digitai/vis  ».. 

Patient  lilt  sling  or  seat  — 

Patient  litt  bathroom  or  toi 

Seat  lift  incorp  Hft-chair 

Seat  Ift  for  pt  turn  otoctr — 

Seat  ift  for  pt  fum-non-el -. 

Patient  lift  h^rauNc 

Patient  Mfl  electric 


Proposed 
APC 


Relative 


Proposed 

payment 

rate 


National 
unadjusted 
ooinaurance 


Pneuma  compresornon-segment 

Pneum  compressor  segmefrtal 

Pneum  compres  w/cal  pressure  ... 

Pneumatic  appliance  half  ann  

Pneumatic  appliance  full  leg 

Pneumatic  appliance  full  ami  — , 

Pneumatic  appliance  hall  leg 

Sag  pneumatic  appi  fuH  leg 

Seg  pneumatic  appi  fvill  arm 

Seg  pneumatic  appK  half  leg 

Pressure  pneum  sppi  fuH  leg 

Pressure  pneum  appi  fuH  arm  

Pressure  pneum  appi  half  leg  — 

Ultraviolet  cabinet 

Safety  equipment 

Restraints  any  type 

Tens  two  lead  

Tens  four  lead 

Conductive  garment  lor  tans/  — 

Incontinence  trBatnr>ent  systm 

Neuromuscular  stim  for  scoli  ~. 

Neuromuscular  stim  for  shock 

Electromyograph  biofeedback  ..... 

Elec  osteogen  stim  not  spine  

Elec  osteogen  stim  spinal 

Elec  osteogen  stim  implanted 

Pulse  generator  or  receiver „ 

Neurostimul  electrodes/leads 

Electronic  salivary  reflex  s 

Osteogen  ultrasound  stimRor 

Iv  pole - 

External  ambulatory  infus  pu 


Nor>-programbie  infusion  pump  ... 

Programmable  infusion  pump 

Ext  art*  infusn  pump  insulin  

Parenteral  infusion  pump  sta 

Tract  frame  attach  headboard 

Traction  stand  free  standing 

Cervical  traction  equipment 

Trad  equip  cervical  tract  

Trad  frame  attach  footboard  — 

Trac  stand  free  stand  extrem 

Traction  fran>e  attach  pelvic  

Trac  stand  free  stand  pelvic 

Trapeze  bar  attached  to  bed  — 


Minimum 
unadjusted 
coinsuranoa 


■CPToodMand 
'Capy(<gMl994 


_  only  M  copyrighe  1W7  Ameik»  Medic*  AMOCialion.  Al  RIghb  RaMrv6d.  Applicable  FARSrtJFATO 
Dental  AssodaHon.  Al  right*  raMtved. 
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Addendum  B.— Proposed  hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


CPTV 
HCPCS2 

HOPD 

Status 

indicator 

Description 

Proposed 

Apc 

Relative 
weight 

Proposed 

payment 

rate 

National 
unadiusted 
coinsurance 

Minimum 
unadjusted 
coinsurance 

E0920 

A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A       _ 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A       _ 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Fracture  frame  attached  to  b ., _.. 

Fracture  frame  free  standing  

Exercise  device  passive  moti  „ 

Trapeze  bar  free  standing  

Gravity  assisted  traction  de 

Cervical  head  harness/halter 

Cervical  pillow „ „ 

Pelvic  belt/harness/boot ;..„ 

Beit/hamess  extremity  

Fracture  frame  dual  w  cross 

Fracture  frame  attachmnts  pe  „ 

Fracture  frame  attachmnts  ce 

Tray 







E0930 
E0935 
E0940 



'. — 

E0941 
E0942 

■>■»«••■••■••••■•••• 

E0943 



••••••■•«■■•••••• 

E0944 

E0945 

.................. 

E0946 

■""""""""■" 

E0947 

.•*.*.*....«. ....a. 

E0946 

"•••*• 

E0950 

E0961 

Loop  heel . 

Loop  tie 

E0952 

E0953 

Pneumatic  tire „.... 



E0954 

Wheelchair  semt-pneumatic  ca 

E0958 

■ 

E0959 

Amputee  adapter  

.       .. 

E0961 

Wheelchair  brake  extension  

•"•" 

■ 

E0962 

Wheelchair  1  inch  cushion 



E0963 

Wheelchair  2  inch  cushion 

Wheelchair  3  inch  cushion „ 

Wheelchair  4  inch  cushion 

Wheelchaif  head  rest  extensi 

Wheelchair  hand  rims „„_.„ 

Wheelchair  comrrxxJe  seat  .„ ,. 

Wheelchair  narrowing  device 

Wheelchaif  no.  2  footplates 

E0964 

""*"■""■■■"■" 

E0965 

•" — 

•>■«•••■■■••••• 

""'                     *"■"■■ 

£0966 

E0967 
E0968 



E0969 

E0970 

E0971 

Wheelchaif  anii-tipping  devi 



E0972 

Transfer  board  or  device  

.■>..■•...•.....»«. 

E0973 
E0974 
E0975 

Wheelchair  adjustabi  height 

Wheelchair  grade-aid „ „. 

Wheelchaif  roinlofced  seat  u 





E0976 

Wheelchair  roinlorced  back  u 

Wheelchair  wedge  cushion 

Wheelchair  be*  w/airplane  b 

Wheelchair  belt  with  velcfo  „ _ 

Wheelchair  safely  vest 





" 

E0977 

E0978 

'" ••••■HJIBIB 

E0979 
£0960 



E0990 
E0991 

Whelchair  elevaiing  leg  res 

Wheelchair  upholstry  seat  „ 









E0992 
E0993 

Wheelchair  solid  seat  insert 

Wheelchair  back  uphoWery . 

Wheelchair  arm  rest „ 

Wheelchair  calf  rest 

Wheelchair  tire  solid  



E0994 
E0995 



E0996 



E0997 

Wheelchaif  caster  w/  a  lo*k . . 

Wheelchair  caster  w/o  a  fork 

Wheelchr  pneumatic  tire  w/wh 

Wheelchair  tire  pneumatic  ca ^ 

Wheelchair  wheel „ 

RoUabout  chair  with  casters 

E0998 

E0999 
E1000 
E1001 





E1031 

•■•••••■••c 

_....„............ 

E1060 
E1060 
E10K> 
E1066 

Whetehr  fxd  full  length  arms 

Wheelchair  detachable  arriM 

Wheelchair  power  attachment 

Wheelchair  battery  charger 



E1069 

Wheelchair  deep  cycle  batter . 

Wheelchaif  detachable  foot  r 

Hemt-wheelchair  fixed  arms „ 



E1070 
E1083 



E10S4 

Hemi-wheelchair  detachable  a  .„ 

Hemi-wheetohair  fixed  arms  

El  086 

••■•••••■••••••a 

E1086 
E1087 

Hemi-wheetehair  detachable  a  

Wheelchair  lightwt  fixed  arm 

Wheelchair  lightweight  det  a „ 

■■••■•■■■■■••••* 

E1068 



. 

.„„..„_....„... 

£1069 

Wheelchair  lightwt  fixed  arm „ 

Wheelchair  lightweight  det  a 

.MHM...>«........ 

E1090 

.«..H.. .•.«...».• 

£1091 

Wheelchaif  youth 

Wheelchair  wide  w/  leg  rests 

Wheelchair  wide  w/  foot  rest  

Whchr  s-recl  fxd  arm  leg  res  „ 

Wheelchair  semi-reel  detach  



E1092 

" 

£1093 





£1100 

£1110 

..«„„..»........ 

£1130 

Whichr  stand  fxd  arm  ft  rest _ 

.»>•... t.l... 

E1140 

Wheelchair  standard  detach  a 

• 



»■>.•■. ............ 

£1150 

Wheelchair  standard  w/  (eg  r „  „ 

Wheelchair  fixed  arms 

El  160 

•  CPT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Associalion.  AN  RigMs  Reserved.  AppiicaM*  FARS/OFARS  Apply. 
'CopyrigW  1994  American  Dertal  Association.  Al  rights  reserved. 
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ADDENDUM  B.— Proposed  Hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


CPTV 
HCPCS* 


HOPO 

status 

indicator 


Deaalption 


Proposed 
APC 


Relaftive 


Proposed 
payment 


National 
coinHirance 


Mmintum 
unadlusiad 
coinauranoa 


E1170 

E1171 

£1172 

£1180 

£1190 

El  195 

£1200 

£1210 

£1211 

£1212 

E1213 

£1220 

E1221 

£1222 

£1223 

£1224 

£1225 

£1226 

£1227 

£1228 

E1230 

£1240 

E12S0 

£1260 

£1270 

£1280 

E1286 

E1290 

E1296 

E1296 

E1297 

£1298 

E1300 

£1310 

E1340 

E1353 

£1366 

£1372 

E1375 

£1377 

E1378 

£1379 

£1380 

E1381 

£1382 

E1383 

E1384 

£1386 

E1399 

£1400 

£1401 

£1402 

E1403 

£1404 

£1405 

El  406 

E1510 

£1520 

E1530 

E1540 

E1550 

E1560 

El  570 

El  575 

E1S80 

E1590 

£1592 

£1594 

E1600 

E1610 

El  61 5 

£1620 

£1625 

£1630 

£1632 


Whk:hr  ampu  fxd  arm  leg  rait  .. 
Wheelchair  amputee  w/o  leg  r .. 
Wheelchair  amputee  detach  ar . 
Wheelchair  amputee  w^  toot  r ... 
Wheelchair  amputee  Wleg  re  .. 
Wheelchair  amjxjtee  heavy  dut 
Wheelchair  airpulee  fixed  arm  . 
Whichr  molo  ful  ami  leg  rest  .... 
Wheelchair  motorized  W  det  „. 
Wheelchair  motorized  w  ful  — 
Wheelchair  motorized  w/  det  .„ 
Whtehf  special  sizafcotwlic  — 
Wheelchair  spec  size  w  foot  — 
Wheelchair  spec  size  W  leg  — 
Wheelchair  spec  size  w  loot  — 
Wheelchair  spec  size  ml  lag  — 
Wheelcheir  spec  sz  temlHta  ... 
Wheelchair  spec  8Z  lul-raci 
Wheelchair  spec  sz  spec  M  a 
Wheelchair  spec  az  spec  M  b 

Power  operalad  vehicle  ~ - 

Whchr  Hwt  dat  aim  lag  reat  „„ 

.*—  ...--.-  iTui,^  I  J  till  -  ■■  M««n 

WTieacnar  wQnpm  luau  aiiii « 

ijfc  II  .  Ill  li  B  T.    Ba^^bA^   til  III    ^M^A 

fvnaacnaw  igrwwi  noi  reai  .». 

lllb  II  iiliili  II 'i    i*iiliii       iitnlll    * » 

wnaecnav  wgpenBiQm  leg  r .... 
Whchr  h-duty  dat  arm  lag  raa  . 
Wheelchair  heavy  duly  fixad . 


Wheelchair  hvy  duly  daiach  a  . 
Wheelchair  heavy  duly  fbwd .... 
Wheelchair  special  seat  haig  ~. 
Wheelchair  special  seat  dept  ..■ 
Wheelchair  spec  ssat  depth^lr . 


Hlfc  I  ^1  11  . 1    ■ ,1  iiMiahlM 

Wiw^iooi  noirfXjnaDie  ....»..« 
Repair  for  OME,  par  15  mm  . 
Oxygen  suppise  rsguiator .... 
Oxygsn  aufipllss  aland/rack .. 
Qxy  suppi  heater  tor  natMiz . 


Oxygan  tufift  nebulizer  porta  .. 
Oxygen  taonosntialor  to  244  c  . 
Oxygsn  ooncanlralor  to  488  c  . 
Oxygan  concentrator  to  732  c  . 
Oxygen  oonosntrator  to  976  c  . 
Oxygen  cunmniial  to  1220  cu 
Oxygan  ojncentiat  to  1464  cu 
Oxygen  conoentfat  to  1 708  cu 
Oxygan  concentrat  to  1962  cu 
Oxygen  conuaiHiaim  >  1962  c 
Durable  medkal  equpment  mi 
Oxygan  concentrator  <  2  Nla  ... 
Oxygen  ooncentrator  2-3  Me  ... 
Oxygen  ooncsntrator  3-4  Ms ... 
Oicygen  concentrator  4-6  tta ... 
Oxygen  concentrator  >  5  Kte  ... 
02^iraier  vapor  enrich  w/heat .. 
02Ai«ater  vajxy  enrich  w/o  he  . 
KkJnay  dialysate  delivry  sys  — 
Heparin  infuston  pump  for  dl  .„ 
Air  bubble  detector  fw  dial  . — 
Pressure  alarm  tor  dialysis  ...^ 

Bath  conductivity  meter — . 

Btood  leak  detector  for  dial  — 
AdftatatHe  chair  for  esid  pt  — 
Transducer  protector/fluid  b  — 
Unipuncture  control  system  — 

Hemodiatysis  machine — 

Auto  intenn  pefltoneal  dWy  — 
Cyctor  dialysis  machine  ..... — 

Deliv/install  equip  tor  dial 

Reverse  osmosis  wator  purili  .. 
Deionizer  water  purificatton  — 

Bkxid  pump  for  dialysis 

Water  softening  syMm 


Reciprocating  peritoneal  dia  — 
Wearable  artificial  kidney 


'CPToodwmi 
*CapyflgM19a4 


only  are 

DwiW 


ccpyrigM  1997  AfiMrtcv  Medical  Asaodaton.  Al  RitfNi  Raaarvad.  AppKcAle  FARSOFARS  Apply. 
AlrigMs 
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Addendum  b.— Proposed  Hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information — Continued 


CPTV 
HCPCS » 


HOPD 

status 

indicator 


Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


E1635 

A 

E1636 

A 

E1640 

A 

El  699 

A 

El  700 

A 

E1701 

A 

El  702 

A 

E1800 

A 

E1805 

A 

E1810 

A 

E1815 

A 

E1820 

A 

El  825 

A 

E1830 

A 

G0001 

n 

G0002 

n 

G0004 

X 

G0005 

X 

G0006 

X 

G0007 

N 

G0008 

X 

G0009 

X 

G0010 

X 

G0015 

X 

G0016 

N 

G002S 

X 

G0026 

A 

G0027 

A 

G0030 

S 

G0031 

S 

G0032 

S 

G0033 

S 

G0034 

S 

G0035 

S 

G0036 

8 

G0O37 

S 

G0038 

S 

G0039 

S 

G0040 

s 

G0041 

s 

G0042 

s 

G0043 

s 

G0044 

s 

G0045 

s 

G0046 

s 

G0047 

s 

G0050 

s 

G0101 

V 

G0104 

T 

G0105 

T 

G0106 

s 

G0107 

A 

G0110 

A 

G0111 

A 

G0112 

A 

G0113 

A 

G0114 

A 

G0115 

A 

G0116 

A 

G0120 

s 

G0121 

E 

G0122 

E 

X120 

N 

X150 

N 

J0170 

N 

J0190 

N 

X205 

N 

J0207 

N 

J0210 

N 

J0256 

N 

J0270 

E 

J0280 

N 

J0290 

N 

J0295 

N 

J0300 

N 

Compact  travel  hemodialyzer  .... 

Sortjent  cartridges  (or  dialy 

Replacement  components  for  d  . 

Dialysis  equipment  unspecifi  

Jaw  motion  rehab  system 

RepI  cushions  for  jaw  motion  .... 
RepI  measr  scales  jaw  motion  ... 

Adjust  eltx)w  ext/flex  device 

Adjust  wrist  ext/flex  device  

Adjust  knee  ext/flex  device 

Adjust  ankle  ext/flex  device 

Soft  interface  material 

Adjust  ringer  ext/flex  devc 

Adjust  toe  ext/flex  devk:e 

Drawing  bkxxl  for  specimen 

Temporary  urinary  catheter  

EGG  transm  phys  review  &  int  .. 

ECG  24  hour  recording 

ECG  transmission  &  analysis  .... 

ECG  phy  review  &  interpret 

Mmn  Influenza  vims  vac 

Admin  pneumococcal  vaccine  ... 

Admin  hepatitis  b  vaccine 

Post  symptom  ECG  tracing  

Post  symptom  ECG  md  review  ., 

Collagen  skin  test  kit , 

Fecal  leukocyte  examinatkxi 

Semen  analysis 

PET  imaging  prev  PET  single  .... 
PET  imaging  prev  PET  multple  .. 
PET  toOam  SPECT  78464  singi  . 
PET  follow  SPECT  78464  mult  .. 
PET  folkjw  SPECT  76865  singI  .. 
PET  folkjw  SPECT  78465  mult  .. 

PET  follow  comry  angk)  sing 

PET  follow  comry  angk>  mult ...... 

PET  folkjw  myocard  pert  sing 

PET  folkjw  myocard  perl  mult  .... 

PET  (oltow  stress  echo  singI  

PET  foHow  stress  echo  mult 

PET  folkjw  ventricukigm  sing  

PET  foikjw  vemricuk)gm  mult 

PET  foMowing  rest  ECG  singI  

PET  foltowing  rest  ECG  mult 

PET  (oltow  stress  ECG  singI  

PET  (oltow  stress  ECG  mult 

Residual  urine  t>y  ultrasound 

CA  screen;pelvK;/breast  exam  .... 

CA  screen  iflexi  sigmoidscope 

Cotorectal  scm;  hi  risk  ind  

Coton  CA  screen;barium  enema 

CA  screen;  fecal  bkxxJ  test  

Nett  pulm-rehab  educ;  ind 

Nett  pulnrwehab  educ;  group  ...... 

Nett;nutritkxi  gukl,  initial  

Nett;nutritk)n  gukl.subseqnt  

Netl;  psychosocial  consult  

Nett;  psychotogical  testing 

Nett;  psychosocial  counsel  

Cokxi  ca  scm;  barium  enema  .... 
Coton  ca  scm;  barium  enenrui  .... 
Coton  ca  scm;  barium  enema  .... 

Tetracyclin  injection  

Injection  adenosine  6  MG „ 

Adrenalin  epinephrin  inject  

Inj  biperkJen  lactata/5  mg  

Alglucerase  injectton . 

Amrfostine  ;. _..„, 

Methyklopate  hcl  injection  

Alpha  1 -proteinase  500  MG 

Alprostadil  for  injection 

Aminophymn  250  MG  inj 

AmpidHin  500  MG  inj , 

Antpicillin  sodium  per  1 .5  gm  

Amobaibltal  125  MG  inj 


966 
956 

«K>0 


901 
901 
902 
956 

"Si 


760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
780 
747 
913 
446 
426 
736 


1.11 
1.11 
1.T1 


0.07 
0.07 
1.78 
1.11 

026 


736 


17.91 
17.91 
17.91 
17.91 
17.91 
17.91 
17.91 
17.91 
17.91 
17.91 
17.91 
17.91 
17.91 
17.91 
17.91 
17.91 
17.91 
17.91 
1.65 


2.59 
6.85 
1.85 


1.86 


$58.77 
$68.77 
$58.77 


$3.92 

$3.92 

$94.03 

$68.77 

"$ia77 


$947.13 
$947.13 
$947.13 
$947.13 
$947.13 
$947.13 
$947.13 
$947.13 
$947.13 
$947.13 
$947.13 
$947.13 
$947.13 
$947.13 
$947.13 
$947.13 
$947.13 
$947.13 
$87.17 


$137.12 

$362.40 

$97.95 


$97.95 


$55.82 
$55.82 
$55.82 


$2.49 

$2.49 

$41.58 

$65.82 

"si'.n 


$419.46 
$419.46 
$419.46 
$419.46 
$419.46 
$419.46 
$419.46 
$419.46 
$419.46 
$419.46 
$419.46 
$419.46 
$419.46 
$419.46 
$419.46 
$419.46 
$419.46 
$419.46 
$54.69 


$65.09 

$187.81 

$54.24 


$54.24 


$11.75 
$11.75 
$11.75 


$0.78 

$0.78 

$18.81 

$11.75 

"$2!l5 


$189.43 
$189.43 
$189.43 
$189.43 
$180.43 
$189.43 
$189.43 
$189.43 
$189.43 
$189.43 
$189.43 
$180.43 
$189.43 
$189.43 
$188.43 
$189.43 
$189.43 
$189.43 
$17.43 


$27.42 
$72.48 
$19.59 


$19.59 


<  CPT  cadet  and  detcripliom  only  are  copyrigM  1997  American  Medical  Assodalion.  Al  Rights  Reserved.  Applictfile  FARS/OFARS  Apply. 
'Copyright  1994  American  Dental  Associatxxi.  All  rights  reserved. 
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Addendum  B.— Proposed  hospital  CXjtpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

INFORMATION— Continued 


CPTV 
HCPCS* 


HOPD 

status 

Indicator 


J0330 

N 

J0340 

N 

J0360 

N 

J0360 

N 

J0380 

N 

J0390 

N 

J0400 

N 

J0460 

N 

J0470 

N 

J0475 

N 

JOSOO 

N 

J0510 

N 

J0515 

N 

J0S20 

N 

J0630 

N 

J0540 

N 

JOSSO 

N 

JOSOO 

N 

J0570 

N 

J0580 

N 

J058S 

N 

J0590 

N 

J0600 

N 

J0610 

N 

J0620 

N 

J0630 

N 

J063S 

N 

J0640 

X 

J0670 

N 

J0690 

N 

J0694 

N 

X695 

N 

J0696 

N 

J0697 

N 

J0698 

N 

J0702 

N 

J0704 

N 

X710 

N 

J0713 

N 

J0715 

N 

J0720 

N 

X725 

N 

J0730 

N 

J0735 

N 

J0740 

N 

J0743 

N 

J0745 

N 

J0760 

N 

J0770 

N 

J0780 

N 

JOSOO 

N 

J0810 

N 

J0835 

N 

J0850 

N 

J089S 

N 

J0900 

N 

J0945 

N 

J0970 

N 

J1000 

N 

J1020 

N 

J1030 

N 

J1040 

N 

J1050 

N 

J1065 

e 

J1060 

N 

J1070 

N 

J1060 

N 

J1090 

N 

J1096 

N 

J1100 

N 

J1110 

N 

J1120 

N 

J1160 

N 

J1166 

N 

J1170 

N 

'CPTcodwvd 

'Copy. 

ighllW* 

Doscrtption 


Sucdnycholine  cMoride  inj  ....„ 
l4androlon  phenproptonate  inj . 

Ii^ion  anistrspiase  30  u 

Hydralazine  hd  injection 

In]  metaraminol  bitartrate 

Chtoroquine  injection  

Inj  trimethaphan  camsylate 

Atropine  sulfate  injection 

Dimecaprol  injectton 


Baclofen  10  MG  injectton  . — 

Dicyckxnine  injection  — 

Benzquinamide  injedton 

Inj  benztropine  mesylate 

Bettianechol  chtoride  inject ... 

Penicillin  g  benzathine  inj  

Pencillin  g  benzathine  inj  . — 

Pentoillin  g  benzathine  inj 

Pencillin  g  benzathine  inj  

Pentoillin  g  benzathine  mj 

Penicillin  g  benzathine  mj  . — 

Botulinum  toxin  a  per  unit 

Ethylnorepinephnne  hd  mj .... 
Edetate  calcium  disodkim  mj 
Calctum  gluconate  tojedton  .. 
Caldum  giycer  &  lad/IO  ML  . 
Catoatonm  saknon  Injection  ... 
Caldtriol  mjedion 


Proposed 
APC 


rtUNHIW 


Propoesd 

payment 

rate 


Nattonal 
unat^usmri 
comsutance 


Leucovorin  calcium  injectton 

Inj  mepivacaine  HCL/10  ml 

Cefazdin  sodium  mjedion 

Cefoxitin  sodium  injedton — 

Cefonocid  sodium  tojedton 

Ceftriaxone  sodium  injectton 

Sterile  cefuroxime  injedton 

Cefotaxime  sodium  injedton 

Betan>ethasone  acet&sod  phosp  . 
Betamethasone  sod  phoap/4  MG 

Cephapirin  sodium  injectton 

Inj  ceftazidime  per  500  mg ». 

Ceftizoxime  sodium  /  500  MG 

ChtorampTientool  sodium  injec  ..... 
CtKXtonto  gonaddropm/IOOOu  — 

Chtorpheniramin  maleale  mj 

Clonidine  hydnschtoride  -.. — 

Cidotovir  injedton 

Cilastatin  sodium  injection 

Inj  codeine  phosphate /30  MG  .... 

Cotohicme  injection 

Cdistimethate  sodium  mj ~~ 

Prochtorperazine  injection ... 

Corticotropin  mjedion  — 

Cortisone  injection 


Inj  cosyntropin  per  0.25  MG  — 
Cytomegalovirus  imm  IV  /vial  ... 

Deferoxamine  mesylate  Inj  

Testosterone  enanthate  mj 

Brompheniramine  maleate  mj  „. 

Estradtol  valerate  mjedion _. 

Depo^stradid  cypionate  inj  — 
Melhylprednisolone  20  MG  inj  .. 
Melhylprednisotone  40  MG  mj .. 
Methytprednisolone  80  MG  iiij .. 

Medroxyprogesterone  mj  

Medreyprogester  acetate  inj  — 
Testosterone  cypionate  1  ML  ... 
Testosterone  cypionat  100  MG 
Testosterone  cypionai  200  MG 
Testosterone  cypionate  50  MG 

Inj  dsxamelhasone  acetate 

Dexamethosone  sodium  phos  .. 
Inj  dlhydroargotamine  mesyR .... 
Acetazdamid  sodium  injecbo  ... 

Oigcndn  injection 

Phsnytdn  sodium  injsdion  — 
Hydronwiphone  injection 


064 


4.17 


S220J8 


Minimum 
unadjusted 
coinsurance 


$14ai2 


$44.06 


only  ■•  copyfigM  1907  Anwicw 
Dartil  AstocMon.  Al  risfMi  rwervwl 
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AooENCXJM  B.— Proposed  Hospttal  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information— Continued 


cptv 

HCPCS* 

HOPD 

Status 

Indicator 

J1180 

n 

J1190 

n 

J1200 

N 

J1205 

N 

J1212 

N 

J1230 

N 

J1240 

N 

J1245 

N 

J1250 

N 

J1320 

N 

J132S 

N 

J1330 

N 

J1362 

N 

J1364 

N 

J1380 

N 

J1390 

N 

J1410 

N 

J1435 

N 

J1436 

N 

J1440 

N 

J1441 

N 

J1455 

N 

J1460 

N 

J1470 

N 

J1480 

N 

J1490 

N 

J1500 

N 

J1510 

N 

J1520 

N 

J1530 

N 

J1540 

N 

J1550 

N 

J1560 

N 

J1561 

N 

J1562 

N 

J1565 

N 

J1570 

N 

J1S80 

N 

J1600 

N 

J1610 

N 

J1620 

N 

J1626 

N 

J1630 

N 

J1631 

N 

J1642 

N 

J1644 

N 

J1645 

N 

J16S0 

N 

J1670 

N 

J1690 

N 

J1700 

N 

J1710 

N 

J1720 

N 

J1730 

N 

J1739 

N 

J1741 

N 

J1742 

N 

J1760 

N 

J1770 

N 

J1780 

N 

J1786 

N 

J1790 

N 

J1800 

N 

J1810 

N 

J1820 

N 

J182S 

N 

J1830 

N 

J1840 

N 

J1850 

N 

jiess 

N 

J1890 

N 

J1910 

N 

J1930 

N 

J1940 

N 

J19S0 

X 

DeacripMoo 


Proposed 
APC 


RalatiM 
weight 


Proposed 

payment 

rate 


Nationat 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


DyplYyIline  injoction  

Dexrazoxane  HCt  injection  , 

Oiphenliydramine  hd  injectio 

Chlorothiazide  sodium  tnj 

Dimethyl  sultoxide  50%  SO  ML  .. 

Methadone  injection  ... „„. 

Dimenhydrinate  Injection 

Dipyridamole  mjertion 

In]  dotxjtamine  HCIJ2S0  mg  „ 

Amitriptyline  injection 

EpoprosJenol  injection 

Ergonovine  maleate  injection 

Erythromycin  glucep  /  250  MG  ... 

Erythro  lactobionate  /500  MG 

Estradiol  valerate  10  MG  inj 

Estradiol  valerate  20  MG  inj  

Inj  estrogen  conjugate  25  MG  .... 

Injection  estrone  per  1  MG 

Etidronate  disodium  inj  

Filgrastim  300  meg  injeciton 

Filgrastim  480  meg  ir^ection 

Foscamet  sodium  injection 

Gamma  globulin  1  CC  inj  

Gamma  globulin  2  CC  inj  

Gamma  globulin  3  CC  inj  

Gamma  globulin  4  CC  inj  

Gamma  globulin  5  CC  inj  

Gamma  giotxjiin  6  CC  inj  

Gamma  giotxilln  7  CC  inj  _. 

Gamma  globulin  8  CC  inj  

Gamma  globulin  9  CC  inj  

Gamma  globulin  10  CC  inj  

Gamma  globulin  >  10  CC  inj 

Immune  globulin  500  mg 

Immune  globulin  5  gms  

RSV-lvig  

Ganciclovir  sodium  Injection 

Garanfiycin  gentamicin  inj  , 

Gold  sodium  thiomaleate  inj  

Glucagon  hydrochloride/1  MG 

Gortadorelln  hydroch/ 100  meg  ... 

Granisetron  HCI  injection 

Halopendol  injection 

Haloperidol  decanoate  inj 

Inj  heparin  sodium  per  10  u 

Inj  heparin  sodium  per  lOOOu  ...... 

Dalteparin  sodium 

Inj  enoxaparin  sodium  30  mg  

Tetanus  immune  globulin  inj 

Prednisolone  tebutate  inj  

Hydrocortisone  acetate  inj 

Hydrocortisone  sodium  ph  inj 

Hydrocortisone  sodium  succ  i 

Diazoxide  injectxjn 

Hydroxyprogesterorw  cap  12S 

Hydroxyprogesterone  cap  250 

Ibutilide  (umarate  injection 

Iron  dextran  2  CC  inj  

Iron  dextran  5  CC  inj  

Iron  dextran  10  CC  inj  

Injection  imiglucerase  /unit  

Droperidol  injection 

Propranolol  injection  

Droperidot^entanyl  Inj  

Insulin  Injection  

Interferon  beta-la  

Interieron  beta-lb  /  .25  MG 

Kansimycin  sulfate  500  MG  inj 

Kanamycin  sulfate  75  MG  inj 

Ketorolac  tromethamine  inj 

Cepttalothin  sodium  Injection 

Kutapressin  injection 

Propiomazine  injection _ 

Furosemide  injection 

Leuproiide  acetate  /3.75  MG 


•  ■■••.■..■■/■■■•       ••••....•..>«■• 

••••••■•••••....       ,..■■■.>■•>>■..■ 


064 


4.17 


S220J8 


S140.12 


$44.08 


'  CPT  codes  and  dMcrlptians  only  ars  copyright  1997  American  Medical  Association.  All  Rights  Resotvad.  Applictf>to  FARS/OFARS  Apply. 
'Copyright  1994  American  Dental  Association.  AH  rights  reserved. 
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CPTV 
HCPCS* 


J1965 

jigeo 

J1970 
J1980 
J1990 
J2000 
J2010 
J2060 
J2150 
02175 
J2180 
J2210 
J2240 
J22S0 
J2260 
J2270 
J227S 
J2300 
J2310 
J2320 
J2321 
J2322 
J2330 
J2350 
J2360 
J2370 
J2400 
J2405 
J2410 
J2430 
J2440 
J2460 
J2480 
J2510 
J2S12 
J2S15 
J2S40 
J2S45 
J2S50 
J2S60 
J2590 
J2597 
J2640 
02^0 
J2670 
J2675 
J2680 
J2690 
J2700 
J2710 
.J2720 
J2725 
J2730 
J2760 
J2765 
J2790 
J2800 
J2810 
J2820 
J2860 
J2910 
J2912 
J2920 
J2930 
J2950 
J2970 
J2995 
J2996 
J3000 
J3010 
J3030 
J3070 
J3080 
J310S 
J3120 


HOPD 

Status 

indicator 


Description 


Inj  levocamitine  per  1  gm 

(.evoiphanol  tartrate  inj „ 

Meihothmeprazine  injection  .... 

Hyoscyamlne  sulfate  inj 

Chlordiazepoxide  injection 

Lidocaine  injection  ~ 

Lincomycin  injection — 

Lorazepam  injection 

Mannitol  injection  

Mependine  hydrochi  /100  MG 
Meperidine/promethazine  Inj  ... 
Methylergonovin  maleate  inj  ... 

Metocurirte  iodide  Irijection 

Inj  midazolam  hydrochloride  ... 
Inj  milrinone  lactate  /  5  ML  .... 

Morphine  sulfate  injection 

Morphine  sulfate  Injection 

Inj  nalbuphine  hydrochloride  ... 
Inj  naloxone  hydrochloride 


Nandrolone  decanoate  50  MG  .. 

Nandrolone  decanoate  100  MG 

Nandrolone  decanoate  200  MG 

Thiothixene  injection  — 

Niacinamide/niacin  mjecbon 

Orphenadrine  injection — 

Phenylephrine  hci  injection 

Chloroprocaine  hci  it^ection  — 

Ondar»etron  hd  injection _.. 

Oxymorphone  hci  injection 


Pamidronate  disodium  /30  MG 

Papaverin  hci  injection „„__ 

Oxytetracycline  injection 

Hydrochlorides  of  opium  inj  ...„ 

Penicillin  g  procaine  Inj 

Inj  pentagastrin  per  2  ML 

Pentobarbital  sodium  inj  „. 

Penidllin  g  potassium  inj 


Pentamidine  isethionte/300mg .... 

Promethazine  hci  injection — 

Phertobartxtal  sodium  inj  

Oxytocin  injection — 

Inj  desmopressin  acetate — 

Prednisolone  sodium  ph  inj  

Prednisolone  acetate  inj  

Totazoline  hci  injection  

Inj  progesterone  per  50  MG  

Fluphenazine  decanoate  25  MG' 

Procainamide  hci  injection 

Oxacillin  sodium  injeciton  — 

Neostigmine  methylslfte  inj 

Inj  protamine  sulfate/10  MG  

Inj  protirelin  per  260  wcg  .._ 

Pralidoxime  chloride  inj 

Phentolaine  mesylate  inj 

Metoclopramide  hci  injection 

Rho  d  immune  globulin  inj 

Methocarbamol  injection — 

Inj  theophylline  per  40  MG  

Sargramostim  injection  — 

SeoibaftMtal  sodium  inj 

Aurothioglucose  injeciton  .... 

Sodium  chloride  injection 


Methylprednisolone  injection  „. 
Methylprednisolone  injection  .„ 

Promazine  hci  injeciton 

Methidllin  sodium  injection  

Inj  streptoidnase  /2S0000  lU  ... 

AHepiase  recombinant  inj 

Streptomycin  injection „ 

Ferrtanyl  citrate  injeciton 

Sumatriptan  succinate  /  6  MG 

Pentazocine  hd  injeciton 

Chlorprothixene  injection  

Tertxjtaline  sulfate  inj ,-. 

Testosterone  enanthate  ioj  ..... 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National         Minimum 
unadjusted      unadjusted 
coinsurance     coinsurance 


'CfTcodMand 
*CapyngMi9M 


only  are 
Danlil 


1907  Amaricwi  MadM  AatodMion.  Al  RigMs  Raaanwl.  Applic*te  FARSA)FARS  Apply. 
AlrigtAf 
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CPTV 
HCPCS* 

HOPO 

status 

indicator 

Description 

"■^^ 

Relative 
wBigni 

Propoaod 

paymerM 

rata 

Naltonal 
coinsurance 

Minimum 
unadjusted 
coinsurance 

J3130 

N 

Testosterone  enanthate  inj 





; 



J3140 

N 

Testosterone  suspension  irtj 

J3150 

N 

Testosteron  propionate  inj 

CNorpromazine  hcl  injecuioo 

' 

J3230 

N 

■  ■•■»••»«■»■ 

••••••••*••■»•■ 

■  •■■•»■■>»■»■ 

.•.«•■.«*•••**•••• 

•••■••••••■•■•••••>• 

J3240 

N 

Ttiyrotropin  injection „„ 

..,.».»....... 

.»....»...•.•. 

..»••..»...... 

■•••.••.••.M..M... 

J32S0 

N 

Tnmettxjbenzamide  hcl  inj 

•••■■■•>■•«»■>• 

.....•«...>•■■■.■■.. 

. ••««••■■»•••»•• 

J3260 

N 

Tobramycin  sulfate  injection 

-  •••••.•»■•.».. 

................ 

..H.*..«.H......H 

.»»•••....•».•.» 

J3265 

N 

Injection  forsemide  10  mg/tnl ; ." „_ 

.......•«...— 

......«..»».. 

......»•.«.... 

J3270 

N 

Imipramine  hcl  injection  „ 



>••••*»*•••■•■. 

.H.. ••..••.«>•.••• 

•M.*M.*.HM>«*.>. 

J3280 

N 

Thiethylperazine  male^e  inj ^ 

,.,,, 

................ 



•H..M.MM........ 

•••»•■•«•»■««•• 

J3301 

N 

Triamcinotone  acatonide  inj 

«.,...„ 

•••■•••■>>■■■•.■ 

..M.... 

J3302 

N 

Triamcinotone  diacalate  ini „  „...  ._ 

J3a03 
J3305 

N 

N 

Tfiamcmotone  hexacelonl  inj  . — 









•••••••••••••••• 

J3310 

N 

Perpt>anazine  injection 

•••....*•.••.... 

M..  ............... 

....•»»••.•••.»•■ 

J3320 

N 

Spectjnomycn  dWid  inj .. 

••....»..».... 

...«....».», 

......•.»  —  .» 

J3350 

N 

Urea  vijoctjon »..».»..»..»».»..«».».».•....•.«..»».«...»«•»•......»... 

•■•••«■•»•••••■ 

...»...»«».. 

..■■■••••>  ,„,„,„, 

J3360 

N 

Oiazepam  injection 

J33e4 

N 

Urokinase  5000  lU  injection 

•••■■•■•■•■»■••• 

•  .••..••»...... 

..H.MH..M....M. 

..H.  ==:  =sss- ?•  • 

J3366 

N 

Urokinase  2SO.00O  lU  inj .    

..M..H..M.M. 

...»......»». 

..»MMM»M.. 

.««.».....Y»».. 

J3370 

E 

Vancomycin  hd  injection  ..„     _ 

••>»•■••■»••>• 

, 

■  ■.•«»•.*>«•■ 

»«•««.««..              . 

J3390 

N 

Meihoxamne  wijectlon  ......««».»«..»•.....».,».»«»..•..»*...•..««•.•.«.»»»»««•»«.. 

....—»..—... 

.*•»•••.•«».• 

••.•.MM.HM..M*. 

•..........•..»••«• 

J3400 

N 

Trithjpromazine  hd  inj 

»*....»..»... 

......»»».... 

.*.«»».»..»».. 

J3410 

N 

Hydroxyzine  hd  hjadton „. 

•»»•••«»«.. 

■•«•»»••••••».■. 

»•••»»•  »•••••»• 

J3420 

N 

VBamin  b12  ir^action 

•  •«•■»«•»•.. 

•»••••«••••.•• 

.....,.«..«M. 

.•.••••»».••«•«. 

J3430 

N 

Vitamin  k  pftylonadtona  ini 

•  •«•.•»»»••. 

•■•••••.••.•.•.. 

»»«....••».. 

J34S0 

N 

»  a  —  —  fc. ^— A 1 ^  JAd^^A   111 

•••••*•••••«*•■ 

*.==.•••.••.••• 

.••.«.«••.*••.»»•• 

■  MH.  •• ■■■HI 

J3470 

N 

.•••».«..«... 

..»•■•■«.•«.. 



■  — >». 

J347S 

N 

Inj  magnesium  suMaie . 

>»»..«>»•.■■ 

••»■••»•.»•... 

.•M..M*.M».. 

................. 

•.  •  ••  ,„,,,„,„,„  • 

J3480 
J3480 
J3620 

N 
N 

E 

mj  potassium  chtoride 







_.. 

............... 

..•.«.......». 

..»....»..»»».. 

J3S30 

N 

E 

Nasrivaodneinhalatkin _.    ..... 

Metered  doee  inhaler  drug .    .... 



r- 

J3636 

J3570 

E 

Las(r«8  amygdaiin  vlt  B17 







J7030 

A 

Normal  saline  solutton  into ™ 

._„ 

J7040 

A 
A 

5%  dextroaa/normal  saline 







J7042 

J7060 

A 

Nornial  saSne  sokilton  into 

J70S1 

A 
A 
A 

Stertto  saima^ralar .; 

5%  dextrose/water  ..„.....,.......«.......„..„_ ...... „. ....„.„„...... 

D6winfusk)n  

""•""•—"• 

•••——•••"- 





J7060 

J7070 

J7100 

A 

Oextran  40  infusion 

... 

..._.....  ™... 

J7110 

A 
A 

Oextran  75  infusion  . ......_.._.„__„.„._„_..._„_._... .„ „.    „.„_._..„ 



J7120 

Ringeis  lactats  mtoion  . 



J7130 

A 

Hypertonic  saline  solution 

■••••■  ■•>■••»•• 

»...»...».. .. 

._.......-..__ 

J7190 

N 
N 
N 

Factor  vi« : 

Factor  VIII  (pordna)     

Factor  viii  recombinanl 

•••""—•"— 



•""™"™— — 

J7191 



J71« 

J7194 

N 

Factor  ix  comptox 

, 

„„ .„„. 

J7196 

N 

mnr  nemopnm  cm  factors ................. .„.........„...._............_...„.. 

•  ■••••••■»«••■> 

...HM......M. 

•...•...•...••.• 

..».«.•.•»...•••. 

J7197 

N 

AntHhrombln  i  mjedion 

•  ■••••».•«•..• 

.«....»....». 

•«•••»•..»••.»•. 

...M...HH..H.H. 

J7300 

E 

Intraul  copper  oontiaceptiwe 

....■*..»■.»■. 

•»••••••■•••••• 

•  •■••••••••••••.»■. 

.......»...»M.M. 

J7310 

N 

Gandcto**  tong  ad  implani .    

..».......^.. 

J7500 

N 

AzatNop  po  tab  SOmg  100s  ea     - 

•  •»•••••••»•• 





_..... 

J7501 

N 

A/auHoprwie  pararnarai » «.»»«....»..».,..•........„„.„.......,.............,.,.„.. 

•  •••••»»••••.• 

....M....M.». 

MH.M...MHH.H. 

•■.•■ ».«■..»■■.■■».» 

J750a 

N 

CyckMpotlne  parenteral 

,,„,„,, 

.M.H....H.H. 

...H.H...H... 

M.H...HHMMM.. 

■  ••■             >•>«•      »«•«• 

J7504 

N 

J7506 

N 

J7506 

N 
N 
N 

Prednisone  oral „„    „    

Tacroimus  oral  per  1  MG 

Tacrdimos  oral  per  5  MG 

•**—••••"•— 

•"•—••••••••• 

••""•"••••"■ 

J7507 

J7S08 

J7509 

N 

Methytpredniaoione  oral ...«.......»•..».•».......»...«»«.........»...»..«.»...•.«. 

•M    > 

J7510 

N 

Prednisolone  oral  per  5  mg «»........»..».......»•»»««...............•....,„..,.,... 

■*•>«■••*■•■•■•■ 

■  ■«*>•■»«•••••• 

.™           _    ._ 

J75M 

N 

Immunosuppressive  dnig  noc 

•■•••••••••••••a 

••••HH*  •••»•■ 

»..»........_. 

J7610 

A 

Acetylcysteine  10%  injectkm 

.      . 

.._..._..._. 

J7615 

A 

Acetylcysteine  20%  injedton  

J7820 

A 

A 

Alwleral  suNala  .coanutrt 



J782S 

Afeulard  suHata  J%  inj 

J7aZ7 

A 

™ 

•             •••• 

J76aO 

A 

J7640 

A 

. 



.„ 

J7846 

A 

■  HMsaaMM***  • 

•  •>«•■>■•■•■•» 

, 

. 

J7«60 

A 

lsoatharinahd.1%lnj 

•«*••  H*  ••••«• 

■  •••M    •>    •• 

............... 

™.._„....„„. 

.....„»..»._». 

J7061 

A 

laoathailne  hd  .12S%  inj  .............. .. _... ..„......„._„_..„„ 

>■•••••••.••»•• 

••H..M..M.M. 

............M.. 

'CPTeadwind 
*CannigMi9»4 


on^  vsoopyftQM  Ivv7 
OanliM  Ataodrilen.  M  rigMi 


AiMricM  IMtoil  AModatai.  M  rngf*  RMMved.  AppioMe  FARSDFARS  Apply. 
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CPTV 
HCPCS 2 


HOPD 

status 

indicator 


Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted  - 
coinsurance 


J7652 
J7653 
J7654 
J7655 
J7660 
J7665 
J7670 
J7672 
J7675 
J7699 
J7799 
J8499 
J8530 
J8560 
J8600 
J8610 
vl8999 
J9000 
J9015 
J9020 
J9031 
J9040 
J9045 
J9060 
J9060 
J9062 
J9065 
J9070 
J9080 
J9090 
J9091 
J9092 
J9093 
J9094 
J909o 
J9U96 
jg097 
J9100 
J9110 
J9120 
J9130 
J9140 
J9150 
J9165 
J9170 
J9181 
J9182 
J9185 
J9190 
J9200 
J9201 
J9202 
J9206 
J9208 
J9209 
J9211 
J9213 
J9214 
J9215 
J9216 
J9217 
J9218 
J9230 
J9245 
J92S0 
jg260 
J9265 
J9266 
J9268 
J9270 
J9280 
J9290 
J9291 
J9293 
J9320 


Isoetharine  hcl  .167%  inj  :.... 

Isoetharine  hcl  .2%/  inj  

Isoetharine  hcl  .25%  inj  „. 

Isoetharine  hd  1%  inj  

Isoproterenol  hcl  .5%  inj  

Isoproterenol  hcl  1%  inj  

Metaproterenol  sulfate  .4% 

Melaprotarenol  sulfate  .6% 

Metaproterenol  sulfate  5%  ........ 

Inhalation  solution  for  OME  

Non-inhalation  dnjg  for  DME  .... 
Oral  prescrip  drug  non  chemo  .. 
Cydophosphamide  oral  25  MG 

Etoposide  oral  50  MG 

Melphalan  oral  2  MG  

Methotrexate  oral  2.5  MG  ......... 

Oral  prescription  drug  chemo  ... 
Doxorubic  hcl  10  MG  vl  chemo 

AUesleukin/single  use  vial 

Asparaginase  Injection — 

Beg  live  intravesical  vac  

Bleomydn  sulfate  injectkxi  

Caiboplatin  injection  . 

Carmus  bischi  nitro  inj 

Cisplatin  10  MG  injecton 

Cisplatin  50  MG  ii^edton — 

Inj  dadribine  per  1  MG  

Cyclophosphamide  100  MG  inj . 
Cydophosphamide  200  MG  mj . 
Cydophosphamide  500  MG  inj . 
Cydophosphamide  1.0  gnn  inj  . 
Cydophoephamide  2.0  grni  inj  . 
Cydophosphamide  lyophilized .. 
Cydophosphamide  lyophUized .. 
Cyckiphosphamide  lyophilizsd .. 
Cyclophosphamide  lyophUized  .. 
Cydophosphamide  lyophilized .. 

Cytarabine  hd  100  MG  inj 

Cytarabine  hd  500  MG  inj „. 

Dactinomydn  adinomydn  d  ..... 

Dacart>azine  10  MG  ir^ _. 

Dacartiazine  200  MG  b>j 

Daunorubidn 

Oiethylstiljestrol  injection „ 

Ooceiaxel — 

Etoposide  10  MG  inj  ._ 

Etoposide  100  MG  inj 

Rudaratxne  phosphate  inj  

Fluorouradl  injection „ 

Fkwuridine  injection . 

Gemdtabine  HCt 

GosereNn  acetate  implant 

Irinotecan  injection 

Ifosfomide  irijection 

Mesne  injection ».._....»». 

klarut)icin  hd  injedton  . 

Interferon  aHa-2a  inj  ..„.._.„„.„. 
Interlenx)  aNa-2b  inj .«».».»...... 

Interferon  aNa-n3  irij _. 

Interleron  gamma  1-b  inj 

LeuproNde  acetate  suspnsion  ... 

Leuprolide  acetate  irtjeciton 

Mechtorethamirw  hd  inj 

In]  melphalan  hydrochi  SO  MG  .. 
Methotrexate  sodkjm  inj 

Methotrexate  sodium  irtj 

PacMaxe)  injection 

Pegaspargase/singI  doae  vial . 

Pentostatin  injedion 

Plicamydn  (mHhramydn)  inj  ... 

Mitomycin  5  MG  inj „„_ 

Mitomycin  20  MG  inj _. 

Mitomycin  40  MG  inj 

Mitoxantrone  hydrochi  /  5  MG 
Streptozodn  injection „ — 


061 
061 
062 
061 
062 
063 
063 
063 
063 
062 
063 
062 
061 
061 
061 
062 
062 
061 
061 
061 
062 
062 
061 
061 
061 
061 
061 
062 
061 
061 
061 
063 
063 
061 
063 
061 
063 
061 
063 
063 
062 
062 
061 
061 
063 
064 
061 
061 
064 
061 
061 
062 
061 
062 
063 
063 
064 
064 
064 
063 


1.04 
1.04 
1.69 
1.04 
1.69 
2.89 
2.89 
2.89 
2.89 
1.69 
2.89 
1.69 
1.04 
1.04 
1.04 
1.69 
1.69 
1.04 
1.04 
1.04 
1.69 
1.69 
1.04 
1.04 
1.04 
1.04 
1.04 
1.69 
1.04 
1.04 
1.04 
2.89 
2.89 
1.04 
2.89 
1.04 
2J9 
1.04 
2.89 
2.88 
1J9 
1.09 

^J04 

2.80 
4.17 
1.04 
^M 
4.17 
1.04 
1.04 
1.69 
1.04 
1.68 
2.89 
2.89 
4.17 
4.17 
4.17 
^89 


SS4.85 

$64.85 

$89.13 

$64.85 

$89.13 

$152.79 

$152.79 

$152.79 

$152.79 

$89.13 

$152.79 

$89.13 

$64.85 

$54.85 

$64.85 

$89.13 

$89.13 

$54.85 

$64.86 

$54.85 

$89.13 

$89.13 

$54.85 

$54.85 

$54.86 

$54.65 

$64.85 

$88.13 

$54.85 

$64.85 

$54.85 

$152.79 

$152.79 

$54.85 

$152.79 

$54.85 

$152.79 

$54.86 

$152.79 

$152.79 

$89.13 

$89.13 

$64.85 

$64.85 

$152.79 

$220.38 

S64.86 

$64.86 

$220.38 

$64.85 

$64  J6 

$88.13 

$64.86 

$89.13 

$152.79 

$152.79 

$220.38 

$220.38 

$220.38 

$152.79 


$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

S1 10.97 

$110.97 

$110.97 

$110.97 

$36.61 

$110.97 

$38.61 

$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

$36.61 

$110.97 

$110.97 

$36.61 

$110.97 

$36.61 

$110.97 

$36.61 

$110.97 

$110.97 

$36.61 

$36.61 

$36.61 

$36.61 

$110.97 

$140.12 

$36.61 

$36.61 

$140.12 

$36.61 

S36.61 

$36.61 

S36.61 

$36.61 

$110.97 

$1ia97 

$140.12 

$140.12 

$140.12 

$110.97 


$10.97 
$10.97 
$17.83 
$10.97 
$17.83 
$30.56 
$30.56 
$30.56 
$30.56 
$17.83 
$30.56 
$17.83 
$10.97 
$10.97 
$10.97 
$17.83 
$17.83 
$10.97 
$10.97 
$10.97 
$17.83 
$17.83 
$10.97 
$10.97 
$10.97 
$10.97 
$10.97 
$17.83 
$10.97 
$10.97 
$10.97 
$30.56 
$30.56 
$10.97 
$30.56 
$10.97 
$30.56 
$10.97 
$30.56 
$30.56 
$17.83 
$17.83 
$10.97 
$10.97 
S30.56 
$44.08 
$10.97 
$10.97 
S44.08 
$10.97 
$10.97 
$17.83 
$10.97 
$17.83 
$30.56 
$30.56 
$44.06 
$44.08 
$44.06 
$30.56 


'CPT 
>CapyrigMl9»4 


only  m  (Xpyilghl  1997  AiMitean  M«dical  AtsocMion.  Al  RIgMi  n«Mfv«t.  AppioU*  FARSnFARS  Ap^ 
0«MAstocMan.AlrigM(r  ' 
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Addendum  B 

.—PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  REUTED 

Information— Continued 

CPTV 
HCPCS* 

HOPD 

status 

indicator 

Description 

Prrxwsed 
APC 

Relative 
weight 

Proposed 

payment 

rate 

Natonal 
unadjusted 
coinsurance 

Minimum 
unadjusted 
coinsurance 

J9340 

X 

X 

X 

X 

X    = 

X 

X 

X 

X 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Thiotepa  injection „ 

Ofi3 
061 
061 
062 
063 
063 
061 
061 
061 

2.89 
1.04 
1.04 
1.69 
2.89 
2.89 
1.04 
1.04 
1.04 

$152.79 
$54.85 
$54.85 
$89.13 
$152.79 
$152.79 
$54.85 
$54.85 
$54.85 

$110.97 
$36.61 
$36.61 
$36.61 
$110.97 
$110.97 
$36.61 
$36.61 
$36.61 

$3056 

J9350 
J9360 
J9370 
J9375 
J9380 
J9390 

Topotecan  

Vinblastine  suHate  inj . 

Vincristine  sulfate  1  MG  inj . „™.. 

Vincristine  sulfate  2  MG  inj 

Vincristine  sulfate  5  MG  inj ^ 

Vinorelbine  tartrate^l  0  mg  

$10.97 
$10.97 
$17.83 
$30.56 
$30.56 
$10  97 

J9600 

Porfimer  sodium „.... 

$10  97 

J9999 

Cheniotherapy  drug „... 

$10  97 

K0001 

Standard  wheelchair 

Stnd  hemi  (low  seat)  wtilchr 

Lightweight  wheelchair „„„„........... 

K0002 

. 

K0003 



K0004 

High  strength  Itwt  whichr ., . 

Ultraltghtweight  wheelchair .... 

Heavy  duty  wheelchair 

Extra  heavy  duty  wheelchair 

Cstm  manual  wheelchair/base . . 

Other  manual  wheelchair/base 

Stnd  wt  frame  power  whichr _.. „. 

Stnd  wt  pwr  whichr  w  control . 

Ltwt  portW  power  whichr ; 

Custom  power  whichr  base . 

Other  power  whichr  base . 

Detach  non-adjus  right  armrst 

K0005 

K0006 



■■«*■■■••••••■•• 

K0007 

K0008 

K0009 

K0010 



K0011 



K0012 

.......«.»».. 



K0013 

....•■•.....A.. 

K0014 

K0015 

K0016 

Detach  adjust  arnirst  cmplete 

Detach  adjust  armrest  base 

Detach  adjust  armrst  upper . . . 





K0017 



K0018 

•■•«■■■■•••■■■•• 



K0019 

Arm  pad  each  „„..„.._....„... ......„..._„., ......_„. 

K0020 

Fixed  adjust  armresJ  pair 

K0021 

Anti-tipping  device  each ..__„....„„...„..„..„.„.........„._. ._„.„. 

'""""■""■""* 

K0022 
K0023 

Reinforced  back  upholstery 

Planr  back  insrt  foam  w/strp . 

PInr  back  insn  foam  w/hrdwr , 

Hook-on  headrest  extension . 



K0024 

. 

K0025 



•••••••••••••••a 



K0026 

Back  upholst  Igtwt  whichr _..„..„...„...„.... ».._.„...„..._....„.........„„.. 

K0027 
K0028 

Back  upholst  other  whtehr  

Fully  reclining  back  „ .._...„ „.„...„„„...„..„.....„. „„.. 



K0029 
K0030 
K0031 

Reinforced  seat  uphotetery .„;.< 

Solid  pInr  seat  sngi  dnsfoam . . 

Safety  belt/pelvic  strap „„_.„.....„„..„..„ „„........„..„ ^.........„. 

.~..„............. 

K0032 
K0033 

Seat  uphols  Igtwt  whfchr . 

Seat  upholstery  other  whtehr 



K0034 

Heel  kxjpeach . .. 

Heel  loop  with  anMe  strap -. 

Toe  kxjp  each „ ...„...„._..    „........„..„.._....„...„...... 



K0035 
K0036 

.. 

K0037 
K0038 

High  mount  flip-up  foolrest ;. 

Leg  strap  each __™... „..............„....._..„.„.....„.„„....„..„.. . 

H»*.**»*<*.>*..f. 

K0039 

Leg  strap  h  style  each .-. 

Adjustable  angle  footplate  , . „ 

Large  size  footplate  each  . . 

Standard  size  footptate  each . ^ „.. 

.__........„. 

" 

K0040 
K0041 

••"••"••""""•• 

, 

K0042 

K0043 
K0044 
K004S 

Ftrst  kjwer  extonskxi  tube  ...... .„. 

Ftrst  upper  hanger  bracket 

Footrest  complete  assembly 

Elevat  legrst  low  extension .... 



.„... 

K0046 

......,.».»... 

K0047 

Elevat  legrst  up  hangr  brack „......„ . ........_......_.....„..„..„„...„„. 

................... 

K0048 

Elevate  legrest  complete  ...._ .. 

••»•••••••••••••■•■ 

K0049 

Calf  pad  each „ „ „.. 

••••••»•••■>■•■>•■■ 

K0050 

Ratchet  assembly  . . 



•        •■•■ 

K0OS1 
K0052 

Cam  relese  assem  ftrst/lgrst . 

Swingaway  detach  footrest ^ .. 

Elevate  footrest  articulate 

Seat  wdth  10-12/15/17/20  wc 

Seat  dpth  15/17/18  Itwt  wc „ 

Seat  ht<17or<-21  Hwtwc  ! ... 

K0053 

K0054 

. 

K0055 

K0066 





K0057 
K0058 

Seat  wdth  19/20  hvy  dty  wc  

Seat  dpth  17/18  power  wc 



K0059 

Plastk;  coated  handrim  each  .; „ 

K0060 

Steel  handrim  each ;    .. 

^E£ 

***"*•"•'■*"'"  *••"• 

K0061 

Aluminum  handrim  each '. „ 

•  ••«>•«••*•••••»■ 

K0062 
K0063 

Handrim  8-10  vert/oWiq  proj  

Hndrm  12-16  vert/obliq  proj  



K0064 

Zero  pressure  tube  flat  free 

••••>••>•••••>»•••* 

K0065 

Spoke  protectors 

Solid  tire  any  size  each  _ 

.................. 

K0066 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  COOE  AND  RELATED 

INFORMATION— Continued 


CPTV 
HCPCSa 


<  CFT  codes  and  descriptions  onty  are  copyright  1997  American  Medical  Association.  AH  Rights  Reserved.  AppOcriits  FARS/DFARS  Appty. 

*  Copyright  1994  American  Dental  Association.  AH  rights  reserved. 


HOPD 

8ttft» 

indicator 


K0067 

A 

K0068 

A 

IC0069 

A 

K0070 

A 

K0071 

A 

K0072 

A 

K0073 

A 

IC0074 

A 

K007S 

A 

K0076 

A 

K0077 

A 

K0078 

A 

K0079 

A 

N0080 

A 

Kooei 

A 

K0062 

A 

K00B3 

A 

K0064 

A 

K0066 

A 

KOOW 

A 

K00e7 

A 

K0068 

A 

K00e9 

A 

K0080 

A 

K0091 

A 

KOO02 

A 

K0083 

A 

KOO04 

A 

N0096 

A 

K0096 

A 

K0097 

A 

Koooe 

A 

K00e9 

A 

K0100 

A 

l«0101 

A 

K0102 

A 

K0103 

A 

KD104 

A 

K0106 

A 

N0106 

A 

K0107 

A 

K0108 

A 

K0109 

A 

K0112 

A 

KO1 13 

A   . 

K0114 

A 

K011S 

A 

KO1 16 

A 

KO1 19 

N 

K0120 

N 

K0121 

N 

K0122 

N 

K0123 

N 

K0137 

A 

K0138 

A 

K0139 

A 

K0168 

A 

K0ie9 

A 

K0170 

A 

KD171 

A 

K0172 

A 

K0173 

A 

KOI  74 

A 

K0175 

A 

K0176 

A 

K0177 

A 

K0178 

A 

K0179 

A 

K0180 

A 

K0181 

A 

K0182 

A 

K0183 

A 

K0184 

A 

K0185 

A 

K0186 

A 

Deacriplion 


Preposed 
APC 


RelaUM 


Proposed 
payment 


Pneumatic  tire  any  size  each  „.. 

Pneumatic  tire  tube  each ~ 

Rear  whi  complete  solid  tire  — 

Raar  whI  compi  pneum  tire 

Freni  casb^compl  pneum  tire  .... 
Fmt  cstr  cmpi  sam-pneum  tir  .„. 

Caslar  pin  lock  aach  — — 

Pneumatk;  caater  tim  each 

Semi-pnaumattc  easier  tire 

Sold  caslar  tire  aach 

Ffoni  caater  assem  comphns  „. 

Pneumatic  caster  tire  tuba 

VMiaal  kxfc  aitiansfan  pair 

AnO-roMMck  dawica  pair 

Wheal  kxk  asasmbiy  ccmpleta 
22  n(  daap  cyd  add  iMtiery  — 

22  nf  gel  osl  ballsry  eaE:h 

Gip24daepcyclacklbaaiy  _ 

Gioup  24  gal  cal  banety 

U-1  toad  add  batianr  aach . — 

U-1  gel  osl  baosfy  each 

Ballry  chigr  acktfgel  oel 


National 
unat^stsd 
coinsurance 


Rear  tire  pownr  wheolchair  — 
Raar  tire  tuba  powwwNchr  — 

Raar  zero  praasure  tire  tuba  — 


Wheel  tire  tor  po«rar  base 

Wheal  ere  tuba  aach  base 

Wheal  assem  powr  baae  oompt 

Wheal  zero  presure  tire  tuba  — 

Diwa  bat  poiwr  whasfchair 

Ffonii 

Ampuleai 

One-arm  drive  anachmeni 

Crutoh  and  cane  holder  .... 

Trensier  boaid  <  25" 

CySndar  tank  carrtor 


frame 


Amfi  tiDugh  each  . 
Whaakshav  tray  .. 
Ottwraooasaoriee 
Customize  whfchr 
Tnmk  vest  supprt 
Tnifik  vast  supit  wto  inrtrm  — 
Whfchr  back  supit  inr  frame  ..». 
Back  module  orthotfc  system  ... 
BackA  seat  modul  oithol  sys ... 
Azathtoprine  oral  tab  50  MG .... 
AzaMoprina  prenid  100  MG .... 

Cyctoaporine  oral  2S  MG 

Cydosporine  prenbt  2S0  MG  ... 
Imun/antltymocyt  gkib  250  MG 

Skin  barrier  liquid  per  oz „.. 

Skin  beirier  paste  per  oz 

Skin  barrier  powRler  per  oz  — 

DiapoMble  nebuKzsr  sat 

Diapoeable  nebulizer  small  . — 
Non  diaposabto  nebulzer  sal  _ 
Filtered  nebulizer  set ^. 


Disposable  nebulizer  unM 

Disposable  nebulizer  prefUl 

Reservoir  boMe  vr  nebulizer  ...... 

Dtapoeabte  corrugated  tubing  .... 

Non  diapos  comigated  tubing  .... 

Water  coHec  dev  w  nebulizer  „... 
OiapoabI  filter  w  oomprsssor  — 
r4on-(fispo6  filler  wfeompress ..... 

Aerosd  mask  wtti  nebulizer  — 
Dome  &  mouthpiece  w/  nebufiz 

Water  distilied  w/  nebulizer 

Nasal  appNcation  with  cpap  — 

Nasal  pWows/seals  pair „. 

Headgear  with  cpap  device  — 
Chin  strap  with  cpap  device  — 


Minimum 
unadjusted 
coiraurance 


'CPTeodMand 
tCopyrigM  1904 


only  ■•  copyitgM  1997  Ameilcan 
Denial  AstoeWlon.  Al  rt|^  rManwd. 


MMlictf  AsMKMian.  Al  RIs**  RtMTMd.  AppaeaM*  FARS/DFARS  Apply. 
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Addendum  B.— Proposed  Hospital  Outpatient  Department  (HOPD)  Payment  Status  by  HCPCS  Code  and  Related 

Information — Continued 


CPTV 
HCPCS* 


HOPD 

status 

Indicator 


Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


K0187 

A 

KOI  88 

A 

K0189 

A 

KOI  90 

A 

K0191 

A 

K0192 

A 

KOI  93 

A 

KOI  94 

A 

K0195 

A 

K0268 

A 

K0269 

A 

K0270 

A 

K0277 

A 

K0278 

A 

K0279 

A 

K0280 

A 

K0281 

A 

K0283 

A 

K0284 

A 

K0400 

A 

K0401 

A 

K0407 

A 

K0408 

A 

K0409 

A 

K0410 

A 

K0411 

A 

K0412 

N 

K0415 

N 

K0416 

N 

K0417 

A 

K0418 

N 

K0419 

A 

K0420 

A 

K0421 

A 

K0422 

A 

K0423 

A 

K0424 

A 

K0425 

A 

K0426 

A 

K0427 

A 

K0428 

A 

K0429 

A 

K0430 

A 

K0431 

A 

K0432 

A 

K0433 

A 

K0434 

A 

K0435 

A 

K0436 

A 

K0437 

A 

K0438 

A 

K0439 

A 

K0440 

A 

K0441 

A 

K0442 

A 

K0443 

A 

K0444 

A 

K0445 

S 

K0446 

A 

K0447 

A 

K0448 

A 

K0449 

A 

K0450 

A 

K0451 

A 

K0452 

A 

K0453 

N 

K0455 

A 

K0501 

A 

K0503 

A 

K0504 

A 

K0505 

A 

K0506 

A 

K0507 

A 

K0508 

A 

K0509 

A 

Tut}ing  with  cpap  device 

Filter  disposable  with  cpap 

Filter  non-disposable  w/cpap  ... 
Disposable  canister  w/pump  .... 
Non-dispost)l  canister  w/pump . 
Tubing  used  w/  suction  pump  .. 
Ainway  pressure  dev/w  hmdier 

Assist  device  w/humidifier 

Elevating  whichair  leg  rests 

Humidifier  with  cpap  device 

Aerosol  compressor  cpap  dev  . 
Ultrasonic  generator  w  nebul ... 

Skin  bamer  sohd  4x4  equiv 

Skin  bamer  with  flange 

Skin  barrier  extended  wear 

Extension  drainage  tut>ing 

Lubricant  catheter  Insertion  

Saline  solution  dispenser 

External  infusion  pump  reuse  ... 
Skin  support  attachment  each  .. 

Diat)etic  deluxe  shoe  

Urinary  cath  skin  attachment  .... 

Urinary  cath  leg  strap  

Sterile  H20  irrigaton  solut 

Male  ext  cath  w/adh  coating 

Male  ext  cath  w/adh  strip 

Mycophenolate  mofetil  25o  mg  . 
RX  antiemetic  drg,  oral  NOS  .... 
Rx  antiemetic  drg.rectal  NOS  ... 
Mech  infus  pump  sht  trm  drug  .. 

Oral  cyctosporin  

Drainabte  pistic  pch  w  fcpit 

Drainable  mbber  pch  w  fcptt 

drainable  pistic  pch  w/o  fp „. 

Drainable  rubber  pch  w/o  fp 

Urinary  pistic  pouch  w  fcpIt 

Urinary  rubber  pouch  w  (cpll  .... 

Urinary  pistic  pouch  w/o  fp  

Urinary  hvy  piste  pch  w/o  fp  

Urinary  rubber  pouch  w/o  fp 

Ostomy  faceplt/silicone  ring 

Skin  bamer  sohd  ext  wear 

Skin  t>amer  w  flang  ex  wear 

Ck}sed  pouch  w  st  wear  bar , 

Drainable  pch  w  ex  «vear  bar 

Drainable  pch  w  st  wear  bar 

Drainable  pch  ex  wear  convex  .. 
Urinary  pouch  w  ex  wear  bar  .... 

Urinary  pouch  w  st  wear  bar 

Urine  pch  w  ex  wear  bar  conv  ... 

Ostomy  pouch  liq  deodorant 

Ostomy  pouch  solid  deodorant ., 

Nasal  prosthesis  

Midfacial  prosthesis 

Orbital  prosthesis 


Upper  facial  prosthesis 

Heml-lacial  prosthesis , 

Auricular  prosthesis  , 

Partial  facial  prosthesis , 

Nasal  septal  prosthesis 

Unspec  maxillofacial  prosth 

Repair  maxillofacial  prosth 

Liq  adhes  for  facial  prosth  

Adhesive  remover  wipes 

Wheelchair  bearings 

Amphotericin  B 

Pump  uninten^ipted  infusion 

Aerosol  compressor  for  svneb  ... 

Acetyteysteine  inh  soi  u  d 

Albuterol  inh  sol  con  _„„_ 

Altxjterol  inh  sol  u  d 

Atropine  inh  sol  con 

Atropine  inh  sol  u  d 

Bitolterol  mes  inh  sol  con  

BItolterol  mes  inh  sol  u  d 


031 


1.33 


$70.52 


$14.10 


S14.10 


•  CPT  codes  and  descriptions  only  are  copyright  1 997  American  Medical  Associalion.  Al  Rights  Reserved.  AppliciMe  FARS/OFARS  Apply. 
»  Copyright  1994  American  Dental  Association.  AH  rights  reserved. 
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ADDENDUM  B.— PROPOSED  HOSPITAL  OUTPATIENT  DEPARTMENT  (HOPD)  PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED 

INFORMATION— Continued 


CPTV 
HCPCS2 


HOPD 

Status 

Indicator 


Descriptkxi 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


relational 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurarK:e 


K0511 
K0512 
K0513 
K0514 
K0515 
K0516 
K0518 
K0519 
K0520 
K0521 
K0522 
K0523 
K0524 
K0525 
K0526 
K0527 
K0528 
K0529 
K0530 
L0100 
L0110 
L0120 
L0130 
L0140 
L01S0 
L0160 
L0170 
L0172 
L0174 
L0180 
L0190 
L0200 
L0210 
L0220 
L0300 
L0310 
L0315 
L0317 
L0320 
L0330 
L0340 
L0350 
L0360 
L0370 
U)380 
L0390 
L0400 
L0410 
L0420 
L0430 
L0440 
L0500 
L0510 
L0515 
L0520 
L0530 
L0540 
L0550 
L0560 
L0565 
L0600 
L0610 
L0620 
L0700 
L0710 
L0810 
L0820 
L0830 
L0860 
L0900 
L0910 
L0920 
L0930 
L0940 
L0950 


Cromolyn  sodium  inh  sol  u  d 

Dexamethasone  inh  sol  con  

Dexamethasone  inh  sol  u  d 

Domase  alpha  inh  sol  u  d  

Glycopyrrolate  Inh  sol  con  „„„..„ 

Glycopyrrolate  inh  sol  u  d 

Ipratropium  brom  inh  sol  u  d  

Isoetharine  HCl  inh  sol  con  

Isoetharine  HCl  inh  sol  u  d 

IsoproterenolHCI  inh  sol  con  

IsoproterenolHCI  inh  sol  u  d 

Metaproterenol  inh  sol  con 

Metaproterenol  inh  sol  u  d 

Terbutallne  S04  inh  sol  con 

Tertxjtaline  S04  Inh  sol  u  d  ....... 

Triamcinolone  inh  sol  con 

Triamcinolone  inh  sol  u  d  

Sterile  H20  or  nss  w  Iv  neb  „ 

Nebulizer  not  used  w  oxygen 

Cerv  craniosten  helmet  mold 

Cerv  craniostenosis  hel  noo- 

Cerv  flexible  non-adjustable  

Flex  thermoplastic  collar  mo 

Cervical  semi-rigid  adjustab 

Cerv  semi-rig  ac^  molded  chn 

Cerv  semi-rig  wire  occ/mand 

Cervical  collar  molded  to  pt - 

Cerv  col  thermplas  foam  2  pi  — 

Cerv  col  foam  2  piece  w  thor  

Cer  post  col  occ/man  sup  a<^  ..... 

Cerv  collar  supp  adj  cerv  ba ~ 

Cerv  col  supp  adj  bar  &  thor  . — 

ThoracK  rib  belt  

Thor  rib  belt  custom  labr»c«i 

TLSO  flex  surgical  support - 

TIso  flexible  custom  labrica - 

TIso  flex  elas  rigid  post  pa 

TIso  flex  hypext  elas  post  p _ 

TIso  a-^>  contri  w  apron  fmt 

TIso  ant-pos-lateral  control 

TIso  a-p-l-rotary  with  apron „ 

TIso  flex  compress  jacket  cu  

TIso  flex  compress  jacket  mo 

TIso  a-p-l-rotary  hyperexten 

TIso  a-p-l-rot  w/  pos  extens ~ 

TIso  a-JH  control  moWed „ 

TIso  a-p-l  w  Interlace  mater „ 

TIso  a-p-l  two  piece  constr 

TIso  a-p-l  2  piece  w  interia 

TIso  a-p-l  w  interface  custm  

TIso  a-p-l  overlap  fmt  oust „„ 

Lso  flex  surgical  support 

Lso  flexible  custom  fabricat 

Lso  flex  elas  w/  rig  post  pa - 

Lso  a-p-l  contn>l  with  apron 

Lso  ant-pos  control  w  apron 

Lso  lumbar  flexkxi  a-p-l  

Lso  a-p-l  control  mtil6eti  .... 

Lso  a-p-l  w  interlace 

Lso  a-p-l  control  custom  

Sacroiliac  flex  surg  support  ; 

Sacroiliac  flexible  custm  fa 

Sacroiliac  semi-rig  w  apron  

Cttso  a-p-l  control  nrK>lded 

Ctlso  a-p-l  control  w/  inter 

Hak}  cervical  into  jckt  vest 


<CPT codes  and 
>CapyrigM1994 


Hak>  cervical  into  body  jack 

Hak)  cerv  into  milwaukee  typ 

Magnetic  resonanc  image  comp 

Torso/ptosis  support  

Torso  &  ptosis  supp  custm  fa  .....,~ 

Torso/p«^uk)us  abd  support 

Pendukxjs  abdon>en  supp  custm 

Torso/postsurgical  support 

Post  surg  support  custom  fab , 


only  are  ccpyrigM  1997  Americsi  Medical  Associtfion.  Al  Rights  Reserved.  Applicable  FARSA)FARS  Apply. 
Dental  Aaaocialkin.  Al  rights  reserved. 
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CPTV 
HCPCS2 


HOPO 

Status 

indicator 


Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

tats 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


L0960 
L0970 
L0972 
L0974 
L0976 
L0978 
L0980 
L0982 
L0984 
L0999 
UOOO 
L1010 

Lioeo 

L102S 
L1030 
L1040 
L1060 
L1060 
L1070 
U080 
LI  065 
L1090 
L1 100 
L1 110 
L1 120 
L1200 
L1210 
L1220 
L1230 
LI  240 
LI  250 
L1260 
LI  270 
L1280 
LI  290 
L1300 
LI  310 
L1499 
L1500 
LI  510 
L1520 
L1600 
L1610 
L1620 
L1630 
L1640 
L1660 
L1660 
L1680 
LI  685 
L1686 
LI  700 
LI  710 
LI  720 
LI  730 
LI  750 
LI  756 
LI  800 
LI  810 
LI  81 5 
LI  820 
LI  825 
LI  830 
LI  832 
L1834 
LI  840 
L1843 
LI  844 
LI  845 
LI  846 
LI  860 
LI  865 
LI  858 
L1860 
LI  870 


Post  surgical  support  pads  .. 

TIso  corset  front 

Lso  corset  front 

TIso  full  corset 

Lso  full  corset _ 

AxHiary  crutch  extension 

Peroneal  straps  pair ~ 

Stocking  supp  grips  set  o(  f . 
Protective  body  sock  each  ... 
Add  to  spinal  orthosis  NOS  . 
Ctlso  milwaulce  initial  model 

Cdso  aidla  siing 

Kyphosis  pad  _....._. 

Kyphosis  pad  floating  _..._.». 

Lumbar  bolster  pad 

Lumbar  or  lumbar  rt)  pad  .... 

Stemai  pad ..._....„.._..... 

Thocacic  pad 


Trapezius  sing ...._ 

Outrigger ~ 

Outrigger  bl  w/  vwt  exiens .. 

Lumbar  sing  „ 

Ring  flange  plasticAealhar  ._ 
Ring  flange  plaa/taeiher  mol . 

Covert  for  upright  each 

Fumsh  mitiai  orthoait  only  ... 


Anterior  thoracic  extension  ..„. 
MIKmukae  type  superaiructur , 
Lumbar  derotatton  pad  ».»...». 
Anterior  asis  pad  . 


Anterior  thoracic.  titntUion ..._. 

Abdomnal  pad _. 

Rt>  guiset  (elastic)  each  ......... 

Lateral  iiochaiMrfc  pad »_. 

Body  jacket  mold  to  patient 

Post-operative  body  jacket  . — 

Spinal  orthoais  NOS  

Thkao  mobiily  frame  ............. 

Thkao  standing  franw 

Thkao  swivel  waker 

Abduct  hip  flex  trejka  w  cvr 

Abduct  hip  flex  tr^  cow 

Abduct  hip  flax  pavfk  heme  .... 
Abduct  control  hip  semi-flex  „. 
Pelv  band/spread  bar  thigh  c ... 
HO  abduction  hip  adjustable  ... 

HO  abduction  static  plastic . 

Pelvic  &  l)ip  control  thigh  c  .._.. 
Post-op  hip  abduct  custom  la  .. 

HO  poat-«p  hip  abduction 

Lag  peithes  orth  toronto  typ  _.. 
Legg  perthes  oilh  newinglon  ... 
Legg  perthes  orthosis  tritat  — .. 
Legg  pennes  orm  sconisn  r ..... 

Legg  pertftes  sing _ 

Legg  perthes  patten  bottom  t  _ 
Knee  orthoaes  elas  w  stays  — 

Ko  elastic  with  joints - 

Elastic  with  cor«dy1ar  pads 

Ko  elas  */  condyle  pads  &  jo  .. 

Ko  elastic  knee  cap 

Ko  immobiizer  canvas  kxigil ... 
KO  adj  jnt  pos  rigid  support ..... 
Ko  w/0  joint  rigid  molded  to  ..... 
Ko  derot  ant  cruciate  custom  „. 
KO  single  upright  custom  fit  ._. 

Ko  w/adj  jl  rot  cntrl  molded 

Ko  W  adj  flex/ext  rolat  cus 

Ko  w  adj  flex/ext  retat  mold 

Ko  Swedish  type _.. 

Ko  pias  doub  upright  jnt  mol  „.. 
Ko  polycentric  prteumaUc  pad  . 
Ko  supracondylar  socket  mold 
Ko  doub  upright  lacers  molde .. 


<  CPT  (»des  and  deacriptkxB  only  «•  capyrlgM  1997  Amailcw  M«dk:al  AssodiMan.  Al  RigMi  RMar^ 
'CopyrigM  1904  Anwrican  Oantai  AMOcMlon.  Al  fighb  iMMvad. 
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CPTV 
HCPCS 2 

HOPD 

Status 

Indicator 

L1880 

A 

L188S 

A 

L1900 

A 

LI  902 

A 

L1904 

A 

L1906 

A 

LI  910 

A 

L1920 

A 

L1930 

A 

LI  940 

A 

LI  945 

A 

L1950 

A 

L1960 

A 

L1970 

A 

L1980 

A 

L1990 

A 

L2000 

A 

L2010 

A 

L2020 

A 

L2030 

A 

L2035 

A 

L2036 

A 

L2037 

A 

L2038 

A 

L2039 

A 

L2040 

A 

L2050 

A 

L2060 

A 

L2070 

A 

L2080 

A 

L?D90 

A 

L2102 

A 

L2104 

A 

L2106 

A 

L2108 

A 

12112 

A 

L2114 

A 

L2116 

A 

L2122 

A 

L2124 

A 

L2126 

A 

L2128 

A 

L2132 

A 

L2134 

A 

L2136 

A 

L2180 

A 

L2182 

A 

L2184 

A 

L2186 

A 

L2188 

A 

L2190 

A 

L2192 

A 

L2200 

A 

L2210 

A 

i???n 

A 

12230 

A 

L2240 

A 

L2250 

A 

L2260 

A 

L2265 

A 

12270 

A 

L2275 

A 

L2280 

A 

L2300 

A 

L2310 

A 

L2320 

A 

L2330 

A 

L2335 

A 

L2340 

A 

L2350 

A 

L2360 

A 

L2370 

A 

L2375 

A 

L2380 

A 

L2385 

A 

Description 


Proposed 
APC 


(tolative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Ko  doub  upright  cuffs/lacers  .... 

Knee  upright  w/reslstance  

Afo  spmg  wir  drsfix  calf  txl 

Afo  ankte  gauntlet 

Afo  molded  ankle  gauntlet 

Afo  multiligaunentus  anide  su  ... 
Afo  sing  t>ar  clasp  attach  sh  .... 

Afo  sing  upright  w/  adjust  s  

Afo  plastic  

Afo  molded  to  patient  plasti 

Afo  molded  plas  rig  ant  tib 

Afo  spiral  molded  to  pt  plas 

Afo  pos  solid  ank  plastic  mo .... 
Afo  plastic  molded  w/ankle  j  .... 

Afo  sing  solid  stirrup  calf  

Afo  doub  solid  stin-up  calf 

Kafo  sing  fre  stirr  thi/calf 

Kafo  sng  solid  stirrup  w/o  j 

Kafo  dbl  solid  stirrup  band/ 

Kafo  dbl  solid  stirrup  w/o  j 

KAFO  plastic  pediatric  size 

Kafo  plas  doub  free  knee  mol  . 
Kafo  plas  sing  free  knee  mol  ... 

Kafo  w/o  joint  multi-axis  an 

KAFO,  pistic,  medlat  rotat  con  . 

Hkafo  torsion  bil  rot  straps 

Hkafo  torsion  cable  hip  pelv  .... 

Hkafo  torsion  ball  bearing  j 

Hkafo  torsion  unilat  rot  str  

Hkafo  unilat  torsk>n  cabUe 

Hkafo  unilat  torsion  ball  br 

Afo  tibial  fx  cast  pistr  mol  

Afo  tIb  fx  cast  synthetic  mo 

Afo  tIb  fx  cast  piaster  mold 

Afo  tib  fx  cast  molded  to  p( 

Afo  tibial  fracture  soft 

Afo  tib  fx  semi-rigid 

Afo  tibial  fracture  rigid 

Kafo  fem  fx  cast  plaster  mot .... 
Kafo  fem  fx  cast  synthet  mol  ... 
Kafo  fem  fx  cast  thermoplas  .... 
Kafo  fem  fx  cast  nrtolded  to  p  .. 

Kafo  femoral  fx  cast  soft 

Kafo  fem  fx  cast  semirigid 

Kafo  femoral  fx  cast  rigid 

Plas  shoe  insert  w  ank  joint 

Drop  kx*  knee 

Limited  rrwtlon  knee  joint 

Adj  motk)o  knee  jnt  lerman  t .... 

Quadrilateral  brim  u 

Waist  belt 

Pelvic  band  &  belt  thigh  fla 

Limited  ankle  motion  ea  jnt . 

Dorsifiexion  assist  each  joi 

Dorsi  &  plantar  flex  ass/res  

Spilt  flat  caliper  stln-  &  p  „. 

Round  caliper  arx)  plate  atta  ... 

Foot  plate  mokjed  stirrup  at 

Reinfon:8d  solid  stirrup 

Long  tongue  stirrup 

Varus/valgus  strap  padded/N  ... 
Plastic  mod  k>w  ext  pad/line  .... 

MoMed  inner  boot 

/Vt)ductk)n  bar  jointed  adjust  .... 

Abduction  bar-straight 

NorvmoWed  lacer „ 

Lacer  moMed  to  patient  mode  , 

Anterior  swing  t>and 

Pre-tlbial  shell  moMed  to  p  ....... 

Prosthetic  type  socket  molde  ... 

Extended  steel  shank  

Patten  bottom „ „ 

Torsion  ank  &  half  solid  sti 

Torsion  straight  knee  joint  

Straight  knee  joint  heavy  du  .... 


■  CPT  codes  and  deacripttons  only  are  copyrigM  1997  American  Medical  Associalion.  Al  Rights  Reserved.  AppicaMa  FARSDFARS  Apply. 
'Copyright  1994  AmericM  Dental  Assodaaon.  Al  rigM*  r 
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CPTV 
HCPCS 2 


L2390 

A 

L2395 

A 

L2397 

A 

L2405 

A 

L2415 

A 

L2425 

A 

L2430 

A 

L2435 

A 

L2492 

A 

L2S00 

A 

L2510 

A 

L2520 

A 

L2525 

A 

L2S26 

A 

L2S30 

A 

L2540 

A 

L2550 

A 

L2570 

A 

L2580 

A 

L2600 

A 

L2610 

A 

L2620 

A 

L2622 

A 

L2624 

A 

L2627 

A 

L2628 

A 

L2630 

A 

L2640 

A 

L2650 

A 

L2660 

A 

L2870 

A 

L2680 

A 

L2750 

A 

L2755 

A 

t2760 

A 

L2770 

A 

-  L2780 

A 

12786 

A 

L2795 

A 

L2800 

A 

L2810 

A 

L2820 

A 

L2830 

A 

12840 

A 

L2860 

A 

L2860 

A 

L2999 

A 

L3000 

A 

L3001 

A 

L3002 

A 

L3003 

A 

L3010 

A 

L3020 

A 

L3030 

A 

L3040 

A 

L30S0 

A 

L3060 

A 

L3070 

A 

L3080 

A 

L3090 

A 

L3100 

A 

t3140 

A 

L3150 

A 

L3160 

A 

L3170 

A 

L3201 

A 

L3202 

A 

L3203 

A 

L3204 

A 

L3206 

A 

L3207 

A 

L3208 

A 

L3209 

A 

L3211 

A 

L3212 

A 

'CPTcodwand 

'Copyn 

lgM1994 

HOPD 

status 

indicator 


Description 


Offset  knee  joint  each 

Offset  knee  joint  heavy  duty 

Suspension  sleeve  lower  ext 

Knee  joint  drop  lock  ea  jnt 

-Knee  joint  cam  lock  each  joi 

Knee  disc/dial  kx^adj  flex  

Knee  jnt  ratctiet  lock  ea  jnt 

Knee  joint  polycentric  joint 

Knee  lift  loop  drop  kx:k  rin 

Thi/glut/ischia  wgt  bearing  

Th/wght  bear  quad-lat  brim  m  ... 

Th/wght  bear  quad-lat  brim  c 

Th/wght  bear  nar  m-i  brim  mo  ... 
Th/wght  bear  nar  m^  brim  cu  .... 
Thigh/wght  bear  lacer  non-mo  ... 
Thjgh/wght  bear  lacer  moWed  ... 

Thigh/wght  bear  high  roll  cu  

Hip  clevis  type  2  posit  jnt 

Pelvic  control  pefvic  sling 

Hip  clevis/thrust  bearing  fr , 

Hip  clevis/thrust  bearing  lo 

Pelvic  control  hip  heavy  dut 

Hip  joint  adjustable  flexnn 

Hip  adj  flex  ext  abduct  cont 

Plastk;  mok)  recipro  hip  &  c 

Metal  frame  recipro  hip  &  ca  .... 

Pelve  control  band  &  belt  u 

Pelvc  control  band  &  belt  b 

Pelv  &  thor  control  gluteal  

Thoracic  control  thoracc  t>a  

Thorac  cont  paraspinal  uprig  .... 

Thorac  cont  lat  support  upri 

Plating  chrome/nickel  pr  bar  ..... 

Cartxyi  graphite  laminatkxi 

Extension  per  extenskjn  per 

Low  ext  orthosis  per  bar/jnt 

Non<orrosive  finish  „.. 

Drop  lock  retainer  each  

Knee  control  full  kneecap 

Knee  cap  medial  or  lateral  p  .... 

Knee  control  condylar  pad 

Soft  interlace  bek}w  knee  se  .... 

Soft  interface  above  knee  se 

Tibial  length  sock  fx  or  equ  

FerTK)ral  Igth  sock  fx  or  equa 

Torskxi  mechanism  knee^anMe 
Lower  extremity  orthosis  NOS  .. 

Ft  insert  ucb  berkeley  shell 

Foot  insert  remov  nrrakled  spe  .. 

Foot  insert  plastazote  or  eq 

Foot  insert  silicone  gel  eac 

Foot  kKigitudinal  arch  suppo  .... 
Foot  k>ngilud/metatarsal  sup  .... 
Foot  arch  support  remov  prem  . 

Ft  arch  suprt  premokj  k>ngit 

Foot  arch  supp  prenxM  melat  . 
Foot  arch  supp  kxigitud/nnela  ... 

Arch  suprt  att  to  sho  k>ngit  

Arch  supp  att  to  shoe  metata  ... 
Arch  supp  att  to  shoe  long/m  ... 
Hailus-valgus  nght  dynamc  s  ... 
Abduction  rotatkxi  bar  shoe  ...... 

Abduct  rotation  bar  w/o  shoe .... 

Shoe  styled  positioning  dev  . 

Foot  ptoatic  heel  stabilizer 

Oxford  w  supinat/pronat  Inf 

Oxford  w/ supinat/pronator  c  .... 
Oxford  w/  supinator/pronator  .... 

Hightop  w/  supp/pronator  inf 

Hightop  w/  supp/|9ronator  chi .... 
Hightop  w/  supp/pronator  jun  .... 

Surgical  boot  each  Infant «.. 

Surgical  boot  each  child 

Surgical  boot  each  junior 

Benesch  boot  pair  infant 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


Natnnal 
unadjusted 
coinsurartce 


Minimum 
unadjusted 
coinsurance 


only  we  copyright  1997  Ain«fte«i  Medical  Assodalion.  Al  Rights  Retwvad.  AppUcAle  FARS/DFARS  A|iply. 
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CPTV 
HCPCS* 

HOPD 

status 

indicator 

Descripuon 

Proposed 
APC 

ReiaHve 
weight 

Proposed 

payment 

rate 

National 
unadjusted 
coinsurance 

Minimum 
unadjusted 
coinsurance 

L3213 

A 

A 

Benesch  boot  pair  child 

Benesch  boot  pair  junior 



L3214 

L3215 

A 

Orthopedic  flwear  ladies  oxf     .. 

Wt»....»»i».»..i 

L3216 

A 

Orthoped  ladies  shoes  dpth  1 

.— 

L3217 

A 

Ladies  shoes  higtitop  depth  i .    ._    

». 

L3218 

A 

Ladies  surgical  txxst  each „ „.         „    >.. 

L3219 

A 

A 

Ortttopedk;  ittens  shoes  oxford „.. 





. 

L3221 

OrttKJpedic  mens  shoos  dpth  i „..    .. 

13222 

A 

Mens  shoes  hightop  depth  inl  .....».«»....».....»».«.»»»..»&.•„«..»«......,„.„,.„.. 

L3223 

A 

A 

Mens  surgical  boot  each 

Woman's  shoe  oxford  brace 





L3224 

L322S 

A 

Man's  shoe  Oxford  brace 

L3230 

A 

Custom  shoes  depth  inlay „.  „     . 

L32S0 

A 

Custom  moU  shoe  remov  prost  -. 

L3251 

A 

Shoe  molded  to  pt  silicone  s  „ ^    „ 

■«■««»«■»■»«■>»> 

•»•• 

L32S2 

A 

Shoe  molded  plastazote  cusi  — _.._.__.».»....-...»«.»....__._.„.„.._.....„ 

..U.B.HHHH. 

•■•  ■•••  ■■    •  • 

L32S3 

A 

Shoe  moktod  plastazoie  cual _ 

L3254 

A 

Orth  foot  non-stndard  stze^M  „._„.... — _.„_._...._..„......„„„„..___..„,_„. 

L32S6 

A 

Orth  loot  rK>n-siandafd  siza^ ._ .„..„„.„...._„._„.....„.„. „ 



L32S7 

A 

Oith  foot  add  chwgs  spM  s 

L3260 

A 

Ambolaiory  surgical  boot  eac 

L3266 

A 

A 

Pt*$t^i3iie  ssndai  eac^ 



L3300 

Sho  m  taper  to  mataiarsal  

■ 

L3310 

A 

Shoe  m  Slav  haeVaole  neo 

L3320 

A 
A 

A 

Shoe  W  Slav  haeVsola  cor ._.. 

LUIS  nhwaWnn  metal  extana  







L3330 

L3332 

Shoe  Nfls  tapered  lo  ona-ha _     

L3334 

A 

A 







L3340 

Shoe  wadgs  sach ..    

L3360 

A 

Shoe  heel  wadga _ «___.„„....._„...„ „.__.. 

» 



L3360 

A 

L3370 

A 

Shoe  sola  wadya  between  aole 

. 



L3380 

A 

L3390 

A 

Shoe  oultlara  wadge . 

L3400 

A 

Shoe  metatarsal  Imt  wadge  ro  ..»..„.._......__._._._._„„.„__._„.„..„.... 

L3410 

A 

Shoe  maiaiaiaal  bar  between 

L3420 

A 

Ful  sota/haal  wadga  btwaan .„.    „    .    . 

L3430 

A 

Sho  haal  count  plasttaMor ..    .    .      .. 



. 

L3440 

A 

neei  namar  ranorcao  .„ _..«.._.„_„..„..„..... „ _„...„...„.„ 

13460 

A 

Shoe  haal  sach  cushion  type  ...„..._._..»_.._.__..„.._„_„._._.„_.„ . 

•  **■■•               *■ 

L3465 

A 
A 

Shrm  hafil  now  '"*■"'  aanrte 







L3460 

Shoe  heal  new  ntibai  siandv  ..„.     » :    

L3465 

A 

anoa  naei  momas  win  waoga  ....._. ___»»....„._....„ „„„„ 





L3470 

A 

Shoe  haal  thomas  amend  to  b  .-...-..-..„—_-...—...„.„ 

L3480 

A 

Shoe  haal  pad  &  depress  lor. „            

, 

,  , 

L3485 

A 

Shoe  hasi  pad  ramowabia  for  — , „_..._.........„.._. __..„_„.. 

L3SO0 

A 
A 
A 
A 

Shoe  misc  add  insols  laatfiar .._ „.„_„„.„.„ „....„„.._„..„„„„.. 

._«____. 

._«_—_«. 

; 

L3510 

*■ 

L3620 

Shoe  insola  fet  ever  W  Isa  .    



L3630 

Shoe  misc  addUons  sola  hal    

L3640 

A 

Shoe  misc  addKons  sola  lul _.    

. 

L3560 

A 

Shoe  mlBC  Mtd  to*  t«>  slanda 

L3660 

A 

Shoe  misc  add  toe  tap  horses ». 

L3670 

A 

Shoe  special  extension  to  in .       .    

L3680 

A 

Shoe  convert  instep  velcro  c  _         _  ._.          

L3690 

A 

Shoe  convert  firm  lo  soil  en ._„._.„....._.„..____.„.._.„._„„„„..„... 

L3605 

A 

Shoe  misc  adcttions  march  be  ...»_..».„...»...»..».__»....»....-„„..___..„. 



L3600 

A 

Trans  shoe  caNp  plais  exist .._... . ._..„.._..    .     _                 „_.. 

L3610 

A 

Trans  shoe  caNper  plale  new . 

L3620 

A 

Trans  shoe  solid  stimjp  exi  

13830 

A 

Trans  shoe  soUd  stimp  new .    _    _. 

t3640 

A 



13048 

A 

Unlist  pTM  orth  shoe  modW .         

L39S0 

A 

ShiderUg  8  abduct  restrain  ..    

L3880 

A 

AMuct  restrainar  canvas  &  web —                       „_    ..          ._      ... 

J.... 

L3870 

A 

AcromioteHvicular  canvas  &  wa ..             ..    

L3700 

A 
A 

Efcow  orthoses  elas  w  stays 

Elmw  alasHc  wWi  meitf  Joi       



13710 

L3720 

A 

Forearm/Mm  cuRs  free  motto  ».»»...._.....»...„..».«..»_..„_._«__..».. 

L3730 

A 
A 

ForeamWftnn  ctrffs  axt/ltox  a  ...».......»»»..»...»........».«...».,».,...«.„„».«....»„. 

CuHs  aif  lock  W  active  con „ 





L3740 

L3800 

A 

WMo  short  opponen  rw  adach  .._.„ „..„..„„..„„___.„...„. .„. 

. 



L3805 

A 

Mtt><o  long  opponerts  no  adach 

13810 

A 

Whto  thumb  abducbon  bar  »_».._ — _...«...„„„„„.„.„....._._„».„„..„„„.. 

L381S 

A 

Whio  second  m4>.  abducUon  a _ 

'CfTeaewand 
*Cap||rigM  tSMAmariewi 


FARSOFARS/^vtr. 
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cptv 

HCPCS 2 


L3820 
L3825 
L3830 
L3835 
L3840 
L3845 
L3850 
L3855 
L3860 
L3890 
L3900 
L3901 
L3902 
L3904 
L3906 
L3907 
L3908 
L3910 
L3912 
L3914 
L3916 
L3918 
L3920 
L3922 
L3924 
L3926 
L3928 
L3930 
L3932 
L3934 
L3936 
L3938 
L3940 
13942 
L3944 
L3946 
L3948 
L3950 
L3952 
L3954 
L3956 
L3960 
L3962 
L3963 
L3964 
L3965 
L3966 
L3968 
L3969 
L3970 
L3972 
L3974 
L3980 
L3982 
L3984 
L3985 
L3986 
L3995 
L3999 
L4000 
L4010 
L4020 
L4030 
L4040 
L4045 
L4050 
L4055 
L4060 
L4070 
L4080 
L4090 
L4100 
L4110 
U130 
L420S 


HOPD 

status 

indicator 


Description 


Whfo  ip  ext  asst  w/  mp  ext  s 

Wtifo  m.p.  extension  stop 

Wtifo  ni.p.  extension  assist 

Whfo  ntp.  spring  extension  a 

Wtifo  spring  swivel  tfiumb 

Wtifo  thumb  ip  ext  ass  w/  mp 

Action  wrist  w/  dorsiflex  as 

Whfo  adj  m.p.  flexion  contro 

Whfo  adj  m.p.  flex  Ctrl  &  i  

Torsion  mechanism  wrist/elbo 

Hinge  exiension/flex  wrist/f 

Hinge  ext/flex  wrist  finger  

Whfo  ext  power  compress  gas  .... 

Whfo  electric  custom  fitted  

Wrist  gauntlet  molded  to  pt 

Whfo  wrst  gauntit  thmb  spica 

Wrist  cock-up  non-molded 

Whfo  swanson  design „. 

Flex  glove  w/elastic  finger  

WHO  wrist  extension  cock-up  

Whfo  wrist  extens  w/  outrigg  

HFO  knuckle  bender 

Knuckle  bender  with  outrigge 

Knuckle  bend  2  sag  to  flex  j 

Oppenheimer  ;.... 

Thomas  suspension 

Finger  extenskyi  w/.  dodk  sp 

Finger  extension  with  ¥imst  

Safety  pin  spring  wire 

Safely  pin  modified  

Palmer _ 

Dorsal  wrist  

Dorsal  wrist  w/outrigger  at 

Reverse  knuckle  bender 

Reverse  knuckle  bend  w/  outr 

HFO  composite  eiastk; 

Finger  knuckle  tender  

Oppenheimer  w/  knuckle  t>end  .... 
Oppenheimer  w/  rev  knuckle  2  .... 

Spreading  hand «.. 

Add  joint  upper  ext  orthosis 

Sewho  airplan  desig  abdu  pos  .... 
Sewho  erts  palsey  design  abd  ... 

MoMed  w/  articulating  elbow  

Seo  mobile  ami  sup  att  to  wc 

Ami  supp  att  to  wc  rancho  ty  

Mobile  arm  supports  reclinin 

Friction  dampening  arm  supp 

Monosuspension  arm/hand  supp . 

Elevat  proximal  ami  support 

Offset/lat  rocker  arm  w/  ela  

Mobile  arm  support  supinator 

Upp  ext  fx  orthosis  humeral ~ 

Upper  ext  fx  orthosis  rad/ul  

Upper  ext  fx  orthosis  wrist 

Forearm  hand  fx  orth  w/  wr  h 

Humeral  rad/ulna  wrist  fx  or  

Sock  fracture  or  equal  each  

Upper  limb  orthosis  NOS 

RepI  girdle  milwaukee  orth  

Replace  trilateral  socket  br 

Replace  quadiat  socket  brim 

Replace  socket  brim  cust  fit  

Replace  molded  thigh  lacer 

Replace  non-molded  thigh  lac 

Replace  nwlded  calf  lacer 

Replace  non-molded  calf  lace  ..... 

Replace  high  roll  cuff 

Replace  prox  &  dist  upright  

RepI  met  band  kafo-afo  prox 

RepI  met  band  kafo-afo  calf/  _,... 

RepI  leath  cuff  kafo  prox  th  

RepI  leath  cuff  kafo-afo  cal 

Replace  pretibial  shell 

Oftho  dvc  repair  per  15  min  


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


Nattonal 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


'CFTcodwind 
>CapyrigM1904 


only  m*  cepyrigM  1997  AiMrican  UtOtal  Aasadabon.  Al  Rights  RaMivad.  AppHnH*  FARS/DFARS  Apply. 
OmiW  AMOcMlan.  M  rigMs  r 
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CPTV 
HCPCS' 

HOPD 

Status 

indicator 

L4210 

A 

L4310 

A 

L4320 

A 

L4350 

A 

L4360 

A 

L4370 

A 

L4380 

A 

L4390 

A 

U392 

A 

L4394 

A 

L4396 

A 

L4398 

A 

LSOOO 

A 

L5010 

A 

L5020 

A 

L5050 

A 

LS060 

A 

LS100 

A 

L5105 

A 

L5150 

A 

L5160 

A 

L5200 

A 

L5210 

A 

L5220 

A 

L5230 

A 

L52S0 

A 

L5270 

A 

L5280 

A 

L5300 

A 

L5310 

A 

L5320 

A 

L5330 

A 

L5340 

A 

L5400 

A 

L5410 

A 

L5420 

A 

L5430 

A 

L5450 

A 

L5460 

A 

LSSOO 

A 

A 

L5510 

A 

L5520 

A 

L5530 

A 

L5535 

A 

LSS40 

A 

L5560 

A 

L5570 

A 

L5580 

A 

L5585 

A 

L5590 

A 

L5595 

A 

L5600 

A 

L5610 

A 

L5611 

A 

L5613 

A 

L5614 

A 

L5616 

A 

L5617 

A 

L5618 

A 

L5620 

A 

L5622 

A 

L5624 

A 

LS626 

A 

L5628 

A 

.  LS629 

A 

L5630 

A 

L5631 

A 

L5632 

A 

LS634 

A 

L5638 

A 

L5637 

A 

L5638 

A 

L5639 

A 

L5640 

A 

'CPTcodwanddeM 

»Cop,«l( 

)M  1994  Am 

Desolption 


APC 


Relativ* 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Orth  dev  repair/rBpl  minor  p  ..„ 
Mult-podus/eq  orth  prep  mgnt 
Low  ext  mgmt  sys  ft  pos  afo  .„ 
Pneumatic  ankle  cntri  splint ..... 

Pneumatic  waKng  splint 

Pneumatic  full  leg  splint  — ^. 

Pneumatk:  knee  splint 

Replace  mulli-podus  spllnl ... 

Replace  ankle  contrac  splint 

Replace  foot  drop  splint 

Ankle  contracture  splint  

Foot  drop  splint  recumbent 

Sho  insert  w  arch  toe  filler . 

MoM  socket  ank  hgt  w/  toe  f 

Tbia.\  tutjercle  hgt  w/  toe  f  

Ank  symes  mold  scKt  sach  ft ^ 

Symes  met  fr  leath  socket  ar 

Molded  socket  shin  sach  foot 

Plast  socket  jtsAhgh  lacer 

Mold  scM  ext  Krtee  shin  sach 

Mold  socket  bent  knee  shin  s 

Kne  sing  axis  fric  shin  sach  ...... 

No  knee/ankle  joints  w/  ft  b  . ; 

No  knee  joint  with  artic  ail  

Fem  focal  defic  constant  fri  

Hip  canad  sing  axi  cons  fric  .*.. 

Tilt  table  kx:klng  hip  sing  

Hemipelvect  canad  sing  axis 

Bk  sach  soft  cover  &  finish 

Knee  disart  sach  soft  cv/fin  .. 

Ak  open  end  sach  soft  cv/Tin 

Hip  Canadian  sach  sft  cv/fin 

Hemipelvectomy  canad  cv/fin 

Postop  dress  &  1  cast  chg  bk  

Postop  dsg  bk  ea  add  cast  ch 

Postop  dsg  &  1  cast  chg  akM 

Postop  dsg  ak  ea  add  cast  ch  .....„., 

Postop  app  norv-wgl  bear  dsg  

Postop  app  non-wgi  bear  dsg  

Init  bk  ptb  plaster  direct 

InK  ak  ischal  pistr  direct 

Prep  BK  ptb  plaster  molded  

Prep  BK  ptb  thermopis  direct  

Prep  BK  ptb  thermopis  molded  

Prep  BK  ptb  open  end  socket 

Prep  BK  ptb  laminated  socket 

Prep  AK  Ischial  plast  moktod 

Prep  AK  Ischial  direct  form 

Prep  AK  ischial  thermo  mold 

Prep  AK  ischial  open  end 

Prep  AK  Ischial  laminated . 

Hip  disartc  sach  thermopis  ...... 

Hip  disart  sach  lamlnat  mold 

Above  knee  hydracadenoe 

Ak  4  bar  link  w/fric  swing 

Ak  4  bar  ling  w/hydraul  swig 

4-bar  link  above  knee  w/swng  .„_^„ 

Ak  univ  multiplex  sys  frict  „„ 

AK/BK  self-aligning  unit  ea 

Test  socket  symes « 

Test  socket  bek)w  knee 

Test  socket  knee  dtsarticula 

Test  socket  above  knee 

Test  socket  hip  disarticulai 

Test  socket  hemipelvectomy' 

Below  knee  acrylic  socket  

Syme  typ  expandatH  wall  sckt 

AWknee  disartic  acrylic  soc  — ... 

Symes  type  plb  brim  design  s  ___... 

Symes  type  poster  opening  so 

Symes  type  medial  opening  so 

Below  knee  total  contact ^._ 

Below  knee  leather  socket 

Below  knee  wood  socket . 

Knee  disarticulat  leather  so 


9c«  only  «•  MpyrlgM  1997  AnMfican  Ii4edk:al  Associalkm.  Al  Righii  RaMTvad  Applieabi*  FARS/l}FARS  Apply. 
I  Dental  AssodaHon.  Al  rights  rasarved. 
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CPTV 
HCPCS » 

HOPD 

Status 

indicator 

L5642 

A 

L5643 

A 

L5644 

A 

L5645 

A 

L5646 

A 

L5647 

A 

L5646 

A 

L5649 

A   * 

L5650 

A 

L5651 

A 

L5652 

A 

L5653 

A 

L5654 

A 

L5655 

A 

L5656 

A 

L5658 

A 

•  L5660 

A 

L5661 

A 

L5662 

A 

L5663 

A 

L5664 

A 

L5665 

A 

L5666 

A 

L5667 

A 

L5668 

A 

L5669 

A 

L5670 

A 

L5672 

A 

L5674 

A 

L5675 

A 

L5676 

A 

L5677 

A 

L5678 

A 

L5680 

A 

L5682 

A 

L5684 

A 

L5686 

A 

L5688 

A 

LS690 

A 

L5692 

A 

L5694 

A 

L5695 

A 

L5696 

A 

L5697 

A 

L569fl 

A 

L5699 

A 

L5700 

A 

L5701 

A 

U5702 

A 

L6704 

A 

L5706 

A 

L5706 

A 

L5707 

A 

L5710 

A 

L6711 

A 

L5712 

A 

L5714 

A 

L5716 

A 

L5718 

A 

15722 

A 

L5724 

A 

L5726 

A 

L5728 

A 

L5780 

A 

L5786 

A 

L57g0 

A 

L5795 

A 

L5810 

A 

Lsaii 

A 

L5812 

A 

L5814 

A 

L5816 

A 

L5818 

A 

L5822 

A 

L5624 

A 

Description 


Preposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Above  knee  leather  socket 

Hip  flex  inner  socket  ext  fr 

Atx)ve  knee  wood  socket 

Ak  flexibl  inner  socket  ext 

Betow  knee  air  cushion  socke 

Below  knee  suction  socket  

Atxjve  knee  air  cushion  socke 

Isch  containmt/narrow  nvl  so 

Tot  contact  stK/knee  disart  s  

Ak  flex  Inner  socket  ext  fra 

Suctwn  susp  ak/knee  disart 

Knee  disart  expand  wall  sock 

Socket  insert  symes 

Socket  insert  below  knee 

Socket  Insert  knee  articulat  

Socket  insert  above  knee 

Sock  insrt  syme  silicone  gel 

Multi-durometer  symes  

Socket  insert  bk  silkxxie  ge 

Sock  knee  disartic  silicone  

Socket  insert  ak  silicone  ge 

Multi-durometer  bekwv  knee  

Bek>w  knee  cuff  suspension 

Socket  insert  w  kx*  lower 

Socket  Insert  w/o  lock  k)wer 

Betow  knee  socket  w/o  lock  

Bk  nx>Wed  supracondylar  susp  

Bk  removable  medial  brim  sus  

Bk  latex  sleeve  suspension/e 

Bk  latex  sieeve  susja/eq  hvy 

Bk  knee  joints  single  axis  p 

Bk  knee  joints  polycentric  p 

Bk  joint  covers  pair  

BK  thigh  lacer  non-moWed 

Bk  thigh  lacer  glut/ischia  m 

Bk  fork  strap 

Bk  back  check 

Bk  waist  belt  wet)t>ing 

Bk  waist  belt  padded  and  lin  

Ak  pelvic  control  belt  light 

Ak  pelvic  control  belt  pad/I 

Ak  sleeve  susp  neoprenaaqua 

Ak/knee  disartic  pelvic  join  

Ak/knee  disartic  pelvc  band 

/Vk/knee  disartc  silesian  ba 

Shoukjer  harness 

Replace  socket  betow  knee 

Replace  socket  above  knee 

Replace  socket  hip  

Custom  shape  covr  below  knee  

Custm  shape  cover  above  knee 

Custm  shape  cvr  knee  disart ,.., 

Custm  shape  cover  hip  disart 

Kne-shin  exo  sng  axi  mnl  toe  

Knee-shin  exo  mnl  todk  ultra 

Knee-shin  exo  frict  swg  &  st 

Knee-shin  exo  variatile  frict 

Knee-shin  exo  mech  stance  ph 

Knee-shin  exo  fret  swg  &  sta 

Knee-shin  pneum  swg  fret  exo 

Knee-shin  exo  fluid  swing  ph 

Knee-shin  ext  jnts  fto  swg  e  

Knee-shin  fluM  swg  &  stance 

Knee-shin  pneunVhydra  pneum 

Exoskeietal  bk  uttratt  mater 

Exoakeietal  ak  uttra-Mght  m 

Exoakel  hip  ultra-light  nfate  

Endoskel  knee-shin  mnl  loctc 

Endo  knee-shin  mnl  kk  ultra 

Endo  knee-shin  fret  swg  &  st 

Endo  knee-shin  hydral  swg  ph 

Endo  knee-shin  polyc  mch  sta 

Endo  knee-shin  fret  swg  &  st 

Endo  knee-shin  pneum  swg  frc 

Endo  knee-shin  fluid  swing  p „ 


*  CFT  codes  am)  dMcriptkira  only  ara  copyrigM  1997  Americari  M«dicil  Asaodalkin.  Al  RigMs  RcMTvid.  A^^ 
'Copyright  1994  American  DanlalAaaaciallan.  Al  rigMt  reaarvad. 
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CPTV 
HCPCS 2 


HOPD 

status 

indicator 


Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


Nattonal 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


L5826 
L5828 
L5830 
L5840 
L5845 
L5846 
L5850 
L585S 
L5910 
L5920 
L5925 
L5930 
L5940 
L5950 
L5960 
L5962 
L5964 
L5966 
L5970 
L5972 
LS974 
LS976 
L5978 
L5979 
L59e0 
L5981 
L5982 
L5984 
L5985 
L5986 
L5987 
L5999 
L6000 
L6010 
L6020 
L6050 
L6055 
L6100 
L6110 
L6120 
L6130 
LSZOO 
L6205 
L62S0 
L6300 
L6310 
L6320 
L6350 
L6360 
L6370 
L6380 
L6382 
L6384 
L6386 
L6388 
L6400 
L6450 
L6500 
LB560 
L6570 
L6580 
L6S82 
L6584 
L6586 
L6588 
L6590 
L6600 
L6605 
L6610 
L6615 
L6616 
L6620 
L6623 
L662S 
L6628 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Pediatric  knee  joint  

Endo  knee-shin  flukJ  swg/sta , 

Endo  knee-shin  pneunVswg  pha  .... 

Multi-axial  knee/shin  system , 

Knee-shin  sys  stance  flexion 

Knee-shin  sys  microprocessor 

Endo  ak/hip  knee  extens  assi 

Mech  hip  extension  assist  .... 

Endo  betow  knee  allgnable  sy 

Endo  ak/hip  allgnable  system  _ 

Above  knee  manual  took  

High  activity  knee  frame  

Endo  tik  ultra-light  material 

Endo  ak  ultra-light  material 

Endo  hip  ultra-light  materia 

Below  knee  flex  cover  system 

Above  knee  flex  cover  system 

Hip  flexit)le  cover  system 

Foot  external  keel  saeh  foot 

Flexible  keel  foot 

Foot  single  axis  anWe/foot 

Energy  storing  foot 

Ft  prosth  multiaxial  anM/n 

Multi-axial  ankle/ft  prosth 

Flex  foot  system _. 

Flex-walk  sys  tow  ext  proeth 

Exoskeietal  axial  rotation  u 

Endoskelelal  axial  rotation 

Lwr  ext  dynamic  prosth  pylon 

Multi-axial  rotatton  unit _. 

Shank  ft  w  vert  toad  pyton  ...„ 

Lowr  extremity  prosthes  NOS 

Par  hand  robin-aids  thum  rem 

Hand  robin-aids  littl^ring 

Part  harvj  rot)in-aids  no  fing . 

Wrst  MLd  sck  fix  hng  tri  pad 

Wrst  moM  sock  w/exp  interfa  

Elb  moM  sock  flex  hinge  pad  

Elbow  moM  sock  suspenston  t 

BKxm  moto  doub  spit  soc  ste 

Elbow  stump  activated  UxM  h 

Elbow  moto  outsid  took  hinge 

Elbow  motoed  w/  expand  inter 

Ebow  inter  toe  elbow  forarm 

Shider  disart  int  took  etoow 

Shoutoer  passive  restor  comp 

ShoukJer  passive  restor  cap 

Thorack;  intern  took  elbow 

Thoracic  passive  restor  comp 

Thoracic  passive  restor  cap  .. 

Postop  dsg  cast  chg  wrst/elb 

Postop  dsg  cast  ctig  et>  dis/ 

Postop  dsg  cast  chg  shiderA 

Postop  ea  cast  chg  &  realign ,, 

Postop  applicat  rigid  dsg  on 

Betow  etoow  pnjsth  tiss  shap 

Elb  disart  prosth  tiss  shap 

Atiove  elbow  prosth  tiss  shap 

Shidr  disar  prosth  tiss  shap 

Scap  thorac  prosth  tiss  shap 

Wrist/elbow  bowden  cable  mol 

Wrist/etoow  bowden  ct>l  dir  f 

Elbow  fair  lead  cable  moMed  

Ebow  fair  lead  cable  dir  to  ...^ 

Shdr  fair  lead  eat>to  motoed . 

Shdr  fair  lead  cabte  direct 

Potycentric  hinge  pair ... 

Singto  pivot  hinge  pair 

Flexibie  metal  hinge  pair 

DIeconnect  kxking  wrist  uni 

Disconnect  insert  tocking  wr „.. 

Flexton-frictkyi  wrist  unit  

Spring-ass  rot  wrst  w/  latch 

Rotatton  wrst  w/  cat>le  tock 

Quick  disconn  hook  adapter  o 


^CPT  codas  and 
>CopyrigMi994 


onlyara 
Dantal 


1997  Amarican  IMadk^  AsaodaMon.  Al  RigMs  Flaaaivad.  Anglicabia  FARSA)FARS  A|9ty. 
Al  righb  rasafvad. 
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CPTV 
HCPCS' 

HOPD 

Status 

indicator 

L6629 

A 

L6630 

A 

L6632 

A 

L6635 

A 

L6637 

A 

L6640 

A 

L6641 

A 

L6642 

A 

L6645 

A 

L6660 

A 

L6655 

A 

L6660 

A 

L6665 

A 

16670 

A 

L6672 

A 

L6675 

A 

L8676 

A 

L6680 

A 

L6682 

A 

16684 

A 

L6886 

A 

L6687 

A 

L6688 

A 

L66e9 

A 

L6690 

A 

L6691 

A 

16692 

A 

L6700 

A 

L6706 

A 

L6710 

A 

L6715 

A 

L6720 

A 

L6725 

A 

LB730 

A 

L6736 

A 

L6740 

A 

L674S 

A 

L6750 

A 

L675S 

A 

L6765 

A 

L6770 

A 

L6775 

A 

L67aO 

A 

L67gO 

A 

L6795 

A 

L6800 

A 

L6805 

A 

L6806 

A 

1.6607 

A 

L6608 

A 

L6809 

A 

L6810 

A 

L6825 

A 

16830 

A 

L6835 

A 

L6840 

A 

L6845 

A 

L6860 

A 

L6865 

A 

L6860 

A 

L6865 

A 

L6867 

A 

L6868 

A 

L6870 

A 

L6872 

A 

L6873 

A 

L6875 

A 

16880 

A 

L6890 

A 

L6895 

A 

L6900 

A 

L6905 

A 

L6910 

A 

L6915 

A 

L6920 

A 

Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Lamination  coOar  w/coupNn 

Stainless  steel  any  wrist  

Latex  suspension  sleeve  each 

Lift  assist  for  elbow „.. 

Nudge  control  etoow  lock  

Shoulder  abduction  joint  pel  .... 
Excursion  amptfier  pulley  t  — 

Excursion  ampMer  lever  ty 

Shoulder  Oexion-abduction  j  .„. 

Shoulder  universal  joint  

Standard  control  cable  extra .... 

Heavy  duty  control  cable  

Teflon  or  equal  cable  lining  — 
Hook  to  hand  cable  adapter  .„. 
Harness  chest/shlder  saddto  ... 
Harness  flguiB  ol  8  sing  con  ... 
Harness  figure  of  8  dual  con  ... 

Test  sock  wrist  disaitA>el  e  . 

Test  sock  ebw  disait/above  .... 

Test  socket  shUr  dtaart/tho 

Suction  socket ™ 

Frame  typ  socket  bei  etow/w  . 
Frame  typ  sock  above  ebMa  .. 
Frame  typ  socket  shoulder  di  .. 
Frame  typ  sock  interscap-tho  .. 

Removable  Insert  each 

Silicone  gel  insert  or  equal  — 

Terminal  device  nxxlel  •S 

Terminal  device  model  •S 

Terminal  device  model  •Sx 

Terminal  device  model  *Sxa  .„. 
Termiral  device  model  *6  ..»..» 
Terminal  device  ftwdel  T  _...._ 

Termiral  device  model  *7lo 

Termiral  device  model  *8 

Terminal  device  model  *8x 

Termtnal  device  model  *88x  ..„ 
Terminal  device  model  *lOp  ..„ 
Terminal  device  model  *lQx  .... 
Termtnal  device  model  •ISp  .... 
Terminat  device  model  *99k  .... 

Terminal  device  model*S55 

Terminal  device  model  *ss556 

Hooks-accu  hook  or  equal 

Hooks-2  load  or  equal  — 

Hooks-apri  vc  or  equal _ 

Modifier  vimst  flexion  unit 

Trs  grip  vc  or  equal 

Term  device  grip1/2  or  equal ... 

Term  device  Infant  or  chid 

Trs  super  sport  passive 

Pincher  tool  otto  bock  or  eq  .~. 

Hands  dorrartce  vo 

Hand  apn  vc 

Hand  sierra  vo  

Hand  backer  imperial 

Hand  backer  k>ck  grip 

Term  dvc-hand  backer  plyUte  .. 

Hand  robin-aids  vo 

hiand  robin-aids  vo  soft 

Hand  passive  hand 

Haiid  detroit  infant  hand 

Passive  inf  hand  steeper/hos  .. 

Hand  child  mitt 

Hand  nyu  child  harxl  ~ 

Hand  mech  inf  steeper  or  equ  . 

Hand  bock  vc 

Hand  bock  vo 

Production  glove 

Custom  gtove „ „ 

Hand  restorat  thunttVI  fir«ger  ... 

Hand  restoration  multiple  fi 

Hand  restoration  no  fingers 

Hand  restoration  replacmnt  g  :. 
Wrist  disarticul  switch  Ctrl  


<  CPT  coda  ind  dMcripttons  on*y  are  copyrtgrit  1997  Amertean  M«dicit  AsMcMhm.  Al  Rights  R^ 
'Copyright  1994  American  Dental  Associatian.  Al  rights  reservod. 
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CPTV 
HCPCS* 

HOPD 

Status 

indicator 

L6925 

A 

L6930 

A 

L6935 

A 

L6940 

A 

L6945 

A 

L6950 

A 

L6955 

A 

L6960 

A 

L6965 

A 

L6970 

A 

L6975 

A 

L7010 

A 

L7015 

A 

L7020 

A 

L7025 

A 

L7030 

A 

L7036 

A 

L7040 

A 

L7045 

A 

L7170 

A 

L7180 

A 

L7186 

A 

L7186 

A 

L7190 

A 

L7191 

A 

L7260 

A 

L7261 

A 

L7266 

A 

L7272 

A 

L7274 

A 

L7360 

A 

L7362 

A 

L7364 

A 

L7366 

A 

L7499 

A 

L7500 

A 

L7510 

A 

L7520 

A 

L7900 

A 

L8000 

A 

L8010 

A 

L8Q20 

A 

L8030 

A 

L8039 

A 

L8100 

A 

L8110 

A 

L8120 

A 

L8130 

A 

L8140 

A 

L8150 

A 

L8160 

A 

L8170 

A 

L8180 

A 

L8190 

A 

L8200 

A 

L8210 

A 

L8220 

A 

L8230 

A 

L8239 

A 

L8300 

A 

L8310 

A 

•  L8320 

A 

L8330 

A 

L8400 

A 

L8410 

A 

L8415 

A 

L8417 

A 

L8420 

A 

L8430 

A 

L8435 

A 

L8440 

A 

L8460 

A 

L8465 

A 

L8470 

A 

L8480 

A 

Description 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


Wrist  disart  myoelectronic  c  .... 

Below  elbow  switch  control 

Below  elbow  myoelectronic  ct 
Elbow  disarticulation  switch  .... 
Eltx>w  disart  myoelectronic  c  - 

Above  eltxMv  switch  control 

Above  elt>ow  myoelectronic  ct 

Shkjr  disartic  switch  contro 

ShkJr  disartic  myoelectronic  ...... 

Interscapular-thor  switch  ct 

Interscap-thor  myoelectronic 

Hand  otto  t>ack  steeper/eq  sw  .. 

Hand  sys  teknilc  village  swit 

Electronic  greifer  switch  ct 

Electron  hand  myoelectnjnic  .... 
Hand  sys  teknil(  vlll  myoelec  .... 

Electron  greifer  myoelectro 

Prehensile  actuator  hosmer  s  ... 
Electron  hook  child  michigan  .... 
Electronic  elbow  hosoier  sw*  .., 
Electronic  elbow  utah  myoej;  ... 
Electron  elbow  adolescent  sw  . 

Electron  eltx>w  child  switch , 

ERxxw  adolescent  myoelectron 
EKxjw  child  myoelectronic  ct  ._. 

Electron  wrist  rotator  otto -. 

Electron  wrist  rotator  utah 

Servo  control  steeper  or  equ  .... 
Anatogue  control  unb  or  equa  .. 

Proportional  ctl  12  volt  uta 

Six  volt  bat  otto  bock/eq  ea 

Battery  chrgr  six  volt  otto „. 

Twelve  volt  battery  utah/equ 

Battery  chrgr  12  volt  utah/e  

Upper  extremity  prosthes  NOS  . 

Prostf>etic  dvc  repair  hourty 

Prosthetic  device  repair  rep  . 

Repair  prosthesis  per  15min  „. 

Vacuum  erection  system  

Mastectomy  bra 

Mastectomy  sleeve — -. 

Mastectomy  form  „. 

Breast  prosthesis  sNicone/e 

Breast  prosthesis  NOS  

Elas  suprt  stock  bk  med  wgt  .... 
Elastic  supp  stocking  bk  hvy  .„. 
Elastic  supp  stockng  bk  surg  .... 
Elastic  supp  stocking  ak  med  ... 
Elastic  supp  stocking  ak  hvy  .„. 
Elastic  supp  stockng  ak  surg  .... 

Supp  stocking  full  Igth  med  

Supp  stocking  full  igth  hvy 

Supp  stocking  heavy  surg  wei .. 
Elas  stocking  leotards  med  w  ... 

Elas  stocking  leotards  surg 

Elastic  stocking  custom  made  .. 
Elastic  stocking  lymphedema  ... 

Elastic  stocking  garter  t>elt 

Elastic  support  NOS  _, 

Truss  single  w/  standard  pad  ... 
Tnjss  double  w/  standard  pad  .. 
Tnjss  additkxi  to  std  pad  wa  „.. 

Tmss  add  to  std  pad  scrotal 

Sheath  bek)w  knee _.. 

Sheath  atxive  knee 

Sheath  upper  limb 

Pros  sheath/sock  w  gel  cushn  .. 

Sock  wool  t)ek>w  knee 

Sock  wool  atx)ve  knee 

Sock  vMX>l  upper  limb  .... 

Shrinker  tiekTw  knee 

Shrinker  above  knee 

Shrinker  upper  lln* 

Stump  sock  single  bekNv  knee  . 
Stump  sock  single  above  knee . 


<  CRT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Association.  Al  Rights  Reserved.  AppNcaUe  FARS/Df  ARS  Apply. 
'Copyright  1994  American  Dental  Associlion.AlrigWs  reserved. 
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CPTV 
HCPCS 2 


L8485 
L8490 
L8499 
L8S00 
L8501 

Lseoo 

L8603 
L8610 
L8612 
L8613 
L8614 
L8619 
L8630 
L8641 
L8642 
L8658 
L8670 
L8699 
M0064 
M0075 
M0076 
IM)100 
M0101 
M0300 
M0301 
M0302 
P2028 
P2029 
P2031 
P2033 
P2038 
P3000 
P3001 
P7001 
P9010 
-P9011 
P9012 
P9013 
P9014 
P9015 
P9016 
P9017 
P9018 
P9019 
P9020 
P9021 
P9022 
P9603 
P9604 
P9610 
P9615 
00034 
Q0035 
Q0068 
Q0081 
00062 
00083 
00084 
Q0086 
00086 
Q0091 
O0092 
00111 
O0112 
O0113 
O0114 
O0115 
00132 
O0136 
00144 
O0156 
O0157 
O9920 
09921 
09922 


HOPD 

Status 

indicator 


Description 


Stump  sock  fitting  uppr  limb  

Air  seal  suction  reten  systm  

Unlisted  misc  prosthetic  ser 

Artificial  larynx 

Tracheostomy  speaking  valve  ... 

Implant  breast  silk»ne/eq 

Collagen  imp  urinary  2.5  CC  

Ocular  implant 

Aqueous  shunt  prosthesis  

Ossicular  implant  

Cochlear  device/system 

Replace  cochlear  processor 

Metacarpophalangeal  implant .... 

Metatarsal  joint  Implant 

Hallux  implant  

Interphalangeal  joint  implnt ........ 

Vascular  graft,  synthetic  

Prosthetic  implant  NOS  , 

Visit  for  dnjg  monitoring 

Cellular  therapy 

Prolotherapy 

Intragastric  hypothermia  

Foot  care  hygienic/pm , 

IV  chelation  therapy , 

Fabric  wrapping  of  aneurysm  .... 
Assessment  of  cardiac  output  ... 

Cephalin  fkKulation  test 

Congo  red  btood  teat ... 

Hair  analysis  , 

Bkxxl  thymol  turbidity 

Bkxx]  mucoprotein , 

Screen  pap  by  tech  w  md  supv 
Screening  pap  smear  by  phys  .. 

Culture  bacterial  urine 

Whole  blood  for  transfusion 

Blood  split  unit 

Cryoprecipitate  each  unit 

Unit/s  Wood  fibrinogen 

Gamma  globulin  1  ML  

Rh  immune  globulin  1  ML , 

Leukocyte  poor  blood,  unit 

One  donor  fresh  frozn  plasma  .. 

Plasma  protein  fract  unit 

Platelet  concentrate  unit  , 

Platelet  rich  plasma  unit  

Red  Wood  cells  unit  


Washed  red  bkxxl  cells  unit  .... 
One-way  alkiw  prorated  miles  . 

One-way  altow  prorated  trip 

Urine  specimen  collect  singi  .... 

Urine  specimen  collect  mult 

Admin  of  influenza  vaccine 

Cardiokymography 

Extracorpeal  plasmapheresis ... 

Infuskjn  ther  other  than  che 

Activity  therapy  w/partial  h 

Chemo  by  other  than  infuskm  . 

Chenrtotherapy  by  infusion 

Chemo  by  both  'infusion  and  o 
Physical  therapy  evaluation/ .... 
Obtaining  screen  pap  smear  ... 

Set  up  port  xray  equipment  

Wet  mounts/  w  preparatkxis  .... 

Potassium  hydroxide  preps  

Pinworm  examinations 

Fern  test 

Post-coital  mucous  exam 

Dispensing  fee  OME  neb  drug 

Non  esrd  epoetin  alpha  inj 

Azithromycin  dihydrate,  oral  .... 

Human  albumin  5%  

Human  albumin  25% „ 

Epo^in  with  hct  <»  20 

Epoetin  with  hct  -  21  

Epoetin  with  hct  -  22 


Proposed 
APC 


090 


901 
960 

906 

987 


561 


Reiative 
weight 


0.86 


0.07 
0.35 
4.33 
1.46 


0.65 
1.72 
1.72 


1.52 


Proposed 

payment 

rate 


$45.05 


$3.92 

SI  8.61 

$229.19 

$77.38 


$34.28 
$91.09 
$91.09 


$80.32 


Natkxial 
unadjusted 
coinsurance 


$12.43 


$2.49 
$15.82 
$97.18 
U2.49 


$13.33 
$40.68 
$40.68 


$24.63 


Minimum 
unadjusted 
coinsurance 


1.01 


$.78 

$3.72 

$45.84 

$15.48 


$6.86 
$18.22 
$18.22 


$16.06 
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CPTV 
HCPCS* 


09923 
09924 
09925 

09926 
09927 
09928 
09929 

09930 

00931 

09932 

09933 

09934 

09936 

09936 

09937 

09938 

09839 

O9940 

R0070 

R0075 

R0076 

y2020 

V202S 

V2100 

V2101 

V2102 

V2103 

V2104 

V2105 

V2106 

V2107 

V2108 

V2109 

V2110 

V2111 

V2112 

V2113 

V2114 

V2115 

V2116 

V2117 

V2118 

V2199 

V2200 

V2201 

V2202 

V2203 

V2204 

V2206 

V2206 

V2207 

V2208 

V2209 

V2210 

V2211 

V2212 

V2213 

V2214 

V221S 

V2216 

V2217 

V2218 

V2219 

V2220 

V2299 

V2300 

V2301 

Vg302 

V2303 

V2304 

V2306 

V2306 

V2307 

V2308 

V2309 


HOPD 

status 

indicator 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
N 
N 
A 
E 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


<  CPT  codes  and  descriptkms  only  ar*  copyright  1997  Am«ncan  Medic  ■!  Aasodatton.  Al  Rights  Rasatvad.  AppMcaUo  FARS/DFARS  Apply. 
'Copyright  1994  Anwrican  Darrtal  Associalion.  AH  rights  raaarvad. 


'CPToodwMd 
*OapyrigM 


Description 


Epoetin  with  hct  -  23 

EpoeUn  with  hct  -  24 

Epoetin  with  hct  -  25  .. 

Epoetin  with  hct  -  26 — 

Epoetin  with  hct  -  27 

Epoetin  with  hct  -  28 

Epoetin  with  hct  -  29 

Epoetin  with  hct  •  30 

Epoetki  with  hct  •  31  . 

Epoetin  wfth  hct  •  32 

Epoetin  viflth  hct  -  33 

Epoetin  with  hct  -  34 

Epoetin  wHh  hct  •  35 

Epoetin  with  hct  -  36 --. 

Epoetin  with  hct  -  37 

Epoetin  with  hct  -  38 

Epoetin  with  hct  •  39 

Epoetin  w«h  hct  >-  40 

Tranaport  portable  x-ray 

Transport  port  x-ray  muMpI 

Transport  portable  EKQ 

Vision  svcs  frames  purchases 

Eyeglasses  delux  frames 

Lsns  apher  single  piano  4.00  . 
Single  visn  sphete  4.12-7.00  . 
SingI  visn  sphere  7.12-20.00  . 
Sphsfocytndr  4.00(V12-Z00d 
Sphenxrylndr  4.00iy2.l2-4d  .. 
SpherocyKnder  4.00iy4.2S-6d 
Spherecyttnder  4.00d/:>6.00d  .. 
Sphenxiylindef  4.28<yia-ad  ... 
Spherocylinder  4.25(V2.l2-4d 
SpharocySnder  4J2Sill4JSS  6d 
Spherocylinder  4.2Sdl^over  6d  . 
Sphenx:yandr  7.25(V.2S-2.2S  . 
Spherocylndr  7.2S(l/2.2S-4d  .. 
Spharocylndr  7.2S(V4.25-6d  .. 
Spherocylnder  over  12.00d  .... 
Lens  tandcular  bNocal 

Nonaapharic  lens  bHocal  .„„.». 

■    .    .  ■  —  .- " -  -  -' 
Aspnanc  lans  paocai ............ 

Lens  anisoltonic  singia . 


APC 


Lans  amgla  vision  not  olh  c  .... 
Lans  splwr  bKoc  piano  4.00d  . 
Lens  sphere  buccal  4.12-7.0  . 
Lens  sphere  biiocal  7.12-20  .. 
Lens  aphcyl  bifocal  4.00(V.1  ... 
Lans  sphcy  bifocal  4.00d/2.1  - 
Lans  sphcy  bUood  4.00^4.2  .. 
Lens  aphcy  bifocal  AJOCU/of  . 
Lena  aphcy  bifocal  4.2S-7«  .„ 
Lena  aphcy  bifocal  4.25-7/2  ... 
Lans  aphcy  bifocal  4.2S-7/4  ... 
Lena  aphcy  bifocal  4.26-7/ov  . 
Lens  aphcy  bifo  7.25-12/.25- . 
Lena  aphcyl  bUo  7.2S-12/2.2  .. 
Lans  sphcyl  bifo  7.25-12/4.2  .. 
Lens  aphcyl  bKocal  over  12  .... 

Lana  lenticular  bifocal 

Lena  lenticular  nonaapharic  .... 
Lans  lenticular  aspharic  bH  ..... 

Lans  aniseiaxiic  bifocal 

Lans  bifocal  sag  width  over  .„. 
Lens  bifocal  add  owar  3.25d  ... 
Lens  bifocal  apocinliy . 


Lans  sphere  trifocal  4.00d  „.. 
Lans  sphere  trifocal  4.1»-7  .. 
Lans  sphere  trifocal  7.12-20 
Lana  aphcy  trifocal  4.Q/.12-  .. 
Lans  aphcy  trifocal  4.02.25  .. 
Lans  aphcy  trifocal  4.0I4JSS  .. 
Lana  aphcyl  trifocal  4.0GiM  .. 
Lans  sphcy  trifocal  4.25-7/  -. 
Lans  aphc  trifocal  4.2&-7/2 ... 
Lana  aphc  trifocal  4.2S-7/4  -. 


RelaUve 


Proposed 
payment 


Nabortal 
unadjusted 
coinsurance 


Mmimum 
urtadjusted 
coinsurance 


only  vaoopyriB^  1997 
Aiilg^ 


OMliiaiaH  FARSX)FAR8  Apply. 
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cptv 

HCPCS* 


V2310 

A 

V2311 

A 

V2312 

A 

V2313 

A 

V2314 

A 

V2315 

A 

V2318 

A 

V2317 

A 

V2318 

A 

V2319 

A 

V2320 

A 

V2399 

A 

V2410 

A 

V2430 

A 

V2499 

A 

V2500 

A 

V2501 

A 

V2502 

A 

V2503 

A       _ 

V2510 

A 

V2511 

A 

V2512 

A 

V2513 

A 

V2520 

A 

V2521 

A 

V2S22 

A 

V2523 

A 

V2530 

A 

V2S31 

A 

V2599 

A 

V2600 

A 

V2610 

A 

J«615 

A 

V2623 

A 

V2624 

A 

V2625 

A 

V2626 

A 

V2627 

A 

V2628 

A 

V2e29 

A 

V2630 

N 

V2631 

N 

V2632 

N 

V2700 

A 

V2710 

A 

V2715 

A 

V2718 

A 

V2730 

A 

V2740 

A 

V2741 

A 

V2742 

A 

V2743 

A 

V2744 

A 

V2750 

A 

V2755 

A 

V2760 

A 

V2770 

A 

V2780 

A 

V2781 

A 

V2785 

N 

V2799 

A 

V5008 

E 

V5010 

E 

V5011 

E 

V5014 

E 

V5020 

E 

V5030 

E 

V5040 

E 

V5050 

E 

V5060 

E 

V5070 

E 

V5080 

E 

VS090 

E 

V5100 

E 

V5110 

E 

'CPTc. 

Ddwand 

>Copyri 

^1M4 

HOPD 

Status 

Indicator 


Description 


Lens  sphc  trifocal  4.25-7/>6  .... 
Lens  sphc  tnfo  7.25-1 2/.25-  .... 
Lens  sphc  trifo  7.25-12/2.25  .... 
Lens  sphc  trifo  7.25-12/4.25  .... 

Lens  sphcyl  trifocal  over  12 

Lens  lenticular  trifocal 

Lens  lenticular  nonaspheric 

Lens  lenticular  aspheric  tri 

Lens  aniseiKonic  trifocal 

Lens  trifocal  seg  width  >  28  

Lens  trifocal  add  over  3.25d 

Lens  trifocal  speciality 

Lens  variab  asphericity  sing 

Lens  vanable  asphericity  bi 

Variable  asphericity  lens 

Contact  lens  pmma  spherical  ... 
Cntct  lens  pmma-toric/prism  ..... 

Contact  lens  pmma  bifocal  

Cntct  lens  pmma  cole  vision  .. 
Cntct  gas  permeable  spherici  .. 

Cntct  toric  prism  ballast  

Cntct  lens  gas  permbi  bifoci  

Contact  lens  extended  wear  ..... 

Contact  lens  hydrophilic 

Cntct  lens  hydrophilic  toric 

Cntct  lens  hydrophil  bifoci 

Cntct  lens  hydrophil  extend  

Contact  lens  gas  impermeable 

Contact  lens  gas  permeable 

Contact  lens/es  other  type 

Hand  held  low  vision  aids 

Single  lens  spectacle  mount .... 
Telescop/othr  compound  lens  .. 

Plastic  eye  prosth  custom 

Polishing  artifical  eye 

Enlargemnt  of  eye  prosthesis  .. 
Reduction  of  eye  prosthesis  .... 

Scleral  cover  shell 

Fabrication  &  fitting 

Prosthetic  eye  other  type 

Anter  chamC)er  intraocul  lens  ... 

Iris  support  intraoclr  lens  

Post  chmbr  intraocular  lens 

Balance  lens  

Glass/plastic  slab  off  prism 

Prism  lens/es  

Fresnell  prism  pressKXi  lens  ... 

Special  base  curve  

Rose  tint  plastic  

t^n-rose  tint  plastic 

Rose  tint  glass 

Non-rose  tint  glass 

Tint  photochromatic  lens/es 

Anti-reflectrve  coating 

UV  lens/es 

Scratch  resistant  coating  

Occluder  lens/es 

Oversize  lens/es  

Progressive  lens  per  lens 

Corneal  tissue  processing  

Miscellaneous  vision  service  ... 

Hearing  screening 

Assessment  for  hearing  aid 

Hearing  aid  fittin^checking 

Hearing  aid  repair/modifying  .... 

Conformity  evaluation  

Body-worn  hearing  aid  air 

Body-worn  hearing  aid  bone  .... 
Body-worn  hearing  aid  in  ear  .. 

Behind  ear  hearing  aid  

Glasses  air  conduction  

Glasses  bone  conduction  

Hearing  aid  dispensing  fee 

Body-wom  bilat  hearing  aid 

Hearing  aid  dispensing  tee 


Proposed 
APC 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


only  «•  ccpyrlgM  1997 
OanW  AoodaKon.  Al  rig^ 


AiMrtcan  Mrtfci)  AMOcaabon.  M  RigMi  R«M(v«d.  ApplcM*  FARS/DFARS  Apply. 
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CPTV 
HCPCS* 

HOPD 

Status 
indicator 

Description 

Proposed 
APC 

Relative 
weight 

Proposed 

payment 

rate 

National 
unadiusted 
coirfsurance 

Minimum 
unac^sted 
coinsurance 

VS120 

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
A 
E 
A 
A 
A 

Body-wom  binaur  hearing  aid _ „.    .        —    — 

In  ear  binaural  hearing  aid . .. 

Behind  ear  binaur  hearing  ai 

Glasses  binaural  hearing  aid -..    

Dispensing  fee  binaural  — 

Within  ear  cros  hearing  aid ■. 

Behind  ear  cros  hearirig  aid  .....„„. ......._....» 





.»«.«»•»». 

. 

V5130 
V5140 
V5150 
V5160 
V5170 
V5180 





V5190 
V5200 
V5210 
V5220 
V5230 
V5240 
V5299 
V5336 
V53fi? 
V5363 
V5364 

Glasses  cros  hearing  aid 

Cros  hearing  aid  di^ens  fee . 

In  ear  bicros  hearing  aid — 

Behind  ear  bicros  hearing  ai . — . _ ». 

Glasses  bicros  heanng  aid . 

Dispensing  fee  btcroe  .. 

Repair  communication  device 

Speech  screening  

Language  screening  _™.„ . 

Dysphagia  screening 



Addendum  C— Proposed  Hospital  Outpatient  Payment  for  Procedures  by  APC 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
urtadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


031    Dental  procedures 


1.34 


$67.90 


S13.58 


$13.58 


Comprehensive  oral  evaluation 

Intraoral  occlusal  film 

Extraoral  first  film 

Extraoral  ea  additional  film 

Dental  bitewing  single  film 

Dental  bitswings  two  films 

Dental  brewings  four  films 

Pulp  vitality  test 

Diagnostic  photographs 

Histopathologic  examinations 

Other  oral  pathology  procedure 

Unspecified  diagnostic  procedure 

Space  maintainer  fxd  unilat 

Fixed  bilat  space  maintainer 

Remove  unilat  space  maintain 

Remove  bilat  space  maintain 

Recement  space  maintainer 

Temporary- fractured  tooth 

Dental  unspec  restorative  pr 

Endodontic  endosseous  implan 

Endodontic  procedure 

Mucogingival  surg  per  quadra 

Osseous  surgery  per  quadrant 

Bone  replce  graft  first  site 

Bone  replce  graft  each  aM 

Pedicle  soft  tissue  graft  pr 

Free  soft  tissue  graft  proc 

Subepithelial  tissue  graft 

FuH  mouth  debridement 

Localized  chemo  delivery 

Facial  moulage  sectional 

Facial  moulage  complete 

Radiation  applicator 

Radiation  shield 

Radiation  cone  locator 

Commissure  splint 

Dental  connector  bar 

Oral  surgery  single  tooth  — ^ 

Each  add  tooth  extraction 

Tooth  root  removal 

Rem  imp  tooth  w  mucoper  flp 

Impact  tooth  remov  soft  tiss 

Impact  tooth  remov  part  bony 

Impact  tooth  remov  comp  boiny 

Impact  tooth  rem  bony  w/comp 

Tooth  root  removal 

Oral  antral  fistula  closure 

Transseptal  fiberotomy 

(Sm  Addendum  D.  for  Payment  (X  M«(ted  VisHs) 

1 CPT  codes  ami  descriptions  only  we  copyrigM  1997  American  Medical  AsMdaMon.  AI  RigM*  Raaerved.  Appl^^ 

'Copyright  1994  American  Dental  Assodalion.  AI  rights  raserved. 


031 

00150 

031 

D0240 

031 

D02S0 

031 

D0260 

031 

D0270 

031 

D0272 

031 

D0274 

031 

D0460 

031 

D0471 

031 

D0S01 

031 

D0502 

031 

D0999 

031 

D1510 

031 

D1515 

031 

D1520 

031 

D1S25 

031 

D1550 

031 

D2970 

031 

D2999 

031 

D3460 

031 

D3999 

031 

D42S0 

031 

D4260 

031 

D4263 

031 

D4264 

031 

D4270 

031 

D4271 

031 

D4273 

031 

D4355 

031 

D4381 

031 

DS911 

031 

D5912 

031 

D5983 

031 

D5984 

031 

D5985 

031 

DS987 

031 

D6920 

031 

D7110 

031 

D7120 

031 

D7130 

031 

D7210 

031 

D7220 

031 

D7230 

031 

D7240 

031 

D7241 

031 

D72S0 

031 

D7260 

031 

D7291 
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APC 


cptv 

HCPCS* 


HCPCS  Description 


Status 
Indicator 


Reiatjve 
wreight 


PropoMd 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


APC 


031 

D7940 

Reshaping  trnne  orthognathic 

031 

00630 

Other  drugs/medicaments 

031 

D9S30 

Treatment  of  complications 

031 

D9940 

Dental  occlusal  guard 

031 

D9950 

Occlusion  analysis 

031 

D99S1 

Limited  occlusal  adjustment 

031 

D9962 

Complete  occlusal  adjustment 

031 

K0445 

Auricular  prosthesis 

061 

Level  1  Ctwmotherapeutlc  agents 

061 

J8610 

Methotrexate  oral  2.5  MG 

061 

Jo999 

Oral  prescription  drug  chemo 

061 

J9015 

Aldesleukin/single  use  vial 

061 

J9070 

Cyclophosphamide  100  MG  Inj 

061 

J9080 

Cyclophosphamide  200  MG  inj 

061 

J9090 

Cyclophosphamide  500  MG  Inj 

061 

J9093 

Cyclophosphamide  lyophilized 

061 

J9094 

Cyclophosphamide  lyophHized 

061 

J9095 

Cyclophosphamide  lyophilized 

061 

J9100 

Cytarabine  hci  1 00  MG  inj 

061 

J9110 

Cyfarat)ine  hcl  500  MG  inj 

061 

J9120 

Dactinomycin  actinomycin  d 

061 

J9130 

Dacartiazine  10  MG  inj 

061 

J9140 

Dacart>azine  200  MG  inj 

061 

J9165 

Diethylstilbestrol  ir^ection 

061 

J9170 

Docetaxel 

061 

J9181 

Etoposide  10  MG  inj 

061 

J9190 

Fluorouracil  injection 

061 

J9201 

Gemcitabtne  HCI 

061 

J9206 

Irinotecan  injection 

061 

J9214 

Interferon  alfa-2b  inj 

061 

J9215 

Interteron  alfa-n3  inj 

061 

J9218 

Leuprolide  acetate  injection 

061 

J9230- 

.  Mechlorethamine  hd  inj 

061 

J9250 

Methotrexate  sodium  Inj 

061 

J9260 

Methotrexate  sodium  inj 

061 

J9266 

Pegaspargase/singI  dose  vial 

061 

J9350 

Topotecan 

061 

J9360 

Vinblastine  sulfate  inj 

061 

J9390 

Vinorelbine  tartrate/10  mg 

061 

J9600 

Porfimer  sodium 

061 

J9999 

Chemotherapy  drug 

06? 

Level  II  Chemotherapeutic  agents 

062 

J9000 

Ooxonjbic  hcl  10  MG  vl  chemo 

062 

J9020 

Asparaginase  injection 

062 

J9060 

CIsptatin  10  MG  Injection 

062 

J9066 

Inj  dadriblne  per  1  MG 

06? 

J9091 

Cyclophosphamide  1.0  grm  inj 

062 

J9092 

Cyclophosphamide  2.0  grm  Inj 

062 

J9096 

Cyclophosphamide  lyophilized 

062 

J9097 

Cyclophosphamide  lyophilized 

06? 

J9150 

Daunorubicin 

06? 

J9211 

Idanjbicin  hcl  injection 

06? 

J9213 

Interferon  alfa-2a  inj 

06? 

J9265 

Paditaxel  iniection 

062 

J9268 

Pentostatin  Injection 

062 

J9370 

Vincristine  sulfate  1  MG  inj 

063 

Level  III  Chemottierapeutic  agents 

063 

J9031 

Beg  live  intravesical  vac 

063 

J9040 

Bleomyon  sulfate  injection 

tm 

J9045 

Carboplatin  injection 

063 

J9050 

Carmus  biachi  nitro  inj 

^1K^ 

J9062 

Cisplatin  50  MG  injection 

063 

J9182 

Etoposide  100  MG  inj 

OK) 

J9185 

Rudarabine  phosphate  Inj 

063 

J9200 

Floxuridlne  injection 

063 

J9202 

Goserelin  acetate  implant 

063 

J9208 

Ifosfomide  injection 

063 

J9209 

Mesne  Injection 

063 

J9216 

Interferon  gamma  1-b  in) 

063 

J9270 

PJicamycin  (mHhramycin)  inj 

063 

J9280 

Mitomycin  5  MG  inj 

063 

J9320 

Streptozocin  injection 

063 

J9340 

Thiotepa  injection 

063 

J9375 

Vincristine  sulfate  2  MG  inj 

1.04  S62.70  $38.61 


$10.54 


089 


089 


089 


069 


089 


1.89  $85.83  $38.61 


$17.13 


090 
090 

090 
091 
091 

091 


091 


091 


091 


^88         $146.43  $110.97 


$29.29 
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CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicatw 


Relative 
\Mtght 


Proposed 

payment 

rate 


Natiortal 
unadjusted 
coinsurance 


Minimum 
uiiadjusted 
coinsurance 


063 

J9380 

064 

Level  IV  ( 

064 

J0640 

064 

J9217 

064 

J9245 

064 

J9290 

064 

J9291 

064 

J9293 

Vincristine  sulfate  5  MG  inj 
hemottierapeutlc  agents 
Leucovorin  calcium  injection 
Leuprolide  acetate  suspnsion 
Inj  melphalan  hydrochi  50  MG 
Mitomycin  20  MG  inj 
Mitomycin  40  MG  inj       ' 
Mitoxarttrxxra  hydrochi  /  5  MG 


4.17        $211.29 


S140.12 


$42.26 


Neuropsychological  Testing  X  2.54  $128.7  S37.29  $25.74 

96100    PSYCHOLOGICAL  TESTING  (INCLUDES  PSYCHOOIAGNOSTIC  ASSESSMENT  OF  PERSONAUTY,  PSYCHOPATHOLOGY,  EMOTIONAUTY. 
INTELLECTUAL  ABILITIES,  EG,  WAIS-R,  RORSCHACH,  MMPI)  WITH  INTERPRETATION  AND  REPORT.  PER  HOUR 
■      96105    ASSESSMENT  OF  APHASIA  (INCLUDES  ASSESSMENT  OF  EXPRESSIVE  AND  RECEPTIVE  SPEECH  AND  LANGUAGE  FUNCTION,  LAN- 
GUAGE COMPREHENSION,  SPEECH  PRODUCTION  ABILITY,  READING.  SPELLING.  WRITING.  EG,  BY  BOSTON  DIAGNOSTIC  APHASIA  EX- 
AMINATION) WITH  INTERPRETATION  AND  REPORT 
089         961 10    DEVELOPMENTAL  TESTING:  UMITED  (EG,  DEVELOPMENTAL  SCREENING  TEST  II,  EARLY  LANGUAGE  MILESTONE  SCREEN),  WITH  IN- 
TERPRETATION AND  REPORT 

96111     DEVELOPMENTAL  TESTING;  EXTENDED  (INCLUDES  ASSESSMENT  OF  MOTOR.  LANGUAGE,  SOCIAL,  ADAPTIVE  ANDADR  COGNITIVE 
FUNCTIONING  BY  STANDARDIZED  DEVELOPMENTAL  INSTRUMENTS,  EG.  BAYLEY  SCALES  OF  INFANT  DEVELOPMENT)  V/OH  INTER- 
PRETATION AND  REPORT.  PER  HOUR 

961 15    NEUROBEHAVIORAL  STATUS  EXAM  (CLINICAL  ASSESSMENT  OF  THINKING.  REASONING  AND  JUDGMENT.  EG.  ACQUIRED  KNOWL- 
EDGE, ATTEI^TION,  MEMORY,  VISUAL  SPATIAL  ABILITIES,  LANGUAGE  FUNCTIONS,  PLANNING)  WITH  INTERPRETATION  AND  REPORT, 
PER  HOUR 

961 17    NEUROPSYCHOLOGICAL  TESTING  BATTERY  (EG.  HALSTEAD-REITAN,  LURIA,  WAIS-R)  WITH  INTERPRETATK3N  AND  REPORT,  PER 
HOUR 


Monitoring  psychiatric  dnjgs  X  0J6  $43.07  $12.43  S8.61 

90862    PHARMACOLOGIC  MANAGEMENT,  INCLUDING  PRESCRIPTION,  USE,  AND  REVIEW  OF  MEDICATION  WITH  NO  MORE  THAN  MINIMAL 

MEDICAL  PSYCHOTHERAPY 
M0064    Visit  for  drug  monitoring 

Brief  Individual  Psychotherapy  S  1.09  $65.23  $14.01  $11.05 

90804  INDIVIDUAL  PSYCHOTHERAPY,  INSIGHT  ORIENTED.  BEHAVKDR  MODIFYING  ANDA3R  SUPPORTIVE.  IN  AN  OFFICE  OR  OUTPATIENT  FA- 
CILITY, APPROXIMATELY  20  TO  30  MINUTES  FACE-TO-FACE  WITH  THE  PATIENT; 

90805  INDIVIDUAL  PSYCHOTHERAPY,  INSIGHT  ORIENTED,  BEHAVIOR  (EDIFYING  ANDOR  SUPPORTIVE.  IN  AN  OFFICE  OR  OUTPATIENT  FA- 
OLITY,  APPROXIMATELY  20  TO  30  MINUTES  FACE-TO^ACE  WITH  THE  PATIENT;  WITH  MEDCAL  EVALUATK3N  AND  MAfJAGEMENT 
SERVICES 

90810  INDIVIDUAL  PSYCHOTHERAPY,  INTERACTIVE.  USING  PLAY  EQUIPMENT,  PHYSKJAL  DEVICES,  LANGUAGE  INTERPRETER,  OR  OTHER 
MECHANISMS  OF  NON-VERBAL  COMMUNICATION.  IN  AN  OFFICE  OR  OUTPATIENT  FACIUTY,  APPROXIMATELY  20  TO  30  MINUTES 
FACE-TO-FACE  WITH  THE  PATIENT; 

9081 1  INDIVIDUAL  PSYCHOTHERAPY.  INTERACTIVE.  USING  PLAY  EQUIPMENT.  PHYSICAL  DEVICES.  LANGUAGE  INTERPRETER,  OR  OTHER 
MECHANISMS  OF  NON-VERBAL  COMMUNICATION,  IN  AN  OFFICE  OR  OUTPATIENT  FACILITY.  APPROXIMATELY  20  TO  30  MINUTES 
FACE-TO-FACE  WITH  THE  PATIENT;  WITH  M 

90899    UNUSTED  PSYCHIATRIC  SERVICE  OR  PROCEDURE 


092 

Extended 

092 
092 

90801 
90802 

092 

90806 

092 

90807 

092 

90808 

092 

90809 

092 

90812 

092 

90813 

092 

90814 

092 

90815 

092 
092 
092 

90845 
90865 
90880 

093 

Family  Ps 

S 


157 


$79.56 


$21.92 


$15.91 


Individual  Psychotherapy 
PSYCHIATRIC  DIAGNOSTIC  INTERVIEW  EXAMINATION 

INTERACTIVE  PSYCHIATRIC  DIAGNOSTIC  INTERVIEW  EXAMINATION  USING  PLAY  EQUIPMENT.  PHYSK^L  DEVK^ES,  LANGUAGE  INTER- 
PRETER, OR  OTHER  MECHANISMS  OF  COMMUNK^TION 

INDIVIDUAL  PSYCHOTHERAPY.  INSIGHT  ORIENTED.  BEHAVIOR  MODIFYING  ANDOR  SUPPORTIVE,  IN  AN  OFFICE  OR  OUTPATIENT  FA- 
CILITY, APPROXIMATELY  45  TO  50  MINUTES  FACE-TO-FACE  WITH  THE  PATIENT; 

INDIVIDUAL  PSYCHOTHERAPY.  INSIGHT  ORIENTED,  BEHAVKJR  MODIFYING  AND/OR  SUPPORTIVE,  IN  AN  OFFICE  OR  OUTPATIENT  FA- 
CILITY, APPROXIMATELY  45  TO  50  MINUTES  FACE-TOFACE  WITH  THE  PATIENT;  WITH  MEDTCAL  EVALUATKJN  AND  MANAGEMENT 
SERVICES 

INDIVIDUAL  PSYCHOTHERAPY.  INSIGHT  ORIENTED.  BEHAVIOR  MODIFYING  ANDOR  SUPPORTIVE,  IN  AN  OFRCE  OR  OUTPATIENT  FA- 
CILITY. APPROXIMATELY  75  TO  80  MINUTES  FACE-TO^ACE  WITH  THE  PATIENT; 

INDIVIDUAL  PSYCHOTHERAPY.  INSIGHT  ORIENTED.  BEHAVIOR  MODIFYING  ANDOR  SUPPORTIVE.  IN  AN  OFRCE  OR  OUTPATIENT  FA- 
CILITY. APPROXIMATELY  75  TO  80  MINUTES  FACE-TO-FACE  WITH  THE  PATIENT;  VI^TH  MEDCAL  EVALUATION  AND  MANAGEMENT 
SERVICES 

INDIVIDUAL  PSYCHOTHERAPY.  INTERACTIVE.  USING  PLAY  EQUIPMENT,  PHYSK:AL  DEVTCES.  LANGUAGE  INTERPRETER,  OR  OTHER 
MECHANISMS  OF  NON-VERBAL  COMMUNICATION.  IN  AN  OFFICE  OR  OUTPATIENT  FACILITY,  APPROXIMATELY  45  TO  50  MINUTES 
FACE-TC^FAC^  WITH  THE  PATIENT; 

INDIVIDUAL  PSYCHOTHERAPY.  INTERACTIVE.  USING  PLAY  EQUIPMENT,  PHYSICAL  DEVICES.  LANGUAGE  INTERPRETER.  OR  OTHER 
ME01ANISMS  OF  NON-VERBAL  COMMUNICATION.  IN  AN  OFFICE  OR  OUTPATIENT  FACIUTY.  APPROXIMATELY  45  TO  50  MtNUTES 
FACE-TO-FACE  WITH  THE  PATIENT;  WITH  M 

INDIVIDUAL  PSYCHOTHERAPY.  INTERACTIVE,  USING  PLAY  EQUIPMENT.  PHYSK^M.  DEVCES.  LANGUAGE  INTERPRETER.  OR  OTHER 
MECHANISMS  OF  NON-VERBAL  COMMUNICATION.  IN  AN  OFFICE  OR  OUTPATIENT  FACIUTY,  APPROXIMATELY  75  TO  80  MINUTES 
FACE-TO-FACE  WITH  THE  PATIENT; 

INDIVIDUAL  PSYCHOTHERAPY.  INTERACTIVE,  USING  PLAY  EQUIPMENT,  PHYSICAL  DEVICES,  LANGUAGE  INTERPRETER,  OR  OTHER 
MECHANISMS  OF  NON-VERBAL  COMMUNICATION.  IN  AN  OFFCE  OR  OUTPATIENT  FACILITY,  APPROXIMATELY  75  TO  80  MINUTES 
FACE-TO-FACE  WITH  THE  PATIENT;  WITH  M 
PSYOOANALYSIS 

NARCOSYNTHESIS  FOR  PSYCHIATRIC  DIAGNOSTIC  AND  THERAPEUTTC  PURPOSES  (EG.  SODIUM  AMOBARBITAL  (AMYTAL)  INTERVIEW 
HYPNOTHERAPY 


S 


(Sm  Adctandum  D.  tor  PaymerM  a(  iMladc^  Vitib) 

*  CFH' codw  aid  dMcrJplkin*  onty  «•  c«9yrigM  1997  Amaricw  Medical  AnocMkm.  Al  Righti  R«Mrv«d.  Appl^^ 

*Capyi1aM  1994  Amarioin  Danlri  Ataodalton.  Al  rtgMi  r 


(Sm  Addandum  0.  tar  Paynwnt  of  Madteal  Visils) 

'  CPT  eodat  and  daacfiplions  only  are  copyright  1997  Amaitcan  Madiciri  AtaedaHon.  Al 

'CopyrtgM  1994  Amarican  Dental  Associatxm.  Al  rights  raaarvad. 


1.54 


FARS^DFARS  Apply. 


$78.03 


$20.11 


$15.61 
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Addendum  C— Proposed  hospital  CXjtpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS2 


HCPCS  Description 


Status 
indicator 


Relative 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurartce 


Minimum 
unadjusted 
coinsurance 


093 
093 

094 
094 
094 
094 

121 
121 
121 
121 
121 
121 
121 
121 
121 
121 
121 
121 

122 
122 
122 
122 
122 
122 
122 
122 
122 
122 
122 
122 
122 
122 
122 
122 
122 
122 
122 

131 
131 
131 

131 

131 
131 
131 
131 
131 
131 
131 
131 
131 
131 
131 
131 
131 

132 
132 
132 

132 
132 
132 
132 
132 
132 
132 
132 
132 
132 
132 
132 


90846  FAMILY  PSYCHOTHERAPY  (WITHOUT  THE  PATIENT  PRESENT) 

90847  FAMILY  PSYCHOTHERAPY  (CONJOINT  PSYCHOTHERAPY)  (WITH  PATIENT  PRESENT) 

s 


1.24 


$62.83 


$20.11 


$1257 


0.67 


$33.95 


$20.91 


$6.79 


Group  Psychotherapy 

90849    MULTIPLE-FAMILY  GROUP  PSYCHOTHERAPY 

90853    GROUP  PSYCHOTHERAPY  (OTHER  THAN  OF  A  MULTIPLE-FAMILY  GROUP) 

90857    INTERACTIVE  GROUP  PSYCHOTHERAPY 

Level  I  needle  biopsy/aspiration  T 

17999    UNLISTED  PROCEDURE.  SKIN.  MUCOUS  MEMBRANE  AND  SUBCUTANECXJS  TISSUE 
PUNCTURE  ASPIRATION  OF  CYST  OF  BREAST; 

PUNCTURE  ASPIRATION  OF  CYST  OF  BREAST;  EACH  ADDITIONAL  CYST 
ASPIRATION  AND  INJECTION  FOR  TREATMENT  OF  BONE  CYST 

PUNCTURE  ASPIRATION  OF  HYDROCELE,  TUNICA  VAGINAUS,  WITH  OR  WITHOUT  INJECTION  OF  MEDICATION 
ASPIRATION  AND/OR  INJECTION,  THYROID  CYST 
UNUSTED  PROCEDURE,  ENDOCRINE  SYSTEM 
BONE  MARROW;  ASPIRATION  ONLY 
BONE  MARROW  BIOPSY  NEEDLE  OR  TROCAR 

FINE  NEEDLE  ASPIRATION  WITH  OR  WITHOUT  PREPARATION  OF  SMEARS;  SUPERFICIAL  TISSUE  (EG,  THYROID,  BREAST,  PROSTATE 
FINE  NEEDLE  ASPIRATION  WITH  OR  WITHOUT  PREPARATION  OF  SMEARS;  DEEP  TISSUE  UNDER  RADIOLOGIC  GUIDANCE 


19000 
19001 
20615 
56000 

60001 

AAAOQ 
vUOtrV 

85095 
86102 
88170 
88171 


4.87         $246.76 


Level  II  needle  biopsy/aspiration  T 

19100    BIOPSY  OF  BREAST;  NEEDLE  CORE  (SEPARATE  PROCEDURE) 
BIOPSY,  MUSCLE,  PERCUTANEOUS  NEEDLE 
BIOPSY,  PLEURA;  PERCUTANEOUS  NEEDLE 
BIOPSY,  LUNG  OR  MEDIASTINUM.  PERCUTANEOUS  NEEDLE 

BIOPSY  OR  EXCISION  OF  LYMPH  NODE(S);  BY  NEEDLE.  SUPERFICIAL  (EG,  CERVICAL.  INGUINAL.  AXILLARY) 
BIOPSY  OF  SALIVARY  GLAND;  NEEDLE 
BIOPSY  OF  UVER,  NEEDLE;  PERCUTANEOUS 
-UNUSTED  PROCEDURE,  UVER 
BIOPSY  OF  PANCREAS,  PERCUTANEOUS  NEEDLE 
UNUSTED  PROCEDURE,  PANCREAS 

BIOPSY,  ABDOMINAL  OR  RETROPERITONEAL  MASS,  PERCUTANEOUS  NEEDLE 
RENAL  BIOPSY;  PERCUTANEOUS,  BY  TROCAR  OR  NEEDLE 

ASPIRATION  AND/OR  INJECTION  OF  RENAL  CYST  OR  PELVIS  BY  NEEDLE,  PERCUTANEOUS 
BIOPSY  OF  TESTIS,  NEEDLE  (SEPARATE  PROCEDURE) 
BIOPSY  OF  EPIDIDYMIS,  NEEDLE 
BIOPSY  THYROID,  PERCUTANEOUS  CORE  NEEDLE 
BIOPSY  OF  SPINAL  CORD,  PERCUTANEOUS  NEEDLE 
RNE  NEEDLE  ASPIRATION  OF  ORBITAL  CONTENTS 


$115.03 


$49.36 


20206 
32400 
32405 
38505 
42400 
47000 
47399 
48102 
48999 
49180 
50200 
50390 
54500 
54800 
60100 
62269 
67415 


$1«M 


Level  I  Incision  &  drainage  T  1.94  $98.30  $36.61 

10040    ACNE  SURGERY  (EG.  MARSUPIALIZATION,  OPENING  OR  REI^VAL  OF  MULTIPLE  MIUA,  COMEDONES.  CYSTS.  PUSTULES) 

JNCISION  AND  DRAINAGE  OF  ABSCESS  (EG,  CARBUNCLE,  SUPPURATIVE  HIDRAOENITIS,  CUTANEOUS  OR  SUBCUTANEOUS  ABSCESS. 
CYST,  FURUNCLE,  OR  PARONYCHIA);  SIMPLE  OR  SINGLE 

INCISION  AND  DRAINAGE  OF  ABSCESS  (EG,  CARBUNCLE.  SUPPURATIVE  HIDRAOENITIS.  CUTANEOUS  OR  SUBCUTANEOUS  ABSCESS, 
CYST,  FURUNCLE,  OR  PARONYCHIA);  COMPUCATED  OR  MULTIPLE  ,  . 

INCISION  AND  DRAINAGE  OF  PILONIDAL  CYST;  SIMPLE 
INCISION  AND  DRAINAGE  OF  PILONIDAL  CYST;  COMPUCATED 
INCISION  AND  REMOVAL  OF  FOREIGN  BODY,  SUBCUTANEOUS  TISSUES;  SIMPLE 
INCISION  AND  DRAINAGE  OF  HEMATOMA,  SEROMA  OR  FLUID  COLLECTION 
PUNCTURE  ASPIRATION  OF  ABSCESS.  HEMATOMA,  BULLA.  OR  CYST 
INCISION  AND  DRAINAGE,  COMPLEX.  POSTOPERATIVE  WOUND  INFECTION 
REMOVAL.  IMPLANTABLE  CONTRACEPTIVE  CAPSULES 

INCISION  OF  SOFT  TISSUE  ABSCESS  (EG,  SECONDARY  TO  OSTEOMYELITIS);  SUPERFICIAL 
DRAINAGE  OF  FINGER  ABSCESS;  SIMPLE 
DRAINAGE  OF  FINGER  ABSCESS;  COMPLICATED  (EG,  FELON) 
DRAINAGE  EXTERNAL  EAR,  ABSCESS  OR  HEMATOMA;  SIMPLE 
DRAINAGE  EXTERNAL  EAR.  ABSCESS  OR  HEMATOMA;  COMPLICATED 
DRAINAGE  EXTERNAL  AUDITORY  CANAL.  ABSCESS 


10060 

10061 

10080 
10081 
10120 
10140 
10160 
10180 
11976 
20000 
26010 
26011 
69000 
69005 
69020 


Laval  II 
19020 
20950 

21501 
21700 
21720 
21725 
23030 
23031 
23930 
23931 
27301 
27603 
28001 
38300 


6.04         $306.04 


$134.13 


S81.21 


(drainage  T 

MASTOTOMY  WITH  EXPLORATION  OR  DRAINAGE  OF  ABSCESS.  DEEP 

MONITORING  OF  INTERSTITIAL  FLUID  PRESSURE  (INCLUDES  INSERTION  OF  DEVICE.  EG,  WICK  CATHETER  TECHNIQUE.  NEEDLE  MA- 
NOMETER TECHNIQUE)  IN  DETECTION  OF  MUSCLE  COMPARTMENT  SYNDROME 
INCISION  AND  DRAINAGE,  DEEP  ABSCESS  OR  HEMATOMA,  SOFT  TISSUES  OF  NECK  OR  THORAX; 
0IVISK3N  OF  SCALENUS  ANTICUS;  WITHOUT  RESECTION  OF  CERVICAL  RIB 

DIVISKJN  OF  STERNOCLEIDOMASTOID  FOR  TORTICOLUS.  OPEN  OPERATION;  WITHOUT  CAST  APPUCATK)N 
DIVISION  OF  STERNOCLEIDOMASTOID  FOR  TORTICOLUS.  OPEN  OPERATION;  WITH  CAST  APPUCATKDN 
INCISION  AND  DRAINAGE,  SHOULDER  AREA;  DEEP  ABSCESS  OR  HEMATOMA 
INCISION  AND  DRAINAGE,  SHOULDER  AREA;  INFECTED  BURSA 

INCISION  AND  DRAINAGE,  UPPER  ARM  OR  ELBOW  AREA;  DEEP  ABSCESS  OR  HEMATOMA 
INCISION  AND  DRAINAGE.  UPPER  ARM  OR  ELBOW  AREA;  INFECTED  BURSA 

INCISION  AND  DRAINAGE  OF  DEEP  ABSCESS.  INFECTED  BURSA.  OR  HEMATOMA.  THIGH  OR  KNEE  REGION 
INCISION  AND  DRAINAGE.  LEG  OR  ANKLE;  DEEP  ABSCESS  OR  HEMATOMA 
INCISION  AND  DRAINAGE.  INFECTED  BURSA.  FOOT 
DRAINAGE  OF  LYMPH  NODE  ABSCESS  OR  LYMPHADENITIS;  SIMPLE 


(Sm  Addwidum  0.  tor  Paynwnl  o(  Madcil  VMi) 

'  CFT  codw  and  dMCftplion*  only  ai*  copyrlgM  1997  AiTwflcan  Medical  AisodaKon.  Al  RigM*  R«Miv^ 

*CopyilgM  1994  Amarican  OanW  Anociakin.  A!  rigM*  resaivad. 


APC 


137 
137 
137 
137 
137 

141 
141 


141 


141 
141 
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/toOENDUM  C— PROPOSH)  HOSPITAL  CXJTPATIENT  PAYMENT  FOR  PROCEDURES  BY  APC— Continued 


CPTV 
HCPCS» 


HCPCS  Description 


indicalor 


weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurafce 


kWnimum 
unadjusted 
coinsurance 


132  38305  DRAINAGE  OF  LYMPH  NODE  ABSCESS  OR  LYMPHADENITIS;  EXTENSIVE 

132  38999  UNUSTED  PROCEDURE.  HEMIC  OR  LYMPHATK!  SYSTEM 

132  51080  DRAINAGE  OF  PERIVESICAL  OR  PREVESICAL  SPACE  ABSCESS 

132  54015  INCISION  AND  DRAINAGE  OF  PENIS.  DEEP 

132  54115  REMOVAL  FOREIGN  BODY  FROM  DEEP  PENILE  TISSUE  (EG.  PLASTK:  IMPLANT) 

132  56100  DRAINAGE  OF  SCROTAL  WAU  ABSCESS 

137  Nal  proceduree                                                                                                  T 


a46 


$23J1 


$4.66 


11719  TRIMMING  OF  NONDYSTROPHC  NAILS,  ANY  NUMBER 

11720  DEBRIDEMENT  OF  NAIL(S)  BY  ANY  METHOO(S);  ONE  TO  RVE 

1 1721  DEBRIDEMENT  OF  NAIL(S)  BY  ANY  METHOO(S);  SIX  OR  MORE 
11740    EVACUATION  OF  SUBUNGUAL  HEMATOMA 

11755    BKJPSY  OF  NAIL  UNIT.  ANY  METHOD  (EG,  PLATE.  BED,  MATRIX.  HYPONYCHIUM,  PROXIMAL  AND  LATERAL  NAIL  FOLDS)  (SEPARATE 
PROCEDURE) 

Level  I  Destniction  o(  lesion  T  OM         $29M  $9.48  $5.98 

17000    DESTRUCTION  BY  ANY  METHOD,  INCLUDING  LASER,  WITH  OR  WITHOUT  SURGCAL  CURETTEMENT,  AU  BENK3N  OR  PREMAUGNANT 

LESIONS  (EG.  ACTINIC  KERATOSES)  OTHER  THAN  SKIN  TAGS  OR  CUTANEOUS  VASCULAR  PHOUFERATIVE  LESK5NS.  IN(XUDING 

LOCAL  ANESTHESIA;  RRST  LESK3N  

1/003    DESTRUCTION  BY  ANY  METHOD.  INCLUDING  LASER,  WITH  OR  WITHOUT  SURQCAL  CURETTEMENT.  ALL  BENK3N  OR  PREMAUGNANT 

LESIONS  (EG.  ACTINIC  KERATOSES)  OTHER  THAN  SKIN  TAGS  OR  CUTANEOUS  VASCULAR  PROUFERATIVE  LESK)NS.  INCLUDING 

LOCAL  ANESTHESIA;  SECOND  THROUGH  14  LE 
17106    DESTRUCTION  OF  CUTANEOUS  VASCULAR  PROUFERATIVE  LESK3NS  (EG.  LASER  TECHNK3UE);  LESS  THAN  10  SO  CM 
17110    DESTRUCTION  BY  ANY  METHOD  OF  FLAT  WARTS.  MOaUSCUM  CONTAGK)SUM.  OR  MIUA;  UP  TO  14  LESIONS 


142    Level  II  Destruction  Of  lesion 


3.77        $191.02 


$73.00 


$38.20 


142         17004 


142 

17107 

142 

17108 

142 

17111 

151 

Levellde 

151 

11000 

151 

11001 

151 

11040 

151 

11041 

151 

11042 

151 

11055 

151 

11056 

151 

11057 

151 

11200 

151 

11201 

151 

11300 

151 

11301 

151 

11302 

151 

11303 

151 

11305 

151 

11306 

151 

11307 

151 

11308 

151 

11310 

151 

11311 

151 

11312 

151 

11313 

151 

11730 

151 

11731 

151 

11732 

151 

11765 

151 

11900 

151 

11901 

151 

15783 

151 

15786 

151 

15787 

151 

15788 

151 

15789 

151 

15792 

151 

15793 

DESTRUCTION  BY  ANY  METHOD.  INCLUDING  LASER.  WITH  OR  WITHOUT  SURGK>L  CURETTEMENT,  ALL  BENKjN  OR  PREMAUGNANT 

LESKDNS  (EG,  ACTINIC  KERATOSES)  OTHER  THAN  SKIN  TAGS  OR  CUTANEOUS  VASCULAR  PROUFERATIVE  LESIONS.  INCLUDING 

LOCAL  ANESTHESIA;  15  OR  MORE  LESIONS 

DESTRUCTION  OF  CUTANEOUS  VASCULAR  PROUFERATIVE  LESK>IS  (EG.  LASER  TECHNKXJE);  10.0-60.0  SQ  CM 

DESTRUCTION  OF  CUTANEOUS  VASCULAR  PROUFERATIVE  LESK3NS  (EG,  LASER  TECHNKXJE);  OVER  50.0  SQ  CM 

DESTRUCTION  BY  ANY  METHOD  OF  FLAT  WARTS,  MOLLUSCUM  CONTAGIOSUM.  OR  MIUA;  15  OR  MORE  LESKDNS 


1.74 


$88.16 


$35.71 


$17.63 


DEBRIDEMENT  OF  EXTENSIVE  ECZEMATOUS  OR  INFECTED  SKIN;  UP  TO  10%  OF  BODY  SURFACE 
DEBRIDEMENT  OF  EXTENSIVE  ECZEMATOUS  OR  INFECTED  SKIN;  EACH  ADDITIONAL  10%  OF  THE  BODY  SURFACE 
DEBRIDEMENT;  SKIN,  PARTIAL  THK3<NESS 
DEBRIDEMENT;  SKIN,  FULL  THCKNESS 
DEBRIDEMENT;  SKIN,  AND  SUBCUTANEOUS  TISSUE 

PARING  OR  CUTTING  OF  BENIGN  HYPERKERATOTIC  LESION  (EG,  CORN  OR  CALLUS);  SINGLE  LESION 
PARING  OR  CUTTING  OF  BENK3N  HYPERKERATOTIC  LESION  (EG.  CORN  OR  CAUUS);  TWO  TO  FOUR  LESIONS 
PARING  OR  CUTTING  OF  BENK3N  HYPERKERATOTIC  LESKM  (EG.  CORN  OR  CALLUS);  MORE  THAN  FOUR  LESKTNS 
REMOVAL  OF  SKIN  TAGS,  MULTIPLE  RBROCUTANEOUS  TAGS.  ANY  AREA;  UP  TO  AND  INCLUDING  15  LESK3NS 

REMOVAL  OF  SKIN  TAGS.  MULTIPLE  RBROCUTANEOUS  TAGS,  ANY  AREA;  EACH  AOOmONAL  TEN  LESKMS  — 

SHAVING  OF  EPIDERMAL  OR  DERMAL  LESION,  SINGLE  LESION,  TRUNK,  ARMS  OR  LEGS;  LESK)N  DIAMETER  05  CM  OR  LESS 
SHAVING  OF  EPIDERMAL  OR  DERMAL  LESION,  SINGLE  LESION,  TRUNK,  ARMS  OR  LEGS;  LESION  DIAMETER  0.6  TO  1.0  CM 
SHAVING  OF  EPIDERMAL  OR  DERMAL  LESION,  SINGLE  LESK3N,  TRUNK,  ARMS  OR  LEGS;  LESK3N  DIAMETER  1.1  TO  ^0  CM 
SHAVING  OF  EPIDERMAL  OR  DERMAL  LESION,  SINGLE  LESION,  TRUNK,  ARMS  OR  LEGS;  LESK3N  DIAMETER  OVER  2.0  CM 
SHAVING  OF  EPIDERMAL  OR  DERMAL  LESION,  SINGLE  LESK3N.  SCALP,  NECK,  HANDS,  FEET,  GENITALIA;  LESK3N  DIAMETER  0.5  CM 
OR  LESS 

SHAVING  OF  EPIDERMAL  OR  DERMAL  LESION.  SINGLE  LESION,  SCALP,  NECK.  HANDS.  FEET.  GENITALIA;  LESION  DIAMETER  0.6  TO 
1.0  CM 

SHAVING  OF  EPIDERMAL  OR  DERMAL  LESION.  SINGLE  LESION.  SCALP,  NECK.  HANDS.  FEET.  GENITALIA;  LESKM  DIAMETER  1.1  TO 
2.0  CM 

SHAVING  OF  EPIDERMAL  OR  DERMAL  LESK3N.  SINGLE  LESION.  SCALP,  NECK.  HANDS,  FEET.  GENITAUA;  LESION  DIAMETER  OVER  2.0 
CM 

SHAVING  OF  EPIDERMAL  OR  DERMAL  LESION.  SINGLE  LESK3N,  FACE.  EARS,  EYEUDS.  NOSE.  UPS.  MIXXXJS  MEMBRANE;  LESION  DI- 
AMETER 05  CM  OR  I  Ft>-Q 

SHAVING  OF  EPIDERMAL  OR  DERMAL  LESK5N.  SINGLE  LESION.  FACE.  EARS,  EYEUDS.  NOSE.  UPS.  MUCOUS  MEMBRANE;  LESKJN  DI- 
AMETER 0.6  TO  1 .0  CM 

SHAVING  OF  EPIDERMAL  OR  DERMAL  LESKM.  SINGLE  LESION,  FACE.  EARS.  EYEUDS.  NOSE.  UPS.  MUCOUS  MEMBRANE;  LESK3N  DI- 
AMETER 1.1  TO  2.0  CM 

SHAVING  OF  EPIDERMAL  OR  DERMAL  LESION,  SINGLE  LESION,  FACE.  EARS.  EYEUDS.  NOSE.  UPS,  MUCOUS  MEMBRANE;  LESION  DI- 
AMETER OVER  2.0  CM 

AVULSION  OF  NAIL  PLATE,  PARTIAL  OR  COMPLETE,  SIMPLE;  SINGLE 
AVULSION  OF  NAIL  PLATE,  PARTIAL  OR  COMPLETE.  SIMPLE;  SECOND  NAIL  PLATE 

AVULSION  OF  NAIL  PLATE.  PARTIAL  OR  COMPLETE.  SIMPLE;  EACH  ADDITIONAL  NAIL  PLATE  .     , 

WEDGE  EXCISKJN  OF  SKIN  OF  NAIL  FOLD  (EG,  FOR  INGROWN  TOENAIL) 
INJECTION.  INTRALESIONAU  UP  TO  AND  INCLUDING  SEVEN  LESIONS 
INJECTION,  INTRALESK3NAL;  MORE  THAN  SEVEN  LESIONS 
DERMABRASION;  SUPERRCIAL,  ANY  SITE,  (EG,  TATTOO  REMOVAL) 
ABRASION;  SINGLE  LESION  (EG,  KERATOSIS.  SCAR) 
ABRASION;  EACH  ADDITIONAL  FOUR  LESIONS  OR  LESS 
CHEMKDAL  PEEL,  FACIAL;  EPIDERMAL 
CHEMICAL  PEEL,  FACIAL;  DERMAL 
CHEMK>L  PEEL.  NONFACIAU  EPIDERMAL 
CHEMCAL  PEEL.  NONFACIAL;  DERMAL 

(Saa  Addandum  D.  tor  Paymani  ol  Madteal  Viitt) 

1  Cfn- coda*  Md  daacrlpllam  only  are  copyrigM  1997  Amarinn  MadtoW  AMOCiaHori.  Al  RVtt  Resaivad.  AppliciM 

2  CopyrigM  1994  Amaiican  Dental  Aaaadalion.  Al  rights  rasarved. 
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Addendum  C— Proposed  hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


cptv 

HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


151 
151 
151 
151 
151 
151 
151 

151 
151 
151 
151 
151 
151 
151 
151 
151 
151 
151 
151 
151 
151 
1S1 

151 

151 

151 

151 

151 

151 
151 
151 
151 
151 

152 
152 
152 

152 

152 

152 

162 

152 

152 

152 

152 

152 

152 

152 

'152 

152 
152 

161 
161 

16t 


15810 
15850 
15851 
15862 
16000 
16020 
16025 

16030 
17250 
17260 
17261 
17262 
17263 
17264 
17266 
17270 
17271 
17272 
17273 
17274 
17276 
17280 

17281 

17282 

17283 

17284 

17286 

17340 
17360 
17380 
42809 

89220 


SAl^BRASION;  20  SQ  CM  OR  LESS 

REMOVAL  OF  SUTURES  UNDER  ANESTHESIA  (OTHER  THAN  LOCAL),  SAME  SURGEON 
REMOVAL  OF  SUTURES  UNDER  ANESTHESIA  (OTHER  THAN  LOCAL).  OTHER  SURGEON 
DRESSING  CHANGE  (FOR  OTHER  THAN  BURNS)  UNDER  ANESTHESIA  (OTHER  THAN  LOCAL) 
INITIAL  TREATMENT.  FIRST  DEGREE  BURN.  WHEN  NO  MORE  THAN  LOCAL  TREATMENT  IS  REQUIRED 
DRESSINGS  AND/OR  DEBRIDEMENT.  INITIAL  OR  SUBSEQUENT;  WITHOUT  ANESTHESIA.  OFFICE  OR  HOSPITAL,  SMALL 
DRESSINGS  AND/OR  DEBRIDEMENT.  INITIAL  OR  SUBSEQUENT;  WITHOUT  ANESTHESIA.  MEDIUM  (EG.  WHCXE  FACE  OR  WHOLE  EX- 
TREMITY) 

DRESSIhiGS  AND/OR  DEBRIDEMENT,  INITIAL  OR  SUBSEQUENT;  WITHOUT  ANESTHESIA,  LARGE  (EG,  MORE  THAN  ONE  EXTREMITY) 
CHEMICAL  CAUTERIZATION  OF  GRANULATION  TISSUE  (PROUD  FLESH,  SINUS  OR  FISTULA) 
DESTRUCTION,  MALIGNANT  LESION,  ANY  METHOD,  TRUNK,  ARMS  OR  LEGS;  LESION  DIAMETER  0.5  CM  OR  LESS 
DESTRUCTION,  MALIGNANT  LESION.  ANY  METHOD,  TRUNK,  ARMS  OR  LEGS;  LESION  DIAMETER  0.6  TO  1.0  CM 
DESTRUCTION.  MALIGNANT  LESION,  ANY  METHOD,  TRUNK,  ARMS  OR  LEGS;  LESION  DIAMETER  1.1  TO  2.0  CM 
DESTRUCTION,  MALIGNANT  LESION,  ANY  METHOD,  TRUNK,  ARMS  OR  LEGS;  LESION  DIAMETER  2.1  TO  3.0  CM 
DESTRUCTION,  MALIGNANT  LESION,  ANY  METHOD,  TRUNK.  ARMS  OR  LEGS;  LESION  DIAMETER  3.1  TO  4.0  CM 
DESTRUCTION,  MALIGNANT  LESION,  ANY  METHOD,  TRUNK,  ARMS  OR  LEGS;  LESION  DIAMETER  OVER  4.0  CM 
DESTRUCTION,  MALIGNANT  LESION,  ANY  METHOD,  SCALP,  NECK.  HANDS.  FEET,  GENITALIA;  LESION  DIAMETER  0.5  CM  OR  LESS 
DESTRUCTION,  MALIGNANT  LESION,  ANY  METHOD,  SCALP.  NECK.  HANDS.  FEET,  GENITALIA;  LESION  DIAMETER  0.6  TO  1.0  CM 
DESTRUCTION,  MALIGNANT  LESION,  ANY  METHOD,  SCALP,  NECK,  HANDS,  FEET,  GENITAUA;  LESION  DIAMETER  1.1  TO  2.0  CM 
DESTRUCTION,  MALIGNANT  LESION,  ANY  METHOD,  SCALP,  NECK,  HANDS,  FEET,  GENITALIA;  LESION  DIAMETER  2.1  TO  3.0  CM 
DESTRUCTION,  MAUGNANT  LESION,  ANY  METHOD,  SCALP.  NECK,  HANDS,  FEET,  GENITAUA;  LESION  DIAMETER  3.1  TO  4.0  CM 
DESTRUCTION,  MALIGNANT  LESION,  ANY  METHOD.  SCALP,  NECK,  HANDS,  FEET,  GENITAUA;  LESION  DIAMETER  OVER  4.0  CM 
DESTRUCTION.  MALIGNANT  LESION.  ANY  METHOD.  FACE,  EARS,  EYEUDS,  NOSE,  UPS,  MUCOUS  MEMBRANE:  LESION  DIAMETER  0.5 
CM  OR  LESS 

DESTRUCTION,  MALIGNANT  LESION,  ANY  METHOD,  FACE,  EARS,  EYEUDS,  NOSE,  UPS,  MUCOUlS  MEMBRANE:  LESION  DIAMETER  0.6 
TO  1.0  CM 

DESTRUCTION.  MAUGNANT  LESION,  ANY  METHOD.  FACE,  EARS,  EYEUDS.  NOSE,  UPS,  MUCOUS  MEMBRANE:  LESION  DIAMETER  1.1 
TO  2.0  CM 

DESTRUCTION.  MAUGNANT  LESION.  ANY  METHOD.  FACE,  EARS,  EYEUDS,  NOSE,  UPS,  MUCOUS  MEMBRANE:  LESION  DIAMETER  2.1 
TO  3.0  CM 

DESTRUCTION,  MALIGNANT  LESION,  ANY  METHOD,  FACE,  EARS,  EYEUDS,  NOSE,  UPS,  MUCOUS  MEMBRANE:  LESK3N  DIAMETER  3.1 
TO  4.0  CM 

DESTRUCTION.  MALIGNANT  LESION,  ANY  METHOD.  FACE.  EARS.  EYEUDS.  NOSE,  UPS,  MUCOUS  MEMBRANE;  LESION  DIAMETER 
OVER  4.0  CM 

CRYOTHERAPY  (C02  SLUSH.  LIQUID  N2)  FOR  ACNE  ^^ 

CHEMICAL  EXFOLIATION  FOR  ACNE  (EG,  ACNE  PASTE,  ACID) 
ELECTROLYSIS  EPILATION,  EACH  1/2  HOUR 
REMOVAL  OF  FOREIGN  BODY  FROM  PHARYNX 
DEBRIDEMENT,  MASTOIDECTOMY  CAVITY,  SIMPLE  (EG.  ROUTINE  CLEANING) 


$52a48 


S261.71 


S106.7 


SUR- 


Lavel  II  debridemenVdestruction  T  10.43 

16010    DRESSINGS  ANDADR  DEBRIDEMENT,  INITIAL  OR  SUBSEQUENT;  UNDER  ANESTHESIA.  SMAU 

16015    DRESSINGS  AND/OR  DEBRIDEMENT.  INITIAL  OR  SUBSEQUENT;  UNDER  ANESTHESIA,  MEDIUM  OR  LARGE.  OR  WITH  MAJOR 

DEBRIDEMENT 
46900    DESTRUCTION  OF  LESION(S),  ANUS  (EG.  CONDYLOMA,  PAPiaOMA.  MOLLUSCUM  CONTAGIOSUM,  HERPETIC  VESICLE),  SIMPLE; 

CHEMICAL 
46910    DESTRUCTION  OF  LESK>I(S).  ANUS  (EG,  CONDYLOMA,  PAPtUOMA,  MOUUSCUM  CONTAGIOSUM,  HERPETIC  VESICLE),  SIMPLE; 

ELECTROOESICCATION 

46916  DESTRUCTION  OF  LESION(S),  ANUS  (EG,  CONDYLOMA,  PAPIUOMA,  MOaUSCUM  CONTAGIOSUM,  HERPETIC  VESICLE),  SIMPLE; 
CRYOSURGERY 

46917  DESTRUCTION  OF  LESION(S),  ANUS  (EG.  CONDYLOMA,  PAPILLOMA,  MOLLUSCUM  CONTAGIOSUM,  HERPETIC  VESICLE),  SIMPLE; 
LASER  SURGERY 

46922    DESTRUCTION  OF  LESK3N(S),  ANUS  (EG,  CONDYLOMA,  PAPILLOMA,  MOUUSCUM  CONTAGIOSUM,  HERPETIC  VESCLE),  SIMPLE; 

QKDAL  EXCISION 
46924    DESTRUCTION  OF  LESK3N(S),  ANUS  (EG.  CONDYLOMA.  PAPILLOMA.  MOUUSCUM  CONTAGIOSUM,  HERPETIC  VESICLE),  EXTENSIVE, 

ANY  METHOD 
54060    DESTRUCTION  OF  LESION(S),  PENIS  (EG,  CONDYLOMA,  PAPILLOMA,  MOLLUSCUM  CONTAGIOSUM,  HERPETIC  VESICLE),  SIMPLE; 

CHEMK>L 
54065/  DESTRUCTION  OF  LESION(S),  PENIS  (EG,  CONDYLOMA,  PAPILLOMA,  MOUUSCUM  CONTAGIOSUM,  HERPETIC  VESICLE),  SIMPLE; 
/     ELECTROOESICCATION 

54066  DESTRUCTION  OF  LESION(S),  PENIS  (EG,  CONDYLOMA.  PAPIUOMA.  MOUUSCUM  CONTAGIOSUM,  HERPETIC  VESICLE),  SIMPLE; 
CRYOSURGERY 

54067  DESTRUCTION  OF  LESION(S).  PENIS  (EG,  CONDYLOMA,  PAPIUOMA,  MOUUSCUM  CONTAGIOSUM,  HERPETIC  VESICLE),  SIMPLE; 
LASER  SURGERY 

54060    DESTRUCTION  OF  LESK}N(S),  PENIS  (EG,  CONDYLOMA,  PAPILLOMA,  MOUUSCUM  CONTAGIOSUM,  HERPETIC  VESICLE),  SIMPLE;  SUR- 
GICAL EXCISION 

54066    0ESTRUCTK3N  OF  LESION(S),  PENIS  (EG,  CONDYLOMA,  PAPIUOMA.  MOUUSCUM  CONTAGIOSUM,  HERPETIC  VESICLE),  EXTENSIVE, 
ANY  METHOD 

56501     DESTRUCTION  OF  LESION(S),  VULVA;  SIMPLE,  ANY  METHOD 

56615    DESTRUCTION  OF  LESION(S),  VULVA;  EXTENSIVE,  ANY  METHOD 

Level  I  ewision/biopsy  T  3.50        $177.34  $75.48  $35;47 

11 100  BIOPSY  OF  SKIN.  SUBCUTANEOUS  TISSUE  AND/OR  MUCOUS  MEMBRANE  (INCLUDING  SIMPLE  CLOSURE),  UNLESS  OTHERWISE  UST- 
ED  (SEPARATE  PROCEDURE);  SINGLE  LESION 

1 1 101  BIOPSY  OF  SKIN.  SUBCUTANEOUS  TISSUE  AND/OR  MUCOUS  MEMBRANE  (INCLUDING  SIMPLE  CLOSURE),  UNLESS  OTHERWISE  UST- 
ED  (SEPARATE  PROCEDURE);  EACH  SEPARATE/ADDITIONAL  LESION 


<Sm  AMMidum  D.  tor  Paymanl  ol 
<  CPT  eodM  and  dMcrtpdong  only  «• 
>CepyiigM  1M4  AiMriean  DanW 
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ADDENDUM  C— PROPOSED  HOSPITAL  OUTPATIENT  PAYMENT  FOR  PROCEDURES  BY  APC— Continued 


APC 


CPTV 
HCPCS2 


HCPCS  Description 


Status 
Micaior 


Relative 


Proposed 
payment 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


EXCISION.  BENIGN  LESION.  EXCEPT  SKIN  TAG  (UNLESS  USTED  ELSEWHERE),  TRUNK.  ARMS  OR  LEGS;  LESION  DIAMETER  0.5  CM  OR 
LESS 

EXCISION,  BENIGN  LESION,  EXCEPT  SKIN  TAG  (UNLESS  USTED  ELSEWHERE),  TRUNK.  ARMS  OR  LEGS;  LESION  DIAMETER  0.6  TO  1.0 
CM 

EXCISION,  BENK3N  LESION,  EXCEPT  SKIN  TAG  (UNLESS  USTED  ELSEWHERE),  TRUNK.  ARMS  OR  LEGS;  LESION  DIAMETER  1.1  TO  2.0 
CM 

EXCISION,  BENIGN  LESION,  EXCEPT  SKIN  TAG  (UNLESS  USTED  ELSEWHERE).  TRUNK.  ARMS  OR  LEGS;  LESION  DIAMETER  2.1  TO  3.0 
CM 

EXCISION.  BENIGN  LESION,  EXCEPT  SKIN  TAG  (UNLESS  USTED  ELSEWHERE).  SCALP.  NECK,  HANDS.  FEET.  GENITALIA;  LESION  DI- 
AMETER 0.5  CM  OR  LESS 

EXCISION.  BENIGN  LESION.  EXCEPT  SKIN  TAG  (UNLESS  USTED  ELSEWHERE),  SCALP,  NECK,  HANDS,  FEET,  GENITALIA;  LESION  DI- 
AMETER 0.6  TO  1 .0  CM 

EXCISION.  BENIGN  LESION,  EXCEPT  SKIN  TAG  (UNLESS  USTED  ELSEWHERE).  SCALP.  NECK.  HANDS.  FEET.  GENITAUA;  LESION  DI- 
AMETER 1.1  TO  2.0  CM 

EXCISION,  BENIGN  LESION.  EXCEPT  SKIN  TAG  (UNLESS  LISTED  ELSEWHERE),  SCALP,  NECK.  HANDS,  FEET,  GENITAUA;  LESION  DI- 
AMETER 2.1  TO  3.0  CM 

EXCISION.  OTHER  BENIGN  LESION  (UNLESS  USTED  ELSEWHERE).  FACE,  EARS,  EYEUDS.  NOSE.  UPS.  MUCOUS  MEMBRANE;  LESION 
DIAMETER  0.5  CM  OR  LESS 

EXCISK3N.  OTHER  BENIGN  LESION  (UNLESS  LISTED  ELSEWHERE).  FACE.  EARS.  EYEUDS.  NOSE.  UPS,  MUCOUS  MEMBRANE;  LESION 
DIAMETER  0.6  TO  1.0  CM 

EXCISKDN.  OTHER  BENIGN  LESION  (UNLESS  USTED  ELSEWHERE).  FACE.  EARS,  EYEUDS,  NOSE,  UPS,  MUCOUS  MEMBRANE;  LESION 
DIAMETER  1.1  TO  2.0  CM 

EXCISION,  OTHER  BENIGN  LESION  (UNLESS  USTED  ELSEWHERE),  FACE,  EARS,  EYEUDS,  NOSE.  UPS.  MUCOUS  MEMBRANE;  LESION 
DIAMETER  2.1  TO  3.0  CM 

EXCISION,  MAUGNANT  LESION,  TRUNK,  ARMS,  OR  LEGS;  LESION  DIAMETER  0.5  CM  OR  LESS 
EXCISION.  MAUGNANT  LESION.  TRUNK,  ARMS.  OR  LEGS;  LESION  DIAMETER  0.6  TO  1 .0  CM 
EXCISION,  MAUGNANT  LESION,  TRUNK,  ARMS,  OR  LEGS;  LESION  DIAMETER  1.1  TO  2.0tM 
EXCISION,  MAUGNANT  LESION,  TRUNK.  ARMS,  OR  LEGS;  LESION  DIAMETER  2.1  TO  3.0  CM 
EXCISION.  MAUGNANT  LESION.  SCALP,  NECK,  HANDS,  FEET,  GENITAUA;  LESION  DIAMETER  0.5  CM  OR  LESS 
EXCISION,  MAUGNANT  LESION,  SCALP,  NECK,  HANDS,  FEET.  GENITALIA;  LESK5N  DIAMETER  0.6  TO  1 .0  CM 
EXCISION.  MAUGNANT  LESION.  SCALP,  NECK.  HANDS.  FEET.  GENITALIA;  LESION  DIAMETER  1.1  TO  2.0  CM 
EXCISION.  MAUGNANT  LESION.  SCALP.  NECK.  HANDS.  FEET.  GENITAUA;  LESION  DIAMETER  2.1  TO  3.0  CM 
EXCISION.  MAUGNANT  LESION,  FACE.  EARS,  EYELIDS,  NOSE.  UPS;  LESION  DIAMETER  0.5  CM  OR  LESS 
EXCISION,  MAUGNANT  LESION,  FACE,  EARS,  EYELIDS,  NOSE,  UPS;  LESION  DIAMETER  0.6  TO  1.0  CM 
EXCISION,  MAUGNANT  LESION,  FACE,  EARS,  EYEUDS,  NOSE,  UPS;  LESION  DIAMETER  1.1  TO  2.0  CM 
EXCISION,  MAUGNANT  LESION,  FACE,  EARS,  EYELIDS,  NOSE,  LIPS;  LESION  DIAMETER  2.1  TO  3.0  CM 

EXCISION  OF  NAIL  AND  NAIL  MATRIX,  PARTIAL  OR  COMPLETE,  (EG,  INGROWN  OR  DEFORMED  NAIL)  FOR  PERMANENT  REMOVAL; 
REMOVAL  OF  FOREK3N  BODY  IN  MUSCLE  OR  TENDON  SHEATH;  SIMPLE 
BIOPSY,  SOFT  TISSUE  OF  NECK  OR  THORAX 
BIOPSY,  SOFT  TISSUE  OF  BACK  OR  FLANK;  SUPERFICIAL 
BIOPSY,  SOFT  TISSUE  OF  SHOULDER  AREA;  SUPERFICIAL 
BIOPSY,  SOFT  TISSUE  OF  UPPER  ARM  OR  ELBOW  AREA;  SUPERRCIAL 
REMOVAL  OF  FOREIGN  BODY,  UPPER  ARM  OR  ELBOW  AREA;  SUBCUTANEOUS 
BIOPSY,  SOFT  TISSUE  OF  FOREARM  AND/OR  WRIST;  SUPERFICIAL 
BIOPSY,  SOFT  TISSUE  OF  LEG  OR  ANKLE  AREA;  SUPERFICIAL 
REMOVAL  OF  FOREIGN  BODY,  FOOT;  SUBCUTANEOUS 
BIOPSY  OF  VULVA  OR  PERINEUM  (SEPARATE  PROCEDURE);  ONE  LESION 

BIOPSY  OF  VULVA  OR  PERINEUM  (SEPARATE  PROCEDURE);  EACH  SEPARATE  ADDITIONAL  LESK)N 
UNUSTED  PROCEDURE,  FEMALE  GENITAL  SYSTEM  (NONOBSTETRICAL) 
BIOPSY  EXTERNAL  EAR 
BIOPSY  EXTERNAL  AUDITORY  CANAL 


161 

11400 

161 

11401 

161 

11402 

161 

11403 

161 

11420 

161 

11421 

161 

11422 

161 

11423 

161 

11440 

161 

11441 

161 

11442 

161 

11443 

161 

11600 

161 

11601 

161 

11602 

161 

11603 

161 

11620 

161 

11621 

161 

11622 

161 

11623 

161 

11640 

161 

11641 

161 

11642 

161 

11643 

161 

11750 

161 

20520 

161 

21550 

161 

21920 

161 

23065 

161 

24065 

161 

24200 

161 

25065 

161 

27613 

161 

28190 

161 

56605 

161 

56606 

161 

58999 

161 

69100 

161 

69105 

162 

Level  lie: 

162 

11043 

162 

11044 

162 

11404 

162 

11424 

162 

11444 

162 

11604 

162 

11770 

162 

16035 

162 

16040 

162 

16041 

162 

16042 

162 

17304 

5.67 


$287.30 


$125.43 


$57.46 


162 


17305 


DEBRIDEMENT;  SKIN,  SUBCUTANEOUS  TISSUE,  AND  MUSCLE 
DEBRIDEMENT;  SKIN,  SUBCUTANEOUS  TISSUE,  MUSCLE,  AND  BONE 

EXCISION,  BENK3N  LESION,  EXCEPT  SKIN  TAG  (UNLESS  USTED  ELSEWHERE),  TRUNK,  ARMS  OR  LEGS;  LESION  DIAMETER  3.1  TO  4J) 
CM 

EXCISION,  BENIGN  LESION,  EXCEPT  SKIN  TAG  (UNLESS  USTED  ELSEWHERE),  SCALP,  NECK,  HANDS,  FEET,  GENITALIA;  LESION  DI- 
AMETER 3.1  TO  4.0  CM 

EXCISION,  OTHER  BENIGN  LESION  (UNLESS.  LISTED  ELSEWHERE),  FACE,  EARS.  EYEUDS,  NOSE,  UPS.  MUCOUS  MEMBRANE;  LESION 
DIAMETER  3.1  TO  4.0  CM 

EXCISION,  MAUGNANT  LESION,  TRUNK,  ARMS,  OR  LEGS;  LESION  DIAMETER  3.1  TO  4.0  CM 
EXCISION  OF  PILONIDAL  CYST  OR  SINUS;  SIMPLE 
ESCHAROTOMY 

EXCISION  BURN  WOUND,  WITHOUT  SKIN  GRAFTING,  EMPLOYING  ALLOPLASTIC  DRESSING  (EG,  SYNTHETTC  MESH),  ANY  ANATOMIC 
SITE;  UP  TO  ONE  PERCENT  TOTAL  BODY  SURFACE  AREA 

EXCISION  BURN  WOUND,  WITHOUT  SKIN  GRAFTING,  EMPLOYING  ALLOPLASTIC  DRESSING  (EG,  SYNTHETIC  MESH).  ANY  ANATOMIC 
SITE;  GREATER  THAN  ONE  PERCENT  AND  UP  TO  NINE  PERCENT  TOTAL  BODY  SURFACE  AREA 

EXCISION  BURN  WOUND,  WITHOUT  SKIN  GRAFTING,  EMPLOYING  ALLOPLASTIC  DRESSING  (EG,  SYNTHETIC  MESH),  ANY  ANATOMC 
SITE;  EACH  ADDITIONAL  NINE  PERCENT  TOTAL  BODY  SURFACE  AREA,  OR  PART  THEREOF 

CHEMOSURGERY  (MOHS'  MICROGRAPHIC  TECHNIQUE),  INCLUDING  REMOVAL  OF  AU  GROSS  TUMOR,  SURGICAL  EXCISKDN  OF  TIS- 
SUE SPECIMENS,  MAPPING,  COLOR  CODING  OF  SPEOMENS,  MtCROSCOPC  EXAMINATK3N  OF  SPECIMENS  BY  THE  SURGEON,  AND 
COMPLETE  HISTOPATHOLOGIC  PREPARATION;  Fl 

CHEMOSURGERY  (MOHS'  MICROGRAPHIC  TECHNIQUE).  INCLUDING  REMOVAL  OF  AU  GROSS  TUMOR,  SURGICAL  EXCISKDN  OF  TIS- 
SUE SPECIMENS,  MAPPING,  COLOR  CODING  OF  SPECIMENS.  MICROSCOPK:  EXAMINATKDN  OF  SPEQMENS  BY  THE  SURGEON,  AND 
COMPLETE  HISTOPATHOLOGIC  PREPARATION;  SE 


(See  Addenduni  D.  lor  Payment  o(  Iriedical  Visits) 

'CPT  codes  and  descrtpBons  only  aracopyriBM  1997  American  Medici 

»Copyrlgtit  1994  American  Dental  Aa«ociaton.AI  rights  reserved. 
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Addendum  C— Proposed  hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


CHEMOSURGERY  (MOHS'  MICROGRAPHIC  TECHNIQUE),  INCLUDING  REMOVAL  OF  AU  GROSS  TUMOR,  SURGICAL  EXCISION  OF  TIS- 
SUE SPECIMENS,  MAPPING,  COLOR  CODING  OF  SPECIMENS,  MICROSCOPIC  EXAMINATION  OF  SPECIMENS  BY  THE  SURGEON,  AND 
COMPLETE  HISTOPATHOLOGIC  PREPARATION;  TH 

CHEMOSURGERY  (MOHS'  MICROGRAPHIC  TECHNIQUE),  INCLUDING  REMOVAL  OF  ALL  GROSS  TUMOR.  SURGICAL  EXCISION  OF  TIS- 
SUE SPECIMENS,  MAPPING,  COLOR  CODING  OF  SPECIMENS,  MICROSCOPIC  EXAMINATION  OF  SPECIMENS  BY  THE  SURGEON.  AND 
COMPLETE  HISTOPATHOLOGIC  PREPARATION:  AD 

CHEMOSURGERY  (MOHS'  MICROGRAPHIC  TECHNIQUE),  INCLUDING  REMOVAL  OF  ALL  GROSS  TUMOR,  SURGICAL  EXCISION  OF  TIS- 
SUE SPECIMENS,  MAPPING.  COLOR  CODING  OF  SPECIMENS.  MICROSCOPIC  EXAMINATION  OF  SPECIMENS  BY  THE  SURGEON.  AND 
COMPLETE  HISTOPATHOLOGIC  PREPARATION;  MO 
BIOPSY,  MUSCLE;  SUPERFICIAL 
BIOPSY,  MUSCLE;  DEEP 

BIOPSY.  BONE,  TROCAR,  OR  NEEDLE;  SUPERFICIAL  (EG,  ILIUM,  STERNUM,  SPINOUS  PROCESS,  RIBS) 
BIOPSY,  BONE,  TROCAR,  OR  NEEDLE;  DEEP  (VERTEBRAL  BODY,  FEMUR) 

REMOVAL  OF  IMPLANT;  SUPERFICIAL.  (EG,  BURIED  WIRE,  PIN  OR  ROD)  (SEPARATE  PROCEDURE) 
REMOVAL  OF  SUBDELTOID  (OR  INTRATENDINOUS)  CALCAREOUS  DEPOSITS,  OPEN  METHOD 
EXCISION,  TUMOR.  SHOULDER  AREA;  SUBCUTANEOUS 
EXCISION.  TUMOR.  UPPER  ARM  OR  ELBOW  AREA;  SUBCUTANEOUS 
EXCISION.  TUMOR.  FOREARM  AND/OR  WRIST  AREA;  SUBCUTANEOUS 
BIOPSY.  SOFT  TISSUE  OF  PELVIS  AND  HIP  AREA;  SUPERFICIAL 
BIOPSY.  SOFT  TISSUE  OF  THIGH  OR  KNEE  AREA;  SUPERFICIAL 
EXCISION.  TUMOR,  FOOT;  SUBCUTANEOUS 
LIGATION  OR  BIOPSY,  TEMPORAL  ARTERY 
UNLISTED  PROCEDURE,  VASCULAR  SURGERY 
BIOPSY  OF  PENIS;  CUTANEOUS  (SEPARATE  PROCEDURE) 
BIOPSY  OF  PENIS;  DEEP  STRUCTURES 
BIOPSY  OF  EXTRAOCULAR  MUSCLE 
UNUSTED  PROCEDURE.  OCULAR  MUSCLE 
BIOPSY  OF  CONJUNCTIVA 

EXaSION  OF  LESION.  CONJUNCTIVA;  UP  TO  1  CM 
EXCISION  OF  LESION.  CONJUNCTIVA;  OVER  1  CM 
DESTRUCTION  OF  LESION,  CONJUNCTIVA 
UNUSTED  PROCEDURE,  CONJUNCTIVA 


162 

17306 

162 

17307 

162 

17310 

162 

20200 

162 

20205 

162 

20220 

162 

20225 

162 

20670 

162 

23000 

162 

23075 

162 

24075 

162 

25075 

162 

27040 

162 

27323 

162 

28043 

162 

37609 

162 

37799 

162 

54100 

162 

54105 

162 

67350 

162 

67399 

162 

68100 

162 

68110 

162 

66115 

162 

68135 

162 

68399 

163 

Level  III  e 

163 

10121 

163 

11010 

163 

11011 

163 

11012 

163 

11406 

163 

11426 

163 

11446 

163 

11450 

163 

11451 

163 

11462 

163 

11463 

163 

11470 

163 

11471 

163 

11606 

163 

11624 

163 

11626 

163 

11644 

163 

11646 

163 

11752 

163 

11771 

163 

11772 

163 

11971 

163 

15780 

163 

15781 

163 

15782 

163 

15811 

163 

15838 

163 

15920 

163 

15931 

163 

15633 

163 

15940 

163 

15941 

163 

15960 

163 

15961 

163 

15999 

10.69         $541.66 


$264.66 


S108.33 


INCISION  AND  REMOVAL  OF  FOREIGN  BODY.  SUBCUTANEOUS  TISSUES;  COMPUCATED 

DEBRIDEMENT  INCLUOINQ  REMOVAL  OF  FOREIGN  MATERIAL  ASSOCIATED  WITH  OPEN  FRACTURE(S)  AND/OR  DISLOCATION(S):  SKIN 
AND  SUBCUTANEOUS  TISSUES 

DEBRIDEMENT  INCLUDING  REMOVAL  OF  FOREIGN  MATERIAL  ASSOCIATED  WITH  OPEN  FRACTURE(S)  ANDOR  DISLOCATION(S):  SKIN. 
SUBCUTANEOUS  TISSUE.  MUSCLE  FASCIA,  AND  MUSCLE 

DEBRIDEMENT  INCLUDING  REMOVAL  OF  FOREIGN  MATERIAL  ASSOCIATED  WITH  OPEN  FRACTURE(S)  AND/OR  D<SLOCATION(S):  SKIN, 
SUBCUTANEOUS  TISSUE,  MUSCLE  FASCIA,  MUSCLE,  AND  BONE 

EXCISION.  BENIGN  LESION.  EXCEPT  SKIN  TAG  (UNLESS  USTED  ELSEWHERE),  TRUNK.  ARMS  OR  LEGS;  LESK3N  DIAMETER  OVER 
EXCISK3N,  BENIGN  LESION,  EXCEPT  SKIN  TAG  (UNLESS  USTED  ELSEWHERE),  SCALP,  NECK.  HANDS,  FEET,  GENITALIA;  LESION  DI- 
AMETER OVER  4.0  CM 

EXOSKM,  OTHER  BENIGN  LESION  (UNLESS  USTED  ELSEWHERE).  FACE,  EARS.  EYEUDS.  NOSE.  UPS.  MUCOUS  MEMBRANE;  LESION 
DIAMETER  OVER  4.0  CM 

EXCISION  OF  SKIN  AND  SUBCUTANEOUS  TISSUE  FOR  HIDRAbENITIS.  AXILLARY;  WITH  SIMPLE  OR  INTERMEDIATE  REPAIR 
EXCISKM  OF  SKIN  AND  SUBCUTANEOUS  TISSUE  FOR  HIDRADENITIS.  AXILLARY;  WITH  COMPLEX  REPAIR 
EXCISION  OF  SKIN  AND  SUBCUTANEOUS  TISSUE  FOR  HIDRADENITIS.  INGUINAL;  WHTH  SIMPLE  OR  INTERMEDIATE  REPAIR 
EXCISK3N  OF  SKIN  AND  SUBCUTANEOUS  TISSUE  FOR  HIDRADENITIS.  INGUINAL;  WITH  COMPLEX  REPAIR 

EXCISK3N  OF  SKIN  AND  SUBCUTANEOUS  TISSUE  FOR  HIDRADENITIS.  PERIANAL.  PERINEAL.  OR  UMBIUCAL;  WITH  SIMPLE  OR  INTER- 
MEDIATE REPAIR 

EXCISION  OF  SKIN  AND  SUBCUTANEOUS  TISSUE  FOR  HIDRADENITIS,  PERIANAL.  PERINEAL.  OR  UMBIUCAL;  WITH  COMPLEX  REPAIR 
EXCtSKM.  MAUGNANT  LESK)N.  TRUNK.  ARMS.  OR  LEGS;  LESION  DIAMETER  OVER  4.0  CM 
EXCISION.  MALIGNANT  LESK>I.  SCALP.  NECK.  HANDS.  FEET.  GENITALIA;  LESKM  DIAMETER  3.1  TO  4.0  CM 
EXCISKM.  MAUGNANT  LESK3N.  SCALP.  NECK.  HANOS>  FEET,  GENITALIA;  LESKM  DIAMETER  OVER  4.0  CM 
EXCISKJN.  MAUGNANT  LESK3N.  FACE.  EARS.  EYEUDS,  NOSE.  UPS;  LESION  DIAMETER  3.1  TO  4.0  CM 
EXCISION,  MAUGNANT  LESKX,  FACE.  EARS,  EYEUDS.  NOSE.  UPS;  LESK3N  DIAMETER  OVER  4.0  CM 

EXCISION  OF  NAIL  AND  NAIL  MATRIX,  PARTIAL  OR  COMPLETE.  (EG,  INGROWN  OR  DEFORMED  NAIL)  FOR  PERMANENT  REMOVAL; 
WITH  AMPUTATION  OF  TUFT  OF  DISTAL  PHALANX 
EXOSION  OF  PILONIDAL  CYST  OR  SINUS:  EXTENSIVE 
EXaSKM  OF  PILONIDAL  CYST  OR  SINUS;  COMPUCATED 
REMOVAL  OF  TISSUE  EXPANOER(S)  WITHOUT  INSERTION  OF  PROSTHESIS 

DERMABRASION;  TOTAL  FACE  (EG.  FOR  ACNE  SCARRING.  FINE  WRINKLING.  RHYTIOS.  GENERAL  KERATOSIS) 
DERMABRASK)N;  SHSMENTAL.  FACE 
DERMABRASK3N:  REQK)NAL,  OTHER  THAN  FACE 
SALABRASION;  OVER  20  SO  CM 

EXCISK3N,  EXCESSIVE  SKIN  AND  SUBCUTANEOUS  TISSUE  (INCLUDING  UPECTOMY);  SUBMENTAL  FAT  PAD 
EXCISKJN.  COCCYGEAL  PRESSURE  ULCER  WITH  COCCYGECTOMY;  WITH  PRIMARY  SUTURE 
EXCISION.  SACRAL  PRESSURE  ULCER.  WITH  PRIMARY  SUTURE; 
EXaSWN.  SACRAL  PRESSURE  ULCER.  WITH  PRIMARY  SUTURE;  WITH  OSTEOTOMY 
EXCISK3N.  ISCHIAL  PRESSURE  ULCER.  WITH  PRIMARY  SUTURE;  ^ 

EXCISION.  ISCHIAL  PRESSURE  ULCER.  WITH  PRIMARY  SUTURE;  WITH  oPfeCTOMY  (ISCHIECTOMY) 
EXCISK3N.  THOCHANTERK:  pressure  ulcer,  with  primary  SUTURE; 
EXCISKJN.  TROCHANTERIC  PRESSURE  ULCER.  WITH  PRIMARY  SUTURE;  WtTH  OSTEOTOMY 
UNUSTED  PROCEDURE.  EXCISKM  PRESSURE  ULCER 


(Sm  AdMndum  0.  lor  Payment  ol  M««cil  VMS) 

<  CPT  codn  and  dMcrlptton*  only  tr«  copyrigM  1997  Amartcan  Madicai  AsMCialian.  Al  RlgM> 

*CopyrlgM  1994  Amarican  Oantal  Atsodalion.  Al  rIgM*  raaarved. 
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ADDENDUM  C— Proposed  hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS2 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

National 

Minimum 

payment 

unadjusted 

unadjusted 

rate 

coinsurance 

coinsurance 

163  20240  BKJPSY.  EXCISIONAL;  SUPERFICIAL  (EG.  lUUM,  STERNUM.  SPINOUS  PROCESS.  RIBS.  TROCHANTER  OF  FEMUR) 

163  20245  BIOPSY.  EXCISIONAL;  DEEP  (EG,  HUMERUS,  ISCHIUM,  FEMUR) 

163  20625  REMOVAL  OF  FOREIGN  BODY  IN  MUSCLE  OR  TENDON  SHEATH;  DEEP  OR  COMPUCATED 

163  20680  REMOVAL  OF  IMPLANT;  DEEP  (EG,  BURIED  WIRE,  PIN,  SCREW,  METAL  BAND,  NAIL.  ROD  OR  PLATE) 

163  21555  EXCISION  TUMOR,  SOFT  TISSUE  OF  NECK  OR  THORAX;  SUBCUTANEOUS 

163  21556  EXCISION  TUMOR,  SOFT  TISSUE  OF  NECK  OR  THORAX;  DEEP,  SUBFASCIAL.  INTRAMUSCULAR 

163  21925  BIOPSY,  SOFT  TISSUE  OF  BACK  OR  FLANK;  DEEP 

163  21930  EXCISION,  TUMOR,  SOFT  TISSUE  OF  BACK  OR  FLANK 

163  21935  RADICAL  RESECTION  OF  TUMOR  (EG,  MALIGNANT  NEOPLASM).  SOFT  TISSUE  OF  BACK  OR  FLANK 

163  22900  EXCISION.  ABDOMINAL  WALL  TUMOR,  SUBFASCIAL  (EG,  DESMOID) 

163  22999  UNUSTED  PROCEDURE,  ABDOMEN,  MUSCULOSKELETAL  SYSTEM 

163  23066  BKDPSY.  SOFT  TISSUE  OF  SHOULDER  AREA;  DEEP 

163  23076  EXCISION.  TUMOR,  SHOULDER  AREA;  DEEP,  SUBFASCIAL.  OR  INTRAMUSCULAR 

163  23077  RADICAL  RESECTION  OF  TUMOR  (EG,  MALIGNANT  NEOPLASM).  SOFT  TISSUE  OF  SHOULDER  AREA 

163  23330  REMOVAL  OF  FOREIGN  BODY,  SHOULDER;  SUBCUTANEOUS 

163  23331  REMOVAL  OF  FOREIGN  BODY,  SHOULDER;  DEEP  (EG,  NEER  PROSTHESIS  REMOVAL) 

163  24066  BIOPSY,  SOFT  TISSUE  OF  UPPER  ARM  OR  ELBOW  AREA;  DEEP 

163  24076  EXCISION.  TUMOR,  UPPER  ARM  OR  ELBOW  AREA;  DEEP,  SUBFASCIAL  OR  INTRAMUSCULAR 

163  24077  RADICAL  RESECTION  OF  TUMOR  (EG,  MALIGNANT  NEOPLASM),  SOFT  TISSUE  OF  UPPER  ARM  OR  ELBOW  AREA 

163  24201  REMOVAL  OF  FOREIGN  BODY,  UPPER  ARM  OR  ELBOW  AREA;  DEEP 

163  25066  BIOPSY.  SOFT  TISSUE  OF  FOREARM  AND/OR  WRIST;  DEEP 

163  25076  EXCISION,  TUMOR,  FOREARM  AND/OR  WRIST  AREA;  DEEP.  SUBFASCIAL  OR  INTRAMUSCULAR 

163  25077  RADICAL  RESECTION  OF  TUMOR  (EG,  MALIGNANT  NEOPLASM).  SOFT  TISSUE  OF  FOREARM  AN»OR  WRIST  AREA 

163  261 15  EXCISION.  TUMOR  OR  VASCULAR  MALFORMATION.  HAND  OR  FINGER;  SUBCUTANEOUS 

163  26116  EXCISION.  TUMOR  OR  VASCULAR  MALFORMATION.  HAND  OR  FINGER;  DEEP.  SUBFASCIAL.  INTRAMUSCULAR 

163  261 17  RADICAL  RESECTION  OF  TUMOR  (EG,  MALIGNANT  NEOPLASM).  SOFT  TISSUE  OF  HAND  OR  RNGER 

163  26320  REMOVAL  OF  IMPLANT  FROM  FINGER  OR  HAND 

163  27041  BIOPSY.  SOFT  TISSUE  OF  PELVIS  AND  HIP  AREA;  DEEP 

163  27047  EXCISION.  TUMOR,  PELVIS  AND  HIP  AREA;  SUBCUTANEOUS 

163  27048  EXCISION.  TUMOR,  PELVIS  AND  HIP  AREA;  DEEP.  SUBFASCIAL.  INTRAMUSCULAR 

163  27049  RADCAL  RESECTION  OF  TUMOR  (EG,  MALIGNANT  NEOPLASM).  SOFT  TISSUE  OF  PELVIS  AND  HIP  AREA 

163  27324  BK3PSY.  SOFT  TISSUE  OF  THIGH  OR  KNEE  AREA;  DEEP 

163  27327  EXCISION.  TUMOR.  THIGH  OR  KNEE  AREA;  SUBCUTANEOUS 

163  27328  EXCISION.  TUMOR,  THIGH  OR  KNEE  AREA;  DEEP.  SUBFASCIAL,  OR  INTRAMUSCULAR 

163  27329  RADICAL  RESECTION  OF  TUMOR  (EG,  MALIGNANT  NEOPLASM),  SOFT  TISSUE  OF  THK3H  OR  KNEE  AREA 

163  27372  REMOVAL  OF  FOREIGN  BODY,  DEEP,  THIGH  REGION  OR  KNEE  AREA 

163  27614  BIOPSY.  SOFT  TISSUE  OF  LEG  OR  ANKLE  AREA;  DEEP 

163  27618  EXaSK3N.  TUMOR,  LEG  OR  ANKLE  AREA;  SUBCUTANEOUS 

163  27619  EXCISK3N,  TUMOR,  LEG  OR  ANKLE  AREA;  DEEP,  SUBFASCIAL  OR  INTRAMUSCULAR 

163  28192  REMOVAL  OF  FOREIGN  BODY,  FOOT;  DEEP 

163  28193  REMOVAL  OF  FOREIGN  BODY,  FOOT;  COMPUCATED 

163  69110  EXCISK3N  EXTERNAL  EAR;  PARTIAL  SIMPLE  REPAIR 

163  69145  EXCISKJN  SOFT  TlSSUE  LESION.  EXTERNAL  AUDITORY  CANAL 

163  69205  REMOVAL  F0REK3N  BODY  FROM  EXTERNAL  AUDITORY  CANAL;  WITH  GENERAL  ANESTHESIA 


181    Level  I  skin  repair 


181 
181 
181 

181 

181 

181 
181 
181 
181 
181 

181 

181 

181 

181 

181 

181 
181 
181 
181 
181 


2.19        $110^7 


S43.84 


S22.19 


11760 
11762 
11920 

11921 

11922 

11950 
11951 
11952 
11964 
12001 

12002 

12004 

12005 

12006 

12007 

12011 
12013 
12014 
12015 
12016 


REPAIR  OF  NAIL  BED 

RECONSTRUCTK)N  OF  NAIL  BED  WITH  GRAFT 

TATTOOING.  INTRADERMAL  INTRODUCTION  OF  INSOLUBLE  OPAQUE  PIGMENTS  TO  CORRECT  COLOR  DEFECTS  OF  SKIN.  INCLUOINQ 

MICROPIGMENTATKSN;  6.0  SQ  CM  OR  LESS 

TATTOOING,  INTRADERMAL  INTRODUCTKJN  OF  INSOLUBLE  OPAQUE  PIGMENTS  TO  CORRECT  COLOR  DEFECTS  OF  SKIN.  INCLUDING 

MICROPK3MENTATION;  6.1  TO  20.0  SQ  CM 

TATTOOING.  INTRADERMAL  INTROOUOTON  OF  INSOLUBLE  OPAQUE  PIGMENTS  TO  CORRECT  COLOR  DEFECTS  OF  SKIN.  INCLUDING 

MICROPK3MENTATION;  EACH  AD0ITK3NAL  20.0  SQ  CM 

SUBCUTANEOUS  INJECTION  OF  "FILUNG"  MATERIAL  (EG.  COLLAGEN);  1  CC  OR  LESS 

SUBCUTANEOUS  INJECTK5N  OF  "FILUNG"  MATERIAL  (EG.  COLLAGEN):  1 .1  TO  5.0  CC 

SUBCUTANEOUS  INJECTION  OF  "FILUNG"  MATERIAL  (EG.  COLLAGEN):  5.1  TO  10.0  CC 

SUBCUTANEOUS  INJECTION  OF  "FILUNG"  MATERIAL  (EG.  COLLAGEN);  OVER  10.0  CC 

SIMPLE  REPAIR  OF  SUPERFCIAL  WOUNDS  OF  SCALP.  NECK.  AXILLAE,  EXTERNAL  GENTTAUA.  TRUNK  ANDOR  EXTREMITIES  ONCLUD- 

ING  HANDS  AND  FEET);  2.5  CM  OR  LESS  _ 

SIMPLE  REPAIR  OF  SUPERFICIAL  WOUNDS  OF  SCALP,  NECK.  AXILLAE,  EXTERNAL  GENTTAUA,  TRUNK  ANDOR  EXTREMTPES  (INCLUD- 
ING HANDS  AND  FEET);  2.6  CM  TO  7.5  CM 

SIMPLE  REPAIR  OF  SUPERFICIAL  WOUNDS  OF  SCALP,  NECK.  AXILLAE,  EXTERNAL  GENTTAUA.  TRUNK  AND«R  EXTREMTPES  (INCLUD- 
ING HANDS  AND  FEET);  7.6  CM  TO  1 2.5  CM  _ 
SIMPLE  REPAIR  OF  SUPERFCIAL  WOUNDS  OF  SCALP,  NECK,  AXILLAE,  EXTERNAL  GENTTAUA.  TRUNK  ANDfOR  EXTREMTOES  flNCLUO- 
ING  HANDS  AND  FEET);  12.6  CM  TO  20.0  CM 

SIMPLE  REPAIR  OF  SUPERFICIAL  WOUNDS  OF  SCALP,  NECK,  AXILLAE.  EXTERNAL  GENfTAUA.  TRUNK  AND/OR  EXTREMTHES  (INCLUD- 
ING HANDS  AND  FEET);  20.1  CM  TO  30.0  CM 

SIMPLE  REPAIR  OF  SUPERFICIAL  WOUNDS  OF  SCALP,  NECK.  AXILLAE,  EXTERNAL  GENTTAUA.  TRUNK  ANWOR  EXTREMmES  ONCLUD- 
ING  HANDS  AND  FEET);  OVER  30.0  CM  _ 

SIMPLE  REPAIR  OF  SUPERFICIAL  WOUNDS  OF  FACE.  EARS.  EYEUDS.  NOSE,  UPS  ANCVOR  MUCOUS  MEMBRANES:  25  CM  OR  LESS 
SIMPLE  REPAIR  OF  SUPERFICIAL  WOUNDS  OF  FACE.  EARS,  EYEUDS,  NOSE,  UPS  ANOOR  MUCOUS  MEMBRANES:  ^6  CM  TO  5.0  CM 
SIMPLE  REPAIR  OF  SUPERFICIAL  WOUNDS  OF  PJVCE.  EARS,  EYEUDS,  NOSE,  UPS  ANOOR  MUCOUS  MEMBRANES:  5.1  CM  TO  7.5  CM 
SIMPLE  REPAIR  OF  SUPERFICIAL  WOUNDS  OF  FACE,  EARS,  EYEUDS,  NOSE,  UPS  AN»OR  MUCOUS  MEMBRANES;  7.6  CM  TO  12.5  CM 
SIMPLE  REPAIR  OF  SUPERFICIAL  WOUNDS  OF  FACE,  EARS,  EYEUDS,  NOSE.  UPS  ANDOR  MUCOUS  MEMBRANES;  1Z6  CM  TO  20.0 
CM 


(Saa  Addandum  0.  lor  Paymani  o( 
<  CPT  codaa  and  daaeripHona  of«y  ara 
iCopyilgM  1994  Amarlean  DaMal 


VMi) 
MpyrigM  1997  Amarlean  Madfcal  Aaaodaton.  Al  RlgMi  Raaaivad.  Appie*la  PAASDFAR8  Apply. 

Alri^Nsc 


47770  Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 

Addendum  C— Proposed  Hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 


Proposed 

payment 

rate 


National 
unadiusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


181 


12017 


181 

12018 

181 

12020 

181 

12021 

181 

12031 

181 

12032 

181 

12034 

181 

12035 

181 

12036 

181 

12041 

181 

12042 

181 

12044 

181 

12045 

181 

12046 

181 

12061 

181 

12052 

181 

12053 

181 

12064 

181 

12055 

181 

12056 

181 

20500 

182 

Level  II  St 

182 

13100 

182 

13101 

182 

13120 

182 

13121 

182 

13131 

182 

13132 

182 

13150 

182 

13151 

182 

13152 

182 

13160 

182 

13300 

182 

43870 

183 

Level  Ills 

183 

11960 

183 

11970 

183 

12037 

183 

12047 

183 

12057 

183 

14000 

183 

14001 

183 

14020 

183 

14021 

183 

14040 

183 

14041 

183 

14060 

183 

14061 

183 

14300 

183 

14350 

183 

15000 

183 

15060 

183 

15100 

183 

15101 

183 

15120 

183 

15121 

183 

15200 

183 

15201 

183 

15220 

183 

15221 

183 

15240 

SIMPLE  REPAIR  OF  SUPERFICIAL  WOUNDS  OF  FACE.  EARS,  EYEUDS,  NOSE.  UPS  MtOOR  MUCOUS  MEMBRANES:  20.1  CM  TO  30.0 

CM 

SIMPLE  REPAIR  OF  SUPERFICIAL  WOUNDS  OF  FACE.  EARS.  EYEUDS.  NOSE.  UPS  AND/OR  MUCOUS  MEMBRANES;  OVER  30.0  CM 

TREATMENT  OF  SUPERFICIAL  WOUND  DEHISCENCE;  SIMPLE  CLOSURE 

TREATMENT  OF  SUPERFICIAL  WOUND  DEHISCENCE;  WITH  PACKING 

UYER  CLOSURE  OF  WOUNDS  OF  SCALP.  AXILLAE.  TRUNK  ANDADR  EXTREMITIES  (EXCLUDING  HANDS  AND  FEET);  2.5  CM  OR  LESS 

LAYER  CLOSURE  OF  WOUNDS  OF  SCALP.  AXILLAE.  TRUNK  ANDK3R  EXTREMITIES  (EXCLUDING  HANDS  AND  FEET);  2.6  CM  TO  7.5  CM 

LAYER  CLOSURE  OF  WOUNDS  OF  SCALP.  AXILLAE,  TRUNK  ANWOR  EXTREMITIES  (EXCLUDING  HANDS  AND  FEET);  7.6  CM  TO  12.5  CM 

LAYER  CLOSURE  OF  WOUNDS  OF  SCALP.  AXILLAE,  TRUNK  AN»OR  EXTREMITIES  (EXCLUDING  HANDS  AND  FEET);  12.6  CM  TO  20.0 

CM 

LAYER  CLOSURE  OF  WOUNDS  OF  SCALP,  AXILLAE,  TRUNK  ANOTOfl  EXTREMITIES  (EXCLUDING  HANDS  AND  FEET);  20.1  CM  TO  30.0 

CM 

LAYER  CLOSURE  OF  WOUNDS  OF  NECK.  HANDS.  FEET  ANO/OR  EXTERNAL  GENITALIA;  2.5  CM  OR  LESS 

LAYER  CLOSURE  OF  WOUNDS  OF  NECK,  HANDS,  FEET  AND/OR  EXTERNAL  GENITALIA;  ^6  CM  TO  7.5  CM 

LAYER  CLOSURE  OF  WOUNDS  OF  NECK.  HANDS,  FEET  ANO/OR  EXTERNAL  GENITALIA;  7.6  CM  TO  12.5  CM 

LAYER  CLOSURE  OF  WOUNDS  OF  NECK.  HANDS,  FEET  AND^OR  EXTERNAL  GENITALIA;  12.6  CM  TO  20.0  CM 

LAYER  CLOSURE  OF  WOUNDS  OF  NECK,  HANDS,  FEET  AND/OR  EXTERNAL  GENITALIA;  20-1  CM  TO  30.0  CM 

LAYER  CLOSURE  OF  WOUNDS  OF  FACE,  EARS.  EYELIDS,  NOSE,  LIPS  AND/OR  MUCOUS  MEMBRANES;  2.5  CM  OR  LESS 

LAYER  CLOSURE  OF  WOUNDS  OF  FACE,  EARS,  EYEUDS,  NOSE,  LIPS  AND/OR  MUCOUS  MEMBRANES;  2.6  CM  TO  5.0  CM 

LAYER  CLOSURE  OF  WOUNDS  OF  FACE,  EARS,  EYELIDS,  NOSE.  LIPS  AND/OR  MUCOUS  MEMBRANES;  6.1  CM  TO  7.5  CM 

LAYER  CLOSURE  OF  WOUNDS  OF  FACE.  EARS,  EYELIDS,  NOSE.  LIPS  AND/OR  MUCOUS  MEMBRANES;  7.6  CM  TO  12.5  CM 

LAYER  CLOSURE  OF  WOUNDS  OF  FACE,  EARS,  EYELIDS,  NOSE,  LIPS  AND/OR  MUCOUS  MEMBRANES;  12.6  CM  TO  20.0  CM 

LAYER  CLOSURE  OF  WOUNDS  OF  FACE,  EARS.  EYELIDS.  NOSE,  LIPS  AND/OR  MUCOUS  MEMBRANES;  20.1  CM  TO  30.0  CM 

INJECTION  OF  SINUS  TRACT;  THERAPEUTIC  (SEPARATE  PROCEDURE) 


$202.68 


$84.98 


$40.54 


REPAIR,  COMPLEX,  TRUNK;  1.1  CM  TO  2.5  CM 

REPAIR,  COMPLEX,  TRUNK;  2.6  CM  TO  7.5  CM 

REPAIR,  COMPLEX,  SCALP,  ARMS.  AND/OR  LEGS;  1 .1  CM  TO  2.5  CM 

REPAIR,  COMPLEX,  SCALP,  ARMS,  ANO/OR  LEGS;  2.6  CM  TO  7.5  CM 

REPAIR,  COMPLEX,  FOREHEAD,  CHEEKS,  CHIN,  MOUTH,  NECK,  AXILLAE,  GENITALIA,  HANDS  AND/OR  FEET;  1.1  CM  TO  2.5  CM 

REPAIR,  COMPLEX,  FOREHEAD,  CHEEKS,  CHIN,  MOUTH,  NECK,  AXILLAE,  GENITALIA.  HANDS  AND/OR  FEET;  2.6  CM  TO  7.5  CM 

REPAIR,  COMPLEX,  EYELIDS,  NOSE,  EARS  ANDOR  UPS;  1.0  CM  OR  LESS 

REPAIR,  COMPLEX,  EYEUDS,  NOSE,  EARS  AND/OR  UPS;  1.1  CM  TO  ^5  CM 

REPAIR,  COMPLEX,  EYELIDS,  NOSE,  EARS  AND/OR  UPS;  2.6  CM  TO  7.5  CM 

SECONDARY  CLOSURE  OF  SURGICAL  WOUND  OR  DEHISCENCE,  EXTENSIVE  OR  COMPUCATEO 

REPAIR,  UNUSUAL,  COMPLICATED,  OVER  7.5  CM,  ANY  AREA 

CLOSURE  OF  GASTROSTOMY,  SURGICAL 


Skin  repair  T  11.17        $665.98 

INSERTION  OF  TISSUE  EXPANDER(S)  FOR  OTHER  THAN  BREAST,  INCLUDING  SUBSEQUENT  EXPANSION 


$286.46 


$113.20 


REPLACEMENT  OF  TISSUE  EXPANDER  WITH  PERMANENT  PROSTHESIS 

LAYER  CLOSURE  OF  WOUNDS  OF  SCALP,  AXILLAE,  TRUNK  AND/OR  EXTREMITIES  (EXCLUDING  HANDS  AND  FEET);  OVER  30.0  CM 
LAYER  CLOSURE  OF  WOUNDS  OF  NECK,  HANDS,  FEET  ANDADR  EXTERNAL  GENITALIA;  OVER  30.0  CM 
LAYER  CLOSURE  OF  WOUNDS  OF  FACE,  EARS,  EYELIDS,  NOSE,  LIPS  AND/OR  MUCOUS  MEMBRANES;  OVER  30.0  CM 
ADJACENT  TISSUE  TRANSFER  OR  REARRANGEMENT,  TRUNK;  DEFECT  10  SO  CM  OR  LESS 
ADJACENT  TISSUE  TRANSFER  OR  REARRANGEMENT,  TRUNK;  DEFECT  10.1  SQ  CM  TO  30.0  SO  CM 
ADJACENT  TISSUE  TRANSFER  OR  REARRANGEMENT,  SCALP,  ARMS  AND/  OR  LEGS;  DEFECT  10  SQ  CM  OR  LESS 
ADJACENT  TISSUE  TRANSFER  OR  REARRANGEMENT,  SCALP,  ARMS  AND/  OR  LEGS;  DEFECT  10.1  SQ  CM  TO  30.0  SQ  CM 
ADJACENT  TISSUE  TRANSFER  OR  REARRANGEMENT,  FOREHEAD,  CHEEKS,  CHIN,  MOUTH.  NECK,  AXILLAE,  GENITALIA,  HANDS  AND/ 
OR  FEET'  DEFECT  10  SQ  CM  OR  LESS 

ADJACENT  TISSUE  TRANSFER  OR  REARRANGEMENT,  FOREHEAD,  CHEEKS,  CHIN,  MOUTH,  NECK.  AXILLAE,  GENITALIA.  HANDS  AND/ 
OR  FEET;  DEFECT  10.1  SQ  CM  TO  30.0  SQ  CM 

ADJACENT  TISSUE  TRANSFER  OR  REARRANGEMENT,  EYEUDS,  NOSE,  EARS  AND/OR  UPS;  DEFECT  10  SQ  CM  OR  LESS 
ADJACENT  TISSUE  TRANSFER  OR  REARRANGEMENT,  EYEUDS.  NOSE,  EARS  AND/OR  UPS;  DEFECT  10.1  SQ  CM  TO  30.0  SQ  CM 
ADJACENT  TISSUE  TRANSFER  OR  REARRANGEMENT,  MORE  THAN  30  SQ  CM,  UNUSUAL  OR  COMPUCATEO,  ANY  AREA 
FILLETED  FINGER  OR  TOE  FLAP,  INCLUDING  PREPARATION  OF  RECIPIENT  SITE 

EXCISIONAL  PREPARATION  OR  CREATION  OF  RECIPIENT  SITE  BY  EXCISION  OF  ESSENTIALLY  INTACT  SKIN  (INCLUDING  SUBCUTANE- 
OUS TISSUES),  SCAR,  OR  OTHER  LESION  PRIOR  TO  REPAIR  WITH  FREE  SKIN  GRAFT  (UST  AS  SEPARATE  SERVICE  IN  ADDITION  TO 
SKIN  GRAFT) 

PINCH  GRAFT,  SINGLE  OR  MULTIPLE,  TO  COVER  SMALL  ULCER,  TIP  OF  DIGIT,  OR  OTHER  MINIMAL  OPEN  AREA  (EXCEPT  ON  FACE), 
UP  TO  DEFECT  SIZE  2  CM  DIAMETER 

SPLIT  GRAFT,  TRUNK,  SCALP,  ARMS,  LEGS,  HANDS,  AND/OR  FEET  (EXCEPT  MULTIPLE  DIGITS);  100  SQ  CM  OR  LESS,  OR  EACH  ONE 
PERCENT  OF  BODY  AREA  OF  INFANTS  AND  CHILDREN  (EXCEPT  15050) 

SPLIT  GRAFT,  TRUNK,  SCALP,  ARMS,  LEGS,  HANDS,  AND/OR  FEET  (EXCEPT  MULTIPLE  DIGITS);  EACH  ADDITIONAL  100  SQ  CM,' OR 
EACH  ONE  PERCENT  OF  BODY  AREA  OF  INFANTS  AND  CHILDREN,  OR  PART  THEREOF 

SPUT  GRAFT,  FACE,  EYEUDS,  MOUTH.  NECK,  EARS,  ORBITS,  GENITALIA,  AND/OR  MULTIPLE  DIGITS;  100  SQ  CM  OR  LESS,  OR  EACH 
ONE  PERCENT  OF  BODY  AREA  OF  INFANTS  AND  CHILDREN  (EXCEPT  15050) 

SPUT  GRAFT.  FACE,  EYELIDS.  MOUTH,  NECK,  EARS,  ORBITS,  GENITALIA,  AND/OR  MULTIPLE  DIGITS;  EACH  ADDITIONAL  100  SQ  CM. 
OR  EACH  ONE  PERCENT  OF  BODY  AREA  OF  INFANTS  AND  CHILDREN,  OR  PART  THEREOF 
FUa  THICKNESS  GRAFT,  FREE,  INCLUDING  DIRECT  CLOSURE  OF  DONOR  SITE,  TRUNK;  20  SQ  CM  OR  LESS 
FULL  THICKNESS  GRAFT,  FREE,  INCLUDING  DIRECT  CLOSURE  OF  DONOR  SITE,  TRUNK;  EACH  ADDITIONAL  20  SQ  CM 
FULL  THICKNESS  GRAFT,  FREE,  INCLUDING  DIRECT  CLOSURE  OF  DONOR  SITE,  SCALP,  ARMS,  AND/OR  LEGS;  20  SQ  CM  OR  LESS 
FULL  THICKNESS  GRAFT,  FREE,  INCLUDING  DIRECT  CLOSURE  OF  DONOR  SITE,  SCALP,  ARMS,  AND/OR  LEGS;  EACH  ADDITIONAL  20 
SO  CM 

FULL  THICKNESS  GRAFT.  FREE,  INCLUDING  DIRECT  CLOSURE  OF  DONOR  SITE.  FOREHEAD,  CHEEKS,  CHIN,  MOUTH.  NECK,  AXILLAE, 
GENITALIA,  HANDS,  AND/OR  FEET;  20  SQ  CM  OR  LESS  - 

(See  Addendum  0.  kx  Payment  o(  Medical  Visits) 

XPT  codes  and  deecriptions  only  we  copyrigM  1997  Aineftcan  Ktadical  Ateocialian.  Al  RigM*  Reserved.  Applica^ 

'  Copyright  1994  American  Dental /Association.  Al  rights  reserved. 
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ADDENDUM  C— Proposed  Hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coirtsurarce 


Minimum 
unadjusted 
coinsurance 


FULL  THICKNESS  GRAFT.  FREE.  INCLUDING  DIRECT  CLOSURE  OF  DONOR  SITE.  FOREHEAD.  CHEEKS.  CHIN.  MOUTH,  NECK,  AXILLAE. 
GENITAUA,  HANDS,  AND/OR  FEET;  EACH  ADDITIONAL  20  SQ  CM 

FULL  THKJKNESS  GRAFT,  FREE,  INCLUDING  DIRECT  CLOSURE  OF  DONOR  SITE,  NOSE,  EARS,  EYEUDS,  AND^OR  UPS;  20  SQ  CM  OR 
LESS 

FUa  THK><NESS  GRAFT,  FREE,  INCLUDING  DIRECT  CLOSURE  OF  DONOR  SITE.  NOSE.  EARS.  EYEUDS,  ANO/OR  UPS;  EACH  ADDI- 
TIONAL 20  SQ  CM 

APPLICATION  OF  ALLOGRAFT,  SKIN 
APPLICATION  OF  XENOGRAFT,  SKIN 

FORMATION  OF  DIRECT  OR  TUBED  PEDICLE,  WITH  OR  WITHOUT  TRANSFER;  TRUNK 
FORMATION  OF  DIRECT  OR  TUBED  PEDICLE,  WiTH  OR  WITHOUT  TRANSFER;  SCALP,  ARMS,  OR  LEGS 

FORMATION  OF  DIRECT  OR  TUBED  PEDICLE,  WITH  OR  WITHOUT  TRANSFER;  FOREHEAD,  CHEEKS.  CHIN,  MOUTH,  NECK,  AXILLAE. 
GENITAUA,  HANDS  OR  FEET 

FORMATION  OF  DIRECT  OR  TUBED  PEDICLE,  WITH  OR  WITHOUT  TRANSFER;  EYEUDS.  NOSE.  EARS.  UPS.  OR  INTRAORAL 
CROSS  FINGER  FLAP,  INCLUDING  FREE  GRAFT  TO  DONOR  SITE 
DELAY  OF  FLAP  OR  SECTIONING  OF  FLAP  (DIVISION  AND  INSET);  AT  TRUNK 
DELAY  OF  FLAP  OR  SECTIONING  OF  FLAP  (DIVISION  AND  INSET);  AT  SCALP,  ARMS.  OR  LEGS 

DELAY  OF  FLAP  OR  SECTIONING  OF  FLAP  (DIVISION  AND  INSET);  AT  FOREHEAD,  CHEEKS,  CHIN.  NECK.  AXILLAE.  GENITALIA,  HANDS 
(EXCEPT  15625),  OR  FEET 

DELAY  OF  FLAP  OR  SECTK3NING  OF  FLAP  (DIVISION  AND  INSET);  SECTION  PEOKXE  OF  CROSS  RNGER  FLAP 
DELAY  OF  FLAP  OR  SECTIONING  OF  FLAP  (DIVISION  AND  INSET);  AT  EYEUDS,  NOSE,  EARS.  OR  UPS 
TRANSFER.  INTERMEDIATE,  OF  ANY  PEDICLE  FLAP  (EG.  ABDOMEN  TO  WRIST,  "WALKING"  TUBE).  ANY  LOCATKDN 
PUNCH  GRAFT  FOR  HAIR  TRANSPLANT;  1  TO  15  PUNCH  GRAFTS 
PUNCH  GRAFT  FOR  HAIR  TRANSPLANT;  MORE  THAN  15  PUNCH  GRAFTS 
CERVKX)PLASTY 

BLEPHAROPLASTY,  LOWER  EYEUD 

BLEPHAROPLASTY,  LOWER  EYEUD;  WITH  EXTENSIVE  HERNIATED  FAT  PAD 
BLEPHAROPLASTY,  UPPER  EYEUD 

BLEPHAROPLASTY,  UPPER  EYEUD;  WITH  EXCESSIVE  SKIN  WEIGHTING  DOWN  UD 
RHYTIDECTOMY;  NECK  WITH  PLATYSMAL  TIGHTENING  (PLATYSMAL  FLAP.  "P-FLAP^ 
RHYTIDECTOMY;  SUPERFCIAL  MUSCULOAPONEUROTIC  SYSTEM  (SMAS)  FLAP 
EXCISION,  EXCESSIVE  SKIN  AND  SUBCUTANEOUS  TISSUE  (INCLUDING  UPECTOMY);  BUTTOCK 
CARTILAGE  GRAFT;  COSTOCHONDRAL 
CARTILAGE  GRAFT;  NASAL  SEPTUM 
FASCIA  LATA  GRAFT;  BY  STRIPPER 

FASCIA  LATA  GRAFT;  BY  INCISION  AND  AREA  EXPOSURE,  COMPLEX  OR  SHEET 
TISSUE  GRAFTS,  OTHER  (EG,  PARATENON,  FAT,  DERMIS) 
DISARTICULATION  OF  SHOULDER;  SECONDARY  CLOSURE  OR  SCAR  REVISION 
TRANSMETACARPAL  AMPUTATION;  SECONDARY  CLOSURE  OR  SCAR  REVISION 
REVISION  OF  ILEOSTOMY;  SIMPLE  (RELEASE  OF  SUPERFICIAL  SCAR)  (SEPARATE  PROCEDURE) 
REVISKDN  OF  COLOSTOMY;  SIMPLE  (RELEASE  OF  SUPERFICIAL  SCAR)  (SEPARATE  PROCEDURE) 
REPAIR  OF  LACERATION;  CONJUNCTIVA,  WITH  OR  WITHOUT  NONPERFORATING  LACERATION  SCLERA.  DIRECT  CLOSURE 


183 

15241 

183 

15260 

183 

15261 

183 

15350 

183 

15400 

183 

15670 

183 

15672 

183 

15574 

183 

16576 

183 

16680 

183 

16600 

183 

15610 

183 

15620 

183 

16626 

183 

15630 

183 

15660 

183 

15775 

183 

15776 

183 

15819 

183 

16820 

183 

15821 

183 

16822 

183 

16823 

183 

16825 

183 

16829 

183 

15836 

183 

20910 

183 

20912 

183 

20920 

183 

20922 

183 

20926 

183 

23921 

183 

25929 

183 

44312 

183 

44340 

183 

66270 

184    Level  IV  skin  repair 


184 


15.17 


$768.66 


$396.40 


$153.73 


15732 


MUSCLE.  MYOCUTANEOUS.  OR  FASCIOCUTANEOUS  FLAP;  HEAD  AND  NECK  (EG.  TEMPORALIS.  MASSETER, 

STERNOCLEIDOMASTOID.  LEVATOR  SCAPULAE) 

MUSCLE,  MYOCUTANEOUS,  OR  FASCIOCUTANEOUS  FLAP;  TRUNK 

MUSCLE,  MYOCUTANEOUS,  OR  FASCIOCUTANEOUS  FLAP;  UPPER  EXTREMITY 

MUSCLE,  MYOCUTANEOUS,  OR  FASOOCUTANEOUS  FLAP;  LOWER  EXTREMITY 

FLAP;  ISLAND  PEDICLE 

FLAP;  NEUROVASCULAR  PEDICLE 

GRAFT;  COMPOSITE  (EG,  FUU  THICKNESS  OF  EXTERNAL  EAR  OR  NASAL  ALA),  INCLUDING  PRIMARY  CLOSURE,  DONOR  AREA 

GRAFT;  DERMA-FAT-FASCIA 

RHYTIDECTOMY;  FOREHEAD 

RHYTIDECTOMY;  GLABELLAR  FROWN  UNES 

RHYTIDECTOMY'  CHEEK  CHIN  AND  NECK 

EXCISION,  EXCESSIVE  SKIN  AND  SUBCUTANEOUS  TISSUE  (INCLUDING  UPECTOMY);  ABDOMEN  (ABDOMINOPLASTY) 

EXCISION,  EXCESSIVE  SKIN  AND  SUBCUTANEOUS  TISSUE  (INCLUDING  UPECTOMY);  THKjH 

EXCISKSN,  EXCESSIVE  SKIN  AND  SUBOrTANEOUS  TISSUE  (INCLUDING  UPECTOMY);  LEG 

EXCISKJN,  EXCESSIVE  SKIN  AND  SUBCUTANEOUS  TISSUE  (INCLUDING  UPECTOMY);  HIP 

EXCISK3N,  EXCESSIVE  SKIN  AND  SUBCUTANEOUS  TISSUE  (INCLUDING  UPECTOMY);  ARM 

EXCISKM,  EXCESSIVE  SKIN  AND  SUBCUTANEOUS  TISSUE  (INCLUDING  UPECTOMY);  FOREARM  OR  HAND 

EXCISION,  EXCESSIVE  SKIN  AND  SUBCUTANEOUS  TISSUE  (INCLUDING  UPECTOMY);  OTHER  AREA 

GRAFT  FOR  FACIAL  NERVE  PARALYSIS;  FREE  FASCIA  GRAFT  (INCLUDING  OBTAINING  FASCIA) 

GRAFT  FOR  FACIAL  NERVE  PARALYSIS;  FREE  MUSCLE  GRAFT  (INCLUDING  OBTAINING  GRAFT) 

GRAFT  FOR  FACIAL  NERVE  PARALYSIS;  FREE  I^SCLE  GRAFT  BY  MtCR06UR6K>L  TECHNIQUE 

GRAFT  FOR  FACIAL  NERVE  PARALYSIS;  REGKMAL  MUSCLE  TRANSFER 

SUCTION  ASSISTED  UPECTOMY;  HEAD  AND  NECK 

SUCTION  ASSISTED  UPECTOMY;  TRUNK 

SUCTKDN  ASSISTED  UPECTOMY;  UPPER  EXTREMITY 

SUCnON  ASSISTED  UPECTOMY;  LOWER  EXTREMITY 

EXaSION,  COCCYGEAL  PRESSURE  ULC^ER,  WITH  COCCYGECTOMY;  WITH  FLAP  CLOSURE 

EXCtSKW,  SACRAL  PRESSURE  ULCER,  WITH  SKIN  FLAP  CLOSURE 

EXaSON,  SACRAL  PRESSURE  ULCER,  WITH  SKIN  FLAP  CLOSURE;  WITH  OSTECTOMY 

EXaSKDN,  SACRAL  PRESSURE  ULCER,  WITH  MUSCLE  OR  MYOCUTANEOUS  FLAP  CLOSURE 

EXCISION,  SACRAL  PRESSURE  ULCER,  WITH  MUSCLE  OR  MYOCUTANEOUS  FLAP  CLOSURE;  WITH  OSTECTOMY 

EXCISION.  ISCHIAL  PRESSURE  ULCER,  WITH  SKIN  FLAP  CLOSURE 

(Sm  Addendum  D.  fof  Psymont  of  Mcdksil  VMtt)- 

<  CRT  codes  «Ki  daacnplions  only  are  copyfigM  1997  Americwi  Medkal  AssocMion.  Al  Rights  Reserved.  ApplicaMe  FARS/DFARS  Z^ply. 

:  CopyilgM  1994  American  OanM  AseocMkin.  Al  rights  reserved. 


184 

15734 

184 

15736 

184 

15738 

184 

16740 

184 

15750 

184 

15760 

184 

15770 

184 

15824 

184 

15826 

184 

15828 

184 

16831 

184 

15632 

184 

15833 

184 

16834 

184 

15836 

184 

15837 

184 

16839 

184 

15840 

184 

15841 

184 

15842 

184 

15845 

184 

16876 

184 

15877 

184 

15878 

184 

15879 

184 

15922 

184 

15934 

184 

15936 

184 

16936 

184 

16937 

184 

15944 
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APC 


184  15945  excision,  ISCHIAL  PRESSURE  ULCER,  WITH  SKIN  FLAP  CLOSURE;  WITH  OSTECTOMY 

184  15946  EXCISION,  ISCHIAL  PRESSURE  ULCER,  WITH  OSTECTOMY,  WITH  MUSCLE  OR  MYOCUTANEOUS  FLAP  CLOSURE 

184  15952  EXCISION,  TROCHANTERIC  PRESSURE  ULCER,  WITH  SKIN  FLAP  CLOSURE 

184  15953  EXCISION,  TROCHANTERIC  PRESSURE  ULCER.  WITH  SKIN  FLAP  CLOSURE;  WITH  OSTECTOMY 

184  15956  EXCISION,  TROCHANTERIC  PRESSURE  ULCER,  WITH  MUSCLE  OR  MYOCUTANEOUS  FLAP  CLOSURE 

184  15958  EXCISION,  TROCHANTERIC  PRESSURE  ULCER,  WITH  MUSCLE  OR  MYOCUTANEOUS  FLAP  CLOSURE;  WITH  OSTECTOMY 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Retative 


Proposed 
payment 


National 
unai^usted 
ooiraurance 


197    Incision/excision  breast 


12.13 


$614.62 


$310.75 


S122.92 


197 
197 
197 
197 

197 

197 

197 
197 
197 
197 
197 

198 
198 
198 
196 
196 
198 
198 
198 
198 
198 
196 
196 
196 
198 
198 
198 
198 
198 
198 
198 


19101 
19110 
19112 
19120 

19125 
19126 

19140 
19290 
19291 
19396 
19499 


BIOPSY  OF  BREAST;  INCISIONAL 

NIPPLE  EXPLORATION.  WITH  OR  WITHOUT  EXCISION  OF  A  SOLITARY  UCTIFEROUS  DUCT  OR  A  PAPILLOMA  LACTIFEROUS  DUCT 

EXCISION  OF  LACTIFEROUS  DUCT  FISTUU 

EXCISION  OF  CYST,  FIBROADENOMA,  OR  OTHER  BENIGN  OR  MALIGNANT  TUMOR  ABERRANT  BREAST  TISSUE,  DUCT  LESION,  NIPPLE 

OR  AREOLAR  LESION  (EXCEPT  19140),  MALE  OR  FEMALE,  ONE  OR  MORE  LESIONS 

EXCISION  OF  BREAST  LESION  IDENTIFIED  BY  PREOPERATIVE  PLACEMENT  OF  RADIOLOGICAL  MARKER;  SINGLE  LESION 

EXCISION  OF  BREAST  LESION  IDENTIFIED  BY  PREOPERATIVE  PLACEMENT  OF  RADIOLOGICAL  MARKER;  EACH  ADDITIONAL  LESION 

SEPARATELY  IDENTIFIED  BY  A  RADIOLOGICAL  MARKER 

MASTECTOMY  FOR  GYNECOMASTIA 

PREOPERATIVE  PLACEMENT  OF  NEEDLE  LOCALIZATION  WIRE,  BREAST 

PREOPERATIVE  PLACEMENT  OF  NEEDLE  LOCALIZATION  WIRE,  BREAST;  EACH  ADDITIONAL  LESION 

PREPARATION  OF  MOULAGE  FOR  CUSTOM  BREAST  IMPLANT 

UNLISTED  PROCEDURE,  BREAST 


19.17        $871.33 


$630.20 


Breast  reconstruction/mastectomy  T 

19160  MASTECTOMY,  PARTIAL; 

19162  MASTECTOMY,  PARTIAL;  WITH  AXILLARY  LYMPHADENECTOMY 

19180  MASTECTOMY.  SIMPLE,  COMPLETE 

19182  MASTECTOMY,  SUBCUTANEOUS 

19316  MASTOPEXY 

19318  REDUCTK3N  MAMMAPLASTY 

19324  MAMMAPLASTY,  AUGMENTATION;  WITHOUT  PROSTHETIC  IMPLANT 

19325  '  MAMMAPLASTY,  AUGMENTATION;  WITH  PROSTHETIC  IMPLANT 
19328  REMOVAL  OF  INTACT  MAMMARY  IMPLANT 

19330  REMOVAL  OF  MAMMARY  IMPLANT  MATERIAL 

19340  IMMEDIATE  INSERTION  OF  BREAST  PROSTHESIS  FOLLOWING  K^STOPEXY,  MASTECTOMY  OR  IN  RECONSTRUCTION 

19342  DELAYED  INSERTION  OF  BREAST  PROSTHESIS  FOLLOWING  MASTOPEXY,  MASTECTOMY  OR  IN  RECONSTRUCTION 

19350  NIPPLE/AREOLA  RECONSTRUCTION 

19355  CORRECTION  OF  INVERTED  NIPPLES  • 

19357  BREAST  RECONSTRUCTION,  IMMEDIATE  OR  DELAYED,  WITH  TISSUE  EXPANDER,  INCLUDING  SUBSEQUENT  EXPANSION 

19366  BREAST  RECONSTRUCTION  WITH  OTHER  TECHNIQUE 

19370  OPEN  PERIPROSTHETIC  CAPSULOTOMY,  BREAST 

19371  PERIPROSTHETIC  CAPSULECTOMY,  BREAST 
19380  REVISION  OF  RECONSTRUCTED  BREAST 


$194.27 


200    Arthrocemesis  &  Ligament/Tendon  Injection 


1.1 


$86.77 


$39.10 


$19.15 


200        20560    INJECTION,  TENDON  SHEATH,  LIGAMENT,  TRKaGER  POINTS  OR  GANGUON  CYST 

200        20600    ARTHROCENTESIS,  ASPIRATION  AND/OR  INJECTION;  SMALL  JOINT,  BURSA  OR  GANGUON  CYST  (EG,  FINGERS,  TOES) 

200        20605    ARTHROCENTESIS,  ASPIRATION  AND/OR  INJECTION;  INTERMEDIATE  JOINT,  BURSA  OR  GANGUON  CYST  (EG.  TEMPOROMANDIBULAR. 

ACROMKXLAVICULAR,  WRIST,  ELBOW  OR  ANKLE.  OLECRANON  BURSA) 
200        20610    ARTHROCENTESIS.  ASPIRATK3N  AND/OR  INJECTION;  MAJOR  JOINT  OR  BURSA  (EG,  SHOULDER,  HIP,  KNEE  JOINT.  SUBACROMIAL 

BURSA) 


207    Closed  treatment  fracture  fingerAoeArunk 


1.70 


$86.14 


$31.64 


$17.23 


207 

21800 

207 

21820 

207 

21899 

207 

22305 

207 

22310 

207 

22315 

207 

22899 

207 

23500 

207 

23505 

207 

23520 

207 

23525 

207 

23540 

207 

23645 

207 

23570 

207 

23575 

207 

23660 

207 

23929 

207 

26700 

207 

26720 

207 

26725 

CLOSED  TREATMENT  OF  RIB  FRACTURE,  UNCOMPUCATED,  EACH 
CLOSED  TREATMENT  OF  STERNUM  FRACTURE 
UNUSTED  PROCEDURE,  NECK  OR  THORAX 
CLOSED  TREATMENT  OF  VERTEBRAL  PROCESS  FRACTURE(S) 

CLOSED  TREATMENT  OF  VERTEBRAL  BODY  FRACTURE(S).  WITHOUT  MANIPULATION,  REQUIRING  AND  INCLUDING  CASTING  OR 
BRACING 

CLOSED  TREATMENT  OF  VERTEBRAL  FRACTURE(S)  ANO/OR  0(SLOCATION(S)  REQUIRING  CASTING  OR  BRACING.  WITH  AND  INCLUD- 
ING CASTING  ANO/OR  BRACING,  WITH  OR  WITHOUT  ANESTHESIA,  BY  MANIPULATION  OR  TRACTKM 
UNUSTED  PROCEDURE,  SPINE 

CLOSED  TREATMENT  OF  CLAVICULAR  FRACTURE;  WITHOUT  MANIPULATKDN 
CLOSED  TREATMENT  OF  CLAVICULAR  FRACTURE;  WITH  MANIPULATKDN 
CLOSED  TREATMENT  OF  STERNOCLAVKXJLAR  DISLOCATKM;  WITHOUT  MANIPULATION 
WITH  MANIPULATKM 

CLOSED  TREATMENT  OF  ACROMIOCLAVTCULAR  DISLOCATION:  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  ACROMIOCLAVICULAR  DISLOCATION;  WITH  MANIPULATION 
CLOSED  TREATMENT  OF  SCAPULAR  FRACTURE;  WITHOUT  MANIPULATION 

CLOSED  TREATMENT  OF  SCAPULAR  FRACTURE;  WITH  MANIPULATION.  WITH  OR  WITHOUT  SKELETAL  TRACTION  (WITH  OR  WITHOUT 
SHOULDER  JOINT  INVOLVEMENT) 

CLOSED  TREATMENT  OF  SHOULDER  DISLOCATK)N.  WITH  MANIPULATKJN;  WITHOUT  ANESTHESIA 
UNUSTED  PROCEDURE,  SHOULDER 

CLOSED  TREATMENT  OF  METACARPOPHALANGEAL  DISLOCATK)N.  SINGLE,  WITH  MANIPULATK3N;  WITHOUT  ANESTHESIA 
CLOSED  TREATMENT  OF  PHALANGEAL  SHAFT  FRACTURE,  PROXIMAL  OR  MIDDLE  PHALANX.  FINGER  OR  THUMB:  WITHOUT  MANIPU- 
LATION, EACH 

CLOSED  TREATMENT  OF  PHALANGEAL  SHAFT  FRACTURE.  PROXIMAL  OR  MIDDLE  PHALANX.  FINGER  OR  THUMB;  WITH  MANIPULA- 
TION. WITH  OR  WITHOUT  SKIN  OR  SKELETAL  TRACTKDN.  EACH 
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Minimum 
unadiusted 
^ ooinsuranoe 

207        26740    CLOSED  TREATMENT  OF  ARTICULAR  FRACTURE,  INVOLVING  METACARPOPHALANGEAL  OR  INTERPHALANGEAL  JOINT-  WITHOUT  MA- 
NIPULATKDN. EACH  .»T.r~w. -IN- 
CLOSED TREATMENT  OF  DISTAL  PHALANGEAL  FRACTURE.  FINGER  OR  THUMB;  WITHOUT  MANIPULATION  EACH 
CLOSED  TREATMENT  OF  DISTAL  PHALANGEAL  FRACTURE.  FINGER  OR  THUMB;  WITH  MANIPULATKDN.  EACH 
CLOSED  TREATMENT  OF  INTERPHALANGEAL  JOINT  DISLOCATKDN.  SINGLE.  WITH  MANIPULATION;  WITHOUT  ANESTHESIA 
UNUSTED  PROCEDURE.  HANDS  OR  FINGERS 
CLOSED  TREATMENT  OF  COCCYGEAL  FRACTURE 
UNUSTED  PROCEDURE.  PELVIS  OR  HIP  JOINT 

CLOSED  TREATMENT  OF  FRACTURE  GREAT  TOE,  PHALANX  OR  PHALANGES;  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  FRACTURE  GREAT  TOE,  PHALANX  OR  PHALANGES;  WITH  MANIPULATKDN 

CLOSED  TREATMENT  OF  FRACTURE.  PHALANX  OR  PHALANGES,  OTHER  THAN  GREAT  TOE;  WITHOUT  MANIPULATKDN  EACH 
CLOSED  TREATMENT  OF  FRACTURE,  PHALANX  OR  PHALANGES,  OTHER  THAN  GREAT  TOE;  WITH  MANIPULATKDN  EACH 
CLOSED  TREATMENT  OF  METATARSOPHALANGEAL  JOINT  DISLOCATION;  WITHOUT  ANESTHESIA 
CLOSED  TREATMENT  OF  INTERPHALANGEAL  JOINT  DISLOCATION;  WITHOUT  ANESTHESIA 
UNUSTED  PROCEDURE,  FOOT  OR  TOES 

TREATMENT  OF  CLOSED  LARYNGEAL  FRACTURE;  WITHOUT  MANIPULATION 
UNUSTED  PROCEDURE,  LARYNX 

Closed  treatment  fractura/dislocation/except  fingerAoa/trunk  T  1.94  $86.30  $37.29  $19.66 

CLOSED  TREATMENT  OF  PROXIMAL  HUMERAL  (SURGICAL  OR  ANATOMKDAL  NECK)  FRACTURE;  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  PROXIMAL  HUMERAL  (SURQWAL  OR  ANATOMKDAL  NECK)  FRACTURE;  WITH  MANIPULATKDN.  WITH  OR  WITH- 
OUT SKELETAL  TRACTKDN 

CLOSED  TREATMENT  OF  GREATER  TUBEROSITY  FRACTURE;  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  GREATER  TUBEROSITY  FRACTURE;  WITH  MANIPULATION 

CLOSED  TREATMENT  OF  SHOULDER  DISLOCATKDN,  WITH  FRACTURE  OF  GREATER  TUBEROSITY.  WITH  MANIPULATKDN 
CLOSED  TREATMENT  OF  SHOULDER  DISLOCATKDN,  WITH  SURGCAL  OR  ANATOMTCAL  NECK  FRACTURE,  WITH  MANIPULATKDN 
CLOSED  TREATMENT  OF  HUMERAL  SHAFT  FRACTURE;  WITHOUT  MANIPULATION 

CLOSED  TREATMENT  OF  HUMERAL  SHAFT  FRACTURE;  WITH  MANIPULATION,  WITH  OR  WITHOUT  SKELETAL  TRACTKDN 
CLOSED  TREATMENT  OF  SUPRACONDYLAR  OR  TRANSCONDYLAR  HUMERAL  FRACTURE,  WITH  OR  WITHOUT  INTERCONDYLAR  EX- 
TENSION; WITHOUT  MANIPULATKDN 

CLOSED  TREATMENT  OF  SUPRACONDYLAR  OR  TRANSCONDYLAR  HUMERAL  FRACTURE,  WITH  OR  WITHOUT  INTERCONDYLAR  EX- 
TENSION: WITH  MANIPULATKDN,  WITH  OR  WITHOUT  SKIN  OR  SKELETAL  TRACTKDN 

CLOSED  TREATMENT  OF  HUMERAL  EPKDONDYLAR  FRACTURE,  MEDIAL  OR  LATERAL;  WITHOUT  MAMPULATKDN 
CLOSED  TREATMENT  OF  HUMERAL  EPICONDYLAR  FRACTURE,  MEDIAL  OR  LATERAL;  VWTH  MANIPULATKDN 
CLOSED  TREATMENT  OF  HUMERAL  CONDYLAR  FRACTURE,  MEDIAL  OR  LATERAU  WITHOUT  MANIPULATKDN 
CLOSED  TREATMENT  OF  HUMERAL  CONDYLAR  FRACTURE,  MEDIAL  OR  LATERAL;  WITH  MANIPULATION 
TREATMENT  OF  CLOSED  ELBOW  DISLOCATKDN;  WITHOUT  ANESTHESIA 

CLOSED  TREATMENT  OF  MONTEGGIA  TYPE  OF  FRACTURE  DISLOCATKDN  AT  ELBOW  (FRACTURE  PROXIMAL  END  OF  ULNA  WITH  DIS- 
LOCATION OF  RADIAL  HEAD),  WITH  MANIPULATION 

CLOSED  TREATMENT  OF  RADIAL  HEAD  SUBLUXATKDN  IN  CHILD,  "NURSEMAID  ELBOW",  WITH  MANIPULATKDN 
CLOSED  TREATMENT  OF  RADIAL  HEAD  OR  NECK  FRACTURE:  VWTHOUT  MANIPULATKDN 
CLOSED  TREATMENT  OF  RADIAL  HEAD  OR  NECK  FRACTURE;  WITH  MANIPULATKDN 

CLOSED  TREATMENT  OF  ULNAR  FRACTURE,  PROXIMAL  END  (OLECRANON  PROCESS);  WITHOUT  MANIPULATKDN 
CLOSED  TREATMENT  OF  ULNAR  FRACTURE,  PROXIMAL  END  (OLECRANON  PROCESS);  WITH  MANIPULATKDN 
UNUSTED  PROCEDURE,  HUMERUS  OR  ELBOW 

CLOSED  TREATMENT  OF  RADIAL  SHAFT  FRACTURE;  WITHOUT  MANIPULATKDN 
CLOSED  TREATMENT  OF  RADIAL  SHAFT  FRACTURE;  WITH  MANIPULATION 

CLOSED  TREATMENT  OF  RADIAL  SHAFT  FRACTURE,  WITH  DISLOCATION  OF  DISTAL  RADKHJLNAR  JOINT  (QALEAZZI  FRACTURE/DIS- 
LOCATKDN) 

CLOSED  TREATMENT  OF  ULNAR  SHAFT  FRACTURE;  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  ULNAR  SHAFT  FRACTURE;  WITH  MANIPULATKDN 
CLOSED  TREATMENT  OF  RADIAL  AND  ULNAR  SHAFT  FRACTURES;  WITHOUT  MANIPULATKDN 
CLOSED  TREATMENT  OF  RADIAL  AND  ULNAR  SHAFT  FRACTURES;  WITH  MANIPULATKDN 

CLOSED  TREATMENT  OF  DISTAL  RADIAL  FRACTURE  (EG,  COLLES  OR  SMITH  TYPE)  OR  EPIPHYSEAL  SEPARATKDN.  WITH  OR  WITH- 
OUT FRACTURE  OF  ULNAR  STYLOID;  WITHOUT  MANIPULATION 

CLOSED  TREATMENT  OF  DISTAL  RADIAL  FRACTURE  (EG.  COLLES  OR  SMITH  TYPE)  OR  ERPHYSEAL  SEPARATKDN.  WITH  OR  WITH- 
OUT FRACTURE  OF  ULNAR  STYLOID;  WITH  MANIPULATKDN 

CLOSED  TREATMENT  OF  CARPAL  SCAPHOID  (NAVKDULAR)  FRACTTURE;  WITHOUT  MANIPULATKDN 
CLOSED  TREATMENT  OF  CARPAL  SCAPHOID  (NAVKXILAR)  FRACTURE;  WITH  MANIPULATKDN 

CLOSED  TREATMENT  OF  CARPAL  BONE  FRACTURE  (EXCLUDING  CARPAL  SCAPHOID  (NAVKDULAR));  WITHOUT  MANIPULATKDN.  EACH 
BONE 

CLOSED  TREATMENT  OF  CARPAL  BONE  FRACTURE  (EXCLUDING  <>RPAL  SCAPHOID  (NAVKXILAR));  WITH  MANIPUUTKDN.  EACH 
BONE 

CLOSED  TREATMENT  OF  ULNAR  STYLOID  FRACTURE 

CLOSED  TREATMENT  OF  RADIOCARPAL  OR  INTERCARPAL  DISLOCATKDN,  ONE  OR  MORE  BONES,  WITH  MANIPULATKDN 
CLOSED  TREATMENT  OF  DISTAL  RADKDULNAR  DISLOCATKDN  WITH  MANIPULATKDN 

CLOSED  TREATMENT  OF  TRANS-SCAPHOPERILUNAR  TYPE  OF  FRACTURE  DISLOCATKDN,  WITH  MANIPULATKDN 
aOSED  TREATMENT  OF  LUNATE  DISLOCATKDN,  WITH  MANIPULATKDN 
UNUSTED  PROCEDURE.  FOREARM  OR  WRIST 

CLOSED  TREATMENT  OF  METACARPAL  FRACTURE.  SINGLE;  WITHOUT  MANIPULATION.  EACH  BONE 
CLOSED  TREATMENT  OF  METACARPAL  FRACTURE.  SINGLE;  WITH  MANIPULATKDN.  EACH  BONE 

CLOSED  TREATMENT  OF  METACARPAL  FRACTURE,  WITH  MANIPULATKDN,  WITH  INTERNAL  OR  EXTERNAL  FIXATKDN,  EACH  BONE 
CLOSED  TREATMENT  OF  CARPOMETACARPAL  DISLOCATION.  THUMB,  WITH  MANIPULATKDN 

CLOSED  TREATMENT  OF  CARPOMETACARPAL  FRACTURE  DISLOCATION,  THUMB  (BENNETT  FRACTURE).  WITH  MANIPULATKDN 
CLOSED  TREATMENT  OF  CARPOMETACARPAL  DISLOCATION.  OTHER  THAN  THUMB  (BENNETT  FRACTURE).  SINGLE.  WITH  MANIPULA- 
TION; WITHOUT  ANESTHESIA 
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APC 


Addendum  C— Proposed  hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weiglH 


Proposed 

payment 

rate 


National 
unadjusted 
cotrtsurance 


Minimum 
unadjusted 
coinsurance 


209 

26706 

209 

26742 

209 

27193 

209 

27220 

209 

27230 

209 

27238 

209 

27246 

209 
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209 

27256 

209 

27265 

209 

27500 
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27501 

209 
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209 
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209 

27508 

209 
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209 
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209 

27517 

209 

27520 
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27530 

209 

27532 

209 

27538 

209 

27560 

209 

27560 

209 

27599 

209 
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209 
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209 

27760 
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27762 

209 

27780 
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27781 
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27786 
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27788 

209 

27808 

209 

27810 
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27818 
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209 
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209 
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28600 
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31586 

210 

BOfWiOial 

210 

22505 

210 

23655 

210 

23700 

210 

24605 

210 

26675 

210 

26705 

210 

26775 

PERCUTANEOUS  SKELETAL  FIXATION  OF  METACARPOPHALANGEAL  DISLOCATION,  SINGLE,  WITH  MANIPULATION 
CLOSED  TREATMENT  OF  ARTICULAR  FRACTURE,  INVOLVING  METACARPOPHALANGEAL  OR  INTERPHALANGEAL  JOINT;  WITH  MANIP- 
ULATION, EACH 

CLOSED  TREATMENT  OF  PELVIC  RING  FRACTURE,  DISLOCATION,  DIASTASIS  OR  SUBLUXATION;  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  ACETABULUM  (HIP  SOCKET)  FRACTURE(S);  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  FEMORAL  FRACTURE.  PROXIMAL  END,  NECK;  WITHOUT  MANIPULATION 

CLOSED  TREATMENT  OF  INTERTROCHANTERIC.  PERTROCHANTERIC,  OR  SUBTROCHANTERIC  FEMORAL  FRACTURE;  WITHOUT  MA- 
NIPULATION 

CLOSED  TREATMENT  OF  GREATER  TROCHANTERIC  FRACTURE,  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  HIP  DISLOCATION,  TRAUMATIC;  WITHOUT  ANESTHESIA 

TREATMENT  OF  SPONTANEOUS  HIP  DISLOCATION  (DEVELOPMENTAL.  INCLUDING  CONGENITAL  OR  PATHOLOGICAL),  BY  ABDUCTION. 
SPLINT  OR  TRACTION;  WITHOUT  ANESTHESIA,  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  POST  HIP  ARTHROPLASTY  DISLOCATION;  WITHOUT  ANESTHESIA 
CLOSED  TREATMENT  OF  FEMORAL  SHAFT  FRACTURE.  WITHOUT  MANIPULATION 

CLOSED  TREATMENT  OF  SUPRACONDYLAR  OR  TRANSCONDYLAR  FEMORAL  FRACTURE  WITH  OR  WITHOUT  INTERCONDYUR  EX- 
TENSION, WITHOUT  MANIPULATION 

CLOSED  TREATMENT  OF  FEMORAL  SHAFT  FRACTURE,  WITH  MANIPULATION.  WITH  OR  WITHOUT  SKIN  OR  SKELETAL  TRACTION 
CLOSED  TREATMENT  OF  SUPRACONDYLAR  OR  TRANSCONDYLAR  FEMORAL  FRACTURE  WITH  OR  WITHOUT  INTERCONDYLAR  EX- 
TENSION, WITH  MANIPULATION,  WITH  OR  WITHOUT  SKIN  OR  SKELETAL  TRACTION 

CLOSED  TREATMENT  OF  FEMORAL  FRACTURE,  DISTAL  END.  MEDIAL  OR  LATERAL  CONDYLE,  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  FEMORAL  FRACTURE.  DISTAL  END,  MEDIAL  OR  LATERAL  CONDYLE,  WITH  MANIPULATION 
CLOSED  TREATMENT  OF  DISTAL  FEMORAL  EPIPHYSEAL  SEPARATION;  WITHOUT  MANIPULATION 

CLOSED  TREATMENT  OF  DISTAL  FEMORAL  EPIPHYSEAL  SEPARATION;  WITH  MANIPULATION,  WITH  OR  WITHOUT  SKIN  OR  SKELETAL 
TRACTION 

CLOSED  TREATMENT  OF  PATELLAR  FRACTURE.  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  TIBIAL  FRACTURE,  PROXIMAL  (PLATEAU);  WITHOUT  MANIPULATION 

CLOSED  TREATMENT  OF  TIBIAL  FRACTURE.  PROXIMAL  (PLATEAU);  WITH  OR  WITHOUT  MANIPULATION,  WITH  SKELETAL  TRACTION 
CLOSED  TREATMENT  OF  INTERCONDYLAR  SPINE(S)  ANDrtDR  TUBEROSITY  FRACTURE(S)  OF  KNEE.  WITH  OR  WITHOUT  MANIPULA- 
TION 

CLOSED  TREATMENT  OF  KNEE  DISLOCATION;  WITHOUT  ANESTHESIA 
CLOSED  TREATMENT  OF  PATELLAR  DISLOCATION;  WITHOUT  ANESTHESIA 
UNUSTED  PROCEDURE,  FEMUR  OR  KNEE 

CLOSED  TREATMENT  OF  TIBIAL  SHAFT  FRACTURE  (WITH  OR  WITHOUT  FIBULAR  FRACTURE);  WITHOUT  MANIPULATK3N 
CLOSED  TREATMENT  OF  TIBIAL  SHAFT  FRACTURE  (WITH  OR  WITHOUT  FIBULAR  FRACTURE);  WITH  MANIPULATION,  WITH  OR  WITH- 
OUT SKELETAL  TRACTION 

CLOSED  TREATMENT  OF  MEDIAL  MALLEOLUS  FRACTURE;  WITHOUT  MANIPULATION 

CLOSED  TREATMENT  OF  MEDIAL  MALLEOLUS  FRACTURE;  WITH  MANIPULATION,  WITH  OR  WITHOUT  SKIN  OR  SKELETAL  TRACTION 
CLOSED  TREATMENT  OF  PROXIMAL  FIBULA  OR  SHAFT  FRACTURE;  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  PROXIMAL  FIBULA  OR  SHAFT  FRACTURE;  WITH  MANIPULATKJN 
CLOSED  TREATMENT  OF  DISTAL  FIBULAR  FRACTURE  (LATERAL  MALLEOLUS);  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  DISTAL  FIBULAR  FRACTURE  (LATERAL  MALLEOLUS);  WITH  MANIPULATK3N 
CLOSED  TREATMENT  OF  BIMALLEOLAR  ANKLE  FRACTURE,  (INCLUDING  POTTS);  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  BIMALLEOLAR  ANKLE  FRACTURE,  (INCLUDING  POTTS);  WITH  MANIPULATION 
CLOSED  TREATMENT  OF  TRIMALLEOLAR  ANKLE  FRACTURE:  WITHOUT  MANIPULATKDN 
CLOSED  TREATMENT  OF  TRIMALLEOLAR  ANKLE  FRACTURE;  WITH  MANIPULATION 

CLOSED  TREATMENT  OF  FRACTURE  OF  WEIGHT  BEARING  ARTICULAR  PORTION  OF  DISTAL  TIBIA  (EG.  PILON  OR  TIBIAL  PLAFOND), 
WITH  OR  WITHOUT  ANESTHESIA;  WITHOUT  MANIPULATION 

CLOSED  TREATMENT  OF  FRACTURE  OF  WEIGHT  BEARING  ARTICULAR  PORTION  OF  DISTAL  TIBIA  (EG,  PILON  OR  TIBIAL  PLAFOND). 
WITH  OR  WITHOUT  ANESTHESIA;  WITH  SKELETAL  TRACTION  AND/OR  REQUIRING  MANIPULATION 
CLOSED  TREATMENT  OF  PROXIMAL  TIBIOFIBULAR  JOINT  DISLOCATION;  WITHOUT  ANESTHESIA 
CLOSED  TREATMENT  OF  ANKLE  DISLOCATION;  WITHOUT  ANESTHESIA 
UNUSTED  PROCEDURE,  LEG  OR  ANKLE 

CLOSED  TREATMENT  OF  CALCANEAL  FRACTURE;  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  CALCANEAL  FFJACTURE;  WITH  MANIPULATION 
CLOSED  TREATMENT  OF  TALUS  FRACTURE;  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  TALUS  FRACTURE;  WITH  MANIPULATION 

TREATMENT  OF  TARSAL  BONE  FRACTURE  (EXCEPT  TALUS  AND  CALCANEUS);  WITHOUT  MANIPULATION.  EACH 
TREATMENT  OF  TARSAL  BONE  FRACTURE  (EXCEPT  TALUS  AND  CALCANEUS);  WITH  MANIPULATION.  EACH 
CLOSED  TREATMENT  OF  METATARSAL  FRACTURE;  WITHOUT  MANIPULATION,  EACH 
CLOSED  TREATMENT  OF  METATARSAL  FRACTURE;  WITH  MANIPULATION,  EACH 
CLOSED  TREATMENT  OF  SESAMOID  FRACTURE 

CLOSED  TREATMENT  OF  TARSAL  BONE  DISLOCATION,  OTHER  THAN  TALOTARSAU  WITHOUT  ANESTHESIA 
CLOSED  TREATMENT  OF  TALOTARSAL  JOINT  DISLOCATION;  WITHOUT  ANESTHESIA 
CLOSED  TREATMENT  OF  TARSOMETATARSAL  JOINT  DISLOCATION;  WITHOUT  ANESTHESIA 
TREATMENT  OF  CLOSED  LARYNGEAL  FRACTURE;  WITH  CLOSED  MANIPULATIVE  REDUCTION 


BofWioiai  manipulation  under  anesthesia 


10.46        $630.00 


$283.40 


$106.00 


MANIPULATION  OF  SPINE  REQUIRING  ANESTHESIA.  ANY  REGION 

CLOSED  TREATMENT  OF  SHOULDER  DISLOCATION,  WITH  MANIPULATION;  REQUIRING  ANESTHESIA 

MANIPULATKJN  UNDER  ANESTHESIA,  SHOULDER  JOINT,  INCLUDING  APPUCATION  OF  FIXATION  APPARATUS  (DISLOCATION  EX- 
CLUDED) 

TREATMENT  OF  CLOSED  ELBOW  DISLOCATION;  REQUIRING  ANESTHESIA 

CLOSED  TREATMENT  OF  CARPOMETACARPAL  DISLOCATION,  OTHER  THAN  THUMB  (BENNETT  FRACTURE),  SINGLE,  WITH  MANIPULA- 
TION; REQUIRING  ANESTHESIA 

CLOSED  TREATMENT  OF  METACARPOPHALANGEAL  DISLOCATION,  SINGLE,  WITH  MANIPULATION:  REQUIRING  ANESTHESIA 
CLOSED  TREATMENT  OF  INTERPHALANGEAL  JOINT  DISLOCATION,  SINGLE,  WITH  MANIPUUTION;  REQUIRING  ANESTHESIA 

(Sm  Addendum  D.  hx  Payment  ol  MedKSI  Visits) 
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ADDENDUM  C— PROPOSED  HOSPITAL  OUTPATIENT  PAYMENT  FOR  PROCEDURES  BY  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
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Relative 
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Proposed 
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rate 
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Mininwjm 
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210 

28665 

216  ( 

Open/pen 

216 

2T336 

216 

21805 

216 

23516 

216 

23530 

216 

23532 

216 

23SS0 

216 

23552 

216 

23585 

216 

23615 

216 

23616 

216 

23630 

216 

23660 

216 

23670 

216 

23680 

216 

24515 

216 

24516 

216 
216 


216 


216 


216 
216 


CLOSED  TREATMENT  OF  PELVIC  RING  FRACTURE.  DISLOCATION,  DIASTASIS  OR  SUBLUXATKJN;  WITHWANIPULATKJN.  REQUIRING 

MORE  THAN  LOCAL  ANESTHESIA 

CLOSED  TREATMENT  OF  HIP  DISLOCATION.  TRAUMATIC;  REQUIRING  ANESTHESIA 

TREATMENT  OF  SPONTANEOUS  HIP  DISLOCATION  (DEVELOPMENTAL  INCLUDING  CONGENITAL  OR  PATHOLOGICAL).  BY  ABDUCTION. 

SPUNT  OR  TRACTION;  WITH  MANIPULATION,  REQUIRING  ANESTHESIA 

MANIPULATION,  HIP  JOINT,  REQUIRING  GENERAL  ANESTHESIA 

CLOSED  TREATMENT  OF  KNEE  DISLOCATION;  REQUIRING  ANESTHESIA 

CLOSED  TREATMENT  OF  PATELLAR  DISLOCATION;  REQUIRING  ANESTHESIA 

MANIPULATION  OF  KNEE  JOINT  UNDER  GENERAL  ANESTHESIA  (INCLUDES  APPUCATION  OF  TRACTION  OR  OTHER  FIXATION  DE-       - 

VICES) 

CLOSED  TREATMENT  OF  PROXIMAL  TIBIOFIBULAR  JOINT  DISLOCATION;  REQUIRING  ANESTHESIA 

CLOSED  TREATMENT  OF  ANKLE  DISLOCATION;  REQUIRING  ANESTHESIA,  WITH  OR  WITHOUT  PERCUTANEOUS  SKELETAL  FIXATION 

MANIPULATION  OF  ANKLE  UNDER  GENERAL  ANESTHESIA  (INCLUDES  APPLICATION  OF  TRACTION  OR  OTHER  FIXATION  APPARATUS) 

CLOSED  TREATMENT  OF  TARSAL  BONE  DISLOCATION,  OTHER  THAN  TALOTARSAL;  REQUIRING  ANESTHESIA 

CLOSED  TREATMENT  OF  TALOTARSAL  JOINT  DISLOCATION;  REQUIRING  ANESTHESIA 

CLOSED  TREATMENT  OF  TARSOMETATARSAL  JOINT  DISLOCATION;  REQUIRING  ANESTHESIA 

CLOSED  TREATMENT  OF  METATARSOPHALANGEAL  JOINT  DISLOCATION;  REQUIRING  ANESTHESIA 

CLOSED  TREATMENT  OF  INTERPHALANGEAL  JOINT  DISLOCATION;  REQUIRING  ANESTHESIA 


$1,019.98 


$620.82 


$204iX> 


Open/petcutaneous  treatment  Iracture  or  dislocation  T  20.13 

OPEN  TREATMENT  OF  NASAL  SEPTAL  FRACTURE,  WITH  OR  WITHOUT  STABILIZATK3N 
OPEN  TREATMENT  OF  RIB  FRACTURE  WITHOUT  FIXATION,  EACH 

OPEN  TREATMENT  OF  CLAVICULAR  FRACTURE.  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  RXATKDN 
OPEN  TREATMENT  OF  STERNOCLAVICULAR  DISLOCATION,  ACUTE  OR  CHRONIC; 

OPEN  TREATMENT  OF  STERNOCLAVICULAR  DISLOCATION.  ACUTE  OR  CHRONC;  WITH  FASCIAL  GRAFT  (INCLUDES  OBTAINING 
GRAFT) 

OPEN  TREATMENT  OF  ACROMIOCLAVICULAR  DISLOCATION,  ACUTE  OR  CHRONC; 

OPEN  TREATMENT  OF  ACROMIOCLAVICULAR  DISLOCATION.  ACUTE  OR  CHRONC;  WITH  FASCIAL  GRAFT  (INCLUDES  OBTAINING 
GRAFT)  _ 

OPEN  TREATMENT  OF  SCAPULAR  FRACTURE  (BODY,  GLENOID  OR  ACROMION)  WITH  OR  WITHOUT  INTERNAL  FIXATION 
OPEN  TREATMENT  OF  PROXIMAL  HUMERAL  (SURGICAL  OR  ANATOMICAL  NECK)  FRACTURE,  WITH  OR  WITHOUT  INTERNAL  OR  EX- 
TERNAL FIXATION,  WITH  OR  WITHOUT  REPAIR  OF  TUBEROSITY(-IES); 

OPEN  TREATMENT  OF  PROXIMAL  HUMERAL  (SURGICAL  OR  ANATOMICAL  NECK)  FRACTURE,  WITH  OR  WITHOUT  INTERNAL  OR  EX- 
TERNAL FIXATION,  WITH  OR  WITHOUT  REPAIR  OF  TUBEROSITY(-IES);  WITH  PROXIMAL  HUMERAL  PROSTHETC  REPLACEMENT 
OPEN  TREATMENT  OF  GREATER  TUBEROSITY  FRACTURE.  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATKDN 
OPEN  TREATMENT  OF  ACUTE  SHOULDER  DISLOCATION                                                                                                                              ■ 
OPEN  TREATMENT  OF  SHOULDER  DISLOCATION,  WITH  FRACTURE  OF  GREATER  TUBEROSITY,  WITH  OR  WITHOUT  INTERNAL  OR  EX- 
TERNAL FIXATION  

OPEN  TREATMENT  OF  SHOULDER  DISLOCATION.  WITH  SURGICAL  OR  ANATOMICAL  NECK  FRACTURE.  WITH  OR  WITHOUT  INTERNAL 

OR  EXTERNAL  FIXATION 

OPEN  TREATMENT  OF  HUMERAL  SHAFT  FRACTURE  WITH  PLATE/SCREWS,  WITH  OR  WITHOUT  CERCLAGE 

OPEN  TREATMENT  OF  HUMERAL  SHAFT  FRACTURE.  WITH  INSERTION  OF  INTRAMEDULLARY  IMPLANT,  WITH  OR  WITHOUT 

CERCLAGE  AND«5R  LOCKING  SCREWS  __  ^^^ 

PERCUTANEOUS  SKELETAL  FIXATION  OF  SUPRACONDYLAR  OR  TRANSCONDYLAR  HUMERAL  FRACTURE,  WITH  OR  WITHOUT 

INTERCONDYLAR  EXTENSION 

OPEN  TREATMENT  OF  HUMERAL  SUPRACONDYLAR  OR  TRANSCONDYLAR  FRACTURE,  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL 

FIXATION;  WITHOUT  INTERCONDYLAR  EXTENSION 

OPEN  TREATMENT  OF  HUMERAL  SUPRACONDYLAR  OR  TRANSCONDYLAR  FRACTURE,  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL 

FIXATION;  WITH  INTERCONDYLAR  EXTENSION 

PERCUTANEOUS  SKELETAL  FIXATION  OF  HUMERAL  EPICONDYLAR  FRACTURE,  MEDIAL  OR  LATERAL.  WITH  MANIPULATION 

OPEN  TREATMENT  OF  HUMERAL  EPICONDYLAR  FRACTURE,  MEDIAL  OR  LATERAU  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXA- 

OPEN  TREATMENT  OF  HUMERAL  CONDYLAR  FRACTURE.  MEDIAL  OR  LATERAL,  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXA- 
TION 

PERCUTANEOUS  SKELETAL  FIXATION  OF  HUMERAL  CONDYLAR  FRACTURE.  MEDIAL  OR  LATERAL,  WITH  MANIPULATION 
OPEN  TREATMENT  OF  PERIARTICULAR  FRACTURE  AND/OR  DISLOCATION  OF  THE  ELBOW  (FRACTURE  DISTAL  HUMERUS  AND  PROXI- 
MAL ULNA  AND/  OR  PROXIMAL  RADIUS);  ,^ 
OPEN  TREATMENT  OF  PERIARTICULAR  FRACTURE  ANDADR  DISLOCATION  OF  THE  ELBOW  (FRACTURE  DISTAL  HUMERUS  AND  PROXI- 
MAL ULNA  AND/  OR  PROXIMAL  RADIUS);  WITH  IMPLANT  ARTHROPLASTY 
OPEN  TREATMENT  OF  ACUTE  OR  CHRONIC  ELBOW  DISLOCATION 

OPEN  TREATMENT  OF  MONTEGGIA  TYPE  OF  FRACTURE  DISLOCATION  AT  ELBOW  (FRACTURE  PROXIMAL  END  OF  ULNA  WITH  DIS- 
LOCATION OF  RADIAL  HEAD),  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION 

OPEN  TREATMENT  OF  RADIAL  HEAD  OR  NECK  FRACTURE.  WITH  OR  WITHOUT  INTERNAL  FIXATION  OR  RADIAL  HEAD  EXCISION; 
OPEN  TREATMENT  OF  RADIAL  HEAD  OR  NECK  FRACTURE.  WITH  OR  WITHOUT  INTERNAL  FIXATION  OR  RADIAL  HEAD  EXOSION; 

WITH  RADIAL  HEAD  PROSTHETIC  REPLACEMENT  ^_ 

OPEN  TREATMENT  OF  ULNAR  FRACTURE  PROXIMAL  END  (OLECRANON  PROCESS).  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  RX- 
ATION 

OPEN  TREATMENT  OF  RADIAL  SHAFT  FRACTURE.  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  RXATKJN 

OPEN  TREATMENT  OF  RADIAL  SHAFT  FRACTURE,  WITH  INTERNAL  AND/  OR  EXTERNAL  FIXATION  AND  CLOSED  TREATMENT  OF  DIS- 
LOCATION OF  DISTAL  RADIO-ULNAR  JOINT  (GALEA2ZI  FRACTURE/DISLOCATION),  WITH  OR  WITHOUT  PERCUTANEOUS  SKELETAL  FIX- 
OPEN  TREATMENT  OF  RADIAL  SHAFT  FRACTURE,  WITH  INTERNAL  AND/  OR  EXTERNAL  FIXATK)N  AND  OPEN  TREATMENT.  WITH  OR 
WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION  OF  DISTAL  RADIO-ULNAR  JOINT  (GALEAZZI  FRACTURErtHSLOCATION),  INCLUDES  RE- 
PAIR OF  TRIANGULAR  CARTILAGE 

OPEN  TREATMENT  OF  ULNAR  SHAFT  FRACTURE,  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATKDN 
OPEN  TREATMENT  OF  RADIAL  AND  ULNAR  SHAFT  FRACTURES,  WITH  INTERNAL  OR  EXTERNAL  FIXATION;  OF  RADIUS  OR  ULNA 


24538 


24545 


24546 


216 
216 

24566 
24575 

216 

24579 

216 
216 

24582 
24586 

216 

24587 

216 
216 

24615 
24635 

216 
216 

24665 
24666 

216 

24685 

216 
216 

25515 
25525 

25526 


25545 
25574 


(See  Addendum  0.  lor  Payment  otMeifcalVisils)  ^ ,^.,«,  .  ^ 

<  CPT  codes  and  descrptions  only  are  copyrigM  1997  American  Medical  Assoctalian.  Al  Rights  Resen/ed.  Applicable  FARS/DFARS  Apply. 

ICopyrigm  1994  Ainerican  Dental  Association.  All  rights  reserved. 
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APC 


CPTV 
HCPCS* 


216 

216 
216 
216 
216 
216 

216 

216 

216 

216 

216 

216 

216 

216 

216 
216 
216 

216 
216 
216 


HCPCS  Description 


Status 
indicator 


Relative 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


OPEN  TREATMENT  OF  RADIAL  AND  ULNAR  SHAFT  FRACTURES,  WITH  INTERNAL  OR  EXTERNAL  FIXATION;  OF  RADIUS  AND  ULNA 
PERCUTANEOUS  SKELETAL  FIXATION  OF  DISTAL  RADIAL  FRACTURE  (EG,  COLLES  OR  SMITH  TYPE)  OR  EPIPHYSEAL  SEPARATION, 
WITH  OR  WITHOUT  FRACTURE  OF  ULNAR  STYLOID,  REQUIRING  MANIPULATION,  WITH  OR  WITHOUT  EXTERNAL  FIXATION 
OPEN  TREATMENT  OF  DISTAL  RADIAL  FRACTURE  (EG.  COLLES  OR  SMITH  TYPE)  OR  EPIPHYSEAL  SEPARATION,  WITH  OR  WITHOUT 
FRACTURE  OF  ULNAR  STYLOID.  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION 

OPEN  TREATMENT  OF  CARPAL  SCAPHOID  (NAVICULAR)  FRACTURE.  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION 
OPEN  TREATMENT  OF  CARPAL  BONE  FRACTURE  (EXCLUDING  CARPAL  SCAPHOID  (NAVICULAR)),  EACH  BONE 
OPEN  TREATMENT  OF  RADIOCARPAL  OR  INTERCARPAL  DISLOCATION,  ONE  OR  MORE  BONES 
OPEN  TREATMENT  OF  DISTAL  RADIOULNAR  DISLOCATION,  ACUTE  OR  CHRONIC 
OPEN  TREATMENT  OF  TRANS-SCAPHOPERILUNAR  TYPE  OF  FRACTURE  DISLOCATION 
OPEN  TREATMENT  OF  LUNATE  DISLOCATION 

PERCUTANEOUS  SKELETAL  FIXATION  OF  METACARPAL  FRACTURE.  EACH  BONE 

OPEN  TREATMENT  OF  METACARPAL  FRACTURE,  SINGLE,  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION,  EACH  BONE 
PERCUTANEOUS  SKELETAL  FIXATION  OF  CARPOMETACARPAL  FRACTURE  DISLOCATION.  THUMB  (BENNETT  FRACTURE).  WITH  MA- 
NIPULATION, WITH  OR  WITHOUT  EXTERNAL  RXATION 

OPEN  TREATMENT  OF  CARPOMETACARPAL  FRACTURE  DISLOCATION,  THUMB  (BENNETT  FRACTURE),  WITH  OR  WITHOUT  INTERNAL 
OR  EXTERNAL  FIXATION 

PERCUTANEOUS  SKELETAL  RXATION  OF  CARPOMETACARPAL  DISLOCATION,  OTHER  THAN  THUMB  (BENNETT  FRACTURE),  SINGLE. 
WITH  MANIPULATION 

OPEN  TREATMENT  OF  CARPOMETACARPAL  DISLOCATION,  OTHER  THAN  THUMB  (BENNETT  FRACTURE);  SINGLE,  WITH  OR  WITHOUT 
INTERNAL  OR  EXTERNAL  FIXATION 

OPEN  TREATMENT  OF  CARPOMETACARPAL  DISLOCATION,  OTHER  THAN  THUMB  (BENNETT  FRACTURE);  COMPLEX,  MULTIPLE  OR 
DELAYED  REDUCTION 

OPEN  TREATMENT  OF  METACARPOPHALANGEAL  DISLOCATION,  SINGLE,  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION 
PERCUTANEOUS  SKELETAL  FIXATION  OF  UNSTABLE  PHALANGEAL  SHAFT  FRACTURE,  PROXIMAL  OR  MIDDLE  PHALANX,  FINGER  OR 
THUMB,  WITH  MANIPULATION.  EACH 

OPEN  TREATMENT  OF  PHALANGEAL  SHAFT  FRACTURE,  PROXIMAL  OR  MIDDLE  PHALANX,  RNGER  OR  THUMB,  WITH  OR  WITHOUT  IN- 
TERNAL OR  EXTERNAL  RXATION,  EACH 

OPEN  TREATMENT  OF  ARTICULAR  FRACTURE,  INVOLVING  METACARPOPHALANGEAL  OR  INTERPHALANGEAL  JOINT.  WITH  OR  WITH- 
OUT INTERNAL  OR  EXTERNAL  FIXATION,  EACH 

PERCUTANEOUS  SKELETAL  FIXATION  OF  DISTAL  PHALANGEAL  FRACTURE,  RNGER  OR  THUMB,  EACH 

OPEN  TREATMENT  OF  DISTAL  PHALANGEAL  FRACTURE.  FINGER  OR  THUMB.  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION. 
EACH 

PERCUTANEOUS  SKELETAL  RXATION  OF  INTERPHALANGEAL  JOINT  DISLOCATION.  SINGLE,  WITH  MANIPULATK3N 
OPEN  TREATMENT  OF  INTERPHALANGEAL  JOINT  DISLOCATION.  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION.  SINGLE 
OPEN  TREATMENT  OF  COCCYGEAL  FRACTURE  y 

PERCUTANEOUS  SKELETAL  RXATION  OF  FEMORAL  FRACTURE.  DISTAL  END.  MEDIAL  OR  LATERAL  CONDYLE,  OR  SUPRACONDYLAR 
OR  TRANSCONDYLAR.  WITH  OR  WITHOUT  INTERCONDYLAR  EXTENSION.  OR  DISTAL  FEMORAL  EPIPHYSEAL  SEPARATION 
OPEN  TREATMENT  OF  KNEE  DISLOCATION.  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION;  WITHOUT  PRIMARY  UGA- 
MENTOUS  REPAIR  OR  AUGMENTATI0N/REC0NSTRUCTK3N 

OPEN  TREATMENT  OF  PATELLAR  DISLOCATKDN.  WITH  OR  WITHOUT  PARTIAL  OR  TOTAL  PATELLECTOMY 
RADICAL  RESECTION  OF  TUMOR  (EG.  MAUGNANT  NEOPLASM),  SOFT  TISSUE  OF  LEG  OR  ANKLE  AREA 

PERCUTANEOUS  SKELETAL  RXATION  OF  TIBIAL  SHAFT  FRACTURE  (WITH  OR  WITHOUT  FIBUUR  FRACTURE)  (EG,  PINS  OR  SCREWS) 
OPEN  TREATMENT  OF  TIBIAL  SHAFT  FRACTURE,  (WITH  OR  WITHOUT  RBULAR  FRACTURE)  WITH  PUTE/SCREWS,  WITH  OR  WITHOUT 
CERCLAGE 

OPEN  TREATMENT  OF  TIBIAL  SHAFT  FRACTURE  (WITH  OR  WITHOUT  FIBULAR  FRACTURE)  BY  INTRAMEDULLARY  IMPLANT,  WITH  OR 
WITHOUT  INTERLOCKING  SCREWS  ANDA3R  CERCLAGE 

OPEN  TREATMENT  OF  MEDIAL  MALLEOLUS  FRACTURE,  WITH  OR  WITHOUT  INTERl^L  OR  EXTERNAL  FIXATKJN 
OPEN  TREATMENT  OF  PROXIMAL  RBULA  OR  SHAFT  FRACTURE,  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  RXATKX 
OPEN  TREATMENT  OF  DISTAL  FIBULAR  FRACTURE  (LATERAL  MALLEOLUS).  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATKDN 
OPEN  TREATMENT  OF  BIMALLEOLAR  ANKLE  FRACTURE.  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATK5N 
OPEN  TREATMENT  OF  TRIMALLEOLAR  ANKLE  FRACTURE.  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION,  MEDIAL  ANOOR 
LATERAL  MAUEOLUS;  WITHOUT  FIXATION  OF  POSTERIOR  UP 

OPEN  TREATMENT  OF  TRIMALLEOLAR  ANKLE  FRACTURE.  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION.  MEDIAL  AND/Ofl 
LATERAL  MALLEOLUS;  WITH  FIXATION  OF  POSTERIOR  UP 

OPEN  TREATMENT  OF  FRACTURE  OF  WEIGHT  BEARING  ARTICULAR  SURFACE/  P0RTK3N  OF  DISTAL  TIBIA  (EG.  PILON  OR  TIBIAL  PLA- 
FOND). WITH  INTERNAL  OR  EXTERNAL  FIXATKM;  Of  RBULA  ONLY 

OPEN  TREATMENT  OF  FRACTURE  OF  WEIGHT  BEARING  ARTKXILAR  SURFACE/  PORTION  OF  DISTAL  TIBIA  (EG.  PILON  OR  TIBIAL  PLA- 
FOND). WITH  INTERNAL  OR  EXTERNAL  FIXATKM;  OF  TIBIA  ONLY 

OPEN  TREATMENT  OF  FRACTURE  OF  WEIGHT  BEARING  ARTICULAR  SURFACE/  PORTION  OF  DISTAL  TIBIA  (EG.  PILON  OR  TIBIAL  PLA- 
FOND). WITH  INTERNAL  OR  EXTERNAL  RXATION;  OF  BOTH  TIBIA  AND  RBULA 

OPEN  TREATMENT  OF  DISTAL  TIBIORBULAR  JOINT  (SYNDESMOSIS)  DISRUPTION.  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  RXA- 
TION 

OPEN  TREATMENT  OF  PROXIMAL  TIBIOFIBULAR  JOINT  DISLOCATION.  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  RXATION.  OR 
WITH  EXCISION  OF  PROXIMAL  RBULA 

OPEN  TREATMENT  OF  ANKLE  DISLOCATION.  WITH  OR  WITHOUT  PERCUTANEOUS  SKELETAL  FIXATION:  WITHOUT  REPAIR  OR  INTER- 
NAL RXATK)N 

OPEN  TREATMENT  OF  ANKLE  DISLOCATION.  WITH  OR  WITHOUT  PERCUTANEOUS  SKELETAL  FIXATION;  WITH  REPAIR  OR  INTERNAL 
OR  EXTERNAL  FIXATION 

PERCUTANECXJS  SKELETAL  RXATION  OF  CALCANEAL  FRACTURE.  WITH  MANIPULATION 
OPEN  TREATMENT  OF  CALCANEAL  FRACTURE,  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION; 

OPEN  TREATMENT  OF  CALCANEAL  FRACTURE.  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION;  WITH  PRIMARY  lUAC  OR 
OTHER  AUTOGENOUS  BONE  GRAFT  (INCLUDES  OBTAINING  GRAFT) 
PERCUTANEOUS  SKELETAL  RXATK3N  OF  TALUS  FRACTURE.  WITH  MANIPULATION 
OPEN  TREATMENT  OF  TALUS  FRACTURE.  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION 
PERCUTANEOUS  SKELETAL  RXATION  OF  TARSAL  BONE  FRACTURE  (EXCEPT  TALUS  AND  CALCANEUS).  WITH  MANIPULATION,  EACH 


216 

25575 

216 

25611 

216 

25620 

216 

25628 

216 

25645 

216 

25670 

216 

25676 

216 

25685 

216 
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26715 

216 

26727 
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26735 

216 

26746 
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26756 
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26776 
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27202 

216 

27509 

216 

27556 

216 

27566 

216 

27615 

216 

27756 

216 

27758 

27759 

27766 
27784 
27792 
27814 
27822 

27823 

27826 

27827 

27828 

27829 

27832 

27846 

27848 

28406 
28415 
28420 

28436 
28445 
28456 


(Sm  Addandum  D.  tor  Paynient  o(  Medical  visits) 

'  CtT  cod—  and  d«icriptiore  only  if  ■  copyrigW  1997  Aimricm  M«dlc«l  Aiiod«lion.  Al  RlgMt  Rwaond.  AppHcibld  FARS/DFABS  Apply. 
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/ADDENDUM  C— PROPOSED  HOSPITAL  OUTPATIENT  PAYMENT  FOR  PROCEDURES  BY  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


indicaior 


Ret^e 

weigM 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


216  28465  OPEN  TREATMENT  OF  TARSAL  BONE  FRACTURE  (EXCEPT  TALUS  AND  CALCANEUS),  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL 

FIXATION,  EACH 

216  28476  PERCUTANEOUS  SKELETAL  RXATION  OF  METATARSAL  FRACTURE,  WITH  MANIPULATION.  EACH 

216  28485  OPEN  TREATMENT  OF  METATARSAL  FRACTURE,  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION.  EACH 

216  28496  PERCUTANEOUS  SKELETAL  FIXATION  OF  FRACTURE  GREAT  TOE,  PHALANX  OR  PHALANGES,  WITH  MANIPULATION 

216  28505  OPEN  TREATMENT  OF  FRACTURE  GREAT  TOE,  PHALANX  OR  PHALANGES,  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION 

216  28525  OPEN  TREATMENT  OF  FRACTURE,  PHALANX  OR  PHALANGES.  OTHER  THAN  GREAT  TOE,  WITH  OR  WITHOUT  INTERNAL  OR  EXTER- 
NAL RXATION,  EACH 

216  28531  OPEN  TREATMENT  OF  SESAMOID  FRACTURE,  WITH  OR  WITHOUT  INTERNAL  FIXATION 

216  28546  PERCUTANEOUS  SKELETAL  FIXATION  OF  TARSAL  BONE  DISLOCATION,  OTHER  THAN  TALOTARSAU  WITH  MANIPULATION 

216  28555  OPEN  TREATMENT  OF  TARSAL  BONE  DISLOCATION,  WITH  OR  WITHOUT  INTERNAL  OH  EXTERNAL  RXATKJN 

216  28576  PERCUTANEOUS  SKELETAL  FIXATION  OF  TALOTARSAL  JOINT  DISLOCATION,  WITH  MANIPULATION 

216  28585  OPEN  TREATMENT  OF  TALOTARSAL  JOINT  DISLOCATION,  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATK3N 

216  28606  PERCUTANEOUS  SKELETAL  FIXATION  OF  TARSOMETATARSAL  JOINT  DISLOCATION,  WITH  MANIPULATION 

216  28815  OPEN  TREATMENT  OF  TARSOMETATARSAL  JOINT  DISLOCATION,  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION 

216  28636  PERCUTANEOUS  SKELETAL  RXATION  OF  METATARSOPHALANGEAL  JOINT  DISLOCATION,  WITH  MANIPULATION 

216  28645  OPEN  TREATMENT  OF  METATARSOPHALANGEAL  JOINT  DISLOCATION,  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION 

216  28666  PERCUTANEOUS  SKELETAL  FIXATION  OF  INTERPHALANGEAL  JOINT  DISLOCATION,  WITH  MANIPULATION 

216  28675  OPEN  TREATMENT  OF  INTERPHALANGEAL  JOINT  DISLOCATION,  WITH  OR  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION 


217    Arthroplasty 


231 
231 
231 
231 
231 
231 
231 
231 
231 
231 


20.48   SI  .037.71 


$626.81 


S207.54 


217  24360  ARTHROPLASTY,  ELBOW;  WITH  MEMBRANE 

217  24365  ARTHROPLASTY,  RADIAL  HEAD; 

217  25332  ARTHROPLASTY,  WRIST,  WITH  OR  WITHOUT  INTERPOSITION,  WITH  OR  WITHOUT  EXTERNAL  OR  INTERNAL  FIXATION 

217  25447  l^^■ERPOSr^ON  ARTHROPLASTY,  INTERCARPAL  OR  CARPOMETACARPAL  JOINTS 

217  25449  REVISION  OF  ARTHROPLASTY.  INCLUDING  REMOVAL  OF  IMPLANT,  WRIST  JOINT 

217  26530  ARTHROPLASTY,  METACARPOPHALANGEAL  JOINT;  SINGLE.  EACH 

217  26535  ARTHROPLASTY  INTERPHALANGEAL  JOINT;  SINGLE,  EACH 

217  27266  CLOSED  TREATMENT  OF  POST  HIP  ARTHROPLASTY  DISLOCATION;  REQUIRING  REGIONAL  OR  GENERAL  ANESTHESIA 

217  27437  ARTHROPLASTY,  PATELLA;  WITHOUT  PROSTHESIS 

217  27440  ARTHROPLASTY,  KNEE,  TIBIAL  PLATEAU 

217  27441  ARTHROPLASTY,  KNEE,  TIBIAL  PLATEAU;  WITH  DEBRIDEMENT  AND  PARTIAL  SYNOVECTOMY 

217  27442  ARTHROPLASTY,  KNEE,  FEMORAL  CONDYLES  OR  TIBIAL  PLATEAUS; 

217  27443  ARTHROPLASTY.  KNEE.  FEMORAL  CONDYLES  OR  TIBIAL  PLATEAUS;  WITH  DEBRIDEMENT  AND  PARTIAL  SYNOVECTOMY 

217  27700  ARTHROPLASTY.  ANKLE; 


218    Arthroplasty  with  prosthesis 


27.49      $1,392.90 


$715.52 


$278.58 


218 
218 
218 
218 
218 
218 
218 
218 
218 
218 
218 
218 
218 
218 


21243 
24361 
24362 
24363 
24366 
25441 
25442 
25443 
25444 
25445 
25446 
26531 
26536 
27438 


ARTHROPLASTY, 
ARTHROPLASTY, 
ARTHROPLASTY, 
ARTHROPLASTY, 
ARTHROPLASTY, 
ARTHROPLASTY 
ARTHROPLASTY 
ARTHROPLASTY 
ARTHROPLASTY 
ARTHROPLASTY 
ARTHROPLASTY 
ARTHROPLASTY, 
ARTHROPLASTY 
ARTHROPLASTY, 


TEMPOROMANDIBULAR  JOINT,  WITH  PROSTHETIC  JOINT  REPLACEMENT 
ELBOW;  WITH  DISTAL  HUMERAL  PROSTHETIC  REPLACEMENT 
ELBOW;  WITH  IMPLANT  AND  FASCIA  LATA  UGAMENT  RECONSTRUCTION 

ELBOW;  WITH  DISTAL  HUMERUS  AND  PROXIMAL  ULNAR  PROSTHETIC  REPLACEMENT  ("TOTAL  ELBOW! 
RADIAL  HEAD;  WITH  IMPLANT 
WITH  PROSTHETIC  REPLACEMENT;  DISTAL  RADIUS 
WITH  PROSTHETIC  REPUCEMENT;  DISTAL  ULNA 
WITH  PROSTHETTC  REPLACEMENT;  SCAPHOID  (NAVICULAR) 
WITH  PROSTHETIC  REPLACEMENT;  LUNATE 
WITH  PROSTHETIC  REPLACEMENT;  TRAPEZIUM 

WITH  PROSTHETIC  REPLACEMENT;  DISTAL  RADIUS  AND  PARTIAL  OR  ENTIRE  CARPUS  (TOTAL  WRISTl 
METACARPOPHALANGEAL  JOINT;  WITH  PROSTHETIC  IMPLANT.  SINGLE.  EACH 
INTERPHALANGEAL  JOINT;  WITH  PROSTHETIC  IMPLANT.  SINGLE.  EACH 
PATELLA:  WITH  PROSTHESIS 


226    MaxiHolacial  prostheses 


1J9 


$80.56 


$21.92 


$16.11 


226  21076  IMPRESSION  AND  CUSTOM 

226  21077  IMPRESSION  AND  CUSTOM 

226  21079  IMPRESSION  AND  CUSTOM 

226  21060  IMPRESSION  AND  CUSTOM 

226  21081  IMPRESSION  AND  CUSTOM 

226  21082  IMPRESSION  AND  CUSTOM 

226  21083  IMPRESSION  AND  CUSTOM 

226  21084  IMPRESSION  AND  CUSTOM 

226  21066  IMPRESSION  AND  CUSTOM 

226  21067  IMPRESSION  AND  CUSTOM 

226  21068  IMPRESSION  AND  CUSTOM 

226  21089  UNUSTED  MAXILLOFACIAL 

231  Level  I  sfcuM  and  facial  txxie  procedures 


preparation;  surgical  obturator  prosthesis 
preparation:  orbital  prosthesis 
preparation;  interim  obturator  prosthesis 
preparation:  dernitive  obturator  prosthesis 
preparation:  mandibular  resection  prosthesis 
preparation:  palatal  augmentatk3n  prosthesis 
preparation:  palatal  lift  prosthesis 
preparation:  speech  aid  prosthesis 
preparation:  aurkxjlar  prosthesis 
preparation:  nasal  prosthesis 
preparation:  facial  prosthesis 
prosthetk;  procedure 


1^02         $609.05 


$290J 


S121.S1 


21015 
2102S 
21026 
21029 
21030 
21031 
21032 
21040 
21041 
21100 


RADICAL  RESECTKDN  OF  TUMOR  (EG,  MAUGNANT  NEOPLASM),  SOFT  TISSUE  OF  FACE  OR  SCALP 

EXCISION  OF  BONE  (EG.  FOR  OSTEOMYELITIS  OR  BONE  ABSCESS):  MANDIBLE 

EXCISK3N  OF  BONE  (EG.  FOR  OSTEOMYELITIS  OR  BONE  ABSCESS):  FACIAL  BONE(S) 

REMOVAL  BY  CONTOURING  OF  BENIGN  TUMOR  OF  FACIAL  BONE  (EG,  FIBROUS  DYSPLASIA) 

EXCISION  OF  BENIGN  TUMOR  OR  CYST  OF  FACIAL  BONE  OTHER  THAN  MANDIBLE 

EXCISION  OF  TORUS  MANDIBULARIS 

EXQSION  OF  MAXILLARY  TORUS  PALATINUS 

EXCISION  OF  BENIGN  CYST  OR  TUMOR  OF  MANDIBLE;  SIMPLE 

EXCISKDN  OF  BENIGN  CYST  OR  TUMOR  OF  MANDIBLE;  COMPLEX 

APPLICATION  OF  HALO  TYPE  APPLIANCE  FOR  MAXILLOFACIAL  FIXATION.  INCLUDES  REMOVAL  (SEPARATE  PROCEDURE 


(Sm  Addendum  0.  lor  Paymani  of 
'CPTcedee  and  deetilpllona  only  are 
*Copyr<ghl  1904  American  Denial 


VMa) 
ccpyrigM  1997  American 
AlftgMa  reeerved. 
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Addendum  C— Proposed  hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 

CPTV 
HCPCS* 

231 

21110 

231 

21120 

231 

21125 

231 

21280 

231 

21282 

231 

21295 

231 

21296 

231 

21299 

231 

21300 

231 

21310 

231 

21315 

231 

21320 

231 

21325 

231 

21337 

231 

21355 

231 

21400 

.231 

21401 

231 

21440 

231 

21451 

231 

21480 

231 

21485 

231 

21493 

231 

21494 

231 

21497 

231 

21499 

231. 

41822 

231 

41823 

232 

LavelMsi' 

232 

21010 

232 

21034 

232 

21044 

232 

21050 

232 

21060 

232 

21070 

232 

21121 

232 

21122 

232 

21123 

232 

21127 

232 

21181 

232 

21206 

232 

21208 

232 

21209 

232 

21210 

232 

21215 

232 

21230 

232 

21235 

232 

21240 

232 

21242 

232 

21244 

232 

21245 

232 

21246 

232 

21248 

232 

21249 

232 

21260 

232 

21267 

232 

21270 

232 

21275 

232 

21330 

232 

21335 

232 

21338 

232 

21339 

232 

21340 

232 

21343 

232 

21345 

232 

21421 

232 

21445 

HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


APPLICATION  OF  INTERDENTAL  FIXATION  DEVICE  FOR  CONDITIONS  OTHER  THAN  FRACTURE  OR  DISLOCATION,  INCLUDES 
GENIOPLASTY;  AUGMENTATION  (AUTOGRAFT.  ALLOGRAFT.  PROSTHETIC  MATERIAL) 
AUGMENTATION,  MANDIBULAR  BODY  OR  ANGLE;  PROSTHETIC  MATERIAL 
MEDIAL  CANTHOPEXY  (SEPARATE  PROCEDURE) 
LATERAL  CANTHOPEXY 

REDUCTION  OF  MASSETER  MUSCLE  AND  BONE  (EG.  FOR  TREATMENT  OF  BENIGN  MASSETERIC  HYPERTROPHY);  EXTRAORAL  AP- 
PROACH 

REDUCTION  OF  MASSETER  MUSCLE  AND  BONE  (EG.  FOR  TREATMENT  OF  BENIGN  MASSETERIC  HYPERTROPHY);  INTRAORAL  AP- 
PROACH 

UNLISTED  CRANIOFACIAL  AND  MAXILLOFACIAL  PROCEDURE 
CLOSED  TREATMENT  OF  SKULL  FRACTURE  WITHOUT  OPERATION 
CLOSED  TREATMENT  OF  NASAL  BONE  FRACTURE  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  NASAL  BONE  FRACTURE;  WITHOUT  STABILIZATION 
CLOSED  TREATMENT  OF  NASAL  BONE  FRACTURE;  WITH  STABILIZATION 
OPEN  TREATMENT  OF  NASAL  FRACTURE;  UNCOMPLICATED 

CLOSED  TREATMENT  OF  NASAL  SEPTAL  FRACTURE,  WITH  OR  WITHOUT  STABIUZATION 

PERCUTANEOUS  TREATMENT  OF  FRACTURE  OF  MALAR  AREA,  INCLUDING  ZYGOMATIC  ARCH  AND  MAUR  TRIPOD,  WITH  MANIPULA- 
TION 

CLOSED  TREATMENT  OF  FRACTURE  OF  ORBIT.  EXCEPT  "BLOWOUT";  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  FRACTURE  OF  ORBIT,  EXCEPT  "BLOWOUr;  WITH  MANIPULATION 
CLOSED  TREATMENT  OF  MANDIBULAR  OR  MAXILLARY  ALVEOLAR  RIDGE  FRACTURE  (SEPARATE  PROCEDURE) 
CLOSED  TREATMENT  OF  MANDIBULAR  FRACTURE;  WITH  MANIPULATION 
CLOSED  TREATMENT  OF  TEMPOROMANDIBULAR  DISLOCATION;  INITIAL  OR  SUBSEQUENT 

CLOSED  TREATMENT  OF  TEMPOROMANDIBULAR  DISLOCATION;  COMPLICATED  (EG.  RECURRENT  REQUIRING  INTERMAXILLARY  FIXA- 
TION OR  SPLINTING),  INITIAL  OR  SUBSEQUENT 

CLOSED  TREATMENT  OF  HYOID  FRACTURE;  WITHOUT  MANIPULATION 
CLOSED  TREATMENT  OF  HYOID  FRACTURE;  WITH  MANIPULATION 
INTERDENTAL  WIRING,  FOR  CONDITION  OTHER  THAN  FRACTURE 
UNLISTED  MUSCULOSKELETAL  PROCEDURE,  HEAD 
EXCISION  OF  FIBROUS  TUBEROSITIES,  DENTOALVEOLAR  STRUCTURES 
EXCISION  OF  OSSEOUS  TUBEROSITIES,  DENTOALVEOLAR  STRUCTURES      . 


23M     $1,21ZS2 


S639.35 


$242.50 


Level  II  skuH  and  facial  bone  procedures  T 

ARTHROTOMY,  TEMPOROMANDIBULAR  JOINT 

EXCISION  OF  MALIGNANT  TUMOR  OF  FACIAL  BONE  OTHER  THAN  MANDIBLE 
EXCISION  OF  MALIGNANT  TUMOR  OF  MANDIBLE 

CONDYLECTOMY.  TEMPOROMANDIBULAR  JOINT  (SEPARATE  PROCEDURE) 

MENISCECTOMY,  PARTIAL  OR  COMPLETE,  TEMPOROMANDIBULAR  JOiNT  (SEPARATE  PROCEDURE) 
CORONOIDECTOMY  (SEPARATE  PROCEDURE) 
GENIOPLASTY;  SUDING  OSTEOTOMY,  SINGLE  PIECE 

GENIOPLASTY;  SLIDING  OSTEOTOMIES,  TWO  OR  MORE  OSTEOTOMIES  (EG.  WEDGE  EXOSION  OR  BONE  WEDGE  REVERSAL  FOR 
ASYMMETRICAL  CHIN) 

GENIOPLASTY;  SLIDING.  AUGMENTATION  WITH  INTERPOSITIONAL  BONE  GRAFTS  (INCLUDES  OBTAINING  AUTOGRAFTS) 
AUGMENTATION,  MANDIBULAR  BODY  OR  ANGLE:  WITH  BONE  GRAFT,  ONLAY  OR  INTERPOSITIONAL  (INCLUDES  OBTAINING 
AUTOGRAFT) 

RECONSTRUCTION  BY  CONTOURING  OF  BENIGN  TUMOR  OF  CRANIAL  BONES  (EG,  FIBROUS  DYSPLASIA),  EXTRACRANIAL 
OSTEOTOMY,  MAXILLA.  SEGMENTAL  (EG,  WASSMUND  OR  SCHUCHARD) 

OSTEOPLASTY,  FACIAL  BONES;  AUGMENTATION  (AUTOGRAFT,  AUOGRAFT,  OR  PROSTHETIC  IMPLANT) 
OSTEOPLASTY,  FACIAL  BONES;  REDUCTION 

GRAFT.  BONE;  NASAL,  MAXILLARY  OR  MALAR  AREAS  (INCLUDES  OBTAINING  GRAFT) 
GRAFT,  BONE;  MANDIBLE  (INCLUDES  OBTAINING  GRAFT) 

GRAFT;  RIB  CARTILAGE,  AUTOGENOUS.  TO  FACE.  CHIN,  NOSE  OR  EAR  (INCLUDES  OBTAINING  GRAFT) 
GRAFT;  EAR  CARTILAGE.  AUTOGENOUS.  TO  NOSE  OR  EAR  (INCLUDES  OBTAINING  GRAFT) 

ARTHROPLASTY,  TEMPOROMANDIBULAR  JOINT,  WITH  OR  WITHOUT  AUTOGRAFT  (INCLUDES  OBTAINING  GRAFT) 
ARTHROPLASTY.  TEMPOROMANDIBULAR  JOINT,  WITH  AUOGRAFT 

RECONSTRUCTION  OF  MANDIBLE,  EXTRAORAL,  WITH  TRANSOSTEAL  BONE  PLATE  (EG,  MANDIBULAR  STAPLE  BONE  PLATE) 
RECONSTRUCTION  OF  MANDIBLE  OR  MAXILLA,  SUBPERIOSTEAL  IMPLANT;  PARTIAL 
RE(X)NSTRUCTION  OF  MANDIBLE  OR  MAXILLA,  SUBPERIOSTEAL  IMPUNT;  COMPLETE 
RECONSTRUCTION  OF  MANDIBLE  OR  MAXILLA,  ENDOSTEAL  IMPLANT  (EG,  BLADE,  CYLINDER);  PARTIAL 
RECONSTRUCTION  OF  MANDIBLE  OR  MAXILLA.  ENDOSTEAL  IMPLANT  (EG,  BLADE.  CYUNDER);  COMPLETE 
PERIORBITAL  OSTEOTOMIES  FOR  ORBITAL  HYPERTELORISM,  WITH  BONE  GRAFTS;  EXTRACRANIAL  APPROACH 
ORBITAL  REPOSITIONING,  PERIORBITAL  OSTEOTOMIES.  UNIUTERAL.  WITH  BONE  GRAFTS;  EXTRACRANIAL  APPROAOI 
MALAR  AUGMENTATION,  PROSTHETIC  MATERIAL 
SECONDARY  REVISION  OF  ORBITOCRANIOFACIAL  RECONSTRUCTION 

OPEN  TREATMENT  OF  NASAL  FRACTURE;  COMPLICATED,  WITH  INTERNAL  AND/OR  EXTERNAL  SKELETAL  FIXATION 
OPEN  TREATMENT  OF  NASAL  FRACTURE;  WITH  CONCOMITANT  OPEN  TREATMENT  OF  FRACTURED  SEPTUM 
OPEN  TREATMENT  OF  NASOETHMOID  FRACTURE;  WITHOUT  EXTERNAL  FIXATION 
OPEN  TREATMENT  OF  NASOETHMOID  FRACTURE;  WITH  EXTERNAL  FIXATION 

PERCUTANEOUS  TREATMENT  OF  NASOETHMOID  COMPLEX  FRACTURE,  WITH  SPUNT.  WIRE  OR  HEADCAP  FIXATION,  INCLUDING  RE- 
PAIR OF  CANTHAL  LIGAMENTS  ANDADR  THE  NASOLACRIMAL  APPARATUS 

OPEN  TREATMENT  OF  DEPRESSED  FRONTAL  SINUS  FRACTURE  -^ 

CLOSED  TREATMENT  OF  NASOMAXILLARY  COMPLEX  FRACTURE  (LEFORT  II  TYPE).  WITH  INTERDENTAL  WIRE  FIXATION  OR  FIXATION 
OF  DENTURE  OR  SPLINT 

CLOSED  TREATMENT  OF  PALATAL  OR  MAXILLARY  FRACTURE  (LEFORT  I  TYPE),  WITH  INTERDENTAL  WIRE  FIXATION  OR  FIXATION  OF 
DENTURE  OR  SPLINT 
OPEN  TREATMENT  OF  MANDIBULAR  OR  MAXILLARY  ALVEOLAR  RIDGE  FRACTURE  (SEPARATE  PROCEDURE) 

(Sm  Addendum  D.  for  Paynwnt  o(  hladicil  ViM» 

<  OH' codM  «Kl  dncriptnrn  or>ly  ara  copyrigM  1987  AiMfkwi  Madtoal  Assodaioii.  Al  Rights  Ratwved.  Ap^^ 

■Copyright  1994  American  D«ntal  Assodalion.  Al  rtglMs  raMTved. 


Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


47779 


ADDENDUM  C— PROPOSED  HOSPITAL  CXJTPATIENT  PAYMENT  FOR  PROCEDURES  BY  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weigtit 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


232 

232 
232 
232 

232 
232 
232 

232 
232 
232 
232 
232 

251 
251 
251 
251 
251 
251 

251 
251 
251 
251 
251 
251 
251 
251 
251 
251 
251 
251 
251 
251 
251 
251 
251 
251 
251 
251 

251 

251 
251 
251 
251 
251 
251 
251 
251 
2S1 
251 
251 
251 

251 
251 
251 
251 
251 
251 
251 
251 
251 
251 
251 

251 
251 
251 
251 
251 

2S1 


21450  CLOSED  TREATMENT  OF  MANDIBULAR  FRACTURE;  WITHOUT  MANIPULATKDN 

21452  PERCUTANEOUS  TREATMENT  OF  MANDIBULAR  FRACTURE,  WITH  EXTERNAL  FIXATION 

21453  CLOSED  TREATMENT  OF  MANDIBULAR  FRACTURE  WITH  INTERDENTAL  FIXATION 

21454  OPEN  TREATMENT  OF  MANDIBULAR  FRACTURE  WITH  EXTERNAL  FIXATK3N 

21461  OPEN  TREATMENT  OF  MANDIBULAR  FRACTURE;  WITHOUT  INTERDENTAL  FIXATK)N 

21462  OPEN  TREATMENT  OF  MANDIBULAR  FRACTURE;  WITH  INTERDENTAL  FIXATION 
21465  OPEN  TREATMENT  OF  MANDIBULAR  CONDYLAR  FRACTURE 

21490  OPEN  TREATMENT  OF  TEMPOROMANDIBULAR  DISLOCATION  ^  ^.  ..  ^  .  ^„.^. 

67420  ORBITOTOMY  WITH  BONE  FLAP  OR  WINDOW,  LATERAL  APPROACH  (EG.  KROENLEIN);  WITH  REMOVAL  OF  LESION 

67430  ORBITOTOMY  WITH  BONE  FLAP  OR  WINDOW,  LATERAL  APPROACH  (EG,  KROENLEIN);  WITH  REMOVAL  OF  FOREIGN  BODY 

67440  ORBITOTOMY  WITH  BONE  FLAP  OR  WINDOW.  LATERAL  APPROACH  (EG,  KROENLEIN);  WITH  DRAINAGE  

67450  ORBITOTOMY  WITH  BONE  FLAP  OR  WINDOW.  LATERAL  APPROACH  (EG.  KROENLEIN);  FOR  EXPLORATKJN,  WITH  OR  WITHOUT  BI- 
OPSY 


14.26         S722.55 
;  DEEP  OR  COMPLICATEO 


S386.12 


$144^1 


Level  I  musculoskeletal  procedures  < 

20005    INCISION  OF  SOFT  TISSUE  ABSCESS  (EG.  SECONDARY  TO  OSTEOMYELITIS) 
BIOPSY,  VERTEBRAL  BODY,  OPEN;  THORACIC 

BIOPSY,  VERTEBRAL  BODY,  OPEN;  LUMBAR  OR  CERVICAL  

INSERTION  OF  WIRE  OR  PIN  WITH  APPLICATION  OF  SKELETAL  TRACTION,  INCLUDING  REMOVAL  (SEPARATE  PROCEDURE) 
ADJUSTMENT  OR  REVISION  OF  EXTERNAL  FIXATION  SYSTEM  REQUIRING  ANESTHESU  (EG.  NEW  PIN(S)  OR  WIRE(S)  AHOOH  NEW 

RING(S)  OR  BAR(S))  

REMOVAL,  UNDER  ANESTHESIA.  OF  EXTERNAL  FIXATION  SYSTEM 
ELECTRICAL  STIMULATION  TO  AID  BONE  HEALING;  INVASIVE  (OPERATIVE) 
ARTHROTOMY  WITH  BIOPSY,  GLENOHUMERAL  JOINT 

EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR  OF  CLAVICLE  OR  SCAPULA;    ^^  „  ^  ^.  „«„. 

INCISION  DEEP,  WITH  OPENING  OF  BONE  CORTEX  (EG,  FOR  OSTEOMYEUTIS  OR  BONE  ABSCESS),  HUMERUS  OR  ELBOW 
ARTHROTOMY,  ELBOW;  WITH  SYNOVIAL  BIOPSY  ONLY 
EXCISION,  OLECRANON  BURSA 

EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR,  HUMERUS; 

EXaSKJN  OR  CURETTAGE  OF  BONE  CYST  OR  BENK3N  TUMOR  OF  HEAD  OR  NECK  OF  RADIUS  OR  OLECRANON  PROCESS; 

TENOTOMY,  OPEN,  ELBOW  TO  SHOULDER.  SINGLE,  EACH 

AMPUTATION.  ARM  THROUGH  HUMERUS:  SECONDARY  CLOSURE  OR  SCAR  REVISION 

TENDON  SHEATH  INCISION:  AT  RADIAL  STYLOID  (EG,  FOR  DEQUERVAIN^  DISEASE) 

DECOMPRESSION  FASCK5T0MY.  FOREARM  AND«)R  WRIST;  FLEXOR  OR  EXTENSOR  COMPARTMENT 

INCISION  AND  DRAINAGE.  FOREARM  AND/OR  WRIST;  DEEP  ABSCESS  OR  HEMATOMA 

INCISION  AND  DRAINAGE,  FOREARM  AND/OR  WffllST;  INFECTED  BURSA  

INCISION.  DEEP.  WITH  OPENING  OF  BONE  CORTEX  (EG,  FOR  OSTEOMYEUTIS  OR  BONE  ABSCESS).  FOREARM  ANOOR  WRIST 
CAPSULOTOMY,  WRIST  (EG.  FOR  CONTRACTURE) 
ARTHROTOMY,  WRIST  JOINT;  WITH  BIOPSY 

EXCISION.  LESION  OF  TENDON  SHEATH.  FOREARM  ANDOR  WRIST  

MDKM.  EXCISION  OF  BURSA.  SYNOVIA  OF  WRIST,  OR  FOREARM  TENDON  SHEATHS  (EG.  TENOSYNOVITIS,  FUNGUS.  TBC.  OR 

OTHER  GRANULOMAS.  RHEUMATOID  ARTHRITIS);  FLEXORS  ___  „.^  ,^ 

RADICAL  EXCISION  OF  BURSA,  SYNOVIA  OF  WRIST.  OR  FOREARM  TENDON  SHEATHS  (E^  TBJI^YNWmS^UNG^  TK.  OR 

OTHER  GRANULOMAS.  RHEUMATOID  ARTHRITIS);  EXTENSORS.  WITH  OR  WITHOUT  TRANSPOSITION  OF  DORSAL  RETINACULUM 

EXPLORATION  WITH  REMOVAL  OF  DEEP  FOREIGN  BODY,  FOREARM  OR  WRIST 

TENOLYSIS  FLEXOR  OR  EXTENSOR  TENDON,  FOREARM  ANDOR  WRIST,  SINGLE.  EACH  TENDON 

AMPUTATION,  FOREARM.  THROUGH  RADIUS  AND  ULNA;  SECONDARY  CLOSURE  OR  SCAR  REVISION 

DISARTICULATION  THROUGH  WRIST;  SECONDARY  CLOSURE  OR  SCAR  REVISION 

INCISION  AND  DRAINAGE.  PELVIS  OR  HIP  JOINT  AREA;  DEEP  ABSCESS  OR  HEMATOMA 

INCISION  AND  DRAINAGE,  PELVIS  OR  HIP  JOINT  AREA;  INFECTED  BURSA 

TENOTOMY,  ADDUCTOR  OF  HIP,  SUBCUTANEOUS,  CLOSED  (SEPARATE  PROCEDURE) 

ARTHROTOMY,  WITH  BIOPSY;  SACROILIAC  JOINT 

ARTHROTOMY,  WITH  BIOPSY;  HIP  JOINT 

EXCISION;  ISCHIAL  BURSA 

EXCISION;  TROCHANTERS  BURSA  OR  CALCIFICATION ^..,.^„  .r««,^.^rrcr. /^ 

EXCISION  OF  BONE  CYST  OR  BENIGN  TUMOR;  SUPERFICIAL  (WING  OF  lUUM.  SYMPHYSIS  PUBIS.  OR  GREATER  TROCHANTER  OF 

FEMUR)  WITH  OR  WITHOUT  AUTOGRAFT 

REMOVAL  OF  FOREIGN  BODY,  PELVIS  OR  HIP;  SUBCUTANEOUS  TISSUE 

REMOVAL  OF  FOREIGN  BODY,  PELVIS  OR  HIP;  DEEP 

FASCIOTOMY,  ILIOTIBIAL  TENOTOMY),  OPEN  

TENOTOMY  SUBCUTANEOUS,  CLOSED,  ADDUCTOR  OR  HAMSTRING.  (SEPARATE  PROCEDURE):  SINGLE 
TENOTOMY.  SUBCUTANEOUS,  CLOSED,  ADDUCTOR  OR  HAMSTRING,  (SEPARATE  PROCEDURE);  MULTIPLE 
EXCISION.  PREPATELLAR  BURSA 
EXCISKJN  OF  SYNOVIAL  CYST  OF  POPLITEAL  SPACE  (BAKERS  CYST) 

SUTURE  OF  INFRAPATELLAR  TENDON:  PRIMARY ^.,,^.^„.„ 

SUTURE  OF  INFRAPATELLAR  TENDON;  SECONDARY  RECONSTRUCTION.  INCLUDING  FASCIAL  OR  T04DON  GRAFT 

SUTURE  OF  QUADRICEPS  OR  HAMSTRING  MUSCLE  RUPTURE;  PRIMARY  ■  „,„,  ^.e.«...  ^  t«^,,~, 

SUTURE  OF  QUADRICEPS  OR  HAMSTRING  MUSCLE  RUPTURE:  SECONDARY  RECONSTRUCTION.  INCLUDING  FASCIAL  OR  TENDON 

GRAFT 

TENOTOMY,  OPEN,  HAMSTRING.  KNEE  TO  HIP;  SINGLE 

TENOTOMY,  OPEN,  HAMSTRING,  KNEE  TO  HIP;  MULTIPLE,  ONE  LEG 

TENOTOMY,  OPEN,  HAMSTRING.  KNEE  TO  HIP;  MULTIPLE.  BILATERAL  ,..„^^^  ««  . ««  ^„o, 

DECOMPRESSION  FASCKDTOMY,  THIGH  AND/OR  KNEE.  ONE  COMPARTMENT  (FLEXOR  OR  KTEKeOR  OR  ADDUCTOR  ; 

DECOMPRESSION  FASCIOTOMY,  THIGH  ANDOR  KNEE.  ONE  COMPARTMENT  (FLEXOR  OR  EXTENSOR  OR  ADDUCTOR);  WITH 

DEBRIDEMENT  OF  NONVIABLE  MUSCLE  AND«3R  NERVE 

DECOMPRESSION  FASCIOTOMY.  THIGH  ANQOR  KNEE.  MULTIPLE  COMPARTMENTS: 


20250 
20251 
20650 
20693 

20694 
20975 
23100 
23140 
23935 
24100 
24105 
24110 
24120 
24310 
24925 
25000 
25020 
25028 
25031 
25035 
25085 
25100 
25110 
25115 

25116 

25248 
25295 
25907 
25922 
26990 
26991 
27000 
27050 
27052 
27060 
27062 
27065 

27086 
27087 
27305 
27306 
27307 
27340 
27345 
27380 
27381 
27385 
27386 

27390 
27391 
27392 
27496 
27497 

27498 


(Sae  Addendum  D.  for  Paymant  oi  Mwtcil  VMt) 

'CPTcodai  and  daecripMonaonty  are  copyright  1997  American  Madlcil 

^Copyright  1994  American  Dental  Assodtfion.  Al  right*  reeerved. 
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Addendum  C— Proposed  Hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


CPTV 
HCPCS^ 


HCPCS  Description 


Status 
Indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


251         27499    DECOMPRESSION  FASCIOTOMY.  THIGH  AND«3R  KNEE.  MULTIPLE  COMPARTMENTS;  WITH  DEBRIDEMENT  OF  NONVIABLE  MUSCLE 
AND/OR  NERVE 

AMPUTATION,  THIGH.  THROUGH  FEMUR.  ANY  LEVEL;  SECONDARY  CLOSURE  OR  SCAR  REVISION 
DECOMPRESSION  FASCIOTOMY,  LEG;  ANTERIOR  AND/OR  LATERAL  COMPARTMENTS  ONLY 
DECOMPRESSION  FASCIOTOMY.  LEG;  POSTERIOR  COMPARTMENT(S)  ONLY 

DECOMPRESSION  FASCIOTOMY.  LEG;  ANTERIOR  AND/OR  LATERAL.  AND  POSTERIOR  COMPARTMENT(S) 
INCISION  AND  DRAINAGE,  LEG  OR  ANKLE;  INFECTED  BURSA 

TENOTOMY,  ACHILLES  TENDON,  SUBCUTANEOUS  (SEPARATE  PROCEDURE);  GENERAL  ANESTHESIA 
INCISION,  DEEP,  WITH  OPENING  OF  BONE  CORTEX  (EG,  FOR  OSTEOMYELITIS  OR  BONE  ABSCESS),  LEG  OR  ANKLE 
EXCISION  OF  LESION  OF  TENDON  SHEATH  OR  CAPSULE  (EG,  CYST  OR  GANGLION),  LEG  AND/OR  ANKLE 
REPAIR,  FASCIAL  DEFECT  OF  LEG 

REPAIR  OR  SUTURE  OF  FLEXOR  TENDON  OF  LEG;  PRIMARY,  WITHOUT  GRAFT,  SINGLE,  EACH 
REPAIR  OR  SUTURE  OF  FLEXOR  TENDON  OF  LEG;  SECONDARY  WITH  OR  WITHOUT  GRAFT.  SINGLE  TENDON  EACH 
REPAIR  OR  SUTURE  OF  EXTENSOR  TENDON  OF  LEG;  PRIMARY,  WITHOUT  GRAFT,  SINGLE,  EACH 
REPAIR  FOR  DISLOCATING  PERONEAL  TENDONS;  WITHOUT  FIBULAR  OSTEOTOMY 
REMOVAL  OF  ANKLE  IMPLANT 
OSTEOTOMY;  FIBULA 

AMPUTATION,  LEG.  THROUGH  TIBIA  AND  FIBULA;  SECONDARY  CLOSURE  OR  SCAR  REVISION 

DECOMPRESSION  FASCIOTOMY,  LEG;  ANTERIOR  AND/OR  LATERAL  COMPARTMENTS  ONLY,  WITH  DEBRIDEMENT  OF  NONVIABLE 
MUSCLE  AND/OR  NERVE 

DECOMPRESSION  FASCIOTOMY,  LEG;  POSTERIOR  COMPARTMENT(S)  ONLY,  WITH  DEBRIDEMENT  OF  NONVIABLE  MUSCLE  AND/OR 
NERVE 

DECOMPRESSION  FASCIOTOMY,  LEG;  ANTERIOR  AND/OR  LATERAU  AND  POSTERIOR  COMPARTMENT(S),  WITH  DEBRIDEMENT  OF 
NONVIABLE  MUSCLE  AND/OR  NERVE 

DEEP  DISSECTION  BELOW  FASCIA,  FOR  DEEP  INFECTION  OF  FOOT,  WITH  OR  WITHOUT  TENDON  SHEATH  INVOLVEMENT;  SINGLE 
BURSAL  SPACE,  SPECIFY 

DEEP  DISSECTION  BELOW  FASCIA,  FOR  DEEP  INFECTION  OF  FOOT.  WITH  OR  WITHOUT  TENDON  SHEATH  INVOLVEMENT;  MULTIPLE 
AREAS 

jacutoskeletal  Procedures  T  19.39        $962.48  S609.18  $196.5 

APPLICATION  OF  A  UNIPLANE  (PINS  OR  WIRES  IN  ONE  PLANE),  UNILATERAL,  EXTERNAL  FIXATION  SYSTEM 
APPLICATION  OF  A  MULTIPLANE  (PINS  OR  WIRES  IN  MORE  THAN  ONE  PLANE),  UNILATERAL.  EXTERNAL  FIXATK3N  SYSTEM  (Ea 
lUZAROV.  MONTICELU  TYPE) 

BONE  GRAFT,  ANY  DONOR  AREA;  MINOR  OR  SMALL  (EG,  DOWEL  OR  BUTTON) 
BONE  GRAFT.  ANY  DONOR  AREA;  MAJOR  OR  LARGE 

TENDON  GRAFT,  FROM  A  DISTANCE  (EG,  PALMARIS,  TOE  EXTENSOR,  PLANTARIS) 

INCISION  AND  DRAINAGE,  DEEP  ABSCESS  OR  HEMATOM^  SOFT  TISSUES  OF  NECK  OR  THORAX;  WITH  PARTIAL  RIB  OSTEOTOMY 
EXCISION  OF  RIB,  PARTIAL 

COSTOTRANSVERSECTOMY  (SEPARATE  PROCEDURE) 

ARTHROTOMY.  QLENOHUMERAL  JOINT.  FOR  INFECTION,  WITH  EXPLORATION.  DRAINAGE,  OR  REMOVAL  OF  FOREIGN  BODY 
ARTHROTOMY,  ACROMIOCLAVICULAR,  STERNOCLAVICULAR  JOINT,  FOR  INFECTION,  WITH  EXPLORATION,  DRAINAGE.  OR  REMOVAL 
OF  FOREIGN  BODY 

ARTHROTOMY  WITH  BIOPSY.  OR  WITH  EXCISION  OF  TORN  CARTILAGE,  ACROMIOCLAVCULAR.  STERNOCLAVICULAR  JOINT 
ARTHROTOMY  WITH  SYNOVECTOMY;  QLENOHUMERAL  JOINT 
ARTHROTOMY  WITH  SYNOVECTOMY;  STERNOCLAVICULAR  JOINT 

ARTHROTOMY,  GLENOHUMERAL  JOINT,  WITH  JOINT  EXPLORATION,  WITH  OR  WITHOUT  REMOVAL  OF  LOOSE  OR  FOREK5N  BODY 
EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR  OF  CLAVICLE  OR  SCAPULA;  WITH  AUTOGRAFT  (INCLUDES  OBTAINING 
GRAFT) 

EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR  OF  CLAVKJLE  OR  SCAPUU;  WITH  ALLOGRAFT 
EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENK3N  TUMOR  OF  PROXIMAL  HUMERUS; 

EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR  OF  PROXIMAL  HUMERUS;  WITH  AUTOGRAFT  (INCLUDES  OBTAINING 
GRAFT) 

EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENK3N  TUMOR  OF  PROXIMAL  HUMERUS:  WITH  ALLOGRAFT 
SEOUESTRECTOMY  (EG,  FOR  OSTEOMYELITIS  OR  BONE  ABSCESS),  CLAVICLE 
SEQUESTRECTOMY  (EG.  FOR  OSTEOMYELITIS  OR  BONE  ABSCESS),  SCAPULA 

SEQUESTRECTOMY  (Ea  FOR  OSTEOMYELITIS  OR  BONE  ABSCESS),  HUMERAL  HEAD  TO  SURGICAL  NECK 
PARTIAL  EXCISION  (CRATERIZATKDN.  SAUCERIZATION.  OR  DIAPHYSECTOMY)  OF  BONE  (EG.  FOR  OSTEOMYELITIS).  CLAVICLE 
PARTIAL  EXCISION  (CRATERI2ATION,  SAUCERIZATION,  OR  DIAPHYSECTOMY)  OF  BONE  (EG,  FOR  OSTEOMYELITIS),  SCAPULA 
PARTIAL  EXCISION  (CRATERIZATKiN.  SAUCERIZATION,  OR  DIAPHYSECTOMY)  OF  BONE  (EG.  FOR  OSTEOMYELITIS).  PROXIMAL  HU- 
MERUS 

OQIECTOMY  OF  SCAPULA.  PARTIAL  (EG.  SUPERK)R  MEDIAL  ANGLE) 
TENOMYOTOMY.  SHOULDER  AREA;  SINGLE 

TENOMYOTOMY.  SHOULDER  AREA;  MULTIPLE  THROUGH  SAME  INCISION 

ARTHROTOMY.  ELBOW.  FOR  INFECTION.  WITH  EXPLORATION.  DRAINAGE  OR  REMOVAL  OF  FOREIGN  BODY 
ARTHROTOMY  OF  THE  ELBOW.  WITH  CAPSULAR  EXCISION  FOR  CAPSULAR  RELEASE  (SEPARATE  PROCEDURE) 
ARTHROTOMY.  ELBOW;  WITH  JOINT  EXPLORATKDN.  WITH  OR  WITHOUT  BIOPSY.  WITH  OR  WITHOUT  REMOVAL  OF  LOOSE  OR  FOR- 
EK3NB00Y 

ARTHROTOMY,  ELBOW.  WITH  SYNOVECTOMY 

EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENK3N  TUMOa  HUMERUS:  WITH  AUTOGRAFT  (INCLUDES  OBTAINING  GRAFT) 
EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR,  HUMERUS;  WITH  ALLOGRAFT 

EXCISK)N  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR  OF  HEAD  OR  NECK  OF  RADIUS  OR  OLECRANON  PROCESS-  WITH 
AUTOGRAFT  (INCLUDES  OBTAINING  GRAFT) 

EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENK3N  TUMOR  OF  HEAD  OR  NECK  OF  RADIUS  OR  OLECRANON  PROCESS:  WITH 

ALLOGRAFT 

EXCISION,  RADIAL  HEAD 

SEQUESTRECTOMY  (EG,  FOR  OSTEOMYELITIS  OR  BONE  ABSCESS),  SHAFT  OR  DISTAL  HUMERUS 


251 

27594 

251 

27600 

251 

27601 

251 

27602 

251 

27604 

251 

27606 

251 

27607 

251 

27630 

251 

27656 

251 

27658 

251 

27659 

251 

27664 

251 

27675 

251 

27704 

251 

27707 

251 

27884 

251 

27892 

251 

27893 

251 

27894 

251 

28002 

251 

28003 

252 

Level  II  Ml 

252 

20690 

252 

20692 

252 

20900 

252 

20902 

252 

20924 

252 

21502 

252 

21600 

252 

21610 

252 

23040 

252 

23044 

252 

23101 

252 

23105 

252 

23106 

252 

23107 

252 

23145 

252 

23146 

252 

23150 

252 

23155 

252 

231S6 

252 

23170 

252 

23172 

252 

23174 

252 

23180 

252 

23182 

252 

23184 

252 

23190 

252 

23405 

252 

23406 

252 

24000 

252 

24006 

2S2 

24101 

252 

24102 

252 

24115 

252 

24116 

252 

24125 

2S2 

24126 

252 

24130 

252 

24134 

(Sm  AddMidum  D.  tor  Payrnem  ol 
<  CPT  codM  and  dMct1p«ons  only  m 
*CopyXgM  1904  Amarican  OmM 


VMi) 
cepyrigW  1997  Amartean  Madlcal  AaioclaOon.  Al  R»n  naaaivad.  AppfclOla  FAHSPFARS  Apply. 
Al  ilgMi  raaarvad. 


Federal  Register /Vol.  63,  No.  173/Tuesday,  September  8,  1998/Propo6ed  Rules 


47781 


ADDENDUM  C— PROPOSED  HOSPITAL  OUTPATIENT  PAYMENT  FOR  PROCEDURES  BY  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
Indicator 


Relative 


Proposed 

payment 

rale 


National 
unadjusted 
coirraurance 


Minimum 
unadiusted 
coirtsurance 


252 

24136 

252 

24138 

252 

24140 

25? 

24145 

2S2 

24147 

252 

24160 

252 

24164 

252 

24301 

252 

24305 

252 

24350 

252 

24361 

252 

24352 

252 

24354 

252 

24356 

252 

24400 

252 

24410 

252 

24495 

252 

25023 

252 

25040 

2S2 

25101 

252 

25105 

252 

25107 

252 

25118 

252 

25119 

252 

25120 

252 


2S125 


252        25126 


252 

25130 

252 

25135 

252 

25136 

252 

25145 

252 

25150 

252 

25151 

252 

25230 

252 

25240 

252 

25250 

252 

25251 

252 

25260 

252 

25263 

252 

25265 

252 

25270 

2S2 

25272 

252 

25274 

252 

25280 

252 

25290 

252 

25300 

252 

25301 

252 

25360 

252 

25365 

252 

25400 

252 

25415 

252 

27001 

252 

27003 

252 

27066 

252 

27067 

252 

27080 

252 

27097 

2S2 

27098 

252 

27310 

252 

27330 

252 

27331 

252 

27332 

252 

27333 

252 

27334 

252 

27335 

252 

27360 

SEQUESTRECTOMY  (EG,  FOR  OSTEOMYELITIS  OR  BONE  ABSCESS),  RADIAL  HEAD  OR  NECK 

SEQUESTRECTOMY  (EG,  FOR  OSTEOMYELITIS  OR  BONE  ABSCESS),  OLECRANON  PROCESS 

PARTIAL  EXCISION  (CRATERIZATION,  SAUCERIZATION.  OR  DIAPHYSECTOMY)  OF  BONE  (EG.  FOR  OSTEOMYELITIS).  HUMERUS 

PARTIAL  EXCISION  (CRATERIZATION.  SAUCERIZATION.  OR  DIAPHYSECTOMY)  OF  BONE  (EG,  FOR  OSTEOMYEUTIS),  RADIAL  HEAD  OR 

NECK 

PARTIAL  EXCISION  (CRATERIZATKJN,  SAUCERIZATKW,  OR  DIAPHYSECTOMY)  OF  BONE  (EG.  FOR  OSTEOMYELITIS),  OLECRANON 

PROCESS 

IMPUNT  REMOVAL;  ELBOW  JOINT 

IMPLANT  REMOVAL  RADIAL  HEAD  ^^, 

MUSCLE  OR  TENDON  TRANSFER.  ANY  TYPE.  UPPER  ARM  OR  ELBOW,  SINGLE  (EXCLUDING  24320-24331) 

TENDON  LENGTHENING,  UPPER  ARM  OR  ELBOW.  SINGLE,  EACH 

FASCIOTOMY.  LATERAL  OR  MEDIAL  (EG.  "TENNIS  ELBOW"  OR  EPKXSNDYLmS); 

FASCIOTOMY  LATERAL  OR  MEDIAL  (EG.  "TENNIS  ELBOW"  OR  EPICONDYLITIS);  WITH  EXTENSOR  0RK3IN  DETACHMENT 

FASCIOTOMY,  LATERAL  OR  MEDIAL  (EG.  "TENNIS  ELBOW"  OR  EPKXDNDYLITIS);  WITH  ANNULAR  UGAMENT  RESECTKJN 

FASCIOTOMY,  LATERAL  OR  MEDIAL  (EG.  "TENNIS  ELBOW"  OR  EPICONDYLITIS);  WITH  STRIPPING 

FASCIOTOMY,  LATERAL  OR  MEDIAL  (EG,  "TENNIS  ELBOW"  OR  EPKXJNDYLITIS);  WITH  PARTIAL  OSTEOTOMY 

OSTEOTOMY,  HUMERUS,  WITH  OR  WITHOUT  INTERNAL  FIXATKDN 

MULTIPLE  OSTEOTOMIES  VWTH  REAUGNMENT  ON  INTRAMEDULLARY  ROD,  HUMERAL  SHAFT  (SORELD  TYPE  PROCEDURE) 

DECOMPRESSION  FASCIOTOMY.  FOREARM.  WITH  BRACHIAL  ARTERY  EXPLORATKJN  ^ 

DECOMPRESSION  FASOOTOMY.  FOREARM  ANO«DR  WRIST;  WITH  DEBRIDEMENT  OF  NONVIABLE  MUSCLE  ANWOR  NERVE 

ARTHROTOMY.  RADIOCARPAL  OR  MIDCARPAL  JOINT.  WITH  EXPLORATION.  DRAINAGE.  OR  REMOVAL  OF  F0REK3N  BODY 

ARTHROTOMY.  WRIST  JOINT;  WITH  JOINT  EXPLORATK)N,  WITH  OR  Wn>WUT  BIOPSY,  WITH  OR  WITHOUT  REMOVAL  OF  LOOSE  OR 

FOREIGN  BODY 

ARTHROTOMY.  WRIST  JOINT;  WITH  SYNOVECTOMY 

ARTHROTOMY.  DISTAL  RADIOULNAR  JOINT  FOR  REPAIR  OF  TRIANGULAR  CARTILAGE  COMPLEX 

SYNOVECTOMY.  EXTENSOR  TENDON  SHEATH.  WRIST,  SINGLE  COMPARTMENT; 

SYNOVECTOMY.  EXTENSOR  TENDON  SHEATH.  WRIST,  SINGLE  COMPARTM04T;  WITH  RESECTK3N  OF  DISTAL  ULNA 

EXCISKJN  OR  CURETTAGE  OF  BONE  CYST  OR  BENK3N  TUMOR  OF  RADIUS  OR  ULNA  (EXCLUDING  HEAD  OR  NECK  OF  RADIUS  AND 

Ol  pr^RANON  PROCESS)* 

EXCISKJN  OR  CURETTAGE  OF  BONE  CYST  OR  BENK3N  TUMOR  OF  RADIUS  OR  ULNA  (EXCLUDING  HEAD  OR  NECK  OF  RADIUS  AND 

OLECRANON  PROCESS);  WITH  AUTOGRAFT  (INCLUDES  OBTAINING  GRAFT)  

EXCISKJN  OR  CURETTAGE  OF  BONE  CYST  OR  BENK3N  TUMOR  OF  RADIUS  OR  ULNA  (EXCLUDING  HEAD  OR  NECK  OF  RADIUS  AND 

OLECRANON  PROCESS);  WITH  ALLOGRAFT 

EXCISKJN  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR  OF  CARPAL  BONES; 

EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR  OF  CARPAL  BONES;  WITH  AUTOGRAFT  ONCLUOES  OBTAINING 

GRAFT) 

EXCISKXJ  OR  CURETTAGE  OF  BONE  CYST  OR  BENK3N  TUMOR  OF  CARPAL  BONES;  WITH  ALLOGRAFT 

SEQUESTRECTOMY  (EG.  FOR  OSTEOMYELITIS  OR  BONE  ABSCESS).  FOREARM  ANOOR  WRIST 

PARTIAL  EXaSION  (CRATERIZATKJN.  SAUCERIZATK)N.  OR  DIAPHYSECTOMY)  OF  BONE  (EG.  FOR  OSTEOMYELITIS):  ULNA 

PARTIAL  EXCISION  (CRATERIZATWN.  SAUCERIZATKJN.  OR  DIAPHYSECTOMY)  OF  BONE  (EG.  FOR  OSTEOMYEUTIS);  RADIUS 

RADIAL  STYLOIOECTOMY  (SEPARATE  PROCEDURE) 

EXCISKDN  DISTAL  ULNA  PARTIAL  OR  COMPLETE  (EG.  DARRACH  TYPE  OR  MATCHED  RESECHON) 

REMOVAL  OF  WRIST  PROSTHESIS;  (SEPARATE  PROCEDURE) 

ttEMOVAL  OF  WRIST  PROSTHESIS;  COMPLICATED.  INCLUDING  "TOTAL  WRIST"  

REPAIR  TENDON  OR  MUSCLE.  FLEXOR,  FOREAWyi  AND«DR  WRIST;  PRIMARY,  SINQLE.  EACH  TENDON  OR  MUSCLE 

REPAIR  TENDON  OR  MUSCLE,  FLEXOa  FOREARM  ANWOR  WRIST;  SECONDARY,  SINGLE,  EACH  TOIOON  OR  MUSCLE 

repair;  TENDON  OR  MUSCLE,  FLEXOR,  FOREARM  AN»OR  VW^IST;  SECONDARY,  WITH  FREE  GRAFT  (INCLUDES  OBTAIMNG  GRAFT). 

PAf^  TFNDON  OR  MUSCLE 

REPAIR  TENDON  OR  MUSCLE.  EXTENSOR.  FOREARM  AND/OR  WRIST;  PRIMARY.  SINGLE.  EACH  TENDON  OR  MUSCLE 

REPAIR  TENDON  OR  MUSCLE.  EXTENSOR,  FOREARM  ANOOR  WRIST;  SECONDARY,  SINGLE.  EACH  TENDON  OR  MUSCLE 

repair;  tendon  or  MUSCLE.  EXTENSOR,  SECONDARY,  WITH  TENDON  GRAFT  (INCLUDES  OBTAWING  GRAFT),  FOREARM  AND«R 

WRIST,  EACH  TENDON  OR  MUSCLE  „  „,  „ ^  ^.^  «^««„ 

LENGTHENING  OR  SHORTENING  OF  FLEXOR  OR  EXTENSOR  TENDON,  FOREARM  ANDOR  WRIST,  SINGLE,  EACH  T&IOON 
TENOTOMY.  OPEN,  FLEXOR  OR  EXTENSOR  TENDON.  FOREARM  AND«DR  WRIST.  SINGLE.  EACH  TENDON 
TENODESIS  AT  WRIST;  FLEXORS  OF  FINGERS 
TENODESIS  AT  WRIST;  EXTENSORS  OF  FINGERS 
OSTEOTOMY;  ULNA 

OSTEOTOMY:  RADIUS  AND  ULNA ^ 

REPAIR  OF  NONUNWN  OR  MALUNKJN,  RADIUS  OR  ULNA;  WITHOUT  GRAFT  (EG,  COMPRESSION  TK>#IIQUE) 

REPAIR  OF  NONUNCN  OR  MALUNION,  RADIUS  AND  ULNA;  WITHOUT  GRAFT  (EG.  COMPRESSION  TECHNIQUE) 

TENOTOMY,  ADDUCTOR  OF  HIP,  SUBCUTANEOUS,  OPEN 

TENOTOMY.  ADDUCTOR,  SUBCUTANEOUS,  OPEN.  WITH  OBTURATOR  NEURECTOMY 

EXCISION  OF  BONE  CYST  OR  BENIGN  TUMOR;  DEEP,  WITH  OR  VinTHOUT  AUTOGRAFT 

EXaSION  OF  BONE  CYST  OR  BENIGN  TUMOR;  WITH  AUTOGRAFT  REQUIRING  SEPARATE  INCtSON 

COCCYGECTOMY.  PRIMARY 

HAMSTRING  RECESSKM.  PROXIMAL 

ADDUCTOR  TRANSFER  TO  ISCHIUM 

ARTHROTOMY.  KNEE,  FOR  INFECTION.  WITH  EXPL0RATK3N.  DRAINAGE  OR  REMOVAL  OF  FOREIGN  BODY 

ARTHROTOMY.  KNEE;  WITH  SYNOVIAL  BIOPSY  ONLY  ^.,s^^^„r^^^ 

ARTHROTOMY,  KNEE;  WITH  JOINT  EXPLORATKJN,  WITH  OR  WITHOUT  BKJPSY.  WITH  OR  WITHOUT  REMOVAL  OF  LOOSE  OR  FORBGN 

BODIES 

ARTHROTOMY,  KNEE.  WITH  EXCISK)N  OF  SEMILUNAR  CARTILAGE  (MENISCECTOMY);  MEDIAL  OR  LATERAL 

ARTHROTOMY,  KNEE.  WITH  EXCISKJN  OF  SEMILUNAR  CARTILAGE  (MENISCECTOMY);  MEDIAL  AND  LATERAL 

ARTHROTOMY.  KNEE.  WITH  SYNOVECTOMY:  ANTERK5R  OR  POSTERKJR 

ARTHROTOMY.  KNEE,  WITH  SYNOVECTOMY;  ANTERKJR  AND  POSTERKJR  INCLUDING  POPLITEAL  AREA 

PATELLECTOMY  OR  HEMIPATELLECTOMY 


(Saa  Addandum  D.  tar  Paymani  ol 
<  CPT  codaa  and  daaoipllona  only  ara 
*Ccpr<gM  1994  Amariean  Danial 


VWa) 

copyrigM  1997  Amarican  Madtaai 
Al  clg^ti  raaaivad. 


AsaodaBon.  Al  Rigfitt  Raaarvad.  ApplciMa  FAflSOFARS  Apply. 
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Addendum  C— Proposed  Hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS2 


HCPCS  Description 


Status 
indicator 


Rotative 
woight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurarKe 


2S2 

27355 

252 

27356 

252 

27357 

252 

27358 

252 

27360 

252 

27393 

252 

27394 

252 

27396 

252 

27403 

252 

27425 

252 

27610 

252 

27612 

252 

27620 

252 

27625 

2S2 

27626 

252 

27635 

2S2 

27637 

252 

27638 

252 

27641 

252 

27665 

252 

27676 

2S2 

27680 

2S2 

27681 

252 

27685 

252 

27686 

252 

27687 

252 

27695 

252 

27696 

252 

27698 

252 

27709 

252 

27730 

252 

27732 

252 

27734 

252 

27740 

252 

27889 

253 

Leve»  III  M 

253 

23020 

253 

23120 

253 

23130 

253 

23415 

2S3 

23480 

253 

23485 

253 

23490 

253 

23491 

253 

23800 

253 

23802 

253 

24155 

253 

24320 

253 

24330 

253 

24331 

253 

24340 

253 

24341 

253 

24342 

253 

24420 

253 

24430 

253 

24435 

253 

24470 

253 

24498 

253 

24800 

253 

24802 

253 

25310 

253 

25312 

253 

25315 

253 

25316 

253 

25320 

EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR  OF  FEMUR; 
EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR  OF  FEMUR;  WITH  ALLOGRAFT 

EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR  OF  FEMUR;  WITH  AUTOGRAFT  (INCLUDES  OBTAINING  GRAFT) 
EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR  OF  FEMUR;  WITH  INTERNAL  FIXATION  (UST  IN  ADDITION  TO  27355 
27356,  OR  27357) 

PARTIAL  EXCISION  (CRATERIZATION,  SAUCERIZATION,  OR  DIAPHYSECTOMY)  OF  BONE  (EG.  FOR  OSTEOMYEUTJS).  FEMUR,  PROXI- 
MAL TIBIA  AND/  OR  FIBULA 

LENGTHENING  OF  HAMSTRING  TENDON;  SINGLE 
LENGTHENING  OF  HAMSTRING  TENDON;  MULTIPLE.  ONE  LEG 
TRANSPLANT,  HAMSTRING  TENDON  TO  PATELLA;  SINGLE 
ARTHROTOMY  WITH  OPEN  MENISCUS  REPAIR 
LATERAL  RETINACULAR  RELEASE  (ANY  METHOD) 

ARTHROTOMY.  ANKLE.  FOR  INFECTION,  WITH  EXPLORATION,  DRAINAGE,  OR  REMOVAL  OF  FOREIGN  BODY 
ARTHROTOMY,  ANKLE.  POSTERIOR  CAPSULAR  RELEASE.  WITH  OR  WITHOUT  ACHILLES  TENDON  LENGTHENING 
ARTHROTOMY.  ANKLE.  WITH  JOINT  EXPLORATION.  WITH  OR  WITHOUT  BIOPSY.  WITH  OR  WITHOUT  REMOVAL  OF  LOOSE  OR  FOR- 
EIGN BODY 

ARTHROTOMY,  ANKLE,  WITH  SYNOVECTOMY; 

ARTHROTOMY,  ANKLE.  WITH  SYNOVECTOMY;  INCLUDING  TENOSYNOVECTOMY 
EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR,  TIBIA  OR  FIBULA; 

EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR.  TIBIA  OR  FIBULA;  WITH  AUTOGRAFT  (INCLUDES  OBTAINING  GRAFT) 
EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR,  TIBIA  OR  FIBULA;  WITH  AUOGRAFT 

PARTIAL  EXCISION  (CRATERIZATION,  SAUCERIZATION,  OR  DIAPHYSECTOMY)  OF  BONE  (EG.  FOR  OSTEOMYELITIS  OR  EXOSTOSIS)- 
FIBULA  " 

REPAIR  OR  SUTURE  OF  EXTENSOR  TENDON  OF  LEG;  SECONDARY  WITH  OR  WITHOUT  GRAFT.  SINGLE  TENDON.  EACH 
REPAIR  FOR  DISLOCATING  PERONEAL  TENDONS;  WITH  FIBULAR  OSTEOTOMY 
TENOLYSIS,  INCLUDING  TIBIA,  FIBULA,  AND  ANKLE  FLEXOR;  SINGLE 

TENOLYSIS,  INCLUDING  TIBIA,  FIBUU^,  AND  ANKLE  FLEXOR;  MULTIPLE  (THROUGH  SAME  INCISION).  EACH 
LENGTHENING  OR  SHORTENING  OF  TENDON,  LEG  OR  ANKLE;  SINGLE  (SEPARATE  PROCEDURE) 
LENGTHENING  OR  SHORTENING  OF  TENDON.  LEG  OR  ANKLE:  MULTIPLE  (THROUGH  SAME  INCISION).  EACH 
GASTROCNEMIUS  RECESSION  (EG,  STRAYER  PROCEDURE) 

SUTURE,  PRIMARY,  TORN,  RUPTURED  OR  SEVERED  LIGAMENT,  ANKLE;  COLUTERAL 
SUTURE,  PRIMARY.  TORN,  RUPTURED  OR  SEVERED  LIGAMENT,  ANKLE:  BOTH  COLLATERAL  LIGAMENTS 

SUTURE.  SECONDARY  REPAIR.  TORN.  RUPTURED  OR  SEVERED  LIGAMENT.  ANKLE.  COLLATERAL  (EG.  WATSON>K5NES  PROCEDURE) 
OSTEOTOMY:  TIBIA  AND  FIBULA 

EPIPHYSEAL  ARREST  BY  EPIPHYSIODESIS  OR  STAPLING;  DISTAL  TIBIA 
EPIPHYSEAL  ARREST  BY  EPIPHYSIODESIS  OR  STAPLING;  DISTAL  FIBULA 
EPIPHYSEAL  ARREST  BY  EPIPHYSIODESIS  OR  STAPLING;  DISTAL  TIBIA  AND  FIBUU 

EPIPHYSEAL  ARREST  BY  EPIPHYSIODESIS  OR  STAPLING.  COMBINED.  PROXIMAL  AND  DISTAL  TIBIA  AND  FIBULA: 
ANKLE  DISARTICULATION 


Musculoskeletal  Procedures 


26.33      $1,334.13 


$699.24 


S266.83 


CAPSUUR  CONTRACTURE  RELEASE  (SEVER  TYPE  PROCEDURE) 
CLAVICULECTOMY:  PARTIAL 

ACROMIOPLASTY  OR  ACROMIONECTOMY,  PARTIAL 

CORACOACROMIAL  LIGAMENT  RELEASE,  WITH  OR  WITHOUT  ACROMIOPLASTY 
OSTEOTOMY,  CLAVICLE,  WITH  OR  WITHOUT  INTERNAL  FIXATION; 

OSTEOTOMY.  CLAVICLE,  WITH  OR  WITHOUT  INTERNAL  FIXATION;  WITH  BONE  GRAFT  FOR  NONUNION  OR  MALUNION  (INCLUDES  OB- 
TAINING GRAFT  AND/OR  NECESSARY  FIXATION) 

PROPHYLACTIC  TREATMENT  (NAILING.  PINNING.  PLATING  OR  WIRING)  WITH  OR  WITHOUT  METHYLMETHACRYLATE"  CLAVICLE 
PROPHYLACTIC  TREATMENT  (NAILING.  PINNING.  PLATING  OR  WIRING)  WITH  OR  WITHOUT  METHYLMETHACRYLATE;  PROXIMAL  HU- 
MERUS AND  HUMERAL  HEAD 

ARTHRODESIS,  SHOULDER  JOINT;  WITH  OR  WITHOUT  LOCAL  BONE  GRAFT 

ARTHRODESIS.  SHOULDER  JOINT;  WITH  PRIMARY  AUTOGENOUS  GRAFT  (INCLUDES. OBTAINING  GRAFT) 
RESECTION  OF  ELBOW  JOINT  (ARTHRECTOMY) 

TENOPLASTY,  WITH  MUSCLE  TRANSFER,  WITH  OR  WITHOUT  FREE  GRAFT.  ELBOW  TO  SHOULDER.  SINGLE  (SEDDON-BROOKES  TYPE 
PROCEDURE) 

FLEXOR-PLASTY,  ELBOW  (EG,  STEINDLER  TYPE  ADVANCEMENT); 

FLEXOR-PUVSTY,  ELBOW  (EG,  STEINDLER  TYPE  ADVANCEMENT);  WITH  EXTENSOR  ADVANCEMENT 
TENODESIS  OF  BICEPS  TENDON  AT  ELBOW  (SEPARATE  PROCEDURE) 

REPAIR,  TENDON  OR  MUSCLE,  UPPER  ARM  OR  ELBOW.  EACH  TENDON  OR  MUSCLE.  PRIMARY  OR  SECONDARY  (EXCLUDES  ROTA- 
TOR CUFF) 

REINSERTION  OF  RUPTURED  BICEPS  OR  TRICEPS  TENDON,  DISTAL,  WITH  OR  WITHOUT  TENDON  GRAFT 
OSTEOPLASTY,  HUMERUS  (EG,  SHORTENING  OR  LENGTHENING)  (EXCLUDING  64876) 
REPAIR  OF  NONUNION  OR  MALUNION,  HUMERUS:  WITHOUT  GRAFT  (EG,  COMPRESSION  TECHNIQUE) 
REPAIR  OF  NONUNION  OR  MALUNION.  HUMERUS:  WITH  ILIAC  OR  OTHER  AUTOGRAFT  (INCLUDES  OBTAINING  GRAFT) 
HEMtEPIPHYSEAL  ARREST  (EG,  FOR  CUBITUS  VARUS  OR  VALGUS.  DISTAL  HUMERUS) 

PROPHYLACTIC  TREATMENT  (NAILING,  PINNING,  PUTING  OR  WIRING).  WITH  OR  WITHOUT  METHYLMETHACRYLATE  HUMERUS 
ARTHRODESIS,  ELBOW  JOINT;  WITH  OR  WITHOUT  LOCAL  AUTOGRAFT  OR  ALLOGRAFT 

ARTHRODESIS,  ELBOW  JOINT;  WITH  AUTOGRAFT  (INCLUDES  OBTAINING  GRAFT  OTHER  THAN  LOCALLY  OBTAINED) 
TENDON  TRANSPLANTATION  OR  TRANSFER.  FLEXOR  OR  EXTENSOR,  FOREARM  AND/OR  WRIST.  SINGLE;  EACH  TENDON 
TENDON  TRANSPLANTATION  OR  TRANSFER.  FLEXOR  OR  EXTENSOR.  FOREARM  ANDADR  WRIST.  SINGLE:  WITH  TENDON  GRAFT(S) 
(INCLUDES  OBTAINING  GRAFT),  EACH  TENDON 

FLEXOR  ORIGIN  SLIDE  (EG.  FOR  CEREBRAL  PALSY.  VOLKMANN  CONTRACTURE).  FOREARM  AND/OR  WRIST- 
FLEXOR  ORIGIN  SLIDE  (EG.  FOR  CEREBRAL  PALSY.  VOLKMANN  CONTRACTURE),  FOREARM  AND/OR  WRIST;  WITH  TENDON(S) 
TRANSFER 

CAPSULORRHAPHY  OR  RECONSTRUCTION.  WRIST.  ANY  METHOD  (EG.  CAPSULODESIS.  LIGAMENT  REPAIR.  TENDON  TRANSFER  OR 
GRAFT)  (INCLUDES  SYNOVECTOMY.  CAPSULOTOMY  AND  OPEN  REDUCTION)  FOR  CARPAL  INSTABILITY 

(See  Addendum  0.  tor  Payment  of  Medici  Visits) 

'  CPT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Association.  Al  Rights  Reserved.  ApplicAl*  FARS/DFARS  Apply. 

>  Copyright  1994  American  Dental  Association.  Al  rights  reserved. 
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ADDENDUM  C— PROPOSED  HOSPITAL  OUTPATIENT  PAYMENT  FOR  PROCEDURES  BY  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurarvse 


Minimum 
unadjusted 
coinsurance 


253 

25335 

253 

25337 

253 

25350 

253 

25355 

253 

25370 

253 

25375 

253 

25425 

253 

25426 

253 

25440 

253 

25450 

253 

25455 

253 

25490 

253 

25491 

253 

25492 

253 

25800 

253 

25805 

253 

25810 

2S3 

25830 

253 

27033 

253 

27100 

253 

27105 

253 

27110 

253 

27111 

253 

27395 

253 

27397 

253 

27400 

253 

27405 

253 

27407 

253 

27409 

253 

27418 

253 

27420 

253 

27422 

253 

27424 

253 

27430 

253 

27435 

253 

27640 

253 

27647 

253 

27660 

253 

27652 

2S3 

27664 

253 

27690 

253   27691 


253 
253 
253 
253 
253 
253 

254 
254 

254 
254 
254 
254 
254 
2S4 
254 
254 
254 
254 
254 
254 

261 
261 


27092 
27705 
27742 
27745 
27870 
27871 


CENTRAUZATION  OF  WRIST  ON  ULNA  (EG.  RADIAL  CLUB  HAND)  ,,.™,  »„  ,.«^  T.<^o■«^ 

RECONSTRUCTION  FOR  STABILIZATION  OF  UNSTABLE  DISTAL  ULNA  OR  DISTAL  RADIOULNAR  JOINT.  SECONDARY  BY  SOFT  TISSUE 
STABILIZATION  (EG.  TENDON  TRANSFER.  TENDON  GRAFT  OR  WEAVE.  OR  TENODESIS)  WITH  OR  WITHOUT  OPEN  REDUCTK3N  OF 
DISTAL  RADIOULNAR  JOINT 
OSTEOTOMY.  RADIUS;  DISTAL  THIRD 

OSTEOTOMY.  RADIUS:  MIDDLE  OR  PROXIMAL  THIRD  ^ ,^,...„„  «.,v...c  ««  ...  ^.» 

MULTIPLE  OSTEOTOMIES,  WITH  REALIGNMENT  ON  INTRAMEDULLARY  ROD  (SOFIELD  TYPE  PROCEDURE);  RADIUS  OR  ULNA 
MULTIPLE  OSTEOTOMIES.  WITH  REALIGNMENT  ON  INTRAMEDULLARY  ROD  (SORELD  TYPE  PROCEDURE):  RADIUS  AND  ULNA 
REPAIR  OF  DEFECT  WITH  AUTOGRAFT;  RADIUS  OR  ULNA 

REPAIR  OF  DEFECT  WITH  AUTOGRAFT;  RADIUS  AND  ULNA  ^ 

REPAIR  OF  NONUNION.  SCAPHOID  (NAVICULAR)  BONE.  WITH  OR  WITHOUT  RADIAL  STYLOIDECTOMY  (INCLUDES  OBTAINING  GRAFT 

AND  NECESSARY  FIXATK3N) 

EPIPHYSEAL  ARREST  BY  EPIPHYSIODESIS  OR  STAPUNG:  DISTAL  RADIUS  OR  ULNA 

EPIPHYSEAL  ARREST  BY  EPIPHYSIODESIS  OR  STAPUNG;  DISTAL  RADIUS  AND  ULNA  ..^^»^„^,  ,„  „»r«,  .e 

PROPHYLACTIC  TREATMENT  (NAIUNG.  PINNING.  PLATING  OR  WIRING)  WITH  OR  WITHOUT  METHYLMETHACRYLATE;  RADIUS 

PROPHYLACTIC  TREATMENT  (NAILING.  PINNING.  PLATING  OR  WIRING)  WITH  OR  WITHOUT  METHYLMETHACRYLATE;  ULNA 

PROPHYUCTIC  TREATMENT  (NAIUNG.  PINNING.  PLATING  OR  WIRING)  WITH  OR  WITHOUT  METHYLMETHACRYLATE;  RADIUS  AND 

VLNA 

ARTHRODESIS  WRIST  JOINT  (INCLUDING  RADIOCARPAL  AND/OR  ULNOCARPAL  FUSK>4):  WITHOUT  BONE  GRAFT 

arthrodesis!  WRIST  JOINT  (INCLUDING  RADIOCARPAL  AND/OR  ULNOCARPAL  FUSON);  WITH  SUDINQ  GRAjT-  

ARTHRODESIS.  WRIST  JOINT  (INCLUDING  RADIOCARPAL  AND«3R  ULNOCARPAL  FUSON);  WITH  lUAC  OR  OTHER  AUTOGRAFT  (fNr 

DisT^LfSSSJSS1?JSm'^PaH900eS\S  and  segmental  RESECTK>4  of  ulna  (EG.  SAUVE-KAPANDJI  PROCEDURE).  WITH  OR 

WITHOUT  BONE  GRAFT  ^ 

ARTHROTOMY.  HIP,  WITH  EXPLORATION  OR  REMOVAL  OF  LOOSE  OR  FOREK3N  BODY  

TRANSFER  EXTERNAL  OBUQUE  MUSCLE  TO  GREATER  TROCHANTER  INCLUDING  FASCIAL  OR  TENDON  EXTENSKDN  (GRAFT) 

TRANSFER  PARASPINAL  MUSCLE  TO  HIP  (INCLUDES  FASCIAL  OR  TENDON  EXTENSION  GRAFT) 

TRANSFER  ILIOPSOAS;  TO  GREATER  TROCHANTER 

TRANSFER  ILIOPSOAS;  TO  FEMORAL  NECK 

LENGTHENING  OF  HAMSTRING  TENDON;  MULTIPLE.  BILATERAL 

TRANSPLANT,  HAMSTRING  TENDON  TO  PATELLA;  MULTIPLE 

TENDON  OR  MUSCLE  TRANSFER.  HAMSTRINGS  TO  FEMUR  (EGGERS  TYPE  PROCEDURE) 

REPAIR,  PRIMARY.  TORN  UQAMENT  ANDrtDR  CAPSULE.  KNEE;  COLLATERAL 

REPAIR,  PRIMARY.  TORN  UGAMENT  AND«3R  CAPSULE.  KNEE;  CRUCIATE  ,^...^.«, 

REPAIR.  PRIMARY,  TORN  UGAMENT  MiD/OH  CAPSULE.  KNEE;  COLLATERAL  AND  CRUOATE  UGAMENTS 

ANTERIOR  TIBIAL  TUBERCLEPLASTY  (EG,  FOR  CHONDROMALACIA  PATELLAE) 

RECONSTRUCTION  FOR  RECURRENT  DISLOCATING  PATELLA;  (HAUSER  TYPE  PROCEDURE)  ^^.  ^    ^  ..^^.^^  ^ 

RECONSTRUCTION  FOR  RECURRENT  DISLOCATING  PATELLA;  WITH  EXTENSOR  REAUGNMENT  AND«DR  MUSCLE  ADVANCEMENT  OR 

RELEASE  (CAMPBELL.  GOLDWAITE  TYPE  PROCEDURE) 

RECONSTRUCTION  FOR  RECURRENT  DISLOCATING  PATELLA;  WITH  PATELLECTOMY 

CUAORICEPSPLASTY  (BENNETT  OR  THOMPSON  TYPE) 

CAPSULOTOMY.  KNEE,  POSTERIOR  CAPSULAR  RELEASE  .  ^^  ,^  ^^^^ ,-. 

PARTIAL  EXCISION  (CRATERIZATION,  SAUCERIZATK3N,  OR  DIAPHYSECTOMY)  OF  BONE  (EG.  FOR  OSTEOMYEUTIS  OR  EXOSTOSIS): 

TIBIA 

RADK>L  RESECTION  OF  TUMOR,  BONE;  TALUS  OR  CALCANEUS 

REPAIR,  PRIMARY.  OPEN  OR  PERCUTANEOUS.  RUPTURED  ACHILLES  TENDON;  

repair!  PRIMARY  OPEN  OR  PERCUTANEOUS.  RUPTURED  ACHILLES  TENDON;  WITH  GRAFT  (INCLUDES  OBTAINING  GRAFT) 
REPAIR,  SECONDARY,  RUPTURED  ACHILLES  TENDON,  WITH  OR  WITHOUT  GRAFT  ^„,^.,  ,^^  ..rr..B.«r,  t.o^ 

TRANSFER  OR  TRANSPLANT  OF  SINGLE  TENDON  (WITH  MUSCLE  REDIRECTION  OR  REROUTING):  SUPERFICIAL  (EG,  ANTERIOR  TIB- 

TTUNSreR^ORTRAlSp^^       SINGLE  TENDON  (WITH  MUSCLE  REDIRECTION  OR  REROUTING):  DEEP  (EG.  ANTERK3R  TIBIAL  OR 
POSTERK3R  TIBIAL  THROUGH  INTEROSSEOUS  SPACE,  FLEXOR  DK3ITORUM  LONGUS,  FLEXOR  HAaUCIS  LONGUS.  OR  PERONEAL 

TRANSFER  OR  TRANSPLANT  OF  SINGLE  TENDON  (WITH  MUSCLE  REDIRECTION  OR  REROUTING);  EACH  ADOmONAL  TENDON 

ERWYSEAL  ARREST  BY  EPIPHYSIODESIS  OR  STAPUNG.  COMBINED,  PROXIMAL  AND  DISTAL  TIBIA  AND  FIBULA;  AND  DISTAL  FEMUR 
PROPHYLACTIC  TREATMENT  (NAIUNG.  PINNING,  PLATING  OR  WIRING)  WITH  OR  WITHOUT  METHYLMETHACRYLATE,  TIBIA 
ARTHRODESIS.  ANKLE.  ANY  METHOD 
ARTHRODESIS.  TIBK3FIBULAR  JOINT,  PROXIMAL  OR  DISTAL 


34 J7      $1,74151 


Level  IV  Musculoskeletal  Procedures  T 

23410  REPAIR  OF  RUPTURED  MUSCULOTENDINOUS  CUFF  (EG.  ROTATOR  CUFF);  ACUTE 

23412  REPAIR  OF  RUPTURED  MUSCULOTENDINOUS  CUFF  (EG.  ROTATOR  CUFF);  CHRONC 

23420  REPAIR  OF  COMPLETE  SHOULDER  (ROTATOR)  CUFF  AVULSION.  CHRONIC  (INCLUDES  ACROMOPLASTY) 

23430  TENODESIS  OF  LONG  TENDON  OF  BICEPS  _ 

23450  CAPSULORRHAPHY.  ANTERK5R:  PUTTI-PLATT  PROCEDURE  OR  MAGNUSON  TYPE  OPERATION 

23455  CAPSULORRHAPHY.  ANTERIOR;  BANKART  TYPE  OPERATION  WITH  OR  WITHOUT  STAPLING 

23460  CAPSULORRHAPHY.  ANTERIOR.  ANY  TYPE;  WITH  BONE  BLOCK 

23462  CAPSULORRHAPHY.  ANTERK)R.  ANY  TYPE;  WITH  CORACOID  PROCESS  TRANSFER 

23465  CAPSULORfWAPHY  FOR  RECURRENT  DISLOCATION.  POSTERlOa  WITH  OR  WITHOUT  BONE  BLOCK 

23466  CAPSULORRHAPHY  WITH  ANY  TYPE  MULTI-DIRECTIONAL  INSTABILITY 

27427  UGAMENTOUS  RECONSTRUCTION  (AUQMENTATK3N).  KNEE;  EXTRA-ARTTCULAR 

27428  UGAMENTOUS  RECONSTRUCTION  (AUQMENTATKDN).  KNEE;  INTRA-ARTKXJLAR  (OPEN) 

27429  UGAMENTOUS  RECONSTRUCTION  (AUGMENTATK3N),  KNEE;  INTRA-ARITCULAR  (OPEN)  AND  EXTRA-ARTCULAR 


$837.11 


$348.30 


Level  I  Hand  Musculoskeletai  Procedures 

251 1 1     EXCISION  OF  GANGUON,  WRIST  (DORSAL  OR  VOLAR);  PRIMARY 


10.54         $534.06 


$261.48 


$106.81 


(Sm  Addendum  0.  tor  Paynwnt  of  Itadtoit  Viilli) 

<  CPT  coda*  Mid  descrtpbora  only  ire  copyrtgM  1997  American 

>  CopyrigM  1994  American  Denial  AssodaHon.  Al  rigMi  raaarvod. 


Madtoal  AaMKMon.  Al  RltfUi  RaaanwL  AppittaMa  FARSAtFARS  Apply. 
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APC 

CPTV 
HCPCS2 

261 

25112 

281 

25620 

261 

26020 

261 

26025 

261 

26030 

261 

26034 

261 

26035 

261 

26037 

261 

26055 

261 

26060 

261 

26070 

261 

26075 

261 

26080 

261 

26100 

261 

26105 

261 

28110 

261 

26130 

261 

26140 

261 

28145 

261 

26160 

261 

26170 

261 

26180 

261 

26185 

261 

26200 

261 

26210 

261 

26215 

261 

26230 

261 

26235 

261 

26236 

261 

26250 

261 

26260 

261 

28261 

261 

26262 

261 

26410 

261 

26418 

261 

26432 

261 

26433 

261 

26437 

261 

26440 

261 

26445 

261 

26450 

261 

26455 

261 

26460 

261 

26471 

261 

26474 

261 

26478 

261 

26477 

261 

28478 

261 

26479 

261 

28500 

261 

26508 

261 

26520 

261 

261 

28540 

261 

26542 

261 

26560 

261 

26587 

261 

26593 

261 

26951 

261 

26952 

262 

Level  II  Ha 

262 

25210 

262 

25215 

262 

25825 

262 

26040 

262 

26045 

262 

26121 

HCPCS  Deecnption 


Status 

Indicator 


Relative 
weigtit 


Proposed 

payment 

rate 


National 
urtadjusiad 
coinsurance 


Minjfnum 
unadjusted 
coinsurance 


EXCISION  OF  GANGLION,  WRIST  (DORSAL  OR  VOLAR);  RECURRENT 

INTERCARPAL  FUSION;  WITHOUT  BONE  GRAFT 

DRAINAGE  OF  TENDON  SHEATH.  ONE  DIGIT  ANDADR  PALM 

DRAINAGE  OF  PALMAR  BURSA;  SINGLE.  ULNAR  OR  RADIAL 

DRAINAGE  OF  PALMAR  BURSA;  MULTIPLE  OR  COMPLICATED 

INCISION.  DEEP.  WITH  OPENING  OF  BONE  CORTEX  (EG.  FOR  OSTEOMYEUTIS  OR  BONE  ABSCESS).  HAND  OR  RNGER 

DECOMPRESSION  FINGERS  AND/OR  HAND,  INJECTION  INJURY  (EG.  GREASE  GUN) 

DECOMPRESSIVE  FASCtOTOMY,  HAND  (EXCLUDES  26035) 

TENDON  SHEATH  INCISION  (EG,  FOR  TRIGGER  FINGER) 

TENOTOMY,  PERCUTANEOUS,  SINGLE,  EACH  DIGIT 

ARTHROTOMY,  WITH  EXPLORATION,  DRAINAGE.  OR  REMOVAL  OF  FORBGN  BODY;  CARPOMETACARPAL  JOINT 

ARTHROTOMY.  WITH  EXPLORATION,  DRAINAGE,  OR  REMOVAL  OF  FOREIGN  BODY;  METACARPOPHALANGEAL  JOINT 

ARTHROTOMY,  WITH  EXPLORATION,  DRAINAGE.  OR  REMOVAL  OF  FOREIGN  BODY;  INTERPHALANGEAL  JOINT,  EACH 

ARTHROTOMY  WITH  SYNOVIAL  BIOPSY;  CARPOMETACARPAL  JONT  ' 

ARTHROTOMY  WITH  SYNOVIAL  BIOPSY;  METACARPOPHALANGEAL  JOINT 

ARTHROTOMY  WITH  SYNOVIAL  BIOPSY;  INTERPHALANGEAL  JOINT,  EACH 

SYNOVECTOMY,  CARPOMETACARPAL  JOINT 

SYNOVECTOMY,  PROXIMAL  INTERPHALANGEAL  JOINT,  INCLUDING  EXTENSOR  RECONSTRUCTION,  EACH  INTERPHALANGEAL 

SYNOVECTOMY  TENDON  SHEATH.  RADICAL  (TENOSYNOVECTOMY),  FLEXOR.  PALM  OR  FINGER.  SINGLE.  EACH  DIGIT 

EXCISION  OF  LESION  OF  TENDON  SHEATH  OR  CAPSULE  (EG.  CYST,  MUCOUS  CYST,  OR  GANQUON),  HAND  OR  FINGER 

EXaSION  OF  TENDON.  PALM,  FLEXOR,  SINGLE  (SEPARATE  PROCEDURE),  EACH 

EXCISION  OF  TENDON.  FINGER,  FLEXOR  (SEPARATE  PROCEIXIRE) 

SESAMOIDECTOMY,  THUMB  OR  FINGER  (SEPARATE  PROCEDURE) 

EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR  OF  METACARPAL; 

EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR  OF  PROXIMAL.  MIDDLE,  OR  DISTAL  PHALANX  OF  FINGER- 
EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR  OF  PROXIMAL.  MIDDLE.  OR  DISTAL  PHALANX  OF  FINGER"  WITH 

AUTOGRAFT  (INCLUDES  OBTAINING  GRAFT) 

PARTIAL  EXCISION  (CRATERIZATION,  SAUCERIZATION,  OR  DIAPHYSECTOMY)  OF  BONE  (EG.  FOR  OSTEOMYELITIS);  METACARPAL 

PARTIAL  EXCISION  (CRATERIZATION,  SAUCERIZATION.  OR  DIAPHYSECTOMY)  OF  BONE  (EG,  FOR  OSTEOMYELITIS);  PROXIMAL  OR 

MIDDLE  PHALANX  OF  FINGER 

PARTIAL  EXCISION  (CRATERIZATION,  SAUCERIZATION,  OR  DIAPHYSECTOMY)  OF  BONE  (EG,  FOR  OSTEOMYELITIS):  DISTAL  PHALANX 

OF  FINGER 

RADICAL  RESECTION  (OSTECTOMY)  FOR  TUMOR,  METACARPAL; 

RADICAL  RESECTION  (OSTECTOMY)  FOR  TUMOR.  PROXIMAL  OR  MIDDLE  PHALANX  OF  FINGER; 

RADICAL  RESECTION  (OSTECTOMY)  FOR  TUMOR,  PROXIMAL  OR  MIDDLE  PHALANX  OF  FINGER;  WITH  AUTOGRAFT  (INCLUDES  OB- 
TAINING GRAFT) 

RADICAL  RESECTION  (OSTECTOMY)  FOR  TUMOR,  DISTAL  PHALANX  OF  FINGER 

EXTENSOR  TENDON  REPAIR,  DORSUM  OF  HAND,  SINGLE,  PRIMARY  OR  SECONDARY;  WITHOUT  FREE  GRAFT,  EACH  TENDON 

EXTENSOR  TENDON  REPAIR,  DORSUM  OF  FINGER,  SINGLE,  PRIMARY  OR  SECONDARY;  WITHOUT  FREE  GRAFT.  EACH  TENDON 

EXTENSOR  TENDON  REPAIR.  DISTAL  INSERTION  ("MALLET  FINGER"),  CLOSED.  SPUNT1NQ  WITH  OR  WITHOUT  PERCUTANEOUS  PIN- 
NING 

EXTENSOR  TENDON  REPAIR  DISTAL  INSERTION  fMAUET  RNGERl,  OPEN,  PRIMARY  OR  SECONDARY  REPAIR;  WITHOUT  GRAFT 
EXTENSOR  TENDON  REAUGNMENT.  HAND 

TENOLYSIS,  SIMPLE,  FLEXOR  TENDON;  PALM  OR  FINGER,  SINGLE.  EACH  TENDON 
TENOLYSIS,  EXTENSOR  TENDON,  DORSUM  OF  HAND  OR  FINGER;  EACH  TENDON 
TENOTOMY,  FLEXOR,  SINGLE,  PALM,  OPEN,  EACH 
TENOTOMY,  FLEXOR,  SINGLE,  FINGER,  OPEN,  EACH 
TENOTOMY,  EXTENSOR,  HAND  OR  FINGER,  SINGLE,  OPEN,  EACH 
TENODESIS;  FOR  PROXIMAL  INTERPHALANGEAL  JOINT  STABILIZATION 
TENODESIS;  FOR  DISTAL  JOINT  STABILIZATION 

TENDON  LENGTHENING,  EXTENSOR,  HAND  OR  FINGER,  SINGLE,  EACH 
TENDON  SHORTENING,  EXTENSOR,  HAND  OR  FINGER,  SINGLE,  EACH 
TENDON  LENGTHENING,  FLEXOR,  HAND  OR  FINGER,  SINGLE,  EACH 
TENDON  SHORTENING,  FLEXOR,  HAND  OR  FINGER,  SINGLE,  EACH 
TENDON  PULLEY  RECONSTRUCTION:  WITH  LOCAL  TISSUES  (SEPARATE  PROCEDURE) 
THENAR  MUSCLE  RELEASE  FOR  THUMB  CONTRACTURE 

CAPSULECTOMY  OR  CAPSULOTOMY  FOR  CONTRACTURE;  METACARPOPHALANGEAL  JOINT,  SINGLE.  EACH 
CAPSULECTOMY  OR  CAPSULOTOMY  FOR  CONTRACTURE;  INTERPHALANGEAL  JOINT,  SINGLE.  EACH 
REPAIR  OF  COLLATERAL  LIGAMENT,  METACARPOPHALANGEAL  OR  INTERPHALANGEAL  JOINT 

RECONSTRUCTION,  COLLATERAL  LIGAMENT.  METACARPOPHALANGEAL  JOINT,  SINGLE;  WITH  LOCAL  TISSUE  (EG.  ADDUCTOR  AD- 
VANCEMENT) 

REPAIR  OF  SYNDACTYLY  (WEB  FINGER)  EACH  WEB  SPACE;  WITH  SKIN  FUPS 
RECONSTRUCTION  OF  SUPERNUMERARY  DIGIT,  SOFT  TISSUE  AND  BONE 
RELEASE,  INTRINSIC  MUSCLES  OF  HAND  (SPECIFY) 

AMPUTATION,  FINGER  OR  THUMB,  PRIMARY  OR  SECONDARY.  ANY  JOINT  OR  PHALANX.  SINGLE,  INCLUDING  NEURECTOMIES:  WITH 
DIRECT  CLOSURE 

AMPUTATION,  FINGER  OR  THUMB,  PRIMARY  OR  SECONDARY,  ANY  JOINT  OR  PHALANX.  SINGLE,  INCLUDING  NEURECTOMIES-  WITH 
LOCAL  ADVANCEMENT  FLAPS  (V-Y,  HOOD)  v.  w«. «..  w    n 


1&3S         $929.78 


S480.82 


$186.96 


CARPECTOMY;  ONE  BONE 

CARPECTOMY;  ALL  BONES  OF  PROXIMAL  ROW  -^ 

INTERCARPAL  FUSION;  WITH  AUTOGRAFT  (INCLUDES  OBTAINING  GRAFT) 

FASCIOTOMY,  PALMAR,  FOR  DUPUYTREN-S  CONTRACTURE;  PERCUTANEOUS 

FASCIOTOMY.  PALMAR,  FOR  DUPUYTREN'S  CONTRACTURE;  OPEN,  PARTIAL 

FASCIECTOMY,  PALM  ONLY.  WITH  OR  WITHOUT  Z-PLASTY.  OTHER  LOCAL  TISSUE  REARRANGEMENT.  OR  SKIN  GRAFTING  (INCLUDES 

OBTAINING  GRAFT) 


(Sm  Addandum  0.  tor  Paynwnl  ol  Italic^  VWb) 

'CPTccd«t»iddwcrlp>tomon»«wccpyrighl19«7Ain»t(c«r>M«rticrtAiiociellon.A«l^ 
'CopyrigM  1994  Amarican  Dental  A$sociaHon.  Al  rights  raMnwd. 


Afftknttt  FARSA>FARS  Apply. 
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ADDENDUM  C— PROPOSED  HOSPITAL  OUTPATIENT  PAYMENT  FOR  PROCEDURES  BY  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 

indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


262 
282 

262 


26123 
26125 

26135 


262 

26205 

262 

26255 

262 

26360 

262 

26352 

282 

26356 

262 

26357 

262 

26358 

262 

28370 

262 

26372 

282 

26373 

282 

26390 

262 

26392 

262 

26412 

262 

26415 

262 

26418 

282 

26420 

262 

26428 

262 

28428 

262 

26434 

262 

26442 

262 

28449 

262 

26480 

282 

26483 

262 

26485 

262 

28489 

262 

26490 

262 

26492 

262 

26494 

262 

26496 

262 

26497 

262 

26498 

262 

26499 

262 

26502 

262 

26504 

262 

26510 

262 

265 16 

262 

26617 

262 

26518 

262 

26541 

262 

26545 

262 

OttKAA 

262 

26548 

262 

26560 

262 

cDDDO 

2B2 

26661 

282 

26662 

262 

98fiA5 

262 

26567 

262 

26568 

262 

26580 

262 

26585 

262 

26590 

262 

262 

262 

26597 

FASCIECTOMY  PARTIAL  PALMAR  WITH  RELEASE  OF  SINGLE  DIGIT  INCLUDING  PROXIMAL  INTERPHALANGEAL  JOINT,  WITH  OR  WITH- 
OMtV-PLASTY  OTHER  LOCAL  TISSUE  REARRANGEMENT.  OR  SKIN  GRAFTING  (INCLUDES  OBTAINING  GRAFp; 
SsCIECTOMY  ■  °AR-nAL  SaR^™  REL£^^  SINGLE  DIGIT  INCLUDING  PROXIMAL  INTERPHALANGEAL  JOINT,  WITH  OR  WITH- 
St^^^lSK:  OTHER  LOCaI^VsSUER^I^^  OR  SKIN  GRAFTING  (INCLUDES  OBTAINING  GRAFT);  EACH  ADDITIONAL 

sSvECToSyI^SctIcARtoSSZ^        joint  including  INTRINSIC  RELEASE  AND  EXTENSOR  HOOD  RECONSTRUCTION,  EACH 

eSsiON  or  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR  OF  METACARPAU  WITH  AUTOGRAFT  (INCLUDES  OBTAINING  GRAFT) 

^DCaTrKECTION  (OSTECTOMY)  FOR  TUMOR,  METACARPAL;  WITH  AUTOGRAFT  (INCLUDES  OBTAINING  GRAFTS 

Pi^SoR  ^NOW  WEpIwR  OT  ADV  SINGLE,  NOT  IN  "NO  MAN'S  LAND";  PRIMARY  OR  SECONDARY  WITHOUT  FREE  GRAFT. 

REXOFfSDON  REPAIR  OR  ADVANCEMENT,  SINGLE.  NOT  IN  "NO  MAN'S  LAND";  SECONDARY  WITH  FREE  GRAFT  (INCLUDES  OB- 
FLEXOR  TeTJSn  REPAIR^ORADVANCEMENT,  single,  in  -no  MAN'S  LAND";  P^i^^RY  |A{><  TENKW 
PI  FXOR  TENDON  REPAIR  OR  ADVANCEMENT,  SINGLE,  IN  "NO  MAN'S  LAND";  SECONDARY,  EACH  TENDON 
lAiw  reSoSl  rIpaIr  or  advancement;  single:  in  -NO  MAN'S  LAND";  SECONDARY  WITH  FREE  GRAFT  (INCLUDES  OBTAINING 

PBOPiiNinii'STPNOONREPAIROR  ADVANCEMENT,  WITH  INTACT  SUBLIMIS;  PRIMARY  

^SSSSs  TCNDON  rIpaIr  or  ADVANaiMENT;  WITH  INTACT  SUBUMIS;  SECONDARY  WITH  FREE  GRAFT  (INCLUDES  OBTAINING 

PROFIJNDUS  TENDON  REPAIR  OR  ADVANCEMENT,  WITH  INTACT  SUBLIMIS;  SECONDARY  WITWUTF^ 
FLEXOR  TENDON  EXCISION  IMPLANTATION  OF  PLASTIC  TUBE  OR  ROD  FOR  DELAYED  TENDON  GRAFT,  HAND  OR  BNGER 
R^^ALOFUIBEOT  TOO  ANDINSERtSn^^  FLEXOR  TENDON  GRAFT  (INCLUDES  OBTAINING  GRAFT),  HAND  OR  FINGER 
S!SS)R^e135><>EPA1R,  oS«UM  Of1!u^  single,  PRIMARY  OR  SECONDARY;  WITH  FREE  GRAFT  (INCLUDES  OBTAINING 

IKSSot  raJoONDCCISION,  IMPLANTATION  OF  PLASTIC  TUBE  OR  ROD  FOR  DELAYED  EXTENSOR  TENDON  GRAFT.  HAND  OR  FIN- 

PFUOVAL  OF  TUBE  OR  HOD  AND  INSERTKDN  OF  EXTENSOR  TENDON  GRAFT  (INCLUDES  OBTAINING  GRAFT).  HAND  OR  FINGER 
?l!gSSR^ElSS4RERSS.^S«35<^r^a  SINGLE.  PRIMARY  OR  SECONDARY;  WITH  FREE  GRAFT  (INCLUDES  OBTAINING 

SrESOT^NDONREPAIR.  CENTRAL  SLIP  REPAIR,  SECONDARY  (BOUTONNIERE  DEFORMITY):  USING  LOCAL  Tl^UES 
eCTEhBOR  TENDON  REPAIr!  CENTRAL  SLIP  REPAIR,  SECONDARY  (BOUTONNIERE  DEFORMITY);  WITH  FREE  GRAFT  (INCLUDES  06- 

dSI^Or'tSdON  repair,  distal  INSERTK)N  ("MALLET  FINGER").  OPEN.  PRIMARY  OR  SECONDARY  REPAIR;  WITH  FREE  GRAFT 

(INCLUDES  OBTAINING  GRAFT)  

TENOLYSIS.  SIMPLE.  FLEXOR  TENDON;  PALM  AND  RNGER.  EACH  TENDON  ..««...«. 

tInOlS  MMPLEX  EXTENSOR  TENDON,  DORSUM  OF  HAND  OR  FINGER.  INCLUDING  HAND  AND  FOREARM 
tIISo^THA^EROR  TTVM^^  AREA  OR  DORSUM  OF  HAND.  SINGLE;  WITHOUT  FREE  GRAFT,  EACH 

tcUSS!  SSIfIS  §5  SHiptANT:  C/SpOmIt^RPAL  area  or  dorsum  OF  HAND.  SINGLE;  WITH  FREE  TENDON  GRAFT  (IN- 

SiSS?SJS?S  I?S1n?S113?'SSIiar.  single,  each  tendon:  wm^ouT  free  tendon  graft  _  ^^^_ 

tcSooS  ?5J!lFiR  OR  TOAnIpiANT:  PALMAr!  SINGLe!  EACH  TENDON;  WITH  FREE  TENDON  GRAFT  (INCLUDES  OBTAINING  GRAFT). 

EACH  TENDON  

OPPONENSPLASTY;  SUBUMIS  TENDON  TRANSFER  TYPE  .^  «„. ^ 

OPPONENSPLASTY;  TENDON  TRANSFER  WITH  GRAFT  (INCLUDES  OBTAINING  GRAFT) 
OPPONENSPLASTY:  HYPOTHENAR  MUSCLE  TRANSFER 

OPPONENSPU«TY;  OTHER  METHODS  „  ^^„ 

TENDON  TRANSFER  TO  RESTORE  INTRINSKJ  FUNCTKJN;  RING  AND  SMAU  FINGER 
TENDON  TRANSFER  TO  RESTORE  INTRINSIC  FUNCTION;  AU  FOUR  RNGERS 

?^^^Li^^lreo!^SIo2;'S??SDON  OR  FASCIAL  GRAFT  (INCLUDES  OBTAINING  GRAFT)  (SEPARATE  PfWCEDURE) 

TENDON  PULLEY  RECONSTRUCTION;  WITH  TENDON  PROSTHESIS  (SEPARATE  PROCEDURE) 

CROSS  INTRINSC  TRANSFER 

CAPSULODESIS  FOR  M4>  JOINT  STABILIZATION;  SINGLE  DK3IT 

CAPSULOOESIS  FOR  M-P  JOINT  STABIUZATKX;  TWO  DIGITS 

SJSSSS^S^ciSiSS;^^!^^  single;  with  tendon  or  PASCAL  graft  on- 

S«?o^l™Jc^^o(lI?  SlSSeral  ugament  interphalangeal  joint,  single,  including  graft,  each  joint  

5IS^fISS!Si,^SSSL  S5^S[^  obtaining  bone  graft  with  or  without  external  or  internal 

REPAIR  and  REC0NSTRUCTK5N.  FINGER.  VOLAR  PLATE.  INTERPHALANGEAL  JOWT 

POLUCIZATION  OF  A  DIGIT 

POSmONAL  CHANGE  OF  OTHER  FINGER  _^ 

REPAIR  OF  SYNDACTYLY  (WEB  RNQER)  EACH  Wffi  SPACE;  WITH  SKIN  FLAPS  AND  GRAFTS         ' 
SePAIR  of  iYNOACmY  (WEB  RNGER)  EACH  WEB  SPACE;  COMPLEX  (EG.  INV0LV1NQ  BONE,  NAILS) 
OSTEOTOMY  FOR  CORflECnON  OF  OEFORMTrY;  METACARPAL 
osteotomy  FOR  CORRECTKDN  OF  DEFORMITY;  PHALANX  OF  RNGER 
OSTEOPLASTY  FOR  LENGTHENING  OF  METACARPAL  OR  PHALANX 

REPAIR  CLEFT  HAND 

REPAIR  BIRD  DIGIT 

REPAIR  MACROOACTYUA 

REPAIR.  INTRINSIC  MUSCLES  OF  HAND  (SPECIFY)  _  ^  ,  ^  .^„ 

EXCISK3N  OF  CONSTRttTING  RING  OF  RNQER.  WITH  MULT1Pt£Z4^>STTK  ^.ooau<-c»«mt  fi  adc  r«  7J»L»snes.  HAND 

RELEASE  OF  SCAR  CONTRACTURE.  FLEXOR  OR  EXTENSOR.  WITH  SKIN  GRAFTS.  REARRANGEMENT  FLAPS.  OR  Z-PLASTIES.  HAND 

ANDOR  FINGER 


(Sm  Addandum  D.  tor  Paymani  oi  MatfcH  VMi) 

'  CPT  eodaa  and  daaertpSom  orty  ara  cowftgt*  1997  Amartaw 

iCopyiigM  1994  Amarican  Danlal  AaaocMton.  Al  rttf*  raaarvwL 
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APC 


271 


271 


Addendum  C— Proposed  Hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurar>ce 


262 

26820 

262 

26841 

262 

26842 

262 

26843 

262 

26844 

262 

26850 

262 

26852 

262 

26880 

262 

26861 

262 

26862 

262 

26863 

262 

26910 

271 

Level  IFo 

271 

27605 

271 

28005 

271 

28008 

271 

28010 

271 

28011 

271 

28020 

271 

28022 

271 

28024 

271 

2d045 

271 

28046 

271 

28050 

271 

28052 

271 

28054 

271 

28080 

271 

28086 

271 

28088 

271 

28090 

271 

28092 

271 

28100 

271 

28104 

271 

28108 

271 

28111 

271 

28112 

271 

28113 

271 

28114 

271 

28116 

271 

28118 

271 

28119 

271 

28120 

FUSION  IN  OPPOSITION.  THUMB.  WITH  AUTOGENOUS  GRAFT  (INCLUDES  OBTAINING  GRAFT) 
ARTHRODESIS,  CARPOMETACARPAL  JOINT,  THUMB,  WITH  OR  WITHOUT  INTERNAL  FIXATION; 

ARTHRODESIS,  CARPOMETACARPAL  JOINT.  THUMB,  WITH  OR  WITHOUT  INTERNAL  FIXATION;  WITH  AUTOGRAFT  (INCLUDES  OBTAIN- 
ING GRAFT) 

ARTHRODESIS.  CARPOMETACARPAL  JOINT,  DIGITS,  OTHER  THAN  THUMB; 

ARTHRODESIS.  CARPOMETACARPAL  JOINT,  DIGITS,  OTHER  THAN  THUMB;  WITH  AUTOGRAFT  (INCLUDES  OBTAINING  GRAFT) 
ARTHRODESIS,  METACARPOPHALANGEAL  JOINT,  WITH  OR  WITHOUT  INTERNAL  FIXATION; 

ARTHRODESIS.  METACARPOPHALANGEAL  JOINT.  WITH  OR  WITHOUT  INTERNAL  FIXATION;  WITH  AUTOGRAFT  (INCLUDES  OBTAINING 
GRAFT) 

ARTHRODESIS.  INTERPHALANGEAL  JOINT,  WITH  OR  WITHOUT  INTERNAL  FIXATION; 

ARTHRODESIS,  INTERPHALANGEAL  JOINT,  WITH  OR  WITHOUT  INTERNAL  FIXATION;  EACH  ADDITIONAL  INTERPHALANGEAL  JOINT 
ARTHRODESIS,  INTERPHALANGEAL  JOINT,  WITH  OR  WITHOUT  INTERNAL  FIXATION;  WITH  AUTOGRAFT  (INCLUDES  OBTAINING 
GRAFT) 

ARTHRODESIS,  INTERPHALANGEAL  JOINT,  WITH  OR  WITHOUT  INTERNAL  FIXATION;  WITH  AUTOGRAFT  (INCLUDES  OBTAINING 
GRAFT),  EACH  ADDITIONAL  jaNT 
AMPUTATION,  METACARPAL.  WITH  FINGER  OR  THUMB  (RAY  AMPUTATION).  SINGLE.  WITH  OR  WITHOUT  INTEROSSEOUS  TRANSFER 


S368.38 


$146.03 


Level  I  Foot  Musculoskeletal  Procedures  T  14.41        S730.15 

TENOTOMY,  ACHILLES  TENDON,  SUBCUTANEOUS  (SEPARATE  PROCEDURE);  'LOCAL  ANESTHESIA 
INCISION,  DEEP,  WITH  OPENING  OF  BONE  CORTEX  (EG,  FOR  OSTEOMYEUTIS  OR  BONE  ABSCESS).  FOOT 
FASCIOTOMY,  FOOT  AND/OR  TOE  ..  •  ' 

TENOTOMY,  SUBCUTANEOUS,  TOE;  SINGLE 
TENOTOMY,  SUBCUTANEOUS,  TOE;  MULTIPLE 

ARTHROTOMY.  WITH  EXPLORATION.  DRAINAGE,  OR  REMOVAL  OF  LOOSE  OR  FOREIGN  BODY;  INTERTARSAL  OR  TARSOMETATARSAL 
JOINT 

ARTHROTOMY,  WITH  EXPLORATION,  DRAINAGE.  OR  REMOVAL  OF  LOOSE  OR  FOREIGN  BODY;  METATARSOPHALANGEAL  JOINT 
ARTHROTOMY,  WITH  EXPLORATION.  DRAINAGE.  OR  REMOVAL  OF  LOOSE  OR  FOREIGN  BODY;  INTERPHALANGEAL  JOINT 
EXCISION,  TUMOR,  FOOT;  DEEP,  SUBFASCIAL.  INTRAMUSCULAR 

RADICAL  RESECTION  OF  TUMOR  (EG,  MALIGNANT  NEOPLASM),  SOFT  TISSUE  OF  FOOT 
ARTHROTOMY  FOR  SYNOVIAL  BIOPSY;  INTERTARSAL  OR  TARSOMETATARSAL  JOINT 
ARTHROTOMY  FOR  SYNOVIAL  BIOPSY;  METATARSOPHALANGEAL  JOINT 
ARTHROTOMY  FOR  SYNOVIAL  BIOPSY;  INTERPHALANGEAL  JOINT 
EXCISION  OF  INTERDIGITAL  (MORTON)  NEUROMA,  SINGLE.  EACH 
SY?^OVE(rrOMY,  TENDON  SHEATH,  FOOT;  FLEXOR 
SYNOVECTOMY,  TENDON  SHEATH.  FOOT;  EXTENSOR 

EXCISION  OF  LESION  OF  TENDON  OR  FIBROUS  SHEATH  OR  CAPSULE  (INCLUDING  SYNOVECTOMY)  (CYST  OR  GANGLION);  FOOT 
EXCISION  OF  LESION  OF  TENDON  OR  FIBROUS  SHEATH  OR  CAPSULE  (INCLUDING  SYNOVECTOMY)  (CYST  OR  GANGLION)-  TOES 
EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR,  TALUS  OR  CALCANEUS; 

EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR.  TARSAL  OR  METATARSAL  BONES.  EXCEPT  TALUS  OR  CALCANEUS" 
EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR.  PHALANGES  OF  FOOT 
OSTEOTOMY,  COMPLETE  EXCISION;  FIRST  METATARSAL  HEAD 

OSTEOTOMY.  COMPLETE  EXCISION;  OTHER  METATARSAL  HEAD  (SECOND.  THIRD  OR  FOURTH) 
OSTEOTOMY.  COMPLETE  EXCISION;  FIFTH  METATARSAL  HEAD 

OSTEOTOMY,  COMPLETE  EXCISION;  ALL  METATARSAL  HEADS.  WITH  PARTIAL  PROXIMAL  PHALANGECTOMY.  EXCLUDING  FIRST 
METATARSAL  (CLAYTON  TYPE  PROCEDURE) 
OSTEOTOMY,  EXCISION  OF  TARSAL  COALITION 

OSTEOTOMY,  CALCANEUS;  . 

OSTEOTOMY,  CALCANEUS:  FOR  SPUR,  WITH  OR  WITHOUT  PLANTAR  FASCIAL  RELEASE 

PARTIAL  EXCISION  (CRATERIZATION,  SAUCERI2ATION,  SEQUESTRECTOMY.  OR  DIAPHYSECTOMY)  OF  BONE  (EG.  FOR  OSTEOMY- 
ELITIS OR  TALAR  BOSSING),  TALUS  OR  CALCANEUS 

PARTIAL  EXCISION  (CRATERIZATION,  SAUCERIZATION,  OR  DIAPHYSECTOMY)  OF  BONE  (EG.  FOR  OSTEOMYELITIS  OR  TARSAL 
BOSSING),  TARSAL  OR  METATARSAL  BONE,  EXCEPT  TALUS  OR  CALCANEUS 

PARTIAL  EXCISION  (CRATERIZATION,  SAUCERIZATION,  OR  DIAPHYSECTOMY)  OF  BONE  (EG.  FOR  OSTEOMYELITIS  OR  DORSAL 
BOSSING),  PHALANX  OF  TOE 

RESECTION.  PARTIAL  OR  COMPLETE.  PHALANGEAL  BASE,  SINGLE  TOE.  EACH 
TALECTOMY  (ASTRAGALECTOMY) 
METATARSECTOMY 

PHALANGECTOMY  OF  TOE.  SINGLE,  EACH 

RESECTION,  HEAD  OF  PHALANX,  TOE  ^^^ 

HEMIPHALANGECTOMY  OR  INTERPHALANGEAL  JOINT  EXCISION,  TOE.  SINGLE.  EACH 
RADICAL  RESECTION  OF  TUMOR.  BONE;  TARSAL  (EXCEPT  TALUS  OR  CALCANEUS) 

RADICAL  RESECTION  OF  TUMOR.  BONE;  METATARSAL  -^ 

RADICAL  RESECTION  OF  TUMOR.  BONE;  PHALANX  OF  TOE 

REPAIR  OR  SUTURE  OF  TENDON,  FOOT.  FLEXOR.  SINGLE;  PRIMARY  OR  SECONDARY.  WITHOUT  FREE  GRAFT.  EACH  TENDON 
REPAIR  OR  SUTURE  OF  TENDON,  FOOT.  EXTENSOR.  SINGLE;  PRIMARY  OR  SECONDARY.  EACH  TENDON 

REPAIR  OR  SUTURE  OF  TENDON.  FOOT.  EXTENSOR.  SINGLE;  SECONDARY  WITH  FREE  GRAFT,  EACH  TENDON  (INCLUDES  OBTAINING 
GRAFT) 

TENOLYSIS,  FLEXOR,  FOOT;  SINGLE 

TENOLYSIS.  FLEXOR.  FOOT;  MULTIPLE  (THROUGH  SAME  INCISION) 
TENOLYSIS.  EXTENSOR,  FOOT;  SINGLE 

TENOLYSIS.  EXTENSOR.  FOOT;  MULTIPLE  (THROUGH  SAME  INCISION) 
TENOTOMY,  OPEN.  FLEXOR;  FOOT,  SINGLE  OR  MULTIPLE  (SEPARATE  PROCEDURE) 
TENOTOMY,  OPEN,  FLEXOR;  TOE,  SINGLE  (SEPARATE  PROCEDURE) 
TENOTOMY,  OPEN.  EXTENSOR,  FOOT  OR  TOE 

TENOTOMY,  LENGTHENING.  OR  RELEASE.  ABDUCTOR  HAUUCIS  MUSCLE 

CAPSULOTOMY;  METATARSOPHALANGEAL  JOINT.  WITH  OR  WITHOUT  TENORRHAPHY.  SINGLE.  EACH  JOINT  (SEPARATE  PROCE- 
DURE) 

(Sm  Addendum  0.  tor  Paymant  of  Madcal  Visits) 

'  CPT  eodM  lod  dMcnptiom  only  art  eepyriaW  1997  American  »4edical  Assodrton.  Al  Rights  R«»ai^ 

>CopyrlgM1994Amarican0entalAssoci«ian.AI  rights  reeetvad.  ^^ 


28122 


28124 


271 

28126 

271 

28130 

271 

28140 

271 

28150 

271 

28153 

271 

28160 

271 

28171 

271 

28173 

271 

28175 

271 

28200 

271 

28208 

271 

28210 

271 

28220 

271 

28222 

271 

28225 

271 

28226 

271 

28230 

271 

28232 

271 

28234 

271 

28240 

271 

28270 
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Addendum  C— Proposed  hospttal  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Sttfus 
indicator 


Relative 
vretglii 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coirtsurance 


271 
271 
271 
271 
271 

271 
271 

271 
271 
271 
271 
271 
271 
271 
271 
271 
271 

272 
272 
272 
272 
272 
272 

272 
272 


28272  CAPSULOTOMY;  INTERPHALANGEAL  JOINT,  SINGLE.  EACH  JOINT  (SEPARATE  PROCEDURE) 

28280  VI^EBBING  OPERATION  (CREATE  SYNDACTYUSM  OF  TOES)  (KEUKIAN  TYPE  PROCEDURE) 

28285  HAMMERTOE  OPERATION.  ONE  TOE  (EG.  INTERPHALANGEAL  FUSION.  FILLETING.  PHALANGECTOMY) 

28286  COCK-UP  FIFTH  TOE  OPERATION  WITH  PLASTIC  SKIN  CLOSURE  (RUIZ-MORA  TYPE  PROCEDURE)     _,  ,^  ,^^„,„^^  „„,^^ 
28310  OSTEOTOMY  FOR  SHORTENING.  ANGULAR  OR  ROTATIONAL  CORRECTION;  PROXIMAL  PHALANX,  FIRST  TOE  (SEPARATE  PROCE- 
DURE) 

28312  OSTEOTOMY  FOR  SHORTENING,  ANGULAR  0R.R0TATK3NAL  CORREOTON;  OTHER  PHALANGES,  ANY  TOE  ^^ 

28313  RECONSTRUCnON,  ANGULAR  DEFORMITY  OF  TOE  (OVERLAPPING  SECOND  TOE.  RFTH  TOE,  CURLY  TOES).  SOFT  TISSUE  PROCE- 
DURES ONLY 

28315  SESAMOIDECTOMY.  FIRST  TOE  (SEPARATE  PROCEDURE) 

28340  RECONSTRUCTKJN.  TOE.  MACROOACTYLY;  SOFT  TISSUE  RESECPON 

28341  RECONSTRUCTION.  TOE.  MACROOACTYLY;  REQUIRING  BONE  RESECTION  

28737  ARTHRODESIS.  MIDTARSAL  NAVCULA^CUNEIFORM.  WITH  TENDON  LENGTHENING  AND  ADVANCEMENT  (MILLER  TYPE  PROCEDURE) 

28750  ARTHRODESIS.  GREAT  TOE;  METATARSOPHALANGEAL  JOINT 

^28755  ARTHRODESIS.  GREAT  TOE;  INTERPHALANGEAL  JOINT 

28810  AMPUTATION.  METATARSAL  WITH  TOE.  SINGLE 

28820  AMPUTATION.  TOE;  METATARSOPHALANGEAL  JOINT 

28825  AMPUTATION.  TOE;  INTERPHALANGEAL  JOINT 

29893  ENDOSCOPIC  PLANTAR  FASCIOTOMY 


16.56         S839.09 


$409.74 


$167.82 


Level  II  Foot  Musculoskeletal  Procedures  7 

28060    FASCIECTOMY.  EXOSKJN  OF  PLANTAR  FASOA;  PARTIAL  (SEPARATE  PROCEDURE) 

28062    FASCIECTOMY.  EXCISKDN  OF  PLANTAR  FASCIA;  RADCAL  (SEPARATE  PROCEDURE) 

28070    SYNOVECTOMY;  INTERTARSAL  OR  TARSOMETATARSAL  JOINT.  EACH 

28072    SYNOVECTOMY;  METATARSOPHALANGEAL  JOINT.  EACH '„.„  .... 

28102  EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENKSN  TUMOR,  TALUS  OR  CALCANEUS;  WITH  lUAC  OR  OTHER  AUTOGRAFT  (IN- 
CLUDES OBTAINING  GRAFT)  ,    „ 

28103  EXaSION  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR,  TALUS  OR  CALCANEUS;  WITH  AUOGRAFT 
28106    EXCISION  OR  CURETTAGE  OF  BONE  CYST  OR  BENKSN  TUMOR.  TARSAL  OR  METATARSAL  BONES.  EXCEPT  TALUS  OR  CALCANEUS; 

WITH  lUAC  OR  OTHER  AUTOGRAFT  (INCLUDES  OBTAINING  GRAFT)  

272         28107    EXCISKJN  OR  CURETTAGE  OF  BONE  CYST  OR  BENIGN  TUMOR.  TARSAL  OR  METATARSAL  BONES.  EXCEPT  TALUS  OR  CALCANEUS: 

28202    REPAIR  OR  SUTURE  OF  TENDON,  FOOT,  FLEXOR.  SINGLE;  SECONDARY  WITH  FREE  GRAFT.  EACH  TENDON  (INCLUDES  OBTAINING 

28238  ADvScEMENT  OF  POSTERIOR  TIBIAL  TENDON  WITH  EXCISION  OF  ACCESSORY  NAVKXILAR  BONE  (KIDNER  TYPE  PROCEDURE) 

28250  DIVISKJN  OF  PLANTAR  FASCIA  AND  MUSCLE  ("STEINDLER  STRIPPING")  (SEPARATE  PROCEDURE) 

28260  CAPSULOTOMY.  MIDFOOT;  MEDIAL  RELEASE  ONLY  (SEPARATE  PROCEDURE) 

28261  CAPSULOTOMY.  MIDFOOT;  WITH  TENDON  LENGTHENING  _      _^ ^.^^  .^  ^r^ 

2B2B2  CAPSULOTOMY.  MIDFOOT;  EXTENSIVE.  INCLUDING  POSTERKJR  TALOTIBIAL  CAPSULOTOMY  AND  TEN00N{S)  LENGTHENING  AS  FOR 

RESISTANT  CLUBFOOT  DEFOf»«ITY 

28264    CAPSULOTOMY.  MIDTARSAL  (HEYMAN  TYPE  PROCEDURE) ^.^.. .„.,.„ 

28288    OSTEOTOMY.  PARTIAU  EXOSTECTOMY  OR  CONDYLECTOMY.  SINGLE.  METATARSAL  HEAD.  FIRST  THROUGH  RFTH.  EACH  METATAR- 

SAL  HEAD 
28300    OSTEOTOMY;  CALCANEUS  (DWYER  OR  CHAMBERS  TYPE  PROCEDURE).  WITH  OR  WITHOUT  INTERNAL  FO(ATK)N 
28302    OSTEOTOMY;  TALUS 

28304  OSTEOTOMY.  MIDTARSAL  BONES.  OTHER  THAN  CALCANEUS  OR  TALUS;  ...^  «„.,^  ,.=„^  ™ 

28305  OSTEOTOMY.  MIDTARSAL  BONES.  OTHER  THAN  CALCANEUS  OR  TALUS;  WITH  AUTOGRAFT  (INCLUDES  OBTAINING  GRAFT)  (FOWLER 

StIoTOMY.  metatarsal,  base  or  shaft,  single,  WITH  OR  WITHOUT  LENGTHENING.  FOR  SHORTENING  OR  ANGULAR  CORREC- 

OCTEOTOMY,  METATARSAL,  BASE  OR  SHAFT,  SINGLE.  WITH  OR  WITHOUT  LENGTHENING,  FOR  SHORTENING  OR  ANGULAR  CORREC- 
TION; RRST  METATARSAL  WITH  AUTOGRAFT  ^^^       ^       „,.,^„.^^ 

28308  OSTEOTOMY,  METATARSAL  BASE  OR  SHAFT,  SINGLE,  WITH  OR  WITHOUT  LENGTHENING,  FOR  SHORTENING  OR  ANGULAR  CORREC- 
TION; OTHER  THAN  RRST  METATARSAL 

28309  OSTEOTOMY,  METATARSALS,  MULTIPLE,  FOR  CAVUS  FOOT  (SWANSON  TYPE  PROCEDURE) 

28320  REPAIR  OF  NONUNION  OR  MALUNION;  TARSAL  BONES  (EG,  CALCANEUS,  TALUS) 

28322  REPAIR  OF  N0NUNK3N  OR  MALUNION;  METATARSAL  WITH  OR  VMTHOUT  BONE  GRAFT  (INCLUDES  OBTAINING  GRAFT) 

28344  RECONSTRUCTION,  TOE(S);  POLYDACTYLY 

28346  RECONSTRUCTION,  TOE(S);  SYNDACTYLY.  WITH  OR  WITHOUT  SKIN  GRAFT(S).  EACH  WEB 

28360  RECONSTRUCTION.  CLEFT  FOOT 

28705  PANTALAR  ARTHRODESIS 

28715  TRIPLE  ARTHRODESIS 

28725  SUBTALAR  ARTHRODESIS 

28730  ARTHRODESIS.  MIDTARSAL  OR  TARSOMETATARSAL.  MULTIPLE  OR  TRANSVERSE:  .»  „^  «  .«««^  ,..«„««^ 

28735  ARTHRODESIS.  MIDTARSAL  OR  TARSOMETATARSAL.  MULTIPLE  OR  TRANSVERSE:  WITH  OSTEOTOMY  AS  FOR  FUTFtXT  CORREC- 
TION 

28740    ARTHRODESIS.  MIDTARSAL  OR  TARSOMETATARSAL.  SINGLE  JOINT  „^„  ,«„«„.,  ...tt^t.oo^, 

28760    ARTHRODESIS,  GREAT  TOE.  INTERPHALANGEAL  JOINT.  WITH  EXTENSOR  HAUUCIS  LONGUS  TRANSFER  TO  RRST  METATARSAL 
NECK  (JONES  TYPE  PROCEDURE) 
276    Bunion  Procedures  T  19.19        $972.35  $600.14  $194.47 

276         28110    OSTEOTOMY.  PARTIAL  EXCISION,  RFTH  METATARSAL  HEAD  (BUNIONETTE)  (SEPARATE  PROCEDURE) 

276         28290    HALLUX  VALGUS  (BUNKJN)  CORRECTION.  WITH  OR  WITHOUT  SESAMOIDECTOMY;  SIMPLE  EXOSTECTOMY  (SILVER  TYPE  PflOCE- 

276         28292    HALLUX  VALGUS  (BUNK3N)  CORRECTION.  WITH  OR  WITHOUT  SESAMaDECTOMY;  KEUER.  MCBRIDE.  OR  MAYO  TYPE  PROCEDURE 
278         28293    HALLUX  VALGUS  (BUNION)  CORRECTION.  WITH  OR  WITHOUT  SESAMOIDECTOMY;  RESECTION  OF  JOINT  WITH  IMPLANT 


272 

272 
272 
272 
272 
272 

272 
272 

272 
272 
272 
272 


272    28306 
272    28307 


272 

272 
272 
272 
272 
272 
272 
272 
272 
272 
272 
272 

272 
272 


(See  AddwidumD.lof  Payment  otMedtealVlslls)  ._.„.^  ,. »--*•.«, ._.. 

'  CPT  c»des  and  descriptions  only  »a  copyrtgW  1997  Ama*»  Madkal  Aaaodrtien.  Al  RV*  Heaeivwi.  Ajiptei^ 

>Ca|>yrigm  1994  American  Dental  AsMCiadon.  All  ri|^  leaeived. 
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Addendum  C— Proposed  Hospital  OuTPATiErrr  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS^ 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


MinlnfMjm 
unadjusted 
coinsurance 


278        28294    HALLUX  VALGUS  (BUNION)  CORRECTION.  WITH  OR  WITHOUT  SESAWaOECTOMY;  WITH  TENDON  TRANSPLANTS  (JOPUN  TYPE  PRO- 
CEDURE) 
276        28296    HALLUX  VALGUS  (BUNION)  CORRECTION.  WITH  OR  WITHOUT  SESAMaOECTOMY;  WITH  METATARSAL  OSTEOTOMY  (EG,  MITCHELL, 

CHEVRON,  OR  CONCENTRIC  TYPE  PROCEDURES) 
276         28297    HALLUX  VALGUS  (BUNION)  CORRECTION,  WITH  OR  WITHOUT  SESAMOIDECTOMY;  LAPIDUS  TYPE  PROCEDURE 
276        28298    HALLUX  VALGUS  (BUNION)  CORRECTION,  WITH  OR  WITHOUT  SESAMOIDECTOMY;  BY  PHALANX  OSTEOTOMY 
276         28299    HALLUX  VALGUS  (BUNION)  CORRECTION,  WITH  OR  WITHOUT  SESAMaOECTOMY;  BY  OTHER  METHODS  (EG,  DOUBLE  OSTEOTOMY) 


280    Diagnostic  Arthroscopy 


22.2      $1,124.86 


$581.72 


$224.97 


280  29800  ARTHROSCOPY.  TEMPOROMANDIBULAR  JOINT,  DIAGNOSTIC,  WITH  OR  WITHOUT  SYNOVIAL  BIOPSY  (SEPARATE  PROCEDURE) 

280  29815  ARTHROSCOPY.  SHOULDER.  DIAGNOSTIC.  WITH  OR  WITHOUT  SYNOVIAL  BIOPSY  (SEPARATE  PROCEDURE) 

280  29830  ARTHROSCOPY,  ELBOW,  DIAGNOSTIC.  WITH  OR  WITHOUT  SYNOVIAL  BIOPSY  (SEPARATE  PROCEDURE) 

280  29840  ARTHROSCOPY,  WRIST,  DIAGNOSTIC,  WITH  OR  WITHOUT  SYNOVIAL  BIOPSY  (SEPARATE  PROCEDURE) 

280  29870  ARTHROSCOPY.  KNEE,  DIAGNOSTIC,  WITH  OR  WITHOUT  SYNOVIAL  BIOPSY  (SEPARATE  PROCEDURE) 

280  29909  UNUSTED  PROCEDURE,  ARTHROSCOPY 


281    Level  I  Surgical  Arthroscopy 


22.65      $1,147.66 


$690.20 


S229.53 


281 
281 
281 
281 
281 
281 
281 
281 

281 
281 
281 
261 
281 
281 
281 
281 
281 
281 
281 
281 
281 
281 

281 
281 

281 
281 
281 

281 
281 
281 

281 
281 
281 
281 
281 


29804 
29819 
29820 
29821 
29822 
29823 
29825 
29826 

29834 
29835 
29836 

29837 
29838 
29843 
29844 
29845 
29846 
29847 
29848 
29860 
29861 
29862 

29863 
29874 

29875 
29877 
29879 

29880 
29881 
29884 


29894 
29895 

29897 


ARTHROSCOPY.  TEMPOROMANDIBULAR  JOINT.  SURGICAL 

ARTHROSCOPY.  SHOULDER,  SURGICAL;  WITH  REMOVAL  OF  LOOSE  BODY  OR  FOREIGN  BODY  ' 
ARTHROSCOPY,  SHOULDER,  SURGICAL;  SYNOVECTOMY,  PARTIAL 
ARTHROSCOPY.  SHOULDER,  SURGICAL;  SYNOVECTOMY,  COMPLETE 
■  ARTHROSCOPY,  SHOULDER,  SURGICAL;  DEBRIDEMENT,  UMITED 
ARTHROSCOPY,  SHOULDER,  SURGICAL;  DEBRIDEMENT.  EXTENSIVE 

ARTHROSCOPY,  SHOULDER,  SURGICAL;  WITH  LYSIS  AND  RESECTION  OF  ADHESIONS,  WITH  OR  WITHOUT  MANIPULATION 
ARTHROSCOPY,  SHOULDER.  SURGICAL;  DECOMPRESSION  OF  SUBACROMIAL  SPACE  WITH  PARTIAL  ACROMIOPLASTY.  WITH  OR 
WITHOUT  CORACOACROMIAL  RELEASE 

ARTHROSCOPY,  ELBOW.  SURGICAL;  WITH  REMOVAL  OF  LOOSE  BODY  OR  FOREIGN  BODY 
ARTHROSCOPY,  ELBOW,  SURGICAL;  SYNOVECTOMY,  PARTIAL 
ARTHROSCOPY,  ELBOW,  SURGICAL;  SYNOVECTOMY.  COMPLETE 
ARTHROSCOPY.  ELBOW.  SURGICAL;  DEBRIDEMENT,  LIMITED 
ARTHROSCOPY,  ELBOW,  SURGICAL;  DEBRIDEMENT,  EXTENSIVE 
ARTHROSCOPY,  WRIST,  SURGICAL;  FOR  INFECTION,  LAVAGE  AND  DRAINAGE 
ARTHROSCOPY,  WRIST,  SURGICAL;  SYNOVECTOMY,  PARTIAL 
ARTHROSCOPY.  WRIST.  SURGICAL;  SYNOVECTOMY.  COMPLETE 

ARTHROSCOPY,  WRIST,  SURGICAL;  EXCISION  AND/OR  REPAIR  OF  TRIANGULAR  FIBROCARTILAGE  ANO/OR  JOINT  DEBRIDEMENT 
ARTHROSCOPY,  WRIST,  SURGICAL;  INTERNAL  FIXATION  FOR  FRACTURE  OR  INSTABIUTY 
ARTHROSCOPY,  WRIST,  SURGICAL;  WITH  RELEASE  OF  TRANSVERSE  CARPAL  LIGAMENT 
ARTHROSCOPY,  HIP.  DIAGNOSTIC  WITH  OR  WITHOUT  SYNOVIAL  BIOPSY  (SEPARATE  PROCEDURE) 
ARTHROSCOPY,  HIP,  SURGICAL;  WITH  REMOVAL  OF  LOOSE  BODY  OR  FOREIGN  BODY 

ARTHROSCOPY,  HIP,  SURGICAL;  WITH  DEBRIDEMENT/SHAVING  OF  ARTICULAR  CARTILAGE  (CHONDROPLASTY),  ABRASION 
ARTHROPLASTY,  AND/OR  RESECTION  OF  LABRUM 
ARTHROSCOPY,  HIP,  SURGICAL;  WITH  SYNOVECTOMY 

ARTHROSCOPY,  KNEE,  SURGICAL;  FOR  REMOVAL  OF  LOOSE  BODY  OR  FOREIGN  BODY  (EG,  OSTEOCHONDRITIS  DISSECANS  FRAG- 
MENTATION, CHONDRAL  FRAGMENTATION) 

ARTHROSCOPY,  KNEE,  SURGICAL;  SYNOVECTOMY,  UMITED  (EG,  PLICA  OR  SHELF  RESECTION)  (SEPARATE  PROCEDURE) 
ARTHROSCOPY.  KNEE,  SURGICAL;  DEBRIDEMENT/SHAVING  OF  ARTICULAR  CARTILAGE  (CHONDROPLASTY) 
ARTHROSCOPY,  KNEE,  SURGICAL;  ABRASION  ARTHROPLASTY  (INCLUDES  CHONDROPLASTY  WHERE  NECESSARY)  OR  MULTIPLE 
DRILUNG 

ARTHROSCOPY,  KNEE.  SURGICAL;  WITH  MENISCECTOMY  (MEDIAL  AND  LATERAL,  INCLUDING  ANY  MENISCAL  SHAVING) 
ARTHROSCOPY,  KNEE,  SURGICAL;  WITH  MENISCECTOMY  (MEDIAL  OR  UTERAL,  INCLUDING  ANY  MENISCAL  SHAVING) 
ARTHROSCOPY,  KNEE,  SURGICAU  WITH  LYSIS  OF  ADHESIONS.  WITH  OR  WITHOUT  MANIPUUTION  (SEPARATE  PROCEDURE) 
ARTHROSCOPY,  KNEE,  SURGICAL;  DRILUNG  FOR  INTACT  OSTEOCHONDRITIS  DISSECANS  LESION 

ARTHROSCOPY,  ANKLE  (TIBIOTALAR  AND  FIBULOTALAR  JONTS),  SURGICAL;  WITH  REMOVAL  OF  LOOSE  BODY  OR  FOREIGN  BODY 
ARTHROSCOPY,  ANKLE  (TIBIOTALAR  AND  FIBULOTALAR  jaNTS),  SURGICAL;  SYNOVECTOMY.  PARTIAL 
ARTHROSCOPY,  ANKLE  (TIBIOTALAR  AND  FIBULOTALAR  jaNTS),  SURGICAL;  DEBRIDEMENT,  UMITED 
ARTHROSCOPY.  ANKLE  (TIBIOTAUR  AND  FIBULOTALAR  JONTS),  SURGICAL;  DEBRIDEMENT,  EXTENSIVE 


282    Level  II  Surgical  Arthroscopy 


23.94      $1,213.03 


$614.04 


S242.61 


282        29871     ARTHROSCOPY.  KNEE,  SURGICAL;  FOR  INFECTION,  LAVAGE  AND  DRAINAGE 

282        29876    ARTHROSCOPY,  KNEE,  SURGICAU  SYNOVECTOMY,  MAJOR.  TWO  OR  MORE  COMPARTMENTS  (EG,  MEDIAL  OR  LATERAL) 

282        29682    ARTHROSCOPY,  KNEE,  SURGICAU  WITH  MENISCUS  REPAIR  (MEDIAL  OR  LATERAL) 

282        29683    ARTHROSCOPY.  KNEE,  SURGICAU  WITH  MENISCUS  REPAIR  (MEDIAL  AND  LATERAL) 

282  29885  ARTHROSCOPY.  KNEE,  SURGICAU  DRILUNG  FOR  OSTEOCHONDRITIS  DISSECANS  WITH  BONE  GRAFTING,  WITH  OR  WITHOUT  INTER- 
NAL RXATION  (INCLUDING  DEBRIDEMENT  OF  BASE  OF  LESION) 

282        29887    ARTHROSCOPY,  KNEE,  SURGICAU  DRILUNG  FOR  INTACT  OSTEOCHONDRITIS  DISSECANS  LESION  WITH  INTERNAL  FIXATION 

282  29891  ARTHROSCOPY,  ANKLE,  SURGICAU  EXCISION  OF  OSTEOCHONDRAL  DEFECT  OF  TALUS  AN0A3R  TIBIA.  INCLUDING  DRILUNG  OF  THE 
DEFECT 

286    Afthroscopically-Aided  Procedures  T  26.76     $1,355.91  $802.41  $271.18 

286        29860    ARTHROSCOPICAUY  AIDED  TREATMENT  OF  INTERCONDYLAR  SPINE(S)  AND«3R  TUBEROSITY  FRACTURE(S)  OF  THE  KNEE.  WITH  OR 

WITHOUT  MANIPULATION;  WITHOUT  INTERNAL  OR  EXTERNAL  FIXATION  (INCLUDES  ARTHROSCOPY) 
286        29851     ARTHROSCOPICALLY  AIDED  TREATMENT  OF  INTERCONDYLAR  SPINE(S)  AND/OR  TUBEROSITY  FRACTURE(S)  OF  THE  KNEE.  WITH  OR 

WITHOUT  MANIPULATION;  WITH  INTERNAL  OR  EXTERNAL  FIXATION  (INCLUDES  ARTHROSCOPY) 
286        29855    ARTHROSCOPTCAUY  AIDED  TREATMENT  OF  TIBIAL  FRACTURE.  PROXIMAL  (PLATEAU);  UNKXJNDYLAR.  WITH  OR  WITHOUT  INTERNAL 

OR  EXTERNAL  FIXATION  (INCLUDES  ARTHROSCOPY) 
286        29856    ARTHROSCOPICALLY  AIDED  TREATMENT  OF  TIBIAL  FRACTURE.  PROXIMAL  (PLATEAU):  BICONDYUR.  WITH  OR  WITHOUT  INTERNAL 

OR  EXTERNAL  FIXATION  (INCLUDES  ARTHROSCOPY) 


(Sm  Addendum  0  tor  Payment  of  M«dteil  VWIi) 

'  CPT  codw  «nd  descriptog  only  tn  ccpyrigW  1 987  American  M«dlc«l  »w<ici«tton.  Al  Wj^  Beewvd.  AppllciW  FAHS/DFABS  Apply. 

*C«pyrigM  1994  Anwrican  Dental  AsMdalon.  Al  righls  reeefved. 
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Addendum  C— Proposed  Hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 

Indicator 


Relative 
weigtit 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimunfi 
unadjusted 
coinsurance 


286         29888    ARTHROSCOPICALLY  AIDED  ANTERIOR  CRUCIATE  UQAMENT  REPAIR/AUGMENTATKDN  OR  RECONSTRUCTION 
286         298M    ARTHR^SwCALLY  AIDED  POSTERIOR  CRUCIATE  UQAMENT  REPAIR/  AUGMENTATION  OR  RECONSTRUCTKiN 
PS         ^    IrTHrSSpiCALLY  AlbiD  R^AfR  oTuiRGE  OSTEOCHONDRITIS  DISSECANS  LESION.  TALAR  DOME  FRACTURE.  OR  TIBIAL  PLA- 
FOND FRACTURE.  WITH  OR  WITHOUT  INTERNAL  FIXATK3N  (INCLUDES  ARTHROSCOPY) 


311  Level  I  ENT  Procedures 


1.43 


$72.46 


$20.57 


$14.48 


311 
311 
311 
311 
311 
311 
311 
311 
'31,1 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 

311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 
311 


30000 

30020 
30100 
30110 
30117 
30124 
30210 
30220 
30300 
30560 
31000 
31002 
31603 
31605 
40490 
40799 
40800 
40801 
40804 
40805 
40806 
40808 
40810 
40812 
40820 
40899 
41000 
41005 

41100 

41105 

41108 

41110 

41115 

41599 

41805 

41806 

41820 

41821 

41825 

41826 

41828 

41830 

41850 

41870 

41872 

41874 

41899 

42000 

42100 

42104 

42106 

42140 

42160 

42280 

42281 

42299 

42330 

42335 

42660 

42660 

42665 

42699 

69200 

68210 

69222 

68399 

69400 

69405 

69410 


DRAINAGE  ABSCESS  OR  HEMATOMA.  NASAU  INTERNAL  APPROACH 
DRAINAGE  ABSCESS  OR  HEMATOMA.  NASAL  SEPTUM 
BIOPSY,  INTRANASAL 

KalloN'0RDESTRUCTW,^AS^ETHOD  (INCLUDING  LASER).  INTRANASAL  l£SON;  INTERNAL  APPROACH 

EXCISION  DERMOID  CYST,  NOSE;  SIMPLE,  SKIN,  SUBCUTANEOUS 

DISPLACEMENT  THERAPY  (PROETZ  TYPE) 

INSERTKDN,  NASAL  SEPTAL  PROSTHESIS  (BUTTON) 

REMOVAL  FOREK3N  BODY.  INTRANASAU  OFFICE  TYPE  PROCEDURE 

LYSIS  INTRANASAL  SYNECHIA  ,»„„..„.„..  «,^.„« 

LAVAGE  BY  CANNULATION;  MAXILLARY  SINUS  (ANTRUM  PUNCTURE  OR  NATURAL  OSTIUM) 
LAVAGE  BY  CANNULATION;  SPHENOID  SINUS 
TRACHEOSTOMY,  EMERGENCY  PROCEDURE;  TRAhKTRACHEAL 
TRACHEOSTOMY,  EMERGENCY  PROCEDURE;  CRICOTHYROID  MEMBRANE 

BIOPSY  OF  UP 

UNUSTED  PROCEDURE,  UPS 

DRAINAGE  OF  ABSCESS,  CYST,  HEMATOMA.  VESTIBULE  OF  MOUTH;  SIMPLE 

DRAINAGE  OF  ABSCESS.  CYST.  HEMATOMA.  VESTIBULE  OF  MOUTH;  COMPUCATED 

REMOVAL  OF  EMBEDDED  F0REK3N  BODY,  VESTIBULE  OF  MOUTH;  SIMPLE 

REMOVAL  OF  EMBEDDED  FOREK3N  BODY,  VESTIBULE  OF  MOUTH;  COMPLICATED 

INCISION  OF  LABIAL  FRENUM  (FRENOTOMY) 

eSUoN  OF  LESION  OF  MUCOSA  AND  SUBMUCOSA,  VESTIBULE  OF  MOUTH;  WITHOUT  REPAIR 
Pxri<;iaN  OF  LESION  OF  MUCOSA  AND  SUBMUCOSA,  VESTIBULE  OF  MOUTH;  WITH  SIMPLE  REPAIR 
reiSSS^i^lE^^OR^R  cJ  V^B^^  MOUTH  BY  PHYSCAL  METHODS  (EG,  LASER,  THERMAU  CRYO,  CHEMICAU 

li!!}'SSSir5SISir£;iOwS^  CYST,  OR  HEMATOMA  OF  TONGUE  OR  FLOOR  OF  MOUTH;  UNGUAL 

IISrAORAL  incision  and  ORAINAQE  of  abscess:  cyst:  OR  HEMATOMA  OF  TONGUE  OR  FLOOR  OF  MOUTH;  SUBUNGUAU  SUPER- 

RCIAL 

BK)PSY  OF  TONGUE;  ANTERIOR  TWO-THIRDS 

BIOPSY  OF  TONGUE;  POSTERKDR  ONE-THIRD 

BIOPSY  OF  FLOOR  OF  MOUTH 

EXaSKDN  OF  IESK3H  OF  TONGUE  WITHOUT  CLOSURE 

EXCISION  OF  LINGUAL  FRENUM  (FRENECTOMY) 

UNUSTED  PROCEDURE,  TONGUE,  FLOOR  OF  MOUTH .„ 

REMOVAL  OF  EMBEDDED  FOREK3N  BODY  FROM  DENTOALVEOLAR  STRUCTURES;  SOFT  TISSUES 
REMOVAL  OF  EMBEDDED  F0REK3N  BODY  FROM  DENTOALVEOLAR  STRUCTURES;  BONE 
GINQIVECTOMY,  EXCISION  GINGIVA.  EACH  QUADRANT 

OPERCULECTOMY,  EXCISKJN  PERKX)flONAL  TISSUES  ^^  .^  „  „^«.  ,o 

EXCISION  OF  LESION  OR  TUMOR  (EXCEPT  USTED  ABOVE).  DENTOALVEOLAR  STRUCTURES;  W^KXTT  RH»AJR 

EXaSION  OF  LESKDN  OR  TUMOR  (EXCEPT  USTED  ABOVE).  DENTOALVEOLAR  STRUCTURES;  WITH  SIMPLE  REPAIR 

EXaSKDN  OF  HYPERPLASTIC  ALVEOLAR  MUCOSA.  EACH  QUADRANT  (SPEOFY) 

ALVEOLECTOMY.  INCLUDING  CURETTAGE  OF  OSTEITIS  OR  SEQUESTRECTOMY 

DESTRUCTION  OF  LESK3N  (EXCEPT  EXCISK3N).  DENTOALVEOLAR  STRUCTURES 

PERIODONTAL  MUCOSAL  GRAFTING 

GINGIVOPLASTY,  EACH  QUADRANT  (SPEOFY) 

ALVEOLOPLASTY,  EACH  QUADRANT  (SPEOFY) 

UNUSTED  PROCEDURE.  DENTOALVEOLAR  STRUCTURES 

DRAINAGE  OF  ABSCESS  OF  PALATE.  UVULA 

BIOPSY  OF  PALATE.  UVULA 

EXaSION,  LESION  OF  PALATE.  UVULA;  WITHOUT  CLOSURE 

EXCISION.  LESION  OF  PALATE.  UVULA;  WITH  SIMPLE  PRIMARY  CLOSURE 

UVULECTOMY,  EXOSKJN  OF  UVULA 

DESTRUCTION  OF  LESION.  PALATE  OR  UVULA  (THERMAU  CRYO  OR  CHEMCAU 

MAXILLARY  IMPRESSK3N  FOR  PALATAL  PROSTHESIS 
INSERTION  OF  PIN-RETAINEO  PALATAL  PROSTHESIS 

SKoLnHOTOMY;  SUBMANDIBULAR  (SUBMAXILLARY).  SUBUNGUAL  OR  PAROTID,  UNCOMPUCATED.  INTRAORAL 
SIALOUTHOTOMY;  SUBMANDIBULAR  (SUBMAXILLARY).  COMPUCATED,  INTRAORAL 

DILATION  SALIVARY  DUCT ^ 

DILATION  AND  CATHETERIZATION  OF  SAUVARY  DUCT.  WITH  OR  WITHOUT  INJECTION 
UGATKM  SALIVARY  DUCT.  INTRAORAL 

UNUSTED  PROCEDURE.  SALIVARY  GLANDS  OR  DUCTS  

REMOVAL  FOREK3N  BODY  FROM  EXTERNAL  AUDITORY  CANAU  WITHOUT  GENERAL  ANESTHESIA 

REMOVAL  IMPACTED  CERUMEN  (SEPARIkTE  PROCEDURE).  ONE  OR  BOTH  EARS  _ 

DEBSoS^EKr^M^TareCT^^  COMPLEX  (K5.  WITH  ANESTHESIA  OR  MORE  THAN  ROUTINE  CLEANING) 

UNUSTED  PROCEDURE.  EXTERNAL  EAR 

EUSTACHIAN  TUBE  INFLATWN.  TRANSNASAU  WITH  CATHETERIZATION 

EUSTACHIAN  TUBE  CATHETERIZATION,  TRANSTYMPANIC 

FOCAL  APPUCATK3N  OF  PHASE  CONTROL  SUBSTANCE,  MIDDLE  EAR  (BAFFLE  TECHNK3UE) 


(Sm  Addandum  D.  tar  PaynNM  ol  Madkal  VMi) 

'  CPT  eodea  and  daacfiptiona  only  era  eopyilQhi  1997  Amariean 

iCopyrtgM  1994  Aniarican  Damal  AsaocMon.  Al  cighti  cawivad. 


MadU  AaaocMton.  Al  Righli  naaanwi.  ApplHiita  FARSVFARS  Apply. 
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APC 


Addendum  C— Proposed  Hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


CPTV 
HCPCS^ 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


MYRINGOTOMY  INCLUDING  ASPIRATION  AND/OR  EUSTACHIAN  TUBE  INFLATION 

ventilating  tube  removal  when  ORIGINALLY  INSERTED  BY  ANOTHER  PHYSICIAN 

EXCISION  AURAL  POLYP 

TYMPANIC  MEMBRANE  REPAIR,  WITH  OR  WITHOUT  SITE  PREPARATION  OR  PERFORATION  FOR  CLOSURE,  WITH  OR  WITHOUT  PATCH 

UNLISTED  PROCEDURE,  MIDDLE  EAR 

OTOLARYNGOLOGIC  EXAMINATION  UNDER  GENERAL  ANESTHESIA 


311 

69420 

311 

69424 

311 

69540 

311 

69610 

311 

69799 

311 

92502 

312 

Level  II  El 

312 

30801 

312 

30802 

312 

30930 

312 

31612 

12 

40830 

312 

40831 

312 

41250 

312 

41251 

312 

41252 

312 

41500 

312 

41510 

312 

41800 

312 

42300 

312 

42305 

312 

42310 

312 

42320 

dl2 

42405 

312 

42700 

312 

42720 

312 

42800 

312 

42802 

312 

42804 

312 

42806 

312 

42808 

312 

60000 

312 

69421 

312 

69433 

312 

69436 

313 

Level  HIE 

313 

30115 

313 

30118 

313 

30120 

313 

30125 

313 

30130 

313 

30140 

313 

30150 

313 

30160 

313 

30310 

313 

30320 

313 

30430 

313 

30520 

313 

30540 

313 

30580 

313 

30600 

313 

30620 

313 

30630 

313 

31020 

313 

31030 

313 

31032 

313 

31050 

313 

31051 

313 

31070 

313 

31200 

313 

31320 

313 

31595 

313 

31611 

313 

31613 

313 

31614 

313 

31820 

313 

31825 

313 

31830 

313 

40500 

726        S367.86 


$178.31 


$73.57 


CAUTERIZATION  AND/OR  ABUTION.  MUCOSA  OF  TURBINATES.  UNILATERAL  OR  BILATERAL,  ANY  METHOD,  (SEPARATE  PROCE- 
DURE); SUPERFICIAL 

CAUTERIZATION  AND^OR  ABLATION.  MUCOSA  OF  TURBINATES.  UNILATERAL  OR  BILATERAL.  ANY  METHOD,  (SEPARATE  PROCE- 
DURE); INTRAMURAL 

FRACTURE  NASAL  TURBINATE(S).  THERAPEUTIC 

TRACHEAL  PUNCTURE,  PERCUTANEOUS  WITH  TRANSTRACHEAL  ASPIRATION  AND/OR  INJECTION 
CLOSURE  OF  LACERATION,  VESTIBULE  OF  MOUTH;  2.5  CM  OR  LESS 
CLOSURE  OF  LACERATION,  VESTIBULE  OF  MOUTH;  OVER  2.5  CM  OR  COMPLEX 

REPAIR  OF  LACERATION  2.5  CM  OR  LESS;  FLOOR  OF  MOUTH  AND/OR  ANTERIOR  TWO-THIRDS  OF  TONGUE 
REPAIR  OF  LACERATION  2.5  CM  OR  LESS;  POSTERIOR  ONE-THIRD  OF  TONGUE 
REPAIR  OF  LACERATION  OF  TONGUE,  FLOOR  OF  MOUTH.  OVER  2.6  CM  OR  COMPLEX 
FIXATION  OF  TONGUE,  MECHANICAL.  OTHER  THAN  SUTURE  (EG,  K-WIRE) 
SUTURE  OF  TONGUE  TO  LIP  FOR  MICROGNATHIA  (DOUGLAS  TYPE  PROCEDURE) 
DRAINAGE  OF  ABSCESS,  CYST,  HEMATOMA  FROM  DENTOALVEOLAR  STRUCTURES 
DRAINAGE  Of  ABSCESS;  PAROTID,  SIMPLE 
DRAINAGE  OF  ABSCESS;  PAROTID,  COMPLICATED 
DRAINAGE  OF  ABSCESS;  SUBMAXILLARY  OR  SUBLINGUAL,  INTRAORAL 
DRAINAGE  OF  ABSCESS;  SUBMAXILLARY.  EXTERNAL 
BIOPSY  OF  SALIVARY  GLAND;  INCISIONAL 
INCISION  AND  DRAINAGE  ABSCESS;  PERITONSILLAR 

INCISION  AND  DRAINAGE  ABSCESS;  RETROPHARYNGEAL  OR  PARAPHARYNGEAL.  INTRAORAL  APPROACH 
BIOPSY;  OF«DPHARYNX 
BIOPSY;  HYPOPHARYNX 

BIOPSY;  NASOPHARYNX,  VISIBLE  LESION.  SIMPLE 
BIOPSY;  NASOPHARYNX,  SURVEY  FOR  UNKNOWN  PRIMARY  LESION 
EXCISION  OR  DESTRUCTION  OF  LESION  OF  PHARYNX,  ANY  METHOD 
INCISION  AND  DRAINAGE  OF  THYROGLOSSAL  CYST,  INFECTED 

MYRINGOTOMY  INCLUDING  ASPIRATION  AND/OR  EUSTACHIAN  TUBE  INFUTION  REQUIRING  GENERAL  ANESTHESIA 
TYMPANOSTOMY  (REQUIRING  INSERTION  OF  VENTILATING  TUBE),  LOCAL  OR  TOPICAL  ANESTHESIA 
TYMPANOSTOMY  (REQUIRING  INSERTION  OF  VENTILATING  TUBE).  GENERAL  ANESTHESIA 


16.81 


$801.08 


$411.09 


$160.22 


EXCISION.  NASAL  POLYP(S).  EXTENSIVE 

EXCISION  OR  DESTRUCTION.  ANY  METHOD  (INCLUDING  LASER),  INTRANASAL  LESION;  EXTERNAL  APPRIDACH  (LATERAL 

RHINOTOMY) 

EXCISION  OR  SURGICAL  PLANING  OF  SKIN  OF  NOSE  FOR  RHINOPHYMA 

EXCISION  DERMOID  CYST,  NOSE;  COMPLEX.  UNDER  BONE  OR  CARTILAGE 

EXCISION  TURBINATE.  PARTIAL  OR  COMPLETE 

SUBMUCOUS  RESECTION  TURBINATE.  PARTIAL  OR  COMPLETE 

RHINECTOMY;  PARTIAL 

RHINECTOMY;  TOTAL 

REMOVAL  FOREIGN  BODY.  INTRANASAL;  REQUIRING  GENERAL  ANESTHESIA 

REMOVAL  FOREIGN  BODY,  INTRANASAL;  BY  LATERAL  RHINOTOMY 

RHINOPLASTY,  SECONDARY;  MINOR  REVISION  (SMALL  AMOUNT  OF  NASAL  TIP  WORK) 

SEPTOPLASTY  OR  SUBMUCOUS  RESECTION,  WITH  OR  WITHOUT  CARTILAGE  SCORING,  CONTOURING  OR  REPLACEMENT  WITH 

GRAFT 

REPAIR  CHOANAL  ATRESIA;  INTRANASAL 

REPAIR  FISTULA;  OROMAXILLARY  (COMBINE  WITH  31030  IF  ANTROTOMY  IS  INCLUDED) 

REPAIR  FISTULA;  ORONASAL 

SEPTAL  OR  OTHER  INTRANASAL  DERMATOPUSTY  (DOES  NOT  INCLUDE  OBTAINING  GRAFT) 

REPAIR  NASAL  SEPTAL  PERFORATIONS 

SINUSOTOMY,  MAXILLARY  (ANTROTOMY);  INTRANASAL 

SINUSOTOMY,  MAXILLARY  (ANTROTOMY);  RADICAL  (CALDWEU-LUC)  WITHOUT  REMOVAL  OF  ANTROCHOANAL  POLYPS 

SINUSOTOMY,  MAXILLARY  (ANTROTOMY);  RADICAL  (CALDWELL-LUC)  WITH  REMOVAL  OF  ANTROCHOANAL  POLYPS 

SINUSOTOMY,  SPHENOID.  WITH  OR  WITHOUT  BIOPSY; 

SINUSOTOMY.  SPHENOID.  WITH  OR  WITHOUT  BIOPSY;  WITH  MUCOSAL  STRIPPING  OR  REMOVAL  OF  POLYP(S) 

SINUSOTOMY  FRONTAL;  EXTERNAL,  SIMPLE  (TREPHINE  OPERATION) 

ETHMOIDECTOMY;  INTRANASAL.  ANTERIOR 

LARYNGOTOMY  (THYROTOMY,  LARYNGOFISSURE);  DIAGNOSTIC 

SECTION  RECURRENT  LARYNGEAL  NERVE.  THERAPEUTIC  (SEPARATE  PROCEDURE).  UNILATERAL 

CONSTRUCTION  OF  TRACHEOESOPHAGEAL  FISTULA  AND  SUBSEQUENT  INSERTION  OF  AN  ALARYNGEAL  SPEECH  PROSTHESIS  (EG, 

VOICE  BUTTON.  BLOM-SINGER  PROSTHESIS) 

TRACHEOSTOMA  REVISION;  SIMPLE.  WITHOUT  FLAP  ROTATION  • 

TRACHEOSTOMA  REVISION;  COMPLEX.  WITH  FLAP  ROTATION 

SURGICAL  CLOSURE  TRACHEOSTOMY  OR  FISTULA;  WITHOUT  PLASTIC  REPAIR 

SURGICAL  CLOSURE  TRACHEOSTOMY  OR  FISTULA;  WITH  PLASTIC  REPAIR 

REVISION  OF  TRACHEOSTOMY  SCAR 

VERMIUONECTOMY  (LIP  SHAVE),  WITH  MUCOSAL  ADVANCEMENT 

(Sm  Addandum  0.  lor  Payment  ol  M«dk:il  Visits) 

<  CPT  codes  and  dascrlptiom  only  ars  copyrigM  1997  Amark»n  Medical  Association.  Al  RigMs  Resaivad.  App^ 

>  Copyright  1994  Ameficwi  Dental  Association.  Al  rights  reserved. 


ADDENDUM  C— PROPOSED  HOSPITAL  CXJTPATIENT  PAYMENT  FOR  PROCEDURES  BY  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Prtiposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 

313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 
313 

313 

313 
313 
313 
313 
313 
313 
313 
313 

314 
314 


40510  EXCISION  OF  LIP;  TRANSVERSE  WEDGE  EXCISION  WITH  PRIMARY  CLOSURE 

40620  EXCISION  OF  LIP;  V-EXCISION  WITH  PRIMARY  DIRECT  LINEAR  CLOSURE 

40525  EXCISION  OF  LIP;  FULL  THICKNESS,  RECONSTRUCTION  WITH  LOCAL  FLAP  (EG,  ESTLANDER  OR  FAN) 

40527  EXCISION  OF  LIP;  FULL  THICKNESS,  RECONSTRUCTION  WITH  CROSS  LIP  FLAP  (ABBE-ESTLANDER) 

40530  RESECTION  OF  UP,  MORE  THAN  ONE-FOURTH,  WITHOUT  RECONSTRUCTION 

40660  REPAIR  LIP,  FULL  THICKNESS;  VERMILION  ONLY 

40652  REPAIR  LIP,  FULL  THICKNESS;  UP  TO  HALF  VERTICAL  HEIGHT 

40654  REPAIR  LIP,  FULL  THICKNESS;  OVER  ONE-HALF  VERTICAL  HEIGHT,  OR  COMPLEX 

40814  EXCISION  OF  LESION  OF  MUCOSA  AND  SUBMUCOSA,  VESTIBULE  OF  MOUTH;  WITH  COMPLEX  REPAIR 

40816  EXCISION  OF  LESION  OF  MUCOSA  AND  SUBMUCOSA,  VESTIBULE  OF  MOUTH;  COMPLEX.  WITH  EXCISION  OF  UNDERLYING  MUSCLE 

40818  EXCISION  OF  MUCOSA  OF  VESTIBULE  OF  MOUTH  AS  DONOR  GRAFT 

40819  EXCISION  OF  FRENUM,  LABIAL  OR  BUCCAL  (FRENUMECTOMY,  FRENULECTOMY,  FRENECTOMY) 
40840  VEST1BULOPLASTY;  ANTERIOR 

40842  VESTIBULOPLASTY;  POSTERIOR,  UNILATERAL  - 

41006  INTRAORAL  INCISION  AND  DRAINAGE  OF  ABSCESS,  CYST,  OR  HEMATOMA  OF  TONGUE  OR  FLOOR  OF  MOUTH;  SUBUNGUAL.  DEEP. 
SUPRAMYLOHYOID 

41007  INTRAORAL  INCISION  AND  DRAINAGE  OF  ABSCESS.  CYST.  OR  HEMATOMA  OF  TONGUE  OR  FLOOR  OF  MOUTH;  SUBMENTAL  SPACE 

41008  INTRAORAL  INCISION  AND  DRAINAGE  OF  ABSCESS,  CYST,  OR  HEMATOMA  OF  TONGUE  OR  FLOOR  OF  MOUTH;  SUBMANDIBULAR 

41009  INTRAORAL  INCISK)N  AND  DRAINAGE  OF  ABSCESS.  CYST.  OR  HEMATOMA  OF  TONGUE  OR  FLOOR  OF  MOUTH;  MASTICATOR  SPACE 

41010  INOSION  OF  UNGUAL  FRENUM  (FRENOTOMY) 

41015  EXTRAORAL  INCISION  AND  DRAINAGE  OF  ABSCESS,  CYST.  OR  HEMATOMA  OF  FLOOR  OF  MOUTH;  SUBUNGUAL 

41016  EXTRAORAL  INCISION  AND  DRAINAGE  OF  ABSCESS,  CYST.  OR  HEMATOMA  OF  FLOOR  OF  MOUTH;  SUBMENTAL 

41017  EXTRAORAL  INOSION  AND  DRAINAGE  OF  ABSCESS,  CYST.  OR  HEMATOMA  OF  FLOOR  OF  MOUTH;  SUBMANDIBULAR 

41018  EXTRAORAL  INCISION  AND  DRAINAGE  OF  ABSCESS.  CYST.  OR  HEMATOMA  OF  FLOOR  OF  MOUTH;  MASTICATOR  SPACE 

41112  EXCISION  OF  LESION  OF  TONGUE  WITH  CLOSURE;  ANTERIOR  TWO-THIRDS 

41 1 13  EXCISK3N  OF  LESION  OF  TONGUE  WITH  CL03URE:  POSTERIOR  ONE-THIRD 

41 1 14  EXCISION  OF  LESION  OF  TONGUE  WITH  CLOSURE;  WITH  LOCAL  TONGUE  FLAP 
41116  EXCISK>4.  LESION  OF  FLOOR  OF  MOUTH 

41120  QLOSSECTOMY;  LESS  THAN  ONE-mLF  TONGUE 

41520  FRENOPLASTY  (SURGICAL  REVISION  OF  FRENUM,  EG.  WITH  Z-PLASTY) 

41827  EXCISION  OF  LESION  OR  TUMOR  (EXCEPT  LISTED  ABOVE),  DENTOALVEOLAR  STRUCTURES;  WITH  COMPLEX  REPAIR 

42107  EXCISION.  LESION  OF  PALATE.  UVULA;  WITH  LOCAL  FLAP  CLOSURE 

42120  RESECTION  OF  PALATE  OR  EXTENSIVE  RESECTION  OF  LESION 

42180  REPAIR.  LACERATION  OF  PALATE;  UP  TO  2  CM 

42182  REPAIR.  LACERATION  OF  PALATE;  OVER  2  CM  OR  COMPLEX 

42200  PALATOPLASTY  FOR  CLEFT  PALATE,  SOFT  ANDOR  HARD  PALATE  ONLY 

42205  PALATOPLASTY  FOR  CLEFT  PALATE,  WITH  CLOSURE  OF  ALVEOLAR  RIDGE;  SOFT  TISSUE  ONLY 

42215  PALATOPLASTY  FOR  CLEFT  PALATE;  MAXJR  REVISION 

42220  PALATOPLASTY  FOR  CLEFT  PALATE;  SE<30NDARY  LENGTHENING  PROCEDURE 

42235  REPAIR  OF  ANTERIOR  PALATE.  INCLUDING  VOMER  FLAP 

42260  REPAIR  OF  NASOLABIAL  FISTULA 

42325  RSTULIZATKDN  OF  SUBUNGUAL  SALIVARY  CYST  (RANULA); 

42326  RSTULIZATKDN  OF  SUBUNGUAL  SAUVARY  CYST  (RANULA);  WITH  PROSTHESIS 
42340  SIALOLITHOTOMY;  PAROTID.  EXTRAORAL  OR  COMPLICATED  INTRAORAL 

42408  EXaSKDN  OF  SUBUNGUAL  SAUVARY  CYST  (RANULA) 

42409  MARSUPIALIZATION  OF  SUBUNGUAL  SAUVARY  CYST  (RANULA) 

42410  EXCISION  OF  PAROTID  TUMOR  OR  PAROTID  GLAND;  LATERAL  LOBE.  WITHOUT  NERVE  DISSECTWN 
42440  EXCISION  OF  SUBMANDIBULAR  (SUBMAXILLARY)  GLAND 

42450  EXaSION  OF  SUBUNGUAL  GLAND 

42600  PLASTIC  REPAIR  OF  SAUVARY  DUCT,  SIALOOOCHOPLASTY;  PRIMARY  OR  SIMPLE 

42505  PLASTIC  REPAIR  OF  SAUVARY  DUCT,  SIALOOOCHOPLASTY;  SECONDARY  OR  (IMPLICATED 

42507  PAROTID  DUCTT  DIVERSION.  BILATERAL  (WILKE  TYPE  PROCEDURE);  ^      _ 

42508  PAROTID  DUCT  DIVERSION.  BILATERAL  (W1U<E  TYPE  PROCEDURE);  WITH  EXCISION  OF  ONE  SUBMANDIBULAR  GLAND 

42510  PAROTID  DUCT  DIVERSION.  BILATERAL  (WILKE  TYPE  PROCEDURE);  WITH  LIGATION  OF  BOTH  SUBMANDIBULAR  (WHARTON^)  DUCTS 

42600  CLOSURE  SAUVARY  FISTULA 

42725  INCISION  AND  DRAINAGE  ABSCESS;  RETROPHARYNGEAL  OR  PARAPHARYNGEAL.  EXTERNAL  APPROACH 

42810  EXCISION  BRANCHIAL  CLEFT  CYST  OR  VESTIGE.  CONFINED  TO  SKIN  AND  SUBCUTANEOUS  TISSUES 

42815  EXCISION  BRANCHIAL  CLEFT  CYST.  VESTIGE,  OR  FISTULA,  EXTENDING  BENEATH  SUBCUTANEOUS  TISSUES  ANDOR  INTO  PHARYNX 

42900  SUTURE  PHARYNX  FOR  WOUND  OR  INJURY 

42960  PHARYNGOPLASTY  (PLASTIC  OR  RECONSTRUCTIVE  OPERATION  ON  PHARYNX) 

42965  PHARYNGOSTOMY  (FISTUUZATION  OF  PHARYNX.  EXTERNAL  FOR  FEEDING)  „.  ^  «  «^,^.. 

42962  CONTROL  OROPHARYNGEAL  HEMORRHAGE,  PRIMARY  OR  SECONDARY  (EG,  POST-TONSILLECTOMY):  WITH  SECONDARY  SURGICAL 

INTERVENTION 

42972  CONTROL  OF  NASOPHARYNGEAL  HEMORRHAGE,  PRIMARY  OR  SECONDARY  (EG,  POSTADENOIDECTOMY);  WITH  SECONDARY  SUR- 

GICAL  INTERVENTION 

43020  ESOPHAGOTOMY,  CERVICAL  APPROACH,  WITH  REMOVAL  OF  FOREIGN  BODY 

43030  CRICOPHARYNGEAL  MYOTOMY 

69120  EXCISION  EXTERNAL  EAR;  COMPLETE  AMPUTATION 

69140  EXCISION  EXOSTOSIS(ES),  EXTERNAL  AUDITORY  CANAL 

69300  OTOPLASTY,  PROTRUDING  EAR,  WITH  OR  WITHOUT  SIZE  REDUCTION 

69440  MIDDLE  EAR  EXPLORATION  THROUGH  POSTAURKXILAR  OR  EAR  CANAL  INCISION 

69450  TYMPANOLYSIS,  TRANSCANAL 

09620  MYRINGOPLASTY  (SURGERY  CONFINED  TO  DRUMHEAD  AND  DONOR  AREA) 

Level  IV  ENT  Procedures  T  25.66      $1,299.87  «83J7  $268.93 

30400  RHINOPLASTY.  PRIMARY;  LATERAL  AND  ALAR  CARTILAGES  ANDADR  ELEVATION  OF  NASAL  TIP 


(See  Addendum  0.  lor  Payment  of  Me*a(Vlrt»)  _^  _^  .„.„,^  „„^^.„„  ._„ 

1 CPT  cedes  and  deecf^itone  only  m  ccpyri^  1997  Aiiierie«i  MedU  AeeocMon.  Al  RIgNi  RaeanwL  Appk^ 
>  CopyilgM  1904  Amarfean  DenW  AseocMon.  Al  rig^  reserved. 


47792 


Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


APC 


314 


Addendum  C— Proposed  Hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


CPTV 
HCPCS^ 


HCPCS  Description 


Status 
indicator 


Reialive 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


30410 


RHINOPLASTY.  PRIMARY;  COMPt^TE,  EXTERNAL  PARTS  INCLUDING  BONY  PYRAMID.  LATERAL  AND  ALAR  CARTILAGES.  ANDADR  ELE- 
VATION OF  NASAL  TIP 

RHINOPLASTY,  PRIMARY;  INCLUDING  MAJOR  SEPTAL  REPAIR 

RHINOPLASTY,  SECONDARY;  INTERMEDIATE  REVISION  (BONY  WORK  WITH  OSTEOTOMIES) 
RHINOPLASTY,  SECONDARY;  MAJOR  REVISION  (NASAL  TIP  WORK  AND  OSTEOTOMIES) 

RHINOPLASTY  FOR  NASAL  DEFORMITY  SECONDARY  TO  CONGENITAL  CLEFT  UP  AN»DR  PALATE;  INCLUDING  COLUMELLAR 
LENGTHENING;  TIP  ONLY 

RHINOPLASTY  FOR  NASAL  DEFORMITY  SECONDARY  TO  CONGENITAL  CLEFT  UP  AND«DR  PALATE.  INCLUDING  COLUMELLAR 
LENGTHENING;  TIP,  SEPTUM.  OSTEOTOMIES 
REPAIR  CHOANAL  ATRESIA;  TRANSPALATINE 
PTERYGOMAXILLARY  FOSSA  SURGERY,  ANY  APPROACH 

SINUSOTOMY  FRONTAL;  TRANSORBITAL,  UNILATERAL  (FOR  MUCOCELE  OR  OSTEOMA.  LYNCH  TYPE) 
SINUSOTOMY  FRONTAL;  OBUTERATIVE  WITHOUT  OSTEOPLASTIC  FLAP,  BROW  INCISKJN  (INCLUDES  ABLATION) 
-SINUSOTOMY  FRONTAL;  OBUTERATIVE,  WITHOUT  OSTEOPLASTIC  FLAP,  CORONAL  INOSION  (INCLUDES  ABLATKJN) 
SINUSOTOMY  FRONTAU  OBUTERATIVE,  WITH  OSTEOPLASTIC  FLAP,  BROW  INCISION 
SINUSOTOMY  FRONTAL;  OBUTERATIVE,  WITH  OSTEOPLASTIC  FLAP,  CORONAL  INCISION 
SINUSOTOMY  FRONTAL;  NONOBUTERATIVE,  WITH  OSTEOPLASTIC  FLAP,  BROW  INCISION 
SINUSOTOMY  FRONTAL;  NONOBUTERATIVE.  WITH  OSTEOPLASTIC  FLAP.  CORONAL  INCISION 
SINUSOTOMY  COMBINED,  THREE  OR  MORE  SINUSES  (UNILATERAL) 
ETHMOIDECTOMY;  INTRANASAL.  TOTAL 
ETHMOIDECTOMY;  EXTRANASAL.  TOTAL 

LARYNGOTOMY  (THYROTOMY.  LARYNGOFISSURE);  WITH  REMOVAL  OF  TUMOR  OR  LARYNGOCELE.  CORDECTOMY 
ARYTENOIOECTOMY  OR  ARYTENOIDOPEXY.  EXTERNAL  APPROACH 
EPIGLOTTIDECTOMY 

LARYNGOPLASTY.  NOT  OTHERWISE  SPECIFIED  (EG.  FOR  BURNS.  RECONSTRUCTION  AFTER  PARfTIAL  LARYNGECTOMY) 
LARYNGEAL  REINNERVATION  BY  NEUROMUSCULAR  PEDICLE 
TRACHEOPLASTY;  CERVICAL 

"TRACHEOPLASTY;  TRACHEOPHARYNGEAL  RSTUUZATION.  EACH  STAGE 

PLASTIC  REPAIR  OF  CLEFT  LIP/fJASAL  DEFORMITY;  PRIMARY.  PARTIAL  OR  COMPLETE.  UNILATERAL 
PLASTIC  REPAIR  OF  CLEFT  LIP/NASAL  DEFORMITY;  PRIMARY  BILATERAL.  ONE  STAGE  PROCEDURE 
PLASTIC  REPAIR  OF  CLEFT  LIP/NASAL  DEFORMITY;  PRIMARY  BILATERAL.  ONE  OF  TWO  STAGES 
PLASTIC  REPAIR  OF  CLEFT  UP/NASAL  DEFORMITY;  SECONDARY.  BY  RECREATION  OF  DEFECT  AND  RECLOSURE 
PLASTIC  REPAIR  OF  CLEFT  LIP/NASAL  DEFORMITY;  WITH  CROSS  UP  PEDICLE  FLAP  (ABBE-ESTLANDER  TYPE).  INCLUDING  SECTION- 
ING AND  INSERTING  OF  PEDICLE 
VESTIBULOPLASTY;  POSTERIOR,  BILATERAL 
VESTIBULOPLASTY;  ENTIRE  ARCH 

VESTIBULOPLASTY;  COMPLEX  (INCLUDING  RIDGE  EXTENSION,  MUSCLE  REPOSITIONING) 
PALATOPLASTY  FOR  CLEFT  PALATE,  WITH  CLOSURE  OF  ALVEOLAR  RIDGE;  WITH  BONE  GRAFT  TO  ALVEOLAR  RIDGE  (INCLUDES  OB- 

TAININlj  oRAPT} 

PALATOPLASTY  FOR  CLEFT  PALATE;  ATTACHMENT  PHARYNGEAL  FLAP 

LENGTHENING  OF  PALATE.  AND  PHARYNGEAL  FUP 

LENGTHENING  OF  PALATE,  WITH  ISLAND  FLAP 

EXCISK)N  OF  PAROTID  TUMOR  OR  PAROTID  GLAND;  LATERAL  LOBE,  WITH  DISSECTION  AND  PRESERVATION  OF  FACIAL  NERVE 

EXCISION  OF  PAROTID  TUMOR  OR  PAROTID  GLAND;  TOTAL.  WITH  DISSECTION  AND  PRESERVATION  OF  FACIAL  NERVE 

EXCISION  OF  PAROTID  TUMOR  OR  PAROTID  GLAND;  TOTAU  EN  BLOC  REMOVAL  WITH  SACRIFICE  OF  FACIAL  NERVE 

PAROTID  DUCT  DIVERSKDN,  BIUTERAL  (VflLKE  TYPE  PROCEDURE);  WITH  EXCISION  OF  BOTH  SUBMANDIBULAR  GLANDS 

RADICAL  RESECTION  OF  TONSIL.  TONSILLAR  PILLARS,  AND/OR  RETROMOLAR  TRIGONE;  WITHOUT  CLOSURE 

RADICAL  RESECTION  OF  TONSIL.  TONSILLAR  PILLARS.  ANWOR  RETROMOLAR  TRIGONE;  CLOSURE  WITH  LOCAL  FLAP  (EG.  TONGUE. 

oUvOAL) 

UMITED  PHARYNGECTOMY 

™52J'2I12^P"*'-  PHARYNGEAL  WAU.  OR  PYRIFORM  SINUS.  DIRECT  CLOSURE  BY  ADVANCEMENT  OF  LATERAL  AND  POS- 

RADK>L  EXCISION  EXTERNAL  AUDITORY  CANAL  LESION;  WITHOUT  NECK  DISSECTION 

RECO^TRUCTION  OF  EXTERNAL  AUDITORY  CANAL  (MEATOPLASTY)  (EG.  FOR  STENOSIS  DUE  TO  TRAUMA.  INFECTION)  (SEPARATE 

PROCEDURE) 

RECONSTRUCTION  EXTERNAL  AUDITORY  CANAL  FOR  CONGENITAL  ATRESIA.  SINGLE  STAGE 

TRANSMASTOID  ANTHOTOMY  (SIMPLE"  MASTOIDECTOMY) 

MASTOIDECTOMY;  COMPLETE 

MASTaOECTOMY;  MODIFIED  RADTCAL 

MASTOIDECTOMY:  RADK>L 

PETROUS  APTCECTOMY  INCLUDING  RADICAL  MASTOIDECTOMY 

EXCISION  AURAL  GLOMUS  TUMOR;  TRANSCANAL 

EXCISION  AURAL  GLOMUS  TUMOR;  TRANSMASTOID 

REVISION  MASTOIDECTOMY;  RESULTING  IN  COMPLETE  MASTOIDECTOMY 

REVISWN  MASTOIDECTOMY;  RESULTING  IN  MODIFIED  RADICAL  MASTOIDECTOMY 

REVISKJN  MASTOIDECTOMY;  RESULTING  IN  RADICAL  MASTOIDECTOMY 

REVISKDN  MASTOIDECTOMY;  RESULTING  IN  TYMPANOPLASTY 

REVISION  MASTOIDECTOMY;  WITH  APICECTOMY 

?^iSs?ifSi)r^!?u::^'^f^^  "^^^°*^  ^"^^  ^"^"-^  ^  ^«^^'^-  •^•™'-  °" 

s'E^i^is?;'iJr^^oSsssi;'ss?^^^  '^^"^  ""^^  ^"  «"«^^"^-  '-'^^^  °" 

'^Jf!!L^^^^^Jf^'^^^°^  MASTOIDECTOMY  (INCLUDING  CANALPLASTY,  ATTICOTOMY  AND/OR  MIDDLE  EAR  SURGERY)  INITIAL  OR 
?^J2Sbe{S^.' To'iiL  SuUR^Sr'''''''^''  ^°  SYNTHETIC  PROSTHESIS  (EG,  PARTIAL  OSSCULAR  rTpScEMeS? 

(Sm  Addendum  D.  tor  Paynwat  o(  M6dk:^  VWb) 


314 

30420 

314 

30435 

314 

30450 

314 

30460 

314 

30462 

314 

30545 

314 

31040 

314 

31075 

314 

31080 

314 

31081 

314 

31084 

314 

31085 

314 

31086 

314 

31087 

314 

31090 

314 

31201 

314 

31205 

314 

31300 

314 

31400 

314 

31420 

314 

.  31588 

314 

31590 

314 

31750 

314 

31755 

314 

40700 

314 

40701 

314 

40702 

314 

40720 

314 

40761 

314 

40843 

314 

40844 

314 

40845 

314 

42210 

314 

42225 

314 

42226 

314 

42227 

314 

42415 

314 

42420 

314 

42425 

314 

42509 

314 

42842 

314 

42844 

314 

42890 

314 

42892 

314 

69150 

314 

69310 

314 

69320 

314 

69501 

314 

69502 

314 

69505 

314 

69511 

314 

69530 

314 

69550 

314 

69552 

314 

69601 

314 

69602 

314 

69603 

314 

69604 

314 

69605 

314 

69631 

314 

99032 

314 

69633 
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/toDENDUM  C— PROPOSED  HOSPITAL  OUTPATIENT  PAYMENT  FOR  PROCEDURES  BY  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Mirtimum 
unadfusted 
coinsurance 


314 

69635 

314 

69636 

314 

69637 

314 

69641 

314 

69642 

314 

69643 

314 

69644 

314 

69645 

314 

69646 

314 

69650 

314 

69660 

314 

69661 

314 

69662 

314 

69666 

314 

69667 

314 

69670 

314 

69676 

314 

69700 

314 

69711 

314 

69720 

314 

69725 

314 

69740 

314 

69745 

314 

314 

314 
314 
314 
314 
314 
314 
314 
314 

317 
317 
318 
318 
318 
318 
318 
318 
318 
318 


69801 

69802 

69805 
69806 
69820 
69840 
o99u5 
69910 
69915 
69949 


TYMPANOPLASTY  WITH  ANTROTOMY  OR  MASTOIDOTOMY  (INCLUDING  CANALPLASTY,  ATTICOTOMY,  MIDDLE  EAR  SURGERY,  AND/ 

OR  TYMPANIC  MEMBRANE  REPAIR);  WITHOUT  OSSICULAR  CHAIN  RECONSTRUCTION 

TYMPANOPLASTY  WITH  ANTROTOMY  OR  MASTOIDOTOMY  (INCLUDING  CANALPLASTY.  ATTICOTOMY,  MIDDLE  EAR  SURGERY.  AND/ 

OR  TYMPANIC  MEMBRANE  REPAIR);  WITH  OSSICULAR  CHAIN  RECONSTRUCTION  

TYMPANOPLASTY  WITH  ANTROTOMY  OR  MASTOIDOTOMY  (INCLUDING  CANALPLASTY.  ATTICOTOMY.  MIDDLE  EAR  SURGERY.  AND/ 
OR  TYMPANIC  MEMBRANE  REPAIR);  WITH  OSSICULAR  CHAIN  RECONSTRUCTKJN  AND  SYNTHETC  PROSTHESIS  (EG.  PARTIAL  OSSIC- 
ULAR REPLACEMENT  PROSTHESIS  (PORP).  TOTAL 
TYMPANOPLASTY  WITH  MASTOIDECTOMY  (INCLUDING  CANALPLASTY,  MIDDLE  EAR  SURGERY,  TYMPANY  MEMBRANE  REPAIR); 

WITHOUT  OSSICULAR  CHAIN  RECONSTRUCTION ._^ 

TYMPANOPLASTY  WITH  MASTOIDECTOMY  (INCLUDING  CANALPLASTY,  MIDDLE  EAR  SURGERY,  TYMPANIC  MEMBRANE  REPAIR);  WITH 
OSSICULAR  CHAIN  RECONSTRUCTION  ^^„..„.  ..«^. 

TYMPANOPLASTY  WITH  MASTOIDECTOMY  (INCLUDING  CANALPLASTY,  MIDDLE  EAR  SURGERY,  TYMPANIC  MEMBRANE  REPAIR);  WITH 
INTACT  OR  RECONSTRUCTED  WALU  WITHOUT  OSSICULAR  CHAIN  RECONSTRUCTION 

TYMPANOPLASTY  WITH  MASTOIDECTOMY  (INCLUDING  CANALPLASTY,  MIDDLE  EAR  SURGERY.  TYMPANIC  MEMBRANE  REPAIR);  WITH 
INTACT  OR  RECONSTRUCTED  CANAL  WALU  WITH  OSSICULAR  CHAIN  RECONSTRUCTION 

TYMPANOPLASTY  VlflTH  MASTOIDECTOMY  (INCLUDING  CANALPLASTY,  MIDDLE  EAR  SURGERY,  TYMPANY  MEMBRANE  REPAIR);  RAD- 
ICAL OR  COMPLETE,  WITHOUT  OSSKXJLAR  CHAIN  RECONSTRUCTION  

TYMPANOPLASTY  WITH  MASTOIDECTOMY  (INCLUDING  CANALPLASTY.  MIDDLE  EAR  SURGERY.  TYMPANY  MEMBRANE  REPAIR);  RAD- 
ICAL OR  COMPLETE,  WITH  OSSICULAR  CHAIN  RECONSTRUCTION 

ItAPEDeSSmYORSTAPEDOTOMY  with  REESTABLISHMENT  of  OSSICULAR  CONTINUITY,  WITH  OR  WITHOUT  USE  OF  FOREIGN 

MATERIAL: 

STAPEDECTOMY  OR  STAPEDOTOMY  WITH  REESTABUSHMENT  OF  OSSKXiLAR  CONTINUITY.  WITH  OR  WITHOUT  USE  OF  FOREIGN 

MATERIAL;  WITH  FOOTPLATE  DRIU  OUT 

REVISION  OF  STAPEDECTOMY  OR  STAPEDOTOMY 

REPAIR  OVAL  WINDOW  RSTULA 

REPAIR  ROUND  WINDOW  FISTULA 

MASTOID  OBUTERATION  (SEPARATE  PROCEDURE)  ^^ 

TYMPANIC  NEURECTOMY 

CLOSURE  POSTAURrcULAR  FISTULA.  MASTOID  (SEPARATE  PROCEDURE)  

REMOVAL  OR  REPAIR  OF  ELECTROMAGNETIC  BONE  CONDUCTION  HEARING  DEVICE  IN  TEMPORAL  BONE 

DECOMPRESSKDN  FAOAL  NERVE.  INTRATEMPORAL;  LATERAL  TO  GENCULATE  QANGUON  ~-— 

DECOMPRESSKDN  FACIAL  NERVE.  INTRATEMPORAL;  INCLUDING  MEDIAL  TO  GENCULATE  GANGUON  

SUTURE  FACIAL  NERVE.  INTRATEMPORAU  WITH  OR  WITHOUT  GRAFT  OR  DECOMPRESSION:  LATERAL  TO  GENCULATE  GANGUON 
SUTURE  FACIAL  NERVE.  INTRATEMPORAU  WITH  OR  WITHOUT  GRAFT  OR  DECOMPRESSION:  INCLUDING  MEDIAL  TO  GENICULATE 

LABYRINTHOTOMY  WITH  OR  WITHOUT  CRYOSURGERY  INCLUDING  OTHER  NONEXCISIONAL  DESTRUCTIVE  PROCEDURES  OR  PER- 
FUSION OF  VESTIBULOACTIVE  DRUGS  (SINGLE  OR  MULTIPLE  PERFUSIONS);  TRANSCANAL  „««^r^  .^^^  «o  oeo' 
LABYRINTHOTOMY  WITH  OR  WITHOUT  CRYOSURGERY  INCLUDING  OTHER  N0NEXCISK>4AL  DESTRUCTIVE  PROCEDURES  OR  PER- 
FUSION OF  VESTIBULOACTIVE  DRUGS  (SINGLE  OR  MULTIPLE  PERFUSKDNS);  VWTH  MASTOIOeCTOMY 
ENDOLYMPHATIC  SAC  0PERATK3N:  WITHOUT  SHUNT 
ENDOLYMPHATC  SAC  OPERATKJN;  WITH  SHUNT 
FENESTRATK3N  SEMK^RCULAR  CANAL 
REVISK3N  FENESTRATION  OPERATION 
LABYRINTHECTOMY;  TRANSCANAL 
LABYRINTHECTOMY;  WITH  MASTOIDECTOMY 
VESTIBULAR  NERVE  SECTION.  TRANSLABYRINTHINE  APPROACH 
UNUSTED  PROCEDURE.  INNER  EAR 


Implantation  of  Cochlear  Device  T 

69930    COCHLEAR  DEVICE  IMPLANTATK3N.  WITH  OR  WITHOUT  MASTOIDECTOMY 


$38.66 


Nasal  Cauterization/Packing  T  2.07        $104.89 

30901     CONTROL  NASAL  HEMORRHAGE.  ANTERKJR.  SIMPLE  (UMITED  CAUTERY  ANDfOR  PACKING)  ANY  METHOD 

CONTROL  NASAL  HEMORRHAGE.  ANTERWR.  COMPLEX  (EXTENSIVE  CAUTERY  ANOOR  PACKING)  ANY  METHOD 

CONTROL  NASAL  HEMORRHAGE.  POSTERK)R,  WITH  POSTERIOR  NASAL  PACKS  ANWOR  CAUTERIZATK)N,  ANY  METHOD;  INTOAL 

CONTROL  NASAL  HEMORRHAGE.  POSTERK3R.  WITH  POSTERKJR  NASAL  PACKS  ANOOR  CAUTERITATKJN.  ANY  METHOD: 

UNUSTED  PROCEDURE.  NOSE  _ 

CONTROL  OROPHARYNGEAL  HEMORRHAGE.  PRIMARY  OR  SECONDARY  (EG.  POST-TONSIU£CTajfO|S|MPLE 

CONTROL  OF  NASOPHARYNGEAL  HEMORRHAGE.  PRIMARY  OR  SECONDARY  (EG.  POSTADENOtDECTOMY);  SIMPLE.  WITH  POS- 

TERK)R  NASAL  PACKS.  WITH  OR  WITHOUT  ANTERK)R  PACKS  ANDA3R  CAUTERIZATION 

UNUSTED  PROCEDURE.  PHARYNX.  ADENOIDS.  OR  TONSILS 


S20.96 


30903 
30906 

30906 
30999 
42960 
42970 


318        42999 


17J0         S87BJ8 


319  TonsiVAdenoid  Procedures                                                                                   • 

319  42820  TONSILLECTOMY  AND  ADENOIDeCTOMY;  UNDER  AGE  12 

319  42821  TONSILLECTOMY  AND  ADENOIDECTOMY;  AGE  12  OR  OVER 

319  42825  TONSILLECTOMY.  PRIMARY  OR  SECONDARY;  UNDER  AGE  12 

319  42826  TONSILLECTOMY.  PRIMARY  OR  SECONDARY;  AGE  12  OR  OVER 

319  42830  AOENOIDECTOMY.  PRIMARY;  UNDER  ACsE  12 

319  42831  AOENOIDECTOMY.  PRIMARY;  AGE  12  OR  OVER 

319  42835  AOENOIDECTOMY.  SECONDARY;  UNDER  AGE  12 

319  42836  AOENOIDECTOMY.  SECONDARY;  AGE  12  OR  OVER 

319  42860  EXCISKJN  OF  TONSIL  TAGS 

319  42870  EXCISION  OR  DESTRUCTION  UNGUAL  TONSIU  ANYt«ETHOO  (SEPARATE  PROCEDURE) 

320  Ttx)racentesis/LavaQe Procedures                                                                         T                           3'^        $160.62 
320  32000  THORACENTESIS.  PUNCTURE  OF  PLEURAL  CAVITY  FOR  ASPIRATK>J.  INITIAL  OR  SUBSEQUENT 


S480J)2 


$175.32 


$79J3 


$32.12 


(Sm  Addwidum  D.  tor  PayiKMil  o<  Iftadtoii  VWIi) 

<  CPT  code*  «id  dascriptoni  only  are  copyrigM  1997  AiMrtcan 

*CapyrigM  1994  American  Dental  Associalion.  Al  righti  raaaived. 


MadU  AaaodaDon.  Al  RIgt*  Raterved.  Ap|«HUa  FARSOFARS  Apply. 
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APC 


cptv 

HCPCS2 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurarx» 


Minimum 
unadjusted 
coinsurance 


THORACENTESIS  WITH  INSERTION  OF  TUBE  WITH  OR  WITHOUT  WATER  SEAL  (EG.  FOR  PNEUMOTHORAX)  (SEPARATE 

TUBE  THORACOSTOMY  WITH  OR  WITHOUT  WATER  SEAL  (EG,  FOR  ABSCESS,  HEMOTHORAX,  EMPYEMA)  (SEPARATE  PROCEDURE) 

PNEUMONOCENTESIS,  PUNCTURE  OF  LUNG  FOR  ASPIRATION 

PNEUMOTHORAX.  THERAPEUTIC.  INTRAPLEURAL  INJECTION  OF  AIR 

UNUSTED  PROCEDURE.  LUNGS  AND  PLEURA 

PERICARDIOCENTESIS:  INITIAL 

PERICARDIOCENTESIS;  SUBSEOUENT 

UNLISTED  PROCEDURE.  CARDIAC  SURGERY 

PERITONEOCENTESIS.  ABDOMINAL  PARACENTESIS.  OR  PERITONEAL  LAVAGE  (DIAGNOSTIC  OR  THERAPEUTIC);  INITIAL 

PERITONEOCENTESIS.  ABDOMINAL  PARACENTESIS,  OR  PERITONEAL  UVAGE  (DIAGNOSTIC  OR  THERAPEUTIC);  SUBSEOUENT 

loscopy  Upper  Ainray  T  0.69  $34.96  $14.01  $6.99 

NASAL  ENDOSCOPY,  DIAGNOSTIC,  UNILATERAL  OR  BILATERAL  (SEPARATE  PROCEDURE) 

UNUSTED  PROCEDURE,  ACCESSORY  SINUSES 

LARYNGOSCOPY,  INDIRECT  (SEPARATE  PROCEDURE);  DIAGNOSTIC 

LARYNGOSCOPY.  FLEXIBLE  FIBEROPTIC;  DIAGNOSTIC 

LARYNGOSCOPY,  FLEXIBLE  OR  RIGID  FIBEROPTIC,  WITH  STROBOSCOPY 

NASOPHARYNGOSCOPY  WITH  ENDOSCOPE  (SEPARATE  PROCEDURE) 


320 

32002 

320 

32020 

320 

32420 

320 

32960 

320 

32999 

320 

33010 

320 

33011 

320 

33999 

320 

49080 

320 

49081 

331 

Level  lEnc 

331 

31231 

331 

31299 

331 

31S05 

331 

31575 

331 

31579 

331 

92511 

332 

Level  II  En 

332 

31233 

332 

31235 

332 

.  31237 

332 

31238 

332 

31240 

332 

31510 

-332 

31511 

332 

31512 

332 

31513 

332 

31515 

332 

31520 

332 

31525 

332 

31526 

332 

31528 

332 

.  31529 

332 

31576 

332 

31577 

332 

31578 

332 

31700 

332 

31717 

332 

31720 

332 

31730 

333 

Level  III  En 

333 

31239 

333 

31254 

333 

31255 

333 

31256 

333 

31267 

333 

31276 

333 

31287 

333 

31288 

333 

31527 

333 

31530 

333 

31531 

333 

31535 

333 

31536 

333 

31540 

333 

31541 

333 

31560 

333 

31561 

333 

31570 

333 

31571 

336 

Endoscopy 

336 

31615 

336 

31622 

33fr 

31625 

336 

31628 

336 

31629 

336 

31630 

336 

31631 

336 

31635 

336 

31640 

9.74         $493.52 


$244.98 


$98.70 


NASAL/SINUS  ENDOSCOPY,  DIAGNOSTIC  WITH  MAXILLARY  SINUSOSCOPY  (VIA  INFERIOR  MEATUS  OR  CANINE  FOSSA  PUNCTURE) 

NASAL«INUS  ENDOSCOPY,  DIAGNOSTIC  WITH  SPHENOID  SINUSOSCOPY  (VIA  PUNCTURE  OF  SPHENOIDAL  FACE  OR  CANNULATION 

OF  OSTIUM) 

NASAUSINUS  ENDOSCOPY,  SURGICAL;  WITH  BIOPSY,  POLYPECTOMY  OR  DEBRIDEMENT  (SEPARATE  PROCEDURE) 

NASAUSINUS  ENDOSCOPY,  SURGICAL:  WITH  CONTROL  OF  EPISTAXIS 

NASAL«INUS  ENDOSCOPY,  SURGICAL;  WITH  CONCHA  BULLOSA  RESECTION 

LARYNGOSCOPY.  INDIRECT  (SEPARATE  PROCEDURE);  WITH  BIOPSY 

LARYNGOSCOPY,  INDIRECT  (SEPARATE  PROCEDURE);  WITH  REMOVAL  OF  FOREIGN  BODY 

LARYNGOSCOPY,  INDIRECT  (SEPARATE  PROCEDURE):  WITH  REMOVAL  OF  LESION 

LARYNGOSCOPY,  INDIRECT  (SEPARATE  PROCEDURE);  WITH  VOCAL  CORD  INJECTION 

LARYNGOSCOPY  DIRECT,  WITH  OR  WITHOUT  TRACHEOSCOPY;  FOR  ASPIRATION 

LARYNGOSCOPY  DIRECT,  WITH  OR  WITHOUT  TRACHEOSCOPY;  DIAGNOSTIC,  NEWBORN 

LARYNGOSCOPY  DIRECT,  WITH  OR  WITHOUT  TRACHEOSCOPY;  DIAGNOSTIC,  EXCEPT  NEWBORN 

LARYNGOSCOPY  DIRECT,  WITH  OR  WITHOUT  TRACHEOSCOPY;  DIAGNOSTIC,  WITH  OPERATING  MICROSCOPE 

LARYNGOSCOPY  DIRECT,  WITH  OR  WITHOUT  TRACHEOSCOPY;  WITH  DILATATION.  INITIAL 

LARYNGOSCOPY  DIRECT.  WITH  OR  WITHOUT  TRACHEOSCOPY;  WITH  DILATATION,  SUBSEQUENT 

URYNGOSCOPY.  FLEXIBLE  FIBEROPTIC:  WITH  BIOPSY 

LARYNGOSCOPY.  FLEXIBLE  FIBEROPTIC:  WITH  REMOVAL  OF  FOREIGN  BODY 

LARYNGOSCOPY.  FLEXIBLE  FIBEROPTIC;  WITH  REMOVAL  OF  LESION 

CATHETERIZATION.  TRANSGLOTTIC  (SEPARATE  PROCEDURE) 

CATHETERIZATION  WITH  BRONCHIAL  BRUSH  BIOPSY 

CATHETER  ASPIRATION  (SEPARATE  PROCEDURE);  NASOTRACHEAL 

TRANSTRACHEAL  (PERCUTANEOUS)  INTRODUCTION  OF  NEEDLE  WIRE  DILATOR/  STENT  OR  INDWELUNG  TUBE  FOR  OXYGEN 


17J?4         $873.54 


$464.20 


$174.71 


NASAL/SINUS  ENDOSCOPY.  SURGICAL:  WITH  DACRYOCYSTORHINOSTOMY 
NASAL/SINUS  ENDOSCOPY.  SURGICAL:  WITH  ETHMaOECTOMY,  PARTIAL  (ANTERIOR) 
NASAL/SINUS  ENDOSCOPY.  SURGICAL;  WITH  ETHMOIDECTOMY,  TOTAL  (ANTERIOR  AND  POSTERIOR) 
NASAL^SINUS  ENDOSCOPY,  SURGICAL,  WITH  MAXILLARY  ANTROSTOMY; 

NASAiySINUS  ENDOSCOPY,  SURGICAU  WITH  MAXILLARY  ANTROSTOMY;  WITH  REMOVAL  OF  TISSUE  FROM  MAXILLARY  SINUS 
NASAL«INUS  ENDOSCOPY,  SURGICAL  WITH  FRONTAL  SINUS  EXPLORATION,  WITH  OR  WITHOUT  REMOVAL  OF  TISSUE  FROM  FRON- 
TAL SINUS 

NASAUSINUS  ENDOSCOPY,  SURGICAL,  WITH  SPHENOIDOTOMY; 

NASAUSINUS  ENDOSCOPY,  SURGICAL,  WITH  SPHENOIDOTOMY;  WITH  REMOVAL  OF  TISSUE  FROM  THE  SPHENOID  SINUS 
LARYNGOSCOPY  DIRECT,  WITH  OR  WITHOUT  TRACHEOSCOPY;  WITH  INSERTION  OF  OBTURATOR 
URYNGOSCOPY,  DIRECT.  OPERATIVE.  WITH  FOREIGN  BODY  REMOVAL; 

LARYNGOSCOPY.  DIRECT,  OPERATIVE,  WITH  FOREIGN  BODY  REMOVAL;  WITH  OPERATING  MICROSCOPE 
URYNGOSCOPY.  DIRECT,  OPERATIVE,  WITH  BIOPSY; 

URYNGOSCOPY.  DIRECT.  OPERATIVE.  WITH  BIOPSY;  WITH  OPERATING  MICROSCOPE 

URYNGOSCOPY,  DIRECT,  OPERATIVE,  WITH  EXCISION  OF  TUMOR  AND/OR  STRIPPING  OF  VOCAL  CORDS  OR  EPIGLOTTIS; 
URYNGOSCOPY,  DIRECT.  OPERATIVE.  WITH  EXCISION  OF  TUMOR  ANDADR  STRIPPING  OF  VOCAL  CORDS  OR  EPIGLOTTIS;  WITH  OP- 
ERATING MICROSCOPE 

URYNGOSCOPY,  DIRECT,  OPERATIVE,  WITH  ARYTENOIDECTOMY; 

URYNGOSCOPY,  DIRECT,  OPERATIVE.  WITH  ARYTENOIDECTOMY;  WITH  OPERATING  MICROSCOPE 
URYNGOSCOPY,  DIRECT,  WITH  INJECTION  INTO  VOCAL  CORD(S),  THERAPEUTIC; 
URYNGOSCOPY,  DIRECT,  WITH  INJECTION  INTO  VOCAL  CORD(S).  THERAPEUTIC;  WITH  OPERATING  MICROSCOPE 


Lower  Airwiy  T  7.44         $376.98 

TRACHEOBRONCHOSCOPY  THROUGH  ESTABLISHED  TRACHEOSTOMY  INCISION 

BRONCHOSCOPY;  DIAGNOSTIC,  (FLEXIBLE  OR  RIGID),  WITH  OR  WITHOUT  CELL  WASHING  OR  BRUSHING 

BRONCHOSCOPY;  WITH  BIOPSY 

BRONCHOSCOPY;  WITH  TRANSBRONCHIAL  LUNG  BIOPSY,  WITH  OR  WITHOUT  FLUOROSCOPIC  GUIDANCE 

BRONCHOSCOPY;  WITH  TRANSBRONCHIAL  NEEDLE  ASPIRATION  BIOPSY 

BRONCHOSCOPY;  WITH  TRACHEAL  OR  BRONCHIAL  DIUTION  OR  CLOSED  REDUCTION  OF  FRACTURE 

BRONCHOSCOPY;  WITH  TRACHEAL  DIUTION  AND  PLACEMENT  OF  TRACHEAL  STENT 

BRONCHOSCOPY;  WITH  REMOVAL  OF  FOREIGN  BODY 

BRONCHOSCOPY;  WITH  EXCISION  OF  TUMOR 

(Sm  Addenduni  D.  lor  Payment  o(  Medicd  Visits) 

'  CPT  codw  ind  dascriptions  only  are  copyright  1997  Amwion  MadKal  AssociHion.  Al  Rights  Riwvd.  Affacittt  FARSPFARS  Apply. 

'CcpyrigM  1994  American  Oantal  AssodaHon.  Al  rights  resanwd. 
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CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


336 
336 
336 
336 
336 

339 
339 
339 
339 
339 
339 

341 
341 

341 
341 


31641  BRONCHOSCOPY;  WITH  DESTRUCTION  OF  TUMOR  OR  RELIEF  OF  STENOSIS  BY  ANY  METHOD  OTHER  THAN  EXOSION  (EG,  LASER) 

31645  BRONCHOSCOPY:  WITH  THERAPEUTIC  ASPIRATION  OF  TRACHEOBRONCHIAL  TREE,  INITIAL  (EG,  DRAINAGE  OF  LUNG  ABSCESS) 

31646  BRONCHOSCOPY:  WITH  THERAPEUTIC  ASPIRATION  OF  TRACHEOBRONCHIAL  TREE,  SUBSEQUENT 

31656  BRONCHOSCOPY;  WITH  INJECTION  OF  CONTRAST  MATERIAL  FOR  SEGMENTAL  BRONCHOGRAPHY  (FIBERSCOPE  ONLY) 

31899  UNUSTED  PROCEDURE,  TRACHEA,  BRONCHI 

Injection  Of  Sderoeing  Solution  T  1.02  $51.68  $19.66  $10J4 

36468  SINGLE  OR  MULTIPLE  INJECTIONS  OF  SCLEROSING  SOLUTIONS,  SPIDER  VEINS  (TELANGIECTASIA);  UMB  OR  TRUNK 

36469  SINGLE  OR  MULTIPLE  INJECTIONS  OF  SCLEROSING  SOLUTIONS,  SPIDER  VEINS  (TEUNGIECTASIA);  FACE 

36470  INJECTION  OF  SCLEROSING  SOLUTION;  SINGLE  VEIN 

36471  INJECTION  OF  SCLEROSING  SOLUTION;  MULTIPLE  VEINS,  SAME  LEG 
45520    PERIRECTAL  INJECTION  OF  SCLEROSING  SOLUTION  FOR  PROUPSE 

Level  I  Needle  and  Catheter  Placement  T  .13  $8.59  $2.94  $1.32 

38410    VENIPUNCTURE,  CHILD  OVER  AGE  3  YEARS  OR  ADULT,  NECESSITATING  PHYSIOAN-S  SKILL  (SEPARATE  PROCEDURE),  FOR  DIAG- 
NOSTIC OR  THERAPEUTIC  PURPOSES.  NOT  TO  BE  USED  FOR  ROUTINE  VENIPUNCTURE. 
36420    VENIPUNCTURE,  CUTDOWN;  UNDER  AGE  1  YEAR 
38425    VENIPUNCTURE,  CUTDOWN;  AGE  1  OR  OVER 


342    Level  II  Needle  and  Catheter  Plaoement 


342 
342 
342 

342 
342 
342 
342 
342 
342 
342 
342 
342 
342 

342 

342 
343 
343 

343 

343 


343 


343 


343 
343 


343 
343 

346 
346 

346 


346 

346 
346 

347 
347 
347 
347 


3.20 


$16^14 


$80.23 


$32.43 


36010  INTRODUCTION  OF  CATHETER,  SUPERIOR  OR  INFERIOR  VENA  CAVA 

3601 1  SELECTIVE  CATHETER  PUCEMENT,  VENOUS  SYSTEM;  FIRST  ORDER  BRANCH  (EG,  RENAL  VEIN,  JUGUUR  VEIN) 

36012  SELECTIVE  CATHETER  PUCEMENT,  VENOUS  SYSTEM;  SECOND  ORDER,  OR  MORE  SELECTIVE,  BRANCH  (EG,  LEFT  ADRENAL  VEIN, 
PETROSAL  SINUS) 

36013  INTRODUCTION  OF  CATHETER,  RIGHT  HEART  OR  MAIN  PULMONARY  ARTERY 

36014  SELECTIVE  CATHETER  PLACEMENT,  LEFT  OR  RK3HT  PULMONARY  ARTERY 

36015  SELECTIVE  CATHETER  PUCEMENT,  SEGMENTAL  OR  SUBSEQMENTAL  PULMONARY  ARTERY 
36100    INTRODUCTION  OF  NEEDLE  OR  INTRACATHETER,  CAROTID  OR  VERTEBRAL  ARTERY 
36120    INTRODUCTION  OF  NEEDLE  OR  INTRACATHETER;  RETROGRADE  BRACHIAL  ARTERY 

36140    INTRODUCTION  OF  NEEDLE  OR  INTRACATHETER;  EXTREMITY  ARTERY 

36160    INTRODUCTION  OF  NEEDLE  OR  INTRACATHETER,  AORTK:,  TRANSLUMBAR 

36200    INTRODUCTION  OF  CATHETER,  AORTA 

38500    VENOUS  CATHETERIZATION  FOR  SELECTIVE  ORGAN  BLOOD  SAMPUN6 

36620    ARTERIAL  CATHETERIZATION  OR  CANNUUTION  FOR  SAMPUNG,  MONITORING  OR  TRANSFUSION  (SEPARATE  PROCEDURE); 

PERCUTANEOUS 
36625    ARTERIAL  CATHETERIZATION  OR  CANNUUTION  FOR  SAMPUNG,  MONITORING  OR  TRANSFUSION  (SEPARATE  PROCEDURE); 

CUTDOWN 
38794    CANNUUTION,  THORACK;  DUCT 


Level  III  Needle  and  Catheter  Placement  T  9.52        $482.37  $224.87  $86.47 

36215  selective  catheter  pucement,  arterial  system;  each  rrst  order  thoraoc  or  brachiocephalic  branch,  within  a_ 
vascuur  family 

36216  selective  catheter  pucement,  arterial  system;  initial  second  order  thoracic  or  brachiocephauc  branch.  with- 
in a  vascuur  family 

3621 7  selective  catheter  pucement,  arterial  system;  initial  third  order  or  more  selective  thoracic  or 
brachiocephauc  branch.  within  a  vascuur  family 

343      36218  selective  catheter  pucement,  arterial  system;  additional  second  order.  third  order.  and  beyond,  thoraoc  or 
brachiocephauc  branch,  within  a  vascular  family  (use  in  adortk^n  to  36216  or  36217  as  approprute) 
selective  catheter  pucement,  arterial  system;  each  rrst  order  abdominal  pelvic.  or  lower  extremity  artery 
branch,  within  a  vascuur  family 

selective  catheter  pucement,  arterial  system;  initial  second  order  abdominau  pelvc,  or  lower  extremity  ar- 
tery branch,  within  a  vascuur  family 

selective  catheter  pucement,  arterial  system;  initial  third  order  or  more  selective  abdominau  pelvic.  or 
lower  extremity  artery  branch,  within  a  vascuur  family 

selective  catheter  pucement,  arterial  system;  additional  second  order,  third  order,  and  beyond.  abdominau 
pelvic.  or  lower  extremity  artery  branch.  within  a  vascuur  family  (use  in  addition  to  36246  or  38247  as  appro- 
PRIATE) 

PERCUTANEOUS  PORTAL  VEIN  CATHETERIZATION  BY  ANY  METHOD 

CATHETER  PUCEMENT  IN  CORONARY  ARTERY(S),  ARTERIAL  CORONARY  CONDUIT(S),  ANDOR  VENOUS  CORONARY  BYPASS 
GRAFT(S)  FOR  CORONARY  ANGIOGRAPHY  WITHOUT  CONCOMITANT  LEFT  HEART  CATHETERIZATION 

Placement  Transvenous  Caths/CutdO¥Wi  T  4.83        $244.73  $120.23  $48.95 

36488  PUCEMENT  OF  CENTRAL  VENOUS  CATHETER  (SUBCUVIAN,  JUGUUR,  OR  OTHER  VEIN)  (EG,  FOR  CENTRAL  VENOUS  PRESSURE, 
HYPERAUMENTATK5N,  HEMODIALYSIS,  OR  CHEMOTHERAPY);  PERCUTANEOUS.  AGE  2  YEARS  OR  UNDER 

36489  PUCEMENT  OF  CENTRAL  VENOUS  CATHETER  (SUBCUVIAN,  JUGUUR,  OR  OTHER  VEIN)  (EG,  FOR  CENTRAL  VENOUS  PRESSURE. 
HYPERAUMENTATKJN,  HEMODIALYSIS,  OR  CHEMOTHERAPY);  PERCUTANEOUS,  OVER  AGE  2 

346         36490    PUCEMENT  OF  CENTRAL  VENOUS  CATHETER  (SUBCUVIAN.  JUGUUR,  OR  OTHER  VEIN)  (EG,  FOR  CENTRAL  VENOUS  PRESSURE, 
HYPERAUMENTATION.  HEMODIALYSIS.  OR  CHEMOTHERAPY);  CUTDOWN.  AGE  2  YEARS  OR  UNDER 
36491     PUCEMENT  OF  CENTRAL  VENOUS  CATHETER  (SUBCUVIAN.  JUGUUR.  OR  OTHER  VEIN)  (EG.  FOR  CENTRAL  VENOUS  PRESSURE. 

HYPERAUMENTATION.  HEMODIALYSIS.  OR  CHEMOTHERAPY):  CUTDOWN.  OVER  AGE  2 
36493    REPOSITIONING  OF  PREVIOUSLY  PUCED  CENTRAL  VENOUS  CATHETER  UNDER  FLUOROSCOPKI  GUIDANCE 
36640    ARTERIAL  CATHETERIZATION  FOR  PROLONGED  INFUSION  THERAPY  (CHEMOTHERAPY).  CUTDOWN 

Injection  Procedures  for  Interventional  Radiology  T  2.93        $14&46  $62.15  $29.69 

19030    INJECTION  PROCEDURE  ONLY  FOR  MAMMARY  DUCTOGRAM  OR  GAUCTOGRAM 
20501     INJECTION  OF  SINUS  TRACT;  DIAGNOSTIC  (SINOGRAM) 
21 1 16    INJECTION  PROCEDURE  FOR  TEMPOROMANDIBUUR  JOINT  ARTHROGRAPHY 


36245 


36246 


36247 


36248 


36481 
93508 


(See  A*lendunO.  tor  Payment  olMedteal  Visits)  ».  ._. 

'  CPT  Mdes  and  descrptions  only  are  copyrigW  1997  American  Medk*  Aasodalton.  Ai  Rights  Reeeived.  App«e*ta  FARSrt)FARS  Appl^ 
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APC 

CPTV 
HCPCS» 

347 

23350 

347 

24220 

347 

25246 

347 

27093 

347 

27095 

347 

27370 

347 

27648 

347 

30200 

347 

31708 

347 

31710 

347 

31715 

347 

36005 

347 

38200 

347 

38790 

347 

42550 

347 

47500 

347 

47505 

347 

49400 

347 

49424 

347 

49427 

347 

50392 

347 

50393 

347 

50394 

347 

50395 

347 

50684 

347 

50690 

347 

51600 

347 

51605 

347 

51610 

347 

54230 

347 

56300 

347 

58340 

347 

62284 

347 

62290 

347 

62291 

347 

68850 

360 

Re«TX»val/R 

3fin 

33222 

360 

33223 

360 

36261 

360 

36262 

360 

36299 

360 

36531 

360 

36532 

360 

36534 

419 

44377 

419 

44378 

419 

44799 

426 

426 

44380 

426 

44382 

426 

44385 

426 

44386 

426 

44388 

426 

44389 

426 

46378 

426 

45380 

426 

G0105 

427 

Therapeutii 

427 

44390 

HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


INJECTION  procedure  FOR  SHOULDER  ARTHROGRAPHY 
INJECTION  PROCEDURE  FOR  ELBOW  ARTHROGRAPHY 
INJECTION  PROCEDURE  FOR  WRIST  ARTHROGRAPHY 
INJECTION  PROCEDURE  FOR  HIP  ARTHROGRAPHY;  WITHOUT  ANESTHESIA 
INJECTION  PROCEDURE  FOR  HIP  ARTHROGRAPHY;  WITH  ANESTHESIA 
INJECTION  PROCEDURE  FOR  KNEE  ARTHROGRAPHY 
INJECTION  PROCEDURE  FOR  ANKLE  ARTHROGRAPHY 
INJECTION  INTO  TURBINATE(S),  THERAPEUTIC 

INSTILLATION  OF  CONTRAST  MATERIAL  FOR  LARYNGOGRAPHY  OR  BRONCHOGRAPHY,  WITHOUT  CATHETERIZATION 
CATHETERIZATION  FOR  BRONCHOGRAPHY,  WITH  OR  WITHOUT  INSTILLATION  OF  CONTRAST  MATERIAL 
TRANSTRACHEAL  INJECTION  FOR  BRONCHOGRAPHY 

INJECTION  PROCEDURE  FOR  CONTRAST  VENOGRAPHY  (INCLUDING  INTRODUCTION  OF  NEEDLE  OR  INTRACATHETER) 
INJECTION  PROCEDURE  FOR  SPLENOPORTOGRAPHY 
INJECTION  PROCEDURE  FOR  LYMPHANGIOGRAPHY 
INJECTION  PROCEDURE  FOR  SIALOGRAPHY 

INJECTION  PROCEDURE  FOR  PERCUTANEOUS  TRANSHEPATIC  CHOLANGIOGRAPHY 

INJECTION  PROCEDURE  FOR  CHOLANGIOGRAPHY  THROUGH  AN  EXISTING  CATHETER  (EG.  PERCUTANEOUS  TRANSHEPATIC  OR  T- 
TUBE) 

INJECTION  OF  AIR  OR  CONTRAST  INTO  PERITONEAL  CAVITY  (SEPARATE  PROCEDURE) 

CONTRAST  INJECTION  FOR  ASSESSMENT  OF  ABSCESS  OR  CYST  VIA  PREVIOUSLY  PLACED  CATHETER  (SEPARATE  PROCEDURE) 
INJECTION  PROCEDURE  (EG,  CONTRAST  MEDIA)  FOR  EVALUATION  OF  PREVIOUSLY  PLACED  PERITONEAL-VENOUS  SHUNT 
INTRODUCTION  OF  INTRACATHETER  OR  CATHETER  INTO  RENAL  PELVIS  FOR  DRAINAGE  AND«DR  INJECTION,  PERCUTANEOUS 
INTRODUCTION  OF  URETERAL  CATHETER  OR  STENT  INTO  URETER  THROUGH  RENAL  PELVIS  FOR  DRAINAGE  ANDX)R  INJECTION. 
PERCUTANEOUS 

INJECTION  PROCEDURE  FOR  PYELOGRAPHY  (AS  NEPHROSTOGRAM,  PYELOSTOGRAM.  ANTEGRADE  PYELOURETEROGRAMS) 
THROUGH  NEPHROSTOMY  OR  PYELOSTOMY  TUBE,  OR  INDWELLING  URETERAL  CATHETER 

INTRODUCTION  OF  GUIDE  INTO  RENAL  PELVIS  AND/OR  URETER  WITH  DILATION  TO  ESTABLISH  NEPHROSTOMY  TRACT, 
PERCUTANEOUS 

INJECTION  PROCEDURE  FOR  URETEROGRAPHY  OR  URETEROPYELOGRAPHY  THROUGH  URETEROSTOMY  OR  INDWELUNG 
URETERAL  CATHETER 

INJECTION  PROCEDURE  FOR  VISUALIZATION  OF  ILEAL  CONDUIT  AND/OR  URETEROPYELOGRAPHY,  EXCLUSIVE  OF  RADIOLOGIC 
SERVICE 

INJECTION  PROCEDURE  FOR  CYSTOGRAPHY  OR  VOIDING  URETHROCYSTOGRAPHY 

INJECTION  PROCEDURE  AND  PLACEMENT  OF  CHAIN  FOR  CONTRAST  AND/OR  CHAIN  URETHROCYSTOGRAPHY 
INJECTION  PROCEDURE  FOR  RETROGRADE  URETHROCYSTOGRAPHY 
INJECTION  PROCEDURE  FOR  CORPORA  CAVERNOSOGRAPHY 

VASOTOMY  FOR  VASOGRAMS.  SEMINAL  VESICULOGRAMS,  OR  EPIDIDYMOGRAMS.  UNILATERAL  OR  BILATERAL 
CATHETERIZATION  AND  INTRODUCTION  OF  SALINE  OR  CONTRAST  MATERIAL  FOR  HYSTEROSONOGRAPHY  OR 
HYSTEROSALPINGOGRAPHY 

INJECTION  PROCEDURE  FOR  MYELOGRAPHY  AND/OR  COMPUTERIZED  AXIAL  TOMOGRAPHY,  SPINAL  (OTHER  THAN  C1-C2  AND  POS- 
TERIOR FOSSA) 

INJECTION  PROCEDURE  FOR  DISKOGRAPHY,  EACH  LEVEL;  LUMBAR 
INJECTION  PROCEDURE  FOR  DISKOGRAPHY,  EACH  LEVEL;  CERVICAL 
INJECTION  OF  CONTRAST  MEDIUM  FOR  DACRYOCYSTOGRAPHY 


Removal/Revision,  Pacemaker/Vascular  Device 


9M         $308.58 


$140.12 


$61.72 


REVISION  OR  RELOCATION  OF  SKIN  POCKET  FOR  PACEMAKER 

REVISION  OR  RELOCATION  OF  SKIN  POCKET  FOR  IMPLANTABLE  CARDIOVERTER-DEFIBRILLATOR 
REVISION  OF  IMPLANTED  INTRA-ARTERIAL  INFUSION  PUMP 
REMOVAL  OF  IMPLANTED  INTRA-ARTERIAL  INFUSION  PUMP 
UNUSTED  PROCEDURE,  VASCULAR  INJECTION 
REVISION  OF  IMPLANTABLE  INTRAVENOUS  INFUSION  PUMP 
REMOVAL  OF  IMPLANTABLE  INTRAVENOUS  INFUSION  PUMP 

REVISION  OF  IMPLANTABLE  VENOUS  ACCESS  PORT  AND/OR  SUBCUTANEOUS  RESERVaR 

SMALL  INTESTINAL  ENDOSCOPY,  ENTEROSCOPY  BEYOND  SECOND  PORTION  OF  DUODENUM,  INCLUDING  ILEUM;  WITH  BIOPSY,  SIN- 
GLE OR  MULTIPLE 

SMALL  INTESTINAL  ENDOSCOPY,  ENTEROSCOPY  BEYOND  SECOND  PORTION  OF  DUODENUM,  INCLUDING  ILEUM;  WITH  CONTROL  OF 
BLEEDING,  ANY  METHOD 
UNUSTED  PROCEDURE,  INTESTINE 

Lower  Ql  Endoscopy  T  6.85         $347.09  $187.81  $69.42 

ILEOSCOPY,  THROUGH  STOMA;  DIAGNOSTIC,  WITH  OR  WITHOUT  COLLECTION  OF  SPECIMEN(S)  BY  BRUSHING  OR  WASHING  (SEPA- 
RATE PROCEDURE) 

ILEOSCOPY,  THROUGH  STOMA;  WITH  BIOPSY,  SINGLE  OR  MULTIPLE 

ENDOSCOPIC  EVALUATION  OF  SMALL  INTESTINAL  (ABDOMINAL  OR  PELVIC)  POUCH;  DIAGNOSTIC, .WITH  OR  WITHOUT  COLLECTION 
OF  SPECIMEN(S)  BY  BRUSHING  OR  WASHING  (SEPARATE  PROCEDURE) 

ENDOSCOPIC  EVALUATION  OF  SMALL  INTESTINAL  (ABDOMINAL  OR  PELVIC)  POUCH;  WITH  BIOPSY.  SINGLE  OR  MULTIPLE 
COLONOSCOPY  THROUGH  STOMA;  DIAGNOSTIC,  WITH  OR  WITHOUT  COLLECTION  OF  SPECIMEN(S)  BY  BRUSHING  OR  WASHING 
(SEPARATE  PROCEDURE) 

COLONOSCOPY  THROUGH  STOMA;  WITH  BIOPSY.  SINGLE  OR  MULTIPLE 

COLONOSCOPY,  FLEXIBLE.  PROXIMAL  TO  SPLENIC  FLEXURE;  DIAGNOSTIC.  WITH  OR  WITHOUT  COLLECTION  OF  SPECIMEN(S)  BY 
BRUSHING  OR  WASHING,  WITH  OR  WITHOUT  COLON  DECOMPRESSION  (SEPARATE  PROCEDURE) 
COLONOSCOPY,  FLEXIBLE.  PROXIMAL  TO  SPLENIC  FLEXURE;  WITH  BIOPSY,  SINGLE  OR  MULTIPLE 
Colorectal  Ca  screening,  pt  at  high  risk 


:  Lower  Gl  Endoscopy  T 

COLONOSCOPY  THROUGH  STOMA;  WITH  REMOVAL  OF  FOREIGN  BODY 


8^ 


$416.5 


$224.19 


$83.3 


(Sm  Addandun  D.  tor  Payment  of  Medical  Visits) 

'  CPT  codas  and  descriptions  onty  are  copyrigM  1997  Americai  Medical  Association.  Al  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 

>  CopyrigM  1994  American  Dental  Association.  Al  rights  reserved. 
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/VDOENDUM  C— PROPOSED  HOSPITAL  CXlTPATIENT  PAYMENT  FOR  PROCEDURES  BY  APC— Continued 

Minimum 
unadfusted 
coirtsuraftce 


APC 


CPTV 
HCPCS 2 


HCPCS  Descriptkxi 


Status 
Indicator 


Relative 
weight 


Proposed 

payment 

rate 


Natnnal 
unadjusted 
coinsurance 


427 

44391 

427 

44392 

427 

44394 

427 

45355 

427 

45379 

427 

45382 

427 

45384 

427 

437 
437 
437 
437 
437 

437 
437 

446 
446 

446 

446 

446 
446 

447 
447 
447 
447 

447 
447 

447 
447 

447 
448 
448 
448 

448 
448 

448 

449 
449 
449 

449 


449 
449 
449 

449 
449 
449 

461 
451 
461 
451 


45386 


COLONOSCOPY  THROUGH 
COLONOSCOPY  THROUGH 
POLAR  CAUTERY 
COLONOSCOPY  THROUGH 
COLONOSCOPY,  RIGID  OR 
COLONOSCOPY.  FLEXIBLE, 
COLONOSCOPY,  FLEXIBLE. 
COLONOSCOPY,  FLEXIBLE, 
HOT  BIOPSY  FORCEPS  OR 
COLONOSCOPY.  FLEXIBLE, 
SNARE  TECHNIQUE 


STOMA;  WITH  CONTROL  OF  BLEEDING,  ANY  METHOD 

STOMA;  WITH  REMOVAL  OF  TUMOR(S),  POLYP(S),  OR  OTHER  LES«ON(S)  BY  HOT  BIOPSY  FORCEPS  OR  Bl- 

STOMA;  WITH  REMOVAL  OF  TUMOR(S),  POLYP(S),  OR  OTHER  LESION(S)  BY  SNARE  TECHNKXJE 

FLEXIBLE,  TRANSABDOMINAL  VIA  COLOTOMY,  SINGLE  OR  MULTIPLE 
PROXIMAL  TO  SPLENIC  FLEXURE;  WITH  REMOVAL  OF  FOREIGN  BODY 
PROXIMAL  TO  SPLENIC  FLEXURE;  WITH  CONTROL  OF  BLEEDING,  ANY  METHOD 
PROXIMAL  TO  SPLENIC  FLEXURE:  WITH  REMOVAL  OF  TUMOR(S),  POLYP(S),  OR  OTHER  LESK>I(S)  BY 

BIPOLAR  CAUTERY 

,  PROXIMAL  TO  SPLENIC  FLEXURE;  WITH  REMOVAL  OF  TUMOR(S).  POLYP(S),  OR  OTHER  LESION(S)  BY   . 


2.91 


$147.45 


$76.61 


$29.49 


Therapeutic  Anoscopy  »     > 

46608    ANOSCOPY;  WITH  REMOVAL  OF  FOREIGN  BODY 

ANOSCOPY;  WITH  REMOVAL  OF  SINGLE  TUMOR,  POLYP,  OR  OTHER  LESION  BY  HOT  BIOPSY  FORCEPS  OR  BIPOLAR  CAUTERY 
ANOSCOPY;  VI«TH  REMOVAL  OF  SINGLE  TUMOR.  POLYP.  OR  OTHER  LESION  BY  SNARE  TECHNIQUE 

ANOSCOPY;  VWTH  REMOVAL  OF  MULTIPLE  TUMORS.  POLYPS.  OR  OTHER  LESKDNS  BY  HOT  BK5PSY  FORCEPS.  BIPOLAR  CAUTERY  OR 
SNARE  TECHNIQUE 

ANOSCOPY;  WITH  CONTROL  OF  BLEEDING,  ANY  METHOD 

ANOSCOPY;  WITH  ABLATION  OF  TUMOR(S).  POLYP(S),  OR  OTHER  LES»ON(S)  NOT  AMENABLE  TO  REMOVAL  BY  HOT  BK3PSY  FOR- 
CEPS. BIPOLAR  CAUTERY  OR  SNARE  TECHNK3UE 

Diagnostic  Sigmoidoacopy  T  2.59        $131.23  $65.09  $26.25 

45300    PROCTOSIGMOIDOSCOPY.  RIGID;  DIAGNOSTIC.  WITH  OR  WITHOUT  COLLECTION  OF  SPECIMEN<S)  BY  BRUSHING  OR  WASHING  (SEP- 
ARATE PROCEDURE) 

PROCTOSIGMOIDOSCOPY,  RIGID;  WITH  BIOPSY,  SINGLE  OR  MULTIPLE 

SIGM0I00SO3PY,  FLEXIBLE;  DIAGNOSTIC.  WITH  OR  WITHOUT  COLLECTION  OF  SPECIMEN(S)  BY  BRUSHING  OR  WASHING  (SEPA- 
RATE PROCEDURE) 

SIGMOIDOSCOPY,  FLEXIBLE;  WITH  BIOPSY,  SINGLE  OR  MULTIPLE 
Cokxectal  Ca  screening 

Therapeutic  Proctosigmoidoscopy  T  6.87        $348.10  $184.76  $69.62 

45303   proctosigmoidoscopy.  rigid;  with  dilation,  any  method 

proctosigmoidoscopy,  rigid;  with  removal  of  foreign  body  * 

proctosigmoidoscopy,  rigid;  with  removal  of  single  tumor,  polyp,  or  other  leskdn  by  hot  biopsy  forceps  or  bi- 
polar cautery 

proctosigmoidoscopy,  rigid;  with  removal  of  single  tumor,  polyp,  or  other  lesion  by  snare  technkxje 
proctosigmoidoscopy,  rigid;  with  removal  of  multiple  tumors,  polyps,  or  other  lesions  by  hot  biopsy  forceps. 
Bipolar  cautery  or  snare  technique 

proctosigmoiooscopy,  rigid:  with  control  of  bleeding,  any  method 

proctosigmoidoscopy,  rigid;  with  ablation  of  tumor(s),  polyp(s).  or  other  lesion(s)  not  amenable  to  removal  by 
hot  biopsy  forceps.  bipolar  cautery  or  snare  technique  (eg,  laser) 
proctosigmoidoscopy.  rigid;  with  decompression  of  volvulus 


46610 
46611 
46612 

46614 
46615 


45305 
45330 

45331 
G0104 


45307 
45308 

45309 
45315 

45317 
45320 


45321 


5.37 


$272.09 


$141.25 


$64.42 


45333 


Therapetjtic  Flexible  Sigmoidoscopy  T 

45332    SIGMOIDOSCOPY.  FLEXIBLE;  WITH  REMOVAL  OF  FOREIGN  BODY 

SIGMOIDOSCOPY.  FLEXIBLE:  WITH  REMOVAL  OF  TUMOR(S),  POLYP(S),  OR  OTHER  LESION(S)  BY  HOT  BKDPSY  FORCEPS  OR  BIPOLAR 

CAUTERY 

SIGMOIDOSCOPY.  FLEXIBLE;  WITH  CONTROL  OF  BLEEDING.  ANY  METHOD 

SIGMOIDOSCOPY.  FLEXIBLE;  WITH  DECOMPRESSION  OF  VOLVULUS,  ANY  METHOD 

SIGMOIDOSCOPY.  FLEXIBLE;  WITH  REMOVAL  OF  TUMOR(S).  POLYP(S),  OR  OTHER  LESION(S)  BY  SNARE  TECHNIQUE 


45334 
46337 
45338 


$395.22 


$215.38 


$79.04 


Complex  Gl  Endoscopy  T  7.8 

43219    ESOPHAGOSCOPY,  RIGID  OR  FLEXIBLE;  WITH  INSERTION  OF  PLASTIC  TUBE  OR  STENT 

ESOPHAGOSCOPY.  RIGID  OR  FLEXIBLE;  VWTH  ABLATION  OF  TUMOR(S).  POLYP(S).  OR  OTHER  LESION(S).  NOT  AMENABLE  TO  RE- 
MOVAL BY  HOT  BIOPSY  FORCEPS.  BIPOLAR  CAUTERY  OR  SNARE  TECHNIQUE 

UPPER  GASTROINTESTINAL  ENDOSCOPY  INCLUDING  ESOPHAGUS.  STOMACH,  AND  EITHER  THE  DUODENUM  ANDOR  JEJUNUM  AS 
APPROPRIATE;  WITH  ABLATION  OF  TUMOR(S),  POLYP(S),  OR  OTHER  LESION(S)  NOT  AMENABLE  TO  REMOVAL  BY  HOT  BKDPSY  FOR- 
CEPS, BIPOLAR  CAUTERY  OR  SNARE  TECHNIQUE 

UPPER  GASTROINTESTINAL  ENDOSCOPY  INCLUDING  ESOPHAGUS,  STOMACH,  AND  EITHER  THE  DUODENUM  ANDiTOR  JEJUNUM  AS 
APPROPRIATE;  WITH  ENDOSCOPIC  ULTRASOUND  EXAMINATION 

ENDOSCOPIC  RETROGRADE  CHOLANGIOPANCREATOGRAPHY  (ERCP);  WITH  ABLATION  OF  TUMOR(S),  POLYP(S),  OR  OTHER  LE- 
SION(S)  NOT  AMENABLE  TO  REMOVAL  BY  HOT  BIOPSY  FORCEPS,  BIPOLAR  CAUTERY  OR  SNARE  TECHNKXiE 

SMALL  INTESTINAL  ENDOSCOPY,  ENTEROSCOPY  BEYOND  SECOND  PORTION  OF  DUODENUM.  NOT  INCLUDING  ILEUM:  WITH  ABLA- 
TION OF  TUMOR(S),  POLYP(S).  OR  OTHER  LESION(S)  NOT  AMENABLE  TO  REMOVAL  BY  HOT  BIOPSY  FORCEPS,  BIPOLAR  CAUTERY 
OR  SNARE  TECHNIQUE 

COLONOSCOPY  THROUGH  STOMA;  WITH  ABLATION  OF  TUMOR(S),  POLYP(S),  OR  OTHER  LESION(S)  NOT  AMENABLE  TO  REMOVAL  BY 
HOT  BIOPSY  FORCEPS,  BIPOLAR  CAUTERY  OR  SNARE  TECHNIQUE 
SIGMOIDOSCOPY,  FLEXIBLE;  WITH  ABLATION  OF  TUMOR(S),  POLYP(S),  OR  OTHER  LESION(S)  NOT  AMENABLE  TO  REMOVAL  BY  HOT 

BIOPSY  FORCEPS,  BIPOLAR  CAUTERY  OR  SNARE  TECHNIQUE  _  

COLONOSCOPY.  FLEXIBLE.  PROXIMAL  TO  SPLENIC  FLEXURE;  WITH  ABLATION  OF  TUMOR(S),  POLYP(S).  OR  OTHER  LESION(S)  NOT 
AMENABLE  TO  REMOVAL  BY  HOT  BIOPSY  FORCEPS,  BIPOLAR  CAUTERY  OR  SNARE  TECHNIQUE 
Level  I  Anal/Rectal  Procedures  T  2.56        $129.71  $54.24  S25.94 

46070     INCISION.  ANAL  SEPTUM  (INFANT) 

46083    INCISION  OF  THROMBOSED  HEMORRHOID,  EXTERNAL 

46220    PAPILLECTOMY  OR  EXOSION  OF  SINGLE  TAG,  ANUS  (SEPARATE  PROCEDURE) 


43228 


43258 


43259 


43272 


44369 


44393 
45339 


45383 


(See  Addendum  D.  lor  Payment  olMedfcalVBils)  ,.^-w,..^  ._^ 

'  CPT  coda*  wid  deeo^Mons  only  «e  ccpyrigMl997  American  Medical  Asaociabon.  Al  Rights  Raeerved.  AppicaUe  FARSOFARS  Apply. 

2  CopyrlgM  IQMAmartcan  Dental  Aasodalion.  Al  rights  reserved. 
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Addendum  C— Proposed  hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS2 


HCPCS  Description 


Status 


Relative 


Proposed 
payntent 


National 
unad|ustad 
coinsurance 


Minimum 
unadjusted 
coinsurance 


HEMORRHOIDECTOMY,  BY  SIMPLE  UGATURE  (EG.  RUBBER  BAND) 
EXCISION  OF  EXTERNAL  HEMORRHOID  TAGS  AND/OR  MULTIPLE  PARLUE 
ENUCLEATION  OR  EXCISION  OF  EXTERNAL  THROMBOTIC  HEMORRHOID 
INJECTION  OF  SCLEROSING  SOuUTION,  HEMORRHOIDS 

DESTRUCTION  OF  HEMORRHOIDS,  ANY  METHOD;  INTERNAL  •       ■ 

DESTRUCTION  OF  HEMORRHOIDS,  ANY  METHOD;  EXTERNAL 
DESTRUCTION  OF  HEMORRHOIDS,  ANY  METHOD;  INTERNAL  AND  EXTERI^L 

CURETTAGE  OR  CAUTERIZATION  OF  ANAL  FISSURE,  INCLUDING  DILATION  OF  ANAL  SPHINCTER  (SEPARATE  PROCEDURE);  INITIAL 
CURETTAGE  OR  CAUTERIZATION  OF  ANAL  FISSURE,  INCLUDING  DILATION  OF  ANAL  SPHINCTER  (SEPARATE  PROCEDURE);  SUBSE- 
QUENT 

LIGATION  OF  INTERNAL  HEMORRHOIDS;  SINGLE  PROCEDURE 
LIGATION  OF  INTERNAL  HEMORRHOIDS;  MULTIPLE  PROCEDURES 

lal/Rectal  Procedures  T  4.82        $244.23  $109.61  $48.85 

TRANSRECTAL  DRAINAGE  OF  PELVIC  ABSCESS 

INCISION  AND  DRAINAGE  OF  SUBMUCOSAL  ABSCESS,  RECTUM 

INCISION  AND  DRAINAGE  OF  DEEP  SUPRALEVATOR,  PELVIRECTAL  OR  RETRORECTAL  ABSCESS 

BIOPSY  OF  ANORECTAL  WALL,  ANAL  APPROACH  (EG,  CONGENITAL  MEGACOLON) 

REDUCTION  OF  PROCIDENTIA  (SEPARATE  PROCEDURE)  UNDER  ANESTHESIA 

DILATION  OF  ANAL  SPHINCTER  (SEPARATE  PROCEDURE)  UNDER  ANESTHESIA  OTHER  THAN  LOCAL 

DILATION  OF  RECTAL  STRICTURE  (SEPARATE  PROCEDURE)  UNDER  ANESTHESIA  OTHER  THAN  LOCAL 

REMOVAL  OF  FECAL  IMPACTION  OR  FOREIGN  BODY  (SEPARATE  PROCEDURE)  UNDER  ANESTHESIA 

UNLISTED  PROCEDURE,  RECTUM 

REMOVAL  OF  ANAL  SETON,  OTHER  MARKER 

INCISION  AND  DRAINAGE  OF  ISCHIORECTAL  AND/OR  PERIRECTAL  ABSCESS  (SEPARATE  PROCEDURE) 

INCISION  AND  DRAINAGE,  PERIANAL  ABSCESS,  SUPERFICIAL 

SPHINCTEROTOMY,  ANAL,  DIVISION  OF  SPHINCTER  (SEPARATE  PROCEDURE) 

CRYPTECTOMY;  SINGLE 

REMOVAL  OF  THIERSCH  WIRE  OR  SUTURE,  ANAL  CANAL 

UNUSTED  PROCEDURE,  ANUS 

naVRectal  Procedures  T  •     16.87         $854.79         -     $445.22  $170.96 

ANORECTAL  MYOMECTOMY 
DIVISION  OF  STRICTURE  OF  RECTUM 

EXCISION  OF  RECTAL  TUMOR  BY  PROCTOTOMY,  TRANSSACRAL  OR  TRANSCOCCYGEAL  APPROACH 
EXCISION  OF  RECTAL  TUMOR,  TRANSANAL  APPROACH 

DESTRUCTION  OF  RECTAL  TUMOR,  ANY  METHOD  (EG.  ELECTROOESICCATION)  TRANSANAL  APPROACH 
PROCTOPLASTY;  FOR  STENOSIS 

PROCTOPLASTY;  FOR  PROLAPSE  OF  MUCOUS  MEMBRANE 
REPAIR  OF  RECTOCELE  (SEPARATE  PROCEDURE) 

INCISION  AND  DRAINAGE  OF  INTRAMURAL,  INTRAMUSCULAR,  OR  SUBMUCOSAL  ABSCESS,  TRANSANAL,  UNDER  ANESTHESIA 
INCISION  AND  DRAINAGE  OF  ISCHIORECTAL  OR  INTRAMURAL  ABSCESS.  WITH  FISTULECTOMY  OR  FISTULOTOMY,  SUBMUSCUUR. 
WITH  OR  WITHOUT  PLACEMENT  OF  SETON 
FISSURECTOMY,  WITH  OR  WITHOUT  SPHINCTEROTOMY 
CRYPTECTOMY;  MULTIPLE  (SEPARATE  PROCEDURE) 
HEMORRHOIDECTOMY,  EXTERNAL  COMPLETE 
HEMORRHOIDECTOMY,  INTERNAL  AND  EXTERNAL.  SIMPLE; 

HEMORRHOIDECTOMY,  INTERNAL  AND  EXTERNAL,  SIMPLE;  WITH  FISSURECTOMY 

HEMORRHOIDECTOMY,  INTERNAL  AND  EXTERNAL,  SIMPLE;  WITH  FISTULECTOMY,  WITH  OR  WITHOUT  FISSURECTOMY 
HEMORRHOIDECTOMY,  INTERNAL  AND  EXTERNAL,  COMPLEX  OR  EXTENSIVE; 

HEMORRHOIDECTOMY,  INTERNAL  AND  EXTERNAL.  COMPLEX  OR  EXTENSIVE;  WITH  FISSURECTOMY 
HEMORRHOIDECTOMY,  INTERNAL  AND  EXTERNAL.  COMPLEX  OR  EXTENSIVE;  WITH  FISTULECTOMY,  WITH  OR  WITHOUT 
FISSURECTOMY 

SURGICAL  TREATMENT  OF  ANAL  FISTULA  (FISTULECTOMY/FISTULOTOMY);  SUBCUTANEOUS 
SURGICAL  TREATMENT  OF  ANAL  FISTULA  (FISTULECTOMY/FISTULOTOMY);  SUBMUSCXJUfl 

SURGICAL  TREATMENT  OF  ANAL  FISTULA  (FISTULECTOMY/FISTULOTOMY);  COMPLEX  OR  MULTIPLE,  WITH  OR  WITHOUT  PLACEMENT 
OF  SETON 

SURGICAL  TREATMENT  OF  ANAL  FISTULA  (FISTULECTOMY/FISTULOTOMY);  SECOND  STAGE 
CLOSURE  OF  ANAL  FISTULA  WITH  RECTAL  ADVANCEMENT  FLAP 
ANOPLASTY,  PLASTIC  OPERATION  FOR  STRICTURE;  ADULT 
SPHINCTEROPLASTY,  ANAL,  FOR  INCONTINENCE  OR  PROLAPSE;  ADULT 
GRAFT  (THIERSCH  OPERATION)  FOR  RECTAL  INCONTINENCE  ANDADR  PROLAPSE 
SPHINCTEROPLASTY,  ANAL.  FOR  INCONTINENCE,  ADULT;  MUSCLE  TRANSPLANT 

SPHINCTEROPLASTY,  ANAL.  FOR  INCONTINENCE.  ADULT;  LEVATOR  MUSCLE  IMBRICATION  (PARK  POSTERIOR  ANAL  REPAIR) 
SPHINCTEROPLASTY,  ANAL,  FOR  INCONTINENCE.  ADULT;  IMPLANTATION  ARTIFICIAL  SPHINCTER 
CRYOSURGERY  OF  RECTAL  TUMOR;  BENIGN 
CRYOSURGERY  OF  RECTAL  TUMOR;  MALIGNANT 


451 

46221 

451 

46230 

451 

46320 

451 

46500 

451 

46934 

451 

46935 

451 

46936 

451 

46940 

451 

46942 

451 

46945 

451 

46946 

4.'i? 

Leveill  A 

452 

45000 

452 

45005 

452 

45020 

452 

45100 

452 

45900 

452 

45905 

452 

45910 

452 

45915 

452 

45999 

452 

46030 

452 

46040 

452 

46050 

452 

46080 

^V 

46210 

45? 

46754 

452 

46999 

453 

Level  III  A 

453 

45108 

453 

45150 

4M 

45160 

4fa 

45170 

453. 

45190 

453 

45500 

453 

45505 

453 

45560 

4.S3 

46045 

463 

46060 

4Fa 

46200 

4«W 

46211 

453 

46250 

453 

46255 

453 

46257 

4.S3 

46258 

4.S3 

46260 

4.«>3 

46261 

453 

46262 

4,<>3 

46270 

453 

46275 

463 

46280 

453 

46285 

453 

46288 

453 

46700 

4.<>3 

48750 

463 

46753 

4.<>3 

46760 

453 

46761 

453 

46762 

453 

46937 

453 

46938 

456    Endoscopic  Retrograde  Cholangiopancreatography  (ERCP) 


9.78         $495.55 


S257.19 


$99.11 


456 

456 

456 
456 

456 


43260 

43261 
43262 
43263 

43264 


ENDOSCOPIC  RETROGRADE  CHOLANGIOPANCREATOGRAPHY  (ERCP);  DIAGNOSTIC.  WITH  OR  WITHOUT  COLLECTION  OF  SPECI- 

MEN(S)  BY  BRUSHING  OR  WASHING  (SEPARATE  PROCEDURE) 

ENDOSCOPIC  RETROGRADE  CHOLANGIOPANCREATOGRAPHY  (ERCP);  WITH  BIOPSY,  SINGLE  OR  MULTIPLE 

ENDOSCOPIC  RETROGRADE  CHOLANGIOPANCREATOGRAPHY  (ERCP);  WITH  SPHINCTEROTOMY/PAPILLOTOMY 

ENDOSCOPIC  RETROGRADE  CHOLANGIOPANCREATOGRAPHY  (ERCP);  WITH  PRESSURE  MEASUREMENT  OF  SPHINCTER  OF  ODDI 

(PANCREATIC  DUCT  OR  COMMON  BILE  DUCT) 

ENDOSCOPIC  RETROGRADE  CHOLANGIOPANCREATOGRAPHY  (ERCP);  WITH  ENDOSCOPIC  RETROGRADE  REMOVAL  OF  STONE(S) 

FROM  BILIARY  AND/OR  PANCREATIC  DUCTS  •  ^ 


(Sm  Addendum  D.  lor  Payment  of  Medical  Visits) 

<  CPT  codes  end  descriptions  only  are  copyiigM  1997  America  Medical  Asaobaian. 

>  Copyright  1994  American  Dental  Assodaaon.  Al  rights  reserved. 


Al  Rights  Reserved.  ApfHicaHe  FARS/DFARS  Appty. 
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Addendum  C— Proposed  Hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS» 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadiuaM 


456 


456 


466 


43265 
43267 
43268 


466    43269 


456 

458 
458 
468 
468 

458 
458 
468 

468 
458 

459 
469 
458 
450 
460 
450 

459 
466 
466 
466 

466 
466 

486 
466 
466 
466 

466 
466 
466 
466 

466 
466 
466 
466 
466 
466 
466 

466 
466 
466 
466 
466 
466 
466 
466 
466 
466 
466 

470 
470 
470 
470 
470 
470 
470 
470 
470 
470 


43271 


ENDOSCOPIC  RETROGRADE  CHOLANGIOPANCREATOGRAPHY  (ERCP);  WITH  ENDOSCOPIC  RETROGRADE  DESTRUCTK3N. 

LITHOTRIPSY  OF  STONE(S),  ANY  METHOD 

ENDOSCOPIC  RETROGRADE  CHOLANGIOPANCREATOGRAPHY  (ERCP);  WITH  ENDOSCOPIC  RETROGRADE  INSERTK3N  OF 

NASOBILIARY  OR  NASOPANCREATIC  DRAINAGE  TUBE  W 

ENDOSCOPIC  RETR<X3RADE  CHOLANGKJPANCREATOGRAPHY  (ERCP);  WITH  ENDOSCOPIC  RETROGRADE  INSERTK3N  OF  TUBE  OR 

STENT  INTO  BILE  OR  PANCREATIC  DUCT 

ENDOSCOPIC  RETROGRADE  CHOLANGIOPANCREATOGRAPHY  (ERCP);  WITH  ENDOSCOPE  RETROGRADE  REMOVAL  OF  FOREIGN 

BODY  AND^OR  CHANGE  OF  TUBE  OR  STENT 

ENDOSCOPIC  RETROGRADE  CHOLANGIOPANCREATOGRAPHY  (ERCP);  WITH  ENDOSCOPIC  RETROGRADE  BALLOON  DtLATKJN  OF 

AMPULLA,  BIUARY  AND«3R  PANCREATIC  DUCT(S) 


$366.34 


$181.59 


S73.27 


Percutaneous  BHiary  Endoscopic  Procedures  T  7.23 

47510    INTRODUCTION  OF  PERCUTANEOUS  TRANSHEPATIC  CATHETER  FOR  BIUARY  DRAINAGE 

INTR<X)UCTION  OF  PERCUTANEOUS  TRANSHEPATIC  STENT  FOR  INTERNAL  AND  EXTERNAL  BILIARY  DRAINAGE 

BIUARY  ENDOSCOPY,  PERCUTANEOUS  VIA  T-TUBE  OR  OTHER  TRACT;  DIAGNOSTIC,  WITH  OR  WITHOUT  COLLECTION  OF  SPECI- 

MEN(S)  BY  BRUSHING  ANDOR  WASHING  (SEPARATE  PROCEDURE) 

BIUARY  ENDOSCOPY.  PERCUTANEOUS  VIA  T-TUBE  OR  OTHER  TRACT;  WITH  BK)PSY,  SINGLE  OR  MULTIPLE 

BIUARY  ENDOS<X>PY,  PERCUTANEOUS  VIA  T-TUBE  OR  OTHER  TRACT;  WITH  REMOVAL  OF  STONE(S) 

BIUARY  ENDOSCOPY.  PERCUTANEOUS  VIA  T-TUBE  OR  OTHER  TRACT;  WITH  DILATION  OF  BILIARY  DUCT  STRICTURE(S)  WITHOUT 

STENT 

BIUARY  ENDOSCOPY,  PERCUTANEOUS  VIA  T-TUBE  OR  OTHER  TRACT;  WITH  DILATK3N  OF  BILIARY  DUCT  STRICTURE(S)  WITH  STENT 

BIUARY  DUCT  STONE  EXTRACTION.  PERCUTANEOUS  VIA  T-TUBE  TRACT.  BASKET,  OR  SNARE  (EG.  BURHENNE  TECHNK3UE) 

Peritoneal  and  Abdominal  Procedures  T  18.06        $915.09  $496.52  $183.02 

49085    REMOVAL  OF  PERITONEAL  FOREIGN  BODY  FROM  PERITONEAL  CAVITY 

UMBILECTOMY,  OMPHALECTOMY.  EXCISKDN  OF  UMBILICUS  (SEPARATE  PROCEDURE) 
INSERTION  OF  INTRAPERITONEAL  CANNULA  OR  CATHETER  FOR  DRAINAGE  OR  DIALYSIS;  TEMPORARY 
INSERTION  OF  INTRAPERITONEAL  CANNULA  OR  CATHETER  FOR  DRAINAGE  OR  DIALYSIS;  PERMANENT 

EXCHANGE  OF  PREVKXJSLY  PLACED  ABSCESS  OR  CYST  DRAINAGE  C^ATHETER  UNDER  RADKXOQICAL  GUIDANCE  (SEPARATE  PRO- 
CEDURE) 
REVISKJN  OF  PERITONEAL-VENOUS  SHUNT 

HemiaWydrocele  Procedures  T  21.43     $1,086.85  $662.97  $217.17 

49495    REPAIR  INITIAL  INGUINAL  HERNIA,  UNDER  AGE  6  MONTHS.  WITH  OR  WITHOUT  HYDROCELECTOMY;  REDUOBLE 

REPAIR  INITIAL  INGUINAL  HERNIA,  UNDER  AGE  6  MONTHS,  WITH  OR  WITHOUT  HYDROCELECTOMY;  INCARCERATED  OR  STRAN- 
GULATED   

REPAIR  INITIAL  INGUINAL  HERNIA,  AGE  6  MONTHS  TO  UNDER  5  YEARS.  WITH  OR  WITHOUT  HYDROCELECTOMY;  REDUCIBLE 

REPAIR  INITIAL  INGUINAL  HERNIA,  AGE  6  MONTHS  TO  UNDER  5  YEARS,  WITH  OR  WITHOUT  HYDROCELECTOMY;  INCARCERATED  OR 

STRANGULATED 

REPAIR  INITIAL  INGUINAL  HERNIA,  AGE  5  YEARS  OR  OVER;  REDUCIBLE 

REPAIR  INITIAL  INGUINAL  HERNIA.  AGE  5  YEARS  OR  OVER;  INCARCERATED  OR  STRANGULATED 

REPAIR  RECURRENT  INGUINAL  HERNIA,  ANY  AGE;  REDUCIBLE 

REPAIR  RECURRENT  INGUINAL  HERNIA.  ANY  AQE;  INCARCERATED  OR  STRANGULATED 

REPAIR  INGUINAL  HERNIA.  SUDING,  ANY  AGE 

REPAIR  LUMBAR  HERNIA 

REPAIR  INITIAL  FEMORAL  HERNIA.  ANY  AGE,  REDUCIBLE; 

REPAIR  INITIAL  FEMORAL  HERNIA.  ANY  AGE.  REDUQBLE;  INCARCERATED  OR  STRANGULATED 

REPAIR  RECURRENT  FEMORAL  HERNIA;  REDUOBLE 

REPAIR  RECURRENT  FEMORAL  HERNIA;  INORCERATED  OR  STRANGULATED 

REPAIR  INITIAL  INCISK3NAL  OR  VENTRAL  HERNIA;  REDUCIBLE 

REPAIR  INITIAL  INCISKJNAL  OR  VENTRAL  HERNIA;  INCARCERATED  OR  STRANGULATED 

REPAIR  RECURRENT  INCISIONAL  OR  VENTRAL  HERNIA;  REDUCIBLE 

REPAIR  RECURRENT  INOSIONAL  OR  VENTRAL  HERNIA;  INCARCERATED  OR  STRANGULATED 

IMPLANTATION  OF  MESH  OR  OTHER  PROSTHESIS  FOR  INCISK3NAL  OR  VENTRAL  HERNIA  REPAIR  (UST  SEPARATELY  IN  ADOITION  TO 

CODE  FOR  THE  INCISIONAL  OR  VENTRAL  HERNIA  REPAIR) 

REPAIR  EPIGASTRIC  HERNIA  (EG,  PREPERITONEAL  FAT);  REDUOBLE  (SEPARATE  PROCEDURE) 

REPAIR  EPIGASTRIC  HERNIA  (EG.  PREPERITONEAL  FAT);  INCARCERATED  OR  STRANGULATED 

REPAIR  UM8IUCAL  HERNIA.  UNDER  AGE  5  YEARS:  REDUCIBLE 

REPAIR  UMBIUCAL  HERNIA,  UNDER  AGE  5  YEARS;  INC^VRCERATED  OR  STRANGULATED 

REPAIR  UMBILICAL  HERNIA,  AGE  5  YEARS  OR  OVER;  REDUCIBLE 

REPAIR  UMBIUCAL  HERNIA,  AGE  5  YEARS  OR  OVER;  INCARCERATED  OR  STRANGULATED 

REPAIR  SPIGEUAN  HERNIA 

REPAIR  OF  SMAU  OMPHALOCELE,  WITH  PRIMARY  CLOSURE 

EXaSKJN  OF  URACHAL  CYST  OR  SINUS,  VWTH  OR  WITHOUT  UMBIUCAL  HERNIA  REPAIR 

EXCISION  OF  HYDROCELE;  UNILATERAL 

EXCISION  OF  HYDROCELE;  BILATERAL 

Tube  Procedures  T  ^22        $11i49  $64.92  $22.50 

31 502    TRACHEOTOMY  TUBE  CHANGE  PRIOR  TO  ESTABUSHMENT  OF  FISTULA  TRACT 
CHANGE  OF  GASTROSTOMY  TUBE 

REPOSmONING  OF  THE  GASTRIC  FEEDING  TUBE  THROUGH  THE  DUODENUM  FOR  ENTERIC  NUTRITION 
UNUSTED  PROCEDURE,  STOMACH 

CHANGE  OF  PERCUTANEOUS  BIUARY  DRAINAGE  CATHETER 
REVISKJN  AN»OR  REINSERTION  OF  TRANSHEPATTC  TUBE 
UNUSTED  PROCEDURE,  BILIARY  TRACT 

REMOVAL  OF  PERMANENT  INTRAPERITONEAL  CANNULA  OR  CATHETER 
REMOVAL  OF  PERITONEAL-VENOUS  SHUNT 


47511 
47552 

47553 
47554 
47555 

47556 
47630 


492S0 
49420 
49421 
49423 

49426 


49496 

49500 
49501 

49505 
49507 
49520 
49521 
49525 
49640 
49550 
49553 
49555 
49557 
49560 
49661 
49565 
49566 
49568 

49570 
49572 
49580 
49582 
49585 
49587 
49590 
49600 
51500 
55040 
56041 


43760 
43781 
43999 
47525 
47530 
47999 
49422 
49429 


(See  A«endumO.  lor  Payment  of  Metfcal  VMS)  ^  .  ^.^  „^,^.^  ._^ 

*  CIH' coda*  wid  daacrip«or»  only  ve  copyrtghi  1997  Arnericw  Medteal  AasoeWloii.  Al  Right*  Reeerved.  Appletfa  FARSOFARS  Apply. 

'Copyright  1994  Amsriewi  Dental  Assodabon.  All  rights  reserved. 
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Addendum  C— Proposed  Hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS2 


HCPCS  Description 


Status 

indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 

coinsurance 


470  49999  UNUSTED  PROCEDURE,  ABDOMEN,  PERITONEUM  AND  OMENTUM 

470  50688  CHANGE  OF  URETEROSTOMY  TUBE 

470  51705  CHANGE  OF  CYSTOSTOMY  TUBE;  SIMPLE 

470  51710  CHANGE  OF  CYSTOSTOMY  TUBE;  COMPLICATED 


523 


523 


523 


523 


523 

523 
523 


5.06        $256.39 


521  Level  I  Cystourethrosccpy  and  other  Genitourinaty  Procedures                                 T 

521  50398    CHANGE  OF  NEPHROSTOMY  OR  PYELOSTOMY  TUBE 

521  52000    CYSTOURETHROSCCPY  (SEPARATE  PROCEDURE) 

521  52265    CYSTOURETHROSCCPY,  WITH  DILATION  OF  BLADDER  FOR  INTERSTITIAL  CYSTITIS;  LOCAL  ANESTHESIA 


522    Level  II  Cystourethroscopy  and  other  Genitourinary  Procedures 


10.46        $530.00 


$112.10 


$262.39 


$51.28 


$106.00 


RENAL  ENDOSCOPY  THROUGH  ESTABLISHED  NEPHROSTOMY  OR  PYELOSTOMY,  WITH  OR  WITHOUT  IRRIGATION.  INSTILLATION.  OR 
URETEROPYELOGRAPHY,  EXCLUSIVE  OF  RADIOLOGIC  SERVICE: 

RENAL  ENDOSCOPY  THROUGH  ESTABLISHED  NEPHROSTOMY  OR  PYELOSTOMY.  WITH  OR  WITHOUT  IRRIGATION.  INSTILLATION,  OR 
URETEROPYELOGRAPHY.  EXCLUSIVE  OF  RADIOLOGIC  SERVICE;  WITH  URETERAL  CATHETERIZATION.  WITH  OR  WITHOUT  DILATION 
OF  URETER 

RENAL  ENDOSCOPY  THROUGH  ESTABLISHED  NEPHROSTOMY  OR  PYELOSTOMY.  WITH  OR  WITHOUT  IRRIGATION.  INSTILLATION.  OR 
URETEROPYELOGRAPHY,  EXCLUSIVE  OF  RADIOLOGIC  SERVICE;  WITH  BIOPSY 

RENAL  ENDOSCOPY  THROUGH  ESTABLISHED  NEPHROSTOMY  OR  PYELOSTOMY.  WITH  OR  WITHOUT  IRRIGATION,  INSTILLATION.  OR 
URETEROPYELOGRAPHY,  EXCLUSIVE  OF  RADIOLOGIC  SERVICE;  WITH  FULGURATION  AND/OR  INCISION,  WITH  OR  WITHOUT  BIOPSY 
RENAL  ENDOSCOPY  THROUGH  ESTABLISHED  NEPHROSTOMY  OR  PYELOSTOMY,  WITH  OR  WITHOUT  IRRIGATION,  INSTILLATION.  OR 
URETEROPYELOGRAPHY,  EXCLUSIVE  OF  RADIOLOGIC  SERVICE;  WITH  INSERTION  OF  RADIOACTIVE  SUBSTANCE  WITH  OR  WITHOUT 
BIOPSY  AND/OR  FULGURATION 

RENAL  ENDOSCOPY  THROUGH  ESTABLISHED  NEPHROSTOMY  OR  PYELOSTOMY.  WITH  OR  WITHOUT  IRRIGATION,  INSTILLATION.  OR 
URETEROPYELOGRAPHY,  EXCLUSIVE  OF  RADIOLOGIC  SERVICE;  WITH  REMOVAL  OF  FOREIGN  BODY  OR  CALCULUS 
CYSTOURETHROSCOPY.  WITH  URETERAL  CATHETERIZATION,  WITH  OR  WITHOUT  IRRIGATION.  INSTILLATION.  OR 
URETEROPYELOGRAPHY.  EXCLUSIVE  OF  RADIOLOGIC  SERVICE; 

CYSTOURETHROSCOPY,  WITH  URETERAL  CATHETERIZATION,  WITH  OR  WITHOUT  IRRIGATION.  INSTILLATION.  OR 
URETEROPYELOGRAPHY,  EXCLUSIVE  OF  RADIOLOGIC  SERVICE;  WITH  BRUSH  BIOPSY  OF  URETER  AND/OR  RENAL  PELVIS 
CYSTOURETHROSCOPY,  WITH  EJACULATORY  DUCT  CATHETERIZATION.  WITH  OR  WITHOUT  IRRIGATION.  INSTILLATION.  OR  DUCT 
RADIOGRAPHY,  EXCLUSIVE  OF  RADIOLOGIC  SERVICE 
CYSTOURETHROSCOPY,  WITH  BIOPSY 

CYSTOURETHROSCOPY,  WITH  FULGURATION  (INCLUDING  CRYOSURGERY  OR  USER  SURGERY)  OF  TRIGONE,  BLADDER  NECK. 
PROSTATIC  FOSSA  URETHRA  OR  PERIURETHRAL  GLANDS 

CYSTOURETHROSCOPY,  WITH  FULGURATION  (INCLUDING  CRYOSURGERY  OR  LASER  SURGERY)  OR  TREATMENT  OF  MINOR  (LESS 
THAN  0.5  CM)  LESION(S)  WITH  OR  WITHOUT  BIOPSY 

CYSTOURETHROSCOPY.  WITH  DILATION  OF  BLADDER  FOR  INTERSTITIAL  CYSTITIS;  GENERAL  OR  CONDUCTION  (SPINAL)  ANESTHE- 
SIA 

CYSTOURETHROSCOPY.  WITH  INTERNAL  URETHROTOMY;  FEMALE 
CYSTOURETHROSCOPY,  WITH  INTERNAL  URETHROTOMY;  MALE 
CYSTOURETHROSCOPY  WITH  DIRECT  VISION  INTERNAL  URETHROTOMY 

CYSTOURETHROSCOPY,  WITH  CALIBRATION  AND/OR  DILATION  OF  URETHRAL  STRICTURE  OR  STENOSIS.  WITH  OR  WITHOUT 
MEATOTOMY,  WITH  OR  WITHOUT  INJECTION  PROCEDURE  FOR  CYSTOGRAPHY,  MALE  OR  FEMALE 
CYSTOURETHROSCOPY.  WITH  STEROID  INJECTION  INTO  STRICTURE 

CYSTOURETHROSCOPY  FOR  TREATMENT  OF  THE  FEMALE  URETHRAL  SYNDROME  WITH  ANY  OR  ALL  OF  THE  FOUOWINQ: 
URETHRAL  MEATOTOMY,  URETHRAL  DILATION,  INTERNAL  URETHROTOMY.  LYSIS  OF  URETHROVAGINAL  SEPTAL  FIBROSIS,  LATERAL 
INCISIONS  OF  THE  BLADDER  NECK.  AND  FULGURATION 

CYSTOURETHROSCOPY;  WITH  URETERAL  MEATOTOMY,  UNILATERAL  OR  BIUTERAL 

CYSTOURETHROSCOPY;  WITH  RESECTION  OR  FULGURATION  OF  ORTHOTORC  URETEROCELE(S),  UNILATERAL  OR  BILATERAL 
CYSTOURETHROSCOPY;  WITH  RESECTION  OR  FULGURATION  OF  ECTOPIC  URETEROCELE(S).  UNILATERAL  OR  BILATERAL 
CYSTOURETHROSCOPY:  WITH  INCISION  OR  RESECTION  OF  ORIFICE  OF  BLADDER  DIVERTICULUM,  SINGLE  OR  MULTIPLE 
CYSTOURETHROSCOPY,  WITH  REMOVAL  OF  FOREIGN  BODY.  CALCULUS.  OR  URETERAL  STENT  FROM  URETHRA  OR  BLADDER  (SEP- 
ARATE PROCEDURE);  SIMPLE 

CYSTOURETHROSCOPY,  WITH  REMOVAL  OF  FOREIGN  BODY,  CALCULUS,  OR  URETERAL  STENT  FROM  URETHRA  OR  BLADDER  (SEP- 
ARATE PROCEDURE);  COMPLICATED 

CYSTOURETHROSCOPY  (INCLUDING  URETERAL  CATHETERIZATION);  WITH  SUBURETERIC  INJECTION  OF  IMPLANT  MATERIAL 
TRANSURETHRAL  BALLOON  DILATION  OF  THE  PROSTATIC  URETHRA,  ANY  METHOD 

DILATION  OF  URETHRAL  STRICTURE  OR  VESICAL  NECK  BY  PASSAGE  OF  SOUND  OR  URETHRAL  DILATOR,  MALE.  GENERAL  OR  CON- 
DUCTION (SPINAL)  ANESTHESIA 

Level  III  Cystourethroscopy  and  other  Genitourinary  Procedures  T  16.87        $854.79  $447.03  $170.96 

URETERAL  ENDOSCOPY  THROUGH  ESTABLISHED  URETEROSTOMY.  WITH  OR  WITHOUT  IRRIGATION.  INSTILLATION.  OR 
URETEROPYELOGRAPHY.  EXCLUSIVE  OF  RADIOLOGIC  SERVICE; 

URETERAL  ENDOSCOPY  THROUGH  ESTABUSHED  URETEROSTOMY.  WITH  OR  WITHOUT  IRRIGATION.  INSTILUTION,  OR 
URETEROPYELOGRAPHY.  EXCLUSIVE  OF  RADIOLOGIC  SERVICE;  WITH  URETERAL  CATHETERIZATION.  WITH  OR  WITHOUT  DILATION 
OF  URETER 

URETERAL  ENDOSCOPY  THROUGH  ESTABUSHED  URETEROSTOMY,  WITH  OR  WITHOUT  IRRIGATION.  INSTILLATION.  OR 
URETEROPYELOGRAPHY.  EXCLUSIVE  OF  RADIOLOGIC  SERVICE;  WITH  BIOPSY 

URETERAL  ENDOSCOPY  THROUGH  ESTABLISHED  URETEROSTOMY,  WITH  OR  WITHOUT  IRRIGATION,  INSTILLATION,  OR 
URETEROPYELOGRAPHY,  EXCLUSIVE  OF  RADIOLOGIC  SERVICE;  WITH  FULGURATION  AND/OR  INCISION,  WITH  OR  WITHOUT  BIOPSY 
URETERAL  ENDOSCOPY  THROUGH  ESTABLISHED  URETEROSTOMY,  WITH  OR  WITHOUT  IRRIGATION,  INSTILUTION.  OR 
URETEROPYELOGRAPHY,  EXCLUSIVE  OF  RADIOLOGIC  SERVICE;  WITH  INSERTION  OF  RADIOACTIVE  SUBSTANCE,  WITH  OR  WITHOUT 
BIOPSY  AND/OR  FULGURATION  (NOT  INCLUDING  PROVIS) 

URETERAL  ENDOSCOPY  THROUGH  ESTABUSHED  URETEROSTOMY,  WITH  OR  WITHOUT  IRRIGATION.  INSTILUTION,  OR 
URETEROPYELOGRAPHY.  EXCLUSIVE  OF  RADIOLOGIC  SERVICE;  WITH  REMOVAL  OF  FOREIGN  BODY  OR  CALCULUS 
CYSTOTOMY  OR  CYSTOSTOMY;  WITH  FULGURATION  AND/OR  INSERTION  OF  RADIOACTIVE  MATERIAL 
CYSTOTOMY  OR  CYSTOSTOMY;  WITH  CRYOSURGICAL  DESTRUCTION  OF  INTRAVESICAL  LESION 


522 

50551 

522 

50553 

522 

50555 

522 

50557 

522 

50559 

W? 

50561 

522 

52005 

5?? 

52007 

522 

52010 

fO? 

52204 

522 

52214 

522 

52224 

522 

52260 

522 

52270 

522 

52275 

522 

52276 

522 

52281 

5?? 

52283 

522 

52285 

522 

52290 

5?? 

52300 

522 

52301 

522 

52305 

522 

52310 

522 

52315 

522 

52327 

522 

52510 

S?? 

53605 

523 

Level  III  C 

523 

50951 

50953 


50955 


50957 


50959 


50961 

51020 
51030 


(Sm  Addertdum  D.  hx  Payment  ol  Medici  Visits) 

'  CPT  codes  and  descnptions  only  are  ccpyngtit  1997  AmericMi  Medical  Association.  Al  Rights  Reserved.  Appttcabia  FARS/DFARS  Apply. 

'CopyrigM  1994  Amaricwi  Oenttf  Assodalion.  Al  rigMs  reserved. 
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/^DENOUM  C— Proposed  hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS2 


HCPCS  Description 


Status 

indicator 


Relative 
weight 


Proposed 

payntent 

rats 


National 
unadjusted 
coinsurance 


MMnmim 
unadjusted 


523 
523 
523 
523 

51040 
51045 
51050 
51065 

S23 
523 
523 

51520 
51880 
52234 

523 

52235 

523 

52240 

523 
523 
523 
523 

52250 
52277 
52282 
52317 

523 

52318 

523 
523 

52320 
52325 

523 

52330 

523 
523 

52332 
52334 

523 

52335 

523 

52336 

523 


52338 


524 


524 


CYSTOSTOMY.  CYSTOTOMY  WITH  DRAINAGE 

CYSTOTOMY,  WITH  INSERTION  OF  URETERAL  CATHETER  OR  STENT  (SEPARATE  PROCEDURE) 

CYSTOUTHOTOMY,  CYSTOTOMY  WITH  REMOVAL  OF  CALCULUS.  WITHOUT  VESICAL  NECK  RESECTK3N 

CYSTOTOMY,  WITH  STONE  BASKET  EXTRACTK)N  ANO«R  ULTRASONK;  OR  ELECTROHYDRAUUC  FRAGMENTATK3N  OF  URETERAL 

CALCULUS 

CYSTOTOMY;  FOR  SIMPLE  EXOSKSN  OF  VESCAL  NECK  (SEPARATE  PROCEDURE) 

CLOSURE  OF  CYSTOSTOMY  (SEPARATE  PROCEDURE) 

CYSTOURETHROSCOPY.  WITH  FULGURATION  (INCLUDING  CRYOSURGERY  OR  LASER  SURGERY)  ANOOR  RESECTION  OF;  SMAa 

8U00ER  TUMOR(S)  (0.5  TO  2.0  CM) 

CYSTOURETHROSCOPY,  V«TH  FULGURATION  (INCLUDING  CRYOSURGERY  OR  LASER  SURGERY)  ANDOR  RESECTION  OF;  MEDIUM 

BLADDER  TUMOR(S)  (2.0  TO  5.0  CM)  

CYSTOURETHROSCOPY.  WITH  FULGURATION  (INCLUDING  (CRYOSURGERY  OR  LASER  SURGERY)  AMVOR  RESECTION  OF;  LARGE 

BUDOER  TUMOR(S)  _ 

CYSTOURETHROSCOPY  WITH  INSERTION  OF  RAOK>ACTIVE  SUBSTANCE.  WITH  OR  WITHOUT  BIOPSY  OR  FULGURATION 

CYSTOURETHROSCOPY.  WITH  RESECTION  OF  EXTERNAL  SPHINCTER  (SPHINCTEROTOMY) 

CTYSTOURETHROSCOPY,  WITH  INSERTION  OF  URETHRAL  STENT 

UTHOUPAXY:  CRUSHING  OR  FRAGMENTATION  OF  CALCULUS  BY  ANY  MEANS  IN  BUDOER  AND  REMOVAL  OF  FRAGMENTS;  SIMPLE 

OR  SMALL  (LESS  THAN  2.5  CM) 

UTHOUPAXY:  CRUSHING  OR  FRAG^ENTATKDN  OF  CALCULUS  BY  ANY  MEANS  IN  BUDDER  AND  REMOVAL  OF  FRAGMENTS;  COM- 
PLICATED OR  URGE  (OVER  2.5  CM) 

CYSTOURETHROSCOPY  (INCLUDING  URETERAL  CATHETERIZATKDN);  WITH  REMOVAL  OF  URETERAL  CALCULUS 
CYSTOURETHROSCOPY  (INCLUDING  URETERAL  CATHETERIZATION);  WITH  FRAGMENTATKJN  OF  URETERAL  CALCULUS  (EG.  ULTRA- 
SONIC OR  ELECTRO-HYORAUUC  TECHNWUE) 

CYSTOURETHROSCOPY  (INCLUDING  URETERAL  CATHETERIZATKJN);  WITH  MANIPUUTION.  WITHOUT  REMOVAL  OF  URETERAL  CAL- 
CULUS   

CYSTOURETHROSCOPY,  WITH  INSERTION  OF  INDWELUNG  URETERAL  STENT  (EG.  GIBBONS  OR  DOUBLE>l  TYPE) 

CYSTOURETHROSCOPY  WITH  INSERTION  OF  URETERAL  GUIDE  WIRE  THROUGH  KIDNEY  TO  ESTABLISH  A  PERCUTANEOUS 

NEPHROSTOMY.  RETROGRADE 

CYSTOURETHROSCOPY.  WITH  URETEROSCOPY  ANDADR  PYELOSCOPY  (INCLUDES  DIUTION  OF  THE  URETER  AN0«3R 

PYELOURETERAL  JUNCTION  BY  ANY  kiCTHOO); 

CYSTOURETHROSCOPY.  WITH  URETEROSCOPY  AND'OR  PYELOSCOPY  ONCLUDES  DIUTION  OF  THE  URETER  AND/OR 

PYELOURETERAL  JUNCHION  BY  ANY  METHOD);  WITH  REMOVAL  OR  MANIPUUTION  OF  CALCULUS  (URETERAL  CATHETERIZATION  IS 

INCLUDED)  

CYSTOURETHROSCOPY,  WITH  URETEROSCOPY  AND«3R  PYELOSCOPY  (INCLUDES  DIUTK)N  OF  THE  URETER  ANDOfl 
PYELOURETERAL  JUNCTION  BY  ANY  METHOD);  WITH  BIOPSY  ANDADR  FULGURATTON  OF  LESKJN 
CYSTOURETHROSCXJPY.  WITH  URETEROSCOPY  AND/OR  PYELOSCOPY  (INCLUDES  DIUTION  OF  THE  URETER  ANOOR 
PYELOURETERAL  JUNCTION  BY  ANY  METHCX));  WITH  RESECTPON  OF  TUMOR 

CYSTOURETHROSCOPY  WITH  INCISKDN.  FULGURATION.  OR  RESECTION  OF  CONGENITAL  POSTERIOR  URETHRAL  VALVES.  OR  CON- 
GENITAL OBSTRUCTIVE  HYPERTROPHY  MUCOSAL  FOLDS 
TRANSURETHRAL  INCISION  OF  PROSTATE 

TRANSURETHRAL  RESECTK>4  OF  BLADDER  NECK  (SEPARATE  PROCEDURE) 

TRANSURETHRAL  FULGURATION  FOR  POSTOPERATIVE  BLEEDING  OCCURRING  AFTER  THE  USUAL  FOUOW-UP  TIME 
TRANSURETHRAL  RESECTION;  OF  POSTOPERATIVE  BUDDER  NECK  CONTRACTURE 
TRANSURETHRAL  DRAINAGE  OF  PROSTATIC  ABSCESS 

PROSTATOTOMY,  EXTERNAL  DRAINAGE  OF  PROSTATIC  ABSCESS,  ANY  APPROACH;  SIMPLE 
PROSTATOTOMY,  EXTERNAL  DRAINAGE  OF  PROSTATIC  ABSCESS.  ANY  APPROACH;  COMPLICATED 

TRANSPERINEAL  PUCEMENT  OF  NEEDLES  OR  CATHETERS  INTO  PROSTATE  FOR  INTERSTITIAL  RADIOELEMENT  APPUCATION,  WITH 
OR  WITHCXJT  CYSTOSCOPY 
Level  IV  Cystourethroscopy  and  other  Genitoorinary  Procedures  T  28.88     $1,463.84  $833.38  $292.77 

CYSTOURETHROSCOPY,  WITH  URETEROSCOPY  AND/OR  PYELOSCOPY  (INCLUDES  DIUTION  OF  THE  URETER  AND«)R 
PYELOURETERAL  JUNCTION  BY  ANY  METHOD):  WITH  LITHOTRIPSY  (URETERAL  CATHETERIZATION  IS  INCLUDED) 
TRANSURETHRAL  ELECTROSURGICAL  RESECTION  OF  PROSTATE,  INCLUDING  CONTROL  OF  POSTOPERATIVE  BLEEDING,  COMPLETE 
(VASECTOMY.  MEATOTOMY.  CYSTOURETHROiSCOPY,  URETHRAL  CAUBRATION  AND/OR  DIUTION.  AND  INTERNAL  URETHROTOMY 

ARE  INCLUDED)  

TRANSURETHRAL  RESECTION  OF  PROSTATE;  ^IRST  STAGE  OF  TWO-STAGE  RESECTION  (PARTIAL  RESECTION) 
TRANSURETHRAL  RESECTION  OF  PROSTATE;  SECOND  STAGE  OF  TV«>STAGE  RESECTION  (RESECTION  COMPLETED) 
TRANSURETHRAL  RESECTION;  OF  RESIDUAL  OBSTRUCTIVE  TISSUE  AFTER  90  DAYS  POSTOPERATIVE 
TRANSURETHRAL  RESECTION;  OF  REGROWTH  OF  OBSTRUCTIVE  TISSUE  LONGER  THAN  ONE  YEAR  POSTOPERATIVE 
NON-CONTACT  LASER  COAGUUTION  OF  PROSTATE,  INCLUDING  CONTROL  OF  POSTOPERATIVE  BLEEDING.  COMPLETE  (VASEC- 
TOMY. MEATOTOMY.  CYSTOURETHROSCOPY.  URETHRAL  CAUBRATK3N  ANDWDR  DIUTION.  AND  INTERNAL  URETHROTOMY  ARE  IN- 
CLUDED) 

CONTACT  LASER  VAPORIZATION  WITH  OR  WITHOUT  TRANSURETHRAL  RESECTION  OF  PROSTATE,  INCLUDING  CONTROL  OF  POST- 
OPERATIVE BLEEDING.  COMPLETE  (VASECTOMY.  MEATOTOMY.  CYSTOURETHROSCOPY.  URETHRAL  CAUBRATION  AND«DR  DILA- 
TION, AND  INTERNAL  URETHROTOMY  ARE  INCLUDED) 

TRANSURETHRAL  DESTRUCTION  OF  PROSTATE  TISSUE;  BY  MICROWAVE  THERMOTHERAPY 
TRANSURETHRAL  DESTRUCTION  OF  PROSTATE  TISSUE;  BY  RADIOFREQUENCY  THERMOTHERAPY 

T  51.56   S2.612.52 


523    52339 
523    52340 


523 

52450 

523 

52500 

523 

52606 

523 

52640 

523 

52700 

523 

55720 

523 

55725 

523 

56869 

524 

Level  IV  ( 

524 

52337 

52601 


524 

52612 

524 

52614 

524 

52620 

524 

52630 

524 

52647 

52648 


524 

53850 

524 

53852 

527 

Uhotripsy 

527 

50590 

529 

Simple  Urii 

529 

50396 

529 

50686 

529 

51725 

529 

51726 

529 

51736 

LITHOTRIPSY.  EXTRACORPOREAL  SHOCK  WAVE 


25        $126.67 


SU72.95 


$63.05 


$522.5 


$2533 


MANOMETRIC  STUDIES  THROUGH  NEPHROSTOMY  OR  PYELOSTOMY  TUBE.  OR  INDWELUNG  URETERAL  CATHETER 

MANOMETRIC  STUDIES  THRCXX3H  URETEROSTOMY  OR  INDWELUNG  URETERAL  CATHETER 

SIMPLE  CYSTOMETROGRAM  (CMG)  (EG.  SPINAL  MANOMETER) 

COMPLEX  CYSTOMETROGRAM  (EG,  CAUBRATED  ELECTRONKJ  EQUIPMENT) 

SIMPLE  UROFLOWMETRY  (UFR)  (EG.  STOP-WATCH  FLOW  RATE.  MECHANK>L  UROFLOWMETER) 


(Sea  Addendum  0.  for  Payment  ol 
<  CPT  codas  and  daacfipiions  only  are 
tCopyXgM  1994  Amaiiean  OanM 


Visai) 
copyrigM  1997  Amaricw  Medici  AssociaMon.  Al  RigMi  Raaarvad.  ApplcaHa  FARSOFARS  Apply. 

AlrigMaraaefvad. 
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AooEfMXJM  C— Proposed  hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS^ 


HCPCS  Description 


Status 
indicator 


weight 


Proposed 

payment 

rale 


National 
unadjusted 
coinsurance 


Mvnfiium 
unadjusted 
coinsurance 


529  51741  COMPLEX  UROFLOWMETRY  (EG.  CAUBRATED  ELECTRONIC  ECXJIPMENT) 

529  51772  URETHRAL  PRESSURE  PROFILE  STUDIES  (UPP)  (URETHRAL  CLOSURE  PRESSURE  PROFILE),  ANY  TECHNIQUE 

529  51784  ELECTROMYOGRAPHY  STUDIES  (EMG)  OF  ANAL  OR  URETHRAL  SPHINCTER,  OTHER  THAN  NEEDLE,  ANY  TECHNIQUE 

529  51785  NEEDLE  ELECTROMYOGRAPHY  STUDIES  (EMG)  OF  ANAL  OR  URETHRAL  SPHINCTER.  ANY  TECHNIQUE 

529  51792  STIMULUS  EVOKED  RESPONSE  (EG,  MEASUREMENT  OF  BULBOCAVERNOSUS  REFLEX  LATENCY  TIME) 

529  51795  VOIDING  PRESSURE  STUDIES  (VP);  BLADDER  VOIDING  PRESSURE,  ANY  TECHNIQUE 

529  51797  VOIDING  PRESSURE  STUDIES  (VP);  INTRA-ABDOMINAL  VOIDING  PRESSURE  (AP)  (RECTAL,  GASTRIC,  INTRAPERIT0N6AIJ 

529  5424a  PENILE  PLETHYSMOGRAPHY 

529  54250  NOCTURNAL  PENILE  TUMESCENCE  AND/OR  RIGIDITY  TEST 


530    Genitourinary  Procedures 


532 
532 
532 
532 
532 
532 
532 
532 
532 
532 
532 
532 
532 
532 
532 
532 
532 
532 

536 
536 


2.52        $127.69 


$54.69 


«&54 


530  51000  ASPIRATION  OF  BLADDER  BY  NEEDLE 

530  51005  ASPIRATION  OF  BLADDER;  BY  TROCAR  OR  INTRACATHETER 

530  51010  ASPIRATION  OF  BLADDER;  WITH  INSERTION  OF  SUPRAPUBIC  CATHETER 

530  51700  BLADDER  IRRIGATION.  SIMPLE.  LAVAGE  AN0A3R  INSTILLATION 

530  51720  BLADDER  INSTILLATION  OF  ANTICARONOGENIC  AGENT  (INCLUDING  DETENTION  TIME)     " 

530  53600  DILATION  OF  URETHRAL  STRICTURE  BY  PASSAGE  OF  SOUND  OR  URETHRAL  DILATOR,  MALE;  INITIAL 

530  53601  DILATION  OF  URETHRAL  STRICTURE  BY  PASSAGE  OF  SOUND  OR  URETHRAL  DILATOR.  MALE;  SUBSEQUENT 

530  53620  DILATION  OF  URETHRAL  STRICTURE  BY  PASSAGE  OF  RLIFORM  AND  FOLLOWEf^  MALE;  INITIAL 

530  53621  DILATION  OF  URETHRAL  STRICTURE  BY  PASSAGE  OF  FILIFORM  AND  FOUOWER,  MALE;  SUBSEQUENT 

530  53660  DILATION  OF  FEMALE  URETHRA  INCLUDING  SUPPOSITORY  AND/OR  INSTILLATION;  INITIAL 

530  53661  DILATION  OF  FEMALE  URETHRA  INCLUDING  SUPPOSITORY  AND«)fl  INSTILLATION;  SUBSEQUENT 

530  53675  CATHETERIZATION.  URETHRA;  COMPLICATED  (MAY  INCLUDE  DIFFICULT  REMOVAL  OF  BALLOON  CATHETER) 

530  53899  UNUSTED  PROCEDURE,  URINARY  SYSTEM 

530  54200  INJECTION  PROCEDURE  FOR  PEYRONIE  DISEASE; 

530  54220  IRRIGATION  OF  CORPORA  CAVERNOSA  FOR  PRIAPISM 

530  54231  DYNAMIC  CAVERNOSOMETRY,  INCLUDING  INTRACAVEF«40SAL  INJECTION  OF  VASOACTIVE  DRUGS  (EG.  PAPAVERINE.  PHENTOL- 

AMINE) 

530  54235  INJECTION  OF  CORPORA  CAVERNOSA  WITH  PHARMACOLOGIC  AGENT(S)  (EG,  PAPAVERINE,  PHENTOLAMINE) 

530  54450  FORESKIN  MANIPULATION  INCLUDING  LYSIS  OF  PREPUTIAL  ADHESIONS  AND  STRETCHING 

530  55899  UNUSTED  PROCEDURE,  MALE  GENITAL  SYSTEM 


531    Level  I  Urethral  Procedures 


18.94         $959.68 


$627.26 


$191.94 


531  51 71 5  ENDOSCOPIC  INJECTION  OF  IMPLANT  MATERIAL  INTO  THE  SUBMUCOSAL  TISSUES  OF  THE  URETHRA  AND/OR  BLADDER  NECK 

531  53000  URETHROTOMY  OR  URETHROSTOMY,  EXTERNAL  (SEPARATE  PROCEDURE):  PENDULOUS  URETHRA 

531  53010  URETHROTOMY  OR  URETHROSTOMY,  EXTERNAL  (SEPARATE  PROCEDURE);  PERINEAL  URETHRA,  EXTERNAL 

531  53020  MEATOTOMY.  CUTTING  OF  MEATUS  (SEPARATE  PROCEDURE);  EXCEPT  INFANT 

531  53025  MEATOTOMY,  CUTTING  OF  MEATUS  (SEPARATE  PROCEDURE):  INFANT 

531  53040  DRAINAGE  OF  DEEP  PERIURETHRAL  ABSCESS 

531  53060  DRAINAGE  OF  SKENE'S  GLAND  ABSCESS  OR  CYST 

531  53080  DRAINAGE  OF  PERINEAL  URINARY  EXTRAVASATION;  UNCOMPLK^^Tfo  (SEPARATE  PROCEDURE) 

531  53200  BKDPSY  OF  URETHRA 

531  53250  EXCISION  OF  BULBOURETHRAL  GLAND  (COWPER-S  GLAND) 

531  53260  EXCISION  OR  FULGURATION;  URETHRAL  POLYP(S),  DISTAL  URETHRA 

531  53265  EXCISION  OR  FULGURATION;  URETHRAL  CARUNCLE 

531  53270  EXCISION  OR  FULGURATION;  SKENE'S  GLANDS 

531  53275  EXCISK3N  OR  FULGURATION;  URETHRAL  PROLAPSE 

531  53442  REMOVAL  OF  PERINEAL  PROSTHESIS* INTRODUCED  FOR  CONTINENCE 

531  53502  URETHRORRHAPHY,  SUTURE  OF  URETHRAL  WOUND  OR  INJURY,  FEMALE 

531  53505  URETHRORRHAPHY,  SUTURE  OF  URETHRAL  WOUND  OR  INJURY;  PENILE 

531  53510  URETHRORRHAPHY,  SUTURE  OF  URETHRAL  WOUND  OR  INJURY;  PERINEAL 

531  53665  DILATION  OF  FEMALE  URETHRA,  GENERAL  OR  CONDUCHON  (SPINAL)  ANESTHESIA 

531  54000  BUTTING  OF  PREPUCE,  DORSAL  OR  LATERAL  (SEPARATE  PROCEDURE);  NEWBORN 

531  54001  BUTTING  OF  PREPUCE.  DORSAL  OR  LATERAL  (SEPARATE  PROCEDURE);  EXCEPT  NEWBORN 


532    Level  II  Urethral  Procedures 


25.5     $1,292.07 


S602.18 


$258.41 


53210  URETHRECTOMY.  TOTAL,  INCLUDING  CYSTOSTOMY;  FEMALE 

53215  URETHRECTOMY,  TOTAL  INCLUDING  CYSTOSTOMY;  MALE 

53220  EXCISION  OR  FULGURATION  OF  CARCINOMA  OF  URETHRA 

53230  EXCISION  OF  URETHRAL  DIVERTICULUM  (SEPARATE  PROCEDURE);  FEMALE 

53235  EXCISION  OF  URETHRAL  DIVERTICULUM  (SEPARATE  PROCEDURE);  MALE 

53240  MARSUPIAUZATION  OF  URETHRAL  DIVERTICULUM,  MALE  OR  FEMALE 

53400  URETHROPLASTY;  FIRST  STAGE.  FOR  FISTULA,  DIVERTICULUM,  OR  STRICTURE  (EG,  JOHANNSEN  TYPE) 

53405  URETHROPLASTY;  SECOND  STAGE  (FORMATION  OF  URETHRA),  INCLUDING  URINARY  DIVERSION 

53410  URETHROPLASTY,  ONE-STAGE  RECONSTRUCTION  OF  MALE  ANTERIOR  URETHRA 

53420  URETHROPLASTY,  TWO-STAGE  RECONSTRUCTION  OR  REPAIR  OF  PROSTATIC  OR  MEMBRANOUS  URETHRA;  FIRST  STAGE 

53425  URETHROPLASTY.  TWO-STAGE  RECONSTRUCTION  OR  REPAIR  OF  PROSTATIC  OR  MEMBRANOUS  URETHRA;  SECOND  STAGE 

53430  URETHROPLASTY,  RECONSTRUCTION  OF  FEMALE  URETHRA 

53447  REMOVAL.  REPAIR,  OR  REPLACEMENT  OF  INFLATABLE  SPHINCTER  INCLUDING  PUMP  AND/OR  RESERVOIR  AND/OR  CUFF 

53449  SURGICAL  CORRECTION  OF  HYDRAUUC  ABNORMAUTY  OF  INFLATABLE  SPHINCTER  DEVICE 

53450  URETHROMEATOPLASTY,  WITH  MUCOSAL  ADVANCEMENT 

53460  URETHROMEATOPLASTY,  WITH  PARTIAL  EXCISION  OF  DISTAL  URETHRAL  SEGMENT  (RICHARDSON  TYPE  PROCEDURE) 

53515  URETHRORRHAPHY,  SUTURE  OF  URETHRAL  WOUND  OR  INJURY;  PROSTATOMEMBRANOUS 

53520  CLOSURE  OF  URETHROSTOMY  OR  URETHROCUTANEOUS  FISTULA.  MALE  (SEPARATE  PROCEDURE) 


Circumcision 

54150    CIRCUMCISION,  USING  CUMP  OR  OTHER  DEVK^E;  NEWBORN 


13.17 


$667.32 


$326.57 


$133.46 


(Sea  Addendum  0.  lor  Payment  o(  Medical  Vnib) 

'  CPT  codes  and  descriplions  only  are  copyrigM  1 997  American  Medical  Assoctalian.  Al  Rights  Raaeived.  AppHcil)!*  FARS/DFARS  A^iiy. 

>  CopyrigM  1994  American  Denial  Aaaocialion.  Al  rtghn  resaned. 
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APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coirtsurance 


Minimum 


comsurance 


536        54152    CIRCUMCISION,  USING  CLAMP  OR  OTHER  DEVICE;  EXCEPT  NEWBORN 

536         54160    CIRCUMCISION,  SURGICAL  EXCISION  OTHER  THAN  CLAMP,  DEVICE  OR  DORSAL  SLIT;  NEWBORN 

536         54161     CIRCUMCISION.  SURGICAL  EXCISION  OTHER  THAN  CLAMP,  DEVICE  OR  DORSAL  SUT;  EXCEPT  NEWBORN 


537    Penile  Procedures 


28.72      $1,455.23 


$864  J4 


$291  J» 


537        37790    PENILE  VENOUS  OCCLUSIVE  PROCEDURE 

537         54110    EXCISION  OF  PENILE  PLAQUE  (PEYRONIE  DISEASE): 

537        541 1 1     EXCISION  OF  PENILE  PLAQUE  (PEYRONIE  DISEASE);  WITH  GRAFT  TO  5  CM  IN  LENGTH 

537        541 12    EXCISION  OF  PENILE  PLAQUE  (PEYRONIE  DISEASE);  WITH  GRAFT  GREATER  THAN  5  CM  IN  LENGTH 

537        54120    AMPUTATION  OF  PENIS;  PARTIAL 

537        54205    INJECTION  PROCEDURE  FOR  PEYRONIE  DISEASE;  WITH  SURGICAL  EXPOSURE  OF  PLAQUE 

537         54300    PLASTIC  OPERATION  OF  PENIS  FOR  STRAIGHTENING  OF  CHORDEE  (EG.  HYPOSPADIAS),  WITH  OR  WITMOUT  MOBILIZATION  OF  URE- 
THRA 

537        54304    PLASTIC  OPERATION  ON  PENIS  FOR  CORRECTION  OF  CHORDEE  OR  FOR  RRST  STAGE  HYPOSPADIAS  REPAIR  WITH  OR  WITHOUT 
TRANSPLANT/iTION  OF  PREPUCE  AND/OR  SKIN  FLAPS 

537         54308    URETHROPLASTY  FOR  SECOND  STAGE  HYPOSPADIAS  REPAIR  (INCLUDING  URINARY  DIVERSION):  LESS  THAN  3  CM 

537        54312    URETHROPLASTY  FOR  SECOND  STAGE  HYPOSPADIAS  REPAIR  (INCLUDING  URINARY  DIVERSKJN);  GREATER  THAN  3  CM 

537        54316    URETHROPLASTY  FOR  SECOND  STAGE  HYPOSPADIAS  REPAIR  (INCLUDING  URINARY  DIVERSION)  WITH  FREE  SKIN  GRAFT  OBTAINED 
FROM  SITE  OTHER  THAN  GENITAUA 

537         54318    URETHROPLASTY  FOR  THIRD  STAGE  HYPOSPADIAS  REPAIR  TO  RELEASE  PENIS  FROM  SCROTUM  (EG.  THIRD  STAGE  CECIL 

537         54322    ONE  STAGE  DISTAL  HYPOSPADIAS  REPAIR  (WITH  OR  WITHOUT  CHORDEE  OR  CIRCUMCISION);  WITH  SIMPLE  MEATAL  ADVANCEMENT 
-  (EG.  MAGPI.  V-FLAP) 

537        54324    ONE  STAGE  DISTAL  HYPOSPADIAS  REPAIR  (WITH  OR  WITHOUT  CHORDEE  OR  ORCX^^CISION);  WITH  URETHROPLASTY  BY  LOCAL 
SKIN  FLAPS  (EG,  FUP-FLAP.  PREPUCIAL  FLAP) 

537        54326    ONE  STAGE  DISTAL  HYPOSPADIAS  REPAIR  (WITH  OR  WITHOUT  CHORDEE  OR  CIRCUMCISKJN);  WITH  URETHROPLASTY  BY  LOCAL 
SKIN  FLAPS  AND  MOBILIZATION  OF  URETHRA 

537        54328    ONE  STAGE  DISTAL  HYPOSPADIAS  REPAIR  (WITH  OR  WrTHOUT  CHORDEE  OR  CIRCUMOSION);  WTTH  EXTENSIVE  DtSSECTION  TO 
CORRECT  CHORDEE  AND  URETHROPLASTY  WITH  LOCAL  SKIN  FLAPS,  SKIN  GRAFT  PATCH,  ANDWDR  ISLAND  FLAP 

537        54340    REPAIR  OF  HYPOSPADIAS  C0MPLCATK3NS  (IE.  FISTULA,  STRICTURE.  DIVERTKXILA);  BY  CLOSURE,  INCISION.  OR  EXCISION, 

537        54344    REPAIR  OF  HYPOSPADIAS  C0MPUCATK3NS  (IE,  RSTULA,  STRKXTURE.  DIVERTICULA):  REQUIRING  MOBILIZATK3N  OF  SKIN  FLAPS  AND 
URETHROPLASTY  WITR  FLAP  OR  PATCH  GRAFT 

537        54348    REPAIR  OF  HYPOSPADIAS  COMPLICATIONS  (IE,  RSTULA,  STRICTURE,  DIVERTICULA);  REQUIRING  EXTENSIVE  DISSECTION  AND 
URETHROPLASTY  WITH  FLAP,  PATCH  OR  TUBED  GRAFT  (INCLUDES  URINARY  DIVERSWN) 

537        54362    REPAIR  OF  HYPOSPADIAS  CRIPPLE  REQUIRING  EXTENSIVE  DISSECTION  AND  EXCISION  OF  PREVKXISLY  CONSTRUCTED  STRUC- 
TURES INCLUDING  RE-RELEASE  OF  CHORDEE  AND  RECONSTRUCTION  OF  URETHRA  AND  PENIS  BY  USE  OF  LOCAL  SKIN  AS  GRAFTS 
AND  ISLAND  FLAPS  AND  SKJN  BROUGHT  IN  AS  F 

537        54360    PLASTIC  OPERATK3N  ON  PENIS  TO  CORRECT  ANGULATION 

537        54380    PLASTC  OPERATION  ON  PENIS  FOR  EPISPADIAS  DISTAL  TO  EXTERNAL  SPHINCTER; 

537         54385     PLASTIC  OPERATION  ON  PENIS  FOR  EPISPADIAS  DISTAL  TO  EXTERNAL  SPHINCTER;  WITH  INCONTINENCE 

537         54402     REMOVAL  OR  REPLACEMENT  OF  NON-INFLATABLE  (SEMI-RIGID)  OR  INFLATABLE  (SELF-CONTAINED)  PENILE  PROSTHESIS 

537         54407    REMOVAL,  REPAIR,  OR  REPLACEMENT  OF  INFLATABLE  (MULTI-COMPONENT)  PENILE  PROSTHESIS,  INCLUDING  PUMP  AND«DR  RES- 
ERVOIR AND/OR  CYUNDERS 

537        54409    SURGICAL  CORRECTION  OF  HYDRAUUC  ABNORMALITY  OF  INFLATABLE  (MULTI-COMPONENT)  PROSTHESIS  INCLUDING  PUMP  AND/ 
OR  RESERVOIR  AND/OR  CYUNDERS 

537        54420    CORPORA  CAVERNOSA-SAPHENOUS  VEIN  SHUNT  (PRIAPISM  OPERATION),  UNILATERAL  OR  BILATERAL 

537        54435    CORPORA  CAVERNOSA-GLANS  PENIS  FISPJUZATKJN  (EG,  BIOPSY  NEEDLE,  WINTER  PROCEDURE.  RONGEUR,  OR  PUNCH)  FOR 
PRIAPISM 

537        54440    PLASTIC  OPERATION  OF  PENIS  FOR  INJURY 


538    Insertion  of  Penile  Prosthesis 


46.58      S2410.02 


$1,540.64 


$462.00 


538 

53440 

538 

53445 

538 

54400 

538 

54401 

538 

54405 

546  ' 

restes/Ep 

546 

54505 

546 

54510 

546 

54520 

546 

54530 

546 

54560 

546 

54600 

546 

54620 

546 

54640 

546 

54660 

546 

54670 

546 

54680 

546 

54700 

546 

54820 

546 

54830 

546 

54840 

546 

54860 

546 

54861 

OPERATKJN  FOR  CORRECTION  OF  MALE  URINARY  INCONTINENCE,  WITH  OR  WITHOUT  INTRODUCTION  OF  PROSTHESIS 
OPERATION  FOR  CORRECTION  OF  URINARY  INCONTINENCE  WITH  PLACEMENT  OF  INFLATABLE  URETHRAL  OR  BLAOOER  NECK 
SPHINCTER,  INCLUDING  PLACEMENT  OF  PUMP  MtOOR  RESERVOIR 
INSERTION  OF  PENILE  PROSTHESIS;  NON-INFLATABLE  (SEMI-RIGID) 
INSERTION  OF  PENILE  PROSTHESIS;  INFLATABLE  (SELF-CONTAINED) 

INSERRON  OF  INFLATABLE  (MULTI-COMPONENT)  PENILE  PROSTHESIS.  INCLUDING  PLACEMENT  OF  PUMP.  CYUNDERS,  AND«DR  RES- 
ERVOIR 


17.14 


$868.47 


$453.81 


$173.68 


BIOPSY  OF  TESTIS,  INCISIONAL  (SEPARATE  PROCEDURE) 

EXCISION  OF  LOCAL  LESION  OF  TESTIS 

ORCHIECTOMY,  SIMPLE  (INCLUDING  SUBCAPSULAR),  WITH  OR  WITHOUT  TESTICULAR  PROSTHESIS.  SCROTAL  OR  INGUINAL  AP- 

PROAOI 

ORCHIECTOMY,  RADICAL  FOR  TUMOR;  INGUINAL  APPROACH 

EXPLORATION  FOR  UNDESCENDED  TESTIS  (INGUINAL  OR  SCJROTAL  AREA) 

REDUCTION  OF  TORSION  OF  TESTIS,  SURGICAL  WITH  OR  WITHOUT  FIXATION  OF  CONTRALATERAL  TESTIS 

FIXATION  OF  CONTRALATERAL  TESTIS  (SEPARATE  PROCEDURE) 

ORCHIOPEXY,  INGUINAL  APPROACH,  WITH  OR  WITHOUT  HERNIA  REPAIR 

INSERTION  OF  TESTICULAR  PROSTHESIS  (SEPARATE  PROCEDURE)  

SUTURE  OR  REPAIR  OF  TESTICULAR  INJURY 

TRANSPLANTATK3N  OF  TESTIS(ES)  TO  THIGH  (BECAUSE  OF  SCROTAL  DESTRUCTION) 

INCISION  AND  DRAINAGE  OF  EPIDIDYMIS,  TESTIS  AND«3R  SCROTAL  SPACE  (EG,  ABSCESS  OR  HEMATOMA) 

EXPLORATION  OF  EPIDIDYMIS,  WITH  OR  WITHOUT  BIOPSY 

EXCISION  OF  LOCAL  LESION  OF  EPIDIDYMIS 

EXCISION  OF  SPERMATOCELE,  WITH  OR  WITHtXIT  EPIDIDYMECTOMY 

EPIDIDYMECTOMY;  UNILATERAL 

EPIDIDYMECTOMY;  BILATERAL 

(See  Addendum  0.  tor  Paym«>to«MedtealVisiis)  ^^.^..^ 

'  (»n' codes  wid  deao^Mons  only  we  coiiyngM  1997  American  Medical  Assodalion.  Al  RigMi  Reieived.  Apptcible  FARS/DFARS  Apply. 

a  CopyrigtmSM  Amwican  Da>MIAssoci«ion.  Al  rights  reserved. 
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APC 


Addendum  C— Proposed  hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


CPTV 
HCPCS^ 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

National 

Minimum 

payment 

unadjusted 

unadjusted 

rate 

coinsurance 

coinsurance 

*   APC 


546 
546 
546 
546 
546 
546 
546 
546 
546 
546 
546 
546 
546 
546 
546 
546 
546 
546 

547 

547 
547 

550 
550 
550 
550 
550 
550 
560 

551 
551 
551 
561 
561 

551 
551 
551 
551 

552 
552 

562 
552 
562 
552 

K2 
552 
552 
552 
552 
552 
552 
552 

561 
561 
561 
561 
561 
561 
561 
561 
561 
561 

561 
561 
561 
561 
561 
561 
561 


54900  EPIDIDYMOVASOSTOMY,  ANASTOMOSIS  OF  EPIDIDYMIS  TO  VAS  DEFERENS:  UNILATERAL 

54901  EPIDIDYMOVASOSTOMY,  ANASTOMOSIS  OF  EPIDIDYMIS  TO  VAS  DEFERENS;  BILATERAL 
55060  REPAIR  OF  TUNICA  VAGINAUS  HYDROCELE  (BOTTLE  TYPE) 

55110  SCROTAL  EXPLORATION 

55120  REMOVAL  OF  FOREIGN  BODY  IN  SCROTUM 

55150  RESECTION  OF  SCROTUM 

56175  SCROTOPLASTY;  SIMPLE 

55180  SCROTOPLASTY;  COMPLICATED 

55200  VASOTOMY,  CANNULIZATION  WITH  OR  WITHOUT  INCISION  OF  VAS,  UNILATERAL  OR  BIUTERAL  (SEPARATE  PROCEDURE) 

55250  VASECTOMY.  UNILATERAL  OR  BILATERAL  (SEPARATE  PROCEDURE),  INCLUDING  POSTOPERATIVE  SEMEN  EXAMINATION(S) 

65400  VASOVASOSTOMY.  VASOVASORRHAPHY 

55450  LIGATION  (PERCUTANEOUS)  OF  VAS  DEFERENS,  UNILATERAL  OR  BILATERAL  (SEPARATE  PROCEDURE) 

55500  EXCISION  OF  HYDROCELE  OF  SPERMATIC  CORD,  UNILATERAL  (SEPARATE  PROCEDURE) 

55520  EXCISION  OF  LESION  OF  SPERMATIC  CORD  (SEPARATE  PROCEDURE) 

55530  EXCISION  OF  VARICOCELE  OR  LIGATION  OF  SPERMATIC  VEINS  FOR  VARICOCELE;  (SEPARATE  PROCEDURE) 

55535  EXCISION  OF  VARICOCELE  OR  LIGATION  OF  SPERMATIC  VEINS  FOR  VARICOCELE;  ABDOMINAL  APPROACH 

55540  EXCISION  OF  VARICOCELE  OR  LIGATION  OF  SPERMATIC  VEINS  FOR  VARICOCELE;  WITH  HERNIA  REPAIR 

56680  EXCISION  OF  MULLERIAN  DUCT  CYST 

Prostate  Biopsy  T  4.39        S222.44  $125.2  $44.49 

55700  BIOPSY,  PROSTATE;  NEEDLE  OR  PUNCH,  SINGLE  OR  MULTIPLE,  ANY  APPROACH 

55705  BJOPSY,  PROSTATE;  INCISIONAL.  ANY  APPROACH 

Surgical  Hysteroscopy  T  16.89        $855.81  $447.93  $171.16 

56351  HYSTEROSCOPY,  SURGICAL;  WITH  SAMPLING  (BIOPSY)  OF  ENDOMETRIUM  AND«DR  POLYPECTOMY.  WITH  OR  WITHOUT  D  &  C 

56362  HYSTEROSCOPY,  SURGICAL;  WITH  LYSIS  OF  INTRAUTERINE  ADHESIONS  (ANY  METHOD) 

56353  HYSTEROSCOPY,  SURGICAL;  WITH  DIVISION  OR  RESECTION  OF  INTRAUTERINE  SEPTUM  (ANY  METHOD) 

56354  HYSTEROSCOPY,  SURGICAL;  WITH  REMOVAL  OF  LEIOMYOMATA 

56355  HYSTEROSCOPY,  SURGICAL;  WITH  REMOVAL  OF  IMPACTED  FOREIGN  BODY 

56356  HYSTEROSCOPY,  SURGICAL;  WITH  ENDOMETRIAL  ABLATION  (ANY  METHOD) 


24.78      $1,255.59 


$711.67 


$251.12 


Level  I  Laparoscopy  T 

56300  LAPAROSCOPY  (PERITONEOSCOPY),  DIAGNOSTIC;  (SEPARATE  PROCEDURE) 

56301  LAPAROSCOPY,  SURGICAL;  WITH  FULGURATION  OF  OVIDUCTS  (WITH  OR  WITHOUT  TRANSECTION) 

56302  LAPAROSCOPY,  SURGICAL;  WITH  OCCLUSION  OF  OVIDUCTS  BY  DEVICE  (EG,  BAND,  CLIP,  OR  FALOPE  RING) 

56303  LAPAROSCOPY,  SURGICAL;  WITH  FULGURATION  OR  EXCISION  OF  LESIONS  OF  THE  OVARY,  PELVIC  VISCERA,  OR  PERITONEAL  SUR- 
FACE BY  ANY  METHOD 

56304  LAPAROSCOPY.  SURGICAL;  WITH  LYSIS  OF  ADHESIONS  (SALPINGOLYSIS,  OVARIOLYSIS)  (SEPARATE  PROCEDURE) 

56305  LAPAROSCOPY,  SURGICAL;  WITH  BIOPSY  (SINGLE  OR  MULTIPLE) 

56306  LAPAROSCOPY,  SURGICAL;  WITH  ASPIRATION  (SINGLE  OR  MULTIPLE) 

56346    LAPAROSCOPY,  SURGICAL;  GASTROSTOMY,  TEMPORARY  (TUBE  OR  RUBBER  OR  PLASTIC)  (SEPARATE  PROCEDURE) 


Level  II  Laparoscopy 

56307    LAPAROSCOPY, 

TOMY) 
56309     LAPAROSCOPY, 

56311  LAPAROSCOPY, 

56312  LAPAROSCOPY, 

56313  LAPAROSCOPY 
OPSY),  SINGLE 

56316  LAPAROSCOPY, 

56317  LAPAROSCOPY, 

56318  LAPAROSCOPY, 
56320    LAPAROSCOPY, 

56343  LAPAROSCOPY, 

56344  LAPAROSCOPY, 

56362  LAPAROSCOPY 

56363  LAPAROSCOPY 


T  37.71      $1,910.75  $1,053.16  $382.15 

,  SURGICAL;  WITH  REMOVAL  OF  ADNEXAL  STRUCTURES  (PARTIAL  OR  TOTAL  OOPHORECTOMY  ANWOR  SALPINGEC- 

,  SURGICAL;  WITH  REMOVAL  OF  LEIOMYOMATA  (SINGLE  OR  MULTIPLE) 

SURGICAL;  WITH  RETROPERITONEAL  LYMPH  NODE  SAMPLING  (BIOPSY),  SINGLE  OR  MULTIPLE 

SURGICAL;  WITH  BILATERAL  TOTAL  PELVIC  LYMPHADENECTOMY 
.  SURGICAL;  WITH  BILATERAL  TOTAL  PELVIC  LYMPHADENECTOMY  AND  PERI-AORTIC  LYMPH  NODE  SAMPUNG  (BI- 
OR  MULTIPLE 

,  SURGICAL;  REPAIR  OF  INITIAL  INGUINAL  HERNIA 
,  SURGICAL;  REPAIR  OF  RECURRENT  INGUINAL  HERNIA 
,  SURGICAL;  ORCHIECTOMY 

,  SURGICAL;  WITH  LIGATION  OF  SPERMATIC  VEINS  FOR  VARICOCELE 
,  SURGICAL;  WITH  SALPINGOSTOMY  (SALPINGONEOSTOMY) 
,  SURGICAL;  WITH  FIMBRIOPLASTY 

WITH  GUIDED  TRANSHEPATIC  CHOLANGIOGRAPHY;  WITHOUT  BIOPSY 

WITH  GUIDED  TRANSHEPATIC  CHOLANGIOGRAPHY;  WITH  BIOPSY 


1.52 


$77.02 


$24.63 


$15.4 


Level  I  Female  Reproductive  Procedures  T 

56405  INCISION  AND  DRAINAGE  OF  VULVA  OR  PERINEAL  ABSCESS 
INCISION  AND  DRAINAGE  OF  BARTHOLIN'S  GLAND  ABSCESS 
LYSIS  OF  LABIAL  ADHESIONS 

DESTRUCTION  OF  VAGINAL  LESION(S);  SIMPLE,  ANY  METHOD 
BIOPSY  OF  VAGINAL  MUCOSA;  SIMPLE  (SEPARATE  PROCEDURE) 

IRRIGATION  OF  VAGINA  AND/OR  APPLICATION  OF  MEDICAMENT  FOR  TREATMENT  OF  BACTERIAL,  PARASITIC,  OR  FUNGOID  DISEASE 
FITTING  AND  INSERTION  OF  PESSARY  OR  OTHER  INTRAVAGINAL  SUPPORT  DEVICE 
DIAPHRAGM  OR  CERVICAL  CAP  FITTING  WITH  INSTRUCTIONS 

INTRODUCTION  OF  ANY  HEMOSTATIC  AGENT  OR  PACK  FOR  SPONTANEOUS  OR  TRAUMATIC  NONOBSTETRICAL  VAGINAL  HEMOR- 
RHAGE (SEPARATE  PROCEDURE) 

COLPOSCOPY  (VAGINOSCOPY);  (SEPARATE  PROCEDURE) 

COLPOSCOPY  (VAGINOSCOPY):  WITH  BIOPSY(S)  OF  THE  CERVIX  AND/OR  ENDOCERVICAL  CURETTAGE 

BIOPSY,  SINGLE  OR  MULTIPLE,  OR  LOCAL  EXCISION  OF  LESION.  WITH  OR  WITHOUT  FULGURATION  (SEPARATE  PROCEDURE) 
ENDOCERVICAL  CURETTAGE  (NOT  DONE  AS  PART  OF  A  DILATION  AND  CURETTAGE) 
CAUTERIZATION  OF  CERVIX;  ELECTRO  OR  THERMAL 
CAUTERIZATION  OF  CERVIX;  CRYOCAUTERY.  INITIAL  OR  REPEAT 
CAUTERIZATION  OF  CERVIX;  LASER  ABLATION 


56420 
56441 
57061 
57100 
57150 
57160 
57170 
57180 


57452 
57454 
57500 
57505 
57510 
57511 
57513 


(Sm  Addendum  D.  lor  Payment  of  MadicaJ  Visits) 

<  CPT  codes  and  dMcnptKins  on»y  are  copyrigM  1997  Anwrtcan  Majical  Atsocialion.  Al  Rights  Resai^ 

>Copyngt«l  1994  Americwi  Dental  AssociaMon.  Al  rtgtrts  reserved. 
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ADDENDUM  C— PROPOSED  HOSPITAL  CXJTPATIENT  PAYMENT  FOR  PROCEDURES  BY  APC— Continued 


CPTV 
HCPCS2 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


P,  j\j\j-i  1  r.H 

National 

Minimum 

payment 

unadjusted 

unadjusted 

rate 

coinsurance 

coinsurance 

DILATION  OF  CERVICAL  CANAL,  INSTRUMENTAL  (SEPARATE  PROCEDURE) 

ENDOMETRIAL  SAMPUNG  (BIOPSY)  WITH  OR  WITHOUT  ENDOCERVICAL  SAMPUNG  (BIOPSY).  WITHOUT  CERVICAL  DILATION,  ANY 

METHOD  (SEPARATE  PROCEDURE) 

REMOVAL  OF  INTRAUTERINE  DEVICE  (lUD) 

INSERTION  OF  CERVICAL  DILATOR  (EG,  LAMINARIA.  PROSTAGLANDIN)  (SEPARATE  PROCEDURE) 


Level  II  Female  Reproductive  Procedures 


561 

57800 

561 

58100 

561 

58301 

561 

59200 

562 

Level  II  F( 

56? 

56350 

562 

56399 

562 

56440 

562 

56700 

562 

56720 

562 

56740 

56? 

56800 

562 

56810 

56? 

57000 

."56? 

57010 

562 

57020 

562 

57065 

562 

57105 

562 

57130 

562 

57135 

562 

57200 

562 

57210 

562 

57230 

562 

57400 

562 

57410 

562 

57415 

562 

57460 

562 

57700 

562 

57720 

562 

58345 

562 

58350 

56? 

58970 

562 

59300 

562 

59320 

562 

59871 

563 

Level  III  F 

563 

56620 

563 

56625 

563 

57220 

563 

57240 

563 

57250 

563 

57260 

563 

57265 

563 

57268 

563 

57284 

563 

57288 

563 

57289 

563 

57291 

563 

57300 

563 

57520 

563 

57522 

563 

57530 

563 

57550 

563 

57555 

563 

57556 

563 

58145 

563 

58800 

563 

58820 

567 

o&c 

567 

57820 

567 

58120 

567 

59160 

,568 

Infertility  1 

568 

55870 

568 

58321 

568 

58322 

568 

58323 

568 

58974 

12.76 


$646.54 


$330.75 


$129.31 


HYSTEROSCOPY,  DIAGNOSTIC  (SEPARATE  PROCEDURE) 
UNUSTED  PROCEDURE,  LAPAROSCOPY,  HYSTEROSCOPY 
MARSUPIAUZATION  OF  BARTHOUN-S  GLAND  CYST 
PARTIAL  HYMENECTOMY  OR  REVISION  OF  HYMENAL  RING 
HYMENOTOMY,  SIMPLE  INCISION 
EXaSION  OF  BARTHOLIN'S  GLAND  OR  CYST 
PLASTIC  REPAIR  OF  INTROITUS 

PERINEOPLASTY,  REPAIR  OF  PERINEUM.  NONOBSTETRICAL  (SEPARATE  PROCEDURE) 
COLPOTOMY;  WITH  EXPLORATION 
COLPOTOMY;  WITH  DRAINAGE  OF  PELVIC  ABSCESS 
COLPOCENTESIS  (SEPARATE  PROCEDURE) 
DESTRUCTION  OF  VAGINAL  LESION(S);  EXTENSIVE,  ANY  METHOD 
BIOPSY  OF  VAGINAL  MUCOSA;  EXTENSIVE.  REQUIRING  SUTURE  (INCLUDING  CYSTS) 
EXCISION  OF  VAGINAL  SEPTUM 
EXCISION  OF  VAGINAL  CYST  OR  TUMOR 

COLPORRHAPHY.  SUTURE  OF  INJURY  OF  VAGINA  (NONOBSTETRICAL) 

COLPOPERINEORRHAPHY,  SUTURE  OF  INJURY  OF  VAGINA  AND/OR  PERINEUM  (NONOBSTETRICAL) 
PLASTIC  REPAIR  OF  URETHROCELE 
DILATION  OF  VAGINA  UNDER  ANESTHESIA 
PELVIC  EXAMINATION  UNDER  ANESTHESIA 

REMOVAL  OF  IMPACTED  VAGINAL  FOREIGN  BODY  (SEPARATE  PROCEDURE)  UNDER  ANESTHESIA 
COLPOSCOPY  (VAGINOSCOPY);  WITH  LOOP  ELECTRODE  EXCISION  PROCEDURE  OF  THE  CERVIX 
CERCLAGE  OF  UTERINE  CERVIX,  NONOBSTETRICAL 

TRACHELORRHAPHY,  PLASTIC  REPAIR  OF  UTERINE  CERVIX,  VAGINAL  APPROACH 

TRANSCERVICAL  INTRODUCTION  OF  FALLOPIAN  TUBE  CATHETER  FOR  DIAGNOSIS  AND«DR  RE-ESTABUSHING  PATENCY  (ANY  METH- 
OD), WITH  OR  WITHOUT  HYSTEROSALPINGOGRAPHY 
CHROMOTUBATION  OF  OVIDUCT.  INCLUDING  MATERIALS 
FOLUCLE  PUNCTURE  FOR  OOCYTE  RETRIEVAL  ANY  METHOD 
EPISKDTOMY  OR  VAGINAL  REPAIR,  BY  OTHER  THAN  ATTENDING  PHYSICIAN 
CERCLAGE  OF  CERVIX,  DURING  PREGNANCY;  VAGINAL 
REMOVAL  OF  CERCLAGE  SUTURE  UNDER  ANESTHESIA  (OTHER  THAN  LOCAL) 


Level  III  Female  Reproductive  Procedures 


16.90 


$856.31 


$464.88 


$171.26 


VULVECTOMY  SIMPLE;  PARTIAL 
VULVECTOMY  SIMPLE'  COMPLETE 

PLASTIC  OPERATION  ON  URETHRAL  SPHINCTER,  VAGINAL  APPROACH  (EG,  KELLY  URETHRAL  PUCATION) 
ANTERIOR  COLPORRHAPHY,  REPAIR  OF  CYSTOCELE  WITH  OR  WITHOUT  REPAIR  OF  URETHROCELE 
POSTERIOR  COLPORRHAPHY,  REPAIR  OF  RECTOCELE  WITH  OR  WITHOUT  PERINEORRHAPHY 
COMBINED  ANTEROPOSTERIOR  COLPORRHAPHY; 

COMBINED  ANTEROPOSTERKJR  COLPORRHAPHY;  WITH  ENTEROCELE  REPAIR 
REPAIR  OF  ENTEROCELE,  VAGINAL  APPROACH  (SEPARATE  PROCEDURE) 

PARAVAGINAL  DEFECT  REPAIR  (INCLUDING  REPAIR  OF  CYSTOCELE,  STRESS  URINARY  INCONTINENCE,  ANDOR  INCOMPLETE  VAGI- 
NAL PROLAPSE) 

SUNG  OPERATION  FOR  STRESS  INCONTINENCE  (EG,  FASCIA  OR  SYNTHETIC) 
PEREYRA  PROCEDURE,  INCLUDING  ANTERIOR  COLPORRHAPHY 
CONSTRUCTION  OF  ARTIRCIAL  VAGINA;  WITHOUT  GRAFT 
CLOSURE  OF  RECTOVAGINAL  FISTULA;  VAGINAL  OR  TRANSANAL  APPROACH 

CONIZATION  OF  CERVIX,  WITH  OR  WITHOUT  FULGURATION,  WITH  OR  WITHOUT  DILATION  AND  CURETTAGE,  WITH  OR  WITHOUT  RE- 
PAIR; COLD  KNIFE  OR  LASER 

CONIZATION  OF  CERVIX,  WITH  OR  WITHOUT  FULGURATION.  WITH  OR  WITHOUT  DILATKDN  AND  CURETTAGE.  WITH  OR  WITHOUT  RE- 
PAIR; LOOP  ELECTRODE  EXCISION 

TRACHELECTOMY  (CERVICECTOMY),  AMPUTATION  OF  CERVO<  (SEPARATE  PROCEDURE) 
EXCISION  OF  CERVICAL  STUMP,  VAGINAL  APPROACH; 

EXCISION  OF  CERVICAL  STUMP,  VAGINAL  APPROACH:  WITH  AI^ERIOR  ANIX)R  POSTERIOR  REPAIR 
EXCISION  OF  CERVICAL  STUMP,  VAGINAL  APPROACH;  WITH  REPAIR  OF  ENTEROCELE 

MYOMECTOMY,  EXCISION  OF  FIBROID  TUMOR  OF  UTERUS,  SINGLE  OR  MULTIPLE  (SEPARATE  PROCEDURE):  VAGINAL  APPROACH 
DRAINAGE  OF  OVARIAN  CYST(S),  UNILATERAL  OR  BILATERAL,  (SEPARATE  PROCEDURE);  VAGINAL  APPROACH 
DRAINAGE  OF  OVARIAN  ABSCESS;  VAGINAL  APPROACH.  OPEN 


T  13.61 

DILATION  AND  CURETTAGE  OF  CERVICAL  STUMP  

DILATION  AND  CURETTAGE.  DIAGNOSTIC  ANDrtDR  THERAPEUTIC  (NONOBSTETRICAL) 
CURRETTAGE.  POSTPARTUM 


$689.61 


Z49        $126.17 


$364.09 


$49.49 


$137.92 


$25.23 


ELECTROEJACULATION 
ARTIFICIAL  INSEMINATION;  INTRA-CERVCAL 
ARTIFICIAL  INSEMINATION;  INTRA-UTERINE 
SPERM  WASHING  FOR  ARTIFICIAL  INSEMINATION 
EMBRYO  TRANSFER,  INTRAUTERINE 


(Sm  Addandun  0.  tor  Payment  o(  Medical  Visils) 

<  CPT  codes  Mid  deacripliona  only  are  copyiigm  1997  Ainaiicw  Medtoal  Assodalian.  Al  Rights  RaMived.  Applciiite  FARS/DFARS  App^ 

^CopyrigM  1994  Ameiican  DsnW  AasociaKon.  Al  rights  leaeivad. 
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Addendum  C— Proposed  Hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

paynient 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


568 


578 


58976    GAMETE.  ZYGOTE.  OR  EMBRYO  INTRAFAUOPIAN  TRANSFER.  ANY  METHOD 
Pregnancy  and  Neonatal  Care  Procedures  T  1.26  S63.84  $33.9  $12.77 

AMNIOCENTESIS,  ANY  METHOD 
CORDOCENTESIS  (INTRAUTERINE).  ANY  METHOD 
CHORIONIC  VILLUS  SAMPLING,  ANY  METHOD 
FETAL  CONTRACTION  STRESS  TEST  •  *  • 

FETAL  NON-STRESS  TEST 
FETAL  SCALP  BLOOD  SAMPLING 

FETAL  MONITORING  DURING  LABOR  BY  CONSULTING  PHYSICIAN  (IE.  NON-ATTENDING  PHYSICIAN)  WITH  WRITTEN  REPORT;  SUPER- 
VISION AND  INTERPRETATION 
UNLISTED  PROCEDURE.  MATERNITY  CARE  AND  DELIVERY 


578 

Pregnane 

578 

59000 

578 

59012 

578 

59015 

578 

59020 

578 

59025 

578 

59030 

578 

59050 

59899 


4.59        $232.57 


$146.34 


580  Vaginal  Delivery  T 

580         59409    VAGINAL  DELIVERY  ONLY  (WITH  OR  WITHOUT  EPISIOTOMY  AND/OR  FORCEPS); 

580         59412    EXTERNAL  CEPHALIC  VERSION,  WITH  OR  WITHOUT  TOCOLYSIS  (LIST  IN  ADDITION  TO  COOE(S)  FOR  DELIVERY) 

580         59414    DELIVERY  OF  PLACENTA  (SEPARATE  PROCEDURE) 

580         59612    VAGINAL  DELIVERY  ONLY,  AFTER  PREVIOUS  CESAREAN  DELIVERY  (WITH  OR  WITHOUT  EPISIOTOMY  AND/OR  FORCEPS): 


586    Therapeutic  Abortion 

586         59840     INDUCED  ABORTION, 

586         59841     INDUCED  ABORTION, 


12.5         $633.37 


BY  DILATION  AND  CURETTAGE 
BY  DILATION  AND  EVACUATION 


587  Spontaneous  Atx)rtion                                                                                                   T                            13.25 

587  59812    TREATMENT  OF  INCOMPLETE  ABORTION,  ANY  TRIMESTER,  COMPLETED  SURGICALLY 

587  59820    TREATMENT  OF  MISSED  ABORTION.  COMPLETED  SURGICALLY;  FIRST  TRIMESTER 

587  59821     TREATMENT  OF  MISSED  ABORTION.  COMPLETED  SURGICAaY;  SECOND  TRIMESTER 

587  59870    UTERINE  EVACUATION  AND  CURETTAGE  FOR  HYDATIDIFORM  MOLE 


$671.37 


600 

Spinal  Ta 

600 

62270 

600 

62272 

601 

Level  IN« 

601 

64400 

601 

64402 

601 

64405 

601 

64408 

601 

64410 

601 

64412 

601 

64413 

601 

64415 

601 

64417 

601 

64418 

601 

64420 

601 

64421 

601 

64425 

601^ 

64430 

601 

64435 

601 

64440 

601 

64441 

601 

64442 

601 

64443 

601 

64445 

601 

64450 

601 

64505 

601 

64508 

601 

64510 

601 

64520 

601 

64530 

601 

64600 

601 

64605 

601 

64610 

263         $133.26 


SPINAL  PUNCTURE,  LUMBAR,  DIAGNOSTIC 

SPINAL  PUNCTURE,  THERAPEUTIC.  FOR  DRAINAGE  OF  SPINAL  FLUID  (BY  NEEDLE  OR  OTHETER) 


3.11 


$157.58 


$431.89 


$347.02 


$61.47 


$74.13 


$46.51 


$126.67 


$134.27 


$26.65 


S31.S2 


601 


601 


64612 


64613 


601 

64620 

601 

64622 

601 

64623 

601 

64630 

601 

64640 

601 

64680 

601 

64999 

602 

Level  II  N 

:  TRIGEMINAL  NERVE.  ANY  DIVISION  OR  BRANCH 
FACIAL  NERVE 
;  GREATER  OCCIPITAL  NERVE 
i  VAGUS  NERVE 
PHRENIC  NERVE 
;  SPINAL  ACCESSORY  NERVE 
;  CERVICAL  PLEXUS 

BRACHIAL  PLEXUS  - 

;  AXILLARY  NERVE 
;  SUPRASCAPULAR  NERVE 
INTERCOSTAL  NERVE,  SINGLE 

INTERCOSTAL  NERVES.  MULTIPLE,  REGIONAL  BLOCK 
lUOINGUINAL.  ILIOHYPOGASTRIC  NERVES 
PUDENDAL  NERVE 
PARACERVICAL  (UTERINE)  NERVE 

PARAVERTEBRAL  NERVE  (THORACIC.  LUMBAR,  SACRAL.  COCCYGEAL),  SINGLE  VERTEBRAL  LEVEL 
PARAVERTEBRAL  NERVES,  MULTIPLE  LEVELS  (EG,  REGIONAL  BLOCK) 
PARAVERTEBRAL  FACET  JOINT  NERVE.  LUMBAR,  SINGLE  LEVEL 
PARAVERTEBRAL  FACET  JOINT  NERVE,  LUMBAR,  EACH  ADDITIONAL  LEVEL 
;  SCIATIC  NERVE 

;  OTHER  PERIPHERAL  NERVE  OR  BRANCH 
;  SPHENOPALATINE  GANGLION 
:  CAROTID  SINUS  (SEPARATE  PROCEDURE) 
;  STELLATE  GANGLION  (CERVICAL  SYMPATHETIC) 
LUMBAR  OR  THORACIC  (PARAVERTEBRAL  SYMPATHETIC) 
;  CEUAC  PLEXUS,  WITH  OR  WITHOUT  RADIOLOGIC  MONITORING 
DESTRUCTION  BY  NEUROLYTIC  AGENT,  TRIGEMINAL  NERVE;  SUPRAORBITAL,  INFRAORBITAL.  MENTAL,  OR  INFERIOR  ALVEOUR 
BRANCH 

DESTRUCTION  BY  NEUROLYTIC  AGENT,  TRIGEMINAL  NERVE;  SECOND  AND  THIRD  DIVISION  BRANCHES  AT  FORAMEN  OVALE 
DESTRUCTION  BY  NEUROLYTIC  AGENT,  TRIGEMINAL  NERVE;  SECOND  AND  THIRD  DIVISION  BRANCHES  AT  FORAMEN  OVALE  UNDER 
RADIOLOGIC  MONITORING 

DESTRUCTION  BY  NEUROLYTIC  AGENT  (CHEMODENERVATION  OF  MUSCLE  ENDPLATE);  MUSCLES  ENERVATED  BY  FACIAL  NERVE 
(EG,  FOR  BLEPHAROSPASM,  HEMIFACIAL  SPASM) 

DESTRUCTION  BY  NEUROLYTIC  AGENT  (CHEMODENERVATION  OF  MUSCLE  ENDPLATE);  CERVICAL  SPINAL  MUSCLES  (EG,  FOR  SPAS- 
MODIC TORTICOLLIS) 

DESTRUCTION  BY  NEUROLYTIC  AGENT;  INTERCOSTAL  NERVE 

DESTRUCTION  BY  NEUROLYTIC  AGENT;  PARAVERTEBRAL  FACET  JOINT  NERVE,  LUMBAR,  SINGLE  LEVEL 
DESTRUCTION  BY  NEUROLYTIC  AGENT;  PARAVERTEBRAL  FACET  JOINT  NERVE,  LUMBAR,  EACH  ADDITIONAL  LEVEL 
DESTRUCTION  BY  NEUROLYTIC  AGENT;  PUDENDAL  NERVE 

DESTRUCTION  BY  NEUROLYTIC  AGENT;  OTHER  PERIPHERAL  NERVE  OR  BRANCH 
DESTRUCTION  BY  NEUROLYTIC  AGENT,  CELIAC  PLEXUS.  WITH  OR  WITHOUT  RADIOLOGIC  MONITORING 
UNLISTED  PROCEDURE,  NERVOUS  SYSTEM 


INJECTION,  ANESTHETIC  AGENT 
INJECTION,  ANESTHETIC  AGENT; 
INJECTION,  ANESTHETIC  AGENT; 
INJECTION,  ANESTHETIC  AGENT; 
INJECTION,  ANESTHETIC  AGENT; 
INJECTION,  ANESTHETIC  AGENT; 
INJECTION,  ANESTHETIC  AGENT; 
INJECTION,  ANESTHETIC  AGENT; 
INJECTION,  ANESTHETIC  AGENT; 
INJECTION,  ANESTHETIC  AGENT; 
INJECTION,  ANESTHETIC  AGENT; 
INJECTION,  ANESTHETIC  AGENT; 
INJECTION,  ANESTHETIC  AGENT; 
INJECTION,  ANESTHETIC  AGENT; 
INJECTION,  ANESTHETIC  AGENT 
INJECTION,  ANESTHETIC  AGENT 
INJECTION,  ANESTHETIC  AGENT 
INJECTION,  ANESTHETIC  AGENT 
INJECTION,  ANESTHETIC  AGENT 
INJECTION,  ANESTHETIC  AGENT 
INJECTION,  ANESTHETIC  AGENT 
INJECTION,  ANESTHETIC  AGENT 
INJECTION,  ANESTHETIC  AGENT; 
INJECTION,  ANESTHETIC  AGENT 
INJECTION,  ANESTHETIC  AGENT 
INJECTION,  ANESTHETIC  AGENT; 


3.33         $168.73 


$87.69 


$33.75 


(S«e  Addendum  0.  for  PayfTMnt  o(  UoHictl  Visits) 

<  CPT  codes  and  descriptions  only  are  copyright  1997  Anwiican  Medical  Associaiion.  Al  RigMs  Raeeived.  AppKctMe  FARS/DFARS  Apply. 

'CcpyrigM  1994  American  Dental  Associalian.  Al  ctgMs  reserved. 
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Addendum  C— Proposed  Hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


SUBDURAL  TAP  THROUGH  FONTANELLE,  OR  SUTURE,  INFANT,  UNILATERAL  OR  BILATERAL;  INITIAL 
SUBDURAL  TAP  THROUGH  FONTANELLE,  OR  SUTURE,  INFANT,  UNILATERAL  OR  BILATERAL  SUBSEQUENT  TAPS 
VENTRICULAR  PUNCTURE  THROUGH  PREVIOUS  BURR  HOLE,  FONTANELLE,  SUTURE,  OR  IMPLANTED  VENTRICULAR  CATHETER/RES- 
ERVOIR; WITHOUT  INJECTION 

VENTRICULAR  PUNCTURE  THROUGH  PREVIOUS  BURR  HOLE,  FONTANELLE,  SUTURE,  OR  IMPLANTED  VENTRICULAR  CATHETER/RES- 
ERVOIR; WITH  INJECTION  OF  DRUG  OR  OTHER  SUBSTANCE  FOR  DIAGNOSIS  OR  TREATMENT 
CISTERNAL  OR  LATERAL  CERVICAL  (C1-C2)  PUNCTURE;  WITHOUT  INJECTION  (SEPARATE  PROCEDURE) 

CISTERNAL  OR  LATERAL  CERVICAL  (C1-C2)  PUNCTURE;  WITH  INJECTION  OF  DRUG  OR  OTHER  SUBSTANCE  FOR  DIAGNOSIS  OR 
TREATMENT  (EG.' C1-C2) 

PUNCTURE  OF  SHUNT  TUBING  OR  RESERVOIR  FOR  ASPIRATION  OR  INJECTION  PROCEDURE 
REPLACEMENT  OR  IRRIGATION,  SUBARACHNOID/SUBDURAL  CATHETER 
REPLACEMENT  OR  IRRIGATION,  VENTRICULAR  CATHETER 
PERCUTANEOUS  ASPIRATION,  SPINAL  CORD  CYST  OR  SYRINX 
INJECTION,  LUMBAR  EPIDURAL,  OF  BLOOD  OR  CLOT  PATCH 

INJECTION  OF  DIAGNOSTIC  OR  THERAPEUTIC  ANESTHETIC  OR  ANTISPASMODIC  SUBSTANCE  (INCLUDING  NARCOTICS);  SUBARACH- 
NOID OR  SUBDURAL,  SINGLE 

INJECTION  OF  DIAGNOSTIC  OR  THERAPEUTIC  ANESTHETIC  OR  ANTISPASMODIC  SUBSTANCE  (INCLUDING  NARCOTTCS);  EPIDURAL, 
CERVICAL  OR  THORACIC,  SINGLE 

INJECTION  OF  DIAGNOSTIC  OR  THERAPEUTIC  ANESTHETIC  OR  ANTISPASMODIC  SUBSTANCE  (INCLUDING  NARCOTCS);  SUBARACH- 
NOID  OR  SUBDURAL,  DIFFERENTIAL 

INJECTION  OF  DIAGNOSTIC  OR  THERAPEUTIC  ANESTHETIC  OH  ANTISPASMODC  SUBSTANCE  (INCLUDING  NARCOTK»);  SUBARACH- 
NOID OR  SUBDURAL,  CONTINUOUS 

INJECTION  OF  DIAGNOSTIC  OR  THERAPEUTIC  ANESTHETIC  OR  ANTISPASMODIC  SUBSTANCE  (INCLUDING  NARCOTICS);  EPIDURAL 
LUMBAR  OR  CAUDAL,  SINGLE 

INJECTION  OF  DIAGNOSTIC  OR  THERAPEUTIC  ANESTHETIC  OR  ANTISPASMODIC  SUBSTANCE  (INCLUDING  NARCOTICS);  EPIDURAL, 
LUMBAR  OR  CAUDAL  CONTINUOUS 

INJECTKJN  OF  NEUROLYTIC  SUBSTANCE  (EG,  ALCOHOL.  PHENOL  ICED  SALINE  SOLUTIONS);  SUBARACHNOID 
INJECTION  OF  NEUROLYTIC  SUBSTANCE  (EG.  ALCOHOL,  PHENOL  ICED  SALINE  SOLLTTIONS);  EPIDURAL  CERVICAL  OR  THORACIC 
INJECTION  OF  NEUROLYTTC  SUBSTANCE  (EG,  ALCOHOL  PHENOL  ICED  SALINE  SOLUTIONS);  EPIDURAL  LUMBAR  OR  CAUDAL 
INJECTKJN  OF  SUBSTANCE  OTHER  THAN  ANESTHETIC.  ANTISPASMODIC,  CONTRAST,  OR  NEUROLYTIC  SOLUTIONS;  SUBARACHNOID 
(SEPARATE  PROCEDURE) 

INJECTION  OF  SUBSTANCE  OTHER  THAN  ANESTHETIC,  ANTISPASMODIC,  CONTRAST,  OR  NEUROLYTTC  SOUTHONS;  LUMBAR  OR 
CAUDAL  EPIDURAL  (SEPARATE  PROCEDURE) 

INJECTION  PROCEDURE  FOR  CHEMONUCLEOLYSIS,  INCLUDING  DISKOGRAPHY.  INTERVERTEBRAL  DISK,  SINGLE  OR  MULTIPLE  LEV- 
ELS, LUMBAR 

INJECTION  PROCEDURE,  ARTERIAL  FOR  OCCLUSION  OF  ARTERIOVENOUS  MALFORMATKJN,  SPINAL 

INJECTION  OF  SUBSTANCE  OTHER  THAN  ANESTHETIC,  CONTRAST,  OR  NEUROLYTIC  SOLUTIONS,  ERDURAL  CERVCAL  OR  THO- 
RACIC (SEPARATE  PR(XEDURE) 


60? 

61000 

602 

61001 

60? 

61020 

602 

61026 

fHXf 

61050 

602 

61055 

60? 

61070 

602 

62194 

602 

62225 

602 

62268 

60? 

62273 

602 

62274 

602 

62275 

60? 

62276 

602 

62277 

602 

62278 

602 

62279 

60? 

62280 

60? 

62281 

602 

62282 

60? 

fl??88 

602 

6^89 

602 

62292 

602 

62294 

60? 

6??98 

616 

mplantati 

616 

63660 

616 

64553 

616 

64555 

616 

64560 

616 

64565 

616 

64573 

616 

64575 

616 

64577 

616 

64580 

617 

RevisiorVI 

617 

62230 

617 

62350 

617 

62355 

617 

62365 

617 

63660 

617 

63688 

617 

63744 

817 

63746 

617 

64585 

617 

64595 

618 

Implantat) 

618 

61215 

618 

61885 

618 

62360 

618 

62361 

618 

62362 

Implantation  of  Neurostimulator  Electrodes 


14.43         $731.16 


$386.57 


$146.23 


PERCUTANEOUS  IMPLANTATION  OF  NEUROSTIMULATOR  ELECTRODES;  EPIDURAL 
PERCUTANEOUS  IMPLANTATION  OF  NEUROSTIMULATOR  ELECTRODES;  CRANIAL  NERVE 
PERCUTANEOUS  IMPLANTATION  OF  NEUROSTIMULATOR  ELECTRODES;  PERIPHERAL  NERVE 
PERCUTANEOUS  IMPLANTATION  OF  NEUROSTIMULATOR  ELECTRODES;  AUTONOMIC  NERVE 
PERCUTANEOUS  IMPLANTATION  OF  NEUROSTIMULATOR  ELECTRODES;  NEUROMUSCULAR 
INCISION  FOR  IMPLANTATION  OF  NEUROSTIMULATOR  ELECTRODES;  CRANIAL  NERVE 
INCISION  FOR  IMPLANTATION  OF  NEUROSTIMULATOR  ELECTRODES;  PERIPHERAL  NERVE 
INCISION  FOR  IMPLANTATION  OF  NEUROSTIMULATOR  ELECTRODES;  AUTONOMIC  NERVE 
INCISION  FOR  IMPLANTATION  OF  NEUROSTIMULATOR  ELECTRODES;  NEUROMUSCULAR 


RevisiorVRemoval  Neurological  Device 


11.56 


$585.74 


$287.59 


$117.15 


618        63685 
618        64590 


REPLACEMENT  OR  REVISION  OF  CSF  SHUNT,  OBSTRUCTED  VALVE,  OR  DISTAL  CATHETER  IN  SHUNT  SYSTEM 

IMPLANTATKDN,  REVISION  OR  REPOSITIONING  OF  INTRATHECAL  OR  EPIDURAL  CATHETER,  FOR  IMPLANTABLE  RESERVOIR  OR 

IMPLANTABLE  INFUSION  PUMP;  WITHOUT  LAMINECTOMY 

REMOVAL  OF  PREVIOUSLY  IMPLANTED  INTRATHECAL  OR  EPIDURAL  CATHETER 

REMOVAL  OF  SUBCUTANEOUS  RESERVOIR  OR  PUMP,  PREVIOUSLY  IMPLANTED  FOR  INTRATHECAL  OR  EPIDURAL  INFUSKJN 

REVISION  OR  REMOVAL  OF  SPINAL  NEUROSTIMULATOR  ELECTRODES 

REVISION  OR  REMOVAL  OF  IMPLANTED  SPINAL  NEUROSTIMULATOR  PULSE  GENERATOR  OR  RECEIVER 

REPLACEMENT,  IRRIQATK3N  OR  REVISION  OF  LUMBOSUBARACHNOID  SHUNT 

REMOVAL  OF  ENTIRE  LUMBOSUBARACHNOID  SHUNT  SYSTEM  WITHOUT  REPLACEMENT 

REVISION  OR  REMOVAL  OF  PERIPHERAL  NEUROSTIMULATOR  ELECTRODES 

REVISION  OR  REMOVAL  OF  PERIPHERAL  NEUROSTIMULATOR  PULSE  GENERATOR  OR  RECEIVER 

in  of  NeufOtogical  Device  T  .  25.56     $1,296.11  $780.49  $259.02 

INSERTION  OF  SUBCUTANEOUS  RESERVOIR,  PUMP  OR  CONTINUOUS  INFUSION  SYSTEM  FOR  CONNECTION  TO  VENTRICULAR  CATH- 
ETER 

INOSION  AND  SUBCUTANEOUS  PLACEMENT  OF  CRANIAL  NEUROSTIMULATOR  PULSE  GENERATOR  OR  RECEIVER,  DIRECT  OR  IN- 
DUCTIVE COUPUNG 

IMPLANTATION  OR  REPLACEMENT  OF  DEVICE  FOR  INTRATHECAL  OR  EPIDURAL  DRUG  INFUSION;  SUBCUTANEOUS  RESERVOIR 
IMPLANTATKJN  OR  REPLACEMENT  OF  DEVICE  FOR  INTRATHECAL  OR  EPIDURAL  DRUG  INFUSION;  NON-PROGRAMMABLE  PUMP 
IMPLANTATK5N  OR  REPLACEMENT  OF  DEVICE  FOR  INTRATHECAL  OR  EPIDURAL  DRUG  INFUSION;  PROGRAMMABLE  PUMP.  INCLUD- 
ING PREPARATION  OF  PUMP,  WITH  OR  WITHOUT  PROGRAMMING 

INOSION  AND  SUBCUTANEOJS  PUCEMENT  OF  SPINAL  NEUROSTIMULATOR  PULSE  GENERATOR  OR  RECEIVER.  DIRECT  OR  INDUC- 
TIVE COUPLING 

INCISION  AND  SUBCUTANEOUS  PLACEMENT  OF  PERIPHERAL  NEUROSTIMULATOR  PULSE  GENERATOR  OR  RECEIVER,  DIRECT  OR 
INDUCTIVE  COUPUNG 


(See  Addendum  D.  tor  Payment  a«  MedkMl  VM» 

'  Cin- codes  Mid  deecripiians  only  M  copyrlgM  1997  Aineflcw  Medtoal  AesoeiaHon.  Al  RIgMi  Resenwl.  Applcttle  FARSOFARS  A 

aCopyrlgM  1994  Anwricw  Dental  AssocMon.  Al  right*  reaetved. 
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Addendum  C— Proposed  hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
Indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


631    Level  I  Nerve  Procedures 


12.98 


S657.69 


S333.8 


$131.54 


631 

27315 

631 

27320 

631 

28030 

631 

28035 

631 

61790 

631 


631 


62287 


63600 


631 

63610 

631 

63615 

631 

64702 

631 

64704 

631 

64708 

631 

64712 

631 

64713 

631 

64714 

631 

64716 

631 

64718 

631 

64719 

631 

64721 

631 

64722 

631 

64726 

631 

64727 

631 

64732 

631 

64734 

631 

64736 

631 

64738 

631 

64740 

631 

64742 

631 

64744 

631 

64746 

631 

64761 

631 

64771 

631 

64772 

631 

64774 

631 

64776 

631 

64778 

631 

64782 

631 

64783 

631 

64784 

631 

64787 

631 

64788 

631 

64790 

631 

64795 

631 

64830 

632 

Level  II  N 

632 

64786 

632 

64792 

632 

64831 

632 

64832 

632 

64834 

63? 

64835 

632 

64836 

632 

64837 

632 

64840 

63? 

64856 

632 

64857 

632 

64858 

M? 

64859 

632 

64861 

632 

64862 

632 

64664 

632 

64865 

6.3? 

64870 

632 

64872 

632 

64874 

632 

64876 

632 

64885 

NEURECTOMY,  HAMSTRING  MUSCLE     . 
NEURECTOMY,  POPLITEAL  (GASTROCNEMIUS) 
NEURECTOMY  OF  INTRINSIC  MUSCULATURE  OF  FOOT 
TARSAL  TUNNEL  RELEASE  (POSTERIOR  TIBIAL  NERVE  DECOMPRESSION) 

CREATION  OF  LESION  BY  STEREOTACTIC  METHOD,  PERCUTANEOUS.  BY  NEUROLYTIC  AGENT  (EG.  ALCOHOL,  THERMAL,  ELEC- 
TRICAL, RAOIOFREQUENCY);  GASSERIAN  GANGLION 

ASPIRATION  PROCEDURE,  PERCUTANEOUS.  OF  NUCLEUS  PULPOSUS  OF  INTERVERTEBRAL  DISK,  ANY  METHOD,  SINGLE  OR  MUL- 
TIPLE LEVELS,  LUMBAR 

CREATION  OF  LESION  OF  SPINAL  CORD  BY  STEREOTACTIC  METHOD,  PERCUTANEOUS.  ANY  MODALITY  (INCLUDING  STIMULATION 
AND/OR  RECORDING) 

STEREOTACTIC  STIMULATION  OF  SPINAL  CORD,  PERCUTANEOUS,  SEPARATE  PROCEDURE  NOT  FOLLOWED  BY  OTHER  SURGERY 
STEREOTACTIC  BIOPSY,  ASPIRATION,  OR  EXCISION  OF  LESION,  SPINAL  CORD 
NEUROPLASTY;  DIGITAL,  ONE  OR  BOTH,  SAME  DIGIT 
NEUROPLASTY:  NERVE  OF  HAND  OR  FOOT 

NEUROPLASTY,  MAJOR  PERIPHERAL  NERVE,  ARM  OR  LEG;  OTHER  THAN  SPECIFIED 
NEUROPLASTY.  MAJOR  PERIPHERAL  NERVE,  ARM  OR  LEG;  SCIATIC  NERVE 
NEUROPLASTY,  MAJOR  PERIPHERAL  NERVE,  ARM  OR  LEG;  BRACHIAL  PLEXUS 
NEUROPLASTY,  MAJOR  PERIPHERAL  NERVE,  ARM  OR  LEG;  LUMBAR  PLEXUS 
NEUROPLASTY  AND/OR  TRANSPOSITION;  CRANIAL  NERVE  (SPECIFY) 
NEUROPLASTY  AND/OR  TRANSPOSITION;  ULNAR  NERVE  AT  ELBOW 
NEUROPLASTY  AND/OR  TRANSPOSITION;  ULNAR  NERVE  AT  WRIST 
NEUROPLASTY  AND/OR  TRANSPOSITION;  MEDIAN  NERVE  AT  CARPAL  TUNNEL 
DECOMPRESSION;  UNSPECIFIED  NERVE(S)  (SPECIFY) 
DECOMPRESSION;  PLANTAR  DIGITAL  NERVE 

INTERNAL  NEUROLYSIS,  REQUIRING  USE  OF  OPERATING  MICROSCOPE  (LIST  SEPARATELY  IN  ADDITION  TO  CODE  FOR 
NEUROPLASTY)  (NEUROPLASTY  INCLUDES  EXTERNAL  NEUROLYSIS) 
TRANSECTION  OR  AVULSION  OF;  SUPRAORBITAL  NERVE 
TRANSECTION  OR  AVULSION  OF;  INFRAORBITAL  NERVE 
TRANSECTION  OR  AVULSION  OF;  MENTAL  NERVE 

TRANSECTION  OR  AVULSION  OF;  INFERIOR  ALVEOLAR  NERVE  BY  OSTEOTOMY     ' 
TRANSECTION  OR  AVULSION  OF;  LINGUAL  NERVE 

TRANSECTION  OR  AVULSION  OF;  FACIAL  NERVE,  DIFFERENTIAL  OR  COMPLETE 
TRANSECTION  OR  AVULSION  OF;  GREATER  OCCIPITAL  NERVE 
TRANSECTION  OR  AVULSION  OF;  PHRENIC  NERVE 
TRANSECTION  OR  AVULSION  OF;  PUDENDAL  NERVE 
TRANSECTION  OR  AVULSION  OF  OTHER  CRANIAL  NERVE.  EXTRADURAL 
TRANSECTION  OR  AVULSION  OF  OTHER  SPINAL  NERVE,  EXTRADURAL 
EXCISION  OF  NEUROMA;  CUTANEOUS  NERVE,  SURGICALLY  IDENTIFIABLE 
EXCISION  OF  NEUROMA;  DIGITAL  NERVE.  ONE  OR  BOTH,  SAME  DIGIT 

EXCISION  OF  NEUROMA;  DIGITAL  NERVE,  EACH  ADDITIONAL  DIGIT  (LIST  SEPARATELY  BY  THIS  NUMBER) 
EXCISION  OF  NEUROMA;  HAND  OR  FOOT.  EXCEPT  DIGITAL  NERVE 

EXCISION  OF  NEUROMA;  HAND  OR  FOOT,  EACH  ADDITIONAL  NERVE,  EXCEPT  SAME  DIGIT  (UST  SEPARATELY  BY  THIS  NUMBER) 
EXCISION  OF  NEUROMA;  MAJOR  PERIPHERAL  NERVE,  EXCEPT  SCIATIC 

IMPLANTATION  OF  NERVE  END  INTO  BONE  OR  MUSCLE  (LIST  SEPARATELY  IN  ADDITION  TO  NEUROMA  EXCISION) 
EXCISION  OF  NEUROFIBROMA  OR  NEUROLEMMOMA;  CUTANEOUS  NERVE 
EXIDISION  OF  NEUROFIBROMA  OR  NEUROLEMMOMA;  MAJOR  PERIPHERAL  NERVE 
BIOPSY  OF  NERVE 
MICRODISSECTION  AND/OR  MICROREPAIR  OF  NERVE  (UST  SEPARATELY  IN  ADDITION  TO  CODE  FOR  NERVE  REPAIR) 


18.13 


$918.64 


$461.04 


$183.73 


EXCISION  OF  NEUROMA;  SCIATIC  NERVE 

EXCISION  OF  NEUROFIBROMA  OR  NEUROLEMMOMA;  EXTENSIVE  (INCLUDING  MAUGNANT  TYPE) 
SUTURE  OF  DIGITAL  NERVE.  HAND  OR  FOOT;  ONE  NERVE 

SUTURE  OF  DIGITAL  NERVE,  HAND  OR  FOOT;  EACH  ADDITIONAL  DIGITAL  NERVE 
SUTURE  OF  ONE  NERVE,  HAND  OR  FOOT;  COMMON  SENSORY  NERVE 
SUTURE  OF  ONE  NERVE,  HAND  OR  FOOT;  MEDIAN  MOTOR  THENAR 
SUTURE  OF  ONE  NERVE,  HAND  OR  FOOT;  ULNAR  MOTOR 
SUTURE  OF  EACH  ADDITIONAL  NERVE,  HAND  OR  FOOT 
SUTURE  OF  POSTERIOR  TIBIAL  NERVE 

SUTURE  OF  MAJOR  PERIPHERAL  NERVE,  ARM  OR  LEG,  EXCEPT  SCIATIC;  INCLUDING  TRANSPOSITION 
SUTURE  OF  MAJOR  PERIPHERAL  NERVE,  ARM  OR  LEG,  EXCEPT  SCIATIC;  WITHOUT  TRANSPOSITION 
SUTURE  OF  SCIATIC  NERVE 

SUTURE  OF  EACH  ADDITIONAL  MAJOR  PERIPHERAL  NERVE 
SUTURE  OF;  BRACHIAL  PLEXUS 
SUTURE  OF;  LUMBAR  PLEXUS 
SUTURE  OF  FACIAL  NERVE:  EXTRACRANIAL 

SUTURE  OF  FACIAL  NERVE;  INFRATEMPORAL,  WITH  OR  WITHOUT  GRAFTING 
ANASTOMOSIS;  FACIAL-PHRENIC 

SUTURE  OF  NERVE;  REQUIRING  SECONDARY  OR  DELAYED  SUTURE  (UST  SEPARATELY  IN  ADDITION  TO  CODE  FOR  PRIMARY 
NEURORRHAPHY) 

SUTURE  OF  NERVE;  REQUIRING  EXTENSIVE  MOBIUZATION,  OR  TRANSPOSITION  OF  NERVE  (UST  SEPARATELY  IN  ADDITION  TO 
CODE  FOR  NERVE  SUTURE) 

SUTURE  OF  NERVE;  REQUIRING  SHORTENING  OF  BONE  OF  EXTREMITY  (UST  SEPARATELY  IN  ADDITION  TO  CODE  FOR  NERVE  SU- 
TURE) 
NERVE  GRAFT  (INCLUDES  OBTAINING  GRAFT),  HEAD  OR  NECK;  UP  TO  4  CM  IN  LENGTH 

(See  Addendum  D.  tor  Payment  ol  Medical  Visits) 

'  CPT  codes  and  descriptions  only  are  copyngM  1997  Amarican  Medical  Association.  Al  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 

'CopyrigM  1994  Amencan  Dental  Association.  Ail  rights  reserved. 
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ADDENDUM  C— Proposed  HospttAL  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


CPTV 
HCPCS* 


651 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rale 


National 
unadjusted 


Minimum 
unadjusted 
coirtsurance 


632  64886  NERVE  GRAFT  (INCLUDES  OBTAINING  GRAFT).  HEAD  OR  NECK;  MORE  THAN  4  CM  LENGTH 

632  64890  NERVE  GRAFT  (INCLUDES  OBTAINING  GRAFT),  SINGLE  STRAND.  HAND  OR  FOOT;  UP  TO  4  CM  LENGTH 

632  64891  NERVE  GRAFT  (INCLUDES  OBTAINING  GRAFT),  SINGLE  STRAND,  HAND  OR  FOOT;  MORE  THAN  4  CM  LENGTH 

632  64892  NERVE  GRAFT  (INCLUDES  OBTAINING  GRAFT),  SINGLE  STRAND,  ARM  OR  LEG;  UP  TO  4  CM  LENGTH 

632  64893  NERVE  GRAFT  (INCLUDES  OBTAINING  GRAFT),  SINGLE  STRAND,  ARM  OR  LEG;  MORE  THAN  4  CM  LENGTH 

632  64895  NERVE  GRAFT  (INCLUDES  OBTAINING  GRAFT),  MULTIPLE  STRANDS  (CABLE).  HAND  OR  FOOT;  UP  TO  4  CM  LENGTH 

632  64896  NERVE  GRAFT  (INCLUDES  OBTAINING  GRAFT),  MULTIPLE  STRANDS  (CABLE).  HAND  OR  FOOT;  MORE  THAN  4  CM  LENGTH 

632  64897  NERVE  GRAFT  (INCLUDES  OBTAINING  GRAFT).  MULTIPLE  STRANDS  (CABLE).  ARM  OR  LEG;  UP  TO  4  CM  LENGTH 

632  64896  NERVE  GRAFT  (INCLUDES  OBTAINING  GRAFT),  MULTIPLE  STRANDS  (CABLE),  ARM  OR  LEG;  MORE  THAN  4  CM  LENGTH 

632  64901  NERVE  GRAFT.  EACH  ADDITIONAL  NERVE:  SINGLE  STRAND 

632  64902  NERVE  GRAFT.  EACH  ADDITIONAL  NERVE:  MULTIPLE  STRANDS  (CABLE) 

632  64905  NERVE  PEDICLE  TRANSFER;  FIRST  STAGE 

632  64907  NERVE  PEDICLE  TRANSFER;  SECOND  STAGE 


648    Laser  Retinal  Procedures 


649 
649 

649 
649 

649 


3.94        $199.64 


S96.15 


$39.93 


648        67105    REPAIR  OF  RETINAL  DETACHMENT,  ONE  OR  MORE  SESSK3NS;  PHOTOCOAGULATION.  WITH  OR  WITHOUT  DRAINAGE  OF  SUBRETINAL 
FLUID 

648        67145    PROPHYLAXIS  OF  RETINAL  DETACHMENT  (EG.  RETINAL  BREAK.  LATTTCE  DEGENERATION)  WITHOUT  DRAINAGE,  ONE  OR  MORE  SES- 
SIONS; PHOT(XOAGULATI0N  (LASER  OR  XENON  ARC) 

648        67210    DESTRUCTION  OF  LOCAUZED  LESION  OF  RETINA  (EG,  MACULOPATHY,  CHOROIDOPATHY.  SMAU  TUMORS).  ONE  OR  MORE  SES- 
SIONS; PHOTOCOAGULATION  (LASER  OR  XENON  ARC) 

648        67228    DESTRUCTION  OF  EXTENSIVE  OR  PROGRESSIVE  RETINOPATHY  (EG,  DIABETIC  RETINOPATHY).  ONE  OR  MORE  SESSK3NS: 
PHOTOCOAGULATK3N  (LASER  OR  XENON  ARC) 


649  Laser  Eye 

649  65855 

649  65860 

649  66761 

649  66762 


S111.64 


$44.99 


66770 
66821 

66999 
67031 

67299 


Procedures  except  Retinal  T  4.44        S224.97 

TRABECULOPLASTY  BY  LASER  SURGERY,  ONE  OR  MORE  SESSK)NS  (DERNED  TREATMENT  SERIES) 

SEVERING  ADHESIONS  OF  ANTERK3R  SEGMENT,  LASER  TECHNIQUE  (SEPARATE  PROCEDURE] 

IRIDOTOMY/IRIOECTOMY  BY  LASER  SURGERY  (EG,  FOR  GLAUCOMA)  (ONE  OR  MORE  SESSK3NS) 

IRIOOPLASTY  BY  PHOTOCOAGULATION  (ONE  OR  MORE  SESSK3NS)  (EG,  FOR  IMPROVEMENT  OF  VISKM.  FOR  WIDENING  OF  ANTE- 

RK)R  CHAMBER  ANGLE) 

DESTRUCTION  OF  CYST  OR  LESION  IRIS  OR  CILIARY  BODY  (NONEXCISIONAL  PROCEDURE) 

DISCISSK3N  OF  SECONDARY  MEMBRANOUS  CATARACT  (OPACIFIED  POSTERIOR  LENS  CAPSULE  ANO/OR  ANTERIOR  HYALOID); 

LASER  SURGERY  (EG,  YAG  LASER)  (ONE  OR  MORE  STAGES) 

UNUSTED  PROCEDURE,  ANTERIOR  SEGMENT  OF  EYE 

SEVERING  OF  VITREOUS  STRANDS,  VITREOUS  FACE  ADHESIONS,  SHEETS,  MEMBRANES  OR  OPACITIES,  LASER  SURGERY  (ONE  OR 

MORE  STAGES) 

UNUSTED  PROCEDURE,  POSTERIOR  SEGMENT 


651    Level  I  Anterior  Segment  Eye  Procedures 


7J24 


$366.85 


$174.7 


$73.37 


651 

65272 

651 

65275 

651 

65286 

651 

65420 

651 

65436 

651 

65450 

651 

65772 

651 

65810 

651 

65815 

651 

65820 

651 

66130 

651 

66500 

651 

66505 

651 

66600 

651 

66625 

651 

66630 

651 

66700 

661 

66710 

651 

66720 

651 

66820 

66825 


REPAIR  OF  LACERATION;  CONJUNCTIVA.  BY  MOBIUZATION  AND  REARRANGEMENT.  WITHOUT  HOSPITALIZATION 

REPAIR  OF  LACERATION;  CORNEA,  NONPERFORATING,  WITH  OR  WITHOUT  REMOVAL  FOREIGN  BODY 

REPAIR  OF  LACERATION:  APPUCATION  OF  TISSUE  GLUE.  WOUNDS  OF  CORNEA  ANO/OR  SCLERA 

EXCISION  OR  TRANSPOSITION  OF  PTERYGIUM;  WITHOUT  GRAFT 

REMOVAL  OF  CORNEAL  EPITHELIUM;  WITH  APPUCATION  OF  CHELATirJG  AGENT  (EG.  EDTA) 

DESTRUCTION  OF  LESION  OF  CORNEA  BY  CRYOTHERAPY,  PHOTOCOAGULATION  OR  THERMOCAUTERIZATION 

CORNEAL  RELAXING  INCISION  FOR  CORRECTION  OF  SURGICALLY  INDUCED  ASTIGMATISM 

PARACENTESIS  OF  ANTERIOR  CHAMBER  OF  EYE  (SEPARATE  PROCEDURE);  WITH  REMOVAL  OF  VITREOUS  AND/OR  DISCISSION  OF 

ANTERIOR  HYALOID  MEMBRANE,  WITH  OR  WITHOUT  AIR  INJECTION 

PARACENTESIS  OF  ANTERIOR  CHAMBER  OF  EYE  (SEPARATE  PROCEDURE);  WITH  REMOVAL  OF  BLOOD,  WITH  OR  WITHOUT  IRRK3A- 

TION  AND/OR  AIR  INJECTION 

GONIOTOMY 

EXCISION  OF  LESION,  SCLERA 

IRIDOTOMY  BY  STAB  INCISION  (SEPARATE  PROCEDURE);  EXCEPT  TRANSFIXION 

IRIDOTOMY  BY  STAB  INCISION  (SEPARATE  PROCEDURE);  WITH  TRANSFIXION  AS  FOR  IRIS  BOMBE 

IRIDECTOMY.  WITH  CORNEOSCLERAL  OR  CORNEAL  SECTION;  FOR  REMOVAL  OF  LESION 

IRIDECTOMY,  WITH  CORNEOSCLERAL  OR  CORNEAL  SECTION;  PERIPHERAL  FOR  GLAUCOMA  (SEPARATE  PROCEDURE) 

IRIDECTOMY,  WITH  CORNEOSCLERAL  OR  CORNEAL  SECTION;  SECTOR  FOR  GLAUCOMA  (SEPARATE  PROCEDURE) 

CILIARY  BODY  DESTRUCTION;  DIATHERMY 

CILIARY  BODY  DESTRUCTION;  CYCLOPHOTOCOAGULATION 

CILIARY  BODY  DESTRUCTION'  CRYOTHERAPY 

DISCISSION  OF  SECONDARY  MEMBRANOUS  CATARACT  (OPACIFIED  POSTERIOR  LENS  CAPSULE  AND/OR  ANTERKW  HYALOID);  STAB 

INCISION  TECHNIQUE  (ZIEGLER  OR  VI/HEELER  KNIFE) 

REPOSITIONING  OF  INTRAOCULAR  LENS  PROSTHESIS.  REQUIRING  AN  INCISION  (SEPARATE  PROCEDURE) 


652    Level  II  Anterior  Segnrtent  Eye  Procedures 


16.48 


$835.03 


$433.69 


$167.01 


REMOVAL  OF  FOREIGN  BODY,  INTRAOCULAR;  FROM  ANTERIOR  CHAMBER  OR  LENS 

REPAIR  OF  LACERATION;  CORNEA  AND/OR  SCLERA,  PERFORATING,  NOT  INVOLVING  UVEAL  TISSUE 

REPAIR  OF  LACERATION;  CORNEA  AND/OR  SCLERA,  PERFORATING,  WITH  REPOSITION  OR  RESECTION  OF  UVEAL  TISSUE 

EXCISION  OF  LESION,  CORNEA  (KERATECTOMY,  LAMELLAR.  PARTIAL),  EXCEPT  PTERYGIUM 

EXCISION  OR  TRANSPOSITION  OF  PTERYGIUM;  WITH  GRAFT 

K  E  RATOPROSTH  ESIS 

CORNEAL  WEDGE  RESECTION  FOR  CORRECTION  OF  SURGICAUY  INDUCED  ASTIGMATISM 

TRABECULOTOMY  AB  EXTERNO 

SEVERING  ADHESIONS  OF  ANTERIOR  SEGMENT  OF  EYE.  INCISIONAL  TECHNIQUE  (WITH  OR  WITHOUT  INJECTION  OF  AIR  OR  UQUID) 

(SEPARATE  PROCEDURE);  GONIOSYNECHIAE 

SEVERING  ADHESIONS  OF  ANTERIOR  SEGMENT  OF  EYE.  INCISIONAL  TECHNIQUE  (WITH  OR  WITHOUT  INJECTION  OF  AIR  OR  LIQUID) 

(SEPARATE  PROCEDURE);  ANTERIOR  SYNECHIAE,  EXCEPT  GONIOSYNECHIAE 

(See  Addendum  0.  (or  Payment  o(  Medk:al  Visits) 

'  CPT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Aasodafion.  Al  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 

'CopyrigM  1904  American  Dental  Association.  All  rights  reserved. 


652 

65235 

652 

65280 

652 

65285 

652 

65400 

652 

65426 

652 

65770 

652 

65775 

652 

65850 

652 

65865 

652 

65870 

47S10 
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APC 


652 


652 


ADDENDUM  c— Proposed  hospital  Outpatent  Payment  for  Procedures  by  APC— Continued 


CPTV 
HCPCS2 


HCPCS  Deschplion 


Status 
indcator 


Relative 


Proposed 

payment 

rale 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


65875 


65860 


652 

65900 

652 

65920 

652 

65930 

652 

66150 

65? 

66155 

652 

66160 

652 

66165 

652 

661 7Cf 

652 

66172 

652 

66180 

652 

66185 

652 

66225 

652 

662S0 

652 

66605 

652 

66635 

652 

66680 

fiS? 

66682 

652 

66740 

02 

66830 

662 

68130 

652 

68330 

652 

68360 

65? 

68362 

667 

Cataract  F 

667 

66840 

667 

66860 

667 

66852 

667 

66920 

667 

66930 

667 

66940 

668 

Cataract; 

668 

66983 

668 

66984 

668 

66985 

668 

66986 

670 

ComealT 

670 

65710 

670 

65730 

670 

65750 

670 

65755 

676 

Posterior 

676 

66260 

676 

652do 

676 

66220 

676 

67005 

676 

67010 

676 

67015 

676 

67030 

676 

67101 

676 

67110 

676 

67115 

676 

67120 

676 

67121 

676 

67141 

SEVERING  ADHESIONS  Of  ANTERIOR  SEGMENT  OF  EYE,  INCISIONAL  TECHNIQUE  (WITH  OR  WITHOUT  INJECTION  OF  AIR  OR  LIQUID) 

(SEPARATE  PROCEDURE):  POSTERIOR  SYNECHIAS 

SEVERING  ADHESIONS  OF  ANTERIOR  SEGMENT  OF  EYE.  INCISIONAL  TECHNIQUE  (WITH  OR  WITHOUT  INJECTION  OF  AIR  OR  LIQUID) 

(SEPARATE  PROCEDURE);  CORNEOVITREAL  ADHESIONS 

REMOVAL  OF  EPITHEUAL  DOWNGROWTH,  ANTERIOR  CHAMBER  EYE 

REMOVAL  OF  IMPLANTED  MATERIAL,  ANTERIOR  SEGMENT  EYE 

REMOVAL  OF  BLOOD  CLOT.  ANTERIOR  SEGMENT  EYE 

FISTULIZATION  OF  SCLERA  FOR  GLAUCOMA;  TREPHINATION  WITH  IRIDECTOMY 

FISTULIZATION  OF  SCLERA  FOR  GLAUCOMA;  THERMOCAUTERIZATION  WITH  IRIDECTOMY 

FISTULIZATION  OF  SCLERA  FOR  GLAUCOMA;  SCLERECTOMY  WITH  PUNCH  OR  SCISSORS,  WITH  IRIDECTOMY 

FISTULIZATION  OF  SCLERA  FOR  GLAUCOMA;  IRIDENCLEISIS  OR  IRIDOTASIS 

FISTULIZATION  OF  SCLERA  FOR  GLAUCOMA;  TRABECULECTOMY  AB  EXTERNO  IN  ABSENCE  OF  PREVIOUS  SURGERY 

FISTULIZATION  OF  SCLERA  FOR  GLAUCOMA;  TRABECULECTOMY  AB  EXTERNO  WITH  SCARRING  FROM  PREVKXJS  OCULAR  SURGERY 

OR  TRAUMA  (INCLUDES  INJECTION  OF  ANTIFIBROTIC  AGENTS) 

AQUEOUS  SHUNT  TO  EXTRAOCULAR  RESERVOIR  (EG.  MOLTENO,  SCHOCKET.  DENVER-KRUPIN) 

REVISION  OF  AQUEOUS  SHUNT  TO  EXTRAOCULAR  RESERVOIR 

REPAIR  OF  SCLERAL  STAPHYLOMA;  WITH  GRAFT 

REVISION  OR  REPAIR  OF  OPERATIVE  WOUND  OF  ANTERIOR  SEGMENT,  ANY  TYPE.  EARLY  OR  LATE.  MAJOR  OR  MINOR  PH(XEDURE 

IRIDECTOMY,  WITH  CORNEOSCLERAL  OR  CORNEAL  SECTION;  WITH  CYCLECTOMY 

IRIDECTOMY,  WITH  CORNEOSCLERAL  OR  CORNEAL  SECTION;  OPTICAL  (SEPARATE  PROCEDURE) 

REPAIR  OF  IRIS,  CILIARY  BODY  (AS  FOR  IRIDODIALYSIS) 

SUTURE  OF  IRIS,  CIUARY  BODY  (SEPARATE  PROCEDURE)  WITH  RETRIEVAL  OF  SUTURE  THROUGH  SMALL  INCISION  (EG.  MCCANNEL 

SUTURE) 

OLIARY  BODY  DESTRUCTION;  CYCLODIALYSIS 

REMOVAL  OF  SECONDARY  MEMBRANOUS  CATARACT  (OPACIFIED  POSTERIOR  LENS  CAPSULE  AND^R  ANTERIOR  HYALOD)  WITH 

CORNEO-SCLERAL  SECTION.  WITH  OR  WITHOUT  IRIDECTOMY  (IRIDOCAPSULOTOMY.  IRIDOCAPSULECTOMY) 

EXCISION  OF  LESION,  CONJUNCTIVA;  WITH  ADJACENT  SCLERA 

REPAIR  OF  SYMBLEPHARON;  CONJUNCTIVOPLASTY,  WITHOUT  GRAFT 

CONJUNCTIVAL  FLAP;  BRIDGE  OR  PARTIAL  (SEPARATE  PROCEDURE) 

CONJUNCTIVAL  FLAP;  TOTAL  (SUCH  AS  GUNDERSON  THIN  FLAP  OR  PURSE  STRING  FLAP) 


15.33         $776.40 


S621.72 


SI  55.28. 


REMOVAL  OF  LENS  MATERIAL;  ASPIRATION  TECHNIQUE.  ONE  OR  MORE  STAGES 

REMOVAL  OF  LENS  MATERIAL;  PHACOFRAGMENTATION  TECHNIQUE  (MECHANICAL  OR  ULTRASONIC)  (EG.  PHACOEMULSIFICATION), 

WITH  ASPIRATION 

REMOVAL  OF  LENS  MATERIAL;  PARS  PLANA  APPROACH,  WITH  OR  WITHOUT  VITRECTOMY 

REMOVAL  OF  LENS  MATERIAL;  INTRACAPSULAR 

REMOVAL  OF  LENS  MATERIAL;  INTRACAPSULAR.  FOR  DISLOCATED  LENS 

REMOVAL  OF  LENS  MATERIAL;  EXTRACAPSULAR  (OTHER  THAN  66840.  66850.  66862) 


19.28 


$976.91 


SS30.87 


$195.38 


INTRACAPSULAR  CATARACT  EXTRACTION  WITH  INSERTION  OF  INTRAOCULAR  LENS  PROSTHESIS  (ONE  STAGE  PROCEDURE) 
EXTRACAPSULAR  CATARACT  REMOVAL  WITH  INSERTION  OF  INTRAOCULAR  LENS  PROSTHESIS  (ONE  STAGE  PROCEDURE),  MANUAL 
OR  MECHANICAL  TECHNIQUE  (EG,  IRRIGATION  AND  ASPIRATION  OR  PHACOEMULSIFICATION) 

INSERTION  OF  INTRAOCULAR  LENS  PROSTHESIS  (SECONDARY  IMPLANT).  NOT  ASSOCIATED  WITH  CONCURRENT  CATARACT  RE- 
MOVAL 
EXCHANGE  OF  INTRA(XXJLAR  LENS 


29.23      $1,481.07 


$847.5 


$296.21 


676 


676 


67208 


67218 


KERATOPLASTY  (CORNEAL  TRANSPLANT);  LAMELLAR 

KERATOPLASTY  (CORNEAL  TRANSPLANT);  PENETRATING  (EXCEPT  IN  APHAKIA) 
KERATOPLASTY  (CORNEAL  TRANSPLANT);  PENETRATING  (IN  APHAKIA) 
KERATOPLASTY  (CORNEAL  TRANSPLANT);  PENETRATING  (IN  PSEUDOPHAKIA) 

Segment  Eye  Procedures  T  6.3        $319.22  $140.35  $63.84 

REMOVAL  OF  FOREIGN  BODY,  INTRAOCULAR;  FROM  POSTERIOR  SEGMENT,  MAGNETIC  EXTRACTION.  ANTERIOR  OR  POSTERIOR 
ROUTE 

REMOVAL  OF  FOREIGN  BODY,  INTRAOCULAR;  FROM  POSTERIOR  SEGMENT,  NONMAGNETC  EXTRACTION 
REPAIR  OF  SCLERAL  STAPHYLOMA*  WITHOUT  GRAFT 

REMOVAL  OF  VITREOUS,  ANTERIOR  APPROACH  (OPEN  SKY  TECHNIQUE  OR  LIMBAL  INCISION);  PARTIAL  REMOVAL 
REMOVAL  OF  VITREOUS,  ANTERIOR  APPROACH  (OPEN  SKY  TECHNIQUE  OR  LIMBAL  INCISION);  SUBTOTAL  REMOVAL  WITH  MECHANI- 
CAL VITRECTOMY 

ASPIRATION  OR  RELEASE  OF  VITREOUS,  SUBRETINAL  OR  CHOROIDAL  FLUID,  PARS  PLANA  APPROACH  (POSTERIOR  SCLEROTOMY) 
DISCISSION  OF  VITREOUS  STRANDS  (WITHOUT  REMOVAL),  PARS  PLANA  APPROACH 

REPAIR  OF  RETINAL  DETACHMENT,  ONE  OR  MORE  SESSIONS;  CRYOTHERAPY  OR  DIATHERMY,  WITH  OR  WITHOUT  DRAINAGE  OF 
SUBRETINAL  FLUID 

REPAIR  OF  RETINAL  DETACHMENT;  BY  INJECTION  OF  AIR  OR  OTHER  GAS  (EG,  PNEUMATIC  RETINOPEXY) 
RELEASE  OF  ENCIRCLING  MATERIAL  (POSTERIOR  SEGMENT) 
REMOVAL  OF  IMPLANTED  MATERIAL.  POSTERIOR  SEGMENT;  EXTRAOCUUR 
REMOVAL  OF  IMPLANTED  MATERIAL,  POSTERIOR  SEGMENT;  INTRAOCULAR 

PROPHYLAXIS  OF  RETINAL  DETACHMENT  (EG,  RETINAL  BREAK,  LATTICE  DEGENERATION)  WITHOUT  DRAINAGE,  ONE  OR  MORE  SES- 
SIONS; CRYOTHERAPY,  DIATHERMY 

DESTRUCTION  OF  LOCALIZED  LESION  OF  RETINA  (EG.  MACULOPATHY,  CHOROIDOPATHY.  SMALL  TUMORS),  ONE  OR  MORE  SES- 
SIONS; CRYOTHERAPY,  DIATHERMY 

DESTRUCTION  OF  LOCALIZED  LESION  OF  RETINA  (EG,  MACULOPATHY,  CHOROIDOPATHY.  SMAU  TUMORS).  ONE  OR  MORE  SES- 
SIONS; RADIATION  BY  IMPLANTATION  OF  SOURCE  (INCLUDES  REMOVAL  OF  SOURCE) 


(Sm  Addendum  D.  lor  Payment  o(  Medictf  Visits) 

<  CPT  codes  and  descriptions  onty  are  copyngM  1997  Amencan  Medical  AasooaMon.  Al  HigMi  Reseived.  AppNcabl*  FARS/DFARS  Apply. 

'CopyrtgHt  1994  American  Dental  Association.  Al  rights  resented. 
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ADDENDUM  C— PROPOSED  HOSPITAL  OUTPATIENT  PAYMENT  FOR  PROCEDURES  BY  APC— Continued 


.or      CPTV 
^•^    HCPCS* 


HCPCS  Description 


Status 


Proposed 

payment 

cato 


National 
urtadjusted 
coinsurance 


Minimum 
unadjusted 
coiftsurartca 


67227    DESTRUCTION  OF  EXTENSIVE  OR  PROGRESSIVE  RETINOPATHY  (EG.  DIABETIC  RETINOPATHY),  ONE  OR  MORE  SESSKXS; 

CRYOTHERAPY,  DIATHERMY  _ 

92018    OPHTHALMOCOQCAL  EXAMINATKDN  AND  EVALUATION,  UNDER  GENERAL  ANESTHESIA.  WITH  OR  WITHOUT  MANIPULATION  OF 

GLOBE  FOR  PASSIVE  RANGE  OF  MOTION  OR  OTHER  MANIPULATION  TO  FACILITATE  DtAGNOSTC  EXAMINATKDN;  COMPLETE 
676         92019    OPHTHALMOLOGCAL  EXAMINATWN  AND  EVALUATION,  UNDER  GENERAL  ANESTHESIA,  WITH  OR  WITHOUT  MANIPULATKJN  OF 

GLOBE  FOR  PASSIVE  RANGE  OF  MOTION  OR  OTHER  MANIPULATION  TO  FACILITATE  DIAGNOSTTC  EXAMINATKDN;  LIMITED 


676 
676 


677    Strabismus/Musde  Procedures 


16.26 


$823.89 


$436.63 


$164.78 


677 

65290 

677 

67311 

677 

67312 

677 

67314 

677 

67316 

677 

67318 

677 

67320 

677 

67331 

677 

67332 

677 

67334 

677 

67335 

677 

67340 

677 

67343 

681 

Level  lEy 

681 

65125 

681 

66205 

681 

65210 

681 

65220 

681 

65222 

681 

65430 

681 

65435 

681 

65600 

681 

67345 

681 

67500 

681 

67505 

681 

67515 

681 

67599 

681 

68200 

681 

68761 

681 

68899 

682 

Level  HE) 

682 

67028 

682 

67700 

68? 

67710 

682 

67800 

68? 

67801 

682 

67805 

682 

67810 

682 

67820 

682 

67825 

68? 

67840 

682 

67860 

682 

67875 

682 

67915 

682 

67922 

682 

67930 

682 

67938 

68? 

67999 

682 

68020 

682 

68040 

682 

68400 

682 

68420 

682 

68440 

682 

68530 

662 

68705 

682 

68760 

682 

68801 

REPAIR  OF  WOUND,  EXTRAOCULAR  MUSCLE,  TENDON  ANOOR  TENONS  CAPSULE 

STRABISMUS  SURGERY,  RECESSKDN  OR  RESECTKDN  PR(XEDURE  (PATIENT  NOT  PREVKXJSLY  OPERATED  ON):  ONE  HORIZONTAL 

MUSCLE 

STRABISMUS  SURGERY.  RECESSION  OR  RESECTKDN  PROCEDURE  (PATIENT  NOT  PHEVKDUSLY  OPERATED  ON):  TWO  HORIZONTAL 

MUSCLES 

STRABISMUS  SURGERY,  RECESSKDN  OR  RESECTKDN  PROCEDURE  (PATIENT  NOT  PREVIOUSLY  OPERATED  ON);  ONE  VERTTCAL  MUS- 
CLE (EXCLUDING  SUPERKDR  OBLKDUE)  

STRABISMUS  SURGERY.  RECESSKDN  OR  RESECTKDN  PROCEDURE  (PATIENT  NOT  PREVKDUSLY  OPERATED  ON);  TWO  OR  MORE  VER- 
TKDAL  MUSCLES  (EXCLUDING  SUPERKDR  OBUQUE)  _  ^ 

STRABISMUS  SURGERY,  ANY  PROCEDURE  (PATIENT  NOT  PREVKDUSLY  OPERATED  ON),  SUPERIOR  OBUQUE  MUSCLE 
TRANSPOSmON  PROCEDURE  (EG,  FOR  PARETTC  EXTRAOCULAR  MUSCLE).  ANY  EXTRAOCULAR  MUSCLE  (SPEOFY) 
STRABISMUS  SURGERY  ON  PATIENT  WITH  PREVKDUS  EYE  SURGERY  OR  INJURY  THAT  DID  NOT  MVOLVE  THE  EXTRAOCULAR  MUS- 
CLES 

STRABISMUS  SURGERY  ON  PATIENT  WITH  SCARRING  OF  EXTRAOCULAR  MUSCLES  (EG.  PRIOR  (DCULAR  INJURY,  STRABISMUS  OR 
RETINAL  DETACHMENT  SURGERY)  OR  RESTRKJTIVE  MYOPATHY  (EG,  DYSTHYHOID  OPHTHALMOPATHY) 
STRABISMUS  SURGERY  BY  POSTERIOR  FIXATKDN  SUTURE  TECHNKDUE.  WITH  OR  WITHOUT  MUSCLE  RECESSK3N 
PLACEMENT  OF  ADJUSTABLE  SUTURE(S)  DURING  STRABISMUS  SURGERY.  INCLUDING  POSTOPERATIVE  ADJUSTMeNT{S)  OF  SU- 
TURE(S)  (REPORT  IN  ADOmON  TO  CODE  FOR  SPECIFC  STRABISMUS  SURGERY) 

STRABISMUS  SURGERY  INVOLVING  EXPLORATKDN  ANO/OR  REPAIR  OF  DETACHED  EXTRACXXILAR  MUSCLE(S) 
RELEASE  OF  EXTENSIVE  SCAR  TISSUE  WITHOUT  DETACHING  EXTRAOCULAR  MUSCLE  (SEPARATE  PROCEDURE) 
EyePioceduras  T  1.67  $84.62  $30.51  $16.92 

MODIFCATKDN  OF  OCUUR  IMPLANT  WITH  PLACEMENT  OR  REPLACEMENT  OF  PEGS  (EG,  DRILLING  RECEPTACLE  FOR  PROSTHESIS 
APPENDAGE)  (SEPARATE  PROCEDURE) 

REMOVAL  OF  FOREK3N  BODY.  EXTERNAL  EYE;  CONJUNCTIVAL  SUPERFCIAL 

REMOVAL  (DF  FOREKSN  BODY,  EXTERNAL  EYE;  CONJUNCTIVAL  EMBEDDED  (INCLUDES  CONCRETKDNS),  SUBCONJUNCTIVAL.  OR 
SCLERAL  NONPERFORATING 

REMOVAL  OF  FOREK3N  BODY.  EXTERNAL  EYE;  CORNEAL,  WITHOUT  SUT  LAMP  

REMOVAL  OF  FOREK3N  BODY.  EXTERNAL  EYE:  CORNEAL  WITH  SLIT  LAMP 

SCRAPING  OF  CORNEA.  DIAGNOSTiC,  FOR  SMEAR  ANWOR  CULTURE 

REMOVAL  OF  CORNEAL  EPTTHEUUM;  WITH  OR  WITHOUT  CHEM0CAUTERI2ATKDN  (ABRASKDN,  CURETTAGE) 

MULTIPLE  PUNCTURES  OF  ANTERKDR  CORNEA  (EG.  FOR  CXDRNEAL  ERCDSION,  TATTOO) 

CHEMODENERVATKDN  OF  EXTRAOCULAR  MUSCLE 

RETROBULBAR  INJECTKDN;  MEDCATKDN  (SEPARATE  PRCXEDURE.  DOES  NOT  INCLUDE  SUPPLY  OF  MEDICATKDN) 

RETROBULBAR  INJECTKDN:  ALCOHOL 

INJECTKDN  OF  THERAPEUHC  AGENT  INTO  TENON'S  CAPSULE 

UNUSTED  PROCEDURE.  ORBIT 

SUBCONJUNCTIVAL  INJECTKDN 

CLOSURE  OF  THE  LACRIMAL  PUNCTUM;  BY  PLUG.  EACH 

UNUSTED  PR(DCEDURE,  LACRIMAL  SYSTEM 

9  Procedures  T  3.54        $179J7  $81 J6  $35.87 

INTRAVITREAL  INJECTKDN  OF  A  PHARMACOLOGC  AGENT  (SEPARATE  PROCEDURE) 

BLEPHAROTOMY,  DRAINAGE  OF  ABSCESS.  EYEUD 

SEVERING  OF  TARSORRHAPHY 

EXCISION  OF  CHALAZION;  SINGLE 

EXCISKDN  OF  CHALAZKDN;  MULTIPLE,  SAME  UD 

EXCISKDN  OF  CHALAZKDN;  MULTIPLE,  DIFFERENT  UOS 

BKDPSY  OF  EYEUD 

CORRECTION  OF  TRKDHIASIS;  EPILATKDN.  BY  FORCEPS  ONLY  

CORRECTION  OF  TRICHIASIS;  EPILATION  BY  OTHER  THAN  FORCEPS  (EG,  BY  ELECTROSURGERY,  CRYOTHERAPY.  LASER  SURGERY 
EXCISKDN  OF  LESION  OF  EYEUD  (EXCEPT  CHALAZKDN)  WITHOUT  CLOSURE  OR  WITH  SIMPLE  DIRECT  CLOSURE 
DESTRUCTION  OF  LESION  OF  UD  MARGIN  (UP  TO  1  CM) 
TEMPORARY  CLOSURE  OF  EYEUDS  BY  SUTURE  (EG,  FROST  SUTURE) 
REPAIR  OF  ECTROPKDN;  THERMOCAUTERIZATKDN 

REPAIR  OF  ENTROPION;  THERMOCAUTERIZATKDN  ^^ ^_,^  „^^ 

SUTURE  OF  RECENT  WOUND,  EYEUD.  INVOLVING  UD  MARGIN.  TARSUS.  AND/OR  PALPEBRAL  CONJUNCTIVA  DIRECT  CLOSURE:  PAR- 
TIAL THICKNESS 

REMOVAL  OF  EMBEDDED  FOREK3N  BCDDY.  EYEUO 
UNUSTED  PROCEDURE,  EYELIDS 
INCISION  OF  CONJUNCTIVA,  DRAINAGE  OF  CYST 
EXPRESSION  OF  CONJUNCTIVAL  FOLUCLES  (EG,  FOR  TRACHOMA) 
INCISION,  DRAINAGE  OF  LACRIMAL  GLAND 

INCISION,  DRAINAGE  OF  LACRIMAL  SAC  (DACRYOCYSTOTOMY  OR  DACRYOCYSTOSTOMY) 
SNIP  INOSKDN  OF  LACRIMAL  PUNCTUM 

REMOVAL  OF  FOREIGN  BODY  OR  DACRYOLITH.  LACRIMAL  PASSAGES 
CORRECTKDN  (DF  EVERTED  PUNCTUM.  CAUTERY 

CLOSURE  OF  THE  LACRIMAL  PUNCTUM;  BY  THERMOCAUTERIZATKDN.  LK3ATKDN.  OR  LASER  SURGERY 
DILATION  OF  LACRIMAL  PUNCTUM,  WITH  OR  WITHOUT  IRRIGATION 


(See  AddOTdum  D.  tar  PaynNni  of 
<  CPT  oodae  and  daacripUona  only  are 
'CopytigM  1994  Amartcan  Dental 


VMS) 
oopyrigM  1997  American 
Al  rights  resenied. 


IMdM  AaaocMion.  Al  Rights  Ree«ved.  AppicaMa  FARSOFARS  Apply. 
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APC 


CPTV 
HCPCS2 


HCPCS  Descnpbon 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


MinlnrHim 
unadjusted 
coinsurance 


682  68840     PROBING  OF  LACRIMAL  CANAUCULI.  WITH  OR  WITHOUT  IRRIGATION 

683  Level  III  Eye  Procedures  T 


10.19        $616.32 


$257.87 


S103.28 


683 

66175 

AK) 

65410 

683 

65800 

683 

65805 

683 

66020 

683 

66030 

683 

67025 

683 

67715 

683 

67830 

683 

67880 

683 

67935 

683 

68510 

683 

68525 

683 

68810 

684 

LevellVE 

664 

65091 

684 

66093 

684 

65101 

684 

65103 

684 

65105 

684 

65130 

684 

65135 

684 

65140 

684 

65150 

684 

65155 

684 

67250 

684 

67255 

684 

67400 

684 

67405 

684 

67412 

684 

67413 

684 

67550 

684 

67560 

684 

67808 

684 

67835 

684 

67882 

684 

67900 

684 

67901 

684 

67902 

684 

67903 

684 

67904 

684 

67906 

684 

67908 

684 

67909 

684 

67911 

684 

67914 

684 

67916 

684 

67917 

684 

67921 

684 

67923 

684 

67924 

684 

67950 

684 

67961 

684 


REMOVAL  OF  OCULAR  IMPLANT 

BIOPSY  OF  CORNEA 

PARACENTESIS  OF  ANTERIOR  CHAMBER  OF  EYE  (SEPARATE  PROCEDURE):  WITH  DIAGNOSTIC  ASPIRATION  OF  AQUEOUS 

PARACENTESIS  OF  ANTERIOR  CHAMBER  OF  EYE  (SEPARATE  PROCEDURE);  WITH  THERAPEUTIC  RELEASE  OF  AQUEOUS 

INJECTION,  ANTERIOR  CHAMBER  (SEPARATE  PROCEDURE):  AIR  OR  LIQUID 

INJECTION,  ANTERIOR  CHAMBER  (SEPARATE  PROCEDURE):  MEDICATION 

INJECTION  OF  VITREOUS  SUBSTITUTE,  PARS  PLANA  OR  LUMBAL  APPROACH,  (FLLND-QAS  EXCHANGE).  WITH  OR  WITHOUT  ASPIRA" 

TION  (SEPARATE  PROCEDURE) 

CANTHOTOMY  (SEPARATE  PROCEDURE) 

CORRECTION  OF  TRICHIASIS;  INCISION  OF  LID  MARGIN 

CONSTRUCTION  OF  INTERMARGINAL  ADHESIONS.  MEDIAN  TARSORRHAPHY,  OR  CANTWORRHAPHY 

SUTURE  OF  RECENT  WOUND,  EYEUD,  INVOLVING  LID  MARGIN,  TARSUS.  AND/OR  PALPEBRAL  CONJUNCTIVA  DIRECT  CLOSURE;  FUa 

THICKNESS 

BIOPSY  OF  LACRIMAL  GLAND 

BIOPSY  OF  LACRIMAL  SAC  - 

PROBING  OF  NASOUCRIMAL  DUCT,  WITH  OR  WITHOUT  IRRIGATION; 


13.48         S883.02 


$348.94 


$136.6 


EVISCERATION  OF  OCULAR  CONTENTS:  WITHOUT  IMPLANT 
EVISCERATION  OF  OCULAR  CONTENTS:  WITH  IMPLANT 
ENUCLEATION  OF  EYE;  WITHOUT  IMPLANT 

ENUCLEATION  OF  EYE;  WITH  IMPLANT,  MUSCLES  NOT  ATTACHED  TO  IMPLANT  v 

ENUCLEATION  OF  EYE;  WITH  IMPLANT,  MUSCLES  ATTACHED  TO  IMPLANT 
INSERTION  OF  OCULAR  IMPLANT  SECONDARY;  AFTER  EVISCERATION,  IN  SCLERAL  SHELL 
INSERTION  OF  OCULAR  IMPLANT  SECONDARY;  AFTER  ENUCLEATION,  MUSCLES  NOT  ATTACHED  TO  IMPLANT 
INSERTION  OF  OCULAR  IMPLANT  SECONDARY;  AFTER  ENUCLEATION,  MUSCLES  ATTACHED  TO  IMPLANT 
REINSERTION  OF  OCULAR  IMPLANT;  WITH  OR  WITHOUT  CONJUNCTIVAL  GRAFT 

REINSERTION  OF  OCULAR  IMPLANT;  WITH  USE  OF  FOREIGN  MATERIAL  FOR  REINFORCEMENT  AND/OR  ATTACHMENT  OF  MUSCLES 
TO  IMPLANT 

SCLERAL  REINFORCEMENT  (SEPARATE  PROCEDURE);  WITHOUT  GRAFT 
SCLERAL  REINFORCEMENT  (SEPARATE  PROCEDURE):  WITH  GRAFT 

ORBITOTOMY  WITHOUT  BONE  FLAP  (FRONTAL  OR  TRANSCONJUNCTIVAL  APPROACH);  FOR  EXPLORATION,  WITH  OR  WITHOUT  BI- 
OPSY 

ORBITOTOMY  WITHOUT  BONE  FLAP  (FRONTAL  OR  TRANSCONJUNCTIVAL  APPROACH):  WITH  DRAINAGE  ONLY 
ORBITOTOMY  WITHOUT  BONE  FLAP  (FRONTAL  OR  TRANSCONJUNCTIVAL  APPROACH):  WITH  REMOVAL  OF  LESION 
ORBITOTOMY  WITHOUT  BONE  FLAP  (FRONTAL  OR  TRANSCONJUNCTIVAL  APPROACH);  WITH  REMOVAL  OF  FOREIGN  BODY 
ORBITAL  IMPLANT  (IMPLANT  OUTSIDE  MUSCLE  CONE):  INSERTION 
ORBITAL  IMPLANT  (IMPLANT  OUTSIDE  MUSCLE  CONE);  REMOVAL  OR  REVISION 

EXCISION  OF  CHALAZION;  UNDER  GENERAL  ANESTHESIA  AND/OR  REQUIRING  HOSPITALIZATION,  SINGLE  OR  MULTIPLE 
CORRECTION  OF  TRICHIASIS;  INCISION  OF  UD  MARGIN,  WITH  FREE  MUCOUS  MEMBRANE  GRAFT 

CONSTRUCTION  OF  INTERMARGINAL  ADHESIONS,  MEDIAN  TARSORRHAPHY,  OR  CANTHORRHAPHY;  WITH  TRANSPOSITION  OF  TAR- 
SAL PLATE 

REPAIR  OF  BROW  PTOSIS  (SUPRACILIARY,  MID-FOREHEAD  OR  CORONAL  APPROACH) 
REPAIR  OF  BLEPHAROPTOSIS:  FRONTALIS  MUSCLE  TECHNIQUE  WITH  SUTURE  OR  OTHER  MATERIAL 
REPAIR  OF  BLEPHAROPTOSIS;  FRONTALIS  MUSCLE  TECHNIQUE  WITH  FASCIAL  SUNG  (INCLUDES  OBTAINING  FASCIA) 
REPAIR  OF  BLEPHAROPTOSIS;  (TARSO) LEVATOR  RESECTION  OR  ADVANCEMENT,  INTERNAL  APPROACH 
REPAIR  OF  BLEPHAROPTOSIS:  (TARSO) LEVATOR  RESECTION  OR  ADVANCEMENT,  EXTERNAL  APPROACH 
REPAIR  OF  BLEPHAROPTOSIS:  SUPERIOR  RECTUS  TECHNIQUE  WITH  FASCIAL  SUNG  (INCLUDES  OBTAINING  FASCIA) 
REPAIR  OF  BLEPHAROPTOSIS;  CONJUNCTIVO-TARSO-MULLER'S  MUSCLE-LEVATOR  RESECTION  (EG.  FASANELLA-SERVAT  TYPE) 
REDUCTION  OF  OVERCORRECTION  OF  PTOSIS 
CORRECTION  OF  UD  RETRACTION  _     . 

REPAIR  OF  ECTROPION;  SUTURE 

REPAIR  OF  ECTROPION;  BLEPHAROPLASTY,  EXCISION  TARSAL  WEDGE 

REPAIR  OF  ECTROPION:  BLEPHAROPLASTY,  EXTENSIVE  (EG,  KUHNT-SZYMANOWSKI  OR  TARSAL  STRIP  OPERATIONS) 
REPAIR  OF  ENTROPION:  SUTURE 

REPAIR  OF  ENTROPION;  BLEPHAROPLASTY,  EXCISION  TARSAL  WEDGE 
REPAIR  OF  ENTROPION;  BLEPHAROPLASTY,  EXTENSIVE  (EG.  WHEELER  OPERATION) 
CANTHOPLASTY  (RECONSTRUCTION  OF  CANTHUS) 

EXCISION  AND  REPAIR  OF  EYEUD,  INVOLVING  UD  MARGIN,  TARSUS,  CONJUNCTIVA,  CANTHUS,  OR  FULL  THICKNESS.  MAY  INCLUDE 
PREPARATION  FOR  SKIN  GRAFT  OR  PEDICLE  FLAP  WITH  ADJACENT  TISSUE  TRANSFER  OR  REARRANGEMENT^  UP  TO  ONE-FOURTH 
OF  UD  MARGIN 

EXCISION  AND  REPAIR  OF  EYELID,  INVOLVING  UD  MARGIN,  TARSUS,  CONJUNCTIVA.  CANTHUS.  OR  FULL  THICKNESS.  MAY  INCLUDE 
PREPARATION  FOR  SKIN  GRAFT  OR  PEDICLE  FLAP  WITH  ADJACENT  TISSUE  TRANSFER  OR  REARRANGEMENT;  OVER  ONE-FOURTH 
OF  LID  MARGIN 

RECONSTRUCTION  OF  EYEUD,  FULL  THICKNESS  BY  TRANSFER  OF  TARSOCONJUNCTIVAL  FLAP  FROM  OPPOSING  EYELID;  UP  TO 
TWO-THIRDS  OF  EYEUD,  ONE  STAGE  OR  FIRST  STAGE 

RECONSTRUCTION  OF  EYELID,  FULL  THICKNESS  BY  TRANSFER  OF  TARSOCONJUNCTIVAL  FLAP  FROM  OPPOSING  EYELID;  TOTAL 
EYELID,  LOWER,  ONE  STAGE  OR  FIRST  STAGE 

RECONSTRUCTION  OF  EYELID,  FULL  THICKNESS  BY  TRANSFER  OF  TARSOCONJUNCTIVAL  FLAP  FROM  OPPOSING  EYEUD.  TOTAL 
EYELID,  UPPER.  ONE  STAGE  OR  FIRST  STAGE 

RECONSTRUCTION  OF  EYEUD,  FULL  THICKNESS  BY  TRANSFER  OF  TARSOCONJUNCTIVAL  FLAP  FROM  OPPOSING  EYELID;  SECOND 
STAGE 
CONJUNCTIVOPLASTY;  WITH  CONJUNCTIVAL  GRAFT  OR  EXTENSIVE  REARRANGEMENT 

(Saa  Addendum  0.  for  Payment  of  Medical  Visits) 

XPT  codes  and  descnptions  only  are  copyrigM  1997  American  Medical  AsaocMion.  Al  Rights  ReMn^ 

>  Copyright  1994  American  Dental  Associtfion.  A«  rights  reserved. 


67966 


684 

67971 

684 

67973 

684 

67974 

684 

67975 

684 

68320 
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CPTV 

HCPCS 2 

684 

68325 

684 

68326 

684 

68328 

684 

68335 

684 

68340 

684 

68500 

684 

68505 

684 

68520 

684 

68540 

684 

68550 

684 

68700 

684 

68720 

684 

68745 

684 

68750 

684 

68770 

684 

68811 

684 

68815 

690 

Vitrectoniy 

690 

67027 

690 

67036 

690 

67038 

690 

67039 

690 

67040 

690 

67107 

HCPCS  Deschpllon 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


690 


690 


67108 


67112 


CONJUNCTIVOPLASTY;  WITH  BUCCAL  MUCOUS  MEMBRANE  GRAFT  (INCLUDES  OBTAINING  GRAFT) 

CONJUNCTIVOPLASTY,  RECONSTRUCTION  CUL-DE-SAC:  WITH  CONJUNCTIVAL  GRAFT  OR  EXTENSIVE  REARRANGEMENT 

CONJUNCTIVOPLASTY,  RECONSTRUCTION  CUL-DE-SAC;  WITH  BUCCAL  MUCOUS  MEMBRANE  GRAFT  (INCLUDES  OBTAINING  GRAFT) 

REPAIR  OF  SYMBLEPHARON;  WITH  FREE  GRAFT  CONJUNCTIVA  OR  BUCCAL  MUCOUS  MEMBRANE  (INCLUDES  OBTAINING  GRAFT) 

REPAIR  OF  SYMBLEPHARON:  DIVISION  OF  SYMBLEPHARON.  WITH  OR  WITHOUT  INSERTION  OF  CONFORMER  OR  CONTACT  LENS 

EXCISION  OF  LACRIMAL  GLAND  (DACRYOADENECTOMY),  EXCEPT  FOR  TUMOR;  TOTAL 

EXCISION  OF  LACRIMAL  GLAND  (DACRYOADENECTOMY),  EXCEPT  FOR  TUMOR;  PARTIAL 

EXCISION  OF  LACRIMAL  SAC  (DACRYOCYSTECTOMY) 

EXCISION  OF  LACRIMAL  GLAND  TUMOR;  FRONTAL  APPROACH 

EXCISION  OF  LACRIMAL  GLAND  TUMOR;  INVOLVING  OSTEOTOMY 

PLASTIC  REPAIR  OF  CANALICUU 

DACRYOCYSTORHINOSTOMY  (FISTULIZATION  OF  LACRIMAL  SAC  TO  NASAL  CAVITY) 

CONJUNCTIVORHINOSTOMY  (FISTUUZATION  OF  CONJUNCTIVA  TO  NASAL  CAVITY);  WITHOUT  TUBE 

CONJUNCTIVORHINOSTOMY  (FISTUUZATION  OF  CONJUNCTIVA  TO  NASAL  CAVITY);  WITH  INSERTK5N  OF  TUBE  OR  STENT 

CLOSURE  OF  UCRIMAL  FISTULA  (SEPARATE  PROCEDURE) 

PROBING  OF  NASOLACRIMAL  DUCT,  WITH  OR  WITHOUT  IRRIGATION:  REQUIRING  GENERAL  ANESTHESIA 

PROBING  OF  NASOLACRIMAL  DUCT.  WITH  OR  WITHOUT  IRRIGATION;  WITH  INSERTION  OF  TUBE  OR  STENT 

T  30.54      $1,547.45  $852.02  $309.49 

IMPLANTATION  OR  REPLACEMENT  OF  INTRAVITREAL  DRUG  DELIVERY  SYSTEM  (EG.  GANOCLOVIR  IMPLANT).  INCLUDES  CONCOMI- 
TANT REMOVAL  OF  VITREOUS 

VITRECTOMY,  MECHANICAL  PARS  PLANA  APPROACH; 

VITRECTOMY,  MECHANICAL  PARS  PLANA  APPROACH;  WITH  EPIRETINAL  MEMBRANE  STRIPRNG 
VITRECTOMY,  MECHANICAL  PARS  PLANA  APPROACH;  WITH  FOCAL  ENDOLASER  PHOTOCOAGULATION 
VITRECTOMY,  MECHANICAL  PARS  PLANA  APPROACH:  WITH  ENDOLASER  PANRETINAL  PHOTOCOAGULATION 

REPAIR  OF  RETINAL  DETACHMENT;  SCLERAL  BUCKLING  (SUCH  AS  LAMELLAR  SCLERAL  DISSECTION,  IMBRICATION  OR  ENCIRCUNG 
PROCEDURE),  WITH  OR  WITHOUT  IMPLANT.  WITH  OR  WITHOUT  CRYOTHERAPY.  PHOTOCOAGULATION,  AND  DRAINAGE  OF  SUBRET- 
INAL  FLUID 

REPAIR  OF  RETINAL  DETACHMENT;  WITH  VITRECTOMY,  ANY  METHOD,  WITH  OR  WITHOUT  AIR  OR  GAS  TAMPONADE  FOCAL 
ENDOLASER  PHOTOCOAGULATION,  CRYOTHERAPY,  DRAINAGE  OF  SUBRETINAL  FLUID,  SCLERAL  BUCKUNG,  AND«DR  REMOVAL  OF 
LENS  BY  SAME  TECHNIQUE 

REPAIR  OF  RETINAL  DETACHMENT:  BY  SCLERAL  BUCKUNG  OR  VITRECTOMY,  ON  PATIENT  HAVING  PREVIOUS  IPSILATERAL  RETINAL 
DETACHMENT  REPAIR(S)  USING  SCLERAL  BUCKUNG  OR  VITRECTOMY  TECHNIQUES 


700 

Plain  Film 

700 

70030 

700 

70100 

700 

70110 

700 

70120 

700 

70130 

700 

70134 

700 

70140 

700 

70150 

700 

70160 

700 

70190 

700 

70200 

700 

70210 

700 

70220 

700 

70240 

700 

70250 

700 

70260 

700 

70300 

700 

70310 

700 

70320 

700 

70328 

700 

70330 

700 

70350 

700 

70355 

700 

70360 

700 

70380 

700 

71010 

700 

71015 

700 

71020 

700 

71021 

700 

71022 

700 

71030 

700 

71035 

700 

71100 

700 

71101 

700 

71110 

700 

71111 

700 

71120 

700 

71130 

700 

72010 

700 

72020 

700 

72040 

$22.37 


X  0.78  $39.52 

RADIOLOGIC  EXAMINATION,  EYE.  FOR  DETECTION  OF  FOREIGN  BODY 

RADIOLOGIC  EXAMINATION,  MANDIBLE:  PARTIAL  LESS  THAN  FOUR  VIEWS 

RADIOLOGIC  EXAMINATION.  MANDIBLE;  COMPLETE,  MINIMUM  OF  FOUR  VIEWS 

RADIOLOGIC  EXAMINATION,  MASTOIDS;  LESS  THAN  THREE  V\BWS  PER  SIDE 

RADIOLOGIC  EXAMINATION,  MASTOIDS;  COMPLETE,  MINIMUM  OF  THREE  VIEWS  PER  SIDE 

RADIOLOGIC  EXAMINATION,  INTERNAL  AUDITORY  MEATI,  COMPLETE 

RADIOLOGIC  EXAMINATION,  FACIAL  BONES;  LESS  THAN  THREE  VIEWS 

RADIOLOGIC  EXAMINATION,  FACIAL  BONES;  COMPLETE,  MINIMUM  OF  THREE  VIEWS 

RADIOLOGIC  EXAMINATION,  NASAL  BONES,  COMPLETE,  MINIMUM  OF  THREE  V\BNS 

RADIOLOGIC  EXAMINATKJN;  OPTIC  FORAMINA 

RADIOLOGIC  EXAMINATK3N;  ORBITS.  COMPLETE.  MINIMUM  OF  FOUR  VIEWS 

RADIOLOGIC  EXAMINATION,  SINUSES,  PARANASAL  LESS  THAN  THREE  VIEWS 

RADIOLOGIC  EXAMINATION,  SINUSES,  PARANASAL  COMPLETE.  MINIMUM  OF  THREE  VIEWS 

RADIOLOGIC  EXAMINATION,  SELLA  TURCICA 

RADK)LOGIC  EXAMINATION,  SKULL;  LESS  THAN  FOUR  VIEWS,  WITH  OR  WITHOUT  STEREO 

RADIOLOGIC  EXAMINATION,  SKULL;  COMPLETE.  MINIMUM  OF  FOUR  VIEWS,  WITH  OR  WITHOUT  STEREO 

RADIOLOGIC  EXAMINATION,  TEETH;  SINGLE  VIEW 

RADIOLOGIC  EXAMINATION,  TEETH;  PARTIAL  EXAMINATION,  LESS  THAN  FUU  MOUTH 

RADIOLOGIC  EXAMINATION,  TEETH;  COMPLETE.  FULL  MOUTH 

RADIOLOGIC  EXAMINATION,  TEMPOROMANDIBULAR  JOINT,  OPEN  AND  CLOSED  MOUTH;  UNILATERAL 

RADIOLOGIC  EXAMINATION.  TEMPOROMANDIBULAR  JOINT.  OPEN  AND  CLOSED  MOUTH;  BILATERAL 

CEPHALOGRAM.  ORTHODONTIC 

ORTHOPANTOGRAM 

RADIOLOGIC  EXAMINATION;  NECK,  SOFT  TISSUE 

RADIOLOGIC  EXAMINATION,  SALIVARY  GLAND  FOR  CALCULUS 

RADIOLOGIC  EXAMINATION,  CHEST;  SINGLE  VIEW,  FRONTAL 

RADIOLOGIC  EXAMINATION,  CHEST;  STEREO.  FRONTAL 

RADIOLOGIC  EXAMINATION,  CHEST,  TWO  VIEWS,  FRONTAL  AND  LATERAL 

RADKJLOGIC  EXAMINATION,  CHEST,  TWO  VIEWS,  FRONTAL  AND  LATERAL  WITH  APICAL  LORDOTIC  PROCEDURE 

RADIOLOGIC  EXAMINATION,  CHEST,  TWO  VIEWS,  FRONTAL  AND  UTERAL  WITH  OBLKXIE  PROJECTK3NS 

RADIOLOGIC  EXAMINATION,  CHEST,  COMPLETE,  MINIMUM  OF  FOUR  VIEWS; 

RADIOLOGIC  EXAMINATION,  CHEST,  SPECIAL  VIEWS  (EG,  LATERAL  DECUBITUS,  BUCKY  STUDIES) 

RADIOLOGIC  EXAMINATION,  RIBS,  UNILATERAL  TWO  VIEWS 

RADIOLOGIC  EXAMINATION,  RIBS,  UNILATERAL  INCLUDING  POSTEROANTERIOR  CHEST.  MINIMUM  OF  THREE  VIEWS 

RADIOLOGIC  EXAMINATION,  RIBS,  BILATERAL  THREE  VIEWS 

RADIOLCX3IC  EXAMINATION.  RIBS.  BILATERAL  INCLUDING  POSTEROANTERIOR  OIEST.  MINIMUM  OF  FOUR  VIEWS 

RADIOLOGIC  EXAMINATION;  STERNUM.  MINIMUM  OF  TWO  VIEWS 

RADIOLOGIC  EXAMINATION;  STERNOCLAVICULAR  JOINT  OR  JOINTS,  MINIMUM  OF  THREE  VIEWS 

RADK5L0GIC  EXAMINATION.  SPINE,  ENTIRE,  SURVEY  STUDY,  ANTEROPOSTERIOR  AND  LATERAL 

RADIOLOGIC  EXAMINATION,  SPINE,  SINGLE  VIEW,  SPECIFY  LEVEL 

RADIOLOGIC  EXAMINATION,  SPINE,  CERVICAL  ANTEROPOSTERIOR  AND  LATERAL 

(See  Addendum  D.  tor  Payment  o(  Medtoal  Visils) 

<  CPT  codes  and  desctipllons  only  are  copyright  1997  American  Medical  Assodalian.  Al  Rights  Reeerved.  Applicalile  FARS/DFARS  Aniiy. 

'Copyright  1994  American  Dental  Association.  Al  rights  reserved. 
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APC 


cptv 

HCPCS* 


HCPCS  Descriplion 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Mininnum 
unadjusted 
coinsurance 


RADIOLOGIC  EXAMINATION,  SPINE.  CERVICAL;  MINIMUM  OF  FOUR  VIEWS 

RADIOLOGIC  EXAMINATION,  SPINE,  CERVICAL;  COMPLETE,  INCLUDING  OBUQUE  AND  FLEXION  ANOOR  EXTENSION  STUDIES 
RADIOLOGIC  EXAMINATION,  SPINE,  THORACOLUMBAR,  STANDING  (SCOLIOSIS) 
RADIOLOGIC  EXAMINATION,  SPINE;  THORACIC,  ANTEROPOSTERIOR  AND  LATERAL 

RADIOLOGIC  EXAMINATION,  SPINE;  THORACIC,  ANTEROPOSTERIOR  AND  LATERAL.  INCLUDING  SWIMMERS  VIEW  OF  THE 
CERVICOTHORACIC  JUNCTION 

RADIOLOGIC  EXAMINATION,  SPINE;  THORACIC.  COMPLETE.  INCLUDING  OBUQUES,  MINIMUM  OF  FOUR  VIEWS 
RADIOLOGIC  EXAMINATION,  SPINE;  THORACOLUMBAR,  ANTEROPOSTERIOR  AND  LATERAL 
RADIOLOGIC  EXAMINATION,  SPINE;  SCOLIOSIS  STUDY,  INCLUDING  SUPINE  AND  ERECT  STUDIES 
RADIOLOGIC  EXAMINATION.  SPINE,  LUMBOSACRAL;  ANTEROPOSTERIOR  AND  LATERAL 
RADIOLOGIC  EXAMINATION,  SPINE,  LUMBOSACRAL;  COMPLETE,  WITH  OBLIQUE  VIEWS 
RADIOLOGIC  EXAMINATION,  SPINE.  LUMBOSACRAL;  COMPLETE,  INCLUDING  BENDING  VIEWS 
RADIOLOGIC  EXAMINATION,  SPINE,  LUMBOSACRAL,  BENDING  VIEWS  ONLY.  MINIMUM  OF  FOUR  VIEWS 
RADIOLOGIC  EXAMINATION,  PELVIS:  ANTEROPOSTERIOR  ONLY 
RADIOLOGIC  EXAMINATION,  PELVIS;  COMPLETE,  MINIMUM  OF  THREE  VIEWS 
RADIOLOGIC  EXAMINATION,  SACROILIAC  JOINTS;  LESS  THAN  THREE  VIEWS 
RADIOLOGIC  EXAMINATION,  SACROILIAC  JOINTS;  THREE  OR  MORE  VIEWS 
RADIOLOGIC  EXAMINATION,  SACRUM  AND  COCCYX.  MINIMUM  OF  TWO  VIEWS 
RADIOLOGIC  EXAMINATION:  CUVICLE,  COMPLETE 
RADIOLOGIC  EXAMINATION;  SCAPULA,  COMPLETE 
RADIOLOGIC  EXAMINATION,  SHOULDER;  ONE  VIEW 

RADIOLOGIC  EXAMINATION,  SHOULDER;  COMPLETE,  MINIMUM  OF  TWO  VIEWS 

RADIOLOGIC  EXAMINATION:  ACROMIOCLAVICULAR  JOINTS,  BILATERAL.  WITH  OR  WITHOUT  WEIGHTED  DISTRACTION 
RADIOLOGIC  EXAMINATION;  HUMERUS,  MINIMUM  OF  TWO  VIEWS 
RADIOLOGIC  EXAMINATION,  ELBOW;  ANTEROPOSTERIOR  AND  LATERAL  VIEWS 
RADIOLOGIC  EXAMINATION.  ELBOW;  COMPLETE,  MINIMUM  OF  THREE  VIEWS 
RADIOLOGIC  EXAMINATION:  FOREARM,  ANTEROPOSTERIOR  AND  LATERAL  VIEWS 
RADIOLOGIC  EXAMINATION;  UPPER  EXTREMITY,  INFANT,  MINIMUM  OF  TWO  VIEWS 
RADIOLOGIC  EXAMINATION.  WRIST;  ANTEROPOSTERIOR  AND  LATERAL  VIEWS 
RADIOLOGIC  EXAMINATION.  WRIST:  COMPLETE,  MINIMUM  OF  THREE  VIEWS 
RADIOLOGIC  EXAMINATION,  HAND;  TWO  VIEWS 
RADIOLOGIC  EXAMINATION,  HAND;  MINIMUM  OF  THREE  VIEWS 
RADIOLOGIC  EXAMINATION,  FINGER(S).  MINIMUM  OF  TWO  VIEWS 
RADIOLOGIC  EXAMINATION,  HIP.  UNILATERAL;  ONE  VIEW 

RADIOLOGIC  EXAMINATION.  HIP.  UNILATERAL;  COMPLETE,  MINIMUM  OF  TWO  VIEWS 

RADIOLOGIC  EXAMINATION,  HIPS,  BILATERAL.  MINIMUM  OF  TWO  VIEWS  OF  EACH  HIP.  INCLUDING  ANTEROPOSTERIOR  VIEW  OF  PEL- 
VIS 

RADIOLOGIC  EXAMINATION.  HIP.  DURING  OPERATIVE  PROCEDURE 

RADIOLOGIC  EXAMINATION,  PELVIS  AND  HIPS.  INFANT  OR  CHILD,  MINIMUM  OF  TWO  VIEWS 
RADIOLOGIC  EXAMINATION.  FEMUR,  ANTEROPOSTERIOR  AND  LATERAL  VIEWS 
RADIOLOGIC  EXAMINATION,  KNEE;  ANTEROPOSTERIOR  AND  LATERAL  VIEWS 

RADIOLOGIC  EXAMINATION.  KNEE;  ANTEROPOSTERIOR  AND  LATERAL.  WITH  OBLIOUE(S),  MINIMUM  OF  THREE  VIEWS 
RADIOLOGIC  EXAMINATION,  KNEE;  COMPLETE,  INCLUDING  OBLIQUE(S).  AND  TUNNEL.  AND/OR  PATELLAR  AND/Ofl  STANDING  VIEWS 
RADIOLOGIC  EXAMINATION.  KNEE;  BOTH  KNEES,  STANDING,  ANTEROPOSTERIOR 
RADIOLOGIC  EXAMINATK3N;  TIBIA  AND  FIBULA,  ANTEROPOSTERIOR  AND  LATERAL  VIEWS 
RADIOLOGIC  EXAMINATION;  LOWER  EXTREMITY,  INFANT,  MINIMUM  OF  TWO  VIEWS 

ANKLE;  ANTEROPOSTERIOR  AND  LATERAL  VIEWS 

ANKLE;  COMPLETE,  MINIMUM  OF  THREE  VIEWS 

FOOT;  ANTEROPOSTERIOR  AND  LATERAL  VIEWS 

FOOT;  COMPLETE,  MINIMUM  OF  THREE  VIEWS 
RADIOLOGIC  EXAMINATION:  CALCANEUS,  MINIMUM  OF  TWO  VIEWS 
RADIOLOGIC  EXAMINATION:  TOE(S).  MINIMUM  OF  TWO  VIEWS 
RADIOLOGIC  EXAMINATION.  ABDOMEN:  SINGLE  ANTEROPOSTERIOR  VIEW 

RADIOLOGIC  EXAMINATION,  ABDOMEN;  ANTEROPOSTERIOR  AND  ADDITIONAL  OBUOUE  AND  CONE  VIEWS 
RADIOLOGIC  EXAMINATKJN,  ABDOMEN;  COMPLETE,  INCLUDING  DECUBITUS  AND/OR  ERECT  VIEWS 

RADIOLOGIC  EXAMINATION,  ABDOMEN;  COMPLETE  ACUTE  ABDOMEN  SERIES.  INCLUDING  SUPINE,  ERECT,  ANW  OR  DECUBITUS 
VIEWS,  UPRIGHT  PA  CHEST 

PELVIMETRY,  WITH  OR  WITHOUT  PLACENTAL  LOCALIZATION 

RADIOLOGIC  EXAMINATION  FROM  NOSE  TO  RECTUM  FOR  FOREIGN  BODY,  SINGLE  RLM,  CHILD 
BONE  AGE  STUDIES 

BONE  LENGTH  STUDIES  (ORTHOROENTGENOGRAM,  SCANOGRAM) 
RADIOLOGIC  EXAMINATION.  OSSEOUS  SURVEY;  LIMITED  (EG.  FOR  METASTASES) 
RADIOLOGIC  EXAMINATION.  OSSEOUS  SURVEY;  COMPLETE  (AXIAL  AND  APPENDICULAR  SKELETON) 
RADIOLOGIC  EXAMINATION.  OSSEOUS  SURVEY.  INFANT 
JOINT  SURVEY.  SINGLE  VIEW.  ONE  OR  MORE  JOINTS  (SPECIFY) 

DUAL  ENERGY  X-RAY  ABSORPTIOMETRY  (DEXA),  BONE  DENSITY  STUDY,  ONE  OR  MORE  SITES;  APPENDICULAR  SKELETON  (PERIPH- 
ERAL) (EG,  RADIUS,  WRIST,  HEEL) 

RADIOGRAPHIC  ABSORPTIOMETRY  (PHOTODENSITOMETRY),  ONE  OR  MORE  SITES 
RADIOLOGICAL  EXAMINATION,  SURGICAL  SPECIMEN 

RADIOLOGIC  EXAMINATION,  SINGLE  PLANE  BODY  SECTION  (EG,  TOMOGRAPHY).  OTHER  THAN  WITH  UROGRAPHY 
CINERADIOGRAPHY.  EXCEPT  WHERE  SPECIFICALLY  INCLUDED 
CINERADIOGRAPHY  TO  COMPLEMENT  ROUTINE  EXAMINATION 
XERORADIOGRAPHY 

UNLISTED  DIAGNOSTIC  RADIOLOGIC  PROCEDURE 
THERAPEUTIC  RADIOLOGY  PORT  FILM(S) 
BONE  DENSITY  (BONE  MINERAL  CONTENT)  STUDY,  ONE  OR  P**ORE  SITES;  SINGLE  PHOTON  ABSORPTKJMETRY 


TOO 

72060 

700 

72052 

700 

72069 

700 

72070 

700 

72072 

^700 

72074 

700 

72080 

700 

72090 

700 

72100 

700 

72110 

700 

72114 

700 

72120 

700 

72170 

700 

72190 

700 

72200 

700 

72202 

700 

72220 

700 

73000 

700 

73010 

700 

73020 

700 

73030 

700 

73050 

700 

73060 

700 

73070 

700 

73060 

700 

73090 

700 

73092 

700 

73100 

700 

73110 

700 

73120 

700 

73130 

700 

73140 

700 

73500 

700 

73510 

700 

73520 

700 

73530 

700 

73540 

700 

73550 

700 

73560 

700 

73562 

700 

73564 

700 

73565 

700 

73590 

700 

73592 

700 

73600 

700 

73610 

700 

73620 

700 

73630 

700 

73660 

700 

73660 

700 

74000 

700 

74010 

700 

74020 

700 

74022 

700 

74710 

700 

76010 

700 

76020 

700 

76040 

700 

76061 

700 

76062 

700 

76065 

TOO 

76066 

700 

76076 

700 

76078 

700 

76098 

700 

76100 

700 

76120 

700 

76125 

700 

76150 

700 

76499 

700 

77417 

700 

78350 

RADIOLOGIC  EXAMINATK3N, 
RADIOLOGIC  EXAMINATION. 
RADIOLOGIC  EXAMINATION, 
RADIOLOGIC  EXAMINATION. 


(See  Addendum  0.  lor  Payment  of  Medical  Visits) 

'  CPT  codes  and  descfiptions  only  are  copyrigM  1997  American  li«edicai  Association.  Al  Rights  Reserved.  AppiicMile  FARS/DFARS  Apeiy. 

'CopyrigM  1994  Amsncan  Dental  Associaliao.  Al  rigMs  reserved. 
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APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
mdcator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


MinifTWfn 
unadjusted 
coinsurartoe 


706  1 

Miscellam 

706 

70170 

706 

70373 

706 

70390 

706 

71040 

706 

71060 

706 

74190 

706 

74305 

706 

74320 

706 

74328 

706 

74329 

706 

74330 

706 

74350 

706 

74355 

706 

74470 

706 

74740 

706 

74742 

706 

75801 

706 

75803 

706 

75805 

706 

75807 

706 

75809 

S67.63 


$19.86 


706 

706 

706 
706 
706 
706 
706 
706 

706 

710 
710 
710 
710 


Miscellaneous  Radiological  Procedures  X  1.96         $99.31 

DACRYOCYSTOGRAPHY.  NASOLACRIMAL  DUCT,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
LARYNGOGRAPHY,  CONTRAST,  RADKXOGICAL  SUPERVISION  AND  INTERPRETATION 
SIALOGRAPHY,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
BRONCHOGRAPHY,  UNILATERAL,  RADIOLOGCAL  SUPERVISION  AND  INTERPRETATION 
BRONCHOGRAPHY,  BILATERAU  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 

PERITONEOGRAM  (EG,  AFTER  INJECTION  OF  AIR  OR  CONTRAST),  RADIOLOGICAL  SUPERVISKDN  AND  INTERPRETATK3N 
CHOLANGIOGRAPHY  ANDWR  PANCREATOGRAPHY;  POSTOPERATIVE,  RAOIOLOGK>L  SUPERVISION  AND  INTERPRETATION 
CHOLANGIOGRAPHY,  PERCUTANEOUS.  TRANSHEPATK5,  RADKXOGCAL  SUPERVISKDN  AND  INTERPRETATION 
ENDOSCOPC  CATHETERIZATKDN  OF  THE  BILIARY  DUCTAL  SYSTEM,  RADKXOGCAL  SUPERVISKDN  AND  INTERPRETATION 
ENDOSCOPIC  CATHETERIZATION  OF  THE  PANCREATIC  DUCTAL  SYSTEM,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATKDN 
COMBINED  ENDOSCOPIC  CATHETERIZATKDN  OF  THE  BIUARY  AND  PANCREATTC  DUCTAL  SYSTEMS.  RADKDLOGICAL  SUPERVISKDN 
AND  INTERPRETATKDN  _ 

PERCUTANEOUS  PLACEMENT  OF  GASTROSTOMY  TUBE,  RADIOLOGICAL  SUPERVISKDN  AND  INTERPRETATKDN 
PERCUTANEOUS  PLACEMENT  OF  ENTEROCLYSIS  TUBE,  RADIOLOGICAL  SUPERVISKDN  AND  INTERPRETATION 

RADKDLOGK:  examination,  renal  CYST  STUDY,  TRANSLUMBAR,  CONTRAST  VISUAUZATKDN.  RADKXOGICAL  SUPERVISION  AND  IN- 
TERPRETATKDN 

HYSTEROSALPINGOGRAPHY,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATKDN 

TRANSCERVICAL  CATHETERIZATION  OF  FALLOPIAN  TUBE,  RADKDLOGICAL  SUPERVISION  AND  INTERPRETATION 
LYMPHANGKDGRAPHY,  EXTREMITY  ONLY,  UNILATERAL  RADKDLOGKDAL  SUPERVISKDN  AND  INTERPRETATKDN 
LYMPHANGIOGRAPHY,  EXTREMITY  ONLY.  BILATERAL,  RADKXOGKDAL  SUPERVISION  AND  INTERPRETATKDN 
LYMPHANGKX3RAPHY,  PELVK^/ABDOMINAL,  UNILATERAL  RADIOLOGK>L  SUPERVISKDN  AND  INTERPRETATKDN 
LYMPHANGKX3RAPHY,  PELVKVABDOMINAL.  BILATERAL  RADKXOGKDAL  SUPERVISKDN  AND  INTERPRETATION 
SHUNTOQRAM  FOR  INVESTKSATKDN  OF  PREVIOUSLY  PLACED  INDWELUNG  NONVASCULAR  SHUNT  (EG,  LEVEEN  SHUNT. 
VENTRICULOPERITONEAL  SHUNT).  RADKDLOGCAL  SUPERVISKDN  AND  INTERPRETATION 

ANGIOGRAM  THROUGH  EXISTING  CATHETER  FOR  FOLLOW-UP  STUDY  FOR  TRANSCATHETER  THERAPY.  EMBOUZATKDN  OR  INFU- 
StON 

DUAL  ENERGY  X-RAY  ABSORPTKDMETRY  (DEXA).  BONE  DENSITY  STUDY.  ONE  OR  MORE  SITES:  AXIAL  SKELETON  (EG.  HIPS.  PELVIS, 
SPINE) 

RADKDLOGIC  EXAMINATION.  ABSCESS,  FISTULA  OR  SINUS  TRACT  STUDY,  RADKDLOGK>L  SUPERVISKDN  AND  INTERPRETATKDN 
MAMMARY  DUCTOGRAM  OR  QALACTOGRAM,  SINGLE  DUCT,  RADKDLOGICAL  SUPERVISKDN  AND  INTERPRETATKDN 
MAMMARY  DUCTOGRAM  OR  QALACTOGRAM,  MULTIPLE  DUCTS,  RADIOLOGICAL  SUPERVISKDN  AND  INTERPRETATKDN 
STEREOTACTIC  LOCALIZATION  FOR  BREAST  BIOPSY,  EACH  LESION,  RADKXOGTCAL  SUPERVISKDN  AND  INTERPRETATION 
PREOPERATIVE  PLACEMENT  OF  NEEDLE  LOCAUZATION  WIRE,  BREAST.  RADKXOGKDAL  SUPERVISKDN  AND  INTERPRETATKDN 
RADKDLOGKD  EXAMINATKDN.  COMPLEX  MOTKDN  (IE,  HYPERCYCLOIDAU  BOGY  SECTION  (EG.  MASTOID  POLYTOMOGRAPHY).  OTHER 
THAN  WITH  UROGRAPHY:  UNILATERAL 

RADKDLOGIC  EXAMINATION,  COMPLEX  MOTION  (IE.  HYPERCYCLOIDAL)  BODY  SECTION  (EG,  MASTOID  POLYTOMOGRAPHY).  OTHER 
THAN  WITH  UROGRAPHY;  BILATERAL 


75898 

76075" 

76080 
76086 
76088 
76095 
76096 
76101 

76102 


$256.39 


$176.28 


$51.28 


70460 
70470 


710  70480 
710  70481 
710         70482 


Computerized  Axial  Tomography  S  5.06 

70450    COMPUTERIZED  AXIAL  TOMOGRAPHY,  HEAD  OR  BRAIN;  WITHOUT  CONTRAST  MATERIAL 
COMPUTERIZED  AXIAL  TOMOGRAPHY.  HEAD  OR  BRAIN;  WITH  CONTRAST  MATERIAL(S) 

COMPUTERIZED  AXIAL  TOMOGRAPHY,  HEAD  OR  BRAIN;  WITHOUT  CONTRAST  MATERIAL  FOUOWED  BY  CONTRAST  MATERIAL(S) 
AND  PIJRTHPR  SECTIONS 

COMPUTERIZED  AXIAL  TOMOGRAPHY.  ORBIT,  SELLA.  OR  POSTERKDR  FOSSA  OR  OUTER,  MIDDLE,  OR  INNER  EAR;  WITHOUT  CON- 
COMPUTERIZED  AXIAL  TOMOGRAPHY,  ORBIT.  SELLA,  OR  POSTERIOR  FOSSA  OR  OUTER,  MIDDLE.  OR  INNER  EAR;  WITH  CONTRAST 

COMPUTERIZED  AXIAL  TOMOGRAPHY.  ORBIT.  SELLA.  OR  POSTERIOR  FOSSA  OR  OUTER.  MIDDLE,  OR  INNER  EAR;  WITHOUT  CON- 
TRAST MATERIAL  FOLLOWED  BY  CONTRAST  MATERIAL(S)  AND  FURTHER  SECTIONS 
COMPUTERIZED  AXIAL  TOMOGRAPHY,  MAXILLOFACIAL  AREA;  WITHOUT  CONTRAST  MATERIAL 

COMPUTERIZEtD  AXIAL  TOMOGRAPHY,  MAXILLOFACIAL  AREA;  WITH  CONTRAST  MATEHIAUS)  .^.^  ...„ 

COMPUTERIZED  AXIAL  TOMOGRAPHY,  MAXILLOFACIAL  AREA;  WITHOUT  CONTRAST  MATERIAL  FOUOWED  BY  CONTRAST  MATE- 

RIAL(S)  AND  FURTHER  SECTIONS 

COMPUTERIZED  AXIAL  TOMOGRAPHY.  SOFT  TISSUE  NECK;  WITHOUT  CONTRAST  MATERIAL 

COMPUTERIZED  AXIAL  TOMOGRAPHY.  SOFT  TISSUE  NECK;  WITH  CONTRAST  MATERIAL(S)  ...„r»..  *. 

COMPUTERIZED  AXIAL  TOMOGRAPHY,  SOFT  TISSUE  NECK;  WITHOUT  CONTRAST  MATERIAL  FOUOWED  BY  CONTRAST  MATERIAL(S) 

AND  FURTHER  SECTIONS 

COMPUTERIZED  AXIAL  TOMOGRAPHY.  THORAX;  WITHOUT  CONTRAST  MATERIAL 

COMPUTERIZED  AXIAL  TOMOGRAPHY.  THORAX;  WITH  CONTRAST  MATERIAL(S)  «        »  „  „ 

COMPUTERIZED  AXIAL  TOMOGRAPHY,  THORAX;  WITHOUT  CONTRAST  KWkTERIAL  FOUOWED  BY  CONTRAST  MATERIAUS)  AND  FUR- 

THER  SECTIONS 

COMPUTERIZED  AXIAL  TOMOGRAPHY.  CERVICAL  SPINE;  WITHOUT  CONTRAST  MATERIAL 

COMPUTERIZED  AXIAL  TOMOGRAPHY.  CERVICAL  SPINE;  WITH  CONTRAST  MATERIAL .,.«o,..  /e» 

COMPUTERIZED  AXIAL  TOMOGRAPHY,  CERVICAL  SPINE;  WITHOUT  CONTRAST  MATERIAL  FOUOWED  BY  CONTRAST  MATERIAMS) 

AND  FURTHER  SECTIONS 

COMPUTERIZED  AXIAL  TOMOGRAPHY.  THORACIC  SPINE:  WITHOUT  CONTRAST  MATERIAL 

COMPUTERIZED  AXIAL  TOMOGRAPHY.  THORACIC  SPINE;  WITH  CONTRAST  MATERIAL 

COMPUTERIZED  AXIAL  TOMOGRAPHY,  THORACIC  SPINE;  WITHOUT  CONTRAST  MATERIAL  FOLLOWED  BY  CONTRAST  MATERIAUS) 

AND  FURTHER  SECTIONS 

COMPUTERIZED  AXIAL  TOMOGRAPHY,  LUMBAR  SPINE;  WITHOUT  CONTRAST  MATERIAL 

COMPUTERIZED  AXIAL  TOMOGRAPHY,  LUMBAR  SPINE;  WITH  CONTRAST  MATERIAL  _     ^„    ^,^.<,^  „..r..«.,  ,ov  »«,^ 

COMPUTERIZED  AXIAL  TOMOGRAPHY,  LUMBAR  SPINE;  WITHOUT  CONTRAST  MATERIAL  FOUOWED  BY  CONTRAST  MATERIAL(S)  AND 

FURTHER  SECTIONS 

COMPUTERIZED  AXIAL  TOMOGRAPHY,  PELVIS;  WITHOUT  CONTRAST  MATERIAL 

COMPUTERIZED  AXIAL  TOMOGRAPHY,  PELVIS;  WITH  CONTRAST  MATERIAL(S) 

(See  A««endumO.  lor  Payment  ol  Medical  Visits)  _„.^,.  ...b^^^.o*  »_^ 

'  CPT  codas  mi  da»eip6ona  only  ve  copyrigN  1997  American  Medical  Assodalion.  Al  Rights  Reserved.  AppHcMe  FARS/DFARS  Apply. 
'Caeyright  1994  American  Dental  Association.  All  rights  reserved. 


710 
710 
710 

70486 
70487 
70488 

710 
710 
710 

70490 
70491 
70492 

710 
710 
710 

71250 
71260 
71270 

710 
710 
710 

72125 
72126 
72127 

710 
710 
710 

72128 
72129 
72130 

710 
710 
710 

72131 
72132 
72133 

710 
710 

72192 
72193 
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APC 


716 
716 
716 
716 
716 

716 
716 
716 

716 


726 


726 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


710         72194    COMPUTERIZED  AXIAL  TOMOGRAPHY^  PELVIS;  WITHOUT  CONTRAST  MATERIAL,  FOLLOWED  BY  COt^RAST  MATERIAL(S)  AND  FUR- 
THER  SECTIONS 

710         73200    COMPUTERIZED  AXIAL  TOMOGRAPHY.  UPPER  EXTREMITY;  WITHOUT  CONTRAST  MATERIAL 

710         73201     COMPUTERIZED  AXIAL  TOMOGRAPHY,  UPPER  EXTREMITY;  WITH  CONTRAST  MATERIAL(S) 

710         73202    COMPUTERIZED  AXIAL  TOMOGRAPHY,  UPPER  EXTREMITY;  WITHOUT  CONTRAST  MATERIAL.  FOLLOWED  BY  CONTRAST  MATERIAUS) 
AND  FURTHER  SECTIONS 

710         73700    COMPUTERIZED  AXIAL  TOMOGRAPHY,  LOWER  EXTREMITY;  WITHOUT  CONTRAST  MATERIAL 

710         73701     COMPUTERIZED  AXIAL  TOMOGRAPHY,  LOWER  EXTREMITY;  WITH  CONTRAST  MATERIAL(S) 

710         73702    COMPUTERIZED  AXIAL  TOMOGRAPHY,  LOWER  EXTREMITY;  WITHOUT  CONTRAST  MATERIAL.  FOLLOWED  BY  CONTRAST  MATERIAL(S) 
AND  FURTHER  SECTIONS 

710         74150    COMPUTERIZED  AXIAL  TOMOGRAPHY,  ABDOMEN;  WITHOUT  CONTRAST  MATERIAL 

710         74160    COMPUTERIZED  AXIAL  TOMOGRAPHY,  ABDOMEN;  WITH  CONTRAST  MATER1AL{S) 

710         741 70    COMPUTERIZED  AXIAL  TOMOGRAPHY.  ABDOMEN;  WITHOUT  CONTRAST  MATERIAL,  FOLLOWED  BY  CONTRAST  MATERIAL(S)  AND 
FURTHER  SECTIONS 

710         76355    COMPUTERIZED  TOMOGRAPHY  GUIDANCE  FOR  STEREOTACTIC  LOCALIZATION 

710         76360    COMPUTERIZED  TOMOGRAPHY  GUIDANCE  FOR  NEEDLE  BIOPSY,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 

710         76365    COMPUTERIZED  TOMOGRAPHY  GUIDANCE  FOR  CYST  ASPIRATION,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 

710         76370    COMPUTERIZED  TOMOGRAPHY  GUIDANCE  FOR  PLACEMENT  OF  RADIATION  THERAPY  FIELDS 

710        76375    CORONAL.  SAGITTAL,  MULTIPLANAR.  OBLIQUE,  3-DIMENSIONAL  AND/OR  HOLOGRAPHIC  RECONSTRUCTION  OF  COMPUTERIZED  TO- 
MOGRAPHY, MAGNETIC  RESONANCE  IMAGING,  OR  OTHER  TOMOGRAPHIC  MOOAUTY 

710         76380    COMPtJTERIZED  TOMOGRAPHY.  LIMITED  OR  LOCALIZED  FOLLOW-UP  STUDY 


716    Fhioroacopy 


1.59 


$80.56 


$47.91 


$16.11 


70370 
70371 
71023 
71034 
71036 

71038 
71090 
74340 

75989 


RADIOLOGIC  EXAMINATION;  PHARYNX  OR  LARYNX,  INCLUDING  FLUOROSCOPY  AND/OR  MAGNIFICATION  TECHNIQUE 
COMPLEX  DYNAMIC  PHARYNGEAL  AND  SPEECH  EVALUATION  BY  CINE  OR  VIDEO  RECORDING 
RADIOLOGIC  EXAMINATION,  CHEST,  TWO  VIEWS.  FRONTAL  AND  LATERAL;  WITH  FLUOROSCOPY 
RADIOLOGIC  EXAMINATION,  CHEST.  COMPLETE.  MINIMUM  OF  FOUR  VIEWS;  WITH  FLUOROSCOPY 

NEEDLE  BIOPSY  OF  INTRATHORACIC  LESION.  INCLUDING  FOLLOW-UP  FILMS.  FLUOROSCOPIC  LOCAUZATION  ONLY,  RADIOLOGICAL 
SUPERVISION  AND  INTERPRETATION 

FLUOROSCOPIC  LOCALIZATION  FOR  TRANSBRONCHIAL  BIOPSY  OR  BRUSHING 

INSERTION  PACEMAKER,  FLUOROSCOPY  AND  RADIOGRAPHY,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
INTRODUCTION  OF  LONG  GASTROINTESTINAL  TUBE  (EG,  MILLER-ABBOTT).  INCLUDING  MULTIPLE  FLUOROSCOPIES  AND  FILMS.  RA- 
DIOLOGICAL SUPERVISION  AND  INTERPRETATION 

RADIOLOGICAL  GUIDANCE  FOR  PERCUTANEOUS  DRAINAGE  OF  ABSCESS.  OR  SPECIMEN  COLLECTION  (IE.  FLUOROSCOPY, 
ULTRASOUND,  OR  COMPUTED  TOMOGRAPHY),  WITH  PLACEMENT  OF  INDWELLING  CATHETER.  RADIOLOGICAL  SUPERVISION  AND  IN- 
TERPRETATION 

FLUOROSCOPY  (SEPARATE  PROCEDURE).  UP  TO  ONE  HOUR  PHYSICIAN  TIME.  OTHER  THAN  71023  OR  71034  (EG,  CARDIAC  FLUO- 
ROSCOPY) 

FLUOROSCOPY,  PHYSICIAN  TIME  MORE  THAN  ONE  HOUR.  ASSISTING  A  NON-RADIOLOGIC  PHYSICIAN  (EG,  NEPHROSTOLITHOTOMY, 
ERCP.  BRONCHOSCOPY,  TRANSBRONCHIAL  BIOPSY) 
FLUOROSCOPIC  LOCAUZATION  FOR  NEEDLE  BIOPSY  OR  FINE  NEEDLE  ASPIRATION 

Resonance  Angiography  S  6.34         $321.24  206.11  $64.25 

MAGNETIC  RESONANCE  ANGIOGRAPHY.  HEAD  AND/OR  NECK,  WITH  OR  WITHOUT  CONTRAST  MATERIAL(S)      ' 

Resonance  Imaging  S  7.96        $403.33  $258.09  S80.67 

MAGNETIC  RESONANCE  (EG,  PROTON)  IMAGING,  TEMPOROMANDIBULAR  JONT 
MAGNETIC  RESONANCE  (EG,  PROTON)  IMAGING,  ORBIT,  FACE,  AND  NECK 

MAGNETIC  RESONANCE  (EG,  PROTON)  IMAGING,  BRAIN  (INCLUDING  BRAIN  STEM);  WITHOUT  CONTRAST  MATERIAL 
MAGNETIC  RESONANCE  (EG,  PROTON)  IMAGING,  BRAIN  (INCLUDING  BRAIN  STEM);  WITH  CONTRAST  MATERIAL(S) 
MAGNETIC  RESONANCE  (EG.  PROTON)  IMAGING,  BRAIN  (INCLUDING  BRAIN  STEM);  WITHOUT  CONTRAST  MATERIAL,  FOLLOWED  BY 
CONTRAST  MATERIAL(S)  AND  FURTHER  SEQUENCES 

MAGNETIC  RESONANCE  (EG,  PROTON)  IMAGING,  CHEST  (EG,  FOR  EVALUATION  OF  HILAR  AND  MEDfASTINAL  LYMPHADENOPATHY) 
MAGNETIC  RESONANCE  (EG.  PROTON)  IMAGING,  SPINAL  CANAL  AND  CONTENTS.  CERVICAL;  WITHOUT  CONTRAST  MATERIAL 
MAGNETIC  RESONANCE  (EG.  PROTON)  IMAGING.  SPINAL  CANAL  AND  CONTENTS.  CERVICAL;  WITH  CONTRAST  MATERIAL(S) 
MAGNETIC  RESONANCE  (EG.  PROTON)  IMAGING,  SPINAL  CANAL  AND  CONTENTS.  THORACIC;  WITHOUT  CONTRAST  MATERIAL 
MAGNETIC  RESONANCE  (EG.  PROTON)  IMAGING.  SPINAL  CANAL  AND  CONTENTS,  THORACIC;  WITH  CONTRAST  MATERIAL(S) 
MAGNETIC  RESONANCE  (EG,  PROTON)  IMAGING.  SPINAL  CANAL  AND  CONTENTS.  LUMBAR;  WITHOUT  CONTRAST  MATERIAL 
MAGNETIC  RESONANCE  (EG.  PROTON)  IMAGING.  SPINAL  CANAL  AND  CONTENTS.  LUMBAR;  WITH  CONTRAST  MATERIAL(S) 
MAGNETIC  RESONANCE  (EG.  PROTON)  IMAGING,  SPINAL  CANAL  AND  CONTENTS,  WITHOUT  CONTRAST  MATERIAL,  FOLLOWED  BY 
CONTRAST  MATERIAL(S)  AND  FURTHER  SEQUENCES;  CERVICAL 

MAGNETIC  RESONANCE  (EG.  PROTON)  IMAGING.  SPINAL  CANAL  AND  CONTENTS,  WITHOUT  CONTRAST  MATERIAL  FOLLOWED  BY 
CONTRAST  MATERIAL(S)  AND  FURTHER  SEQUENCES;  THORACIC 

MAGNETIC  RESONANCE  (EG,  PROTON)  IMAGING,  SPINAL  CANAL  AND  CONTENTS,  WITHOUT  CONTRAST  MATERIAL.  FOLLOWED  BY 
CONTRAST  MATERIAL(S)  AND  FURTHER  SEQUENCES;  LUMBAR 
MAGNETIC  RESONANCE  (EG.  PROTON)  IMAGING.  PELVIS 

MAGNETIC  RESONANCE  (EG.  PROTON)  IMAGING.  UPPER  EXTREMITY,  OTHER  THAN  JOINT 
MAGNETIC  RESONANCE  (EG,  PROTON)  IMAGING,  ANY  JOINT  OF  UPPER  EXTREMITY 
MAGNETIC  RESONANCE  (EG.  PROTON)  IMAGING,  LOWER  EXTREMITY,  OTHER  THAN  JOINT 
MAGNETIC  RESONANCE  (EG.  PROTON)  IMAGING.  ANY  JOINT  OF  LOWER  EXTREMITY 
MAGNETIC  RESONANCE  (EG.  PROTON)  IMAGING,  ABDOMEN 

CARDIAC  MAGNETIC  RESONANCE  IMAGING  FOR  MORPHOLOGY;  WITHOUT  CONTRAST  MATERIAL 
CARDIAC  MAGNETIC  RESONANCE  IMAGING  FOR  MORPHOLOGY;  WITH  CONTRAST  MATERIAL 

CARDIAC  MAGNETIC  RESONANCE  IMAGING  FOR  FUNCTION,  WITH  OR  WITHOUT  MORPHOLOGY;  COMPLETE  STUDY 
CARDIAC  MAGNETIC  RESONANCE  IMAGING  FOR  FUNCTION.  WITH  OR  WITHOUT  MORPHOLOGY;  LIMITED  STUDY 
MAGNETIC  RESONANCE  IMAGING,  BREAST.  WITHOUT  AND/OR  WITH  CONTRAST  MATERIAL(S);  UNILATERAL 
MAGNETIC  RESONANCE  IMAGING.  BREAST.  WITHOUT  AND/OR  WITH  CONTRAST  MATERIAL(S);  BILATERAL 

(S«e  Addendum  0.  for  Payment  ol  Medical  Visits) 

<  CPT  codes  and  descriptions  only  are  ccpyrigiit  1997  American  Medical  Association.  Al  RighO  Reserved.  AppUcaWe  FARS/DFARS  Apply. 

'Copyriglit  1994  American  Dental  Association.  A«  rights  reserved. 
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76000 

716 

76001 

716 

76003 

720 

Magnetic 

720 

70541 

726 

Magnetic 

726 

70336 

726 

70540 

726 

70551 

726 

70552 

726 

70553 

726 

71560 

726 

72141 

726 

72142 

726 

72146 

726 

72147 

726 

72148 

726 

72149 

726 

72156 

72157 
72158 


726 

72196 

726 

73220 

726 

73221 

726 

73720 

726 

73721 

726 

74181 

726 

75552 

726 

75553 

726 

75554 

726 

75555 

726 

76093 

726 

76094 

Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


47817 
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APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unad|usted 
coinsurance 


726 
726 

728 
728 
728 
728 
728 
728 
728 
728 
728 

730 
730 
730 
730 
730 
730 
730 
730 

736 
736 
736 
736 
736 
736 
736 
736 

736 

736 


738 
738 


738 


738 


76390    MAGNETIC  RESONANCE  SPECTROSCOPY 

76400    MAGNETIC  RESONANCE  (EG,  PROTON)  IMAGING.  BONE  MARROW  BLOOD  SUPPLY 


Myelography  S  4.07 

70010    MYELOGRAPHY,  POSTERIOR  FOSSA.  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 

CISTERNOGRAPHY,  POSITIVE  CONTRAST,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATK3N 
MYELOGRAPHY.  CERVICAL.  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
MYELOGRAPHY.  THORACIC,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
MYELOGRAPHY.  LUMBOSACRAL,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
MYELOGRAPHY.  ENTIRE  SPINAL  CANAL.  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATKJN 
DISKOGRAPHY.  CERVICAL,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
DISKOGRAPHY.  LUMBAR.  RADIOLOGICAL  SUPERVISK)N  AND  INTERPRETATION 


S206.22 


$113.23 


$41.24 


70015 
72240 
72255 
72265 
72270 
72285 
72295 


$72.09 


S25.13 


738 
738 


73040 
73085 
73115 
73525 
73580 
73615 


74220 
74230 
74240 
74241 
74245 
74246 

74247 

74249 


$54.24 


$18.75 


Arthography  S  2.48        $125.66 

70332    TEMPOROMANDIBULAR  JOINT  ARTHROGRAPHY.  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 

RADIOLOGIC  EXAMINATION.  SHOULDER,  ARTHROGRAPHY.  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
RADIOLOGIC  EXAMINATION,  ELBOW,  ARTHROGRAPHY.  RADIOLOGICAL  SUPERVISKX  AND  INTERPRETATKSN 
RADIOLOGIC  EXAMINATION,  WRIST,  ARTHROGRAPHY,  RADIOLOGICAL  SUPERVISK3N  AND  INTERPRETATK3N 
RADIOLOGIC  EXAMINATION.  HIP,  ARTHROGRAPHY,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
RADIOLOGIC  EXAMINATION,  KNEE,  ARTHROGRAPHY.  RADIOLOGICAL  SUPERVISK3N  AND  INTERPRETATION 
RADIOLOGIC  EXAMINATION.  ANKLE,  ARTHROGRAPHY,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 

Digestive  Radiology  S  1.86  $93.74 

74210    RADIOLOGIC  EXAMINATION;  PHARYNX  AND/OR  CERVCAL  ESOPHAGUS 
RADIOLOGIC  EXAMINATION:  ESOPHAGUS 

SWAUOWING  FUNCTION,  PHARYNX  AND/OR  ESOPHAGUS,  WITH  CINERADIOGRAPHY  ANDK>H  VIDEO 
RADIOLOGIC  EXAMINATION.  GASTROINTESTINAL  TRACT.  UPPER;  WITH  OR  WITHOUT  DELAYED  FILMS.  WITHOUT  KUB 
RADIOLOGIC  EXAMINATION,  GASTROINTESTINAL  TRACT,  UPPER;  WITH  OR  WITHOUT  DELAYED  FILMS.  WITH  KUB 
RADIOLOGIC  EXAMINATION.  GASTROINTESTINAL  TRACT.  UPPER;  WITH  SMALL  BOWEL  INCLUDES  MULTIPLE  SERIAL  FILMS 
RADIOLOGICAL  EXAMINATION,  GASTROINTESTINAL  TRACT.  UPPER.  AIR  CONTRAST.  WITH  SPECIFIC  HIGH  DENSITY  BARIUM,  EFFER- 
VESCENT AGENT.  WITH  OR  WITHOUT  GLUCAGON;  WITH  OR  WITHOUT  DELAYED  FILMS,  WITHOUT  KUB 

RADIOLOGICAL  EXAMINATION,  GASTROINTESTINAL  TRACT.  UPPER.  AIR  CONTRAST,  WITH  SPECIFIC  HIGH  DENSITY  BARIUM.  EFFER- 
VESCENT AGENT,  WITH  OR  WITHOUT  GLUCAGON;  WITH  OR  WITHOUT  DELAYED  FILMS.  WITH  KUB 

RADIOLOGICAL  EXAMINATION.  GASTROINTESTINAL  TRACT.  UPPER,  AIR  CONTRAST.  WITH  SPECIFK:  HIGH  DENSITY  BARIUM,  EFFER- 
VESCENT AGENT,  WITH  OR  WITHOUT  GLUCAGON;  WITH  SMALL  BOWEL  FOLLOW-THROUGH 
RADIOLOGIC  EXAMINATION.  SMALL  BOWEL  INCLUDES  MULTIPLE  SERIAL  FILMS; 

RADIOLOGIC  EXAMINATION,  SMALL  BOWEL  INCLUDES  MULTIPLE  SERIAL  FILMS;  VIA  ENTEflOCLYSIS  TUBE 
DUODENOGRAPHY,  HYPOTONIC 

RADIOLCXjIC  EXAMINATION.  COLON;  BARIUM  ENEMA.  WITH  OR  WITHOUT  KUB 

RADIOLOGIC  EXAMINATION.  COLON;  AIR  CONTRAST  WITH  SPECIFIC  HIGH  DENSITY  BARIUM,  WITH  OR  V^OTHOUT  GLUCAGON 
THERAPEUTIC  ENEMA.  CONTRAST  OR  AIR.  FOR  REDUCTION  OF  INTUSSUSCEPTION  OR  OTHER  INTRALUMINAL  OBSTRUCTION  (EG, 
MECONIUM  ILEUS) 

CHOLECYSTOGRAPHY.  ORAL  CONTRAST; 

CHOLECYSTOGRAPHY,  ORAL  CONTRAST;  ADDITIONAL  OR  REPEAT  EXAMINATK3N  OR  MULTIPLE  DAY  EXAMINATION 
CokXBCtal  Ca  screening 
Colorectal  Ca  screening 

Urography  S  2.81         $142.38  $86.56  $28.48 

UROGRAPHY  (PYELOGRAPHY),  INTRAVENOUS,  WITH  OR  WITHOUT  KUB.  WITH  OR  WITHOUT  TOMOGRAPHY; 

UROGRAPHY  (PYELOGRAPHY),  INTRAVENOUS.  WITH  OR  WITHOUT  KUB.  WITH  OR  WITHOUT  TOMOGRAPHY;  WITH  SPECIAL  HYPER- 
TENSIVE CONTRAST  (X>NCENTRATION  AND«3R  CLEARANCE  STUDIES 
UROGRAPHY.  INFUSION.  DRIP  TECHNIQUE  AND/OR  BOLUS  TECHNIQUE; 

UROGRAPHY,  INFUSION.  DRIP  TECHNIQUE  ANDA3R  BOLUS  TECHNIQUE;  WITH  NEPHROTOMOGRAPHY 
UROGRAPHY.  RETROGRADE.  WITH  OR  WITHOUT  KUB 

UROGRAPHY  ANTEGRADE.  (PYELOSTOGRAM,  NEPHROSTOGRAM,  LOOPOGRAM),  RADIOLOGICAL  SUPERVISION  AND 
CYSTOGRAPHY,  MINIMUM  OF  THREE  VIEWS,  RADIOLOGICAL  SUPERVISKJN  AND  INTERPRETATION 
VASOGRAPHY,  VESKDULOGRAPHY.  OR  EPIDIDYMOGRAPHY.  RAOKX.OGICAL  SUPERVISKJN  AND  INTERPRETATION 
CORPORA  CAVERNOSOGRAPHY.  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
URETHROCYSTOGRAPHY.  RETRCX3RADE,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
URETHROCYSTOGRAPHY,  VOIDING,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
PERINEOGRAM  (EG.  VAGINOGRAM,  FOR  SEX  DETERMINATION  OR  EXTENT  OF  ANOMAUES) 

c  Radiologic  Procedures  S  4.48        $227.00  $133JJ3  $45.4 

REMOVAL  OF  FOREIGN  BODY(S).  ESOPHAGEAL  WITH  USE  OF  BALLOON  CATHETER,  RADK>L0GK:AL  SUPERVISKDN  AND  INTERPRE- 

POSTOPERATIVE  BILIARY  DUCT  STONE  REMOVAL  PERCUTANEOUS  VIA  T-TUBE  TRACT.  BASKET,  OR  SNARE  (EG,  BURHENNE  TECH- 
NKXIE).  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 

INTRALUMINAL  DILATION  OF  STRICTURES  AND/OR  OBSTRUCTKJNS  (EG,  ESOPHAGUS),  RADKXOGICAL  SUPERVISION  AND  INTERPRE- 
TATION 

PERCUTANEOUS  TRANSHEPATIC  DILATATION  OF  BILIARY  DUCT  STRICTURE  WITH  OR  WITHOUT  PLACEMENT  OF  STENT.  RADIOLOGI- 
CAL SUPERVISION  AND  INTERPRETATION  

INTRODUCTION  OF  INTRACATHETER  OR  C^ATHETER  INTO  RENAL  PELVIS  FOR  DRAINAGE  ANDOR  INJECTION,  PERCUTANEOUS,  RADI- 
OLOGICAL SUPERVISION  AND  INTERPRETATION  ..-,^«.. 

INTRODUCTION  OF  URETERAL  CATHETER  OR  STENT  INTO  URETER  THROUGH  RENAL  PELVIS  FOR  DRAINAGE  AND/OR  INJECTION. 
PERCUTANEOUS,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 

DILATION  OF  NEPHROSTOMY,  URETERS.  OR  URETHRA.  RADK)LOGCAL  SUPERVISK3N  AND  INTERPRETATION 
PERCUTANEOUS  TRANSHEPATIC  BILIARY  DRAINAGE  WITH  CONTRAST  MONITORING,  RADKXOGCAL  SUPERVISION  AND  INTERPRE- 
TATION 


736 

74250 

736 

74251 

736 

74260 

736 

74270 

736 

74280 

736 

74283 

736 

74290 

736 

74291 

736 

G0106 

736 

G0120 

737  1 

DiagrK)sti( 

737 

74400 

737 

74405 

737 

74410 

737 

74415 

737 

74420 

737 

74425 

737 

74430 

737 

74440 

737 

74445 

737 

74450 

737 

74455 

737 

74775 

738 

Therapeu 

738 

74235 

74327 


74360 
74363 


74475 


738    74480 


74485 
75980 


(See  Addendum  D.  tor  Payment  o«Medfa«VI$lli)  ,..^«^.»„  ._.. 

'  CPT  codes  and  descr<>lions  only  »e  copyrighl  1997  Ameitew  Medical  Aaaod^tan.  Al  Rl^Hs  Reeeived.  Appicabia  FARSrt)FARS  Apply. 

'Copyrigm  1994  American  Dental  Association.  Al  rights  reserved. 
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APC 


747 


cptv 

HCPCS* 


HCPCS  Descnption 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minin)um 
unadjusted 
coinsurance 


PERCUTANEOUS  PLACEMENT  OF  DRAINAGE  CATHETER  FOR  COMBINED  INTERNAL  AND  EXTERNAL  BILIARY  DRAINAGE  OR  OF  A 
DRAINAGE  STENT  FOR  INTERNAL  BILIARY  DRAINAGE  IN  PATIENTS  WITH  AN  INOPERABLE  MECHANICAL  BILIARY  OBSTRUCTION.  RA- 
DIOLOGICAL SUPERVISION  AND  INTERPRETATION 

'CHANGE  OF  PERCUTANEOUS  TUBE  OR  DRAINAGE  CATHETER  WITH  CONTRAST  MONITORING  (EG,  GASTRaNTESTINAL  SYSTEM. 
GENITOURINARY  SYSTEM,  ABSCESS),  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 

Angiography  and  Venography  S  5.83        S295.40  $168.71  S59.08 

AORTOGRAPHY,  THORACIC,  WITHOUT  SERIALOGRAPHY,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
AORTOGRAPHY,  THORACIC,  BY  SERIALOGRAPHY,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
AORTOGRAPHY,  ABDOMINAL,  BY  SERIALOGRAPHY,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 

AORTOGRAPHY,  ABDOMINAL  PLUS  BILATERAL  ILIOFEMORAL  LOWER  EXTREMITY.  CATHETER,  BY  SERIALOGRAPHY,  RADIOLOGICAL 
SUPERVISION  AND  INTERPRETATION 

ANGIOGRAPHY,  CERVICOCEREBRAL,  CATHETER,  INCLUDING  VESSEL  ORIGIN,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
ANGIOGRAPHY,  BRACHIAL,  RETROGRADE,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
ANGIOGRAPHY,  EXTERNAL  CAROTID.  UNILATERAL,  SELECTIVE,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
ANGIOGRAPHY,  EXTERNAL  CAROTID,  BILATERAL,  SELECTIVE,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
ANGIOGRAPHY,  CAROTID,  CEREBRAL,  UNILATERAL.  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATK3N 
ANGIOGRAPHY.  CAROTID,  CEREBRAL,  BILATERAL,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
ANGIOGRAPHY,  CAROTID,  CERVICAL.  UNILATERAL.  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
ANGIOGRAPHY,  CAROTID,  CERVICAL,  BILATERAL,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
ANGIOGRAPHY,  VERTEBRAL.  CERVICAU  AND/OR  INTRACRANIAL,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
ANGIOGRAPHY,  SPINAL.  SELECTIVE,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
ANGIOGRAPHY.  EXTREMITY,  UNILATERAL  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
ANGIOGRAPHY.  EXTREMITY,  BILATERAL.  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 

ANGIOGRAPHY.  RENAL.  UNILATERAL.  SELECTIVE  (INCLUDING  FLUSH  AORTOGRAM).  RADIOLOGICAL  SUPERVISION  AND  INTERPRETA- 
TION 

ANGIOGRAPHY.  RENAL.  BILATERAL.  SELECTIVE  (INCLUDING  FLUSH  AORTOGRAM).  RADIOLOGICAL  SUPERVISION  AND  INTERPRETA- 
TION 

ANGIOGRAPHY,  VISCERAL,  SELECTIVE  OR  SUPRASELECTIVE.  (WITH  OR  WITHOUT  FLUSH  AORTOGRAM).  RADIOLOGICAL  SUPER- 
VISION AND  INTERPRETATION 

ANGIOGRAPHY.  ADRENAL  UNILATERAL,  SELECTIVE,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
ANGIOGRAPHY,  ADRENAL  BILATERAL  SELECTIVE,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
ANGIOGRAPHY.  PELVIC,  SELECTIVE  OR  SUPRASELECTIVE,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
ANGIOGRAPHY,  PULMONARY,  UNILATERAL,  SELECTIVE,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
ANGIOGRAPHY,  PULMONARY.  BILATERAL  SELECTIVE.  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 

ANGIOGRAPHY,  PULMONARY,  BY  NONSELECTIVE  CATHETER  OR  VENOUS  INJECTION,  RADIOLOGICAL  SUPERVISION  AND  INTERPRE- 
TATION 

ANGIOGRAPHY.  INTERNAL  MAMMARY,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 

ANGIOGRAPHY.  SELECTIVE.  EACH  ADDITIONAL  VESSEL  STUDIED  AFTER  BASIC  EXAMINATION,  RADIOLOGICAL  SUPERVISION  AND  IN- 
TERPRETATION 

ANGIOGRAPHY,  ARTERIOVENOUS  SHUNT  (EG,  DIALYSIS  PATIENT),  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
SPLENOPORTOGRAPHY,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
VENOGRAPHY,  EXTREMITY,  UNILATERAL  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
VENOGRAPHY,  EXTREMITY,  BILATERAL  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
VENOGRAPHY,  CAVAL  INFERIOR,  WITH  SERIALOGRAPHY,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
VENOGRAPHY,  CAVAL  SUPERIOR,  WITH  SERIALOGRAPHY,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
VENOGRAPHY.  RENAL,  UNILATERAL  SELECTIVE,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
VENOGRAPHY.  RENAL  BILATERAL,  SELECTIVE,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
VENOGRAPHY,  ADRENAL  UNILATERAL  SELECTIVE,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
VENOGRAPHY,  ADRENAL,  BILATERAL  SELECTIVE.  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
VENOGRAPHY,  SINUS  OR  JUGULAR,  CATHETER,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
VENOGRAPHY.  SUPERIOR  SAGITTAL  SINUS,  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
VENOGRAPHY.  EPIDURAL  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 
VENOGRAPHY.  ORBITAL  RADIOLOGICAL  SUPERVISION  AND  INTERPRETATION 

PERCUTANEOUS  TRANSHEPATIC  PORTOGRAPHY  WITH  HEMODYNAMIC  EVALUATION.  RADIOLOGICAL  SUPERVISION  AND  INTERPRE- 
TATION 

PERCUTANEOUS  TRANSHEPATIC  PORTOGRAPHY  WITHOUT  HEMODYNAMIC  EVALUATION,  RADIOLOGICAL  SUPERVISION  AND  INTER- 
PRETATION 

HEPATIC  VENOGRAPHY,  WEDGED  OR  FREE,  WITH  HEMODYNAMIC  EVALUATION.  RADIOLOGICAL  SUPERVISION  AND  INTERPRETA- 
TION 

HEPATIC  VENOGRAPHY,  WEDGED  OR  FREE,  WITHOUT  HEMODYNAMIC  EVALUATION,  RADIOLOGICAL  SUPERVISION  AND  INTERPRE- 
TATION 


738 

75982 

738 

75984  = 

739 

Diagnostic 

739 

75600 

739 

75605 

739 

75625 

738 

75630 

739 

75660 

739 

75658 

739 

75660 

739 

75662 

739 

75665 

739 

TO671 

739 

75676 

739 

75680 

739 

75685 

739 

75706 

739 

75710 

739 

75716 

739 

75722 

739 

75724 

739 

75726 

739 

75731 

7M 

75733 

739 

75736 

730 

75741 

739 

75743 

739 

75746 

739 

75756 

739 

75774 

739 

75790 

739 

75810 

739 

75820 

739 

75822 

739 

75825 

739 

75827 

739 

75831 

739 

75833 

739 

75840 

730 

75842 

739 

75860 

739 

75870 

739 

75872 

739 

75880 

739 

75885 

739 

75887 

730 

75889 

739 

75891 

746 

Manrunogra 

746 

76090 

746 

76091 

s 


MAMMOGRAPHY;  UNILATERAL 
MAMMOGRAPHY;  BILATERAL 

747    Diagnostic  Ultrasound  Except  Vascular 


0.69 


1.66 


S34.96 


S83.60 


S19.44 


$54.69 


S6.99 


$16.72 


76506 


ECHOENCEPHALOGRAPHY,  &«CAN  ANDOR  REAL  TIME  WITH  IMAGE  DOCUMENTATION  (GRAY  SCALE)  (FOR  DETERMINATION  OF 
VENTRICULAR  SIZE,  DELINEATION  OF  CEREBRAL  CONTENTS  AND  DETECTION  OF  FLUID  MASSES  OR  OTHER  INTRACRANIAL  ABNOR- 
MALITIES), IhJCLUDING  A-MODE  ENCEPHALOGRAPH 

OPHTHALMIC  ULTRASOUND,  ECHOGRAPHY.  DIAGNOSTIC;  A-SCAN  ONLY,  WITH  AMPLITUDE  QUANTIFICATION 
OPHTHALMIC  ULTRASOUND,  ECHOGRAPHY,  DIAGNOSTIC;  CONTACT  B-SCAN  (WITH  OR  WITHOUT  SIMULTANEOUS  A-SCAN) 
OPHTHALMIC  ULTRASOUND,  ECHOGRAPHY.  DIAGNOSTIC;  IMMERSION  (WATER  BATH)  B-SCAN 
OPHTHALMIC  BIOMETRY  BY  ULTRASOUND  ECHOGRAPHY.  A-SCAN; 

OPHTHALMIC  BIOMETRY  BY  ULTRASOUND  ECHOGRAPHY.  A-SCAN;  WITH  INTRAOCULAR  LENS  POWER  CALCUUTION 
OPHTHALMIC  ULTRASONIC  FOREIGN  BODY  LOCAUZATION 

(Sw  Addendum  0.  lor  Paymant  of  Modical  Visits) 

^  CPT  codM  and  descripttons  only  ara  copyrigM  1997  Amehcan  Medical  Associalion.  Al  Rights  Reaaived.  Applicable  FARS/OFARS  Apply. 

'CopyrigiTt  1994  Ameflcan  Dental  Asaoeialion.  Al  rights  resened. 


747 

76511 

747 

76512 

747 

76513 

747 

76516 

747 

76519 

747 

76529 
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ADDENDUM  C— PROPOSED  HOSPITAL  CXJTPATIENT  PAYMENT  FOR  PROCEDURES  BY  APC— Continued 


APC 


CPTV 
HCPCS* 


HCPCS  Descnption 


Status 
indicator 


Relative 


Proposed 

National 

Minimum 

payment 

unadjusted 

unadfusied 

rale 

coinsurance 

coinsurance 

747 

76604 

747 

78645 

747 

76700 

747 

76705 

747        76775 
747         76778 


747         76810 
747         76815 


747         76536    ECHOGRAPHY,  SOFT  TISSUES  OF  HEAD  AND  NECK  (EG,  THYROID,  PARATHYROID,  PAROTID).  B-SCAN  ANWOR  REAL  TIME  WITH 
IMAGE  DOCUMENTATION 

ECHOGRAPHY  CHEST,  B-SCAN  (INCLUDES  MEDIASTINUM)  AND/OR  REAL  TIME  WITH  IMAGE  DOCUMENTATION 
ECHOGRAPHY,  BREAST(S)  (UNILATERAL  OR  BILATERAL).  B-SCAN  AND/  OR  REAL  TIME  WITH  IMAGE  DOCUMENTATION 
ECHOGRAPHY,  ABDOMINAL,  B-SCAN  AND/OR  REAL  TIME  WITH  IMAGE  DOCUMENTATION;  COMPLETE 

ECHOGRAPHY,  ABDOMINAL,  B-SCAN  AND/OR  REAL  TIME  WITH  IMAGE  DOCUMENTATION;  UMITED  (EG.  SINGLE  ORGAN,  QUADRANT. 
FOaOW-UP)  _       _ 

747         78770    ECHOGRAPHY.  RETROPERITONEAL  (EG.  RENAL  AORTA.  NODES),  B-SCAN  AND^R  REAL  TIME  WITH  IMAGE  DOCUMENTATION;  COM- 
PLETE _ 
ECHOGRAPHY,  RETROPERITONEAL  (EG.  RENAL  AORTA,  NODES).  B-SCAN  AND«R  REAL  TIME  WITH  IMAGE  DOCUMENTATION;  UM- 
ITED 
ECHOGRAPHY  OF  TRANSPLANTED  KIDNEY,  B-SCAN  AND/OR  REAL  TIME  WITH  IMAGE  DOCUMENTATKJN.  WITH  OR  WITHOUT  DUPLEX 

DOPPLER  STUDIES 
747         76800    ECHOGRAPHY,  SPINAL  CANAL  AND  CONTENTS 
747         76805    ECHOGRAPHY,  PREGNANT  UTERUS.  B-SCAN  AND/OR  REAL  TIME  WITH  IMAGE  DOCUMENTATON;  COMPLETE  (COMPLETE  FETAL  AND 

MATERNAL  EVALUATK)N)  . .     , . 

ECHOGRAPHY  PREGNANT  UTERUS,  B-SCAN  AND/OR  REAL  TIME  WITH  IMAGE  DOCUMENTATION;  COMPLETE  (COMPLETE  FETAL  AND 

MATERNAL  EVALUATION),  MULTIPLE  GESTATION,  AFTER  THE  FIRST  TRIMESTER 

ECHOGRAPHY  PREGNANT  UTERUS,  B-SCAN  AND«3R  REAL  TIME  WITH  IMAGE  DOCUMENTATION;  UMITED  (FETAL  SIZE.  HEART  BEAT. 

PLACENTAL  LOCATION,  FETAL  POSITION,  OR  EMERGENCY  IN  THE  DELIVERY  ROOM) 

ECHOGRAPHY,  PREGNANT  UTERUS,  B-SCAN  ANOOR  REAL  TIME  WITH  IMAGE  DOCUMENTATION:  FOLLOW-UP  OR  REPEAT 

FETAL  BIOPHYSCAL  PRORLE 

ECHOGRAPHY,  TRANSVAGINAL 

HYSTEROSONOGRAPHY.  WITH  OR  WITHOUT  COLOR  FLOW  DOPPLER 

ECHOGRAPHY.  PELVIC  (NONOBSTETRC),  &«CAN  AN0«5R  REAL  TIME  WITH  IMAGE  DOCUMENTATKJN;  COMPLETE 

ECHOGRAPHY.  PELVIC  (NONOBSTETRC).  B-SCAN  ANDOR  REAL  TIME  WITH  IMAGE  DOCUMENTATKJN;  UMITED  OR  FOaOW-UP  (EG. 

FOR  FOLUCLES) 

ECHOGRAPHY,  SCROTUM  AND  CONTENTS 

ECHOGRAPHY,  TRANSRECTAL 

ECHOGRAPHY.  EXTREMITY.  NON-VASCULAR,  B-SCAN  AND/OR  REAL  TIME  WITH  IMAGE  DOCUMENTATKJN 

ECHOGRAPHY  OF  INFANT  HIPS,  REAL  TIME  WITH  IMAGING  DOCUMENTATION;  DYNAMC  (EG,  REQUIRING  MANIPULATION) 

ECHOGRAPHY  OF  INFANT  HIPS,  REAL  TIME  WITH  IMAGING  0OCUMENTATK)N;  LIMITED.  STATIC  (EG.  NOT  REQUIRING  MANIPULATKDN 

ULTRASOUND  STUDY  FOLLOW-UP  (SPECIFY) 

GASTROINTESTINAL  ENDOSCOPE  ULTRASOUND.  RADIOLOGICAL  SUPERVISK5N  AND  INTERPRETATION 

ECHOGRAPHY.  INTRAOPERATIVE 

UNUSTED  ULTRASOUND  PROCEDURE 

POST-VOIDAL  RESIDUAL  URINBBLADOER  CAPACTTY 

under  Ultrasound  X  '  i44        $123.63  $76.16  $24.73 

ULTRASONIC  GUIDANCE  FOR  PERCAROIOCENTESIS.  RADIOLOGCAL  SUPERVISK3N  AND  INTERPRETATION 
ULTRASONIC  GUIDANCE  FOR  ENDOMYOCARDIAL  BIOPSY,  RADIOLOGICAL  SUPERVISKX  AND  INTERPRETATION 
ULTRASONIC  GUIDANCE  FOR  THORACENTESIS  OR  ABDOMINAL  PARACENTESIS.  RADIOLOGCAL  SUPERVISION  AND  INTERPRETA- 

749         76936    ULTRASOUND  GUIDED  COMPRESSION  REPAIR  OF  ARTERIAL  PSEUDO-ANEURYSM  OR  ARTERIOVENOUS  FISTULAE  (INCLUDES  DIAG- 
NOSTIC ULTRASOUND  EVALUATKDN.  COMPRESSION  OF  LESION  AND  IMAGING) 

ULTRASONIC  GUIDANCE  FOR  CYST  (ANY  LOCATKDN)  OR  RENAL  PELVIS  ASPIRATKJN,  RADKX.OGK>L  SUPERVISKDN  AND  INTERPRE- 
TATION 

ULTRASONIC  GUIDANCE  FOR  INTRAUTERINE  FETAL  TRANSFUSION  OR  CORDOCENTESIS,  RADtOLOGCAL  SUPERVISION  AND  INTER- 
PRETATKW 
76942    ULTRASONIC  GUIDANCE  FOR  NEEDLE  BIOPSY,  RADKXOGICAL  SUPERVISION  AND  INTERPRETATION 

76945  ULTRASONIC  GUIDANCE  FOR  CHORIONIC  VILLUS  SAMPUNG,  RADKXOGICAL  SUPERVISK)N  AND  INTERPRETATKDN 

76946  ULTRASONIC  GUIDANCE  FOR  AMNIOCENTESIS,  RADKX.OGICAL  SUPERVISION  AND  INTERPRETATKJN 
76948    ULTRASONIC  GUIDANCE  FOR  ASPIRATION  OF  OVA.  RADK>LOGICAL  SUPERVISION  AND  INTERPRETATION 
78950    ECHOGRAPHY  FOR  PLACEMENT  OF  RADIATKDN  THERAPY  FIELDS,  B-SCAN 

78960    ULTRASONIC  GUIDANCE  FOR  PLACEMENT  OF  RADIATION  THERAPY  FIELDS.  EXCEPT  FOR  B-SCAN  ECHOGRAPHY 
76965    ULTRASONIC  GUIDANCE  FOR  INTERSTITIAL  RADIOELEMENT  APPUCATION 

Therapeutic  Radiation  Treatment  Planning  X  0.91  $46.11  $25.54  S0.22 

77261  THERAPEUTIC  RADOLOGY  TREATMENTPLANNING;  SIMPLE 

77262  THERAPEUTIC  RADKDLOGY  TREATMENT  PLANNING;  INTERMEDIATE 

77263  THERAPEUTIC  RADIOLOGY  TREATMENT  PLANNING;  COMPLEX 

77336    CONTINUING  MEDICAL  RADIATION  PHYSCS  CONSULTATION  IN  SUPPORT  OF  THERAPEUTIC  RADKXOGIST  INCLUDING  CONTINUING 

QUALITY  ASSURANCE  REPORTED  PER  WEEK  OF  THERAPY 
77370    SPECIAL  MEDICAL  RADIATION  PHYSICS  CONSULTATION 
77399    UNUSTED  PROCEDURE.  MEDCAL  RADIATION  PHYSICS,  DOSIMETRY  AND  TREATMENT  DEVCES 

77431  RADIATION  THERAPY  MANAGEMENT  WITH  COMPLETE  COURSE  OF  THERAPY  CONSISTING  OF  ONE  OR  TWO  FRACTK3NS  ONLY 

77432  STEREOTACTC  RADIATION  TREATMENT  MANAGEMENT  OF  CEREBRAL  LESK>I(S)  (COMPLETE  COURSE  OF  TREATMENT  CONSISTING 
OF  ONE  SESSKDN) 

Level  I  Therapeutic  Radiation  Treatment  Preparation  X  1.15  $58.27  $33.22  $11.65 

77299  UNUSTED  PROCEDURE,  THERAPEUTTC  RADIOLOGY  CLINICAL  TREATMENT  PLANNING 

77300  BASIC  RADIATION  DOSIMETRY  CALCULATION.  CENTRAL  AXIS  DEPTH  DOSE.  TOF.  NSO.  GAP  CALCULATKX.  OFF  AXIS  FACTOR.  TIS- 
SUE INHOMOGENEITY  FACTORS,  AS  REQUIRED  DURING  COURSE  OF  TREATMENT.  ONLY  WHEN  PRESCRIBED  BY  THE  TREATING 
PHYSICIAN 

77305    TELETHERAPY.  ISOOOSE  PLAN  (WHETHER  HAND  OR  COMPUTER  CALCULATED);  SIMPLE  (ONE  OR  TWO  PARALLEL  OPPOSED  UN- 
MODIFIED PORTS  DIRECTED  TO  A  SINGLE  AREA  OF  INTEREST) 


747 

76816 

747 

76818 

747 

76830 

747 

76831 

747 

76866 

747 

76867 

747 

76870 

747 

76872 

747 

76880 

747 

76885 

747 

76886 

747 

76970 

747 

76975 

747 

76986 

747 

76999 

747 

G0050 

749  ( 

Guidance 

749 

76930 

749 

76932 

749 

76934 

749        76938 
749        76941 


749 
749 
749 
749 
749 
749 
749 

750 
750 
750 
750 
750 

750 
750 
750 
750 

751 
751 
751 


751 


(See  Addendum  D.  lor  Payment  ol 
'  CPT  codes  and  daacrlpMone  only  are 
>  CopyrigM  1994  Ameiican  DenW 


VieMs) 
CQpyriphl  1997 

AlrlgMi 


Americw  Medlciri  Assodalian.  Al  Rights  ReaerMd.  Appic*ie  FARS«FARS  Apply. 
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Addendum  C— Proposed  hospital  Outpatient  Payment  for  Procedures  by  /VPC— Continued. 


APC 


cptv 

HCPCS' 


HCPCS  Description 


Status 
indicaior 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurar«ce 


Minimum 
unadjusted 
coinsurance 


751 

77310 

751 

77315 

751 
751 

77321 
77326 

751 

77327 

751 

77328 

751 
751 
751 
751 

77331 
773«V 
77333 
77334 

teletherapy.  ISOOOSE  plan  (WHETHER  HAND  OR  COMPUTER  CALCULATED);  INTERMEDIATE  (THREE  OR  MORE  TREATMENT 

ports  DIRECTED  TO  A  SINGLE  AREA  OF  INTEREST) 

TELETHERAPY,  ISOOOSE  PLAN  (WHETHER  HAND  OR  COMPUTER  CALCULATED):  COMPLEX  (MANTLE  OR  INVERTED  Y.  TANGENTIAL 

PORTS,  THE  USE  Of  WEDGES.  COMPENSATORS.  COMPLEX  BLOCKING,  ROTATIONAL  BEAM,  OR  SPECIAL  BEAM  CONSIDERATKDNS) 

SPECIAL  TELETHERAPY  PORT  PLAN.  PARTICLES.  HEMIBODY.  TOTAL  BODY 

BRACHYTHERAPY  ISOOOSE  CALCULATION;  SIMPLE  (CALCULATION  MADE  FROM  SINGLE  PLANE,  ONE  TO  FOUR  SOURCES/  RIBBON 

APPUCATION,  REMOTE  AFTERLOADING  BRACHYTHERAPY.  1  TO  8  SOURCES) 

BRACHYTHERAPY  ISOOOSE  CALCULATION;  INTERMEDIATE  (MULTIPLANE  DOSAGE  CALCULATIONS,  APPLICATION  INVOLVING  5  TO  10 

SOURCES/RIBBONS,  REMOTE  AFTERLOADING  BRACHYTHERAPY.  9  TO  12  SOURCES) 

BRACHYTHERAPY  ISOOOSE  CALCULATION;  COMPLEX  (MULTIPLANE  ISOOOSE  PLAN,  VOLUME  IMPLANT  CALCULATIONS.  OVER  10 

SOURCES/RIBBONS  USED.  SPECIAL  SPATIAL  RECONSTRUCTION.  REMOTE  AFTERLOADING  BRACHYTHERAPY.  OVER  12  SOURCES)     ' 

SPECIAL  DOSIMETRY  (EG,  TLD,  MICROOOSIMETRY)  (SPECIFY),  ONLY  WHEN  PRESCRIBED  BY  THE  TREATING  PHYSICIAN 

TREATMENT  DEVICES.  DESIGN  AND  CONSTRUCTION;  SIMPLE  (SIMPLE  BLOCK,  SIMPLE  BOLUS) 

TREATMENT  DEVICES,  DESIGN  AND  CONSTRUCTION:  INTERMEDIATE  (MULTIPLE  BLOCKS.  STENTS,  BITE  BLOCKS,  SPECIAL  BOLUS) 

TREATMENT  DEVICES.  DESIGN  AND  CONSTRUCTION;  COMPLEX  (IRREGULAR  BLOCKS,  SPECIAL  SHIELDS.  COMPENSATORS. 

WEDGES.  MOLDS  OR  CASTS) 


$35.87 


752  Level  II  Therapeutic  Radiation  Treatment  X  3.54        SI  79.37  S88.82 

752         77280    THERAPEUTIC  RADIOLOGY  SIMULATION-AIDED  FIELD  SETTING;  SIMPLE 

752         77285    THERAPEUTIC  RADIOLOGY  SIMULATION-AIDED  FIELD  SETTING;  INTERMEDIATE 

752         77290    THERAPEUTIC  RADIOLOGY  SIMULATION-AIDED  FIELD  SETTING:  COMPLEX 

752         77295    THERAPEUTIC  RADIOLOGY  SIMULATION-AIDED  FIELD  SETTING;  THREE-DIMENSIONAL 

Therapy  S  2.30        $116.54  $52.43  $23.31 

STEREOTACTIC  RADIOSURGERY  (PARTICLE  BEAM.  GAMMA  RAY  OR  LINEAR  ACCELERATOR),  ONE  OR  MORE  SESSIONS 
RADIATION  TREATMENT  DELIVERY,  SUPERFICIAL  MiOtOR  ORTHO  VOLTAGE 

RADIATION  TREATMENT  DELIVERY.  SINGLE  TREATMENT  AREA,  SINGLE  PORT  OR  PARALLEL  OPPOSED  PORTS,  SIMPLE  BLOCKS  OR 
NO  BLOCKS;  UP  TO  5  MEV 

RADIATION  TREATMENT  DELIVERY,  SINGLE  TREATMENT  AREA.  SINGLE  PORT  OR  PARALLEL  OPPOSED  PORTS,  SIMPLE  BLOCKS  OR 
NO  BLOCKS;  6-10  MEV 

RADIATION  TREATMENT  DELIVERY,  SINGLE  TREATMENT  AREA,  SINGLE  PORT  OR  PARALLEL  OPPOSED  PORTS,  SIMPLE  BLOCKS  OR 
NO  BLOCKS;  11-19  MEV 

RADIATION  TREATMENT  DELIVERY,  SINGLE  TREATMENT  AREA,  SINGLE  PORT  OR  PARALLEL  OPPOSED  PORTS,  SIMPLE  BLOCKS  OR 
NO  BLOCKS;  20  MEV  OR  GREATER 

RADIATION  TREATMENT  DELIVERY.  TWO  SEPARATE  TREATMENT  AREAS,  THREE  OR  MORE  PORTS  ON  A  SINGLE  TREATMENT  AREA. 
USE  OF  MULTIPLE  BLOCKS;  UP  TO  5  MEV 

RADIATION  TREATMENT  DELIVERY.  TWO  SEPARATE  TREATMENT  AREAS,  THREE  OR  MORE  PORTS  ON  A  SINGLE  TREATMENT  AREA. 
USE  OF  MULTIPLE  BLOCKS;  6-10  MEV 

RADIATION  TREATMENT  DELIVERY.  TWO  SEPARATE  TREATMENT  AREAS.  THREE  OR  MORE  PORTS  ON  A  SINGLE  TREATMENT  AREA 
USE  OF  MULTIPLE  BLOCKS:  11-19  MEV 

RADIATION  TREATMENT  DELIVERY.  TWO  SEPARATE  TREATMENT  AREAS.  THREE  OR  MORE  PORTS  ON  A  SINGLE  TREATMENT  AREA. 
USE  OF  MULTIPLE  BLOCKS;  20  MEV  OR  GREATER 

RADIATION  TREATMENT  DELIVERY.  THREE  OR  MORE  SEPARATE  TREATMENT  AREAS,  CUSTOM  BLOCKING,  TANGENTIAL  PORTS 
WEDGES.  ROTATIONAL  BEAM.  COMPENSATORS.  SPECIAL  PARTICLE  BEAM  (EG,  ELECTRON  OR  NEUTRONS);  UP  TO  5  MEV 
RADIATION  TREATMENT  DELIVERY,  THREE  OR  MORE  SEPARATE  TREATMENT  AREAS.  CUSTOM  BLOCKING.  TANGENTIAL  PORTS 
WEDGES,  ROTATIONAL  BEAM,  COMPENSATORS.  SPECIAL  PARTICLE  BEAM  (EG.  ELECTRON  OR  NEUTRONS);  6-10  MEV 
RADIATION  TREATMENT  DELIVERY.  THREE  OR  MORE  SEPARATE  TREATMENT  AREAS.  CUSTOM  BLOCKING  TANGENTIAL  PORTS 
WEDGES.  ROTATIONAL  BEAM.  COMPENSATORS.  SPECIAL  PARTICLE  BEAM  (EG.  ELECTRON  OR  NEUTRONS)-  11-19  MEV 
RADIATION  TREATMENT  DELIVERY,  THREE  OR  MORE  SEPARATE  TREATMENT  AREAS.  CUSTOM  BLOCKING.  TANGENTIAL  PORTS 
WEDGES.  ROTATIONAL  BEAM,  COMPENSATORS,  SPECIAL  PARTICLE  BEAM  (EG,  ELECTRON  OR  NEUTRONS)'  20  MEV  OR  GREATER 
SPECIAL  TREATMENT  PROCEDURE  (EG.  TOTAL  BODY  IRRADIATION.  HEMIBODY  IRRADIATION.  PER  ORAL,  VAGINAL  CONE  IRRADIA- 
TION 


757 

Radiation 

757 

61793 

757 

77401 

757 

77402 

757 

77403 

757 

77404 

757 

77406 

757 

77407 

757 

77408 

757 

77409 

757 

77411 

757 

77412 

757 

77413 

757 

77414 

757 

77416 

757 

77470 

758 

Hyperthen 

758 

77600 

758 

77605 

758 

77610 

758 

77615 

758 

77620 

759 

Brachythei 

759 

77750 

759 

77761 

759 

77762 

759 

77763 

759 

77776 

759 

77777 

759 

77778 

759 

77781 

759 

77782 

759 

77783 

759 

77784 

759 

77789 

789 

77799 

760 

PET  Scan! 

760 

78469 

3.41 


$172.78 


HYPERTHERMIA.  EXTERNALLY  GENERATED;  SUPERFICIAL  (IE.  HEATING  TO  A  DEPTH  OF  4  CM  OR  LESS) 
HYPERTHERMIA.  EXTERNALLY  GENERATED;  DEEP  (IE.  HEATING  TO  DEPTHS  GREATER  THAN  4  CM) 
HYPERTHERMIA  GENERATED  BY  INTERSTITIAL  PROBE(S);  5  OR  FEWER  INTERSTITIAL  APPLICATORS 
HYPERTHERMIA  GENERATED  BY  INTERSTITIAL  PROBE(S):  MORE  THAN  5  INTERSTITIAL  APPLICATORS 
HYPERTHERMIA  GENERATED  BY  INTRACAVITARY  PROBE(S) 


$76.84 


$34.56 


Brachytherapy  and  Complex  Radloelement  Applications 


7.98        $404.34 


INFUSION  OR  INSTILLATION  OF  RADIOELEMENT  SOLUTION 

INTRACAVITARY  RADIOELEMENT  APPLICATION;  SIMPLE 

INTRACAVITARY  RADIOELEMENT  APPLICATION;  INTERMEDIATE 

INTRACAVITARY  RADIOELEMENT  APPLICATION;  COMPLEX 

INTERSTITIAL  RADIOELEMENT  APPLICATION;  SIMPLE 

INTERSTITIAL  RADIOELEMENT  APPLICATION;  INTERMEDIATE 

INTERSTITIAL  RADIOELEMENT  APPLICATION;  COMPLEX 

REMOTE  AFTERLOADING  HIGH  INTENSITY  BRACHYTHERAPY;  1^  SOURCE  POSITIONS  OR  CATHETERS 

REMOTE  AFTERLOADING  HIGH  INTENSITY  BRACHYTHERAPY;  5-8  SOURCE  POSITIONS  OR  CATHETERS 

REMOTE  AFTERLOADING  HIGH  INTENSITY  BRACHYTHERAPY:  9-12  SOURCE  POSITIONS  OR  CATHETERS 

REMOTE  AFTERLOADING  HIGH  INTENSITY  BRACHYlTiERAPY;  OVER  12  SOURCE  POSITIONS  OR  CATHETERS 

SURFACE  APPLICATION  OF  RADIOELEMENT 

UNLISTED  PROCEDURE,  CLINICAL  BRACHYTHERAPY 


$160.01 


$80.87 


'  S  -  17.26 

MYOCARDIAL  IMAGING,  POSITRON  EMISSION  TOMOGRAPHY  (PET).  METABOLIC  EVALUATION 


$874.55 


$419.46 


$174.91 


(See  Addendum  0.  tor  Payment  o(  Medical  Visits) 

<  CPT  codes  and  descriptions  only  are  copyrigM  1997  Americai  Medical 

'Copyright  1994  American  Dental  Association.  AH  rights  reserved. 
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,ar      CPTV 
'^^     HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

National 

Minimum 

payment 

unad|usted 

unadjusted 

rate 

coinsurance 

coinsurance 

760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 
760 

761 
761 
761 
761 
761 
761 
761 
761 
761 
761 
761 
761 
761 
761 

762 
762 
762 
762 
762 

762 
762 
762 
762 
762 
762 
762 
762 
762 
762 

762 
762 

771 
771 
771 
771 
771 
771 
771 
771 
771 
771 
771 
771 
771 
771 
771 
771 
771 
771 
771 
771 


BRAIN  IMAGING.  POSITRON  EMISSION  TOMOGRAPHY  (PET);  METABOLIC  EVALUATION 

BRAIN  IMAGING,  POSITRON  EMISSION  TOMOGRAPHY  (PET);  PERFUSION  EVALUATION 

TUMOR  IMAGING,  POSITRON  EMISSION  TOMOGRAPHY  (PET).  METABOLIC  EVALUATION 

PET  imaging  prev  PET  single 

PET  Imaging  prev  PET  multple 

PET  follow  SPECT  78464  singi  ^ 

PET  lollow  SPECT  78464  mult 

PET  follow  SPECT  76865  sIngI 

PET  follow  SPECT  78465  mult 

PET  follow  comry  angio  sing 

PET  follow  comry  angio  mult 

PET  follow  myocard  perl  sing 

PET  follow  myocard  perl  mult 

PET  follow  stress  echo  singi 

PET  follow  stress  echo  mult 

PET  lollow  venthculogm  sing 

PET  lollow  ventriculogm  mult 

PET  following  rest  ECG  singI 

PET  following  rest  ECG  mult 

PET  follow  stress  ECG  singI 

PET  follow  stress  ECG  mult 

Standard  Non-Imaging  Nuclear  Medicine  S  2.04 

78000    THYROID  UPTAKE;  SINGLE  DETERMINATION 

UNLISTED  ENDOCRINE  PROCEDURE,  DIAGNOSTIC  NUCLEAR  MEDICINE 

PLASMA  VOLUME.  RADKDPHARMACEUTICAL  VOLUME-DILUTION  TECHNIQUE  (SEPARATE  PROCEDURE):  SINGLE  SAMPUNG 

PLASMA  VOLUME,  RADIOPHARMACEUTICAL  VOLUME-DILUTION  TECHNIQUE  (SEPARATE  PROCEDURE):  MULTIPLE  SAMPUNGS 

RED  CELL  VOLUME  DETERMINATION  (SEPARATE  PROCEDURE):  SINGLE  SAMPLING 

UNLISTED  HEMATOPOIETIC,  RETICULOENDOTHELIAL  AND  LYMPHATIC  PROCEDURE.  DIAGNOSTIC  NUCLEAR  MEDICINE 

VITAMIN  B-12  ABSORPTION  STUDY  (EG.  SCHILLING  TEST);  WITHOUT  INTRINSIC  FACTOR 

VITAMIN  B-12  ABSORPTION  STUDY  (EG,  SCHILLING  TEST);  WITH  INTRINSIC  FACTOR 

VITAMIN  B-12  ABSORPTION  STUDIES  COMBINED,  WITH  AND  WITHOUT  INTRINSIC  FACTOR 

GASTROINTESTINAL  PROTEIN  LOSS 

UNLISTED  GASTROINTESTINAL  PROCEDURE,  DIAGNOSTIC  NUCLEAR  MEDICINE 

KIDNEY  FUNCTION  STUDY  WITHOUT  PHARMACOLOGIC  INTERVENTION 

UNLISTED  MISCELLANEOUS  PROCEDURE.  DIAGNOSTIC  NUCLEAR  MEDICINE 

S  1.78 


78608 
78609 
78810 
G0030 
G0031 
G0032 
G0033 
G0034 
G0035 
G0036 
G0037 
G0038 
G0039 
G0040 
G0041 
G0042 
G0043 
G0044 
G0045 
G0046 
G0047 


78099 
78110 
78111 
78120 
78199 
78270 
78271 
78272 
78282 
78299 
78725 
78999 


$103.37 


$61.47 


$20.67 


Complex  Non-Imaging  Nuclear  Medicine 


$90.19 


$51.53 


$18.04 


78001  THYROID  UPTAKE;  MULTIPLE  DETERMINATIONS 

78003  THYROID  UPTAKE;  STIMULATION.  SUPPRESSION  OR  DISCHARGE  (NOT  INCLUDING  INITIAL  UPTAKE  STUDIES) 

78121  RED  CELL  VOLUME  DETERMINATION  (SEPARATE  PROCEDURE);  MULTIPLE  SAMPLINGS 

78122  WHOLE  BLOOD  VOLUME  DETERMINATION.  INCLUDING  SEPARATE  MEASUREMENT  OF  PLASMA  VOLUME  AND  RED  CELL  VOLUME 
(RADIOPHARMACEUTICAL  VOLUME-DILUTION  TECHNIQUE) 

78130  RED  CELL  SURVIVAL  STUDY;  _ 

78135  RED  CELL  SURVIVAL  STUDY;  DIFFERENTIAL  ORGAN/TISSUE  KINETICS.  (EG.  SPLENIC  AND/OR  HEPATIC  SEQUESTRATION) 

78140  LABELED  RED  CELL  SEQUESTRATION.  DIFFERENTIAL  ORGAN/TISSUE,  (EG.  SPLENIC  AND/OR  HEPATIC) 

78160  PLASMA  RADIOIRON  DISAPPEARANCE  (TURNOVER)  RATE 

78162  RADIOIRON  ORAL  ABSORPTION 

78170  RADIOIRON  RED  CELL  UTILIZATION 

78172  CHELATABLE  IRON  FOR  ESTIMATION  OF  TOTAL  BODY  IRON 

78190  KINETICS.  STUDY  OF  PLATELET  SURVIVAL  WITH  OR  WITHOUT  DIFFERENTIAL  ORGANH^ISSUE  LOCALIZATION 

78191  PLATELET  SURVIVAL  STUDY 

78414  DETERMINATION  OF  CENTRAL  C-V  HEMODYNAMICS  (NON-IMAGING)  (EG.  EJECTION  FRACTION  WITH  PROBE  TECHNIQUE)  WITH  OR 

WITHOUT  PHARMACOLOGIC  INTERVENTION  OR  EXERCISE,  SINGLE  OR  MULTIPLE  DETERMINATIONS 

78455  VENOUS  THROMBOSIS  STUDY  (EG,  RADIOACTIVE  FIBRINOGEN) 

78499  UNLISTED  CARDIOVASCULAR  PROCEDURE,  DIAGNOSTIC  NUCLEAR  MEDICINE 

Standard  Planar  Nuclear  Medicine  S  3.78        $191.53  $116.84  $38.31 

78006  THYROID  IMAGING,  WITH  UPTAKE;  SINGLE  DETERMINATION 

78010  THYROID  IMAGING;  ONLY 

7801 1  THYROID  IMAGING;  WITH  VASCULAR  FLOW 

78015  THYROID  CARCINOMA  METASTASES  IMAGING:  LIMITED  AREA  (EG.  NECK  AND  CHEST  ONLY) 

78102  BONE  MARROW  IMAGING;  LIMITED  AREA 

78103  BONE  MARROW  IMAGING;  MULTIPLE  AREAS 

78104  BONE  MARROW  IMAGING;  WHOLE  BODY 

78185  SPLEEN  IMAGING  ONLY.  WITH  OR  WITHOUT  VASCULAR  FLOW 

78201  LIVER  IMAGING;  STATIC  ONLY 

78202  LIVER  IMAGING;  WITH  VASCULAR  FLOW 

78215  LIVER  AND  SPLEEN  IMAGING;  STATIC  ONLY 

78216  UVER  AND  SPLEEN  IMAGING:  WITH  VASCULAR  FLOW 

78230  SALIVARY  GLAND  IMAGING; 

78231  SALIVARY  GLAND  IMAGING;  WITH  SERIAL  IMAGES 
78261  GASTRIC  MUCOSA  IMAGING 

78290  BOWEL  IMAGING  (EG,  ECTOPIC  GASTRIC  MUCOSA,  MECKEL'S  LCX>LIZATION.  VOLVULUS) 

78300  BONE  AND/OR  JOINT  IMAGING;  LIMITED  AREA 

78305  BONE  AND/OR  jaNT  IMAGING;  MULTIPLE  AREAS 

78306  BONE  AND/OR  JOINT  IMAGING;  WHOLE  BODY 


(See  Addendum  D.  (or  Payment  ol  Medical  Visits)  ,.^.~..«o.__ 

'  CPT  codes  and  descriptions  only  we  copyright  1997  American  Medical  Association.  All  Rights  Reserved.  ApplicaWe  FARSrtJFAHS  Apply. 
'  Copyright  1 994  American  Dental  Association.  Al  rights  reserved. 
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APC 


771 


771 


772 


772 


CPTV 
HCPCS» 


HCPCS  Description 


Status 
Indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


771 

78399 

771 

78428 

771 

78445 

771 

78457 

771 

78458 

771 

78460 

771 

78466 

771 

78478 

78480 


78481 


unlisted  musculoskeletal  procedure,  diagnostic  nuclear  medicine 
cardiac  shunt  detection 

non-cardiac  vascular  flow  imaging  (IE.  angiography,  VENOGRAPHY) 

venous  THROMBOSIS  IMAGING  (EG.  VENOGRAM);  UNILATERAL 

VENOUS  THROMBOSIS  IMAGING  (EG,  VENOGRAM);  BILATERAL 

MYOCARDIAL  PERFUSION  IMAGING;  (PLANAR)  SINGLE  STUDY,  AT  REST  OR  STRESS  (EXERCISE  AND/OR  PHARMACOLOGIC).  WITH  OR 

WfTHOUT  QUANTIFICATION 

MYOCARDIAL  IMAGING,  INFARCT  AVID.  PLANAR;  QUALITATIVE  OR  QUANTITATIVE 

MYOCARDIAL  PERFUSION  STUDY  WITH  WALL  MOTION,  QUALITATIVE  OR  QUANTITATIVE  STUDY  (LIST  SEPARATELY  IN  ADDITION  TO 

CODE  FOR  PRIMARY  PROCEDURE)  (USE  ONLY  FOR  CODES  78460,  78461,  78464,  78465) 

MYOCARDIAL  PERFUSION  STUDY  WITH  EJECTION  FRACTION  (UST  SEPARATELY  IN  ADDITION  TO  CODE  FOR  PRIMARY  PROCEDURE) 

(USE  ONLY  FOR  CODES  78460,  78461,  78464,  78465) 

CARDIAC  BLOOD  POOL  IMAGING,  (PLANAR),  FIRST  PASS  TECHNIQUE:  SINGLE  STUDY,  AT  REST  OR  WITH  STRESS  (EXERCISE  AND/OR 

PHARMACOLOGIC),  WALL  MOTION  STUDY  PLUS  EJECTION  FRACTION.  WITH  OR  WITHOUT  QUANTIFtCATION 

PULMONARY  PERFUSION  IMAGING,  PARTICULATE 

PULMONARY  VENTILATION  IMAGING,  AEROSOL;  SINGLE  PROJECTION 

PULMONARY  VENTILATION  IMAGING,  AEROSOL;  MULTIPLE  PROJECTIONS  (EG.  ANTERIOR,  POSTERIOR,  LATERAL  VIEWS) 

PULMONARY  VENTILATION  IMAGING,  GASEOUS,  SINGLE  BREATH,  SINGLE  PROJECTION 

PULMONARY  VENTILATION  IMAGING,  GASEOUS,  WITH  REBREATHING  AND  WASHOUT  WITH  OR  WITHOUT  SINGLE  BREATH;  SINGLE 

PROJECTION  • 

UNLISTED  RESPIRATORY  PROCEDURE,  DIAGNOSTIC  NUCLEAR  MEDICINE 

BRAIN  IMAGING.  LIMITED  PROCEDURE;  STATIC 

BRAIN  IMAGING,  LIMITED  PROCEDURE;  WITH  VASCULAR  FLOW 

BRAIN  IMAGING,  COMPLETE  STUDY;  STATIC 

BRAIN  IMAGING,  VASCULAR  FLOW  ONLY 

RADIOPHARMACEUTICAL  DACRYOCYSTOGRAPHY 

UNLISTED  NERVOUS  SYSTEM  PROCEDURE.  DIAGNOSTIC  NUCLEAR  MEDICINE 

KIDNEY  IMAGING;  STATIC  ONLY 

KIDNEY  IMAGING;  WITH  VASCULAR  FLOW 

KIDNEY  IMAGING;  WITH  FUNCTION  STUDY  (IE.  IMAGING  RENOGRAM) 

KIDNEY  IMAGING  WITH  VASCULAR  FLOW  AND  FUNCTION;  SINGLE  STUDY  WITHOUT  PHARMACOLOGICAL  INTERVENTION 

KIDNEY  VASCULAR  FLOW  ONLY 

URINARY  BLADDER  RESIDUAL  STUDY 

TESTICULAR  IMAGING; 

TESTICULAR  IMAGING;  WITH  VASCULAR  FLOW 

UNLISTED  GENITOURINARY  PROCEDURE.  DIAGNOSTIC  NUCLEAR  MEDICINE 


771 

78580 

771 

78586 

771 

78587 

771 

78591 

771 

78593 

771 

78599 

771 

78600 

771 

78601 

771 

78605 

771 

78610 

771 

78660 

771 

78699 

771 

78700 

771 

78701 

771 

78704 

771 

78707 

771 

78715 

771 

78730 

771 

78760 

771 

78761 

771 

78799 

772 

Complex 

772 

78007 

772 

78016 

772 

78017 

772 

78018 

772 

78070 

772 

78075 

772 

78195 

772 

78220 

772 

78223 

772 

78232 

772 

78258 

772 

78262 

772 

78264 

in 

78278 

772 

78291 

772 

78315 

772 

78461 

772 

78468 

772 

78472 

4.22         S213.83 


$127.92 


$42.77 


Ranar  Nuclear  Medicine  S 

THYROID  IMAGING,  WITH  UPTAKE;  MULTIPLE  DETERMINATIONS 

THYROID  CARCINOMA  METASTASES  IMAGING;  WITH  ADDITIONAL  STUDIES  (EG.  URINARY  RECOVERY) 

THYROID  CARCINOMA  METASTASES  IMAGING;  MULTIPLE  AREAS 

THYROID  CARCINOMA  METASTASES  IMAGING;  WHOLE  BODY 

PARATHYROID  IMAGING 

ADRENAL  IMAGING.  CORTEX  AND/OR  MEDULLA 

LYMPHATICS  AND  LYMPH  GLANDS  IMAGING 

LIVER  FUNCTION  STUDY  WITH  HEPATOBILIARY  AGENTS,  WITH  SERIAL  IMAGES 

HEPATOBILIARY  DUCTAL  SYSTEM  IMAGING.  INCLUDING  GALLBLADDER.  WITH  OR  WITHOUT  PHARMACOLOGIC  INTERVENTION,  WITH 

OR  WITHOUT  QUANTITATIVE  MEASUREMENT  OF  GALLBLADDER  FUNCTION 

SALIVARY  GUVND  FUNCTION  STUDY 

ESOPHAGEAL  MOTILITY  .^ 

GASTROESOPHAGEAL  REFLUX  STUDY  ■  " 

(3ASTRIC  EMPTYING  STUDY 

ACUTE  GASTROINTESTINAL  BLOOD  LOSS  IMAGING 

PERITONEAL-VENOUS  SHUNT  PATENCY  TEST  (EG.  FOR  LEVEEN.  DENVER  SHUNT) 

BONE  AND/OR  JOINT  IMAGING;  THREE  PHASE  STUDY 

MYOCARDIAL  PERFUSION  IMAGING;  MULTIPLE  STUDIES,  (PLANAR)  AT  REST  AND/OR  STRESS  (EXERCISE  AND/OR  PHARMACOLOGIC). 

AND  REDISTRIBUTION  AND/OR  REST  INJECTION,  WITH  OR  WITHOUT  QUANTIFICATION 

MYOCARDIAL  IMAGING,  INFARCT  AVID,  PLANAR;  WITH  EJECTION  FRACTION  BY  FIRST  PASS  TECHNIQUE 

CARDIAC  BLOOD  POOL  IMAGING,  GATED  EQUILIBRIUM;  SINGLE  STUDY  AT  REST  OR  STRESS  (EXERCISE  AND/OR  PHARMA(X)LOGIC), 
-  WALL  MOTION  STUDY  PLUS  EJECTION  FRACTION,  WITH  OR  WITHOUT  ADDITIONAL  QUANTITATIVE  PRCXESSING 

MULTIPLE  STUDIES,  WALL  MOTION  STUDY  PLUS  EJECTION  FRACTION,  AT  REST  AND  STRESS  (EXERCISE  AND/OR  PHARMACOLOGIC), 

WITH  OR  WITHOUT  ADDITIONAL  QUANTIFICATION 

CARDIAC  BLOOD  POOL  IMAGING,  (PLANAR),  FIRST  PASS  TECHNIQUE;  MULTIPLE  STUDIES.  AT  REST  AND  WITH  STRESS  (EXERCISE 

AND/OR  PHARMACOLOGIC),  WALL  MOTION  STUDY  PLUS  EJECTION  FRACTION,  WITH  OR  WITHOUT  QUANTIFICATION 

PULMONARY  PERFUSION  IMAGING,  PARTICULATE,  WITH  VENTILATION;  SINGLE  BREATH 

PULMONARY  PERFUSION  IMAGING.  PARTICUUTE.  WITH  VENTILATION;  REBREATHING  AND  WASHOUT.  WITH  OR  WITHOUT  SINGLE 

BREATH 

PULMONARY  VENTILATION  IMAGING,  GASEOUS.  WITH  REBREATHING  AND  WASHOUT  WITH  OR  WITHOUT  SINGLE  BREATH;  MULTIPLE 

PROJECTIONS  (EG,  ANTERIOR,  POSTERIOR,  LATERAL  VIEWS) 

PULMONARY  QUANTITATIVE  DIFFERENTIAL  FUNCTION  (VENTILATION/PERFUSION)  STUDY 

BRAIN  IMAGING,  COMPLETE  STUDY;  WITH  VASCULAR  FLOW 

CEREBRAL  BLOOD  FLOW 

CEREBROSPINAL  FLUID  FLOW.  IMAGING  (NOT  INCLUDING  INTRODUCTION  OF  MATERIAL);  CISTERNOGRAPHY 

CEREBROSPINAL  FLUID  FLOW.  IMAGING  (NOT  INCLUDING  INTRODUCTION  OF  MATERIAL):  VENTRICULOGRAPHY 

CEREBROSPINAL  FLUID  FLOW,  IMAGING  (NOT  INCLUDING  INTRODUCTION  OF  MATERIAL);  SHUNT  EVALUATION 

CSF  LEAKAGE  DETECTION  AND  LOCALIZATION 

(Sm  Addanduffl  D.  tor  Payment  of  Medical  Visits) 

'  CPT  codes  and  deschplions  only  are  copYripM  1 997  American  Medical  Anccilion.  All  Righti  Reserved.  Applic^H  FARS/DFARS  Afiply. 

>C0|>yrigm  1994  American  Dental  Association.  All  rights  reserved. 


78473 


78483 


772 

78584 

772 

78585 

772 

78594 

772 

78596 

772 

78606 

772 

78615 

772 

78630 

772 

78635 

772 

78645 

772 

78650 
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.or      CPTV 
**^     HCPCS2 


HCPCS  Description 


Status 
indicator 


Relative 
vwigW 


Proposed 

payment 

rate 


Natioral 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


KIDNEY  IMAGING  WITH  VASCULAR  FLOW  AND  FUNCTION;  SINGLE  STUDY.  WITH  PHARMACOLOGICAL  INTERVENTION  (EG. 
ANGIOTENSIN  CONVERTING  ENZYME  INHIBITOR  AND/OR  DIURETIC) 

KIDNEY  IMAGING  WITH  VASCULAR  FLOW  AND  FUNCTION;  MULTIPLE  STUDIES.  WITH  AND  WITHOUT  PHARMACOLOGICAL  INTERVEN- 
TION (EG.  ANGIOTENSIN  CONVERTING  ENZYME  INHIBITOR  AND/OR  DIURETIC) 
URETERAL  REFLUX  STUDY  (RADIOPHARMACEUTICAL  VOIDING  CYSTOGRAM) 
RADIOPHARMACEUTICAL  LOC^AUZATION  OF  TUMOR;  LIMITED  AREA 
RADIOPHARMACEUTICAL  LOCALIZATION  OF  TUMOR;  MULTIPLE  AREAS 
RADIOPHARMACEUTICAL  LOCAUZATION  OF  TUMOR;  WHOLE  BODY 
RADKJPHARMACEUTICAL  LOCALIZATION  OF  ABSCESS:  LIMITED  AREA 
RADIOPHARMACEUTICAL  LOCAUZATION  OF  ABSCESS;  WHOLE  BODY 


772 

78708 

772 

78709 

772 

78740 

772 

78800 

772 

78801 

772 

78802 

772 

78805 

772 

78806 

781 

Standard 

781 

78205 

781 

78320 

781 

78464 

781 

78469 

781 

78607 

781 

78647 

781 

78710 

782 

Complex 

782 

78465 

791 
791 
791 
791 
791 
791 
791 

792 
792 
792 
792 
792 
792 


S 


5.26 


$266.52 


$145.77 


S63.30 


UVER  IMAGING  (SPECT) 

BONE  AND/OR  JOINT  IMAGING;  TOMOGRAPHIC  (SPECT) 

MYOCARDIAL  PERFUSION  IMAGING;  TOMOGRAPHIC  (SPECT),  SINGLE  STUDY  AT  REST  OR  STRESS  (EXERCISE  ANDiOR  PHARMACO- 
LOGIC). WITH  OR  WITHOUT  QUANTIFICATION 

MYOCARDIAL  IMAGING.  INFARCT  AVID.  PLANAR;  TOMOGRAPHIC  SPECT  WITH  OR  WITHOUT  QUANTIFICATKDN 

BRAIN  IMAGING.  COMPLETE  STUDY;  TOMOGRAPHIC  (SPECT) 

CEREBROSPINAL  FLUID  FLOW.  IMAGING  (NOT  INCLUDING  INTR00UCTK3N  OF  MATERIAL);  TOMOGRAPHIC  (SPECT) 

KIDNEY  IMAGING,  TOMOGRAPHIC  (SPECT) 
SPECT  Nuclear  Medicine  S  9.28        $470.21  $275.04  $94.04 

MYOCARDIAL  PERFUSION  IMAGING;  TOMOGRAPHK:  (SPECT).  MULTIPLE  STUDIES.  AT  REST  ANDfOR  STRESS  (EXERCISE  ANDA3R 

PHARMACOLOGIC)  AND  REDISTRIBUTION  ANDA3R  REST  INJECTION,  WITH  OR  WITHOUT  QUANTinCATlON 
782         78803    RADIOPHARMACEUTICAL  LOCALIZATION  OF  TUMOR;  TOMOGRAPHIC  (SPECT) 
782         78807    RADIOPHARMACEUTICAL  LOCAUZATION  OF  ABSCESS:  TOMOGRAPHIC  (SPECT) 


791    Standard  Therapeutic  Nuclear  Medicine 


861 
861 
861 
861 
861 
861 

881 
881 
881 
881 
881 
881 

881 
881 
881 
881 
881 

882 

882 
882 

882 
882 
882 


882 


15.83         $80^10 


$662.06 


$16a42 


79001  RADIOPHARMACEUTICAL  THERAPY.  HYPERTHYROIDISM:  SUBSEQUENT,  EACH  THERAPY 

79100  RADIOPHARMACEUTICAL  THERAPY.  POLYCYTHEMIA  VERA.  CHRONIC  LEUKEMIA.  EACH  TREATMENT 

79300  INTERSTITIAL  RADIOACTIVE  COLLOID  THERAPY 

79400  RADIOPHARMACEUTICAL  THERAPY.  NONTHYROID,  NONHEMATOLOGIC 

79420  INTRAVASCULAR  RADIOPHARMACEUTICAL  THERAPY,  PARTICULATE 

79440  INTRA-ARTICULAR  RADIOPHARMACEUTICAL  THERAPY 

79999  UNUSTED  RADIOPHARMACEUTICAL  THERAPEUTIC  PROCEDURE 


$144.19 


$48.64 


Complex  Therapeutic  Nuclear  Medicine  S  4.80        S243.21 

79000     RADIOPHARMACEUTICAL  THERAPY,  HYPERTHYROIDISM;  INITIAL  INCLUDING  EVALUATION  OF  PATIENT 

RADIOPHARMACEUTKJAL  THERAPY,  THYROID  SUPPRESSION  (EUTHYROID  CARDIAC  DISEASE).  INCLUDING  EVALUATION  OF  PATIENT 
RADIOPHARMACEUTICAL  ABLATION  OF  GLAND  FOR  THYROID  CARCINOMA 
RADIOPHARMACEUTICAL  THERAPY  FOR  METASTASES  OF  THYROID  CARCINOMA 
INTRACAVITARY  RADIOACTIVE  COaOID  THERAPY 


79020 
79030 
79035 
79200 


861    Immunology  Tests 


0.13 


$6.59 


$3.62 


$1.32 


86485  SKIN  TEST;  CANDIDA 

86490  SKIN  TEST;  COCCOOIOOMYCOSIS 

86510  SKIN  TEST;  HISTOPLASMOSIS 

86580  SKIN  TEST;  TUBERCULOSIS.  INTRADERMAL 

86585  SKIN  TEST;  TUBERCULOSIS,  TINE  TEST 

86586  SKIN  TEST;  UNLISTED  ANTIGEN,  EACH 


0,20 


$10.13 


$6.78 


$2.03 


Level  I  Pathology  X       - 

88125    CYTOPATHOLOGY.  FORENSIC  (EG.  SPERM) 
UNUSTED  CYTOPATHOLOGY  PROCEDURE 
LEVEL  I  -  SURGICAL  PATHOLOGY.  GROSS  EXAMINATION  ONLY 

DECALCIFICATION  PROCEDURE  (LIST  SEPARATELY  IN  ADDITION  TO  CODE  FOR  SURGICAL  PATHOLOGY  EXAMINATION) 
SPECIAL  STAINS  (LIST  SEPARATELY  IN  ADDITION  TO  CODE  FOR  SURGICAL  PATHOLOGY  EXAMINATION);  GROUP  II.  AU  OTHER.  (EG. 
IRON,  TRICHROME).  EXCEPT  IMMUNOCYTOCHEMISTRY  AND  IMMUNOPEROXIDASE  STAINS,  EACH 
UNUSTED  SURGICAL  PATHOLOGY  PROCEDURE 

SPUTUM,  OBTAINING  SPECIMEN,  AEROSOL  INDUCED  TECHNIQUE  (SEPARATE  PROCEDURE) 
SWEAT  COLLECTION  BY  IONTOPHORESIS 
UNUSTED  MISCELLANEOUS  PATHOLOGY  TEST 
Collagen  skin  test  Kit 

Level  II  Pathology  X  039  $19.78  $11.75  $3.95 

80500    CLINICAL  PATHOLOGY  CONSULTATION;  UMITED,  WITHOUT  REVIEW  OF  PATIENTS  HISTORY  AND  MEDICAL  RECORDS 

CUNICAL  PATHOLOGY  CONSULTATION:  COMPREHENSIVE,  FOR  A  COMPLEX  DIAGNOSTIC  PROBLEM.  WITH  REVIEW  OF  PATIENTS 
HISTORY  AND  MEDICAL  RECORDS 

BLOOD  SMEAR.  PERIPHERAL,  INTERPRETATION  BY  PHYSICIAN  WITH  WRITTEN  REPORT 
BONE  MARROW;  SMEAR  INTERPRETATION  ONLY,  WITH  OR  WITHOUT  DIFFERENTIAL  CEU  COUNT 

BL(X)D  BANK  PHYSICIAN  SERVICES;  DIFFICULT  CROSS  MATCH  AND/OR  EVALUATION  OF  IRREGULAR  ANTIBODY(S).  INTERPRETATION 
AND  WRITTEN  REPORT 

BLOOD  BANK  PHYSICIAN  SERVICES:  INVESTIGATION  OF  TRANSFUSION  REACTION  INCLUDING  SUSPICION  OF  TRANSMISSIBLE  DIS- 
EASE, INTERPRETATION  AND  WRITTEN  REPORT 

BLOOD  BANK  PHYSICIAN  SERVICES;  AUTHORIZATION  FOR  DEVIATION  FROM  STANDARD  BLOOD  BANKING  PROCEDURES  (EG.  USE 
OF  OUTDATED  BLOOD,  TRANSFUSION  OF  RH  INCOMPATIBLE  UNITS).  WITH  Wff^lTTEN  REPORT 
CYTOPATHOLOGY.  FLUIDS.  WASHINGS  OR  BRUSHINGS.  EXCEPT  CERVICAL  OR  VAGINAU  SMEARS  WITH  INTERPRETATION 


88199 
88300 
88311 
88313 

88399 
89350 
89360 
89399 
G0025 


80502 

85060 
85097 
86077 


882    86078 


86079 


882    88104 

(See  Addendum  D.  lor  Payment  of  MedKal  Vistis) 

<  CPT  codes  and  dMcr^Mions  only  M  copyrigM  1997  American  Ii4edical  Assodalion.  Al  Rights  Reserved.  Appicrtila  FARSnFARS  Ap^ 

2  Copyright  1994  Ameriean  Dental  AasocMion.  Al  rigMs  reserved. 
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47825 


APC 


882 


882 


/Addendum  C— Proposed  Hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


CPTV 
HCPCS2 


HCPCS  Descfiption 


Status 
indicator 


Relative 
weigM 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


88106 


88107 


882 

88108 

882 

88160 

882 

88161 

88? 

88162 

88? 

,  88172 

882 

88173 

882 

88180 

88? 

88182 

88? 

88302 

882 

88304 

882 

88305 

882 

88312 

882 

88314 

882 

88318 

8«? 

88319 

88? 

88321 

882 

88323 

88? 

88325 

88? 

88329 

88? 

88331 

882 

88332 

882 

88342 

882 

88346 

88? 

88347 

883 

Level  III  f 

883 

88307 

883 

88309 

883 

88348 

883 

88349 

883 

88355 

883 

88356 

883 

88358 

883 

88362 

883 

88365 

CYTOPATHOLOGY,  FLUIDS,  WASHINGS  OR  BRUSHINGS,  EXCEPT  CERVICAL  OR  VAGINAL;  FILTER  METHOD  ONLY  WITH  INTERPRETA- 
TION 

CYTOPATHOLOGY,  fluids.  WASHINGS  OR  BRUSHINGS.  EXCEPT  CERVICAL  OR  VAGINAL;  SMEARS  AND  FILTER  PREPARATION  WITH 
INTERPRETATION 

CYTOPATHOLOGY,  CONCENTRATION  TECHNIQUE.  SMEARS  AND  INTERPRETATION  (EG,  SACCOMANNO  TECHNIQUE) 
CYTOPATHOLOGY.  SMEARS.  ANY  OTHER  SOURCE;  SCREENING  AND  INTERPRETATION 
CYTOPATHOLOGY,  SMEARS,  ANY  OTHER  SOURCE;  PREPARATION,  SCREENING  AND  INTERPRETATION 

CYTOPATHOLOGY,  SMEARS,  ANY  OTHER  SOURCE;  EXTENDED  STUDY  INVOLVING  OVER  5  SLIDES  AND/OR  MULTIPLE  STAINS 
EVALUATION  OF  FINE  NEEDLE  ASPIRATE  WITH  OR  WITHOUT  PREPARATION  OF  SMEARS;  IMMEDIATE  CYTOHISTOLOGIC  STUDY  TO 
DETERMINE  ADEQUACY  OF  SPECIMEN(S) 

EVALUATION  OF  FINE  NEEDLE  ASPIRATE  WITH  OR  WITHOUT  PREPARATION  OF  SMEARS;  INTERPRETATION  AND  REPORT 
FLOW  CYTOMETRY;  EACH  CELL  SURFACE  MARKER 
FLOW  CYTOMETRY;  CELL  CYCLE  OR  DNA  ANALYSIS 

LEVEL  II  -  SURGICAL  PATHOLOGY.  GROSS  AND  MICROSCOPIC  EXAMINATION 
LEVEL  III  -  SURGICAL  PATHOLOGY,  GROSS  AND  MICROSCOPIC  EXAMINATION 
LEVEL  IV  -  SURGICAL  PATHOLOGY,  GROSS  AND  MICROSCOPIC  EXAMINATION 

SPECIAL  STAINS  (LIST  SEPARATELY  IN  ADDITION  TO  CODE  FOR  SURGICAL  PATHOLOGY  EXAMINATION);  GROUP  I  FOR  MICROORGA- 
NISMS (EG.  GRIDLEY,  ACID  FAST,  METHENAMINE  SILVER),  EACH 

SPECIAL  STAINS  (LIST  SEPARATELY  IN  ADDITION  TO  CODE  FOR  SURGICAL  PATHOLOGY  EXAMINATION);  "HISTOCHEMICAL  STAINING 
WITH  FROZEN  SECTION(S) 

DETERMINATIVE  HISTOCHEMISTRY  TO  IDENTIFY  CHEMICAL  COMPONENTS  (EG,  COPPER,  ZINC) 
DETERMINATIVE  HISTOCHEMISTRY  OR  CYTOCHEMISTRY  TO  IDENTIFY  ENZYME  CONSTITUENTS,  EACH 
CONSULTATION  AND  REPORT  ON  REFERRED  SLIDES  PREPARED  ELSEWHERE 
CONSULTATION  AND  REPORT  ON  REFERRED  MATERIAL  REQUIRING  PREPARATION  OF  SLIDES 

CONSULTATION,  COMPREHENSIVE,  WITH  REVIEW  OF  RECORDS  AND  SPECIMENS.  WITH  REPORT  ON  REFERRED  MATERIAL 
PATHOLOGY  CONSULTATION  DURING  SURGERY; 

PATHOLOGY  CONSULTATION  DURING  SURGERY;  WITH  FROZEN  SECTION(S),  SINGLE  SPECIMEN 
PATHOLOGY  CONSULTATION  DURING  SURGERY;  EACH  ADDITIONAL  TISSUE  BLOCK  WITH  FROZEN  SECTION(S) 
IMMUNOCYTOCHEMISTRY  (INCLUDING  TISSUE  IMMUNOPEROXIDASE).  EACH  ANTIBODY 
IMMUNOFLUORESCENT  STUDY,  EACH  ANTIBODY;  DIRECT  METHOD 
IMMUNOFLUORESCENT  STUDY,  EACH  ANTIBODY;  INDIRECT  METHOD 


0.65 


S32.94 


S20.34 


S6.59 


LEVEL  V  -  SURGICAL  PATHOLOGY,  GROSS  AND  MICROSCOPIC  EXAMINATION 

LEVEL  VI  -  SURGICAL  PATHOLOGY,  GROSS  AND  MICROSCOPIC  EXAMINATION 

ELECTRON  MICROSCOPY;  DIAGNOSTIC 

ELECTRON  MICROSCOPY;  SCANNING 

MORPHOMETRY  ANALYSIS;  SKELETAL  MUSCLE 

MORPHOMETRIC  ANALYSIS;  NERVE 

MORPHOMETRIC  ANALYSIS;  TUMOR 

NERVE  TEASING  PREPARATIONS 

TISSUE  IN  SITU  HYBRIDIZATION.  INTERPRETATION  AND  REPORT 

900    CrticalCare  V  7.44        $376.98  $144.87  $75.40 

900         99291     CRITICAL  CARE.  EVALUATION  AND  MANAGEMENT  OF  THE  UNSTABLE  CRITICAaY  lU  OR  UNSTABLE  CRITICALLY  INJURED  PATIENT. 
REQUIRING  THE  CONSTANT  ATTENDANCE  OF  THE  PHYSICIAN;  FIRST  HOUR 


901    Level  I  Immunization 


0.07 


$3.55 


$2.49 


S0.71 


901 

90700 

901 

90701 

901 

90702 

901 

90703 

901 

90704 

901 

90705 

901 

90706 

901 

90708 

901 

90709 

901 

90710 

901 

90711 

901 

90714 

901 

90718 

901 

90719 

901 

90724 

901 

90725 

901 

90730 

901 

90732 

901 

90748 

901 

90749 

901 

95149 

901 

95170 

901 

G0008 

901 

G0009 

901 

Q0034 

902 

Level  II  Ir 

IMMUNIZATION.  ACTIVE;  DIPHTHERIA.  TETANUS  TOXOIDS.  AND  ACEUULAR  PERTUSSIS  VACCINE  (DTAP) 
IMMUNIZATION.  ACTIVE;  DIPHTHERIA  AND  TETANUS  TOXOIDS  AND  PERTUSSIS  VACCINE  (DTP) 
IMMUNIZATION,  ACTIVE;  DIPHTHERIA  AND  TETANUS  TOXOIDS  (DT) 
IMMUNIZATION.  ACTIVE;  TETANUS  TOXOID 
IMMUNIZATION,  ACTIVE;  MUMPS  VIRUS  VACCINE.  LIVE 
IMMUNIZATION,  ACTIVE;  MEASLES  VIRUS  VACCINE.  LIVE,  ATTENUATED 
IMMUNIZATION,  ACTIVE;  RUBELLA  VIRUS  VACCINE.  LIVE 
IMMUNIZATION,  ACTIVE:  MEASLES  AND  RUBELLA  VIRUS  VACCINE,  LIVE 
IMMUNIZATION,  ACTIVE;  RUBELLA  AND  MUMPS  VIRUS  VACCINE.  LIVE 
IMMUNIZATION,  ACTIVE;  MEASLES,  MUMPS,  RUBELLA,  AND  VARICELLA  VACCINE    • 

IMMUNIZATION,  ACTIVE;  DIPHTHERIA,  TETANUS  TOXOIDS,  AND  PERTUSSIS  (DTP)  AND  INJECTABLE  POLIOMYELITIS  VACCINE 
IMMUNIZATION,  ACTIVE;  TYPHOID  VACCINE 

IMMUNIZATION,  ACTIVE;  TETANUS  AND  DIPHTHERIA  TOXOIDS  ABSORBED,  FOR  ADULT  USE  (TD) 
IMMUNIZATION,  ACTIVE:  DIPHTHERIA  TOXOID 
IMMUNIZATION,  ACTIVE;  INFLUENZA  VIRUS  VACCINE 
IMMUN^ZATION,  ACTIVE:  CHOLERA  VACCINE 
IMMUNIZATION,  ACTIVE;  HEPATITIS  A  VACCINE 
IMMUNIZATION,  ACTIVE;  PNEUMOCOCCAL  VACCINE,  POLYVALENT 
IMMUNIZATION,  ACTIVE,  HEPATITIS  B  AND  HEMOPHILUS  INFLUENZA  B  (HIB)  VACCINE 
UNLISTED  IMMUNIZATION  PROCEDURE 

PROFESSIONAL  SERVICES  FOR  THE  SUPERVISION  AND  PROVISION  OF  ANTIGENS  FOR  ALLERGEN  IMMUNOTHERAPY  (SPECIFY  NUM- 
BER OF  DOSES):  FIVE  SINGLE  STINGING  INSECT  VENOMS 

PROFESSIONAL  SERVICES  FOR  THE  SUPERVISION  AND  PROVISION  OF  ANTIGENS  FOR  ALLERGEN  IMMUNOTHERAPY;  WHOLE  BODY 
EXTRACT  OF  BITING  INSECT  OR  OTHER  ARTHROPOD  (SPECIFY  NUMBER  OF  DOSES) 
INFLUENZA  VACCINE 
PNEUMOCOCCAL  VACCINE 
INFLUENZA  VACCINE 


lization  X  ■  1.78 

(Sm  Addendum  D.  tor  Payment  o«  IMedic^  VisHs) 

'  CPT  codes  and  descriptions  only  are  copyrigM  1997  Americw  Medical  Assodatton.  Al  Rights  Reserved.  AppUcatde  FARS/DFARS  f^fftf. 

'  Copyright  1994  American  Dental  Association.  Al  rights  reserved. 


$90.19 


$41.47 


$18.04 


902 
902 
902 
902 
902 
902 
902 
902 
902 
902 
902 
902 
902 
902 

903 
903 

903 
903 
903 
903 
903 

906 
906 

906 

906 

906 
907 
907 
907 
907 
907 
907 

919 
919 
919 

920 
920 
920 

921 
921 

926 
926 
926 

926 
926 

926 
926 

928 
928 


828 
928 
928 
928 
928 

928 

928 

928 


S8.61 


90707  IMMUNIZATION,  ACTIVE;  MEASLES,  MUMPS  AND  RUBELLA  VIRUS  VACCINE,  UVE 

90712  IMMUNIZATION,  ACTIVE:  POLIOVIRUS  VACCINE,  LIVE,  ORAL  (ANY  TYPE(S)) 

90713  IMMUNIZATION,  ACTIVE:  POLIOMYELITIS  VACCINE 

90716  IMMUNIZATION,  ACTIVE:  VARICELLA  (CHICKEN  POX)  VACCINE 

90717  IMMUNIZATION,  ACTIVE:  YELLOW  FEVER  VACCINE 

90720  IMMUNIZATION,  ACTIVE;  DIPHTHERIA,  TETANUS  TOXOIDS,  AND  PERTUSSIS  (DTP)  AND  HEMOPHILUS  INFLUENZA  B  (HIB)  VACCINE 
90733  IMMUNIZATION,  ACTIVE;  MENINGOCOCCAL  POLYSACCHARIDE  VACCINE  (ANY  GROUP(S)) 

90737  IMMUNIZATION,  ACTIVE;  HEMOPHILUS  INFLUENZA  B 

90741  IMMUNIZATION,  PASSIVE;  IMMUNE  SERUM  GLOBUUN,  HUMAN  (ISG) 

90744  IMMUNIZATION.  ACTIVE,  HEPATITIS  B  VACCINE;  NEWBORN  TO  1 1  YEARS 

90745  IMMUNIZATION,  ACTIVE,  HEPATITIS  B  VACCINE;  11-19  YEARS 

90746  IMMUNIZATION,  ACTIVE,  HEPATITIS  B  VACCINE;  20  YEARS  AND  ABOVE 

90747  IMMUNIZATION,  ACTIVE,  HEPATITIS  B  VACCINE;  DIALYSIS  OR  IMMUNOSUPPRESSED  PATIENT.  ANY  AGE 
G0010  HEPATITIS  B  VACCINE 

Level  III  Immunization  X  1.16  $58.78  $25.85  $11.76 

90721  IMMUNIZATION,  ACTIVE;  DIPHTHERIA,  TETANUS  TOXOIDS,  AND  ACELLULAR  PERTUSSIS  VACCINE  (DTAP)  AND  HEMOPHILUS  INFLU- 
ENZA B  (HIB)  VACCINE 
IMMUNIZATION.  ACTIVE:  RABIES  VACCINE 
IMMUNIZATKDN,  ACTIVE:  PLAGUE  VACCINE 
IMMUNIZATION.  ACTIVE;  BCG  VACCINE 
IMMUNIZATION,  ACTIVE;  ENCEPHALITIS  VIRUS  VACCINE 

IMMUNIZATION,  PASSIVE:  SPECIFIC  HYPERIMMUNE  SERUM  GLOBUUN  (EG,  HEPATHTS  B,  MEASLES,  PERTUSSIS,  RABIES.  RHO(D), 
TETANUS,  VACCINIA,  VARICELLA-ZOSTER) 

Infusion  Ttierapy  except  Chemottierapy  X  1.46  $73.96  $42.49  $14.80 

36680    PLACEME?^  OF  NEEDLE  FOR  INTRAOSSEOUS  INFUSION 

IV  INFUSION  FOR  THERAPY/DIAGNOSIS.  ADMINISTERED  BY  PHYSICIAN  OR  UNDER  DIRECT  SUPERVISKDN  OF  PHYSICIAN;  UP  TO  ONE 
HOUR 

IV  INFUSION  FOR  THERAPY/DIAGNOSIS.  ADMINISTERED  BY  PHYSICIAN  OR  UNDER  DIRECT  SUPERVISION  OF  PHYSICIAN;  EACH  ADDI- 
TIONAL HOUR,  UP  TO  EIGHT  (8)  HOURS 
INFUSION  THERAPY 

Intramuscular  Injections    .  X  0.85  $43.07  $11.98 

90782    THERAPEUTIC  OR  DIAGNOSTIC  INJECTION  (SPECIFY  MATERIAL  INJECTED);  SUBCUTANEOUS  OR  INTRAMUSCULAR 
THERAPEUTIC  OR  DIAGNOSTIC  INJECTION  (SPECIFY  MATERIAL  INJECTED):  INTRA-ARTERIAL 
THERAPEUTIC  OR  DIAGNOSTIC  INJECTION  (SPECIFY  MATERIAL  INJECTED);  INTRAVENOUS 
INTRAMUSCULAR  INJECTION  OF  ANTIBIOTIC  (SPECIFY) 
UNLISTED  THERAPEUTIC  OR  DIAGNOSTIC  INJECTION 

Electroconvulsive  Therapy  S  3.17 

90870  ELECTROCONVULSIVE  THERAPY  (INCLUDES  NECESSARY  MONITORING);  SINGLE  SEIZURE 

90871  ELECTROCONVULSIVE  THERAPY  (INCLUDES  NECESSARY  MONITORING);  MULTIPLE  SEIZURES. 

Biofeedbact(  and  ottier  Training  S  1.17 

90901     BIOFEEDBACK  TRAINING  BY  ANY  MOOAUTY 

9091 1     BIOFEEDBACK  TRAINING,  PERINEAL  MUSCLES,  ANORECTAL  OR  URETHRAL  SPHINCTER,  INCLUDtNG  EMG  AND«DR  MANOMETRY 

Diabetes  Education  S 

99078    PHYSICIAN  EDUCATIONAL  SERVICES  RENDERED  TO  PATIENTS  IN  A  GROUP  SETTING  (EG,  PRENATAL,  OBESITY,  OR  DiABETTC  IN- 
STRUCTIONS) 
Dialysis  for  other  than  ESRD  patients  S  4.28        $216.87  $69.83  $4337 

90935    HEMODIALYSIS  PROCEDURE  WITH  SINGLE  PHYSICIAN  EVALUATIOI 

HEMODIALYSIS  PROCEDURE  REQUIRING  REPEATED  EVALUATION(S)  WITH  OR  WITHOUT  SUBSTANTIAL  REVISION  OF  DIALYSIS  PRE- 
SCRIPTION 

DIALYSIS  PROCEDURE  OTHER  THAN  HEMODIALYSIS  (EG,  PERITONEAU  HEMOFILTRATION),  WITH  SINGLE  PHYSICIAN  EVALUATION 
DIALYSIS  PROCEDURE  OTHER  THAN  HEMODIALYSIS  (EG,  PERITONEAL  HEMOFILTRATION)  REQUIRING  REPEATED  EVALUATIONS. 
WITH  OR  WITHOUT  SUBSTANTIAL  REVISION  OF  DIALYSIS  PRESCRIPTION 
HEMOPERFUSION  (EG,  WITH  ACTIVATED  CHARCOAL  OR  RESIN) 
UNUSTED  DIALYSIS  PROCEDURE,  INPATIENT  OR  OUTPATIENT 

Alimentary  Tests  X  3.11        $157.58  $83.85  $31.52 

89100    DUODENAL  INTUBATION  AND  ASPIRATION:  SINGLE  SPECIMEN  (EG,  SIMPLE  BILE  STUDY  OR  AFFERENT  LOOP  CULTURE)  PLUS  AP- 
PROPRIATE  TEST  PROCECHJRE 

DUODENAL  INTUBATION  AND  ASPIRATION;  COaECTION  OF  MULTIPLE  FRACTIONAL  SPECIMENS  WITH  PANCREATIC  OR  GALL- 
BLADDER STIMULATK>I,  SINGLE  OR  DOUBLE  LUMEN  TUBE 

GASTRIC  INTUBATION  AND  ASPIRATION,  DIAGNOSTIC,  EACH  SPECIMEN.  FOR  CHEMICAL  ANALYSES  OR  CYTOPATHOLOGY; 
GASTRIC  INTUBATION  AND  ASPIRATION.  DIAGNOSTIC,  EACH  SPECIMEN.  AFTER  STIMULATION 

GASTRIC  INTUBATION,  ASPIRATION,  AND  FRACTIONAL  COLLECTIONS  (EG,  GASTRIC  SECRETORY  STUDY);  ONE  HOUR 
GASTRIC  INTUBATION,  ASPIRATION,  AND  FRACTIONAL  COLLECTIONS  (EG,  GASTRIC  SECRETORY  STUDY);  TWO  HOURS 
GASTRIC  INTUBATION,  ASPIRATION,  AND  FRACTIONAL  COLLECTIONS  (EG,  GASTRIC  SECRETORY  STUDY);  TWO  HOURS  INCLUDING 
GASTRIC  STIMULATION  (EG,  HISTALOG,  PENTAGASTRIN) 

GASTRIC  INTUBATION,  ASPIRATKJN,  AND  FRACTIONAL  COLLECTIONS  (EG,  GASTRIC  SECRETORY  STUDY);  THREE  HOURS.  INCLUDING 
GASTRIC  STIMULATION 

ESOPHAGEAL  INTUBATION  AND  COLLECTION  OF  WASHINGS  FOR  CYTOLOGY,  INCLUD«>K3  PREPARATKDN  OF  SPECIMENS  (SEPARATE 
PROCEDURE) 
ESOPHAGEAL  MOTIUTY  (MANOMETRIC  STUDY  OF  THE  ESOPHAGUS  ANO«DR  GASTROESOPHAGEAL  JUNCTION)  STUDY; 


90726 
90727 
90728 
90735 
90742 


90780 
90781 


Q0081 


90783 
90784 
90788 
90799 


$160.62 

PER  DAY 
$59.28 


$80.00 


$29.61 


$32.12 


$11.86 


90937 

90945 
90947 

90997 
90999 


928    89105 


89130 
89132 
89135 
89136 
89140 

89141 

91000 

91010 


(See  Addendum  D.  lor  Payment  o(  Medical  Visits) 
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APC 


928 

928 

928 
928 
928 
928 

928 

928 
928 
928 
928 
928 
928 
928 

930 
930 

930 

930 


930 


930 


930 
930 
930 
930 

931 
931 

931 
931 
931 
931 
931 

932 
932 
932 

932 
932 

932 
936 
936 

936 

936 

936 

936 

936 


9101 1  ESOPHAGEAL  MOTILITY  (MANOMETRIC  STUDY  OF  THE  ESOPHAGUS  AND/OR  GASTROESOPHAGEAL  JUNCTION)  STUDY;  WITH 
MECHOLYL  OR  SIMILAR  STIMULANT 

91012  ESOPHAGEAL  MOTIUTY  (MANOMETRIC  STUDY  OF  THE  ESOPHAGUS  AND/OR  GASTROESOPHAGEAL  JUNCTION)  STUDY;  WITH  ACID 
PERFUSION  STUDIES 

91020    GASTRIC  MOTILITY  (MANOMETRIC)  STUDIES 

91030    ESOPHAGUS.  ACID  PERFUSION  (BERNSTEIN)  TEST  FOR  ESOPHAGITIS 

91032  ESOPHAGUS,  ACID  REFLUX  TEST.  WITH  INTRALUMINAL  PH  ELECTRODE  FOR  DETECTION  OF  GASTROESOPHAGEAL  REFLUX; 

91033  ESOPHAGUS,  ACID  REFLUX  TEST,  WITH  INTRALUMINAL  PH  ELECTRODE  FOR  DETECTION  OF  GASTROESOPHAGEAL  REFLUX;  PRO- 
LONGED RECORDING 

91052    GASTRIC  ANALYSIS  TEST  WITH  INJECTION  OF  STIMULANT  OF  GASTRIC  SECRETION  (EG.  HISTAMINE,  INSULIN,  PENTAGASTRIN,  CAL- 
CIUM AND  SECRETIN) 

91055    GASTRIC  INTUBATION,  WASHINGS.  AND  PREPARING  SLIDES  FOR  CYTOLOGY  (SEPARATE  PROCEDURE) 

91060    GASTRIC  SALINE  LOAD  TEST 

91065    BREATH  HYDROGEN  TEST  (EG.  FOR  DETECTION  OF  LACTASE  DEFICIENCY) 

91100    INTESTINAL  BLEEDING  TUBE,  PASSAGE.  POSITIONING  AND  MONITORING 

91 105    GASTRIC  INTUBATION,  AND  ASPIRATION  OR  LAVAGE  FOR  TREATMENT  (EG,  FOR  INGESTED  POISONS) 

91299    UNLISTED  DIAGNOSTIC  GASTROENTEROLOGY  PROCEDURE 

95075    INGESTION  CHALLENGE  TEST  (SEQUENTIAL  AND  INCREMENTAL  INGESTION  OF  TEST  ITEMS,  EG,  FOOD,  DRUG  OR  OTHER  SUB- 
STANCE SUCH  AS  METABISULFITE) 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relaiive 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


936         92358    PROSTHESIS  SERVICE  FOR  APHAKIA,  TEMPORARY  (DISPOSABLE  OR  LOAN,  INCLUDING  MATERIALS) 
936         92371     REPAIR  AND  REFITTING  SPECTACLES:  SPECTACLE  PROSTHESIS  FOR  APHAKIA 


940    Otorhinolaryngologic  Function  Tests 


3.04         S154.04 


$51.96 


S30.81 


Minor  Eye  Examinations 
92060 


1.02 


$51.68 


$22.83 


$10.34 


92065 
92081 


92082 


92083 


92140 
92283 
92284 
92285 


SENSORIMOTOR  EXAMINATION  WITH  MULTIPLE  MEASUREMENTS  OF  OCULAR  DEVIATION  (EG.  RESTRICTIVE  OR  PARETIC  MUSCLE 
WITH  DIPLOPIA)  WITH  INTERPRETATION  AND  REPORT  (SEPARATE  PROCEDURE) 
ORTHOPTIC  AND/OR  PLEOPTIC  TRAINING.  WITH  CONTINUING  MEDICAL  DIRECTION  AND  EVALUATION 

VISUAL  FIELD  EXAMINATION.  UNILATERAL  OR  BILATERAL  WITH  INTERPRETATION  AND  REPORT;  UMITED  EXAMINATION  (EG,  TAN- 
GENT SCREEN,  AUTOPLOT,  ARC  PERIMETER,  OR  SINGLE  STIMULUS  LEVEL  AUTOMATED  TEST,  SUCH  AS  (XTOPUS  3  OR  7  EQUIVA- 
LENT) 

VISUAL  RELD  EXAMINATION.  UNILATERAL  OR  BILATERAL,  WITH  INTERPRETATION  AND  REPORT;  INTERMEDIATE  EXAMINATION  (EG, 
AT  LEAST  2  ISOPTERS  ON  GOLDMANN  PERIMETER.  OR  SEMIQUANTITATIVE,  AUTOMATED  SUPRATHRESHOLD  SCREENING  PRO- 
GRAM. HUMPHREY  SUPRATHRESHOLD  AUTOMATIC 

VISUAL  FIELD  EXAMINATION,  UNILATERAL  OR  BILATERAL  WITH  INTERPRETATION  AND  REPORT;  EXTENDED  EXAMINATION  (EG. 
GOLDMANN  VISUAL  FIELDS  WITH  AT  LEAST  3  ISOPTERS  PLOTTED  AND  STATIC  DETERMINATION  WITHIN  THE  CENTRAL  301,  OR 
QUANTITATIVE,  AUTOMATED  THRESHOLD  PERI 

PROVOCATIVE  TESTS  FOR  GLAUCOMA,  WITH  INTERPRETATION  AND  REPORT,  WITHOUT  TONOGRAPHY 
COLOR  VISION  EXAMINATION.  EXTENDED,  EG,  ANOMALOSCOPE  OR  EQUIVALENT 
DARK  ADAPTATION  EXAMINATION  WITH  INTERPRETATION  AND  REPORT 

EXTERNAL  OCULAR  PHOTOGRAPHY  WITH  INTERPRETATION  AND  REPORT  FOR  DOCUMENTATION  OF  MEDICAL  PROGRESS  (EG. 
CLOSE-UP  PHOTOGRAPHY,  SUT  LAMP  PHOTOGRAPHY.  GONIOPHOTOGRAPHY,  STEREO-PHOTOGRAPHY) 


940  92512  NASAL  FUNCTION  STUDIES  (EG,  RHINOMANOMETRY) 

940  92516  FACIAL  NERVE  FUNCTION  STUDIES  (EG,  ELECTRONEURONOGRAPHY) 

940  92520  LARYNGEAL  FUNCTION  STUDIES 

940  92541  SPONTANEOUS  NYSTAGMUS  TEST,  INCLUDING  GAZE  AND  FIXATION  NYSTAGMUS,  WITH  RECORDING 

940  92542  POSITIONAL  NYSTAGMUS  TEST.  MINIMUM  OF  4  POSITIONS,  WITH  RECORDING 

940  92543  CALORIC  VESTIBULAR  TEST,  EACH  IRRIGATION  (BINAURAL  BITHERMAL  STIMULATION  CONSTITUTES  FOUR  TESTS),  WITH 

940  92544  OPTOKINETIC  NYSTAGMUS  TEST,  BIDIRECTIONAL  FOVEAL  OR  PERIPHERAL  STIMULATION,  WITH  RECORDING 

940  92545  OSCILLATING  TRACKING  TEST,  WITH  RECORDING 

940  92546  SINUSOIDAL  VERTICAL  AXIS  ROTATIONAL  TESTING 

940  92547  USE  OF  VERTICAL  ELECTRODES  IN  ANY  OR  ALL  OF  ABOVE  TESTS  COUNTS  AS  ONE  ADDITK)NAL  TEST 

940  92548  COMPUTERIZED  DYNAMIC  POSTUROGRAPHY 

940  92584  ELECTROCOCHLEOGRAPHY 

940  92587  EVOKED  OTOACOUSTIC  EMISSK3NS:  UMITED  (SINGLE  STIMULUS  LEVEL  EITHER  TRANSIENT  OR  DISTORTION  PRODUCTS) 

940  92588  EVOKED  OTOACOUSTIC  EMISSIONS;  COMPREHENSIVE  OR  DIAGNOSTIC  EVALUATKJN  (COMPARISON  OF  TRANSIENT  AND/OR  DISTOR- 
TION PRODUCT  OTOACOUSTIC  EMISSIONS  AT  MULTIPLE  LEVELS  AND  FREQUENCIES) 


941  Level  I  Audiometry 

941         92552    PURE  TONE  AUDIOMETRY  (THRESHOLD);  AIR  ONLY 

941         92553    PURE  TONE  AUDIOMETRY  (THRESHOLD);  AIR  AND  BONE 

941         92S55    SPEECH  AUDK)METRY  THRESHOLD; 

941         92S56    SPEECH  AUDKDMETRY  THRESHOLD;  WITH  SPEECH  RECOGNITION 

941         92567    TYMPANOMETRY  (IMPEDANCE  TESTING) 

941  92599    UNUSTED  OTORHINOLARYNGOLOQCAL  SERVICE  OR  PROCEDURE 

942  Level  II  Audtomatry 


0.74 


$37.50 


$13.56 


$7.50 


1.48 


$74.99 


$22.15 


$15.00 


Level  I  Eye  Tests  X  0.74  $37.5  $21.47  $7.50 

92120    TONOGRAPHY  WITH  INTERPRETATION  AND  REPORT,  RECORDING  INDENTATION  TONOMETER  METHOD  OR  PERIUMBAL  SUCTION 

METHOD 
92130    TONOGRAPHY  WITH  WATER  PROVOCATION 

92230    FLUORESCEIN  ANGIOSCOPY  WITH  INTERPRETATION  AND  REPORT 

92240    INDOCYANINE-GREEN  ANGIOGRAPHY  (INCLUDES  MULTIFRAME  IMAGING)  WITH  INTERPRETATION  AND  REPORT 
92250    FUNDUS  PHOTOGRAPHY  WITH  INTERPRETATION  AND  REPORT 
92499    UNLISTED  OPHTHALMOLOGICAL  SERVICE  OR  PROCEDURE 

Level  II  Eye  Tests  .  X  2.52        $127.69  $65.09  $25.54 

92235     FLUORESCEIN  ANGIOGRAPHY  (INCLUDES  MULTIFRAME  IMAGING)  WITH  INTERPRETATION  AND  REPORT 
92265    NEEDLE  OCULOELECTROMYOGRAPHY.  ONE  OR  MORE  EXTRAOCULAR  MUSCLES,  ONE  OR  BOTH  EYES,  WITH  INTERPRETATION  AND 

REPORT 
92270    ELECTRCM3CUL0GRAPHY  WITH  INTERPRETATION  AND  REPORT 

92286  SPECIAL  ANTERIOR  SEGMENT  PHOTOGRAPHY  WITH  INTERPRETATION  AND  REPORT;  WITH  SPECULAR  ENDOTHELIAL  MICROSCOPY 
AND  CELL  COUNT 

92287  SPECIAL  ANTERIOR  SEGMENT  PHOTOGRAPHY  WITH  INTERPRETATION  AND  REPORT;  WITH  FLUORESCEIN  ANGIOGRAPHY 

Fitting  of  Vision  Aids  X  0.52  $26.35  $9.48  $5.27 

9231 1     PRESCRIPTION  OF  OPTICAL  AND  PHYSICAL  CHARACTERISTICS  OF  AND  FITTING  OF  CONTACT  LENS.  WITH  MEDICAL  SUPERVISION 
OF  ADAPTATION;  CORNEAL  LENS  FOR  APHAKIA,  ONE  EYE 

PRESCRIPTION  OF  OPTICAL  AND  PHYSICAL  CHARACTERISTICS  OF  AND  FITTING  OF  CONTACT  LENS,  WITH  MEDICAL  SUPERVISION 
OF  ADAPTATION;  CORNEAL  LENS  FOR  APHAKIA,  BOTH  EYES 

PRESCRIPTION  OF  OPTICAL  AND  PHYSICAL  CHARACTERISTICS  OF  AND  FITTING  OF  CONTACT  LENS,  WITH  MEDICAL  SUPERVISION 
OF  ADAPTATION;  CORNEOSCLERAL  LENS 

PRESCRIPTION  OF  OPTICAL  AND  PHYSICAL  CHARACTERISTICS  OF  CONTACT  LENS,  WITH  MEDICAL  SUPERVISION  OF  ADAPTATION 
AND  DIRECTION  OF  FITTING  BY  INDEPENDENT  TECHNICIAN;  CORNEAL  LENS  FOR  APHAKIA,  ONE  EYE 

PRESCRIPTION  OF  OPTICAL  AND  PHYSICAL  CHARACTERISTICS  OF  CONTACT  LENS,  WITH  MEDICAL  SUPERVISION  OF  ADAPTATION 
AND  DIRECTION  OF  FITTING  BY  INDEPENDENT  TECHNICIAN;  CORNEAL  LENS  FOR  APHAKIA,  BOTH  EYES 

PRESCRIPTION  OF  OPTICAL  AND  PHYSICAL  CHARACTERISTICS  OF  CONTACT  LENS.  WITH  MEDICAL  SUPERVISION  OF  ADAPTATION 
AND  DIRECTION  OF  FITTING  BY  INDEPENDENT  TECHNICIAN;  CORNEOSCLERAL  LENS 

MODIFICATION  OF  CONTACT  LENS  (SEPARATE  PROCEDURE).  WITH  MEDICAL  SUPERVISION  OF  ADAPTATION 
REPLACEMENT  OF  CONTACT  LENS 

PRESCRIPTION,  FITTING.  AND  SUPPLY  OF  OCULAR  PROSTHESIS  (ARTIFICIAL  EYE),  WITH  MEDICAL  SUPERVISION  OF  ADAPTATION 
FITTING  OF  SPECTACLE  PROSTHESIS  FOR  APHAKIA;  MONOFOCAL 
FITTING  OF  SPECTACLE  PROSTHESIS  FOR  APHAKIA;  MULTIFOCAL 
FITTING  OF  SPECTACLE  MOUNTED  LOW  VISION  AID;  SINGLE  ELEMENT  SYSTEM 
FITTING  OF  SPECTACLE  MOUNTED  LOW  VISION  AID;  TELESCOPIC  OR  OTHER  COMPOUND  LENS  SYSTEM 

(S««  Addendum  0.  tor  Paymerrt  o<  Medical  Visits) 

'  CPT  codas  and  dascdpbons  only  are  copyright  1997  American  Medical  Assoctalion.  Al  RigMs  Reserved.  AppicMe  FARMJFARS  Apply. 

>  Copyright  1994  American  Dental  Association.  Al  rights  reserved. 


942  92567  COMPREHENSIVE  AUOIOMETHY  THRESHOLD  EVALUATION  AND  SPEECH  RECOGNITION  (92553  AND  92556  COMBINED) 

942  92561  BEKESY  AUDK)METRY;  DIAGNOSTIC 

942  92562  LOUDNESS  BALANCE  TEST,  ALTERNATE  BINAURAL  OR  MONAURAL 

942  92563  TONE  DECAY  TEST 

942  92564  SHORT  INCREMENT  SENSITIVITY  INDEX  (SISI) 

942  92565  STENGER  TEST,  PURE  TONE 

942  92568  ACOUSTIC  REFLEX  TESTING 

942  92569  ACOUSTIC  REFLEX  DECAY  TEST 

942  92571  FILTERED  SPEECH  TEST 

942  92572  STAGGERED  SPONDAIC  WORD  TEST 

942  92573  LOMBARD  TEST 

942  92575  SENSORINEURAL  ACUITY  LEVEL  TEST 

942  92576  SYNTHETIC  SENTENCE  IDENTIFICATKJN  TEST 

942  92577  STENGER  TEST,  SPEECH 

942  92579  VISUAL  REINFORCEMENT  AUDIOMETRY  (VRA) 

942  92582  CONDITIONING  PLAY  AUDIOMETRY 

942  92583  SELECT  PICTURE  AUDK3METRY 

942  92589  CENTRAL  AUDITORY  FUNCTION  TEST(ST  (SPECIFY) 

942  92596  EAR  PROTECTOR  ATTENUATION  MEASUREMENTS 


947    Resuscitation  and  Cardioversion 


♦i»7 


$206.22 


$109.81 


$41.24 


92312 


92313 


92315 


92316 


92317 


947         31500    INTUBATION.  ENDOTRACHEAL  EMERGENCY  PROCEDURE 

947         92950    CARDK3PULMONARY  RESUSCITATION  (EG.  IN  CARDIAC  ARREST) 

947        92953    TEMPORARY  TRANSCUTANEOUS  PACING 

947        92960    CARDKDVERSK3N,  ELECTIVE,  ELECTRICAL  CONVERSK)N  OF  ARRHYTHMIA.  EXTERNAL 

947  99440    NEWBORN  RESUSCITATION:  PROVISK)N  OF  POSITIVE  PRESSURE  VENT1LATK3N  ANOOR  CHEST  COMPRESSK)NS  IN  THE  PRESENCE 

OF  ACUTE  INADEQUATE  VENTILATION  AND/OR  CARDIAC  OUTPUT 

948  Cardiac  Rehabilitation  x  0.81  $41.04  $16.96  $8.21 
948         93797    PHYSICIAN  SERVICES  FOR  OUTPATIENT  CARDIAC  REHABILITATION;  WITHOUT  CONTINUOUS  ECG  MONITORING  (PER  SESSION) 

948  93798    PHYSICIAN  SERVICES  FOR  OUTPATIENT  CARDIAC  REHABIUTATION;  WITH  CONTINUOUS  ECG  MONITORmG  (PER  SESSION) 

949  Caidiovascular  Stress  Test  x  1,46         $73.98  $8283  $14.80 
949         9301 7    CARDKDVASCULAR  STRESS  TEST  USING  MAXIMAL  OR  SUBMAXIMAL  TREADMILL  OR  BICYCLE  EXERCISE.  CONTINOUS  ELECTRO- 
CARDIOGRAPHIC MONITORING.  AND/OR  PHARMACOLOGICAL  STRESS;  TRACING  ONLY,  WITHOUT  INTERPRETATION  AND  REPORT 

949        93024    ERGONOVINE  PROVOCATKX  TEST 


$335 


936 

92325 

936 

92326 

936 

92330 

936 

92352 

936 

9235a 

936 

92354 

936 

92355 

960  Electrocaidiogram  (ECG)                                                                                          X                            0J5          $17.73               $15.82 

960  93005    ELECTROCARDIOGRAM.  ROUTINE  ECG  WITH  AT  LEAST  12  LEADS;  TRACING  ONLY,  WITHOUT  INTERPRETATKDN  AND  REPORT 

950  93041     RHYTHM  ECG,  ONE  TO  THREE  LEADS;  TRACING  ONLY  WITHOUT  INTERPRETATION  AND  REPORT 

960  Q003S    CARDIOKYMOGRAPHY 

956    Continuous  ECG  and  Blood  Pressure  Monitoring  X  1.11  $56.24  $55.82  $11.25 

956         93012    TELEPHONE  TRANSMISSION  OF  POST-SYMPTOM  ELECTROCARDIOGRAM  RHYTHM  STR1P(S),  PER  30  DAY  PERKX)  OF  TIME;  TRAONG 

ONLY 
956         93224    ELECTROCARDIOGRAPHIC  MONITORING  FOR  24  HOURS  BY  CONTINUOUS  ORIGINAL  ECG  WAVEFORM  RECORDING  AND  STORAGE, 

WITH  VISUAL  SUPERIMPOSITION  SCANNING;  INCLUDES  RECORDING.  SCANNING  ANALYSIS  WITH  REPORT.  PHYSICIAN  REVIEW  AND 

INTERPRETATION 


(See  Addendum  0.  tor  Paymani  ol  Meiicil  Visas) 

'  CPT  codes  and  deaoipltons  only  are  copyrigM  1997  American  Medical  Assodalian.  Al  Rights  Reserved.  AppiicaMe  FARS/DFARS  Apply. 

<CopyriBM  1994  Amariean  Oemal  AaaocMtan.  Al  rigMs  reeaivad. 
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ADDENDUM  C— Proposed  hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC       CPTV 
*"'     HCPCS2 


HCPCS  Description 


Status 
Indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


956 


956 


956        93230 


QUA 


«S7 
857 


958 
958 

958 
958 
958 

958 

958 
958 
958 


93225  electrocardiographic  MONITORING  FOR  24  HOURS  BY  CONTINUOUS  ORIGINAL  ECQ  WAVEFORM  RECORDING  AND  STORAGE, 
WITH  VISUAL  SUPERIMPOSITION  SCANNING;  RECORDING  (INCLUDES  HOOK-UP,  RECORDING,  AND  DISCONNECTION) 

93226  ELECTROCARDIOGRAPHIC  MONITORING  FOR  24  HOURS  BY  CONTINUOUS  ORIGINAL  ECG  WAVEFORM  RECORDING  AND  STORAGE. 
WITH  VISUAL  SUPERIMPOSITION  SCANNING;  SCANNING  ANALYSIS  WITH  REPORT 

ELECTROCARDIOGRAPHIC  MONITORING  FOR  24  HOURS  BY  CONTINUOUS  ORIGINAL  ECG  WAVEFORM  RECORDING  AND  STORAGE^ 
WITHOUT  SUPERIMPOSITION  SCANNING  UTILIZING  A  DEVICE  CAPABLE  OF  PRODUCING  A  FULL  MINIATURIZED  PRINTOUT;  INCLUDES 
RECORDING,  MICROPROCESSOR-BASED  ANALYSIS  ^       „  „,«„.^^ 

93231  ELECTROCARDIOGRAPHIC  MONITORING  FOR  24  HOURS  BY  CONTINUOUS  ORIGINAL  ECG  WAVEFORM  RECORDING  AND  STORAGE 
WITHOUT  SUPERIMPOSITION  SCANNING  UTILIZING  A  DEVICE  CAPABLE  OF  PRODUCING  A  FULL  MINIATURIZED  PRINTOUT:  RECORD- 
ING (INCLUDES  HOOK-UP,  RECORDING,  AND  DISCO  „^ 

93232  ELECTROCARDIOGRAPHIC  MONITORING  FOR  24  HOURS  BY  CONTINUOUS  ORIGINAL  ECG  WAVEFORM  RECORDING  AND  STORAGE 
WITHOUT  SUPERIMPOSITION  SCANNING  UTILIZING  A  DEVICE  CAPABLE  OF  PRODUCING  A  FULL  MINIATURIZED  PRINTOUT;  MICRO- 
PROCESSOR-BASED ANALYSIS  WITH  REPORT  ^  .„  „,- 

93235  ELECTROCARDIOGRAPHIC  MONITORING  FOR  24  HOURS  BY  CONTINUOUS  COMPUTERIZED  MONITORING  AND  NON-CONTINUOUS  RE- 
CORDING. AND  REAL-TIME  DATA  ANALYSIS  UTILIZING  A  DEVICE  CAPABLE  OF  PRODUCING  INTERMITTENT  FULL-SIZED  WAVEFORM 
TRACINGS,  POSSIBLY  PATIENT  ACTIVATED;  INC  ^   «  „_ 

93236  ELECTROCARDIOGRAPHIC  MONITORING  FOR  24  HOURS  BY  CONTINUOUS  COMPUTERIZED  MONITORING  AND  NON-CONTINUOUS  RE- 
CORDING, AND  REAL-TIME  DATA  ANALYSIS  UTILIZING  A  DEVICE  CAPABLE  OF  PRODUCING  INTERMITTENT  FULL-SIZED  WAVEFORM 
TRACINGS,  POSSIBLY  PATIENT  ACTIVATED;  MON 

9M68    PATIENT  DEMAND  SINGLE  OR  MULTIPLE  EVENT  RECORDING  WITH  PRESYMPTOM  MEMORY  LOOP.  PER  30  DAY  PERIOD  OF  TIME;  IN- 
CLUDES TRANSMISSION,  PHYSICIAN  REVIEW  AND  INTERPRETATION  „„.„;,  «^  ^„.^  o= 

93270  PATIENT  DEMAND  SINGLE  OR  MULTIPLE  EVENT  RECORDING  WITH  PRESYMPTOM  MEMORY  LOOP,  PER  30  DAY  PERIOD  OF  TIME;  RE- 
CORDING (INCLUDES  HOOK-UP,  RECORDING,  AND  DISCONNECTION) 

93271  PATIENT  DEMAND  SINGLE  OR  MULTIPLE  EVENT  RECORDING  WITH  PRESYMPTOM  MEMORY  LOOP.  PER  30  DAY  PERIOD  OF  TIME; 
MONITORING,  RECEIPT  OF  TRANSMISSIONS,  AND  ANALYSIS 

93278    SIGNAL-AVERAGED  ELECTROCARDIOGRAPHY  (SAECG).  WITH  OR  WITHOUT  ECG 
G0004     ECG  TRANSM  PHYS  REVIEW  &  INt 
G0005    ECG  24  HOUR  RECORDING 
G0006    ECG  TRANSMISSION  &  ANALYSIS 
G0015    POST  SYMPTOM  ECG  TRACING  : 

Echocardiography  S  2.83        $143.39  $117.07  $28.68 

76825  ECHOCARDIOGRAPHY.  FETAL.  CARDIOVASCULAR  SYSTEM.  REAL  TIME  WITH  IMAGE  DOCUMENTATION  (2D).  WITH  OR  WITHOUT  M- 
MODE  RECORDING; 

76826  ECHOCARDIOGRAPHY.  FETAL.  CARDIOVASCULAR  SYSTEM.  REAL  TIME  WITH  IMAGE  DOCUMENTATION  (2D).  WITH  OR  WITHOUT  M- 
MODE  RECORDING;  FOLLOW-UP  OR  REPEAT  STUDY  

76827  DOPPLER  ECHOCARDIOGRAPHY.  FETAL.  CARDIOVASCULAR  SYSTEM.  PULSED  WAVE  AND/OR  CONTINUOUS  WAVE  WITH  SPECTRAL 
DISPLAY'  COMPLETE 

76828  DOPPLER  ECHOCARDIOGRAPHY.  FETAL.  CARDIOVASCULAR  SYSTEM.  PULSED  WAVE  AND/OR  CONTINUOUS  WAVE  WITH  SPECTRAL 
DISPLAY;  FOLLOW-UP  OR  REPEAT  STUDY 

93303  TRANSTHORACIC  ECHOCARDIOGRAPHY  FOR  CONGENITAL  CARDIAC  ANOMALIES;  COMPLETE 

93304  TRANSTHORACIC  ECHOCARDIOGRAPHY  FOR  CONGENITAL  CARDIAC  ANOMALIES;  FOLLOW-UP  OR  UMITED  STUDY 

93307    ECHOCARDIOGRAPHY.  TRANSTHORACIC.  REAL-TIME  WITH  IMAGE  DOCUMENTATION  (2D)  WITH  OR  WITHOUT  M-MODE  RECORDING; 
COMPLETE 

ECHOCARDIOGRAPHY,  TRANSTHORACIC.  REAL-TIME  WITH  IMAGE  DOCUMENTATION  (2D)  WITH  OR  WITHOUT  M-MODE  RECORDING; 
FOLLOW-UP  OR  LIMITED  STUDY 

93312  ECHOCARDIOGRAPHY,  TRANSESOPHAGEAL.  REAL  TIME  WITH  IMAGE  DOCUMENTATION  (2D)  (WITH  OR  WITHOUT  M-MODE  RECORD- 
ING)' INCLUDING  PROBE  PLACEMENT.  IMAGE  ACQUISITION.  INTERPRETATION  AND  REPORT 

93313  ECHOCARDIOGRAPHY.  TRANSESOPHAGEAL,  REAL  TIME  WITH  IMAGE  DOCUMENTATION  (2D)  (WITH  OR  WITHOUT  M-MODE  RECORD- 
ING); PLACEMENT  OF  TRANSESOPHAGEAL  PROBE  ONLY 

TRANSESOPHAGEAL  ECHOCARDIOGRAPHY  FOR  CONGENITAL  CARDIAC  ANOMAUES;  INCLUDING  PROBE  PLACEMENT.  IMAGE  ACQUI- 
SITION. INTERPRETATION  AND  REPORT  ^         ^^^ 

98316    TRANSESOPHAGEAL  ECHOCARDIOGRAPHY  FOR  CONGENITAL  CARDIAC  ANOMALIES:  PLACEMENT  OF  TRANSESOPHAGEAL  PROBE 
ONLY 

93320    DOPPLER  ECHOCARDIOGRAPHY.  PULSED  WAVE  AND/OR  CONTINUOUS  WAVE  WITH  SPECTRAL  DISPLAY  (LIST  SEPARATELY  IN  ADDI- 
TION TO  CODES  FOR  ECHOCARDIOGRAPHIC  IMAGING  93303,  93304,  93307,  93308,  93312,  93314,  93315.  93317,  93350);  COMPLETE 
DOPPLER  ECHOCARDIOGRAPHY,  PULSED  WAVE  AND/OR  CONTINUOUS  WAVE  WITH  SPECTRAL  DISPLAY  (LIST  SEPARATELY  IN  ADDI- 
TION TO  CODES  FOR  ECHOCARDIOGRAPHIC  IMAGING  93303,  93304.  93307,  93308,  93312.  93314.  93315.  93317.  93350);  FOLLOW-UP  OR 
UMITED  STUDY 

93325    DOPPLER  COLOR  FLOW  VELOCITY  MAPPING  (LIST  SEPARATELY  IN  ADDITION  TO  CODE  FOR  ECHOCARDIOGRAPHY  76825.  76826, 
76827.  76828.  93303.  93304.  93307,  93308,  93312,  93314,  93315,  93317,  93320.  93321,  93350) 

03350    ECHOCARDIOGRAPHY,  TRANSTHORACIC.  REAL-TIME  WITH  IMAGE  DOCUMENTATION  (2D),  WITH  OR  WITHOUT  M-MODE  RECORDING, 
DURING  REST  AND  CARDIOVASCULAR  STRESS  TEST  USING  TREADMILL,  BICYCLE  EXERCISE  AND/OR  PHARMACOLOGICALLY  IN- 
DUCED STRESS,  WITH  INTERPRETATION  AND  REPOR 
Diagnostic  Cardiac  Catheterization  T  26.11      $1,322.98  $669.47  $264.60 

93501     RIGHT  HEART  CATHETERIZATION 

93503    INSERTION  AND  PLACEMENT  OF  FLOW  DIRECTED  CATHETER  (EG.  SWAN-GANZ)  FOR  MONITORING  PURPOSES 

93505    ENDOMYOCARDIAL  BIOPSY 

93510  LEFT  HEART  CATHETERIZATION.  RETROGRADE.  FROM  tIhE  BRACHIAL  ARTERY,  AXILLARY  ARTERY  OR  FEMORAL  ARTERY; 
PERCUTANEOUS 

9351 1  LEFT  HEART  CATHETERIZATION.  RETROGRADE,  FROM  THE  BRACHIAL  ARTERY.  AXILLARY  ARTERY  OR  FEMORAL  ARTERY;  BY 
CUTDOWN 

93514    LEFT  HEART  CATHETERIZATION  BY  LEFT  VENTRICULAR  PUNCTURE 

93524    COMBINED  TRANSSEPTAL  AND  RETROGRADE  LEFT  HEART  CATHETERIZATION 

93526    COMBINED  RIGHT  HEART  CATHETERIZATION  AND  RETROGRADE  LEFT  HEART  CATHETERIZATION 


956 


956 


956 


956 
956 
956 

956 

966 
966 
966 

956 

957 
957 

967 

967 

957 

957 
957 
967 


967        93308 


957 
957 


967        93315 


967 
957 


967        93321 
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APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 


Proposed 

payment 

rate 


National 
unadjusted 
cotnsurance 


Minimum 
unadjusted 
coinsurance 


958 

93527 

968 

,93528 

968 

93529 

958 

93530 

958 

93531 

958 

93532 

958 

93533 

958 

93536 

960 

Cardiac  E 

960 

93600 

960 

93602 

960 

93603 

960 

93607 

960 

93609 

960 

93610 

960 

93612 

960 

93615 

960 

93616 

960 

93618 

960 

93619 

COMBINED  RIGHT  HEART  CATHETERIZATION  AND  TRANSSEPTAL  LEFT  HEAHT  CATHETERIZATION  THROUGH  INTACT  SEPTUM  (WITH 

OR  WITHOUT  RETROGRADE  LEFT  HEART  CATHETERIZATION) 

COMBINED  RIGHT  HEART  CATHETERIZATION  WITH  LEFT  VENTRICULAR  PUNCTURE  (VWTH  OR  WITHOUT  RETROGRADE  LEFT  HEART 

CATHETERIZATION) 

COMBINED  RIGHT  HEART  CATHETERIZATION  AND  LEFT  HEART  CATHETERIZATION  THROUGH  EXISTING  SEPTAL  OPENING  (WITH  OR 

WITHOUT  RETROGRADE  LEFT  HEART  CATHETERIZATION) 

RIGHT  HEART  CATHETERIZATION,  FOR  CONGENITAL  CARDIAC  ANOMALIES 

fOMBINED  RIGHT  HEART  CATHETERIZATION  AND  RETROGRADE  LEFT  HEART  CATHETERIZATION.  FOR  CONGENITAL  CARDIAC 

ANOMAUES 

COMBINED  RIGHT  HEART  CATHETERIZATION  AND  TRANSSEPTAL  LEFT  HEART  CATHETERIZATK3N  THROUGH  INTACT  SEPTUM  WITH 

OR  WITHOUT  RETR(X3RADE  LEFT  HEART  CATHETERIZATION,  FOR  CONGENITAL  CARDIAC  ANOMALIES 

COMBINED  RIGHT  HEART  CATHETERIZATION  AND  TRANSSEPTAL  LEFT  HEART  CATHETERIZATION  THROUGH  EXISTING  SEPTAL 

OPENING,  WITH  OR  WITHOUT  RETROGRADE  LEFT  HEART  CATHETERIZATION.  FOR  CONGENITAL  CARDIAC  ANOMAUES 

PERCUTANEOUS  INSERTION  OF  INTRA-AORTIC  BALLOON  CATHETER 


Cardiac  Electrophysiologic  Tests/Procedures 


S 


4.24         $214.84 


$144.41 


$42.97 


960 


960 


960 


BUNDLE  OF  HIS  RECORDING 

INTRA-ATRIAL  RECORDING 

RIGHT  VENTRICULAR  RECORDING 

LEFT  VENTRICULAR  RECORDING 

INTRAVENTRICULAR  AND/OR  INTRA-ATRIAL  MAPPING  OF  TACHYCARDIA  SITE(S)  WITH  CATHETER  MANIPULATION  TO  RECORD  FROM 

MULTIPLE  SITES  TO  IDENTIFY  ORIGIN  OF  TACHYCARDIA 

INTRA-ATRIAL  PACING 

INTRAVENTRICULAR  PACING 

ESOPHAGEAL  RECORDING  OF  ATRIAL  ELECTROGRAM  WITH  OR  WITHOUT  VENTRICULAR  ELECTROGRAM(S): 

ESOPHAGEAL  RECORDING  OF  ATRIAL  ELECTROGRAM  WITH  OR  WITHOUT  VENTRICULAR  ELECTROGRAM(S):  WITH  PACING 

INDUCTION  OF  ARRHYTHMIA  BY  ELECTRICAL  PACING 

COMPREHENSIVE  ELECTROPHYSIOLOGIC  EVALUATION  WITH  RIGHT  ATRIAL  PACING  AND  RECORDING.  RIGHT  VENTRICULAR  PACING 

AND  RECORDING.  HIS  BUNDLE  RECORDING.  INCLUDING  INSERTION  AND  REPOSITIONING  OF  MULTIPLE  ELECTRODE  CATHETERS" 

WITHOUT  INDUCTION  OR  ATTEMPTED  INDUCTI 

93620  COMPREHENSIVE  ELECTROPHYSIOLOGIC  EVALUATION  WITH  RIGHT  ATRIAL  PACING  AND  RECORDING,  RIGHT  VENTRICULAR  PACING 
AND  RECORDING.  HIS  BUNDLE  RECORDING,  INCLUDING  INSERTION  AND  REPOSITIONING  OF  MULTIPLE  ELECTRODE  CATHETERS' 
VWTH  INDUCTION  OR  ATTEMPTED  INDUCTION 

93621  COMPREHENSIVE  ELECTROPHYSIOLOGIC  EVALUATION  WITH  RIGHT  ATRIAL  PACING  AND  RECORDING.  RIGHT  VENTRICULAR  PACING 
AND  RECORDING,  HIS  BUNDLE  RECORDING,  INCLUDING  INSERTION  AND  REPOSITIONING  OF  MULTIPLE  ELECTRODE  CATHETERS: 
WITH  LEFT  ATRIAL  RECORDINGS  FROM  CORON 

93622  COMPREHENSIVE  ELECTROPHYSIOLOGIC  EVALUATION  WITH  RIGHT  ATRIAL  PACING  AND  RECORDING,  RIGHT  VENTRICULAR  PACING 
AND  RECORDING.  HIS  BUNDLE  RECORDING.  INCLUDING  INSERTION  AND  REPOSITIONING  OF  MULTIPLE  ELECTRODE  CATHETERS; 
WITH  LEFT  VENTRICULAR  RECORDINGS,  WITH 

PROGRAMMED  STIMULATION  AND  PACING  AFTER  INTRAVENOUS  DRUG  INFUSION  (USE  THIS  CODE  WITH  93620.  93621.  93622) 
ELECTROPHYSIOLOGIC  FOLLOW-UP  STUDY  WITH  PACING  AND  RECORDING  TO  TEST  EFFECTIVENESS  OF  THERAPY.  INCLUDING  IN- 
DUCTION OR  ATTEMPTED  INDUCTION  OF  ARRHYTHMIA 

INTRA-OPERATIVE  EPICARDIAL  AND  ENDOCARDIAL  PAONG  AND  MAPPING  TO  LOCALIZE  THE  SITE  OF  TACHYCARDIA  OR  ZONE  OF 
SLOW  CONDUCTION  FOR  SURGICAL  CORRECTION 

ELECTROPHYSIOLOGIC  EVALUATION  OF  CARDIOVERTER-DEFIBRILLATOR  LEADS  (INCLUDES  DEFIBRILLATION  THRESHOLD  TESTING 
AND  SENSING  FUNCTION)  AT  TIME  OF  INITIAL  IMPLANTATION  OR  REPLACEMENT; 

ELECTROPHYSIOLOGIC  EVALUATION  OF  CARDIOVERTER-DEFIBRILUTOR  LEADS  (INCLUDES  DERBRILLATION  THRESHOLD  TESTING 
AND  SENSING  FUNCTION)  AT  TIME  OF  INITIAL  IMPLANTATION  OR  REPLACEMENT;  WITH  TESTING  OF  CARDIOVERTER-DEFIBRILLATOR 
PULSE  GENERATOR 

93642     ELECTROPHYSIOLOGIC  EVALUATION  OF  CARDIOVERTER-DEFIBRILLATOR  (INCLUDES  DEFIBRILLATION  THRESHOLD  EVALUATION,  IN- 
DUCTION OF  ARRHYTHMIA,  EVALUATION  OF  SENSING  AND  PACING  FOR  ARRHYTHMIA  TERMINATION,  AND  PROGRAMMING  OR  RE- 
PROGRAMMING  OF  SENSING  OR  THERAPEUTIC  PAR 

INTRACARDIAC  CATHETER  ABUTION  OF  ATRIOVENTRICULAR  NODE  FUNCTION.  ATRIOVENTRICULAR  CONDUCTION  FOR  CREATION 
OF  COMPLETE  HEART  BLOCK,  WITH  OR  WITHOUT  TEMPORARY  PACEMAKER  PLACEMENT 

INTRACARDIAC  CATHETER  ABLATION  OF  ARRHYTHMOGENIC  FOCUS:  FOR  TREATMENT  OF  SUPRA VENTRKXILAR  TACHYCARDIA  BY 
ABLATION  OF  FAST  OR  SLOW  ATRIOVENTRICULAR  PATHWAYS.  ACCESSORY  ATRIOVENTRICULAR  CONNECTIONS  OR  OTHER  ATRIAL 
FOCI.  SINGLY  OR  IN  COMBINATION 

INTRACARDIAC  CATHETER  ABLATION  OF  ARRHYTHMOGENIC  FOCUS:  FOR  TREATMENT  OF  VENTRICULAR  TACHYCARDIA 
EVALUATION  OF  CARDIOVASCULAR  FUNCTION  WITH  TILT  TABLE  EVALUATION.  WITH  CONTINUOUS  ECG  MONITORING  AND  INTERMIT- 
TENT BLOOD  PRESSURE  MONITORING.  WITH  OR  WITHOUT  PHARMACOLOGICAL  INTERVENTION 

93724    ELECTRONIC  ANALYSIS  OF  ANTITACHYCARDIA  PACEMAKER  SYSTEM  (INCLUDES  ELECTROCARDKDQRAPHIC  RECORDING,  PROGRAM- 
MING OF  DEVICE,  INDUCTION  AND  TERMINATION  OF  TACHYCARDIA  VIA  IMPLANTED  PACEMAKER.  AND  INTERPRETATION  OF  RE- 
CORDINGS) 

966    Electronic  Analysis  of  Pacemakers/other  devices  X  0.39  $19.76   '  $12.43  $3.95 

966        62367    ELECTRONIC  ANALYSIS  OF  PROGRAMMABLE.  IMPLANTED  PUMP  FOR  INTRATHECAL  OR  EPIDURAL  DRUG  INFUSION  (INCLUDES  EVAL- 
UATION OF  RESERVaR  STATUS,  ALARM  STATUS.  DRUG  PRESCRIPTION  STATUS);  WITHOUT  REPROGRAMMING 
62368    ELECTRONIC  ANALYSIS  OF  PROGRAMMABLE.  IMPLANTED  PUMP  FOR  INTRATHECAL  OR  EPIDURAL  DRUG  INFUSION  (INCLUDES  EVAL- 
UATION OF  RESERVOIR  STATUS.  ALARM  STATUS.  DRUG  PRESCRIPTION  STATUS);  WITH  REPROGRAMMING 
63690    ELECTRONIC  ANALYSIS  OF  IMPLANTED  NEUROSTIMULATOR  PULSE  GENERATOR  SYSTEM  (MAY  INCLUDE  RATE,  PULSE  AMPLITUDE 
AND  DURATION,  CONFIGURATION  OF  WAVE  FORM,  BATTERY  STATUS.  ELECTRODE  SELECTABIUTY.  OUTPUT  MODULATION.  CY- 
CUNG.  IMPEDANCE  AND  PATIENT  COMPLIANCE  MEAS 
966        63691     ELECTRONIC  ANALYSIS  OF  IMPLANTED  NEUROSTIMULATOR  PULSE  GENERATOR  SYSTEM  (MAY  INCLUDE  RATE.  PULSE  AMPLITUDE 
AND  DURATION.  CONFIGURATION  OF  WAVE  FORM,  BATTERY  STATUS.  ELECTRODE  SELECTABILITY.  OUTPUT  MODULATION.  CY- 
CUNG,  IMPEDANCE  AND  PATIENT  COMPLIANCE  MEAS 


960 

93623 

960 

93624 

960 

93631 

960 

93640 

960 

93641 

960 


960 

93660 

960 

93651 

960 

93652 

960 

93660 

960 


966 


QAA 


(Sm  Addendum  D.  tor  PaynMTM  ol  Madicai  Visils) 

<  CPT  codw  «id  desoptions  only  *e  copyrioM  1997  Amaricwi  Madic«l  AssocWion.  Al  RigMi  Reserved.  AppNciMe  FARS/DFARS  Apply. 

>CopyrigM  1994  American  Dental  Auodabon.  Al  rights  reserved. 


(See  Addendum  0.  tor  PaymeM  of  Medtoit  VisHs) 

'  C^H' codes  aid  daecfipions  only  are  copyrigM  1997  American  Medical  Assodtfon.  Al  RigMs  Reserved.  AppN^^ 

'CapyfigM  1904  Amertoan  Deniat  Assocatfon.  Al  rights  reserved. 
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APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


aflfi         93731     electronic  analysis  of  dual-chamber  pacemaker  system  (INCLUDES  EVALUATION  OF  PROGRAMMABLE  PARAMETERS  AT 
REST  AND  DURING  ACTIVITY  WHERE  APPLICABLE.  USING  ELECTROCARDIOGRAPHIC  RECORDING  AND  INTERPRETATION  OF  RE- 

966         93732    SctRONIC^ANALYSIS  OF  DUAL-CHAMBER  PACEMAKER  SYSTEM  (INCLUDES  EVALUATION  OF  PROGRAMMABLE  PARAMETERS  AT 
REST  AND  DURING  ACTIVITY  WHERE  APPLICABLE.  USING  ELECTROCARDIOGRAPHIC  RECORDING  AND  INTERPRETATION  OF  RE- 

966         93733    E^ECTRONIC^NALYSIS  OF  DUAL  CHAMBER  INTERNAL  PACEMAKER  SYSTEM  (MAY  INCLUDE  RATE.  PULSE  AMPLITUDE  AND  DURA- 
966         93733    EL^C  CONFIGURATION  OF  WAVE  FORM,  AND/OR  TESTING  OF  SENSORY  FUNCTION  OF  PACEMAKER)JELEPHONIC  ANALYSI^^^ 
966         93734     ELECTRONIC  ANALYSIS  OF  SINGLE  CHAMBER  PACEMAKER  SYSTEM  (INCLUDES  EVALUATION  OF  PROGRAMMABLE  PARAMETERS  AT 
REST  AND  DURING  ACTIVITY  WHERE  APPLICABLE.  USING  ELECTROCARDIOGRAPHIC  RECORDING  AND  INTERPRETATION  OF  RE- 

966         93735     ELECTRONIC^ANALYSIS  OF  SINGLE  CHAMBER  PACEMAKER  SYSTEM  (INCLUDES  EVALUATION  OF  PROGRAMMABLE  PARAMETERS  AT 
REST  AND  DURING  ACTIVITY  WHERE  APPLICABLE.  USING  ELECTROCARDIOGRAPHIC  RECORDING  AND  INTERPRETATION  OF  RE- 

966         93736     ElS!tRONIc\nALYSIS  OF  SINGLE  CHAMBER  INTERNAL  PACEMAKER  SYSTEM  (MAY  INCLUDE  RATE.  PULSE  AMPLITUDE  AND  DURA- 

TION  CONFIGURATION  OF  WAVE  FORM.  AND/OR  TESTING  OF  SENSORY  FUNCTION  OF  PACEMAKER).  TELEPHONIC  ANALYSIS 
966         93737     ELECTRONIC  ANALYSIS  OF  CARDIOVERTER/DEFIBRILLATOR  ONLY  (INTERROGATION.  EVALUATION  OF  PULSE  GENERATOR  STATUS); 

966         93738     ELECTROfSc^ANALYSIS  OF  CARDIOVERTER/DEFIBRILLATOR  ONLY  (INTERROGATION.  EVALUATION  OF  PULSE  GENERATOR  STATUS); 
WITH  REPROGRAMMING 


967    Non-Invasive  Vascular  Studies 


1.70  $86.14 


$57.40 


$17.23 


967         93720     PLETHYSMOGRAPHY.  TOTAL  BODY;  WITH  INTERPRETATION  AND  REPORT 
967         93721     PLETHYSMOGRAPHY,  TOTAL  BODY;  TRACING  ONLY.  WITHOUT  INTERPRETATION  AND  REPORT 
967         93740    TEMPERATURE  GRADIENT  STUDIES 

967         93799    UNLISTED  CARDIOVASCULAR  SERVICE  OR  PROCEDURE  ^^^^     ,^^    ..'...,,-,=„. ~u 

967         M922    NON-INVASIVE  PHYSIOLOGIC  STUDIES  OF  UPPER  OR  LOWER  EXTREMITY  ARTERIES,  SINGLE  LEVEL  BILATERAL  (EG.  ANKLE/BRACH- 
lAL  INDICES.  DOPPLER  WAVEFORM  ANALYSIS.  VOLUME  PLETHYSMOGRAPHY,  TRANSCUTANEOUS  OXYGEN  TENSION  MEASURE- 

MENT) 
987         93923    NON-INVASIVE  PHYSIOLOGIC  STUDIES  OF  UPPER  OR  LOWER  EXTREMITY  ARTERIES,  MULTIPLE  LEVELS  OR  WITH  PROVOCATIVE 
FUNCTIONAL  MANEUVERS.  COMPLETE  BILATERAL  STUDY  (EG.  SEGMENTAL  BLOOD  PRESSURE  MEASUREMENTS.  SEGMENTAL 
DOPPLER  WAVEFORM  ANALYSIS,  SEGMENTAL  VOLUME  PLE  „,„^^«.  „^^.^„. 

967  93924    NON-INVASIVE  PHYSIOLOGIC  STUDIES  OF  LOWER  EXTREMITY  ARTERIES.  AT  REST  AND  FOUOWING  TREADMILL  STRESS  TESTING. 

987         93965    NON-INVASIVE  PHYSIOLOGIC  STUDIES  OF  EXTREMITY  VEINS,  COMPLETE  BILATERAL  STUDY  (EG.  DOPPLER  WAVEFORM  ANALYSIS 
WITH  RESPONSES  TO  COMPRESSION  AND  OTHER  MANEUVERS.  PHLEBORHEOGRAPHY,  IMPEDANCE  PLETHYSMOGRAPHY) 

968  Vascular  Ultrasound  X  2.37        $120.09  $79.55  $24.02 
968         93875    NON-INVASIVE  PHYSIOLOGIC  STUDIES  OF  EXTRACRANIAL  ARTERIES.  COMPLETE  BILATERAL  STUDY  (EG.  PERIORBITAL  FLOW  DIREC- 
TION WITH  ARTERIAL  COMPRESSION,  OCULAR  PNEUMOPLETHYSMOGRAPHY,  DOPPLER  ULTRASOUND  SPECTRAL  ANALYSIS) 

968         93880    DUPLEX  SCAN  OF  EXTRACRANIAL  ARTERIES;  COMPLETE  BIUTERAL  STUDY 

968         93882    DUPLEX  SCAN  OF  EXTRACRANIAL  ARTERIES;  UNILATERAL  OR  LIMITED  STUDY 

968         93886    TRANSCRANIAL  DOPPLER  STUDY  OF  THE  INTRACRANIAL  ARTERIES;  COMPLETE  STUDY 

968         93888    TRANSCRANIAL  DOPPLER  STUDY  OF  THE  INTRACRANIAL  ARTERIES;  LIMITED  STUDY 

968         93925     DUPLEX  SCAN  OF  LOWER  EXTREMITY  ARTERIES  OR  ARTERIAL  BYPASS  GRAFTS;  COMPLETE  BILATERAL  STUDY 

968         93926     DUPLEX  SCAN  OF  LOWER  EXTREMITY  ARTERIES  OR  ARTERIAL  BYPASS  GRAFTS;  UNILATERAL  OR  LIMITED  STUDY 

968         93930    DUPLEX  SCAN  OF  UPPER  EXTREMITY  ARTERIES  OR  ARTERIAL  BYPASS  GRAFTS;  COMPLETE  BILATERAL  STUDY 

968         93931     DUPLEX  SCAN  OF  UPPER  EXTREMITY  ARTERIES  OR  ARTERIAL  BYPASS  GRAFTS;  UNILATERAL  OR  LIMITED  STUDY 

968        93970    DUPLEX  SCAN  OF  EXTREMITY  VEINS  INCLUDING  RESPONSES  TO  COMPRESSION  AND  OTHER  MANEUVERS:  COMPLETE  BILATERAL 

STUDY 
968        93971     DUPLEX  SCAN  OF  EXTREMITY  VEINS  INCLUDING  RESPONSES  TO  COMPRESSION  AND  OTHER  MANEUVERS:  UNILATERAL  OR  LIMITED 

STUDY 
968        93975    DUPLEX  SCAN  OF  ARTERIAL  INFLOW  AND  VENOUS  OUTFLOW  OF  ABDOMINAL,  PELVIC,  SCROTAL  CONTENTS  AHDtOR 

RETROPERITONEAL  ORGANS;  COMPLETE  STUDY  

968        93976    DUPLEX  SCAN  OF  ARTERIAL  INFLOW  AND  VENOUS  OUTFLOW  OF  ABDOMINAL,  PELVIC.  SCROTAL  CONTENTS  AND/OR 

RETROPERITONEAL  ORGANS;  LIMITED  STUDY 

93978  DUPLEX  SCAN  OF  AORTA.  INFERIOR  VENA  CAVA.  ILIAC  VASCULATURE,  OR  BYPASS  GRAFTS;  COMPLETE  STUDY 

93979  DUPLEX  SCAN  OF  AORTA,  INFERIOR  VENA  CAVA.  ILIAC  VASCULATURE,  OR  BYPASS  GRAFTS;  UNILATERAL  OR  LIMITED  STUDY 

93980  DUPLEX  SCAN  OF  ARTERIAL  INFLOW  AND  VENOUS  OUTFLOW  OF  PENILE  VESSELS;  COMPLETE  STUDY 

93981  DUPLEX  SCAN  OF  ARTERIAL  INFLOW  AND  VENOUS  OUTFLOW  OF  PENILE  VESSELS;  FOLLOW-UP  OR  LIMITED  STUDY 
93990    DUPLEX  SCAN  OF  HEMODIALYSIS  ACCESS  (INCLUDING  ARTERIAL  INFLOW,  BODY  OF  ACCESS  AND  VENOUS  OUTFLOW) 


968 
966 
968 
968 
968 

969 


971 
971 

971 

971 
971 
971 
971 
971 
971 
971 


HypertxwcOxyflen  S  2.65        $134.27  $141.70  $26.85 

99183    PHYSICIAN  ATTENDANCE  AND  SUPERVISKJN  OF  HYPERBARIC  OXYGEN  THERAPY,  PER  SESSION 
Lavet  I  Pulmonary  Tests  X  0.78  $39.52  $21.47  $7.90 

94010    SPIROMETRY.  INCLUDING  GRAPHIC  RECORD,  TOTAL  AND  TIMED  VITAL  CAPACITY,  EXPIRATORY  FLOW  RATE  MEASUREMENT(S), 

WITH  OR  WITHOUT  MAXIMAL  VOLUNTARY  VENTILATION  «„  „.„^.„^„..  >  «„ 

94060    BRONCHOSPASM  EVALUATION:  SPIROMETRY  AS  IN  94010.  BEFORE  AND  AFTER  BRONCHODILATOR  (AEROSOL  OR  PARENTERAL)  OR 
EXERCISE 

94200    MAXIMUM  BREATHING  CAPACITY.  MAXIMAL  VOLUNTARY  VENTILATION 

94250    EXPIRED  GAS  COLLECTION.  QUANTITATIVE,  SINGLE  PROCEDURE  (SEPARATE  PROCEDURE) 

94260    THORACIC  GAS  VOLUME 

94360    DETERMINATION  OF  RESISTANCE  TO  AIRFLOW,  OSCIU-ATORY  OR  PLETHYSMOGRAPHIC  METHODS 

94375    RESPIRATORY  FLOW  VOLUME  LOOP 

94400    BREATHING  RESPONSE  TO  C02  (C02  RESPONSE  CURVE) 

94450    BREATHING  RESPONSE  TO  HYPOXIA  (HYPOXIA  RESPONSE  CURVE) 


(Sm  Addtndun  0.  tor  Payment  oi  Medical  Visits) 

<  CPT  coda*  Md  dMO^iiiam  on»y  »•  ccvyrighl  1997  American  Madical  Association.  Al  Rights  R«8«^ 

>  CopyiigM  1994  Amaiican  Dental  AssoeiaUan.  Al  rights  reserved. 


APC 
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CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 


Proposed 
payment 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


971         94762    NONINVASIVE  EAR  OR  PULSE  OXIMETRY  FOR  OXYGEN  SATURATION;  BY  CONTINUOUS  OVERNIGHT  MONITORING  (SEPARATE  PRO- 
CEDURE) 
971         94770    CARBON  DIOXIDE,  EXPIRED  GAS  DETERMINATION  BY  INFRARED  ANALYZER 
971         94799    UNLISTED  PULMONARY  SERVICE  OR  PROCEDURE 


972    Level  II  Pulmonary  Tests 


1.02 


$61.68 


$29.38 


$10.34 


972         94240    FUNCTIONAL  RESIDUAL  CAPACITY  OR  RESIDUAL  VOLUME:  HELIUM  METHOD,  NITROGEN  OPEN  CIRCUIT  METHOD,  OR  OTHER  METH- 
OD 

972        94350    DETERMINATION  OF  MALDISTRIBUTION  OF  INSPIRED  GAS:  MULTIPLE  BREATH  NITROGEN  WASHOUT  CURVE  INCLUDJNG  ALVEOLAR 
NITROGEN  OR  HELIUM  EQUILIBRATION  TIME 
94370    DETERMINATION  OF  AIRWAY  CLOSING  VOLUME.  SINGLE  BREATH  TESTS 

94680  OXYGEN  UPTAKE,  EXRRED  GAS  ANALYSIS;  REST  AND  EXERCISE.  DIRECT,  SIMPLE 

94681  OXYGEN  UPTAKE,  EXPIRED  GAS  ANALYSIS;  INCLUDING  C02  OUTPUT,  PERCENTAGE  OXYGEN  EXTRACTED 
94690    OXYGEN  UPTAKE.  EXPIRED  GAS  ANALYSIS;  REST,  INDIRECT  (SEPARATE  PROCEDURE) 
94720    CARBON  MONOXIDE  DIFFUSING  CAPACITY.  ANY  METHOD 
94725    MEMBRANE  DIFFUSION  CAPACITY 


972 
972 
972 
972 
972 
972 

973 
973 

973 
973 
973 
973 


Level  III  Pulmonary  Tests  s  1.89,       $95.77  $55.82  $19.15 

94070    PROLONGED  POSTEXPOSURE  EVALUATION  OF  BRONCHOSPASM  WITH  MULTIPLE  SPIROMETRIC  OETERMINATKJNS  AFTER  ANTIGEN 

COLD  AIR,  METHACHOUNE  OR  OTHER  CHEMICAL  AGENT,  WITH  SPIROMETRY  AS  IN  94010 
94620    PULMONARY  STRESS  TESTING,  SIMPLE  OR  COMPLEX 
94750    PULMONARY  COMPUANCE  STUDY.  ANY  METHOD 

94772    CIRCADIAN  RESPIRATORY  PATTERN  RECORDING  (PEDIATRIC  PNEUMOGRAM),  12  TO  24  HOUR  CONTINUOUS  RECORDING  INFANT 
95070    INHALATION  BRONCHIAL  CHALLENGE  TESTING  (NOT  INCLUDING  NECESSARY  PULMONARY  FUNCTION  TESTS):  WITH  HISTAMINE 

METHACHOUNE,  OR  SIMILAR  COMPOUNDS 
973        95071     INHALATION  BRONCHIAL  CHALLENGE  TESTING  (NOT  INCLUDING  NECESSARY  PULMONARY  FUNCTION  TESTS):  WITH  ANTIGENS  OR 

GASES,  SPECIFY 

THerapy  s  0.44  $22.29  $14.92  $4.46 

N0NPRESSURI2ED  INHALATWN  TREATMENT  FOR  ACUTE  AIRWAY  OBSTRUCTION 

AEROSOL  INHALATION  OF  PENTAMIDINE  FOR  PNEUMOCYSTIS  CARINII  PNEUMONIA  TREATMENT  OR  PROPHYLAXIS 
INTERMITTENT  POSITIVE  PRESSURE  BREATHING  (IPPB)  TREATMENT,  AIR  OR  OXYGEN,  WITH  OR  WITHOUT  NEBULIZED  MEOICATKJN; 
INITIAL  DEMONSTRATION  AND/OR  EVALUATK3N 

INTERMITTENT  POSITIVE  PRESSURE  BREATHING  (IPPB)  TREATMENT.  AIR  OR  OXYGEN,  WITH  OR  WITHOUT  NEBULIZED  MEDK>TK3N- 
SUBSEQUENT 

VENTILATION  ASSIST  AND  MANAGEMENT,  INITIATION  OF  PRESSURE  OR  VOLUME  PRESET  VENTILATORS  FOR  ASSISTED  OR  CON- 
TROLLED BREATHING:  SUBSEQUENT  DAYS 

CONTINUOUS  POSITIVE  AIRWAY  PRESSURE  VENTILATION  (CPAP).  INITIATION  AND  MANAGEMENT 
CONTINUOUS  NEGATIVE  PRESSURE  VENTILATION  (CNP).  INITIATION  AND  MANAGEMENT 

AEROSOL  OR  VAPOR  INHALATIONS  FOR  SPUTUM  MOBIUZATION,  BRONCHODILATION.  OR  SPUTUM  INDUCTK)N  FOR  DtAGNOSTTC 
PURPOSES;  INITIAL  DEMONSTRATION  AND«3R  EVALUATION 

AEROSOL  OR  VAPOR  INHALATK)NS  FOR  SPUTUM  MOBILIZATION.  BRONCHODILATION.  OR  SPUTUM  INDUCTION  FOR  DIAGNOSTIC 
PURPOSES:  SUBSEQUENT 


976 
976 
976 
976 

Pulmonary 
94640 
94642 
94650 

978 

94651 

976 

94657 

976 
976 
976 

94660 
94662 
94664 

94665 


977    AHergy  Tests 


0.63 


$31.92 


$12.66 


$6.38 


977         95004    PERCUTANEOUS  TESTS  (SCRATCH,  PUNCTURE.  PRICK)  WITH  ALLERGENK!  EXTRACTS,  IMMEDIATE  TYPE  REACTKDN,  SPECIFY  NUM- 
BER OF  TESTS 

977        96010    PERCUTANEOUS  TESTS  (SCRATCH.  PUNCTURE,  PRICK)  SEQUENTIAL  AND  INCREMENTAL,  WITH  DRUGS,  BKXOGICALS  OR  VENOMS. 

IMMEDIATE  TYPE  REACTK3N,  SPECIFY  NUMBER  OF  TESTS 
977        95015    INTRACUTANEOUS  (INTRADERMAL)  TESTS,  SEQUENTIAL  AND  INCREMENTAL,  WITH  DRUGS,  BIOLOGICALS,  OR  VENOMS,  IMMEDIATE 

TYPE  REACTKJN,  SPECIFY  NUMBER  OF  TESTS 
977        95024    INTRACUTANEOUS  (INTRADERMAL)  TESTS  WITH  ALLERGENIC  EXTRACTS.  IMMEDIATE  TYPE  REACTION.  SPECIFY  NUMBER  OF  TESTS 
977        95027    SKIN  END  POINT  TITRATION 
977        95028    INTRACUTANEOUS  (INTRADERMAL)  TESTS  WITH  ALLERGENC  EXTRACTS.  DELAYED  TYPE  REACTION.  INCLUDiNQ  READING.  SPEOFY 

NUMBER  OF  TESTS 
977        95044    PATCH  OR  APPUCATION  TEST(S)  (SPECIFY  NUMBER  OF  TESTS) 
977        95052    PHOTO  PATCH  TEST(S)  (SPECIFY  NUMBER  OF  TESTS) 
977        96056    PHOTO  TESTS 

977  95060  OPHTHALMIC  MUCOUS  MEMBRANE  TESTS 
977  96065  DIRECT  NASAL  MUCOUS  MEMBRANE  TEST 
977         96078    PROVOCATIVE  TESTING  (EG.  RtNKEL  TEST) 

977        96180    RARO  DESENSITIZATION  PROCEDURE,  EACH  HOUR  (EG.  INSUUN,  PENOLUN,  HORSE  SERUM) 
977        95199    UNLISTED  ALLERQY/CUNICAL  IMMUNOLOGK;  SERVK^E  OR  PROCEDURE 


978    Allergy  Injections 


031 


$15.71 


S3.3B 


$3.14 


978 


978 


978        951 15    PROFESSIONAL  SERVICES  FOR  ALLERGEN  IMMUNOTHERAPY  NOT  INCLUDING  PROVISION  OF  ALLERGENS  EXTRACTS:  SINGLE  IN- 
JECTION 
961 1 7    PROFESSKDNAL  SERVICES  FOR  ALLERGEN  IMMUNOTHERAPY  NOT  INCLUDING  PROVISION  OF  ALLERGENS  EXTRACTS;  THO  OR 

MORE  INJECTIONS 
95144    PROFESSKDNAL  SERVCES  FOR  THE  SUPERVISION  AND  PROVISION  OF  ANTIGENS  FOR  ALLERGEN  IMMUNOTHERAPY,  SINGLE  OR 
MULTIPLE  ANTK3ENS.  SINGLE  DOSE  VIALS  (SPECIFY  NUMBER  OF  VIALS) 

PROFESSIONAL  SERVTCES  FOR  THE  SUPERVISKJN  AND  PROVISION  OF  ANTIGENS  FOR  ALLERGEN  IMMUNOTHERAPY  (SPEOFY  NUM- 
BER OF  DOSES):  SINGLE  STINGING  INSECT  VENOM 

PROFESSIONAL  SERVICES  FOR  THE  SUPERVISION  AND  PROVISKX  OF  ANTK5ENS  FOR  ALLERGEN  IMMUNOTHERAPY  (SPECIFY  NUM- 
BER OF  DOSES);  TWO  SINGLE  STINGING  INSECT  VENOMS 

978         96147    PROFESSIONAL  SERVKJES  FOR  THE  SUPERVISION  AND  PROVISION  OF  ANTK3ENS  FOR  ALLERGEN  IMMUNOTHERAPY  (SPECIFY  NUM- 
BER OF  DOSES):  THREE  SINGLE  STINGING  INSECT  VENOMS 


978        96145 
978        95146 


(See  Addendum  D.  tor  Payment  ol 
'  CPT  codes  and  deecripttana  only  are 
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1997 
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Addendum  C— Proposed  hospital  Outpatient  Payment  for  Procedures  by  apc— Continued 


Addendum  C— Proposed  Hospital  Outpatient  Payment  for  Procedures  by  APC— Continued 


APC 


OPT'/ 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weight 


Proposed 

payment 

rate 


National 
unadjusted 
coinsurance 


Minimum 
unadjusted 
coinsurance 


APC 


CPTV 
HCPCS* 


HCPCS  Description 


Status 
indicator 


Relative 
weigM 


Proposed 

payment 

rate 


Natiortal 
unadjusted 
coinsurance 


978 
978 

979 
979 

979 

979 

979 
979 

979 


95148 


95165 


95806 
95807 

95808 

95810 

95811 


979 

95812 

979 

95813 

979 

95827 

979 

95951 

979 

979 

979 

979 
980 
-980 
980 
980 
980 
980 
960 

980 


980 


980 


980 


980 


PROFESSI0^4AL  SERVICES  FOR  THE  SUPERVISION  AND  PROVISION  OF  ANTIGENS  FOR  ALLERGEN  IMMUNOTHERAPY  (SPECIFY  NUM- 
BER OF  DOSES);  FOUR  SINGLE  STINGING  INSECT  VENOMS  ^ 

PROFESSIONAL  SERVICES  FOR  THE  SUPERVISION  AND  PROVISION  OF  ANTIGENS  FOR  ALLERGEN  IMMUNOTHERAPY;  SINGLE  OR 
MULTIPLE  ANTIGENS  (SPECIFY  NUMBER  OF  DOSES) 
Extended  EEG  Studies  and  Sleep  Studies  S  10.17        $515.31  $288.83  $103.06 

95805    MULTIPLE  SLEEP  LATENCY  OR  MAINTENANCE  OF  WAKEFULNESS  TESTING,  RECORDING,  ANALYSIS  AND  INTERPRETATION  OF  PHYS- 
IOLOGICAL MEASUREMENTS  OF  SLEEP  DURING  MULTIPLE  TRIALS  TO  ASSESS  SLEEPINESS 

SLEEP  STUDY,  SIMULTANEOUS  RECORDING  OF  VENTILATION.  RESPIRATORY  EFFORT,  ECG  OR  HEART  RATE.  AND  OXYGEN  SATURA- 
TION, UNATTENDED  BY  A  TECHNOLOGIST 

SLEEP  STUDY,  SIMULTANEOUS  RECORDING  OF  VENTILATION.  RESPIRATORY  EFFORT,  ECG  OR  HEART  RATE,  AND  OXYGEN  SATURA- 
TION, ATTENDED  BY  A  TECHNOLOGIST  ^ 

POLYSOMNOGRAPHY;  SLEEP  STAGING  WITH  1-3  ADDITIONAL  PARAMETERS  OF  SLEEP.  ATTENDED  BY  A  TECHNOLOGIST 
POLYSOMNOGRAPHY;  OF  SLEEP,  ATTENDED  BY  A  TECHNOLOGIST  SLEEP  STAGING  WITH  4  OR  MORE  ADDITIONAL  PARAMETERS  OF 

SLEEP,  ATTENDED  BY  A  TECHNOLOGIST  

POLYSOMNOGRAPHY;  OF  SLEEP,  ATTENDED  BY  A  TECHNOLOGIST  SLEEP  STAGING  WITH  4  OR  MORE  ADDITIONAL  PARAMETERS  OF 
SLEEP,  WITH  INITIATION  OF  CONTINUOUS  POSITIVE  AIRWAY  PRESSURE  THERAPY  OR  BILEVEL  VENTILATION,  ATTENDED  BY  A  TECH- 
NOLOGIST 

ELECTROENCEPHALOGRAM  (EEG)  EXTENDED  MONITORING;  UP  TO  ONE  HOUR 
ELECTROENCEPHALOGRAM  (EEG)  EXTENDED  MONITORING;  GREATER  THAN  ONE  HOUR 
ELECTROENCEPHALOGRAM  (EEG);  ALL  NIGHT  SLEEP  ONLY 

MONITORING  FOR  LOCALIZATION  OF  CEREBRAL  SEIZURE  FOCUS  BY  CABLE  OR  RADIO,  16  OR  MORE  CHANNEL  TELEMETRY.  COM- 
BINED ELECTROENCEPHALOGRAPHIC  (EEG)  AND  VIDEO  RECORDING  AND  INTERPRETATION  (EG,  FOR  PRESURGICAL  LOCALIZA- 
TION). EACH  24  HOURS 

MONITORING  FOR  LOCAUZATION  OF  CEREBRAL  SEIZURE  FOCUS  BY  COMPUTERIZED  PORTABLE  16  OR  MORE  CHANNEL  EEG, 
ELECTROENCEPHALOGRAPHIC  (EEG)  RECORDING  AND  INTERPRETATION,  EACH  24  HOURS 

PHARMACOLOGICAL  OR  PHYSICAL  ACTIVATION  REQUIRING  PHYSICIAN  ATTENDANCE  DURING  EEG  RECORDING  OF  ACTIVATION 
PHASE  (EG,  THIOPENTAL  ACTIVATION  TEST) 

MONITORING  FOR  LOCALIZATION  OF  CEREBRAL  SEIZURE  FOCUS  BY  CABLE  OR  RADIO,  16  OR  MORE  CHANNEL  TELEMETRY. 
ELECTROENCEPHALOGRAPHIC  (EEG)  RECORDING  AND  INTERPRETATION,  EACH  24  HOURS 
WADA  ACTIVATION  TEST  FOR  HEMISPHERIC  FUNCTION.  INCLUDING  ELECTROENCEPHALOGRAPHIC  (EEG)  MONITORING 

Electroencephalogram  -  S  2.15        $108.94  $57.86  $21.79 

92275    ELECTRORETINOGRAPHY  WITH  INTERPRETATION  AND  REPORT 
TENSILON  TEST  FOR  MYASTHENIA  GRAVIS: 

NEEDLE  ELECTROMYOGRAPHY.  CRANIAL  NERVE  SUPPLIED  MUSCLES,  UNILATERAL 
NEEDLE  ELECTROMYOGRAPHY;  THORACIC  PARASPINAL  MUSCLES 
NEEDLE  ELECTROMYOGRAPHY;  OTHER  THAN  PARASPINAL  (EG,  ABDOMEN,  THORAX) 

NERVE  CONDUCTION,  AMPUTUDE  AND  LATENCY/VELOCITY  STUDY.  EACH  NERVE.  ANY/ALL  SITE(S)  ALONG  THE  NERVE;  MOTOR. 
WITHOUT  F-WAVE  STUDY 

TESTING  OF  AUTONOMIC  NERVOUS  SYSTEM  FUNCTION;  CARDIOVAGAL  INNERVATION  (PARASYMPATHETIC  FUNCTION).  INCLUDING  . 
TWO  OR  MORE  OF  THE  FOLLOWING:  HEART  RATE  RESPONSE  TO  DEEP  BREATHING  WITH  RECORDED  R-R  INTERVAL  VALSALVA 
RATIO.  AND  30:15  RATIO 

TESTING  OF  AUTONOMIC  NERVOUS  SYSTEM  FUNCTION;  VASOMOTOR  ADRENERGIC  INNERVATION  (SYMPATHETIC  ADRENERGIC 
FUNCTION),  INCLUDING  BEAT-TO-BEAT  BLOOD  PRESSURE  AND  R-R  INTERVAL  CHANGES  DURING  VALSALVA  MANEUVER  AND  AT 
LEAST  FIVE  MINUTES  OF  PASSIVE  TILT 

TESTING  OF  AUTONOMIC  NERVOUS  SYSTEM  FUNCTION;  SUDOMOTOR,  INCLUDING  ONE  OR  MORE  OF  THE  FOLLOVIflNG:  QUAN- 
TITATIVE SUDOMOTOR  AXON  REFCEX  TEST  (QSART),  SILASTIC  SWEAT  IMPRINT.  THERMOREGULATORY  SWEAT  TEST.  AND  CHANGES 
IN  SYMPATHETIC  SKIN  POTENTIAL 

SHORT-LATENCY  SOMATOSENSORY  EVOKED  POTENTIAL  STUDY,  STIMULATION  OF  ANY/ALL  PERIPHERAL  NERVES  OR  SKIN  SITES. 
RECORDING  FROM  THE  CENTRAL  NERVOUS  SYSTEM;  IN  LOWER  LIMBS 

SHORT-LATENCY  SOMATOSENSORY  EVOKED  POTENTIAL  STUDY.  STIMULATION  OF  ANY/ALL  PERIPHERAL  NERVES  OR  SKIN  SITES.     . 
RECORDING  FROM  THE  CENTRAL  NERVOUS  SYSTEM;  IN  THE  TRUNK  OR  HEAD 

VISUAL  EVOKED  POTENTIAL  (VEP)  TESTING  CENTRAL  NERVOUS  SYSTEM,  CHECKERBOARD  OR  FLASH 
ORBICULARIS  OCULI  (BLINK)  REFLEX,  BY  ELECTRODI AGNOSTIC  TESTING 
H-REFLEX,  AMPLITUDE  AND  LATENCY  STUDY;  RECORD  GASTROCNEMIUS/SOLEUS  MUSCLE 

H-REFLEX  AMPLITUDE  AND  LATENCY  STUDY;  RECORD  MUSCLE  OTHER  THAN  GASTROCNEMIUS/SOLEUS  MUSCLE 
NEUROMUSCULAR  JUNCTION  TESTING  (REPETITIVE  STIMULATION,  PAIRED  STIMULI),  EACH  NERVE,  ANY  ONE  METHOD 
MONITORING  FOR  IDENTIFICATION  AND  LATERALIZATION  OF  CEREBRAL  SEIZURE  FOCUS,  ELECTROENCEPHALOGRAPHIC  (EG.  8 
CHANNEL  EEG)  RECORDING  AND  INTERPRETATION,  EACH  24  HOURS 

ve  and  Muscle  Tests  X  1.48  $73.98  $41.81  $14.80 

AUDITORY  EVOKED  POTENTIALS  FOR  EVOKED  RESPONSE  AUDIOMETRY  AND/OR  TESTING  OF  THE  CENTRAL  NERVOUS  SYSTEM 
TENSILON  TEST  FOR  MYASTHENIA  GRAVIS;  WITH  ELECTROMYOGRAPHIC  RECORDING 
NEEDLE  ELECTROMYOGRAPHY,  ONE  EXTREMITY  WITH  OR  WITHOUT  RELATED  PARASPINAL  AREAS 
NEEDLE  ELECTROMYOGRAPHY.  TWO  EXTREMITIES  WITH  OR  WITHOUT  RELATED  PARASPINAL  AREAS 
NEEDLE  ELECTROMYOGRAPHY,  THREE  EXTREMITIES  WITH  OR  WITHOUT  RELATED  PARASPINAL  AREAS 
NEEDLE  ELECTROMYOGRAPHY,  FOUR  EXTREMITIES  WITH  OR  WITHOUT  RELATED  PARASPINAL  AREAS 
NEEDLE  ELECTROMYOGRAPHY,  CRANIAL  NERVE  SUPPLIED  MUSCLES,  BILATERAL 

NEEDLE  ELECTROMYOGRAPHY  USING  SINGLE  FIBER  ELECTRODE.  WITH  QUANTITATIVE  MEASUREMENT  OF  JITTER.  BLOCKING  AND/ 
OR  FIBER  DENSITY,  ANY/ALL  SITES  OF  EACH  MUSCLE  STUDIED 

ISCHEMIC  UMB  EXERCISE  WITH  NEEDLE  ELECTROMYOGRAPHY.  WITH  LACTIC  ACID  DETERMINATION 

NERVE  CONDUCTION,  AMPUTUDE  AND  LATENCY/VELOCITY  STUDY,  EACH  NERVE,  ANY/ALL  SITE(S)  ALONG  THE  NERVE;  MOTOR. 
WITH  F-WAVE  STUDY 

NERVE  CONDUCTION,  AMPLITUDE  AND  LATENCYA/EL(XITY  STUDY.  EACH  NERVE.  ANY/ALL  SITE(S)  ALONG  THE  NERVE;  SENSORY 
INTRAOPERATIVE  NEUROPHYSIOLOGY  TESTING.  PER  HOUR 

(See  Addandum  D.  tor  Paymant  of  Maiical  Vottt) 

<  CPT  codas  aiNl  descriptiorM  only  we  copyrigM  1997  American  Ktadicat  Assoctalion.  Al  RjgMt  Rataivad.  A()pttc*la  FARS/DFARS  Apply. 

>CopyngM  1994  American  Dental  Associalion.  Al  rights  reserved. 


Minimum 
unadjusted 
coinsurance 


981         95925    SHORT-LATENCY  SOMATOSENSORY  EVOKED  POTENTIAL  STUDY,  STIMULATION  OF  ANY/ALL  PERIPHERAL  NERVES  OR  SKIN  SITES 
RECORDING  FROM  THE  CENTRAL  NERVOUS  SYSTEM;  IN  UPPER  UMBS 


982  Level  II  Nerve  and  Muscle  Tests 

982  92585  Auditory  evolced  potential 

982  95858  Tensilon  test  &  myogram 

982  95860  Muscle  test,  one  limb 

982  95861  Muscle  test,  two  limbs 

982  95863  Muscle  test,  3  limbs 

982  95864  Muscle  test,  4  limbs 

982  95868  Muscle  test,  head  or  neck 

982  95872  Muscle  test,  one  fiber 

982  95875  Limb  exercise  test 

982  95925  Somatosensory  testing 

987  Subcutaneous  or  Intramuscular  Chemotherapy 

987 

987 

987 

987 

987 


1J8 


$70.43 


$38.87 


$14.09 


.65 


$32.94 


$13.33 


96400  CHEMOTHERAPY  ADMINISTRATION,  SUBCUTANEOUS  OR  INTRAMUSCULAR,  WITH  OR  WITHOUT  LOCAL  ANESTHESIA 

96405  CHEMOTHERAPY  ADMINISTRATION,  INTRALESIONAL;  UP  TO  AND  INCLUDING  7  LESIONS 

96406  CHEMOTHERAPY  ADMINISTRATION.  INTRALESIONAL;  MORE  THAN  7  LESIONS 
96549  UNUSTED  CHEMOTHERAPY  PROCEDURE 
Q0083  Chemo  other  than  infusion 


$859 


95953 


95954 


95956 


95958 


95857 
95867 
95869 
95870 
95900 

95921 


95922 


95923 


95926 
95927 


988 
988 
988 
988 
988 
988 


989 


Chemotherapy  except  by  Extended  Infusion 

96408  CHEMOTHERAPY  ADMINISTRATION, 

96410  CHEMOTHERAPY  ADMINISTRATION, 

96412  CHEMOTHERAPY  ADMINISTRATION, 

96420  CHEMOTHERAPY  ADMINISTRATION. 

96422  CHEMOTHERAPY  ADMINISTRATION. 

96423  CHEMOTHERAPY  ADMINISTRATION, 


S  4.15         $210.28  $97.52 

INTRAVENOUS;  PUSH  TECHNIQUE 

INTRAVENOUS;  INFUSION  TECHNIQUE.  UP  TO  ONE  HOUR 

INTRAVENOUS;  INFUSION  TECHNIQUE.  ONE  TO  8  HOURS.  EACH  ADDITIONAL  HOUR 
INTRA-ARTERIAL;  PUSH  TECHNK5UE 

INTRA-ARTERIAL;  INFUSION  TECHNIQUE,  UP  TO  ONE  HOUR 
INTRA-ARTERIAU  INFUSION  TECHNIQUE,  ONE  TO  8  HOURS,  EACH  AODITKDNAL  HOUR 


$42.06 


Chemotherapy  by  Extended  Infusion  s  1.72  $87.15  $40.68  $17.43 

96414    CHEMOTHERAPY  ADMINISTRATION,  INTRAVENOUS;  INFUSION  TECHNIQUE.  INITIATK3N  OF  PROLONGED  INFUSION  (MORE  THAN  8 

HOURS),  REQUIRING  THE  USE  OF  A  PORTABLE  OR  IMPLANTABLE  PUMP 
96425    CHEMOTHERAPY  ADMINISTRATION,  INTRA-ARTERIAL;  INFUSION  TECHNK3UE.  INITIATION  OF  PROLONGED  INFUSION  (MORE  THAN  8 

HOURS).  REQUIRING  THE  USE  OF  A  PORTABLE  OR  IMPLANTABLE  PUMP 
96440    CHEMOTHERAPY  ADMINISTRATION  INTO  PLEURAL  CAVITY.  REQUIRING  AND  INCLUDING  THORACENTESIS 
96445    CHEMOTHERAPY  ADMINISTRATION  INTO  PERITONEAL  CAVITY,  REQUIRING  AND  INCLUDING  PEHTrONEOCENTESIS 
96450    CHEMOTHERAPY  ADMINISTRATION,  INTO  CNS  (EG,  INTRATHECAL),  REQUIRING  AND  INCLUDING  LUMBAR  PUNCTURE 
96542    CHEMOTHERAPY  INJECTION,  SUBARACHNOID  OR  INTRAVENTRICULAR  VIA  SUBCUTANEOUS  RESERVOIR.  SINGLE  OR  MULTIPLE 

AGENTS 
Q0084    Chemo,  infusion  only 
Q0066    Chemo.  infusion  and  other  technique 


990 
990 
990 

990 
990 


990 


.43 


$21.79 


$8.14 


$4.36 


Photochemotherapy  $ 

96900    ACTINOTHERAPY  (ULTRAVIOLET  LIGHT) 

PHOTOCHEMOTHERAPY;  TAR  AND  ULTRAVIOLET  B  (GOECKERMAN  TREATMENT)  OR  PETROLATUM  AND  ULTRAVIOLET  B 

PHOTOCHEMOTHERAPY;  PSORALENS  AND  ULTRAVIOLET  A  (PUVA) 

PHOTOCHEMOTHERAPY  (GOECKERMAN  AND/OR  PUVA)  FOR  SEVERE  PHOTORESPONSIVE  DERMATOSES  REQUIRING  AT  LEAST 

FOUR  TO  EIGHT  HOURS  OF  CARE  UNDER  DIRECT  SUPERVISION  OF  THE  PHYSiaAN  (INCLUDES  APPUCATK3N  OF  MEDK>TION  AND 

DRESSINGS) 

UNLISTED  SPECIAL  DERMATOLOQICAL  SERVICE  OR  PROCEDURE 


96910 
96912 
96913 


96999 


997    Manipulation  Therapy 


$34.96 


vsa 


$6.99 


960 

96930 

980 

95933 

980 

95934 

980 

95936 

980 

95937 

980 

95960 

961 

Level  IN< 

981 

92585 

961 

95858 

981 

95860 

981 

95861 

961 

95863 

981 

95864 

981 

95868 

981 

95872 

961 

95875 

961 

95903 

981 

95904 

981 

95920 

997 

97250 

997 

97260 

997 

97261 

997 

96925 

907 

96926 

997 

96927 

997 

98928 

997 

96829 

997 

96940 

997 

96941 

997 

96942 

MYOFASCIAL  RELEASE/SOFT  TISSUE  MOBILIZATION,  ONE  OR  MORE  REGIONS 

MANIPULATION  (CERVCAL.  THORACIC.  LUMBOSACRAL,  SACROILIAC,  HAND,  WRIST)  (SEPARATE  PROCEDURE).  PEWORMED  BY  PHY- 
SICIAN; ONE  AREA 

MANIPULATION  (CERVICAU  THORACIC,  LUMBOSACRAL,  SACROILIAC,  HAND,  WRIST)  (SEPARATE  PROCEDURE),  PERFORMED  BY  PHY- 
SICIAN; EACH  ADDITIONAL  AREA 

OSTEOPATHIC  MANIPULATIVE  TREATMENT  (OMT);  ONE  TO  TWO  BODY  REGK3NS  INVOLVED 
OSTEOPATHS  MANIPULATIVE  TREATMENT  (OMT);  TVIREE  TO  FOUR  BODY  REGIONS  INVOLVED 
OSTEOPATHC  MANIPULATIVE  TREATMENT  (OMT);  FIVE  TO  SIX  BODY  REGIONS  INVOLVED 
OSTEOPATHIC  MANIPULATIVE  TREATMENT  (OMT);  SEVEN  TO  EK3HT  BODY  REGIONS  INVOLVED 
OSTEOPATHIC  MANIPULATIVE  TREATMENT  (OMT);  NINE  TO  TEN  B(»Y  REGK3NS  INVOLVED 
CHIROPRACTIC  MANIPULATn^  TREATMENT  (CMT);  SPINAL,  ONE  TO  TWO  REGIONS 
CHIROPRACTIC  MANIPULATIVE  TREATMENT  (CMT);  SPINAL,  THREE  TO  FOUR  REGIONS 
CHIROPRACTIC  MANIPULATIVE  TREATMEMT  (CMT);  SPINAL,  FIVE  REGK3NS 


999    Theiapeiilic  PhMxjtomy 

999         99195    PHLEBOTOMY,  THERAPEUTIC  (SEPARATE  PROCEDURE) 


.43 


$21.79 


S10.86 


U3» 
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ADDENDUM  D.— SUMMARY  OF  MEDICAL  ARCS 


APC 


91 1    Low  Level  Clinic  Visits 


913    Mid  Level  Clinic  Visits 


915    High  Level  GHnic  Visits 


CPT' 
HCPCS2 


951  Low  Level  Enwrgency  Visits 

953  Mid  Level  Enwrgency  Visits 
955  High  Level  Emefgency  Visits 


99201 
99202 
99211 
99212 
99241 
99242 
99271 
99272 
G0101 

92002 
92012 
99203 
99213 
99243 
99273 

92004 
92014 
92506 
99204 
99205 
99214 
99215 
99244 
99245 
99274 
99275 

99281 
99282 

99283 

99284 
99285 


Description 


ADDENDUM  F.— ICD-9  CODES  WITH  MAJOR  DIAGNOSTIC  CATEGORIES  (MDCS)  FOR  PAYMENT  OF  MEDICAL  VISITS  UNDER  THE 

HOSPITAL  Outpatient  PPS— Continued 


ICD-9 


Office/outpatient  visit,  new 
Office/outpatient  visit,  new 
Offica/outpatient  visit,  est 
Office/outpatient  visit,  est 
Olfce  consultation 
Office  consultation 
Confirmatory  consultation 
Confirmatory  consultation 
Cancer  Screening  Exam,  Women 

Eye  exam,  new  patient 
Eye  exam  established  pi 
Offica/outpatient  visit,  new 
Offica/outpatient  vistt,  est 
Office  consultation 
Confirmatory  consultation 

Eye  exam,  new  patient 
Eye  exam  &  treatnrtent 
Speech  &  hearing  evaluation 
Office/outpatient  visit,  new 
Office/outpatient  visit,  new 
Office/outpatient  visit,  est 
Office/outpatient  visit,  est 
Office  consultation 
Office  consultation 
Confirmatory  consultation 
Confirmatory  consultation 

Emergency  dept  visit 
Emergency  dept  visit 

Emergency  dept  visit 

Emergency  dept  visit 
Emergency  dept  visit 


'  CPT  codes  and  descriptions  only  are  copyright  1997  American  Medical  Association.  All  Rights  Resented.  Applicable  FARS/DFARS  Apply. 
'Cooyright  1994  American  Dental  Association.  All  rights  reserved.  .         ,,....  ,««_«_., 

Note:  Medical  visit  APCs  are  created  by  combining  level  of  visit  from  Addendum  D  with  reason  lor  visit  from  Addendum  E.  Thus  a  midlevel  clinic  visit  (99203)  tor  an 
eye  disorder  groups  to  APC  91368. 

ADDENDUM  E.— MAJOR  DIAGNOSTIC  CATEGORIES  (MDCS) 


MDC 


11 
18 
24 
31 
33 
36 
41 
53 
56 
57 
63 
68 
72 
78 
82 
86 
88 
91 
97 
99 


Description 


Well  care  and  administrative 

Skin  and  breast  diseases 

Musculoskeletal  diseases 

Ear,  nose,  mouth  and  throat  diseases 

Respiratory  system  diseases 

Cardiovascular  system  diseases 

Digestive  system  diseases 

Kidney,  urinary  tract  and  male  genital  diseases 

Female  genital  system  diseases 

Pregnancy  and  Neonatal  Care 

Nervous  System  Diseases 

Eye  Diseases 

Trauma  and  poisoning 

Major  signs,  symptoms  aiK)  findings 

Endocrine,  nutritional  and  metatx)lic  diseases 

Immunotogk:  and  hematotogic  diseases 

Malignancy 

Psychiatric  Disorders 

Infectious  disease 

Unknown  cause  of  mortality 


ADDENDUM  F.— ICD-9  CODES  WITH  MAJOR  DIAGNOSTIC  CATEGORIES  (MDCS)  FOR  PAYMENT  OF  MEDICAL  VISITS  UNDER  THE 

HOSPITAL  Outpatient  PPS 


ICD-9 


0010 
0011 
0019 


ICD-9  Description 

CHOLERA  DTT  VIB  CHOLERAE  

CHOLERA  on  VIB  EL  TOR 

CHOLERA  NOS  


MDC 


41 
41 
41 


0020 

0021 

0022 

0023 

0029 

0030 

0031 

00320 

00321 

00322 

00323 

00324 

00329 

0038 

0039 

0040 

0041 

0042 

0043 

0048 

0049 

0050 

0051 

0052 

0053 

0054 

00581 

00589 

0059 

0060 

0061 

0062 

0063 

0064 

0065 

0066 

0068 

0069 

0070 

0071 

0072 

0073 

0078 

0079 

00800 

00801 

00802 

00803 

00804 

00809 

0081 

0082 

0083 

00841 

00642 

00843 

00844 

00845 

00846 

00847 

00849 

0085 

00861 

00862 

00863 

00864 

00865 

00866 

00867 

00869 

0088 

0090 

0091 

0092 

0093 

01000 


ICD-9  Description 


TYPHOID  FEVER  

PARATYPHOID  FEVER  A 

PARATYPHOID  FEVER  B 

PARATYPHOID  FEVER  C 

PARATYPHOID  FEVER  NOS 

SALMONELLA  ENTERITIS 

SALMONELLA  SEPTICEMIA 

LOCAL  SALMONELLA  INF  NOS  .. 

SALMONELLA  MENINGITIS  

SALMONELLA  PNEUMONIA 

SALMONELU  ARTHRITIS  

SALMONELLA  OSTEOMYEUTJS 
LOCAL  SALMONELLA  INF  NEC  .. 
SALMONELLA  INFECTION  NEC  . 
SALMONELLA  INFECTION  NOS  . 

SHIGELLA  DYSENTERIAE  

SHIGELLA  FLEXNERI  „.. 

SHIGELLA  BOYDII 

SHIGELLA  SONNEI 

SHIGELLA  INFECTION  NEC  ....... 

SHIGELLOSIS  NOS 

STAPH  FOOD  POISONING  

BOTUUSM  

FOOD  pas  on  c.  perfrin 

FOOD  POIS:  CLOSTRID  NEC  ™_ 

FOOD  POIS:  V.  PARAHAEM  

FOOD  POISN  D/T  V.  VULNIF  

BACT  FOOD  PaSONING  NEC  ... 

FOOD  POISONING  NOS 

AC  AMEBIASIS  W/O  ABSCESS  .. 
CHR  AMEBIASIS  W/O  ABSCES  .. 
AMEBIC  NONDYSENT  COUTIS  .. 

AMEBIC  UVER  ABSCESS  

AMEBIC  LUNG  ABSCESS  

AMEBIC  BRAIN  ABSCESS  

AMEBIC  SKIN  ULCERATION 

AMEBIC  INFECTK)N  NEC  „ 

AMEBIASIS  NOS  

BALANTIDIASIS 

GIARDIASIS  

COCCIDK>SIS „„. 

INTEST  TRICHOMONIASIS  

PROTOZOAL  INTEST  DIS  NEC  .. 
PROTOZOAL  INTEST  DIS  NOS  .. 

INTEST  INFEC  E  COLI  NOS 

INT  INF  E  COLI  ENTRPATH  

INT  INF  E  COLI  ENTRTOXGN 

INT  INF  E  COLI  ENTRNVSV _ 

INT  INF  E  COLI  ENTRHMRG .■ 

INT  INF  E  COLI  SPCF  NEC  

ARIZONA  ENTERITIS „.. 

AEROBACTER  ENTERITIS 

PROTEUS  ENTERITIS  _ 

STAPHYLOCOCC  ENTERITIS 

PSEUDOMONAS  ENTERITIS  ....... 

INT  INFEC  CAMPYLOBACTER  .... 

INT  INF  YRSNIA  ENTRCLTCA  ..... 

INT  INF  CLSTRDIUM  DFCILE 

INTES  INFEC  OTH  ANEROBES  ... 
INT  INF  OTH  GRM  NEG  BCTR  .... 
BACTERIAL  ENTERITIS  NEC  ...... 

BACTERIAL  ENTERITIS  NOS  . 

INTES  INFEC  ROTAVIRUS _. 

INTES  INFEC  ADENOVIRUS  

INT  INF  NORWALK  VIRUS  

INT  INF  OTH  SML  RND  VRUS  

INTES  INFEC  CALCIVIRUS  -_ 

INTES  INFEC  ASTROVIRUS  

INT  INF  ENTEROVIRUS  NEC 

OTHER  VIRAL  INTES  INFEC .. 

VIRAL  ENTERITIS  NOS  

INFECTIOUS  ENTERITIS  NOS  ..». 

ENTERITIS  OF  INFECT  ORIG  

INFECTIOUS  DIARRHEA  NOS 

DIARRHEA  OF  INFECT  ORIG  

PRIM  TB  COMPLEX-UNSPEC  ...... 


MDC 


97 

97 

97 

97 

97 

41 

97 

97 

97 

33 

24 

24 

97 

97 

97 

41 

41 

41 

41 

41 

41 

41 

97 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

33 

97 

18 

97 

97 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

33 


'ICO-9  Cod«  pracwtad  by  an  atiwisk  are  codes  ttwt  are  not  valid  as  a  reason  tor  the  visit 


*K:0-«  Codea  preceded  by  an  asterisk  are  codes  ttHtt  are  not  valid  as  a  reason  for  tM  vWL 
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ICD-9 


01001 
01002 
01003 
01004 
01005 
01006 
01010 
01011 
01012 
01013 
01014 
01015 
01016 
01080 
01081 
01082 
01083 
01084 
01085 
01086 
01090 
01091 
01092 
01093 
01094 
01095 
01096 
01100 
01101 
01102 
01103 
01104 
01105 
01106 
01110 
01111 
01112 
01113 
01114 
01115 
01116 
01120 
01121 
01122 
01123 
01124 
01125 
01126 
01130 
01131 
01132 
01133 
01134 
01135 
01136 
01140 
01141 
01142 
01143 
01144 
01145 
01146 
01150 
01151 
01152 
01153 
01154 
01155 
01156 
01160 
01161 
01162 
01163 
01164 
01165 
01166 


ICD-9  Description 


PRIM  TB  COMPLEX-NO  EXAM  .... 
prim  TB  COMPLEX-EXM  UNKN  .. 
PRIM  TB  COMPLEX-MICRO  DX  ... 

PRIM  TB  COMPLEX-CULT  DX  

PRIM  TB  COMPLEX-HISTO  DX  .... 
PRIM  TB  COMPLEX-OTH  TEST  ... 

PRIM  TB  PLEURISY-UNSPEC 

PRIM  TB  PLEURISY-NO  EXAM  .... 

PRIM  TB  PLEUR-EXAM  UNKN  

PRIM  TB  PLEURIS-MICRO  DX  

PRIM  TB  PLEURISY-CULT  DX  

PRIM  TB  PLEURIS-HISTO  DX  

PRIM  TB  PLEURIS-OTH  TEST  

PRIM  PROG  TB  NEC-UNSPEC  .... 
PRIM  PROG  TB  NEC-NO  EXAM  .. 
PRIM  PR  TB  NEC-EXAM  UNKN  ... 
PRIM  PRG  TB  NEC-MICRO  DX  .... 
PRIM  PROG  TB  NEC-CULT  DX  ... 

PRIM  PRG  TB  NEC-HISTO  DX 

PRIM  PRG  TB  NEC-OTH  TEST  .... 

PRIMARY  TB  NOS-UNSPEC  

PRIMARY  TB  NOS-NO  EXAM  

PRIMARY  TB  NOS-EXAM  UNKN  .. 

PRIMARY  TB  NOS-MICRO  DX  

PRIMARY  TB  NOS-CULT  DX 

PRIMARY  TB  NOS-HISTO  DX  

PRIMARY  TB  NOS-OTH  TEST  

TB  LUNG  INFILTR-UNSPEC 

TB  LUNG  INFILTR-NO  EXAM  

TB  LUNG  INFILTR-EXM  UNKN 

TB  LUNG  INFILTR-MICRO  DX 

TB  LUN(3  INFILTR-CULT  DX  

TB  LUNG  INFILTR-HISTO  DX  ...... 

TB  LUNG  INFILTR-OTH  TEST 

TB  LUNG  NODULAR-UNSPEC 

TB  LUNG  NODULAR-NO  EXAM  ... 
TB  LUNG  NODUL-EXAM  UNKN  ... 
TB  LUNG  NODULAR-MICRO  DX  .. 
TB  LUNG  NODULAR-CULT  DX  .... 
TB  LUNG  NODULAR-HISTO  DX  ... 
TB  LUNG  NODULAR-OTH  TEST  .. 

TB  LUNG  W  CAVITY-UNSPEC 

TB  LUNG  W  CAVITY-NO  EXAM  ... 
TB  LUNG  CAVITY-EXAM  UNKN  ... 
TB  LUNG  W  CAVIT-MICRO  DX  .... 
TB  LUNG  W  CAVITY-CULT  DX  .... 

TB  LUNG  W  CAVIT-HISTO  DX  

TB  LUNG  W  CAVIT-OTH  TEST  .... 

TB  OF  BRONCHUS-UNSPEC  

TB  OF  BRONCHUS-NO  EXAM  

TB  OF  BRONCHUS-EXAM  UNKN 
TB  OF  BRONCHUS-MICRO  DX  .... 

TB  OF  BRONCHUS-CULT  DX  

TB  OF  BRONCHUS-HISTO  DX 

TB  OF  BRONCHUS-OTH  TEST  .... 

TB  LUNG  FIBROSIS-UNSPEC 

TB  LUNG  FIBROSIS-NO  EXAM  .... 
TB  LUNG  FIBROS-EXAM  UNKN  .. 

TB  LUNG  FIBROS-MICRO  DX 

TB  LUNG  FIBROSIS-CULT  DX  

TB  LUNG  FIBROS-HISTO  DX  

TB  LUNG  FIBROS-OTH  TEST  

TB  BRONCHIECTASIS-UNSPEC  .. 

TB  BRONCHIECT-NO  EXAM  

TB  BRONCHIECT-EXAM  UNKN  ... 

TB  BRONCHIECT-MICRO  DX 

TB  BRONCHIECT-CULT  DX  

TB  BRONCHIECT-HISTO  DX 

TB  BRONCHIECT-OTH  TEST 

TB  PNEUMONIA-UNSPEC 

TB  PNEUMONIA-NO  EXAM  

TB  PNEUMONIA-EXAM  UNKN  

TB  PNEUMONIA-MICRO  DX 

TB  PNEUMONIA-CULT  DX  

TB  PNEUMONIA-HISTO  DX 

TB  PNEUMONIA-OTH  TEST 


MDC 


33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 


Addendum  F.— lCD-9  Codes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

HOSPITAL  Outpatient  PPS— Continued 


ICD-9 


01170 
01171 
01172 
01173 
01174 
01175 
01176 
01180 
01181 
01182 
01183 
01184 
01185 
01186 
01190 
01191 
01192 
01193 
01194 
01195 
01196 
01200 
01201 
01202 
01203 
01204 
01205 
01206 
01210 
0121 T 
01212 
01213 
01214 
01215 
01216 
01220 
01221 
01222 
01223 
01224 
01225 
01226 
01230 
01231 
01232 
01233 
01234 
01235 
01236 
01280 
01281 
01282 
01283 
01284 
01285 
01286 
01300 
01301 
01302 
01303 
01304 
01305 
01306 
01310 
01311 
01312 
01313 
01314 
01315 
01316 
01320 
01321 
01322 
01323 
01324 
01325 


ICD-9  Description 


TB  PNEUMOTHORAX-UNSPEC 

TB  PNEUMOTHORAX-NO  EXAM  ... 
TB  PNEUMOTHORX-EXAM  UNKN  . 
TB  PNEUMOTHORAX-MICRO  DX  .. 
TB  PNEUMOTHORAX-CULT  DX  .... 
TB  PNEUMOTHORAX-HISTO  DX  ... 
TB  PNEUMOTHORAX-OTH  TEST  .. 
PULMONARY  TB  NEC-UNSPEC  .... 
PULMONARY  TB  NEC-NO  EXAM  .. 

PULMON  TB  NEC-EXAM  UNKN  

PULMON  TB  NEC-MICRO  DX  

PULMON  TB  NEC-CULT  DX 

PULMON  TB  NEC-HISTO  DX  

PULMON  TB  NEC-OTH  TEST  

PULMONARY  TB  NOS-UNSPEC  .... 
PULMONARY  TB  NOS-NO  EXAM  .. 

PULMON  TB  NOS-EXAM  UNKN 

PULMON  TB  NOS-MICRO  DX  ..™... 

PULMON  TB  NOS-CULT  DX 

PULMON  TB  NOS-HISTO  DX  ™ 

PULMON  TB  NOS-OTH  TEST  

TB  PLEURISY-UNSPEC 

TB  PLEURISY-NO  EXAM  

TB  PLEURISY-EXAM  UNKN  

TB  PLEURISY-MICRO  DX 

JB  PLEURISY-CULT  DX  

TB  PLEURISY-HISTOLOG  DX  

TB  PLEURISY-OTH  TEST 

TB  THORACIC  NODES-UNSPEC  ... 

TB  THORAX  NODE-NO  EXAM  

TB  THORAX  NODE-EXAM  UNKN  .. 

TB  THORAX  NODE-MICRO  DX 

TB  THORAX  NODE-CULT  DX  

TB  THORAX  NODE-HISTO  DX  

TB  THORAX  NODE-OTH  TEST  

ISOL  TRACHEAL  TB-UNSPEC  

ISOL  TRACHEAL  TB-NO  EXAM  

ISOL  TRACH  TB-EXAM  UNKN  

ISOLAT  TRACH  TB-MICRO  DX  ...... 

ISOL  TRACHEAL  TB-CULT  DX  

ISOLAT  TRACH  TB-HISTO  DX  

ISOLAT  TRACH  TB-OTH  TEST  

TB  URYNGITIS-UNSPEC  

TB  URYNGITIS-NO  EXAM 

TB  LARYNGITIS-EXAM  UNKN 

TB  LARYNGITIS-MICRO  DX „.. 

TB  LARYNGITIS-CULT  DX 

TB  LARYNGITIS-HISTO  DX  

TB  URYNGITIS-OTH  TEST  

RESP  TB  NEC-UNSPEC  

RESP  TB  NEC-NO  EXAM  . ........ 

RESP  TB  NEC-EXAM  UNKN  

RESP  TB  NEC-MICRO  DX „.. 

RESP  TB  NEC-CULT  DX  

RESP  TB  NEC-HISTO  DX 

RESP  TB  NEC-OTH  TEST 

TB  MENINGITIS-UNSPEC 

TB  MENINGITIS-NO  EXAM 

TB  MENINGITIS-EXAM  UNKN  

TB  MENINGITIS-MICRO  DX  

TB  MENINGITIS-CULT  DX  . .. 

TB  MENINGITIS-HISTO  DX  

TB  MENINGITIS-OTH  TEST 

TUBRCLMA  MENINGES-UNSPEC  . 
TUBRCLMA  MENING-NO  EXAM  .... 
TUBRCLMA  MENIN-EXAM  UNKN  .. 
TUBRCLMA  MENING-MICRO  DX  ... 
TUBRCLMA  MENIN6-CULT  DX  ..... 
TUBRCLMA  MENING-HISTO  DX  .... 
TUBRCLMA  MENINGOTH  TEST  ... 
TUBERCULOMA  BRAIN-UNSPEC  .. 

TUBRCLOMA  BRAIN-NO  EXAM 

TUBRCLMA  BRAIN-EXAM  UNKN  ... 
TUBRCLOMA  BRAIN-MICRO  DX  ... 

TUBRCLOMA  BRAIN-CULT  DX 

TUBRCLOMA  BRAIN-HISTO  DX  .... 


MDC 


33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
33 
33 
33 
33 
33 
33 
33 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 


1C0-9  Cod«»  pracadad  t>y  an  astarisk  ara  codas  mat  ara  not  valid  as  a  raason  lor  tha  visit 


*tCD-9  Codas  pracadad  l>y  an  aslsrisk  ara  coda*  that  ara  not  valid  as  a  reason  tor  tha  visit 
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ICD-9 


ICD-9  Description 


01326 

01330 

01331 

01332 

01333 

01334 

01335 

01336 

01340 

01341 

01342 

01343 

01344 

01345 

01346 

01350 

01351 

01352 

01353 

01354 

01355 

01356 

01360 

01361 

01362 

01363 

01364 

01365 

01366 

01380 

01381 

01382 

01383 

01384 

01385 

01386 

01390 

01391 

01392 

01393 

01394 

01395 

01396 

01400 

01401 

01402 

01403 

01404 

01405 

01406 

01480 

01481 

01482 

01483 

01484 

01485 

01486 

01500 

01501 

01502 

01503 

01504 

01505 

01506 

01510 

01511 

01512 

01513 

01514 

01515 

01516 

01520 

01521 

01522 

01523 

01524 


tubrclgma  brain-oth  test  .. 

TB  BRAIN  ABSCESS-UNSPEC  .... 
TB  brain  ABSCESS-NO  EXAM  ... 

TB  BRAIN  ABSC-EXAM  UNKN  

TB  BRAIN  ABSC-MICRO  DX  

TB  BRAIN  ABSCESS-CULT  DX  .... 

TB  BRAIN  ABSC-HISTO  DX  

TB  BRAIN  ABSC-OTH  TEST 

TUBRCLMA  SP  CORD-UNSPEC  .. 
TUBRCLMA  SP  CORD-NO  EXAM 
TUBRCLMA  SP  CD-EXAM  UNKN  . 
TUBRCLMA  SP  CRD-MICRO  DX  . 
TUBRCLMA  SP  CORD-CULT  DX  . 
TUBRCLMA  SP  CRD-HISTO  DX  .. 
TUBRCLMA  SP  CRD-OTH  TEST  .. 
TB  SP  CRD  ABSCESS-UNSPEC  .. 

TB  SP  CRD  ABSC-NO  EXAM  

TB  SP  CRD  ABSC-EXAM  UNKN  .. 

TB  SP  CRD  ABSC-MICRO  DX 

TB  SP  CRD  ABSC-CULT  DX  

TB  SP  CRD  ABSC-HISTO  DX 

TB  SP  CRD  ABSC-OTH  TEST 

TB  ENCEPHALITIS-UNSPEC 

TB  ENCEPHALITIS-NO  EXAM 

TB  ENCEPHALIT-EXAM  UNKN  .... 
TB  ENCEPHALITIS-MICRO  DX  .... 

TB  ENCEPHALITIS-CULT  DX  

TB  ENCEPHAUTIS-HISTO  DX  

TB  ENCEPHALITIS-OTH  TEST 

CNS  TB  NEC-UNSPEC  -. 

CNS  TB  NEC-NO  EXAM  

CNS  TB  NEC-EXAM  UNKN 

CNS  TB  NEC-MICRO  DX  

CNS  TB  NEC-CULT  DX 

CNS  TB  NEC-HISTO  DX  

CNS  TB  NEC-OTH  TEST  

CNS  TB  NOS-UNSPEC  

CNS  TB  NOS-NO  EXAM  

CNS  TB  NOS-EXAM  UNKN  

CNS  TB  NOS-MICRO  DX 

CNS  TB  NOS-CULT  DX 

CNS  TB  NOS-HISTO  DX  

CNS  TB  NOS-OTH  TEST 

TB  PERITONITIS-UNSPEC  

TB  PERITONITIS-NO  EXAM  

TB  PERITONITIS-EXAM  UNKN  ... 

TB  PERITONITIS-MICRO  DX  

TB  PERITONITIS-CULT  DX  

TB  PERITONITIS-HISTO  DX 

TB  PERITONITIS-OTH  TEST  

INTESTINAL  TB  NEC-UNSPEC  ... 

INTESTIN  TB  NEC-NO  EXAM 

INTEST  TB  NEC-EXAM  UNKN  .... 
INTESTIN  TB  NEC-MICRO  DX  .... 

INTESTIN  TB  NEC-CULT  DX  

INTESTIN  TB  NEC-HISTO  DX  

INTESTIN  TB  NEC-OTH  TEST  .... 

TB  OF  VERTEBRA-UNSPEC  

TB  OF  VERTEBRA-NO  EXAM  

TB  OF  VERTEBRA-EXAM  UNKN 
TB  OF  VERTEBRA-MICRO  DX  .... 

TB  OF  VERTEBRA-CULT  DX  

TB  OF  VERTEBRA-HISTO  DX 

TB  OF  VERTEBRA-OTH  TEST  .... 

TB  OF  HIP-UNSPEC  

TB  OF  HIP-NO  EXAM 

TB  OF  HIP-EXAM  UNKN 

TB  OF  HIP-MICRO  DX  

TB  OF  HIP-CULT  DX 

TB  OF  HIP-HISTO  DX  

TB  OF  HIP-OTH  TEST  

TB  OF  KNEE-UNSPEC 

TB  OF  KNEE-NO  EXAM 

TB  OF  KNEE-EXAM  UNKN  

TB  OF  KNEE-MICRO  DX  

TB  OF  KNEE-CULT  DX  


MDC 


63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 


24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
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ICD-9 


01525 

01526 

01550 

01561 

01552 

01553 

01554 

01555 

01556 

01560 

01561 

01562 

01563 

01564 

01565 

01566 

01570 

01571 

01572 

01573 

01574 

01575 

01576 

01580 

01561 

01562 

01583 

01584 

01585 

01586 

01590 

01591 

01592 

01593 

01594 

01595 

01596 

01600 

01601 

01602 

01603 

01604 

01605 

01606 

01610 

01611 

01612 

01613 

01614 

01615 

01616 

01620 

01621 

01622 

01623 

01624 

01625 

01626 

01630 

01631 

01632 

01633 

01634 

01635 

01636 

01640 

01641 

01642 

01643 

01644 

01645 

01646 

01650 

01651 

01652 

01653 


ICD-9  Description 


TB  OF  KNEE-HISTO  DX  

TB  OF  KNEE-OTH  TEST 

TB  OF  LIMB  BONES-UNSPEC  ... 

TB  LIMB  BONES-NO  EXAM 

TB  UMB  BONES-EXAM  UNKN  ... 

TB  UMB  BONES-MICRO  DX  

TB  LIMB  BONES-CULT  DX 

TB  UMB  BONES-HISTO  DX  

TB  UMB  BONES-OTH  TEST  

TB  OF  MAST0ID-UNSP6C  

TB  OF  MASTOID-NO  EXAM  

TB  OF  MASTOID-EXAM  UNKN  .. 

TB  OF  MASTOID4»«ICRO  DX  

TB  OF  MASTOIDCULT  DX  „. 

TB  OF  MASTOtD+IISTO  DX 

TB  OF  MASTOIDOTH  TEST  ...... 

TB  OF  BONE  NECONSPEC  

TB  OF  BONE  NEC-NO  EXAM 

TB  OF  BONE  NEC-EXAM  UNKN 
TB  OF  BONE  NEC-MICRO  DX  ... 

TB  OF  BONE  NEC-CULT  DX 

TB  OF  BONE  NEC-HISTO  DX  _.. 
TB  OF  BONE  NEC-OTH  TEST  ... 

TB  OF  JOINT  NEC-UNSPEC  

TB  OF  JOINT  NEC-NO  EXAM  .... 

TB  JOINT  NEC-EXAM  UNKN 

TB  OF  JOINT  NEC-MICRO  DX  ... 

TB  OF  JOINT  NEC-CULT  DX 

TB  OF  JOINT  NEC-HISTO  DX  .... 
TB  OF  JOINT  NEOOTH  TEST  ... 
TB  BONE/JOINT  NOS-UNSPEC  ., 

TB  BONE/JT  NOS-NO  EXAM , 

TB  BONE/JT  NOS-EXAM  UNKN  .. 
TB  BONE/JT  NOS-MICRO  DX  .... 

TB  BONE/JT  NOS<aJLT  DX 

TB  BONE/JT  NOS-HISTO  DX  

TB  BONBJT  NOS-OTH  TEST  

TB  OF  KIDNEY-UNSPEC  

TB  OF  KIDNEY-NO  EXAM  

TB  OF  KIDNEY-EXAM  UNKN  ...... 

TB  OF  KIDNEY-MICRO  DX 

TB  OF  KIDNEY-CULT  DX  

TB  OF  KIDNEY-HISTO  DX 

TB  OF  KIDNEY-OTH  TEST 

TB  OF  BLADDER-UNSPEC  

TB  OF  BLADDER-NO  EXAM 

TB  OF  BLADDER-EXAM  UNKN  .„ 
TB  OF  BLADDER-MICRO  DX  ...... 

TB  OF  BLADDER-CULT  DX 

TB  OF  BLADDER-HISTO  DX  

TB  OF  BLADDER-OTH  TEST  . 

TB  OF  URETER-UNSPEC 

TB  OF  URETER-NO  EXAM 

TB  OF  URETER-EXAM  UNKN 

TB  OF  URETER-MICRO  DX 

TB  OF  URETER-CULT  DX  .... 

TB  OF  URETER-HISTO  DX  

TB  OF  URETER-OTH  TEST 

TB  URINARY  NEC-UNSPEC 

TB  URINARY  NEC-NO  EXAM  . 

TB  URINARY  NEC-EXAM  UNKN  . 
TB  URINARY  NEC-MICRO  DX  .... 

TB  URINARY  NEC-CULT  DX  

TB  URINARY  NEC-HISTO  DX  

TB  URINARY  NEC-OTH  TEST 

TB  EPIDIDYMIS-UNSPEC 

TB  EPIDIDYMIS-NO  EXAM  

TB  EPIDIDYMIS-EXAM  UNKN  

TB  EPIOIDYMIS-MICRO  DX 

TB  EP1DIDYMIS-CULT  DX  

TB  EP1DIDYMIS-HIST0  DX .... 

TB  EPIDIDYMIS-OTH  TEST 

TB  MALE  GENIT  NEC-UNSPEC  ... 
TB  MALE  GEN  NEC-NO  EXAM  .... 

TB  MALE  GEN  NEC-EX  UNKN 

TB  MALE  GEN  NEC-MICRO  DX  ... 


MDC 


24 

24 

24 

24 

24 

24 

24 

24 

24 

31 

31 

31 

31 

31 

31 

31 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

53 

53 

53 

53 

53 

S3 

S3 

53 

53 

53 

53 

S3 

53- 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 


1CO-9  Codes  preceded  by  an  astensk  are  codes  that  are  not  valid  as  a  reason  lor  the  visit 


*K:0-9  Codas  preceded  by  an  attaritk  are  codw  Owl  are  nol  vaNd  as  a  raMon  lor  tw  «M. 
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iCD-e 


01654  TB  male  gen  NEC-CULT  DX  

01655  TB  MALE  GEN  NEC-HISTO  DX 

01656  TB  MALE  GEN  NEC-OTH  TEST 

01660  TB  OVARY  &  TUBE-UNSPEC 

01661  TB  OVARY  &  TUBE-NO  EXAM  

01662  TB  OVARY/TUBE-EXAM  UNKN 

01663  TB  OVARY  &  TUBE-MICRO  DX  

01664  TB  OVARY  &  TUBE-CULT  DX  

01665  TB  OVARY  &  TUBE-HISTO  DX  

01666  TB  OVARY  &  TUBE-OTH  TEST 

01670  TB  FEMALE  GEN  NEC-UNSPEC  ... 

01671  TB  FEM  GEN  NEC-NO  EXAM  

01672  TB  FEM  GEN  NEC-EXAM  UNKN  .... 

01673  TB  FEM  GEN  NEC-MICRO  DX 

01674  TB  FEM  GEN  NEC-CULT  DX 

01675  TB  FEM  GEN  NEC-HISTO  DX  

01676  TB  FEM  GEN  NEC-OTH  TEST  

01690  GU  TB  NOS-UNSPEC  

01691  GU  TB  NOS-NO  EXAM  

01692  GU  TB  NOS-EXAM  UNKN 

01693  GU  TB  NOS-MICRO  DX  

01694  GU  TB  NOS-CULT  DX 

01695  GU  TB  NOS-HISTO  DX 

01696  GU  TB  NOS-OTH  TEST  

01700  TB  SKIN/SUBCUTAN-UNSPEC  

01701  TB  SKIN/SUBCUT-NO  EXAM 

01702  TB  SKIN/SUBCUT-EXAM  UNKN  .... 

01703  TB  SKIN/SUBCUT-MICRO  DX  

01704  TB  SKIN/SUBCUT-CULT  DX 

01706    TB  SKIN/SUBCUT-HISTO  DX  

01706    TB  SKIN/SUBCUTOTH  TEST  

01710  ERYTHEMA  NODOS  TB-UNSPEC 

01711  ERYTHEM  NODOS  TB-NO  EXAM  . 

01712  ERYTHEM  NOD  TB-EXAM  UNKN  . 

01713  ERYTHEM  NOD  TB-MICRO  DX 

01714  ERYTHEM  NODOS  TB-CULT  DX  .. 

01715  ERYTHEM  NOD  TB-HISTO  DX 

01716  ERYTHEM  NOD  TB-OTH  TEST 

01720  TB  PERIPH  LYMPH-UNSPEC 

01721  TB  PERIPH  LYMPH-NO  EXAM 

01722  TB  PERIPH  LYMPH-EXAM  UNK  .... 

01723  TB  PERIPH  LYMPH-MICRO  DX  .... 

01724  TB  PERIPH  LYMPH-CULT  DX  

01725  TB  PERIPH  LYMPH-HISTO  DX  

01726  TB  PERIPH  LYMPH-OTH  TEST  .... 

01730  TB  OF  EYE-UNSPEC  

01731  TB  OF  EYE-NO  EXAM 

01732  TB  OF  EYE-EXAM  UNKN 

01733  TB  OF  EYE-MICRO  DX  

01734  TB  OF  EYE-CULT  DX „. 

01735  TB  OF  EYE-HISTO  DX  

01736  TB  OF  EYE-OTH  TEST  

01740  TB  OF  EAR-UNSPEC  

01741  TB  OF  EAR-NO  EXAM  

01742  TB  OF  EAR-EXAM  UNKN  ..: 

01743  TB  OF  EAR-MICRO  DX  

01744  TB  OF  EAR-CULT  DX  ,. 

01745  TB  OF  EAR-HISTO  DX 

01746  TB  OF  EAR-OTH  TEST  

01750  TB  OF  THYROID-UNSPEC  

01751  TB  OF  THYROID-NO  EXAM  

01752  TB  OF  THYROID-EXAM  UNKN 

01753  TB  OF  THYROID-MICRO  DX  

01754  TB  OF  THYROID<;ULT  DX 

01755  TB  OF  THYROID+IISTO  DX  

01766    TB  OF  THYROID-OTH  TEST  

01760  TB  OF  ADRENAL-UNSPEC  

01761  TB  OF  ADRENAL-NO  EXAM 

01762  TB  OF  ADRENAL-EXAM  UNKN  ... 

01763  TB  OF  ADRENAL-MICRO  DX  

01764  TB  OF  ADRENAL-CULT  DX 

01765  TB  OF  ADRENAL-HISTO  DX  

01766  TB  OF  ADRENAL-OTH  TEST  

01770  TB  OF  SPLEEN-UNSPEC  

01771  TB  OF  SPLEEN-NO  EXAM  

01772  TB  OF  SPLEEN-EXAM  UNKN 


ICD-9  Description 


MDC 


53 

53 

53 

56 

56 

56 

56 

56 

56 

56 

56 

56 

56 

56 

56 

56 

56 

53 

53 

53 

53 

53 

53 

53 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

86 

86 

86 

86 

86 

86 

86 

68 

68 

68 

68 

68 

68 

68 

31 

31 

31 

31 

31 

31 

31 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

86 

86 

86 


ADDENDUM  F.— ICD-9  Codes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

HOSPITAL  Outpatient  PPS— Continued 


ICD-9 


01773 

01774 

01775 

01776 

01780 

01781 

01782 

01783 

01784 

01785 

01786 

01790 

01791 

01792 

01793 

01794 

01795 

01796 

01800 

01801 

01802 

01803 

01804 

01805 

01806 

01880 

01881 

01882 

01883 

01884 

01885 

01886 

01800 

01891 

01892 

01893 

01894 

01895 

01896 

0200 

0201 

0202 

0203 

0204 

0205 

0208 

0209 

0210 

0211 

0212 

0213 

0218 

0219 

0220 

0221 

0222 

0223 

0228 

0229 

0230 

023^ 

0232 

0233 

0238 

0239 

024 

02S 

0260 

0261 

0289 

0270 

0271 

0272 

0278 

0279 

0300 


ICD-9  Description 


TB  OF  SPLEEN-MICRO  DX 

TB  OF  SPLEEN-CULT  DX 

TB  OF  SPLEEN-HISTO  DX „ 

TB  OF  SPLEEN-OTH  TEST  

TB  ESOPHAGUS-UNSPEC 

TB  ESOPHAGUS-NO  EXAM  

TB  ESOPHAGUS-EXAM  UNKN  .. 
TB  ESOPHAGUS-MICRO  DX  ...... 

TB  ESOPHAGUS-CULT  DX  

TB  ESOPHAGUS-HISTO  DX 

TB  ESOPHAGUS-OTH  TEST 

TB  OF  ORGAN  NEC-UNSPEC  ... 
TB  OF  ORGAN  NEC-NO  EXAM  .. 
TB  ORGAN  NEC-EXAM  UNKN  ... 
TB  OF  ORGAN  NEC-MICRO  DX 
TB  OF  ORGAN  NEC-CULT  DX  ... 
TB  OF  ORGAN  NEC-HISTO  DX  . 
TB  OF  ORGAN  NEC-OTH  TEST 
ACUTE  MIUARY  TB-UNSPEC  .... 
ACUTE  MILIARY  TB-NO  EXAM  .. 
AC  MILIARY  TB-EXAM  UNKN  .... 

AC  MILIARY  TB-MICRO  DX  

ACUTE  MILIARY  TB-CULT  DX  ... 

AC  MILIARY  TB+IISTO  DX  

AC  MILIARY  TB-OTH  TEST  

MILIARY  TB  NEC-UNSPEC  

MILIARY  TB  NEC-NO  EXAM  . 

MIUARY  TB  NEC-EXAM  UNKN  .. 
MIUARY  TB  NEC-MICRO  DX  „... 

MIUARY  TB  NEC-CULT  DX 

MILIARY  TB  NEC-HISTO  DX  ...... 

MIUARY  TB  NEC-OTH  TEST  

MIUARY  TB  NOS-UNSPEC  

MIUARY  TB  NOS-NO  EXAM  ...... 

MIUARY  TB  NOS-EXAM  UNKN  „ 

MIUARY  TB  N0S-MK:R0  DX  

MIUARY  TB  NOS-CULT  DX 

MILIARY  TB  NOS44ISTO  DX  

MILIARY  TB  NOS-OTH  TEST  

BUBONIC  PLAGUE  


ceuuuxutaneous  plague  .... 

septicemk;  plague 

primary  pneumonic  plague  ... 
secondary  pneumon  plaque 

pneumonic  plague  nos 

other  types  of  plague  

plague  nos 


ULCEROGLANOUL  TULAREMIA 

ENTERIC  TULAREMIA  „.... 

PULMONARY  TULAREMIA  


OCULOGLANOULAR  TULAREMIA 

TULAREMIA  NEC  

TULAREMIA  NOS  ^ 


CUTANEOUS  ANTHRAX 

PULMONARY  ANTHRAX  

GASTROINTESTINAL  ANTHRAX 

ANTHRAX  SEPTICEMIA  _ 

OTHER  ANTHRAX  MANIFEST  __ 

ANTHRAX  NOS  _ 

BRUCELLA  MEUTENSIS 

BRUCELLA  ABORTUS _„. 

BRUCELLA  SUIS 

BRUCELLA  CANIS 

BRUCELLOSIS  NEC 

BRUCELLOSIS  NOS 

GLANDERS . . 

MEUOI008JS  


SPIRILLARY  FEVER 

STREPTOBACILLARY  FEVER  . 

RAT-aiTE  FEVER  NOS  

USTEHIOSIS  


ERYSIPELOTHRUC  INFECTION 

PASTEURELLOSIS 

ZOONOTIC  BACT  DIS  NEC 

ZOONOTIC  BACT  DIS  NOS 

LEPROMATOUS  LEPROSY  . 


MDC 


86 
86 
86 
86 
41 
41 
41 
41 
41 
41 
41 
97 
97 
97 
97 
^7 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
33 
33 
33 
97 
97 
97 
41 
33 
97 
97 
97 
18 
33 
41 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 


'ICO-9  Codes  preceded  by  an  asterisk  are  codes  that  are  not  valid  as  a  reason  for  ttw  visit 


nCO^  CedM  piaoidid  by  I 


#^  r_l      f\f 


C^v^fAvnVkAf    Q       1  QOQ  / 'Di*rkr\«-kCCi/1     Cllloc 


^  _M   1  r 


•. 1 


t  nna  I  D-n«. 


r^A      DiiIab 


A7fU.') 
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ICD-9 


0301 
0302 
0303 
0308 
0309 
0310 
0311 
0318 
0319 
0320 
0321 
0322 
0323 
03281 
03282 
03283 
03284 
03285 
03289 
0329 
0330 
0331 
0338 
0339 
0340 
0341 
035 
0360 
0361 
0362 
0363 
03640 
03641 
03642 
03643 
03681 
03682 
03689 
0369 
037 
0380 
0382 
0383 
03840 
03841 
03842 
03843 
03844 
03849 
0388 
0389 
0390 
0391 
0392 
0393 
0394 
0398 
0399 
0400 
0401 
0402 
0403 
04081 
04089 
04100 
04101 
04102 
04103 
04104 
04105 
04109 
04110 
04111 
04119 
0412 
0413 


ICO-9  Description 


TUBERCULOID  LEPROSY  .... 
INDETERMir4ATE  LEPROSY 

borderline  leprosy 

leprosy  nec  

leprosy  nos 


PULMONARY  MYCOBACTERIA 

CUTANEOUS  MYCOBACTERIA 

MYCOBACTERIAL  DIS  NEC 

MYCOBACTERIAL  DIS  NOS 

FAUCIAL  DIPHTHERIA  

NASOPHARYNX  DIPHTHERIA  . 

ANT  NASAL  DIPHTHERIA  

LARYNGEAL  DIPHTHERIA  

CONJUNCTIVAL  DIPHTHERIA  

DIPHTHERITIC  MYOCARDITIS  

DIPHTHERITIC  PERITONITIS 

DIPHTHERITIC  CYSTITIS  

CUTANEOUS  DIPHTHERIA  

DIPHTHERIA  NEC  

DIPHTHERIA  NOS  „ 

BORDETELLA  PERTUSSIS  

BORDETELLA  PARAPERTUSSIS  .. 

WHOOPING  COUGH  NEC „.. 

WHOOPING  COUGH  NOS 

STREP  SORE  THROAT  

SCARLET  FEVER  

ERYSIPELAS 

MENINGOCOCCAL  MEnInGITIS  ... 

MENINGOCOCC  ENCEPHAUTIS  ... 

MENINGOCOCCEMIA  

MENINGOCOCC  ADRENAL  SYND 
MENINGOCOCC  CARDITIS  NOS  ... 
MENINGOCOCC  PERICARDITIS  ... 
MENINGOCOCC  ENDOCARDITIS 
MENINGOCOCC  MYOCARDITIS  .... 
MENINGOCOCC  OPTIC  NEURIT  .. 
MENINGOCOCC  ARTHROPATHY 
MENINGOCOCCAL  INFECT  NEC  . 
MENINGOCOCCAL  INFECT  NOS  . 

TETANUS  

STREPTOCOCCAL  SEPTICEMIA  .. 
PNEUMOCOCCAL  SEPTICEMIA  ... 

ANAEROBIC  SEPTICEMIA  „.. 

GRAM-NEG  SEPTICEMIA  NOS  ..... 

H.  INFLUENAE  SEPTICEMIA 

E  COLI  SEPTICEMIA 

PSEUDOMONAS  SEPTICEMIA  ..... 

SERRATIA  SEPTICEMIA 

GRAM-NEG  SEPTICEMIA  NEC  

SEPTICEMIA  NEC  

SEPTICEMIA  NOS  

CUTANEOUS  ACTINOMYCOSIS  ... 
PULMONARY  ACTINOMYCOSIS  .. 
ABDOMINAL  ACTINOMYCOSIS  .... 
CERVICOFAC  ACTINOMYCOSIS  .. 

MADURA  FOOT _... 

ACTINOMYCOSIS  NEC „. 

ACTINOMYCOSIS  NOS  

GAS  GANGRENE  

RHINOSCLEROMA 

WHIPPLE'S  DISEASE  „.. 

NECROBACILLOSIS _.. 

TROPICAL  PYOMYOSmS 


MDC 


BACTERIAL  DISEASES  NEC 

STREPTOCOCCUS  UNSPECF 

STREPTOCOCCUS  GROUP  A  

STREPTOCOCCUS  GROUP  B „.. 

STREPTOCOCCUS  GROUP  C 

STREPTOCOCCUS  GROUP  D 

STREPTOCOCCUS  GROUP  G 

OTHER  STREPTOCOCCUS  

STAPHYLOCOCCUS  UNSPCFIED 

STAPHYLOCOCCUS  AUREUS 

OTHER  STAPHYLOCOCCUS  

PNEUMOCOCCUS  INFECT  NOS 

KLEBSIELLA  INFECT  NOS  


97 

97 

97 

97 

97 

33 

18 

97 

97 

31 

31 

31 

31 

68 

36 

41 

53 

18 

97 

97 

33 

33 

33 

33 

31 

97 

18 

63 

63 

97 

97 

36 

36 

36 

36 

68 

24 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

18 

33 

41 

18 

18 

97 

97 

97 

97 

41 

97 

24 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 
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ADDENDUM  F.— ICD-9  CODES  WITH  MAJOR  DIAGNOSTIC  CATEGORIES  (MDCS)  FOR  PAYMENT  OF  MEDICAL  VISITS  UNDER  THE 

HOSPITAL  CXjtpatient  PPS— Continued 


ICD-9 


ICD-9  Description 


0414 
0415 
0416 
0417 
04181 
04182 
04183 
04184 
04185 
04186 
04189 
0419 
042 
04500 
04501 
04502 
04503 
04510 
04511 
04512 
04513 
04520 
04521 
04522 
04523 
04590 
04591 
04592 
04593 
0460 
0461 
0462 
0463 
0468 
0469 
0470 
0471 
0478 
0479 
048 
0490 
0491 
0498 
0499 
0500 
0501 
0502 
0509 
0510 
0511 
0512 
0519 
0520 
0521 
0527 
0528 
0529 
0530 
05310 
05311 
05312 
05313 
06319 
05320 
05321 
05322 
05329 
05371 
05379 
0538 
0539 
0540 
05410 
05411 
05412 
05413 


E.  COLI  INFECT  NOS  

H.  INFLUENZAE  INFECT  NOS  

PROTEUS  INFECTION  NOS 

PSEUDOMONAS  INFECT  NOS  .... 

MYCOPLASMA  

BACILLUS  FRAGIUS 

CLOSTRIDIUM  PERFRINGENS  .... 

OTHER  ANAEROBES  

OTH  GRAM  NEGATV  BACTERIA 

HELICOBACTER  PYLORI  

OTH  SPECF  BACTERIA 

BACTERIAL  INFECTION  NOS  

HUMAN  IMMUNO  VIRUS  DIS  

AC  BULBAR  POLIO-TYPE  NOS  .. 

AC  BULBAR  POLIO-TYPE  1  

AC  BULBAR  POLIO-TYPE  2  

AC  BULBAR  POLIO-TYPE  3  

PARAL  POLIO  NEC-TYPE  NOS  .. 

PARAL  POUO  NEC-TYPE  1  « 

PARAL  POLIO  NEC-TYPE  2 

PARAL  POLIO  NEC-TYPE  3  

NONPARALY  POLIO-TYPE  NOS  . 
NONPARALYT  POUO-TYPE  1  .... 
NONPARALYT  POLIO-TYPE  2  .... 
NONPARALYT  POLIO-TYPE  3  .... 

AC  POLIO  NOS-TYPE  NOS 

AC  POUO  NOS-TYPE  1  

AC  POUO  NOS-TYPE  2 

AC  POUO  NOS-TYPE  3 

KURU 


MDC 


JAK0B-CREUT2FELDT  DIS  ™. 

SUBAC  SCLEROS  PANENCEPH  .. 
PROG  MULTIFOC  LEUKOENCEP  . 
CNS  SLOW  VIRUS  INFEC  NEC  .... 
CNS  SLOW  VIRUS  INFEC  NOS  .... 

COXSACKIE  VIRUS  MENING 

ECHO  VIRUS  MENINGITIS 

VIRAL  MENINGITIS  NEC  

VIRAL  MENINGITIS  NOS  ™ 

OTH  ENTEROVIRAL  CNS  DIS 

LYMPHOCYTIC  CHORIOMENING 

ADENOVIRAL  MENINGITIS  

VIRAL  ENCEPHAUTIS  NEC  

VIRAL  ENCEPHALITIS  NOS 

VARIOLA  MAJOR  

ALASTRIM 

MODIFIED  SMALLPOX  

SMALLPOX  NOS 

COWPOX  

PSEUDOCOWPOX 


CONTAGIOUS  PUSTULAR  DERM  .. 

PARAVACCINIA  NOS  

POSTVARICELLA  ENCEPHAUT  ..... 

VARICELLA  PNEUMONITIS 

VARICELLA  COMPLICAT  NEC 

VARICELLA  COMPUCAT  NOS 

VARICELLA  UNCOMPLICATED  .„... 

HERPES  ZOSTER  MENINGITIS 

H  ZOSTER  NERV  SYST  NOS  

GENICULATE  HERPES  ZOSTER  .... 
POSTHERPES  TRIGEM  NEURAL  .. 
POSTHERPES  POLYNEUROPATH 

H  ZOSTER  NERV  SYST  NEC 

HERPES  ZOSTER  OF  EYEUD  . 

H  ZOSTER  KERATOCONJUNCT  ... 

H  ZOSTER  IRIDOCYCLITIS 

HERPES  ZOSTER  OF  EYE  NEC  .... 
H  ZOSTER  OTITIS  EXTERNA 


H  ZOSTER  COMPLICATED  NEC  

H  ZOSTER  COMPLICATED  NOS  

HERPES  ZOSTER  NOS 

ECZEMA  HERPETICUM 

GENITAL  HERPES  NOS  

HERPETIC  VULVOVAGINITIS  

HERPETIC  ULCER  OF  VULVA 

HERPETIC  INFECT  OF  PENIS 


:::i:: 


97 

97 

97 

97 

97 

97 

97 

97 

97 

41 

97 

97 

86 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

97 

63 

63 

63 

63 

97 

97 

97 

97 

97 

18 

18 

97 

63 

33 

97 

97 

97 

63 

63 

63 

63 

63 

63 

68 

68 

68 

68 

31 

97 

97 

18 

18 

97 

97 

97 

97 
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ICD-9 


05419 
0542 
0543 
05440 
05441 
05442 
05443 
05444 
05449 
0545 
0546 
05471 
05472 
05473 
06479 
0548 
0549 
0550 
0551 
0552 
05571 
05579 
0558 
0559 
05600 
05601 
05609 
05671 
05679 
0568 
0569 
0570 
0578 
0579 
0600 
0601 
0609 
061 
0620 
0621 
0622 
0623 
0624 
0625 
0628 
0629 
0630 
0631 
0632 
0638 
0639 
064 
0«0 
0661 
0652 
0653 
0664 
0668 
0669 
0660 
0661 
0662 
0663 
0668 
0669 
0700 
0701 

07020 

07021 

07022 

07023 

07030 

07031 

07032 

07033 

07041 


ICD-9  Description 


genital  HERPES  NEC  

HERPETIC  GINGIVOSTOMAT  .... 

HERPETIC  ENCEPHALITIS  

HERPES  SIMPLEX  EYE  NOS 

HERPES  SIMPLEX  OF  EYELID  .. 

DENDRITIC  KERATITIS  

H  SIMPLEX  KERATITIS  

H  SIMPLEX  IRIDOCYCUTIS 

HERPES  SIMPLEX  EYE  NEC 

HERPETIC  SEPTICEMIA  

HERPETIC  WHITLOW , 

VISCERAL  HERPES  SIMPLEX  .... 

H  SIMPLEX  MENINGITIS  

H  SIMPLEX  OTITIS  EXTERNA  .... 

H  SIMPLEX  COMPLICAT  NEC  .... 

H  SIMPLEX  COMPLICAT  NOS  .... 

HERPES  SIMPLEX  NOS  

POSTMEASLES  ENCEPHALITIS  . 

POSTMEASLES  PNEUMONIA  

POSTMEASLES  OTITIS  MEDIA  .. 

MEASLES  KERATITIS  

MEASLES  COMPLICATION  NEC 

MEASLES  COMPLICATION  NOS 

MEASLES  UNCOMPLICATED  

RUBELU  NERVE  COMPL  NOS  .. 

RUBELLA  ENCEPHALITIS  

RUBELLA  NERVE  COMPL  NEC  .. 

ARTHRITIS  DUE  TO  RUBELLA  ..., 

RUBELLA  COMPLICATION  NEC  ., 

RUBELLA  COMPLICATION  NOS  .. 

RUBELLA  UNCOMPLICATED 

ERYTHEMA  INFECTIOSUM 

VIRAL  EXANTHEMATA  NEC  

VIRAL  EXANTHEMATA  NOS  

SYLVATIC  YELLOW  FEVER _ 

URBAN  YELLOW  FEVER 

YELLOW  FEVER  NOS  

DENGUE  

JAPANESE  ENCEPHAUTIS 

WEST  EQUINE  ENCEPHALITIS  ... 

EAST  EQUINE  ENCEPHAUTIS  .... 

ST  LOUIS  ENCEPHALITIS  

AUSTRALIAN  ENCEPHALITIS 

CALIFORNIA  ENCEPHAUTIS 

MOSQUIT-eORNE  ENCEPH  NEC 
MOSQUIT-BORNE  ENCEPH  NOS 
RUSSIA  SPR-SUMMER  ENCEPH  , 

LOURING  ILL  

CENT  EUROPE  ENCEPHAUTIS  ... 

TICK-BORNE  ENCEPH  NEC  

TICK-BORNE  ENCEPH  NOS  

VIR  ENCEPH  ARTHROPOD  NEC  . 
CRIMEAN  HEMORRHAQtC  FEV  ... 
OMSK  HEMORRHAGIC  FEVER  .... 
KYASANUR  FOREST  0«SeASE  ..„ 
TlCK-eORNE  HEM  FEVER  NEC  ... 
MOSOUITO-BORNE  HEM  FEVER  . 
ARTHROPOD  HEM  FEVER  NEC  .. 
ARTHROPOD  HEM  FEVER  NOS  .. 

PHLEBOTOMUS  FEVER „ 

TICK-BORNE  FEVER 

VENEZUELAN  EQUINE  FEVER  .„. 
M0SQUIT0-80RNE  FEVER  NEC  . 

ARTHROPOD  VIRUS  NEC 

ARTHROPOD  VIRUS  NOS  

HEPATITIS  A  WITH  COMA „ 

HEPATITIS  A  W/O  COMA 


HPT  B  ACTE  COMA  WO  DLTA  ... 

HPT  B  ACTE  COMA  W  DLTA  

HPT  B  CHRN  COMA  WO  DLTA  „ 
HPT  B  CHRN  COMA  W  DLTA  ..„ 
HPT  B  ACTE  WO  CM  WO  DLTA  . 
HPT  B  ACTE  WO  CM  W  DLTA  .... 
HPT  B  CHRN  WO  CM  WO  DLTA 
HPT  B  CHRN  WO  CM  W  DLTA  ... 
HPT  C  ACUTE  W  HERAT  COMA 


MDC 


97 

31 

63 

68 

68 

68 

68 

68 

68 

97 

18 

41 

63 

31 

97 

97 

18 

63 

33 

31 

68 

97 

97 

97 

63 

63 

63 

24 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

63 

63 

63 

63 

63 

97 

97 

97 

97 

97 

63 

97 

97 

63 

97 

97 

97 

97 

97 

97 

97 

97 

97 

63 

97 

97 

97 

78 

41 

78 

78 

78 

78 

41 

41 

41 

41 

78 
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ADDENDUM  F  -ICD-9  CODES  WITH  MAJOR  DIAGNOSTIC  CATEGORIES  (MDCS)  FOR  PAYMENT  OF  MEDICAL  VISITS  UNDER  THE 

HOSPITAL  OUTPATIENT  PPS— Continued 


ICD-9 


ICD-9  Description 


07042 
07043 
07044 
07049 
07061 
07052 
07053 
07054 
07059 
0706 
0709 
071 
0720 
0721 
0722 
0723 
07271 
07272 
07279 
0728 
0729 
0730 
0737 
0738 
0739 
0740 
0741 
07420 
07421 
07422 
07423 
0743 
0748 
075 
0760 
0761 
0769 
0770 
0771 
0772 
0773 
0774 
0778 
07798 
07799 
0780 
07810 
07811 
07819 
0782 
0783 
0784 
0785 
0786 
0787 
07881 
07882 
07888 
07889 
0790 
0791 
0792 
0793 
0794 
07950 
07951 
07952 
07953 
07959 
07981 
07988 
07989 
07998 
07999 
080 
0810 


HPT  DLT  WO  B  W  HPT  COMA  

HPT  E  W  HERAT  COMA  

CHRNC  HPT  C  W  HERAT  COMA  . 
OTH  VRL  HERAT  W  HPT  COMA  .. 
HPT  C  ACUTE  WO  HPAT  COMA  . 
HPT  DLT  WO  B  WO  HPT  COMA  .. 

HPT  E  WO  HERAT  COMA  

CHRNC  HPT  C  WO  HPAT  COMA 
OTH  VRL  HPAT  WO  HPT  COMA  . 

VIRAL  HERAT  NOS  W  COMA  

VIRAL  HERAT  NOS  W/O  COMA  „. 

RABIES  

MUMPS  ORCHITIS  

MUMPS  MENINGITIS  -.. 

MUMPS  ENCEPHAUTIS  

MUMPS  PANCREATITIS 

MUMPS  HEPATITIS 


MDC 


MUMPS  POLYNEUROPATHY  .. 
MUMPS  COMPLICATION  NEC 
MUMPS  COMPLICATION  NOS 
MUMPS  UNCOMPLICATED  ..... 
ORNITHOSIS  PNEUMONIA 


ORNITHOSIS  COMPLICAT  NEC  ... 
ORNITHOSIS  COMPLICAT  NOS  ... 

ORNITHOSIS  NOS  

HERPANGINA 

EPIDEMIC  PLEURODYNIA  

COXSACKIE  CARDITIS  NOS 

COXSACKIE  PERICARDITIS  

COXSACKIE  ENDOCARDITIS  . — 

COXSACKIE  MYOCARDITIS  

HAND,  FOOT  &  MOUTH  DIS  

COXSACKIE  VIRUS  NEC 

INFECTIOUS  MONONUCLEOSIS  . 

TRACHOMA,  INITIAL  STAGE  

TRACHOMA,  ACTIVE  STAGE  — 

TRACHOMA  NOS  — 

INCLUSION  CONJUNCTIVITIS  ..-. 
EPIOEM  KERATOCONJUNCTIV  ... 
PHARYNGOCONJUNCT  FEVER  .. 
ADENOVIRAL  CONJUNCT  NEC  .- 
EPSDEM  HEM  CONJUNCTIVIT  ..... 

VIRAL  CONJUNCTIVITIS  NEC  

UNSP  DS  CONJUC  CHLAMYDIA  . 

UNSP  DS  CONJUC  VIRUSES  

MOLLUSCUM  CONTAGIOSUM  ... 

VIRAL  WARTS  NOS  -. 

CONDYLOMA  ACUMINATUM  . — 
OTH  SPECFD  VIRAL  WARTS  — 

SWEATING  FEVER  — 

CAT-SCRATCH  DISEASE  

FOOT  &  MOUTH  DISEASE 

CYTOMEGALOVIRAL  DISEASE  .. 
HEM  NEPHHOSONEPHRITIS  — 

ARENAVIRAL  HEM  FEVER  

EPIDEMIC  VERTIGO ~. 

EPIDEMIC  VOMITING  SYND  ....... 

OTH  SPEC  DIS  CHLAMYDIAE  .... 

OTH  SPEC  DIS  VIRUSES 

ADENOVIRUS  INFECT  NOS ~ 

ECHO  VIRUS  INFECT  NOS 

COXSACKIE  VIRUS  INF  NOS  .... 

RHINOVIRUS  INFECT  NOS 

HUMAN  PAPILLOMA  VIRUS 

RETROVIRUS,  UNSPECIFIED  .... 
HTLV-1  INFECTION  OTH  DIS  ..-. 

HTLV-11 INFECTN  OTH  DIS  

HIV-2  INFECTION  OTH  DIS 


OTH  SPECFIED  RETROVIRUS  . 

HANTAVIRUS  INFECTION „. 

OTH  SPCF  CHLAMYDIAL  INFC 
OTH  SPECF  VIRAL  INFECTN  ... 
CHLAMYDIAL  INFECTION^  NOS 

VIRAL  INFECTION  NOS 

LOUSE-eORNE  TYPHUS 

MURINE  TYPHUS 


78 

78 

78 

78 

41 

41 

41 

41 

41 

78 

41 

63 

S3 

63 

63 

41 

41 

63 

97 

97 

97 

33 

97 

97 

97 

31 

33 

36 

36 

36 

36 

97 

97 

97 

68 

68 

68 

68 

68 

68 

68 

68 

68 

97 

97 

18 

97 

97 

97 

97 

97 

97 

97 

53 

97 

31 

41 

97 

97 

97 

97 

97 

97 

97 

86 

86 

86 

86 

86 

97 

97 

97 

97 

97 

97 

97 
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ICD-9 


0811 
0812 
0819 
0820 
0821 
0822 
0823 
0828 
0829 
0830 
0831 
0632 
0838 
0839 
0840 
0841 
0842 
0843 
0844 
0845 
0846 
0847 
0848 
0849 
0850 
0851 
0852 
0853 
0854 
0855 
0859 
0860 
0861 
0862 
0863 
0864 
0865 
0869 
0870 
0871 
0879 
0880 
08881 
08882 
08889 
0889 
0900 
0901 
0902 
0903 
09040 
09041 
09042 
09049 
0905 
0906 
0907 
0909 
0910 
0911 
0912 
0913 
0914 
09150 
09151 
09152 
09161 
09162 
09169 
0917 
09181 
09182 
09189 
0919 
0920 
0929 


ICO-9  Description 


BRILL'S  disease 

SCRUB  TYPHUS  

TYPHUS  NOS  

SPOTTED  FEVERS  

boutonneuse  fever 

NORTH  ASIAN  TICK  FEVER  

QUEENSLAND  TICK  TYPHUS 

TICK-BORNE  RICKETTS  NEC 

TICK-BORNE  RICKETTS  NOS  .... 

Q  FEVER 

TRENCH  FEVER  

RICKETTSIALPOX 

RICKETTSIOSES  NEC  , 

RICKETTSIOSIS  NOS  , 

FALCIPARUM  MALARIA  

VIVAX  MALARIA  

QUARTAN  MALARIA  _... 

OVALE  MALARIA 

MALARIA  NEC  

MIXED  MALARIA  

MALARIA  NOS  

INDUCED  MALARIA  

BLACKWATER  FEVER 

MALARIA  COMPLICATED  NEC... 

VISCERAL  LEISHMANIASIS  

CUTAN  LEISHMANIAS  URBAN  .... 

CUTAN  LEISHMANIAS  ASIAN  

CUTAN  LEISHMANIAS  ETHIOP  ... 

CUTAN  LEISHMANIAS  AMER  

MUCOCUTAN  LEISHMANIASIS  ... 

LEISHMANIASIS  NOS  

CHAGAS  DISEASE  OF  HEART  .... 
CHAGAS  DIS  OF  OTH  ORGAN  ...„ 

CHAGAS  DISEASE  NOS 

GAMBIAN  TRYPANOSOMIASIS  .... 
RHODESIAN  TRYPANOSOMIAS  ... 
AFRICAN  TRYPANOSOMA  NOS  ... 

TRYPANOSOMIASIS  NOS  

LOUSE-BORNE  RELAPS  FEVER  .. 

TICK-BORNE  RELAPS  FEVER 

RELAPSING  FEVER  NOS 

BARTONELLOSIS 

LYME  DISEASE  

BABESIOSIS  

OTH  ARTHROPOD-BORNE  DIS  .... 
ARTHROPOD-BORNE  DIS  NOS  „. 
EARLY  CONG  SYPH  SYMPTOM  .. 
EARLY  CONGEN  SYPH  LATENT  .. 

EARLY  CONGEN  SYPH  NOS  

SYPHILITIC  KERATITIS 

JUVENILE  NEUROSYPH  NOS  

CONGEN  SYPH  ENCEPHALITIS  .... 

CONGEN  SYPH  MENINGITIS 

JUVENILE  NEUROSYPH  NEC 

LATE  CONGEN  SYPH  SYMPTOM  . 
LATE  CONGEN  SYPH  LATENT  ...... 

LATE  CONGEN  SYPH  NOS 

CONGENITAL  SYPHILIS  NOS 

PRIMARY  GENITAL  SYPHIUS  

PRIMARY  ANAL  SYPHIUS  „„ 

PRIMARY  SYPHILIS  NEC  

SECONDARY  SYPH  SKIN  

SYPHIUTIC  ADENOPATHY  

SYPHILITIC  UVEITIS  NOS  

SYPHILIT  CHORIORETINITIS 

SYPHILITIC  IRIDOCYCLITIS 

SYPHILITIC  PERIOSTITIS  

SYPHILITIC  HEPATITIS  , 


SECOND  SYPH  VISCERA  NEC 
SECOND  SYPHILIS  RELAPSE  .. 

ACUTE  SYPHIL  MENINGITIS  

SYPHILITIC  ALOPECIA 

SECONDARY  SYPHILIS  NEC 

SECONDARY  SYPHILIS  NOS  .... 
EARLY  SYPH  LATENT  RELAPS 
EARLY  SYPHIL  LATENT  NOS  .... 


MDC 


97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

^7 

97 

97 

18 

18 

18 

18 

18 

97 

36 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

68 

63 

63 

63 

63 

97 

97 

97 

97 

97 

41 

97 

18 

97 

68 

68 

68 

24 

41 

41 

97 

63 

18 

97 

97 

97 

97 
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ICD-9 


ICD-9  Description 


0930  AORTIC  ANEURYSM,  SYPHIL  

0931  SYPHILITIC  AORTITIS  

09320  SYPHIL  ENDOCARDITIS  NOS  

09321  SYPHILITIC  MITRAL  VALVE  

09322  SYPHILITIC  AORTIC  VALVE  

09323  SYPHIL  TRICUSPID  VALVE  

09324  SYPHiL  PULMONARY  VALVE  

09381  SYPHILITIC  PERICARDITIS 

09382  SYPHILITIC  MYOCARDITIS  _...,..... 

09389    CARDIOVASCULAR  SYPH  NEC  

0939  CARDIOVASCULAR  SYPH  NOS  

0940  TABES  DORSALIS  

0941  GENERAL  PARESIS 

0942  SYPHILITIC  MENINGITIS  

0943  ASYMPTOMAT  NEUROSYPHILIS  

09481  SYPHILITIC  ENCEPHALITIS  ..„ 

09482  SYPHILITIC  PARKINSONISM  

09483  SYPH  DISSEM  RETINITIS  

09484  SYPHILITIC  OPTIC  ATROPHY  _ 

09485  SYPH  RETROBULB  NEURITIS 

09486  SYPHIL  ACOUSTIC  NEURITIS  

09487  SYPH  RUPT  CEREB  ANEURYSM 

09489     NEUROSYPHILIS  NEC 

0949  NEUROSYPHILIS  NOS  

0950  SYPHILITIC  EPISCLERITIS  

0951  SYPHILIS  OF  LUNG  

0952  SYPHILITIC  PERITONITIS  

0953  SYPHILIS  OF  LIVER 

0954  SYPHILIS  OF  KIDNEY 

0955  SYPHILIS  OF  BONE 

0956  SYPHILIS  OF  MUSCLE  

0957  SYPHILIS  OF  TENDON/BURSA  „ 

0958  LATE  SYMPT  SYPHILIS  NEC  -.-.. 

0959  LATE  SYMPT  SYPHILIS  NOS 

096     LATE  SYPHILIS  LATENT  

0970  LATE  SYPHILIS  NOS  

0971  LATENT  SYPHILIS  NOS  

0979  SYPHILIS  NOS  

0980  ACUTE  GC  INFECT  LOWER  GU 

09810  GC  (ACUTE)  UPPER  GU  NOS  

0981 1  GC  CYSTITIS  (ACUTE)  

09812  GC  PROSTATITIS  (ACUTE) 

09813  GC  ORCHITIS  (ACUTE)  

09814  GC  SEM  VESICULIT  (ACUTE) 

09815  GC  CERVICITIS  (ACUTE)  

09816  GC  ENDOMETRITIS  (ACUTE)  

09817  ACUTE  GC  SALPINGITIS  

09819    GC  (ACUTE)  UPPER  GU  NEC  

0982    CHR  GC  INFECT  LOWER  GU  

09830  CHR  GC  UPPER  GU  NOS  

09831  GC  CYSTITIS.  CHRONIC 

09832  GC  PROSTATITIS,  CHRONIC  

09833  GC  ORCHITIS,  CHRONIC 

09834  GC  SEM  VESICULITIS.  CHR  

09835  GC  CERVICITIS,  CHRONIC 

09836  GC  ENDOMETRITIS,  CHRONIC 

09837  GC  SALPINGITIS  (CHRONIC)  

09839  CHR  GC  UPPER  GU  NEC 

09840  GONOCOCCAL  CONJUNCTIVIT  

09841  GONOCOCCAL  IRIDOCYCUTIS  

09842  GONOCOCCAL  ENDOPHTHALMIA  ... 

09843  GONOCOCCAL  KERATITIS 

09849  GONOCOCCAL  EYE  NEC  

09850  GONCXXXXAL  ARTHRITIS  

09851  GONOCOCCAL  SYNOVITIS  _... 

09852  GONOCOCCAL  BURSITIS 

09853  GONOCOCCAL  SP0NDYUT1S 

09859    GC  INFECT  JOINT  NEC ™. 

0986  GONOCOCCAL  INFEC  PHARYNX  

0987  GC  INFECT  ANUS  &  RECTUM 

09881  GONOCOCCAL  KERATOSIS 

09882  GONOCOCCAL  MENINGITIS  

09883  GONOCOCCAL  PERICARDITIS  

09884  GONOCOCCAL  ENDOCARDITIS  

09885  GONOCOCCAL  HEART  DIS  NEC  — 

09886  GONOCOCCAL  PERITONITIS 


MDC 


36 

36 

36 

36 

36 

36 

36 

36 

36 

36 

36 

63 

63 

63 

63 

63 

63 

68 

68 

63 

31 

63 

63 

63 

68 

33 

41 

41 

53 

24 

24 

24 

97 

97 

97 

97 

97 

97 

97 

97 

53 

53 

97 

97 

97 

97 

97 

97 

97 

53 

53 

53 

97 

97 

97 

97 

97 

97 

68 

68 

68 

68 

68 

24 

24 

24 

24 

24 

31 

97 

68 

63 

36 

36 

36 

41 
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ICD-9 


09889 
0990 
0991 
0992 
0993 
09940 
09941 
09949 
09950 
09951 
09952 
09953 
09954 
09965 
09956 
09959 
0998 
0999 
1000 
10081 
10089 
1009 
101 
.  1020 
1021 
1022 
1023 
1024 
1025 
1026 
1027 
1028 
1029 
1030 
1031 
1032 
1033 
1039 
1040 
1048 
1049 
1100 
1101 
1102 
1103 
1104 
1105 
1106 
1108 
1109 
1110 
1111 
1112 
1113 
1118 
1119 
1120 
1121 
1122 
1123 
1124 
1125 
11281 
11282 
11283 
11284 
11285 
11289 
1129 
1140 
1141 
1142 
1143 
1144 
1145 
1149 


GONOCOCCAL  INF  SITE  NEC 

CHANCROID 

LYMPHOGRANULOMA  VENEREUM  , 

GRANULOMA  INGUINALE  

REITER'S  DISEASE  

UNSPCF  NONGNCCL  URETHRTS  ... 
CHLMYD  TRACHOMATIS  URETH  .... 
NONGC  URTH  OTH  SPF  ORGSM  .... 

OTH  VD  CHLM  TRCH  UNSP  ST  

OTH  VD  CHLM  TRCH  PHARYNX 

OTH  VD  CHLM  TRCH  ANS  RCT  

OTH  VD  CHLM  TRCH  LOWR  GU 

OTH  VD  CHLM  TRCH  OTH  GU  

OT  VD  CHLM  TRCH  UNSPF  GU  

OT  VD  CHLM  TRCH  PRTONEUM  

OTH  VD  CHLM  TRCH  SPCF  ST 

VENEREAL  DISEASE  NEC 

VENEREAL  DISEASE  NOS 

LEPTOSPIROS  ICTEROHEM  

LEPTOSPIRAL  MENINGITIS  

LEPTOSPIRAL  INFECT  NEC  

LEPTOSPIROSIS  NOS 

VINCENT'S  ANGINA 

INITIAL  LESIONS  YAWS 

MULTIPLE  PAPILLOMATA  , 

EARLY  SKIN  YAWS  NEC 

HYPERKERATOSIS  OF  YAWS 

GUMMATA  AND  ULCERS,  YAWS 

GANGOSA  


YAWS  OF  BONE  &  JOINT  

YAWS  MANIFESTATIONS  NEC 

LATENT  YAWS  

YAWS  NOS  


PINTA  PRIMARY  LESIONS 

PINTA  INTERMED  LESIONS  

PINTA  LATE  LESIONS  

PINTA  MIXED  LESIONS 

PINTA  NOS  

NONVENEREAL  ENDEMIC  SYPH 

SPIROCHETAL  INFECT  NEC  ....?... 

SPIROCHETAL  INFECT  NOS  

DERMATOPHYT  SCALP/BEARD  ... 

DERMATOPHYTOSIS  OF  NAIL  

DERMATOPHYTOSIS  OF  HAND  ... 

DERMATOPHYTOSIS  OF  GROIN  . 

DERMATOPHYTOSIS  OF  FOOT  ... 

DERMATOPHYTOSIS  OF  BODY  ... 

DEEP  DERMATOPHYTOSIS  

DERMATOPHYTOSIS  SITE  NEC  .. 

DERMATOPHYTOSIS  SITE  NOS  .. 

PITYRIASIS  VERSICOLOR  

TINEA  NIGRA  ..; 

TINEA  BLANCA  

BLACK  PIEDRA  

DERMATOMYCOSES  NEC 

DERMATOMYCOSIS  NOS  

THRUSH  

CANDIDAL  VULVOVAGINITIS  

CANDIDIAS  UROGENITAL  NEC  .... 

CUTANEOUS  CANDIDIASIS 

CANDIDIASIS  OF  LUNG 

DISSEMINATED  CANDIDIASIS  

CANDIDAL  ENDOCARDITIS  

CANDIDAL  OTITIS  EXTERNA  

CANDIDAL  MENINGITIS  

CANDIDAL  ESOPHAGITIS 

CANDIDAL  ENTERITIS  

CANDIDIASIS  SITE  NEC 

CANDIDIASIS  SITE  NOS  

PRIMARY  COCCIDIOIDOMYCOS  .. 

PRIM  CUTAN  COCCIDIOID  

COCCIDIOIDAL  MENINGITIS  

PROGRESS  COCCIDIOID  NEC 

CH  PL  COCCIDIOIDOMYCOSIS 

PL  COCIDIOIDOMYCOSIS  NOS 

COCCIDIOIDOMYCOSIS  NOS 


ICD-9  Description 


MDC 


97 

97 

97 

97 

24 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

97 

63 

63 

97 

31 

18 

18 

18 

18 

t8 

31 

24 


97 

97 

18 

18 

97 

18 

97 

97 

97 

97 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

31 

97 

97 

18 

33 

97 

36 

31 

63 

97 

97 

97 

18 

33 

18 

63 

97 

97 

97 

97 
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ICD-9 


ICD-9  Description 


MDC 


11500 

11501 

11502 

11503 

11504 

11505 

11509 

11510 

11511 

11512 

11513 

11514 

11515 

11519 

11590 

11591 

11592 

11593 

11594 

11595 

11599 

1160 

1161 

1162 

1170 

1171 

1172 

1173 

1174 

1175 

1176 

1177 

1178 

1179 

118 

1200 

1201 

1202 

1203 

1208 

1209 

1210 

1211 

1212 

1213 

1214 

1215 

1216 

1218 

1219 

1220 

1221 

1222 

1223 

1224 

1225 

1226 

1227 

1228 

1229 

1230 

1231 

1232 

1233 

1234 

1235 

1236 

1238 

1239 

124 

1250 

1251 

1252 

1253 

1254 

1255 


HISTOPUSMA  CAPSULAT  NOS  

HISTOPLASM  CAPSUL  MENING  

HISTOPLASM  CAPSUL  RETINA  

HISTOPLASM  CAPS  PERICARD 

HISTOPLASM  CAPS  ENDOCARD 

HISTOPLASM  CAPS  PNEUMON  

HISTOPLASMA  CAPSULAT  NEC  

HISTOPLASMA  DUBOISII  NOS  

HISTOPLASM  DUBOIS  MENING 

HISTOPLASM  DUBOIS  RETINA  

HISTOPLASM  DUB  PERICARD  

HISTOPLASM  DUB  ENDOCARD 

HISTOPLASM  DUB  PNEUMONIA 

HISTOPLASMA  DUBOISII  NEC 

HISTOPLASMOSIS  NOS  

HISTOPLASMOSIS  MENINGIT  

HISTOPLASMOSIS  RETINITIS  

HISTOPLASMOSIS  PERICARD  

HISTOPLASMOSIS  ENDOCARD  

HISTOPLASMOSIS  PNEUMONIA ;... 

HISTOPLASMOSIS  NEC  ... 

BLASTOMYCOSIS ~. 

PARACOCCIDIOIDOMYCOSIS « 

LOBOMYCOSIS 


RHINOSPORIDIOSIS 

SPOROTRICHOSIS  

CHROMOBLASTOMYCOSIS  

ASPERGILLOSIS  

MYCOTIC  MYCETOMAS 

CRYPTOCOCCOSIS  _.... 

ALLESCHERIOSIS 

ZYGOMYCOSIS 

DEMATIACIOUS  FUNGI  INF  

MYCOSES  NEC  &  NOS  

OPPORTUNISTIC  MYCOSES 

SCHISTOSOMA  HAEMATOBIUM 

SCHISTOSOMA  MANSONI  

SCHISTOSOMA  JAPONICUM 

CUTANEOUS  SCHISTOSOMA  .... 

SCHISTOSOMIASIS  NEC  

SCHISTOSOMIASIS  NOS  

OPISTHORCHIASIS  ...„ 

CLONORCHIASIS 

PARAGONIMIASIS  

FASCIOLIASIS  „.„.... 

FASCIOLOPSIASIS  ..„_ ^.... 

METAGONIMIASIS  

HETEROPHYIASIS  

TREMATODE  INFECTION  NEC  ... 
TREMATOOE  INFECTION  NOS  .. 
ECHINOCOCC  GRANUL  LIVER  „ 
ECHINOCOCC  GRANUL  LUNG  ... 
ECHINOCOCC  GRAN  THYROID  . 

ECHINOCOCC  GRANUL  NEC  

ECHINOCOCC  GRANUL  NOS 

ECHINOCOC  MULTILOC  LIVER  .. 
ECHINOCOCC  MULTILOC  NEC  .. 
ECHINOCOCC  MULTILOC  NOS  .. 
ECHINOCOCCOSIS  NOS  LIVER  . 
ECHINOCOCCOSIS  NEC/NOS  .... 

TAENIA  SOLIUM  INTESTINE 

CYST1CERC0SIS  

TAENIA  SAGINATA  INFECT 

TAENIASIS  NOS 

DIPHYLLOBOTHRIAS  INTEST  .... 

SPARGANOSIS  

HYMENOLEPIASIS 

CESTODE  INFECTION  NEC ™ 

CESTODE  INFECTION  NOS „. 

TRICHINOSIS  

BANCROFTIAN  FILARIAStS  

MALAYAN  FILARIASIS 

LOIASIS 

ONCHOCERCIASIS 

DIPETALONEMIASIS 


MANSONELLA  OZZARDI INFEC 


97 
63 
68 
36 
36 
33 
97 
97 
63 
=  68 
36 
36 
33 
97 
97 
63 
68 
36 
36 
33 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
18 
97 
53 
41 
97 
18 
97 
97 
41 
41 
33 
41 
41 
97 
97 
97 
97 
41 
33 
82 
97 
97 
41 
97 
97 
41 
97 
41 
41 
41 
41 
41 
41 
41 
41 
41 
97 
97 
97 
97 
97 
97 
97 


1CO-0  Coda*  praeadad  by  an  astsrWi  are  coda*  that  are  not  valid  as  a  reason  tar  the  vML 


47850  Federal  Register/Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


Addendum  F.— ICD-9  Codes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

Hospital  Outpatient  PPS— Continued 


ICD-9 


1256 
1257 
1259 
1260 
1261 
1262 
1263 
1268 
1269 
1270 
1271 
1272 
1273 
1274 
1275 
1276 
1277 
1278 
1279 
1280 
1281 
1288 
1289 
129 
1300 
1301 
1302 
1303 
1304 
1305 
1307 
1308 
1309 
13100 
13101 
13102 
13103 
13109 
1318 
1319 
1320 
1321 
1322 
1323 
1329 
1330 
1338 
1339 
1340 
1341 
1342 
1348 
1349 
135 
1360 
1361 
1362 
1363 
1364 
1365 
1368 
1569 
1370 
1371 
1372 
1373 
1374 
138 
1390 
1391 
1398 
1400 
1401 
1403 
1404 
1405 


FILARIASIS  NEC  ™ 

DRACONTIASIS 

FILARIASIS  NC5S  

ANCYLOSTOMA  DUODENALE  ... 

NEGATOR  AMERICANUS 

ANCYLOSTOMA  BRAZILIENSE  .. 

ANCYLOSTOMA  CEYLANICUM  .. 

ANCYLOSTOMA  NEC  

ANCYLOSTOMIASIS  NOS  

ASCARIASIS  

ANISAKIASIS 

STRONGYLOIDIASIS  

TRICHURIASIS  

ENTEROBIASIS  

CAPILLARIASIS  

TRICHOSTRONGYUASIS 

INTEST  HELMINTHIASIS  NEC  

MIXED  INTESTINE  HELMINTH 

INTEST  HELMINTHIASIS  NOS  

TOXOCARIASIS 

GNATHOSTOMIASIS 

HELMINTHIASIS  NEC  

HELMINTHIASIS  NOS  

INTESTIN  PARASITISM  NOS  

TOXOPLASM  MENINGOENCEPH 

TOXOPLASM  CONJUNCTIVITIS  .. 

TOXOPLASM  CHORIORETINIT 

TOXOPLASMA  MYOCARDITIS 

TOXOPLASMA  PNEUMONITIS 

TOXOPLASMA  HEPATITIS  

TOXOPLASMOSIS  SITE  NEC 

MULTISYSTEM  TOXOPLASMOS  .. 

TOXOPLASMOSIS  NOS 

UROGENITAL  TRICHOMON  NOS  . 

TRICHOMONAL  VAGINITIS  

TRICHOMONAL  URETHRITIS  

TRICHOMONAL  PROSTATITIS  

UROGENITAL  TRICHOMON  NEC  . 

TRICHOMONIASIS  NEC  

TRICHOMONIASIS  NOS  

PEDICULUS  CAPITIS 

PEDICULUS  CORPORIS 

PHTHIRUS  PUBIS  

MIXED  PEDICUL  &  PHTHIRUS  

PEDICULOSIS  NOS  

SCABIES  

ACARIASIS  NEC 

ACARIASIS  NOS  

MYIASIS  


ARTHROPOD  INFEST  NEC 

HIRUOINIASIS  

INFESTATION  NEC  

INFESTATION  NOS 

SARCaOOSIS .". 

AINHUM  

BEHCETS  SYNDROME  

FREE-LIVING  AMEBA  INFECT  . 

PNEUMOCYSTOSIS 

PSOROSPERMIASIS 

SARCOSPORIDIOSIS  

INFECT/PARASITE  DIS  NEC^... 
INFECT/PARASITE  DIS  NOS  ...., 
LATE  EFFECT  TB,  RESP/NOS  ., 

LATE  EFFECT  CNS  TB 

LATE  EFFECT  GU  TB  

LATE  EFF  BONE  &  JONT  TB  ... 

LATE  EFFECT  TB  NEC  

LATE  EFFECT  ACUTE  POLIO  ... 
LATE  EFF  VIRAL  ENCEPHAL  ... 
LATE  EFFECT  OF  TRACHOMA 

LATE  EFF  INFECT  DIS  NEC  

MAL  NEO  UPPER  VERMILION  .. 
MAL  NEO  LOWER  VERMILION  . 
MAL  NEO  UPPER  LIP,  INNER  ... 
MAL  NEO  LOWER  LIP,  INNER  .. 
MAL  NEO  UP.  INNER  NOS  


ICO-9  Description 


MDC 


97 
97 
97 
41 
•41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
97 
41 
97 
97 
97 
97 
41 
63 
68 
68 
36 
33 
41 
97 
97 
97 
97 
97 
97 
97 
97 
97 
97 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 

18 

18 

33 

97 

24 

97 

33 

97 

97 

97 

97 

33 

63 

53 

24 

97 

63 

63 

68 

97 

88 

88 

88 

88 

88 
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ICO-9 


ICD-9  Description 


1406 

1408 

1409 

1410 

1411 

1412 

1413 

1414 

1415 

1416 

1418 

1419 

1420 

1421 

1422 

1428 

1429 

1430 

1431 

1438 

1439 

1440 

1441 

1448 

1449 

1450 

1451 

1452 

1453 

1454 

1455 

1456 

1456 

1459 

1460 

1461 

1462 

1463 

1464 

1465 

1466 

1467 

1468 

1469 

1470 

1471 

1472 

1473 

1478 

1479 

1480 

1481 

1482 

1483 

1488 

1489 

1490 

1491 

1498 

1499 

1500 

1501 

1502 

1503 

1504 

1505 

1508 

1509 

1510 

1511 

1512 

1513 

1514 

1515 

1516 

1518 


MAL  NEO  UP.  COMMISSURE  ... 

MAL  NEO  UP  NEC  

MAL  NEO  UP/VERMIL  NOS  

MAL  NEO  TONGUE  BASE 

MAL  NEO  DORSAL  TONGUE  .™ 
MAL  NEO  TIP/LAT  TONGUE  ..... 
MAL  NEO  VENTRAL  TONGUE  ., 

MAL  NEO  ANT  2/3  TONGUE  

MAL  NEO  TONGUE  JUNCTION 
MAL  NEO  UNGUAL  TONSIL  ..... 
MALIG  NEO  TONGUE  NEC  . — 

MALIG  NEO  TONGUE  NOS 

MALIG  NEO  PAROTID 


MDC 


MALIG  NEO  SUBMANDIBULAR 

MAUG  NEO  SUBLINGUAL  

MAL  NEO  MAJ  SAUVARY  NEC 

MAL  NEO  SAUVARY  NOS  

MALIG  NEO  UPPER  GUM  „.. 

MALIG  NEO  LOWER  GUM  

MALIG  NEO  GUM  NEC 

MALIG  NEO  GUM  NOS 


MAL  NEO  ANT  FLOOR  MOUTH  ..., 
MAL  NEO  LAT  FLOOR  MOUTH  ... 
MAL  NEO  MOUTH  FLOOR  NEC  .. 
MAL  NEO  MOUTH  FLOOR  NOS  .. 

MAL  NEO  CHEEK  MUCOSA 

MAL  NEO  MOUTH  VESTIBULE  .... 

MAUG  NEO  HARD  PAUTE  

MALIG  NEO  SOFT  PALATE 

MAUGNANT  NEOPLASM  UVULA 
MAUQNANT  NEO  PALATE  NOS  .. 

MALIG  NEO  RETROMOLAR 

MALIG  NEOPLASM  MOUTH  NEC 
MALIG  NEOPLASM  MOUTH  NOS 

MAUGNANT  NEOPL  TONSIL 

MAL  NEO  TONSILLAR  FOSSA  ..... 
MAL  NEO  TONSIL  PILLARS 


MALIGN  NEOPL  VALLECULA  

MAL  NEO  ANT  EPIGLOTTIS  

MAL  NEO  EPIGLOTTIS  JUNCT 

MAL  NEO  LAT  OROPHARYNX 

MAL  NEO  POST  OROPHARYNX  .... 

MAL  NEO  OROPHARYNX  NEC 

MALIG  NEO  OROPHARYNX  NOS  ... 
MAL  NEO  SUPER  NASOPHARYN  .. 
MAL  NEO  POST  NASOPHARYNX  .. 
MAL  NEO  LAT  NASOPHARYNX  . — 
MAL  NEO  ANT  NASOPHARYNX  ..... 
MAL  NEO  NASOPHARYNX  NEC  ..... 
MAL  NEO  NASOPHARYNX  NOS  .... 

MAL  NEO  POSTCRICOID  

MAL  NEO  PYRIFORM  SINUS  .._ 

MAL  NEO  ARYEPIGLOTT  FOLD  

MAL  NEO  POST  HYPOPHARYNX  .. 
MAL  NEO  HYPOPHARYNX  NEC  — 
MAL  NEO  HYPOPHARYNX  NOS  .... 

MAL  NEO  PHARYNX  NOS 

MAL  NEO  WALDEYER^  RING  ...... 

MAL  NEO  ORAL/PHARYNX  NEC  .... 

MAL  NEO  OROPHRYN  ILL-DEF 

MAL  NEO  CERVICAL  ESOPHAG  .._ 
MAL  NEO  THORACIC  ESOPHAG  ... 
MAL  NEO  ABDOMIN  ESOPHAG  ..... 
MAL  NEO  UPPER  3RD  ESOPH  — 
MAL  NEO  MIDDLE  3RD  ESOPH  ..... 

MAL  NEO  LOWER  3RD  ESOPH 

MAL  NEO  ESOPHAGUS  NEC  

MAL  NEO  ESOPHAGUS  NOS  

MAL  NEO  STOMACH  CARDIA  

MALIGNANT  NEO  PYLORUS  

MAL  NEO  PYLORIC  ANTRUM „. 

MAL  NEO  STOMACH  FUNDUS 

MAL  NEO  STOMACH  BODY „. 

MAL  NEO  STOM  LESSER  CURV  ™ 

MAL  NEO  STOM  GREAT  CURV 

MALIG  NEOPL  STOMACH  NEC  — 


88 
88 
88 
88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

86 

88 

88 

88 

88 

88 

88 

86 

88 

88 

86 

88 

88 

88 

68 

88 

88 

86 

88 

88 

86 

86 

86 

88 

66 

86 

88 


66 
66 
88 
86 


66 
88 

66 
68 
88 
88 
68 
88 
88 
88 
88 
88 
86 
88 
66 
88 
86 
86 
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ICD-9 


ICD-9  Description 


1519  MALIG  NEOPL  STOMACH  NOS  .... 

1520  MALIGNANT  NEOPL  DUODENUM  , 

1521  MALIGNANT  NEOPL  JEJUNUM  ..... 

1522  MALIGNANT  NEOPLASM  ILEUM  ... 

1523  MAL  NEO  MECKEL'S  DIVERT 

1528  MAL  NEO  SMALL  BOWEL  NEC  

1529  MAL  NEO  SMALL  BOWEL  NOS  

1530  MAL  NEO  HEPATIC  FLEXURE 

1531  MAL  NEO  TRANSVERSE  COLON  .. 

1532  MAL  NEO  DESCEND  COLON  

1533  MAL  NEO  SIGMOID  COLON  

1534  MALIGNANT  NEOPLASM  CECUM  . 

1535  MALIGNANT  NEO  APPENDIX  .,...„. 

1536  MALIG  NEO  ASCEND  COLON  .  .. 

1537  MAL  NEO  SPLENIC  FLEXURE  

1538  MALIGNANT  NEO  COLON  NEC 

1539  MALIGNANT  NEO  COLON  NOS 

1540  MAL  NEO  RECTOSIGMOID  JCT  .... 

1541  MALIGNANT  NEOPL  RECTUM 

1542  MALIG  NEOPL  ANAL  CANAL  

1543  MALIGNANT  NEO  ANUS  NOS  

1548    MAL  NEO  RECTUM/ANUS  NEC 

1550  MAL  NEO  LIVER.  PRIMARY  

1551  MAL  NEO  INTRAHEPAT  DUCTS 

1552  MALIGNANT  NEO  UVER  NOS  

1560  MALIG  NEO  GALLBLADDER  

1561  MAL  NEO  EXTRAHEPAT  DUCTS  „. 

1562  MAL  NEO  AMPULLA  OF  VATER  

1568  MALIG  NEO  BIUARY  NEC 

1569  MALIG  NEO  BILIARY  NOS  

1570  MAL  NEO  PANCREAS  HEAD  

1571  MAL  NEO  PANCREAS  BODY .. 

1572  MAL  NEO  PANCREAS  TAIL  

1573  MAL  NEO  PANCREATIC  DUCT 

1574  MAL  NEO  ISLET  LANGERHANS  

1578  MALIG  NEO  PANCREAS  NEC 

1579  MALIG  NEO  PANCREAS  NOS  

1580  MAL  NEO  RETROPERITONEUM  

1588  MAL  NEO  PERITONEUM  NEC  

1589  MAL  NEO  PERITONEUM  NOS  

1590  MALIG  NEO  INTESTINE  NOS  .       . 

1591  MALIGNANT  NEO  SPLEEN  NEC  ..... 

1598  MAL  NEO  GI/INTRA-ABD  NEC  

1599  MAL  NEO  Gl  TRACT  JLL-DEF  

1600  MAL  NEO  NASAL  CAVITIES 

1601  MALIG  NEO  MIDDLE  EAR  „ 

1602  MAL  NEO  MAXILLARY  SINUS 

1603  MAL  NEO  ETHMOIDAL  SINUS _ 

1604  "MALIG  NEO  FRONTAL  SINUS  

1605  MAL  NEO  SPHENOID  SINUS  

1608  MAL  NEO  ACCESS  SINUS  NEC  

1609  MAL  NEO  ACCESS  SINUS  NOS  

1610  MALIGNANT  NEO  GLOTTIS _ 

1611  MALIG  NEO  SUPRAGLOTTIS  

1612  MALIG  NEO  SUBGLOTTIS  

1613  MAL  NEO  CARTILAGE  LARYNX  . 

1618  MAUGNANT  NEO  LARYNX  NEC  ...._ 

1619  MALIGNANT  NEO  LARYNX  NOS  

1620  MALIGNANT  NEO  TRACHEA  ... 

1622  MALIG  NEO  MAIN  BRONCHUS  

1623  MAL  NEO  UPPER  LOBE  LUNG 

1624  MAL  NEO  MIDDLE  LOBE  LUNG 
182S    MAL  NEO  LOWER  LOBE  LUNG 

1628  MAL  NEO  BRONCHrt-UNG  NEC 

1629  MAL  NEO  BRONCH/LUNG  NOS  

1630  MAL  NEO  PARIETAL  PLEURA 

1631  MAL  NEO  VISCERAL  PLEURA 

1638  MALIG  NEOPL  PLEURA  NfeC 

1639  MALIG  NEOPL  PLEURA  NOS  

1640  MALIGNANT  NEOPL  THYMUS 

1641  MALIGNANT  NEOPL  HEART 

1642  MAL  NEO  ANT  MEDIASTINUM  

1643  MAL  NEO  POST  MEDIASTINUM  ....... 

1648  MAL  NEO  MEDIASTINUM  NEC  

1649  MAL  NEO  MEDIASTINUM  NOS 

1650  MAL  NEO  UPPER  RESP  NOS  „ 


MOC 


88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 


88 
88 


88 
88 
88 
88 
88 
88 
88 
88 
88 

as 

88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 
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ICD-9 


ICD-9  Description 


1658 

1659 

1700 

1701 

1702 

1703 

1704 

1705 

1706 

1707 

1708 

1709 

1710 

1712 

1713 

1714 

1715 

1716 

1717 

1718 

1719 

1720 

1721 

1722 

1723 

1724 

1725 

1726 

1727 

1728 

1729 

1730 

1731 

1732 

1733 

1734 

1735 

1736 

1737 

1738 

1739 

1740 

1741 

1742 

1743 

1744 

1745 

1746 

1748 

1749 

1750 

1759 

1760 

1761 

t762 

1763 

1764 

1765 

1768 

1769 

179 
1800 
1801 
1808 
1809 

181 
1820 
1821 
1828 
1830 
1832 
1833 
1834 
1835 
1838 
1839 


MAL  NEO  THORAX/RESP  NEC  

MAL  NEO  RESP  SYSTEM  NOS  

MAL  NEO  SKULL/FACE  BONE 

MALIGNANT  NEO  MANDIBLE  

MALIG  NEO  VERTEBRAE  

MAL  NEO  RtBS«TERN/CLAV 

MAL  NEO  LONG  BONES  ARM  

MAL  NEO  BONES  WRIST/HAND  .... 

MAL  NEO  PELVIC  GIRDLE 

MAL  NEO  LONG  BONES  LEG 

MAL  NEO  BONES  ANKLE/FOOT  .... 

MALIG  NEOPL  BONE  NOS 

MAL  NEO  SOFT  TISSUE  HEAD  — 

MAL  NEO  SOFT  TISSUE  ARM  

MAL  NEO  SOFT  TISSUE  LEG , 

MAL  NEO  SOFT  TIS  THORAX  

MAL  NEO  SOFT  TIS  ABDOMEN  .... 

MAL  NEO  SOFT  TIS  PELVIS  

MAL  NEOPL  TRUNK  NOS  

MAL  NEO  SOFT  TISSUE  NEC  ...... 

MAL  NEO  SOFT  TISSUE  NOS  

MALIG  MELANOMA  UP  

MALIG  MELANOMA  EYEUD 

MAUG  MELANOMA  EAR  

MAL  MELANOM  FACE  NEC/NOS  .. 
MAL  MELANOMA  SCALP/NECK  .... 

MALIG  MELANOMA  TRUNK 

MALIG  MELANOMA  ARM  _... 

MAuG  MELANOMA  LEG  -. 

MALIG  MELANOMA  SKIN  NEC  — 

MALIG  MELANOMA  SKIN  NOS  

MALIG  NEO  SKIN  UP  

MALIG  NEO  SKIN  EYEUD 

MAUG  NEO  SKIN  EAR  -.. 

MAL  NEO  SKIN  FACE  NEC  ........... 

MAL  NEO  SCALP/SKIN  NECK 

MAUG  NEO  SKIN  TRUNK  

MALIG  NEO  SKIN  ARM 

MALIG  NEO  SKIN  LEG  — 

MAUG  NEO  SKIN  NEC __......., 

MALIG  NEO  SKIN  NOS — 

MAUG  NEO  NIPPLE  

MAL  NEO  BREAST-CENTRAL 

MAL  NEO  BREAST  UP-INNER  ..™ 


MDC 


MAL  NEO  BREAST  LOW-INNER 

MAL  NEO  BREAST  UP-OUTER -... 

MAL  NEO  BREAST  LOW<XJTER  — 

MAL  NEO  BREAST-AXILLARY  

MAUGN  NEOPL  BREAST  NEC  

MAUGN  NEOPL  BREAST  NOS 

MAL  NEO  MME  NIPPLE  ™ 

MAL  NEO  MALE  BREAST  NEC 

SKIN  -  KAPOSI'S  SARCOMA — 

SFT  TISUE  -  KPSre  SRCMA 

PALATE  -  KPSI'S  SARCOMA  

Gl  SITES  -  KPSI'S  SRCOMA  

LUNG  -  KAPOSI'S  SARCOMA 

LYM  NDS  -  KPSI'S  SARCOMA  

SPF  STS  -  KPSI'S  SARCOMA  

KAPOSI'S  SARCOMA  NOS 

MALIG  NEOPL  UTERUS  NOS 

MALIG  NEO  ENDOCERVDC  

MALIG  NEO  EXOCERVIX  

MAUG  NEO  CERVIX  NEC 

MAL  NEO  CERVIX  UTERI  NOS 

MAUGNANT  NEOPL  PLACENTA 

MAUG  NEO  CORPUS  UTERI  

MAL  NEO  UTERINE  ISTHMUS 

MAL  NEO  BODY  UTERUS  NEC 

MALIGN  NEOPL  OVARY 

MAL  NEO  FALLOPIAN  TUBE  

MAL  NEO  BROAD  UGAMENT 

MAUG  NEO  PARAMETRIUM 

MAL  NEO  ROUND  UGAMENT  

MAL  NEO  ADNEXA  NEC  

MAL  NEO  ADNEXA  NOS  


88 
88 
88 
88 
88 
88 
88 
88 


88 
88 

88 
88 
88 
88 


88 

88 
88 
88 
88 

88 


88 
88 

88 
88 
88 
88 
88 
88 
88 
88 
88 
88 


88 


88 


88 

88 


86 
86 
86 
86 
86 
86 
88 
86 
88 
88 
88 
88 
88 
88 
88 
88 
88 


88 

88 
88 
88 
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ICD-9 


1840 
1841 
1842 
1843 
1844 
1848 
1849 
185 
1860 
1869 
1871 
1872 
1873 
1874 
1875 
1876 
1877 
1878 
1879 
1880 
1881 
1882 
1883 
1884 
1885 
1886 
1887 
1888 
1889 
1890 
1891 
1892 
1893 
1894 
1898 
1899 
1900 
1901 
1902 
1903 
1904 
1905 
1906 
1907 
1908 
1909 
1910 
1911 
1912 
1913 
1914 
1915 
1916 
1917 
1918 
1919 
1920 
1921 
1922 
1923 
1928 
1929 
193 
1940 
1941 
1943 
1944 
1945 
1946 
1948 
1949 
1950 
1951 
1952 
1953 
1954 


tCD-9  Description 


MALIGN  NEOPL  VAGINA 

MAL  NED  LABIA  MAJORA 

MAL  NEC  LABIA  MINORA  

MALIGN  NEOPL  CLITORIS 

MALIGN  NEOPL  VULVA  NOS  

MAL  NEO  FEMALE  GENIT  NEC  .. 

MAL  NEO  FEMALE  GENIT  NOS  . 

MALIGN  NEOPL  PROSTATE 

MAL  NEO  UN  DESCEND  TESTIS 

MALIG  NEO  TESTIS  NEC 

MALIGN  NEOPL  PREPUCE  

MALIG  NEO  GLANS  PENIS  

MALIG  NEO  PENIS  BOGY  

MALIG  NEO  PENIS  NOS  

MALIG  NEO  EPIDIDYMIS  

MAL  NEO  SPERMATIC  CORD  .... 

MALIGN  NEOPL  SCROTUM  

MAL  NEO  MALE  GENITAL  NEC  .. 

MAL  NEO  MALE  GENITAL  NOS  .. 

MAL  NEO  BLADDER-TRIGONE  .. 

MAL  NEO  BLADDER-DOME  

MAL  NEO  BLADDER-LATERAL  ... 

MAL  NEO  BLADDER-ANTERIOR 

MAL  NEO  BLADDER-POST  

MAL  NEO  BLADDER  NECK , 

MAL  NEO  URETERIC  ORIFICE  ..., 

MALIG  NEO  URACHUS  

MALIG  NEO  BLADDER  NEC  

MALIG  NEO  BLADDER  NOS  

MALIG  NEOPL  KIDNEY  

MALIG  NEO  RENAL  PELVIS  

MALIGN  NEOPL  URETER  

MALIGN  NEOPL  URETHRA  

MAL  NEO  PARAURETHRAL 

MAL  NEO  URINARY  NEC  

MAL  NEO  URINARY  NOS 

MALIGN  NEOPL  EYEBALL  

MALIGN  NEOPL  ORBIT  

MAL  NEO  LACRIMAL  GLAND  

MAL  NEO  CONJUNCTIVA  

MALIGN  NEOPL  CORNEA 

MALIGN  NEOPL  RETINA  

MALIGN  NEOPL  CHOROID  

MAL  NEO  LACRIMAL  DUCT 

MALIGN  NEOPL  EYE  NEC  _. 

MALIGN  NEOPL  EYE  NOS  

MALIGN  NEOPL  CEREBRUM 

MALIG  NEO  FRONTAL  LOBE 

MAL  NEO  TEMPORAL  LOBE  

MAL  NEO  PARIETAL  LOBE „, 

MAL  NEO  OCCIPITAL  LOBE  


MDC 


88 


88 
88 


88 


88 

88 
88 
88 


MAL  NEO  CEREB  VENTRICLE  ... 
MAL  NEO  CEREBELLUM  NOS  .... 

MAL  NEO  BRAIN  STEM 

MALIG  NEO  BRAIN  NEC  

MALIG  NEO  BRAIN  NOS  , 

MAL  NEO  CRANIAL  NERVES  

MAL  NEO  CEREBRAL  MENING  ... 

MAL  NEO  SPINAL  CORD 

MAL  NEO  SPINAL  MENINGES  

MAL  NEO  NERVOUS  SYST  NEC  . 
MAL  NEO  NERVOUS  SYST  NOS  . 

MAUGN  NEOPL  THYRaO  

MAUGN  NEOPL  ADRENAL  „. 

MALIG  NEO  PARATHYROID  

MALIG  NEO  PITUITARY  _„ 

MALIGN  NEO  PINEAL  GLAND  ..... 

MAL  NEO  CAROTID  BODY  

MAL  NEO  PARAGANGUA  NEC  ™ 

MAL  NEO  ENDOCRINE  NEC 

MAL  NEO  ENDOCRINE  NOS  

MAL  NEO  HEAD/FACE/NECK  

MALIGN  NEOPL  THORAX  ...„. 

MALIG  NEO  ABDOMEN  

MALIGN  NEOPL  PELVIS 

MAUGN  NEOPL  ARM  


88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 


88 


88 


88 

88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
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ICD-9  Description 


1955 
1958 
1960 
1961 
1962 
1963 
1965 
1966 
1968 
1969 
1970 
1971 
1972 
1973 
1974 
1975 
1976 
1977 
1978 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
19881 
19882 
19889 
1990 
1991 
20000 
20001 
20002 
20003 
20004 
20005 
20006 
20007 
20008 
20010 
20011 
20012 
20013 
20014 
20015 
20016 
20017 
20018 
20020 
20021 
20022 
20023 
20024 
20025 
20026 
20027 
20028 
20080 
20081 
20082 
20083 
20084 
20085 
20086 
20087 
20088 
20100 
20101 
20102 
20103 
20104 
20105 
20106 
20107 


MALIGN  NEOPL  LEG  

MALIG  NEO  SITE  NEC  

MAL  NEO  LYMPH-HEAD/NECK  ....... 

MAL  NEO  LYMPH-INTRATHOR  

MAL  NEO  LYMPH  INTRA-ABD  

MAL  NEO  LYMPH-AXILLA/ARM  , 

MAL  NEO  LYMPH-INGUIN/LEG 

MAL  NEO  LYMPH-INTRAPELV  

MAL  NEO  LYMPH  NODE-MULT  

MAL  NEO  LYMPH  NODE  NOS  

SECONDARY  MALIG  NEO  LUNG  .... 

SEC  MAL  NEO  MEDIASTINUM  

SECOND  MALIG  NEO  PLEURA  

SEC  MAUG  NEO  RESP  NEC  

SEC  MALIG  NEO  SM  BOWEL  

SEC  MALIG  NEO  LG  BOWEL  ...._ 

SEC  MAL  NEO  PERITONEUM  

SECOND  MALIG  NEO  LIVER  

SEC  MAL  NEO  Gl  NEC  

SECOND  MALIG  NEO  KIDNEY  

SEC  MALIG  NEO  URIN  NEC  

SECONDARY  MALIG  NEO  SKIN 

SEC  MAL  NEO  BRAIN/SPINE 

SEC  MALIG  NEO  NERVE  NEC  

SECONDARY  MALIG  NEO  BONE  ... 

SECOND  MALIG  NEO  OVARY  

SECOND  MALIG  NEO  ADRENAL  .... 

SECOND  MALIG  NEO  BREAST  ". 

SECOND  MALIG  NEO  GENITAL  

SECONDARY  MALIG  NEO  NEC  . — 
MALIG  NEO  DISSEMINATED  

MALIGNANT  NEOPLASM  NOS  

RETCLSRC  UNSP  XTRNDL  ORG  ... 

RETICULOSARCOMA  HEAD  

RETICULOSARCOMA  THORAX  . — 

RETICULOSARCOMA  ABDOM 

RETICULOSARCOMA  AXILLA 

RETICULOSARCOMA  INGUIN  

RETICULOSARCOMA  PELVIC  

RETICULOSARCOMA  SPLEEN  

RETICULOSARCOMA  MULT  

LYMPHSRC  UNSP  XTRNDL  ORG  .. 

LYMPHOSARCOMA  HEAD  

LYMPHOSARCOMA  THORAX  

LYMPHOSARCOMA  ABDOM  

LYMPHOSARCOMA  AXILLA 

LYMPHOSARCOMA  INGUIN  

LYMPHOSARCOMA  PELVIC  

LYMPHOSARCOMA  SPLEEN 

LYMPHOSARCOMA  MULT  

BRKT  TMR  UNSP  XTRNDL  ORG  ... 

BURKITT'S  TUMOR  HEAD  

BURKirrS  TUMOR  THORAX  

BURKirrS  TUMOR  ABDOM  

BURKirrS  TUMOR  AXILLA  

BURKirrS  TUMOR  INGUIN 

BURKirrS  TUMOR  PELVIC -.. 

BURKirrS  TUMOR  SPLEEN  

BURKirrS  TUMOR  MULT 

OTH  VARN  UNSP  XTRNDL  ORG  ™ 

MIXED  LYMPHOSARC  HEAD „. 

MIXED  LYMPHOSARC  THORAX  .... 

MIXED  LYMPHOSARC  ABDOM  ..... 

MIXED  LYMPHOSARC  AXILLA  

MIXED  LYMPHOSARC  INGUIN  ...... 

MIXED  LYMPHOSARC  PELVIC  — 

MIXED  LYMPHOSARC  SPLEEN  ... 

MIXED  LYMPHOSARC  MULT 

HDGK  PRO  UNSP  XTRNDL  ORG  . 

HODGKINS  PARAGRAN  HEAD 

HODGKINS  PARAGRAN  THORAX 

HODGKINS  PARAGRAN  ABDOM  .. 

HODGKINS  PARAGRAN  AXILLA  ... 

HODGKINS  PARAGRAN  INGUIN  .. 

HODGKINS  PARAGRAN  PELVIC  „ 

HODGKINS  PARAGRAN  SPLEEN  . 


MDC 


88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 

88 


68 
88 

88 
88 
88 
88 
88 
88 
88 


88 

88 
88 
88 
88 
88 
88 
88 
88 
88 
88 


88 
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ICD-9 


20108 

20110 

20111 

20112 

20113 

20114 

20115 

20116 

20117 

20118 

20120 

20121 

20122 

20123 

20124 

20125 

20126 

20127 

20128 

20140 

20141 

20142 

20143 

20144 

20145 

20146 

20147 

20148 

20150 

20151 

20152 

20153 

20154 

20155 

20156 

20157 

20158 

20160 

20161 

20162 

20163 

20164 

20165 

20166 

20167 

20168 

20170 

20171 

20172 

20173 

20174 

20175 

20176 

20177 

20178 

20190 

20191 

20192 

20193 

20194 

20195 

20196 

20197 

20198 

20200 

20201 

20202 

20203 

20204 

20205 

20206 

20207 

20208 

20210 

20211 

20212 


HODGKINS  PARAGRAN  MULT  

HDGK  GRN  UNSP  XTRNDL  ORG  .. 

HODGKINS  GRANULOM  HEAD  

HODGKINS  GRANULOM  THORAX 
HODGKINS  GRANULOM  ABOOM  .. 
HODGKINS  GRANULOM  AXILLA  ... 
HODGKINS  GRANULOM  INGUIN  ... 
HODGKINS  GRANULOM  PELVIC  .. 
HODGKINS  GRANULOM  SPLEEN  . 

HODGKINS  GRANULOM  MULT  

HDGK  SRC  UNSP  XTRNDL  ORG  .. 

HODGKINS  SARCOMA  HEAD 

HODGKINS  SARCOMA  THORAX  ... 

HODGKINS  SARCOMA  ABDOM 

HODGKINS  SARCOMA  AXILLA 

HODGKINS  SARCOMA  INGUIN  

HODGKINS  SARCOMA  PELVIC  

HODGKINS  SARCOMA  SPLEEN 

HODGKINS  SARCOMA  MULT 

LYM+IST  UNSP  XTRNDL  ORGN  .... 

HODG  LYMPH-HISTIO  HEAD 

HODG  LYMPH-HISTIO  THORAX  

HODG  LYMPH-HISTIO  ABDOM 

HODG  LYMPH-HISTIO  AXILLA 

HODG  LYMPH-HISTIO  INGUIN  

HODG  LYMPH-HtSTIO  PELVIC  

HODG  LYMPH-HISTIO  SPLEEN 

HODG  LYMPH-HISTIO  MULT  

NDR  SCLR  UNSP  XTRNDL  ORG  .... 

HODG  NODUL  SCLERO  HEAD 

HODG  NODUL  SCLERO  THORAX  .. 
HODG  NODUL  SCLERO  ABDOM  .... 

HODG  NODUL  SCLERO  AXILLA 

HODG  NODUL  SCLERO  INGUIN  .... 

HODG  NODUL  SCLERO  PELVIC  

HODG  NODUL  SCLERO  SPLEEN  ..., 

HODG  NODUL  SCLERO  MULT  

MXD  CELR  UNSP  XTRNDL  ORG  .... 

HODGKINS  MIX  CELL  HEAD  

HODGKINS  MIX  CELL  THORAX  

HODGKINS  MIX  CELL  ABDOM  

HODGKINS  MIX  CELL  AXILLA  

HODGKINS  MIX  CELL  INGUIN 

HODGKINS  MIX  CELL  PELVIC 

HODGKINS  MIX  CELL  SPLEEN  

HODGKINS  MIX  CELL  MULT 

LYM  DPLT  UNSP  XTRNDL  ORG 

HODG  LYMPH  DEPLET  HEAD 

HODG  LYMPH  DEPLET  THORAX  .... 

HODG  LYMPH  DEPLET  ABDOM 

HODG  LYMPH  DEPLET  AXILLA 

HODG  LYMPH  DEPLET  INGUIN  

HODG  LYMPH  DEPLET  PELVIC  

HODG  LYMPH  DEPLET  SPLEEN 

HODG  LYMPH  DEPLET  MULT  

HDGK  DIS  UNSP  XTRNDL  ORG  

HODGKINS  DIS  NOS  HEAD  

HODGKINS  DIS  NOS  THORAX  

HODGKINS  DIS  NOS  ABDOM 

HODGKINS  DIS  NOS  AXILLA 

HODGKINS  DIS  NOS  INGUIN  

HODGKINS  DIS  NOS  PELVIC  

HODGKINS  DIS  NOS  SPLEEN 

HODGKINS  DIS  NOS  MULT  

NDLR  LYM  UNSP  XTRNDL  ORG  

NODULAR  LYMPHOMA  HEAD  

NODULAR  LYMPHOMA  THORAX  .... 

NODULAR  LYMPHOMA  ABDOM  

NODULAR  LYMPHOMAJ\XILLA 

NODULAR  LYMPHOMA  INGUIN  

NODULAR  LYMPHOMA  PELVIC  

NODULAR  LYMPHOMA  SPLEEN  

NODULAR  LYMPHOMA  MULT  

MYCS  FNG  UNSP  XTRNDL  ORG  

MYCOSIS  FUNGOIDES  HEAD  

MYCOSIS  FUNGOIDES  THORAX  


ICD-9  Description 


MOC 


88 
88 


88 
88 
88 


88 


88 

88 
88 
88 


88 


88 


88 
88 
88 
88 
88 


88 


88 


88 


88 
88 
88 

88 
88 
88 
88 
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ICD-9 


ICD-9  Description 


20213 

20214 

20215 

20216 

20217 

20218 

20220 

20221 

20222 

20223 

20224 

20225 

20226 

20227 

20228 

20230 

20231 

20232 

20233 

20234 

20235 

20236 

20237 

20238 

20240 

20241 

20242 

20243 

20244 

20245 

20246 

20247 

20248 

202S0 

20251 

20252 

20253 

20254 

20255 

20256 

202S7 

20258 

20260 

20261 

20262 

20263 

20264 

20265 

20266 

20267 

20268 

20280 

20281 

20282 

20283 

20284 

20285 

20286 

20287 

20288 

20290 

20291 

20292 

20293 

20294 

20295 

20296 

20297 

20298 

20300 

20301 

20310 

20311 

20380 

20381 

20400 


MYCOSIS  FUNGOIDES  ABDOM  . 
MYCOSIS  FUNGaOES  AXILLA  .. 
MYCOSIS  FUNGOIDES  INGUIN  .. 
MYCOSIS  FUNGOIDES  PELVIC  . 
MYCOSIS  FUNGaOES  SPLEEN 
MYCOSIS  FUNGOIDES  MULT  .... 
SZRY  DIS  UNSP  XTRNDL  ORG  .. 

SEZARY*S  DISEASE  HEAD  

SEZARY'S  DISEASE  THORAX  .... 

SEZARY'S  DISEASE  ABDOM 

SEZARY-S  DISEASE  AXILLA 

SEZARY-S  DISEASE  INGUIN  ...... 

SEZARY'S  DISEASE  PELVIC  

SEZARY'S  DISEASE  SPLEEN  .... 
SEZARY'S  DISEASE  MULT 


MLG  HIST  UNSP  XTRNDL  ORG  .... 

MAL  HISTIOCYTOSIS  HEAD  

MAL  HISTIOCYTOSIS  THORAX  

'MAL  HISTIOCYTOSIS  ABDOM  . — 

MAL  HISTIOCYTOSIS  AXILLA 

MAL  HISTIOCYTOSIS  INGUIN  

MAL  HISTIOCYTOSIS  PELVIC 

MAL  HISTIOCYTOSIS  SPLEEN  ..... 

MAL  HISTIOCYTOSIS  MULT  

LK  RTCTL  UNSP  XTRNDL  ORG  ... 

HAIRY-CELL  LEUKEM  HEAD  

HAIRY-CELL  LEUKEM  THORAX  ... 
HAIRY-CELL  LEUKEM  ABDOM  ...... 

HAIRY-CELL  LEUKEM  AXILLA  — 

HAIRY-CEU  LEUKEM  INGUIN 

HAIRY-CEU  LEUKEM  PELVIC  

HAIRY-CELL  LEUKEM  SPLEEN  .... 

HAIRY-CELL  LEUKEM  MULT  

LTR-SIVI«  UNSP  XTRNDL  ORG  ... 

LETTERER-SIWE  DIS  HEAD  

LETTERER-SIWE  DIS  THORAX  ... 

LETTERER-SIWE  DIS  ABDOM 

LETTERER-SIV\^  DIS  AXILLA  . — 
LETTERER-SIWE  DIS  INGUIN  — 

LETTERER-SIWE  DIS  PELVIC  

LETTERER-SIWE  DIS  SPLEEN  .... 

LETTERER-SIWE  DIS  MULT  

MLG  MAST  UNSP  XTRNDL  ORG 

MAL  MASTOCYTOSIS  HEAD  

MAL  MASTOCYTOSIS  THORAX  .. 
MAL  MASTOCYTOSIS  ABDOM  .... 

MAL  MASTOCYTOSIS  AXILLA  

MAL  MASTOCYTOSIS  INGUIN 

MAL  MASTOCYTOSIS  PELVIC  .... 
MAL  MASTOCYTOSIS  SPLEEN  .., 

MAL  MASTOCYTOSIS  MULT  

OTH  LYMP  UNSP  XTRNDL  ORG 

LYMPHOMAS  NEC  HEAD ..„.. 

LYMPHOMAS  NEC  THORAX 

LYMPHOMAS  NEC  ABDOM  

LYMPHOMAS  NEC  AXILLA  

LYMPHOMAS  NEC  INGUIN 

LYMPHOMAS  NEC  PELVIC 

LYMPHOMAS  NEC  SPLEEN  

LYMPHOMAS  NEC  MULT 


MDC 


UNSP  LYM  UNSP  XTRNDL  ORG 

LYMPHaO  MAL  NEC  HEAD  

LYMPHOID  MAL  NEC  THORAX  .. 
LYMPHOID  MAL  NEC  ABDOM  .... 

LYMPHOID  MAL  NEC  AXILLA  

LYMPHOID  MAL  NEC  INGUIN 

LYMPHOID  MAL  NEC  PELVC  .... 
LYMPHOID  MAL  NEC  SPLEEN  ... 

LYMPHOID  MAL  NEC  MULT  

MULT  MYELM  W/0  REMISSION  . 

MULT  MYELM  W  REMISSION 

PLSM  CELL  LEUK  W/0  RMSON  , 

PLSM  CELL  LEUK  W  RMSON 

OTH  IMNPRFL  NPL  W/0  RMSN  ., 

OTH  IMNPRFL  NPL  W  RMSN  

ACT  LYM  LEUK  W/0  RMSION  ... 


88 
88 


88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 


88 
88 
88 
88 
88 
88 
88 


88 

86 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 


88 
88 

88 
88 
86 
86 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
86 
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20401     act  LYM  LEUK  W  RMSION  

20410  CHR  LYM  LEUK  W/0  RMSION  .... 

20411  CHR  LYM  LEUK  W  RMSION  

20420  SBAC  LYM  LEUK  W/O  RMSION  .. 

20421  SBAC  LYM  LEUK  W  RMSION  

20480  OTH  LYM  LEUK  W/O  RMSKJN  .... 

20481  OTH  LYM  LEUK  W  RMSION 

20490  UNS  LYM  LEUK  W/O  RMSION  .... 

20491  UNS  LYM  LEUK  W  RMSION 

20500  ACT  MYL  LEUK  WAD  RMSION  .... 

20501  ACT  MYL  LEUK  W  RMSION  

20510  CHR  MYL  LEUK  W/O  RMSION  .... 

20511  CHR  MYL  LEUK  W  RMSION  

20520  SBAC  MYL  LEUK  W/O  RMSION  ... 

20521  SBAC  MYL  LEUK  W  RMSION  

20530  MYL  SRCOMA  W/O  RMSION  

20531  MYL  SRCOMA  W  RMSION  

20580  OTH  MYL  LEUK  W/O  RMSION 

20581  OTH  MYL  LEUK  W  RMSION 

20590  UNS  MYL  LEUK  W/O  RMSION 

20591  UNS  MYL  LEUK  W  RMSION 

20600  ACT  MONO  LEUK  W/O  RMSION  . 

20601  ACT  MONO  LEUK  W  RMSION  

20610  CHR  MONO  LEUK  W/O  RMSION  . 

2061 1  CHR  MONO  LEUK  W  RMSION  ..... 

20620  SBAC  MONO  LEUK  W/O  RMSON 

20621  SBAC  MONO  LEUK  W  RMSION  ... 

20680  OTH  MONO  LEUK  W/O  RMSION  . 

20681  OTH  MONO  LEUK  W  RMSION  

20690  UNS  MONO  LEUK  W/O  RMSION  ., 

20691  UNS  MONO  LEUK  W  RMSION  

20700  ACT  ERTH/ERYLK  W/O  RMSON  ... 

20701  ACT  ERTH/ERYLK  W  RMSON  

2071  CHRONIC  ERYTHREMIA* 

20710  CHR  ERYTHRM  W/O  REMISION  .. 

20711  CHR  ERYTHRM  W  REMISION  

2072  MEGAKARYOCYTIC  LEUKEMIA*  .. 

20720  MGKRYCYT  LEUK  W/O  RMSION  .. 

20721  MGKRYCYT  LEUK  W  RMSION  

2078    SPECIFIED  LEUKEMIA  NEC*  

20780  OTH  SPF  LEUK  W/O  REMSION  .... 

20781  OTH  SPF  LEUK  W  REMSION 

2080  ACT  LEUK  UNS  CL  W/O  RMSN*  ... 

20800  ACT  LEUK  UNS  CL  W/O  RMSN  .... 

20801  ACT  LEUK  UNS  CL  W  RMSON  

2081  CHRONIC  LEUKEMIA  NOS*  

20810  CHR  LEUK  UNS  CL  W/O  RMSN  ..., 

20811  CHR  LEUK  UNS  CL  W  RMSON  

2082  SUBACUTE  LEUKEMIA  NOS*  

20820  SBAC  LEUK  UNS  CL  W/O  RMS  

20821  SBAC  LEUK  UNS  CL  W  RMSON  ... 

2088  LEUKEMIA-UNSPEC  CELL  NEC*  ... 

20880  OTH  LEUK  UNS  CL  W/O  RMSN 

20881  OTH  LEUK  UNS  CL  W  RMSON 

2089  LEUKEMIA-UNSPEC  CELL  NOS*  ... 

20890  LEUKEMIA  NOS  W/O  REMSION  .... 

20891  LEUKEMIA  NOS  W  REMISSION  .... 

2100  BENIGN  NEOPLASM  LIP  

2101  BENIGN  NEOPUSM  TONGUE  

2102  BEN  NEO  MAJOR  SALIVARY 

2103  BENIGN  NEO  MOUTH  FLOOR 

2104  BENIGN  NEO  MOUTH  NEC/NOS  ... 
2106    BENIGN  NEOPLASM  TONSIL  

2106  BENIGN  NEO  OROPHARYN  NEC  .. 

2107  BENIGN  NEO  NASOPHARYNX  

2108  BENIGN  NEO  HYPOPHARYNX  

.  2109    BENIGN  NEO  PHARYNX  NOS  

2110  BENIGN  NEO  ESOPHAGUS  . .    .. 

21 1 1  BENIGN  NEOPLASM  STOMACH  .... 

2112  BENIGN  NEOPLASM  SM  BOWEL  ... 

21 13  BENIGN  NEOPLASM  LG  BOWEL 

2114  BENIGN  NEOPL  RECTUM/ANUS  .... 

2115  BEN  NEO  LIVER/BILE  DUCTS     ...... 

2116  BENIGN  NEOPLASM  PANCREAS  ... 

2117  BEN  NEO  ISLETS  LANGERHAN  

2118  I  BEN  NEO  PERITONEUM  


ICD-9  Description 


MDC 


88 
88 
88 
88 


88 
88 
88 
88 


88 

88 


88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 


88 
88 
88 
88 
88 
88 
88 
88 
88 
88 


88 
88 
88 
88 

88 
88 
88 
88 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 

1 

1 

1 


82 
41 
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ICD-9 


ICD-9  Description 


MDC 


2119 
2120 
2121 
2122 
2123 
2124 
2125 
2126 
2127 
2128 
2129 
2130 
2131 
2132 
2133 
2134 
2135 
2136 
2137 
2138 
2139 
2140 
2141 
2142 
2143 
2144 
2148 
2149 
2150 
2152 
2153 
2154 
2155 
2156 
2157 
2158 
2159 
2160 
2161 
2162 
2163 
2164 
2165 
2166 
2167 
2168 
2169 
217 
2180 
2181 
2182 
2189 
2190 
2191 
2198 
2199 
220 
2210 
2211 
2212 
2218 
2219 
2220 
2221 
2222 
2223 
2224 
2228 
2229 
2230 
2231 
2232 
2233 
22381 
22389 
2239 


BEN  NEO  Gl  TRACT  NECffWS  ... 
BEN  NEO  NASAL  CAV/SINUS  ...... 

BENIGN  NEO  LARYNX  „ 

BENIGN  NEO  TRACHEA  

BENIGN  NEO  BRONCHUS/LUNG 

BENIGN  NEOPLASM  PLEURA  

BENIGN  NEO  MEDIASTINUM  

BENIGN  NEOPLASM  THYMUS  .... 

BENIGN  NEOPLASM  HEART  

BENIGN  NEO  RESP  SYS  NEC 

BENIGN  NEO  RESP  SYS  NOS  .... 

BEN  NEO  SKULUFACE  BONE 

BEN  NEO  LOWER  JAW  BONE 

BENIGN  NEO  VERTEBRAE  

BEN  NEO  RIBS/STERN/CLAV  

BEN  NEO  LONG  BONES  ARM  

BEN  NEO  BONES  WRIST/HAND  . 
BENIGN  NEO  PELVIC  GIRDLE  .... 

BEN  NEO  LONG  BONES  LEG 

BEN  NEO  BONES  ANKLE/FOOT  . 

BENIGN  NEO  BONE  NOS  ...-. 

LIPOMA  SKIN  FACE 

LIPOMA  SKIN  NEC 

LIPOMA  INTRATHORACIC  ....- 

LIPOMA  INTRA-ABDOMINAI .._ 

LIPOMA  SPERMATIC  CORD  

LIPOMA  NEC  

UPOMA  NOS  

BEN  NEO  SOFT  TISSUE  HEAD  ... 

BEN  NEO  SOFT  TISSUE  ARM  

BEN  NEO  SOFT  TISSUE  LEG  

BEN  NEO  SOFT  TIS  THORAX  

BEN  NEO  SOFT  TIS  ABDOMEN  .. 

BEN  NEO  SOFT  TIS  PELVIS  

BENIGN  NEO  TRUNK  NOS  

BEN  NEO  SOFT  TISSUE  NEC  

BEN  NEO  SOFT  TISSUE  NOS  

BENIGN  NEO  SKIN  LIP 

BENIGN  NEO  SKIN  EYELID  

BENIGN  NEO  SKIN  EAR 

BENIGN  NEO  SKIN  FACE  NEC  .... 

BEN  NEO  SCALP/SKIN  NECK 

BENIGN  NEO  SKIN  TRUNK 

BENIGN  NEO  SKIN  ARM  

BENIGN  NEO  SKIN  LEG 


BENIGN  NEOPLASM  SKIN  NEC  .. 
BENIGN  NEOPLASM  SKIN  NOS  .. 

BENIGN  NEOPLASM  BREAST 

SUBMUCOUS  LEIOMYOMA  

INTRAMURAL  LEIOMYOMA  

SUBSEROUS  LEIOMYOMA  

UTERINE  LEIOMYOMA  NOS  

BENIGN  NEO  CERVIX  UTERI  

BENIGN  NEO  CORPUS  UTERI  .... 

BENIGN  NEO  UTERUS  NEC 

BENIGN  NEO  UTERUS  NOS 

BENIGN  NEOPLASM  OVARY 

BEN  NEO  FALLOPIAN  TUBE  ...... 

BENIGN  NEOPLASM  VAGINA 

BENIGN  NEOPLASM  VULVA 

BEN  NEO  FEM  GENITAL  NEC  

BEN  NEO  FEM  GENITAL  NOS 

BENIGN  NEOPLASM  TESTIS  .. 

BENIGN  NEOPLASM  PENIS 

BENIGN  NEOPLASM  PROSTATE 

BENIGN  NEO  EPIDIDYMIS  

BENIGN  NEOPLASM  SCROTUM  . 
BEN  NEO  MALE  GENITAL  NEC  ... 
BEN  NEO  MALE  GENITAL  NOS  ... 

BENKaN  NEOPLASM  KIDNEY  

BENIGN  NEO  RENAL  PELVIS 

BENIGN  NEOPLASM  URETER 

BENIGN  NEOPLASM  BUDOER  .. 
BENIGN  NEOPLASM  URETHRA  .. 

BENIGN  NEO  URINARY  NEC 

BENIGN  NEO  URINARY  NOS 


JiA- 


41 
31 
31 
33 
33 
33 
33 
86 
36 
33 
33 
24 
31 
24 
33 
24 
24 
24 
24 
24 
24 
18 
18 
33 
41 
53 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
68 
18 
18 
18 
18 
18 
18 
-18 
18 
18 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
53 
53 
S3 
53 
S3 
S3 
S3 
S3 
S3 
S3 
S3 
S3 
S3 
S3 
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ICD-9 


2240 
2241 
2242 
2243 
2244 
2245 
2246 
2247 
2248 
2249 
2250 
2251 
2252 
2253 
2254 
2258 
2259 
226 
2270 
2271 
2273 
2274 
2275 
2276 
2278 
2279 
22800 
22801 
22802 
22803 
22804 
22809 
2281 
2290 
2298 
2299 
2300 
2301 
2302 
2303 
2304 
2305 
2306 
2307 
2306 
2309 
2310 
2311 
2312 
2318 
2319 
2320 
2321 
2322 
2323 
2324 
2325 
2326 
2327 
2328 
2329 
2330 
2331 
2332 
2333 
2334 
2335 
2336 
2337 
2339 
2340 
2346 
2349 
2350 
2351 
2352 


BENIGN  NEOPLASM  EYEBALL  .. 

BENIGN  NEOPLASM  ORBIT  

BEN  NEO  LACRIMAL  GLAND  

BENIGN  NEO  CONJUNCTIVA  

BENIGN  NEOPLASM  CORNEA  ... 

BENIGN  NEOPLASM  RETINA  

BENIGN  NEOPLASM  CHOROID  . 

BEN  NEO  LACRIMAL  DUCT 

BENIGN  NEOPLASM  EYE  NEC  .. 
BENIGN  NEOPLASM  EYE  NOS  .. 

BENIGN  NEOPLASM  BRAIN  

BENIGN  NEO  CRANIAL  NERVE  . 
BEN  NEO  CEREBR  MENINGES  .. 

BENIGN  NEO  SPINAL  CORD  

BEN  NEO  SPINAL  MENINGES  .... 
BENIGN  NEO  NERV  SYS  NEC  ... 
BENIGN  NEO  NERV  SYS  NOS  ... 
BENIGN  NEOPLASM  THYROID  .. 
BENIGN  NEOPLASM  ADRENAL  . 

BENIGN  NEO  PARATHYROID 

BENIGN  NEO  PITUITARY  

BEN  NEOPL  PINEAL  GLAND  

BENIGN  NEO  CAROTID  BODY  ... 
BEN  NEO  PARAGANGLIA  NEC  .. 
BENIGN  NEO  ENDOCRINE  NEC 
BENIGN  NEO  ENDOCRINE  NOS 

HEMANGIOMA  NOS 

HEMANGIOMA  SKIN  

HEMANGIOMA  INTRACRANIAL  .. 

HEMANGIOMA  RETINA  

HEMANGIOMA  INTRA-ABDOM  ... 

HEMANGIOMA  NEC 

LYMPHANGIOMA,  ANY  SITE  

BENIGN  NEO  LYMPH  NODES  .... 

BENIGN  NEOPLASM  NEC  

BENIGN  NEOPLASM  NOS 

CA  IN  SITU  ORAL  CAV/PHAR 

CA  IN  SITU  ESOPHAGUS  

CA  IN  SITU  STOMACH  

CA  IN  SITU  COLON  

CA  IN  SITU  RECTUM 

CA  IN  SITU  ANAL  CANAL 

CA  IN  SITU  ANUS  NOS  

CA  IN  SITU  BOWEL  NEC/NOS  .... 

CA  IN  SITU  LIVER/BILIARY  

CA  IN  SITU  Gl  NEC/NOS 

CA  IN  SITU  LARYNX  ...... 

CA  IN  SITU  TRACHEA  

CA  IN  SITU  BRONCHUS/LUNG  ... 

CA  IN  SITU  RESP  SYS  NEC  

CA  IN  SITU  RESP  SYS  NOS 

CA  IN  SITU  SKIN  UP  

CA  IN  SITU  EYELID  

CA  IN  SITU  SKIN  EAR  


CA  IN  SITU  SKIN  FACE  NEC 

CA  IN  SITU  SCALP  ™ 

CA  IN  SITU  SKIN  TRUNK 

CA  IN  SITU  SKIN  ARM 

CA  IN  SITU  SKIN  LEG  

CA  IN  SITU  SKIN  NEC  

CA  IN  SITU  SKIN  NOS 

CA  IN  SITU  BREAST 


CA  IN  SITU  CERVIX  UTERI 

CA  IN  SITU  UTERUS  NEC 

CA  IN  SITU  FEM  GEN  NEC 

CA  IN  SITU  PROSTATE 

CA  IN  SITU  PENIS  

CA  IN  SITU  MALE  GEN  NEC 

CA  IN  SITU  BLADDER  

CA  IN  SITU  URINARY  NEC  

CA  IN  SITU  EYE  

CA  IN  SITU  NEC . 

CA  IN  SITU  NOS  

UNC  BEHAV  NEO  SALIVARY  .... 
UNC  BEHAV  NEO  ORAL/PHAR 
UNC  BEHAV  NEO  INTESTINE  .. 


ICD-9  Description 


MDC 


68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
63 
63 
63 
63 
63 
63 
63 
82 
82 
82 
82 
63 
63 
63 
82 
82 
36 
18 
63 
68 
41 
36 
86 
86 
18 
18 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 


88 
88 

88 
88 
88 


/MDDENDUM  F.— ICD-9  CODES  WITH  MAJOR  DIAGNOSTIC  CATEGORIES  (MDCS)  FOR  PAYMENT  OF  MEDICAL  VISITS  UNDER  THE 

Hospital  Outpatient  PPS— Continued 


ICD-9 


tCO-9  Codes  pracadad  by  an  astatisk  are  coda*  liiat  are  not  valid  as  a  reason  for  the  visit 


2353 

2354 

2355 

2356 

2357 

2358 

2359 

2360 

2361 

2362 

2363 

2364 

2365 

2366 

2367 

23690 

23691 

23699 

2370 

2371 

2372 

2373 

2374 

2375 

2376 

2377 

23770 

23771 

23772 

2379 

2380 

2381 

2382 

2383 

2384 

2385 

2386 

2387 

2388 

2389 

2390 

2391 

2392 

2393 

2394 

2395 

2396 

2397 

2398 

2399 

2400 

2409 

2410 

2411 

2419 

24200 

24201 

24210 

24211 

24220 

24221 

24230 

24231 

24240 

24241 

24280 

24281 

24290 

24291 

243 

2440 

2441 

2442 

2443 

2448 

2449 


ICD-9  Description 


UNC  BEHAV  NEO  LIVER 

UNC  BEHAV  NEO  PERITONEUM  .... 

UNC  BEHAV  NEO  Gl  NEC 

UNC  BEHAV  NEO  LARYNX 

UNC  BEHAV  NEO  LUNG  

UNC  BEHAV  NEO  PLEURA  

UNC  BEHAV  NEO  RESP  NEC 

UNCERT  BEHAV  NEO  UTERUS  — .. 

UNC  BEHAV  NEO  PLACENTA  

UNC  BEHAV  NEO  OVARY 

UNC  BEHAV  NEO  FEMALE  NEC  ..... 

UNC  BEHAV  NEO  TESTIS ; 

UNC  BEHAV  NEO  PROSTATE  ........ 

UNC  BEHAV  NEO  MALE  NEC 

UNC  BEHAV  NEO  BLADDER  

UNC  BEHAV  NEO  URINAR  NOS  

UNC  BEHAV  NEO  KIDNEY  

UNC  BEHAV  NEO  URINAR  NEC  ...... 

UNC  BEHAV  NEO  PITUITARY  

UNC  BEHAV  NEO  PINEAL  

UNC  BEHAV  NEO  ADRENAL  

UNC  BEHAV  NEO  PARAGANG 

UNCER  NEO  ENDOCRINE  NEC  

UNC  BEH  NEO  BRAIN/SPINAL  

UNC  BEHAV  NEO  MENINGES  

NEUROFIBROMATOSIS-  

NEUROFIBROMATOSIS  NOS 

NEUROFIBROMATOSIS  TYPE  I 

NEUROFIBROMATOSIS  TYP  II  

UNC  BEH  NEO  NERV  SYS  NEC 

UNC  BEHAV  NEO  BONE  

UNC  BEHAV  NEO  SOFT  TISSU  ....... 

UNC  BEHAV  NEO  SKIN 

UNC  BEHAV  NEO  BREAST 

POLYCYTHEMIA  VERA  

MASTOCYTOMA  NOS  

PLASMACYTOMA  NOS 

LYMPHOPROLIFERAT  DIS  NOS 

UNCERT  BEHAVIOR  NEO  NEC  

UNCERT  BEHAVIOR  NEO  NOS  ...... 

DIGESTIVE  NEOPLASM  NOS 

RESPIRATORY  NEOPLASM  NOS  .... 

BONE/SKIN  NEOPLASM  NOS 

BREAST  NEOPUSM  NOS  

BUDOER  NEOPLASM  NOS  

OTHER  GU  NEOPLASM  NOS  

BRAIN  NEOPLASM  NOS 

ENDOCRINE/NERV  NEO  NOS 

NEOPLASM  NOS,  SITE  NEC 

NEOPLASM  NOS 

SIMPLE  GOITER  . 

GOITER  NOS 


NONTOX  UNINODULAR  GOITER  . 
NONTOX  MULTINODUL  GOITER  .. 
NONTOX  NODUL  GOITER  NOS  ... 

TOX  DIF  GOITER  NO  CRISIS  

TOX  DIF  GOITER  W  CRISIS  

TOX  UNINOD  GOIT  NO  ORIS  

TOX  UNINOD  GOIT  W  CRISIS  . 

TOX  MULTNOD  GOIT  NO  ORIS  ..„ 

TOX  MULTNOD  GOIT  W  ORIS  . 

TOX  NOD  GOITER  NO  CRISIS  

TOX  NOD  GOITER  W  CRISIS  

THYROTOX-ECT  NOD  NO  ORIS  ... 
THYROTOX-ECT  NOD  W  ORIS  ..... 
THYRTOX  ORIG  NEC  NO  ORIS  .... 
THYROTOX  ORIG  NEC  W  ORIS  ... 

THYROTOX  NOS  NO  CRISIS 

THYROTOX  NOS  W  CRISIS 

CONGENITAL  HYPOTHYROIDSM 
POSTSURGICAL  HYPOTHYROID  . 

POSTABLAT  HYPOTHYR  NEC  

IODINE  HYPOTHYROIDISM  

lATROGEN  HYPOTHYROID  NEC  . 
ACQUIRED  HYPOTHYROID  NEC  . 
HYPOTHYROIDISM  NOS 


MDC 


88 
88 
88 
88 
88 
88 
88 
88 
38 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
63 
63 
63 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
88 
82 
82 
82 
82 
82 
82 
78 
82 
78 
82 
78 
82 
78 
82 
78 
82 
78 
82 
78 
82 
82 
82 
82 
82 
82 
82 
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ICO-9 


ICD-9  Description 


MDC 


2450 

2451 

2452 

2453 

2454 

2458 

2459 

2460 

2461 

2462 

2463 

2466 

2469 

2S000 

25001 

25002 

J5003 

25010 

25011 

25012 

25013 

25020 

25021 

2S022 

25023 

25030 

25031 

25032 

25033 

25040 

25041 

25042 

25043 

25050 

25051 

25052 

25053 

25060 

25061 

25062 

25063 

25070 

25071 

25072 

25073 

25080 

25081 

25082 

25083 

25090 

25091 

25092 

25093 

2510 

2511 

2512 

2513 

2514 

2515 

2518 

2519 

2520 

2521 

2528 

2529 

2530 

2531 

2532 

2533 

2534 

2535 

2536 

2537 

2538 

2539 

2540 


acute  thyroiditis - ~ 

SUBACUTE  THYROIDITIS — .-. '■■■ 

CHR  LYMPHOCYT  THYROIDIT » . 

CHR  FIBROUS  THYROIDITIS 

IATROGENIC  THYROIDITIS  : - 

CHR  THYROIDITIS  NEC/NOS  ........ 

THYROIDITIS  NOS  

DIS  THYROCALCITON  SECRET .. 

DYSHORMONOGENIC  GOITER :..... 

CYST  OF  THYROID  — 

HEMORR/INFARC  THYROID ., _. 

DISORDERS  OF  THYROID  NEC .^. ~ 

DISORDER  OF  THYROID  NOS  ... — -... '. 

DMII  WO  CMP  NT  ST  UNCNTR  . .. 

DMI  WO  CMP  NT  ST  UNCNTRL 

DMII  WO  CMP  UNCNTRLD 

DMI  WO  CMP  UNCNTRLD - -. 

DMII  KETO  NT  ST  UNCNTRLD  < 

DMI  KETO  NT  ST  UNCNTRLD ^.. 

DMII  KETOACD  UNCONTROLD .'. 

DMI  KETOACD  UNCONTROLD  ._ _ 

DMII  HPRSM  NT  ST  UNCNTRL -.. 

DMI  HPRSM  NT  ST  UNCNTRLD  _ 

DMII  HPROSMLR  UNCONTROLD . 

DMI  HPROSMLR  UNCONTROLD 

DMII  O  CM  NT  ST  UNCNTRLD  .T. „... 

DMI  O  CM  NT  ST  UNCNTRLD  - ..... 

DMII  OTH  COMA  UNCONTROLD ™ — .. 

DMI  OTH  COMA  UNCONTROLD .... 

DMII  RENL  NT  ST  UNCNTRLD  _ 

DMI  RENL  NT  ST  UNCNTRLD ;.•. 

DMII  RENAL  UNCNTRLD  

DMI  RENAL  UNCNTRLD 

DMII  OPHTH  NT  ST  UNCNTRL  

DMI  OPHTH  NT  ST  UNCNTRLD  ._ 

DMII  OPHTH  UNCNTRLD 

DMI  OPHTH  UNCNTRLD  „.. 

DMII  NEURO  NT  ST  UNCNTRL ► 

DMI  NEURO  NT  ST  UNCNTRLD  

DMII  NEURO  UNCNTRLD 

DMI  NEURO  UNCNTRLD 

DMII  CIRC  NT  ST  UNCNTRLD  : 

DMI  CIRC  NT  ST  UNCNTRLD 

DMII  CIRC  UNCNTRLD . 

DMI  CIRC  UNCNTRLD  :. „ 

DMII  OTH  NT  ST  UNCNTRLD  _ ... . . 

DMI  OTH  NT  ST  UNCNTRLD ™ „... 

DMII  OTH  UNCNTRLD ....... . . 

DMI  OTH  UNCNTRLD  ..„ ...„. . 

DMII  UNSPF  NT  ST  UNCNTRL ; 

DMI  UNSPF  NT  ST  UNCNTRLD 

DMII  UNSPF  UNCNTRLD 

DMI  UNSPF  UNCNTRLD 

HYPOGLYCEMIC  COMA . 

OTH  SPCF  HYPOGLYCEMIA  „ . 

HYPOGLYCEMIA  NOS  .. . 

POSTSURG  HYPOINSULINEMIA „ . 

ABN  SECRETION  GLUCAGON 

ABNORM  SECRETION  GASTRIN  v 

PANCREATIC  DISORDER  NEC  ur....... .. 

PANCREATIC  DISORDER  NOS  -■> .. 

HYPERPARATHYROIDISM .. 

HYPOPARATHYROIDISM  ; 

PARATHYROID  DISORDER  NEC 

PARATHYROID  DISORDER  NOS  .. 

ACROMEGALY  AND  GIGANTISM  

ANT  PITUIT  HYPERFUNC  NEC r. 

PANHYPOPITUITARISM  „ ; .t=^ 

PITUITARY  DWARFISM 

ANTER  PITUITARY  DIS  NEC  

DIABETES  INSIPIDUS .- 

NEUROHYPOPHYSIS  DIS  NEC  

IATROGENIC  PITUITARY  DIS . 

PITUITARY  DISORDER  NEC 

PITUITARY  DISORDER  NOS . „.. 

PERSIST  HYPERPLAS  THYMUS 


82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
78 
78 
78 
78 
78 
78 
78 
78 
78 
78 
78 
78 
53 
53 
82 
82 
68 
68 
82 
82 
63 
63 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
78 
82 
82 
82 
82 
41 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
86 
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ICD-9 


2541 
2548 
2549 
2550 
2551 
2552 
2553 
2554 
2555 
2556 
2558 
2559 
2560 
2561 
2562 
2563 
2564 
2568 
2569 
2570 
2571 
2572 
2578 
2579 
2580 
2581 
2588 
2589 
2590 
2591 
2592 
2593 
2594 
2598 
2599 
260 
261 
262 
2630 
2631 
2632 
2638 
2639 
2640 
2641 
2642 
2643 
2644 
2645 
2646 
2647 
2648 
2649 
2650 
2651 
2652 
2660 
2661 
2662 
2669 
267 
2680 
2681 
2682 
2689 
2690 
2691 
2692 
2693 
2698 

OftAO 
£099 

2700 
2701 
2702 
2703 
2704 


ICD-9  Description 


ABSCESS  OF  THYMUS  

DISEASES  OF  THYMUS  NEC  , 

DISEASE  OF  THYMUS  NOS  

CUSHING-S  SYNDROME 

HYPERALDOSTERONISM  

ADRENOGENITAL  DISORDERS  

CORTICOADREN  OVERACT  NEC  ., 

CORTICOADRENAL  INSUFFIC  

ADRENAL  HYPOFUNCTION  NEC  ... 
MEDULLOADRENAL  HYPERFUNC . 

ADRENAL  DISORDER  NEC 

ADRENAL  DISORDER  NOS  

HYPERESTROGENISM 

OVARIAN  HYPERFUNC  NEC 


POSTABLATIV  OVARIAN  FAIL  ....... 

OVARIAN  FAILURE  NEC  

POLYCYSTIC  OVARIES 

OVARIAN  DYSFUNCTION  NEC  ..... 

OVARIAN  DYSFUNCTION  NOS  

TESTICULAR  HYPERFUNCTION  ... 
POSTABLAT  TESTIC  HYPOFUN  .... 

TESTICULAR  HYPOFUNC  NEC  

TESTICULAR  DYSFUNCT  NEC 

TESTICULAR  DYSFUNCT  NOS  

WERMER-S  SYNDROME  

COMB  ENDOCR  DYSFUNCT  NEC 
POLYGLANDUL  DYSFUNC  NEC  .... 
POLYGLANDUL  DYSFUNC  NOS  ... 
DELAY  SEXUAL  DEVELOP  NEC  ... 

SEXUAL  PRECOCITY  NEC  

CARCINOID  SYNDROME  ...._ 

ECTOPIC  HORMONE  SECR  NEC  .. 

DWARFISM  NEC  

ENDOCRINE  DISORDERS  NEC  ..... 

ENDOCRINE  DISORDER  NOS 

KWASHIORKOR  

NUTRmONAL  MARASMUS 

OTH  SEVERE  MALNUTRITION  ...... 

MALNUTRmON  MOD  DEGREE  ..... 

MALNUTRmON  MILD  DEGREE  ... 
ARREST  DEVEL  DH"  MALNUTR  .... 

PflOTEIN-CAL  MALNUTR  NEC  ...._ 

PHOTEIN-CAL  MALNUTR  NOS 

VIT  A  CONJUNCnV  XEROSIS 

vrr  A  BiTors  spot „ 

VIT  A  CORNEAL  XEROSIS 

vrr  A  CORNEA  ULCER/XER06 

vrr  A  KERATOMALACIA 

vrr  A  NK3HT  BUNDNESS  

VIT  A  DEF  W  CORNEAL  SCAR 

VIT  A  OCULAR  DEFIC  NEC  

VrrAMIN  A  DEFKJIENCY  NEC 

VrrAMIN  A  DEFK^IENCY  NOS  

BERIBERI 

THIAMINE  DEFC  NEC/NOS 

PELLAGRA 

ARIBOFLAVINOSIS  

VrrAMIN  86  DEFICIENCY  

BODMPLEX  DEFIC  NEC 

VrrAMIN  B  DEFICIENCY  NOS  

ASCORBIC  ACID  DEFIQENCY 

RKatETS,  ACTIVE .„.. 

RCKETS,  UTE  EFFECT 

OSTEOMALACIA  NOS  

VrrAMIN  D  DEFICIENCY  NOS  

DEFICIENCY  OF  VITAMIN  K  

VrrAMIN  DERCIENCY  NEC  

VrrAMIN  DEFIOENCY  NOS  .. _„. 

MINERAL  DERaENCY  NEC 

NUTRITION  DERCIENCY  NEC  ...... 

NUTRmON  DERCIENCY  NOS  . 

AMINO^CID  TRANSPORT  DIS  

PHENYLKETONURIA-PKU 

AROM  AMIN-ACID  METAB  NEC  ..... 

BRAN-CHAIN  AMIN-ACID  DIS  

SULPH  AMINOACID  MET  DIS 


MDC 


86 

86 

86 

82 

82 

82 

82 

82 

82 

82 

82 

82 

56 

56 

56 

S« 

56 

56 

56 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82. 

82 

82 

82 

68 

66 

68 

68 

68 

68 

68 

68 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

24 

24 

24 

82 

82 

82 

82 

82 

82 

82 

82- 

82 

82 

82 

82 
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ICD-9 


2705 

2706 

2707 

2708 

2709 

2710 

2711 

2712 

2713 

2714 

2718 

2719 

2720 

2721 

2722 

2723 

2724 

2725 

2726 

2727 

2728 

2729 

2730 

2731 

2732 

2733 

2738 

2739 

2740 

27410 

27411 

27419 

27481 

27482 

27489 

2749 

2750 

2751 

2752 

2753 

2754 

2758 

2759 

2760 

2761 

2762 

2763 

2764 

2765 

2766 

2767 

2768 

2769 

27700 

27701 

2771 

2772 

2773 

2774 

2775 

2776 

2778 

2779 

2780 

27800 

27801 

2781 

2782 

2783 

2784 

2788 

27900 

27901 

27902 

27903 

27904 


ICD-9  Description 


OIS  HISTIDINE  METABOLISM  .. 
DIS  UREA  CYCLE  METABOL  ... 

straig  amin-acid  met  NEC  . 

DIS  AMINO-ACID  METAB  NEC 
DIS  AMINO-ACID  METAB  NOS 
GLYCOGENOSIS 


GALACTOSEMIA 

HERED  FRUCTOSE  INTOLERAN 
DISACCHARIDASE  DEF/MALAB  .. 

RENAL  GLYCOSURIA  

DIS  CARBOHYDR  METAB  NEC  ... 
DIS  CARBOHYDR  METAB  NOS  ... 
PURE  HYPERCHOLESTEROLEM 

PURE  HYPERGLYCERIDEMIA 

MIXED  HYPERLIPIDEMIA 

HYPERCHYLOMICRONEMIA  

HYPERLIPIDEMIA  NEC/NOS 

LIPOPROTEIN  DEFICIENCIES  

LI  PODYSTROPHY  

LIPIDOSES 


LIPOID  METABOL  DIS  NEC  

LIPOID  METABOL  DIS  NOS  

POLYCLON  HYPERGAMMAGLOBU 
MONOCLON  PARAPROTEINEMIA  ... 

PARAPROTEINEMIA  NEC  

MACROGLOBULINEMIA  

DIS  PLAS  PROTEIN  MET  NEC  

DIS  PLAS  PROTEIN  MET  NOS  

GOUTY  ARTHROPATHY  

GOUTY  NEPHROPATHY  NOS  

URIC  ACID  NEPHROLITHIAS  

GOUTY  NEPHROPATHY  NEC  

GOUTY  TOPHI  OF  EAR 

GOUTY  TOPHI  SITE  NEC 

GOUT  W  MANIFESTATION  NEC  

GOUT  NOS  


MDC 


DIS  IRON  METABOLISM 

DIS  COPPER  METABOLISM  

DIS  MAGNESIUM  METABOLISM 
DIS  PHOSPHORUS  METABOL  .., 

DIS  CALCIUM  METABOLISM"  

DIS  MINERAL  METABOL  NEC  .... 
DIS  MINERAL  METABOL  NOS  .... 

HYPEROSMOLALITY  

HYPOSMOLALITY  

ACIDOSIS  


ALKALOSIS  

MIXED  ACID-BASE  BAL  DIS 
HYPOVOLEMIA 


FLUID  OVERLOAD  

HYPERPOTASSEMIA  ....^. 

HYPOPOTASSEMIA  

ELECTROLYT/FLUID  DIS  NEC  ... 

CYSTIC  FIBROS  W/O  ILEUS  

CYSTIC  FIBROSIS  W  ILEUS  

DIS  PORPHYRIN  METABOLISM 

PURINE/PYRIMID  DIS  NEC  

AMYLOIDOSIS  

DIS  BILIRUBIN  EXCRETION 

MUCOPOLYSACCHARIDOSIS  ... 
DEFIC  CIRCUL  ENZYME  NEC  ... 
METABOLISM  DISORDER  NEC  . 
METABOLISM  DISORDER  NOS  . 
OBESITY* 


OBESITY  NOS  

MORBID  OBESITY 

LOCALIZED  ADIPOSITY  

HYPERVITAMINOSIS  A  

HYPERCAROTINEMIA  

HYPERVITAMINOSIS  D  

OTHER  HYPERALIMENTATION  

HYPOGAMMAGLOBULINEM  NOS  ... 

SELECTIVE  IGA  IMMUNODEF  

SELECTIVE  IGM  IMMUNODEF  

SELECTIVE  IG  DEFIC  NEC  

CONG  HYPOGAMMAGLOBULINEM 


82 

82 

82 

82 

82 

82 

82 

41 

41 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

86 

86 

88 

88 

88 

88 

24 

53 

53 

53 

24 

24 

24 

24 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

57 

82 

82 

86 

41 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

82 

86 

86 

86 

86 

86 


'ICD-9  Codas  preceded  by  an  asterisk  are  codes  that  are  not  valid  as  a  reason  lor  tt<e  visit. 
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ICD-9 


ICD-9  Deacripdon 


MDC 


27905 
27906 
27909 
27910 
27911 
27912 
27913 
27919 
2792 
2793 
2794 
2798 
2799 
2800 
2801 
2808 
2809 
2810 
2811 
2812 
2813 
2814 
2818 
2819 
2820 
2821 
2822 
2823 
2824 
2825 
28260 
28261 
28262 
28263 
28269 
2827 
2828 
2829 
2830 
2831 
28310 
28311 
28319 
2832 
2839 
2840 
2848 
2849 
2850 
2861 
2858 
2859 
2860 
2861 
2862 
2863 
2864 
2865 
2866 
2867 
2869 
2870 
2871 
2872 
2873 
2874 
2875 
2878 
2879 
2880 
2881 
2882 
2883 
2888 
2889 
2890 


IMMUNODEFIC  W  HYPER-IGM 

COMMON  VARIABL  IMMUNODEF 
HUMORAL  IMMUNITY  DEF  NEC  .. 

IMMUNDEF  T-CELL  DEF  NOS  

DIGEORGE-S  SYNDROME  

WISKOTT-ALDRICH  SYNDROME  . 
NEZELOF'S  SYNDROME 

DEFIC  CELL  IMMUNITY  NOS 

COMPINED  IMMUNITY  DEFIC  .... 

IMMUNITY  DEFICIENCY  NOS 

AUTOIMMUNE  DISEASE  NEC  .... 
IMMUNE  MECHANISM  DIS  NEC  . 
IMMUNE  MECHANISM  DIS  NOS  . 

CHR  BLOOD  LOSS  ANEMIA  , 

IRON  DEF  ANEMIA  DIETARY  ..... 

IRON  DEFIC  ANEMIA  NEC 

IRON  DEFIC  ANEMIA  NOS 

PERNICIOUS  ANEMIA  

B12  DEFIC  ANEMIA  NEC  


FOLATE-DEFICIENCY  ANEMIA  ... 
MEGALOBLASTIC  ANEMIA  NEC 

PROTEIN  DEFIC  ANEMIA _.. 

NUTRITK3NAL  ANEMIA  NEC 

DEFICIENCY  ANEMIA  NOS 


HEREDITARY  SPHEROCYTOSIS 

HEREDIT  ELUPTOCYTOSIS  

GLUTATHIONE  DIS  ANEMIA 


ENZYME  DEFIC  ANEMIA  NEC 

THALASSEMIAS  

SCKLE-CELL  TRAIT  

SICKLE-CELL  ANEMIA  NOS 

HB-S  DISEASE  W/O  CRISIS 

HB-S  DISEASE  WITH  CRISIS 

SICKLE-CELL/HB-C  DISEASE  

SICKLE-CELL  ANEMIA  NEC 

HEMOGLOBINOPATHIES  NEC  

HERED  HEMOLYTIC  ANEM  NEC  .... 
HERED  HEMOLYTIC  ANEM  NOS  .... 
AUTOIMMUN  HEMOLYTIC  ANEM  .... 
NONAUTOIMMU  HEMOLYT  ANEM* 

NONAUTO  HEM  ANEMIA  NOS  

HEMOLYTIC  UREMIC  9YND  

OTH  NONAUTO  HEM  ANEMIA 

HEMOLYTIC  HEMOGLOBINURIA  .... 

ACQ  HEMOLYTIC  ANEMIA  NOS 

CONGEN  APLASTIC  ANEMIA  

APLASTIC  ANEMIAS  NEC  «... 

APLASTIC  ANEMIA  NOS  

SIDEROBUSTIC  ANEMIA 

AC  POSTHEMORRHAG  ANEMIA 

ANEMIA  NEC  

ANEMIA  NOS 

CONG  FACTOR  VIII  DIORD  

CONG  FACTOR  IX  DISORDER 

CONG  FACTOR  XI  DISORDER 

CONG  DEF  CLOT  FACTOR  NEC  ...„ 

VON  WILLEBRAND'S  DISEASE  

CIRCULATING  ANTICOAG  DIS  

DEFIBRINATION  SYNDROME 

ACQ  COAGUL  FACTOR  DERC  . 

COAGULAT  DEFECT  NEC/NOS 

ALLERGIC  PURPURA 

THROMBOCYTOPATHY 

PURPURA  NOS 


PRIMARY  THROMBOCYTOPENIA 
SECOND  THROMBOCYTOPENIA  . 

THROMBOCYTOPENIA  NOS  

HEMORRHAGIC  COND  NEC 

HEMORRHAGIC  COND  NOS  

AGRANULOCYTOSIS 

FUNCTION  DIS  NEUTROPHILS  .... 
GENETIC  ANOMALY  LEUKOCYT  . 

EOSINOPHIUA  ,. 

wee  DISEASE  NEC 

wee  DISEASE  NOS  

SECONDARY  POLYCYTHEMIA  .... 


86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
24 
86 
86 
86 
86 
86 
86 
86 
66 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
JB6 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
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ICO-9 


2891 

2892 

2893 

2894 

28950 

28951 

28959 

2896 

2897 

2898 

2899 

•2900 

29010 

29011 

29012 

29013 

29020 

29021 

2903 

29040 

29041 

29042 

29043 

2908 

2909 

2910 

2911 

2912 

2913 

2914 

2915 

2918 

2919 

2920 

29211 

29212 

2922 

29281 

29282 

29283 

29284 

29289 

2929 

2930 

2931 

29381 

29382 

29383 

29389 

2939 

2940 

2941 

2948 

2949 

29500 

29501 

29502 

29503 

29504 

29505 

29510 

29511 

29512 

29513 

29514 

29515 

29520 

29521 

29522 

29523 

29524 

29525 

29530 

29531 

29532 

29533 


ICD-9  Description 


CHRONIC  LYMPHADENITIS 

MESENTERIC  LYMPHADENITIS  .... 

LYMPHADENITIS  NOS 

HYPERSPLENISM  

SPLEEN  DISEASE  NOS 

CHR  CONGEST  SPLENOMEGALY 

SPLEEN  DISEASE  NEC 

FAMILIAL  POLYCYTHEMIA  

METHEMOGLOBINEMIA 

BLOOD  DISEASES  NEC 

BLOOD  DISEASE  NOS  

SENILE-DEMENTIA  UNCOMP 

PRESENILE  DEMENTIA 

PRESENILE  DEURIUM  

PRESENILE  DELUSION  ..; 

PRESENILE  DEPRESSION 

SENILE  DELUSION  

SENILE  DEPRESSIVE 

SENILE  DELIRIUM  

ARTERIOSCLER  DEMENT  NOS  .... 

ARTERIOSCLER  DEURIUM  

ARTERIOSCLER  DELUSION  

ARTERIOSCLER  DEPRESSIVE  

SENILE  PSYCHOSIS  NEC  

SENILE  PSYCHOT  COND  NOS  ..... 

DEURIUM  TREMENS „ 

ALCOHOL  AMNESTIC  SYND  

ALCOHOLIC  DEMENTIA  NEC  

ALCOHOL  HALLUCINOSIS  

PATHOLOGIC  ALCOHOL  INTOX  ... 

ALCOHOLIC  JEALOUSY  

ALCOHOLIC  PSYCHOSIS  NEC*  .... 

ALCOHOLIC  PSYCHOSIS  NOS 

DRUG  WITHDRAWAL  SYNDROME 

DRUG  PARANaO  STATE  

DRUG  HALLUCINOSIS  — 

PATHOLOGIC  DRUG  INTOX 

DRUG-INDUCED  DELIRIUM  

DRUG-INDUCED  DEMENTIA 

DRUG  AMNESTIC  SYNDROME  

DRUG  DEPRESSIVE  SYNDROME 
DRUG  MENTAL  DISORDER  NEC  .. 
DRUG  MENTAL  DISORDER  NOS  .. 

ACUTE  DEURIUM  

SUBACUTE  DEURIUM 

ORGANIC  DELUSIONAL  SYND 

ORGANIC  HALLUCINOSIS  SYN  ..... 

ORGANIC  AFFECTIVE  SYND 

TRANSIENT  ORG  MENTAL  NEC  .. 
TRANSIENT  ORG  MENTAL  NOS  .. 

AMNESTIC  SYNDROME  

DEMENTIA  IN  OTH  DISEASES  

ORGANIC  BRAIN  SYND  NEC 

ORGANIC  BRAIN  SYND  NOS  

SIMPL  SCHI20PHREN-UNSPEC  .. 
SIMPL  SCHIZOPHREN-SUBCHR  .. 

SIMPLE  SCHIZOPHREN-CHR  „ 

SIMP  SCHIZ-SUBCHR/EXACER  .... 

SIMPL  schizo<:hr/exacerb  .... 

SIMPL  SCHIZOPHREN-REMISS  ... 

HEBEPHRENIA-UNSPEC 

HEBEPHRENIA-SUBCHRONIC  

HEBEPHRENIA-CHRONIC 


HEBEPHREN-SUBCHR/EXACERB  . 
HEBEPHRENIA-CHR/EXACERB  ..... 

HEBEPHRENIA-REMISSION  

CATATONIA-UNSPEC 

CATATONIA-SUBCHRONIC 

CATATONIA-CHRONIC  


CATATONIA-SUBCHR/EXACERB 

CATATONIA-CHR/EXACERB 

CATATONIA-REMISSION 

PARANOID  SCHIZO-UNSPEC 

PARANOID  SCHIZO-SUBCHR 

PARANOID  SCHIZO-CHRONIC  .... 
PARAN  SCHIZO-SUBCHR/EXAC  . 


MDC 


86 

41 
86 
86 
86 
86 
86 
86 
86 
86 
86 


91 
91 
91 
91 
91 
91 
9t 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
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ICD-9 


29534 

29535 

29540 

29541 

29542 

29543 

29644 

29545 

29550 

29551 

29552 

29553 

29554 

29555 

29560 

29561 

29562 

29563 

29564 

29565 

29570 

29571 

29672 

29573 

29574 

29575 

29580 

29581 

29582 

29583 

29584 

29686 

29690 

29591 

29592 

29593 

29594 

29595 

29600 

29601 

29602 

29603 

29604 

29606 

29606 

29610 

29611 

29612 

29613 

29614 

29615 

29616 

29620 

29621 

29622 

29623 

29624 

29625 

29626 

29630 

29631 

29632 

29633 

29634 

29635 

29636 

29640 

29641 

29642 

29643 

29644 

29645 

29646 

29650 

29661 

29652 


ICD-9  Description 


1CO-9  Codn  praoadad  by  an  astwlsk  are  cadM  thai  ars  not  vaid  at  a  reMon  tar  liie  visit 


PARAN  SCHIZO-CHR/EXACERB  .. 

PARANOID  SCHIZO-REMISS  

AC  SCHIZOPHRENIA-UNSPEC 

AC  SCHIZOPHRENIA-SUBCHR  .... 

AC  SCHIZOPHRENIA-CHR  

AC  SCHIZO-SUBCHR/EXACERB  .. 
AC  SCHIZOPHR-CHR/EXACERB  - 

AC  SCHIZOPHRENIA-REMISS 

UTENT  SCHIZOPHREN-UNSP  .... 

UT  SCHIZOPHREN-SUBCHR  

LATENT  SCHIZOPHREN-CHR  

LAT  SCHIZO-SUBCHR/EXACER  ... 
LATENT  SCHIZO^HR/EXACER  ... 

LAT  SCHIZOPHREN-REMISS 

RESID  SCHIZOPHREN-UNSP  

RESID  SCHIZOPHREN-SUBCHR  .. 
RESIDUAL  SCHIZOPHREN-CHR  .. 
RESID  SCHIZO-SUBCHR/EXAC  .... 
RESID  SCHIZO-CHR/EXACERB  .... 
RESID  SCHIZOPHREN-REMISS  ... 

SCHIZOAFFECTIVE-UNSPEC  

SCHIZOAFFECTIVE-SUBCHR 

SCHIZOAFFECTIVE-CHRONIC  ..... 
SCHIZOAFF-SUBCHR/EXACER  .... 
SCHIZOAFFECT-CHR/EXACER  .... 

SCHIZOAFFECTIVE-REMISS  

SCHIZOPHRENIA  NEC-UNSPEC  .. 
SCHIZOPHRENIA  NEC-SUBCHR  .. 

SCHIZOPHRENIA  NEC-CHR  

SCHIZO  NEC-SUBCHR/EXACER  ... 

SCHIZO  NEC-CHR/EXACERB  

SCHIZOPHRENIA  NEC-REMISS  ... 
SCHIZOPHRENIA  NOS-UNSPEC  .. 
SCHIZOPHRENIA  NOS-SUBCHR  ... 

SCHIZOPHRENIA  NOS-CHR  

SCHIZO  NOS-SUBCHR/EXACER  ... 

SCHIZO  NOS-CHR/EXACERB 

SCHIZOPHRENIA  NOS-REMISS  .... 

MANIC  DISORDER-UNSPEC 

MANIC  DISORDER-MILD 

MANIC  DISORDER-MOD  

MANIC  DISORDER-SEVERE  

MANIC  DIS-SEVERE  W  PSYCH  

MANIC  DIS-PARTIAL  REMISS 

MANIC  DIS-FULL  REMISSION 

RECUR  MANIC  DIS-UNSPEC 

RECUR  MANIC  DIS-MILD  

RECUR  MANIC  DIS-MOD  

RECUR  MANIC  DIS-SEVERE  

RECUR  MANIC-SEV  W  PSYCHO  ... 

RECUR  MANIC-PART  REMISS  

RECUR  MANIC-FULL  REMISS  

DEPRESS  PSYCHOSIS-UNSPEC  .. 

DEPRESS  PSYCHOSIS-MILD  

DEPRESSIVE  PSYCHOSIS-MOD  ... 
DEPRESS  PSYCHOSIS-SEVERE  .. 
DEPR  PSYCHOS-SEV  W  PSYCH  .. 
DEPR  PSYCHOS-PART  REMISS  ... 
DEPR  PSYCHOS-FUa  REMISS  .... 
RECURR  DEPR  PSYCHOS-UNSP  . 
RECURR  DEPR  PSYCHOS-MILD  .. 
RECURR  DEPR  PSYCHOS-MOD ... 
RECUR  DEPR  PSYCH-SEVERE  „.. 
REC  DEPR  PSYCH-PSYCHOTIC  ... 
RECUR  DEPR  PSYC-PART  REM  ... 
RECUR  DEPR  PSYC-FULL  REM  „. 

BIPOL  AFF,  MANIC-UNSPEC  

BIPOLAR  AFF,  MANIC-MILD  

BIPOLAR  AFFEC,  MANIC-MOD 

BIPOL  AFF,  MANIC-SEVERE  „.. 

BIPOL  MANIC-SEV  W  PSYCH 

BIPOL  AFF  MANIC-PART  REM  

BIPOL  AFF  MANIC-FULL  REM  . 

BIPOLAR  AFF,  DEPR-UNSPEC  . 

BIPOLAR  AFFEC,  DEPR-MILD  . 

BIPOLAR  AFFEC,  DEPR-MOD  ....... 


MDC 


91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91_ 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
■  91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
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ICD-8 


29653 

29654 

29655 

29656 

29660 

29661 

29662 

29663 

29664 

29665 

29666 

2967 

29680 

29681 

29682 

29689 

29690 

29699 

2970 

2971 

2972 

2973 

2978 

2979 

2980 

2981 

2982 

2983 

2984 

2988 

2989 

29900 

29901 

29910 

29911 

29980 

29981 

29990 

29991 

30000 

30001 

30002 

30009 

30010 

30011 

30012 

30013 

30014 

30015 

30016 

30019 

30020 

30021 

30022 

30023 

30029 

3003 

3004 

3005 

3006 

3007 

30081 

30089 

3009 

3010 

30110 

30111 

30112 

30113 

30120 

30121 

30122 

3013 

3014 

30150 

30151 


BIPOL  AFF,  DEPR-SEVERE  

BIPOL  DEPR-SEV  W  PSYCH  .... 
BIPOL  AFF  DEPR-PART  REM  ... 
BIPOL  AFF  DEPR-FULL  REM  .... 
BIPOL  AFF.  MIXED-UNSPEC  .... 

BIPOLAR  AFF,  MIXED-MILD 

BIPOLAR  AFFEC,  MIXED-MOD  . 
BIPOL  AFF,  MIXED-SEVERE  .... 
BIPOL  MIXED-SEV  W  PSYCH  ... 

BIPOL  AFF,  MIX-PART  REM  

BIPOL  AFF,  MIX-FULL  REM  

BIPOLAR  AFFECTIVE  NOS  

MANIC-DEPRESSIVE  NOS  

ATYPICAL  MANIC  DISORDER  .. 
ATYPICAL  DEPRESSIVE  DIS  .... 

MANIC-DEPRESSIVE  NEC  

AFFECTIVE  PSYCHOSIS  NOS  .. 
AFFECTIVE  PSYCHOSES  NEC 

PARANOID  STATE.  SIMPLE 

PARANOIA  


PARAPHRENIA  

SHARED  PARANOID  DISORDER  . 

PARANOID  STATES  NEC  

PARANOID  STATE  NOS  

REACT  DEPRESS  PSYCHOSIS  .... 

EXCITATIV  TYPE  PSYCHOSIS  

REACTIVE  CONFUSION  

ACUTE  PARANOID  REACTION 

PSYCHOGEN  PARANOID  PSYCH 

REACT  PSYCHOSIS  NEC/NOS 

PSYCHOSIS  NOS 

INFANTILE  AUTISM-ACTIVE  

INFANTILE  AUTISM-RESID  

DISINTEGR  PSYCH-ACTIVE  

DISINTEGR  PSYCH-RESIDUAL  .... 
CHILD  PSYCHOS  NEC-ACTIVE  .... 

CHILD  PSYCHOS  NEC-RESID  

CHILD  PSYCHOS  NOS-ACTIVE  .... 

CHILD  PSYCHOS  NOS-RESID 

ANXIETY  STATE  NOS  

PANIC  DISORDER  

GENERALIZED  ANXIETY  DIS  

ANXIETY  STATE  NEC 

HYSTERIA  NOS 

CONVERSION  DISORDER  

PSYCHOGENIC  AMNESIA 

PSYCHOGENIC  FUGUE  

MULTIPLE  PERSONALITY 

DISSOCIATIVE  REACT  NOS  

FACTITIOUS  ILL  W  SYMPTOM  

FACTITIOUS  ILL  NEC/NOS  

PHOBIA  NOS  


AGORAPHOBIA  WITH  PANIC  

AGORAPHOBIA  W/0  PANIC  

SOCIAL  PHOBIA 

ISOLATED  PHOBIAS  NEC 

OBSESSIVE-COMPULSIVE  DIS  .... 

NEUROTIC  DEPRESSION  

NEURASTHENIA  

DEPERSONALIZATION  SYND 

HYPOCHONDRIASIS   

SOMATIZATION  DISORDER  

NEUROTIC  DISORDERS  NEC  

NEUROTIC  DISORDER  NOS 

PARANOID  PERSONALITY  

AFFECTIV  PERSONALITY  NOS  .... 
CHRONIC  HYPOMANIC  PERSON 

CHR  DEPRESSIVE  PERSON  

CYCLOTHYMIC  DISORDER  

SCHIZOID  PERSONALITY  NOS  .... 
INTROVERTED  PERSONALITY  .... 

SCHIZOTYPAL  PERSONAUTY  

EXPLOSIVE  PERSONALITY  

COMPULSIVE  PERSONAUTY 

HISTRIONIC  PERSON  NOS  

CHR  FACTITIOUS  ILLNESS  


ICD-9  Description 


MOC 


91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
—.SI 
'91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
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ICD-9 


30159 
3016 
3017 
30181 
30182 
30183 
30184 
30189 
3019 
3020 
3021 
3022 
3023 
3024 
30250 
30251 
30252 
30253 
3026 
30270 
30271 
30272 
30273 
30274 
30275 
30276 
30279 
30281 
30282 
30283 
30284 
30285 
30289 
3029 
30300 
30301 
30302 
30303 
30390 
30391 
30392 
30393 
30400 
30401 
30402. 
30403 
30410 
30411 
30412 
30413 
30420 
30421 
30422 
30423 
30430 
30431 
30432 
30433 
30440 
30441 
30442 
30443 
30450 
30451 
30452 
30453 
30460 
30461 
30462 
30463 
30470 
30471 
30472 
30473 
30480 
30481 


ICD-9  Description 


HISTRIONIC  PERSON  NEC 

DEPENDENT  PERSONALITY  

ANTISOCIAL  PERSONALITY 

NARCISSISTIC  PERSONAUTY 

AVOIDANT  PERSONALITY _. 

BORDERLINE  PERSONAUTY 

PASSIVE-AGGRESSIV  PERSON  .. 
PERSONALITY  DISORDER  NEC  .. 
PERSONALITY  DISORDER  NOS  .. 
EGO-DYSTONIC  HOMOSEXLTY  ... 

ZOOPHILIA  

PEDOPHILIA  ; 

TRANSVESTISM ^.^ 

EXHIBITIONISM „....., 

TRANS-SEXUAUSM  NOS 

TRANS-SEXUAUSM,  ASEXUAL 

TRANS-SEXUAL,  HOMOSEXUAL  . 

TRANS-SEX,  HETEROSEXUAL 

PSYCHOSEX  IDENTITY  DIS  

PSYCHOSEXUAL  DYSFUNC  NOS 

INHIBITED  SEXUAL  DESIRE 

INHIBITED  SEX  EXCITEMENT  ....... 

INHIBITED  FEMALE  ORGASM  ...... 

INHIBITED  MALE  ORGASM 

PREMATURE  EJACULATION  

FUNCTIONAL  DYSPAREUNIA 

PSYCHOSEXUAL  DYSFUNC  NEC  . 

FETISHISM  

VOYEURISM  .... '.. 


SEXUAL  MASOCHISM 
SEXUAL  SADISM  


GENO  IDEN  DIS,  ADOL/ADULT  .... 

PSYCHOSEXUAL  DIS  NEC  „., 

PSYCHOSEXUAL  DIS  NOS  , 

AC  ALCOHOL  INTOX-UNSPEC 

AC  ALCOHOL  INTOX-CONTIN  . 

AC  ALCOHOL  INTOX-EPISOD  ...„. 

AC  ALCOHOL  INTOX-REMISS  - 

ALCOH  DEP  NEC/NOS-UNSPEC  ... 
ALCOH  DEP  NEC/NOS-CONTiN  .... 
ALCOH  DEP  NEC/NOS-EPISOD  .... 
ALCOH  DEP  NEC/NOS-REMISS  .... 
OPIOID  DEPENDENCE-UNSPEC  ... 
OPIOID  DEPENDENCE-CONTIN  .... 
OPIOID  DEPENDENCE-EPISOO  .... 
OPIOID  DEPENDENCE-REMISS  .... 
BARBITURAT  DEPEND-UNSPEC  ., 
BARBITURAT  DEPEND-CONTIN  .... 
BARBITURAT  DEPEND-EPISOD  .... 
BARBITURAT  DEPEND-REMISS  .... 

COCAINE  DEPEND-UNSPEC  

COCAINE  DEPEND-CONTIN  

COCAINE  DEPEND-EPISODIC 

COCAINE  DEPEND-REMISS  

CANNABIS  DEPEND-UNSPEC  . 

CANr4ABIS  DEPEND-CONTIN  

CANNABIS  DEPEND-EPISODIC  ..... 

CANNABIS  DEPEND4^EMISS  

AMPHETAMIN  DEPEND-UNSPEC  . 
AMPHETAMIN  DEPEND-CONTIN  .. 
AMPHETAMIN  DEPEND-EPISOD ... 
AMPHETAMIN  DEPEND-REMISS  .. 
HALLUCINOGEN  DEP-UNSPEC  ..„ 
HALLUCINOGEN  DEP-CONTIN  ...... 

HALLUCINOGEN  DEP-EPISOD 

HALLUCINOGEN  DEP-REMISS 

DRUG  DEPEND  NEC-UNSPEC 

DRUG  DEPEND  NEC-CONTW  ..._.. 
DRUG  DEPEND  NEC-EPISObiC  .... 

DRUG  DEPEND  NEC-IN  REM  „. 

OPIOID/OTHER  DEP-UNSPEC  . 

OPIOID/OTHER  DEP-CONTIN 

OPIOID/OTHER  DEP-EPISOD 

OPIOID/OTHER  DEP-REMISS _ 

COMB  DRUG  DEP  NEC-UNSPEC  . 
COMB  DRUG  DEP  NEC-CONTIN  ... 


MDC 


1C0-9  Codas  precadad  by  an  asterisk  are  codas  mat  ara  not  valid  as  a  reason  for  the  visit 


91 
91 
91 
91 
^1 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
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ICD-9 

ICO-9  Description 

MOC 

30482 

COMB  DRUG  DEP  NEC-EPISOD 

91 

30483 

COMB  DRUG  DEP  NEC-REMISS > 

91 

30490 
30491 
30492 
30493 
30500 

DRUG  DEPEND  NOS-UNSPEC „ 

DRUG  DEPEND  NOS-CONTIN .„ 

DRUG  DEPEND  NOS-EPISODIC  : . 

DRUG  DEPEND  NOS-REMISS 

ALCOHOL  ABUSE-UNSPEC 

91 
91 
91 
91 
91 

30501 

ALCOHOL  ABUSE-CONTINUOUS „ „ 

91 

30502 

ALCOHOL  ABUSE-EPISODIC . .. : 

91 

30503 

ALCOHOL  ABUSE-IN  REMISS  ..„ _ 

91 

3051 

TOBACCO  USE  DISORDER  

11 

30510 

TOBACCO  USE  DISORDER 

11 

30511 

TOBACCO  USE  DISORDER . ..„ 

11 

30512 

TOBACCO  USE  DISORDER  .... 

11 

30513 

TOBACCO  USE  DISORDER  ...... : , 

11 

30520 
30521 

CANNABIS  ABUSE-UNSPEC _ : .„.„ 

CANhJABIS  ABUSE-CONTIN  _„. ,. ........... ......„.„ 

91 
91 

30522 
30523 
30530 

CANNABIS  ABUSE-EPISODIC „ .. 

CANNABIS  ABUSE-IN  REMISS  „. 

HALLUCINOG  ABUSE-UNSPEC „ . 

91 
91 
91 

30531 

HALLUCINOG  ABUSE-CONTIN ™i »._ . 

91 

30532 

HALLUCINOG  ABUSE-EPISOD ....„ 

91 

30533 

HALLUCINOG  ABUSE-REMISS „ 

91 

30540 
30541 

BARBITURATE  ABUSE-UNSPEC 

BARBITURATE  ABUSE-CONTIN  '. „ „ 

91 
91 

30542 

BARBITURATE  ABUSE-EPISOD  _ .; 

91 

30543 

BARBITURATE  ABUSE-REMISS „ 

91 

30550 

OPIOID  ABUSE-UNSPEC 

91 

30551 

OPIOID  ABUSE-CONTINUOUS  ..- . .-. 

91 

aos.^ 

3a«)53 
30560 

OPIOID  ABUSE-EPISODIC - 

OPIOID  ABUSE-IN  REMISS  

COCAINE  ABUSE-UNSPEC . 

91 
91 
91 

30561 

COCAINE  ABUSE-CONTINUOUS 

91 

30562 

COCAINE  ABUSE-EPISODIC  ; „ 

91 

30563 

COCAINE  ABUSE-IN  REMISS 

91 

30570 
30571 

AMPHETAMINE  ABUSE-UNSPEC ......_ 

AMPHETAMINE  ABUSE-CONTIN  „ 

91 
91 

30672 

AMPHETAMINE  ABUSE-EPISOD 

91 

30573 

AMPHETAMINE  ABUSE-REMISS  w 

91 

30580 
30581 
30582 
30583 

ANTIDEPRESS  ABUSE-UNSPEC ... 

ANTIDEPRESS  ABUSE-CONTIN ;. ...„ 

ANTIDEPRESS  ABUSE-EPISOD  „... 

ANTIDEPRESS  ABUSE-REMISS .„„...      . 

91 
91 
91 
91 

30590 
30591 
30592 

DRUG  ABUSE  NEC-UNSPEC : 

DRUG  ABUSE  NEC-CONTIN „ 

DRUG  ABUSE  NEC-EPISODIC  

91 
91 
91 

30593 
3060 

DRUG  ABUSE  NEC-IN  REMISS 

PSYCHOGEN  MUSCULSKEL  DIS  „ .._ 

91 
24 

3061 

PSYCHOGENIC  RESPIR  DIS  ; 

33 

3062 

PSYCHOGEN  CARDIOVASC  DIS 

36 

3063 

PSYCHOGENIC  SKIN  DISEASE 

18 

3064 

PSYCHOGENIC  Gl  DISEASE _ 

41 

30650 

PSYCHOGENIC  GU  DIS  NOS  

53 

30651 

PSYCHOGENIC  VAGINISMUS  . 

56 

30652 

PSYCHOGENIC  DYSMENORRHEA 

56 

30653 

PSYCHOGENIC  DYSURIA 

53 

30659 
3066 
3067 

PSYCHOGENIC  GU  DIS  NEC  

PSYCHOGEN  ENDOCRINE  DIS . 

PSYCHOGENIC  SENSORY  DIS ; .. ._ 

53 
82 
91 

3068 

PSYCHOGENIC  DISORDER  NEC  „ ...... ..... .. 

91 

3069 

PSYCHOGENIC  DISORDER  NOS 

91 

"  3070 

STAMMERING  &  STUTTERING 

91 

3071 
30720 
30721 

ANOREXIA  NERVOSA  „ 

TIC  DISORDER  NOS _ „.. 

TRANSIENT  TIC,  CHILDHOOD ;. 

91 
63 
63 

30722 

CHRONIC  MOTOR  TIC  DIS  „ 

63 

30723 

GILLES  TOURETTE  DISORDER  „ 

63 

3073 
30740 

STEREOTYPED  MOVEMENTS 

NONORGANIC  SLEEP  DIS  NOS 

91 
91 

30741 
30742 
30743 
30744 
30745 

TRANSIENT  INSOMNIA  ;..„ 

PERSISTENT  INSOMNIA  „ „ 

TRANSIENT  HYPERSOMNIA  

PERSISTENT  HYPERSOMNIA ..^ 

DISRUPT  SLEEP-WAKE  CYCLE  : 

91 
91 
91 
91 
91 

30746 

SOMNAMBULISM/NGHT  TERROR  

91 

30747 

SLEEP  STAGE  DYSFUNC  NEC 

91 

'ICD-9  Codes  preceded  by  an  asterisk  are  codes  ttiat  are  not  valid  as  a  reason  for  Itie  visit. 
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ICD-9 


ICD-9  Description 


MDC 


30748 

30749 

30750 

30751 

30752 

30753 

30754 

30759 

3076 

3077 

30780 

30781 

30789 

3079 

3080 

3081 

3082 

3083 

3084 

3089 

3090 

3091 

30921 

30922 

30923 

30924 

30928 

30929 

3093 

3094 

30981 

30982 

30983 

30989 

3099 

3100 

3101 

3102 

3108 

3109 

311 

31200 

31201 

31202 

31203 

31210 

31211 

31212 

31213 

31220 

31221 

31222 

31223 

31230 

31231 

31232 

31233 

31234 

31235 

31239 

3124 

3128 

31281 

31282 

31289 

3129 

3130 

3131 

31321 

31322 

31323 

3133 

31381 

31382 

31383 

31389 


REPETIT  SLEEP  INTRUSION 

NONORGANIC  SLEEP  DIS  NEC 

EATING  DISORDER  NOS 

BULIMIA  

PICA  


PSYCHOGENIC  RUMINATION 

PSYCHOGENIC  VOMITING  

EATING  DISORDER  NEC  

ENURESIS  » 

ENCOPRESIS 

PSYCHOGENIC  PAIN  NOS  

TENSION  HEADACHE  

PSYCHOGENIC  PAIN  NEC 

SPECIAL  SYMPTOM  NEC/NOS  ... 
STRESS  REACT,  EMOTIONAL  .._ 

STRESS  REACTION,  FUGUE 

STRESS  REACT.  PSYCHOMOT  .. 

ACUTE  STRESS  REACT  NEC 

STRESS  REACT,  MIXED  DIS  

ACUTE  STRESS  REACT  NOS  

BRIEF  DEPRESSIVE  REACT  

PROLONG  DEPRESSIVE  REACT 

SEPARATION  ANXIETY  

EMANCIPATION  DISORDER  

ACADEMIC/WORK  INHIBITION  .... 

ADJ  REACT-ANXIOUS  MOOD 

ADJ  REACT-MIXED  EMOTION 

ADJ  REACT-EMOTION  NEC 


ADJUST  REACT-CONDUCT  DIS  .... 
ADJ  REACT-EMOTION/CONDUC  ... 
PROLONG  POSTTRAUM  STRESS 

ADJUST  REACT-PHYS  SYMPT 

ADJUST  REACT-WITHDRAWAL  .... 
ADJUSTMENT  REACTION  NEC  ...„ 

ADJUSTMENT  REACTION  NOS 

FRONTAL  LOBE  SYNDROME  

ORGANIC  PERSONALITY  SYND  ... 
POSTCONCUSSION  SYNDROME  . 
NONPSYCHOT  BRAIN  SYN  NEC  ... 
NONPSYCHOT  BRAIN  SYN  NOS  .. 

DEPRESSIVE  DISORDER  NEC 

UNSOCIAL  AGGRESS-UNSPEC  .... 
UNSOCIAL  AGGRESSION-MILD  .... 
UNSOCIAL  AGGRESSION4«IO0  .... 
UNSOCIAL  AGGRESS-SEVERE  .... 
UNSOCIAL  UNAGGRESS-UNSP  .... 
UNSOCIAL  UNAGGRESS-MOJ)  ..„. 
UNSOCIAL  UNAQGRESS4/I00  ..... 

UNSOCIAL  UNAGGR-SEVERE  . 

SOCIAL  CONDUCT  DIS-UNSP 

SOCIAL  CONDUCT  DIS-MILD  

SOOAL  CONDUCT  DIS-MOD  

SOCIAL  CONDUCT  DIS-SEV 

IMPULSE  CONTROL  DIS  NOS 

PATHOLOGICAL  QAMBUNG  

KLEPTOMANIA  „ 

PYROMANIA _, 

INTERMITT  EXPLOSIVE  DIS 

ISOLATED  EXPLOSIVE  DIS  

IMPULSE  CONTROL  DIS  NEC 

MIX  DIS  CONDUCT/EMOTION 

OTHER  CONDUCT  DISTURB*  

CNDCT  DSRDR  CHLDHD  ONST  .... 
CNDCT  DSRDR  ADLSCNT  ONST  .. 

OTHER  CONDUCT  DISORDER 

CONDUCT  DISTURBANCE  NOS 

OVERANXIOUS  DISORDER 

MISERY  &  UNHAPPINESS  DIS 

SHYNESS  DISORDER-CHILD  

INTROVERTED  DIS-CHILD 

ELECTIVE  MUTISM 

RELATIONSHIP  PROBLEMS  

OPPOSITIONAL  DISORDER 

IDENTITY  DISORDER  „......., 


ACADEMIC  UNDERACHIEVMENT 
EMOTIONAL  DIS  CHILD  NEC  


91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

63 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

63 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

63 

63 

63 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 
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ICD-9 


ICD-9  Description 


3139 
31400 
31401 
3141 
3142 
3148 
3149 
31500 
31501 
31502 
31509 
3151 
3152 
31531 
31539 
3154 
3155 
3158 
3159 
316 
317 
3180 
3181 
3182 
319 
3200 
3201 
3202 
3203 
3207 
3208 
32081 
32082 
32089 
3209 
3210 
3211 
3212 
3213 
3214 
3218 
3220 
3221 
3222 
3229 
3230 
3231 
3232 
3234 
3235 
3236 
3237 
3238 
3239 
3240 
3241 
3249 
325 
326 
3300 
3301 
3302 
3303 
3308 
3309 
3310 
3311 
3312 
3313 
3314 
3317 
33181 
33189 
3319 
3320 
3321 


EMOTIONAL  DIS  CHILD  NOS  .... 
ATTN  DEFIC  NONHYPERACT  ... 
ATTN  DEFICIT  W  HYPERACT  .... 
HYPERKINET  W  DEVEL  DELAY 
HYPERKINETIC  CONDUCT  DIS  . 
OTHER  HYPERKINETIC  SYND  .. 

HYPERKINETIC  SYND  NOS  

READING  DISORDER  NOS  

ALEXIA 


DEVELOPMENTAL  DYSLEXIA  

READING  DISORDER  NEC  

ARITHMETICAL  DISORDER  

OTH  LEARNING  DIFFICULTY  ...; 

DEVELOPMENT  LANGUAGE  DIS  .... 

SPEECH/LANGUAGE  DIS  NEC 

COORDINATION  DISORDER 

MIXED  DEVELOPMENT  DIS 

DEVELOPMENT  DELAYS  NEC  

DEVELOPMENT  DELAY  NOS  

PSYCHIC  FACTOR  W  OTH  DIS  

MILD  MENTAL  RETARDATION  

MOD  MENTAL  RETARDATION  

SEVERE  MENTAL  RETARDAT 

PROFOUND  MENTAL  RETARDAT  ... 

MENTAL  RETARDATION  NOS  

HEMOPHILUS  MENINGITIS 

PNEUMOCOCCAL  MENINGITIS 

STREPTOCOCCAL  MENINGITIS  

STAPHYLOCOCC  MENINGITIS 

MENING  IN  OTH  BACT  DIS 

BACTERIAL  MENINGITIS  NEC  

ANAEROBIC  MENINGITIS  

MNINGTS  GRAM-NEG  BCT  NEC 

MENINGITIS  OTH  SPCF  BACT  

BACTERIAL  MENINGITIS  NOS  

CRYPTOCOCCAL  MENINGITIS  

MENING  IN  OTH  FUNGAL  DIS 

MENING  IN  OTH  VIRAL  DIS  

TRYPANOSOMIASIS  MENINGIT 

MENINGIT  on  SARCOIDOSIS  

MENING  IN  OTH  NONBAC  DIS 

NONPYOGENIC  MENINGITIS  

EOSINOPHILIC  MENINGITIS 

CHRONIC  MENINGITIS 

MENINGITIS  NOS 

ENCEPHALIT  IN  VIRAL  DIS  

RICKETTSIAL  ENCEPHALITIS  

PROTOZOAL  ENCEPHALITIS  

OTH  ENCEPHALIT  D/T  INFEC  , 

POSTIMMUNIZAT  ENCEPHALIT  

POSTINFECT  ENCEPHALITIS 

TOXIC  ENCEPHALITIS  

ENCEPHALITIS  NEC 

ENCEPHALITIS  NOS 

INTRACRANIAL  ABSCESS  

INTRASPINAL  ABSCESS 

CNS  ABSCESS  NOS  

PHLEBITIS  INTRCRAN  SINUS  

LATE  EFF  CNS  ABSCESS 

LEUKODYSTROPHY  „ 

CEREBRAL  LIPIDOSES  

CEREB  DEGEN  IN  LIPIDOSIS 

CERB  DEG  CHLD  IN  OTH  DIS 

CEREB  DEGEN  IN  CHILD  NEC 

CEREB  DEGEN  IN  CHILD  NOS  ...... 

ALZHEIMER'S  DISEASE  

PICK'S  DISEASE  

SENILE  DEGENERAT  BRAIN  

COMMUNICAT  HYDROCEPHALUS 

OBSTRUCTIV  HYDROCEPHALUS  .. 

CEREB  DEGEN  IN  OTH  DIS  

REYE'S  SYNDROME 

CEREB  DEGENERATION  NEC  

CEREB  DEGENERATION  NOS  

PARALYSIS  AGITANS 

SECONDARY  PARKINSONISM 


MDC 


^1 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

91 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

91 

91 

91 

63 

63 

63 

63 

63 

63 

63 

63 
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ICD-9 


*K:0-9  Coctos  preceded  by  an  asterisk  are  codes  ttiat  are  not  valid  as  a  reason  for  the  visit 


3330 

3331 

3332 

3333 

3334 

3335 

3336 

3337 

33381 

33382 

33383 

33384 

33389 

33390 

33391 

33392 

33393 

33399 

3340 

3341 

3342 

3343 

3344 

3348 

3349 

3350 

33510 

33511 

33519 

33520 

33521 

33522 

33523 

33524 

33529 

3358 

3359 

3360 

3361 

3362 

3363 

3368 

3369 

3370 

3371 

33720 

33721 

33722 

33729 

3379 

340 

3410 

3411 

3418 

3419 

3420 

34200 

34201 

34202 

3421 

34210 

34211 

34212 

34280 

34281 

34282 

3429 

34290 

34291 

34292 

3430 

3431 

3432 

3433 

3434 

3438 


ICD-9  Description 


DEGEN  BASAL  GANGLIA  NEC  .... 

TREMOR  NEC  

MYOCLONUS  „.... 

TICS  OF  ORGANIC  ORIGIN  

HUNTINGTON'S  CHOREA „._. 

CHOREA  NEC  

IDIOPAT  TORSION  DYSTONIA  .... 
SYMPTOM  TORSION  DYSTONIA 

BLEPHAROSPASM  

OROFACIAL  DYSKINESIA „.. 

SPASMODIC  TORTICOLLIS  

ORGANIC  WRITERS'  CRAMP  


FRAGM  TORSION  DYSTON  NEC 

EXTRAPYRAMIDAL  DIS  NOS 

STIFF-MAN  SYNDROME  

NEUROLEPTIC  MALGNT  SYND  ... 
BNIGN  SHUDDERING  ATTACKS  . 

EXTRAPYRAMIDAL  DIS  NEC 

FRIEDREICH'S  ATAXIA  

HERED  SPASTIC  PARAPLEGIA  .. 
PRIMARY  CEREBELLAR  DEGEN 

CEREBELLAR  ATAXIA  NEC  „ 

CEREBEL  ATAX  IN  OTH  DIS  _ 

SPINOCEREBELLAR  DIS  NEC 

SPINOCEREBELLAR  DIS  NOS  .... 
WERDNIG-HOFFMANN  DISEASE 
SPINAL  MUSCL  ATROPHY  NOS  . 
KUGELBERG-WELANDER  DIS  .... 
SPINAL  MUSCL  ATROPHY  NEC  .. 

AMYOTROPHIC  SCLEROSIS 

PROG  MUSCULAR  ATROPHY 

PROGRESSIVE  BULBAR  PALSY  . 

PSEUDOBULBAR  PALSY  

PRIM  LATERAL  SCLEROSIS 

MOTOR  NEURON  DISEASE  NEC 

ANT  HORN  CEU  DIS  N^C  .. . 

ANT  HORN  CELL  DIS  NOS  

SYRINGOMYELIA „„ 

VASCULAR  MYELOPATHIES  ....... 

COMB  DEG  CORD  IN  OTH  DIS  ... 

MYELOPATHY  IN  OTH  DIS  „.. 

MYELOPATHY  NEC  

SPINAL  CORD  DISEASE  NOS  

IDIOPATH  AUTO  NEUROPATHY  . 

AUT  NEUROPTHY  IN  OTH  DIS 

UNSP  RFLX  SYMPTH  DYSTRPH  . 
RFLX  SYM  DYSTRPH  UP  UMB  ... 
RFLX  SYM  DYSTRPH  LWR  LMB  ., 

RFU  SYM  DYSTRPH  OTH  ST  

AUTONOMIC  NERVE  DIS  NEC  ..... 

MULTIPLE  SCLEROSIS 

NEUROMYEUTIS  OPTICA 

SCHILDER'S  DISEASE  

CNS  DEMYELINATION  NEC 

CNS  DEMYELINATION  NOS  -., 

FLACCID  HEMIPLEGIA- 


FLCCD  HMIPLGA  UNSPF  SIDE  ... 
FLCCD  HMIPLGA  DOMNT  SIDE  .. 
FLCCD  HMIPLG  NONDMNT  SDE 

SPASTIC  HEMIPLEGIA* 

SPSTC  HMIPLGA  UNSPF  SIDE  ... 
SPSTC  HMIPLGA  DOMNT  SIDE  .. 
SPSTC  HMIPLG  NONDMNT  SDE 
OT  SP  HMIPLGA  UNSPF  SIDE  .... 
OT  SP  HMIPLGA  DOMNT  SIDE  ... 
OT  SP  HMIPLG  NONDMNT  SDE  . 

HEMIPLEGIA  NOS'  

UNSP  HEMIPLGA  UNSPF  SIDE  ... 
UNSP  HEMIPLGA  DOMNT  SIDE  .. 
UNSP  HMIPLGA  NONDMNT  SDE 

CONGENITAL  DIPLEGIA  

CONGENITAL  HEMIPLEGIA  

CONGENITAL  QUADRIPLEGIA  .... 
CONGENITAL  MONOPLEGIA  ....... 

INFANTILE  HEMIPLEGIA 

CEREBRAL  PALSY  NEC 


luroc 


63 
83 
63 
63 
63 
63 
63 
63 
68 
83 
83 
83 
83 
63 
83 
83 
83 
63 
63 
63 
83 
83 
83 
83 
83 
83 
83 
83 
83 
63 
83 
83 
83 
83 
63 
63 
63 
63 
83 
83 
83 
83 
83 
83 
83 
83 
83 
83 
83 
83 
83 
83 
83 
83 
83 
83 
63 
63 
83 
63 
63 
83 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 


*ICD-e  Codas  preceded  by  an  aslafisk  are  codas  that  are  not  viMd  as  a  reason  tar  the  visa. 
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ICO-9 


ICD-9  Description 


3439 
3440 
34400 
34401 
34402 
34403 
34404 
34409 
3441 
3442 
3443 
34430 
34431 
34432 
3444 
34440 
34441 
34442 
3445 
34460 
34461 
3448 
34481 
34489 
3449 
34500 
34501 
34510 
34511 
3452 
3453 
34540 
34541 
34560 
34551 
34560 
34561 
34570 
34571 
34580 
34581 
34590 
34591 
3460 
34600 
34601 
3461 
34610 
34611 
3462 
34620 
34621 
3468 
34680 
34681 
3469 
34690 
34691 
347 
3480 
3481 
3482 
3483 
3484 
3485 
3488 
3489 
3490 
3491 
3492 
34981 
34982 
34989 
3499 
3501 
3502 


CEREBRAL  PALSY  NOS  

QUADRIPLEGIA  NOS*  

QUADRIPLEGIA,  UNSPECIFD 

QUADRPLG  C1-C4,  COMPLETE  

OUADRPLG  C1-C4,  INCOMPLT  

QUADRPLG  C5-C7.  COMPLETE 

QUADRPLG  C5-C7.  INCOMPLT  

OTHER  QUADRIPLEGIA  

PARAPLEGIA  NOS  

DIPLEGIA  OF  UPPER  LIMBS  

MONOPLEGIA  OF  LOWER  LIMB*  ... 
MONPLGA  LWR  LMB  UNSP  SDE  ... 
MONPLGA  LWR  LMB  DMNT  SDE  ... 
MNPLG  LWR  LMB  NONDMNT  SD  .. 
MONOPLEGIA  OF  UPPER  LIMB*  .... 
MONPLGA  UPR  LMB  UNSP  SDE  ... 
MONPLGA  UPR  LMB  DMNT  SDE  ... 
MNPLG  UPR  LMB  NONDMNT  SD  .„ 

MONOPLEGIA  NOS  

CAUDA  EQUINA  SYND  NOS 

NEUROGENIC  BLADDER  

PARALYTIC  SYNDROMES  NEC*  ... 

LOCKED-IN  STATE  

OTH  SPCF  PARALYTIC  SYND 

PARALYSIS  NOS 

GEN  NONCV  EP  W/O  INTR  EP 

GEN  NONCONV  EP  W  INTR  EP  .... 

GEN  CNV  EPIL  W/O  INTR  EP  

GEN  CNV  EPIL  W  INTR  EPIL 

PETIT  MAL  STATUS 

GRAND  MAL  STATUS 

PSYMOTR  ERL  W/O  INT  ER  

PSYMOTR  EPIL  W  INTR  EPIL 

PART  EPIL  W/O  INTR  EPIL  

PART  EPIL  W  INTR  EPIL 

INF  SPASM  W/O  INTR  EPIL  

INF  SPASM  W  INTRACT  EPIL 

EPIL  PAR  CONT  W/O  INT  EP  

EPIL  PAR  CONT  W  INTR  EPI 

EPILEP  NEC  W/O  INTR  EPIL  

EPILEPSY  NEC  W  INTR  EPIL  

EPILEP  NOS  W/O  INTR  EPIL  

EPILEPSY  NOS  W  INTR  EPIL  

CLASSICAL  MIGRAINE*  

CLSC  MIGRNE  WO  NTRC  MGRN  .. 

CLSC  MGRN  W  NTRC  MGR  STD  .. 

COMMON  MIGRAINE*  

COMN  MIGRNE  WO  NTRC  MGRN 

COMN  MGRN  W  NTRC  MGR  STD  . 

VARIANTS  OF  MIGRAINE*  

VRNT  MIGRNE  WO  NTRC  MGRN  . 

VRNT  MGRN  W  NTRC  MGR  STD  .. 

MIGRAINE  NEC*  

OTHR  MIGRNE  WO  NTRC  MGRN  , 

OTHR  MGRN  W  NTRC  MGR  STD 

MIGRAINE  NOS*  

MIGRNE  UNSP  WO  NTRC  MGRN 

MGRN  UNSP  W  NTRC  MGR  STD  . 

CATAPLEXY  AND  NARCOLEPSY  . 

CEREBRAL  CYSTS  

ANOXIC  BRAIN  DAMAGE  

PSEUDOTUMOR  CEREBRI  

ENCEPHALOPATHY  NOS  

COMPRESSION  OF  BRAIN  

CEREBRAL  EDEMA 

BRAIN  CONDITIONS  NEC 

BRAIN  CONDITION  NOS  

LUMBAR  PUNCTURE  REACTION  . 

COMPUCATION  CNS  DEVICE  

DISORDER  OF  MENINGES  NEC  .. 

CEREBROSPINAL  RHINORRHEA  . 

TOXIC  ENCEPHALOPATHY 

CNS  DISORDER  NEC  

CNS  DISORDER  NOS 

TRIGEMINAL  NEURALGIA 

ATYPICAL  FACE  PAIN  


MDC 


63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

S3 

63 

78 

63 

63 

63 

63 

63 

63 

78 

78 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 
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ADDENDUM  F  -ICD-9  CODES  WITH  MAJOR  DIAGNOSTIC  CATEGORIES  (MDCS)  FOR  PAYMENT  QF  MEDICAL  VISITS  UNDER  THE 

HOSPITAL  Outpatient  PPS— Continued 


ICD-9 


ICD-9  Description 


3508 

3509 

3510 

3511 

3518 

3519 

3520 

3521 

3522 

3523 

3524 

3525 

3526 

3529 

3530 

3531 

3532 

3533 

3534 

3535 

3536 

3538 

3539 

3540 

3541 

3542 
3543 
3544 
3545 
3548 
3549 
3550 
3551 
3552 
3553 
3554 
3555 
3556 
3557 

35571 

35579 
3558 
3559 
3560 
3S61 
3562 
3563 
3564 
3568 
3569 
3570 
3571 
3572 
3573 
3574 
3575 
3576 
3577 
3578 
3579 
3580 
3581 
3582 
3588 
3589 
3590 
3591 
3592 
3593 
3594 
3595 
3596 
3598 
3599 
36000 
36001 


TRIGEMINAL  NERVE  DIS  NEC  

TRIGEMINAL  NERVE  DIS  NOS 

BELL'S  PALSY 

GENICULATE  GANGUONITIS 

FACIAL  NERVE  DIS  NEC  

FACIAL  NERVE  DIS  NOS  

OLFACTORY  NERVE  DISORDER  . 
GLOSSOPHARYNG  NEURALGIA  .. 
GLOSSOPHAR  NERVE  DIS  NEC  .. 
PNEUMOGASTRIC  NERVE  DIS  .... 
ACCESSORY  NERVE  DISORDER 

HYPOGLOSSAL  NERVE  DIS 

MULT  CRANIAL  NERVE  PALSY  .... 

CRANIAL  NERVE  DIS  NOS  

BRACHIAL  PLEXUS  LESIONS  

LUMBOSACRAL  PLEX  LESION 

CERVICAL  ROOT  LESION  NEC  ... 
THORACIC  ROOT  LESION  NEC  .. 
LUMBSACRAL  ROOT  LES  NEC  ... 

NEURALGIC  AMYOTROPHY 

PHANTOM  UMB  (SYNDROME)  .... 
NERV  ROOT/PLEXUS  DIS  NEC  ... 
NERV  ROOT/PLEXUS  DIS  NOS  ... 
CARPAL  TUNNEL  SYNDROME  .... 

MEDIAN  NERVE  LESION  NEC 

ULNAR  NERVE  LESION  -. 

RADIAL  NERVE  LESION 

CAUSALGIA  UPPER  LIMB 


MDC 


MONONEURITIS  MULTIPLEX  

MONONEURITIS  ARM  NEC 

MONONEURITIS  ARM  NOS  

SCIATIC  NERVE  LESION  

MERALGIA  PARESTHETICA  

FEMORAL  NERVE  LESION  NEC 

LAT  POPLITEAL  NERVE  LES 

MED  POPUTEAL  NERVE  LES  .... 
TARSAL  TUNNEL  SYNDROME  .. 

PLANTAR  NERVE  LESION  

MONONEURITIS  LEG  NEC* 

CAUSALGIA  LOWER  LIMB 


OTH  MONONEUR  LOWER  UMB  ... 

MONONEURITIS  LEG  NOS  

MONONEURITIS  NOS 

HERED  PERIPH  NEUROPATHY  .... 
PERONEAL  MUSCLE  ATROPHY  ... 
HERED  SENSORY  NEUROPATHY 

REFSUM"S  DISEASE  -. 

IDIO  PROG  POLYNEUROPATHY  „. 
IDIO  PERIPH  NEURPTHY  NEC  ...... 

IDIO  PERIPH  NEURPTHY  NOS 

AC  INFECT  POLYNEURITIS  

NEURPTHY  IN  COL  VASC  DIS  ...... 

NEUROPATHY  IN  DIABETES 

NEUROPATHY  IN  MAUG  DIS  -. 

NEUROPATHY  IN  OTHER  DIS 

ALCOHOLIC  POLYNEUROPATHY 
NEUROPATHY  DUE  TO  DRUGS  .. 
NEURPTHY  TOXIC  AGENT  NEC  .. 
INFLAM^-OX  NEUROPTHY  NEC  .. 
INFLAM/TOX  NEUROPTHY  NOS  .. 

MYASTHENIA  GRAVIS  

MYASTHENIA  IN  OTH  DIS 


TOXIC  MYONEURAL  DISORDER  .. 
MYONEURAL  DISORDERS  NEC  .„ 
MYONEURAL  DISORDERS  NOS  ... 
CONG  HERED  MUSC  DYSTRPHY 
HERED  PROG  MUSC  DYSTRPHY  . 

MYOTONIC  DISORDERS 

FAMIL  PERIODIC  PARALYSIS  . — 

TOXIC  MYOPATHY  .-. 

MYOPATHY  IN  ENDOCRIN  DIS  ..... 

INFL  MYOPATHY  IN  OTH  DIS „ 

MYOPATHY  NEC 

MYOPATHY  NOS 


PURULENT  ENDOPHTHALM  NOS 
ACUTE  ENDOPHTHALMITIS  


63 
63 
63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

68 

66 


ICO-9  Coda*  pracadad  by  an  aslariik  ara 
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ICO-9 


36002 
36003 
36004 

36011 
36012 
36013 
36014 
36019 
36020 
36021 
36023 
36024 
36029 
36030 
36031 
36032 
36033 
36034 
36040 
36041 
36042 
36043 
36044 
36050 
36051 
36052 
36053 
36054 
36055 
36059 
36060 
36061 
36062 
36063 
36064 
36065 
36069 
36081 
36089 
3609 
36100 
36101 
36102 
36103 
36104 
36105 
36106 
36107 
36110 
36111 
36112 
36113 
36114 
36119 
3612 
36130 
36131 
36132 
36133 
36181 
36189 
3619 
36201 
36202 
36210 
36211 
36212 
36213 
36214 
36215 
36216 
36217 
36218 
36221 
36229 
36230 


ICD-9  Deacription 


PANOPHTHALMITIS 

CHRONIC  ENDOPHTHALMITIS  .. 

VITREOUS  ABSCESS  

SYMPATHETIC  UVEITIS 

PANUVEITIS  

PARASITIC  ENDOPHTHAL  NOS  . 

OPHTHALMIA  NODOSA  

ENDOPHTHALMITIS  NEC 

DEGENERAT  GLOBE  DIS  NOS  .. 
PROGRESSIVE  HIGH  MYOPIA  ... 

SIDEROSIS  

OTHER  METALLOSIS,  EYE 

DEGENERATIVE  GLOBE  NEC  .... 

HYPOTONY  NOS,  EYE  

PRIMARY  HYPOTONY 

HYPOTONY  DUE  TO  FISTULA  ... 
HYPOTONY  W  EYE  DIS  NEC  ..... 

FLAT  ANTERIOR  CHAMBER  

DEGENERATION  OF  EYE  NOS  ... 

BLIND  HYPOTENSIVE  EYE 

BLIND  HYPERTENSIVE  EYE 

HEMOPHTHALMOS  

LEUCOCORIA 

OLD  MAGNET  FB,  EYE  NOS  

OLD  MAGNET  FB,  ANT  CHAMB  .. 

OLD  MAGNET  FB,  IRIS 

OLD  MAGNET  FB.  LENS  

OLD  MAGNET  FB,  VITREOUS  

OLD  MAGNET  FB,  POST  WALL  ... 

OLD  MAGNET  FB,  EYE  NEC 

INTRAOCULAR  FB  NOS  

FB  IN  ANTERIOR  CHAMBER  

FB  IN  IRIS  OR  CILIARY  

FOREIGN  BODY  IN  LENS  

FOREIGN  BODY  IN  VITREOUS  ... 

FB  IN  POSTERIOR  WALL 

INTRAOCULAR  FB  NEC  

LUXATION  OF  GLOBE  ,... 

DISORDER  OF  GLOBE  NEC  

DISORDER  OF  GLOBE  NOS 

DETACHMNT  W  DEFECT  NOS  .... 

PART  DETACH-SINGL  DEFEC 

PART  DETACH-MULT  DEFECT  ... 

PART  DETACH-GIANT  TEAR  

PART  DETACH-DIALYSIS 

RECENT  DETACHMENT,  TOTAL  . 

OLD  DETACHMENT,  PARTIAL 

OLD  DETACHMENT.  TOTAL  

RETINOSCHISIS  NOS 

FLAT  RETINOSCHISIS „, 

BUUOUS  RETINOSCHISIS , 

PRIMARY  RETINAL  CYSTS 

SECONDARY  RETINAL  CYSTS  ..., 

RETINOSHISIS  OR  CYST  NEC  

SEROUS  RETINA  DETACHMENT  , 

RETINAL  DEFECT  NOS 

ROUND  HOLE  OF  RETINA 

HORSESHOE  TEAR  OF  RETINA  .. 

MULT  DEFECTS  OF  RETINA  

RETINAL  TRACTION  DETACH 

RETINAL  DETACHMENT  NEC  

RETINAL  DETACHMENT  NOS  

DIABETIC  RETINOPATHY  NOS  .... 

PROLIF  DIAB  RETINOPATHY  

BACKGRND  RETINOPATHY  NOS 
HYPERTENSIVE  RETINOPATHY  .. 

EXUDATIVE  RETINOPATHY  

RETINAL  VASCULAR  CHANGES  .. 
RETINA  MICROANEURYSM  NOS  . 

RETINAL  TELANGIECTASIA  

RETINAL  NEOVASCULAR  NOS  .... 

RETINAL  VARICES  

RETINAL  VASCULITIS  

RETROLENTAL  FIBROPUSIA 

PROLIF  RETINOPATHY  NEC  

RETINAL  VASC  OCCLUS  NOS  


MOC 


68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 
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Addendum  F.— ICD-9  Codes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

Hospital  Outpatient  PPS— Continued 


ICD-9 


ICO-9  Description 


36231  CENT  RETINA  ARTERY  OCCLU  .. 

36232  ARTERIAL  BRANCH  OCCLUS  

36233  PART  ARTERIAL  OCCLUSION 

36234  TRANSIENT  ARTERIAL  OCCLU  ... 

36235  CENT  RETINAL  VEIN  OCCLUS  .... 

36236  VENOUS  TRIBUTARY  OCCLUS  ... 

36237  RETINA  VENOUS  ENGORGEMNT 

36240  RETINA  LAYER  SEPARAT  NOS  .. 

36241  CENT  SEROUS  RETINOPATHY  ... 

36242  SEROUS  DETACH  PIGM  EPITH  .. 

36243  HEM  DETACH  PIGMNT  EPITH 

36250  MACULAR  DEGENERATION  NOS 

36251  NONEXUDAT  MACULAR  DEGEN 

36252  EXUDATIVE  MACULAR  DEGEN  .. 

36253  CYSTOID  MACULAR  DEGEN 

36254  MACULAR  CYST  OR  HOLE 

36255  TOXIC  MACULOPATHY  

36256  MACULAR  PUCKERING  

36257  DRUSEN  (DEGENERATIVE) 

36260  PERIPH  RETINA  DEGEN  NOS 

36261  PAVING  STONE  DEGENERAT 

36262  MICROCYSTOID  DEGENERAT  ._ 

36263  LATTICE  DEGENERATION  

36264  SENILE  RETICULAR  DEGEN  

36265  SECONDRY  PIGMENT  DEGEN  ... 

36266  SEC  VITREORETINA  DEGEN  

36270  HERED  RETIN  DYSTRPHY  NOS 

36271  RET  DYSTRPH  IN  LIPIDOSES 

36272  RET  DYSTRPH  IN  SYST  DIS 

36273  VITREORETINAL  DYSTROPHY 

36274  PIGMENT  RETINA  DYSTROPHY 

36275  SENSORY  RETINA  DYSTROPHY 

36276  VITELLIFORM  DYSTROPHY 

36277  BRUCH  MEMBRANE  DYSTROPHY 

36281  RETINAL  HEMORRHAGE 

36282  RETINA  EXUDATES/DEPOSITS 

36283  RETINAL  EDEMA  - 

36284  RETINAL  ISCHEMIA 

36285  RETINAL  NERV  FIBER  DEFEC 
36289    RETINAL  DISORDERS  NEC 

3629    RETINAL  DISORDER  NOS 

36300  FOCAL  CHORIORETINIT  NOS 

36301  JUXTAPAP  FOC  CHOROIDITIS 

36303  FOC  CHOROIDITIS  POST  NEC 

36304  PERIPH  FOCAL  CHOROIDITIS 

36305  JUXTAPAP  FOCAL  RETINITIS 

36306  MACULAR  FOCAL  RETINITIS 

36307  FOC  RETINITIS  POST  NEC 

36308  PERIPH  FOCAL  RETINITIS 

36310  DISSEM  CHORIORETINIT  NOS 

3631 1  DISSEM  CHOROIDITIS,  POST 

36312  PERIPH  DISEM  CHOROIDITIS 

36313  GEN  DISSEM  CHOROIDITIS 

36314  METASTAT  DISSEM  RETINIT 

36315  PIGMENT  EPITHELIOPATHY 

36320  CHORIORETINITIS  NOS 

36321  PARS  PLANITIS 

36322  HARADA'S  DISEASE 

36330  CHORIORETINAL  SCAR  NOS 

36331  SOLAR  RETINOPATHY 

36332  MACULAR  SCARS  NEC 

36333  POSTERIOR  POLE  SCAR  NEC 

36334  PERIPHERAL  RETINAL  SCARS 

36335  DISSEMINATED  RETINA  SCAR 

36340  CHOROIDAL  DEGEN  NOS 

36341  SENILE  ATROPHY,  CHOROID 

36342  DIFUS  SEC  ATROPH  CHORaD 

36343  ANGIOID  STREAKS,  CHOROID 

36350  HERED  CHOROID  ATROPH  NOS 

36351  PRT  CIRCMPAP  CHOROID  DYS 

36352  TOT  CIRCMPAP  CHOROID  DYS  

36353  PART  CENT  CHOROID  DYSTR 

36354  TOT  CENT  CHOROID  ATROPHY 
36365    CHOROIDEREMIA 

36356  PRT  GEN  CHOROID  DYST  NEC 

36357  TOT  GEN  CHOROID  DYST  NEC 


MD6= 


68 

68 

68 

68 

88 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

66 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

66 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 


^ 


68 
68 
68 

68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 


*1CI>-9  Codes  preceded  by  an  asterisk  are  codes  that  are  not  vaM  as  a  reason  lor  tw  vW. 
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ICD-9 


36361 
36362 
36363 
36370 
36371 
36372 
3638 
3639 
36400 
36401 
36402 
36403 
36404 
36405 
36410 
36411 
36421 
36422 
36423 
36424 
3643 
36441 
36442 
36451 
36452 
36453 
36454 
36455 
36456 
36457 
36459 
36460 
36461 
36462 
36463 
36464 
36470 
36471 
36472 
36473 
36474 
36475 
36476 
36477 
3648 
3649 
36500 
36501 
36502 
36503 
36504 
36510 
36511 
36512 
36513 
36514 
36515 
36520 
36521 
36522 
36523 
36524 
36531 
36532 
36541 
36542 
36543 
36544 
36551 
36552 
36559 
36560 
36561 
36562 
36563 
36564  1 


ICD-9  Description 


CHOROIDAL  HEMORRHAGE  NOS 
EXPULSIVE  CHOROID  HEMORR  .. 

CHOROIDAL  RUPTURE 

CHOROIDAL  DETACHMENT  NOS  . 
SEROUS  CHOROID  DETACHMNT 
HEMORR  CHOROID  DETACHMNT 
DISORDERS  OF  CHOROID  NEC  ..., 

CHOROIDAL  DISORDER  NOS  

ACUTE  IRIDOCYCLITIS  NOS  

PRIMARY  IRIDOCYCLITIS  

RECURRENT  IRIDOCYCLITIS 

SECONDRY  IRITIS.  INFECT 

SECOND  IRITIS.  NONINFEC 

HYPOPYON  

CHR  IRIDOCYCLITIS  NOS  

CHR  IRIDOCYL  IN  OTH  DIS 

FUCH  HETROCHROM  CYCLITIS  .... 

GLAUCOMATOCYCLIT  CRISES 

LENS-INDUCED  IRIDOCYCUT 

VOGT-KOYANAGI  SYNDROME  

IRIDOCYCLITIS  NOS  

HYPHEMA  


MDC 


RUBEOSIS  IRIDIS  

PROGRESSIVE  IRIS 'ATROPHY  ... 

IRIDOSCHISIS  

PIGMENT  IRIS  DEGENERAT  .._... 

PUPILLARY  MARGIN  DEGEN  

MIOTIC  CYST  PUPIL  MARGIN  

DEGEN  CHAMBER  ANGLE  

DEGEN  CILIARY  BODY  

IRIS  ATROPHY  NEC  

IDIOPATHIC  CYSTS „.. 

IMPLANTATION  CYSTS „... 

EXUD  CYST  IRIS/ANT  CHAMB  ..„. 

PRIMARY  CYST  PARS  PLANA  

EXUDAT  CYST  PARS  PLANA  

ADHESIONS  OF  IRIS  NOS  

POSTER»OR  SYNECHIAE  

ANTERIOR  SYNECHIAE  

GONIOSYNECHIAE  

PUPILLARY  MEMBRANES  

PUPILLARY  ABNORMAUTIES  

IRIDODIALYSIS  

RECESSION,  CHAMBER  ANGLE  .. 

IRIS/CIUARY  DIS  NEC 

IRIS/CILIARY  DIS  NOS  ^ 

PREGLAUCOMA  NOS 

OPN  ANGL  W  BORDERLW  FIND  .. 
ANATOMICAL  NARROW  ANGLE  .. 

STEROID  RESPONDERS  

OCULAR  HYPERTENSION  

OPEN-ANGLE  GLAUCOMA  NOS  .. 
PRIM  OPEN  ANGLE  GLAUCOMA  . 

LOW  TENSION  GLAUCOMA  

PIGMENTARY  GLAUCOMA  „. 

GLAUCOMA  OF  CHILDHOOD  

RESIDUAL  OPN  ANG  GLAUCMA  .. 
PRIM  ANGL-CLOS  GLAUC  NOS  ... 
INTERMIT  ANGL-CLOS  GLAUC  .... 
ACUTE  ANGL-CLOS  GLAUCOMA  . 
CHR  ANGLE-CLOS  GLAUCOMA  ... 
RESIDUAL  ANGL-CLOS  GLAUC  ... 
GLAUC  STAGE-STER  INDUCED  .. 

GLAUC  RESID-STER  INDUCED 

GLAUC  W  CHAMB  ANGLE  ANOM 
GLAUCOMA  W  IRIS  ANOMALY  ..... 
GUUC  W  ANT  SEG  ANOM  NEC  .. 
GLAUCOMA  W  SYSTEMIC  SYND  . 

PHACOLYTIC  GLAUCOMA 

PSEUDOeXFOUAT  GUUCOMA  .. 

GLAUCOMA  W  LENS  DIS  NEC 

GLAUC  W  OCUUR  DIS  NOS  

GLAUC  W  PUPILLARY  BLOCK  

GLAUCOMA  W  OCULAR  INFLAM  .. 

GLAUCOMA  W  VASCULAR  DIS 

GLAUCOMA  W  TUMOR  OR  CYST  . 


68 
68 
68 
68 

88 

68 

68 

68 

68 

68 

66 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 
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ICD-9 


ICD-9  Description 


36565 
36581 
36582 
36589 
3659 
36600 
36601 
36602 
36603 
36604 
36609 
36610 
36611 
36612 
36613 
36614 
36615 
36616 
36617 
36616 
36619 
36620 
36621 
36622 
36623 
36630 
36631 
36632 
36633 
36634 
36641 
36642 
36643 
36644 
36645 
36646 
36650 
36651 
36652 
36653 
3668 
3669 
3670 
3671 
36720 
36721 
36722 
36731 
36732 
3674 
36751 
36752 
36753 
36781 
36789 
3679 
36800 
36801 
36802 
36803 
36810 
36811 
36812 
36813 
36814 
36815 
36816 
3682 
36830 
36831 
36832 
36833 
36834 
36840 
36841 
36842 


GLAUCOMA  W  OCULAR  TRAUMA 
HYPERSECRETION  GLAUCOMA  „ 
GLAUC  W  INC  EPISCL  PRESS  — 

GLAUCOMA  NEC  

GLAUCOMA  NOS 

NONSENILE  CATARACT  NOS  

ANT  SUBCAPS  POL  CATARACT  .„ 
POST  SUBCAPS  POL  CATARCT  „. 

CORTICAL  CATARACT „ 

NUCLEAR  CATARACT 

NONSENILE  CATARACT  NEC  ....... 

SENILE  CATARACT  NOS  

PSEUDOEXFOL  LENS  CAPSULE  .. 

INCIPIENT  CATARACT  

ANT  SUBCAPS  SENILE  CATAR 

POST  SUBCAP  SENILE  CATAR  .... 

CORTICAL  SENILE  CATARACT 

SENILE  NUCLEAR  CATARACT 

MATURE  CATARACT  „.. 

HYPERMATURE  CATARACT  

SENILE  CATARACT  NEC  

TRAUMATIC  CATARACT  NOS  , 

LOCAL  TRAUMATIC  OPACITY  . — 
TOTAL  TRAUMATIC  CATARACT  ... 
PART  RESOLV  TRAUM  CATAR  ..... 
CATARACTA  COMPLICATA  NOS  . 

GLAUCOMATOUS  FLECKS 

CATARACT  IN  INFLAM  DIS 

CATARACT  W  NEOVASCUUZAT  . 

CATARACT  IN  DEGEN  DIS  

DIABETIC  CATARACT  

TETANIC  CATARACT  

MYOTONIC  CATARACT 


MOC 


CATARACT  W  SYNDROME  NEC  .. 

TOXIC  CATARACT  _. 

CATARACT  W  RADIATION 

AFTER-CATARACT  NOS  .. 

SOEMMERING'S  RING  

AFTER-CATARACT  NEC  

AFTR-CATAR  OBSCUR  VISION  .... 

CATARACT  NEC  

CATARACT  NOS  ™ 

HYPERMETROPIA  

MYOPIA 

ASTIGMATISM  NOS  — 

REGULAR  ASTIGMATISM  

IRREGULAR  ASTIGMATISM 

ANISOMETROPIA 

ANISEIKONIA 

pppcRYOPIA 

PARESIS  OF  ACCOMMODATION 
TOT  INTERN  OPHTHALMOPLEG 
SPASM  OF  ACCOMMODATION  ... 
TRANSIENT  REFRACT  CHANGE 
REFRACTION  DISORDER  NEC  ... 
REFRACTION  DISORDER  NOS  ... 

AMBLYOPIA  NOS -. 

STRABISMIC  AMBLYOPIA 


DEPRIVATION  AMBLYOPIA  

REFRACTIVE  AMBLYOPIA 

SUBJ  VISUAL  DISTURB  NOS  ... 

SUDDEN  VISUAL  LOSS 

TRANSIENT  VISUAL  LOSS  

VISUAL  DISCOMFORT  

DISTORTION  OF  SHAPE/SIZE  .. 

VISUAL  DISTORTIONS  NEC  

PSYCHOPHYSIC  VISUAL  DIST  . 

DIPLOPIA  

BINOCULAR  VISION  DIS  NOS  .. 
BINOCULAR  VIS  SUPPRESS  .... 
VISUAL  PERCEPT  W/0  FUSN  .. 
FUSION  W  DEF  STEREOPSIS  .. 
ABN  RETINA  CORRESPOND  ... 
VISUAL  FIELD  DEFECT  NOS  ... 

CENTRAL  SCOTOMA  

SCOTOMA  OF  BLIND  SPOT  .... 


68 

66 

68 

68 

68 

66 

68 

68 

«8 

68 

68 

68 

68 

68 

68 

66 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

66 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

66 

6ft 

68 

68. 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 
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ICD-9 


ICD-9  Description 


MDC 


36843 
36844 
36845 
36846 
36847 
36861 
36852 
36853 
36854 
38855 
36859 
36860 
36861 
36862 
36863 
36869 
3688 
3689 
36900 
36901 
36902 
36903 
36904 
36905 
36906 
36907 
36908 
36910 
36911 
36912 
36913 
36914 
36915 
36916 
36917 
36918 
36920 
36921 
36922 
36923 
36924 
36925 
3693 
3694 
36960 
36961 
36962 
36963 
36964 
36965 
36966 
36967 
36968 
36969 
36970 
36971 
36972 
36973 
36974 
36975 
36976 
3698 
3699 
37000 
37001 
37002 
37003 
37004 
37005 
37006 
37007 
37020 
37021 
37022 
37023 
37024 


SECTOR  OR  arcuate  DEFECT  . 

VISUAL  FIELD  DEFECT  NEC  

GEN  VISUAL  CONTRACTION  

HOMONYMOUS  HEMIANOPSIA  .... 
HETERONYMOUS  HEMIANOPSIA  . 

PROTAN  DEFECT  

DEUTAN  DEFECT  

TRITAN  DEFECT  

ACHROMATOPSIA  

ACQ  COLOR  DEFICIENCY 

COLOR  DEFICIENCY  NEC  

NIGHT  BLINDNESS  NOS 

CONGEN  NIGHT  BLINDNESS 

ACQUIRED  NIGHT  BLINDNESS 

ABN  DARK  ADAPTAT  CURVE  

NIGHT  BLINDNESS  NEC  

VISUAL  DISTURBANCES  NEC 

VISUAL  DISTURBANCE  NOS 

BOTH  EYES  BLIND-WHO  DEF 

TOT  IMPAIRMENT-BOTH  EYES 

ONE  EYE-NEAR  TOT/OTH-NOS  .... 

ONE  EYE-NEAR  TOT/OTH-TOT 

NEAR-TOT  IMPAIR-BOTH  EYE  

ONE  EYE-PROFOUND/OTH-NOS  .. 
ONE  EYE-PROFOUND/OTH-TOT  ... 
ONE  EYE-PRFND/OTH-NR  TOT  .... 
PROFOUND  IMPAIR  BOTH  EYE  .... 

BLINDNESS/LOW  VISION 

1  EYE-SEV/OTH-BLIND  NOS  

ONE  EYE-SEVERE/OTH-TOTAL  .... 

ONE  EYE-SEV/OTH-NEAR  TOT 

ONE  EYE-SEV/OTH-PRFND 

ONE  EYE-MOD/OTH-BLIND  

ONE  EYE-MODERATE/OTH-TOT  ... 
ONE  EYE-MOD/OTH-NEAR  TOT  .... 
ONE  EYE-MOD/OTH-PROFOUND  . 

LOW  VISION,  2  EYES  NOS  

ONE  EYE-SEVERBOTH-NOS  

SEVERE  IMPAIR-BOTH  EYES  

ONE  EYE-MODERATE/OTH-NOS  .. 
ONE  EYE-MODE  RATE/OTH-SEV  ... 
MODERATE  IMPAIR-BOTH  EYE  .... 

BLINDNESS  NOS,  BOTH  EYES  

LEGAL  BLINDNESS-USA  DEF  

BLINDNESS,  ONE  EYE  

ONE  EYE-TOTAUOTH-UNKNWN  ... 
ONE  EYE-TOT/OTH-NEAR  NOR  .... 
ONE  EYE-TOTAL/OTH-NORMAL  ... 
ONE  EYE-NEAR  TOT/OTH-NOS  .... 

NEAR-TOT  IMP/NEAR-NORMAI 

NEAR-TOTAL  IMPAIR/NORMAL 

ONE  EYE-PRFOUND/OTH-UNKN  .. 

PROFND  IMPAIR/NEAR  NORM 

PROFOUND  IMPAIR/NORMAL  

LOW  VISION,  ONE  EYE 

ONE  EYE-SEVERE/OTH-UNKNW  .. 

ONE  EYE-SEV/OTH-NR  NORM  

ONE  EYE-SEVERE/OTH-NORM  

ONE  EYE-MOD/OTHER-UNKNWN  . 

ONE  EYE-MOD/OTH-NR  NORM 

ONE  EYE-MOD/OTH  NORMAL 

VISUAL  LOSS.  ONE  EYE  NOS 

VISUAL  LOSS  NOS  

CORNEAL  ULCER  NOS 

MARGINAL  CORNEAL  ULCER 

RING  CORNEAL  ULCER 

CENTRAL  CORNEAL  ULCER  

HYPOPYON  ULCER  

MYCOTIC  CORNEAL  ULCER  

PERFORATED  CORNEAL  ULCER  . 

MOOREN'S  ULCER  

SUPERFIC  KERATITIS  NOS 

PUNCTATE  KERATITIS  

MACULAR  KERATITIS  

FILAMENTARY  KERATITIS 

PHOTOKERATITIS  


68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
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ICD-9 


ICD-9  Description 


37031 
37032 
37033 
37034 
37035 
37040 
37044 
37049 
37050 
37052 
37(»4 
37055 
37069 
37060 
37061 
37062 
37063 
37064 
3708 
3709 
37100 
37101 
37102 
37103 
37104 
37105 
37110 
37111 
37112 
37113 
37114 
37115 
37116 
37120 
3712T 
37122 
37123 
37124 
37130 
37131 
37132 
37133 
37140 
37141 
37142 
37143 
37144 
37145 
37146 
37148 
37149 
37150 
37151 
37152 
37153 
37154 
37155 
37156 
37157 
37158 
37160 
37161 
37162 
37170 
37171 
37172 
37173 
37181 
37182 
37189 
3719 
37200 
37201 
37202 
37203 
37204 


PHLYCTEN  KERATOCONJUNCT 

UMBAR  KERATOCONJUNCTIV  

KERATOCONJUNCTIVIT  SICCA  

EXPSURE  KERATOCONJUNCTIV  ... 
NEUROTROPH  KERATOCONJUNC 

KERATOCONJUNCTIVITIS  NOS  

KERATITIS  IN  EXANTHEMA 

KERATOCONJUNCTIVITIS  NEC  

INTERSTIT  KERATITIS  NOS  

DIFFUS  INTERSTIT  KERATIT  

SCLEROSING  KERATITIS  . — 

CORNEAL  ABSCESS  

INTERSTIT  KERATITIS  NEC 

CORNEA  NEOVASCULARIZ  NOS  ..., 
LOCAL  VASCULARIZA  CORNEA  .... 

CORNEAL  PANNUS  

DEEP  VASCULARIZA  CORNEA  

CORNEAL  GHOST  VESSELS 

KERATITIS  NEC  

KERATITIS  NOS  ™ 

CORNEAL  OPACITY  NOS 


MINOR  OPACITY  OF  CORNEA 

PERIPH  OPACITY  OF  CORNEA  

CENTRAL  OPACITY,  CORNEA  

ADHERENT  LEUCOMA  

PHTHISICAL  CORNEA — 

CORNEAL  DEPOSIT  NOS 

ANT  CORNEA  PIGMENTATION  

STROMAL  CORNEA  PIGMENT  

POST  CORNEA  PIGMENTATION  .... 

KAYSER-FLEISCHER  RING  

OTH  DEPOSIT  W  METAB  DIS 

ARGENTOUS  CORNEA  DEPOSIT  .. 

CORNEAL  EDEMA  NOS  

IDIOPATHIC  CORNEAL  EDEMA  

SECONDARY  CORNEAL  EDEMA  ... 

BULLOUS  KERATOPATHY  

EDEMA  D/T  CONTACT  LENS 

CORNEA  MEMB  CHANGE  NOS 

FOLD  OF  BOWMAN  MEMBRANE  ... 
FOLD  IN  DESCEMET  MEMBRAN  ... 
RUPTURE  DESCEMET  MEMBRAN 
CORNEAL  DEGENERATION  NOS  .. 

SENILE  CORNEAL  CHANGES  

RECURRENT  CORNEA  EROSION  .. 

BAND-SHAPED  KERATOPATHY 

CALCER  CORNEA  DEGEN  NEC 

KERATOMALACIA  NOS  

NODULAR  CORNEA  DEGEN  

PERIPHERAL  CORNEA  DEGEN  .... 
CORNEA  DEGENERATION  NEC  ... 

CORNEAL  DYSTROPHY  NOS 

JUV  EPITH  CORNEA  DYSTRPH  .... 
ANT  CORNEA  DYSTROPHY  NEC  . 
GRANULAR  CORNEA  DYSTRPHY 
UTTICE  CORNEA  DYSTROPHY  ... 
MACULAR  CORNEA  DYSTROPHY 
STROM  CORNEA  DYSTRPH  NEC  . 
ENDOTHEL  CORNEA  DYSTRPHY  . 
POST  CORNEA  DYSTRPHY  NEC  .. 

KERATOCONUS  NOS 

KERATOCONUS,  STABLE  

KERATOCONUS,  AC  HYDROPS  ™ 

CORNEAL  DEFORMITY  NOS 

CORNEAL  ECTASIA 

DESCEMETOCELE  

CORNEAL  STAPHYLOMA  

CORNEAL  ANESTHESIA  

CORNEAL  DSDR  CONTCT  LENS  .. 

CORNEAL  DISORDER  NEC  

CORNEAL  DISORDER  NOS  

ACUTE  CONJUNCTIVITIS  NOS  — 

SEROUS  CONJUNCTIVITIS  

AC  FOLLIC  CONJUNCTIVITIS 

MUCOPUR  CONJUNCTIVIT  NEC  ... 
PSEUDOMEMB  CONJUNCTIVIT  .... 


MDC 


68 

68 

68 

68 

68 

68 

68 

68 

68 

«8 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

66 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

66 


68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
66 
68 
68 
68 
68 
68 
68 
68 
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ICD-9 


ICO-9  Description 


MDC 


37205 
37210 
37211 
37212 
37213 
37214 
37215 
37220 
37221 
37222 
37230 
37231 
37233 
37239 
37240 
37241 
37242 
37243 
37244 
37245 
37250 
37251 
37252 
37253 
37254 
37255 
37256 
37261 
37262 
37263 
37264 
37271 
37272 
37273 
37274 
37275 
3728 
3729 
37300 
37301 
37302 
37311 
37312 
37313 
3732 
37331 
37332 
37333 
37334 
3734 
3735 
3736 
3738 
3739 
37400 
37401 
37402 
37403 
37404 
37405 
37410 
37411 
37412 
37413 
37414 
37420 
37421 
37422 
37423 
37430 
37431 
37432 
37433 
37434 
37441 
37443 


AC  ATOPIC  CONJUNCTIVITIS  

CHR  CONJUNCTIVITIS  NOS  

SIMPL  CHR  CONJUNCTIVITIS 

CHR  FOLLIC  CONJUNCTIVIT  ........ 

VERNAL  CONJUNCTIVITIS  

CHR  ALLRG  CONJUNCTIV  NEC  .... 

PARASITIC  CONJUNCTIVITIS 

BLEPHAROCONJUNCTIVIT  NOS  .... 
ANGULAR  BLEPHAROCONJUNCT  , 
CONTACT  BLEPHAROCONJUNCT  , 

CONJUNCTIVITIS  NOS 

ROSACEA  CONJUNCTIVITIS  

MUCOCUTAN  DIS  CONJUNCTIV  .... 

CONJUNCTIVITIS  NEC  

PTERYGIUM  NOS 

PERIPH  STATION  PTERYGIUM  

PERIPH  PROCESS  PTERYGIUM  .... 

CENTRAL  PTERYGIUM  

DOUBLE  PTERYGIUM  

RECURRENT  PTERYGIUM  

CONJUNCTIVAL  DEGEN  NOS 

PINGUECULA  


PSEUDOPTERYGIUM  

CONJUNCTIVAL  XEROSIS  

CONJUNCTIVAL  CONCRETIONS  . 
CONJUNCTIVA  PIGMENTATION  ., 

CONJUNCTIVAL  DEPOSITS 

GRANULOMA  OF  CONJUNCTIVA 
LOCAL  CONJUNCTIVA  ADHES  .... 

SYMBLEPHARON 

SCARRING  OF  CONJUNCTIVA  ..... 
HYPEREMIA  OF  CONJUNCTIVA  .. 
CONJUNCTIVAL  HEMORRHAGE  .. 

CONJUNCTIVAL  EDEMA  

CONJUNCTIVA  VASC  ANOMALY  . 

CONJUNCTIVAL  CYSTS  

CONJUNCTIVA  DISORDER  NEC  .. 
CONJUNCTIVA  DISORDER  NOS  .. 

BLEPHARITIS  NOS  

ULCERATIVE  BLEPHARITIS  

SQUAMOUS  BLEPHARITIS  

HORDEOLUM  EXTERNUM  

HORDEOJ.UM  INTERNUM  

ABSCESS  OF  EYELID  

CHALAZION  


EC2EM  DERMATITIS  EYELID  

CONTACT  DERMATIT  EYELID 

XERODERMA  OF  EYELID  

DISC  LUP  ERYTHEMATOS  LID  .... 

INFECT  DERM  LID  W  DEFORM 

INFEC  DERMATITIS  LID  NEC  

PARASITIC  INFEST  EYELID 

INFLAMMATION  EYELID  NEC 

INFLAMMATION  EYEUD  NOS  

ENTROPION  NOS  

SENILE  ENTROPION  

MECHANICAL  ENTROPION  , 

SPASTIC  ENTROPION 

CICATRICIAL  ENTROPION 

TRICHIASIS  W/0  ENTROPION  

ECTROPION  NOS  

SENILE  ECTROPION  

MECHANICAL  ECTROPION  

SPASTIC  ECTROPION 

CICATRICIAL  ECTROPION 

LAGOPHTHALMOS  NOS  

PARALYTIC  LAGOPHTHALMOS  .... 
MECHANICAL  LAGOPHTHALMOS 

CICATRICIAL  LAGOPHTHALM  

PTOSIS  OF  EYELID  NOS  

PARALYTIC  PTOSIS  

MYOGENIC  PTOSIS 

MECHANICAL  PTOSIS „. 

BLEPHAROCHALASIS 

LID  RETRACTION  OR  LAG  

ABNORM  INNERVATION  SYND 


68 

68 

68 

66 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68' 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 


68 
68 
68 
68 
68 
68 
68 
68 
68 
68 
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ICD-9 


ICD-9  Description 


37444 
37445 
37446 
37450 
37451 
37452 
37453 
37454 
37455 
37456 
37481 
37482 
37483 
37484 
37485 
37486 
37487 
37489 

3749 
37500 
37501 
37502 
37503 
37511 
37512 
37513 
37514 
37515 
37516 
37S20 
37521 
37522 
37530 
37531 
37532 
37533 
37541 
37542 
37543 
37551 
37552 
37553 
37564 
37565 
37556 
37557 
37561 
37569 
37581 
37589 

3759 
37600 
37601 
37602 
37603 
37604 
37610 
37611 
37612 
37613 
37621 
37622 
37630 
37631 
37632 
37633 
37634 
37635 
37638 
37640 
37641 
37642 
37643 
37644 
37645 
37646 


SENSORY  DISORDERS,  LID 

SENSORMOTR  DISOR  LID  NEC  .... 

BLEPHAROPHIMOSIS  

DEGEN  DISORDER  NOS.  UD  .. — 

XANTHELASMA 

HYPERPIGMENTATION  LID  „. 

HYPOPIGMENTATION  UD  

HYPERTRICHOSIS  OF  EYEUD  ..... 

HYPOTRICHOSIS  OF  EYELID 

DEGEN  DIS  EYELID  NEC _. 

HEMORRHAGE  OF  EYEUD  „. 

EDEMA  OF  EYEUD — 

ELEPHANTIASIS  OF  EYEUD  

CYSTS  OF  EYELIDS  , » 

VASCULAR  ANOMALY,  EYEUD  ~ 
OLD  FOREIGN  BODY.  EYEUD  — 

DERMATOCHALASIS 

DISORDERS  OF  EYELID  NEC  — 

DISORDER  OF  EYELID  NOS  

DACRYOADENITIS  NOS » 

ACUTE  DACRYOADENITIS  „. 

CHRONIC  DACRYOADENITIS 

CH  ENLARGMNT  LACRIM  GLNO  .. 

DACRYOPS  

LACRIMAL  GLAND  CYST  NEC  — 
PRIMARY  LACRIMAL  ATROPHY  .. 
SECONDARY  LACRIM  ATROPHY 

TEAR  RLM  INSUFFIC  NOS 

LACRIMAL  GLAND  DISLOCAT  — 

EPIPHORA  NOS  — 

EPIPHORA  on  EXCESS  TEAR  .... 

EPIPHORA  D/T  INSUF  DRAIN 

DACRYOCYSTITIS  NOS  

ACUTE  CANAUCUUTIS  


MDC 


ACUTE  DACRYOCYSTITIS 

PHLEGMON  DACRYOCYSTITIS  . 

CHRONIC  CANALICULITIS - 

CHRONIC  DACRYOCYSTITIS  ...- 

LACRIMAL  MUCOCELE  

LACRIML  PUNCTUM  EVERSION 
LACRIML  PUNCTUM  STENOSIS 

LACRIM  CANAUC  STENOSIS 

LACRIMAL  SAC  STENOSIS 


NEONATAL  NASOLACRML  OBST 
ACQ  NASOLACRML  STENOSIS  ... 

DACRYOLITH  

LACRIMAL  FISTULA  . 


LACRIM  PASSGE  CHANGE  NEC  .. 
LACRIM  PASSAGE  GRANULOMA 

LACRIMAL  SYST  DIS  NEC  

LACRIMAL  SYST  DIS  NOS 

ACUTE  INFLAM  NOS,  ORBIT „. 

ORBITAL  CEUUUTIS 

ORBITAL  PERIOSTITIS 

ORBITAL  OSTEOMYEUTIS 

ORBITAL  TENONITIS 

CHR  INFLAM  NOS.  ORBIT  ... 

ORBITAL  GRANULOMA 

ORBITAL  MYOSITIS 


PARASITE  INFEST,  ORBIT 

THYROTOXIC  EXOPHTHALMOS  .... 
EXOPHTHALM  OPHTHALMOPLEQ 

EXOPHTHALMOS  NOS 

CONSTANT  EXOPHTHALMOS 

ORBITAL  HEMORRHAGE 

ORBITAL  EDEMA 


INTERMITTNT  EXOPHTHALMOS 
PULSATING  EXOPHTHALMOS  .... 
LATERAL  GLOBE  DISPLACMNT  .. 

DEFORMITY  OF  ORBIT  NOS  

HYPERTELORISM  OF  ORBIT  — 

EXOSTOSIS  OF  ORBIT 

ORBT  DEFORM  0/T  BONE  DIS  ... 
CRANIOFAaAL-ORBIT  DEFOR  ... 

ATROPHY  OF  ORBIT -. 

ENLARGEMENT  OF  ORBIT „... 


68 

68 

68 

68 

18 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

66 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

66 

68 

66 

68 

68 

68 

68 

68 

66 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 
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ADDENDUM  F.— lCD-9  Cooes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

HOSPITAL  Outpatient  PPS— Continued 


ICD-9 


ICD-9  Description 


MDC 


37647 
37650 
37651 
37652 

3766 
37681 
37682 
37689 

3769 
37700 
37701 
37702 
37703 
37704 
37710 
37711 
37712 
37713 
37714 
37715 
37716 
37721 
37722 
37723 
37724 
37730 
37731 
37732 
37733 
37734 
37739 
37741 
37742 
37749 
37751 
37752 
37753 
37754 
37761 
37762 
37763 
37771 
37772 
37773 
37775 

3779 
37800 
37801 
37802 
37803 
37804 
37805 
37806 
37807 
37808 
37810 
37811 
37812 
37813 
37814 
37815 
37816 
37817 
37818 
37820 
37821 
37822 
37823 
37824 
37830 
37831 
37832 
37833 
37834 
37835 
37840 


ORBIT  DEFORM  D^"  TRAUMA  

enophthalmos  nos  

enophth  d/t  orbit  ATRPHY 

enophthalmos  d/t  trauma  .... 

OLD  FOREIGN  BODY.  ORBIT 

ORBITAL  CYSTS  

EXTRAOCUL  MUSCL  MYOPATHY 

ORBITAL  DISORDERS  NEC 

ORBITAL  DISORDER  NOS , 

PAPILLEDEMA  NOS „ 

PAPIUEDEMA  W  INCR  PRESS 

PAPILLEDEMA  W  DECR  PRESS  .... 

PAPILLEDEMA  W  RETINA  DIS  

FOSTER-KENNEDY  SYNDROME  ... 

OPTIC  ATROPHY  NOS  

PRIMARY  OPTIC  ATROPHY  

POSTINFLAM  OPTIC  ATROPHY 

OPTIC  ATRPH  W  RETIN  DYST 

CUPPING  OF  OPTIC  DISC  

PARTIAL  OPTIC  ATROPHY  

HEREDITARY  OPTIC  ATROPHY 

DRUSEN  OF  OPTIC  DISC  

CRATER-UKE  HOLE  OP  DISC 

COLOBOMA  OF  6pTIC  DISC 

PSEUDOPAPILLEDEMA  

OPTIC  NEURITIS  NOS 

OPTIC  PAPILLITIS 


RETROBULBAR  NEURITIS , 

NUTRITION  OPTC  NEUROPTHY  , 

TOXIC  OPTIC  NEUROPATHY  

OPTIC  NEURITIS  NEC  

ISCHEMIC  OPTIC  NEUROPTHY  .. 
OPTIC  NERVE  SHEATH  HEMOR  . 
OPTIC  NERVE  DISORDER  NEC  ., 

OPT  CHIASM  W  PITUIT  DIS 

OPT  CHIASM  DIS/NEOPL  NEC  .... 

OPT  CHIASM  W  VASCUL  DIS 

OP  CHIASM  DIS  W  INFL  DIS  

VIS  PATH  DIS  W  NEOPLASMS  .... 

VIS  PATH  DIS  W  VASC  DIS  

VIS  PATH  DIS  W  INFL  DIS  

VIS  CORTX  DIS  W  NEOPLASM  ... 

VIS  CORTX  DIS  W  VASC  DIS  

VIS  CORTEX  DIS  W  INFLAM  

CORTICAL  BLINDNESS  

OPTIC  NERVE  DISORDER  NOS  .. 

ESOTROPIA  NOS 

MONOCULAR  ESOTROPIA  


MONOC  ESOTROP  W  A  PATTRN 
MONOC  ESOTROP  W  V  PATTRN 
MONOC  ESOTROP  W  X/Y  PAT  .... 

ALTERNATING  ESOTROPIA  

ALT  ESOTROPIA  W  A  PATTRN  .... 
ALT  ESOTROPIA  W  V  PATTRN  .... 
ALT  ESOTROP  W  X/Y  PATTRN  .... 

EXOTROPIA  NOS 

MONOCUUR  EXOTROPIA 


MONOC  EXOTROP  W  A  PATTRN 
MONOC  EXOTROP  W  V  PATTRN 
MONOC  EXOTROP  W  X/Y  PAT  .... 

ALTERNATING  EXOTROPIA  

ALT  EXOTROPIA  W  A  PATTRN  .... 
ALT  EXOTROPIA  W  V  PATTRN  .... 
ALT  EXOTROP  W  X/Y  PATTRN  .... 
INTERMIT  HETEROTROP  NOS  .... 
INTERMIT  MONOC  ESOTROPIA  .. 
INTERMIT  ALTRN  ESOTROPIA  .... 
INTERMIT  MONOC  EXOTROPIA  .. 
INTERMIT  ALTRN  EXOTROPIA  .... 

HETEROTROPIA  NOS  

HYPERTROPIA 

HYPOTROPIA  

CYCLOTROPIA 

MONOFIXATION  SYNDROME 

ACCOMMODATIVE  ESOTROPIA  .. 
HETEROPHORIA  NOS 


68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

63 

63 

63 

63 

63 

63 

63 

63 

68 

68 

68 

78 

68 

68 

68 

68 

68 

68 

68 

68 

68 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

63 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 
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Addendum  F.— ICD-9  Cooes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

HOSPITAL  Outpatient  PPS— Continued 


ICD-9 


37841 
37842 
37843 
37844 
37845 
37850 
37851 
37852 
37853 
37854 
37855 
37856 
37860 
37861 
37862 
37863 
37871 
37872 
^7873 
37881 
37882 
37883 
37884 
37885 
37886 
37887 
3789 
37900 
37901 
37902 
37903 
37904 
37905 
37906 
37907 
37909 
37911 
37912 
37913 
37914 
37915 
37916 
37919 
37921 
37922 
-37923 
37924 
37925 
37926 
37929 
37931 
37932 
37933 
37934 
37939 
37940 
37941 
37942 
37943 
37945 
37946 
37949 
37950 
37951 
37952 
37953 
37954 
37955 
37956 
37957 
37958 
37959 
3798 
37990 
37991 
37992 


ICD-9  Description 


ESOPHORIA 

EXOPHORIA  

VERTICAL  HETEROPHORIA 
CYCLOPHORIA  


ALTERNATING  HYPERPHORIA  . 
PARALYTIC  STRABISMUS  NOS 
PARTIAL  THIRD  NERV  PALSY  .. 
TOTAL  THIRD  NERVE  PALSY  ... 

FOURTH  NERVE  PALSY  „. 

SIXTH  NERVE  PALSY 


EXTERNAL  OPHTHALMOPLEGIA  . 

TOTAL  OPHTHALMOPLEGIA  

MECHANICAL  STRABISM  NOS  .... 
BROWN'S  SHEATH  SYNDROME  .. 

MECH  STRAB  D/T  MUSCL  DIS  

MECH  STRAB  W  OTH  CONDITN  .. 

OUANE'S  SYNDROME  

PROG  EXT  OPHTHALMOPLEGIA  . 
NEUROMUSCLE  DIS  STRABISM  .. 
PALSY  OF  CONJUGATE  GAZE  .... 
SPASM  OF  CONJUGATE  GAZE  ... 
CONVERGENC  INSUFFICIENCY  .. 

CONVERGENCE  EXCESS 

ANOMALIES  OF  DIVERGENCE  .... 
INTERNUCL  OPHTHALMOPLEG  ., 

SKEW  DEVIATION,  EYE  

EYE  MOVEMNT  DISORDER  NOS 

SCLERITIS  NOS 

EPISCLERIT  PERIODIC  FUGX  — 

NODULAR  EPISCLERITIS  

ANTERIOR  SCLERITIS  

SCLEROMALACIA  PERFORANS  . 

SCLERITIS  W  CORNEA  INVOI 

BRAWNY  SCLERITIS  

POSTERIOR  SCLERITIS 

SCLERITIS  NEC  

SCLERAL  ECTASIA 


MDC 


STAPHYLOMA  POSTICUM 

EQUATORIAL  STAPHYLOMA 

LOCAL  ANTERIOR  STAPHYLMA 

RING  STAPHYLOMA „.. 

SCLERAL  DEGEN  DIS  NEC  

DISORDER  OF  SCLERA  NEC 

VITREOUS  DEGENERATION  ..„.. 

CRYSTAL  DEPOSIT  VITREOUS  . 

VITREOUS  HEMORRHAGE 

VITREOUS  OPACITIES  NEC  . — 

VITREOUS  MEMBRANES 

VITREOUS  PROLAPSE 

VITREOUS  DISORDERS  NEC  ..... 
^pi^^^l^  ^^^ 

SUBLUXATIOW  OF  LENS  

ANT  DISLOCATION  OF  LENS  

POST  DISLOCATION  OF  LENS  .. 
DISORDERS  OF  LENS  NEC  ....."... 

ABN  PUPIL  FUNCTION  NOS 

ANISOCORIA  

MIOSIS  NOT  D/T  MIOTICS  

MYDRIASIS  NOT  D/T  MYDRTC  .. 

ARGYLL  ROBERTSON  PUPII 

TONIC  PUPILLARY  REACTION  ... 
PUPIL  FUNCT  ANOMALY  NEC  ... 

NYSTAGMUS  NOS  _.. 

CONGENITAL  NYSTAGMUS  

LATENT  NYSTAGMUS 


VISUAL  DEPRIVATN  NYSTAQM  .. 
NYSTAGMS  W  VESTIBULR  DIS  .. 

DISSOCIATED  NYSTAGMUS  

NYSTAGMUS  NEC  

SACCADIC  EYE  MOVMNT  DEF  ... 
SMOOTH  PURSUIT  MVMNT  DEF 
IRREGUUR  EYE  MVMNTS  NEC  . 

EYE  DISORDERS  NEC 

EYE  DISORDER  NOS  

PAIN  IN  OR  AROUND  EYE 

SWELLING  OR  MASS  OF  EYE  .... 


68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

63 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

66 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

66 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

68 

-n 

68 
66 
68 
68 
68 
66 
66 
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Addendum  F.— ICD-9  Cooes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 
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ICD-9 


ICO-9  Description 


MDC 


37993 

37999 

38000 

38001 

38002 

36010 

38011 

38012 

38013 

38014 

38015 

38016 

38021 

38022 

38023 

38030 

38031 

38032 

38039 

3804 

380S0 

38051 

38052 

36053 

36081 

38089 

3809 

38100 

38101 

38102 

38103 

38104 

36105 

38106 

38110 

38119 

38120 

38129 

3813 

3814 

38150 

38151 

36152 

38160 

38161 

36162 

38163 

3817 

38161 

36189 

3619 

'36200 

38201 

38202 

3821 

3822 

3623 

3824 

3829 

36300 

38301 

38302 

3631 

38320 

38321 

38322 

36330 

38331 

36332 

38333 

38381 

38389 

3839 

38400 

36401 

36409 


REDNESS/DISCHARGE  OF  EYE  .. 

ILL-DEFINED  EYE  DIS  NEC  

PERICHONDRITIS  PINNA  NOS 

AC  PERICHONDRITIS  PINNA  

CHR  PERICHONDRITIS  PINNA 

INFEC  OTITIS  EXTERNA  NOS  

ACUTE  INFECTION  OF  PINNA  

ACUTE  SWIMMERS'  EAR 

AC  INFECT  EXTERN  EAR  NEC  .... 

MALIGNANT  OTITIS  EXTERNA 

CHR  MYCOT  OTITIS  EXTERNA  .... 

CHR  INF  OTIT  EXTERNA  NEC  

CHOLESTEATOMA  EXTERN  EAR 

ACUTE  OTITIS  EXTERNA  NEC 

CHR  OTITIS  EXTERNA  NEC  

DISORDER  OF  PINNA  NOS  

HEMATOMA  AURICLE/PINNA  

ACQ  DEFORM  AURICLE/PINNA  ... 

NONINFECT  DIS  PINNA  NEC  

IMPACTED  CERUMEN 

ACQ  STENOS  EAR  CANAL  NOS  .. 

STENOSIS  EAR  D/T  TRAUMA  

STENOSIS  EAR  D/T  SURGERY  .... 

STENOSIS  EAR  D/T  INFLAM  

EXOSTOSIS  EXT  EAR  CANAL  ...... 

DIS  EXTERNAL  EAR  NEC  

DIS  EXTERNAL  EAR  NOS  .. , 

AC  NONSUP  OTITIS  MED  NOS  

AC  SEROUS  OTITIS  MEDIA  

AC  MUCOID  OTITIS  MEDIA  

AC  SANGUIN  OTITIS  MEDIA 

AC  ALLERGIC  SEROUS  OM  „ 

AC  ALLERGIC  MUCOID  OM 

AC  ALLERG  SANGUINOUS  OM 

CHR  SEROUS  OM  SIMP/NOS 

CHR  SEROUS  OM  NEC „ 

CHR  MUCaD  OM  SIMP/NOS  

CHR  MUCOID  OM  NEC  

CHR  NONSUP  OM  NOS/NEC  '. 

NONSUPP  OTITIS  MEDIA  NOS  

EUSTACHIAN  SALPING  NOS 

AC  EUSTACHIAN  SALPING  

CHR  EUSTACHIAN  SALPING 

OBSTR  EUSTACH  TUBE  NOS  

OSSEOUS  EUSTACHIAN  OBSTR  .. 

INTRINSIC  EUSTACH  OBSTR 

EXTRINSIC  EUSTACH  OBSTR  

PATULOUS  EUSTACHIAN  TUBE  ... 
DYSFUNCT  EUSTACHIAN  TUBE  ... 

EUSTACHIAN  TUBE  DIS  NEC- 

EUSTACHIAN  TUBE  DIS  NOS  

AC  SUPP  OTITIS  MEDIA  NOS  

AC  SUPP  OM  W  DRUM  RUPT  

AC  SUPP  OM  IN  OTH  DIS  

CHR  TUBOTYMPAN  SUPPUR  OM 

CHR  ATTICOANTRAL  SUP  OM 

CHR  SUP  OTITIS  MEDIA  NOS 

SUPPUR  OTITIS  MEDIA  NOS  

OTITIS  MEDIA  NOS  

AC  MASTOIDITIS  W/O  COMPL 

SUBPERI  MASTOID  ABSCESS  

AC  MASTOIDITIS-COMPL  NEC  . 

CHRONIC  MASTOIDITIS „ 

PETROSITIS  NOS  _ 

ACUTE  PETROSITIS 

CHRONIC  PETROSITIS  


POSTMASTOID  COMPL  NOS  

POSTMASTOID  MUCOSAL  CYST  . 
POSTMASTOID  CHOLESTEATMA 
POSTMASTOID  GRANULATIONS  ., 

POSTAURICULAR  FISTULA  

DISORDERS  OF  MASTOID  NEC  .... 

MASTOIDITIS  NOS 

ACUTE  MYRINGITIS  NOS  ,.... 

BULLOUS  MYRINGITIS 

ACUTE  MYRINGITIS  NEC  


68 
68 

31 

24 

24 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31. 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 
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ICD-9 


3841 

38420 

36421 

38422 

38423 

38424 

38425 

38461 

38482 

3849 

38500 

38501 

38602 

38503 

38509 

38510 

38511 

38512 

36513 

38519 

38521 

36522 

38523 

38524 

38530 

38531 

38532 

38533 

38535 

38682 

38583 

38569 

3859 

36600 

38601 

38602 

38603 

38604 

38610 

36611 

38612 

38619 

3662 

36630 

36631 

36632 

38633 

38634 

38635 

38640 

38641 

38642 

36643 

36648 

36650 

38651 

38652 

38653 

38654 

36655 

38656 

38658 

3868 

3669 

3670 

3871 

3872 

3878 

3879 

38800 

38801 

38802 

38810 

36611 

38812 

3882 


ICD-9  Description 


CHRONIC  MYRINGITIS 

PERFORAT  TYMPAN  MEMS  NOS 
CENT  PERF  TYMPANIC  MEMS  .... 
ATTIC  PERF  TYMPANIC  MEMB  .... 

MARGINAL  PERF  TYMP  NEC  

MULT  PERF  TYMPANIC  MEMB  .... 
TOTAL  PERF  TYMPANIC  MEMB  .. 

ATROPHIC  FLACCID  TYMPAN  

ATROPHIC  NONFLACCID  TYMP  .. 

DIS  TYMPANIC  MEMB  NOS 

TYMPANOSCLEROSIS  NOS  

TYMPANOSCL-TYMPANIC  MEMB 
TYMPNOSCLER-TYMP/OSSICLE  . 

TYMPANOSCLER-ALL  PARTS  

TYMPNSCLR-OTH  SITE  COMB  .... 

ADHESIVE  MID  EAR  DIS  NOS 

ADHESION  TYMPANUM-INCUS  .... 
ADHESION  TYMPANUM-STAPES  . 
ADHESION  TYMP-PROMONTOR  .. 

ADHESIVE  MID  EAR  DIS  NEC  

ANKYLOSIS  MALLEUS  

ANKYLOSIS  EAR  OSSICL  NEC  .... 

DISLOCATION  EAR  OSSICLE 

PARTIAL  LOSS  EAR  OSSICLE  ..... 

CHOLESTEATOMA  NOS  

CHOLESTEATOMA  OF  ATHC 


CHOLESTEATOMA  MIDDLE  EAR 
CHOLESTMA  MID  EAR/MSTOID  .. 

DIFFUSE  CHOLESTEATOSIS  

CHOLESTERIN  GRANULOMA 

FOREIGN  BODY  MIDDLE  EAR  .... 

DIS  M)D  EAR/MASTOID  NEC  

DIS  MID  EAR/MASTOID  NOS 

MENIERE'S  DfSEASE  NOS  

MENIERE  DIS  COCHLVESTIB  

MENIERE  DIS  COCHLEAR 

MENIERE  DIS  VESTIBULAR  

INACTIVE  MENIERE'S  DIS  

PERIPHERAL  VERTIGO  NOS  

BENIGN  PARXYSMAL  VERTIGO  . 

VESTIBULAR  NEURONITIS ~... 

PERIPHERAL  VERTIGO  NEC  .. — 

CENTRAL  ORIGIN  VERTIGO  

LABYRINTHITIS  NOS  

SEROUS  LABYRINTHITIS 


MDC 


CIRCUMSCRI  LABYRINTHITIS 

SUPPURATIV  LABYRINTHITIS 

TOXIC  LABYRINTHITIS 

VIRAL  LABYRINTHITIS  

LABYRINTHINE  FISTULA  NOS  

ROUND  WINDOW  FISTULA  

OVAL  WINDOW  FISTULA  

SEMICIRCUL  CANAL  FISTULA  

LABYRINTH  FISTULA  COMB  

LABYRINTHINE  DYSFUNC  NOS  .... 

HYPRACT  LABYRINTH  UNILAT  

HYPERACT  LABYRINTH  BILAT  

HYPOACT  LABYRINTH  UNILAT 

HYPOACT  LABYRINTH  BILAT 

LOSS  LABYRN  REACT  UNILAT  ...., 

LOSS  LABYRIN  REACT  BILAT 

LABYRINTHINE  DYSFUNC  NEC  .... 
DISORDERS  LABYRINTH  NEC  .-.. 

VERTIGINOUS  SYND  NOS 

OTOSCLER-OVAL  WND  NONOBL 
OTOSCLER-OVAL  WNDW  OBLIT  .. 

COCHLEAR  OTOSCLEROSIS  

OTOSCLEROSIS  NEC  

OTOSCLEROSIS  NOS 

DEGEN/VASCUL  DIS  EAR  NOS  .... 

PRESBYACUSIS 

TRANS  ISCHEMIC  DEAFNESS  ..... 

NOISE  EFFECT-EAR/NOS  ..... 

ACOUSTIC  TRAUMA ™ 

HEARING  LOSS  D/T  NOISE  

SUDDEN  HEARING  LOSS  NOS  .... 


31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31' 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 

31 


'ICD-9  Codes  preceded  by  an  asterisk  are  codas  that  are  not  valid  as  a  reason  tor  the  visH. 
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ICD-9 


ICD-9  Description 


MDC 


38830 
38831 
38832 
38840 
-^38841 
38842 
38843 
38844 
3885 
38860 
38861 
38869 
38870 
38871 
38872 
3888 
3889 
38900 
38901 
38902 
38903 
38904 
36908 
38910 
38911 
38912 
38914 
38918 
3892 
3897 
3898 
3899 
390 
3910 
3911 
3912 
3918 
3919 
3920 
3929 
393 
3940 
3941 
3942 
3949 
3950 
3951 
3952 
3959 
3960 
3961 
3962 
3963 
3968 
3969 
3970 
3971 
3979 
3980 
39890 
39891 
39899 
4010 
4011 
4019 
40200 
40201 
40210 
40211 
40290 
40291 
40300 
40301 
40310 
40311 
40390 


TINNITUS  NOS  

SUBJECTIVE  tinnitus 

OBJECTIVE  tinnitus  

ABN  auditory  percept  NOS  .. 

DIPLACUSIS 

HYPERACUSIS 

IMPAIRM  AUDITORY  DISCRIM  

AUDITORY  RECRUITMENT 

ACOUSTIC  NERVE  DISORDERS  .. 

OTORRHEA  NOS  

CEREBROSP  FLUID  OTORRHEA  . 

OTORRHEA  NEC  

OTALGIA  NOS  

OTOGENIC  PAIN 

REFERRED  PAIN  OF  EAR  

DISORDERS  OF  EAR  NEC 

DISORDER  OF  EAR  NOS  

CONDUCT  HEARING  LOSS  NOS  . 
CONDUC  HEAR  LOSS  EXT  EAR  .. 
CONDUCT  HEAR  LOSS  TYMPAN 
CONDUC  HEAR  LOSS  MID  EAR  .. 
COND  HEAR  LOSS  INNER  EAR  ... 
CONO  HEAR  LOSS  COMB  TYPE  . 
SENSORNEUR  HEAR  LOSS  NOS 

SENSORY  HEARING  LOSS 

NEURAL  HEARING  LOSS 

CENTRAL  HEARING  LOSS  

SENSORNEUR  LOSS  COMB  TYP 

MIXED  HEARING  LOSS 

DEAF  MLn"ISM  NEC  

HEARING  LOSS  NEC 

HEARING  LOSS  NOS  

RHEUM  FEV  W/0  HRT  INVOLV  .... 
ACUTE  RHEUMATIC  PERICARD  .. 
ACUTE  RHEUMATIC  ENDOCARD 
AC  RHEUMATIC  MYOCARDITIS  ... 

AC  RHEUMAT  HRT  DIS  NEC  

AC  RHEUMAT  HRT  DIS  NOS  

RHEUM  CHOREA  W  HRT  INVOL  .. 

RHEUMATIC  CHOREA  NOS 

CHR  RHEUMATIC  PERICARD  

MITRAL  STENOSIS  

RHEUMATIC  MITRAL  INSUFF 

MITRAL  STENOSIS  W  INSUFF  

MITRAL  VALVE  DIS  NEC/NOS  

RHEUMAT  AORTIC  STENOSIS 

RHEUMATIC  AORTIC  INSUFF  

RHEUM  AORTIC  STEN/INSUFF  ..... 

RHEUM  AORTIC  DIS  NEC^NOS  

MITRAL^AORTIC  STENOSIS  

MITRAL  STENOS/AORT  INSUF  

MITRAL  INSUF/AORT  STENOS  

MITRAUAORTIC  VAL  INSUFF 

MITR/AORTIC  MULT  INVOLV 

MITRAUAORTIC  V  DIS  NOS  „ 

TRICUSPID  VALVE  DISEASE 

RHEUM  PULMON  VALVE  DIS 

RHEUM  ENDOCARDITIS  NOS  

RHEUMATIC  MYOCARDITIS  .„ 

RHEUMATIC  HEART  DIS  NOS 

RHEUMATIC  HEART  FAILURE  

RHEUMATIC  HEART  DIS  NEC 

MALIGNANT  HYPERTENSION  

BENIGN  HYPERTENSION  

HYPERTENSION  NOS  

MAL  HYPERTEN  HRT  DIS  NOS 

MAL  HYPERT  HRT  DIS  W  CHF  

BEN  HYPERTEN  HRT  DIS  NOS 

BENIGN  HYP  HRT  DIS  W  CHF  

HYPERTENSIVE  HRT  DIS  NOS  

HYPERTEN  HEART  DIS  W  CHF  .... 

MAL  HYP  REN  W/O  REN  FAIL 

MAL  HYP  REN  W  RENAL  FAIL  

BEN  HYP  REN  W/O  REN  FAIL 

BEN  HYP  RENAL  W  REN  FAIL  

HYP  REN  NOS  W/O  REN  FAIL  


31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
63 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
24 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
38 
36 
36 
36 
36 
36 
36 
^ 
36 
53 
36 
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ICD-9 


40391 

40400 

40401 

40402 

40403 

40410 

40411 

40412 

40413 

40490 

40491 

40492 

40493 

40501 

40509 

40611 

40519 

40691 

40599 

41000 

41001 

41002 

41010 

41011 

41012 

41020 

41021 

41022 

41030 

41031 

41032 

41040 

41041 

41042 

41050 

41051 

41052 

41060 

41061 

41062 

41070 

41071 

41072 

41080 

41081 

41082 

41090 

41091 

41092 

4110 

4111 

41181 

41189 

412 

4130 

4131 

4139 

41400 

41401 

41402 

41403 

41410 

41411 

41419 

4148 

4149 

4150 

41511 

41519 

4160 

4161 

4168 

4169 

4170 

4171 

4178 


ICD-9  Description 


HYP  RENAL  NOS  W  REN  FAIL 

MAL  HY  HT/REN  W/O  CHF/RF 

MAL  HYPER  HRT/REN  W  CHF  

MAL  HY  HT/REN  W  REN  FAIL  

MAL  HYP  HRT/REN  W  CHF&RF  

BEN  HY  HT/REN  W/O  CHF/RF 

BEN  HYPER  HRT/REN  W  CHF  

BEN  HY  HT/REN  W  REN  FAIL  

BEN  HYP  HRT/REN  W  CHF&RF  

HY  HT/REN  NOS  W/O  CHF/RF  

HYPER  HRT/REN  NOS  W  CHF 

HY  HT/REN  NOS  W  REN  FAIL 

HYP  HT/REN  NOS  W  CHF4RF  

MAL  RENOVASC  HYPERTENS 

MAL  SECOND  HYPERTEN  NEC  

BENIGN  RENOVASC  HYPERTEN  .... 

BENIGN  SECOND  HYPERT  NEC 

RENOVASC  HYPERTENSION  

SECOND  HYPERTENSION  NEC 

AMI  ANTEROLATERAL,  UNSPEC  .... 

AMI  ANTEROLATERAL,  INIT  

AMI  ANTEROLATERAL,  SUBSEQ  .... 

AMI  ANTERIOR  WALL.  UNSPEC  

AMI  ANTERIOR  WALL.  INIT  

AMI  ANTERIOR  WALL,  SUBSEQ  

AMI  INFEROUTERAL,  UNSPEC  

AMI  INFEROLATERAL,  INIT  

AMI  INFEROLATERAL,  SUBSEQ  

AMI  INFEROPOST,  UNSPEC  

AMI  INFEROPOST,  INITIAL  

AMI  INFEROPOST,  SUBSEQ  

AMI  INFERIOR  WALL,  UNSPEC 

AMI  INFERIOR  WALL,  INIT 

AMI  INFERIOR  WALL,  SUBSEQ 

AMI  LATERAL  NEC,  UNSPEC  

AMI  LATERAL  NEC,  INITIAL 

AMI  LATERAL  NEC,  SUBSEQ  

TRUE  POST  INFARCT,  UNSPEC  ..... 

TRUE  POST  INFARCT,  INIT 

TRUE  POST  INFARCT,  SUBSEQ  .... 

SUBENDO  INFARCT,  UNSPEC 

SUBENDO  INFARCT,  INITIAL 

SUBENDO  INFARCT,  SUBSEQ 

AMI  NEC,  UNSPECIFIED  

AMI  NEC,  INITIAL  

AMI  NEC.  SUBSEQUENT  ....'. 

AMI  NOS,  UNSPECIFIED 

AMI  NOS,  INITIAL 

AMI  NOS,  SUBSEQUENT — 

POST  Ml  SYNDROME 


MDC 


INTERMED  CORONARY  SYND 

CORONARY  OCCLSN  W/O  Ml  

AC  ISCHEMIC  HRT  DIS  NEC  

OLD  MYOCARDIAL  INFARCT  

ANGINA  DECUBITUS 

PRINZMETAL  ANGINA  

ANGINA  PECTORIS  NEC/NOS 

COR  ATH  UNSP  VSL  NTV/GFT  

CRNRY  ATHRSCL  NATVE  VSSL  ... 

CRN  ATH  ATLG  VN  BPS  GRFT  

CRN  ATH  NONATLG  BLG  GRFT  ... 

ANEURYSM.  HEART  (WALL)  

CORONARY  VESSEL  ANEURYSM 

ANEURYSM  QP  HEART  NEC 

CHR  ISCHEMIC  HRT  DIS  NEC  

CHR  ISCHEMIC  HRT  DIS  NOS  

ACUTE  COR  PULMONALE 

lATROGEN  PULM  EMB/INFARC  .... 

PULM  EMBOUINFARCT  NEC  

PRIM  PULM  HYPERTENSION  

KYPHOSCOLIOTIC  HEART  DIS  

CHR  PULMON  HEART  DIS  NEC  .... 
CHR  PULMON  HEART  DIS  NOS  .... 

ARTERIOVEN  FISTU  PUL  VES  

PULMON  ARTERY  ANEURYSM 

PULMON  CIRCULAT  DIS  NEC  


53 
36 
36 
53 
36 
36 

53 
36 
36 
36 
S3 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
38 
36 
38 
38 
38 
36 
38 
33 
33 
38 
36 
38 
38 
38 
36 
38 
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ICD-9 

ICD-9  Description 

MDC 

4179 

PULMON  CIRCULAT  DIS  NOS    

36 

4200 

AC  pericardit  in  oth  dis           _ „ 

36 

-42090 

ACUTE  pericarditis  NOS  . .. . 

36 

42091 

AC  IDIOPATH  PERICARDITIS  - — ........;... 

36 

42099 
4210 

ACUTE  PERICARDITIS  NEC  

AC/SUBAC  BACT  ENDOCARD 

' --■■ • 

36 
36 

4211 

AC  ENDOCARDIT  IN  OTH  DIS 

36 

4219 

AC/SUBAC  ENDOCARDIT  NOS - 

36 

4220 

AC  MYOCARDIT  IN  OTH  DIS  

36 

42290 

ACUTE  MYOCARDITIS  NOS         -    -— -    -     -- 

36 

42291 

IDIOPATHIC  MYOCARDITIS 

36 

42292 

SEPTIC  MYOCARDITIS - 

36 

42293 

TOXIC  MYOCARDITIS  

• 

36 

42299 

ACUTE  MYOCARDITIS  NEC  _ 

36 

4230 

HEMOPERICARDIUM — - 

36 

4231 

ADHESIVE  PERICARDITIS  

36 

4232 

CONSTRICTIV  PERICARDITIS  _ ..... 

36 

4238 

PERICARDIAL  DISEASE  NEC  „ 

36 

4239 

PERICARDIAL  DISEASE  NOS  ..._ » 

36 

4240 

MITRAL  VALVE  DISORDER 

36 

4241 

AORTIC  VALVE  DISORDER  _ 

36 

4242 

NONRHEUM  TRICUSP  VAL  DIS  . . . . 

36 

4243 

PULMONARY  VALVE  DISORDER . „ 

36 

42490 

36 

42491 

ENDOCARDITIS  IN  OTH  DIS _ _ „...._ 

36 

42499 

36 

42S0 

ENDOMYOCARDIAL  FIBROSIS  

36 

4251 
4262 

HYPERTR  OeSTR  CARDIOMYOP  „ 

OBSC  AFRIC  CARDIOMYOPATH  „ _ ; 

36 
36 

4253 

ENDOCARD  FIBROELASTOSIS 

36 

4254 

PRIM  CARDIOMYOPATHY  NEC  - „ _ .... 

36 

4255 

ALCOHOLIC  CARDIOMYOPATHY  „ 

36 

4257 

METABOLIC  CARDIOMYOPATHY  _ : 

36 

4258 

CARDIOMYOPATH  IN  OTH  DIS  - - - A ----- 

36 

4259 
4260 

SECOND  CARDIOMYOPATH  NOS  

ATRIOVENT  BLOCK  COMPLETE 

36 
36 

42610 
42611 

ATRIOVENT  BLOCK  NOS 

ATRIOVENT  BL0CK-1ST  DEGR  

....; _ , , 

36 
36 

42612 
42613 

ATRIOVEN  BLOCK-MOBITZ  II  

AV  BL0CK-2ND  DEGREE  NEC '. '. „ 

36 
36 

4262 

LEFT  BB  HEMIBLOCK  - 

36 

4263 

LEFT  BB  BLOCK  NEC 

36 

4264 

RT  BUNDLE  BRANCH  BLOCK - -  ---. 

36 

42650 

BUNDLE  BRANCH  BLOCK  NOS  

36 

42651 

RT  BBB/LFT  POST  FASC  BLK  

- 

36 

42652 

RT  BBB/LFT  ANT  FASC  BLK . 

36 

42653 

BILAT  BB  BLOCK  NEC  .7. _ _ 

36 

42654 

TRIFASCICULAR  BLOCK 

36 

4266 

OTHER  HEART  BLOCK  

36 

4267 

ANOMALOUS  AV  EXCITATION  „ „ 

36 

42681 

LOWN-GANONG-LEVINE  SYND  ,. ...„ 

36 

42689 

36 

4269 

CONDUCTION  DISORDER  NOS  ..... 

36 

4270 

PAROX  ATRIAL  TACHYCARDIA  

■      • 

36 

4271 

PAROX  VENTRIC  TACHYCARD  

78 

4272 

PAROX  TACHYCARDIA  NOS _ 

36 

42731 

ATRIAL  FIBRILLATION 

36 

42732 
42741 

ATRIAL  FLUTTER ;„ 

VENTRICULAR  FIBRILLATION „ 

36 
78 

42742 

VENTRICULAR  FLUTTER - - - - 

78 

4275 

CARDIAC  ARREST 

78 

42760 

PREMATURE  BEATS  NOS . 

36 

42761 

ATRJAL  PREMATURE  BEATS -- - - 

36 

42769 

PREMATURE  BEATS  NEC  

36 

42781 

SINOATRIAL  NODE  DYSFUNCT 

36 

42789 

CARDIAC  DYSRHYTHMIAS  NEC  

36 

4279 
4280 
4281 

CARDIAC  DYSRHYTHMIA  NOS  

CONGESTIVE  HEART  FAILURE  

LEFT  HEART  FAILURE  



36 
36 
36 

4289 
4290 

HEART  FAILURE  NOS 

MYOCARDITIS  NOS 

■-- " • " 

36 
36 

4291 

MYOCARDIAL  DEGENERATION 

. 

36 

4292 
4293 

ASCVD  _ 

CARDIOMEGALY 

• " •• •• 

36 
36 

4294 

HRT  DIS  POSTCARDIAC  SURG  

' 

36 

4295 

CHORDAE  TENDINAE  RUPTURE ....„ „ 

36 

'ICD-9  Codes  preceded  by  an  asterisk  are  codes  that  are  not  valid  as  a  reason  (or  the  visit 
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ICD-9 


ICD-9  Description 


MDC 


4296 

42971 

42979 

42981 

42982 

42989 

4299 

430 

431 

4320 

4321 

4329 

43300 

43301 

43310 

43311 

43320 

43321 

43330 

43331 

43380 

43381 

43390 

43391 

43400 

43401 

43410 

43411 

43490 

43491 

4350 

4351 

4352 

4353 

4358 

4359 

436 

4370 

4371 

4372 

4373 

4374 

4375 

4376 

4377 

4378 

4379 

4400 

4401 

44020 

44021 

44022 

44023 

44024 

44029 

44030 

44031 

44032 

4408 

4409 

44100 

44101 

44102 

44103 

4411 

4412 

4413 

4414 

4415 

4416 

4417 

4419 

4420 

4421 

4422 

4423 


PAPILLARY  MUSCLE  RUPTURE  .... 

ACQ  CARDIAC  SEPTL  DEFECT  

OTHER  SEQUELAE  OF  Ml  NEC  

PAPILLARY  MUSCLE  DIS  NEC  .. 

HYPERKINETIC  HEART  DIS  

ILL-DEFINED  HRT  DIS  NEC 

HEART  DISEASE  NOS 

SUBARACHNOID  HEMORRHAGE  .. 
INTRACEREBRAL  HEMORRHAGE  . 
NONTRAUM  EXTRADURAL  HEM  ... 

SUBDURAL  HEMORRHAGE 

INTRACRANIAL  HEMORR  NOS  ...... 

OCL  BSLR  ART  WO  INFRCT  

OCL  BSLR  ART  W  INFRCT  

OCL  CRTD  ART  WO  INFRCT 

OCL  CRTD  ART  W  INFRCT 

OCL  VRTB  ART  WO  INFRCT  

OCL  VRTB  ART  W  INFRCT  

OCL  MLT  Bl  ART  WO  INFRCT  

OCL  MLT  Bl  ART  W  INFRCT 

OCL  SPCF  ART  WO  INFRCT  

OCL  SPCF  ART  W  INFRCT  „... 

OCL  ART  NOS  WO  INFRCT  

OCL  ART  NOS  W  INFRCT „., 

CRBL  THRMBS  WO  INFRCT .. 

CRBL  THRMBS  W  INFRCT 

CRBL  EMBLSM  WO  INFRCT  ..... 

CRBL  EMBLSM  W  INFRCT 

CRBL  ART  OC  NOS  WO  INFRC  

CRBL  ART  OCL  NOS  W  INFRC  

BASILAR  ARTERY  SYNDROME 

VERTEBRAL  ARTERY  SYNDROM  ., 
SUBCLAVIAN  STEAL  SYNDROM  .... 
VERTBROBASLR  ARTERY  SYND  ., 

TRANS  CEREB  ISCHEMIA  NEC  

TRANS  CEREB  ISCHEMIA  NOS  

CVA  

CEREBRAL  ATHEROSCLEROSIS  .. 
AC  CEREBROVASC  INSUF  NOS  .... 
HYPERTENS  ENCEPHALOPATHY  . 
NONRUPT  CEREBRAL  ANEURYM  . 

CEREBRAL  ARTERITIS  

MOYAMOYA  DISEASE 

NONPYOGEN  THROMBOS  SINUS  . 

TRANSIENT  GLOBAL  AMNESIA  

CEREBROVASC  DISEASE  NEC  

CEREBROVASC  DISEASE  NOS  

AORTIC  ATHEROSCLEROSIS  

RENAL  ARTERY  ATbEROSCLER  ... 

ATHSCL  EXTRM  NTV  ART  NOS  

ATH  EXT  NTV  AT  W  CLAUDCT  

ATH  EXT  NTV  AT  W  RST  PN  

ATH  EXT  NTV  ART  ULCRTION 

ATH  EXT  NTV  ART  GNGRENE  

ATHRSC  EXTRM  NTV  ART  OTH  .... 

ATHSCL  EXTRM  BPS  GFT  NOS 

ATH  EXT  AUTOLOGS  BPS  GFT  

ATH  EXT  NONAUTLG  BPS  GFT  ..... 

ATHEROSCLEROSIS  NEC  - 

ATHEROSCLEROSIS  NOS  _..., 

DSCT  OF  AORTA  UNSP  SITE 

DSCT  OF  THORACIC  AORTA  

DSCT  OF  ABDOMINAL  AORTA  ....... 

DSCT  OF  THORACOABD  AORTA  .. 
RUPTUR  THORACIC  ANEURYSM  .. 
THORACIC  AORTIC  ANEURYSM  ... 
RUPT  ABD  AORTIC  ANEURYSM  .... 

ABDOM  AORTIC  ANEURYSM  

RUPT  AORTIC  ANEURYSM  NOS  ... 
THORACOABD  ANEURYSM  RUPT  . 
THRACABD  ANURYSM  WO  RUPT  . 

AORTIC  ANEURYSM  NOS  

UPPER  EXTREMITY  ANEURYSM  ... 

RENAL  ARTERY  ANEURYSM  

lUAC  ARTERY  ANEURYSM 

LOWER  EXTREMITY  ANEURYSM  .. 


36 
38 
36 
36 
36 
36 
36 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
63 
11 
63 
63 
36 
S3 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
78 
78 
78 
78 
78 
36 
78 
36 
78 
78 
36 
36 
36 
53 
36 
36 
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ICD-9 


44281 

44282 

44283 

44284 

44289 

4429 

4430 

4431 

44381 

44389 

4439 

4440 


44421 

44422 

44481 

44489 

4449 

4460 

4461 

4462 

44620 

44621 

44629 

4463 

4464 

4465 

4466 

4467 

4470 

4471 

4472 

4473 

4474 

4475 

4476 

4478 

4479 

4480 

4481 

4489 

4510 

45111 

45119 

4512 

45181 

45182 

45183 

45184 

45189 

4519 

452 

4530 

4531 

4532 

4533 

4538 

4539 

4540 

4541 

4542 

4549 

4560 

4551 

4552 

4553 

4554 

4555 

4556 

4557 

4558 

4559 

4560 

4561 

45620 

45621 


ANEURYSM  OF  NECK  

SUBCLAVIAN  ANEURYSM 

SPLENIC  ARTERY  ANEURYSM  

VISCERAL  ANEURYSM  NEC  

ANEURYSM  NEC  

ANEURYSM  NOS 

RAYNAUD'S  SYNDROME  

THROMBOANGIIT  OBLITERANS  .... 

ANGIOPATHY  IN  OTHER  DIS  

PERIPH  VASCULAR  DIS  NEC 

PERIPH  VASCULAR  DIS  NOS  

ABO  AORTIC  EMBOLISM  

THORACIC  AORTIC  EMBOLISM 

UPPER  EXTREMITY  EMBOLISM  .... 
LOWER  EXTREMITY  EMBOLISM  ... 

iliac  ARTERY  EMBOLISM 

ARTERIAL  EMBOLISM  NEC 

ARTERIAL  EMBOLISM  NOS  

POLYARTERITIS  NODOSA  

MUCOCUTAN  LYMPH  NODE  SYN  . 

HYPERSENSITIV  ANGIITIS*  

HYPERSENSIT  ANGIITIS  NOS 

GOODPASTURE'S  SYNDROME  

HYPERSENSIT  ANGIITIS  NEC  

LETHAL  MIDLINE  GRANULOMA  

WEGENER'S  GRANULOMATOSIS  .. 

GIANT  CELL  ARTERITIS  

THROMBOT  MICROANGIOPATHY  . 

TAKAYASU'S  DISEASE 

ACQ  ARTERIOVEN  FISTULA  

STRICTURE  OF  ARTERY  

RUPTURE  OF  ARTERY  

RENAL  ARTERY  HYPERPLASIA 

CELIAC  ART  COMPRESS  SYN  

NECROSIS  OF  ARTERY 

ARTERITIS  NOS  Z 

ARTERIAL  DISEASE  NEC  

ARTERIAL  DISEASE  NOS  

HEREDIT  HEMORR  TELANQIEC  .... 

NEVUS.  NON-NEOPLASTIC  

CAPILLARY  DIS  NEC/NOS  

SUPERFIC  PHLEBITIS-LEG  _.... 

FEMORAL  VEIN  PHLEBITIS 

DEEP  PHLEBITIS-LEG  NEC  

THROMBOPHLEBITIS  LEG  NOS  .... 

ILIAC  THROMBOPHLEBITIS 

PHLBTS  SPRFC  VN  UP  EXTRM  

PHLBTS  DEEP  VN  UP  EXTRM  

PHLBTS  VN  NOS  UP  EXTRM  

THROMBOPHLEBITIS  NEC  

THROMBOPHLEblTIS  NOS 

PORTAL  VEIN  THROMBOSIS  

BUDD-CHIARI  SYNDROME  

THROMBOPHLEBITIS  MIGRANS  .... 

VENA  CAVA  THROMBOSIS  

RENAL  VEIN  THROMBOSIS 

VENOUS  THROMBOSIS  NEC  

VENOUS  THROMBOSIS  NOS  

LEG  VARICOSITY  W  ULCER  

LEG  VARICOSITY  W  INFLAM  

VARICOS  LEG  ULCER/INFLAM  

VARICOSE  VEIN  OF  LEG  NOS 

INT  HEMORRHOID  W/0  COMPL  .... 

INT  THROMBOS  HEMORRHOID 

INT  HEMRRHOID  W  COMP  NEC  .... 
EXT  HEMORRHOID  W/0  COMPL  ... 
EXT  THROMBOS  HEMORRHOID  ... 
EXT  HEMRRHOID  W  COMP  NEC  ... 

HEMORRHOIDS  NOS  

THROMBOS  HEMORRHOIDS  NOS 
HEMRRHOID  NOS  W  COMP  NEC  .. 
RESIDUAL  HEMORRHOID  TAGS  ... 

ESOPHAG  VARICES  W  BLEED  

ESOPH  VARICES  W/0  BLEED 

BLEED  ESOPH  VAR  OTH  DIS  

ESOPH  VARICE  OTH  DIS  NOS  


ICD-9  Description 
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MOC 


ICD-9 


36 
36 
36 
36 
36 
36 
86 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
36 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
86 
36 
36 
78 
S3 
41 
36 
24 
36 
36 
36 
18 
36 
36 
36 
36 
36 
36 
36 
38 
36 
36 
36 
41 
41 
36 
36 
S3 
38 
36 
36 
36 
36 
36 


4563 

4564 

4565 

4566 

4568 

4570 

4571 

4672 

4578 

4579 

4580 

4581 

4582 

4589 

4590 

4591 

4592 

45981 

45989 

4599 

460 

4610 

4611 

4612 

4613 

4618 

4619 

462 

463 

4640 

46410 

46411 

46420 

46421 

46430 

46431 

4644 

4650 

4658 

4659 

4660 

470 

4710 

4711 

4718 

4719 

4720 

4721 

4722 

4730 

4731 

4732 

4733 

4738 

4739 

4740 

47410 

47411 

47412 

4742 

4748 

4749 

475 

4760 

4761 

4770 

4778 

4779 

4780 

4781 

47820 

47821 

47822 

47824 

47825 

47826 


ICD-9  Description 


SUBUNGUAL  VARICES 

SCROTAL  VARICES 

PELVIC  VARICES  

VULVAL  VARICES  ». 

VARICES  OF  OTHER  SITES  ...... 

POSTMASTECT  LYMPHEDEMA 

OTHER  LYMPHEDEMA 

LYMPHANGITIS 

NONINFECT  LYMPH  DIS  NEC  ... 
NONINFECT  LYMPH  DIS  NOS  ... 
ORTHOSTATIC  HYPOTENSION 

CHRONIC  HYPOTENSION  

IATROGENIC  HYPOTENSION  .... 

HYPOTENSION  NOS _. 

HEMORRHAGE  NOS  

POSTPHLEBITIC  SYNDROME  ... 
COMPRESSION  OF  VEIN 


VENOUS  INSUFFICIENCY- NOS  , 
CIRCULATORY  DISEASE  NEC  ., 
CIRCULATORY  DISEASE  NOS  ., 
ACUTE  NASOPHARYNGITIS  ...... 

AC  MAXILLARY  SINUSITIS  

AC  FRONTAL  SINUSITIS  , 

AC  ETHMOIDAL  SINUSITIS 

AC  SPHENOIDAL  SINUSITIS  .... 

OTHER  ACUTE  SINUSITIS 

ACUTE  SINUSITIS  NOS 

ACUTE  PHARYNGITIS 

ACUTE  TONSILUTIS 

ACUTE  LARYNGITIS  


MDC 


AC  TRACHEITIS  NO  OBSTRUC  .... 
AC  TRACHEITIS  W  OBSTRUCT  ... 
AC  LARYNGOTRACH  NO  OBSTR 
AC  LARYNGOTRACH  W  OBSTR  .. 
AC  EPIGLOTTITIS  NO  OBSTR  .._.. 

AC  EPIGLOTTITIS  W  OBSTR 

CROUP. 


ACUTE  LARYNGOPHARYNGITIS 
ACUTE  URI  MULT  SITES  NEC  — 

ACUTE  URI  NOS  — 

ACUTE  BRONCHITIS  

DEVIATED  NASAL  SEPTUM  

POLYP  OF  NASAL  CAVITY 

POLYPOID  SINUS  DEQEN  — 

NASAL  SINUS  POLYP  NEC  ... 

NASAL  POLYP  NOS _.. 

CHRONIC  RHINITIS  

CHRONIC  PHARYNGITIS  

CHRONIC  NASOPHARYNGITIS  ... 

CHR  MAXILLARY  SINUSITIS 

CHR  FRONTAL  SINUSITIS  _-. 

CHR  ETHMOIDAL  SINUSITIS 

CHR  SPHENOtDAL  SINUSITIS  .... 

CHRONIC  SINUSITIS  NEC  „„. 

CHRONIC  SINUSITIS  NOS 

CHRONIC  TONSiaiTIS* — 

HYPERTROPHY  T  AND  A  

HYPERTROPHY  TONSILS 

HYPERTROPHY  ADENOIDS 

ADENOID  VEGETATIONS  _. 

CHR  T  &  A  DIS  NEC  

CHR  T  4  A  DIS  NOS  

PERITONSILLAR  ABSCESS 

CHRONIC  LARYNGITIS  

CHR  LARYNGOTRACHEITIS 

RHINITIS  DUE  TO  POLLEN 

ALLERGIC  RHINITIS  NEC  ... 

ALLERGIC  RHINITIS  NOS  


HYPERTRPH  NASAL  TURBINAT  ... 

NASAL  &  SINUS  DIS  NEC  

DISEASE  OF  PHARYNX  NOS  

CEaUUTIS  OF  PHARYNX „.. 

PARAPHARYNGEAL  ABSCESS  

RETROPHARYNGEAL  ABSCESS  .. 
EDEMA  PHARYNX/NASOPHARYX 
CYST  PHARYNX/NASOPHARYNX  . 


36 
53 
53 
56 

36 
18 
18 
18 
86 
86 
36 
36 
82 
36 
11 
36 
36 
36 
36 
36 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
78 
31 
31 
31 
31 
33 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 


tCD-9  Codas  pcecadad  by  an  astwisk  are  codes  that  are  not  valid  as  a  reason  for  the  visit. 


*ICO-«  CodM  precadad  by  w>  astafisk  •!•  coda*  ttal  are  ikH  vtfd  a*  a  rMMCi  lor  tw  vW. 


AnaoA 
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ICO-9 


ICD-9  Description 


MDC 


47829 

47830 

47831 

47832 

47833 

47834 

4784 

4785 

4786 

47870 

47871 

47874 

47875 

47879 

4788 

4789 

4800 

4801 

4802 

4808 

4809 

481 

4820 

4821 

4822 

48230 

48231 

48232 

48239 

4824 

48281 

48282 

48283 

48289 

4829 

4830 

4838 

4841 

4843 

4845 

4848 

4847 

4848 

485 

486 

4870 

4871 

4878 

490 

4910 

4911 

4912 

49120 

49121 

4918 

4919 

4920 

492S 

49300 

49301 

49310 

49311 

49320 

49321 

49390 

49391 

494 

4960 

4951 

4952 

4953 

4954 

4965 

4956 

4957 

4968 


DISEASE  OF  PHARYNX  NEC  

VOCAL  CORD  paralysis  NOS  .... 

VOCAL  PARAL  UNILAT  PART 

VOCAL  PARAL  UNILAT  TOTAL 

VOCAL  PARAL  BILAT  PART  

VOCAL  PARAL  BILAT  TOTAL  

VOCAL  CORD/LARYNX  POLYP  

VOCAL  CORD  DISEASE  NEC  

EDEMA  OF  LARYNX  „ 

DISEASE  OF  LARYNX  NOS  

LARYNGEAL  CELLULITIS .. 

STENOSIS  OF  LARYNX  ..V. 

LARYNGEAL  SPASM  

DISEASE  OF  LARYNX  NEC  

URT  HYPERSENS  REACT  NOS  

UPPER  RESP  DIS  NEC/NOS 

ADENOVIRAL  PNEUMONIA  

RESP  SYNCYT  VIRAL  PNEUM  

PARINFLUENZA  VIRAL  PNEUM  

VIRAL  PNEUMONIA  NEC  

VIRAL  PNEUMONIA  NOS  -. 

PNEUMOCOCCAL  PNEUMONIA  

K.  PNEUMONIAE  PNEUMONIA 

PSEUDOMONAL  PNEUMONIA 

H.  INFLUENZAE  PNEUMONIA  

STREPTOCOCCAL  PNEUMN  NOS  . 
PNEUMONIA  STRPTOCOCCUS  A  .. 
PNEUMONIA  STRPTOCOCCUS  B  .. 

PNEUMONIA  OTH  STREP  

STAPHYLOCOCCAL  PNEUMONIA  . 

PNEUMONIA  ANAEROBES  

PNEUMONIA  E  COLI 

PNEUMO  OTH  GRM-NEG  BACT 

PNEUMONIA  OTH  SPCF  BACT  . 

BACTERIAL  PNEUMONIA  NOS 

PNEU  MYCPLSM  PNEUMONIAE  .... 
PNEUMON  OTH  SPEC  ORGNSM  ... 

PNEUM  W  CYTOMEG  INCL  DIS  

PNEUMONIA  IN  WHOOP  COUGH  .. 

PNEUMONIA  IN  ANTHRAX 

PNEUM  IN  ASPERGILLOSIS  

PNEUM  IN  OTH  SYS  MYCOSES  .... 

PNEUM  IN  INFECT  DIS  NEC 

BRONCHOPNEUMONIA  ORG  NOS 

PNEUMONIA,  ORGANISM  NOS  

INFLUENZA  WITH  PNEUMONIA  

FLU  W  RESP  MANIFEST  NEC  

FLU  W  hMNIFESTATION  NEC  

BRONCHITIS  NOS  

SIMPLE  CHR  BRONCHITIS  

MUCOPURUL  CHR  BRONCHITIS  ... 

OBSTRUCT  CHR  BRONCHITIS'  

OBS  CHR  BRNC  W/O  ACT  EXA  

OBS  CHR  BRNC  W  ACT  EXA  

CHRONIC  BRONCHITIS  NEC 

CHRONIC  BRONCHITIS  NOS  

EMPHYSEMATOUS  BLEB  

EMPHYSEMA  NEC „. 

EXT  ASTHMA  W/O  STAT  ASTH  . 

EXT  ASTHMA  W  STATUS  ASTH 

INT  ASTHMA  W/O  STAT  ASTH  

INT  ASTHMA  W  STATUS  ASTH  

CH  OB  ASTH  W/O  STAT  ASTH 

CH  OB  ASTHMA  W  STAT  ASTH  

ASTHMA  W/O  STATUS  ASTHM  

ASTHMA  W  STATUS  ASTHMAT 

BRONCHIECTASIS 

FARMERS'  LUNG 

BAGASSOSIS  

BIRD-FANCIERS'  LUNG 

SUBEROSIS 

MALT  WORKERS'  LUNG  


MUSHROOM  WORKERS'  LUNG 
MAPL  BARK-STRIPPRS'  LUNG  .. 
"VENTILATION"  PNEUP^NIT  .... 
ALLERG  ALVEOUPNEUM  NEC  . 


31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
31 
31 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
78 
33 
78 
33 
78 
33 
78 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
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ICD-9 


ICD-9  Description 


MOC 


4959 
496 
500 
501 
502 
503 
504 
505 
5060 
5061 
5062 
5063 
5064 
5069 
5070 
5071 
5078 
5080 
5081 
5088 
5089 
5100 
5109 
5110 
5111 
5118 
5119 
5120 
5121 
5128 
5130 
5131 
514 
515 
5160 
5161 
5162 
5163 
5168 
5169 
5171 
5172 
5178 
5180 
5181 
5182 
5183 
5184 
5185 
51881 
51882 
51889 
5190 
5191 
5192 
5193 
5194 
5198 
5199 
5200 
5201 
5202 
5203 
5204 
5205 
5206 
5207 
5208 
5209 
5210 
5211 
5212 
5213 
5214 
5215 
5216 


ALLERG  ALVEOL/PNEUM  NOS  .... 
CHR  AIRWAY  OBSTRUCT  NEC  .... 
COAL  WORKERS'  PNEUMOCON  . 

ASBESTOSIS „.., 

SIUCA  PNEUMOCON  NEC  

INORG  DUST  PNEUMOCON  NEC 
DUST  PNEUMONOPATHY  NEC  .... 

PNEUMOCONIOSIS  NOS  

FUkWAPOR  BRONC/PNEUMON  .. 
FUM/VAPOR  AC  PULM  EDEMA  .... 
FUM/VAPOR  UP  RESP  INFLAM  .... 
FUM/VAP  AC  RESP  COND  NEC  ... 
FUM/VAPOR  CHR  RESP  COND  ... 
FUM/VAPOR  RESP  COND  NOS  ... 
FOOD/VOMIT  PNEUMONITIS  ......... 

OIL/ESSENCE  PNEUMONITIS  

SOLID/LIQ  PNEUMONIT  NEC  

AC  PUL  MANIF  D/T  RADIAT 

CHR  PUL  MANIF  D/T  RADIAT 

RESP  COND:  EXT  AGENT  NEC  ... 
RESP  COND:  EXT  AGENT  NOS  „. 

EMPYEMA  WITH  FISTULA  

EMPYEMA  W/O  FISTULA  

PLEURISY  W/O  EFFUS  OR  TB  

BACT  PLEUR/EFFUS  NOT  TB  

PLEURAL  EFFUS  NEC  NOT  TB  ... 

PLEURAL  EFFUSION  NOS 

SPONT  TENS  PNEUMOTHORAX  , 
IATROGENIC  PNEUMOTHORAX  .. 
SPONT  PNEUMOTHORAX  NEC  ... 
ABSCESS  OF  LUNG  


ABSCESS  OF  MEDIASTINUM  

PULM  CONGEST/HYPOSTASIS  ..„ 

POSTINFLAM  PULM  FIBROSIS  

PUL  ALVEOLAR  PROTEINOSIS  .™ 

OO  PULM  HEMOSIDEROSIS  .. 

PULM  ALVEOLAR  MICROLITH  

IDIO  FIBROS  ALVEOLITIS 

ALVEOL  PNEUMONOPATHY  NEC 
ALVEOL  PNEUMONOPATHY  NOS 

RHEUMATIC  PNEUMONIA  _ 

SYST  SCLEROSIS  LUNG  DIS 

LUNG  INVOLV  IN  OTH  DIS 

PULMONARY  COLLAPSE _ 

INTERSTITIAL  EMPHYSEMA  „ 

COMPENSATORY  EMPHYSEMA  .„ 

PULMONARY  EOSINOPHIUA  

ACUTE  LUNG  EDEMA  NOS  


POST  TRAUM  PULM  INSUFFIC 

RESPIRATORY  FAILURE  „. 

OTHER  PULMONARY  INSUFF 

OTHER  LUNG  DISEASE  NEC  ... 

TRACHEOSTOMY  COMPUC -_ 

TRACHEA/BRONCHUS  D«S  NEC 

MEDIASTINITIS  

MEDIASTINUM  DISEASE  NEC 

DISORDERS  OF  DtAPHRAQM  .. 

RESP  SYSTEM  DISEASE  NEC  

RESP  SYSTEM  DISEASE  NOS 

ANODONTIA  

SUPERNUMERARY  TEETH 

ABNORMAL  TOOTH  SIZE/FORM 

MOTTLED  TEETH  

TOOTH  FORMATION  DISTURB 

HEREDIT  TOOTH  STRUCT  NEC 

TOOTH  ERUPTION  DISTURB 

TEETHING  SYNDROME  

TOOTH  DEVEL/ERUP  DIS  NEC  

TOOTH  DEVEL/ERUP  DIS  NOS  .._.... 

DENTAL  CARIES 

EXCESS  ATTRITION-TEETH 

ABRASION  OF  TEETH 

EROSION  OF  TEETH 

RESORPTION  OF  TEETH 

HYPERCEMENTOSIS  

ANKYLOSIS  OF  TEETH  ...... 


33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
~J3 
78 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 
33 

^r 
11 

31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 


ICO-9  Codw  pr«e«ded  by  an  attertsk  are  code*  thai  «•  not  viNd  w  a  KMMn  tor  the  vWL 


47896 


Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


AooENOUM  F.— lCD-9  Codes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

Hospital  Outpatient  PPS— Continued 


ICD-9 


ICD-9  Description 


MDC 


5217 

5218 

5219 

5220 

5221 

5222 

5223 

5224 

5225 

5226 

5227 

5228 

5229 

5230 

5231 

5232 

5233 

5234 

5235 

5236 

5238 

5239 

52400 

52401 

52402 

52403 

52404 

52405 

52406 

52409 

52410 

52411 

52412 

52419 

5242 

5243 

5244 

5245 

52460 

52461 

52462 

52463 

52469 

52470 

52471 

62472 

^2473 

52474 

52479 

5248 

5249 

5250 

5251 

5252 

5253 

5258 

5259 

5260 

5261 

5262 

5263 

5264 

5265 

52681 

52689 

5269 

5270 

5271 

5272 

5273 

5274 

5275 

5276 

-5277 

5278 

5279 


POSTERUPT  COLOR  CHANGE 
HARD  TISS  DIS  TEETH  NEC  .... 

hard  tiss  dis  teeth  nos  .... 
pulpitis 


NECROSIS  OF  TOOTH  PULP  

TOOTH  PULP  DEGENERATION  . 
ABN  HARD  TISS-TOOTH  PULP  .. 

AC  APICAL  PERIODONTITIS  

PERIAPICAL  abscess  

CHR  APICAL  PERIODONTITIS  „.. 

PERIAPICAL  ABSC  W  SINUS 

RADICULAR  CYST  

PULP/PERIAPICAL  DIS  NEC  

ACUTE  GINGIVITIS  

CHRONIC  GINGIVITIS  

GINGIVAL  RECESSION  

ACUTE  PERIODONTITIS  ..„ 

CHRONIC  PERIODONTITIS 

PERIODONTOSIS 

ACCRETIONS  ON  TEETH  

PERIODONTAL  DISEASE  NEC  ... 
GINGIV/PERIODONT  DIS  NOS  ... 
UNSPCF  ANOMALY  JAW  SIZE  ... 

MAXILLARY  HYPERPLASIA  

MANDIBULAR  HYPERPLASIA 

MAXILLARY  HYPOPLASIA  

MANDIBULj'VR  HYPOPLASIA  

MACROGENIA  


MICROGENIA  

OTH  SPCF  ANMLY  jaw  SIZE  ..... 
UNSPCF  ANM  jaw  CRANL  BSE 

MAXILLARY  ASYMMETRY  

OTHER  JAW  ASYMMETRY  

SPCFD  ANOM  JAW  CRANL  BSE 

DENTAL  ARCH  ANOMALY  

TOOTH  POSITION  ANOMALY 

MALOCCLUSION  NOS 

ABN  DENTOFACIAL  FUNCTION  . 

TMJ  DISORDERS  NOS  

ADHESNS/ANKYLOSIS— TMJ  

ARTHRALGIA  TMJ  „... 

ARTICULAR  DISC  DISORDER  .... 
OTHER  SPECF  TMJ  DISORDRS 
UNSPF  DENT  ALVELR  ANMALY 
ALVEOLAR  MAXIL  HYPRPLSIA  .. 
ALVEOLAR  MANDIB  HYPRPLAS 
ALVEOLAR  MAXIL  HYPOPLSIA  ... 
ALVEOLAR  MANDB  HYPOPLSIA  , 
OTH  SPCF  ALVEOLAR  ANMALY  , 
DENTOFACIAL  ANOMALY  NEC  ... 
DENTOFACIAL  ANOMALY  NOS  ... 

EXFOLIATION  OF  TEETH 

LOSS  OF  TEETH,  ACQUIRED  .:..., 

ATROPHY  ALVEOLAR  RIDGE  

RETAINED  DENTAL  ROOT  

DENTAL  DISORDER  NEC  

DENTAL  DISORDER  NOS  

DEVEL  ODONTOGENIC  CYSTS  .. 

FISSURAL  CYSTS  OF  JAW 

CYSTS  OF  JAWS  NEC  

CENT  GIANT  CELL  GRANULOM  . 

INFLAMMATION  OF  JAW  

ALVEOLITIS  OF  JAW  

EXOSTOSIS  OF  JAW 

JAW  DISEASE  NEC  

JAW  DISEASE  NOS  „. 

SALIVARY  GLAND  ATROPHY 

SALIVARY  GLND  HYPRTROPHY  . 

SIALOADENITIS  

SAUVARY  GLAND  ABSCESS  

SALIVARY  GLAND  FISTULA  

SIALOLITHIASIS  

SAUVARY  GLAND  MUCOCELE  ... 

SALIVARY  SECRETION  DIS 

SALIVARY  GLAND  DIS  NEC  

SAUVARY  GLAND  DIS  NOS  


31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 

3r 

31 
31 
31 
31 
24 
24 
24 
24 
24 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
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ICO-9* 


ICD-9  Description 


MDC 


5280 

5281 

5282 

5283 

5284 

5285 

5286 

5287 

5288 

5289 

5290 

5291 

5292 

5293 

5294 

5295 

5296 

5298 

5299 

5300 

53010 

53011 

53019 

5302 

5303 

5304 

5305 

5306 

5307 

53081 

53082 

53083 

53084 

53089 

5309 

53100 

53101 

53110 

53111 

53120 

53121 

53130 

53131 

53140 

53141 

53150 

53151 

53160 

53161 

53170 

53171 

53190 

53191 

53200 

53201 

53210 

53211 

53220 

53221 

53230 

53231 

53240 

53241 

53250 

53251 

53260 

53261 

53270 

53271 

53290 

53291 

53300 

53301 

53310 

53311 

53320 


STOMATITIS  _ 

CANCRUM  ORIS  -. 

ORAL  APHTHAE 

CELLUUTIS/ABSCESS  MOUTH  

ORAL  SOFT  TISSUE  CYST 

DISEASES  OF  UPS 

LEUKOPLAKIA  ORAL  MUCOSA 

ORAL  EPITHEUUM  DIS  NEC  

ORAL  SUBMUCOSAL  RBR06IS  ... 

ORAL  SOFT  TISSUE  DIS  NEC 

GLOSSITIS ™ 

GEOGRAPHIC  TONGUE „ 

MED  RHOMBOID  GLOSSITIS  

HYPERTROPH  TONGUE  PAPILL ... 

ATROPHY  TONGUE  PAPILLAE  

PUCATED  TONGUE  

GLOSSODYNIA 

TONGUE  DISORDER  NEC  

TONGUE  DISORDER  NOS  „. 

ACHALASIA  &  CARDIOSPASM  

ESOPHAGITIS.  UNSPECIFIED 

REFLUX  ESOPHAGITIS 

OTHER  ESOPHAGITIS  „ 

ULCER  OF  ESOPHAGUS  ™. 

ESOPHAGEAL  STRICTURE  

PERFORATION  OF  ESOPHAGUS  . 

DYSKINESIA  OF  ESOPHAGUS 

ACQ  ESOPHAG  DIVERTICULUM  ... 

MALLORY-WEISS  SYNDROME 

ESOPHAGEAL  REFLUX ™. 

ESOPHAGEAL  HEMORRHAGE 

ESOPHAGEAL  LEUKOPLAKIA  

TRACHEOESOPHAGEAL  FSTULA 
OTHER  DSRDERS  ESOPHAGUS  .. 
ESOPHAGEAL  DISORDER  NOS  .... 

AC  STOMACH  ULCER  W  HEM  

AC  STOMAC  ULC  W  HEM-OBST  ... 
AC  STOMACH  ULCER  W  PERF  ...„ 

AC  STOM  ULC  W  PERF-OBST  

AC  STOMAC  ULC  W  HEM/PERF  ... 
AC  STOM  ULC  HEM/PERF-OBS  ._. 
ACUTE  STOMACH  ULCER  NOS  .... 
AC  STOMACH  ULC  NOS-OBSTR  .. 

CHR  STOMACH  ULC  W  HEM  

CHR  STOM  ULC  W  HEM-OBSTR  .. 
CHR  STOMACH  ULCER  W  PERF  .. 
CHR  STOM  ULC  W  PERF-OBST  ... 
CHR  STOMACH  ULC  HEWPERF  .. 
CHR  STOM  ULC  HEWPERF-OB  .... 

CHR  STOMACH  ULCER  NOS  

CHR  STOMACH  ULC  NOS-OBST  .. 

STOMACH  ULCER  NOS  

STOMACH  ULCER  NOS-OBSTR  .... 
AC  DUODENAL  ULCER  W  HEM  .... 
AC  DUODEN  ULC  W  HEM-OBST  ... 
AC  DUODENAL  ULCER  W  PERF  ... 
AC  DUODEN  ULC  PERF-OBSTR  ... 
AC  DUODEN  ULC  W  HEM/PERF  ... 
AC  DUOD  ULC  HEM/PERF-OBS  .... 
ACUTE  DUODENAL  ULCER  NOS  ., 
AC  DUODENAL  ULC  NOS-OBST  ... 

CHR  DUODEN  ULCER  W  HEM 

CHR  DUODEN  ULC  HEM-OBSTR  .. 
CHR  DUODEN  ULCER  W  PERF  .... 
CHR  DUODEN  ULC  PERF-OBST  ... 

CHR  DUODEN  ULC  HEM/PERF 

CHR  DUOD  ULC  HEM/PERF-OB  ... 

CHR  DUODENAL  ULCER  NOS  

CHR  DUODEN  ULC  NOS-OBSTR  .. 

DUODENAL  ULCER  NOS  

DUODENAL  ULCER  NOS-OBSTR  . 
AC  PEPTIC  ULCER  W  HEMORR  ... 

AC  PEPTIC  ULC  W  HEM-OBST  

AC  PEPTIC  ULCER  W  PERFOR  .... 

AC  PEPTIC  ULC  W  PERF-OBS 

AC  PEPTIC  ULC  W  HEM/PERF 


31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
-41 
41 
41 
41 
41 
41 
41 
41 
78 
78 
78 
78 
41 
41 
41 
41 
78 
78 
78 
78 
41 
41 
41 
41 
41 
41 
78 
78 
78 
78 
41 
41 
41 
41 
78 
78 
78 
78 
41 
41 
41 
41 
41 
41 
78 
78 
78 
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ICD-9 


ICD-9  Description 


MDC 


53321 

53330 

53331 

53340 

53341 

53350 

53351 

53360 

53361 

53370 

53371 

53390 

53391 

53400 

53401 

53410 

53411 

53420 

53421 

53430 

53431 

53440 

53441 

53450 

53451 

53460 

53461 

53470 

53471 

53490 

53491 

53500 

53501 

53510 

53511 

53520 

53521 

53530 

53531 

53540 

53541 

53550 

53561 

53560 

53561 

5360 

5361 

5362 

5363 

5368 

5369 

5370 

5371 

5372 

5373 

5374 

5375 

5376 

53781 

53782 

53783 

53789 

5379 

5400 

5401 

5409 

541 

542 

5430 

5439 

55000 

-55001 

55002 

55003 

55010 

55011 


AC  PERT  ULC  HEM/PERF-OeS  .. 
ACUTE  PEPTIC  ULCER  NOS 

ac  peptic  ulcer  nos-obst  .. 
chr  peptic  ulcer  w  hem 

CHR  PEPTIC  ULC  W  HEM-OBS  .. 

CHR  PEPTIC  ULCER  W  PERF 

CHR  PEPTIC  ULC  PERF-OBST  .., 
CHR  PERT  ULC  W  HEM/PERF  .... 
CHR  PERT  ULC  HEM/PERF-OB  .., 
CHRONIC  PEPTIC  ULCER  NOS  .. 
CHR  PEPTIC  ULCER  NOS-OBS  .. 

PEPTIC  ULCER  NOS  

PEPTIC  ULCER  N0S-06STRUC  . 
AC  MARGINAL  ULCER  W  HEM  ... 
AC  MARGIN  ULC  W  HEM-OBST  .. 
AC  MARGINAL  ULCER  W  PERF  .. 
AC  MARGIN  ULC  W  PERF-06S  .. 
AC  MARGIN  ULC  W  HEM/PERF  .. 
AC  MARG  ULC  HEM/PERF-OBS  .. 

AC  MARGINAL  ULCER  NOS  

AC  MARGINAL  ULC  NOS-OBST  .. 
CHR  MARGINAL  ULCER  W  HEM  . 
CHR  MARGIN  ULC  W  HEM-OBS  . 
CHR  MARGINAL  ULC  W  PERF  .... 
CHR  MARGIN  ULC  PERF-OBST  .. 
CHR  MARGIN  ULC  HEM/PERF  .... 
CHR  MARG  ULC  HEM/PERFOB  . 

CHR  MARGINAL  ULCER  NOS  

CHR  MARGINAL  ULC  NOS-OBS  .. 
GASTROJEJUNAL  ULCER  NOS  .. 
GASTROJEJUN  ULC  NOS-OBST  . 
ACUTE  GASTRTIS  W/0  HMRHG  . 
ACUTE  GASTRITIS  W  HMRHG  .... 
ATRPH  GASTRTIS  W/0  HMRHG  . 

ATRPH  GASTRITIS  W  HMRHG  

GSTR  MCSL  HYPRT  W/O  HMRG 

GSTR  MCSL  HYPRT  W  HMRG  

ALCHL  GASTRTIS  W/O  HMRHG  .. 

ALCHL  GSTRITIS  W  HMRHG  

OTH  SPF  GSTRT  W/0  HMRHG  .... 

OTH  SPF  GASTRT  W  HMRHG 

GSTR/DONTS  NOS  W/O  HMRHG 
GSTR/DDNTS  NOS  W  HMRHG  .... 

DUODENITIS  W/O  HMRHG  

DUODENITIS  W  HMRHG  

ACHLORHYDRIA  , 

AC  DILATION  OF  STOMACH 

PERSISTENT  VOMITING  

GASTROPARESIS  

STOMACH  FUNCTION  DIS  NEC  „, 
STOMACH  FUNCTION  DIS  NOS  ... 

ACQ  PYLORIC  STENOSIS  

GASTRIC  DIVERTICULUM  

CHRONIC  DUODENAL  ILEUS  

DUODENAL  OBSTRUCTION  NEC 
GASTRIC/DUODENAL  FISTULA  .... 

GASTROPTOSIS 

HOURGLASS  STRICTURE  STOM  . 

RYLOROSPASM  

ANGIO  STM/DUDN  W/0  HMRHG  .. 

ANGIO  STM/DUDN  W  HMRHG  

GASTRODUODENAL  DIS  NEC  

GASTRODUODENAL  DIS  NOS  

AC  APPEND  W  PERITONITIS  

ABSCESS  OF  APPENDIX  „„ 

ACUTE  APPENDICITIS  NOS  

APPENDICITIS  NOS „ 

OTHER  APPENDICITIS 

HYPERPLASIA  OF  APPENDIX  

DISEASES  OF  APPENDIX  NEC  .... 

UNILAT  ING  HERNIA  W  GANG  

RECUR  UNIL  ING  HERN-GANG  .... 

BILAT  ING  HERNIA  W  GANG 

RECUR  BIL  ING  HERN-GANG  

UNILAT  ING  HERNIA  W  OBST 

RECUR  UNIL  ING  HERN-OBST  .... 


78 

41 

41 

41 

41 

78 

78 

78 

78 

41 

41 

41 

41 

41 

41 

78 

78 

78 

78 

41 

41 

41 

41 

78 

78 

78 

78 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 


'ICD-fl  Codes  preMded  by  an  asterisk  ar«  codes  ttiat  are  not  valid  as  a  reason  tor  ttie  visit 


Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


47899 


ADDENDUM  F.— ICD-9  Codes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

HOSPITAL  Outpatient  PPS— Continued 


ICD-9 


ICD-9  Descriptior) 


MDC 


56012 

55013 

55090 

55091 

55092 

55093 

55100 

55101 

55102 

55103 

5511 

55120 

55121 

55129 

5513 

5518 

5519 

55200 

55201 

55202 

55203 

5521 

55220 

55221 

55229 

5523 

5528 

5529 

55300 

55301 

55302 

55303 

5531 

55320 

55321 

55329 

5533 

5538 

5539 

5550 

5551 

5552 

5559 

5560 

5561 

5562 

5563 

5564 

5565 

5566 

5568 

5569 

5570 

5571 

5579 

5581 

5582 

5589 

5600 

5601 

5602 

56030 

56031 

56039 

56081 

56089 

5609 

56200 

56201 

56202 

56203 

56210 

56211 

56212 

56213 

5640 


BILAT  ING  HERNIA  W  OBST 

RECUR  BIL  ING  HERNOBSTR 

UNILAT  INGUINAL  HERNIA 

RECUR  UNILAT  INGUIN  HERN 

BILAT  INGUINAL  HERNIA 

RECUR  BILAT  INGUIN  HERN  

UNIL  FEMORAL  HERN  W  GANG  

REC  UNIL  FEM  HERN  W  GANG  

BILAT  FEM  HERN  W  GANG 

RECUR  BIL  FEM  HERN-GANG  

UMBILICAL  HERNIA  W  GANGR  ...... 

GANGR  VENTRAL  HERNIA  NOS  

GANGR  INCISIONAL  HERNIA  

GANG  VENTRAL  HERNIA  NEC 

DIAPHRAGM  HERNIA  W  GANGR  .... 

HERNIA,  SITE  NEC  W  GANGR  

HERNIA,  SITE  NOS  W  GANGR 

UNIL  FEMORAL  HERN  W  OBST 

REC  UNIL  FEM  HERN  W  OBST 

BIL  FEMORAL  HERN  W  OBSTR  

REC  BIL  FEM  HERN  W  OBSTR  

UMBILICAL  HERNIA  W  OBSTR 

OBSTR  VENTRAL  HERNIA  NOS 

OBSTR  INCISIONAL  HERNIA 

OBSTR  VENTRAL  HERNIA  NEC 

DIAPHRAGM  HERNIA  W  OBSTR 

HERNIA,  SITE  NEC  W  OBSTR  

HERNIA,  SITE  NOS  W  OBSTR 

UNILAT  FEMORAL  HERNIA  

RECUR  UNIL  FEMORAL  HERN  

BILATERAL  FEMORAL  HERNIA 

RECUR  BILAT  FEMORAL  HERN 

UMBILICAL  HERNIA „. 

VENTRAL  HERNIA  NOS  

INCISIONAL  HERNIA  „ 

VENTRAL  HERNIA  NEC  

DIAPHRAGMATIC  HERNIA 

HERNIA  NEC  

HERNIA  NOS  

REG  ENTERITIS,  SM  INTEST  .„ , 

REG  ENTERITIS.  LG  INTEST , 

REG  ENTERIT  SM/LG  INTEST 

REGIONAL  ENTERITIS  NOS  

ULCERATIVE  ENTEROCOUTIS 

ULCERATIVE  ILEOCOLITIS , 

ULCERATIVE  PROCTITIS 

ULCERTVE  PRCTOSIGMOIDTIS  .... 

PSEUDOROLYPOSIS  COLON  

LFTSDED  ULCERTVE  COLITIS 

UNIVRSL  ULCERTVE  COUTIS  

OTHER  ULCERATIVE  COLITIS  

ULCERATVE  COLITIS  UNSPCF 

AC  VASC  INSUFF  INTESTINE  

CHR  VASC  INSUFF INTEST 

VASC  INSUFF  INTEST  NOS 

RADIATION  GASTROENTERIT  

TOXIC  GASTROENTERITIS  

NONINF  GASTROENTERIT  NEC  .... 

INTUSSUSCEPTION  

PARALYTIC  ILEUS  

VOLVULUS  OF  INTESTINE  

IMPACTION  INTESTINE  NOS 

GALLSTONE  ILEUS  

IMPACTION  INTESTINE  NEC 

INTESTINAL  ADHES  W  OBSTR 

INTESTINAL  OBSTRUCT  NEC  

INTESTINAL  OBSTRUCT  NOS 

DVRTCLO  SML  INT  W/0  HMRG  

DVRTCLI  SML  INT  W/0  HMRG  

DVRTCLO  SML  INT  W  HMRHG  

DVRTCLI  SML  INT  W  HMRHG  

DVRTCLO  COLON  W/0  HMRHG  .... 

DVRTCLI  COLON  W/0  HMRHG  

DVRTCLO  COLON  W  HMRHG  

DVRTCLI  COLON  W  HMRHG 

CONSTIPATION _ 


41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
78 
78 
78 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
41 
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ICD-9 


ICD-9  Description 


MOC 


5641 

5642 

5643 

5644 

5645 

5646 

5647 

5648 

5649 

5650 

5651 

566 

5670 

5671 

5672 

5678 

5679 

5680 

56881 

56882 

56889 

5689 

5690 

5691 

5692 

5693 

56941 

56942 

56949 

5695 

56960 

56961 

56969 

56981 

56982 

56983 

56984 

56985 

56989 

5699 

570 

5710 

5711 

5712 

5713 

57140 

57141 

57149 

5715 

5716 

5718 

5719 

5720 

5721 

5722 

5723 

5724 

5728 

5730 

5731 

E732 

5733 

5734 

5738 

5739 

57400 

57401 

57410 

57411 

•7420 

57421 

57430 

57431 

57440 

57441 

57450 


irritable  colon  

postgastric  surgery  SYND  . 
vomiting  post-gl  surgery  .... 

POSTOP  GI  FUNCT  DIS  NEC  

FUNCTIONAL  DIARRHEA 

ANAL  SPASM  

MEGACOLON  NEC  

FUNCT  DIS  INTESTINE  NEC  

FUNCT  DIS  INTESTINE  NOS  

ANAL  FISSURE  

ANAL  FISTULA  

ANAL  &  RECTAL  ABSCESS 

PERITONITIS  IN  INFEC  DIS  

PNEUMOCOCCAL  PERITONITIS  .. 
SUPPURAT  PERITONITIS  NEC  .... 

PERITONITIS  NEC  

PERITONITIS  NOS  

PERITONEAL  ADHESIONS  

HEMOPERITONEUM  

PERITONEAL  EFFUSION  

PERITONEAL  DISORDER  NEC 

PERITONEAL  DISORDER  NOS 

ANAL  &  RECTAL  POLYP  

RECTAL  PROLAPSE  

RECTAL  &  ANAL  STENOSIS  

RECTAL  &  ANAL  HEMORRHAGE  . 

RECTAL  &  ANAL  ULCER 

ANAL  OR  RECTAL  PAIN 

RECTAL  &  ANAL  DIS  NEC  

INTESTINAL  ABSCESS 

COLSTOMY/ENTER  COMP  NOS  .. 
COLOSTY/ENTEROST  INFECTN  .. 
COLSTMY/ENTEROS  COMP  NEC 

INTESTINAL  FISTULA  

ULCERATION  OF  INTESTINE  

PERFORATION  OF  INTESTINE  .... 

ANGIO  INTES  W/0  HMRHG  

ANGIO  INTES  W  HMRHG 

INTESTINAL  DISORDERS  NEC  .... 

INTESTINAL  DISORDER  NOS 

ACUTE  NECROSIS  OF  LIVER 

ALCOHOLIC  FATTY  LIVER 

AC  ALCOHOLIC  HEPATITIS  

ALCOHOL  CIRRHOSIS  LIVER 

ALCOHOL  LIVER  DAMAGE  NOS  .. 

CHRONIC  HEPATITIS  NOS  

CHR  PERSISTENT  HEPATITIS  

CHRONIC  HEPATITIS  NEC  

CIRRHOSIS  OF  LIVER  NOS 

BILIARY  CIRRHOSIS 

CHRONIC  LIVER  DIS  NEC  

CHRONIC  LIVER  DIS  NOS  

ABSCESS  OF  LIVER 

PORTAL  PYEMIA  

HEPATIC  COMA  

PORTAL  HYPERTENSION 

HEPATORENAL  SYNDROME 

OTH  SEQUELA,  CHR  LIV  DIS  

CHR  PASSIV  CONGEST  UVER  .... 

HEPATITIS  IN  VIRAL  DIS  

HEPATITIS  IN  OTH  INF  DIS  

HEPATITIS  NOS  

HEPATIC  INFARCTION  

LIVER  DISORDERS  NEC 

UVER  DISORDER  NOS  

CHOLELITH  W  AC  CHOLECYST  .. 

CHOLELITH/AC  GB  INF-OBST  

CHOLELITH  W  CHOLECYS  NEC  .. 

CHOLELITH/GB  INF  NEC-OBS 

CHOLELITHIASIS  NOS  

CHOLELITHIAS  NOS  W  OBSTR  ... 
CHOLEDOCHOUTH/AC  GB  INF  .... 
CHOLEDOCHLITH/AC  GB-OBST  .. 
CHOLEDOCHLITHyGB  INF  NEC  .... 
CHOLEDOCHLITH/GB  NEC-OBS  .. 
CHOLEDOCHOLITHIASIS  NOS 
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ICD-9 


ICD-9  Description 


MDC 


57451 
5750 
5752 
5753 
5754 
5755 
5756 
5758 
5759 
5760 
5761 
5762 
5763 
5764 
5765 
5768 
5769 
5770 
5771 
5772 
5778 
5779 
5780 
5781 
5789 
5790 
5791 
5792 
5793 
5794 
5798 
5799 
5800 
5804 
58081 
58089 
5809 
5810 
5811 
58T2 
5813 
58181 
58189 
5819 
5820 
5821 
5822 
5824 
58281 
58289 
5829 
5830 
5831 
5832 
5834 
5836 
5837 
58381 
58389 
5839 
5845 
5846 
5847 
5848 
5849 
585 
586 
587 
5880 
5881 
5888 
5889 
5890 
5891 
5899 
59000 


CHOLEDOCHLITH  NOS  W  OBST  ... 

ACUTE  CHOLECYSTITIS 

OBSTRUCTION  GALLBLADDER  

HYDROPS  OF  GALLBLADDER  

PERFORATION  GALLBLADDER  

FISTULA  OF  GALLBLADDER  

GB  CHOLESTEROLOSIS 

DIS  OF  GALLBLADDER  NEC  

DIS  OF  GALLBLADDER  NOS  

POSTCHOLECYSTECTOMY  SYND 

CHOLANGITIS  

OBSTRUCTION  OF  BILE  DUCT  

PERFORATION  OF  BILE  DUCT  

FISTULA  OF  BILE  DUCT  

SPASM  SPHINCTER  OF  ODDI 

DIS  OF  BIUARY  TRACT  NEC  

DIS  OF  BILIARY  TRACT  NOS  

ACUTE  PANCREATITIS  

CHRONIC  PANCREATITIS  

PANCREAT  CYST/PSEUDOCYST  .. 

PANCREATIC  DISEASE  NEC  

PANCREATIC  DISEASE  NOS 

HEMATEMESIS 

BLOOD  IN  STOOL 

GASTROINTEST  HEMORR  NOS  .... 

CELIAC  DISEASE  

TROPICAL  SPRUE 

BUND  LOOP  SYNDROME 

INTEST  POSTOP  NONABSORB  

PANCREATIC  STEATORRHEA  

INTEST  MALABSORPTION  NEC 

INTEST  MALABSORPTION  NOS 

AC  PROUFERAT  NEPHRITIS  

AC  RAPIDLY  PROGR  NEPHRIT 

AC  NEPHRITIS  IN  OTH  DIS  

ACUTE  NEPHRITIS  NEC  _.. 

ACUTE  NEPHRITIS  NOS  

NEPHROTIC  SYN,  PROUFER 

EPIMEMBRANOUS  NEPHRITIS  

MEMBRANOPROLIF  NEPHROSIS  .. 

MINIMAL  CHANGE  NEPHROSIS 

NEPHROTIC  SYN  IN  OTH  DIS  

NEPHROTIC  SYNDROME  NEC 

NEPHROTIC  SYNDROME  NOS  

CHR  PROLIFERAT  NEPHRITIS 

CHR  MEMBRANOUS  NEPHRITIS  ... 
CHR  MEMBRANOPROLIF  NEPHR  . 

CHR  RAPID  PROGR  NEPHRIT  

CHR  NEPHRITIS  IN  OTH  DIS 

CHRONIC  NEPHRITIS  NEC _.., 

CHRONIC  NEPHRITIS  NOS  

PROLIFERAT  NEPHRITIS  NOS 

MEMBRANOUS  NEPHRITIS  NOS  ... 
MEMBRANOPROLIF  NEPHR  NOS  . 

RAPIDLY  PROG  NEPHRIT  NOS  

RENAL  CORT  NECROSIS  NOS  .„.., 
NEPHR  NOS/MEDUa  NECROS  .... 

NEPHRITIS  NOS  IN  OTH  DIS 

NEPHRITIS  NEC 

NEPHRITIS  NOS  


LOWER  NEPHRON  NEPHROSIS  ..... 

AC  RENAL  FAIL.  CORT  NECfl 

AC  REN  FAIL,  MEDULL  NECR 

AC  RENAL  FAILURE  NEC  

ACUTE  RENAL  FAILURE  NOS 

CHRONIC  RENAL  FAILURE  

RENAL  FAILURE  NOS 

RENAL  SCLEROSIS  NOS 

RENAL  OSTEODYSTROPHY  ....„ 

NEPHROGEN  DIABETES  INSIP 

IMPAIRED  RENAL  FUNCT  NEC 

IMPAIRED  RENAL  FUNCT  NOS 

UN4LATERAL  SMALL  KIDNEY 

BILATERAL  SMALL  KIDNEYS 

SMALL  KIDNEY  NOS  

CHR  PYELONEPHRmS  NOS 


41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

S3 

53 

S3 

S3 

53 

53 

53 

53 

53 

S3 

53 

53 

53 

53 

S3 

S3 

S3 

S3 

S3 

53 

53 

S3 

53 
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ICD-9 

ICO-9  Oescriplion 

MDC 

59001 

chr  pyeloneph  wmeonecr 

53 

59010 

AC  PYELONEPHRITIS  NOS  ---- 

53 

59011 

AC  PYELONEPHR  W  MED  NECR     

53 

5902 

renal'Perirenal  abscess                                                   - - 

53 

5903 

PYELOURETERITIS  CYSTICA  „;.„ 

53 

59080 

pyelonephritis  NOS - - — - 

53 

59081 

PYELONEPHRIT  IN  OTH  DIS  

INFECTION  OF  KIDNEY  NOS  

53 

5909 

53 

591 

HYDRONEPHROSIS  

53 

5920 

CALCULUS  OF  KIDNEY - 

53 

5921 

CALCULUS  OF  URETER  

53 

5929 

URINARY  CALCULUS  NOS  .                                „                     - : 

53 

5930 

NEPHROPTOSIS  ,. - 

53 

5931 

HYPERTROPHY  OF  KIDNEY       ..                   .. - -- - - - 

53 

5932 

CYST  OF  KIDNEY,  ACQUIRED 

STRICTURE  OF  URETER  

53 

5933 

53 

5934 
5935 

URETERIC  OBSTRUCTION  NEC 

HYDROURETER  

53 
53 

5936 

POSTURAL  PROTEINURIA    _.. ...... ........ . 

53 

59370 
59371 

VESCOURETRL  RFLUX  UNSPCF . 

VSCURTRFLX  NPHT  UNILTRL » 

53 
53 

59372 

VSCOURTL  RFLX  NPHT  BLTRL  ~ 

53 

59373 

VSCOURTL  RFLX  W  NPHT  NOS  ...» 

53 

59381 

RENAL  VASCULAR  DISORDER  „ 

53 

59382 

URETERAL  FISTULA  _ 

S3 

59389 

RENAL  &  URETERAL  DIS  NEC ;      - 

53 

5939 

RENAL  &  URETERAL  DIS  NOS  

53 

5940 

BLAD  DIVERTICULUM  CALCUL _ '. .„ 

53 

5941 

53 

5942 

URETHRAL  CALCULUS  „ _ „ _ 

53 

5948 

LOWER  URIN  CALCUL  NEC  .„ i. ; 

53 

5949 

LOWER  URIN  CALCUL  NOS  _ .i. 

53 

5950 

ACUTE  CYSTITIS , 

53 

5951 

CHR  INTERSTIT  CYSTITIS _ 

53 

5952 

53 

5953 
5954 

TRIGONITIS  

CYSTITIS  IN  OTH  DIS „ 

• • "- •■■ 

53 
53 

59581 

CYSTITIS  CYSTICA 

53 

59582 
59589 

IRRADIATION  CYSTITIS  

CYSTITIS  NEC 

^. . .. 

53 
53 

5959 

53 

5960 

BLADDER  NECK  OBSTRUCTION - - 

53 

5961 

INTESTINOVESICAL  FISTULA  

53 

5962 

VESICAL  FISTULA  NEC 

53 

5963 

DIVERTICULUM  OF  BLADDER  „ _ 

53 

5964 

ATONY  OF  BLADDER  : „..„ . . 

53 

59651 

HYPERTONICITY  OF  BLADDER  -    -- - 

53 

59652 

LOW  BLADDER  COMPLIANCE  

53 

59653 

PARALYSIS  OF  BLADDER -     : 

53 

59654 
59655 

NEUROGENIC  BLADDER  NOS  „ 

DETRUSR  SPHINC  DYSSNRGIA  

53 
53 

*S9659 

OTH  FUNC  DSDR  BUDDER  

53 

5966 

BLADDER  RUPT,  NONTRAUM 

53 

5967 

BLADDER  WALL  HEMORRHAGE  

53 

5968 

BLADDER  DISORDER  NEC - —- --- - - - 

53 

5969 

5970 

59780 

BLADDER  DISORDER  NOS  

URETHRAL  ABSCESS  

URETHRITIS  NOS  

" '— r 

53 
53 
53 

59781 

URETHRAL  SYNDROME  NOS  — - - - - - - 

53 

59789 

URETHRITIS  NEC  

53 

59800 

URETHR  STRICT:INFECT  NOS 

53 

59801 

URETH  STRICT:OTH  INFECT  

TRAUM  URETHRAL  STRICTURE  

53 

5981 

53 

5982 

POSTOP  URETHRAL  STRICTUR 

53 

5988 
5989 

URETHRAL  STRICTURE  NEC 

URETHRAL  STRICTURE  NOS  

" • ~ 

53 
53 

5990 

URIN  TRACT  INFECTION  NOS  

53 

5991 

URETHRAL  FISTULA  

53 

5992 

URETHRAL  DIVERTICULUM . - - 

53 

5993 

URETHRAL  CARUNCLE  . 

53 

5994 

URETHRAL  FALSE  PASSAGE  

53 

5995 

PROLAPSE  URETHRAL  MUCOSA 

. 

53 

5996 
5997 
5998 

URINARY  OBSTRUCTION  NOS  

HEMATURIA  

URINARY  TRACT  DIS  NEC  _ 

•••••- • 

53 
53 
S3 

59981 

URETHRAL  HYPERMOBIUTY  

- 

53 
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ICD-9 


ICD-9  Description 


MDC 


59982 

59983 

59984 

59989 

5999 

600 

6010 

6011 

6012 

6013 

6014 

6018 

6019 

6020 

6021 

6022 

6028 

6029 

6030 

6031 

6038 

6039 

6040 

60490 

60491 

60499 

605 

6060 

6061 

6068 

6069 

6070 

6071 

6072 

6073 

60781 

60782 

60783 

60784 

60789 

6079 

6080 

6081 

6082 

6083 

6084 

60881 

60883 

60884 

60885 

60886 

60889 

6089 

6100 

6101 

6102 

6103 

6104 

6108 

6109 

6110 

6111 

6112 

6113 

6114 

6115 

6116 

61171 

61172 

61179 

6118 

6119 

6140 

6141 

6142 

6143 


INTRINSC  SPHNCTR  DFICNCY  .... 

URETHRAL  INSTABILITY 

OTH  SPCF  DSDR  URETHRA  

OTH  SPCF  DSDR  URNRY  TRCT  .. 

URINARY  TRACT  DIS  NOS  

HYPERPLASIA  OF  PROSTATE  

ACUTE  PROSTATITIS 

CHRONIC  PROSTATITIS  

ABSCESS  OF  PROSTATE 

PROSTATOCYSTITIS 

PROSTATITIS  IN  OTH  DIS  

PROSTATIC  INFLAM  DIS  NEC 

PROSTATITIS  NOS  

CALCULUS  OF  PROSTATE  

PROSTATIC  CONGEST/HEMORR 

ATROPHY  OF  PROSTATE  

PROSTATIC  DISORDERS  NEC 

PROSTATIC  DISORDER  NOS 

ENCYSTED  HYDROCELE  

INFECTED  HYDROCELE  

HYDROCELE  NEC  

HYDROCELE  NOS  

ORCHITIS  WITH  ABSCESS 

ORCHITIS/EPIDIDYMIT  NOS 

ORCHITIS  IN  OTH  DISEASE  

ORCHITIS/EPIDIDYMIT  NEC  

REDUN  PREPUCE  &  PHIMOSIS  ... 

AZOOSPERMIA  

OLIGOSPERMIA ; 

MALE  INFERTILITY  NEC  

MALE  INFERTIUTY  NOS  

LEUKOPLAKIA  OF  PENIS 

BALANOPOSTHITIS  

INFLAM  DIS,  PENIS  NEC  

PRIAPISM  

BALANITIS  XEROTICA  OBUT 

VASCULAR  DISORDER,  PENIS  .... 

EDEMA  OF  PENIS 

IMPOTENCE,  ORGANIC  ORIGN  ... 

DISORDER  OF  PENIS  NEC 

DISORDER  OF  PENIS  NOS  

SEMINAL  VESKXIUTIS 

SPERMATOCELE  

TORSION  OF  TESTIS  

ATROPHY  OF  TESTIS 

MALE  GEN  INFLAM  DIS  NEC  

MALE  GEN  DIS  IN  Om  DIS 

MALE  GEN  VASCUL  DIS  NEC  

CHYLOCELE.  TUNIC  VAGINAL 

STRICTURE,  MALE  GEN  ORGN  ... 
EDEMA.  MALE  GENITAL  ORGN  ... 

MALE  GENITAL  DIS  NEC 

MALE  GENITAL  DIS  NOS  -....». 

SOUTARY  CYST  OF  BREAST  

DIFFUS  CYSTIC  MASTOPATHY  ... 

RBROAOENOSIS  OF  BREAST  

FIBROSCLEROSIS  OF  BREAST  ... 

MAMMARY  DUCT  ECTASIA  

BENIGN  MAMM  OYSPLAS  NEC  .... 
BENIGN  MAMM  DYSPLAS  NOS  ... 

INFLAM  DISEASE  OF  BREAST 

HYPERTROPHY  OF  BREAST  ....._ 

FISSURE  OF  NIPPLE  _ 

FAT  NECROSIS  OF  BREAST 

ATROPHY  OF  BREAST  „. 

GALACTOCELE  

GALACTORRHEA-NONOBSTET  ._ 

MASTOOYNIA 

LUMP  OR  MASS  IN  BREAST 
SYMPTOMS  IN  BREAST  NEC  .. 

BREAST  DISORDERS  NEC 

BREAST  DISORDER  NOS  

AC  SALPINGO-OOPHORITIS  ... 
CHR  SALPINGOOOPHORITIS 
SALPINGOOOPHORITIS  NOS 
ACUTE  PARAMETRITIS 


53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
S3 
S3 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
53 
S3 
53 
53 
53 
97 
53 
53 
53 
53 
S3 
53 
53 
53 
53 
53 
S3 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
16 
18 
18 
18 
18 
97 
97 
97 
56 
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ICD-9 


6144 
6145 
6146 
6147 
6148 
6149 
6150 
6151 
6159 
6160 
61610 
61611 
6162 
6163 
6164 
61650 
61651 
6168 
6169 
6170 
6171 
6172 
6173 
6174 
6175 
6176 
6178 
6179 
6180 
6181 
6182 
6183 
6184 
6185 
6186 
6187 
6188 
6189 
6190 
6191 
6192 
6198 
6199 
6200 
6201 
6202 
6203 
6204 
6205 
6206 
6207 
6208 
6209 
6210 
6211 
6212 
6213 
6214 
6215 
6216 
6217 
6218 
6219 
6220 
6221 
6222 
6223 
6224 
6225 
6226 
6227 
6228 
6229 
6230 
6231 
6232 


ICO-9  Description 


CHRONIC  parametritis  

AC  PELV  PERITONITIS-FEM 

REM  PELVIC  PERITON  ADHES  '... 
CHR  PELV  PERITON  NEC-FEM  .... 

FEM  PELV  INFLAM  DIS  NEC  

FEM  PELV  INFLAM  DIS  NOS  

AC  UTERINE  INFLAMMATION  

CHR  UTERINE  INFLAMMATION  ... 

UTERINE  INFLAM  DIS  NOS  

CERVICITIS  

VAGINITIS  NOS 

VAGINITIS  IN  OTH  DISEASE  

BARTHOLIN'S  GLAND  CYST  

BARTHOLIN'S  GLND  ABSCESS  ... 

ABSCESS  OF  VULVA  NEC 

ULCERATION  OF  VULVA  NOS  

VULVAR  ULCER  IN  OTH  DIS  

FEMALE  GEN  INFLAM  NEC  

FEMALE  GEN  INFLAM  NOS  '.. 

UTERINE  ENDOMETRIOSIS  

OVARIAN  ENDOMETRIOSIS  

TUBAL  ENDOMETRIOSIS 

PELV  PERIT  ENDOMETRIOSIS  

VAGINAL  ENDOMETRIOSIS 

INTESTINAL  ENDOMETRIOSIS  

ENDOMETRIOSIS  IN  SCAR  

ENDOMETRIOSIS  NEC 

ENDOMETRIOSIS  NOS  

PROLAPSE  OF  VAGINAL  WALL  .... 

UTERINE  PROLAPSE  

UTEROVAG  PROLAPS-INCOMPL  .. 
UTEROVAG  PROLAPS-COMPLET  . 
UTERVAGINAL  PROLAPSE  NOS  ... 

POSTOP  VAGINAL  PROLAPSE  

VAGINAL  ENTEROCELE  

OLD  LACER  PELVIC  MUSCLE 

GENITAL  PROLAPSE  NEC  

GENITAL  PROLAPSE  NOS 

URIN-GENITAL  FISTUL,  FEM 

DIGEST-GENIT  FISTUL,  FEM 

GENITAL-SKIN  FISTUL,  FEM  

FEM  GENITAL  FISTULA  NEC 

FEM  GENITAL  FISTULA  NOS  

FOLLICULAR  CYST  OF  OVARY 

CORPUS  LUTEUM  CYST  

OVARIAN  CYST  NEC/NOS  

ACQ  ATROPHY  OVARY  &  TUBE  ... 
PROLAPSE  OF  OVARY  &  TUBE  .... 
TORSION  OF  OVARY  OR  TUBE  .... 
BROAD  LIGAMENT  LACER  SYN  ... 
BROAD  LIGAMENT  HEMATOMA  ... 

NONINFL  DIS  OVA/ADNX  NEC  

NONINFL  DIS  OVA/ADNX  NOS 

POLYP  OF  CORPUS  UTERI  

CHR  UTERINE  SUBINVOLUTN  

HYPERTROPHY  OF  UTERUS  

ENDOMETRIAL  HYPERPLASIA  

HEMATOMETRA 

INTRAUTERINE  SYNECHIAE  

MALPOSITION  OF  UTERUS  

CHR  INVERSION  OF  UTERUS 

DISORDERS  OF  UTERUS  NEC  

DISORDER  OF  UTERUS  NOS  

EROSION/ECTROPION  CERVIX  .... 

DYSPLASIA  OF  CERVIX  

LEUKOPUKIA  OF  CERVIX  

OLD  LACERATION  OF  CERVIX  

STRICTURE  OF  CERVIX  

INCOMPETENCE  OF  CERVIX  

HYPERTROPHIC  ELONG  CERVX  .. 

MUCOUS  POLYP  OF  CERVIX 

NONINFLAM  DIS  CERVIX  NEC 

NONINFLAM  DIS  CERVIX  NOS 

DYSPLASIA  OF  VAGINA 

LEUKOPLAKIA  OF  VAGINA 

STRICTURE  OF  VAGINA  
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MDC 


ICD-9 


56 
56 
56 
56 
97 
97 
56 
56 
56 
97 
97 
97 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
41 
18 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
41 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56. 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 


6233 

6234 

6235 

6236 

6237 

6238 

6239 

6240 

6241 

6242 

6243 

6244 

6245 

6246 

6248 

6249 

6250 

6251 

6252 

6253 

6254 

6255 

6256 

6258 

6259 

6260 

S261 

6262 

6263 

6264 

6265 

6266 

6267 

6268 

6269 

6270 

6271 

6272 

6273 

6274 

6278 

6279 

6280 

6281 

6282 

6283 

6284 

6288 

6289 

6290 

6291 

6298 

6299 

630 

631 

632 

6330 

6331 

6332 

6338 

6339 

63400 

63401 

63402 

63410 

63411 

63412 

63420 

63421 

63422 

63430 

63431 

63432 

63440 

63441 

63442 


ICD-9  Deacripdon 


TIGHT  HYMENAL  RING  

OLD  VAGINAL  LACERATION  

NONINFECT  VAG  LEUKORRHEA 

VAGINAL  HEMATOMA  

POLYP  OF  VAGINA 

NONINFLAM  DIS  VAGINA  NEC  .... 
NONINFLAM  DIS  VAGINA  NOS  .„ 

DYSTROPHY  OF  VULVA 

ATROPHY  OF  VULVA  — 

HYPERTROPHY  OF  CUTORIS  ..» 

HYPERTROPHY  OF  LABIA 

OLD  LACERATION  OF  VULVA 

HEMATOMA  OF  VULVA 

POLYP  OF  LABIA  AND  VULVA  .... 

NONINFLAM  DIS  VULVA  NEC  

NONINFLAM  DIS  VULVA  NOS  

DYSPAREUNIA — 

VAGINISMUS 

MITTELSCHMERZ  ™.-. 

DYSMENORRHEA — 

PREMENSTRUAL  TENSION 

PELVIC  CONGESTION  SYND  — 
FEM  STRESS  INCONTINENCE  .... 
FEM  GENITAL  SYMPTOMS  NEC  . 
FEM  GENITAL  SYMPTOMS  NOS  . 
ABSENCE  OF  MENSTRUATION  .. 

SCANTY  MENSTRUATION  

EXCESSIVE  MENSTRUATION  ..._ 

PUBERTAL  MENORRHAGIA 

IRREGULAR  MENSTRUATION  ..... 

OVULATION  BLEEDING  

METRORRHAGIA  ..._ 


POSTCOITAL  BLEEDING  ™ 

MENSTRUAL  DISORDER  NEC  

MENSTRUAL  DISORDER  NOS  

PREMENOPAUSE  MENORRHAGIA 
POSTMENOPAUSAL  BLEEDING  .... 

FEMALE  CLIMACTERIC  STATE  

ATROPHIC  VAGINITIS  ._ 

ART1FIC  MENOPAUSE  STATES  

MENOPAUSAL  DISORDER  NEC 

MENOPAUSAL  DISORDER  NOS  .... 

INFERTILITY-ANOVULATION  

INFERTIL-PITUITARY  ORIG  

INFERTIUTY-TUBAL  ORIGIN  

INFERTILITY-UTERINE  ORIG 

INFERTIL-CERVICAL  ORIG  

FEMALE  INFERTILITY  NEC 

FEMALE  INFERTILITY  NOS  

HEMATOCELE,  FEMALE  NEC  

HYDROCELE  CANAL  NUCK-FEM  ... 

FEMALE  GENITAL  DIS  NEC 

FEMALE  GENITAL  DIS  NOS  

HYDATIDIFORM  MOLE  

OTH  ABN  PROD  CONCEPTION 

MISSED  ABORTION „ 

ABDOMINAL  PREGNANCY  

TUBAL  PREGNANCY  

OVARIAN  PREGNANCY  

ECTOPIC  PREGNANCY  NEC 

ECTOPIC  PREGNANCY  NOS 

SPON  ABOR  W  PEL  INF-UNSP  

SPON  ABOR  W  PELV  INF-INC 

SPON  ABOR  W  PEL  INF-COMP  

SPON  ABORT  W  HEMORR-UNSP  .. 

SPON  ABORT  W  HEMORR-INC 

SPON  ABORT  W  HEMORR-COMP  . 
SPON  AB  W  PEL  DAMAG-UNSP  .... 

SPON  AB  W  PELV  DAMAG-INC 

SPON  AB  W  PEL  DAMAG-COMP  ... 

SPON  AB  W  REN  FAIL-UNSP  

SPON  AB  W  REN  FAIL-INC .__ 

SPON  AB  W  REN  FAIL-COMP  ........ 

SPON  AB  W  METAB  DIS-UNSP 

SPON  AB  W  METAB  DIS-INC 

I  SPON  AB  W  METAB  DIS-COMP  


MDC 


56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
S6 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
56 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
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ICD-9 


ICD-9  Description 


MDC 


63450 

63451 

63452 

63460 

63461 

63462 

63470 

63471 

63472 

63480 

63481 

63482 

63490 

63491 

63492 

63500 

63501 

63502 

63510 

63511 

63512 

63520 

63521 

63522 

63530 

63531 

63532 

63540 

63541 

63542 

63550 

63551 

63552 

63560 

63561 

63562 

63570 

63571 

63572 

63580 

63581 

63582 

63590 

63591 

63592 

63600 

63601 

63602 

63610 

63611 

63612 

63620 

63621 

63622 

63630 

63631 

63632 

63640 

63641 

63642 

63660 

63651 

63652 

63660 

63661 

63662 

63670 

63671 

63672 

63680 

63681 

63682 

63690 

63691 

63692 

63700 


SPON  ABORT  W  SHOCK-UNSP  ... 

SPON  ABORT  W  SHOCK-INC 

SPON  ABORT  W  SHOCK-COMP  .. 
SPON  ABORT  W  EMBOL-UNSP  ... 

SPON  ABORT  W  EMBOL-INC  

SPON  ABORT  W  EMBOL-COMP  .. 
SPON  AB  W  COMPL  NEC-UNSP  .. 

SPON  AB  W  COMPL  NEC-INC 

SPON  AB  W  COMPL  NEC-COMP  . 
SPON  AB  W  COMPL  NOS-UNSP  .. 

SPON  AB  W  COMPL  NOS-INC  

SPON  AB  W  COMPL  NOS-COMP  . 
SPON  ABORT  UNCOMPL-UNSP  .. 

SPON  ABORT  UNCOMPL-INC  

SPON  ABORT  UNCOMPL-COMP  .. 

LEG  ABOR  W  PELV  INF-UNSP 

LEG  ABOR  W  PELV  INF-INC 

LEG  ABOR  W  PELV  INF-COMP  .... 
LEGAL  ABOR  W  HEMORR-UNSP  . 
LEGAL  ABORT  W  HEMORR-INC  .. 
LEGAL  ABOR  W  HEMORR-COMP 
LEG  AB  W  PELV  DAMAG-UNSP  ... 

LEG  AB  W  PELV  DAMAG-INC 

LEG  AB  W  PELV  DAMAG-COMP  .. 

LEG  ABOR  W  REN  FAIL-UNSP 

LEG  ABOR  W  REN  FAIL-INC  

LEG  ABOR  W  REN  FAIL-COMP 

LEG  AB  W  METAB  DIS-UNSP 

LEG  AB  W  METAB  DIS-INC 

LEG  AB  W  METAB  DIS-COMP  

LEGAL  ABORT  W  SHOCK-UNSP  ... 

LEGAL  ABORT  W  SHOCK-INC  , 

LEGAL  ABORT  W  SHOCK-COMP  .. 
LEGAL  ABORT  W  EMBOL-UNSP  ... 

LEGAL  ABORT  W  EMBOL-INC 

LEGAL  ABORT  W  EMBOL-COMP  ., 

LEG  AB  W  COMPL  NEC-UNSP  

LEG  AB  W  COMPL  NEC-INC 

LEG  AB  W  COMPL  NEC-COMP  

LEG  AB  W  COMPL  NOS-UNSP 

LEG  AB  W  COMPL  NOS-INC  ....;.„. 

LEG  AB  W  COMPL  NOS-COMP 

LEGAL  ABORT  UNCOMPL-UNSP  ., 

LEGAL  ABORT  UNCOMPL-INC  

LEGAL  ABORT  UNCOMPL-COMP  , 

lUEG  AB  W  PELV  INF-UNSP  , 

ILLEG  AB  W  PELV  INF-INC  , 

ILLEG  AB  W  PELV  INF-COMP  

ILLEG  AB  W  HEMORR-UNSPEC  ... 

ILLEG  AB  W  HEMORR-INC  

ILLEG  AB  W  HEMORR-COMP 

ILLEG  AB  W  PEL  DAMG-UNSP 

ILLEG  AB  W  PEL  DAMAG-INC  

ILLEG  AB  W  PEL  DAMG-COMP  

ILLEG  AB  W  REN  FAIL-UNSP  

ILLEG  AB  W  REN  FAIL-INC  

ILLEG  AB  W  REN  FAIL<;OMP  

ILLEG  AB  W  MET  DIS-UNSP 

ILLEG  AB  W  METAB  DIS-INC 

ILLEG  AB  W  MET  DIS-COMP 

ILLEG  ABORT  W  SHOCK-UNSP  .... 

ILLEG  ABORT  W  SHOCK-INC  

ILLEG  ABORT  W  SHOCK-COMP  ... 

ILLEG  AB  W  EMBOLISM-UNSP  

ILLEG  AB  W  EMBOLISM-INC  

ILLEG  AB  W  EMBOLISM-COMP 

ILLG  AB  W  COMPL  NEC-UNSP  

ILLEG  AB  W  COMPL  NEC-INC 

ILLG  AB  W  COMPL  NEC-COMP  .... 

ILLG  AB  W  COMPL  NOS-UNSP  

ILLEG  AB  W  COMPL  NOS-INC  

ILLG  AB-W  COMPL  NOS-COMP  .... 
ILLEG  ABORT  UNCOMPL-UNSP  ... 

ILLEG  ABORT  UNCOMPL-INC  

ILLEG  ABORT  UNCOMPL-COMP  ... 
ABORT  NOS  W  PEL  INF-UNSP  


57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
•57 
57 
57 
57 
57 
57 
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ICD-9 


ICD-9  Description 


MDC 


63701 

63702 

63710 

63711 

63712 

63720 

63721 

63722 

63730 

63731 

63732 

63740 

63741 

63742 

63750 

63751 

63752 

63760 

63761 

63762 

63770 

63771 

63772 

63780 

63781 

63782 

63790 

63791 

63792 

6380 

6381 

6382 

6383 

6384 

6385 

6386 

6387 

6388 

6389 

6390 

6391 

6392 

6393 

6394 

6395 

6396 

6398 

6399 

64000 

•64001 

64003 

64080 

•64081 

64083 

64090 

•64091 

64093 

64100 

•64101 

64103 

64110 

•64111 

64113 

64120 

64121 

64123 

64130 

64131 

64133 

64180 

•64181 

64183 

64190 

•64191 

64193 

64200 


ABORT  NOS  W  PEL  INF-INC  

ABORT  NOS  W  PEL  INF-COMP 

ABORT  NOS  W  HEMORR-UNSP  .... 

ABORT  NOS  W  HEMORR-INC  

ABORT  NOS  W  HEMORR-COMP  ... 
AB  NOS  W  PELV  DAMAG-UNSP  .... 

AB  NOS  W  PELV  DAMAG-INC  

AB  NOS  W  PELV  DAMAG-COMP  ... 
AB  NOS  W  RENAL  FAIL-UNSP  ....... 

AB  NOS  W  RENAL  FAIL-INC 

AB  l«DS  W  RENAL  FAIL-COMP  

AB  NOS  W  METAB  DIS-UNSP  ........ 

AB  NOS  W  METAB  DIS-INC  

AB  NOS  W  METAB  DIS-COMP  . 

ABORT  NOS  W  SHOCK-UNSP  

ABORT  NOS  W  SHOCK-INC  

ABORT  NOS  W  SHOCK-COMP 

AB  NOS  W  EMBOUSM-UNSP 

AB  NOS  W  EMBOLISM-INC _. 

AB  NOS  W  EMBOLISM-COMP  

AB  NOS  W  COMPL  NEC-UNSP  

AB  NOS  W  COMPL  NEC-INC  

AB  NOS  W  COMPL  NEC-COMP  .... 

AB  NOS  W  COMPL  NOS-UNSP  

AB  NOS  W  COMPL  NOS-INC 

AB  NOS  W  COMPL  NOS-COMP  .... 

AB  NOS  UNCOMPLICAT-UNSP  

AB  NOS  UNCOMPUCAT-INC  

AB  NOS  UNCOMPUCAT-COMP  .... 

ATTEM  ABORT  W  PELVIC  INF  

ATTEM  ABORT  W  HEMORRHAGE 
ATTEM  ABORT  W  PELV  DAMAG  .. 

ATTEM  ABORT  W  RENAL  FAIL  

ATTEM  ABOR  W  METABOL  DIS  .... 

ATTEM  ABORTION  W  SHOCK 

ATTEMP  ABORT  W  EMBOLISM  ..... 
ATTEMP  ABORT  W  COMPL  NEC  .. 
ATTEMP  ABORT  W  COMPL  NOS  .. 
ATTEMPTED  ABORT  UNCOMPL  ... 

POSTABORTION  GU  INFECT  

POSTABORTION  HEMORRHAGE  .. 

POSTABORT  PELVIC  DAMAGE 

POSTABORT  RENAL  FAILURE  

POSTABORT  METABOLIC  DIS  

POSTABORTION  SHOCK  

POSTABORTION  EMBOUSM „.. 

POSTABORTION  COMPL  NEC  — 

POSTABORTION  COMPL  NOS 

THREATENED  ABORT-UNSPEC  ... 
THREATENED  ABORT-DEUVER  ... 
THREATEN  ABORT-ANTEPART  _.. 
HEM  EARLY  PREG  NEC-UNSP  .».. 
HEM  EARLY  PREG  NEC-DEUV  ..„ 
HEM  EARLY  PG  NEC-ANTEPAR  ... 
HEMORR  EARLY  PREG-UNSPEC  . 
HEM  EARLY  PREG-DEUVERED  „.. 
HEM  EARLY  PREG-ANTEPART  ..... 

PUCENTA  PREVIA-UNSPEC  

PLACENTA  PREVIA-DEUVER 

PLACENTA  PREVIA-ANTEPART  .... 
PLACENTA  PREV  HEM-UNSPEC  .. 

PLACENTA  PREV  HEM-DELIV  

PLACEN  PREV  HEM-ANTEPART  ... 
PREM  SEPAR  PLACEN-UNSPEC  .. 

PREM  SEPAR  PLACEN-DELIV 

PREM  SEPAR  PLAC-ANTEPART  _. 

COAG  DEF  HEMORR-UNSPEC  

COAG  DEF  HEMORR-DEUVER 

COAG  DEF  HEMORR-ANTEPART  . 
ANTEPART  HEM  NEC-UNSPEC  .... 
ANTEPARTUM  HEM  NEC-DEUV  „ 
ANTEPART  HEM  NEC-ANTEPAR  .. 
ANTEPART  HEM  NOS-UNSPEC  .... 
ANTEPARTUM  HEM  NOS-DEUV  ... 
ANTEPART  HEM  NOS-ANTEPAR  .. 
ESSEN  HYPERTEN  PREG-UNSP  .. 


57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 

"57 
57 


57 
57 


57 
57 

"57 
57 

"57 
57 
57 
57 
57 
57 
57 
57 

■57 
57 


57 
57 
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ICD-9 


ICD-9  Description 


MDC 


•64201 

•64202 

64203 

64204 

64210 

•64211 

•64212 

64213 

64214 

64220 

•64221 

•64222 

64223 

64224 

64230 

•64231 

•64232 

64233 

64234 

64240 

•64241 

•64242 

64243 

64244 

64250 

•64251 

•64252 

64253 

64254 

64260 

•64261 

•64262 

64263 

64264 

64270 

•64271 

•64272 

64273 

64274 

64290 

•64291 

•64292 

64293 

64294 

64300 

•64301 

64303 

64310 

•64311 

64313 

64320 

•64321 

64323 

64380 

•64381 

•64383 

64390 

•64391 

•64393 

64400 

64403 

•64410 

64413 

64420 

•64421 

64500 

•64501 

64503 

64600 

•64601 

64603 

64610 

•64611 

•64612 

64613 

64614 


ESSEN  HYPERTEN-OEUVERED  

ESSEN  HYPERTEN-DEL  W  P/P  

ESSEN  HYPERTEN-ANTEPART  

ESSEN  HYPERTEN-POSTPART  

RENAL  HYPERTEN  PREG-UNSP  

RENAL  HYPERTEN  PG-DELIV 

RENAL  HYPERTEN-DEL  P/P 

RENAL  HYPERTEN-ANTEPART  

RENAL  HYPERTEN-POSTPART  

OLD  HYPERTEN  PREG-UNSPEC  

OLD  HYPERTEN  NEC-DELIVER  

OLD  HYPERTEN-DELIV  W  PIP  

OLD  HYPERTEN  NEC-ANTEPAR  

OLD  HYPERTEN  NEC-POSTPAR  

TRANS  HYPERTEN  PREG-UNSP  

TRANS  HYPERTEN-DELIVERED  

TRANS  HYPERTEN-DEL  W  P/P  

TRANS  HYPERTEN-ANTEPART  

TRANS  HYPERTEN-POSTPART  

MILD/NOS  PREECLAMP-UNSP 

MILD/NOS  PREECLAMP-DELIV  

MILD  PREECLAMP-DEL  W  P/P 

MILD/NOS  PREECLAMP-ANTEP 

MILD/NOS  PREECLAMP-P/P  

SEVERE  PREECLAMP-UNSPEC  

SEVERE  PREECLAMP-DELIVER  

SEV  PREECUVMP-DEL  W  P/P  

SEV  PREECLAMP-ANTEPARTUM  ...... 

SEV  PREECLAMP-POSTPARTUM  

ECLAMPSIA-UNSPECIFIED 

ECLAMPSIA-DELIVERED  

eclampsia-dEliv  w  pip 

ECLAMPSIA-ANTEPARTUM  

ECLAMPSIA-POSTPARTUM 

TOX  W  OLD  HYPERTEN-UNSP  

TOX  W  OLD  HYPERTEN-DELIV 

TOX  W  OLD  HYP-DEL  W  P/P 

TOX  W  OLD  HYPER-ANTE  PART  

TOX  W  OLD  HYPER-POSTPART  

HYPERTEN  PREG  NOS-UNSPEC  

HYPERTENS  NOS-DELIVERED  

HYPERTENS  NOS-DEL  W  P/P 

HYPERTENS  NOS-ANTEPARTUM 

HYPERTENS  NOS-POSTPARTUM  .„.. 

MILD  HYPEREM  GRAV-UNSPEC  

MILD  HYPEREM  GRAV-DELIV  

MILD  HYPEREMESIS-ANTEPAR 

HYPEREM  W  METAB  DIS-UNSP  

HYPEREM  W  METAB  DIS-DEL  

HYPEREM  W  METAB-ANTEPART  

LATE  VOMIT  OF  PREG-UNSP  

LATE  VOMIT  OF  PREG-DELIV 

LATE  VOMIT  PREG-ANTEPART  

VOMIT  COMPL  PREG-UNSPEC 

VOMIT  COMPL  PREG-DEUVER  „, 

VOMIT  COMPL  PREG-ANTEPAR 

VOMIT  OF  PREG  NOS-UNSPEC  

VOMIT  OF  PREG  NOS-DEUV  

VOMIT  OF  PG  NOS-ANTEPART 

THREAT  PREM  LABOR-UNSPEC  

THRT  PREM  LABOR- ANTE  PART 

THREAT  LABOR  NEC-UNSPEC 

THREAT  LABOR  NEC-ANTEPAR , 

EARLY  ONSET  DELIV-UNSPEC  „., 

EARLY  ONSET  DELIVERY-DEL 

PROLONGED  PREG-UNSPEC  , 

PROLONGED  PREG-DELIVERED 

PROLONGED  PREG-ANTEPART 

PAPYRACEOUS  FETUS-UNSPEC  

PAPYRACEOUS  FETUS-DELIV 

PAPYRACEOUS  FET-ANTEPAR  

EDEMA  IN  PREG-UNSPEC  

EDEMA  IN  PREG-DELIVERED  

EDEMA  IN  PREG-DEL  W  P/P 

EDEMA  IN  PREG-ANTEPARTUM 

EDEMA  IN  PREG-POSTPARTUM  


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 


57 
57 


57 
57 

57 
57 


57 
57 
57 
57 
57 
57 


57 


57 
57 


57 
57 


57 
57 
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ia>-9 


ICD-9  Description 


MDC 


64620 
•64621 
•64622 
•64623 
64624 
64630 
•64631 
64633 
64640 
•64641 
•64642 
64643 
64644 
64650 
•64651 
•64652 
64653 
64654 
64660 
•64661 
•64662 
64663 
64664 
64670 
•64671 
64673 
64680 
•64681 
•64682 
64683 
64684 
64690 
•64691 
64693 
64700 
•64701 
•64702 
64703 
64704 
64710 
•64711 
•64712 
64713 
64714 
64720 
•64721 
•64722 
64723 
64724 
64730 
•64731 
•64732 
64733 
64734 
64740 
•64741 
•64742 
64743 
64744 
64760 
•64751 
•64752 
64753 
64754 
64760 
•64761 
•64762 
64763 
64764 
64780 
•64781 
•64782 
64783 
64784 
64790 
•64791 


RENAL  DIS  PREG  NOS-UNSP 

RENAL  DIS  NOS-DELIVERED  . 

RENAL  DIS  NOS-DEL  W  P/P 

RENAL  DIS  NOS-ANTEPARTUM  .. 
RENAL  DIS  NOS-POSTPARTUM  .. 
HABITUAL  ABORTER-UNSPEC  .... 
HABITUAL  ABORTER-DELIVER  .... 

HABITUAL  ABORT-ANTEPART  

NEURITIS  OF  PREG-UNSPEC 

NEURITIS-DELIVERED  

NEURITIS-DELIVERED  W  P/P  ._.... 
NEURITIS  OF  PREG-ANTEPAR  .... 
NEURITIS  OF  PREG-POSTPAR  .... 

BACTERIURIA  PREG-UNSPEC 

ASYM  BACTERIURIA-DELIVER  .... 

ASY  BACTERURIA-DEL  W  P/P  

ASY  BACTERIURIA-ANTEPART  .... 
ASY  BACTERIURIA-POSTPART  ... 

GU  INFECT  IN  PREG-UNSPEC 

GU  INFECTION-DELIVERED  

GU  INFECTION-DELIV  W  PIP  

GU  INFECTION-ANTEPARTUM 

GU  INFECTION-POSTPARTUM  .... 

LIVER  DIS  IN  PREG-UNSPEC 

LIVER  DISORDER-DELIVERED  .... 

UVER  DISORDER-ANTEPART 

PREG  COMPL  NEC-UNSPEC  

PREG  COMPL  NEC-DEUVERED  ., 
PREG  COMPL  NEC-DEL  W  P/P  ... 
PREG  COMPL  NEC-ANTEPART  .. 
PREG  COMPL  NEC-POSTPAh  I  .. 

PREG  COMPL  NOS-UNSPEC  

PREG  COMPL  NOS-DELIVERED  . 
PREG  COMPL  NOS-ANTEPART  ... 

SYPHILIS  IN  PREG-UNSPEC  , 

SYPHILIS-DELIVERED 

SYPHILIS-DELIVERED  W  PIP  

SYPHIUS-ANTEPARTUM  

SYPHILIS-POSTPARTUM  

GONORRHEA  IN  PREG-UNSPEC 

GONORRHEA-DELIVERED  

GONORRHEA-DELIVER  W  P/P 

GONORRHEA-ANTE  PARTUM  

GONORRHEA-POSTPARTUM 

OTHER  VD  IN  PREG-UNSPEC  .... 

OTHER  VD-DELIVERED 

OTHER  VD-DEUVERED  W  P/P  .... 

OTHER  VD-ANTEPARTUM 

OTHER  VD-POSTPARTUM 

TB  IN  PREG-UNSPECIFIED  

TUBERCULOSIS-DEUVERED 

TUBERCULOSIS-DEUV  W  PIP  

TUBERCULOSIS-ANTEPARTUM  ... 
TUBERCULOSIS-POSTPARTUM  ., 

MAURIA  IN  PREG-UNSPEC  

MALARIA-DELIVERED  

MALARIA-DELIVERED  W  PIP 

MALARIA-ANTEPARTUM  

MALARIA-POSTPARTUM 

RUBELLA  IN  PREG-UNSPEC 

RUBELLA-DELIVERED...- 

RUBELLA-DELIVERED  W  P/P  

RUBELLA-ANTE  PARTUM  

RUBELLA-POSTPARTUM  

OTH  VIRUS  IN  PREG-UNSPEC  .... 

OTH  VIRAL  DIS-DELIVERED 

OTH  VIRAL  DIS-DEL  W  P/P  

OTH  VIRAL  DIS-ANTEPARTUM  ... 
OTH  VIRAL  DIS-POSTPARTUM  .... 

INF  DIS  IN  PREG  NEC-UNSP  , 

INFECT  DIS  NEC-DELIVERED 

INFECT  DIS  NEC-DEL  W  PIP 

INFECT  DIS  NEC-ANTEPART  , 

INFECT  DIS  NEC-POSTPART 

INFECT  IN  PREG  NOS-UNSP  , 

INFECT  NOS-DEUVERED  


57 


57 
57 
57 

87 
57 


57 
57 
57 


57 
57 
57 


67 
57 
57 


57 
57 


57 
57 
57 


57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 
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ICD-9 


•64792 
64793 
64794 
64800 

•64aoi 

•64602 

64803 

64804 

64810 

•64811 

•64812 

64813 

64814 

64820 

•64821 

•64822 

64823 

64824 

64830 

•64831 

•64832 

64833 

64834 

64840 

•64841 

•64842 

64843 

64844 

64850 

•64861 

•64852 

64853 

64854 

64860 

•64861 

•64862 

64863 

64864 

64870 

•64871 

•64872 

64873 

64874 

64880 

•64881 

•64882 

64883 

64884 

64890 

•64891 

•64892 

64893 

64894 

•650 

65100 

•65101 

65103 

65110 

•65111 

66113 

66120 

•65121 

66123 

65130 

•85131 

65133 

66140 

•65141 

65143 

65150 

•65151 

65153 

65160 

•65161 

65163 

65180 


INFECT  NOS-DEUVER  W  PIP  

INFECT  NOS-ANTEPARTUM 

INFECT  NOS-POSTPARTUM  

DIABETES  IN  PREG-UNSPEC  

DIABETES-DELIVERED  ....: 

DIABETES-DELIVERED  W  PIP 

DIABETES-ANTEPARTUM  

DIABETES-POSTPARTUM 

THYROID  DYSFUN  PREG-UNSP 

THYROID  DYSFUNC-DELIVER  

THYROID  DYSFUN-OEL  W  PIP 

THYROID  DYSFUNC-ANTEPART  

THYROID  DYSFUNC-POSTPART  

ANEMIA  IN  PREG-UNSPEC  

ANEMIA-DELIVERED  

ANEMIA-DELIVERED  W  PIP 

ANEMIA-ANTEPARTUM  

ANEMIA-POSTPARTUM 

DRUG  DEPEND  PREG-UNSPEC  ...... 

DRUG  DEPENDENCE-DELIVER  

DRUG  DEPENDEN-DEL  W  PIP  

DRUG  DEPENDENCE-ANTEPART  .... 
DRUG  DEPENDENCE-POSTPART  .... 

MENTAL  DIS  PREG-UNSPEC  

MENTAL  DISORDER-DELIVER  

MENTAL  DIS-DEUV  W  PIP 

MENTAL  DISORDER-ANTEPART  

MENTAL  DISORDER-POSTPART  

CONGEN  CV  DIS  PREG-UNSP 

CONGEN  CV  DIS-DELIVERED 

CONGEN  CV  DIS-DEL  W  PIP 

CONGEN  CV  DIS-ANTEPARTUM  

CONGEN  CV  DIS-POSTPARTUM  

CV  DIS  NEC  PREG-UNSPEC  

CV  DIS  NEC  PREG-DELIVER 

CV  DIS  NEC-DELIVER  W  PIP  

CV  DIS  NEC-ANTEPARTUM 

CV  DIS  NEC-POSTPARTUM  

BONE  DISORD  IN  PREG-UNSP 

BONE  DISORDER-DELIVERED 

BONE  DISORDER-DEL  W  PIP  

BONE  DISORDER-ANTEPARTUM  

BONE  DtSORDER-POSTPARTUM  

ABN  GLUCOSE  IN  PREG-UNSP  

ABN  GLUCOSE  TOLER-DELIV 

ABN  GLUCOSE-DELIV  W  PIP  

ABN  GLUCOSE-ANTEPARTUM  „.. 

ABN  GLUCOSE-POSTPARTUM  

OTH  CURR  COND  PREG-UNSP  

OTH  CURR  COND-DELIVERED  

OTH  CURR  COND-DEL  W  PIP 

OTH  CURR  COND-ANTEPARTUM  ..„. 
OTH  CURR  COND-POSTPARTUM  .... 

NORMAL  DELIVERY  

TWIN  PREGNANCY-UNSPEC  

TWIN  PREGNANCY-DEUVERED  . 

TWIN  PREGNANCY-ANTEPART  

TRIPLET  PREGNANCY-UNSPEC 

TRIPLET  PREGNANCY-DELIV  

TRIPLET  PREG-ANTEPARTUM  „.. 

QUADRUPLET  PREG-UNSPEC  

QUADRUPLET  PREG-DELIVER  

QUADRUPLET  PREG-ANTEPART  

TWINS  W  FETAL  LOSS-UNSP  

TWINS  W  FETAL  LOSS-DEL  _. 

TWINS  W  FETAL  LOSS-ANTE  

TRIPLETS  W  FET  LOSS-UNSP „... 

TRIPLETS  W  FET  LOSS-DEL 

TRIPLETS  W  FET  LOSS-ANTE  

QUADS  W  FETAL  LOSS-UNSP 

QUADS  W  FETAL  LOSS-DEL 

QUADS  W  FETAL  LOSS-ANTE  

MULT  GES  W  FET  LOSS-UNSP  

MULT  GES  W  FET  LOSS-DEL  

MULT  GES  W  FET  LOSS-ANTE 

MULTI  GESTAT  NEC-UNSPEC  ™ 


ICD-9  Description 


MOO 


57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 


57 

57 
57 


57 
57 

~57 
57 


57 
57 

57 
57 


57 
57 
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ICD-9 


•65181 
65183 
65190 
•65191 
65193 
65200 
•65201 
65203 
65210 
•65211 
65213 
65220 
•65221 
65223 
65230 
•65231 
65233 
65240 
•65241 
65243 
65250 
•65251 
65253 
65260 
•65261 
65263 
65270 
•65271 
65273 
65280 
•65281 
65283 
65290 
•65291 
65293 
65300 
•65301 
65303 
65310 
•65311 
65313 
65320 
•65321 
65323 
65330 
•65331 
65333 
65340 
•65341 
65343 
65350 
•65351 
65353 
65360 
•65361 
65363 
65370 
•65371 
65373 
65380 
•65381 
65383 
•66390 
•65391 
65393 
65400 
•65401 
•65402 
65403 
65404 
65410 
•65411 
•65412 
65413 
65414 
65420 


ICD-9  Description 


MULTI  GESTAT  NEC-DELIVER 

MULTI  GEST  NEC-ANTEPART 

MULTI  GESTAT  NOS-UNSPEC 

MULT  GESTATION  NOS-DELIV  

MULTI  GEST  NOS-ANTEPART  

UNSTABLE  LIE-UNSPECIFIED _. 

UNSTABLE  LIE-DELIVERED  

UNSTABLE  LIE-ANTEPARTUM  

CEPHALIC  VERS  NOS-UNSPEC  ... 

CEPHAUC  VERS  NOS-DEUV  

CEPHAL  VERS  NOS-ANTEPART  ... 
BREECH  PRESENTAT-UNSPEC  .... 
BREECH  PRESENTAT-DEUVER  ... 
BREECH  PRESENT-ANTEPART  .... 

TRANSV/OBLIQ  LIE-UNSPEC  

TRANSVER/OBUQ  LIE-DELIV 

TRANSV/OBLIQ  LIE-ANTEPAR  

FACE/BHOW  PRESENT-UNSPEC  . 

FACE/BROW  PRESENT-OEUV  

FACE/BROW  PRES-ANTEPART  .... 
HIGH  HEAD  AT  TERM-UNSPEC  ..- 

HIGH  HEAD  AT  TERM-DEUV 

HIGH  HEAD  TERM-ANTEPART  ...„. 
MULT  GEST  MALPRESEN-UNSP  .. 

MULT  GEST  MALPRES-OELIV 

MULT  GES  MALPRES-ANTEPAR  .. 

PROLAPSED  ARM-UNSPEC  

PROLAPSED  ARM-DEUVERED 

PROLAPSED  ARM-ANTEPART 

MALPOSITION  NEC-UNSPEC  

MALPOSITION  NEC-DEUVER 

MALPOSITION  NEC-ANTEPART  .... 

MALPOSITION  NOS-UNSPEC 

MALPOSITION  NOS-DEUVER  

MALPOSITION  NOS-ANTEPART  .... 
PELVIC  DEFORM  NOS-UNSPEC  ... 

PELVIC  DEFORM  NOS-DEUV  

PELV  DEFORM  NOS-ANTEPART  .. 
CONTRACT  PELV  NOS-UNSPEC  .. 

CONTRACT  PELV  NOS-DEUV 

CONTRAC  PELV  NOS-ANTEPAR  .. 
INLET  CONTRACTION-UNSPEC  .... 

INLET  CONTRACTION-DEUV  

INLET  CONTRACT-ANTEPART 

OUTLET  CONTRACTION-UNSP 

OUTLET  CONTRACTION-DEUV  ... 
OUTLET  CONTRACT-ANTEPART  . 

FETOPELV  DISPROP-UNSPEC  

FETOPELV  DISPROPOR-OEUV  ... 
FETOPEL  DISPROP-ANTEPART  .. 
FETAL  OISPROP  NOS-UNSPEC  ... 

FETAL  DISPROP  NOS-DEUV  

FETAL  DISPRO  NOS-ANTEPAR  ... 
HYDROCEPHAl  FETUS-UNSPEC 
HYDROCEPH  FETUS-DEUVER  .... 
HYDROCEPH  FETUS-ANTEPART 
OTH  ABN  FET  DISPROP-UNSP  .... 

OTH  ABN  FET  DISPRO-DELIV 

OTH  ABN  FET  DISPRO-ANTEP  .... 
DISPROPORTION  NEC-UNSPEC  . 

DISPROPORTION  NEC-DELIV  

DISPROPOR  NEC-ANTEPARTUM 
DISPROPORTION  NOS-UNSPEC  . 

DISPROPORTION  NOS-DELIV 

DISPROPOR  NOS-ANTEPARTUM 
CONG  ABN  UTER  PREG-UNSP  .... 

CONGEN  ABN  UTERUS-DEUV 

CONG  ABN  UTER-DEL  W  PIP  

CONGEN  ABN  UTER-ANTEPART  . 
CONGEN  ABN  UTER-POSTPART  . 

UTER  TUMOR  IN  PREG-UNSP 

UTERINE  TUMOR-DEUVERED 

UTERINE  TUMOR-DEL  W  PIP 

UTERINE  TUMOR-ANTEPARTUM 
UTERINE  TUMOR-POSTPARTUM 
PREV  C-DEUVERY  UNSPEC  


MOC 


57 
57 

57 
57 

"57 
57 


57 
57 


57 
57 


57 
57 


57 
57 


57 
57 


57 
57 

"57 
57 

57 
57 


57 
57 

"57 
57 

57 
57 


57 
57 

■57 
57 


57 
57 

57 
57 

57 
57 

"57 
57 


57 


57 
57 


57 
57 
57 


57 
57 
57 
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ICD-9 


•65421 

65423 

65430 

•65431 

•65432 

65433 

65434 

65440 

•65441 

•65442 

65443 

65444 

65450 

•65461 

•65452 

65453 

65454 

65460 

•65461 

•65462 

66463 

65464 

65470 

•65471 

•65472 

65473 

65474 

65480 

•66481 

•65482 

65483 

65484 

65490 

•65491 

•65492 

65493 

65494 

65500 

•65501 

65503 

65510 

•65511 
65513 
66520 

•65521 
65523 
65530 

•65531 
65533 
65540 

•65541 
65543 
65550 

•65551 
65553 
65560 

•65561 
65563 
66580 

•65581 
65583 
65590 

•65591 
65593 
65600 

•65601 
65603 
65610 

•65611 
65613 
65620. 

•65621 
65623 
65630 

'65631 
65633 


PREV  C-DELIVERY-DELIVRD  

PREV  C-DELIVERY-ANTEPART  ... 
RETROVERT  UTERUS-UNSPEC  .. 
RETROVERT  UTERUS-DELIVER  .. 
RETROVERT  UTER-DEL  W  P/P  .... 
RETROVERT  UTER-ANTEPART  ... 
RETROVERT  UTER-POSTPART  ... 
ABN  GRAV  UTERUS  NEC-UNSP  .. 
ABN  UTERUS  NEC-DELIVERED  ... 

ABN  UTERUS  NEC-DEL  W  P/P 

ABN  UTERUS  NEC-ANTEPART  .... 
ABN  UTERUS  NEC-POSTPART  .... 
CERV  INCOMPET  PREG-UNSP  .... 

CERVICAL  INCOMPET-DELIV 

CERV  INCOMPET-DEL  W  PIP 

CERV  INCOMPET-ANTEPARTUM 
CERV  INCOMPET-POSTPARTUM 
ABN  CERVIX  NEC  PREG-UNSP  ... 
ABN  CERVIX  NEC-DELIVERED  .... 

ABN  CERVtX  NEC-DEL  W  P/P  

ABN  CERVIX  NEC-ANTEPART  

ABN  CERVIX  NEC-POSTPART  

ABN  VAGINA  IN  PREG-UNSP  

ABNORM  VAGINA-DELIVERED  .... 

ABNORM  VAGINA-DEL  W  PJP  

ABNORM  VAGINA-ANTEPARTUM 
ABNORM  VAGINA-POSTPARTUM 
ABN  VULVA  IN  PREG-UNSPEC  .... 
ABNORMAL  VULVA-DELIVERED  .. 
ABNORMAL  VULVA-DEL  W  PIP  ..... 
ABNORMAL  VULVA-ANTEPART  ... 
ABNORMAL  VULVA-POSTPART  ... 

ABN  PEL  NEC  IN  PREG-UNSP  

ABN  PELV  ORG  NEC-DEUVER  .... 

ABN  PELV  NEC-DELIV  W  P/P 

ABN  PELV  ORG  NEC-ANTEPAR  .. 
ABN  PELV  ORG  NEC-POSTPAR  .. 
FETAL  CNS  MALFORM-UNSPEC  ., 

FETAL  CNS  MALFORM-DELIV  

FETAL  CNS  MALFOR-ANTEPAR  ... 
FETAL  CHROMOS  ABN-UNSPEC  .. 
FETAL  CHROMOSO  ABN-DEUV  ... 
FET  CHROMO  ABN-ANTEPART  .... 

FAMIL  HEREDIT  DIS-UNSPEC 

FAMIL  HEREDIT  DIS-DELIV  

FAMIL  HERED  DIS-ANTEPART 

FET  DAMG  0/T  VIRUS-UNSP  

FET  DAMG  D/T  VIRUS-DEUV  

FET  DAMG  D/T  VIRUS-ANTEP  

FET  DAMG  D/T  DIS-UNSPEC  

FET  DAMG  D/T  DIS-DELIVER  

FET  DAMG  D/T  DIS-ANTEPAR  

FETAL  DAMG  D/T  DRUG-UNSP  .... 

FET  DAMAG  D/T  DRUG-DELIV 

FET  DAMG  D/T  DRUG-ANTEPA  .... 

RADIAT  FETAL  DAMAG-UNSP  

RADIAT  FETAL  DAMAG-DELIV  

RADIAT  FET  DAMAG-ANTEPAR  .... 
FETAL  ABNORM  NEC-UNSPEC  .... 
FETAL  ABNORM  NEC-DEUVER  .... 
FETAL  ABNORM  NEC-ANTEPAR  .. 
FETAL  ABNORM  NOS-UNSPEC  .... 
FETAL  ABNORM  NOS-DEUVER  .... 
FETAL  ABNORM  NOS-ANTEPAR  .. 

FETAL-MATERNAL  HEM-UNSP  

FETAL-MATERNAL  HEM-DELIV 

FETAL-MATERN  HEM-ANTEPAH  ... 
RH  ISOIMMUNIZATION-UNSP  ....... 

RH  IS0IMMUNI2AT-DELIVER 

RH  ISOIMMUNIZAT-ANTEPART 

ABO  ISOIMMUNIZATION-UNSP  

ABO  ISOIMMUNIZAT-DELIVER  

ABO  ISOIMMUNIZAT-ANTEPAR  .... 

FETAL  DISTRESS-UNSPEC  

FETAL  DISTRESS-DELIVERED  _ 

FETAL  DISTRESS-ANTEPART 


ICD-9  Description 


MDC 


57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 


57 
57 
57 
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57 


57 
57 
57 


57 
57 


57 
57 


57 
57 


57 
57 


57 
57 

57 
57 


57 
57 


57 
57 


57 
57 


57 
57 

"57 
57 


57 
57 


57 


'tCD-9  Codas  preceded  by  an  astensk  are  codes  that  are  not  valid  as  a  renon  tor  lti«  visit 


Federal  Register / Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 47913 
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ICD-9 


65640 

•65641 

65643 

65650 

•65651 

65653 

65660 

•65661 

65663 

65670 

•65671 

65673 

65680 

•65681 

65683 

65690 

•65691 

65693 

65700 

•65701 

65703 

65800 

•65801 

65803 

65810 

•65811 

65813 

65820 

65821 

65823 

65830 

•65831 

65833 

65840 

•65841 

65843 

65880 

•65881 

65883 

65890 

65891 

65893 

65900 

•65901 

65903 

65910 

•65911 

65913 

65920 

•65921 

65923 

65930 

•65931 

65933 

65940 

•65941 

65943 

65950 

•65951 

65953 

65960 

•65961 

65963 

65980 

•65981 

66983 

66990 

•65991 

65993 

66000 

•66001 

66003 

66010 

•66011 

66013 

66020 


INTRAUTERINE  DEATH-UNSP  

INTRAUTER  DEATH-DELIVER  

INTRAUTER  DEATH-ANTEPART  ... 
POOR  FETAL  GROWTH-UNSPEC  . 

POOR  FETAL  GROWTH-DELIV  

POOR  FETAL  GRTH-ANTEPART  ... 
EXCESS  FETAL  GRTH-UNSPEC  ... 

EXCESS  FETAL  GRTH-DEUV 

EXCESS  FET  GRTH-ANTEPART  ... 
OTH  PLACENT  COND-UNSPEC  .... 
OTH  PLACENT  COND-DELIVER  .... 
OTH  PUCENT  COND-ANTEPAR  .. 
FET/PLAC  PROS  NEC-UNSPEC  .... 

FET/PLAC  PROB  NEC-DELIV 

FET/PLAC  PROB  NEC-ANTEPA 

FET/PUC  PROB  NOS-UNSPEC  .... 

FET/PLAC  PROB  NOS-DELIV  

FET/PLAC  PROB  NOS-ANTEPA  .... 

POLYHYDRAMNIOS-UNSPEC  

POLYHYDRAMNIOS-DELIVERED  .. 
POLYHYDRAMNIOS-ANTEPART  ... 

OLIGOHYDRAMNIOS-UNSPEC 

OLIGOHYDRAMNIOS-DELIVER  

OLIGOHYDRAMNIOS-ANTEPAR  .... 
PREM  RUPT  MEMBRAN-UNSPEC 

PREM  RUPT  MEMBRAN-DELIV  

PREM  RUPT  MEMB-ANTEPART  .... 
PROLONG  RUPT  MEMB-UNSPEC 

PROLONG  RUPT  MEMB-DELIV  

PROLONG  RUP  MEMB^ANTEPAR  . 

ARTIFIC  RUPT  MEMBR-UNSP 

ARTIFIC  RUPT  MEMBR-DELIV  

ARTIF  RUPT  MEMB-ANTEPART  .... 

AMNIOTIC  INFECTION-UNSP  

AMNIOTIC  INFECTION-DELIV 

AMNIOTIC  INFECT-ANTEPART  

AMNIOTIC  PROB  NEC-UNSPEC  .... 

AMNIOTIC  PROB  NEC-DELIV  

AMNION  PROB  NEC-ANTEPART  ... 
AMNIOTIC  PROB  NOS-UNSPEC  ... 

AMNIOTIC  PROB  NOS-DELIV  

AMNION  PROB  NOS-ANTEPART  .. 

FAIL  MECHAN  INDUCT-UNSP  

FAIL  MECH  INDUCT-DELIVER 

FAIL  MECH  INDUCT-ANTEPAR  .... 

FAIL  INDUCTION  NOS-UNSP 

FAIL  INDUCTION  NOS-DELIV  

FAIL  INDUCT  NOS-ANTEPART  

PYREXIA  IN  LABOR-UNSPEC 

PYREXIA  IN  LABOR-DELIVER  

PYREXIA  IN  LABOR-ANTEPAR 

SEPTICEMIA  IN  LABOR-UNSP  

SEPTICEM  IN  LABOR-DELIV  

SEPTICEM  IN  LABOR-ANTEPA  .... 
GRAND  MULTIPARITY-UNSPEC  .. 

GRAND  MULTIPARITY-DEUV  

GRAND  MULTIPARITY-ANTEPA  ... 
ELDERLY  PRIMIGRAVID^JNSP  .... 

ELDERLY  PRIMIGRAVIDA-DEL 

ELDER  PRIMIGRAVID-ANTEPA  .... 
OTH  ADVNCD  MTRNL  AGE  UNS  . 
OTH  ADVNCD  MTRNL  AGE  DEL  .. 
OTH  ADVNCD  MTRNL  AGE  ANT  .. 

COMPLIC  LABOR  NEC-UNSP 

COMPUC  LABOR  NEC-DEUV  

COMPL  LABOR  NEC-ANTEPART  . 

COMPUC  LABOR  NOS-UNSP 

COMPLIC  LABOR  NOS-DELIV  

COMPL  LABOR  NOS-ANTEPART  . 
OBSTRUCT/FET  MALPOS-UNSP  .. 
OBSTRuaFET  MALPOS-OEUV  ... 
OBSTRuaFET  MALPOS-ANTEP  .. 
BONY  PELV  OBSTRUC-UNSPEC  . 
BONY  PELV  OBSTRUCT-DEUV  ... 
BONY  PELV  OBSTRUC-ANTEPA  .. 
ABN  PELV  TISS  OBSTR-UNSP 


ICD-9  Description 


MDC 


57 


57 
57 

57 
57 


57 
57 


57 
57 


57 
57 


57 
57 


57 
57 

57 
57 

"57 
57 
57 
57 
57 


57 
57 


57 
57 

5t 
57 
57 
57 
57 

57 
57 
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57 
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57 
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57 
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57 
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57 
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ICD-9 


ICD-9  Description 


MDC 


66021 
66023 
66030 

•66031 
66033 
66040 

•66041 
66043 
66050 

•66051 
66053 
66060 

•66061 
66063 
66070 

•66071 
66073 
66080 

•66081 
66083 

DOusU 

•66091 
66093 
66100 

•66101 
66103 
66110 

•66111 
66113 
66120 

•66121 
66123 
66130 

•66131 
66133 
66140 

-•66141 
66143 
66190 

•66191 
66193 
66200 

•66201 
66203 
66210 

•66211 
66213 
66220 

•66221 
66223 
66230 

•66231 
66233 
66300 

•66301 
66303 
66310 

•66311 
66313 
66320 

•66321 
66323 
66330 

•66331 
66333 
66340 

•66341 
66343 
66350 

•66351 
66353 
66360 

•66361 
£6363 
66380 

•66381 


ABN  PELV  TIS  OBSTR-DELIV  

abn  pelv  tis  obstr-antep 

PERSIST  OCCIPITPOST-UNSP  

persist  occiptpost-deliv 

PERSIST  OCCIPTPOST-ANTEP  

SHOULDER  DYSTOCIA-UNSPEC 

SHOULDER  DYSTOCIA-DELIV  

SHOULDER  DYSTOCIA-ANTEPA  

LOCKED  TWINS-UNSPECIFIED 

LOCKED  TWINS-DELIVERED  •.....„ 

LOCKED  TWINS-ANTEPARTUM  

FAIL  TRIAL  LAB  NOS-UNSP  - 

FAIL  TRIAL  LAB  NOS-DELIV  „ 

FAIL  TRIAL  LAB  NOS-ANTEP  

FAILED  FORCEP  NOS-UNSPEC 

FAILED  FORCEPS  NOS-DELIV 

FAIL  FORCEPS  NOS-ANTEPAR  

OBSTRUC  LABOR  NEC-UNSPEC 

OBSTRUCT  LABOR  NEC-DELIV  

OBSTRUC  UBOR  NEC-ANTEPA  

OBSTRUC  LABOR  NOS-UNSPEC  

OBSTRUCT  LABOR  NOS-DEUV 

OBSTRUC  LABOR  NOS-ANTEPA  

PRIM  UTERINE  INERT-UNSP  

PRIM  UTERINE  INERT-DELIV  

PRIM  UTER  INERT-ANTEPART  

SEC  UTERINE  INERT-UNSPEC  

SEC  UTERINE  INERT-DELIV 

SEC  UTERINE  INERT-ANTEPA 

UTERINE  INERTIA  NEC-L'NSP  

UTERINE  INERT  NEC-DELIV  

UTERINE  INERT  NEC-ANTEPA  

PRECIPITATE  UBOR-UNSPEC  

PRECIPITATE  LABOR-DELIV  

PRECIPITATE  LABOR-ANTEPA  

UTER  DYSTOCIA  NOS-UNSPEC  

UTER  DYSTOCIA  NOS-DELIV 

UTER  DYSTOCIA  NOS-ANTEPA ". 

ABNORMAL  LABOR  NOS-UNSP 

ABNORMAL  LABOR  NOS-DELIV  

ABNORM  LABOR  NOS-ANTEPAR  „. 

PROLONGED  1ST  STAGE-UNSP  

PROLONG  1STSTAGE-DELIV 

PROLONG  ISTSTAGE-ANTEPA  

PROLONGED  LABOR  NOS-UNSP  

PROLONG  LABOR  NOS-DELIV 

PROLONG  LABOR  NOS-ANTEPA 

PROLONGED  2ND  STAGE-UNSP 

PROLONG  2ND  STAGE-DELIV  

PROLONG  2ND  STAGE-ANTEPA  

DELAY  DEL  2N0  TWIN-UNSP 

DELAY  DEL  2ND  TWIN-DELIV  

DELAY  DEL  2  TWIN-ANTEPAR 

CORD  PROLAPSE-UNSPEC  

CORD  PROLAPSE-DELIVERED 

CORD  PROLAPSE-ANTEPARTUM  

CORD  AROUND  NECK-UNSPEC 

CORD  AROUND  NECK-DELIVER  

CORD  AROUND  NECK-ANTEPAR  _ 

CORD  COMPRESS  NEC-UNSPEC  _... 

CORD  COMPRESS  NEC-DELIV 

CORD  COMPRES  NEC-ANTEPAR 

CORD  ENTANGLE  NEC-UNSPEC  

CORD  ENTANGLE  NEC-DELIV  

CORD  ENTANGL  NEC-ANTEPAR  f.. 

SHORT  CORD-UNSPECIFIED 

SHORT  CORD-DELIVERED _ 

SHORT  CORD-ANTEPARTUM  „ 

VASA  PREVIA-UNSPECIFIED  

VASA  PREVIA-DELIVERED  

VASA  PREVIA-ANTEPARTUM 

VASC  LESION  CORD-UNSPEC  

VASC  LESION  CORD-DELIVER  

VASC  LESION  CORD-ANTEPAR  

CORD  COMPLICAT  NEC-UNSP 

CORD  COMPLICAT  NEC-DELIV 


57 
57 
57 


57 
57 


57 
57 


57 
57 


57 
57 
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57 
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57 
57 


57 
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57 
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ICD-9 


66383 

66390 

•66391 

66393 

66400 

♦66401 

66404 

66410 

•66411 

66414 

66420 

•66421 

66424 

66430 

•66431 

66434 

66440 

•66441 

66444 

66450 

•66451 

66454 

66480 

'66481 

66484 

66490 

•66491 

66494 

66500 

•66501 

66503 

66510 

•66511 

66520 

•66522 

66524 

66530 

•66531 

66534 

66540 

'66541 

66544 

66550 

•66551 

66554 

66560 

•66561 

66564 

66570 

•66571 

•66572 

66574 

66580 

'66581 

•66582 

66583 

66584 

66590 

'66591 

•66592 

66593 

66594 

66600 

•66602 

66604 

66610 

'66612 

66614 

66620 

•66622 

66624 

66630 

•66632 

66634 

66700 

•66702 


ICO-9  Descriplion 


CORD  COMPL  NEC-ANTEPART 

CORD  COMPUCAT  NOS-UNSP 

CORD  COMPLICAT  NOS-DELIV  

CORD  COMPL  NOS-ANTEPART 

DEL  W  1  DEG  LACERAT-UNSP 

DEL  W  1  DEG  LACERAT-DEL 

DEL  W  1  DEG  LAC-POSTPART 

DEL  W  2  DEG  LACERAT-UNSP  ....... 

DEL  W  2  DEG  LACERAT-DEL 

DEL  W  2  DEG  UC-POSTPART  

DEL  W  3  DEG  LACERAT-UNSP 

DEL  W  3  DEG  LACERAT-DEL 

DEL  W  3  DEG  LAC-POSTPART  . — 

DEL  W  4  DEG  LACERAT-UNSP 

DEL  W  4  DEG  LACERAT-DEL 

DEL  W  4  DEG  LAC-POSTPART  

OB  PERINEAL  LAC  NOS-UNSP  

OB  PERINEAL  LAC  NOS-DEL  

PERINEAL  LAC  NOS-POSTPAR  

OB  PERINEAL  HEMATOM-UNSP 

08  PERINEAL  HEMATOMA-OEL  

PERIN  HEMATOMA-POSTPART 

OB  PERIN  TRAUM  NEC-UNSP  

08  PERINEAL  TRAU  NEC-DEL  

PERIN  TRAUM  NEC-POSTPART  .... 

08  PERIN  TRAUM  NOS-UNSP 

08  PERINEAL  TRAU  NOS-OEL  

PERIN  TRAUM  NOS-POSTPART  .... 

PREUBOR  RUPT  UTER-UNSP 

PRELABOR  RUPT  UTERUS-DEL  .... 
PRELAB  RUPT  UTER-ANTEPAR  .... 

RUPTURE  UTERUS  NOS-UNSP 

RUPTURE  UTERUS  NOS-OELIV 

INVERSION  OF  UTERUS-UNSP^ 

INVERS  UTERUS-DEL  W  P/P  

INVERS  UTERUS-POSTPART 

LACERAT  OF  CERVIX-UNSPEC  

LACERAT  OF  CERVIX-DELIV 

LACER  OF  CERVIX-POSTPART  

HIGH  VAGINAL  LACER-UNSP  

HIGH  VAGINAL  LACER-OELIV 

HIGH  VAGINAL  LAC-POSTPAR  

OB  INJ  PELV  ORG  NEC-UNSP 

OB  INJ  PELV  ORG  NEC-DEL  

INJ  PELV  ORG  NEC-POSTPAR  ...... 

DAMAGE  TO  PELVIC  JT-UNSP  ...... 

DAMAGE  TO  PELVIC  JT-DEL  

DAMAGE  PELVIC  JT-POSTPAR  ..... 

08  PELVIC  HEMATOMA-UNSP  

08  PELVIC  HEMATOMA-DEUV 

PELVIC  HEMATOM-DEL  W  PP  

PELVIC  HEMATOMA-POSTPART  ... 

08  TRAUMA  NEC-UNSPEC 

08  TRAUMA  NEC-DELIVERED 

OB  TRAUMA  NEC-DEL  W  P/P  

OB  TRAUMA  NEC-ANTEPARTUM  .. 
OB  TRAUMA  NEC-POSTPARTUM  .. 

OB  TRAUMA  NOS-UNSPEC 

08  TRAUMA  NOS-DEUVERED  

08  TRAUMA  NOS-DEL  W  P/P  

OB  TRAUMA  NOS-ANTEPARTUM  .. 
08  TRAUMA  NOS-POSTPARTUM  .. 

THIRD-STAGE  HEM-UNSPEC „ 

THRD-STAGE  HEM-DEL  W  PIP  

THIRD-STAGE  HEM-POSTPART  .... 
POSTPARTUM  HEM  NEC-UNSP  .... 

POSTPA  HEM  NEC-DEL  W  P/P  

POSTPART  HEM  NEC-POSTPAR  ... 

DELAY  P/PART  HEM-UNSPEC  

DELAY  P/P  HEM-DEL  W  P/P 

DELAY  P/PART  HEM-POSTPAR  

POSTPART  COAGUL  DEF-UNSP  ... 

PIP  COAG  DEF-DEL  W  pip 

POSTPART  COAG  DEF-POSTPA  ... 

RETAIN  PLACENTA  NOS-UNSP  

RETND  PLAC  NOS-OEL  W  P/P 


MDC 
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57 
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ICD-9 


ICO-9  Description 


MDC 


66704 

66710 

•66712 

66714 

66800 

'66801 

-66802 

66803 

66804 

66810 

*66811 

'66812 

66813 

66814 

66820 

'66821 

'66822 

66823 

66824 


•66881 

•66882 

66883 

66884 

66890 

•66891 

'66892 

66893 

66894 

66900 

•66901 

•66902 

66903 

66904 

66910 

•66911 

•66912 

66913 

66914 

66920 

•66921 

•66922 

66923 

66924 

66930 

•66932 

66934 

66940 

•66941 

•66942 

66943 

66944 

66950 

•66951 

66960 

•66961 

66970 

'66971 

•66980 

•66981 

•66982 

66983 

66984 

66990 

•66991 

•66992 

66993 

66994 

67000 

■67002 

67004 

67100 

•67101 

'67102 

67103 

67104 


RETAIN  PUG  NOS-POSTPART  ... 
RETAIN  PROD  COI^EPT-UNSP  .. 

RET  PROD  CONC-DEL  W  PIP  

ret  prod  CONCEPT-POSTPAR  . 
PULM  COMPL  IN  DEU-UNSPEC  ... 

PULM  COMPL  IN  DEL-DEUV  

PULM  COMPLIC-DEL  W  P/P  

PULM  COMPUCAT-ANTEPART  .... 
PULM  COMPLICAT-POSTPART  .... 
HEART  COMPL  IN  DEL-UNSP  ...... 

HEART  COMPL  IN  DEL-DELIV  . 

HEART  COMPL-DEL  W  P/P 

HEART  COMPLIC-ANTEPART  

HEART  COMPLIC-POSTPART  

CNS  COMPL  LABOR/DEL-UNSP  .. 

CNS  COMPL  LAB/DEL-DELIV  

CNS  COMPLIC-DEL  W  P/P 

CNS  COMPL  IN  DEL-ANTEPAR  .... 
CNS  COMPL  IN  DEL-POSTPAR  .... 
ANESTH  COMP  DEL  NEC-UNSP  .. 
ANESTH  COMPL  NEC-DELIVER  ... 
ANESTH  COMPL  NEC-DEL  PIP  .... 
ANESTH  COMPL  ANTEPARTUM  .. 
ANESTH  COMPL-POSTPARTUM  .. 
ANESTH  COMP  DEL  NOS-UNSP  .. 
ANESTH  COMPL  NOS-DELIVER  .. 
ANESTH  COMPL  NOS-DEL  P/P  .... 
ANESTH  COMPL-ANTEPARTUM  .. 
ANESTH-COMPL-POSTPARTUM  .. 
MATERNAL  DISTRESS-UNSPEC  .. 

MATERNAL  DISTRESS-DELIV  

MATERN  DISTRES-DEL  W  PIP 

MATERN  DISTRESS-ANTEPAR  .... 
MATERN  DISTRESS-POSTPART  .. 

OBSTETRIC  SHOCK-UNSPEC 

OBSTETRIC  SHOCK-DELIVER  

OBSTET  SHOCK-DELIV  W  P/P  

OBSTETRIC  SHOCK-ANTEPAR  .... 
OBSTETRIC  SHOCK-POSTPART  . 
MATERN  HYPOTENS  SYN-UNSP  . 
MATERN  HYPOTEN  SYN-DELIV  ... 
MATERN  HYPOTEN-DEL  W  P/P  ... 
MATERN  HYPOTENS-ANTEPAR  .. 
MATERN  HYPOTENS-POSTPART 

AC  REN  FAIL  W  DELIV-UNSP 

AC  REN  FAIL-DELIV  W  P/P 

AC  RENAL  FAILURE-POSTPAR  .... 
OTH  OB  SURG  COMPL-UNSPEC  . 

OTH  08  COMPL-DEUVERED  

OTH  08  COMPL-DELIV  W  PIP  

COMPLC  OB  SURG  ANTEPRTM  ... 
OTH  08  SURG  COMPL-POSTPA  . 

FORCER  DELIV  NOS-UNSPEC  

FORCER  DELIV  NOS-DELIVER  .... 

BREECH  EXTR  NOS-UNSPEC 

BREECH  EXTR  NOS-DELIVER  

CESAREAN  DELIV  NOS-UNSP  

CESAREAN  DELIVERY  NOS  

COMPL  LAB/DELIV  NEC-UNSP  .... 

COMP  LAB/DELIV  NEC-DELIV  

COMPL  DEL  NEC-DEL  W  P/P  

COMPL  DELIV  NEC-ANTEPAR  

COMPL  DELIV  NEC-POSTPART  ... 
COMPL  LAB/DELIV  NOS-UNSP  .... 

COMP  LAB/DELIV  NOS-DELIV 

COMPL  DEL  NOS-DEL  W  PIP 

COMPL  DELIV  NOS-ANTEPAR  

COMPL  DELIV  NOS-POSTPART  ... 

MAJOR  PUERP  INFECT-UNSP  

MAJOR  PUERP  INF-DEL  P/P  

MAJOR  PUERP  INF-POSTPART  ... 

VARIC  VEIN  LEG  PREG-UNSP  , 

VARICOSE  VEIN  LEG-DELIV  

VARIC  VEIN  LEG-DEL  W  PIP 

VARIC  VEIN  LEG-ANTEPART  

VARIC  VEIN  LEG-POSTPART 
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lCD-9 


67110 

•67111 

•67112 

67113 

67114 

67120 

•67121 

•67122 

67123 

67124 

67130 

•67131 

67133 

67140 

•67142 

67144 

67150 

•67151 

•67152 

67153 

67154 

67180 

•67181 

•67182 

67183 

67184 

67190 

•67191 

•67192 

67193 

67194 

67200 

•67202 

67204 

67300 

'67301 

•67302 

67303 

67304 

67310 

•67311 

'67312 

67313 

67314 

67320 

'67321 

'67322 

67323 

67324 

67330 

•67331 

'67332 

67333 

67334 

67380 

'67381 

•67382 

67383 

67384 

67400 

•67401 

•67402 

67403 

67404 

67410 

•67412 

67414 

67420 

•67422 

67424 

67430 

•67432 

67434 

67440 

67442 

67444 


ICO-9  Description 


VARIC  VULVA  PREG-UNSPEC  

VARICOSE  VULVA-DELIVERED  

VARICOSE  VULVA-DEL  W  P/P  

VARICOSE  VULVA-ANTEPART 

VARICOSE  VULVA-POSTPART  

THROMBOPHLEB  PREG-UNSPEC 

THROMBOPHLEBITIS-DELIVER 

THROMBOPHLEB-DELIV  W  P/P  

THROMBOPHLEBIT-ANTEPART 

THROMBOPHLEBIT-POSTPART 

DEEP  THROMB  ANTEPAR-UNSP 

DEEP  THROM  ANTEPAR-DELIV „ 

DEEP  VEIN  THROMB-ANTEPAR  

DEEP  THROMB  POSTPAR-UNSP  

THROMB  POSTPAR-DEL  W  P/P „ 

DEEP  VEIN  THROMB-POSTPAR  

THROMBOSIS  NEC  PREG-UNSP  

THROMBOSIS  NEC-DELIVERED  

THROMB  NEC-DEUV  W  P/P 

THROMBOSIS  NEC-ANTEPART  

THROMBOSIS  NEC-POSTPART 

VEN  COMPL  PREG  NEC-UNSP — 

VENOUS  COMPL  NEC-DEUVER  — 

VEN  COMP  NEC-DELIV  Vi/  PIP  

VENOUS  COMPL  NEC-ANTEPAR  

VENOUS  COMPL  NEC-POSTPAR  

VEN  COMPL  PREG  NOS-UNSP 

VENOUS  COMPL  NOS-DELIVER .. 

VEN  COMP  NOS-DELIV  W  PIP — 

VENOUS  COMPL  NOS-ANTEPAR  

VENOUS  COMPL  NOS-POSTPAR  _.. 

PUERPERAL  PYREXIA-UNSPEC ™.. 

PUERP  PYREXIA-DEL  W  P/P 

PUERP  PYREXIA-POSTPARTUM  „... 

OB  AIR  EMBOLISM-UNSPEC 

08  AIR  EMBOLISM-DELIVER 

OB  AIR  EMBOL-DELIV  W  P/P  

OB  AIR  EMBOLISM-ANTEPART _. 

OB  AIR  EMBOLISM-POSTPART  

AMNIOTIC  EMBOLISM-UNSPEC  — -. 

AMNIOTIC  EMBOLISM-DEUV  

AMNIOT  EMBOL-DELIV  W  PIP 

AMNIOTIC  EMBOL-ANTEPART „... 

AMNIOTIC  EMBOL-POSTPART 

08  PULM  EMBOL  NOS-UNSPEC  

PULM  EMBOL  NOS-DELIVERED  .. 

PULM  EMBOL  NOS-DEL  W  PIP  -, 

PULM  EMBOL  NOS-ANTEPART  

PULM  EMBOL  NOS-POSTPART  

06  PYEMIC  EMBOL-UNSPEC  , 

OB  PYEMIC  EMBOL-DELIVER  

OB  PYEM  EMBOL-DEL  W  PIP  

OB  PYEMIC  EMBOL-ANTEPART  

OB  PYEMIC  EMBOL-POSTPART  

OB  PULMON  EMBOL  NEC-UNSP 

PULMON  EMBOL  NEC-DELIVER  

PULM  EMBOL  NEC-DEL  W  P/P  _, 

PULMON  EMBOL  NEC-ANTEPAR  

PULMON  EMBOL  NEC-POSTPAR  

PUERP  CEREBVASC  DIS-UNSP 

PUERP  CEREBVAS  DIS-DEUV 

CEREBVAS  DIS-OEUV  W  PIP 

CEREBROVASC  DIS-ANTEPART  

CEREBROVASC  DIS-POSTPART 

DISRUPT  C-SECT  WND-UNSP  „, 

DISRUPT  C-SECT-DEL  W  P/P  

DISRUPT  C-SECT-POSTPART 

DISRUPT  PERINEUM-UNSPEC  

DISRUPT  PERIN-DEL  W  PIP 

DISRUPT  PERINEUM-POSTPAR  

OB  SURG  COMPL  NEC-UNSPEC 

OB  SURG  COMPL-DEL  W  PIP 

06  SURG  COMP  NEC-POSTPAR ... 

PLACENTAL  POLYP-UNSPEC  

PLACENT  POLYP-DEL  W  P/P  

PLACENTAL  POLYP-POSTPART 


MDC 


57 


57 
57 
57 


57 
57 
57 


57 
57 

57 
57 


57 
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57 


57 
57 
57 


57 
57 
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57 


57 
57 
57 


57 
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57 
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ICD-9 


67480 
•67482 
67484 
67490 
•67492 
67494 
67500 
67501 
67502 
67503 
67504 
67510 
67511 
67512 
67513 
67514 
67520 
67521 
67522 
67523 
67524 
67580 
67581 
67582 
67583 
67584 
67590 
67591 
67592 
67593 
67594 
67600 
67601 
67602 
67603 
67604 
67610 
67611 
67612 
67613 
67614 
67620 
67621 
67622 
67623 
67624 
67630 
67631 
67632 
67633 
67634 
67640 
67641 
67642 
67643 
67644 
67650 
67661 
67652 
67653 
67654 
67660 
67661 
67662 
67663 
67664 
67680 
67681 
67682 
67683 
67684 
67690 
67691 
67692 
67693 
67694 


ICD-9  Description 


PUERP  COMPL  NEC-UNSPEC  .._, 
PUERP  COMP  NEC-DEL  W  P/P  .... 
PUERP  COMPL  NEC-POSTPART  . 

PUERP  COMPL  NOS-UNSPEC  

PUERP  COMP  NOS-DEL  W  P/P  ... 
PUERP  COMPL  NOS-POSTPART  . 

INFECT  NIPPLE  PREG-UNSP  

INFECT  NIPPLE-DELIVERED  

INFECT  NIPPLE-DEL  W  P/P 

INFECT  NIPPLE-ANTEPARTUM  .... 
INFECT  NIPPLE-POSTPARTUM  ... 
BREAST  ABSCESS  PREG-UNSP  . 
BREAST  ABSCESS-DELIVERED  „ 
BREAST  ABSCESS-DEL  W  P/P  .... 
BREAST  ABSCESS-ANTEPART  .... 
BREAST  ABSCESS-POSTPART  ... 

MASTITIS  IN  PREG-UNSPEC 

MASTITIS-DELIVERED  „.. 

MASTITIS-DELIV  W  P/P 

MASTITIS-ANTEPARTUM  „.. 

MASTITIS-POSTPARTUM 

BREAST  INF  PREG  NEC-UNSP  .... 

BREAST  INFECT  NEC-DELIV 

BREAST  INF  NEC-DEL  W  P/P 

BREAST  INF  NEC-ANTEPART  

BREAST  INF  NEC-POSTPART 

BREAST  INF  PREG  NOS-UNSP  .... 

BREAST  INFECT  NOS-DELIV  

BREAST  INF  NOS-DEL  W  PIP  . 

BREAST  INF  NOS-ANTEPART  . 

BREAST  INF  NOS-POSTPART 

RETRACT  NIPPLE  PREG-UNSP  .... 

RETRACTED  NIPPLE-DELIVER  

RETRACT  NIPPLE-DEL  W  P/P 

RETRACT  NIPPLE-ANTEPART  

RETRACT  NIPPLE-POSTPART  

CRACKED  NIPPLE  PREG-UNSP  ... 
CRACKED  NIPPLE-DELIVERED  ... 
CRACKED  NIPPLE-DEL  W  PIP  ...... 

CRACKED  NIPPLE-ANTEPART 

CRACKED  NIPPLE-POSTPART  

BREAST  ENGORGE-UNSPEC  

BREAST  ENGORGE-OELIVERED  .. 
BREAST  ENGORGE-OEL  W  P/P  ._. 
BREAST  ENGORGE-ANTEPART  ... 
BREAST  ENGORGE-POSTPART  „. 
BREAST  DIS  PREG  NEC-UNSP  ..... 

BREAST  DIS  NEC-DEUVERED 

BREAST  DIS  NEC-DEL  W  P/P  

BREAST  DIS  NEC-ANTEPART 

BREAST  DIS  NEC-POSTPART  . 

LACTATION  FAIL-UNSPEC  „. 

LACTATION  FAIL-DELIVERED 

LACTATION  FAIL-DEL  W  PIP 

LACTATION  FAIL-ANTEPART  

LACTATION  FAIL-POSTPART  

SUPPR  LACTATION-UNSPEC 

SUPPR  LACTATION-DEUVER  .. 

SUPPR  LACTAT-DEL  W  PIP  

SUPPR  LACTATION-ANTEPAR 

SUPPR  LACTATION-POSTPART  ... 
GALACTORRHEA  PREG-UNSPEC 

GALACTORRHEA-DELIVERED  

GALACTORRHEA-DEL  W  P/P  

GALACTORRHEA-ANTEPARTUM  .. 
GALACTORRHEA-POSTPARTUM  .. 

LACTATION  DIS  NEC-UNSPEC  

LACTATION  DIS  NEC-DEUV „ 

LACTAT  DIS  NEC-DEL  W  P/P  

LACTAT  DIS  NEC-ANTEPART  . 

LACTAT  DIS  NEC-POSTPART  

LACTATION  DIS  NOS-UNSPEC  ..... 

LACTATION  DIS  NOS-DEUV „. 

LACTAT  DIS  NOS-DEL  W  PIP _., 

LACTAT  DIS  NOS-ANTEPART  

UCTAT  DIS  NOS-POSTPART 


MDC 


57 


57 
57 

"67 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
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ICD-9 


677 

6800 

6801 

6802 

6803 

6804 

6805 

6806 

6807 

6808 

6809 

68100 

68101 

68102 

68110 

68111 

6819 

6820 

6821 

6822 

6823 

6824 

6825 

6826 

6827 

6828 

6829 

683 

684 

6850 

6851 

6861 

6868 


69010 

69011 

69012 

69018 

6908 

6910 

6918 

6920 

6921 

6922 

6923 

6924 

6925 

6926 

69270 

69271 

69272 

69273 

69274 

69279 

69281 

69282 

69283 

69289 

6929 

6930 

6931 

6938 

6939 

6940 

6941 

6942 

6943 

6944 

6945 

69460 

69461 

6948 

6949 

6950 

6951 

6952 


ICD-9  Description 


LATE  EFFCT  CMPLCATN  PREG 

CARBUNCLE  OF  FACE  

CARBUNCLE  OF  NECK  

CARBUNCLE  OF  TRUNK 

CARBUNCLE  OF  ARM  

CARBUNCLE  OF  HAND 

CARBUNCL^OF  BUTTOCK 

CARBUNCLE  OF  LEG 

CARBUNCLE  OF  FOOT 

CARBUNCLE,  SITE  NEC  „... 

CARBUNCLE  NOS  — 

CELLULITIS,  FINGER  NOS 

FELON : 

ONYCHIA  OF  FINGER  

CELLULITIS,  TOE  NOS 

ONYCHIA  OF  TOE  -. 


CEUUUTIS  OF  DIGIT  NOS 

CELLUUTIS  OF  FACE  

CELLUUTIS  OF  NECK  

CELLULITIS  OF  TRUNK  . 

CELLUUTIS  OF  ARM  

CELLUUTIS  OF  HAND  

CELLUUTIS  OF  BUTTOCK  .. 

CELLUUTIS  OF  LEG 

CELLULITIS  OF  FOOT  

CELLUUTIS.  SITE  NEC  , 

CEUUUTIS  NOS 

ACUTE  LYMPHADENITIS  ... 
IMPETIGO 


PILONIDAL  CYST  W  ABSCESS  . — 

PILONIDAL  CYST  W/0  ABSC 

PYOGENIC  GRANULOMA  

LOCAL  SKIN  INFECTION  NEC 

LOCAL  SKIN  INFECTION  NOS 

SEBRRHEIC  DERMATITIS  NOS 

SEBORRHEA  CAPITIS 

SBRHEIC  INFANTL  DRMTITIS  

SEBRRHEIC  DERMATITIS  NEC 

ERYTHMTSQUAMOUS  DERM  NEC  . 

DIAPER  OR  NAPKIN  RASH  

OTHER  ATOPIC  DERMATITIS  

DETERGENT  DERMATITIS  

OIL  &  GREASE  DERMATITIS  

SOLVENT  DERMATITIS 

TOPICAL  MED  DERMATITIS  

CHEMICAL  DERMATITIS  NEC  

TOPICAL  FOOD  DERMATITIS 

DERMATITIS  DUE  TO  PLANT  , 

SOLAR  DERMATITIS  NOS  ™. 

SUNBURN  

ACT  DRMTITIS  SOLAR  RDIAT 

ACTNC  RETIC  ACTNC  GRNLMA  ..... 
OTH  CHR  DRMTIT  SOLAR  RAD  — 

OTH  DERMATITIS  SOLAR  RAD 

COSMETIC  DERMATITIS 

DERMATITIS  OTH  RADIATION 

DERMATITIS  METALS  

DERMATITIS  NEC  ..„.. 

DERMATITIS  NOS — 

DRUG  DERMATITIS  NOS 

DERMAT  on  FOOD  INGEST  


MDC 


DERMAT  D/T  INT  AGENT  NEC 

DERMAT  D/T  INT  AGENT  NOS 

DERMATITIS  HERPETIFORMIS  

SUBCORNEAL  PUST  DERMATOS 
JUVEN  DERMAT  HERPETIFORM  .. 

IMPETIGO  HERPETIFORMIS  „ 

PEMPHIGUS  

PEMPHIGaD 

BN  MUCOUS  MEMB  PEMPH  NOS 

OCULAR  PEMPHIGUS 

BUaOUS  DERMATOSES  NEC 

BUaOUS  DERMATOSES  NOS  .-.. 

TOXIC  ERYTHEMA  

ERYTHEMA  MULTIFORME  . . 

ERYTHEMA  NODOSUM 


11 
18 
18 
18 
18 

ir 

18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
86 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
18 
88 
18 
18 
18 
18 
18 
68 
18 
18 
18 
18 
18 


'ICO-9  CodM  pracwtad  by  an  attaritk  »•  codes  that  ve  not  vaKd  at  a  rMMfi  tor  m*  vWt 


1C0-9  Codes  precadad  by  an  asMririi  ara  codas  Vial  ar«  not  vi«d  at  a  iMSon  tor  •)•  vMl 
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iCD-9 


6953 
6954 
69581 
69589 
6959 
6960 
6961 
6962 
6963 
6964 
6965 
6968 
6970 
6971 
6978 
6979 
6980 
6981 
6982 
6983 
6984 
6988 
698*9 
700 
7010 
7011 
7012 
7013 
7014 
7015 
7018 
7019 
7020 
70211 
70219 
7028 
7030 
7038 
7039 
70400 
70401 
70402 
70409 
7041 
7042 
7043 
7048 
7049 
7050 
7051 
70581 
70582 
70683 
70589 
7059 
7060 
7061 
7062 
7063 
7068 
7069 
7070 
7071 
7078 
7079 
7080 
7081 
7082 
7083 
7084 
7085 
7088 
7089 
70900 
70901 
70909 


ICD-9  Description 


rosacea 

LUPUS  erythematosus 

ritter'S  disease 

ERYTHEMATOUS  COND  NEC 
erythematous  COND  NOS 
PSORIATIC  arthropathy  ... 

OTHER  PSORIASIS  

PARAPSORIASIS  

PITYRIASIS  ROSEA  , 

PITYRIASIS  RUBRA  PILARIS  ... 

PITYRIASIS  NEC  &  NOS  

PSORIAS  RELATED  DIS  NEC  .. 

UCHEN  PLANUS 

LICHEN  NITIDUS 

LICHEN  NEC 


LICHEN  NOS  

PRURITUS  ANI  

PRURITUS  OF  GENITAUA 

PRURIGO 

LICHENIFICATION 

DERMATITIS  FACTITIA 

PRURITIC  CONDITIONS  NEC  

PRURITIC  DISORDER  NOS  

CORNS  AND  CALLOSITIES  

CIRCUMSCRIBE  SCLERODERMA 

KERATODERMA.  ACQUIRED „, 

ACQ  ACANTHOSIS  NIGRICANS  ..., 

STRIAE  ATROPHICAE  

KELOID  SCAR  

ABNORMAL  GRANULATION  NEC  . 
SKIN  HYPERTRO/ATROPH  NEC  ... 
SKIN  HYPERTRO/ATROPH  NOS  ... 

ACTINIC  KERATOSIS  

INFLAMED  SBRHEIC  KERATOS  .... 
OTHER  SBORHEIC  KERATOSIS  ... 

OTHER  SPECF  DERMATOSES  

INGROWING  NAIL  

DISEASES  OF  NAIL  NEC  

DISEASE  OF  NAIL  NOS 

ALOPECIA  NOS 

ALOPECIA  AREATA  

TELOGEN  EFFLUVIUM  

ALOPECIA  NEC  

HIRSUTISM „ 

ABNORMALITIES  OF  HAIR  

VARIATIONS  IN  HAIR  COLOR  

HAIR  DISEASES  NEC  

HAIR  DISEASE  NOS  

ANHIDROSIS  

PRICKLY  HEAT  .-. 

DYSHIDROSIS 

FOX-FORDYCE  DISEASE 

HIDRADENITIS  

SWEAT  GLAND  DISORDER  NEC  .. 
SWEAT  GLAND  DISORDER  NOS  .. 

ACNE  VARIOLIFORMIS  

ACNE  NEC  ...; 

SEBACEOUS  CYST  

SEBORRHEA  „.. 

SEBACEOUS  GLAND  DIS  NEC 

SEBACEOUS  GLAND  DIS  NOS  

DECUBITUS  ULCER  

CHRONIC  ULCER  OF  LEG 

CHRONIC  SKIN  ULCER  NEC  

CHRONIC  SKIN  ULCER  NOS _. 

ALLERGIC  URTICARIA  

IDIOPATHIC  URTICARIA  

URTICARIA  FROM  COLD/HEAT 

DERMATOGRAPHIC  URTICARIA  .... 

VIBRATORY  URTICARIA  

CHOLINERGIC  URTICARIA 

URTICARIA  NEC  

URTICARIA  NOS 

DYSCHROMIA,  UNSPECIFIED 

VITILIGO  

OTHER  DYSCHROMIA 


MOC 


18 

18 

18 

18 

18 

24 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

53 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 

18 
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ICD-9 


ICD-9  CodM  pracaded  by  an  asterisk  ar«  codM  «iai  are  nol  vaid  as  a  rMion  ter  ttw  visit 


7091 
7092 
7093 
7094 
7098 
7099 
7100 
7101 
7102 
7103 
7104 
7105 
7108 
7109 
71100 
71101 
71102 
71103 
71104 
71105 
71106 
71107 
71108 
71109 
71110 
71111 
71112 
71113 
71114 
71116 
71116 
71117 
71118 
71119 
71120 
71121 
71122 
71123 
71124 
71125 
71126 
71127 
71128 
71129 
71130 
71131 
71132 
71133 
71134 
71135 
71136 
71137 
71138 
71139 
71140 
71141 
71142 
71143 
71144 
71145 
71146 
71147 
71148 
71149 
71150 
71151 
71152 
71153 
71154 
71155 
71156 
71157 
71158 
71159 
71160 
71161 


ICD-9  Deacripiion 


VASCULAR  DISORD  OF  SKIN  

SCAR  &  FIBROSIS  OF  SKIN  

DEGENERATIVE  SKIN  DISORD  .... 
FOREIGN  BODY  GRANUL-SKIN  ... 

SKIN  DISORDERS  NEC 

SKIN  DISORDER  NOS  

SYST  LUPUS  ERYTHEMATOSUS 

SYSTEMIC  SCLEROSIS  

SICCA  SYNDROME _.. 

DERMATOMYOSITIS  

POLYMYOSITIS 

EOSINOPHIUA  MYALGIA  SND  

DIFF  CONNECT  TIS  DIS  NEC  

DIFF  CONNECT  TIS  DIS  NOS 

PYOGEN  ARTHRITIS-UNSPEC  

PYOGEN  ARTHRITIS-SHLDER  

PYOGEN  ARTHRITIS-UP/ARM  

PYOGEN  ARTHRITIS-FOREARM  .. 

PYOGEN  ARTHRITIS-HAND 

PYOGEN  ARTHRITIS-PELVIS  , 

PYOGEN  ARTHRITIS-L/LEG 

PYOGEN  ARTHRITIS-ANKLE  

PYOGEN  ARTHRITIS  NEC  

PYOGEN  ARTHRITIS-MULT  „.. 

REITER  ARTHRITIS-UNSPEC  

REITER  ARTHRITIS-SHLDER  . — 

REITER  ARTHRITIS-UP/ARM  „ 

REITER  ARTHRITIS-FOREARM  .„ 

REITER  ARTHRITIS-HAND „ 

REITER  ARTHRITIS-PELVIS  

REITER  ARTHRITIS-L^EG  ~. 

REITER  ARTHRITIS-ANKLE  

REITER  ARTHRITIS  NEC  

REITER  ARTHRITIS-MULT  

BEHCET  ARTHRITIS-UNSPEC  — 
BEHCET  ARTHRITIS-SHLDER  ..... 

BEHCET  ARTHRITIS-UP/ARM  

BEHCET  ARTHRITIS-FOREARM  .. 

BEHCET  ARTHRITIS-HAND  ™ 

BEHCET  ARTHRITIS-PELVIS  .: — 

BEHCET  ARTHRITIS-ULEG  

BEHCET  ARTHRITIS-ANKLE  

BEHCET  ARTHRITIS  NEC  

BEHCET  ARTHRITIS-MULT 

DYSENTER  ARTHRIT-UNSPEC  ... 
DYSENTER  ARTHRIT-SHLDER  ... 
DYSENTER  ARTHRIT-UP/ARM  .... 
DYSENTER  ARTHRIT-FOREARM 

DYSENTER  ARTHRIT-HAND _ 

DYSENTER  ARTHRIT-PELVIS  ..... 
DYSENTER  ARTHRIT-ULEG  ........ 

DYSENTER  ARTHRIT-ANKLE  

DYSENTER  ARTHRIT  NEC  

DYSENTER  ARTHRIT-MULT  

BACT  ARTHRITIS-UNSPEC 

BACT  ARTHRITIS-SHLDER  

BACT  ARTHRITIS-UP/ARM „. 

BACT  ARTHRITIS-FOREARM  . 

BACT  ARTHRITIS-HAND  .:. 

BACT  ARTHRITIS-PELVIS  

BACT  ARTHRITIS-L/LEG  

BACT  ARTHRITIS-ANKLE  

BACT  ARTHRITIS  NEC  

BACT  ARTHRITIS-MULT  ... 

VIRAL  ARTHRITIS4JNSPEC 

VIRAL  ARTHRITIS-SHLDER  

VIRAL  ARTHRITIS-UP/ARM 

VIRAL  ARTHRITIS-FOREARM  — 

VIRAL  ARTHRITIS-HAND 

VIRAL  ARTHRITIS-PELVIS 

VIRAL  ARTHRITIS-ULEG 

VIRAL  ARTHRITIS-ANKLE 

VIRAL  ARTHRITIS  NEC  

VIRAL  ARTHRITIS-MULT  

MYCOTIC  ARTHRITIS-UNSPEC  .„ 
MYCOTIC  ARTHRITIS-SHLDER  ... 


MDC 


18 
18 
18 
18 
18 
18 
86 
86 
86 
86 
86 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
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ICO-9 


ICD-9  Description 


MOC 


71162 

71163 

71164 

71165 

71166 

71167 

71168 

71169 

71170 

71171 

71172 

71173 

71174 

71175 

71176 

71177 

71178 

71179 

71180 

71181 

71182 

71183 

71184 

71185 

71186 

71187 

71188 

71189 

71190 

71191 

71192 

71193 

71194 

71195 

71196 

71197 

71198 

71199 

71210 

71211 

71212 

71213 

71214 

71215 

71216 

71217 

71218 

71219 

71220 

71221 

71222 

71223 

71224 

71225 

71226 

71227 

71228 

71229 

71230 

71231 

71232 

71233 

71234 

71235 

71236 

71237 

71238 

71239 

71280 

71281 

71282 

71283 

71284 

71285 

71286 

71287 


MYCOTIC  ARTHRITIS-UP/ARM = 

MYCOTIC  ARTHRIT-FOREARM . 

MYCOTIC  arthritis-hand  _... 

MYCOTIC  ARTHRITIS-PELVIS  

MYCOTIC  ARTHRITIS-L'LEQ  ,. 

MYCOTIC  ARTHRITIS-ANKLE . 

MYCOTIC  ARTHRITIS  NEC  .^ 

MYCOTIC  ARTHRITIS-MULT .... „„....„ 

HELMINTH  ARTHRIT-UNSPEC  

HELMINTH  ARTHRIT-SHLDER „ 

HELMINTH  ARTHRIT-UP/ARM  ; 

HELMINTH  ARTHRIT-FOREARM 

HELMINTH  ARTHRIT-HAND  

HELMINTH.  ARTHRIT-PELVIS 

HELMINTH  ARTHRIT-L/LEG  ; 

HELMINTH  ARTHRIT-ANKLE  .'. a.. 

HELMINTH  ARTHRIT  NEC ; 

HELMINTH  ARTHRIT-MULT  

INF  ARTHRITIS  NEC-UNSPEC 

INF  ARTHRITIS  NEC-SHLDER 

INF  ARTHRITIS  NEC-UP/ARM 

INF  ARTHRIT  NEC-FOREARM  . 

INF  ARTHRITIS  NEC-HAND  .., 

INF  ARTHRITIS  NEC-PELVIS  

INF  ARTHRITIS  NEC-ULEG  _ 

INF  ARTHRITIS  NEC-ANKLE  

INF  ARTHRIT  NEC-OTH  SITE  

INF  ARTHRITIS  NEC-MULT 

INF  ARTHRITIS  NOS-UNSPEC _ „ ...„ 

INF  ARTHRITIS  NOS-SHLDER  „.., 

INF  ARTHRITIS  NOS-UP/ARM  

INF  ARTHRIT  NOS-FOREARM . , 

INF  ARTHRIT  NOS-HAND .... 

INF  ARTHRIT  NOS-PELVIS . .._ 

INF  ARTHRIT  NOS-ULEG „ 

INF  ARTHRIT  NOS-ANKLE 

INF  ARTHRIT  NOS-OTH  SITE 

INF  ARTHRITIS  NOS-MULT _ „ ™™„ 

DICALC  PHOS  CRYST-UNSPEC „. 

DICALC  PHOS  CRYST-SHLDER 

DICALC  PHOS  CRYST-UP/ARM 

DICALC  PHOS  CRYS-FOREARM 

DICALC  PHOS  CRYST-HAND  „ „ _.„.. 

DICALC  PHOS  CRYST-PELVIS 

DICALC  PHOS  CRYST-L/LEG .......■„. 

DICALC  PHOS  CRYST-ANKLE „.. ...... 

DICALC  PHOS  CRY-SITE  NEC  

DICALC  PHOS  CRYST-MULT ..^^ i 

PYROPHOSPH  CRYST-UNSPEC „ 

PYROPHOSPH  CRYST-SHLDER „ ...... 

PYROPHOSPH  CRYST-UP/ARM 

PYROPHOSPH  CRYST-FOREARM „ ... 

PYROPHOSPH  CRYST-HAND  

PYROPHOSPH  CRYST-PELVIS 

PYROPHOSPH  CRYST-L/LEG  . 

PYROPHOSPH  CRYST-ANKLE ., 

PYROPHOS  CRYST-SITE  NEC ; 

PYROPHOS  CRYST-MULT . 

CHONOROCALCIN  NOS-UNSPEC . 

CHONDROCALCIN  NOS-SHLDER  , 

CHONOROCALCIN  NOS-UP/ARM 

CHONDROCALC  NOS-FOREARM  .. „„„. 

CHONDROCALCIN  NOS-HAND  ; , ^.„, 

CHONDROCALCIN  NOS-PELVIS  „ 

CHONDROCALCIN  NOS-L/LEG  

CHONDROCALCIN  NOS-ANKLE  

CHONDROCALC  NOS-OTH  SITE  , . 

CHONDROCALCIN  NOS-MULT  

CRYST  ARTHROP  NEC-UNSPEC .„.„. 

CRYST  ARTHROP  NEC-SHLDER  . _..:..._ 

CRYST  ARTHROP  NEC-UP/ARM 

CRYS  ARTHROP  NEC-FOREARM  

CRYST  ARTHROP  NEC-HAND  . , 

CRYST  ARTHROP  NEC-PELVIS  „., 

CRYST  ARTHROP  NEC-L/LEG  „ . 

CRYST  ARTHROP  NEC-ANKLE „... 


24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
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ICO-9 


71288 

71289 

71290 

71291 

71292 

71293 

71294 

7T295 

71296 

71297 

71298 

71299 

7130 

7131 

7132 

7133 

7134 

7135 

7136 

7137 

7138 

7140 

7141 

7142 

71430 

71431 

71432 

71433 

7144 

71481 

71489 

7J49 

71500 

71504 

71509 

71510 

71511 

71512 

71513 

71514 

71515 

71516 

71517 

71518 

71S20 

71521 

71522 

71523 

71524 

71525 

71526 

71527 

71 528 

71530 

71531 

71532 

71533 

71534 

7153S 

71536 

71537 

71538 

71580 

715S9 

71S00 

71591 

71502 

71593 

71594 

71595 

71596 

71597 

71598 

71600 

71601 

71602 


ICD-9  Description 


CRY  ARTHROP  NEC-OTH  SITE  .... 

CRYST  ARTHROP  NEC-MULT 

CRYST  ARTHROP  NOS-UNSPEC  . 
CRYST  ARTHROP  NOS-SHLDR  .... 
CRYST  ARTHROP  NOS-UP/ARM  .. 
CRYS  ARTHROP  NOS-FOREARM  . 

CRYST  ARTHROP  NOS-HAND  

CRYST  ARTHROP  NOS-PELVIS  .... 

CRYST  ARTHROP  NOS-L/LEG  

CRYST  ARTHROP  NOS-ANKLE 

CRY  ARTHROP  NOS-OTH  SITE  .... 

CRYST  ARTHROP  NOS-MULT 

ARTHROP  W  ENDOCR/MET  DIS  ™ 

ARTHROP  W  NONINF  Gl  DIS  

ARTHROPATH  W  HEMATOL  OlS  .. 

ARTHROPATHY  W  SKIN  DIS  

ARTHROPATHY  W  RESP  DIS 

ARTHROPATHY  W  NERVE  DIS  ..... 
ARTHROP  W  HYPERSEN  REACT  . 
ARTHROP  W  SYSTEM  DIS  NEC  ... 

ARTHROP  W  OTH  DIS  NEC 

RHEUMATOID  ARTHRITIS  ™. 

FELTY^  SYNDROME  „ 

SYST  RHEUM  ARTHRITIS  NEC 

JUV  RHEUM  ARTHRITIS  NOS  

POLYART  JUV  RHEUM  ARTHR 

PAUCIART  JUV  RHEUM  ARTHR  ._ 
MONOART  JUV  RHEUM  ARTHR  ... 

CHR  POSTRHEUM  ARTHRITIS 

RHEUMATOID  LUNG  

INFLAMM  POLYARTHROP  NEC  .... 
INFLAMM  POLYARTHROP  NOS  .... 

GENERAL  OSTEOARTHROSIS 

GEN  OSTEOARTHROS-HAND 

GENERAL  OSTEOARTHROSIS 

LOC  PRIM  OSTEOART-UNSPEC  ... 
LOG  PRIM  OSTEOART-SHLDER  ... 
LOC  PRIM  OSTEOART-UP/ARM  .... 
LOC  PRIM  OSTEOART-FORARM  .. 
LOC  PRIM  OSTEOARTH-HAND  ...„ 

LOC  PRIM  OSTEOART-PELVIS 

LOC  PRIM  OSTEOART-ULEG 

LOC  PRIM  OSTEOARTH-ANKLE  „. 
LOC  PRIM  OSTEOARTHR  NEC  ..._ 
LOC  2N0  OSTEOARTH-UNSPEC  .. 
LOC  2ND  OSTEOARTH-SHLOER  _. 
LOC  2ND  OSTEOARTH-UP/ARM  ... 
LOC  2N0  OSTEOART-FOREARM  „. 
LOC  2ND  OSTEOARTHROHAND  ., 
LOC  2ND  OSTEOARTH-PELVIS  _.. 
LOC  2N0  OSTEOARTHR-ULEG  .„ 
LOC  2ND  OSTEOARTHR-ANKLE  .„ 
LOC  2ND  OSTEOARTHROS  NEC  .. 
LOC  OSTEOARTH  N06-UNSPEC  . 
LOC  OSTEOARTH  NOS-SHLDER  .. 
LOC  OSTEOARTH  N06-UPMRM  _. 
LOC  OSTEOART  NOS-FO%ARM  .. 

LOC  OSTEOARTH  NOS-HAND  . 

LOC  OSTEOARTH  NOS-PELVIS  ... 

LOC  OSTEOARTH  N0S4AEQ  . 

LOC  OSTEOARTH  NO&ANKLE 

LOC  OSTEOAR  N06-SITE  NEC  ~... 
OSTEOARTHROSIS^yiULT  SITE  ..... 
OSTEOARTHROSIS-MULT  SITE  ..... 
OSTEOARTHROS  NOS-UNSPEC  ... 
06TE0ARTHROS  NOS-SHLDER  .... 
OSTEOARTHROS  NOS-UP/ARM  .... 
OSTEOARTHROS  NO&FOREARM 

OSTEOARTHROS  N0S4HAND 

OSTEOARTHROS  N064>ELVIS 

OSTEOARTHROS  NOS-ULEG  

OSTEOARTHROS  NOSANKLE  

OSTEOARTHRO  NOSOTH  SITE  „.. 

KASCHIN-8ECK  DIS-UNSPEC  

KASCHIN-BECK  OIS-SHLDER 

KASCHIN-BECK  DIS-UP/ARM 


MDC 


24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
-^34 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
33 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
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24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
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ICO-9 


71603 
71604 
71605 
71606 
71607 
71608 
71609 
71610 
71611 
71612 
71613 
71614 
71615 
71616 
71617 
71618 
71619 
71620 
71621 
71622 
71623 
71624 
71625 
71626 
71627 
71628 
71629 
71630 
71631 
71632 
71633 
71634 
71635 
71636 
71637 
71638 
71639 
71640 
71641 
71642 
f\6A3 
71644 
71645 
71646 
71647 
71648 
71649 
71650 
71651 
71652 
71653 
71654 
71655 
71656 
71657 
71658 
71659 
71660 
71661 
-71662 
71663 
71664 
71665 
71666 
71667 
71668 
71680 
71681 
71682 
71683 
71684 
71685 
71686 
71687 
71688 
71689 


ICD-9  Description 


KASCHIN-BECK  DIS-FOREARM  

KASCHIN-BECK  DIS-HAND 

KASCHIN-BECK  DIS-PELVIS 

KASCHIN-BECK  DIS-ULEG  

KASCHIN-BECK  DIS-ANKLE 

KASCHIN-BECK  DIS  NEC 

KASCHIN-BECK  DIS-MULT  

TRAUM  ARTHROPATHY-UNSPEC  . 

traum  arthropathy-shlder  ., 

TRAUM  ARTHROPATHY-UP/ARM  ., 
TRAUM  ARTHROPATH-FOREARM  . 

TRAUM  ARTHROPATHY-HAND  

TRAUM  ARTHROPATHY-PELVIS  .... 

TRAUM  ARTHROPATHY-ULEG  

TRAUM  ARTHROPATHY-ANKLE  .... 

TRAUM  ARTHROPATHY  NEC 

TRAUM  ARTHROPATHY-MULT  

ALLERG  ARTHRITIS-UNSPEC  

ALLERG  ARTHRITIS-SHLDER  

ALLERG  ARTHRITIS-UP/ARM  

ALLERG  ARTHRITIS-FOREARM  .... 

ALLERG  ARTHRITIS-HAND 

ALLERG  ARTHRITIS-PELVIS 

ALLERG  ARTHRITIS-ULEG  

ALLERG  ARTHRITIS-ANKLE - 

AUERG  ARTHRITIS  NEC  „ 

AUERG  ARTHRITIS-MULT  — 

CUMACT  ARTHRITIS-UNSPEC  

CUMACT  ARTHRITIS-SHLDER 

CUMACT  ARTHRITIS-UP/ARM  

CUMACT  ARTHRIT-FOREARM 

CUMACT  ARTHRITIS-HAND  

CUMACT  ARTHRITIS-PELVIS 

CUMACT  ARTHRITIS-ULEG  

CUMACT  ARTHRITIS-ANKLE  „ 

CUMACT  ARTHRITIS  NEC  

CUMACT  ARTHRITIS-MULT 

TRANS  ARTHROPATHY-UNSPEC  . 
TRANS  ARTHROPATHY-SHLDER  . 
TRANS  ARTHROPATHY-UP/ARM  .. 
TRANS  ARTHROPATH-FOREARM 

TRANS  ARTHROPATHY-HAND 

TRANS  ARTHROPATHY-PELVIS  ... 

TRANS  ARTHROPATHY-ULEG 

TRANS  ARTHROPATHY-ANKLE  .... 

TRANS  ARTHROPATHY  NEC  

TRANS  ARTHROPATHY-MULT  

POLYARTHRITIS  NOS-UNSPEC  .... 
POLYARTHRITIS  NOS-SHLDER  .... 

POLYARTHRITIS  NOS-UP/ARM  

POLYARTHRIT  NOS-FOREARM  .... 

POLYARTHRITIS  NOS-HAND 

POLYARTHRITIS  NOS-PELVIS  

POLYARTHRITIS  NOS-L/LEG 

POLYARTHRITIS  NOS-ANKLE  

POLYARTHRIT  NOS-OTH  SITE  ..... 

POLYARTHRITIS  NOS-MULT  

MONOARTHRITIS  NOS-UNSPEC  .. 
MONOARTHRITIS  NOS-SHLDER  ... 
MONOARTHRITIS  NOS-UP/ARM  ... 
MONOARTHRIT  NOS-FOREARM  .„ 

MONOARTHRITIS  NOS-HAND  

MONOARTHRITIS  NOS-PELVIS 

MONOARTHRITIS  NOS-L/LEG  

MONOARTHRITIS  NOS-ANKLE  ..... 
MONOARTHRIT  NOSOTH  SITE  .... 

ARTHROPATHY  NEC-UNSPEC  

ARTHROPATHY  NEC-SHLDER 

ARTHROPATHY  NEC-UP/ARM  

ARTHROPATHY  NEC-FOREARM  . 

ARTHROPATHY  NEC-HAND 

ARTHROPATHY  NEC-PELVIS 

ARTHROPATHY  NEC-L/LEG 

ARTHROPATHY  NEC-ANKLE -. 

ARTHROPATHY  NECOTH  SITE  .... 
ARTHROPATHY  NEC-MULT „... 


MDC 


..J...... 


24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
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24 
24 
24 
24 
24 
24 
24 
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24 
24 
24 
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24 
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24 
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ICD-9 


ICD-9  Description 


MOO 


71690 
71691 
71692 
71693 
71694 
71695 
71696 
71697 
71698 
71699 
7170 
7171 
7172 
7173 
71740 
71741 
71742 
71743 
71749 
7175 
7176 
7177 
71781 
71782 
71783 
71784 
71785 
71789 
7179 
71800 
71801 
71802 
71803 
71804 
71805 
71807 
71808 
71809 
71810 
71811 
71812 
71813 
71814 
71815 
71817 
71818 
71819 
71820 
71821 
71822 
71823 
71824 
71825 
71826 
71827 
71828 
71829 
71830 
71831 
71832 
71833 
71834 
71835 
71836 
71837 
71838 
71839 
71840 
71841 
71842 
71843 
71844 
71845 
71846 
71847 
71848 


ARTHROPATHY  NOS-UNSPEC  

ARTHROPATHY  NOS-SHLDER 

ARTHROPATHY  NOS-UP/ARM  

ARTHROPATHY  NOS-FOREARM  .„. 

ARTHROPATHY  NOS-HAND  „. 

ARTHROPATHY  NOS-PELVIS 

ARTHROPATHY  NOS-LiLEG  

ARTHROPATHY  NOS-ANKLE  

ARTHROPATHY  NOS-OTH  SITE  

ARTHROPATHY  NOS-MULT  

OLD  BUCKET  TEAR  MED  MEN  

DERANG  ANT  MED  MENISCUS  

DERANG  POST  MED  MENISCUS  .... 

DERANG  MED  MENISCUS  NEC  

DERANG  LAT  MENISCUS  NOS  

OLD  BUCKET  TEAR  LAT  MEN 

DERANGE  ANT  LAT  MENISCUS  

DERANG  POST  LAT  MENISCUS  .... 

DERANG  LAT  MENISCUS  NEC  

DERANGEMENT  MENISCUS  NEC  ... 

LOOSE  BODY  IN  KNEE  

CHONDROMALACIA  PATELLAE 

OLD  DISRUPT  LAT  COLLAT  

OLD  DISRUPT  MED  COLLAT  _„ 

OLD  DISRUPT  ANT  CRUCIATE  

OLD  DISRUPT  POST  CRUCIAT  . 

OLD  DISRUPT  KNEE  LK3  NEC  

INT  DERANGEMENT  KNEE  NEC  .... 
INT  DERANGEMENT  KNEE  NOS  .... 

ARTIC  CARTIL  DIS-UNSPEC  

ARTIC  CARTIL  DIS-SHLOER 

ARTIC  CARTIL  DIS-UP/ARM  

ARTIC  CARTIL  DIS-FOREARM  

ARTIC  CARTIL  DIS-HAND  ...... 

ARTIC  CARTIL  DIS-PELVIS 

ARTIC  CARTIL  DIS-ANKLE 

ARTIC  CARTIL  D1S-JT  NEC 

ARTIC  CARTIL  DIS-MULT  JT  

LOOSE  BOOY-UNSPEC 

LOOSE  BODY-SHLDER  „_. 

LOOSE  BOOY-UP/ARM 

LOOSE  BODY-FOREARM 

LOOSE  BODY-HAND  

LOOSE  BODY-PELVIS 

LOOSE  BODY-ANKLE 


LOOSE  BODY-JOINT  NEC  

LOOSE  BOOY-MULT  JOINTS  -. 
PATHOL  DISLOCAT-UNSPEC  ... 
PATHOL  DISLOCAT-SHLDER  ... 
PATHOL  OISLOCAT-UP/ARM  „.. 
PATHOL  DISLOCAT-FOREARM 

PATHOL  DISLOCAT-HAND 

PATHOL  DISLOCAT-PELVIS  

PATHOL  DISLOCAT-ULEG 

PATHOL  DISLOCAT-ANKLE 

PATHOL  DISLOCAT-JT  NEC  

PATHOL  0<SUX>kT-MULT  JTS 
RECUR  DISUX>T-UNSPEC  .-. 

RECUR  OISLOCAT-SHLOER 

RECUR  DISLOCAT-UP/ARM 

RECUR  DISLOCAT-FOREARM  .. 

RECUR  OISLOCAT-HAND 

RECUR  DISLOCAT-PELVIS 

RECUR  OtSLOCAT-L/LEG 

RECUR  DISLOCAT-ANKLE 

RECUR  DISLOCAT-JT  NEC _. 

RECUR  DISLOCAT-MULT  JTS  ... 
JT  CONTRACTURE-UNSPEC  -... 
JT  CONTRACTURE-SHLDER  „. 

JT  C0NTRA(JTURE-UP/ARM 

JT  CONTRACTURE-FOREARM  .. 

JT  CONTRACTURE-HANO 

JT  CONTRACTURE-PELVIS 

JT  CONTRACTURE-ULEG  

JT  CONTRACTURE-ANKLE 

JT  CONTRACTURE-JT  NEC  . 


24 
24 
24 

24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
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ICO-9 


849 
860 
861 
862 
853 
854 
855 
856 
857 
858 
859 
860 
865 
880 
1881 
1882 
883 
884 
1885 
1886 
1887 
1888 
1889 
1880 
1891 
1892 
1893 
1894 
1895 
1897 
1898 
1899 
1900 
1901 
1902 
1903 
1904 
1905 
1906 
1907 
1908 
1909 
1910 
1911 
1912 
1913 
1914 
1915 
1916 
1917 
1918 
1919 
1920 
1921 
1922 
J1923 
1924 
1925 
1926 
1927 
1928 
1929 
1930 
1931 
1932 
1933 
1934 
1935 
1936 
1937 
1938 
1939 
1940 
1941 
1942 
1943 


ICO-9  Description 


JT  CONTRACTURE-MULT  JTS 

ANKYLOSIS-UNSPEC  

ANKYLOSIS-SHOULDER 

ANKYLOSIS-UPPER/ARM 

ANKYLOSIS-RDREARM „ 

ANKYLOSIS+IAND 

ANKYLOSIS-PELVIS  

ANKYLOSIS-LOWER/LEG 

ANKYLOSIS-ANKLE  — 

ANKYLOSIS-JOINT  NEC 

ANKYLOSIS-MULT  JOINTS  


PROTRUSIO  ACETAB^JNSPEC  ... 

PROTRUSIO  ACETABUU  NOS 

JT  DERANGMNT  NEC-UNSP  JT  ... 
JT  DERANGMENT  NEC-SHLDER  . 
JT  DERANGMENT  NEC-UP/ARM  .. 
JT  DERANGMNT  NEC-FOREARM 
JT  DERANGEMENT  NEC-HAND  ... 
JT  DERANGMENT  NEC-PELVIS  ... 
JT  DERANGEMENT  NEC-ULEG  ... 
JT  DERANGEMENT  NEC-ANKLE  .. 
JT  DERANGMENT  NEC-OTH  JT  ... 
JT  DERANGEMENT  NEC-MULT  .... 
JT  DERANGMNT  NOS-UNSP  JT  ... 
JT  DERANGMENT  NOS-SHLDER  . 
JT  DERANGMENT  NOS-UP/ARM  .. 
JT  DERANGMNT  NOS-FOREARM 
JT  DERANGEMENT  NOS-HAND  ... 
JT  DERANGMENT  NOS-PELVIS  ... 
JT  DERANGEMENT  NOS-ANKLE  . 
JT  DERANGMENT  NOS-OTH  JT  ... 
JT  DERANGEMENT  NOS-MULT  ... 

JOINT  EFFUSION-UNSPEC 

JOINT  EFFUSION-SHLDER  

JOINT  EFFUSION-UP/ARM ... 

JOINT  EFFUSION-FOREARM 

JOINT  EFFUSION-HAND  

JOINT  EFFUSION-PELVIS 

JOINT  EFFUSKDN-ULEG  

JOINT  EFFUSION-ANKLE 

JOINT  EFFUSKJfWT  NEC  -.. 

JOINT  EFFUSION^idULT  JTS 

HEMARTHROSIS-UNSPEC  

HEMARTHROSIS-SHLDER 

HEMARTHROSIS-UP/ARM  

HEMARTHROSIS-FOREARM  

HEMARTHROSIS-HAND  

HEMARTHROSIS-PELVIS 

HEMARTHROSIS-L/LEG  

HEMARTHROSIS-ANKLE  .. ..... 

HEMARTHROSIS-JT  NEC „... 


HEMARTHROSIS-MULT  JTS  

VILLONOO  SYNOVIT-UNSPEC  .... 

VILLONOD  SYNOVIT-SHLDER 

VILLONOO  SYNOVIT-UP/ARM  

ViaONOD  SYNOVIT-FOREARM  . 

VILLONOO  SYNOVIT-HAND 

ViaONOD  SYNOVIT-PELVtS 

VILLONOD  SYNOVIT-L/LEG 

VIUONOD  SYNOVIT-ANKLE  ....... 

VILLONOO  SYNOVIT-JT  NEC  

VILLONOO  SYNOVIT-MULT  JT  .... 
PAUNDROM  RHEUM-UNSPEC  .... 
PAUNDROM  RHEUM-SHLDER  .... 

PAUNDROM  RHEUM-UP/ARM 

PAUNDROM  RHEUM-FOREARM 

PAUNDROM  RHEUM-HAND  

PAUNDROM  RHEUM-PELVIS  

PAUNDROM  RHEUM-LA.EG  , 

PAUNDROM  RHEUM-ANKLE  

PAUNDROM  RHEUM.JT  NEC 

PAUNDROM  RHEUM-MULT  JTS 

JOINT  PAIN-UNSPEC  „ 

JOINT  PAIN-SHLDER 

JOINT  PAIN-UP/ARM  

JOINT  PAIN-FOREARM  


MDC 


24 

24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
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ADDB4DUM  F.— ICD-9  CODES  WITH  MAJOR  DIAGNOSTIC  CATEGORIES  (MDCS)  FOR  PAYMENT  OF  MEDICAL  VISITS  UNDER  THE 

HOSPITAL  OUTPATIENT  PPS— Continued 


ta>-9 


ICO-9  Description 


MDC 


71944 
71945 
71946 
71947 
71946 
71949 
71960 
71951 
71952 
71953 
71954 
71965 
71966 
71957 
71958 
71969 
71960 
71961 
71962 
71963 
71964 
71965 
71966 
71967 
71968 
71969 
71970 
71975 
71976 
71977 
71978 
71979 
71980 
71981 
71962 
71983 
71984 
71966 
71986 
71987 
71988 
71969 
71980 
71991 
71982 
71983 
71994 
71996 
71986 
71987 
71986 
71989 
7200 
7201 
7202 
T20B] 
72089 
7209 
7210 
7211 
7212 
7213 
72141 
72142 
7215 
7216 
7217 
7218 
72190 
'72191 
'7220 
72210 
72211 
7222 
72230 
72231 


JOINT  PAIN-HAND  

JOINT  PAIN-PELVIS  ._ 

JOINT  PAIN-L/LEG  

JOINT  PAIN-ANKLE 

JOINT  PAIN^rr  NEC 

JOINT  PAIN-MULT  JTS  

JT  STIFFNESS  NEC-UNSPEC  . 
JT  STIFFNESS  NEC-SHLDER  . 
JT  STIFFNESS  NEC-UP/ARM  .. 
JT  ^TIFFNES  NEC-FOREARM 

JT  STIFFNESS  NEC-HAND  

JT  STIFFNESS  NEC-PELVIS  

JT  STIFFNESS  NEC-ULEG  ™ 

JT  STIFFNESS  NEC-ANKLE 

JT  STIFFNESS  NEC-OTH  JT 

JT  STIFFNESS  NEC-MULT  JT 

JOINT  SYMPT  NEC-UNSP  JT  

JOINT  SYMPTOM  NEC-SHLDER  .- 
JOINT  SYMPTOM  NEC-UP/ARM  ._. 
JOINT  SYMPT  NEC-FOREARM  — 

JOINT  SYMPTOM  NEC4HAND _ 

JOINT  SYMPTOM  NEC-PELVIS  ..... 

JOINT  SYMPTOM  NEC-ULEG 

JOINT  SYMPTOM  NEC-ANKLE  ..... 
JOINT  SYMPTOM  NEC-OTH  JT  .._. 

JOINT  SYMPT  NEC-MULT  JTS 

DIFRCULT  WALK-UNSPEC _. 

DIFFICULT  WALK-PELVIS  . . 

DIFRCULT  WALK-LOa.EG 

DIFRCULT  WALK-FOOT 

DIFRCULT  WALK  NEC 

DIFRCULT  WALK-MULT 

JOINT  DiS  NEC-UNSPEC 

JOINT  DIS  NEC-SHLDER 

JOINT  DIS  NEC-UP/ARM 

JOINT  DIS  NEC-FOREARM 

JOINT  DIS  NEC-HAND 

JOINT  DIS  NEC-PELVIS 

JOINT  DIS  NEC-L/LEG 

JOINT  DIS  NEC-ANKLE  

JOINT  DtS  NEC-OTH  JT  

JOINT  DtS  NEC-MULT  JTS 

JOINT  DIS  NOS-UNSPEC  JT 

JOINT  DIS  NOS-SHLDER  

JOINT  DtS  NOS-UP/ARM 

JOINT  DIS  NO&POREARM 

JOINT  DIS  NO&+IAND 

JOINT  DIS  NOS-PELVIS 

JOINT  DIS  NO&L/LEG  ..„.. 

JOMT  OtS  NOS-ANKLE 

JOINT  DIS  NOS-OTH  JT 

JOINT  DtS  NO&MULT  JTS 


ANKYLOSING  SPONOYLmS 
SPINAL  ENTHESOPATHY  „. 
SACROHjmS  NEC 


SPONDYLOPATHY  IN  OTH  OtS  -. 
MFLAM  SPONDYLOPATHY  NEC 
MFLAM  SPOVOYLOPATHY  NOS 
CERVICAL  SPONDYLOSIS  . 


CERV^PONOYL  W  MYELOPATH 
THORAOC  SPONDYLOSIS 


LUMBOSACRAL  SPONDYLOSIS  - 
SPCND  OOMPR  THOR  SP  CORD 
SPOND  COMPR  LUMB  SP  CORD 
KISSING  SPWE ; 


ANKYLVERTHYPSVJSTOSIS  . 
TRAUMATC  SPONDYLOPATHY 
SPMAL  OtSOROeRS  NEC 


SPONDYL06  NOS  WX>  MYELOP  . 
SPONDYLOSIS  NOS  W  MYELOP 
CERVICAL  DISC  DtSPlACMNT  .„. 
UJMBAR  DISC  DISPLACEMBfT  _ 
THORAOC  DISC  DISPLACMNT  „ 

DISC  DISPLACEMENT  NOS 

SCHMORL-S  NODES  NOS  

SCHMORLS  NODE-THORACIC  _ 


24 
24 

24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
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ICO-9 


72232 

72239 

7224 

72251 

722S2 

7226 

72270 

72271 

72272 

72273 

72280 

72281 

72282 

72283 

72290 

72291 

72292 

72293 

7230 

7231 

7232 

7233 

7234 

7235 

7236 

7237 

7238 

7239 

72400 

72401 

72402 

72409 

7241 

7242 

7243 

7244 

7245 

7246 

72470 

72471 

72479 

7248 

7249 

725 

7260 

72610 

72611 

72612 

72619 

7262 

72630 

72631 

72632 

^633 

72639 

7264 

7265 

72660 

72661 

72662 

72683 

72664 

72665 

72669 

72670 

72671 

72672 

72673 

72679 

7268 

72890 

72091 

72700 

72701 

72702 

72703 


ICD-9  Description 


SCHMORLS  node-lumbar  

SCHMORLS  node-region  NEC 

CERVICAL  DISC  DEGEN 

thoracic  DISC  DEGEN  „.. 

LUMeA-UMBOSAC  DISC  DEGEN  „ 

DISC  DEGENERATION  N06  „ 

DISC  DIS  W  MYELOPATH  NOS  ..- 
CERV  DISC  DIS  W  MYELOPAT  .„. 
THOR  DISC  DIS  W  MYELOPAT  .... 
LUM8  DISC  DIS  W  MYELOPAT  .... 
POSTLAMINECTOMY  SYND  NOS 

POSTLAMINECT  SYNDCERV  

POSTLAMINECT  SYND-THORAC  . 
POSTLAMINECT  SYNO-LUMBAR  . 
DISC  DIS  NEC/NOS-UNSPEC  . — 

DISC  DIS  NEC/NOS-CERV „ 

DISC  DIS  NEC/N06-TH0RAC 

DISC  DIS  NEC/NOS-LUMBAR  . — 
CERVICAL  SPINAL  STENOSIS  ..„. 

CERVICALGIA  

CERVICOCRANIAL  SYNDROME  ... 
CERVICOBRACHIAL  SYNDROME 

BRACHIAL  NEURITIS  NOS „... 

TORTICOLLIS  NOS 

PANNKXIUTIS  OF  NECK  

OSSIFICATION  CERV  LIG  

CERVICAL  SYNDROME  NEC 

NECK  DISOROER/SYMPT  NOS  .... 

SPINAL  STENOSIS  NOS  

SPINAL  STENOSIS-THORACIC  ... 

SPINAL  STENOSIS-LUMBAR  

SPINAL  STENOSIS-OTH  SITE  — 

PAIN  IN  THORAOC  SPINE  

LUMBAGO 

SCIATICA  . 


LUMBOSACRAL  NEURITIS  NOS 

BACKACHE  NOS 

DISORDERS  OF  SACRUM  

DISORDER  OF  COCCYX  NOS  .... 
HYPERMOeiUTY  OF  COCCYX  ... 
DISORDER  OF  COCCYX  NEC  .... 

OTHER  BACK  SYMPTOMS 

BACK  DISOROER  NOS 

POLYMYALGIA  RHEUMATICA  .... 
ADHESIVE  CAPSULIT  SHLDER  .. 

ROTATOR  CUFF  SYND  NOS  

CALCIF  TENDINITIS  SHLDER 

BICIPrrAL  TENOSYNOVITIS  

ROTATOR  CUFF  DIS  NEC  


SHOULDER  REGION  DIS  NEC  . 
ELBOW  ENTHESOPATHY  NOS 

MEDIAL  EPWONDYUTIS 

LATERAL  EPKXJNDYLTnS ... 

OLECRANON  BURSITIS  _ 


ELBOW  ENTHESOPATHY  NEC 
ENTHESOPATHY  OF  WRIST  .... 
ENTHESOPATHY  OF  HIP 


ENTHESOPATHY  OF  KNEE  NOS 
PES  ANSERINUS  TENDINITIS  ...» 

TIBIAL  COU  LIG  BURSITIS  - 

FIBULA  COa  LIG  BURSITIS 

PATELLAR  TENDINITIS  _ 

PREPATELLAR  BURSITIS „.... 

ENTHESOPATHY  OF  KNEE  NEC 
ANKLE  ENTHESOPATHY  NOS  .- 

ACHILLES  TENDINITIS 

TIBIALIS  TENDINITIS 

CALCANEAL  SPUR  


ANKLE  ENTHESOPATHY  NEC  . 
PERJPH  ENTHESOPATHY  NEC 
ENTHESOPATHY,  SITE  NOS  .... 

EXOSTOSIS.  SITE  NOS 

SYNOVITIS  NOS  


SYNOVITIS  IN  OTH  DIS 

GIANT  CEU  TUMOR  TENDON  , 
TRK3GER  FINGER  ... 


MDC 


24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
63 
63 
63 
24 
18 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
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KX>-9 


CD-O  Oncription 


72704 

72705 

72706 

72709 

7271 

7272 

7273 

72740 

72741 

72742 

72743 

72749 

72750 

72751 

72759 

72780 

72781 

72782 

72763 

72764 

72766 

72766 

72767 

72768 

72769 

72781 

72782 

72789 

7279 

7280 

72810 

72811 

72812 

72813 

72819 

7282 

7283 

7284 

7286 

7288 

72871 

72879 

g881 

72882 

72883 

72884 

^885 

72888 

72889 

7289 

7290 

7291 

7282 

72930 

72931 

72939 

7294 

7296 

7296 

72981 

72982 

72969 

7299 

73000 

gooi 
goo2 

73003 
73004 

goo6 

73006 
73007 

goo8 

73009 
73010 
73011 
73012 


RADIAL  STYLOID  TENOSYNOV  

TENOSYNOV  HAND/WRIST  NEC  

TENOSYNOVITIS  FOOT/ANKLE 

SYNOVITIS  NEC 

BUNK)N 


OCCUPATIONAL  BURSITIS 

BURSITIS  NEC  — 

SYNOVIAL  CYST  NOS 

QANGUON  OF  JOINT 

QAN6U0N  OF  TENDON  ..„ 

QANGUON  NOS „... 

BURSAL  CYST  NEC 


RUPTURE  OF  SYNOVIUM  NOS  ....; 

POPUTEAL  SYNOVIAL  CYST 

RUPTURE  OF  SYNOVIUM  NEC 

NONTRAUM  TENDON  RUPT  NOS 

ROTATOR  CUFF  RUPTURE 

BK^PS  TENDON  RUPTURE 

RUPT  EXTEN  TENDON  HAND 

RUPT  FLEXOR  TENDON  HAND  ... 
RUPTURE  QUAORK^EP  TENDON 
RUPTURE  PATELLAR  TENDON 
RUPTURE  ACHILLES  TENDON 
RUPTURE  TENDON  FOOT  NEC  ._ 
NONTRAUM  TENDON  RUPT  NEC  . 

CONTRACTURE  OF  TENDON 

CALCIUM  DEPOSIT  TENDON 
SYNOVrTENO^BURSA  DIS  NEC 
SYNOV/TEN0l«URSA  DIS  NOS  — . 

INFECTIVE  MYOSITIS  -... 

MUSCULAR  CALCIFTCAT  NOS 

PROG  MYOSITIS  OSSIFK^ANS 

TRAUM  MYOSITIS  OSSIFKVkN 

posTOP  heterotopk:  CALC  -... 

MUSCULAR  CALCIFICAT  NEC  — 
MUSC  DISUSE  ATROPHY  NEC  — . 

MUSCLE  DISORDERS  NEC  

LAXITY  OF  UGAMENT  „„. 

HYPERMOBiUTY  SYNDROME  

CONTRACTED  PALMAR  FASCIA  „ 

P\MfTAJn  RBHOMATOSIS 

RBROMATOSES  NEC 

INTERSTTTIAL  MYOSITIS 


FB  GRANULOMA  OF  MUSCLE 
NONTRAUM  MUSCLE  RUPTURE 

DIASTASIS  OF  MUSCLE 

SPASM  OF  MUSCLE  . 

NECROTIZING  FASCHTIS  .. 

MUSCLEAJGAMENT  DIS  NEC 
MUSCLE/UQAMENT  DIS  NOS 
RHEUMATISM  NOS  ..„ 


MYALGIA  AND  MYOSITIS  NOS 
NEURALGIA/NEURITIS  NOS  ..... 
PANMCULmS.  UNSP  SITE  ..„.. 
HYPERTROPHY  OF  FAT  PAD  _ 

PANMCULmS.  SITE  NEC 

FASCIITIS  NOS 

PAW  IN  LIMB 


OLD  FB  IN  SOFT  TISSUE 

SWELLING  OF  UMB 

CRAMP  IN  LIMB 

MUSCSKEL  SYMPT  LIMB  NEC  ... 
SOFT  TISSUE  DIS  NECMOS  — 
AC  OSTEOMYELmS-UNSPEC  „ 
AC  OSTEOMYELITIS-SHLDER  „ 
AC  OSTEOMYELrnS<IP/ARM  .... 
AC  OSTEOMYELITIS-FOREARM 

AC  OSTEOMYELITI&HAND 

AC  0STE0MYELrnS4»ELVIS  — 

ACOSTE0MYELmS4AEG  . 

AC  OSTEOMYELITIS-ANKLE  — 

AC  OSTEOMYELITIS  NEC 

AC  OSTEOMYELITIS^dULT  

CHR  OSTEOMYELm&UNSP  .._ 
CHR  OSTEOMYELIT-SHLDER  -.. 
CHR  OSTEOMYEUT-UP/ARM  ..... 


24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
97 
24 
24 
24 
24 
63 
18 
18 
18 
24 
24 
72 
24 
24 
2« 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
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ICD-9 


73013 
73014 
73015 
73016 
73017 
73018 
73019 
73020 
73021 
73022 
73023 
73024 
73025 
73026 
73027 
73028 
73029 
73030 
73031 
73032 
73033 
73034 
73035 
73036 
73037 
73038 
73039 
73070 
73071 
73072 
73073 
73074 
73075 
73076 
73077 
73078 
73079 
73060 
73061 
73062 
73083 
73084 
73065 
73066 
73067 
73068 
73066 
73090 
73091 
73092 
73093 
73094 
730K 
73096 
73097 
73096 
73099 
7310 
7311 
7312 
7318 
7320 
7321 
7322 
7323 
7324 
7325 
7326 
7327 
7328 
7329 
73300 

ggoi 

^302 
73303 
73309 


ICD-9  Description 


CHR  OSTEOMYELIT-FOREARM 
CHR  OSTEOMYELIT-HAND 

CHR  osteomyelit-pelvis  

CHR  OSTEOMYELIT-ULEG 

CHR  OSTEOMYELIT-ANKLE  ...... 

CHR  OSTEOMYELIT  NEC  

CHR  OSTEOMYELIT-MULT 


OSTEOMYELITIS  NOS-UNSPEC  .. 
OSTEOMYELITIS  NOS-SHLDER  ... 
OSTEOMYELITIS  NOS-UP/ARM  ... 
OSTEOMYELIT  NOS-FOREARM  ... 

OSTEOMYELITIS  NOS-HAND  

OSTEOMYELITIS  NOS-PELVIS  .™ 

OSTEOMYELITIS  NOS^JLEG  

OSTEOMYELITIS  NOS-ANKLE 

OSTEOMYELIT  NOS-OTH  SITE  _.. 

OSTEOMYELITIS  NOS-MULT 

PERIOSTITIS-UNSPEC 

PERIOSTITIS-SHLDER  

PERKJSTrriS-UP/ARM  ....:. 

PERIOSTITIS-FOREARM 

PERJOSTITIS-HAND ™ 

PERIOSTmS-PELVlS  

PER^osTr^s^AEG 

PERIOSTITIS-ANKLE 

PERIOSTITIS  NEC  

PER»0STmS4*IULT  

POUO  OSTEOPATHY-UNSPEC  ... 
POUO  OSTEOPATHY-SHLDER  ... 

POLK)  OSTEOPATHY-UP/ARM 

POUO  OSTEOPATHY-FOREARM  . 

POUO  OSTEOPATHY-HAND  

POUO  OSTEOPATHY-PELVIS 

POUO  06TE0PATHY-L/LEG  

POUO  OSTEOPATHY-ANKLE 

POUO  OSTEOPATHY  NEC -. 

POUO  OSTEOPATHY-MULT 

BONE  INFECT  NEC-ONSPEC  

BONE  INFECT  NEC-SHLOER  .. 

BONE  INFECT  NEC-UP/ARM  

BONE  INFECT  NEC-FOREARM  ... 

BONE  INFECT  NEC41AND 

BONE  INFECT  NEC-PELVIS 

BONE  INFECT  NEC-LA^G  ™ 

BONE  INFECT  NEC-ANKLE  

BONE  INFECT  NECOTH  SITE  .-. 

BONE  INFECT  NEC-MULT  „ 

BONE  INFEC  NOS-UNSP  SITE  ... 

BONE  INFECT  NOS-SHLDER  

BONE  INFECT  NOS-UP/ARM  ....... 


BONE  INFECT  NOS-FOREARM  .... 

BONE  INFECT  N0S4MND 

BONE  INFECT  NOS-PELVIS  

BONE  INFECT  NOS-ULEG 

BONE  INFECT  NOS-ANKLE  

BONE  INFECT  NOS-OTH  SITE  .». 

BONE  INFECT  NOS-MULT  

OSTEITIS  DEFORMANS  NOS  . — 

OSTEITIS  OEF  IN  OTH  DIS 

HYPERTROPH  OSTEOARTHROP 

BONE  mVOLV  IN  OTH  DIS  

JUV  0STE0CH0NDR06  SPINE  ... 
JUV  OSTEOCHONDROS  PELVIS  . 

FEMORAL  EPIPHYSKXYSIS  

JUV  OSTEOCHONDROSIS  ARM  .. 
JUV  OSTEOCHONDROSIS  LEG  ... 
JUV  OSTEOCHONDROSIS  FOOT 
JUV  OSTEOCHONDROSIS  NEC  ... 
OSTEOCHONORTT  DISSECANS  ... 
OSTEOCHONDROPATHY  NEC  ..... 
OSTEOCHONDROPATHY  NOS  .... 
OSTEOPOROSIS  NOS 


MDC 


SENILE  OSTEOPOROSIS 

I0K3PATHK:  OSTEOPOROSIS 

DISUSE  OSTEOPOROSIS „ 

OSTEOPOROSIS  NEC 


24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 

^4 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
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24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
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ICD-9 


ICD-9  Description 

PATH  FX  UNSPECIFIED  SITE _ _ _ 

PATH  FX  HUMERUS 

PATH  FX  DSTL  RADIUS  ULNA  

PATH  FX  VERTEBRAE  

PATH  FX  NECK  OF  FEMUR .... 

PATH  FX  OTH  SPCF  PRT  FMR 

PATH  FX  TIBIA  FIBULA  .^ „ .. : 

PATH  FX  OTH  SPECIF  SITE  

CYST  OF  BONE  NOS  

SOLITARY  BONE  CYST 

ANEURYSMAL  BONE  CYST .: 

BONE  CYST  NEC ._. 

HYPEROSTOSIS  OF  SKUU  „.._ 

ASEPT  NECROSIS  BONE  NOS 

ASEPTIC  NECROSIS  HUMERUS 

ASEPTIC  NECROSIS  FEMUR  

ASEPT  NECRO  FEMUR  CONDYL  

ASEPTIC  NECROSIS  TALUS  

ASEPT  NECROSIS  BONE  NEC ...... 

OSTEITIS  CONDENSANS .^ 

TIETZE-S  DISEASE  

ALGONEURODYSTROPHY „. 

MALUNION  OF  FRACTURE 

NONUNION  OF  FRACTURE  . 

PART  ANOM  PULM  VEN  CONN  

GREAT  VEIN  ANOMALY  NEC  

UMBIUCAL  ARTERY  ABSENCE  .. 

UNSP  PRPHERL  VASC  ANOMAL 

GSTRONTEST  VESL  ANOMALY . 

RENAL  VESSEL  ANOMALY , 

UPR  UMB  VESSEL  ANOMALY  . 

LWR  UMB  VESSEL  ANOMALY . 

OTH  SPCF  PRPH  VSCL  ANOML  -. . .! 

CEREBROVASCULAR  ANOMALY 

SPINAL  VESSEL  ANOMALY 

CIRCULATORY  ANOMALY  NEC  

CIRCULATORY  ANOMALY  NOS  ..„. 

CHOANAL  ATRESIA . 

NOSE  ANOMALY  NEC . 

LARYNGEAL  WEB 

LARYNGOTRACH  ANOMALY  NEC 

CONGENITAL  CYSTIC  LUNG  .„ 

AGENESIS  OF  LUNG . 

LUNG  ANOMALY  NOS ■ 

CONGEN  BRONCHIECTASIS .. 

LUNG  ANOMALY  NEC 

RESPIRATORY  ANOMALY  NEC  ...._ 

RESPIRATORY  ANOMALY  NOS 

CLEFT  PALATE  NOS  

UNILAT  CLEFT  PALATE-COMP !_ 

UNILAT  CLEFT  PALATE-INC 

BILAT  CLEFT  PALATE-COMPL 

BILAT  CLEFT  PALATE-INC 

CLEFT  UP  NOS 

UNILAT  CLEFT  UP-COMPL 

UNILAT  CLEFT  UP-IMCOMPL „ 

BILAT  CLEFT  LIP-COMPLETE 

BJLAT  CLEFT  UP-INCOMPL ^ 

CLEFT  PALATE  ft  UP  NOS 

UNIL  CLEFT  PALAT/UP<X)M _„_ ^.. 

UNIL-CLEFT  PALAT/UP^NC . 

BILAT  CLFT  PALAT/UP<»M 

BILAT  CLFT  PAl>T/UP^NC . .. 

CLEFT  PALATE  &  UP  NEC 

TONGUE  TIE  

TONGUE  ANOMALY  NOS  . 

AGLOSSIA  ...„ 

CONG  ADHESK)NS  OF  TONGUE 

CONG  FISSURE  OF  TONGUE 

CONG  MACHOGLOSSIA  ^ 

MK»OGLOSSIA . 

TONGUE  ANOMALY  NEC 

SALIVARY  GLAND  ABSENCE  - ^. 

ACCESSORY  SALIVARY  GLAND  „.„ : 

CONG  ATRESIA.  SAUV  DUCT 

CONG  SAUVARY  FISTULA 


MDC 


73310 
73311 
73312 
73313 
73314 
73315 
73316 
73319 
73320 
73321 
73322 
73329 
7333 
73340 
73341 
73342 
73343 
73344 
73349 
7335 
7336 
7337 
73381 
73382 
74742 
74749 
7475 
74760 
74761 
74762 
74763 
74764 
74769 
74781 
74782 
74789 
7479 
7480 
7481 
7482 
7483 
7484 
7485 
74860 
74861 
74869 
7488 
7489 
74900 
74901 
74902 
74903 
74904 
74910 
74911 
74912 
74913 
74914 
74920 
74921 
74922 
74923 
74924 
74925 
7500 
75010 
75011 
75012 
75013 
75015 
75016 
75019 
75021 
75022 
75023 
75024 


72 
72 
72 
72 
72 
72 
72 
72 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
24 
33 
-24 
72 
72 
36 
36 
36 
36 
36 
36 
36 
36 
36 
11 
36 
36 
11 
31 
31 
31 
31 
33 
33 
33 
33 
33 
11 
11 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
31 
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ICD-9 


75025 

75026 

75027 

75029 

7503 

7504 

7505 

7506 

7507 

7508 

7509 

7510 

7511 

7512 

7513 

7514 

7515 

75160 

75161 

75162 

75169 

7517 

7518 

7519 

7520 

75210 

75211 

75219 

7522 

7523 

75240 

75241 

75242 

75249 

7527 

7528 

7529 

7530 

75310 

75311 

75312 

75313 

75314 

75315 

75316 

75317 

75319 

7533 

7534 

7535 

7536 

7537 

7538 

7539 

7540 

7541 

7542 

75430 

75431 

75432 

75433 

75435 

75440 

75441 

75442 

75443 

75444 

75450 

75451 

75452 

75453 

75459 

75460 

75461 

75462 

75469 


ICD-9  Description 


CONGENITAL  LIP  FISTULA 

MOUTH  ANOMALY  NEC 

DIVERTICULUM  OF  PHARYNX 

PHARYNGEAL  ANOMALY  NEC  

CONG  ESOPH  FISTULA/ATRES  ... 
ESOPHAGEAL  ANOMALY  NEC  .... 

CONG  PYLORIC  STENOSIS  

CONGENITAL  HIATUS  HERNIA  .... 

GASTRIC  ANOMALY  NEC  

UPPER  Gl  ANOMALY  NEC 

UPPER  Gl  ANOMALY  NOS 

MECKEL'S  DIVERTICULUM  

ATRESIA  SMALL  INTESTINE  

ATRESIA  LARGE  INTESTINE ™ 

HIRSCHSPRUNG'S  DISEASE  

INTESTINAL  FIXATION  ANOM  

INTESTINAL  ANOMALY  NEC  

BILIARY  &  LIVER  ANOM  NOS 

BILIARY  ATRESIA  

CONG  CYSTIC  LIVER  DIS 

BILIARY  &  LIVER  ANOM  NEC 

PANCREAS  ANOMALIES 

ANOM  DIGESTIVE  SYST  NEC 

ANOM  DIGESTIVE  SYST  NOS 

ANOMAUES  OF  OVARIES  

TUBAUBROAD  LIG  ANOM  NOS  ... 
EMBRYONIC  CYST  OF  ADNEXA  .. 
TUBAUBROAD  UG  ANOM  NEC  ... 

DOUBLING  OF  UTERUS 

UTERINE  ANOMALY  NEC  

CERVIX/FEM  GEN  ANOM  NOS 

EMBRYON  CYST  FEM  GEN  NEC  . 

IMPERFORATE  HYMEN  

CERVIX/FEM  GEN  ANOM  NEC 

INDETERMINATE  SEX  

GENITAL  ORGAN  ANOM  NEC  

GENITAL  ORGAN  ANOM  NOS 

RENAL  AGENESIS  

CYSTIC  KIDNEY  DISEAS  NOS  

CONGENITAL  RENAL  CYST  

POLYCYSTIC  KIDNEY  NOS  

POLYCYST  KID-AUTOSOM  DOM  . 
POLYCYST  KID-AUTOSOM  REC  ., 

RENAL  DYSPLASIA  

MEDULLARY  CYSTIC  KIDNEY 

MEDULLARY  SPONGE  KIDNEY  ... 

CYSTIC  KIDNEY  DISEAS  NEC 

KIDNEY  ANOMALY  NEC , 

URETERAL  ANOMALY  NEC 

BLADDER  EXSTROPHY  

CONGEN  URETHRAL  STENOSIS 

ANOMALIES  OF  URACHUS  

CYSTOURETHRAL  ANOM  NEC  ... 

URINARY  ANOMALY  NOS 

CONG  SKULUFACeJAW  DEF 

CONGENITAL  TORTICOLLIS  

CONG  POSTURAL  DEFORMITY  .. 

CONG  HIP  DISLOC,  UNILAT  

CONGEN  HIP  DISLOC.  BILAT  . 

CONG  HIP  SUBLUX,  UNILAT  ...... 

CONG  HIP  SUBLUX,  BIUT 

CONG  HIP  DISLOC  W  SUBLUX  ... 

CONG  GENU  RECURVATUM 

CONG  KNEE  DISLOCATION  

CONGEN  BOWING  OF  FEMUR  ... 


MDC 


CONG  BOWING  TIBIA/FIBULA „. 

CONG  BOWING  LEG  NOS  

TALIPES  VARUS  _... 

TALIPES  EQUINOVARUS  

METATARSUS  PRIMUS  VARUS  ..... 

METATARSUS  VARUS  

CONG  VARUS  FOOT  D€F  NEC  — 

TALIPES  VALGUS 

CONGENITAL  PES  PLANUS  _... 

TALIPES  CALCANEOVALGUS  

CONG  VALGUS  FOOT  DEF  NEC  .... 


31 

11 

31 

11 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

56 

56 

56 

56 

56 

56 

56 

56 

56 

56 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

53 

S3 

53 

53 

53 

53 

53 

53 

53 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 
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ICD-9 


75470 
75471 
75479 
75481 
75482 
75489 
75500 
75501 
75502 
75510 
75511 
75512 
75513 
75514 
75520 

re52i 

75522 

75523 

75524 

TO525 

75526 

75527 

75528 

75529 

75530 

75531 

75S32 

75533 

75534 

75635 

75536 

75537 

75538 

75539 

7564 

75560 

75551 

75552 

75553 

75564 

75555 

75566 

75557 

75658 

^569 

^660 

75561 

75562 

75563 

7SS64 

75565 

75668 

75567 

25569 

7568 

7559 

7560 

75610 

75611 

75612 

75613 

75614 

TC615 

75616 

75617 

75619 

7562 

7563 

7564 

75650 

75661 

75652 

75653 

75664 

Tsess 

75666 


ICO-9  Description 


TALIPES  NOS 

TALIPES  CAVUS  

CONG  FOOT  DEFORM  NEC 

PECTUS  EXCAVATUM  

PECTUS  CARINATUM  . 

NONTERATOGENIC  ANOM  NEC  . 

POLYDACTYLY  NOS  _. 

POLYDACTYLY.  FINGERS  . 

POLYDACTYLY,  TOES  

SYNDACTYLY,  MULTIPLE/NOS  ... 
SYNDACTYL  FING-NO  FUSION  ... 

SYNDACTYL  FING  W  FUSION  

SYNDACTYL  TOE-NO  FUSION  .... 

SYNDACTYL  TOE  W  FUSION  

REDUC  DEFORM  UP  LIMB  NOS  . 

TRANSVERSE  DEFIC  ARM  . .... 

LONGITUD  OEFIC  ARM  NEC 

COMBIN  LONGIT  DEFIC  ARM  

LONGITUDIN  DEFIC  HUMERUS  .. 
LONGITUD  DEFIC  RADIOULNA  ... 

LONGITUD  DEFIC  RADIUS  

LONGITUDINAL  DEFIC  ULNA  

LONGITUDINAL  DEFIC  HAND 

LONGITUD  DERC  PHALANGES  .. 
REDUCTION  DEFORM  LEG  NOS 

TRANSVERSE  DEFlC  LEG 

LONGITUDIN  DEFIC  LEG  NEC  .... 

COMB  LONGITUDIN  DEF  LEG 

LONGITUDINAL  DEFIC  FEMUR  ... 

TIBKDFIBULA  LONGIT  DEFIC  

LONGITUDINAL  DEFIC  TIBIA 

LONGITUDIN  DEFIC  FIBULA 

LONGITUDINAL  DEFIC  FOOT  ...... 

LONGITUD  OEFK;  PHALANGES  .. 

REDUCT  DEFORM  LIMB  NOS  

UPPER  UMB  ANOMALY  NOS 

CONG  DEFORMITY-CLAVICLE  .... 

CONG  ELEVATION-SCAPULA  

RADIOULNAR  SYNOSTOSIS  

MADELUNG^  DEFORMITY _„ 

ACROCEPHALOSYNDACTYLY 

ACCESSORY  CARPAL  BONES  .-.. 

MACRODACTYUA  (FINGERS) 

CONGENITAL  CLEFT  HAND  

UPPER  LIMB  ANOMALY  NEC 

LOWER  LIMB  ANOMALY  NOS 

CONGENITAL  CC»<A  VALGA 

CONGENITAL  COXA  VARA 

CONG  HIP  DEFORMITY  NEC  

CONG  KNEE  DEFORMITY  „ 

MACRODACTYUA  OF  TOES 

ANOMAUES  OF  TOES  NEC 

ANOMAUES  OF  FOOT  NEC -.. 

LOWER  UMB  ANOMALY  NEC 

CONGEN  UMB  ANOMALY  NEC  _.. 
CONGEN  LIMB  ANOMALY  NOS  ... 
ANOMAL  SKULL/FACE  BONES  .... 

ANOMALY  OF  SPINE  NOS 

LUMBOSACR  SPONDYLOLYSIS  - 
SPONOYLOUSTHESIS  


MDC 


CONG  ABSENCE  OF  VERTEBRA  . 

HEMIVERTEBRA  

CONGEN  FUSION  OF  SPINE 

KUPPEL-FEIL  SYNDROME  

«PtNA  BIFIDA  OCCULTA . 


ANOMALY  OF  SPINE  NEC 

CERVICAL  RIB  _.... _... 

RIB  &  STERNUM  ANOMAL  NEC  .... 

CHONDflOOYSTROPHY 

OSTEODYSTROPHY  NOS 

OSTEOGENESIS  IMPERFECTA ..... 

OSTEOPETROSIS 

OSTEOPOIKILOSIS 

POLYOSTOnCFIBROS  DYSPL  .... 
CHONOROECTOOERM  DYSPLAS  . 
MULT  EPIPHYSEAL  DYSPLAS 


24 

24 

24 

11 

11 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

63 

24 

24 

11 

24 

24 

24 

24 

24 

24 

24 

24 
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ICD-9 


75659 

75o6 

75681 

75662 

75683 

75689 

7569 

7570 

7571 

7572 

75731 

75732 

75733 

75739 

7574 

7575 

-  7576 

7578 

7579 

7580 

7581 

7582 

7583 

7584 

7585 

7586 

7587 

7589 

7590 

7591 

7592 

7593 

7594 

7595 

7596 

7597 

75981 

75982 

75983 

75989 

7599 

7600 

7601 

7602 

7603 

7604 

7605 

7606 

76070 

76071 

76072 

76073 

76074 

76075 

76076 

76079 

7608 

7609 

7610 

7611 

7612 

7613 

7614 

7615 

7616 

7617 

7618 

7619 

7620 

7621 

7622 

7623 

7624 

7625 

7626 

7627 


ICD-9  Description 


osteodystrophy  NEC  

anomalies  of  diaphragm 

absence  of  muscle/tendon  .. 

accessory  muscle  

ehlers-danlos  syndrome  

soft  tissue  anomaly  nec  

musculoskel  anom  nec/nos  . 
hereditary  edema  of  legs  ... 
ichthyosis  congenita  

DERMATOGLYPHIC  ANOMALIES  .. 
CONG  ECTODERMAL  DYSPLAS  ... 

VASCULAR  HAMARTOMAS  

CONG  SKIN  PIGMENT  ANOMAL  ... 

SKIN  ANOMALY  NEC 

HAIR  ANOMALIES  NEC  

NAIL  ANOMALIES  NEC  ..- 

BREAST  ANOMALIES  NEC  

OTH  INTEGUMENT  ANOMALIES  ... 

INTEGUMENT  ANOMALY  NOS  

DOWN'S  SYNDROME  

PATAU'S  SYNDROME  

EDWARDS'  SYNDROME  

AUTOSOMAL  DELETION  SYND 

BALANCE  AUTOSOM  TRANSLOC  . 
AUTOSOMAL  ANOMALIES  NEC  .... 

GONADAL  DYSGENESIS  

KLINEFELTER'S  SYNDROME  

CHROMOSOME  ANOMALY  NOS  ... 

ANOMAUES  OF  SPLEEN  

ADRENAL  GLAND  ANOMALY  

ENDOCRINE  ANOMALY  NEC  

SITUS  INVERSUS  

CONJOINED  TWINS 

TUBEROUS  SCLEROSIS 

HAMARTOSES  NEC 

MULT  CONGEN  ANOMAL  NEC 

PRADER-WILLI  SYNDROME  

MARFAN  SYNDROME  

FRAGILE  X  SYNDROME 

SPECFIED  CONG  ANOMAL  NEC  . 

CONGENITAL  ANOMALY  NOS  

MATERN  HYPERTEN  AFF  NB  

MATERN  URINE  DIS  AFF  NB 

MATERNAL  INFEC  AFF  NB 

MATERN  CARDIORESP  AFF  NB  .. 

MATERN  NUTRIT  DIS  AFF  NB 

MATERNAL  INJURY  AFF  NB 

SURG  OP  ON  MOTHER  AFF  NB  .. 
NOXIOUS  SUBST  NOS  AFF  NB  .... 
MATERNAL  ALCOHOL  AFF  NB  .... 
MATERNAL  NARCOTIC  AFF  NB  ... 
MATERNAL  HALLUCIN  AFF  NB  .... 

MATERNAL  ANTI-INF  AFF  NB  

COCAINE  -  NXS  INFL  FETUS  

FTS/NB  AFCTD  MTRNL  DES  

NOXIOUS-SUBST  NEC  AFF  NB  .... 
MATERNAL  COND  NEC  AFF  NB  .. 
MATERNAL  COND  NOS  AFF  NB  .. 
INCOMPETNT  CERVIX  AFF  NB  .... 
PREMAT  RUPT  MEMB  AFF  NB  .... 

OLIGOHYDRAMNIOS  AFF  NB 

POLYHYDRAMNIOS  AFF  NB  

ECTOPIC  PREGNANCY  AFF  NB  .. 

MULT  PREGNANCY  AFF  NB 

MATERNAL  DEATH  AFF  NB  

ANTEPART  MALPRES  AFF  NB 

MATERN  COMPL  NEC  AFF  NB  .... 
MATERN  COMPL  NOS  AFF  NB  .... 

PLACENTA  PREVIA  AFF  NB  

PLACENTA  HEM  NEC  AFF  NB  

ABN  PLAC  NEC/NOS  AFF  NB 

PLACENT  TRANSFUSION  SYN  .... 

PROLAPSED  CORD  AFF  NB 

OTH  UMBIL  CORD  COMPRESS  .- 

UMBIL  COND  NEC  AFF  NB 

CHORIOAMNIONITIS  AFF  NB  


MDC 


24 

11 

24 

24 

24 

2A 

24 

18 

18 

18 

18 

18 

18 

16 

18 

18 

18 

18 

18 

91 

91 

91 

91 

11 

11 

S3 

S3 

S7 

86 

82 

82 

41 

S7 

63 

16 

57 

S7 

S7 

82 

S7 

S7 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 

56 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 

57 
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ICD-9 


ICO-6  Dascripbon 


MOO 


7628 
7629 
7630 
7631 
7632 
7633 
7634 
7635 
7636 
7637 
7638 
7639 
76400 
76401 
76402 
76403 
76404 
76405 
76406 
78407 
76408 
76409 
76410 
76411 
76412 
76413 
76414 
76415 
76416 
76417 
78418 
76419 
76420 
76421 
76422 
76423 
76424 
76425 
76426 
76427 
76428 
76429 
76490 
76491 
78492 
76493 
76494 
76495 
76486 
76497 
76496 
76469 
76600 
76601 
76602 
76603 
76S04 
76606 
7B606 
76607 
76606 
76600 
76510 
78511 
76512 
76613 
76514 
76615 
76516 
76517 
76518 
76619 
7860 
7661 
7662 
7670 


ABN  AMNION  NEC  AFF  NB 

ABN  AMNION  NOS  AFF  NB  

BREECH  DEUEXTRAC  AFF  NB  .. 
MALP06/0ISPRO  NEC  AFF  NB  .. 
FORCEPS  DEUVERY  AFF  NB  .... 
VACUUM  EXTRAC  DEL  AFF  NB  . 
CESAREAN  DEUVERY  AFF  NB  ... 
MAT  ANESTH/ANAU3  AFF  NB  .... 

PREaPITATE  DEL  AFF  NB 

ABN  UTERINE  CONTR  AFF  NB  .. 

COMPL  OEUV  NEC  AFF  NB  

COMPL  OEUV  NOS  AFF  NB 

UGHT-FOR-OATES  WTNOS  

UGHT-FOR-OATES  <S00Q 

LT-FOfl-OATES  S00-749G 

LT-FOR-OATES  7S0499G  „. 

LT-FOR-OATES  1000-1240G  

LT-FOR-DATES  12S0-1499G  

LT-FOR-OATES  1500-1740G 

LT-FOR-OATES  1750-1999G  , 

LT-FOR-OATES  200O^499G  .. — 

LT-FOR-OATES  2500^  

LT-FOR-OATE  W/MAL  WTNOS  ... 
LT-FOR-OATE  W/MAL  <500G  -.... 

LT-OATE  W/MAL  S00-749G  

LT-OATE  W/MAL  750409G 

LT-OATE  W/MAL  1000-1249G  

LT-OATE  W/MAL  12S0-1499G 

LT-OATE  W/MAL  1S00-1749G  

LT-OATE  W/MAL  1750-1999G  

LT-OATE  W^MAL  200O«499G 

LT-FOR-OATE  W/MAL  2S00+G  „. 
FETAL  MALNUTRmON  WTNOS  . 
FETAL  MALNUTRmON  <SOOG  ... 

FETAL  MALNUTR  500-749G 

FETAL  MAL  750-099G 

FETAL  MAL  1 000-1 249G 

FETAL  MAL  12S0-1499G 

FETAL  MAL  1500.1749G 

FETAL  MALNUTR  1 750-1 999G  _ 
FETAL  MALNUTR  200O4499G  ». 

FETAL  MALNUTR  2S00*G . 

FET  GROWTH  RETARD  WTNOS  . 
FET  GROWTH  RETARD  <SOOG  .. 

FET  GROWTH  RET  500-748G 

FET  GROWTH  RET  ^0499G 

FET  GRWTH  RET  1000-1249G  .„. 
FET  GRWTH  RET  12S0-1499G  .- 
FET  GRWTH  RET  1S00-1749G  .„. 
FET  GRWTH  RET  1750-1999G  .-. 
FET  GRWTH  RET  20004499G  ... 

FET  GROWTH  RET  2500^ 

EXTREME  IMMATUR  WTNOS 

EXTREME  IMMATUR  <SOOG 

EXTREME  IMMATUR  500-749G  - 
EXTREME  IMMATUR  7SO408G  _ 
EXTREME  MMAT  1000-1240G  .„ 
EXTREME  MMAT  12S0-1499G  ... 
EXTREME  MMAT  1500-17496  „ 
EXTf»«E  IMMAT  1750-1900G  .„ 
EXTReME1MMATa00O4499G  .„ 

EXTRQfC  aMAT  2S00fG 

PRETERM  MFANT  NEC  WTNOS 

PRETERM  NEC  <S006 

PRETERM  NEC  S00-748G 

PRETERM  NEC  750409Q 

PRETERM  NEC  1000-1249Q 

PRETERM  NEC  1250-14096 

PRETERM  NEC  1500-1740G 

PRETERM  NEC  1750-19006 

PRETERM  NEC  200044806 

PRETERM  NEC  2500^ 

EXCEPnONAaV  LARGE  BABY 
HEAVY-FOR-OATE  INFAN  NEC  . 

POST-TERM  INFANT  NOS 

CEREBRAL  HEM  AT  BIRTH 


57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
67 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
67 
57 
57 
67 
57 
57 
57 
57 
57 
57 
57 
57 
57 
67 
57 
57 
57 
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ICD-9 


7671 
7672 
7673 
7674 
7675 
7676 
7677 
7678 
7679 
7680 
7681 
7682 
7683 
7684 
7685 
7686 
7689 
769 
7700 
7701 
7702 
7703 
7704 
7706 
7706 
7707 
7708 
7709 
7710 
7711 
7712 
7713 
7714 
7715 
7716 
7717 
7718 
7720 
7721 
7722 
7723 
7724 
7725 
7726 
7728 
7729 
7730 
7731 
7732 
7733 
7734 
7735 
7740 
7741 
7742 
77430 
77431 
77439 
7744 
7745 
7746 
7747 
7750 
7751 
7752 
7753 
7754 
7756 
7756 
7757 
7758 
7759 
7780 
7781 
7762 
7763 


ICD-9  Descriplion 


SCALP  INJURY  AT  BIRTH  

CLAVICLE  FX  AT  BIRTH 

bone  injury  NEC  AT  BIRTH  . 
SPINAL  CORD  INJ  AT  BIRTH  ... 

FACIAL  NERVE  INJ-BIRTH 

BRACH  PLEXUS  INJ-BIRTH 

NERVE  INJ  NEC  AT  BIRTH  — 

BIRTH  TRAUMA  NEC „™ 

BIRTH  TRAUMA  NOS 


FETAL  DEATH-ANOXIA  NOS 

FET  DEATH-ANOXIA  OUR  LAB  — 
FET  DISTRESS  BEFOR  LABOR  .™ 
FETAL  DISTRESS  DUR  LABOR  ~„ 

FETAL  DISTRESS  NOS  ™ 

SEVERE  BIRTH  ASPHYXIA _.. 

MILDrtWIOO  BIRTH  ASPHYXIA  

BIRTH  ASPHYXIA  NOS ™.... 

RESPIRATORY  DISTRESS  SYN  ... 

CONGENITAL  PNEUMONIA  

MECONIUM  ASPIRATN  SYNDRM  . 

NB  INTERSTIT  EMPHYSEMA 

NB  PULMONARY  HEMORRHAGE 

PRIMARY  ATELECTASIS 

NB  ATELECTASIS  NEC/NOS  

NB  TRANSITORY  TACHYPNEA  .„. 
PERINATAL  CHR  RESP  DIS 


POST-BIRTH  RESP  PROB  NEC  - 
NB  RESPIRATORY  COND  NOS  .„. 

CONGENITAL  RUBELLA 

CONG  CYTOMEGALOVIRUS  INF  . 

CONGENITAL  INFEC  NEC  ™. 

TETANUS  NEONATORUM 

OMPHALITIS  OF  NEWBORN 

NEONATAL  INFEC  MASTITIS  . — 
NEONATAL  CONJUNCTIVITIS  — 
NEONATAL  CANDIDA  INFECT  — 

PERINATAL  INFECTION  NEC  

FETAL  BLOOD  LOSS  NEC  — 

NB  INTRAVENTRICULAR  HEM  ..... 
NB  SUBARACHNOID  HEMORR  .... 
POST-BIRTH  UMBIL  HEMORR  ..... 

NB  Gl  HEMORRHAGE  — 

NB  ADRENAL  HEMORRHAGE  ...... 

NB  CUTANEOUS  HEMORRHAGE 
NEONATAL  HEMORRHAGE  NEC  . 
NEONATAL  HEMORRHAGE  NOS  . 

NB  HEMOLYT  OIS:RH  ISaMM  

NB  HEMOLYT  OIS-ABO  ISOIM  — 
NB  HEMOLYT  DIS-ISOIM  NEC  — 

HYDROPS  FETAUSrISOIMM _, 

NB  KERNICTERUS:ISOIMMUN  .„. 
NB  LATE  ANEMIA:ISOIMMUN  


PERINAT  JAUNO-HERED  ANEM  . 

PERINAT  JAUND:HEMOLYSIS 

NEONAT  JAUND  PRETERM  DEL 
DELAY  CONJUGAT  JAUND  NOS  . 

NEONAT  JAUND  IN  OTH  DIS - 

DELAY  CONJUGAT  JAUND  NEC  . 
FETAUNEONATAL  HEPATITIS  .... 

PERINATAL  JAUNDICE  NEC 

FETAL/NEONATAL  JAUND  NOS  .. 

NB  KERNICTERUS 

INFANT  DIABET  MOTHER  SYN  ... 
NEONAT  DIABETES  MEUITUS  ... 
NEONAT  MYASTHENIA  GRAVIS  . 
NEONATAL  THYROTOXICOSIS  ... 


HYPOCALCEM/HYPOMAGNES  NB 

NEONATAL  DEHYDRATION 

NEONATAL  HYPOGLYCEMIA 

LATE  METAB  AQDOSIS  NB  — 

TRANSIENT  MET  DIS  NB  NEC  

TRANSIENT  MET  DIS  NB  NOS 

NB  HEMORRHAGIC  DISEASE  

NEONATAL  THROMBOCYTOPEN  .. 

DISSEM  INTRAVASC  COAG  NB 

OTH  NEONATAL  COAG  DIS  


MDC 


57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
67 
57 
57 
57 
57 
57 
57 
57 
57 
67 
67 
57 
57 
57 
67 
57 
57 
57 
57 
67 
67 
57 
57 
67 
57 
67 
67 
67 
67 
67 
57 
67 
57 
57 
57 
67 
67 
67 
57 
57 
57 
57 
67 
67 
57 
57 
67 
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ICD-9 


ICO-9  Deacrlpiion 


MDC 


7764 

7765 

7786 

7767 

7768 

7769 

7771 

7772 

7773 

7774 

7775 

7776 

7778 

7779 

7780 

7781 

7782 

7783 

7784 

7785 

7786 

7787 

7788 

7789 

7790 

7791 

7792 

7793 

7794 

7795 

•7796 

7798 

7799 

78001 

78002 

78003 

78009 

7801 

7802 

7804 

78060 

78061 

78062 

78063 

78064 

78065 

78066 

78067 

78069 

7806 

7807 

7808 

7809 

7810 

7811 

7812 

7813 

7814 

7815 

7816 

7817 

7818 

7819 

7820 

7821 

7822 

7823 

7824 

7825 

7B261 

78262 

7827 

7826 

7829 

7830 

7831 


POLYCYTHEMIA  NEONATORUM 

CONGENITAL  ANEMIA  

ANEMIA  OF  PREMATURITY „ 

NEONATAL  NEUTROPENIA  .... 
TRANSIENT  HEMAT  DIS  NEC 
NB  HEMATOLOGICAL  DIS  NOS 

MECONIUM  OBSTRUCTION  

INTEST  OBST-INSPISS  MILK 


SWALLOWED  BLOOD  SYNDROME 

TRANSITORY  ILEUS  OF  NB  

NECROT  ENTEROCOLITIS  NB . 

PERINATAL  INTEST  PERFOR 

PERINAT  Gl  SYS  DIS  NEC  . 
PERINAT  Gi  SYS  DIS  NOS 
HYDROPS  FETALIS  NO  ISOIM  . 

SCLEREMA  NEONATORUM 

NB  COLO  INJURY  SYNDROME 
NB  HYPOTHERMIA  NEC 

NB  TEMP  REGULAT  DIS  NEC  . 

EDEMA  OF  NEWBORN  NEC/NOS 

CONGENITAL  HYDROCELE 

NB  BREAST  ENGORGEMENT 

NB  INTEGUMENT  COND  NEC  

NB  INTEGUMENT  COND  NOS 

CONVULSIONS  IN  NEWBORN 

NB  CEREB  IRRIT  NEC/NOS 

CNS  DYSFUNCTION  SYN  NB 

NB  FEEDING  PROBLEMS 
NB  DRUG  REACTION/INTOXIC  .... 
NB  DRUG  WITHDRAWAL  SYNOR 
TERMINATION  OF  PREGNANCY  , 
PERINATAL  CONOmON  NEC  ..... 
PER0MTAL  CONOmON  NOS  „- 

COMA _ _. 

TRANS  ALTER  AWARENESS 
PERSISTENT  VEGTV  STATE  . 
OTHER  ALTER  CONSOOUSNES 

HALLUCINATIONS  

SYNCOPE  AND  COLLAPSE  .. 
DIZZINESS  AND  GIDDINESS 
SLEEP  DISTURBANCE  NOS  . 
INSOMNM  W  SLEEP  APNEA 

INSOMNIA  NEC  _ 

HYPERSOMNI  W  SLEEP  APNEA  , 

HYPERSOMNIA  NEC  ~ 

IRREG  SLEEP-WAKE  RHY  NOS  ... 
SLEEP  STAGE  OYSFUNCTKMS  . 

OTH  UNSPCF  SLEEP  APNEA 

SLEEP  DISTURBANCES  NEC 

FEVER 

MALAISE  AND  FATIGUE 

HYPERHIDROSIS 

GENERAL  SYMPTOMS  NEC 

ABN  INVOLUN  MOVEMB4T  NEC  . 

SMELL  a  TASTE  DISTURB 

AflNORMAUTY  OF  GAIT 

LACK  OF  COORDINATION 

TRANSIENT  UMB  PARALYSIS  .— 
CLUBBING  OF  RNGERS 

McNRvQISR^US  <»•>•*••■•••»■•<>»<>*•*••«• 

TETANY  

NEUR0UX3IC  NEGLECT  SYNDR 
NERV/MUSCULSKEL  SYM  NEC  - 

SION  SENSATK3N  DISTURB  

NONSPEOF  SKIN  ERUPT  NEC  .... 
LOCAL  SUPRFICIAL  SWELLNG  _ 

EDEMA  ._ 

JAUNOKSE  NOS 

CYANOSIS 

PALLOR 


FLUSHING 

SPONTANEOUS  ECCHYMOSES 
CHANGES  IN  SKIN  TEXTURE  .... 
INTEGUMENT  TISS  SYMP  NEC  . 
ANOREXIA 


ABNORMAL  WEK3HT  GAIN 


57 
57 
57 
57 
57 
57 
57 
67 
67 
67 
57 
57 
57 
67 
67 
67 
67 
67 
67 
57 
67 
67 
57 
57 
67 
57 
57 
57 
67 
57 

~S7 
57 
78 
63 
78 
63 
91 
63 
It 
91 
63 
•1 
63 
•1 
9^ 
91 
•1 
91 
•7 
11 
99 
11 
63 
63 
63 
11 
63 
33 
78 
62 
63 
11 
11 
18 
11 
11 
41 
36 
11 
11 
66 
11 
11 
41 
62 
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ICO-9 


7832 

7833 

7834 

7835 

7836 

7839 

7840 

7841 

7842 

7843 

78440 

78441 

78449 

7845 

78460 

78461 

78469 

7847 

7848 

7849 

7860 

7861 

7862 

7863 

7854 

78660 

78561 

78569 

7856 

7869 

78600 

78601 

78602 

78609 

7861 

7862 

7863 

7864 

78660 

78651 

78662 

78659 

7866 

7867 

7868 

7869 

7870 

78701 

78702 

78703 

7871 

7872 

7873 

7874 

78(75 

7876 

7877 

78791 

78799 

7880 

7881 

78820 

78821 

78829 

7883 

78830 

78831 

78832 

78833 

78834 

78835 

78836 

78837 

78839 

78841 

78842 


ICO-9  Description 


ABNORMAL  LOSS  OF  WEIQHT  ... 

FEEDING  PROBLEM „ ™ 

LACK  NORM  PHYSIOL  DEVEL  ... 

POLYDIPSIA  

POLYPHAGIA 
NUTR/METAB/DEVEL  SYM  NEC" 

headache — 

THROAT  PAIN  » 

SWEaiNG  IN  HEAD  &  NECK  — 

APHASIA „ 

VOICE  DISTURBANCE  NOS  

APHONIA  

VCHCE  DISTURBANCE  NEC 

speech  DISTURBANCE  NEC  ..„ 
SYMBOUe  DYSFUNCTION  NOS 

ALEXIA  AND  DYSLEXIA  

SYMBOUC  DYSFUNCTION  NEC 

EPISTAXIS 

HEMORRHAGE  FROM  THROAT  . 
SYMP  INVOL  HEAD/NECK  NEC  . 

TACHYCARDIA  NOS 

PALPITATIONS - 

CARDIAC  MURMURS  NEC 


ABNORM  HEART  SOUNDS  NEC 

GANGRENE  

SHOCK  NOS 

CARDKXSENC  SHOCK  


SHOCK  W/O  TRAUMA  NEC  

ENLARGEMENT  LYMPH  NODES  . 
CARDIOVAS  SYS  SYMP  NEC  — 
RESPIRATORY  ABNORM  NOS  .. 

HYPERVENTILATK3N „ _... 

ORTHOPNEA ™ 

RESPIRATORY  ABNORM  NEC  ... 

STRIDOR  

COUGH  

HEMOPTYSIS  

ABNORMAL  SPUTUM  

CHEST  PAIN  NOS 

PRECORDIAL  PAIN — 

PAINFUL  RESPIRATWN 

CHEST  PAIN  NEC  » 


CHEST  SWELUNG/MASS/LUMP 
ABNORMAL  CHEST  SOUNDS  .. 

HKXXXXjH  — 

RESP  SYS04EST  SYMP  NEC  ... 

NAUSEA  AND  VOMITINQ* 

NAUSEA  WITH  VOMTTING 

NAUSEA  ALONE  - 

VOMITING  ALONE  

HEARTBURN  

DYSPHAGIA 


FLATUL/ERUCTAT/QAS  PAIN  . 

VISIBLE  PERISTALSIS 

ABNORMAL  BOWEL  SOUNDS  . 
INCONTINENCE  OF  FECES  .... 

ABNORMAL  FECES 

DIARRHEA 


DK3ESTVE  SYST  SYMPTM  NEC 

RENAL  COUC 

DYSURIA. 


RETENTK)N  URINE  NOS 

INCMPLET  BLDDER  EMPTYING 
OTH  SPCF  RETENTKM  URINE  .. 

INCONTINENCE  OF  URINE*  

URINARY  INCONTINENCE  NOS 

URGE  INCONTINENCE „. 

STRESS  INC0NTINB4CE  MALE 
MIXED  INCONTINENCE 


INCONTNCE  WO  SENSR  AWARE 

POST-VOID  DRIBBLING  

NOCTURNAL  ENURESIS 

CONTINUOUS  LEAKAGE  

OTH  URINRY  INCONTINENCE  .» 

URINARY  FREQUENCY 

POLYURIA  


MDC 


82 

41 

82 

82 

82 

82 

63 

11 

11 

63 

11 

11 

11 

11 

91 

91 

91 

31 

41 

11 

36 

36 

36 

36 

36 

78 

78 

97 

86 

36 

33 

11 

36 

33 

33 

31 

33 

11 

36 

36 

36 

38 

24 

11 

11 

11 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

S3 

53 

S3 

S3 

S3 

S3 

S3 

53 

53 

S3 

53 

53 

S3 

S3 

S3 

S3 

S3 
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k:d-9 


78843 

7885 

78861 

78862 


7887 
7888 
7889 
78900 
78901 
78902 
78903 
78904 
78905 
78906 
78907 
78909 
7891 
7892 
78930 
78931 
78932 
78933 
78934 
78935 
78936 
78937 


KX>-8  Description 


NOCTURIA 

OLIGURIA  &  ANURIA 

SPLITTING  URINARY  STREAM  ., 
SLOWING  URINARY  STREAM  .„ 
OTH  ABNORMALT  URINATKM  . 

URETHRAL  DISCHARGE ™ 

EXTRAVASATION  OF  URINE  ..... 
URINARY  SYS  SYMPTOM  NEC  . 
ABDMNAL  PAIN  UNSPCF  SITE  . 
ABDMNAL  PAIN  RT  UPR  QUAD 
ABDMNAL  PAIN  LFT  UP  QUAD  . 
ABDMNAL  PAIN  RT  LWR  QUAD 
ABDMNAL  PAIN  LT  LWR  QUAD 
ABDMNAL  PAIN  PERIUMBIUC  .. 
ABDMNAL  PAIN  ERGASTRK! .... 
ABDMNAL  PAIN  GENERALIZED 
ABDMNAL  PAIN  OTH  SPCF  ST  . 

HEPATOMEGALY ™ 

SPLENOMEGALY 


78940 

78941 

78942 

78943 

78944 

7894S 

78946 

78947 

78949 

7895 

78960 

78961 

78862 

78963 

78964 

78965 

78986 

78967 

78989 

7889 

7900 

7901 

7902 

7903 

7904 

7906 

7906 

7907 

7908 

79081 

79092 

79093 

79089 

7910 

7911 

7912 

7913 

7914 

7915 

7916 

7917 

7919 

7920 

7921 

7922 

7923 

7924 

7929 


MDC 


ABDMNAL  MASS  UNSPCF  SITE  ... 
ABDMNAL  MASS  RT  UPR  QUAD 
ABDMNAL  MASS  LFT  UP  QUAD  . 
ABDMNAL  MASS  RT  LWR  QUAD 
ABDMNAL  MASS  LT  LWR  QUAD  . 
ABDMNAL  MASS  PERIUMBIUC ... 
ABDMNAL  MASS  EPKSASTRX;  .... 
ABDMNAL  MASS  GENERALIZED 
ABDMNAL  MASS  OTH  SPCF  ST  . 
ABDMNAL  RGDT  UNSPCF  SITE  .. 
ABDMNAL  RGDT  RT  UPR  QUAD 
ABDMNAL  RGDT  LFT  UP  QUAD  . 
ABDMNAL  RGDT  RT  LWR  QUAD 
ABDMNAL  RGDT  LT  LWR  QUAD  . 
ABDMNAL  RGDT  PERIUMBIUC  -. 
ABDMNAL  RGDT  EPKSASTRIC  .... 
ABDMNAL  RGDT  GENERALIZED 
ABDMNAL  RGDT  OTH  SPCF  ST  . 
ASCITES 


ABDMNAL  TNOR  UNSPCF  SITE  „ 
ABDMNAL  TNDR  RT  UPR  QUAD  . 
ABDMNAL  TNOR  LFT  UP  QUAD  .. 
ABDMNAL  TNDR  RT  LWR  QUAD 
ABDMNAL  TNOR  LT  LWR  QUAD  . 
ABDMNAL  TNOR  PERIUMBIUC  ~. 
ABDMNAL  TNDR  EPIGASTRC  ... 
ABDMNAL  TNOR  GETCRAUZED 
ABDMNAL  TNOR  OTH  SPCF  ST  . 
ABDOMEN/PELVIS  SYMP  NEC .... 

ABNORM  RED  BIOOO  CELL 

ELEVATB)  SEDIMBfT  RATE  ..... 
ABN  GLUCOSE  TOLERAN  TEST  . 
EXCESS  BUXX>ALCOHOL  LEV 

ELEV  TRANSAMINASE/LOH 

ABN  SERUM  ENZY  LEVEL  NEC  . 
ABNBtOOOCHEMBTRYNEC  .. 

BACTEREMM 

VIREMMNC6 


ABNRML  ART  BLOOD  GASES  .- 
ABNRML  COAQULTK3N  PRFILE 
ELVTD  PRSTATE  SPCF  ANTGN 
OTH  NSPCF  FMDMG  BLOOD  » 

PROTEMURIA 

CHYLURIA  

HEMOGLOBINURIA  .„'„ 

MYOGLOBINURIA 

BIUURIA 

GLYCOSURIA 

ACETONURM 


OTH  CELLS^ASTS  IN  URINE  „. 

ABN  URINE  FINDINGS  NEC 

ABN  FNOCEREBROSPMAL  FL 
ABN  FINOSTOOL  CONTENTS  .. 
ABN  FINDMGS-SEMEN 


ABN  FMO-AMNOTK;  FLUID  „ 

ABN  FINOINGS^ALIVA 

ABN  FIND40DY  SUBST  NEC 


53 

53 

S3 

53 

53 

97 

53 

53 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

86 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

41 

11 

86 

11 

11 

91 

11 

11 

11 

97 

97 

11 

11 

11 

11 

53 

78 

S3 

S3 

S3 

S3 

S3 

53 

S3 

11 

11 

S3 

S7 

11 

11 
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ICO-9 


7930 
7931 
7932 
7933 
7934 
7935 
7936 
7937 
7938 
7939 
79400 
79401 
79402 
79409 
79410 
79411 
79412 
79413 
79414 
79415 
79416 
79417 
79419 
7942 
79430 
79431 
79439 
7944 
7945 
7946 
7947 
7948 
7949 
7960 
7961 
7962 
7963 
7964 
7966 
7966 
79571 
79679 
7960 
7961 
7962 
7963 
7964 
7969 
797 
7960 
7961 
7962 
7969 
7990 
7991 
7992 
7993 
7994 
7996 
7909 
80000 
80001 
80002 
80003 
80004 
80005 
80006 
80009 
80010 
80011 
80012 
80013 
80014 
80015 
80016 
80019 


ICD-4  Oeacriplion 
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ABN  FINDIN&5KUU.  &  HEAD 

ABN  FINDtNGS-LUNG  FIELD  

ABN  FO-INTRATHOfl  ORG  NEC 

ABN  FIND-BIUARY  TRACT  

ABN  FINDINGS-GI  TRACT 

ABN  FIND)NGS-GU  ORGANS  

ABN  FIND-ABDOMINAL  AREA 

ABN  FINDJ^dUSCULOSKEL  SYS 

ABNORMAL  FINDINGS-BREAST  

ABN  FIND-BODY  STRUCT  NEC 

ABN  CNS  FUNCT  STUDY  N08  . 


ABNORM  ECHOENCEPHALOGRAM 
ABN  ELECTROENCEPHALOGRAM  .. 

ABN  CNS  FUNCT  STUDY  NEC „. 

ABN  STIMUL  RESPONSE  NOS 

ABN  RETINAL  FUNCT  STUDY _.. 

ABNORM  ELECTROOCULOGRAM  .. 

ABNORMAL  VEP „ „„ 

ABN  OCULOMOTOR  STUDIES 

ABN  AUDITORY  FUNCT  STUDY  .. 

ABN  VESTIBULAR  FUNG  STUD  

ABNORM  ELECTROMYOGRAM 

ABN  PERIPH  NERV  STUD  NEC 

ABN  PULMONARY  FUNC  STUDY 

ABN  CARDIOVASC  STUDY  NOS 

ABNORM  ELECTROCARDIOGRAM  ... 
ABN  CARDIOVASC  STUDY  NEC  ...... 

ABN  KIDNEY  FUNCT  STUDY 


ABN  THYROID  FUNCT  STUDY ;. 

ABN  ENDOCRINE  STUDY  NEC 

ABN  BASAL  METABOL  STUDY 

ABN  LIVER  FUNCTION  STUDY  

ABN  FUNCTION  STUDY  NEC 

ABN  PAP  smear<:ervix „ 

ABN  PAP  SMEAR-OTH  SITE 

ABN  CHROMOSOMAL  ANALYSIS 

POSITIVE  CULTURE  FINDING „.. 

ABN  HISTOLOGIC  FIND  NEC  

TUBERCULIN  TEST  REACTION 

FALSE  POS  SERO  TEST-SYPH _.„ 

NONSPCF  SERLGC  EVDNC  HIV 

OTH  UNSPCF  NSPF  IMUN  FND 

ABN  TOXICOLOGIC  FINDING 

ABNORMAL  REFLEX  „ 

ELEV  BL  PRES  W/O  HYPERTN  

LOW  BLOOD  PRESS  READING 

ABN  CLINICAL  FINDING  NEC  

ABNORMAL  RNDINGS  NEC  

SENIUTY  W/O  PSYCHOSIS 

SUDDEN  INFANT  DEATH  SYND 

INSTANTANEOUS  DEATH 

DEATH  WITHIN  24  HR  SYMPT  

UNATTENDED  DEATH , 

ASPHYXIA 

RESPIRATORY  ARREST '. 

NERVOUSNESS 

DEBILITY  NOS 

CACHEXIA 


la-DEFINE  CONDITION  NEC  ...... 

UNKN  CAUSE  MORB/MORT  NEC 

CLOSED  SKUa  VAULT  FX „, 

CL  SKUa  VLT  FX  W/O  COMA  ..... 
CL  SKULL  VLT  FX-BRF  COMA  ..... 
CL  SKULL  VLT  FX-MOD  COMA  .._ 
CL  SKL  VLT  FX-PROLN  COMA  „.. 
CL  SKUL  VLT  FX-DEEP  COMA  .._. 
CL  SKUa  VLT  FX-COMA  NOS  ..„. 
CL  SKL  VLT  FX-CONCWS  NOS  ...„ 

CL  SKL  VLT  FXAJEREBR  LAC 

CL  SKULL  VLT  FX  W/O  COMA  ..... 
CL  SKUU  VLT  FX-BRF  COMA  ..._ 
CL  SKULL  VLT  FX-MOD  COMA  „.. 
CL  SKL  VLT  FX-PROLN  COMA  ..„. 
CL  SKUL  VLT  FX-DEEP  COMA  ..... 
CL  SKUa  VLT  FX-COMA  NOS  ..._ 
CL  SKL  VLT  FX-CONCUS  NOS 


MDC 


KX>-9 


11 

11 

11 

41 

11 

S3 

11 

11 

18 

11 

11 

11 

11 

11 

11 

68 

68 

68 

68 

31 

11 

24 

11 

11 

11 

11 

11 

53 

82 

82 

82 

41 

53 

56 

56 

57 

97 

11 

11 

11 

86 

86 

11 

11 

36 

36 

11 

11 

91 

99 

99 

98 

99 

78 

78 

91 

11 

41 

11 

11 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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80020 
80021 
80022 
80023 
80024 
80025 
80026 
80029 
80030 
80031 
80032 
80033 
80034 
80035 
80036 
80039 
80040 
80041 
80042 
80043 
80044 
80045 
80046 
80049 
80060 
80061 
80052 
80053 
80054 
80065 
80066 
80069 
80060 
80061 
80062 
80063 
80064 
80065 
80066 
80069 
80070 
80071 
80072 
80073 
80074 
80075 
80076 
80079 
80060 
80081 
80082 
80063 
80064 
80086 
80086 
80089 
80090 
80091 
80092 
80093 
80094 
80095 
80096 
80009 
80100 
80101 
80102 
80103 
80104 
80105 
80106 
80109 
80110 
80111 
80112 
80113 


ICD-9  Description 


CL  SKL  VLT  FX/MENING  HEM  .. 
CL  SKUa  VLT  FX  W/O  COMA  . 
CL  SKUa  VLT  FX-BRF  COMA  . 
CL  SKULL  VLT  FX-MOD  COMA 
CL  SKL  VLT  FX-PROLN  COMA  . 
CL  SKUL  VLT  FX-DEEP  COMA  . 
CL  SKULL  VLT  FX-COMA  NOS  . 
CL  SKL  VLT  FX-CONCUS  NOS  . 
CL  SKULL  VLT  FX/HEM  NEC  -.. 
CL  SKULL  VLT  FX  W/O  COMA  . 
CL  SKUa  VLT  FX-BRF  COMA  . 
CL  SKULL  VLT  FX-MOD  COMA 
CL  SKL  VLT  FX-PROLN  COMA  . 
CL  SKUL  VLT  FX-DEEP  COMA  . 
CL  SKUa  VLT  FX-COMA  NOS  . 
CL  SKL  VLT  FX-CONCUS  NOS  . 
CL  a<L  VLT  FX/BR  INJ  NEC  ...„ 
CL  SKULL  VLT  FX  W/O  COMA  . 
CL  SKULL  VLT  FX-BRF  COMA  . 
CL  SRUa  VLT  FX-MOD  COMA 
CL  SKL  VLT  FX-PROLN  COMA  . 
CL  SKUL  VLT  FX-DEEP  COMA  . 
CL  SKUa  VLT  FX-COMA  NOS  . 
CL  SKL  VLT  FX-CONCUS  NOS  . 
OPN  SKUa  VAULT  FRACTURE 
OPN  SKUL  VLT  FX  W/O  COMA 
OPN  SKUL  VLT  FX-BRF  COMA 
OPN  SKUL  VLT  FX-MOD  COMA 
OPN  SKL  VLT  FX-PROIM  COM 
OPN  SKL  VLT  FX-DEEP  COMA 
OPN  SKUL  VLT  FX-COMA  NOS 
OP  SKL  VLT  FX-CONCUS  NOS 
OPN  SKL  VLT  FX/CERS  LAC  .. 
OPN  SKUL  VLT  FX  W/O  COMA 
OPN  SKUL  VLT  FX-BRF  COMA 
OPN  SKUL  VLT  FX-MOD  COMA 
OPN  SKL  VLT  FX-PROIM  COM 
OPN  SKL  VLT  FX-DEEP  COMA 
OPN  SKUL  VLT  FX-COMA  NOS 
OP  SKL  VLT  FX-CONCUS  NOS 
OPN  SKL  VLT  FX/MENiN  HEM  . 
OPN  SKUL  VLT  FX  W/O  COMA 
OPN  SKUL  VLT  FX-BRF  COMA 
OPN  SKUL  VLT  FX-MOO  COMA 
OPN  SKL  VLT  FX-PROLN  COM 
OPN  SKL  VLT  FX-DEEP  COMA 
OPN  SKUL  VLT  FX-COMA  NOS 
OP  SKL  VLT  FX-CONCUS  NOS 
OPN  SKULL  VLT  FX/HEM  NEC  . 
OPN  SKUL  VLT  FX  W/O  COMA 
OPN  SKUL  VLT  FX-BRF  COMA 
OPN  SKUL  VLT  FX-||P0  COMA 
OPN  SKL  VLT  FX 
OPN  SKL  VLT  FX 
OPN  SKUL  VLT  FX-COMA  NOS 
OP  SKL  VLT  FX-CONCUS  NOS 
OP  SKL  VLT  FX/BR  INJ  NEC  .... 
OPN  SKUL  VLT  FX  W/O  COMA 
OPN  SKUL  VLT  FX-BRF  COMA 
OPN  SKUL  VLT  FX-MOD  COMA 
OPN  SKL  VLT  FX-PROLN  COM 
OP  SKUL  VLT  FX-DEEP  COMA 
OPN  SKUL  VLT  FX-COMA  NOS 
OP  SKL  VLT  FX-CONCUS  NOS 
CLOS  SKULL  BASE  FRACTURE 
CL  SKUL  BASE  FX  W/O  COMA 
CL  SKUL  BASE  FX-BRF  COMA 
CL  SKUL  BASE  FX-MOD  COMA 
CL  SKL  BASE  FX-PROL  COMA 
CL  SKL  BASE  FX-DEEP  COMA 
CL  SKUL  BASE  FX-COMA  NOS 
CL  SKUa  BASE  FX-CONCUSS 
CL  SKL  BASE  FX/CEREB  LAC  .. 
CL  SKUL  BASE  FX  W/O  COMA 
CL  SKUL  BASE  FX-BRF  COMA 
CL  SKUL  BASE  FX-MOD  COMA 


MDC 


72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
7? 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
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72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
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72 
72 
72 
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ia>-9 


80114 
80115 
80116 
80119 
80120 
80121 
80122 
80123 
80124 
80125 
80126 
80129 
80130 
80131 
80132 
80133 
80134 
80135 
80136 
80139 
80140 
80141 
80142 
80143 
80144 
80145 
80146 
80149 
80150 
80151 
80152 
80153 
80154 
80155 
80156 
80159 
80160 
80161 
80162 
80163 
80164 
80165 
80166 
80169 
80170 
80171 
80172 
80173 
80174 
80175 
80176 
80179 
80180 
80181 
80182 
80183 
80184 
80186 
80186 
80189 
80190 
80191 
80192 
80193 
80194 
80196 
80196 
80199 
8020 
8021 
80220 
80221 
80222 
80223 
80224 
80225 


ICD-9  Description 


CL  SKL  BASE  FX-PHOL  COMA  

CL  SKL  BASE  FX-DEEP  COMA  ..... 

CL  SKUL  BASE  FX-COMA  NOS 

CL  SKULL  BASE  FX-CONCUSS 

CL  SKL  BASE  FX/MENIN  HEM 

CL  SKUL  BASE  FX  W/O  COMA  

CL  SKUL  BASE  FX/BRF  COMA  _..... 
CL  SKUL  BASE  FX-MOO  COMA  „., 

CL  SKL  BASE  FX-PROL  COMA 

CL  SKL  BASE  FX-DEEP  COMA  

CL  SKUL  BASE  FX-COMA  NOS 

CL  SKUa  BASE  FX-CONCUSS 

CL  SKULL  BASE  FX/HEM  NEC 

CL  SKUL  BASE  FX  WAO  COMA 

CL  SKUL  BASE  FX-BRF  COMA  

CL  SKUL  BASE  FX-MOO  COMA  

CL  SKL  BASE  FX-PROL  COMA  

CL  SKL  BASE  FX-OEEP  COMA 

CL  SKUL  BASE  FX-COMA  NOS 

CL  SKUU  BASE  FX-CONCUSS 

CL  SK  BASE  FX/BR  INJ  NEC  

CL  SKUL  BASE  FX  W/O  COMA 

CL  SKUL  BASE  FX-BRF  COMA  

CL  SKUL  BASE  FX-MOD  COMA  „... 
CL  SKL  BASE  FX-PROL  COMA  ...... 

CL  SKL  BASE  FX-DEEP  COMA  

CL  SKUL  BASE  FX-COMA  NOS 

CL  SKULL  BASE  FX-CONCUSS 

OPEN  SKULL  BASE  FRACTURE  .... 

OPN  SKL  BASE  FX  W/O  COMA  . 

OPN  SKL  BASE  FX-BRF  COMA  _.... 

OPN  SKL  BASE  FX-MOO  COMA 

OP  SKL  BASE  FX-PROL  COMA 

OP  SKL  BASE  FX-OEEP  COMA  ...... 

OPN  SKL  BASE  FX-COMA  NOS  ..... 

OPN  SKUL  BASE  FX-CONCUSS  „. 

OP  SKL  BASE  FX/CEREB  LAC 

OPN  SKL  BASE  FX  W/O  COMA 

OPN  SKL  BASE  FX-BRF  COMA 

OPN  SKL  BASE  FX-MOD  COMA 

OP  SKL  BASE  FX-PROL  COMA 

OP  SKL  BASE  FX-OEEP  COMA 

OPN  SKL  BASE  FX-COMA  NOS 

OPN  SKUL  BASE  FX-CONCUSS  „. 

OP  SKL  BASE  FX/MENIN  HEM 

OPN  SKL  BASE  FX  W/O  COMA 

OPN  SKL  BASE  FX-eRF  COMA 

OPN  SKL  BASE  FX-MOO  COMA 

OP  SKL  BASE  FX-PROL  COMA 

OP  SKL  BASE  FX-DEEP  COMA 

OPN  SKL  BASE  FX-COMA  NOS 

OPN  SKUL  BASE  FX<X3NCUSS  _ 

OPN  SKUL  BASE  FX/HEM  NEC 

OPN  SKL  BASE  FX  W/O  COMA 

OPN  SKL  BASE  FX-BRF  COMA 

OPN  SKL  BASE  FX-MOD  COMA 

OP  SKL  BASE  FX-PROL  OOMA 

OP  SKL  BASE  FX-OEEP  COMA 

OPN  SKL  BASE  FX-COMA  NOS 

OPN  SKUL  BASE  FX-CONCU^  .„ 

OP  SK  BASE  FX/BR  INJ  NEC 

OP  SKUL  BASE  FX  WJO  COMA 

OPN  SKL  BASE  FX-BRF  COMA 

OPN  SKL  BASE  FX-MOO  COMA 

OP  SKL  BASE  FX-PROL  COMA 

OP  SKL  BASE  FX-DEEP  COMA 

OPN  SKL  BASE  FX-COMA  NOS 

OPN  SKUL  BASE  FX-CONCUSS  -.. 

NASAL  BONE  FX-CLOSED 

NASAL  BONE  FX-OPEN  

MANDJBLE  FX  NOS-CLOSED  

FX  CONDYL  PROC  MANOI&CL 

SUBCONOYLAR  FX  MAN0(B-CL  „.. 

FX  COflON  PROC  MANW&CL 

FX  RAMUS  NOS<W)SED 

FX  ANGLE  OF  JAW-CLOSED 


MDC 
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72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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72 

72 

72 

72 

72 
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72 
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72 

72 
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72 
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72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

T2 

72 

72 

72 


ICD-9 
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tvM. 


80226 
80227 
80228 
80229 
80230 
80231 
80232 
80233 
80234 
80235 
80236 
80237 
80238 
80239 
8024 
8025 
8026 
8027 
8028 
8029 
80300 
80301 
80302 
80303 
80304 
80305 
80306 
80309 
80310 
80311 
80312 
80313 
80314 
80315 
80316 
80319 
80320 
80321 
80322 
80323 
80324 
80325 
60326 
80329 
80330 
80331 
80332 
.  80333 
80334 
80335 
80336 
80339 
80340 
80341 
80342 
80343 
80344 
80345 
80346 
80349 
80350 
80351 
80352 
80353 
80354 
80355 
80356 
80359 
80360 
80361 
80362 
80363 
80364 
80365 
80366 
80369 


FX  SYMPHY  MANDIB  BODY-CL  . 
FX  ALVEOLAR  BORD  MANDCL  . 
FX  MANDIBLE  BODY  NEC-CL  ..., 
MULT  FX  MANDIBLE-CLOSED  ._ 
MANDIBLE  FX  NOS-OPEN 


FX  CONDYL  PROC  MAND-OPEN  . 
SUBCONDYL  FX  MANDIB-OPEN  .. 
FX  CORON  PROC  MANDIB-OPN  .. 

FX  RAMUS  NOS-OPEN  

FX  ANGLE  OF  JAW-OPEN  

FX  SYMPHY  MANDIB  BDY-OPN  ... 
FX  ALV  BORD  MAND  BDY-OPN  ... 
FX  MANDIBLE  BODY  NEC-OPN  ... 

MULT  FX  MANDIBLE-OPEN  

FX  MALAR/MAXILLARY-CLOSE  .... 

FX  MALAR/MAXILLARY-OPEN 

FX  ORBITAL  FLOOR-CLOSED  ...... 

FX  ORBITAL  FLOOR-OPEN  

FX  FACIAL  BONE  NEC-CLOSE 

FX  FACIAL  BONE  NEC-OPEN 

CLOSE  SKULL  FRACTURE  NEC  .. 
CL  SKULL  FX  NEC  W/O  COMA  .... 
CL  SKULL  FX  NEC-BRF  COMA  ..., 
CL  SKUa  FX  NEC-MOD  COMA  .. 
CL  SKL  FX  NEC-PROLN  COMA  ... 
CL  SKUL  FX  NEC-DEEP  COMA  ... 
CL  SKUa  FX  NEC-COMA  NOS  ... 

CL  SKULL  FX  NEC-CONCUSS 

CL  SKL  FX  NEC/CEREBR  LAC  .... 
CL  SKULL  FX  NEC  W/O  COMA  ._ 
CL  SKULL  FX  NEC-BRF  COMA  ... 
CL  SKULL  FX  NEC-MOD  COMA  .. 
CL  SKL  FX  NEC-PROLN  COMA  ... 
CL  SKUL  FX  NEC-DEEP  COMA  ... 
CL  SKULL  FX  NEC-COMA  NOS  ... 

CL  SKULL  FX  NEC-CONCUSS 

CL  SKL  FX  NEC/MENING  HEM  .... 
CL  SKULL  FX  NEC  W/O  COMA  ... 
CL  SKULL  FX  NECtBRF  COMA  ... 
CL  SKULL  FX  NEC-MOD  COMA  .. 
CL  SKL  FX  NEC-PROLN  COMA  ... 
CL  SKUL  FX  NEC-DEEP  COMA  ... 
CL  SKUa  FX  NEC<XDMA  NOS  ... 

CL  SKULL  FX  NEC-CONCUSS 

CL  SKULL  FX  NEC/HEM  NEC  

CL  SKULL  FX  NEC  W/O  COMA  ... 
CL  SKULL  FX  NEC-BRF  COMA  ... 
CL  SKULL  FX  NEC-MOD  COMA  .. 
CL  SKL  FX  NEC-PROLN  COMA  ... 
CL  SKUL  FX  NEC-DEEP  COMA  ... 
CL  SKUa  FX  NEC-COMA  NOS  ... 

CL  SKULL  FX  NEC-CONCUSS 

CL  SKL  FX  NEC/BR  INJ  NEC  

CL  SKULL  FX  NEC  W/O  COMA  ... 
CL  SKULL  FX  NEC-BRF  COMA  ... 
CL  SKULL  FX  NEC-MOO  COMA  . 
CL  SKL  FX  NEC-PROLN  COMA  .. 
CL  SKUL  FX  NEC-DEEP  COMA  .. 
CL  SKULL  FX  NEC-COMA  NOS  .. 
CL  SKULL  FX  NEC-CONCUSS  .... 
OPEN  SKULL  FRACTURE  NEC  .. 
OPN  SKUL  FX  NEC  W/O  COMA  . 
OPN  SKUL  FX  NEC-BRF  COMA  . 
OPN  SKUL  FX  NEC-MOD  COMA 
OPN  SKL  FX  NEC-PROL  COMA  . 
OPN  SKL  FX  NEC-DEEP  COMA  . 
OPN  SKUL  FX  NEC-COMA  NOS  . 
OPN  SKULL  FX  NEC-CONCUSS 
OPN  SKL  FX  NEC/CEREB  LAC  ... 
OPN  SKUL  FX  NEC  W/O  COMA  . 
OPN  SKUL  FX  NEC-BRF  COMA  . 
OPN  SKUL  FX  NEC-MOD  COMA 
OPN  SKL  FX  NEC-PROLN  COM  . 
OPN  SKL  FX  NEC-DEEP  COMA  . 
OPN  SKUL  FX  NEC-COMA  NOS  . 
OPN  SKULL  FX  NEC-CONCUSS 
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72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 


•K:D-9  Coda*  precedad  by  an  asMfisfc  are  code*  ttwt  «•  not  viM  as  a  rMSon  lor  Ihe  virt. 


47944  Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 

Addendum  F.— ICD-9  Codes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

HOSPITAL  Outpatient  PPS— Continued 


ICD-9 


ICD-9  Description 


MDC 


80370 

80371 

80372 

80373 

80374 

80375 

80376 

80379 

80380 

80381 

80382 

80383 

80384 

8038S 

80386 

80389 

80390 

80391 

80392 

80393 

80394 

80395 

80396 

80399 

80400 

80401 

80402 

80403 

80404 

80405 

80406 

80409 

80410 

80411 

80412 

80413 

80414 

80415 

80416 

80419 

80420 

80421 

80422 

80423 

80424 

80425 

80426 

80429 

80430 

80431 

80432 

80433 

80434 

80435 

80436 

80439 

80440 

80441 

80442 

80443 

80444 

80445 

80446 

80449 

80450 

80451 

80452 

80453 

80454 

80455 

80456 

80459 

80460 

80461 

80462 

80463 


OPN  SKL  FX  NEC/MENIN  HEM  

OPN  SKUL  FX  NEC  W/O  COMA  

OPN  SKUL  FX  NEC-BRF  COMA  

OPN  SKUL  FX  NEC-MOD  COMA  

OPN  SKL  FX  NEC-PROL  COMA  

OPN  SKL  FX  NEC-DEEP  COMA  

OPN  SKUL  FX  NEC-COMA  NOS 

OPN  SKULL  FX  NEC-CONCUSS  

OPN  SKULL  FX  NEC/HEM  NEC  

OPN  SKUL  FX  NEC  W/O  COMA  

OPN  SKUL  FX  NEC-BRF  COMA  

OPN  SKUL  FX  NEC-MOD  COMA  

OPN  SKL  FX  NEC-PROL  COMA  

OPN  SKL  FX  NEC-DEEP  COMA  

OPN  SKUL  f  X  NEC-COMA  NOS 

OPN  SKULL  FX  NEC-CONCUSS  

OP  SKL  FX  NEC/BR  INJ  NEC  

OPN  SKUL  FX  NEC  W/O  COMA  _ 

OPN  SKUL  FX  NEC-BRF  COMA  

OPN  SKUL  FX  NEC-MOD  COMA 

OPN  SKL  FX  NEC-PROL  COMA  

OPN  SKL  FX  NEC-DEEP  COMA  

OPN  SKUL  FX  NEC-COMA  NOS 

OPN  SKULL  FX  NEC-CONCUSS  

CL  SKUL  FX  W  OTH  BONE  FX  

CL  SKL  W  OTH  FX  W/O  COMA  

CL  SKL  W  OTH  FX-BRF  COMA  

CL  SKL  W  OTH  FX-MOO  COMA  .~... 

CL  SKL/OTH  FX-PROLN  COMA  

CL  SKUL/OTH  FX-OEEP  COMA  

CL  SKL  W  OTH  FX-COMA  NOS 

CL  SKUL  W  OTH  FX-CONCUSS  

CL  SK  W  OTH  FX/CEREB  LAC  

CL  SKL  W  OTH  FX  W/O  COMA  

CL  SKL  W  OTH  FX-BRF  COMA  

CL  SKL  W  OTH  FX-MOO  COMA 

CL  SKL/OTH  FX-PROLN  COMA 

CL  SKUL/OTH  FX-DEEP  COMA  

CL  SKL  W  OTH  FX-COMA  NOS  

CL  SKUL  W  OTH  FX-CONCUSS  

CL  SKL«3TH  FX/MENING  HEM  .„. 

CL  SKL  W  OTH  FX  W/O  COMA  . „_., 

CL  SKL  W  OTH  FX-BRF  COMA  

CL  SKL  W  OTH  FX-MOO  COMA  

CL  SKUOTH  FX-PROLN  COMA  

CL  SKUL/OTH  FX-DEEP  COMA  

CL  SKL  W  OTH  FX-COMA  NOS  

CL  SKUL  W  OTH  FX-CONCUSS  

CL  SKUL  W  OTH  FX/HEM  NEC  

CL  SKL  W  OTH  FX  W/O  COMA  

CL  SKL  W  OTH  FX-BRF  COMA  

CL  SKL  W  OTH  FX-MOO  COMA  

CL  SKL/OTH  FX-PROLN  COMA  

CL  SKULADTH  FX-DEEP  COMA  

CL  SKL  W  OTH  FX-COMA  NOS 

CL  SKUL  W  OTH  FX-CONCUSS  

CL  SKUOTH  FX/BR  INJ  NEC  

CL  SKL  W  OTH  FX  W/O  COMA  

CL  SKL  W  OTH  FX-BRF  COMA  

CL  SKL  W  OTH  FX-MOO  COMA  

CL  SKUOTH  FX-PROLN  COMA  

CL  SKUUOTH  FX-DEEP  COMA  

CL  SKL  W  OTH  FX-COMA  NOS 

CL  SKUL  W  OTH  FX-CONCUSS 

OPN  SKULL  fXJOTH  BONE  FX 

OPN  SKUUOTH  FX  W/O  COMA  

OPN  SKUUOTH  FX-BRF  COMA 

OPN  SKUUOTH  FX-MOO  COMA  

OPN  SKL/OTH  FX-PROL  COMA  

OPN  SKUOTH  FX-OEEP  COMA  

OPN  SKUUOTH  FX-COMA  NOS 

OPN  SKULUOTH  FX-CONCUSS 

OPN  SKUOTH  FX/CEREB  l>C 

OPN  SKUUOTH  FX  W/O  COMA  

OPN  SKUUOTH  FX-BRF  COMA  

OPN  SKUUOTH  FX-MOD  COMA 


72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 


nCO-^  CodM  praeadad  by  an  MtMWi  ar*  codM  flM  aranol  vtfd  ai  a  reaon  lor  the  via. 


AVOAR 


VaAawal    Baoietai* /Vnl      HI      Mn      17Q/Tiia<>rlc 


CAT>»f 
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ADDENDUM  F.— ICD-9  Codes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

HOSPITAL  Outpatient  PPS— Continued 


ICD-9 


ICD-9  Description 


80464 
80465 
80466 
80469 
80470 
80471 
80472 
80473 
80474 
80475 
80476 
80479 
80480 
80481 
80482 
80483 
80484 
80485 
80486 
80489 
80490 
80491 
80492 
80493 
80494 
80495 
80496 
80499 
80500 
80501 
80502 
80503 
80504 
80505 
80506 
80507 
80508 
80510 
80511 
80512 
80513 
80514 
60515 
80516 
80517 
80518 
8052 
8053 
8064 
8065 
8056 
8057 
8058 
8059 
80600 
80601 
80602 
80603 
80604 
80605 
80606 
80607 
80608 
80609 
80610 
80611 
80612 
80613 
80614 
0615 
80616 
80617 
80618 
80619 
80620 
80621 


OPN  SKUOTH  FX-PROL  COMA  ... 

OPN  SKUOTH  FX-DEEP  COMA  ... 

OPN  SKUUOTH  FX-COMA  NOS  ... 

OPN  SKULUOTH  FX-CONCUSS  ... 

OPN  SKUOTH  FX/MENIN  HEM  ..... 

OPN  SKUUOTH  FX  W/O  COMA  ... 

OPN  SKUUOTH  FX-BRF  COMA  ... 

OPN  SKUUOTH  FX-MOD  COMA  ., 

OPN  SKUOTH  FX-PROL  COMA  ... 

OPN  SKUOTH  FX-DEEP  COMA  ... 

OPN  SKUUOTH  FX-COMA  NOS  ... 

OPN  SKULUOTH  FX-CONCUSS  ... 

OPN  SKL  W  OTH  FX/HEM  NEC  ._. 

OPN  SKUUOTH  FX  W/O  COMA  ... 

OPN  SKUUOTH  FX-BRF  COMA  ... 

OPN  SKUL/OTH  FX-MOD  COMA  . 

OPN  SKUOTH  FX-PROL  COMA  .. 

OPN  SKUOTH  FX-OEEP  COMA  .. 

OPN  SKUUOTH  FX-COMA  NOS  ./ 

OPN  SKULUOTH  FX-CONCUSS  .. 

OP  SKUOTH  FX/BR  INJ  NEC 

OPN  SKUUOTH  FX  W/O  COMA  .. 

OPN  SKUUOTH  FX-BRF  COMA  .. 

OPN  SKUUOTH  FX-MOD  COMA  . 

OPN  SKUOTH  FX-PROL  COMA  .. 

OPN  SKUOTH  FX-DEEP  COMA  .. 

OPN  SKUUOTH  FX-COMA  NOS  .. 

OPN  SKULUOTH  FX-CONCUSS  .. 

FX  CERVICAL  VERT  NOS-CL  

FX  CI  VERTEBRA-CLOSED 

FX  C2  VERTEBRA-CLOSED 

FX  C3  VERTEBRA-CLOSED . 

FX  C4  VERTEBRA-CLOSED 

FX  05  VERTEBRA-CLOSED ™ 

FX  06  VERTEBRA-CLOSED 

FX  C7  VERTEBRA-CLOSED 

FX  MULT  CERVICAL  VERT-CL  .... 
FX  CERVICAL  VERT  NOS-OPN  ... 

FX  01  VERTEBRA-OPEN  

FX  02  VERTEBRA-OPEN  

FX  03  VERTEBRA-OPEN  

FX  04  VERTEBRA-OPEN  ™. 

FX  05  VERTEBRA-OPEN 

FX  06  VERTEBRA-OPEN 

FX  07  VERTEBRA-OPEN  „.. 

FX  MLT  CERVICAL  VERT-OPN  ... 
FX  DORSAL  VERTEBRA-CLOSE 
FX  DORSAL  VERTEBRA-OPEN  .. 
FX  LUMBAR  VERTEBRA-CLOSE 
FX  LUMBAR  VERTEBRA-OPEN  .. 
FX  SACRUM/COCCYX-CLOSED  . 

FX  SACRUM/COCCYX-OPEN  

VERTEBRAL  FX  NOS-CLOSED  .. 
VERTEBRAL  FX  NOS-OPEN  . — 
01-04  FX-CUCORD  INJ  NOS  — 
CI -04  FX-CUCOM  CORD  LES  „ 
C1-C4  FX-CUANT  CORD  SYN  .._ 
01-04  FX-CUCEN  CORD  SYN  „. 
01-04  FX-CUCORD  INJ  NEC  — 
05-07  FX-CUCORD  INJ  NOS  .-.. 
05-07  FX-CUCOM  CORD  LES  _ 
C5-C7  FX.CUANT  CORD  SYN  ™ 
C5<;7  FX-CUCEN  CORD  SYN  .... 
C5-C7  FX-CUCORD  INJ  NEC  — 
01 -C4  FX-OP/CORD  INJ  NOS  ..™ 
C1-C4  FX-OP/COM  CORD  LES  ... 
C1-C4  FX-OP/ANT  CORD  SYN  ... 
C1-C4  FX-OP/CEN  CORD  SYN  .„ 
C1-C4  FX-OP/CORD  INJ  NEC  ._.. 
C5<;7  FX-OP/CORD  INJ  NOS  ..... 
C5<;7  FX-OP/COM  CORD  LES  ... 
C5-C7  FX-OP/ANT  CORD  SYN  ... 
C5-C7  FX-OP/CEN  CORD  SYN  „. 
C5-C7  FX-OP/CORD  INJ  NEC  „... 
T1-T6  FX-CUCORD  INJ  NOS  — 
T1-T6  FX-CUCOM  CORD  LES  .„ 


MDC 


72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

24 
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72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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Addendum  f.— ICD-9  Cooes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

HOSPITAL  Outpatient  PPS— Continued 


ICD-9 


80622 
80623 
80624 
80625 
80626 
80627 
80628 
80629 
80630 
80631 
80632 
80633 
80634 
80635 
80636 
80637 
80638 
80639 
8064 
8065 
80660 
80661 
80662 
80669 
80670 
80671 
80672 
80679 
8068 
8069 
80700 
80701 
80702 
80703 
80704 
80705 
80706 
80707 
80708 
80709 
80710 
80711 
80712 
80713 
80714 
80715 
80716 
80717 
80718 
80719 
8072 
8073 
8074 
8075 
8076 
8080 
8081 
8062 
8083 
80841 
80842 
80843 
80849 
80851 
80852 
80863 
80869 
8088 
8089 
8090 
8091 
81000 
81001 
81002 
81003 
81010 


ICO-9  Description 


T1-T6  FX-CUANT  cord  SYN 

T1-T6  FX-CL/CEN  CORD  SYN  

T1-T6  FX-CL/CORD  INJ  NEC  

T7-T12  FX-CUCRD  INJ  NOS  .„ , 

T7-T12  FX-CL/COM  CRD  LES  

T7-T12  FX-CL;ANT  CRD  SYN 

T7-T12  FX-CL/CEN  CRD  SYN  

T7-T12  FX-CUCRD  INJ  NEC  

T1-T6  FX-OP/CORD  INJ  NOS 

T1-T6  FX-OP/COM  CORD  LES -. 

T1-T6  FX-OP/ANT  CORD  SYN  

T1-T6  FX-OP/CEN  CORD  SYN 

T1-T6  FX-OP/CORO  INJ  NEC 

T7-T12  FX-OP/CRD  INJ  NOS  

T7-T12  FX-OP/COM  CRD  LES  

T7-T12  FX-OP/ANT  CRD  SYN  

T7-T12  FX-OP/CEN  CRD  SYN 

T7-T12  FX-OP/CRD  INJ  NEC 

CL  LUMBAR  FX  W  CORD  INJ  

OPN  LUMBAR  FX  W  CORD  INJ 

FX  SACRUM-CL/CRD  INJ  NOS  

FX  SACR-CL/CAUDA  EQU  LES  

FX  SACR-CL/CAUDA  INJ  NEC  

FX  SACRUM-CUCRD  INJ  NEC  

FX  SACRUM-OP/CRD  INJ  NOS  

FX  SACR-OP/CAUDA  EQU  LES , 

FX  SACR-OP/CAUDA  INJ  NEC  , 

FX  SACRUM-OP/CRD  INJ  NEC 

VERT  FX  NOS-CL  W  CRD  INJ  

VERT  FX  NOS-OP  W  CRD  INJ 

FRACTURE  RIB  NOS-CLOSED 

FRACTURE  ONE  RIB^LOSED 

FRACTURE  TWO  RIBS-CLOSED 

FRACTURE  THREE  RIBS-CLOS  

FRACTURE  FOUR  RIBS-CLOSE 

FRACTURE  FIVE  RIBS-CLOSE  

FRACTURE  SIX  RIBS-CLOSED  

FRACTURE  SEVEN  RIBS-CLOS  

FX  EIGHT/MORE  RIB^JLOSED 

FX  MULT  RIBS  NOS^ILOSED  

FRACTURE  RIB  NOS-OPEN  

FRACTURE  ONE  RIB-OPEN  

FRACTURE  TWO  RIBS-OPEN  „. 

FRACTURE  THREE  RIBS-OPEN 

FRACTURE  FOUR  RIBS-OPEN 

FRACTURE  FIVE  RIBS-OPEN 

FRACTURE  SIX  RIBS-OPEN  

FRACTURE  SEVEN  RIBS-OPEN 

FX  EIGHT/MORE  RIBS-OPEN  _ 

FX  MULT  RIBS  NOS-OPEN  „ 

FRACTURE  OF  STERNUM-CLOS  .... 
FRACTURE  OF  STERNUMOPEN  „ 

FLAIL  CHEST 

FX  LARYNX/TRACHEA-CLOSED  ...... 

FX  LARYNX/TRACHEA-OPEN 

FRACTURE  ACETABULUM^JLOS  ._, 
FRACTURE  ACETABULUlKKJPEN  ™ 

FRACTURE  OF  PUBIS-CLOSED 

FRACTURE  OF  PUBJS-OPEN  „, 

FRACTURE  OF  ILIUUCLOSED _. 

FRACTURE  ISCHIUM-CLOSED 

PELV  FX-CLOS/PELV  DISRUP „ 

PELVIC  FRACTURE  NEC-CLOS  

FRACTURE  OF  lUUM-OPEN 

FRACTURE  OF  ISCHIUMOPEN  

PELV  FX-OPEN/PELV  DISRUP  

PELVIC  FRACTURE  NECOPEN 

PELVIC  FRACTURE  NOS-CLOS  . 

PELVIC  FRACTURE  NOSOPEN _ 

FRACTURE  TRUNK  BONE-CLOS  ..._ 

FRACTURE  TRUNK  BONE-OPEN 

FX  CLAVICLE  NOS-CLOSED  

FX  CLAVICL.  STERN  ENtKX 

FX  CLAVICLE  SHAFT-CLOSED  

FX  CLAVICL.  ACROM  END-CL 

FX  CLAVICLE  NOSOPEN  


MDC 


72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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ADDENDUM  F.— ICD-9  CODES  WITH  MAJOR  DIAGNOSTIC  CATEGORIES  (MDCS)  FOR  PAYMENT  OF  MEDICAL  VISITS  UNDER  THE 

HOSPITAL  OUTPATIENT  PPS— Continued 


ICO-9 


ICD-9  Deacription 


X0-«  CodM  pracwied  by  an  KMtk  »•  codM  Inl  M  nol  viM  as  a  rMnn  ior  tw  vMt 


81011 

81012 

81013 

81100 

61101 

81102 

81103 

81109 

81110 

81111 

81112 

81113 

81119 

81200 

81201 

81202 

81203 

81209 

81210 

81211 

81212 

81213 

81219 

81220 

81221 

81230 

81231 

81240 

81241 

81242 

81243 

81244 

81249 

812S0 

81251 

812S2 

81253 

812S4 

812S9 

81300 

81301 

81302 

81303 

81304 

81306 

81306 

81307 

81308 

81310 

81311 

81312 

81313 

81314 

81315 

81316 

81317 

81318 

81320 

81321 

81322 

81323 

81330 

81331 

81332 

81333 

81340 

81341 

81342 

81343 

81344 

81360 

81361 

81362 

81353 

81364 

81380 


FX  CLAVIC,  STERN  EN[>OPN  ... 

FX  CLAVICLE  SHAFT-OPEN  

FX  CUVIC.  ACROM  ENDOPN  . 

FX  SCAPULA  nos<:losed 

FX  SCAPUL.  ACHOM  PHOC-CL 
FX  SCAPUU  CORAC  PROC-CL  . 
FX  SCAP.  GLEN  CAV/NCK-CL  ... 

FX  SCAPULA  NEC-CLOSED  

FX  SCAPULA  NOSOPEN 


FX  SCAPUL,  ACHOM  PROC-OP  — 
FX  SCAPUU  CORAC  PROC-OP  — 

FX  SCAP.  GLEN  CAV/NCK-OP  

FX  SCAPULA  NEC-OPEN — 

FX  UP  END  HUMERUS  NO&CL  — 
FX  SURG  NCK  HUMERUSCLOS  -.. 
FX  ANATOM  NCK  HUMERUS-CL  .„. 
FX  GR  TUBEROS  HUMERUS-CL  _„. 

FX  UPPER  HUMERUS  NEC<X  

FX  UPPER  HUMERUS  NOSOPN  „.. 
FX  SURG  NECK  HUMERU&OPN  .... 
FX  ANAT  NECK  HUMERUS-OPN  ..... 
FX  GR  TUBEROS  HUMER-OPEN  „.. 
FX  UPPER  HUMERUS  NEC-OPN  .... 

FX  HUMERUS  NOS-CLOSED „. 

FX  HUMERUS  SHAFT-CLOSED 

FX  HUMERUS  NOS-OPEN 

FX  HUMERUS  SHAFT-OPEN  „» 

FX  LOWER  HUMERUS  NOS<X  — 
SUPRCONDYL  FX  HUMERUS-CL ... 

FX  HUMER,  LAT  CONDYL-CL 

FX  HUMER,  MED  CONDYL-CL 

FX  HUMER,  CONDYL  NOS-CL 

FX  LOWER  HUMERUS  NEC-CL 

FX  LOWER  HUMER  NOS-OPEN  — 
SUPRACONOYL  FX  HUMER-OPN  .. 
FX  HUMER,  LAT  CONOYL-OPN  ...... 

FX  HUMER,  MED  CONOYL-OPN  .... 

FX  HUMER,  CONDYL  NOS-OPN  „ 
FX  LOWER  HUMER  NECOPEN  _. 
FX  UPPER  FOREARM  NO&<X  — 
FX  OLECRAN  PROG  ULNA<X  . — 
FX  CORONOID  PROC  ULNA-CL  — 

MONTEQGIA-S  FX-CtOSEO 

FX  UPPER  ULNA  NEC/N06-CL  — 

FX  RADIUS  HEAD4X06E0 

FX  RADIUS  NECK-CLOSED 

FX  UP  RADIUS  HEOHO&CL  . 
FX  UP  RADIUS  W  ULNA-CLOS 


MDC 


FX  UPPSR  FOREARM  NOS-OPN 

FX  OLECRAN  PROC  ULNAOPN 

FX  CORONOID  PRO  ULNA-OPN  ........ 

MONTBSGIA'S  FX-OPEN  ..._ 

FX  UP  ULNA  NEONOS-OPOI 

FX  RADIUS  HEADOPEN 

FX  RADIUS  NECK-OPEN 

FX  UP  RADIUS  NEC/N08OPN  

FX  UP  RADIUS  W  ULNAOPEN 

FX  SHAFT  FOREARM  NOS-CL 

FX  RADIUS  SHAFT-CLOSED 

FX  ULNA  SHAFT-CLOSED 

FX  SHAFT  RAO  W  ULNA-CIOS  ~ 

FX  SHAFT  FOREARM  NOSOPN 

FX  RADIUS  SHAFT-OPEN 

FX  ULNA  SHAFT-OPe4 


FX  SHAFT  RAD  W  ULNA-OPEN 
FX  LOWER  FOREARM  NOS<X  . 
COLLES-  FRACTURE-CLOSED  .. 
FX  DISTAL  RADIUS  NEC-CL  — 
FX  DISTAL  ULNA<X06E0 


FX  LOW  RADIUS  W  ULNA-CL 

FX  LOWER  FOREARM  NOS-OPN 

COLLES*  FRACTURE-OPEN  

FX  DISTAL  RADIUS  NECOPN  — 
FX  DISTAL  ULNAOPBl 


FX  LOW  RADIUS  W  ULNA-OPN 
FX  FOREARM  NO&OLOSED 


72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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ICO-9 


81381 
ei382 
81383 
81390 
81391 
81382 
81393 
81400 
81401 
81402 
81403 
81404 
81405 
81406 
81407 
81408 
81409 
81410 
81411 
81412 
81413 
81414 
81415 
81416 
81417 
81418 
81419 
81500 
81501 
81502 
81503 
81504 
81509 
81510 
81511 
81512 
81513 
81514 
81519 
81600 
81601 
81602 
81603 
81610 
81611 
81612 
81613 
8170 
8171 
8180 
8181 
8190 
8191 
82000 
82001 
82002 

goes 

82009 
82010 
82011 
82012 
82013 
82019 
82020 
82021 
82022 
82030 
82031 
82032 
8208 
8209 
82100 
82101 
82110 
82111 
82120 


ICO-9  Oeacrlplion 


FX  RADIUS  NOS<a.OSE0  

FRACTURE  ULNA  NOS-CLOSEO  „.. 

FX  RADIUS  W  ULNA  NOS-CL 

FX  FOREARM  NOS-OPEN  

FRACTURE  RADIUS  NOS-OPEN  ..... 

FRACTURE  ULNA  NOS-OPEN 

FX  RADIUS  W  ULNA  NOS-OPN  . 

FX  CARPAL  BONE  N0&<;L0SE  . 

FX  NAVICULAR.  WRIST-CLOS  

FX  LUNATE,  WRIST-CLOSED 

FX  TRKajETRAL,  WRIST-CL  

FX  PtSIFOHM-CLOSED  .. 


FX  TRAPEZIUM  BONE-CLOSED .. 
FX  TRAPEZOID  BONE-CLOSED  .. 
FX  CAPITATE  BONE-CLOSED  ....: 

FX  HAMATE  BONE-CLOSED  

FX  CARPAL  BONE  NEC-CLOSE  .. 
FX  CARPAL  BONE  NOS-OPEN  .... 
FX  NAVICULAR.  WRIST-OPEN  .... 

FX  LUNATE.  WRIST-OPEN  

FX  TRIQUETRAL,  WRIST-OPN  .... 

FX  PISIFORMOPEN 

FX  TRAPEZIUM  BONE-OPEN  

FX  TRAPEZOID  BONE-OPEN 

FX  CAPITATE  BONE-OPEN  

FX  HAMATE  BONE-OPEN  

FX  CARPAL  BONE  NEC-OPEN  .... 
FX  METACARPAL  N06-CL0SED 

FX  1ST  METACARP  BASE-CL  

FX  METACARP  BASE  NE&CL  ..- 
FX  METACARPAL  SHAFT-CL06  . 
FX  METACARPAL  NECK-CLOSE  . 
MULT  FX  METACARPUS-CLOSE 
FX  METACARPAL  NOSOPEN  ..... 
FX  1ST  METACARP  BASE-OPN  _ 
FX  METACARP  BASE  NEC-OPN  . 
FX  METACARPAL  SHAFT-OPEN  . 
FX  METACARPAL  NECK-OPEN  ... 
MULT  FX  METACARPUS-OPEN  .. 

FX  PHALANX.  HAND  HO&CL 

FX  MICVPRX  PHAL.  HANO^X 

FX  DIST  PHALANX,  HANO-CL  

FX  MULT  PHALAN,  HAND^X  

FX  PHALANX,  HAND  NOSOPN  ... 

FX  MIO^PRX  PHAL.  HANOOP  

FX  DISTAL  PHAL.  HANO-OPN  

FX  MULT  PHALAN,  HANDOPN  ... 

MULTIPLE  FX  HANDCLOSED 

MULTIPLE  FX  HANCWDPEN  

FX  ARM  MULT/N06-CL0SED 

FX  ARM  MULT/NOS-OPEN 


MOC 


ICO-4 


FX  ARMS  W  RIB/STERNUMCL  .. 
FX  ARMS  W  RIB/STERNOPEN  .. 
FX  FEMUR  INTRCAPS  N06O.  .. 

FX  UP  FEMUR  EPIPHY-CL08  

FX  FEMUR,  MIDCERVIC-CLOS  .„ 
FX  BASE  FEMORAL  NCK-CLOS  .. 
FX  FEMUR  INTRCAPS  NEC-CL  „. 
FX  FEMUR  INTRCAP  NOS-OPN  .. 

FX  UP  FEMUR  EPIPHY-OPEN 

FX  FEMUR,  MIOCERVIC-OPEN  ... 
FX  BASE  FEMORAL  NCK-OPEN  . 
FX  FEMUR  INTRCAP  NECOPN  ., 
TROCHANTERIC  FX  N06-a.06  . 

INTERTROCHANTERTC  FX-CL 

SUBTROCHANTERIC  FX-CLOSE 
TROCHANTERIC  FX  N06OPEN  . 
INTERTROCHANTERIC  FX-OPN  , 
SUBTROCHANTERIC  FX-OPEN  .. 

FX  NECK  OF  FEMUR  NOS<X 

FX  NECK  OF  FEMUR  NOSOPN  .. 

FX  FEMUR  NO&CLOSED  

FX  FEMUR  SHAFT-CLOSED 

FX  FaHUR  NOSOPEN 

FX  FEMUR  SHAFTOPEN „... 

FX  LOW  END  FEMUR  NO&CL  ..„ 


72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 


ICD-9  Osacriplion 


82121 
82122 
82123 
82129 
82130 
82131 
82132 
82133 
62139 
8220 
8221 
82300 
82301 
82302 
82310 
82311 
82312 
82320 
82321 
82322 
82330 
82331 
82332 
82380 
82381 
82382 
82390 
82391 
82392 
8240 
8241 
8242 
8243 
8244 
8245 
8246 
8247 
8248 
8249 
8250 
8251 
82S20 
82521 
82522 
82523 
82524 
82525 
82529 
82530 
82531 
82532 
82533 
82534 
82535 
82539 
8260 
8261 
8270 
8271 
8280 
8281 
8290 
8291 
8300 
8301 
83100 
83101 
83102 
83103 
83104 
83109 
83110 
83111 
83112 
83113 
S3114 


FX  FEMORAL  CONDYLE-CLOSE  .... 

FX  LOW  FEMUR  EP1PHYOLOS  

SUPRACONDYL  FX  FEMUROL 

FX  LOW  END  FEMUR  NEC-CL  

FX  LOW  END  FEMUR  NOS-OPN  „„ 
FX  FEMORAL  CONDYLE-OPEN  ...... 

FX  LOW  FEMUR  EPIPHY-OPEN  — 
SUPRACONDYL  FX  FEMUR-OPN  „ 
FX  Low  END  FEMUR  NEC-OPN  ™ 

FRACTURE  PATELLA-CLOSED 

FRACTURE  PATELLA-OPEN » 

FX  UPPER  END  TIBIA-CLOSE  

FX  UPPER  END  FIBULA-CLOS 

FX  UP  TIBIA  W  FIBULA-CL  

FX  UPPER  END  TIBJA-OPEN  „.. 

FX  UPPER  END  FIBULA-OPEN  — 

FX  UP  TIBIA  W  FIBULA-OPN  

FX  SHAFT  TIBIA-CLOSED 

FX  SHAFT  FIBULA-CLOSED 

FX  SHAFT  FIB  W  TIBOLOS 

FX  TIBIA  SHAFT-OPEN  

FX  RBULA  SHAFT-OPEN 

FX  SHAFT  TIBIA  W  FIBOPN  

FX  TIBIA  NOS-CLOSED ™ 

FX  FIBULA  NOSOLOSEO  ™.. 

FX  TIBIA  W  FIBULA  NOS-CL 

FX  TIBIA  NOS-OPEN  

FX  RBULA  NOS-OPEN 


MDC 


FX  TIBIA  W  FIB  NOSOPEN  

FX  MEDIAL  MALLEOLUSOjOS  . 
FX  MEDIAL  MALLEOLUSOPEN 
FX  LATERAL  MALLEOLUS-CL  ... 
FX  LATERAL  MALLEOLUSOPN 

FX  BIMALLEOLAR-CLOSED 

FX  BIMALLEOLAR-OPEN  

FX  TRIMALLEOLAR-CLOSED  .... 

FX  TRIMALLEOLAROPEN  

FX  ANKLE  NOS-CLOSED 

FX  ANKLE  NOS-OPEN 


FRACTURE  CALCANEUS-CLOSE 
FRACTURE  CALCANEUS-OPEN  ., 
FX  FOOT  BONE  NO&CtX)SED  ... 

FX  ASTRAGALU&CLOSED 

FX  NAVKXILAR.  FOOT-CLOS 

FX  CUBOItVCLOSED ~ 

FX  CUNEIFORM.  FOOT<JLOS  — 

FX  METATARSAL-CLOSED 

FX  FOOT  BONE  NEC-CLOSED  .... 

FX  FOOT  BONE  NOS-OPEN  

FX  ASTRAQALUS-OPEN  

FX  NAVKXILAR.  FOOT-OPEN 

FX  CUBOIDOPEN  

FX  CUNEIFORM.  FOOT-OPEN  .„ 

FX  METATARSAL-OPEN  ™ 

FX  FOOT  BONE  NECOPEN  _ 

FX  PHALANX.  FOOT-CLOSED  ..„ 

FX  PHALANX,  FOOT-OPEN  

FX  LOWER  UMB  NEC-CLOSED  - 
FX  LOWER  UMB  hEC-OPEN  .....;. 
FX  LEGS  W  ARM/RIBOL06ED  .. 

FX  LEGS  W  ARM/RI&OPEN 

FRACTURE  NO&CLOSED 

FRACTURE  NOSOPEN 

DISL0CATK3N  JAW-CLOSED  — 
DISLOCATKM  JAW-OPEN 


OISLOC  SHOULDER  NOSCLOS  . 
ANT  DISLOC  HUMERUS-CtOSE  . 
POST  DISLOC  HUMERUSOLOS  . 
INFER  DISLOC  HUMERUS-CL  ...- 

DISLOC  acromkx;lavk>cl  ..- 

DISLOC  SHOULDER  NEC-CLOS  . 
DISLOC  SHOULDER  NOSOPEN  . 
ANT  DISLOC  HUMERUS-OPEN  „ 
POST  DISLOC  HUMERUS-OPEN 
INFER  OISLOC  HUMERUSOPN  .. 
06L0C  ACROMKXXAVICOPN  . 


72  , 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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72 
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ICO-9 


83119 
83200 
83201 
83202 
83203 
83204 
83209 
83210 
83211 
83212 
83213 
83214 
83219 
83300 
83301 
83302 
83303 
83304 
83305 
83309 
83310 
83311 
83312 
83313 
83314 
83315 
83319 
83400 
83401 
83402 
83410 
83411 
83412 
83500 
83601 
83502 
83503 
83510 
83511 
83512 
83613 
8360 
8361 
8362 
8363 
8364 
83660 
83651 
83662 
83663 
83664 
83669 
83660 
83661 
03862 

83664 
83669 

8370 

8371 

83800 

83801 
83802 
83803 
«3804 
83806 
83806 
83808 
83810 
83811 
83812 
83813 
83814 
83815 
83816 
83819 


ICD-9  Osacriplkin 


DISLOC  shoulder  NEC-OPEN 

OISLOCAT  ELBOW  NOS^LOSE  ...... 

ANT  DISLOC  ELBOW-CLOSED 

POST  DISLOC  ELBOW-CLOSED  ...... 

MED  DISLOC  ELBOW-CLOSED „ 

LAT  DISLOC  ELBOW-CLOSED  

DISLOCAT  ELBOW  NEC-CLOSE 

DISLOCAT  ELBOW  NOS-OPEN  

ANT  DISLOC  ELBOW-OPEN  

POST  DISLOC  ELBOW-OPEN 

MED  DISLOC  ELBOW-OPEN  

LAT  DISLOCAT  ELBOW-OPEN  

DISLOCAT  ELBOW  NECOPEN  

DISLOC  WRIST  NOS-CLOSED  „. 

DISLOC  DIST  RADKXJLNOL  

DISLOC  RAOIOCARPAL-CLOS  _. 

DISLOCA  MIDCARPAL-CLOSEO 

DISLOC  CARPOMETACARP-CL  . 

DISLOC  METACARPAL-CLOSED 

DISLOC  WRIST  NEOOLOSED _.- 

DISLOCAT  WRIST  NOS-OPEN  ..„ 

DISLOC  DIST  RADKXILN-OPN 

DISLOC  RAOIOCARPAL-OPEN 

DISLOCAT  MIDCARPAL-OPEN  „. 

DISLOC  CARPOMBTACARP-OPN  .„ 

DISLOCAT  METACARPAL-OPEN 

DISLOCAT  WRIST  NECOPEN „. 

DISL  FINGER  NOS-CLOSED „ 

DISLOC  METACARPOPHAUWJL  

DISL  INTERPHALN  HAN&CL  

DISLOC  FINGER  NOS-OPEN  „ 

DISL  METACARPOPHALANOPN  

DISL  INTERPHALN  HANtXJPN  „ 

DISLOCAT  HIP  NOS-CLOSED  

POSTERIOR  DISLOC  HIP-CL 

OBTURATOR  DISLOC  HIP-CL  

ANT  DISLOC  HIP  NEC-CLOS _.. 

DISLOCATION  HIP  NOS-OPEN 

POSTERIOR  DISLOC  HIP-OPN 

OBTURATOR  DISLOC  HIP-OPN  

ANT  DISLOC  HIP  NEC-OPEN  

TEAR  MED  MENISC  KNEE-CUR 

TEAR  LAT  MENISC  KNEE-CUR  

TEAR  MENISCUS  NEC-CURREN 

DISLOCAT  PATELLA-CLOSED 

DISL0CATK3N  PATELLAOPEN 

DISLOCAT  KNEE  NOS-CLOSED 

ANT  DISLOC  PROX  TI6tA-CL 

POST  DISL  PROX  T1BIA-CL 

MED  DISLOC  PROX  TIBIA-CL 

LAT  DISLOC  PROX  TIBIA-CL 

DISLOCAT  KNEE  NEC-CLOSED 

DISLOCAT  KNEE  NOS-OPEN  

ANT  DISL  PROX  TWIA-OPEN  

POST  DISL  PROX  TIBIA-OPN 

MED  DISL  PROX  TIBIA-OPEN  

LAT  DISL  PROX  TIBIA-OPEN 

DISLOCAT  KNEE  NEC-OPEN  

DISLOCATION  ANKLE-CLOSED 

DISLOCATKX  ANKLE-OPEN 

DISLOCAT  FOOT  NOSOLOSED 

DISLOC  TARSAL  N06<X06ED 

DISLOC  MI0TARSAL-CL08E0  

DISLOC  TARS0METATARS<;L 

nSLOC  METATARSAL  N08<:L  

DtSL  METATARSOPHALANGCL 

DISL  INTERPHALAN  FOOT-CL 

DISLOCAT  FOOT  NEOCL08ED 

DISLOCAT  FOOT  NO&OPEN 

OISUX  TARSAL  N08OPEN 

DISLOC  MIOTARSAL-OPEN 

DISL  TARSOMETATARSAL-OPN 

DISL  METATARSAL  NOS-OPEN  „ 

DISLOC  METATARSOPHAL-OPN 

DIS  INTERPHALAN  FOOT-OPN 

DISLOCAT  FOOT  NEC-OPEN  


MOC 


72 

72 

72 

72 

72 

72 
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ICO-9 


ICO-S  Codw  praeadid  by  w  artwWi  «•  ee«w  »«  m  ml  viH  «  a  rMMn  for  aw  «ML 


83900 

83901 

83902 

83903 

83904 

83905 

83906 

83907 

83908 

83910 

83911 

83912 

83913 

83914 

83915 

83916 

83917 

83918 

83920 

83921 

83930 

83931 

83940 

83941 

83942 

83949 

83950 

83951 

83952 

83959 

83961 

83969 

83971 

83979 

8398 

8399 

8400 

8401 

8402 

8403 

8404 

8405 

8406 

8408 

8409 

8410 

8411 

8412 

8413 

8418 

8419 

84200 

84201 

84202 

84209 

84210 

84211 

84212 

84213 

84219 

8430 

8431 

8438 

8439 

8440 

8441 

8442 

8443 

8448 

8449 

84500 

84501 

84502 

84503 

84509 

84510 


ICD-9  Deacriplkxi 


DISLOC  CERVVERT  NOS-CL  

DISLOC  1ST  CERV  VERT-CL 

DISLOC  2ND  CERV  VERT-CL  

DISLOC  3RD  CERV  VERT-CI 

DISLOC  4TH  CERV  VERT-CL  

DISLOC  5TH  CERV  VERT-CL  

DISLOC  6TH  CERV  VERT-CL  

DISLOC  7TH  CERV  VERT-CL  

DISLOC  MULT  CERV  VERT-CL  ... 
DISLOC  CERV  VERT  NOS-OPN  .. 
DISLOC  LST  CERV  VERT-OPN  ... 
DISLOC  2ND  CERV  VERT-OPN  ... 
DISLOC  3RD  CERV  VERT-OPN  ... 
DISLOC  4TH  CERV  VERT-OPN  ... 
DISLOC  5TH  CERV  VERT-OPN  ... 
DISLOC  6TH  CERV  VERT-OPN  .„ 
DISLOC  7TH  CERV  VERT-OPN  .. 
DISLOC  MLT  CERV  VERT-OPN  ... 

DISLOCAT  LUMBAR  VERT-CL 

DISLOC  THORACIC  VERT-CL 

DISLOCAT  LUMBAR  VERT-OPN  .. 
DISLOC  THORACIC  VERT-OPN  ., 
DISLOCAT  VERTEBRA  NOS-CL  .- 
DISLOCAT  COCCYX-CLOSED  ..... 
DISLOCAT  SACRUM-CLOSED  ...., 
DISLOCAT  VERTEBRA  NEC-CL  . 
DISLOC  VERTEBRA  NOS-OPEN 

DISLOCAT  COCCYX-OPEN 

DISLOCAT  SACRUM-OPEN  

DISLOC  VERTEBRA  NEC-OPEN 
DISLOCAT  STERNUM-CLOSED  _ 
DISLOCAT  SITE  NEC-CLOSED  ... 
DISLOCATION  STERNUM-OPEN 

DISLOCAT  SITE  NEC-OPEN  „ 

DISLOCATION  NEC-CLOSED  ..... 

DISLOCATION  NECOPEN  _ 

SPRAIN  ACROMIOCLAVICUUR 
SPRAIN  CORACOCLAVICULAR  .. 

SPRAIN  CORACOHUMERAL  . 

SPRAIN  INFRASPINATUS  

SPRAIN  ROTATOR  CUFF 

SPRAIN  SUBSCAPULARIS „ 

SPRAIN  SUPRASPINATUS 


MDC 


SPRAIN  SHOULDER/ARM  NEC  ... 
SPRAIN  SHOULDER/ARM  NOS  ... 

SPRAIN  RADIAL  COLLAT  LIG 

SPRAIN  ULNAR  COLLAT  UG  .. 

SPRAIN  RADIOHUMERAL  

SPRAIN  ULNOHUMERAL  

SPRAIN  ELBOW/FOREARM  NEC 
SPRAIN  ELBOW/FOREARM  NOS 

SPRAIN  OF  WRIST  NOS  

SPRAIN  CARPAL 

SPRAIN  RADIOCARPAL  

SPRAIN  OF  WRIST  NEC  

SPRAIN  OF  HAND  NOS 


SPRAIN  CARPOMETACARPAL  .... 
SPRAIN  METACARPOPHALANQ  . 
SPRAIN  INTERPHALANGEAL  ...... 

SPRAIN  OF  HAND  NEC  

SPRAIN  ILIOFEMORAL ;. 

SPRAIN  ISCHIOCAPSULAR  

SPRAIN  HIP  &  THIGH  NEC  

SPRAIN  HIP  &  THIGH  NOS „„. 

SPRAIN  LATERAL  COU  UG  . 

SPRAIN  MEDIAL  COLLAT  LIG  ..... 
SPRAIN  CRUCIATE  LIG  KNEE  ..... 

SPRAIN  SUPER  TIBIOFIBULA  

SPRAIN  OF  KNEE  &  LEG  NEC  .... 
SPRAIN  OF  KNEE  &  LEG  NOS  .... 

SPRAIN  OF  ANKLE  NOS -.- 

SPRAIN  OF  ANKLE  DELTOID 

SPRAIN  CALCANEOFIBULAR  — 
SPRAIN  DISTAL  TIBI0FI8UL  ...„™ 

SPRAIN  OF  ANKLE  NEC  

SPRAIN  OF  FOOT  NOS 


72 
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72 

72 

72_ 
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72 

72 
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72 

72 

72 
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ICD-9 


84511 

84512 

84513 

84519 

8460 

8461 

8462 

8463 

8468 

8469 

8470 

8471 

8472 

8473 

8474 

8479 

8480 

8481 

8482 

8483 

84840 

84841 

84842 

84849 

8485 

8488 

8489 

8500 

8501 

8502 

8503 

8504 

8505 

8509 

85100 

86101 

85102 

85103 

85104 

86105 

85106 

85109 

8S110 

86111 

86112 

86113 

85114 

86115 

85116 

85119 

86120 

85121 

85122 

85123 

85124 

85125 

86126 

66129 

86130 

86131 

85132 

86133 

85134 

85135 

85136 

86139 

86140 

86141 

85142 

85143 

85144 

85145 

86146 

86149 

85150 

86151 


ICD-9  Description 


SPRAIN  TARSOMETATARSAL 

SPRAIN  WETATARSOPHALANG  ... 

SPRAIN  INTERPHALANG  TOE  

SPRAIN  OF  FOOT  NEC 

SPRAIN  LUMBOSACRAL 

SPRAIN  SACROILIAC  

SPRAIN  SACROSPINATUS  

SPRAIN  SACROTUBEROUS  ..- 

SPRAIN  SACROILIAC  NEC  

SPRAIN  SACROILIAC  NOS  

SPRAIN  OF  NECK 

SPRAIN  THORACIC  REGION 

SPRAIN  LUMBAR  REGION 

SPRAIN  OF  SACRUM  

SPRAIN  OF  COCCYX  

SPRAIN  OF  BACK  NOS  

SPRAIN  OF  NASAL  SEPTUM 

SPRAIN  OF  JAW  

SPRAIN  OF  THYROID  REGION  

SPRAIN  OF  RIBS  

SPRAIN  OF  STERNUM  NOS  

SPRAIN  STERNOCLAWCULAR  ..... 

SPRAIN  CHONDROSTERNAL 

SPRAIN  OF  STERNUM  NEC  

SPRAIN  OF  PELVIS  

SPRAIN  NEC  _ 

SPRAIN  NOS  

CONCUSSION  W/0  COMA  ..._ 

CONCUSSION-BRIEF  COMA  _ 

CONCUSSION-MODERATE  COMA  . 
CONCUSSION-PROLONG  COMA  ... 

CONCUSSION-DEEP  COMA  _. 

CONCUSSION  W  COMA  NOS 

CONCUSSION  NOS  

CEREBRAL  CORTX  CONTUSION  ... 
CORTEX  CONTUSION-NO  COMA  .. 
CORTEX  CONTUS-6RIEF  COMA  ... 

CORTEX  CONTUS-MOD  COMA 

CORTX  CONTUS-PROLNG  COMA  . 
CORTEX  CONTUS-DEEP  COMA  .... 

CORTEX  CONTUS-COMA  NOS  

CORTEX  CONTUS-CONCUS  NOS  . 
CORTEX  CONTUSION/OPN  WND  .. 
OPN  CORTX  CONTUS-NO  COMA  .. 
OPN  CORT  CONTUS-BRF  COMA  ... 
OPN  CORT  CONTUS-MOO  COMA  . 
OPN  CORT  CONTU-PROL  COMA  .. 
OPN  CORT  CONTU-DEEP  COMA  .. 
OPN  CORT  CONTUS-COMA  NOS  .. 
OPN  CORTX  CONTUS-CONCUSS  . 

CEREBRAL  CORTEX  LACERAT  

CORTEX  LACERAT  W/O  COMA  

CORTEX  LACERA-BRIEF  COMA  .... 
CORTEX  LACERAT-MOD  COMA  ..„ 
CORTEX  LACERAT-PROL  COMA  ... 
CORTEX  LACERAT-DEEP  COMA  ... 

CORTEX  LACERAT-COMA  NOS 

CORTEX  LACERAT-CONCUSS 

CORTEX  UCER  W  OPN  WOUND  .. 
OPN  CORTEX  LACER-NO  COMA  ... 
OPN  CORTX  LAC-BRIEF  COMA  ..... 
OPN  CORTX  LACER-MOO  COMA  .. 
OPN  CORTX  LAC-PROLN  COMA  ... 
OPN  CORTEX  LAC-DEEP  COMA  ... 
OPN  CORTX  LACER-COMA  NOS  ... 

OPN  CORTX  U\CER-CONCUSS 

CEREBEL/BRAIN  STM  CONTUS 

CEREBELL  CONTUS  W/O  COMA  ... 
CEREBELL  CONTUS-BRF  COMA  ... 
CEREBELL  CONTUS-MOD  COMA  .. 
CEREBEL  CONTUS-PROL  COMA  .. 
CEREBEL  CONTUS-DEEP  COMA  .. 
CEREBELL  CONTUS-COMA  NOS  .. 
CEREBELL  CONTUS-CONCUSS  .... 
CEREBEL  CONTUS  W  OPN  WND  .. 
OPN  CEREBE  CONT  W/O  COMA  ... 


MDC 


72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
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72 
72 
72 
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72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
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72 
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ICD-9 


85152 

86153 

85154 

85155 

85156 

85159 

85160 

85161 

85162 

85163 

85164 

86165 

85166 

85169 

85170 

86171 

85172 

85173 

86174 

85175 

86176 

85179 

85180 

85181 

85182 

85183 

85184 

85185 

85186 

86189 

85190 

85191 

85192 

85193 

85194 

85195 

85196 

85199 

85200 

85201 

85202 

85203 

85204 

85205 

85206 

85209 

85210 

85211 

65212 

85213 

85214 

85215 

85216 

85219 

86220 

85221 

85222 

85223 

85224 

85225 

86226 

85229 

85230 

85231 

85232 

85233 

85234 

85235 

85236 

85239 

85240 

85241 

85242 

86243 

86244 

85245 


ICO-9  Description 


opn  cerebe  cont-brf  coma  „.. 
opn  cerebe  cont-mod  coma  ... 
opn  cerebe  cont-prol  com  .... 
opn  cerebe  cont-deep  com  .... 
opn  cerebe  cont-coma  nos  ... 
opn  cerebel  cont-concuss  ... 

cerebel/brain  stem  lacer  

cerebel  lacerat  w/o  coma 

cerebel  lacer-brief  coma 

cerebel  ucerat-mod  coma  ... 
cerebel  ucer-proln  coma  ... 

cerebell  lacer-deep  coma 

cerebel  lacerat-coma  nos  ... 
cerebel  lacer-concussion  ... 
cerebel  ucer  w  open  wnd  „. 
opn  cerebel  lac  w/o  coma  .... 
opn  cerebel  lac-brf  coma  .... 
opn  cerebel  lac-mod  coma  ... 
opn  cerebe  lac-prol  coma  .... 
opn  cerebe  lac-deep  coma  .., 
opn  cerebel  lac-coma  nos  .... 
opn  cerebell  lac-concuss  ... 

brain  laceration  nec -. 

brain  lacer  nec  w/o  coma  ..... 

brain  uc  nec-brief  coma  

brain  lacer  nec-mod  coma  .„. 

brXIn  lac  nec-proln  coma 

brain  lac  nec-deep  coma 

BPAIN  LACER  NEC-COMA  NOS  — 
BRAIN  LACER  NEC-CONCUSS  — 
BRAIN  LAC  NEC  W  OPEN  WND  ..... 
OPN  BRAIN  LACER  W/O  COMA  — 

OPN  BRAIN  LAC-BRIEF  COMA 

OPN  BRAIN  LACER-MOD  COMA  ™ 
OPN  BRAIN  LAC-PROLN  COMA  ..„ 
OPEN  BRAIN  LAC-DEEP  COMA  — 
OPN  BRAIN  LACER-COMA  NOS  _„ 
OPEN  BRAIN  LACER-CONCUSS  ..- 

TRAUM  SUBARACHNOID  HEM  

SUBARACHNOID  HEM-NO  COMA  .. 
SUBARACH  HEM-BRIEF  COMA  — 

SUBARACH  HEM-MOD  COMA 

SUBARACH  HEM-PROLNG  COMA  . 

SUBARACH  HEM-DEEP  COMA  

SUBARACH  HEM-COMA  NOS  

SUBARACH  HEM-CONCUSSION  _„ 
SUBARACH  HEM  W  OPN  WOUND  . 
OPN  SUBARACH  HEM-NO  COMA  .. 
OP  SUBARACH  HEM-BRF  COMA  ... 
OP  SUBARACH  HEM-MOD  COMA  . 
OP  SUBARACH  HEM-PROL  COM  .. 
OP  SUBARACH  HEM-DEEP  COM  . 
OP  SUBARACH  HEM-COMA  NOS  ., 
OPN  SUBARACH  HEM-CONCUSS  , 

TRAUMATIC  SUBDURAL  HEM 

SUBDURAL  HEM  W/O  COMA  , 

SUBDURAL  HEM-BRIEF  COMA 


SUBDURAL  HEMORR-MOD  COMA 
SUBDURAL  HEM-PROLNG  COMA  . 

SUBDURAL  HEM-DEEP  COMA  

SUBDURAL  HEMORR-COMA  NOS  . 
SUBDURAL  HEM-CONCUSSION  .... 
SUBDURAL  HEM  W  OPN  WOUND  . 
OPEN  SUBDUR  HEM  W/O  COMA  .. 

OPN  SUBDUR  HEM-BRF  COMA 

OPN  SUBDUR  HEM-MOD  COMA  .... 
OPN  SUBDUR  HEM-PROL  COMA  .. 
OPN  SUBDUR  HEM-DEEP  COMA  .. 
OPN  SUBDUR  HEM-COMA  NOS  .... 
OPN  SUBDUR  HEM-CONCUSS  — 
TRAUMATIC  EXTRADURAL  HEM  ... 
EXTRADURAL  HEM  W/O  COMA  ..... 
EXTRADUR  HEM-BRIEF  COMA  — 
EXTRADURAL  HEM-MOD  COMA  .... 
EXTRADUR  HEM-PROLN  COMA  .... 
EXTRADURAL  HEM-DEEP  COMA  .. 


MDC 


72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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*ICD-9  Codw  pracaded  by  an  asterisk  are  codes  Hurt  are  not  valid  as  a  reason  lor  itie  visit 
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ICD-9 


ICD-9  Description 


MDC 


85246 
85249 
85250 
85251 
85252 
85253 
85254 
85255 
85256 
85259 
85300 
86301 
85302 
85303 
86304 
85305 
85306 
85309 
85310 
85311 
85312 
85313 
85314 
86315 
86316 
86319 
86400 
86401 
86402 
85403 
86404 
66406 
85406 
86409 
86410 
86411 
86412 
86413 
85414 
86415 
86416 
85419 
8600 
8601 
8602 
8603 
8604 
8606 
86100 
86101 
86102 
86103 
86110 
86111 
86112 
86113 
86120 
86121 
86122 
86130 
86131 
86132 
8620 
8621 
86221 
86222 
86229 
86231 
86232 
86239 
8628 
8629 
8630 
8631 
86320 
86321 


extradural  hem-coma  NOS  .... 

extadural  hem-concuss 

extradural  hem  w  opn  wno  .. 
extradural  hemor-no  coma  . 

extradur  hem-brief  coma 

extradural  hem-mod  coma  .... 
extradur  hem-proln  coma  .... 

extradur  hem-deep  coma , 

extradural  hem-coma  nos  ..... 
extradural  hem-concuss , 

traumatic  brain  hem  NEC  , 

BRAIN  HEM  NEC  W/O  COMA  , 

BRAIN  HEM  NEC-BRIEF  COMA  

BRAIN  HEM  NEC-MOD  COMA  „, 

BRAIN  HEM  NEC-PROLN  COMA 

BRAIN  HEM  NEC-DEEP  COMA 

BRAIN  HEM  NEC-COMA  NOS 

BRAIN  HEM  NEC-CONCUSSION  

BRAIN  HEM  NEC  W  OPN  WND  

BRAIN  HEM  OPN  W/O  COMA  

BRAIN  HEM  OPN-BRF  COMA  

BRAIN  HEM  OPEN-MOD  COMA  

BRAIN  HEM  OPN-PROLN  COMA..... 

BRAIN  HEM  OPEN-DEEP  COMA 

BRAIN  HEM  OPEN-COMA  NOS  

BRAIN  HEM  OPN-CONCUSSION 

BRAIN  INJURY  NEC 

BRAIN  INJURY  NEC-NO  COMA  

BRAIN  INJ  NEC-BRIEF  COMA  

BRAIN  INJ  NEC-MOD  COMA 

BRAIN  INJ  NEC-PROLN  COMA 

BRAIN  INJ  NEC-DEEP  COMA  

BRAIN  INJ  NEC-COMA  NOS  

BRAIN  INJ  NEC-CONCUSSION 

BRAIN  INJURY  W  OPN  WND  

OPN  BRAIN  INJ  W/O  COMA 

OPN  BRAIN  INJ-BRIEF  COMA  

OPN  BRAIN  INJ-MOO  COMA  

OPN  BRAIN  INJ-PROLN  COMA  

OPN  BRAIN  INJ-DEEP  COMA  

OPEN  BRAIN  INJ-COMA  NOS 

OPN  BRAIN  INJ-CONCUSSION  

TRAUM  PNEUMOTHORAX-CLOSE  . 
TRAUM  PftJEUMOTHORAX-OPEN  ... 
TRAUM  HEMOTHORAX-CLOSED  .... 

TRAUM  HEMOTHORAX-OPEN  

TRAUM  PNEUMOHEMOTHOR-CL  ... 
TRAUM  PNEUMOHEMOTHOR-OPN 

HEART  INJURY  NOS-CLOSED  

HEART  CONTUSION-CLOSED _... 

HEART  LACERATION-CLOSED  

HEART  CHAMBER  LACERAT-CL 

HEART  INJURY  NOSOPEN 

HEART  CONTUSIONOPEN  

HEART  LACERATION-OPEN 

HEART  CHAMBER  LACER-OPN 

LUNG  INJURY  NOS-CLOSED  

LUNG  CONTUSION-CLOSED 

LUNG  LACERATION-CLOSED  

LUNG  INJURY  NOS-OPEN  

LUNG  CONTUSK3N-OPEN  

LUNG  LACERATION-OPEN 

DtAPHRAGM  INJURY-CLOSED 

DtAPHRAGM  INJURY-OPEN  ._. 

BRONCHUS  INJURY-CLOSED 

ESOPHAGUS  INJURY-CLOSED  ., 

INTRATHORACIC  INJ  NEC-CL 

BRONCHUS  INJURY-OPEN  

ESOPHAGUS  INJURY-OPEN  

INTRATHORAC  INJ  NEC-OPEN 

INTRATHORACIC  INJ  N06-CL _ 

INTRATHORAC  INJ  NOS-OPEN 

STOMACH  INJURY-CLOSED  

STOMACH  INJURY-OPEN  

SMALL  INTEST  INJ  NOS-CL  

DUODENUM  INJURY-CLOSED  


72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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ICD-9 


ICD-9  Deacripbon 


MOC 


86329 
88330 
86331 
86339 
86340 
86341 
86342 
86343 
86344 
86345 
86346 
86349 
86350 
86351 
86362 
86353 
86354 
86355 
86356 
86359 
86380 
86381 
88382 
86383 
86384 
86385 
86389 
86390 
86391 
86392 
88393 
86394 
86395 
86399 
86400 
88401 
86402 
88403 
86404 
86405 
88409 
86410 
88411 
86412 
86413 
86414 
86415 
86419 
86500 
86501 
86502 
86503 
88504 
86509 
86510 
86511 
86512 
86513 
86514 
86519 
86600 
86601 
86602 
86603 
86610 
86611 
86612 
86613 
8670 
8671 
8672 
8873 
8674 
8675 
8676 
8677 


SMALL  INTEST  INJ  NEC-CL ^. 

SMALL  INTEST  INJ  NOS-OPN  

DUODENUM  INJURY-OPEN 

SMALL  INTEST  INJ  NEC-OPN  „ 

COLON  INJURY  NOS-CLOSED 

ASCENDING  COLON  INJ-CLOS 

TRANSVERSE  COLON  INJ-CL 

DESCENDING  COLON  INJ-CL  

SIGMOID  COLON  INJ-CLOSED  

RECTUM  INJURY-CLOSED  

COLON  INJ  MULT  SITE-CLOS  

COLON  INJURY  NEC-CLOSED 

COLON  INJURY  NOS-OPEN  

ASCENDING  COLON  INJ-OPEN  .... 
TRANSVERSE  COLON  INJ-OPN  .... 
DESCENDING  COLON  INJ-OPN  .... 

SIGMOID  COLON  INJ-OPEN  

RECTUM  INJURY-OPEN 

COLON  INJ  MULT  SITE-OPEN 

COLON  INJURY  NEC-OPEN  

Gl  INJURY  NOS-CLOSED 

PANCREAS,  HEAD  INJ-CLOSE 

PANCREAS,  BODY  INJ-CLOSE  

PANCREAS,  TAIL  INJ-CLOSE  

PANCREAS  INJURY  NOS-CLOS  .... 

APPENDIX  INJURY-CLOSED  _ 

Gl  INJURY  NEC-CLOSED 

Gl  INJURY  NOS-OPEN  


PANCREAS,  HEAD  INJ-OPEN 

PANCREAS,  BODY  INJ-OPEN  .... 

PANCREAS,  TAIL  INJ-OPEN  

PANCREAS  INJURY  NOS-OPEN 

APPENDIX  INJURY-OPEN  

Gl  INJURY  NEC-OPEN  

UVER  INJURY  NOS-CLOSED  

UVER  HEMATOMA/CONTUSION  , 

UVER  LACERATION,  MINOR 

UVER  LACERATION,  MOD  „. 

UVER  LACERATION,  MAJOR  , 

UVER  LACERAT  UNSPCF  CLS  .., 

UVER  INJURY  NEC-CLOSED  

UVER  INJURY  NOS-OPEN 

UVER  HEMATOMAX)NTUS-OPN 
UVER  LACERAT,  MINOR-OPN  .... 
UVER  LACERAT.  MOO-OPEN 
UVER  LACERAT.  MAJOR-OPN  .. 
UVER  LACERAT  UNSPCF  OPN 

UVER  INJURY  NEC-OPEN 

SPLEEN  INJURY  NOS-CLOSED 
SPLEEN  HEMATOMA-CLOSED  . 

SPLEEN  CAPSULAR  TEAR 

SPLEEN  PARENCHYMA  LACER 

SPLEEN  DISRUPT10N-CLOS  

SPLEEN  INJURY  NEC-CLOSED 

SPLEEN  INJURY  NOS-OPEN 

SPLEEN  HEMATOMA-OPEN  . 

SPLEEN  CAPSUUR  TEAR-OPN 
SPLEEN  PARNCHYM  LAC-OPN 
SPLEEN  DISRUPTION-OPEN 
SPLEEN  INJURY  NEC-OPEN  .... 
KIDNEY  INJURY  NOSCLOSED 
KIDNEY  HEMATOMA-CLOSED  . 
KIDNEY  LACERATION-CLOSED 
KIDNEY  DISRUPTKX-CLOSED 

KIDNEY  INJURY  NOS-OPEN 

KIDNEY  HEMATOMA-OPEN 

KIDNEY  LACERATIONOPEN  „.. 
KIDNEY  DISRUPTION-OPEN  .._ 
BLADDER/URETHRA  INXXOS 
BLADDER/URETHRA  INJOPEN 

URETER  INJURY-CLOSED 

URETER  INJURY-OPEN  „ 

UTERUS  INJURY-CLOSED 
UTERUS  INJURY-OPEN 
PELVrc  ORGAN  INJ  NEC-CL  ... 
PELVIC  ORGAN  INJ  NEC-OPN 


72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
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72 
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ICO-9 


ICO-9  Description 


MDC 


8678 

8679 

86800 

86801 

86802 

86803 

86804 

86809 

86810 

86811 

86812 

86813 

86814 

86819 

8690 

8691 

8700 

8701 

8702 

8703 

8704 

870e 

8709 

8710 

8711 

8712 

8713 

8714 

8715 

8716 

8717 

8719 

87200 

87201 

87202 

87210 

87211 

87212 

87261 

87262 

87263 

87264 

87269 

87271 

87272 

87273 

87274 

87279 

8728 

8729 

8730 

8731 

87320 

87321 

87322 

87323 

87329 

87330 

87331 

87332 

87333 

87339 

87340 

87341 

87342 

87343 

87344 

87349 

87350 

87351 

87352 

87353 

87364 

87359 

87360 

87361 


PELVIC  ORGAN  INJ  NOS-CL  

PELVIC  ORGAN  INJ  NOS-OPN 

INTRA-ABDOM  INJ  NOS-CLOS 

ADRENAL  GLAND  INJURY-CL  

BILIARY  TRACT  INJURY-CL 

PERITONEUM  INJURY-CLOSED  ... 

RETROPERITONEUM  INJ-CL 

INTRA-ABDOM  INJ  NEC-CLOS  

INTRA-ABDOM  INJ  NOS-OPEN  

ADRENAL  GLAND  INJURY-OPN  .... 

BILIARY  TRACT  INJURY-OPN  

PERITONEUM  INJURY-OPEN  

RETROPERITONEUM  INJ-OPEN  ... 

INTRA-ABDOM  INJ  NEC-OPEN 

INTERNAL  INJ  NOS-CLOSED  

INTERNAL  INJURY  NOS-OPEN  

LAC  EYELID  SKN/PERIOCULR  

FULL-THICKNES  LAC  EYELID  

LAC  EYELID  INV  LACRM  PAS  

PENETR  WND  ORBIT  W/O  FB 

PENETRAT  WND  ORBIT  W  FB  

OPN  WND  OCULAR  ADNEX  NEC  . 
OPN  WND  OCULAR  ADNEX  NOS  . 

OCULAR  LAC  W/O  PROLAPSE  

OCULAR  LACERA  W  PROLAPSE  .. 

RUPTURE  EYE  W  TISSU  LOSS 

AVULSION  OF  EYE  

LACERATION  OF  EYE  NOS  

PENETRAT  MAGNET  FB  EYE 

PENETRAT  FB  NEC  EYE  

OCUUR  PENETRATION  NOS  

OPN  WOUND  OF  EYEBALL  NOS  .. 
OPN  WOUND  EXTERN  EAR  NOS  . 

OPEN  WOUND  OF  AURICLE  

OPN  WOUND  AUDITORY  CANAL  .. 
OPN  WND  EX  EAR  NOS-COMPL  .. 
OPEN  WOUND  AURICLE-COMPL  ., 
OPEN  WND  AUD  CANAL-COMPL  .., 

OPEN  WOUND  OF  EAR  DRUM  

OPEN  WOUND  OF  OSSICLES  

OPEN  WND  EUSTACHIAN  TUBE  ... 

OPEN  WOUND  OF  COCHLEA  

OPEN  WOUND  OF  EAR  NEC 

OPEN  WND  EAR  DRUM-COMPL  .... 

OPEN  WND  OSSICLES-COMPL  

OPN  WND  EUSTACH  TB-COMPL  ... 
OPEN  WOUND  COCHLEA-COMPL  , 
OPEN  WOUND  EAR  NEC-COMPL  .. 

OPEN  WOUND  OF  EAR  NOS  

OPEN  WOUND  EAR  NOS-COMPL  .. 

OPEN  WOUND  OF  SCALP  

OPEN  WOUND  SCALP-COMPL  

OPEN  WOUND  OF  NOSE  NOS 

OPEN  WOUND  NASAL  SEPTUM  .... 

OPEN  WOUND  NASAL  CAVITY  

OPEN  WOUND  NASAL  SINUS  

MULT  OPEN  WOUND  NOSE  

OPEN  WND  NOSE  NOS-COMPL  .... 
OPN  WND  NAS  SEPTUM-COMPL  .. 
OPEN  WND  NASAL  CAV-COMPL  ... 
OPEN  WND  NAS  SINUS-COMPL  .... 
MULT  OPEN  WND  NOSE-COMPL  .. 

OPEN  WOUND  OF  FACE  NOS  

OPEN  WOUND  OF  CHEEK  

OPEN  WOUND  OF  FOREHEAD 

OPEN  WOUND  OF  LIP  

OPEN  WOUND  OF  JAW  

OPEN  WOUND  OF  FACE  NEC  

OPEN  WND  FACE  NOS-COMPL 

OPEN  WOUND  CHEEK-COMPL 

OPEN  WND  FOREHEAD-COMPL  ... 
OPEN  WOUND  LIP-COMPUCAT  .... 
OPEN  WOUND  JAW-COMPLICAT  .. 

OPEN  WND  FACE  NEC-COMPL  

OPEN  WOUND  OF  MOUTH  NOS  .... 
OPEN  WOUND  BUCCAL  MUCOSA 


72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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ICD-9 


ICD-9  Description 


87362 
87363 
87364 
87365 
87369 
87370 
87371 
87372 
87373 
87374 
87375 
87379 
8738 
8739 
87400 
87401 
87402 
87410 
87411 
87412 
8742 
8743 
8744 
8745 
8748 
8749 
8750 
8751 
8760 
8761 
8770 
8771 
8780 
8781 
8782 
8783 
8784 
8785 
8786 
8787 
8788 
8789 
8790 
8791 
8792 
8793 
8794 
8796 
8796 
8797 
8798 
8799 
88000 
88001 
88002 
88003 
88009 
88010 
88011 
88012 
88013 
88019 
88020 
88021 
88022 
88023 
88029 
88100 
88101 
88102 
88110 
88111 
88112 
88120 
88121 
88122 


OPEN  WOUND  OF  GUM  

BROKEN  TOOTH 

OPN  WND  TONGUE/MOUTH  FLR  

OPEN  WOUND  OF  PALATE 

OPEN  WOUND  MOUTH  NEC 

OPEN  WND  MOUTH  NOS-COMPL  — 

OPN  WND  sue  MUCOSA-COMPL  

OPEN  WOUND  GUM-COMPL 

BROKEN  TOOTH-COMPLICATED  

OPEN  WOUND  TONGUE-COMPL 

OPEN  WOUND  PALATE-COMPL  

OPEN  WND  MOUTH  NOS-COMPL  ..... 

OPEN  WOUND  OF  HEAD  NEC  _. 

OPEN  WND  HEAD  NEC-COMPL 

OPN  WND  LARYNX  W  TRACHEA  

OPEN  WOUND  OF  LARYNX  

OPEN  WOUND  OF  TRACHEA 

OPN  WND  LARY  W  TRAC-COMP 

OPEN  WOUND  LARYNX-COMPL 

OPEN  WOUND  TRACHEA-COMPL 

OPEN  WOUND  THYROID  GLAND  . 

OPEN  WOUND  THYROID-COMPL  ..„. 

OPEN  WOUND  OF  PHARYNX  

OPEN  WOUND  PHARYNX-COMPL 

OPEN  WOUND  OF  NECK  NEC  

OPN  WOUND  NECK  NEC-COMPI 

OPEN  WOUND  OF  CHEST ._.. 

OPEN  WOUND  CHEST-COMPL 

OPEN  WOUND  OF  BACK 

OPEN  WOUND  BACK-COMPL  .. 

OPEN  WOUND  OF  BUTTOCK 

OPEN  WOUND  BUTTOCK-COMPI 

OPEN  WOUND  OF  PENIS  - 

OPEN  WOUND  PENlS-eOMPL  „. 

OPN  WOUND  SCROTUM/TESTES  .... 

OPN  WND  SCROT/TEST-COMPL  

OPEN  WOUND  OF  VULVA  

OPEN  WOUND  VULVA-COMPL  

OPEN  WOUND  OF  VAGINA  

OPEN  WOUND  VAGINA-COMPL  . 

OPEN  WOUND  GENITAL  NEC .™. 

OPN  WND  GENITAL  NEC-COMP  . — 

OPEN  WOUND  OF  BREAST  „ — 

OPEN  WOUND  BREAST-COMPL  . 

OPN  WND  ANTERIOR  ABDOMEN  .„. 
OPN  WND  ANT  ABDOMEN-COMP  _.. 
OPN  WND  LATERAL  ABDOMEN  ...„„ 
OPN  WND  LAT  ABDOMEN-COMP  — 

OPEN  WOUND  OF  TRUNK  NEC - 

OPEN  WND  TRUNK  NEC-COMPL  — 

OPEN  WOUND  SITE  NOS  — 

OPN  WOUND  SITE  NOS-COMPL 

OPEN  WOUND  OF  SHOULDER 

OPEN  WOUND  OF  SCAPULA 

OPEN  WOUND  OF  AXILLA „_ 

OPEN  WOUND  OF  UPPER  ARM  ..„- 
MULT  OPEN  WOUND  SHOULDER  .„ 
OPEN  WND  SHOULDER-COMPL  — 
OPEN  WOUND  SCAPULA-COMPL  __ 

OPEN  WOUND  AXILLA-COMPL -. 

OPEN  WND  UPPER  ARM-COMPL  .._ 

MULT  OPN  WND  SHOULD-COMP 

OPN  WND  SHOULDR  W  TENDON  ._. 
OPN  WND  SCAPULA  W  TENDON  .„, 

OPEN  WND  AXILLA  W  TENDON 

OPEN  WND  UP  ARM  W  TENDON  ._ 
MLT  OPN  WND  SHLDR  W  TEND  . — 

OPEN  WOUND  OF  FOREARM „.. 

OPEN  WOUND  OF  ELBOW 

OPEN  WOUND  OF  WRIST  

OPEN  WOUND  FOREARM<X)MPt 
OPEN  WOUND  ELBOW-COMPUC  . 
OPEN  WOUND  WRIST-COMPLIC  ... 
OPEN  WND  FOREARM  W  TENDN  . 
OPN  WOUND  ELBOW  W  TENDON 
OPN  WOUND  WRIST  W  TENDON  .. 


MDC 


72 

31 

72 

72 

72 

72 

72 

72 

31 

72 

72 

72 
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72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 


1CO-0  Code*  praMded  by  Ml  sstarM  are  codes  that  are  not  valid  at  •  raaton  tar  ttw  vM. 


47958 


Federal  Registeii^Vel.  63,  Nor  173  /  Tuesday ,  Septembef-^,-  199ft-AP>opoaed  ihrieg- 
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ICO-9 


ICO-9  Oeacription 


MDC 


8820 

8821 

8822 

8830 

8831 

8832 

8840 

8841 

8842 

8850 

8851 

8860 

8861 

8870 

8871 

8872 

8873 

8874 

8875 

8876 

8877 

8900 

8901 

8902 

8910 

8911 

8912 

8920 

8921 

8922 

8930 

8931 

8932 

8940 

8941 

8942 

8950 

8961 

8960 

8961 

8962 

8963 

8970 

8971 

8972 

8973 

8974 

8975 

8976 

8977 

90000 

90001 

90002 

90003 

9001 

90061 

90062 

90068 

9009 

9010 

9011 

9012 

9013 

90140 

90141 

90142 

90181 

90182 

90183 

90180 

9019 

9020 

90210 

90211 

90219 

90220 


OPEN  WOUND  OF  HAND 

OPN  WOUND  HANOCOMPLICAT  . 
OPEN  WOUND  HAND  W  TENDON 

OPEN  WOUND  OF  FINGER  

OPEN  WOUND  FINGER-COMPL  ... 
OPEN  WND  FINGER  W  TENDON  .. 
OPEN  WOUND  ARM  MULT/NOS  ... 
OPEN  WOUND  ARM  NOS-COMPL 
OPN  WND  ARM  NOS  W  TENDON  . 

AMPUTATION  THUMB  

AMPUTATION  THUMBCOMPL  

AMPUTATION  FINGER  

AMPUTATION  FINGER-COMPL  

AMPUT  BELOW  ELB.  UNILAT 

AMP  BELOW  ELB.  UNIL-COMP  

AMPUT  ABV  ELBOW.  UNILAT  

AMPUT  ABV  ELB.  UNIL-COMP  

AMPUTAT  ARM,  UNILAT  NOS  

AMPUT  ARM,  UNIL  NOS-COMP  

AMPUTATION  ARM,  BILAT 

AMPUTAT  ARM.  BILAT-COMPL 

OPEN  WOUND  OF  HIP/THIGH 

OPEN  WND  HIPrmiGH-COMPL  

OPN  WND  HIP/THIGH  W  TEND  

OPEN  WND  KNEEA^G^ANKLE 

OPEN  WND  KNEE/LEG-COMPL  ..... 
OPN  WND  KNEE/LEG  W  TENON  .... 

OPEN  WOUND  OF  FOOT 

OPEN  WOUND  FOOT-COMPL 

OPEN  WOUND  FOOT  W  TENDON  . 

OPEN  WOUND  OF  TOE  „ 

OPEN  WOUND  TOE-COMPL 

OPEN  WOUND  TOE  W  TENDON  .... 

OPEN  WOUND  OF  LEG  NEC „. 

OPEN  WOUND  LEG  NEC-COMPL  .. 
OPN  WND  LEG  NEC  W  TENDON  ... 

AMPUTATION  TOE  

AMPUTATION  TOE-COMPUCAT  .... 

AMPUTATION  FOOT,  UNILAT 

AMPUT  FOOT.  UNILAT-COMPL 

AMPUTATION  FOOT.  BILAT 

AMPUTAT  FOOT.  BILAT-COMP  

AMPUT  BELOW  KNEE.  UNILAT 

AMPUTAT  8K.  UNILAT-COMPL  

AMPUT  ABOVE  KNEE,  UNILAT  

AMPUT  ABV  KN,  UNIL-COMPL  

AMPUTAT  LEG,  UNILAT  NOS  

AMPUT  LEG,  UNIL  NOS<»MP  

AMPUTATION  LEG,  BILAT  „ 

AMPUTAT  LEG,  BILAT-COMPL 

INJUR  CAROTID  ARTERY  NOS 

INJ  COMMON  CAROTID  ARTER  .... 

INJ  EXTERNAL  CAROTID  ART  

mj  INTERNAL  CAROTID  ART  

INJ  INTERNL  JUGULAR  VEIN  

INJ  EXTERN  JUGULAR  VEIN „., 

INJ  MLT  HEAOmECK  VESSEL  „. 

INJ  HEAOMECK  VESSEL  NEC 

INJ  HEA»NECK  VESSEL  NOS 

INJURY  THORACIC  AORTA 

INJ  INNOMIN/SUeCLAV  ART  

INJ  SUPERIOR  VENA  CAVA  

INJ  INNOMm^UeCLAV  VEIN  „ 

INJ  PULMONARY  VESSEL  NOS  

INJURY  PULMONARY  ARTERY 

»UURY  PULMONARY  VBN _ 

MJ  INTERCOSTAL  ART/VEIN 

MJ  MT  MAMMARY  ART/VEIN  

MJ  MULT  THORACIC  VESSEL 

MJ  THORACIC  VESSEL  NEC 

INJ  THORACIC  VESSEL  NOS 

INJURY  ABOOMMAL  AORTA 

INJ  MFER  VENA  CAVA  NOS  

INJURY  HEPATIC  VEMS 

MJ  MFER  VENA  CAVA  NEC  -„ 

MJ  CELIAC/MESEN  ART  NOS 
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ICD-9 


ICD-9  DMcriplion 


MDC 


90221 
90222 
90223 

90224 
9022S 
90226 
90227 
90229 
90231 
90232 
90233 
90234 
90239 
90240 
90241 
90242 
90249 
902S0 
90251 
902S2 
90253 
902S4 
902S6 
902S6 
902S9 
90281 
90282 
90287 

ssaeo 

9029 

90300 

90301 

9ffflfl2 

9031 

9032 

9033 

9034 

9035 

9038 

9039 

9040 

904t 

9042 

9043 

90440 

90441 

90442 

90460 

90461 

90462 

90463 

90464 


9047 
9048 
9040 
9060 
9061 
9062 
9063 
9064 
9066 
9066 
9067 
9068 
9069 
9060 
9061 
9062 
9063 
4064 
9066 
9066 
9067 
9068 
9060 


INJURY  GASTRIC  ARTERY 

INJURY  HEPATK5  ARTERY  „.„.. 

INJURY  SPLENIC  ARTERY 

INJURY  CEUAC  AXIS  NEC  .. — 
INJ  SUPER  MESENTERY  ART 
INJ  BRNCH  SUP  MESENT  ART 
INJ  MFER  MESENTERIC  ART  - 
MJ  MESENTERIC  VESS  NEC  ... 
MJ  SUPERIOR  MESENT  VEIN  . 
INJ^MFERtOR  MESB4T  VEM  „. 

INJURY  PORTAL  VEIN  » 

INJURY  SPLENIC  VEIN  

MJ  PORT/SPLEN  VESS  NEC  .„. 
INJURY  RENAL  VESSEL  NOS  .. 

MJURY  RENAL  ARTERY 

MJURY  RENAL  VEM 


INJURY  RENAL  VESSEL  NEC 
MJURY  lUAC  VESSEL  NOS  .„ 
MJ  HYPOGASTRIC  ARTERY  _ 
MJURY  HYPOGASTRIC  VEM  . 

INJURY  ILIAC  ARTERY 

INJURY  HJAC  VEM 

MJURY  UTERINE  ARTERY  ..... 

INJURY  UTERINE  VEM  

MJURY  ILIAC  VESSEL  NEC  -. 
INJURY  OVARIAN  ARTERY  ... 
INJURY  OVARIAN  VEM 


INJ  MULT  ABO^PELV  VESSEL  .. 
MJ  ABOOMMAL  VESSEL  NEC  . 
MJ  ABDOMINAL  VESSEL  NOS  . 
MJ  AXILLARY  VESSEL  NOS  ..... 
INJURY  AXILLARY  ARTERY  _.. 

INJURY  AXILLARY  VEM 

INJURY  BRACHIAL  VESSELS  .. 

MJURY  RADIAL  VESSELS 

MJURY  ULNAR  VESSELS 

INJURY  PALMAR  ARTERY 

INJURY  RNGER  VESSELS  . — 
INJURY  ARM  VESSELS  NEC  ... 
INJURY  ARM  VESSEL  NOS  — 


INJ  COMMON  FEMORAL  ARTER 
MJ  SUPERFK;  FEMORAL  ART  .„ 

INJURY  FB«ORAL  VEM 

INJURY  SAPHENOUS  VEIN 

INJ  POPLITEAL  VESSEL  NOS  _ 
INJURY  POPLITEAL  ARTERY  — 

INJURY  POPLITEAL  VEIN  

MJURY  TIBIAL  VESSEL  NOS  ..— 

MJ  ANTER  TIBIAL  ARTERY 

MJ  ANTERIOR  TIBIAL  VEM 

MJ  POST  TWAL  ARTERY 

MJ  POST  TMAL  VBN 


MJ  DEEP  PLANTAR  VESSEL  . 
INJURY  LEG  VESSELS  NEC  _ 
MJURY  LEG  VESSEL  NOS  — 
BLOOD  VESSEL  MJl^rr  NOS  . 


LATE  EFFEC  6KULL/FACE  FX  _ 
LATE  EFF  SPINE/TRUNK  FX  _.. 

LATE  EFFECT  ARM  FX  

LATE  EFF  FEMORAL  NECK  FX 
LATE  EFFECT  LEG  FX  .... 


LATE  EFFECT  FRACTURE  NEC  . 
LATE  EFFECT  DISLOCATION  .... 
LATE  EFFEC  SPRAM/8TRAM  ..„ 
LATE  EFFEC  TENDON  INJURY  _ 
LATE  EFF  TRAUMAT  AMPUTAT  . 
LT  EFF  OPN  1WND  HEAIVTRNK  „ 
LATE  EFF  OPEN  WND  EXTREM 
LATE  EFF  SUPERFICIAL  MJ  — 
LATE  EFFECT  OF  CONTUSION  . 
LATE  EFFECT  OF  CRUSHING  .~ 
LATE  EFF  HEAOmECK  BURN  .„ 
LATE  EFF  WRI6T/HAN0  BURN  _ 
LATE  EFF  BURN  EXTREM  NEC  . 
LATE  EFFECT  OF  BURNS  NEC  .. 
LATE  EFFECT  OF  BURN  NOS  — 
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ICD-9 


9070 

9071 

9072 

9073 

9074 

9075 

9079 

9080 

9061 

9062 

9063 

9064 

9066 

9068 

9069 

9090 

9001 

9092 

9063 

9094 

9006 

9099 

9100 

9101 

9102 

9103 

9104 

9106 

9106 

9107 

9106 

9109 

9110 

9111 

9112 

9113 

9114 

9115 

9116 

9117 

9118 

9119 

9120 

9121 

9122 

9123 

9124 

912S 

9126 

9127 

9128 

9129 

9130 

9131 

9132 

9133 

9134 

9136 

9136 

9137 

9138 

9139 

9140 

9141 

9142 

9143 

9144 

9145 

9146 

9147 

9148 

9149 

9150 

9151 

9152 

9153 


ICO-9  Deacfipiion 


lt  eff  intracranial  INJ 

LATE  EFF  CRAN  NERVE  INJ 

LATE  EFF  SPINAL  CORO  INJ  ...„ 
LT  EFF  NERV  INJ  TRNK  NEC  ...- 
LT  EFF  NERV  INJ  SHLIVARM  ..„ 

LT  EFF  NERV  INJ  PELV/LEG 

LATE  EFF  NERVE  INJ  NEC _ 

LATE  EFF  INT  INJUR  CHEST  .„_ 
LATE  EFF  INT  INJ  ABDOMEN  ...„ 

LATE  EFF  INT  INJURY  NEC 

LATE  EFF  INJ  PERIPH  VESS 

LT  EFF  INJ  THOR/ABD  VESS 

UTE  EFF  FB  IN  ORIFICE  

LATE  EFF  COMPUC  TRAUMA  .... 

LATE  EFFECT  INJURY  NOS  

LATE  EFF  DRUG  POISONING  .... 
LATE  EFF  NONMED  SUBSTANC  . 
LATE  EFFECT  OF  RADIATION  .„ 
LATE  EFF  SUPGIMED  COMPL  ._ 

LATE  EFF  CERT  EXT  CAUSE 

LTEEFCTAOVRSEFCTDRUQ  .. 
LATE  EFF  EXTER  CAUSE  NEC  .. 

ABRASION  HEAD 

ABRASION  HEA&INFECTED 

BUSTER  HEAD  _ _. 

BUSTER  HEAD-INFECTEO 

WSECT  BJTE  HEAD  

INSECT  BITE  HEADMNFECT „ 

FOREIGN  BODY  HEAD 


MOC 


FOREIGN  BODY  HEAD^NFECT  . 

SUPERFIC  INJ  HEAD  NEC 

SUPERF  INJ  HEAD  NEC-INF  . 

ABRASION  TRUNK  „ 

ABRASION  TRUNK-INFECTED  ..„ 

BLISTER  TRUNK 

BLISTER  TRUNK-INFECTED 

INSECT  BITE  TRUNK 

INSECT  BITE  TRUNK-INFEC 

FOREIGN  BODY  TRUNK 

FOREIGN  BODY  TRUNK-INFEC  .. 

SUPERFIC  INJ  TRUNK  NEC  ™ 

SUPERF  INJ  TRNK  NEC-INF 

ABRASK3N  SHOULDER/ARM  . 

ABRASION  SHLDR/ARM-INFEC  ... 

BLISTER  SHOULDER  &  ARM 

BUSTER  SHOULDER/ARM-INF  „ 
INSECT  BITE  SHOULDER/ARM  ... 

INSECT  BITE  SHUVARM^IF  

FOREIGN  BODY  SHOULDR/ARM 

FB  SHOULDER/ARM-INFECT „ 

SUPERF  MJ  SHLDR/ARM  NEC  .„ 

SUPERF  INJ  SHLDR  NEC-INF  

ABRASK3N  FOREARM „ 

ABRASION  FOREARM^NFECT  .„. 

BUSTER  FOREARM  _. 

BUSTER  F0REARM4NFECTED  .. 

INSECT  BITE  FOREARM  „ 

INSECT  BITE  FOREARM-INF 

FOREIGN  BODY  FOREARM 

FOREIGN  BODY  FOREARM-INF  „ 

SUPERF  INJ  FOREARM  NEC  

SUPRF  INJ  FORARM  NEC-INF  ..... 

ABRASION  HAND 

ABRASK3N  HANO-INFECTED  

BLISTER  HAND  

BLISTER  HAN04NFECTED 

INSECT  BITE  HAND 

INSECT  BITE  HAND-INFECT 

F0REK3N  BODY  HAND  

FOREIGN  BODY  HANWNFECT  _. 

SUPERFICML  INJ  HAND  NEC  

SUPERF  INJ  HAND  NEC^NF  

ABRASION  FINGER  „„ 

ABRASKJN  FINGER-INFECTED  .... 

BLISTER  FINGER „ 

BUSTER  FINGER-INFECTED 


T2 
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72 
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72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

11 

72 
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ICD-9 


ICO-9  Description 


9154 
9155 
9156 
9157 
9158 
9159 
9160 
9161 
9162 
9163 
9164 
9166 
9166 
9167 
9168 
9169 
9170 
9171 
9172 
9173 
9174 
9175 
9176 
9177 
9178 
9179 
9180 
9181 
9182 
9189 
9190 
9191 
9192 
9193 
9194 
9196 
9196 
9197 
9196 
9196 
920 
9210 
9211 
9212 
9213 
9219 
9220 
9221 
9222 
9224 
9228 
9229 
92300 
92301 
92302 

92306 

92310 

92311 

92320 

92321 

9233 

9238 

9239 

92400 

«401 

92410 

92411 

82420 

92421 

9M3 

■244 

1246 

9248 

9249 

9251 


INSECT  BITE  FINGER  

INSECT  BITE  FINGER-INFEC 

FOREIGN  BODY  FINGER 

FOREIGN  BODY  RNGER-INF 
SUPERFIC  INJ  RNGER-NEC  . 
SUPRF  INJ  FINGER  NEC-INF 

ABRASION  HIP  &  LEG „... 

ABRASION  HIP/LEG-INFECT  . 

BUSTER  HIP  &  LEG  ..„ 

BLISTER  HIP  &  LEG-INFECT  . 

INSECT  BITE  HIP  &  LEG  

INSECT  BITE  HIP/LEG-INF  „. 
FOREIGN  BODY  HIP/LEG  — 


FOREKaN  BOY  HIP/LEG-INF  ..... 
SUPERFK;  INJ  HIP/LEG  NEC  ..- 
SUPERF  INJ  LEG  NEC-INFEC  . 

ABRASION  FOOT  &  TOE — 

ABRASK3N  FOOTH-OE-INFEC  . 

BUSTER  FOOT  &  TOE  

BLISTER  FOOT  &  T0E-4NFEC  . 

INSECT  BITE  FOOT/TOE 

INSECT  BITE  FOOT/TOE-INF  ... 
FOREIGN  BODY  FOOT  &  TOE 
FOREIGN  BOY  FOOT/TOE-INF 
SUPERF  INJ  FOOT/TOE  NEC  .. 
SUPERF  INJ  FOOT  NEC-INF  ... 
SUPERFIC  INJ  PERKXXILAR  .. 
SUPERFK^IAL  INJ  CORNEA  ..... 
SUPERFIC  INJ  CONJUNCTIVA 
SUPERFTCIAL  INJ  EYE  NEC  .... 
ABRASION  NEC 


MOC 


ABRASK3N  NEC4NFECTED 

BUSTER  NEC 

BUSTER  NEC-INFECTED 

INSECT  BITE  NEC  -.- 

INSECT  BITE  NEC-INFECTED  ... 
SUPERFK:  FOREIGN  BOY  NEC 
SUPERFICiAL  FB  NEC-INFEC  ... 

SUPERFTCIAL  INJURY  NEC  . 

SUPERFK;  INJ  NEC-tt^ECT 

CONTUSKM  FACE^CALPlfNCK 
BLACK  EYE  NOS 


CONTUSION  PERKXXILAR  — 
CONTUSION  ORBITAL  TISSUE 

CONTUSION  OF  EYEBAU 

C0NTUSK3N  OF  EYE  NOS  

C0NTUSK3N  OF  BREAST 


C0NTUSK3N  OF  CHEST  WALL  ... 
CONTUSION  ABOOMMAL  WALL  . 
CONTUSKM  QEMTAL  ORGANS . 
MULTIPLE  CONTUSION  TRUNK  „ 

CONTUSION  TRUNK  NOS 

C0NTUSK3N  SHOULDER  REG  „ 
CONTUSnNSCAPULREGKM  - 

CONTUSION  AXILLARY  REG 

CONTUSKM  OF  UPPB«  ARM —. 
CONTUSION  SHOULDER  a  ARM 

CONTUSION  OF  FOREARM 

CONTUSKM  OF  ELBOW 

CONTUSKM  OF  HANO(S) 

CONTUSKM  OF  WRIST 

CONTUSKM  OF  FINGER 


MULTIPLE  CONTUSKM  ARM  ... 
CONTUSKM  UPPER  UMB  N06 
CONTUSKM  OF  THK3H 
CONTUSKM  OF  HIP . 


CONTUSKM  OF  LOWER  LEG 

CONTUSKM  OF  KNEE 

CONTUSKM  OF  FOOT .. 
CONTUSKM  OF  ANKLE 
CONTUSION  OF  TOE 


MULTIPLE  CONTUSKM  LEG 
CONTUSKM  LEO  NOS . 


MULTIPLE  CONTUSIONS  NEC 
CONTUSKM  NOS 


CRUSH  MJ  FACE  SCALP 


72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
T2 
72 
72 
72 
72 


68 
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ICD-9 


9252 
9260 
92611 
92612 
92619 
9268 
9269 
92700 
92701 
92702 
92703 
92709 
92710 
92711 
92720 
92721 
9273 
9278 
9279 
92800 
92801 
92810 
92811 
92820 
92821 
9283 
9288 
9289 
9290 
9299 
9300 
9301 
9302 
9308 
9309 
931 
932 
9330 
9331 
9340 
9341 
9348 
9349 
9350 
9351 
9352 
936 
937 
938 
9390 
9391 
9392 
9393 
9399 
9400 
9401 
9402 
9403 
9404 
9405 
9409 
94100 
94101 
94102 
94103 
94104 
94106 
94106 
94107 
94108 
94109 
94110 
94111 
94112 
94113 
94114 


ICD-9  Description 


CRUSH  INJ  NECK  „, 

CRUSH  INJ  EXT  GENITALIA  

crushing  injury  BACK  

CRUSHING  INJURY  BUTTOCK  ., 

crushing  INJ  TRUNK  NEC  

MULT  CRUSHING  INJ  TRUNK  ... 

CRUSHING  INJ  TRUNK  NOS  

CRUSH  INJ  SHOULDER  REG  .... 
CRUSH  INJ  SCAPUL  REGION  ... 

CRUSH  INJ  AXILLARY  REG  

CRUSHING  INJ  UPPER  ARM  

CRUSH  INJ  SHOULDER  &  ARM 
CRUSHING  INJURY  FOREARM  . 

CRUSHING  INJURY  ELBOW  

CRUSHING  INJURY  OF  HAND  ... 
CRUSHING  INJURY  OF  WRIST  . 

CRUSHING  INJURY  FINGER  

MULT  CRUSHING  INJURY  ARM 
CRUSHING  INJURY  ARM  NOS  .. 

CRUSHING  INJURY  THIGH 

CRUSHING  INJURY  HIP  

CRUSHING  INJ  LOWER  LEG 

CRUSHING  INJURY  KNEE  „„ 

CRUSHING  INJURY  FOOT  _. 

CRUSHING  INJURY  ANKLE  

CRUSHING  INJURY  TOE 

MULT  CRUSHING  INJURY  LEG  .. 
CRUSHING  INJURY  LEG  NOS  .... 

CRUSH  INJ  MULT  SITE  NEC  

CRUSHING  INJURY  NOS  „.., 

CORNEAL  FOREIGN  BODY  

FB  IN  CONJUNCTIVAL  SAC 

FB  IN  LACRIMAL  PUNCTUM 

FOREIGN  BDY  EXT  EYE  NEC  .... 
FOREIGN  BDY  EXT  EYE  NOS  .... 

FOREIGN  BODY  IN  EAR  

FOREIGN  BODY  IN  NOSE „, 


MDC 


FOREIGN  BODY  IN  PHARYNX  ..... 

FOREIGN  BODY  IN  LARYNX  

FOREIGN  BODY  IN  TRACHEA 

FOREIGN  BODY  BRONCHUS  

FB  TRACH/BRONCH/LUNG  NEC  ., 

FB  RESPIRATORY  TREE  NOS  

FOREIGN  BODY  IN  MOUTH 

FOREIGN  BODY  ESOPHAGUS 

FOREIGN  BODY  IN  STOMACH  .... 

FB  IN  INTESTINE  &  COLON 

FOREIGN  BODY  ANUS/RECTUM  . 

FOREIGN  BODY  Gl  NOS 

FB  BLADDER  &  URETHRA 

FOREIGN  BODY  UTERUS 

FOREIGN  BDY  VULVA/VAGINA  .... 

FOREIGN  BODY  PENIS 

FOREIGN  BDY  GU  TRACT  NOS  ... 
CHEMICAL  BURN  PERIOCULAR  .. 
BURN  PERIOCULAR  AREA  NEC  .. 
ALKAL  BURN  CORNEA/CONJUN  . 
ACID  BURN  CORNEA/CONJUNC  . 
BURN  CORNEA/CONJUNCT  NEC 
BURN  W  EYEBALL  DESTRUCT  .... 

BURN  EYE  &  ADNEXA  NOS  

BURN  NOS  HEAD-UNSPEC  

BURN  NOS  EAR 

BURN  NOS  EYE  

BURN  NOS  LIP 

BURN  NOS  CHIN  

BURN  NOS  NOSE  

BURN  NOS  SCALP  

BURN  NOS  FACE  NEC 

BURN  NOS  NECK  


BURN  NOS  HEAD-MULT  

1ST  DEG  BURN  HEAD  NOS 

1ST  DEG  BURN  EAR 

1ST  DEG  BURN  EYE  

1ST  DEG  BURN  UP 

1ST  DEG  BURN  CHIN 
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ICO-9 


94115 

94116 

94117 

94118 

94119 

94120 

94121 

94122 

94123 

94124 

94125 

94126 

94127 

94128 

94129 

94130 

94131 

94132 

94133 

94134 

94135 

94136 

94137 

94138 

94139 

94140 

94141 

94142 

94143 

94144 

94145 

94146 

94147 

94148 

94149 

94150 

94151 

94152 

94153 

94154 

94155 

94156 

94157 

94158 

94159 

94200 

94201 

94202 

94203 

94204 

94205 

94209 

94210 

94211 

94212 

94213 

94214 

94215 

94219 

94220 

94221 

94222 

94223 

94224 

94225 

94229 

94230 

94231 

94232 

94233 

94234 

94235 

94239 

94240 

94241 

94242 


ICD-9  Deacription 


1ST  DEG  BURN  NOSE  

1ST  DEG  BURN  SCALP 

1ST  DEG  BURN  FACE  NEC  .- 

1ST  DEG  BURN  NECK _. 

1ST  DEG  BURN  HEAD-MULT 
2ND  DEG  BURN  HEAD  NOS  .. 

2ND  DEG  BURN  EAR  

2ND  DEG  BURN  EYE 

2ND  DEG  BURN  UP  

2ND  DEG  BURN  CHIN  


2ND  DEG  BURN  NOSE 

2ND  DEG  BURN  SCALP 

2ND  DEG  BURN  FACE  NEC 
2ND  DEG  BURN  NECK  


2ND  DEG  BURN  HEAD-MULT 
3RD  DEG  BURN  HEAD  NOS  .. 

3RD  DEG  BURN  EAR  

3RD  DEG  BURN  EYE , 

3RD  DEG  BURN  UP  

3RD  DEG  BURN  CHIN  

3RD  DEG  BURN  NOSE 

3RD  DEG  BURN  SCALP 


3RD  DEG  BURN  FACE  NEC 
3RD  DEG  BURN  NECK 


3RD  DEG  BURN  HEAI>MULT 

DEEP  3  DEG  BURN  HEAD  NOS  . 
DEEP  3RD  DEG  BURN  EAR  ...._. 
DEEP  3RD  DEG  BURN  EYE  ....... 

DEEP  3RD  DEG  BURN  UP  _.. 

DEEP  3RD  DEG  BURN  CHIN 

DEEP  3RD  DEG  BURN  NOSE 

DEEP  3RD  DEG  BURN  SCALP  ... 
DEEP  3RD  BURN  FACE  NEC  ._.. 

DEEP  3R0  DEG  BURN  NECK 

DEEP  3  DEG  BRN  HEAD-MULT  .. 
3RD  BURN  W  LOSS-HEAD  NOS 
3RD  DEG  BURN  W  LOSS-EAR  ... 
3RD  DEG  BURN  W  LOSS-EYE  ... 

3RD  DEG  BURN  W  LOSS-LIP 

3RD  DEG  BURN  W  LOSS-CHIN  .. 
3RD  DEG  BURN  W  LOSS-N06E 
3RD  DEG  BRN  W  LOSS-SCALP  . 
3RD  BURN  W  LOSS-FACE  NEC  . 
3RD  DEG  BURN  W  LOSS-NECK 
3RD  BRN  W  LOSS-HEAD  MULT  . 

BURN  NOS  TRUNK-UNSPEC 

BURN  NOS  BREAST 


BURN  NOS  CHEST  WAa 

BURN  NOS  ABDOMINAL  WALL 

BURN  NOS  BACK  

BURN  NOS  GENITALIA  

BURN  NOS  TRUNK  NEC 


1ST  DEG  BURN  TRUNK  NOS  ...„ 

1ST  DEG  BURN  BREAST 

1ST  DEG  BURN  CHEST  WAU  .... 
1ST  DEG  BURN  ABDOMN^WALL  . 

1ST  DEG  BURN  BACK 

1ST  DEG  BURN  GENITALIA 

1ST  DEG  BURN  TRUNK  NEC 

2ND  DEG  BURN  TRUNK  NOS 

2ND  DEG  BURN  BREAST  

2ND  DEG  BURN  CHEST  WAa  .... 
2ND  DEG  BURN  ABDOMN  WALL 

2N0.DEG  BURN  BACK  

2ND  DEG^URN  GENITALIA . 

2ND  DEG  BURN  TRUNK  NEC 

3RD  DEG  BURN  TRUNK  NOS 

3RD  DEG  BURN  BREAST  

SRD  DEG  BURN  CHEST  WALL  .... 
3R0  DEG  BURN  ABDOMN  WAU 
3RD  DEG  BURN  BACK  


3R0  DEG  BURN  GENITALIA  . 

3RD  DEG  BURN  TRUNK  NEC  ..... 
DEEP  3RD  BURN  TRUNK  NOS  .. 
DEEP  3R0  DEG  BURN  BREAST 
DEEP  3RD  BURN  CHEST  WAU  . 


MDC 
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ICO-9 


94243 

94244 

94245 

94249 

94250 

94251 

94252 

94253 

94254 

94255 

94259 

94300 

94301 

94302 

94303 

94304 

94305 

94306 

94309 

94310 

94311 

94312 

94313 

94314 

94315 

94316 

94319 

94320 

94321 

94322 

94323 

94324 

94325 

94326 

94329 

94330 

94331 

94332 

94333 

94334 

94335 

94336 

94339 

94340 

94341 

94342 

94343 

94344 

94345 

94346 

94349 

94350 

94351 

94352 

94353 

94354 

94355 

94356 

94359 

94400 

94401 

94402 

94403 

94404 

94405 

94406 

94407 

94408 

94410 

94411 

94412 

94413 

94414 

94415 

94416 

94417 


ICD-9  Description 


DEEP  3RD  BURN  ABOOM  WALL  . 

DEEP  3RD  DEG  BURN  BACK  

DEEP  3RD  BURN  GENITALIA  

DEEP  3RD  BURN  TRUNK  NEC  .... 
3RD  BRN  W  LOSS-TRUNK  NOS  .. 

3RD  BURN  W  LOSS-BREAST  

3RD  BRN  W  LOSS-CHEST  WLL  .. 
3RD  BRN  W  LOSS-ABDOM  WLL  . 
3RD  DEG  BURN  W  LOSS-BACK  .. 
3RD  BRN  W  LOSS-GENITALIA  .... 
3RD  BRN  W  LOSS-TRUNK  NEC  .. 

BURN  NOS  ARM-UNSPEC  

BURN  NOS  FOREARM  

BURN  NOS  ELBOW  

BURN  NOS  UPPER  ARM 

BURN  NOS  AXILLA  

BURN  NOS  SHOULDER  

BURN  NOS  SCAPULA  

BURN  NOS  ARM-MULTIPLE  

1ST  DEG  BURN  ARM  NOS  

1ST  DEG  BURN  FOREARM  

1ST  DEG  BURN  ELBOW  

1ST  DEG  BURN  UPPER  ARM  

1ST  DEG  BURN  AXILLA  

1ST  DEG  BURN  SHOULDER  

1ST  DEG  BURN  SCAPULA 

1ST  DEG  BURN  ARM-MULT  

2ND  DEG  BURN  ARM  NOS 

2ND  DEG  BURN  FOREARM  

2ND  DEG  BURN  ELBOW 

2ND  DEG  BURN  UPPER  ARM  

2ND  DEG  BURN  AXILLA 

2ND  DEG  BURN  SHOULDER  

2ND  DEG  BURN  SCAPULA  

2ND  DEG  BURN  ARM-MULT 

3RD  DEG  BURN  ARM  NOS  

3RD  DEG  BURN  FOREARM 

3RD  DEG  BURN  ELBOW 

3RD  DEG  BURN  UPPER  ARM  

3RD  DEG  BURN  AXILLA 

3RD  DEG  BURN  SHOULDER 

3RD  DEG  BURN  SCAPULA  

3RD  DEG  BURN  ARM-MULT 

DEEP  3  DEG  BURN  ARM  NOS  .... 
DEEP  3  DEG  BURN  FOREARM  ... 

DEEP  3  DEG  BURN  ELBOW  

DEEP  3  DEG  BRN  UPPER  ARM  .. 

DEEP  3  DEG  BURN  AXILLA 

DEEP  3  DEG  BURN  SHOULDER  . 

DEEP  3  DEG  BURN  SCAPULA  

DEEP  3  DEG  BURN  ARM-MULT  ... 
3RD  BURN  W  LOSS-ARM  NOS  .... 
3RD  BURN  W  LOSS-FOREARM  ... 

3RD  BURN  W  LOSS-ELBOW  

3RD  BRN  W  LOSS-UPPER  ARM  ., 

3RD  BURN  W  LOSS-AXILLA  

3RD  BURN  W  LOSS-SHOULDER  , 

3RD  BURN  W  LOSS-SCAPULA 

3RD  BURN  W  LOSS  ARM-MULT  ., 

BURN  NOS  HAND-UNSPEC 

BURN  NOS  FINGER „. 

BURN  NOS  THUMB  

BURN  NOS  MULT  FINGERS  

BURN  NOS  FINGER  W  THUMB  .... 

BURN  NOS  PALM 

BURN  NOS  BACK  OF  HAND 

BURN  NOS  WRIST 

BURN  NOS  HAND-MULTIPLE  

1ST  DEG  BURN  HAND  NOS  

1ST  DEG  BURN  FINGER „.. 

1ST  DEG  BURN  THUMB 

1ST  DEG  BURN  MULT  FINGER  .... 
1  DEG  BURN  FINGR  W  THUMB  ... 

1ST  DEG  BURN  PALM 

1  DEG  BURN  BACK  OF  HAND 

1ST  DEG  BURN  WRIST 


MDC 
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72 
72 
72 
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AOOENDUM  F.— ICD-9  CODES  WITH  MAJOR  DIAGNOSTIC  CATEGORIES  (MDCS)  FOR  PAYMENT  OF  MEDICAL  VISITS  UNDER  THE 

HOSPITAL  Outpatient  PPS— Continued 


ICD-9 


94418 
94420 
94421 
94422 
94423 
94424 
94425 
94426 
94427 
94428 
94430 
94431 
94432 
94433 
94434 
94435 
94436 
94437 
94438 
94440 
94441 
94442 
94443 


*ICD-9  Cod«s  precaded  by  an  astensk  are  codes  that  are  nol  valid  as  a  reason  lor  the  visit 


94445 
94446 
94447 
94448 
94450 
94451 
94452 
94453 
94454 
94455 
94456 
94457 
94458 
94500 
94501 
94502 
94503 
94504 
94505 
94506 
94509 
94510 
94511 
94512 
94513 
94514 
94515 
94516 
94519 
94520 
94521 
94S22 
94523 
94524 
94525 
94526 
94529 
94530 
94531 
94532 
94533 
94534 
94535 
94536 
94539 
94540 
94541 
94542 
94543 
94544 
94545 
94546 


ICD-9  Description 


1ST  DEG  BURN  HAND-MULT  

2ND  DEG  BURN  HAND  NOS 

2ND  DEG  BURN  FINGER  

2ND  DEG  BURN  THUMB  

2ND  DEG  BURN  MULT  FINGER  . 
2  DEG  BURN  FINGR  W  THUMB  . 
2ND  DEG  BURN  PALM  

2  DEG  BURN  BACK  OF  HAND  .... 

2ND  DEG  BURN  WRIST  

2ND  DEG  BURN  HAND-MULT 

3RD  DEG  BURN  HAND  NOS  ....... 

3RD  DEG  BURN  FINGER  

3RD  DEG  BURN  THUMB  

3RD  DEG  BURN  MULT  FINGER  . 

3  DEG  BURN  FINGR  W  THUMB  . 

3RD  DEG  BURN  PALM  

3  DEG  BURN  BACK  OF  HAND  .... 

3RD  DEG  BURN  WRIST  ..„ _„ 

3RD  DEG  BURN  HAND-MULT 

DEEP  3  DEG  BRN  HAND  NOS  ... 

DEEP3  DEG  BURN  FINGER  . 

DEEP  3  DEG  BURN  THUMB  .. 

DEEP  3RD  BRN  MULT  FINGER  .. 
DEEP  3RD  BRN  FNGR  W  THMB 

DEEP  3  DEG  BURN  PALM  

DEEP  3RD  BRN  BACK  OF  HND  . 

DEEP  3  DEG  BURN  WRIST  

DEEP  3  DEG  BRN  HAND-MULT  . 
3RD  BRN  W  LOSS-HAND  NOS  ... 

3RD  BURN  W  LOSS-FINGER  . 

3RD  BURN  W  LOSS-THUMB 

3RD  BRN  W  LOSS-MULT  FNGR  . 
3R0  BRN  W  LOSS-FNGR/THMB  . 

3RD  BURN  W  LOSS-PALM 

3RD  BRN  W  LOSS-BK  OF  HND  .. 

3RD  BURN  W  LOSS-WRIST 

3RD  BRN  W  LOSS  HAND-MULT  . 

BURN  NOS  LEG-UNSPEC 

BURN  NOS  TOE 

BURN  NOS  FOOT  

BURN  NOS  ANKLE  „.„... 

BURN  NOS  LOWER  LEG 

BURN  NOS  KNEE  

BURN  NOS  THIGH  .....' „.. 


BURN  NOS  LEG-MULTIPLE  .... 

1ST  DEG  BURN  LEG  NOS  

1ST  DEG  BURN  TOE  

1ST  DEG  BURN  FOOT  

1ST  DEG  BURN  ANKLE .„.. 

1ST  DEG  BURN  LOWER  LEG  . 

1ST  DEG  BURN  KNEE  .„ 

1ST  DEG  BURN  THIGH  _.. 

1ST  DEG  BURN  LEG-MULT  ... 
2ND  DEG  BURN  LEG  NOS  ..-.. 

2ND  DEG  BURN  TOE  

2ND  DEG  BURN  FOOT  ..._....... 

2ND  DEG  BURN  ANKLE  

2N0  DEG  BURN  LOWER  LEG 

2ND  DEG  BURN  KNEE  „ 

2ND  DEG  BURN  THIGH 

2ND  DEG  BURN  LEG-MULT  .... 

3RD  DEG  BURN  LEG  NOS 

3RD  DEG  BURN  TOE  .._ 

3RD  DEG  BURN  FOOT 

3RD  DEG  BURN  ANKLE 


3RD  DEG  BURN  LOW  LEG  

3RD  DEG  BURN  KNEE  

3RD  DEG  BURN  THIGH „., 

3RD  DEG  BURN  LEG44ULT 

DEEP  3RD  DEG  BRN  LEG  NOS 
DEEP  3RD  DEG  BURN  TOE  ...... 

DEEP  3RD  DEG  BURN  FOOT  ..„ 
DEEP  3RD  DEG  BURN  ANKLE  .. 
DEEP  3RD  DEG  BRN  LOW  LEG 
DEEP  3RD  DEG  BURN  KNEE  .... 

DEEP  3RD  DEG  BURN  THIGH  ... 


MDC 
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1CO-4  Codas  preceded  by  an  Miariik  are  codes  that  are  not  viNd  as  a  reason  tar  the  visM. 
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ICO-9 


ICD-9  Osscription 


MDC 


94549 
94550 
94551 
94552 
94553 
94554 
94555 
94556 
94559 
9460 
9461 
9462 
9463 
9464 
9465 
9470 
9471 
9472 
9473 
9474 
9478 
9479 
94600 
94810 
94811 
94820 
94821 
94822 
94830 
94831 
94832 
94833 
94840 
94841 
94842 
94843 
94844 
94850 
94851 
94852 
94853 
94854 
94855 
94860 
94861 
94862 
94863 
94864 
94865 
94866 
94870 
94871 
94872 
94873 
94874 
94S75 
94876 
94877 
94880 
94881 
94882 
94883 
94884 
94885 
94886 
94887 
94888 
94890 
94891 
94892 
94893 
94894 
94895 
94896 
94897 
94898 


DEEP  3  OEG  BURN  LEG-MULT  .. 
3  DEG  BRN  W  LOSS-LEG  NOS  .. 

3  DEG  BURN  W  LOSS-TOE  

3  DEG  BURN  W  LOSS-FOOT 

3  DEG  BURN  W  LOSS-ANKLE  .... 
3  DEG  BRN  W  LOSS-LOW  LEG  .. 

3  DEG  BURN  W  LOSS-KNEE  

3  DEG  BURN  W  LOSS-THIGH  .... 
3  DEG  BRN  W  LOSS  LEG-MLT  ... 

BURN  NOS  MULTIPLE  SITE  

1ST  OEG  BURN  MULT  SITE  

2ND  DEG  BURN  MULT  SITE 

3RD  DEG  BURN  MULT  SITE  

DEEP  3  DEG  BRN  MULT  SITE 

3RD  BRN  W  LOSS-MULT  SITE  ... 
BURN  OF  MOUTH  &  PHARYNX  .. 
BURN  LARYNX/TRACHEA/LUNQ  , 

BURN  OF  ESOPHAGUS  

BURN  OF  Gl  TRACT  

BURN  OF  VAGINA  &  UTERUS  

BURN  INTERNAL  ORGAN  NEC  ... 
BURN  INTERNAL  ORGAN  NOS  ... 
BDY  BRN  <  10%/3D  DEG  NOS  .... 

10-19%  BDY  BRN/3  DEG  NOS  

10-19%  BDY  BRN/10-19%  3D 

20-29%  BDY  BRN/3  DEG  NOS 

20-29%  BDY  BRN/10-19%  3D 

20-29%  BDY  BRN/20-29%  3D 

30-39%  BDY  BRN/3  DEG  NOS  

30-39%  BDY  BRN/10-19%  3D 

30-39%  BDY  BRN/20-29%  3D 

30-39%  BDY  BRN/30-39%  3D 

40-49%  BOY  BRN/3  DEG  NOS  

40-49%  BOY  BRN/10-19%  3D 

40-49%  BOY  BRN/20-29%  3D 

40-49%  BOY  BRN/30-39%  3D 

40-49%  BDY  BRN/40-49%  3D 

50-69%  BDY  BRN/3  OEG  NOS 

50-59%  BDY  BRN/10-19%  3D 

50-59%  BDY  BRN/20-29%  3D 

50-59%  BDY  BRNA30-39%  3D 

50-59%  BDY  BRN/40-49%  3D 

50-59%  BDY  BRN/50-59%  3D 

60-69%  BDY  BRN/3  DEG  NOS  

60-69%  BOY  BRN/10-19%  3D 

60-69%  BOY  BRN/20-29%  3D 

60-69%  BOY  BRN/30-39%  3D 

60-69%  BOY  BRN/40-49%  3D 

60-69%  BDY  BRN/50-59%  3D 

60-69%  BDY  BflN/60<9%  3D 

70-79%  BDY  BRN/3  DEG  NOS  

70-79%  BDY  BRN/10-19%  3D 

70-79%  BDY  BRN/20-29%  3D 

70-79%  BDY  BRN/30-39%  3D 

70-79%  BDY  BRN/40-49%  3D 

70-79%  BDY  BRN/50-69%  3D 

70-79%  BDY  BRN/60^9%  3D 

70-79%  BOY  BRN/70-79%  3D 

80-89%  BDY  BRN/3  DEG  NOS 

80-89%  BOY  BRN/10-19%  3D 

80-89%  BDY  BRN/20-29%  3D 

80-89%  BOY  BRN/3<W9%  3D 

80-89%  BOY  BRN/40-49%  3D 

80-89%  BDY  BRN/5(W9%  3D  ........ 

80-89%  BDY  BRN/60«9%  3D 

80-89%  BOV  BRN/70-79%  3D 

80-89%  BDY  BRN/80-89%  3D 

90%  +  BOY  BRN/3D  DEG  NOS  .._ 

90%  +  BDY  BRN/10-19%  3RD  

90%  +  BDY  BRN«0-29%  3RD 

90%  +  BDY  BRN/30-39%  3RD 

90%  +  BDY  BRN/40-49%  3RD  . 

90%  +  BDY  BRN/50-69%  3RD 

90%  +  BDY  BRN/W)-69%  3RD 

90%  +  BDY  BRN/70-79%  3RD 

90%  +  BOY  BRN/80^9%  3RD 
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72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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72 

72 

72 

72 

72 

72 

72 

72 

72 
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72 

72 

72 

72 
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tCO-9  Codw  pracadad  by  an  al«W(  arc  codw tiMl m not vtfd  M  a rMMOn  lorlh* vWt 


Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


47967 
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ICO-9 


ICO-O  Description 


MOC 


94899 

9490 

9491 

9492 

9493 

9494 

9486 

9500 

9S0T 

9602 

9603 

9509 

9610 

9611 

9612 

9613 

9614 

9515 

9516 

9617 

9618 

9519 

95200 

96201 

96202 

96203 

96204 

96206 

96206 

96207 

96206 

J6209 

96210 

96211 

96212 

96213 

96214 

96215 

96216 

96217 

96218 

96219 

0522 

9623 

9624 

9628 

9629 

9630 

9631 

9632 

9633 

9634 

9636 

9638 

9638 

9640 

9641 

8648 

9648 

8660 

8661 

8662 

9663 

8664 

9666 

9666 

9667 

8668 

8668 

8660 

8661 

8662 

8663 

8664 

8666 

8668 


90%  ■)■  BDY  BRN/90%  *  3RD 

BURN  NOS  .„ 

1ST  DEGREE  BURN  NOS 

2ND  DEGREE  BURN  NOS 

3RD  DEGREE  BURN  NOS 

DEEP  3R0  DEG  BURN  NOS  .-.. 
3RD  BURN  W  LOSS-SITE  NOS 

OPTIC  NERVE  INJURY „ 

INJURY  TO  OPTIC  CHIASM 


INJURY  TO  OPTIC  PATHWAYS  ... 
INJURY  TO  VISUAL  CORTEX  — 

INJ  OPTIC  NERV/PATH  NOS  

INJURY  OCULOMOTOR  NERVE  ., 
INJURY  TROCHLEAR  NERVE  — 
INJURY  TRIGEMINAL  NERVE  — 

INJURY  ABOUCENS  NERVE 

INJURY  TO  FACIAL  NERVE 

INJURY  TO  ACOUSTIC  NERVE  .. 
INJURY  ACCESSORY  NERVE  .... 
INJURY  HYPOGLOSSAL  NERVE 
INJURY  CRANIAL  NERVE  NEC  „ 
INJURY  CRAMAL ICRVE  NOS  - 

C1-C4  SPIN  CORD  INJ  NOS  

COMPLETE  LES  C0RD«C1-C4  .... 
ANTERIOR  CORD  SYND^1-C4  . 
COrFRALC0RDSYN(yC1-C4  ... 

C1-C4  SPm  CORD  INJ  NEC  

C&C7  SPIN  CORD  INJ  NOS  

COMPLETE  LES  CORO/C^C?  .... 
ANTERIOR  CORD  SYNtyC6<;7  .. 
Ca<TRALCORDSYN0M:»-C7  -. 

C&C7  SPm  CORD  INJ  NEC 

T1-T6  SPIN  CORD  INJ  NOS 

COMPLETE  IBS  CORDfT^-Jt  .... 
ANTERIOR  CORD  SYNDn'1-T6  .. 
CENTRAL  CORD  SYNDn'1-TB  .... 

T1-T6  SPfN  CORD  INJ  NEC  

T7-T12  SPIN  CORD  INJ  NOS  — 
COMPLETE  LES  COR0n7-T12  .. 
ANTERIOR  CORD  SYNn7-T12  ._ 
CENTRAL  CORD  SYNa7-T12  _... 
T7-T12  SPIN  CORD  MJ  NEC  — 


LUMBAR  SPINAL  CORD  INJUR  . 
SACRAL  SPINAL  CORD  INJUR  ~ 

CAUDA  EQUMA  INJURY 

SPIN  CORD  INJMULT  SITE 

SPINAL  CORD  JNJURY  NOS 

CERVICAL  ROOT  INJURY 

DORSAL  ROOT  INJURY 

LUMBAR  ROOT  MJURY 

SACRAL ROOTMJURY  .....t. — 
BRACHIAL  PLEXUS  INJURY  — 
LUMBOSACRAL  PLEX  INJURY  .. 
MULT  NERVE  ROOT/PLEX  MJ  .. 
INJ  NERVE  nOOTIPUEX  NOS  .... 
MJ  CERV  SYMPATH  NERVE  ..... 

MJ  SYMPATH  NERVE  NEC  

MJURY  TRUNK  NERVE  NEC  ..... 
MJURY  TRUNK  NERVE  NOB  .... 

INJURY  AXILLARY  NERVE 

MJURY  MEDIAN  NERVE 

MJURY  ULNAR  NERVE 

MJURY  RADIAL  NERVE 

INJ  MUSCULOCUTAN  NERVE  ... 
MJ  CUTAN  SENSO  NERV/ARM  . 

INJURY  0K3ITAL  NERVE 

INJ  NERVE  SHLOR/ARM  ICC  ... 
MJ  MULT  NERVE  SHLORMRM  . 
MJ  NBIVE  SHLOR/ARM  NC6  ... 

MJURY  SCIATIC  NERVE 

INJURY  IMMORAL  NERV^ 

INJ  P06TERK3R  TIB  NERVE  ... 
INJURY  PERONEAL  NERVE  — 
MJ  CUTAN  SENSO  NERV/LEG  . 

MJ  NERVE  PELV/LEG  NEC 

MJ  MULT  NERVE  PELV/LEG  .-.. 
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ICO-9 
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CD-9 


ICO-9  Descrlptton 


MOC 


9669 
9570 
9671 
9678 
9579 
9580 
9581 
9582 
9583 
9684 

TtOOO 

9688 

9687 
9588 
9591 
9592 
9593 
9594 

9596 
9697 
9698 

IIOV9 

9600 

9601 
9602 
9603 
9604 
9605 
9606 
9607 
9606 
9609 
9610 
9611 
9612 
9613 
9614 
9615 
9616 
9617 
9618 
9619 
9620 
9621 
9622 
9623 
9624 
9625 
9626 
9627 
9628 
9629 
9630 
9631 
9632 
9633 
9634 
9636 
9638 
9639 
9640 
9641 
9642 
9643 
9644 
9645 
9646 
9647 
9648 
9649 
96600 
96601 
96602 
96609 
9661 


INJ  NERVE  PELV/LEG  NOS  

INJ  SUPERF  NERV  HEAONCK  

INJURY  TO  NERVE  NEC  

INJURY  TO  MULT  NERVES  

INJURY  to  nerve  NOS 

AIR  EMBOLISM  

FAT  EMBOLISM 

SECONOARY/RECUR  HEMORR 

POSTTRAUM  WNO  INFEC  NEC  

TRAUMATIC  SHOCK _.., 

TRAUMATIC  ANURIA 

VOLKMANN-S  ISCH  CONTRACT  .... 
TRAUM  SUBCUTAN  EMPHYSEMA  . 
EARLY  COMPLIC  TRAUMA  NEC  .... 

TRUNK  INJURY  NOS „.. 

SHLDR/UPPER  ARM  INJ  NOS  

ELB/FOREARM/WRST  INJ  NOS 

HAND  INJURY  NOS  

FINGER  INJURY  NOS 

HIP  &  THK3H  INJURY  NOS  

LO^MER  LEG  INJURY  NOS 

INJURY  MLT  SITE/SITE  NEC  

INJURY-SITE  NOS  


72 
72 
72 
72 
72 
72 
72 
72 
97 
72 
72 
72 


poisoninq-penciluns 

p0is-ant1fungal  ant1biot  

p0is0no«.0ramphenkx)l  .... 
pois-erythromyc/macroud 

posoning-tetracycline 

pois^xphalosporin  group 
p0is-antimyc06ac  antibk)  ..„ 

pos-antineopantibwtk; 

poisonino-antibtotk:  nec 

POISON<NG-ANTieK>TC  NOS 

POISONING-SULFONAMIOES 

POtS-ARSENIC  ANTWNFEC  

POIS-HEAV  MET  ANTHNFEC  ...... 

POiS-QUINOUNE/HYDROXYQU  .. 

POiSONING-ANTIMALARiALS  . 

POIS-ANTIPROTOZ  DRUG  NEC  „ 

POISONING-ANTHELMINTICS 

POISONING-ANTIVIRAL  DRUG  .... 
POIS-ANTIMYCOBAC  DRG  NEC  . 

POIS-ANTI-INFECT  NEC/NOS 

POe-CORTCOSTEROIDS 

POSONINQ-ANOROGENS „. 

POISONIN&OVARiAN  HORMON 

POtSON^NSUUN/ANTIDlAB 

POJS-ANT  PITUITARY  NORM  . 

POS-POST  PrrUTTARY  HORM  ._. 

POISONING-PARATHYROIDS 

POlSONING-THYHOIDmERIV  ...... 


POISON-ANTITHYROtD  AGENT  .. 
POISONING  HORMON  NEC/NOS 

POIS-ANTIALLRG/ANTIEMET 

POtS-ANTINEOPLyiMMUNOSUP  „ 

POISONING-AODIFYING  AGT 

POISONING-ALKAUZING  AGT 

POISONING-ENZYMES  NEC 

POISONING-VITAMINS  NEC  _ 

POISONING-SYSTEM  AGT  NEC  .. 
POISONING^YSTEM  AGT  NOS  .. 
POISONING-IRON^COMPOUNDS 
POISON-LIVER/ANTIANEMK^S  .... 
POISONING-ANTKXMGULANTS  . 

POISONING-VITAMIN  K „ 

POISOf^lBRINOLYSIS  AGNT  .... 

POISONINGCOAGULANTS  „ 

P0IS0NING<3AMMA  GLOBUUN  . 
POISONING-BLOOD  PRODUCT  .. 
POISONING-BLOOD  AGT  NEC  .... 
POISONING-BLOOD  AGT  NOS  ... 

POISONING-OPIUM  NOS 

POISONING41EROIN  

POISONING-METHADONE 

POISONING-OPIATES  NEC 

POISONING-SAUCYLATES 


72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 


1CD-«  CodM  prtMdtd  by  an  MlMWi  ar*  oodM  Kai  «•  not  \«M  «  a  raMon  tor  Mm  vWL 


Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


47969 


Addendum  F.— lCD-9  Codes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

HOSPITAL  Outpatient  PPS— Continued 


ICD-9 


9664 
9655 

9667 
9656 
9669 
9660 
9661 
9662 
9663 
9684 
9670 
9671 
9672 
9673 
9674 
9675 
9676 
9678 
9679 
9680 
9681 
9682 
9683 

9686 

9687 
9689 

9690 
9691 
9692 


9094 
9695 
9^96 
9097 


9699 

9700 

9701 

9706 

9709 

9710 

9711 

9712 

9713 

9719 

9720 

9721 

9722 

9723 

9724 

9725 

9726 

9727 

9728 

9729 

9730 

9731 

9732 

9733 

9734 

9736 

9736 

9738 

973e 

9740 

9741 

9742 

9743 

9744 

9746 

9746 

9747 

9750 


ICO-0  Deacriplion 


POIS-AROM  ANALGESK^S  NEC  .. 
POISONING-PYRAZOLE  DERIV  ... 
POISONING-ANTIRHEUMATICS  .. 
POIS-NO-NARC  ANALGES  NEC  .. 
POIS-ANALGES/ANTIPYR  NEC  ... 
POIS-ANALGES/ANTIPYR  NOS  -. 
POISON-OXAZOLIDINE  DERIV  .„ 
POISON+IYDANTOIN  DERIVAT  „ 

POISONING-SUCaNIMIDES „ 

POIS-ANTICONVUL  NEC/hKJS  „-. 
POIS-ANTI-PARKINSON  DRUG  -. 

POISONING-BARBITURATES  

P0IS0NINGO4L0RAL  HYDRAT  . 

POISONING-PARALDEHYDE  

POISONING-BROMINE  COMPND 
POISONING-METHAQUALONE  ._ 

POISONING<3LUTETHtMIDE  . 

POISON-MIX  SEDATIVE  NEC 

POIS-SEDATIVE/HYPNOT  NEC  _ 
POIS-SEDATIVE/HYPNOT  NOS  .„ 
POIS<MS  MUSCLE  DEPRESS  .... 
POISONING-HALOTHANE 


POISON<aAS  ANESTHET  NEC  — . 
POISON-INTRAVEN  ANESTHET  „. 

POIS-GEN  ANESTH  NEC/NOS 

POIS-TOPIC/INFILT  ANESTH 

POI&MERVE/PLEX-BLK  ANES  .». 

poisoM^piNAL  anesthetk;  _. 

POIS^^XAL  ANEST  NEC/NOS  .„. 
POISONINQ-ANTIDEPRESSANT  „ 
POIS-PHENOTHIAZINE  TRANO  „ 
POIS-BUTYROPHENONE  TRANQ 

poisoH^wnpsYCHonc  nec  ~ 

POIS-BENZOOIAZEPINE  TRAN  _„ 

POISON-TRANQUIUZER  NEC 

POISONING-HAaUCmOGENS  — 
POISON4>SYCHOSnMULANTS  „ 
POISON-PSYCHOTROPtC  hCC  __ 
POISON-PSYCHOTnOPK:  NOS  ~. 

POISONINGnANALEPTK^S 

POSON-OPIATE  ANTAGONIST  _. 

POIS-CNS  STIMULANTS  NEC 

POI&CNS  STIMULANT  NOS 

P0IS-PARASYMPATH0MNI4ETK:  ,. 
POIS-PARASYMPATHOLYTICS  ™ 
POSON-SYMPATHOMNyETICS  .... 
POISONING-8YMPATHOLYTICS  - 
POIS-AUTONOMIC  AGENT  NOS  ~ 
POIS-CARD  RHYTHM  REGULAT  _ 

POISOMNQ-CAROK)TONICS 

POSONMQ-ANTIUPEMICS 

POI&GANQUON  BLOCK  AGT 

POIS-CORONARY  VASOOLAT 

POGON-VASODILATOR  NEC 

po»^m<tihyperten  agent 

poison-antivamoose  drug  -. 

poiso»k:apillaryactagt 

pois-caroiovasc  agt  nec 

POI&ANTACtiyANTIGASTRK; 

P0IS4RRrrANT  CATHARTICS 

PaS-QyiOLLlB4T  CATHARTIC 

POISONINQ-CATHARnC  NEC 

POtSOMN&OIGESTANTS 

POISOMNO-ANTIOIARnH  AGT  __. 

POISONIN&aiETICS 

POISONM&GI  AGENTS  NEC 

PC60NM&QI  AGENT  NOS . 


MOC 


P0IS4IERCURIAL  DtURETKS  „ 

P064>URME  DIURETICS 

POI&4eC03  ANHYDRA  »MIB  „ 

poisonm&saluretks 

poisomnq-oiuretics  nec  „ 
pos-electrgcauwat  agt  . 
potsohmmeral  salts  nec  . 
pos-urk;  acid  metabol 

POSOMNGOXYTOCK:  AGENT 


72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 

72 
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ICD-9 


ICD-9  Description 


MOC 


9751 
9752 
9753 
9754 
9755 
9756 
9757 
9758 
9760 
9761 
9762 
9763 
9764 
9765 
9766 
9767 
9768 
9769 
9770 
9771 
9772 
9773 
9774 
9778 
9779 
9780 
9781 
9782 
9783 
9784 
9785 
9786 
9788 
9789 
9790 
9791 
9792 
9793 
9794 
9795 
9796 
9797 
9799 
9800 
M01 
9602 
9803 
9808 
9809 
981 
9820 
9821 
9822 
9823 
9824 
9828 
9830 
9831 
9832 
9839 
9840 
9841 
9848 
9849 
9860 
9861 
9862 
9863 
9864 
98S5 
9866 


9859 

986 

9870 

9871 


pois-smooth  muscle  relax  . 
pois-skelet  muscle  relax  ... 
poison-muscle  agent  nec  ... 

poisoning-antitussives  

poisoning-expectorants 

pois-anti-cold  drugs  

POISONING-ANTIASTHMATICS  ... 

pois-respir  drug  NEC/NOS  ... 

POIS-LOCAL  ANTI-INFECT  

poisoning-antipruritics  

pois-loc  astring/deterg  

pois-emoudemul'protect  ..;. 

poison-hair/scalp  prep  

pois-eye  antl-infec/drug 

PCHSON-ENT  PREPARATION  

POIS-TOPICAL  dental  DRUG  ... 
PaS-SKIN/MEMBR  AGNT  NEC  ... 
PaS-SKIN/MEMBR  AGNT  NOS  ... 

POISONING-DIETETICS  

POISON-LIPOTROPIC  DRUGS  .... 

POISONING-ANTIDOTES  NEC 

POISON-ALCOHOL  DETERRENT 
POIS-PHARMACEUT  EXCIPIEN  ... 
POISON-MEDICINAL  AGT  NEC  ... 
POISON-MEDICINAL  AGT  NOS  ... 

POISONING-BCG  VACCINE  

POIS-TYPH/PARATYPH  VACC 

POISONING-CHOLERA  VACCIN  .. 
POISONING-PLAGUE  VACCINE  .. 
POISONING-TETANUS  VACCIN  .. 

POIS-DIPHTHERIA  VACCINE  

PaS-PERTUSSIS  VACCINE  

PaS-BACT  VACCIN  NEC/NOS  .... 

POIS-MIX  BACTER  VACCINES  

POISON-SMALLPOX  VACCINE 

POISON-RABIES  VACCINE  

PaSON-TYPHUS  VACCINE , 

POIS-YELLOW  FEVER  VACCIN  ... 
PaSONING-MEASLES  VACCIN  ... 

POIS-POLIOMYELIT  VACCINE 

POIS-VIRAL/RICK  VACC  NEC  

POISONING-MIXED  VACCINE  

POIS-VACCINE/BIOLOG  NEC  ....... 

TOXIC  EFF  ETHYL  ALCOHOL  

TOXIC  EFF  METHYL  ALCOHOL  „. 

TOXIC  EFF  ISOPROPYL  ALC  

TOXIC  EFFECT  FUSEL  OIL 

TOXIC  EFFECT  ALCOHOL  NEC  ... 
TOXIC  EFFECT  ALCOHOL  NOS  ... 
TOXIC  EFF  PETROLEUM  PROD  .. 

TOXIC  EFFECT  BENZENE  

TOXIC  EFF  CARBON  TETRACH  ... 

TOXIC  EFF  CARBON  DISULFI  

TX  EF  CL-HYDCARB  SLV  NEC  .„., 
TOXIC  EFFECT  NITROGLYCOL  ... 
TOXIC  EFF  NONPETROL  SOLV  ... 
TOX  EFF  CORROSIVE  AROMAT  .. 

TOXIC  EFFECT  ACIDS  „, 

TOXIC  EFF  CAUSTIC  ALKAU  

TOXIC  EFFECT  CAUSTIC  NOS  .... 
TX  EFF  INORG  LEAD  COMPND  ... 
TOX  EFF  ORG  LEAD  COMPND  .... 
TOX  EFF  LEAD  COMPND  NEC  .._. 
TOX  EFF  LEAD  COMPND  NOS  .... 

TOXIC  EFFECT  MERCURY  „ 

TOXIC  EFFECT  ARSENIC  

TOXIC  EFFECT  MANGANESE  

TOXIC  EFFECT  BERYLLIUM  

TOXIC  EFFECT  ANTIMONY  

TOXIC  EFFECT  CADMIUM  

TOXIC  EFFECT  CHROMIUM" 

TOXIC  EFFECT  METALS  NEC 

TOXIC  EFFECT  METAL  NOS  

TOX  EFF  CARBON  MONOXIDE  .... 

TOXIC  EFF  LIQ  PETROL  GAS  

TOX  EF  HYDROCARB  GAS  NEC  .. 


72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 

ii 

72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
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ICO-9 


ICD-9  Description 


MDC 


9872 
9873 
9874 
9875 
9876 
9877 
9878 
9879 
9880 
9881 
9882 


9890 
9891 
9892 
9893 
9894 
9895 
9896 
9897 
98981 
96962 


98984 


990 
9910 
9911 
9912 
9913 
9914 
9915 
9916 
9918 
9919 
9920 
9921 
9922 
9923 
9924 
9925 
9926 
9927 
9928 
9929 
9930 
9931 
9932 
9933 
9934 
9938 
9939 
9940 
9941 
9942 
9943 
9944 
9945 
9946 
9947 
9948 
9949 
9950 
9951 
9952 
9953 
9954 
99560 
99561 
99562 

99900 

99564 
99565 

990DD 


TOXIC  EFF  NITROGEN  OXIDE  .. 
TOXIC  EFF  SULFUR  DIOXIDE  ... 

TOXIC  EFFECT  FREON 

TOX  EFF  LACRIMOGENIC  GAS 
TOXIC  EFF  CHLORINE  GAS  


TOX  EFF  HYOROCYAN  ACD  GS  ... 

TOXIC  EFF  GAS/VAPOR  NEC  

TOXIC  EFF  GASA^APOR  NOS  

TOXIC  EFF  FISH/SHELLFISH 

TOXIC  EFFECT  MUSHROOMS  ...... 

TOX  EFF  BERRY/PLANT  NEC  

TOX  EFF  NOXIOUS  FOOD  NEC  .... 
TOX  EFF  NOXIOUS  FOOD  NOS  .... 

TOXIC  EFFECT  CYANIDES 

TOXIC  EFFECT  STRYCHNINE 

TOX  EFF  CHLOR  HYDROCARB  .... 

TOX  EFF  ORGANPHOS/CARBAM  . 
TOXIC  EFF  PESTICIDES  NEC  ....... 

TOXIC  EFFECT  VENOM  


TOXIC  EFF  SOAP/DETERGENT 
TOX  EFF  AFLATOX/MYCOTOX  . 
TOXIC  EFFECT  OF  ASBESTOS  . 
TOXIC  EFFECT  OF  LATEX 
TOXIC  EFFECT  OF  SILICONE  .... 
TOXIC  EFFECT  OF  TOBACCO  ... 
TOX  EFF  NONMED  SUBST  NEC 
TOX  EFF  NONMED  SUBST  NOS 

EFFECTS  RADIATION  NOS  

FROSTBITE  OF  FACE  

FROSTBITE  OF  HAND 

FROSTBITE  OF  FOOT 

FROSTBITE  NEC/NOS 

IMMERSION  FOOT 

CHILBLAINS 

HYPOTHERMIA  


EFFECT  REDUCED  TEMP  NEC  . 
EFFECT  REDUCED  TEMP  NOS 
HEAT  STROKE  &  SUNSTROKE  . 

HEAT  SYNCOPE  

HEAT  CRAMPS  

HEAT  EXHAUST-ANHYDROTIC  . 
HEAT  EXHAUST-SALT  DEPLE  ... 

HEAT  EXHAUSTION  NOS  „... 

HEAT  FATIGUE.  TRANSIENT  „.„ 

HEAT  EDEMA  

HEAT  EFFECT  NEC  

HEAT  EFFECT  NOS :... 

BAROTRAUMA,  OTITIC  „., 

BAROTRAUMA,  SINUS 

EFF  HIGH  ALTITUD  NEC/NOS  ... 

CAISSON  DISEASE ™. 

EFF  AIR  PRESS  BY  EXPL08 


EFFECT  AIR  PRESSURE  NEC  ....... 

EFFECT  AIR  PRESSURE  NOS  

EFFECTS  OF  LIGHTNING  

DROWNING/NONFATAL  SUBMER 

EFFECTS  OF  HUNGER  ._. 

EFFECTS  OF  THIRST 

EXHAUSTION-EXPOSURE  

EXHAUSTION-EXCESS  EXERT  .... 

MOTION  SICKNESS 

ASPHYXIATION/STRANGULAT 

EFFECTS  ELECTRIC  CURRENT  ... 
EFFECT  EXTERNAL  CAUS  NEC  ... 

ANAPHYLACTIC  SHOCK 

ANGIONEUROTIC  EDEMA  „. 

AOV  EFF  MED/BIOL  SUB  NOS  ..:... 

AUERGY,  UNSPECIFIED  .._ 

SHOCK  DUE  TO  ANESTHESIA 

ANPHYLCT  SHK  FOOD  NOS  

ANPHYLCT  SHK  PEANUTS 

ANPHYLCT  SHK  CRSTACNS 

ANPHYLCT  SHK  FRTS  VEG  

ANPHYLCT  SHK  TR  NTS  SEED  .... 

ANPHYLCT  SHK  FISH  

ANPHYLCT  SHK  FOOD  ADOTV 


72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
31 
31 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
72 
11 
72 
72 
72 
78 
72 
72 
18 
12. 
78 
78 
78 
78 
78 
78 
78 
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ICD-9 


iCD-9  Description 


MDC 


99567 
99568 
99569 
99581 
99589 
99600 
99601 
99602 
99603 
99604 
99609 
9961 
9962 
99630 
99631 
99632 
99639 
9964 
99d9  1 
99662 
99653 
99654 
99659 
99660 
99661 
99662 
99663 
99664 

99«OD 
SfVvOD 

99667 
99669 
90670 
99671 
99672 
99673 
99674 
99675 
99676 
99677 
99678 
99679 
99680 
99681 
99682 
99683 


QCMUMI 
WvOV 

90600 

90601 
90602 
90603 


9vvo9 

99700 

99701 

99702 

99709 

9971 

9972 

9973 

9074 

0975 

90760 

99761 

99782 

99769 

99791 

90799 

•980 

^9962 

9963 


ANPHYLCT  SHK  MILK  PROD 

ANPHYLCT  SHK  EGGS  ™ 

ANPHYLCT  SHK  OT  SPF  FOOD  „. 

ADULT  PHYSICAL  ABUSE  ™ 

ADVERSE  EFFECT  NEC  ._. 

MALFUNC  CARD  DEV/GRF  NOS  .. 
MALFUNC  CARDIAC  PACEMAKE  . 
MALFUNC  PROSTH  HRT  VALVE  .. 
MALFUNC  CORON  BYPASS  GRF 
MCH  CMP  AUTM  MPLNT  DFBRL  . 
MALFUNC  CARD  DEV/GRF  NEC  „ 
MALFUNC  VASC  DEVICE/GRAF  . 
MALFUN  NEURO  DEVICE/GRAF  .„ 
MALFUNC  GU  DEV/GRAFT  NOS  .... 

MALFUNC  URETHRAL  CATH 

MALFUNCTION  lUD  

MALFUNC  GU  DEV/GRAFT  NEC  .... 

MALF  INT  ORTHPED  DEV/GRF  ...... 

CORNEAL  GRFT  MALFUNCTK3N  ... 
OTH  TISSUE  GRAFT  MALFUNC  ..... 

LENS  PROSTHESIS  MALFUNC 

BREAST  PROSTH  MALFUNC  „.. 

MALFUNC  OTH  DEV1CE«RAFT  „.. 

REACTION-UNSP  DEVKVGRFT 

REACT-CARDIAC  DEV/GRAFT  ...„:. 
REACT-OTH  VASC  DEV/GRAFT  „„ 
REACT-NERV  SYS  DEV/GRAFT  ™. 

REACT-INOWEU  URIN  CATH  

REACT-OTH  GENiTOURIN  DEV  ._.. 

REACT-INTER  JOWfT  PHOST 

REACT-OTH  INT  ORTHO  DEV 
REACT-INT  PROS  DEVIC  NEC  ... 
COMP-UNSP  DEVICE/GRAFT  ..... 
COMP-HEART  VALVE  PROSTH  . 
COMP-OTH  CARDIAC  DEVTCE  ... 
COMP-REN  DtALYS  DEV/GRFT  . 
COMPOTH  VASC  DEV/GRAFT  . 
COMP-NERV  SYS  DEV/GRAFT  ., 
COIyH>-GENITOURIN  DEV/GRFT  . 
COMP-INTERNAL  XXNT  PROS  .. 
COMPOTH  INT  ORTHO  DEVK! 

COMP^NT  PR06T  DEVIC  NEC  

COMP  ORGAN  TRANSPLNT  NOS  .. 

COMPL  KIDNEY  TRANSPLANT 

COMPL  UVER  TRANSPLANT  

COMPL  HEART  TRANSPLANT 

COMPL  LUNG  TRANSPLANT 

COMPL  MARROW  TRANSPLANT  ... 
COMPL  PANCREAS  TRANSPLNT  „ 
COMP  OTH  ORGAN  TRANSPLNT  .. 
COMP  REATTACH  EXTREM  NOS  .. 
COMPL  REATTACHED  FOREARM  . 

COMPL  REATTACHED  HAND 

COMPL  REATTACHED  FINGER  ._.. 
COMPL  REATTACHED  ARM  NEC  .. 

COMPL  REATTACHED  FOOT 

COMPL  REATTACHED  LEG  NEC  ~ 

COMPL  REATTACH  PART  NEC 

NERVOUS  SYST  COMPLC  NOS  -.. 

SURG  COMPLICATION  -  CNS 

lATROGEN  CV  MFARC/HMRHG  _„ 
SURG  COMP  NERV  SYSTM  NEC  ... 

SURG  OOMPL-HEART 

SURG  C0MP4>ERI  VASC  SYST  .„. 
SURG  OCMPUC-RESPIR  SYST  „_ 
SURG  COMP-OIGESTV  SYSTEM  . 
SURG  COMPL-UnNARY  TRACT  ... 
AMPUTAT  STUMP  COMPL  NOS  __. 


:t:= 


NEUROMA  AMPUTATION  STUMP  . 

INFECTION  AMPUTAT  STUMP 

AMPUTAT  STUMP  COMPL  NEC  ... 
SURG  COMP  -  HYPERTENSION  „ 
SURG  CO»«>L-eOOY  SYST  NEC  .. 

POSTOPERATIVE  SHOCK  

ACCIDENTAL  OP  LACERATK3N 
POSTOP  WOUND  DISRUPTK3N 


78 
78 
78 
91 
63 
36 
36 
36 
36 
36 
36 
36 
63 
53 
53 
56 
53 
24 
68 
72 
68 
18 
72 
72 
36 
38 
63 
S3 
53 
24 
24 
72 
72 
36 
36 
36 
36 
63 
53 
24 
24 
72 
72 
53 
41 
36 
33 
86 
41 
72 
24 
24 
24 
24 
24 
24 
24 
24 
63 
63 
63 
63 
36 
36 
33 
41 
53 
24 
24 
24 
24 
36 
11 
72 
72 
It 


1C0-4  Certw  pnMdtd  by  M  wM*  «•  eodM  aMt  ■•  Ml  wriU  «  •  r 


Federal  Register /Vol.  63,  No.  173 /Tuesday.  September  8,  1998 /Proposed  Rules  47973 

ADDENDUM  F.— ICD-9  Codes  With  Major  Diagnostic  Categories  (MDCs)  for  Paymbit  of  Medcal  Visits  Under  the 

HospfTAL  Outpatient  PPS— Continued 


icD-e 


k:x>-«  Dmcrlplion 


MDC 


9964 

996d 
9066 

9087 
99681 


VVUV 

9990 
will 
9992 
9993 

9995 
9996 
9997 


*E8000 
'ESOOI 
*E8002 
'E8003 
'E8008 
*E8009 
*E8010 
*E8D11 
*E8012 
'E8013 
*E8018 
'E8019 
*E8020 
•EgOgl 
*Ea022 
*E8Q23 
*E8Q28 
'E8029 
'E8030 
•£8031 
•E8032 
*E8033 
*E8038 
*E8030 
■E8D40 
*E8041 
*E8042 
*E8043 
*E8048 
*E8049 
*E8060 
*E8061 
*E8062 
*E80S3 
*E8068 
*E8D69 
*E8060 
*E8061 
*E8062 
*E8063 
*EBOM 

*EBoeo 

*E8070 
•£8071 
•E8072 
•£8073 
•£8078 
•£8079 
•£8100 
•£8101 

•£8ioe 

•E8103 
•E8104 
•£8106 
•E8106 
•E8107 
•E8106 
•E8109 


FB  LEFT  DURMG  PROCEDURE 
POSTOPERATIVE  IWECTK>r  „ 

PERSIST  POSTOP  FISTULA 

POSTOP  FORGN  SUBST  REACT 
EMPHYSEMA  RSULT  FRM  PROC 
CTRCT  PROMT  FRM  CTR  SURG  . 
OTH  SPCF  CMPtC  PROCO  NEC  . 

SURGK>L  COMPUCAT  NOS 

GENERALIZED  VACCINIA 


AIR  EMBOLOOMP  MED  CARE  ... 
VASC  COMP  MED  CARE  NEC  ..... 
MFEC  COMPL  MED  CARE  NEC  .. 
ANAPHYLACTK;  SHOCK-SERUM 
SERUM  REACTION  NEC 


ABO  INCOMPATIBILITY  REAC .... 
RH  INCOMPATIBILITY  REACT  ..„ 
TRANSFUSKM  REACTKM  NEC 
COMPUC  MED  CARE  NECM08 
RR  COLLISION  NOS-EMPLOY  ..„ 

RR  COa  NOS^ASSENGER 

RR  COa  NOS-PEDESTRIAN  — 
RR  COa  NO&PED  CYCUST  ..... 
RR  COLL  NOS-PERSON  NEC  .— 
RR  COa  N084>ERS0N  NOS  _- 
mCOaWOTHOBJ^MPLOY  . 
RR  COa  W  OTH  OBJ-PASNGR  . 
RR  COa  W  OTH  OBJ-PEOEST  .. 

RRCOaWOTHOBJCYCL  

RR  COL  W  OTH  Oej4>0«  NEC - 
RR  COL  W  OTH  0Bi4>B^  NOS  .. 
RRACCWDERAIL-EMPLOVEE  . 
RR  ACC  W  DERAIL-PASSB4Q  ... 

RR  ACC  W  DERAIL-PEDEST  

RR  ACC  W  DERAIL-PEO  CYCL  „ 
RR  ACC  W  DERAIL-PERS  NEC  - 
RR  ACC  W  DERAIL-PERS  NOS 
RR  ACC  W  EXPLOSK3N-EMPL  „ 
RR  ACC  W  EXPL06-PASNQR  .„ 
RR  ACC  W  EXPL064>EOEST  .„. 
RR  ACC  W  EXPL06-PED  CYCL  . 
RR  ACC  W  EXPL06-PERS  NEC  . 
RR  ACC  W  EXPL0S4>ERS  NOS 
FAU  0»«FROM  TRAM-EMPL  ..... 
FAU  FROM  TRAIN-PASSatGR  . 

FALL  FROM  TRAIN-PEOEST 

FALL  FROM  TRAIN-PED  CYCL  „ 
FAU  FROM  TRAIN-PERS  NEC  - 
FALL  FROM  TRAIN-PERS  NOS  . 
Hrr  BY  TRAM-EMPLOYEE 
HTT  BY  TRAM-PASSENGER  .. 
HIT  BY  TRAM-PEDESTRIAN  .. 
HIT  BY  TRAM-f>EO  CYCLIST  . 
HIT  BY  TRAM-PERSON  NEC  . 
MT  BY  TRAM-PERSON  NOS 
RR  ACC  NEC-EMPLOYEE 


72 
07 
72 
72 
33 
68 
11 
11 
07 
33 
36 
•7 
78 
86 
88 
86 
86 
11 


RR  ACC  NE&PASSENGER  

RR  ACC  NEC-PEDESTRIAN 

RR  ACC  NEC-PED  CYCUST 

RR  AOC  NEC-PERSON  NEC 

RRACCNE&PERSONNOS 

RR  ACCIDENT  NOS-EMPLOYEE 

RR  ACC  NOS-PASSENGER 

RR  AOC  NOS-PEDESTRIAN 

RR  AOC  N06-PED  CYCLIST 

RR  AOC  NOS-PERSON  NEC 

RR  ACC  N084>ERS0N  NOS  

MV-TRAM  C0a-0RIV£R 

MV-TRAM  COa-PASNGR  

MV-TRAM  COa-MOTORCYCL  „ 
MV-TRAM  OOa-MCYCL  PSGR  . 

MV-TRAM  COa-ST  CAR 

MV-TRAM  COa-ANM  RK> 

MV-TRAINCOU-PEOCYCL  -~~ 

MV-TRAM  OOa-PEOEST 

MV-TRAIN  COa-PERS  NEC 

MV-TRAIN  COa-PERS  NOS 


1C0-9  Codw  pnoMM  by  «i  MM*  «• 
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ICO-9 


'E8110 

•E8111 

•£8112 

•E8113 

*E8114 

•E8115 

•E8116 

•E8117 

•E8118 

'E8119 

■E8120 

■E8121 

*E8122 

•E8123 

'E8124 

•E8125 

'E8126 

•E8127 

'E8128 

'E8129 

*E8130 

•E8131 

•E8132 

'E8133 

*E8134 

*E8135 

'E8136 

•E8137 

*E8138 

'E8139 

'E8140 

*E8141 

'E8142 

'E8143 

'E8144 

'E8145 

*E8146 

•E8147 

-E8148 

'E8149 

*E8150 

•E8151 

*E8152 

•E8153 

•E8154 

•E8155 

•E8158 

•E8157 

'E8158 

•E8159 

'E8160 

'E8161 

'E8162 

'E8163 

'E8164 

*E81fle 

'Esiae 

•E8187 
'E8168 
'EB169 
•E8170 
•E8171 
•E8172 
•E8173 
•E8174 
•E8175 
•E8176 
•E8177 
•E8178 
•E8179 
•E8180 
'E8181 
'E8182 
'E8183 
'E8184 
'E8186 


ICD-9  Deacriplion 


REENTRANT  WV  COLL-ORIVER  .. 
reentrant  MV  COU-PASNGR 
reentrant  coll-*«ctcycl  .._ 
reentrant  ccu-mcyc  psqr 
reentrant  cou-st  car  ...:._ 

reentrant  cou-anim  rid  

reentrant  coll-ped  cycl  ™. 

reentrant  cou-pedest  

reentrant  cou.-pers  nec  ™ 
reentrant  cou-pers  ncs  ._, 

mv  coluskm  n06-0river 

mv  colusion  nos-pasngr  .„. 
mv  colus  no&motorcycl  ~. 
mv  coll  nos44cycl  psngr  „ 

mv  collision  n06-st  car 

mv  coll  nos-anim  rio 

mv  coll  nos-ped  cycl  „. 

mv  colusion  nos-pedest 

mv  colus  n06-pers  nec  

mv  colus  n05-pers  n06  

mv-oth  veh  coll-orwer  

mv-oth  veh  cou-pasnqr 

mv-oth  veh  cou-motcycl  __ 
mv-oth  veh  coa-mcyc  psg  ™ 

mv-oth  veh  coll-st  car __ 

mv-oth  veh  cou-amm  rio 

mv-oth  veh  cou-ped  cycl  ™ 

mv-oth  veh  coll-pedest „ 

mv-oth  vekcoll-pers  nec  _ 
mv-oth  veh  coa-pers  nos  _ 
mv  cou  w  peoest-oriver  ....„ 
mv  coll  w  peoest-pasngr  ^ 
mv  coll  w  peoest-motcycl  _ 
mv  coll  w  ped^mcycl  psgr  _ 

mv  cou  w  pedest-st  car 

mv  coll  w  ped-amm  rio „, 

mv  coll  w  p€0-kd  cycl 

mv  coll  w  pedest-pedest 

mv  cou  w  peoes-pers  nec  ^ 
mv  coll  w  pede&pers  nos  ». 

MV  COLL  W  OTH  OafORIVER  .„ 
MV  COLL  W  OTH  0&M>ASNGR  „ 
MV  COLL  W  OTH  OB.MlflOCYCL  „ 
MV  COLL  W  Oe.HMCYCL  PSGR  _. 

MV  COU  W  CeSST  CAR  „. 

MV  COLL  W  OBJ-ANIM  RIDER 

MV  COU  W  OBJ^CO  CYCL 

MV  COLL  W  OBJ-PEOEST 

MV  COU  W  OBJ-PERS  NEC 

MV  COU  W  OBJ-PERS  NOS 

LOSS  CONTROL  MVACC-DRIV  „ 
LOSS  CONTROL  MVACC-PSGR  - 
LOSS  CONTROL  MV-MOCYCL 


MDC 


LOSS  CONTROL  MV-MCYC  PSG  _. 

LOSS  CONT  MV  ACC-ST  CAR 

LOSS  CONT  MV-ANIM  RIDER 

LOSS  CONTROL  MV-PED  CYCL  __ 
LOSS  CONTROL  MV-PEDEST 


LOSS  CONTROL  MV-PERS  NEC  „. 
LOSS  CONTROL  MV-PERS  NOS  „. 

MV  ACC  BQARfVAUGHT-DRIV 

MV  ACC  BOARDMUGHT-PSGR 

MV  BOARO/AUGHT-MOTCYCL 

MV  BRO/AUGHT-MCYCL  PSGR  

MV  ACC  BRCVAUGHT-ST  CAR 

MV  BRtVAUGHT-ANIM  RIDER 

MV  BRD/AUQHT-PEO  CYCL 

MV  8R0/AUGHT-PE0ESTRIAN : 

MV  BOARtVAUGHT-PERS  NEC 

MV  BQARiyALIGHT-PERS  NOS  

MV  TRAFF  ACC  NEC-DRIVER 

MVTRAFFACCNEC-PASNGR 

MV  TRAFF  ACC  NEC^dOCYa 

MV  TRAFF  ACC4ICYCL  PSGR 

MV  TRAFF  ACC  NEC-ST  CAR 

MV  TRAFF  ACC-ANIM  RIDER 


1C&4  CodM  praMdad  by  M  «imWi  art 
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ADDENDUM  F.— ICD-9  Codes  With  IWIajor  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

HOSPITAL  CXjtpatient  PPS— Continued 


ICO-9 


ICO-9  Description 


•E8186 

•E8187 

*E8188 

'E8189 

'E8190 

•E8191 

*E8192 

'E8193 

'E8194 

*E8195 

*E8196 

•E8197 

'E8198 

*E8199 

*E8200 

'E8201 

*E8202 

*E8203 

•E8204 

*E8205 

*E8206 

•E8207 

•E8208 

*E8209 

'E8210 

•E8211 

•E8212 

•E8213 

'E8214 

*E8215 

*E8216 

•E8217 

•E8218 

•E8219 

'E8220 

'E8221 

•BS222 

'E8223 

'E8224 

*E822S 

'E8226 

•E8227 

*E8228 

'E8229 

*E8230 

*EB231 

*E8232 

*E8233 

*E8234 

'E8235 

'E8236 

'E8237 

'E8238 

'E8239 

*E8240 

'E8241 

'E8242 

*E8243 

'E8244 

'E8245 

*E8246 

•E8247 

'E8248 

'E8249 

'E82S0 

*E82S1 

*E82S2 

*E82S3 

*E82S4 

'E82S6 

'E82S6 

'E82S7 

'EB258 

'E82S9 

*E8280 

*E8261 


MV  TRAFF  ACC-PED  CYC  

MV  TRAFF  ACC  NEC-PEOEST  ... 

MV  TRAFF  ACC-PERS  NEC  

MV  TRAFF  ACC-PERS  NOS 

TRAFFIC  ACC  NOS-DRtVER  

TRAFFIC  ACC  NOS-PASNGR  

TRAFFIC  ACC  NOS-MOTCYCL  ... 
TRAFF  ACC  NOS-MCYCL  PSGR 

TRAFFIC  ACC  NOS-ST  CAR  

TRAFF  ACC  NOS-ANIM  RIDER  ... 
TRAFFIC  ACC  NOS-PED  CYCL  .. 

TRAFFIC  ACC  NOS-PEDEST 

TRAFFIC  ACC  NOS-PERS  NEC  .. 
TRAFFIC  ACC  NOS-PERS  NOS  .. 

SNOW  VEH  ACC-DRIVER  

SNOW  VEH  ACC-PASNGR 

SNOW  VEH  ACC-MOTORCYCL  .. 
SNOW  VEH  ACC-MCYCL  PSGR  . 

SNOW  VEH  ACC-ST  CAR  

SNOW  VEH  ACC-ANIM  RIDER  ... 
SNOW  VEH  ACC-PED  CYCL  . — 

SNOW  VEH  ACC-PEDEST  „.. 

SNOW  VEH  ACC-PERS  NEC  — 
SNOW  VEH  ACC-PERS  NOS  ._... 


OTH  OFF-ROAD  MV  ACC-DRIV  ... 
OTH  OFF-ROAD  MV  ACC-PSGR  . 

OTH  OFF-ROAD  MV-MOCYCL 

OTH  OFF-ROAD  MV-MCYC  PSG  . 

OTH  OFF-ROAD  MV-ST  CAR  . 

OTH  OFF-ROAD  MV-ANIM  RID  .... 
OTH  OFF-ROAD  MV-PED  CYCL  .. 

OTH  OFF-ROAD  MV-PEDEST 

OTH  OFF-ROAD  MV-PERS  NEC  .. 
OTH  OFF-ROAD  MV-PERS  NOS  . 

OTH  COU  W  MOV  OBJ-DRIV  

OTH  COU  W  MOV  OBJ-PSGR  .... 
OTH  COU  MOV  OBJ-MOCYCL  ... 
OTH  COU  MOV  OBJ-CYC  PSG  .. 
OTH  COLL  MOV  OBJ-ST  CAR  .„.. 

OTH  COU  MOV  OBJ-RIDER  . 

OTH  COLL  MOV  OBJ-PED  CYC  .. 
OTH  COLL  MOV  OBJ-PEDEST  .... 
OTH  COU  MOV  OBJ-PER  NEC  .. 
OTH  COU  MOV  OBJ-PER  NOS  .. 
OTH  COU  STNDNG  OBJ-ORIV  ... 
OTH  COU  STNDNG  OBJ-PSGR  . 
OTH  COLL  STND  OBJ-MOCYCL  .. 
OTH  COLL  STN  OBJ-CYC  PSG  ... 
OTH  COU  STND  OBJ-ST  CAR  .... 

OTH  COU  STND  0BJ4HIDER 

OTH  COLL  STN  OBJ-PED  CYC  ... 
OTH  COU  STND  OBJ-PEDEST  „. 
OTH  COLL  STN  OBJ-PER  NEC  ~ 
OTH  COL-STNDOBJ-PER  NOS  ... 
N-TRAF  BOARO/AUGHT-DRIV  .... 
N-TRAF  BOARD/AUGHT-PSGR  .. 
N-TRAF  BRO/AUGHT-MOCYCL  .. 
N-TRAF  BRD/AUT-MCYC  PSG  ... 

N-TRAF  BRD/AL!T-ST  CAR  

N-TRAF  BRD/ALIT-ANIM  RID  

N-TRAF  BRD/AUT-PED  CYCL  ..... 

N-TRAF  BRO/ALIT-PEDEST  

N-TRAF  BRD/AUT-PERS  NEC  .... 
N-TRAF  BRD/AUT-PERS  NOS  .... 
MV  N-TRAFF  ACC  NEC-DRIV  — 
MV  N-TRAFF  NEC/NOS-PSGR  ..„ 
MV  N-TRAF  ACC  NEC-MOCYCL  . 
MV  N-TRAFF  NEO*«CYC  PSGR  . 

MV  N-TRAFF  NEC-ST  CAR  

MV  N-TRAF  NEC-ANIM  RIDER  ... 
MV  N-TRAFF  NEC-PED  CYCL  .... 

MV  N-TRAFF  NEC-PEOEST 

MV  N-TRAFF  NEC-PERS  NEC  .... 
MV  N-TRAFF  NEC-PERS  NOS  .... 
PEDAL  CYCLE  ACC-PEDEST  ..... 
PED  CYCL  ACC-PED  CYCUST  ... 


MDC 
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ICD-9 


ICD-9  Description 


MDC 


•E8262 
•E8263 
•E8264 
'E8268 
'E8269 
•E8270 
•E8272 
•E8273 
•E8274 
•E8278 
•E8279 
'E8280 
•E8282 
•E8284 
•E8288 
■E8289 
•E8290 
•E8294 
•E8298 
•E8299 
•E8300 
•E8301 
•E8302 
•E8303 
•E8304 
•E8306 
•E8306 
•E8308 
•E8309 
•E8310 
•E8311 
•E8312 
•E8313 
•E8314 
•E8315 
•E8316 
•E8318 
•E8319 
•E8320 
•E8321 
•E8322 
•E8323 
•E8324 
•E8325 
•E8326 
'E8328 
•E8329 
■E8330 
•E8331 
•E8332 
•E8333 
•E8334 
•E8335 
•E8336 
•E8338 
•E8339 
•E8340 
'E8341 
•E8342 
•E8343 
•E8344 
•E8345 
•E8346 
•E8348 
•E8349 
'E8350 
•E8351 
•E8352 
'E83&3 
'E8354 
•E8355 
•E8356 
•E8358 
•E8359 
•E8360 
■E8361 


PED  CYCLE  ACC-ANIM  RIDER 

PED  CYC  ACC-OCC  ANIM  VEH 

PED  CYCLE  ACC-OCC  ST  CAR  .... 

PED  CYCLE  ACC-PERS  NEC  

PED  CYCLE  ACC-PERS  NOS  

ANIMAL  DRAWN  VEH-PEDEST  

ANIM  DRAWN  VEH-ANIM  RID 

ANIMAL  DRAWN  VEH-OCCUPAN  .. 

ANIM  DRAWN-OCC  ST  CAR  

ANIM  DRAWN  VEH-PERS  NEC  ..... 

ANIM  DRAWN  VEH-PERS  NOS  

RIDDEN  ANIMAL  ACC-PEDEST 

RIDDEN  ANIMAL  ACC-RIDER  

RIDDEN  ANIMAL  ACC-ST  CAR 

RIDDEN  ANIM  ACC-PERS  NEC  

RIDDEN  ANIM  ACC-PERS  NOS  

OTH  ROAD  VEH  ACC-PEDEST  

OTH  RD  VEH  ACC-ST  CAR 

OTH  RD  VEH  ACC-PERS  NEC  

OTH  RD  VEH  ACC-PERS  NOS  

BOAT  ACC  W  SUBMERS-UNPOW 
BOAT  ACC  W  SUBMERS-POWER  . 
BOAT  ACC  W  SUBMERS-CREW  ... 
BOAT  ACC  W  SUBMERS-PSGR  .... 
BOAT  SUBMERS-WATER  SKIER  ... 

BOAT  SUBMERS-SWIMMER  

BOAT  SUBMERS-DOCKERS  

BOAT  SU8MERS-PERS  NEC  

BOAT  SUBMERS-PERS  NOS  

BOAT  ACC  INJ  NEC-UNPOWER  .... 

BOAT  ACC  INJ  NEC-POWER 

BOAT  ACC  INJ  NEC-CREW  

BOAT  ACC  INJ  NEC-PASSENG  

BOAT  ACC  INJ  NEC-SKIER 

BOAT  ACC  INJ  NEC-SWIM 

BOAT  ACC  INJ  NEC-DOCKER  

BOAT  INJ  NEC-PERSON  NEC  

BOAT  INJ  NEC-PERSON  NOS  

SUBMERS  NEC-UNPOW  BOAT  

SUBMERS  NEC-POWER  BOAT  

SUBMERS  NEC-CREW 

SUBMERS  NEC-PASSENGER  

SUBMERS  NEC-WATER  SKIER 

SUBMERS  NEC-SWIMMER  

SUBMERS  NEC-DOCKER  

SUBMERS  NEC-PERSON  NEC 

SUBMERS  NEC-PERSON  NOS 

W/CRAFT  STAIR  FALL-UNPOW 

W/CRAFT  STAIR  FALL-POWER  

WTRCRAFT  STAIR  FALL-CREW  .... 
WTRCRAFT  STAIR  FALLtPSGR  .... 

W/CRAFT  STAIR  FALL-SKIER 

W/CRAFT  STAIR  FALL-SWIM 

W/CRF  STAIR  FALL-DOCKER 

W/CRF  STAIR  FALL-PER  NEC  

W/CRF  STAIR  FALL-PER  NOS 

W/CRAFT  FALL  NEC-UNPOW 

W/CRAFT  FALL  NEC-POWER 

WATERCRAFT  FALL  NEC-CREW  .. 
WTRCRAFT  FALL  NEC-PASNGR  .. 

W/CRAFT  FALL  NEC-SKIER 

W/CRAFT  FALL  NEC-SWIM 

WTRCRAFT  FALL  NEC-DOCKER  .. 

W/CRFT  FALL  NEC-PERS  NEC  

W/CRFT  FALL  NEC-PERS  NOS  

W/CRAFT  FALL  NOS-UNPOW  

W/CRAFT  FALL  NOS-POWER 

WTRCRAFT  FALL  NOS-CREW  

WTRCRAFT  FALL  NOS-PASNGR  .. 

W/CRAFT  FALL  NOS-SKIER  

W/CRAFT  FALL  NOS-SWIM  

WTRCRAFT  FALL  NOS-DOCKER  .. 

W/CRFT  FALL  NOS-PERS  NEC  

W/CRFT  FALL  NOS-PERS  NOS  

MACHINE  ACC-UNPOW  BOAT  

MACH  ACC-OCC  POWER  BOAT  ... 


'ICD-9  Codes  preceded  by  an  asterisk  are  codes  ttiat  are  not  valid  as  a  reason  lor  the  vtsH. 
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ICD-9 


ICD-9  Description 


MDC 


•E8362 
•E8363 
•E8364 
'E8365 
•E8366 
•E8368 
•E8369 
•E8370 
•E8371 
•E8372 
•E8373 
•E8374 
•E8375 
•E8376 
•E8378 
•E8379 
•E8380 
•E8381 
•E8382 
•E8383 
•E8384 
•E8385 
•E8386 
•E8388 
'E8389 
'E8400 
•E8401 
•E8402 
•E8403 
•E8404 
'E840S 
'E8406 
•E8407 
'E8408 
•E8409 
•E8410 
•E8411 
•E8412 
•E8413 
•E8414 
•E8415 
•E8416 
•E8417 
•E8418 
•E8419 
•E8426 
•E8427 
•E8428 
•E8429 
•E8430 
•E8431 
•E8432 
•E8433 
•E8434 
'E8435 
'E8436 
•E8437 
•E8438 
•E8439 
•E8440 
•E8441 
•E8442 
•E8443 
'E8444 
•E8445 
'E8446 
•E8447 
•E8448 
•E8449 
•E8450 
'E8458 
'E8459 
•E848 
•E847 
*E848 
'E8490 


MACHINERY  ACCIDENT-CREW  

MACHINERY  ACC-PASNGR  

MACHINE  ACCIDENT-SKIER  

MACHINE  ACCIDENT-SWIM  

MACHINERY  ACC-DOCKER 

MACHINERY  ACC-PERS  NEC  

MACHINERY  ACC-PERS  NOS  

EXPLOSION-OCC  UNPOW  BOAT 

EXPLOSION-OCC  POWER  BOAT I.,., 

WATERCRAFT  EXPLOS-CREW ™., 

WATERCRAFT  EXPLOS-PASNGR 

WATERCRAFT  EXPLOS-SKIER  

WATERCRAFT  EXPLOS-SWIM  „... 

WATERCRAFT  EXPLOS-DOCKER  

WATERCRAFT  EXPL-PERS  NEC  — 

WATERCRAFT  EXPL-PERS  NOS  

WATERCRAFT  ACC  NEC-UNPOW  

WATERCRAFT  ACC  NEC-POWER  

WATERCRAFT  ACC  NEC-CREW „, 

WATERCRFT  ACC  NEC-PASNGR  „:. 

WATERCRAFT  ACC  NEC-SKIER  

WATRCRFT  ACC  NEC-SWIMMER  

WATERCRFT  ACC  NEC-DOCKER  

WTRCRFT  ACC  NEC-PERS  NEC  

WTRCRFT  ACC  NEC-PERS  NOS  

TK  OFF/LAND-SPCRFT  

TK  OFF/UND-MILIT  CRAFT  

TK  OFF/LAND-CREW  AIRCRFT  

TK  OFF/LAND-PSNG  AIRCRFT „ 

TK  OFF/LAND-COMM  CRF  NEC  

TK  OFF/LAND-AIRCRAFT  NEC  

TK  OFF/LAND-UNP  AIRCRFT  

TK  OFF/LAND-PARACHUTIST  

TK  OFF/LAND-GROUND  CREW 

TK  OFF/LAND-PERS  NEC    

POW  AIRCRAFT  ACC-SPCRFT  

POWER  AIRCRAFT  ACC-MILIT „.. 

POWER  AIRCRAFT  ACC-CREW 

POWER  AIRCRAFT  ACC-PSNGR  

AIRCRAF  ACC-OCC  COMM  NEC  

OTH  POWERED  AIRCRAFT  ACC  

POW  AIRC  ACC-UNP  AIRCR  

AIRCRAFT  ACC-PARACHUTIST  

AIRCRAFT  ACC-GROUND  CREW  

AIRCRFT  ACC  NOS-PERS  NEC  — 

UNPOWER  AIRCRAFT  ACC-OCC 

UNPOW  AIRCRF  ACC-CHUTIST 

UNPOW  AIRCRF  ACC-GR  CREW 

UNPOW  AIRCRF  ACC-PER  NEC  

FALL-OCC  SPACECRAFT  

FALL-MILIT  AIRCRAFT  OCCP „ 

FALL-CREW  COMM  AIRCRAFT 

FALL-PSNG  COMM  AIRCRAFT 

FALL-OCC  COMM  AIRCRF  NEC 

FALL-OCCUP  OTH  AIRCRAFT ...„ 

FALL-OCC  UNPOWER  AIRCRAF 

FALL-PARACHUTIST  ..„. 

AIRCRFT  FAU-GROUND  CREW 

AIRCRAFT  FALL-PERSON  NEC _ 

AIRCRFT  ACC  NEC-SPCRFT 

AIRCRFT  ACC  NEC-MILITARY „ 

AIRCRFT  ACC  NEC-CREW  _. 

AIRCRFT  ACC  NEC-PASNGR  ~. 


AIRCRFT  ACC  NEC-COMM  NEC  ... 
AIRCRFT  ACC  NEC-OCCP  NEC  .... 

AIRCR  ACC  NEC-UNP  AIRCR 

AIRCRFT  ACC-PARACHUTIST 

AIRCRFT  ACC  NEC-GRD  CREW  ... 

AIRCRFT  ACC  NEC-PERS  NEC 

SPACECRAFT  ACC-OCCUPANT  ... 
SPACECRAFT  ACC-GRNDCREW  . 

SPACECRAFT  ACC-PERS  NEC 

INDUS  VEH  ACC  ON  PREMISE 

CABL  CAR  ACC  NOT  ON  RAII 

OTH  VEHICLE  ACC  NEC 

ACCIDENT  IN  HOME  


ICO-9  Coda*  preceded  l>y  an  astafisk  are  codes  that  are  not  valid  as  a  reatcn  lor  the  visit 
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ICD-9 


ICD-9  Description 


MDC 


•E8491 
•E8492 
•E8493 
•E8494 
•E8495 
'E8496 
•E8497 
'E8498 
•E8499 
•E8500 
•E8501 
•E8502 
•E8503 
•E8504 
•E8505 
•E8506 
•E8507 
•E8508 
•E8509 
•E851 
•E8520 
•E8521 
•E8522 
•E8523 
•E8524 
•E8525 
•E8528 
•E8529 
'E8530 
•E8531 
•E8532 
•E8538 
•E8539 
•E8540 
•E8541 
•E8542 
•E8543 
•E8548 
•E8550 
•E8551 
'E8552 
•E8553 
•E8554 
•E8555 
•E8556 
•E8558 
•E8559 
•E856 
•E857 
'E8580 
•E8581 
'E8582 
•E8583 
'E8584 
•E8585 
•E8586 
•E8587 
'E8588 
•E8589 
'E8600 
'E8601 
'E8602 
•E8603 
'E8604 
'E8608 
'E8609 
'E8610 
•E8611 
-Ea612 
'E8613 
'E8614 

-Eseis 

•E8616 
•E8619 
'E8620 
'E8621 


ACCIDENT  ON  FARM  

ACCIDENT  IN  MINE/QUARRY 

ACC  ON  INDUSTR  PREMISES  .... 
ACCID  IN  RECREATION  AREA  .... 
ACCID  ON  STREET/HIGHWAY  .... 
ACCIDENT  IN  PUBLIC  BLDG  ....... 

ACCID  IN  RESIDENT  INSTIT 

ACCIDENT  IN  PLACE  NEC 

ACCIDENT  IN  PLACE  NOS  

ACC  POISON-HEROIN 

ACC  POISON-METHADONE  ..„ 

ACC  POISON-OPIATES  NEC  

ACC  POISON-SALICYLATES  

ACC  POISON-AROM  ANALGESC 
ACC  POISON-PYRAZOLE  DERV  . 
ACC  POISON-ANTIRHEUMATIC  .. 
ACC  POISON-NONNARC  ANALG 
ACC  POISON-ANALGESIC  NEC  .. 
ACC  POISON-ANALGESIC  NOS  .. 

ACC  POISON-BARBITURATES  

ACC  POISN-CHLORL  HYDRATE  ., 

ACC  POISON-PARALDEHYDE  

ACC  POISON-BROMINE  CMPND  , 
ACC  POISON-METHAQUALONE  ., 

ACC  POISON-GLUTETHIMIDE  

ACC  POISON-MIX  SEDTV  NEC  .... 
ACC  POISON-SeOATIVES  NEC  .... 
ACC  POISON-SEDATIVES  NOS  ... 
ACC  POIS-PHENTHIAZ  TRANQ  .... 
ACC  POIS-BUTYRPHEN  TRANQ  ., 
ACC  POISN-BENZDIAZ  TRANQ  .... 
ACC  POISN-TRANQUILZR  NEC  .... 
ACC  POISN-TRANQUILZR  NOS  ... 
ACC  POISON-ANTIDEPRESSNT  .. 
ACC  POISON-HALLUCINOGENS  .. 
ACC  POISN-PSYCHSTIMULANT  ... 
ACC  POISON-CNS  STIMULANT  ... 
ACC  POISN  PSYCHOTROP  NEC  . 
ACC  POISN-ANTICONVULSANT  ..'. 
ACC  POISN-CNS  DEPRES  NEC  ... 
ACC  POISN-LOCAL  ANESTHET  ... 

ACC  POISON-CHOLINERGiCS  

ACC  POISN-ANTICHOLINERG 

ACC  POISON-ADRENERGICS  

ACC  POISN-SYMPATHOLYTICS  ... 
ACC  POISON-CNS  DRUG  NEC  .... 
ACC  POISON-CNS  DRUG  NOS  .... 

ACC  POISON-ANTIBIOTICS  

ACC  POIS-OTH  ANTI-INFECT 

ACC  POISON-HORMONES  

ACC  POISN-SYSTEMIC  AGENT  ... 

ACC  POISON-BLOOD  AGENT  

ACC  POISN-CARDIOVASC  AGT  ... 

ACC  POISON-GI  AGENT  

ACC  POISN-METABOL  AGNT  

ACC  POISN-MUSCL/RESP  AGT  ... 
ACC  POISN-SKIN/EENT  AGNT  ..... 

ACC  POISONING-DRUG  NEC 

ACC  POISONING-DRUG  NOS  ._.... 
ACC  POISN-ALCOHOL  BEVRAG  .. 
ACC  POISON-ETHYL  ALCOHOL  ... 
ACC  PaSN-METHYL  ALCOHOL  .. 

ACC  POISN-ISOPROPYL  ALC  

ACC  POISON-FUSEL  OIL 

ACC  POISON-ALCOHOL  NEC 

ACC  POISON-ALCOHOL  NOS  

ACC  POIS-SYNTH  DETERGENT  .. 
ACC  POISON-SOAP  PRODUCTS  . 

ACC  POISON-POUSHES „.. 

ACC  POISON<:lEANSER  NEC  .... 
ACC  POISON-DISINFECTANTS  .... 

ACC  POISON-LEAD  PAINTS 

ACC  POISON-PAINTS  NEC 

ACC  POISON-CLEANSER  NOS  ..„ 
ACC  POISN-PETROL  SOLVENT  .„ 
ACC  POISN-PETROLEUM  FUEL  ... 


*IC(>-9  CodM  pracadad  tiy  an  astariik  are  codw  Ihat  ara  not  valid  a*  a  raMon  ior  ttM  viM. 
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ICO-9 


ICD-9  Descriplion 


MDC 


•E8622 
•E8623 
*E8624 
•E8629 
•E8630 
•E8631 
•E8632 
•E8633 
'E8634 
•E8635 
'E8636 
•E8637 
•E8638 
•E8639 
-E8640 
•E8641 
•E8642 
•E8643 
'E8644 
'E8650 
'E8651 
'E8652 
'E8653 
'E8654 
'E8655 
'E8658 
'E8659 
'E8660 
'E8661 
•E8662 
'E8663 
'E8664 
'E8665 
•E8666 
•E8667 
•E8668 
•E8669 
•E867 
•E8680 
'E8681 
'E8682 

•Eseea 

•E8688 
'E8689 
'E8690 
•E8691 
'E8692 
*E8693 
'E8694 
'E8698 


•E8700 
•E8701 
•E8702 
•E8703 
•E8704 
•E8705 
•E8706 
•E8707 
•E8708 
•E8709 
•E8710 
•E8711 
•E8712 
•E8713 
•E8714 
•E8715 
•E8716 
•E8717 
♦E8718 
•E8719 
•E8720 
•E8721 
•E8722 
•E8723 
•E8724 


ACC  POIS-LUBRICATING  OIL 

ACC  POIS-PETROLEUM  SOUD  .. 

ACC  POISN-SOLVENTS  NEC  

ACC  POISN-SOLVENT  NOS 

ACC  POIS-CHLORINE  PESTIC  ... 
ACC  POIS-PHOSPH  PESTICID  .„ 

ACC  POISON-CARBAMATES 

ACC  POISN-MIXED  PESTlCiD  .„ 
ACC  POISON-PESTICIDE  NEC  .„ 

ACC  POISON-HERBICIDES 

ACC  POISON-FUNGICIDES  

ACC  POISON-RODENTICIDES  .- 

ACC  POISON-FUMIGANTS  „ 

ACC  POIS-AGRCULT  NEC/NOS  . 
ACC  POIS^ORROSIV  AROMAT 

ACC  POISON-ACIDS 

ACC  POISN-CAUSTIC  ALKAU  .... 
ACC  POISON-CAUSTIC  NEC 
ACC  POISON-CAUSTIC  NOS 

ACC  POISON-MEAT 

ACC  POISON-SHELLFISH 

ACC  POISON-FISH  NEC 


ACC  POISON-BERRIES/SEEOS  .. 

ACC  POISON-PLANTS  NEC _. 

ACC  POISON-MUSHROOMS  . 

ACC  POISON-FOOO  NEC  

ACC  POISN-FOOD^LANT  NOS  . 

ACC  POISONING-LEAD ™ 

ACC  POISONING-MERCURY  

ACC  POISONING-ANTIMONY 

ACC  POISONING-ARSENIC 

ACC  POISON-METALS  NEC  . 

ACC  POISON-PLANT  FOOD  

ACC  POISON-GLUES  ™ 

ACC  POISON-COSMETICS  

ACC  POIS-SOLID/LIQ  NEC _... 

ACC  POIS-SOUD/LIQ  NOS  „.. 

ACC  POISON-PIPED  GAS  

ACC  POIS-LIQ  PETROL  GAS  . 

ACC  POIS-UTL  GAS  NEC/NOS  .... 

ACC  POISON-EXHAUST  GAS 

ACC  POIS-CO/DOMESTC  FUEL  . 
ACC  POIS-CARSN  MONOX  NEC 
ACC  POIS-CAR6N  MONOX  NOS 
ACC  POISN-NITROGEN  OXIDE  .. 
ACC  POISN-SULFUR  DIOXIDE  ... 

ACC  POISON-FREON  ....::.v 

ACC  POISON-TEAR  GAS  


SCNDHND  TBCCO  SMOKE 

ACC  POISON-GAS/VAPOR  NEC  ..... 
ACC  POtSON-GAS/VAPOR  NOS  .... 

ACC  CUT/HEM  IN  SURGERY 

ACC  CUT/HEM  IN  INFUSION  

ACC  CUT/HEM-PERFUSN  NEC  ...... 

ACC  CUT/HEM  IN  INJECTION  

ACC  CUT/HEM  W  SCOPE  EXAM  .... 
ACC  CUT/HEM  W  CATHETERIZ  ..... 
ACC  CUT/HEM  W  HEART  CATH  .... 

ACC  CUT/HEM  W  ENEMA 

ACC  CUT  IN  MED  CARE  NEC  

ACC  CUT  IN  MED  CARE  NOS  

POST-SURGICAL  FORGN  BODY  .... 
POSTINFUSION  FOREIGN  BDY  ..... 
POSTPERFUSION  FORGN  BODY  .. 
P0ST1NJECTI0N  FORGN  BODY  .... 
POSTENDOSCOPY  FORGN  BODY 
POSTCATHETER  FORGN  BODY  .... 

FB  POST  HEART  CATHETER  

FB  POST-CATHETER  REMOVAL .... 
POST-OP  FOREIGN  BODY  NEC  .._ 
POST-OP  FOREIGN  BODY  NOS  .„. 
FAILURE  STERILE  SURGERY  ... 
FAILURE  STERILE  INFUSION  „„ 
FAIL  STERILE  PERFUSN  NEC  .- 

FAIL  STERILE  INJECTION 

FAIL  STERILE  ENDOSCOPY 


1C0-S  Codaa  praeadad  by  an  I 
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Addendum  F.— ICD-9  Codes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

HOSPITAL  Outpatient  PPS— Continued 


ADDENDUM  F.— tCD-9  CODES  WITH  MAJOR  DIAGNOSTIC  CATEGORIES  (MDCS)  FOR  PAYMENT  OF  MEDICAL  VlSJTS  UNDER  THE 

HOSPITAL  OUTPATIENT  PPS— Continued 


ICD-9 


•E8725 
•E8726 
•E8728 
•E8729 
•E8730 
•E8731 
•E8732 
•E8733 
•E8734 
•E8735 
•E8736 
■E8738 
•E8739 
•E8740 
•E8741 
•E8742 
'E8743 
•E8744 
•E8745 
*E8748 
•E8749 
•E8750 
•E8751 
■E8752 
•E8758 
•E8759 
'E8780 
•E8761 
'£8782 
'E8783 
'E8764 
•E8786 
'E8768 
'E8709 
-£8780 
'E8781 
'E8782 
*E8783 
'E8784 
'E8786 
*E8786 
'E8788 
*E878e 
'E8790 
•E8791 
'E8792 
*E87»3 
'E8794 
•E8796 
•OTM 
•E8797 
'E8796 
*E879Q 
'E8800 
'E8801 
'E8800 
*E8810 
'E8811 
'E882 


'E8831 
*E8e32 
'E8839 
'£8640 
*E8841 
*E8842 
*a843 
*E8844 
*E8845 
'E8846 
'E8849 
*E886 
*E8a60 


*E8e7 


ICD-9  Descriplion 


FAIL  STERILE  CATHETER  „.. 

FAIL  STERILE  HEART  CATH  

FAIL  STERILE  PROCED  NEC 

FAIL  STERILE  PROCED  NOS  

EXCESS  FLUID  IN  INFUSION  

INCOR  DILUT  INFUSN  FLUID  

THERAP  RADIATION  OVEROOS  .. 

INADV  RADIAT  EXP-MEDICAL 

DOSAG  FAIL-SHOCK  THERAPY  ... 
WRNG  TEMP  IN  APPUC/PACK  .... 
NONADMIN  NECESS  MEDICINE  .. 

FAILURE  IN  DOSAGE  NEC  

FAILURE  IN  DOSAGE  NOS 

INSTRMNT  FAIL  IN  SURGERY  .„. 

INSTRUMNT  FAIL-INFUSION  

INSTRMNT  FAIL-PERFUS  NEC 

INSTRUMNT  FAIL-ENDOSCOPY  .. 
INSTRMNT  FAIL-CATHETERIZ  .._. 
INSTRMNT  FAIL-HEART  CATH  ..... 
INSTRMNT  FAIL-PROCED  NEC  .... 
INSTRMNT  FAIL-PROCED  NOS  .... 
CONTAMINATED  TRANSFUSION  . 

CONTAMINATED  INJECTION 

CONTAMINATED  DRUG  NEC  

CONTAMINATION  NEC 

CONTAMINATION  NOS  

MISMATCH  BLOOO-TRANSFUSN 

WRONG  FLUID  IN  INFUSION  - 

FAILURE  IN  SUTURE 

MISPLACED  ENOOTRACH  TUBE  . 

FAIL  INTROOmEMOVE  TUBE  - 

PERFORMANCE-INAPPROP  OP  .. 
MEDICAL  MISADVENTURE  NEC  .. 
MEDICAL  MISADVENTURE  NOS  .. 
ABN  REACT-ORG  TRANSPLANT  . 
ABN  REACT-ARTIF  IMPLANT  . — 
ABN  REACT^ANASTOM^QRAFT  .... 
ABN  REACT-EXTERNAL  STOMA  .. 
ABN  REACT-PLAST  SURG  NEC  ~. 

ABN  REACT-UMB  AMPUTAT 

ABN  REACORQAN  REM  NEC  — 
ABN  REACT-SURG  PROC  NEC  ~. 
ABN  REACT-SURG  PROC  NOS  „. 

ABN  REACT-CAROIAC  CATH  

ABN  REACT-RENAL  DIALYSIS  __ 

ABN  REACT-RAOIOTHERAPY 

ABN  REACT-SHOCK  THERAPY  .... 

ABN  REACT-FLUIO  ASPIRAT 

ABN  REACT-GASTRIC  SOUND  ... 

ABN  REACT-URINARY  CATH 

ABN  REACT-BLOOD  SAMPLING  .. 
ABN  REACT-PROCEDURE  NEC  ... 
ABN  REACT-PROCEDURE  NOS  ... 

FAU  ON  ESCALATOR  

FAa  ON  SIDEWALK  CURB 

FAa  ON  STAffVSTEP  NEC  

FAa  FROM  LADDER  

FAU  FROM  SCAFFOLDING  

FAa  FROM  BUILOING 

DIVING  ACaOENT 

FAa  INTO  WEa 

FAa  INTO  STORM  DRAIN 

FALL  INTO  OTHER  HOLE  ™ „.. 

FALL  FROM  PLAYQRND  EQUIP  .. 

FALL  FROM  CUFF 

FALL  FROM  CHAIR 

FAa  FROM  WHEELCHAIR 

FAa  FROM  BED 

FAa  FROM  FURNITURE  NEC  .~ 

FAa  FROM  COMMODE 

FAa-1  LEVEL  TO  OTH  NEC 

FAa  ON  LEVEL-TRIPPING 

FAa  IN  SPORTS 

FAa  ON  LEVEL  NEDNOS  

FRACTURE.  CAUSE  NOS 

FAa  NEC  a  NOS 


MDC 


CO-9 


*E8900 
'E8901 
*E8902 
'E8903 
*E8908 


'E8910 
*E8911 
*E8912 
*E8913 
*E8918 
'E8919 
*E882 
'E8930 
'E8931 
*E8832 
*E8938 


k:x>-4  Deacflpiion 


1C0-tCed«| 


'E894 
*E8B5 
*E886 
*E897 
*E89eO 
*E8e61 

*Eam 

*E9000 
•E9001 
'E9009 
*E9010 
*E9011 
*E9018 
*E9019 
*E9020 
*E9021 
*E9Q22 
•E9028 
*E9029 

'E903 
*E9040 
'E9041 
*E9042 
*E9043 
*E9049 
*B90S0 
'E9061 
•E90S2 
'E9063 
*E9064 
*E9065 
*E9066 
*E9067 
*»0S8 
'E9069 
'E9060 
*E90ei 
*E9082 
*E9063 
'E9064 
*E9065 
'E9068 
'E9069 

*E907 

•gog 

*E9O0O 
*a081 
•£9062 

*E9063 
*E9064 
*E90e8 
*E9069 
*£909 
'£9090 
•E9001 
'£9002 

'E«m 

*E9094 


PRIVAT  DWEa  FIRE-EXPLOS 
PRIV  DWEL  RRE-PVC  FUMES 
PRIV  DWEL  FIRE-FUMES  NOS 
PRIV  DWEL  FIRE-BURNING  .... 
PRIV  DWEL  FIRE-ACCIO  NEC  . 
PRIV  DWEL  FIRE-ACOD  NOS  . 

FIRE  IN  BLDG-EXPLOSK)N 

RRE  IN  BLDG-PVC  FUMES  _» 
RRE  IN  BLDG-FUMES  NOS  .». 

RRE  IN  BL0G4URNING 

RRE  IN  BLDG-ACCID  NEC 

RRE  IN  BLOG-ACOD  NOS  — 

RRE  NOT  IN  BUILDING - 

CLOTHING  RRE4»RIV  DWEa 
CLOTHING  RRE-BLDG  NEC  .... 
CLOTHING  RRE  NOT  IN  BLD  .. 

CLOTHING  RRE  NEC 

CLOTHING  RRE  NOS 

RRE-HK3HLY  INFLAM  MATER  . 
BURN  ACC  IN  PRIVAT  DWEa 

BURN  ACC  IN  BL£iG  NEC  ~ 

BURN  ACC  NOT  IN  BLDG 

BURNING  BEDCLOTHES 

RRE  ACCIDENT  NEC 

RRE  ACaOENT  NOS 


MDC 


EXCESSIVE  HEAT:  WEATHER  ..-. 
EXCESSIVE  HEAT.  MAN-MADE  „. 

EXCESSIVE  HEAT  NOS  

EXCESSIVE  COLD:  WEATHER  ._. 
EXCESSIVE  COLD,  MAN44A0E  ... 

EXCESSIVE  COLD  NEC 

EXCESSIVE  COLD  NOS 

HIGH  ALTITUDE  RESIDENCE 

AIR  PRESS  CHNGE:  AIRCRFT  .._. 
AIR  PRESS  CHANGE:  DIVING  ..... 
AIR  PRESSURE  CHANGE  NEC  -. 
AIR  PRESCURE  CHANGE  NOS  ... 

TRAVEL  AND  MOTKM 

ABANDONMENT/LACK  OF  CARE 
LACK  OF  FOOD 


LACK  OF  WATER 
EXPOSURE  NEC 

PRIVATK9N  NOS  

VENOMOUS  SNAKE  BITE  -. 
VENOMOUS  SPIDER  BITE  . 

SCORPKM  STING  

HORNET/WASP/BEE  STING 
CENTIPEDE  BITE 


VENOMOUS  ARTHROPODS  NEC 
VENOM  SEA  ANIMALS/PLANTS  ... 
POISONING  BY  OTHER  PLANT  ™ 
VENOMOUS  BITE/STING  NEC  — 
VENOMOUS  BITE/STING  NOS  ..... 

DOG  BITE  ~ 

RAT  BITE  ».- - 

NONVENOMOUS  SNAKE  BITE  .„. 
ANIMAL  BITE  NEC 


NONVENOM  ARTHROPOD  BITE 

ANIMAL  BITE  NOS 

INJ  NEC  CAUSED  BY  ANMAL  .... 
MJ  NOS  CAUSED  BY  ANIMAL  ... 
ACC  DUE  TO  UGHTNING 


CATACLYSMS  STORM/FLOOD* 

ACCIDENT  DfT  HURRICANE 

ACCIDENT  on  TORNADO 

ACCIDENT  on-  FLOODS 

AOC  (VT  SNOW  BLIZZARD 

ACaOENT  on  DUST  STORM  .._ 
ACaOENT  DfT  STORM  NEC  ...... 

ACC  on  STORiVRjOOD  NOS  .- 
AOC  D/T  AVALANCKVEARTHOir 

ACC  on  EARTHQUAKES 

AOC  0^  VOLCANIC  ERUPT 

AOC  on  AVALANCHE 

AOC  on  DAM  COLLAPSE 

ACC  on  TIDALWAVE  NOS 


l«a 


1C0-*  Ca«w  pnndad  by  ■!  I 


c  «•  cedM  flHt  «•  iM  MM  «  •  r 


itarflw* 
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ICD-9 


*E9098 
*E8099 

'E9100 
•E9101 
'E9102 
'E9103 
•E9104 
'E910B 
'E9109 
•E911 
*E912 
*E9130 
•E9131 
'E9132 
*E9133 
*E9138 
*E9138 
•E914 
•E915 
*E916 
•E9170 
•E9171 
•E9172 
•E9179 
*E918 
'E9190 
"*E9191 
'E91S2 
'E9193 
*E9194 
•E9t96 
*E9196 
'E9197 
'£9198 
'E9199 
'E9200 
'E9201 
'E9202 
*E9203 
'E9204 
'E9205 
*E920e 
'E9209 
'E9210 
'E9211 
*E9218 
'E9219 
*E9220 
'E9221 
'E9222 
'E9223 
'E9228 
'E9229 
'E9230 
■£9231 
^9232 
*E9238 
'E9239 
'E9240 
*E9241 
'E9242 
'E9248 
'E9249 
'E92S0 
*E92S1 
*E9eS2 
'E92S8 
*E92S9 
*E9260 
*E9261 
'E9262 
*E9263 
*E9264 
'E9266 
*E9268 
'£9269 


ICD-«  DnatpUon 


ACC  IVT  ERUPTIONS  NEC  

ACC  on  ERUPTIONS  NOS 

WATER-SKIING  ACODENT 

SKIN/SCUBA  DIVING  ACC  

SWIMMING  ACCIDENT  NOS 

SWIMMING/DIVING  ACC  NEC  ... 

DROWNING  IN  BATHTUB  _. 

ACCIDENTAL  DROWNING  NEC 
ACCIDENTAL  DROWNING  NOS 

RESP  OBSTR-TOOD  INHAL 

RESP  CBSTR-INHAL  OBJ  NEC  . 
SUFFOCAT  IN  BED^CRADLE  „... 
SUFFOCATION-PLASTIC  BAG  ... 
SUFFOCATION-LACK  OF  AIR  .... 

CAVE-IN  NOS  

SUFFOCATION  NEC 


SUFFOCATION  NOS 

FB  ENTERING  EYE 

FB  ENTERING  OTH  ORIFICE  ..- 
STRUCK  BY  FALLING  OBJECT 

STRUCK  IN  SPORTS 

CROWD  ACODENT  _...„ 


STRUCK  IN  RUNNING  WATER 

STRUCK  BY  OBJ/PERSON  NEC  ... 
CAUGHT  BETWEEN  OBJECTS  .... 

MACHINE  ACCnMGRICULT  

MACHINE  ACaD^yllNING  

UFTING  MACHINE  ACCIDENT  ..„ 
METALWORKING  MACHINE  ACC 
WOODWORKING  MACHINE  ACC  . 
PRIME  MOVER  MACHINE  ACC  .... 
TRANSM6SKM  MACHINE  ACC  -. 
EARTH  MOVING  MACHINE  ACC  .. 

MACHMERY  ACCIDENT  NEC 

MACHINERY  ACODENT  NOS  

ACC-POWERED  LAWN  MOWER  .. 
ACC-POWER  HAND  TOOL  NEC  .. 
ACC-POWER  HOUSE  APPUANC  . 

KMFE/SWORCVDAGGER  ACC 

ACCIDOTHER  HAND  TOOLS 

AC&HYPODERMIC  NEEDLE 

ACOCUTTING  INSTRUM  NEC  

AGC-CUTTING  INSTRUM  NOS 

BOILER  EXPLOSWN  

GAS  CYLINDER  EXPL06K)N 

PRESS  VESSEL  EXPLQS  NEC  ..... 
PRESS  VESSEL  EXPLOS  NOS  .... 
HANDGUN  ACCIDENT 


MDC 


SHOTGUN  ACODENT 

HUNTING  RIFLE  ACODENT  

MILITARY  RREARM  ACOD 

FIREARM  ACODENT  NEC  

FIREARM  ACODENT  NOS 

FIREWORKS  ACODENT 

BLASTING  MATERIALS  ACOD  .. 
EXPLOSIVE  GASES  ACCIDENT 
EXPLOSIVES  ACODENT  NEC  ... 
EXPLOSIVES  ACODENT  NOS  .. 
ACC-HOT  UQUID  ft  STEAM  . 


ACO&CAUST1C  SUBSTANCE  ..... 

ACC-HOT  TAP  WATER 

HOT  SUBSTANCE  ACOD  NEC  ..... 
HOT  SUBSTANCE  ACOD  NOS  .... 
DOMESTIC  WIRING  ACODENT  ... 
ELECTR  POWER  GENERAT  ACC 
INDUST  WIRINGVMACHIN  ACC ..._ 
ELECTRK;  CURRENT  ACC  NEC  .. 
ELECTRIC  CURRENT  ACC  NOS  .. 
RADIOFREQ  RADIAT  EXP06UR  .. 

INFRA4«D  APPL  RAD  EXOS 

VISAJLTRAVIOL  LGHT  EXPOS  ..... 
X-RAY/QAMMA  RAY  EXPOSURE  . 

LASER  EXPOSURE  ._ 

RADKJACT  ISOTOPE  EXP06UR  .. 
RAOUTION  EXPOSURE  NEC  ._.... 
RADIATK3N  EXPOSURE  NOS 
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Addendum  F.— lCD-9  Codes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 
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ICD-9 


ICD-9  Oescnption 


1CO-*  CedM  pneadid  by  Ml 


m  codw  iMt  m  not  MM  w  •  r 


I  lorfwiML 


•E927 
'E9280 
'E9281 
'£9282 
'£9288 
'£9289 
'£9290 
'E9291 
'E9292 
'E9293 
'E9294 
'£9295 
'£9298 
'£9299 
'E9300 
•E9301 
'E9302 
'£9303 
'£9304 
'E9305 
'E9306 
'E9307 
'E9308 
'£9309 
'£9310 
'£9311 
'E9312 
'E9313 
•E9314 
'E9315 
'E9316 
'E9317 
'E9318 
'£931 9 
'£9320 
'E9321 
'E9322 
'E9323 
'E9324 
'E9325 
'E9326 
'E9327 
'E9328 
'E9329 
'E9330 
'E9331 
'E9332 
'£9333 
'E9334 
'£9335 
'£9338 
'E9339 
'E9340 
•E9341 
'E9342 
'E9343 
'E9344 
'E9345 
'E9346 
'E9347 
'E9348 
'E9349 
'E93S0 
'E9351 
'E93S2 
'E9353 
'E9364 
'E93S5 
■E9366 
•E93S7 
'E9358 
'E9359 
'E9360 
'E9361 
'E9362 
'E9363 


ACOD  from  overexertion  . 

ACC  on  weightless  envir  .. 

exposure  to  nose  

exposure  to  vibration 

accident  nec  

accident  NOS  „ 

LATE  EFF  MOTOR  VEHIC  ACC  . 
LATE  EFF  TRANSPORT  ACC  .... 

LATE  EFF  ACC  POISONING  

LATE  EFF  ACCIDENTAL  FALL  ... 

LATE  EFF  FIRE  ACC  

LATE  EFF  ENVIRONMENT  ACC 

LATE  EFF  ACCIDENT  NEC  

LATE  EFF  ACCIDENT  NOS ™ 

ADV  EFF  PENICILLINS  „ 

ADV  EFF  ANTIFUNG  ANTBIOT  .. 
ADV  EFF  CHLORAMPHENICOL  . 

ADV  EFF  ERYTHROMYCIN  

ADV  EFF  TETRACYCLINE 

ADV  EFF  CEPHALOSPORIN  

ADV  EFF  ANTMYCOB  ANTBIOT  . 
ADV  EFF  ANTINEOP  ANTBIOT  ... 

ADV  EFF  ANTIBIOTICS  NEC  . 

ADV  EFF  ANTIBIOTIC  NOS 

ADV  EFF  SULFONAMIDES 

ADV  EFF  ARSENIC  ANTWNF 

ADV  EFF  METAL  ANTHNF 

ADV  EFF  QUINOUNE  „. 

ADV  EFF  ANTIMALARIALS 


ADV  EFF  ANTPflOTAZOAL  NEC  . 

ADV  EFF  ANTHELMINTICS  

ADV  EFF  ANTIVIRAL  DRUGS  

ADV  EFF  ANTIMYCOBAC  NEC  .... 
ADV  EFF  ANTINFCT  NEOhWS  .... 
ADV  EFF  CORTICOSTEROIDS  .._ 

ADV  EFF  ANDROGENS 

ADV  EFF  OVARIAN  HORMONES 

ADV  EFF  INSLWJN/ANTIDIAB  

ADV  EFF  ANT  PITUITARY „. 

ADV  EFF  POST  PITUITARY  _.. 

ADV  EFF  PARATHYROID  

ADV  EFF  THYROID  &  DERIV 

ADV  EFF  ANTITHYROID  AGNT  „. 
ADV  EFF  HORMONES  NEC/NOS 
ADV  EFF  ANALLRG/ANTEMET  ..„ 

ADV  EFF  ANTINEOPLASTIC 

ADV  EFF  ACIDIFYING  AGENT  „„ 

ADV  EFF  ALKAUZING  AG0<T 

ADV  EFF  ENZYMES  NEC 

ADV  EFF  VITAMINS  NEC  _. 


ADV  EFF  SYSTEMIC  AGT  NEC  ., 
ADV  EFF  SYSTEMIC  AGT  NOS  ., 
ADV  EFF  IRON  &  COMPOUNDS 
ADV  EFF  UVER/ANTIANEMIC  .... 
ADV  EFF  ANTICOAGULANTS  .™. 

ADV  EFF  VITAMIN  K 

ADV  EFF  FIBRINOLYSIS  AGT  ...„ 

ADV  EFF  COAGULANTS  „_ 

ADV  EFF  GAMMA  GLOBULIN  ..„. 
ADV  EFF  BLOOD  PRODUCTS  .... 
ADV  EFF  BLOOD  AGENT  NEC  ... 
ADV  EFF  BLOOD  AGENT  NOS  ._ 

ADV  EFF  HEROIN  _ 

ADV  EFF  METHADONE 

ADV  EFF  OPIATES  _..... 

ADV  EFF  SAUCYLATES 


ADV  EFF  AROM  ANALGSC  NEC 

ADV  EFF  PYRAZOLE  DERIV 

ADV  EFF  ANTIRHEUMATICS 

ADV  EFF  NON-NARC  ANALGSC 
ADV  EFF  ANALGESICS  NEC  ...... 

ADV  EFF  ANALGESC  NOS  

ADV  EFF  OXAZOUDIN  DERIV  .... 

ADV  EFF  HYDANTOIN  DERIV 

ADV  EFF  SUCONIMIDES 


MDC 


ADV  EFF  ANTCONVL  NEC/NOS 


lCO-«  Codw  praeadad  by  an  atlarM  m  code*  Viat  m  not  vHd  as  ■  iMMn  lor  flw  vML 
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ICD-9 


*E9364 

•E9370 

•E9371 

•E9372 

•E9373 

•E9374 

•E9375 

•E9376 

•E9378 

•E9379 

'E9380 

■E9381 

•E9382 

•E9383 

■E9384 

•E9385 

'E9386 

•E9387 

•E9389 

•E9390 

•E9391 

•E9392 

•E9393 

•E9394 

•E9395 

■E9396 

•E9397 

'E9398 

•E9399 

'E9400 

•E9401 

-E9408 

■E9409 

•E9410 

•E9411 

-E9412 

•E9413 

•E9419 

'E9420 

•E9421 

'E9422 

'E9423 

•E9424 

•E9425 

•E9426 

•E9427 

'E9428 

■E9429 

'E9430 

•E9431 

'E9432 

-E9433 

•E9434 

•E9435 

•E9436 

'E9438 

-E9439 

'E9440 

•E9441 

•E9442 

•E9443 

•E9444 

•E9445 

-E9446 

•E9447 

'E9450 

•E9451 

•E9452 

•E9453 

•E9454 

•E9455 

*E9456 

•E9457 

•E9458 

•E9460 

•E9461 


ICD-9  Description 


ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 
ADV  EFF 


ANTI-PARKINSON  : 

BARBITURATES  ~ 

CHLORAL  HYDRATE 

PARALDEHYDE  

BROMINE  COMPNDS . 

METHAOUALONE  „ 

GLUTETHIMIDE  .._ 

MIX  SEDATIVE  „ .'. 

SEDAT/HYPNOT  NEC  — 

SEDAT/HYPNOT  NOS  - 

CNS  MUSCL  DEPRES .™ 

HALOTHANE  » 

GAS  ANESTHET  NEC .- 

INTRAVEN  ANESTH  - 

GEN  ANES  NEC/NOS 

TOPIC/INFIL  ANES 

NERVE-BLOCK  ANES  - 

SPINAL  ANESTHET 

LOC  ANES  NEC/NOS - 

ANTIDEPRESSANTS  - 

PHENOTHIAZ  TRANQ  

BUTYROPHEN  TRANQ  

ANTIPSYCHOTC  NEC  „ - 

BENZ0DIA2  TRANQ .'. 

TRANQUILIZER  NEC 

HALLUCINOGENS  

PSYCHOSTIMULANTS  

PSYCHOTROPIC  NEC  .......... 

PSYCHOTROPIC  NOS 

ANALEPTICS .... 

OPIAT  ANTAGONIST _ _ . 

CNS  STIMULNT  NEC  _ 

CNS  STIMULNT  NOS  _ „ „ 

CHOLINERGICS _ 

PARASYMPATHOLYTC  . _ 

SYMPATHOMIMETICS  ; . 

SYMPATHOLYTICS 

AUTONOM  AGNT  NOS  ....„ 

CARD  RHYTH  REGUL 

CARDIOTONICS  - 

ANTILIPEMICS  - 

GANGLION-BLOCK _ — . . , 

CORONARY  VASODIL  , 

VASODILATORS  NEC  ™. ™ 

ANTIHYPERTEN  AGT :. .. 

ANTIVARICOSE  

CAPILLARY-ACT 

CARDIOVASC  NEC  

ANTACIDS  _ 

IRRIT  CATHARTIC .. — 

EMOLL  CATHARTICS . 

CATHARTICS  NEC  - , 

DIGESTANTS 

ANTI  DIARRHEA  AGT „ I .. 

EMETICS  

Gl  AGENT  NEC  ....„ - ~ 

Gl  AGENT  NOS _ 

MERCURY  DIURETIC 

PURINE  DIURETICS . 

ACETAZOLAMIDE 

SALURETICS  _ - 

DIURETICS  NEC . 

ELECTROLYTE  AGNT _ _ 

MINERAL  SALT  NEC  - 

URIC  ACID  METAB „ .'. .... 

OXYTOCIC  AGENTS  ^. 

SMOOTH  MUSC  RELX 

SKELET  MUSC  RELX 

MUSC  AGT  NEC/NOS  -. 

ANTITUSSIVES ~.~~~ 

EXPECTORANTS - 

ANTI-COMMON  COLD „ 

ANTIASTHMATICS „ - 

RESPDRG  NEC/NOS  

LOC  ANTI-INFECTV 

ANTIPRURITICS  ~ 


MDC 


'ICt>-9  Codes  preceded  by  an  asterisk  are  codes  that  are  not  valid  as  a  reason  for  (he  via*. 
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ICD-9 


ICO-9  Oeacfiption 


MDC 


'E9462 
•E9463 
■E9464 
•E9465 
•E9466 
•E9467 
•E9468 
•E9469 
•E9470 
•E9471 
•E9472 
•E9473 
•E9474 
•E9478 
•E9479 
•E9480 
•E9481 
'E9482 
•E9483 
•E9484 
•E9485 
•E9486 
•E9488 
•E9489 
•E9490 
•E9491 
'E9492 
•E9493 
'E9494 
-E9495 
*E9496 
•E9497 
•E9499 
•E9500 
•E9501 
'E9502 
•E9503 
•E9504 
•E9505 
•E9506 
•E9507 
•E9508 
•E9509 
•E9510 
•E9511 
•E9518 
•E9S20 
•E9521 
•E9528 
•E9529 
•E9530 
•E9531 
'E9538 
•E9539 

•E954 
•E9550 
•E9551 
*E9552 
•E9563. 
•E9554 
•E9555 
•E9559 

•E956 
•E9570 
•E9571 
•E9572 
•E9579 
•E9580 
•E9581 
•E9582 
•E9583 
•E9584 
•E9585 
•E9686 
•E9587 
'E9588 


ADV  EFF  LOCAL  ASTRINGENT  . 
ADV  EFF  EMOLLIENT/DEMULC  , 

ADV  EFF  HAIR/SCALP  PREP 

ADV  EFF  EYE  ANTI-INF/DRG  

ADV  EFF  ENT  ANTNNF/DRG  

ADV  EFF  TOPIC  DENTAL  DRG  . 

ADV  EFF  SKIN  AGENT  NEC  

ADV  EFF  SKIN  AGENT  NOS  

ADV  EFF  DIETETICS  

ADV  EFF  UPOTROPIC  DRUGS  . 

ADV  EFF  ANTIDOTES  NEC 

ADV  EFF  ALCOHOL  DETER  

ADV  EFF  PHARMACEUT  EXCIP 

ADV  EFF  MEDICINAL  NEC 

ADV  EFF  MEDICINAL  NOS  

ADV  EFF  BCG  VACCINE  

ADV  EFF  TYPHOID  VACCINE 

ADV  EFF  CHOLERA  VACCINE  .. 

ADV  EFF  PLmGUE  VACCINE  

ADV  EFF  TETANUS  VACCINE  ... 
ADV  EFF  DIPHTHER  VACCINE  . 
ADV  EFF  PERTUSSIS  VACCIN  .. 
ADV  EFF  BACT  VAC  NEC/NOS  . 
ADV  EFF  MIX  BACT  VACCINE  ... 
ADV  EFF  SMALLPOX  VACCINE 

ADV  EFF  RABIES  VACCINE 

ADV  EFF  TYPHUS  VACCINE  

ADV  EFF  YELLOW  FEVER  VAC 
ADV  EFF  MEASLES  VACCINE  :.. 

ADV  EFF  POUO  VACCINE  

ADV  EFF  VIRAL  VACC  NEC 

ADV  EFF  MIXED  VIRAL-BACT  ... 
ADV  EFF  BIOLOGIC  NEC/NOS  .. 

POISON-ANALGESICS  

POISON-BARBITURATES 

POISON-SEDAT/HYPNOTIC 

POISON-PSYCHOTROPIC  AGT  . 
POISON-DRUG/MEDICIN  NEC  ... 
POISON-DRUG/MEDICIN  NOS  ... 

POISON-AGRICULT  AGENT 

POISON-CORROSIV/CAUSTIC  .. 

POISON-ARSENIC 

POISON-SOLID/LIOUID  NEC 

POISON-PIPED  GAS 

POISON-GAS  IN  CONTAINER  .... 

POISON-UTILITY  GAS  NEC  

POISON-EXHAUST  GAS 

POISON-CO  NEC 

POISON-GASA/APOR  NEC  

POISON-GAS/VAPOR  NOS  

INJURY-HANGING 

INJURY-SUFF  W  PLAS  BAG  

INJURY-STRANG/SUFF  NEC  

INJURY-STRANG/SUFF  NOS  , 

INJURY-SUBMERSION  

INJURY-HANDGUN  

INJURY-SHOTGUN  

INJURY-HUNTING  RIFLE 

INJURY-MIUTARY  FIREARM  

INJURY-FIREARM  NEC  

INJURY-EXPLOSIVES 

INJURY-FIREARM/EXPL  NOS  .... 

INJURY-CUT  INSTRUMENT  

INJURY-JUMP  FM  RESIDENCE  . 
INJURY-JUMP  FM  STRUC  NEC  ., 
INJURY-JUMP  FM  NATUR  SIT  .... 

INJURY-JUMP  NEC 

INJURY-MOVING  OBJECT  

INJURY-BURN,  FIRE 

INJURY-SCALD  

INJURY-EXTREME  COLD 

INJURY-ELECTROCUTION 

INJURY-MOTOR  VEH  CRASH 

INJURY-AIRCRAFT  CRASH 

INJURY-CAUSTIC.SUBSTANCE  . 
INJURY-NEC 


'ICO-9  Codas  preceded  by  an  asterisk  are  codes  that  are  not  vaid  as  a  reason  tor  the  visit 
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ICD-9 


*E9Se9 

•E969 

■E9600 

•E9601 

'E961 

■E9620 

•E9621 

'E9622 

•E9629 

•E963 

•E964 

•E9650 

•E9651 

'E9652 

•E9653 

•E9654 

•E9655 

•E9656 

•E9657 

■E9658 

•E9659 

•E966 

•E9670 

•E9671 

•E9679 

'E9680 

•E9681 

•E9682 

•E9683 

•E9684 

'E9685 

'E9688 

'E9689 

•E969 

•E970 

•E971 

•E972 

•E973 

•E974 

•E975 

•E976 

•E977 

•E978 

■E9800 

•E9801 

•E9802 

•E9803 

•£9804 

'E9805 

••E9806 

•E9807 

*E9808 

'£9609 

•£9810 

•E9811 

•E9818 

•£9820 

•E9821 

•E9828 

'E9829 

•£9831 
•E9838 
'E9839 

•£984 
•£9860 
•E9851 
'E9862 
'E9863 
•E9864 
•E9855 

•£986 
•E9870 
•E9871 
•E9872 
•E9879 


INJURY-NOS 

LATE  EFF  OF  SELF-INJURY  

UNARMED  FIGHT  OR  BRAWL  .._... 

RAPE 

ASSAULT-CORROSIV/CAUST 

assault-pois  w  medic  AGT 

assault-pois  w  solid/liq 

assault-pois  w  gas/vapor  .... 

assault-poisoning  nos 

assault-hanging/strangul  ... 

assault-submersion 

assault-handgun 

ASSAULT-SHOTGUN  

assault-hunting  RIFLE  

ASSAULT-MILITARY  WEAPON  

ASSAULT-FIREARM  NEC  

ASSAULT-ANTI PERSON  BOMB 

ASSAULT-GASOLINE  BOMB  

ASSAULT-LETTER  BOMB  

ASSAULT-EXPLOSIVE  NEC  

ASSAULT-EXPLOSIVE  NOS 

ASSAULT-CUTTING  INSTR  

BATTER  BY  FATHER/STEPFTH  .... 

CHILD  ABUSE  BY  PERS  NEC 

CHILD  ABUSE  NOS  .«. 

ASSAULT-FIRE  „.... 

ASSLT-PUSH  FROM  HI  PLACE  ....; 

ASSAULT-STRIKING  W  OBJ  

ASSAULT-HOT  LIQUID  

ASSAULT-CRIMINAL  NEGLECT 

ASSLT-TRANSPORT  VEHICLE  

ASSAULT  NEC  -.. 

ASSAULT  NOS 

LATE  EFFECT  ASSAULT 

LEGAL  INTERVENT-FIREARM  . 

LEGAL  INTERVENT-EXPLOSIV  .„., 

LEGAL  INTERVENT-GAS , 

LEGAL  INTERVEN-BLUNT  OBJ  .... 

LEGAL  INTERVEN-CUT  INSTR  

LEGAL  INTERVENTION  NEC  

LEGAL  INTERVENTION  NOS  

LATE  EFF-LEGAL  INTERVENT  

LEGAL  EXECUTION  

UNDETERM  POIS-ANALGESICS  .. 
UNDETERM  P0IS-BAR8ITURAT  .. 

UNOET  POIS-SED/HYPN  NEC  

UNDETERM  POIS-PSYCHOTROP 
UNDET  POiS-MED  AGNT  NEC  .._. 

UNDET  POIS-MED  AGNT  NOS  

UNDET  POIS-CORROS/CAUST  .... 
UNDET  POIS-AGRICULT  AGNT  .... 

UNDETER  POIS-ARSENIC  

UNDETER  POIS-SOL/UQ  NEC  ...„ 

UNDETER  POIS-PIPED  GAS „.. 

UNDET  POIS-CONTAINER  GAS  ... 

UNDET  POIS-UTIL  GAS  NEC 

UNDETER  POIS-EXHAUST  GAS  .. 
UNDETERMIN  POISON-CO  NEC  .. 
UNDET  POIS-GAS/VAPOR  NEC  ... 
UNDET  POIS^aAS/VAPOR  NOS  ... 
UNDETERMIN  CIRC-HANGING  ...„ 
UNDET  CIRC-SUF  PLAST  BAG  „.. 
UNDET  CIRC-SUFFOCATE  NEC  .. 
UNDET  GIRC-SUFFOCATE  NOS  .. 
UNDETERM  CIRC-SUBMERSION  . 
UNDETERMIN  CIRC41ANDGUN  „, 
UNDETERMIN  CIRC-SHOTGUN  ... 

UNDET  CIRC-HUNTING  RIFLE  

UNDET  CIRC-MIUTARY  ARMS  ..... 
UNDETER  CIRC-FIREARM  NEC  .„ 
UNDETERM  CIRC-EXPLOSIVE  .„. 
UNDET  CIRC-CUT  INSTRUMNT  .„ 
UNDET  CIRC-FALL  RESIDENC  ..... 
UNDET  FAU  STRUCTURE  NEC  .. 
UNDET  FALL  NATURAL  SITE  . — 
UNDET  CIRC-FALL  SITE  NOS  


tCD-9  Description 


MOC 


tCO-e  Cad«  prandad  by  tn  asMnsk  are  codas  that  are  nol  viM  as  ■  rMMOn  tor  III*  vniL 
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ADDENDUM  P.— 4CD-9  Cooes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 
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ICO-9 


ICD-9  Deacripiion 


MOC 


'E9880 

'£9881 

'£9882 

'E9883 

'£9884 

'£9885 

'£9886 

•E9887 

'£9888 

'£9689 

'£989 

'£9900 

'£9909 

'E9910 

•£9911 

*E9912 

*E9913 

'E9919 

•E992 

*E993 

'£994 

'£995 

'£996 

•E9970 

•E9971 

'£9972 

•E9978 

'E9979 

*E998 

*E999 

V010 

V011 

V012 

V013 

V014 

V015 

V016 

V017 

V018 

V019 

V020 

V021 

voe2 

V023 
V024 

voes 

V026 
V027 
V028 
V029 
V030 
V031 
V032 
V033 
V034 
V035 
V036 
V037 
V0381 
VD382 
V0389 
V039 
V040 
V041 
V042 
V043 
V044 
V045 
V046 
V047 
V048 
V050 
V051 
V0S2 
V053 
V054 


UNDETERM  CIRG-MOVING  OBJ  .. 
UNDETERM  CIRC-BURN,  FIRE  .... 

UNDETERM  CIRC-SCALD 

UNDETERM  CIRC-EXTRM  COLO  . 
UNDETERM  CIRC-ELECTROCUT . 
UNDET  OIRC-MOT  VEH  CRASH  ... 
UNDET  CIRC-AIRCRFT  CRASH  .... 
UNDET  CIRC-CAUSTIC  SUBST  .... 
UNDETERMIN  ORCUMST  NEC  .... 
UNDETERMIN  CIRCUMST  NOS  ... 

LATE  EFF  INJ-UNDET  CIRC 

WAR  INJtGASOUNE  BOMB  

WAR  INJURYrFIRE  NEC  _..... 

WAR  INJ:RUBBER  BULLET 

WAR  INJURY:PEaETS  

WAR  INJURY:BULLET  NEC  ..._ 

WAR  INJiANTIPERSON  BOMB  ..... 

WAR  INJ:FRAQMENTS  NEC  

WAR  INJrMARINE  EXPLOS  

WAR  INJURY:£XPLOS  NEC 

WAR  JNJrAIRCRFT  DESTRUC  

WAR  INJUR<X)NVEN  WAR  NEC  . 
WAR  INJ:NUCLEAR  WEAPONS  ... 

WAR  INJURYrLASERS  . 

WAR  INJURY:BIOL  WARFARE 

WAR  INJURYKaAS/FUMOIEM  _.. 
WAR  INJ-UNCONVEN  WAR  NEC 
WAR  INJ-UNCONVEN  WAR  NOS 
WAR  INJ:POST  WAR  OPERAT  .... 

LATE  EFF  OF  WAR  INJURY 

CHOLERA  CONTACT 


TUBERCUCOSIS  CONTACT  . 

POUOMYEUTIS  CONTACT 

SMALLPOX  CONTACT 

RUBELLA  CONTACT . 

RABIES  CONTACT 

VENEREAL  OIS  CONTACT 

VIRAL  OIS  CONTACT  NEC 

COMMUNIC  DiS  CONTACT  NEC  . 
COMMUNIC  OIS  CONTACT  NOS  . 

CHOLERA  CARRIER 

TYPHOIO  CARRIER  

AMEBIASIS  CARRIER 

Gl  PATHOGEN  CARRIER  NEC  ._. 

DIPHTHERIA  CARRIER  

BACTERIA  OIS  CARRIER  NEC 

VIRAL  HEPATITIS  CARRIER* 

GONORRHEA  CARRIER 

VENEREAL  OIS  CARRIER  NEC  .. 

CARRIER  NEC  .- _.... 

VAOON  FOR  CHOLERA  .._ 

VACC-TYPHOID-PARATYPHOID 
VACQN  FOR  TUBERCULOSIS  ... 

VACON  FOR  PLAGUE  „... 

VACCIN  FOR  TULAREMIA  

VACCIN  FOR  DIPHTHERIA  

VACQN  FOR  PERTUSSIS 

TETANUS  TOXOID  INOCULAT  ... 
NO  VAC  HMOPHLUS  TNFLNZ  B  .. 
NO  VAC  STRPTCS  PNEUMNI  B  . 
NO  OTHER  SPECF  VACNATION 
VACCIN  FOR  BACT  DIS  NOS  ..._ 
VACON  FOR  POLIOMYELITIS  .... 

VACON  FOR  SMALLPOX  .._ 

VACCIN  FOR  MEASLES 

VACCIN  FOR  RUBELLA 


VACCIN  FOR  YELLOW  FEVER  .. 

VACCIN  FOR  RABIES 

VACCIN  FOR  MUMPS 

VACCIN  FOR  COMMON  COLO  .. 

VACCIN  FOR  INA-UENZA  

ARBOVIRUS  ENCEPH  VACCIN  . 

VACC  ARBOVIRAL  DIS  NEC 

VACCIN  FOR  LEISHMANIASIS  .. 
NEED  PRPHYL  VC  VRL  HERAT 
NEED  PRPHYL  VC  VARICELLA  . 


11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

W 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 
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ICO-9 


ICD-9  Description 


MOO 


V058 

V059 

V060 

V061 

V062 

V063 

V064 

V065 

V066 

V068 

V069 

V070 

V071 

V072 

V0731 

V0739 

V074 

V078 

Vt)79 

V08 

V090 

V091 

V092 

V093 

V094 

V09S0 

V0951 

V096 

V0970 

V0971 

V0980 

V0981 

V0990 

V0991 

V1000 

V1001 

VI 002 

VI 003 

V1004 

V1005 

VI 006 

VI 007 

V1009 

V1011 

V1012 

VI 020 

V1021 

V1022 

V1029 

V103 

VI 040 

V1041 

VI 042 

V1043 

VI 044 

V1045 

V1046 

V1047 

VI 049 

VI 050 

V1051 

V1052 

V10S9 

VI 060 

V1061 

VI 062 

VI 063 

V1069 

VI 071 

VI 072 

V1079 

V1081 

VI 082 

VI 083 

VI 084 

V1085 


VACCIN  for  disease  NEC 

VACCIN  FOR  SINGL  CIS  NOS 

VACCIN  FOR  CHOLERA  ♦  TAB  . 

VACCIN  FOR  DTP 

VACCIN  FOR  DTP  +  TAB  

VACCIN  FOR  DTP  +  POUO  

VAC-MEASLE-MUMPS-RUBELLA  .... 

ND  VAC  TETANUS-DIPHTHRIA  . 

ND  VAC  STRP  PNUMN/INFLNZ  . 

VAC-OIS  COMBINATIONS  NEC  

VAC-DIS  COMBINATIONS  NOS  

PROPHYLACTIC  ISOLATION  

DESENSITIZA  TO  ALLERGENS  

PROPHYLACT  IMMUNOTHERAPY  .. 

PROPHYLAC  FLUORIDE  ADMIN  

OTHER  PROPHYLAC  CHEMOTHR  .. 
NEED  PSTMNPASL  HRMN  RPLC  ...-. 
PROPHYLACTIC  MEASURE  NEC  .... 
PROPHYLACTIC  MEASURE  NOS  .... 

ASYMP  HIV  INFECTN  STATUS 

INF  MCRG  RSTN  PNCLLINS 

INF  MCRG  RSTN  B-LACTAM  

INF  MCRG  RSTN  MACROLIDES  — 

INF  MCRG  RSTN  TTRCYCLN  

INF  MCRG  RSTN  AMNGLCSDS  . 

INF  MCR  RST  ON  FLR  NT  ML  

INF  MCRG  RSTN  ON  FLRQ  ML  . — 

INF  MCRG  RSTN  SULFNMIDES  

INF  MCR  RST  OTH  AG  NT  ML 

INF  MCRG  RSTN  OTH  AG  MLT 

INF  MCR  RST  OT  DRG  NT  ML  _. 

INF  MCRG  RSTN  OTH  DRG  ML  

INFC  MCRG  DRGRST  NT  MULT 

INFC  MCRG  DRGRST  MULT 

HX  OF  Gl  MALIGNANCY  NOS  

HX  OF  TONGUE  MALIGNANCY 

HXORAUPHARYNX  MALQ  NEC  

HX-ESOPHAGEAL  MALIGNANCY  .... 

HX  OF  GASTRIC  MALIGNANCY  

HX  OF  COLONIC  MALIGNANCY 

HX-RECTAL  &  ANAL  MALIGN  

HX  OF  UVER  MALIGNANCY „.. 

HX  OF  Gl  MALIGNANCY  NEC 

HX-BRONCHOGENIC  ItMLIGNAN  .... 

HX-TRACHEAL  MALIGNANCY  

HX-RESP  ORG  MALIGNAN  NOS  

HX-LARYNGEAL  MALIGNANCY 

HX-NOSE/EAR/SINUS  MALIG  ™. 

HX-INTRATHORACIC  MAL  NEC  

HX  OF  BREAST  MALIGNANCY  

HX-FEMALE  GENIT  MALQ  NOS  

HX-CERVICAL  MALIGNANCY  

HX-UTERUS  MALIGNANCY  NEC  ..... 

HX  OF  OVARIAN  MALIGNANCY  

HX.FEMALE  GENIT  MALG  NEC 

HX-MALE  GENIT  MAUG  NOS  

HX-PROSTATIC  MAUGNANCY 

HX-TESTICULAR  MALIGNANCY  ...... 

HX.MALE  GENIT  MALIG  NEC  

HX-URINARY  MALIGNAN  NOS  

HX  OF  BUDDER  MAUGNANCY  ..... 

HX  OF  KIDNEY  MAUGNANCY 

HX4JRINARY  MALIGNAN  NEC  

HX  OF  LEUKEMIA  NOS  


97 

9 

9 

9 

97 

97 

97 

97 

97 

97 

97 

97 

97 

9: 


HX  OF  LYMPHaO  LEUKEMIA  

HX  OF  MYELOID  LEUKEMIA 

HX  OF  MONOCYTIC  LEUKEMIA 

HX  OF  LEUKEMIA  NEC  

HX-LYMPHOSARCOMA  „...„ 

HX-HODGKIN-S  DISEASE 

HX-LYMPHATIC  MALIGN  NEC  

HX  OF  BONE  MAUGNANCY  

HX-MALIG  SKIN  MELANOMA 

HX-SKIN  MALK3NANCY  NEC  

HX  OF  EYE  MALIGNANCY  

HX  OF  BRAIN  MALIGNANCY  


•a 
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ADDENDUM  F.— ICD-9  Codes  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

HOSPITAL  Outpatient  PPS— Continued 


ICD-9 


ICD-9  Description 


MDC 


VI 066 
V1087 

vioes 

VI 089 

V109 

V110 

V111 

V112 

Vt13 

^t18 

V1 19 

V1200 

V1201 

VI 202 

VI 203 

V1209 

V121 

V122 

V123 

Vt250 

V1261 

V12S2 

V12S9 

VI 26 

VI 270 

VI 271 

V1272 

V1279 

VI 300 

VI 301 

VI 309 

V131 

V132 

V133 

VI 34 

VI 35 

V136 

VI 37 

V138 

VI 39 

V140 

V141 

V142 

V143 

V144 

V145 

V146 

V147 

V148 

V149 

V150 

V151 

VI 52 

V153 

V155 

V156 

VI 57 

V1581 

V1S82 

V1584 

V1585 

V1586 

VI 589 

V159 

V160 

V161 

V162 

V163 

V185 

V166 

VI 67 

V168 

VI 69 

Vl70 

VI 71 

V172 


HX'MAUGN  nerve  SYST  NEC  . 
HX  OF  THYROID  MAUGNANCY 
HX-ENDOCRINE  MAUQN  NEC  .. 

HX  OF  MAUGNANCY  NEC 

HX  OF  MAUGNANCY  NOS  

HX  OF  SCHIZOPHRENIA 


HX  OF  AFFECTIVE  DISORDER 

HX  OF  NEUROSIS  _. 

HX  OF  ALCOHOUSM 


HX-MEMTAL  DISORDER  NEC 

HX-MENTAL  DISORDER  NOS  .... 
PRSNL  HST  UNSF-NFCT  PRST 
PRSNL+1ST  TUBERCULOSIS  „.. 
PBSNL  HST  POUOMYELITIS  ..... 
PERSONAL  HISTRY  MAURIA  ... 
PRSNL  HST  OTH  NFCT  P/ffiST 
HX-NUTWTK)N  DEFIOENCY  _.. 
HX-ENDOCR/METAflMMUN  OIS 

nX-BLOOD  DISEASES  „ 

HX-CIRCULATORY  DIS  NOS  


HX-VEN  THR0MB06IS/EMB0LS 

+HX-THBOMBOPHLEBrnS 

HX-CIRCULATORY  DIS  NEC 

HX-RESPIRATORY  SYS  DIS 

PRSNL  HST  UNSPC  DQSTV  DS  . 
PRSNL  HST  PEPTC  ULCR  DS  ... 
PRSNL  HST  COLONIC  POLYPS  .. 
PRSNL  HST  OT  SPF  DOST  DS  .. 
PRSNL  HST  URNR  DSRD  UNSP 
PRSNL  HST  URNR  DSRD  CALC 
PRSN  HST  OT  SPF  URN  DSRD  . 
HX-TROPHOBLASTIC  DISEASE  . 
HX-GENITAUOBSTETRtC  DIS  .... 
HX-SKIN/SUBCUTAN  TIS  DIS  — 
HX  OF  ARTHRITIS  


HX-MUSCULOSKELET  DIS  NEC 

HX-CONQENITAL  MALFORM 

HX-PERINATAL  PROBLEMS 

HX  OF  DISEASES  NEC  

HX  OF  DISEASE  NOS — 

HX-PENIOLLIN  ALLERGY  


HX-ANTIBJOT  ALLERGY  NEC  ... 
HX-SULFONAMIDES  ALLERGY 
HX-ANTHNFECT  ALLERGY  ...... 

HX-ANESTHETIC  ALLERGY  — 

HX^i4ARCOnC  ALLERGY „. 

HX-ANALGESIC  ALLERGY 

HX-VACCINE  ALLERGY _.. 

HX-DRUG  ALLERGY  NEC  

HX-DRUG  ALLERGY  NOS  „.. 

HX  OF  ALLERGY  NEC 


HX-MAJOR  CARDIOVASC  SURG 
HX-MAJOR  ORGAN  SURG  NEC  .. 

HX  OF  IRRADIATION  

HX  OF  INJURY  . 

HX  OF  POISONING 


HX  OF  CONTRACEPTKDN  

HX  Of  PAST  NONCOMPUANCE 

HISTORY  OF  TOBACCO  USE 

HX-EXPOSURE  ASBESTOS 

HX-EXPS  HAZRD  BODY  FLUID  .. 
HX-EXP06URE  TO  LEAD 


HX-HEALTH  HAZARDS  NEC 

HX-HEALTH  HAZARD  NOS  

FAMILY  HX-GI  MAUGNANCY  ...... 

FM  HX-TRACH/BRONCHOG  MAL 
FAM  HX-tNTRATHORACIC  MAL  .. 

FAMILY  HX-BREAST  MAUG  

FAMILY  HX-URINARY  MAUG 

FAMILY  HX-LEUKEMIA  

FAM  HX-LYMPH  NEOPLAS  NEC  . 
FAMILY  HX-MAUGNANCY  NEC  ... 
FAMILY  HX-MAUGNANCY  NOS  .. 

FAM  HX-PSYCHIATRIC  COND 

FAMILY  HX-STROKE  

FAM  HX-NEUROLOG  DIS  NEC  .... 


11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
J1 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11  ' 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
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ICD-9 


ICD-9  Description 


MDC 


VI 73 
VI 74 
V175 
V176 
VI 77 
VI 78 
V180 
V181 
V182 
V183 
V184 
V185 
V186 
VI 87 
V188 
V190 
V191 
V192 
V193 
V194 
V19S 

vige 

VI 97 

V198 

V200 

V201 

V202 

■    V210 

V211 

V212 

V218 

V219 

V220 

V221 

•V222 

V230 

V231 

V232 

V233 

V234 

V235 

V237 

V238 

V239 

V240 

V241 

V242 

V2501 

V2502 

V2509 

V251 

V2S2 

V253 

V2540 

V2541 

V2S42 

V2543 

V2549 

V2S5 

V2S8 

V2S9 

V2eO 

V261 

V262 

V263 

V264 

V268 

V269 

•V270 

•V271 

•V272 

•V273 

•V274 

•V275 

•V276 

•V277 


FAM  HX-ISCHEM  HEART  DtS  

FAM  HX-CARDIOVAS  DIS  NEC 

FAMILY  HX-ASTHMA  

FAM  HX-CHR  RESP  COND  NEC  

FAMILY  HX-ARTHRITIS  

FAM  HX-MUSCLOSKL  DIS  NEC  

FAM  HX-DIABETES  MELUTUS  

FM  HX-£NDO^ETAB  DIS  NEC  

FAMILY  HX-ANEMIA  

FAM  HX-BLOOO  DISORD  NEC  

FAM  HX-MENTAL  RETARDAT  

FAMILY  HX-GI  DISORDERS 

FAMILY  HX-KIDNEY  DISEASE  

FAMILY  HX-GU  DISEASE  NEC  

FM  HX-INFECT/PARASIT  DIS  

FAMILY  HX-BLINDNESS  

FAMILY  HX-EYE  DISORD  NEC 

FAMILY  HX-DEAFNESS 

FAMILY  HX-EAR  DISORD  NEC 

FAMILY  HX-SKIN  CONDITION  _. 

FAM  HX-CONGEN  ANOMALIES 

FAMILY  HX-ALLERQIC  DIS  

CONSANGUINITY 

FAMILY  HX-CONDITION  NEC  

FOUNDLING  HEALTH  CARE _. 

CARE  OF  HEALTHY  CHLD  NEC 

ROUTIN  CHILD  HEALTH  EXAM  

RAPID  CHILDHOOD  GROWTH 

PUBERTY  

ADOLESCENCE  GROWTH  NEC 

CONSTIT  STATE  IN  DEV  NEC 

CONSTIT  STATE  IN  DEV  NOS 

SUPERVIS  NORMAL  1ST  PREG 

SUPERVIS  OTH  NORMAL  PREG  ..... 

PREG  STATE,  INCIDENTAL „.., 

PREG  W  HX  OF  INFERTIUTY 

PREG  W  HX-TROPHOBLAS  DIS 

PREG  W  HX  OF  ABORTION  

GRAND  MULTIPARITY 

PREG  W  POOR  OBSTETRIC  HX  

PREG  W  POOR  REPRODUCT  HX 

INSUFRCNT  PRENATAL  CARE 

SUPRV  HIGH-RISK  PREG  NEC  

SUPRV  HIGH-RISK  PREG  NOS  

POSTPART  CARE  AFTER  DEL 

POSTPART  CARE-LACTATION 

ROUT  POSTPART  FOLLOW-UP  

PRESCPIP-ORAL  CONTRACEPT  

INITIATE  CONTRACEPT  NEC  

CONTRACEPTIVE  MANQMT  NEC 

INSERTION  OF  lUD  

STERILIZATION „. 

MENSTRUAL  EXTRACTION 

CONTRACEPT  SURVEILL  NOS  

CONTRACEPT  PILL  SURVEIU 

lUD  SURVEILLANCE 

SRVL  MPLNT  SBDRM  CNTRCEP 

CONTRACEPT  SURVEILL  NEC  

NSRT  MPLNT  SBDRM  CNTRCEP 

CONTRACEPTIVE  MANGMT  NEC  

CONTRACEPTIVE  MANQMT  NOS 

TUBOPLASTY  OR  VASOPLASTV  „ 

ARTIFICIAL  INSEMINATION  „., 

PROCREATIVE  MGMT-INVEST  ...™ 

GENETIC  COUNSEUNG 

PROCREATIVE  MGMT^XUNSEL 

PROCREATIVE  MANGMT  NEC 

PROCREATIVE  MANGMT  NOS 

DEUVER-SINGLE  LIVEBORN  

DEUVER-SINGLE  STILLBORN 

DEUVER-TWINS,  BOTH  UVE  

DEL-TWINS.  1  NB.  1  SB  

DEUVER-TWINS,  BOTH  SB  

DEL-MULT  BIRTH,  ALL  UVE 

DEL-MULT  BRTH,  SOME  UVE ; 

DEL-MULT  BIRTH.  ALL  SB 


11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
57 
57 


57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
57 
11 
11 
11 
11 
11 
56 
11 
11 
11 
11 
It 
11 
11 
11 
11 
11 
11 
11 
IT 
11 
11 
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/ADDENDUM  F.— ICD-9  CODES  WITH  MAJOR  DIAGNOSTIC  CATEGORIES  (MDCS)  FOR  PAYMENT  OF  MEDICAL  VISITS  UNDER  THE 

HOSPITAL  OUTPATIENT  PPS— Continued 


ICD-9 


ICD-9  Description 


MDC 


•V279 

V280 

V281 

V282 

V283 

V284 

V285 

V288 

V289 

V290 

V291 

V292 

V298 

V299 

V3000 

V3001 

V301 

V302 

V3100 

V3101 

V311 

V312 

V3200 

V3201 

V321 

V322 

V3300 

V3301 

V331 

V332 

V3400 

V3401 

V341 

V342 

V3600 

V3501 

V361 

V362 

V3600 

V3601 

V361 

V362 

V3700 

V3701 

V371 

V372 

V3900 

V3901 

V391 

V392 

V400 

V401 

V402 

V403 

V409 

V410 

V411 

V412 

V413 

V414 

V415 

V4ie 

V417 

V418 

V419 

V420 

V421 

V422 

V423 

V424 

V42S 

V426 

V427 

V429 

V430 

V431 


OUTCOME  OF  DELIVERY  NQS  

SCREENING-CHROMOSOM  ANOM 

SCREEN-ALPHAFETOPROTEIN  

SCREEN  BY  AMNIOCENT  NEC  

SCREEN-FETAL  MALFORM  .._ „ 

SCREEN-FETAL  RETARDATK3N  ..... 

SCREEN-ISOIMMUNIZATION „. 

ANTENATAL  SCREENING  NEC 

ANTENATAL  SCREENING  NOS 

NB  OBSRV  SUSPCT  INFECT 

NB  OBSRV  SUSPCT  NEURLGCL  .... 
OBSRV  NB  SUSPC  RESP  COND  ... 
NB  OBSRV  OTH  SUSPCT  COND  ... 
NB  OBSRV  UNSP  SUSPCT  CNO  .... 

SINGLE  LB  IN-HOSP  W/O  CS  

SINGLE  LB  IN-HOSP  W  CS 

SINGL  UVEBRN-BEFORE  ADM  

SINGLE  UVEBORN-NONHOSP 

TWIN44ATE  LB-HOSP  W/O  CS „ 

TWIN-MATE  LB-IN  HOS  W  CS 

TWIN,  MATE  LB-BEFORE  ADM  

TWIN,  MATE  LB-NONHOSP  -.... 

TWIN-MATE  SB-HOSP  W/O  CS  ...... 

TWIN-MATE  SB4<0SP  W  CS  -„. 

TWIN.  MATE  S&BEFORE  ADM  — 

TWIN,  MATE  SB-NONHOSP — 

VN\H4iOS-tH  HOSP  YIIO  CS 

TWIN-NOS-IN  HOSP  W  CS  

•TWIN  NOS-BEFORE  ADMISSN  . — 

TWIN  NOS-NONHOSP  

OTH  MULT  LB410SP  W/O  CS  

OTH  MULT  LBHN  HOSP  W  CS  ' 

OTH  MULT  NB-BEFORE  ADM 

OTH  MULTIPLE  NB-N0NH08P 

OTH  MULT  S840SP  W/O  CS 

OTH  MULT  SB4N  HOSP  W  CS  . 

OTH  MULT  SB-BEFORE  ADM 

OTH  MULTIPLE  S8-N0NH0SP 

MULT  LB/SB-IN  HOS  W/O  CS 

MULT  LB/SB-IN  HOSP  W  CS 

MULT  NB/S&«EFORE  ADM 

MULTIPLE  NB/S8-N0NH0SP 

MULT  BRTH  N0&4OS  W/O  CS  ..... 
MULT  BIRTH  NOS-HOSP  W  CS  — 
MULT  BRTH  NOS-BEFORE  ADM  .... 

MULT  BIRTH  N0S-NONH06P  

LIVEBORN  NOS-HOSP  W/O  CS  ..... 

LIVEBORN  N0S4I0SP  W  CS 

LIVEBORN  NOS-BEFORE  ADM 

UVEBORN  NOS-NONHOSP 

PROBLEMS  WITH  LEARNING 

PROB  WITH  COMMUNICATION  — 

MENTAL  PROBLEMS  NEC 

BEHAVIORAL  PROBLEMS  NEC  — 
MENTAL/BEHAVIOR  PROS  NOS  — 

PROBLEMS  WITH  SIGHT 

EYE  PROBLEMS  NEC  

PROBLSmS  WITH  HEARING 

EAR  PROBLEMS  NEC 

VOICE  PRODUCTION  PROBLEM  _. 
SMEUANO  TASTE  PROBLEM  — 

PR0BLB4  W  SWALLOWING  

SEXUAL  FUNCTION  PROBLEM  — 
PROBL  W  SPECIAL  FUNC  NEC  — 
PROBL  W  SPECIAL  FUNC  NOS  -„. 
KIDNEY  TRANSPLANT  STATUS 
HEART  TRANSPLANT  STATUS  . 
HEART  VALVE  TRANSPLANT .... 
SKIN  TRANSPLANT  STATUS  — 
BONE  TRANSPLANT  STATUS  ... 
CORNEA  TRANSPLANT  STATUS  . 
LUNG  TRANSPLANT  STATUS  — 

UVER  TRANSPLANT  STATUS 

TRANSPLANT  STATUS  NOS 

EYE  REPLACEMENT  NEC 

LENS  REPLACEMENT  NEC 


57 
57 
57 
57 
57 
57 
57 
57 
11 
11 
11 
11 
11 
57 
57 
57 
57 
57 
57 
57 
57 
57 
67 
57 
57 
57 
67 
57 
67 
57 
57 
67 
67 
57 
57 
67 
57 
57 
67 
57 
67 
67 
67 
67 
67 
67 
57 
57 
57 
91 
91 
•1 
•1 
•1 
11 
11 
11 
11 
11 
11 
11 
91 
91 
91 
63 
36 
36 
18 
24 
68 
33 
41 
11 
68 
11 


1CO-9  Codas 


by  an 


araoedaa  thai  ara  not  vaM  as  a  r 


llDrtM«WL 


47092 


Federal  Register/Vol.  63,  No.  173/Tuesday.  September  8,  1998/Propd8ed  Rules 


AooeNDUM  F.— lCD-9  Codes  with  Major  Diagnostic  Categories  (MOCs)  for  Payment  of  Meocal  Visits  Under  the 

Hospital  Outpatient  PPS— Continued  .^.  ■ .  ~ 


•m^if^mim-^t^*- 


ICD-9 


iCD-e  Oeaoiption 


^dmimmmimmmttm^aimim 


M0& 


V432 

V433 

V434 

V435 

V4360 

V4361 

V4362 

V4363 

V4364 

V4366 

V4366 

V4369 

V437 

V4381 

\M382 

V4389 

V440 

V441 

V442 

V443 

V444 

V445 

V446 

V447 

V448 

V449 

V4S00 

V4S01 

V4502 

V4509 

V461 

V4S2 

V4S3 

V4S4 

V4561 

V4562 

V4S69 

V4S81 

V45e2 

V4583 

V4S89 

V460 

V461 

V468 

V469 

ViTO 

V471 

V472 

V473 

V474 

V475 

V479 

V480 

V481 

V482 

V483 

V484 

V486 

V486 

V487 

V488 

V48» 

V490 

V491 

V4a2 

V493 

V484 

V495 

V4960 

V4961 

V4962 

V4963 

V4964 

V4965 

V4966 

V4967 


HEART  replacement  NEC  -... 
HEART  VALVE  REPLAC  NEC  ..... 
BLOOD  vessel  REPLAC  NEC  . 
BLADDER  REPLACEMENT  NEC . 

JOINT  REPLACED  UNSPCF „. 

JOINT  REPLACED  SHOULDER  .. 

JOINT  REPLACED  ELBOW 

JOINT  REPLACED  WRIST 

JOINT  REPLACED  HIP  

JOINT  REPLACED  KNEE 


36 
36 
36 
53 


JOINT  REPLACED  ANKLE 

OTH  SPCF  JOINT  REPLACED 

LIMB  REPLACEMENT  NEC 

LARYNX  REPLACEMENT 

BREAST  REPLACEMENT 


24 


ORGANHISS  REPLACMNT  NEC 

TRACHEOSTOMY  STATUS 

GASTROSTOMY  STATUS 

ILEOSTOMY  STATUS  ..„ — 

COLOSTOMY  STATUS  


ENTEROSTOMY  STATUS  NEC , 

CYSTOSTOMY  STATUS  ...„ 

URINOSTOMY  STATUS  NEC  „.. 
ARTIFIOAL  VAGINA  STATUS  ...... 

ARTIF  OPEN  STATUS  NEC 

ARTIF  OPEN  STATUS  NOS  

STATUS  CARDC  DVCE  UNSPCF 
STATUS  CARDIAC  PACEMAKER 
STATUS  AUTM  CRD  DFBRLTR 
STATUS  OTH  SPCF  CROC  DVC  __ 

RENAL  DIALYSIS  STATUS 

VENTRICULAR  SHUNT  STATUS  ™ 

INTESTINAL  BYPASS  STATUS 

ARTHRODESIS  STATUS  

PRSC  NTRUTR  CNTRCPTV  DVC  .... 
PRSC  SBORML  CNTRCP  MPLNT 

PRSC  OTHER  CNTRCPTV  DVC 

AORTOCORONARY  BYPASS  

STATUS-POST  PTCA __. 

BREAST  IMPL  REMOV  STATUS 

POSTSURGCAL  STATES  NEC  . 

DEPENDENCE  ON  ASPIRATOR  

DEPENDENCE  ON  RESPIRATOR  „ 

MACHINE  DEPENDENCE  NEC 

MACHINE  DEPENDENCE  NOS 

INTERN  ORGAN  DEFICIENCY 

MECH  PROB  W  INTERNAL  ORG  ^. 
CARDK3RESPIRAT  PROSL  NEC  — . 
DIGESTIVE  PROBLEMS  NEC  ... 


URINARY  PROBLEMS  NEC 

GENITAL  PROBLEMS  NEC  

PROBL  W  INTERNAL  ORG  NOS  . 

DEFK:iENaES  OF  HEAD .„ 

DEFK^ENCIES  NECK/TRUNK 

MECHANCAL  PROB  W  HEAD 

MECH  PROB  W  NECK  &  TRUNK  . 
SENSORY  PROBLEM  W  HEAD  „. 
SENSOR  PROB  W  NECK/TRLJNK 

DISFK3UREMENTS  OF  HEAD 

DISFK3UREMENT  NECKHIVJNK  . 
PROB-HEADMECK/TRUNK  NEC  . 
PROB-HEAtVNECK/TRUNK  NOS  . 
DEFICIENCIES  OF  UMBS „ 


MECHANK^L  PROB  W  UMBS 
MOTOR  PROBLEMS  W  UMBS  .... 
SENSORY  PROBLEMS  W  LIMBS 
0ISFK3UREMENTS  OF  UMBS  . 

UMB  PROBLEMS  NEC  

STATUS  AMPUT  UP  LMB  NOS 

STATUS  AMPUT  THUMB _. 

STATUS  AMPUT  OTH  FINGERS  . 

STATUS  AMPUT  HAND  

STATUS  AMPUT  WRIST  ..... 


STATUS  AMPUT  BELOW  ELBOW 
STATUS  AMPUT  ABOVE  ELBOW  . 
STATUS  AMPUT  SHOULDER 


1CO-0  CodM  pr«ead«d  by  an  mImMi  »•  codM  Iwi  ar*  not  vaH  M  a  iMMM  tor  tw  vWL 
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ADDENDUM  F.— IC[>-9  CODES  WITH  MAJOR  DIAGNOSTIC  CATEGORIES  (MDCS)  FOR  PAYMENT  OF  MEDCAL  VISITS  UNDER  THE 

HOSPITAL  Outpatient  PPS— Continued 


CD-d 


ICD^  Description 


MOC 


V4970 

V4971 

V4972 

V4973 

V4974 

V4975 

V4976 

V4977 

V4g8 

V499 

V500 

V501 

V502 

V503 

VS041 

V5042 

VS049 

V508 

V509 

V51 

VS20 

V521 

VS22 

VS23 

V524 

VS28 

VS29 

VS31 

V532 

V533 

V5331 

V5332 

V5339 

V534 

V535 

V536 

V537 

V538 

V539 

V540 

V54« 

V549 

V560 

V551 

VS62 

V553 

VS54 

VSS5 

V566 

V557 

V568 

V559 

V560 

V561 

V568 

V570 

V571 

V5721 

V5722 

V573 

V574 

V5781 

V5789 

V579 

V580 

V581 

V582 

V583 

V584 

\^841 

>^849 

V585 

V5861 

>^869 

V5881 

■VS882 


status  AMPUT  LWR  LMB  NOS  .. 

status  amput  great  toe  

status  amput  othr  toe(s)  .... 

status  amput  foot  

status  amput  ankle 

status  amput  below  knee  ... 
status  amput  above  knee  ..„ 

status  amput  hip  

probl  influ  health  nec 

probl  influ  health  nos  „; 

hair  transplant  

plastk;  surgery  nec 

routine  qrcumcision  .._ 

ear  piercing 

prphylct  orgn  rmvl  brst  ... 
prphylct  orgn  rmvl  ovary 
prphylct  orgn  rmvl  other 

elective  surgery  nec  

elective  surgery  nos  

aftercare  w  plastic  surg  .. 

fitting  artificial  arm ™ 

fitting  artificial  leg „.. 

rtting  artificial  eye 

fitting  dental  prosthes  ...... 

fit/adj  breast  pros/impl 

fitting  prosthesis  nec  

fitting  prosthesis  nos  „ 

fit  contact  lens/glasses  .... 

adjustment  hearing  aid 

adjust  cardiac  pacemaker* 

ftng  cardiac  pacemaker 

ftnq  autmtc  drbrillator  .... 

ftng  oth  cardiac  devtce 

fit  orthodontic  device 

fit/adj  intes  appl  nec  

fitting  urinary  devkjes 

rt  orthopedic  devices  

adjustment  of  wheelchair  . 
aojustmnt  device  nec/nos  ... 

removal  int  fixatk3n  dev 

orthopedic  aftercare  nec  . 
orthopedk;  aftercare  nos  . 

atten  to  tracheostomy 

atten  to  gastrostomy  

atten  to  ileostomy  

atten  to  colostomy  


ATTEN  TO  ENTEROSTOMY  NEC 

ATTEN  TO  CYSTOSTOMY  _. 

ATTEN  TO  URINOSTOMY  NEC  ... 

ATTEN  ARTIRCIAL  VAGINA  _ 

ATTN  TO  ARTIF  OPEN  NEC  

ATTN  TO  ARTIF  OPEN  NOS 

RENAL  DIALYSIS  ENCOUNTER  .. 

RT/ADJ  DIALYSIS  CATHETR 

DIALYSIS  ENCOUNTEa  NEC 

BREATHING  EXEROSES „ 

PHYSICAL  THERAPY  NEC 

ENCNTR  OCCUPATNAL  THRPY  . 
ENCNTR  VOCATK)NAL  THRPY  ... 

SPEECH  THERAPY 

ORTHOPTIC  TRAINING 

ORTHOTK;  TRAINING  


REHABIUTATK3N  PROC  NEC 

REHABIUTATK3N  PROC  NOS  

RADIOTHERAPY  ENCOUNTER  ... 
CHEMOTHERAPY  ENCOUNTER  . 
BLOOD  TRANSFUSK3N,  NO  DX  .. 
*TTEN-SURG  DRESSNG«UTUR 
POSTSURG  AFTERCARE  NEC*  .. 
ENCNTR  PLND  PO  WND  CLSR  ... 
POSTOP  OTH  SPECFD  AFTRCR 
ORTHODONTICS  AFTERCARE  ... 
LONG-TERM  USE  ANTICOAGUL  . 

LONG-TERM  USE  MEDS  NEC  

RT/ADJ  VASCULAR  CATHETR  .... 
FIT/ADJ  NON-VSC  CATH  NEC  ..._ 


11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
18 
2A 
24 
11 
31 
18 
24 
24 
68 
31 
36 
11 
11 
11 
31 
41 
S3 
24 
24 
24 
11 
24 
24 
31 
41 
41 
41 
41 
53 
S3 
56 
11 
11 
11 

53 
11 
11 
11 
11 
11 
11 
24 
11 
11 
11 
11 
11 
11 
11 
11 
11 
31 
36 
11 
11 


*K:(>-9  Codas  preceded  by  an  aslMisk  ara  code*  Ihal  are  nol  vaNd  a>  a  rMSon  tar  ttw  vM. 


47994  Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Proposed  Rules 


Addendum  F.— lCI>-9  Codes"  With  Major  Diagnostic  Categories  (MDCs)  for  Payment  of  Medical  Visits  Under  the 

Hospital  Outpatient  PPS— Continued 


ICO-9 


V5869 

V589 

V5901 

V5902 

V5909 

V591 

V592 

V593 

V594 

V595 

V596 

V598 

V599 

V600 

V601 

V602 

V603 

V604 

V605 

V606 

V608 

V609 

V610 

V6120 

V6121 

V6129 

V613 

V6141 

V6149 

V615 

V616 

V617 

V618 

V619 

V620 

V621 

V622 

V623 

V624 

V625 

V626 

V6281 

V6282 

V6289 

V629 

V630 

V631 

V632 

V638 

V639 

V640 

V641 

V642 

V643 

V650 

V651 

V652 

V653 

V6540 

V6541 

V6542 

V6543 

V6544 

V6545 

V6549 

V655 

V658 

V659 

V660 

V661 

V662 

V663 

V664 

V665 

V666 

V669 


ICO-9  Description 


OTHER  SPECFIED  aftercare 

aftercare  NOS  • •• — 

blood  DONOR-WHOLE  BLOOD  - ; ,.....,...; .. 

BLOOD  donor-stem  CELLS ■ •• — 

BLOOD  DONOR  NEC •• 

SKIN  DONOR 

BONE  DONOR  • 

BONE  MARROW  DONOR • 

KIDNEY  DONOR —. ••• 

CORNEA  DONOR 

LIVER  DONOR •: 

ORG  OR  TISSUE  DONOR  NEC — 

ORG  OR  TISSUE  DONOR  NOS  - 

LACK  OF  HOUSING  : 

INADEQUATE  HOUSING  „ • 

ECONOMIC  PROBLEM ™.~ 

PERSON  LIVING  ALONE • — 

NO  FAMILY  ABLE  TO  CARE  '. 

HOLIDAY  RELIEF  CARE  . -.-..„ 

PERSON  IN  RESIDENT  INST .... .. 

HOUSING/ECONO  CIRCUM  NEC  --. . 

HOUSING/ECONO  CIRCUM  NOS — . . . 

FAMILY  DISRUPTION  - 

CNSL  PRNT-CHLD  PROS  NOS  ...: - ~ 

CNSL  VICTIM  CHILD  ABUSE  — ; 

PARENT-CHILD  PROBLEM  NEC  

PROBLEM  W  AGED  PARENT  

ALCOHOLISM  IN  FAMILY ~ 

FAMILY  HEALTH  PROBL  NEC  • — • 

MULTIPARITY 

ILLEGITIMATE  PREGNANCY  — ..„ , 

UNWANTED  PREGNANCY  NEC  .v . .. . 

FAMILY  CIRCUMSTANCES  NEC  "•• 

FAMILY  CIRCUMSTANCE  NOS  -. 

UNEMPLOYMENT  

ADVERSE  EFF-WORK  ENVIRON  

OCCUP  CIRCUMSTANCES  NEC  - ~ 

EDUCATIONAL  CIRCUMSTANCE -m 

SOCIAL  MALADJUSTMENT 

LEGAL  CIRCUMSTANCES  „ .. 

REFUSAL  OF  TREATMENT , ...- 

INTERPERSONAL  PROBL  NEC  ., 

BEREAVEMENT,  UNCOMPLICAT  „ ..... 

PSYCHOLOGICAL  STRESS  NEC  . 

PSYCHOSOCIAL  CIRCUM  NOS 

HOME  REMOTE  FROM  HOSPITL ; . 

NO  MEDICAL  SERV  IN  HOME  ." ^ . 

WAIT  ADM  TO  OTH  FACILITY  .;r.™Ti.. 

NO  MED  FACILITIES  NEC  . .. . 

NO  MED  FACILITIES  NOS 

NO  VACCIN/CONTRAINDICAT 

NO  PROC/CONTRAINDICATION ;. v 

NO  PROC/PATIENT  DECISION  ™ — — ..».. 

NO  PROC  FOR  REASONS  NEC  „.. ., ~ 

HEALTHY  PERSON  W  SICK  ™ . 

PERSON  CONSULT  FOR  ANOTH  

PERSON  FEIGNING  ILLNESS . „ 

DIETARY  SURVEIL/COUNSEL  ™.^ 

COUNSELING  NOS  ;. ; 

EXERCISE  COUNSELING  

COUNSLNG  SBSTN  USE  ABUSE  

COUNSELING  INJRY  PREVENT  . 

HIV  COUNSELING _ — . . 

CONSLN  OT  SEX  TRNSMT  DIS ...... 

OTHER  SPECFD  COUNSELING : . 

PERSN  W  FEARED  COMPLAINT . 

REASON  FOR  CONSULT  NEC .-... 

REASON  FOR  CONSULT  NOS  . 

SURGICAL  CONVALESCENCE 

RADIOTHERAPY  CONVALESCEN ™ 

CHEMOTHERAPY  CONVALESCEN .. 

MENTAL  DIS  CONVALESCENCE  ..... 

FRACTURE  TREATMNT  CONVAL  _.- -.. 

CONVALESCENCE  NEC . 

COMB  TREATMENT  CONVALES 

CONVALESCENCE  NOS  - 


MDC 


11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
56 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
91 
1 
1 
1 
1 
1 
91 
91 
82 
91 
11 
91 
11 
86 
97 
11 
91 
91 
91 
1 
1 
1 
1 
1 
1 
1 
1 
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ICD-9 


ICD-9  Description 


MOC 


V670 

V671 

V672 

V673 

V674 

V6751 

V6759 

V676 

V679 

V680 

V681 

V682 

V8881 

V6889 

V689 

V890 

V691 

V692 

V693 

V698 

V699 

V700 

V701 

V702 

V703 

V704 

V705 

V706 

V707 

V708 

V709 

V7101 

V7102 

V7109 

V711 

V712 

V713 

V714 

V715 

V716 

V717 

V718 

V719 

V720 

V721 

V722 

V723 

V724 

V725 

V726 

V727 

V7281 

V7282 

V7283 

V7284 

V7285 

V729 

V730 

V731 

V732 

V733 

V734 

V735 

V736 

V7388 

V7389 

V7398 

V7389 

V740 

V741 

V742 

V743 

V744 

V745 

W46 

V748 


SURGERY  FOaOW-UP  

RADIOTHERAPY  FOLLOW-UP 

CHEMOTHERAPY  FOLLOW-UP 

PSYCHIATRIC  FOUOW-UP  ..._ 

FU  EXAM  TREATD  HEALED  FX  

HIGH-RISK  RX  NEC  EXAM 

FOLLOW-UP  EXAM  NEC' 

COMB  TREATMENT  FOLLOW-UP  ... 

FOLLO¥V4>P  EXAM  NOS 

ISSUE  MEDICAL  CERTIFICAT 

ISSUE  REPEAT  PRESCRIPT  

REQUEST  EXPERT  EVIDENCE  

REFERRAL-NO  EXAMHflEAT 

AOMtNISTRTVE  ENCOUNT  NEC  

ADMINISTRTVE  ENCOUNT  NOS 

LACK  OF  PHYSICAL  EXERCSE 

INAPPRT  D»ET  EAT  HABITS  _.. 

HIGH-RISK  SEXUAL  BEHAVR 

GAMBLING  AND  BETTING  

OTH  PRBLMS  RLTD  LFSTYLE 

PR8LM  RLTD  LFSTYLE  NOS 

ROUTINE  MEDICAL  EXAM 

PSTGH  EKAM-AUTHORITY  REQ 

GEN  PSYCHIATRIC  EXAM  NEC  

MED  EXAM  NEC-ADMIN  PURP  

EXAM4IIE0KXXEGAL  REASONS  ... 
HEALTH  EXAM-6R0UP  SURVEY  „. 

HEALTH  EXAM-POP  SURVEY  

eXAM-CUNICAL  RESEARCH 

GENERAL  MEDKVkL  EXAM  NEC  ..... 
GENERAL  MEOK>L  EXAM  NOS  .:... 

OeSV-ADULT  ANTISOC  BEHAV 

OBSV-ADOLESC  ANTISOC  BEH  

OBSERV-MENTAL  COND  NEC  

0B6V-SU8PCT  MAL  NEOPIASM  .... 

OBSERV-SUSPECT  TB 

OBSERV-WORK  ACCTDENT 

OBSERV-ACCIDENT  NEC  ...:. 

OBSERV  FOLLOWING  RAPE 

observ-inflicted  wj  nec  

obs^usp  caroiovasc  013 

observ-suspect  cond  nec 

observ-suspect  cond  nos  — 

eye  &  vision  examinatk3n 

ear  &  hearing  exam ;.-. 

dental  examination  .._ _.. 

gynecologk;  examination  . — 
preg  exam-preq  unconrrm  ... 

radiological  exam  nec  

laboratory  examination 

SKIN/SENSmZATlON  TESTS  

PREOP  CAROtOVSCLR  EXAM  

PREOP  RESPIRATORY  EXAM 

OTH  SPCF  PREOP  EXAM 

PREOP  EXAM  UNSPCF 

OTH  SPECIFIED  EXAM  

EXAMINATION  NOS .- 

SCREENING-POUOMYEUnS 

SCREENING  FOR  SMALLPOX 

SCREENING  FOR  MEASLES  

SCREENING  FOR  RUBELLA 

SCREENING-YELLOW  FEVER 

SCREENING-ARBOVIRUS  OiS  .. 

SCREENING  FOR  TRACHOMA 

SCRN  OTH  SPCF  CHLMYD  DIS 

SCRN  OTH  SPCF  VIRAL  DIS  

SCRN  UNSPCF  CHLMYD  DIS 

SCRN  UNSPCF  VIRAL  DIS 

SCREENING  FOR  CHOLERA 

SCREENING-PULMONARY  TB  

SCREENING  FOR  LEPROSY  

SCREENING  FOR  DIPHTHERIA  

SCREEN-BACT  CONJUNCTIVIT  — 

SCREEN  FOR  VENERAL  013 

SCREENING  FOR  YAWS 

SCREEN-BACTERIAL  OIS  NEC  ....... 


11 
11 
11 
91 
11 
11 
11 
11 
11 
91 
11 
11 
11 
11 
11 
11 
11 
97 
91 
91 
91 
11 
91 
91 
11 
11 
11 
11 
11 
11 
11 
91 
91 
91 
88 
11 
11 
11 
91 
11 
11 
11 
11 
68 
31 
31 
56 
56 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 
11 


ICO-9  Codw  prwadad  by  an 
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ICD-9 


V749 
V750 
V751 
V752 
V753 
V754 
V755 
V756 
V757 
V758 
V759 
V760 
V762 
V763 
V7641 
V7642 
V7643 
V7649 
V768 
V769 
V770 
V771 
V772 
V773 
V774 
V775 
V776 
V777 
V778 
V779 
V780 
V781 
V782 
V783 
V788 
V789 
V790 
V791 
V792 
V793 
V798 
V799 
V800 
V801 
V802 
V803 
V810 
V811 
V812 
V813 
V814 
V815 
V816 
V820 
V821 
V822 
V823 
V824 
V825 
V826 
V828 
V829 


ICD-9  Description 


screen-bacterial  DIS  NOS 

screen-rickettsial  dis 

screening  for  malaria 

screen  for  leishmaniasis 

screen-trypanosomiasis 

screen-mycotic  infect 

screen-schistosomiasis 

screen  for  filariasis 

screen  for  helminthiasis 

screen-parasitic  dis  NEC 

screen  for  infec  dis  nos 

screen  mal  neop-resp  org  

screen  MAL  NEOP-CERVIX  

SCREEN  MAL  NEOP-BLADDER  

SCREEN  MAL  NEOP-RECTUM  

SCREEN  MAL  NEOP-ORAL  CAV  

SCREEN  MAL  NEOP-SKIN  

SCREEN  MAL  NEOP-SITE  NEC 

SCREEN-NEOPLASM  NEC 

SCREEN-NEOPLASM  NOS  

SCREEN-THYROID  DISORDER  

SCREEN-DIABETES  MEaiTUS 

SCREEN  FOR  MALNUTRITION 

SCREEN-PHENYLKETONURIA  

SCREEN  FOR  GALACTOSEMIA  „... 

SCREENING  FOR  GOUT  

SCREEN-CYSTIC  FIBROSIS  

SCREEN-INBORN  ERR  METAB  

SCREENING  FOR  OBESITY 

SCREEN-ENDOC/NUT/MET  NEC 

SCREEN-IRON  DEFIC  ANEMIA  

SCREEN-DEFIC  ANEMIA  NEC 

SCREEN-SICKLE  CELL  DIS  

SORN-HEMOGLOBINOPATH  NEC 

SCREEN-BLOOD  DIS  NEC 

SCREEN-BLOOD  DIS  NOS 

SCREENING  FOR  DEPRESSION 

SCREENING  FOR  ALCOHOLISM 

SCREEN-MENTAL  RETARDAT  

SCREEN-DEVELOPMENT  PROB 

SCREEN-MENTAL  DIS  NEC 

SCREEN-MENTAL  DIS  NOS 

SCREEN-NEUROLOGICAL  COND 

SCREENING  FOR  GLAUCOMA 

SCREENING-EYE  COND  NEC  

SCREENING  FOR  EAR  DIS 

SCRN-ISCHEMIC  HEART  DIS  

SCREEN  FOR  HYPERTENSION  

SCREEN-CARDIOVASC  NEC  : 

SCREEN-BRONGH/EMPHYSEMA 

SCREEN-RESPIR  COND  NEC  

SCREEN  FOR  NEPHROPATHY  ...„, 

SCREEN  FOR  GU  COND  NEC 

SCREEN  FOR  SKIN  COND  

SCREEN-RHEUMATOID  ARTHR 

SCREEN-RHEUMAT  DIS  NEC 

SCREEN<X)NG  HIP  DISLOCAT  

POSTNAT  SCREEN-CHROM  ABN  

SCREEN-CONTAMINATION  NEC  

MULTIPHASIC  SCREENING  

SCREEN  f  OR  CONDITION  NEC 

SCREEN  FOR  CONDITION  NOS  


MDC 
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Addendum  G.— CPT  Codes  Which 
Would  be  Paid  Only  as  Inpatient 
Procedures— Continued 


CPTV 
HCPCS2 

HOPD 

Status 

indicator 

Descriplion 

15756 
15757 
15758 
19200 

C 
C 
C 
C 

Free  muscle  flap,  microvasc 
Free  skin  flap,  microvasc 
Free  fascial  flap,  microvasc 
Removal  of  t>reast 

CPTV 
HCPCS* 

HOPD 

Status 

indicator 

Description 

19220 
19240 
19260 
19271 

C 
C 
C 
C 

Removal  of  breast 
Removal  of  t)reast 
Removal  of  chest  wall  lesion 
Revision  of  chest  wall 

CPTV 
HCPCS* 

HOPD 

status 

indicator 

Description 

19272 
19361 
19364 
19367 

C 
C 
C 
C 

Extensive  chest  wall  surgery 
Breast  reconstruction 
Breast  reconstmctlon 
Breast  reconstruction 

ADDENDUM      G.— CPT      CODES      WHJCH 

Would  be  Paid  Only  as  Inpatient 
Proceoures— Continued 


CPTV 
HCPCS* 


19368 

19369 

20100 

20101 

20102 

20103 

20150 

20660 

20661 

20662 

20663 

20664 

20602 

2080& 

20608 

20616 

20622 

20824 

206Z7 

20838 

20930 

20931 

20936 

20837 

20838 

20966 

20966 

208S7 

20962 

20969 

20970 

20972 

20873 

21046 

21137 

21138 

21139 

21141 

21142 

21143 

21145 

21146 

21147 

21  ISO 

21151 

21154 

21156 

21159 

21160 

21172 

21175 

21179 

21180 

21182 

21183 

21184 

21188 

21193 

21194 

21196 

21196 

21198 

21M7 

21256 

21256 

21261 

21263 

21286 

21344 

21346 

21347 

21348 

21366 


HOPD 

status 

irtdicator 


0 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

0 

c 
c 
c 
c 
c 
c 
c 

0 

c 
c 
c 
c 
c 

0 

c 
c 
c 
c 

0 

c 
c 
c 
c 

0 
0 

c 
c 

0 

c 

0 
0 

c 
c 
c 

0 

c 
c 
c 

0 

c 

0 

c 
c 
c 
c 
c 
c 
c 
c 

0 
0 
0 

c 
c 


usscnpDon 


Breast  reconstruction 
Breast  leconstfuction 
Explore  wound,  neck 
Explore  wound,  chasl 
Ejqjiore  woundi  aiMlonien 
Ej^tore  wound,  extremity 
EadM  epiphyseal  bar 
Apply,raniave  iixslion  device 
Application  of  head  txace 
Application  o(  paMs  txaoe 
Appication  of  thigh  braca 
Halo  brace  appication 
Replantation,  arm,  complete 
Replant  toraarm,  compMe 
Replantation,  hand,  conv>iete 
Replantation  digit.  comptBta 
Replantation  digit,  complete 
Replantation  thumb,  compleie 
Replantation  thumb,  complete 
Replantation,  loot,  complelB 
Spinal  bone  aHogralt 
Spinal  bone  aHogreft 
Spinal  bone  autoiBrait 
Spinal  borte  autograft 
SpkMrt  bone  autograft 
RMla  bona  graft,  microvasc 
Mac  bone  graft,  microvasc 
Ml  borte  graft,  microvasc 
Other  bona  graft,  microvasc 
Bona/skin  graft,  microvasc 
oonarsnn  gran,  isac  crest 
Bone-sMn  graft,  metatarsal 
Bona-sUn  graft,  great  toe 
Extensive  taw  surgery 
Reduction  of  lorehead 
Reducuon  ol  forehead 
Reduction  o(  iorshead 
Reconstruct  midface,  lefoN 
Reconstruct  midtace,  letoit 
Reconstruct  midlaca,  latort 
Reconstruct  mKtIaca,  latort 
Reconstruct  midlaca,  latort 
Reconstruct  midfaca,  lotort 
Reconstruct  midlaca,  latort 
Reconstruct  midtaca,  latort 
Raoonstruct  lUHllaca,  lotort 
natLniiliiii'l  midfaca,  Istort 
Raconstruct  midfaca,  Istort 
Reconstruct  midfaca,  Istort 
Reconstruct  orblt/lorehead 
Raconstruct  ort)il/toratiaad 
Reconstruct  entire  forshaad 
Reconstruct  snUre  forshaad 
Reconstruct  cranial  bona 
Reconstruct  cranial  txma 
Raoonstruct  cranial  bone 
naooraDUCDon  or  iiKwaia 
rieiuimlnii  I  lowar  jsw  borte 
Raoonsbuct  lowar  jaw  tiona 
Raconsliuot  lowar  Jaw  bona 
Reconstruct  lowar  Jaw  bona 
Rseonstruct  kMar  Jmr  bona 
Raoonabuct  lowar  Jawbone 
Reconstruct  lower  Jaw  txma 
nsconsuucDon  ci  omi 


Repair  of  sinua  fracture 
Repair  of  noaa^Bw  fracture 
Repair  o(  noaa^  fracture. 
Repair  of  rxMo/jaw  fracture 
Rspair  chask  bona  fracture 


ADDENDUM      G.— CPT      CODES      WHCH 

WOULD  BE  Paid  Only  as  Inpatib4t 
Procedures— Continued 


CPTV 
HCPCS* 


21360 

21365 

21366 

21386 

21386 

21387 

21390 

21385 

21406 

21407 

21408 

21422 

21423 

21431 

21432 

21433 

21435 

21436 

21470 

21495 

21510 

21667 

21615 

21616 

21620 

21827 

21630 

21632 

21705 

21740 

21750 

21810 

21825 

22100 

22101 

22102 

22103 

22110 

22112 

22114 

22116 

22210 

22212 

22214 

22216 

22220 

22222 

22224 

22226 

22325 

22326 

22327 

22328 

22548 

22554 

22566 

22568 

22566 

22590 

22S96 

22600 

22610 

22612 

22614 

22630 

22632 

22800 

22802 

22604 

22806 

22810 

22812 

22818 


C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 

0 
0 

c 
c 
c 
c 
c 
c 
c 
c 
c 

0 
0 
0 

c 
c 
c 

0 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

0 

c 
c 
c 


DeschpUon 


Repair  cheek  bone  fracture 
Repair  cheek  borte  fracture 
Repair  cheek  bone  fracture 
^  Reftair  eye  socket  fracture 
Repair  eye  socket  fracture 
Repair  eye  socket  fracture 
Repair  eye  sockst  fracture 
Repair  eye  socket  fracture 
RsJMir  aye  sockst  fracture 
Rspair  aye  socket  fracture 
Repair  aye  socket  fracture 
(Repair  mouth  roof  fracture 
Repak^  mouth  roof  fracture 
Treat  crantofacial  fracture 
Repair  crarttofacial  fracture 
Repair  crantofacial  fracture 
Repair  craniotacial  fracture 
Repair  crantofacial  fracture 
Repair  tower  jaw  fracture 
Repair  hyoto  bone  fracture 
Dratoage  of  bone  lesion 
Remove  tumor,  neck  or  cheat 
Removal  of  rib 
Removal  of  rto  srtd  nen^aa 
Partial  removal  of  stamum 
•Sternal  debridement 
Extensive  sterrHim  surgery 
Extensive  sternum  surgsry 
Reviston  of  neck  musdaM) 
Recortstrudion  of  sternum 
Repair  of  sternum  separatton 
Treatment  of  rib  fractuta(s) 
Repair  sternum  fracture 
Remove  part  of  neck  vertebra 
Remova  part,  thorax  vertebra 
Remove  part,  lumbar  vertebra 
Remove  extra  spine  segment 
Remove  part  of  neck  vertebra 
Remove  part,  thorax  vertebra 
Remova  part,  tombar  vertebra 
Remova  extra  spine  ssgmarx 
Raviston  of  neck  spina 
Revision  of  thorax  ipirte 
Raviston  of  lumbar  spine 
Revisa,  extra  spine  segment 
Revision  of  naiik  spine 
Revision  of  thorax  spina 
Reviston  of  lumbar  spine 
Revise,  extra  spine  segment 
Repair  of  spine  fracture 
Rspair  neck  spine  fracture 
Repair  thorax  spina  fracture 
Rspair  each  add  spma  Ix 
Neck  spine  fustan 
Neck  spina  fusion 
Thorax  spina  ftnton 
Lumbar  spina  fusion 
Addfttontf  spinal  fuston 
Spina  &  stall  apinsi  fuston 
Nack  spinal  fustan 
necR  spate  nision 
Thorax  spine  fusion 
Lunttar  spine  fuston 
Spine  fusion,  extra  segmert 
Lumbar  spine  fuston 
Spitta  fusion,  extra  segmert 
Fuston  of  spine 
Fuston  of  spine 
Fusion  of  spirte 
Fusion  of  spine 
Fuatanofspine 
Fuston  of  spine 
Kyphactomy,  1-2  j 


ADDENDUM      Q.— CPT      COOES      WHICH 
WOULD    BE    PAID    ONLY    AS    INPATIENT 
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CPTV 
HCPCS* 

HOPD 

Description 

22819 

C 

rrteras 

22830 

c 

22640 

c 

hteert  spirte  ftxatton  device 

22841 

c 

Insert  spine  fixaitan  device 

22842 

c 

htaert  spine  ftxrton  device 

22843 

c 

Insert  spine  fixaitan  d»rice 

22844 

C 

htaert  spirte  ftxatton  device 

22845 

c 

btsert  spine  ftxatton  device 

22846 

c 

msen  spats  nxsBon  ownce 

22847 

c 

Insert  spina  ftxattan  device 

22848 

c 

Inasrt  paMc  ftxation  device 

22849 

c 

neetsen  siwisi  itxanon 

22860 

c 

RsRtowa  spirte  fbution  device 

22851 

c 

Apply  spme  pRMlh  device 

22852 

c 

Remove  spine  fixation  device 

22866 

c 

Remove  spine  fbation  device 

c 

Orsin  shoukter  bone  leeton 

23125 

c 

fiemoval  of  rnlertifxtn 

23196 

c 

Removal  of  head  Of  humenn 

23200 

c 

Removal  of  coftar  bone       ~ 

23210 

c 

Rsntoval  of  sftoulderttlade 

23220 

c 

Partial  removal  of  humana 

23221 

c 

Partial  rentovat  ct  humerus 

23222 

c 

Partial  remove  of  humen« 

23332 

c 

Remove  shoulder  foreign 
body 

23306 

c 

Mutcte  iranslsf,  shouUsi/WHi 

23397 

c 

Musde  transfers 

23400 

c 

Fixaitan  of  shouklar  blade 

23440 

c 

RemovaVtraitspiant  isrtdon 

23470 

c 

Reconstruct  shoulder  Joirft 

23472 

c 

Reconstruct  shoulder  joint 

23900 

c 

AmpulBHon  of  arm  &  girdto 

23920 

c 

Amputattan  at  ahouklsr  joint 

24149 

c 

Radtaal  resection  of  etKMf 

24150 

c 

Extensiva  humerus  surgery 

24151 

c 

Extensive  humerus  surgery 

24152 

c 

Extsnsive  radtas  surgsry 

24153 

c 

Extsnsive  radius  surgsry 

24900 

c 

Amputation  of  upper  arm 

24920 

c 

AfnftMkm  of  upper  arm 

24930 

c 

Ampuiatton  talow-up  surgsry 

24931 

c 

Ampuiaia  uppsr  arm  ft  im- 
ptant 

24335 

c 

Raviston  ol  ampuiatton 

24840 

c 

Ravistan  of  upper  anti 

25170 

c 

Eidenaive  foraarm  surgery 

25390 

c 

Shorten  tadtaaMna 

25301 

c 

Lengtttan  rartkisAikta 

25392 

0 

Shortsn  radhjB  ft  ulna 

25393 

c 

LangBten  radtaa  ft  ukta 

25405 

c 

Rspak^altradtasorulrta 

25420 

c 

Rspait/graft  radtaa  ft  ulna 

25900 

0 

AmpulaMon  of  faraatm 

28006 

c 

Amputation  of  taeaim 

25809 

c 

AmpuMen  Idow-up  surgsry 

25915 

c 

Amputation  ot  forsarm 

25020 

c 

Amputate  hand  at  wrial 

2S924 

c 

Ampuiatton  taiaw-up  MOvy 

25027 

c 

Amputation  of  hand 

25831 

c 

Ampuiatton  tolmv-up  surgsry 

26661 

c 

Qraatloa  hartd  banalsr 

26663 

0 

Single  loe  haitd  transfer 

26664 

c 

OoUbto  to»hand  transisr 

j^kce* 

c 

Toa  joint  translsr 

26982 

c 

OrairtaoB  of  t)ona  lasian 

27006 

c 

htdstonofhiplsmton 

27008 

c 

ktciaton  of  hip  isndDns 

27025 

c 

Irtciaion  of  h^pMhigh  faada 

27030 

c 

DrainagB  of  hip  joint 

27036 

c 

Danervattonofhipjotat 

27036 

c 

Eadston  of  Mp  joinimiuscta 

ATOOA 


V^Attrtkl    Samstav/Vnl      R1      Mn      1 79 /TiiocHair      .QantamViop    fl      1 0Ofl  /  PmnneoAl    Riilae 
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Addendum  G.— CPT  Cooes  Which 
Would  be  Paid  Only  as  Inpatib4T 
Procedures— Continued 


CPTV 
HCPCS* 

hopo 

Itttoa 

MicMor 

OMCfiption 

27064 

C 

Removal  o(  hip  joint  Nning 

27070 

C 

Partiai  removal  o(  Np  bone 

27071 

C 

Partial  removal  o(  hip  bona 

27075 

C 

Extensive  hip  surgery 

27078 

C 

Extensive  hip  surgery 

27077 

C 

Extensive  hip  surgery  , 

27078 

C 

27079 

C 

Extensive  hip  surgery 

27090 

C 

Removal  of  hip  prosthesis 

27091 

C 

Removal  o(  hip  prosthesis 

27120 

C 

Reconstruction  ol  hip  socket 

27122 

C 

neoonsuucnon  a  rap  socmi 

27125 

C 

Partial  hip  repiacemeni 

27130 

C 

Total  hip  replaoement 

27132 

C 

lam  nip  ropiacemoni 

27134 

C 

27137 

C 

Revise  hip  joint  replacement 

27138 

C 

27140 

c 

Transplant  of  famuf  ridge 

27148 

c 

incision  Of  nip  uoite 

27147 

c 

Revision  of  hip  bone 

27151 

c 

Incision  o(  hip  bones 

27158 

c 

Revision  o(  hip  bones 

27158 

c 

Revision  ol  pelvis 

27181 

c 

Incision  o(  neck  o(  lemur 

27166 

c 

Indsion/nxation  o(  femur 

27170 

c 

Repair/graft  femur  head/neck 

27175 

c 

Treat  Slipped  epiphysis 

27178 

c 

Treat  slipped  epiphysis 

27177 

c 

Repair  sipped  epiphysis 

27178 

c 

Repair  slipped  epiphysis 

27179 

c 

Revise  hend/neck  of  femur 

27181 

c 

Repair  sipped  epiphysis 

27186 

c 

Reviston  of  femur  epiphysis 

27187 

c 

Reinfoica  hip  bones 

27215 

c 

Pelvic  fractura(s)  treatmei« 

27218 

c 

Treat  pelvic  ring  fracture 

27217 

c 

Treat  peMc  ring  fracture 

27218 

c 

Treat  pelvc  ring  fracture 

27222 

c 

Treat  hip  socket  frac&tre 

27226 

c 

Treat  hip  wal  fracture 

27227 

c 

Treat  Np  fracture(s) 

27228 

c 

Treat  hip  fracture<s) 

27232 

c 

Trsat  fracture  ol  thigh 

27235 

c 

Repeir  of  thigh  fracture 

27236 

c 

Repair  of  thigh  fracture 

27240 

c 

Treatment  of  thigh  fracture 

27244 

c 

Repeir  of  thigh  fracture 

27245 

c 

Repair  of  thigh  fracture 

27248 

c 

Repair  of  thigh  fracture 

27253 

c 

Repair  of  hip  diskxatnn 

27254 

c 

Repair  of  hip  dWocatkxi 

272S8 

c 

Repair  of  hip  diakication 

27259 

c 

Repair  of  hip  disloRation 

27280 

c 

Fusion  of  sacfoliac  joint 

27282 

c 

Fuston  of  pubic  bones 

27284 

c 

Fusion  of  hip  joint 

27286 

c 

Fusion  of  hip  jomt 

27290 

c 

Ainputfltton  of  toy  et  hip 

27295 

c 

Amputatkm  of  leg  at  hip 

27303 

c 

Drainage  of  bone  leskm 

27386 

c 

Extensive  leg  surgery 

27445 

c 

RawMon  of  knee  joint 

27448 

c 

RevMon  of  knee  joint 

27447 

c 

Tout  knee  replacement 

27448 

c 

IncWon  of  thigh 

27460 

c 

incision  of  thigh 

27454 

c 

neoMoniDont  of  thigh  bone 

27455 

c 

ReeliQnment  of  knee 

27467 

c 

Realignment  of  knee 

27485 

c 

Shortening  of  thigh  tx)ne 

27488 

c 

27488 

c 

ShonerVlengthen  thighs 

CPTV 
HCPCS* 


27470 
27472 
27475 
27477 
27479 
27486 
27488 
27487 
27488 
27405 
27508 
27507 
27511 
27513 
27514 
27S19 
27524 
27536 
27538 
27540 
27567 
27668 
27580 
27500 
27591 
27502 
27596 
27598 
27846 
27648 
27702 
27703 
27712 
27715 
27720 
27722 
27724 
27725 
27727 
27880 
27881 
27882 
27886 
27888 
28800 
28806 
31225 
31230 
31290 
31291 
31292 
31293 
31294 
31360 
31366 
31367 
3t368 
31370 
31375 
31380 
31382 
31380 
31385 
31580 
31582 
31584 
31587 
31800 
31601 
31610 
31725 
31780 
31766 


HOPO 

status 

indcator 


uoacripuon 


Repair  of  thigh 
Repair/grah  of  thigh 
Surgery  to  stop  leg  growth 
Surgery^  stop  leg  growth 
Surgery  to  stop  leg  growth 
Surgery  to  stop  leggrowth 
Reviee  knee  joint  replace 
Revise  knee  joint  replace 
Removal  of  knee  prosthesis 
Reinforce  thigh 
Repair  ol  thigh  fracture 
Treatment  ol  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  ttiigh  fracture 
Repair  of  ttiigh  fracture 
Repair  of  thig^  growth  plate 
Repair  of  kneecap  fracture 
Treatment  of  knee  fracture 
Repair  of  knee  fracture 
ReJMir  of  knee  fracture 
Repair  of  knee  distocation 
Repair  of  knee  distocatnn 
Fuston  of  knee 
Amputate  leg  at  thi(^ 
Amixiuae  leg  at  thigh 
Amputafe  leg  at  thigh 
Amputation  lolkMHjp  surgery 
Amputate  tower  leg  at  knee 
Extensive  k>wer  lag  surgery 
Externive  tower  leg  surgery 
ftoooratruct  anlde)oint 
Reconstruction,  anMajoM 
ReaNgrvnent  of  tower  lag 
Revision  of  kwwr  leg 
Repair  of  tibia 
iiepaa/gran  or  ma 
Repair^grall  of  ttM 
Repair  of  tower  leg 
Repair  of  kmrer  leg 
Amputation  of  tower  lag 
Amputation  of  tower  leg 
Amputation  of  tower  leg 
Amputabon  folow-up  surgery 
Ampulatton  of  toot  at  ankto 
Amputation  of  midfoot 
Amputatton  thru  metatarsal 
Removal  of  upper  jaw 
Removal  of  upper  jaw 
NasaVsinus  endoscopy,  surg 
NasaVsinus  endoecopy.  surg 
NaaaVsinus  endoscopy,  surg 
Nasal/sinus  erxtoscopy,  surg 
Nasal/sinus  endoeoopy,  surg 
Removal  of  larynx 
Removal  of  larynx 
Partial  removal  of  lafym 
Partial  removal  of  larynx 
Partial  removal  of  larynx 
fHutial  removal  of  larynx 
Partial  removal  of  larynx 
Partial  removal  of  larynx 
Removal  of  larynx  &  pharynx 
Reconstruct  larynx  &  pharynx 
Reviston  of  larynx 
Revision  of  larynx 
ftopair  of  larynx  fracture 
F^eviston  of  larynx 

Incision  of  windpipe 
Indston  of  windpipe 
Incision  of  windpipe 
Clearance  of  airways 
Repair  of  windpipe 
Reconstructton  of  wMpIpe 


CPTV 
HCPCS> 

HOPD 

Mfcfltar 

Daanllplton 

31770 

C 

Repair/Qraft  of  tyonctms 

31775 

C 

Reoonatnct  bronchus 

31780 

c 

Raoonalruct  wMpIpe 

31781 

c 

31786 

c 

Remove  windpipe  leston 

31786 

c 

31800 

c 

Repair  of  windpipe  iniury 

31805 

c 

^3^h^h^b^0   j^a   AA^^ihdni^^^k^h   i^^^  »^^M 

32006 

c 

Treat  tong  Mng  chamiealy 

32035 

c 

Eaploraiion  of  cheat' 

32036 

c 

Exptoration  of  chest 

32096 

c 

Biopsy  through  chest  wal 

32100 

c 

Exptoralton/btopey  of  cheat 

32110 

c 

32120 

c 

m  oxpniaiion  or  cneei 

32t24 

c 

Bytore  chest,  free  adhestans 

32140 

c 

Removal  of  lung  lesion(4 

32141 

c 

Remove/treat  lung  lesions 

32150 

c 

Removal  of  king  leaion(s) 

32151 

c 

Remove  lung  foreign  txxfy 

32160 

c 

Open  cheat  heart  maBBagit 

32200 

c 

Open  drainage,  lung  leaion 

32201 

c 

Peicut  drainage,  kmgtoaion 

32215 

c- 

Treat  cfiest  Ining 

32220 

c 

nstoaas  of  king 

39995 

c 

Partial  relaasa  of  tong 

32310 

c 

32320 

c 

Frea/femove  ciMMt  Mng 

32402 

c 

Open  t)lopay  cfwst  Ining 

32440 

c 

Removal  of  kmg 

32442 

c 

32445 

c 

Removal  of  lung 

32480 
32482 
32484 

c 
c 
c 

Partial  rsmovai  of  lung 

Segmenteaomy 

32488 

c 

Sleeve  totwctomy 

32488 

c 

CompMion  pneumonectomy 

32481 

c 

Lung  vohime  reduciton 

32500 

c 

Partial  removal  of  king 

32501 

c 

Repair  bronchus  (addon) 

32520 

c 

32522 

c 

ftomove  kmg  ft  revise  cheat 

32525 

c 

Remove  kmg  ft  rsviae  cheat 

32540 
32601 

c 
c 

Removal  of  lung  lesion 

32002 

c 

Thoraooacopy.  diagnoatto 

32803 
32604 

c 
c 

Thoffcoecopy.  dtagnoatte  ' 

32605 

c 

Thoraooacopy,  diagnoatto 

32006 

c 

Thoraooacopy.  diagnoatto 

32660 

c 

Thomooaoopy,  surgtoal 

32661 

c 

32662 

c 

Thoraooacopy,  surgical 

32663 

c 

32664 

c 

Thoraooacopy,  surgtoal 

32656 

c 

Thoracoacopy.  surgfcal 

32656 

c 

32667 

c 

Thoraooacopy,  surgical 

32868 

c 

Thoracoacopy.  surgtoal 

32669 

c 

Thoracoscopy,  surgtoal 

32660 

c 

32661 

c 

Thoracoacopy.  surgical 

32662 

c 

Thoraooacopy.  surgical 

32863 

c 

Thoraooacopy,  surgical 

32664 

c 

32665 

c 

Thoraooacopy,  surgical 

32800 

c 

Repair  king  hernia 

32810 

c 

Ctoae  ctwat  alter  drainaga 

32815 

c 

Ctoae  bronchial  fistula 

32820 

c 

Reconstruct  injured  chest 

32860 

c 

Donor  pneumonectomy 

32861 

c 

Lung  transplant,  singia 

32862 

c 

Lung  transplani  wfbypass 

\ 
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Aodbojm  G.— CPT  Codes  Which 
WOULD  BE  PA©  Only  as  Inpatient 
Procedures— Continued 


CPTV 
HCPCSa 


32863 
32864 
32900 
32905 
32906 
32940 
33015 
33020 
33025 
33030 
33031 
330S0 
33120 
33130 
33200 
33201 
33206 
33207 
33208 
33210 
33211 
33212 
33213 
33214 

33216 
33217 
33218 
33220 


HOPD 


33234  C 


C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 

C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

c 
c 
c 
c 
c 


33235 
33236 

33237 

33238 

33240 
33241 
33242 
33243 

33244 

33245 
33246 
33247 
33248 
33260 
332S1 
33253 
33261 
33300 
33306 
33310 
33315 
33320 
33321 
33322 
33330 
33332 
33335 
33400 
33401 
33403 
33404 
33405 
33406 
334.11 
33412 
33413 


C 
C 
C 
C 

C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 


ueacnpnon 


CPTV 
HCPCS* 


Lung  transplani.  double 
Lung  transplant  wfeypase 
Removal  of  rtHs) 
Revise  ft  repair  chest  wal 
Reviee  ft  rsfMlr  chest  wal 
Revision  of  kmg 
Inciston  of  heart  sac 
Incision  of  heart  sac 
Incision  of  heart  sac 
Partiai  removal  of  heart  sac 
Partial  rsmoval  61  heart  sac 
Removal  of  heart  aac  laaton 
Remo^  of  heart  laeton 
Removal  of  heart  leston 
Insertton  of  heart  pacematar 
kisartion  of  heart  paeamalter 
Inaartton  of  heart  paoamakar 
Insartton  of  heart  paoamafcar 
Insertion  of  heart  pacamatcar 
Inaartton  of  heart  electrode 
fcwerttan  of  heart  alacirodo 
Inaartton  of  pulse  gsnerakir 
maartion  of  puiaa  generator 
Upgrade  of  pacemaker  aye- 
Ism 
RevWon  implanled  electrode 


HOPO 


Removal  <M 


•»»- 


Removal  of  pacemaker  sye- 

lem 
Removal  pacemaker  electrode 
Renvwe  electrode/ 

ttioraootomy 
Remove  electfods/ 

thoracotomy 
Remove  etedreds/ 

thoracotomy 
maert/repiaoe  pulaa  gener 
Remove  puiaa  generator  only 
Repair  putoe  generata/leads 
Rermve  generator/ 

thoracotomy 
f^emove  generator 
Implant  heart  deftirtlalor 
Implant  heart  defibrilator 


InaertOaplaw  toada/ganer 
AblBta  heart  dysrtiylhm  tocus 
Ablaie  heart  dysrttyihm  tocuB 
netumtiuci  atria 
AbMe  heart  dysrtiylhm  focus 
Rspair  of  heart  wound 
Repair  of  heart  wound 
Exptoraury  heart  aurgery 
Exptaratory  heart  sutgeiy 
Rejpair  maior  Wood  vesaaKs) 


Repair  major  btood  vaaeeKs) 
maert  major  vessel  graft 
Inaert  maior  vaaael  graft 
Inaart  maior  vessel  gran 
Repair  of  aorttovalvo 
Valvutaplasty,  open 
Valvutoplasty.  w/cp  bypass 
Prspare  heart-aorta  oonduK 
Replacement  of  aortte  valve 
Replaoement,  aortto  valve 
Replaoeroent  of  aortto  valve 
Replacement  of  aortfc  valve 
Replaoement.  aortic  valve 


33414 
33415 
33418 
33417 
33420 
33422 
33425 
33426 
33427 
33430 
33400 
33463 
33464 
^^465 
33468 
33470 
33471 
33472 
33474 
33475 

33476 

33478 

33488 

33600 

33601 

33602 

33603 

33604 

33606 

33506 

33610 

33611 

33512 

33513 

33514 

33616 

33617 

33518 

33619 

33621 

33622 

33523 

33630 

33633 

33534 

33636 

33536 

33642 

33646 

33672 

33600 
33002 

33806 
33608 

33810 
33611 
33612 
33615 
33617 
33619 
33641 
33646 
33847 
33660 
33066 
33670 
33681 
33884 


33890 
33602 


C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

a 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 


Deacilplton 


CPTV 
HCPCS* 


Repair,  aortto  valve 
Revision,  subvelvuler  tissue 
ftovise  ventfide  muscle 
f^spalr  of  aortic  valwa 
Revialon  of  mNral  vaKra 
Itovision  of  maral  valva 
Repair  of  mitral  valve 
Repair  of  mitral  vaNe 
Rspair  of  mitral  valve 
neptacement  of  mktal  valve 
flevieton  of  tricuspM  valve 
Valvutoplasty,  tricuspid 
V^vutoplesty.  titouapid 
Replace  trtcuspto  valve 
Reviston  of  tricuapto  valve 
f^viston  of  pufmonaiy  valve 
Valvoioiny.  puknonaiy  valve 
Reviston  of  pulmonaiy  va»re 
rie»ieion  of  puknonaty  naMe 
Replacement,  pulmonary 

valve 
rievieion  of  heart  chamlMr 
Revision  of  fieart  chantiar 
Repair,  proem  vakre  dot 


HOPO 

stttia 
indicator 


Coronary  artery  cofraolton 

Coronary  artery  graft 

Coronary  artery  (n* 
Repair  artery  wrtunnal 


33684 

83897 

33702 

33710 

33720 

33722 

33730 

33732 

33736 

^736 

33737 

337S0 

33756 

33762 

33764 

33786 

33787 

33770 

33771 

38774 

33778 

33778 

38777 

33778 

337/9 

33780 

33781 

88788 

33788 


CASa  vam.  single 
CABG,  vem,  two 
CABG.  vein,  three     - 
CABG.  vein,  four 
CABG.  vein,  five 
CABG,  vem.  si»i- 
CABG.  artery-vein,  amg^ 
CABG.  arteriMrein,  two 
CABG.  artery  vem.  8wee 
CABG.  artery^vem,  four 
(MBG.  artaiy-vem.  live 
CABG,  artary-vain,  six4- 
Coronary  artery,  bypaaafraop 
CABG,  arterial,  singia 
CABG,  arterial,  two 
CABG,  arterial,  three 
CABG,  arterial.  tour> 
Removal  of  heart  lesion 
Repair  of  heart  damage 
Open  coronary 

endarterectomy 
Closure  of  valve 
Cloeura  of  valve 

Repair  anomaly  wteonduR 


yj80? 
33813 
83814 
33820 
33822 
33824 
33840 
33846 
33861 
33662 
33863 
yj8ff0 
33881 


33870 
33875 
33877 
33010 
39015 
33818 
33017 
33018 
33918 
33820 


33924 

33J30 


Repair  (siR«ilelontan) 
Repair  by  modWedtontan 


Repair  hewt  septum  defect 
Revision  of  heart  veins 
Repair  heart  septum  detads 
Repair  of  heart  defects 
Repair  of  heart  detects 
oil 


Repair  heart  septum  deled 
Repair  heart  ssptum  deled 
ReMorce  puknonary  artery 
Repair  of  heart  delerta 


33040 
33946 

33060 

33861 
33870 
33971 
33073 
33874 
33075 
33076 
33977 
33078 
34001 
34061 


C 
C 
C 
C 
C 
C 
C 
C 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 


Deecription 


Repair  of  heert  defects 
Rspair  of  heert  defect! 
Repair  of  heart  detects 
Repair  of  heart  delects 
Repair  of  heart  deled 
Repair  of  heert  deled 
Rspair  heart  veto  delect(^ 
Repair  heart-veto  deled 
Reviston  of  heert  chamber 
f^aviston  of  heert  chamber 
Reviston  of  heart  chamber 
Itajor  vessel  shunt 
Maior  vessel  shunt 
Major  vessel  shum 
Major  vessel  shum  &  graft 
Maior  vessel  shum 
Atrial  aeplecsomy/sspiostomy 


Rspeir  great 


deled 
deled 


deled 


arterial  trunk 
Revision  ol  pulmonary  artery 
Aortto  suspenston 


Remove  aorta  constrictton 
Remove  aorta  oonstridton 
Remove  aorta  ( 


Aacending  aorta  graft 
Asoendng  aorta  graft 
Ascending  aorta  graft 
Transverse  aortto  arch  gran 
Thoracto  aorta  gtaR 

*F1  ■  ■  II  ail  ilii.B.l.ial  ,^i^A 

TnoraooaDOomnsi  gran 
Remove  tong  artary  embcl 
Remove  kmg  artery  emboi 
Surgery  ot  great  vawel 
Repair  pulmonary  artary 
Repair  puknonary  r 
Repair  puknonary ) 
Repair  pulmottary  1 
TrHised  puknonery  artery 
l^emove  puknonary  shunt 
Removal  d  donor  heart^kmg 
Transplanlaton.  heert/lung 
Removal  d  donor  heart 
Transpianiatton  d  I 
Eidamal  ckculdton  I 
EXtomal  drcuMton  j 
Aortto  cscuMion ) 
Aortto  drcuMion  i 
kiaart  baioon  devtoe 
Remove  mtra-aortto  baloon 
tonplant  ventricular  devtoe 
knplant  ventricular  devtoe 
Remove  ventricular  device 
Remove  venlrtcuier  devtoe 
RemovBl  d  artery  ctot 
Ramoveld  artery  dd 
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Addendum  G.— CPT  Cooes  Which 
Would  be  Paid  Only  as  Inpatient 
Procedures— Continued 


CPT'/ 
HCPCS» 


34101 

34111 

34151 

34201 

34203 

34401 

34421 

34451 

34471 

34490 

34501 

34502 

34510 

34520 

34530 

35001 

35002 

35005 

35011 

,35013 

35021 

35022 

35045 

35081 

35082 

35091 

35092 

35102 

35103 

35111 

35112 

35121 

35122 

35131 

35132 

35141 

35142 

35151 

35152 

35161 

35162 

36180 

35182 

35184 

35189 

35190 

35201 

35206 

35211 

35216 

35221 

35226 

35231 

35236 

35241 

35246 

35251 

36256 

36261 

35266 

35271 

35276 

35281 

35286 

35301 

35311 

35321 

36331 

36341 

35361 

35365 

35361 

36363 


HOPO 

Status 

indicator 


C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 


DMCripUon 


CPTV 
HCPCS* 


Ranraval  of  artery  dot 
Removal  of  arm  artery  dot 
Removal  of  artery  dot 
Removal  of  artery  dot 
Removal  of  leg  artery  clot 
Removal  of  vein  dot 
Removal  of  vein  dot 
Removal  of  vein  dot 
Renmval  of  vein  dot 
Removal  of  vein  dot 
Repair  valve,  femoral  vein 
Reconstruct,  vena  cava 
Tranapoaition  of  vein  valve 
Cross-over  vein  graft     -" 
Leg  vein  fusion 
Repair  defed  of  artery 
Repair  artery  oipture,  neck 
Repair  defed  of  artery 
Repair  defed  of  artery 
Repair  artery^upiure,  aim 
ReJMtir  defed  of  artery 
Repair  artery  nipture,  chest 
Repair  defed  of  arm  artery 
Repair  deled  of  artery 
Repev  artery  njplure.  aorta 
Repair  deled  of  artery 
Repair  artery  rupture,  aorta 
Repair  defed  of  artery 
Repair  artery  rupture,  groin 
Repair  defed  of  artery 
Repair  artery  rupture.spieen 
Repair  defed  of  artery 
Repair  artery  nipture,  belly 
Repair  defed  of  artery 
Repair  artery  rupture,  groin 
Repair  defed  of  artery 
Repair  artery  rupture,  thigti 
Repair  defed  of  artery 
Repair  artery  oipture,  knee 
Repair  defed  of  artery 
Repair  artery  nipture 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Rejiair  blood  vessel  lesion 
Repair  bkxx)  vessel  lesion 
Repair  bkxxl  vessel  lesion 
Repair  bkxxl  vessel  lesion 
Repair  blood  vessel  leskxi 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  bkxxl  vessel  lesion 
Repair  bkxxl  vessel  leskxi 
Repair  bkxxl  vessel  leskm 
Repair  bkxxl  vessel  leskxi 
Repair  bkxxl  vessel  leskxi 
Repair  bkxxl  vessel  lesion 
Repair  bkxxl  vessel  leskxi 
Repair  bkxxl  vessel  leskxi 
Rejair  bkxxl  vessel  leskxi 
Repair  bkxxl  vessel  leskxi 
Repair  bkxxl  vessel  leskxi 
Rei>air  bkxxl  vessel  leskxi 
Repair  bkxxl  vessel  leskxi 
Rechanneling  of  artery 
Rediannekng  of  artery 
RedianneNng  of  artery 
RecfianneNng  of  artery 
RedianneHng  of  artery 
Redianneling  of  artery 
RactianneUng  of  artery 
Redianneling  of  artery 
Redianneling  of  artery 


35371 

35372 

35381 

35390 

35400 

35450 

35452 

35454 

35456 

35458 

35459 

35460 

35470 

35471 

35472 

35473 

35474 

35475 

35476 

35480 

35481 

35482 

35483 

35484 

35485 

35490 

35491 

35492 

35493 

35494 

35495 

35501 

35506 

35607 

35508 

35509 

35611 

35615 

35516 

35518 

35521 

35526 

35531 

35533 

35536 

35541 

35546 

35648 

35549 

35551 

35556 

35658 

35660 

35663 

35565 

35666 

35571 

35662 

35683 

35586 

36687 

35601 

36606 

36612 

35616 

35621 

35623 

35626 

36631 

35636 

35641 

35642 

35645 


HOPO 
Status 

Indicator 


C 
C 
C 
C 
C 
C 
C 
C 
C 
0 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 

0 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 


Oesc^iptkxi 


Redianneling  of  artery 
Redianneling  of  artery 
Redianneling  of  artery 
Reopecatkxi,  caratU 
Angioscopy 

Repair  arterial  btockage 
Repair  arterial  bkx:fcage 
Repair  artenal  btockage 
Repair  arterial  btockage 
Repair  artenal  btockage 
Rejjair  artenal  btockage 
Repair  venous  btockage 
Repair  arterial  btockage  • 
Repair  arterial  btockage 
Repair  arterial  btockage 
Repair  arterial  btockage 
Repair  arterial  btockage 
Repair  arterial  btockage 
Repair  venous  btockage 
Atherectomy,  open 
Atherectomy,  open 
Atherectomy,  open 
Atherectomy,  open 
Atheredomy.  open 
Atherectomy,  open 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Atherectomy,  percutaneous 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  byJMSS  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft  -^ 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  byinss  graft 
Artery  bypass  graft 
Artery  byjiass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Vein  bypass  graft 
Vein  byixtts  graft 
Veto  bypass  graft 
Vein  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Bypras  graft,  not  vein 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 


CPTV 
HCPCS* 

HOPO 

status 

Indtoator 

Oeacfiptton 

35646 

C 

Artery  bypass  graft 

35650 

C 

Artery  bypass  graft 

36651 

c 

Artery  bypass  graft 

36664 

c 

Artery  bypass  graft 

'UUUM 

c 

Artery  bypass  graft 

35661 

c 

Artery  bypass  graft 

35663 

c 

Artery  bypass  graft 

35665 

c 

Artery  bypass  graft 

35666 

c 

Artery  bypass  graft 

36671 

c 

Artery  bypass  graft 

35681 

c 

Artery  bypass  graft 

35691 

c 

Arterial  transposition 

35693 

c 

Arteriat  transpositton 

35694 

c 

Arterial  transpositton 

W9V<ro 

c 

Arterial  transposition 

35700 

c 

Reoperatton,  bypass  graft 

35701 

c 

Expkxatton,  carotU  artery 

35721 

c 

Exptoratton.  femoral  artery 

36741 

c 

Exptoratkxi  popliteal  artery 

36761 

c 

Exptoratton  of  artery/vein 

36800 

-c 

Exptors  neck  vessels 

35820 

c 

35640 

c 

Explora  abdominal  vessels 

36860 

c 

Exptore  Nmb  vessels 

35870 

c 

Repair  vessel  graft  deled 

35901 

c 

Exciston.  graft,  neck 

36903 

c 

Exclaton,  graft,  extremity 

35905 

c 

Exdston,  graft,  thorax 

35907 

c 

Exdston,  graft,  abdomen 

36610 

c 

Insertion  of  catheter,  vein 

36660 

c 

Insertion  catheter,  artery 

36822 

c 

Inaertton  of  cannula(s) 

36834 

c 

Repair  A-V  aneurysm 

37140 

c 

Reviston  of  drculatton 

37145 

c 

Reviston  of  drculatton 

37160 

c 

nevmon  oi  arcuiaiKxi 

37180 

c 

Reviston  of  drculatton 

37181 

c 

Spice  spleen/kidney  veins 

37195 

c 

37S00 

c 

Tranacatheier  btopsy 

37201 

c 

Tianacatheler  therapy  infuse 

37202 

c 

Tranacatheier  therapy  infuse 

37204 

c 

Tranacatheter  ocduston 

37205 

c 

Transcaiheler  stent 

37206 

c 

Tranacatheier  stent 

372)7 

c 

Transcatheier  stent 

37208 

c 

Tranacatheter  stent 

37209 

c 

Exc!iange  arterial  catheter 

372S0 

c 

Intravascular  us 

37251 

c 

Intravascular  us 

37565 

c 

Ligatton  of  neck  vein 

37600 

c 

LigHbon  of  neck  artery 

37605 

c 

Ugatton  of  neck  uteiy 

37606 

c 

Ugatton  oi  neck  artery 

37615 

c 

UgMton  of  neck  artery 

37616 

c 

Ugatton  o(  chest  artery 

37617 

c 

37620 

c 

Reviston  otmaior  vein 

37860 

c 

Reviston  of  maior  vein 

-  37788 

c 

Revascularizatton,  peni* 

38100 

c 

Removal  oi  spleen,  total 

38101 

c 

Removal  oi  spleen,  partial 

38102 

c 

Removal  oi  spleen,  total 

38115 

c 

Repair  oi  niptured  spleen 

38240 

c 

Bone  manow/stem  transplanl 

38241 

c 

Bone  mairtMr/stem  tranaplanl 

38380 

c 

Thoracic  dud  procedure 

38381 

c 

Thoradc  dud  procedure 

38382 

c 

Thoradc  dud  procedure 

38562 

c 

Removal,  peNto  lymph  nodes 

38564 

c 

Removal,  abdomen  lynrph 
nodes 

38700 

c 

Removal  oi  lymph  nodes, 
neck 
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CPTV 
HCPCS* 


HOPD 

status 

Indtoator 


38720 

38724 

38746 
38747 


38765 
38770 
38780 

39000 

39010 

39200 

39220 

39400 

39499 

39501 

39502 

39503 

39520 

39530 

39531 

39540 

39541 

39545 

39599 

41130 

41135 

41140 

41145 

41150 

41153 

41155 

42145 

42426 

42845 

42894 

42953 

42961 

42971 

43045 

43100 

43101 

43107 

43108 

43112 

43113 

43116 

43117 

43118 

43121 

43122 

43123 

43124 

43130 

43135 

43300 

43305 

43310 

43312 

43320 

43324 

43325 

43326 

43330 

43331 

43340 

43341 

43350 

43351 

43352 

43360 


C 
C 

C 
C 
C 

C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 


Descriptton 


Removal  of  lymph  nodes. 

neck 
Removal  of  lymph  nodes, 

neck 
Remove  thoracic  lymph  nodes 
Remove  abdominal  lymph 

nodes 
Remove  groin  lymph  nodes 
Remove  pelvis  lymph  nodes 
Remove  alxJomen  lymph 

nodes 
Exptora?  on  of  chest 
Exploration  of  chest 
Removal  chest  lesion 
Removal  chest  leston 
Visualization  of  diest 
Chest  procedure 
Repair  diaphragm  laceration 
Repair  paraesophageal  hernia 
Repair  of  diaphragm  hernia 
Repair  of  diaphragm  hernia 
Repair  of  diaphragm  hernia 
Repair  of  diapfiragm  hernia 
Repair  of  diaphragm  hernia 
Repair  ol  diaphragm  hernia 
Revision  of  diaphragm 
Diaphragm  surgery  procedure 
Partial  rerrxjval  of  tongue 
Tongue  and  neck  surgery 
Renx)vai  ol  tongue 
Tongue  removal;  neck  surgery 
Tongue,  mouth,  jaw  surgery 
Tongue,  mouth,  neck  surgery 
Tongue,  jaw.  &  neck  surgery 
Repair,  palate,pharynx/uvula 
Excise  parotid  gland/lesion 
Extensive  surgery  ol  throat 
Revision  of  pharyngeal  walls 
Repair  throat,  esophagus 
Control  throat  bleeding 
Control  noseAhroat  bleeding 
Incision  of  esophagus 
Excision  of  esophagus  leskxi 
Excision  of  esophagus  leskxi 
Remov2U  of  esophagus 
Removal  of  esophagus 
Removal  ol  esophagus 
Removal  of  esophagus 
Partial  removal  of  «ophagus 
Partial  renwval  of  esophagus 
Partial  removal  of  esophagus 
Partial  rerrxjval  of  esophagus 
Pantal  removal  of  esophagus 
Partial  removal  ol  esophagus 
Removal  of  esophagus 
Renx>val  of  esophagus  pouch 
Removal  of  esophagus  pouch 
Repair  ol  esophagus 
Repair  esophagus  and  fistula 
Repair  of  esophagus 
Repair  esophagus  and  fistula 
Fuse  esophagus  &  stomach 
Revise  esophagus  &  stomach 
Revise  esophagus  &  stomach 
Revise  esophagus  &  stomach 
Repair  of  esoptiagus 
Repair  of  esophagus 
Fuse  esophagus  &  intestine 
Fuse  esophagus  &  intestine 
Surgical  opening,  esoptiagus 
Surgical  opening,  esophagus 
Surgical  opening,  esophagus 
Gastrointestinal  repair 


CPTV 
HCPCS* 


HOPO 

Status 

indcator 


43361 
43400 
43401 
43405 
43410 
43415 
43420 
43425 
43460 

43496 

43500 

43501 

43502 

43510 

43520 

43605 

43610 

43611 

43620 

43621 

43622 

43631 

43632 

43633 

43634 

43635 

43638 

43639 

43640 

43641 

43800 

43810 

43820 

43825 

43830 

43831 

43832 

43840 

43842 

43843 

43846 

43847 

43848 

43850 

43855 

43860 

43865 

43880 

44005 

44010 

44015 

44020 

44021 

44025 

44050 

44055 

44110 

44111 

44120 

44121 

44125 

44130 

44139 

44140 

44141 

44143 

44144 

44145 

44146 

44147 

44150 

44151 


C 
C 

C 
C 

c 
c 
c 
c 
c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 


Descriplion 


Gastrointestinal  rep>air 
Ligate  esophagus  veins 
Esophagus  surgery  for  veins 
Ligate/staple  esophagus 
Repair  esophagus  wound 
Repair  esophagus  wound 
Repair  esophagus  opening 
Repair  esoptiagus  opening 
Pressure  treatment  esopha- 
gus 
Free  jejunum  flap,  microvasc 
Surgical  opening  of  stomach 
Surgical  repair  of  stomach 
Surgical  repair  of  stomach 
Surgical  opening  of  stomach 
Incision  of  pyloric  muscle 
Btopsy  of  stomach 
Excisk)n  of  stomach  leston 
Excision  of  stomach  leston 
Removal  of  stomach 
Removal  of  stomach 
Removal  ol  stomach 
Removal  of  stomach,  partial 
Removal  stomach,  partial 
Removal  stomach,  partial 
Removal  stomach,  partial 
Partial  removal  ol  stomach 
Partial  removal  of  stomach 
Removal  stomach,  partial 
Vagotomy  &  pylorus  repair 
Vagotomy  &  pylorus  repair 
Reconstrudion  of  pytorus 
Fuston  of  stomach  and  bowel 
Fusion  of  stomach  and  bowel 
Fusion  of  stomach  and  bowel 
Place  gastrostomy  tutie 
Place  gastrostomy  tube 
Place  gastrostomy  tut>e 
Repair  of  stomach  lesion 
Gastroplasty  for  obesity 
Gastroplasty  for  obesity 
Gastnc  bypass  for  obesity 
Gastric  bypass  for  ot>esity 
Revision  gastroplasty 
Revise  stomach-t>owel  fuston 
Revise  sfomach-twwel  fusion 
Revise  stomach-tiowel  fuston 
Revise  stomach-bowel  fusion 
Repair  stomach-tiowel  fistula 
Freeing  of  bowel  adhesion 
Indsion  ol  small  bowel 
Insert  needle  catheter  .bowel 
Exploration  of  small  bowel 
Decompress  small  bowel 
Incision  of  large  bowel 
Reduce  bowel  ot>struction 
Corred  malrotation  ol  tx>wel 
Excision  ol  bowel  lesion(s) 
Exdston  of  bowel  lesion  (s) 
Renwval  of  small  intestine 
Removal  of  small  intestine 
Removal  of  small  intestine 
Bowel  to  bowel  fusion 
Motxlizatton  of  coton 
Partial  removal  of  coton 
Partial  rerrxwal  of  coton 
Partial  removal  of  coton 
Partial  removal  of  cokxi 
Partial  renxjvai  of  coton 
Partial  removal  of  coton 
Partial  renxwal  of  coton 
Removal  of  coton 
Removal  of  cokxVileostomy 


CPTV 
HCPCS* 

HOPO 

Status 

indicator 

Descnptton 

44152 

C 

Removal  of  coton/ileostomy 

44153 

C 

Removal  of  colonAileostomy 

44155 

C 

Renxjval  of  coton 

44156 

C 

Removal  of  cokxi/ileostomy 

44160 

C 

Removal  of  coton 

44300 

C 

Open  bowel  to  skin 

44310 

C 

Ileostomy /jejunostomy 

44314 

C 

Reviston  of  ileostomy 

44316 

C 

Devise  bowel  pouch 

44320 

C 

Cotosfomy 

44322 

C 

Cotostomy  with  biopstos 

.44345 

C 

Reviston  of  cotostomy 

44346 

C 

Revision  ol  cotostomy 

44500 

C 

Intro,  gastrointestinal  tube 

44602 

C 

Suture,  small  intestvie 

44603 

C 

Suture,  small  intestine 

44804 

C 

Suture,  large  intestine 

44605 

C 

Repair  of  bowel  toston 

44615 

C 

Intestinal  stncturoplasty 

44620 

C 

Repair  bowel  opening 

44625 

C 

Repair  bowel  opening 

44626 

C 

Repair  bowel  opening 

44640 

C 

F^epair  bowel-skin  fistula 

44650 

c 

Repair  bowel  fistula 

44660 

c 

Repair  bowei-toiadder  fistula 

44661 

c 

Repair  bowel-bladder  fistula 

44680 

c 

Surgtoal  revision,  intestine 

44700 

c 

Suspend  bowel  w/prosthesis 

44800 

c 

Excision  of  bowel  pouch 

44820 

c 

Exdston  of  mesentery  toston 

44850 

c 

Repair  of  mesentery 

44899 

c 

Bowel  surgery  procedure 

44900 

c 

Drain,  app  abscess,  open 

44901 

c 

Drain,  app  abscess,  perc 

44950 

c 

Appendedomy 

44955 

c 

Appendedomy 

44960 

c 

Appendedomy 

45110 

c 

F^emovalof  rectum 

46111 

c 

Partial  renx>val  of  rectum 

45112 

c 

Removal  of  redum 

45113 

c 

Partial  prodedomy 

45114 

c 

Partial  removal  of  redum 

45116 

c 

Partial  renx)val  of  redum 

45119 

c 

Remove,  redum  w/reservdr 

45120 

c 

Removal  of  redum 

45121 

c 

Removal  of  redum  and  coton 

45123 

c 

Partial  prodedomy 

46130 

c 

Excision  of  rectal  prolapse 

45135 

c 

Excision  of  rectal  prolapse 

45540 

c 

Corred  rectal  prolapse 

45541 

c 

Con-ed  rectal  prolapse 

45550 

c 

Repair  redum;  remove  sK>- 
moid 

45562 

c 

Exptoration/repair  of  redum 

45563 

c 

Exploraton/repair  of  rectum 

45800 

c 

F^epair  redumbladder  fistula 

45805 

c 

Repair  fistula;  cotostomy 

45820 

c 

Repair  redourethral  fistula 

45825 

c 

Repair  fistula;  cotostomy 

46705 

c 

Repair  of  anal  stncture 

46715 

c 

Repair  of  anovaginal  fistula 

46716 

c 

Repair  of  anovaginal  fistula 

46730 

c 

Constnjdion  of  absent  anus 

46735 

c 

Construdton  of  absent  anus 

46740 

c 

Constmctton  of  absent  anus 

46742 

c 

Repair,  imperforated  anus 

46744 

c 

Repair,  ctoacal  anomaly 

46746 

c 

Repair,  ctoacal  anomaly 

46748 

c 

Repair,  ctoacal  anomaly 

46751 

c 

Repair  ol  anal  sphinder 

47001 

c 

Needle  biopsy,  hver 

47010 

c 

Open  drainage,  liver  leston 

47011 

c 

Percut  dram,  liver  leston 
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CPTV 
HCPCS* 

HOPD 

Status 

indicator 

Description 

47015 

C 

Injeot/aspiraie  liver  cyst 

47100 

C 

Wedge  biopsy  ol  liver 

47120 

C 

Partial  removal  o«  liver 

47122 

C 

Extensive  removal  of  liver 

47125 

C 

Partial  removal  ol  liver 

47130 

C 

Partial  removal  o(  liver 

47133 

C 

Removat  ol  donor  liver 

47134 

C 

Partial  removal,  donor  liirar 

47135 

C 

Transplantation  of  liver 

47136 

C 

Transplantation  ol  liver 

47300 

C 

Surgery  lor  liver  lesion 

47360 

C 

Repair  Sver  vi«xjnd 

47360 

C 

Repair  llverwound 

47381 

C 

«epair  Iwer  wound 

47362 

C 

Repair  liver  wound 

47400 

C 

Incision  of  Nver  duct 

47420 

C 

Incision  ol  bNe  duct 

47425 

C 

Incision  of  Ma  duct 

47460 

C 

Incise  bile  duct  sphincter 

47460 

C 

Incision  of  galtoladder 

47490 

C 

mdsion  of  galtotadder 

47550 

C 

Bile  duct  endoscopy 

47600 

C 

Rernoval  of  galUadder 

47605 

0 

Renwval  of  galbladder 

47610 

c 

Removal  of  gM>ladder 

47612 

c 

Removal  of  galbladder 

47820 

c 

Removal  of  gaflbiadder 

47700 

c 

Exploration  of  bile  ducts 

47701 

c 

Bile  duct  revision 

47711 

c 

Excision  of  bile  duct  tumor 

47712 

c 

Excision  of  bile  duct  tumor 

47715 

c 

Excision  of  bile  duct  cyst 

47716 

c 

Fusion  of  bite  duct  cyst 

47720 

c 

Fuse  gaHbiadder  &  bowel 

47721 

c 

Fuse  upper  gi  structures 

47740 

c 

Fuse  gallbladder  &  bowel 

47741 

c 

Fuse  gallbladder  &  bowel 

47760 

c 

Fuse  bile  ducts  and  bowel 

47765 

G 

Fuse  liver  duas  &  bowel 

47780 

c 

Fuse  bile  ducts  and  bowel 

47785 

c 

Fuse  bile  ducts  and  bowel 

47800 

c 

Reconstruction  of  bile  ducts 

47801 

c 

Ptacenr>ant,  bile  duct  support 

47802 

c 

Fuse  liver  duct  &  Intestine 

47900 

c 

Suture  bile  duct  injury 

48000 

c 

Drainage  of  abdomen 

48001 

c 

Placement  ol  drain,  pancreas 

48005 

c 

Resect/debride  pancreas 

48020 

c 

Removal  ol  pancreatic  stone 

48100 

c 

Biopsy  of  pancreas 

48120 

c 

Removal  ol  pancreas  lesion 

48140 

c 

Partial  rennoval  of  pancreas 

48146 

c 

Partial  removal  of  pancreas 

48146 

c 

Pancreatectomy 

48148 

c 

Removal  ol  pancreatic  duct 

48150 

c 

Partial  removal  of  pancreas 

48152 

0 

Pancreatectomy 

48153 

c 

Pancreatectomy 

48154 

c 

Pancreatectomy 

48155 

c 

Removal  of  pancreas 

48180 

c 

Fuse  pancreas  and  bowel 

48400 

c 

Injection,  intraoperative 

48600 

c 

Surgery  of  pancreas  cyst 

48610 

c 

Drain  pancreatic  pseudocyst 

48611 

c 

Drain  pancreatic  pseudocyst 

48620 

c 

Fuse  pancreas  cyst  and  bowel 

48540 

c 

Fuse  pancreas  cyst  and  bowel 

48545 

c 

Pancreatorrtiaphy 

48647 

c 

Duodenal  exclusion 

48656 

c 

Renwval,  allograft  pancreas 

49000 

c 

Exploration  ol  abdomen 

49002 

c 

Reopening  of  abdomen 

49010 

c 

Expla-ation  betfind  abdomen 

CPTV 
HCPCS2 

HOPD 

Status 

indicator 

Description 

49020 

C 

Drain  abdominal  abscess 

49021 

C 

49040 

C 

Open  drainage  abdom  ab- 
scess 

49041 

C 

Percut  drain  abdom  abscess 

49060 

C 

Open  drain  retroper  abscess 

49061 

C 

Perctrtdrain  retroper  abscess 

49062 

C 

Drain  to  peritoneal  cavity 

49200 

C 

49201 

C 

49215 

C 

Excise  sacral  spine  tumor 

49220 

C 

MuHiple  surgery,  abdomen 

49255 

C 

Removal  of  omentum 

49425 

c 

49428 

c 

Ligation  of  shunt 

49605 

c 

Repair  umbilical  lesion 

49606 

c 

Repair  umbilical  lesion 

49610 

c 

Rapair  unMicai -lesion 

49611 

c 

Repair  umbilical  lesion 

49900 

c 

Repair  o»  abdominal  wall 

49905 

c 

Omental  flap 

49906 

c 

Free  omental  flap,  microvaac 

500>0 

c 

Expioation  of  kidney 

50020 

c 

Open  drain  renal  abscess 

50021 

c 

Peccut  drain  renal  abscess 

50040 

c 

Orainagairf  lodnay 

50045 

c 

ExploraMonof  kidney 

.     50060 

c 

r^amoMal  d  kidney  stone 

50065 

c 

Incision  of  kidney 

50070 

c 

Incision  of  Iddney 

50075 

c 

Removal  of  kidney-Stone 

50080 

c 

Removal  of  kidney  ?tone 

S0081 

c 

Removal  of  kidney  stone 

50100 

c 

Revise  kidney  bkxxi  vessels 

50120 

c 

Expk]ratk>n  of  kidney 

50125 

c 

Expkxe  and  drain  kidney 

50130 

c 

Removal  of  kidney  stone 

50135 

c 

Expkxation  of  kidney 

50205 

c 

Bnpsy  of  kidney 

50220 

c 

Removal  of  kidney 

50225 

c 

Removal  of  kidney 

50230 

c 

Removal  of  kidney 

50234 

c 

Removal  of  kidney  &  ureter 

50236 

c 

Removal  of  kidney  &  ureter 

50240 

c 

Paitial  removal  of  kidney 

50280 

c 

Removal  of  kidney  lesion 

50290 

c 

Removal  of  kidney  lesion 

50300 

c 

Removal  of  donor  kidney 

50320 

c 

Removal  of  donor  kidney 

50340 

c 

Removal  of  kidrtey 

50360 

c 

Transplantatnn  of  kklney 

50365 

c 

Transplantatwn  of  kidney 

50370 

c 

Remove  transplanted  kklney 

50380 

c 

Reimplantatk>n  of  kidney 

50400 

c 

Reviskxi  of  kktney/ureter 

50405 

c 

Reviston  x>i  kklney/ureter 

50500 

c 

Ftepair  of  kidney  wound 

50520 

c 

Ctose  kidney-skin  fistula 

50525 

c 

Repair  renal-abdomen  fistula 

50526 

c 

Repair  renal-abdomen  fistula 

50£40 

c 

Reviskm  of  horseshoe  kidney 

50570 

c 

Kklney  ertdoscopy 

50572 

c 

Kklney  endoscopy 

50574 

c 

Kidney  endoscopy  &  biopsy 

50575 

c 

Kidney  endoscopy 

50576 

c 

Kklney  endoscopy  &  treat- 
ment 

50578 

c 

Renal  endoscopy,  radkitracer 

50580 

c 

Kklney  endoscopy  &  treat- 
ment 

50600 

c 

Expkxatk>n  of  ureter 

50605 

c 

Insert  ureteral  support 

50610 

c 

Removal  of  ureter  stone 

CPTV 
HCPCS* 

HOPD 

Status 

indcator 

Oescriplkxi 

S0620 

C 

Removal  of  ureter  stone 

50630 

C 

Removal  of  ureter  stone 

50650 

C 

Removal  of  ureter 

S0660 

C 

Renxwal  of  ureter 

50700 

C 

-50715 

C 

Release  of  ureter 

50722 

C 

Release  of  ureter 

50725 

C 

Release/revise  ureter 

50727 

C 

Revise  urster 

50728 

C 

flevise  ureter 

50740 

C 

Fusk>n-of  oretar  &  kklney 

50750 

C 

Fus»n  of  ureter-A  kidney 

50760 

C 

FuskKi  of  ureters 

50770 

c 

Spicing  of  ureters 

50780 

C 

Reknpiant  ureter  In  bladder 

50782 

C 

Reimplant  ureter  in  bladder 

50783 

C 

Reimplant  urrter  in  bladder 

50785 

C 

Reimplant  ureter  in  bladder 

50800 

C 

Imptartt 'Ureter  in  bowel 

50810 

C 

Fuaiontjl  ureter  &  bowel 

50815 

C 

Urine  shunt  to  bowel 

50820 

c 

Construct  bowel  bladder 

50825 

c 

Construct  bowel  bladder 

50830 

c 

Revise  urine  fkjw 

50640 

c 

Replaoa  ureter  by  bowel 

56845 

c 

Appendioo-vesicostomy 

50860 

c 

Transplant  ureter  to  aidn 

50960 

c 

Repair  of  ureter 

5oaeo 

c 

Ctosure  ureter/skin  fistula 

50930 

c 

Closure  ureterAx)wel  fistula 

50940 
50070 

c 
c 

Rolanaa  of  ureter 

50972 

c 

Ureter  endoscopy  &  catheter 

50974 

c 

Ureter  endoscopy  &  tMopsy 

50976 

c 

Ureter  endoscopy  ft  treatment 

50978 

c 

Ureter  endoscopy  &  tracer 

50980 

c 

Ureter  endoscopy  &  treatment 

51060 

c 

Removal  ol  ureter  stone 

51525 

c 

Removal  of  bladder  leskxi 

51530 

c 

Removal  of  bladder  leskx) 

51535 

c 

Repair  of  ureter  leskxi 

51550 

c 

Partial  removal  of  bladder 

51566 

c 

Partial  removal  of  bladder 

51565 

c 

Revise  bladder  &  ureier(s) 

51570 

c 

Removal  of  bladder 

51575 

c 

Removal  of  bladder  &  nodes 

51580 

c 

Remove  bladder  revise  tract 

51585 

c 

Removal  of  bladder  &  nodes 

51590 

c 

Remove  bladder,  revise  tract 

51595 

c 

Remove  Uadder;  revise  tract 

51596 

c 

Remove  bladder,  create 
pouch 

51597 

c 

Removal  of  pelvic  structures 

51800 

c 

Revision  of  bladder/urethra 

51820 

c 

Revision  of  urinary  tract 

51840 

c 

Attach  Madder/urethra 

51841 

c 

Attach  bladder/urethra 

51845 

c 

Repair  bladder  neck 

51860 

c 

Repair  of  bladder  wound 

51885 

c 

Repair  of  bladder  wound 

51900 

c 

Repair  bladder/vagina  lesion 

51920 

c 

Ctose  bladder-uterus  fistula 

51925 

c 

Hysterectomy/bladder  repair 

51940 

c 

Correcton  of  bladder  defect 

51960 

c 

Revisnn  of  bladder  &  bowel 

51980 

c 

Constaxn  bladder  opening 

53085 

c 

Drainage  ol  urinary  leakage 

53415 

c 

Reconstructk>n  of  urethra 

53443 

c 

Reconstruction  of  urethra 

54125 

c 

Removal  of  penis 

54130 

c 

Bemme  penis  &  nodes 

54135 

c 

Renwve  penis  &  nodes 

54332 

c 

^tovise  penis,  ur^hra 
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CPTV 

hcpcs* 


54336 

54390 

54430 

54535 

54560 

54650 

55600 

55605 

55650 

55801 

55810 

55812 

55815 

55821 

55831 

55840 

55842 

55845 

55860 

55862 

55865 

56308 

56310 

56314 

56315 

56322 

56323 

56324 

56340 

56341 

56342 

56345 

56347 

56348 

56349 

56630 

56631 

56632 

56633 

56634 

56637 

56640 

56805 

57108 

57110 

57120 

57270 

57280 

57282 

57292 

57305 

57307 

57308 

57310 

57311 

57320 

57330 

57335 

57531 

57540 

57545 

58140 

58150 

58152 

58180 

58200 

58210 

58240 

58260 

58262 

58263 

58267 

58270 


HOPD 

status 

indicator 


C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 


Descriplkxi 


CPTV 
HCPCS* 


Revise  penis,  urethra 
Repair  penis  and  bladder 
ReviskNi  of  penis 
Extensive  testis  surgery 
Exploratk>n  for  testis 
Orchk>pexy  (Fowler-Stephens) 
Incise  sperm  duct  pouch 
Incise  sperm  duct  pouch 
Remove  sperm  duct  pouch 
Removal  of  prostate 
Extensive  prostate  surgery 
Extensive  prostate  surgery 
Extensive  prostate  surgery 
Renx>val  of  prostate 
Renwval  of  prostate 
Extensive  pn>state  surgery 
Extensive  prostate  surgery 
Extensive  prostate  surgery 
Surgk^l  exposure,  prostate 
Extensive  prostate  surgery 
Extensive  prostate  surgery 
Laparoscopy,  hysterectomy 
LaparoscopK  enterolysis 
Lapar,  drain  lymphocele 
LaparoscopK  appendectomy 
Laparoscopy,  vagus  nerves 
Laparoscopy,  vagus  nerves 
Laparoscopy,  cholecystoenter 
Laparoscopic  cholecystectomy 
Laparoscope  cholecystectomy 
Laparoscope  ctxjlecystectomy 
Laparoscopk;  splenectomy 
Laparoscopic  jejunostomy 
Laparo:  resect  intestine 
Laparoscopy;  fundoplasty 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Repair  clitoris 
Partial  removal  of  vagina 
Removal  of  vagina 
Ctosure  of  vagina 
Repair  of  bowel  pouch 
Suspension  of  vagina 
Repair  of  vaginal  prolapse 
Construct  vagina  with  graft 
Repair  rectum-vagina  fistula 
Fistula  repair  &  cotostomy 
Fistula  repair,  transperine 
Repair  urethrovaginal  leskx) 
Repair  urethrovaginal  lesion 
Repair  bladder-vagina  leskxi 
Repair  bladder-vagina  leskxi 
Repair  vagina 
Removal  of  cervix,  radcal 
Removal  of  resklual  cervix 
Remove  cervix,  repair  pelvis 
Removal  of  uterus  leskxi 
Total  hysterectomy 
Total  hysterectomy 
Partial  hysterectomy 
Extensive  hysterectomy 
Extensive  hysterectomy 
Rerrxjval  of  pelvis  contents 
Vaginal  hysterectomy 
Vaginal  hysterectomy 
Vaginal  hysterectomy 
Hysterectomy  &  vagina  repair 
Hysterectomy  &  vagina  repair 


58275 

58280 

58285 

58400 

58410 

58520 

58540 

58600 

58605 

58611 

58615 

58700 

58720 

68740 

58750 

58752 

58760 

58770 

58805 

58822 

58823 

58825 

58900 

58920 

58925 

58940 

58943 

58950 

58951 

58952 

58960 

59100 

59120 

59121 

59130 

59135 

59136 

59140 

59150 

59151 

59325 

59350 

59514 

59525 

59620 

59830 

59860 

59851 

59862 

59865 

59866 

59857 

59886 

60212 

60252 

60254 

60260 

60270 

60271 

60500 

60502 

60506 

60512 

60620 

60621 

60S22 

60640 

60546 

60600 

60605 

61105 

61106 

61107 


HOPD 

status 

indk:ator 


C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
6 
C 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 


Descriptkxi 


Hysterectomy,  revise  vagina 
Hysterectomy,  revise  vagina 
Extensive  hysterectomy 
Suspension  of  uterus 
SuspensK)n  of  uterus 
Repair  of  ruptured  uterus 
Reviskxi  of  uterus 
Divisbn  of  fallopian  tube 
Division  of  fallopian  tube 
Ligate  ovkluct(s) 
Occlude  fallopian  tubefs) 
Removal  of  (alloptan  tube 
Removal  of  ovaryAut>e(s) 
Revise  falk)pian  tube(s) 
Repair  oviduct 
Revise  ovarian  tut>e(s) 
Remove  tubal  obstructkxi 
Create  new  tut>ai  opening 
Drainage  of  ovarian  cyst(s) 
Percut  drain  ovary  abscess 
Percut  drain  pelvk:  abscess 
Transposition,  ovary(s) 
Biopsy  of  ovary(s) 
Partial  removal  of  ovaryts) 
Removal  of  ovarian  cy3t(s) 
Removal  of  ovary(s) 
Removal  of  ovary(s) 
Resect  ovarian  malignancy 
Resect  ovarian  malignancy 
Resect  ovarian  malignancy 
Exploration  of  abdomen 
.Remove  uterus  lesion 
Treat  ectopc  pregnancy 
Treat  ectopk;  pregnancy 
Treat  ectopk:  pregnancy 
Treat  ectopic  pregnancy 
Treat  ectopic  pregnancy 
Treat  ectopc  pregnancy 
Treat  ectopk;  pregnancy 
Treat  ectopic  pregnancy 
Reviskxi  ol  cervix 
Repair  of  uterus 
Cesarean  delivery  only 
Remove  uterus  after  cesarean 
Attempted  vbac  delivery  only 
Treat  uterus  inlectkxi 
Abortkxi 
Abortkxi 
Abortkxi 
Atxxtkxi 
Abortkxi 
Abortkxi 
Abortkxi 

Parital  thyrokl  exciskx) 
Removal  ol  thynjkl 
Extensr^e  thyrokl  surgery 
Repeat  thyrokl  surgery 
Removal  of  thyrokl 
Renxjval  of  thyrokl 
Expkxe  parathyrokl  glands 
Re-expkxe  parathynxds 
Expkxe  parathyrokl  glands 
Autotransplant,  parathyrokl 
Removal  of  ttiymus  gland 
Removal  thyrrius  glarxl 
Removal  of  thymus  gland 
Expkxe  adrenal  gland 
Expkxe  adrenal  gland 
Remove  carotkl  body  leskxi 
Remove  carotkl  body  leskxi 
Drill  skull  for  examinatkxi 
Drill  skull  for  exam/surgery 
Drill  skull  for  implantatkxi 


CPTV 
HCPCS2 

HOPD 

Status 

indcator 

Descriptkxi 

61108 

C 

Drill  skun  for  drainage 

61120 

C 

Pierce  skull  lor  examinatkxi 

61130 

C 

Pierce  skull,  exam/surgery 

61140 

C 

Pierce  skull  for  bk3psy 

61150 

C 

Pierce  skull  lor  drainage 

61151 

C 

Pierce  skull  for  drainage 

61154 

C 

Pierce  skull,  remove  ckn 

61156 

C 

Pierce  skull  lor  drainage 

61210 

c 

Pierce  skull;  implant  devce 

61250 

c 

Pierce  skull  &  expk>re 

61253 

c 

Pierce  skull  &  exptore 

61304 

c 

Open  skull  for  expkxatcn 

61305 

c 

Open  skull  for  expkxation 

61312 

c 

Open  skull  for  drainage 

61313 

c 

Open  skull  for  drainage 

61314 

c 

Open  skull  for  drainage 

61315 

c 

Open  skull  for  drainage 

61320 

c 

Open  skull  lor  drainage 

61321 

c 

Open  skull  for  drainage 

61330 

c 

Decompress  eye  socket 

61332 

c 

Expkxe/bwpsy  eye  socket 

61333 

c 

Expkxe  oft>it;  remove  leskxi 

61334 

c 

Expkxe  ort>it;  remove  object 

61340 

c 

Relieve  cranial  pressure 

61343 

c 

Incise  skull,  pressure  relief 

61345 

c 

Relieve  cranial  pressure 

61440 

c 

61450 

c 

Incise  skull  lor  surgery 

61468 

c 

Incise  skull  tor  braki  wound 

61460 

c 

Incise  skull  lor  surgery 

61470 

c 

Incise  skull  for  surgery 

61480 

c 

Incise  skull  for  surgery 

61490 

c 

Incise  skuB  for  surgery 

61500 

c 

Removal  of  skull  leskxi 

61501 

c 

Remove  infected  skull  Ixxie 

61510 

c 

RerTx>val  of  brain  leskxi 

61512 

c 

Remove  brain  hnkig  leskxi 

61514 

c 

Removal  of  brain  at)scess 

61516 

c 

Removal  of  brain  leskm 

61618 

c 

Removal  of  brain  leskxi 

61519 

c 

Remove  brain  lining  leskxi 

61520 

c 

Removal  of  brain  leskxi 

61521 

c 

Removal  of  brain  leskxi 

61522 

c 

Removal  of  brain  atjscess 

61524 

c 

Removal  of  braki  leskxi 

61526 

c 

Removal  of  brain  leskxi 

61530 

c 

Removal  of  brain  leskxi 

61531 

c 

Implant  brain  electrodes 

61533 

c 

Implant  brain  electnxles 

61534 

c 

Removal  of  braki  leskxi 

61535 

c 

Remove  brain  electrodes 

61536 

c 

Removal  of  brain  leskxi 

61538 

c 

Removal  of  brain  tissue 

61539 

c 

Removal  ol  braki  tssue 

61541 

c 

Inciskxi  ol  brein  tissue 

61542 

c 

Removal  of  braki  tissue 

61543 

c 

Removal  of  braki  tissue 

61544 

c 

Remove  &  treat  braki  leskxi 

61545 

c 

Exciskxi  of  brain  tumor 

61546 

c 

Removal  of  pituitary  gland 

61548 

c 

Removal  of  pituitary  gland 

61560 

c 

Release  of  skull  seams 

61552 

c 

Release  of  skull  seams 

61566 

c 

Incise  skuH/sutures 

61567 

c 

Incise  skuN/sutures 

61568 

c 

Exciskxi  of  skuVsutures 

61569 

c 

Excison  of  skul/sutures 

61563 

c 

Eaciskin  of  skul  tumor 

61564 

c 

Exciskxi  of  skun  tumor 

61570 

c 

Remove  braki  kxeign  body 

61571 

c 

kcise  skul  tor  braki  wound 

61575 

c 

SkuN  base/brakistem  surgery 

61576 

c 

SkuH  bas^brainstem  surgery 
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Addendum  G.— CPT  Codes  Which 
Would  be  Paid  Only  as  Inpatient 
Procedures— Continued 


cptv 

MCPCS* 

HOPD 

status 

indicator 

Descfiptkxi 

61560 

G 

Craniofacial  approach,  skull 

61561 

C 

Craniofactal  approach,  skull 

61582 

C 

Craniofacial  approach,  skull 

61563 

C 

Craniofacial  approach,  skull 

61584 

C 

Ortiitocranial  approach/skuH 

61585 

C 

OiDitocranial  approach/skull 

61586 

C 

61590 

C 

Infratsmporal  approach/skull 

61591 

C 

61592 

0 

OftMoctanai  approactVskull 

61595 

C 

Tranatamporai  approach/skuH 

61596 

C 

TraracocMaar  approactVskull 

61597 

C 

Tranecondyiar  approactVskull 

61598 

0 

Trarapolroaal  approactVskull 

61600 

C 

nasoct/amsa  cransU  lasion 

61601 

C 

Rased/excise  cranial  lesion 

61605 

C 

Resact/aicisa  cranial  lesion 

61606 

C 

ResecMKCtae  cranial  lesion 

61607 

C 

Raaact/eadaa  craniel  lesion 

61608 

C 

ReaecVeicise  cranial  lesion 

61609 

C 

Transect,  artery,  sinus 

61610 

C 

Transect,  artery,  sinus 

61611 

C 

Transect,  artery,  sinua 

61612 

C 

Transact,  artery,  sinus 

61613 

C 

Remove  aneurysm,  sinus 

61615 

C 

flasect/axcise  leskxt,  skull 

61616 

C 

Resect/excise  lesion,  skull 

61618 

C 

Repairdura 

61619 

C 

Repair  dura 

61624 

C 

61626 

C 

Oodusion/emtxitization  cam 

61680 

C 

Intracranial  vessel  surgery 

61682 

c 

61684 

c 

Intracranial  vessel  surgery 

61686 

C 

Intracranial  vessel  surgery 

61690 

C 

Intracranial  vessel  surgery 

61692 

C 

61700 

C 

Inner  skun  vessel  surgery 

61702 

c 

Inner  skuV  vessel  surgery 

61703 

C 

Clamp  neck  artery 

61705 

C 

Revise  cticulatian  to  liead 

61708 

C 

Revise  circutation  to  twad 

61710 

C 

Revise  circulation  to  twad 

61711 

C 

Fusion  o(  skuN  arteries 

61712 

C 

SkuV  or  spine  microsurgery 

61720 

c 

Incise  skuN/txain  surgery 

61735 

c 

Incise  skuMirain  surgery 

61750 

c 

Incise  SkuN;  brain  biopsy 

61751 

c 

Brain  biopsy  with  cat  scan 

61760 

c 

Implant  tyam  electrodes 

81770 

c 

Incise  skull  for  treatment 

61791 

c 

Treat  trigeminai  tract 

61795 

c 

Brain  surgery  using  computer 

61860 

c 

Implant  neuroelectrodes 

61865 

c 

Implant  neuroelectrodes 

61860 

c 

Implant  neuroelectrodes 

61865 

c 

Implant  neuroelectrodes 

61870 

c 

Implant  neuroelectrodes 

61875 

c 

Implant  neuroelectrodes 

61880 

c 

Revise^renx)ve  neurooloctrode 

61888 

c 

Revise^remove  neuroracefver 

62000 

c 

Repair  of  skull  fracture 

62005 

c 

Repair  of  skull  fracture 

62010 

c 

Treatment  of  head  injury 

6210O 

c 

Repair  bram  fluid  leakage 

62115 

c 

Reductnn  of  skull  defect 

62116 

c 

Reduction  of  skufi  defect 

62117 

c 

Reduction  of  skull  defect 

62120 

c 

Repair  skull  cavity  leskxi 

62121 

c 

Incise  skull  repair 

62140 

c 

Repair  of  skull  defect 

62141 

c 

Repair  of  skull  delect 

62142 

c 

Remove  skull  plate/flap 

CPTV 
HCPCS* 

HOPD 
status 
indicator 

Descriptkxi 

62143 

C 

Replace  skull  plate/flap 

62145 

C 

Repair  of  skull  &  brain 

62146 

C 

f^epair  of  skull  with  graft 

62147 

C 

Repair  of  skull  with  graft 

62180 

C 

Establish  brain  cavity  shunt 

62190 

C 

Establish  brain  cavity  shunt 

62192 

C 

Establish  brain  cavity  shunt 

62200 

C 

Establish  brain  cavity  shunt 

62201 

C 

Establish  brain  cavity  shunt 

62220 

C 

Establish  brain  cavity  shunt 

62223 

C 

Establish  brain  cavity  shunt 

62256 

C 

Remove  brain  cawty  shunt 

62258 

C 

Replace  brain  cavity  shunt 

62351 

C 

Implant  spinal  catheter 

63001 

C 

Renwval  of  spinal  lamina 

63003 

C 

Removal  of  spinal  lamina 

63005 

C 

Removal  of  spinal  lamina 

63011 

C 

Renrx>val  of  spinal  lamina 

63012 

c 

Removal  of  spinal  lamina 

63015 

c 

Removal  of  spinal  lamina 

63016 

c 

Removal  of  spinal  lamina 

63017 

c 

Removal  of  spinal  lamina 

63020 

<: 

Neck  spine  disk  surgery 

63030 

c 

63035 

c 

Added  spinal  disk  surgery 

63040 

c 

Neck  spine  disk  surgery 

63042 

c 

Low  back  disk  surgery 

63045 

c 

Removal  of  spinal  lamina 

63046 

c 

Flemoval  of  spinal  lamiRa 

63047 

c 

Removal  of  spinal  lamina 

63048 

c 

Removal  o(  spinal  lamirta 

63065 

c 

Decompress  spinal  cord 

63056 

c 

Decompress  spinal  cord 

63057 

c 

Decompress  spinal  cord 

63064 

c 

Decompress  spinal  cord 

63066 

c 

Decompress  spirtal  cord 

63075 

c 

Neck  spine  disk  surgery 

63076 

c 

Neck  spine  disk  surgery 

83077 

c 

Spine  disk  surgery,  thorax 

63078 

c 

Spine  disk  surgery,  thorax 

63081 

c 

Removal  ol  vertebral  body 

63082 

c 

Removal  of  vertebral  body 

63086 

c 

Renwval  of  vertebral  body 

63086 

c 

Removal  of  vertebral  body 

63067 

c 

Removal  of  vertebral  body 

63088 

c 

Removal  of  vertebral  body 

63090 

c 

Removal  of  vertebral  body 

63091 

c 

Removal  of  vertebral  body 

63170 

c 

Incisa  spinal  cord  tract(s) 

63172 

c 

Drainage  of  spinal  cyst 

63173 

c 

Drainage  of  spinal  cyst 

63180 

c 

Revise  spinal  xord  ligaments 

63182 

c 

Revise  spinal  oord  Ugamerrts 

63185 

c 

Incise  spinal  column/nenras 

63190 

c 

Incise  spinal  column/nerves 

63191 

c 

Incise  spinal  column/nerves 

63194 

c 

Incise  spinal  column  &  cord 

63195 

c 

Incise  spinal  column  &  cord 

63196 

c 

Incise  spinal  column  &  cord 

63197 

c 

Incise  spinal  column  &  cord 

63198 

c 

Incise  spinal  column  &  cord 

63199 

c 

Incise  spinal  column  &  cord 

63200 

c 

Release  of  spinal  cord 

63250 

c 

Revise  spinal  cord  vessels 

63251 

c 

Revise  spinal  cord  vessels 

63252 

c 

Revise  spinal  cord  vessels 

63265 

c 

Excise  Intraspinal  lesion 

63266 

c 

Excise  intraspinal  leskxi 

-  63267 

c 

Excise  Intraspinal  leskm 

63268 

c 

Excise  Intraspinal  leskxi 

63270 

c 

Excise  intraspinal  lesion 

63271 

c 

Excise  intraspinal  leskxi 

63272 

c 

Excise  intraspinal  leskxi 

CPTV 
HCPCS' 

HOPD 

status 

indicator 

Description 

63273 

C 

Excise  intraspinal  leskxi 

63275 

C 

Bnpsy/excise  spinal  tumor 

63276 

C 

Bkjpsy/excise  spinal  tumor 

63277 

C 

Biopsy/excise  spinal  tumor 

63278 

C 

Biopsy/excise  spinal  tumor 

63280 

C 

Bnpsy/excise  spinal  tumor 

63281 

C 

Bkipsytaxcise  spinal  tumor 

63282 

C 

Bkjpsy/excise  spinal  tumor 

63283 

C 

Bkipsy/excise  spinal  tumor 

63285 

C 

Biopsy/excise  spinal  tumor 

63286 

C 

Bk)psy/excise  spinal  tumor 

63287 

C 

Bkipsy/excise  spinal  tumor 

63290 

C 

Bnpsy/excise  spinal  tumor 

63300 

c 

Removal  of  vertebral  body 

63301 

c 

Removal  of  vertebral  body 

63302 

c 

Removal  of  vertebral  body 

63303 

c 

Removal  of  vertebrahbody 

63304 

c 

Removal  of  vertebral  body 

63305 

c 

Removal  of  vertebral  body 

63306 

c 

Removal  of  vertebral  body 

63307 

c 

Removal  of  vertebral  body 

63308 

c 

Removal  of  vertebral  body 

63855 

c 

Implant  neuroelectrodes 

63700 

c 

Repair  of  spinal  hemiatkxi 

83702 

c 

Repair  of  spinal  hemiatkxi 

63704 

c 

Repair  of  spinal  hemiatkxi 

63706 

c 

Repair  of  spinal  hemiatkxi 

63707 

c 

Repair  spinal  fhikl  leakage 

63709 

c 

Repair  spinal  fhjkl  leakage 

63710 

c 

Graft  repair  of  spine  delect 

63740 

c 

Install  spinal  shunt 

63741 

c 

Instaa  spinal  shunt 

64752 

c 

Indskxi  of  vagus  nerve 

64755 

c 

Indskxi  of  stomach  nerves 

64760 

c 

Indsion  of  vagus  nerve 

64763 

c 

Incise  h|pAhigh  nerve 

84786 

c 

Incise  hipAhigh  nerve 

64802 

c 

Remove  sympathetic  nerves 

64804 

c 

Remove  sympattietic  nerves 

64809 

c 

Remove  sympattiatk:  nen/es 

64818 

c 

Remove  sympathetic  nerves 

64820 

c 

Remove  sympathetc  nerves 

64866 

c 

Fuskxi  of  faoiaVother  nerve 

64868 

c 

Fuskxi  of  faciaVolher  nerve 

65110 

c 

Removal  of  eye 

65112 

c 

Remove  eye,  revise  socket 

65114 

c 

Remove  eye,  revise  socket 

65273 

c 

Repair  of  eye  wound 

67414 

c 

Expkxa^deoompress  eye 
socke 

67445 

c 

Expkxa/decompress  eye 
socke 

67570 

c 

Decompress  optk:  nerve 

69155 

c 

Extensive  ear/neck  surgery 

69535 

c 

Remove  part  of  temporal  bone 

69654 

c 

Remove  ear  lesk>n 

69950 

c 

Incise  inner  ear  nerve 

69955 

c 

Release  facial  nerve 

69060 

c 

Release  inner  ear  canal 

69970 

c 

Remove  inner  ear  leskxi 

69979 

c 

Temporal  bone  surgery 

74300 

c 

X-ray  bile  ducts,  pancreas 

74301 

c 

Additkxial  x-rays  at  surgery 

75894 

c 

Xrays,  transcatheter  therapy 

75896 

c 

Xrays,  transcatheter  ttierapy 

75900 

c 

Arterial  catfieter  exchange 

75940 

c 

X-ray  placement,  vein  filter 

75945 

c 

Intravascular  us 

75946 

c 

Intravascular  us 

75960 

c 

Transcatheter  intro,  stent 

75961 

c 

Retrieval,  broken  catheter 

75962 

c 

Repair  arterial  bkx:kage 

75964 

c 

Repair  artery  bkxkage,  each 
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CPTV 
HCPCS* 

HOPD 

Status 

indicaiar 

75066 

C 

Repair  aitwialblockaga 

75068 

C 

Repair  arteiy  blockage,  each 

75070 

c 

Vascular  biopsy 

75078 

c 

Repair  venous  bkickage 

75902 

c 

Atherectomy,  x-ray  exam 

75093 

c 

AttierecKxny,  x-ray  exam 

75994 

c 

Atherectomy,  x-ray  exam 

75005 

c 

Atherectomy,  x-ray  exam 

75996 

c 

Atherectomy,  x-ray  exam 

92970 

c 

CardkMssist,  internal 

92971 

c 

CaidkMssist.  external 

92975 

c 

Dissolve  cfcit,  heart  veoeal 

92977 

c 

Dissolve  dot.  heart  vesael 

92978 

c 

intravas  us,  heart  (addon) 

92979 

c 

Intravas  us.  heart  (add-on) 

92980 

c 

Insert  intiacoconary  stait 

92981 

c 

Insert  intiacoRxiary  stent 

02062 

c 

Coronary  artery  dMkxi 

CPTV 
HCPCS* 


92984 
92986 
92987 
02990 

92992 
92003 
9299S 
92996 
92997 


94652 

94656 
95920 
95961 
95962 
99190 
99191 
99192 


C 

C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 


Description 


Corenaiy  artery  dHatkxi 
RevMon  of  aortK  valve 
RavWon  of  mitral  valve 
Revision  of  pulmonary  vak« 
Revision  ol  heart  chamber 
newiakw  o*  heart  chamber 
(Coronary  atharedoniy 
Coronary  atharadomy 
Pul  an  bafcxMi  repair,  pare 
Put  art  baRoonrapair,  pare 
Preasufs  txeaihlng  (IPPS) 
Initial  ventilator  mgmt 
IntraaperaHve  nerve  tasting 
Electrode  stimulation,  bcafei 
Electrode  stimulalKxi,  bialn 
Special  pump  servicaa 
Special  pump  services 
Specialpumpt 


CPTV 
HCPCS* 

HOPD 
agh» 

Descriptkxi 

00234 

C 

Obaorv/hoap  same  dale 

00236 

C 

ObeervAKMp  same  dato 

90236 

C 

Obaarvfhoop  same  dale 

00251 

C 

MHal  inpatient  oonsuR 

09252 

C 

Irabal  inpatient  consull 

00253 

C 

Initial  Inpatiert  consuB 

902S4 

C 

Inttal  inpoUant  (,'onsuK 

002S6 

C 

Inttal  inpatient  consuR 

90SS1 

C 

Folow-up  inpatient  oonsu* 

00262 

C 

FokMMjp  mpationt  consuK 

00263 

C 

Folaw-up  topoHent  oonauK 

00205 

C 

Naonatal  critical  care 

00206 

C 

Naonatol  otfcal  care 

00207 

C 

Naonatal  criUcol  care 

00366 

c 

Prolongad  service,  inpotiet* 

99367 

c 

f>iakxigad  service,  inpatient 

09433 

c 

ADDENDUM  H.— STATUS  INDICATORS;  HOW  VARIOUS  SERVICES  ARE  TREATH)  UWER  OUTPATIENT  PPS 


A. 

C 

A 

E  .....~. 

A 

A 

A 

A...™. 

A 

A 

N 

P 

S 

T 

V 

X 


Service 


Pulmonary  RehabMalxxi  CInteal  Trial 

InpaUani  Procadures „___..«. — „„«..„.. 

DurdUe  Madical  Equipment.  Prosthetics  and  Orthotics 

Noiv«overed  Items  and  Servicas 

Physkal,  Oocupatkxial  and  Speech  Therapy 

Ambulanoa ^_„.™.. 

EPO  «or  ESRO  patfiMits 

CRnk»l  Diagnostic  Laboratory  Services 

Physician  San/icea  for  EBRD  patients 
Scnwning  Mammography 


IncUental  Servicea,  packaged  mio  APC  Rata 

Partial  Hoap»alization  _._ 

SigrMcent  Procadura,  not  disoauniad  whan  muUpla  . 

Procedure.  muUpla  discount  oppiee 

Viet  to  amfc  «  Emergency  Department 

Andaory  Sennce - 


ADDB4DUM 1.— Service  Mix  Indices  by 

HOSPITAL 


010001  — 

010004 

010005 ..... 
010006..... 
010007 ...- 
010006  ~... 
010000  — 

010010  .» 

010011  ...~ 
010012 ..... 

010015  -.- 

010016  ..,- 
010018  „... 
010010 ..... 

010021  ».. 

010022  -.- 
010023 ..... 
010024 ..... 
010025  — 
010027 ..._ 
010020  .- 

010031  -.- 

010032  — 

010033  .... 

010034  ..„. 
010035 ... 
010036 .... 


2.17 
1.18 
1J7 
1.05 
\J07 
1.18 
1.18 
1.40 
1.64 
1.32 
1.40 
Z10 
4.13 
1.01 
1.24 
^30 
^40 
1.95 
1.38 
0.78 
1.07 
1.32 
a83 
1.17 
1.48 
Z18 
1.16 


Addendum  I.— Service  Mix  Indices  by 
HOSPITAL— Continued 


Status 


Not  paU  under  PPS 

Admit  Pabent;  Bi  as  mpatiani 

DMEPOS  Fee  Schedule 

Non-pM 

RahabiHaikxi  Fee  Schedule 

Antwiance  Fee  Schedule 

NatkxialRate 

Laboratory  Fee  Schedule 

Not  paki  under  PPS 

NaihxialRaie 

Packaged 

PaU  per  diem  APC 

PM 


Paid 
Paid 


ADDENDUM  I.— Service  Mix  Indices  by 
HOSPITAL— Continued 


010038. 

010030. 

010040. 

010043 

010044. 

010045. 

010046. 

010047. 

010040. 

010060. 

010061  . 

010062. 

010063. 

010054. 

010066. 

010066. 

010068. 


0100SO. 
010061  . 
010062. 
010064. 
010066. 
010066. 
010068. 
010060. 
010072. 
010073. 


2.60 

1.40 

2.15 

1J1 

1J8 

1.25 

1.43 

a97 

1.03 

1.14 

1.06 

0.88 

1.37 

1J0 

Z14 

1.66 

0.57 

1.22 

1.86 

1.14 

1.06 

1J2 

0.77 

0.97 

1.56 

1.48 

1.32 


010078  — 

010079  — 

010080  ... 

010081  .... 
010063  -.. 
010084  .... 
010087  ..„ 
010080  .... 
010000  — 

010091  .... 

010092  ... 
010094  — 

010006  — 

010007  — 
010006 .... 
010000 .... 
010100 ..- 
010101  .._ 
010102 ..- 
010103 ..- 
010104  — 
010108 ..» 
010109 ... 
010110... 
010112.... 
010113  .-, 
Old  14  _. 


1.66 
iM 
0.75 
1J6 
1JT 


IJO 
1.67 
1J0 

ijde 

147 
1.23 
001 
1.2S 
1J06 
1J2 
1J7 
1.42 
086 
1.63 
1.75 
1.16 
1.33 
062 
1.15 
1J7 
1S2 


Note:  The 


ssMtoeeriKfortf 


Isl^ 
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ADDENDUM  I.— SERVICE  MIX  INDICES  BY 

HOSPITAL— Continued 


Hospital 


010115. 
010117. 
0101  IB. 
010119  . 
010120 . 
010123 . 

010124  . 

010125  . 

010126  . 

010127  . 

010128  . 

010129  . 
010130 . 
010131  . 
010134  . 

010137  . 

010138  . 

010139  . 
010143  . 
010144 . 

010145  . 

010146  . 

010148  . 

010149  . 

010150  . 
010152  . 
010155 . 
012006. 
013025. 
013027 . 
013028. 
013029. 
013030. 
013300. 
014000. 
014002. 
014003. 
020001  . 
020002. 
020004  . 
020005. 

020006  . 

020007  . 
020008. 
020009. 
020010. 
020011  . 
020012. 
020013. 
020014. 
020017. 
020024. 
020Q2S. 
004001  . 
030001  .. 
030002 .. 
030003  .. 
030004 . 
030006., 
M0007 .. 
030008.. 


030000 . 

030010. 
030011  . 
030012. 
030013. 
030014. 
030016. 
030017. 
030018. 
P30019. 
030022. 
030023. 
030024 . 
030025. 
030027. 


SMI 


0.94 

0.80 

1.77 

1.56 

1.24 

1.62 

2.29 

0.91 

1.80 

1.88 

0.91 

1.10 

1.13 

1.88 

1.02 

0.97 

0.86 

2.05 

1.42 

2.30 

1.16 

1.76 

1.30 

1.70 

1.60 

1.49 

1.00 

1.01 

1.08 

0.60 

0.66 

1.07 

a40 

0.87 

0.86 

0.85 

0.83 

2.09 

1.79 

1.27 

0.69 

1J7 

0.58 

1.36 

0.71 

0.38 

0.68 

2J1 

1.41 

1.05 

2.01 

1.21 

a68 
a97 

1.79 
1.72 
1J6 
0.58 
1.90 
1.72 
2.23 
0.94 
1.69 
2.18 
1.24 
1.74 
1.81 
1.26 
^04 
2.22 
1.67 
1.17 
1.69 
2.35 
1.07 
0.94 


ADDENDUM  h— SERVICE  MIX  INDICES  BY 

HOSPITAL— Continued 


Hospital 

SMI 

030030  . 

^01 

030033. 

1.38 

030034. 

,,..«.♦..»,.«."•.«-..«.«...«.«--.•♦-•..«..- 

0.77 

030035. 

•  •«•»•  „,„,,„ ,„j  ,,,,, , ,  »«•  ■■ 

ill 

030036. 

1.65 

030037. 

...••••*•••••••••»••■••■•••••••••■•••••••••••  U\*  •  HH  •• 

2.92 

030038. 

i39 

030040. 

•  *  •  •  t—ta  •«•  IH  ,,,,,„  ■»••••■■  >••«•■••  (H  ••  •••»•««  • 

1.22 

030041  . 

0.85 

030043. 

■*<•■•■>*■■■■■>■••■■■«  »■>•»■•*•■■»••«•  ■■••••■■••••>■■ 

1.66 

030044. 

1.34 

030047. 

„..„ „,...^„««„».«.«..««^„,«.«„„, 

1.01 

030049. 

0.50 

030054. 

0.57 

030055. 

1.65 

030059. 

^ ■■...■■  M.**.......**.. 

1.77 

030060. 

.**■•■>••»•••■»■•>»■  aVH  »*•••»•*■»«»«»•»■  HMM 

1.43 

030061  . 

1.44 

030062. 

1.32 

030064. 

1.67 

030065. 

za^ 

030067. 

„..«,,...«.«....„«.„,.„.«„               ..»..»..». 

1.01 

030068. 

1.71 

030069. 

2.11 

030080. 

M                                >«                         M»*     ■            ■»••           » 

1.67 

030083.. 

•  •  •  ■  .,,„„,.  ,,„ ■■■■■■.■«.■■.■■■».■»>»■■««■«»».. 

1.52 

030085. 

1.78 

030086. 

152 

030087.. 

«,,..«♦«„  .»..»•.••..•.•.......  .•■«»»■••».. 

3.31 

030088.. 

1.58 

030089.. 

1.83 

030092.. 

1.84 

030093.. 

1.16 

030094.. 

•  •••Ha  •■*■••»•>■  •••••■■•••■••■••••••••••••••■•«•»•••■ 

1.42 

030095.. 

1.99 

033025.. 

1.10 

033026.. 

1.27 

033028.. 

1.06 

034004.. 

.,„...,.,....„.,             •...•».....•....•»«.•.«... 

0.89 

034008.. 

, , 1..... „rm >»■»«»■»■»»■»■« 

a92 

034009.. 

^ 

a87 

034010.. 

'087 

034013.. 

t».«.»««».»....M ■■.■■■.■»■■■■■■ ■■■ 

0.92 

034015.. 

a87 

034019.. 

0.87 

040001  .. 

1.28 

040002.. 

1.32 

040003.. 

1.12 

040004.. 

2.28 

040005.. 

•  ■••*•*•■*•»••*«■■■>»  ■••■••»»••>•«>««*■•■«■  >•■•••> 

1.32 

040007.. 

3.03 

040008.. 

0.82 

040010.. 

2.01 

040011  .. 

0.98 

040014.. 

. . 

1.96 

040015.. 

IJW 

040016.. 

•  ■•»■■*■••■*•>■*••■•« „,  ,  «,,,  a  a 

1.43 

040017.. 

1.71 

040018.. 

155 

040019.. 

•  * aa ■  a>Ha a aa a*>Ha ,„,,,„ ,,,,,  ,„,, aaaaaaaaa— aaa 

159 

040020.. 

„, ^ •,.... 

\M 

040021  .. 

2.05 

040022.. 

., .^ . 

1.39 

040024.. 

1.10 

040025.. 

1.03 

040026.. 

1.76 

040027.. 

2.26 

040028., 



1.09 

040029.. 

2.25 

040030.. 

059 

040032.. 

fT^. >■■.>*>.. >,.■».... «......a...a..« 

0.63 

040035.. 

0.75 

040036.. 

2.40 

040037.. 

1.04 

040039.. 

1.54 

040040.. 

a87 

ADDENDUM  I.— Service  Mix  Indices  by 
•  Hospital— Continued 


U^^miAaI 

SMI 

040041  . 

^ 

-Z17 

040042. 

..».......M».H.a..*....».aa»a»»M.a»a..»»*«.a.. 

151 

040044. 

aw 

040045. 

1.17 

040047. 

I.M 

040048. 

1.08 

040050. 

1.28 

040051  . 

1.14 

040053. 

„ ^ •,,„.•,,. 

14)1 

040054 

1.68 

040065. 

1.87 

040058. 

1.26 

040060. 

■  •■•aaoxaaia*   n»*a«Ha**a              aM      aaa   •    (aaata   a      a* 

050 

040062. 

, „,„ ^,„ 

1.75 

040064. 

ars 

040066 

040067 

040069. 

040070. 

040071  . 

040072. 

040074. 

OtOOflS. 

040076. 

040077. 

040078. 

040060. 

040081  . 

040082. 

040064. 

040085. 

040088. 

040090. 

040091  . 

040093. 

040100. 

040105. 

040106. 

040107. 

040109. 

040114. 

040116. 

040118. 

040119. 

040124. 

040126. 

040132. 

043026. 

043027. 

043028. 

043029. 

043031  . 

043032. 

043300. 

044004. 

044006. 

044006. 

044010. 

044011  . 

044012. 

060002. 

060006. 

060007. 

060006. 

060009. 

060013. 

050014. 

050015. 

060016. 

050017. 

050018. 

050021  .. 

050022.. 

060024.. 

060025. 

060026.. 


2M 

0.73 

154 

1.19 

150 

1.26 

1.66 

158 

1.13 

1.05 

258 

1.19 

0.62 

1.06 

1.68 

1.19 

158 

a75 

1.19 

a79 

1.19 

a79 

1.28 

1.23 

1.10 

4.13 

Z11 

2.06 

1.78 

1.44 

158 

056 

1.00 

058 

054 

159 

057 

252 

1.25 

0.86 

058 

059 

1.02 

1.22 

057 

152 

150 

151 

156 

250 

157 

1.64 

156 

153 

3.14 

1.71 

1.88 

152 

1.27 

151 

1.47 


Not*:  The  madian  service  mix  kx  al  tmqiOlt  it  1.45 


Federal  Register/Vol.  63.  No.  173/Tuesday,  September  8,  1998 /Proposed  Rules 48007 


Addendum  l.— Service  Mix  Indices  by 
Hospital— Continued 


Hospital 


050028  

050029  . 

050030 

050032  ....... 

050033  

050036  ...„., 

050038 

050039  . 

050042  ....... 

050043  . — 
050045  ....... 

050046 

050047  

050061  ....... 

060054  . 

050055  . 

050056  . 

050057 , 

050058  . 

050060  ...... 

050061  ...... 

050063  

060065  ...... 

050066  ....„ 

050067  

050068  

050069  

050077  — 

050078  — 

050079  — 

050080  

050081  ...... 

050082  ...~ 

050084  

050088 

050089  . 

060090  

050091  

050092  

050093 

050095  — 

050096  — 

050097  — 

050099  ...... 

050100  

050101  ...... 

050102  — 

050103  

050104  

050107  

050108  ...... 

050109  — 
050110...... 

050111  — 

050112 — 

050113 — 

050114 — 

050115 

050116 

050117 — 
050118 

050121  ....- 

050122  

050124  — 

050125  — 

050126  

050127  — 

050128  — 

050129  

050131  — 
050132 ...... 

050133  

050135  

060136  — 

050137  — 

050138  


SMI 


1.74 
1.52 
1.19 
1.83 
1.48 
1.87 
0.97 
1.59 
1.90 
1.96 
2.02 
1.29 
2.10 
1.00 
1.05 
1.00 
2.22 
1.79 
1.75 
1.35 
3.66 
1.75 
1.82 
1.58 
1.28 
1.58 
1.74 
1.69 
1.44 
1.44 
1.28 
0.76 
1.83 
1.62 
0.88 
1.28 
1.74 
2.15 
1.12 
2.09 
2.30 
1.07 
2.60 
1.51 
1.55 
1.84 
1.20 
1.80 
1.28 
1.81 
1.89 
1.63 
2.15 
4.65 
1.70 
0.86 
1.16 
1.17 
1.84 
1.85 
1.57 
2.17 
1.88 
1.35 
2.05 
1.96 
1.21 
1.51 
1.99 
1.59 
1.46 
150 
1.02 
1.65 
1.40 
6.45 


Addendum  l.— Service  Mix  Indices  by 
Hospital— Continued 


Hospital 


050139  

050140  ..... 

050144  ..... 

050145  ..... 

050147  

050148  

050149  

050150  

050152  ..... 

050153  ..... 
050155  ..... 

050158  

050159  

050167  

050168  

050169  

050170  

050172  

050173  

050174  

050175  ..... 
050177 ..... 

050179  .... 

050180  

050183  .... 
050186  .... 

050188  .... 

050189  ™ 

050191  .... 

050192  .... 

050193  .... 

050194  .... 

050195  .... 

050196  .... 

050197  .... 

050204  .... 

050205  .... 

050207  .... 

050208  .... 
050211  .... 

050213  .... 

050214  .... 

050215  .... 
050217  .... 
050219  .... 
050222.... 

050224  .... 

050225  .... 
050226.... 
050228  .... 

050230  .... 

050231  .... 
050232.... 
050233.... 
050234.... 
050235  .... 
050236.... 
050238.... 

050239  .... 

050240  .... 

050241  .... 

050242  .... 

050243  .... 
050245..- 
050248  ..- 
050251  .... 
050253.... 
050254™. 

050256  .... 

050257  .... 
060260.... 

050261  .... 

050262  ..„ 
050264  .... 
050267  .... 
050270  .... 


SMI 


553 
2.13 
1.48 
1.65 
0.87 
1.44 
1.31 
1.63 
1.47 
1.61 
155 
2.29 
0.92 
0.91 
2.16 
1.74 
158 
1.15 
1.94 
2.40 
2.19 
1.24 
1.57 
1.38 
0.85 
1.01 
2.43 
159 
1.67 
1.03 
1.02 
1.62 
1.64 
1.47 
1.72 
Z12 
1.23 
2.14 
1.82 
1.70 
0.87 
1.49 
1.99 
150 
150 
1.71 
1.77 
156 
152 
0.83 
1.83 
3.90 
1.83 
156 
1.11 
151 
1.43 
■  1.29 
151 
1.79 
1.47 
155 
155 
0.80 
0.94 
1.29 
0.87 
Z05 
1.00 
0.99 
0.73 
1.33 
151 
157 
1.78 
1.79 


Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


Hospital 


050272. 
050274. 
050276. 
050277. 
050278. 
050279. 
050280. 
050281  . 
050282. 
060283. 
050286. 
050289. 
050290. 
060291  . 
050292. 
050293. 


050295 
050296 
050298 
060299 
050300 
060301 
060302 
050305 
050307 
050308 
050309 
050310 
050312 
050313 
050315 
060317 
050320 
060324 
060325 
060327 
060328 
060329 
050331 
050333 
050334 
050335 
050336 
050337 
050342 
050343 
050348 
050349 
050350 
050351 
050352 
050353 
050355 
050357 
050359 
050360 
050366 
050367 
050389 
060377 
050378 
050379 
050380 
050382 
050385 
050388 
050390 
050391 
050392 
050393 
050394 
050396 
050397 
050401 
050404 
050406 


...  ».»,a»M*.M*M«— •aa«..aMa«*a— M»Ma***a».. 
.  ..  ...••».».....*Mta«aa»...»**  .»•.*.  ■•awM«a*aa 


SMI 


1.00 
0.97 
0.82 
0.95 
1.65 
1.47 
1.77 
2.70 
150 
0.80 
0.66 
1.71 
1.53 
1.11 
0.96 
1.01 
152 
1.42 
158 
2.41 
1.97 
1.85 
2.08 
1.24 
1.90 
159 
1.86 
2.15 
151 
1.91 
0.79 
1.14 
0.82 
2.00 
1.13 
1.41 
2.07 
0.95 
1.37 
0.66 
2.40 
0.87 
1.52 
1.14 
155 
2.06 
1.07 
0.79 
1.29 
2.19 
1.43 
1.85 
0.70 
1.43 
1.99 
151 
150 
1.24 
1.65 
0.63 
156 
151 
2.26 
1.93 
150 
0.70 
1.65 
1.74 
1.11 
2.05 
254 
2.78 
0.89 
1.47 
0.97 
055 


Note:  The  median  Mfvica  mix  tor  ■!  hospiWi  is  1.45 
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Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


Hospital 


050407. 
060410. 
060411  . 
050414. 
060417. 
060418. 
050419. 
050420. 
050421  . 
060423. 
050424. 
050426. 
060427. 
050430. 
060431  . 
050432. 
060433. 
060434. 
060435. 
050436. 
060438. 
060440. 
060441  . 
060443. 
060444. 
060446. 
050447. 
060448. 
060449. 
060454. 
060455. 
050456. 
060457. 
D50469. 
060464. 
060468. 
050469. 
050470. 
060471  . 
060476. 
060477. 
060478. 
060481  . 
050482. 
060483. 
060485. 
050486. 
060488. 
050491  . 
050492. 
050494. 
050496. 
050497. 
050498. 
060602. 
060603. 
060506. 
060515. 
060616. 
060617. 
060622  . 
060623. 
060526. 
060528. 
050531  . 
050634. 
060535. 
060S37. 
060639. 
060542. 
060543. 
060545. 
060546. 
060547. 
060648. 
050549. 


SMI 


1.88 
0.67 
3.99 
1.85 
1J1 
0.88 
1.63 
1.18 
1.«4 
1.31 
2.03 
2.03 
0.54 
0.92 
Z44 
1.91 
0.99 
0.67 
1.52 
1.04 
1.44 
0.94 
1.43 
0.92 
1.74 
0.93 
1.14 
2.02 
2.24 
1.18 
2.27 
3.32 
1.34 
1.62 
2.06 
1.25 
1.07 
1.37 
2.08 
1.66 
2.95 
1.03 
2.09 
0.68 
1.07 
2.20 
1.97 
1J9 
1.64 
1.50 
2.02 
1.71 
0.69 
1.60 
2.55 
2.26 
1.59 
9.08 
2.17 
1.62 
1.91 
1.38 
0.94 
1.34 
3.15 
1.59 
1.82 
1.75 
1.29 
1.40 
1.13 
0.69 
0.66 
0.76 
0.74 
1^ 


Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


Hospital 


050550. 

050551  . 

050552. 

060557. 

050559. 

050560. 

050561  . 

050564. 

050565. 

050566. 

050567. 

060568. 

060569. 

050570. 

050571  . 

050573. 

060577. 

050578. 

050579. 

050580. 

050581  . 

050583 

060584. 

050585. 

050586. 

050588. 

050589 

060590. 

060591  . 

050592. 

050593. 

050594. 

050597. 

050598. 

050599. 

050601  . 

050603. 

050607. 

050608. 

050609. 

050613. 

050615. 

050616. 

050618. 

050624. 

050625. 

050630' 

050633. 

050636. 

060638. 

050641  . 

050644. 

050661  . 

060662. 

050663. 

050666. 

050667. 

050668. 

050675. 

050676. 

050677. 

050678. 

050680. 

050682. 

050684. 

050685. 

050686. 

050688. 

050689. 

050693. 

050694. 

050695. 

060697. 
050699. 
050700. 


SMI 


2.12 
1.73 
0.84 
1.41 
1;43 
2.06 
2.70 
1.37 
1.22 
1.01 
1.57 
1.73 
1.58 
1.70 
1.96 
1.69 
2.79 
a73 
1.68 
1.49 
1.60 
2.12 
1.30 
1.59 
1.91 
1.69 
1.89 
2.07 
2.43 
1.91 
1.34 
1.76 
1.82 
2.19 
1.07 
2.01 
1.16 
0.80 
1.17 
1.29 
0.56 
2.57 
1.75 
0.63 
1.63 
1.96 
1.57 
1.63 
1.58 
0.95 
1.75 
1.85 
0.87 
0.77 
1.40 
0.75 
0.76 
0.73 
1.66 
0.62 
1.36 
1.54 
1.00 
0.77 
1.39 
1.72 
1.98 
1.10 
1.57 
1.61 
1.42 
1.12 
2.25 
2.81 
0.94 
1.65 


Addendum  I.— Service  Mix  Indices  by 
hospital— Continued 


Hospital 


060701  . 
050702. 
050704. 
050707. 
050708. 
TO0709. 
062031  . 
053026. 
053027. 
053028. 
053029, 
053030. 
053031  . 
063032. 
053033. 
063034. 
063035. 
063036. 
063037. 
063300. 
053301  . 
063302. 
053304. 
063305. 
064001  . 
054003. 
054009. 
054012. 
054028. 
064032. 
054050. 
054062. 
054053. 
054055. 
054060. 
054064. 
054065. 
054069. 
054074. 
054075. 
054077. 
054078. 
054085. 
054087. 
054091  . 
054093. 
054094. 
054095. 
054096. 
054097. 
054098. 
054099. 
054104. 
054105. 
054106. 
054108. 
054110. 
054111  . 
054113. 
054115. 
054116. 
054117. 
064119. 
054122. 
064123. 
054125. 
054126. 
054130. 
054131  . 
054133. 
054139. 
060001  . 
060003. 
060004. 
060006. 
060007. 


SMI 


1J1 
0.6/ 
0.90 
14.19 
10.17 
2.00 
0.57 
1.10 
0.70 
0.76 
0.96 
0.71 
0.90 
0.60 
0.93 
1.10 
1.06 
0.83 
1.02 
0.98 
1.27 
1.00 
0.81 
0.65 
0.87 
0.87 
0.88 
0.73 
0.91 
0.64 
1.09 
0.81 
0.99 
0.83 
0.87 
0.83 
0.70 
0.67 
0.87 
0.87 
0.87 
0.89 
0.87 
0.78 
0.83 
0.88 
0.88 
0.87 
0.88 
0.77 
0.87 
0.87 
0.88 
0.87 
0.87 
0.88 
0.87 
0.76 
0.87 
0.87 
0.88 
0.87 
0.87 
0.84 
0.90 
0.99 
0.84 
0.71 
0.96 
0.85 
0.74 
1.99 
1.61 
1.07 
1.40 
1.23 


NolK  Tha  rmdtan  MfviM  mix  lor  al  hoiplMi  is  1  ^ 
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Addendum  l.— Service  Mix  Indices  by 
Hospital — Continued 


Hospital 

SMI 

060008  ._ 

1.36 

060009       ,- 

1.52 

06001 0 

1.62 

06001 1  ..™ „.»™ — 

0.87 

060012  , 

1.19 

06001 3   : 

1.25 

060014 ^ 

1.69 

06001 5 

1.18 

06001 6 

1.38 

060018     .^ . 

1.61 

060020 . 

1.40 

060022 . 

1.18 

060023  „ 

1.77 

060024 . . 

1.08 

060027 

1.45 

060028 - 

1.69 

060029 

0.76 

060030 „ 

1.94 

060031    .. ... 

1.60 

060032 - 

1.84 

060033 .-.- 

1.07 

060034 „._ 

1.44 

060036 

1.30 

060037 

0.93 

060038..... . 

0.89 

060041 . . 

0.71 

060042  „. . 

1.10 

060043 -.: 

0.85 

060044 

1.42 

060046 .. 

1.98 

060047           . ..»_..»..~..~.~... 

0.61 

060049 

1.82 

060050 

1.25 

060052    

1.09 

060053     .« 

1.12 

060054 

1.94 

060056 

0.86 

060057 

1.36 

060058 

0.90 

060060 

1.12 

060062. 

0.97 

060063 : 

0J59 

060064 

2.03 

060065 

1.79 

060068 

0.85 

060070 

1.04 

060071  

1.40 

060073 ; . 

1.14 

060075 .. 

2.15 

060076 

1.29 

060085 

0.67 

060087 

1.53 

060088  _.. 

1.00 

060090 ;. 

0.98 

060096 . . — 

1.69 

060100 

1.39 

060103  „  

2.74 

060104  „   . 

1.65 

062009 . 

0.56 

062011  

1.54 

063026   .. 

0.66 

063027  „  

1.04 

063029  ..  . 

1.68 

063030 '. 

1.60 

063301 . - 

0.93 

063302 ™ 

0.84 

064007 „..; . - 

0.87 

064009 

0.84 

064010 . 

1.03 

064012  . ■ - 

0.87 

064016 

0.90 

070001 

1.94 

070002 ...- -.. 

.1.78 

070003-  . 

1.57 

070004  " • 

1.60 

070005 J. 

1.17 

Addendum  I.— Service  Mix  Indices  by 
Hospital — Continued 


Hospital 


070006. 
070007. 
070008. 
070009. 
070010. 
070011  . 
070012. 
070015  . 
070016. 
070017. 
070018. 
070019. 
070020. 
070021  . 
070022. 
070024. 
070025. 
070026. 
070027. 
070028. 
070029. 
070030. 
070031  . 
070033. 
070034. 
070035. 
070036. 
070039. 
072003. 
072004. 
074000. 
074007. 
074008. 
074012  . 
080001  . 
080002. 
060003. 
080004. 
080005. 
080006. 
080007. 
083300. 
084002. 
090001  . 
090002. 
090003. 
090004. 
090005. 
090006. 
090007. 
090008. 
090010. 
090011  . 
090015. 
093025. 
093300. 
094004. 
100001  . 
100002. 
100004. 
100006. 
100007. 
100008. 
100009. 
100010. 
100012. 
100014. 
100015. 
100017. 
100018. 
100019. 
100020. 
100022. 
100023. 
100024. 

loooes. 


SMI 


Addendum  1.— Service  Mix  Indices  by 
Hospital — Continued 


1.53  1 

00026 

1.85   1 

00027 

1.32  1 

00028 

1.98  1 

00029 

1.61   1 

00030 

1.43  1 

00032 

1.47  1 

00034 

1.40   1 

00035 

1.40   1 

00038 

1.81   1 

00039 

138 

00040 

2.00 

00043 

1.45 

00044 

1.68 

00045 

1.67 

00046 

159 

00047 

1.83 

100048 

1.49 

100049 

1.35 

100050 

1.48 

100051 

1.55 

100052 

1.74 

100053 

1.25 

100054 

1.27 

100055 

1.72 

100056 

1.57 

100067 

1.39 

100060 

0.71 

100061 

3.24 

100062 

0.59 

100063 

0.88 

100067 

0.87 

100068 

1.05 

100069 

0.85 

100070 

201 

100071 

154 

100072 

1.89 

100073 

1.72 

100075 

^03 

100076 

2.09 

100077 

1.48 

100078 

3.49 

100080 

0.85 

100081 

2.44 

100082 

1.64 

100084 

1.28 

100065 

1.64 

100066 

3.11 

100087 

1.65 

100088 

0.98 

100090 

1.67 

100092 

3.66 

100093 

2.05 

100098 

0.45 

100099 

0.72 

100102 

1J0 

100103 

0JB3 

100106 

1.06 

100106 

1.64 

100107 

1.02 

100108 

1.46 

100109 

2.13 

100110 

^^7 

100112 

1.70 

100113 

1.72 

100114 

1.78 

100117 

150 

100118 

1.87 

100121 

1.69 

100122 

133 

100124 

256 

10012S 

2xa 

100126 

a97 

100127 

1.96 

100128 

Z03 

100129 

1.48 

100130 

Hospital 


SMI 


1.75 

101 

2.09 

1.41 

1.98 

1.36 

152 

1.72 

1.35 

^01 

2.03 

152 

1.71 

154 

1.49 

1.26 

li)7 

1.78 

1.09 

151 

2.11 

1.82 

1.38 

1.74 

2.29 

2.09 

IM 

1.71 

1.99 

1.72 

1.72 

1.44 

1.78 

158 

1J1 

1.32 

1.2B 

1.48 

1.70 

Z4» 

0.75 

1.72 

1.10 

1.63 

1.48 

1.16 

1.66 

22t 

2.12 

1.83 

1.75 

1.85 

a78 

1.92 

1.22 

a73 

1.68 

156 

1.38 

1.16 

1.78 

1.45 

0j66 

1.90 

1.70 

Z^3 

1J7 

1.75 

^M 

1.46 

153 

153 

2.01 

153 

Z14 

1.43 
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Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


Hospital 


100131 

100132 

100134 

100135 

100137 

100138 

100139 

100140 

100142  . 

100144 

100145 

100146 

100147  . 

100150. 

100151  . 

100154 

100156. 

100157  . 

100159. 

100160. 

100161  . 

100162. 

100165. 

100166. 

100167  . 

100168. 

100169. 

100170. 

100172. 

100173. 

100174  . 

100175. 

100178. 

100177. 

100179. 

100180. 

100181  . 

100183. 

100187  . 

100189. 

100191  . 

100199. 

100200. 

100203  . 

100204. 

100206  . 

100208. 

100209. 

100210. 

100211  . 

100212. 

100213. 

100217. 

100220. 

100221  . 

100222. 

100223. 

100224. 

10022S. 

100228. 

100228. 

100229. 

100230. 

100231  . 

100232. 

100234. 

100235. 

100236. 

100237. 

100238. 

100239. 

100240. 

100241  . 

100242. 

100243. 

100244. 


SMI 


1.86 
1.62 
0.90 
2.75 
1.45 
0.74 
0.94 
1.56 
1.47 
2.03 
1.58 
0.98 
0.82 
1.46 
2.14 
2.20 
1.32 
2.28 
0.92 
1.32 
1.33 
1.50 
1.51 
1.31 
3.04 
1.86 
1.82 
1.83 
0.97 
Z15 
1.46 
1.00 
1.67 
2.17 
2.60 
1.43 
2.56 
1.79 
1.84 
1.64 
1.77 
1.74 
2.55 
1.35 
1.76 
Z07 
1.27 
1.49 
1.37 
1.37 
1.65 
1.07 
2.28 
1.93 
1.55 
0.88 
1.50 
1.67 
1.63 
1.36 
2.07 
1.31 
1.16 
1.51 
1.33 
1.48 
1.49 
1.45 
1.83 
1.91 
1.86 
3.25 
1.33 
1.47 
1.28 
1.72 


Hospital 

SMI 

100246 

2.06 

100248  - 

1.63 

100249  . 

1.80 

100252  . 

1.73 

im2S3 „ „ 

1.80 

100254 _ 

1.34 

100255 _ 

2.19^ 

100256 - 

1.73 

100258. 

1.84 

100259  . 

1.87 

100260  

2.23 

100262  

^19 

100263  

1.74 

100264  . 

1.44 

100265. 

1.46 

100266. 

1.68 

100267. 

1.86 

100268 -- 

1.68 

100269. 

2.11 

100270. 

0.71 

100271  . 

•  ■••••■«••*••»:■••:::••••■•••■••«•••*•••:?:••••»•••*•«« 

1.26 

100275. 

1.48 

100276. 



2.14 

100277. 

0.65 

100279. 

, ■■■'■■■■■■■■■■■.■■■■.■■»■...■ »■■.. 

1.38 

100280. 

1.22 

100281  . 

•>••■•■■>  7?==  H  »■>*••■■■«>»■■■■■•••■■■»«>•■»  »H  ••  • 

1.39 

100282  . 

1.05 

102006. 

0.68 

102007. 

•  •••■••»■•••■»•■■•■■••<•••<•••••••••*■■>■•»««■»«■«•••* 

a68 

102008. 

•H      ■  CMM           •         ••»■•••     «•••••»••* 

0.70 

102009. 

.«..»..■•..•«..».«..•.«»»«.•••».•..•■..•.»«  .  . 

0.69 

102013. 

•  ••..>•..>.*>>.>...*•■■■«■■■■»»■•••■■•■•■••■»••■■••••• 

2.55 

103026. 

1.00 

103027. 

1.16 

103028. 

.,,........,.,. ,,...,..„„.,.,...,.....>..,,,.>>... 

1.00 

103030. 

aos 

103031  . 

■  •         •               •           •          ■■ 

a83 

103032. 

•  •••■■•■■■»••  ■>•>««•■  ■■■■■■••*■•■«•■■■■■■•■»*•>••■•>■ 

1.25 

103033. 

0.98 

103034. 

•  >••■«•■•■■>*«*■■••«■■•*•»**«•»•••■•■«•*•••••  »•■■  ■  • 

a97 

103036. 

^58 

103037. 

..•»«•••■»*««•>■•>■■>•■«■>■>»■»  „,,„„,.,„,  ..„  H 

1.10 

103039. 

1.00 

103300. 

....».»»«».»«»■•»..••..».•»«»»•,»•..»»•• 

7.82 

103301  . 

1.80 

104001  . 

a46 

104002. 

0.39 

104005. 

0.90 

104007. 

a48 

104008. 

..■■■•■H..MH.M.........  .•.»••■•■.•••...•••.«...».. 

0.92 

104015. 

•  •■••••«>*»«••■•»••••■>••>•*■•»•••••*»*••••••«»•••••• 

0.79 

104016. 

«»•••»»•«•.....••.  .M......»M..*.*».  •••...«....■ 

0.86 

104017. 

..»«.....«»»...M...*.»*.*......M......M«.M*«.* 

0.87 

104018. 

0.84 

104024. 

0.94 

104026. 

«,.•...«••«.....»......«..««■•. 

0.78 

104029. 

,,, ...—..--••••••••.•••••••••••••••••••••••• 

0.87 

104034. 

■■■■«■■■■■■«■«■■■«■■■■■»»■»■ 

0.87 

104036. 

0.83 

104037. 

. 

0.87 

104038. 

— 

0.87 

104040. 

.  .«.......»».«.•...••••»..••..•.  •••.■■•••»»...•... 

0.84 

104041  . 

•  .•••■■*•■•■>■«■■>•■••>■»■••••■■••«•••••■•••  „,„„,,  H 

0.84 

104045. 

0.74 

104046. 

0.88 

104047. 

*••••••••••■  ■•■■•■■  H  *»•••••  •■••» 

a84 

104052. 

0.86 

104054. 

•  ••••  •                                 •■«•         Mk 

t  ' 

104056. 

0.8/ 

104057. 

0.87 

104060. 

0.88 

110001  . 



1.79 

110002. 

1.20 

110003. 

1.68 

110004. 

1.67 

Hospital 


0005. 
0006. 
0007. 
0008. 
0009. 
0010. 
0011  . 
0013. 
0014. 
0015. 
0016. 
0017. 
0018. 
0020. 
0023. 
0024. 
0025. 
0026. 
0027. 
0028. 
0029. 
0030. 
0031  . 
0032. 
0033. 
0034. 
0035. 
0037. 
0038. 
0039. 
0040. 
0041  . 
0042. 
0043. 


0045. 
0046 
0048. 
0049. 
0050. 
0051  . 
0062. 
0064. 
0056. 
10069. 
0061  . 
0062. 
0063. 
0064. 
0065. 
0066. 
0069. 
0070. 
0071  . 
0072. 
0073. 
0074. 
0075. 
0076. 
0078. 
0079. 
0060. 
0082. 
0083. 
0066. 
0087. 
0088. 
0089. 
0091  . 
0092. 
0093. 
0094. 
0095. 
0096. 
0097. 
0098. 


SMI 


1.63 
2.18 
1.70 
1.51 
0.79 
2.18 
1.69 
1.06 
1.34 
1.16 
Z15 
0.87 
1.44 
2J0» 
1.74 
2.23 
2.03 
1.20 
0.96 
1.98 
1.30 
1.09 
^13 
1.80 
Z46 
a96 
1.86 
1.10 
1.S0 
\M 
1.68 
1.64 
1J9 
Z40 
1.77 
1.93 
1.80 
0.97 
0.82 
1.04 
1.23 
0.70 
1.63 
a86 
1j69 
a77 
063 
1.28 
1.33 
073 
1.77 
2.30 
1.18 
078 
0.99 
1.47 
1.92 
1.43 
1.93 
1.94 
O80 
1.62 
2.52 
2.25 
1.24 
1.83 
0.61 
1.66 
2.11 
1.14 
0.54 
0.66 
1.69 
1.12 
0.86 
090 
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Addendum  i.— Service  Mix  Indices  by 
Hospital — Continued 


Hospital 


110100.. 
110101  .. 
110103.. 
110104.. 
110105.. 
110107  .. 
110108.. 
110109.. 
110111  .. 
110112.. 
110113.. 
110114.. 
110115.. 
110118.. 
110120.. 
110121  .. 
110122.. 
110124.. 
110125  .. 

110127  ., 

110128  . 
110129.. 
110130.. 
110132 .. 
110134. 
110135. 
110136 . 
110140. 
110141  . 
110142 . 
110143. 
110144. 
110146. 
110149. 
110150. 
110152  . 
110153 . 
110155  . 
110156. 
110161  . 

110163 . 

110164 . 
110165. 
110166. 
110168. 
110169. 
110171  . 
110172. 
110174. 
110176. 
110177. 

110178 . 

110179 . 
110181  . 
110183. 
110184 . 
110186. 
110186 . 
110187. 
110188. 
110180. 
110190. 
110191  . 
110192 . 
110183. 

110194 . 

110195 . 

110196 . 
110200. 
110201  . 
110203. 
110205. 
110207. 
110208. 


SMI 


110209. 
112000. 


0.81 

0.94 

0.80 

1.47 

2.14 

1.34 

0.53 

0.97 

1.25 

0.89 

0.94 

1.18 

1.85 

0.49 

0.76 

2.61 

1.77 

1.47 

2.34 

0.94 

1.67 

1.88 

1.03 

1.22 

0.76 

2.17 

073 

1.50 

074 

0.98 

1.96 

1.16 

1.38 

1.01 

1.84 

1.07 

1.97 

0.97 

1.40 

2.31 

2.66 

2.06 

1.75 

1.76 

2.11 

4.16 

1.46 

2.42 

1.22 

1.81 

2.02 

5.17 

1.57 

088 

1.25 

1.38 

1.00 

2.20 

1.44 

1.69 

1.46 

1.07 

2.22 

1.58 

1.86 

0.88 

0.93 

2.26 

Z96 

1.64 

092 

1.12 

O90 

1.02 

0.87 

0.74 


/toDENDUM  I.— Service  Mix  Indices  by 
Hospital— Continued 


Hospital 


112003.. 
112004  „ 
113026.. 
113027.. 
113300.. 
114000.. 
114002.. 
114003  „ 
114008.. 
114010.. 
114012.. 
114015.. 
114016.. 
114017.. 
114020.. 
114022.. 
114023.. 
114024.. 
114025.. 
114030.. 
114031  .. 
114032.. 
114033.. 
114034.. 
120001  . 
120002. 
120003. 
120004. 
120005. 
120006. 
120007. 
120009. 
120010. 
120012. 
120014. 
120018. 
120019. 
120022. 
120024. 
120025. 
120026. 
120027. 
122001  . 
123025. 
123300. 
124001  . 
130001  . 
130002. 
130003. 
130005. 
130006. 
130007. 
130008. 
130009. 
130010. 
130011  . 
130012. 
130013. 
130014. 
130015. 
130016. 
130017. 
130018. 
130019. 
130021  . 
130022. 
130024. 
130025. 
130026. 
130027. 
130028. 
130029. 
130030. 
130031  . 
130034. 
130035. 


SMI 


ADDENDUM  1.— Service  Mix  Indices  by 
HOSPITAL — Continued 


Hospital 


1.11 

130036  . 

0.55 

130037. 

0.88 

130043. 

1.00 

130044  . 

1.92 

130045. 

0.87 

130048. 

0.90 

130049. 

087 

130054 

0.87 

130056 

09S 

130060 

0.87 

130061 

0.73 

133025 

0.87 

134002 

0.87 

134003 

0.87 

134009 

087 

140001 

1.07 

140002 

0.89 

140003 

088 

140004 

0.99 

140005 

0.87 

140Q07 

083 

140008 

0.86 

140010 

0.87 

140011 

1.96 

140012 

1.75 

140013 

1.36 

140014 

1.42 

140015 

2.13 

140016 

151 

140018 

2.14 

140019 

077 

140024 

1.83 

140025 

0.86 

140026 

1.93 

140027 

0.50 

140029 

1.67 

140030 

0.91 

140031 

055 

140032 

0.54 

140033 

1.90 

140034 

1.30 

140035 

0.55 

140036 

0.98 

140037 

1.31 

140038 

0.87 

140040 

1.01 

140041 

1.74 

140042 

1.89 

140043 

3.16 

140045 

1.41 

140046 

2.35 

140047 

1.14 

140048 

1.62 

140049 

0.61 

140061 

2.22 

140052 

1.01 

140053 

1.74 

140054 

3.11 

140055 

0.83 

140058 

1.29 

140059 

1.35 

140061 

1.34 

140062 

1.49 

140063 

071 

140064 

296 

140065 

1.71 

140066 

1.44 

140067 

4.86 

140068 

1.11 

140069 

Z66 

140070 

1.22 

140074 

0.59 

140075 

1.50 

140077 

1.10 

140079 

1.22 

140080 

SMI 


2.54 

1.41 

1.22 

0.97 

1.41 

0.73 

2.21 

0.41 

0.52 

2.39 

1.14 

0.98 

0.86 

0.87 

0.89 

1.59 

155 

0.97 

1.72 

0.91 

1.70 

1.74 

153 

1.20 

^ST 

1.73 

150 

151 

1.22 

1.27 

^Jaa 

1.12 

lie 

1J8 
1.23 
157 
1.91 
1.01 
1.49 
1.74 
1.41 
1.12 
1.63 
1.11 
093 
153 
1.22 
1.03 
1.96 
098 
1.49 
051 
152 
154 
156 
154 
2.10 
1.40 
097 
1.43 
152 
1.13 
1^ 
154 
15S 
150 
156 
150 
1.16 
152 
1.20 
O80 
1.74 
150 
1.80 
1.47 


NolrTlwii 


I  Mwios  iniK  fof  8l  hotptab  to  1.46 
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Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


Hospital 

SMI 

140061  

1.09 

140062  

1.27 

140063  

0.97 

140064 

2.00 

140066  —  

1.36 

140067 „„ 

1.46 

140066 ^ 

1.07 

140069 ;...„ 

1.65 

140090 

1.74 

140091  

3.74 

1 40093 

1.60 

140094  „  .= „„.  „.. 

1.49 

140095 

1J?3 

140097 — 

0.94 

140100  

1.86 

140101  

1.27 

140102 . 

1.24 

140103 .™ 

1.02 

140105  

1.69 

140107  

0.93 

140108 

1.67 

140109 

1.07 

1401 10 

1.37 

1401 12 

1.16 

1 401 1 3 

1.41 

1401 14 » 

1.63 

140115 ; 

1.42 

140116 

1.76 

1401 17 

1.65 

1401 1 8 -.• 

1.95 

1401 19 

1.60 

140120 . ; 

1.33 

140121  „ „ 

1.50 

140122  

1  64 

140125  

1.34 

140127 _ 

2.76 

140128 

1.05 

140129 

1.30 

140130 .,„. . 

1.67 

140132 ;. 

1.97 

140133 - 

1.22 

140135 

1.66 

140137 

0.82 

140136 

1.23 

140139 ; 

1.07 

140140 

1.33 

140141 

1.17 

140143 

1.51 

140144 

1.01 

140145  

1.27 

140146 

1.33 

140147 

1.34 

140146 

1.95 

140150 

1.06 

140151  

0.92 

140152 

1.13 

140155 

1.65 

140158 ..„    -  

1.12 

1 401 60 „ 

2.20 

140161  

1.64 

140162 _ 

1.50 

140164  ...  

1.96 

140165 

1.45 

1 401 66 

1.23 

140167 

1.62 

140168... 

1.32 

1401 70 

1.01 

140171  ...... 

0.94 

140172 

1.02 

140173 ™. 

0.82 

140174 „ 

1.54 

1401 76 

1.84 

1 401 77 :... 

1.32 

140179 . 

1.69 

140180 

1.34 

140161  

1.31 

Addendum  I. — Service  Mix  Indices  by 
HOSPITAL— Continued 


Hospital 

SMI 

140182 

1.07 

140184  

1.18 

140185  

1.69 

140166  

1.38 

140167..... 

1.32 

140186 — 

140189  

0.88 
1.08 

140190  

1.09 

140191 

140193  

1.21 
1.54 

140197 _ 

140199 

1.13 
1.24 

140200 

140202 .'. 

1.17 
1.75 

140203  

1.71 

140205  

2.25 

140206 

1.54 

140207  

1.64 

140208  

1.45 

140209  

1.75 

140210  

1.30 

140211 

1.62 

140212  

0.83 

140213  

1.41 

140215  

0.83 

140217 

1.36 

140218  

1.20 

140220 ....; 

1.26 

140223  

2.05 

140224.. 

1.55 

140228 

1.54 

140230 

0.69 

140231 .t 

1.57 

140233  

1.68 

140234 :... 

1.61 

140236  

0.85 

140239 

1.86 

140240  

1.33 

140242  

1.87 

140245 

1.16 

140246 

1.08 

140250  

1.10 

140251  

2.01 

140252  

1.48 

140253 „ 

140258  

1.85 
1.56 

140271 

0.88 

140275 

1.61 

140276  

1  63 

140280  

1.52 

140281 

1.81 

140285  

1  32 

140286  

1.49 

140288  

1.39 

140289  

1.52 

140290  

2.00 

140291  

1.60 

140292  

1.54 

140294 

1.55 

140297  

1  05 

140300  

085 

142006  

045 

142009  

3.19 

143025 

0.86 

143026  

0.82 

143027  

0.97 

143300 

1.06 

144005 

0.95 

144009 

144019  

0.83 
0.63 

144025  

0.87 

144026 

0.87 

144029  

0.83 

144030  

0.86 

144031  

0.92 

144033 

0.67 

Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


Hospital 

SMI 

144034  

0.87 

144035 

0.70 

144036  .... 
150001  .... 



0.87 
1.61 

150002 „ 

1.43 

150003 „ , 

1.66 

1 50004  

1.39 

150005 „ 

1.71 

150006 ;.- 

1.92 

150007 ., 

1.45 

150008 

1.65 

150009  

1.94 

150010- 

150011 „ 

1.77 
1.22 

150012  

2.09 

150013  

1.33 

150014  

1.49 

150015- 

1.86 

150018  

1.79 

150019 

1.31 

1 50020  

1.63 

150022  

1.83 

150023 

1.53 

150024  

0.87 

150026 _ 

1.68 

150027 „ „ 

1:06- 

150029  

2.35 

150030  

1.66 

150031  - 

1.09 

150033  .... 

1.60 

150034  .... 

1.72 

150036  .... 

150037  .... 

. 

1.17 
1.71 

150038  

1.11 

1 50039 „ 

1.50 

150042  .... 

1.94 

150043  .... 

150044  .... 

150045  .... 

«•• 

1.21 
1.60 
1.05 

1 50046 ; 

1.76 

150047 

1.24 

150049 ; 

150050 

1.19 
1.33 

150051  _ 

1.48 

150052 

1.40 

150053 - 

1.45 

150054  .... 

■  "' 

1.11 

150056  

1.94 

150057  

2.23 

150058...... 

1.77 

150059 '. 

1.45 

150060 

0.96 

150061 

1.55 

150062  

1.22 

150063 

1.01 

150064  

150065  

"••" 

1.23. 
ISO 

150066  

1.04 

150067  

1.34 

150069  

1.92 

150070 - 

1.15 

150071  

- 

1.01 

150072  

1.32 

150073  

1.14 

150074  

1.67 

150075  

1.54 

150076- 

1.45 

150076  

1.20 

150079 

1.08 

150084 - 

2.25 

150089  

150090  

150091  ..... 
150092-.- 
150094  

— . „ 

1.72 
1.23 
1.20 
1.20 
1.41 

150095 - 1 

1.42 

Note:  The  median  satvtca  mix  foe  al  hospilato  11 1.45 
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Addendum  i.— Service  Mix  Indices  by 
HoSPfTAL— Continued 


1S00Q6  

150097  _ 

isooee„.. 

190009  — . 

1S0101  — 
160102  -. 

1S0103  

190104  „- . 
190106 .... 
190106  -.. 
150109  — 
190110 -„ 
160111  ™ 
190112..- 

190113  — 

190114  — 

190115  — 
190122 ... 
150123  — 
190124 ... 
19012S ..- 
190126 .» 
160127  -_ 
190128 .-. 
190129.— 
190130  — 

190132  — 

190133  ..- 
190134- 
150136  - 
1S2007- 
152009- 
193025- 
153027-. 
153029  -. 
193030... 
154008... 
154011  - 
154013  - 
164014  .„ 
154026-. 
154027- 
154028- 
154031  - 
154032- 
154036- 
194036- 
154037- 
154088- 


154042. 
180001. 
190002. 
160003. 


16UUUD-* 


160007, 
190008—. 

100009  

180012  

160013  

160014  

160016  

180018  

180020 

180021 

180023 ... — 


160024. 

180028. 
180027. 
160028. 
180029. 
180030. 
180031. 
160032. 


180833. 


180034. 
180036. 


SMI 


Addendum  l— Service  Mix  Indices  by 
Hospital— Continued 


Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


1.54 
1.19 
1.55 
1.40 
1.08 
0.99 
1.30 
1.19 
1.13 
^13 
1.04 
^M 

^o^ 

1.50 

1.11 

1.50 
0.82 
1.12 
1«2 
1.68 
0.82 
^M 
1.98 
a80 
1.73 
1.56 
1.14 
1j64 
0.40 
a66 
1J0 
1.26 
OJKT 
IJK 
1j02 
1.10 
a93 
0.89 
0l83 

\jn 

OM 
0.92 
1iJ7 
MM 

nn 

093 
0.92 
0.99 
1J8 
2.88 
1.15 
1J3 
a78 
1.41 

^J0^ 

098 
1.50 
1.94 
1.77 
1.11 
1.14 
1.75 
1.50 
2.22 
1.28 
1J0 

2.17 
2.48 
1i)4 
1.63 
2.4B 
1.S8 
088 


180038. 

160037. 

160039. 

180040. 

180041 

100043. 


180044. 
160045. 
160048. 
180047. 
160048. 
160040. 
180060. 
160061  . 
180062. 
180064. 
190066. 
180068. 
180067. 
180068. 
180080. 
160061  . 
160082 . 
180083. 
160064. 
180066. 
180068 . 
180067. 


180089. 
180070. 
180072. 
160073  . 
160074. 
18007S. 
180076. 
180077. 
180079. 
180080. 


160081  . 
180082. 

180083. 


10ujBd  . 


IvOuBB  . 


IVXiDO  . 


160080  . 


180090. 
160091  . 
160092. 
160083. 
180094. 
180096. 
160097. 
160098. 
180099. 
180101  . 
180102. 
180103. 
180104. 
180108. 
160107. 
180108. 
180109. 
180110. 
180111  . 
180112. 
180113. 
180114. 
180115 . 
180118 . 
180117. 
180118. 
180120. 
100122. 
160124 . 
180128. 


1.83 
1.48 
1.55 
^M 
OM 
1.21 
1.76 
1.77 
1.63 
1.48 
1.01 
074 
1j60 
2J0O 
1.25 
1J» 
1.28 
1.13 
1.88 
1.21 
1.24 
1.23 

%jn 

1.20 
3.23 

^J» 

1J6 

1.71 

1.47 

1J9 

1.20 

1.42 

085 

098 

1.08 

1.46 

1i» 

4.24 

1.87 

1.81 

Z11 

ZJ02 

1i)1 

088 

1.24 

1.76 

1.12 

1.J1 

1.24 

0.88 

1.41 

1.21 

1.19 

1.01 

IjOO 

0.81 

2.26 

0.84 

1.48 

1.80 

1.18 

1j60 

1j04 

1.40 

1j08 

1.94 

087 

V70 

1J5 

1.29 

1J6 

1.15 

O80 

1.26 

1.42 

134 


180129 .. 
160130. 
160131  . 
100134. 
180136. 
180138  . 
180140. 
180142. 
100143 . 
180146. 
160146. 
180147  . 
160161  . 
100162. 
180153. 
164002. 
184003. 
170001. 
170004. 
170006 . 
170008 . 


SMI 


1.50 
1.11 
IjOI 
078 
227 
iJOT 
1.12 


170008- 
170010  - 
170012- 
170013- 
1T0014  -.. 
170016  - 

170016  -. 

170017  .„ 
170018- 
170019.- 
170020  ... 
179022 ... 
170023  -. 
170024- 
1T002S  — 

170026  — 

170027  — 
170030 ... 


170031  — 
170082  — 
170033  — 
170094  — 

170036  — 
170036..- 

170037  — 

170038  — 

170039  — 

170040  — 

170041  — 

170043  — 

170044  — 

170045  — 
170049  ..- 

170061  — 

170062  — . 

170063  — 


170064. 
170066. 
170066. 
170067. 
170068. 
170000. 


170001  . 
170063  . 
170084. 
170066 . 
170067. 
170068 . 


170070. 
170072. 
170073. 
170074. 
170075. 
170078. 
170077. 


1.18 
1i>7 
2J0 
1J2 
1.13 
1j09 
t.92 
1J50 
056 
3.48 
IM 
1.76 
4.11 
1.24 
1.50 
£13 
222 
1.46 
1.20 
1.74 
1.87 
091 
^M 

zn 

XM 
AST 
1.11 
1j09 
1J7 
1J4 
0l97 
1.18 
091 
Z77 
1J2 


2j88 


1.73 
1.10 
0j67 
liB 
2j81 
2j0B 


098 


096 


086 
1.16 
2j08 
1.24 
1J9 
OJI 
IjM 
OTD 
1J0 
&21 
1^ 
070 
O70 
1J9 


VM 
12S 


NoMcTlM 


Mwin  Mb  tOf  M 


ll1v4S 


48014 
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Addendum  I.— Service  Mix  Indices  by 
MospiTAL— Continued 


170079. 

170080  . 

170081  ■ 
170082. 


170084. 
170086 . 
170086. 
170088. 
170089. 
170080. 
170092. 
170009. 


170094. 

170096. 

170097. 

170098. 

170099 . 

170100. 

170101  . 

170102. 

170103. 

170104. 

170106. 

170108. 

170109. 

170110 . 

170112. 

tTOIIS. 

170114. 

170116. 

170118. 

170117. 

170119. 

170120. 

170122. 

170123. 

170124. 

170128. 

170128. 

170131 

170133. 

170134. 

170137. 

170139. 


OMI 


170142. 
170143. 

170144  

170146. 
170146. 
170147 . 
170146. 
17016Q. 
170161  . 
170162. 
170180. 
170164. 
170188. 


170188. 

170171 

170178. 

170178. 

170182. 

171304. 


171306. 


172004. 


173028. 
I790S6. 
173027. 
173026. 
174003. 


174008. 
174012. 
171014. 
174016. 
174016 . 
174018 . 


0.97 
iJOO 
0J97 
y32 
0J6 
1.00 
3.87 
080 
a78 
a75 

a90 

0J6 
0.06 
1.46 
1.17 

152 

a48 

a93 

1.64 

2.21 

2.49 

1.26 

0J9 

1.09 

1.13 

078 

1.24 

1.66 

1.16 

1.68 

0.81 

0.91 

1.91 

^M 

2S» 

1.56 

071 

1.27 

1.23 

093 

096 

1J8 

054 

2.10 

1J8 

^16 

3.14 

1.47 

099 

1J7 

1.98 

1.23 

084 

O01 

1.11 

086 

081 

O02 

2sn 

Z23 

2J9 
056 
025 
0.52 
092 
1.13 
1.39 
1J1 
liM 
058 
087 
iM 
086 
096 
088 


HtMpM 

SMI 

laoooi 

lie 

180004 

1.47 

180006 - _..__ 

^M 

180006 

OJl 

180007 „ „_. 

^08 

1.91 

180010..  ^ 

2.00 

180011 

1.61 

180012 _.._. 

2.06 

180013 -. - 

1.84 

180014 

2.28 

180015 

^M 

180016 „.... 

f.56 

180017 —  ,   „... 

1.73 

180018 

1J4 

180019 .. 

2.09 

180021  -  .._..„   

1.44 

180023  

1.17 

180024 

1.41 

18002S,..  „.  

1.90 

180026  „ 

1J2 

180027..  .  

1.97 

180030  _„   

1.02 

180031 _„ 

096 

180092 _.   

088 

180033 . 

1.17 

180034  

1.28 

180036 ™_.. 

^S7 

180098 _ 

1J9 

180087 ^ __„ 

1.79 

180098  _     . 

1.36 

1«04fl „„...,.,. 

2.44 

180041  ..       ._..    .  ._. 

1.26 

180042 - ., 

1J6 

180043  

liM 

180044  „  

1.58 

180046 

1.77 

180046 _ . 

1.53 

180047 „ 

^M 

180048 

1.79 

180049 

1.54 

180061   -_.   _    _ 

1J3 

180063 .  .._ 

1.34 

180064  _   .  

1.58 

180066.        

2.20 

180066 „.  

1.86 

180068 

089 

180069 - 

1.06 

180080...- _.. „..  __  _ 

0.66 

180083...- _  .__  .>..  _. 

089 

180084  

1.83 

180086 ..     ..  .„ 

081 

180088-  ._ ._.  .-  - 

1J0 

180087 .. -.  

1.70 

180070-       .„  .._  .„ 

U1 

180072 _. 

134 

unoTS 

1.14 

180078 _ 

1J3 

180079        .-  _  __    

1.13 

180080. 

2M 

180087-   _,. 

Z13 

180088 

2.47 

180002 . 

1.46 

lioooa 

1.80 

i«nB4 

1J)1 

180096—  -.  .—  .._        -  „ 

1.17 

inooa , 

1  18 

laoioi .  .-  

1.10 

180102 .       _.  

779 

180101  -.     —  .     _.-   — 

1J9 

180104  „.,. 

2.18 

180106 

^M 

180106 

094 

180108 

085 

180115 ,, 

1i>6 

180116 

1.67 

180117. 
180118 . 

180120  - 

180121  . 
180122. 


180123  

180124  

180128  

180127  

180128  

180129 ... 

180130 

180132  

180133. 

180134. 

180136. 

180137 . 

180138. 

180139. 

180140 

183026. 

183027. 

183026. 

183029. 

184000. 

184002. 

184007. 

184000. 

184009. 

184011  . 

184015. 

184016. 

100002. 

190003. 

100004. 

190007. 

190008. 

190013. 

190014 


SMI 


190015  

190017  

190018  

190019. 
190020 . 
190026 . 
190086. 
190027. 
190029 . 
190093 . 


190034. 
190096. 


190036. 
190037. 
190039 . 
190040. 
190041  . 
190043. 
190044. 
190046. 
190048. 
190048. 
190049. 
190060. 
190063. 


190064. 

190069. 
190000. 


190064. 
190086. 

190071  . 
190077. 
190078. 
190079. 
190081  . 
100063. 
190086. 


1j86 
141 
1J08 
1J8 
iM 
1JS 
2.10 
1j02 
1.79 
1.88. 
AM 

1J0 

V.67 

1.10 

3jOO 

1.28 

iM 

1.29 

078 

071 

094 

094 

«i37 

097 

064 

0J7 

1.77 

089 

098 

068 

087 

1.78 

U1 

1J6 

1.18 

1J8 

1.68 

iM 

1.47 

1.17 

1.33 

1J6 

1J0 

1.27 

1.60 

tJ9 

1.12 

071 

1i>7 

1.77 

2il7 

089 

IJO 

IM 

1.02 

048 

1.38 

1.44 

1.19 

084 

1J6 

1.41 

1.19 

1.46 

1.10 

1.70 

206 

1^ 

099 

056 

1J1 

1.14 

O70 

087 

1J8 


iMiRlorril 
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Addendum  I.— Service  Mix  Indices  by 
HosPfTAL— Continued 


Hospital 

SMI 

190088 

1.12 

190089 - 

0.98 

190090 - 

1.16 

190092 

1.37 

1 90095 

1.18 

190098. — .- 

1.05 

190099 

0.91 

190102 

2.37 

1901 03 — 

0.S4 

190106 . 

1.16 

190109 • 

1.03 

1901 10  ...- .-. 

1.03 

1901 1 1 : 

1.93 

190112 - 

2.34 

190113 _. -.- 

1.92 

190114 

0.99 

1 901 1 5   

3.87 

1901 1 6 : 

1.61 

190118 

1.14 

190120 

0.90 

190124 

1.74 

1 901 25  

1.51 

190128   .'. 

1.55 

190130  

0.96 

190131         

1.04 

190133 

0.92 

190134- 

0.76 

190135 

1.81 

190136 

0.66 

190138  -.. 

5.44 

190140 ... - .... 

1.22 

190142  . . -.- 

0.67 

190144  -  — .. 

1.96 

190145 . 

0.95 

190146 . .V — 

1.30 

190147  

1.09 

190148 

0.73 

1 90 1 49 

1.02 

190151 

1.27 

190152  

1.81 

190155  

0.92 

190156 ". 

0.64 

1 901 58 . 

1.34 

190160  .„.„ 

1.79 

190162  . ; — 

1.18 

1 901 64  ..- 

2.12 

190167 

1.08 

190170  ..  

0.74 

190173 .. 

1.39 

1 90 1 75 .. 

1.34 

190176 

1.15 

190177 

2.05 

190178 

0.74 

190182 . .  

2.60 

190184—.. . . 

0.76 

190185 

1.59 

190186 

0.70 

190189 

0.62 

190190 . 

1.14 

190191  

1.41 

190196 

1.97 

190197 

1.71 

190200  -  

1.62 

190201   

1.49 

190202-    

1.66 

190203 .-. 

1J4 

190204 

1.60 

190205 _ 

1.77 

190206 

1.40 

190207. - 

Z12 

190208 

072 

190218 

1.79 

190231 

3.50 

192004 .  

0.63 

192006 

0.64 

192006 ,. - 

1.19 

Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


Hospital 


192008.. 
192016  .. 
193027.. 
193028.. 
193034.. 
193038.. 
193041  .. 
193044.. 
193300.. 
194000.. 
194004.. 
194014  .. 
194018 « 
194019  . 
194020. 
194021  . 
194022.. 
194023. 
194024. 
194027. 
194029. 
194031  . 
194044. 
194058. 
200001  . 
200002. 
200003. 
200006. 
200007. 
200006. 
200009. 
200012. 
200013. 
200015. 
200016. 
200017. 
200018. 
200019: 
200020. 
200021  . 
200023. 
200024. 
200025. 
200026. 
200027. 
200028. 
200031  . 
200032. 
200033. 
200034. 
200037. 
200036. 
200039. 
200040. 
200041  . 
200043. 
200050. 
200051  . 
200052. 
200055. 
200062. 
200063. 
200066. 
203025. 
204005. 
204006. 
204007. 
213027. 
213028. 
214000. 
214003. 
214013  . 
214015  . 
214017  . 
220001  . 
220003  . 


SMI 


Addendum  l.— Service  Mix  indices  by 
Hospital— Continued 


Hospital 


0.69 

220004 

3.00 

220006 

1.10 

220008 

1.15 

220010 

0.80 

220011 

1.02 

220015 

0.54 

220016 

1.63 

220017 

0.94 

220019 

1.52 

220020 

0.83 

220021 

0.68 

220023 

0.87 

220024 

0.73 

220025 

0.25 

220028 

077 

220029 

072 

220030 

077 

220031 

1.12 

220033 

0.82 

220035 

087 

220036 

0.91 

220038 

0.86 

220041 

0.87 

220042 

1.86 

220046 

1.40 

220049 

1.19 

220050 

0.83 

220051 

1.15 

220052 

1.81 

220053 

1.54 

220055 

1.32 

220057 

1.34 

220068 

1.44 

220060 

1.20 

220062 

2.09 

220063 

1.43 

220064 

1.47 

220065 

1.45 

220066 

1.86 

220067 

0.74 

220068 

1.69 

220070 

1.55 

220071 

1.22 

220073 

1.72 

220074 

1.17 

220075 

1.22 

220076 

1.35 

220077 

1.44 

220079 

1.84 

220080 

1.30 

220081 

1.53 

220082 

1.59 

220083 

1.69 

220064 

1.47 

220086 

084 

220088 

1.86 

220089 

1.71 

220090 

1.16 

220092 

0.96 

220094 

0.94 

220095 

2.11 

220098 

1.38 

220100 

0.94 

220101 

0.97 

220104 

0.87 

220105 

0.49 

220106 

1.00 

220107 

3.29 

220106 

0.87 

220111 

0.90 

220116 

0.87 

220119 

0.83 

220123 

0.92 

220126 

1.47 

220128 

1J3 

220136 

SMI 


1.42 

1.58 

1.28 

ill 

1.11 

1.44 

^JX 

1.49 

154 

1.20 

1.39 

1.35 

157 

1.72 

1.32 

1.37 

1.00 

1.23 

1.41 

151 

1.34 

1.34 

1.44 

1.41 

1.76 

1.91 

1.43 

150 

1.45 

1.41 

1.70 

1.47 

1.25 

1.45 

0.92 

1.66 

1.49 

1.24 

1.70 

1.44 

085 

1.21 

1.29 

1.37 

154 

156 

150 

1.46 

1.16 

155 

257 

152 

XS3 

156 

158 

1.44 

159 

150 

156 

1.34 

151 

1.49 

155 

1.46 

1.01 

1.39 

1.45 

150 

1.76 

1.69 

1.19 

1.29 

1.94 

154 

153 

150 
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Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


Hospital 

SMI 

2201 53 „.*.„ 

0.58 

220154 w 

1.12 

220163 .. 

1.16 

£&\|  1  r  1  •••••••••■*■•■■■■•••*•■■••••■■•■•■»<•■■••••••••••••>■••••■• 

1.19 

222000 

0.87 

9?9no?   

0  71 

222006 _ 

1.00 

222008 - 

0.64 

222023 

0.86 

222024 „ 

1.89 

222026 

0.79 

222027 

0.64 

222029 ., 

0.75 

222035 „ 

0.82 

???043 

0.5S 

222044 „ 

1.06 

222045 „. 

3.55 

223026 _ 

0.79 

223027 

0.90 

223028 

1.40 

223029 „ „„ 

0  74 

223030 

0.98 

223302 

1.52 

224007  

0.92 

224013  

0  97 

224018  

089 

224021  „ 

0  89 

224022 „ 

0.96 

224023 ; 

0.46 

224029 

0.86 

224034 

0.95 

224035 ^....: 

1  00 

230001 

1.47 

230002 

2  51 

230003 

1.26 

230004 

1.78 

230005 

1.49 

230006 ..„ 

1.28 

230007  „ 

1  78 

230012 „ 

0.78 

230013..... ^ „ 

1.37 

230015 

1.42 

230017 

1.83 

230019 

1.92 

230020 

2.00 

230021 

1.92 

230022 

1.70 

230024  .._ ., 

1.81 

230027 

1.15 

230029 

1.78 

230030 

1.90 

230031 

1.49 

230032 

224 

230034 

1.35 

230035 . 

1.44 

230036 „. 

1.67 

230037 

1.56 

230038 

2.19 

230040 

1.53 

230041 

1.71 

230042 

1.24 

230046 ^ „„ 

1.34 

230047 

1.99 

230053 

0.96 

230054 

1.81 

230055 „.  

1.38 

230056 ..._. 

1.15 

230058 „  

1.64 

230059 ...... :. 

2.18 

230060 „_. 

1.51 

230062 

1.07 

230063 .„  .„ 

1  54 

230065 

1.90 

230066 

1.70 

230068  

1.71 

230069.. „ 

1.27 

Addendum  I.— Service  Mix  Indices  by 
hospital— Continued 


230070 

230071 

230072, 

230075. 

230076. 

230077. 

230078. 

230080. 

230081  . 

230082. 

230085. 

230086. 

230087. 

230089. 

230092. 

230093. 

230095. 

230096. 

230097. 

230099. 

230100. 

230101  . 

230103. 

230104. 

230105. 

230106. 

230107. 

230108. 

230110. 

230111  . 

230113. 

230114. 

230115. 

230116. 

230117. 

230118. 

230119. 

230120  . 

230121  . 
230122.. 

230124  . 

230125  . 
230128  .. 
230129.. 
230130.. 
230132.. 
230133.. 
230134.. 
230135.. 
230137  .. 

230141  .. 

230142  .. 
230143.. 
230144.. 
230145  .. 
230146.. 
230147  .. 
230149  .. 
230151  .. 
230153.. 
230154.. 
230155.. 
230156.. 
230157  .. 
230159  .. 
230162  .. 
230165.. 
230167  .. 
230169  .. 

230171  .. 

230172  .. 

230174  .. 

230175  .. 

230176  .. 
230178  .. 
230180  .. 


Hospital 


SMI 


Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


Hospital 


SMI 


2.18 

230184 

3  32 

7.65 

230186 

1  14 

1.47 

230188 

1.49 

1.75 

230189 

0.87 

3.06 

2301 90 : 

0.81 

2.07 

2301 91  ...... 

1.28 

1.39 

230193 

1.40 

1.87 

230194 

0.77 

1.68 

230195 „.., 

1  92 

1.20 

230197  

2.26 

2.54 

2301 99 

1.41 

1.11 

230201  ...„ _... 

1.62 

1.49 

230204 

1.54 

1.65 

230205 

1  56 

1.51 

230207  

1.33 

1.78 

230208  

1  41 

1.72 

23021 1  „... 

0.63 

1.52 

23021 2 ....„„. 

1.34 

2.13 

230213  „ ;. .-. 

0.90 

1.46 

23021 6 

1.34 

1.27 

23021 7 . >,. 

1.43 

1.47 

23021 9 

1.22 

1.38 

230221  

1  32 

1.52 

230222 ...„ 

1.85 

2.40 

230223 

1.88 

1.26 

230227 „ 

1.86 

0  91 

230230  

1.90 

1.60 

230232  ...„ _ 

0.74 

1.73 

230235 ., 

1  34 

1.17 

230236 „ 

1.93 

0.81 

230239 „.. 

1.53 

5.22 

230241  :„. 

1.51 

1.11 

230244 

1.80 

1.29 

230253 „ 

1.49 

167 

230254  

1.85 

1.55 

230257  

3.48 

1.44 

^3UZ09 ■•■■»■■...••■.•■■....■.....•..... 

1.76 

1.61 

230264 ........ 

2.51 

1.75 

230269 ..„ 

1.97 

2.20 

230270 

2.14 

1.31 

230273 „ 

1.30 

1.19 

230275 

1.19 

.^1.62 

230276 „ 

0.72 

1.63 

230277 

1.59 

2.06 

230278 . 

1.19 

149 

230279 

0.90 

1.48 

230280 . 

1.39 

1.63 

233025 ..„.; „.. „.... 

0.89 

1.52 

233026 

0.79 

1.52 

233027 

092 

1.56 

233028 

1.02 

1.31 

233300 

2.34 

1.63 

234006 

1.00 

1.68 

23401 1  

0.92 

1.55 

234021 I 

0.71 

1.30 

234023 „ 

0.96 

1.26 

234029 

088 

1.06 

234030 ..„ „ 

1.86 

1.31 

240001  .. 

2.47 

1.37 

240002 . 

1.93 

0.97 

240004 ,„„ 

0J33 

1.08 

240005 

0.74 

1.52 

240006 .„.„. 

1.80 

1.89 

240007 „..„ . 

1.63 

1.95 

240008 ...„. 

1.94 

0.76 

240009 

0.99 

2.29 

24001 0 . .. 

^46 

1.77 

240011  ....  

2.02 

1.80 

24001 3 „.. 

1.40 

1.00 

240014 ^„.. 

1.40 

1.21 

24001 6 

1.95 

1.44 

24001 7 

2.36 

0.83 

24001 8  .. . 

2.14 

1.98 

240019 .._  .... 

1.84 

1.16 

240020 „„  

1.25 

1.27 

240021 . .-. 

1.27 

Addendum  I.— Service  Mix  Indices  by 
HOGPtTAL— Continued 


2400S2. 


240023.. 
240Q2S„ 
240027.. 
240028.. 
240029.. 
240030.. 
240031  .. 
240036. 
240037. 
240038. 
240040. 
240041  . 
240043. 
240044. 
240046. 
240047. 
240048. 
240048. 
240060. 
240061  . 
240062. 
240063. 
240066. 
240067. 
240ud8  • 


240069... 

240061  ... 
240063... 
240064... 
240065... 
240066... 
240060... 
240071  „ 
240072 ... 
240073... 
240075... 
240076... 
240077.. 
240078... 
240078.. 
240000- 

240062  „ 
240083.. 
240064_ 
240086  „ 
240066.. 
240QS7.. 
240000  ~ 


Nolt:  The  RMdiW)  s«vice  mix  lor  al  hospilab  is  1 .45 


240088. 
240090.. 

240083- 
240084.. 
240096.. 

240087. 
240086. 
240088. 

240100. 
240101  . 
240102. 
240103. 
240104. 
240106. 
240106. 
240107. 
240108. 
240109. 
240110. 
240111  . 
240112. 
240114. 
240115. 
240116. 
240117. 
240110. 
240121  . 


Addendum  i.— Service  Mix  Indices  by 
Hospital— Continued 


SMI 

1.34 

1.36 

1.23 

1.94 

1.28 

1.86 

Z15 

128 

1.67 

1.16 

1.96 

1.51 

1.38 

Z18 

1.64 

1.77 

2.26 

^67 

124 

1.78 

1.75 

1.46 

2.00 

Z27 

XJS6 

1.01 

2.57 

4.46 

1J6 

2.03 

1.13 

2.48 

2.04 

1.73 

1.77 

ixe 

1.69 
1.08 
1.50 
2.33 

a88 

1J6 
1.19 
1.40 
154 
OM 
1.32 
124 
126 

asi 

^46 
1.09 
1.12 
0.80 
354 
121 
1.17 
1.88 
126 
OM 
1i)7 
1.64 
a74 

aoe 

122 
156 
121 
150 
1.44 
128 
1.11 
1J6 
125 
058 

1^ 


240122  

240123  — 

240124  

240125  .... 

240127  — 

240128  — 

240129  

240130  .._ 

240132  

240133  ..... 
2401% 

240137  „_. 

240138  .... 
240138  ..... 

240141  ._. 

240142  .... 

240143  _ 

240144  ..- 

240145  ..- 

240146  _.. 
240148  .-. 
240150  ™ 

240152  .... 

240153  .... 

240154  .„ 

240156  .... 

240157  -_ 

240160  — 

240161  .... 

240162  .... 

240163  -. 
240166  _. 
240168  -.. 
240170.. 
240171  _. 
240172-. 
240173.- 
240179.- 

240164  „. 
240187- 
240183 -. 
240186 -. 
240000-. 
240207 -. 
240210-. 
240211  ... 
242004- 
243300  -. 
243302... 
244008 -. 
2S0001  -. 
250002-. 
260003  -. 
250004. 
250006 -. 
2S0006- 
2S0007. 
280006- 
250009  - 
250010- 
2S0012- 
2S0015- 
2S0017- 
250016- 
280018- 
280020- 
250021  - 
280023  - 
280024- 

280027- 
260028- 
280030- 
280081  - 

280032  - 

2600?? .. 
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1.00 

129 

1.40 

1.17 

152 

2.03 

1.41 

1.68 

1.77 

^16 

056 

227 

OM 

158 

152 

1.16 

124 

1.74 

053 

1.44 

a93 

a78 
156 
1.16 
1.13 
1.48 
150 
158 
058 
1.47 
120 
^18 
1.46 
1.11 
1.72 
1.14 
158 
056 
124 
2.12 
156 
850 

aei 

1.78 
150 
a68 
a77 

a93 

510 
218 
150 
151 
586 
151 
571 
158 
153 
0.68 
252 
051 
056 
1.43 
054 
a44 
158 
057 
053 

a47 

058 
128 
1.13 
058 
a74 
2.64 
128 
154 


280034... 

250036... 

250037. 
ZwXmo  — . 


280038 . 

280040. 
2S0O42. 

280043. 


280044. 
250045. 
260047. 
280048. 
280048. 


SMI 


250060. 
250061  . 
g0067. 

ZOWOo  ■ 


280068. 

250060 . 
280061  . 
280063 . 


280066. 

?50tWP  . 


250067. 

29IMQO  • 


280088. 

280071. 
280072. 
280076. 
280077. 
260078. 
250078. 
280061  . 
280082. 
250089. 


250064. 


280068. 

280083. 


290084. 
250086. 
280086. 

250087. 


250009  M 
280100- 
250101  - 
280102- 
280104- 
280106- 
260107- 
250108. 
280112- 
280117. 
250118. 
250120. 
280122. 
280123. 
280124, 
250126. 
280126. 
280128. 
250131  . 
250134. 
290136. 
250138. 
250141  . 
260144. 
250146. 
280146. 
290148. 
280148. 
282003. 


yff.yios . 


2.16 
158 
121 
056 
053 
058 
156 
150 
1.13 
123 
1.10 
581 
252 
050 
158 
0.75 
154 
151 
156 
5.88 
053 
056 
0.82 
576 
052 
1.01 
228 
578 
158 
546 
051 
1.77 
0» 
2.72 
1.T0 
058 
153 
056 
1.12 
156 
1.18 
2.41 
156 
153 
158 
573 
Z« 
157 
573 
154 
^12 
056 
578 
575 
056 
056 
154 
1.42 
1.74 
1.80 
053 
153 
053 
1.14 
053 
a63 
25k 
256 
157 
056 
056 
051 
126 
050 
052 
158 


NoIkTIm 


N*Mori* 


UtM 


48018  Federal  Regiater/Vol.  63,  No.  173/Tue8day,  September  8,  1998 /Proposed  Rules 


Addendum  I.— Service  Mix  Indices  by 
HosPtTAL— Continued 


Hoaptal 


2S4001  . 
2S4002. 
2S4006. 
260001  . 
260002. 
260003  . 
200004. 
260006. 
260006 . 
200007  . 
260008. 
260009 . 
260011  . 
200012. 
260013. 
260014. 
260015. 
260017. 
260018. 
260019. 
260020. 
260021  . 
260022. 
260023 . 
260024. 
260025 . 
260027. 
260029 

260031 

260032  

JfmH 

260036 . 

260040 . 
260042 . 
200044. 
260047. 

260048 . 

2600ff0 , 

260063 . 
260064. 

260067. 

280061  . 

^S&(f(f^ . 

260063  • 


260064 

260066 . 

260067 . 

cBQOvo . 


260070. 

260073 . 

260074 . 
260077. 
260078 . 
260079. 
200060 
260061  ! 
26006i2  . 


ttOOOI. 

260094. 
28wwD . 


260006 . 
260097! 

260100. 
260102. 
260103. 
260104. 
260106. 


OWM 


0.80 
0.94 
1.38 
1.40 
1.06 
0.68 
^M 

^M 

1.83 

0.82 

1.81 

1j67 

1.14 

1J7 

1J6 

1.41 

1.84 

0.60 

1.11 

2.06 

1.44 

1.43 

1.77 

1i)6 

2.36 

1.54 

1.33 

0.75 

1.66 

1.73 

1.13 

0J7 

1.26 

0J1 

1.50 

1.10 

1.10 

1J7 

1.43 

1.51 

142 

1.26 

1.57 

096 

1J0 

1.16 

1.57 

1.52 

1J1 

1.66 

1.34 

1.25 

0b60 

1.63 

OM 

0l97 

1.1S 

2JI7 

1.49 

091 

1.18 

1J8 

1i)0 

1.73 

1.17 

2.46 

1J3 

1^ 

1.53 

2.58 

^M 

079 
1.20 
1.54 
1.75 
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HotpM 

SMI 

260107 , 

2.14 

260106 „_    _   .. 

1J0 

260109 . 

1.20 

2601 10  .._.......__. ____„__.._.„.»„  „„ 

1J5 

260113  „                    .._          

1.47 

260116 _ 

1.07 

260116 

1.68 

260119..    ._ 

1.64 

260120 ... 

1.62 

260122 ...      

1.18 

260123. —    .    .      „.                    

QM 

260127 ,. 

099 

260128 

0.86 

260129 

1.28 

:!60i3i 

157 

260134  ...._ _... 

1.52 

260137 .       ..^ 

2Ja7 

7flD13A 

171 

260141  ..._    „    .    

1.26 

260142 

1.96 

260143 

082 

260147 „„     „    _     _ 

O06 

260148 .._ 

092 

260156 .„          

1.11 

260159-        _.        .    

1.50 

260160..      „.        .     ;.. 

096 

260162 _ _ 

^M 

260163  

^M 

260164  _ _ 

1.19 

9601W 

1.39 

260172 

1.20 

260173 __ 

079 

260175 ._ 

1.79 

260176 .. 

1J8 

260177...: _ _ 

ije 

260178 __.     . 

Z47 

260179 

1.50 

260180 

1.46 

260183 ^.-_     „     _„ 

^01 

260186 

1.55 

260186 .. „ 

1.53 

260189..                     

057 

260190 

1J1 

260191  

1J6 

260193 

1.97 

260195-         .    

1.26 

280197 

1,77 

260196 _ 

152 

260200  — 

1.27 

262001 _          .«.    

086 

SW011               , ^ 

0.58 

^^yff^  . 

1.28 

263QS6  

1.15 

263300....- _ 

2.18 

263301        

1.21 

283302  —      _    

1.23 

264006 

083 

264007-         -    .      „_        __      _     _ 

082 

264006-       —    __      .     „ 

082 

284010 __ 

066 

264011       .     _.            „          „.     .        « 

1.18 

264013 _ 

087 

264015 

091 

264016                       

2X13 

2M017 

1  17 

264021 ..... 

0.69 

264104 

087 

264005 

078 

MJtjO^      

0l87 

27noo9...: 

U4 

77W03  -  -,-                                  

1.63 

270004     

1.74 

270006 

043 

270007 , 

070 

270009 

097 

270011 

1^ 
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270012 ... 
270013™ 
270014  — 
270016- 
270017- 
270019  — 
270021  ... 
270023 -. 
270024  -, 
270026- 
270027.- 
270026.- 


270029. 

270032 , 

270033 . 


270036 , 
270036 . 
270039. 
270040, 
270041  . 
270044. 

270046  

270048. 
270049  . 


270060. 
270061  , 
270062. 
270063. 


270067. 
27D066. 


270069  

270060  

270063, 
270068. 
270072. 
270073. 
270079. 
210080. 

270061  . 
270062. 
270083. 


270064, 
271225, 
271226, 
271227, 
271228. 
271229. 
271230. 


271231  .„ 
271232- 
271233- 
260001  , 

•?lfflWft , 
HKKf^ , 
260010, 
260011  , 
280012 . 
280013. 
260014, 
280015, 
280017, 
260018, 

260021  , 
280022. 


1.84 
2» 
077 
157 
073 
151 
2t07 
063 
1.43 
0.03 
1.70 
156 
iMO 
061 
1i» 
086 
150 
1.46 


142 
077 
1.75 
157 
1.18 
1.78 
067 
O60 
1.54 
086 


061 
077 
1.1« 
043 
072 
1.1« 
150 


07Q 


MM 


260024, 

260026, 

2BDQB6 , 


280029 , 

280031  . 
280032 . 


2ffMffi{^ . 


O50 
057 
067 
06» 
067 
O80 
061 
153 
256 
tJ3 
2.U 
077 
156 
154 
Ml 
1.15 
%M 
1.16 
1.13 
151 

t.n 

OM 
1.^ 
052 
07S 
007 
258 


1.72 
1.46 
151 
098 


MotKllWI 


•  Mtatartf 


ki.46 
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ADDENDUM  I.— Service  Mix  Indices  by 
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280034 . 

2fl00ff5 . 
280087. 
280036 . 


gffO(j^ . 
280040. 
280041. 
280042. 
200043. 
260046. 
260046. 
260047. 
210046. 
280049, 
280060. 
280061  . 
280062, 
280064, 
28Q0DO  , 


ZBOu^o  , 


280067. 

280066 . 


280061 
280082 , 
280064, 


9iinnMi 


20UIMO  ■ 


2B007O, 
260073, 
280074, 
280078, 
280078, 
280077, 
280078, 


280007. 


280101 

260102. 

280104, 

280106. 

280108. 

280107. 

280108. 

280108. 

280110. 

280111 

280114. 

280116, 

280117, 

280118. 


283301 
2»4007, 
280001  , 

29fl0fly , 
280003 , 

290008, 

290007, 
290006, 


290000 , 
290010. 


SMI 


156 
1.17 
151 
158 
156 
257 
056 
079 
259 
1.15 
156 
156 
152 
059 
1.16 
iM 

1.15 
054 
058 
1.45 
2.18 
150 
256 
256 
158 
158 
156 
057 
150 
1.10 
156 
250 
150 
2.46 
052 
1.19 
158 
057 
154 
151 
156 
Z74 
1.45 
072 
356 
058 
156 
158 
071 
073 
150 
158 
157 
152 
1.18 
556 
077 
150 
1.?1 


290011 

290012. 

290013. 

290014. 

200015. 

290016. 

290019. 

290020. 

290021  . 

290027. 
290032  . 

2KKl3o  . 


292002. 


293027. 
294003. 
294004. 

294006. 

300001 

3000P3 . 
300006. 


300006 . 

300007 . 

300008 . 
J00008 . 
300010. 
300011 
300012. 
300013. 
300014 , 
300015, 
300016, 
300017. 
300018. 
300010. 
360021 
300022, 


300024. 

300026, 


300034, 

iyfflff6 , 

303027, 


Z12 
1J2 
151 
006 
1.10 
1.47 
iM 
051 
151 
2>I0 
1.10 
150 
154 
1.40 
1.10 


304001 

304003 , 

310001  , 

310002, 

310006, 

310006 , 

310008, 

310009, 

310010, 

310011 

310012. 

310013, 

310014, 

310016. 

310010. 

310017, 

310018. 

310010, 

310020, 

310021  , 

310022, 

3100B4, 

310026, 

310020. 


310027, 

310086. 

31OOB0I 

310031 

310032. 

310094. 


SMI 


079 
1.40 
050 
1.16 
058 
1.11 
156 
050 
1>«6 
157 
084 
158 
156 
078 
056 
073 
078 
059 
157 
158 
156 
156 
157 
1.76 
153 
151 
1.75 
159 
157 
151 
157 
159 
1.43 
153 
154 
1.18 
1.75 
159 
1^ 
153 
^12 
058 
158 
158 
150 
056 
7:13 
087 
158 
1.44 
152 
154 
256 
158 
156 
ZU 
ZM 
153 
159 
158 
151 
253 
1.78 
154 
157 
150 
1.72 
256 
154 
1.64 
152 
157 
252 
156 
156 
252 


Addendum  I.— Service  Mix  Indices  by 
HOSPITAL— Coitinued 


310036. 

310037. 

310039. 

310041 . 

310042. 

310043 

310044. 

310045. 

310047. 

310046. 

310060. 

310061  . 

310062. 


310064. 
310066. 


310067. 

310068. 

310080. 

310061 

310082. 

310063. 

310064. 

310067. 

310068. 

310070 , 

310072. 

310073, 

310074. 

310078. 

310077. 

310078. 

310061  . 

310083 . 


310084. 
310088. 
310087. 
310008. 
310060. 
310091  . 
310602. 
310003. 


310000 . 
310105. 
310106. 
310111  . 
310112 . 
310113. 
310115. 
310118 . 
310118. 
310120 . 
312014. 
313026. 
313026 . 
313027. 
313020. 
313030. 


313300 . 


314001. 
314010. 
314011. 
314012. 
314021  . 
314022. 


320001 


320004. 

]S2090ft . 


3SOOO0. 


320011  . 
320012. 
320013. 
320014. 
320010. 


1^ 
154 
257 
156 
158 
156 
153 
157 
257 
157 
156 
150 
153 
153 
1.12 
150 
053 
2.12 
156 
154 
150 
1.78 
1.73 
150 
150 
251 
153 
057 
150 
1.79 
1.46 
150 
150 

150 
1^ 
150 
252 
2.12 
15S 
151 
157 
158 
1.74 
iM 
151 
1.77 
150 
156 
1>«0 
155 
070 
OB6 
091 


156 
O70 
«50 
150 


157 
091 
0S7 
057 
1.16 
152 
154 
156 
1.73 
150 
1.10 
iM 
156 
152 
151 


iMhIortf 


k1^ 


'^^    -'^  ^  *T  -■   'f-' 
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Hoapiial 


320017. 
320018. 
320019. 
320021  . 
320022. 
320023. 
320030. 
320031  . 
320032. 
320033 . 
32003S. 
320037. 
320038. 
320048. 
320048. 
320063 . 


320066  . 
320067. 
320068. 
320069. 

320074. 
320079  . 

322002 . 

322003 . 
32302S. 
323026. 
323027. 
323028. 
323029. 
324003. 
324004. 
324007. 
324008. 
324010. 
330001  . 
^30002 . 
330003 . 
330004. 
330006 . 
330008. 
330007. 
330008. 
330010. 
330011  . 
330012. 
330013. 
330014. 
330016. 
330020. 
330023 . 
330024. 
330025 . 
330027 . 
330028. 
330029 . 
330TO0 . 

330033 . 

330034 . 
330036 . 
330037 


330039 . 
330041  . 
330043. 
330044. 
330045. 
330046. 
330047. 
330048. 
330049. 


330063. 
330065. 
330066. 
330067. 
330068. 
330059 . 


SM 


1.31 
0.80 

^2^ 

1.76 

a8i 

1.17 
074 
0.91 
1.53 
0.72 
1.40 
1.46 
1.20 
0.91 
1.46 
1.32 
a77 

a9i 

1.26 
1J1 
1.47 
1J1 
052 
0.92 
0.74 
0.92 
1.09 
a87 
0.88 
0.87 
a97 
0J8 
1.10 
1J8 
1.49 
1.56 
1.59 
1.62 
1.50 
1.54 
1.46 
1.38 
1.13 
1.47 
1.91 
1.26 
1.28 
a84 
1.68 
1.56 
1.25 
a61 
1.15 
1.05 
1.58 
1.02 
0.71 
^JST 
1.58 
1.23 
a72 
2.14 
1J0 
1.61 
2.04 
1.31 
1.51 
1.78 
1.62 
1.20 
1.71 
1.29 
1.64 
1.40 
1.44 
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Hoapital 


g0061  ■ 
330062 . 

330004  . 


330066. 
330068. 
330067. 

330072  . 
330073. 
330074. 
330075. 
330078. 
330079. 
330064. 
330086 . 
330086. 


330090 . 
330091  , 
330092 , 

33uUvo  < 


33000fr. 
330007. 

330100. 

330101  . 

330102. 

330103. 

330104. 

330106. 

330107. 

330108. 

330111  . 

330114. 

330115. 

330116. 

330118. 

330119. 

330121  . 

330122. 

330125. 

330126. 

330132. 

330133. 

3»136. 

330Y36. 

330140. 

330141  . 

330144. 

330148. 

330151  . 

330162. 

330153. 

330157. 

330168. 

330150. 

330160. 

330161  . 

330162. 

330163. 

330164. 

330166 

330167. 

330169. 

330171  . 

330175. 

330177. 

330179. 

330180. 

330181  . 

330182. 

330183. 

330184. 

330186. 

330188. 

330180. 

330191 


SAM 


2JXi 
0.92 
1.56 
1ii6 
1.43 
1.75 
1.26 
1J0 
1J8 
1.32 
1.32 
1.38 
1.36 
1.19 
1.28 
1.15 
1.50 
1.53 
OM 
1.27 
1.62 
1.49 
1.15 
3J0S 
152 
1J0 
1.90 
1.44 

^M 

1.75 
1.48 
134 
050 
150 
123 
158 
156 
057 
1.79 
151 
1.64 
0.98 
156 
156 
054 
1.T2 
150 
1.48 
1.09 
150 
1.71 
151 
1.28 
150 
159 
•  1.40 
0.87 
257 
158 
1.28 
154 
253 
1.43 
t.48 
153 

,  1i« 
a84 
1.28 
154 
251 
1.28 
153 
1.11 
1.86 
5.26 
1.48 
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330193^ 
330194 ... 
330106 ... 
330107. 
330198. 

■^^pyOft ...««... 

330206  

^30209  „__„_ 

330211  

330212  — .«.. 

330213 

330214  _„. 
330215 ..-. 
330218 ..... 
330219 ..... 

330221  

^y>??y ..... 

330223  

330224 .._. 
330226 ..... 
330226  — 

^^j^02?y  .„„ 
^^yo^  ««. 
330?ff2 ...« 
^302^T  ..~. 


330238. 


330241  . 
330242. 

330245 . 


330248 . 


330247. 
330249. 

330250. 


330254. 

^^^^^^^ , 
3302^ . 
330261  , 

330cBo  . 


330267. 
330268  . 


330270. 
330273. 
330275 . 
330278 . 
330277 . 
330279. 
3302^15  ■ 
330W6 . 
330288. 
330290 . 
330293 . 
330304. 

330306 . 

330307 . 

330308 . 


330314. 
330316. 
330327, 
330331  . 
3303^2 . 
330333 . 
33ffifW . 
330338. 
330339 . 
330340. 
330360. 
330363 . 
330367. 
330369. 


1.70 
151 
1.48 
1.45 
1.68 
254 
159 
1.82 
154 
154 
t.64 
159 
152 
150 
1.16 
1.23 
156 
1.78 
1.29 
t.88 
151 
150 
1.40 
150 
158 
157 
156 
157 
153 
1.45 
1.63 
1.70 
1.40 
1.87 
3.47 
150 
151 
a78 
154 
056 
152 
1.48 
1.78 
1.62 
1.10 
1>0 
058 
154 
153 
T.28 
1i1 
1.72 
154 
158 
152 
a67 
155 
1.10 
1.70 
1.18 
150 
1.98 
151 
252 
1.13 
156 
256 
150 
.1.40 
1.'70 
Z41 
1.66 
1.42 
150 
150 
a66 


NoIkTIm 


•MwininiK  total 


ImiM 
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330372. 
330381  . 
330386. 
330389. 
330390. 
330393. 
330394. 
330395. 
330397. 
330398. 
330399. 
332012. 
332021  . 
332022. 
333025. 
333027. 
333028. 
333300. 
334002. 
334022. 
334023. 
334027. 
334048. 
334049. 
334055. 
340001  . 
340002. 
340003. 
340004. 
340005. 
340006. 
340007. 
340008. 
340009. 
340010. 
340011  . 
340012. 
340013. 
3400T4. 
340015. 
340016- . 
340017. 
340018. 
340019. 
340020. 
340021  . 
340022. 
340023. 
340024. 
340025. 
340027. 
340028. 
340030. 
340031  . 
340032. 
340035. 
340036. 
340037. 
340038. 
340039. 
340040. 
340041  . 
340042. 
340044. 
340045. 
340047. 
340049. 
340050. 
340051  . 
340052. 
340053. 
340054. 
340055. 
340060. 
340061  . 
340063. 


Hospital 


SMI 


1.88 
1.26 
1.30 
1.37 
0.94 
151 
1.59 
1.55 
0.96 
2.02 
0.88 
0.83 
0.53 
0.77 
0.77 
0.80 
0.72 
1.34 
0.87 
0.89 
1.10 
0.75 
1.30 
0.86 
0.83 
1.24 
2.20 
T.37 
1.79 
1.28 
0.92 
1.18 
1.44 
11.22 
1.92 
1.10 
1.45 
1.29 
0.99 
1.80 
1.99 
1.77 
1.40 
1.06 
1.31 
1.63 
1.20 
1.19 
1.41 
1.78 
1.94 
1.49 
151 
1.22 
1.67 
1.51 
1.05 
1.16 
2.00 
1.70 
1.99 
1.27 
159 
1.03 
0.69 
1.56 
4.05 
2.52 
1.76 
121 
2.01 
1.46 
153 
1.43 
1.19 
0.85 
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Hospital 


340064. 

340065. 

340067. 

340068. 

340069. 

340070. 

340071  . 

340072. 

340073. 

340075. 

340080. 

340084. 

340085. 

340087. 

340088. 

340089. 

340090. 

340091  . 

340093. 

340094. 

340096. 

340097. 

340098. 

340099. 

340100. 

340101  . 

340104. 

340105, 

340106. 

340107, 

340109. 

340111  . 

340112. 

340113. 

340114  . 

340115. 

340116. 

340119. 

340120. 

340121  . 

340123. 

340124. 

340125. 

340126. 

340127. 

340129. 

340130. 

340131  . 

340132. 

340133. 

340141 

340142. 

340143. 

340144. 

340145. 

340146. 

340147, 

340148. 

340151  . 

340153. 

340155. 

340158. 

340159. 

340160. 

340162. 

340164. 

340166. 

340171  . 

342003. 

342012. 

343025. 

344005. 

344006. 

344010. 

344011  . 

344014. 


SMI 


1.36 
151 
1.46 
1.62 
1.54 
1.62 
151 
1.47 
1.93 
157 
1.07 
0.91 
1.49 
1.16 
1.73 
0.95 
1.30 
1.97 
1.10 
2.16 
1.65 
1.61 
1.74 
1.19 
0.55 
1.49 
1.12 
2.59 
1.25 
1.87 
2.34 
1.41 
1.15 
1.55 
1.32 
1.50 
1.75 
1.39 
1.17 
1.35 
1.38 
152 
2.53 
1.71 
150 
1.60 
1.69 
1.74 
159 
0.94 
1.78 
153 
1.72 
1.88 
1.56 
0.80 
1.96 
2.81 
1.53 
2.63 
1.59 
1.75 
0.93 
1.50 
1.08 
153 
1.28 
1.65 
151 
055 
1.00 
0.87 
057 
0.68 
1.01 
1.08 
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Hospital 

dMI 

344015  

0.87 

344016  

0.72 

344019 - -  -- 

0.87 

350001  . 

, 

0.71 

350002. 

250 

350003  . 

1.45 

350004.. 

- 

257 

350005  . 

152 

350006  . 

152 

350007. 



157 

350008. 

1.11 

350009. 

155 

350010. 

152 

350011  . 

. 

154 

350012. 

..«*....*.....».»«..->*..— .*.j.M...*««»...»»..«*...^ 

1.09 

350013. 

1.12 

350014. 

150 

350015. 

, ■■.>■»■»»»'«».»...'■ 

2.07 

350016. 

0.69 

350017. 

1.48 

350018. 

-^ 

1.45 

350019. 

„ 

2.12 

350020. 

0.83 

350021  . 

1.08 

350023. 

, 

1.43 

350024. 

1.19 

350025. 

„ ^ , 

0.90 

350027. 

•  ••••»»•■•■  ••»*»•»  ■«■■■«■»»»»«».«»>.  ,,,.,„„,„„  „ 

0.68 

350029. 

0.88 

350030.. 

1.44 

350033. 

152 

350034. 

..••»•.■••>•  .«»■■  —  »»»»■■■»  —  .■■»..■■»»■«»■■■■»»«»■■«.. 

151 

350035. 

056 

350038. 

1.80 

350039. 

„,,; ,,,i,,...u. 

153 

350041  . 

0.93 

350042. 

1.75 

350043 „.... 

1.74 

350044 

1.10 

360047. 

1.11 

350049. 

1.43 

350050. 

051 

350051  .. 

1.04 

350053. 

0.86 

350055. 

051 

350056. 

.„„■,■■     ...;.«..«...«..»...••.••..•>«•.. 

154 

350058. 

1.02 

350060. 

».....».■■■..■»..»«....■»..■■■ ■■.■■■■■■■.. 

054 

350061  .. 

154 

360001  . 

*,««.,«,«««,,.,«««,«•, .».»».«....«... 

1.79 

360002. 

150 

360003. 

-    „_.^.           _. 

159 

360006.. 

2.02 

360007.. 



158 

360008.. 



156 

360009.. 

156 

360010.. 

••••■•...••.. 

154 

360011  .. 

1.33 

360012.. 

...*»«>•>•••  ■»••>«•»•«■  «»■*•■«■••«• ■»■»» 

1.89 

360013.. 

156 

360014.. 

1.63 

360016.. 

157 

360017.. 

2.64 

360018.. 

157 

360019.. 

158 

360020.. 



1.41 

360021  .. 

3.45 

360024.. 

„„„„„.™___..— ~™»i. 

1.47 

360025.. 

1.10 

360026.. 

158 

360027.. 

1.68 

360028.. 

2.30 

360029.. 

1.62 

360030.. 

1.48 

380031  .. 

154 

360032.. 

1.62 

Noli:  Th«  medtan  S8(vie«  mix  tar  M  hetplMi  ill  .46 
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Hospital 

SMI 

360034 „ 

0.96 

360035 

1.31 

360036.... 

— 

1.55 

360037  ... 

1.35 

360038.... 

1.43 

360039... 

1.36 

360040.... 

...H.........MM* •" 

1.24 

380041  .... 

...........M...>..>..>.MMMM.»..»...» 

1.46 

360042 

1.24 

360044.... 

...•>..■■.....••...•>•>•■>»»•.••••*•.*.•....•...•.•.. 

1.56 

360045 

1.24 

360046.... 

1.51 

360047 

0.97 

360048.... 

1.57 

360049  .... 

1.60 

360050... 

^ 

1.00 

360051  .... 



1.96 

360052 « 

1.45 

360054 

1.69 

360055 



1.66 

360058   

1.67 

360057  

1.10 

360058 „ 

1.19 

360059  .... 

«•,,«,.«..«..... 

1.11 

360062 

1.69 

360063 

1.09 

360064 

2.07 

360065... 

,..„«,„,i«,,„ 

1.42 

360066  .. 

1.64 

360067  .... 

1.d6 

360068... 



1.53 

360069 

1.18 

360070  .... 

1.23 

360071  . 

1.40 

360072 

1.47 

360074  .... 

1.46 

360075  .... 

■ 

1.50 

360076  ... 

1.68 

360077  .... 

1.61 

360078 

1.46 

360079 

1.80 

360080  ... 

1.36 

360081  ... 



1.53 

360082 

1.83 

360083... 

1.53 

360084... 

1.70 

360085... 

1.93 

360086 ... 

1.45 

360087... 

...»,.......M»<  — <•  —  •—•»«*•«•  — —••• 

1.48 

360088 

1.21 

360089... 

1.34 

360090... 

2.29 

360091  ... 

....•••■•••.•M*  »••••••••■>•■■»••••••••••• 

1.47 

360092  ... 

— 

1.15 

360093... 

....•^••■••■■•■■■■■*  •*••••■••••••■■•«■•»■>— ••■■••< 

1.93 

360094... 

-^ 

1.29 

360095... 

_ 

1.59 

360096... 

1.41 

360098... 

1.88 

360099... 

1.23 

360100 ... 

1.62 

360101  ... 

1.92 

360102  ... 

; 

1.87 

360103  ... 

»•«■••••■■*«••»«>•■■■>■••■■•■■•«•■••«■*•••«•«•■•• 

1.39 

360106  ... 

•  •■••••■••••■••■■•■•■•••a  ,,,,„,«.  •»■•■*■■•>•■•»■•••■ 

1.05 

360107  ... 

1.21 

360108  ... 



1.11 

360109  ... 

««■..«.,.„..,«,...*..«...«..•«.. 

1.32 

360112  ... 

,,,„ —  >m»««»«»»«»««»>»«  »■»■■«»■«>»»««««»»«  ■■ 

1.66 

360113... 

1.58 

360114... 

•  ■     ■»■•>«■  •••>  ■•■••■•••••••••••«•••■•>■•••■• 

1J0 

360115... 

1.47 

360116... 

■    ■     •>■•■•   • 

1.07 

360118... 

•  ••■••••■••■••»■■•••••••••••>•••••■*■■■»■•>■»■■■■>••• 

1.40 

360121  ... 

"" 

1.94 

360123 ... 

.^ «,.« .»..».....» 

1.42 
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360125. 

360126. 

360127. 

360128. 

360129. 

360130. 

360131  . 

360132. 

360133. 

360134. 

360136. 

360137. 

360140. 

360141  . 

360142. 

360143. 

360144. 

360145. 

360147. 

360148. 

360149  . 

360150. 

360151  . 

360152. 

360153. 

360154. 

360155. 

360156. 

360159. 

360161  . 

360162. 

360163. 

360164. 

360165. 

360166. 

360170. 

360172. 

360174. 

360175. 

360176. 

360177. 

360178. 

360179. 

360180. 

360184. 

360185. 

360186. 

360187. 

360188. 

360189. 

360192. 

360193. 

360194. 

360195. 

360197. 

360200. 

360203. 

360204. 

360210. 

360211  . 

360212. 

360213. 

360218. 

360230. 

360231 

360234. 

360236. 

360239. 

360241  . 

360243 

360244 

360245 

362004. 

362007 

382009 

362014 


Hospital 


SMI 


Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


1.13 

362015 

1.25 

383300 

1.49 

363303 

1.04 

363305 

1.04 

363306 

1.36 

364003 

1.46 

364017 

1.67 

364026 

1.66 

364029 

1.63 

364032 

1.06 

364038 

1.52 

370001 

1.02 

370002 

1.82 

370004 

1.23 

370005 

1.50 

370006 

1.68 

370007 

1.63 

370008 

1.54 

370011 

1.38 

370012 

1.73 

370013 

1.77 

370014 

1.71 

370015 

1.71 

370016 

1.10 

370017 

1.00 

370018 

1.65 

370019 

1.42 

370020 

1.46 

370021 

1.53 

370022 

1.42 

370023 

1.85 

370025 

1.06 

370026 

1.00 

370028 

1.13 

370029 

1.30 

370030 

1.72 

370032 

1.67 

370033 

1.68 

370034 

1.14 

370035 

0.96 

370036 

1.37 

370037 

1.51 

370038 

1.80 

370039 

0.88 

370040 

1.41 

370041 

0.97 

370042 

1.64 

370043 

1.03 

370045 

1.44 

370046 

1.44 

370047 

1.52 

370048 

1.34 

370049 

1.77 

370051 

1.19 

370054 

1.00 

370056 

1.50 

370057 

1.26 

370059 

1.58 

370060 

1.46 

370063 

1.50 

370064 

1.32 

370065 

1.42 

370071 

1.87 

370072 

0.87 

370076 

1.31 

370077 

1.58 

370078 

1.64 

370079 

0.81 

370080 

0.87 

370082 

0.87 

370083 

0.89 

370084 

1.18 

370085 

0.33 

370086 

0.94 

370089 

3.41 

370091 

Hospital 


SMI 


0.99 
1.21 
1.31 
1.22 
0.86 
0.92 
0.85 
0.88 
0.93 
1.09 
1.10 
1.82 
1.98 
1.78 
0.92 
1J3 
1.43 
1.77 
1.12 
0.86 
1.89 
1.59 
1.18 
1.85 
1.20 
2.00 
1.45 
1.40 
0.86 
2.88 
1.43 
1.63 
1.88 
2.09 
1.59 
1J20 
^50 
1.71 
1.80 
1.26 
0.53 
^76 

ase 

2.17 
1.09 

a9i 

0.81 
0.98 
1.48 
1.81 
1.13 
Z04 
a77 
1.70 
1.81 
1.23 

aes 

IXM 

a9i 

1;63 
0.89 
0J8 
1.46 
U7 

zn 

1.24 
1.02 
080 
134 
1.13 
1.07 
1.64 
1.36 

zaa 
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370092 

370093 

370094 

370096 

370097 

370099-. 

370100- 

370103 

370106  - 

370106 

370106 

370112 

370113 

370114 

370121 

370122 

370123 

370125 

370126 

370131 

370133 

370138 

370139 

370140 

370141 

370146 

370148 

370149 

370153 

370164 

370166 

370166 

370169 

370163 

370106 

370166 

370169 

370178 

370177 

^70176 

370179 

370183 

370106 

370190 

370192 

3^2004 

373026 

373026 

374003 

374006 

374006 

374010 

374012 

374013 

374017 

374016 

374019 

374020 

380001 

380002 

300003 
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380006 


380007 


380009 
380010 
390011 
390013 
300014 
380017 
300016 
390019 

390021 
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380133 .. 
380136.. 
380136.. 
380137.. 
380138.. 
380138 .. 
380142.. 
380145.. 
380146.. 
380147- 
3801S0.. 
380151  .. 
380152.. 
380153.. 
380154.. 
380156. 
380156.. 
380157- 
380158.. 
380160.. 
380161  - 
380162.. 
380163.. 
380164.. 
380166.. 
380167- 
380168- 
380168- 
380170- 
380173- 
380174  - 
380176- 
380178- 
380179- 
380180- 
380181  - 
380183- 
380184- 
380186- 
380188- 
380191  .. 
380182- 
380183- 
380194- 
380196- 
380197- 
380188- 
380188- 

380201  - 

380203  « 

380204  „ 
T9flff)5  .. 
380206 .. 
380208.. 
380211  - 
380213- 
380215- 
380217- 
360219 .. 
380220 .. 

*i9iTrTy  „ 

360223  - 
360224 .. 
380225 .. 

390226 .. 
380228.. 
380231  .. 

T90?n .. 

380236. 

380237 . 

TOffntt . 

380242. 
380244. 
380245. 


1.71 
1.45 
2.33 
1.75 
1.46 
1.64 
1.16 
1.59 
1J7 
1.46 
1.32 
1.58 
1.65 
1.26 
1.82 
0.92 
2.28 
1.60 
1.49 
1.74 
1.69 
1.71 
1.58 
152 
1.19 
1.49 
1.50 
2.09 
1J7 
1.63 
1.70 
1.38 
1.69 
1.61 
1J0 
1.56 
1.60 
1.13 
1.87 
1.38 
1.91 
1.44 

ije 

1.45 

las 
^04 

1.58 
1.12 
1.06 
1.53 
1.75 
1.64 
1.61 
1.43 
1.34 
1.73 
a70 
1.74 
1.41 
t.2t 
^63 
1.86 
a86 
1.13 
1.43 
^M 
1.53 
1J6 
1.41 
1.09 
1.42 
1.46 
3.26 
1.6« 
0.64 
1.34 
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400012. 

400013 

400014 

400016 

400017 

400018 

400019 

400021 

400022 

400026 

400027 

400028 

400029 

400032 

400004 

400096 

400102  

400106 
400109 
400111 
400112 
400113 


Addendum  i.— Service  Mix  Indices  by 
Hospital— Continued 


420082. 

420083. 

420085. 

420086. 

420087. 

420088. 

420069 

420091  - 

423025- 

423026.. 

424006.. 

424007.. 

424008- 

424009- 

424010  .. 

430004.. 

430005.. 

430007.. 

430008.. 

430010. 

430011  .. 

430012. 

430013.. 

430014. 

430015. 

430016. 

430018. 

430022. 

430023. 

430024. 

430026. 

430027. 

430028. 

430029. 

430031  . 

430033. 

430034. 

430036. 

430037. 

430038. 

430040. 

430041  . 

430043. 

430044. 

430047. 

430048. 

430049. 

430051  . 

430054. 

430056. 

430057. 

430060. 

430062. 

430064. 

430065. 

430066. 

430073. 

430076. 

430077. 

430079. 

430087. 

434004. 

440001  . 

440002. 

440003. 

440006. 

440007. 

440008. 

440009. 

440010. 

440011  . 

440012. 

440014. 

440015. 

440016 

440017. 


Hospital 


SMI 
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1.81 

440018 

3.22 

440019 

2.37 

440020 

2.02 

440022 

1.99 

440023 

1.80 

440024 

2.68 

440025 

2.25 

440026 

1.90 

440029 

1.11 

440030 

0.87 

440031 

0.72 

440032 

0.88 

440033 

0.71 

440034 

0.88 

440035 

1.41 

440039 

1.88 

440040 

2.02 

440041 

154 

440046 

1.68 

440047 

2.90 

440048 

2.09 

440049 

1.87 

440050 

1.96 

440051 

3.56 

440052 

1.73 

440053 

0.99 

♦40054 

0.75 

440056 

1.01 

440057 

0.87 

440058 

0.95 

440059 

Z50 

440060 

1.47 

440061 

1.47 

440063 

1.06 

440064 

1.06 

440065 

0.94 

440067 

1.17 

440068 

2.29 

440070 

1.49 

440071 

2.17 

440072 

0.95 

440073 

1.53 

440078 

1.02 

440081 

1.12 

440082 

157 

440083 

0.75 

440084 

0.68 

440090 

1.45 

440091 

1.29 

440100 

1.28 

440102 

0.62 

440103 

1.23 

440104 

0.96 

440105 

0.83 

440109 

0.93 

440110 

1.13 

440111 

0.74 

440114 

1.90 

440115 

0.68 

440120 

0.73 

440125 

0.95 

440130 

1.36 

440131 

2.61 

440132 

1.62 

440133 

1.93 

440135 

0.72 

440137 

1.35 

440141 

2.00 

440142 

1.16 

440143 

1.53 

440144 

1.26 

440145 

1.03 

440147 

2.17 

440148 

1.29 

440149 

1.59 

440150 

Hospital 


SMI 
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Hospital — Continued 


Hospital 


1.04 

1.54 

1.26 

1.03 

1.05 

1.75 

1.42 

0.88 

1.98 

1.74 

1.44 

0.99 

1.22 

1.61 

1.63 

1.45 

1.04 

0.76 

1.52 

1.09 

2.09 

1.66 

1.22 

1.04 

1.02 

1.89 

1.29 

1.12 

1.21 

1.97 

1.63 

1.01 

1.36 

1.59 

1.02 

1.53 

1.46 

1.45 

1.08 

1.63 

1.78 

1.68 

1.04 

1.32 

1.87- 

0.79 

0.96 

0.99 

1.79 

1Q7 
1.17 
1.50 
1.60 
3.75 
1.05 
1.24 
0.87 
1.25 
1.26 
2.21 
1.87 
1.95 
1.80 
1.41 
2.08 
1.28 
1.29 
0.73 
0.95 
1.07 
2.32 
0.84 
4.16 
1.30 
0.98 
2.08 


440151  . 

440152. 

440153 

440156. 

440157. 

440159. 

440161  . 

440162. 

440166. 

440168. 

440173. 

440174. 

440175. 

440176. 

440178. 

440180. 

440181  . 

440182  . 
440183. 

440184  . 

440185  . 
440186. 
440187  „. 
440189  .- 

440192  „. 

440193  .- 

440194  .- 
440197  -. 
440200.- 
440203.- 
440205... 
440206.- 
442007.- 
443025.- 
443026.- 
443028.- 
443029 -. 
444003 -. 
444004  ... 
444006  ... 

444010  .- 

444011  .- 

444012  .- 
444017... 
444018  ... 
450002... 
450004... 
450005... 
450007... 
450008 -. 

450010  ... 

450011  ... 

450014  ... 

450015  .- 

450016  .- 
450018  .- 
450020.- 
450021  .- 
450023.- 
450024.- 
460025.- 
450028.- 
450029.- 
450031  .- 
450032... 
450033.- 
450034.. 
460035... 
450037.. 
450039.- 
450040.. 
450042.- 
450044.- 
450046.- 
450047  „. 
450050. 


SMI 


1J1 
1J)4 
1.27 
256 
1.10 
1.24 
2.26 
0.74 
1.81 
1.27 
257 

1.25 

1.48 
175 
1.26 
1.16 
1.25 
1.24 
2.93 
2.01 
1.39 
1^7 
1.25 
2.16 
1.07 
1.93 
1^ 
1.71 
1J4 
1.26 
0.92 
1.19 
0.68 
1.05 
1.03 
1.05 
2.01 
0.74 
0.88 
0.89 
0.82 
0.98 
0.94 
0.79 
0.83 
1.37 
1.02 
1.31 
1.80 
1.18 
1.39 
1.44 
0.96 
0.84 
1.80 
0.99 
1.20 
1.24 
1.72 
1.04 
1.49 
1.69 
1.15 
1.27 
1.07 
1.14 
159 
1.90 
1.47 
0.74 
1.37 
1.49 
1.46 
1.63 
1.22 
0.80 


NOWI  IMfnSOMtfi  MrVCvmniOr  M  nO^MBB  ■  1.40 


fiMr  The  median  service  mix  for  aR  hospiialt  is  1 .45 
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450051  .. 
450052.. 
450053.. 
450054.. 
450055.. 
450056.. 
450058.. 
450059.. 
450063.. 
450064.. 
450065.. 
450068.. 
450072.. 
450073.. 
450078.. 
450079.. 
450080.. 
450081  .. 
450082.. 
450083.. 
450085.. 
450087.. 
450090.. 
450092.. 
450094. 
450096.. 
450097. 
450098. 
450099. 
450101  ., 
450102. 
450104. 

450107  . 

450108  . 
450109. 
450110. 
450111  . 
450112. 
450113. 
450118. 
450119. 
450121  . 
450123. 
450124. 
450126. 
450128. 
450130. 
450131  . 
450132. 
450133. 
450135. 
450137. 
450140. 
450142. 
450143. 
450144. 
450145. 
450146. 
450147. 
450148. 
450149. 
450150. 
450151  . 
450152. 
450153. 
450154. 
450155. 
450157. 
450160. 
450162. 
450163. 
450164. 
450165. 
450166. 
450169. 
460170. 


Hospital 


SMI 


Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


Hospital 


1.46 

450176. 

0.80 

450177. 

0.92 

450178. 

1.36 

450181  . 

1.00 

450184. 

2.46 

450185 

1.43 

460187 

1.65 

450188 

0.64 

450190. 

1.51 

450191 

0.74 

450192 

1.32 

450193 

1.43 

450194 

0.88 

450196 

0.73 

450200 

1.57 

450201 

1.86 

450203 

0.94 

450209 

099 

450210 

1.67 

450211 

0.93 

450214 

1.32 

450217 

1.47 

450219 

1.03 

450221 

2.09 

450222 

1.59 

450224 

2.23 

450229 

0.77 

450231 

1.43 

450234 

1.39 

450235 

1.75 

450236 

1.30 

450237 

1.79 

450239 

0.78 

450241 

094 

450243 

1.07 

450246 

1.51 

450249 

1.74 

450250 

1.67 

450253 

2.42 

450258 

1.55 

450259 

1.59 

450264 

0.96 

450269 

1.26 

450270 

1.30 

450271 

1.33 

450272 

1.72 

450276 

1.14 

450278 

1.38 

450280 

1.41 

450283 

1.30 

450286 

1.19 

450288 

0.82 

450289 

1.40 

450292 

0.90 

450293 

080 

450296 

0.70 

450299 

0.70 

450303 

1.34 

450306 

1.22 

450307 

1.22 

450309 

074 

450315 

0.90 

450320 

1.36 

450321 

1.40 

450322 

1.10 

450324 

094 

450327 

0.75 

450330 

1.08 

450334 

1.32 

450337 

1.06 

450340 

075 

450341 

t.04 

450346 

O60 

450347 

0.66 

450348 

0.77 

450361 

SMI 


Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


Hospital 


1.50 

450352 

1.22 

450353 

079 

450355 

0.82 

450358 

1.43 

450362 

0.86 

450369 

1.27 

450370 

0.97 

450371 

2.27 

450372 

1.41 

450373 

1.17 

460374 

2.81 

450376 

1.26 

450378 

1.57 

450379 

1.34 

450381 

1.38 

450388 

1.10 

450389 

1.12 

450393 

093 

450395 

1.61 

450399 

1.87 

450400 

0.67 

450403 

1.28 

450411 

0.75 

450417 

1.63 

450418 

1.28 

450419 

1.67 

450422 

1.43 

450423 

0.82 

450424 

1.09 

450429 

1.59 

450431 

1.07 

450438 

083 

450446 

0.81 

450447 

0.74 

450451 

0.87 

450457 

0.87 

450460 

0.83 

450462 

1.21 

450464 

070 

450465 

1.80 

450467 

0.59 

450469 

0.79 

450473 

0.77 

450475 

0.83 

450484 

1.57 

450488 

075 

450489 

0.84 

450497 

1.16 

450498 

0.87 

450508 

0.68 

450514 

0.91 

450517 

073 

450518 

0.98 

450523 

1.03 

450530 

1.38 

450534 

1.91 

450535 

0.67 

450537 

1.14 

450538 

068 

450539 

0.86 

450544 

1.51 

450545 

1.41 

460547 

073 

450560 

073 

450551 

1.27 

450568 

0.63 

450559 

1.08 

450561 

066 

450563 

0.82 

450565 

1.59 

450570 

1.25 

450571 

1.33 

450573 

1.24 

450574 

076 

450575 

1.70 

450578 

SMI 


1.18 

1.02 

0.77 

1.60 

1.27 

0.89 

1.74 

0.93 

1.36 

083 

067 

1.64 

1.08 

1.35 

0.79 

2.25 

1.49 

1.11 

0.97 

0.66 

1.05 

1.52 

091 

1.01 

1.39 

1.01 

9.97 

1.94 

1.76 

0.65 

1.41 

1.10 

0.89 

1.93 

0.79 

1.67 

1.05 

1.17 

0.81 

1.61 

095 

1J1 

077 

1.24 

1.77 

1.04 

0.64 

O90 

1.18 

1.26 

1.83 

0.83 

2.02 

2.60 

1.42 

071 

1.55 

1.30 

1.15 

1.38 

1.25 

2.33 

0.87 

1.42 

1.40 

1.52 

0.85 

1.38 

1.29 

1.09 

093 

1.85 

089 

0.57 

0.68 

0.66 


Nolr.  Th«  madtan  tarvica  mix  lor  la  hotpiWi  i*  1 .46 


V l._-l     D..— J-«_-  /Tr^l       CI       KT>«       ITO/T. 
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Hospital 

SMI 

450580. 

1.13 

450583. 

«.....•«.,.«...«.  ...•...•••■••■.. 

069 

450584. 

>  •••  ■■••••■.••■*•«•»■«••»•■•■■■•»■»«■••»■»»■■•■••■ 

1.00 

450586. 

0.89 

450587. 

1.45 

450591  . 

4  ••••■•••••«••*■••>•••■•■•■•«*■■■■••»•••••••••«•••»•■• 

1.31 

450596. 

1.39 

450597. 

....•«•■••■■■■■■■■»•■•>■>■>■■■*•■  ■«•■*«■  ■•  ■■•H«>  ■■•■•>• 

0.97 

450603. 

.....••■••  CH  ••■••>•■>•■■■■  H  >■»»•*•>«■  >H***H»H*»> 

O70 

450604. 

1.32 

450605. 

1.09 

450609. 

074 

450610. 

•....•■••••••  H*>«(»**  »■■•■••■**•■»*«■  .,„,,.,,,,..,,, 

1.48 

450614. 

0.83 

450615. 

077 

450617. 

.1.33 

450620. 

091 

450623. 

1.31 

450626. 

089 

450628. 

, ,=  SS.SSIM.,M..MMM»SS •••••»••••••»••••■••■•• 

0.70 

450630. 

i.wr.nnnimiir  ■■»■■«■ 

1.39 

450631  . 

1.59 

450632. 

054 

450633. 

..  .M.*****..**  .■...■«••••  ••••>•»■•••■  AVM..........*. 

1.56 

450634. 

1.96 

460638. 

.  ...•..••.......»••••.«.•■..>■■•.■>«»«■■•.>••.•••••. 

2.14 

460639. 

..  • .  ••*«  ••••••»•  ••»•  •••••■•»•>«■  ■«»«»«■»«»■»»■>«»■■«« 

1.42 

450641  . 

095 

450643. 

1.42 

460644. 

1.81 

460646  . 

«... 

1.79 

460647. 

1.60 

46QB48. 

,.,«.  .*.M»M.  .•».«..««.»»«»«»..«».. 

0.94 

460649. 

•  »••»■••••••«»•*•■•>•»>.■•.■•»■•»■■»■«  »»«•»••  ■ 

082 

460661  . 

1.42 

450652. 

•  >><>■»•■»•■■*»»««  «M.  Ma*»H..a>H  ,,„„M»  »M>  » 

068 

450663. 

-«.«i«  « 

1.78 

450654. 

0.79 

450666. 

1.58 

450658. 

.•..••«.••■•»*•••»•••••»  »»• HHHH.  ««  ■  « 

1.00 

450659. 

Z15 

450661  . 

Z36 

450662  . 

1.22 

450666 . 

»>•>•••*>»■•■«*•*:=  =  >■>•■■»••■>■«■•■•«**■.•*•»*■«> 

0J6 

460666. 

«„«„«..«.«  ...»«..«.»«..».•».».»».. 

1.39 

450668. 

■  .^.■•■•■••••••••••••••H**..H*a.  ••»■  .■■■■■■■.M...>  •• 

1.93 

450669 

1.42 

460670. 

1.64 

460672. 

»«               .          .M   -      ..   M 

1.81 

460673. 

•  *•>•»•■  ■•>■■»■■»»■  ■■  >■  »»»»..«.»..».«■.■■«■■.».«■»«»» 

0.73 

460674. 

3.52 

460675. 

1.48 

460677. 

,    ,,     , 

1.30 

460678. 

<•»•■•■■»»»  ■»■.«■>■  «•>«»■«>■■■  «■••  •  ■•  >MH>  M.H» 

1.51 

450683. 

, .....*.■.*. 

1.16 

4S0684. 

»»>  ■»»  •>»■»»  ,,■„  •«.•••  ....H.  ,,,„„,,, , 

1.38 

460686. 

1.46 

460688. 

>  ■  • ■■.»»  ■•>»«■»>••»■*»■>»•  ».H>  ■«»>•■  ..■■.  n 

1.41 

460690. 

0.99 

460601  . 

1.19 

460694. 

,,„,  ■„,..«  •■.■■■■■»■■■■«  ■«*».  •  M*.  ,..'« .»H  « 

1^7 

460606 . 

6.04 

460697. 

1.28 

450698. 

0.67 

460700. 

084 

460702. 

1.53 

4S0703. 



1.10 

460704. 

1J3 

460705. 

1.17 

4S0706. 

r 

1.42 

450709. 

....»M..*»......*.....M......M..»M«....M.*M.M..' 

2.71 

480711  „ 

,. , 

1.87 

450712. 

.•>•»■■■•■»»»»..•■  ••»••»••»•  »«».■«  11. ■..»«»»«■.» 

0.88 

450713. 

, „ .,.■■... 

1.67 

450715. 

■.»■..■...■■■ r* .i.n......... 

0.98 

450716. 

1.76 

Addendum  I.— Service  Mix  Indices  by 
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Hospital 


450717 

450718 

450723, 

450724. 

450725 

450727 

450728 

450730 

450733. 

450735 

450742 

450743 

450746, 

450747, 

450749. 

450750. 

450751  . 

450754. 

460755. 

450757. 

450758. 

450760. 

450761  . 

450763. 

450766. 

460769. 

450770, 

450771 

450774. 

450775. 

450776. 

460777, 

450779. 

460780. 

450785. 

450788. 

450795. 

«0796. 

450797. 

450798. 

450801  . 

460802. 

460803. 

450804. 

450809. 

452013. 

452015. 

452016. 

452019. 

452022. 

452028. 

452033. 

462036. 

452037. 

452038. 

452039. 

452042. 

452043. 

462045. 

453025  . 

453028. 

453029. 

463031  . 

453032. 

453033 . 

453034. 

453035 . 

463036. 

463037. 

453038. 

453040. 

453041 

453042. 

453044. 

453047. 

453048. 


SMI 


1.71 
1.60 
1.31 
1.95 
1.36 
1.06 
0.68 
1.45 
1.59 
0.44 
1.55 
1.60 
0J5 
1.74 
0.74 
0.91 
1.66 
1.07 
1.16 
067 
0.90 
1.75 
073 
1.30 
1.75 
0.74 
O90 
1J7 
3.69 
1.81 
0.81 
0.85 
1.20 
3.40 

10.47 

.  1.26 

0.62 

10.29 
5.76 
0.35 
1.84 
1.60 

.0.85 
3.50 
1.95 
0.64 
0.55 
0.55 
1.11 
1.00 
0.32 
0.65 
0.52 
1.39 
0.87 
069 
031 
071 
1.03 
0.88 
054 
1.25 
1.04 
0.52 
075 
0.67 
1.50 
1.40 
0.81 
083 
0.83 
0.59 
0.79 
0.90 
078 
0.82 


ADDENDUM  I.— Service  Mix  Indices  by 
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453052 
463053 
463054 
453055 
453056 
453057 
453069 
453065 
453072 
453300 
453302 
453304 
463305 
454000 
454006 
454008 
454009 
454011 
454012 
454014 
454018 
454026 
454028 
454029 
454030 
454031 
454032 
454037 
454038 
454040 
454042 
454043 
454045 
454046 
454050 
454051 
454066 
454057 
454068 
454060 
454063 
454064 
454065 
454066 
454069 
454072 
464073 
454078 
454083 
454084 
454086 
454069 
460001 
460003 
460004 
460005 
460006 
460007 
460006 
460009 
460010 
460011 
460013 
460014 
460015 
460016 
460017 
460018 
460019 
460020 
460021 
460022 
460023 
460024 
460025 
460026 


SMI 


098 
0.98 
1.06 
0.70 
1.05 
0.90 
0J8 
222 
041 
0.77 
OM 
OJS 
a71 
0j87 
OM 
047 
OJO 
aS4 

a77 

081 
OJB 
0.94 
087 
1.31 
9M 

a»i 


0J7 
087 

oja 

0J1 
OM 
088 
Ol87 
0J7 
087 
1J)e 


087 
OM 
086 
087 


087 
096 
087 
099 
079 
089 
OS9 
099 
089 
1J7 
ZM 
1.75 
1J2 
2.28 
1JS 
1.46 
1J2 
1M 
1.42 
2.16 
IjOO 
1J9 
097 
2.21 
1.11 
1.13 
1.22 
1JS 
0B2 
1.97 
O70 
049 
1.21 


NelK  The  RMdIan  s«vtM  mix  lor  al  hoapiWi  it  1 .45 
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Hospital 


460027. 

460029. 

460030. 

460032. 

460033. 

460035. 

460036. 

460037. 

460039. 

460041  . 

460042. 

460044. 

460046. 

460047. 

460049. 

4600SO. 

46302S. 

463301  . 

464003  . 

464007. 

464009. 

464010. 

470001 

470003  . 

470004. 

470005  . 

470006  . 
470006. 
470010. 
470011  . 
470012. 
470015. 
470018. 
470020  . 
470023. 
470024. 
474001  . 
480001  . 
48000? . 
480001  . 

490002 . 

490003 . 


490005. 
490006. 
490007. 
490009. 

460011  . 
490012. 
490013. 
490014. 
490015. 
490017. 
490018. 
490019. 
•480020. 
480021  . 
490022. 
490023. 
490024. 
490027. 
490030. 
490031  . 
490032. 
490033. 
480035 . 
490037. 
490038. 
480040. 

480041  . 

480042  . 
480043. 


480045. 
480046. 

490047 


SMI 


0.97 
1.22 
1.62 
0.90 
1.28 
0.85 
1.20 
1.41 
0.93 
1.69 
1.59 
1.37 
7.81 
1.46 
7.48 
2.50 
1.08 
1.56 
0.87 
7.13 
0.85 
0.87 
1.35 
1.86 
1.06 
1.47 
1.59 
1.34 
1.23 
1.51 
1.99 
1.18 
1.39 
0.78 
1.49 
1.33 
0.72 
1.19 
1.30 
1.29 
1.14 
10.75 
1.69 
1.77 
1.28 
1.74 
1.36 
1.92 
1.02 
1.87 
2.11 
1.98 
2.U 
1.81 
1.46 
^42 
2.69 
1.61 
1.59 
1.61 
1.31 
1.73 
^M 
1.29 
1.15 
1.53 
1.63 
1.58 
2J07 
2.03 
1.75 
1.34 
1.62 
1.58 
2.03 
0.96 
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Hospital— Continued 


Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


490048. 
490050. 
490052. 
490053. 
490054. 
490057. 
490059. 
490060. 
490063. 
490066. 
490067. 
490069. 
490071  . 
490073. 
490074. 
490075. 
490077. 
490079. 
490083. 
490084. 
490085. 
490088. 
490089. 
490090. 
490091  . 
490092. 
490093. 
490094. 
490095. 
490097. 
490098. 
490099. 
490100. 
490101  . 
490107  . 
490110. 
490111  . 
490112. 
490113. 
490114. 
490115. 
490116  . 
490117. 
490118. 
490119. 
490120. 
490122. 
490123. 
490124  . 
490126. 
490127  . 
490130. 
490131  . 
492001  . 
493025. 
493026. 
493027. 
493026. 
493301  . 
494001  . 
494002. 
494011  . 
494012. 
494016. 
494018. 
494020. 
494022. 
494023. 
494025. 
494026. 
494028. 
500001  . 
500002. 
500003. 
500005. 
500007. 


Hospital 


SMI 


1.75 

500008 

1.86 

500011 

1.97 

500012 

2.23 

500014 

1.41 

500015 

1.82 

500016 

2.24 

500019 

1.62 

500021 

2.18 

500023 

1.89 

500024 

1.90 

500025 

1.11 

500026 

2.06 

500027 

2.81 

500028 

2.72 

500029 

1.83 

500030 

1.67 

500031 

1.49 

500033 

9.68 

500036 

1.84 

500037 

1.48 

500039 

1.64 

500041 

1.04 

500042 

1.74 

500043 

1.84 

500044 

1.45 

500045 

1.76 

500048 

1.43 

500049 

1.31 

500050 

1.24 

500051 

1.45 

500053 

0.74 

500054 

2.66 

500055 

2.21 

500057 

2.28 

500058 

2.29 

500059 

1.53 

500060 

1.76 

500061 

1.76 

500062 

1.12 

500064 

1.51 

500065 

1.57 

500068 

0.88 

500069 

2.01 

500071 

1.95 

500072 

1.62 

500073 

2.03 

500074 

1.41 

500077 

1.50 

500079 

1.64 

500080 

0.93 

500084 

1.61 

500085 

1.39 

500086 

0.21 

500088 

0.87 

500089 

0.71 

500090 

1.21 

500092 

0.71 

500094 

1.21 

500096 

0.87 

500097 

1.04 

500098 

0.82 

500101 

0.83 

500102 

0.73 

500104 

0.88 

500106 

0.87 

500107 

0.69 

500108 

0.78 

500110 

0.82 

500118 

0.78 

500119 

0.87 

500122 

1.86 

500123 

1.31 

500124 

1.61 

500125 

1.95 

500129 

2.03 

500132 

Hospital 


SMI 


1.18 
1.59 
ZOO 
1.85 
1.31 
1.41 
2.04 
1.42 
1.39 
2.58 
1.31 
1.53 
1.87 
0.85 
0.72 
1.75 
1.29 
1.59 
1.60 
1.07 
1.93 
1.53 
2.22 
1.06 
1.72 
1.73 
1.17 
2.08 
1.84 
1.97 
1.48 
1.86 
1.33 
1.81 
1.96 
1.66 
1.30 
0.75 
0.59 
0.87 
1.76 
0.76 
0.92 
1.47 
1.74 
0.98 
1.51 
1.51 
1.17 
0.82 
1.43 
1.12 
1.34 
1.94 
1.19 
0.49 
i.10 
0.59 
1.26 
083 
OM 
0.86 
liX) 
1.34 
079 
1.21 
1.72 
1.77 
1.62 
1.22 
1.43 
0.61 
1.52 
099 
1.44 
1.05 
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Addendum  I.— Service  Mix  indices  by 
Hospital— Continued 


Hospital 


500138  

500139  ..-. 
500141  ...„ 

500146 

502002  

503025  

503300  

504002  

504008  .... 

510001  

510002  ..„ 

510004  

510005  

510006  ..- 

510007  .... 

510008  .... 

510012  .... 

510013  ..„ 

510015  .... 

510016  .... 
510018  .... 
510020  ..- 

510022  .... 

510023  .... 

510024  .... 

510026  .... 

510027  .... 

510028  .... 

510029  „.. 

510030  .... 

510031  .... 
510033  .... 
510038 ... 
510039 ... 
510043 ... 

510046  ... 

510047  „ 

510048  ... 
510050  ... 
510053 ... 
510055 ... 
510058 ... 
510059  .„ 
510060 ... 
510063 ... 
510065 ... 
510066 ... 
510067  ... 
510068 ... 
510070 ... 

510071  ... 

510072  ... 
510077  ... 
510081  ... 
510082 ... 
510064 ... 
510085 ... 
510086  ... 
511300 -. 
511301  .. 
513026 .. 
513027 .. 
513028 .. 
513030  „ 
514001  .. 
514007 .. 
514008  .. 
520002- 
520003- 


520004. 
520006. 


520007. 
520008. 


520009. 

520i0l0. 
520011  . 


SMI 


0.90 

1.62 

1.81 

1.69 

2.34 

0.99 

4.72 

0.75 

0.83 

1.62 

1.70 

077 

1.11 

1.86 

1.31 

1.52 

1.28 

1.17 

0.76 

0.73 

1.18 

0.88 

1.68 

1.56 

1.97 

1.12 

0.99 

1.04 

1.57 

1.50 

2.16 

1.48 

1.13 

1.54 

0.64 

1.05 

2.11 

095 

1.57 

1.03 

1.49 

1.66 

5.37 

1.13 

0.74 

0.80 

1.43 

152 

1.26 

2.03 

1.73 

1.04 

1.03 

071 

1.13 

1.27 

1.37 

091 

1.04 

0.58 

0.62 

098 

1.10 

1.04 

0.96 

1.22 

1.29 

Z63 

^J59 

2.63 

4.45 

1.27 

1.79 

1.27 

151 

258 


Addendum  I.— Service  Mix  Indices  by 
Hospital— Continued 


Hospital 


520013  

520014  

520015  

520016  

520017  

520018  

520019  

520021  

520024  

520025  

520026  

520028  

520029  

520030  

520031  

520032  ...™ 

520033 — 

520034  „ 

520035  

520037  ..™.™ 

520038  

520039  

520040  

520041  

520042  

520044  

520045  

520047  

520048 

520049  

520051  

520053 

520054  

520057  

520058  

520059 ™. 

520060  

520062  

520063 

520064  

520066 ™ 

520068  

520069  

520070  

520071  

520074  

520075  

520076  

520077 

520078 

520082 „. 

520083 „ 

520084  

520087 „. 

5200B8. 
520069. 
520080. 
520091  . 
520092. 
520094. 
520095. 
520096. 
520097. 
520098. 
520100. 
520101  . 
520102. 
520103. 
520107. 
520109. 
520110. 
520111  . 
520112. 
520113. 
520114. 
520115. 


SMI 


Addendum  I.— Service  Mix  Indices  by 
HOSPITAL— Continued 


Hospital 


1.76 

1.82 

2.06 

3.42 

1.46 

1.52 

1.65 

2.27 

1.40 

1.38 

1.75 

2.46 

0.89 

3.47 

2.68 

1.67 

2.40 

1.80 

3.33 

2.04 

2.45 

2.16 

151 

2.16 

1.28 

2.12 

1.37 

1.63 

1.62 

Z96 

155 

1.23 

1.19 

5.86 

1.96 

1.92 

1.19 

2.43 

3.44 

152 

2.82 

1.13 

159 

151 

1.66 

1.21 

1.68 

2.23 

097 

Z0^ 

2.49 

1.40 

258 

1.74 

151 

451 

1.38 

3.18 

151 

1.25 

4.22 

1.92 

1.73 

1.16 

1.94 

1.13 

152 

1.73 

151 

1.73 

1.36 

2.22 

2.23 

2.82 

1.27 

1.25 


520116... 
520117... 
520118... 

520120  ... 

520121  ... 

520122  .:. 

520123  ... 

520124  ... 

520130  ... 

520131  ... 

520132  ... 

520134  ... 

520135  ... 

520136  ... 

520138  ... 

520139  ... 
520140 ... 

520141  .. 

520142  .. 

520144  .. 

520145  .. 

520146  .. 

520148  .. 

520149  .. 
520151  .. 
520152.. 
520153.. 
520154.. 
520156.. 
520157  .. 
520159.. 
520160.. 
520161  .. 

520170  .. 

520171  .. 
520173  .. 
520177.. 
520178.. 
523025.. 
523300.. 
524000.. 
524001  . 
524003. 

524017  . 

524018  . 
524034. 
524035. 
524038. 
524040. 
530002. 
530003. 
530004. 
530005. 
530006. 
530007. 
530008. 
530009. 
530010. 
530011  . 
530012. 
530014. 
530015. 
530016. 
530017. 
530018. 
530019. 
530022. 
530023. 
530025. 
530026. 
530027. 
530029. 
530031  . 
530032. 
532002. 
534003. 


SMI 


1.69 

1.51 

0.72 

0.77 

1.32 

0.97 

1.07 

151 

2.21 

1.43 

1.66 

1.16 

151 

1.37 

1.74 

3.15 

1.64 

1.42 

0.90 

3.38 
151 
1.97 
152 

0.80 

2.91 

1.99 

1.23 

156 

155 

1.12 

0.99 

1.73 

1.60 

2.U 

1.19 

2.77 

i17 

1.73 

0.95 

2.03 

0.94 

0.79 

055 

055 

079 

057 

087 

098 

153 

1^ 

058 

ijoe 

1.23 

1.40 
1.24 
154 
1.46 
1J6 
1.41 
158 
154 
158 
1.27 
1.64 
1.18 
1.15 
1.16 
1.07 
1.41 
1.00 
1.03 
075 
087 
152 
0.06 
057 


NolK  Th«  iMdIw  a«vlM  mix  tar  al  iMMpMi  i*  1 .45 


48030  Federal  Regigter/Vol.  63,  No.  173 /Tuesday,  September  8,  1998/Proposed  Rules 


AooENOUM  I.— Service  Mix  Indices  by 
HOSPITAL— Continued 


650001 


SMI 


1^8 


AOOENOUM  J.— Wage  Index  for  Urban 
Areas 


U(t)an 
(Constjtueni  counties) 

0040    Abilene.  TX  

Taykx,  TX 
0060    Aguadilla.  PR 

Aguada.  PR 

Aguadilla,  PR 

Moca.PR 
0080    Akron,  OH  ..„ 

Portage.  OH 

Summit,  OH 
0120    Atoany.  GA „ 

Dougherty,  GA 

Lee.  GA 
0160    2Alt>any-Schenectady-Troy.  NY  . 

Abany.  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga.  NY  ~ 

Schenectady.  NY 

Schoharie,  NY 
0200    Altxx^uenque.  NM 

Bernalillo.  NM 

Sandoval.  NM 

Valencia.  NM 
0220    Alexandria.  LA  „ 

Rapides,  LA 
0240    AHentown-Belhlehem-Easton,  PA 

Cartxxi,  PA 

Lehigh,  PA 

Northampton,  PA 
0280    Altoona.  PA=. 

Biair,  PA 
0320    Amarillo,  TX  

Potter,  TX 

RandaH.  TX 
0380    Anchorage,  AK 

Anchorage.  AK 
0440    AnnArtxx,  Ml  „ 

Lenawee,  Ml 

Livingston.  Ml 

Washtenaw,  Ml 
0450    Anniston,  AL  

Calhoun.  AL 
0460    Appieton-Oshkosh-Neenah,  Wl  .. 

Calumet,  Wl 

Outagamie,  Wl 

Wmnettago,  Wl 
0470    Arec*»,  PR 

Amobo.  PR 

Camuy,  PR 

Hatillo,  PR 
0480    Asheville,  NO  „ 

BuncofTit)e,  NC 

Madison.  NC 
0500    Athens,  GA  

Clarke,  GA 

Madison,  GA 

Oconee,  GA 
0520    '  Atlanta,  GA 

BantMr,  GA 

Bartow,  GA 

Carroll,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

OeKaK),  GA 

Douglas,  GA 


Wage 
index 


0.8081 
0.4772 

1.0011 
0.8098 
0.8640 


0.8813 

0.8598 
1.0219 

0.9398 
0.8483 

1.3088 
1.11271 

0.8731 
0.8899 

0.4915 

0.9016 
0.8746 

1.0024 


Addendum  J.— Wage  Index  for  Urban 
Areas — Continued 


Urtjan  area 

Wage 

(Constituent  counties) 

index 

Fayette,  GA 

Forsyth.  GA 

Fulton,  GA 

Gwinnett.  GA 

Henry,  GA 

Newton,  GA 

Addendum  J.— Wage  Index  for  Urban 
Areas 


Urt)an  area 

Wage 

(Constituent  counties) 

index 

Paukling,  GA 

Pickens,  GA 

Rockdale,  GA 

SpaMing,  GA 

Walton,  GA 

0560    Atlantic-Cape  May,  NJ 

1.0442 

Atlantic,  NJ 

Cape  May,  NJ 

0600    Augusta-Aiken,  GA-SC  

0.9309 

Columbia.  GA 

McDuffie,  GA 

Richmond,  GA 

Aiken,  SC 

EdgefiekJ,  SC 

0640    '  Austin-San  Marcos,  TX 

0.8158 

Bastrop,  TX 

Caldwell,  TX 

Hays,  TX 

Travis,  TX 

Williamson,  TX 

0680    zBakersfie«,CA 

0.9976 

Kern,  CA 

0720    '  Baltimore,  MD 

0.9760 

Anne  Arundel,  MD 

Baltimore.  MD 

Baltimore  City.  MD 

Carroll.  MD 

Harford,  MD 

Howard.  MD 

Queen  Anne's.  MD 

0733    2  Bangor.  ME 

0.8538 

Penobscot.  ME 

0.8538 

0743    Bamstat)le-Yarmoulh.  MA 

1.5644 

Barnstable.  MA 

0760    Baton  Rouge.  LA  

0.8940 

Ascenswn.  LA 

East  Baton  Rouge,  LA 

Livingston.  LA 

West  Baton  Rouge,  LA 

0840    Beaumont-Port  Arthur.  TX 

0.8660 

Hardin,  TX 

Jefferson,  TX 

Orange,  TX 

0860    Bellingham,  WA  

1.1475 

Whatcom.  WA 

0870    *  Benton  Harbor.  Ml  

0.8988 

Berrien.  Ml 

0875    '  BeroervPassalc.  NJ 

1.1845 

Bergen,  NJ 

Passaic.  NJ 

0880    Billings,  MT  „ 

0.9220 

Yeltowstone,  MT 

0920    Bitoxi-Gulfport-Pascagoula,  MS 

0.8291 

Hancock,  MS 

Harrison,  MS 

Jackson,  MS 

0960    Binohamton  NY    

0.9103 

Broome,  NY 

Toga,  NY 

10(X)  -Birmingham,  AL  « 

0.9150 

Bkxint,  AL 

ADDENDUM  J.— WAGE  INDEX  FOR  URBAN 

Areas — Continued 


Urban  area 

Wage 

(Constituent  counties) 

index 

Jefferson,  AL 

St.  Clair,  AL 

Shelby.  AL 

1010    Bismarck.  ND 

0.8015 

Burieigh.  ND 

Morton.  ND 

1020    Bkxxnington.  IN  

0.9041 

Monroe,  IN 

1040    Bkwmington-Normal,  IL 

0.8926 

McLean,  IL 

1080    Boise  City,  ID „ 

0.9267 

Ada,  ID 

Canyon,  ID 

1 1 23    '2  Boston-Worcester-Lawrence- 

Lowell-Brockton,  MA-NH  (Massachusetts 

Hospitals) 

1.0917 

Bristol,  MA 

Essex,  MA 

Mkldlesex,  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Merrimack,  NH 

Rockingham,  NH 

Strafford.  NH 

1 1 23    '  Boston-Worcester-Lawrence-Low- 

ell-Brockton.    MA-NH    (New    Hampshire 

Hosoitals)           

1.0885 

Bristol.  MA 

Essex,  MA 

Middlesex.  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Merrimack,  NH 

Rockingham.  NH 

Strafford.  NH 

1125    Boukler-Lofximont,  CO 

1.0122 

BouMer,  CO 

1145    Brazoria.  TX 

0.8895 

Brazoria,  TX 

1150    Bremerton,  WA 

1.1148 

Kitsap,  WA 

1240    Brownsville-Harlingen-San     Benito. 

TX     

0.8291 

Cameron,  TX 

1260    Brvan-Colleoe  Statk>n,  TX 

0.7962 

Brazos,  TX 

1280    '  Butfato-Niagara  Falls,  NY 

0.9592 

Erie,  NY 

Niagara.  NY 

1303    Burlington.  VT 

0.9612 

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 

1310    Caauas  PR 

0.4445 

Caguas,  PR 

Cayey,  PR 

Cklra,  PR 

Gurabo.  PR 

San  Lorenzo,  PR 

1320    Canton-Massilton,  OH 

0.8895 

Carroll,  OH 

Start<.OH 

1350    Casper,  WY  

0.9227 

Natrona,  WY 

1360    (3edar  Raoids.  lA 

0.8888 

Unn,  lA 

1400    Champaign-Urbana,  IL .._ 

0.8844 

Champaign.  IL 

1440    Charieston-North  Charteston.  SC  .... 

0.8931 
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ADDENDUM  J.— Wage  Index  for  Urban 
Areas— Continued 


Ufbani 
(Constitueni  counties) 


Berkeley,  SC 

Charteston,  SC 

Don^hester .  SC 
1480    Charleston.  WV , 

Kanawha,  WV 

Putnam,  WV 
1520    ^ChailotlB-Gaaionla-Rock  HM,  NC- 

SC  - ~~ 

Cabamis.NC 

Gaston,  NC 

Unoom,  NC 

MecMenbuig,  NC 

Rowan,  NC 

Stanly,  NC 

Union,  NC 

Yortj.SC 
1540    Chartottesvne,  VA  

Afcemarle,  VA 

Chartoltesviile  City.  VA 

Fluvanna.  VA 

Greene,  VA 
1560    Chattanooga.  TI«3A 

Catoosa,  GA 

Dade,GA 

Walar,GA 

Hwnlllon.TN 

Marion.  TN 
1580    Cheyenne.  WY 

Laran»e.  WY 
1600    '  (^icago.  IL 

Cook.IL 

OeKab.  IL 

OuPage.lL 

Gnindy.  IL 

KsKlL 

Kendal,  IL 

Lake,  IL 

McHenry,  IL 

WW  IL 
1620  '  Chico4»aradi9e,  CA 

Butte,  CA 
1640    '  Cincinnati,  0H-KY-1N 

Da8rt)oni,IN 

Ohio,  IN 

Boone.KY 

Campbell.  KY 

Galaiin.KY 

Grant.KY 

Kenton.  KY 

PendMon,  KY 

Brown,  OH 

Ctormont,  OH 

Hamaion,OH 

Wanen,  OH 
1660    Clartcsville-Hopkinsvite.  TH4Cr  

Christian,  KY 

Montgomery,  TN 
1680    iCIeveiand-torain-Elyria.  OH „... 

Ashtabula.  OH 

Cuyahoga.  OH 

Geauga.  OH 

Lake,  OH 

Lorain,  OH 

Medina,  OH 
1720    Cotorado  Springs,  CO 

El  Paso.  CO 
1740    Columbia.  MO _.... 

Boone,  MO 
1760    Columbia.  SC 

Lexington,  SC 

Richland,  SC 
1800    Columbus,  GA-AL 

Russell,  AL  

Chattahoochee,  GA 

Hanis,GA 


Wage 

index 


a9042 


0.9568 


1.0359 


0.9123 


a9354 
1.0507 


1.0231 
0.9465 


0.8204 
0.9970 


0.9469 
0.9678 
0.9368 

0.8S73 


/kooENDUM  J.— Wage  Index  for  Urban 
Areas— Continued 


Urban  1 
(Constituent  counties) 


Muscogee,  GA 
1840    'Cohjmbu8.0H 

Delaware,  OH  ^ 

Fairfield,  OH 

FranMin,OH 

LicMng.OH 

Madison.  OH 

Pickaway,  OH 
1880    Corpus  Christi.  TX 

Nueces,  TX 

San  Patricio,  TX 
1900    'Cumberiand,    MD-WV    (Maryland 

Hospitals) „ 

Alegany.  MD 

Mlt)eral  WV 
1900    Ciimbertand,  MD-WV  (West  Virginia 

HospitaO 

Allegany.  MD 

Mineral.  WV 
1920    '  DaBas.  TX 

Collin,  TX 

DaBas,  TX 

DeMon,  TX 

E1S,TX 

I  kmdorson,  TX 

HunLTX 

Kaufman,  TX 

RockwaX,  TX 
1950    DanviBe,  VA 

DanviBe  City,  VA 

Pittsylvania.  VA 
1960    Davenport-MoBne-Rock  Island,  UML 

Scott.  lA 

Henry,  IL 

Rock  Island.  IL 
2000    Dayton-Springfield.  OH — 

Clark,  OH 

Greene.  OH 

Mtami.OH 

Montgomery,  OH 
2020    Daytona  Beach.  Fl 

Flagler,  FL 

Volusia.  FL 
2030    Decatur.  AL 

Lawrence,  AL 

Morgan,  AL 
2040    Decatur.  IL  — 

Macon,  IL 
2080    '  Denver,  CO 

Adams,  CO 

Arapahoe,  CO 

Denver,  CO 

Douglas,  CO 

Joftorson,  CO 

2120    Oes  Moines,  lA 

.lA 


Wage 
index 


0.9929 


0J112 

0.8627 

a8407 
0^149 


PoBcIA 

Warren,  lA 
2160    '  Detroit.  Ml  

Lapeer,  Ml 

Macomb,  Ml 

Monroe,  Ml 

Oakland,  Ml 

St  Clair,  Ml 

Wayne,  Ml 
2180    Dotha»,AL ; — 

Oale,AL 

Houston,  AL 
2190    Dover,  DE  

Kent,DE 
2200    Dubuque,  lA  .„ __ 

Dubuque.  lA 
2240    Ouluth-Supenor,  MN-WI 

SL  Louis,  MN 

Oouglas.WI 


09121 
0.8496 

0.9670 

0.9211 

0.8302 

0.6140 
1X)632 

08678 
1.0601 


0.7827 

0.9441 
0.8292 
1.0133 


ADDENDUM  J.— WAGE  INDEX  FOR  URBAN 

Areas — Continued 


Uibant 
(Conttituenl  counties) 


2281    Dulchess  County,  NY  

Dutchess,  NY 
2290    Eau  Claire,  Wl 

Chippewa.  Wl 

Eau  Claire,  Wl 
2320    El  Paso,  TX 

El  Paso.  TX 
2330    Ekhart-Goehen,  IN  

E»«hart,  IN 
2335    *Elmira.  NY 

Chemung.  NY 
2340    Enid.  OK  

GarfiektOK 
2360    Erie,  PA 

Erie,  PA 
2400    Eugene-Springiield,  OR 

Lane,  OR 
2440    EvansviBe  I  tandorson,  IN4(Y  

Posey,  IN 

Vandertxirgh,  IN 

Wanick.lN 

.  . «  II      ■nil      W 

lienoerson.  rt 
2520    Fargo^toortiaad.     MVMN     (North 

Dakota  Hospitals)  

Clay,  MN 

Cass,ND 
2S20    2Fargo4«kiort)ead.    NO-MN    (Mm- 

neaoia  Hospitals) 

Clay,  MN 

Cass.  ND 
2560    FayetteviBe,  NC  ~ 

Cumbertand,  NC 
2580    FayettowBe  Springdnio  nognrs.  AR 

Benton,  AR 

Washirtglon.  AR 
2620    Flagsiall.  AZ-UT 

Coconino.  AZ 

Kane,UT 
2640    Flint.  Ml 

Genesee,  Ml 
2660    Fk)rence,AL 

Cot)ert.AL 

Lauderdale.  AL 
2655    Fkmnca.  SC 

Ftorence,  SC 
2670    Fort  Coflms-Loveland,  CO 

Larimer,  CO 
2680    '  FL  Uuderdale,  FL .,... 

Broward,  FL 
2700    Fort  Myers-Cape  Coral.  FL 

Lee.  FL 
2710    Fort  Piarce-Port  SL  Lucie.  FL 

Martin.  FL 

SL  Lucie,  FL 
2720    Fort  Smith.  AR-OK 

Crawford,  AR 

Sebastian,  AR 

Sequoyah.  OK 
2750    ^ort  Walton  Beach,  FL 

Okakxjsa.  FL 
2760    Fort  Wayne,  W  — 

Adams,  IN 

ABen,  IN 

DeKaK>,lN 

Hunlinglon,  M 

WeBs,lN 

Whidey,  IN 
2800    <  Forth  WorttvAifinglon.  TX 

Hood,  TX 

Johnson,  TX 

Part«er,TX 

Tarrant.  TX 
2840    Fresno.  CA 

Fresno.  CA 

Msdera.CA 


Wage 
indax 


0J860 
0.8756 

OMn 
0.9168 
0J640 
OJBOBO 
09343 
1.1288 
08606 


O7906 

08866 

O8480 
08686 

O9802 

1.1106 
0.7740 


0.8 

1.0383 

1.0534 

O9017 

09647 

07687 

0J947 
0.8886 


0919e 


1.0491 
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AooENOUM  J.— Wage  Index  for  Urban 
Areas— Continued 


Urtanarea 

Wage 

(Constituent  counties) 

index 

2880    Gadsden  AL 

0.8864 

Etowati.  AL 

2900    GainesviUe.  FL 

0.9542 

Alachua.  FL 

2920    Galveston-Texas  City,  TX 

0.9549 

GaNeston.TX 

?oflO    Gflfv  IN     

a9542 

Lake.  IN             i 

Porter.  IN 

2975    2  Glens  Falls.  NY - 

0.8640 

Warren.  NY 

Washington.  NY 

2960    Goklst>oro.  NC  

0J623 

Wayne,  NC 

2985    Grand  Forlo.  ND-MN „ 

0.8996 

PolK.  MN 

Grand  Forts.  ND 

2996    Grand  Junction.  CO 

0.9110 

Mesa.  CO 

3000    'Grand   Rapids4Auskagon-Ho«and, 

Ml  

1.0018 

Alegan.  Ml 

Kent.  Ml 

Muskegon.  Ml 

Olt«ra,MI 

3040    Great  Falls.  MT 

a9362 

Cascade.  MT 

3060    Greeley,  CO 

0.9866 

Weld.  CO 

3080    Green  Bay  Wl  

0.9323 

Brown,  Wl 

3120    '  Graensboro-Wlnston-Salem-High 

Point,  NC  -. 

0.9418 

Alamance,  NC 

Davidson.  NC 

Davie.  NC 

Forsyth,  NC 

- 

QuiNord.  NC 

Randolph,  NC 

Stokes,  NC 

Yadkin,  NC 

3150    Greenville,  NC 

0.9034 

Pitt.NC 

3160    Greenvi«fr-Spartanburg.Anderaon, 

SC 

0.9318 

Anderson.  SC           - 

Cherokee.  SC    " 

Greenvme,SC 

Pickens,  SC 

Spartanburg.  SC 

3180    Hagerstown.  MD 

1.0268 

Washington,  MD 

3200    HamtRon-Mlddletown,  OH „. 

0.9292 

Butler,  OH 

3240    Hamstxjrg-Lebanon^^artisle,  PA 

0.9572 

Cumberland,  PA 

Dauphin,  PA 

Perry.  PA 

3283    '  *  Harttoid,  CT 

1.2175 

Harttord,  CT 

Litchfield,  CT 

Mkldlesex,CT 

To«and.  CT 

3285    2Hattiesburg,MS - 

0.7369 

Forrest,  MS 

Lamar.  MS 

3290    HIckory-Morganton-Lenoir.  NC 

0.8687 

Alexander,  NC 

Burke.  NC 

CaklweH,  NC 

Catawba.  NC 

3320    Honolulu,  HI  

1.1628 

Honolulu.  HI 

3360    Houma.  LA 

0.8266 

ADDENDUM  J.— Wage  Index  for  Urban 
Areas— Continued 


Uiban  area 
(Constituent  counties) 

Lafourche.  LA 

Terrebonne,  LA 
3360    'Houston,  TX  

Chambers,  TX 

FoitBend,  TX 

Harris,  TX 

Liberty,  TX 

Montgomery,  TX 

WaHer  TX 
3400    Huntington-Ashland.  WV-KY-OH  

Boyd,  KY 

Carter,  KY 

Greenup,  KY 

Lawrertca,  OH 

CabeM,  WV 

Wayne,  WV 
3440    Huntsville,  AL _ 

Limestone,  AL 

Madison,  AL 
3480    '  Indianapolis,  IN 

Boone,  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson.  IN 

Madison,  IN 

Marion,  IN 

Morgan.  IN 

Shet>y,  IN 
3600    Iowa  City,  lA _ 

Johnson,  lA 
3520    Jackson,  Ml 

Jackson, Ml 
3560    Jackson,  MS 

Hinds,  MS 

Madison,  MS 

Rankin,  MS 
3580    Jackson,  TN 

Madison,  TN 

Chester,  TN 
3600    '2  Jacksonville,  FL . 

Clay.  FL 

Duval,  FL 

Nassau,  FL 

SL  Johns.  FL 
3606    2  Jacksonville,  NC „ 

Onskjw.  NC 
3610    ^Jamestown,  NY 

Chautauqua,  NY 
3620    Janesville-Betoit.  Wl 

Rock,WI 
3640    Jersey  City,  1*1 „.. 

Hudson,  NJ 
3660    Johnson  Cily-Kingsport-Briatoi.  TN- 

VA  

Carter,  TN 

Hawkins,  TN 

SuNivan,  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 
3680    Johnstown,  PA 

Cambria,  PA 

Somerset,  PA 
3700    Jonesboro,  AR 

Craighead,  AR 
3710    Jopttn,  MO _. 

Jasper,  MO 

Newton,  MO 
3720    Kalamazoo-Baitlecreek.  Ml 

Calhoun.  Ml 

Kaiamwoo.  Ml 

Van  Bwen,  Ml 


Wage 
index 


1.0017 


0.9728 


0.8428 
0.9901 


0.9561 
0.9302 
0.8279 

0.8632 
0.8947 

0.8162 
0.8640 
0.9128 
1.1372 

0.8847 


0.6671 

0.7643 
0.7933 

1.2009 


ADDENDUM  J.— Wage  Index  for  IJrban 
Areas— Continued 


Urban  area 
(Constituent  counties) 

3740    Kankakee,  IL 

Kankakee,  IL 
3760    '  Kansas  City,  KS-MO 

Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS 

Cass,  MO 

Clay,  MO 

Clinton,  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

Ray,  MO 
3800    Kenosha.  Wl  

Kenosha.  Wl 
3810    Killeen-Temple,  TX 

BeH,  TX 

Coryell,  TX 
3840    KnoxviHe.  TN ™ 

Anderson,  TN 

Bk}unt,TN 

Knox,TN 

Loudon,  TN 

Sevier,  TN 

Union,  TN 
3850    Kokomo,  IN 

Howard,  IN 

Tipton,  IN 
3870    U  Crosse,  W-MH  

Houston,  MN 

La  Crosse.  Wl 
3880    Lafayette,  LA 

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

SL  Martin,  U 
3920    Lafayette.  IN  

Clinton,  IN 

Tippecanoe,  IN 
3960    Lake  Charles,  LA 

Cafcasieu,  LA 
3980    Lakeland-Winter  Havea  FL 

Pok.FL 
4000    Lancaster,  PA  

Lancaster,  PA 
4040    Lansing-East  Lansing,  Ml  .. 

Clinton,  Ml 

Eaton,  Ml 

Ingham,  Ml 
4080    «  Laredo,  TX 

Webb,  TX 
4100    Las  Cruces,  NM 

Dona  Ana,  NM 
4120    '  Las  Vegas.  NV-AZ 

Mohave,AZ 

Clark.  NV 

Nye.  NV 
4150    Lawrence,  KS  

Douglas,  KS 

4200    Lawton,  OK  

-  Comanche,  OK 

4243    Lewiston-Aubum,  ME  

Androscoggin,  ME 
4280    Lexington,  KY  „ 

Bourbon,  KY 

Clark.  KY 

Fayette,  KY 

Jessamine,  KY 

Madison,  KY 

Scott,  KY 

Woodford,  KY 
4320    Lima.  OH 

Allen,  OH 

Auglaize,  OH 


Wage 

index 


0.9175 
0.9672 


0.9206 
1.0180 

0.1 


0.9360 
0.8989 
0.8363 

0.8984 

0.7738 
0.8947 
0.9646 
1.0130 

0.7404 
0.9045 
1.1349 

0.8728 
0.8770 
0.9226 
0.8679 


0.8886 
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Addendum  J.— Wage  Index  for  Urban 
Areas — Continued 


Urban 
(Constituent  counties) 

4360    Uncohi,  NE  

Lancaster,  NE 
4400    Little  Rock-North  Little  Rock,  AR  . 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 
4420    Longview-Marshall,  TX  

Gregg,  TX 

Harrison,  TX 

Upshur,  TX 
4480    '  Los  Angeles-Long  Beach,  CA  .... 

Los  Angeles.  CA 
4620    Louisville,  KY-IN 

Clark.  IN 

Ftoyd, IN 

Harrison,  IN 

Scott.  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham,  KY 
4600    Lubbock.  TX 

Lubbock,  TX 
4640    Lynchburg,  VA  

Amherst,  VA 

Bedford,  VA 

Bedford  City,  VA 

Campbell,  VA 

Lynchburg  City,  VA 
4680    Macon,  GA „. 

Bibb,  GA 

Houston,  GA 

Jones,  GA 

Peach.  GA 

Twiggs,  GA 
4720    Madison,  Wl _..; 

Dane,  Wl 
4800    MansfiaU,  OH „ 

Crawford,  OH 

Richland,  OH 
4840    Mayaguez,  PR  

Anasco,  PR 

CaboRojo,  PR 

Hormigueros,  PR 

Mayaguez,  PR 

Sabana  Grande,  PR 

San  German,  PR 
4880    McAHen-EdinbuTEHulisskxi,  TX 

Hidalgo,  TX 
4890    Medford-Ashland,  OR 

Jackson,  OR 
4900    Mofcoume-TftisviHe-Palm  Bay,  FL 

Brevard,  Fl 
4920    *  Memphis,  TN-AR-MS 

Critterxlen,  AR 

DeSoto,  MS 

Fayette,  TN 

Sheby,  TN 

TfHon,  TN 
4940    Merced,  CA  . 

Merced,CA 
5000    '  Miami,  FL 

Dade,FL 
6016    *  Middlesex-Somersel-Hunletdon, 

NJ 

Hunterdon,  NJ 

Middlesex.  NJ 

Somerset.  NJ 
5080    1  Milwaukee-WaukBSha.  Wl 

MHwaukae,WI 

Ozaukee,  Wl 

Washington,  Wl 

Waukesha.  Wl 
5120    <  Minneapolis-SL  Paul.  MN-WI  ...... 

Anoka,  MN 


Wage 

index 


0.9082 
0.8698 

0.8583 

12124 
0.9212 


0.8460 
0.8680 


0.9109 


1.0103 
0.8606 

a4360 


0.8641 
1.0109 
0.9289 
a8423 


1.0304 
09427 

1.0871 
09470 

1.0966 


Addendum  J.— Wage  Index  for  Urban 
Areas — Continued 


Urtnn 
(Constituent  counties) 

Carver,  MN 

Chisago.  MN 

Dakota.  MN 

Hennepin.  MN 

Isanti,  MN 

Ramsey,  MN 

Scott  MN 

Sherburne,  MN 

Washington,  MN 

Wright.  MN 

Pierce.  Wl 

SL  Croix.  Wl 
5160    Mobile,  AL 

Baldwin,  AL 

Mobile,  AL 
5170    Modesto,  CA  .._ 

Stanislaus,  CA 
61 90    '  Monmouth-Ocean,  NJ  _ 

Monnxxjth.  NJ 

Ocean,  NJ 
5200    Monroe,  LA  

Ouachita,  LA 
5240    Montgomery,  AL  ., 

Autauga,  AL 

Elmore,  AL 

Montgomery,  AL 
5280    Muncie,  IN 

Delaware.  IN 
5330    2  Myrtle  Beach,  SC 

Hony,  SC 
5345    Naples,  FL  

Collier.  FL 
5360    'Nashville,  TN 

Cheatham,  TN 

Davidson,  TN 

Dickson,  TN 

Robertson.  TN 

Rutherford  TN 

Sumner,  TN 

WiHiamson,  TN 

Wilson,  TN 
5380    '  Nassau-Suffolc.  NY 

Nassau.  NY 

SuffO«(.NY 
6483    '2New  Haven-Brtdgeport-Stamtom- 

Watertxjry-Oanbury,  CT 

Faiffleld,  CT 

New  Haven,  CT 
6523    2  New  London-Norwich,  CT 

New  London,  CT 
5560    '  New  Ortams,  LA 

Jefferson,  LA 

Orleans,  LA 

Plaquemines,  LA 

St  Bernard,  LA 

SL  Charles,  LA 

St  Jame8,LA 

St  John  The  Baptist  LA 

St  Tammany,  LA 
5600    '  New  York,  NY 

Bronx,  NY 

Kings,  NY 

New  York,  NY 

Putnam.  NY 

Queens,  NY 

Richmond,  NY 

Rockland,  NY 

Westchester.  NY 
6640    '  Newark,  NJ 

Essex,  NJ 

Morris,NJ 

Sussex,  NJ 

Unk)n.NJ 

Warren,  NJ 
5660    Newbur^h.  NY-^A 


Wage 


0.7942 

1.0406 
1.1286 

0.8288 
07919 

09493 
0.8110 
1.0206 
0.9336 


1.3123 

1.2175 

1.2175 
0.9397 


1.4537 


1.0809 


1.1226 


ADDENDUM  J.— Wage  Index  for  Urban 
Areas — Continued 


Uiban 
(Constituent  counties) 

Orange,  NY 

P«(e.  PA 
5720    '  Norto«(-Virginia       Beach44ewport 

News.  VA-NC  _ 

Currituck,  NC 

Chesapeake  City,  VA 

Gkxicester.  VA 

Hampton  City.  VA 

Isle  of  Wight  VA 

James  City,  VA 

Mathews.  VA 

Newport  News  City,  VA 

Norfolk  City,  VA 

Poquoson  City,  VA 

Portsmouth  City,  VA 

Sulfok  City,  VA 

Virginia  Beach  City.  VA 

WMamsburg  City,  VA 

YorttVA 
5775    '  Oakland,  CA 

Alameda,  CA 

Contra  Costa,  CA 
5790    Ocala,  FL  '. 

Marion.  FL 
5800    Odessa-Midland,  TX i 

Ector,  TX 

Midland,  TX 
6880    '  Oklahoma  City,  OK 

Canadian,  OK 

Cleveland,  OK 

Loga^OK 

McCWaOK 

Okiahoma.OK 

Pottawatomie,  OK 
5010    Olyn^jia.  WA 

Thurston,  WA 
6920    Omaha,  NE-IA 

Pottawattamie,  lA 

Cass,NE 

Douglas,  NE 

Sarpy,  NE 

Washington,  NE 
5945    '  Orange  County,  CA „ 

Orange,  CA 
5960    '  Ortando,  FL 

Laka,FL 

Orange,  FL 

Osc60la.FL 

Semirtole,  FL 
5990    ^OwensbOrt),  KY . 

Daviess,  KY 
6015    2  Panama  cay,  FL 

Bay,  FL 
6020    Partcersburg-Marietta.  WV-OH 

(West  Virginia  Hospital^ 

Washington,  OH 

wood,  WV 
6020    ^PaikersburgMwimta.        WV-OH 

(Ohio  Hospitals) 

.*« — .,'.1 1^1.  Ill  ^^_i 
wasrangion,  \jn 

Wood,  WV 
6080    sPensacohtFL 

Escambia,  FL 

SantaRoea,FL 
6120    Peoria-Pekin,  H. 

Peoria.  IL 

Tazewel,  IL 

Woodford.  IL 
6160    '  Philadelphia.  P/W4J 

Burfinglon,  NJ 

CamdeaNJ 

Gtoucestar,  NJ 

Salem,  NJ 

Bucks,  PA 

Cheater.  PA 


Wage 


0.8236 


1.5309 

0.9229 
0.7773 

0J764 


1.1606 
0J938 


1.1153 
09933 

0.7902 
0J947 

08118 

OaSTB 
08947 
08157 

1.1427 
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AooENtxjM  J.— Wage  Index  for  Urban 
Areas — Continued 


Addendum  J.— Wage  Index  for  Urban 
Areas — Continued 


Addendum  J.— Wage  Index  for  Urban 
Areas— Continued 


Uttan  area 

waga 

(Constituent  counties) 

index 

Deiaware,  PA 

Montgomery,  PA 

PhtladeJphia,  PA 

6200    'Phoenix-Mesa  AZ. 

0.9759 

Maricopa.  AZ 

Pinal,  AZ 

6240    Pine  Bluff  AR  

0.8003 

Jefferson,  AR 

6280    '  PIttsburah  PA 

0.9886 

Allegheny,  PA 

Beaver,  PA 

Butter,  PA 

Fayette,  PA 

Washington.  PA 

Westmoreland,  PA 

6323    2  PittsfieW.  MA 

1.0917 

Bertehire.  MA 

6340    PocateMo,  10  _ 

0.8760 

Bannock,  ID 

6360    Ponce.  PR 

0.4740 

Guayanilla.  PR 

Juana  Diaz.  PR 

Penoelas,  PR 

Ponce.  PR 

Vidatw.  PR 

Yauco,  PR 

6403    Portland,  ME ;... 

0.9537 

Cumbertand.  ME 

Sagadahoc.  ME 

York,  ME 

6440    <  Portland-Vancouver.  OR-WA 

1.1274 

Clackamas,  OR 

Co(u(nbia,OR 

MuRnomah,  OR 

Washington,  OR 

YamhiN,OR 

OartcWA 

6483    <  Providence-Warwick-Pawluckat,  Rl 

1.0888 

Bfisiot,  Rl 

Kent,Rt 

Newport,  Rl 

Providerce,  Rl 

6620    PrcMJ-Orem,  UT .• 

0.9910 

Utah.  UT 

6660   Puebto,  CO 

0.8786 

PiieM).CO 

6660    Purta  GortJa.  FL 

0.8994 

Ctiai1olto.FL 

6600    Racine,  WI  

a9207 

Racina,W1 

6640    <  Raleigh-OurtianvCttapel  Hil,  NC  ... 

0.9909 

Chatham,  NC 

Ourtnm,NC 

FrarMin,NC 

Oranga,NC 

WM».NC 

6860    Rapid  CHy.  SO 

0J277 

Pennington,  SO 

6680    Reading.  PA 

0.9282 

Bartca.PA 

1.2017 

Shaaia.CA 

8720    Rwio,  NV 

1.0189 

Waahoa,NV 

6740   *RicManiM(anne«wc(c-P8aco.  WA  ... 

1D577 

B«iton,WA 

Frsnkin,  WA 

8700   HichmorK^Peiafabwg.  VA „ 

a9257 

ChartasQly  County.  VA 

CtwHarfWd,  VA 

Cotonial  HeigMs  CHy.  VA 

Dinwiddia,VA 

■'' 

GoochlwxtVA 

Uiban  area 
(Constituent  counties) 

Hanover,  VA 

Henrico,  VA 

Hopewell  City.  VA 

New  Kent.  VA 

Petersburg  City,  VA 

Powtiatan,  VA 

Prince  George,  VA 

Richmond  City,  VA 
6780    <  Riverside-San  Bernardino,  CA 

Riverside,  CA 

San  Bernardino,  CA 
6800    Roanoke,  VA 

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  City.  VA 
6820    Rochester.  MN 

Olmsted.  MN 
6840    '  Rochester,  NY  

Genesee.  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY 

Orleans,  NY 

Wayne.  NY 
6880    Rockford.  IL  ~. 

Boone.  IL 

Ogte.IL 

Winnebago.  IL 
6895    Rocky  Mount,  NC 

Edgecombe,  NC 

Nash.  NC 
6920    '  Sacramento.  CA 

El  Dorado.  CA 
■    Placer,  CA 

Sacramento.  CA 
6960    Saginaw-Bay  City-Midtand,  Ml .. 

Bay,  Ml 

Midtand.  Ml 

Saginaw,  Ml 
6980    St.  Ctoud.  MN- „. 

Benton,  MN 

Steams,  MN 
7000    St.  Joseph,  MO 

Andrew,  MO 

Buchanan.  MO 
7040    '  St.  Liuis,  M04L 

Clinlon,  IL 

Jersey,  IL 

Madteon.lL 

Monroe.  IL 

St.  Clair,  IL 

Franklin,  MO 

Jefferson.  MO 

Lincoln.  MO 

St.  Chaitos.  MO 

St.  Louis.  MO 

St  Louis  City.  MO 

Warren.  MO 
7080    Salem.  OR  

Marion,  OR 

Pole  OR 
7120    Salinas,  CA 

Monterey.  CA 
7160    <SaaLakaCity-Ogden.UT 

Davis,  UT 

SallLake.UT 

Weber,  UT 
7200    San  Angato,  .TX  

TomGiBan.TX 
7240    '  San  Anionio.  TX 

Bexar,  TX 

Com^TX 

Guadalupe,  TX  , 

TX 


Wage 
index 


1.0151 
0.8581 

1.1797 
0.9678 


0.8703 

0.8214 
1.1952 

0.9567 

0.9667 
0.9972 
0.9063 


0.9987 

1.5270 
0.9468 

0.7512 
0.7744 


Urban  area 
(Constituent  counties) 

7320    '  San  Diego.  CA 

San  Diego,  CA 
7360    '  San  Francisco,  CA 

Marin,  CA 

San  Francisco,  CA 

San  Mateo,  CA 
7400    '  San  Jose,  CA „. 

Santa  Clara,  CA 
7440    'San  Juan-Bayamon,  PR 

Agues  Buenas,  PR 

Barcekxieta,  PR 

Bayamon,  PR 

Canovanas,  PR 

Carolina.  PR 

Catano.  PR 

Ceiba,PR 

Conoerio,  PR 

Corozal,  PR 

Dorado,  PR 

Fajardo,  PR 

Ftorida.  PR 

Guaynabo,  PR 

Humacao,  PR 

Juncos,  PR 

LosPiedras,  PR 

Loiza,  PR 

Luguilo,  PR 

Manati,  PR 

Morovis,  PR 

Naguabo,  PR 

Naranjito.'PR 

Rio  Grande,  PR 

San  Juan,  PR 

ToaAlta,PR 

ToaBaja,  PR 

TnqHto  Alto.  PR 

VegaAlta.  PR 

VegaBaja.  PR 

Yabucoa.PR 
7460   San  Lute  Obiapo-Atascadaro-Paso 

Robtes,  CA 

San  Luis  Obispo,  CA 
7480    Santa       Barbara-Santa       Maria- 

Lompoc,  CA „. 

Santa  Baibara,  CA 
7486   Santa  Cruz-WatsonvWa,  CA  „ 

Santa  Cruz,  CA 
7490    Santa  Fe,NM  a. 

LosAtemos,NM 

Santa  Fe,NM 
7500    Santa  Rosa,  CA „. 

Sonoma,  CA 
7510    Saraaola-Bradenton,  FL  

Manatee,  FL 

Sarasota,  FL 
7520   Savannah,  (3A  

Bryan,  GA 

Chatham,GA 

Effingham,  GA 
7560   ^Scramon-Wikas^wre-Hazto- 

ton.  PA 

Colunnbte,PA 

Lackawanna,  PA 

Luzerne,  PA 

Wyomng,  PA 
7800    'Seattto  Botowie  Cvewn,  WA 

iBiano,  WA 

KJng.WA 

ononoiTMn,  WA 
7610    Sharon,  PA  

Merear,  PA 
7820   'Shaboygwi.  WI „ 

Sheboygan.  WI 
7640    SharnaivOenison.  TX 

Grayson,  TX 


Wage 
index 


1.2388 
1.362 

1.3783 
0.4521 


1.0825 

1.1233 
1.4089 
a9S2S 

1.3167 
0.9567 

0.877B 
.8815 

1.1634 

0.8948 
0.8667 
08229 
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Addendum  J.— Wage  Index  for  Urban 
AREAS — Continued 


Addendum  J.— Wage  Index  for  Urban 
Areas — Continued 


Addendum  J.— Wage  Index  for  Urban 
Areas — Continued 


Urban  area 
(Constituent  counties) 


7680    Shreveport-Bossier  City,  LA  

Bossier,  LA 

Caddo.  LA 

Webster.  LA 
7720    Sioux  City.  lA-NE 

Woodbury,  lA 

Dakota.  NE 
7760    SkMjx  Falls.  SD  — 

Lincoln,  SD 

Minnehaha.  SD 
7800    South  Bend,  IN  „ 

St  Joseph.  IN 
7840    Spokane.  WA 

Spokane,  WA 
7880    Springfteld.  IL 

Menard.  IL 

Sangamon,  IL 
7920    Springfteld.  MO 

Christian,  MO 

Greene.  MO 

Webster,  MO 

g1    SpringliekJ,  MA  

8003    Hampden.  MA. 

Hampshire,  MA 
8050    State  Coltege.  PA 

Centre.  PA 
8080    2Steubenvilto-Weirtoa         OH-WV 

(Oh«  Hospitate) 

Jefferson,  OH 

Brooke,  WV 

Hancock.  WV 
8080    SteubenviOe-Weirton.  OH-WV  (West 

Virginia  Hospitals) - 

Jefferson,  OH 

Brooke.  WV 

Hancock.  WV 
8120    Stocfcton-Lodi.  CA 

San  Joaquin,  C^ 
8140    Sumter,  SC  

Sumter,  SC 
8160   Syracuse,  NY 

Cayuga,NY 

Madteon.NY 

Onondaga.NY 

Oawego.  NY 
8200   *TaconHCWA 

Pieioe.  WA 
8240   *Ta«ahassee.  FL 

Gadsden.  FL 

Laon.FL 
too    ^Tampa-SL  PelataburiKteanmlar. 

FL.. 

llamantto,  FL 

Hilsboreugh,  FL 

Pasco,  FL 

Pinoaaa,  FL 
8320    Terre  Haute.  IN 

Ctey.  IN 

VermiMon,  IN 

Vigo,  IN 

8360   Texaikana,  AR-Texarkana.  TX 

,AR 


Wage 
index 


Bowie,  TX 
8400   Totado.OH 

Futon.  OH 

Lucas.OH 

wood,  OH 
8440   Topeka,KS 

Sfiawnee,  KS 
8480    Trenton,  NJ 

Mercer.  NJ 
8620    Tucson,  AZ 

Pima,  AZ 
8560    Tutea,  OK  ... 

Creek,  OK 


0.9436 

0.8530 

0.8988 

0.9939 
1.1020 
0.8793 

0.8151 

1.0917 
0.9528 
0.8676 

0.8476 

1.1157 
0.8195 
0.9410 

1.0677 
08047 

0.9179 

0J063 

0.7538 
1^)132 

0^894 
1.0399 
0.9104 
08520 


Urtnnarea 
(Constituent  counties) 


Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 
8600    Tuscaloosa,  AL  ._ 

Tuscakxjsa,  AL 
8640    Tyter.  TX  _..... 

Smith,  TX 
8680    zutica-Rome,  NY 

Herkimer,  NY 

Oneida,  NY 
8720    Valtejo-FairfteU-Nt^n.  CA 

Napa.  CA 

Solano,  CA 
8735    Ventura.  CA 

Ventura.  CA 
8750    Victoria.  TX  ._ „ 

Victoria.  TX 
8760    Vinetend44ilv«e-Bridgeton,  NJ  .... 

Cumbertend.  NJ 
8780    Visalia-Tulare-Portervflte,  CA 

Tulare,  CA 
8800    Waco,  TX 

McLennan.  TX 
8840    'WashingtoaDC-MO-VA-WV 

District  of  Columbia.  DC 

Calvert.  MD 

Chailes,MD 

Frederick.  MO 

Montgomery,  MD 

Prince  Georges.  MD 

Alexandria  City.  VA 

Artinglon.  VA 

Cteike.VA 

Culpeper.VA 

Fairfax.  VA 

Fairfax  City.  VA 

FaRs  Church  Oty.  VA        

Fauquier,  VA 

Fredericksburg  City.  VA 

King  George,  VA 

Loudoun.  VA 

Manassas  City.  VA 

Manassas  Parf(  City.  VA 

Prince  WiKam.  VA 

Spoisyfvania.  VA 

Stafford,  VA 

WanBn,  VA 

Bertcetoy.  WV 

Jefterson,wv 
8020   WMsrfooCedar  Fals.  lA 

IMaCK  riaWK.  lA 

8940    wausau.  WI  ; 

Marathon,  WI 
8960    west  Palm  Beach-Boca  Raton,  FL .. 

Pakn  Beach,  FL 
9000   'Whaaing,  WV-OH  (Waat  Vbginte 

HoapKals) '. 

BelmorX,  OH 

Marshal,  WV 

Ohto,WV 
9000   'Wheeing,    WV-OH    (Ohio    Hos- 

Diiato)  

Belmont,  OH 

Marshal,  WV 

Ohto.WV 
9040   WkWta.  KS 

Butter.  KS 

Harvey,  KS 

Sedgwick.  KS 
9080    Wichita  Fate.  TX 

Arcfter,  TX 

Wichita.  TX 
9140    ^Williamsport.  PA  

Lycoming,  PA 


0.7706 
0.8792 
O8640 

1.3458 

1.0764 
08461 
1.0460 
1.0168 
0.8027 
1.0863 


Urt>anarea 

Wage 

(Constituent  counties) 

index 

9160    Wilmingtort-f4ewart(,  DE-MD 

1.1968 

New  Castle,  DE 

Ceci(,MD 

9200    Wilmingtoo,  NC „ 

0.9427 

New  Hanover,  NC 

Brunswick,  NC 

9260    *  Yakima,  WA 

1.0577 

Ytfdma.WA 

9270    Yok),  CA _ 

1.0702 

Yoto.CA 

9280    York.  PA „ 

0.9509 

Yort<,PA 

9320   Youngstown-Warren,  OH 

0.9897 

Columbiana,  OH 

Mahoning.  OH 

Tnjnibul.OH 

9340    Yuba  City.  CA  ._ _.._ . 

1.0957 

Sutler,  CA 

Yuba.CA 

9360    Yuma.  AZ 

1.0143 

Yuma.AZ 

'  Large  Urt>an  Area 

2^Ho^)itals  geographicaUy  kx:aied  in  the  area  are 
assigned  the  statevride  rural  wage  mdex  tor  FY  1999. 

ADDENDUM  K.— WAGE  INDEX  FOR  RURAL 
AREAS 


Nonurbanarea 


Atebama  . 
>teska._.. 
Arizona  _. 
Arkansas . 
CaNtomia 
Cokirado  . 
Corwtecticut . 


Ftorida.. 


Kamucfcy  . 
Louisiana 


0.8402 
09814 
1.0288 

07938 
0.8676 


Maryland 

MMRMChU 

Mtohigwi 


Nevada 


New  Yoric 

North  Carolina 
North  Dakota  .. 
OWo 


O8890    OMahoma 


07864 
0.8615 


Oregon  

Pennsytvante  ... 

Puerto  Rico 

Rtnde  Island  ... 
South  Caroma . 
South  DakoU ... 

Tennessee  

Texas 


0.7386 
1.2534 
0J062 
07274 
0.9976 
0.84S4 
1.2175 
0«90 
0.8947 
0.7933 
1.1011 
08648 
0798S 
08429 
07B46 
07334 
O7902 
07517 
08538 
0J627 
1i»17 


07360 
O7510 
08646 
0.7683 
0^267 
1.0324 

(') 
07927 
O8640 
0.8162 
07471 
0J676 
O7207 
0.9967 
0.8615 
O4063 

(') 
0.8110 
07564 
07483 
O7404 
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Addendum  K.— Wage  Index  for  Rural 
Areas — Continued 


Nonurban  area 


Utah 

Vennont 

Virginia 

Washtngton  ... 
West  Virginia 

Wisconsin  

Wyoming 


Wage 
index 


0.8851 
0.9489 
0.7890 
1.0677 
0.7938 
0.8557 
0.8763 


'All  counties  within  the  State  are  classified  as 
urban. 

Addendum  l.— Wage  Index  for 
Hospitals  That  Are  Reclassified 


Area 


Abilene,  TX 

Albany,  GA  

Albuquerque,  NM 

Alexandria,  LA  

Allentown-Bethlehem-Easton.  PA 

Amarillo,  TX  

Anchorage,  AK  „ _ . 

Asheville,  NC 

Atlanta,  GA  

Augusta-Aiken.  GA-SC 

Baltimore,  MD 

Barnstable- Yarmouth,  MA 

Baton  Rouge,  LA 

Benton  Harbor,  Ml  .„ 

Bergen-Psissaic,  NJ 

BilHngs.  MT 

Binghamton,  NY  

Birmingham,  AL 

Bismarck.  NO 

Boise  City,  ID 

Boston-Worcester-Lawrence-Lowell-Brock- 
ton, MA-NH  „ _ 

Brazona.  TX  „ ... 

Bryan-College  Statkxi,  TX ,.„ 

Buflalo-Niagara  Falls,  NY 

Burlington,  VT „.„.„„......„. 

Caguas,  PR ...™ 

Canton-Massilkjn,  OH  

Casper,  WY  „ 

Champaign-Urbana,  IL 

Charleston-Nofth  Charleston,  SO 

Charleston.  WV  

Charkme^astonla-Rock  Hill,  NC-SC 

Charlottesville.  VA 

Chattanooga.  TN-GA 

Chicago.  IL  

Cincinnati,  OH-KY-IN „ 

Clarksville-Hopkinsville.  TN-KY- 

Cleveland-Lorain-Elyria,  OH 

Cotumbta,  MO  

Columbus,  GA-AL 

Columbus,  OH „ 

Coipus  Christi,  TX  .^ .V™ 

Oalas.  TX 

Danville,  VA 

Davenport-Mohne-Rock  Island,  lA-IL 

Daytorv-Spnngfield,  OH  

Denver.  CO . 

Des  Moines,  lA 

Dululh-Superior,  MN-WI  

Dutchess  County,  NY 

Elkhan-Goshen,  IN 

Eugene-Spnngfield.  OR  

Evansville-Henderson.  IN-KY  

Fargo-Moortiead,  NO-MN  (Minnesota  Hos- 
ptoO  


Wage 
IfKlex 


0.8081 
0.7933 
0.8813 
0.8598 
1.0219 
0.8483 
1.3088 
0.9016 
1.0024 
0.9309 
0.9760 
1.4646 
0.8940 
0.8988 
1.1845 
0.9220 
0.8989 
0.9150 
0.7838 
0.9267 

1.0885 
0.8895 
0.7962 
0.9592 
0.9612 
0.4445 
0.8895 
0.9227 
0.8844 
0.8931 
0.8819 
0.9568 
0.9803 
0.8885 
1.0S07 
0.9465 
0.8204 
0.9970 
0.9331 
0.8573 
0.9929 
0.8112 
0.9149 
0.8779 
0.8496 
0.9670 
1.0532 
0.8576 
1.0133 
0.9860 
0.9168 
1.1141 
0.8505 

0.8666 


Addendum  l— Wage  Index  for  hos-  Addendum  L— Wage  Index  for  Hos- 
pitals That  Are  Reclassired— Con-  pitals  That  Are  Reclassified— Con- 
tinued tinued 


Area 


Fargo-Moorhead,  ND-MN  (South  Dakota 
HospitaO  ....- 

FayettevWe.  NC 

Flagstaff.  AZ-UT 

Flint.  Ml 

Fort  Colhns-Loveland,  CO 

Ft.  Lauderdale,  FL 

Fort  Pieice-Pon  SL  Lucie,  FL 

Fort  Smith.  AR-OK  :.. 

Fort  Walton  Beach,  FL „ 

Forth  WorthTArlington,  TX  

Gadsden,  AL  — 

Gainesville,  FL 

GoWsboro.  NC 

Grand  Forks,  ND-MN 

Grand  JunctkHi,  CO 

Grand  Rapids-Muskegort-HoHand,  Ml 

Great  Falls,  MT 

Greeley,  CO  „ 

Green  Bay,  Wl 

Greenville,  NC 

Greenville-Spartanburg-Anderson,  SC 

Harrisburg-Lebanon-Carlisle,  PA 

Hartford,  CT 

Hattiesburg,  MS « -. 

Hickory-Morganton-Lenoir,  NC 

Honolulu,  HI 

Houston,  TX  

Huntington-Ashland,  WV-KY-OH 

Huntsvjlle,  AL  

Indianapolis,  IN „..- 

Iowa  City.  lA  . .. 

Jackson,  MS 

Jackson,  TN  _ _ «... 

Jacksonville,  FL 

Johnson  City-Kingsport-Bristol,  T?*i^VA  

Jonestwro,  AR , 

Joplin,  MO 

Kalamazoo-Battlecfeek,  Ml ; 

Kansas  City,  KS-MO  

Knoxville,  TN  

Lafayette,  LA  _ _ 

Lansing-East  Lansing.  Ml _. 

Las  Cruces,  NM „ 

Las  Vegas,  NV-AZ 

Lexington,  KY  

Uma.  OH  

Lincoln,  NE  

Little  Rock-North  Little  Rock.  AR 

Los  Angeles-Long  Beach,  CA 

LouisvMie,  KY-JN  

Macon,  GA  

Madison,  Wl  

Mansfield,  OH 

Memphis,  TN-AR-MS 

Merced,  CA  „. 

Milwaukee-Waukesha,  Wl 

Minneapolis-SL  Paul,  Mf4-WI  

Modesto,  CA 

Monroe.  LA „ 

Montgomery,  AL  _ _. 

Myrtle  Beach,  SC  „ 

Nashville.  TN 

New  Haven-Bridgapoft-Stamfofd-Water- 
bury-Danbury,  CT  

New  London-Norwich,  CT  ._ „ 

New  Orleans,  LA 

New  Yortc  NY „.. 

Newark,  NJ 

Newburgh,  NY-PA  

Oakland,  CA 


Wage 

index 


0.7905 
0.8460 
0.9602 
1.1106 
1.0383 
1.0534 
0.9847 
0.7582 
0.8694 
0.9192 
0.8854 
0.9542 
0.8366 
0.8996 
0.9110 
0.9908 
0.9362 
0.9663 
0.9323 
0.8844 
0.9318 
0.9572 
1.1152 
0.7359 
0.8687 
1.1628 
1.0017 
0.9353 
0.8269 
0.9901 
0.9441 
0.8279 
0.8632 
0.8915 
0.8847 
0.7643 
0.7710 
1.1713 
0.9672 
0.8569 
0.8363 
1.0025 
0.9045 
1.1349 
0.8579 
0.8715 
0.8900 
0.8598 
1.2124 
0.9212 
0.6886 
1.0103 
0.8606 
0.8423 
1.0304 
0.9289 
1.0956 
1.0406 
0.8148 
0.7919 
0.8162 
0.9336 

1.2175 
1.1738 
0.9397 
1.4537 
1.0899 
1.1356 
1.5309 


Area 


Odessa-Midland,  TX 

Oklahoma  City,  OK  

Omaha,  NE-IA 

Orange  County,  CA _ 

Orlando.  FL  ..„ - 

Peoria-PeWn,  IL 

Philadelphia,  PA-NJ 

Pittsburgh,  PA  

PocateUo,  ID  (Idaho  Hospital)  

Pocatelto,  ID  (Wyoming  Hospitals) 

Portland,  ME 

Portland-Vancouver,  OR-WA  

ProvoOrem,  UT 

Raleigh-Ourttam-Chapel  HHI,  NC  

Rapid  City,  SD 

Reno,  NV 

Rochester.  MN  „ 

Rockford,  IL 

Sacramento,  CA — . — 

Saginaw-Bay  City-Midland,  Ml 

St.  Cloud.  MN  

St.  Louis,  MO-IL  

Salt  Lake  CIty-Ogdea  UT  „.._ 

San  Diego,  CA  , .^„ 

Santa  Fe,  NM '. 

Santa  Rosa,  CA  

Seattle-Bellevue-Everen,  WA 

Sharon,  PA 

Sherman-Oenison,  TX .. «.... 

Sioux  City,  lA-NE -._. 

Sioux  FaUs.  SO .._..._...«... 

South  Bend,  IN .. 

Spokane,  WA — 

Springfield,  IL  „.... 

Springfield,  MO 

State  College,  PA 

Syracuse,  NY  .... — 

Tallahassee,  FL „ 

Tampa-St.  Petersburg-CleanMter,  FL 

Texari<ana,  AR-Texarkana,  TX 

Topeka,  KS 

Tucson,  AZ . „ ; 

Tulsa.  OK  „ . .. 

Tuscakjosa,  Al 

Tyler,  TX 

Valleto-Fairfield-Napa,  CA 

Victoria,  TX „ 

Washington,  DC-MD-VA-WV 

Waterloo-Cedar  Falls.  lA 

Wausau,  Wl  ...„ „.. 

Wchita,  KS 

Wtehlta  Falls.  TX  . 

Rural  Alabama ...... 

Rural  Illinois „..„ « ... 

Rural  Louisiana 

Rural  Massachusetts  .............. 

Rural  Michigan  

Rural  Minnesota  

Rural  Missouri  

Rural  Nevada  , 

Rural  New  Mexico ~ 

Rural  Oregon „ 

Rural  Washington . 

Rural  Wyoming _.. 


Wage 

index 


0.7773 
0.8764 
0.9938 
1.1153 
0.9933 
0.8157 
1.1427 
0.9740 
0.8760 
0.8763 
0.9537 
1.1274 
0.9910 
0.9909 
0.8277 
1.0169 
1.1797 
0.8703 
1.1952 
0.9567 
0.9667 
0.9063 
0.9468 
1.2388 
0.9414 
1.3003 
1.1634 
0.8835 
0.8061 
0.8530 
0.8885 
0.9939 
1.0819 
0.8793 
0.8151 
0.8845 
0.9410 
0.8566 
0.9179 
0.7538 
0.9667 
0.9104 
0.8418 
0.7706 
a8792 
1.3458 
0.8461 
1.0863 
0.8402 
0.9501 
0.8863 
0.7696 
0.7386 
0.7986 
0.7517 
1.0481 
0.8988 
0.8665 
0.7510 
0.8865 
0.7927 
0.9967 
1.0677 
0.8763 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  Number  EE-nM-&-«7-700] 

RIN1904-AA84~ 

Energy  Conservation  Program  for 
Consumer  Products;  Energy 
Conservation  Standards  for  Electric 
Coolcing  Products  (Electric  CooMops, 
Electric  Self-Creaning-Ovens,  and 
Microwave  Ovens) 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 
action:  Final  rule. 

summary:  The  Energy  Policy  and 
Conservation  Act,  as  amended, 
prescribes  energy  conservation 
standards  for  certain  major  household 
appliances  and  requires  the  Department 
of  Energy  (DOE  or  Department)  to 
administer  an  energy  conservation 
program  for  these  products.  The 
National  Appliance  Energy 
Conservation  Act  amendments  require 
DOE  to  consider  amending  the  energy 
conservation  standards  for  cooking 
products.  DOE  today  promulgates  this 
final  rule  to  address  the  energy 
conservation  standard  for  electric 
cooking  products  (including  microwave 
products)  and  substitute  the  term 
"cooking  products"  for  the  current, 
obsolete  term  "kitchen  ranges  and 
ovens."  EKDE  is  not  addressing  at  this 
time  gas  cooking  products  because  it  has 
not  completed  its  analysis  of  the 
relevant  issues. 

DOE  has  determined  that  there  would 
be  no  significant  conservation  of  energy 
for  electric  cooktops,  electric  self- 
cleaning  ovens  and  microwave  ovens, 
and  standards  would  not  be 
economically  justified.  Therefore,  the 
Department  will  not  add  new  standards 
for  these  products.  The  Department, 
however,  is  amending  its  regulations  to 
substitute  the  name  "kitchen  ranges  and 
ovens"  with  "cooking  products'. 
EFFECTIVE  DATE:  This  rule  is  effective 
October  8, 1998. 

ADDRESSES:  A  copy  of  the  Technical 
Support  Document  (TSD)  for  these 
products  may  be  read  at  the  DOE 
Freedom  of  information  Reading  Room, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  lE-190, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  586- 
3142,  between  the  hours  of  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Copies  of  the 


TSD  may  be  obtained  from:  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy, 
Forrestal  Building,  Mail  Station  EE-43, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585.  (202)  586-       ' 
9127. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  Epping,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-43, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585-0121,  (202) 
586-7425,  or  Eugene  MargoUs,  Esq., 
U.S.  Department  of  Energy,  Office  of 
General  Counsel,  GC-72, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  586- 
9507. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

a.  Authority 

b.  Background 

II.  Discussion  of  Electric  Cooking  Products 

Comments 

a.  Classes 

b.  Design  Options 

c.  Other  Comments 

d.  Other  Comments  Regarding  the  Draft 
Report  and  Supplemental  Analysis 

III.  Analysis  of  Electric  Cooking  Products 

Standards 

a.  Efficiency  Levels  Analyzed 

b.  Significance  of  Energy  Savings 

c.  Economic  Justification 

d.  Payback  Period 

e.  Conclusion 

rv.  Procedural  Issues  and  Regulatory  Review 

a.  Review  under  the  National 
Environmental  Policy  Act 

b.  Review  under  Executive  Order  12866, 
"Regulatory  Planning  and  Review" 

c.  Review  Under  the  Regulatory  Flexibility 
Act 

d.  Review  Under  the  Paperwork  Reduction 
Act 

e.  Review  Under  Executive  Order  12988, 
"Civil  Justice  Reform" 

f.  "Takings"  Assessment  Review 

g.  Federalism  Review 

h.  Review  Under  the  Unfunded  Mandates 

Reform  Act 
i.  Review  Under  Small  Business  Regulatory 

Enforcement  Fairness  Act  of  1996 
V.  DOJ  Views  on  the  Proposed  Rule 

I.  Introductioii 

a.  Authority 

Part  B  of  Title  m  of  the  Energy  Policy 
and  Conservation  Act  (EPCA),  P.L.  94- 
163,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA),  P.L. 
95-619,  by  the  National  Appliance 
Energy  Conservation  Act  (NAECA),  P.L. 
100-12,  by  the  National  Appliance 
Energy  Conservation  Amendments  of 
1988  (NAECA  1988),  P.L.  100-357,  and 
the  Energy  Policy  Act  of  1992  (EPAct). 
P.L.  102-486 '  created  the  Energy 


Conservation  Program  for  Consiuner 
Products  other  than  Automobiles.  The 
consumer  products  subject  to  this 
program  are  called  "covered  products." 
The  covered  products  specified  by 
statute  include  kitchen  ranges  and 
ovens.  EPCA.  §  322,  42  U.S.C.  6292. 

For  kitchen  ranges  and  ovens,  EPCA 
prescribed  an  initial  Federal  energy 
conservation  standard  effective  in  1990 
and  specified  that  the  Department  shall 
publish  a  final  rule  no  later  than  January 
1, 1992,  to  determine  if  the  1990 
standards  should  be  amended.  EPCA, 
§  325(h),  42  U.S.C.  6295(h).  Any  new  or 
amended  standard  is  required  to  be 
designed  so  as  to  achieve  the  maximimi 
improvement  in  energy  efficiency  that  is 
technologically  feasible  and 
economically  justified.  EPCA, 
§325(o)(2)(A),  42  U.S.C.  6295(o)(2)(A). 
The  Secretary  may  not  prescribe  any 
amended  standard  which  increases  the 
maximum  allowable  energy  use  or 
decreases  the  minimiun  required  energy 
efficiency  of  a  covered  product.  EPCA, 
§  325(o)(l),  42  U.S.C.  6295(o)(l). 

Section  325(o)(2)(B)(i)  provides  that 
DOE,  in  determining  whether  a  standard 
is  economically  justified,  must 
determine  whether  the  benefits  of  the 
standard  exceed  its  burdens,  based,  to 
the  greatest  extent  practicable,  on  a 
weighing  of  the  following  seven  factors: 

(1)  The  economic  impact  of  the 
standard  on  the  manufacturers  and  on 
the  consumers  of  the  products  subject  to 
such  standard; 

(2)  The  savings  in  operating  costs 
throughout  the  estimated  average  life  of 
the  covered  product  in  the  type  (or 
class)  compared  to  any  increase  in  the 
price  of,  in  the  initial  charges  for,  or 
maintenance  expenses  of,  the  covered 
products  which  are  likely  to  result  from 
the  imposition  of  the  standard; 

(3)  The  total  projected  amount  of 
energy  savings  likely  to  result  directly 
from  the  imposition  of  the  standard; 

(4)  Any  lessening  of  the  utility  or  the 
performance  of  the  covered  products 
likely  to  result  from  the  imposition  of 
the  standard; 

(5)  The  impact  of  any  lessening  of 
competition,  as  determined  in  writing 
by  the  Attorney  General,  that  is  likely  to 
result  from  the  imposition  of  the 
standard; 

(6)  The  need  for  national  energy 
conservation;  and 

(7)  Other  factors  the  Secretary 
considers  relevant. 


■  The  Energy  Policy  and  Conservation  Act,  as 
amended  by  the  National  Energy  Conservation 


Policy  Act,  the  National  Appliance  Energy 
Conservation  Act,  the  National  Appliance  Energy 
Conservation  Amendments  of  1988,  and  the  Energy 
Policy  Act  of  1992,  is  referred  to  in  this  notice  as 
the  "EPCA."  Part  B  of  Title  in  is  codified  at  42 
U.S.C.  6291  et  seq. 
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In  addition,  section  325(o)(2)(B)(iii) 
establishes  a  rebuttable  presumption  of 
economic  justification  in  instances 
where  the  Secretary  determines  that 
"the  additional  cost  to  the  consumer  of 
purchasing  a  product  complying  with 
an  energy  conservation  standard  level 
v«rill  be  less  than  three  times  the  value 
of  the  energy  savings  diuing  the  first 
year  that  the  consumer  v^Il  receive  as 
a  result  of  the  standard,  as  calculated 
imder  the  applicable  test  procediue." 

The  Etepartment  analyzes  the  merits 
of  efficiency  improvements  for  each 
class  of  product  independently.  The 
Department  applies  the  same  criteria  to 
determine  the  technological  feasibility 
and  economic  justification  of  each 
product  class,  regardless  of  fuel  type. 

b.  Background 

The  current  standard  (effective 
January  1, 1990)  states  that  kitchen 
ranges  and  ovens  with  an  electrical 
supply  cord  shall  not  be  equipped  with 
a  constant  burning  pilot  light. 

In  1990,  DOE  published  an  advance 
notice  of  proposed  rulemaking  with 
regard  to  standards  for  nine  covered 
products,  including  electric  kitchen 
ranges  and  ovens.  55  PR  39624 
(September  28, 1990)  (hermnafter 
referred  to  as  the  September  1990 
advance  notice).  The  September  1990 
advance  notice  presented  the  product 
classes  that  DOE  planned  to  analyze  and 
provided  a  detailed  discussion  of  the 
analytical  methodology  and  analytical 
models  that  the  Department  expected  to 

On  March  4, 1994,  DOE  published  a 
notice  of  proposed  rulemaking  (NOPR) 
concerning  eight  products,  including 
the  kitchen  ranges  and  ovens.  59  FR 
10464  (March  4, 1994)  (hereinafter 
referred  to  as  the  Proposed  Rule.)  The 
Department  proposed  that  the  annual 
energy  use  of  kitchen  ranges  and  ovens 
shall  be  the  sum  of  the  annual  energy 
use  of  any  of  the  following  components 
incorporated  into  the  kitchen  range  and 
oven  and  ^all  not  exceed  the  allowable 
sum  of  energy  usages  for  those 
components  listed  in  Table  1-1.  These 
proposed  standards  were  estimated  to 
save  5.9  quads. 

Table  1-1.— Proposed  Standards 
Levels  for  Kitchen  Ranges  and 
Ovens 


Table  l-i.— Proposed  Standards 
Levels  for  Kitchen  Ranges  and 
Ovens— Continued 


Kitchen  range  and  oven 
component 


1.  Electric  ovens,  seH-deaning 

2.  Electric  ovens,  non-seif- 


Annual  en- 
ergy use,  ef- 
fective as  of 

Septenit)er 
10,2001 


Kitchen  range  ar>d  oven 
component 


3;  Gas  ovens,  self-cleaning  ... 

4.  Gas  ovens,  non-^eff-dean- 
ing. 

5.  Microwave  ovens 

6.  Electric  cooktop,  coi  ele- 
ment 

7.  Electric  cooktop,  smooth 
element. 

8.  C^  cooktop 


Annual  en- 
ergy use,  ef- 
fective as  of 

Septemt)er 
1(5,2001 


1.64  MMBtu. 
1.14IMIVlBtu. 

233  kWh. 
260  kWh. 

294  kWh. 

1.71  MMBtu. 


267kWti. 
218  kWh. 


DOE  received  over  8.000  comments 
during  the  comment  period  on  the  1994 
Proposed  Rule  and  &t)m  participants  at 
the  public  hearings  held  in  Washington, 
DC  on  April  5-7, 1994  and  Jime  7-8, 
1994.  59  comments  dealt  specifically 
with  kitchen  ovens,  cooktops,  and 
microwave  ovens. 

After  reviewing  the  comments  on  the 
proposed  standards  for  kitchen 
cooktops,  conventional  ovens,  and 
microwave  ovens,  the  Department 
concluded  that  a  niunber  of  significant 
issues  were  raised  which  reqvdred 
additional  analysis.  In  1995,  the 
Department  revised  the  analyses 
regarding  kitchen  cooktops,  ovens,  and 
microwave  ovens  to  account  for  the 
comments  and  data  received  during  the 
public  comment  period.  (This  revised 
analysis  became  the  basis  for  the  1996 
Draft  Report.) 

A  moratorium  was  placed  on 
publication  of  proposed  or  final  rules 
for  appliance  efficiency  standards  as 
part  of  the  FY  1996  appropriations 
legislation.  Pub.  L.  104-134.  That 
moratorium  expired  on  September  30, 
1996. 

In  1995  and  1996,  the  Department 
conducted  a  review  of  its  process  for 
developing  appliance  energy  efficiency 
standards.  This  review  resulted  in  the 
publication  of  a  final  rule,  entitled 
"Procedures  for  Consideration  of  New 
or  Revised  Energy  Conservation 
Standards  for  Consiuner  Products" 
(hereinafter  referred  to  as  the  Process 
Rule).  61  FR  36973  Quly  15, 1996). 
Although  the  new  procedures  in  the 
Process  Rule  do  not  apply  to  this 
rulemaking  (61  FR  at  36980)  DOE  has 
employed  an  approach  consistent  with 
the  new  procediu^s  in  completing  work 
on  this  rule.  In  keeping  with  the  new 
process,  and  based  on  comments 
received  in  response  to  the  Proposed 
Rule,  DOE  distributed  for  comment  a 
Draft  Report  on  the  Potential  Impact  of 
Alternative  Energy  Efficiency  Levels  for 


Residential  Cooking  Products 
(hereinafter  referred  to  as  Draft  Report). 
The  Draft  Report  contained  DOE's 
revised  analysis,  begim  in  1995, 
examining  five  dtemative  efficiency 
levels.  The  revised  analysis  drastically 
reduced  the  amount  of  energy  which 
could  be  saved  at  each  efficiency  level. 
The  Draft  Report  was  distributed  to  a 
mailing  list  that  included  all  of  the 
commenters  on  the  proposed  rule  on 
kitchen  cooktops,  ovens,  and  microwave 
ovens  on  May  5, 1996.  (EE-«M-S-97- 
700  No.  1  and  No.  2.)  The  letter  invited 
comment  on  the  Ehaft  Report  by  no  later 
than  July  1, 1996.  During  June  and  July 
1996,  DOE  received  three  comments  on 
the  Draft  Report  and  related  issues. 

The  analysis  in  the  Draft  Report 
indicates  that  establishing  new  or 
revised  standards  for  microwave  ovens 
is  not  economically  justified  because  the 
payback  period  exceeds  the  life  of  the 
product  and  would  produce  increased 
life-cycle  costs  and  a  negative  net 
present  value.  The  analysis  in  the  Draft 
Report  and  the  comments  received 
pnnnpted  fiulher  examination  of  gas 
cooktops,  gas  ovens,  and  electric  non- 
self-cleaning  ovens.  IX)E  prepared  an 
analysis  to  supplement  the  Draft  Report 
that  focuses  exclusively  on  the  possible 
elimination  of  standing  pilot  lights  for 
gas  products  and  improving  non-self- 
cleaning  conventional  electric  ovens  by 
venting  and  insulating  them  like  self- 
cleaning  electric  ovens.  The 
supplemental  analysis  used  the  latest 
available  data  from  AHAM  regarding  the 
trends  over  time  of  shares  of  sales  of 
non-self-cleaning  conventional  ovens 
and  gas  products  with  pilot  lights.  It 
also  used  the  latest  utility  price 
forecasts  from  the  Annual  Energy 
Outlook  of  the  Energy  Information 
Administration,  AEO  97,  and  the  Gas 
Research  Institute,  GRI 97. 

In  a  Federal  Register  Notice  of  limited 
reopening  of  the  record  and  opportvinity 
for  public  comment  (63  FR  9975)  dated 
February  27, 1998,  the  Department 
reopened  the  comment  period  for 
cooKing  products  for  30  days.  This 
notice  annoimced  the  availability  of  the 
supplemental  analysis  and  gave 
indication  of  the  prescriptive  standard 
the  Department  was  inclined  to 
promulgate  in  the  final  rule.  The  notice 
also  indicated  the  Department's  intent 
to  change  the  name  of  this  rulemaking 
from  "kitchen  ranges  and  ovens"  to 
"cooking  prodiicts."  This  change  was 
made  because  the  term  "kitchen  ranges 
and  ovens"  does  not  accurately  describe 
the  products  considered  which  include 
conventional  ranges,  cooktops  and 
ovens  and  microwave  ovens. 

Due  to  a  request  by  the  American  Gas 
Association  (AGA)  for  additional  time. 
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this  notice  was  followed  by  another 
notice  reopening  the  comment  period 
through  April  28, 1998.  The  Department 
received  31  comments  in  response  to 
these  notices.  Based  on  the  comments  to 
the  Reopening  Notice  that  identified 
significant  issues  surroimding  gas 
cooking  products,  DOE  decided  to  sever 
the  electric  cooking  products  fi-om  the 
gas  cooking  products  in  this  rulemaking. 

n.  Discussion  of  Electric-Cooking 
Products  Comments 

This  section  addresses  comments  to 
the  1994  Proposed  Rule,  the  1996  Draft 
Report,  the  Supplemental  Analysis,  and 
the  1998  reopening  notice.  ^  This  section 
only  addresses  comments  relating  to 
electric  cooking  products  and  does  not 
discuss  gas  cooking  products. 

D.  Classes 

Microwave  Ovens 

D.  Wilson  (Frigidaire,  Transcript,  Apr. 
7  at  268)  commented  that  heating 
elements  are  a  utility  to  Frigidaire's 
customers  and  therefore  require  an 
additional  product  class  for  microwave 
ovens.  Les  Harris  (Sharp  Electronics 
Corporation,  Transcript,  Apr.  7  at  285- 
288)  commented  that  there  should  be 
separate  product  classes  for  the 
convection  and  browner  type 
microwave  ovens  based  on  their  specific 
utility,  as  well  as  additional  product 
classes  for  different  cavity  sizes.  Jack 
Weizeorick  (AHAM,  Transcript,  Apr.  7 
at  258-260)  also  argued  for  two  product 
classes:  conventional  microwave  ovens 
with  and  without  browning  elements. 
He  based  this  argument  on  the  test 
procedure  which  he  says  does  not 
measure  the  energy  that  the  browning 
element  absorbs  &om  the  microwaves. 
Mr.  Weizeorick  also  argued  for  a  third 
product  class  to  include  combination 
microwave/convection  ovens. 

Amana  Refrigeration.  Inc.  (No.  347  at 
6)  urged  DOE  to  define  a  specific 
product  class  for  convection/microwave 
ovens  because  of  the  brov^rning  utility 
which  causes  a  loss  of  about  four 
percentage  points  of  efficiency. 
Frigidaire  Company  (No.  544  at  2) 
submitted  that  microwave  ovens  with 
browning  elements  need  a  separate 
product  class  because  its  data  shows  the 
browner  versions  are  consistently  lower 
in  efficiency  by  2.0  percent. 


2  Comments  with  unspecified  docket  numbers 
belong  to  docket  number  EE-RM-90-201.  This 
docket  contains  the  September  1990  advance  notice 
and  the  1994  Proposed  Rule.  Docket  No.  EE-RM- 
S-97-700  conUins  the  1996  Draft  Report, 
comments  to  the  1996  Draft  Report,  comments  to 
the  1998  reopening  notice  and  the  supplemental 
analysis.  Comments  from  this  docket  are  specified 
with  Docket  number  EE-RM-S-97-700. 


Jack  Weizeorick  and  Charles  Samuels 
(APIAM.  No.  001  at  5-7}  argued  that 
DOE's  approach  of  a  single  class 
microwave  oven  is  too  simplistic 
because  there  are  certain  design 
constraints  in  the  various  type  products 
that  have  a  significant  effect  on  their 
design  and  efficiency.  They  commented 
that  the  following  design  differences  in 
microwave  ovens  justify  additional 
product  classes:  (a)  (structurally)  fixed 
ovens,  (b)  portable  ovens,  (c)  heating 
elements  in  the  oven  which  absorb 
microwave  energy,  (d)  convection  ovens 
where  the  heating  elements  are  not 
located  in  the  cooking  cavity,  and  (e) 
volume  efficiency  relationships  for 
portable  ovens  only.  Consequently, 
AHAM  recommended  the  adoption  of 
five  classes  of  microwave  ovens,  as 
follows: 

1.  Portable  Microwave  Only — Less  than 

0.8  ft  '  total  cavity  volume 

2.  Portable  Microwave  Only— 0.8  to  1.19 

ft  3  total  cavity  volume 

3.  Portable  Microwave  Only — 1.2  ft' 

total  cavity  volimie 

4.  Portable  Microwave/Thermal 

5.  Built-in  (Fixed) 

Gregg  Greulich  (Whirlpool,  No.  599  at 
5)  agreed  with  these  classes,  and  Tim 
Brooks  (Whirlpool.  EE-RM-S-97-700 
No.  6  at  2)  reiterated  in  his  1996 
comments  the  need  for  separate 
microwave  oven  classes  in  future 
rulemakings.  O.P.  Clay  (Sharp,  No.  521 
at  2).  relying  on  data  supplied  to  DOE, 
supported  at  least  three  product  classes: 
small  cavity  size,  large  cavity  size,  and 
convectionymicrowave  ovens.  CM. 
Walsh  (Thermador,  No.  622  at  1) 
recommended  that  microwave  ovens 
with  a  usable  volume  greater  than  1.75 
cubic  feet  be  put  into  a  separate  category 
that  is  excluded  bom  the  standard. 

Les  Harris  (Sh^rp  Electronics 
Corporation,  Transcript,  Apr.  7  at  287- 
288)  requested  exclusion  of  the 
microwave  standard  for  convection  and 
browner  type  microwave  ovens  because 
of  the  small  number  that  are  sold  and 
because  they  provide  a  specific  utility 
different  from  the  standard  microwave 
oven. 

The  Department  believes  more 
efficiency/cost  data  is  needed  to 
separate  the  ovens  into  separate  product 
classes.  However,  because  DOE  is  not 
promulgating  standards  for  microwave 
ovens  in  this  rule  (see  section  m.  e.),  the 
Department  does  not  believe  it  is 
necessary  to  examine  this  issue  at  this 
time. 

Commercial-type  Products  for 
Residential  Use 

L.  Durden  (Viking  Range  Corp, 
Transcript.  Apr.  7  at  180. 189, 196, 197 


and  No.  866  at  1)  requested  a  separate 
energy  classification  for  commercial- 
type  home  cooking  products.  He  argued 
that  the  replacement  alternative  for 
these  products  would  be  purely 
commercial  products  which  consimie 
large  amounts  of  energy  and  are  not  safe 
for  home  use.  A  pvirely  commercial 
range  if  placed  next  to  cabinetry  will  not 
pass  the  heat  requirements  (wiU  cause 
scorching  and  burning  of  the  cabinetry). 
Mr.  Durden  stated  that  there  is  a 
precedent  for  separate  product  classes 
for  through-the-door  service 
refirigerators  and  larger-sized  refrigerator 
fieezers,  and  consequently,  a  similar 
consideration  (separate  energy  class) 
should  be  considered  for  commercial- 
type  home  cooking  products.  G. 
Greulich  (Whirlpool,  Transcript,  Apr.  7 
at  219)  suggested  DOE  have  a  more 
specific  definition  in  regard  to 
commercial-type  versus  standard 
products.  AHAM  (AHAM.  No.  001  at 
14-15)  and  R.  Zipkin  (Russell  Range, 
Transcript,  Jun.  7  at  323)  recommended 
that  DOE  define  a  separate  product  class 
for  high-capacity  ranges. 

C.B.  Walsh  (Thermador,  No.  622  at  2- 
6)  commented  that  the  useful 
characteristics  of  the  professional  style 
range  would  have  to  be  sacrificed  in 
order  for  it  to  meet  the  best  efficiency 
levels  of  a  standard  range.  He 
commented  that  these  appliances 
should  be  categorized  as  high  capacity. 
He  said  the  definition  of  a  high  capacity 
oven  should  be  changed  from  a  volume 
of  5  or  more  cubic  feet  to  4.5  or  more 
cubic  feet  (to  include  a  professional 
oven  with  the  dimensions  of  28  inches 
wide,  14  inches  high,  and  20  inches 
deep)  and  its  bake  burner  energy 
minimum  changed  bom  30,000  BTU/h 
to  22,500  BTU/h  because  efficiency 
improvements  may  make  today's  level 
of  performance  (at  30,000  BTU/h) 
possible  with  a  burner  rated  at  25,000 
BTU/h  or  less. 

ACEEE  (ACEEE,  No.  557  at  23) 
commented  that  DOE  should  develop  a 
separate  product  class  for  commercial 
products  that  are  sold  in  limited 
quantities  in  the  residential  sector. 
Because  the  Department  is  not 
promulgating  minimum  energy 
efficiency  standards  for  cookhig 
products  in  today's  rule,  the  Department 
believes  this  comment  is  not  a  concern 
at  this  time. 

b.  Design  Options 

Oven  Door  Window 

The  Department  received  several 
comments  which  argued  there  would  be 
reduced  utility  and  a  decrease  in 
efficiency  with  this  design  option.  G. 
Greulich  (Whirlpool,  Transcript,  Apr.  7 
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at  211-212)  commented  that  more  than 
half  of  its  consumers  prefer  to  purchase 
products  with  the  window  feature  and 
those  consumers  say  it  is  an  important' 
part  of  customer  satisfaction  from  a 
utility  standpoint.  G.  Greulich 
(Whirlpool,  fto.  391  at  7)  and  D.  Karl 
Lands^om  (Battelle,  Transcript,  Apr.  7 
at  239-240  and  Transcript,  Jxm.  7  at 
292-294)  commented  that  the  1994 
proposed  standard  would  adversely 
affect  cooking  utility  and  qiiality 
because  of  the  number  of  times  the 
consumer  would  open  the  door  to  check 
the  food.  H.  Brooke  Stauffer  (AHAM, 
Transcript,  Apr.  7  at  170-172, 177) 
argued  that  the  elimination  of  the  oven 
door  window  would  not  only  reduce 
utility  but  also  is  probably  prohibited  by 
the  NAECA  Safe  Harbor  Provisions. 
AHAM  (AHAM  No.  001  at  6)  said  the 
Proposed  Rule  "violates  NAECA's  'safe 
harbor'  prohibition  against  standards 
which  result  in  significant  adverse 
utility  or  featiue  impacts  (Section  325 
(o)(4))." 

Lyn  Cook  (Independent  Home 
Economist,  No.  749  at  1)  conducted 
limited  tests  using  17  door  openings 
vnth  no  window.  She  foimd  the  cooking 
results  to  be  borderline  to  unacceptable 
in  terms  of  cooking  performance. 

Arthur  D.  Little,  Inc.  (ADL,  No.  001  at 
22-24)  commented  that  this  option  has 
a  "positive  energy  savings"  (Cram  12.49 
to  14.35  percent  for  a  standard  oven) 
and  a  "good  payback."  ADL  also 
commented,  however,  this  design 
option  "does  change  the  utility  of  the 
oven,  that  is,  consimiers  currently 
perceive  a  major  benefit  in  the  window 
option,  and  are  willing  to  pay  a 
premiiun  for  this  feature."  ADL  reported 
70  percent  of  all  units  shipped  include 
a  window. 

W.W.  Olson  (Assoc  Professor  & 
Extension  Hounng  Technology 
Specialist,  No.  736  at  1)  requested  that 
the  removal  of  the  oven  door  window 
option  be  deleted  from  the  proposed 
standard.  She  based  her  comment  on  the 
added  burden  this  design  would  place 
on  persons  with  limited  strength  or  a 
painful  grasp.  In  addition,  the 
elimination  of  the  ovra  window  would 
btuden  people  who  use  a  wide  range  of 
wheeled  assistive  devices,  frail  people 
(early  Alzheimers),  and  people  vn\h 
impaired  sense  of  smell  because  the 
wrindow  would  serve  as  an  early  visual 
warning  of  burning  or  a  fire  within  the 
oven. 

Margery  Tippie  (Redbook  Magazine. 
No.  488  at  1)  commented  that  all  baked 
goods  recipes  state  a  range  of  baking 
times,  e.g.  "bake  15  to  20  minutes,  or 
until  golden  brown".  She  said  the 
consumers  should  "begin  checking  for 
doneness  at  a  minimum  of  15  minutes 


baking  time,  and  to  proceed  until  the 
desired  degree  of  doneness  is  achieved. 
An  oven  window  helps  in  the  process." 
She  argued  that  without  the  window, 
there  would  be  constant  heat  (energy) 
loss  since  the  oven  would  be  opened  for 
frequent  checking.  Lydia  Botham  (Land 
O'Lakes,  Inc.,  No.  623  at  1)  commented 
that  this  design  option  (as  well  as 
reduced  vent  rate  and  improved  door 
seals)  may  increase  the  energy  efficiency 
of  the  oven,  but  more  testing  should  be 
done  to  ensure  consumers  are  not 
negatively  impacted. 

ACEEE  (ACIEE,  No.  557  at  23) 
commented  that  EXDE  should  exclude 
this  design  option  bom  the  analysis, 
since  it  is  just  as  likely  to  increase  as 
decrease  energy  use. 

P.  Gordon  (Marsco  Manu&cturing  Co., 
No.  595  at  1)  urged  DOE  to  consider  not 
eliminating  the  glass  in  oven  doors  as  an 
option  to  gain  energy  efficiency.  He 
commented  that  heat  reflective  glasses 
have  been  able  to  replace  a  very 
expensive  borosilicate  glass  produced  in 
Germany.  Michael  E.  Hobbs  (Marsco 
Manufacturing  Co.,  No.  865  at  1)  also 
urged  DOE  to  reconsider  this  design 
option  and  to  eliminate  it.  Senatore  Paul 
Simon,  Carol  Moseley-Braim  and 
Barbara  Boxer  (U.S.  Senate,  No.  891  at 
1,  No.  892  at  1,  and  No.  907  at  1)  also 
supported  the  argument  to  eliminate  the 
oven  door  window  design  option. 

DOE  agrees  with  the  various 
commenters  that  the  removal  of  the 
oven  door  window  may  cause  the  users 
of  the  ovens  to  open  the  doors  more 
frequently  and  therefore,  has  the 
potential  to  result  in  increased  energy 
usage.  The  opportiinity  exists  to 
improve  the  oven  door  window  in  the 
future.  A  newer,  proven  oven  window 
material  is  needed  that  has  higher 
thermal  insulation  properties,  can 
withstand  high  oven  temperatures,  and 
has  the  mechanical  strength  compatible 
with  the  other  oven  parts.  Until  such  a 
technology  is  proven,  DOE  will 
eliminate  this  design  option. 

Reduction  of  Thermal  Mass 

G.  (keulich  (Whirlpool,  Transcript, 
Apr.  7  at  217)  commented  that 
Consumer  Reports  showed  a  customer 
preference  for  the  larger  oven  cavity  and 
not  the  30  percent  smaller  oven  cavity 
which  was  assumed  in  the  TSD.  Also, 
utility  may  potentially  be  lost  because 
consumera  may  not  be  able  to  cook 
multiple  dishes  in  a  smaller  oven.  In 
addition.  Whirlpool  stated  this  design 
option  affects  product  durability, 
manufecturing  stability,  product 
resistance,  and  susceptibility  to  being 
crushed  during  transit.  Arthiu*  D.  LitUe, 
Inc.  (AHAM,  No.  001  at  21-22) 
commented  that  this  design  option  will 


improve  the  oven  efficiency,  but 
reductions  in  material  thickness  are 
very  limited.  These  limitations  are 
based  on:  the  average  porcelain 
thickness  needed  for  adequate  wall 
coverage  and  sheet  metal  thickness 
reduction  limitations  (due  to  the  use  of 
already  thin  materials.)  The  ADL 
analysis  showed  that  a  Vz  to  1  lb 
reduction  in  oven  cavity  thermal  mass 
will  reduce  oven  energy  consumption 
by  0.35  to  0.70  percent.  ACEEE  (ACEEE. 
No.  557  at  23)  commented  that  DOE 
should  exclude  this  design  option  in  the 
analysis  because  the  quality  and  life  of 
the  ovens  may  be  harmed. 

The  Department  agrees  with  all 
arguments  against  inclusion  of  this 
design  option.  Due  to  the  issues  of 
consumer  product  safety  and  structural 
integrity,  DOE  has  eliminated  reduced 
thermal  mass  as  a  design  option. 
However,  the  opportunity  exists  to 
improve  this  technology  in  the  future. 
Newer,  less  expensive  materials  or 
coatings  may  be  developed  in  the  future 
which  maintain  structural  strength, 
reduce  or  maintain  cost,  but  reduce 
thermal  mass. 

Forced  Convection 

For  electric  ovens,  G.  Greulich 
(Whirlpool,  Transcript.  Apr.  7  at  215- 
216)  commented  that  this  design  option 
would  result  in  considerable  changes  in 
consimier  utility  because  many  recipes 
are  not  easily  converted  (from  natiuvl 
convection).  The  timing  is  different  and 
"generational  recipes"  which  are 
handed  down  bom  one  generation  to 
the  next  would  not  cook  the  same  way. 
M.  Thompson  (Whirlpool,  No.  391  at 
13)  also  submitted  that  industry 
aggregate  efficiency  for  electric  self- 
clean  ovens  is  2  percent.  They  reported 
the  industry  aggregate  incremental  costs 
of  this  design  option  are  approximately 
6  to  7  times  higher  than  the  DOE  TSD 
cost  with  paylMck  periods  dramatically 
increased  (from  6  to  302  yean  for 
electric  standard  ovens  and  from  8  to 
363  years  for  electric  self-clean  ovens). 
Lyn  Cook  (Independent  Home 
Economist,  No.  749  at  2)  commented 
that  this  option  would  require  a 
revolution  in  consumer  cooking 
methods  because  it  would  dramatically 
change  the  way  oven  cooking  is  done. 

ArUiur  D.  Uttie.  Inc  (AHAM,  No.  001 
at  7-11)  commented  that  based  on  its 
evaluation  of  available  data,  information 
provided  by  manufactures,  and  oven 
thermal  analysis,  this  option  does  not 
meet  consumer  payback  requirements 
and  changes  the  utility  of  the  oven.  ADL 
concluded  that  the  overall  energy 
savings  is  less  than  8  kWh/y  as 
compared  to  DOE's  estimates  of  41 
kWh/y  and  33  kWh/y  for  self-cleaning 
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and  standard  ovens,  respectively.  The 
reported  incremental  price  increase  for 
this  option  is  $81.95  which  would  result 
in  payback  periods  of  141  and  106 
years,  respectively,  for  these  ovens. 

ACEEE  (ACEEE,  No.  557  at  23) 
commented  that  this  option  looks 
promising.  ACEEE  argued  against  the 
comment  concerning  '*old  family 
recipes"  and  said  such  recipes  may 
need  modiBcation,  but  this  problem 
could  be  solved  by  allowing  consumers 
to  turn  0^  this  feature  for  a  single  use 
at  a  time. 

The  Department  disagrees  with 
arguments  that  consumer  utility  is 
decreased.  The  consumer  is  given  the 
option  to  turn  the  forced  convection 
feature  on  or  off.  The  consumer  is 
therefore  given  the  choice  to  be  more 
energy  efficient.  The  Department 
realizes  that  certain  recipes  may  have  to 
be  modified  if  the  design  option  is  used, 
but  the  consumer  would  learn  how  to 
use  it  if  desired.  Secondly,  the 
technology  is  already  in  the 
marketplace.  DOE  recognizes  that  full 
credit  for  energy  efficiency  is  not 
realized  because  the  oven  test  procedure 
measures  energy  use  over  short  periods 
of  time.  Certain  foods  would  take  less 
time  (energy)  to  cook  with  convection, 
e.g.  approximately  3  hours  to  cook  an 
average  turkey  with  convection, 
compared  to  5-6  hours  without  it.  The 
Department  also  believes  this  reduced 
cooking  time  increases  utility  to  the 
consumer. 

Improved  Door  Seals 

M.  Thompson  (Whirlpool,  Transcript, 
Apr.  7  at  223-224)  argued  that  a  little 
bit  of  leakage  is  absolutely  critical 
especially  when  baking  to  allow  enough 
moisture  release.  Gregg  Greulich 
(Whirlpool,  No.  391  at  9)  commented 
that  this  design  option  needs  to  be 
considered  in  conjunction  with  the 
electric  standard  Reduced  Vent  Rate 
design  option  to  minimize  the  overall 
impact  on  cooking  performance.  Lyn 
Cook  (Independent  Home  Economist, 
No.  749  at  2)  also  recommended  that 
DOE  consider  the  Improved  Door  Seal 
and  Reduced  Vent  Rate  options  together 
because  both  have  an  influence  on  the 
natural  convective  air  flow  through  the 
oven  cavity.  Lydia  Botham  (Land 
O'Lakes,  No.  623  at  1)  commented  that 
this  design  option  may  increase  the 
energy  efficiency  of  the  oven,  but  more 
testing  should  be  done. 

For  standard  electric  ovens,  Arthur  D. 
Little,  Inc  (AHAM,  No.  001  at  17-18) 
analyzed  this  design  option  and 
concluded  that  it  will  have  a  very  minor 
impact  on  oven  efficiency  (from  12.15  to 
12.39  percent)  and  a  price  premium  that 
creates  a  payback  in  excess  of  10  years. 


Additionally,  the  cooking  performance 
of  the  oven  may  be  affected.  Tim  Brooks 
(Whirlpool,  EE-RM-S-97-700  No.  6  at 
2)  commented  that  improved  door  seals 
are  not  justified  because  of  insignificant 
energy  savings  (0.2%)  with  excessive 
payback — less  than  $1  saved  per  year. 
DOE  agrees  with  the  comments  that 
sufficient  air  flow  through  the  oven 
cavity  is  required  to  allow  for  proper 
heating  and  moisture  conditions  while 
cooking.  This  design  option  does  not 
call  for  elimination  of  the  air  flow  by 
improved  seals;  it  merely  states  they  can 
be  improved  "without  sealing  the  oven 
completely."  Moreover,  because  this 
design  option  was  not  contained  in  any 
standard  levels  the  Department  found  to 
be  economically  justified  in  today's 
rule,  the  Department  does  not  consider 
it  to  be  an  issue  in  this  rulemaking. 

Bi-Radiant  Oven 

Tim  Brooks  (Whiripool,  EE-RM-S- 
97-700  No.  6  at  3)  stated  that  the  50 
percent  improvement  assumption  is 
unsupported  by  facts.  He  also  noted 
technical  problems  making  this  design 
option  impractical.  The  Department 
finds  in  today's  rule  that  this  design 
option  is  not  economically  justified. 

Reflective  Surfaces 

Gregg  Greulich  (Whirlpool,  No.  391  at 
10)  said  that  this  design  option  causes 
loss  of  consumer  utility  (oven  cleaning) 
and  is  not  financially  justified.  He  also 
commented  that  industry  aggregate 
incremental  costs  of  this  design  option 
are  approximately  12  to  13  times  higher 
than  the  DOE  TSD  cost,  resulting  in  a 
152  year  payback  (Transcript,  Jun.  7  at 
339).  Tim  Brooks  (Whirlpool,  EE-RM- 
S-97-700  No.  6  at  3)  stated  that 
maintaining  highly  reflective  oven  walls 
is  impractical. 

C.B.  Walsh  (Thermador.  No.  622  at  2) 
commented  that  he  was  not  aware  of  a 
reflective  material  which  will  retain  its 
reflectivity  after  repeated  exposure  to 
pyrolytic  self-cleaning  oven 
temperatures  (850-950F).  Lyn  Cook 
(Independent  Home  Economist.  No.  749 
at  2)  commented  that  such  surfaces 
would  quickly  discolor,  and  their 
longevity  would  be  restricted.  She 
recommended  DOE  eliminate  this 
design  option.  ACEEE  (ACEEE.  No.  557 
at  23)  commented  that  E)OE  should 
exclude  this  design  option  in  the 
analysis  because  it  would  be  impossible 
to  keep  the  surfaces  clean  and  shiny, 
particularly  in  self-cleaning  ovens. 

Arthur  D.  Little.  Inc  (AHAM.  No.  001 
at  11-17)  analyzed  this  design  option 
for  electric  ovens  and  concluded:  (1) 
current  oven  utility  is  not  maintainable 
using  reflective  surfaces  (the 
characteristics  of  this  reflected  radiation 


are  different  than  the  normal  radiation 
emitted  by  the  ciirrent  cavity):  (2)  only 
modest  energy  savings  are  possible 
(from  12.15  baseline  efficiency  to  12.73 
efficiency);  and  (3)  consumer  payback  is 
long  (8.62  to  11.33  years). 

Marcia  Copeland  (Betty  Crocker.  EE- 
RM-S-97-700  No.  5  at  1)  disagreed 
with  the  statement  in  the  Draft  Report 
that  reflective  pans  are  assiuned  to  have 
no  maintenance  cost  and  could  easily  be 
maintained  by  the  consumer.  Copeland 
stated  that  Betty  Crocker's  experience 
with  consumer  testing  indicates  this 
assumption  is  incorrect  but  did  not 
provide  supporting  data.  Tim  Brooks 
(Whirlpool,  EE-RM-S-97-700  No.  6  at 
3)  concurred  and  stated  that  the  pans 
would  become  non-reflective  in  about 
one  year. 

DOE  agrees  with  the  lack  of 
sophistication  in  the  technology  to 
maintain  a  clean,  reflective  oven  surface 
or  reflective  cooktop  pans,  and  therefore 
achieve  an  energy  efficiency 
improvement,  over  the  life  of  the 
products.  Therefore,  DOE  has 
eliminated  the  improved  reflective 
surfaces  in  ovens  and  reflective  pans  for 
cooktops  as  design  options  in  this  rule. 

Oven  Separator 

Marcia  Copeland  (Betty  Crocker,  EE- 
RM-S-97-700  No.  5  at  1)  stated  that  an 
oven  separator  would  have  low 
consumer  acceptance  and  only  adds  to 
the  cost  of  the  appliance.  She  also  stated 
that  the  existence  of  a  German  model 
has  no  relevance  for  American 
consumers  but  did  not  provide  any 
reasoiung  for  this  statement.  However, 
because  the  Oven  Separator  design 
option  only  was  used  for  max  tech  and 
was  not  found  to  be  economically 
justified,  the  Department  does  not 
believe  this  issue  is  a  concern. 

Added  Insulation 

DOE  received  comments  which  said 
there  would  be  loss  of  consumer  utility 
with  this  design  option  and  that  it  is  not 
cost  effective.  D.  Horstman  (Maytag,  No. 
490  at  3)  commented  that  manufacturers 
would  be  forced  to  reduce  the  oven 
cavity  size  drastically  to  comply  with 
the  proposed  standards.  He  said  there 
would  be  less  utility  to  the  consumer 
and  insufficient  fuel  cost  savings  to 
justify  the  cost  premium.  Likewise, 
Gregg  Greulich  (Whirlpool,  No.  391  at 
11)  submitted  that  this  design  option 
will  reduce  consiuner  utility  (oven  size), 
and  result  in  an  excessive  payback 
(increase  from  5  to  8  years  for  standard 
electric  ovens  and  increase  from  11  to 
35  years  for  self-cleaning  electric  ovens). 
Whirlpool  said  this  design  option  would 
not  be  justified. 
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Arthur  D.  Little.  Inc  (AHAM.  No.  001 
at  19-21)  commented  that  its  analysis 
shows  that  although  a  2-inch  increase  in 
insulation  will  have  a  large  impact  (1.4 
percentage  points  on  a  12.15  percent 
efficiency  baseline)  on  the  oven  energy 
usage,  it  will  have  a  negative  impact  on 
the  utility  of  the  oven  and  range 
appliances.  Either  the  size  of  the  overall 
cabinet  must  increase,  or  the  oven 
cavity  volume  must  be  reduced.  In 
addition  AHAM's  comments  agreed  that 
thicker  insulation  (up  to  4  inches)  can 
achieve  a  1.4  percentage  point  increase 
in  oven  efficiency,  but  the 
implementation  of  this  design  may 
affect  the  utility  of  the  appliance  for  the 
reasons  stated  above. 

The  arguments  against  this  design 
option  Involve  reduction  of  consumer 
utility  due  to  decreased  oven  cavity 
volume,  if  the  same  oven  footprint  is 
maintained.  The  Department  has 
eliminated  this  design  option  because  it 
reduces  consumer  utility  and  results  in 
an  increase  in  the  life-cycle  cost  with  a 
negligible  decrease  in  ener^  use. 

Improved  Insulation 

Tom  Hoff  (Microtherm  Inc.,  No.  605  at 
2-4)  commented  that  his  company  has 
a  micro  porous  thermal  insulation 
which  has  significantly  higher  thermal 
insulation  capability  than  existing 
technology  and  can  be  used  in  oven  and 
range  applications. 

Maytag  (Maytag.  EE-RM-S-97-700 
No.  9  at  4)  stated  that  insulating  the 
non-self-cleaning  oven  in  a  manner 
similar  to  the  self-cleaning  oven  does 
not  improve  efficiency  in  a  cost 
justifiable  manner.  Maytag  stated  that 
the  higher  efficiency  of  the  self-cleaning 
modeU  is  not  due  solely  to  the 
difference  in  insulation  but  is  also  due 
to  the  several  panes  of  heat  reflective 
glass  in  the  door  and  the  inner  baffles. 

AHAM  (AHAM,  EE-RM-S-97-700 
No.  26  at  3)  commented  that  there  is 
nothing  in  DCK's  analysis  which 
contradicts  the  significant  evidence 
bom  manufacturers  that  further 
insulation  will  result  in  negligible 
savings  in  energy.  AHAM  commented 
that  in  order  to  attain  any  possible  real 
increase  in  efficiency,  non-self  cleaning 
products  would  have  to  undeigo  total 
door  reconstruction  (including  door 
seal,  heat  insiilating  glass)  at  great,  cost- 
prohibitive  expense. 

The  Department  did  consider  higher 
performing  insulation  (See  Draft  Report 
Table  1-9)  but  did  not  consider  the 
Microtherm  product  specifically  due  to 
a  lack  of  data,  particularly  material  costs 
and  possible  installation  or  fabrication 
cost.  The  Department  only  considered 
the  increased  performance  and  cost  of 
higher  density  fiberglass  insulation  in 


existing  cavities  and  did  not  consider 
changes  to  any  door  glass  or  inner 
baffles,  although  improved  door  seals 
were  considered  separately. 

Reduced  Vent  Size 

Gregg  Greulich  (Whirlpool.  No.  391  at 
9)  commented  that  this  design  option 
needs  to  be  considered  in  conjunction 
with  the  design  option  for  Improved 
Door  Seal  design  to  minimize  the 
overall  impact  on  cooking  performance. 
Marcia  K.  Copeland  (General  Mills,  Inc., 
No.  355  at  2)  commented  that  reducing 
oven  vent  size  will  negatively  impact 
high  moisture  foods  such  as  pound 
cake,  two-crust  fruit  pies,  roasting,  meat 
loaf,  lasagne,  and  foods  that  need  drying 
such  as  pastry,  biscuits,  and  cookies. 
The  reduced  vent  size  may  result  in 
increased  baking  time,  and  consiuners 
will  be  less  satisfied  with  the  results. 
Karen  Johnson  (Borden,  No.  560  at  1) 
supported  these  conunents.  Lydia 
Botham  (Land  O'Lakes,  No.  623  at  1) 
commented  that  this  design  option  may 
increase  the  energy  efficiency  of  the 
oven,  but  more  testing  should  be  done. 

Maytag  (Maytag,  EE-RM-S-97-700 
No.  9  at  4)  stated  that  because  vent  size 
is  designed  to  be  at  an  optimiun  for 
cooking  performance,  any  reduction  in 
size  will  affect  cooking  performance. 
Gregg  Q^ulich  (Whirlpool,  EE-RM-S- 
97-700  No.  33  at  2)  stated  that  the 
venting  Whirlpool  uses  in  self-cleaning 
ovens  is  virtually  identical  to  the 
venting  in  its  non-self-cleaning  models. 
Whirlpool's  testing  shows  that  reducing 
the  venting  will  only  serve  to  degrade 
cooking  performance  and  will  not  save 
energy. 

AHAM  (AHAM,  EE-RM-S-97-700 
No.  26  at  3)  commented  that  DOE 
erroneously  assumed  that  a  reduction  in 
the  vent  opening  of  a  non-self-cleaning 
oven  to  the  same  size  as  a  self-clean 
oven  would  resxilt  in  energy  savings. 
AHAM  commented  that  vent  openings 
are  not  automatically  larger  in  non-self- 
cleaning  ovens.  AHAM  stated  that  the 
size  of  Uie  vent  opening  is  determined 
by  several  factors,  only  one  of  which  is 
the  cleaning  type.  AHAM  commented 
that  if  a  smaller  vent  opening  were 
effectively  required  for  all  models,  the 
product  performance  would  be 
degraded  on  some  models  by  reducing 
the  moisture  loss. 

Oven  venting  is  necessary  for  the 
cooking  process,  but  reducing  the  vent 
rate  inherently  reduces  the  energy  lost 
in  the  cooking  process  and  therefore, 
increases  the  overall  efficiency  of  the 
oven.  The  Department  assumed  that 
self-cleaning  ovens  have  smaller  vents 
than  non-self-cleaning  ovens  due  to 
satiety  concerns  regarmng  air  flow 
during  the  high  temperature  cleaning 


cycle.  Since  the  venting  systems  on  self- 
cleaning  ovens  provide  satisfactory 
cooking  performance,  it  was  assumed 
that  these  reduced  vents  could 
satisfactorily  be  applied  to  non-self- 
cleaning  ovens  and  yield  an  efficiency 
improvement.  However,  this 
assumption  is  refuted  by  the  Whirlpool 
comment  that  there  is  no  difference  in 
venting  in  its  products  and  the  AHAM 
comment  that  vent  openings  are  not 
automatically  larger  in  non-self-cleaiung 
ovens.  Thus,  the  Department  has 
probably  overstated  any  energy  savings 
fiY)m  this  design  option.  In  making 
today's  determination  DOE  is  not 
considering  any  energy  savings  fix>m 
this  design  option. 

Improved  Contact  Conductance 

Arthur  D.  Little,  Inc  (AHAM.  No.  001 
at  24-27)  reported  the  results  of  its 
analysis  and  testing  on  this  design 
option  for  electric  cooktops.  Its  results 
showed  that  the  major  mechanism  for 
heat  transfer  was  physical  contact 
between  the  pot  and  coil,  not  contact 
pressure.  The  CXDE  test  procedure  uses 
an  aluminiun  block  which  may  be  flatter 
than  an  actual  cooking  pot.  ADL  stated 
it  found  minimal  real  world  efficiency 
improvements  possible.  The  Department 
agrees  that  the  heat  transfer  method  is 
a  function  of  physical  contact  and  that 
this  contact  is  influenced  by  the  flatness 
of  the  object  on  the  cooktop. 

Improved  Efficiency  of  the  Magnetron 
Power  Supply/Transformer  

Charles  Samuels  (AHAM,  Transcript. 
Apr.  7  at  51)  argued  that  the  transformer 
improvements  were  based  on  faulty 
communications  between  DOE's 
contractors  and  industry;  consequently 
DOE  has  over-estimated  the  cost  and 
eneigy  improvement  potential  and  not 
taken  into  account  the  problems  with 
product  size  and  weight  that  would  be 
caused  by  more  efficient  transformers, 
even  if  technologically  feasible. 

D.  fiusak  (Advance  Transformer 
Conlpany.  Transcript,  Apr.  7  at  272) 
commented  that  efficiency  increases  to 
96  percent  are  not  attainable  at  any 
price,  much  less  at  $5  as  stated  in  the 
TSD.  Mr.  Susak  reported  results  torn 
some  testing  that  resulted  in  a 
transformer  efficiency  of  91.4  percent 
vtrith  an  additional  cost  of  $6.45  per  unit 
and  a  paybadc  period  greater  than  six 
years.  This  improvement  was  from  only 
one  of  its  current  designs  and  should 
not  be  expected  for  all  designs.  Ckegg 
Greulich  (Whirlpool,  No.  599  at  3) 
agreed  with  the  Advance  Transformer  . 
study  and  said  that  Whirlpool's  own 
study  C(XToborates<it.  He  said  this 
design  option  should  be  dropped.  Jack 
Weizeorick,  AHAM  (April  7,  rebuttal  at 
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341-344)  commented  that  the  TSD 
reference  "(56)"  to  C.  Huene  (TSD,  Vol 
2,  App  E,  p  1-49)  was  incorrect.  Mr. 
Huene  was  contacted,  and  he  stated  he 
never  said  that  a  95  percent  efficient 
transformer  was  available  at  a  cost  of  $5. 

O.P.  Clay  (Sharp,  No.  521  at  2) 
commented  that  DOE's  provided  cost 
estimates  of  $7.90  for  the  purpose  of 
increasing  the  efficiency  of  microwave 
ovens  from  54  to  62.5  percent  cannot  be 
achieved.  Data  was  supplied  that 
showed  a  1  percent  improvement  would 
cost  $4.05,  and  achieving  an  additional 
2.5  percent  would  cost  $9.00.  Sharp 
estimated  the  three  design  options 
proposed  by  DOE  would  cost  at  least 
$13.05  and  only  increase  the  efficiency 
3.5  percent.  Sharp  urged  that  DOE  not 
include  microwave  ovens  in  the 
rulemaking  based  on  these  estimates. 

Robert  Lagoussie,  International 
Microwave  Power  Institute  (April  7,  at 
309-310)  commented  that  a  technical 
paper  by  Dr.  C.  R.  Buffler  on  an 
improved  power  supply  was 
misinterpreted  in  the  TSD.  Mr. 
Lagoussie  commented  that  the 
improvement  was  technically  but  not 
economically  feasible  in  1978,  and  it 
would  be  even  less  economically 
feasible  today.  D.  Wilson  (Frigidaire. 
Transcript,  Apr.  7  at  262-263) 
commented  that  Dr.  Buffler  reported  an 
efficiency  niunber  based  on  theory  that 
was  not  meant  to  be  a  practical  solution. 
The  commenter  reported  that  it  will  be 
difficult  to  improve  the  present 
efficiency  levels  of  45  to  50  percent 
dramatically  imless  there  are 
technological  breakthroughs. 

Clayton  Bond  (Toshiba  Corporation, 
Transcript.  Apr.  7  at  317-318) 
commented  that  his  company  had  met 
with  the  other  three  magnetron 
manufacturers  in  Japan  (there  are  none 
in  the  U.S.),  and  their  response  to  the 
proposed  standard  is  that  the  efficiency 
of  the  magnetron  can  be  increased 
marginally  (1  percent,  or  from  71  to  72 
percent),  but  the  cost  of  even  this 
marginal  improvement  would  be  cost 
prohibitive.  This  one  percent  increase  in 
efficiency  would  result  in  a  cost 
increase  of  more  than  double  the  ciirrent 
price  of  the  tube  in  this  cottntry.  Other 
concerns  were  that  it  would  take  three 
years  to  develop;  it  would  require  new 
tooling,  jigs,  and  expensive  materials, 
and  this  improved  design  would  be  sold 
only  in  the  U.S.  market  which  is  one- 
third  of  the  world  market.  Likewise, 
Gregg  Greulich  (Whirlpool,  No.  599  at  3) 
commented  that  magnetrons  produced 
today  are  71%  efficient  with  a 
maximiun  realistic  efficiency  of  72%. 
He  argued  that  this  design  option 
should  be  dropped  since  the  magnetrons 
are  as  efficient  as  possible  already. 


Dennis  Wilson,  Frigidaire  (April  7, 
rebuttal  at  345)  commented  that  an 
increased  efficiency  microwave  oven 
would  require  an  increase  in  a 
transformer  size  and  additional  costs. 
Frigidaire's  written  comments  (No.544 
at  3)  further  argued  that  the  company 
would  be  at  an  economic  disadvantage 
in  the  European  marketplace  because 
this  increased  size  would  make  the 
higher  efficiency  microwave  oven 
incompatible  with  the  common  chassis 
used  for  both  the  domestic  and  export 
markets. 

Jack  Weizeorick  and  Charles  Samuels 
(AHAM,  No.  001  at  10)  commented  that 
the  high  efficiency  transformer  would 
be  larger  and  heavier  than  the 
transformer  used  today  and  would 
result  in  an  increase  in  the  overall  size 
of  microwave  ovens  which  would  result 
in  increased  shipping  costs  since  fewer 
could  be  shipped  in  a  standard  sized 
truck  or  container. 

E.  Toomey  (Goldstar,  No.  503  at  1) 
commented  that  her  company  is 
cturently  using  a  95%  efficient 
magnetron  which  "leaves  no  room  for 
improvement."  At  present,  she  said  her 
company's  ovens  are  already  rated  at 
close  to  60%  efficiency.  ACEEE  (ACEEE, 
No.  557  at  24)  urged  DOE  to  include  the 
effects  of  the  adoption  of  European 
power  supply  standards  on  U.S. 
microwave  manufacturers. 

DOE  has  analyzed  the  data  which  was 
submitted  during  the  comment  period 
and  foimd  the  data  to  be  contradictory 
in  part.  The  comments  siunmarized 
above  indicate  technological  barriers  to 
improving  the  efficiency  of  microwave 
ovens  above  the  baseline  value  of  54 
percent.  However,  AHAM  data  (AHAM, 
No.  001  at  B-1)  reports  efficiency/cavity 
volume  and  efficiency/oven  type  which 
show  many  units  above  54  percent 
efficiency  and  a  significant  number 
above  57  percent,  thus  indicating  the 
technology  exists  to  improve  the 
efficiency  of  the  ovens.  Moreover, 
because  this  design  option  was  not 
contained  in  any  standard  levels  the 
Department  found  to  be  economically 
justified  in  today's  rule,  the  Department 
does  not  consider  it  to  be  an  issue  in 
this  rulemaking. 

Modified  Waveguide 

Jack  Weizeoride  and  Charles  Samuels 
(AHAM,  No.  001  at  11)  commented  that 
only  a  small  efficiency  improvement 
may  be  available  on  some  microwave 
ovens  by  reducing  the  length  or 
improving  the  finish  on  the  waveguides. 
Many  of  the  ovens  produced  in  1993 
already  have  these  new  featiues.  Gregg 
Greulich  (Whirlpool,  No.  599  at  3) 
agreed  with  this  comment  and  said  that 
this  design  option  should  be  dropped. 


He  also  said  that  it  is  possible  to 
increase  the  coupling  between  the 
magnetron  and  the  cavity  for  a  specific 
load  in  such  a  way  that  the  efficiency 
would  improve  for  that  specific  load. 
However,  there  were  several  significant 
disadvantages  to  this  tight  coupling 
which  he  supplied  in  his  written 
comments.  D.  Wilson  (Frigidaire,  No. 
544  at  4)  commented  that  this  design 
option  would  require  the  redesign  and 
retooling  of  the  waveguide  since  the 
waveguide  itself  is  an  integral  part  of 
the  cavity  design,  and  a  separate  part 
would  be  necessary  in  order  to  reduce 
the  material  costs.  Cost  estimates  were 
provided  in  the  written  comments,  llie 
Department  believes  these  comments 
are  well  founded.  Therefore,  this  design 
option  was  eliminated. 

Microwave  Oven  Fan  Efficiency 

Les  Harris  (Sharp  Electronics 
Corporation,  Transcript,  Apr.  7  at  282- 
284)  commented  that  the  efficiency 
inca«ase  and  associated  cost  increase 
with  the  fan  in  the  TSD  are  in  error. 
Various  options  are  listed  and 
agreement  with  the  TSD  is  possible  (at 
0.8  percent  increase),  but  the  cost 
increase  is  $7  to  $8.22,  not  $1.05  as 
stated  in  the  TSD.  This  cost  would 
significantly  extend  the  payback  period. 
Also,  the  improvement  previously 
stated  requires  an  electronically 
commuted  DC  motor,  which  has  been 
theoretically  proven,  but  not  proven  in 
practice.    . 

Jack  Weizeorick  and  Charles  Samuels 
(AHAM.  No.  001  at  11)  commented  that 
manufactiu^rs'  data  indicates  that  most 
fans  use  between  15  and  32  watts  of 
power,  but  some  use  a  high  of  75  watts. 
AHAM  supplied  data  which  shows  an 
increased  efficiency  fan,  which  uses 
15.2  watts  over  the  "standard"  fan 
which  uses  approximately  21  watts,  at 
an  additional  cost  of  $2.20.  If  an 
electronically  commuted  DC  motor  were 
used,  the  power  would  be  reduced  to 
7.7  watts  at  an  additional  cost  of  $8.25. 

D.  Wilson  (Frigidaire,  No.  544  at  4) 
commented  that  a  more  efficient  fian 
motor  could  be  manufactured  without  a 
capital  investment  but  would  require 
engineering  and  testing  to  qualify  the 
component.  The  revised  motor  is 
assumed  to  be  directly  interchangeable 
with  the  current  motor  and  not  require 
a  tooling  investment.  Cost  estimates 
were  provided  in  the  written  comments. 

Gregg  Greulich  (Whirlpool,  No.  599  at 
3)  commented  that  fians  use  about  25 
watts  and  an  efficiency  improvement  of 
10%  amoimts  to  2.5  watts.  He  stated 
this  improvement  could  possibly  double 
the  cost  of  the  fan  which  increases  the 
payback  period,  while  providing 
minimal  energy  savings.  He 
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recommended  deleting  this  design 
option. 

The  Department  incorporated  this 
data  in  the  Draft  Report  analysis  which 
showed  a  decreased  efficiency 
improvement  at  increased  cost. 

c.  Otiier  Comments 
Significance  of  Energy  Savings 

H.  Brooke  Staufier  (AHAM, 
Transcript,  Apr.  7  at  169, 170) 
commented  that  AHAM  does  not 
believe  a  performance  standard  is 
justified  because  the  amoimt  of  energy 
saved  is  insignificant.  AHAM  argued 
that  the  energy  savings  are  exaggerated 
and  the  costs  understated.  AHAM  said 
this  position  was  based  on  tests 
conducted  and  data  which  suggests  the 
costs  reported  in  the  TSD  are  one-third 
to  one-fourth  the  actual  manufacturer's 
cost  to  implement  various  design 
options.  M.  Thompson  (Whirlpool, 
Transcript,  Apr.  7  at  205.  206)  gave 
annual  cost  savings  for  various  design 
options  and  argued  that  their  collective 
savings  were  small. 

AHAM  (AHAM,  No.  001  at  6)  hirther 
commented  that  because  the  energy 
used  by  ranges  is  minor,  the  proposed 
standards  do  not  meet  the  threshold 
NAECA  criterion  that  an  amended 
standard  must  result  in  "significant 
conservation  of  energy"  under  Section 
325  (o)(3)(B).  AHAM  argued  that  the 
total  projected  energy  savings  from 
proposed  range  performance  standards 
are  so  low  that  the  standard's  benefits 
will  not  exceed  its  burdens  as  required 
under  Section  325  (o)(2)(B)(i)(ni). 

While  the  term  "significant"  is  not 
defined  in  EPCA,  the  U.S.  Court  of 
Appeals  for  the  District  of  Colimibia 
Circuit  concluded  that  Congress 
intended  the  word  "significant"  to  mean 
"non-trivial."  Natural  Resources 
Defense  Council  v.  Henington.  768  F.2d 
1355. 1373  (D.CQr.  1985).  Thus,  for 
this  rulemaking,  DOE  concludes  that  at 
each  trial  standard  level  the  estimated 
energy  savings  is  non-trivial  and 
therefore  significant. 

Life  Cycle  Costs 

D.  Karl  Landstrom  (Battelle, 
Transcript,  Apr.  7  at  233-234) 
commented  that  the  life  cycle  cost  data 
should  be  updated  by  DOE  to  use 
current  DOE  Energy  Information 
Administration  estimates  of  future  cost 
projections  rather  than  the  1991 
estimated  projections. 

Gregg  Greulich  (Whirlpool,  No.  391  at 
5)  commented  that  if  all  of  DOE's  firet 
seven  design  options  were  to  be 
incorporated  into  a  new  standard  self- 
clean  electric  range,  the  total  annual 
cost  savings  would  be  $6.47.  He  pointed 


out  that  in  1979  (when  the  FTC  first 
considered  labeling  ranges),  a  total 
annual  operating  cost  savings  difference 
of  $7.00  would  have  been  considered 
significant  by  consumers.  The  $6.47 
figiu«  translates  into  $3.33  in  1979 
dollars,  less  than  half  of  what  the  FTC 
deemed  to  be  a  significant  cost  savings 
to  consumers. 

Whiripool  (No.  391  at  6)  also 
commented  that  DOE  standards  could 
affect  eight  different  Whirlpool  product 
categories.  The  cost  of  compliance  in 
each  product  category  will  likely  be 
millions  to  many  tens  of  millions  of 
dollars.  Whirlpool  argued  that  the 
ciunulative  impact  of  adding  ranges, 
ovens,  and  cooktops,  when  coupled 
with  the  "diminutive  energy  savings," 
makes  energy  standards  for  this  product 
catMory  unjustifiable. 

The  Department  has  recalculated  life- 
cycle  costs  using  the  latest  Aimual 
Energy  Outlook  (AEO)  energy  prices 
available  at  the  time  of  the  analysis.  The 
Draft  Report  used  AEO  95  energy  prices, 
and  the  supplemental  analysis  used 
AEO  97  energy  prices.  In  addition,  the 
Gas  Research  Institute  (GRI)  97  prices 
were  used  for  a  basis  of  comparison  in 
the  Supplemental  Analysis. 

Test  Procedures 

There  were  many  comments  on  the 
test  procedures,  including  annual 
energy  consimiption.  These  comments, 
however,  were  discussed  and  resolved 
in  the  Test  Procedure  Final  Rule  for 
Kitchen  Ranges.  Cooktops.  Ovens,  and 
Microwave  Ovens.  62  FR  51976 
(October  3. 1997). 

Economic  hardship 

Joann  Prater  (MCD  Corporation, 
Transcript.  Apr.  7  at  276-277) 
commented  that  MCD  Corporation 
would  probably  go  out  of  business  if  the 
new  microwave  ruling  is  enacted  for  the 
foUovinng  reasons:  MCD  Corporation  is 
a  small,  single-line  product  company 
which  recently  invested  $SM  in  tooling 
for  a  new.  more  efficient  oven  which  is 
scheduled  to  enter  the  market  this  year. 
This  new  oven,  however,  does  not  meet 
the  new  efficiency  standard  proposed  in 
the  NOPR.  The  company  would  not  be 
able  to  capture  its  investment  during  the 
shorter  period  its  new  product  would  be 
on  the  market,  and  MCD  could  not 
retool  for  another  new  oven  to  be 
manufactured  by  the  efiiective  date  of 
the  new  standards.  She  also  commented 
that  several  assumptions  in  the  TSD  are 
incorrect.  She  maintained  that  the  cost 
to  retool  is  understated  because  the  TSD 
did  not  include  the  additional  costs  to 
redesign  features  such  as  the  power 
supply,  the  fan,  the  modified 
waveguide,  an  improved  magnetron. 


and  new  reflective  surfaces.  The  TSD 
accounts  for  only  the  wave  guide.  The 
oral  testimony  was  also  supported  by 
written  comments  (MCD  Corporation, 
No.  742  at  1-20). 

Jack  Weizeorick  and  Charles  Samuels 
(AHAM,  No.  001  at  1)  commented  that 
the  proposed  standards  for  microwave 
ovens  would  "eliminate  the  last 
remaining  U.S.  production  and  may 
concentrate  U.S.  sales  in  the  hands  of 
only  one  or  two  companies."  J.  Geary 
(Peerless-Premier  Appliance  Co.,  No. 
352  at  1)  commented  about  the  adverse 
economic  impact  and  the  potential 
lessening  of  competition  that  the 
proposed  standards  would  have  on  his 
company.  He  commented  that  DOE  and 
the  Attorney  General  had  not  adequately 
evaluated  the  impact  of  the  standards  on 
small  manufactxirers. 

D.  Horstman  (Maytag,  No.  490  at  3) 
commented  that  the  proposed 
standards,  if  enacted,  would  force 
Maytag  to  spend  millions  of  dollars  at 
its  plants  with  considerable  competitive 
disadvantage  compared  to  its  primary 
competitors.  He  said  Maytag  may  have 
to  discontinue  lower  volume  product 
lines  and  thus,  further  reduce 
competition  in  the  maiiwtplace. 

D.  Wilson  (Frigidaire,  No.  544  at  5) 
commented  that  the  economic  impact 
on  the  Dalton  Microwave  Operations 
would  be  significant  if  it  needed  to 
redesign  its  products  to  meet  the 
proposed  DOE  requirements.  He  added 
that  because  only  a  few  U.S.  companies 
continue  to  manufacture  this  product, 
the  addition  of  more  economic  burden 
will  likely  cause  the  remaining  smaller 
manufacturers  to  close  down,  allowing 
the  importers  to  completely  take  over 
the  market. 

Because  the  Department  foimd  in 
today's  rule  that  standards  for 
microwave  ovens  are  not  economically 
justified,  today's  rule  will  not  result  in 
any  economic  hardship. 

Microwave  Noise  at  Higher  Efficiency 

Robert  Lagoussie,  International 
Microwave  Power  Institute  (April  7,  at 
310-313),  RD.  Parlow  (National 
Telecommunications  and  Information 
Administration.  No.  689  at  1),  Jack 
Weizeorick  and  Charles  Samuels 
(AHAM.  No.  001  at  9-10)  commented 
that  a  microwave  oven  produces 
electronic  noise  outside  the  normal 
frequency  spectrum  of  2,400  to  2,500 
MHZ.  There  can  be  considerable 
electronic  noise  in  the  2  to  3  GHz  range 
which  affects  other  devices  (broadcast/ 
cellular  phone),  and  more  noise  is 
generated  as  the  efficiency  of  the 
microwave  increases.  The  International 
Special  Committee  on  Electromagnetic 
Interference  is  considering  a  new  noise 
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standard  this  year  which  would  reduce 
the  magnetron  noise  level  requirement 
from  85  to  99  decibels  currently  to  a 
new  standard  of  30  to  40  decibels. 
Amana  Refrigeration,  Inc.  {No.  347  at  6) 
commented  that  the  FCC  has  indicated 
that  future  requirements  for  noise 
interference  will  be  tightened 
substantially.  Amana  said  that  design 
changes  employed  to  achieve  reduced 
noise  will  reduce  the  unit's  efficiency. 

llie  National  Telecommunications 
and  Information  Administration, 
submitted  comments  on  behalf  of  U.S. 
microwave  manufacturers,  expressing 
concern  that  the  Department's  interest 
in  increasing  microwave  oven  efficiency 
may  be  counterproductive  to  efforts 
being  made  to  control  radio  noise. 
Increased  microwave  magnetron 
efficiency  could  raise  radio  noise  levels, 
thereby,  increasing  the  potential  for 
interference  (National 
Telecommunications  and  Information 
Administration,  No.  689  at  1).  The 
Department  finds  in  today's  rule  that 
this  design  option  is  not  economically 
justified;  therefore,  this  rule  will  not 
cause  increased  noise. 

Manufacturer  Impact 

In  the  Proposed  Rule,  DOE  conducted 
a  manufacturer  impact  analysis  using 
the  LBL  Manufacturer  Impact  Model 
(LBL-MIM)  as  described  in  the  TSD 
accompanying  the  1994  Proposed  Rule. 
Many  comments  were  received 
regarding  this  analysis.  In  the  revised 
analysis  which  supported  the  Draft 
Report,  the  Department  used  a  computer 
model  that  simulates  a  hypothetical 
company  to  assess  the  likely  impacts  of 
standards  on  manufacturers  and  to 
determine  the  effects  of  standards  on  the 
industry  at  large.  This  model,  the 
Manufacturer  Analysis  Model  (MAM),  is 
described  in  the  TSD.  Appendix  C 
provides  a  broad  array  of  outputs, 
including  shipments,  price,  revenue,  net 
income,  and  short-  and  long-nm  returns 
on  equity.  The  "Output  Table"  in 
Appendix  C  lists  values  for  all  these 
outputs  for  the  base  case  and  for  each 
of  the  five  standard  levels  analyzed.  It 
also  gives  a  range  for  each  of  these 
estimates.  The  base  case  represents  the 
forecasts  of  outputs  with  a  range  of 
energy  efficiencies  which  are  expected 
if  there  are  no  new  or  amended 
standards.  A  "Sensitivity  Chart"  (TSD, 
Appendix  C)  shows  how  returns  on 
equity  would  be  affected  by  a  change  in 
any  one  of  the  nine  control  variables  of 
the  model.  The  Manufacturer  Analysis 
Model  consists  of  13  modules.  The 
module  which  estimates  the  impact  of 
standards  on  total  industry  net  present 
value  is  version  1.2  of  the  Government 
Regulatory  Impact  Model  (GRIM).  The 


GRIM  was  dated  March  1, 1993  and  was 
developed  by  the  Arthur  D.  Little 
Consulting  Company  (ADL)  imder 
contract  to  AHAM,  the  Gas  Appliance 
Manufacturers  Association  (GAMA), 
and  the  Air-Conditioning  and 
Refrigeration  Institute  (i^U).  (See  TSD, 
Appendix  C  for  more  details.)  The 
results  of  this  analysis  are  reported  in 
section  m.  c.  of  today's  rule.  However, 
these  results  were  not  utilized  in 
coming  to  the  conclusions  reported  in 
section  m.  e.  All  trial  standard  levels  in 
today's  rule  were  rejected  based  on 
consumer  economics.  Therefore,  a 
revised  manufacturer  impact  analysis 
was  not  necessary. 

Rebound  Effect 

ACEEE  (ACEEE,  No.  557  at  3) 
commented  that  it  did  not  understand 
DOE'S  estimate  of  10%  reboimd  effect 
for  cooking,  because  this  reboimd  effect 
impUes  that  households  purchasing 
efficient  ranges  and  ovens  would  cook 
more. 

A  ten  percent  rebound  effect  was  not 
used  in  the  analysis.  A  rebound  effect  of 
less  than  one  percent  was  used. 

Microwave  Ovens  Not  Covered  Under 
NAECA 

Jack  Weizeorick  and  Charles  Samuels 
(AHAM,  No.  001  at  2)  argued  that 
nothing  in  the  statutory  language  of 
NAECA  required  or  indicated  that 
microwave  ovens  should  fall  within  the 
definition  of  "kitchen  ranges  and 
ovens"  in  Section  322(a)(10)  as  opposed 
to  other  covered  products. 

The  Department  has  previously 
determined  that  microwave  ovens  fall 
within  the  definition  of  "kitchen  ranges 
and  ovens."  43  FR  20108  (May  10, 
1978). 

Baseline  Values  Incorrect  in  TSD 

Jack  Weizeorick  and  Charles  Samuels 
(AHAM,  No.  001  at  7-9)  commented 
that  the  microwave  oven  baseline  value 
for  shipment  weighted  average 
efficiency  of  54.5  percent  used  in  the 
TSD  for  the  Proposed  Rule  is  based  on 
AHAM  data  of  microwave  ovens 
shipped  in  1989.  More  recent  shipment 
data  shows  a  new,  higher  value  of  55.8 
percent.  ACEEE  (ACEEE,  No.  557  at  23) 
commented  that  E)OE  should  redo  its 
analysis  after  it  reduces  the  average 
baseline  consumption  of  ovens  and 
cooktops  to  be  in  line  with  recent  data 
by  utilities  and  GRI.  The  Department 
agreed  and  incorporated  the  55.8 
percent  niunber  into  the  Draft  Report 
analysis. 

Consumer  Education  Programs 

AHAM  ( No.  001  at  16)  stated  that  two 
reports  indicated  significant  variations 


in  energy  use  among  consiuners 
preparing  identical  meals  (50  and  60 
percent  differences  respectively). 
AHAM  recommend  that  DOE  establish 
consiuner  education  programs  as  a 
national  priority  for  saving  energy,  in 
lieu  of  mandatory  product  performance 
standards.  G.  Greulich  (Whirlpool, 
Transcript,  Apr.  7  at  220)  also 
commented  that  more  emphasis  should 
be  placed  on  consumer  education  rather 
than  engineering  redesign  of  the  ranges. 
R.  Markiun  (Emerson  Electric  Co.,  No. 
366  at  5)  commented  that  much  more 
potential  energy  savings  exist  through 
consiuner  education  on  the  proper 
methods  to  achieve  maximum  cooking 
efficiency  rather  than  through 
mandatory  efficiency  standards.  Lyn 
Cook  (Independent  Home  Economist, 
No.  749  at  2)  commented  that  informing 
the  consumer  on  how  to  make  optimal 
use  of  energy  efficient  cooking  methods 
is  key  to  reducing  the  total  amount  of 
energy  used.  She  quoted  18  points  bom 
At  IhKh's  Consumer  Guide  to  Home 
Energy  Savings  which  demonstrate  how 
significant  energy  variances  can  be 
eliminated.  Mark  Krebs  (Laclede  Gas, 
E&^lM-S-97-700  No.  18  at  2) 
commented  that  the  goals  of  energy 
efficiency  and  conservation  are  more 
likely  to  be  achieved  through  facilitating 
consumer  education  rather  than  to 
simply  dictate  or  restrict  choices  of 
technology. 

The  Department  is  required  by  statute 
to  promulgate  energy  efficiency 
standards  for  cooking  products  if 
economically  justified  and  technically 
feasible.  EPCA,  §  325,  42  U.S.C.  §  6295. 
The  Department's  ENERGY  STAR® 
program  helps  to  educate  consiuners  on 
the  purchase  of  more  energy  efficient 
appliances.  The  program  is  increasing 
continually  the  list  of  products  the 
program  covers.  One  of  the  criteria  the 
program  uses  to  determine  which 
products  it  should  add  to  the  program 
is  an  evaluation  of  whether  there  is  a 
wide  range  of  energy  efficiencies  among 
the  products  in  the  marketplace. 
Because  there  are  not  a  wide  range  of 
efficiencies  for  cooking  products,  they 
have  not  been  added  to  the  Energy  Star 
program  thus  far. 

d.  Other  Comments  Regarding  the  Draft 
Report  and  Supplemental  Analysis 

Marcia  Copeland  (Betty  Crocker,  EE- 
RM-S-97-700  No.  5  at  1-3)  stated  that 
the  Draft  Report  did  not  address  the 
implication  of  the  changes  to  the 
proposed  rule  on  consumers.  She  also 
requested  DOE  provide  a  glossary  of 
terms. 

DOE  does  analyze  the  effects  of  its 
rulemakings  on  consumers.  For 
example,  the  Department  abolished  the 
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design  option  that  eliminated  the  oven 
door  window  because  of  the  adverse 
impact  it  would  have  on  consumer 
utility.  Because  today's  rule  does  not 
impose  additional  efficiency 
requirements  on  cooking  products,  the 
Department  concludes  that  today's  rule 
will  not  impact  consumers. 

The  first  time  the  Department  uses  an 
acronym,  the  Department  spells  it  out, 
for  example,  "Technical  Support 
Document  (TSD)";  then  the  Department 
uses  the  acronym  (e.g.  TSD)  throughout 
the  rest  of  the  document.  The 
Department,  however,  agrees  a  glossary 
is  a  good  suggestion,  and  the 
Department  will  provide  a  glossary  in 
the  TSD. 

Electric  Non-Self-Cleaning  Ovens 

In  the  reopening  notice  of  February 
27. 1998.  DOE  indicated  a  likelihood  of 
not  establishing  standards  for  electric 
non-self-cleaning  ovens.  Many 
commenters  supported  no  standards  for 
electric  non-self-cleaning  ovens. 
Whiripool  (Whirlpool,  EE-RM-S-97- 
700  No.  33  at  2)  stated  that  no  improved 
venting  or  insulation  for  electric  non- 
self-cleaning  ovens  would  meet  all  of 
IXDE's  minimum  economic  and  utility 
requirements  or  its  energy  savings 
requirements  under  NAECA.  Whirlpool 
supported  the  Department's  decision 
not  to  establish  performance  standards 
for  any  electric  cooking  products. 
Whirlpool  (Whirlpool,  EE-RM-S-97- 
700  No.  6  at  1)  stated  that  the  cost  of 
compliance  testing  would  be  greater 
than  the  potential  energy  savings  of  the 
design  options.  Maytag  (Maytag,  EE- 
RM-S-9  7-700  No.  9  at  4)  supported 
DOE's  conclusions  regarding  venting 
and  insulating  improvements  on  electric 
non-self-cleaning  electric  ranges. 

AHAM  (AHAM,  EE-RM-S-97-700 
No.  26  at  2)  supported  DOE's  conclusion 
that  no  standards  are  appropriate  for 
microwave  ovens  or  other  electric 
cooking  products.  AHAM  (AHAM,  EE- 
RM-S-97-700  No.  26  at  3)  also  cited 
cumulative  regulatory  burden  placed  on 
the  manufacturers  (due  to  the 
refrigerator,  h>om  air  conditioner,  and 
clothes  washer  rules)  as  another  reason 
why  standards  for  cooking  products  are 
inappropriate.     

Steve  Nadel  (ACEEE,  EE-RM-S-97- 
700  No.  32  at  2)  supported  no  new 
standard  for  electric  non-self-cleaning 
ovens.  However,  ACEEE  disagreed  with 
the  rationale  that  the  Department  cannot 
be  certain  that  all  products  if  vented  and 
insulated  like  self-cleaning  counterparts 
will  meet  a  specific  performance 
standard  because  DOE  can  never  be  sure 
that  a  specific  design  option  will  always 
achieve  a  specific  performance  level. 
DOE  could  perform  additional  testing. 


but  given  the  modest  savings  of  a 
standard,  the  burden  of  performance 
testing,  and  the  fact  that  the  rulemaking 
is  already  years  behind,  public  interest 
is  best  served  by  finalizing  a  "no 
standard"  standard  for  electric  products. 

Mark  Krebs  (Laclede  Gas,  EE-RM-S- 
97-700  No.  18  at  1)  questioned  how 
DOE  could  state  that  the  record  for 
electric  cooking  products  is  complete  if 
performance  data  on  electric  ovens  does 
not  exist.  In  the  reopening  notice  of 
February  27, 1998,  however,  the 
Department  stated  that  DOE  believed 
the  record  was  complete  for  electric 
cooktops,  electric  self-cleaning  ovens, 
and  microwave  ovens.  The  IDepartment 
did  not  state  the  record  was  complete 
for  electric  non-self-cleaning  ovens.  The 
IDepartment  issued  the  February  1998 
notice  in  order  to  complete  the  record. 

The  American  Gas  Association  (AGA, 
EE-RM-S-97-700  No.  37  at  11-12) 
commented  that  the  Department  has  not 
shown  adequate  justification  for  not 
issuing  standards  for  electric  cooking 
products.  AGA  commented  that  the 
analysis  shows  a  performance  standard 
for  electric  non-self-cleaning  ovens  is 
technologically  feasible,  economically 
justified,  and  will  save  significant 
energy.  AGA  stated  that  DOE's  argument 
that  no  performance  or  usage  data  exists 
for  these  products  (therefore  it  is 
unknown  if  they  could  meet  a 
performance  standard  with  improved 
insulation  &  venting)  would  imply  that 
DOE  would  not  pursue  standards  for 
any  NAECA  products  where  data  did 
not  already  exist.  The  National  Propane 
Gas  Association  (NPGA,  EE-RM-S-97- 
700  No.  31  at  2)  concurred  with  AGA's 
comments. 

As  discussed  under  "design  options," 
the  Department  has  received 
information  from  manufacturers 
indicating  that  their  self-cleaning  and 
non-self-cleaning  ovens  typically 
already  use  the  same  venting,  and  the 
Department  has  probably  overstated  the 
energy  savings.  The  Department  also 
believes  that  it  has  shown  adequate 
justification  (see  Section  "III.  e. 
Conclusion")  for  rejecting  standards  for 
electric  cooking  products. 

Separating  the  Rule 

Many  commenters  requested  the 
Department  split  off  certain  products 
from  this  rule  and  finalize  the  rule  for 
those  products  immediately.  AHAM 
(AHAM,  EE-RM-S-97-700  No.  26  at  2) 
commented  that  the  electric  range  and 
oven  and  microwave  oven  portion  of 
this  rulemaking  should  be  finalized 
immediately.  AHAM  stated  that  failure 
to  finalize  this  rule  has  created 
uncertainty  among  manufacturers, 
component  suppliers,  and  other  parties 


and  adversely  affects  investment  and 
redesign  decisions.  Amana  (Amana,  EE- 
RM-S-97-700  No.  38  at  1)  emphasized 
the  importance  of  finalizing  the  electric 
range  and  microwave  oven  portions  of 
the  rule  as  soon  as  possible  and 
separately,  if  necessary,  from  the  gas 
cooking  products  rule.  Amana  cited  the 
adverse  effects  the  delay  has  caused  on 
planning  and  investment.  Whirlpool 
(Whiripool,  EE-RM-S-97-700  No.  33  at 
4)  stated  that  it  has  been  waiting  eight 
years  for  a  final  rule,  which  has  not 
allowed  them  to  be  completely  free  to 
dedicate  resources  to  innovative 
consumer  features,  without  setting  them 
forth.  Consequently,  Whirlpool  urged 
DOE  to  issue  a  separate  rule  for  electric 
cooking  products  immediately. 

Sharp  (Sharp,  EE-RM-S-97-700  No. 
35  at  1)  fully  supported  DOE's 
conclusion  that  establishing  new  or 
revised  energy  conservation  standards 
for  microwave  ovens  are  not 
technologically  feasible  or  economically 
justified.  Sharp  requested  that  DOE 
separate  microwave  ovens  from  the 
other  consumer  products  identified  in 
the  notice  and  issue,  without  delay,  a 
final  determination  that  DOE  will  not 
establish  any  energy  conservation 
standards  for  microwave  ovens.  Sharp 
commented  that  such  a  final 
pronouncement  by  IXDE  will  remove  the 
lingering  uncertainty  that  has  hindered 
the  microwave  oven  industry. 

Due  to  requests  that  the  rule  be  split 
in  order  to  issue  a  final  rule  for  electric 
cooking  products  without  further  delay, 
the  Department  has  severed  the  electric 
cooking  products  from  the  gas  cooking 
products  in  this  rule. 

Energy  Rates 

Commenters  recommended  that  the 
Department  should  use  the  latest  energy 
price  forecasts  and  the  Consumer 
Marginal  Energy  Rates  (CMER)  as 
recommended  by  the  Advisory 
Committee  on  Appliance  Energy 
Efficiency  Standards  (ACAES).  Sharp 
(Sharp,  EE-RM-S-97-700  No.  35  at  2) 
commented  that  if  consumer  marginal 
energy  rates  were  used  in  the 
calculations  for  microwave  ovens,  it 
would  greatly  increase  the  payback 
period,  which  already  extends  beyond 
the  economically  acceptable  timeframe. 
AGA  (AGA,  EE-RM-S-97-700  No.  37  at 
9)  also  commented  that  DOE  should  use 
the  latest  AEO  price  projections  and  the 
energy  cost  recommendations  of  the 
ACAES.  The  National  Propane  Gas 
Association  (NPGA,  EE-RM-S-97-700 
No.  31  at  2)  concurred  with  AGA's 
comments.  Edison  Electric  Institute 
(EEI,  EE-RM-S-«7-700  No.  21  at  1) 
commented  that  the  analysis  should  be 
changed  to  show  the  results  of 
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calculations  over  a  range  of  marginal          addition,  the  Advisory  Committee  had        have  a  signifirant  impact  on  emissions, 
energy  prices,  which  would  lead  to             not  yet  made  its  recommendations  to          as  customers  choose  their  preference  of 
more  accurate  ranges  of  life-cycle-costs,      the  Department  regarding  CMER  at  the       generation  sources.  The  Department 
rather  than  using  "average"  prices.  EEI       time  the  Supplemental  Analysis  was          agrees  that  forecast  emission  rates  for 
stated  that  the  avoided  energy  cost  rates     conducted.  Furthermore,  using  these          NOx,  SO2.  and  COj  do  fall  over  time, 
using  AEO  98  are  lower  than  the  rates         lower  energy  rates  would  not  increase        Emission  rates  may  be  affected  by  -^ 
used  in  the  DOE  analysis.  EEI  also              the  likelihood  that  standards  for  electric     restructuring,  but  given  the  absence  of 
-  commented  that  discount  factors  for  this    cooking  products  would  be                         clear  indications  of  this  effect,  it  was  not 
type  of  consumer  appliance  are                   economically  justified  because  lower          iacorporated  into  the  analysis, 
probably  too  low.  In  addition,  EEI               energy  prices  would  only  increase  the 

commented  that  if  the  peak  demand           payback  period  and  decrease  the  life-          ™-  Analysis  of  Electric  Cooking 
savings  are  assuming  100%  coincidence     cycle-cost  savings.  Consequently,  the          Products  Standards 
with  utility  peak  demands,  100%                 Department  did  not  expend  the                        d     •     j   .     j    j    r 
diversity,  and  100%  load  factors,  then        resources  to  reanalyze  the  data  using              Revised  standards  for  cooking 
the  values  are  too  high  and  should  be         these  new  energy  rates.  Regarding  peak      PfO'l"'^*?  shall  be  designed  to  achieve      . 
adjusted  downward  to  reflect  actual            demand  savings,  the  Department  agrees      ^  maximum  unprovement  m  energy 
coincidence,  diversity,  and  load  factors,      with  FFI  and  did  not  assume  100                efficiency  that  is  technologically 
AHAM  (AHAM,  EE-RM-S-97-700  No.      percent  diversity,  coincidence,  or  load        Jasible  and  economically  justified. 
26  at  2)  also  commented  that  AEO  98          factors.  See  Appendix  E  of  the  General       ^°?^®  ^f  5®^*^°  statutory  criteria  are 
and  CMER  should  be  used.  AHAM              Methodology  in  the  TSD  for  a  more             addressed  below, 
stated  that  these  lower  electricity  rates        complete  explanation.                                  a.  Efficiency  Levels  Analyzed 
would  result  in  even  longer  paybacks             EEI  questioned  whether  an  energy 
for  any  possible  standard  level.                   efficiency  standard  should  discuss                 The  Department  examined  a  range  of 

The  Department  is  committed  to              emissions  and  environmental  impacts.        standard  levels  for  cooking  products, 
certain  procedures  under  the  Process          EEI  commented  that  the  Draft  Report           Table  4-1  presents  the  five  efficiency 
Rule.  61  FR  36973  (July  15.  1996).  These     dovraplays  the  reductions  in  sulfur             levels  that  had  been  selected  for 
procedures,  however,  do  not  apply             dioxide  and  nitrogen  oxide  emissions         analysis  for  the  five  classes  of  electric 
entirely  to  certain  rules  already                   fi-om  power  plants,  on  an  overall  and          cooking  products.  Level  5  corresponds 
underway.  61  FR  at  36980.  including          per  kWh  basis,  and  it  does  not  appear         to  the  highest  efficiency  level,  max  tech, 
the  cooking  products  rulemaking.  The        that  the  report  shows  a  decline  in                considered  in  the  engineering  analysis. 
Supplemental  Analysis,  conducted  m         emissions  for  the  years  2001-2030.  EEI       The  final  TSD  contains  the  informaUon 
1997.  did  use  the  most  current  energy         also  stated  that  the  impact  of                       analyzed  in  the  Draft  Report  and  the 
price  forecasts  available  at  that  time.  In      restructured  electricity  markets  could         supplemental  analysis. 

Table  4-1.— annual  Energy  Use  for  Standard  Levels  Analyzed  in  the  Proposed  Rule  for  KtrcHEN  Ranges, 

Ovens  and  Microwave  Ovens 

Product  dass 

Standard  level                                                       | 

Baseline 

1 

2 

3 

4 

5 

Electric  ovens,  self-cleaning  (kWh)  „ 

303.7 
274.9 
143.2 
234.7 
233.4 

303.7 
263.2 
143.2 
234.7 
233.4 

303.7 
251.8 
143.2 
225.2 
233.4 

303.7 
248.0 
143.2 
225.2 
233.4 

220.0 
169.6 
143.2 
???.9 
233.4 

213.7 
162.4 
132.4 
222.9 
206.4 

Electric  ovens,  non-self-cleaning  (kWh)  „ 

Microwave  ovens  (kWh)  „„. . 

Electric  cooking  top.  coil  element  (kWh)  _ 

Electric  cooking  top.  smooth  element  (kWh) 

For  analytical  purposes  the                      1.  Efficiency  Levels  Analyzed  for                analysis,  which  used  AEO  95  energy 
Department  segmented  the  above  classes    Conventional  Ovens                                    price  forecasts.  They  were  not 

rvronTK^^r-'-  .--K;?:;.^:^j™-sf    ^^^^..s.„..,^.  . 

Department  selected  a  class  of  cooking       accomplishes  energy  efficiency  '                    The  Department  selected  electric-coil 
products  as  being  representative,  or            improvement  fi-om  the  baseline  by              cooking  tops  as  being  representaUve  of 
typical,  of  each  group  of  the  product,          reduced  venting;  level  2  includes                conventional  cooking  tops.  For  electric- 
and  DOE  is  presenting  the  results  only        improved  insulation;  level  3  includes         coil  cooking  tops,  trial  standard  level  1 
for  those  representative  classes.  The           improved  seals;  level  4  provides  for  a         remains  at  the  baseline  while  levels  2 
results  for  the  other  classes  can  be  foimd    biradiant  oven;  level  5  includes  reduced     ^^  3  accomplish  energy  efficiency 
in  the  TSD  in  the  same  sections  as  those     conduction  losses,  forced  convection,         improvements  from  the  baseline  by 
referenced  for  the  representative  class.        and  an  oven  separator.                                 incorporating  improved  heating  element 
The  results  and  conclusions  for  each              For  efficiency  levels  1-3  of                      contact  conductance;  levels  4  and  5  add 
group  are  presented  separately  below.         conventional  ovens,  the  calculations  are     reflective  surfaces. 

based  on  the  supplemental  analysis.               Conventional  electric  cooktops  were 
using  AEO  97  energy  price  forecasts.           not  addressed  in  the  Supplemental 
Efficiency  levels  4-5  of  conventional          Analysis.  Values  pertaining  to  cooktops 
ovens  are  based  on  the  Draft  Report            referenced  in  today's  rule  are  based  on 
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the  Draft  Report,  which  used  AEO  95 
energy  price  forecasts. 

3.  Efficiency  Levels  Analyzed  for 
Microwave  Ovens 

The  Department  considers  all 
microwave  ovens  to  comprise  one  class. 
For  microwave  ovens,  trial  standard 
levels  1  through  4  remain  at  the 
baseline,  while  level  5  incorporates  an 
efficient  power  supply,  an  efficient  fan, 
an  efficient  magnetron,  and  a  reflective 
surface.  All  values  referenced  are  from 
the  Draft  Report,  which  used  AEO  95 
energy  price  forecasts. 

b.  Significance  of  Energy  Savings 

Under  section  325(o)(3)(B)  of  EPCA, 
the  Department  is  prohibited  from 
adopting  a  standard  for  a  product  if  that 
standard  would  not  result  in 
"significant"  energy  savings.  The 
Department  forecasted  energy 
consumption  by  the  use  of  the  Lawrence 
Berkeley  Laboratory — Residential 
Energy  Model  (LBL-REM).  See 
Appendix  B  of  the  TSD.  To  estimate  the 
energy  savings  by  the  year  2030  due  to 
revised  standards,  the  energy 
consumption  of  new  cooking  products 
under  the  base  case  is  compared  to  the 
energy  consumption  of  those  sold  under 
the  candidate  standard  levels.  For  the 
candidate  energy  conservation 
standards,  the  analysis  projects  that  over 
the  period  2001-2030,  the  following 
energy  savings  would  result  for  all 
classes  of  the  product.  See  Tables  3.3 
and  Supplemental  Table  3.16b  in  the 
TSD. 

1.  Conventional  Ovens 

Level  1—0.05  Quad' 
Level  2— 0.10  Quad  3 
Level  3— 0.03  Quad  3 
Level  4—1.68  Quad* 
Levels- 1.68Quad* 

2.  Conventional  Cooking  Tops 

Level  1—0  Quad 
Level  2—0.05  Quad 
Level  3—0.05  Quad 
Level  4—0.10  Quad 
Level  5—0.45  Quad 

3.  Microwave  Ovens. 

Level  1 — 0  Quad 
Level  2 — 0  Quad 
Level  3 — 0  Quad 
Level  4 — 0  Quad 
Level  5—0.33  Quad 

While  the  term  "significant"  is  not 
defined  in  EPCA,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 


^Calculations  are  based  on  the  supplemental 
analysis,  using  AEO  97  energy  prices. 

4  Calculations  are  based  Draft  Report  analysis, 
which  used  AEO  95  energy  prices.  They  were  not 
reanalyzed  in  the  Supplemental  analysis. 


Circuit  concluded  that  Congress 
intended  the  word  "significant"  to  mean 
"non-trivial."  Natural  Resources 
Defense  Council  v.  Herrington.  768  F.2d 
1355, 1373  (D.CCir.  1985).  Thus,  for 
this  rulemaking,  DOE  concludes  that 
each  standard  level  results  in  significant 
energy  savings. 

c.  Economic  Justification 

Section  325(o)(2)(A)  of  EPCA  provides 
seven  factors  to  be  evaluated,  to  the 
greatest  extent  practicable,  in 
determining  whether  a  conservation 
standard  is  economically  justified. 

1.  Economic  Impact  on  Manufacturers 
and  Consumers 

The  engineering  analysis  identified 
improvements  in  efficiency  along  with 
the  associated  costs  to  manufacturers  for 
each  efficiency  level  for  each  class  of 
product.  For  each  design  option,  these 
associated  costs  constitute  the  increased 
per-unit  cost  to  manufacturers  to 
achieve  the  indicated  energy  efficiency 
levels.  Manufacturer,  wholesaler,  and 
retailer  markups  will  result  in  a 
consumer  purchase  price  higher  than 
the  manufacturer  cost. 

To  assess  the  likely  impacts  of 
standards  on  manufacturers  and  to 
determine  the  effects  of  standards  on 
different-sized  firms,  the  Department 
used  a  computer  model  that  simulates 
hypothetical  firms  in  the  industry  under 
consideration.  This  model,  the 
Manufacturer  Analysis  Model  (MAM),  is 
explained  in  the  TSD.  (See  TSD, 
Appendix  C.)  The  cost  of  a  compliance 
testing  and  certification  program  is  an 
additional  impact  on  the  manufacturer. 
The  Department's  analysis,  however, 
did  not  assess  the  impact  of  this 
program  on  the  manufacturers. 

For  consumers,  measiu«s  of  economic 
impact  are  the  changes  in  purchase 
price,  annual  energy  expense,  and 
installation  costs.  The  purchase  price, 
installation  cost,  and  cumulative  annual 
energy  expense,  i.e.,  Ufe-cycle  cost,  of 
each  standard  level  are  presented  in 
Chapter  3  of  the  TSD.  Under  section  325 
of  the  EPCA,  the  life-cycle  cost  analysis 
is  a  separate  factor  to  be  considered  in 
determining  economic  justification. 

Conventional  Ovens.  The  per-unit 
increased  cost  to  manufacturers  to  meet 
efficiency  level  1  for  electric  non-self- 
cleaning  ovens  is  $1.63;  to  meet  level  2, 
the  manufacturers'  cost  increase  is 
$4.84;  level  3  is  $8.53;  level  4  is  $71.03. 
and  level  5  is  $125.94.  See  Technical 
Support  Document,  Table  1.11. 

At  those  levels  of  efficiency,  the 
consiuner  price  increase,  for  electric 
non-self-cleaning  ovens  at  level  1  is 
$3.5;  to  meet  level  2,  the  cost  increase 
is  $11;  level  3  is  $29;  level  4  is  $179, 


and  level  5  is  $314.  For  electric  non- 
self-cleaning  ovens,  the  per-unit 
reduction  in  aimual  cost  of  operation, 
including  energy  expenses  and  any 
additional  maintenance  costs,  at  level  1 
is  $1';  standard  level  2  is  $2';  level  3  is 
$2':  level  4  is  $8*.  and  level  5  is  $8*.  See 
Technical  Support  Document,  Table  4.4 
and  Supplemental  Table  4.4. 

The  Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  analyzes 
the  effects  of  the  trial  standard  levels  on 
both  the  long  run  and  short  nm  returns 
on  equity.  Short  run  return  on  equity 
refer  to  the  effect  during  approximately 
the  first  three  years,  and  long  run  return 
on  equity  refers  to  the  effects  beyond 
three  years.  The  results  (analyzed  in  the 
Draft  Report)  for  all  classes  of 
conventional  ovens  *  show  that  revised 
standards  would  have  some  effect  on  a 
prototypical  manufacturer's  short-run 
return  on  equity  with  some  decrease  at 
the  higher  standard  levels  &t)m  the 
10.53  percent  in  the  base  case.  Standard 
levels  1  through  5  are  projected  to 
produce  short-nm  retiuns  on  equity  of 
10.64  percent.  10.63  percent,  10.21 
percent,  8.85  percent,  and  5.14  percent, 
respectively.  These  standard  levels  have 
slight  impacts  on  long-run  return  on 
equity.  Standard  levels  1  through  5  are 
projected  to  produce  long-run  return  on 
equities  of  10.51  percent,  10.51  percent, 
10.35  percent,  10.33  percent,  and  9.75 
percent,  respectively.  See  Technical 
Support  Document,  Tables  5.2  and  5.8. 
Conventional  Cooking  Tops.  The  per- 
unit  increased  cost  to  manufacturers  to 
meet  the  level  1  efficiency  for  electric- 
coil  cooking  tops  is  zero,  since  this  class 
is  at  the  baseline;  to  meet  levels  2  and 

3  the  manufacturers'  cost  increase  is 
$2.28,  and  to  meet  levels  4  and  5  the 
cost  is  $5.31.  See  Technical  Support 
Document.  Table  1.6. 

At  those  levels  of  efficiency,  the 
consumer  price  increase,  for  electric- 
coil  cooking  tops  at  level  1  is 
unchanged,  since  it  is  at  the  baseline;  to 
meet  levels  2  and  3  the  cost  increase  is 
$5,  and  at  levels  4  and  5  it  is  $12.  See 
Technical  Support  Document,  Table  4.1. 

The  per-unit  reduction  in  annual  cost 
of  operation,  including  energy  expenses 
and  any  increase  in  maintenance  cost, 
for  electric-coil  cooking  tops  at  level  1 
is  unchanged  since  it  is  at  the  baseline; 
standard  levels  2  and  3  would  reduce 
operational  expenses  by  $1,  and  levels 

4  and  5  would  reduce  operational 
expenses  by  $1.  See  Technical  Support 
Document,  Table  4.1. 

The  Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  Model  results  for 


'These  values,  calculated  in  the  Draft  Report, 
were  based  on  all  classes  of  conventional  ovens, 
including  gas  ovens. 
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all  classes  of  conventional  cooking  tops 
show  that  revised  standards  would  have 
slight  impacts  on  a  prototypical 
manufacturer's  short-run  retiun  on 
equity  ^  with  some  decrease  at  the 
higher  standard  levels  bom  the  10.84 
percent  in  the  base  case.  Standard  levels 
1  through  5  are  projected  to  produce 
short-run  return  on  equities  of  11.07 
percent,  11.04  percent,  11.08  percent, 
11.02  percent,  and  9.24  percent, 
respectively.  These  standard  levels  have 
slight  impacts  on  long-run  retiun  on 
equity,  with  some  decreases  at  the 
higher  standard  levels.  Standard  levels 
1  through  5  are  projected  to  produce 
long-run  returns  on  equity  of  10.77 
percent,  10.78  percent,  10.78  percent, 
10.42  percent  and  9.71  percent, 
respectively.  See  Technical  Support 
Document,  Tables  5.1  and  5.7. 

Microwave  Ovens.  The  per-imit 
increased  cost  to  manufact\u-ers  to  meet 
efficiency  levels  1  through  4  for 
microwave  ovens  is  zero  since  these 
levels  are  at  the  baseline;  to  meet  level 
5,  the  manufacturers'  cost  increase  is 
$51.11.  See  Technical  Support 
Document.  Table  1.17. 

At  those  levels  of  efficiency,  the 
consiuner  price  increase  for  microwave 
ovens  at  levels  1  throu^  4  is  unchanged 
since  they  are  at  the  baseline;  to  meet 
level  5,  the  cost  increase  is  $66.  See 
Technical  Support  Doctunent.  Table  4.8. 

The  per-unit  reduction  in  annual  cost 
of  operation  at  levels  1  through  4  would 
not  reduce  annual  operational  expense 
since  it  is  at  the  baseline.  Standard  level 
5  would  reduce  operational  expenses  by 
$1.  See  Technical  Support  Document, 
Table  4.8. 

The  Lawrence  Berkeley  Laboratory- 
Manufacturer  Impact  McKlel  results  for 
microwave  ovens  show  that  revised 
standards  would  not  affect  a 
protot]rpical  manufacturer's  long  nor 
short-run  return  on  equity  of  3.65 
percent  in  the  base  case,  except  for  max 
tech.  Standard  levels  1  throu^  5  are 
projected  to  produce  short-run  return  on 
equities  of  3.65  percent,  3.65  percent, 
3.65  percent,  3.^5  perc«it  and  2.30 
percent,  respectively.  Standard  levels  1 
through  5  are  projected  to  produce  long- 
run  return  on  equities  of  3.65  percent, 
3.65  percent.  3.65  percent,  3.65  percent 
and  4.81  percent,  respectively.  See 
Technical  Support  Docimient,  Tables 
5.3  and  5.9. 

2.  Life-Cycle  Cost  and  Net  Present  Value 

One  measure  of  the  effect  of  proposed 
standards  on  consumers  is  the  change  in 
life-cycle  costs,  including  recurring 


*ThM«  values,  calculated  in  the  Draft  Report, 
were  based  on  all  classes  of  conventional  cooktops, 
including  gas  cooktops. 


operating  expenses,  purchase  price,  and 
installation  costs  resulting  from  the  new 
standards.  The  change  in  life-cycle  cost 
is  quantified  by  the  difference  in  the 
life-cycle  costs  between  the  base  case 
and  candidate  standard  case  for  each  of 
the  product  classes  analyzed.  The  life- 
cycle  cost  is  the  sum  of  the  purchase 
price  and  the  cumulative  operating 
expense,  including  installation  and 
maintenance  expenditures,  discounted 
over  the  lifetime  of  the  appliance.  The 
life-cycle  cost  was  calculated  for  the 
range  of  efficiencies  analyzed  in  the 
"Engineering  Analysis"  section  of  the 
TSD,  for  each  class,  in  the  year 
standards  are  imposed,  using  real 
consumer  discoimt  rate  of  six  percent. 

Conventional  Ovens.  A  life-cycle  cost 
is  calculated  for  a  imit  meeting  each  of 
the  candidate  standard  levels.  For  the 
representative  class,  life-cycle  costs  for 
non-self-cleaning  ovens  at  standard 
levels  1  and  2  are  at  or  less  than  the 
baseline  unit.  Of  the  five  candidate 
standard  levels,  units  meeting  level  2 
have  the  lowest  consimier  Hfe-cycle  cost 
for  electric  non>self-cleaning  ovens.  See 
Technical  Support  Dociunent,  Table  4.4 
-and  Supplemental  Table  4.4. 

For  tnerepresentative  class  of  electric 
ovens,  standard  level  1  would  cause 
reductions  in  life-cycle  costs  for  the 
average  consumer  of  $6.1;  ^  standard 
level  2  woidd  reduce  average  life-cycle 
costs  by  $8.0;  ^  standard  level  3  would 
result  in  an  increase  of  $6.6;  ^  level  4 
would  result  in  an  increase  of  $88.2;* 
while  standard  level  5  would  result  in 
an  increase  of  $217,1.*  See  Technical 
Support  Document,  Table  4.18  and 
Supplemental  Table  4.39. 

tne  Department  examined  the  effect 
of  different  discoimt  rates  (2,  6,  and  15 
percent)  on  the  life-cycle  cost  curves. 
See  Figure  4.4,  Table  4.4  and 
Supplemental  Table  4.4  in  the  TSD. 
Life-cycle  cost  sensitivity  to  changes  in 
energy  price  and  equipment  price  were 
analyzed.  See  Figure  4.12,  Table  4.12, 
and  Supplemental  Table  4.35  in  the 
TSD.  This  analysis  shows  that  the  life- 
cycle  cost  minimum  using  the  lowest 
State  energy  price  occurs  at  standard 
level  1  for  electric  non-self-cleaning 
ovens  but  remains  at  standard  level  2  for 
all  other  energy  prices  analyzed. 

The  Department  also  calculated 
paybacks  using  the  energy  prices 
calculated  by  die  Gas  Research  Institute 
(GRI).  The  life-cycle  cost  minimums 
resulting  from  the  GRI  projections 
remain  unchanged  fi'om  the  analysis 
using  the  AEO  price  forecasts.  The 
payback  periods  increase  slightly  for 
electric  non-sel^cleaning  ovens  using 
the  GRI  forecasts,  but  these  paybacks 
remain  well  within  the  expected  life  of 
the  product.  Therefore,  the  GRI  prices 


have  no  substantial  impact  oh  the 
outcome  of  the  standard  levels 
analyzed. 

The  net  present  value  analysis,  a 
measure  of  the  net  savings  to  society, 
indicates  that  for  all  classes  of 
conventional  electric  ovens,  standard 
levels  1-3  would  produce  a  net  present 
value  of  $0.03  bilUon  ^  to  consumers. 
The  corresponding  values  for  levels  4 
and  5  result  in  a  negative  $2.53  biUion 
and  negative  $6.23  billion, 
respectively.*  See  Technical  Support 
Document,  Table  3.6e  and 
Supplemental  Table  3.28b. 

Conventional  Cooking  Tops.  A  life- 
cycle  cost  is  calculated  for  a  unit 
meeting  each  of  the  candidate  standard 
levels.  For  the  representative  class,  life- 
cycle  costs  at  all  standard  levels,  except 
at  max  tech,  are  less  than  the  baseline 
unit  for  electric  coA  cooktops.  Of  the 
five  candidate-standard  levels,  units 
meeting  levels  2  and  3  have  the  lowest 
consumer  life-cycle  cost  for  electric  coil 
cooktops.  It  should  be  noted  that  for 
-  another  class,  electric  smooth  element 
cooking  tops,  units  meeting  the  baseline 
have  the  lowest  consumer  life-cycle 
costs.  See  Technical  Support  Dociunent, 
Tables  4.1  and  4.2. 

For  the  representative  class  of 
electric-coil  cooking  tops,  standard  level 
1  would  cause  no  change  in  life-cycle 
costs  for  the  average  consumer  since  it 
is  the  same  as  the  baseline;  standard 
levels  2  and  3  vrouM  reduce  average 
life-cycle  costs  by  $3.2,  and  standard 
levels  4  and  5  would  result  in  an 
increase  in  life-cycle  cost  of  $1.8.  See 
Technical  Support  Document,  Table 
4.15. 

The  Department  examined  the  effect 
of  different  discount  rates  (2,  6,  and  15 
percent)  on  the  life-cycle  cost  ciuves.  If 
the  discount  rate  is  increased  to  15 
percent,  the  life-cycle  cost  minimum 
occurs  at  the  baseline.  See  TSD  Table 
4.1.  Life-cycle  cost  sensitivity  to 
changes  in  energy  price  and  equipment 
price  were  analyzed.  See  Figure  4.10 
and  Table  4.10  in  the  TSD.  This  analysis 
shows  that  the  life-cycle  cost  minimum 
using  the  lowest  State  energy  price 
drops  to  standard  level  1  for  electric  coil 
cooktops  but  remains  unchanged  for  all 
other  energy  prices  analyzed.  The  life 
cycle  cost  minimum  remains  unchanged 
for  the  highest  State  energy  price,  except 
for  the  case  including  both  the  highest 
State  energy  price  and  the  highest 
equipment  price,  the  LCC  mininmim 
occurs  at  max  tech.  Consequently,  high 
state  energy  prices  have  no  effect  on  the 
standard  levels  analyzed  unless 
equipment  prices  are  also  high. 

The  net  present  value  analysis,  a 
measure  of  the  net  savings  to  society, 
indicates  that  for  all  classes  of 
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conventional  electric  cooking  tops, 
standard  level  1  would  produce  a  zero 
net  present  value;  standard  levels  2  and 
3  would  produce  a  net  present  value  of 
$0.03  billion,  while  standard  levels  4 
and  5  would  produce  negative  net 
present  vdues  of  $0.09  billion  and  $3.10 
billion,  resi>ectively.  See  Technical 
Support  Document,  Table  3.6b. 

Wcrowave  Ovens.  A  life-cycle  cost  is 
calculated  for  a  unit  meeting  each  of  the 
candidate  standard  levels.  Of  the  five 
candidate  standard  levels,  units  meeting 
the  baseline  had  the  lowest  consumer 
life-cycle  cost  for  microwave  ovens.  See 
Technical  Support  Dociunent,  Table  4.8. 
Standard  levels  1  through  4  would 
cause  no  reductions  in  life-cycle  costs 
for  the  average  affected  consumer,  since 
they  are  the  same  as  the  baseline  for 
microwave  ovens.  Standard  level  5 
would  increase  average  life-cycle  costs 
by  $56.7.  See  Technical  Support 
Document,  Table  4.22. 

The  Department  examined  the  effect 
of  different  discount  rates  {2. 6,  and  15 
percent)  on  the  life-cycle  cost  curves 
and  generally  found  little  impact.  Life- 
cycle  cost  sensitivity  to  changes  in 
energy  price  and  equipment  price  were 
analyzed.  See  Figure  4.14  and  Tables 
4.14  in  the  TSD.  This  analysis  shows 
little  impact. 

The  net  present  value  analysis,  a 
measure  of  the  net  savings  to  society, 
indicates  that  for  microwave  ovens, 
standard  levels  1  through  4  would 
produce  a  zero  net  present  value  to 
consumers.  The  net  present  value  for 
level  5  is  a  negative  $4.67  billion.  See 
Technical  Support  Document,  Table 
3.6g. 

3.  Energy  Savings 

EPCA  requires  DOE  to  consider  the 
total  projected  energy  savings  that  result 
from  revised  standards.  The  Department 
forecasted  energy  consumption  through 
the  use  of  the  LBL-REM.  (See  Appendix 
B  of  the  TSD  for  a  detailed  discussion 
of  the  LBL-REM.)  See  section  m.  b.  in 
today's  rule  for  the  energy  savings  of  all 
efficiency  levels. 

4.  Lessening  of  Utility  or  Performance  of 
Products 

In  establishing  classes  of  products  and 
design  options,  the  Department  tried  to 
eliminate  from  consideration  any  design 
option  that  would  result  in  degradation 
of  utility  or  performance.  Thus,  a 
separate  class  with  a  different  efficiency 
standard  was  created  for  a  product 
where  the  record  indicated  that  the 
product  included  a  utility  or 
performance-related  feature  that  affected 
enragy  efficiency.  Five  separate  classes 
were  analyzed;  see  Table  4-1  in  today's 
rule.  In  this  way,  the  Department 


attempted  to  minimize  the  impact  of 
amended  standards  on  the  utility  and 
performance  of  conventional  ovens, 
conventional  cooking  tops,  and 
microwave  ovens. 

5.  Impact  of  Lessening  of  Competition 

The  Energy  Policy  and  Conservation 
Act  directs  the  E>epartment  to  consider 
the  impact  of  any  lessening  of 
competition  that  is  likely  to  result  from 
the  standards,  as  determined  by  the 
Attorney  General. 

In  a  letter  dated  September  16. 1994, 
the  Department  of  Justice  (DOJ) 
expressed  concern  about  the  effects  the 
stsuidards  proposed  in  the  1994 
Proposed  Rule  might  have  on  industry. 
DOJ  concluded  that  it  is  likely  that 
competition  in  the  manufacture  and  sale 
of  commercial/ professional-style  or 
high-end  ranges  and  ovens  will  be 
eliminated  if  the  proposed  standards  are 
adopted.  The  Department  of  Justice  also 
concluded  that  there  is  a  possibility  that 
the  proposed  standard  could  force  one 
or  more  firms  out  of  the  manufacture  of 
standard  ranges  thus  lessening 
competition.  (DOJ.  No.  840  at  5.)  The 
September  16, 1994,  letter  is  printed  at 
the  end  of  today's  rule. 

The  Department  of  Justice  comments 
were  based  on  the  standards  proposed 
in  the  1994  Proposed  Rule.  Because 
today's  rule  is  not  promulgating  new 
standards,  there  will  not  be  significant 
adverse  effects  on  industry. 

6.  Need  of  the  Nation  To  Save  Energy 

Enhanced  energy  efficiency  improves 
the  Nation's  energy  security,  strengthens 
the  economy,  and  reduces  the 
environmental  impacts  of  energy 
production. 

7.  Other  Factors 

Decreasing  fiiture  energy  demand  as  a 
result  of  standards  will  decrease  air. 
pollution. 

Conventional  Ovens.^  Standards 
would  result  in  a  decrease  in  nitrogen 
oxide  (NOx)  emissions.  For  standard 
level  1.  over  the  years  2000  to  2030.  the 
total  estimated  NOx  reduction  would  be 
approximately  11.000  tons.  For  standard 
levels  2-5,  die  estimated  reductions 
would  be  approximately  23.000  tons. 


15,000  tons,  227,000  tons',  and  227.000 
tons,  respectively. 

The  estimated  decreased  need  to 
control  SOx  over  the  years  2000  to  2030 
would  be  12,000  tons,  25.000  tons. 
17,000  tons,  and  250,000  tons  for  levels 
1-5,  respectively. 

Another  consequence  of  the  standards 
would  be  the  reduction  of  carbon 
dioxide  (CO2)  emissions.  For  standard 
level  1,  over  the  years  2000  to  2030,  the 
total  estimated  CO2  reduction  would  be 
approximately  6  million  tons.  For 
standard  levels  2-5,  the  estimated 
reductions  would  be  13  million  tons,  8 
million  tons,  126  milUon  tons,  and  126 
million  tons,  respectively. 

Conventional  Cooking  Tops.* 
Standards  would  results  in  a  decrease  in 
nitrogen  oxide  (NOx)  emissions.  For 
stan(krd  level  1,  over  the  years  2000  to 
2030,  the  total  estimated  NOx  reduction 
would  be  zero.  During  this  time  period, 
there  would  be  no  reduction  of  NOx 
emissions  emitted  by  power  plants.  For 
standard  levels  2-5.  the  reductions 
would  be  approximately  9,000  tons, 
9,000  tons.  18,000  tons,  and  80,000  tons, 
respectively. 

"rhe  estimated  decreased  need  to 
control  SOx  over  the  years  2000  to  2030 
would  be  11.000  tons,  11,000  tons, 
22,000  tons,  and  99,000  tons  for  levels 
2-5.  respectively. 

Another  consequence  of  the  standards 
would  be  the  reduction  of  carbon 
dioxide  (CO2)  emissions.  For  standard 
level  1.  over  the  years  2000  to  2030.  the 
total  estimated  062  reduction  would  be 
zero  because  this  standard  level  is  at  the 
baseline.  During  this  time  period,  there 
would  be  no  reduction  of  CO2  emissions 
emitted  by  power  plants  in  the  United 
States.  For  standani  levels  2-5,  the 
reductions  would  be  approximately  4 
million  tons,  4  milUon  tons,  8  million 
tons,  and  36  million  tons,  respectively. 
Microwave  Ovens:  Standards  would 
result  in  a  decrease  in  nitrogen  oxide 
(NOx)  emissions.  For  standard  levels  1 
through  4,  over  the  years  2000  to  2030, 
the  total  animated  NOx  reduction 
would  be  zero.  During  this  time  period, 
those  levels  of  efficiency  improvement 
would  cause  no  reduction  of  NOx 
emissions  from  power  plants  in  the 


^The  emissions  calculated  in  the  Draft  Report 
Tables  7.6-7.10  ware  based  on  both  gas  and  electric 
ovens.  However,  bt>m  the  emissions  reductioiu  for 
standard  levels  1  and  2  (for  which  gas  ovens  are  at 
the  bMeline),  the  emission*  reductions  per  quad 
can  be  appcodmatad  tor  electric  ovens  over  the 
yoata  2000  to  2030.  These  approximations  axe  75 
milUon  tons  CO2  per  quad.  135,000  ton*  NOx  par 
quad,  and  150,000  tons  SO2  per  quad.  Decreaaa*  in 
SO2  emission*  will  not  occur  because  the  Qaan  Air 
Act  places  a  ceiling  on  SO2  emission*  that  will  be 
met  under  any  regulatory  regime.  Theiefoce,  these 
reductions  should  be  inteiprated  as  reduced  costs 
to  ele^ricity  gananton  for  cootroUing  SO*. 


*The  emissions  calculated  in  the  Draft  Report 
Tables  7.1-7.5  were  based  on  both  gas  and  electric 
cooktops.  However,  from  the  emissions  reduction* 
for  (tandard  level  2  (for  which  ga*  cooktops  are  at 
the  baseline),  the  emissions  reductions  per  quad 
can  be  approximated  far  electric  cooktops  over  the 
jrear*  2000  to  2030.  Thaaa  approximation*  are  80 
million  ton*  CO2  per  quad.  180,000  ton*  NOx  par 
quad,  and  220.000  ton*  SOi  per  quad.  Decrease*  in 
SO]  amiaaions  will  not  occur  because  the  Clean  Air 
Act  place*  a  ceiling  on  SOi  emissions  that  will  be 
met  under  any  regulatory  regime.  Therefore,  these 
reduction*  should  be  interpreted  as  reduced  costs 
to  electricity  generators  for  controlling  SO2. 
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United  States.  For  standard  level  5,  the       of  the  energy  savings  that  the  consumer 

reduction  would  be  48.000  tons.  The  will  receive  during  the  first  year.  See 

highest  peak  annual  reduction  of  these       Table  4.18  and  Supplemental  Table  4.43 

levels  would  be  0.08  percent.  See  Tables    in  the  TSD. 

7.11-7.15  in  the  TSD.  Energy  associated 

with  these  standards  would  also  reduce      TABLE    4-2. — PAYBACK    PERIODS    OF 

the  costs  associated  with  SOx  DESIGN  OPTIONS  (YEARS)  FOR  NON- 

compliance".  •   .     ,  SELF-CLEANING  CONVENTIONAL 

Another  consequence  of  the  standards        0\/fn<> 

would  be  the  reduction  of  carbon 

dioxide  (CO3)  emissions.  For  standard 

levels  1  through  4,  over  the  years  2000 

to  2030,  the  total  estimated  CO2 

reduction  would  be  zero.  During  this 

time  period,  there  would  be  no 

reduction  of  CO2  emissions  emitted  by 

power  plants  in  the  United  States.  For 

standard  level  5,  the  reduction  would  be 

25  million  tons.  The  highest  peak 

annual  reduction  of  these  levels  would  Conventional  Cooking  Tops.  Table  4- 

be  0.06  percent.  3  presents  the  payback  periods  for  the 

efficiency  levels  analyzed  for  the 
representative  class  of  conventional 
cooking  tops.  For  electric  cooktops, 
none  of  the  trial  standard  levels  satisfies 
the  rebuttable  presumption  test,  i.e.,  the 
additional  price  of  piut:hasing  a  product 
will  be  less  than  three  times  the  value 
of  the  energy  savings  that  the  consumer 
will  receive  during  the  first  year.  See 
Table  4.15  in  the  TSD. 


Standard 
level 

Payback 
period 

1  „ 

34  0 

2 

36.5 

3 

4 

a  14.5 
*22 

♦36 

d.  Payback  Period 


If  the  increase  in  initial  price  of  an 

appliance  due  to  a  conservation 

standard  would  repay  itself  to  the 

consumer  in  energy  savings  in  less  than 

three  years,  then  it  is  presumed  that 

such  standard  is  economically 

jusUfied.'o  EPCA.  §  325(o)(2)(B)(iii),  42 

U.S.C.  §6295(o)(2)(B)(ui).  This 

presumption  of  economic  justification 

can  be  rebutted  upon  a  proper  showing.      JABLE    4-3.— PAYBACK    PERIODS    OF 

^u^^  M*l!^  ^°\^^  presumption  DESIGN  OPTIONS  (YEARS)  FOR  CON- 

^e^iSS^glTtliraS'^d  r  *"  -^^ONAL  COOKING  TOPS 

economically  justified.  Id. 

Conventional  Ovens.  Table  4-2 

presents  the  payback  periods ' '  for  the 

efficiency  levels  analyzed  for  the 

representative  class  of  conventional 

ovens.  For  electric  ovens,  none  of  the 

trial  standard  levels  satisfies  the 

rebuttable  presiunption  test,  i.e.,  the 

additional  price  of  purchasing  a  product 

will  be  less  than  three  times  the  value  Microwave  Ovens.  Table  4-^  presents 

the  payback  period  for  the  efficiency 

levels  analyzed  for  microwave  ovens. 
For  microwave  ovens,  none  of  the  trial 
standard  levels  satisfies  the  rebuttable 
presumption  test,  i.e.,  the  additional 
price  of  purchasing  a  product  will  be 
less  than  three  times  the  value  of  the 
energy  savings  that  the  consumer  will 
receive  during  the  first  year.  See  Table 
4.22  in  the  TSD. 


Standard 
level 

Payback 
perkxl 

2  zzzzzzzzzzzzz 

3 

4  

5 

N/A 
6.5 
6.5 
13 
13 

*Doa«ases  in  SO2  unissioiu  will  not  occur 
because  the  Clean  Air  Act  places  a  ceiling  on  SO] 
emissions  that  will  be  met  under  any  regulatory 
regime.  Therefore,  these  reductions  should  be 
interpreted  as  reduced  costs  to  electricity  generators 
for  controlling  SO2.  For  microwave  ovens  at 
standard  levels  1  through  4,  over  the  years  2000  to 
2030,  the  total  estimated  SO2  reduction  would  be 
zero.  For  standard  level  5,  the  need  to  control  S02 
would  be  reduced  by  an  estimated  53,000  tons. 

■"For  this  calculation,  the  Department  calculated 
cost-of-operation  based  on  the  DOE  test  procedures. 

Therefore,  the  consumer  is  assumed  to  be  an  Taq,  p     aa p  a  vRArif     PCDinnci     r»c 

•average"  consumer  as  defmod  by  the  DOE  test  Z~     *♦-*•      rAYBAOK     rERIODS     OF 

procedures.  Consumers  who  use  the  products  less  DESIGN       OPTIONS       (YEARS)       FOR 

than  the  test  procedure  assumes  will  experience  a  MICROWAVE  OVENS 

longer  payback  while  those  who  use  them  more 

than  the  test  procedure  assumes  will  have  a  shorter 

payback. 

■ '  These  payback  periods  are  weighted  averages. 
They  compare  the  portion  of  the  projected 
distributions  of  designs  in  the  base  case  that  are  less 
efHcient  than  the  standard  level  to  the  design  at  the 
standard  level.  Designs  with  energy  consumption  at 
or  below  the  standard  level  are  not  affected  by  the 
standard  and  are  excluded  &om  the  calculation  of 
impacts. 


Standard 
level 

Payback 
period 

1  

2 

3.„ 

4 _ „ 

5 

N/A 
N/A 
N/A 
N/A 
79 

e.  Conclusion 

1.  Product  Name  Change 

The  Department  is  rhanging  the  name 
of  this  product  from  "kitchen  ranges 
and  ovens"  to  "cooking  products."  This 
change  is  made  because  the  term 
"kitchen  ranges  and  ovens"  does  not 
accurately  describe  the  products 
considered  which  include  microwave 
ovens,  conventional  ranges,  cooktops, 
and  ovens.  To  be  consistent  with  this 
change,  the  Department  is  adding  a 
regulatory  definition  of  "cooking 
products"  that  is  the  same  as  the 
existing  definition  of  "kitchen  ranges 
and  ovens"  to  Title  10  CFR  Part  430.2. 

2.  Standards 

Section  325(o)(2)(A)  of  the  Act 
specifies  that  the  Department  must 
establish  standards  that  "achieve  the 
maximiun  improvement  in  energy 
efficiency  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified."  EPCA, 
§  325(o)(2)(A).  Technologically  feasible 
design  options  are  "technologies  which 
can  be  incorporated  in  commercial 
products  or  in  working  prototypes."  10 
CFR  Part  430,  Appendix  A  to  Subpart  C, 
4(a)(4)(i).  A  standard  level  is 
economically  justified  if  the  benefits 
exceed  the  burdens.  EPCA. 
§325(o)(2)(B)(i). 

A  maximum  technologically  feasible 
(max  tech)  design  option  was  identified 
for  each  class  of  cooking  products.  The 
max  tech  levels  were  derived  by  adding 
energy-conserving  engineering  design 
options  to  the  baseline  imits  for  each  of 
the  respective  classes  in  order  of 
decreasing  consumer  payback.  A 
complete  discussion  of  each  max  tech 
level,  and  the  design  options  included 
in  each,  is  found  in  the  Engineering 
Analysis  in  the  TSD,  Chapter  1.  Table  5- 
1  presents  the  Department's  max  tech 
performance  levels  for  all  classes  of  the 
subject  products: 

TABLE  5-1  .—Cooking  Products 
Maximum  Technologically  Fea- 
sible Levels 


Product  dass 

Annual  er>- 

ergy  use 

Electric  oven,  seif-deanirig 

213.7 

kWh. 

Electric  oven,  non-self^deaning .. 

162.4 

kWh. 

Microwave  oven 

1324 

kWh. 

Electrk:  cooktop.  coil  element 

229.9 

kWh. 

Electric  cooktop,  smooth  element 

206.4 

kWh. -- 

AOtXBA 


T?..J-_..I     D. 
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Accordingly,  DOE  first  considered  the 
max  tech  level  of  efficiency,  i.e., 
standard  level  5. 

Conventional  Ovens  '2.  Of  the 
standard  levels  analyzed,  level  5  will 
save  the  most  energy  (1.68  quads 
between  2000  and  2030).  In  order  to 
meet  this  standard,  the  Department 
assumes  that  the  representative  class  of 
conventional  ovens  will  incorporate 
improved  door  seals,  reduced  venting, 
increased  and  improved  insulation, 
forced  convection,  an  oven  separator, 
would  be  biradiant  and  have  reduced 
conduction  losses.  However,  the 
payback  at  this  standard  level  of  36 
years  for  the  representative  class 
exceeds  the  19-year  product  life.  At  this 
standard  level,  all  classes  have 
increased  life-cycle  costs  and  negative 
net  present  value.  The  Department 
therefore  concludes  that  the  burdens  of 
standard  level  5  for  conventional  ovens 
outweigh  the  benefits,  and  DOE  rejects 
the  standard  level. 

The  next  most  stringent  standard  level 
is  standard  level  4.  This  standard  level 
is  projected  to  save  1.68  quads  of 
energy.  In  order  to  meet  this  standard, 
the  E)epartment  assumes  that  the 
representative  class  of  conventional 
ovens  will  incorporate  improved  door 
seals,  reduced  venting,  increased  and 
improved  insulation,  and  would  be 
biradiant.  However,  for  the 
representative  class  the  payback  at  this 
standard  level  is  22  years.  This  standard 
level  increases  the  life-cycle  costs  for 
both  classes  of  electric  ovens.  In 
addition,  this  standard  level  results  in  a 
negative  net  present  value  for  all  classes 
of  conventional  ovens.  The  Department 
therefore  concludes  that  the  burdens  of 
standard  level  4  for  conventional  ovens 
outweigh  the  benefits,  and  DOE  rejects 
the  standard  level. 

The  next  most  stringent  standard  level 
is  standard  level  3.  This  standard  level 
is  projected  to  save  0.03  quad  of  energy. 
In  order  to  meet  this  standard,  the 
Department  assumes  that  all 
conventional  electric  ovens  incorporate 
improved  door  seals,  reduced  venting, 
and  improved  insulation.  The  paybadk 
at  this  standard  level  is  14  years.  This 
standard  level  increases  the  lifie-cycle 
costs  for  the  representative  class  of 
electric  ovens.  The  Department 
therefore  concludes  that  the  burdens  of 
standard  level  3  for  conventional  ovens 
outweigh  the  benefits,  and  DOE  rejects 
the  standard  level. 

The  next  most  stringent  standard  level 
is  standard  level  2.  In  the  Supplemental 


■>  Standard  levels  1-3  were  reanalyzed  in  the 
Supplemental  Analysis  (which  used  AEO  97  energy 
forecasts),  and  standard  levels  4-5  were  not 
reanalyzed  and  are  based  solely  on  the  Draft  Report, 
using  AEO  95. 


Analysis  prepared  in  Fall  1997, 
standard  level  2  was  projected  to  save 
0.1  quad  of  energy.  In  order  to  meet  this 
standard,  the  Department  assumes  that 
the  representative  class  of  conventional 
ovens  will  incorporate  reduced  venting 
and  improved  insulation.  However,  the 
savings  estimates  the  Department  used 
were  based  on  the  assumption  that 
efficiency  gains  could  be  achieved  by 
reducing  the  vent  rate  and  improving 
the  type  of  insulation  used.  As 
discussed  in  section  "11.  Discussion  of 
Comments,  reduced  vent  size"  the 
Department  has  determined  that  there 
may  not  be  energy  savings  from  reduced 
venting.  Thus,  in  order  to  evaluate  the 
energy  savings  and  consumer  impacts  of 
improved  insulation  only,  the 
Department  has  considered  the 
incremental  differences  between  trial 
standard  level  1  (which  consisted  of 
reduced  venting)  and  trial  standard 
level  2  (which  adds  improved 
insulation).  Thus,  standard  level  1 
essentially  becomes  the  baseline  for  this  , 
evaluation.  Excluding  the  effects  of 
reduced  venting  on  standard  level  2 
lowers  the  energy  savings  fix)m  the 
reported  0.1  quad  to  approximately  0.05 
quad,  reduces  the  life-cycle  cost  savings 
from  the  reported  $6  to  approximately 
to  $2,  and  increases  the  payback  to  from 
the  reported  6.5  years  to  approximately 
9  years  (compared  to  the  expected  lifie 
of  19  years).  Additionally,  because 
aurently  ovens  are  not  labeled  or  tested 
for  energy  consumption  and  therefore 
performance  data  on  specific  ovens  does 
not  exist,  it  is  unknown  whether  all 
non-self-cleaning  electric  ovens  would 
meet  a  specific  performance  standard  by 
the  addition  of  insulation  alone. 
Consequently,  there  is  a  risk  that  in 
order  to  bring  some  electric  non-self- 
cleaning  ovens  into  compliance  with  a 
performance  standard,  manufacturera 
would  need  to  use  additional  design 
options.  The  analysis  found  no  other 
design  options  to  be  cost  effective.  The 
additional  cost  would  be  passed  on  to 
consumers.  DOE  .could  perform 
additional  testing  on  electric  non-self- 
cleaning  ovens,  but  given  the  modest 
savings  (.05  quad),  the  burden  of 
performance  and  a  certification 
program,  as  well  as  the  adverse 
manufacturer  and  consumer  impacts  for 
ovens  that  might  not  achieve  a 
performance  standard  by  using 
insulation  alone,  DOE  concluded  that 
the  burdens  of  standard  level  2 
outweigh  the  benefits,  and  DOE  rejects 
the  standard  level. 

The  next  most  stringent  standard  level 
is  standard  level  1.  In  the  Supplemental 
Analysis  prepared  in  Fall  1997, 
standard  level  1  was  projected  to  save 


0.05  quad  of  energy.  In  order  to  meet 
this  standard,  the  Department  assumes 
that  the  representative  class  of 
conventional  ovens  will  incorporate 
reduced  venting.  As  discussed  in  the  — 
"comments"  section,  the  Department 
has  determined  that  there  would  likely 
not  be  any  energy  savings  from  standaid 
level  1.  Therefore,  the  E)epartment 
rejects  standard  level  1. 

Conventional  Cooking  Tops  ".  Of  the 
standard  levels  analyzed,  level  5  will 
save  the  most  energy  (0.45  quad 
between  2000  and  2030).  In  order  to 
meet  this  standard,  the  Department 
assumes  that  the  representative  class  of 
conventional  cooking  tops  will  have 
reflective  siu-faces  and  would  have 
improved  element  contact  conductance. 
At  this  standard  level,  all  classes  have 
increased  life-cycle  costs  and  negative 
net  present  value.  The  Department 
therefore  concludes  that  the  burdens  of 
standard  level  5  for  conventional 
cooktops  outweigh  the  benefits,  and 
DOE  rejects  the  standard  level. 

The  next  most  stringent  standard  level 
is  standard  level  4.  This  standard  level 
is  projected  to  save  0.1  quad  of  energy. 
In  order  to  meet  this  standard,  electric- 
coil  cooking  tops  would  have  improved 
element  contact  conductance  and 
reflective  surfaces.  However,  this 
standards  level  results  in  a  negative  net 
pres«it  value  and  increased  life-cycle 
costs  for  the  representative  class  of 
conventional  cooktops.  The  Department 
therefore  concludes  that  the  burdens  of 
standard  level  4  for  conventional 
cooktops  outweigh  the  benefits,  and 
DOE  rejects  the  standard  level. 

The  next  most  stringent  standard  level 
is  standard  level  3.  In  order  to  meet  this 
standard,  electric-coil  cooking  tops 
would  have  improved  element  contact 
conductance.  Ttus  standard  level  is 
projected  to  save  the  average  consiuner 
approximately  $3  over  the  life  of  the 
product,  using  AEO  95  energy  price 
forecasts.  This  standard  level  is 
projected  to  save  0.05  quad  of  energy; 
however,  the  Department  has  concerns 
as  to  whether  this  energy  saving  will  be 
realized.  Cooktops  are  somewhat  unique 
in  that  they  are  completely  controlled 
by  the  consumer.  They  are  not 
thermostatically  controlled,  as  are 
refiigerators,  nor  do  they  operate  in  a 
cyclical  mode  like  a  dishwasher.  They 
are  operated  for  an  amount  of  time 
determined  by  the  consumer  to 
complete  a  cooking  task.  Given  the 
small  relative  efficiency  improvement  of 
this  design  level,  4.3  percent,  the 


"Cooktops  and  microwave  ovens  were  not 
reanalyzed  in  the  Supplemental  Analysis,  therefore 
they  are  based  solely  on  the  Draft  Report,  using 
AEO  95  energy  forecasts. 
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savings  would  only  be  realized  if 
consumers  reduced  their  cooking  times 
by  4.3  percent.  While  this  is 
theoretically  possible,  especially  for 
cooking  tasks  that  have  a  possible 
definite  end  point  such  as  boiling  water 
or  melting  butter  which  would  occur  4.3 
percent  faster,  it  seems  highly 
questionable  that  consumer  behavior 
would  change  for  the  majority  of 
cooking  tasks  to  perform  them  in  4.3 
percent  less  time.  The  savings  do  not 
occur  unless  this  consiuner  behavior 
change  takes  place.  Given  the 
questionable  nature  of  the  energy 
savings,  the  Department  believes  that 
the  burdens  of  a  testing  and  certification 
program  and  the  possible  manufacturer 
impacts  for  cooktops  that  might  not 
achieve  a  performance  standard 
outweigh  the  benefits  of  the  standard. 
The  Department  concludes  that  the 
burdens  of  standard  level  3  for 
conventional  ^oktops  outweigh  the 
benefits,  and  EXDE  rejects  the  standard 
level. 

Standard  level  2  is  identical  to 
standard  level  3  for  electric  cooktops, 
and  standard  level  1  is  at  the  baseline. 
Consequently,  the  Department  is  not 
issuing  a  standard  for  conventional 
cooktops  because  the  burdens  outweigh 
the  benefits  for  all  standard  levels 
analyzed. 

Micmwave  Ovens  ".  Of  the  standard 
levels  analyzed,  level  5  will  save  the 
most  energy  (0.33  quad  between  2000 
and  2030).  In  order  to  meet  this 
standard,  the  Department  assumes  that 
all  microwave  ovens  will  incorporate 
reflective  surfaces  and  more  efficient 
power  supplies,  fans,  and  magnetrons. 
However,  the  payback  at  this  standard 
level  of  79  years  exceeds  the  10-year 
product  life.  In  addition  this  level 
produces  increased  life-cycle  costs  and 
a  negative  net  present  value.  The 
Department  therefore  concludes  that  the 
burdens  of  standard  level  5  for 
microwave  ovens  outweigh  the  benefits, 
and  DOE  rejects  the  standard  level. 

Standard  levels  1  through  4  are  at  the 
baseline.  The  Department  is  not  issuing 
a  standard  for  microwave  ovens  because 
the  biu'dens  outweigh  the  benefits  for  all 
standard  levels  analyzed. 

After  carefully  considering  the 
analysis,  the  Department  is  not  issuing 
a  standard  for  electric  cooking  products 
because  the  Department  believes  the 
burdens  outweigh  the  benefits  for  all 
standard  levels  and  all  classes  of  these 
products. 


IV.  Procedural  Issues  and  Regulatory 
Review 

a.  Review  Under  the  National 
Environmental  Policy  Act 

In  issuing  the  proposed  rule,  the 
Department  prepared  an  Environmental 
Assessment  (EA)  (DOE/EA-0819)  that 
was  published  within  the  Technical 
Support  Document  for  the  ProfKised 
Rule.  (DOE/EE-0009,  November  1993.) 
The  environmental  effects  associated 
with  various  standard  levels  were  found 
to  be  not  significant,  and  a  Finding  of 
No  Significant  Impact  (FONSI)  was 
published.  59  FR  15869  (April  5, 1994). 
Because  the  Department  is  not  issuing 
now  a  new  standard  for  these  products, 
there  are  no  environmental  impacts 
associated  with  today's  rule. 

b.  Review  Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review" 

Today's  rule  has  been  determined  not 
to  be  a  "significant  regulatory  action." 
as  defined  in  section  3(f)  of  Executive 
Order  12866.  "Regulatory  Planning  and 
Review"  (58  FR  51735),  and  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

c.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  081980 
(Pub.  L.  96-354),  5  U.S.C.  601  et  seq.. 
requires  an  assessment  of  the  impact  of 
regulations  on  small  businesses  imless 
an  agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
businesses  and  other  small  entities. 
Because  the  Department  is  not  issuing  a 
new  standard,  this  final  rule  will  not 
have  significant  economic  impact  on 
manufactiuers  of  cooking  products.  DOE 
certifies  that  today's  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

d.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  record  keeping 
requirements  are  imposed  by  this 
rulemaking.  Accordhigly,  no  Office  of  . 
Management  and  Budget  clearance  is 
required  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 

e.  Review  Under  Executive  Order  12988, 
"Civil  Justice  Reform" 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  eliminate  drafting 
errors  and  ambiguity;  (2)  write 


regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
afiiscted  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensiue  that  the  regulation:  (1)  clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  efiiect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  imder  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  apphcable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  EKDE  reviewed  today's  final  rule 
under  the  standards  of  section  3  of  the 
Executive  Order  and  determined  that,  to 
the  extent  permitted  by  law,  the  final 
regulations  meet  the  relevant  standards 
of  Executive  Order  12988. 

/.  "Takings"  Assessment  Review 

It  has  been  determined  pursuant  to 
Executive  Order  12630,  "Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,"  53  FR  8859  (March  18, 1988) 
that  this  regulation  would  not  result  in 
any  takings  which  might  require 
compensation  under  tiie  Fifth 
Amendment  to  the  United  States 
Constitution. 

g.  Federalism  Review 

Executive  Order  12612,  "Federalism," 
52  FR  41685  (October  30, 1987)  requires 
that  regulations,  ndes,  legislation,  and 
any  other  policy  actions  be  reviewed  for 
any  substantial  direct  effect  on  States, 
on  the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient, 
substantial  direct  effects,  then  Executive 
Order  12612  reqmres  preparation  of  a 
federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  regulation  or  a  rule.  The 
Department  finds  that  this  final  rule  will 
not  have  a  substantial  direct  effect  on 
State  governments. 


dftn.<ift 
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h.  Review  Under  the  Unfunded 
Mandates  Reform  Act 

With  respect  to  a  proposed  regulatory 
action  that  may  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  of  $100  million  or  more 
in  any  one  year,  section  202  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  requires  a  Federal  agency  to 
publish  estimates  of  the  resulting  costs, 
benefits  and  other  effects  on  the 
national  economy.  2  U.S.C.  1532(a),  (b). 
Under  section  205  of  UMRA,  the 
Department  is  obligated  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a  written 
statement  under  section  202  is  required. 
DOE  is  required  to  select  from  those 
alternatives  the  most  cost-effective  and 
least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule 
imless  DOE  publishes  an  explanation 
for  doing  otherwise  or  the  selection  of 
such  an  alternative  is  inconsistent  with 
law.  This  final  rule  does  not  impose  a 
Federal  mandate  on  State,  local,  or  tribal 
governments  or  on  the  private  sector. 

J.  Review  Under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

Consistent  with  Subtitle  E  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C.  801-808, 
DOE  will  submit  to  Congress  a  report 
regarding  the  issuance  of  today's  final 
rule  before  the  effective  date  set  forth  in 
the  outset  of  this  notice.  The  report  will 
state  that  it  has  been  determined  that 
this  rule  is  not  a  "major  rule"  as  defined 
by  5  U.S.C.  804(a). 

V.  Department  of  Justice  Views  on  the 
Proposed  Rule. 

■  September  16, 1994 

Honorable  Christine  A.  Ervin 

Assistant  Secretary  for  Energy  Efficiency,  and 
Renewable  Energy,  United  States 
Department  of  Energy,  Forrestal 
Building,  1000  Independence  Ave.,  S.W., 
Washington,  D.C.  20585 

Dear  Ms.  Ervin: 

By  letter  dated  March  14, 1994,  the 
Department  of  Energy  ("DOE")  transmitted  to 
the  Attorney  General  a  Notice  of  Proposed 
Rulemaking  (59  FR  10464)  addressing  energy 
standards  for  eight  classes  of  household 
appliances.  Those  classes  are:  room  air 
conditioners,  water  heaters,  direct  heating 
equipment,  mobile  home  furnaces,  kitchen 
ranges  and  ovens,  pool  heaters,  fluorescent 
lamp  ballasts  and  television  sets.  Section  325 
of  the  Energy  Policy  and  Conservation  Act, 
as  amended  in  1992  (42  U.S.  C.  6295),  ("the 
Act:)  requires  the  Attorney  General  to 
determine  the  impact,  if  any,  of  any  lessening 
of  competition  likely  to  result  from  the 
proposed  standards.  This  letter  contains  the 


competitive  impact  determination  of  the 
Department  of  Justice.  ("Department") 

Summary 

The  evidence  available  to  the  Department 
does  not  indicate  that  any  significant 
lessening  of  competition  is  likely  to  result 
from  the  imposition  of  the  proposed 
standards  for  mobile  home  furnaces  and  pool 
heaters  contained  in  the  Notice.  For 
television  sets,  fluorescent  lamp  ballasts  and 
professional-style  or  high-end  kitchen  ranges 
it  is  the  Department's  judgement  based  on  the 
available  evidence  that  significant 
anticompetitive  effects  are  likely  to  occur. 
For  electric  water  heaters  the  evidence 
indicates  that  a  signiticant  anticompetitive 
effect  could  take  place  if  sufficient  time  is  not 
permitted  firms  to  develop,  produce  and 
market  products  complying  with  the  new 
standard.  For  microwave  ovens,  oil-fired 
water  heaters,  room  air  conditioners,  and 
direct  heating  equipment  the  evidence 
indicates  that  anticompetitive  effects  could 
result;  the  Department  is  unable  on  the  basis 
of  the  available  evidence  to  determine 
whether  such  effects  are  likely.  Finally,  the 
evidence  indicates  that  the  ciunulative  effects 
of  these  and  other  regulatory  standards  could 
be  to  lessen  competition  in  certain  markets 
for  household  appliances. 

In  preparing  these  comments  the 
Department  has  considered  the  Notice,  the 
Technical  Support  Document  (TSD)  prepared 
by  Lawrence  Berkeley  Laboratory,  written 
conmients  and  oral  conmients  collected  by 
the  department  in  the  time  allowed  and 
without  the  benefit  of  compulsory  process. 

Discussion 

Adoptioif  of  standards  requiring  greater 
energy  efficiency  in  household  appliances 
could  affect  comp>etition  in  a  number  of 
ways.  First,  by  raising  the  cost  of  appliances 
and  reducing  design  and  feature  choices, 
standards  may  lower  demand.  If  standards 
impose  costs  on  manufecturers  thatt:an  not 
be  passed  to  consumers  they  can  lower 
manu&ctiuers'  rates  of  return.  Either  one  or 
both  of  these  effects  could  cause 
manufacturers  to  exist  the  market  with  the 
effect  of  lessening  competition  and  raising 
prices.  Second,  imposition  of  standards  may 
lessen  or  discourage  competition  in  the 
design  and  development  of  new  product 
features  or  technologies;  such  competition 
benefits  consiuners  and  the  economy. 

The  record  in  this  proceeding  raises  many 
factual  issues  relating,  among  other  things,  to 
the  technical  feasibility  of  certain  standards, 
their  economic  impact  on  manufacturers  and 
consumers  and  consumer  reaction  to  the 
changes  in  products  that  they  might  require. 
In  numerous  instances,  industry 
representatives  and  technical  consultants 
retained  by  them  have  challenged 
assumptions  and  conclusions  in  the  Notice 
and  TSD.  The  Department  is  not  in  a  position 
to  resolve  many  of  these  contested  issues  on 
the  basis  of  the  available  record.  Accordingly, 
in  some  instances,  the  Department  is  unable 
to  reach  a  conclusion  about  the  impact  of  the 
proposed  standards  on  competitioti. 

Fluorescent  Lamp  Ballasts 

One  technical  issue  that  has  been  raised  is 
whether  the  pio{>osed  standards  for 


fluorescent  lamp  ballasts  are  attainable  with 
currently  available  technology.  Numerous 
ballast  manufacturers  assert  that  in  many 
instances  they  are  not  The  Department 
concludes  that  the  doubts  raised  about  the 
technical  feasibility  of  the  standards  are 
serious  and  affect  a  substantial  number  of 
ballast  classes.  Thus,  if  the  proposed 
standards  were  adopted  some  or  all 
manufacturers  would  likely  have  to  cease  the 
production  of  many  products  and 
competition  in  the  sale  of  those  products 
would  cease  or  diminish. 

Teleriaion  Sets  and  Related  Technologies 

1.  The  weight  of  available  evidence  is  that 
adoption  of  the  pro[>osed  standard  for 
television  sets  could  force  all  or  many 
manufacturers  to  revise  their  products  to 
lessen  the  numl)er  and  quality  of  their 
features.  Many  in  the  industry  contend  that 
the  only  way  to  produce  products  that  will 
comply  with  the  standard  would  be  to  reduce 
or  eliminate  features  that  consume  electricity 
such  as  brighter  pictures,  remote  control, 
picture-in-picture,  improved  sound  and  in- 
set program  guides  and  other  featiires 
presently  being  developed.  Development  and 
marketing  of  product  improvements  and  new 
features  has  been  an  important  factor  driving 
competition  in  the  market  for  television  sets. 
Reducing  or  retarding  the  development  of 
such  features  could  substantially  reduce 
demand  for  sets,  retard  development  and 
refinement  of  technology,  and  reduce  utility 
of  the  product 

Manufacturers  might  attempt  to 
circumvent  the  proposed  standard  by  letting 
features  "migrate" — incorporating  them  in 
units  to  be  sold  separately  or  packaged  with 
television  sets.  It  is  claimed  that 
disaggregating  features  in  this  manner  vrill 
decrease  overall  television  energy  efficiency. 
There  is  evidence  that  it  could  also  lessen 
competition  because  the  development  and 
marketing  of  features  in  such  attached  units 
could  be  costly  and  cimibersome.  among 
other  things  encountering  receivers  that 
receive  cable  signals. 

There  is  evidence  that  the  proposed 
standard  for  television  sets  could  affect 
competition  in  other  markets. 
Representatives  of  the  television  industry 
assert  that  as  the  "Information  Highway" 
develops  television  manufacturers  intend  to 
expand  the  capabilities  of  their  products  to 
include  new  features  to  enable  them  to  serve 
as  in-home  devices  for  data  transmission  and 
communication.  They  argue  that  the  TV 
receiver,  already  located  in  virtually  every 
American  home,  could  be  a  uniquely 
efficient  vehicle  for  the  introduction  of  new 
data-processing  and  conununication  devices. 
The  Department  does  not  make  final 
judgement  on  this  contention  but  does 
conclude  that,  given  the  apparent  difficulties 
in  the  marketing  of  new  features  as  part  of 
attached  units,  the  standard  is  likely  to  retard 
the  development  of  technology  and  inhibit 
the  ability  of  television  manufacturers  to 
compete  with  computer  manufacturers  and 
other  in  the  development  of  new 
technologies  and  features  for  the  Information 
Highway. 
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Professional-Style  and  Standard  Ranges 

The  Notice  proposes  a  single  set  of 
standards  for  gas  ovens  and  cooking  tops  in 
household  ranges.  There  is  substantial 
evidence  that  one  category  of  home  range 
cannot  be  manufactured  to  meet  these 
proposed  standards  without  losing  so  much 
of  its  distinct  characteristics  that  it  is  no 
longer  marketable.  Professional-style  or  high- 
eiid  ranges  are  products  designed  to  provide 
some  of  the  performance  characteristics  of 
professional  or  restaurant  ranges  for  home 
kitchens.  Some  of  these  characteristics  which 
differentiate  them  from  standard  kitchen 
ranges,  such  as  high  performance  burners 
and  ovens,  involve  considerably  more  energy 
consumption  than  do  standard  ranges;  the 
special  uses  and  appeal  of  these  products, 
and  their  premium  in  price,  depends  in  good 
measure  on  these  features.  Representatives  of 
the  range  industry  assert  that  high-end  ranges 
cannot  be  modified  to  comply  with  the 
proposed  standards  without  giving  up  so 
much  of  the  special  features  of  the  product 
that  they  are  no  longer  marketable.  The 
Department  concludes  that  it  is  likely  that 
competition  in  the  manufocture  and  sale  of 
these  products  will  be  eliminated  if  the 
proposed  standards  are  adopted. 

While  not  as  strong  as  the  evidence  relating 
to  professional  style  ranges  there  is  evidence 
challenging  the  conclusions  in  the  TSD  that 
the  proposed  standards  for  standard  gas  and 
electric  range  ovens  and  cooking  tops  will 
not  require  significant  retooling  or  redesign 
and  will  have  not  more  than  minimal  impact 
on  manufacturers'  long  run  rates  of  return  on 
equity.  The  Association  of  Home  Appliance 
Manufecturers  contends  that  the  standard 
could  have  a  destructive  impact  on  the  range 
industry.  It  and  various  range  manufacturers 
claim  that  design  options  suggested  in  the 
TSD  are  not  effective  and  that  compliance 
would  -require  substantial  investment  in    * 
redesign  and  retooling.  The  Association  also 
insists  that  suppliers  of  equipment  and 
technology  necessary  to  comply  may  not  be 
able  to  resp>ond  simultaneously  and  evenly  to 
range  manufacturers,  a  problem  that  could 
impose  a  competitive  handicap  on  some 
range  manufect\irers. 

A  range  manufacturer  has  commented  that 
compliance  with  the  standard  cold  seriously 
weaken  it  and  its  ability  to  compete.  There 
is  also  evidence  that  the  cumulative  costs  of 
compliance  with  this  standard  and  with 
othor  and  future  appliance  standards  could 
induce  or  force  "full  line"  appliance 
manufacturers  to  exit  one  or  more  of  the 
markets  that  they  serve.  The  range  market  is 
concentrated  and,  while  there  is  conflicting 
evidence,  the  Department  conchides  that 
there  is  a  possibility  diat  this  proposed 
standard  could  force  one  or  more  finns  out 
of  the  manufacture  of  standard  ranges  thus 
lessening  competition. 

Microwave  Ovens 

The  Notice  and  the  TSD  conclude  that  the 
proposed  standard  fior  microwave  ovens  will 
not  involve  any  substantial  redesign  or 
retooling  by  manufacturers  and  will  have 
little  impact  on  their  long  run  retiuns  on 
equity.  Representatives  of  the  industry 
strongly  chalienge  these  conclusions.  For 
example,  a  representative  of  MCD 


Corporation  has  testified  that  compliance 
with  the  standard  would  require  that  her 
company,  a  manufacturer  of  microwaves, 
make  large  investments  in  retooling,  and 
would  threaten  its  viability.  The  Association 
of  Home  Appliance  Manufacturers  contends 
that  the  standard  will  in  all  likelihood 
eliminate  all  U.S.  Production  of  microwaves 
and  concentrate  U.S.  sales  in  the  hands  of 
one  or  two  companies.  The  Department  is  not 
in  a  position  to  resolve  all  of  the  contested 
technical  and  financial  issues  but  concludes 
that  this  proposed  standard  could  force  some 
significant  producers  from  this  concentrated 
market  and  substantially  lessen  competition 
in  it. 

Room  Air  Conditioners 

The  Notice  and  TSD  conclude  that  this 
proposed  standard  will  not  involve 
substantial  redesign  or  retooling  and,  while 
it  may  produce  some  reductions  in  the  short 
run,  will  have  little  or  no  effect  on 
manufacturers'  long  run  returns  on  equity. 
This  conclusion  has  been  challenged  by  firms 
in  the  industry.  There  is  evidence  that  some 
of  the  design  options  suggested  in  the  Notice 
are  less  effective  and  more  costly  than  the 
TSD  assumes  and  that  manufacturers  may, 
among  other  things,  need  to  redesign  the 
chassis  of  some  classes  to  comply  with  the 
standard.  Such  redesigns  could  add  to  unit 
installation  costs,  make  units  larger  and  more 
cumbersome  to  install,  and  otherwise  depress 
demand.  There  is  evidence  that  at  least  one 
product,  the  five  thousand  BTU  unit,  may 
cease  to  be  manufactured  if  the  standard  is 
adopted.  There  are  also  unresolved  issues 
about  such  matters  as  the  availability  and 
efficacy  of  some  design  options  suggested  in 
the  TSD.  The  Department  is  not  able  to 
resolve  these  issues  but  concludes  that  the 
standard  could  have  a  substantial  negative 
impact  on  demand  and  rates  of  return,  and 
cause  one  or  more  firms  to  cease  the 
manu&ctura  and  sale  of  some  of  these 
products,  thus  lessening  competition. 

Direct  Heating  Equipment 

Manufacturers  of  direct  heating  equipment 
contend  that  this  standard  will  seriously 
depress  demand  for  their  product  and  likely 
force  some,  {lerhaps  all,  manufacturers  out  of 
this  business.  Among  other  things,  they 
contend  that  the  TSD  substantially 
underestimates  the  added  costs  of 
manufacture,  and  also  the  added  installation 
costs  for  venting  and  wiring,  that  will  be 
required.  They  insist  that  consumer  cost 
increases  will  seriously  depress  demand  for 
their  product  and  that  their  profit  margins 
will  suffer  l>ecause  it  will  be  impossible  to 
pass  on  much  of  the  increased  manufacturing 
costs  to  consumers.  The  Department  cannot 
resolve  many  of  these  issues  but  concludes 
that  there  is  a  possibility  that  several  of  the 
five  companies  that  account  for  most  of  the 
production  o£  these  products  might  exit  the 
market  if  the  standard  is  adopted  thus 
substantially  lessening  compKStition. 

Water  Heaters 

Manufacturers  of  oil-fired  heaters  content 
that  the  proposed  standard  for  their  product 
class  would  threaten  the  survival  of  the 
product,  likely  forcing  all  or  most  producers 
out  of  this  business.  Some  claim  that  it  may 


not  be  possible  with  presently  available 
technology  to  design  and  manufecture  a 
product  that  would  comply.  Manufacturers 
assert  that  the  added  costs  of  producing  a 
product  in  compliance  with  the  standard 
would,  in  any  event,  be  considerably  higher 
than  the  TSD  indicates  and  that  increases  in 
price  would  very  seriously  depress  consumer 
demand  for  this  product.  Five  firms,  two  of 
them  Canadian  producers,  aocount  for  most 
of  the  sales  of  this  product  in  the  U.S.  The 
Department  is  not  able  to  resolve  all  the 
questions  raised  regarding  this  standard;  it 
concludes'that  there  is  at  least  a  possibility 
that  the  standard  might  force  one  or  more  of 
these  competitors  to  exist  the  U.S.  market. 
Another  firm  has  been  taking  steps  to  enter 
the  oil-fired  water  heater  market;  adoption  of 
the  standard  may  deter  it  6t)m  doing  so.  The 
loss  of  one  such  firm  could  result  in  a 
substantial  lessening  of  competition. 

DOE'S  proposed  standard  for  electric  water 
heaters  would,  in  effect,  require  that  such 
products  have  an  integral  heat  pump.  DOE 
concedes  that  this  would  involve  major 
changes  and  might  cause  one  or  more 
existing  firms  to  cease  the  marketing  of 
electric  water  heaters  but  believes  that  other 
firms  such  as  air  conditioner  manufacturers 
may  begin  producing  electric  water  heaters  as 
a  result  of  the  standard.  There  are  complex 
and  unresolved  issues  as  to  what  would 
happen  to  demand  for  electric  water  heaters 
if  consiuners  were  required  to  purchase  heat 
pumps  with  them.  It  seems  clear  that  the 
price  of  such  units  will  be  considerably 
higher  than  that  of  the  electric  resistance 
heaters  that  the  standard  would  remove  from 
the  market,  but  the  range  of  future  prices, 
costs  of  installation  and  maintenance  and 
degree  of  consimier  acceptance  of  a  product 
that  has  not  been  widely  accepted  until  now 
are  very  difficult  to  predict  Heat  pump  water 
heaters  may  be  useful  and  economically 
attractive  to  many  consimiers  but  serious 
issues  have  been  raised  in  this  proceeding  as 
to  whether  certain  kinds  of  consimiers,  such 
as  households  with  relatively  little  demand 
for  hot  water,  will  derive  a  benefit  from  the 
product 

Even  if  the  heat  pump  water  heater  is 
eventually  widely  accepted  in  the  market  the 
Department  has  concluded  that  it  is  likely 
that  competition  will  be  adversely  affected 
for  some  period  of  time  if  adequate  time  is 
not  permitted  for  the  phasing  in  of  the 
standard.  Three  millions  imits  or  more  of 
electric  resistance  units  are  now  sold 
annually  in  the  U.S.  Only  a  few  thousand 
heat  pump  units  are  now  produced  annually 
in  this  country,  by  two  firms.  It  could  take 
a  considerable  time  for  other  firms  to  design 
new  product  lines  and  being  substantial  ne 
production  capacity  on  line,  there  is  also 
evidence  from  those  with  experience  with 
the  product  that  heat  pump  water  heaters 
require  sjjecial  maintenance  and  servicing. 
Considerable  time  may  be  required  for  firms 
to  develop  and  train  adequate  distribution 
and  service  networks  if  they  are  to  compete 
effectively.  If  adequate  time  for  phasing  in 
the  standard  is  not  allowed,  for  a 
considerable  period  of  time  there  could  be 
fewer  companies  competing  effectively  in  the 
electric  water  heater  business  than  there  are 
now,  and  competition  in  this  concentrated 
market  could  be  substantially  lessened. 
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Cumulative  Effects  of  Regulation 

Many  of  the  manufacturers  of  appliances 
subject  to  the  proposed  standards 
manufacture  several  different  types  of 
appliance,  each  subject  to  those  standards  or 
to  others  authorized  by  the  Act  As  indicated 
above,  there  is  evidence  that  compliance 
with  some  of  these  standards  may  require 
manufecturers  to  make  considerable 
investments.  It  is  anticipated  that  future 
standards  for  other  appliances  could  require 
manufacturers  to  make  similar  investments. 
Full-line  manufacturers  such  as  General 
Electric,  Whirlpool,  Frigidaire,  Amana  and 
Maytag  could  thus  be  required  to  make 
changes  in  several  product  lines. 

As  the  TSD  recognizes,  it  is  difficult  for 
manufecturers  to  pass  redesign  and  retooling 
costs  on  to  consumers.  And  the  impact  of  a 
single  product  redesign  may  fall  more 
heavily  on  firms  with  small  shares  of  the 
market  since  they  must  write  off  their  costs 
against  less  sales  volume.  There  is  some 
evidence  that  firms,  particularly  the  smaller 
ones,  facing  the  prospect  of  repeated 
redesigns  involving  several  different 
products,  may  be  induced  to  cease 
manufecturing  one  or  more  of  such  product 
lines.  Thus  to  a  degree  that  we  can  not  fully 
assess  there  is  a  possibility  that  the 
cumulative  effect  of  these  and  future  energy 
efficiency  standards  could  be  to  lessen 
competition  in  one  or  more  home  appliance 
markets. 

Sincerely  youre, 
Anne  K.  Bingaman, 
Assistant  Attorney  General. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure,  Energy  ConservatioirT 
.Household  appliances. 


Issued  in  Washington,  D.C,  on  July  22, 
1998. 
Dan  W.  Reidier, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy 

For  the  reasons  set  forth  in  the 
preamble  Part  430  of  Chapter  n  of  Title 
10,  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  Part  430 
continues  to  read  as  follovirs: 

Authority:  42  U.S.C.  6291-6309;  28  U.S.C. 
2461  note. 

2.  Section  430.2  of  Subpart  A  is 
amended  by  removing  the  definitions 
for  "kitchen  ranges  and  ovens"  and 
"other  kitchen  nmges  and  ovens"  and 
adding,  in  alphabetical  order,  the 
definitions  for  "cooking  products"  and 
"other  cooking  products"  to  read  as 
follows: 

Subpart  A — General  Provisions 

§430.2    Definitions. 

•        •        •        •        * 

Cooking  products  means  consumer 
products  that  are  used  as  the  major 
household  cooking  appliances.  They  are 
designed  to  cook  or  heat  different  types 
of  food  by  one  or  more  of  the  following 
sources  of  heat:  gas,  electricity,  or 
microwave  energy.  Each  product  may 


consist  of  a  horizontal  cooking  top 
containing  one  or  more  siu'face  units 
and/or  one  or  more  heating 
compartments.  They  must  be  one  of  the 
following  classes:  conventional  ranges, 
conventional  cooking  tops,  conventional 
ovens,  microwave  ovens,  microwave/ 
conventional  ranges  and  other  cooking 
products. 

•  •       «        •        • 

Other  cooking  products  means  any 
class  of  cooking  products  other  than  the 
conventional  range,  conventional 
cooking  top,  conventional  oven, 
microwave  oven,  and  microwave/ 
conventional  range  classes. 

•  •        •        •        • 

3.  Section  430.32  of  Subpart  C  is 
amended  by  revising  paragraph  (j)  to 
read  as  follows: 

§  430.32    Energy  conservation  standards 
and  effective  dates. 

«        •        •        •        * 

(j)  Cooking  Products.  Gas  cooking 
products  with  an  electrical  supply  cord 
shall  not  be  equipped  vtrith  a  constant 
burning  pilot  light.  This  standard  is 
effective  on  January  1, 1990. 

•  •        *        •        * 

(FR  Doc.  98-23886  Filed  9  4  08;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
Personnel  Assurance  Program 
10  CFR  Part  711 

RIN  1992-AA14 

[Docket  No.  DP-RM-97-100] 

Personnel  Assurance  Program;  Final  Rule 
AGENCY:  Department  of  Energy. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE  or  Department)  today  is 
publishing  a  Hnal  rule  on  Personnel 
Assurance  Program  (PAP)  procedures 
and  standards  for  DOE  and  DOE 
contractor  employees  who  are  assigned 
nuclear  explosive  duties  at  DOE 
facilities.  The  PAP  is  a  systematic 
program,  previously  established  by 
internal  EKDE  directive,  to  prevent 
accidental  or  unauthorized  detonation 
of  nuclear  explosives  as  a  result  of 
assignment  of  nuclear  explosives  duties 
to  employees  who  have  become 
emotionally,  mentally,  or  physically 
incapacitated.  The  rule  includes 
medical  standards  for  evaluating  DOE 
and  contractor-employees  in  the  PAP. 
EFFECTIVE  DATE:  This  rule  is  effective 
October  8, 1998. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 
further  information  concerning  this  final 
rule:  Mr.  Randall  Weidman,  U.S. 
Department  of  Energy,  OiTice  of  Defense 
Programs  (DP-21),  1000  Independence 
Ave.,  SW.,  Washington.  D.C.  20585. 
(301) 903-3154. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Public  Comments  and 

Regulatory  Text 

A.  Subpart  A:  PAP  Certification/ 
Recertification,  Temporary  Removal/ 
Reinstatement,  and  Revocation  of  PAP 
Certification 

B.  Subpart  B:  Medical  Assessments  for  PAP 
CertiHcation/Recertification 

UI.  Procedural  Issues  and  Regulatory  Review 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12612 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  National 
Environmental  Policy  Act 

E.  Review  Under  the  Paperwork  Reduction 
Act 

F.  Review  Under  Executive  Order  12988 

G.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 

H.  Congressional  Notification 

I.  Background 

Pursuant  to  the  Atomic  Energy  Act  of 
1954  (Act),  DOE  owns  defense  nuclear 
facilities  in  various  locations  in  the 
United  States  which  are  operated  by 
management  and  operating  contractors 


under  DOE  supervision.  These  facilities 
are  involved  in  researching,  testing, 
producing,  disassembling,  and 
transporting  of  nuclear  explosives 
which,  when  mated  with  Department  of 
Defense-provided  delivery  systems, 
become  nuclear  weapon  systems. 

Pursuant  to  section  161  of  the  Act,  42 
U.S.C.  2201(b).  (i)(3).  and  (p).  DOE  and 
its  predecessor  agencies  have  used  some 
version  of  the  PAP  to  certify,  actively 
monitor,  and  periodically  recertify 
personnel  as  suitable  to  perform  nuclear 
explosive  duties  in  a  safe  and  reliable 
manner.  PAP  provides  for 
disqualiHcation  of  persons  from 
performance  of  nuclear  explosive  duties 
who  fail  to  meet  PAP  requirements  for 
emotional,  mental,  and  physical 
capability.  In  DOE's  internal 
administrative  directives,  DOE  Order 
452.2,  formerly  DOE  Order  5610.11, 
"SAFETY  OF  NUCLEAR  EXPLOSIVE 
OPERATIONS,"  the  term  "Nuclear 
Explosive  Duties"  has  been  deBned  to 
include  duties  performed  by  DOE  or 
contractor  employees  who  have  custody 
of  or  access  to  a  nuclear  explosive. 
All  PAP-certified  employees  are 
subject  to  continuous  review  and 
evaluation.  The  certification  of  such 
employees  is  subject  to  immediate 
review  in  light  of  facts  and 
circumstances  when  an  employee's 
behavior  indicates  a  reliability  risk  that 
warrants  protective  action  to  neutralize 
a  nuclear  explosive  hazard  by  having  an 
individual  immediately  removed  from 
nuclear  explosive  duties.  Immediate 
removal  does  not  constitute  a 
determination  that  the  individual  is 
unsuitable  for  nuclear  explosive  duties, 
but  rather  indicates  that  the  individual's 
suitability  is  in  question. 

In  1992,  the  Independent  Guard 
Association  of  Nevada,  Local  No.  1, 
representing  PAP-certifiable  civilian 
security  guards  employed  by 
Wackenhut  Security,  Inc.,  at  DOE's 
Nevada  Test  Site,  brought  suit 
challenging  DOE  Order  5610.11, 
"NUCLEAR  EXPLOSIVE  SAFETY," 
which  established  the  Department's 
nuclear  explosive  and  weapons  safety 
program,  including  the  PAP.  The  DOE 
Order  was  challenged  for  failure  to 
promulgate  it  through  public  notice  and 
comment  in  compliance  with  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  In  Independent  Guard  Association 
of  Nevada  v.  O'Leary,  No.  CV-S-92- 
204-LDG-LRL  (D.  Nev.  June  14.  1996), 
the  District  Court  enjoined  DOE  from 
enforcing  the  requirements  section 
(section  2)  of  DOE  Order  5610.11, 
Chapter  I,  against  contractor  employees 
pending  notice  and  comment 
rulemaking  under  5  U.S.C.  553. 


DOE  published  a  notice  of  interim 
procedures  and  standards  for  the  PAP 
on  October  9,  1996  (61  FR  53018).  The 
interim  PAP  procedures  and  standards 
were  made  effective  immediately  upon 
publication  to  mitigate  the  occupational 
and  public  safety  risk  during  the  period 
of  time  required  to  complete  a  public 
rulemaking  proceeding. 

On  June  4, 1997,  DOE  published  a 
notice  of  proposed  rulemaking  (NOPR) 
to  codify  the  PAP  employee  certification 
procedures  and  standards  and  other 
PAP-related  policies,  including  the 
responsibilities  of  the  Site  Occupational 
Medical  Director  (SOMD)  and  other 
medical  personnel.  The  proposed  rule 
contained  provisions  that  are  similar  to 
those  in  the  notice  of  interim 
procedures  and  standards.  The  NOPR 
also  contained  administrative 
procedures  and  standards  for  the 
conduct  of  medical  assessments  for  PAP 
certification  that  were  not  included  in 
the  interim  rule,  but  which  generally 
conform  to  existing  practice. 

(Note:  Unless  otherwise  indicated, 
references  in  this  Supplementary  Information 
section  to  "PAP  certification," 
"certification,"  or  "certification  process," 
include  annual  recertification  because 
generally  the  procedures  and  standards  are 
the  same.) 

DOE  received  seven  wrritten 
comments  on  the  proposed  rule. 
Comments  were  received  from  two 
organizations  that  represent  security 
guards  (Independent  Guard  Association 
of  Nevada,  Local  No.  1,  and  the  National 
Council  of  Security  Inspectors);  an 
organization  concerned  about  nuclear 
safety  issues  (Serious  Texans  Against 
Nuclear  Dumping  or  STAND);  the  U.S. 
Equal  Employment  Opportunity 
Commission  (two  comments);  the  PAP 
Coordinator  at  one  DOE  facility;  and  an 
individual  enf^loyed  at  another  DOE 
facility.  In  addition,  three  individuals 
and  a  representative  of  the  Independent 
Guard  Association  of  Nevada  presented 
oral  comments  on  the  proposed  rule  at 
public  hearings  that  were  held  in 
Amarillo,  Texas,  and  Las  Vegas,  Nevada, 
in  July  of  1997.  DOE  has  carefully 
considered  all  of  these  comments  in 
preparing  this  final  rule. 

II.  Discussion  of  Public  Comments 

This  part  of  the  Supplementary 
Information  section  contains  the 
Department's  responses  to  issues  raised 
in  public  comments  on  the  proposed 
rule  and  an  explanation  of  changes  that 
DOE  has  made  in  this  final  rule  in 
response  to  the  public  comments  and  as 
a  result  of  additional  internal  review. 
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A.  Subpart  A:  PAP  Certification/ 
Recertification,  Temporary  Removal/ 
Reinstatement,  and  Revocation  of  PAP 
Certification 

1.  Definitions 

In  this  final  rule,  DOE  makes  several 
changes  to  the  definitions  that  apply  to 
thispart. 

DOE  has  moved  the  definitions  from 
proposed  section  711.22,  in  subpart  B^ 
to  section  711.3  to  have  all  definitions 
in  one  location. 

A  definition  of  "PAP  official"  has 
been  added  to  section  711.3  to  clarify 
that  the  term  includes  any  DOE  manager 
or  supervisor  involved  in  the  PAP 
certification  process. 

As  proposed,  the  definition  of  "illegal 
drug"  provided  that  the  term  would  not 
apply  to  the  use  of  a  controlled 
substance  in  accordance  with  the  terms 
of  a  valid  prescription  "or  other  uses 
authorized  by  law."  In  the  final  rule, 
DOE  has  revised  the  quoted  phrase  to 
read:  "or  other  uses  authorized  by 
Federal  law."  This  change  is  made  to 
clarify  that  the  definition  of  "illegal 
drug"  used  in  this  part  would  take 
precedence  over  any  inconsistent  state 
or  local  law. 

2.  General  Provisions  and  Requirements 

Two  commenters  objected  to 
proposed  section  711.4(b)  which  would 
have  provided:  "Nothing  in  this  part 
shall  be  construed  as  prohibiting 
contractors  from  establishing  stricter 
suitability  standards  for  selecting 
candidates  for  nomination  to  DOE  for 
certification  or  recertification  in  the 
PAP."  DOE  proposed  this  paragraph  to 
make  clear  that  by  establishing 
procedures  and  standards  for  PAP 
certification,  DOE  did  not  intend  to 
prevent  contractors  from  establishing 
more  stringent  employment  standards 
for  their  own  business  purposes. 
Commenters  argued  that  this  approach 
would  result  in  contractors  negotiating 
with  labor  organizations  over  PAP 
certification  standards  that  would  apply 
to  their  employees,  and  that  this  would 
produce  non-uniform  PAP  standards. 
DOE  does  not  agree  with  these 
arguments  because  decisions  to  certify 
or  deny  certification  in  the  PAP  will  be 
made  by  DOE  employees  only  in 
accordance  with  \he  procedures  and 
standards  in  part  711.  DOE  employees 
will  not  use  a  more  stringent  contractor 
employment  requirement,  should  any 
exist,  in  making  a  decision  regarding  a* 
PAP  individual's  certification. 
Accordingly,  DOE  has  not  changed  the 
substance  of  section  711.4(b). 

These  commenters  also  asked  for 
clarification  of  proposed  section 
711.4(d),  which  provides  that  personnel 


management  actions  involving  an 
employee  wrill  be  considered  in  making 
PAP  certification  decisions  only  if  they 
are  based  on  behavior  that  also  affects 
an  individual's  suitability  for  the  PAP. 
Stated  another  way,  an  individual's  PAP 
certification  will  not  be  affected  by  any 
personnel  management  action  involving 
the  individual  that  is  not  based  on 
behavior  that  raises  a  concern  about  the 
individual's  suitability  for  the  PAP. 
DOE  beheves  the  proposed  language  is 
clear  and.  therefore,  section  711.4(d)  is 
unchanged. 

DOE  has  deleted  proposed  section 
711.4(e),  regarding  evaluation  for 
hallucinogen  use  because  the  substance 
of  that  provision  is  included  in  section 
711.5(b)(5).  This  deletion  from  the 
section  eliminates  this  redundancy. 

One  commenter,  a  PAP  coordinator  at 
a  DOE  facility,  expressed  concern  that 
proposed  section  711.5(b)(2),  which 
would  require  that  PAP  individuals  sign 
an  acknowledgment  and  agreement  to 
participate  in  the  PAP.  did  not  mention 
one  form  currently  in  use.  the 
"Authorization  and  Consent  to  Release 
Personal  Records  in  Cotmection  with 
the  Personnel  Assurance  Program" 
form.  That  form  is  not  specifically 
referenced  in  the  rule  because  E>OE 
intends  to  consolidate  the  current 
agreement  to  participate  and  consent 
forms  into  a  single  form.  DOE  did  not 
intend  to  suggest,  by  omitting  reference 
to  the  consent  to  release  personal 
records  form,  that  E)OE  would  not 
continue  to  require  that  PAP  individuals 
consent  to  release  of  records. 

Section  711.5(b)(5),  and  section 
711.43  in  subpart  B.  set  forth  a  special 
policy  for  disqualification  from  ibe  PAP 
for  hallucinogen  use.  "Hallucinogen"  is 
defined  in  section  711.3  so  as  to  Umit 
PAP-disqualifying  hallucinogens  to 
those  hallucinogenic  drugs  or 
substances  that  cause  flashbacks.  The 
rule  provides  that  use  of  a  hallucinogen 
in  the  preceding  5  years  is  disqualifying. 
Hallucinogen  use  more  than  5  years 
preceding  the  application  for 
certification/recertification  is  not,  in 
itself,  an  adequate  basis  for  denying 
certification  or  recertification  or  for 
revocation  of  certification.  The  5-year 
rule  reflects  a  period  of  time  that  should 
elapse,  as  a  protective  practice,  to 
minimize  the  likelihood  of  flashbacks. 
"Flashback"  Is  the  term  used  to  describe 
a  transient,  spontaneous  recurrence  of 
certain  aspects  of  a  person's 
hallucinogen  experience.  Because 
flashbacks  are  sudden,  often 
impredictable,  largely  involuntary, 
dramatic  alterations  of  emotional  state, 
perception,  sensation,  and  behavior,  an 
accident  could  result  if  a  flashback  were 
to  occur  during  the  performance  of  a 


hazardous  task.  Flashbacks  may  occur 
within  a  few  days  after  hallucinogen 
use,  or  they  may  occur  a  few  weeks, 
months,  or  even  years  later.  In 
developing  the  5-year  rule,  DOE 
consulted  with  experts  at  the  Alcohol. 
Drug  Abuse  and  Mental  Health 
Administration  of  the  Department  of 
Health  and  Human  Services.  DOE 
placed  the  views,  and  a  review  of 
relevant  studies,  submitted  by  the 
National  Institute  on  Drug  Abuse,  in  the 
docket  established  for  this  rulemaking. 
Although  an  individual  who  used  a 
hallucinogen  more  than  5  years  earlier 
would  be  considered  for  nuclear 
explosive  duties,  section  711.43 
provides  that  an  individual  who  has 
used  a  hallucinogen  must  undergo  a 
medical  evaluation  to  determine 
reliability.  In  addition,  the  individual 
must  have  an  acceptable  job  record  and 
observed  behavior. 

DOE  received  comments  on  the 
hallucinogen  policy,  as  provided  in 
proposed  section  711.5.  As  proposed, 
section  711.5(b)(5)  stated  that  to  be 
certified  in  the  PAP,  an  individual 
"shall:  (5)  Not  have  used  any 
hallucinogen  in  the  preceding  5  years, 
and  shall  not  be  susceptible  to 
flashbacks  resulting  from  use  of  any 
hallucinogen  more  than  5  years  before 
applying  for  certification  or 
recertification."  One  commenter 
objected  to  the  use  of  the  word 
"susceptible,"  arguing  that  it  would 
establish  too  subjective  a  standard  for 
determining  the  risk  of  flashbacks 
occurring  from  hallucinogen  use  more 
than  5  years  prior  to  filing  of  an 
application  for  certification  or 
recertification.  DOE  has  revised  section 
511.5(b)(5)  to  replace  the  word 
"susceptible"  with  the  standard:  "shall 
not  have  experienced  a  flashback".  DOE 
believe  this  is  a  more  measurable,  yet 
suffidoitfy  protective,  standard. 

A  commenter  questioned  the 
adequacy  of  the  requirement  in 
proposed  section  711.5(b)(6)  that  each 
individual  in  the  PAP  be  tested  for 
illegal  drugs,  on  a  random  basis,  "at 
least  once  each  calendar  year".  The 
commenter  expressed  concern  that  the 
interval  between  drug  tests  could  be 
much  greater  than  once  in  each  12- 
month  period.  DOE  did  not  intend  the 
proposed  rule  to  change  existing 
practice  regarding  the  frequency  of  drug 
testing.  To  clarify  this  in  the  final  rule, 
DOE  has  included  in  sections 
711.5(b)(6)  and  711.5(b)(7)  cross-    „ 
references  to  the  applicable 
requirements.  For  DOE  employees,  the 
applicable  requirements  for  drug  testing 
are  in  DOE  Order  3792.3,  "Drug-Free 
Federal  Workplace  Testing 
Implementation  Program,"  and  for 
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contractor  employees,  the  applicable 
requirements  are  in  10  CFR  Part  707, 
"Workplace  Substance  Abuse  Programs 
at  DOE  Sites." 

Section  711.5(d)  provides  that  an 
individual  will  be  denied  certiBcation, 
or  will  have  his  or  her  certiHcation 
revoked,  if  drug  testing  conHrms  that 
the  individual  has  used  an  illegal  drug. 
A  person  who  uses  illegal  drugs  is  not 
suitable  for  nuclear  explosive  duties. 
Proposed  section  711.5(e)  would  have 
provided  that  an  individual  whose 
certification  is  revoked  because  of 
illegal  drug  use  "may  be  reinstated  in 
the  PAP  if  the  individual  successfully 
completes  a  SOMD  approved  drug 
rehabilitation  program  as  provided  in 
§  711.42  of  subpart  B."  One  conunenter 
argued  that  [X%  should  automatically 
reinstate  an  individual  in  the  PAP 
following  successful  completion  of  an 
approved  drug  rehabilitation  program. 
IX)E  has  not  adopted  this  comment 
because  DOE  cannot,  for  reasons  of 
sound  administration,  hold  open  a 
position  in  the  PAP  for  an  individual 
who  undertakes  to  complete  a  drug 
rehabilitation  program.  In  addition,  the 
PAP  certifying  ofBdal  must  base 
reinstatement  decisions  on  a 
comprehensive  evaluation  of  each 
individual  case. 

Section  711.6  sets  forth  requirements 
for  the  PAP  certification  process.  Under 
section  711.6(b)  each  operations  office 
manager  who  has  jurisdiction  over  PAP 
certification  shall  issue  implementing 
instructions  that  acoHnplish  specified 
objectives.  Because  of  the  varied  nature 
of  the  wrorkforoe  at  DOE  sites,  the  rule 
does  not  dictate  the  implementation 
details,  but  rather  sets  NHth  performance 
standards  to  be  achieved. 

D(X  received  comments  concerning 
the  possible  abuse  of  the  certification 
process  or  misuse  of  information 
obtained  in  that  process  to  retaliate 
against  particular  employees  for  actions 
unrelated  to  PAP  suitability.  One 
oommentOT  alleged  that  ^e  PAP  or 
equivalent  XXX  programs  have  been 
used  to  stifle  employee  concerns  and  as 
a  tool  for  reprisals  against  whistle- 
blotvers.  The  conunenter  ui«d  DC^  to 
include  safisguards  in  the  rule  to  protect 
employees  from  misuse  of  information 
or  tne  certification  process. 

While  the  rule  gives  individuals 
certain  rights  in  the  process  for 
resolving  PAP  concerns,  it  does  not 
include  whistle-blower  protection 
provisions  because  whistle-blotver 
protection  is  provided  in  separate 
regulations.  In  1992  DOE  established  a 
DOE  Contractor  Employee  Protection 
Program  wdiich  prescribes  procedures 
for  processing  complaints  by  contractor 
employees  that  allege  discriminatory 


action  by  an  employer  in  retaliation  for 
the  employee's  disclosure  of 
information  related  to  health  and  safety, 
mismanagement,  and  other  matters;  for 
participation  in  proceedings  before 
Congress  or  the  Department;  or  for 
refusal  to  engage  in  illegal  or  dangerbus 
activities.  57  FR  7533  (Mar.  3, 1992). 
The  regulations  are  codified  at  10  CTR 
part  708.  DOE  established  the 
Contractor  Employee  Protection 
Program  for  employee  complaints  that 
are  not  covered  by  the  whistle-blower 
protection  program  administered  by  the 
Department  of  Labor  under  29  CFR  part 
24,  "Procedures  for  the  Handling  of 
Discrimination  Under  Federal  Employee 
Protection  Statutes."  On  October  25, 
1996,  DOE  published  a  Notice  of  Inquiry 
that  invited  public  comment  on 
experience  under,  and 
recommendations  for  improving,  the 
DOE  Contractor  Employee  Protection 
Pn^ram.  61  FR  55230.  After  considering 
the  comments  it  received,  DOE 
published  a  notice  of  proposed 
rulemaking  on  January  5, 1998,  to 
amend  part  708  (63  FR  374).  DOE 
believes  these  existing  laws  and 
programs  are  adequate  for  hearing  and 
resolving  employee  complaints  of 
reprisals  for  actions  involving  health  or 
safety  violati(ms  and  othw  violations  of 
law. 

One  conunenter  objected  to  proposed 
section  711.6(bK9).  which  would 
require  that  the  operations  office 
manager  develop  a  mechaninn  for  co- 
workers, supervisors,  and  managers  to 
communicate  concerns  about  PAP 
individuals'  suitability  for  nuclear 
explosive  duties.  The  conunenter  thinks 
a  rule  that  obligates  woikers  to  share 
adverse  information  about  co-w<xkers 
with  managmnent  will  create  distrust  in 
the  workplace. 

The  balance  struck  in  the  final  rule 
between  protection  of  individual  rights 
and  repwting  of  safety  concerns  is 
dictated  by  the  nature  of  the  woric 
carried  out  at  facilities  or  areas  subject 
to  the  PAP.  Employees  in  the  PAP  work 
with,  or  have  access  to,  nuclear 
explosives,  and  an  accident  could  result 
in  severe  injuries  to  pmsonnel.  loss  of 
life,  or  damage  to  the  environment. 
Therefore,  it  is  necessary  to  require 
individuals  in  the  PAP,  as  a  condition 
of  their  employment,  to  report  behavior 
or  information  about  other  employees 
that  may  raise  a  concern  about  an 
individual's  ability  to  perform  nuclear 
explosive  duties  in  a  safe  and  reliable 
manner.  Moreover,  PAP  individuals 
miist  expect  that  other  employees  will 
report  such  information  about  them,  and 
they  are  required  to  report  such 
information  about  themselves.  Section 
711.5(b)(2)  provides  that  individuals 


who  choose  to  work  in  the  PAP  must 
sign  an  agreement  to  participate  and 
comply  with  PAP  reqiurements. 

While  DOE  has  not  made  the  change 
requested  to  section  711.6(b)(9),  DOE 
has  revised  section  711.6(b)(5)  to  limit 
the  persons  who  have  access  to 
information  in  a  PAP  individual's 
Personnel  Security  File. 

DOE  also  received  public  comment  on 
proposed  section  711.9(b),  which  is  a 
non-exclusive  list  of  conditions  and 
behavior  that  may  raise  PAP  concerns 
and  lead  to  removal  of  an  individual 
from  nuclear  explosive  duties.  One 
conunenter  stated  that  some  of  the 
conditions  or  behavior  listed  in 
proposed  section  711.9(b)  are  highly 
subjective  and  may  be  used  by 
vindictive  employees  or  managers  to 
have  employees  removed  fit>m  the  PAP, 
The  safety-sensitive  natiu«  of  nuclear 
explosive  duties  requires  that  DOE  grant 
supervisors  latitude  to  decide  if  an 
individual's  behavior  or  condition 
warrants  temporary  removal  frt)m  the 
PAP  pending  a  detmnination  of 
suitability.  Tlie  behavior  and  conditions 
listed  in  section  711.9(b)  are  illustrative 
of  behavior  or  conditions  that  could 
cause  a  supervisor  to  question  a  PAP 
individual's  ability  to  perform  nuclear 
explosive  duties  in  a  safe  and  reliable 
manntf.  It  is  not  possible  to  foreclose 
the  possibility  that  a  person  would 
vindictively,  or  even  felsely,  provide 
derogatory  information  to  a  supervise. 
It  is  important  to  recognize  that 
temporary  removal  is  a  routine,  but 
vital,  protective  measure  to  ensiire  the 
safety  of  personnel  at  these  fedlities. 
Moreover,  under  this  final  rule, 
temporary  removal  is  followed  by  an 
elaborate  process  for  birly  resolving 
concerns  about  an  individual's 
suitability  for  the  PAP. 

Another  comments  objected  to 
proposed  section  711.9G>)(2), 
concerning  conduct  "tlut  is  illegal  m- 
results  in  arrest  or  conviction,"  on  the 
9Y)und  that  DOE  supervisors  generally 
are  not  trained  to  determine  wiut 
conduct  is  illegal.  The  conunenter  asked 
that  the  provision  be  limited  to 
convictions.  DOE  has  not  accepted  the 
suggestion  to  limit  this  provision  to 
evidence  of  a  conviction  because  an 
arrest  for  certain  criminal  activity  could 
raise  a  concern  about  an  individual's 
suitability  for  the  PAP.  However,  DOE 
hfts  revised  section  711.9(b)(2)  in  the 
final  rule  by  replacing  the  word 
"illegal"  with  the  words  "warrants 
referral  for  a  criminal  investigation." 
This  change  eliminates  the  requirement 
for  a  conclusion  of  law  by  the 
supervisor. 
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3.  Procedxtfes  for  Temporary  Removal, 
Reinstatement  in  the  PAP,  and  Denial  or 
Revocation  of  PAP  Certification 

Two  commenters  objected  to  the 
omissionin  proposed  section  711.12(b) 
of  any  deadline  for  completion  of  the 
PAP  certifying  official's  evaluation  and 
decision  regarding  the  suitability  of  an 
individual  who  has  been  removed  from 
nuclear  explosive  duties.  DOE  does  not 
think  it  is  desirable  to  place  a  time  limit 
on  the  PAP  certifying  offidal's 
evaluation  and  suitability 
determination.  The  amount  of  time 
required  to  gather  pertinent  data  and 
reach  a  decision  regarding  suitability  for 
nuclear  explosive  duties  will  vary 
depending  on  the  information  or 
allegations  that  led  to  removal.  DOE 
does  not  think  the  absence  of  a  time 
limit  will  cause  an  individual  to  be  in 
"limbo"  for  an  extended  time,  as  one 
conunenter  suggested.  The  need  for  the 
individual's  services  and  the  feet  that 
removal  does  not  affect  the  employee's 
pay  or  benefits  are  incentives  for  both 
the  individual's  employer  and  PAP 
officials  to  resolve  the  issues  as  quickly 
aspossible. 

Two  commenters  argued  that  an 
individual  removed  fi'om  nuclear 
explosive  duties  should  be  given  a  copy 
of  the  evaluation  pr^)ared  by  the  PAP 
certifying  official.  The  proposed  section 
711.12(d)  already  would  require  that  the 
operati(ms  office  manager  prepare  a 
written  decision  that  includes  the 
reasons  and  fectual  basis  for  the 
decision.  DOE  has  revised  the  nde  to 
clarify  that  the  individual  shall  be  given 
a  copy  of  the  operations  office 
manager's  reasons  and  factual  support. 
Further,  DOE  has  revised  the  rule  to 
provide  that  an  individual  removed 
from  nuclear  explosive  duties  is  entitled 
to  a  copy  of  the  PAP  certifying  official's 
evaluation,  imless  the  operations  office 
manager  determines  that  the  release  of 
that  document  or  portions  thereof,  may 
be  withheld  under  an  exemption  of  the 
Privacy  Act  ot  the  Freedom  of 
Information  Act. 

Two  commenters  objected  to 
proposed  sections  711.12(g)  and  (h) 
because  those  provisions  would  require 
an  individual  who  receives  an  initial 
decision  from  the  operations  office 
manager  to  choose  either 
reconsideration  by  the  operations  office 
manager  or  a  certification  review 
hearing.  In  the  commenters'  view,  an 
employee  who  chooses  reconsideration 
is  unfeirly  penalized  by  loss  of  the  right 
to  have  a  certificaticm  review  hearing. 
DOE  has  not  changed  the  rule  in 
response  to  these  comments  because 
allowring  individuals  to  request  both 
reconsideration  by  the  operations  office 


manager  and  a  certification  review 
hearing  could  unduly  prolong  the 
resolution  of  PAP  certification  issues. 

The  request  for  reconsideration 
provided  in  section  711.12(g)(2)  and  the 
certification  review  hearing  under 
section  711.14  are  dissimilar  processes. 
The  request  for  reconsideration 
procedure  gives  the  individual  an 
opportimity  to  provide  to  the  operations 
office  manager  relevant  information  and 
statements  on  the  matters  in  question. 
An  individual  may  feel  this  opportimity 
is  all  that  is  needcKl,  or  may  choose  this 
informal  process  in  order  to  obtain  a 
quick  administrative  decision  that,  if 
unfavorable,  could  be  challenged  in  a 
court  proceeding.  The  certification 
hearing  process,  on  the  other  hand, 
allows  the  individual  to  submit 
evidence  on  the  relevant  mattere 
through  presentation  of  wimess 
testimony  and  cross-examination.  Some 
individuals  may  decide  that  this  option, 
although  more  costly,  will  be  most 
effective  in  protecting  their  interests.  An 
adverse  decision  resulting  from  either 
procediue  may  be  appealed  to  the 
Assistant  Secretary  for  Defense 
Programs  and,  ultimately,  to  a  court. 
DOE  believes  the  procedures  established 
in  the  final  rule  adequately  protect 
individual  rights  and,  therefore,  the 
final  rule  does  not  allow  an  individual 
to  request  both  reconsideration  and  a 
certification  review  hearing. 

A  commenter  objected  to  proposed 
section  711.14(c)(3),  which  permits  the 
certification  review  hearing  officer  to 
receive  and  consider  certain  classified 
information  that  may  be  adverse  to  an 
individual  without  permitting  the 
individual  to  cross-examine  tihe  soiut» 
of  the  statement  or  information.  These 
procediues,  which  are  narrowly  limited, 
originate  in  Executive  Order  No.  10865. 
"Safeguarding  Classified  Information 
Within  Industry,"  reprinted  as  a  note  to 
50  U.S.C.  435.  They  were  included  in 
the  Personnel  Assiuence  Program 
chapter  of  DOE  Oder  No.  5610.11, 
"Nuclear  Explosive  Safety."  and  similar 
provisions  are  included  in  10  CFR  part 
710,  "Criteria  and  Procedures  for 
Determining  Eligibility  for  Access  to 
Classified  Matter  or  Special  Nuclear 
Material."  DOE  has  retained  section 
711.14(c)(3)  in  the  final  rule  because    , 
these  exceptims  to  cross-examination 
are  longstanding  and  necessary  to 
protect  the  national  security. 

Tbe  same  commenter  objected  to 
proposed  section  711.15,  which  deals 
with  the  hearing  officer's  report  and 
recommendation,  because  it  does  not 
make  the  hearing  officer's  submission 
binding  on  the  operations  office 
manager.  The  commenter  argues  that 
this  process  violates  due  process  and 


fundamental  fairness.  DOE  has  not 
changed  the  final  rule  to  make  the 
hearing  officer's  report  and 
recommendation  binding  on  the 
operations  office  manager  under  section 
711.12(h).  It  is  DOE'S  view  that  an 
evidentiary  hearing  presided  over  by  an 
independent  hearing  officer,  followed  ' 
by  an  opportunity  to  appeal  the 
operations  office  manager's  decision  to 
the  Assistant  Secretary  for  Defense 
Programs,  constitutes  a  fair 
administrative  process  for  resolving 
issues  related  to  PAP  certification. 

B.  Subpart  B:  Medical  Assessments  for 
PAP  Certification/Recertification 

IX)E  received  no  public  comments  on 
proposed  sections  711.20 — 711.34, 
which  cover  the  general  applicability, 
piirpose  and  scope  of  subpart  B, 
definitions,  and  responsibilities  and 
authorities  of  PAP  officials.  DOE  has. 
after  further  consideration,  made  a 
niunber  of  minor  changes  to  these 
sections.  These  changes  include  moving 
the  definitions  from  section  711.22  to 
section  711.3;  adding  "physical"  to  the 
list  in  section  711.21;  and  deleting  the 
requirement  to  participate  as  a  member 
of  the  hostage  negotiation  team  from 
section  711.31(c)(6). 

DOE  pn^Msed  in  section  711.40 
general  medical  standards  that  must  be 
met  by  individuals  certified  in  the  PAP. 
Propcsed  section  711.40  (a)— (f)  lists 
conditions  or  behavior  that  may, 
depending  on  the  results  of  a  medical 
assessment,  disqualify  an  individual 
from  performing  nuclear  explosive 
duties.  One  commenter  pointed  out  that 
inclusion  of  the  word  "past"  in 
proposed  section  711.40(c),  referring  to 
use  of  illegal  drugs,  conflicts  with  the  5- 
year  rule  established  by  section  711.5. 
DC^  agrees  with  this  commmt  and  has 
revised  section  711.40(c)  accordingly. 

DOE  received  one  comment  on 
proposed  section  711.41,  which  would 
establish  requirements  applicable  to  the 
PAP  medical  assessment  process.  The 
commenter  stated  that  proposed  section 
711.41(d),  which  would  require  use  of  a 
generally  accepted,  self-reporting 
psychological  inventory  tool  every  third 
year  in  recertification  medical 
assessments,  would  be  inconsistent  with 
the  2-year  cycle  for  medical  assessments 
for  protective  force  personnel  under  10 
CFR  part  1046.  DOE  plans  to  propose 
amendments  to  part  1046  in  the  near 
future,  and  expcM::ts  that  any 
inconsistency  created  by  adoption  of  a 
3-year  cycle  in  this  final  rule  will  be 
eliminated  by  that  rulemaking.  All 
personnel  who  currently  meet  the  2-year 
psychological  testing  requirements  of 
part  1046.  as  it  currently  exists,  will 
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meet  the  psychological  testing 
reqmreniMits  of  this  rule. 

DOE  proposed  in  section  711.42 
requirements  for  detecting  and  acting 
%vith  regard  to  positive  indications  of 
drug  abuse.  DOE  received  a  conunent  on 
proposed  section  711.42(d),  which 
would  provide  that  an  individual  whose 
certification  has  been  revoked  may  be 
reinstated  in  the  PAP  if  the  person 
successfully  completes  a  SOMD- 
approved  drug  rehabilitation  program 
and  is  subject  to  SOMD-directed 
unannounced  tests  for  illegal  drugs  and 
coimseling  for  3  years.  The  commenter 
stated  that  such  random  drug  testing 
may  not  be  allowed  by  local  collective 
bargaining  agreements.  DOE  has  not 
changed  section  711.42  because  the 
restrictions  on  random  drug  testing  at 
DOE  sites  in  10  CFR  part  707  do  not 
apply  to  the  situation  covered  in  this 
section  of  the  rule.  Under  today's  rule, 
an  individual  whose  PAP  certlBcation  is 
revoked  may  be  reinstated  in  the  PAP  if 
he  or  she  accepts  the  conditions  of  the 
SOMD-approved  drug  rehabilitation 
program.  Section  711.42(d)  establishes 
unannounced  drug  testing  as  a 
component  of  such  a  program  and,  in 
order  to  take  advantage  of  the 
rehabilitation  opportimity,  the 
individual  must  agree  to  the  testing. 

DOE  received  comments  on  proposed 
section  711.44  concerning  medical 
assessment  for  alcohol  use  disorder. 
DOE  proposed  provisions  that  would 
prohibit  alcohol  consiunption  by  PAP 
individuals  within  the  8-hour  period 
immediately  preceding  nuclear 
explosive  duties,  and  bar  an  individual 
from  performing  nuclear  explosive 
duties  for  a  minimiun  of  24  hours  if  a 
confirmatory  breath  alcohol  test  (BAT) 
result  is  at  or  above  0.02  percent  alcohol 
concentration.  These  provisions  are 
consistent  with  regulations  promulgated 
by  certain  operating  agencies  of  the 
Department  of  Transportation  (DOT)  to 
implement  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991,  Pub.  L. 
No.  102-143.  Title  V.  See,  e.g.,  the 
Federal  Highway  Administration's 
requirements  in  49  CFR  382.505(b). 

Commenters  representing  seciuity 
guards  stated  that  they  have  no 
objection  to  the  prohibition  on  alcohol 
consumption  during  the  8-hour  period 
preceding  scheduled  work.  However, 
they  strongly  oppose  enforcing  the  rule 
against  employees  who  are  required  by 
their  employer  to  report  to  work  without 
advance  notice.  According  to  these 
commenters,  the  8-hour  "no  drinking" 
rule,  coupled  with  the  prohibition  on 
working  for  24  hours  if  the  BAT  exceeds 
0.02  percent,  would  impair  the  ability  of 
employers  to  meet  staffing 
requirements.  The  President  of  the 


Independent  Guard  Association  of 
Nevada  testified  in  a  pubUc  hearing  on 
the  rule  that,  according  to  the  medical 
department  of  a  CKDE  prime  contractor, 
a  225-pound  person  who  stops  drinking 
at  7:00  p.m.  after  having  consumed 
three  been  earlier  on  the  same  day 
could  have  an  alcohol  concentration  of 
0.02  percent  at  6:00  a.m.  the  following 
day.  Thus,  if  that  person  were  forced  to 
report  for  work  early  the  second  day,  he 
or  she  would  be  taken  off  the  work 
schedule  for  24  hours  even  though  the 
individual  was  not  impaired.  Transcript 
of  Las  Vegas  Hearing,  page  8  (testimony 
of  Michael  Cleghom).  Written 
comments  suggested  that  employees 
could  easily  avoid  tmscheduled 
overtime  work  by  drinking 
intentionally.  This,  they  stated,  would 
cause  severe  problems  for  employers 
because  downsizing  of  protective  forces 
limits  their  ability  to  find  replacements. 

DOE  agrees  with  the  commenters  that 
it  would  be  inappropriate  to  enforce  an 
8-hour  "no  drinking"  rule  against 
employees  who  are  called  up  for 
unscheduled  work.  Therefore,  the  final 
rule  is  revised  to  limit  its  application  to 
scheduled  work.  DOE  will  rely  on 
breath  alcohol  testing  under  revised 
section  711.44(c)  to  ensure  that 
employees  required  to  report  for 
unscheduled  work  do  not  exceed 
permissible  alcohol  concentration 
levels. 

DOE  does  not  agree  with  commenters 
that  the  0.02  percent  alcohol 
concentration  standard  is  too  rigid  and 
not  indicative  of  possible  impairment. 
On  February  15, 1994,  DOT  operating 
agencies  promulgated  alcohol  testing 
regulations  for  the  aviation,  motor 
carrier,  rail,  transit,  and  pipeline 
transportation  industries.  The  common 
preamble  that  DOT  published  for  those 
rules  discusses  research  and 
recommendations  regarding  the  efiiacts 
of  blood  alcohol  that  have  been 
produced  by  expert  bodies,  including 
the  National  Highway  Transportation 
Safety  Administration,  the  National 
Transportation  Safety  Board,  the 
National  Academy  of  Sciences,  and  the 
Transportation  Research  Board. 
Common  Rule,  Final  Rules  on 
Limitation  of  Alcohol  Use  by 
Transportation  Workers,  59  FR  7302. 
7318-19  (Feb.  15. 1994).  DOT 
concluded  from  this  body  of  knowledge 
that  while  impairment  of  performance 
of  safety-sensitive  functions  was  cleariy 
increased  above  0.04  percent  alcohol 
concentration,  there  was  evidence  of 
some  impairment  at  levels  as  low  as 
0.02,  the  lowest  level  that  can  be 
reliably  measured.  Alcohol  affects 
individuals  differently  and  some 
individuals  are  impaired  by  any  blood 


alcohol.  DOT,  based  on  this  evidence, 
adopted  a  standard  that  requires 
removal  of  an  employee  from  a  safety- 
sensitive  position  at  any  alcohol 
concentration  of  0.02  percent  or  greater. 
The  job  tasks  performed  by  individuals 
assigned  nuclear  explosive  duties, 
including  protective  force  personnel,  are 
just  as  safety-sensitive  as  jobs  performed 
by  workers  in  the  transportation 
industries.  Therefore,  DOE  retains  the 
0.02  standard  in  the  final  rule. 

In  the  final  rule,  DOE  responds  to  the 
commentera'  staffing  concerns  by 
providing  more  flexibility  for  dealing 
with  employees  who  report  for 
unscheduled  work  and  test  above  0.02 
percent  alcohol  concentration.  As 
proposed,  section  711.44(e)  would 
provide  that  an  individual  whose 
confirmatory  BAT  result  is  at  or  above 
0.02  percent  shall  not  be  allowed  to 
perform  nuclear  explosive  duties  for  a 
minimum  of  24  hours.  In  the  final  rule. 
DOE  has  reniupbered  proposed  section 
711.44(e)  as  section  71l.44(Q  and 
revised  it  to  provide  that  in  Uie  case  of 
unscheduled!  work,  an  employee  whose 
test  result  is  at  or  above  0.02  percent 
will  be  given  the  opportunity — but  will 
not  be  required — to  take  another  test 
when  it  is  expected  that  the  BAT  would 
produce  a  result  below  the  0.02  percent 
alcohol  concentration  level.  The 
employee  then  will  be  permitted  to 
perform  nuclear  explosive  duties  if  a 
result  below  0.02  percent  is  obtained. 
DOE  believes  this  approach  «vill 
alleviate  the  problem  envisioned  by  the 
commentera. 

One  commenter  sought  guidance  on 
the  identity  and  qualificaticms  of 
persons  who  conduct  breath  alcohol 
testing  of  PAP  individuals.  The  final 
rule  specifies  that  alcohol  tests  are  to  be 
administered  by  a  certified  technician 
using  an  evidential-grade  breath 
analysis  device  that  conforms  to 
National  Highway  Traffic  Safety 
Administration  model  specifications  for 
devices  approved  for  use  at  the  0.02/ 
0.04  percent  concentration  levels.  DOE 
received  comments  recommending 
greater  restrictions  on  the  persons  who 
conduct  alcohol  testing,  but  the 
commenter  did  not  provide  any 
evidence  or  fectual  support  that  would 
warrant  additional  restrictions. 

In  the  final  rule.  DOE  has  added  a 
new  section  711.44(g)  to  clarify  that 
PAP  individuals  whose  jobs  require 
commercial  driven  licenses  continue  to 
be  subject  to  DOT  regulations  on  misuse 
of  alcohol.  They  are  subject  to  sanctions 
in  regulations  promulgated  by  the 
Federal  Highway  Administration,  but 
DOE  will  take  disciplinary  action 
against  such  employees  under  its  own 
authority.. 
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Proposed  section  711.45  sets  forth 
requirements  that  apply  to  maintenance 
of  medical  records.  DOE  received 
comments  from  the  U.S.  Equal 
Employment  Opportunity  Commission 
(EEOC)  on  this  section.  At  the  request  of 
the  EEOC,  DOE  has  revised  proposed 
section  711.45(a)  to  clarify  the  long 
standing  DOE  practice  that  medical 
records  must  bis  kept  separate  from 
other  personnel  records.  DOE  also  has 
added  language  to  section  711.45(b), 
which  was  recommended  by  EEOC,  to 
refer  to  the  possible  application  to  DOE 
contractora  of  the  Americans  with 
Disabilities  Act  and  section  503  of  the 
Rehabihtation  Act,  including  the 
confidentiality  provisions  in  the 
Department  of  Labor's  implementing 
regulations.  In  addition,  section 
711.45(c)(3)  provides  that  psychological 
records  must  be  kept  separate  from 
other  medical  records. 

m.  Procedural  Issues  and  Regulatory 
Review 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  imder  &cecutive 
Order  12866,  "Regulatory  Planning  and 
Review,"  58  FR  51735  (October  4, 1993). 
Accordingly,  this  rulemaking  has  not 
been  reviewed  by  the  Office  of 
Information  and  Regulatory  Affaire  of 
the  Office  of  Management  and  Budget 
(OMB). 

B.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  "Federalism." 
52  FR  41685  (October  30. 1987)  requires 
that  regulations,  rules,  legislation,  and 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  substantial 
effects,  then  the  Executive  Order 
requires  the  preparation  of  a  federalism 
assessment  to  be  used  in  all  decisions 
involved  in  promulgating  and 
implementing  policy  action.  The 
Department  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  there  are  no  federalism 
implications  that  would  warrant  the 
preparation  of  a  federalism  assessment. 
The  rule  published  today  will  apply  to 
DOE  and  DOE  contractor  personnel 
employed  at  defense  nuclear  fecilities.  It 
will  not  have  a  substantial  direct  effect 
on  States,  the  relationship  between  the 
States  and  Federal  Government,  or  the 
distribution  of  power  and 


responsibiUties  among  various  levels  of 
government. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  requires  preparation  of 
an  initial  regulatory  flexibility  analysis 
for  every  rtile  whidi  by  law  must  be 
proposed  for  public  comment,  unless 
the  agency  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Today's  rule 
wrill  affect  a  total  of  approximately  3,300 
DOE  and  DOE  contractor  employees 
working  at  Government-owned  or  leased 
facilities.  Only  a  small  number  of  the 
employees  work  for  a  small  entity.  In 
addition,  the  DOE  is  formalizing  a 
program  that  has  been  in  place  at  DOE 
nuclear  explosive  facilities  for  over  30 
years,  so  the  economic  impact  of  this 
proposed  rule  would  be  negligible.  DOE 
certified  in  the  notice  of  proposed 
rulemaking  that  the  rule  would  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Public 
comment  on  this  issue  was  invited,  but 
none  was  received.  DOE  affirms  its 
certification  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

The  final  rule  codifies  and  amends 
the  PAP  program,  which  has  been  in 
existence  pursuant  to  DOE  directives  for 
approximately  30  years,  and  it  relates  to 
personnel  quaUfications  that  will  have 
no  impact  on  the  environment. 
Categorical  exclusions  in  the 
Department's  regulations  implementing 
the  National  Environmental  Policy  Act 
of  1969, 42  U.S.C.  4321  et  seq.,  apply  to 
this  rulemaking.  The  applicable 
categorical  exclusions  are  Al  and  A5  in 
.  Appendix  A  to  Subpart  D,  10  CFR  part 
1021.  The  Department  has  therefore 
determined  that  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required  fpr  this  rulemaking. 

E.  Review  Under  the  Paperwork 
Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  that  requires  the 
approval  of  the  OMB  xmder  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq.  OMB  has  defined  the  term 
"information"  to  exclude  certifications, 
consents,  and  acknowledgments  that 
entail  only  minimal  burden.  5  CFR 
1320.3(h)(1). 


F.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  Qvil  Justice 
Reform,  61  FR  4729  (February  7, 1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  Section  3(b)  of 
Executive  Order  12988  specifically 
requires  that  Executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
regulation:  (1)  clearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regulation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
while  promoting  simplification  and 
burden  reduction;  (4)  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  applicable 
standards  in  section  3(a)  and  section 
3(b)  to  determine  whether  they  are  met 
or  it  is  unreasonable  to  meet  one  or 
more  of  them.  DOE  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law.  this  rule 
meets  the  relevant  standards  of 
Executive  Order  12988. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995.  2  U.S.C  1531  et  seq.,  requires 
a  federal  agency  to  perform  a  detailed 
assessment  of  the  costs  and  benefits  of 
any  rule  imposing  a  federal  mandate 
with  costs  to  state,  local  or  tribal 
governments,  or  to  the  private  sector,  of 
$100  million  or  more.  This  final  rule 
codifies  existing  procediues  and 
standards  that  reUte  to  certification  of 
DOE  personnel  and  DOE  contractor 
personnel  for  nuclear  explosive  duties 
at  DOE  facilities.  The  rule  does  not 
impose  a  federal  mandate  requiring 
preparation  of  an  assessment  imder  the 
Unfunded  Mandate  Reform  Act  of  1995. 

H.  Congressional  Notification 

As  required  by  5  U.S.C  801,  DOE  will 
report  to  Congress  promulgation  of  this 
final  rule  prior  to  its  effective  date.  The 
report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 


48066        Federal  Register /Vol.  63,  No.  173 /Tuesday,  September  8,  1998 /Rules  and  Regulations 


List  of  Subjects  in  10  CFR  Part  711 

Administrative  practice  and 
procedure,  Alcohol  abuse.  Drug  abuse, 
Government  contracts,  Government 
employees.  Health,  Nuclear  safety,  and 
Occupational  safety  and  health. 

Issued  in  Washington,  DC  on  August  31, 
1998. 

Victor  H.  Reis, 

Assistant  Secretary  for  Defense  Propxuns. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  III  of  title  10  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  new  Part  711  to  read  as  set 
forth  below: 

PART  711— PERSONNEL  ASSURANCE 
PROGRAM  (PAP) 

Sut>part  A— PAP  Certiflcation/ 
Recertiflcation,  Temporary  Removal/ 
Reinstatement,  and  Revocation  of  PAP 
Certincation 

SK. 

711.1  Purpose. 

711.2  Applicability. 

711.3  Definitions. 

711.4  General. 

711.5  General  requirements. 

711.6  PAP  certification  process. 

711.7  Maintenance  of  PAP  personnel  list. 

711.8  PAP  training  requirements. 

711.9  Supervisor  reporting. 

711.10  Individual  reporting. 

711.11  Immediate  removal  from  nuclear 
explosive  duties. 

711.12  Action  following  removal  from 
duties. 

711.13  Appointment  of  a  certification 
review  hearing  officer  and  legal  counsel. 

711.14  Certification  review  hearing. 

711.15  Hearing  officer's  report  and 
recommendation. 

711.16  Appeal  of  the  operations  office 
manager's  final  decision. 

Subpart  B— Medical  Assessments  for  PAP 
Certirication/Recertiflcation  General 
Provisions 

711.20  Applicability. 

711.21  Purpose  and  scope. 

Responsibilities  and  Authorities 

711.30  Designated  physician. 

711.31  Designated  psychologist. 

711.32  Site  Occupational  Medical  Director 
(SOMD). 

711.33  Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance. 

711.34  Operations  office  managers; 
Director,  Transportation  Safeguards 
Division. 

Medical  Assessment  Process  and  Standards 

711.40  Medical  standards  for  certification. 

711.41  Medical  assessment  process. 

711.42  Medical  assessment  for  drug  abuse. 

711.43  Evaluation  of  hallucinogen  use. 

711.44  Medical  assessment  for  alcohol  use 
disorder. 

711.45  Maintenance  of  medical  records. 
Authority:  42  U.S.C.  2201(p),  7191. 


Subpart  A— PAP  Certification/ 
Recertiflcation,  Temporary  Removal/ 
Reinstatement,  and  Revocation  of  PAP 
Certification 

§711.1    Purpose. 

The  purpose  of  this  part  is  to  establish 
a  Personnel  Assurance  Program  (PAP)  in 
DOE.  The  PAP  is  a  human  reliability 
program  designed  to  ensure  that 
individuals  assigned  to  nuclear 
explosive  duties  do  not  have  emotional, 
mental,  or  physical  incapacities  that 
could  result  in  a  threat  to  nuclear 
explosive  safety.  The  PAP  establishes 
the  requirements  and  responsibilities  for 
screening,  selecting,  and  continuously 
evaluating  employees  assigned  to  or 
being  considered  for  assignment  to 
nuclear  explosive  duties. 

§711.2    Applicability. 

(a)  This  part  applies  to  EKDE 
Headquarters  and  field  elements  and 
DOE  contractors  that  manage,  oversee, 
or  conduct  nuclear  explosive  operations 
and  associated  activities,  and  to  DOE 
and  EXDE  contractor  employees  assigned 
to  nuclear  explosive  duties. 

(b)  This  part  does  not  apply  to 
responses  to  implaimed  events  (e.g.. 
Accident  Response  Group  activities), 
which  are  addressed  in  DOE  5530-Series 
Orders  and  DOE  Order  151.1. 
"Comprehensive  Emergency 
Management  System." 

§711.3    Deflnitions. 

The  following  definitions  are  used  in 
this  part: 

Access  means  proximity  to  a  nuclear 
explosive  that  affords  a  person  the 
opportunity  to  tamper  with  it  or  to 
cause  it  to  detonate. 

Alcohol  use  disorder  means  a 
maladaptive  pattern  in  which  a  peraon's 
intake  of  alcohol  is  great  enough  to 
damage  or  adversely  affect  physical  or 
mental  health  or  personal,  social,  or 
occupational  function;  or  when  alcohol 
has  become  a  prerequisite  to  normal 
function. 

Certification  means  the  formal  action 
the  PAP  certifying  official  takes  which 
permits  an  individual  to  be  placed  in 
the  PAP  and  perform  PAP  duties.  This 
action  is  taken  once  it  has  been 
determined  an  individual  meets  the 
requirements  for  certification  under  this 
part. 

Contractor  means  the  contractor  and 
subcontractors  at  all  tiers. 

Designated  physician  means  a 
licensed  doctor  of  medicine  or 
osteopathy  who  has  been  nominated  by 
the  SOMD  and,  with  the  concurrence  of 
the  Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance, 
approved  by  the  operations  office 


manager,  to  provide  professional 
expertise  in  the  area  of  occupational 
medicine  as  it  relates  to  the  PAP. 

Designated  psychologist  means  a 
licensed  Ph.D.  or  Psy.D.  clinical 
psychologist  who  has  been  nominated 
by  the  SOMD  and,  with  the  concurrence 
of  the  Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance, 
approved  by  the  operations  office 
manager,  to  provide  professional 
expertise  in  the  area  of  psychological 
assessment  as  it  relates  to  the  P^. 

Diagnostic  and  Statistical  Manual  for 
Mental  Disorders  means  the  current 
veraion  of  the  American  Psychiatric 
Association's  manual  containing 
definitions  of  psychiatric  terms  and 
diagnostic  criteria  of  mental  disordera. 

Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance, 
means  the  chief  occupational  medical 
officer  of  the  DOE  with  responsibility 
for  policy  and  quality  assurance  for  DOE 
occupational  medical  programs. 

Drug  abuse  means  use  of  an  illegal 
drug  or  misuse  of  legal  drugs. 

Flashback  means  a  transient, 
spontaneous,  and  often  unpredictable 
recurrence  of  aspects  of  a  person's  use 
of  a  hallucinogen  that  involves  dramatic 
alteration  of  emotional  state,  perception, 
sensation,  and  behavior. 

Hallucinogen  means  any 
hallucinogenic  drug  or  substance  that 
has  the  potential  to  cause  flashbacks. 

Illegal  drug  means  a  controlled 
substance,  as  specified  in  Schedules  I 
through  V  of  the  Controlled  Substances 
Act,  21  U.S.C.  811,  812.  The  term 
"illegal  drug"  does  not  apply  to  the  use 
of  a  controlled  substance  in  accordance 
with  the  terms  of  a  valid  prescription, 
or  other  uses  authorized  by  Federal  law. 

Impaired  or  impairment  means  a 
decrease  in  functional  capacity  of  a 
worker  caused  by  a  physical,  mental, 
emotional,  substance  abuse,  or 
behavioral  disorder. 

fob  task  analysis  means  a  statement 
outlining  the  essential  functions  of  a  job 
and  the  potential  exposures  and  hazards 
of  an  individual's  specific  job. 

Medical  assessment  means  an 
evaluation  of  a  PAP  individual's  present 
health  status  and  health  risk  factors  by 
means  of:  (1)  a  medical  history  review; 
(2)  the  job  task  analysis;  (3)  a  physical 
examination;  (4)  appropriate  laboratory 
tests  and  measurements;  and  (5) 
appropriate  psychological  and 
psychiatric  evaluations. 

Medical  Review  Officer  (MRO)  means 
a  licensed  doctor  of  medicine  or 
osteopathy  who  has  knowledge  of  illegal 
drug  use  and  other  substance  abuse 
disorders  and  has  appropriate  medical 
training  to  interpret  drug  test  results. 
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The  MRO  may  also  be  the  designated 
physician  and/or  SOMD. 

Nuclear  explosive  means  an  assembly 
containing  fissionable  and/or  fusionable 
materials  and  main  charge  high 
explosive  parts  or  propellants  capable  of 
producing  a  nuclear  detonation  (e.g..  a 
nuclear  weapon  or  test  device). 

Nuclear  explosive  area  means  any 
area  that  contains  a  nuclear  explosive  or 
collocated  pit  and  main  charge  high 
explosive  parts. 

Nuclear  explosive  duties  means  work 
assignments  that  allow  custody  of  a 
nuclear  explosive  or  access  to  a  nuclear 
explosive  device  or  area. 

Occupational  medical  program  means 
a  DOE  program  that:  (1)  assists  in  the 
maintenance,  monitoring,  protection, 
and  promotion  of  employee  health 
through  the  skills  of  occupational 
medicine,  psychology,  and  musing;  and 
(2)  maintains  a  close  interface  with 
allied  health  disciplines,  including 
industrial  hygiene,  health  physics,  and 
safety. 

Operations  office  manager  means  the 
manager  of  a  DOE  operations  office. 

PAP  certifying  official  or  certifying 
official  means  the  operations  office 
manager  or  the  manager's  designee  who 
certifies,  recertifies,  or  reviews  the 
circumstances  of  an  individual's 
removal  &t)m  nuclear  explosive  duties. 

PAP  individual  means  an  individual 
being  considered  for  assignment  or 
assigned  to  perform  nuclear  explosive 
duties. 

PAP  official  means  any  DOE 
employee  who  is  involved  in  the  PAP  as 
a  manager  or  supervisor  or  involved  in 
the  certificationyrecertification  process. 

Recertification  means  the  formal 
action  the  PAP  certifying  official  takes 
annually,  not  to  exceed  12  months, 
which  permits  an  individual  to  remain 
in  the  PAP  and  perform  PAP  duties. 
This  action  is  taken  once  it  has  been 
determined  an  individual  still  meets  the 
requirements  of  this  part. 

Reinstatement  means  the  action  the 
PAP  certifying  official  takes  once  it  has 
been  determined  an  individual  who  has 
been  temporarily  removed  ficom  the  PAP 
meets  the  certification  requirements  of 
this  part  and  can  be  retiuned  to  the  PAP 
and  PAP  duties. 

Semi-structured  interview  means  an 
interview  by  a  designated  psychologist 
who  has  the  latitude  to  vary  the  focus 
and  content  of  the  questions  depending 
upon  the  interviewee's  responses. 

Site  Occupational  Medical  Director/ 
SOMD  means  the  physician  responsible 
for  the  overall  direction  and  operation 
of  the  site  occupational  medical 
program. 


§711.4   General. 

(a)  PAP  certification  is  required  of 
each  individual  assigned  to  nuclear 
explosive  duties  in  addition  to  any  other 
job  qualification  requirements  that  may 
applv. 

(bjNothing  in  this  part  shall  be 
construed  as  prohibiting  contractors 
fi-om  establishing  stricter  employment 
standards  for  employees  who  are 
nominated  to  DOE  for  certification  or 
recertification  in  the  PAP. 

(c)  The  failing  of  an  individual  to  be 
certified  or  recertified  in  the  PAP  shall 
not,  in  itself,  reflect  on  the  individual's 
suitability  for  assignment  to  other  duties 
or,  in  itself,  be  a  cause  for  loss  of  pay 

or  other  benefits  or  other  changes  in 
employment  status. 

(d)  Personnel  management  actions 
based  on  consideration  of  technical 
competence  and  other  job  qualification 
requirements  shall  be  considered  only  if 
they  are  based  on  behavior  that  also 
affects  an  individual's  suitability  for  the 
PAP. 

(e)  Except  for  the  functions  in 

§  711.12  (d),  (e)  and  (h),  an  operations 
office  manager  may  delegate  PAP 
functions  to  a  deputy  manager,  assistant 
manager,  division  director,  and/or  area 
office  manager. 

§711.S    Qenerel  requirements. 

(a)  Each  PAP  individual  shall  be 
certified  in  the  PAP  before  being 
assigned  to  nuclear  explosive  duties  and 
shall  be  recertified  annually,  not  to 
exceed  12  months  between 
recertifications. 

(b)  To  be  certified  or  recertified  in  the 
PAP,  an  individual  shall: 

(1)  Have  an  active  DOE  Q  access    ' 
authorization  based  upon  a  background 
investigation; 

(2)  Sign  an  acknowledgment  and 
agreement  to  participate  in  the  PAP  on 
a  form  provided  by  DOE; 

(3)  Be  interviewed  and  briefed  on  the 
importance  of  the  nuclear  explosive 
duty  assignment  and  PAP  objectives  and 
requirements. 

14)  Snccessfully  complete  an  annual 
medical  assessment  for  certification  and 
recertification  in  accordance  with 
Subpart  B  of  this  part; 

(5)  Not  have  used  any  hallucinogen  in 
the  preceding  5  years  and  shall  not  have 
experienced  a  flashback  resulting  from 
the  use  of  any  hallucinogen  more  than 

5  years  before  applying  for  certification 
or  recertification; 

(6)  If  a  DOE  employee,  be  tested  for 
illegal  drugs  at  least  once  each  calendar 
year  in  an  unannounced  and 
impredictable  manner  under  DOE  Order 
3792.3,  "Drug-Free  Federal  Workplace 
Testing  Implementation  Program,"and 
be  subject  to  testing  for  cause  or 


reasonable  suspicion  or  after  an 
accident  or  an  unsafe  practice  involving 
the  individual  and; 

(7)  If  a  DOE  contractor  employee,  be 
tested  for  illegal  drugs  at  least  once  each 
calendar  year  in  an  unannounced  and 
unpredictable  manner  under  10  CFR 
part  707,  "Workplace  Substance  Abuse 
Programs  at  E)OE  Sites,"  and  be  subject 
to  testing  for  cause  or  reasonable 
suspicion  or  after  an  accident  or  an 
imsafe  practice  involving  the 
individual. 

(c)  If  an  individual  in  the  PAP  refuses 
to  submit  a  urine  sample  for  illegal  drug 
testing  or  attempts  deception  by 
substitution,  adulteration,  or  otiier 
means,  DOE  immediately  shall  remove 
the  individual  from  nuclear  explosive 
duties. 

(d)  An  individual  will  be  denied  PAP 
certification,  or  shall  have  his  or  her 
certification  revoked,  immediately,  if 
use  of  an  illegal  drug  is  confirmed 
through  drug  testing,  as  provided  in 
§711.42  of  Subpart  B. 

(e)  An  individual  whose  PAP 
certification  is  revoked  for  the  use  of 
illegal  drugs  will  be  considered  for 
reinstatement  in  the  PAP  if  the 
individual  successfully  completes  an 
SOMD  approved  drug  rehabilitation 
program,  as  provided  in  §  711.42  of 
Subpart  B  and  a  PAP  position  is 
available  for  which  the  individual  is 
qualified. 

(f)  If  an  individual  chooses  not  to 
participate  in  the  PAP,  he  or  she  shall 
sign  a  refusal  of  consent  form  provided 
by  DOE. 

§711.6    PAP  certification  process. 

(a)  The  PAP  certifying  official  shall 
determine  each  PAP  individual's 
suitabihty  for  certification  or 
recertification  in  the  PAP  and  review 
the  circumstances  concerning  an 
individual's  removal  fit>m  nuclear 
explosive  duties  and  possible 
reinstatement. 

(b)  Operations  office  managers  who 
exercase  jurisdiction  over  PAP 
certification  shall  issue  instructions  for 
implementing  the  PAP.  At  a  minimum, 
the  instructions  shall  provide  for: 

(1)  Conducting  a  supervisory 
interview  of  each  PAP  individual, 
during  which  the  supervisor  shall 
determine  the  individual's  willingness 
to  accept  the  requirements  and 
conditions  of  the  PAP; 

(2)  Ensuring  that  each  PAP  individual 
undergoes  a  medical  assessment  under 
subpart  B  of  this  part; 

(3)  Ensuring  that  the  personnel 
security  file  (PSF)  of  each  PAP 
individual  is  reviewed  by  a  DOE 
employee  trained  to  identify  PAP 
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concerns  before  the  individual  is 
certified  or  recertified; 

(4)  Ensuring  that  other  available 
personnel  data  or  information  about 
each  PAP  individual  is  reviewed  by  an 
employee  trained  to  identify  PAP 
concerns  before  the  individual  is 
certified  or  recertified; 

(5)  Allowing  the  exchange  of 
information  about  a  PAP  individual 
among  responsible  EXDE  officials  during 
the  certification,  recertification,  or 
certification  review  process.  Any  mental 
or  behavioral  issues  which  could  impact 
an  individual's  ability  to  perform  PAP 
duties  may  be  provided  to  the  SOMD. 
designated  physician,  and/or  designated 
psychologist  who  have  been  previously 
identified  for  receipt  of  this  information 
by  the  operations  office  manager  or 
designee.  In  rare  instances  when 
information  fi-om  an  employee's  PSF 
may  be  relevant,  such  information  may 
be  shared  only  with  prior  written 
approval  of  the  manager  or  his/her 
designee.  The  Director,  Office  of 
Seciirity  Affairs,  must  be  notified  of  the 
manager's  decision  to  share  PSF 
information,  as  well  as  the  specific 
information  provided  and  a  brief 
summary  of  the  circumstances.  This 
notice  should  be  provided  as  soon  as 
practicable.  Contractor  medical 
personnel  will  not  be  allowed  to  view 
the  PSF.  Contractor  medical  personnel 
must  not  share  any  information 
obtained  from  the  PSF  with  anyone  who 
is  not  a  DOE  PAP  official; 

(6)  Requesting  certification  or 
recertification  of  a  contractor  employee 
when  the  contractor  has  determined,  on 
the  basis  of  all  available  information, 
that  the  individual  is  suitable  for  the 
PAP.  The  contractor  requesting 
certification  or  recertification  shall,  in 
writing,  assure  the  PAP  certifying 
official  that  all  PAP  certification 
requirements  have  been  met; 

(7)  Addressing  any  requirement  not 
met  during  the  certification/ 
recertification  process,  and  requiring  a 
contractor  to  provide  any  additional 
personal  data  or  information  in  its 
possession  that  may  have  a  bearing  on 
the  certification/recertification  of  an 
individual; 

(8)  Documenting  certification  and 
recertification  of  each  PAP  individual 
on  a  form  provided  by  DOE; 

(9)  Developing  a  mechanism  for  co- 
workers, supervisors,  and  managers  to 
communicate  concerns  about  a  PAP 
individual's  suitability  for  nuclear 
explosive  duties; 

(10)  Ensuring  that  PAP  concerns  are 
reported  to  an  appropriate  official,  as 
specified  in  §§711.9  and  711.10,  for 
timely  resolution; 


(11)  Providing  that  the  processing  of 
a  request  for  certification  or 
recertification  of  an  individual  is 
terminated  if  the  individual  is  no  longer 
being  considered  for  assignment  to 
nuclear  explosive  duties  or  is  no  logger 
assigned  to  such  duties.  If, 
subsequently,  the  individual  is 
considered  for  assignment  to  nuclear 
explosive  duties,  the  certification  or 
recertification  process  must  be 
completely  redone;  and 

(12)  Using  recertification  to  return  an 
individual  whose  certification  has 
exceeded  12  months,  and  thus  expired, 
to  the  PAP,  once  it  has  been  determined 
an  individual  still  meets  the 
requirements  of  this  part. 

§  71 1 .7    Maintenance  of  PAP  personnel  list 

Operations  office  managers  who 
exercise  jurisdiction  over  PAP 
certification  and  recertification  shall 
establish  procedures  for  developing  and 
maintaining  a  current  list  of  DOE  and 
contractor  personnel  certified  in  the 
PAP.  The  list  is  to  be  used  for  program 
administration  and  is  not  an 
authorization  for  personnel  to  perform 
nuclear  explosive  duties.  The  list  shall 
be  promptly  updated  and  verified  on  a 
quarterly  basis  under  the  supervision  of 
the  operations  office  manager. 

§  71 1 .8    PAP  training  requirements. 

(a)  Operations  office  managers  shall 
ensure  that  each  individual  who  is 
assigned  to  nuclear  explosive  duties 
receives  special  training  in  PAP 
objectives,  policies,  and  requirements. 

(b)  Operations  office  managers  shall 
ensure  that  DOE  and  contractor 
supervisory  personnel  and  PAP 
certifying  officials  receive  training  that 
includes: 

(1)  A  detailed  explanation  of  nuclear 
explosive  duties  and  nuclear  explosive 
safety; 

(2)  Instruction  on  PAP  objectives, 
policies,  and  requirements; 

(3)  Instruction  on  the  early 
identification  of  behavior  that  may 
indicate  a  degradation  in  reliability  or 
judgment;  and 

(4)  Special  emphasis  on  the 
importance  of  timely  reporting  of  any 
PAP  concern  to  appropriate  personnel. 

(c)  Operations  office  managers  shall 
ensure  that  medical  personnel  who 
perform  medical  assessments  receive, 
before  performing  PAP  responsibilities, 
training  that  includes: 

(1)  A  detailed  explanation  of  nuclear 
explosive  duties  and  nuclear  explosive 
safety; 

(2)  Instruction  on  PAP  objectives, 
policies,  and  requirements; 

(3)  An  orientation  on  nuclear 
explosive  duties  and  the  work 


environment  applicable  to  that  of  the 
PAP  employee; 

(4)  Annual  professional  training  on 
current  issues  and  concerns  relative  to 
psychological  assessment;  and 

(5)  Special  emphasis  on  the 
importance  of  timely  reporting  of  any 
PAP  concern  to  appropriate  personnel. 

(d)  Operattons  office  managers  shall 
esttiblish  and  maintain  a  system  for 
documenting  the  training  received  by 
PAP-certified  individuals,  supervisors 
of  PAP  personnel,  and  medical 
personnel  with  PAP-related  duties. 

§  71 1 .9    Supervisor  reporting. 

(a)  Supervisors  shall  document  and 
report  to  a  PAP  official  and  the  SOMD, 
if  appropriate,  any  observed  or  reported 
behavior  or  condition  of  an  individual 
that  causes  the  supervisor  to  have  a 
reasonable  belief  that  the  individual's 
ability  to  perform  assigned  tasks  in  a 
safe  and  reliable  manner  may  be 
impaired. 

(b)  Behavior  and  conditions  that 
could  indicate  unsuitability  for  the  PAP 
include,  but  are  not  limited  to,  the 
following: 

(1)  Psychological  or  physical 
disorders  that  impair  performance  of 
assigned  duties; 

(2)  Conduct  that  warrants  referral  for 
a  criminal  investigation  or  results  in 
arrest  or  conviction; 

(3)  Indications  of  deceitful  or 
delinquent  behavior; 

(4)  Attempted  or  threatened 
destruction  of  property  or  life; 

(5)  Suicidal  tendencies  or  attempted 
suicide; 

(6)  Use  of  illegal  drugs  or  the  abuse  of 
legal  drugs  or  other  substances; 

(7)  Alcohol  use  disorder; 

(8)  Recurring  financial 
irresponsibility; 

(9)  Irresponsibility  in  performing 
assigned  duties; 

(10)  Inability  to  deal  with  stress,  or 
the  appearance  of  being  under  unusual 
stress; 

(11)  Failure  to  understand  work 
directives,  hostility  or  aggression  toward 
fellow  workers  or  authority, 
imcontrolled  anger,  violation  of  safety 
or  security  procedures,  or  repeated 
absenteeism;  and 

(12)  Significant  behavioral  changes, 
moodiness,  depression,  or  other 
evidence  of  loss  of  emotional  control. 

§711.10    Individual  reporting. 

(a)  An  individual  in  the  PAP  shall 
report  any  observed  or  reported 
behavior  or  condition  of  another  PAP 
individual  that  could  indicate  the 
individual's  unsuitability  for  nuclear 
explosive  duties,  including  the 
behaviors  and  conditions  listed  in 
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§  711.9,  to  a  supervisor,  the  SOMD,  or 
other  PAP  official. 

(b)  An  individual  in  the  PAP  shall 
report  any  behavior  or  condition, 
including  any  behavior  or  condition 
listed  in  §  711.9,  that  may  affect  his  or 
her  own  suitability  for  nuclear  explosive 
duties  to  a  supervisor,  the  SOMD,  or 
other  PAP  official. 

S  711 .11    bnoMdiate  removal  from  nuclaar 
explosive  duties. 

(a)  A  supervisor  who  has  a  reasonable 
belief  that  an  individual  in  the  PAP  is 
not  suitable  for  nuclear  explosive  duties 
shall  immediately  remove  that 
individual  from  those  duties  pending  a 
determination  of  the  individual's 
suitability.  The  supervisor  shall,  at  a 
minimum: 

(1)  Require  the  individual  to  stop 
performing  nuclear  explosive  duties; 

(2)  Take  action  to  ensure  the 
individual  is  denied  access  to  nuclear 
explosive  areas;  and 

(3)  Notify  the  individual,  in  writing, 
the  reason  for  these  actions. 

(b)  A  supervisor  who  removes  an 
individual  from  nuclear  explosive 
duties  shaH  notify  the  PAP  certifying 
official  of  the  action  and  the  reasons 
that  led  to  the  removal  of  the  individual 
from  nuclear  explosive  duties  as  soon  as 
possible,  and  shall  forward  this 
information,  in  writing,  to  the  PAP 
certifying  official  within  24  hours  from 
the  time  the  individual  is  removed  from 
duties. 

(c)  Immediate  removal  of  an 
individual  from  nuclear  explosive 
duties  is  an  interim,  precautionary 
action  and  does  not  constitute  a 
determination  that  the  individual  is  not 
fit  for  nuclear  explosive  duties.  Removal 
bom  nuclear  explosive  duties  shall  not, 
in  itself,  be  cause  for  loss  of  pay  or  other 
benefits  or  other  changes  in 
employment  status. 

f  711.12    Action  following  removal  from 
duties. 

(a)  Temporary  removal.  If  a  PAP 
certifying  official  receives  a  supervisor's 
written  notice  of  the  immediate  removal 

.  of  an  individual  from  nuclear  explosive 
duties,  the  certifying  official  shall  direct 
the  removal  of  the  individual  irom  PAP 
duties  pending  an  evaluation  and 
detennination  regarding  the  individual's 
suitability  for  nuclear  explosive  duties. 
The  applicable  DOE  personnel  security 
office  shall  be  notified  if  removal  is 
based  on  a  security  concern. 

(b)  Evaluation.  The  PAP  certifying 
official  shall  conduct  an  evaluation  of 
the  drciunstances  or  information  that 
led  the  supervisor  to  remove  the 
individual  from  nuclear  explosive 
duties.  The  PAP  certifying  official  shall 


prepare  a  written  report  of  the 
evaluation  that  includes  the  certifying 
official's  determination  regarding  the 
individual's  suitability  for  continuing 
PAP  certification. 

(c)  PAP  certifying  official's  action.  (1) 
If  the  PAP  certifying  official  determines 
that  an  individual  who  has  been 
removed  temporarily  from  nuclear 
explosive  duties  continues  to  meet  the 
requirements  for  certification  in  the 
PAP,  the  certifying  official  shall: 

(i)  Notify  the  operations  office 
manager  of  the  determination;  and 

(ii)  Notify  the  individual's  supervisor 
of  the  determination  and  direct  that  the 
individual  be  allowed  to  return  to 
nuclear  explosive  duties. 

(2)  If  the  PAP  certifying  official 
determines  that  an  individual  who  has 
been  temporarily  removed  from  PAP 
duties  does  not  meet  the  requirements 
for  certification,  the  certifying  official 
shall  refer  the  matter  to  the  operations 
office  manager  for  action.  The  certifying 
official  shall  submit  the  evaluation 
report  to  the  operations  office  manager 
and  a  recommendation  that  the 
individual's  PAP  certification  be 
revoked. 

(d)  Operations  office  manager's  initial 
decision.  After  receipt  of  a  PAP 
certifying  official's  evaluation  report 
and  reconmiendation  for  revoking  an 
individual's  PAP  certification,  the 
operations  office  manager  shall  take  one 
of  the  following  actions: 

(1)  Direct  that  the  individual  be 
reinstated  in  the  PAP  and.  in  writing, 
explain  the  reasons  and  factual  basis  for 
the  action: 

(2)  Direct  the  revocation  of  the 
individual's  PAP  certification  and.  in 
writing,  explain  the  reasons  and  factual 
basis  for  the  decision;  or 

(3)  Direct  continuation  of  the 
temporary  removal  pending  completion 
of  specified  actions  (e.g.,  medical 
assessment,  security  evaluation, 
treatment)  to  resolve  the  concerns  about 
the  individual's  suitability  for  the  PAP. 

(e)  In  the  event  of  a  revocation, 
pursuant  to  $  711.12(d)(2).  or 
suspension  pursuant  to  §  711.12(d)(3). 
the  operations  office  manager  shall 
provide  the  individual  a  copy  of  the 
PAP  certifying  official's  evaluation 
report.  The  manager  may  withhold  such 
r^ort,  or  portions  thereof,  to  the  extent 
that  he/she  determines  that  the  report, 
or  portions  thereof,  may  be  exempt  from 
access  by  the  individual  under  the 
Privacy  Act  or  the  Freedom  of 
Information  Act. 

(f)  Reinstatement  after  completion  of 
specified  actions.  An  individual 
directed  by  the  operations  office 
manager  to  take  specified  actions  to 
resolve  PAP  concerns  shall  be 


reevaluated  by  the  certifying  official 
after  those  actions  have  been  completed. 
After  considering  the  PAP  certifying 
official's  evaluation  report  and 
reconmiendation,  the  operations  office 
manager  shall  direct  either: 

(1)  Reinstatement  of  the  individual  in 
the  PAP;  or 

(2)  Revocation  of  the  individual's  PAP 
certification. 

(g)  Notification  of  operations  office 
manager's  initial  decision.  The 
operations  office  manager  shall  send  by 
certified  mail,  return  receipt  requested, 
a  written  decision,  including  rationale, 
to  an  individual  who  is  denied 
certification  or  recertification.  The 
operations  office  manager's  decision 
shall  be  accompanied  by  notification  to 
the  individual,  in  writing,  of  the 
procediu-es  in  paragraph  (g)  of  this 
section  and  §§  711.14—711.16 
pertaining  to  reconsideration  or  a 
hearing  on  the  operation  office 
manager's  decision. 

(h)  Request  for  reconsideration  or 
certification  review  hearing.  An 
individual  who  receives  notification  of 
an  operation  office  manager's  decision 
to  deny  or  revoke  his  or  her  PAP 
certification  may  choose  one  of  the 
following  options: 

(1)  Take  no  action; 

(2)  Submit  a  written  request  to  the 
operations  office  manager  for 
reconsideration  of  the  decision  to  deny 
or  revise  certification.  The  request  shall 
include  the  Individual's  response  to  any 
information  that  gave  rise  to  a  concern 
about  the  individual's  suitability  for 
nuclear  explosive  duties.  The  statement 
shall  be  signed  under  oath  or 
affirmation  before  a  notary  public  and 
must  be  sent  by  certified  mail  to  the 
operations  office  manager  within  20 
working  days  after  the  individual 
received  notice  of  the  operations  office 
manager's  decision;  or 

(3)  Submit  a  written  request  to  the 
operations  office  manager  for  a 
certification  review  hearing.  The  request 
for  a  hearing  must  be  sent  by  certified 
mail  to  the  operations  office  manager 
within  20  working  days  after  the 
individual  receives  notice  of  the 
operations  office  manager's  decision. 

(i)  Operations  office  manager's 
decision  after  reconsideration  or 
hearing.  (1)  If  an  individual  requests 
reconsideration  by  the  operations  office 
manager  but  not  a  certification  review 
hearing,  the  operations  office  manager 
shall,  within  20  working  days  after 
receipt  of  the  individual's  request,  send 
by  certified  mail.  ret\im  receipt 
requested,  to  the  individual  a  final 
decision  as  to  suitability  based  upon  the 
individual's  response  and  other  relevant 
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information  available  to  the  operations 
office  manager. 

(2)  If  an  individual  requests  a 
certification  review  hearing,  the 
operations  office  manager  shall  decide 
the  matter  after  receipt  of  the 
certification  review  hearing  officer's 
report  and  recommendation,  as 
provided  in  §  711.15.  The  operations 
office  manager  shall,  within  20  working 
days  after  receiving  the  hearing  officer's 
report  and  recommendation,  send  by 
certified  mail,  return  receipt  requested, 
the  operations  office  manager's  final 
decision  to  the  individual,  accompanied 
by  a  copy  of  the  hearing  officer's  report 
and  recommendation,  and  the  transcript 
of  the  certification  review  proceedings. 

f  711.13    Appointment  of  a  certmcatkm 
review  hearing  officar  and  legal  counaal. 

(a)  After  receiving  an  individual's 
request  for  a  certification  review 
hearing,  the  operations  office  manager 
shall  promptly  appoint  a  certification 
review  hearing  officer.  The  hearing 
officer  shall: 

(1)  Be  a  DOE  attorney  or  a  hearing 
official  from  the  DOE  Office  of  Hearings 
and  Appeals  and  have  a  DCS  Q  access 
authorization;  and 

(2)  Have  no  prior  involvement  in  the 
matter  or  be  directly  supervised  by  any 
person  who  is  involved  in  the  matter. 

(b)  The  opwaticMis  office  manager 
shall  also  appoint  a  DOE  attorney  as 
counsel  for  DOE,  who  shall  assist  the 
hearing  officer  by: 

(1)  Obtaining  evidence: 

(2)  Arranging  for  the  appearance  of 
witnesses; 

(3)  Examining  and  cross-examining 
witnesses;  and 

(4)  Notifying  the  individual  in 
writing,  at  least  7  working  days  in 
advance  of  the  hearing,  of  the  sdieduled 
place,  date,  and  hour  where  the  Iraaring 
will  take  place. 


1711.14 

(a)  The  certification  review  hearing 
officer  shall  conduct  the  proceedings  in 
an  orderly  and  impartial  manner  to 
protect  the  interests  of  both  the 
Government  and  the  individual. 

(b)  An  individual  who  requests  a 
certification  review  hearing  shall  have 
the  right  to  appear  personally  before  the 
hearing  officer;  to  present  evidence  in 
his  OT  her  own  behalf,  through  witnesses 
or  by  documents,  or  by  both;  and  be 
accompanied  and  represented  at  the 
hearing  by  counsel  of  the  individual's 
choosing  or  any  other  person  and  at  the 
individual's  own  expense. 

(c)  In  conducting  the  proceedings,  the 
certification  review  hearing  officer  shall: 

(1)  Receive  all  information  relating  to 
the  individual's  fitness  for  PAP 


certification  through  witnesses  or 
docimientation; 

(2}  Ensure  that  the  individual  is 
permitted  to  offer  information  in  his  or 
her  behalf;  to  call,  examine,  and  except 
as  provided  in  paragraph  (c)(3)  of  this 
section,  cross-examine  witnesses  and 
other  persons  who  have  made  written  or 
oral  statements,  and  to  present  and 
examine  dociunentary  evidence; 

(3)  Have  the  option  to  receive  and 
consider  oral  or  written  statements 
adverse  to  the  individual  without 
aflbrding  the  individual  the  opportunity 
to  cross-examine  the  person  making  the 
statement  in  either  of  the  following 
circumstances: 

(i)  The  substance  of  the  statement  was 
contained  in  the  individual's  personnel 
security  file  and  the  head  of  the  Federal 
agency  supplying  the  statement  certifies 
that  the  person  who  furnished  the 
information  is  a  confidential  informant 
who  has  been  engaged  in  obtaining 
intelligence  information  for  the 
Government,  and  that  the  disclosure  of 
that  person's  identity  would 
substantially  harm  the  national  security;- 
or 

(ii)  The  substance  of  the  statement 
was  contained  in  the  individual's 
personnel  security  file  and  the  Assistant 
Secretary  for  Defense  Programs  or 
designee  for  that  particular  purpose  has 
determined,  after  considerii^ 
informatiim  furnished  by  the 
investigative  agency  concerning  the 
reliability  of  the  perstm  and  the 
accuracy  of  the  statement,  that  — 

(A)  Tne  statement  appears  to  be 
reliable  and  material; 

(B)  Failure  of  the  hearing  officer  to 
receive  and  consider  such  statement 
would  substantially  harm  the  national 
security;  and 

(C)  Tne  person  who  furnished  the 
information  cannot  appear  to  testify  due 
to  death  or  severe  illness,  or  due  to 
some  other  good  cause  as  determined 
only  by  the  Assistant  Secretary  for 
Defense  Programs; 

(4)  Ensure  that  if  the  procedures  in 
paragraph  (c)(3)  of  this  section  are  used, 
the  individual  is  given  a  description  of 
the  information,  which  shall  be  as 
comprehensive  and  detailed  as  the 
national  security  permits.  In  addition,  if 
a  statement  is  received  under  paragraph 
(cK3)(ii)  of  this  section,  the  identity  of 
the  person  making  the  statement  and  the 
infcMination  to  be  considered  shall  be 
made  available  to  the  individual.  The 
hearing  officer  shall  give  appropriate 
consideration  to  the  feet  that  the 
individual  did  not  have  an  opportimity 
to  cross-examine  such  person: 

(5)  Require  the  testimony  of  the 
individual  and  all  witnesses  be  given 
under  oath  or  affirmation: 


(6)  Request  that  the  Assistant 
Secretary  for  Defense  Programs  issue 
subpoenas  for  witnesses  to  attend  the 
hearing  or  for  the  production  of  specific 
dociunents  or  other  physical  evidence; 
and 

(7)  Ensure  that  a  transcript  of  the 
certification  review  proceedings  is 
made. 

§711.15    Hearing  officer'a  report  and 
recommendation. 

Not  later  than  30  working  days  after 
the  conclusion  of  the  hearing,  the 
certification  review  hearing  officer  shall 
forward  written  findings,  a  supporting 
statement  of  reasons,  and 
recommendation  regarding  the 
individual's  suitability  for  certification 
or  recertification  in  the  PAP  to  the 
operations  office  manager.  The  hearing 
officer's  report  and  recommendation 
shall  be  accompanied  by  a  copy  of  the 
record  of  the  proceedings. 

f711.l6    Appal  of  the  operaHona  fllce 


(a)  An  individual  who  has  been 
denied  PAP  certification  or 
recertification,  or  whose  certification 
has  been  revised,  may  appeal  the 
operations  office  manager's  decision  to 
the  Assistant  Secretary  for  Defense 
Programs.  The  appeal  must  be  sent  to 
the  Assistant  Secretary  for  Defense 
Programs,  by  cntified  mail,  no  later 
than  20  working  days  after  the 
individual  receives  the  operations  office 
manager's  decision. 

(b)  An  individual  who  appeals  an 
operations  office  manager's  decision  to 
the  Assistant  Secretary  for  Defense 
Programs  must  submit  the  appeal  and  a 
written  supporting  statement  to  the 
Assistant  Secretary  for  Defense 
Programs  through  the  operations  office 
manager  and  the  Deputy  Assistant 
Secretary  for  Militaiy  Application  and 
Stockpile  Management,  llie  individual 
must  also  submit: 

(1)  A  copy  of  the  operations  office 
manager's  final  decision  and  any  related 
documentation:  and 

(2)  If  a  certification  review  hearing 
was  condiicted.  a  copy  of  the  hearing 
officer's  report  and  recommendation 
and  the  record  of  the  proceedings. 

(c)  Within  20  working  days  ofthe 
receipt  of  an  individual's  appeal  and 
supporting  documents,  the  Assistant 
Secretary  for  Defense  Programs  shall 
review  all  ofthe  information  and  issue 
a  written  decision  in  the  matter.  The 
decision  ofthe  Assistant  Secretary  for 
Defense  Programs  shall  be  final  for  DOE. 

(d)  If  an  individual  does  not  appeal  to 
the  Assistant  Secretary  for  Defense 
Programs  within  the  time  specified  in 
paragraph  (a)  of  this  section,  the 
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operations  office  manager's  decision 
shall  be  the  final  decision. 

Subpart  B— Medical  Assessments  for 
PAP  Certification  and  Recertification 

General  Provisions 

1711.20    AppllcaMHty. 

The  purpose  of  this  subpart  is  to 
establish  standards  and  procedures  for 
conducting  medical  assessments  of  DOE 
and  DOE  contractor  employees  in  the 
PAP. 

§711.21    Purpose  and  scope. 

The  standards  and  procedtires  set 
forth  in  this  part  are  necessary  for  DOE 
to: 

(a)  Identify  the  presence  of  any 
mental,  emotional,  physical,  or 
behavioral  characteristics  or  conditions 
that  present  or  are  likely  to  present  an 
unacceptable  impairment  in  judgment, 
reliability,  or  fitness  of  an  individual  to 
perform  nuclear  explosive  duties  safely 
and  reliably: 

(b)  Facilitate  the  early  diagnosis  and 
treatment  of  disease  or  impairment  and 
to  foster  accommodation  and 
rehabiUtation  of  a  disabled  individual 
with  the  intent  of  retxuning  the 
individual  to  assigned  nudear  explosive 
duties; 

Ic)  Determine  what  functions  an 
employee  may  be  able  to  perform  and  to 
fecllitate  the  proper  placement  of 
employees;  and  (d)  Provide  for 
continuing  monitoring  of  the  health 
status  of  employees  in  order  to  facilitate 
early  detection  and  correction  of 
adverse  health  effects,  trends,  or 
patterns. 

Re^misilnlities  and  Authorities 

§711.30    Deeignaled  phyatetaa 

(a)  The  designated  physician  shall  be 
qualified  to  provide  professional 
expertise  in  the  area  of  occupational 
medicine  as  it  relates  to  the  PAP.  The 
designated  physician  may  serve  in  other 
capacities,  including  Medical  Review 
Officer. 

(b)  The  designated  physician  shall: 

(1)  Be  a  physician  who  is  a  graduate 
of  an  accredited  school  of  medicine  or, 
osteopathy; 

(2)  Have  a  valid,  imrestricted  state 
license  to  practice  medicine  in  the  state 
where  PAP  medical  assessments  occur. 

(3)  Have  met  the  applicable  PAP 
training  requirements;  and  (4)  Be 
eligible  for  DOE  access  authorization. 

(c)  The  designated  physician  shall  be 
responsible  for  the  medical  assessments 
of  PAP  individuals,  including 
determining  w;hich  components  of  the 
medical  assessments  may  be  performed 
by  other  qualified  personnel.  Although 


a  portion  of  the  assessment  may  be 
performed  by  another  physician, 
physician's  assistant,  or  nurse 
practitioner,  the  designated  physician 
remains  responsible  for: 

(1)  Supervising  the  evaluation  ' 
process: 

(2)  Interpreting  the  results  of 
evaluations; 

(3)  Documenting  medical  conditions 
that  may  disqualify  an  individual  from 
the  PAP; 

(4)  Providing  medical  assessment 
information  to  the  designated 
psychologist  to  assist  in  determining 
p^chological  fitness: 

(5)  Detnmining,  in  conjimction  with 
EKDE,  if  appropriate,  the  location  and 
date  of  the  next  required  medical 
assessment,  therel^  establishing  the 
period  of  certification;  and  (6)  Signing  a 
recomm«idation  as  to  the  medical 
fitness  of  an  individual  for  certification 
or  recertification. 

(d)  The  desigruted  physician  shall 
immediately  report  to  the  SOMD  any  of 
the  following  about  himself  or  herself: 

(1)  Initiation  of  an  adverse  action  by 
any  state  medical  licensing  board  or  any 
other  professional  licensing  board; 

(2)  Initiation  of  an  adverse  action  by 
any  federal  regulatory  board  since  the 
last  designation: 

(3)  The  withdrawal  ofthe  privilege  to 
practice  by  any  institution; 

(4)  Being  named  a  defendant  in  any 
criminal  proceedings  (felony  or 
misdemeanor)  since  the  last 
designation: 

(5)  Being  evaluated  or  treated  for 
alcohol  use  disorder  or  drug 
dependency  or  abuse  since  the  last 
designation:  or 

(6)  Occurrence  of  a  physical  or  mental 
health  condition  since  the  last 
designation  that  might  afliect  his  or  her 
ability  to  perform  professional  duties. 

§711.31    Dasignslad  psychologist. 

(a)  The  designated  psychologist  shall 
report  to  the  ^MD  and  shall  determine 
the  psychological  fitness  of  an 
individual  to  participate  in  the  PAP. 
The  results  of  this  evaluation  shall  be 
provided  only  to  the  designated 
physician  at  the  SOMD. 

0>)  The  designated  psychologist  shall: 

(1)  Hold  a  doctoral  degree  from  a 
clinical  psychology  program  that 
includes  a  1-year  clinical  internship 
approved  by  the  American 
Psychological  Association  or  an 
equivalent  program; 

(2)  Have  acciunulated  a  minimum  of 
3  years  postdoctoral  clinical  experience 
with  a  major  emphasis  in  psychological 
assessment; 

(3)  Have  a  valid,  unrestricted  state 
license  to  practice  clinical  psychology 


in  the  state  where  PAP  medical 
assessments  occur. 

(4)  Have  met  the  applicable  PAP 
training  requirements;  and 

(5)  Be  eligible  for  DOE  access 
authorization . 

(c)  The  designated  psychologist  shall 
be  responsible  for  the  performance  of  all 
psychological  evaluations  of  PAP 
individuals,  and  otherwise  as  directed 
by  the  SOMD.  In  addition,  the 
designated  psychologist  shall: 

(1)  Designate  whiob  components  of 
the  psychological  evaluation  may  be 
performed  by  other  quaUfied  {wrsonnel; 

(2)  Upon  request  of  management, 
assess  the  psychological  fitness  of 
personnel  for  PAP  duties  in  specific 
woric  settings  and  recommend  referrals 
as  indicated: 

(3)  Conduct  and  coordinate 
educational  and  training  seminara. 
woilcshops,  and  meetings  to  enhance 
PAP  individual  and  supervisor 
awareness  of  mental  health  issues; 

(4)  Establish  personal  workplace 
contact  Mrith  supervisors  and  workere  to 
help  them  identify  psychologically 
distressed  PAl'  individuals;  and 

(5)  Make  referrals  for  psychiatric,  ~~ 
psychological,  substance  abuse, 
personal  or  family  problems,  and 
monitor  the  progress  of  individuals  so 
referred. 

(d)  The  designated  psychologist  shall 
immediately  report  to  the  SOMD  any  of 
the  following  about  himself  or  herself: 

(1)  Initiation  of  an  adverse  action  by 
any  state  medical  licensing  board  or  any 
other  professional  licensing  board; 

(2)  biitiation  of  an  adverse  action  by 
any  federal  regulatory  board  since  the 
last  designation: 

(3)  The  withdrawal  ofthe  privilege  to 
practice  by  any  institution; 

(4)  Being  named  a  defendant  in  any 
criminal  proceeding  (felony  or 
misdemeanor)  since  the  last 
designation: 

(5)  Being  evaluated  or  treated  for 
alcohol  use  disorder  or  drug 
dependency  or  abuse  since  the  last 
designation:  or 

(6)  OoCTurence  of  a  physical  or  mental 
health  condition  that  might  affect  his  or 
her  ability  to  perform  professicmal 
duties  since  the  last  designation. 

§711.32    ana Occupettonal  Medlcsl 
Otrector(80MO). 

(a)  The  SOMD  shall  nominate  a 
physician  to  serve  as  the  designated 
physician  and  a  clinical  psychologist  to 
serve  as  the  designated  psychologist. 
The  nominations  shall  be  sent  through 
the  operations  office  to  the  Director, 
Office  of  Occupational  Medicine  and 
Medical  Surveillance.  Each  nomination 
shall  describe  the  nominee's  relevant 
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training,  experience,  and  licensiuB,  and 
shall  include  a  curriculum  vitae  and  a 
copy  of  the  nominee's  ciurent  state  or 
district  Ucense. 

(b)  The  SOMD  shall  submit  a 
renomination  report  biennially  through 
the  operations  office  manager  to  the 
Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance. 
This  report  shall  be  submitted  at  least 
60  days  before  the  second  anniversary  of 
the  initial  designation  or  of  the  last 
redesignation,  whichever  applies.  The 
report  shall  include: 

(1)  A  statement  evaluating  the 
performance  of  the  designated  physician 
and  designated  psychologist  during  the 
previous  designation  period; 

(2)  A  simmiary  of  all  PAP-relevant 
training,  including  postgraduate 
education,  that  the  designated  physician 
and  designated  psychologist  has 
completed  since  the  last  designation; 
and 

(3)  A  copy  of  the  valid,  imrestricted 
state  or  district  license  of  the  designated 
physician  and  designated  psychologist. 

(c)  The  SOMD  shall  submit,  annually, 
to  the  Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance, 
through  the  operations  office  manager,  a 
written  report  summarizing  PAP 
medical  activity  during  the  previous 
year.  The  SCA^  shall  comply  with  any 
DOE  directives  specifying  the  form  or 
contents  of  the  annual  report. 

(d)  The  SOMD  shall  investigate  any 
reports  of  problems  regarding  a 
designated  physician  or  designated 
psychologist,  and  the  SOMD  may 
suspend  either  official  from  PAP-related 
duties.  If  the  SOMD  suspends  either 
official,  the  SOMD  shall  notify  the 
Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance  and 
the  operations  office  manager,  and 
provide  supporting  documentation  and 
reasons  for  the  action. 

1711.33    DIrwtor.Ofnoe  of  Occupational 
Medicine  and  INedleal  SurvaHlanoa. 

The  Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance, 
shall: 

(a)  Develop  policies,  standards,  and 
guidance  related  to  the  medical  aspects 
of  the  PAP,  including  the  psychological 
testing  inventory  to  be  used; 

(b)  Review  the  qualifications  of 
designated  physicians  and  designated 
psydiologists,  and  concur  or  nonconcur 
in  their  designations  by  sending  a 
statement  to  the  responsible  program 
office  and  the  operations  office,  with  an 
informational  copy  to  the  SOMD; 

(c)  Provide  technical  assistance  on 
medical  aspects  of  the  PAP  to  all  DOE 
elements  and  DOE  contractors;  and 


(d)  0}ncur  or  nonconcur  with  the 
medical  bases  of  decisions  rendered  on 
appeals  of  PAP  certification  decisions. 


f711.34 

Director,  Tranaportation  Safaguarda 

DivMoa 

Operations  office  managers  and  the 
Director,  Transportation  Safeguards 
Division,  shall  approve,  upon  the 
nomination  of  the  SOMD  and 
concurrence  of  the  Director,  Office  of 
Occupational  Medicine  and  Medical 
Surveillance,  physicians  and 
psychologists  to  serve  as  designated 
physicians  and  designated 
psychologists. 

Medical  Assessment  Process  and 
Standards 

f  711.40    Mediealatandardafor 
certHicallon. 

To  be  certified  in  the  PAP,  an 
individual  shall  be  £ree  of  any  mental, 
emotional,  or  physical  condition  or 
behavioral  characteristics  or  conditions 
that  present  or  are  likely  to  present  an 
unacceptable  impairment  in  judgement, 
reliability,  or  fitness  of  an  individual  to 
perform  nuclear  explosive  dutie$  safely 
and  reliably.  The  designated  physician, 
with  the  assistance  of  the  designated 
psychologist,  shall  determine  the 
existence  or  nature  of  any  of  the 
following: 

(a)  Physical  or  medical  disabilities 
such  as  visual  acuity,  defective  color 
vision,  impaired  hearing, 
musculoskeletal  deformities,  and 
neuromuscular  impairment; 

(b)  Mental  disoraers  or  behavioral 
problems,  including  substance  use 
disorders,  as  defined  in  the  Diagnostic 
and  Statistical  Manual  of  Mental 
Disorders; 

(c)  Use  of  illegal  drugs  or  the  abuse  of 
legal  drugs  or  oUier  substances,  as 
identified  by  self-reporting,  or  by 
medical  or  psychological  evaluation  or 
testing; 

(d)  Alcohol  use  disorder; 

(e)  Threat  of  suicide,  homicide,  or 
physical  harm;  or 

(f)  Cardiovascular  disease,  endocrine 
disease,  cerebrovascular  or  other 
neiut>logic  disease,  or  the  use  of  drugs 
for  the  treatment  of  such  conditions  that 
may  adversely  affect  the  judgment  or 
ability  of  an  individual  to  perform 
assigned  duties  in  a  safe  and  reliable 
manner. 


§711,41 

(a)  The  designated  physician,  under 
the  supervision  of  the  SOMD,  shall  be 
responsible  for  the  medical  assessment 
of  PAP  individuals.  In  carrying  out  this 
responsibility,  the  designated  physician 
or  the  SOMD  shall  integrate  the  medical 


evaluations,  available  drug  testing 
results,  psychological  evaluations,  any 
psychiatric  evaluations,  and  any  other 
relevant  information  to  determine  an 
individual's  overall  medical 
qualification  for  assigned  duties. 

(b)  Employers  shall  provide  a  job  task 
analysis  or  detailed  statement  of  duties 
for  each  PAP  individual  to  both  the 
designated  physician  and  the  designated 
psydiologist  before  each  medical 
assessment  and  psychological 
evaluation.  PAP  medical  assessments 
and  psychological  evaluations  shall  not 
be  performed  if  a  job  task  analysis  or 
detailed  statement  of  duties  has  not 
been  provided. 

(c)  The  designated  physician  shall 
consider  a  PAP  individual's  fitness  for 
nuclear  explosive  duties  at  the  time  of 
each  medical  contact,  including: 

(1)  Medical  assessments  for  initial 
certification,  annual  recertification,  and 
evaluations  for  reinstatement  following 
temporary  removal  from  the  PAP; 

(2)  Intermediate  evaluations, 
including  job  transfer  evaluations, 
evaluations  upon  self-referral,  and 
referral  by  management; 

(3)  Routine  mMical  contacts, 
including  routine  retum-to-woric 
evaluations  and  occupational  and 
nonoccupational  health  counseling 
sessions;  and 

(4)  A  review  of  current,  legal  drug  use. 

(d)  Psychological  evaluaticms  shul  be 
conducted: 

(1)  For  initial  oeitification.  This 
psychological  evaluation  consists  of  a 
gen«ally  accepted,  self-reporting 
psychological  inventory  tool  approved 
by  the  Director,  Office  of  Occupational 
Medicine  and  Medical  Surveillance,  and 
a  semi-structiued  interview. 

(2)  For  recertification.  This 
psychological  evaluation  consists  of  a 
semi-structured  interview. 

(3)  Every  third  year.  The  medical 
assessment  for  recertification  shall 
include  a  generally  accepted  self- 
reporting  psychological  inventory  tool 
approved  by  the  Director,  Office  of 
Occupational  Medicine  and  Medical 
Surveillance. 

(4)  Additional  psychological  or 
psychiatric  evaluations  may  be  required 
by  the  SOMD  when  needed  to  resolve 
PAP  concerns. 

(e)  Following  absences  requiring 
retum-to-woik  evaluations  under 
applicable  DOE  directives,  the 
designated  physician,  with  assistance 
from  the  designated  psychologist,  shall 
determine  whether  a  psychological 
evaluation  is  necessary. 

(f)(1)  Except  as  provided  in  paragraph 
(f)(2)  of  this  section,  the  designated 
physician  shall  forward  the  completed 
medical  assessment  of  a  PAP  individual 
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to  the  SOMD,  who  shall  send  a 
recommendation  based  on  the 
assessment  simultaneously  to  the 
individual's  PAP  administrative 
organization  and  to  the  PAP  certifying 
official. 

(2)  If  the  designated  physician 
determines  that  a  currently  certified 
individual  no  longer  meets  the  PAP 
standards,  the  designated  physician 
shall  immediately,  orally,  inform  the 
PAP  certifying  official  and  the  PAP 
individual's  administrative 
organization,  foUoMring  up  in  writing  as 
appropriate. 

(gi  Only  the  designated  physician, 
subject  to  informing  the  SOMD,  shall 
make  a  medical  recommendation  for 
return  to  work  and  work 
accommodations  for  PAP  individuals. 

(h)  The  following  documentation  is 
required  for  routine  use  in  the  PAP  after 
treatment  of  an  individual  for  any 
disqualifying  condition: 

(1)  A  summary  of  the  diagnosis, 
treatment,  current  status,  and  prognosis 
to  be  furnished  to  the  designated 
physician; 

(2)  The  medical  opinion  of  the 
designated  physician  advising  the 
individual's  supervisor  on  whether  the 
individual  is  able  to  return  to  work  in 
either  a  PAP  or  non-PAP  capadtv;  and 

(3)  Any  periodic  monitoring  plan 
approved  by  the  designated  physician, 
the  designated  psychologist,  and  the 
SOMD,  that  is  used  to  evaluate  the 
reliability  of  the  employee. 


illegal  drugs  and  relevant  counseling  for 
3  years. 

}  71 1 .43    Evaluation  for  hallucinogen  use. 

If  DOE  determines  that  a  PAP 
individual  has  used  any  hallucinogen, 
the  individual  shall  not  be  eligible  for 
certification  or  recertification  unless: 

(a)  Five  years  have  passed  since  the 
last  use  of  the  hallucinogen; 

(b)  A  medical  evaluation,  including  a 
psychological  test,  is  performed  to 
determine  that  the  individual  is  reliable; 
and 

(c)  The  individual  has  a  record  of 
acceptable  job  performance  and 
observed  behavior. 

1711.44    Medical  asaeaamant  for  alcohol 


1711.42 


tor  drug 


(a)  Except  as  otherwise  provided  by 
this  section,  a  medical  assessment  for 
illegal  drug  use  by  DOE  employees  shall 
be  conducted  under  DOE  Order  3792.3, 
"Drug-Free  Federal  Workplace  Testing 
Implementation  Program,"  or  any 
successor  order  issued  by  DOE. 

(b)  Except  as  otherwise  provided  by 
this  section,  a  medical  assessment  for 
illegal  drug  use  by  DOE  contractor 
employees  shall  be  conducted  imder  10 
CFR  part  707,  "Workplace  Substance 
Abuse  Programs  at  DOE  Sites." 

(c)  In  eadi  case  of  drug  abuse,  the 
SOMD,  in  consultation  with  the 
designated  psychologist,  shall  evaluate 
the  individual  for  evidence  of 
psychological  impairment  add  make  a 
recommendation  to  the  PAP  certifying 
official  as  to  the  individual's  reliability. 

(d)  If  an  individual  successfully 
completes  an  SOMD-approved  drug 
rehabilitation  program,  DOE  may 
reinstate  the  individual  in  the  PAP 
based  on  the  SOMD's  follow-up 
evaluation  and  recommendation.  The 
individual  reinstated  will  be  subject  to 
SCN^a>directed  unannounced  tests  for 


(a)  If  alcohol  abuse  is  suspected,  an 
individual  shall  be  examined  for 
evidence  of  alcohol  use  disorder.  If  the 
examination  produces  evidence  of 
alcohol  use  disorder,  additional 
evaluation  shall  be  conducted,  which 
^ay  include  psychological  evaluation. 

(b)  Alcohol  consimiption  is  prohibited 
within  an  S-hoin  period  preceding 
scheduled  work  and  during  the 
performance  of  nuclear  explosive 
duties. 

(c)  Individuals  in  the  PAP,  including 
individuals  who  report  for  unscheduled 
work,  may  be  tested  for  cause  or 
reasonable  suspicion  of  alcohol  use  or 
after  an  accident  or  an  imsafe  practice 
involving  the  individoial. 

(d)  DOE  shall  implement  or  require 
the  contractor  to  implement  procediores 
that  will  ensure  that  persons  called  in 
to  perform  unscheduled  work  are  fit  to 
perform  the  tasks  assigned. 

(e)  Tests  for  alcohol  must  be 
administered  by  a  certified  Breath 
Alcohol  Technician  using  an  evidential- 
grade  breath  analysis  device  approved 
for  use  at  the  0.02/0.04  cut-off  levels 
that  conforms  to  the  Department  of 
Transportation's  (DOT)  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  model  specifications  (58  FR 
48705,  September  17, 1993),  and  the 
most  recent  "Conforming  Products  List" 
issued  by  NHTSA  which  are  available 
fit>m  the  Office  of  Traffic  Safety 
Prcerams,  Washington.  DC. 

(ij  An  individual  whose  confirmatory 
breath  alcohol  test  resuh  is  at  or  above 
an  alcohol  concentration  of  0.02  percent 
shall  not  be  allowed  to  perform  nuclear 
explosive  duties  until  the  individual's 
alcohol  concentration  is  below  0.02 
percent  using  an  evidential-grade  breath 
analysis  device  described  in  section 
711.44(e). 

(g)  Individuals  subject  to  alcohol 
testing  under  DOT  regulations  shall  be 
subject  to  the  sanctions  promulgated  by 


the  Federal  Highway  Administration 
rule.  Appropriate  disciplinary  action 
v«rill  be  taken  under  DOE's  authority. 

(h)  Individuals  refusing  to  submit  to 
a  breath  alcohol  test,  shall  be 
immediately  remoted  from  nuclear 
explosive  duties. 

(i)  The  SOMD,  in  conjunction  with 
the  designated  psychologist,  shall 
evaluate  each  case  of  alcohol  use 
disorder  for  evidence  of  psychological 
impairment  and  provide  the  PAP 
certifying  official  a  recommendation  as 
to  the  individual's  reUability. 

(j)  After  successfully  completing  an 
SOMD-approved  alcohol  treatment 
program,  CXDE  may  reinstate  an 
individiial  in  the  PAP  based  on  the 
SOMD's  follow-up  evaluation  and 
recommendation. 

f  711.46    Malntananca  of  madleal  rsconta. 

(a)  Medical  records  produced  or  used 
in  the  PAP  certification  process  shall  be 
collected  and  maintained  on  separate 
forms  and  in  separate  medical  files,  and 
be  treated  as  a  confidential  medical 
record. 

(b)  The  medical  records  of  PAP 
individuals  shall  be  maintained  in 
accordance  with  the  Privacy  Act,  5 
U.S.C  552a  and  DOE  implementing 
regulations  in  10  CFR  Part  1008;  the 
Department  of  Labor's  regulations  on 
access  to  employee  exposure  and 
medical  records,  29  CFR  1910.1020;  and 
appUcable  DOE  directives.  DOE 
contractors  also  may  be  subject  to  §  503 
of  the  Rehabilitation  Act,  29  U.S.C.  793. 
and  its  implementing  rules,  including 
confidentiality  provisions  at  29  CFR  60- 
741.23(d). 

(c)  The  psychological  record  of  a  PAP 
individual  ^all  be  considered  a 
component  of  the  medical  record.  The 
psydiological  record  shall: 

(1)  Contain  any  clinical  reports,  test 
protocols  and  data,  notes  of  employee 
contacts  and  correspondence,  and  other 
information  pertaining  to  an 
individual's  contact  with  a  psychologist; 

(2)  Be  stored  in  a  secure  location  in 
the  custody  of  the  designated 
psychologist; 

(3)  Be  kept  separate  from  other 
medical  record  documents,  with  access 
limited  to  the  SOMD,  the  designated 
physician,  the  designated  psychologist, 
or  other  persons  who  are  authorized  by 
law  or  n^ation  to  have  access;  and 

(4)  Be  retained  indefinitely. 

(d)  The  records  of  alcohol  and  drug 
testing  shall  be  maintained  in 
accordance  with  42  CFR  part  2, 
"Cimfidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records."  and  10  CFR 
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part  707,  "Workplace  Substance  Abuse 
Programs  at  DOE  Sites. " 

[FR  Doc.  98-23885  Filed  9-4-98;  8:45  am] 

WLLMQ  COOE  MS0-01-P 


Tuesday 
September  8,  1998 
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Part  V 


Environmental 
Protection  Agency 

40  CFR  Parts  142  and  135 
Public  Water  System  Program;  Removal 
of  Obsolete  Rule  and  Safe  Drinking 
Water  Public  Water  System  Program; 
Citizen  Collection  Action;  Notice  of 
Complaint  Seeking  Review  of  Penalty 
Order;  Rule  and  Proposed  Rule 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  142 
[FRL-6121-7] 

Public  Water  System  Program; 
Removal  of  Ot)SOlete  Rule 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  amending  its 
regulations  to  remove  from  the  Code  of 
Fmieral  Regulations  (CFR^mles 
pertaining  to  the  issuance  of  proposed 
administrative  compliance  orders 
pursuant  to  Section  1414(g)(2)  of  the 
Safe  Drinking  Water  Act,  as  amended  in 
1986  (1986  Act).  Enactment  of  the  Safe 
Drinking  Water  Act  Amendments  of 
1996  (1996  Act)  eliminated  the  statutory 
requirement  in  the  1986  Act  that 
administrative  compliance  orders 
against  violators  of  the  Public  Water 
Systems  program  be  issued  only  after 
proposal  and  subsequent  opportunity 
for  public  hearing. 
EFFECTIVE  DATE:  This  final  rule  takes 
effect  on  September  8, 1998.  In 
accordance  with  40  CFR  23.7.  this 
regiilation  will  be  considered  final 
Agency  action  for  purposes  of  judicial 
review  at  1:00  p.m.  eastern  time  on 
September  8, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Drelich  (2243A).  Water 
Enforcement  Division,  Office  of 
Enforcement  and  Compliance 
Assurance,  401  M  Street  SW.. 
Washington,  DC  20460,  (202)  564-2949. 
SUPPLEMENTARY  INFORMATION: 

L  Backgronnd 

The  1986  Act  amended  Section  1414 
of  the  Safe  Drinking  Water  Act  (SDWA) 
to  provide  for  the  issuance  of 
administrative  compliance  orders 
against  violators  of  the  regulations 
implementing  the  public  water  supply 
system  (PWSS)  program: 

(g)  Administrative  order  requiring 
compliance;  notice  and  hearing  *  *  * 

(2)  An  order  issued  under  this  subsection 
shall  not  take  effect  until  after  notice  and 
opportunity  fm  public  hearing  and,  in  the 
case  of  a  State  having  primary  enfbiconent 
responsibility  for  public  water  systems  in 
that  State,  until  after  the  Administrator  has 
provided  the  State  with  an  opportunity  to 
confer  with  the  Administrator  regarding  the 
proposed  order.  A  copy  of  any  order 
proposed  to  be  issued  imder  this  subsection 
shall  be  sent  to  the  appropriate  State  agency 
of  the  State  involved  if  the  State  has  primary 
enforcement  responsibility  fcxr  public  water 
systems  in  that  State.  Any  order  issued  under 


this  subsection  shall  state  with  reasonable 
specificity  the  nature  of  the  violation.  In  any 
case  in  which  an  order  under  this  subsection 
is  issued  to  a  corp)oration,  a  copy  of  such 
order  shall  be  issued  to  appropriate  corporate 
officers.  (Emphasis  supplied.) 

Section  1414(g)(2)  of  1986  Act;  42 
U.S.C.  300g-3(g)(2)  (1995).  The 
emphasized  language  in  tbe  citation 
above  was  repealed  by  the  1996  Act. 
Safe  Drinking  Water  Act,  as  amended 
1996;  Sec.  113(a)(3)(B),  Pub.  L.  104-182; 
110  Stat.  1613  (42  U.S.C.  300g-3(g)(2)) 
(1996).  The  repeal  has  the  effect  of 
eliminating  the  requirement  for  the 
issuance  of  a  proposed  PWSS 
compliance  order,  as  well  as  the  notice 
and  opportimity  for  a  public  hearing  on 
theproposal. 

The  hearings  described  in  the 
regulations  being  deleted  today  were 
promulgated  as  40  CFR  Part  142  Subpart 
J  on  January  30, 1991.  See  56  FR  3755. 
The  procedures  being  deleted  today  are 
information-gathering  rather  than 
adjudicatory  in  nature.  This  was  noted 
in  the  proposed  rulemaking  for  the 
regulations:  "The  procedures  proposed 
for  section  1414(g)(2)  compliance  orders 
provide  an  opportimity  for  informal, 
information-gathering,  nonadjudicatory 
hearings  prior  to  the  issuance  of  the 
orders."  54  FR  29517  (July  12, 1989). 
Because  PWS  compliance  orders  do  not 
result  in  the  deprivation  of  any 
constitutionally  protected  interest,  see 
generally  Mathews  v.  Eldridge,  424  U.S. 
319  (1976)  and  Preamble  to  40  CFR  Part 
142,  Subpart  J  (1991).  the  opportvmity 
for  hearings  on  the  proposed  orders  was 
not  constitutionally  mandated. 

EPA  has  issued  numerous  proposed 
administrative  compliance  ordera  in  this 
program,  and  has  received  relatively  few 
requests  for  public  hearings.  It  is 
unaware  of  any  such  hearings  now 
pending.  If  the  deletion  of  Subpart  J 
occiirs  during  the  pendency  of  such  an 
information-gathering  hearing,  EPA  has 
the  discretion  to  go  forward  with  the 
hearing,  although  it  would  no  longer  be 
mandated  b^  law. 

One  provision  of  Subpart  J  being 
deleted  today,  40  CFR  142.208,  provides 
that  any  penalty  sought  by  the 
Administrator  pursuant  to  Section 
1414(g)(3)(B)  of  the  SDWA  (relating  to 
penalty  complaints  for  violations  of 
PWS  administrative  compliance  orders) 
shall  be  assessed  pursuant  to  the 
procedures  set  forth  at  40  CFR  part  22. 
This  provision  is  consistent  with  the 
statutory  instructions  in  an  unamended 
sentence  of  Section  1414(g)(3)(B).  which 
provided  that  sudi  an  administntive 
penalty  was  to  be  assessed  "after  notice 
and  opportunity  for  a  hearing  on  the 
record  in  accordance  with  section  554  of 
Title  5."  42  U.S.C  300g-3(g)(3)p).  Part 


22  establishes  procediues  consistent 
with  the  requirements  set  forth  by  the 
Administrative  Procedure  Act,  5  U.S.C. 
551  et  seq.  (APA).  Section  1414(g)(3)(B) 
of  the  SDWA.  as  amended  by  the  1996 
Act,  however,  now  states 

In  a  case  in  which  a  civil  penalty  sought 
by  the  Administrator  under  this  paragraph 
(§  1414(g)]  does  not  exceed  S5,000,  the 
penalty  shall  be  assessed  by  the 
Administrator  after  notice  and  opportunity 
for  a  public  hearing  (unless  the  person 
against  whom  the  penalty  is  assessed 
requests  a  hearing  on  the  record  in 
accordance  with  section  554  of  title  5,  United 
States  Code).  In  a  case  in  which  a  civil 
penalty  sought  by  the  Administrator  under 
this  paragraph  exceeds  $5,000,  but  does  not 
exceed  $25,000,  the  penalty  shall  be  assessed 
by  the  Administrator  after  notice  and 
opportimity  for  a  hearing  on  the  record  in 
accordance  with  section  554  of  title  5,  United 
States  Code. 

The  Agency  has  proposed  to  amend  40 
CFR  part  22  to  implement  this  new 
provision  of  law  in  permanent  form.  See 
63  FR  9464  (February  25, 1998). 
Consequently.  Section  142.208  is  being 
deleted.  In  the  interim  period  between 
the  deletion  of  this  section  and  a  final 
promulgation  of  conforming 
amendments  to  40  CFR  part  22,  EPA 
will  continue  to  use  the  part  22 
procedures  as  guidance  when  on  the 
record  hearings  are  required  by  the 
terms  of  Section  1414(g)(3)(B).  and  will 
provide  interim  guidance  on  what 
procedures  EPA  shall  follow  in 
instances  of  non-APA  adjudicatory 
hearings. 

n.  Good  Cause  Exemption  frmn  Notice- 
and-Conunent  Rulemaking  Procedures 

The  Administrative  Procedure  Act 
general  requires  agencies  to  provide 
prior  notice  and  opportunity  for  public 
comment  before  issuing  a  final  rule.  5 
U.S.C  553(b).  Rules  are  exempt  from 
this  requirement  if  the  issuing  agency    - 
finds  for  good  cause  that  notice  and 
comment  are  unnecessary.  5  U.S.C 
553(b)(3)(B). 

EPA  has  determined  that  providing 
prior  notice  and  opportunity  for 
comment  on  the  deletion  of  these  rules 
from  the  CFR  is  unnecessary.  The 
statutory  requirement  underlying  the 
promulgation  of  these  regulations  has 
been  repealed.  As  discussed  above.  EPA 
is  imaware  of  any  hearing  pending 
under  these  rules,  but  during  this 
interim  period  may  nonetheless 
continue  to  provide  the  opportunity  for 
such  an  infoimatirai-gathering  hearing 
even  in  the  absence  of  this  regulatory 
subpart 

For  the  same  reasons.  EPA  believes 
there  is  good  cause  for  deleting  these 
rules  from  the  CFR  effective 
immediately.  See  5  U.S.C  553(d). 
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:IIL  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993).  this  action  is 
not  a  "significant"  regulatory  action.  It 
also  does  not  impose  any  fiederal 
mandate  on  State,  local  or  tribal 
governments  or  the  private  sector  within 
die  meaning  of  the  Unfunded  Mandates 
Act  of  1995.  Further,  this  action  would 
not  impose  any  requirements  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.,  require  prior  consultation 
with  State  officials  as  specified  by 
Executive  Order  12875  (58  FR  58093, 
October  28, 1993),  or  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16. 
1994). 

The  Agency  has  determined  that  this 
rule  is  not  subject  to  the  Regulatory 
FlexibiUty  Act  ("RFA").  which 
generally  requires  any  agency  to 
conduct  a  regulatory  flexibility  analysis 
of  any  significant  impact  the  rule  will 
have  on  a  substantial  number  of  small 
entities.  By  its  tenns,  the  RFA  applies 


only  to  rules  subject  to  notice-and- 
comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
("APA")  or  any  other  statute.  As 
explained  above,  this  rule  is  not  subject 
to  notice  and  comment  requirements 
under  the  APA  or  any  other  statute. 

The  Agency  has  nonetheless  assessed 
the  potential  of  this  rule  to  advosely 
impact  small  entities.  Because  this  rule 
change  does  not  efEect  any  change  in  the 
law  applicable  to  small  entities,  but 
only  concerns  Agency  practice  and 
procedure,  it  has  no  adverse  impact  on 
small  entities. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office;  however,  in  accordance  with  5 
U.S.C.  808(2).  this  rule  is  effiactive  on 
September  8. 1998.  This  rule  is  not  a 


"major  rule"  as  defined  in  5  U.S.C. 
804(2). 

List  of  Sulqects  in  40  CFR  Part  142 

Environmental  protection. 
Administrative  practice  and  procedure. 

Dated:  August  24, 1998. 
Caral  M.  BrewBV. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  142-{AMENDEDI 

1.  The  authority  citation  tot  part  142 
continues  to  read  as  follows: 

AndMrttjr:  42  U.S.C  300g,  300g-l.  300g- 
2,  300g-3,  300g-4,  300g-5.  3O0g-6,  SOOj-*. 
and300)-9. 

2.  Part  142  is  amended  by  removing 
and  reserving  Subpart  J  (§§  142.201 
through  142.208). 

(FR  Doc  9»-23204  Filed  0  4  08;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  135 

[FRL-6121-e] 

RIN20efrnAA35 

Safe  Drinking  Water  Public  Water 
System  Program;  Citizen  Collection 
Action;  Notice  of  Complaint  Seeldng 
Review  of  Penalty  Order 

AGENCY:  Environniental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  The  Safe  Drinking  Water  Act 
Amendments  of  1996  ("1996 
Amendments")  amended  Section  1449 
of  the  Safe  Drinldng  Water  Act  (SDWA) 
to  authorize  any  person  to  bring  suit  to 
collect  for  the  United  States  an 
outstanding  penalty  assessed  by  the 
Administrator  that  a  federal  agency  has 
failed  to  pay  for  at  least  eighteen 
months.  The  Amendments  also  require 
as  a  precondition  to  the  collection 
action  that  the  citizen  plaintiff  shall  give 
sixty  days'  notice  of  its  complaint  to  the 
Attorney  General  and  the  federal 
agency,  and  that  the  Administrator  shall 
prescribe  the  manner  of  such  notice  by 
regulation. 

EPA  is  today  proposing  regulations 
governing  the  manner  in  which  parties 
in  citizen  suits  must  provide  such  sixty 
day  notice  under  this  new  provision. 

The  1996  Amendments  also  amended 
Section  1447  of  the  SDWA  to  authorize 
any  interested  person  to  obtain  review 
of  an  administrative  penalty  order 
issued  under  that  section  of  the  law  by 
filing  a  complaint  with  either  the  United 
States  District  Coiut  for  the  District  of 
Columbia  or  the  United  States  District 
Court  for  the  district  in  which  the 
violation  is  alleged  to  have  occurred 
within  the  thirty  day  period  beginning 
on  the  date  the  penalty  order  becomes 
final,  and  by  requiring  such  a  person  to 
simultaneously  send  a  copy  of  the 
complaint  by  certified  mail  to  the 
Adininistrator  and  to  the  Attorney 
General. 

EPA  is  also  today  proposing 
regulations  governing  the  manner  in 
which  such  a  petitioner  must  provide 
copies  of  such  a  complaint. 
DATES:  Comments  on  the  proposed  nile 
must  be  received  by  October  23, 1998. 
ADDRESSES:  Send  comments  to:  David 
brelich  (2243A),  Water  Enforcement 
Division,  Office  of  Enforcement  and 
Compliance  Assurance,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.  Washington,  D.C.  20460. 
Persons  may,  upon  reasonable  notice, 
inspect  all  comments  and  the  record  of 


this  rulemaking  at  Room  3124A,  Ariel 
Rios  Building.  12th  and  Peimsylvania 
Avenue.  N.W.  during  normal  Agency 
working  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Drelich  at  (202)  564-2949,  or  at 
the  address  provided  above. 
SUPPLEMENTARY  INFORMATION:  Section 
1449  of  the  Safe  Drinking  Water  Act 
(SDWA  or  the  Act)  (42  U.S.C.  300J-8) 
authorizes  any  person  on  his  own  behalf 
to  commence  a  dvil  action  against  any 
federal  agency  that  fails  to  pay  an 
administrative  penalty  by  eighteen 
months  after  the  effective  date  of  such 
an  administrative  penalty  order  issued 
imder  the  Act  by  the  Administrator.  No 
such  action  may  be  commenced  xmder 
this  citizen  suit  provision  prior  to  60 
days  after  the  citizen  plaintiff  has  given 
notice  to  the  Attorney  General  and  the 
federal  agency  of  the  intent  to  file  the 
collection  action. 

Specifically.  Congress  amended 
SDWA  Section  1449(a),  42  U.S.C.  300|- 
8(a),  by  adding  to  it  a  paragraph  (a)(3) 
that  reads: 

"(3)  far  the  collection  of  a  penalty  by  the 
United  States  Government  (and  associated 
costs  and  interest)  against  any  Federal  agency 
that  foils,  by  the  date  that  is  18  months  aifter 
the  effective  date  of  a  final  order  to  pay  a 
penalty  assessed  by  the  Administrator  under 
section  300)-8  of  this  title  [sic],'  to  pay  the 
penalty." 

Congress  also  amended  Section  1449(b) 
of  the  Act,  42  U.S.C.  300j-8(b),  by 
striking  the  period  at  the  end  of 
paragraph  (2)  and  inserting  ";  or"  and 
by  adding  the  following  new  paragraph 
(3): 

"under  subsection  (a)(3)  prior  to  60  days  after 
the  plaintiff  has  given  notice  of  such  action 
to  the  Attorney  General  and  to  the  Federal 
agency." 

Section  1449(b)  provides  that  notice 
must  be  given  in  the  manner  prescribed 
by  the  Administrator.  As  a  resxilt.  EPA 
is  today  proposing  to  amend  40  CFR 
part  135  to  spell  out  how  notice  is  to  be 
given  for  sudi  citizen  collection  actions, 
as  well  as  for  other  citizen  suits 


■  Since  "section  300i-6  of  this  title"  i*  self- 
referential  and  has  no  collateral  relevance  to 
administrative  enforcement  against  Federal 
agencies,  EPA  understands  this  reference  to  be  a 
typographical  error,  intended  instead  to  refer  to 
section  300J-6  of  title  42  (Section  1447  of  the  Act), 
which  includes  the  pertinent  provision  relating  to 
the  Agency's  imposition  of  an  administrative  civil 
penalty  against  a  Federal  agency.  3  C  Sands, 
Sutherlands  Statutes  and  Statutory  Construction 
$6O.01-.0S  (4th  ed.  1973)(all  words  of  a  law  are  to 
be  read  to  have  an  effect).  A  predecessor  cross- 
reference  in  the  earlier  Committee  Print  of  the 
Confisrenca  Report  of  the  1996  SDWA  Amendments 
was  unhelpful;  it  referred  to  a  diflerent,  unrelated 
provision  that  EPA  also  understands  to  have  been 
a  typographical  error.  That  reference  was  to  Section 
1429(b)  of  the  Act,  which  relates  to  the  Sute 
Groundwater  Protection  Grants  program. 


authorized  under  the  SDWA.  See 
amended  Section  1449(b).  Piu^uant  to 
this  statutory  duty,  even  though  the 
citizen  suit  notice  requirement  of 
Section  1449(b)(3)  is  self  implementing, 
the  Environmental  Protection  Agency 
(EPA  or  the  Agency)  is  proposing  to 
amend  40  CFR  part  135  in  order  to 
clarify  the  statutory  reqtiirement  and  to 
enstue  that  the  amendment  will  be 
implemented  consistently.  Procedures 
for  those  other  types  of  citizen  suits  are 
set  forth  at  40  CFR  part  135,  subpart  B. 
and  were  first  published  at  54  FR  20771 
(May  12, 1989).  One  purpose  of  this 
proposed  rulemaking  is  to  propose 
notice  procedures  that  will  be  consistent 
with  40  CFR  part  135,  subpart  B. 

Today's  proposed  rule  is 
straightforward.  Qtizen  plaintiffs  are 
required  to  send  copies  of  sixty  day 
notices  to  the  Attorney  General  of  the 
United  States  and  to  the  officer  of  the 
federal  agency  who  is  already  in  receipt 
of  the  unpaid  administrative  penalty 
order. 

Penalties  and  interest  paid  as  a  result 
of  a  citizen  suit  collection  action  accrue 
to  the  United  States  Treasury  piirsuant 
to  the  hffiscellaneous  Receipts  Act.  31 
U.S.C.  3302.  Payment  of  a  penalty 
elsewhere  would  violate  the  Anti- 
Deficiency  Act.  31  U.S.C  1512.  This 
limitation  does  not  affect  payment  of 
associated  costs  (such  as  court  costs  and 
attorneys'  fees). 

Section  1447  of  the  Act  authorizes 
any  interested  person  to  obtain  review 
of  an  administrative  penalty  order 
issued  imder  that  section  of  the  law  by 
filing  a  complaint  with  either  the  United 
States  District  Coiut  for  the  District  of 
Columbia  or  the  United  States  District 
Court  for  the  district  in  which  the 
violation  is  alleged  to  have  occurred 
within  the  thirty  day  period  beginning 
on  the  date  the  penalty  order  becomes 
final,  and  by  requiring  such  a  person  to 
simultaneously  send  a  copy  of  the 
complaint  by  certified  m^  to  the 
Adnoinistrator  and  to  the  Attorney 
General. 

The  Conference  Report,  Section 
129(a),  amended  SDWA  Section  1447  in 
relevant  part  as  follows: 

Section  1447  (42  U.S.C  300)-6)  is 
amended  by  strildng  subsection  *  •  • 
(b)  and  inserting  the  following: 
•       •       *       •       • 

"(4)  PUBUC  REVIEW.— 

"(A)  IN  GENERAL  —Any  interested 
person  may  obtain  review  of  an 
administrative  penalty  order  issued  imder 
this  subsection.  The  review  may  be  obtained 
in  the  United  States  District  Court  for  the 
District  of  Columbia  or  in  the  United  States 
District  Court  for  the  district  in  which  the 
violation  is  alleged  to  have  occurred  by  the 
filing  of  a  complaint  with  the  court  within 
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the  30-day  period  begiiming  on  the  date  the 
penalty  order  becomes  final.  The  person 
filing  the  complaint  shall  simultaneously 
send  a  copy  of  the  complaint  by  certified 
mail  to  the  Administrator  and  the  Attorney 
General." 

Consequently,  and  even  though  this 
provision  of  law  is  self  implementing, 
the  Agency  is  also  proposing  to  amend 
40  CFR  Part  135  in  order  to  clarify  the 
statutory  requirement  and  to  ensure  that 
the  amendment  will  be  implemented 
consistenUy.  One  purpose  of  this 
rulemaking  is  to  propose  complaint 
service  procedures  that  are  consistent 
both  with  Section  1447  of  the  SDWA 
and  the  procediu*es  set  forth  in  subpart 
A  of  part  135  (concerning  complaint 
service  under  the  Clean  Water  Act). 
Today's  proposal  is  simply  stated: 
Petitioners  for  judicial  review  of  a 
Section  1447  administrative  penalty 
order  are  to  send  copies  of  the 
complaint  to  the  appropriate  federal 
officials  by  certified  mail  on  the  same 
day  that  they  are  sent  to,  or  filed  with, 
the  appropriate  district  court. 

Pi^erwork  Rednctiea  Act 

EPA  has  not  prepared  an  information 
collection  request  imder  the  Paperwork 
Reduction  Act  (44  U.S.C  3501  et  seq.) 
for  the  reporting  requirements  contained 
in  this  rule.  EPA  has  received  very  few 
notices  of  citizens  suits  under  the 
SDVIA  annually-  The  public  reporting 
burden  for  individuals  complying  with 
diis  rule  is  estimated  to  average  one 
hour  or  less.  If  the  number  of  ncrtices 
undw  SDWA  section  1449(b)(3)  m 
complaints  under  SDWA  section 
1447(b)  received  by  the  United  Stetes 
substantially  increases  in  succeeding 
years,  EPA  will  prepare  and  solicit 
comment  cm  an  information  collection 
request  for  today's  rule,  in  accordance 
with  5  CFR  1320.14.  In  the  meantime, 
any  comments  on  the  estimate  of  burden 
or  any  odier  aspect  of  the  information 
collection  requirements  contained  in 
this  rule,  including  suggestions  to 
reduce  the  burden,  should  be  sent  to: 
Chief.  Information  Policy  Branch  (PM- 
223).  U.S.  Environmentid  Protection 
Agency.  401 M  Street,  S.W., 
Washingtrai,  D.C.  20460  or  Director, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  D.C.  20503. 

Regulatory  Impact  Analysis 

The  Administrator  has  determined 
that  this  is  a  minor  regulation  imder  the 
terms  of  E.0. 12291  and  does  not 
require  a  regulatory  impact  analysis. 

Odier  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  this  proposed 


action  is  not  a  "significant  regulatory 
action"  and  is  therefore  not  subject  to 
review  by  the  Office  of  Management  and 
Budget,  in  addition,  the  proposal  would 
not  impose  any  enforceable  duty  or 
contain  any  unfimded  mandate  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  with  State 
officials  as  specified  by  Executive  Order 
12875  (58  FR  58093.  October  28. 1993), 
or  involve  special  consideration  of 
environmental  justice  related  issues  as 
required  by  Executive  Order  12898  (59 
FR  7629.  February  16, 1994).  Further, 
today's  proposal  would  not  raise  any 
environmental  safety  or  health  issue  for 
children  as  described  in  Executive 
Order  13045  (Children's  Health 
Protection). 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C  601  et  seq.,  as  amended 
by  SBREFA,  whenever  EPA  is  required 
by  section  553  of  the  Administrative 
Procedure  Act  or  any  other  law  to 
public  a  general  notice  of  rulemaking  for 
any  proposed  rule,  EPA  generally  must 
prepare  an  initial  regulatory  flexibility 
analysis  describing  the  impact  of  the 
rule  on  small  entities.  Under  section 
605(b)  of  the  RFA,  hovtrever,  if  EPA 
certifies  that  the  proposed  rule  vtrill  not 
have  a  significant  econcmiic  impact  on 
a  substantial  number  of  small  entities, 
EPA  is  not  required  to  prepare  the 
analysis. 

The  changes  to  citizen  suit  procedures 
proposed  iadty  affect  only  federal 
facilities,  and  therefore  will  have  no 
impact  on  small  entities  if  EPA  ad<^>ts 
than.  Consequentfy,  pursuant  to  section 
605(b)  of  the  RFA.  the  Administrator 
certifies  that  this  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  nnall 
entities. 

This  proposed  regulation  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

List  af  Sul^ects  ia  40  CFR  Part  135 

Enviroiunental  protection. 
Administrative  practice  and  procedure, 
water  pollution  controL 

Dated:  August  24. 1998. 
Carol  M.  Browner, 

Administrator. 

It  is  proposed  that  part  135  of  title  40, 
chapter  I  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  135-(AMENDED] 

1.  The  authority  citation  for  part  135 
is  revised  to  read  as  follows: 

Authority:  Subpart  A  issued  under  sec 
504.  Pub.  L.  100-4;  101  Stat.  7  (33  U.S.C 
1365).  Subpart  B  issued  under  sec  129,  Pub. 


L  104-182: 110  Stat  1613  (42  U.S.C  300j- 
8). 

2.  Section  135.10  is  amended,  by 
designating  the  existing  text  as 
paragraph  (a);  by  adding  paragraphs  (b) 
and  (c);  and,  by  revising  in  newly 
designated  paragraph  (a)  the  phrase 
"The  purpose  of  this  subpart"  to  read 
"One  purpose  of  this  subpari",  to  read 
as  follows: 

§135.10    Purpose. 


(b)  Section  1449  of  the  Act  authorizes 
any  person,  upon  no  less  than  sixty  days 
notice,  to  commence  a  civil  action  for 
the  collection  of  a  penalty  by  the  United 
States  Government  (and  associated  costs 
and  interest)  against  any  federal  agency 
that  fails,  by  a  date  that  is  18  months 
after  the  effective  date  of  a  final  order 

to  pay  a  penalty  assessed  by  the 
Administrator  under  the  Act,  to  pay  the 
penalty.  No  citizen  suit  may  be 
commenced  under  this  provision  prior 
to  both  18  months  after  the  effective 
date  of  a  final  order  to  a  federal  agency 
to  pay  a  penalty  assessed  by  the 
Administrator  under  the  Act  and  sixty 
days'  written  notice  of  such  action  to 
both  the  Attorney  General  and  the 
federal  agency  owing  the  assessed 
penalty.  One  purpose  of  this  subpart  is 
to  presaribe  procedures  for  giving  such 
notice. 

(c)  Section  1447  of  the  Act  authcMizes 
any  interested  person  to  obtain  judicial 
review  of  an  administrative  penalty 
order  issued  under  that  section  in  the 
United  States  District  Court  for  the 
District  of  Columbia  or  in  the  United 
States  District  Court  for  the  district  in 
which  the  violation  is  alleged  to  have 
occurred  by  filing  a  complaint  «vith  the 
court  vrathin  the  thirty  day  period 
beginning  on  the  date  the  penalty  order 
becomes  fir>al,  and  requires  such  person 
to  simultaneously  send  a  copy  of  the 
complaint  by  certified  mail  to  the 
Administrator  and  the  Attorney  General. 
One  purpose  of  this  subpart  is  to 
prescribe  procedures  for  the  service  of 
copies  of  such  a  complaint  upon  the 
Administiator  and  tke  Attcmiey  General. 

3.  Section  135.11  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d)  and  adding  a  new  paragraph  (c)  to 
read  as  follows: 

{135.11    Service  of  notice. 

(c)  Service  of  notice  of  intent  to  file 
suit  pursuant  to  section  1449(a)(3)  of  the 
Act  shall  be  accomplished  by  certified 
mail,  return  receipt  requested, 
addressed  to.  or  by  personal  service 
upon,  all  fiederal  agency  officials  named 
by  the  Administrator  as  responsible  in 
their  official  capacity  for  the  payment  of 
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the  uncollected  penalty  order,  if  any, 
and  the  chief  executive  officer  of  such 
agency,  and  by  sending  a  copy  of  the 
notice  by  certified  mail  to  the  Attorney 
General  of  the  United  States. 

*  •        •        •       • 

4.  Section  135.12  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d)  and  adding  a  new  paragraph  (c)  to 
read  as  foUows: 

§  135.12    Contents  of  notice. 

•  •        •        *        • 

(c)  Collection  action.  Notice  regarding 
an  alleged  failure  of  a  federal  agency  to 
have  paid  an  administrative  penalty,  by 
a  date  that  is  18  months  after  the 
effective  date  of  a  final  order  by  the 
Administrator  assessing  such  a  penalty 
under  the  Act,  shall  include  a  copy  of 
the  final  EPA  order  assessing  the 
penalty,  shall  state  the  date  that  is  18 
months  following  the  effective  date  of 


such  order,  and  shall  state  the  full 
name,  address  and  telephone  number  of 
the  person  giving  notice. 

•        •        •        •        • 

5.  Section  135.13  is  amended  by 
revising  the  phrase  "section  1449(a)(1) 
or  (a)(2)"  to  read  "section  1449(a)  of  the 
Act"  and  by  adding  the  following 
sentence  after  the  first  sentence: 

Notice  may  be  given  imder  section 
1449(b)  at  any  time  after  the  effective 
date  of  a  final  order  by  EPA  assessing 
a  penalty  against  a  federal  agency,  if  the 
penalty  has  not  been  paid.  *  *  * 

§  135.13    Timing  of  notice. 

***** 

6.  A  new  §  135.14  is  added  to  read  as 
follows: 

§  135.14    Service  of  Complaint  Seeidng 
Review  of  Penalty  Order 

(a)  An  interested  person  fiUng  a 
complaint  seeking  review  of  an 


administrative  penalty  order  issued 
pursuant  to  section  1447(b)(4)  of  the  Act 
shall  by  certified  mail  send  a  copy  of 
such  complaint  to  the  Administrator  of 
the  Environmental  Protection  Agency, 
the  Regional  Administrator  of  the  EPA 
Region  in  which  the  violations  are 
alleged  to  have  occurred,  and  the 
Attorney  General  of  the  United  States. 

(b)  Such  petitioner  shall  by  certified 
mail  send  a  copy  of  the  complaint  on 
the  same  date  on  which  the  plaintiff 
files  the  complaint  with  the  court. 

(c)  In  addition  to  complying  with  the 
service  requirements  of  this  subsection, 
such  petitioner  shall  serve  the 
complaint  on  the  appropriate  officials  of 
the  United  States  in  accordance  with 
relevant  Federal  law  and  court  rules 
affecting  service  on  defendants. 

[PR  Doc.  98-23205  Filed  9-4-98;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
ediloriaHy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  ist  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  8. 
1998 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Uvestodc  and  poultry  deease 
control: 

BruceHosis;  increased 
indemnity  for  cattle  and 
bison;  published  9-8-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
pronwigation;  State  plans 
for  designated  facilities  and 
poNutants: 

Montana;  published  7-8-98 
Air  quaity  implementation 
plans;  approval  and 
promulgation;  various 
States:. 
Dislric  of  Columbia  et  al.; 

published  7-8-98 
District  of  Columbia; 

published  7-7-98 
Missouri;  published  7-8-98 
Ohio;  published  7-10-98 
Drinking  water 
Safe  Drinking  Water  Act— 
Pubfic  water  system 
program;  administrative 
compliance  orders 
procedures  removed; 
published  9-8-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Telecommuneations  Act  of . 
1996;  implementatkx)— 
Guam-Telephone  Authority 
and  other  similarly 
situated  kx:al  exchange 
carriers;  treatment  as 
incumbent  LECs; 
published  8-7-98 
Communications  equipment: 
Radio  frequency  devnes — 
Radk)  frequencies  atx>ve 
40  GHz  for  new  radio 
applications;  published 
8-7-98 
Practice  and  procedure: 
Regulatory  fees  (1998  FY); 
assessment  and  collection 
Correction;  published  9-8- 
98 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  travel: 


Privately  owned  vehicle 
mileage  reimbursement; 
published  9-8-98 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Food  for  human  consumptkm: 
Food  labeling— 
Fruit  and  vegetable  juice 
products;  warning  and 
notice  statements; 
published  7-8-98 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
ConMnisskHi 

Indian  Gaming  Regulatory  Act 
Class  II  gaming  operations; 

tribal  seif-regutertion; 

certification  process; 

published  8-6-98 
POSTAL  SERVICE 
DomestK  Mail  Manual: 
Mixed  BMC/ADC  paRets  of 

packages  and  flats; 

elimination  of  mailer 

options;  published  7-10-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawt>ridge  operations: 
Texas;  published  9-8-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiriess  duecHves: 
Airbus;  published  8-4-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  MarlwUng 
Service 

Pears  (Bartlett)  grown  irv-r 
Oregon  and  Washington; 
comments  due  t>y  9-14- 
98;  published  7-16-98 
Perishat)le  Agricultural 
CommodKies  Act; 
implementatnn: 
Retailers,  grocery 
wtK)lesalers,  and  other 
licensees;  license  renewal 
periods;  comments  due  by 
9-14-98;  published  7-31- 
96 
Potatoes  (Irish)  grown  irt— 
Cokxado;  comments  due  t>y 
9-14-98;  published  7-16- 
98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healttt 
Inspection  Servics 

Plant-related  quarartfine, 
domestK: 


Gypsy  moth;  comments  due 
by  9-14-98;  published  7- 
16-98 

AGRICULTURE 

DEPARTMENT 

Rural  Telephons  Bank 

Loan  poGcies: 
Telecommunicalions  loan 
program;  toan  contract 
and  mortgage 
documentatkm  reform 
initialive;  comments  due 
by  9-17-98;  published  8- 
18-98 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Servk:e 

Telecommurvcatxxis  system 
construction  policies  and 

Telecommunicatwns 
borrowers  prektan  arxt 
posttoan  requirements; 
reductran  of  RUS 
oversight  with  respect  to 
preparatksn  of  plans  and 
specifications,  etc; 
comments  due  by  9-15- 
98;  published  7-17-98 
Telephone  toam: 
Post-toan  policies  and 
procedures;  kian  contract 
and  mortgage 
documentation  reform 
initiative;  comments  due 
by  9-17-98;  published  8- 
18-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservatnn  and 
management 

Caribt)ean,  Gulf,  arxl  South 
Atlantic  fisheries — 
South  Atlantic  snapper- 
grouper  corrvnents  due 
by  9-14-98;  published 
8-14-98 
MagrKisorvStevens  Act 
provistons— 
Domestk:  fisheries; 
exempted  fishing 
permits  to  conduct 
experimental  fishing; 
applications;  comments 
due  by  9-15-98; 
published  8-28-98 
Northeastern  United  Slates 
fisheries— 
MKl-Atlantk:  Fishery 
Management  Council; 
hearings;  comments 
due  by  9-15-98; 
published  8-13-98 
West  Coast  States  and 
.    Western  Pacific 
fisheries.— 
Northern  anchovy; 
comments  due  by  9-14- 
98;  published  8-19-98 
Pacific  Coast  groundfish; 
comments  due  by  9-14- 
98;  published  8-28-98 


COMMODITY  FUTURES 
TRADING  COMMISSION 
Comnxxfty  pool  operators  and 
commodity  trading  advisors: 
Performance  data  and 
disckisure;  comments  due 
by  9-16-98:  published  6- 
18-98 

Contract  markets: 
Contract  market  designatkm 
applications 

Economic  and  pubic 
interest  requirements; 
gudelrw  reorganization; 
comments  due  by  9-15- 
98;  published  7-17-98 
Rulemaking  petitkxis: 
Federal  speculative  positkxi 

limits;  increase;  comments 

due  by  9-15-98;  published 

7-17-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quaity  implementation 
plans;  approval  and 
-promulgatnn;  varkxa 


Alaska;  convnents  due  bf 
9-17-98;  pubfished  8-18- 
98 

Caiifomia;  comments  due  ttf 
9-16-98;  pubished  8-1 7- 
98 
Utah;  comments  due  t>y  9- 
14-98;  pubKshed  8-14-98 
Air  quaity  planning  purposes; 
designatkm  of  areas: 
Kentucky;  comments  due  t>y 
9-17-98;  published  8-18- 
98 
Clean  Air  Act 
Acid  rain  program- 
Permits  arxj  sulfur  dk)xkfe 
alowance  system; 
reviskxis;  corrvnents 
due  by  9-17-98; 
published  8-24-98 
Drinking  water 
Natkinal  prirrtary  drinking 
water  regulations — 
Lead  and  copper; 
comments  due  by  9-17- 
98;  pubKshed  8-18-96 
Hazardous  waste  program 
auttwrizatnns: 

Delaware;  comments  due  by 
9-17-98;  published  8-18- 
98 
Superfund  program: 
Nattortal  oil  and  hazardous 
sutstances  contingency 
plan— 

Natkxial  priorities  ist 
update;  comments  due 
by  9-16-98;  pubished 
8-17-98 

Natnnal  priorities  ist 
update;  comments  due 
by  9-16-98;  published 
8-17-98 
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National  priorities  list 
update:  comments  due 
by  9-17-98;  put>lished 
8-18-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
International  settlements 
policy  arKJ  associated 
filing  requirements: 
biennial  regulatory  review, 
comments  due  by  9-16- 
98;  published  8-18-98 
Radio  services,  special: 
Private  land  mobUe 
services — 

Dednated  short  range 
communications  of 
intelligent  transportation 
services;  75  MHz  band 
allocation;  comments 
due  by  9-14-98; 
published  6-30-98 
Radio  stations;  table  of 
assignments: 

Texas;  comments  due  by  9- 
14-98;  published  7-31-98 
Wyoming  et  al.;  comments 
due  by  9-14-98;  published 
7-31-98 
Television  broadcasting: 
Digital  broadcast  television 
signals;  carriage  of 
transmissions  by  cable 
operators;  comments  due 
by  9-17-98;  published  8-7- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Laxative  products  (OTC); 
tentative  fir^  monograph; 
comments  due  by  9-17- 
96;  published  6-19-98 
INTERIOR  DEPARTMENT 
Fteh  and  WHdltte  Swvice 
Endangered  and  threateried 
species: 

Cactus  ferruginous  pygmy- 
otA;  comments  due  by  9- 
14-98;  published  8-13-98 
Importation,  exportation,  arvj 
transportation  of  wildlife: 
Domesticated  species, 
captive-bred  arKJ  captive- 
born  species,  and  user 
fee  structure:  intent  to 
review;  comments  due  t>y 
9-14-98;  published  7-15- 
98 
Migratory  bird  permits: 
Falconry  standards- 
Vermont  and  West 
Virginia;  comments  due 


by  9-17-98;  published 
8-18-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcentent  Office 

Abandoned  mine  larxJ 

reclamation: 

Projects  financing; 
comments  due  t>y  9-18- 
98;  published  9-3-98 

JUSTICE  DEPARTMENT 
Criminal  intelligence  sharing 

systems;  policy  clarification; 

comments  due  t>y  9-18-98; 

published  7-20-98 
National  Instant  Criminal 

Background  Check  System: 

User  fee  regulation; 
comments  due  by  9-16- 
98;  published  8-17-98 

LABOR  DEPARTMENT 
Mina  Safaty  and  Haalth 
Administration 
Coal  mine  safety  and  health: 
Undergrowxl  coal  mines- 
Ventilation:  safety 
standards;  comments 
due  by  9-14-98; 
published  7-14-98 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 
Compact  over-order  price 
regulations — 
Diverted  or  transferred 
milk  arvl  reserve  fund 
for  reimbursement  to 
school  food  auttwrities; 
comments  due  by  9-16- 
98;  published  8-17-98 
Rulemaking  procedures  and 
producer  refererxjum; 
comments  due  by  9-14-98; 
published  7-14-98 

POSTAL  SERVICE 

Domestk:  Mail  Manual: 
Automated  flats;  new 
specifwations;  comments 
due  by  9-16-98;  published 
8-26-98 

SMALL  BUSINESS 
ADMINISTRATION 

Business  k)ans: 
504  program  financing  and 
clarification  of  existing 
regulations;  comments 
due  by  9-14-98;  published 
8-13-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Atlantic  Intracoastal 
Waterway,  Marine  Corps 
Base  Camp  Lejeune,  NC; 


comments  due  by  9-14- 
98;  published  6-16-98 
TRANSPORTATION 
DEPARTMENT 
Economic  regulations: 
Aviation  data  requirements 
review  and  modernization 
program;  comments  due 
by  9-14-98;  publisbed  7- 
15-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Aerospatiatte;  conwnents 
due  by  9-14-98;  published- 
8-13-98 
Air  Tractor,  Inc.;  commepts 
due  by  9-18-98;  published 
7-21-98 
Airbus;  comments  due  by  9- 

14-98;  published  8-13-98 
Boeing;  comments  due  by 

9-18-98;  published  8-4-98 
British  Aerospace; 
corrwnents  due  by  9-14- 
98;  published  8-13-98 
Domier;  comments  due  by 
9-14-98:  published  8-13- 
98 
Fokken  comments  due  by 
9-14-98;  published  8-13- 
98 
General  Electric  Co.; 
comments  due  by  9-14- 
98;  published  7-14-98 
McDonnell  Douglas; 
comments  due  t)y  9-14- 
98;  published  7-30-98 
Pratt  &  Whitney:  comments 
due  by  9-14-98;  published 
7-14-98 
Raytheon;  comments  due  by 
9-18-98;  published  7-S-98 
Roltaden  Schneider 
Rugzeugbau  GmbH; 
comments  due  iff  9-17- 
98;  published  8-14-98 
Rolls-Royce  Ltd.;  comments 
due  by  9-14-98;  published 
7-14-98 
Short  Brothers;  comments 
due  by  9-14-98;  published 
8-13-98 
Class  C  and  Class  D 
airspace;  comments  due  by 
9-17-98;  published  7-30-98 
Class  E  airspace;  comments 
due  by  9-15-98;  published 
7-23-98 
Jet  routes;  comments  due  by 

9-18-98;  published  8-4-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Motor  carrier  safety  standards: 


Conrvnercial  motor 
vehicles — 

Out-of-service  criteria; 
comments  due  by  9-18- 
98;  published  7-20-98 

Parts  and  accessories 
necessary  for  sale 
operatior>— 

Lighting  devices,' 
reflectors,  and  electrical 
equipment;  comments 
due  by  9-18-98: 
published  6-19-98 

Safety  fitness  procedures- 
Rating  methodology; 
comments  due  t>y  9-18- 
98;  published  7-20-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Empk>yment  taxes  arxJ 
collection  of  income  taxes  at 
source: 

Federal  employment  tax 
deposits;  de  minimis  rule; 
cross  reference: 
comments  due  by  9-14- 
98;  published  6-16-98 

Income  taxes: 

Foreign  iquidations  and 
reorganizations;  comments 
due  by  9-17-98;  published 
6-19-98 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactk)ns;  financial 
reporting  and  recordkeeping 
requirements: 

Bank  Secrecy  Act; 
implementatx)n — 

Casinos  and  card  clubs; 
suspickxjs  transactions 
reporting  requirements; 
comments  due  t>y  9-15- 
98;  published  5-18-98 

TREASURY  DEPARTMENT 

Thrift  Supervision  Offica 

Savings  associations: 

'Electronic  operatkxis; 
.Federal  regulatory  review; 
comments  due  t>y  9-14- 
98;  pubished  8-13-98 

VETERANS  AFFAIRS 
DEPARTMENT 

MedKai  benefits: 

Non  VA  physicians; 
alkwMtfx^e  for  dmg 
prescriptnns  to  be  filled 
by  norvVA  pharmacies  in 
state  homes  under  VA 
contracts;  comments  due 
by  9-14-98;  published  7- 
14-98 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Offioe  of  the  Federal  Register,  is 

published  weeMy.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Goverrvnent  Printing 

Offica. 

A  checkist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  wtiich  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Servce  at  hlip:/Awww.access.gpo.gov/nara/cfr/ 

index.htnil.  For  infomrortkxi  about  GPO  Access  can  the  GPO  User 

Support  Team  at  1-888-293-6498  (tol  free)  or  202-512-1530. 

The  armual  rate  for  sut)scriptk)n  to  all  revised  paper  volumes  is 

$951 .00  domestk:,  $237.75  addKkxnl  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  AH  orders  must  be 
accompanied  bf  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  t2&2)  512-2250. 
TWe  Slocfc  Number  Price      RevMon  Dal§ 

1. 2  (2  lieserved) (869-0344)0001-1) SjOO     » Jon.  1, 1998 

3  (1997  CompfloNon 
and  Paris  100  and 
101) 


(869-034-00002-9)......     19j00      'Jan.  1 


4 (8694)34-00003-7) 


7J00     sJan.  1 


5  Parts: 

1-«99  _ (869^134-00004-5) 3&J0O 

70O-1 199 ^ (869-034-00005-3) 26D0 

1200-End,6(6 

Resenwd)  . (869-034-00006-1) 39jOO 

TParts: 

1-26 (869^4)34-00007-0) UJOO 

27-52  (869-034-00008-8) XM 

53-209  .„ (869-034-00009-6) 204)0 

210-299 - (869-OJWOOlO-Q) 44j00 

300-399 „ (869-034O001 1-8) 2100 

400-699 „ (869-034-00012-6) 33.00 

700-899 (869-0J««)13-4) 30.00 

90O-'999 (869-OJ4-O0O14-2) yfJOO 

100O-1 199 „ (869-034-00015-1) UJOO 

1200-1599 (869-034-00016-9) 34A) 

1600-1899 (869-034-00017-7) S8j00 

190(^1939 (8694)34-00018-5) ......  18il0 

1940-1949 (8694)344)0019-3) 33X)0 

1950-1999  ....,* (8694)344)0020-7) 4OJ0O 

2000-End - (8694)344)0021-5) 2U30 

8 (8694)344)0022-3) ...;..  33D0 

9  Parts: 

1-199  (8694)344)0023-1) 40.00 

200-End  (8694)344)00244)) ......  3100 

10  Parts: 

0-50 (86W)344)002S-«) 39.00 

51-199 (86W)344)0026-6) 32.00 

200^499 (8694)344)0027-4) 31  JO 

SOO-end  ^ (8694)344)0028-2) ......  AiJOO 

11  (8694)344)0029-1) —  19.00 


12 

1-199  (8694)344)0030-4) ]7J0O 

200-219 (869-0344)0031-2) 21.00 

220-299 (8694)344)0032-1) 39.00 

300-499 (8694)344)0033-9) 23.00 

500-599 (8694)344)0034-7) 24.00 

600-€nd  _.---. (8694)344)0035-5) 44.00 

13 (8694)344)0036-3) 23.00 


Jaal 
Jaal 

Jan.  1 

Jon.  1 
Jan.  1 
Jaal 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jaal 
Jan.  1 
Jaal 
Jan.  1 
Jaal 
Jan.  1 

Jan.  1 


Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 


Jan.  1 
Jan.  1 
Jon.  1 
Jon.  1 
Jaal 
Jan.  1 

Jan.  1 


1998 
1996 

1996 
1998 

1998 


1998 
1998 
1998 
1996 
1996 
1998 
1998 
1998 
1998 
1996 
1996 
1998 
1998 
1998 
1998 

1998 

1996 
1998 

1998 
1998 
1998 
1998 

1998 


1998 
1998 
1998 
1998 
1998 
1998 

1996 


TWe 

14 

1-59  . 

60-139 

140-199  ... 
200-1199. 
1200-End. 

15  Parts: 

0-299  

300-799... 
8004nd  .. 

16  Parts: 

0-999  

1000-End. 

17  Parts: 

1-199  ..... 
200-239.. 
240-€nd  . 

18  Parts: 

1-399  

400-End  . 

19  Parts: 

1-140  

141-199  .. 
200-End  . 

20  Parts: 
•1-399  .... 
400-499.. 
SOO-End  . 

21PartK 

1-99 

100-169  .. 
170-199  .. 
200-299  .. 
300-499.. 
500^99.. 
600-799.. 
800-1299 
1300-End 

22  Parts: 

1-299  

300-End  . 

23 

24  Parts: 

0-199  

200-499.. 
500-699. 
700-1699 
1700-End 

25 

26  Parts: 

§§1.0-1-1.60  .... 

§§  1.61-1.169  ..„ 

§§l.t70-lJ00.. 

§§1J01-1.400.. 

§§1.401-1440.. 

§§1;441 -1.500.. 

§§1J01-1M).. 

§§1.641-1450.. 

§§1.851-1.907.. 

§§1.908-1.1000 

§§1.1001-1.1400 

*§§1.1401-End  . 

2-29 

30-39  

40-49  

5(K299 

300-499 » 

500-599  

600-End  

27 

•1-199 


(8694)3*410037-1) 47  A) 

(8694)344)00384)) tOJOO 

(8694)344)0039-8) 16A) 

(8694)344)0040-1) 29jOO 

(8694)34-00041-0) 23in 

(8694)344)0042-8) 22J0O 

(8694)344)0043-6) 33i)0 

(8694)344)0044-4) 23A) 

(8694)34410045-2) 30A) 

(8694)344)0046-1) 33J)0 

(86»4)344)0048-7) IfJOO 

(8694)344)0049-5) 32j00 

(86^4)344)0050^ tOJOO 

(8694)344)0051-7) 45A) 

(8694)34410052-5) 13A) 

(8694)344)0053-3) 34A) 

(8694)344)0054-1) 33i)0 

(8694)344)0055-0) \SM 

(8694)344)0056-8) 29i)0 

(8694)344)0057-6) XJOO 

(8694)344)0058-4) 44A) 

(8694)344)0059-2) 21X)0 

(8694>344)006(M) 27i)0 

(8694)344)0061-4) 28i)0 

(8694)344)0062-2) 9A) 

(86941344)0063-1) SOA) 

(8694)344)0064-9) 28A) 

(86^4)344)0065-7) 9.00 

(869^4)344)0066-5) 32i)0 

(8694)344)0067-3) 12D0 

(8694)344)0068-1)  —  41  A) 

(8694)344100694)) 31  A) 

(8694)344)0070-3) ZiJOO 

(869^)344)0071-1) 32J00 

(8694)344)00724)) HM 

(8694)344)0073-8) 17.00 

(86^41344)0074-6) 45X)0 

(8«94)344)0075-« UJOO 

(8694)344)0076-2) 42A) 

(8694)344)0077-1) 26A) 

(8694)344)0078-9) 48A) 

(8694)344)0079-7) 31 « 

(8694)344)0080-1) 23A) 

(869^)344)0081-9) 39A) 

(8694)344)0082-7)  29J)0 

(869^4)344)0083-5) 27X)0 

(86^4)344)0064-3) 22SJ0 

(869^4)344)0085-1) 36D0 

(869^4)344)00864)) 35A) 

(8694)34-00087-6) 38A) 

(8694)344)0088-6) 51.00 

(8694)34410089-4) 36J0O 

(8694)34-00090-8) 25.00 

(869^)344)0091-6) }6JB0 

(869-0344)0092^ 19J)0 

(8694)344)0093-2) 3100 

(8694)34-00094-1) 10.00 

(8694)344)0095-9) 9J0O 

(86941344)0096-7) 49.00 


Jan.  1, 
Jaa  1, 
Jan.  1, 
Jan.  1, 
Jaal, 

Jan.  1, 
Jan.  1, 
Jaal, 

Joa  1, 
Jan.  1, 

Apr.  1, 
Apr.1, 
Apr.  1. 

Apr.  1, 
Ape.  1, 

Apr.  1. 
Apr.  1. 
Apr.  1, 

Apr.  1. 
Apr.  1. 
Apr.  1. 

Apr.1. 
Apr.1, 
Apr.1, 
Apr.1. 
Apr.1. 
Apr.1, 
Apr.1. 
Apr.1. 
Apr.1. 

Apr.1. 
Apr.1. 

Apr.1. 

Apr.1. 
Apr.1. 
Apr.1. 
Apr.1. 
Apr.1. 

Apr.1. 

Apr.1. 
Apr.1. 
Apr.1. 
Apr.1. 
Apr.1. 
Apr.1, 
Apr.1, 
Apr.1, 
Apr.1, 
Apr.1, 
Apr.1, 
Apr.1, 
Apr.1. 
Apr.1, 
Apr.1. 
Apr.1. 
Apr.1. 
Apr.1. 
Apr.1. 


996 
998 
996 
996 
998 

996 
998 
998 

996 
996 

996 
996 
996 

998 
996 

998 
996 
996 

996 
996 
998 

996 
996 
996 
996 
996 
996 
996 
996 
996 

996 
996 

996 

996 
996 
996 
996 
996 

996 


996 
996 
996 
998 
996 
998 
998 
998 
998 
998 
998 
996 
996 
998 
996 
996 
998 
998 
998 


Apr.  1,  1996 
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vu 


200-End  . 

28  Parts: 

(M2  

43-efXJ  ... 


Stock  Number  Prte*      Revision  Date 

.  (86W)34-00097r-5) 17.00     *  Apr.  1,  1997 


TWO 


Stock  Numbof 


.....  (8694)34-00098-3)  ..„..     36.00 
(869-032-00099-9)  30.00 


29  Parts: 

0^ (869-034-00 100-9) 26.00 

10(M99 „ (869-034-00101-7) 12.00 

500-«99 (869-O34-00102-5) 40.00 

900-1899 (869-034-00103-3) 20i)0 

1900-1910  (§§  1900  to 

1910.999) (869-032-00104-9) 43.00 

1910  (§§  1910.1000  to 

end)  (869-032-00105-7) 29.00 

191 1-1925 (869-032-00106-5) 19.00 

1926 -._ (8694)32-00107-3) 31.00 

1927-€nd _ (869-032-00108-1) 40.00 

30  Parts: 

1-199  (869-034-O0109-2) 33.00 

200-699 -.  (869-032-001 10-3) 28.00 

700-End  ..„ (869-032-001 1 1-1) 32.00 

31  Parts: 

0-199  (869-034-00112-2) .. 

20&-End (869-032410113-8) .. 


20.00 
42.00 

32  Parts: 

1-39,  Vd.  I - 15.00 

1-39.  Vol.  II » 19.00 

1-39,  Vol.  IN 18.00 

1-190  (8694)32-001 14-6) 42.00 

191-399 (869-0324)01 15^) 51.00 

400-^29 (869-0324)01 16-2) 33.00 

630-699 „..  (8694)324)01 17-1) 22.00 

700-799 (8694)324)01 18-9) 28.00 

800-€nd  ..„ (8694)324)01 19-7)  „....  27.00 

33.  Parts: 

1-124  (8694)324)0120-1) 27.00 

125-199 -.  (869-032-00121-9)  .„...  36.00 

200-€nd  (8694)344)01224)) 30.00 

34  Parts: 

1-299  (8694)324)0123-5) 28.00 

300-399  .„ (8694)3M0124-3) 27.00 

40(Knd  (8694)324)0125-1) 44.00 

3S .7. (869-0324)01264)) 15.00 

36  Parts 

1-199  

200-299 —. 

300-End 


(8694)344)0127-1) 20.00 

....- (86^4)324)0128-6) 21 .00 

_.  (8694)324)0129-4) 34.00 

37 (8694)324)0130-8) 27.00 

38  Parts: 

0-17  (8694)344)0131-9) 34.00 

184ld (8694)324)0132^) 38.00 

38 (8694)344)013>-5) 23.00 

40Parts: 

1-49 (869-0324)0134-1) 31.00 

5(^1  (869-0324)013W) 23.00 

52  (52.01-62.1018) (8694)324)0136-7) 27.00 

52  (52.1019^*kJ) (8694)324)0137-5) 32.00 

S3-59 (8694)324)0138-3) 14.00 

60 -...  (8694)324)013^1) 52X10 

61-62 (8694)324)0140-5) 19.00 

63-71  (86W)324)0141-3) S7J0O 

64-71  - (8694)344)01424) UJOO 

72-80 (8694)32«)142-1) 35.00 

81-85  . (8694)324)0143-0) 32.00 

86  „ - (8694)324)0144-8) 50.00 

87-135 ~.. (86W)324)0145-6) 40.00 

136-149 (8694)32-00146-4) 35.00 

150-189  .„ _ (8694)324)0147-2) 32.00 

190-259 (869-0324)0148-1) 22.00 

260-265 (8694)324)0149-9) 29.00 


July  1,1998 
July  1,  1997 

July  1.  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1997 

July  1,  1997 

July  1.  1997 

July  1.  1997 

July  1.  1997 

July  1,  1998 
July  1,  1997 
July  1,  1997 

July  1,  1998 
July  1, 1997 

2July  1,  1984 
2July  1,  1984 
3July  1,  1984 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1.  1997 
July  1, 1997 
July  1,1998 

July  1, 1997 
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'  Because  Title  3  is  on  annud  compiotion,  ttiis  vohjme  and  oA  previous  volumei 
shoukj  be  retained  as  a  permanent  reference  source. 

2The  JUy  1,  198S  edition  of  32  CFB  Parts  1-189  contains  a  note  only  (or 
Parts  1-39  irK:lusive.  For  ttie  fvJ  text  of  ttte  Defense  Acquisition  Regukitions 
in  Parts  1-39,  consUt  ttw  ttvee  CFB  volumes  issued  as  of  Juiy  1,  1984,  containing 
ttx>se  parti 

*TTie  July  1,  1905  edtkjn  of  41  CFB  a«ap<ers  1-100  contains  a  note  only 
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in  Ctiapters  1  to  49,  constit  ttte  eleven  CFB  volunws  issued  as  of  July  I, 
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*Ho  amendments  to  this  vok«TW  were  promulgaled  during  the  period  Mtf 
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I,  1997,  through  AprI  1,  1998.  The  CFB  vohjme  issued  as  of  Apri  1,  1997, 
shouta  be  retained. 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC.  and  New 
York  City,  see  announcement  on  the  inside  cover  of  this 
issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Doclcet  No.  98-AGL-41] 

Modification  of  Class  E  Airspace; 
Bowman,  ND 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Bowman,  ND.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Rimway  (Rwy)  29  has  been  developed 
for  Bowman  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  above  ground  level  (AGL) 
is  needed  to  contain  aircraft  executing 
the  approach.  This  action  increases  the 
existing  controlled  airspace  to  the 
northeast,  east,  and  southeast,  for 
Bowman  Municipal  Airport. 
EFFECTIVE  DATE:  0901  UTC,  December 
03, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday,  June  23, 1998,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Bowman,  ND 
(63  FR  34136).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  feet  AGL  to  contain  Instrument 
Flight  Rules  (IFR)  operations  in 
controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 


proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  fix)m  700  feet  or  more 
above  the  surface  of  the  earth  are 
pubUshed  in  paragraph  6005  of  FAA 
Order  7400.9E  date  September  10, 1997, 
and  effective  September  16, 1997,  which 
is  incorporated  by  reference  in  1413TI 
71.1.  The  Qass  E  airspace  designation 
listed  in  this  docimient  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Bowman, 
ND,  to  accommodate  aircraft  executing 
the  proposed  GPS  Rwy  29  SIAP  at 
Bowman  Municipal  Airport  by 
increasing  the  existing  controlled 
airspace  to  the  northeast,  east,  and 
southeast,  for  the  airport.  The  area  will 
be  depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  rule"  xmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E.  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997.  and  effective 
September  16, 1997.  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  •         *         •         • 

AGLNDE5    Bowman.  ND  (Revised] 

Bowman  Municipal  Airport.  ND 

(Ut.  46"  11'  13"  N,  long.  103°  25'  41"  W 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.0-mile 
radius  of  Bowman  Municipal  Airport  and 
that  airspace  extending  upward  from  1,200 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  46'  26'  00"  N.  long.  103'  38' 
00"  W.  to  lat.  46*  48'  00"  N.  long.  102"  53' 
00"  W.  to  lat.  46»  ZV  00"  N,  long.  102'  53' 
00"  W.  to  lat.  45*  39*  00"  N.  long.  103"  00' 
00"  W.  to  lat  45* 4300" N.  long.  103' 43' 00" 
W.  to  lat  45"  48'  00"  N.  long.  103*  54'  OO" 
W.  to  lat  46»17'  30"  N,  long.  103"  48'  15"  W. 
to  the  point  of  beginning,  excluding  Federal 
Airways,  the  Hettinger.  ND  Dickinson.  ND, 
and  Baker,  MT.  Class  E  airspace  areas. 

•  •         •         •         • 

Issued  in  Des  Plaines.  IL  on  August  25. 
1998. 

David  B.  Johnson, 

Acting  Manager.  Air  Traffic  Division. 
(FR  Doc  98-24132  Filed  9-8-98;  8:45  am] 
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SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  is  amending  the  rules 
governing  practice  before  the  Trademeirk 
Trial  and  Appeal  Board  (Board).  The 
amendments  provide  for  the  opening 
and  the  length  of  the  discovery  period; 
specify  that  the  automatic  disclosure 
provisions  of  the  Federal  Rules  of  Civil 
Procedure  do  not  apply  to  Board 
proceedings;  state  that  the  Board  will 
not  hold  any  person  in  contempt  or 
award  any  expenses  to  any  party; 
specify  requirements  for  briefs  on 
motions;  enlarge  the  time  for  filing  a 
response  to  a  motion  for  summary 
judgment;  specify  the  time  for  filing 
motions  under  Rule  56(f)  of  the  Federal 
Rules  t)f  Civil  Procedure  (motions  for 
discovery  to  enable  parties  to  respond  to 
motions  for  summary  judgment);  and 
specify  the  time  for  filing  motions  to 
compel  and  motions  to  test  the 
sufficiency  of  an  answer  or  objection  to 
a  request  for  admission.  In  addition,  the 
amendments  clarify  the  rules,  conform 
the  rules  to  current  practice,  simplify 
practice,  and  correct  cross-references, 
dates:  Effective  Date:  These  rule 
amendments  will  be  effective  October  9. 

1998. 

Applicability  Dates:  Two  of  the 
provisions  of  amended  §  2.120(a)  (the 
provisions  that  the  Board  will  specify 
the  opening  date  for  discovery  and  that 
the  discovery  period  will  be  set  for  a 
period  of  180  days),  will  not  apply  in 
cases  in  which  a  trial  order  has  been 
issued  by  the  Board  prior  to  October  9, 
1998.  The  provision  of  amended 
§  2.120(e)(1)  that  a  motion  to  compel 
must  be  filed  prior  to  the 
commencement  of  the  first  testimony 
period,  as  originally  set  or  as  reset,  will 
apply  only  in  those  cases  in  which  trial 
dates,  beginning  with  the  closing  date 
for  the  discovery  period,  are  set  or  reset 
on  oLafter  October  9. 1998.  SimiTarly. 
the  provision  of  amended  §  2.120(h)(1) 
that  a  motion  to  determine  the 
sufficiency  of  an  answer  or  objection  to 
a  request  for  admission  must  be  filed 
prior  to  the  commencement  of  the  first 
testimony  period,  as  originally  set  or  as 
reset,  will  apply  only  in  those  cases  in 
whidi  trial  dates,  beginning  with  the 
closing  date  for  the  discovery  period, 
are  set  or  reset  on  or  after  October  9. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  J.  Seeherman.  Administrative 
Trademark  Judge,  Trademark  Trial  and 
Appeal  Board,  by  telephone  at  (703) 
308-9300.  extension  206;  or  by  mail 
marked  to  her  attention  and  addressed 
to  Assistant  Commissioner  for 
Trademarks,  Box  TTAB-No  Fee.  2900 
Crystal  Drive,  Arlington,  Virginia 
22202-3513;  or  by  facsimile 


transmission  marked  to  her  attention 
and  sent  to  (703)  308-9333. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Rulemaking  was  pubUshed 
in  the  Federal  Register  (62  FR  30802)  on 
Jime  5, 1997,  and  in  the  Official  Gazette 
of  the  Patent  and  Trademark  Office 
(1199  TMOG  88)  on  June  24, 1997.  The 
purpose  of  the  proposed  rule 
amendments  was  to  improve  practice 
and  expedite  proceedings  in  inter  partes 
cases  before  the  Board,  codify  and 
clarify  certain  practices  of  the  Board, 
and  correct  certain  cross-references  to 
citations  of  the  Trademark  Act  of  1946 
and  the  Code  of  Federal  Regulations. 
In  response  to  a  request  for  written 
comments,  thirty-four  written  comments 
were  received.  Many  of  the  comments 
suggested  that  a  public  hearing  be 
scheduled.  As  a  result,  the  PTO  gave 
notice  in  the  November  4. 1997  Federal 
Register  (62  FR  59640).  and  in  the 
November  25. 1997  Official  Gazette 
(1204  TMOG  88).  of  a  public  hearing  on 
the  proposed  rules,  and  reopened  the 
comment  period.  At  the  same  time,  the 
PTO  announced  that  it  was  withdrawing 
two  of  the  rule  amendments  proposed  in 
the  June  5,  1997  Notice  of  Proposed 
Rulemaking.  Those  withdrawn 
amendments  were  to  §§  2.120(d)(2)  and 
2.120(h)  to  limit  the  number  of  requests 
for  production  of  documents  and 
requests  for  admission,  respectively, 
which  may  be  served  in  an  inter  partes 
proceeding  before  the  Board. 

At  the  public  hearing,  held  on 
December  17, 1997,  seven  witnesses 
testified.  The  written  and  oral 
comments  represent  the  views  of  29 
individuals  and  law  firms  and  five 
trademark  law  associations,  namely,  the 
Intellectual  Property  Law  Section  of  the 
American  Bar  Association,  the 
American  Intellectual  Property  Law 
Association,  the  Intellectual  Property 
Law  Section  of  The  District  of  Columbia 
Bar,  the  New  York  Intellectual  Property 
Law  Association,  and  the  International 
Trademark  Association.  A  number  of 
rule  amendments  suggested  in  the 
written  and  oral  comments,  though 
meritorious,  cannot  be  adopted  at  this 
time  because  they  are  outside  the  scope 
of  the  present  rulemaking.  Some  of 
these  suggestions  are  discussed  below; 
others,  particularly  suggestions  not 
directed  specifically  to  one  of  the 
proposed  rule  amendments,  are  not. 

Background  to  Rule  Amendments 

In  recent  years  there  has  been  a  rapid 
growth  in  the  number  of  new 
proceedings  filed  with  the  Board, 
coupled  with  a  marked  increase  in  the 
nimiber  of  motions  and  other  papers 
filed  in  each  inter  partes  case.  As  a 
result,  the  Board's  workload  has 


increased  dramatically.  Many  of  the 
inter  partes  rule  amendments  proposed 
in  the  Notice  of  Proposed  Rulemaking 
were  specifically  designed  to  help 
reduce  the  Board's  backlog  of  pending 
motions  and  cases  ready  for  final 
decision,  stem  perceived  abuses  of  the 
rules,  and  promote  expeditious 
prosecution  and  defense  of  cases.  These 
proposed  amendments  involved 
substantial  changes  in  Board  inter  partes 
practice.  For  example,  amendments 
were  proposed  to  (1)  lengthen  the 
discovery  and  trial  periods,  as  well  as 
the  time  for  responding  to  motions  and 
requests  for  discovery;  (2) 
concomitantly  limit  the  situations  in 
which  extensions  of  these  times  would 
be  granted;  (3)  limit  the  number  of 
requests  for  production  of  docimients 
and  things  and  requests  for  admission 
which  one  party  could  serve  upon 
another  in  a  proceeding;  (4)  further  limit 
the  nimiber  of  interrogatories  which  one 
party  could  serve  upon  another;  (5) 
require  that  interrogatories,  requests  for 
production  of  dociunents  and  things, 
and  requests  for  admission  be  served  in 
sufficient  time  for  responses  to  fall  due 
prior  to  the  close  of  the  discovery 
period;  and  (6)  specify  that  the  filing  of 
a  simimary  judgment  motion  would  not 
toll  the  time  for  the  moving  party  to 
respond  to  outstanding  discovery 
requests  but  would  toll  the  time  for  the 
nonmoving  party  to  do  so. 

A  significant  number  of  the 
individuals  and  organizations  which 
offered  written  or  oral  conmients  on  the 
proposed  rules  strongly  objected  to 
these  substantial  changes.  Accordingly, 
the  PTO  is  not  going  forward  with  them 
at  this  time.  Instead,  the  PTO  is  going 
forward  only  with  those  proposed  rule 
amendments  which  involve  modest 
changes  in  Board  practice,  or  which 
serve  to  clarify  the  rules,  codify  current 
practice,  or  correct  cross-references  in 
the  rules.  The  Board  is  considering 
other  measiu^s  to  deal  with  its 
increased  workload,  including  a  pilot 
program  to  make  greater  use  of 
telephone  conferences  in  determining 
pending  interlocutory  matters  and 
motions.  However,  the  PTO  will 
continue  to  monitor  carefully  the 
problems  which  gave  rise  to  the  Notice 
of  Proposed  Rulemaking,  and  may 
propose  and  adopt  additional  changes 
in  the  rules  governing  Board  inter  partes 
practice  if  necessary. 

Discussion  of  Specific  Rules  and 
Response  to  Comments 

The  comments,  if  any,  on  a  specific 
rule  and  the  response  to  the  comments 
are  provided  with  the  discussion  of  the 
specific  rule.  Comments  in  support  of 
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proposed  rule  changes  generally  have 
not  been  reported. 

Section  2.76(a)  now  provides,  in 
relevant  part,  that  an  amendment  to 
allege  use  may  be  filed  in  an  application 
under  Section  1(b)  of  the  Act  "at  any 
time  between  the  filing  of  the 
application  and  the  date  the  examiner 
approves  the  mark  for  publication  or  the 
date  of  expiration  of  the  six-month 
response  period  after  issuance  of  a  final 
action."  The  section  is  amended  to 
delete  the  phrase  "or  the  date  of 
expiration  of  the  six-month  response 

Eeriod  after  issuance  of  a  final  action." 
fnder  the  amended  rule,  an  amendment 
to  allege  use  may  be  filed  more  than  six 
months  after  the  issuance  of  a  final 
action,  as  a  result  of  which  the 
amendment  may  be  filed  during  the 
pendency  of  an  appeal.  This  brings  the 
rule  into  conformity  with  current 
practice,  as  stated  in  "Waiver  of 
Trademark  Rule  2.76(a),"  1156  TMOG 
12  (November  2, 1993). 

Section  2.76(g)  now  provides,  in 
relevant  part,  that  if  an  amendment  to 
allege  use  does  not  meet  the  minimum 
requirements  specified  in  (  2.76(e),  the 
deficiency  may  be  corrected  provided 
the  mark  has  not  been  approved  for 
publication  "or  the  six-month  response 
period  after  issuance  of  a  final  action 
has  not  expired."  It  also  provides  that  if 
an  acceptable  amendment  to  correct  the 
deficiency  is  not  filed  prior  to  approval 
of  the  mark  for  publication  "or  prior  to 
expiration  of  the  six-month  response 
period  after  issuance  of  a  final  action," 
the  amendment  will  not  be  examined. 
The  section  is  amended  to  delete  the 
phrases  "or  the  six-month  response 
period  after  issuance  of  a  final  action 
has  not  expired"  and  "or  prior  to  the 
expiration  of  the  "six-monUi  response 
period  after  issuance  of  a  final  action." 
This  amendment  codifies  current 
practice,  which  allows  a  deficiency  in 
an  amendment  to  allege  use  to  be 
corrected  subsequent  to  the  six-month 
response  period  after  issuance  of  a  final 
action. 

Section  2.76(h),  which  provides  that 
an  amendment  to  allege  use  may  be 
withdrawn  for  any  reason  prior  to 
approval  of  a  mark  for  publication  or 
expiration  of  the  six-month  response 
period  after  issuance  of  a  final  action,  is 
amended  to  delete  the  phrase  "or 
expiration  of  the  six-month  response 
period  after  issuance  of  a  final  action." 
As  a  result  of  the  rule  amendment,  an 
amendment  to  allege  use  may  be 
withdrawn  during  the  pendency  of  an 
appeal.  This  amendment,  too,  codifies 
current  practice. 

Section  2.85(e)  pertains  to  the  filing  of 
certain  specified  papers,  including  a 
petition  for  cancellation,  with  a  fee 


which  is  insufficient  because  multiple 
classes  in  an  application  or  registration 
are  involved.  The  section  is  amended  to 
delete  the  references  to  a  petition  for 
cancellation,  because  the  matter  of  an 
insufficient  fee  for  a  petition  to  cancel 
a  registration  having  multiple  classes  is 
covered,  in  greater  detail,  in 
§  2.111(c)(1). 

Section  2.87(c)  now  provides  that  a 
request  to  divide  an  application  may  be 
filed,  inter  alia,  "during  an  opposition, 
upon  motion  granted  by  the  Trademark 
Trial  and  Appeal  Board."  The  section  is 
amended  to  provide  also  that  a  request 
to  divide  an  application  may  be  filed 
during  a  concurrent  use  or  interference 
proceeding.  The  amendment  codifies 
current  practice  and  corrects  an 
oversight  in  the  rule. 

Section  2.87(c)  also  now  provides  that 
a  request  to  divide  an  application  may 
be  filed  "at  any  time  between  the  filing 
of  the  application  and  the  date  the 
Trademark  Examining  Attorney 
approves  the  mark  for  pubUcation  or  the 
date  of  expiration  of  the  six-month 
response  period  after  issuance  of  a  final 
action."  Similarly,  this  section  now 
provides  that  a  request  to  divide  an 
application  under  section  1(6)  of  the  Act 
may  be  filed  with  a  statement  of  use  or 
"at  any  time  between  the  filing  of  a 
statement  of  use  and  the  date  the 
Trademark  Exeunining  Attorney 
approves  the  mark  for  registration  or  the 
date  of  expiration  of  the  six-month 
response  period  after  issuance  of  a  final 
action."  The  section  is  amended  to 
delete  the  phrase  "or  the  date  of 
expiration  of  the  six-month  response 
period  after  issuance  of  a  final  action" 
fit)m  the  two  places  where  it  occurs  in 
this  section.  Under  the  amended  rule,  a 
request  to  divide  may  be  filed  more  than 
six  months  after  the  issuance  of  a  final 
action,  as  a  result  of  which  the  request 
to  divide  may  be  filed  during  the 
pendency  of  an  appeal.  While  this 
amendment  was  not  included  in  the 
notice  of  proposed  rulemaking,  it 
corresponds  to  the  amendment  to 
§§  2.76(a),  (g)  and  (h),  discussed  above, 
and  is  advantageous  to  applicants.  With 
this  amendment,  an  applicant  may 
divide  out  from  its  application  those 
classes  or  that  portion  of  the  goods  or 
services  in  a  class  to  which  no  final 
refusal  or  requirement  pertains.  The 
divided  out  application  will 
immediately  go  forward  to  publication 
or  registration,  as  appropriate,  and  will 
avoid  the  delays  related  to  briefing  and 
deciding  the  issues  involved  in  the 
appeal. 

Section  2.101(d)(1),  which  includes  a 
cross-reference  to  "§  2.6(1),"  is  amended 
to  correct  the  cross-reference  to 
"§2.6(a)(17)." 


Section  2.102(d).  which  now  provides 
that  every  request  to  extend  the  time  for 
filing  a  notice  of  opposition  should  be 
submitted  "in  triplicate  (original  plus 
two  copies)."  is  amended  to  delete  the 
words  "(original  plus  two  copies)". 
While  a  request  must  be  submitted  in 
triplicate,  the  Board  has  no  need  for  the 
original. 

Section  2.111(b),  which  now  includes 
a  cross-reference  to  "section  14(c)  or 
(e)"  of  the  Act,  is  amended  to  correct  the 
cross-reference  to  "section  14(3)  or  (5)". 

Section  2.111(c)(1)  now  includes  a 
cross-reference  to  "§  2.6(1)  and  2.85(e)". 
The  section  is  amended  to  correct  the 
cross-reference  "§2.6(1)"  to 
"§  2.6(a)(16)".  The  section  is  further 
amended  to  delete  the  cross-reference  to 
§  2.85(e)  in  view  of  the  amendment  to 
that  section. 

Section  2.117(a)  now  provides  that 
whenever  it  shall  come  to  the  attention 
of  the  Board  "that  parties  to  a  pending 
case  are  engaged  in  a  civil  action  which 
may  be  dispositive  of  the  case; 
proceedings  before  the  Board  may  be 
suspended  until  termination  of  the  civil 
action."  The  quoted  portion  of  the 
section  is  amended  to  read  "that  a  party 
or  parties  to  a  pending  case  are  engaged 
in  a  civil  action  or  another  Board 
proceeding  which  may  have  a  bearing 
on  the  case,  proceedings  before  the 
Board  may  be  suspended  until 
termination  of  the  civil  action  or  the 
other  Board  proceeding."  The 
amendment  clarifies  the  rules  and 
codifies  the  Board's  current  practice  on 
suspension  of  proceedings,  which  is 
that  a  Board  proceeding  may  be 
suspended  if  any  of  the  parties  is 
engaged  in  a  civil  action  or  another 
Board  proceeding  which  may  have  a 
bearing  on  the  proceeding. 

Comment:  One  comment  suggested 
that  §2. 11 7(a)  conclude  with  the  phrase 
"or  the  Board  proceeding"  to 
correspond  to  the  previous  change  in 
that  section.  That  comment  also 
suggested  that  the  rule  be  modified  to 
allow  a  third  party  who  has  a  pending 
application,  or  who  is  a  party  in  a 
proceeding  which  has  been  suspended 
pending  the  outcome  of  the  pending 
case,  to  apprise  the  Board  of  the  impact 
of  the  suspension  on  the  third  party. 
Response:  The  first  suggestion  has 
been  adopted.  The  suggested 
modification  to  allow  third  parties  to 
advise  the  Board  about  the  impact  on 
them  of  a  suspension  order  goes  beyond 
the  scope  of  the  amendment  as 
originally  proposed.  Moreover,  no 
purpose  would  be  served  by  allowing 
third  parties  to  file  such  impact 
statements.  The  Board  suspends 
proceedings  when  a  decision  in  a  civil 
action  or  another  Board  proceeding  may 
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have  a  bearing  on  the  issues  in  the 
pending  case.  That  effect  would  not  be 
altered  by  any  adverse  impact  which 
suspension  of  the  proceeding  might 
have  upon  a  third  party. 

Section  2.117(b)  now  provides  that 
"Whenever  there  is  pending,  at  the  time 
when  the  question  of  the  suspension  of 
proceedings  is  raised,  a  motion  which  is 
potentially  dispositive  of  the  case,  the 
motion  may  be  decided  before  the 
question  of  suspension  is  considered." 
The  section  is  amended  to  clarify  that, 
when  a  motion  to  suspend  and  a  motion 
which  is  potentially  dispositive  of  the 
case  are  both  pending,  the  Board  may 
decide  the  potentially  dispositive 
motion  before  the  question  of 
suspension  is  considered,  regardless  of 
the  order  in  which  the  motions  were 

filed. 

Comment:  One  comment  suggested 
modifying  the  rule  to  provide  that  the 
filing  of  a  potentially  dispositive  motion 
automatically  suspends  proceedings. 
The  comment  notes  that  the  suggested 
modification  would  save  the  Board  the 
paperwork  involved  in  issuing  a 
suspension  order,  and  would  avoid 
uncertainty  for  the  parties  as  to  what 
they  should  do  until  the  suspension 
order  is  received. 

Response:  The  suggested  provision  is 
not  properly  a  part  of  this  section, 
which  relates  to  suspension  in  view  of 
a  civil  action  or  another  Board 
proceeding.  Accordingly,  the  suggestion 
is  discussed  in  connection  with  the 
amendments  to  §  2.127.  which  concerns 
motion  practice. 

Section  2.119(d)  now  provides,  in 
pertinent  part,  that  the  mere  designation 
of  a  domestic  representative  does  not 
authorize  the  person  designated  to 
prosecute  the  proceeding  unless 
qualified  under  §  10.14(a).  or  quafified 
under  paragraphs  (b)  or  (c)  of  §  10.14 
and  authorized  under  §  2.17(b).  The 
section  is  amended  to  correct  an 
inadvertent  error  in  the  rule  by  deleting 
the  reference  to  §  10.14(c).  That  section 
refers  to  nonresidents,  who  cannot  be 
domestic  representatives. 

Section  2.120(a)  now  provides,  in 
pertinent  part,  that  "The  provisions  of 
the  Federal  Rules  of  Civil  Procedure 
relating  to  discovery  shall  apply  in 
opposition,  cancellation,  interference 
and  concurrent  use  registration 
proceedings  except  as  otherwise 
provided  in  this  section."  The  section  is 
amended  to  preface  this  provision  with 
the  words  "Wherever  appropriate,"  and 
to  specify  that  the  provisions  of  the 
Federal  Rules  of  Civil  Procedure  relating 
to  automatic  disclosure,  scheduling 
conferences,  conferences  to  discuss 
settlement  and  to  develop  a  plan  for 
discovery,  and  transmission  to  the  court 


of  a  written  report  outlining  the 
discovery  plan,  do  not  apply  to  Board 
proceedings.  The  amendment  clarifies 
the  rule,  and  codifies  current  Board 
practice,  as  expressed  in  a  notice 
published  in  the  Official  Gazette  in 
1994,  namely.  "Effect  of  December  1, 
1993  Amendments  to  the  Federal  Rules 
of  Civil  Procedure  on  Trademark  Trial 
and  Appeal  Board  Inter  Partes 
Proceedings,"  1159  TMOG  14  (February 

1. 1994). 

Comments:  Two  comments  suggested 
that  all  reliance  on  the  Federal  Rules  of 
Civil  Procedure  be  severed  because, 
according  to  the  comments,  so  few  of 
the  Federal  Rules  are  still  applicable  to 
Board  practice. 

Response:  The  PTO  believes  that  this 
suggestion  goes  beyond  the  scope  of  the 
proposed  rulemaking.  In  addition,  the 
PTO  is  not  inclined  to  adopt  it  because 
the  Board  follows  a  substantial  number 
of  the  Federal  Rules  and  is  guided  by 
court  decisions  interpreting  these  rules. 
Examples  of  the  Federal  Rules  followed 
by  the  Board  include  those  governing 
pleadings,  motions  to  dismiss, 
amendments  of  pleadings,  acceptable 
discovery,  summary  judgment,  and 
relief  from  judgment. 

Section  2.120(a)  also  now  provides 
that  the  Board  will  specify  the  closing 
date  for  the  taking  of  discovery,  and  that 
the  opening  of  discovery  is  governed  by 
the  Federal  Rules  of  Civil  Procedure. 
The  section  is  amended  to.  inter  alia, 
state  that  the  Board  will  specify  the 
opening  (as  well  as  the  closing)  date  for 
the  taking  of  discovery;  and  delete  the 
provision  that  the  opening  of  discovery 
is  governed  by  the  Federal  Rules  of  Civil 
Procedure. 

Under  current  Board  practice, 
discovery  opens  at  the  times  specified 
in  Rules  30.  33.  34  and  36  of  the  Federal 
Rules  of  Civil  Procedure  as  they  read 
prior  to  the  December  1. 1993 
amendments  to  those  rules.  See  "Effect 
of  December  1. 1993  Amendments  to  the 
Federal  Rules  of  Civil  Procedure  on 
Trademark  Trial  and  Appeal  Board  Inter 
Partes  Proceedings."  1159  TMOG  14 
(February  1. 1994).  Thus, 
interrogatories,  requests  for  production 
of  documents  and  things,  and  requests 
for  admission  may  be  served  upon  the 
plaintiff  after  the  proceeding 
commences,  and  upon  the  defendant 
with  or  after  service  of  the  complaint  by 
the  Board.  Discovery  depositions 
generally  may  be  taken  by  any  party 
after  commencement  of  the  proceeding, 
except  that  the  Board's  permission  must 
be  obtained  first  in  certain  specified 
situations.  Further,  the  Board  still 
follows  the  practice  embodied  in  Rules 
33(a),  34(b).  and  36(a)  of  the  Federal 
Rules  of  Civil  Procedure,  as  they  read 


prior  to  the  December  1, 1993 
amendments,  that  a  defendant  may 
serve  responses  to  interrogatories, 
requests  for  production  of  documents 
and  things,  and  requests  for  admission 
either  within  30  days  after  service  of  a 
discovery  request  (35  days  if  service  of 
the  request  for  discovery  is  made  by 
first-class  mail,  "Express  Mail,"  or 
overnight  courier— see  §  2.119(c)),  or 
within  45  days  after  service  of  the 
complaint  upon  it  by  the  Board, 
whichever  is  later.  These  practices 
relating  to  the  opening  of  discovery  and 
the  time  for  the  service  of  discovery 
responses  by  the  defendant  are 
complicated,  and  have  been  unpopular 
with  practitioners.  The  specified 
amendments  to  the  section  will  simplify 
the  opening  of  discovery. 

Comments:  One  organization 
suggested  a  provision  allowing 
discovery  requests  to  be  served  after  the 
filing  of  a  proceeding,  with  responses  to 
be  due  40  days  after  the  mailing  by  the 
Board  of  the  notice  of  institution.  One 
attorney  disagreed  with  the  proposal 
that  the  Board  set  the  date  for  the 
opening  of  discovery.  This  attorney 
asserted  that  discovery  might  be 
necessarv  to  prepare  an  answer,  and  that 
the  later  opening  of  the  discovery  period 
would  inhibit  parties  who  wanted  to  be 
diligent  in  initiating  discovery.  Another 
organization  agreed  with  the  proposal 
that  the  Board  set  the  opening  date  for 
discovery,  but  suggested  that  the  trial 
order  be  issued  with  the  notice  of 
institution  because  discovery  might  be 
necessary  to  properly  prepare  an 
answer.  One  attorney  suggested 
including  a  provision  in  the  rules  to 
make  it  clear,  in  those  cases  where  a 
proceeding  was  initiated  prior  to  the 
effective  date  of  this  fin51  rule  and  was 
suspended,  that  the  former  rules  apply 
unless  the  parties  to  the  proceeding  are 
expressly  notified  otherwise. 

Response:  The  suggestion  for  a 
provision  allouring  discovery  requests  to 
be  served  after  the  filing  of  a 
proceeding,  with  responses  to  be  due  40 
days  after  the  mailing  of  the  notice  of 
institution,  has  not  been  adopted.  If  the 
suggested  provision  were  adopted,  a 
defendant  could  be  served  with 
discovery  requests  before  it  had  even 
been  notified  of  the  filing  of  the 
proceeding,  with  the  result  that  the 
defendant  would  be  surprised  and 
confused.  Further,  because  early  served 
requests  might  not  bear  a  proceeding 
number,  they  would  create  an 
administrative  burden  for  the  Board, 
which  would  have  to  respond  to 
inquiries  regarding  the  existence, 
number,  and  status  of  the  proceeding. 
The  suggestion  that  the  trial  order, 
which  would  set  the  opening  of 
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discovery,  be  sent  with  the  notice  of 
institution  of  the  proceeding  has  been 
adopted.  It  is  believed  that  a  defendant 
vtrill  not  be  prejudiced  if  it  does  not  have 
the  plaintiffs  discovery  responses  prior 
to  the  time  it  must  file  its  answer, 
because  a  defendant  may  move  to 
amend  its  answer  based  upon 
information  obtained  through  discovery. 
With  respect  to  the  suggestion  for 
including  in  the  rules  a  specific 
provision  concerning  applicability  of 
the  amended  rules  in  cases  initiated 
prior  to  the  final  rule  and  then 
suspended,  it  is  believed  that  the 
information  concerning  the  effective 
date  of  the  rule  amendments,  as  set  forth 
at  the  beginning  of  this  notice,  is 
sufficient. 
Section  2.120(a}  is  further  amended  to 

Erovide  that  the  discovery  period  will 
B  set  for  a  period  of  180  days,  and  that 
the  parties  may  stipulate  to  a  shortening 
of  that  period. 

Comments:  Two  comments  believed 
that  the  180-day  discovery  period  would 
unduly  lengthen  proceedings.  Another 
comment  said  that  the  proposal  would 
shorten  the  current  discovery  period 
and  suggested  that  the  discovery  period 
be  270  days.  One  comment  suggested 
providing  that  the  period  could  be 
shortened  on  a  showing  of  good  cause, 
for  example,  if  the  applicant  had  not  yet 
used  its  mark,  while  the  parties  would 
have  to  justify  any  enlargement,  even 
one  that  was  stipulated,  of  the  discovery 
period.  That  comment  also  suggested  a 
provision  that  extensions  of  the 
discovery  period  would  be  denied  if  a 
non-party  files  a  notice  that  the 
proceeding  is  delaying  its  application. 

Response:  As  indicated  aoove,  the 
PTO  has  adopted  a  suggestion  that  the 
trial  order  setting  the  opening  and 
closing  dates  for  the  discovery  period  be 
mailed  with  the  notice  of  institution  of 
the  proceeding.  With  the  adoption  of 
this  suggestion,  the  proposed  180-day 
discovery  period  will  result  in  a 
discovery  period  that  is  generally  the 
same  as  that  under  present  practice. 
Under  current  practice,  discovery  in 
essence  opens  for  the  defendant  upon 
the  commencement  of  the  proceeding 
and  opens  for  the  plaintiff  upon  the 
Board's  service  of  the  complaint  and  the 
notice  of  institution.  Often,  the 
defendant  does  not  know  that  a 
complaint  has  been  filed  until  it 
receives  this  mailing  fit)m  the  Board. 
The  discovery  period  currently  closes 
90  days  after  the  mailing  of  the  trial 
order,  which  is  not  done  until  the 
defendant's  answer  has  been  filed  and 
processed  by  the  Board.  The  amount  of 
time  that  currently  elapses  between  the 
mailing  by  the  Board  of  the  notice  of 
institution  (with  a  copy  of  the  complaint 


for  the  defendant)  and  the  issuance  of  a 
trial  order  averages  approximately  90 
days,  with  the  discovery  period  set  to 
close  90  days  after  the  issuance  of  the 
tiial  order.  Thus,  setting  the  discovery 
period  for  180  days  in  a  trial  order 
which  forms  part  of  the  institution  letter 
will  not.  in  general,  either  lengthen  or 
shorten  the  current  discovery  period. 
The  suggestion  that  the  discovery  period 
be  enlarged  to  270  days  has  not  been 
adopted  because  all  other  comments 
received  indicated  that  a  180-day 
discovery  period  was  either  acceptable 
or  too  long. 

The  suggestion  that  the  section  be 
amended  to  provide  that  one  party  may 
move  to  shorten  the  discovery  period 
has  not  been  adopted.  With  respect  to 
the  example  given  in  the  comment, 
although  an  opposer  may  not  need 
substantial  discovery  from  an  applicant 
who  has  not  yet  made  use  of  its  mark, 
that  applicant  may  need  discovery  with 
respect  to  the  opposer's  use.  The 
suggestions  for  provisions  that  the 
parties  would  have  to  justify  any 
extension  of  the  discovery  period,  and 
that  an  extension  of  the  discovery 
period  would  be  denied  if  a  non-party 
files  a  notice  that  the  proceeding  is 
delaying  his  application,  are  not 
adopted.  The  PTO  received  numerous 
comments  to  the  effect  that  extensions 
of  the  discovery  period  were  useful  in 
facilitating  settlement,  and  it  is  the 
Board's  experience  that  the  vast 
majority  of  proceedings  are  settled  prior 
to  trial.  Although  the  Board  retains  its 
inherent  right  to  deny  motions  for 
extensions  of  time,  even  if  the  parties 
stipulate  to  the  extension,  it  is  beUeved 
that  it  would  cause  an  imdue  burden  on 
the  parties  to  require  them  to  justify 
each  consented  extension  of  time.  The 
suggestion  that  a  non-party  have  the 
right  to  prevent  an  extension  of  the 
discovery  period  is  beyond  the  scope  of 
the  proposed  rules  and  cannot  be 
considered. 

Section  2.120(a)  was  proposed  to  be 
further  amended  to  require  that 
interrogatories,  requests  for  production 
of  documents  and  things,  and  requests 
for  admission  be  served  in  sufficient 
time  for  responses  to  fall  due  prior  to 
the  close  of  the  discovery  period,  and 
that  discovery  depositions  be  noticed 
and  taken  prior  to  the  close  of  the 
discovery  period. 

Comments:  Five  comments  disagreed 
with  this  proposal.  There  was  concern 
that  the  proposed  amendment  would 
increase  expenses  early  in  the 
proceedings  and  by  so  doing  have  a 
negative  effect  on  setUement.  It  was  also 
suggested  that  discovery  would  become 
more  dependent  on  depositions,  again 
increasing  expenses  for  the  parties.  In 


addition,  there  was  concern  that  the 
proposed  amendment  would  create 
difficulties  wiUi  respect  to  follow-up 
discovery,  particularly  in  connection 
witii  requests  for  admission,  which  are 
most  useful  late  in  the  discovery 
process.  One  organization  also  said  Uiat 
the  proposal  might  create  an  incentive 
for  a  mischievous  party  to  wait  until  the 
laist  30  days  of  the  discovery  period  to 
offer  up  its  most  damaging  documents 
so  that  there  would  be  no  opportunity 
for  follow-up  discovery. 

One  attorney  suggested  a  modification 
regarding  the  service  of  discovery 
requests  so  that,  when  discovery 
requests  are  served  by  overnight  courier, 
five  additional  days  would  not  be  added 
to  the  time  for  responding  to  such 
discovery  requests,  which  is  the  case 
under  present  §  2.119(c).  AnoUier 
attorney  suggested  that  §  2.120(a)  be 
amended  to  specify  that  documents  to 
be  served  by  the  parties  may  be  served 
by  fax,  and  that  facsimile  signatures  are 
acceptable  for  all  purposes. 

Response:  The  proposal  to  require 
that  interrogatories,  requests  for 
production  of  doaunents  and  things, 
and  requests  for  admission  be  served  in 
sufficient  time  that  responses  will  fall 
due  prior  to  the  close  of  the  discovery 
period  is  wiUidrawn.  The  section  is 
instead  amended  to  specify  that 
"discovery  depositions  must  be  taken, 
and  interrogatories,  requests  for 
production  of  documents  and  things, 
and  requests  for  admission  must  be 
served,  on  or  before  the  closing  date  of 
the  discovery  period  as  originally  set  or 
as  reset."  The  amendment  codifies 
current  practice. 

The  suggestion  to  amend  §  2.119(c)  to 
eliminate  the  five  additional  days  to 
respond  to  discovery  requests  when 
service  of  the  requests  is  made  by 
overnight  courier  goes  beyond  the  scope 
of  the  proposed  rules,  and  therefore 
cannot  be  considered.  But  see  the  final 
rule  notice  entiUed  "Amendment  of 
Trademark  Rules  Governing  Inter  Partes 
Proceedings,  and  Miscellaneous 
Amendments  of  Other  Trademaric 
Rules,"  published  in  the  Federal 
Register  on  August  22, 1989,  at  54  FR 
34886,  34891-34892.  and  in  the  Official 
Gazette  on  September  12.  1989,  at  1106 
TMOG  26.  31  (rejecting  a  suggestion  to 
amend  §  2.119(c)  to  provide  for  tiie 
addition  of  only  one  day,  rather  than 
five,  to  the  prescribed  time  for  taking 
action  when  service  is  made  by 
"Express  Mail"  or  overnight  courier). 
The  suggestion  to  allow  service  of 
docimients  by  facsimile  is  also  beyond 
the  scope  of  the  proposed  rules. 

Section  2.120(a)  was  proposed  to  be 
emended  to  specify  that  extensions  of 
tile  discovery  period  will  be  granted 
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only  upon  stipulation  of  the  parties 
approved  by  the  Board. 

Comments:  Thirteen  comments, 
including  those  of  each  of  the 
organizations,  disagreed  with  the 
proposed  amendment.  Some  of  the 
comments  pointed  out  that  there  may  be 
genuine  business  reasons,  such  as 
holidays  in  foreign  countries,  change  of 
management,  and  the  time  required  to 
translate  materials  and  locate 
documents  which  may  have  been 
archived  decades  ago,  as  to  why 
discovery  cannot  be  completed  within 
the  time  set.  Several  comments  said  the 
proposal  would  lend  itself  to  abuse,  for 
example,  if  one  side  can  complete 
taking  discovery  in  180  days  but  the 
other  cannot;  it  was  also  suggested  that 
the  proposed  amendment  would 
promote  the  practice  of  ambushing 
opponents  through  dilatory  conduct  and 
obstreperous  tactics.  It  was  also  felt  that 
the  elimination  of  extensions  of  the 
discovery  period  absent  consent  would 
eliminate  flexibility,  which  was 
considered  a  principal  advantage  of 
Board  proceedings.  Most  of  the 
comments  suggested  that  the  standard 
for  granting  an  extension  remain  good 
cause.  Some  of  those  commenting  were 
willing  to  accept  a  modification  of  the 
current  good  cause  basis  for  an 
ejctension,  as  long  as  the  basis  for 
extensions  was  not  limited  only  to 
stipulation.  For  example,  two  comments 
suggested  that  extensions  be  allowed 
upon  a  showing  of  extraordinary 
circumstances;  one  attorney  suggested 
that  extensions  of  up  to  two  months  be 
granted  for  good  cause;  and  an 
organization  suggested  keeping  the  good 
cause  standard  but  specifying  that  both 
parties'  discovery  obligations  would 
continue  while  the  motion  is  pending, 
and  that  sanctions  would  be  levied 
against  a  party  abusing  the  extension 
process. 

One  attorney  also  commented  that  the 
Board  should  specify  in  the  rules,  rather 
than  merely  indicating  in  the  preamble 
to  the  notice  of  proposed  rulemaking, 
that  the  Board  may  reset  the  discovery 
period  if  necessary.  Another  attorney 
suggested  that  provision  be  made  for  a 
party  to  move  for  sanctions  without  first 
filing  a  motion  to  compel  to  avoid  a 
situation  where  a  party  is  deprived  of 
follow-up  discovery  because  its 
adversary  is  recalcitrant.  The  example 
given  involved  a  party  which  serves 
discovery  promptly,  the  adversary 
responds  on  the  last  day  permitted  with 
evasive  answers  and  objections,  weeks 
of  correspondence  to  resolve  the  issues 
ensue,  followed  by  a  motion  to  compel. 
The  attorney  suggested  that  even  though 
the  motion  to  compel  is  granted,  the 


moving  party  would  be  deprived  of  an 
opportunity  to  take  follow-up  discovery. 
Response:  It  is  clear  that  most  of  those 
commenting  want  the  standard  for 
obtaining  extensions  to  remain  good 
cause  and  that  most  of  those  who 
suggested  a  more  restricted  standard 
than  good  cause  did  so  as  an  alternative 
to  limiting  extensions  only  to  situations 
involving  consent.  In  view  of  the 
comments,  the  proposal  to  amend  the 
section  to  provide  that  extensions  of  the 
discovery  period  will  be  granted  only  on 
stipulation  of  the  parties  is  vdthdrawn. 
The  section  is  instead  amended  to 
provide  that  the  discovery  period  may 
be  extended  upon  stipulation  of  the 
parties  approved  by  the  Board,  or  upon 
motion  granted  by  the  Board,  or  by 
order  of  the  Board. 

The  amended  rule  codifies  the  current 
practice  of  allowing  extensions  of  the 
discovery  period  upon  motion  showing 
good  cause.  However,  the  Board  is 
mindful  of  the  comments  that  abuses  of 
the  extension  process  must  be  curbed. 
Therefore,  the  Board  will  scrutinize 
carefully  any  such  motions  and  will 
consider,  in  determining  whether  good 
cause  has  been  shown,  the  diligence  of 
the  moving  party  during  the  discovery 
period. 

Moreover,  the  rule  is  amended  to 
specifically  state  that,  if  a  motion  for  an 
extension  is  denied,  the  discovery 
period  may  remain  as  set  or  reset.  While 
the  Board  has  always  had  the  discretion 
to  do  this,  the  expUcit  statement  of  this 
fact  in  the  rules  will  alert  parties  to  the 
potential  consequences  if  a  motion  to 
extend  does  not  show  good  cause,  and 
will  put  them  on  notice  that  the  Board 
will  not  tolerate  abuses  of  the  rules.  It 
is  hoped  that  this  will  avoid  some  of  the 
games-playing  mentioned  in  the 
comments,  in  which  a  party  files  a 
motion  for  an  extension  as  a  strategic 
move  to  obtain  a  delay  imtil  the  Board 
decides  the  motion,  even  if  the 
requested  extension  is  denied. 

With  respect  to  the  suggestion  that  the 
rule  be  amended  to  explicitly  state  that 
the  Board  may  reset  the  discovery 
period  if  necessary,  it  is  believed  that 
this  is  unnecessary,  and  would,  because 
such  a  provision  is  not  present  in  the 
other  rules  regarding  the  setting  of  time 
periods,  lead  to  confusion.  For  example, 
there  is  no  specific  provision  that,  if  a 
motion  to  dismiss  is  filed  and  the 
motion  is  subsequently  denied,  the 
Board  will  reset  the  time  for  the 
defendant  to  file  an  answer,  although  it 
is  Board  practice  to  do  so. 

The  suggestion  that  a  party  be. 
permitted  to  move  for  sanctions  without 
first  filing  a  motion  to  compel  has  not 
been  adopted.  The  reason  cited  as  the 
basis  for  the  suggestion  is  the  need  to 


avoid  a  situation  where  a  party  is 
deprived  of  follow-up  discovery  because 
its  adversary  is  recalcitrant.  However,  it 
is  the  practice  of  the  Board,  vvhen 
granting  a  motion  to  compel  in  such 
situations,  to  reset  the  discovery  period, 
at  the  request  of  the  moving  party,  so  as 
to  restore  (at  least  for  that  party)  that 
amount  of  time  which  would  have 
remained  in  the  discovery  period  had 
the  discovery  responses  been  made  in  a 
timely  and  proper  fashion.  See 
Trademark  Trial  and  Appeal  Board 
Manual  of  Procedure  ( 403.04 
("TBMP").  Thus,  there  is  no  need  for 
the  suggested  amendment. 

Section  2.120(a)  was  proposed  to  be 
amended  to  provide  that  responses  to 
interrogatories,  requests  for  production 
of  documents  and  things,  and  requests 
for  admission  must  be  served  within  40 
days  from  the  date  of  service  of  such 
discovery  requests,  and  to  specify  that 
the  time  to  respond  may  be  extended 
only  upon  stipulation  of  the  parties  or 
upon  motion  showing  extraordinary 
circumstances  approved  by  the  Board. 
Comments:  Two  organizations  and 
one  attorney  believed  that  30  days  was 
a  sufficient  time  to  respond  to  discovery 
requests,  and  both  the  attorney  and  one 
of  the  organizations  thought  that  the 
Board's  practice  should  follow  the  30- 
day  time  period  provided  by  the  Federal 
Rules  of  Civil  Procedure.  One 
organization  expressed  the  concern  that 
this  proposal,  combined  with  the 
proposal  to  eliminate  extensions  of  the 
discovery  period  absent  stipulation  of 
the  parties,  would  put  too  much 
pressure  on  the  parties  to  serve 
discovery  requests  early  in  the 
discovery  period,  which  could  have  an 
adverse  effect  on  settlement. 

Nine  comments  disagreed  with  the 
proposal  to  amend  the  section  to 
provide  that  the  time  to  provide 
responses  to  interrogatories,  requests  for 
production  of  documents  and  things, 
and  requests  for  admission  may  be 
extended  only  upon  stipulation  of  the 
parties  or  upon  motion  showing 
extraordinary  circumstances.  Several 
comments  expressed  the  view  that  this 
proposal  would  eliminate  flexibility, 
which  was  felt  to  be  a  principal 
advantage  of  Board  proceedings.  There 
were  concerns  that  the  proposal  would 
favor  ITU  applicants  or  those  who  are 
discovery-proof;  prejudice  the  party 
relying  on  an  old,  widely  used  and, 
promoted  mark;  and  encourage 
harassing  discovery.  The  comments  also 
pointed  out  that  there  could  be 
legitimate,  but  ordinary,  business 
reasons  why  extensions  might  be 
necessary,  such  as  situations  where 
requests  have  to  be  translated  for  foreign 
entities,  businesses  which  close  for 
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vacation,  and  small  businesses  which 
do  not  have  the  resources  to  compile 
answers  within  40  days.  There  was  also 
concern  that  the  proposal  would  result 
in  parties  giving  incomplete  responses 
to  meet  the  deadline. 

Response:  The  proposal  to  amend  the 
section  to  specify  that  the  time  to 
respond  to  interrogatories,  requests  for 
production  of  documents  and  things, 
and  requests  for  admission  may  be 
extended  only  upon  stipulation  of  the 
parties  or  upon  motion  showing 
extraordinary  circumstances  is 
withdrawn.  The  section  is  instead 
amended  to  specify  that  the  time  to. 
respond  may  be  extended  upon 
stipulation  of  the  parties,  or  upon 
motion  granted  by  the  Board,  or  by 
order  of  the  Board.  In  view  thereof, 
there  is  no  longer  a  need  to  enlarge  the 
period  for  providing  responses  to  these 
requests.  Accordingly,  the  proposal  to 
enlarge  the  time  to  serve  responses  to  40 
days  from  the  date  of  service  of  the 
discovery  requests  is  also  withdrawn, 
and  the  section  is  amended  to  specify 
that  discovery  responses  must  be  served 
within  30  days  from  the  date  of  service 
of  the  discovery  requests.  The  period  for 
responding  will  thus  remain  consistent 
writh  that  provided  under  the  Federal 
Rules  of  Civil  Procedure. 

Section  2.120(a)  was  proposed  to  be 
further  amended  to  include  provisions 
currently  found  in  §  2.121(a)(1),  in 
somewhat  different  form.  Specifically, 
the  section  was  proposed  to  be  amended 
to  provide  that  the  resetting  of  a  party's 
time  to  respond  to  an  outstanding 
request  for  discovery  will  not  result  in 
the  automatic  rescheduling  of  the 
discovery  and/or  testimony  periods;  that 
the  discovery  period  will  be 
rescheduled  only  upon  stipulation  of 
the  parties  approved  by  the  Board;  and 
that  testimony  periods  wiU  be 
rescheduled  only  upon  stipulation  of 
the  parties  approved  by  the  Board,  or 
upon  motion  showing  extraordinary 
circumstances  granted  by  the  Board. 
The  latter  parts  of  this  proposed 
amendment  are  withdrawn,  for  the 
reasons  discussed  above  in  connection 
with  the  withdrawal  of  the  proposal  to 
allow  extensions  of  the  discovery  period 
only  upon  stipulation  of  the  parties,  and 
below  in  connection  with  the 
withdrawal  of  the  proposal  to  amend 
§§  2.121(a)(1)  and  2.121(c)  to  allow  the 
rescheduling  or  extension  of  testimony 
periods  only  upon  stipulation  of  the 
parties  or  a  shoving  of  extraordinary 
drciunstances.  Only  the  first  portion  of 
the  proposed  amendment  is  included  in 
the  amended  section. 

Thus,  the  section  is  amended  to 
specify  that  the  resetting  of  a  party's 
time  to  respond  to  an  outstanding 


request  for  discovery  vnll  not  result  in 
the  automatic  rescheduling  of  the 
discovery  and/or  testimony  periods,  and 
that  such  dates  will  be  rescheduled  only 
upon  stipulation  of  the  parties  approved 
by  the  Board,  or  upon  motion  granted  by 
the  Board,  or  by  order  of  the  Board.  The 
new  provisions  are  the  same  as  those 
currently  found  at  the  end  of 
§  2.121(a)(1).  It  is  believed  that 
§  2.120(a),  rather  than  §  2.121(a)(1). 
which  governs  the  scheduling  and 
rescheduling  of  testimony  periods,  is 
the  most  logical  place  for  these 
provisions. 

Section  2.120(d)(1)  now  provides,  in 
pertinent  part,  that  the  total  number  of 
written  interrogatories  which  a  party 
may  serve  upon  another  party  in  a 
proceeding  shall  not  exceed  75, 
counting  subparts,  except  that  the 
Board,  in  its  discretion,  may  allow 
additional  interrogatories  upon  motion 
showing  good  cause,  or  upon  stipulation 
of  the  parties.  The  section  was  proposed 
to  be  amended  to  lower  the 
interrogatory  number  limit  from  75, 
counting  subparts,  to  25,  counting 
subparts,  and  to  delete  the  references  to 
a  motion  for  leave  to  serve  additional 
interrogatories. 

Comments:  Twenty  comments 
asserted  that  limiting  the  niunber  of 
interrogatories  that  could  be  served 
upon  a  party  to  25,  coimting  subparts, 
was  too  restrictive,  while  thirteen 
comments  stated  that  parties  should  be 
permitted  to  file  a  motion  for  leave  to 
serve  additional  interrogatories.  Those 
commenting  believed  that  25 
interrogatories  was  not  a  sufficient 
amount  to  obtain  necessary  discovery. 
As  a  result,  it  was  feared  that  parties 
would  serve  overly  broad 
interrogatories,  which  would  lead  to 
more  motions  to  compel.  The  comments 
also  asserted  that  the  proposed  limit 
would  force  parties  into  taking  more 
depositions,  and  thus  increase  the  cost 
of  litigating  an  inter  partes  proceeding 
before  the  Board.  Further,  the  comments 
noted  that  depositions  are  generally  not 
a  viable  alternative  when  the  adversary 
is  a  foreign  entity. 

Response:  The  proposed  amendments 
to  lower  the  number  of  interrogatories 
which  a  party  may  serve  upon  another 
party  and  to  eliminate  the  provision  for 
a  motion  for  leave  to  serve  additional 
interrogatories  are  withdrawn. 

Section  2.120(d)(2),  which  now 
includes  only  a  provision  concerning 
the  place  for  production  of  documents 
and  things,  was  proposed  to  be 
amended  to  limit  the  number  of  requests 
for  production  of  documents  and  things 
which  a  party  may  serve  upon  another 
party  to  15,  counting  subparts,  except 
upon  stipulation  of  the  parties. 


Comments:  For  reasons  similar  to 
those  given  in  connection  with  the 
objections  to  lowering  the  number  of 
interrogatories  a  party  could  serve  upon 
another  party  in  a  proceeding,  twenty- 
three  comments  disagreed  with  the 
proposal  to  limit  to  15  the  nvunber  of 
document  production  requests  that  a 
party  could  serve. 

Response:  The  proposed  amendment 
has  been  withdrawm,  as  set  forth  in  the 
notice  of  hearing  and  reopening  of 
comment  period  on  the  proposed  rules, 
namely,  "Miscellaneous  Changes  to 
Trademark  Trial  and  Appeal  Board 
Rules,"  62  FR  59640  (Nov.  4,  1997), 
1204  TMOG  88  (Nov.  25, 1997). 

Section  2.120(e),  which  governs 
motions  to  compel  discovery,  was 
proposed  to  be  amended  to,  inter  alia, 
redesignate  the  present  paragraph  as  (1), 
and  to  amend  that  paragraph  to  insert, 
after  the  first  sentence,  a  new  sentence 
S|>ecifying  that  a  motion  to  compel  must 
be  filed  within  30  days  after  the  close 
of  the  discovery  period,  as  originally  set 
or  as  reset. 

Comments:  Two  comments  expressed 
the  concern  that  under  the  wording  of 
the  proposed  amendment,  motions  to 
compel  could  not  be  filed  until  after  the 
close  of  the  discovery  period.  It  was 
suggested  that  instead  of  stating  that  the 
motion  must  be  filed  "within"  30  days 
after  the  close  of  the  discovery  period, 
the  language  be  changed  to  "no  later 
than"  30  days  after  the  close  of  the 
discovery  period.  Another  comment, 
while  agreeing  that  it  is  appropriate  to 
require  that  motions  be  filed  within  a 
specified  time,  suggested  that  there 
should  be  flexibilityto  extend  this  date. 
Response:  The  PTO  agrees  that  parties 
should  be  allowed  to  file  motions  to 
compel  during  the  discovery  period. 
However,  the  suggested  language  has 
not  been  adopted  because  of  changes 
made  to  proposed  §  2.120(a). 
Specifically,  §  2.120(a)  was  proposed  to 
be  amended  to  require,  inter  alia,  that 
interrogatories,  requests  for  production 
of  documents  and  things,  and  requests 
for  admission  be  swved  in  sufficient 
time  for  answers  to  fall  due  prior  to  the 
close  of  discovery.  However,  as  a  result 
of  comments  received  on  the  proposed 
amendment,  it  has  been  withdrawn,  and 
§  2.120(a)  instead  has  been  amended  to 
codify  the  Board's  current  practice  that 
discovery  depositions  must  be  taken, 
and  interrogatories,  requests  for 
production  of  documents  and  things, 
and  requests  for  admissions  must  be 
served,  on  or  before  the  closing  date  of 
the  discovery  period.  In  the  case  of 
written  discovery  requests  served  on  the 
last  day  of  the  discovery  period, 
responses  would  not  fall  due  until  30 
days  after  the  close  of  the  discovery 
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period  (or  35  days  if  service  of  the 
requests  was  made  by  mail — See 
§  2.119(c)).  In  view  thereof,  a 
requirement  that  motions  to  compel  be 
filed  no  later  than  30  days  after  the  close 
of  discovery  is  no  longer  appropriate. 
Nevertheless,  the  PTO  still  believes 
that  a  motion  to  compel  (as  well  as  a 
motion  to  test  the  sufficiency  of  an 
answer  or  objection  to  a  request  for 
admission)  deals  with  pre-trial  matters 
and  should  be  filed  and  determined 
prior  to  trial.  Therefore,  §  2.120(e)  is 
amended  to  state,  in  relevant  part  of 
redesignated  paragraph  (e)(1),  "The 
motion  must  be  filed  prior  to  the 
commencement  of  the  first  testimony 
period  as  originally  set  or  as  reset." 
Under  the  amended  rule,  motions  to 
compel  can  be  filed  at  any  time  during 
the  discovery  period,  and  up  to  the 
commencement  of  the  first  testimony 
period,  as  originally  set  or  as  reset.  The 
Board,  when  setting  trial  dates  in  cases 
arising  under  these  rules  as  amended, 
intends  to  schedule  an  interval  of  60 
days  between  the  closing  date  of  the 
discovery  period  and  the  opening  date 
of  the  first  testimony  period. 
Accordingly,  there  will  be  adequate 
time  to  file  a  motion  to  compel  prior  to 
the  opening  of  the  first  testimony  period 
even  with  respect  to  those  discovery 
requests  served  on  the  last  day  of  the 
discovery  period. 

Section  2.120(e)  is  also  amended  to 
add  a  new  paragraph,  designated  (e)(2), 
specifying,  inter  alia,  that  when  a  party 
files  a  motion  for  an  order  to  compel 
discovery,  the  case  will  be  suspended 
by  the  Board  with  respect  to  all  matters 
not  germane  to  the  motion,  and  no  party 
should  file  any  paper  which  is  not 
germane  to  the  motion,  except  as 
otherwise  specified  in  the  Board's 
suspension  letter. 

domments:  One  organization 
suggested  that  the  filing  of  a  motion  to 
compel  (or  a  motion  to  test  the 
sufficiency  of  an  answer  or  an  objection 
to  a  request  for  admission)  should 
automatically  suspend  proceedings,  so 
that  the  parties  would  not  have  to  wait 
to  receive  the  Board's  suspension  order. 
Two  comments  suggested  that  the  rule 
should  be  more  specific  as  to  the 
manner  of  suspension,  and  explicitly 
state  that,  when  the  motion  is  resolved, 
discovery  will  be  resumed  and  the 
moving  party  will  be  given  more  time 
for  discovery  if  the  motion  is  granted.  A 
law  firm  commented  that  the  proposed 
change  "would  be  unnecessary  if  we 
keep  the  discovery  at  270  days"  and 
suggested  that  suspension  should  occur 
only  if  the  motion  is  not  decided  within 
45  days  of  filing  the  motion  so  that  there 
would  be  pressure  on  the  Board  to 
decide  discovery  matters  promptly. 


Response:  The  suggestion  that  the  rule 
should  be  modified  to  provide  that  the 
filing  of  a  motion  to  compel  will 
automatically  suspend  proceedings  has 
not  been  adopted.  The  Board  must 
review  the  motion  to  ascertain,  for 
example,  whether  it  is  timely  and  meets 
the  minimal  requirements  for  a  motion 
to  compel.  Proceedings  should  not  be 
suspended  when  a  motion  to  compel  is 
not  timely  or  does  not  meet  the  minimal 
requirements  for  such  a  motion.  Further, 
if  the  mere  filing  of  a  motion  to  compel 
resulted  in  an  automatic  suspension  of 
proceedings,  parties  might  be 
encouraged  thereby  to  file  such  a 
motion  merely  as  a  strategic  move  to 
gain  time  and/or  delay  proceedings.  The 
PTO  believes  that  the  better  practice  is 
for  the  Board  to  retain  control  over  the 
running  of  the  suspension  period. 

As  for  the  suggestion  that  the  rule 
specify  that  the  Board  will  provide 
additional  time  for  discovery  if  a  motion 
to  compel  is  granted,  the  determination 
of  whether  discovery  dates  will  be  reset 
varies  from  situation  to  situation.  For 
example,  if  the  moving  party  serves  its 
discovery  requests  so  late  in  the 
discovery  period  that  responses  will  not 
be  due  until  after  the  close  of  the 
discovery  period,  that  party  will  not  be 
entitled  to  time  for  serving  additional 
discovery  requests  even  if  its  motion  to 
compel  is  granted.  On  the  other  hand, 
the  moving  party  may  serve  its 
discovery  requests  early  enough  in  the 
discovery  period  that  there  will  be  time 
for  follow-up  discovery  if  the  adverse 
party  serves  timely  responses,  but  the 
adverse  party  may  not  respond,  or  may 
serve  responses  which  are  insufficient, 
and  the  propounding  party  may  be 
forced  to  file  a  motion  to  compel.  In  this 
situation,  the  Board,  at  the  request  of  the 
propounding  party,  will  reset  the 
discovery  period  to  put  that  party  back 
in  the  position  it  would  have  been  in  if 
it  had  received  timely  and  proper 
responses.  See  TBMP  §  403.04.  Because 
the  relief  to  be  granted  in  connection 
with  a  motion  to  compel  (or  a  motion 
to  test  the  sufficiency  of  an  answer  or  an 
objection  to  a  request  for  admission)  in 
any  given  case  is  highly  dependent  on 
the  particular  facts  of  that  case,  the 
Board  must  have  discretion  to 
determine  what  relief  is  appropriate. 

The  comment  that  the  proposed 
change  "would  be  unnecessary  if  we 
keep  the  discovery  at  270  days"  is  not 
understood,  because  under  present 
practice  the  discovery  period,  absent 
extensions,  would  rarely  amount  to  270 
days.  As  for  the  suggestion  that 
suspension  should  occur  only  if  a 
motion  to  compel  is  not  decided  by  the 
Board  within  45  days  of  its  filing,  thus 
keeping  pressure  on  the  Board,  this 


suggested  modification  would  seem  to 
work  a  hardship  not  on  the  Board,  but 
on  the  parties.  In  view  of  the  time 
allowed  under  the  appficable  rules  for 
filing  a  brief  in  opposition  to  a  motion, 
as  well  as  the  time  involved  in  the 
processing  of  mail  within  the  PTO,  a 
motion  to  compel  is  not  likely  to  be 
determined  within  45  days  of  fiUng.  If 
a  motion  to  compel  is  filed  shortly 
before  the  commencement  of  the 
plaintiffs  testimony  period,  and  the 
case  is  not  suspended  until  45  days  or 
more  after  the  filing  of  the  motion  to 
compel,  the  testimony  periods  would  go 
forward,  and  the  parties  would  be  left  in 
a  state  of  uncertainty  as  to  what  action, 
if  any,  should  be  taken.  A  motion  to 
compel  (like  a  motion  to  test  the 
sufficiency  of  an  answer  or  objection  to 
a  request  for  admission)  deals  with  pre- 
trial matters  and  should,  therefore,  be 
filed  and  determined  prior  to  trial.  The 
new  provisions  governing  the  time  for 
filing  a  motion  to  compel  and  the 
Board's  suspension  of  proceedings 
pending  the  determination  of  the 
motion,  coupled  with  the  Board's 
intention  to  schedule  an  interval  of  60 
days  between  the  close  of  the  discovery 
period  and  the  opening  of  the  first 
testimony  period,  will  provide  for  a 
more  orderly  administration  of  the 
proceeding  and  allow  parties  more 
certainty  in  scheduling  testimony. 
Accordingly,  the  suggested  modification 
has  not  been  adopted. 

Section  2.120(e)  is  further  amended  to 
provide,  in  the  new  paragraph  (e)(2), 
that  the  filing  of  a  motion  to  compel 
shall  not  toll  the  time  for  a  party  to 
respond  to  any  outstanding  discovery 
requests  or  to  appear  for  any  noticed 
discovery  deposition. 

Comments:  One  attorney  suggested 
that  the  entire  proceeding  (including  the 
time  for  responding  to  outstanding 
discovery  requests  or  for  appearing  at 
noticed  discovery  depositions)  should 
be  suspended,  or  it  might  create  an 
imfair  advantage  for  the  non-moving 
party.  That  person  was  concerned  that 
the  non-moving  party  could  serve  the 
same  discovery  requests  as  the  moving 
party,  and  that,  even  if  the  Board  denied 
the  motion  to  compel  or  placed 
limitations  on  the  required  responses, 
the  moving  party  would  have  had  to 
respond  fully  while  the  non-moving 
party  would  not.  Another  commented 
that  with  this  amendment  a  prompt 
decision  on  the  motion  to  compel  is 
critical,  and  suggested  telephone 
conferences  to  decide  the  motion. 

Response:  The  suggested  modification 
has  not  been  adopted.  The  Board  does 
not  believe  that  the  amended  rule 
prejudices  the  party  filing  a  motion  to 
compel.  Because  the  signature  of  a  party 
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or  its  attorney  to  a  request  for  discovery 
constitutes  a  certification  by  the  party  or 
its  attorney  that  the  request  is 
warranted,  consistent  with  the  Federal 
Rules  of  Civil  Procedure,  and  not 
imreasonable  or  unduly  burdensome,  a 
party  ordinarily  will  not  be  heard  to 
contend  that  a  request  for  discovery  is 
proper  when  propounded  by  the  party 
itself  but  improper  when  propounded 
by  its  adversary.  See  TBMP  §  402.02  and 
cases  cited  therein.  Thus,  if  the  non- 
moving  party  serves  the  same  discovery 
requests  as  the  moving  party,  the  non- 
moving  party  will  ordinarily  be  required 
to  respond  to  the  requests.  Moreover,  to 
the  extent  that  the  moving  party 
believes  that  any  of  the  discovery 
requests  served  on  it  are  inappropriate, 
it  may  object  to  those  requests  when  it 
serves  its  responses.  As  for  the 
suggestion  that  telephone  conferences 
be  used  to  decide  motions  to  compel,  as 
indicated  previously,  the  Board  is 
undertaking  a  pilot  program  to  make 
greater  use  of  telephone  conferences  in 
determining  pending  interlocutory 
matters  and  motions. 

Section  2.120(g)(1)  now  provides,  in 
pertinent  part,  that  "the  Board  does  not 
have  authority  to  hold  any  person  in 
contempt  or  to  award  any  expenses  to 
any  party."  The  section  is  amended  to 
state  that  "the  Board  will  not  hold  any 
person  in  contempt  or  award  any 
expenses  to  any  party."  The  Board  has 
long  taken  the  position  that  it  does  not 
have  authority  to  award  expenses  or 
attorney  fees.  See  MacMillan  Bloedel 
Ltd.  V.  Armw-MCorp..  203  USPQ952, 
954  (TTAB  1979);  Fisons  Ltd.  v. 
Capability  Bmwn  Ltd..  209  USPQ 167, 
171  (TTAB  1980);  Anheuser-Busch,  Inc. 
V.  Major  Mud  &■  Chemical  Co.,  221 
USPQ  1191, 1195  n.  9  (TTAB  1984); 
Luehrmann  v.  Kwik  Kopy  Corp.,  2 
USPQ2d  1303, 1305  n.  4  (TTAB  1987); 
Fort  Howard  Paper  Co.  v.  G.V.  Gambina 
Inc.,  4  USPQ2d  1552, 1554  (TTAB 
1987);  Nabisco  Brands  Inc.  v.  Keebler 
Co.,  28  USPQ2d  1237, 1238  (TTAB 
1993).  Cf.  Driscoll  v.  Cebalo.  5  USPQ2d 
1477. 1481  (Bd.  Pat.  Int.  1982),  affd  in 
part,  rev'd  in  part,  731  F.2d  878,  221 
USPQ  745  (Fed.  Cir.  1984);  Clevengerv. 
Martin,  1  USPQ2d  1793, 1797  (Bd.  Pat. 
App.  &  Int.  1986).  However,  in  1995  the 
PTO,  by  final  rule  notice  published  in 
the  Federal  Register  of  March  17, 1995, 
at  60  FR  14488.  and  in  the  Official 
Gazette  of  April  11, 1995,  at  1173 
TMOG  36,  amended  Patent  Rule  L616, 
37  CFR  1.616,  which  concerns  the 
imposition  of  sanctions  in  proceedings 
before  the  Board  of  Patent  Appeals  and 
Interferences  (Patent  Board),  to  provide 
for  the  imposition  of  a  sanction  in  the 
form  of  compensatory  expenses  and/or 


compensatory  attorney  fees.  37  CFR 
1.616(a)(5)  and  1.616(b).  The  final  rule 
acknowledged  the  foregoing  decisions 
but  concluded,  based  on  a  detailed 
analysis  of  the  Commissioner's 
authority  to  issue  regulations  imposing 
sanctions,  that  the  Commissioner  has 
the  authority  to  promulgate  a  rule 
authorizing  imposition  of  compensatory 
monetary  sanctions. 

It  is  believed  that  the  adoption  of  a 
rule  authorizing  the  Board  to  impose  a 
sanction  in  the  form  of  compensatory 
expenses  and/or  compensatory  attorney 
fees  would  result  in  an  increase  in  the 
number  of  papers  and  motions  filed  in 
proceedings  before  the  Board.  For  this 
reason,  and  in  order  to  harmonize 
§  2.120(g)(1)  with  §  1.616,  §  2.120(g)(1) 
is  amended  to  substitute  a  statement 
that  the  Board  "will  not"  hold  any 
person  in  contempt  or  award  any 
expenses  to  any  party,  for  the  statement 
that  the  Board  "does  not  have 
authority"  to  hold  any  person  in 
contempt  or  award  any  expenses  to  any 
party.  Section  2.127(f),  which  now 
states  in  pertinent  part  that  the  Board 
"does  not  have  authority  to  hold  any 
persons  in  contempt,  or  to  award 
attorneys'  fees  or  other  expenses  to  any 
party,"  is  amended  in  the  same  manner. 
Comments:  Five  comments  suggested 
that  the  rule  be  amended  not  only  to 
indicate  that  the  Board  has  authority  to 
award  expenses  as  a  sanction,  but  also 
to  provide  that  the  Board  will  exercise 
this  sanctioning  power.  They  stated  that 
awarding  expenses  would  be  an 
effective  tool  for  combating  improper 
motions  and  other  abuses  by  parties  and 
their  attorneys.  One  organization,  while 
approving  of  the  proposed  amendment 
not  to  award  monetary  sanctions,  urged 
the  Board  to  make  more  effective  use  of 
the  sanctioning  powers  it  will  exercise 
by  using  its  power  more  often  and 
publishing  decisions  in  which  sanctions 
are  imposed. 

Response:  As  indicated  above,  it  is 
believed  that  the  adoption  of  a  rule 
authorizing  the  Board  to  impose  a 
sanction  in  the  form  of  compensatory 
expenses  and/or  compensatory  attorney 
fees  would  result  in  the  filing  of  many 
motions  for  such  sanctions  (as  well  as 
a  large  number  of  associated  papers 
concerning  the  appropriate  amoimt  for 
such  expenses  and/or  fees),  thus 
increasing  the  workload  of  the  Board. 
Accordingly,  this  suggestion  has  not 
been  adopted.  However,  the  Board  plans 
to  follow  the  suggestion  that  it  use  its 
other  sanctioning  powers  more  often, 
and  that  it  publish  more  decisions  in 
which  it  enters  sanctions.  It  is  hoped 
that  these  steps  will  make  practitioners 
aware  of  the  Board's  lack  of  tolerance 


for  abuses  and  lead  to  a  curtailment  of 
abuses. 

Section  2.120(h),  which  concerns 
requests  for  admission,  was  proposed  to 
be  amended  to  redesignate  the  present 
paragraph  as  (h)(2);  delete  the  first 
sentence,  which  reads  "Requests  for 
admissions  shall  be  governed  by  Rule  36 
of  the  Federal  Rules  of  Civil  Procedure 
except  that  the  Trademark  Trial  and 
Appeal  Board  does  not  have  authority  to 
award  any  expenses  to  any  party.";  add 
to  the  beginning  a  new  sentence  reading 
"Any  motion  by  a  party  to  determine 
the  sufficiency  of  an  answer  or  objection 
to  a  request  made  by  that  party  for  an 
admission  must  be  filed  within  30  days 
after  the  close  of  the  discovery  period, ' 
as  originally  set  or  as  reset.";  and  revise 
the  beginning  of  the  second  sentence, 
which  now  reads,  "A  motion  by  a  party 
to  determine  the  sufficiency  of  an 
answer  or  objection  to  a  request  made 
by  that  party  for  an  admission  shall 

•  *  *  ,"  to  read  "The  motion  shall 

•  •  •    •• 

The  section  was  proposed  to  be 
further  amended  to  add  a  new 
paragraph,  designated  (h)(1),  limiting 
the  number  of  requests  for  admission 
which  a  party  may  serve  upon  another 
party,  in  a  proceeding,  to  25,  counting 
subparts.  Specifically,  the  proposed  new 
paragraph  provided  that  the  total 
number  of  requests  for  admission  which 
a  party  may  serve  upon  another  party 
pursuant  to  Rule  36  of  the  Federal  Rules 
of  Civil  Procedure,  in  a  proceeding, 
shall  not  exceed  25,  counting  subparts, 
except  upon  stipulation  of  the  parties; 
that  if  a  party  upon  which  requests  for 
admission  have  been  served  believes 
that  the  mmiber  of  requests  served 
exceeds  the  limitation  specified  in  the 
paragraph,  and  is  not  willing  to  waive 
this  basis  for  objection,  the  party  shall, 
within  the  time  for  (and  instead  of) 
serving  answers  and  specific  objections 
to  the  requests,  serve  a  general  objection 
on  the  ground  of  their  excessive 
number;  and  that  if  the  inquiring  party, 
in  turn,  files  a  motion  to  determine  the 
sufficiency  of  the  objection,  the  motion 
must  be  accompanied  by  a  copy  of  the 
set(s)  of  requests  for  admission  which 
together  are  said  to  exceed  the 
limitation,  and  must  otherwise  comply 
with  the  requirements  of  paragraph 
(h)(2)  of  the  section.  The  proposed 
provisions  paralleled  the  provisions  of 
§  2.120(d)(1),  which  limit  the  number  of 
interrogatories  which  a  party  may  serve 
upon  another  party  in  a  proceeding. 

Finally,  §  2.120(n)  was  proposed  to  be 
amended  to  add  another  new  paragraph, 
designated  (h)(3),  which  provided  for 
the  suspension  of  proceedings  when  a 
motion  to  determine  the  sufficiency  of 
an  answer  or  objection  to  a  request  for 
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admission  is  filed.  Specifically,  the 
proposed  new  paragraph  provided  that 
when  a  party  files  a  motion  to  determine 
the  sufficiency  of  an  answer  or  objection 
to  a  request  made  by  that  party  for  an 
admission,  the  case  will  be  suspended 
by  the  Board  with  respect  to  all  matters 
not  germane  to  the  motion,  and  no  party 
should  file  any  paper  which  is  not 
germane  to  the  motion,  except  as 
otherwise  specified  in  the  Board's 
suspension  order.  The  proposed  new 
paragraph  also  provided  that  the  filing 
of  a  motion  to  determine  the  sufficiency 
of  an  answer  or  objection  to  a  request  for 
admission  shall  not  toll  the  time  for  a 
party  to  respond  to  any  outstanding 
discovery  requests  or  to  appear  for  any 
noticed  discovery  deposition.  The 
provisions  of  proposed  new 
S  2.120(h)(3)  paralleled  the  provisions  of 
proposed  new  §  2.120(e)  and  §  2.127(d). 

Comments:  Nineteen  comments  were 
received  which  objected  to  the  proposed 
limit  on  requests  for  admission.  The 
comments  noted  that  requests  for 
admission  are  useful  in  limiting  issues 
for  trial  and  for  streamlining  the 
introduction  of  documentary  evidence. 
In  addition,  the  comments  raised 
objections  similar  to  those  made  in 
response  to  the  proposal  to  amend 
§  2.120(d)(1)  to  lower  the  number  of 
interrogatories  which  one  party  may 
serve  upon  another  in  a  proceeding. 

Response:  As  a  result  of  the  comments 
received,  the  proposed  amendment  to 
limit  requests  for  admission  has  been 
withdrawn.  See  the  notice  of  hearing 
and  reopening  of  comment  period  on 
the  proposed  rules,  namely, 
"Miscellaneous  Changes  to  Trademark 
Trial  and  Appeal  Board  Rules,"  62  FR 
59640  (Nov.  4, 1997),  1204  TMCXJ  88 
(Nov.  25, 1997)  (stating  the  PTO's 
intention  to  withdraw  this  proposal). 
Accordingly,  the  rule  is  not  being 
amended  to  include  the  proposed  new 
first  paragraph;  the  present  paragraph 
will  remain  but  is  redesignated  (h)(1), 
and  the  proposed  paragraph  (h)(3)  is 
added  but  redesignated  Ch)(2).  These 
amendments  are  described  in  more 
detail  below. 

Section  2.120(h),  redesignated  as 
(h)(1),  is  amended  to  delete  the  first 
sentence,  which  reads  "Requests  for 
admissions  shall  be  governed  by  Rule  36 
of  the  Federal  Rules  of  Qvil  Procedure . 
except  that  the  Trademark  Trial  and 
Appeal  Board  does  not  have  authority  to 
award  any  expenses  to  any  party."  The 
sentence  suggests  that  the  only 
provision  in  Federal  Rule  36  which  does 
not  apply  in  Board  proceedings  is  that 
pertaining  to  the  awarding  of  expenses. 
However,  there  are  also  other  provisions 
in  Rule  36  which  do  not  apply  in  Board 
proceedings.  Moreover,  §  2.120(a),  as  - 


amended  herein,  specifies  that 
whenever  appropriate,  the  provisions  of 
the  Federal  Rules  of  Civil  Procedure 
relating  to  discovery  shall  apply  in 
opposition,  cancellation,  interference, 
and  concurrent  use  registration 
proceedings,  except  as  otherwise 
provided  in  §  2.120.  Further, 
§  §  2.120(g)(1)  and  2.127(f),  as  amended 
herein,  provide  that  the  Board  will  not 
hold  any  person  in  contempt  or  award 
expenses  to  any  party.  Accordingly,  the 
first  sentence  of  §  2.120(h),  redesignated 
herein  as  (h)(1),  is  being  deleted  because 
it  is  confusing  and  redundant. 

It  was  proposed  to  amend  the  second 
sentence  of  the  present  paragraph  (now 
redesignated  as  §  2.120(h)(1))  to  add  to 
the  beginning  of  the  paragraph  a  new 
sentence  reading  "Any  motion  by  a 
party  to  determine  the  sufficiency  of  an 
answer  or  objection  to  a  request  made 
by  that  party  for  an  admission  must  be 
filed  within  30  days  after  the  close  of 
the  discovery  period,  as  originally  set  or 
as  reset."  For  die  reasons  stated  above 
in  connection  with  §  2.120(e)(1), 
governing  motions  to  compel,  the 
paragraph  is  instead  amended  to 
include  a  new  first  sentence  reading, 
"Any  motion  by  a  party  to  determine 
the  sufficiency  of  an  answer  or  objection 
to  a  request  made  by  that  party  for  an 
admission  must  be  filed  prior  to  the 
commencement  of  the  first  testimony 
period,  as  originally  set  or  as  reset."  The 
amendment  parallels  a  similar 
amendment  to  §  2.120(e). 

Present  §  2.120(h),  redesignated  as 
§  2.120(h)(1),  is  further  amended  to 
revise  the  beginning  of  the  second 
sentence,  which  now  reads,  "A  motion 
by  a  party  to  determine  the  sufficiency 
of  an  answer  or  objection  to  a  request 
made  by  that  party  for  an  admission 
shall*  *  *,"  to  read  "The  motion  shall 


•  *  •  >• 


Section  2.120(b)  is  amended  to  add  a 
new  paragraph,  proposed  to  be 
designated  as  (h)(3)  but,  with  the 
wdthdrawal  of  the  proposal  to  limit 
requests  for  admission,  now  designated 
(h)(2).  This  new  paragraph  provides  for 
the  suspension  of  proceedings  when  a 
motion  to  determine  the  sufficiency  of 
an  answer  or  objection  to  a  request  for 
admission  is  filed.  Specifically,  the 
paragraph  provides  that  when  a  party 
files  a  motion  to  determine  the 
sufficiency  of  an  answer  or  objection  to 
a  request  for  an  admission,  the  case  will 
be  suspended  by  the  Board  with  respect 
to  all  matters  not  germane  to  the  motion, 
and  no  party  should  file  any  paper 
which  is  not  germane  to  the  motion, 
except  as  otherwise  specified  in  the 
Board's  suspension  order.  The 
paragraph  further  provides  that  the 
filing  of  a  motion  to  determine  the 


sufficiency  of  an  answer  or  objection  to 
a  request  for  admission  shall  not  toll  the 
time  for  a  party  to  respond  to  any 
outstanding  discovery  requests  or  to 
appear  for  any  noticed  discovery 
deposition.  The  amendment  parallels  a 
similar  amendment  to  §  2.120(e).  The 
comments  submitted  (and  discussed 
above)  in  connection  with  the 
amendment  to  §  2.120(e)  were 
considered  also  in  connection  with  this 
amendment,  with  the  same  outcome. 

Section  2.121(a)(1)  now  provides, 
inter  alia,  that  testimony  periods  may  be 
rescheduled  "by  stipulation  of  the 
parties  approved  by  the  Board,  or  upon 
motion  granted  by  the  Board,  or  by 
order  of  the  Board."  The  sentence  was 
proposed  to  be  amended  to  provide  that 
testimony  periods  may  be  rescheduled 
"by  stipulation  of  the  parties  approved 
by  the  Board,  or  upon  motion  showing 
extraordinary  cirounstances  granted  by 
the  Board."  Siinilarly,  §  2.121(c)  now 
provides,  inter  alia,  that  testimony 
periods  may  be  extended  "by 
stipulation  of  the  parties  approved  by 
the  Trademark  Trial  and  Appeal  Board, 
or  upon  motion  granted  by  the  Board,  or 
by  order  of  the  Board."  The  sentence 
was  proposed  to  be  amended  to  provide 
that  testimony  periods  may  be  extended 
"by  stipulation  of  the  parties  approved 
by  the  Trademark  Trial  and  Appeal 
Board,  or  upon  motion  showing 
extraordinary  circumstances  granted  by 
the  Board."  The  proposed  amendments 
would  have  eliminated  extensions  or 
rescheduling  upon  motion  shovdng 
good  cause. 

Comments:  Thirteen  comments, 
including  those  from  four  organizations, 
disagreed  with  the  proposal  to  eliminate 
the  good  cause  standard  for  extending  or 
resdbeduling  the  testimony  periAis.  'The 
reasons  given  included  that  there  could 
be  many  genuine  business  reasons,  or 
imforeseen  developments,  why 
extensions  would  be  necessary,  but 
which  would  not  rise  to  the  level  of 
extraordinary  circumstances.  Some  of 
the  comments  suggested  allowing  one 
30-day  extension  for  good  cause,  or 
extensions  for  up  to  2  months  on  a 
showing  of  good  cause,  or  extensions  on 
good  cause  with  sanctions  for  abuse. 
Three  attorneys  from  the  same  law  firm 
suggested  that  the  rule  should  provide 
for  the  grant  of  one  extension  as  of  right, 
and  fiui^er  extensions  on  a  showing  of 
good  cause.  One  attorney  suggested 
changing  the  pertinent  sentence  in 
§  2.121(a)(1)  to  read  "Testimony  periods 
may  be  rescheduled  or  extended  as 
provided  for  in  37  CFR  2.121(c)"  to 
avoid  duplication.  That  same  attorney 
also  suggested  providing  for  a  non-party 
to  object  to  a  stipidated  rescheduling  or 
enlargement  of  testimony  when  the 
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proceeding  is  delaying  an  application  by 
a  non-party  or  delaying  another 
proceeding  in  which  the  non-party  has 
an  interest. 

Response:  The  proposal  to  amend 
§§  2.121(a)(1)  and  2.121(c)  to  eliminate 
the  good  cause  standard  for  motions  to 
reschedule  or  extend  the  testimony 
periods  is  withdrawn.  As  for  the 
suggestion  that  one  rescheduling  or 
extension  of  the  testimony  periods  be 
granted  without  any  showing  of  cause, 
the  Board  does  not  believe  this  is 
warranted  since  the  proposed 
amendments  have  been  withdrawn. 
Moreover,  once  an  inter  partes 
proceeding  commences,  no  other 
extensions  of  time  are  granted  as  of 
right.  With  respect  to  the  suggestion  to 
reword  the  pertinent  sentence  in 
§  2.121(a)(1)  to  refer  to  §  2.121(c).  it  is 
believed  that  the  clarity  offered  in 
setting  forth  the  bases  for  the 
rescheduling  of  testimony  periods  in 
§  2.121(a)(1)  is  helpfiil  to  the  parties. 
The  suggestion  that  a  non-party  be 
permitted  to  object  to  a  rescheduling  of 
the  testimony  periods  is  beyond  the 
scope  of  the  proposed  rule  amendment, 
and  therefore  cannot  be  considered  at 
this  time. 

Section  2.121(a)(1)  is  amended  to  add 
a  new  sentence  specifying  that  if  a 
motion  to  reschedule  testimony  periods 
is  denied,  "the  testimony  periods  may 
remain  as  set."  The  Board  has  always 
had  the  discretion  to  leave  the 
testimony  periods  as  set  when  a  motion 
to  reschedule  is  denied.  However,  it  is 
hoped  that  explicit  statement  of  this  fact 
in  the  rules  will  alert  parties  to  the 
potential  consequences  if  a  motion  to 
reschedule  does  not  show  good  cause, 
and  will  put  them  on  notice  that  the 
Board  will  not  tolerate  abuses  of  the 
rules. 

Section  2.121(a)(1)  now  includes  a 
last  sentence  reading,  "The  resetting  of 
a  party's  time  to  respond  to  an 
outstanding  request  for  discovery  will 
not  result  in  the  automatic  rescheduling 
of  the  discovery  and/or  testimony 
periods;  such  dates  will  be  rescheduled 
only  upon  stipulation  of  the  parties 
approved  by  die  Board,  or  upon  motion 
granted  by  the  Board,  or  by  order  of  the 
Board."  llie  section  is  amended  by 
deleting  this  sentence,  which  has  been 
added  to  §  2.120(a).  It  is  believed  that 
§  2.120(a),  which  governs,  inter  alia, 
extensions  of  time  to  respond  to 
discovery  requests,  is  the  most  logical 
place  for  the  sentence. 

Comment:  One  attorney  suggested 
that  the  rule  provide  that  if  the 
discovery  period  is  rescheduled,  the 
start  of  the  testimony  period  should  be 
automatically  reset  without  a  party 
having  to  make  a  request  or  motion. 


Response:  Such  a  provision  appears 
as  the  fourth  sentence  of  present 
§  2.121(a)(1),  and  will  remain  in  the 
amended  rule  as  the  last  sentence  of  the 
paragraph. 

Section  2.121(c),  which  governs  the 
length  of  the  testimony  periods,  was 
proposed  to  be  amended  to  enlarge  the 
rebuttal  testimony  period  from  15  to  30 
days,  and  to  enlarge  all  other  testimony 
periods  irom  30  to  60  days. 

Comments:  Four  comments  disagreed 
vdth  this  proposal,  stating  that  the 
existing  trial  periods  are  adequate,  that 
60  days  is  rarely  needed  to  complete 
testimony,  and  that  most  trials  in 
trademark  litigation  are  conducted  in 
one  to  two  weeks  or  less.  It  was  also  felt 
that  enlarging  the  testimony  periods 
would  unduly  lengthen  inter  partes 
proceedings. 

Response:  The  proposal  to  lengthen 
the  testimony  periods  was  tied  to  the 
proposal  to  eliminate  good  cause 
extensions  of  these  periods.  Because  the 
proposal  to  eliminate  good  cause 
extensions  is  withdrawn,  the  proposal 
to  lengthen  the  testimony  periods  is  also 
withdrawn. 

Section  2.121(c),  which  now  provides, 
inter  alia,  that  the  testimony  periods 
may  be  extended  "by  stipulation  of  the 
parties  approved  by  the  Trademark  Trial 
and  Appeal  Board,  or  upon  motion 
granted  by  the  Board,  or  by  order  of  the 
Board,"  was  also  proposed  to  be 
amended  to  provide  that  the  periods 
may  be  extended  "by  stipulation  of  the 
parties  approved  by  the  Trademark  Trial 
and  Appeal  Board,  or  upon  motion 
showing  extraordinary  circumstances 
granted  by  the  Board."  The  proposed 
amendment  paralleled  a  similar 
proposed  amendment  to  §  2.121(a)(1), 
which  governs,  inter  alia,  the 
rescheduling  of  testimony  periods.  For 
the  reasons  stated  in  connection  with 
the  proposed  parallel  amendment  to 
§  2.121(a)(1),  die  proposal  is  withdrawn. 
Section  2.121(c)  is  amended  to  specify 
that  if  a  motion  to  extend  the  testimony 
period  is  denied,  "the  testimony  periods 
may  remain  as  set." 

Comments:  One  organization 
suggested  that  if  the  motion  were 
denied,  the  testimony  period  should  be 
reset  to  allow  the  amount  of  time  which 
remained  when  the  motion  to  extend 
was  filed.  Three  attorneys,  all  bom  the 
same  law  firm,  commented  that  if  prior 
deadlines  are  to  remain  in  effect  when 
a  motion  to  extend  is  denied,  the  Board 
needs  new  procedures  to  expedite  the 
delivery  of  motion  papers  to  the  Board, 
and  for  deciding  the  motion. 

Response:  With  respect  to  the  first 
comment,  the  PTO  believes  it  is 
important  for  the  Board  to  retain 
discretion  as  to  the  rescheduling  of 


testimony  periods.  There  is  a  concern 
that,  if  testimony  periods  had  to  be  reset 
to  provide  the  amount  of  time  which 
was  remaining  at  the  time  a  motion  to 
extend  was  filed,  a  party  might  file  a 
motion  for  extension  as  a  strategic 
measure  to  obtain  a  delay  until  the 
Board  decides  the  motion,  even  if  the 
motion  is  ultimately  denied.  The  Board 
has  always  had  the  discretion,  if  it 
denied  a  motion  for  an  extension,  to 
leave  the  testimony  periods  as  set.  It  is 
hoped  that  specifically  stating  this  fact 
in  this  section,  as  well  as  in 
§  2.121(a)(1),  will  alert  parties  to  the 
potential  consequences  if'a  motion  to 
extend  does  not  show  good  cause,  and 
will  put  them  on  notice  that  the  Board 
vtrill  not  tolerate  abuses  of  the  rules. 

As  for  the  need  for  new  procediu«s  to 
expedite  the  processing  and 
determination  of  motions  to  extend,  the 
telephone  pilot  program,  discussed 
above,  should  prove  helpful  in 
expediting  the  rendering  of  such 
decisions. 

Section  2.121(d)  now  provides,  in 
pertinent  part,  that  when  parties 
stipulate  to  the  rescheduling  of 
testimony  periods  or  to  the  rescheduling 
of  the  closing  date  for  discovery  and  the 
rescheduling  of  testimony  periods,  a 
stipulation  "submitted  in  one  original 
plus  as  many  photocopies  as  there  are 
parties"  will,  if  approved,  be  so 
stamped,  signed,  and  dated,  and  the 
copies  will  be  promptly  returned  to  the 
parties.  The  section  is  amended  by 
revising  the  quoted  section  to  read 
"submitted  in  a  number  of  copies  equal 
to  the  number  of  parties  to  the 
proceeding  plus  one  copy  for  the 
Board."  The  Board  does  not  need  the 
original  copy. 

Section  2.122Cb)(l)  now  provides,  in 
pertinent  part,  that  each  application  or 
registration  file  specified  in  a 
declaration  of  interference  forms  part  of 
the  record  of  the  proceeding  without 
any  action  by  the  parties.  The  section  is 
amended  to  clarify  the  rule  by 
substituting  the  word  "notice"  for  the 
word  "declaration."  A  declaration  of  an 
interference  is  issued  by  the 
Commissioner  upon  the  granting  of  a 
petition  filed  pursuant  to  §  2.91.  An 
interference  proceeding  declared  by  the 
Commissioner  does  not  commence  until 
the  Examining  Attorney  has  determined 
that  all  of  the  subject  marks  are 
registrable;  all  of  the  marks  have  been 
published  in  the  Official  Gazette  for 
opposition;  anc^the  Board  mails  a  ~ 

"notice  of  interference"  notifying  the 
parties  that  the  interference  proceeding 
is  thereby  instituted.  In  the  interim 
between  the  Commissioner's  declaration 
of  an  interference  and  the  institution  of 
the  proceeding  by  the  Board,  some  of 
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the  applications  mentioned  in  the 
declaration  of  interference  may  become 
abandoned  for  one  reason  or  another. 
When  the  Board  institutes  the 
proceeding,  it  is  only  the  surviving 
applications  which  are  specified  in  the 
notice  of  interference,  and  it  is  only 
those  application  files  which  form  part 
of  the  record  of  the  proceeding  without 
any  action  by  the  parties. 

Section  2.122(d)(1)  provides  that  a 
registration  of  the  opposer  or  petitioner 
pleaded  in  an  opposition  or  petition  to 
cancel  will  be  made  part  of  the  record 
if  the  opposition  or  petition  is 
accompanied  "by  two  copies  of  the 
registration  prepared  and  issued  by  the 
Patent  and  Trademark  Office  showing 
both  the  current  status  of  and  ciurent 
title  to  the  registration."  The  section, 
which  now  includes  a  cross-reference  to 
"§  2.6{n),"  is  amended  to  correct  the 
cross-reference  to  "§  2.6(b)(4)." 

Conunent:  A  suggestion  was  made  to 
further  amend  this  section  to  require 
that  only  one  status  and  title  copy  of  a 
registration  be  submitted  with  a  notice 
of  opposition.  It  was  pointed  out  that 
only  one  copy  of  a  registration  is 
necessary  when  it  is  submitted  with  a 
notice  of  reliance,  and  it  was  believed 
that  requiring  that  two  be  submitted 
with  a  notice  of  opposition  was 
wasteful. 

Response:  A  notice  of  opposition  or 
petition  to  cancel,  together  with  any 
exhibits  thereto,  must  be  submitted  in 
dupUcate.  See  §§  2.104(a)  and  2.112(a). 
This  is  because  the  Board  places  one  of 
the  copies  in  the  Board's  file  of  the 
proceeding,  and  the  other  copy  is  sent 
to  the  applicant  or  registrant  with  the 
notification  of  the  institution  of  the 
proceeding.  Thus,  when  a  plaintiff 
wishes  to  make  a  pleaded  registration  of 
record  by  submitting  a  status  and  tide 
copy  of  the  registration  with  its 
complaint  pursuant  to  §  2.122(d)(1),  one 
copy  of  the  registration  must  be 
submitted  with  each  copy  of  the 
complaint.  That  is.  both  the  complaint, 
and  the  status  and  title  copy  of  the 
registration,  must  be  submitted  in 
duplicate.  A  party  need  only  file  one 
copy  of  a  registration  with  a  notice  of 
reliance,  on  the  other  hand,  because  the 
party  itself  must  separately  serve  a  copy 
of  the  notice  of  reliance  and  the 
registration  on  each  adverse  party.  It 
may  be  that  the  comment  was 
occasioned  by  a  belief  that  two  copies 
of  a  pleaded  registration  must  be 
submitted  with  each  cop/of  the 
complaint,  for  a  total  of  four  copies  of 
the  registration.  That  is  not  the  case.  To 
the  extent  the  comment  is  concerned 
about  the  expense  of  obtaining  two 
status  and  tide  copies  of  a  registration 
from  the  PTO,  the  Board  does  not 


require  that  two  "originals"  be 
submitted.  The  section  is  amended  to 
make  this  clear  by  adding  as  a 
parenthetical* the  words  "originals  or 
photocopies"  after  the  word  "copies", 
so  that  the  sentence  will  read,  in 
pertinent  part,  "  *  *  *  if  the  opposition 
or  petition  is  accompanied  by  two 
copies  (originals  or  photocopies)  of  the 
registration  prepared  and  issued  by  the 
Patent  and  Trademark  Office  •  •  *" 
Section  2.122(d)(2),  provides,  inter 
alia,  that  a  registration  owned  by  any 
party  to  a  proceeding  may  be  made  of 
record  by  filing  a  notice  of  reliance 
which  is  accompanied  by  a  copy  of  the 
registration  prepared  and  issued  by  the 
Patent  and  Trademark  Office  showing 
the  ciurent  status  of  and  ourent  tide  to 
the  registration.  This  section  is  amended 
to  add,  as  a  parenthetical  after  the  word 
"copy,"  the  words  "original  or 
photocopy",  so  that  the  sentence  will 
read,  in  pertinent  part,  "  *  *  *  a  notice 
of  reliance,  which  shall  be  accompanied 
by  a  copy  (original  or  photocopy)  of  the 
registration  prepared  and  issued  by  the 
Patent  and  Trademark  Office  *  *  *" 
This  change  is  consistent  with  the 
amendment  to  §  2.122(d)(1). 

Section  2.123(b)  now  provides,  in  its 
second  sentence,  that  by  agreement  of 
the  parties,  the  testimony  of  any  witness 
or  witnesses  of  any  party  may  be 
submitted  in  the  form  of  an  affidavit  by 
such  witness  or  witnesses.  The  sentence 
is  amended  by  inserting  the  word 
"written"  between  the  words  "by"  and 
"agreement."  The  third  sentence  of  the 
section  now  provides  that  the  parties 
may  stipulate  what  a  particular  witness 
would  testify  to  if  called,  or  the  facts  in 
the  case  of  any  party  may  be  stipulated. 
The  sentence  is  amended  by  inserting 
the  words  "in  writing"  after  the  word 
"stipulate"  and  after  the  word 
"stipulated."  The  amendments  clarify 
the  rule. 

Section  2.123(f)  pertains  to  the 
certification  and  filing  of  a  deposition 
by  the  officer  before  whom  the 
deposition  was  taken.  The  section  now 
provides,  in  pertinent  part,  that  the 
officer  certifying  a  testimony  deposition 
shall,  without  delay,  forward  the 
evidence,  notices,  and  paper  exhibits  to 
the  Commissioner  of  Patents  and 
Trademarks.  The  section  is  amended  to 
eliminate  the  requirement  that  this 
material  be  forwarded  to  the 
Commissioner  "wdthout  delay."  The 
section  is  also  amended  to  state  that 
either  the  officer  or  the  party  taking  the 
testimony  deposition,  or  its  attorney  or 
other  authorized  representative,  shoidd 
forward  this  material  to  the 
Commissioner.  Specifically,  the  third 
sentence  of  the  second  paragraph  of  the 
section  now  reads,  "unless  waived  on 


the  record  by  an  agreement,  he  shall 
then,  without  delay,  securely  seal  in  an 
envelope  all  the  evidence,  notices,  and 
paper  exhibits,  inscribe  upon  the 
envelope  a  certificate  giving  the  number 
and  title  of  the  case,  the  name  of  each 
witness,  and  the  date  of  sealing,  address 
the  package,  and  forward  the  same  to 
the  Commissioner  of  Patents  and 
Trademarks."  The  sentence  is  amended 
to  delete  the  words  "without  delay,"  to 
put  a  period  after  the  word  "sealing," 
and  to  convert  the  remainder  of  the 
present  sentence  into  a  new  sentence 
which  reads,  "The  officer  or  the  party 
taking  the  deposition,  or  its  attorney  or 
other  authorized  representative,  shall 
then  address  the  package  and  forward 
the  same  to  the  Commissioner  of  Patents 
and  Trademarks."  The  fourth  sentence 
of  the  paragraph  now  reads,  "If  the 
weight  or  bulk  of  an  exhibit  shall 
exclude  it  from  the  envelope,  it  shall, 
uidess  waived  on  the  record  by 
agreement  of  all  parties,  be 
authenticated  by  the  officer  and 
transmitted  in  a  separate  package 
marked  and  addressed  as  provided  in 
this  section."  The  sentence  is  amended 
to  insert,  after  the  word  "transmitted," 
the  phrase  "by  the  officer  or  the  party 
taking  the  deposition,  or  its  attorney  or 
other  authorized  representative." 
Finally,  in  view  of  the  amendments  to 
the  third  and  fourth  sentences,  the  tide 
of  the  section,  which  now  reads 
"Certification  and  filing  by  officer,"  is 
amended  to  read  "Certification  and 
filing  of  deposition."  To  eliminate 
undesignated  text,  paragraph  (f)  has 
been  redesignated. 

The  amendment  eliminating  the 
present  requirement  that  the  material  be 
forwarded  to  the  Commissioner  of 
Patents  and  Trademarics  "without 
delay,"  conforms  the  section  to  current 
Board  practice.  While  the  Board  prefera 
that  testimony  depositions  be  submitted 
prompUy,  and  such  depositions  are 
normally  filed  with  the  Board  at  the 
same  time  that  they  are  served  on  the 
adverse  party  or  parties  to  the 
proceeding,  it  is  Board  practice  to 
accept  transcripts  of  testimony 
depositions  at  any  time  prior  to  the 
rendering  of  a  final  decision  on  the  case. 
The  amendment  does  not  affect  the 
requirement  of  §  2.125(a)  that  one  copy 
of  the  testimony  transcript,  together 
with  copies  of  dociunenteuy  exhibits 
and  duplicates  or  photographs  of 
physical  exhibits,  be  served  on  each 
adverse  party  within  thirty  days  after 
completion  of  the  taking  of  that 
testimony.  The  amendment  concerning 
who  is  to  file  the  material  makes  it  dear 
that  if  the  officer  sends  the  envelope  or 
package  containing  the  deposition  and 
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associated  materials  to  the  party  taking 
the  deposition,  or  to  its  attorney  or  other 
authorized  representative,  the  party,  or 
its  attorney  or  other  authorized 
representative,  need  not  return  the 
envelope  or  package  to  the  officer  for 
filing  with  the  PTO,  but  rather  may  send 
it  directly  to  the  PTO. 

Section  2.125(c),  which  now  provides 
that  one  certified  transcript  (of  a 
testimony  deposition)  and  exhibits  shall 
be  filed  "promptly."  with  the  Board,  is 
amended  to  delete  the  word 
"promptly."  The  amendment 
corresponds  to  the  amendment  deleting 
the  words  "without  delay"  from 
§  2.123(f).  and  conforms  §  2.125(c)  to 
current  Board  practice. 

Section  2.127(a),  which  governs  the 
filing  of  briefs  on  motions,  was 
proposed  to  be  amended  to  enlarge  the 
time  for  filing  a  brief  in  response  to  a 
motion  (other  than  a  motion  for 
summary  judgment  which  was  covered 
separately  in  proposed  §  2.127(e)(1)) 
from  15  days  to  30  days. 

Comments:  Two  comments  stated  that 
30  days  was  too  long  a  period  and 
suggested  that  15  or  20  days  would  be 
sufficient;  a  third  comment,  while  not 
objecting  to  the  enlargement  of  time, 
believed  that  the  current  time  period 
was  not  too  short. 

Response:  The  proposal  to  enlarge  the 
time  to  respond  to  a  motion  which  is 
not  a  motion  for  summary  judgment  was 
tied  to  a  proposal  to  amend  §  2.127(a)  to 
eliminate  good  cause  extensions  of  this 
time.  Because  the  proposal  to  eliminate 
good  cause  extensions  is  withdrawn,  as 
indicated  immediately  hereafter,  the 
proposal  to  lengthen  the  time  to  respond 
is  also  withdrawn. 

Section  2.127(a)  was  proposed  to  be 
amended  to  delete,  fiY)m  the  second 
sentence,  a  provision  for  extension  of 
the  time  to  respond  to  a  motion  by 
"order  of  the  Board  on  motion  for  good 
cause"  and  substitute  a  provision  for  an 
extension  by  "stipulation  of  the  parties 
approved  by  the  Board,  or  upon  motion 
showing  extraordinary  circumstances 
granted  by  the  Board." 

Comments:  Three  comments 
suggested  that  the  good  cause  standard 
be  retained,  one  organization  stating 
that  sanctions  should  be  imposed  in 
cases  involving  abuse.  Three  attorneys 
from  the  same  law  firm  suggested  that 
a  first  extension  of  time  be  granted  as  of 
right,  and  that  further  extensions  be 
granted  upon  a  showing  of  good  cause. 

Response:  Just  as  the  proposals  to 
eliminate  good  cause  as  a  standard  for 
motions  to  extend  the  discovery  and 
discovery  response  periods  (§  2.120(a)), 
and  motions  to  reschedule 
(§  2.121(a)(1))  or  extend  (§  2.121(c)) 
testimony  periods,  are  withdrawn 


herein,  so  too  the  proposal  to  eliminate 
good  cause  as  a  standard  for  obtaining 
extensions  of  time  to  respond  to  a 
motion  is  withdravm. 

Section  2.127(a)  is  amended  to 
provide  that  if  a  motion  for  an  extension 
of  time  to  file  a  brief  in  response  to  a 
motion  is  denied,  the  time  for 
responding  to  the  motion  for  summary 
judgment  may  remain  as  specified 
under  this  section. 

Comment:  Three  attorneys  ft-om  the 
same  law  firm  commented  that  in  view 
of  this  amendment,  the  Board  will  need 
some  provision  for  quick  processing  of 
the  motion  papers  and  for  expedited 
decisions. 

Response:  The  telephone  pilot 
program,  discussed  above,  should  prove 
helpful  in  expediting  decisions  on 
motions  for  extensions  of  time. 

Section  2.127(a),  which  now  makes 
no  mention  of  reply  briefs  or  further 
papers  in  support  of  or  in  opposition  to 
motions,  was  proposed  to  be  amended 
to  (1)  state  that  a  reply  brief,  if  filed, 
shall  be  filed  within  15  days  from  the 
date  of  service  of  the  brief  in  response 
to  the  motion;  (2)  preface  this  new 
provision  with  the  phrase  "Except  as 
provided  in  paragraph  (e)(1),  a"  to  make 
clear  that  this  provision  does  not  apply 
to  reply  briefs  in  support  of  summary 
judgment  motions;  and  (3)  specify  that 
the  time  for  filing  a  reply  brief  will  not 
be  extended,  and  that  no  further  papers 
in  support  of  or  in  opposition  to  a 
motion  will  be  considered  by  the  Board. 

Comments:  One  organization 
disagreed  with  the  proposal  to  amend 
the  section  to  specify  that  the  time  to 
file  a  reply  brief  will  not  be  extended. 
This  organization  stated  that  there  was 
no  reason  why  the  circumstances  that 
necessitate  an  extension  of  time  to  file 
a  brief  in  opposition  are  less  likely  to  be 
present  when  filing  a  reply  brief.  As  for 
the  prohibition  against  papers  beyond  a 
reply  brief,  four  comments  expressed 
the  concern  that  the  moving  party  will 
save  new  issues  for  its  reply,  and  the 
party  opposing  a  motion  will  be  at  a 
disadvantage  because  it  will  not  be  able 
to  respond.  A  suggestion  was  made  to 
adopt  the  rule  that  the  reply  be  limited 
to  rebuttal  of  points  newly  raised  in  the 
answering  brief,  and  that  issues  not 
raised  in  the  moving  brief  are  waived. 
Another  comment  suggested  that  there 
should  either  be  a  provision  in  the 
section  that  no  new  issues  raised  in  a 
reply  brief  will  be  considered,  or  the 
Board  should  allow  for  a  surreply  brief 
limited  to  any  new  issues  raised  in  the 
reply. 

Response:  It  is  believed  that 
extensions  of  time  to  file  a  reply  brief 
need  not  be  available  in  the  same  way 
that  extensions  to  file  a  brief  in 


opposition  are  available,  because  the 
circimistances  surrounding  the  filing  of 
a  reply  brief  and  a  brief  in  opposition 
are  different.  Specifically,  while  the 
service  of  a  motion  may  come  as  a 
surprise  to  a  party,  the  moving  party 
labors  under  no  such  obstacle.  It  must 
also  be  acknowledged  that  reply  briefs 
are  generally  found  to  have  little 
persuasive  value;  ofterf  they  are  a  mere 
reargument  of  the  points  made  in  the 
main  brief.  It  is  the  practice  of  the  Board 
to  consider  a  reply  brief  only  when,  in 
the  Board's  opinion,  such  a  brief  is 
warranted  under  the  circumstances  of  a 
particular  case,  such  as  when  the  Board 
finds  that  a  reply  brief  is  necessary  to 
permit  the  moving  party  to  respond  to 
new  issues  raised  in  the  brief  in 
opposition  to  the  motion,  or  that  the 
issue  to  be  determined  is  complex  or 
needs  to  be  further  clarified,  or  that 
certain  arguments  against  the  motion 
should  be  answered  so  as  to  assist  the 
Board  in  arriving  at  a  just  decision  on 
the  motion.  See  TBMP  §  502.03. 
Accordingly,  the  section  is  amended  as 
proposed.  However,  to  emphasize  that 
the  Board  does  not  intend  to  encourage 
the  filing  of  reply  briefs,  the  sentence, 
"The  Board  may,  in  its  discretion, 
consider  a  reply  brief,"  has  been  added 
to  the  section. 

With  respect  to  the  concern  that  the 
moving  party  may  "save"  new  issues  for 
its  reply  brief,  the  Board  is  able  to 
recognize  what  is  proper  material  for  a 
reply  brief.  However,  it  is  believed  that 
it  is  not  necessary  to  include  a  specific 
provision  that  "no  new  issues  raised  in 
a  reply  brief  will  be  considered";  there 
are  no  such  specific  provisions  in 
§  2.121(b)(1),  which  involves  the 
rebuttal  testimony  period,  and 
§  2.128(a)(1),  which  concerns  a  reply 
brief  at  final  hearing. 

Section  2.127(a)  is  further  amended  to 
(1)  add  form  requirements  for  briefs,  i.e., 
that  they  shall  be  submitted  in 
typewritten  or  printed  form,  double 
spaced,  in  at  least  pica  or  eleven-point 
type,  on  letter-size  paper;  (2)  add  a  page 
limitation  for  briefs,  namely.  25  pages 
for  a  brief  in  support  of  or  in  response 
to  a  motion  and  10  pages  for  a  reply 
brief;  and  (3)  specify  that  exhibits 
submitted  in  support  of  or  in  opposition 
to  a  motion  shall  not  be  deemed  to  be 
part  of  the  brief  for  purposes  of 
determining  the  length  of  the  brief. 

Comments:  One  organization  thought 
the  page  limits  were  too  restrictive,  and 
suggested  35  pages  for  main  briefs  and 
15  for  reply  briefs;  three  comments 
suggested  higher  page  limits  for 
potentially  dispositive  motions;  one 
attorney  recommended  30-  and  15-page 
limits  for  summary  judgment  motions; 
and  an  organization  suggested  a  40-page 
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limit  for  dispositivamotions.  pointing 
out  that  other  courts  have  45-  and  50- 
page  limits.  Two  organizations  agreed 
with  the  proposed  page  limit,  as  long  as 
the  Board  would  grant  leave  to  file 
longer  briefs  with  a  good  cause  showing, 
such  as  if  there  were  multiple  parties, 
consolidated  proceedings,  or  multiple 
marks. 

Response:  It  is  believed  that  25  and  10 
pages  are  sufficient  for  the  main  brief 
and  reply  brief,  respectively,  of  any 
motion  that  arises  in  a  Board  inter 
partes  proceeding.  Because  of  the 
limited  nature  of  Board  proceedings, 
briefing  for  motions  in  such  proceedings 
need  not  be  as  extensive  as  that  in 
proceedings  in  court.  Although  the 
Board  is  of  the  firm  opinion  that  all 
issues  in  a  motion  can  be  briefed  in  25 
pages  for  a  main  brief,  and  10  pages  for 
a  reply  brief,  the  rule  does  not 
specifically  prohibit  a  motion  for  leave 
to  file  a  longer  brief  upon  a  showing  of 
good  cause.  The  Board  may  include 
such  a  prohibition  as  part  of  a  future 
rulemaldng  if  it  appears  that  parties  are 
abusing  such  requests. 

Section  2.127(0),  which  now 
provides,  in  pertinent  part,  that  any 
request  for  reconsideration  or 
modification  of  an  order  or  decision 
issued  on  a  motion  must  be  filed  within 
thirty  days  from  the  date  of  the  order  or 
decision,  is  amended  to  change  the 
specification  of  the  time  period  for 
requesting  reconsideration  or 
modification  from  "thirty  days"  to  "one 
month."  The  amended  rule  parallels 
§  2.129(c),  which  governs  the  time  for 
filing  a  request  for  rehearing  or 
reconsideration  or  modification  of  a 
decision  issued  after  final  hearing. 

Section  2.127(d)  now  provides,  in  its 
first  sentence,  that  when  any  party  files 
a  motion  which  is  potentially 
dispositive  of  a  proceeding,  the  case 
will  be  suspended  by  the  Board  with 
respect  to  all  matters  not  germane  to  the 
motion,  and  no  party  should  file  any 
paper  which  is  not  germane  to  the 
motion.  The  sentence  is  amended  to  add 
to  the  end  of  the  sentence  the  phrase 
"except  as  otherwise  specified  in  the 
Board's  suspension  order." 

Comment:  One  organization  suggested 
the  section  should  be  amended  to 
provide  that  the  filing  of  a  potentially 
dispositive  motion  automatically 
suspends  proceedings,  without  any 
action  by  the  Board. 

Response:  The  suggested  modification 
has  not  been  adopted.  A  variety  of 
motions  are  potentially  dispositive, 
including  a  motion  for  sanctions  in  the 
form  of  entry  of  judgment.  Because  of 
the  number  of  situations  in  which  a 
party  may  make  a  potentially 
dispositive  motion,  it  is  believed  better 


for  the  Board  to  determine  whether 
proceedings  should  be  suspended  based 
on  the  situation  presented  by  the 
particular  case. 

Section  2.127(d)  was  also  proposed  to 
be  amended  to  add  a  new  sentence 
providing  that  the  filing  of  a  summary 
judgment  motion  shall  not  toll  the  time 
for  the  moving  party  to  respond  to  any 
outstanding  discovery  requests  or  to 
appear  at  a  noticed  discovery 
deposition,  but  it  shall  toll  the  time  for 
the  nonmoving  party  to  serve  such 
responses  or  to  appear  for  such 
deposition. 

Comments:  Three  comments 
disagreed  with  this  proposal.  They 
stated  that  the  moving  party  should  not 
be  forced  to  spend  unnecessary  time 
and  money  to  provide  discovery 
responses  when  the  proceeding  may  be 
decided  on  the  basis  of  the  pending 
summary  judgment  motion.  They 
believed  that  any  discovery  that  is 
essential  for  the  non-moving  party  can 
be  obtained  through  an  FRCP  56(f) 
motion.  Another  comment  suggested 
that  the  non-moving  party's  obligation 
to  respond  to  discovery  not  be  tolled  by 
the  filing  of  a  summary  judgment 
motion,  in  that  the  moving  party  might 
require  discovery  if  it  were  moving  for 
partial  siunmary  judgment. 

Response:  Upon  consideration  of  the 
comments  regarding  the  tolling  of  time 
for  responding  to  discovery,  the 
proposal  to  amend  §  2.127(d)  to  add  the 
sentence,  "The  filing  of  a  summary 
judgment  motion  shall  not  toll  the  time 
for  the  moving  party  to  respond  to  any 
outstanding  discovery  requests  or  to 
appear  for  any  noticed  discovery 
deposition,  but  it  shall  toll  the  time  for 
the  nonmoving  party  to  serve  such 
responses  or  to  appear  for  such 
deposition.",  is  withdrawn. 

Section  2.127(e)(1)  presently  provides 
that  a  motion  for  summary  judgment 
should  be  filed  prior  to  the 
commencement  of  the  first  testimony 
period,  as  originally  set  or  as  reset,  and 
that  the  Trademark  Trial  and  Appeal 
Board,  in  its  discretion,  may  deny  as 
untimely  smy  motion  filed  thereafter. 
The  section  is  amended  to  add,  at  the 
beginning  of  the  section,  a  provision 
that  a  motion  for  summary  judgment 
may  not  be  filed  until  notification  of  the 
proceeding  has  been  sent  to  the  parties 
by  the  Board.  The  amendment  codifies 
current  Board  practice,  as  set  forth  in 
Nabisco  Brands  Inc.  v.  Keebler  Co.,  28 
USPQ2d  1237  (TTAB  1993). 

Comments:  One  comment  suggested 
that  parties  should  be  allowed  to  file 
summary  judgment  motions  with  the 
pleadings.  Another  comment  suggested 
that  parties  be  permitted  to  file 


summary  judgment  motions  up  to  the 
end  of  a  party's  testimony  period. 

i?esponse:  The  suggestion  that  parties 
be  allowed  to  file  summary  judgment 
motions  with  the  pleadings  has  not  been 
adopted.  The  Board  considers  a  motion 
for  summary  judgment  filed  prior  to  the 
issuance  of  the  notice  of  institution  to 
be  premature.  Although  the  proceeding 
commences  with  the  filing  of  the 
complaint,  formal  service  of  the 
complaint  upon  the  defendant  is  made 
by  the  Board,  not  by  the  plaintiff.  The 
Board  does  not  serve  the  complaint 
upon  the  defendant  until  after  the  Board 
has  first  examined  the  complaint  to 
determine  whether  it  has  been  filed  in 
proper  form,  with  the  required  fee,  and 
then,  if  so,  has  (1)  obtained  the 
application  or  registration  file  which  is 
the  subject  of  the  proceeding,  (2)  set  up 
a  proceeding  file  with  an  assigned 
proceeding  number,  and  (3)  entered 
information  concerning  the  proceeding 
in  the  electronic  records  of  the  PTO. 
Thus,  there  is  a  time  gap  between  the 
filing  of  a  notice  of  opposition  or 
petition  for  cancellation  and  the 
issuance  of  the  Board's  action  notifying 
the  defendant  of  the  filing  of  the 
proceeding,  notifying  bodi  parties  of  the 
institution  of  the  proceeding,  and 
forwarding  a  copy  of  the  complaint  to 
the  defendant.  Although  a  plaintiff  may 
send  a  courtesy  copy  of  the  complaint 
to  the  defendant,  the  defendant  does  not 
know  that  the  complaint  has  been  filed 
in  proper  form,  and  that  the  proceeding 
has  been  instituted  by  the  Board,  until 
it  receives  from  the  Board  the  notice  of 
institution  along  with  a  copy  of  the 
complaint.  Moreover,  the  filing  of  a 
motion  for  summary  judgment  prior  to 
the  Board's  formal  institution  of  the 
proceeding  may  cause  administrative 
difficulties  for  the  Board,  particularly 
where  the  Board  has  not  yet  assigned  a 
proceeding  number  to  the  case. 

As  for  the  suggestion  that  parties  be 
permitted  to  file  summary  judgment 
motions  up  to  the  end  of  a  party's 
testimony  period,  this  is  beyond  the 
scope  of  the  proposed  amendment. 
Moreover,  the  suggested  modification 
would  defeat  the  concept  of  summary 
judgment,  which  is  a  procedure  to 
dispose  of  a  case  before  trial.  Once  a 
party's  testimony  period  has  opened, 
trial  has  begun.  Accordingly,  the 
suggested  modification  has  not  been 
adopted. 

Section  2.127(e)(1)  is  further  amended 
to  add  provisions  specifying  that  (1)  a 
motion  under  Rule  56(f)  of  the  Federal 
Rules  of  Civil  Procedure,  if  filed  in 
response  to  a  motion  for  summary 
judgment,  shall  be  filed  within  30  days 
from  the  date  of  service  of  the  summary 
judgment  motion,  and  (2)  the  time  for 
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filing  a  motion  under  Rule  56(f)  will  not 
be  extended. 

Comments:  Three  attorneys  from  one 
law  firm  asserted  that  this  amendment 
would  put  extraordinary  pressure  on 
counsel,  and  suggested  that  there  be  a 
provision  for  extensions  given  the 
dispositive  nature  of  a  summary 
judgment  motion.  An  organization 
raised  a  concern  that  when  a  motion  to 
dismiss  which  is  accompanied  by 
affidavits  and  exhibits  is  treated  as  a 
summary  judgment  motion  it  would  be 
difficult  for  the  plaintiff  to  properly 
frame  a  Rule  56(f)  motion  without 
having  the  defendant's  answer,  and 
suggested  that  in  such  a  case  the 
defendant  should  be  required  to  file  its 
answer  before  the  plaintiff  must  file  a 
•56(f)  motion. 

Response:  The  PTO  believes  that  30 
days  is  an  adequate  time  for  a  party  to 
review  a  summary  judgment  motion, 
determine  whether  it  needs  particular 
discovery  in  order  to  respond  to  the 
motion,  and  prepare  a  motion  for  such 
discovery,  supported  by  an  affidavit 
attesting  to  the  reasons  for  the  need  for 
the  discovery.  With  respect  to  the 
suggestion,  in  the  motion  to  dismiss 
turned  motion  for  summary  judgment 
situation,  that  the  defendant  be  required 
to  file  its  answer  before  the  plaintiff 
must  file  a  56(f)  motion,  the  Board 
believes  that  the  plaintiff  will  be 
adequately  informed  of  the  factual 
issues  regarding  the  defendant's 
position  by  the  summary  judgment 
motion  and  accompanying  materials, 
such  that  the  plaintiff  can  frame  a  Rule 
56(0  motion. 

Section  2.127(e)(1)  was  also  proposed 
to  be  amended  to  provide  that  if  no 
motion  under  Rule  56(f)  is  filed,  a  brief 
in  response  to  the  motion  for  summary 
judgment  shall  be  filed  within  60  days 
irom  the  date  of  service  of  the  motion, 
unless  the  time  is  extended  by 
stipulation  of  the  parties  approved  by 
the  Board,  or  upon  motion  showing 
extraordinary  circiunstances  granted  by 
the  Board. 

Comments:  Two  comments  disagreed 
with  the  proposal  to  enlarge  the  period 
to  respond  to  a  summary  judgment 
motion  to  60  days,  stating  that  30  days 
was  adequate.  Three  comments 
disagreed  with  the  proposal  to  allow 
extensions  of  the  time  to  file  a  brief  only 
on  consent  or  a  showing  of 
extraordinary  circiunstances:  two 
suggested  a  good  cause  basis,  while 
three  comments,  by  attorneys  from  the 
same  law  firm,  suggested  that  a  first 
extension  be  allowed  as  of  right,  and 
additional  extensions  upon  a  showing  of 
good  cause. 

Response:  The  proposal  to  amend  this 
section  to  allow  extensions  of  time  to 


file  a  brief  opposing  a  motion  for 
summary  judgment  only  on  consent  or 
a  showing  of  extraordinary 
circumstances  is  withdrawn.  The 
withdrawal  of  this  proposal  is 
consistent  with  the  withdrawals  herein 
of  proposals  to  eliminate  good  cause  as 
a  standard  for  motions  to  extend  the 
discovery  and  discovery  response 
periods  (§  2.120(a)),  motions  to 
reschedule  (§  2.121(a)(1))  or  extend 
(§  2.121(c))  testimony  periods,  and 
motions  to  extend  the  time  to  respond 
to  motions  other  than  summary 
judgment  motions  (§  2.127(a)).  The 
Board  practice  of  granting  extensions 
based  on  a  showing  of  good  cause  will 
continue,  and  the  rule  has  been 
amended  to  specifically  state  that 
extensions  may  be  had  on  this  basis. 
However,  the  suggestion  that  a  first 
extension  should  be  granted  as  of  right 
is  not  adopted.  Once  a  proceeding  has 
commenced  there  is  no  other  situation 
where  an  extension  of  time  may  be 
obtained  without  providing  any  reason 
whatsoever.  It  is  believed  that  a  good 
cause  standard  vnll  not  place  an  undue 
burden  on  the  parties.  As  for  the 
proposal  to  allow  60  days  for  the  filing 
of  a  brief  in  response  to  a  motion  for 
summary  judgment,  §  2.127(e)(1)  is 
amended  to  provide  instead  that  a  brief 
in  response  to  a  motion  for  summary 
judgment  shall  be  filed  within  30  days 
from  the  date  of  service  of  the  motion. 
The  modification  is  made  because  of  the 
decision  to  allow  extensions  upon  a 
showing  of  good  cause,  and  because  of 
the  comments  regarding  the  time  to 
respond  to  a  summary  judgment  motion. 

Section  2.127(e)(1)  is  further  amended 
to  provide  that  if  a  motion  for  an 
extension  of  time  to  file  a  brief  in 
response  to  a  motion  for  summary 
judgment  is  denied,  the  time  for 
responding  to  the  motion  for  summary 
judgment  may  remain  as  specified 
under  this  section. 

Comment:  Three  attorneys,  all  of 
whom  are  from  the  same  law  firm, 
commented  that  in  view  of  this 
amendment,  new  procedures  are  needed 
to  expedite  the  delivery  of  the  motion 
papers  to  the  Board  and  for  deciding  the 
motion. 

Response:  The  telephone  pilot 
program,  discussed  above,  should  prove 
helpful  in  expediting  decisions  on 
motions  for  extensions  of  time. 

Section  2.127(e)(1)  now  makes  no 
mention  of  reply  briefs  or  further  papers 
in  support  of  or  in  opposition  to 
summary  judgment  motions.  It  was 
proposed  to  amend  this  section  to 
provide  that  a  reply  brief,  if  filed,  shall 
be  filed  within  30  days  from  the  date  of 
service  of  the  brief  in  response  to  the 
motion;  that  the  time  for  filing  a  reply 


brief  will  not  be  extended;  and  that  no 
further  papers  in  support  of  or  in 
opposition  to  a  motion  for  summary 
judgment  will  be  considered  by  the 
Board. 

Comments:  One  comment  suggested 
that  15  days  was  a  sufficient  time  to  file 
a  reply  brief.  One  organization  disagreed 
with  the  proposed  provision  that  the 
time  to  file  a  reply  brief  will  not  be 
extended.  This  organization  stated  that 
there  was  no  reason  why  the 
circumstances  that  necessitate  an 
extension  of  time  to  file  a  brief  in 
opposition  are  less  likely  to  be  present 
when  filing  a  reply  brief.  With  regard  to 
the  prohibition  against  filing  papers 
beyond  a  reply  brief,  one  organization 
raised  the  concern  that  the  party 
opposing  a  motion  will  be  at  a 
disadvantage  if  the  moving  party  saves 
new  issues  for  its  reply.  It  suggested  that 
either  the  rule  be  amended  to  provide 
that  new  issues  raised  in  a  reply  brief 
will  not  be  considered,  or  that  provision 
be  made  for  a  surreply  brief  which  is 
limited  to  any  new  issues  raised  in  the 
reply. 

Response:  The  suggestion  that  a  reply 
brief,  if  filed,  should  be  filed  within  15 
days  from  the  date  of  service  of  the  brief 
in  response  to  the  motion  for  summary 
judgment  is  adopted.  The  section  is 
otherwise  amended  as  proposed.  The 
amended  rule  parallels  that  portion  of 
amended  §  2.127(a)  which  pertains  to 
the  time  for  filing  reply  briefs  to  other 
types  of  motions.  With  respect  to  the 
comment  that  extensions  of  time  to  file 
a  reply  brief  should  be  available  in  the 
same  way  that  extensions  to  file  a  brief 
in  opposition  are  available,  it  is  believed 
that  the  circumstances  surrounding  the 
filing  of  a  reply  brief  and  a  brief  in 
opposition  to  a  summary  judgment 
motion  are  different,  such  that 
extensions  should  be  permitted  in  the 
latter  situation  and  not  in  the  former. 
Specifically,  the  service  of  a  motion  for 
summary  judgment  may  come  as  a 
surprise  to  a  party,  and  it  may  take  some 
time  to  obtain  documents  and  affidavits 
in  order  to  show  that  genuine  issues  of 
material  fact  exist;  on  the  other  hand, 
the  party  who  has  moved  for  summary 
judgment  would  have  gathered  the 
necessary  evidence,  and  have 
researched  the  law  prior  to  filing  its 
motion.  It  must  also  be  acknowledged 
that  reply  briefs  are  generally  found  to 
have  little  persuasive  value;  often  they 
are  a  mere  reargimient  of  the  points 
made  in  the  main  brief,  and  as  such 
serve  no  useful  purpose.  It  is  not  the 
practice  of  the  Board  to  consider  a  reply 
brief  of  that  nature.  Rather,  the  Board 
considers  a  reply  brief  only  when,  in  the 
Board's  opinion,  such  a  brief  is 
warranted  under  the  circumstances  of  a 
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particular  case.  See.  in  this  regard,  the 
discussion  herein  of  the  amendment  of 
§  2.127(a)  to  add  matteij  relating  to  reply 
briefs  for  motions  other  than  siunmary 
judgment  motions.  However,  to 
emphasize  that  the  Board  does  not 
intend  to  encourage  the  filing  of  reply 
briefs,  the  sentence.  "The  Board  may,  in 
its  discretion,  consider  a  reply  brief," 
has  been  added  to  the  section. 

With  respect  to  the  concern  that  the 
moving  party  may  "save"  new  issues  for 
its  reply  brief,  the  Board  is  able  to 
recognize  what  is  proper  material  for  a 
reply  brief.  However,  it  is  believed  that 
it  is  not  necessary  to  include  a  specific 
provision  that  "no  new  issues  raised  in 
a  reply  brief  will  be  considered";  there 
are  no  such  specific  provisions  in 
§  2.121(b)(1),  which  involves  the 
rebuttal  testimony  period,  and 
§  2.128(a)(1),  which  concerns  a  reply 
brief  at  final  hearing. 

Section  2.127(f)  now  provides  that 
"the  Board  does  not  have  authority  to 
hold  any  person  in  contempt,  or  to 
award  attorneys'  fees  or  other  expenses 
to  any  party."  This  section  is  amended, 
in  conformity  with  amended 
§  2.120(g)(1),  and  for  the  reasons 
indicated  in  connection  therewith,  to 
state  that  "the  Board  will  not  hold  any 
person  in  contempt,  or  award  attorneys' 
fees  or  other  expenses  to  any  party." 

Comments:  The  comments  made  with 
respect  to  the  amendment  to 
§  2.120(g)(1)  are  applicable  to  this 
amendment.  Five  comments  concerning 
§  2.120(g)(1)  suggested  that  the  rule  not 
only  be  amended  to  indicate  that  the 
Board  has  authority  to  award  expenses 
as  a  sanction,  but  also  that  the  rule  be 
amended  to  provide  that  the  Board  will 
exercise  this  sanctioning  power.  They 
stated  that  awarding  expenses  would  be 
an  effective  tool  in  combating  improper 
motions  and  other  abuses  by  parties  and 
their  attorneys. 

Response:  As  indicated  in  the 
response  to  the  comments  regarding  the 
amendment  to  §  2.120(g)(1).  it  is 
believed  that  the  adoption  of  a  rule 
authorizing  the  Board  to  impose  a 
sanction  in  the  form  of  compensatory 
expenses  and/or  compensatory  attorney 
fees  would  result  in  the  filing  of  many 
motions  for  such  sanctions  (as  well  as 
a  large  number  of  associated  papers 
concerning  the  appropriate  amount 
therefor),  thus  increasing  the  workload 
of  the  Board.  Accordingly,  this 
suggestion  has  not  been  adopted. 
However,  the  Board  is  adopting  the 
suggestion  that  it  use  its  other 
sanctioning  powers  more  often,  and  that 
it  publish  more  decisions  in  which  it 
enters  sanctions.  It  is  hoped  that  these 
steps  will  make  practitioners  aware  of 


the  Board's  lack  of  tolerance  for  abuses 
and  lead  to  a  curtailment  of  abuses. 

Section  2.134(a),  which  now  includes 
a  cross-reference  to  "section  7(d)"  of  the 
Act  of  1946,  is  amended  to  correct  the 
cross-reference  to  "section  7(e)." 

Section  2.146(e)(1),  which  now 
provides  for  filing  a  petition  to  the 
Commissioner  from  the  denial  of  a 
request  for  an  extension  of  time  to  file 
a  notice  of  opposition,  is  amended  to 
provide  also  for  filing  a  petition  bom 
the  grant  of  such  a  request.  Specifically, 
the  first  sentence  of  the  section  is 
revised  to  read,  "A  petition  from  the 
grant  or  denial  of  a  request  for  an 
extension  of  time  to  file  a  notice  of 
opposition  shall  be  filed  within  fifteen 
days  from  the  date  of  mailing  of  the 
grant  or  denial  of  the  request.  A  petition 
from  the  grant  of  a  request  shall  be 
served  on  the  attorney  or  other 
authorized  representative  of  the 
potential  opposer,  if  any,  or  on  the 
potential  opposer.  A  petition  iroia  the 
denial  of  a  request  shall  be  served  on 
the  attorney  or  other  authorized 
representative  of  the  applicant,  if  any,  or 
on  the  applicant."  In  addition,  the 
present  third  sentence  of  the  section, 
which  provides,  in  pertinent  part,  that 
the  applicant  may  file  a  response  within 
fifteen  days  from  the  date  of  service  of 
the  petition  and  shall  serve  a  copy  of  the 
response  on  the  petitioner,  is  amended 
by  revising  the  beginning  of  the 
sentence  to  read,  "The  potential  opposer 
or  the  applicant,  as  the  case  may  be, 
may  file  a  response  wdthin  fifteen  days 
*  *  *."  The  amendments  to 
§  2.126(e)(1)  codify  current  practice  and 
clarify  the  rule. 

Section  3.41,  which  now  includes  a 
cross-reference  to  §  2.6(q),"  is  amended 
to  correct  the  cross-reference  to 
"§  2.6(b)(6)." 

Environmental,  Energy,  and  Other 
Considerations 

The  rule  changes  are  in  conformity 
with  the  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.], 
Executive  Order  12612,  and  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  3501  et  seq.).  The  changes 
have  been  determined  to  be  not 
significant  for  purposes  of  Executive    ■ 
Order  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  die  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
rule  changes  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (Regulatory  Flexibility  Act,  5 
U.S.C.  605(b).  The  principal  effect  of 
this  rule  change  is  to  improve  practice 


and  expedite  proceedings  in  inter  partes 
cases  before  the  Board. 

The  PTO  has  determined  that  the  rule 
changes  have  no  Federalism 
implications  affecting  the  relationship 
between  the  National  Government  and 
the  States  as  outlined  in  Executive 
Order  12612. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  imless  that 
collection  of  information  displays  a 
currently  valid  0MB  Control  Number. 

This  rule  involves  collections  of 
information  subject  to  the  requirements 
of  the  PRA.  The  rule  involves  the 
Petition  to  Cancel  requirement.  This 
requirement  has  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  imder  OMB  control  number 
0651-0040.  The  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  be  45  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  This  rule  also  involves 
information  requirements  associated 
with  filing  an  Opposition  to  the 
Registration  of  a  Mark,  Amendment  to 
Allege  Use,  and  dividing  an  application. 
These  requirements  have  been 
previously  approved  by  the  OMB  under 
OMB  control  number  0651-0009.  Send 
comments  regarding  the  burden 
estimate  or  any  other  aspects  of  the 
information  requirements,  including 
suggestions  for  reducing  the  burden,  to 
the  Assistant  Commissioner  for 
Trademarks,  Box  TTAB-No  Fee,  2900 
Crystal  Drive,  Arlington.  VA  22202- 
3513,  marked  to  the  attention  of  Ellen  J. 
Seeherman,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  N.W.  Washington,  DC  20230 
(Attention:  PTO  Desk  Officer). 

List  of  Subjects 

37  CFR  Part  2 

Administrative  practice  and 
procedure.  Courts,  Lawyers, 
Trademarks. 

37  CFR  Part  3 

Administrative  practice  and 
procedure.  Patents,  Trademarks. 

For  the  reasons  given  in  the  preamble. 
Part  2  and  Part  3  of  Title  37  of  the  Code 
of  Federal  Regulations  are  amended  as 
set  forth  below. 
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PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1123;  35  U.S.C.  6, 
unless  otherwise  noted. 

2.  Section  2.76  is  amended  by  revising 
paragraphs  (a),  (g).  and  (h)  to  read  as 
follows: 

§  2.76    Amendment  to  allege  use. 

(a)  An  application  imder  section  1(b) 
of  the  Act  may  be  amended  to  allege  use 
of  the  mark  in  commerce  under  section 
1(c)  of  the  Act  at  any  time  between  the 
filing  of  the  application  and  the  date  the 
examiner  approves  the  mark  for 
publication.  Thereafter,  an  allegation  of 
use  may  be  submitted  only  as  a 
statement  of  use  under  §  2.88  after  the 
issuance  of  a  notice  of  allowance  under 
section  13(b)(2)  of  the  Act.  If  an 
amendment  to  allege  use  is  filed  outside 
the  time  period  specified  in  this 
paragraph,  it  will  be  returned  to  the 
applicant. 
*        •        •        •        • 

(g)  If  the  amendment  to  allege  use  is 
filed  within  the  permitted  time  period 
but  does  not  meet  the  minimum 
requirements  specified  in  paragraph  (e) 
of  this  section,  applicant  will  be  notified 
of  the  deficiency.  The  deficiency  may  be 
corrected  provided  the  mark  has  not 
been  approved  for  publication.  If  an 
acceptable  amendment  to  correct  the 
deficiency  is  not  filed  prior  to  approval 
of  the  mark  for  publication,  the 
amendment  will  not  be  examined. 

(h)  An  amendment  to  allege  use  may 
be  withdrawn  for  any  reason  prior  to 
approval  of  a  mark  for  publication. 

3.  Section  2.85  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 

S2.8S    Classification  schedules. 

***** 

(e)  Where  the  amount  of  the  fee 
received  on  filing  an  appeal  in 
connection  vdth  an  application  or  on  an 
application  for  renewal  is  sufficient  for 
at  least  one  class  of  goods  or  services 
but  is  less  than  the  required  amount 
because  multiple  classes  in  an 
application  or  registration  are  involved, 
the  appeal  or  renewal  application  will 
not  be  refused  on  the  ground  that  the 
amoimt  of  the  fee  was  insufficient  if  the 
required  additional  amoimt  of  the  fee  is 
received  in  the  Patent  and  Trademark 
Office  within  the  time  limit  set  forth  in 
the  notification  of  this  defect  by  the 
Office,  or  if  action  is  sought  only  for  the 
number  of  classes  equal  to  the  number 
of  fees  submitted. 
***** 

4.  Section  2.87  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 


§  2.87    Dividing  an  application. 

***** 

(c)  A  request  to  divide  an  application 
may  be  filed  at  any  time  between  the 
filing  of  the  application  and  the  date  the 
Trademark  Examining  Attorney 
approves  the  mark  for  publication;  or 
during  an  opposition,  concurrent  use,  or 
interference  proceeding,  upon  motion 
granted  by  the  Trademark  Trial  and 
Appeal  Board.  Additionally,  a  request  to 
divide  an  application  under  section  1(b) 
of  the  Act  may  be  filed  with  a  statement 
of  use  under  §  2.88  or  at  any  time 
between  the  filing  of  a  statement  of  use 
and  the  date  the  Trademark  Examining 
Attorney  approves  the  mark  for 
registration. 

*        *        •        *        • 

5.  Section  2.101  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§2.101    Rling  an  opposition. 

***** 

(d)(1)  The  opposition  must  be 
accompanied  by  the  required  fee  for 
each  party  joined  as  opposer  for  each 
class  in  the  application  for  which 
registration  is  opposed  (see  §  2.6(a)(17). 
If  no  fee,  or  a  fee  insufficient  to  pay  for 
one  person  to  oppose  the  registration  of 
a  mark  in  at  least  one  class,  is  submitted 
within  thirty  days  after  publication  of 
the  mark  to  be  opposed  or  within  an 
extension  of  time  for  filing  an 
opposition,  the  opposition  will  not  be 
refused  if  the  required  fee(s)  is 
submitted  to  the  Patent  and  Trademark 
Office  within  the  time  limit  set  in  the 
notification  of  thisdefect  by  the  Office. 
***** 

6.  Section  2.102  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  2.1 02    Extension  of  time  for  filing  an 
opposition. 

***** 

(d)  Every  request  to  extend  the  time 
for  filing  a  notice  of  opposition  should 
be  submitted  in  triplicate. 

7.  Section  2.111  is  amended  by 
revising  paragraphs  (b)  and  (c)(1)  to  read 
as  follows: 

§  2. 1 1 1    Rling  petition  for  cancellation. 

***** 

(b)  Any  entity  which  believes  that  it 
is  or  will  be  damaged  by  a  registration 
may  file  a  petition,  which  should  be 
addressed  to  the  Trademark  Trial  and 
Appeal  Board,  to  cancel  the  registration 
in  whole  or  in  part.  The  petition  need 
not  be  verified,  and  may  be  signed  by 
the  petitioner  or  the  petitioner's 
attorney  or  other  authorized 
representative.  The  petition  may  be  filed 
at  any  time  in  the  case  of  registrations 


on  the  Supplemental  Register  or  under 
the  Act  of  1920.  or  registrations  under 
the  Act  of  1881  or  the  Act  of  1905  which 
have  not  been  published  under  section 
12(c)  of  the  Act,  or  on  any  ground 
specified  in  section  14(3)  or  (5)  of  the 
Act.  In  all  other  cases  the  petition  and 
the  required  fee  must  be  filed  within 
five  years  from  the  date  of  registration 
of  the  mark  under  the  Act  or  from  the 
date  of  publication  under  section  12(c) 
of  the  Act. 

(c)(1)  The  petition  must  be 
accompanied  by  the  required  fee  for 
each  class  in  the  registration  for  which 
cancellation  is  sought  (see  2.6(a)(16)).  If 
the  fees  submitted  are  insufficient  for  a 
cancellation  against  all  of  the  classes  in 
the  registration,  and  the  particular  class 
or  classes  against  which  the  cancellation 
is  filed  are  not  specified,  the  Office  will 
issue  a  written  notice  allowdng 
petitioner  until  a  set  time  in  which  to 
submit  the  required  fees(s)  (provided 
that  the  five-year  period,  if  applicable, 
has  not  expired)  or  to  specify  the  class 
or  classes  sought  to  be  cancelled.  If  the 
required  fee(s)  is  not  submitted,  or  the 
specification  made,  urithin  the  time  set 
in  the  notice,  the  cancellation  will  be 
presumed  to  be  against  the  class  or 
classes  in  ascending  order,  beginning 
with  the  lowest  numbered  class,  and 
including  the  number  of  classes  in  the 
registration  for  which  the  fees  submitted 
are  sufficient  to  pay  the  fee  due  for  each 
class. 


8.  Section  2.117  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follours: 

§2.117    Suspension  of  proceedings. 

(a)  Whenever  it  shall  come  to  the 
attention  of  the  Trademark  Trial  and 
Appeal  Board  that  a  party  or  parties  to 
a  pending  case  are  engaged  in  a  civil 
action  or  another  Board  proceeding 
which  may  have  a  bearing  on  the  case, 
proceedings  before  the  Board  may  be 
suspended  until  termination  of  the  civil 
action  or  the  other  Board  proceeding. 

(b)  Whenever  there  is  pending  bemre 
the  Board  both  a  motion  to  suspend  and 
a  motion  which  is  potentially 
dispositive  of  the  case,  the  potentially 
dispositive  motion  may  be  decided 
before  the  question  of  suspension  is 
considered  regardless  of  the  order  in 
which  the  motions  were  filed. 


9.  Section  2.119  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§2.119    Service  and  signing  of  papers. 

***** 

(d)  If  a  party  to  an  inter  partes 
proceeding  is  not  domiciled  in  the 
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United  States  and  is  not  represented  by 
an  attorney  or  other  authorized 
representative  located  in  the  United 
States,  the  party  must  designate  by 
written  document  filed  in  the  Patent 
and  Trademark  Office  the  name  and 
address  of  a  person  resident  in  the 
United  States  on  whom  may  be  served 
notices  or  process  in  the  proceeding.  In 
such  cases,  official  communications  of 
the  Patent  and  Trademark  Office  will  be 
addressed  to  the  domestic 
representative  unless  the  proceeding  is 
being  prosecuted  by  an  attorney  at  law 
or  other  qualified  person  duly 
authorized  under  §  10.14(c)  of  this 
subchapter.  The  mere  designation  of  a 
domestic  representative  does  not 
authorize  the  person  designated  to 
prosecute  the  proceeding  unless 
qualified  imder  §  10.14(a),  or  qualified 
under  §  10.14(b)  and  authorized  under 
§  2.17(b). 

10.  Section  2.120  is  amended  by 
redesignating  current  paragraphs  (e)  and 
(h)  as  (e)(1)  and  (h)(1),  respectively; 
adding  new  paragraphs  (e)(2)  and  (h)(2); 
and  revising  paragraphs  (a),  (g)(1)  and 
redesignated  paragraphs  (e)(1)  and  (h)(1) 
to  read  as  follows: 

$2,120    DIscovary. 

(a)  In  general.  Wherever  appropriate, 
the  provisions  of  the  Federal  Rules  of 
Qvil  Procedure  relating  to  discovery 
shall  apply  in  opposition,  cancellation, 
interference  and  concurrent  use 
registration  proceedings  except  as 
otherwise  provided  in  this  section.  The 
provisions  of  the  Federal  Rules  of  Civil 
Procedure  relating  to  automatic 
disclosure,  scheduling  conferences, 
conferences  to  discuss  settlement  and  to 
develop  a  discovery  plan,  and 
transmission  to  the  court  of  a  written 
report  outlining  the  discovery  plan,  are 
not  applicable  to  Board  proceedings. 

The  Trademark  Trial  and  Appeal 
Board  will  specify  the  opening  and 
closing  dates  for  the  taking  of  discovery. 
The  trial  order  setting  these  dates  will 
be  mailed  with  the  notice  of  institution 
of  the  proceeding.  The  discovery  period 
will  be  set  for  a  period  of  180  days.  The 
parties  may  stipulate  to  a  shortening  of 
the  discovery  period.  The  discovery 
period  may  be  extended  upon 
stipulation  of  the  parties  approved  by 
the  Board,  or  upon  motion  granted  by 
the  Board,  or  by  order  of  the  Board.  If 
a  motion  for  an  extension'is  denied,  the 
discovery  period  may  remain  as 
originally  set  or  as  reset.  Discovery 
depositions  must  be  taken,  and 
interrogatories,  requests  for  production 
of  documents  and  things,  and  requests 
for  admission  must  be  served,  on  or 
before  the  closing  date  of  the  discovery 


period  as  originally  set  or  as  reset. 
Responses  to  interrogatories,  requests 
for  production  of  documents  and  things, 
and  requests  for  admission  must  be 
served  wdthin  30  days  from  the  date  of 
service  of  such  discovery  requests.  The 
time  to  respond  may  be  extended  upon 
stipulation  of  the  parties,  or  upon 
motion  granted  by  the  Board,  or  by 
order  of  the  Board.  The  resetting  of  a 
party's  time  to  respond  to  an 
outstanding  request  for  discovery  will 
not  result  in  the  automatic  rescheduling 
of  the  discovery  and/or  testimony 
periods;  such  dates  will  be  rescheduled 
only  upon  stipulation  of  the  parties 
approved  by  the  Board,  or  upon  motion 
granted  by  the  Board,  or  by  order  of  the 
Board. 
*        •        *        »        * 

(e)  Motion  for  an  order  to  compel 
discovery.  (1)  If  a  party  fails  to  designate 
a  person  pursuant  to  Rule  30(b)(6)  or 
Rule  31(a)  of  the  Federal  Rules  of  Qvil 
Procedure,  or  if  a  party,  or  such 
designated  person,  or  an  officer,  director 
or  managing  agent  of  a  party  fails  to 
attend  a  deposition  or  fails  to  answer 
any  question  propounded  in  a  discovery 
deposition,  or  any  interrogatory,  or  fails 
to  produce  and  permit  the  inspection 
and  copying  of  any  docuiment  or  thing, 
the  party  seeking  discovery  may  file  a 
motion  before  the  Trademark  Trial  and 
Appeal  Board  for  an  order  to  compel  a 
designation,  or  attendance  at  a 
deposition,  or  an  answer,  or  production 
and  an  opportunity  to  inspect  and  copy. 
The  motion  must  be  filed  prior  to  the 
commencement  of  the  first  testimony 
period  as  originally  set  or  as  reset,  llie 
motion  shall  include  a  copy  of  the 
request  for  designation  or  of  the  relevant 
portion  of  the  discovery  deposition;  or 
a  copy  of  the  interrogatory  with  any 
answer  or  objection  that  was  made;  or 
a  copy  of  the  request  for  production,  any 
proffer  of  production  or  objection  to 
production  in  response  to  the  request, 
and  a  list  and  brief  description  of  the 
documents  or  things  that  were  not 
produced  for  inspection  and  copying. 
The  motion  must  be  supported  by  a 
written  statement  from  the  moving  party 
that  such  party  or  the  attorney  therefor 
has  made  a  good  faith  effort,  by 
conference  or  correspondence,  to 
resolve  with  the  other  party  or  the 
attorney  therefor  the  issues  presented  in 
the  motion  and  has  been  unable  to  reach 
agreement.  If  issues  raised  in  the  motion 
are  subsequently  resolved  by  agreement 
of  the  parties,  the  moving  party  should 
inform  the  Board  in  writing  of  the  issues 
in  the  motion  which  no  longer  require 
adjudication. 

(2)  When  a  party  files  a  motion  for  an 
order  to  compel  discovery,  the  case  will 


be  suspended  by  the  Trademark  Trial 
and  Appeal  Board  with  respect  to  all 
matters  not  germane  to  the  motion,  and 
no  party  should  file  any  paper  which  is 
not  germane  to  the  motion,  except  as 
otherwise  specified  in  the  Board's 
suspension  order.  The  filing  of  a  motion 
to  compel  shall  not  toll  the  time  for  a 
party  to  respond  to  any  outstanding 
discovery  requests  or  to  appear  for  any 
noticed  discovery  deposition. 
***** 

(g)  Sanctions.  (1)  If  a  party  fails  to 
comply  with  an  order  of  the  Trademark 
Trial  and  Appeal  Board  relating  to 
discovery,  including  a  protective  order, 
the  Board  may  make  any  appropriate 
order,  including  any  of  the  orders 
provided  in  Rule  37(b)(2)  of  the  Federal 
Rules  of  Civil  Procediu«,  except  that  the 
Board  will  not  hold  any  person  in 
contempt  or  award  any  expenses  to  any 
party.  The  Board  may  impose  against  a 
party  any  of  the  sanctions  provided  by 
this  subsection  in  the  event  that  said 
party  or  any  attorney,  agent,  or 
designated  witness  of  that  party  fails  to 
comply  with  a  protective  order  made 
pursuant  to  Rule  26(c)  of  the  Federal 
Rules  of  Civil  Procedure. 
***** 

(h)  (1)  Any  motion  by  a  party  to 
determine  the  sufficiency  of  an  answer 
or  objection  to  a  request  made  by  that 
party  for  an  admission  must  be  Bled 
prior  to  the  commencement  of  the  first 
testimony  period,  as  originally  set  or  as 
reset.  The  motion  shall  include  a  copy 
of  the  request  for  admission  and  any 
exhibits  thereto  and  of  the  answer  or 
objection.  The  motion  must  be 
supported  b^  a  written  statement  from 
the  moving  party  that  such  party  or  the 
attorney  therefor  has  made  a  good  faith 
effort,  by  conference  or  correspondence, 
to  resolve  with  the  other  party  or  the 
attorney  therefor  the  issues  presented  in 
the  motion  and  has  been  unable  to  reach 
agreement.  If  issues  raised  in  the  motion 
are  subsequently  resolved  by  agreement 
of  the  parties,  the  moving  party  should 
inform  the  Board  in  writing  of  the  issues 
in  the  motion  which  no  longer  require 
adjudication. 

(2)  When  a  party  files  a  motion  to 
determine  the  sufficiency  of  an  answer 
or  objection  to  a  request  made  by  that 
party  for  an  admission,  the  case  will  be 
suspended  by  the  Trademark  Trial  and 
Appeal  Board  with  respect  to  all  matters 
not  germane  to  the  motion,  and  no  party 
should  file  any  paper  which  is  not 
germane  to  the  motion,  except  as 
otherwise  specified  in  the  Board's 
suspension  order.  The  filing  of  a  motion 
to  determine  the  siiffidency  of  an 
answer  or  objection  to  a  request  for 
admission  shall  not  toll  the  time  for  a 
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party  to  respond  to  any  outstanding 
discovery  requests  or  to  appear  for  any 
noticed  discovery  deposition. 

***** 

11.  Section  2.121  is  amended  by 
revising  paragraphs  (a)(1),  (c)  and  (d)  to 
read  as  follows: 

§  2. 1 21    Assignment  of  times  for  taking 
testimony. 

(a)(1)  The  Trademark  Trial  and 
Appeal  Board  will  issue  a  trial  order 
assigning  to  each  party  the  time  for 
taking  testimony.  No  testimony  shall  be 
taken  except  during  the  times  assigned, 
unless  by  stipulation  of  the  parties 
approved  by  the  Board,  or,  upon 
motion,  by  order  of  the  Board. 
Testimony  periods  may  be  rescheduled 
by  stipulation  of  the  parties  approved  by 
the  Board,  or  upon  motion  granted  by 
the  Board,  or  by  order  of  the  Board.  If 
a  motion  to  reschedule  testimony 
periods  is  denied,  the  testimony  periods 
may  remain  as  set.  The  resetting  of  the 
closing  date  for  discovery  will  result  in 
the  rescheduling  of  the  testimony 
periods  without  action  by  any  party. 

(c)  A  testimony  period  which  is  solely 
for  rebuttal  will  be  set  for  fifteen  days. 
All  other  testimony  periods  will  be  set 
for  thirty  days.  The  periods  may  be 
extended  by  stipulation  of  the  parties 
approved  by  the  Trademark  Trial  and 
Appeal  Board,  or  upon  motion  granted 
by  the  Board,  or  by  order  of  the  Board. 
If  a  motion  for  an  extension  is  denied, 
the  testimony  periods  may  remain  as 
set. 

(d)  When  parties  stipulate  to  the 
rescheduling  of  testimony  periods  or  to 
the  rescheduling  of  the  closing  date  for 
discovery  and  the  rescheduling  of 
testimony  periods,  a  stipulation 
presented  in  the  form  used  in  a  trial 
order,  signed  by  the  parties,  or  a  motion 
in  said  form  signed  by  one  party  and 
including  a  statement  that  every  other 
party  has  agreed  thereto^  and  submitted 
in  a  nvmiber  of  copies  equal  to  the 
number  of  parties  to  the  proceeding  plus 
one  copy  for  the  Board,  will,  if 
approved,  be  so  stamped,  signed,  and 
dated,  and  a  copy  will  be  promptly 
returned  to  each  of  the  parties. 

12.  Section  2.122  is  amended  by 
revising  paragraphs  (b)(1),  (d)(1)  and 
(d)(2)  to  read  as  follows: 

$2,122    Matters  in  evidence. 

***** 

(b)  Application  files.  (1)  The  file  of 
each  application  or  registration 
specified  in  a  notice  of  interference,  of 
each  application  or  registration 
specified  in  the  notice  of  a  concurrent 
use  registration  proceeding,  of  the 
application  against  which  a  notice  of 


opposition  is  filed,  or  of  each 
registration  against  which  a  petition  or 
counterclaim  for  cancellation  is  filed 
forms  part  of  the  record  of  the 
proceeding  without  any  action  by  the 
parties  and  reference  may  be  made  to 
the  file  for  any  relevant  and  competent 
purpose. 
***** 

(d)  Registrations.  (1)  A  registration  of 
the  opposer  or  petitioner  pleaded  in  an 
opposition  or  petition  to  cancel  will  be 
received  in  evidence  and  made  part  of 
the  record  if  the  opposition  or  petition 
is  accompanied  by  two  copies  (originals 
or  photocopies)  of  the  registration 
prepared  and  issued  by  the  Patent  and 
Trademark  Office  showing  both  the 
current  status  of  and  current  title  to  the 
registration.  For  the  cost  of  a  copy  of  a 
registration  showing  status  and  title,  see 
§  2.6(b)(4). 

(2)  A  registration  ownea  by  any  party 
to  a  proceeding  may  be  made  of  record 
in  the  proceeding  by  that  party  by 
appropriate  identification  and 
introduction  during  the  taking  of 
testimony  or  by  filing  a  notice  of 
reliance,  which  shall  be  accompanied 
by  a  copy  (original  or  photocopy)  of  the 
registration  prepared  and  issued  by  the 
Patent  and  Trademark  Office  showing 
both  the  current  status  of  and  current 
title  to  the  registration.  The  notice  of 
reliance  shall  be  filed  during  the 
testimony  period  of  the  party  that  files 
the  notice. 
***** 

13.  Section  2.123  is  amended  by 
revising  paragraphs  (b)  and  (f)  as 
follows: 

$  2.123    Trial  testimony  in  inter  partes 
cases. 

***** 

(b)  Stipulations.  If  the  parties  so 
stipulate  in  writing,  depositions  may  be 
taken  before  any  person  authorized  to 
administer  oaths,  at  any  place,  upon  any 
nodce,  and  in  any  maimer,  and  when  so 
taken  may  be  used  like  other 
depositions.  By  written  agreement  of  the 
parties,  the  testimony  of  any  witness  or 
witnesses  of  any  party,  may  be 
submitted  in  the  form  of  an  affidavit  by 
such  witness  or  witnesses.  The  parties 
may  stipulate  in  writing  what  a 
particular  witness  would  testify  to  if 
called,  or  the  facts  in  the  case  of  any 
party  may  be  stipulated  in  vrriting. 
***** 

(f)  Certification  and  filing  of 
deposition.  (1)  The  officer  shall  annex  to 
the  deposition  his  certificate  showing: 

(i)  Due  administration  of  the  oath  by 
the  officer  to  the  witness  before  the 
commencement  of  his  deposition; 

(ii)  The  name  of  the  person  by  whom 
the  deposition  was  taken  down,  and 


whether,  if  not  taken  down  by  the 
officer,  it  was  taken  down  in  his 
presence; 

(iii)  The  presence  or  absence  of  the 
adverse  party; 

(iv)  The  place,  day,  and  hour  of 
commencing  and  taking  the  deposition: 

(v)  The  fact  that  the  officer  was  not 
disqualified  as  specified  in  Rule  28  of 
the  Federal  Rules  of  Civil  Procedure. 

(2)  If  any  of  the  foregoing 
requirements  in  paragraph  (f)(1)  of  this 
section  are  waived,  the  certificate  shall 
so  state.  The  officer  shall  sign  the 
certificate  and  affix  thereto  his  seal  of 
office,  if  he  has  such  a  seal.  Unless 
waived  on  the  record  by  an  agreement, 
he  shall  then  securely  seal  in  an 
envelope  all  the  evidence,  notices,  and 
paper  exhibits,  inscribe  upon  the 
envelope  a  certificate  giving  the  number 
and  title  of  the  case,  the  name  of  each 
witness,  and  the  date  of  sealing.  The 
officer  or  the  party  taking  the 
deposition,  or  its  attorney  or  other 
authorized  representative,  shall  then 
address  the  package,  and  forward  the 
same  to  the  Commissioner  of  Patents 
and  Trademarks.  If  the  weight  or  bulk  of 
an  exhibit  shall  exclude  it  from  the 
envelope,  it  shall,  unless  waived  on  the 
record  by  agreement  of  all  parties,  be 
authenticated  by  the  officer  and 
transmitted  by  the  officer  or  the  party 
taking  the  deposition,  or  its  attorney  or 
other  authorized  representative,  in  a 
separate  package  marked  and  addressed 
as  provided  in  this  section. 

14.  Section  2.125  is  amended  by 
revising  paragraph  (C)  to  read  as 
follows: 

$  2. 1 25    Filing  and  service  of  testimony. 

***** 

(c)  One  certified  transcript  and 
exhibits  shall  be  filed  with  the 
Trademark  Trial  and  Appeal  Board. 
Notice  of  such  filing  shall  be  served  on 
each  adverse  party  and  a  copy  of  each 
notice  shall  be  filed  with  the  Board. 
***** 

15.  Section  2.127  is  amended  by 
revising  paragraphs  (a),  (b),  (d),  (e)(1) 
and  (f)  to  read  as  follows: 

$Z127    Motions. 

(a)  Every  motion  shall  be  made  in 
writing,  shall  contain  a  full  statement  of 
the  grounds,  and  shall  embody  or  be 
accompanied  by  a  brief.  Except  as 
provided  in  paragraph  (e)(1)  of  this 
section,  a  brief  in  response  to  a  motion 
shall  be  filed  within  fifteen  days  from 
the  date  of  service  of  the  motion  imless 
another  time  is  specified  by  the 
Trademark  Trial  and  Appeal  Board  or 
the  time  is  extended  by  stipulation  of 
the  parties  approved  by  the  Board,  or 
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upon  motion  granted  by  the  Board,  or 
upon  order  of  the  Board.  If  a  motion  for 
an  extension  is  denied,  the  time  for 
responding  to  the  motion  may  remain  as 
specified  under  this  section.  The  Board, 
may  in  its  discretion,  consider  a  reply 
brief.  Except  as  provided  in  paragraph 
(e)(1)  of  this  section,  a  reply  brief,  if 
filed,  shall  be  filed  within  15  days  from 
the  date  of  service  of  the  brief  in 
response  to  the  motion.  The  time  for 
filing  a  reply  brief  will  not  be  extended. 
No  further  papers  in  support  of  or  in 
opposition  to  a  motion  will  be 
considered  by  the  Board.  Briefs  shall  be 
submitted  in  typewritten  or  printed 
form,  double  spaced,  in  at  least  pica  or 
eleven-point  type,  on  letter-size  paper. 
The  brief  in  support  of  the  motion  and 
the  brief  in  response  to  the  motion  shall 
not  exceed  25  pages  in  length;  and  a 
reply  brief  shall  not  exceed  10  pages  in 
length.  Exhibits  submitted  in  support  of 
or  in  opposition  to  the  motion  shall  not 
be  deemed  to  be  part  of  the  brief  for 
purposes  of  determining  the  length  of 
the  brief.  When  a  party  fails  to  file  a 
brief  in  response  to  a  motion,  the  Board 
may  treat  the  motion  as  conceded.  An 
oral  hearing  will  not  be  held  on  a 
motion  except  on  order  by  the  Board. 

(b)  Any  request  for  reconsideration  or 
modification  of  an  order  or  decision 
issued  on  a  motion  must  be  filed  within 
one  month  from  the  date  thereof.  A  brief 
in  response  must  be  filed  within  15  days 
from  the  date  of  service  of  the  request. 
•        *        *        •        « - 

(d)  When  any  party  files  a  motion  to 
dismiss,  or  a  motion  for  judgment  on  the 
pleadings,  or  a  motion  for  summary 
judgment,  or  any  other  motion  which  is 
potentially  dispositive  of  a  proceeding, 
the  case  will  be  suspended  by  the 
Trademark  Trial  and  Appeal  Board  with 
respect  to  all  matters  not  germane  to  the 
motion  and  no  party  should  file  any 
paper  which  is  not  germane  to  the 
motion  except  as  otherwise  specified  in 
the  Board's  suspension  order.  If  the  case 
is  not  disposed  of  as  a  result  of  the 
motion,  proceedings  will  be  resimied 
pursuant  to  an  order  of  the  Board  when 
the  motion  is  decided. 

(e)(1)  A  motion  for  summary 
judgment  may  not  be  filed  until 
notification  of  the  proceeding  has  been 
sent  to  the  parties  by  the  Trademark 
Trial  and  Appeal  Board.  A  motion  for 
summary  judgment,  if  filed,  should  be 
filed  prior  to  the  commencement  of  the 
first  testimony  period,  as  originally  set 
or  as  reset,  and  the  Board,  in  its 
discretion,  may  deny  as  untimely  any 
motion  for  summary  judgment  filed 
thereafter.  A  motion  under  Rule  56(f)  of 
the  Federal  Rules  of  Civil  Procedure,  if 
filed  in  response  to  a  motion  for 


simimary  judgment,  shall  be  filed 
within  30  days  bom  the  date  of  service 
of  the  summary  judgment  motion.  The 
time  for  filing  a  motion  under  Rule  56(f) 
will  not  be  extended.  If  no  motion  under 
Rule  56(f)  is  filed,  a  brief  in  response  to 
the  motion  for  summary  judgment  shall 
be  filed  within  30  days  from  the  date  of 
service  of  the  motion  unless  the  time  is 
extended  by  stipulation  of  the  parties 
approved  by  the  Board,  or  upon  motion 
granted  by  the  Board,  or  upon  order  of 
the  Board.  If  a  motion  for  an  extension 
is  denied,  the  time  for  responding  to  the 
motion  for  summary  judgment  may 
remain  as  specified  imder  this  section. 
The  Board  may,  in  its  discretion, 
consider  a  reply  brief.  A  reply  brief,  if 
filed,  shall  be  filed  within  15  days  from 
the  date  of  service  of  the  brief  in 
response  to  the  motion.  The  time  for 
filing  a  reply  bpef  will  not  be  extended. 
No  further  papers  in  support  of  or  in 
opposition  to  a  motion  for  summary 
judgment  will  be  considered  by  the 
Board. 

•  •        *        *        * 

(f)  The  Board  will  not  hold  any  person 
in  contempt,  or  award  attorneys'  fees  or 
other  expenses  to  any  party. 

16.  Section  2.134  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§2.134    Surrender  or  voluntary 
cancellation  of  registration. 

(a)  After  the  commencement  of  a 
cancellation  proceeding,  if  the 
respondent  applies  for  cancellation  of 
the  involved  registration  under  section 
7(e)  of  the  Act  of  1946  without  the 
written  consent  of  every  adverse  party 
to  the  proceeding,  judgment  shall  be 
entered  against  the  respondent.  The 
written  consent  of  an  adverse  party  may 
be  signed  by  the  adverse  party  or  by  the 
adverse  party's  attorney  or  other 
authorized  representative. 

*  •        *        •        * 

17.  Section  2.146  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§  2.1 46    Petitions  to  the  Commissioner. 

(e)(1)  A  petition  bom  the  grant  or 
denial  of  a  request  for  an  extension  of 
time  to  file  a  notice  of  opposition  shall 
be  filed  within  fifteen  days  from  the 
date  of  mailing  of  the  grant  or  denial  of 
the  request.  A  petition  fixim  the  grant  of 
a  request  shall  be  served  on  the  attorney 
or  ot^er  authorized  representative  of  the 
potential  opposer,  if  any,  or  on  the 
potential  opposer.  A  petition  frtim  the 
denial  of  a  request  shall  be  served  on 
the  attorney  or  other  authorized 
representative  of  the  applicant,  if  any,  or 
on  the  applicant.  Proof  of  service  of  the 
petition  shall  be  made  as  provided  by 


§  2.1ig(a).  The  potential  opposer  or  the 
applicant,  as  the  case  may  be,  may  file 
a  response  within  fifteen  days  from  the 
date  of  service  of  the  petition  and  shall 
serve  a  copy  of  the  response  on  the 
petitioner,  with  proof  of  service  as 
provided  by  §  2.119(a).  No  further  paper 
relating  to  the  petition  shall  be  filed. 


PAFTT  &-RULES  OF  PRACTICE  IN 
TRADEiyiARK  CASES 

18.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1123;  35  U.S.C.  6. 

19.  Section  3.41  is  revised  to  read  as 
follows: 

§3.41    Recording  fees. 

All  requests  to  record  documents 
must  be  accompanied  by  the 
appropriate  fee.  A  fee  is  required  for 
each  application,  patent  and  registration 
against  which  the  docvunent  is  recorded 
as  identified  in  the  cover  sheet.  The 
recording  fee  is  set  in  §  1.21(h)  of  this 
chapter  for  patents  and  in  §  2.6(b)(6)  of 
this  chapter  for  trademarks. 

Dated:  August  27, 1998.         . 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  aad 
Commissioner  of  Patents  and  Trademarks. 
(FR  Doc.  98-23680  Filed  9-8-98;  8:45  am] 

BILUNO  CODE  3610-16-^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN  2900-nAE64 

Civilian  Health  and  Medical  Program  of 
the  Department  of  Veterans  Affairs 
(CHAMPVA) 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

summary:  This  document  amends  the 
medical  regulations  concerning  medical 
care  for  survivors  and  dependents  of 
certain  veterans.  These  regulations 
establish  basic  policies  and  procedures 
governing  the  administration  of  the 
Civilian  Health  and  Medical  Program  of 
the  Department  of  Veterans  Affairs 
{CHAMPVA),  including  CHAMPVA 
claims  processing  procedures,  benefits 
and  services. 

DATES:  Effective  Date:  October  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT! 
Susan  Schmetzer,  Health 
Administration  Center  (formerly 
CHAMPVA  Center),  P.O.  Box  65023, 
Denver,  CO  80206-9023,  telephone 
(303)  331-7552. 


SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  (61  FR  56486)  on  November  1, 
1996,  we  proposed  to  amend  the 
medical  regulations  (38  CFR  part  17)  by 
including  CHAMPVA  claims  processing 
procediues  and  a  description  of  benefits 
and  services. 

The  provisions  of  38  U.S.C.  1713 
authorize  VA  to  provide  medical  care  to 
the  dependents  and  survivors  of  certain 
veterans  "in  the  same  or  similar  manner 
and  subject  to  the  same  or  similar 
limitations"  as  medical  care  is  furnished 
by  the  Department  of  Defense  (DoD)  to 
certain  dependents  and  siuvivors  of 
active  duty  and  retired  members  of  the 
Armed  Forces  under  10  United  States 
Code,  Chapter  55,  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (CHAMPUS/TRICARE). 
Previously,  VA  had  an  agreement  with 
DoD  to  contract  with  commercial  claims 
processors  (fiscal  intermediaries)  for  the 
processing  of  VA  claims.  However,  in  an 
effort  to  both  contain  costs  and  to 
improve  services  to  the  beneficiaries, 
VA  now  conducts  its  own  claims 
processing  services  and  has 
consolidated  the  operations  in  Denver, 
Colorado. 

Interested  parties  were  invited  to 
submit  written  comments  on  or  before 
December  31, 1996.  We  received 
comments  from  two  organizations,  the 
American  Academy  of  Dermatology  and 
the  American  Pediatric  Medical 
Association,  Inc.  All  comments 
submitted  by  these  two  organizations 
were  in  reference  to  excluded  benefits 
under  §17.272. 

It  was  recommended  that  we  clarify 
the  exclusion  for  cosmetic  surgery 
found  at  §  17.272(19)  to  distinguish  it 
from  reconstructive  surgery.  We  agree 
and  have  added  clarifying  language  to 
assist  in  distinguishing  between  covered 
and  noncovered  benefits. 

A  recommendation  was  made  to 
change  the  term  "podiatry  services"  in 
§  17.272(25)  to  "foot  care  services."  We 
concur  with  this  recommendation  as  it 
clarifies  that  the  exclusion  is  applicable 
to  all  medical  providers  who  may  treat 
certain  foot  conditions,  not  just 
podiatrists. 

A  commenter  recommended  that 
§  17.272(35)  be  modified  to  allow  for 
wigs  and  hairpieces  for  conditions  other 
than  alopecia.  No  changes  were  made 
based  on  this  comment.  38  U.S.C.  1713 
requires  that  CHAMPVA  benefits  be 
subject  to  the  same  or  similar 
limitations  as  medical  care  furnished  to 
Department  of  Defense  dependents 
through  the  CHAMPUS/TRICARE 
program.  In  accordance  with  section  744 
of  Public  Law  96-527,  CHAMPUS/ 
TRICARE  wig  and  hairpiece  benefits  are 


specifically  limited  to  alopecia  resulting 
from  treatment  of  malignant  disease. 

The  exclusion  at  §  17.272(46)  of 
service  or  advice  rendered  by  telephone 
or  telephonic  device  with  the  exception 
of  cardiac  pacemaker  monitoring  was 
suggested  as  presenting  a  roadblock  to 
cost-saving  technology.  For  the  same 
reason,  the  commenter  also  objected  to 
the  exclusion  at  §  17.272(75)  of  services 
performed  when  a  patient  is  not 
physically  present.  These  exclusions 
promote  a  quality  of  care  standard  that 
is  established  for  diagnosis  and 
treatment  through  face-to-face  contact 
between  a  provider  and  patient.  For  this 
reason,  no  changes  are  made  to 
§  17.272(75).  However,  we  do  recognize 
that  remote  monitoring  can  be  an 
efficient  alternative  to  certain  outpatient 
hospital  or  physician  office  visits. 
Additionally,  CHAMPUS/TRICARE  has 
recently  revised  their  regulations  on  this 
issue  to  allow  for  remote  monitoring 
under  specific  cimunstances.  As 
CHAMPVA  is  to  be  administered  in  a 
similar  manner,  the  final  rule  was 
modified  to  include  the  applicable 
criteria  to  consider  an  exception  to  the 
exclusion  cited  under  §  17.272(46]  for 
services  rendered  by  telephone. 

It  was  recommended  that  the 
exclusion  of  benefits  for  autopsy  and 
post-mortem  examinations  found  at 
§  17.272(53)  be  eliminated.  The 
commenter  stated  that  accrediting 
bodies  look  at  autopsy  rates  as  a  quality 
assurance  measure.  Although  quality 
assurance  is  important,  the  CHAMPVA 
program  was  established  to  provide 
healthcare  benefits.  Autopsies  and  post- 
mortem examinations  do  not  come 
within  the  scope  of  a  healthcare  benefit. 
For  this  reason,  no  change  was  made  to 
the  regulation. 

One  comment  asserted  that  limiting 
immunotherapy  for  malignant  diseases 
to  Stage  A  and  Stage  O  of  the  bladder 
under  §  17.272(73)  was  too  restrictive  as 
there  are  some  promising  treatments 
being  researched.  No  change  was  made 
based  on  this  comment.  CHAMPVA 
benefits  do  not  include  coverage  for 
treatments  that  are  experimental  or 
investigational  and  the  stated  exclusion 
is  consistent  with  CHAMPUS/TRICARE 
policy. 

A  commenter  suggested  that  the 
exclusion  of  medical  photography  at 
§  17.272(76)  is  inappropriate  as  it  is  a 
procedure  utilized  by  dermatologists  to 
document  skin  disease  progression. 
Medical  photography,  however,  is  not 
considered  medically  essential  for  the 
treatment  of  skin  diseases  and, 
therefore,  no  change  was  made  based  on 
this  comment. 

A  recommendation  was  made  to 
modify  the  exclusion  of  dermabrasion  at 


§  17.272(84)  to  allow  for  treatment 
related  to  premalignant  changes  or  for 
patients  who  are  allergic  to  5- 
fluorouracil.  Although  dermabrasion  is 
not  a  covered  benefit  in  the  cases  cited 
by  the  commenter,  it  is  a  benefit  under 
limited  circumstances.  Coverage  may  be 
extended  following  authorized 
reconstructive  or  plastic  surgery  if  it  is 
required  to  restore  body  form  or  revise 
disfiguring  and  extensive  scars  resulting 
bom  neoplastic  surgery.  As  a  result,  the 
language  relating  to  this  exclusion  has 
been  modified. 

Subsequent  to  the  publication  of  the 
proposed  regulations  for  the  Civilian 
Health  and  Medical  Program  of  the 
Department  of  Veterans  Affairs 
(CHAMPVA),  the  name  of  the 
administrating  organization  for  the 
Program  was  dianged  from  CHAMPVA 
Center  to  the  Health  Administration 
Center.  As  a  result,  a  modification  to  38 
CFR  17.270,  General  Provisions,  has 
been  made  to  reflect  this  change. 

Additional  changes  were  made  to  the 
final  rule  for  purposes  of  clarification  as 
well  as  standardization  with  other  VA 
programs  for  dependents.  These 
changes,  which  expand  benefits 
available  under  CHAMPVA,  are 
described  below. 

A  note  was  added  to  38  CFR  17.271 
clarifying  that  eligibility  criteria  specific 
to  dependency  and  indemnity  are  not 
applicable  to  CHAMPVA  eligibility 
determinations. 

Consistent  with  CHAMPUS/TRICARE 
policy,  wheelchair  lifts  were  removed  as 
an  excluded  benefit  bom  §  17.272(a). 

Consistent  with  CHAMPUS/TRICARE 
pohcy,  the  exception  to  excluded 
coverage  of  shoes  and  inserts  in 
§  17.272(a)(45)  was  modified  to  include 
medically  necessary  therapeutic  shoes 
and  inserts  for  diabetics  as  a  covered 
benefit. 

Preauthorization  for  durable  medical 
equipment  detailed  in  §  17.273(a)(5)  was 
clarified  to  note  that  the  requirement  is 
applicable  to  rentals  and  piuchases. 

For  clarification,  §  17.274,  Cost 
Sharing,  was  modified  from  "With  the 
exception  of  services  obtained  directly 
bom  VA  medical  facilities  *   *   *"  to 
"With  the  exception  of  services 
obtained  directly  through  VA  medical 
facilities*  *  *"  This  modification  was 
made  to  clarify  that  cost-sharing  is  not 
required  for  services  that  are  provided 
by  VA,  whether  directly,  through 
sharing  agreements  or  through  services 
provided  by  the  VA's  Consolidated  Mail 
Outpatient  Pharmacy.  In  these  cases  the 
services  are  an  extension  of  VA  services 
although  a  physical  examination  within 
the  VA  may  not  occur. 

The  proposed  regulations  provided 
that  if  there  were  disagreement  with  a 
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determination  concerning  covered 
services  or  calculation  of  benefits,  a 
request  for  reconsideration  may  be 
submitted  within  one  year  of  the  initial 
determination.  If  there  continues  to  be 
disagreement  with  the  reconsideration 
decision,  a  request  for  written  review 
may  be  made  to  the  Center  Director 
within  30  days.  The  final  rule  has  been 
changed  from  allowing  30  days  to 
submit  the  request  for  review  to  the 
Center  Director  to  90  days.  This  action 
provides  consistency  in  the 
reconsideration  procediu^s  between 
CHAMPVA  and  other  VA  health  benefit 
programs  for  dependents. 
In  addition  to  the  above 
modifications,  three  Public  Laws  were 
enacted  which  impact  the  proposed 
regulations.  As  noted  earlier,  under  the 
provisions  of  38  U.S.C.  1713,  the 
CHAMPVA  program  is  to  provide  the 
same/similar  benefits  as  those  provided 
under  CHAMPUS.  The  Public  Laws 
expand  available  benefits  under 
CHAMPUS/TRICARE.  Accordingly,  we 
are  making  these  same  changes  to  the 
CHAMPVA  regulations. 

Public  Uw  103-322,  section  230202, 
effective  September  13, 1994,  states  that, 
notwithstanding  any  other  law,  if  a 
Federal  program  or  Federally  financed 
State  or  local  program  would  otherwise 
pay  benefits  which  are  also  available 
under  an  eligible  crime  victim 
compensation  plan,  (1)  such  crime 
compensation  program  must  not  pay 
that  compensation;  and  (2)  the  other 
program  must  make  its  payments 
without  regard  to  the  existence  of  the 
crime  victim  compensation  program. 
This  provision,  therefore,  mandates  that 
CHAMPVA  assume  primary  payer  status 
to  State  Victims  of  Crime  Compensation 
Programs.  As  a  resuh,  the  final  rule  at 
§  17.272(a)(3}  has  been  modified  to 
indicate  that  CHAMPVA  is  the  primary 
payer  when  benefits  are  also  available 
through  the  State  Victims  of  Crime 
Compensation  Program. 

PuDlic  Law  103-337,  section  705, 
enacted  October  5, 1994,  added  voice 
prostheses  to  the  benefits  available 
under  CHAMPUS/TRICARE.  38  U.S.C. 
1713  requires  that  CHAMPVA  benefits 
be  subject  to  the  same  or  similar 
limitations  as  medical  care  furnished  to 
Department  of  Defense  dependents 
through  the  CHAMPUS/TRICARE 
program.  As  a  result,  the  regulations  at 
§  17.272(a)(44)  were  modified  to  include 
voice  prostheses  as  a  covered  benefit. 

Public  Law  104-106,  section  701, 
enacted  February  10, 1996,  expands 
pediatric  coverage  under  the 
CHAMPUS/TRICARE  program. 
Previously,  coverage  for  well-baby  visits 
and  ynmunizations  was  provided  to 
children  up  to  age  two.  With  the 


enactment  of  the  Public  Law,  this 
coverage  was  extended  for  children  up 
to  age  six.  As  38  U.S.C.  1713  requires 
that  CHAMPVA  benefits  be  subject  to 
the  same  or  similar  limitations  as 
medical  benefits  furnished  to 
Department  of  Defense  dependents 
through  the  CHAMPUS/TRICARE 
program,  the  regulations  at 
§  17.272(a)(31)(i)  were  modified  to 
provide  for  well  child  care  up  to  age  six. 

This  final  rule  has  been  reviewed  by 
0MB  under  Executive  Order  12866. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  These 
amendments  would  not  cause 
significant  economic  impact  on 
healthcare  providers,  suppliers,  or 
entities  since  only  a  small  portion  of 
their  business  concerns  CHAMPVA 
beneficiaries.  The  final  rule  would 
mostly  impact  individuals  who  are  VA 
beneficiaries.  Piu-suant  to  5  U.S.C. 
605(b),  these  amendments  are  exempt 
from  the  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
§§  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  niunbers  are  64.009, 
64.010,  64.011. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts,  Grant  programs — health, 
Grants  programs — veterans,  Health  care, 
Heahh  facilities.  Health  professions, 
Health  records.  Homeless,  Medical  and 
dental  schools.  Medical  devices. 
Medical  research,  Mental  health 
programs.  Nursing  home  care, 
Philippines,  Reporting  and  record- 
keeping requirements,  Scholarships  and 
fellowships.  Travel  and  transportation 
expenses,  Veterans. 

Approved:  May  8, 1998. 
Togo  D.  West,  Jr., 

Secretary. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  17  is  amended  as 
follows: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501, 1721,  unless 
otherwise  noted. 

$17.84    [Removed] 

2.  Section  17.84  is  removed. 


3.  A  new  center  heading  and 
§§  17.270  through  17.278  are  added  to 
read  as  follows: 

Civilian  Health  and  Medical  Program  of 
the  Department  of  Veterans  A£Pairs 
(CHAMPVA)— Medical  Care  for 
Survivors  and  Dependents  of  Certain 
Veterans 

Sec. 

17.270  General  provisions. 

17.271  Eligibility. 

17.272  Benefit  limitations/exclusions. 

17.273  Preauthorization. 

17.274  Cost  sharing. 

17.275  Claim  filing  deadline. 

17.276  Appeal/review  process. 

17.277  Third  party  liability/medical  care 
cost  recovery. 

17.278  Confidentiality  of  records. 

$17,270    General  provisions. 

(a)  CHAMPVA  is  the  Civilian  Health 
and  Medical  Program  of  the  Department 
of  Veterans  Affairs  and  is  administered 
by  the  Health  Administration  Center, 
Denver,  Colorado.  Pursuant  to  38  U.S.C. 
1713,  VA  is  authorized  to  provide 
medical  care  in  the  same  or  similar 
manner  and  subject  to  the  same  or 
similar  limitations  as  medical  care 
furnished  to  certain  dependents  and 
survivors  of  active  duty  and  retired 
members  of  the  Armed  Forces.  The 
CHAMPVA  program  is  designed  to 
accomplish  this  purpose.  Under 
CHAMPVA,  VA  shares  the  cost  of 
medically  necessary  services  and 
supplies  for  eligible  beneficiaries  as  set 
forth  in  §§  17.271  through  17.278. 

(b)  For  purposes  of  this  section,  the 
definitions  of  "child,"  "service- 
connected  condition/disability,"- 
"spouse,"  and  "surviving  spouse"  must 
be  those  set  forth  further  in  38  U.S.C. 
101.  The  term  "fiscal"  year  refers  to 
October  1,  through  September  30. 

(Authority:  38  U.S.C.  1713) 

$17,271    Eligibility.  _ 

(a)  The  following  persons  are  eligible 
for  CHAMPVA  benefits  provided  that 
they  are  not  eligible  for  CHAMPUS/ 
TRICARE  or  Medicare  Part  A  (except  as 
noted  in  §17.271). 

(1)  The  spouse  or  child  of  a  veteran 
who  has  been  adjudicated  by  VA  as 
having  a  permanent  and  total  service- 
connected  disability; 

(2)  The  siuviving  spouse  or  child  of 
a  veteran  who  died  as  a  result  of  an 
adjudicated  service-connected 
condition(s);  or  who  at  the  time  of  death 
was  adjudicated  permanently  and 
totally  disabled  from  a  service- 
connected  condition(s); 

(3)  The  surviving  spouse  or  child  of 
a  person  who  died  on  active  military 
service  and  in  the  line  of  duty  and  not 
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due  to  such  person's  own  misconduct; 
and 

(4)  An  eligible  child  who  is  pursuing 
a  full-time  course  of  instruction 
approved  imder  38  U.S.C.  Chapter  36, 
and  who  incurs  a  disabling  illness  or 
injiuy  while  pursuing  such  course 
(between  terms,  semesters  or  quarters; 
or  during  a  vacation  or  holiday  period) 
that  is  not  the  result  of  his  or  her  own 
willful  misconduct  and  that  results  in 
the  inability  to  continue  or  resume  the 
chosen  program  of  education  must 
remain  eligible  for  medical  care  until: 

(i)  The  end  of  the  six-month  period 
beginning  on  the  date  the  disability  is 
removed;  or 

(ii)  The  end  of  the  two-year  period 
beginning  on  the  date  of  the  onset  of  the 
disability;  or 

(iii)  The  twenty-third  birthday  of  the 
child,  whichever  occurs  first. 

(Authority:  38  U.S.C.  1713) 

(b)  Persons  who  lose  eligibility  for 
CHAMPVA  by  becoming  potentially 
eligible  for  Medicare  Part  A  as  a  result 
of  reaching  age  65  or  who  qualify  for 
Medicare  Part  A  benefits  on  the  basis  of 
a  disability,  including  end  stage  renal 
disease,  may  re-establish  CHAMPVA 
eligibility  by  submitting  documentation 
from  the  Social  Seciu-ity  Administration 
(SSA)  certifying  their  non-entitlement  to 
or  exhaustion  of  Medicare  Part  A 
benefits.  Persons  under  age  65  who  are 
enrolled  in  both  Medicare  Part  A  and  B 
may  become  potentially  eligible  for 
CHAMPVA  as  a  secondary  payer  to 
Medicare.  In  cases  where  CHAMPVA 
eligibility  is  restored  upon  exhaustion  of 
Medicare  benefits,  CHAMPVA  coverage 
will  extend  even  during  subsequent 
periods  of  Medicare  eligibility.  When 
both  CHAMPVA  and  Medicare 
eligibility  exist,  CHAMPVA  must  be  the 
secondary  payer. 

(Authority:  38  U.S.C.  1713(d)) 

Note  to  $17,271:  Eligibility  criteria  specific 
to  Dependency  and  Indemnity  Compensation 
(DIG)  benefits  are  not  applicable  to 
CHAMPVA  eligibility  determinations. 

$  17.272    Benefits  limitations/exclusions. 

(a)  Benefits  cover  allowable  expenses 
for  medical  services  and  supplies  that 
are  medically  necessary  and  appropriate 
for  the  treatment  of  a  condition  and  that 
are  not  specifically  excluded  from 
program  coverage.  Covered  benefits  may 
have  limitations.  The  fact  that  a 
physician  may  prescribe,  order, 
recommend,  or  approve  a  service  or 
supply  does  not,  of  itself,  make  it 
medically  necessary  or  make  the  charge 
an  allowable  expense,  even  though  it  is 
not  listed  specifically  as  an  exclusion. 
The  following  are  specifically  excluded 
from  program  coverage: 


(1)  Services,  procedures  or  supplies 
for  which  the  beneficiary  has  no  legal 
obligation  to  pay,  or  for  which  no  charge 
would  be  made  in  the  absence  of 
coverage  imder  a  health  benefits  plan. 

(2)  Services  and  supplies  required  as 
a  result  of  an  occupational  disease  or 
injury  for  which  benefits  are  payable 
under  workers'  compensation  or  similar 
protection  plan  (whether  or  not  such 
benefits  have  been  applied  for  or  paid) 
except  when  such  benefits  are 
exhausted  and  are  otherwise  not 
excluded  from  CHAMPVA  coverage. 

(3)  Services  and  supplies  that  are  paid 
directly  or  indirectly  by  a  local.  State  or 
Federal  government  agency  (Medicaid 
excluded),  including  court-ordered 
treatment.  In  the  case  of  the  following 
exceptions,  CHAMPVA  assumes 
primary  payer  status: 

(i)  Medicaid. 

(ii)  State  Victims  of  Crime 
Compensation  Programs. 

(4)  Services  and  supplies  that  are  not 
medically  or  psychologically  necessary 
for  the  diagnosis  or  treatment  of  a 
covered  condition  (including  mental 
disorder)  or  injury. 

(5)  Radiology,  laboratory,  and 
pathological  services  and  machine 
diagnostic  testing  not  related  to  a 
specific  illness  or  injury  or  a  definitive 
set  of  symptoms. 

(6)  Services  and  supplies  above  the 
appropriate  level  required  to  provide 
necessary  medical  care. 

(7)  Services  and  supplies  related  to  an 
inpatient  admission  primarily  to 
perform  diagnostic  tests,  examinations, 
and  procedures  that  could  have  been 
and  are  performed  routinely  on  an 
outpatient  basis. 

(8)  Postpartum  inpatient  stay  of  a 
mother  for  purposes  of  staying  with  the 
newborn  infant  (primarily  for  the 
purpose  of  breast  feeding  the  infant) 
when  the  infant  (but  not  the  mother) 
requires  the  extended  stay;  or  continued 
inpatient  stay  of  a  newborn  infant 
primarily  for  purposes  of  remaining 
with  the  mother  when  the  mother  (but 
not  the  newborn  infant)  requires 
extended  postpartum  inpatient  stay. 

(9)  Therapeutic  absences  &t)m  an 
inpatient  facility  or  residential 
treatment  center  (RTC). 

(10)  Custodial  care. 

(11)  Inpatient  stays  priiharily  for 
domiciliary  care  purposes. 

(12)  Inpatient  stays  primarily  for  rest 
or  rest  cures. 

(13)  Services  and  supplies  provided 
as  a  part  of,  or  under,  a  scientific  or 
medical  study,  grant,  or  research 
program. 

(14)  Services  and  supplies  not 
provided  in  accordance  with  accepted 
professional  medical  standards  or 


related  to  experimental  or 
investigational  procedures  or  treatment 
regimens. 

(15)  Services  or  supplies  prescribed  or 
provided  by  a  member  of  the 
beneficiary's  immediate  family,  or  a 
person  living  in  the  beneficiary's  or 
sponsor's  household. 

(16)  Services  and  supplies  that  are  (or 
are  eligible  to  be)  payable  under  another 
medical  insurance  or  program,  either 
private  or  governmental,  such  as 
coverage  through  employment  or 
Medicare. 

(17)  Services  or  supplies  subject  to 
preauthorization  (see  §  17.273)  that  were 
obtained  without  the  required 
preauthorization;  and  services  and 
supplies  that  were  not  provided 
according  to  the  terms  of  the 
preauthorization. 

(18)  Inpatient  stays  primarily  to 
control  or  detain  a  runaway  child, 
whether  or  not  admission  is  to  an 
authorized  institution. 

(19)  Services  and  supplies  (to  include 
prescription  medications)  in  connection 
with  cosmetic  surgery  which  is 
performed  to  primarily  improve 
physical  appearance  or  for 
psychological  purposes  or  to  restore 
form  without  correcting  or  materially 
improving  a  bodily  function. 

(20)  Electrolysis. 

(21)  Dental  care  with  the  following 
exceptions: 

(i)  Dental  care  that  is  medically 
necessary  in  the  treatment  of  an 
otherwise  covered  medical  condition,  is 
an  integral  part  of  the  treatment  of  such 
medical  condition,  and  is  essential  to 
the  control  of  the  primary  medical 
condition. 

(ii)  Dental  care  required  in 
preparation  for,  or  as  a  result  of, 
radiation  therapy  for  oral  or  facial 
cancer. 

(iii)  Gingival  Hyperplasia. 

(iv)  Loss  of  jaw  substance  due  to 
direct  trauma  to  the  jaw  or  due  to 
treatment  of  neoplasm. 

(v)  Intraoral  abscess  when  it  extends 
bevond  the  dental  alveolus. 

(vi)  Extraoral  abscess. 

(vii)  Cellulitis  and  osteitis  which  is 
clearly  exacerbating  and  directly 
affecting  a  medical  condition  currently 
under  treatment. 

(viii)  Repair  of  fractiu«,  dislocation, 
and  other  injuries  of  the  jaw,  to  include 
removal  of  teeth  and  tooth  fi^gments 
only  when  such  removal  is  incidental  to 
the  repair  of  the  jaw. 

(ix)  Treatment  for  stabilization  of 
myofascial  pain  dysfunction  syndrome, 
also  referred  to  as  temporomandibular 
joint  (TMJ)  syndrome.  Authorization  is 
limited  to  initial  radiographs,  up  to  four 
office  visits,  and  the  construction  of  an 
occlusal  splint. 
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(x)  Total  or  complete  ankyloglossia. 

(xi)  Adjunctive  dental  ana 
orthodontic  support  for  cleft  palate. 

(xii)  Prosthetic  replacement  of  jaw 
due  to  trauma  or  cancer. 

(22)  Nonsurgical  treatment  of  obesity 
or  morbid  obesity  for  dietary  control  or 
weight  reduction  (with  the  exception  of 
gastric  bypass,  gastric  stapling,  or 
gastroplasty  procedures  in  connection 
with  morbid  obesity  when  determined 
to  be  medically  necessary)  including 
prescription  medications. 

(23)  Services  and  supplies  related  to 
transsexualism  or  other  similar 
conditions  such  as  gender  dysphoria 
(including,  but  not  limited  to,  intersex 
surgery  and  psychotherapy,  except  for 
ambiguous  genitalia  which  was 
documented  to  be  present  at  birth). 

(24)  Sex  therapy,  sexual  advice, 
sexual  counseling,  sex  behavior 
modification,  psychotherapy  for  mental 
disorders  involving  sexual  deviations 
(e.g.,  transvestic  fetish),  or  other  similar 
services,  and  any  supplies  provided  in 
connection  with  therapy  for  sexual 
dysfunctions  or  inadequacies. 

(25)  Removal  of  corns  or  calluses  or 
trimming  of  toenails  and  other  routine 
foot  care  services,  except  those  required 
as  a  result  of  a  diagnosed  systemic 
medical  disease  affecting  the  lower 
limbs,  such  as  severe  diabetes. 

(26)  Services  and  supplies,  to  include 
psychological  testing,  provided  in 
connection  with  a  specific 
developmental  disorder.  The  following 
exception  applies:  Diagnostic  and 
evaluative  services  required  to  arrive  at 
a  dinierential  diagnosis  for  an  otherwise 
eligible  child  unless  the  state  is  required 
to  provide  those  services  under  Public 
Law  94-142,  Education  for  All 
Handicapped  Children  Act  of  1975  as 
amended,  see  20  U.S.C.  chapter  33. 

(27)  Siugery  to  reverse  voluntary 
surgical  sterilization  procedures. 

(28)  Services  and  supplies  related  to 
artificial  insemination  (including  semen 
donors  and  semen  banks),  in  vitro 
fertilization,  gamete  intrafallopian 
transfer  and  all  other  noncoital 
reproductive  technologies. 

(29)  Nonprescription  contraceptives. 

(30)  Diagnostic  tests  to  estabUsh 
paternity  of  a  child;  or  tests  to 
determine  sex  of  an  unborn  child. 

(31)  Preventive  care  (such  as  routine, 
annual,  or  employment-requested 
physical  examinations;  routine 
screening  procedures;  and 
immunizations).  The  following 
exceptions  apply: 

(i)  Well-child  care  from  birth  to  age 
six.  Periodic  health  examinations 
designed  for  prevention,  early  detection, 
and  treatment  of  clisease  are  covered  to 
include  screening  procediues, 


immunizations,  and  risk  coimseling. 
The  following  services  are  payable 
when  reqxiired  as  part  of  a  well-child 
care  program  and  when  rendered  by  the 
attending  pediatrician,  family 
physician,  or  a  pediatric  niu-se 
practitioner. 

(A)  Newborn  examination,  heredity 
and  metabolic  screening,  and  newborn 
circumcision. 

(B)  Periodic  health  supervision  visits 
intended  to  promote  optimal  health  for 
infants  and  children  to  include  the 
following  services: 

(1)  History  and  physical  examination. 

(2)  Vision,  hearing,  and  dental 
screening. 

[3]  Developmental  appraisal  to 
include  body  measurement. 

(4)  Immunizations  as  recommended 
by  the  Centers  for  Disease  Control  (CDC) 
and  Prevention  Advisory  Committee  on 
Immunization  Practices. 

(5)  Pediatric  blood  lead  level  test. 

(6)  Tuberculosis  screening. 

(7)  Blood  pressure  screening. 

(a)  Measurement  of  hemoglobin  and 
hematocrit  for  anemia. 
(9)  Urinalysis. 

(C)  Additional  services  or  visits 
required  because  of  specific  findings  or 
because  the  particular  circumstances  of 
the  individual  case  are  covered  if 
medically  necessary  and  otherwise 
authorized  for  benefits  under 
CHAMPVA. 

(ii)  Rabies  vaccine  following  an 
animal  bite. 

(iii)  Tetanus  vaccine  following  an 
accidental  injury. 

(iv)  Rh  immune  globulin. 

(v)  Pap  smears. 

(vi)  Mammography  tests. 

(vii)  Genetic  testing  and  counseling 
determined  to  be  medically  necessary. 

(viii)  Chromosome  analysis  in  cases  of 
habitual  abortion  or  infertility. 

(ix)  Gamma  globulin. 

(32)  Chiropractic  and  naturopathic 
services. 

(33)  Coimseling  services  that  are  not 
medically  necessary  in  the  treatment  of 
a  diagnosed  medical  condition  (such  as 
educational  coimseling;  vocational 
counseling;  and  counseling  for 
socioeconomic  purposes,  stress 
management,  life  s^le  modification, 
etc.). 

(34)  Acupuncture,  whether  used  as  a 
therapeutic  agent  or  as  an  anesthetic. 

(35)  Hair  transplants,  wigs,  or 
hairpieces,  except  that  benefits  may  be 
extended  for  one  wig  or  hairpiece  per 
beneficiary  (lifetime  maximum)  when 
the  attending  physician  certifies  that 
alopecia  has  resulted  from  treatment  of 
malignant  disease  and  the  beneficiary 
certifies  that  a  wig  or  hairpiece  has  not 
been  obtained  previously  through  the 


U.S.  Government  (including  the 
Department  of  Veterans  Affairs).  The 
wig  or  hairpiece  benefit  does  not 
include  coverage  for  the  following: 

(i)  "Maintenance,  wig  or  hairpiece 
supplies,  or  replacement  of  the  wig  or 
hairpiece. 

(ii)  Hair  transplant  or  any  other 
surgical  procedure  involving  the 
attachment  of  hair  or  a  wig  or  hairpiece 
to  the  scalp. 

(iii)  Any  diagnostic  or  therapeutic 
method  or  supply  intended  to  encourage 
hair  growth. 

(36)  Self-help,  academic  education  or 
vocational  training  services  and 
supplies. 

(37)  Exercise  equipment,  spas, 
whirlpools,  hot  tubs,  swimming  pools, 
health  club  membership  or  other  such 
charges  or  items. 

(38)  General  exercise  programs,  even 
if  recommended  by  a  physician. 

(39)  Services  of  an  audfiologist  or 
speech  therapist,  except  when 
prescribed  by  a  physician  and  rendered 
as  a  part  of  treatment  addressed  to  the 
physical  defect  itself  and  not  to  any 
educational  or  occupational  deficit. 

(40)  Eye  exercises  or  visual  training 
(orthoptics). 

(41)  Eye  and  hearing  examinations 
except  when  rendered  in  connection 
with  medical  .or  surgical  treatment  of  a 
covered  illness  or  injury  or  in 
connection  with  well-child  care. 

(42)  Eyeglasses,  spectacles,  contact 
lenses,  or  other  optical  devices  with  the 
following  exceptions: 

(i)  When  necessary  to  perform  the 
function  of  the  human  lens,  lost  as  a 
result  of  intraocular  surgery,  ocular 
injury  or  congenital  absence. 

(ii)  Pinhole  glasses  prescribed  for  use 
after  surgery  for  detached  retina. 

(iii)  Lenses  prescribed  as  "treatment" 
instead  of  surgery  for  the  following 
conditions: 

(A)  Contact  lenses  used  for  treatment 
of  infantile  glaucoma. 

(B)  Corneal  or  scleral  lenses 
prescribed  in  connection  with  treatment 
ofkeratoconus. 

(C)  Scleral  lenses  prescribed  to  retain 
moisture  when  normal  tearing  is  not 
present  or  is  inadequate. 

(D)  Corneal  orscleral  lenses 
prescribed  to  reduce  a  corneal 
irregularity  other  than  astigmatism. 

(iv)  The  specified  benefits  are  limited 
to  one  set  of  lenses  related  to  one 
qualifying  eye  condition  as  set  forth  in 
paragraphs  (a)(42)(iii)(A)  through  (D)  of 
this  section.  If  there  is  a  prescription 
change  requiring  a  new  set  of  lenses,  but 
still  related  to  the  qualifying  eye 
condition,  benefits  may  be  extended  for 
a  second  set  of  lenses,  subject  to 
medical  review. 
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(43)  Hearing  aids  or  other  auditory 
sensory  enhancing  devices. 

(44)  Prostheses  with  the  following 
exceptions: 

(i)  Artificial  limbs. 

(ii)  Voice  prostheses. 

(iii)  Eyes. 

(iv)  Items  surgically  inserted  in  the 
body  as  an  integral  part  of  a  surgical 
procedure. 

(v)  Dental  prostheses  specifically 
required  in  connection  with  otherwise 
covered  orthodontia  directly  related  to 
the  surgical  correction  of  a  cleft  palate 
anomaly. 

(45)  Orthopedic  shoes,  arch  supports, 
shoe  inserts,  and  other  supportive 
devices  for  the  feet,  including  special 
ordered,  custom-made  built-up  shoes,  or 
regular  shoes  later  built  up  with  the 
following  exceptions: 

(i)  Shoes  that  are  an  integral  part  of  ui 
orthopedic  brace,  and  which  cannot  be 
used  separately  from  the  brace. 

(ii)  Extra-depth  shoes  with  inserts  or 
custom  molded  shoes  with  inserts  for 
individuals  with  diabetes. 

(46)  Services  or  advice  rendered  by 
telephone  are  excluded  except  that  a 
diagnostic  or  monitoring  procedure 
which  incorporates  electronic 
transmission  of  data  or  remote  detection 
and  measurement  of  a  condition, 
activity,  or  function  (biotelemetry)  is 
covered  when: 

(i)  The  procedure,  without  electronic 
data  transmission,  is  a  covered  benefit; 
and 

(ii)  The  addition  of  electronic  data 
transmission  or  biotelemetry  improves 
the  management  of  a  clinical  condition 
in  defined  circumstances;  and 

(iii)  The  electronic  data  or 
biotelemetry  device  has  been  classified 
by  the  U.S.  Food  and  Drug 
Administration,  either  separately  or  as 
part  of  a  system,  for  use  consistent  with 
the  medical  condition  and  clinical 
management  of  such  condition. 

(47)  Air  conditioners,  humidifiers, 
dehumidifiers.  and  purifiers. 

(48)  Elevators. 

(49)  Alterations  to  living  spaces  or 
permanent  features  attached  thereto, 
even  when  necessary  to  accommodate 
installation  of  covered  durable  medical 
equipment  or  to  facilitate  entrance  or 
exif. 

(50)  Items  of  clothing,  even  if  required 
by  virtue  of  an  allergy  (such  as  cotton 
fabric  versus  synthetic  fabric  and 
vegetable-dyed  shoes). 

(51)  Food,  food  substitutes,  vitamins 
or  other  nutritional  supplements, 
including  those  related  to  prenatal  care 
for  a  home  patient  whose  condition 
permits  oral  feeding. 

(52)  Enuretic  (bed-wetting)  devices; 
enuretic  conditioning  programs. 


(53)  Autopsy  and  post-mortem 
examinations. 

(54)  All  camping,  even  when 
organized  for  a  specific  therapeutic 
purpose  (such  as  diabetic  camp  or  a 
camp  for  emotionally  disturbed 
children),  or  when  offered  as  a  part  of 
an  otherwise  covered  treatment  plan. 

(55)  Housekeeping,  homemaker,  or 
attendant  services,  including  a  sitter  or 
companion. 

(56)  Personal  comfort  or  convenience 
items,  such  as  beauty  and  barber 
services,  radio,  television,  and 
telephone. 

(57)  Smoking  cessation  services  and 
supplies. 

(58)  Megavitamin  psychiatric  therapy; 
orthomolecular  psychiatric  therapy. 

(59)  All  transportation  except  for 
specialized  U-ans{>ortation  with  life 
sustaining  equipment,  when  medically 
required  for  the  treatment  of  a  covered 
condition. 

(60)  Inpatient  mental  health  services 
in  excess  of  30  days  in  any  fiscal  year 
(or  in  an  admission),  in  the  case  of  a 
patient  nineteen  years  of  age  or  older;  45 
days  in  any  fiscal  year  (or  in  an 
admission),  in  the  case  of  a  patient 
under  19  years  of  age;  or  150  days  of 
residential  treatment  care  in  any  fiscal 
year  (or  in  an  admission)  unless  a 
waiver  for  extended  coverage  is  granted 
in  advance. 

(61)  Outpatient  mental  health  services 
in  excess  of  23  visits  in  a  fiscal  year 
unless  a  waiver  for  extended  coverage  is 
granted  in  advance. 

(62)  Instituticmal  services  for  partial 
hospitalization  in  excess  of  60  treatment 
days  in  any  fiscal  year  (or  in  an 
admission)  unless  a  waiver  for  extended 
coverage  is  granted  in  advance. 

(63)  Detoxification  in  a  hospital 
setting  or  rehabilitation  facility  in 
excess  of  seven  days. 

(64)  Outpatient  substance  abuse 
services  in  excess  of  60  visits  during  a 
benefit  period.  A  benefit  period  begins 
with  the  first  date  of  covered  service 
and  ends  365  days  later. 

(65)  Family  therapy  for  substance 
abuse  in  excess  of  15  visits  during  a 
benefit  period.  A  benefit  period  begins 
with  the  first  date  of  covered  service 
and  ends  365  days  later. 

(66)  Services  that  are  provided  to  a 
beneficiary  who  is  referred  to  a  provider 
of  such  services  by  a  provider  who  has 
an  economic  interest  in  the  facility  to 
which  the  patient  is  referred,  unless  a 
waiver  is  granted. 

(67)  Abortion  except  when  a 
physician  certifies  that  the  life  of  the 
mother  would  be  endangered  if  the  fetus 
were  carried  to  term. 

(68)  Abortion  counseling. 

(69)  Aversion  therapy. 


(70)  Rental  or  purchase  of  biofeedback 
equipment. 

(71)  Biofeedback  therapy  for  treatment 
of  ordinary  muscle  tension  states 
(including  tension  headaches)  or  for 
psychosomatic  conditions. 

(72)  Drug  maintenance  programs 
where  one  addictive  drug  is  substituted 
for  another,  such  as  methadone 
substituted  for  heroin. 

(73)  Immunotherapy  for  malignant 
diseases  except  for  treatment  of  Stage  O 
and  Stage  A  carcinoma  of  the  bladder. 

(74)  Services  and  supplies  provided 
by  other  than  a  hospital,  such  as 
nonskilled  nursing  homes,  intermediate 
care  facilities,  halfway  houses,  homes 
for  the  aged,  or  other  institutions  of 
similar  purpose. 

(75)  Services  performed  when  the 
patient  is  not  physically  present. 

(76)  Medical  pnotography. 

(77)  Special  tutoring. 

(78)  Surgery  for  psychological 
reasons. 

(79)  Treatment  of  premenstrual 
syndrome  (PMS). 

(80)  Medications  not  requiring  a 
prescription,  except  for  insulin  and 
related  diabetic  testing  supplies  and 
syringes. 

(8ll  Thermography. 

(82)  Removal  of  tattoos. 

(83)  Penile  implant/testicular 
prosthesis  procedures  and  related 
supplies  for  psychological  impotence. 

(84)  Dermabrasion  of  the  face  except 
in  those  cases  where  coverage  has  been 
authorized  for  reconstructive  or  plastic 
surgery  required  to  restore  body  form 
following  an  accidental  injury  or  to 
revise  disfiguring  and  extensive  scars 
resulting  bom  neoplastic  surgery. 

(85)  Cnemical  peeling  fm  facial 
wrinkles. 

(86)  Panniculectomy,  body  sculpting 
procedures. 

(b)  CHAMPVA-determined  allowable 
amount. 

(1)  The  term  allowable  amount  is  the 
maximum  CHAMPVA-determined  level 
of  payment  to  a  hospital  cm-  other 
authwized  institutional  provider,  a 
physician  or  other  authorized 
individual  professional  provider,  or 
other  authorized  provider  for  covered 
services.  The  CHAMPVA-allowable 
amount  is  determined  prior  to  cost 
sharing  and  the  application  of 
deductibles  and/or  other  health 
insurance. 

(2)  A  Medicare-participating  hospital 
must  accept  the  CHAMPVA-determined 
allowable  amount  for  inpatient  services 
as  payment-in-full.  (Reference  42  CFR 
parts  489  and  1003). 

(3}  An  authorized  provider  of  covered 
medical  services  or  supplies  must 
accept  the  CHAMPVA-determined 
allowable  amount  as  payment-in-full. 
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(4)  A  provider  who  has  collected  and 
not  made  appropriate  refund,  or 
attempts  to  collect  from  the  beneficiary, 
any  amount  in  excess  of  the  CHAMPVA- 
determined  allowable  amount  may  be 
subject  to  exclusion  from  Federal 
benefit  programs.     _ 
(Authority:  38  U.S.C.  1713) 
$17,273    Praauthorliatlon. 

Preauthorization  or  advance  approval 
is  required  for  any  of  the  following: 

(a)  Non-emergent  inpatient  mental 
health  and  substance  abuse  care 
including  admission  of  emotionally 
disturbed  children  and  adolescents  to 
residential  treatment  centers. 

(b)  All  admissions  to  a  partial 
hospitalization  program  (including 
alcohol  rehabilitation). 

(c)  Outpatient  mental  health  visits  in 
excess  of  23  per  calendar  year  and/or 
more  than  two  (2)  sessions  per  week. 

(d)  Dental  care. 

(e)  Durable  medical  equipment  with  a 
piuchase  or  total  rental  price  in  excess 

ofsaoo.oo. 

(f)  Organ  transplants. 
(Authority:  38  U.S.C.  1713) 
f  17.274    Cost  sharing. 

(a)  With  the  exception  of  services 
obtained  through  VA  medical  facilities, 
CHAMPVA  is  a  cost-sharing  program  in 
which  the  cost  of  covered  services  is 
shared  with  the  beneficiary.  In  addition 
to  the  beneficiary  cost  share,  an  annual 
(calendar  year)  outpatient  deductible 
requirement  ($50  per  beneficiary  or 
$100  per  family)  must  be  satisfied  prior 
to  the  payment  of  outpatient  benefits. 
There  is  no  deductible  for  inpatient 
services.  CHAMPVA  pays  the 
CHAMPVA-determined  allowable 
amount  less  the  deductible,  if 
applicable,  and  less  the  beneficiary  cost 
share.  To  provide  financial  protection 
against  the  impact  of  a  long-term  illness 
or  injury,  an  annual  cost  limit  or 
"catastrophic  cap"  has  been  placed  on 
the  beneficiary  cost-share  amoimt  for 
covered  services  and  supplies.  This 
annual  cap  on  cost  sharing  is  $7,500  per 
CHAMPVA-eligible  family.  Credits  to 
the  annual  catastrophic  cap  are  limited 
to  the  applied  annual  deductible(s)  and 
the  beneficiary  cost-share  amount.  Costs 
above  the  CHAMPVA-allowable 
amount,  as  well  as  costs  associated  with 
noncovered  services  are  not  credited  to 
the  catastrophic  cap  computation. 

(b)  If  the  CHAMPVA  benefit  payment 
is  under  $1.00,  payment  will  not  be 
issued.  Catastrophic  cap  and  deductible 
will,  however,  be  credited. 

(Authority:  38  U.S.C.  1713) 


§17.275    Claim  filing  deadline. 

(a)  Unless  an  exception  is  granted 
imder  paragraph  (b)  of  this  section, 
claims  for  medical  services  and  supplies 
must  be  filed  with  the  Center  no  later 
than: 

(1)  One  year  after  the  date  of  service; 
or 

(2)  In  the  case  of  inpatient  care,  one 
year  after  the  date  of  discharge;  or 

(3)  In  the  case  of  retroactive  approval 
for  medical  services/supplies,  180  days 
following  beneficiary  notification  of 
authorization;  or 

(4)  In  the  case  of  retroactive  approval 
of  CHAMPVA  eligibility.  180  days 
following  notification  to  the  beneficiary 
of  authorization  for  services  occurring 
on  or  after  the  date  of  first  eligibility. 

(b)  Requests  for  an  exception  to  the 
claim  fiUng  deadline  must  be  submitted, 
in  writing,  to  the  Center  and  include  a 
complete  explanation  of  the 
circumstances  resulting  in  late  filing 
along  with  all  available  supporting 
documentation.  Each  request  for  an 
exception  to  the  claim  filing  deadline 
will  be  reviewed  individually  and 
considered  on  its  own  merit.  The  Center 
Director  may  grant  exceptions  to  the 
requirements  in  paragraph  (a)  if  he  or 
she  determines  that  there  was  good 
cause  for  missing  the  filing  deadline. 
For  example,  when  dual  coverage  exists 
CHAMPVA  payment,  if  any,  cannot  be 
determined  until  after  the  primary 
insiuvnce  carrier  has  adjudicated  the 
claim.  In  such  circumstances  an 
exception  may  be  granted  provided  that 
the  delay  on  the  part  of  the  primary 
insurance  carrier  is  not  attributable  to 
the  beneficiary.  Delays  due  to  provider 
billing  procedures  do  not  constitute  a 
valid  basis  for  an  exception. 

$17,276    Appeal/ravlaw  process. 

Notice  of  the  initial  determination 
regarding  payment  of  CHAMPVA 
benefits  will  be  provided  to  the 
beneficiary  on  a  CHAMPVA 
Explanation  of  Benefits  (EOB)  form.  The 
EOB  form  is  generated  by  the 
CHAMPVA  automated  payment 
processing  system.  If  a  beneficiary 
disagrees  with  the  determination 
concerning  covered  services  or 
calculation  of  benefits,  he  or  she  may 
request  reconsideration.  Such  requests 
must  be  submitted  to  the  Center  in 
writing  within  one  year  of  the  date  of 
the  initial  determination.  The  request 
must  state  why  the  beneficiary  believes 
the  decision  is  in  error  and  must 
include  any  new  and  relevant 
information  not  previously  considered. 
Any  request  for  reconsideration  that 
does  not  identify  the  reason  for  dispute 
will  be  returned  to  the  claimant  without 
further  consideration.  After  reviewing 


the  claim  and  any  relevant  supporting 
documentation,  a  CHAMPVA  benefits 
advisor  will  issue  a  written 
determination  to  the  beneficiary  that 
affirms,  reverses  or  modifies  the 
previous  decision.  If  the  beneficiary  is 
still  dissatisfied,  within  90  days  of  the 
date  of  the  decision  he  or  she  may  make 
a  written  request  for  review  by  the 
Center  Director.  The  Director  will 
review  the  claim,  and  any  relevant 
supporting  docimfientation,  and  issue  a 
decision  in  writing  that  affirms,  reverses 
or  modifies  the  previous  decision.  The 
decision  of  the  Director  with  respect  to 
benefit  coverage  and  computation  of 
benefits  is  final. 
(Authority:  38  U.S.C  1713) 

Note  to  §  17.276:  Denial  of  CHAMPVA 
benefits  based  on  legal  eligibility 
requirements  may  be  appealed  to  the  Board 
of  Veterans'  Appeals  in  accordance  with  38 
CFR  part  20.  Medical  determinations  are  not 
appealable  to  the  Board.  20  CFR  20.101. 

$17,277   ThlnH>artyllablllty/Madlcaraco«t 
racovsry. 

The  Center  will  actively  pursue  third- 
party  liability/medical  care  cost 
recovery  in  accordance  with  applicable 
law. 

$17,278    Confldantlallty  of  records. 

Confidentiality  of  records  will  be 
maintained  in  accordance  with  38  CFR 
1.460  through  1.582. 
[FR  Doc.  98-22857  Filed  9-8-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NM  22-1-7103a:  FRL-6152-41 

Approval  and  Promulgation  of 
Implementation  Plan  for  New  Mexico: 
General  Conformity  Rules 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. __^_ 

summary:  This  action  conditionally 
approves  a  revision  to  the  New  Mexico 
State  Implementation  Plan  (SIP)  that 
contains  regulations  for  implementing 
and  enforcing  the  general  conformity 
rules  which  the  EPA  promulgated  on 
November  30, 1993  (58  FR  63214). 
Specifically,  the  general  conformity 
rules  enable  the  New  Mexico 
Environment  Department  to  review 
conformity  of  all  Federal  actions  (See  40 
CFR  part  51,  subpart  W— Determining 
Conformity  of  General  Federal  Actions 
to  State  or  Federal  Implementation 
Plans)  with  the  control  strategy  SIPs 
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submitted  for  the  nonattainment  and 
maintenance  areas  within  the  State 
except  for  actions  within  the  boundaries 
of  Bernalillo  County.  This  approval 
action  is  intended  to  streamline  the 
conformity  process  and  allow  direct 
consultation  among  agencies  at  the  local 
levels.  The  Federal  actions  by  the 
Federal  Highway  Administration  and 
Federal  Transit  Administration  (under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act)  are  covered  by  the  transportation 
conformity  rules  under  40  CFR  part  51, 
subpart  T— Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Developed,  Funded  or 
Approved  Under  Title  23  U.S.C.  or  the 
Federal  Transit  Act.  The  EPA  will  act  on 
the  New  Mexico  transportation 
conformity  SIP  under  a  separate  action. 

The  EPA  is  approving  this  SIP 
revision  imder  sections  llO(k)  and  176 
of  the  Clean  Air  Act  (the  Act)  on  the 
condition  that  the  a^«ed-to  revision  is 
made.  The  rationale  for  the  approval 
and  other  information  are  provided  in 
this  document. 

DATES:  This  action  is  effective  on 
October  9, 1998. 

ADDRESSES:  Copies  of  the  State  general 
conformity  SIP  and  other  relevan^ 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations.  Interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Air  Planning  Section  (6PDL), 
Multimedia  Planning  and  Permitting 
Division,  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202,  Telephone:  (214) 
665-7214. 

Air  and  Radiation  Docket  and 
Information  Center,  Environmental 
Protection  Agency,  401  M  Street.  S.W., 
Washington,  D.C.  20460. 

Air  Qaality  Bureau,  New  Mexico 
Environment  Department,  1190  St. 
Francis  Drive,  Santa  Fe,  New  Mexico 
87502,  Telephone:  (505)  827-0042. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Behnam,  P.E.,  Air  Planning  Section 
(6PDL),  Multimedia  Flaiming  and 
Permitting  Division.  Environmental 
Protection  Agency,  Region  6. 1445  Ross 
Avenue,  Dallas,  Texas  75202, 
Telephone:  (214)  665-7247. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  176(c)  of  the  Act  requires  that 
all  Federal  actions  conform  to  an 
applicable  implementation  plan. 
Conformity  is  defined  in  section  176(c) 
of  the  Act  as  conformity  to  the  SDP's 


purpose  of  eliminating  or  reducing  the 
severity  and  number  of  violations  of  the 
National  Ambient  Air  Quality  Standards 
and  achieving  expeditious  attainment  of 
such  standards,  and  that  such  activities 
will  not:  (1)  Cause  or  contribute  to  any 
new  violation  of  any  standard  in  any 
area,  (2)  increase  the  frequency  or 
severity  of  any  existing  violation  of  any 
standard  in  any  area,  or  (3)  delay  timely 
attainment  of  any  standard  or  any 
required  interim  emission  reductions  or 
other  milestones  in  any  area. 

As  required  by  section  176(c)  of  the 
Act,  EPA  published  the  final  general 
conformity  rules  on  November  30, 1993 
(58  FR  63214),  which  are  codified  under 
40  CFR  part  51  subpart  W— Determining 
Conformity  of  General  Federal  Actions 
to  State  or  Federal  Implementation 
Plans.  The  general  conformity  rules 
require  the  States  and  local  air  quality 
agencies  (where  applicable)  to  adopt 
and  submit  a  general  conformity  Sff 
revision  to  EPA  no  later  than  November 
30, 1994. 

On  November  17, 1994,  the  Governor 
of  New  Mexico  submitted  a  SIP  revision 
in  accordance  with  40  CFR  part  51, 
subpart  W  that  contained  the  general 
conformity  rule.  The  SIP  revision  was 
adopted  by  the  New  Mexico 
Environmental  Improvement  Board  on 
November  10, 1994,  after  appropriate 
public  participation  and  interagency 
consultation.  The  EPA  could  not 
approve  this  submittal  because  it  was 
not  consistent  with  the  requirements  of 
40  CFR  part  51.  Subsequently,  the 
Governor  of  New  Mexico  submitted  a 
completely  revised  SIP  on  July  18, 1996, 
which  revised  the  rule  and  included  a 
completely  recodified  set  of  general 
conformity  regulations.  The  revised  and 
recodified  SIP  revision  was  adopted  by 
the  New  Mexico  Environmental  Board 
on  June  14, 1996. 

The  EPA  published  a  direct  final 
approval  action  on  March  26, 1997  (62 
FR  14332)  for  approval  of  the  New 
Mexico  general  conformity  SIP,  and 
EPA  concurrently  published  a  proposed 
action  on  March  26, 1997  (62  FR  14382), 
to  allow  interested  parties  to  submit 
comments,  if  any.  During  the  public 
comment  period,  EPA  received  one 
adverse  comment  fitim  FAA. 
Subsequently,  EPA  withdrew  the  direct 
final  approval  action  on  May  28, 1997 
(62  FR  28806). 

n.  Response  to  Public  Comments 

During  the  public  comment  period, 
EPA  received  an  adverse  comment  fixjm 
FAA  opposing  approval  of  the  New 
Mexico  general  conformity  SIP  without 
certain  revisions  to  the  reporting 
requirements  of  the  State  rule.  The 
following  paragraphs  present  the 


commenter's  remarks  and  EPA's 
response. 

Comment— The  commenter  noted  that 
40  CFR  51.851  allows  the  State  to 
establish  more  stringent  criteria  and 
procedures  only  if  they  apply  equally  to 
non-Federal  as  well  as  F^eral  entities. 
The  commenter  contended  that  Section 
20  NMAC  2.98.110.C  of  the  State 
regulation  would  make  the  State  general 
conformity  rule  more  stringent  than  the 
Federal  rule  and,  as  there  are  not  similar 
reporting  requirements  or  subsequent 
penalties  for  non-Federal  entities,  the 
section  should  be  removed. 

The  commenter  also  noted  that  the 
possible  reduction  of  the  FAA's 
emission  budget  by  50  percent  may 
indirectly  impact  interstate  air  carrier 
services.  Therefore,  according  to  the 
commenter.  Section  IIO.C  of  the 
proposed  rules  is  Federally  preempted 
by  Section  41713  of  Title  49  of  the 
United  States  Code.  Further,  the 
commenter  argued,  the  police  powers  of 
the  State  with  respect  to  aircraft 
operations  are  also  subject  to  Federal 
preemption.  The  commenter  also  argued 
that  by  its  potential  to  reduce  flights 
into  and  out  of  the  State  of  New  Mexico. 
Section  IIO.C  of  the  proposed  rules 
violates  the  Commerce  Clause  of  the 
United  States  Constitution. 

Response:  The  EPA  has  reviewed  the 
FAA  comments  and  examined 
provisions  of  the  Act  and  general 
conformity  rule  pertaining  to  Section 
IIO.C  of  the  State  rule.  The  EPA  did  not 
find  any  statutory  or  regulatory 
provisions  similar  to  S^:tion  IIO.C.  In 
addition,  a  review  by  the  State  of  New 
Mexico  Environment  Department 
indicated  that  the  provisions  of  Section 
IIO.C  would  not  be  appropriate  since 
the  State  never  intended  their 
requirements  to  be  more  stringent  than 
the  Federal  requirements.  Subsequently, 
the  State  agreed  to  remove  Section 
IIO.C  fi-om  its  general  conformity  rule, 
making  the  State  rule  consistent  with 
the  Federal  rule.  This  action  by  the  State 
satisfactorily  addresses  the  FAA 
concerns. 

m.  Conditions  and  Commitments 

Review  of  the  State  rule,  the  public 
comment,  and  the  State's  evaluation  of 
its  rule  indicated  that  Section  IIO.C  of 
the  State  rule  makes  the  New  Mexico 
general  conformity  rule  more  stringent 
than  the  Federal  rule.  Since  the  State's 
original  intention  was  to  make  the 
general  conformity  rule  requirements, 
including  the  provisions  of  Section 
IIO.C,  applicable  to  the  Federal  actions 
only.  EPA  has  determined  that  Section 
IIO.C  is  not  consistent  with  the  Federal 
rule  40  CFR  51.851  that  specifies  more 
stringent  criteria  and  procedures  must 
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apply  equally  to  non-Federal  as  well  as 
Federal  entities. 

After  EPA's  consultation  with  the 
State,  the  State  has  agreed  to  correct  this 
inconsistency  by  removing  Section 
IIO.C  from  its  general  conformity  rule. 
In  a  letter  dated  April  22, 1998,  from  the 
Chief  of  the  Air  QuaUty  Bureau,  New 
Mexico  Environment  Department,  to  the 
EPA  Region  6  Office,  the  State  commits 
to  remove  Section  IIO.C  from  its  general 
conformity  rule  and  submit  a  SIP 
revision  to  EPA  within  twelve  (12) 
months  from  the  date  of  this  notice, 
September  9, 1999.  The  EPA  accepted 
this  commitment  from  the  State  because 
EPA  believes  that  the  State  has  shown 
a  good  faith  effort  in  complying  with  the 
SIP  requirements,  and  this  minor 
inconsistency  was  not  intentionally 
added  to  the  regulations.  The  State's 
commitment  letter  will  allow  EPA  to 
proceed  with  a  conditional  approval 
while  the  State  is  preparing  the 
appropriate  corrections  for  submission 
of  a  Sff  revision. 

The  EPA  has  determined  that  New 
Mexico's  general  conformity  rule  meets 
the  Federal  requirements  except  the 
provisions  of  Section  IIO.C  as  cited 
above.  Therefore,  EPA  is  conditionally 
approving  this  SIP  revision  until  the 
State  makes  the  appropriate  corrections 
and  submits  a  SIP  revision  before  the 
date  specified  above.  If  the  State  does 
not  submit  a  SIP  revision  for  removal  of 
Section  IIO.C  by  the  date  specified  in 
this  Section  of  this  action,  this 
conditional  approval  will  automatically 
be  converted  to  a  disapproval  on  the 
date  specified  above  and  as  further 
discussed  in  Section  IV  of  this  action. 

IV.  Final  Action 

The  EPA  is  conditionally  approving  a 
revision  to  the  New  Mexico  general 
conformity  SIP  revision  based  on  the 
rationale  elaborated  in  this  action.  The 
general  conformity  rule  is  applicable  to 
all  nonattaiiunent  and  maintenance 
areas  within  the  State,  outside  the 
boundaries  of  Bernalillo  County.  The 
EPA  has  evaluated  this  SIP  revision  and 
has  determined  that  the  State  has  fully 
adopted  the  provisions  of  the  Federal 
general  conformity  rule  in  accordance 
wnth  40  CFR  part  51,  subpart  W,  with 
one  exception  as  noted  in  Sections  Q 
and  ni  of  this  action.  The  State  has 
undertaken  appropriate  public 
participation  and  interagency 
consultations  during  development  and 
adoption  of  the  rules  at  the  local  level. 

The  EPA  is  approving  this  SIP 
revision,  based  on  the  State's  April  22, 
1998,  commitment  letter  and  on  the 
condition  that  the  State  will  adopt  and 
submit  a  revised  general  conformity  rule 
which  will  contain  the  corrections 


detailed  in  this  action  (see  Sections  II 
and  in)  within  12  months  of  this  final 
approval  action,  but  not  later  than 
September  9, 1999.  If  the  State  fails  to 
submit  a  SIP  revision,  as  committed  in 
the  letter  of  April  22, 1998,  for  removal 
of  Section  IIO.C  by  September  9, 1999, 
this  conditional  approval  imder  section 
llO(k)  of  the  Act  will  automatically  be 
converted  to  a  disapproval  on  that  date, 
and  the  sanctions  clock  will  begin.  If  the 
State  does  not  submit  a  SIP,  and  EPA 
does  not  approve  the  SIP  on  which  the 
disapproval  was  based  within  18 
months  of  the  disapproval,  EPA  must 
impose  the  sanctions  under  section  179 
of  the  Act. 
V.  Administrative  Requirements 

A.  Executive  Orders  (E.O.)  12866  and 
13045 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
fit)m  E.O.  12866,  entitled  "Regulatory 
Planning  Review."  This  rule  is  not 
subject  to  E.O.  13045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  imder 
E.O.  12866. 

B.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  600  et  seq.,  generally  requires 
an  agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements,  imless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This  rule 
will  not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities 
because  conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  See  Union  Electric  Co..  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 


If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k)  of  the  Act.  based  on  the 
State's  failure  to  meet  the  commitment, 
it  will  not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  I  certify  that  this  disapproval 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  Federal 
requirement. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieve;  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPAlias  determined  that  this 
approval  action  does  not  include  a 
Federal  mandate  that  may  resuh  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
govenunents  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  irom  this  action. 

D.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effiect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
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General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  miist  be  filed  in  the  United  States 
Coiul  of  Appeals  for  the  appropriate 
circuit  by  November  9, 1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 


be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Sub)ect8  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon -monoxide. 
General  conformity.  Hydrocarbons. 
Incorporation  by  reference, 
Intei^ovemmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Volatile  organic  compounds. 

Dated:  August  14, 1998. 
Jeny  Clifibrd, 
Acting  Regional  Administrator.  Region  6. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 
Subpart  GO— New  Mexico 

2.  In  §  52.1620(c)  the  first  table  is 
amended  by  adding  a  new  entry  in 
numerical  order  to  read  as  follows: 

S52.1620    ktonttfteatlonofptan. 

•        •        •        •        • 

(c)  •  •  •        " 


EPA  Approved  New  Mexico  Regulations 


state  citation 


Trtle/subject 


State  ap- 
proval/efteo- 
tivedate 


EPA  approval  date 


Comments 


New  Mexico  Administrative  Code  (NMAC)  Title  20— Environment  Protection  Ch^er  2— Air  Quality 


Part  98 „ General  Conformity 


06A)2/96 


September  9, 1998 „....    Conditional  approval  expires 

on  September  9,  1999. 


3.  Section  52.1623  is  added  to  read  as 
follows: 

{SZie23    Condltionai  approval. 

(a)  General  Conformity.  (1)  A  letter, 
dated  April  22, 1998,  fit)m  the  Chief  of 
Air  Quality  Bureau  New  Mexico 
Environment  Department  to  the  EPA 
Regional  Office,  commits  the  State  to 
remove  Section  IIO.C  firom  its  rule  for 
making  the  State's  rule  consistent  with 
Federal  rule.  Specifically,  the  letter 
states  that: 

This  letter  is  regarding  our  general 
conformity  rule,  20  NMAC  2.98 — Confonnity 
of  General  Federal  Actions  to  the  State 
Implementation  Plan.  We  have  been 
reviewing  paragraph  IIO.C  imder  Section 
110— Reporting  Requirements.  This  is  the 
paragraph  in  which  the  Federal  Aviation 
Administration  (FAA)  had  submitted  a 
comment  of  concern  to  EPA,  during  EPA's 
proftosed/final  approval  period  for  our  rule. 
This  conunent  caused  EPA  to  withdraw  its 
approval.  The  FAA  had  commented  that  New 
Mexico  was  more  stringent  than  EPA,  since 
our  rule  does  not  apply  to  non-Federal 
agencies.  Our  analysis  has  determined  that 
our  inclusion  of  this  paragraph  may  make  our 
rule  more  stringent  than  EPA,  and  should  not 
have  been  included.  The  paragraph  had 
originally  come  from  a  STAPPA/ALAPCO 
model  rule.  New  Mexico  had  never  intended 
to  be  more  stringent  than  EPA  with  regards 
to  general  confonnity.  Hence,  the  State 
commits  to  putting  20  NMAC  2.98  on  our 
regulatory  agenda  and  plan  to  delete  this 


paragraph  writhin  one  year  from  the  Federal 
Regiiiter  publication  of  final  notice  of 
conditional  approval  to  New  Mexico's 
general  confcnrmity  SIP. 

(2)  If  the  State  ultimately  fails  to  meet 
its  commitment  to  remove  this  section 
from  its  rule  within  one  year  of 
publication  of  this  conditional  approval, 
then  EPA's  conditional  action  wrill 
automatically  convert  to  a  final 
disapproval. 

(b)  [Reserved] 

(FR  Doc.  98-23330  Filed  9-8-98;  8:45  am] 
BIUMG  CODE  WM-MMJ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-^00704;  FRL-«024-1] 
RIN  2070-AB78 

Acrylic  Acid  Terpolymar,  Partial 
Sodium  Salts;  Tolerance  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  acrylic  acid 
terpolymer,  partial  sodiiun  salts  when 
used  as  inert  ingredients  (dispersant)  in 


pesticide  formulations  applied  to 
growing  crops,  raw  agricultural 
commodities  after  harvest,  and  animals. 
BF  Goodrich  Specialty  Chemicals 
requested  this  exemption  from  the 
requirement  of  a  tolerance  under  the 
Federal  Food,  Dnig  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 

DATES:  This  regulation  is  effective 
September  9, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  cm  or  before  November  9, 1998. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  IOPP-3007041, 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm.  M3708. 401  M  St..  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  nxmiber,  [OPP- 
300704],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
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Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 

VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  wrill  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  niunber  [OPP- 
300704).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  ■ 
FOfl  FURTHER  INFORMATION  CONTACT:  By 
mail:  Bipin  Gandhi,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  707A, 
CM  #2, 1921  Jefferson  Davis  Hwy.^ 
Arlington,  VA,  (703)  308-8380,  e-mail: 
gandki.bipin@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  29, 1998  (63 
FR  23438)(FRL-5783-4),  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e),  annoimcing 
the  filing  of  pesticide  petitions  (PP 
8E4958,  8E4961,  and  8E4962)  for 
tolerance  exemptions  by  BF  Goodrich 
Specialty  Chemicals,  9911  Brecksville 
Road.  Cleveland,  OH  44141.  This  notice 
included  a  summary  of  the  petitions 
prepared  by  BF  Goodrich  Specialty 
Chemicals,  the  petitioner.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.1001(c)  and  (e)  be  amended  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  acrylic  acid  terpolymer.  partial 
sodiiun  salts  when  used  as  inert 
ingredients  (dispersants)  in  pesticide 
formulations  applied  to  growing  crops, 
raw  agricultural  commodities  after 
harvest,  and  animals. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L^  104-1 70)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  FFDCA.  21  U.S.C.  301 


et  seq..  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 

New  section  408(c)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  an  exemption 
fi-om  the  requirement  of  a  tolerance  for 
a  pesticide  chemical  residue  on  food 
only  if  EPA  determines  that  the 
exemption  is  "safe."  Section 
408(c)(2)(A)(ii)  of  FFDCA  defines  "safe" 
to  mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water,  but 

does  not  include  occupationalc    

exposure.  Section  408(c)(2)(B)  of  FFDCA 
requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  an 
exemptionfrom  the  requirement  of 
tolerance  and  to  "ensiue  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue"  and  specifies  factors 
EPA  is  to  consider  in  establishing  an 
exemption. 

II.  Inert  Ingredient  Definition 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellents  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active.  Generally,  EPA  has 
exempted  inert  ingredients  from  the 
requirement  of  a  tolerance  based  on  the 
low  toxicity  of  the  individual  inert 
ingredients. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  establishes  exemptions  from  the 
requirement  of  a  tolerance  only  in  those 
cases  where  it  can  be  clearly 


demonstrated  that  the  risks  from 
aggregate  exposure  to  pesticide 
chemical  residues  imder  reasonably 
foreseeable  circumstances  will  pose  no 
appreciable  risks  to  human  health.  In 
order  to  determine  the  risks  from 
aggregate  exposure  to  pesticide-inert 
ingredients,  the  Agen<^  considers  the 
toxicity  of  the  inert  ingredient  in 
conjunction  with  possible  exposure  to 
residues  of  the  inert  ingredient  in  food, 
drinking  water,  and  other 
nonoccupational  exposvues.  If  EPA  is 
able  to  determine  that  a  finite  tolerance 
is  not  necessary  to  ensure  that  there  is 
a  reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposiu-e  to  the 
inert  ingredient,  an  exemption  from  the 
requirement  of  a  tolerance  may  be 
established. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  vdth  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  acrylic  acid  terpolymer, 
partial  sodium  salts  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of 
FFDCA,  for  a  tolerance  exemption  for 
residues  of  acrylic  acid  terpoljrmer, 
partial  sodiiun  salts  on  growing  crops, 
raw  agricultiual  commodities  after 
harvest  and  animals.  EPA's  assessment 
of  the  dietary  exposvues  and  risks 
associated  with  establishing  these 
tolerances  follows. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22, 1987 
(52  FR  13305),  the  Agency  set  forth  a  list 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  l^  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  However,  where 
it  can  be  determined  without  that  data 
that  the  inert  ingredient  will  present 
minimal  or  no  risk.the  Agency  generally 
does  not  require  some  or  all  of  the  listed 
studies  to  rule  on  the  proposed 
tolerance  or  exemption  from  the 
requirement  of  a  tolerance  for  an  inert 
ingredient. 

A.  Toxicological  Profile 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymers."  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
uiueactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
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that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known.  The  Agency  believes  that 
polymers  meeting  these  criteria  will 
present  minimal  or  no  risk.  Acrylic  acid 
terpolymer,  partial  sodium  salts 
conform  to  the  definition  of  polymer 
given  in  40  CFR  723.250(b)  and  meets 
the  following  criteria  that  are  used  to 
identify  low  risk  polymers: 

1.  Acrylic  acid  terpolymer,  partial 
sodium  salts  are  not  cationic  polymers, 
nor  are  they  reasonably  anticipated  to 
become  cationic  polymers  in  a  natimil 
aquatic  environment 

2.  Acrylic  acid  terpolymer,  partial 
sodium  salts  contain  as  an  integral  part 
of  their  composition  the  atomic 
elements  carbon,  hydrogen,  oxygen, 
sulfur,  and  nitrogen.  They  also  contain 
the  mohatomic-counterion  Na+. 

3.  Acrylic  acid  terpolymer,  partial 
sodium  salts  do  not  contain  as  an 
integral  part  of  their  composition, 
except  as  impurities,  any  elements  other 
than  those  listed  in  40  CFR 
723.250(d)(2)(ii). 

4.  Acrylic  acid  terpolymer,  partial 
soditun  salts  are  not  designed,  nor  are 
they  reasonably  anticipated  to 
substantially  degrade,  decompose,  or 
depolymerize. 

5.  Acrylic  acid  terpolymer,  partial 
sodium  salts  are  not  manufactured  or 
imported  from  monomers  and/or  other 
reactants  that  are  not  already  included 
on  the  Toxic  Substances  Control  Act 
(TSCA)  Chemical  Substance  Inventory 
or  manufactiu«d  under  an  applicable 
TSCA  section  5  exemption. 

6.  Acrylic  acid  terpolymer,  partial 
sodiiun  salts  are  not  water-absorbing 
polymers. 

7.  The  only  reactive-functional  group 
the  acrylic  acid  terpolymer.  partial 
sodium  salts  contain  is  a  carboxyiic 
acid. 

8.  Acrylic  acid  terpolymer,  partial 
sodium  salts  have  a  number  average 
molecular  weight  (MW)  of  2,440  daltons 
(and  an  oligomer  content  less  than  10% 
below  MW  500  and  less  than  25% 
below  MW  1,000). 

9.  Acrylic  acid  terpolymer,  partial 
sodium  salts  have  a  number  average 
MW  of  2,440  daltons.  Substances  with 
MW  greater  than  400  generally  are  not 
absorbed  through  the  intact  skin,  and 
substances  with  MW  greater  than  1,000 
generally  are  not  absorbed  through  the 
intact  gastrointestinal  (GI)  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  generally  are  incapable 
of  eliciting  a  toxic  response. 

Based  on  the  conformance  of  acrylic 
acid  terpolymer,  partial  sodium  salts  to 


the  criteria  in  Unit  IV.  A.  1-9  of  the 
preamble,  no  mammalian  toxicity  is 
anticipated  from  dietary,  inhalation  or 
dermal  exposure  to  acrylic  acid 
terpolymer,  partial  sodium  sahs. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses,  drinking 
water,  and  non-dietary  exposures.  For 
the  purposes  of  assessing  the  potential 
dietary  exposure.  EPA  considered  that 
under  these  tolerance  exemptions 
acrylic  acid  terpolymer,  partial  sodium 
salts  could  be  present  in  all  raw  and 
processed  agricultural  commodities  and 
drinking  water  and  that  non- 
occupational, non-dietary  exposure  was 
possible.  EPA  concluded  that,  based  on 
these  chemicals'  categorization  as 
polymers  conforming  to  the  definition 
of  a  polymer  under  40  CFR  723.250(b) 
that  also  meet  the  criteria  used  to 
identify  low-risk  polymers,  there  are  no 
concerns  for  risks  associated  with  any 
potential-exposure  scenarios  that  are 
reasonably  foreseeable. 

2.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity 
Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

In  the  case  of  acryhc  acid  terpolymer, 
partial  sodium  salts,  the  lack  of 
expected  toxicity  of  these  substances 
based  on  their  conformance  to  the 
definition  of  polymers  as  given  in  40 
CFR  723.250(b)  as  well  as  the  criteria 
that  identify  low-risk  polymers  results 
in  no  expected  cumulative  effects;  a 
cumulative  risk  assessment  is  therefore 
not  necessary. 

C.  Agffvgate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

Based  on  these  chemicals' 
conformance  to  the  definition  of  a 
polymer  given  in  40  CFR  723.250(b)  as 
well  as  the  criteria  that  are  used  to 
identify  low-risk  polymers,  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  to  the  U.S. 
population  will  result  from  aggregate 
exposure  to  acrylic  acid  terpolymer, 
partial  sodium  salts.  EPA  believes  these 
compounds  present  no  dietary  risk 
under  reasonably  foreseeable 
circumstances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  ten-fold 
margin  of  safety  for  in&nts  and  children 


in  the  case  of  threshold  effects  to 
account  for  pre-and  post-natal  toxicity 
and  the  completeness  of  the  database 
unless  EPA  determines  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  Because  EPA  has  concluded 
that  these  substances  pose  minimal  or 
no  risk  it  did  not  use  a  margin  of  safety 
analysis  for  assessing  risk  to  the  general 
population.  For  the  same  reason, 
application  of  an  additional  margin  of 
safety  is  imnecessary  to  protect  the 
safety  of  infants  and  children.  Based  on 
the  conclusions  in  Unit  IV.  of  this 
preamble,  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  to  the 
infants  and  children  will  result  from 
aggregate  exposure  to  acrylic  add 
terpolymer,  partial  sodium  salts. 

V.  Other  Considerations 

The  Agency  establishes  an  exemption 
from  the  requirement  of  a  tolerance 
without  any  numerical  limitation; 
therefore,  the  Agency  has  concluded 
that  analytical  methods  are  not  required 
for  enforcement  purposes  for  acrylic 
acid  terpolymer,  partial  sodium  salts. 

There  are  no  Codex  Alimentarius 
Commission  (Codex).  Canadian  or 
Mexican  residue  limits  for  acrylic  acid 
terpolymer,  partial  sodium  salts. 

VI.  Qmclusion 

Therefore,  an  exemption  from  the 
requirement  of  a  tolerance  is  established 
for  residues  of  acrylic  add  terpolymer. 
partial  sodiiun  salts. 

Vn.  CN>iection8  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  9. 
1998,  file  written  abjections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
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filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  writh  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
simimary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VIH.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  lOPP-3007041  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 


Electronic  comments  may  be  sent 

directly  to  EPA  at: 
opp-docket©epainail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document.  _ 

DC.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735.  October  4. 1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

Executive  Order  12875.  Under 
Executive  Order  12875,  entitled 
Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28. 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 


necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded.  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA^s  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

Executive  Order  13084.  Under 
Executive  Order  13084.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19.1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
govenmient  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB.  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3ft>)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 
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In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  imder  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)(5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 


XI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  f^Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 
Dated:  August  17, 1998. 

Junes  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Proffxuns. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-(AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.1001.  the  table  in 
paragraph  (c)  and  (e)  is  amended  by 
adding  alphabetically  the  following 
inert  ingredient  to  read  as  follows: 

f  180.1001    ExMnpttons  from  the 
raqukwmnt  of  a  totoranoe. 

(0  *        •        • 


Inert  ingredients 


Acrylic  add  terpolymer,  partial  sodium  salt  (CAS  Reg. 
No.  151006-66-5),  minimum  number  average  mo- 
lecular weight  (in  amu)  2,400.- 


Limits 


Uses 


Dtspersant 


(e) 


Inert  ingredients 


Acrylic  add  terpolymer,  partial  sodium  saK  (CAS  Reg. 
No.151006-66-5),  minimum  number  average  mo- 
lecular weight  (in  amu)  2,400. 


Limits 


Uses 


Dispersant 


[FR  Doc.  98-24151  Filed  9-8-98;  8:45  am] 

BILLiNQCOOE 


ENVIRONMENTAL  PROTECTION 
AGENCY     - 

40  CFR  Patt  ItO 

[OPP-300e»2;  FRL  6020-2] 
NtN  2070^878 

Fenpropalhrin;  Extension  of  Toieranca 
for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  rule  extends  a  time- 
limited  tolerance  for  residues  of  the 


insecticide  feniMX)pathrin  and  its 
metabolites  in  or  on  currants  at  15  parts 
per  million  (ppm)  for  an  additicHial  18 
months,  to  June  30,  2000.  This  action  is 
in  response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  currants.  Section 
408(1X6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  of  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  FIFRA. 


DATES:  This  regulation  becomes 
effective  September  9, 1998.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA.  on  or  before  November 
9, 1998. 

ADOflESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  OPP-300692, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
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filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  |OPP- 
300692],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  in  Unit  n.  of  this  preamble. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jacqueline  Mosby-Gwaltney, 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  274,  CM#2, 1921  Jefferson  Davis 
Hwy..  Arlington,  VA,  (703)  305-6792;  e- 
mail:  gwaltney.jackie®epamail.epa.gov. 

SUPPI.EMB4TARY  INFOmHATION:  EPA 
issued  a  final  rule  (40  CFR  180.466). 
published  in  the  Federal  Register  of 
July  14, 1997  (62  FR  37516)  (FRL  5731- 
3),  which  annoimced  that  on  its  own 
initiative  and  imder  section  408(e)  of 
the  FFDCA,  21  U.S.C.  346a(e)  and  (1)(6), 
it  established  a  time-limited  tolerance 
for  the  residues  of  fenpropathrin  and  its 
metabolites  in  or  on  currants  at  15  ppm, 
with  an  expiration  date  of  December  31, 
1998.  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to%stabIish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  of  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Subsequently,  EPA  issued  a  revision 
to  40  CFR  180.466  in  the  Federal 
Register  November  26, 1997  (62  FR 
63027)(FRL-5755-l).  In  this  revision, 
the  time-limited  tolerance  for  currants 
which  had  been  estabUshed  in  the  July 
14, 1997  final  rule  was  inadvertently  left 
out.  The  July  14, 1997  tolerance  for 
currants  has  an  expiration  date  of 
December  31, 1998,  such  that  the 
tolerance  has  not  expired.  Therefore, 
with  this  final  rule,  EPA  is  adding 
currants  back  into  40  CFR  180.466(b) 


and  extending  the  expiration  date  for 
the  tolerance. 

EPA  received  a  request  to  extend  the 
use  of  fenpropathrin  on  currants  for  this 
year's  growing  season  due  to  currant 
borer  being  a  serious  pest  in 
Washington.  The  Washington 
Department  of  Agriculture  stated  that 
the  currant  borer  adults  emerge  during 
mid  May  in  central  Washington  and  lay 
their  eggs  on  the  currant  canes  over  a 
period  of  4  to  5  weeks.  Newly  hatched 
larvae  bore  into  the  center  of  the  cane 
and  feed  in  the  pith  creating  a  tuimel. 
Borer  damage  increases  each  year  when 
no  control  measures  are  taken.  With  the 
cancellation  of  parathion  there  are  no 
registered  pesticides  that  will  provide 
adequate  control.  The  applicant  state 
that  presently,  cane  stands  have  dead 
canes  ranging  ft-om  10  to  30%  and  if  left 
uncontrolled,  the  perennial  plantings 
will  be  lost.  EPA  has  authorized  imder 
FIFRA  section  18  the  use  of 
fenpropathrin  on  currants  for  control  of 
the  currant  borer  in  Washington.  After 
having  reviewed  the  submission,  EPA 
concurs  that  emergency  conditions  exist 
for  this  state.  EPA  has  authorized  under 
FIFRA  section  18  the  use  of 
fenpropathrin  on  currants  for  control  of 
ciurant  borer  in  currants. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  fenpropathrin 
in  or  on  currants.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  The  data 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  July  14, 1997  (62  FR  37516).  Based  on 
that  data  and  information  considered, 
the  Agency  reaffirms  that  extension  of 
the  time-limited  tolerance  will  continue 
to  meet  the  requirements  of  section 
408(1)(6).  Therefore,  the  time-limited 
tolerance  is  extended  for  an  additional 
18  months.  Although  this  tolerance  will 
expire  and  is  revoked  on  June  30,  2000, 
under  FFDCA  section  408(1)(5).  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specified  in  the  tolerance 
remaining  in  or  on  currants  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  imder  FIFRA  and  the  ' 
application  occiured  prior  to  the 
revocation  of  the  tolerance.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 


I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  9, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibiUty 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contraiy ;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  vdll  not  be 
disclosed  except  in  accordance  with 
procediu«s  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
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may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  willbe  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"at  the 
beginning  of  this  document. 

Electronic  comments  may  be  sent 
directly  to  EPA  at:  opp- 
docket@epamail.epa.gov. 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Objections  and  hearing  requests  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  control 
number  (OPP-300692).  No  CBI  should 
be  submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

m.  Regulatory  Assessment 
Requirements 

A.Certain  Acts  and  Executive  Orders 

This  final  nde  extends  a  time-limited 
tolerance  that  was  previously  extended 
by  EPA  under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4. 1993).  In  addition,  this  final 
rule  does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  etseq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28. 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 


Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
govenmient  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA 's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unhmded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the* 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 


effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Since  this  extension  of  an  existing 
time-limited  tolerance  does  not  require 
the  issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
FlexibiUty  Act  (RFA)  (5  U.S.C  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  rt  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  this  rule  in 
the  Federal  Roister.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  (rf^  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
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Dated:  August  6. 1998. 
Arnold  E.  Layne, 


Acting  Director,  Hegistration  Division,  Office 
of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180  — [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.466,  by  revising  paragraph 
(b)  to  read  as  follows: 

§  1 80.466    Fenpropathrin;  tolerances  for 
residues. 


(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  residues  of  the  herbicide 
fenpropathrin  in  coimection  with  use  of 
the  pesticide  under  section  18 
emergency  exemptions  granted  by  EPA. 
The  tolerance  will  expire  and  is  revoked 
on  the  date  specified  in  the  following 
table. 


Commodity 


Currants 


Parts  per 
miHion 


15 


Expiration/Revocation  Date 


6/30/00 


(FR  Doc.  98-24148  Filed  9-8-98;  8:45  am] 

BILUNQ  CODE  tSeO-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300703;  FRL-6024-7] 
RIN2070-AB78 

Herbicide  Safener  HOE-1 07882; 
Pesticide  Tolerances  for  Emergency 
Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA).   ' 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
the  inert  ingredient,  herbicide  safener 
HOE-107892  and  its  metabolites  HOE- 
113225.  HOE-109453.  and  HOE-094270 
in  or  on  barley  grain,  barley  hay,  barley 
straw,  and  the  processed  by-products  of 
barley  grain:  pearled  barley,  bran,  and 
flour.  This  action  is  in  response  to 
EPA*s  granting  of  an  emergency 
exemption  imder  section  18  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  fenoxaprop  formulated  with 
HOE-107892  on  barley.  This  regulation 
establishes  maximum  permissible  levels 
for  residues  of  HOE-107892  and  its 
metabolites  HOE  113225,  HOE-109453. 
and  HOE-094270  in  these  food 
commodities  pursuant  to  section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  These 
tolerances  will  expire  and  be  revoked  on 
February  1,2000. 
DATES:  This  regulation  is  effective 
September  9, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  9, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 


docket  control  number,  [OPP-3007031, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300703],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resoiut:es 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy,of  objections  and  hearing 
requeststo  Rm.  119,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300703).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 


number,  and  e-mail  address:  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  (703)  308-9367,  e-mail: 
ertman.andrew@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA.  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
tolerances  for  residues  of  the  herbicide 
safener  HOE-107892  and  its  metabolites 
HOE  113225.  HOE-109453,  and  HOE- 
094270,  in  or  on  barley  grain  at  0.05  part 
per  million  (ppm),  barley  hay  at  0.5 
ppm,  barley  straw  at  1.0  ppm,  and  the 
processed  by-products  of  barley  grain: 
pearled  barley  at  0.1  ppm,  bran  at  0.4 
ppm,  and  flour  at  0.1  ppm.  These 
tolerances  will  expire  and  be  revoked  on 
February  1,  2000.  EPA  will  publish  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerance  from  the 
Code  of  Federal  Regulations. 

L  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C.  . 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
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"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposing  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposture  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  i>esticide  chemical 
residue. ..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(I)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Einei:gency  Exemption  for  the 
Herbicide  Safiener  HOE-107892  on 
Barley  and  FFDCA  Tolerances 

The  applicant  requested  the  use  of 
fenoxaprop  formulated  with  the 
herbicide  safener  HOE-107892  (trade 
name  Piuna)  to  control  trifliu^lin- 
resistant  foxtail  in  barley  fields.  The 
applicant  stated  that  resistant  foxtail  has 
gradually  become  a  problem  over  the 
years  with  the  end  result  being  a 
significant  drop  in  barley  yields.  The 
registered  alternatives  currently 
available  are  not  adequate  to  control  the 
problem  and  growers  could  be  expected 
to  experience  significant  economic 
losses  without  the  authorized  use  of  this 
formulation  of  fenoxaprop.  EPA  has 


authorized  under  FIFRA  section  18  the 
use  of  fenoxaprop  formulated  with  the 
herbicide  safener  HOE-107892  on  barley 
for  control  of  foxtail  in  North  Dakota. 
After  having  reviewed  the  submission, 
EPA  concurs  that  emergency  conditions 
exist  for  this  state. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
HOE-107892  in  or  on  barley  grain, 
barley  hay,  barley  straw,  and  the 
processed  by-proiducts  of  barley  grain: 
pearled  barley,  bran,  and  flour.  In  doing 
so.  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2). 
and  EPA  decided  that  the  necessary 
tolerances  imder  FFDCA  section 
408(1)(6)  would  be  consistent  with  the 
new  safety  standard  and  with  FIFRA 
section  18.  Consistent  with  the  need  to 
move  quickly  on  the  emergency 
exemption  in  order  to  address  an  urgent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful. 
EPA  is  issiung  these  tolerances  without 
notice  and  opportimity  for  public 
comment  imder  section  408(e),  as 
provided  in  section  408(1)(6).  Although 
these  tolerances  will  expire  and  be 
revoked  on  February  1,  2000,  under 
FFDCA  section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  barley  grain,  barley  hay.  barley 
straw,  and  the  processed  by-products  of 
barley  grain:  pearled  barley,  bran,  and 
flour  after  that  date  vdll  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  levels  that  were  authorized  by 
these  tolerances  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  these  tolerances  ■earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
herbicide  safener  indicate  that  the 
residues  are  not  safe. 

Because  these  tolerances  are  being 
approved  imder  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  HOE-107892  meets  EPA's 
registration  requirements  for  use  on 
barley  or  whether  a  permanent  tolerance 
for  this  use  would  be  appropriate. 
Under  these  circiunstances,  EPA  does 
not  believe  that  this  tolerance  serves  as 
a  basis  for  registration  of  HOE-107892 
by  a  State  for  special  local  needs  imder 
FIFRA  section  24(c).  NorBoes  this 
tolerance  serve  as  the  basis  for  any  State 
other  than  North  Dakota  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  HOE-107892,  contact  the 


Agency's  Registration  Division  at  the 
address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safiaty  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  p>eople  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
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rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  firom  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assiuned. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 


protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  fr^m 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  wrill  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  bom 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposiu-es  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consimied  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  estabUshed 
tolerances.  If  the  TMRC  exceeds  the  RfD 


or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
milUon,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consiunption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposxu*  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(diildren  1-6  years  old)  was  not 
regionally  based. 

IV.  Aggregate  Risk  Assessment  and 
Detennination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  HOE-107892  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  residues  of 
HOE-107892  and  its  metabolites  HOE 
113225,  HOE-109453,  and  HOE-094270 
on  barley  grain  at  0.05  ppm,  barley  hay 
at  0.5  ppm,  barley  straw  at  1.0  ppm.  and 
the  processed  by-products  of  barley 
grain:  pearled  barley  at  0.1  ppm.  bran  at 
0.4  ppm.  and  flour  at  0.1  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicoloffcal  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  HOE-107892  are 
discussed  below. 

1.  Acute  toxicity.  For  acute  dietary 
risk  assessment,  a  reference  dose  (RfD) 
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was  established  for  females,  ages  13+, 
the  population  subgroup  of  concern. 
The  Agency  used  a  No  Observable  Effect 
Level  (NOEL)  of  100  mg/kg/day,  based 
on  increased  preimplantation  loss 
(indicative  of  initiation  of  dosing  too 
early,  which  appeared  after  a  single 
dose)  at  the  Lowest  Observable  Effect 
Level  (LOEL)  of  250  mg/kg/day,  from  a 
developmental  toxicity  study  in  rabbits. 
Using  an  uncertainty  factor  of  100  for 
intra-  and  inter-species  differences,  the 
Acute  RfD  for  oral  exposure  was 
calculated  to  be  1  mg/kg/day  (100  mg/ 
kg/day  +  100).  The  Agency  determined 
that  the  lOX  factor  required  by  FQPA  for 
protection  of  infants  and  children  firom 
exposure  to  HOE-107892  should  be 
reduced  to  3X  for  the  purposes  of  this 
section  18  only.  Application  of  the 
additional  3X  safety  factor  for  enhanced 
susceptibility  of  infants  and  children  to 
the  acute  RfD  results  in  an  acceptable 
acute  dietary  exposure  (food  plus  water) 
of  33.3%  or  less  of  the  acute  RfD  for  the 
population  subgroup,  females,  13+ 
years. 

2.  Short  -  and  intermediate  -  term 
toxicity.  For  short-term  dermal  Margin 
of  Exposure  (MOE)  calculations,  the 
Agency  used  the  maternal/ 
developmental  NOEL  of  100  mg/kg/day 
fix)m  a  developmental  study  in  the 
rabbit.  At  the  LOEL  of  250  mg/kg/day. 
there  were  decreases  in  body-weight 
gain  during  days  6  to  13  accompanied 
by  reduced  food  efficiency  index  and 
food  consiunption  emd  a  higher  rate  of 
abortions  starting  on  gestation  day  16. 
An  acceptable  MOE  is  £  100. 

An  endpoint  for  inhalation  exposure 
was  not  found.  The  acute  LCso  is  >  1.32 
mg/L  for  the  technical  material  and  the 
acute  LCjo  for  an  end-use  formulation  of 
which  HOE-107892  is  2.6%  by  weight  is 
>  5.14  mg/L  (LCso  =  concentration  lethal 
to  50%  of  animals  after  a  4-hour 
exposure).  It  appears  unlikely  that  there 
will  be  a  significant  risk  from 
inhalation. 

For  intermediate-term  dermal  MOE 
calculations,  the  Agency  used  a  NOEL 
of  80.5  mg/kg/day  fit)m  a  subchronic 
feeding  study  in  the  dog.  At  the  LOEL 
of  341.0  mg/kg/day,  there  were 
increases  in  alkaline  phosphatase  (ALP) 
activities  and  absolute/relative  liver 
weights;  a  focal  liver  lesion 
characterized  by  hemorrhage,  necrosis, 
and  inflammation;  slight  anemia  and 
decreases  in  food  consumption  and 
body  weight  gains.  An  acceptable  MOE 
is  2  100. 

An  endpoint  for  inhalation  exposure 
was  not  found.  The  acute  LCso  is  >  1.32 
mg/L  for  the  technical  material  and  the 
acute  LCso  for  an  end-use  formulation  of 
which  HOE-107892  is  2.6%  by  weight  is 
>  5.14  mg/L.  It  appears  unlikely  that 


there  will  be  a  significant  risk  from 
inhalation. 

3.  Chronic  toxicity.  EPA  has 
estabhshed  the  RflD  for  HOE-107892  at 
0.51  milligrams/kilogram/day  (mg/kg/ 
day).  This  RfD  is  based  on  a  chronic 
feeding  study  in  dogs  with  a  NOEL  of 
51.4  mg/kg/day  and  an  uncertainty 
factor  of  100.  An  LOEL  of  260  mg/kg/ 
day  is  based  on  increased  alkaline 
phosphatase  and  absolute/relative  liver 
weights  and  grade  1  (minimal) 
intrahepatic  cholestasis  in  the  liver. 

The  results  from  a  2-generation 
reproduction  study  in  the  rat  support 
the  NOEL  from  the  chronic  feeding 
study  in  the  dog  with  a  NOEL  of  57.3 
mg/kg/day  and  an  LOEL  of  305.9  mg/kg/ 
day  based  on  decreased  mean  body 
weight  and  mean  body  weight  gain  in 
the  parents  and  offspring. 

4.  Carcinogenicity.  In  a  rat  study, 
there  were  no  treatment  related  effects, 
including  tumors.  The  NOEL  is  >5,000 
ppm  (highest  dose  tested:  HDT).  The 
doses  employed  in  this  study  were  not 
sufficient  to  produce  any  systemic 
effects  and  appeared  to  be  inadequate  to 
test  the  carcinogenic  potential  of  the  test 
material.  This  study  is  classified  as 
unacceptable  because  it  appears  that  the 
animals  could  have  tolerated  a  higher 
dose  level. 

In  the  mouse  study,  there  were  no 
treatment  related  effects  in  mortality, 
clinical  signs,  feed  consumption,  and 
gross  necropsy  findings.  Increases  in 
liver  weights  and  hepatocellular 
hypertrophy  were  detected  at  several 
dose  levels.  At  the  terminal  sacrifice, 
Harderian  gland  adenocarcinoma 
showed  a  positive  trend  in  both  sexes 
with  the  incidences  exceeding  the 
maximiun  percentages  for  historical 
controls  (2%)  at  some  dose  levels. 
However,  although  there  was  a  positive 
trend,  the  incidences  were  not  dose- 
related  (0/50.  0/50,  2/50. 1/50  and  2/50 
in  males  and  0/50. 1/50.  0/50,  0/50  and 
2/50  in  females).  A  complete  assessment 
of  the  toxicological  significance  of  these 
tiunors  will  be  conducted  when  this 
chemical  is  considered  for  full 
registration.  The  dose  levels  employed 
in  this  study  were  adequate  to 
characterize  the  carcinogenic  potential 
of  HOE-107892  in  NMRI  mice. 

The  mouse  and  rat  cancer  studies 
wdth  the  safener  have  not  been  reviewed 
and  classified  by  either  the  Cancer  Peer 
Review  Committee  or  the  HIARC.  It  is 
not  known  at  this  time  whether  or  not 
the  Harderian  gland  adenocarcinomas 
mentioned  in  the  mous3  study  are 
toxicologically  significant  and  whether 
or  not  a  cancer  risk  assessment  is 
appropriate  for  this  chemical.  Therefore, 
for  the  purposes  of  this  section  18,  a 


cancer  risk  assessment  was  not 
conducted. 


B.  Exposures  and  Risks 

1.  From  food  and  feed  uses.  No 
permanent  tolerances  have  been 
established  for  the  residues  of  HOE- 
107892.  A  section  18  for  HOE-107892 
on  durum  wheat  in  North  Dakota,  South 
Dakota,  and  Montana  was  granted  in 
1996  and  the  appropriate  time-limited 
tolerances  were  estabhshed.  For  the 
purposes  of  that  section  18  only,  it  was 
assumed  that  there  would  be  no 
quantifiable  residues  of  HOE-107892  in 
wheat  grain  or  straw.  It  was  further 
assumed  that  there  would  be  no 
quantifiable  residues  in  meat,  milk, 
poultry,  or  eggs  resulting  from  the  use. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  and 
risks  from  HOE-107892  as  follows: 
i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The  acute 
RfD  is  1  mg/kg  bw/day.  Application  of 
the  3X  safety  factor  for  enhanced 
suscepUbility  of  infants  and  children  to 
the  Acute  RfD  results  in  an  acceptable 
acute  dietary  exposure  (food  plus  water) 
of  33.3%  or  less  of  the  acute  RfD  for  the 
population  subgroup  of  concern, 
females,  age  13+  years.  For  this 
population  subgroup,  there  is  an 
acceptable  acute  dietary  exposure  (food 
only)  of  <1%  of  the  acute  RfD. 
"This  acute  dietary  (food)  risk 
assessment  used  the  TMRC  which 
assumes  tolerance  level  residues  and 
100%  crop-treated.  The  Dietary 
Exposure  Evaluation  Model  PEEM) 
software  was  used  for  this  acute  dietary 
exposure  analysis.  For  females  (13-50 
yrs),  the  exposure  values  of  0.00028  was 
determined  to  utilize  <l  percent  of  the 
acute  RfD. 

These  results  should  be  viewed  as  a 
very  conservative  risk  estimate: 
refinement  using  anticipated  residue 
values  and  percent  crop-treated  — 

information  in  conjuncdon  with  Monte 
Carlo  analysis  would  result  in  a  lower 
estimate  of  acute  dietary  exposure, 
ii.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  EPA  has  made  very 
conservative  assumptions:  100%  of  all 
commodities  (including  barley)  which 
have  HOE-107892  tolerances  (at  the 
present  time,  time-limited  tolerances) 
contain  mefenpyr-diethyl  residues,  and 
these  residues  are  present  at  the  level  of 
the  tolerance.  By  making  these 
assumptions,  an  overestimation  of 
human  dietary  exposure  results.  Thus, 
in  making  a  safety  determination  for  this 
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tolerance.  EPA  is  taking  into  account 
this  conservative  exposure  assessment. 

The  time-hmited  HOE-107892 
tolerances,  including  the  necessary 


section  18  tolerance(s),  result  in  a 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  that  is  equivalent 


to  the  foUowring  percentages  of  the 
Chronic  RfD: 


Population  Subgroup 


U.S.  Population  (48  States)  

Nursing  Infants  (<1  year  old)  ........ 

Non-Nursing  Infants  (<1  year  old) 

ChikJren  (1-6  years  old)  

Children  (7-12  years  old)  

Females  (13-50  years  old) 


TMRC(mg/k9^day) 


0.000023 
0.000004 
0.000008 
0.000038 
0.000027 
0.000016 


%  Chronic  RFD 


<1% 
<1% 
<1% 
<1% 
<1% 
<1% 


The  subgroups  listed  above  are:  (1) 
U.S.  population  (48  states);  (2)  Infants 
and  children  (4  subgroups)  and  (3) 
Females  (13-50  years).  There  are  no 
other  subgroups  for  which  the 
percentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S.  population  (48  states). 

2.  From  drinking  water.  HOE-107892 
is  not  persistent  and  not  mobile.  Even 
liough  sorption  to  soil  is  relatively  low 
ledian  Koc  of  approximately  600),  its 
sWirt  half-life  of  about  one  week  or  less 
an^low  use  rate  imply  that  it  has  little 

itential  to  leach  to  ground  water  or 
.  _noff  to  surface  water.  Under  favorable 
conditions,  there  could  be  runoff  into 
surface  water,  primarily  via  dissolution 
in  runoff  water,  for  several  days  post- 
application.  There  are  no  established 
Maximum  Contaminant  Levels  for 
residues  of  HOE-107892  in  drinking 
water.  No  health  advisory  levels  for 
HOE-107892  in  drinking  water  have 
been  established. 

i.  Ground  water.  The  Agency  used  its 
SCI-GROW  (Screening  Concentration  in 
Ground  Water)  screening  model  and 
environmental  fate  data  to  determine 
the  EECs  of  HOE-107892  in  ground 
water.  SCI-GROW  is  an  empirical  model 
based  upon  actual  ground  water 
monitoring  data  collected  for  the 
registration  of  a  number  of  pesticides 
that  serve  as  benchmarks  for  the  model. 
The  current  version  of  SCI-GROW 
appears  to  provide  realistic  estimates  of 
pesticide  concentrations  in  shallow, 
highly  vulnerable  ground  water  sites 
(i.e.,  sites  with  sandy  soils  and  depth  to 
ground  water  of  10  to  20  feet).  The  SCI- 
GROW  groimd  water  screening 
concentration  is  0.00006  ppb. 

ii.  Surface  water.  The  Agency  used  its 
GENEEC  (Generic  Estimated 
Environmental  Concentration)  screening 
model  and  environmental  fate  data  to 
determine  the  EECs  of  HOE-107892  in 
surface  water.  GENEEC  simulates  a  1 
hectare  by  2  meter  deep  edge-of-the- 
field  farm  pond  which  receives 
pesticide  runoff  from  a  treated  10 
hectare  field.  GENEEC  can  substantially 
overestimate  (by  a  £  3  fold  factor)  true 


pesticide  concentrations  in  drinking 
water.  It  has  certain  limitations  and  is 
not  the  ideal  tool  for  use  in  drinking 
water  risk  assessments.  However,  it  can 
be  used  in  screening  calculations  and 
does  provide  an  upper  bound  on  the 
concentration  of  pesticide  that  can  be 
found  in  drinking  water.  Since  GENEEC 
can  substantially  overestimate  true 
drinking  water  concentrations,  it  will  be 
necessary  to  refine  the  GENEEC  estimate 
when  the  level  of  concern  is  exceeded. 
In  those  situations  where  the  level  of 
concern  is  exceeded  and  the  GENEEC 
value  is  a  substantial  part  of  the  total 
exposure,  the  Agency  can  use  a  variety 
of  methods  to  refine  the  exposure 

octiTTintnc 

Using  the  GENEEC  model  and 
available  environmental  fate  data,  EPA 
calculated  the  following  Tier  1 
EsUmated  EECs  for  HOE-107892: 

-  GENEEC  Peak  EEC(ppb):  0.29  ppb 

-  Average  4  day  EEC  (ppb):  0.28  ppb 

-  Average  21  day  EEC{ppb):  0.23  ppb 

-  Average  56  day  EEC  (ppb):  0.15  ppb. 
iii.  Acute  exposure  ana  risk.  Based  on 

the  acute  dietary  (food)  exposure 
estimates,  acute  drinking  water  level  of 
concern  (DWLOC)  for  HOE-107892  was 
calculated  to  be  9,900  (jig/L)  for  the 
subpopulation  group  of  concern 
(females  13  years  and  older). 

iv.  Chronic  risk.  Based  on  the  chronic 
dietary  (food)  exposure  estimates, 
chronic  drinking  water  levels  of  concern 
(DWLOC)  for  HOE-107892  were 
calculated  and  are  summarized  below: 

-  U.S.  Population  (48  States):  18,000 

-  Females  13  +  years,  nursing:  15,000 

-  Children  (1-6  years  old):  5,100 

It  is  current  Agency  policy  that  the  . 
following  subpopulations  be  addressed 
when  calculating  drinking  water  levels 
of  concern:  U.S.  population  (48  States), 
any  other  adult  populations  whose 
%RfD  is  greater  than  that  of  the  U.S. 
population,  and  the  Female  and  Infant/ 
Children  subgroups  (1  each)  with  the 
highest  food  exposure.  The  subgroups 
which  are  listed  above  are  those  which 
fall  into  these  categories. 

3.  From  non-dietary  exposure.  HOE- 
107892  currently  has  no  registered 
residential  uses. 


4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  writh  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  omiulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increaises,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 
Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
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toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time.  . 
available  data  to  determine  whether 
HOE-107892  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity,  HOE- 
107892  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  HOE-107892  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk—  U.S.  adult  population. 
Toxicological  effects  applicable  to  the 
general  U.S.  adult  population  that  could 
be  attributed  to  a  single  exposure  (dose) 
were  not  observed  in  oral  toxicity 
studies  in  animal  species.  Therefore,  a 
dose  and  endpoint  were  not  identified 
for  acute  dietary  risk  assessment  for  this 
population. 

Females  13  years  and  older:  The 
population  subgroup  of  concern  is 
females  13+  years.  Using  TMRC,  EPA 
concluded  that  the  high-end  exposiue 
estimate  of  0.00028  mg/kg/day,  results 
in  an  acceptable  acute  dietary  risk 
estimate  (food  only)  of  <1%  of  the  acute 
RfD  for  the  population  of  concern: 
Females,  13+  years. 

For  acute  exposure,  based  on  an  adult 
female  body  weight  of  60  kg  and  2L 
consimiption  of  water  per  day,  EPA's 
DWLOC  for  acute  exposure  to  HOE- 
107892  for  Females,  13  years  and  older, 
is  9.900  ppb.  The  peak  EEC  (acute) 
value  of  0.29  ppb  is  lower  than  the  acute 
DWLOCs  for  females,  13  years  and  older 
(9900  ppb).  Therefore,  EPA  concludes 
with  reasonable  certainty  that  the  acute 
exposure  to  mefenpyr-diethyl  (HOE- 
107892)  in  drinking  water  is  less  than 
our  level  of  concern  and  that  the  acute 
aggregate  risk  estimate  (food  and  water) 
is  less  than  our  level  of  concern. 

2.  Chronic  risk.  Using  the 
conservative  TMRC  exposure 
assiunptions  described  above,  and 
taking  into  accoimt  the  completeness 
and  reliability  of  the  toxicity  data,  the 
Agency  has  calculated  that  chronic 
dietary  exposure  to  HOE-107892  from 
food  will  utilize  <1%  of  the  Rfl3  for  the 


U.S.  population.  EPA's  DWLOC  for 
chronic  exposure  to  HOE-107892  is 
18,000  ppb  for  the  US  population  and 
15,000  for  nursing  females  13  years  and 
older.  The  chronic  EEC,  GENEEC  56- 
day,  value  of  0.15  ppb  is  lower  than 
these  chronic  DWLOCs.  Therefore,  EPA 
concludes  with  reasonable  certainty  that 
exposure  to  HOE-107892  in  drinking 
water  is  less  than  the  level  of  concern 
and  that  the  chronic  aggregate  risk  (food 
and  water)  is  less  than  the  level  of 
concern. 

There  are  no  residential  exp>osures. 
Under  current  Agency  guidelines,  the 
proposed  and  current  uses  of  HOE- 
107892  under  the  existing  temporary 
tolerances  do  not  constitute  a  chronic 
dermal  or  inhalation  exposure  scenario. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
chronic  aggregate  exposure  to  HOE- 
107892  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential  uses. 
There  are  no  residential  uses.  Therefore, 
short-  and  intermediate-term  aggregate 
risk  assessments  are  not  required. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Although  there  is  a  question 
concerning  a  positive  statistical  trend  in 
Harderian  gland  tumors  in  mice 
exposed  to  HOE-107892  in  the  diet  over 
a  lifetime  and  the  incidences  exceed 
historical  control  incidences,  these 
tumors  were  not  dose-related  and  there 
is  no  statistically  significant  increase 
using  a  pairwise  comparison  at  any  dose 
level.  It  is  unlikely  that  they  will  be 
toxicologically  significant  when 
officially  reviewed  by  either  the  HIARC 
or  the  CPRC.  Therefore,  for  the  purposes 
of  this  section  18,  which  allows  for  a 
limited  use  over  a  limited  period  of 
time,  a  cancer  risk  assessment  will  not 
be  conducted. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of  HOE- 
107892,  EPA  considered  data  fit)m 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  fit)m 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 


exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  a  10-foId  margin  of  safety  for 
infants  and  children  in  the  case  of  * 
threshold  effects  to  account  for  pre-and 
post-natal  toxicity  and  the  completeness 
of  the  data  base  unless  EPA  determines 
that  a  different  margin  of  safety  will  be 
safe  for  infants  and  children.  Margins  of 
safety  are  incorporated  into  EPA  risk 
assessments  either  directly  through  use 
of  a  margin  of  exposure  analysis  or 
through  using  uncertainty  (safety) 
factors  in  calculating  a  dose  level  that 
poses  no- appreciable  risk  to  humans.  In 
either  case,  EPA  generally  defines  the 
level  of  appreciable  risk  as  exposure 
that  is  greater  than  1/100  of  the  no 
observed  effect  level  in  the  animal  study 
appropriate  to  the  particular  risk 
assessment.  This  100-fold  uncertainty 
(safety)  factor/margin  of  exposure 
(safety)  is  designed  to  account  for  inter- 
species extrapolation  and  intra-species 
variability.  TTie  Agency  believes  that 
reliable  data  support  using  the  100- fold 
margin/factor,  rather  than  the  1,000- fold 
margin/factor,  when  EPA  has  a 
complete  data  base  under  existing 
guidelines,  and  when  the  severity  of  the 
effect  in  infants  or  children,  the  potency 
or  imusual  toxic  properties  of  a 
compound,  or  the  quality  of  the 
exposure  data  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
margin/ factor. 

ii.  Developmental  toxicity  studies.  In 
a  developmental  toxicity  study  in  rats, 
the  maternal  NOEL  is  the  limit  dose, 
1,000  mg/kg/day.  There  were  no 
treatment-related  effects  in 
developmental  parameters.  The 
developmental  NOEL  is  also  the  limit 
dose,  1,000  mg/kg/day. 

In  an  embryotoxicity  and  post-natal 
development  study  HOE-107892  was 
tested  at  the  limit  dose  of  1.000  mg/kg/ 
day.  Mean  maternal  body-weight  gain 
was  significantly  lower  during  treatment 
and  was  accompanied  by  a  significant 
reduction  in  food  efficiency  and  food 
consumption.  There  was  also  a 
treatment-related  impairment  in  fetal 
body  weight  and  body-weight  gain. 
Based  on  the  results  of  the  study,  the 
NOEL  for  maternal,  fetal  and  neonatal 
toxicity  is  <  1,000  mg/kg/day. 

In  a  developmental  toxicity  study  in 
rabbits  there  was  a  significant  decrease 
in  body-weight  gain  observed  at  250  mg/ 
kg/day  during  the  first  week  of 
treatment  which  was  accompanied  by 
significantly  reduced  food  efficiency 
index  and  food  consumption.  There  was 
also  a  higher  rate  of  abortions  and  an 
increased  preimplantation  loss.  The 
NOEL  for  teratogenicity  was  250  mg/kg/ 
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day,  the  highest  dose  tested.  The  NOEL 
for  maternal  toxicity  is  100  mg/kg/day. 
Based  on  the  higher  rate  of  abortions 
observed  in  the  dams  at  250  mg/kg/day, 
the  NOEL  for  fetotoxicity  is  also  100 
mg/kg/day. 

lii.  Reproductive  toxicity  study.  In  a  2- 
generation  reproduction  study  in  rats, 
the  NOEL  for  general  toxicity  (i.e.,  for 
parents  and  offspring)  was  determined 
to  be  57.3  mg/kg  bw/day  based  on 
decreased  mean  body  weight  and  mean 
body  weight  gain  and  an  increase  in  the 
severity  (but  not  in  the  incidence)  of 
splenic  extramedullary  hematopoiesis. 
TTie  reproductive  NOEL  was  set  at  305.9 
mg/kg/day  (HDT),  since  there  were  no 
adverse  treatment-related  effects  on 
reproductive  parameters  evident  at  any 
dose  level  tested. 

iv.  Pre-  and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-  and  post-natal  toxicity  for  HOE- 
107892  is  complete  with  respect  to 
current  data  requirements.  Based  on  the 
developmental  study  data  discussed 
above,  HOE-107892  does  not  appear  to 
have  an  extra  sensitivity  for  pre-natal 
effects.  The  FQPA  safety  factor  of  lOX 
was  reduced  to  3X  for  the  purposes  of 
this  section  18  only  until  the  entire 
database  is  completely  reviewed.  The 
factor  of  3X  is  only  to  be  applied  to  the 
acute  dietary  endpoint  for  the  females 
13-t-  years  population  subgroup;  the 
factor  of  lOX  is  to  be  removed  for  the 
chronic  dietary  endpoint  for  all 
population  subgroups.  The  rationale 
was  as  follows:  "There  is  no  increased 
sensitivity  in  rats  and  rabbits  in 
developmental  and  reproduction  studies 
in  rats  and  rabbits,  however,  in  the 
absence  of  an  OPP  toxicologist's  review 
of  the  rabbit  developmental  study,  the 
summary  description  of  the  rabbit 
developmental  study  indicates  that 
there  may  an  increased  severity  of  effect 
in  the  offspring  (increased 
preimplantation  loss  and  abortions) 
relative  to  effects  in  the  dams  at  the 
same  dose  (decreases  in  food 
consimiption,  food  efficiency  and 
weight  gain)." 

2.  Acute  risk.  Toxicological  effects 
applicable  to  children  and/or  infants 
that  could  be  attributed  to  a  single 
exposure  (dose)  were  not  observed  in 
oral  toxicity  studies  in  several  animal 
species.  Therefore,  a  dose  and  endpoint 
were  not  identified  for  acute  dietary  risk 
assessment  for  this  population 
subgroup. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assimiptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  HOE-107892 
from  food  will  utilize  <1%  of  the  RfD  for 
infants  and  children.  EPA  generally  has 
no  concern  for  exposures  below  100% 


of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  EPA's  DWLOC  for 
chronic  exposure  to  HOE-107892  is 
5,100  ppb  for  children,  ages  1-6,  the 
subgroup  with  the  highest  food 
exposure  of  all  the  infant  and  children 
subgroups.  The  chronic  EEC,  GENEEC 
56-day,  value  of  0.15  ppb  is  lower  than 
this  chronic  DWLOC.  Therefore,  the 
Agency  concludes  with 
reasonablecertainty  that  exposure  to 
HOE-107892  in  drinking  water  is  less 
than  our  level  of  concern  for  infants  and 
children  and  that  the  chronic  aggregate 
risk  (food  and  water)  is  less  than  the 
level  of  concern. 

4.  Short-  or  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential  uses. 
There  are  no  residential  uses.  Short-  and 
intermediate-term  endpoints  were  not 
identified  for  infants  and  children. 
Therefore,  short-  and  intermediate-term 
aggregate  risk  assessments  are  not 
required. 

V.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plants  is 
adequately  understood.  The  residue  of 
concern  is  parent  HOE-107892  and 
metabolites  HOE-113225,  HOE-109453. 
and  HOE-094270. 

For  the  purposes  of  this  section  18 
only,  the  residues  of  concern  in  poultry 
and  ruminants  are  HOE-107892  and 
metabolites  HOE-113225,  HOE-109453, 
and  HOE-094270. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  involves 
extraction,  methylation,  separation  by 
gas  chromoatography  (GC),  and 
detection  by  Mass  Spectroscopy  (MS). 

C.  Magnitude  of  Residues 

As  a  result  of  this  section  18  use, 
residues  of  mefenpjrr-diethyl  (HOE- 
107892)  and  its  regulated  metabolites 
(HOE-113225, 109453,  and  094270)  are 
not  expected  to  exceed  the  following 
levels:  0.05  ppm  in  grain,  0.5  ppm  in 
bay,  and  1.0  ppm  in  straw.  In  addition, 
residues  of  HOE-107892  and  its 
regulated  metabolites  are  not  expected 
to  exceed  the  following  levels  in 
processed  by-products  of  barley  grain: 
0.1  ppm  in  pearled  barley,  0.4  ppm  in 
bran,  and  0.1  ppm  in  flour.  The 
tolerance  levels  on  processed  barley  by- 


products are  based  on  the  tolerance 
level  for  barley  grain  and  theoretical 
concentration  factors. 

EPA  does  not  expect  detectable 
residues  in  livestock  commodities  as  a 
result  of  this  section  18  use. 

D.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  Maximiun  Residue  Limits 
(MRLs)  for  HOE-107892  on  barley. 
Thus,  harmonization  is  not  an  issue  for 
this  section  18  request. 

E.  Rotational  Crop  Restrictions 

For'this  section  18  only,  a  60  day 
plant  back  interval  will  be  required  for 
all  crops  other  than  wheat  and  barley. 
This  decision  is  based  on  results  of 
laboratory  environmental  fate  studies 
and  the  long  PHI  which  is  stipulated. 
Within  1-month  of  application  of  HOE- 
107892, 14C  activity  from  both 
raefenpyr  diethyl  and  a  major 
metabolite,  HOE-113225,  decreased  to 
less  than  6%  of  the  original  activity.  A 
second  major  metabolite,  HOE-094270, 
had  a  longer  residence  time  in  soil.  It 
reached  maximum  activity  of  about  72% 
after  30-60  days  of  incubation,  and  has 
a  much  longer  estimated  DT50  (time 
required  for  compound  to  decay  to  50% 
of  the  initial  quantity)  of  100-200  days. 
In  this  section  18  a  60  day  PHI  is 
stipulated.  In  effect,  HOE-107892 
automatically  has  60  days  to  decay 
before  re-planting  can  be  done.  Fqr  the 
purposes  of  this  section  18  only,  EPA  is 
willing  to  allow  rotation  to  any  crops  60 
days  aifter  application.  For  section  3 
registration,  actual  rotational  crop  data 
will  need  to  be  reviewed  to  determine 
an  appropriate  plant  back  interval  for 
crops  other  than  wheat  and  barley. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  HOE-107892  and  its 
metabolites  HOE  113225,  HOE-109453, 
and  HOE-094270  in  barley  grain  at  0.05 
ppm,  barley  hay  at  0.5  ppm.  barley 
straw  at  1.0  ppm,  and  the  processed  by- 
products of  barley  grain:  pearled  barley 
at  0.1  ppm,  bran  at  0.4  ppm,  and  flour 
at  0.1  ppm. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  imder  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
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some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  vnli  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  9, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  vdll  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300703J  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 


Monday  through  Friday,  excluding  legal 
hohdays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

K.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(1)(6).  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfimded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Enviroiunental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

Executive  Order  12875.  Under 
Executive  Order  12875,  entitled 
Enhancing  Intergovernmental 


Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  U 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  vmtten 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

Executive  Order  13084.  Under 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiu« 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
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does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

In  admtion,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerances  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
estabUshing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 


X.  Submission  to  Congress  and  the 
ComptroUer  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 


and  i>ests.  Reporting  and  recordkeeping 
requirements. 
Dated:  August  19, 1998. 

James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.509  is  amending 
paragraph  (b)  by  alphabetically  adding 
the  following  entries  to  the  table  to  read 
as  follows: 

$180,509    HOE-107892  (mefanpyrdlettiyl; 
tolerances  for  residues. 

«    •    •    •     • 

(b)*    *    • 


ConvnodKy 

Barley,  bran k 

Barley,  flour  „ 

Bartey,  grain  „ 

Barley,  hay 

Bartey,  pearled  

Barley,  straw „_ 


Parts  per  miHion 


ExpiratiorVRevocation  Date 


0.4 

0.1 

0.05 

0.5 

1.0 

0.1 


2/1/00 
2/1/00 
2/1/00 
2/1/00 
2/1/00 
2/1/00 


*     •     •     • 


(FR  Doc.  98-24150  Filed  9-8-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  268 

[FRL-«155-7] 

Characteristic  Slags  Generated  From 
Thermal  Recovery  of  Lead  by 
Secondary  Lead  Smelters;  Land 
Disposal  Restrictions;  Final  Rule; 
Extension  of  Compliance  Date 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  compliance  date  of 
final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  issuing  an  extension  of 
the  compliance  date  until  November  26, 
1998  for  a  limited  portion  of  the  Phase 
IV  Final  Rule,  published  on  May  26, 
1998  (63  FR  28556),  which,  in  part. 


amended  the  Land  Disposal  Restriction 
(LDR)  treatment  standards  for  metal- 
bearing  hazardous  wastes  exhibiting  the 
toxicity  characteristic.  EPA  is  extending 
the  date  for  treatment  standards  only  for 
secondary  lead  slags  exhibiting  the 
toxicity  characteristic  for  one  or  more 
metals  that  are  generated  from  thermal 
recovery  of  lead-bearing  wastes 
(principally  batteries).  The  Agency  is 
taking  this  action  because  there  appear 
to  be  short-term  logistical  difficulties 
resvdting  in  a  temporary  shortage  of 
available  treatment  capacity  for  these 
particular  wastes.  In  the  interim,  the 
slags  affected  by  this  extension  remain 
subject  to  the  treatment  standards  for 
toxicity  characteristic  metals 
promulgated  in  the  Third  Third  Final 
Rule  [55  FR  22520;  June  1, 1990)  and 
codified  at  40  CFR  268.40. 
EFFECTIVE  DATE:  August  28, 1998. 
addresses:  The  public  docket  for  this 
docimient  extending  the  effective  date  is 
available  for  public  inspection  at  EPA's 
RCRA  Information  Center,  located  at 
Crystal  Gateway,  First  Floor,  1235 
Jefferson  Davis  Highway.  Arlington. 


Virginia.  The  regulatory  docket  contains 
a  number  of  backgroimd  materials 
pertinent  to  this  action.  To  obtain  a  list 
of  these  items,  contact  the  RCRA  Docket 
at  (703)  603-9230  and  request  the  list  of 
references  in  EPA  Docket  #F-98-LABS- 
FFFFF. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll  free)  or 
(703)  920-9810  in  the  Washington.  DC 
metropolitan  area.  For  information  on 
this  notice  contact  Elaine  Eby.  Anita 
Cummings  or  Katrin  Krai  (5302W). 
Office  of  Solid  Waste.  401  M  Street.  SW, 
Washington  DC  20460.  Elaine  Eby  may 
be  reached  at  (703)  308-6449;  Anita 
Cummings  may  be  reached  at  (703)  30S- 
8303;  and  Katrin  Krai  may  be  reached  at 
(703)  308-6120. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Role  on  Internet 

This  notice  is  available  on  the 
internet,  at: 
www:  http://www.epa.gov/oswer/ 

hazwaste/ldnnetal/facts.htm 
FTP:  ftp.epa/gov 
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Login:  anonymous 
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L  Background 

On  May  26, 1998,  the  Agency 
promulgated  the  Land  Disposal 
Restrictions  ("LDR")  Phase  IV  Final 
Rule.  This  rule  revises  universal 
treatment  standards  ("UTS")  for  12 
metal  hazardous  constituents.  The 
Phase  IV  Final  Rule  also  requires 
toxicity  characteristic  ("TC")  metal 
wastes — those  wastes  exhibiting  the 
characteristic  levels  set  out  in  261.24,  as 
measured  using  the  Toxicity 
Characteristic  Leaching  Procedure 
("TCLP")— to  meet  the  UTS  levels  for 
those  metal  constituents  prior  to  land 
disposal.  In  addition,  the  LDR  rules 
require  that  underlying  hazardous 
constituents  ("UHCs")— hazardous 
constituents  that  are  present  below 
characteristic  levels  but  still  present  at 
levels  higher  than  those  necessary  to 
minimize  threats  posed  by  land  disposal 
(see  40  CFR  268.2  (i)  (defining 
"underlying  hazardous  constituent") — 
present  in  TC  metal  wastes  must  also 
meet  UTS  levels  before  land  disposal. 
Because  the  Agency  found  that  there 
was  ample  stabilization  capacity 
available  to  treat  these  metal-bearing 
wastes,  this  rule  took  effect  90  days 
from  the  date  of  promulgation,  i.e., 
August  24, 1998,  which  date 
corresponded  generally  to  the  time 
needed  to  make  logistical  arrangements 
for  treatment  of  wastes  that  were 
affected  by  Phase  IV  (see  63  FR  at 
285624-25,  May  26,1998). 

Prior  to  Phase  IV,  TC  metal  wastes 
were  only  subject  to  treatment  standards 
if  the  wastes  exceeded  the  characteristic 
level  for  the  various  hazardous  metals, 
as  established  in  the  Third  Third  Final 
Rule  (55  FR  22520,  June  1, 1990).  There 
was  also  no  requirement  to  treat  these 
wastes  for  underlying  hazardous 
constituents.  The  Phase  FV  rule  amends 
most  of  the  standards  for  metals  to  make 
them  more  stringent,  and  also  requires 
treatment  of  UHCs  in  all  TC  metal 
wastes.  For  example,  of  most  relevance 
here,  the  treatment  standard  for  lead 
nonwastewaters  exhibiting  the  Toxicity 


Characteristic  is  now  0.75  mg/L 
(measured  by  the  TCLP),  rather  than  5.0 
mg/L  (measured  by  either  the  TCLP  or 
the  predecessor  Extraction  Procedure). 
Further,  all  UHCs  in  characteristic  lead 
wastes  have  to  be  treated  to  meet  the 
standards  for  hazardous  constituents  set 
out  in  Section  268.48.  The  rule  thus 
assures  that  threats  posed  by  land 
disposal  of  these  wastes  will  be 
minimized  as  required  by  RCRA  section 
3004  (m).  See  Chemical  Waste 
Management  v.  EPA.  976  F.  2d  2, 16.  27, 
32  (D.C.  Cir.  1992)  (holding  first  that 
treatment  to  characteristic  levels  was 
insufficient  to  minimize  threats  within 
the  meaning  of  RCRA  section  3004  (m), 
particularly  when  further  increments  of 
treatment  are  demonstrated  and 
available,  and  second  that  treatment  of 
underlying  hazardous  constituents  was 
required  (id.  at  16-18)). 

The  secondary  lead  industry  consists 
of  lead  smelters  that  recover  lead  metal 
irom  secondary  materials,  primarily 
spent  lead  acid  batteries.  Secondary 
lead  smelters  generate  slag  as  a  by- 
product of  this  process.  Secondary  lead 
slags  sometime  exhibit  the  toxicity 
characteristic  for  lead,  and  occasionally 
for  other  metals  as  well.  These  slags, 
however,  may  also  be  nonhazardous. 
Today's  action  applies  only  to 
secondary  lead  slags  that  exhibit  the 
toxicity  characteristic  for  one  or  more 
RCRA  metals  and  are  therefore 
characteristically  hazardous.  See  63  FR 
at  28566  (May  26, 1998)  (secondary  lead 
slags  which  do  not  exhibit  a 
characteristic  are  not  subject  to  further 
LDR  treatment  requirements). 

n.  Today's  Action 

EPA  is  today  amending  the 
compliance  date  of  the  prohibition  and 
treatment  standards  for  slags  from 
secondary  lead  smelting  until  November 
26, 1998  (i.e.,  three  months  from  the 
original  effective  date).  Although  EPA 
believes  that  the  treatment  standards  for 
these  slags  are  achievable  through 
stabilization  or  other  means  and  that 
there  is  an  ample  amount  of  treatment 
capacity  for  these  slags,  there  are  certain 
short-term  logistical  difficulties  in 
utili2ung  this  capacity  resulting  in  a 
short-term  imavailability  of  treatment 
capacity. 

Secondary  lead  slag  is  generated  in 
the  form  of  large  solid  blocks  of 
material.  Before  the  slag  can  be 
successfully  stabilized  to  meet  the 
amended  treatment  standards,  it  must 
be  crushed,  a  process  necessitating  use 
of  specialized  equipment.  One 
commercial  treater  presently  has  such 
equipment  on-site,  but  most  commercial 
stabilization  facilities  do  not.  However, 
a  nimiber  of  secondary  lead  plants 


operate  their  own  on-site  crushing 
equipment.  Overall  there  is  enough 
available  crushing  equipment  to  provide 
sufficient  pretreatment  capacity  for  the 
secondary  lead  slag.  Once  the  slags  are 
crushed,  there  should  be  ample  capacity 
to  stabilize  the  crushed  material,  either 
at  off-site  commercial  treatment 
{acilities  or  on-site. 

Based  on  these  facts,  EPA  reiterates  its 
finding  that  there  is  an  adequate  amount 
of  treatment  capacity  available  to  treat 
secondary  lead  slag,  within  the  meaning 
of  RCRA  section  3004(h)(2). 
Notwithstanding  the  fact  that  this 
capacity  is  divided  between  di^erent 
entities  (i.e.  crushing  equipment  at  one 
locale,  stabilization  capacity  at  another), 
capacity  still  exists  and  must  be 
utilized.  The  whole  premise  of  the  Land 
Disposal  Restrictions  program  is  that 
existing  treatment  capacity  is  to  be  used 
in  lieu  of  land  disposal  of  untreated 
hazardous  wastes.  See  130  Cong.  Rec. 
S9178  (daily  ed.  July  25, 1984) 
(statement  of  Sen.  Chafee);  see  also  S. 
Rep.  No.  198,  98th  Cong.  1st  Sess.  18 
(1984).  Thus,  EPA  emphasizes  that  it 
does  not  (and  will  not)  accept  any 
argument  that  treatment  is  unavailable 
because  generators  refuse  to  perform 
pretreatment  necessary  to  facilitate 
treatment  to  meet  LDR  levels. 

However.  EPA  recognizes  in  this 
particular  case  that  the  physically 
separate  pretreatment  and  treatment 
operations  result  in  a  situation  where 
additional  time  is  needed  to  arrange  for 
logistical  coordination  and  shipping. 
Prospective  customers  typically  send 
waste  samples  to  commercial  treaters, 
who  then  develop  a  stabilization  recipe 
for  the  waste,  a  process  normally  taking 
several  weeks.  This  process  has  not  yet 
begun  for  several  reasons.  There 
apparently  was  some  confusion 
regarding  the  physical  form  of  the  waste 
to  be  treated,  die  result  being  that  at 
least  some  treatment  facilities  believed 
they  would  need  to  treat  uncrushed 
material,  resulting  in  not-fully-informed 
refusals  to  accept  the  waste  for 
treatment.  As  a  result,  some  limited 
additional  time  is  needed  for 
commercial  treaters  to  receive  crushed 
samples,  develop  treatment  recipes  for 
that  sample,  enter  into  necessary 
contractual  relationships  with  the 
generators  of  secondary  lead  slag,  and 
finalize  other  logistical  coordination 
necessities,  such  as  shipping. 

In  addition,  the  seconaary  lead 
industry  is  not  currently  prepared  to 
ship  pulverized  slag  to  commercial 
treaters.  Although  the  crushed  slag  can 
readily  be  shipped  by  rail  car  (among 
other  means),  it  will  still  take  the 
industry  some  time  to  make  alternative 
transport  arrangements  (contracting  to 
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use  a  diffierent  type  of  rolling  stock, 
etc.).  The  Agency  estimates  that  an 
additional  90  days  is  needed  to  resolve 
these  logistical  obstacles.  Accordingly, 
the  Agency  is  extending  the  compliance 
date  of  the  prohibition  and  treatment 
standards  for  secondary  lead  slags 
exhibiting  the  toxicity  characteristic  for 
one  or  more  metals  until  November  26, 
1998.  During  this  time,  the  slags  will 
remain  subject  to  the  existing  LDR 
treatment  standards  promulgated  in  the 
Third  Third  Final  Rule  (55  FR  at  22690, 
June  1, 1990),  which  standards  are 
codified  in  the  present  section  268.40, 
and  will  also  be  subject  to  any  other 
applicable,  ancillary  LDR  requirements 
(e.g.  tracking  and  recordkeeping 
requirements  in  §  268.7). 

Two  other  points  regarding  this 
extension  should  be  noted.  First,  today's 
limited  extension  of  the  compliance 
date  of  the  land  disposal  prohibition 
and  treatment  standards  affects  only  the 
date  of  compliance.  It  does  not  mandate 
a  particulsir  means  of  compliance.  Thus, 
secondary  lead  smelters  are  not 
obligated  to  have  their  characteristic 
slags  treated  commercially  if  there  is 
another  means  of  compliance  available. 
Many  secondary  lead  plants  operate 
their  own  stabilization  equipment,  and 
these  on-site  stabilization  processes  may 
be  optimized  to  achieve  the  amended 
treatment  standards  adopted  in  the 
Phase  IV  final  rule  (63  FR  at  28565). 
Secondary  lead  plants  remain  free  to 
treat  their  own  slags  (or  to  adopt  some 
other  means  of  compliance  not  requiring 
shipment  of  pulverized  slag  to 
commercial  treatment  facilities), 
provided  of  course  that  the  waste 
complies  with  LDR  treatment  standards 
before  it  is  land  disposed. 

Second,  the  secondary  lead  industry 
has  questioned  whether  the  amended 
UTS  for  lead  nonwastewatSrs  (.75  mg/1 
in  a  TCLP  extract)  is  achievable  for 
secondary  lead  blast  furnace  slags  and 
has  raised  this  as  an  issue  in  a  petition 
for  judicial  review  of  the  Phase  FV  Final 
Rule.  EPA  believes  the  standard  is 
achievable,  based  on  the  information  in 
the  administrative  record  for  the  rule. 
However,  today's  action  briefly  delaying 
the  Phase  IV  compliance  date  also 
provides  an  opportunity  to  develop 
further  treatment  data  on  this  particular 
waste.  Based  on  reasonable  assurances 
from  industry  representatives,  the 
Agency  expects  secondary  lead  facilities 
to  be  forthcoming  in  providing  proper 
samples  (i..e.,  of  the  crushed  slag)  to 
treaters  for  the  veriHcation  testing 
described  earlier,  and  to  allow  this 
information  to  be  utilized  (with  suitable 
safeguards  for  business  confidentiality) 
in  confirming  (or  calling  into  question) 
the  achievability  of  the  Phase  LV  metal 


treatment  standards  with  respect  to 
secondary  lead  slags.  If  certain  slags 
cannot  be  treated  to  meet  the  UTS  lead 
nonwastewater  of  0.75  mg/L,  a 
treatment  variance  may  hie  sought  under 
the  criteria  of  §  268.44(h)  (i.e.,  physical 
or  chemical  properties  of  the  waste 
differ  significantly  from  wastes  analyzed 
in  developing  treatment  standard). 

m.  Legal  Authority  and  Rationale  for 
Immediate  Effective  Date 

This  docmnent  extending  the  LDR 
prohibition  date  for  secondary  lead 
smelting  slags  is  being  issued  without 
notice  and  opportimity  for  general 
public  comment.  Under  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553  (b)  (B),  an  agency  may  forego 
notice  and  comment  in  promulgating  a 
rule  when  the  agency  for  good  cause 
finds  (and  incorporates  the  finding  and 
a  brief  statement  of  the  reasons  for  that 
finding  into  the  rule)  that  notice  and 
public  comment  procedures  are 
impracticable,  uimecessary,  or  contrary 
to  the  public  interest.  For  the  reasons  set 
forth  below,  EPA  finds  good  cause  to 
conclude  that  notice  and  comment 
would  be  unnecessary  and  contrary  to 
the  public  interest,  and  therefore  is  not 
required. 

First,  many  secondary  lead  plants  are 
currently  in  a  position  of  being  unable 
to  comply  with  the  existing  rule  because 
they  are  not  meeting  the  treatment 
standards  with  their  own  stabilization 
processes  and  have  not  been  able  to 
finalize  arrangements  with  commercial 
treaters  (as  explained  earlier).  An 
immediate  delay  of  the  rule's 
compliance  date  for  this  particular 
waste  is  needed  to  provide  further  time 
to  make  the  administrative 
arrangements  necessary  for  the 
treatment  capacity  to  become  available 
(again  as  explained  earlier). 

EPA  believes  that  this  short-term 
emergency  arose  even  though  both  the 
generating  and  commercial  treatment 
industries  acted  in  good  faith  in 
preparing  to  comply  with  the  standards, 
so  that  this  is  not  an  artificially 
manipulated  situation  created  in  the 
hope  of  delaying  the  rule's  compliance 
date.  (Now  that  the  necessary 
pretreatment  steps  are  identified  and 
understood,  however,  EPA  will  not 
consider  a  further  extension  based  on 
generators'  need  for  more  time  in 
making  arrangements  with  commercial 
treatment  facilities.) 

Second,  EPA  has  been  involved  in 
detailed  discussions  with  both  the 
generating  and  commercial  treatment 
industries,  so  that  there  has  been  direct 
notice  about  the  possibility  of  today's 
extension  to  the  entities  most  directly 
affected  by  today's  action. 


EPA  therefore  concludes  that  notice 
and  comment  would  be  unnecessary 
and  contrary  to  the  public  interest  in 
these  special  circumstances.  For  these 
reasons,  EPA  believes  that  there  is  good 
cause  to  issue  this  extension  of  the 
compliance  date  immediately  and 
without  prior  notice  and  comment. 

IV.  Analysis  Under  Executive  Order 
12866,  ExecutiTe  Order  12875,  the 
Paperwwk  Reduction  Act,  National 
Technology  Transfer  and  Advancement 
Act  of  1995,  Executive  Order  13045, 
and  Executive  Order  13084: 
Consultation  and  Coordination  With 
Indian  Tribal  Governments; 
Congressional  Review  Directory  Act 

This  action  extends  the  compliance 
date  for  treatment  standards  established 
in  the  recently  promulgated  LDR  Phase 
IV  Rule  for  secondary  lead  slags  that 
exhibit  the  toxicity  characteristic  for 
metals.  Since  the  rule  simply  extends 
the  rule's  compliance  date  it  imposes  no 
new  costs  and  does  not  raise  novel 
policy  issues.  EPA  therefore  does  not 
consider  it  to  be  a  "significant 
regulatory  action"  for  the  purposes  of 
Executive  Order  12866,  and  it  therefore 
lis  not  subject  to  executive  review  under 
that  Order.  For  the  same  reason,  today's 
rule  also  does  not  impose  obligations  on 
State,  local  or  tribal  governments  for  the 
purposes  of  Executive  Order  12875. 

Furthermore,  this  action  is  not  subject 
to  the  Regulatory  Flexibility  Act  (RFA) 
since  this  rule  is  exempt  from  notice 
and  comment  rulNuaking  requirements 
for  good  cause,  as  explained  in  Section 
ni.  The  Administrator  is,  therefore,  not 
required  to  certify  under  the  RFA 
regarding  the  significance  of  any 
economic  impact  on  small  entities. 
However,  because  today's  action  simply 
extends  tlie  rule's  compliance  date  for 
90  days  for  one  type  of  waste  and  does 
not  impose  any  new  costs,  the  Agency 
believes  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub  L.  No.  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  £md  applicable 
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voluntary  consensus  standards.  There 
are  no  voluntary  consensus  technical 
standards  directly  applicable  to 
treatment  of  secondary  lead  slags  that 
exhibit  the  toxicity  characteristic  for 
metals.  Therefore,  EPA  did  not  consider 
the  use  of  any  voluntary  standards  in 
today's  action. 

Today's  action  is  not  subject  to  E.O. 
13045,  entitled  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  (62  FR  19885,  April  23, 
1997),  because  this  limited  extension  of 
the  Phase  IV  compliance  date  for  one 
waste  is  not  an  economically  significant 
rule,  and  it  is  not  expected  to  create  any 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children.  In  that  regard,  the  Agency 
notes  that  secondary  lead  slags  will 
continue  to  be  subject  to  the  currently- 
existing  LDR  treatment  standards  during 
this  ninety  day  period. 

Under  tne  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule.  Today's 
extension  of  the  Phase  IV  compliance 
date  for  one  waste  will  not  impose  any 
new  information  collection 
requirements  and  therefore  EPA  has  met 
all  Paperwork  Reduction  Act 
obligations. 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 

Tlation. 
addition,  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  a^Bct  their 
communities.  Today's  action  simply 
delays  the  compliance  date  of  Phase  IV 
for  one  waste  for  ninety  days,  and  does 
not  significantly  or  uniquely  affect  the 
commimities  of  Indian  tribal 
governments.  Accordingly,  the 


requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 

this  rule. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procediu^ 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefore,  and  thus  is 
promulgating  this  document  as  a  final 
rule.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste.  Land  disposal  restrictions. 

Dated:  August  28, 1998. 
Carol  M.  Browner,  > 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  268-LAND  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905, 6912(a),  6921, 
and  6924. 

Subpart  D— Treatment  Standards 

2.  Section  268.34  is  amended  by 
redesignating  paragraphs  (b)  through  (e) 
as  paragraphs  (c)  through  (f)  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

S  268.34   WaMaapecHlcproMbraons— 
toxicity  characteristic  metal  wastes. 


(b)  Effective  November  26, 1998,  the 
following  waste  is  prohibited  from  land 
disposal:  Slag  from  secondary  lead 
smelting  which  exhibits  the  Toxicity 


Characteristic  due  to  the  presence  of  one 
or  more  metals. 

***** 

[FR  Doc.  98-24045  Filed  9-8-98;  8:45  am) 

BILUNQ  CODE  aSM-eO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-60628B;  FRL-6020-7] 
RIN  2070-AB27 

Certain  Chemical  Sul}stances; 
Removal  of  Significant  New  Use  Rules 

agency:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  removing  significant 
new  use  rules  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  for 
twelve  chemical  substances  which  were 
the  subject  of  premanufacture  notice 
(PMNs).  EPA  initially  published  the 
SNURs  using  direct  final  rulemaking 
procedures.  EPA  received  a  notice  of 
intent  to  submit  adverse  comments  on 
this  rule.  Therefore,  the  Agency  is 
removing  these  rules,  as  required  under 
the  expedited  SNUR  rulemaking  process 
(40  CFR  part  721,  subpart  D).  In  a 
separate  notice  of  proposed  rulemaking 
in  today's  Federal  Register,  EPA  is 
proposing  a  SNUR  for  these  substances 
with  a  30-day  comment  period. 
EFFECTIVE  DATE:  This  action  is  effective 
on  September  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection  _ 
Agency.  Rm.  E-531, 401  M  St..5W., 
Washington,  IX  20460,  telephone:  (202) 
554-1404,  TDD:  (202)  554-0551;  e-mail: 
TSCA-HotlineQepa.gov. 

SUPPlBJeiTARY  INFORMATION: 

Electronic  Availability:  Electronic 
copies  of  this  document  are  available 
from  the  EPA  Home  Page  at  the  Federal 
Register-Environmental  Documents 
entry  for  this  document  under  "Laws 
and  Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

I.  Background 

In  the  Federal  Register  of  January  22, 
1998  (63  FR  3393)  (FRL-5720-3),  EPA 
issued  several  direct  final  SNURs, 
including  SNURs  for  the  twelve 
chemical  substances  which  are  the 
subject  of  this  doaunent.  As  described 
in  §  721.160.  EPA  is  removing  the 
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sections  issued  for  these  substances 
under  direct  final  rulemaking 
procedures  because  the  Agency  received 
a  notice  to  submit  adverse  comments. 
Pursuant  to  §  721.160(a)(3)(ii),  EPA  is 
proposing  a  SNUR  for  these  chemical 
substances  elsewhere  in  today's  Federal 
Register.  For  hirther  information 
regarding  EPA's  expedited  process  for 
issuing  SNURs,  interested  parties  are 
directed  to  40  CFR  part  721,  subpart  D 
and  the  Federal  Register  of  July  27, 
1989  (54  FR  31314).  The  record  for  the 
direct  final  SNUR  for  these  substances 
was  established  as  docket  control 
number  OPPTS-50628.  That  record 
includes  information  considered  by  the 
Agency  in  developing  this  rule  and  the 
notice  to  submit  adverse  comments  to 
which  the  Agency  is  responding  with 
this  notice  of  removing  the  twelve 
chemical  substances.  The  docket  control 
number  for  the  removal  is  OPPTS- 
50628B.  For  more  information  refer  to 
the  proposal  published  elsewhere  in 
today's  Federal  Register.  The  relevent 
portions  of  the  original  docket  for  the 
direct  final  SNUR  are  being 
incorporated  under  OPPTS-50628C, 
which  is  established  for  the  proposed 
rule. 

II.  Public  Record 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  OPPTS-50628B  (including 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  official  rulemaking  record 
is  located  in  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE-B607,  401 
M  St..  SW.,  Washington,  DC. 

m.  Regulatory  AssessBieiit 
Requireraents 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  revokes  or  eliminates 
an  existing  regulatory  requirement  and 
does  not  contain  any  new  or  amended 
requirements.  As  such,  the  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4. 1993). 
Since  this  final  rule  does  not  impose 
any  requirements,  it  does  not  contain 
any  information  collections  subject  to 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 


seq.,  or  require  any  other  action  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994)  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  pursuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.),  the  Agency  has 
determined  that  SNUR  revocations, 
which  eliminate  requirements  without 
imposing  any  new  ones,  have  no 
adverse  economic  impacts.  The 
Agency's  generic  certification  for  SNUR 
revocations  appears  on  Jime  2, 1997  (62 
FR  29684)  (FRL-5597-1)  and  was 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
emd  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  ccmtaining 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enfcHceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 


27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  xmless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consuhation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3ft))  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  SulHiiission  to  Congress  and  the 
Cofflptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  SmalH 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  infOTmation  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  nUe  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C.    ♦ 
804(2). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 


Dated:  August  31, 1998. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 


PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 


S§721.526, 721.528. 721.5«7, 721.637, 
721.658, 721.2082, 721.5725, 721.6197 
[Removed] 

2.  By  removing  §§  721.526,  721.528, 
721.567,  721.637,  721.658,  721.2082, 
721.5725,  and  721.6197. 

(FR  Doc.  98-24142  Filed  9-8-98;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
njles. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Part  2424 

Negotiability  Proceedings 

agency:  Federal  Labor  Relations 

Authority. 

ACTION:  Notice  of  proposed  rulemaking; 

notice  of  meetings. 

summary:  The  Chair  and  Members  of  the 
Authority  component  (the  Authority)  of 
the  Federal  Labor  Relations  Authority 
(the  FLRA)  propose  to  revise  the 
regulations  concerning  negotiability 
proceedings.  The  purpose  of  the 
proposed  revisions  is  to  expedite  these 
proceedings  and  facilitate  dispute 
resolution. 

DATES:  Comments  must  be  received  on 
or  before  October  23, 1998.  Meetings 
will  be  held  on  October  6, 1998,  in 
Chicago,  Illinois;  October  8, 1998,  in 
Oakland,  California;  and  October  14, 
1998,  in  Washington,  D.C. 
ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Office  of  Case  Control, 
Federal  Labor  Relations  Authority,  607 
14th  Street.  NW.,  Washington.  D.C. 
20424-0001.  The  October  6, 1998 
meeting  will  be  held  at  the  Ralph  H. 
Metcalfe  Federal  Building,  77  West 
Jackson  Boulevard,  Room  328,  Chicago. 
Illinois.  The  October  8, 1998  meeting 
will  be  held  at  the  Oakland  Federal 
Building,  1301  Clay  Street,  North 
Tower,  Second  Floor,  Conference 
Rooms  A  and  B.  Oakland.  California. 
Thei3ctober  14. 1998  meeting  will  be 
held  at  the  Federal  Labor  Relations 
Authority's  Headquarters.  607  14th  St. 
NW.,  Washington,  D.C.  20424,  2nd 
Floor  Agenda  Room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regulatory  information  or  registration 
for  the  Washington  meeting:  Peter 
Constantine,  Office  of  Case  Control,  at 
the  address  listed  above  or  by  telephone 
#  (202)  482-6540.  RegistraUon  for  the 
Chicago  meeting:  Phihp  T.  Roberts, 
Chicago  Regional  Office.  Federal  Labor 
Relations  Authority,  55  West  Monroe 
Street.  Suite  1150,  Chicago.  Illinois 


60603-9727,  telephone  #  (312)  886- 
3465  ext.  20.  Registration  for  the 
Oakland  meeting:  Lisa  C.  Vandenberg, 
San  Francisco  Regional  Office,  Federal 
Labor  Relations  Authority,  901  Market 
Street,  Suite  220,  San  Francisco,  CA 
94103-1791,  telephone  #  (415)  356- 
5002  ext.  18. 

SUPPLEMENTARY  INFORMATION:  The  Chair 
and  Members  of  the  Authority 
established  an  internal  Task  Force  to 
study  and  evaluate  the  policies  and 
procedures  in  effect  concerning 
negotiability  proceedings.  To  this  end, 
the  Task  Force  published  a  Federal 
Register  notice  (63  FR 19413)  (April  20. 
1998)  inviting  parties  to  submit  written 
comments  on  several  subjects  relevant 
to  negotiabihty  proceedings.  In 
addition,  the  Task  Force  convened  focus 
groups  in  order  to  solicit  and  consider 
customers'  views  prior  to  proposing 
these  revisions. 

The  proposed  revisions  represent  the 
Authority's  intent  to  improve  and 
expedite  negotiability  proceedings. 
Major  aspects  of  the  proposed 
regulations  include  pre-  and  postfiling 
procedures  and  conferences  designed  to 
narrow  and  clarify  issues  to  be  resolved; 
revised  processing  procedures  that  will 
enable  the  Authority,  where 
appropriate,  to  resolve  all  aspects  of  a 
dispute;  and  clarification  of  the 
responsibilities  of  each  party.  The 
proposed  revisions  also  divide  Part  2424 
into  six  subparts:  Subpart  A — 
Applicability  and  definitions;  Subpart 
B — ^Prefiling  procedures;  Subpart  C — 
Filing  a  petition;  Subpart  D — ^Processing 
a  petition;  Subpart  E— Decisions  and 
orders;  and  Subpart  F — Compelling 
need  determinations. 

In  connection  with  the  proposed 
revisions  to  Part  2424,  three  meetings 
will  be  conducted.  The  first  meeting 
will  be  held  on  October  6. 1998,  at  the 
Ralph  H.  Metcalfe  Federal  Building,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  at  1:00  p.m.  Persons  interested 
in  attending  this  first  meeting  should 
write  or  call  Philip  T.  Roberts,  at  the 
address  and  phone  niunber  listed  in  the 
preceding  section,  to  confirm 
attendance.  The  second  meeting  will  be 
held  on  October  8, 1998,  at  the  Oakland 
Federal  Building,  1301  Qay  Street, 
North  Tower,  Second  Floor,  Conference 
Rooms  A  and  B,  Oakland,  CA,  at  1:00 
p.m.  Persons  interested  in  attending  this 
second  meeting  should  call  Lisa  C. 
Vandenberg,  at  the  address  £md  phone 


number  listed  in  the  preceding  section, 
to  confirm  attendance.  The  thkd 
meeting  will  be  held  on  October  14, 
1998,  at  the  Federal  Labor  Relations 
Authority's  Headquarters,  607  14th  St. 
NW,  Washington,  D.C.  20424.  2nd  Floor 
Agenda  Room,  at  10:00  a.m.  Persons 
interested  in  attending  this  third 
meeting  should  write  or  call  Peter 
Constantine,  Office  of  Case  Control,  at 
the  address  and  phone  niunber  listed  in 
the  preceding  section,  to  confirm 
attendance. 

Copies  of  all  written  comments  will 
be  available  for  inspection  and 
photocopying  between  8  a.m.  and  5 
p.m.,  Monday  through  Friday,  in  Suite 
415  at  the  Office  of  Case  Control. 

Sectional  analyses  of  the  proposed 
amendments  and  revisions  to  Part  2424, 
Negotiability  Proceedings,  are  as 
follows. 

Part  2424 — Negotiability  Proceedings 

Subpart  A — ^Applicability  of  This  Part 

'  Section  2424.1.  This  section 
establishes  the  January  1, 1999  effective 
date  of  the  regidations.  llie  section 
clarifies  that  the  revised  regiQations  will 
be  applied  to  all  written  allegations  of 
nonnegotiability  that  are  requested  by 
exclusive  representatives  after  January 
1, 1999;  all  petitions  for  review  filed 
after  January  1, 1999  by  exclusive 
representatives  in  response  to  agency 
head  disapprovals  of  contract 
provisions;  and  all  petitions  for  review 
filed  after  January  1, 1999  in  response 
to  written  allegations  of 
nonnegotiability  that  were  requested 
prior  to  that  date  (whether  or  not  the 
written  allegation  is  actvially  provided 
to  the  exclusive  representative  prior  to 
that  date). 

Section  2424.2.  The  listed  terms  are 
used  throughout  the  part  and  are 
defined  to  both  explain  their  meaning 
and  to  avoid  repetition  in  individual 
sections  in  the  part.  Two  new  terms — 
"negotiability  dispute"  and  "bargaining 
dispute" — distinguish  different  types  of 
disagreements  over  the  duty  to  bargain. 
Two  other  new  terms — "prefiling 
conference"  and  "postfiling 
conference" — encompass  requirements 
applicable  to  requests  for  allegations  of 
nonnegotiability  regarding  proposals  for 
bargaining  and  petitions  for  review  of 
agency-head  disapprovals  of  provisions. 

The  term  "negotiability  dispute" 
refers  to  a  disagreement  concerning  the 
legality  of  a  proposal  or  provision. 
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Specifically,  a  negotiability  dispute  is 
raised  by  an  agency  contention  that:  (1) 
A  proposal  is  outside  the  agency's  duty 
to  bargain  tmder  section  7117  of  the 
Federal  Service  Labor-Management 
Relations  Statute,  5  U.S.C.  7117;  or  (2) 
a  provision  was  properly  disapproved 
by  the  agency  head  under  section 
7114(c)  of  the  Statute.  5  U.S.C.  7114(c). 
A  "negotiability  dispute"  exists  when 
an  agency  contends  that  a  proposal  or 
provision  is  not  a  proper  subject  of 
bargaining  under  any  circumstances,  or 
when  an  agency  contends  that  a 
proposal  is  bargainable  only  at  its 
election.  As  an  example,  a  dispute  over 
whether  a  proposal  constitutes  an 
appropriate  arrangement  for  employees 
adversely  affected  by  the  exercise  of  a 
management  right  imder  section  7106  of 
the  Statute  raises  a  "negotiability 
dispute." 

llie  term  "bargaining  dispute"  refers 
to  disagreements  over  whether,  in  the 
specific  circumstances  involved  in  a 
particular  case,  an  agency  is  obligated  to 
bargain  over  a  proposal  without  regard 
to  whether  the  proposal  is  otheiWise 
consistent  with  law  and  regulation.  As 
an  example,  an  agency  contention  that 
it  is  not  required  to  bargain  mid-term 
over  a  proposal  because  it  concerns  a 
matter  that  is  "covered  by"  an  existing 
collective  bargaining  agreement  raises  a 
"bargaining  dispute."  As  another 
example,  an  agency  contention  that  it 
need  not  bargain  over  a  proposal  offered 
in  response  to  a  management-initiated 
change  in  conditions  of  employment 
because  the  effect  of  the  change  on  unit 
employees'  conditions  of  employment  is 
de  minimis  raises  a  "bargaining 
dispute." 

It  is  the  Authority's  experience  that  a 
single  petition  for  review  filed  under 
this  part  sometimes  raises  both  a 
"negotiability  dispute"  and  a 
"bargaining  dispute."  That  is,  an  agency 
might  assert  boUi  that  a  particular 
proposal  is  outside  the  duty  to  bai^gain 
under  any  cijtnmistance  because  it  is 
inconsistent  with  law  and  that  it  is  not 
required  to  bargain  over  the  proposal  in 
the  specific  circumstances  of  the  case 
because  it  concerns  a  matter  that  is 
covered  by  the  parties'  agreement. 

The  terms  "prefiling  conference"  and 
"postfiling  conference"  refer  to 
discussions  among  representatives  of 
the  parties  and  a  representative  of  the 
FLRA.  A  "prefiling  conference"  occurs 
before  an  exclusive  representative 
requests  a  written  allegation  of 
nonnegotiability  concerning  a  proposal 
for  bargaining  and  encompasses 
discussion  regarding,  among  other 
things,  the  meaning  of  a  proposal  and 
the  ground(s)  on  which  the  agency 
claims  that  the  proposal  is  outside  the 


duty  to  bargain.  A  "postfiling 
conference"  encompasses  the  same 
discussion  but  involves  a  provision  and 
occurs  after  the  filing  of  a  petition  for 
review  by  an  exclusive  representative 
but  before  the  filing  of  the  agency's 
statement  of  position. 

Sections  2424.3-2424.9.  These 
sections  are  reserved. 

Subpart  B — ^Prefiling  Procedures  in 
Cases  Involving  Proposals 

Subpart  B  proposes  significant 
changes  to  the  current  procedures  for 
processing  a  negotiability  appeal 
involving  a  proposal.  As  prompted  by 
suggestions  fiom  the  Task  Force  and 
numerous  commenters,  the  proposed 
procedures  facilitate  early  involvement 
by  the  Authority  with  the  intention  to 
assist  resolution  of  disputes  without  the 
necessity  for  filing  a  petition  for  review. 
In  cases  where  petitions  for  review  are 
subsequently  filed,  these  procedures 
facilitate  clarification  and  narrowing  of 
the  issues  in  dispute  with  the  intention 
to  expedite  the  Authority's  decision- 
making process. 

The  procedures  in  this  subpart  would 
establish  one  of  several  options 
considered  by  the  Authority  for 
implementing  these  goals.  This  option 
requires  a  prefiling  conference  among 
the  parties  and  a  representative  of  the 
FLRA  before  an  exclusive  representative 
would  be  permitted  to  request  a  written 
allegation  of  nonnegotiability  fitim  an 
agency.  The  prefiling  conference  would 
only  be  conducted  if  the  exclusive 
representative  had  attempted  to  bargain 
on  a  specific  proposal  and  the  agency 
had  declined  to  do  so  on  the  basis  that 
the  proposal  was  not  a  proper  subject  of 
bargaining  under  any  circumstances  or 
was  bargainable  only  at  its  election. 
This  requirement  offers  the  potential  for 
substantial  benefits  to  exclusive 
representatives,  agencies,  and  the 
Authority  by  resolving  disputes  without 
commencing  a  formal  adjudicatory 
proceeding.  However,  the  Authority  also 
recognizes  that  such  requirement  could 
generate  unnecessary,  or  premature, 
requests  for  Authority  assistance.  Such 
requirement  also  could  be  viewed  as 
creating  an  additional,  unnecessary 
forum  for  resolution  of  disputes. 

Comments  are  also  requested  on  two 
alternatives  to  requiring  a  prefiling 
conference.  First,  the  prefiling 
conference  could  be  made  optional,  to 
be  conducted  only  with  the  agreement 
of  both  parties.  Second,  a  postfiling 
conference  could  be  required  (after  the 
filing  of  a  petition  for  review  but  before 
the  filing  of  an  agency  statement  of 
position);  this  procedure  would  be  the 
same  one  now  proposed  in  §  2424.30  for 


petitions  involving  provisions  that  have 
been  disapproved  by  an  agency  head. 

There  may  be  other  alternatives  as 
wrell.  Accordingly,  the  Authority  seeks 
comment  on  whether  an  optional  or 
required  conference  among  the  parties 
and  a  representative  designated  by  the 
Authority  should  take  place:  (1)  Prior  to 
a  request  for  a  written  allegation  of 
nonnegotiability,  as  proposed  in  this 
subpart;  (2)  immediately  after  the  filing 
of  a  petition  for  review,  as  proposed  in 
subpart  D  in  connection  with  provisions 
that  have  been  disapproved  by  an 
agency  head;  or  (3)  at  another  point  in 
the  negotiability  process.  Following 
receipt  of  comments,  the  Authority  will 
determine  and  promulgate  a  final 
regulation  setting  out  the  most 
appropriate  conference  procedure. 

Section  2424.10.  This  section  advises 
the  parties  of  the  availability  of  the 
Federal  Labor  Relations  Authority's 
Collaboration  and  Alternative  Dispute 
Resolution  Program  to  assist  them  in 
resolving  disputes  that  arise  under  this 
part. 

Section  2424.11.  This  section  and 
section  2424.12  introduce  a  new  dispute 
resolution  process  that  is  designed  to 
address  negotiability  and  bargaining 
disputes  between  the  parties  prior  to  an 
exclusive  representative  requesting,  and 
the  agency  providing,  a  written 
allegation  that  the  duty  to  bargain  in 
good  faith  does  not  extend  to  a 
particular  proposal.  The  first  step,  set 
forth  in  subsection  (a),  requires  the 
filing  of  a  notice  of  intent  to  appeal 
before  involung  the  statutory  process  set 
out  in  5  U.S.C.  7117(c).  Subsection  (b) 
outlines  the  requirements,  and 
subsection  (c)  sets  forth  the  service 
requirements,  of  such  notice. 

Section  2424.12.  As  noted  above,  this 
new  section  provides  for  discussions 
between  the  parties  and  a  designated 
representative  of  the  FLRA  prior  to  a 
request  for  a  written  allegation  of 
nonnegotiability.  Subsection  (a) 
explains  that  the  representative  of  the 
FIJIA  will  conduct  a  prefiling 
conference  with  the  parties  where  such 
a  conference  is  appropriate.  A  prefiling 
conference  is  appropriate  and  will  be 
conducted  unless,  for  example,  the 
dispute  in  not  ripe  for  intervention  (for 
example  when  the  bargaining  proposal 
has  not  been  discussed  by  the  parties). 
At  the  prefiling  conference,  which  may 
occur  by  telephone  or  in  person,  the 
parties  must  be  prepared  to  discuss  and 
clarify  the  issues  involved  the  dispute. 
The  matters  to  be  discussed  at  the 
prefiling  conference  are  specifically  set 
forth  in  the  regulation.  A  record  of  the 
prefiling  conference,  to  which  the 
parties  may  timely  object,  will  be 
prepared  in  accordance  with  subsection 
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(b).  It  is  the  Authority's  intent  that, 
whenever  possible,  the  record  of  the 
profiling  conference  will  be  developed 
and  agreed  upon  prior  to  concluding  the 
conference. 

Section  2424.13.  This  section 
incorporates  and  amends  the  ciirrent 
procedure  for  requesting  and  giving 
allegations  of  nonnegotiability  set  out  in 
§  2424.3  of  the  ciurent  regulations.  As 
amended,  the  regulation  provides  that 
an  exclusive  representative  may  not 
seek  a  written  allegation  concerning  the 
duty  to  bargain  over  a  particular 
proposal  until  the  Authority  has 
completed  the  prefiUng  conference, 
declined  to  hold  a  profiling  conference, 
or  30  days  have  elapsed  since  the  filing 
of  the  notice  of  intent  to  appeal — 
whichever  occurs  first.  The  latter 
alternative  permits,  but  does  not 
require,  the  exclusive  representative  to 
request  a  written  allegation  concerning 
the  duty  to  bargain  after  the  passage  of 
30  days. 

Sections  2424.14-2424.19.  These 
sections  are  reserved. 

Subpart  C — FiUng  a  Petition 

Section  2424.20.  This  is  a  new  section 
that  supersedes  §  2424.2  of  the  cvurent 
regulations.  The  revised  regulation 
provides  that  an  exclusive 
representative  must  comply  with  the 
profiling  requirements  set  forth  in 
Subpart  B  prior  to  filing  a  petition  for 
review.  The  revised  regulation  explains 
that  Subpart  B  does  not  apply  in  cases 
involving  an  agency  head's  disapproval 
of  a  provision  pursuant  to  5  U.S.C.  7114. 

Section  2424.21.  This  section,  which 
addresses  the  time  limits  for  filing  a 
petition  for  review,  incorporates  the 
time  limits  set  out  in  the  current 
§  2424.3.  A  new  provision  specifies  that 
an  allegation  of  ndnnegotiabiUty 
provided  in  a  response  to  a  request  that 
does  not  comply  with  Subpart  B  will 
not  prompt  the  running  of  the  15-day 
period  in  which  to  file  a  petition  for 
review. 

Section  2424.22.  This  section 
incorporates  and  expands  the  content 
requirements  for  a  petition  for  review 
contained  in  current  §  2424.4.  A  form 
will  be  developed  for  use  in  filing  a 
petition  for  review,  but  its  use  will  not 
be  required  provided  that  the  petition 
for  review  includes  all  of  the 
information  set  forth  in  the  regulation. 
In  addition  to  the  requirements  in  the 
ciurent  regulation,  this  section  requires 
the  exclusive  representative  to  provide 
additional  information  in  the  petition, 
including  any  modifications  to  the 
proposal  or  provision  resulting  from  the 
prefiling  conference,  a  statement  as  to 
whether  severance  is  requested  and 
support  for  such  a  request,  notification 


of  whether  the  negotiability  dispute  is 
involved  in  an  impasse  procedure  under 
part  2470  of  this  subchapter  or  a 
grievance  piusuant  to  5  U.S.C.  7121,  any 
request  for  a  hearing  before  the 
Authority,  and,  where  available,  a  copy 
of  the  record  of  the  profiling  conference. 
The  section  also  requires  that  any 
petition  for  review  exceeding  25  double- 
spaced  pages  in  length  include  a  table 
of  contents  and  a  table  of  legal 
authorities  cited.  This  requirement, 
which  also  applies  to  agency  statements 
of  position  under  section  2424.32  and 
responses  of  exclusive  representatives 
imder  section  2424.33,  mirrors  the 
requirement  estabUshed  in  section 
2423.40(a)(3),  which  applies  to 
exceptions  to  administrative  law  judge 
decisions  in  unfair  labor  practice  cases. 

Comment  is  specifically  requested  on 
whether  the  proposed  requirements  are 
burdensome.  If  the  reqiiirements  are 
viewed  as  burdensome,  then 
commenters  are  requested  to  suggest 
alternatives  to  create  a  record  sufficient 
for  an  agency  to  file  a  complete 
statement  of  position  and  for  the 
Authority  to  resolve  the  negotiability 
and/or  bargaining  dispute. 

Section  2424.23.  This  section 
parallels  the  current  §  2424.4(b) 
concerning  service  of  the  petition  for 
review 

Sections  2424.24-2424.29.  These 
sections  are  reserved. 

Subpart  D— Processing  a  Petition  for 
Review 

Subpart  D  establishes  procedures  for 
processing  petitions  for  review 
involving  proposals  and  provisions. 
Section  2424.30,  discussed  below, 
requires  a  postfiling  conference  in  cases 
involving  provisions,  i.e.  matters  that 
have  been  agreed  to  by  the  parties  and 
disapproved  on  agency  head  review 
pursuant  to  5  U.S.C.  7114(c). 

Section  2424.30.  This  section 
addresses  the  processing  of  petitions  for 
review  involving  provisions  in  a 
collective  bargaining  agreement. 
Subsection  (a)  sets  out  the  piirposes  of 
the  conference,  which  would  take  place 
after  a  petition  for  review  has  been  filed. 
The  purposes  of  the  conference  would 
be  the  same  as  those  established  in 
section  2424.12(a)  for  prefiling 
conferences. 

Subsection  (b)  specifies  that  the 
representative  of  the  FLRA  may,  on 
finHing  good  cause  (such  cause  to 
include,  but  not  be  limited  to,  cases 
where  the  parties  agree),  extend  the  time 
limits  for  filing  the  agency's  statement 
of  position  and  the  exclusive 
representative's  response  thereto. 
Subsection  (c)  provides  for  the 
preparation  of,  service  of,  and  objection 


to,  the  record  of  the  postfiling 
conference.  Subsection  (c)  is 
comparable  to  section  2424.12(b),  which 
sets  out  identical  procedures  for  the 
records  of  profiling  conferonces. 

Section  2424.31.  This  section  replaces 
and  significantly  changes  the  current 
§  2424.5.  Subsection  (a)  specifies  how 
the  Authority  will  act  on  petitions 
raising  negotiability  disputes  where  the 
exclusive  representative  has  pursued  a 
related  bargaining  dispute  in  unfair 
labor  practice  or  grievance  proceedings. 
In  particular,  if  an  exclusive 
representative  has  piusued  a  related 
bargaining  dispute  in  such  proceedings, 
the  Authority  will  dismiss  the  petition 
for  review  without  prejudice  to  the  right 
of  the  exclusive  representative  to  refile 
the  petition,  after  the  other  proceeding 
is  completed,  if  necessary  to  resolve 
remaining  issues.  After  such  refiling,  the 
Authority  will  determine  whether 
resolution  of  the  petition  for  review  is 
still  required.  Under  the  proposed 
section,  an  exclusive  reprosentative 
would,  if  it  filed  both  an  unfair  labor 
practice  charge  and  a  petition  for 
roview,  no  longer  have  the  ability  to 
select  which  should  be  processed  firat. 

Subsection  (b)  of  the  rovised 
regulation  distinguishes  between  two 
categories  of  cases:  (1)  Cases  raising  a 
negotiability  dispute  only;  and  (2)  cases 
raising  both  a  negotiability  dispute  and 
a  bargaining  dispute. 

With  respect  to  the  firat  category,  the 
Authority  will  resolve  the  ptetition 
under  the  procedures  set  out  in 
subsection  (b)(1).  With  respect  to  the 
second  category,  the  regulation 
identifies  three  approadies  in  section 
(b)(2)  imder  which  the  Authority  may 
proceed,  the  last  of  which  proposes  a 
significant  change  to  the  current 
practice.  Under  (b)(2)(i),  the  Authority 
will  inform  the  exclusive  representative 
of  other  proceedings  in  which  it  may 
raise  the  bargaining  dispute;  if  the 
exclusive  representative  proceeds  to 
raise  the  bargaining  dispute  in  another 
proceeding,  the  petition  will  be 
processed  in  accord  with  subsection  (a) 
of  this  section.  Section  (b)(2)(ii),  which 
is  the  current  practice,  allows  the 
Authority  to  address  and  resolve  only 
the  negotiability — but  not  the 
bargaining — dispute.  Under  the  final 
option,  section  ^)(2)(iii),  the  Authority 
would  address  and  resolve  both  the 
negotiability  dispute  and  the  bargaining 
dispute  aspects  of  a  case.  This  option 
departs  from  current  practice,  in  which 
the  Authority  does  not  resolve 
bargaining  dispute  issues  in  the 
negotiability  process;  where  such 
disputes  exist,  the  parties  are  obliged  to 
pursue  them  in  other  proceedings.  This 
change  would,  in  appropriate  cases. 
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relieve  the  parties  of  the  burden  of 
litigating  the  same  dispute  in  two,^ 
consecutive  proceedings. 

Section  2424.32.  This  section  sets  out 
the  time  limits  for  filing,  contents,  and 
service  of  the  agency's  statement  of 
position.  These  requirements  make 
several  changes  to  the  requirements  that 
now  appear  in  the  current  §  2424.6.  As 
with  the  petition  for  review,  a  form  will 
be  developed  for  use  in  filing,  but  its 
use  vkrill  not  be  required  provided  that 
the  statement  of  position  includes  all  of 
the  information  set  forth  in  the 
regulation.  Consistent  with  section 
7117(c)(3)  of  the  Statute,  a  statement  of 
position  must  be  filed  and,  as  set  forth 
in  sections  2424.35  and  2424.37  of  the 
regulations,  failure  to  do  so  may  result 
in  the  Authority's  refusal  to  consider  an 
argument  or  may  be  considered  a 
vrithdrawal  of  previous  allegations  of 
nonnegotiability  and/or  a  concession. 
As  an  example,  an  assertion  made  in  an 
allegation  of  nonnegotiability  but  uot 
repeated  in  a  statement  of  position  will, 
in  appropriate  drciunstances,  be 
deemed  withdrawn.  As  another 
example,  an  agency's  failure  to  respond 
to  an  exclusive  representative's 
assertion  that  a  proposal  constitutes  an 
appropriate  arrangement  within  the 
meaning  of  section  7106(b)(3)  of  the 
Statute,  whether  or  not  the  agency 
repeats  an  argument  that  the  proposal  is 
inconsistent  with  section  7106(a),  will, 
in  appropriate  circumstances,  be 
deemed  a  concession  that  the  proposal 
is  within  the  duty  to  bargain  under 
section  7106(b)(3). 

In  addition  to  setting  out  the  time 
limits  for  filing,  subsection  (a)  provides 
that  the  time  limits  may  be  extended. 
Subsection  (b),  concerning  the  content 
of  the  statement  of  position,  retains  and 
broadens  the  requirements  in  the 
current  regulation  by,  for  example, 
requiring  tiiat  the  agency  provide  a  copy 
of  the  particular  section  of  any  law,  rule, 
regulation,  collective  bargaining 
agreement,  or  other  authority  relied  on 
as  a  basis  for  an  objection  or  assertion 
that  the  matter  is  outside  the  duty  to 
bargain,  and  describe  with  particularity 
any  opposition  to  the  exclusive 
representative's  request  for  severance. 
Service  of  the  statement  of  position  is 
addressed  in  subsection  (c). 

Comment  is  specifically  requested  on 
whether  the  proposed  requirements  are 
biudensome.  If  the  requirements  are 
viewed  as  biudensome,  then 
commentera  are  requested  to  suggest 
alternatives  to  create  a  record  sufficient 
for  an  exclusive  representative  to  file  a 
complete  response  and  for  the  Authority 
to  resolve  the  negotiability  and/or 
bargaining  dispute. 


Section  2424.33.  All  matters  related  to 
the  exclusive  representative's  response 
to  the  agency's  statement  of  position 
that  ciurently  appear  in  §  2424.7  are 
incorporated  here.  The  section  mirrore 
the  format  of  the  preceding  section. 
setting  out  time  Ihnits,  contents,  and 
service  requirements  in  subsections  (a), 
(b),  and  (c)  respectively.  Subsection  (a) 
provides  that  time  limits  may  be 
extended.  As  with  other  sections  of  the 
proposed  rules,  subsection  (b)  indicates 
that  a  form  will  be  developed  for  use  in 
fiUng,  but  its  use  will  not  be  required 
provided  that  the  response  includes  all 
of  the  information  set  forth  in  the 
regulation.  The  section  requires  that  the 
exclusive  representative  specifically 
support  any  allegations  and  citations 
offered  in  response  to  the  agency's 
statement  of  position.  Service  of  the 
statement  of  position  is  addressed  in 
subsection  (c). 

This  section  is  not  intended  to  require 
an  exclusive  representative  to  restate 
argimients  and  information  that  were 
included  in  its  petition  for  review. 
However,  consistent  with  section 
7117(c)(4)  of  the  Statute,  a  response 
must  be  filed  and,  as  set  forth  in 
sections  2424.35  and  2424.37  of  the 
regulations,  failiue  to  address  an 
assertion  or  argiunent  made  in  an 
agency's  statement  of  position  may 
result  in  the  Authority's  refusal  to 
consider  an  argument  or  may  be  deemed 
a  concession.  As  an  example,  an 
exclusive  representative's  failure  to 
respond  to  an  agency's  assertion  that  a 
proposal  would  directly  determine  the 
conditions  of  emplojrment  of  employees 
outside  the  bargaining  unit  will,  in 
appropriate  circiunstances,  be  deemed  a 
concession  that  it  would  have  that 
effect. 

Section  2424.34.  This  new  section 
explains  procedures  through  which  the 
Authority,  or  a  representative  of  the 
FLRA,  may  resolve  factual  disputes 
arising  in  connection  with  a 
negotiability  and/or  bargaining  dispute. 

Section  2424.35.  This  section,  wnich 
incorporates  certain  provisions  in  the 
current  §  2424.4,  outlines  the  options 
available  to  the  Authority  in  the  event 
that  a  party  fails  to  participate  in  a 
conference  or  provide  timely,  complete, 
and  responsive  information. 
Subsections  (a)-(e)  define  the  actions 
the  Authority  may,  in  its  discretion,  take 
to  address  a  party's  failures  in  these 
respects. 

Section  2424.36.  This  section,  which 
addresses  additional  submissions  to  the 
Authority,  incorporates  the 
requirements  set  out  in  the  current 
§2424.8. 

Section  2424.37.  This  new  section 
defines  both  the  exclusive 


representative's  and  the  agency's 
responsibilities  to  make,  respond  to,  and 
support  arguments.  Subsection  (a) 
specifies  the  exclusive  representative's 
responsibilities.  Absent  good  cause,  the 
re^ilations  limit  the  exclusive 
representative's  arguments  to  those 
raised  in  its  petition  for  review  and 
those  made  in  response  to  the  agency's 
statement  of  position.  Similarly, 
subsection  (b)  specifies  the  agency's 
responsibilities  and,  absent  good  cause, 
prohibits  an  agency  from  subsequenUy 
raising  arguments  in  its  statement  of 
position  or  any  other  proceeding  that  it 
did  not  raise  in  the  prefiling  or 
postfiling  conference.  Failiue  by  either 
party  to  raise,  support,  or  respond  to  a 
particular  objection  or  assertion  will  be 
deemed,  as  appropriate,  a  concession  to, 
or  withdrawal  of,  the  objection  or 
assntian. 

Section  2424.38.  This  section 
regarding  the  holding  of  a  hearing 
pursuant  to  5  U.S.C.  7117(c)(5)  contains 
no  changes  itom  the  current  §  2424.9. 

Section  2424.39.  This  section  is 
reserved. 

Subpart  E — ^Decision  and  Order 

Section  2424.40.  Matters  related  to 
decisions  and  orders  of  the  Authority, 
which  currently  appear  in  §  2424.10,  are 
moved  to  this  section  and  appear  in 
subsections  (a) ,  (b),  and  (c).  Subsection 
(a)  states  that  the  Authority  will 
expedite  proceedings  to  the  extent 
practicable.  Subsection  (b)  explains  the 
actions  the  Authority  will  take  with 
respect  to  proposals  and  subsection  (c) 
explains  the  actions  the  Authority  will 
take  with  respect  to  provisions 
disapproved  on  agency  head  review. 
This  section  is  intended  to  clarify  the 
actions  that  the  Authority  will  take  in 
its  decisions  and  orders,  depending  on 
the  determinations  reached  in 
individual  cases.  For  example,  the 
Authority  order  will  note  when  ■ 
bargaining  dispute  defenses  have  been 
raised  but  not  resolved  and  the 
Authority's  order  will  recognize  the 
severance  of  provisions  or  proposals. 

Section  2424.41.  The  current 
§  2424.10(c)  is  moved  to  this  section.  No 
changes  are  made. 

Sections  2424.42—2424.49.  These 
sections  are  reserved. 

Subpart  F — Criteria  for  Determining 
Compelling  Need  for  Agency  Rules  and 
Regulations 

Section  2424.50.  The  current 
§  2424.11  is  moved  to  this  section.  No  - 
changes  are  made. 

Sections  2424.51—2424.59.  These 
sections  are  reserved. 
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Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  the  Authority  has  determined 
that  these  regulations,  as  amended,  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  smaU  entities, 
because  this  rule  applies  to  federal 
employees,  federal  agencies,  and  labor 
organizations  representing  federal 
employees. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  resvdt  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  action  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act  of  1995 

The  amended  regulations  contain  no 
additional  information  collection  or 
record  keeping  requirements  imder  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  «501,etseq. 

List  of  Subjects  in  5  CFR  Part  2424 

Administrative  practice  and 
procedure.  Government  employees. 
Labor  management  relations. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  I^bor  Relations 
Authority  proposes  to  revise  5  CFR  Part 
2424  as  follows: 

PART  2424— NEGOTIABILITY 
PROCEEDINGS 

Subpart  A— Applicability  of  This  Part  and 
Definitions 

2424.1  Applicability  of  this  part. 

2424.2  Definitions. 
2424.3-2424.9    [Reserved) 


Subpart  B— Praflling  Procadures  in  Cases 
Involving  Proposals 

2424.10  Collaboration  and  Alternative 
Dispute  Resolution  Program. 

2424.11  Notice  of  intent  to  appeal. 

2424.12  Prefiling  conference. 

2424.13  Requesting  and  giving  allegations 
concerning  the  duty  to  bargain. 

2424.14-2424.19    (Reserved) 

Subpart  C— Filing  a  Petition 

2424.20  Who  may  file  a  petition. 

2424.21  Time  limits  for  filing  a  petition. 

2424.22  Content  of  petition. 

2424.23  Service  of  petition. 
2424.24-2424.29    [Reserved] 

Subpart  D— Processing  of  a  Petition  for 
Review 

2424.30  Fostfiling  conference  in  cases 
involving  provisions. 

2424.31  F»rocedure  through  which  the 
petition  for  review  will  be  resolved. 

2424.32  Agency  statement  of  position;  time 
limits;  content;  service. 

2424.33  Response  of  the  exclusive 
representative;  time  limits;  content; 
service. 

2424.34  Resolution  of  disputed  fectual 
matters. 

2424.35  Participation  in  conferences;- 
incomplete  or  untimely  submissions; 
Authority  requests  for  supplemental 
information. 

2424.36  Additional  submissions  to  the 
Authority. 

2424.37  Responsibilities  to  make,  respond 
to,  and  support  arguments. 

2424.38  Hearing. 

2424.39  [Reserved] 

Sut>part  E— Decision  and  order. 

2424.40  Authority  decision  and  order. 

2424.41  Compliance. 
2424.42-2424.49    [Reserved] 

Sut>part  F— Criteria  for  Determining 
Compeiiing  Need  for  Agency  Rules  and 
Regulations 

2424.50    Illustrative  criteria. 
2424.51-2424.59    [Reserved] 

Authority:  5  U.S.C.  7134. 

Sut)part  A— Applicability  of  This  Part 
and  Definitions 

§  2424.1    Applicability  of  this  part 

This  part  is  applicable  to  all  written 
allegations  of  nonnegotiability  that  are 
requested  by  exclusive  representatives 
after  January  1, 1999;  all  petitions  for 
review  filed  after  January  1, 1999  by 
exclusive  representatives  in  response  to 
agency  head  disapprovals  of  contract 
provisions;  and  all  petitions  for  review 
filed  after  January  1, 1999  in  response 
to  written  allegations  of 
nonnegotiabiUty  that  were  requested 
prior  to  that  date. 

§2424.2    Definitions. 

hi  this  part,  the  following  definitions 
shall  apply: 

(a)  Bargaining  dispute  means  a 
disagreement  between  an  exclusive 


representative  and  an  agency 
concerning  whether,  in  the  specific 
circumstances  involved  in  a  particular 
case,  the  parties  are  obligated  to  bargain 
over  a  proposal.  A  bargaining  dispute 
may  exist  where  there  is  no  dispute 
about  the  legality  of  a  proposal. 

(b)  Collaboration  and  Alternative 
Dispute  Resolution  Program  refers  to  an 
agency-wide  program  in  the  Federal 
Labor  Relations  Authority  that  assists 
the  parties  in  resolving  disputes. 

(c)  Negotiability  dispute  means  a 
disagreement  l>etween  an  exclusive 
representative  and  an  agency 
concerning  the  legality  of  a  proposal  or 
provision.  A  negotiability  dispute  exists 
when  an  agency  contends  that  a 
proposal  or  provision  is  not  a  proper 
subject  of  braining  under  any 
circumstances,  and  when  an  agency 
contends  that  a  proposal  is  bargainable 
only  at  its  electioiL 

(d)  Notice  of  intent  to  appeal  means 
a  written  notice  that  an  exclusive 
representative  must  file  with  the 
Authority  prior  to  requesting  a  written 
allegation  from  an  agency  that  the  duty 
to  bargain  in  good  faith  does  not  extend 
to  a  matter  proposed  to  be  bargained. 

(e)  Petition  for  review  means  an 
appeal  filed  with  the  Authority  after 

(1)  An  exclusive  representative  has 
requested  a  written  allegation  from  an 
agency  that  the  duty  to  bargain  in  good 
faith  does  not  extend  to  a  matter 
proposed  to  l>e  bargained;  or 

(2)  An  agency  head  has  disapproved 
a  provision. 

(f)  Proposal  means  any  matter  offered 
for  bargaining  that  has  not  been  agreed 
to  by  the  parties. 

(g)  Provision  means  any  matter  that 
has  been  offered  for  bargaining  and 
agreed  toby  the  parties,  including 
matters  disapproved  by  the  agency  head 
on  review  pursuant  to  5  U.S.C.  7114(c). 

(h)  Service  requires  compliance  with 
part  2429  of  this  subchapter  and  also 
requires  the  parties  to  serve  copies  of 
any  filing  on  the  other's  principal 
bargaining  representative  and,  in  the 
case  of  an  exclusive  representative,  on 
the  head  of  the  agency. 

(i)  Severance  refers  to  the  division  of 
a  proposal  or  provision  into  separate 
parts  having  independent  meaning  in 
the  event  that  certain  parts  of  a  proposal 
are  determined  to  be  outside  the  duty  to 
bargain  or  certain  parts  of  a  provision 
are  determined  to  be  contrary  to  law. 

(j)  Written  allegation  concerning  the 
duty  to  bargain  means  an  agency 
allegation,  provided  in  response  to  a 
written  request  from  an  exclusive 
representative,  that  the  duty  to  bargain 
in  good  faith  does  not  extend  to  a 
matter. 
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§2424.3-^424.9    [Reserved] 

Subpart  B — Prefiling  Procedures  in 
Cases  Involving  Proposals 

§  2424.1 0    Collaboration  and  Alternative 
Dispute  Resolution  Program. 

Where  the  parties  experience 
difficulties  in  resolving  disputes  that 
arise  imder  this  part,  they  may 
voluntarily  request  the  assistance  of  the 
Collaboration  and  Altepiative  Dispute 
Resolution  Program.  This  program  will 
endeavor  to  assist  the  parties  to  resolve 
these  disputes  before  they  become  cases, 
utilize  alternative  dispute  resolution 
techniques,  and  develop  collaborative 
and  constructive  relationships. 

§  2424.1 1    Notice  of  inlent  to  appeal. 

(a)  Precondition.  After  the  parties 
have  attempted,  but  failed  to  reach 
agreement  over  a  proposal  and  the 
agency  has  indicated  that  the  duty  to 
bargain  does  not  extend  to  the  proposal 
luider  consideration,  prior  to  requesting 
a  written  allegation  concerning  the  duty 
to  bargain,  the  exclusive  representative 
must  file  a  notice  of  intent  to  appeal 
with  the  Authority.  The  filing  of  a 
notice  of  intent  to  appeal  does  not 
relieve  the  parties  of  any  obligation  to 
continue  negotiations  in  an  effort  to 
resolve  the  dispute. 

(b)  Form  and  content.  The  notice  of 
intent  to  appeal  must  be  in  writing  on 
a  form  provided  by  the  Authority  for 
that  purpose,  or  in  a  substantially 
similar  format,  and  must  briefly 
describe  any  proposal  that  the  agency 
has  claimed  to  be  the  subject  of  a 
negotiability  dispute  and  any  attempts 
to  reach  agreement  over  the  proposal.  It 
must  contain  the  names,  addresses, 
telephone,  and  facsimile  numbers  of  the 
parties  to  the  negotiations. 

(c)  Service.  The  notice  of  intent  to 
appeal  must  be  served  in  accord  with 
§  2424.2(h). 

§2424.12    Prefiling  conference. 

(a)  Conduct  of  conference.  On  receipt 
of  the  notice  of  intent  to  appeal,  a 
representative  of  the  FLRA  will 
determine  whether  to  conduct  and, 
where  appropriate,  will  conduct,  one  or 
more  prefiling  conferences  either  by 
telephone  or  in  person.  If  it  is 
determined  not  to  conduct  a  conference, 
the  parties  will  be  provided  the  reasons 
for  such  determination.  All  parties  to 
the  dispute  must  participate  in  any 
prefiling  conference  and  be  prepared  to 
discuss  and  clarify: 

(1)  The  meaning  of  the  proposal(s)  in 
dispute; 

(2)  Any  disputed  factual  issue(s); 

(3)  Any  agency  negotiability  dispute 
objections  to  the  proposal(s); 


(4)  Any  agency  bargaining  dispute 
defenses  to  the  proposal(s); 

(5)  Whether  the  dispute  is  also 
involved  in  an  unfair  labor  practice 
charge  imder  part  2423  of  this 
subchapter,  in  a  grievance  pursuant  to  5 
U.S.C.  7121,  or  an  impasse  procedure 
under  part  2470  of  this  subchapter; 

(6)  Whether  the  dispute  can  be 
resolved  through  the  Collaboration  and 
Alternative  Dispute  Resolution  program. 

(b)  Record  of  the  prefiling  conference. 
After  the  prefiling  conference  has  been 
completed,  the  representative  of  the 
FLRA  will  prepare  and  serve  a  report  of 
what  transpired  during  the  conference. 
The  parties  have  10  days  to  file  written 
objection  to  the  report  of  the  prefiling 
conference,  which  will  be  made  part  of 
the  record  of  the  conference. 

§  2424.1 3    Requesting  and  giving  written 
allegations  concerning  the  duty  to  iMrgain. 

(a)  Relationship  between  prefiling 
conference  and  requests  for  written 
allegations  concerning  the  duty  to 
bargain.  The  exclusive  representative 
may  not  request  a  written  allegation 
concerning  the  duty  to  bargain  until  the 
prefiling  conference  has  been 
completed.  Provided  however,  if  the 
Authority  declines  to  hold  a  prefiling 
conference  or  if  a  prefiling  conference 
has  not  been  completed  vnthin  30  days 
of  the  filing  of  a  notice  of  intent  to 
appeal,  the  exclusive  representative  may 
request  a  written  allegation  concerning 
the  duty  to  bargain. 

(b)  Agency  response.  The  agency  must 
respond  to  the  exclusive 
representative's  request  and  effect 
service  in  accord  with  §  2424.2(h). 

§§2424.14—2424.19    [Reserved] 
Subpart  0 — Rling  a  Petition 

§2424.20    Who  may  file  a  petition. 

A  petition  for  review  of  a  negotiability 
issue  may  be  filed  by  an  exclusive 
representative  that  is  a  party  to  the 
negotiations,  and  has  complied  with 
subpart  B.  Provided  however,  that 
where,  pursuant  to  5  U.S.Q  7114(c),  an 
agency  head  has  disapproved  a 
provision,  an  exclusive  representative 
may  file  a  petition  without  having 
complied  with  subpart  B. 

§2424.21    Time  llmtts  for  flHng  a  petition. 
The  time  limit  for  filing  a  petition  for 
review  is  fifteen  (15)  days  after  the  date 
of  service  of  the  agency's  written 
allegation,  requested  and  provided  in 
accord  with  §§  2424.12  and  2424.13, 
that  the  duty  to  bargain  in  good  faith 
does  not  extend  to  the  matter  proposed 
to  be  bargained.  Provided  however,  that 
review  of  a  negotiability  issue  may  lie 
requested  by  an  exclusive  representative 


under  this  subpart  without  a  prior 
written  allegation  concerning  the  duty 
to  bargain  if  the  agency  has  not  served 
such  written  allegation  upon  the 
exclusive  representative  within  ten  (10) 
days  after  the  agency  bargaining 
representative  at  the  negotiations  has 
received  a  written  request  for  such 
allegation.  A  written  allegation 
concerning  the  duty  to  bargain  that  is 
provided  prior  to  the  notice  of  intent  to 
appeal  and  prefiling  conference 
described  in  subpart  B  will  not  begin 
the  15-day  filing  period  for  the  petition 
for  review. 

§2424.22    Content  of  petition. 

A  petition  for  review  must  be  filed  on 
a  form  provided  by  the  Authority  for 
that  purpose,  or  in  a  substantially 
similar  format.  It  must  be  dated  and 
contain  the  following: 

(a)  A  statement  setting  forth  the 
language  of  any  proposal  or  provision, 
including  any  modifications  resulting 
from  the  prefiling  conference. 

(b)  An  explicit  statement  of  the 
meaning  of  the  proposal  or  provision  as 
a  result  of  the  prefiling  conference, 
including: 

(1)  Explanation  of  special  terms  or 
phrases,  technical  language,  or  any 
other  aspect  of  the  language  of  the 
proposal  or  provision  that  is  not  in 
common  usage  or  has  a  different 
meaning  in  the  particular  work  - 
situation;  and 

(2)  Where  the  proposal  or  provision  is 
concerned  with  a  particular  wori: 
situation,  or  other  particular 
circumstances,  a  description  of  the 
situation  or  circumstances  that  will 
enable  the  Authority  to  understand  the 
context  in  which  the  proposal  is 
intended  to  apply;  and 

(3)  Explanation  of  how  the  proposal 
or  provision  is  intended  to  woric  and  a 
description  of  the  impact  that  it  will 
have. 

(c)  A  statement  whether  severance  is 
requested,  and  if  so,  as  to  which 
particular  portions  of  the  proposal  or 
provision.  The  exclusive  representative 
must  support  its  request  for  severance 
with  an  explanation  of  how  the  severed 
portions  of  the  proposal  or  provision 
may  stand  alone,  and  how  such  severed 
portions  would  operate. 

(d)  Where  available,  a  copy  of  the 
record  of  the  prefiling  conference. 

(e)  A  copy  of  all  pertinent  material, 
including  the  agency's  written 
allegation  concerning  the  duty  to 
bargain,  any  matter  referred  to  in  the 
proposal  or  provision,  and  any  other 
relevant  documentary  material. 

(f)  Notification  by  the  petitioning 
exclusive  representative  as  to  whether 
the  dispute  is  also  involved  in  an  unfair 
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labor  practice  charge  under  part  2423  of 
this  subchapter,  in  a  grievance  pursuant 
to  5  U.S.C.  7121,  or  an  impasse 
procedure  under  part  2470  of  this 
subchapter. 

(g)  Any  request  for  a  hearing  before 
the  Authority  and  the  reasons 
supporting  such  suggestion. 

(n)  A  table  of  contents  and  a  table  of 
legal  authorities  cited  if  the  petition  for 
review  exceeds  25  double-spaced  pages 
in  length. 

S  2424.23    Service  of  petition. 

The  petition  for  review  must  be 
served  in  accord  with  §  2424.2(h). 

§2424.24—2424.29    [Reserved] 

Subpart  D — Processing  of  a  Petition 
forReviaw 

§  2424.30    Postfiling  conference  In  cases 
involving  provisions. 

(a)  Conduct  of  conference.  On  receipt 
of  the  petition  for  review  involving  a 
provision,  a  representative  of  the  FLRA 
will,  where  appropriate,  conduct  one  or 
more  postfiling  conferences  either  by 
telephone  or  in  person.  All  parties  to  the 
dispute  must  participate  in  any 
postfiling  conference  and  be  prepared  to 
discuss  and  clarify: 

(1)  The  meaning  of  the  provision(s)  in 
dispute; 

(2)  Any  disputed  factual  issue(s); 

(3)  Any  agency  negotiability  dispute 
objections  to  the  provision(s); 

(4)  Any  agency  bargaining  dispute 
defenses  to  the  provision{s); 

(5)  Whether  tne  dispute  is  also 
involved  in  an  imfair  labor  practice 
charge  imder  part  2423  of  this 
subchapter,  in  a  grievance  pursuant  to  5 
U.S.C.  7121,  or  an  impasse  procediue 
under  part  2470  of  this  subchapter; 

(6)  Whether  the  dispute  can  oe 
resolved  through  the  Collaboration  and 
Alternative  Dispute  Resolution  program. 

(b)  Extension  of  time  limits.  The 
representative  of  the  FLRA  may,  on 
determining  that  it  will  effectuate  the 
purposes  of  the  Federal  Service  Labor 
Management  Relations  Statute  and  this 
part,  extend  the  time  limits  for  filing  set 
out  in  §§  2424.32  and  2424.33. 

(c)  Record  of  the  postfiling 
conference.  After  the  postfiling 
conference  has  been  completed,  the 
representative  of  the  FLRA  will  prepare 
and  serve  a  report  of  what  transpired 
during  the  conference.  The  parties  have 
10  days  to  file  written  objection  to  the 
report  of  the  postfiling  conference, 
which  will  be  made  part  of  the  record 
of  the  conference. 

$  2424.31    Procedure  through  which  the 
petition  for  review  dispute  will  be  resohred. 

(a)  Exclusive  representative  has 
pursued  bargaining  dispute  in  other 


proceedings.  Where  an  exclusive 
representative  files  an  unfair  labor 
practice  charge  pursuant  to  part  2423  of 
this  subchapter  or  grievance  imder  5 
U.S.C.  7121,  and  also  files  a  petition  for 
review  pursuant  to  this  part  concerning 
the  same  dispute,  the  Authority  will 
dismiss  the  petition  for  review  without 
prejudice  to  the  right  of  the  exclusive 
representative  to  refile  the  petition  for 
review  after  the  unfair  labor  practice  or 
the  grievance  has  been  resolved.  After 
the  imfair  labor  practice  charge  or 
grievance  is  resolved,  the  exclusive 
representative  may  refile  the  petition 
within  30  days  of  resolution  of  the 
unfair  labor  practice  charge  or 
grievance,  and  the  Authority  will 
determine  whether  the  resolution  of  the 
petition  is  still  required. 

(b)  Exclusive  representative  has  not 
pursued  bargaining  dispute  in  other 
proceedings.  Where  an  exclusive 
representative  files  only  a  petition  for 
review  imder  this  part,  the  petition  will 
be  processed  as  follows:  ■ 

(1)  Agency  does  not  assert  bargaining 
dispute  defenses.  Where  the  agency  has 
not  asserted  any  bargaining  dispute 
defenses,  the  Authority  will  resolve  the 
petition  by  addressing  the  negotiability 
dispute  objections  under  the  procedures 
of  this  part. 

(2)  Agency  does  assert  bargaining 
dispute  defenses.  Where  the  agency  has 
asserted  bargaining  dispute  defenses, 
the  Authority  will  either: 

(i)  Inform  the  exclusive  representative 
of  any  opportunity  to  file  an  imfair  labor 
practice  charge  pursuant  to  part  2423  or 
a  grievance  under  5  U.S.C.  7121  and, 
where  the  exclusive  representative 
pursues  either  of  these  courses,  proceed 
in  accord  with  paragraph  (a)  of  this 
section; 

(ii)  Proceed  to  resolve  only  the 
negotiability  dispute  aspects  of  the 
petition,  but  not  the  bargaining  dispute 
defenses  raised  by  the  agency;  ot, 

(iii)  Proceed  to  resolve  the  petiti(Hi  in 
its  entirety,  including  any  negotiability 
dispute  objections  and  bargaining 
dispute  defenses  raised  by  the  agency, 
under  the  procedures  of  this  part. 

§  2424.32    Agency  statement  of  posHlon; 
time  limits;  content;  service. 

(a)  Time  limit  for  filing.  Unless  the 
time  limit  for  filing  has  been  extended 
pursuant  to  §  2424.30(b)  or  §  2429.23, 
the  agency  must  file  a  statement  of 
position  within  thirty  (30)  days  after  the 
date  the  head  of  the  agency  receives  a 
copy  of  a  petition  for  review  of  a 
negotiability  issue. 

(b)  Contents.  The  agency's  statement 
of  position  must  be  on  a  form  provided 
by  the  Authority  for  that  purpose,  or  in 


a  substantially  similar  format.  It  must  be 
dated  and  must: 

(1)  Withdraw  the  allegation  that  the 
duty  to  bargain  in  good  faith  does  not 
extend  to  the  matter  proposed  to  be 
negotiated;  or 

(2)  Set  forth  in  full  the  agency's 
position  on  any  matters  relevant  to  the 
petition  that  it  wishes  the  Authority  to 
consider  in  reaching  its  decision, 
including  a  full  and  detailed  statement 
of  the  reasons  supporting  any  objections 
or  assertions  made  concerning  any 
proposal  during  the  prefiling  conference 
or  provision  during  the  postfiling 
conference.  The  statement  must  cite  and 
contain  a  copy  of  the  particular  section 
of  any  law,  rule,  regulation,  or  provision 
of  a  collective  bargaining  agreement 
relied  on.  The  statement  also  must  cite 
and  contain  a  copy  of  other  authority 
relied  on  as  a  basis  for  the  objection  or 
assertion,  except  that  copies  of 
published  judicial  decisions  and 
decisions  of  the  Authority  are  not 
required.  The  agency  must  submit  legal 
arguments  and  explanation  in  support 
of  its  contentions  that  the  duty  to 
bargain  does  not  extend  to  a  particular 
matter.  The  statement  of  position  must 
also  include: 

(i)  If  different  from  the  exclusive 
representative's  position,  an  explanation 
of  the  meaning  the  agency  attributes  to 
the  proposal  or  provision,  including  any 
special  terms  or  phrases,  technical 
language,  or  any  other  aspect  of  the 
language  of  the  proposal  or  provision 
that  is  not  in  common  usage  or  has  a 
different  meaning  in  the  particular  work 
situation,  and  the  reasons  for 
disagreeing  with  the  exclusive 
representative's  explanation  of  meaning; 

(ii)  A  description  of  the  particular 
work  situation,  or  other  particular 
circumstances  the  agency  views  the 
proposal  or  provision  to  ccmcem,  which 
will  enable  die  Authority  to  understand 
the  context  in  which  the  proposal  is 
considered  to  apply  to  the  agency;  and 

(iii)  If  different  from  the  exclusive 
representative's  position,  an  explanation 
of  how  the  agency  asserts  the  proposal 
or  provision  is  intended  to  work  and  a 
description  of  the  impact  that  it  will 
have,  and  the  reasons  for  disagreeing 
with  the  exclusive  representative's 
explanation  of  meaning;. 

(3)  If  the  agency  opposes  the  exclusive 
representative's  request  for  severance  in 
a»y  respect,  the  agency  must  explain 
with  particularity  why  severance  is  not 
appropriate. 

(4)  A  table  of  contents  and  a  table  of 
legal  authorities  cited  if  the  statement  of 
position  exceeds  25  double-spaced 
pages  in  length. 

(c)  Service.  A  copy  of  the  agency's 
statement  of  position,  including  all 
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attachments  thereto,  must  be  served  in 
accord  with  §  2424.2(h). 

§2424.33    Response  of  the  exclusive 
representative;  time  limits;  content;  service. 

(a)  Time  limit  for  filing.  Unless  the 
time  limit  for  filing  has  been  extended 
pursuant  to  §  2424.30(b)  or  §  2429.23, 
within  fifteen  (15)  days  after  the  date 
the  exclusive  representative  receives  a 
copy  of  an  agency's  statement  of 
position,  the  exclusive  representative 
must  file  a  full  and  detailed  response. 

(b)  Contents.  The  response  must  be  on 
a  form  provided  by  the  Authority  for 
that  purpose,  or  in  a  substantially 
similar  format.  The  exclusive 
representative's  response  is  specifically 
limited  to  the  matters  raised  in  the 
agency's  statement  of  position.  The 
response  must  state  the  exclusive 
representative's  position  including: 

(1)  Any  disagreement  with  the 
agency's  allegation  that  a  proposal  is  not 
within  the  duty  to  bargain  or  that  a 
provision  is  contrary  to  law.  The 
exclusive  representative  must  offer 
specific  arguments  and  explanations  in 
opposition  to  any  agency  argument, 
including  the  identification  and 
explanation  of  exceptions  to 
management  rights,  such  as  negotiable 
procedures  and  appropriate 
arrangements.  The  response  must  cite 
and  contain  a  copy  of  the  particular 
section  of  any  law,  rule,  regulation,  or 
provision  of  a  collective  bargaining 
agreement  relied  on.  The  response  also 
must  cite  and  contain  a  copy  of  other 
authority  relied  on  as  a  basis  for  the 
objection  or  assertion,  except  that  copies 
of  published  judicial  decisions  and 
decisions  of  the  Authority  are  not 
required; 

(2)  Any  arguments  and  explanations, 
in  response  to  an  agency's  allegations, 
that  a  proposal  or  provision  is  severable; 
and 

(3)  Any  allegation  that  the  agency's 
rules  or  regulations  violate  applicable 
law,  rule,  regulation  or  appropriate 
authority  outside  the  agency;  that  the 
rules  or  regulations  were  not  issued  by 
the  agency  or  by  any  primary  national 
subdivision  of  die  agency,  or  otherwise 
are  not  applicable  to  bar  negotiations 
under  5  U.S.C.  7117(a)(3);  or  that  no 
compelling  need  exists  for  the  rules  or 
regulations  to  bar  negotiations.  All  such 
allegatioiis  must  be  supported  by 
argument,  explanation,  and  citation  to 
any  applicable  law,  rule,  or  regulation. 

(4)  A  table  of  contents  and  a  table  of 
legal  authorities  cited  if  the  response  to 
an  agency  statement  of  position  exceeds 
25  double-spaced  pages  in  length. 

(c)  Service.  A  copy  of  the  response  of 
the  exclusive  representative  including 


all  attachments  thereto  must  be  served 
in  accord  with  §  2424.2(h). 

§  2424.34    Resolution  of  disputed  factual 
matters. 

In  resolving  necessary  factual  matters 
in  a  negotiability  or  bargaining  dispute, 
the  Authority,  or  its  designated  agent, 
may,  as  appropriate: 

(a)  Request  specific  documentary 
evidence; 

(b)  Request  that  the  parties  provide 
answers  to  specific  factual  questions  in 
the  form  of  interrogatories; 

(c)  Refer  the  matter  for  fact  finding 
and  a  recommended  decision  before  a 
hearing  officer  designated  by  the 
Authority;  or 

(d)  Take  any  other  action  that  will  aid 
in  the  resolution  of  the  disputed  factual 
issue,  including  the  holding  of  a  heeuing 
in  accord  with  §  2424.38. 

§2424.35    Participation  in  conferences; 
incomplete  or  untimely  submissions; 
Authority  requests  for  suppienwntal 
information. 

Where  a  party  fails  to  participate  in  a 
prefiling  conference,  pursuant  to 
§  2424.12,  or  a  postfiling  conference  as 
described  in  §  2424.30,  or  where  a  party 
provides  an  untimely  or  incomplete 
petition  for  review  as  described  in 
§  2424.22,  an  untimely  or  incomplete 
statement  of  position  as  described  in 
§  2424.32,  an  untimely  or  incomplete 
response  to  an  agency's  statement  of 
position  as  described  in  §  2424.33,  or 
otherwise  fails  to  provide  timely  or 
responsive  information  under  this  part, 
the  Authority  may  as  appropriate  and  in 
its  discretion: 

(a)  Refuse  to  consider  certain 
exclusive  representative  arguments  and, 
where  appropriate,  dismiss  the  petition 
for  review,  with  or  Mdthout  prejudice  to 
refile; 

(b)  Refuse  to  consider  certain  agency 
arguments  and,  where  appropriate,  grant 
the  petition  for  review  and  order  the 
agency  to  bargain,  with  or  without 
conditions; 

(c)  Direct  a  party  to  provide  the 
necessary  or  requested  information,  or 
direct  the  holding  of  a  fact  finding 
conference  or  hearing  for  the  purpose  of 
obtaining  the  necessary  or  requested 
information; 

(d)  Disregard  and/or  strike  from  the 
record  portions  of  a  party's  claims  and 
arguments  that  rely  on  information  not 
provided; 

(e)  Take  any  other  action  which  in  the 
Authority's  discretion  is  deemed 
appropriate. 

§2424.36    Additional  submissions  to  the 
Authority. 

The  Authority  will  not  consider  any 
submission  filed  by  any  party,  whether 


supplemental  or  responsive  in  nature, 
other  than  those  authorized  or  requested 
under  this  part,  except  that  the 
Authority  may,  in  its  discretion,  grant 
permission  to  file  such  a  submission 
based  on  a  written  request  by  any  party, 
a  copy  of  which  is  served  in  accord  with 
this  part. 

§  2424.37    Responsibilities  to  make, 
respond  to,  and  support  arguments. 

(a)  Responsibilities  of  the  exclusive 
representative.  In  the  petition  for  and 
response  to  the  agency's  statement  of 
position  filed  pursuant  to  this  part,  the 
exclusive  representative  has  the  burden  ' 
of  explaining  fully  why  the  proposals  or 
provisions  under  consideration  are 
within  the  duty  to  bargain  and,  where 
applicable,  why  severance  is 
appropriate.  Failure  to  address  an 
assertion  or  objection  raised  by  the 
agency,  will,  where  appropriate,  be 
deemed  a  concession  to  such  objection 
or  assertion.  Absent  good  cause, 
arguments  not  presented  in  the  petition 
for  review  or  made  in  response  to  the 
agency's  statement  of  position  may  not 
be  raised  in  the  response. 

(b)  Responsibilities  of  the  agency.  In 
the  statement  of  position,  filed  pursuant 
to  §  2424.32,  the  agency  has  the  burden 
of  explaining  fully  why  the  proposals  or 
provisions  under  consideration  are 
outside  the  duty  to  bargain  or  contrary 
to  law,  respectively,  and  where 
applicable,  its  position  on  severance. 
Failure  to  raise  and  support  an  objection 
or  defense,  will,  where  appropriate,  be 
deemed  a  withdrawal  of  such  objection 
or  assertion,  and  failure  to  address  an 
assertion  raised  by  the  exclusive 
representative  will,  where  appropriate, 
be  deemed  a  concession  to  such 
assertion.  Absent  good  cause,  arguments 
not  raised  in  the  prefiling  conference, 
pursuant  to  §  2424.12,  or  postfiling 
conference,  pursuant  to  §  2424.30,  may 
not  be  raised  in  the  agency's  statement 
of  position  or  in  any  other  proceeding. 

§2424.38    Hearing. 

A  hearing  may  be  held,  in  the 
discretion  of  the  Authority,  before  a 
determination  is  made  under  5  U.S.C. 
7117(b)  or  (c).  If  a  hearing  is  held,  it  will 
be  expedited  to  the  extent  practicable 
and  will  not  include  the  General 
Counsel  as  a  party. 

§2424.39    [Reserved] 

Sul>part  E — Decision  and  Order 

§2424.40    Authority  decision  and  order. 

(a)  Issuance.  Subject  to  the 
requirements  of  this  part,  the  Authority 
shall  expedite  proceedings  under  this 
part  to  the  extent  practicable  and  shall 
issue  to  the  exclusive  representative  and 
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to  the  agency  a  written  decision  on  the 
allegation  and  the  specific  reasons 
therefor  at  the  earliest  practicable  date. 

(b)  Cases  involving  proposals.  If  the 
Authority  finds  that  the  duty  to  bargain 
extends  to  the  matter  proposed  to  be 
bargained  or  any  severable  part  of  a 
matter  proposed  to  be  bargained,  the 
decision  of  the  Authority  will  include 
an  order  that  the  agency  must  on  request 
(or  as  otherwise  agreed  to  by  the  parties) 
bargain  concerning  such  matter.  If  the 
Authority  finds  that  the  duty  to  bargain 
does  not  extend  to  the  matter  proposed 
to  be  bargained,  the  Authority  will  so 
state  and  issue  an  order  dismissing  the 
petition  for  review  of  the  negotiabiUty 
issue.  If  the  Authority  finds  that  the 
matter  is  bargainable  only  at  the  election 
of  the  agency,  the  Authority  will  so 
state.  If  the  Authority  finds  that  the  duty 
to  bargain  extends  to  the  negotiability 
dispute  aspects  of  the  proposal,  but 
there  are  unresolved  bargaining  dispute 
defenses,  the  decision  of  the  Authority 
will  include  an  order  that  the  agency 
must  on  request  (or  as  otherwise  agreed 
to  by  the  parties)  bargain  on  this 
negotiability  dispute  in  the  event  its 
bargaining  dispute  defenses  are  rejected. 

(c)  Cases  involving  provisions.  If  the 
Authority  finds  that  a  provision,  or  any 
severable  part  thereof,  disapproved  by 
an  agency  head  pursuant  to  5  U.S.C. 
7114(c)  is  not  contrary  to  law,  rule  or 
regulation,  the  decision  of  the  Authority 
mil  include  an  order  that  the  agency 
must  rescind  its  disapproval  of  such 
provision  in  whole  or  in  part  as 
appropriate.  If  the  Authority  finds  that 
a  provision  disapproved  by  an  agency 
head  pursuant  to  5  U.S.C.  7114(c)  is 
contrary  to  law,  rule,  or  regulation,  the 
Authority  will  so  state  and  issue  an 
order  dismissing  the  petition  for  review 
as  to  that  provision.  If  the  Authority 
finds  that  an  agreement  provision,  or 
any  severable  part  thereof,  disapproved 
by  the  agency  head  pursuant  to  5  U.S.C. 
7114(c).  is  bargainable  only  at  the 
election  of  the  agency,  the  Authority 
will  so  state  and  issue  an  order  that  the 
agency  must  rescind  its  disapproval  of 
such  provision  in  whole  or  in  part  as 
appropriate. 

§2424.41    Compliance. 

The  agency  or  exclusive 
representative  may  report  to  the 
appropriate  Regional  Director  within  a 
specified  period  the  failure  to  comply 
with  an  order,  issued  as  provided  in 
§  2424.40,  that  the  agency  must  upon 
request  (or  as  otherwise  agreed  to  by  the 
parties)  bargain  concerning  the  disputed 
matter  or  that  the  agency  must  rescind 
its  disapproval  of  a  provision.  If  the 
Authority  finds  such  a  failure  to  comply 
with  its  order,  the  Authority  shall  take 


whatever  action  it  deems  necessary, 
including  enforcement  under  5  U.S.C. 
7123(b). 

§§2424.42-2424.49    [Reserved] 

Subpart  F— Criteria  for  Determining 
Compelling  Need  for  Agency  Rules 
and  Regulations 

§2424.50    Illustrative  criteria. 

A  compelling  need  exists  for  an 
agency  rule  or  regulation  concerning 
any  condition  of  employment  when  the 
agency  demonstrates  that  the  rule  or 
regulation  meets  one  or  more  of  the 
following  illustrative  criteria: 

(a)  The  rule  or  regulation  is  essential, 
as  distinguished  fi'om  helpful  or 
desirable,  to  the  accomplishment  of  the 
mission  or  the  execution  of  functions  of 
the  agency  or  primary  national 
subdivision  in  a  manner  which  is 
consistent  with  the  requirements  of  an 
effective  and  efficient  government. 

(b)  The  rule  or  regulation  is  necessary 
to  ensiue  the  maintenance  of  basic  merit 
principles. 

(c)  The  rule  or  regulation  implements 
a  mandate  to  the  agency  or  primary 
national  subdivision  under  law  or  other 
outside  authority,  which 
implementation  is  essentially 
nondiscretionary  in  nature. 

§§2424.51—2424.59    [Reserved] 

Dated:  September  3. 1998. 
Solly  Thomas, 

Executive  Director.  Federal  Labor  Relations 

Authority. 

[FR  Doc.  98-24164  Filed  9-8-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  No.  92-ANE-23] 
RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Wtiitney  JT9D  Series  TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  (PW)  JT9D  series  turbofan 
engines,  that  ciirrently  requires  initial 
and  repetitive  inspections  of  the  sixth 
stage  low  pressure  turbine  (LPT)  inner 
airseal,  and  modification  of  the  sixth 
stage  LPT  inner  airseal  to  reduce  the 


potential  for  two  failure  modes.  This 
action  would  require  additional 
repetitive  horoscope  inspections  for 
sixth  stage  LPT  inner  airseals  found 
with  cracks  less  than  one  inch  in  length. 
This  proposal  is  prompted  by  the 
publication  of  a  revision  to  a  PW  service 
bulletin  that  introduces  the  new 
borescope  inspections.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  an  uncontained 
failure  of  the  sixth  stage  LPT  inner 
airseal,  which  can  result  in  damage  to 
the  aircraft. 

DATES:  Comments  must  be  received  by 
November  9, 1998. 
ADDRESSES:  Submit  conunents  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  92-ANE- 
23, 12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney.  400  Main  St..  East 
Hartford,  CT  06108;  telephone  (860) 
565-6600,  fax  (860)  565-4503.  This 
information  may  be  examined  at  the 
FAA.  New  England  Region,  Office  of  the 
Regional  Coimsel.  12  New  England 
Executive  Park,  Biirlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman,  Aerospace  Engineer.  Engine 
Certification  Office.  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7130,  fax 
(781)238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  dianged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
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environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-ANE-23."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  efNTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rides 
Docket  No.  92-ANE-23,  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299. 

Discussion 

On  July  7, 1994,  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  94-10-09. 
Amendment  39-8916  (59  FR  36047.  July 
15, 1994),  appUcable  to  Pratt  &  Whitney 
(PW)  JT9D  series  turbofan  engines,  to 
require  initial  and  repetitive  on-wing 
borescope  (H  eddy  current  inspections 
(EQ)  of  the  sixth  stage  low  pressure 
turbine  (LPT)  inner  airseal  rear  retaining 
wing,  initial  and  repetitive  on-wing  ECI 
of  the  sixth  stage  LPT  inner  airseal  knife 
edges,  rework  of  the  sixth  stage  inner 
airseal  knife  edges,  which  is  a 
terminating  action  to  the  repetitive  knife 
edge  inspections,  and  rework  of  the 
sixth  stage  LPT  inner  airseal  rear 
retaining  wing.  That  action  was 
prompted  by  reports  of  thermal 
mechanical  interference  inducing  low 
cycle  fatigue  (LCF)  cracks  at  two 
locations  on  the  sixth  stage  LPT  inner 
airseal.  resulting  in  five  imcontained 
failures.  That  condition,  if  not  corrected, 
could  result  in  an  uncontained  failure  of 
the  sixth  stage  LPT  inner  airseal,  which 
can  result  in  damage  to  the  aircraft. 

Since  the  issuance  of  that  AD,  PW  has 
issued  Service  Bulletin  (SB)  No.  5978, 
Revision  4.  dated  May  6. 1998.  which 
introduces  additional  repetitive 
borescope  inspections  for  sixth  stage 
LPT  inner  airseals  found  with  cracks 
less  than  one  inch  in  length. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  94-10-09  to  add.  at 


intervals  not  to  exceed  50  cycles  in 
service  (CIS)  since  last  inspection, 
additional  repetitive  borescope 
inspections  for  sixth  stage  LPT  inner 
airseals  found  with  cracks  less  than  one 
inch  in  length.  Consistent  with  the 
timetable  of  the  existing  AD,  this 
proposal  would  require  rework  of  the 
sixth  stage  LPT  inner  airseal  knife  edge 
diameters  and  rear  retaining  wings  prior 
to  further  flight. 

There  are  approximately  566  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  157 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2.1  work  hours  per 
engine  to  accomplish  the  proposed 
additi(Hial  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figiues,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $19,782. 

The  regulaticHis  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  v^th  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amefided] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8916  (59  FR 
36047.  July  15. 1994)  and  by  ad(ting  a 
new  airworthiness  directive  to  read  as 
follows: 

Pratt  k  WUtaqr:  Docket  No.  92-ANE-23. 
Supersedes  AD  94-10-09,  Amendment 
39-8916. 

Applicability:  Pratt  &  Whitney  (PW)  Model 
)T9D-59A.  -70A,  -7Q,  and  -7Q3  turbofan 
engines,  installed  on  but  not  limited  to 
Boeing  747  swies,  McDonnell  Douglas  DC-10 
series,  and  Airbus  A300  soies  aircraft 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/op>erator  must 
request  approval  for  an  alternative  method  of 
comp»liaDce  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  an  uncontained  failure  of  the 
sixth  stage  low  pressure  turbine  (LPT)  inner 
airseal,  which  can  result  in  damage  to  the 
aircraft,  accomplish  the  following: 

(a)  Prior  to  further  flight,  rework  the  sixth 
stage  LPT  inner  airseal  knife  edge  diameters 
in  accordance  with  the  Accomplishment 
InsUuctions  of  PW  Service  Bulletin  (SB) 
5847,  Revision  2,  dated  October  31,  1990. 

(b)  Eddy  current  inspect  (EQ)  or  borescope 
inspect  sixth  stage  LPT  inner  airseal  rear 
retaining  wings  for  cracks,  as  follows: 

(1)  For  sixth  stage  LPT  inner  airseals 
identified  by  part  number  (P/N)  in  PW  SB 
No.  5978,  Revision  4,  dated  May  6, 1998.  or 
Revision  3,  dated  May  20, 1992,  with  greater 
than  500  cycles  since  new  (CSN)  on  the 
effective  date  of  this  AD,  accomplish  an 
initial  ECI  or  borescope  inspection  prior  to 
accumulating  more  than  250  cycles  in  service 
(OS)  after  the  effective  date  of  this  AD.  or 
500  QS  since  the  last  in-shop  fluorescent 
penetrant  inspection  (FPI),  whichever  occurs 
later,  in  accordance  with  the 
Accomplishment  Instructions  of  PW  SB  No. 
5978,  Revision  4,  dated  May  6. 1998,  or 
Revision  3,  dated  May  20, 1992. 

(2)  For  sixth  stage  LPT  inner  airseals 
identified  by  P/N  in  PW  SB  No.  5978, 
Revision  4,  dated  May  6, 1998,  or  Revision 
3,  dated  May  20, 1992,  with  less  than  or 
equal  to  500  CSN  on  the  effective  date  of  this 
AD,  accomplish  an  initial  EQ  or  borescope 
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inspection  prior  to  accumulating  750  CSN,  or 
500  as  since  the  last  in-shop  FPI,  whichever 
occurs  later,  in  accordance  with  the 
Accomplishment  Instructions  of  PW  SB  No. 
5978.  Revision  4,  dated  May  6, 1998,  or 
Revision  3.  dated  May  20, 1992. 

(3)  For  sixth  stage  LPT  inner  aiiseals  that 
meet  the  continue  in  service  criteria 
described  in  PW  SB  No.  5978,  Revision  4, 
dated  May  6, 1998^  thereafter,  EQ  or 
borescope  inspect  the  sixth  stage  LPT  inner 
airseal  retaining  wing  for  cracks  at  intervals 
specified  in  accordance  with  the 
Accomplishment  Instructions  of  PW  SB  No. 
5978,  Revision  4,  dated  May  6, 1998. 

(4)  Remove  cracked  sixth  stage  LPT  inner 
airseals  that  do  not  meet  the  continue  in 
service  criteria  described  in  PW  SB  No.  5978, 
Revision  4,  dated  May  6, 1998,  and  replace 
with  a  new,  or  serviceable  sixth  stage  LPT 
inner  airseal  that  has  been  reworked  in 
accordance  with  paragraph  (c)  of  this  AD. 

(5)  Thereafter,  inspect  initially,  reinspect, 
and  remove  from  service,  if  necessary,  the 
replacement  sixth  stage  LPT  inner  airseals  in 
accordance  with  paragraphs  (b)(1),  (b)(2), 
(b)(3),  and  (b)(4)  of  this  AD. 

(c)  Prior  to  further  flight,  rework  the  sbcth 
stage  LPT  inner  airseal  rear  retaining  wing  in 
accordance  with  the  Accomplishment 
Instructions  of  PW  SB  5745,  Revision  2, 
dated  October  24, 1990. 

Note  2:  Rework  of  the  sixth  stage  LPT  inner 
airseal  rear  retaining  wing  in  accordance 
with  paragraph  (c)  of  this  AD  does  not 
exempt  sixth  stage  LPT  inner  airseals  6t)m 
initial  and  repetitive  inspections  in 
accordance  with  paragraphs  (b)(1),  (b)(2), 
(b)(3).  and  (b)(4)  of  this  AD. 

(d)  Installation  of  a  new,  improved  6th 
stage  LPT  inner  airseal,  in  accordance  with 
PW  SB  No.  6054,  Revision  1,  dated  April  24, 
1992,  constitutes  terminating  action  to  the 
inspections  and  rework  required  by  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
September  1, 1998. 
David  A.  Downey, 

Assistant  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-24186  Filed  9-&-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-38-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Wiiliams 
International  FJ44-1A  Turt>ofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Williams  International  FJ44-1A 
turbofan  engines.  This  proposal  would 
require  removing  the  high  pressure 
turbine  (HPT)  disk  from  service  prior  to 
accumulating  a  reduced  cyclic  life  limit 
of  1,900  cycles  since  new  (CSN)  and 
replacing  with  a  serviceable  disk.  As  an 
option,  the  HPT  nozzle  can  be  modified 
thereby  increasing  the  HPT  disk  cyclic 
life  limit  from  the  new  reduced  cyclic 
life  Umit.  This  proposal  is  prompted  by 
a  revised  Ufe  analysis  conducted  by  the 
manufacturer  after  the  failure  of  a 
similarly  designed  HPT  disk.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  HPT  disk  rim 
failure,  which  could  result  in  an 
uncontained  engine  failiu«  and  damage 
to  the  aircraft. 

DATES:  Comments  must  be  received  by 
November  9. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  9&-ANE- 
36-AD,  12  New  England  Executive  Park, 
BurUngton,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  nimiber  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Bonnen,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Avenue,  Des  Plaines,  IL 
60018;  telephone  (847)  294-7134,  fax 
(847)  294-7834. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regtilatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conmients 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-36-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-36-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

WilUams  International,  manufactiuer 
of  FJ44-1 A  turbofan  engines,  recently 
conducted  a  revised  Ufe  limit  analysis  of 
high  pressure  turbine  (HPT)  disks,  part 
number  (P/N)  55291.  This  revised 
analysis  was  prompted  by  the  failure  of 
a  similarly  designed  HPT  disk.  The 
revised  analysis  revealed  that  the    . 
calculated  low  cycle  fatigue  Uves  are 
significantly  lower  than  the  current 
published  maximum  approved  service 
lives.  To  this  date  no  failtues  of  HPT 
disk,  P/N  55291,  have  been  reported. 
This  condition,  if  not  corrected,  could 
result  in  HPT  tiisk  rim  failure,  which 
could  result  in  an  imcontained  engine 
failure  and  damage  to  the  aircraft. 

WilUams  International  has  also 
published  service  information  which 
authorizes  certain  modifications  to  the 
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HPT  nozzle  assembly  and  subsequent 
reidentification  of  the  HPT  disk  and 
assembly.  Incorporation  of  these 
modifications  increases  the  approved 
service  Ufe  limit  from  the  new  reduced 
service  Ufe. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  removing  the  HPT  disk  from 
service  prior  to  accvunulating  a  reduced 
cycUc  Ufe  limit  of  1,900  cycles  since 
new  (CSN)  and  replacing  vnth  a 
serviceable  disk. 

There  are  approximately  223  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  165 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  The  cost  of  removing  a 
disk  earlier  than  the  original  Ufe-Umit 
rather  than  reworking  the  disk  is 
$12,546  per  engine.  The  costs  of 
reworking  the  HPT  nozzle  assembly  to 
obtain  increased  HPT  Ufe  are 
substantially  less  than  the  costs  of 
replacement  of  the  HPT  disk.  Based  on 
these  figiues,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,070,090  assuming  all 
disks  are  replaced.  The  actual  total  cost 
to  U.S.  operators,  however,  wiU  be  less 
depending  on  how  many  operators 
exercise  the  rework  option.  In  addition, 
the  manufacturer  may  reimbiu^ 
operators  for  the  costs  of  removing  disks 
earUer  than  the  original  life  limit 
reducing  even  further  the  total  cost 
impact  for  U.S.  operators. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  govenunent.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federaUsm  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
RegidatoryPoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
-A-copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Williams  International:  Docket  No.  98-ANE- 
36-AD. 

Applicability:  Williams  International  FJ44- 
lA  turbofan  engines,  installed  on  but  not 
limited  to  Cessna  525  series  aircraft 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  high  pressure  turbine  (HPT) 
disk  rim  failure,  which  could  result  in  an 
uncontained  engine  feilure  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Prior  to  accumulating  1,900  cycles  since 
new  (CSN),  remove  bom  service  HPT  disk, 
part  nimit^r  (P/N)  55291,  and  replace  with 

a  serviceable  part 

(b)  As  an  option  to  paragraph  (a),  modify 
the  HPT  nozzle  assembly  and  remark  the 
HPT  disk  and  assembly  with  new  part 
numbers  in  accordance  with  Williams 
International  Service  Bulletin  FJ44-72-36, 
dated  October  21, 1997. 

Note  2:  The  low  cycle  fatigue  retirement 
lives  for  the  HPT  disks  remarked  with  new 
part  numbers  in  accordance  with  paragraph 
(b)  of  this  AD  may  be  found  in  Williams  SB 
FJ44-A-72-38,  dated  October  21, 1997. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office.  Operators  shall 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office. 

Note  3:  Information  conceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  &om  the  Chicago 
Aircraft  Certification  Office. 

(d)  Thereafter,  except  as  provided  in 
paragraph  (c)  of  this  AD,  no  alternative 
replacement  times  or  life  limits  may  be 
approved  for  HPT  disk,  P/N  55291. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
September  2, 1998. 

Donald  E.  Plouffe, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  9&-24185  Filed  9-8-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-45-AD] 

RIN  2120-^A64 

Airworthiness  Directives;  Industrie 
Aeronautictie  e  Meccaniche  IModel 
Plaggio  P-180  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Industrie  Aeronautiche  e  Meccaniche 
(I.A.M.)  Model  Piaggio  P-180  airplanes. 
The  proposed  AD  would  require 
inspecting  the  elevator  and  aileron 
control  retaining  pins  for  proper 
installation  and  damage,  and  replacing 
any  improperly  installed  or  damaged 
pins.  The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Italy.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the  retaining 
pins  from  interfering  with  the  fUght 
control  elements,  which  could  result  in 
loss  of  the  cable  retaining  fimction  with 
consequent  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  October  13, 1998. 
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ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-45- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
I.A.M.  Ronald  Piaggio  S.p.A.,  Via 
Cibrario,  4  16154  Genoa,  Italy.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  O.  Keenan,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6934; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dociet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-45-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-45-AD,  Room  1558. 


601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

The  Registro  Aeronautico  Italiano 
(R.A.I.),  which  is  the  airworthiness 
authority  for  Italy,  recently  notified  the 
FAA  that  an  imsafe  condition  may  exist 
on  certain  I.A.M.  Model  Piaggio  P-180 
airplanes.  The  R.A.I.  reports  that  the 
retaining  pins  located  in  the  aileron  and 
elevator  control  systems  were 
improperly  installed  on  one  of  the 
affected  airplanes.  The  manufacturer 
believes  that  the  retaining  pin  may  have 
been  improperly  installed  at  the  factory. 

This  condition,  if  not  corrected,  could 
result  in  loss  of  the  cable  retaining 
function  with  consequent  loss  of  control 
of  the  airplane. 

Relevant  Service  Information 

I.A.M.  has  issued  Piaggio  Service 
Bulletin  (Mandatory)  No.  SB-80-0089, 
dated  May  22, 1996,  which  specifies 
procedures  for  removing  the  vertical 
stabilizer  rear  fairing  and  inspecting  the 
elevator  and  aileron  control  retaining 
pins  for  proper  installation  and  damage, 
and  replacing  any  improperly  installed 
or  damaged  pins. 

The  R.A.I.  classified  this  service 
bulletin  as  mandatory  and  issued  Italian 
AD  No.  96-158,  dated  July  1, 1996,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  Italy. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  Italy  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  R.A.I,  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  R.A.I.;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  in  other  I.A.M.  Model  Piaggio 
P-180  airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  inspecting  the 
elevator  and  aileron  control  retaining 
pins  for  proper  installation  and  damage, 
and  replacing  any  improperly  installed 


or  damaged  pins.  Accomplishment  of 
the  proposed  installation  would  be 
required  in  accordance  with  I.A.M. 
Piaggio  Service  Bulletin  (Mandatory) 
No.  SB-80-0089,  dated  May  22, 1996. 

Cost  Impact 

The  FAA  estimates  that  5  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  inspection,  that  it  would 
take  approximately  3  workhours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  inspection  on 
U.S.  operators  is  estimated  to  be  $900, 
or  $180  per  airplane.  These  figures  dd 
not  account  for  any  damaged  or 
improperly  installed  retaining  pins 
found  during  the  proposed  inspection 
that  would  need  to  be  replaced. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Industrie  Aeronauticbe  E  Meccaniche: 

Docket  No.  98-CE-45-AD.  Applicability: 
Model  Piaggio  P-180  airplanes,  serial 
numbers  1001, 1002, 1004,  and  1006 
through  1033,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  ahered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  the  retaining  pins  from 
interfering  with  the  flight  control  elements, 
which  could  result  in  loss  of  the  cable 
retaining  function  with  consequent  loss  of 
control  of  the  airplane,  accomplish  the 
following: 

(a)  Within  the  next  100  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
inspect  the  elevator  and  aileron  control 
retaining  pins  for  proper  installation  and 
damage  in  accordance  with  the 
Accomplishment  Instructions  section  in 
I.A.M.  Piaggio  Service  Bulletin  (Mandatory) 
No.  SB-80-0089,  dated  May  22, 1996.  Prior 
to  further  flight,  replace  any  improperly 
installed  or  damaged  pins  in  accordance  with 
the  service  bulletin. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  he 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Small  Airplane  Directorate. 


(d)  Questions  or  technical  information 
related  to  Piaggio  Service  Bulletin 
(Mandatory)  No.  SB-ao-<X)89.  dated  May  22. 
1996,  should  be  directed  to  I.A.M.  Rinaldo 
Piaggio  S.p.A.,  Via  Cibrario,  4  16154  Genoa. 
Italy.  This  service  information  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Italian  AD  No.  96-158,  dated  July  1, 1996. 

Issued  in  Kansas  City,  Missouri,  on 
September  1, 1998. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  98-24182  Filed  9-8-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docltet  No.  98-AGL-64] 

Proposed  Modification  of  Class  E 
Airspace;  Owatonna.  MN 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUIMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Owatonna, 
MN.  A  VHF  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME)  Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (Rwy)  30, 
Amendment  4,  has  been  developed  for 
.  Owatonna  Municipal  Airport. 
Controlled  Airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (ACL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
proposes  to  increase  the  radius  of,  and 
add  a  southeast  extension  to,  the 
existing  controlled  airspace  for  this 
airport. 

DATES:  Comments  must  be  received  on 
or  before  October  26, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  98-AGL-54,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Adirunistration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95^ 
AGI^54."  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  nde.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  F*ublic  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  shoidd  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procediuB. 
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The  Proposal  _^ 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Owatonna,  MN,  to 
accommodate  aircraft  executing  the 
proposed  VOR/DME  Rwy  30  SIAP. 
Amendment  4,  at  Owatoima  Municipal 
Airport  by  increasing  the  radius  of,  and 
adcUng  a  southeast  extension  to,  the 
existing  controlled  airspace  for  the 
airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  ACL  is 
needed  to  contain  aircraft  executing  the 
approach.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspacfr  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9E  dated  September 
10, 1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi^quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120.;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  3789. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  E5    Owatonna,  MN  [Revised] 

Owatonna  Municipal  Airport.  MN 

(Lat  44"  07'  18"  N.,  long.  93"  15'  27"  W.) 
Halfway  VOR/DME 

(Ut.  44"  12'  16"  N..  long.  93»  22'  14"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  6.7-mile 
radius  of  the  Owatonna  Municipal  Airport, 
and  within  1.7  miles  each  side  of  the 
Halfway  VOR/DME  135°  radial  extending 
from  the  6.7-mile  radius  of  the  airport  to  14.0 
miles  southeast  of  the  Halfway  VOR/DME. 
excluding  that  airspace  within  the  Waseca, 
MN.  Class  E  airspace  area. 
•         •         *         *         • 

Issued  in  Des  Plaines.  IL  on  August  25, 
1998. 

David  B.  Johnson, 

Acting  Manager.  Air  Traffic  Division. 
[FR  Doc.  9&-24131  Filed  9-8-98;  8:45  am] 
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a  public  hearing  on  these  proposed 
regulations.  — ^ 

DATES:  Written  comments  must  be 
received  by  November  9, 1998.  Outlines 
of  topics  to  be  discussed  at  the  public 
hearing  scheduled  for  November  10, 
1998,  at  10  a.m.,  must  be  received  by 
October  20, 1998. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 18966-97), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:DOM:CORP:R  (REG- 
118966-97),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html. 

A  public  hearing  has  been  scheduled 
to  be  held  in  room  2615,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Victoria  Scotto  Balacek,  202-622-3860; 
concerning  submissions  and  requests  for 
a  hearing,  Michael  Slaughter,  202-622- 
7190  (not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  THE  TREASURY  Paperwork  ReducUon  Act 


Internal  Revenue  Service 

26 CFR  Parti 
[REG-1 18966-97] 
RIN  1545-AV69 

Information  Reporting  With  Respect  to 
Certain  Foreign  Partnerships 

agency:  Litemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

summary:  This  document  contains 
proposed  regulations  under  section 
6038  of  the  Internal  Revenue  Code 
providing  information  reporting 
requirements  for  certain  United  States 
persons  holding  interests  in  controlled 
foreign  partnerships.  The  proposed 
regulations  reflect  changes  to  the  law 
made  by  the  Taxpayer  Relief  Act  of 
1997.  These  proposed  regulations  would 
provide  guidance  to  United  States 
persons  who  must  file  such  a  return. 
This  document  also  provides  notice  of 


The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  OflSce  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attention: 
IRS  Reports  Clearance  Officer  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  must  be 
received  by  November  9, 1998. 
Comments  are  specifically  requested  on: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  information  will 
have  practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 


How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  the  capital  or  start-up 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
information. 

The  collection  of  information  in  these 
regulations  is  in  §  1.6038-3.  This 
information  is  required  by  the  IRS  to 
identify  foreign  partnerships  which  are 
controlled  by  United  States  persons  and 
verify  amoimts  reported  by  die  partners. 
The  collection  of  information  is 
mandatory.  The  likely  respondents  will 
be  individuals  and  businesses  or  other 
for-profit  organizations. 

The  burden  of  complying  with  the 
proposed  collection  of  information 
required  to  be  reported  on  Form  8865  is 
reflected  in  the  burden  for  Form  8865. 

The  burden  of  complying  with  the 
proposed  collection  of  information  in 
§  1.6038-3(c)(3)  is  as  follows: 

Estimated  total  annual  reporting 
burden:  250  hours. 

Estimated  annual  burden  per 
respondent:  .25  hours  to  1  hour,  with  an 
average  of  .5  hours. 

Estimated  number  of  respondents: 
500. 

Estimated  frequency  of  responses: 
Aimually. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Taxpayer  Relief  Act  of  1997 

In  the  Taxpayer  Relief  Act  of  1997 
(TRA  1997),  Public  Uw  105-34  (111 
Stat.  983  (1997)),  Congress  significantly 
modified  the  information  reporting 
requirements  with  respect  to  foreign 
partnerships  under  sections  6038, 
6038B  and  6046A  (and  also  amended 
section  6501(c)(8)  to  provide  that  the 
statute  of  limitations  on  the  assessment 
of  tax  imder  sections  6038, 6038B  and 
6046A  does  not  expire  until  three  years 
after  the  information  required  imder 


those  sections  is  reported).  These 
regulations  under  section  6038  are  being 
proposed  along  with  regulations  imder 
sections  6038B  (reporting  of  certain 
transfers  to  foreign  partnerships)  and 
6046A  (reporting  of  certain  ownership 
interests  in  foreign  partnerships).  The 
IRS  is  also  developing  a  comprehensive 
form  (Form  8865)  for  reporting  under  all 
of  these  provisions.  A  draft  version  of 
the  form  will  be  issued  for  public 
comment  while  the  proposed 
regulations  are  outstanding. 

Section  6038 

Prior  to  TRA  1997,  reporting  in 
respect  of  foreign  partnerships  was 
governed  by  section  6031  of  the  Internal 
Revenue  Code  (Code).  Regulations  had 
been  proposed,  but  never  finalized,  that 
would  have  required  reporting  by 
foreign  partnerships  where  United 
States  persons  were  allocated  25  percent 
or  more  of  certain  items.  Section  1141 
of  TRA  1997,  amended  section  6031  to 
provide  that  a  foreign  partnership  is 
required  to  file  an  aimual  return  of 
partnership  income  (Form  1065)  only  if 
the  partnership  has  gross  income  fitim 
sources  within  the  United  States,  or 
gross  income  that  is  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business.  Section  1142  of  TRA 
1997,  amended  section  6038  to  require 
information  reporting  by  certain  United 
States  persons  with  direct  or  indirect 
interests  in  controlled  foreign 
partnerships.  Thus,  these  changes 
moved  the  statutory  authority  to  require 
aimual  reporting  on  a  foreign 
partnership  because  of  the  ownership 
interests  of  United  States  persons  fit)m 
section  6031  to  section  6038.  and  moved 
the  reporting  obligation  in  respect  of 
foreign  partnerships  from  the 
partnership  to  the  partner  level. 

Explanation  of  Provisions 

Section  6038  requires  certain  United 
States  persons  that  own  interests  in 
controlled  foreign  partnerships  to 
provide  information  with  respect  to  the 
interests  as  prescribed  by  the  Secretary. 
The  proposed  regulations  implement 
the  statute  by  requiring  taxpayers  to 
fiimish  the  IRS  with  aimual 
information. 

Reporting  Requirements 

The  proposed  regidations  implement 
the  rules  of  section  6038  by  requiring  a 
United  States  person  that  controls  a 
foreign  partnership  to  file  an  aimual 
information  return  with  respect  to  the 
foreign  partnership  (Form  8865). 
Pursuant  to  section  6038(e)(3),  the 
proposed  regulations  define  control  as 
direct  or  indirect  ownership  of  more 
than  a  50-percent  interest  in  the 


partnership.  The  constructive 
ownership  rules  of  section  267(f:)  (other 
than  paragraph  (3))  are  applied  to 
determine  ownership  interests  (taking 
into  account  that  such  rules  refer  to 
corporations  and  not  to  partnerships). 

A  50-percent  interest  m  a  partnership 
is  defined  as  an  interest  equal  to  50 
percent  of  the  capital  interest,  50 
percent  of  the  profits  interest,  or, 
exercising  the  regulatory  authority 
under  section  6038(e)(3)(A)(ii),  an 
interest  to  which  50  percent  of  the 
deductions  or  losses  are  allocated. 
Defining  control  by  reference  to  losses 
or  deductions,  as  well  as  capital  and 
profits,  is  appropriate,  because  a  partner 
with  a  greater  than  50-percent  allocation 
of  these  items  has  a  level  of  control 
sufficient  to  provide  a  significant 
amoimt  of  information  about  the 
partnership.  Furthermore,  in  the  case  of 
such  allocations,  certain  information  is 
required  to  ensure  that  the  rules  of  Code 
provisions  such  as  section  704(b) 
(determination  of  distributive  share)  are 
being  followed. 

To  relieve  taxpayers  of  unnecessary 
filing  burdens,  the  regulations  provide 
exceptions  fi'om  the  general  rule  that  a 
controlling  partner  must  provide 
information  to  the  IRS  on  Form  8865.  If     * 
more  than  one  United  States  person  is 
required  to  report  as  a  controlling 
partner,  then  one  such  controlling 
partner  may  file  the  required 
information  in  lieu  of  all  such  partners 
having  to  file  separately.  However,  a 
controlling  partner  with  respect  only  to 
losses  or  deductions  may  only  satisfy 
this  requirement  if  there  are  no 
controlling  partners  with  respect  to 
capital  or  profits.  The  controlling 
partners  not  required  to  file,  must  file 
.  the  statement  required  by  the 
regulations  with  their  tax  return 
indicating  that  the  filing  requirement 
will  be  met  by  another  person  and 
identifying  that  person. 

Pursuant  to  section  6038(a)(5),  the 
proposed  regiUations  provide  that  each 
United  States  person  Uiat  owns  at  least 
a  10-percent  interest  in  a  foreign 
partnership  that  is  controlled  by  United 
States  persons  holding  at  least  10- 
percent  interests  must  file  an  annual 
information  return  wdth  respect  to  the 
partnership.  In  accordance  with  the 
statute,  however,  such  10-percent 
partners  will  not  be  required  to  report 
such  information  where  there  is  a 
United  States  person  that  is  a 
controlling  partner.  The  proposed 
regulations  define  a  10-percent  interest 
in  a  partnership  as  an  interest  equal  to 
10  percent  of  the  capital  or  profits 
interest,  and  an  interest  to  which  10 
percent  of  the  deductions  or  losses  are 
allocated. 
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Because  no  one  United  States  person 
controls  the  partnership.  Form  8865  will 
require  less  information  to  be  reported 
than  it  will  for  controlUng  United  States 
partners,  and  will  be  more  similar  to  the 
information  contained  in  Schedule  K-1 
to  Form  1065.  If  there  is  a  controlling 
partner  (and,  thus,  any  other  10-percent 
partners  are  not  required  to  file),  the 
controlling  partner  must,  generally,  file 
the  information  that  would  otherwise 
have  been  required  from  such  10- 
percent  partners. 

Exceptions  to  Filing  Requirements 

The  proposed  regulations  provide  that 
certain  United  States  persons  that  are 
indirect  partners  need  not  file  under 
section  6038  so  long  as  the  United 
States  person  from  whom  ownership  is 
attributed  does  file  the  information,  and 
the  indirect  partner  files  a  statement 
with  its  income  tax  return  identifying 
the  United  States  person  that  will  meet 
the  filing  requirements. 

The  reporting  requirements  of  this 
section  shall  not  apply  in  respect  of  any 
foreign  partnership  which  is  an  eligible 
partnership  described  in  §  1.761-2(a) 
that  has  validly  elected  pursuant  to 
§  1.761-2(b)(2)(i)  to  be  wholly  excluded 
from  the  application  of  subchapter  K. 
Nor  shall  the  reporting  requirements  of 
these  proposed  regulations  apply  to  any 
foreign  partnership  validly  deemed  to 
have  wholly  elected  out  of  the 
provisions  of  subchapter  K  as  specified 
in  §  1.761-2(b)(2)(ii).  Taxpayers  are 
reminded,  however,  that  a  precondition 
to  being  an  "electing-out"  partnership  is 
that,  as  provided  in  §  1.761-2(a)(l), 
"[t)he  members  of  such  organization 
must  be  able  to  compute  their  income 
without  the  necessity  of  computing 
partnership  taxable  income."  The  IRS 
and  Treasury  are  concerned  that  in 
certain  cases  the  necessary  books  and 
records  are  not  being  maintained  to 
allow  verification  that  such 
computations  can  indeed  be  made 
without  regard  to  the  partnership.  If  it 
appears  that,  in  the  absence  of  a 
reporting  requirement  under  this 
section,  the  members  of  the  "electing- 
out"  partnership  cannot  make  such 
separate  computations,  this  exception  to 
the  r^orting  requirements  will  be 
reconsidered. 

Information  Required 

The  proposed  regulations  require 
certain  United  States  persons  to  provide 
information  relating  to  the  foreign 
partnership  on  Form  8865  (or  successor 
form).  The  form  will  require  controlling 
partners  of  foreign  partnerships  to 
report  information  concerning  the 
income  and  assets  of  the  partnership, 
certain  transactions  with  the 


partnership,  the  names  of  the  partners 
in  the  partnership,  and  other  specified 
information.  The  form  will  require  a 
partner  holding  at  least  a  10-percent 
interest  in  a  controlled  foreign 
partnership  (where  there  is  no  United 
States  person  that  is  a  controlling 
partner)  to  report  information  with 
respect  only  to  its  own  interest  in  the 
partnership. 

Time  and  Place  for  Filing 

The  proposed  regulations  require 
Form  8865  to  be  filed  with  the  United 
States  person's  income  tax  return 
(including  a  partnership  return  of 
income)  for  the  taxable  year  in  which 
the  partnership's  aimual  accounting 
period  ends.  If  required  by  the 
instructions  to  Form  8865,  a  duplicate 
Form  8865  must  also  be  filed. 

Failure  to  Provide  Information 

As  described  in  section  6038(b),  the 
proposed  regulations  provide  that  a 
failure  to  comply  with  the  reporting 
requirements  of  section  6038  will  result 
in  a  penalty  of  $10,000  for  each  aimual 
accounting  period.  Additional  penalties 
apply  for  failure  to  comply  after 
notification  by  the  IRS,  up  to  a  total  of 
$50,000  for  each  annual  accoimting 
period.  Also,  as  provided  in  section 
6038(c),  the  proposed  regulations 
additionally  provide  a  penalty  of 
reducing  the  United  States  person's      ^ 
foreign  tax  credit  (also  with  further 
penalties  for  continued  failiue  to  report 
after  notification). 

Effective  Dates 

The  proposed  regulations  would 
apply  for  annual  accounting  periods 
beginning  after  the  date  that  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
proposed  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  contained  in  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  the  amount  of  time  required  to 
complete  the  form  and  file  the 
information  required  imder  these 
regulations  is  brief  and  will  not  have  a 
significant  impact  on  those  small 
entities  that  are  required  to  provide 


notification.  Fiulhennore,  the  number  of 
small  entities  that  will  be  required  to 
file  the  form  is  not  significant. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  vsrill  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  Internal 
Revenue  Service.  All  comments  will  be 
made  available  for  public  inspection 
and  copying. 

A  puolic  hearing  has  been  scheduled 
for  Tuesday,  November  10, 1998,  at  10 
a.m.,  in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  November  9, 1998 
and  an  outline  of  the  topics  to  be 
discussed  (a  signed  original  and  eig^t 
(8)  copies)  by  October  20, 1998. 

A  period  of  10  minutes  vnll  be 
allotted  for  each  person  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information.  The  principal 
author  of  this  regulation  is  Victoria 
Scotto  Balacek,  Office  of  the  Associate 
Chief  Counsel  (International).  However, 
other  personnel  from  the  IRS  and 
Treasujy  Department  participated  in  its 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  Th^  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  niunerical  order  to  read  as  follows: 
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Authority:  26  U.S.C.  7805  *  •  * 

Section  1.6038-3  is  also  issued  under  26 
U.S.C.  6038.*  *  * 

Par.  2.  Section  1.6038-3  is  added  to 
read  as  follows: 

$  1 .6038-3    Information  returns  required  of 
United  Slates  persons  with  respect  to 
foreign  partnerships. 

(a)  Persons  required  to  make  return — 
(1)  Controlling  partners.  Every  United 
States  person  that  controls  a  foreign 
partnership  must  file  an  annual 
information  retimi  on  Form  8865 
"InformaticHi  Retiun  of  U.S.  Persons 
With  Respect  To  Certain  Foreign 
Partnerships"  ccmtaining  so  much  of  the 
information  described  in  paragraph  (f) 
of  this  section,  and  such  other 
informaticm,  as  the  form  (or 
accompanying  instructions)  may 
prescribe.  The  information  required  to 
be  filed  by  such  controlling  partner  will 
include  such  infmnation  regarding  any 
other  United  States  persons  that  are  10- 
percent  or  greater  partners  in  the  foreign 
partnership  as  Form  8865  may  require. 
(For  exceptions  to  this  rule,  see 
paragraph  (c)  of  this  section.) 

(2)  Certain  10-percent  partners.  Every 
United  States  person  that  holds  a  10- 
percent  or  greater  interest  in  a  foreign 
partnership  controlled  by  United  States 
persons  holding  at  least  10-percent 
interests  must  complete  and  file  an 
annual  information  retiun  on  Form  8865 
containing  so  much  of  the  information 
described  in  paragraph  (f)  of  this 
section,  and  such  other  information,  as 
the  form  (or  accompanying  instructions) 
may  prescribe.  (For  exceptions  to  this 
rule,  see  paragraph  (c)  of  this  section.) 
However,  no  such  person  will  be 
required  to  file  under  this  section  if  a 
United  States  person  is  a  controlling 
partner  of  such  partnership. 

(3)  Separate  returns  for  each 
partnership.  A  United  States  person 
required  to  report  under  this  paragraph 
(a)  must  file  a  separate  annual 
information  retiun  for  each  foreign 
partnership  with  respect  to  which  the 
person  has  a  reporting  obligation. 

(b)  Ownership  determinations — (1) 
Control.  A  person  (or  persons)  is 
deemed  to  be  in  control  of  a  partnership 
if  that  person  (or  persons)  owns,  directly 
or  indirectly,  more  than  a  50-percent 
interest  in  the  partnership  (a  controlling 
partner). 

(2)  50-percent  interest.  A  50-percent 
interest  in  a  partnership  is  an  interest 
equal  to  50  percent  of  the  capital 
interest,  50  percent  of  the  profits 
interest,  or  an  interest  to  which  50 
percent  of  the  deductions  or  losses  are 
allocated. 

[3)  10-percent  interest.  A  10-percent 
interest  in  a  partnership  is  an  interest 


equal  to  10  percent  of  the  capital 
interest,  10  percent  of  the  profits 
interest,  or  an  interest  to  which  10 
percent  of  the  deductions  or  losses  are 
allocated. 

(4)  Attribution  rules.  For  purposes  of 
determining  an  interest  in  a  partnership, 
the  rules  of  section  267(c)  (other  than 
section  267(c)(3))  apply  (taking  into 
account  such  rules  refer  to  corporations 
and  not  to  partnerships). 

(5)  Determination  of  amount  of 
interest.  Whether  a  person  has  a  50- 
percent  interest,  or  a  10-percent  interest, 
as  described  in  paragraphs  (b)(2)  and  (3) 
of  this  section,  wall  be  detwmined  for 
eadi  taxable  year  by  refiereace  to  the 
agreement  of  the  partners  relatiag  to 
such  interests  during  the  taxable  year. 

(c)  Exceptions  when  more  than  one 
partner  is  required  to  file  duplicative 
information— ^\)  More  than  one 
controlling  partner — (i)  In  general.  If, 
with  respect  to  the  same  foreign 
partnership  for  the  same  annual 
accoimting  period,  more  than  aae 
United  States  person  is  required  to  file 
an  informaticm  return  under  paragraph 
(a)(1)  of  this  section  by  reason  of  being 
a  controlling  partner,  then  in  lieu  of  all 
such  controlling  partners  making 
separate  returns,  only  one  retiun  from 
one  of  the  controlling  partners  will  be 
required.  However,  a  retiun  by  a  United 
States  person  that  is  a  controlling 
partner  by  reason  of  an  interest  to  which 
losses  or  deductions  are  allocated  may 
only  satisfy  this  exception  if  there  is  no 
United  States  person  that  is  a 
controlling  partner  by  reason  of  an 
interest  in  capital  or  profits. 

(ii)  Manner  of  reporting.  The  return 
must  be  filed  with  the  income  tax  return 
of  the  person  making  the  return  in  the 
manner  provided  by  Form  8865  and  the 
accompanying  instructions.  The  return 
must  contain  all  of  the  information 
which  would  have  been  required  to  be 
reported  by  this  section  if  separate 
information  returns  had  been  filed. 

(iii)  Controlling  partners  not  required 
to  file.  Those  partners  not  required  to 
file  under  paragraph  (c)(l)(i)  of  this 
section  must  file  the  statement  required 
by  paragraph  (c)(3)  of  this  section. 

(2)  Certain  indirect  owners  excepted 
from  furnishing  information.  Any 
United  States  person  required  to  file  an 
information  return  under  this  section 
need  not  furnish  a  return,  if  all  of  the 
following  conditions  are  met — 

(i)  The  person  does  not  directly  own 
any  interest  in  the  foreign  partnership; 

(ii)  The  person  is  required  to  file  the 
information  return  solely  by  reason  of 
attribution  of  ownership  from  a  United 
States  person  under  paragraph  (b)(4)  of 
this  section;  and 


(iii)  The  United  States  person  frtim 
whom  the  ownership  interest  is 
attributed  files  all  of  the  information 
required  under  this  section. 

(3)  Statement  required.  A  United 
States  person  that  does  not  furnish  an 
information  return  under  the  provisions 
of  paragraph  (c)(1)  or  (2)  of  this  section 
must  file  a  statement  with  the  person's 
income  tax  return — 

(i)  Indicating  that  the  fifing 
requirement  has  been  or  will  be 
satisfied; 

(ii)  Identifying  the  person  required  to 
file  the  return; 

(iii)  Identifying  the  IRS  Service  Center 
where  the  return  is  required  to  be  filed; 
aed 

(iv)  Providing  any  additicmal 
information  as  Form  8865  and  the 
accompanying  instructions  may  require. 

(d)  Reporting  under  this  section  not 
required  of  partnerships  excluded  from 
the  application  of  subchapter — (1) 
Election  to  be  wholly  excluded.  "The 
reporting  requirements  of  this  secticMi 
will  not  apply  to  any  United  States 
person  in  respect  of  an  efigible 
partnership  as  described  in  §  1.761-2(a) 
in  which  that  United  States  person  is  a 
partner,  if  such  partnership  has  validly 
elected  to  be  excluded  frt>m  all  of  the 
provisions  of  subchapter  K  of  chapter  1 
of  the  Internal  Revenue  Code  in  the 
manner  specified  in  §  1.761-2(b)(2)(i). 

(2)  Deemed  excluded.  The  reporting 
requirements  of  this  section  will  not 
apply  to  any  United  States  person  in 
respect  of  an  eligible  partnership  as 
described  in  §  1.761-2(a)  in  which  that 
United  States  person  is  a  partner,  if  such 
partnership  is  validly  deemed  to  have 
elected  to  be  excluded  fix}m  all  of  the 
provisions  of  subchapter  K  of  chapter  I— 
of  the  Internal  Revenue  Code  in 
accordance  with  the  provisions  of 
§1.761-2(b)(2)(ii). 

(e)  Period  covered  by  return.  The 
information  required  under  this  section 
must  be  furnished  for  the  annual 
accounting  period  of  the  foreign 
partnership  ending  with  or  within  the 
United  States  person's  taxable  year.  The 
partnership's  aimual  accounting  period 
is  the  annual  period  on  the  basis  of 
which  it  regularly  computes  its  income 
in  keeping  its  books.  (See  section  706 
for  the  partnership's  taxable  year.) 

(f)  Contents  of  return.  The  return 
required  to  be  filed  under  this  section 
must  contain  information  in  such  form 
or  manner  as  Form  8865  (and  its 
accompanying  instructions)  prescribes 
with  respect  to  each  foreign  partnership, 
including — 

(1)  The  name,  address,  and  employer 
identification  number,  if  any,  of  Uie 
partnership; 
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(2)  The  nature  of  the  partnership's 
business  and  principal  place  where 
conducted; 

(3)  The  date  of  organization  and 
country  under  whose  laws  the 
partnership  was  organized; 

(4)  A  balance  sheet  showing  assets, 
liabihty,  and  capital  of  the  partnership 
as  of  the  end  of  the  annual  accounting 
period; 

(5)  A  summary  of  the  outstanding 
ownership  interests  in  the  partnership; 

(6)  A  summary  showing  the  total 
amount  of  transactions  between  the 
partnership  and  the  person  required  to 
file  the  return,  any  other  partnership  or 
corporation  controlled  by  that  person,  or 
any  United  States  person  owning  at  the 
time  of  the  transaction  at  least  a  10- 
percent  interest  in  the  foreign 
partnership;  _ 

(7)  The  amount  of  the  partnership's 
foreign  income  taxes  paid  or  accrued; 

(8)  A  statement  of  the  partnership's 
income  for  the  annual  accounting 
period; 

(9)  A  statement  of  the  partners 
distributive  share  items  of  income,  gain, 
losses,  deductions  and  credits;  and 

(10)  A  statement  of  income,  gain, 
losses,  deductions  and  credits  allocated 
to  each  United  States  person  holding  at 
least  a  10-percent  interest  in  the  foreign 
partnership. 

(g)  Method  of  reporting.  Except  as 
otherwise  provided  on  Form  8865  or  the 
accompanying  instructions,  all  amounts 
required  to  be  furnished  on  the 
information  return  must  be  expressed  in 
United  States  dollars  with  a  statement  of 
the  exchange  rates  used.  All  statements 
required  on  or  with  Form  8865  pursuant 
to  this  section  must  be  in  the  English 
language. 

(h)  Time  and  place  for  filing  return — 
(1)  In  general.  Form  8865  must  be  filed 
with  the  United  States  person's  income 
tax  return  (including  a  partnership 
return  of  income)  on  or  before  the  due 
date  required  by  law  (including 
extensions)  of  that  retiun. 

(2)  Duplicate  return.  If  required  by  the 
instructions  to  Form  8865,  a  duplicate 
Form  8865  must  also  be  filed. 

(i)  Definition  of  United  States  person. 
The  term  United  States  person  is 
defined  in  section  7701(a)(30). 

(j)  Failure  to  comply  with  reporting 
requirement — (1)  Dollar  amount 
penalty — (i)  In  general.  Any  United 
States  person  required  to  file  an 
information  return  imder  Section  6038 
and  paragraph  (a)  of  this  section  that 
fails  to  comply  (as  defined  in  paragraph 
(j)(3)  of  this  section)  with  the  applicable 
reporting  requirements  of  this  section, 
must  pay  a  penalty  of  $10,000  for  each 
annual  accounting  period  of  each 


foreign  partnership  with  respect  to 
which  the  failiu^  occurs. 

(ii)  Increase  in  penalty.  If  a  failure  to 
comply  with  the  applicable  reporting 
requirements  of  section  6038  and  this 
section  continues  for  more  than  90  days 
after  the  date  on  which  the  district 
director  mails  notice  of  the  failiue  to  the 
United  States  person  required  to  file 
Form  8865,  the  person  must  pay  an 
additional  penalty  of  $10,000  for  each 
30-day  period  (or  fi-action  thereoQ 
during  which  the  failure  continues  after 
the  90-day  period  has  expired. 

(iii)  Limitation.  The  additional 
penalty  imposed  on  any  United  States 
person  by  section  6038(b)(2)  and 
paragraph  (j)(l)(ii)  of  this  section  is 
limited  to  a  maximimi  of  $50,000  for 
each  partnership  for  each  annual 
accounting  period  with  respect  to  which 
the  failure  occurs. 

(2)  Penalty  of  reducing  foreign  tax 
credit — (i)  Effect  on  foreign  tax  credit. 
Feiilure  to  comply  with  the  reporting 
requirements  of  section  6038  and  this 
section  may  cause  a  reduction  of  foreign 
tax  credits  under  section  901  (taxes  of 
foreign  countries  and  of  possessions  of 
the  United  States).  In  applying  section 
901  to  a  United  States  person  for  any 
taxable  year  within  which  its  foreign 
partnership's  annual  accounting  period 
ended,  the  amoimt  of  taxes  paid  (and 
deemed  paid  under  sections  902  and 
960)  by  the  United  States  person  will  be 
reduced  by  10  percent  if  the  person  fails 
to  comply.  However,  no  tax  deemed 
paid  imder  section  904(c)  will  be 
reduced  under  the  provisions  of  this 
paragraph  (j)(2)(i). 

[ii]  Reduction  for  continued  failure.  If 
a  failiue  to  comply  with  the  reporting 
requirements  of  section  6038  and  this 
section  continues  for  more  than  90  days 
after  the  date  on  which  the  district 
director  mails  notice  of  the  failure  to  the 
person  required  to  file  Form  8865,  then 
the  amount  of  the  reduction  in 
paragraph  (j)(2)(i)  of  this  section  will  be 
10  percent,  plus  an  additional  5  percent 
for  each  3-month  period  (or  fraction 
thereof)  during  which  the  feulure 
continues  after  the  90-day  period  has 
expired. 

(iii)  Limitation  on  reduction.  The 
amount  of  the  reduction  under 
paragraph  (j)(2)(ii)  of  this  section  for 
each  failure  to  furnish  information 
required  under  this  section  will  not 
exceed  the  greater  of  $10,000,  or  the 
income  of  the  foreign  partnership  for  its 
annual  accoimting  period  with  respect 
to  which  the  failure  occurs. 

(iv)  Offset  for  dollar  amount  penalty 
imposed.  The  total  amount  of  the 
reduction  which,  but  for  this  paragraph 
(j)(2)(iv),  may  be  made  under  this 
paragraph  (j)(2)  with  respect  to  any 


separate  failure,  may  not  exceed  the 
maximum  amount  of  the  reductions 
which  may  be  imposed,  reduced  (but 
not  below  zero)  by  the  dollar  amount 
penalty  imposed  by  paragraph  (j)(l)  of 
this  section  with  respect  to  the  failure. 

(3)  Failure  to  comply.  A  failure  to 
comply  is  separately  determined  for 
each  foreign  partnership  for  which  a 
United  States  person  has  a  reporting 
obligation.  A  failure  to  comply  with  the 
requirements  of  section  6038  includes — 

li)  The  failure  to  report  at  the  proper 
time  and  in  the  proper  manner  any 
information  required  to  be  reported 
under  the  rules  of  this  section;  or 

(ii)  The  provision  of  false  or 
inaccvtrate  information  in  piuported 
compliance  with  the  requirements  of 
this  section. 

(4)  Reasonable  cause  limitation.  The 
time  prescribed  for  furnishing 
information  under  paragraph  (h)  of  this 
section,  and  the  beginning  of  the  90-day 
period  after  the  district  director  mails 
notice  under  paragraphs  (j)  (l)(ii)  and 
(2)(ii)  of  this  section,  will  be  treated  as ' 
being  not  earlier  than  the  last  day  on 
which  reasonable  cause  existed  for 
failure  to  furnish  the  information.  The 
United  States  person  may  show 
reasonable  cause  by  providing  a  written 
statement  to  the  district  director  having 
jurisdiction  of  the  person "^s  return  for 
the  year  of  the  transfer,  setting  forth  the 
reasons  for  the  failure  to  comply. 
Whether  a  failure  to  comply  was  due  to 
reasonable  cause  will  be  determined  by 
the  district  director  under  all  facts  and 
circumstances. 

f5)  Statute  of  limitations.  For 
exceptions  to  the  limitations  on 
assessment  and  collection  in  the  event 
of  a  failure  to  provide  information  under 
section  6038,  see  section  6501(c)(8). 

(k)  Effective  date.  This  section  applies 
to  aiuiual  accoimting  periods  of  a 
partnership  beginning  on  or  after  the 
date  final  regulations  on  this  subject  are 
pubUshed  in  the  Federal  Register. 
Michael  P.  Dolan, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  98-23881  Filed  9-8-98;  8:45  am) 
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ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  docimaent  contains 
proposed  regulations  under  section 
6038B  of  the  Internal  Revenue  Code  on 
information  reporting  requirements  for 
certain  transfers  by  United  States 
persons  to  foreign  partnerships.  The  , 
proposed  regulations  would  implement 
the  amendments  made  by  the  Taxpayer 
Relief  Act  of  1997  that  require  a  United 
States  person  who  transfers  property  to 
a  foreign  partnership  to  furnish  certain 
information  with  respect  to  such 
transfers.  This  document  also  contains 
proposed  regulations  that  would  amend 
the  information  reporting  requirements 
for  certain  transfers  by  United  States 
persons  to  foreign  corporations  to 
require  the  reporting  of  the  transfer  of 
cash.  The  proposed  regulations  would 
provide  guidance  to  United  States 
persons  who  must  furnish  this 
information.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  November  9, 1998.  Outlines 
of  topics  to  be  discussed  at  the  public 
hearing  scheduled  for  November  10, 
1998,  at  10  a.m.,  must  be  received  by 
October  20, 1998. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-1 18926-97), 
room  5226,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to 
CC:DOM:CORP:R  (REG-1 18926-97), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayera  may  submit  comments 
electronically  via  the  Internet  by 
Selecting  the  "Tax  Regs"  option  of  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Lntemet 
site  at:  http://www.irs.ustreas.gov/prod/ 
tax__regs/comments.html. 

A  public  hearing  has  been  scheduled 
to  be  held  in  room  2615,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  transfers  of  cash  to  foreign 
corporations,  Philip  L.  Tretiak,  and 
concerning  transfers  to  foreign 
partnerships,  Christopher  Kelley,  202- 
622-3860;  concerning  the  hearing  and 
submissions  of  written  comments, 
Michael  Slaughter,  202-622-7190  (not 
toll-fiee  calls). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 


rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attention: 
IRS  Reports  Clearance  Officer  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  must  be 
received  by  November  9, 1998. 
Comments  are  specifically  requested  on: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  information  will 
have  practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  the  capital  or  start-up 
costs  of  operation,  maintenance,  and 
piut:hase  of  services  to  provide 
information. 

The  collection  of  information  in  these 
regulations  is  in  §§  1.6038B-l(b)  and 
1.6038B-2.  This  information  is  required 
by  the  IRS  to  identify  United  States 
persons  who  contribute  property  to 
foreign  partnerships  and  to  ensure  the 
correct  reporting  of  items  with  respect 
to  those  partnerships.  The  collection  of 
information  is  mandatory.  The  likely 
respondents  will  be  individuals  and 
businesses  or  other  for-profit 
organizations. 

The  burden  of  complying  with  the 
proposed  collection  of  information 
required  to  be  reported  on  Form  8865  is 
reflected  in  the  burden  for  Form  8865. 

The  burden  of  complying  with  the 
proposed  collection  of  information 
required  to  be  reported  on  Form  926  is 
reflected  in  the  burden  for  Form  926. 

The  burden  of  complying  vfith  the 
proposed  collection  of  information  in 
§  1.6038B-2(f)(2)  is  as  follows: 

Estimated  total  annual  reporting 
burden:  250  hoiu^. 

Estimated  annual  burden  per 
respondent:  0.25  hours  to  1  hour,  with 
an  average  of  0.5  hours. 

Estimated  number  of  respondents: 
500. 


Estimated  frequency  of  responses: 
Once  per  year. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Taxpayer  Relief  Act  of  1 997 

In  the  Taxpayer  Relief  Act  of  1997 
(TRA  1997),  Public  Law  105-34  (111 
Stat.  983  (1997)),  Congress  significantly 
modified  the  information  reporting 
requirements  with  respect  to  foreign 
partnerships  under  sections  6038, 
6038B  and  6046A  (and  also  amended 
section  6501(c)(8)  to  provide  that  the 
statute  of  limitations  on  the  assessment 
of  tax  under  section  6038, 6038B  and 
6046A  does  not  expire  until  three  years 
after  the  information  required  under 
those  sections  is  reported).  Certain  of 
these  modifications  also  affect  reporting 
requirements  writh  respect  to  foreign 
corporations.  These  regulations  under 
section  6038B  are  being  proposed  along 
with  regulations  imder  sections  6038 
(reporting  with  respect  to  certain  foreign 
partnerships)  and  6046A  (reporting  of 
certain  ownership  interests  in  foreign 
partnerships).  The  IRS  is  also 
developing  a  comprehensive  form  (Form 
8865)  for  reporting  under  all  of  these 
provisions.  A  draft  version  of  the  form 
will  be  issued  for  public  comment  while 
the  proposed  regulations  are 
outstanding. 

Section  6038B  and  Transfers  to  Foreign 
Corporations 

Section  6038B,  as  enacted  in  1984, 
provided  that  United  States  persons  that 
made  certain  transfers  of  property  to 
foreign  corporations  were  required  to 
report  those  transfers  in  the  maimer 
prescribed  by  regulations.  Prior  to  the 
enactment  of  TRA  1997,  section  6038B 
imposed  a  penalty  for  failure  to  comply 
with  the  regulations  equal  to  25  percent 
of  the  gain  realized  on  the  exchange, 
unless  the  failiue  was  due  to  reasonable 
cause  and  not  to  willful  neglect.  Thus, 
in  the  case  of  a  transfer  of  cash  or  other 
imappreciated  property  to  a  foreign 
corporation,  no  penalty  was  imposed 
imder  section  6038B  if  the  transfer  was 
not  reported.  Section  1144(c)  of  TRA 
1997  modified  the  penalty  applicable  to 
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the  failure  to  furnish  information 
required  to  be  reported  imder  section 
6038B.  The  modified  penalty  is  equal  to 
10  percent  of  the  fair  market  value  of  the 
property  at  the  time  of  the  transfer. 

In  response  to  TRA  1997,  Treasury 
and  the  IRS  issued  final  regulations 
under  section  6038B  (TD  8770  at  63  FR 
33568;  June  19, 1998),  in  conjunction 
with  regulations  under  section  367(a),  to 
clarify  Uiat  transfers  to  corporations  of 
unappreciated  property  other  than  cash 
that  occur  on  or  after  July  20, 1998, 
generally  are  required  to  be  reported  in 
accordance  with  §  1.6038B-l(b).  The 
preamble  to  the  final  regulations  stated 
that  rules  regarding  transfers  of  cash  to 
foreign  corporations  would  be  provided 
in  future  regulations. 

Section  6038B  and  Transfers  to  Foreign 
Partnerships 

Prior  to  the  enactment  of  TRA  1997, 
section  1491  imposed  an  excise  tax  on 
certain  transfers  of  property  by  United 
States  persons  to  foreign  corporations, 
partnerships,  estates,  or  trusts.  The  tax 
was  equal  to  35  percent  of  the  fair 
market  value  of  the  property  transferred 
in  excess  of  adjusted  basis  and  any  gain 
recognized  on  the  transfer  (built-in 
gain).  Section  1494(c),  effective  for 
transfers  made  after  August  20, 1996, 
imposed  a  further  penalty  for  a  failure 
to  report. 

Section  1131(a)  of  TRA  1997  repealed 
sections  1491  through  1494.  Section 
1144  of  TRA  1997  amended  section 
6038B  to  require  a  United  States  person 
who  transfers  property  to  a  foreign 
partnership  to  report  the  transfer  in  the 
time  and  maimer  provided  in 
regulations.  The  1997  amendments 
apply  to  transfers  of  property  made  after 
August  5, 1997.  Notice  98-17  (1998-11 
C.B.  6)  provided  the  manner  of  reporting 
a  transfer  under  section  6038B  made 
after  August  5, 1997,  and  before  January 
1, 1998. 

Explanation  of  Provisions 

Reporting  of  Cash  Transfers  to  Foreign 
Corporations 

These  proposed  regulations  provide 
that  transfers  of  cash  to  foreign 
corporations  are  required  to  be  reported 
if  the  U.S.  transferor  holds,  immediately 
after  the  transfer,  directly  or  indirectly, 
a  10-percent  interest  in  the  foreign 
corporation,  or  the  amount  of  the  cash 
transferred  by  the  transferor  or  any 
related  person  to  such  foreign 
corporation  or  a  related  foreign 
corporation  during  the  12-month  period 
ending  on  the  date  of  the  transfer 
exceeds  $100,000.  The  transfer  of  cash 
to  a  foreign  corporation  will  not  be 
required,  to  be  reported  unless  made  in 


a  taxable  year  beginning  after  the  date 
that  final  regulations  requiring  reporting 
are  published  in  the  Federal  Register. 

The  IRS  and  Treasury  invite 
comments  on  these  requirements  and 
the  corresponding  requirement  for 
foreign  partnerships,  including  a 
description  of  the  types  of  transfers 
which  could  appropriately  be  excepted 
(for  example,  capital  contributions  and 
retiuTis  of  cash  made  as  part  of  the 
normal  course  of  business  operations). 

Reporting  of  Transfers  to  Foreign 
Partnerships 

The  proposed  regulations  would 
implement  the  rules  of  section  6038B  by 
generally  requiring  that  a  United  States 
person  that  transfers  property  (including 
cash)  to  a  foreign  partnership  in  a 
contribution  described  in  section  721  in 
exchange  for  a  partnership  interest,  file 
a  return  on  Form  8865  "Information 
Return  of  U.S.  Persons  With  Respect  To 
Certain  Foreign  Partnerships",  reporting 
the  transfer.  Under  the  statutory 
exceptions  in  section  6038B(b)(l).  a 
United  States  person  must  report  such 
a  contribution  only  if  (1)  the  United 
States  person  holds  (immediately  after 
the  transfer),  directly  or  indirectly,  at 
least  a  10-percent  interest  in  the 
partnership,  or  (2)  the  value  of  the 
property  transferred  (when  added  to  the 
value  of  the  property  transferred  by 
such  person  to  the  partnership  within 
the  preceding  12  months)  exceeds 
$100,000  (including  the  value  of 
property  transferred  in  any  transfer  not 
described  in  section  721,  a  principal 
purpose  of  which  is  the  avoidance  of  the 
reporting  requirements  of  these 
regulations).  The  proposed  regulations 
would  also  require  a  transferor,  if  still 
a  partner,  to  notify  the  IRS  when  a 
foreign  partnership  disposes  of 
appreciated  property  contributed  by  the 
transferor.  This  information  will  help  in 
determining  whether  built-in  gain  has 
been  properly  allocated  to  and 
recognized  by  the  U.S.  transferor.  The 
proposed  regulations  provide  that 
certain  indirect  transferors  need  not 
report  under  this  section  if  certain 
conditions  are  met. 

A  10-percent  interest  is  defined  by 
cross-reference  to  section  6046A(d), 
which  in  turn  cross-references  section 
6038(e)(3)(C)  and  regulations  issued 
under  that  provision.  The  term  means 
direct  or  indirect  ownership  of  an 
interest  equal  to  10  percent  of  the 
capital  interest  or  profits  interest  in  a 
partnership,  and  an  interest  to  which  10 
percent  of  the  deductions  or  losses  of  a 
partnership  are  allocated. 


Partnerships  Excluded  From 
Application  of  Subchapter  K 

The  reporting  requirements  of  this 
section  shall  not  apply  in  respect  of  any 
foreign  partnership  which  is  an  eligible 
partnership  described  in  §  1.761-2(a) 
that  has  validly  elected  pursuant  to 
§  1.761-2(b)(2)(i)  to  be  wholly  excluded 
from  the  application  of  subchapter  K. 
Nor  shall  the  reporting  requirements  of 
these  proposed  regulations  apply  to  any 
foreign  partnership  validly  deemed  to 
have  wholly  elected  out  of  the 
provisions  of  subchapter  K  as  specified 
in  §  1.761-2(b)(2)(ii).  Taxpayers  are 
reminded,  however,  that  a  precondition 
to  being  an  "electing-out"  partnership  is 
that,  as  provided  in  §  1.761-2(a)(l), 
"[t]he  members  of  such  organization 
must  be  able  to  compute  their  income 
without  the  necessity  of  computing 
partnership  taxable  income."  The  IRS 
and  Treasury  are  concerned  that  in 
certain  cases  the  necessary  books  and 
records  are  not  being  maintained  to 
allow  verification  that  such 
computations  can  indeed  be  made 
without  regard  to  the  partnership.  If  it 
appears  that,  in  the  absence  of  a 
reporting  requirement  under  this 
section,  the  members  of  the  "electing- 
out"  partnership  caimot  make  such 
separate  computations,  this  exception  to 
the  reporting  requirements  will  be 
reconsidered. 

Reporting  of  Cash  Transfers  to  Foreign 
Partnerships 

The  proposed  regulations  require  the 
reporting  of  a  cash  transfer  to  a  foreign 
partnership  in  a  contribution  otherwise 
required  to  be  reported  under  section 
6038B  and  these  regulations.  Such 
transfers  were  required  to  be  reported 
under  Notice  98-17.  Reporting  of  cash 
transfers  will  help  to  ensure  that  any 
earnings  and  appreciation  attributable  to 
the  cash  are  reported  by  the  U.S. 
transferor,  and  help  to  prevent  United 
States  persons  from  avoiding  the  rules 
applicable  to  foreign  trusts.  As  noted 
above  with  respect  to  cash  contributions 
to  foreign  corporations.  Treasury  and 
the  IRS  are  interested  in  receiving 
comments  on  specific  issues  in  addition 
to  general  comments  on  this 
requirement. 

Information  Required 

The  proposed  regulations  would 
require  a  United  States  person  to 
provide  certain  information  with  respect 
to  property  transferred  in  a  reportable 
contribution.  Appreciated  property  and 
intangible  property  must  be  listed  item 
by  item  on  the  Form  8865.  Other  items 
of  property  may  be  aggregated  and  listed 
according  to  the  following  categories:  (1) 
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inventory;  (2)  other  tangible  trade  or 
business  property;  (3)  cash;  (4) 
seciuities;  and  (5)  other  property. 

llie  proposed  regulations  provide  that 
a  United  States  person  reporting  a 
transfer  to  a  foreign  partnership  under 
section  6038B  must  identify  the  other 
partners  in  the  partnership.  This  allows 
the  IRS,  for  example,  to  determine 
whether  built-in  gain  is  being  properly 
allocated  to  and  recognized  by  the  U.S. 
transferor  under  section  704(c).  The 
proposed  regulations  except  firom  this 
rule  a  United  States  person  only 
required  to  report  because  of  a  transfer 
of  cash,  if  the  transferor  holds  less  than 
a  10-percent  interest  in  the  partnership 
immediately  following  the  transfer. 

Time  and  Place  for  Filing 

The  proposed  regulations  would 
require  Form  8865  to  be  filed  with  the 
United  States  person's  Income  tax 
return  (including  a  partnership  return  of 
income)  for  the  year  in  which  the 
reportable  contribution  occurs. 
However,  if  the  transferor  is  also 
required  to  report  under  proposed 
regulation  §  1.603fr-3(a),  then  the 
transfer  must  be  reported  on  the  Form 
8865  (and  filed  in  accordance  with 
§§  1.6038-3(e)  and  (h))  for  the  foreign 
partnership's  taxable  year  in  which  the 
reportable  contribution  occurs. 
Additionally,  if  required  by  the 
instructions  to  Form  8865,  a  duplicate 
Form  8865  must  also  be  filed.  llie 
proposed  regulations  would  provide 
alternative  filing  deadlines  with  respect 
to  reportable  contributions  that  occur  on 
or  before  the  date  final  regidations  on 
this  subject  are  published  in  the  Federal 
Register  (see  Effective  Dates  portion  of 
this  preamble). 

Failure  to  Provide  Information 

Section  6038B(c)(l)  and  the  proposed 
regulations  provide  that  a  failure  by  the 
transferor  to  properly  report  a  transfer 
that  is  required  to  be  reported  under 
section  6038B  and  these  regulations  is 
subject  to  a  penalty  equal  to  10  percent 
of  the  fair  market  value  of  the  property 
transferred.  This  penalty  is  subject  to  a 
$100,000  limit  under  section 
6038B(c)(3),  imless  the  failure  is  due  to 
Intentional  disregard.  In  addition,  the 
transferor  must  recognize  gain  (reduced 
by  gain  recognized,  with  respect  to  that 
property,  by  the  transferor  after  the 
transfer)  as  if  the  property  had  been  sold 
for  its  fair  market  value  at  the  time  of 
the  transfer.  In  addition,  section 
6501(c)(8)  keeps  the  statute  of 
limitations  open  with  respect  to  the 
transferor  in  the  case  of  a  failure  to 
report.  Any  adjustments  to  the  basis  of 
the  partnership  or  any  partner  (direct  or 
indirect)  as  a  result  of  the  gain 


recognized  under  this  provision,  shall 
be  made  as  though  the  gain  was 
recognized  in  the  year  in  which  the 
failure  to  report  was  finally  determined. 
Section  6038B(c)(2)  and  the  proposed 
regulations  provide  a  reasonable  cause 
exception  to  the  penalty  and  gain 
recognition  provisions. 

Efifective  Dates 

The  amendments  to  the  regiilations  on 
the  reporting  of  cash  transfers  to  foreign 
corporations  apply  to  taxable  years 
beginning  after  these  regulations  are 
published  as  final  regiilatlons  in  the- 
Federal  Register. 

The  proposed  regulations  on  the 
reporting  of  transfers  to  foreign 
partnerships  apply  to  transfers  made  on 
or  after  January  1, 1998.  Notice  98-17 
(1998-11 1.R.B.  6)  provides  reporting 
requirements  for  transfers  made  after 
August  5, 1997,  and  before  January  1, 
1998.  The  proposed  regulations  would 
permit  United  States  persons  who  made 
transfers  in  that  period  to  rely  on  either 
Notice  98-17  or  the  final  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
proposed  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  contained  in  these 
proposed  regulations  vsrill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entitles. 
This  certification  is  based  on  the  fact 
that  the  amount  of  time  required  to 
complete  the  form  and  file  the 
information  required  imder  these 
regulations  is  brief  and  will  not  have  a 
significant  impact  on  those  small 
entities  that  are  required  to  provide 
notification.  Furthermore,  the  number  of 
small  entities  that  will  be  required  to 
file  the  form  is  not  significant. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regvdations  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  give  to  any  written 
comments  (preferably  a  signed  original 
and  eight  (8)  copies)  that  are  submitted 


timely  to  the  IRS.  All  conunents  will  be 
made  available  for  public  inspection 
and  copying. 

A  public  hearing  has  been  scheduled 
for  Tuesday,  November  10, 1998,  at  10 
a.m.,  in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington,  DC.  Because  of  access 
restrictions,  vlsltora  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
Moitten  comments  and  an  outline  of  the 
topics  to  be  discussed  (preferably  a 
signed  original  and  eight  (8)  copies)  by 
October  20, 1998. 

A  period  of  10  minutes  will  be 
allotted  for  each  person  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information.  The  principal 
authora  of  these  proposed  regulations 
are  Christopher  Kelley  and  Philip 
Tretiak  of  the  Office  of  Associate  Chief 
Counsel  (International).  However,  other 
personnel  iroia  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requlremmts. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PAFTT  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *     *     * 
Section  1.6038B-1  also  issued  under  26 

U.S.C.  6038B. 
Section  1.6038B-2  also  issued  under  26 

U.S.C  6038B.  •    •    • 

Par.  2.  Section  1.6038B-1  is  amended 
as  follows: 

1.  The  section  heading  is  revised. 

2.  Paragraph  (b)(l)(i),  first  sentence,  is 
revised. 

3.  The  text  of  paragraph  (b)(3)  is 
added. 

4.  Paragraph  (c),  first  sentence,  is 
revised. 

5.  Paragraph  (g)  is  revised. 

The  additions  and  revisions  read  as 
follows: 
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§  1 .6038B-1    Reporting  of  certain  transfers 
to  foreign  corporations. 

»        •        *        •        * 

(b)  Time  and  manner  of  reporting— {!) 
In  general— (i)  Reporting  procedure. 
Except  for  stock  or  secvirities  qualifying 
under  the  special  reporting  rule  of 
paragraph  (b)(2)  of  this  section,  or  cash, 
which  is  subject  to  special  rules 
contained  in  paragraph  (b)(3)  of  this 
section,  any  U.S.  person  that  makes  a 
transfer  described  in  section 
6038B(a)(l)(A).  367  (d)  or  (e)(1)  is    ■ 
required  to  report  piu^uant  to  section 
6038B  and  the  rules  of  this  section  and 
must  attach  the  required  information  to 
Form  926  "Return  by  Transferor  of 
Property  to  a  Foreign  Corporation".  *     * 


(3)  Special  rule  for  transfers  of  cash. 
A  U.S.  person  that  transfers  cash  must 
report  the  transfer  of  cash  to  a  foreign 
corporation  if — 

(i)  Such  U.S.  person  holds 
(immediately  after  the  transfer)  directly 
or  indirectly  (determined  imder  the 
rules  of  sections  318(a)  and  6038(e)(2)) 
at  least  10  percent  of  the  total  voting 
power  or  the  total  value  of  the  foreign 
^  corporation;  or 

(ii)  The  amount  of  cash  transferred  by 
such  person  or  any  related  person 
(determined  under  section  267(b))  to 
such  foreign  corporation  or  a  related 
foreign  corporation  during  the  12-month 
period  ending  on  the  date  of  the  transfer 
exceeds  $100,000. 

•  *        •        •        • 

(c)  Information  required  with  respect 
to  transfers  described  in  section 
6038B(a)(l)(A).  A  U.S.  person  that 
transfers  property  to  a  foreign 
corporation  in  an  exchange  described  in 
section  6038B(a)(l)(A)  (including  cash 
and  other  imappreciated  property)  must 
provide  the  following  information,  in 
paragraphs  labeled  to  correspond  with 
the  number  or  letter  set  forth  in  this 
paragraph  (c)  and  §  1.6038B-lT(c)  (1) 
through  (5).*     *     * 

*  •        •        •        * 

(g)  Effective  dates.  This  section 
applies  to  transfers  occurring  on  or  after 
July  20, 1998,  except  the  first  sentence 
of  paragraph  (b}(l)(i),  paragraph  (b)(3), 
and  the  first  sentence  of  paragraph  (c) 
apply  to  taxable  years  beginning  after 
the  date  that  final  regulations  are 
published  in  the  Federal  Register.  See 
§  1.6038B-1T  for  transfers  occurring 
priortojuly  20, 1998. 

Par.  6.  Section  1.6038B-2  is  added  to 
read  as  follows: 

§  1 .6038B-2    Reporting  of  certain  transfers 
to  foreign  partnerships. 

(a)  Reporting  requirements — (1) 
Requirement  to  report  transfers.  Any 


United  States  person  that  makes  a 
transfer  to  a  foreign  partnership  in  a 
contribution  described  in  section  721  is 
required  to  report  pvusuemt  to  section 
6038B  and  the  rules  of  this  section  by 
filing  Form  8865  "Information  Return  of 
U.S.  Persons  With  Respect  To  Certain 
Foreign  Partnerships"  attached  to  the 
transferor's  income  tax  return  (including 
a  partnership  return  of  income)  for  the 
taxable  year  that  includes  the  date  of  the 
transfer  by  the  due  date  (including 
extensions)  for  that  return,  if — 

(i)  The  United  States  person  holds 
(inunediately  after  the  transfer)  directly 
or  indirectly  at  least  a  10-percent 
interest  in  the  partnership;  or 

(ii)  The  value  of  the  property 
transferred,  when  added  to  the  value  of 
the  property  transferred  by  such  person 
or  any  related  person  (described  in 
section  267(b)  or  707(b)(1))  to  such 
partnership  or  a  related  partnership 
(described  in  section  707(b)(1)(B)) 
during  the  12-month  period  ending  on 
the  date  of  the  transfer,  exceeds 
$100,000.  For  purposes  of  determining 
the  relevant  amounts,  there  shall  also  be 
taken  into  account  the  value  of  any 
property  transferred  in  a  transfer  not 
subject  to  section  721,  where  a  principal 
purpose  of  such  transfer  was  the 
avoidance  of  these  reporting 
requirements. 

(2)  Requirement  to  report 
dispositions — (i)  In  general.  If  a  United 
States  person  was  required  to  report  a 
transfer  to  a  foreign  partnership  imder 
paragraph  (b)(1)  of  property  with  a  fair 
market  value  in  excess  of  basis  (built-in 
gain  property),  and  the  partnership 
disposes  of  the  property  while  such 
United  States  person  remains  a  partner, 
that  United  States  person  must  report 
the  disposition  by  filing  Form  8865.  The 
form  must  be  attached  to,  and  filed  by 
the  due  date  (including  extensions)  of, 
the  transferor's  income  tax  return  for  the 
year  in  which  the  disposition  occurred. 

(ii)  Disposition  of  property  in 
nonrecognition  transaction.  If  a  foreign 
partnership  disposes  of  contributed 
built-in  gain  property  in  a 
nonrecognition  transaction  and 
substituted  basis  property  is  received  in 
exchange,  and  the  substituted  basis 
property  has  built-in  gain  imder 
§  1.704-3(a)(8),  the  transferor  must 
report  the  disposition  of  the  substituted 
basis  property  in  the  same  manner  as 
provided  for  the  contributed  property. 

(3)  Returns  to  be  made — (i)  Separate 
returns  for  each  partnership.  If  a  United 
States  person  transfers  property  to  more 
than  one  foreign  partnership  in  a  taxable 
year,  a  separate  return  must  be  made  by 
the  United  States  for  each  partnership. 

(ii)  Duplicate  form  to  be  filed.  If 
required  by  the  instructions  to  Form 


8865,  a  duplicate  Form  8865  (including 
attachments  and  schedules)  must  also 
be  filed. 

(4)  Time  for  filing  when  transferor 
also  required  to  report  under  §  1.6038- 
3(a).  If  the  United  States  person 
required  to  file  under  this  section  is  also 
required  to  file  under  §  1.6038-3(a)  for 
the  period  in  which  the  transfer  occiu^, 
then  the  United  States  person  must 
report  under  this  section  on  the  Form 
8865  for  the  foreign  partnerships  annual 
accounting  period  in  which  the  transfer 
occurred  (not  its  own  taxable  year)  and 
file  with  its  income  tax  return  for  that 
year  as  provided  in  §§  1.603&-3(e)  and 

(h). 

(b)  Relief  for  indirect  transferors — (1) 
Requirements.  A  United  States  person 
otherwise  required  to  file  a  return  under 
this  section  with  respect  to  a  transfer  to 
a  foreign  partnership  need  not  file  a 
retiuTi  if  all  of  the  following  conditions 
are  met — 

(i)  The  person  does  not  directly  own 
an  interest  in  the  foreign  partnership; 

(ii)  The  person  is  required  to  file  a 
retiun  solely  by  reason  of  attribution  of 
ownership  from  a  United  States  person 
(as  determined  imder  the  rules  of 
section  6038(e)(3)  and  the  regulations 
thereunder);  and 

(iii)  A  United  States  person  from 
whom  the  ownership  is  attributed  files 
all  of  the  information  required  under 
section  6038B  and  this  section  with 
respect  to  the  transfer. 

(2)  Statement  required.  A  United 
States  person  who  does  not  furnish  an 
information  return  under  the  provisions 
of  paragraph  (b)(1)  of  this  section  must 
file  a  statement  with  the  person's 
income  ttix  return — 

(i)  Indicating  that  the  filing 
requirement  has  been  or  wrill  be 
satisfied; 

(ii)  Identifying  the  person  who  has  or 
will  file  the  return; 

(iii)  Identifying  the  IRS  Service  Center 
where  the  return  was  or  vnll  be  filed; 
and 

(iv)  Providing  any  additional 
information  as  Form  8865  and  the 
accompanying  instructions  may  require. 

(c)  Information  required  with  respect 
to  transfers  of  property.  In  respect  of 
transfers  described  in  section 
6038B(a)(l)(B),  the  return  must  contain 
information  in  such  form  or  manner  as 
Form  8865  (and  its  accompanying 
instructions)  prescribes  with  respect  to 
reportable  events,  including — 

(1)  The  name,  address,  and  U.S. 
taxpayer  identification  number  of  the 
United  States  person  making  the 
transfer; 

(2)  The  name,  U.S.  taxpayer 
identification  number  (if  any),  and 
address  of  the  transferee  foreign 
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partnership,  and  the  type  of  entity  and 
country  under  whose  laws  the 
partnership  was  created  or  organized; 

(3)  A  general  description  of  the 
transfer,  and  of  any  wider  transaction  of 
which  it  forms  a  part,  including  the  date 
of  transfer; 

(4)  The  names  and  addresses  of  the 
other  partners  in  the  foreign 

.   partnership,  unless  the  transfer  is  solely 
of  cash  and  the  transferor  holds  less 
than  a  lO-percent  interest  in  the 
transferee  foreign  partnership 
immediately  after  the  transfer; 

(5)  A  description  of  the  partnership 
interest  received  by  the  United  States 
person,  including  a  change  in 
partnership  interest; 

(6)  A  separate  description  of  each 
item  of  contributed  property  that  is 
appreciated  property  subject  to  the 
allocation  rules  of  section  704(c)  (except 
to  the  extent  that  the  property  is 
permitted  to  be  aggregated  in  making 
allocations  under  section  704(c)),  or  is 
intangible  property,  including  its 
estimated  fair  market  value  and  adjusted 
basis. 

(7)  A  description  of  other  contributed 
property,  not  specified  in  paragraph 
(c)(6)  of  this  section,  aggregated  by  the 
followdng  categories  (with,  in  each  case, 
a  brief  description  of  the  property) — 

(i)  Stock  in  trade  of  the  transferor 
(inventory); 

(ii)  Tangible  property  (other  than 
stock  in  trade)  used  in  a  trade  or 
business  of  the  transferor; 

(iii)  Cash; 

(iv)  Stock,  notes  receivable  and 
payable,  and  other  securities;  and 

(v)  Other  property. 

(d)  Information  required  with  respect 
to  dispositions  of  property.  In  respect  of 
dispositions,  the  return  must  contain 
information  in  such  form  or  manner  as 
Form  8865  (and  its  accompanying 
instructions)  prescribes  with  respect  to 
reportable  events,  including — 

(1)  The  date  and  manner  of 
disposition; 

(2)  The  gain  and  depreciation 
recapture  amounts,  if  any,  realized  by 
the  partnership;  and 

(3)  Any  such  amounts  allocated  to  the 
United  States  person. 

(e)  Method  of  reporting.  Except  as 
otherwise  provided  on  Form  8865,  or 
the  accompanying  instructions,  all 
amounts  reported  as  required  under  this 
section  must  be  expressed  in  United 
States  currency,  with  a  statement  of  the 
exchange  rates  used.  All  statements 
required  on  or  with  Form  8865  pursuant 
to  this  section  must  be  in  the  EngUsh 
language. 

(fj  Reporting  under  this  section  not 
required  of  partnerships  excluded  from 
the  application  of  subchapter  K—(l) 


Election  to  be  wholly  excluded.  The 
reporting  requirements  of  this  section 
will  not  apply  to  any  United  States 
person  in  respect  of  an  eligible 
partnership  as  described  in  §  1.761-2(a) 
in  which  that  United  States  person  is  a 
partner,  if  such  partnership  has  validly 
elected  to  be  excluded  from  all  of  the 
provisions  of  subchapter  K  of  chapter  1 
of  the  Internal  Revenue  Code  in  the 
manner  specified  in  §  1.761-2(b)(2)(i). 
(2J  Deemed  excluded.  The  reporting 
requirements  of  this  section  will  not 
apply  to  any  United  States  person  in 
respect  of  an  eligible  partnership  as 
described  in  §  1.761-2(a)  in  which  that 
United  States  person  is  a  partner,  if  such 
partnership  is  validly  deemed  to  have 
elected  to  be  excluded  from  all  of  the 
provisions  of  subchapter  K  of  chapter  1 
of  the  Internal  Revenue  Code  in 
accordance  with  the  provisions  of 
§1.761-2(b)(2)(ii). 

(g)  Deemed  contributions.  If  by  reason 
of  an  adjustment  under  section  482  or 
otherwise,  a  contribution  required  to  be 
reported  under  section  6038B(a)(l)(B) 
and  this  section  is  deemed  to  have  been 
made,  the  information  required  to  be 
reported  will  be  furnished  timely  if  filed 
by  the  due  date  (including  extensions) 
of,  the  taxable  year  during  which  the 
adjustment  is  made. 

(h)  Failure  to  comply  with  reporting 
requirements — (1)  Consequences  of 
failure.  If  a  United  States  person  is 
required  to  file  a  return  under  paragraph 
(a)  of  this  section  and  fails  to  comply 
with  the  reporting  requirements  of 
section  6038B  and  this  section,  then — 

(i)  The  United  States  person  is  subject 
to  a  penalty  equal  to  10  percent  of  the 
fair  market  value  of  the  property  at  the 
time  of  the  contribution; 

(ii)  The  United  States  {}erson  vdll 
recognize  gain  (reduced  by  the  amount 
of  any  gain  recognized,  with  respect  to 
that  property,  by  the  transferor  after  the 
transfer)  as  if  the  contributed  property 
had  been  sold  for  fair  market  value  at 
the  time  of  the  contribution;  and 

(iii)  Adjustments  to  the  basis  of  the 
partnership  and  any  relevant  partner  as 
a  result  of  gain  being  recognized  under 
this  provision  will  be  made  as  though 
the  gain  was  recognized  in  the  yeeir  in 
which  the  failure  to  report  was  finally 
determined. 

(2)  Failure  to  comply.  A  failure  to 
comply  with  the  requirements  of  section 
6038B  includes — 

(i)  The  failure  to  report  at  the  proper 
time  and  in  the  proper  manner  any 
information  required  to  be  reported 
under  the  rules  of  this  section;  and 

(ii)  The  provision  of  false  or 
inaccurate  information'in  purported 
compliance  with  the  requirements  of 
this  section. 


(3)  Reasonable  cause  exception. 
Under  section  6038B(c)(3)  and  this 
section,  the  provisions  of  paragraph    "^ 
(h)(1)  of  this  section  will  not  apply  if  the 
transferor  shows  that  a  failure  to  comply 
was  due  to  reasonable  cause  and  not 
willful  neglect.  The  transferor  may 
attempt  to  do  so  by  providing  a  written 
statement  to  the  district  director  having 
jurisdiction  of  the  taxpayer's  return  for 
the  year  of  the  transfer,  setting  forth  the 
reasons  for  the  failure  to  comply. 
Whether  a  failure  to  comply  was  due  to 
reasonable  cause  will  be  determined  by 
the  district  director  under  all  facts  and 
circumstances. 

(4)  Limitation  on  penalties.  The 
penalty  under  paragraph  (h)(l)(i)  of  this 
section  with  respect  to  any  transfer 
cannot  exceed  $100,000,  unless  the 
failure  to  comply  with  respect  to  such 
transfer  was  due  to  intentional 
disregard. 

(5)  Statute  of  limitations.  For 
exceptions  to  die  limitations  on 
assessment  and  collection  in  the  event 
of  a  failure  to  provide  information  under 
section  6038B.  see  section  6501(c)(8). 

(i)  Definitions — (1)  10-percent 
interest.  10-percent  interest  is  defined  in 
sections  6046A(d)  and  6038(e)(3)(C)  and 
the  regulations  thereunder. 

(2)  United  States  person.  United 
States  person  is  defined  in  section 
7701(a)(30). 

(3)  Foreign  partnership.  Foreign 
partnership  is  defined  in  section 
7701(a)(2)  and  (5). 

(4)  Substituted  basis  property. 
Substituted  basis  property  is  defined  in 
section  7701(a)(42). 

(5)  Value  of  the  property  transferred. 
Under  section  6038B  and  this  section, 
the  value  of  the  property  transferred  is 
the  fair  market  value  of  the  property  at 
the  time  of  its  transfer. 

(j)  Effective  dates— (1)  In  general.  This 
section  applies  to  transfers  made  on  or 
after  January  1,  1998.  However,  for  a 
transfer  made  prior  to  the  date  final 
regulations  are  published  in  the  Federal 
Register,  Form  8865  vfill  be  considered 
timely  filed  with  respect  to  a  transfer  if 
filed  writh  the  taxpayer's  income  tax 
return  for  the  first  taxable  year 
beginning  after  the  date  that  final 
regulations  are  published  in  the  Federal 
Register. 

(2)  Transfers  after  August  5, 1997  and 
before  January  1, 1998.  A  U.S.  person 
who  made  a  transfer  of  property 
required  to  be  reported  under  section 
5038B  prior  to  the  effective  date  of  these 
regulations  may  satisfy  its  reporting 
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requirements  by  reporting  in  accordance 
with  the  provisions  of  this  section. 
Michael  P.  Dolan. 

Deputy  Commissioner  of  Internal  Revenue. 
IFR  Doc.  9a-23882  Filed  9-8-98;  8:45  ami 

BILUNO  CODE  4830-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[REG-209060-86] 

RIN  1545-nAK75 


Return  Requirement  for  United  States 
Persons  Owning  Interests  in  Foreign 
Partnerships 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

summary:  This  dociunent  contains 
proposed  regulations  under  section 
6046A  of  the  Internal  Revenue  Code 
relating  to  return  requirements  for 
certain  United  States  persons  who 
acquire  or  dispose  of  an  interest  in  a 
foreign  partnership,  or  whose  interest  in 
a  foreign  partnership  changes 
substantially.  These  proposed 
regulations  would  provide  guidance  to 
United  States  persons  who  must  file 
such  a  retiuTi.  This  dociunent  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 
DATES:  Written  comments  must  be 
received  by  November  9, 1998.  Outlines 
of  topics  to  be  discussed  at  the  public 
hearing  scheduled  for  November  10, 
1998.  at  10  a.m..  must  be  received  by 
October  20. 1998. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  {REG-209060-86), 
room  5226,  Internal  Revenue  Service, 
FOB  7604.  Ben  Franklin  Station, 
Washington.  DC  20044.  Submissions 
may  be  band  delivered  between  the 
hoius  of  8  a.m.  and  5  p.m.  to 
CC:DOM:CORP:R  (REG-209060-86), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  of  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html. 

A  public  hearing  has  been  scheduled 
to  be  held  in  room  2615,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Christopher 
Kelley,  202-622-3860;  concerning  the 
hearing  and  submissions  of  written 
comments,  Michael  Slaughter,  202-622- 
7190  (not  toll-free  calls). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Conunents  on  the 
collection  of  information  shoidd  be  sent 
to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
hiformation  and  Regulatory  Affairs. 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attention: 
ERS  Reports  Clearance  Officer  OP:FS:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  must  be 
received  by  November  9, 1998. 
Comments  are  specifically  requested  on: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  information  will 
have  practical  utiUty; 

The  accxuacy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  bxttden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  the  capital  or  start-up 
costs  of  operation,  maintenance,  and 
piuchase  of  services  to  provide 
information. 

The  collection  of  information  in  these 
regulations  is  in  §  1.6046A-1.  This 
information  is  required  by  the  IRS  to 
identify  United  States  persons  with 
significant  interests  in  foreign 
partnerships  and  to  ensure  the  correct 
reporting  of  items  with  respect  to  these 
interests.  The  collection  of  information 
is  mandatory.  The  likely  respondents 
will  be  individuals  and  businesses  or 
other  for-profit  organizations. 

The  burden  of  complying  with  the 
proposed  collection  of  information 
required  to  be  reported  on  Form  8865  is 
reflected  in  the  biuden  for  Form  8865. 

The  burden  of  complying  vdth  the 
proposed  collection  of  information  in 
§  1.6046A-l(0(l)(ii)  is  as  follows: 

Estimated  total  annual  reporting 
burden:  250  hoius. 


Estimated  annual  burden  per 
respondent:  .25  hours  to  1  hour,  with  an 
average  of  .5  hoiu^. 

Estimated  number  of  respondents: 
500. 

Estimated  frequency  of  responses:  On 
occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
imless  it  displays  a  valid  control 
niunber  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background  

Taxpayer  Relief  Act  of  1997 

In  the  Taxpayer  Relief  Act  of  1997 
(TRA  1997).  Public  Law  105-34  (111 
Stat.  983  (1997)),  Congress  significantly 
modified  the  information  reporting 
requirements  with  respect  to  foreign 
partnerships  under  sections  6038, 
6038B  and  6046A  (and  also  amended 
section  6501(c)(8)  to  provide  that  the 
statute  of  limitations  on  the  assessment 
of  tax  imder  section  6038, 6038B  and 
6046A  does  not  expire  imtil  three  years 
after  the  information  required  under 
those  sections  is  reported).  These 
regulations  imder  section  6046A  are 
being  proposed  along  with  regulations 
imder  sections  6038  (reporting  with 
respect  to  certain  foreign  partnerships) 
and  6038B  (reporting  of  certain  transfers 
to  foreign  partnerships).  The  IRS  is  also 
developing  a  comprehensive  form  (Form 
8865)  for  reporting  imder  all  of  these 
provisions.  A  draft  version  of  the  form 
will  be  issued  for  public  comment  while 
the  proposed  regulations  are 
outstanding. 

Section  6046A 

Section  6046A  was  added  to  the 
Internal  Revenue  Code  (Code)  by  section 
405  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA), 
Public  Law  97-248  (96  Stat.  669  (1982)). 
and,  prior  to  amendment  by  TRA  1997, 
required  reporting  of  acquisitions  and 
dispositions  of  interests  in  foreign 
partnerships  as  well  as  of  substantial 
changes  in  proportional  interests  in 
such  partnerships.  Section  1143  of  TRA 
1997,  PubUc  Uw  105-34  (111  Stat.  983 
(1997)),  amended  section  6046A.  to 
provide  that  reporting  is  required  only 
when  the  interest  acquired,  disposed  of, 
or  substantially  changed  is  at  least  a  10- 
percent  interest  in  the  partnership. 
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Explanation  of  Provisions 

Filing  Requirement 

The  proposed  regulations  require  a 
United  States  person  to  report  the 
information  required  under  section 
6046A  with  respect  to  a  "reportable 
event"  on  Form  8865,  "Information 
Return  of  U.S.  Persons  With  Respect  To 
Certain  Foreign  Partnerships".  The 
proposed  regulations  follow  the  statute 
and  define  a  reportable  event  to  mean 
(1)  an  acquisition  by  a  United  States 
person  of  at  least  a  10-percent  interest 
in  a  foreign  partnership.  (2)  a 
disposition  by  a  United  States  person  of 
at  least  a  10-percent  interest  in  a  foreign 
partnership,  or  (3)  a  change  in  a  United 
States  person's  proportional  interest  in 
a  foreign  partnership  that  is  equivalent 
to  at  least  a  10-percent  interest  in  the 
partnership.  However,  the  proposed 
regulations  exclude  from  the  definition 
of  a  reportable  event  any  acquisition  of 
an  interest  in,  or  change  in  proportional 
interest  in  a  foreign  partnership 
resulting  from  a  transfer  by  a  partner 
also  subject  to  the  reporting 
requirements  under  section  6038B. 

Under  section  6046A(d),  a  10-percent 
interest  is  defined  by  cross-reference  to 
section  6038(e)(3)(C)  and  regxdaUons 
issued  under  that  provision,  and  means 
direct  or  indirect  ownership  of  a  interest 
equal  to  10  percent  of  the  capital 
interest  or  profits  interest  in  a 
partnership,  and  an  interest  to  which  10 
percent  of  the  deductions  or  losses  of  a 
partnership  are  allocated. 

Partnerships  Excluded  From 
Application  of  Subchapter  K 

The  reporting  requirements  of  this 
section  shall  not  apply  in  respect  of  any 
foreign  partnership  which  is  an  eligible 
partaership  described  in  §  1.761-2(a) 
that  has  v^dly  elected  pursuant  to 
§  1.761-2(b)(2)(i)  to  be  wholly  excluded 
from  the  application  of  subchapter  K. 
Nor  shall  the  reporting  requirements  of 
these  proposed  regidations  apply  to  any 
foreign  partnership  validly  deemed  to 
have  wholly  elected  out  of  the 
provisions  of  subchapter  K  as  specified 
in  §  1.761-2(b)(2)(ii).  Taxpayers  are 
reminded,  however,  that  a  precondition 
to  being  an  "electing-out"  partnership  is 
that,  as  provided  in  §  1.761-2(a)(l), 
"(tjhe  members  of  such  organization 
must  be  able  to  compute  their  income 
without  the  necessity  of  computing 
partnership  taxable  income."  The  IRS 
and  Treasury  are  concerned  that  in 
certain  cases  the  necessary  books  and 
records  are  not  being  maintained  to 
allow  verification  that  such 
computations  can  indeed  be  made 
without  regard  to  the  partnership.  If  it 
appears  that,  in  the  absence  df  a 
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reporting  requirement  under  this 
section,  the  members  of  the  "electing- 
out"  partnership  cannot  make  such 
separate  computations,  this  exception  to 
the  reporting  requirements  will  be 
reconsidered. 

Exception  for  Certain  International 
Satellite  Partnerships 

The  proposed  regulations  contain  an 
exception  to  the  filing  requirement  for 
certain  international  satellite 
partnerships.  Section  406  of  TEFRA 
provides  that  section  6031  and  6046 A 
do  not  apply  to  the  International 
Telecommimications  Satellite 
Organization,  the  International  Maritime 
SatelUte  Organization,  or  any 
organization  which  is  a  successor  of 
either  organization.  Although  the 
International  Maritime  Satellite 
Organization  has  been  subsequently 
renamed  the  International  Mobile 
Satellite  Organization,  no  legislation  has 
been  enacted  that  would  eUminate  the 
exception  provided  by  section  406  of 
TEFRA. 

Time  and  Place  for  Filing  Return 

Section  6046A(c)  provides  that  any 
return  required  by  section  6046  A  (a) 
must  be  filed  on  or  before  the  90th  day 
after  the  day  on  which  the  United  States 
person  becomes  liable  to  file  it,  or  on  or 
before  a  later  day  prescribed  in 
regulations.  After  section  6046A  was 
enacted,  the  IRS  aimounced  that  the 
regulations  would  provide  that  any 
retiuTi  would  be  considered  timely  filed 
if  filed  on  or  before  the  90th  day 
following  the  date  of  publication  of  the 
regulations,  even  if  the  date  of  filing  was 
more  than  90  days  after  a  reportable 
event.  Announcement  83-5  (1983-2 
I.RB.  31).  Thus,  no  returns  imder 
section  6046A  have  been  required  to  be 
filed  to  date. 

Rather  than  require  a  return  to  be 
made  within  a  specified  period  after  a 
reportable  event,  under  the  proposed 
regulations  a  return  under  section 
6046A  would  generally  be  required  to 
be  filed  with  the  United  States  person's 
income  tax  return  for  the  taxable  year 
during  which  a  reportable  event  occurs 
(or  on  the  Form  8865  for  the  foreign 
partnership's  taxable  year  in  which  the 
reportable  event  occurs  (filed  in 
accordance  with  §§  1.6038-3(e)  and  (h)) 
if  the  United  States  person  is  also 
required  to  report  under  proposed 
regulation  §  1.6038-3(a)).  However,  a 
retimi  for  a  reportable  event  would  not 
be  required  to  be  filed  before  the  90th 
day  after  the  event.  A  reportable  event 
ocouring  within  90  days  of  the  due  date 
for  a  taxpayer's  return  may  be  reported 
on  a  Form  8865  filed  with  that  return, 
or  may  be  reported  on  a  separate  Form 


8865  filed  with  the  taxpayer's  return  for 
the  next  taxable  year.  If  required  by  the 
instructions  to  Form  8865,  a  duplicate 
return  under  section  6046A  must  also  be 
filed. 

In  certain  circumstances,  the 
proposed  regidations  would  also 
eliminate  the  need  for  two  or  more 
United  States  persons  to  file  Form  8865 
with  respect  to  the  same  reportable 
event  in  the  case  of  attribution  of 
ownership. 

Effective  Dates 

The  proposed  regulations  are 
generally  effective  for  reportable  events 
occurring  on  or  after  January  1, 1998. 
The  proposed  regulations  would  relieve 
a  United  States  person  from  having  to 
file  a  return  under  section  6046A  for 
reportable  events  occurring  prior  to 
January  1. 1998.  Furthermore,  die  return 
period  for  reportable  events  occurring 
on  or  before  the  date  that  final 
regulations  are  published  in  the  Federal 
Register  would  generally  be  extended 
for  one  taxable  year. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 

proposed  regulations.  It  is  hereby     

certified  that  the  collection  of 
information  contained  in  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  the  amount  of  time  required  to 
complete  the  form  and  file  the 
information  required  under  these 
regulations  is  brief  and  will  not  have  a 
significant  impact  on  those  small 
entities  that  are  required  to  provide 
notification.  Furthermore,  the  number  of 
small  entities  that  will  be  required  to 
file  the  form  is  not  significant. 
Accordingly,  a  Regulatory  Flexibihty 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  PubUc  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  giver  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
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submitted  timely  to  the  Internal 
Revenue  Service.  All  comments  will  be 
made  available  for  public  inspection 
and  copying.  ,     ,  ,    . 

A  public  hearing  has  been  scheduiea 
for  Tuesday.  November  10, 1998,  at  10 
a.m.,  in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
Building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  and  an  outline  of  the 
topics  to  be  discussed  (preferably  a 
signed  original  and  eight  (8)  copies)  by 
October  20, 1998. 

A  period  of  10  minutes  will  be 
allotted  for  each  person  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 
Drafting  Information.  The  principal 
author  of  these  proposed  regulations  is 
Christopher  Kelley  of  the  Office  of 
Associate  Chief  Counsel  (International). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

Ust  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is~ 
proposed  to  be  amended  as  follows: 

PARTI— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •  *   * 
Section  1.6046A-1  also  issued  under  26 
U.S.C.  6046A.  *  •  * 

Par.  2.  Section  1.6046A-1  is  added  to 
read  as  follows: 

§  1 .6046A-1    Return  requirement  for  United 
States  persons  owning  interests  in  foreign 
partnerships. 

(a)  Return  requirement— {!)  General 
rule.  If  a  reportable  event  occurs  with 
respect  to  the  interest  of  a  United  States 
person  in  a  foreign  partnership,  the 
United  States  person  is  required  to 
report  the  event  on  Form  8865, 
Information  Retirni  of  U.S.  Persons  With 
Respect  To  Certain  Foreign 


Partnerships"  except  as  provided  in 
paragraphs  (b)(l)(u),  (e),  (g)  or  (h)  of  this 
section. 

(2)  Separate  return  for  each 
partnership.  If  a  United  States  persori  is 
required  under  section  6046A  and  this 
section  to  report  an  event  with  respect 
to  an  interest  in  more  than  one  foreign 
partnership,  the  United  States  person 
must  file  a  separate  return  for  each 
partnership. 

(b)  Definitions— {1)  Reportable 
event — (i)  General  rule.  For  purposes  of 
section  6046A  and  this  section,  a 
reportable  event  means — 

(A)  An  acquisition  by  a  United  States 
person  of  at  least  a  10-percent  interest 
in  a  foreign  partnership; 

(B)  A  disposition  by  a  United  States 
person  of  at  least  a  10-percent  interest 
in  a  foreign  partnership;  or 

(C)  Any  change  in  a  United  States 
person's  proportional  interest  in  a 
foreign  partnership  that  is  equivalent  to 
at  least  a  10-percent  interest  in  the 
partnership. 

(ii)  Exception.  If  a  United  States 
person  acquires  an  interest  in  a  foreign 
partnership  (or  the  amount  of  such 
interest  changes)  as  a  result  of  a  transfer 
subject  to  the  reporting  requirements 
under  section  6038B,  the  United  States 
person  will  not  be  required  to  also 
report  the  acquisition  (or  change)  under 
section  6046A(a). 

(2)  10-percent  interest.  Under  secGon 
6046A  and  this  section,  a  10-percent 
interest  in  a  partnership  is  an  interest 
described  in  section  6038(e)(3)(C)  and 
the  regulations  thereunder. 

(3)  United  States  person.  United 
States  person  means  a  person  described 
in  section  7701(a)(30). 

(4)  Foreign  partnership.  Foreign 
partnership  means  any  partnership  that 
is  a  foreign  partnership  under  sections 
7701(a)(2)  and  (5). 

(c)  Content  of  return.  In  respect  of 
acquisitions  and  dispositions  of,  and 
changes  in  interest  described  in  section 
6046 A(a),  the  return  must  contain 
information  in  such  form  or  manner  as 
Form  8865  (and  its  accompanying 
instructions)  prescribes  with  respect  to 
reportable  events,  including — 

(1)  The  name,  address,  and  taxpayer 
identification  ntmiber  of  the  United 
States  person  required  to  file  the  rettim; 

(2)  The  name,  address,  and  taxpayer 
identification  number,  if  any,  of  the 
foreign  partnership; 

(3)  -The  name  of  the  country  under  the 
laws  of  which  the  foreign  partnership 
was  organized,  and  the  date  of 
formation; 

(4)  For  each  reportable  event,  the  date 
of  the  event,  the  type  of  event 
(acquisition,  disposition,  or  change  in 
partnership  interest),  and  the  United 


States  person's  percentage  interest  in 
the  foreign  partnership  before  and  after 
the  event;  and 

(5)  For  an  acquisition,  disposition  or 
change  affecting  the  United  States 
person's  interest  in  partnership  capital, 
profits,  losses,  or  deductions,  the  fair 
market  value  of  the  interest  acquired, 
disposed  of,  or  changed. 

(d)  Time  and  manner  for  filing 
returns — (1)  General  rule.  Except  as 
provided  in  paragraph  (d)(2)  of  this 
section,  the  Form  8865  must  be  filed 
writh  the  income  tax  return  (including  a 
partnership  return  of  income)  of  the 
United  States  person  for  the  taxable  year 
in  which  the  reportable  event  occurs, 
and  must  be  filed  by  the  due  date 
(including  extensions)  of  the  income  tax 
return. 

(2)  Exceptions— [i)  United  States 
person  also  required  to  file  under 
§  1.6038-3(a).  If  the  United  States 
person  required  to  file  imder  this 
section  is  also  required  to  file  under  • 
§  1.6038-3  (a)  for  the  period  in  which 
the  reportable  event  occurred,  then  the 
United  States  person  must  report  imder 
this  section  on  the  Form  8865  for  the 
foreign  partnership's  annual  accounting 
period  in  which  the  reportable  event 
occurred  (not  its  own  taxable  year)  and 
file  with  its  income  tax  return  for  that 
year  as  provided  in  §  1.6038-3(e)  and 

(h). 

(ii)  Reportable  event  less  than  90  days 
before  the  due  date  of  the  United  States 
person's  income  tax  return.  If  the  date 
of  a  reportable  event  is  less  than  90  days 
before  the  due  date  of  the  United  States 
person's  income  tax  return  for  the 
taxable  year  in  which  the  reportable 
event  occurred,  the  United  States  person 
may  file  the  Form  8865  in  respect  of  that 
reportable  event  with  its  income  tax 
return  for  that  taxable  year,  or  may  file 
a  separate  Form  8865  in  respect  of  that 
reportable  event  with  its  income  tax 
return  for  the  next  taxable  year. 

(3)  Duplicate  returns.  If  required  by 
the  instructions  to  Form  8865,  a 
duplicate  Form  8865  (including 
attachments  and  sche4.ules)  must  also 
be  filed. 

(e)  Persons  excepted  from  filing 
return — (1)  Requirements.  A  United 
States  person  otherwise  required  to  file 
a  return  under  this  section  with  respect 
to  a  foreign  partnership  need  not  file  a 
return  provided  all  of  the  follov«ng 
conditions  are  met — 

(i)  The  person  does  not  directly  own 
an  interest  in  the  foreign  partnership; 
(ii)  TTie  person  is  required  to  file  a 
return  solely  by  reason  of  attribution  of 
ownership  bom  a  United  States  person 
(as  determined  imder  the  rules  of 
section  6038(e)(3)  and  the  regulations 
thereunder);  and 
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(iii)  A  person  fi-om  whom  owmership 
is  attributed  furnishes  all  of  the 
information  required  under  this  section 
with  respect  to  the  reportable  event. 

(2)  Statement  required.  A  United 
States  person  who  does  not  furnish  an 
information  return  under  the  provisions 
of  paragraph  (e)(1)  of  this  section  must 
file  a  statement  with  the  person's . 
income  tax  return — 

(i)  Indicating  that  the  filing 
requirement  has  been  or  will  be 
satisfied; 

(ii)  Identifying  the  person  who  has  or 
will  file  the  return; 

(iii)  Identifying  Uie  IRS  Service  Center 
where  the  return  was  or  will  be  filed; 
and 

(iv)  Providing  any  additional 
information  as  Form  8865  and  the 
accompanying  instructions  may  require. 

(f)  Method  of  Reporting.  Except  as 
otherwise  provided  on  Form  8865,  or 
the  accompanying  instructions,  any 
amounts  required  to  be  reported  imder 
section  6046A  and  this  section  must  be 
expressed  in  United  States  dollars,  with 
a  statement  of  the  exchange  rates  used. 
All  statements  required  on  or  with  Form 
8865  pursuant  to  this  section  must  be  in 
the  English  language. 

(g)  Reporting  under  this  section  not 
required  of  partnerships  excluded  from 
the  application  of  subchapter  K—(\) 
Election  to  be  wholly  excluded.  The 
reporting  requirements  of  this  section 
will  not  apply  to  any  United  States 
person  in  respect  of  an  eligible 
partnership  as  described  in  §  1.761-2(a) 
in  which  that  United  States  person  is  a 
partner,  if  such  partnership  has  validly 
elected  to  be  excluded  fi-om  all  of  the 
provisions  of  subchapter  K  of  chapter  1 
of  the  Internal  Revenue  Code  in  the 
manner  specified  in  §  1.761-2(b)(2)(i). 

(2)  Deemed  excluded.  "The  reporting 
requirements  of  this  section  will  not 
apply  to  any  United  States  person  in 
respect  of  an  eligible  partnership  as 
described  in  §  1.761-2(a)  in  which  that 
United  States  person  is  a  partner,  if  such 
partnership  is  validly  deemed  to  have 
elected  to  be  excluded  from  all  of  the 
provisions  of  subchapter  K  of  chapter  1 
of  the  Internal  Revenue  Code  in 
accordance  with  the  provisions  of 
§1.761-2(b)(2)(ii). 

(h)  Exclusion  for  satellite 
organizations.  The  return  requirement 
of  section  6046A  does  not  apply  to  the 
International  Telecommunications 
Satellite  Organization  (or  a  successor 
organization)  or  the  International 
Mobile  Satellite  Organization  (or  any 
other  organization  that  is  a  successor  to 
the  International  Maritime  Satelhte 
Organization). 

^)  Failure  to  comply  with  reporting 
requirements — (1)  Failure  to  comply.  A 


failure  to  comply  with  the  requirements 
of  section  6046A  includes — 

(i)  The  failure  to  report  at  the  proper 
time  and  in  the  proper  manner  any 
information  required  to  be  reported 
under  the  rules  of  this  section;  and 

(ii)  The  provision  of  false  or 
inaccurate  information  in  purported 
compliance  with  the  requirements  of 
this  section. 

(2)  Penalties.  For  penalties  for  failure 
to  comply  with  the  reporting 
requirements  of  section  6046A  and  this 
section,  see  sections  6679  and  7203. 

(3)  Statute  of  limitations.  For 
exceptions  to  the  limitations  on 
assessment  and  collection  in  the  event 
of  a  failure  to  provide  information  under 
section  6046A,  see  section  6501(c)(8). 

(j)  Effective  date — (1)  General  rule. 
This  section  applies  to  reportable  events 
occurring  on  or  after  January  1,  1998. 

(2)  Reportable  event  prior  to  issuance 
affinal  regulations.  If  a  reportable  event 
occurs  on  or  before  the  date  final 
regulations  on  this  subject  are  published 
in  the  Federal  Register,  the  Form  8865 
may  be  filed  with  the  United  States 
person's  timely  filed  (including 
extensions)  income  tax  return  for  the 
taxable  year  immediately  following  the 
taxable  year  in  which  the  reportable 
event  occurs. 
Michael  P.  Dolan. 

Deputy  Commissioner  of  Internal  Revenue. 
[PR  Doc.  98-23883  Filed  9-8-98;  8:45  am] 
BILUNQ  CODE  4830-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-50628C;  FRL-602a-8] 
RIN  2070-nAB27 

Certain  Chemical  Substances; 
Proposed  Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  twelve  chemical 
substfmces  which  were  the  subject  of 
premanufacture  notices  (PMNs).  This 
proposal  would  require  certain  persons 
who  intend  to  manufacture,  import,  or 
process  these  substances  for  a 
significant  new  use  to  notify  EPA  at 
least  90  days  before  commencing  any 
manufacturing,  importing,  or  processing 
activities  for  a  use  designated  by  this 
SNUR  as  a  significant  new  use.  The 
required  notice  would  provide  EPA 


with  the  opportunity  to  evaluate  the 
intended  use  and,  if  necessary,  to 
prohibit  or  limit  that  activity  before  it 
can  occur. 

DATES:  Written  comments  must  be 
received  by  EPA  by  October  9, 1998. 
ADDRESSES:  Each  comment  must  bear 
the  docket  control  number  OPPTS- 
50628C  and  the  name(s)  of  the  chemical 
substance(s)  subject  to  the  comment.  All 
comments  should  be  sent  in  triplicate 
to:  OPPT  Document  Control  Officer 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Rm.  G-099. 
East  Tower,  Washington.  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  to: 
oppt.ncic@epa.gov.  Follow  the 
instructions  under  Unit  VII.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  bs  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  rulemaking. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  portion.  This  claim  must  be  made 
at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  pubfic  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-531,  401  M  St.,  SW.. 
Washington,  DC  20460,  telephone:  (202) 
554-1404,  TDD:  (202)  554-0551;  e-mail: 
TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability:  Electronic 
copies  of  this  document  are  available 
fi-om  the  EPA  Home  Page  at  the  Federal 
Register-Environmental  E)ocuments 
entry  for  this  document  under  "Laws 
and  Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

This  proposed  SNUR  would  require 
persons  to  notify  EPA  at  least  90  days 
before  commencing  the  manufacture, 
import,  or  processing  of  twelve 
substances  for  the  significant  new  uses 
designated  herein.  The  required  notice 
would  provide  EPA  with  information 
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with  which  to  evaluate  an  intended  use 
and  associated  activities. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use".  EPA  must  make 
this  detennination  by  nile  after 
considering  all  relevant  factors, 
including  ^ose  listed  in  section  5(a)(2) 
of  TSCA.  Once  EPA  determines  that  a 
use  of  a  chemical  substance  is  a 
significant  new  use.  section  5(a)(1)(B)  of 
TSCA  requires  persons  to  submit  a 
notice  to  EPA  at  least  90  days  before 
they  manufacture,  import,  at  process  the 
chemical  substance  for  that  use.  Section 
26(c)  of  TSCA  authorizes  EPA  to  take 
action  under  section  5(a)(2)  of  TSCA 
with  respect  to  a  category  of  chemical 
substances. 

Persons  subject  to  this  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanu&cture  notices  imder  section 
5(a)(1)  of  TSCA.  In  particular,  these 
requirements  include  the  information 
submission  requirements  of  TSCA 
section  5(b)  and  (d)(1).  the  exemptions 
authorized  by  section  5(h)(1).  (h)(2). 
(h)(3).  and  {h)(5)  of  TSCA.  and  the 
regulations  at  40  CFR  part  720.  Once 
EPA  receives  a  SNUR  notice.  EPA  may 
take  regulatory  action  imder  section 
5(e).  5(f).  6.  or  7  of  TSCA  to  control  the 
activities  for  which  it  has  received  a 
SNUR  notice.  If  EPA  does  not  take 
action,  section  5(g)  of  TSCA  requires 
EPA  Jo  explain  in  the  Federal  Register 
its  reasons  for  not  taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  part  707. 

II.  Applicability  of  General  Provisions 

General  regulatory  provisions 
applicable  to  SNURs  are  codified  at  40 
CFR  part  721.  subpart  A.  On  July  27. 
1988  (53  FR  28354)  and  July  27. 1989 
(54  FR  31298).  EPA  promulgated 
amendments  to  the  general  provisions 
which  apply  to  this  SNUR.  In  the 
Federal  Register  of  August  17, 1988  (53 
FR  31252).  EPA  promulgated  a  "User 
Fee  Rule"  (40  CFR  part  700)  under  the 
authority  of  TSCA  section  26(b). 
Provisions  requiring  persons  submitting 
SNUR  notices  to  submit  certain  fees  to 
EPA  are  discussed  in  detail  in  that 
Federal  Register  document.  Interested 
persons  should  refer  to  these  documents 
for  further  information. 


III.  Background 

In  the  Federal  Register  of  January  22. 
1998  (63  FR  3393)  (FRL-5720-3).  EPA 
issued  several  direct  final  SNURs, 
including  SNURs  for  the  twelve 
chemicals  substances  which  are  the 
subject  of  this  proposal.  EPA  received 
notice  of  intent  to  submit  adverse 
comments  following  publication  for 
these  twelve  chemical  substances. 
Therefore,  as  required  by  §  721.160,  a 
final  SNUR  removing  these  substances 
is  being  issued  elsewhere  in  this  issue 
of  the  Federal  Register,  and  this 
proposed  rule  on  the  substances  is  being 
issued.  In  additicm.  the  proposed  SNUR 
for  §  721.658  has  been  changed  based  on 
submitted  cMimients.  The  commenter 
noted  that  the  direct  final  SNUR  had 
required  notification  if  the  substances 
were  released  to  water  during 
processing  and  use.  but  the  submitted 
PMNs  had  aheady  identified  potential 
water  releases  during  use  of  the 
substance.  Thus.  EPA  is  now  proposing 
to  require  notification  if  the  substances 
are  released  to  water  during 
manufacturing  and  processing. 

IV.  Substance  Subject  to  This  Proposed 
Rule 

EPA  is  proposing  significant  new  use 
and  recordkeeping  requirements  for  the 
following  chemical  substances  under 
part  721.  subpart  E. 


PMN  Number  P-94-209 

Chemical  name:  Phenol.  2.4-dimethyl-6- 
(1-methylpentadecyl)-. 
CAS  number:  134701-20-5. 
Basjs  for  action:  The  PMN  substance 
will  be  used  as  an  antioxidant.  Based  on 
submitted  test  data,  there  is  concern  for 
liver  toxicity,  kidney  toxicity,  adrenal 
toxicity,  and  blood  toxicity.  Based  on 
submitted  test  data  and  analogy  to 
phenols,  EPA  is  also  concerned  that 
toxicity  to  aquatic  organisms  will  occur 
at  concentrations  as  low  as  1  part  per 
billion  (ppb).  EPA  determined  that  use 
of  the  substance  as  described  in  the 
PMN  did  not  present  an  imreasonable 
risk  because  workers  would  not  be 
subject  to  significant  dermal  exposures 
and  there  were  no  significant 
environmental  releases.  EPA  has 
determined  that  other  uses  of  the 
substance  may  result  in  significant 
dermal  exposiu«s  to  workers  and 
significant  environmental  releases. 
Based  on  this  information  the  PMN 
substance  meets  the  concern  criteria  at 
§  721.170  (b)(3)(i)  and  (b){4)(i). 
Recommended  testing:  EPA  has 
determined  that  a  dermal  absorption 
study,  a  90-day  subchronic  oral  study  in 
rats  (40  CFR  798.2650  or  OPPTS 
870.3100  test  guideline  (63  FR  41845, 


August  5, 1998)  {FRL-5740-1)),  a 
chronic  60-day  fish  early  life  stage 
toxicity  test  in  rainbow  trout  (40  CFR 
797.1600  or  OPPTS  850.1400  test 
guideline  (public  draft;  61  FR  16486, 
April  15, 1996)  (FRL-5363-1)).  and  a 
21-day  daphnid  chronic  toxicity  test  (40 
CFR  797.1330  or  OPPTS  850.1300  test 
guideline  (public  draft;  61  FR  16486, 
April  15, 1996)  (FRL-5363-1))  would 
help  characterize  the  health  and 
environmental  effects  of  the  PMN 

Sllbst&IlCG. 

CFR  citation:  40  CFR  721.5725. 
PMN  Number  P-§5-1466 

Chemical  name:  (generic)  Substituted 
arcHnatic  aldehyde. 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  described  in  the  PMN. 
Based  on  analogy  to  phenols  and 
aldehydes,  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  3  ppb  of  the 
PMN  substance  in  surface  waters.  EPA 
determined  that  use  of  the  substance  as 
described  in  the  PMNs  did  not  present 
an  unreasonable  risk  because  the 
substance  would  not  be  released  to 
surface  waters.  EPA  has  determined  that 
other  uses  of  the  substance  may  result 
in  releases  to  surface  waters  which 
exceed  the  concern  concentration. 
Based  on  this  information  the  PMN 
substance  meets  the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
.determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft;  61 
FR  16486.  April  15. 1996)  (FRL-5363- 
1)).  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486, 
April  15, 1996)  (FRL-5363-1)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft;  61  FR  16486, 
April  15, 1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.526. 

PMN  Number  P-a5-1467 

Chemical  name:  Benzaldehyde,  2- 
hydroxy-5-nonyl-,  oxime,  branched. 
CAS  number:  174333-80-3. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  described  in  the  PMN. 
Based  on  analogy  to  phenols,  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  1  ppb  of  the  PMN  substance 
in  surface  waters.  EPA  determined  that 
use  of  the  substance  as  described  in  the 
PMN  did  not  present  an  unreasonable 
risk  because  the  substance  would  not  be 
released  to  surface  waters.  EPA  has 
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determined  that  other  uses  of  the 
substance  may  result  in  releases  to 
surface  waters  which  exceed  the 
concern  concentration.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft;  61 
FR  16486.  April  15, 1996)  (FRL-5363- 
1)).  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486. 
April  15, 1996)  (FRL-5363-1)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft;  61  FR  16486, 
April  15, 1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.528. 

PMN  Number  P-96-685 

Chemical  name:  (generic)  Salt  of  a 
substituted  polyalkylenepolyamine: 
CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  processing  aid.  Based 
on  analogy  to  aliphatic  amines.  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occiu'  at  a  concentration 
as  low  as  1  ppb  of  the  PMN  substance 
in  surface  waters.  EPA  determined  that 
use  of  the  substance  as  described  in  the 
PMN  did  not  present  an  imreasonable 
risk  because  the  substance  was  not 
released  to  surface  waters.  EPA  has 
determined  that  other  uses  may  result  in 
releases  to  surface  waters.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§  721.1 70{b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  gmdeline  (public  draft;  61 
FR  16486.  April  15.  1996)  (FRL-5363- 
1)),  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486, 
April  15, 1996)  (FRL-5363-1)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft;  61  FR  16486, 
April  15,  1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.6197. 

PMN  Number  P-96-795 

Chemical  name:  (generic)  Mixed  fatty 

alkylamines.  salt. 

CAS  number:  Not  available. 

Basis  for  action:  The  PMN  substance 

will  be  used  as  a  processing  aid.  Based 

on  analogy  to  aliphatic  amines.  EPA  is 

concerned  that  toxicity  to  aquatic 


organisms  may  occur  at  a  concentration 
as  low  as  1  ppb  of  the  PMN  substance 
in  surface  waters.  EPA  determined  that 
use  of  the  substance  as  described  in  the 
PMN  did  not  present  an  unreasonable 
risk  because  the  substance  was  not 
released  to  surface  waters.  EPA  has 
determined  that  other  uses  may  resiUt  in 
releases  to  surface  waters.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§  721.1 70(b)(4)(u). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft;  61 
FR  16486,  April  15, 1996)  (FRL-5363- 
1)),  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (pubUc  draft;  61  FR  16486, 
April  15, 1996)  (FRL-5363-1)).  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft;  61  FR  16486. 
April  15. 1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 
CFii  citation:  40  CFR  721.567. 

PMN  Number  P-86-866 

Chemical  name:  (generic)  Derivative  of 
substituted  carbomonocyclic  acid-amine 
distillation  stream  byproduct  reaction 
product. 

CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  processing  aid.  Based 
on  analogy  to  aliphatic  amines,  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occur  at  a  concentration 
as  low  as  1  ppb  of  the  PMN  substance 
in  surface  waters.  EPA  determined  that 
use  of  the  substance  as  described  in  the 
PMN  did  not  present  an  unreasonable 
risk  because  the  substance  was  not 
released  to  surface  waters.  EPA  has 
determined  that  other  uses  may  result  in 
releases  to  surface  waters.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
shidy  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft;  61 
FR  16486,  April  15,  1996)  (FR^-5363- 
1)).  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486. 
April  15. 1996)  (FRL-5363-1)).  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft;  61  FR  16486. 
April  15. 1996)  (FRI^5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.2082. 


PMN  Number  P-96-1588 

Chemical  name:  (generic) 
Hydrochloride  salt  of  a  mixed  fatty 
amidoamide. 

CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  a  processing  aid.  Based 
on  analogy  to  aliphatic  amines.  EPA  is 
concerned  that  toxicity  to  aquatic 
organisms  may  occiu-  at  a  concentration 
as  low  as  2  ppb  of  the  PMN  substance 
in  surface  waters.  EPA  determined  that 
use  of  the  substance  as  described  in  the 
PMN  did  not  present  an  unreasonable 
risk  because  the  substance  was  not 
released  to  surface  waters.  EPA  has 
determined  that  other  uses  may  result  in 
releases  to  surface  waters.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at 
§721.170(b)(4)(ii). 
Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft;  61 
FR  16486.  April  15. 1996)  (FRL-5363- 
1)).  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486. 
April  15. 1996)  (FRL-5363-1)).  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5400  test 
guideline  (public  draft;  61  FR  16486. 
April  15. 1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.637. 

PMN  Numbers  P-87-57/58/59/60/61 

Chemical  name:  (generic)  Alkyl 
substituted  quaternary  ammonium 
chloride. 

CAS  number:  Not  available. 
Basis  for  action:  The  PMN  substances 
will  be  used  as  siu-face  active  agents. 
Based  on  submitted  test  data  and 
analogy  to  monoalkyl  quaternary 
surfactants  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occtir 
at  a  concentration  as  low  as  4  ppb  of  the 
PMN  substances  in  surface  waters.  EPA 
determined  that  use  of  the  substances  as 
described  in  the  PMNs  did  not  present 
an  unreasonable  risk  because  the 
substances  would  not  be  released  to 
surface  waters  during  manufacturing 
and  processing.  EPA  has  determined 
that  other  uses  of  the  substances  may 
result  in  releases  to  surface  waters 
which  exceed  the  concern 
concentration.  Based  on  this 
information  the  PMN  substances  meets 
the  concern  criteria  at  §  721.170  (b)(4)(i) 
and  (b)(4)(ii). 

Recommended  testing:  EPA  has 
determined  that  a  fish  acute  toxicity 
study  (40  CFR  797.1400  or  OPPTS 
850.1075  test  guideline  (public  draft;  61 
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FR  16486.  April  15. 1996)  (FRL-5363- 
1)).  a  daphnid  acute  toxicity  study  (40 
CFR  797.1300  or  OPPTS  850.1010  test 
guideline  (public  draft;  61  FR  16486. 
April  15. 1996)  {FRL-5363-1)),  and  an 
algal  acute  toxicity  study  (40  CFR 
797.1050  or  OPPTS  850.5*400  test 
guideline  (public  draft;  61  FR  16486. 
April  15. 1996)  (FRL-5363-1))  would 
help  characterize  the  environmental 
effects  of  the  PMN  substances. 
CFR  citation:  40  CFR  721.658. 

V.  Applicability  of  SNUR  to  Uses 
Occurring  Before  Effective  Date  of  the 
Final  SNUR 

EPA  has  decided  that  the  intent  of 
section  5(a)(1)(B)  of  TSCA  is  best  served 
by  designating  a  use  as  a  significant  new 
use  as  of  the  date  of  proposal  rather  than 
as  of  die  effective  date  of  the  rule. 
Because  this  SNUR  was  first  published 
on  January  22, 1998.  as  a  direct  final 
rule,  that  date  will  serve  as  the  date  after 
which  uses  would  be  considered  to  be 
new  uses.  If  uses  which  had 
commenced  between  that  date  and  the 
effective  date  of  this  rulemaking  were 
considered  ongoing,  rather  than  new, 
any  person  could  defeat  the  SNUR  by 
initiating  a  significant  new  use  before 
the  effective  date.  This  would  make  it 
difficult  for  EPA  to  establish  SNUR 
notice  requirements.  Thus,  persons  who 
begin  commercial  manufactiu*.  import, 
or  processing  of  the  substances  for  uses 
that  would  be  regulated  through  this 
SNUR  after  January  22, 1998,  would 
have  to  cease  any  such  activity  before 
the  effective  date  of  this  proposed  rule. 
To  resume  their  activities,  such  persons 
would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires.  EPA, 
not  wishing  to  unnecessarily  disrupt  the 
activities  of  persons  who  begin 
commercial  manufacture,  import,  or 
processing  for  a  proposed  significant 
new  use  before  the  effective  date  of  the 
SNUR,  has  promulgated  provisions  to 
allow  such  persons  to  comply  with  this 
proposed  SNUR  before  it  is 
promulgated.  If  a  person  were  to  meet 
the  conditions  of  advance  compliance  as 
codified  at  §  721.45(h)  (53  FR  28354, 
July  17, 1988),  the  person  would  be 
considered  to  have  met  the 
requirements  of  the  final  SNUR  for 
those  activities.  If  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  the  substances  between 
proposal  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resiune  their  activities, 
these  persons  would  have  to  comply 
with  all  appUcable  SNUR  notice 


requirements  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires. 

VI.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  the  chemical  substances  at 
the  time  of  the  direct  final  rule.  The 
analysis  is  vmchanged  for  the  substances 
in  this  proposed  rule.  The  Agency's 
complete  economic  analysis  is  available 
in  the  pubhc  record  for  this  proposed 
rule  (OPPTS-50628C). 

Vn.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  pubUc 
version,  has  been  established  for  this 
rulemaking  imder  docket  control 
number  OPPTS-50628C  (including 
comments  and  data  submitted 
electronically  as  described  below).  The 
record  includes  basic  information 
considered  by  the  Agency  in  developing 
this  proposed  rule.  EPA  will 
supplement  the  record  with  additional 
information  as  it  is  received. 

EPA  will  accept  additional  materials 
for  inclusion  in  the  record  at  any  time 
between  this  proposal  and  designation 
of  the  complete  record.  EPA  will 
identify  the  complete  rulemaking  record 
by  the  date  of  promulgation  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  bora  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  official  rulemaking  record 
is  located  in  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE-B607,  401 
M  St.,  SW.,  Washington,  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPPTS- 
50628C.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

The  OPPTS  harmonized  test 
guidelines  referenced  in  this  document 
are  available  on  EPA's  World  Wide  Web 
site  (http://www.epa.gov/epahome/ 
research.htm)  imder  the  heading  "Test 


Methods  and  Guidelines/OPPTS 
Harmonized  Test  GuideUnes". 

Vm.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993), 
this  action  is  not  a  "significant 
regulatory  action"  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB).  In  addition,  this  action  does  not 
impose  any  enforceable  duty  or  contain 
any  xmfunded  mandate  as  described  in 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Pub.  L.  104-4).  Nor  does  it 
involve  special  considerations  of 
environmental  justice  related  issues  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  additional  0MB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  imder  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
imder  OMB  control  number  2070-0012 
(EPA  ICR  No.  574).  This  action  does  not 
impose  any  burden  requiring  additional 
OMB  approval. 

If  an  entity  were  to  submit  a 
significant  new  use  notice  to  the 
Agency,  the  annual  burden  is  estimated 
to  average  between  30  and  170  hours 
per  response.  This  burden  estimate 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete,  review  and 
submit  the  required  significant  new  use 
notice. 

Send  any  comments  about  the 
accuracy  of  the  burden  estimate,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  Director,  OPPE 
Regulatory  Information  Division,  U.S. 
Environmental  Protection  Agency  (Mail 
Code  2137).  401 M  St.,  SW.. 


Federal  Register /Vol.  63,  No.  174 /Wednesday,  September  9,  1998 /Proposed  Rules  48161 


Washington,  DC  20460,  wath  a  copy  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  St.,  NW.,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA".  Please  remember  to 
include  the  OMB  control  number  in  any 
correspondence,  but  do  not  submit  any 
completed  forms  to  these  addresses. 

In  addition,  pursuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.).  Uie  Agency  has 
previously  certified,  as  a  generic  matter, 
that  the  promulgation  of  a  SNUR  does 
not  have  a  significant  adverse  economic 
impact  on  a  substemtial  number  of  small 
entities.  The  Agency's  generic 
certification  for  promulgation  of  new 
SNURs  appears  on  June  2, 1997  (62  FR 
29684)  (FRL-5597-1)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  govenunents.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (>der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  proposed  rule  does  not  create 
an  unfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The 
proposed  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  proposed  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 


substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  proposed  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  "Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  31, 1998. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— [AMENDEDl 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 

2.  By  adding  new  §  721.526  to  subpart 
E  to  read  as  follows: 

§  721 .526    Substituted  aromatic  aldehyde 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  substituted  aromatic 
aldehyde  (PMN  P-95-1466)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 
(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1).  and 
(cKl). 


(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c).  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

3.  By  adding  new  §  721.528  to  subpart 
E  to  read  as  follows: 

§721.528    Benzaldehyde.  2-tiydroxy-5- 
nonyl-,  oxime,  branched. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
benzaldehyde,  2-hyd[roxy-5-nony.l-, 
oxime.  branched  (PMN  P-95-1467;  CAS 
No.  174333-80-3)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1).  {b){l),  and 

(c)(1). 
(ii)  (Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

4.  By  adding  new  §  721.567  to  subpart 
E  to  read  as  follows: 

§  721 .567    Mixed  fatty  allcylamines,  satt 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  Tlie  chemical  substance  identified 
generically  as  mixed  fatty  alkylamines, 
salt  (PMN  P-96-795)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1).  (b)(1),  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
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(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

5.  By  adding  new  §  721.637  to  subpart 
E  to  read  as  follows: 

§721.637    Hydrochloride  salt  of  a  mixed 
fatty  amidoamide  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  hydrochloride  salt  of  a 
mixed  fatty  amidoamide  (PMN  P-96- 
1588)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

6.  By  adding  new  §  721.658  to  subpart 
E  to  read  as  follows: 

§  721 .658    Alkyl  substituted  quaternary 
ammonium  chloride  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substances  identified 
generically  as  alkyl  substituted 
quaternary  ammonium  chloride  (PMNs 
p_97_57/58/59/60/61)  are  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  {a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requitements  as 
specified  in  §  721.90  (a)(1)  and  (b)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 


7.  By  adding  new  §  721.2082  to 
subpart  E  to  read  as  follows: 

S  721 .2082    Derivative  of  substituted 
carbomonocyclic  acid-amine  distillation 
stream  byproduct  reaction  product 
(generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  derivative  of  substituted 
carbomonocyclic  acid-amine  distillation 
stream  byproduct  reaction  product 
(PMN  P-96-866)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  p£ut 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

8.  By  adding  new  §  721.5725  to 
subpart  E  to  read  as  follows: 

§  721 .5725    Phenol.  2,4K«methyt-6-(1- 
methytpentadecyl)-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
phenol,  2,4-dimethyl-6-(l- 
methylpentadecyl)-  (PMN  P-94-209; 
CAS  No.  134701-20-5)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 

Requirements  as  specified  in  §  721.63 

(a)(2)(i)  and  (a)(3). 
(ii)  Release  to  water.  Requirements  as 

specified  in  §  721.90  (a)(1),  (b)(1),  and 

(c)(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b).  (c).  (d),  (e).  and  (k)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 


9.  By  adding  new  §  721.6197  to 
subpart  E  to  read  as  follows: 

§721.6197    Salt  of  a  substituted 
polyalkytenepolyamine  (generic). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  a  salt  of  a  substituted 
polyalkylenepolyamine  (PMN  P-96- 
585)  is  subject  to  reporting  imder  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 
(i)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1).  and 

(c)(1), 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The  . 
provisions  of  §  721.185  apply  to  this 
section. 

(FR  Doc.  98-24036  Filed  9-8-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  To  List  the  Henslow's  Sparrow 
as  Threatened 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  aimoimces  a  90-day 
finding  for  a  petition  to  list  the 
Henslow's  sparrow  {Ammodramus 
henslowii]  in  the  contiguous  United 
States  imder  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  The 
Service  finds  that  the  petition  does  not 
present  substantial  information 
indicating  that  listing  this  species  as 
threatened  may  be  warranted. 
DATES:  The  finding  annoimced  in  this 
doctmient  was  made  on  August  22, 
1998. 

ADDRESSES:  Questions,  comments,  or 
information  concerning  this  petition 
should  be  sent  to  the  Acting  Field 
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Supervisor,  Ecological  Services  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
620  S.  Walker  Street,  Bloomington, 
Indiana  47403-2121.  The  petition 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  Pruitt,  see  ADDRESSES  section  or 
telephone  812-334-4261. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Act  requires 
that  the  Service  make  a  finding  on 
whether  a  petition  to  list,  delist,  or 
reclassify  a  species  presents  substantial 
scientific  or  commercial  information  to 
demonstrate  that  the  petitioned  action 
may  be  warranted.  This  finding  isto  be 
based  on  all  information  available  to  the 
Service  at  the  time  the  finding  is  made. 
To  the  maximum  extent  practicable,  the 
finding  shall  be  made  within  90  days 
following  receipt  of  the  petition  and 
promptly  published  in  the  Federal 
Register.  Following  a  positive  finding, 
section  4(b)(3)(B)  of  the  Act  requires  the 
Service  to  promptly  commence  a  status 
review  of  the  species. 

The  Service  has  made  a  90-day 
finding  on  a  petition  to  list  the 
Henslow's  sparrow  [Ammodramus 
henslowii).  The  petition,  dated  March 
31,  1998,  was  submitted  by  Mr.  D.C. 
Carlton,  Director  of  the  Biodiversity 
Legal  Foundation,  Boulder,  Colorado, 
and  was  received  on  April  6,  1998.  The 
petition  requested  that  the  Service  list 
the  Henslow's  sparrow  as  threatened 
where  it  continues  to  exist  in  the 
contiguous  United  States  and  to 
designate  critical  habitat. 

The  petition  states  that  the  Henslow's 
sparrow  has  experienced  a  steep  and 
continuing  downward  population  trend 
across  its  broad  range.  The  petition 
maintains  that  this  trend  will  continue 
due  to  ongoing  loss  of  the  tallgrass 
prairie  habitat  needed  by  the  sparrow.  It 
points  to  studies  estimating  rangewide 
native  prairie  loss  as  high  as  99.9 
percent,  as  well  as  the  loss  of 
"substitute  prairie  of  pasture  and 
hayfields"  in  some  parts  of  the 
sparrow's  range.  In  addition  to  habitat 
loss  and  fragmentation,  human 
disturbance,  predation,  and  nest 
parasitism,  the  petition  also  identifies 
cats,  pesticide  hazards,  and  collisions 
with  manmade  structiu-es  as  significant 
mortality  factors  for  birds,  in  general, 
and  which  may  be  problems  for  the 
Henslow's  sparrow,  as  well. 

The  Service  recently  completed  an 
exhaustive  review  of  the  literature  and 
unpublished  data  on  the  species  and 


summarized  the  results  in  a  1996  status 
assessment  report  (Pruitt  1996).  That 
report  evaluated  the  information 
available  at  that  time  across  the  entire 
range  of  the  species.  The  data  compiled 
in  that  report  led  the  Service  to 
conclude  in  1997  that  elevating  the 
Henslow's  sparrow  to  candidate  status 
was  not  justified  (U.S.  Fish  and  Wildlife 
Service  1997).  Thus,  the  review  of  this 
petition  was  primarily  an  evaluation  of 
whether  new  information,  or  other 
information  not  reviewed  by  the  Service 
in  the  1996  status  assessment,  should 
cause  the  Service  to  reverse  its  1997 
determination  that  there  was 
insufficient  information  to  justify 
proposing  the  species  for  threatened  or 
endangered  status. 

A  careful  review  has  shown  that  the 
petition  does  not  cite,  reference,  or 
provide  status,  trend,  or  threat  data  that 
indicate  any  further  deterioration  in  the 
status  of  the  Henslow's  sparrow  since 
completion  of  the  Service's  1996  status 
assessment  of  the  Henslow's  sparrow 
(Pruitt  1996).  While  the  petition 
provides  detailed  discussion  on  the 
disappearance  of  the  tallgrass  prairie 
and  on  the  biology  and  habitat  needs  of 
the  species,  the  petition  provides  little 
data  that  support  its  contention  that  the 
steep  decline  of  Henslow's  sparrow  is 
continuing  and  that  the  species  has 
declined  to  the  threshold  of  threatened 
status  (likely  to  become  an  endangered 
species  throughout  all  or  a  significant 
portion  of  its  range). 

In  contrast,  the  Service's  review  of 
available  recent  data  in  addition  to 
those  supplied  with  the  petition 
indicates  that  the  decline  may  have 
stopped,  and  may  even  be  reversing,  at 
several  important  areas  across  a 
significant  portion  of  the  species'  range. 
Hints  of  this  possible  change  in 
population  trend  in  some  areas  were 
detected  during  the  1996  status 
assessment  and  were  partially 
responsible  for  the  Service's  1997 
decision  (U.S.  Fish  and  Wildlife  Service 
1997).  From  a  range-wide  perspective, 
these  data  indicate  that  the  status  of  the 
Henslow's  sparrow  may  have  stabilized, 
and  possibly  may  have  improved,  since 
completion  of  the  1996  status 
assessment.  However,  these  data  are 
primarily  fixim  short-term  studies  or  are 
difficult  to  interpret  with  confidence  for 
other  reasons  (e.g.,  normal  annual 
variation  in  population  nimibers; 
changes  in  observation  intensity; 
insufficient  data  on  reproduction; 
uncertain  future  status  of  newly-  ■ 
colonized  habitat).  Thus,  any 
conclusions  drawn  fit>m  them  must  be 
considered  to  be  preliminary. 


The  most  important  site-specific 
examples  of  these  recent  data  are 
described  as  follows: 

Jefferson  Proving  Grounds  (JPG), 
Indiana.  As  reported  by  Pruitt  (1996), 
the  population  in  1995  was  estimated 
conservatively  at  400  singing  males; 
subsequent  analysis  of  the  data  resulted 
in  an  estimate  of  611  singing  males 
(Miller.  Pruitt,  and  Pruitt  1997). 
Estimates  for  1996  and  1997  were  970 
and  683  singing  males,  respectively 
(Miller.  Pruitt,  and  Pruitt  1997). 

Fort  Riley  Military  Reservation, 
Kansas.  The  Henslow's  sparrow 
population  in  1994  was  estimated  at 
2,000  singing  males.  Jeff  Keating  (Ft. 
Riley,  pers.  comm.  1998)  estimated  that 
over  3,000  singing  males  were  present 
on  the  installation  in  1997. 

Southwestern  Missouri.  As  reported 
by  Pruitt  (1996),  the  population  of 
Henslow's  sparrow  on  southwestern 
Missouri  prairies  was  estimated  at 
5,000-6,000  pairs  during  the  period 
1992-95;  the  status  of  this  population 
appears  to  be  stable.  Maiken  Winter 
(University  of  Missouri,  pers.  comm. 
1998)  conducted  research  on  Henslow's 
sparrow  in  these  prairies  fi-om  1995-97. 
llie  prairies  remain  a  stronghold  for  the 
species;  it  is  the  most  abundant 
breeding  bird  in  some  of  the  prairies 
evaluated. 

Tallgrass  Prairie  Preserve,  Oklahoma. 
The  status  of  the  Henslow's  sparrow  at 
The  Nature  Conservancy's  Tallgrass 
Prairie  Preserve,  estimated  at 
approximately  3,000  singing  males,  has 
not  changed.  It  has  been  documented 
that  the  species  is  colonizing  suitable 
habitat  outside  the  preserve.  During 
roadside  point  counts  in  surrounding 
northeastern  Oklahoma  counties  in 

1996,  Henslow's  sparrows  were 
documented  at  28  sites  in  6  counties 
(Reinking  1997). 

Reclaimed  Mine  Land,  Indiana. 
Bajema  et  al.  (1998)  found  a  substantial, 
previously  imknown,  population  of 
Henslow's  sparrow  in  1997  on 
reclaimed  mine  lands  in  southwestern 
Indiana  and  estimated  the  population  at 
over  1.600  singing  males. 

Reclaimed  Mine  Land,  Ohio.  Koford 
(1997)  reported  that  444  singing  male 
Henslow's  sparrows  were  found  in  12 
counties  in  southeastern  Ohio  during 

1997.  These  birds  were  found  primarily 
on  reclaimed  strip  mines. 

From  state-by-state  perspectives,  since 
the  conclusion  of  Pruitt's  (1996)  status 
assessment  Henslow's  sparrow 
populations  appear  to  have  increased  at 
some  locations  in  as  many  as  10  states. 
In  addition  to  the  large  populations 
described  above,  the  following 
improvements  have  been  noted. 
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Illinois.  James  Herkert  (Illinois 
Endangered  Species  Protection  Board, 
pars.  comm.  1998)  noted  that  both  1996 
and  1997  were  good  years  for  the 
Henslow's  sparrow  in  Illinois.  Illinois 
Spring  Bird  Count  trend  analysis 
suggests  that  Henslow's  sparrow 
populations  have  been  generally 
increasing  in  the  state  for  the  past  4-5 
years.  The  data  also  reflect  a  population 
surge  in  southern  Illinois,  primarily  on 
land  enrolled  in  the  Conservation 
Reserve  Program  (CRP)  (Herkert  1998). 
These  areas  had  few,  if  any,  Henslow's 
sparrows  just  a  few  years  ago. 

Indiana.  In  addition  to  the  population 
at  JPG  and  on  reclaimed  mine  lands  in 
Indiana,  Koford  (1997)  reported  that 
over  100  singing  males  were  detected  on 
Atterbury  State  Fish  and  Wildlife  Area 
and  the  adjacent  Atterbury  Reserve 
Forces  Training  Area.  The  status  of  this 
population  was  unknown  when  the 
1996  status  assessment  (Pruitt  1996)  was 
completed.  Henslow's  sparrows  are  also 
colonizing  CRP  fields  in  southern 
Indiana,  but  the  extent  of  use  has  not 
been  documented  (Jeff  Kiefer.  USFWS, 
pers.  comm.  1998). 

Kentucky.  Habitat  is  actively  managed 
for  Henslow's  sparrow  at  the  Fort  Knox 
Military  Reserve.  A  3-year  rotatioiml 
burning  scheme  was  initiated  in  1995. 
Approximately  12  singing  males  were 
heard  in  managed  areas  during  the  1997 
breeding  season.  There  is  also  a 
breeding  population  of  Henslow's 
sparrow  on  the  West  Kentucky  Army 
National  Guard  Training  Site;  this 
population  appears  to  be  expanding 
(Sunni  Lawless,  Kentucky  Department 
of  Fish  and  Wildlife  Resources,  pers. 
comm.  1998). 

Michigan.  The  species  appears  to  be 
colonizing  some  CRP  lands  in  Michigan, 
but  this  has  not  been  quantitatively 
assessed  (Thomas  Weise,  Michigan 
Departinent  of  Natural  Resources,  pers. 
comm.  1998). 

Missouri.  James  D.  Wilson  (Missouri 
Department  of  Conservation,  pers. 
comm.  1998)  noted  that  the  number  of 
sites  on  which  Henslow's  sparrows  were 
reported  on  Breeding  Bird  Surveys  and 
other  surveys  increased  over  the  past  5 
years.  Most  new  sites  were  associated 
with  CRP  land  in  northern  Missouri. 

New  York.  Currently,  the  largest 
concentration  of  breeding  Henslow's 
sparrow  in  New  York  is  a  recently 
discovered  population  at  Fort  Drum. 
The  number  of  birds  at  the  site  is 
estimated  at  50  pairs  (Steven  Joule,  Fort 
Drum,  pers.  comm.  1998).  Smith  and 
Smith  (1992)  foimd  Henslow's  sparrow 
in  5  of  33  pastures  surveyed  in  the 
Finger  Lakes  National  Forest  diuing 
1989.  Charles  Smith  (Cornell  University, 
pers.  comm.  1998)  resurveyed  these 


pastiu-es  in  1997  and  counted  30 
territorial  male  Henslow's  sparrows  in 
one  pasture  that  had  supported  5-7 
territorial  males  the  previous  summer. 
In  contrast,  Mazur  and  Underwood 
(1995)  reported  that  Saratoga  National 
Historic  Park  supported  11-15  territorial 
males  in  1995;  Jeff  Wells  (National 
Audubon  Society,  pers.  comm.  1998) 
noted  that  no  Henslow's  sparrows  were 
found  at  the  Park  in  1997. 

North  Carolina.  Wright  (1997) 
reported  on  the  status  of  Henslow's 
sparrows  at  the  Voice  of  America  site  in 
North  Carolina.  The  site  has  been 
surveyed  since  1994;  100-200  singing 
males  have  been  coimted  annually.  In 
1998, 198  singing  males  were  found 
(John  Wright,  pers.  conun.  1998). 

Pennsylvania.  The  State  of 
Pemisylvania  has  indicated  that  there 
are  hundreds  of  breeding  pairs  of 
Henslow's  sparrow  in  numerous 
counties  throughout  the  State,  thus  the 
species  has  no  State  status.  When 
information  was  solicited  for  the  status 
assessment  in  1995,  the  species  was 
considered  a  Special  Concern  species 
(Daniel  Braiming,  Pennsylvania  Game 
Commission,  pers.  comm.  1995). 

Wisconsin.  Buena  Vista  Prairie 
Chicken  Management  Area  (Portage 
Coimty),  reported  to  support  15-40 
pairs  in  recent  years,  had  a  larger 
population,  potentially  in  excess  of  100 
pairs,  in  1997  (D.  Sample,  pers.  comm. 
1995);  additional  monitoring  is  needed 
to  document  the  size  of  this  population. 

Research  is  ongoing  on  three  large 
wintering  populations  of  Henslow's 
sparrows  in  Mississippi,  Louisiana,  and 
Florida;  these  study  areas  represent  the 
largest  known  winter  concentrations  of 
Henslow's  sparrow.  Data  collection  and/ 
or  analyses  for  these  studies  are 
ongoing.  These  efforts  are  expected  to 
further  increase  oiu-  imderstanding  of 
the  needs  of,  and  threats  to,  the  species. 

Finally,  although  the  petition 
identified  predation  by  cats,  hazards 
from  pesticide  usage,  and  collisions 
with  manmade  structures  as  significant 
mortality  factors  for  birds,  in  general, 
the  petitioner  neither  provided,  nor 
referenced,  any  data  that  indicated  these 
factors  are  significant  threats  to  the 
Henslow's  sparrow.  Fiuthermore,  the 
additional  recent  data  obtained  by  the 
Service  from  Henslow's  sparrow 
researchers  did  not  identify  these  as 
significant  past,  present,  or  anticipated 
future  threats  to  the  species. 

Contrary  to  the  petition's  statement 
that  the  Henslow's  sparrow  "was  left  in 
a  protectionless  limbo"  by  the  Service's 
elimination  of  the  category  2  candidate 
species  list  in  early  1996  (a  Ust  that 
provided  no  legal  protection  to  the 
species  which  appeared  on  it),  the 


species  retains  Federal  protection  under 
the  Migratory  Bird  Treaty  Act,  remains 
on  the  Service's  list  of  Nongame 
Migratory  Bird  Species  of  Management 
Concern,  and  is  flie  subject  of  numerous 
research  efforts  and  conservation 
actions  across  its  range.  Information 
reviewed  by  the  Service  during  the 
processing  of  this  petition  indicate  that 
the  level  of  concern  generated  by  these 
designations  has  been  sufficient  to 
generate  heightened  research  and 
management  interest  in  the  Henslow's 
sparrow.  The  Service  will  continue  to 
promote  these  efforts  to  improve  the 
biological  status  of  the  Henslow's 
sparrow.  The  Service  vdll  also 
encourage  the  continuation  of 
monitoring  activities  at  all  sites  which 
recently  have  shown  signs  of  increased 
species'  numbers  and  range;  such 
studies  are  necessary  to  determine  if  the 
recent  improvement  in  status  will  be~ 
sustained. 

The  Service  has  reviewed  the  petition, 
the  literature  cited  in  the  petition,  the 
relevant  references  in  the  bibliography 
that  accompanied  the  petition,  and 
additional  information  from  biologists 
and  researchers  familiar  with  this 
species.  The  Service  also  solicited 
comments  and  data  from  States  and 
Tribes  within  the  area  included  in  the 
petition  and  reviewed  the  information 
received  from  those  sources.  On  the 
basis  of  the  best  scientific  and 
commercial  data  available,  the  Service 
finds  that  the  petition  does  not  present 
substantial  information  that  listing  the 
Henslow's  sparrow  may  be  warranted. 

References  Qted 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Bloomington  Field  Office  (see 
ADDRESSES  section). 

Author:  The  primary  author  of  this 
dociiment  is  Ronald  L.  Refsnider  of  the 
Service's  Regional  Office  (U.S.  Fish  and 
Wildlife  Service,  Division  of 
Endangered  Species,  Bishop  Hemy 
Whipple  Federal  Building,  1  Federal 
Drive,  Ft.  Snelling,  Miimesota  55111- 
4056;  612-713-5346). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.]. 

Dated:  August  22, 1998. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 
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Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  to  List  the  Big  Cypress  Fox 
Squirrel  as  Threatened  With  Critical 
Habitat 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding  and  initiation  of  status  review. 

summary:  The  Fish  and  Wildlife  Service 
announces  a  90-day  finding  on  a 
petition  to  list  the  Big  Cypress  fox 
squirrel  [Sciurus  niger  avicennia)  of 
Florida  as  a  threatened  species  pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended.  After  a  review  of  all 
available  scientific  and  conunercial 
information,  the  Service  finds  the 
petition  presented  substantial 
information  indicating  that  listing  this 
species  may  be  warranted. 
DATES:  The  finding  announced  in  this 
document  was  made  on  August  22, 
1998.  To  be  considered  in  the  12-month 
finding  for  this  petition,  information 
and  comments  should  be  submitted  to 
the  Service  by  December  8,  1998. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  should  be  submitted  to  the 
Field  Supervisor,  U.S.  Fish  and  WildUfe 
Service,  6620  Southpoint  Drive  South, 
Suite  310,  Jacksonville,  Florida  32216. 
The  petition  finding,  supporting  data, 
and  comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  M.  Bentzien,  Assistant  Field 
Supervisor,  see  ADDRESSES  section 
above  or  telephone  904/232-2580  ext. 
106. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  This  finding  is  to  be  based 
on  all  information  available  to  the 
Service  at  the  time  the  finding  is  made. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
receipt  of  the  petition,  and  the  finding 
is  to  be  published  promptly  in  the 


Federal  Register.  If  the  finding  is  that 
substantial  information  was  presented, 
the  Service  is  also  required  to  promptly 
commence  a  review  of  the  status  of  the 
species  involved  if  one  has  not  already 
been  initiated  under  the  Services' 
internal  candidate  assessment  process. 

The  processing  of  this  petition 
conforms  with  the  Service's  final  listing 
priority  guidance  for  fiscal  years  1998 
and  1999  published  in  the  Federal 
Register  on  May  8. 1998  (63  FR  25502). 
The  guidance  calls  for  giving  highest 
priority  to  handling  emergency 
situations  (Tier  1);  second  highest 
priority  (Tier  2)  to  resolving  the  listing 
status  of  the  outstanding  proposed 
listings,  resolving  the  conservation 
status  of  candidate  species,  processing 
administrative  findings  on  petitions, 
and  processing  a  limited  number  of 
delistings  and  reclassifications;  and 
third  priority  (Tier  3)  to  processing 
proposed  and  final  designations  of 
critical  habitat.  The  processing  of  this 
petition  falls  xmder  Tier  2. 

The  Service  has  made  a  90-day 
finding  on  a  petition  to  list  the  Big 
Cypress  fox  squirrel.  The  petition,  dated 
December  30, 1997,  was  submitted  by 
Mr.  Sidney  B.  Maddock,  Biodiversity 
Legal  Foundation,  Buxton,  North 
Carolina,  and  was  received  by  the 
Service  on  January  5, 1998.  "The 
petitioner  requested  the  Service  to  list 
the  Big  Cypress  fox  squirrel  as  a 
threatened  species  and  to  designate 
critical  habitat  for  the  species.  The  Big 
Cypress  fox  squirrel  is  die  southernmost 
subspecies  of  the  fox  squirrel  [Sciurus 
niger)  of  the  eastern  and  central  United 
States.  It  is  restricted  to  the 
southwestern  Florida  peninsula  (Hall 
1981,  Humphrey  and  Jodice  1992).  The 
petition  stated  that  the  Big  Cypress  fox 
squirrel  is  threatened  by  habitat  loss, 
fragmentation,  and  modification; 
exclusion  of  fire;  predation;  road 
mortality;  and  poaching.  According  to 
the  petitioner,  the  trend  in  habitat  loss 
is  expected  to  continue,  and  while  the 
species  exists  on  Federal  conservation 
lands,  the  populations  there  are 
fragmented  and  occur  at  very  low 
densities.  The  Big  Cypress  fox  squirrel 
is  listed  as  a  threatened  species  by  the 
Florida  Game  and  Fresh  Water  Fish 
Commission  (Commission),  under  Rule 
39-27.004  of  the  Florida  Administrative 
Code.  The  Commission  analyzed  the 
conservation  needs  of  fox  squirrels  in 
Florida  (Cox  et  al.  1994)  and  concluded 
that  the  Big  Cypress  fox  squirrel  lacked 
an  adequate  habitat  base  in  current 
conservation  areas. 

The  Big  Cypress  fox  squirrel  was 
considered  a  category  2  candidate  for 
fisting  under  the  Endangered  Species 
Act  of  1973,  as  amended,  in  Service 


notices  of  review  dated  December  30, 
1982  (47  FR  58454),  September  18. 1985 
(50  FR  37958),  January  6, 1989  (54  FR 
554),  November  21, 1991  (56  FR  58804), 
and  November  15, 1994  (59  FR  58982).— 
At  that  time,  a  category  2  species  was 
one  for  which  information  in  the 
possession  of  the  Service  indicated  that 
proposing  to  list  as  endangered  or 
threatened  was  possibly  appropriate, 
but  for  which  sufficient  data  were  not 
available  to  support  a  proposed  rule. 
Designation  of  Category  2  species  was 
discontinued  in  the  February  28, 1996, 
Federal  Register  notice  (61  FR  75%). 

The  Service  has  reviewed  the  petition, 
the  Uterature  cited  in  the  petition,  and 
information  available  in  Service  files. 
On  the  basis  of  the  best  scientific  and 
commercial  information  available,  the 
Service  finds  that  the  petition  presents 
substantial  information  that  listing  this 
species  may  be  warranted.  While  the 
Act  does  not  provide  for  petitions  to 
designate  critical  habitat,  the 
designation  of  critical  habitat  is 
petitionable  under  the  Administrative 
Procedures  Act.  As  required  by  section 
4(a)(3)  of  the  Act,  critical  habitat 
designation  will  be  considered  if  it  is 
determined  that  listing  is  warranted. 
Although  habitat  declkie  for  the  Big 
Cypress  fox  squirrel  has  not  been 
quantified,  available  trend  information 
suggests  that  habitat  loss  or  alteration 
has  significantly  reduced  numbers  of 
this  subspecies  and  this  trend  can  be 
predicted  to  continue.  At  least  two 
populations  have  disappeared,  and  the 
squirrel  occurs  at  very  low  densities 
over  much  of  its  range.  It  occurs  on 
public  conservation  lands  but  these  may 
not  be  adequate  for  the  long-term 
survival  of  the  subspecies. 
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Endangered  Species  Act  of  1973,  as 
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Dated:  August  22, 1998. 
Jamie  Rappaport  Gark, 

Director,  Fish  and  Wildlife  Service.     ■ 
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Petition  to  List  the  Robust  Blind 
Salamander,  Widemouth  Blindcat,  and 
Toothless  BUndcat 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding.  


summary:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  90-day  finding  for 
a  petition  to  list  the  robust  blind 
salamander  [Typhlomolge  robusta), 
widemouth  blindcat  [Satan 
eurystomus),  and  toothless  blindcat 
[Trogloglanis  pattersoni)  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  Service  finds  that  the 
petition  did  not  present  substantial 
information  indicating  that  listing  these 
species  may  he  warranted.  The  Service 
will  continue  to  maintain  files  on  these 
species  and  is  interested  in  receiving 
additional  information  on  their  status. 
DATES:  The  finding  annoimced  in  this 
docimient  was  made  on  August  21, 
1998. 

ADDRESSES:  Send  information, 
comments,  or  questions  concerning  this 
petition  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Field  Office,  10711  Burnet 
Road,  Suite  200,  Austin,  Texas  78758. 
'  The  petition  finding,  supporting 
information,  and  comments  will  be 
available  for  public  inspection,  by 
appointment,  diuing  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
O'Donnell.  Biologist,  at  the  above 
address  or  telephone  512/490-0057. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.)(Act).  requires  that 
the  Service  make  a  finding  on  whether 
a  petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  To  the  maximimi  extent 
practicable,  this  finding  is  to  be  made 


within  90  days  of  the  date  the  petition 
was  received,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  that 
substantial  information  was  presented, 
the  Service  is  also  required  to  promptly 
commence  a  status  review  of  the 
species,  if  one  has  not  already  been 
initiated  imder  the  Service's  internal 
candidate  assessment  process. 

On  August  21, 1995.  the  Service 
received  a  petition  to  list  the  robust 
blind  salamander,  widemouth  blindcat, 
and  toothless  blindcat  as  endangered. 
The  petition,  dated  August  15, 1995, 
was  submitted  by  Dr.  Walter  R. 
Courtney,  on  behalf  of  the  American 
Society  of  IchthycJogists  and 
Herpetologists.  However,  because  the 
Service's  Usting  program  was  unfunded 
bom  October  1, 1995,  through  April  26, 
1996,  the  Service  was  precluded  from 
making  a  timely  90-day  finding  wi  this 
petition. 

As  a  result  of  the  severe  funding 
restraints  for  the  Service's  listing 
program  in  1995  and  1996.  the  Service 
accumulated  a  substantial  backlog  of 
listing  actions,  including  petition 
findings.  In  order  to  prioritize  the  order 
in  which  the  Service  would  process  this 
backlog  of  listing  actions,  the  Service 
issued  listing  priority  guidance  for 
Fiscal  Year  1996  (May  16, 1996;  61  FR 
24722).  That  listing  priority  system 
placed  petition  findings  in  Tier  3, 
behind  emergency  listings  (Tier  1),  and 
final  action  on  pending  proposals  (Tier 
2).  The  Service  issued  listing  priority 
guidance  for  Fiscal  Year  1997  on 
December  5, 1996  (61  FR  64475)  and 
extended  it  on  October  23, 1997  (62  FR 
55268).  That  guidance  also  placed 
petition  findings  in  Tier  3.  Under  the 
listing  priority  systems  for  Fiscal  Years 
1996  and  1997,  the  Service's  Southwest 
Region,  assigned  lead  responsibility  for 
listing  actions  in  Texas,  only  recently 
began  processing  Tier  3  actions. 

The  Service  is  now  operating  imder 
its  Fiscal  Years  1998  and  1999  Usting 
priority  guidance  (May  8, 1998;  63  FR 
25502).  Under  this  guidance,  processing 
of  petition  findings  was  placed  in  Tier 
2.  The  Service's  Southwest  Region  is 
now  processing  Tier  2  actions  under 
this  current  guidance. 

The  petition  states  that  the  three 
species  are  faced  with  habitat  loss  due 
to  declining  water  quality  and  quantity 
in  the  Edwards  aquifer  and  inadequacy 
of  existing  regulatory  mechanisms  and 
should  be  added  to  the  list  of 
Threatened  and  Endangered  Wildlife. 
The  Service  has  reviewed  the  petition 
and  other  available  information  and 
finds  that  there  is  not  substantial 
information  to  indicate  that  Usting  the 
robust  blind  salamander,  widemouth 


bUndcat,  and  toothless  blindcat  may  be 
warranted. 

The  Service  has  been  assessing  these 
species  since  their  designation  as 
category  2  candidates  in  1982  (47  FR 
58454).  Category  2  candidates,  were 
defined  as  taxa  for  which  the  Service 
had  information  indicating  that 
protection  imder  the  Act  may  be 
warranted  but  for  which  it  lacked 
sufficient  information  on  status  and 
threats  to  support  Usting  proposals.  On 
February  28, 1996,  the  Service 
discontinued  the  designation  of 
multiple  categories  of  candidates  (61  FR 
7596),  and  oidy  those  taxa  for  which  the 
Service  has  sufficient  information  to 
support  issuance  of  listing  proposals  are 
now  considered  candidates  (formerly 
category  1). 

Althou^  the  Service  concurs  that 
many  Edwards  aquifer  species  face 
threats  &t)m  increased  groimdwater 
withdrawals  and  groimdwater 
contamination,  uncertainties  still  exist 
regarding  the  taxonomic  vaUdity  and 
distribution  of  the  robust  blind 
salamander  and  the  distributions  of  and 
extent  of  threats  to  the  toothless 
blindcat  and  widemouth  bUndcat.  The 
petition  presented  no  information  to 
resolve  these  imcertainties.  Therefore, 
the  Service  believes  that  the  petition  did 
not  present  substantial  information 
indicating  that  listing  may  be  warranted. 

The  sole  remaining  specimen  of  the 
robust  blind  salamander  was  obtained 
in  1951  from  a  well  in  the  dry  bed  of 
the  Blanco  River  northeast  of  San 
Marcos,  Hays  Coimty,  Texas  (Russell 
1976,  Potter  and  Sweet  1981).  No 
individuals  have  been  observed  since 
then,  and  the  type  locaUty  was  later 
filled  with  gravel  and  silt.  The 
specimen,  a  mature  female  measuring 
5.7  centimeters  in  length,  was 
designated  as  the  holotype.  Based  on 
morphological  differences  between  this 
individual  and  the  Texas  blind 
salamander  (Typhlomolge  rathbuni), 
which  it  most  closely  resembles,  the 
robust  blind  salamander  was  described 
as  a  distinct  species  (Potter  and  Sweet 
1981).  Primary  differences  from  the 
Texas  blind  salamander  include  a 
longer,  more  robust  body  and  slightly 
shorter,  stouter  limbs.  However,  because 
the  description  of  th^  robust  blind 
salamander  was  based  solely  on  the 
morphological  characteristics  of  a  single 
specimen  (Russell  1976;  Potter  and 
Sweet  1981),  because  the  type  locaUty  of 
the  robust  blind  salamander  is  close  to 
the  known  range  of  the  Texas  bUnd 
salamander,  and  because  the  appearance 
of  the  robust  blind  salamander  is  similar 
to  that  of  the  Texas  blind  salamander, 
the  Service  beUeves  that  additional 
research  is  warranted  to  verify  whether 
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or  not  the  robust  blind  salamander  is 
specifically  distinct  from  the  Texas 
blind  salamander.  Furthermore,  since 
no  salamanders  resembling  the 
description  of  the  robust  blind 
salamander  have  been  observed  since 
1951,  the  current  existence  and 
distribution  of  this  form,  if  valid,  is 
unknown. 

Both  the  toothless  blindcat  and  the 
widemouth  blindcat  are  recognized  as 
distinct  species  and  occur  in  the  deep 
portions  of  the  Edwards  aquifer  (over 
300  meters  below  the  siu-face)  in  Bexar 
County,  Texas.  A  status  report  was 
prepared  for  both  species  in  1979 
(Longley  and  Kamei  1979),  which 
recommended  additional  sampling  of 
artesian  wells  in  Medina,  Uvalde,  and 
Kinney  coimties  to  determine  the 
blindcats'  ranges.  This  information  is 
not  updated  in  the  petition,  and  the 
Service  is  imaware  of  any  attempts  to 
conduct  further  sampling  efforts. 
Although  the  petition  states  that  both 
blindcats  have  experienced  population 
declines,  no  data  were  provided  for  the 
Service  to  evaluate.  The  petition  also 
cites  dewatering,  intrusion  from  the 
saline  water  zone,  direct  mortaUty  due 
to  pumping  bom  the  aquifer,  as  well  as 
contamination  from  human  activities 
over  the  aquifer  as  threats,  but  provides 
no  supporting  documentation. 
Information  regarding  the  distribution  of 
the  bUndcats  and  documentation  and 
assessment  of  threats  to  these  species 
are  needed. 

As  additional  data  become  available, 
the  Service  will  reassess  the  need  for 
Usting  the  robust  bUnd  salamander, 
widemouth  blindcat,  and  toothless 
bUndcat.  Thus,  the  Service  would 
appreciate  any  additional  data, 
information,  or  comments  from  the 
pubUc,  government  agencies,  the 
scientific  commimity,  industry,  or  any 
other  interested  party  concerning  the 
status  of  these  species.  In  particular,  the 
Service  needs  additional  information  to 
determine  (1)  the  taxonomic  status  of 
the  robust  blind  salamander,  whether  or 
not  it  still  exists,  and.  if  it  still  exists, 
the  extent  of  its  distribution;  (2)  the 
distribution  of  the  toothless  and 
Mddemouth  blindcats;  and.  (3)  the 
threats  to  these  species. 


References  Cited 

Longley,  G.  and  H.  Kamei.  1979.  Status  of 
Trogloglanis  pattersoni  Eigenmann,  the 
toothless  blindcat,  and  status  of  Satan 
eurystomus  Hubbs  and  Bailey,  the 
widemouth  blindcat.  Endangered 
Species  Report,  U.S.  Fish  and  Wildlife 
Service,  Albuquerque,  NM. 

Potter,  F.E.  and  S.S.  Sweet  1981.  Generic 
boundaries  in  Texas  cave  salamanders, 
and  a  redescription  of  Typhlomolge 
rtAusta  (Amphibia:  PlethodonUdae). 
Copeia  1:64-75. 

Russell,  W.H.  1976.  Distribution  of  troglobitic 
salamanders  in  the  San  Marcos  area. 
Hays  County,  Texas.  Unpubl.  Report 
7601,  Texas  Association  for  Biological 
Investigations  of  Troglobitic  Eurycea. 
University  of  Texas  Station,  Austin,  TX. 
35  pp. 

Author.  The  primary  author  of  this 
document  is  Lisa  O'Donnell,  Austin 
Ecological  Services  Field  Office  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  August  21, 1998. 
Jamie  Rappaport  Qark, 
Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  98-24120  Filed  9-8-98;  S:4S  am] 

BH.UNO  COOE  4310-S6-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
p.D.  061998q 

Fisheries  of  the  Northeastern  United 
States;  Petition  for  Rulemaking  for 
Rotational  Opening  of  Georges  Bank 
Closed  Areas  for  Scallop  Fishing; 
Reopening  of  Comment  Period 

agency:  National  Marine  Fisheries 

Service  (hfMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  receipt  of  petition  for 

rulemaking;  reopening  of  comment 

period. 

summary:  NMFS  announces  that  it  is 
reopening  the  pubUc  comment  period 
for  the  petition  for  rulemaking 
requesting  that  sea  scallop  harvest  be 
allowed  on  a  rotational  basis  in  areas  of 
Georges  Bank  that  are  currently  closed 
to  all  vessels  capable  of  catching 
groimdfish. 

DATES:  Written  comments  will  be 
accepted  through  October  9, 1998. 
ADDRESSES:  Comments  on  the  petition 
should  be  directed  to  Dr.  Gary  C. 


Matlock,  Office  of  Sustainable  Fisheries, 
NMFS,  1315  East- West  Highway,  Silver 
Spring,  MD  20910.  Copies  of  the 
petition  for  rulemaking  are  available 
upon  request  bom  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  R.  MilUkin,  301-713-2341. 

SUPPLEMENTARY  INFORMATION:  As  a  result 
of  requests  received  from  the 
Conservation  Law  Foundation, 
Rockland,  Maine,  in  a  letter  dated 
Augiist  14, 1998,  bom  David  E.  FruUa, 
of  Brand,  Lowell,  and  Ryan  (the 
Petitioner),  in  a  letter  dated  August  25, 
1998,  and  from  the  Environmental 
Defense  Fimd  in  a  letter  dated  August 
31. 1998,  NMFS  is  reopening  the 
comment  period  for  the  petition  for 
rulemaking,  which  closed  August  31. 
1998.  The  notice  of  receipt  of  petition 
for  rulemaking  was  pubUshed  in  the 
Federal  Register  on  June  30, 1998  (63 
FR  35560).  The  Conservation  Law 
Foundation  advised  NMFS  that  it  needs 
more  time  to  investigate  issues  that  were 
raised  at  an  August  11, 1998,  meeting  of 
the  New  England  Fishery  Management 
Council  regarding  the  details  of  an 
experimental  fishery.  The  experimental 
fishery  was  requested  by  Brian 
Rothschild  of  die  Center  for  Marine 
Science  and  Technology  of  the 
University  of  Massachusetts,  Dartmouth 
(CMAST),  and  is  mapping  sea  scallop 
distribution  and  abundance,  as  weU  as 
bycatch  of  other  protected  species 
(particularly  groundfish)  in  Closed  Area 
II.  The  Petitioner  requests  an  extension 
of  the  comment  period  for  its  petition  so 
that  the  information  obtained  bom  the 
sampling  of  the  CMAST  experimental 
fishery  can  be  included  in  the 
decisional  record  and  analyzed  prior  to 
NMFS's  decision  on  its  request  for 
rulemaking.  The  Environmental  Defense 
Fund  requested  a  reopening  of  the 
comment  period  to  allow  additional 
time  for  persons  who  were  either 
traveling  or  otherwise  imavailable 
during  August  to  submit  comments  on 
the  petition.  Because  of  these  requests, 
NMFS  is  reopening  the  pubUc  comment 
period  for  the  petition  for  rulemaking 
for  an  additional  30  days  effective 
September  9, 1998,  through  October  9, 
1998. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  2. 1998. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc  98-24179  Filed  9-8-98;  8:45  am] 
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DEPARTMEMT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
p.D.  082898q 

New  England  Fishery  Management 
Council;  Public  Hearings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Public  hearings;  request  for 

comments. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  series  of  public  hearings  to  solicit 
comments  on  proposals  to  be  included 
in  Amendment  11  to  the  Northeast 
Multispecies  (Groundfish)  Fishery 
Management  Plan  (FMP).  This 
amendment  contains  measures  that 
address  the  management  of  silver  hake 
(whiting),  offshore  hake,  and  red  hake. 
DATES:  Written  conunents  on  the 
proposals  will  be  accepted  through 
October  25, 1998.  The  public  hearings 
are  scheduled  to  be  held  September  21 
through  October  2, 1998.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  To  obtain  copies  of  the 
public  hearing  document  or  to  submit 
comments,  contact  Paul  J.  Howard, 
Executive  Director,  New  England 
Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906-1097. 
Identify  correspondence  as  "Comments 
on  Whiting  Management." 

The  hearings  will  be  held  in  Maine, 
Massachusetts,  Rhode  Island,  New  York, 
New  Jersey,  and  Virginia.  See 
SUPPt.EMENTARY  INFORMATION  for 
locations  of  the  hearings.  Requests  for 
special  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus,  MA  01906-1097;  telephone: 
(781) 231-0422. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  (781)  231-0422. 


SUPPLEMENTARY  INFORMATION:  The 
Council  proposes  to  take  action  to 
address  overfishing  of  silver  hake  and 
red  hake,  and  to  provide  basic 
protection  for  offshore  hake,  all  of 
which  address  the  new  and  revised 
requirements  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  as  amended  fcy  the  Sustainable 
Fisheries  Act  of  1996.  The  Council  will 
consider  comments  from  fishermen, 
interested  parties,  and  the  general 
public  on  the  proposals  and  alternatives 
described  in  the  public  hearing 
document  for  Amendment  11  to  the 
Northeast  Multispecies  FMP.  Once  it 
has  considered  public  comments,  the 
Coimcil  will  approve  final  management 
measiues  and  prepare  a  submission 
package  for  NMFS.  There  will  be  an 
additional  opportunity  for  public 
comment  when  the  proposed  rule  for 
this  action  is  published  in  the  Federal 
Register. 

Major  elements  of  the  proposals  in 
this  public  hearing  docimient  include: 

(1)  Management  options  containing 
minimum  mesh  requirements  and 
whiting/offshore  hake  possession  limits; 

(2)  the  inclusion  of  offshore  hake  in  the 
multispecies  management  xmit;  (3)  new 
or  revised  overfishing  definitions  for 
two  stocks  of  silver  hake,  two  stocks  of 
red  hake,  and  offshore  hake;  (4) 
specification  of  optimum  yield  (OY)  for 
the  fishery;  (5)  whiting  stock  definitions 
for  management  purposes;  (6)  a 
moratorium  on  conmiercial  permits  to 
fish  for  whiting,  offshore  hake,  and  red 
hake;  (7)  an  open  access  bycatch 
allowance  permit;  (8)  modifications  to 
the  Cultivator  Shoal  Whiting  Fishery 
season  and  restrictions;  (9)  delineation 
of  eastern  and  western  zones  in  the 
southern  management  area;  (10) 
restrictions  on  the  transfer  of  whiting, 
offshore  hake,  and  red  hake  at  sea;  (11) 
specification  of  essential  fish  habitat  for 
offshore  hake;  (12)  additional 
framework  adjustment  specifications; 
(13)  development  of  a  monitoring  and 
adjustment  mechanism  for  this  plan; 
and  (14)  additional  measures  which  the 
Council  may  consider  implementing  at 
a  future  date.  The  Council  will  consider 


all  comments  received  on  these 
proposals  imtil  the  end  of  the  conmient 
period  on  October  25, 1998. 

Public  Hearings 

The  dates,  times.  locations,  and 
telephone  nimibers  of  the  hearings  are 
as  follows: 

1.  Monday,  September  21, 1998. 6 
p.m.— Holiday  Inn  by  the  Bay.  88  Spring 
Street,  Portland,  ME  04101.  telephone 
(207)  775-2311; 

2.  Tuesday,  September  22. 1998. 6 
p.m. — ^Provincetovra  Town  Hall.  260 
Commercial  Street,  Provincetown,  MA 
02657,  telephoile  (508)  487-7013; 

3.  Wednesday,  September  23. 1998.  6 
p.m.  (following  adjournment  of  the 
Council  meeting) — ^Tavern  on  the 
Harbor,  30  Western  Avenue.  Gloucester, 
MA  01930.  telephone  (978)  283-4200; 

4.  Monday,  September  28, 1998.  7:30 
p.m.— Holiday  Inn.  290  State  Highway 
37  East,  Tom's  River,  NJ  08753, 
telephone  (732)  244-4000; 

5.  Tuesday,  September .29, 1998,  7:30 
p.m.— Ramada  Inn,  1830  Route  25, 
Riverhead.  NY  11901.  telephone  (516) 
369-2200; 

6.  Wednesday.  September  30. 1998, 4 
p.m. — Narragansett  Tovra  Hall.  Fifth 
Avenue.  Narragansett.  RI  02882, 
telephone  (401)  789-1044;  and 

•     7.  Friday,  October  2, 1998,  5  p.m.— 
Virginia  Marine  Resources  Commission, 
2600  Washington  Avenue,  Fourth  Floor, 
Newport  News,  Virginia  23607, 
telephone  (757)  247-2200. 

Special  Accommodations 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  2, 1998. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-24178  Filed  9-8-98;  8:45  am) 
BILUNQ  CODE  3510-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AQRICULTURE 
[Docket  No.  g8-049N] 

National  Advisory  Committee  on  Meat 
and  Poultry  Inspection;  Public  Meeting 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Notice. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
that  the  National  Advisory  Committee 
on  Meat  and  Poultry  Inspection  will  be 
meeting  to  consider  five  new  issues:  (1) 
Revisions  to  Meat,  Poultry,  and  Related 
Laws;  (2)  Equivalency  of  Foreign 
Inspection  Programs;  (3)  Animal 
Production  Food  Safety;  (4)  Review  of 
the  FSIS  Budget  and  User  Fees;  and  (5) 
Consumer  Education.  All  interested 
persons  are  welcome  to  attend  the 
meeting  and  to  submit  written 
comments  and  suggestions  on  these 
issues  and  others  the  Committee  might 
consider. 

DATES:  The  meeting  will  be  held  on 
November  4  and  5, 1998.  The  full 
Committee  will  meet  from  8:30  a.m.  to 
5:30  p.m.  on  November  4  and  5. 
Subcommittees  will  meet  from  7:00  to 
9:00  p.m.  on  November  4  to  continue 
work  on  issues  discussed  during  the  full 
Committee  meeting. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Quality  Hotel  &  Suites,  Courthouse 
Plaza,  1200  North  Courthouse  Road, 
Arlington,  VA  22201;  telephone  (703) 
524-4000.  Submit  written  comments  on 
the  discussion  topic  to  the  FSIS  Docket 
Clerk,  Docket  No.  98-049N,  Room  102, 
Cotton  Aimex  Building,  300  12th  Street. 
SW,  Washington.  DC  20250-3700.  The 
comments  and  official  transcript  of  the 
meeting  will  be  kept  in  the  Docket 
Clerk's  office  when  they  become 
available. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Micchelli  at  (202)  720-6269.  by 
FAX  at  (202)  690-1030  or  E-mail  to 
Michael.Micchelli@usda.gov.  A 


schedule  for  discussion  of  each  of  the 
topics  is  available  on  the  FSIS 
Homepage  at  http://www.usda.gov/ 
agency/fsis/homepage.htm.  This 
schedule  also  is  available  by  FAST  FAX, 
FSIS"  automated  FAX  retrieval  system, 
at  (800)  238-B281  or  (202)  690-3754. 
The  reference  niunber  to  access  FAST 
FAX  is  4000. 

SUPPLEMENTARY  INFORMATION:  On 
February  12. 1997,  the  Secretary  of 
Agriculture  renewed  the  charter  for  the 
Advisory  Committee  on  Meat  and 
Poultry  Inspection.  The  Committee 
provides  advice  and  recommendations 
to  the  Secretary  on  Federal  and  State 
meat  and  poultry  programs  pursuant  to 
sections  7(c),  24,  205,  301(c)  of  the 
Federal  Meat  Inspection  Act  and 
sections  5(a)(3),  5(c),  8(b),  and  11(e)  of 
the  Poultrj'  Products  Inspection  Act. 
The  Committee  has  three  standing 
subcommittees  to  deliberate  on  specific 
issues  and  make  recommendations 
through  the  whole  Committee  to  the 
Secretary  of  Agricuhure.  The  FSIS 
Administrator  is  the  Committee  Chair. 
Committee  membership  is  drawn  from 
representatives  of  consumer  groups, 
producers,  processors,  and  marketers 
from  the  meat  and  poultry  industry  and 
State  government  officials.  The  current 
members  of  the  Committee  are: 
Dr.  Deloran  M.  Allen,  Excel  Corporation 
Dr.  William  L.  Brown,  ABC  Research 

Corporation 
Terry  Burkhardt,  Wisconsin  Bureau  of 

Meat  Safety  and  Inspection 
Caroline  Smith-DeWaal,  Center  for 

Science  in  the  Public  Interest 
Nancy  Donley.  Safe  Tables  Our  Priority 
Michael  J.  Gregory,  Tyson's  Foods  Inc. 
Dr.  Cheryl  Hall,  Zacky  Farms,  Inc. 
Dr.  Margaret  Hardin,  National  Pork 

Producers 
Alan  Janzen,  Circle  Five  Feedyards,  Inc. 
Dr.  Daniel  E.  LaFontaine,  South 

Carolina  Meat-Poultry  Inspection 

Department 
Dr.  Dale  Morse,  New  York  Office  of 

Public  Health 
Rosemary  Mucklow,  National  Meat 

Association 
William  Rosser,  Texas  Department  of 

Public  Health 
J.  Myron  Stolzfus,  Stolzfus  Meats 
Dr.  David  M.  Theno,  Jr.,  Foodraaker  Inc. 

The  meeting  is  open  to  the  public  on 
a  space-available,  first-come  basis. 
Registration  is  required  and  will  take 
place  at  the  meeting.  Pre-registration  is 
not  required.  Interested  persons  are 


encouraged  to  comment  on  the 
discussion  issues  and  to  file  written 
comments. 

Done  in  Washington,  DC,  on:  September  1, 
1998. 

Thomas  J.  Billy. 

Administrator. 

IFR  Doc.  98-24126  Filed  9-8-98;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 
[Docket  No.  98-051N] 

HACCP  Implementation  for  Small 
Plants;  Public  Meetings 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  holding  two 
public  meetings  in  September  to  discuss 
ways  to  help  ovtmers  and  managers  of 
small  plants  prepare  for  the  HACCP 
implementation  date  of  January  25, 
1999.  The  meetings  will  give  all 
stakeholders  an  opportunity  to  hear 
what  is  currently  being  done  to  help 
small  plants  and  to  discuss  additional 
ways  of  ensuring  that  small  plants 
receive  the  assistance  they  need  to  make 
the  timely  transition  to  HACCP.  In 
addition  to  the  September  meetings, 
FSIS  will  hold  eight  meetings  in 
October,  six  meetings  in  November,  and 
two  meetings  in  December  at  various 
locations  throughout  the  coujitry  in 
preparation  for  the  1999 
implementation  date  for  small  plants. 
DATES:  The  meetings  will  be  held  on 
Septemljer  19  and  September  26,  1998. 
ADDRESSES:  The  September  19  meeting 
will  be  held  from  9:00  a.m.  to  1:00  p.m. 
in  Raleigh,  NC,  at  the  Ramada  Inn/Blue 
Ridge,  1500  Blue  Ridge  Rd.,  Raleigh,  NC 
27607;  telephone  (919)  832-4100.  The 
September  26  meeting  will  be  held  from 
9:00  a.m.  to  1:00  p.m.  in  College  Park. 
MD,  at  the  Holiday  Inn  College  Park, 
10000  Baltimore  Blvd.,  College  Pari:, 
MD  20740;  telephone  (301)  345-6700. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
register  for  the  meeting,  contact  Ms. 
Sheila  Johnson  of  the  FSIS  Planning 
Staff  at  (202)  501-7138  or  by  FAX  at 
(202)  501-7642.  If  a  sign  language 
interpreter  or  other  special 
accommodation  is  required,  please 
contact  Ms.  Johnson  as  soon  as  possible. 
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SUPPLEMENTARY  INFORMATION:  On  July 
25, 1996,  FSIS  published  a  final  rule, 
"Pathogen  Reduction:  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems,"  (61  FR  38806).  The  rule 
established  a  HACCP  implementation 
schedule  for  establishments  based  on 
their  size.  Large  plants  began 
implementing  HACCP  on  January  26. 

1998.  Small  plants  have  a  scheduled 
implementation  date  of  January  25, 

1999.  and  very  small  plants  are  required 
to  implement  HACCP  by  January  25, 

2000.  ^ 
After  publication  of  its  final  HACCP 

rule,  FSIS  has  been  holding  a  series  of 
public  meetings  to  facilitate 
implementation  of  HACCP  plans, 
especially  by  small  and  very  small 
plants.  The  Agency  also  has  provided 
extensive  information  and  technical 
assistance  that  would  be  helpful  to  plant 
managers  in  development  of  HACCP 
plans.  FSIS  also  has  developed  and 
distributed  generic  HACCP  models  and 
guidance  materials  specifically  to  aid 
small  plant  managers. 

The  upcoming  meetings  will  discuss 
small  plant  initiatives,  including 
contacts  and  a  coordinators  assistance 
network,  small  plant  demonstration 
projects,  plant  sponsorship,  and  land 
grant  imiversity  workshops.  A  panel 
will  address  the  key  elements  of 
implementation,  and  there  will  be  an 
opportunity  to  ask  questions  and  seek 
additional  information. 

Times  and  locations  of  additional 
small  plant  implementation  meetings 
scheduled  for  October  through 
December  1998  will  be  announced  in  a 
future  Federal  Register  notice. 

Done  in  Washington,  DC,  on:  September  2, 
1998. 

Thonias  J.  Billy, 
Administrator 

[FR  Doc.  98-24125  Filed  9-8-98;  8:45  am] 
BNJJNO  CODE  )«1»-OM-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Blue  Mountains  Natural  Resources 
Institute,  Board  of  Directors,  Pacific 
Northwest  Research  Station,  Oregon 

AOENCY:  Forest  Service,  USDA. 
action:  Notice  of  meeting. 

summary:  The  Blue  Mountains  Natural 
Resources  Institute  (BMNRI)  Board  of 
Directors  will  meet  on  September  25, 
1998,  at  Agriculture  Service  Center 
Conference  Room,  10507  N.  McAUster 
Road,  La  Grande,  Oregon.  The  meeting 
will  begin  at  9:00  a.m.  and  continue 
until  3:30  p.m.  Agenda  items  to  be 


covered  will  include:  (1)  Program  status; 

(2)  research  results  of  specific  projects; 

(3)  outreach  activities;  (4)  report  on 
Initiatives;  (5)  presentations  by  guest 
speakers;  (6)  forum  for  issues 
discussion;  (7)  public  comments.  All 
BMNRI  Board  Meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend.  Members  of  the 
public  who  wish  to  make  a  brief  oral 
presentation  at  the  meeting  should 
contact  Larry  Hartmann,  BMNRI,  1401 
Gekeler  Lane,  La  Grande,  Oregon  97850, 
541-962-6537,  no  later  than  5:00  p.m. 
September  22, 1998,  to  have  time 
reserved  on  the  agenda. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Larry  Hartmann,  Manager,  BMNRI, 
1401  Gekeler  Lane  La  Grande,  Oregon 
97850,  541-962-6537. 

Dated:  September  1, 1998. 
Lawrence  A.  Hartmann, 
Manager. 
[FR  Doc.  98-24175  Filed  9-8-98;  8:45  ami 

BILUNQ  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 
RIN  0696-nAB65 

Categorical  Exclusion  for  Certain  Ski 
Area  Permit  Actions 

agency:  Forest  Service,  USDA. 
ACTION:  Notice:  adoption  of  interim 
directive.  ' ■ 

summary:  The  Forest  Service  is  issuing 
an  interim  directive  to  guide  its 
employees  in  complying  with  the 
National  Environmental  Policy  Act 
when  issuance  of  a  ski  area  permit  is  a 
purely  ministerial  action  and  no 
changes  are  proposed  in  permitted 
activities  or  facilities.  The  interim 
directive  implements  a  provision  of  the 
Omnibus  Parks  and  Public  Lands 
Management  Act  of  1996,  which  states 
that  reissuance  of  a  ski  area  permit  for 
activities  similar  in  nature  and  amount 
to  the  activities  authorized  under  the 
previous  permit  shall  not  constitute  a 
major  Federal  action.  Public  comment 
on  the  proposed  interim  directive 
published  in  the  Federal  Register  on 
October  27, 1997  (62  FR  55571)  was 
considered  in  development  of  this 
interim  directive. 

EFFECTIVE  DATE:  The  interim  directive  is 
effective  September  24, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  action  should  be 
addressed  to  Alice  Carlton,  Recreation, 
Heritage,  and  Wilderness  Resources 
Staff,  (MAIL  STOP  1125),  Forest 


Service,  USDA,  PO  Box  96090, 
Washington,  DC  20090-6090,  (202)- 
205-1399. 

SUPPLEMENTARY  INFORMATION:  To  reduce 
administrative  costs,  section  701(i)  of 
the  Omnibus  Parks  and  Public  Lands 
Management  Act  of  1996  (16  U.S.C. 
497c)  states  that  the  reissuance  of  a  ski 
area  permit  for  activities  similar  in 
nature  and  amount  to  the  activities 
provided  under  the  previous  permit 
shall  not  constitute  a  major  Federal 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4331  et  seq.].  Agency 
direction  regarding  this  provision  is 
needed  to  guide  Forest  Service 
employees  in  complying  with  NEPA 
and  the  Omnibus  Parks  and  Public 
Lands  Management  Act  of  1996  when 
ski  area  permits  are  issued. 

Section  701(i)  of  the  1996  act  applies 
to  issuance  of  permits  for  up  to  the 
maximimi  tenure  allowable  imder  the 
National  Forest  Ski  Area  Permit  Act  of 
1986  (the  Ski  Area  Permit  Act)  (16 
U.S.C.  497b)  for  existing  ski  areas  when 
permit  issuance  involves  only 
administrative  changes,  such  as 
issuance  of  a  permit  when  no  changes 
to  the  Master  Development  Plan  and  no 
new  facilities  or  activities  are 
authorized,  to  the  following:  (1)  To  a 
new  owner  of  the  ski  area 
improvements:  (2)  to  the  existing  owner 
upon  expiration  of  the  current  permit; 
or  (3)  to  a  holder  of  a  permit  issued 
under  the  Term  Permit  and  Organic 
Acts  converting  to  a  permit  imder  the 
Ski  Area  Permit  Act.  The  effect  of 
section  701  (i)  is  that  an  environmental 
impact  statement  is  not  required  for 
issuance  of  permits  imder  these 
circumstances. 

The  Forest  Service  ciurently 
authorizes  ski  areas  on  National  Forest  , 
System  lands  through  permit  issuance 
under  the  Ski  Area  Permit  Act.  The 
permit  provides  the  legal  framework  for 
the  use  and  occupancy  of  National 
Forest  System  lands,  including  terms  for 
renewal;  conditions  for  issuance  of  a 
new  permit  in  the  event  of  sale  of  the 
ski  aiea  improvements  to  another 
owrner;  permit  tenure;  fee  schedules  and 
payment  methods;  accountability  and 
reporting  requirements;  liability  and 
bonding  requirements;  and  any  other 
customized  terms  and  conditions 
needed  to  ensure  consistency  with 
applicable  forest  land  and  resource 
management  plans  or  to  meet  the 
requirements  of  other  applicable  laws. 

The  Ski  Area  Permit  Act,  its 
implementing  regulations  at  36  CFR 
251.56,  and  existing  policy  in  Forest 
Service  Manual  (FSM)  section  2721.61e 
provide  that  under  ordinary 
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circumstances  ski  area  permits  will  be 
issued  for  a  duration  of  40  years  unless 
specific  situations,  such  as  financial 
aspects  of  the  transaction  or  the 
adequacy  of  the  Master  Development 
Plan,  suggest  a  shorter  duration. 

The  National  Forest  Management  Act 
(NFMA)  (16  U.S.C.  1600, 1604)  requires 
that  resource  plans  and  permits, 
contracts,  and  other  instruments  for  the 
use  and  occupancy  of  National  Forest 
System  lands  shall  be  consistent  with 
the  land  management  plans.  Ski  area 
permits  are  subject  to  this  requirement. 
The  forest  planning  process  provides 
for  public  involvement  in  land 
allocation  decisions,  including  those 
affecting  ski  areas.  Where  appropriate, 
forest  land  and  resource  management 
plans  and  associated  environmental 
impact  statements  (EIS's)  consider  long- 
term  consequences  of  allocating  public 
lands  for  a  ski  resori  and  may  establish 
standards  and  guidelines  for  lands 
allocated  for  ski  area  development. 
NFMA  also  requires  revision  of  forest 
plans  at  least  every  15  years. 

To  ensure  that  forest  plans  remain 
current,  implementing  regulations  at  36 
CFR  219.10(g)  require  (1)  review  of  the 
conditions  on  the  land  covered  by  a 
forest  plan  every  5  years  to  determine 
whether  conditions  or  public  demands 
have  changed  significantly  and  (2) 
revision  of  the  forest  plans  ordinarily 
every  10  years,  and  at  least  every  15 
years. 

A  ski  area  Master  Development  Plan 
is  required  for  all  ski  areas  authorized 
under  the  Ski  Area  Permit  Act.  The 
Master  Development  Plan  determines 
the  boundaries  of  the  ski  area  and 
appropriate  development  of  the  area, 
including  facilities  and  activities,  over 
time.  All  Master  Development  Plans 
require  NEPA  analysis,  usually 
documented  in  an  EIS,  which  includes 
consideration  of  the  relatively 
permanent  nature  of  ski  areas  and 
estimates  of  the  reasonably  foreseeable 
cumulative  effects.  Due  to  the  long-term 
nature  of  Master  Development  Plans, 
much  of  the  initial  NEPA  analysis  is 
programmatic.  Subsequent  site-specific 
NEPA  analysis  is  required  for  Master 
E)evelopment  Plans  for  most  ski  areas 
prior  to  authorizing  activities  or  changes 
to  facilities  or  ski  area  operations. 
Master  Development  Plans  must  be 
reviewed  periodically,  approximately 
every  5  years,  as  required  by  the  permit 
issued  under  the  authority  of  the  Ski 
Area  Permit  Act.  This  review 
determines  whether  NEPA  analysis  is 
ciurent  or  whether  changing  resource 
conditions  or  changes  in  management 
standards  and  guidelines  may 
necessitate  subsequent  NEPA  analysis 


and  appropriate  changes  to  ski  area 
operations. 

Oi>erating  Plans  also  are  required  by 
the  Ski  Area  Permit  Act  for  sld  area 
permits.  These  plans,  which  govern  ski 
area  operations  and  maintenance,  are 
updated  annually.  Operating  Plans  may 
identify  proposed  activities,  such  as 
significant  hazard  removal  and  erosion 
control,  which  may  require  additional 
NEPA  analysis. 

Requirements  related  to  forest  land 
and  resource  management  plans,  Master 
Development  Plans,  and  activities 
proposed  imder  Operating  Plans  that 
may  have  resource  effects  already 
provide  for  full  NEPA  analysis  and 
periodic  reviews  for  ski  areas. 
Therefore,  in  reviewing  the  language 
and  intent  of  the  Omnibus  Parl^  and 
Public  Lands  Management  Act  of  1996, 
which  provides  in  section  701(i)  that 
issuance  of  permits  authorizing 
activities  similar  in  nature  and  amount 
to  activities  authorized  under  the 
previous  permit  shall  not  constitute  a 
major  Federal  action  for  NEPA 
purposes,  the  agency  has  concluded  that 
such  strictly  ministerial  actions  should 
be  categorically  excluded  from 
documentation  in  either  an  EIS  or  an 
envircmmental  assessment  (EA)  and 
should  be  added  to  the  existing 
categorical  exclusions  already  set  out  in 
Forest  Service  policy.  Accordingly,  the 
agency  proposed  to  issue  an  interim 
directive  adding  a  categorical  exclusion 
which  would  cover  ski  area  permit 
reissuance  vdth  only  administrative 
changes  to  the  existing  list  of  categorical 
exclusions  established  by  the  Chief  in 
section  31.1b  of  the  Envirorunental 
Policy  and  Procedures  Handbook  (FSH 
1909.15).  The  handbook  contains 
direction  for  Forest  Service  employees 
in  meeting  agency  NEPA  compliance 
obligations.  Section  31.1b  currently 
contains  eight  categories  for  routine 
administrative,  maintenance,  and  other 
actions  that  normally  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  quality  of  the 
human  environment  and,  therefore,  may 
be  categorically  excluded  from 
documentation  in  an  EIS  or  an  EA 
unless  scoping  indicates  extraordinary 
circumstances  exist. 

Pursuant  to  Coimcil  on 
Environmental  Quality  regulations  at  40 
CFR  parts  1500-1508,  the  Forest  Service 
published  the  proposed  interim 
directive  in  the  Federal  Register  on 
October,  27, 1997  (62  FR  55571),  to 
provide  notice  and  opportunity  to 
comment.  The  60-day  comment  period 
closed  on  December  26. 1997.  The 
comments  received  were  considered  in 
development  of  the  interim  directive. 


the  text  of  which  is  set  out  at  the  end 
of  this  notice. 

Because  the  agency  plans  to  propose 
additional  revisions  to  this  handbook 
within  the  next  year,  the  agency  has 
concluded  that  this  new  ski  area  permit 
categorical  exclusion  should  be  issued 
as  an  interim  directive.  Upon 
completion  of  other  revisions  to  this 
handbook,  this  interim  directive  will  be 
incorporated  into  an  amendment  at  that 
time. 

The  categorical  exclusion  will  help 
expedite  issuance  of  permits  associated 
with  sales  of  ski  areas  to  new  owners, 
which  account  for  some  50  to  75  percent 
of  all  ski  area  permit  issuances 
annually.  Nationally,  15  to  30  permit 
issuances  under  the  authority  of  the  Ski 
Area  Permit  Act  are  completed  each 
year.  That  number  is  expected  to 
continue  rising  based  on  corporate 
restructuring  and  the  continuing  trend 
toward  consolidation  in  the  ski 
industry. 

The  categorical  exclusion  also  will 
facilitate  conversion  fit)m  permits  that 
were  issued  under  prior  authorities  to 
permits  under  the  Ski  Area  Permit  Act. 
It  was  the  intent  of  the  Ski  Area  Permit 
Act  to  convert  permits  issued  under 
prior  authority  to  the  Ski  Area  Permit 
Act  as  rapidly  as  possible.  The  Ski  Area 
Permit  Act  permit  provides  better 
environmental  protection  than  previous 
authorities  by  requiring  NEPA  analyses 
to  be  conducted,  reviewed,  and  revised 
frequently  as  resource  conditions  and 
proposed  changes  to  ski  area  operations 
warrant.  The  Forest  Service  has  greater 
discretion  with  permits  authorized 
under  the  Ski  Area  Permit  Act  to  ensure 
that  updates  to  operations  occur  under 
terms  that  require  periodic  review  and 
NEPA  analysis.  Approximately  75  to  80 
percent  of  the  135  ski  areas  located  on 
National  Forest  System  lands  have 
permits  issued  under  the  Ski  Area 
Permit  Act.  It  is  in  the  public  interest  to 
encourage  the  remaining  20  to  25 
percent  to  convert  as  soon  as  possible  to 
permits  issued  under  the  authority  of 
the  Ski  Area  Permit  Act. 

Analysis  and  Response  to  Pnblic 
Comments 

One  letter  was  received  during  the 
comment  period  from  a  trade 
association  representing  ski  area  owners 
and  operators.  Of  the  135  ski  resorts 
authorized  to  operate  on  National  Forest 
System  Lands,  122  are  members  of  this 
association.  The  comments  in  the  letter 
were  given  full  consideration  in 
adoption  of  the  final  interim  directive. 

Tne  association  expressed  general 
support  of  the  proposed  interim 
directive.  They  also  expressed  some 
concern  about  the  applicability  of 
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"extraordinary  circumstances"  in 
relation  to  the  proposed  categorical 
exclusion  and  suggested  the  Forest 
Service  add  clarifying  language.  The 
association  commented  that  they  believe 
section  701(i)  of  the  Omnibus  Parks  and 
Public  Lands  Management  Act  of  1996 
excludes  the  reissuance  of  a  ski  area 
permit  from  the  NEPA  process.  They 
said  that  creation  of  a  categorical 
exclusion  for  such  actions,  however, 
accomplishes  the  intent  of  Congress  in 
the  act  to  allow  no  new  development  or 
environmental  impacts  beyond  projects 
already  approved  in  an  existing  Master 
Development  Plan.  They  said  the 
categorical  exclusion  would  allow  the 
expeditious  transfer  and  term  extension 
of  current  ski  permits  and  would  place 
the  environmental  decisions  where  they 
belong:  At  the  time  of  the  forest 
planning  process  and  the  master 
development  planning  analysis. 
Therefore  they  are  in  general  support  of 
the  interim  directive  as  proposed. 

The  association  voiced  concern  that 
application  of  "extraordinary 
circumstances"  should  not  preclude  the 
use  of  a  categorical  exclusion  for  permit 
reissuance  which  is  purely  ministerial 
in  nature.  They  said  the  interim 
directive  should  make  it  clear  that  the 
"extraordinary  circumstances" 
provisions  do  not  apply  to  permit  term 
reissuance  with  purely  adininistrative 
changes  and  should  not  delay 
reissuance  of  the  permit. 

The  Forest  Service  agrees  that  this 
categorical  exclusion  for  permit 
reissuances,  when  no  changes  have 
occurred  in  the  Master  Development 
Plan  and  no  new  facilities  or  activities 
are  authorized,  meets  the  requirements 
and  the  intent  of  the  act.  The  Forest 
Service  further  agrees  with  the 
association  that  use  of  a  categorical 
exclusion  for  permit  reissuance  when 
changes  are  purely  ministerial  meets  the 
requirements  of  NEPA.  Regulations  of 
the  Council  on  Environmental  Quality 
(CEQ)  at  40  CFR  1508.4  set  the 
requirements  regarding  application  of 
"extraordinary  ciramistances" 
provisions.  Detailed  direction  on  how  to 
apply  the  "extraordinary 
circumstances"  provisions  to  categorical 
exclusions  is  set  out  in  section  30.3  of 
FSH  1909.15  and  is  not  within  the  scope 
of  this  interim  directive.  This  interim 
directive  is  limited  to  adding  the 
categorical  exclusion  to  the  list  of 
categories  established  by  the  Chief  of 
the  Forest  Service  and  set  out  in  section 
31.1b  of  Forest  Service  Handbook  (FSH) 
1909.15.  The  interim  directive  has  been 
reviewed  by  the  Coimcil  on 
Environmental  Quality  pursuant  to 
regulations  at  40  CFR  1507.3.  The  text 


of  the  interim  directive  is  set  out  at  the 
end  of  this  notice. 

Regulatory  Impact 

This  interim  directive  has  been 
reviewed  under  USDA  procedures  and 
Executive  Order  12866  on  Regulatory 
Planning  and  Review.  It  has  been 
determined  that  this  is  not  a  significant 
rulemaking.  This  interim  directive  will 
not  have  an  annual  effect  of  $100 
million  or  more  on  the  economy  nor 
adversely  affect  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  nor  State  or  local 
governments.  This  interim  directive  will 
not  interfere  with  an  action  taken  or 
planned  by  another  agency  nor  raise 
new  legal  or  policy  issues.  Finally,  this 
action  will  not  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  of  such 
programs.  Accordingly,  this  interim 
directive  is  not  subject  to  OMB  review 
under  Executive  Order  12866. 

Moreover,  this  interim  directive  has 
been  considered  in  light  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  and  it  has  been  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
that  act. 

Environmental  Impact 

This  interim  directive  establishes  a 
categorical  exclusion  for  permit 
issuance  imder  the  authority  of  the  Ski 
Area  Permit  Act  that  is  a  purely 
ministerial  action.  Programmatic  and 
site-specific  decisions  and  disclosure  of 
environmental  effects  concerning  ski 
area  allocations,  facilities,  and  activities 
are  made  in  forest  land  and  resource 
management  plans,  in  ski  area  Master 
Development  Plans,  and  in  connection 
with  activities  proposed  under 
Operating  Plans  that  may  have  resource 
effects,  with  full  public  involvement 
and  in  compliance  with  NEPA 
procedures.  Section  31.1b  of  Forest 
Service  Handbook  1909.15  (57  FR  431, 
September  18, 1992)  excludes  from 
documentation  in  an  environmental 
assessment  or  impact  statement  rules, 
regulations,  or  polic\^s  to  establish 
Service-wide  administrative  procedures, 
program  processes,  or  instruction.  The 
agency's  assessment  is  that  this  interim 
directive  falls  within  this  category  of 
actions  and  that  no  extraordinary 
circumstances  exist  which  would 
require  preparation  of  an  enviroiunental 
assessment  or  an  envirormiental  impact 
statement. 


No  Takings  Implications 

This  interim  directive  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12630,  and  it  has  been 
determined  that  the  interim  directive 
does  not  pose  the  risk  of  a  taking  of 
Constitutionally  protected  private 
property.  Executive  Order  12630  does 
not  apply  to  this  interim  directive 
because  it  consists  primarily  of 
technical  and  administrative  changes 
governing  authorization  of  occupancy 
and  use  of  National  Forest  System 
lands.  Forest  Service  special  use 
authorizations  for  ski  areas  do  not  grant 
any  right,  title,  or  interest  in  or  to  lands 
or  resources  held  by  the  United  States. 

Controlling  Paperwork  Burdens  on  the 
Public 

This  interim  directive  does  not 
contain  any  recordkeeping  or  reporting 
requirements  or  other  information 
collection  requirements  as  defined  in  5 
CFR  part  1320  and,  therefore,  imposes 
no  paperwork  burden  on  the  public. 
Accordingly,  the  review  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  e^  seq.)  dnd 
implementing  regulations  at  5  CFR  1320 
do  not  apply. 

Unfunded  Mandates  Reform 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22, 1995,  the  agency 
has  assessed  the  effects  of  this  interim 
directive  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  interim  directive  does  not  compel 
the  expenditure  of  $100  million  or  more 
by  any  State,  local,  or  tribal 
govenmients  or  anyone  in  the  private 
sector.  Therefore,  a  statement  under 
section  202  of  the  act  is  not  required. 

Civil  Justice  Reform  Act 

This  interim  directive  has  been 
reviewed  under  Executive  Order  12988, 
Civil  Justice  Reform.  When  this  interim 
directive  is  adopted,  (1)  all  State  and 
local  laws  and  regulations  that  are  in 
conflict  with  this  interim  directive  or 
which  would  impede  its  full 
implementation  would  be  preempted; 
(2)  no  retroactive  effect  would  be  given 
to  this  interim  directive;  and  (3)  it 
would  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  its  provisions. 
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Dated:  August  27, 1998. 
Robert  Lewis,  Jr., 
Acting  Associate  Chief. 

Interim  Directive  to  Forest  Service 
Handbook 

Note:  The  Forest  Service  organizes  its 
directive  system  by  alpha-numeric  codes  and 
subject  headings.  Only  those  sections  of 
chapter  30  in  Forest  Service  Handbook  (FSH) 
1909.15,  Environmental  Policy  and 
Procedures  Handbook,  which  include  the 
interim  directive  that  is  the  subject  of  this 
notice,  are  set  out  here.  The  audience  for  this 
interim  directive  is  Forest  Service  employees 
charged  with  issuing  and  administering  ski 
area  pennits.  This  interim  directive  adds  the 
following  category  to  the  list  of  categorical 
exclusions  in  FSH  1909.15,  section  31.1b: 

9.  Issuance  of  a  new  permit  for  up  to 
the  maximum  tenure  allowable  imder 
the  National  Forest  Ski  Area  Permit  Act 
of  1986  (16  U.S.C.  497b)  for  an  existing 
ski  area  when  such  issuance  is  a  purely 
ministerial  action  to  account  for 
administrative  changes,  such  as  a 
change  in  ownership  of  ski  area 
improvements,  expiration  of  the  current 
permit,  or  a  change  in  the  statutory 
authority  applicable  to  the  current 
permit.  Examples  of  actions  in  this 
category  include,  but  are  not  limited  to: 

a.  Issuing  a  permit  to  a  new  owner  of 
ski  area  improvements  within  an 
existing  ski  area  with  no  changes  to  the 
Master  Development  Plan,  including  no 
changes  to  the  facilities  or  activities  for 
that  ^  area. 

b.  Upon  expiration  of  a  ski  area 
permit,  issuing  a  new  permit  to  the 
holder  of  the  previous  permit  where  the 
holder  is  not  requesting  any  changes  to 
the  Master  DeveJopment  Plan,  including 
changes  to  the  facilities  or  activities. 

c  Issiiing  a  new  permit  imder  the 
National  Forest  Ski  Area  Permit  Act  of 
1986  to  the  holder  of  a  permit  issued 
under  the  Term  Permit  and  Organic 
Acts,  wh«e  there  are  no  changes  in  the 
type  or  scope  of  activities  authorized 
and  no  other  changes  in  the  Master 
Development  Plan. 

(FR  Doc.  98-24181  Filed  9-8-98;  8:45  am] 
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DEPAFtTMENT  OF  COMMERCE 

International  Trade  Administration 
(A-680-815  &  A-S80-8iq 

Certain  Cold-Roiled  and  Corrosion- 
Resistant  Cart>on  Steel  Flat  Products 
From  Korea:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

reviews. 

SUMMARY:  In  response  to  requests  from 
three  respondents  and  from  the 
petitioners  in  the  original  investigation, 
the  Department  of  Commerce  ("the 
Department")  is  conducting 
administrative  reviews  of  the 
antidumping  duty  orders  on  certain 
cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  from  Korea. 
These  reviews  cover  three 
manufacturers  and  exporters  of  the 
subject  merchandise.  The  period  of 
review  ("POR")  is  August  1, 1996, 
through  July  31, 1997. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value 
("NV").  If  these  preliminary  results  are 
adopted  in  our  final  results  of 
administrative  reviews,  we  will  instruct 
U.S.  Customs  to  assess  antidumping 
duties  eqiial  to  the  difference  between 
export  price  ("EP")  or  constructed 
export  price  ("CEP")  and  NV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  Mdth 
the  argument:  (1)  a  statement  of  the 
issue;  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  September  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Sonmez  (Union).  Becky  Hagen  or 
Steve  Bezirganian  (the  POSCO  Group), 
Lisette  Lach  (Dongbu),  or  James  Doyle, 
Enforcement  Group  IE — Office  7,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Room  7866.  Washington, 
D.C  20230;  telephone  (202)  482-0961 
(Sonmez).  -1102  (Hagen),  -0162 
(Bezirganian),  -0190  (Ladh),  or^l59 
(Doyle). 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 


the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  Part  351  (62  FR  27296— May  19, 
1997). 

Background 

The  Department  published 
antidtmiping  duty  orders  on  certain 
cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  from  Korea  on 
August  19, 1993  (58  FR  44159).  The 
Department  (Hiblished  a  notice  of 
"Opportunity  to  Request  an 
Adininistrative  Review"  of  the 
antidtunping  duty  orders  for  the  1996/ 
97  review  period  on  August  4, 1997  (62 
FR  41925).  On  August  29, 1997. 
respondents  Dongbu  Steel  Co..  Ltd. 
("Dongbu")  and  Union  Steel 
Manufacturing  Co..  Ltd.  ("Union") 
requested  that  the  Department  conduct 
an  administrative  review  of  the 
antidimiping  duty  order  on  corrosion- 
resistant  carbon  steel  flat  products  fiY>m 
Korea.  Also,  on  August  29. 1997, 
Pohang  Iron  and  Steel  Co.,  Ltd. 
("POSCO")  requested  that  the 
Department  conduct  administrative 
reviews  of  the  antidiunping  duty  orders 
on  cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  from  Korea. 
On  September  2, 1997,  petitioners  in  the 
original  less-than-feir-value  ("LTFV") 
investigations  (AK  Steel  Corporation; 
Bethlehem  Steel  Corporation;  Inland 
Steel  Industries,  Inc.;  LTV  Steel 
Company;  National  Steel  Corporation; 
and  U.S.  Steel  Group  A  Unit  of  USX 
Corporation)  requested  that  the 
Department  conduct  administrative 
reviews  of  the  antidumping  duty  orders 
on  cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  from  Korea 
with  respect  to  all  three  of  the 
aforementioned  respondents.  We 
initiated  these  reviews  on  September  19, 
1997  (62  FR  52092— September  25. 
1997). 

Under  the  Act.  the  Department  may 
extend  the  deadline  for  completion  of 
administrative  reviews  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  March  31, 1998.  the 
Department  extended  the  time  limits  la 
the  preliminary  results  in  these  cases. 
See  Certain  Cold-Rolled  Carbon  Steel. 
Flat  Products  and  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Korea:  Antidumping  Duty 
Administrative  Reviews:  Extension  of 
Time  Limit,  63  FR  16971  (April  7. 1998). 
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The  Department  is  conducting  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Reviews 

The  review  of  "certain  cold-rolled 
carbon  steel  flat  products"  covers  cold- 
rolled  (cold-reduced)  carbon  steel  flat- 
rolled  products,  of  rectangular  shape, 
neither  clad,  plated  nor  coated  writh 
metal,  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetalUc  substances,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measiues  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  Harmonized  Tariff  Schedule 
("HTS")  under  item  numbers 

7209.15.0000,  7209.16.0030, 

7209.16.0060,  7209.16.0090, 

7209.17.0030.  7209.17.0060, 

7209.17.0090,  7209.18.1530, 

7209.18.1560,  7209.18.2550, 

7209.18.6000.  7209.25.0000, 

7209.26.0000,  7209.27.0000, 

7209.28.0000,  7209.90.0000, 

7210.70.3000,  7210.90.9000, 

7211.23.1500,  7211.23.2000. 

7211.23.3000.  7211.23.4500, 

7211.23.6030.  7211.23.6060, 

7211.23.6085,  7211.29.2030, 

7211.29.2090,  7211.29.4500, 

7211.29.6030,  7211.29.6080, 

7211.90.0000,  7212.40.1000, 

7212.40.5000,  7212.50.0000, 

7215.50.0015.  7215.50.0060, 

7215.50.0090,  7215.90.5000, 

7217.10.1000,  7217.10.2000, 

7217.10.3000,  7217.10.7000, 

7217.90.1000,  7217.90.5030, 

7217.90.5060.  7217.90.5090.  Included  in 

this  review  are  flat-rolled  products  of 

nonrectangular  cross-section  where 

such  cross-section  is  achieved 

subsequent  to  the  rolling  process  (i.e., 

products  which  have  been  "worked 

after  rolling") — for  example,  products 

which  have  been  beveled  or  rounded  at 

the  edges.  Excluded  from  this  review  is 

certain  shadow  mask  steel,  i.e., 
aluminum-killed,  cold-rolled  steel  coil 
that  is  open-coil  annealed,  has  a  carbon 
content  of  less  than  0.002  percent,  is  of 
0.003  to  0.012  inch  in  thickness,  15  to 
30  inches  in  width,  and  has  an  ultra  flat. 
isotropic  surface. 

The  review  of  "certain  corrosion- 
reastant  carbon  steel  flat  products" 
covers  flat-rolled  carbon  steel  products, 
of  rectangular  shape,  either  clad,  plated, 
or  coated  with  corrosion-resistant 


metals    such    as    zinc,    aluminum, 
or    zinc-,  alimiinimi-,  nickel-  or  iron- 
based  alloys,  whether  or  not  combated 
or  painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances 
in  addition  to  the  metallic  coating,  in 
coils  (whether  or  noMn  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measiires  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  cxirrently  classifiable  in 
the  HTS  under  item  numbers 
7210.30.0030,  7210.30.0060, 
7210.41.0000,  7210.49.0030, 
7210.49.0090,  7210.61.0000, 
7210.69.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090, 
7210.90.1000,  7210.90.6000, 
7210.90.9000.  7212.20.0000, 
7212.30.1030.  7212.30.1090, 
7212.30.3000,  7212.30.5000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000,  7212.60.0000, 
7215.90.1000,  7215.90.3000, 
7215.90.5000,  7217.20.1500, 
7217.30.1530,  7217.30.1560, 
7217.90.1000,  7217.90.5030, 
7217.90.5060.  7217.90.5090.  Included  in 
this  review  are  flat-rolled  products  of 
nonrectangular  cross»section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  [i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges.  Excluded  from  this  review 
are:  flat-rolled  steel  products  either 
plated  or  coated  with  tin,  lead, 
chromiimi,  chromium  oxides,  both  tin 
and  lead  ("teme  plate"),  or  both 
chromiiun  and  chromium  oxides  ("tin- 
free  steel"),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating;  clad 
products  in  straight  lengths  of  0.1875 
inch  or  more  in  composite  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness;  and  certain  clad  stainless 
flat-rolled  products,  which  are  three- 
layered  corrosion-resistant  carbon  steel 
flat-rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20% 
ratio. 

These  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  descriptions 
remain  dispositive. 


The  POR  is  August  1, 1996  through 
July  31, 1997.  These  reviews  cover 
entries  associated  with  sales  of  certain 
cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  by  Dongbu, 
Union,  and  the  POSCO  Group. 

Verification 

We  verified  information  provided  by 
POSCO  with  respect  to  its  costs, 
including  on-site  inspection  of  facilities, 
the  examination  of  relevant  accounting 
and  financial  records,  and  selection  of 
original  docimientation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  cost 
verification  report  (see  the  August  5, 
1998,  Cost  Verification  Report — Pohang 
Iron  and  Steel  Company.  Ltd.  from  Bill 
Jones  and  Symon  Monu  to  Christian 
Marsh). 

Transactions  Reviewed 

In  determining  NV,  based  on  our 
review  of  the  submissions  by  Dongbu, 
the  Department  determined  that  Dongbu 
need  not  report  "downstream"  sales  by 
affiliated  resellers  in  the  home  market 
because  of  their  small  quantity.  In 
addition,  the  Department  determined 
that  POSCO  need  not  report  the  home 
market  downstream  sales  of  only  those 
affiliated  service  centers  in  which 
POSCO  owns  a  minority  stake,  because 
it  appears  that  they  would  have  a 
minimal  effect  upon  the  calculation  of 
NV,  and  such  reporting,  to  the  extent  it 
would  be  possible,  would  constitute  an 
enormous  burden.  (See  the  July  24, 
1998,  memorandxun  from  Becky  Hagen 
to  Roland  MacDonald). 

Consistent  with  prior  reviews,  for 
Union  and  the  POSCO  Group  we 
excluded  from  om-  analysis  home 
market  sales  identified  by  respondents 
as  overruns  because  such  sales  were 
outside  the  ordinary  course  of  trade. 
Petitioners  have  argued  that  the 
Department  should  also  exclude 
Dongbu's  lowest-priced  home  market 
sales  because  Dongbu  refused  to  identify 
which  of  its  home  market  sales  involved 
overruns.  However,  Dongbu  explained 
that  it  no  longer  tracked  overruns  in  the 
ordinary  course  of  business  and  that  it 
sold  its  prime  ovemms  as  normal  prime 
merchandise.  In  past  reviews  of  Dongbu, 
we  have  excluded  sales  characterized  as 
overrun  sales,  but  we  have  not  excluded 
sales  simply  because  they  appear  to 
have  been  low-priced.  We  have 
preliminarily  determined  that  it  would 
be  inappropriate  to  conclude  that  a 
broad  portion  of  relatively  low-priced 
Dongbu  home  market  sales  database 
should  be  treated  as  ovemms  and 
excluded  from  our  analysis.  However, 
we  have  also  preliminarily  determined 
that  certain  Dongbu  home  market  sales 
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were  outside  the  ordinary  course  of 
trade,  and  have  excluded  those 
transactions  bom  our  analysis.  These 
sales  were  categorized  by  Dongbu  as 
slow  moving  prime  grade  painted 
material  of  undesired  colors  which 
appear  to  have  been  either  obsolete  or 
clearance  merchandise,  and  were  at 
aberrationally  low  prices.  See  the 
August  31, 1998,  analysis  memorandum 
from  Lisette  Lach  through  James  Doyle 
to  the  File. 

Affiliated  Parties 

For  purposes  of  these  reviews,  we  are 
treating  POSCO,  Pohang  Coated  Steel 
Co.,  Ltd.  ("POCOS"),  and  Pohang  Steel 
Industries  Co.,  Ltd.  ("PSI")  as  affiliated 
parties  and  have  "collapsed"  them  as  a 
single  producer  of  certain  cold-rolled 
carbon  steel  flat  products  (POSCO  and 
PSI)  and  certain  corrosion-resistant 
carbon  steel  flat  products  (POSCO, 
POCOS,  and  PSI).  We  refer  to  the 
collapsed  respondent  as  the  POSCO 
Group.  POSCO,  POCOS,  and  PSI  were 
already  collapsed  in  previous  segments 
of  these  proceedings.  See,  e.g..  Final 
Determinations  of  Sales  at  I^s  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products,  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Korea,  58  FR 
37176  (July  9, 1993).  POSCO  has 
submitted  no  information  which  would 
cause  us  to  change  that  treatment. 

As  in  prior  reviews,  during  this,  the 
fourth  POR,  both  Dongbu  and  Union 
were  involved  in  commercial 
relationships  with  the  POSCO  Group. 
For  example,  both  Dongbu  and  Union 
purchased  hot-rolled  steel  coil  inputs 
fit)m  POSCO,  and  Union  and  POCOS 
have  a  common  owner,  Dongkuk  Steel 
Mill  ("DSM").  Because  the  parties  have 
submitted  no  new  information  regarding 
these  commercial  relationships,  we  have 
not  altered  our  finding  that  these 
relationships  do  not  give  rise  to 
affiliation  between  either  Dongbu  or 
Union  and  the  POSCO  Group. 

During  this  review,  the  parties 
submitted  information  and  argument 
regarding  a  joint  venture  in  Venezuela — 
POSCO  Venezuela  C.A.  ("POSVEN")— 
in  which  Dongbu  U.S. A.,  POSCO  and 
other  investors,  held  interests  during  the 
POR.  When  on  line,  POSVEN  will 
produce  hot-briquetted  iron,  an  input 
into  the  steelmaking  process.  Petitioners 
argue  that  Dongbu  and  POSCO  are 
affiliated  by  virtue  of  Dongbu  U.S.A. 's 
and  POSCO's  participation  in  POSVEN. 
We  preliminarily  disagree.  While  two  or 
more  persons  that  jointly  control 
another  person  are  affiliated  under 
section  771(33)(F)  of  the  Act,  in  this 


case  the  entity  that  is  jointly  controlled 
is  only  indirectly  coimected  with  the 
manufactiire  and  sale  of  the  subject 
merchandise.  The  joint  venture  was 
created  to  produce  an  input  that  can  be 
used  as  part  of  the  production  process 
for  a  wide  array  of  steel  products.  We 
note  also  that  Dongbu  itself  is  not  a 
shareholder  in  POSVEN,  and  that 
Dongbu  U.S.A.  no  longer  holds  any 
interest. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  cold-rolled 
carbon  steel  flat  products  produced  by 
the  respondents,  covered  by  the 
descriptions  in  the  "Scope  of  the 
Reviews"  section  of  this  notice,  supra, 
and  sold  in  the  home  market  during  the 
POR,  to  be  foreign  like  products  for  the 
purpose  of  determining  appropriate 
product  comparisons  to  U.S.  sales  of 
cold-rolled  carbon  steel  flat  products. 
Likewise,  we  considered  all  corrosion- 
resistant  carbon  steel  flat  products 
produced  by  the  respondents  and  sold 
in  the  home  market  during  the  POR  to 
be  foreign  like  products  for  the  purpose 
of  determining  appropriate  product 
comparisons  to  corrosion-resistant 
carbon  steel  flat  products  sold  in  the 
United  States.  Where  there  were  no 
sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  in  Appendix 
V  of  the  Department's  antidumping 
questioimaire.  In  making  the  product 
comparisons,  we  matched  foreign  like 
products  based  on  the  physical 
characteristics  reported  by  the 
respondent.  Where  sales  were  made  in 
the  home  market  on  a  different  weight 
basis  from  the  U.S.  market  (theoretical 
versus  actual  weight),  we  converted  all 
quantities  to  the  same  weight  basis, 
using  the  conversion  factors  supplied  by 
the  respondents,  before  making  our  fair- 
value  comparisons. 

Fair- Value  Comparisons 

To  determine  whether  sales  of  certain 
cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  by  the 
respondents  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  CEP  to  NV,  as  described  in 
the  "Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  777A(d)(2) 
of  the  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  individual  U.S. 
transactions. 


Interested  Party  Comments 

On  July  24, 1998,  and  August  7, 1998, 
the  petitioners  submitted  comments 
regarding  Union.  On  July  24, 1998, 
August  7, 1998,  and  August  20, 1998, 
the  petitioners  submitted  comments 
regarding  Dongbu.  On  August  10, 1998, 
and  August  13, 1998,  the  petitioners 
submitted  comments  regarding  the 
POSCO  Group.  On  July  31, 1998,  August 
18, 1998,  and  August  21, 1998,  the 
POSCO  Group  submitted  comments.  On 
August  18, 1998,  Union  and  Dongbu 
submitted  comments.  While  we  have 
considered  these  comments  for 
purposes  of  our  preliminary  results, 
because  of  the  lateness  of  these 
submissions,  we  are  not  able  to  fully 
address  the  comments  for  these  results. 

Intent  to  Revoke 

posca 

On  August  29, 1997,  POSCO 
submitted  a  request,  in  accordance  with 
19  CFR  351.222(e),  that  die  Department 
revoke  the  orders  covering  certain  cold- 
rolled  carbon  steel  flat  products  and 
certain  corrosion-r^stant  carbon  steel 
flat  products  from  Korea  with  respect  to 
its  sales  of  this  merchandise. 
In  accordance  with  19  CFR 
351.222(e),  these  requests  were 
accompanied  by  a  certification  from 
POSCO  that  it  had  not  sold  the  subject 
merchandise  at  less  than  NV  for  a  three- 
year  period,  including  this  review 
period,  and  would  not  do  so  in  the 
future.  POSCO  also  agreed  to  its 
immediate  reinstatement  in  the  relevant 
antidumping  order,  as  long  as  any  firm 
is  subject  to  the  order,  if  the  Department 
concludes  under  19  CFR  351.216  that, 
subsequent  to  revocation,  POSCO  sold 
the  subject  merchandise  at  less  than  NV. 

The  POSCO  Group  was  not  reviewed 
during  the  first  administrative  review 
period.  In  the  second  administrative 
reviews,  we  determined  that  the  POSCO 
Group  had  de  minimis  margins  on  both 
cold-rolled  and  corrosion-resistant  steel. 
However,  in  the  third  administrative 
reviews,  we  determined  that  the  POSCO 
Group  sold  both  cold-rolled  and 
corrosion-resistant  carbon  steel  flat 
products  at  less  than  fair  value.  See 
Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  63  FR  13170  (March  18, 1998), 
as  amended  at  63  FR  20572  (April  27, 
1998)  {"Third  Reviews").  Therefore  the 
POSCO  Group  does  not  have  three 
consecutive  years  of  zero  or  de  minimis 
margins  on  corrosion-resistant  steel  or 
cold-rolled  steel,  and  thus  is  not  eligible 
for  revocation  of  the  orders  on 
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corrosion-resistant  steel  and  cold-rolled 
steel  under  19  CFR  351.222(e). 

Dongbu 

On  August  29, 1997.  Dongbu 
submitted  a  request,  in  accordance  with 
19  CFR  351.222(e),  that  the  Department 
revoke  the  orders  covering  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Korea  with  respect  to  its 
sales  of  this  merchandise. 

In  accordance  with  19  CFR 
351.222(e),  the  request  was 
accompanied  by  a  certification  from 
Dongbu  that  it  had  not  sold  the  subject 
merchandise  at  less  than  NV  for  a  three- 
year  period,  including  this  review 
period,  and  would  not  do  so  in  the 
future.  Dongbu  also  agreed  to  its 
immediate  reinstatement  in  the  relevant 
antidumping  order,  as  long  as  any  firm 
is  subject  to  the  order,  if  the  Department 
concludes  under  19  CFR  351.216  that, 
subsequent  to  revocation,  Dongbu  sold 
the  subject  merchandise  at  less  than  NV. 

In  the  third  administrative  review  of 
corrosion-resistant  steel,  we  determined 
that  Dongbu  sold  corrosion-resistant 
carbon  steel  flat  products  at  less  than 
fair  value.  See  Third  Reviews  at  63  FR 
13170  (March  18, 1998),  as  amended  at 
63  FR  20572  (April  27, 1998). 
Additionally,  as  discussed  below,  we 
have  preliminarily  determined  that 
during  the  fourth  review  period  Dongbu- 
sold  certain  corrosion-resistant  carbon 
steel  flat  products  at  less  than  fair  value. 
Consequently,  we  preliminarily 
determine  that  because  Dongbu  does  not 
have  three  consecutive  years  of  zero  or 
de  minimis  margins  on  corrosion- 
resistant  steel,  it  is  not  eligible  for 
revocation  of  the  order  on  corrosion- 
resistant  steel  under  19  CFR  351.222(e). 

DateofSple 

It  is  the  Department's  current  practice 
normally  to  use  the  invoice  date  as  the 
date  of  sale,  although  we  may  use  a  date 
other  than  the  invoice  date  if  we  are 
satisfied  that  a  different  date  better 
reflects  the  date  on  which  the  exporter 
or  producer  establishes  the  material 
terms  of  sale.  See  19  CFR  351.401(1).  We 
have  preliminarily  determined  that 
there  is  no  reason  to  depart  fit)m  the 
Department's  normal  practice  with 
respect  to  date  of  sale.  Consequently,  for 
Union,  Dongbu  and  the  POSCO  Group, 
we  used  the  date  of  invoice  as  the  date 
of  sale:  for  home  market  sales,  the 
reported  date  of  the  invoice  from  the 
Korean  manufacturer;  for  U.S.  sales,  the 
reported  date  of  invoice  from  the  U.S. 
sales  affiliate  to  the  first  unaffiliated 
U.S.  customer,  which  is  typical  for  CEP 
sales. 


Constructed  Export  Price 

We  calculated  the  price  of  United 
States  sales  based  on  CEP,  in  accordance 
with  section  772(b)  of  the  Act.  The  Act 
defines  the  term  "constructed  export 
price"  as  "the  price  at  which  the  subject 
merchandise  is  first  sold  (or  agreed  to  be 
sold)  in  the  United  States  before  or  after 
the  date  of  importation  by  or  for  the 
account  of  the  producer  or  exporter  of 
such  merchandise  or  by  a  seller 
affiliated  with  the  producer  or  exporter, 
to  a  purchaser  not  affiliated  with  the 
producer  or  exporter,  as  adjusted  under 
subsections  (c)  and  (d)."  In  contrast, 
"export  price"  is  defined  as  "the  price 
at  which  the  subject  merchandise  is  first 
sold  (or  agreed  to  be  sold)  before  the 
date  of  importation  by  the  producer  or 
exporter  of  the  subject  merchandise 
outside  of  the  United  States."  Sections 
772(a)-(b)  of  the  Act  (emphasis  added). 
In  these  cases,  the  record  establishes 
that  the  respondents'  affiliates  in  the 
United  States  were  in  most  instances  the 
parties  first  contacted  by  unaffiliated 
U.S.  customers  desiring  to  purchase  the 
subject  merchandise  and  also  that  the 
sales  affiUates  in  question  signed  the 
sales  contracts  and  performed  other 
selling  functions.  Respondents  have 
submitted  no  new  evidence  warranting 
a  change  in  our  finding  in  the  third 
reviews — based  in  part  on  exhaustive 
sales  verifications — that  the  subject 
merchandise  is  first  sold  in  the  United 
States  by  the  affiliated  seller,  and  that 
the  sales  in  question  are  therefore  CEP 
transactions.  See  Third  Reviews,  63  FR 
at  13172. 

For  all  three  respondents,  we 
calculated  CEP  based  on  packed  prices 
to  unaffiliated  customers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  bom  the  gross  unit  price  for 
foreign  inland  freight,  foreign  inland 
insurance,  foreign  brokerage  and 
handling,  international  freight,  marine 
insurance,  U.S.  inland  frei^t,  U.S. 
brokerage  and  handling,  U.S.  Customs 
duties,  commissions,  discounts  and 
rebates,  pre-sale  warehousing  expenses, 
credit  expenses,  warranty  expenses, 
inventory  carrying  costs  incurred  in  the 
United  States,  and  other  direct  and 
indirect  selling  expenses.  Our 
calculation  of  indirect  selling  expenses 
does  not  include  interest  expenses  of 
the  U.S.  sales  affiliates  because  we  have 
preliminarily  determined  that  virtually 
all  of  those  interest  expenses  relate  to 
the  financing  of  receivables  or  to 
borrowings  involving  non-subject 
merchandise.  We  adjusted  the 
calculation  of  U.S.  indirect  selling 
expenses  for  Dongbu  to  exclude 
categories  of  expenses  more  properly 
categorized  as  other  types  of  expenses 


(e.g..  movement)  (see  the  August  31, 
1998.  analysis  memorandum  from 
Lisette  Ladi  through  James  Doyle  to  the 
File).  Pursuant  to  section  772(d)(3).  we 
made  ah  adjustment  for  CEP  profit.  For 
each  respondent,  where  appropriate,  we 
added  interest  revenue  to  the  gross  unit 
price.  For  each  respondent,  consistent 
with  the  Department's  normal  practice, 
we  added  duty  drawback  to  the  gross 
unit  price.  We  did  so  in  accordance 
with  the  Department's  long-standing 
test,  which  requires:  (1)  that  the  import 
duty  and  rebate  be  directly  linked  to, 
and  dependent  upon,  one  another;  and 
(2)  that  the  company  claiming  the 
adjustment  demonstrate  that  there  were 
sufficient  imports  of  imported  raw 
materials  to  accoimt  for  the  duty 
drawback  received  on  the  exports  of  the 
manufactured  product. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home-market  and 
U.S.  ^es,  we  determined  that  the 
quantity  of  the  foreign  like  product  sold 
in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  in  accordance 
with  section  773(a)(l)(B)(i)  of  the  Act, 
we  based  NV  on  the  price  at  which  the 
foreign  like  product  was  first  sold  for 
consumption  in  the  home  market,  in  the 
usual  commercial  quantities  and  in  the 
ordinary  course  of  trade. 

Where  appropriate,  we  deducted 
rebates,  discounts,  inland  freight  (offset, 
where  applicable,  by  freight  revenue), 
inland  insurance,  and  packing.  We 
made  adjustments  to  NV,  where 
appropriate,  for  differences  in  credit 
expenses  (offset,  where  applicable,  by 
interest  income),  warranty  expenses, 
post-sale  warehousing,  and  for 
differences  in  weight  basis.  Because  the 
POSCO  Group  did  not  demonstrate  that 
the  rental  payments  made  to  one  of  its 
affiliated  parties  were  at  arm's  length, 
we  have  revised  the  reported  post-sale 
warehousing  expense  for  the  warehouse 
in  question  by  the  portion  of  the 
reported  expense  accounted  for  by  those 
rental  payments.  We  also  made 
adjustments,  where  appropriate,  for 
home-market  indirect  selling  expenses 
to  offset  U.S.  commissions  in  CEP 
comparisons.  We  examined  the 
calculations  of  imputed  credit  expense 
for  home  market  customers  that  were 
based  on  very  long  credit  periods. 
Respondents  indicated  that  they  caimot 
systematically  tie  payments  to  actual 
shipments  because  they  allow  their 
customers  to  maintain  open  balances. 
To  calculate  credit  days  for  their 
customers,  respondents  divided  average 
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POR  monthly  receivables  by  average 
POR  daily  sales.  This  methodology  used 
by  respondents  was  identical  to  that 
used  in  prior  segments.  Petitioners  have 
indicated  that,  as  a  general  matter,  this 
methodology  may  lead  to  distortions 
when  there  are  not  uniform  volumes  of 
sales  and  payments,  and  note  that  for 
certain  customers  in  these  reviews  it 
results  in  credit  days  of  several 
hundreds  of  days.  For  customers  with 
such  long  calculated  credit  days,  we 
requested  that  respondents  recalculate 
the  credit  days  using  the  most  recent 
two  completed  fiscal  years  (1996  and 
1997)  rather  than  just  the  POR.  In  most 
instances,  the  calculated  credit  days 
using  the  two  full  years  (January  1996 
through  December  1997)  were  less  than 
one-half  of  the  calculated  credit  days 
using  only  the  POR.( August  1996 
through  July  1997). 

Petitioners  indicated  that  for  Dongbu 
and  Union  the  Department  should 
recalculate  the  credit  days  using  this 
two-year  information  or  using  POR 
information  that  excludes  receivables 
that  existed  at  the  begirming  of  the  POR. 
However,  the  two-year  methodology 
does  not  result  in  uniform  volumes  of 
sales  and  payments,  and  the  shorter 
periods  calculated  based  on  such  a  two- 
year  methodology  could  be  the  result  of 
the  fact  that  the  sample  we  chose  for 
analysis  was  composed  of  aberrationally 
high  credit  days.  Using  POR  information 
that  excludes  receivables  that  existed  at 
the  beginning  of  the  POR  is  not 
appropriate  because  it  would  maintain 
sales  in  the  denominator  that  were  sold 
in  the  POR  but  not  paid  for  until  after 
the  POR.  We  have  preliminarily 
determined  that  we  are  not  adjusting 
credit  days  for  sales  made  by  Dongbu  or 
Union.  The  methodology  employed  by 
Dongbu  and  Union  was  the  same  as  in 
prior  reviews,  and  the  Department  finds 
no  reason  to  deviate  from  that 
methodology. 

The  POSCO  Group  explained  its 
highest  credit  days  by  noting  that  it 
used  365  credit  days  when  its  credit  day 
calculation  resulted  in  values  of  either 
less  than  zero  days  or  greater  than  365 
days.  Petitioners  state  that  for  all 
POSCO  Group  home  market  sales  the 
Department  should  use  the  reported 
sale-specific  payment  terms  as  the  basis 
for  home  market  credit  days.  Petitioners 
note  that  in  a  recent  SEC  filing  POSCO 
expressed  the  importance  of  a  change  in 
the  credit  terms  it  was  providing  to  its 
domestic  customers  in  light  of  the 
recent  deterioration  of  the  Korean 
economy  and  the  financial  difficulties 
faced  by  POSCO  customers.  We  have 
preliminarily  determined  to  deny  the 
imputed  credit  expense  adjustment  in 
instances  where  the  POSCO  Group 


arbitrarily  set  credit  days  to  365  days, 
noting  that  this  aspect  of  its 
methodology  was  not  explained  in  its 
response  and  does  not  appear  to  be 
appropriate.  We  have  not  made  any 
additional  adjustments,  as  the 
methodology  employed  by  the  POSCO 
Group  was  the  same  as  in  prior  reviews, 
and  the  Department  finds  no  reason  to 
deviate  from  that  methodology. 

In  comparisons  to  CEP  sales,  we  also 
increased  NV  by  U.S.  packing  costs  in 
accordance  with  section  773(a)(6)(A)  of 
the  Act.  We  made  adjustments  to  NV  for 
differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise,  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Act.  In  accordance 
with  the  Department's  practice,  where 
all  contemporaneous  matches  to  a  U.S 
sale  observation  resulted  in  difference- 
in-merchandise  adjustments  exceeding 
20  percent,  we  based  NV  on  constructed 
value  ("CV"). 

Differences  in  Levels  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act  and  the 
Statement  of  Administrative  Action 
("SAA")  at  829-831,  to  the  extent 
practicable,  the  Department  will 
calculate  NV  based  on  sales  at  the  same 
level  of  trade  as  the  U.S.  sales  (either  EP 
or  CEP).  When  the  Department  is  unable 
to  find  sales  in  the  comparison  market 
at  the  same  level  of  trade  as  the  U.S. 
sale(s),  the  Department  may  compare 
sales  in  the  U.S.  and  foreign  markets  at 
different  levels  of  trade,  and  adjust  NV 
if  appropriate.  The  NV  level  of  trade  is 
that  of  the  starting-price  sales  in  the 
home  market.  As  the  Department 
explained  in  Gray  Portland  Cement  and 
Clinker  From  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (62  FR  17148, 17156— April  9, 
1997),  for  both  EP  and  CEP,  the  relevant 
transaction  for  the  level-of-trade 
analysis  is  the  sale  from  the  exporter  to 
the  importer. 

To  determine  whether  comparison 
market  NV  sales  are  at  a  different  LOT 
than  EP  or  CEP,  we  examine  stages  in 
the  marketing  process  and  selling 
functions  along  the  chain  of  distribution 
between  the  producer  and  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
under  section  773(a)(&)(A)  of  the  Act. 
Finally,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 


whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP- 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731.  61732  (November  17, 
1997),  and  Granular 
Polytetrafluoroethylene  Resin  From 
Italy:  Preliminary  Results  of 
Antidumping  Dutv  Administrative 
Review.  63  FR  25826  (May  11, 1998). 

A.  Dongbu 

Dongbu  argues  that  with  the  change  in 
classification  of  its  U.S.  sales  from  EP  to 
CEP,  it  should  now  be  granted  a  CEP 
offset.  Dongbu  has  argued  during  this 
review  that  there  are  not  significant 
differences  in  selling  activities  within  or 
between  each  market,  but  notes  that 
under  CEP  a  deduction  from  U.S.  price 
is  made  for  those  functions  performed 
by  the  U.S.  sales  affiliate,  Dongbu 
U.S.A.,  and  that  the  expenses  relating  to 
such  functions  incurred  in  the  home 
market  are  still  reflected  in  home  market 
price  unless  a  CEP  offset  is  granted.  We 
disagree  because,  even  after  accounting 
for  the  functions  performed  by  Dongbu 
U.S.A.,  there  are  no  variations  in  level 
of  trade  within  or  between  markets. 

In  identifying  the  level  of  trade  for 
home  market  sales,  we  consider  the 
selling  functions  reflected  in  the  starting 
price  of  home  market  sales  before  any 
adjustments,  pursuant  to  section 
773(a)(l)(B)(i)  of  the  Act.  Dongbu 's 
description  of  selling  functions  in  the 
home  market  makes  no  distinction  with 
regard  to  customer  categories  or 
channels  of  trade,  and  there  is  no 
evidence  on  the  record  indicating  that 
such  functions  vary  within  the  home 
market. 

In  identifying  the  level  of  trade  for 
CEP  sales,  we  considered  only  the 
selling  activities  reflected  in  the  U.S. 
price  after  deduction  of  expenses  and 
profit  under  section  772(d)  of  the  Act. 
Dongbu  stated  that  it  performs  the  same 
functions  for  customers  in  both  markets, 
such  as  arrangement  for  freight  when 
the  terms  of  sale  include  delivery. 
Dongbu  indicated  that  after-sales 
services  in  both  markets  are  limited  to 
the  processing  of  claims  for  delivery  of 
defective  merchandise.  However,  it 
notes  that  the  expenses  associated  with 
functions  performed  by  Dongbu  U.S.A. 
(i.e.,  the  contact  between  the  U.S. 
affiliate  and  the  unaffiliated  U.S. 
customers,  and  other  ancillary 
functions^in  particular,  the  arranging 
of  credit  terms)  are  deducted  in  the 
calculation  of  CEP  as  indirect  selling 
expenses,  but  that  such  expenses 
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incurred  by  Dongbu  for  home  market 
sales  are  not  deducted  in  the  calculation 
of  NV.  Dongbu  argues  that  the 
Department  should  grant  it  a  CEP  offset 
to  account  for  this  variation  in  selling 
functions  between  markets.  We 
disagree.  For  U.S.  sales,  Dongbu 
performed  essentially  the  same 
functions  for  its  Korean  and  U.S. 
affiliates  (Dongbu  Corp.  and  Dongbu 
U.S.A.)  as  Dongbu  U.S.A.  performed 
with  respect  to  the  unaffiliated  U.S. 
customers.  Although  the  expenses 
related  to  Dongbu  U.S.A.'s  activities 
have  been  deducted  from  CEP,  the 
expenses  incurred  by  Dongbu  are  still 
reflected  in  CEP.  Because  we  find  there 
are  no  substantive  difference  in  selling 
functions  performed  in  the  different 
markets,  there  is  no  difference  in  level 
of  trade  and,  therefore,  no  basis  for 
granting  a  CEP  offset. 

B.  Union 

Union  argues  that  with  the  change  in 
classification  of  its  U.S.  sales  from  EP  to 
CEP,  it  should  now  be  granted  a  c£P 
offset.  Union  has  argued  during  this 
review  that  there  are  not  significant 
differences  in  selling  activities  within  or 
between  each  market,  but  notes  that 
under  CEP  a  deduction  from  U.S.  price 
is  made  for  those  functions  performed 
by  the  U.S.  sales  affiliate,  DKA.  and  that 
the  expenses  relating  to  such  functions 
incurred  in  the  home  market  are  still 
reflected  in  home  market  price  imless  a 
CEP  offset  is  granted.  We  disagree 
because,  even  after  accoimting  for  the 
functions  performed  by  DKA,  there  are 
no  variations  in  level  of  trade  within  or 
between  markets. 

In  identifying  the  level  of  trade  for 
home  market  sales,  we  consider  the 
seUing  functions  reflected  in  the  starting 
price  of  home  market  sales  before  any 
adjustments,  pursuant  to  section 
773(a){l)(B)(i)  of  the  Act.  Union's 
description  of  selling  functions  in  the 
home  market  makes  no  distinction  with 
regard  to  customer  categories  or 
channels  of  trade,  and  there  is  no 
evidence  on  the  record  indicating  that 
such  functions  vary  within  the  home 
market. 

In  identifying  the  level  of  trade  for 
CEP  sales,  we  considered  only  the 
selling  activities  reflected  in  the  U.S. 
price  after  deduction  of  expenses  and 
profit  under  section  772(d)  of  the  Act. 
Union  stated  that  it  performs  the  same 
functions  for  customers  in  both  markets 
(e.g.,  after  sales  services/warranties, 
post-sale  warehousing,  technical  advice, 
freight  &  delivery  arrangement,  and 
arrangement  of  credit  terms).  However, 
it  notes  that  the  expenses  associated 
with  functions  performed  by  DKA  (i.e., 
contact  between  the  U.S.  affiliate  and 


the  unaffiliated  U.S.  customers,  after 
sales  services,  arrangement  of  credit 
terms,  and  arrangement  for  fi«ight  and 
delivery  imder  certain  circiunstances) 
are  deducted  in  the  calculation  of  CEP 
as  indirect  selling  expenses,  but  that 
such  expenses  incurred  by  Union  for 
home  market  sales  are  not  deducted  in 
the  calculation  of  NV.  Union  argues  that 
the  Department  should  grant  it  a  CEP 
offset  to  account  for  this  variation  in 
selling  functions  between  markets.  We 
disagree.  For  U.S.  sales.  Union 
performed  essentially  the  same 
functions  for  DKA  as  DKA  performed 
with  respect  to  the  unaffiliated  U.S. 
customers.  Although  the  expenses 
related  to  DKA's  activities  have  been 
deducted  ft-om  CEP,  the  expenses 
incurred  by  Union  are  still  reflected  in 
CEP.  Because  we  find  there  are  no 
substantive  difference  in  selling 
functions  performed  in  the  different 
markets,  there  is  no  difference  in  level 
of  trade  and,  therefore,  no  basis  for 
granting  a  CEP  offset. 

C.  The  POSCO  Group 

The  POSCO  Group  has  argued  during 
this  review  that  the  collapsed 
companies  sold  in  the  home  market  and 
to  the  United  States  at  the  same  level  of 
trade.  Sales  are  made  to  order  for  both 
markets,  and  the  same  range  of  services 
[e.g.,  arrangement  for  movement, 
technical  advice,  and  warranty  services) 
is  provided  for  both  markets  and,  within 
the  home  market,  to  each  type  of 
customer  (e.g.,  end-users  vs.  service 
centers).  The  POSCO  Group  has  not 
claimed  that  any  difference  in  level  of 
trade  exists  between  its  reported  sales  in 
either  market,  and,  based  on  our 
analysis  of  the  selling  functions 
reported,  we  determine  that  there  is  no 
basis  to  find  there  is  any  such 
difference.  Additional  functions 
performed  by  the  U.S.  affiliates  with 
respect  to  U.S.  sales  (e.g.,  expenses 
associated  with  contacts  with 
unaffiliated  customers)  were  also 
performed  by  POSCO  and  POCOS  with 
respect  to  its  transactions  with  its  U.S. 
sales  affiliates,  so  even  after  accounting 
for  the  functions  performed  by  the  U.S. 
sales  affiliates  there  is  no  basis  for 
determining  differences  in  levels  of 
trade  between  markets.  While  the 
POSCO  Group  has  argued  that  the  home 
market  downstream  sales  of  its  service 
centers  in  which  it  owms  a  minority 
stake  are  at  a  different  level  of  trade 
than  all  of  its  other  sales,  the  level  of 
trade  of  those  downstream  sales  is 
irrelevant  because  the  Department 
determined  that  the  POSCO  Group  need 
not  report  the  home  market  resales  of 
those  affiliated  service  centers  (as  noted 


above),  and  the  POSCO  Group  in  fact 
did  not  report  those  downstream  sales. 

Cost-of-Production/ConstTucted  Value 

At  the  time  the  questionnaires  were 
issued  in  these  reviews,  the  second 
annual  administrative  reviews  were  the 
most  recently  completed  segments  of 
these  proceedings  in  whifch  each  of  the 
three  respondents  had  participated.  In 
accordance  with  section  773(b)(2)(A)(ii) 
of  the  Act,  because  we  disregarded 
certain  below-cost  sales  by  each  of  the 
three  respondents  in  those  reviews,  we 
found  reasonable  grounds  in  these 
reviews  to  believe  or  suspect  that  those 
respondents  made  sales  in  the  home 
market  at  prices  below  the  cost  of 
producing  the  merchandise.  We 
therefore  initiated  cost  investigations 
with  regard  to  Dongbu,  the  POSCO 
Group,  and  Union  in  order  to  determine 
whether  the  respondents  made  home- 
market  sales  during  the  POR  at  prices 
below  their  COP  within  the  meaning  of 
section  773(b)  of  the  Act. 

Before  making  concordance  matches 
and  fair-value  comparisons,  we 
conducted  the  COP  analysis  described 
below. 

A.  Calculation  of  COP 

We  calculated  the  COP  for  Dongbu 
and  Union  based  on  the  sum  of  each 
respondent's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  home-market  selling 
expenses,  general  and  administrative 
expenses  ("G&A"),  and  packing  costs  in 
accordance  with  section  773(b)(3)  of  the 
Act.  As  discussed  below,  we  have 
rejected  POSCO's  reported  cost  data  and 
have  relied  on  non-adverse  facts 
available  for  purposes  of  calculating  its 
COP. 

The  Department  made  adjustments  to 
Dongbu's  calculations  of  G&A  and 
interest  expenses  to  reflect  the  exclusion 
of  certain  transactions  from  the  total 
cost  of  sales  figure  used  in  the 
denominator  of  the  calculation  of  the 
G&A  and  interest  expense  factors;  a 
corresponding  adjustment  to  Dongbu's 
cost  of  manufacturing  ("COM")  was  not 
possible,  given  that  the  information 
needed  for  such  an  adjustment  is  not 
available  (see  the  August  31, 1998. 
analysis  memorandum  from  Lisette 
Lach  through  lames  Doyle  to  the  File). 

We  made  adjustments  to  Union's 
fixed  overhead  ("FOH")  due  to  our 
recalculation  of  depreciation  to  be 
consistent  with  the  Department's 
treatment  of  depreciation  for  the 
previous  review  period.  See  Third 
Reviews,  63  FR  at  13191.  We  rejected 
Union's  reported  depreciation  costs 
which  were  calculated  using  an 
acceptable  straight-line  depreciation 
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methodology,  but  which  were  derived 
using  net  asset  values  and  extended 
useful  lives  of  assets.  The  application  of 
this  method  would  be  inconsistent  with 
longstanding  Departmental  treatment  of 
depreciation  in  fixed  overhead.  For  the 
preliminary  margin  calculations,  we 
calculated  an  adjustment  to  Union's 
depreciation  expense  using  the  straight- 
line  depreciation  methodology,  with  the 
original  asset  values  and  original  useful 
lives  of  the  assets,  as  in  the  prior  review. 
See  the  August  31, 1998,  analysis 
memorandum  froni  Cindy  Sonmez 
through  James  Doyle  to  the  File. 


B.  Facts  Available 

After  careful  consideration,  we 
determined  that  we  could  not  use 
POSCO's  costs  as  reported  in  its  Section 
D  response.  As  explained  below,  we  are 
using  as  non-adverse  facts  available  an 
allocation  methodology  which  we 
obtained  during  the  cost  verification. 
For  the  following  reasons,  we  have 
determined  that  an  adverse  inference, 
pursuant  to  section  776(b)  of  the  Act,  is 
not  warranted:  the  values  weighted  by 
POSCO  to  derive  its  CONNUM-specific 
costs  included  all  costs  and  reconciled 
to  its  books  and  records;  the 
overstatement  of  production  quantities 
does  not  appear  to  contain  a  systematic 
bias  in  favor  of  POSCO;  and  POSCO 
officials  prepared,  at  the  Department's 
request,  an  extensive  matrix  to  estimate 
the  potential  distortion  in  its  cost 
submission. 

POSCO  grouped  its  products  together 
using  the  physical  characteristics 
designated  by  the  Department  and 
calculated  weighted-average  control 
number  ("CONNUM")  specific  costs. 
These  CONNUM-specific  costs  were 
combined  with  the  costs  of  POSCO's 
affiliated  producers  to  derive  weighted- 
average  costs  for  the  collapsed  POSCO 
.  Group.  In  calculating  its  ovkoi  weighted- 
average  CONNUM-specific  costs. 
POSCO  overstated  the  production 
quantities  used  in  the  weight-averaging. 
The  overstatement  occurred  because  the 
total  production  quantities  of  certain 
products  were  assigned  to  more  than 
one  CONNUM.  POSCO's  weighting 
methodology  therefore  used  a  weighting 
factor  that  was,  in  aggregate,  several 
times  greater  than  actual  amounts.  The 
problem  is  compounded  by  the  fact  that 
the  product  values  being  weight- 
averaged  within  a  CONNUM  can  vary 
substantially.  In  addition,  since  the 
overstated  production  quantities  were 
used  in  the  weight-averaging  of 
POSCO's  costs  with  the  production 
costs  of  POSCO's  affiliated  producers, 
POSCO's  costs  were  overstated  relative 
to  those  of  the  other  producers. 
POSCO's  production  quantities  are 


weighted  much  more  heavily  than  they 
would  have  been  if  the  calculations 
were  based  on  the  actual  production 
quantities  of  POSCO  and  its  affiliates. 
The  Department  therefore  is  unable  to 
use  the  per-unit  costs  reported  by 
POSCO  in  its  Section  D  questionnaire 
resp>onse  as  these  costs  were  not 
properly  weight-averaged  using  the 
actual  production  quantities  associated 
with  the  Department's  product 
groupings  or  between  POSCO  Group 
producers. 

The  Department  requested  in  its 
September  16, 1997,  Section  D 
questionnaire  that  POSCO  report  COP 
and  CV  data,  using  model-specific 
production  quantities  as  the  weighting 
fector.  In  a  supplemental  questicmnaire 
dated  March  13, 1998,  the  Department 
asked  POSCO  to  identify  the  level  of 
detail  at  which  it  tracks  production  and 
the  physical  characteristics  reflected  in 
its  production  data.  POSCO's 
supplemental  response  was  unclear  in 
regard  to  the  availability  of  detailed 
production  data.  The  Department 
included  several  verification  steps  in  its 
June  8, 1998  agenda  that  involved 
identifying  the  level  of  detail  at  which 
POSCO  tracks  quantities  throughout  the 
production  process.  POSCO  officials 
answered  all  questions  posed  by  the 
Department's  verifiers  during  the  cost 
verification  and,  for  the  first  time, 
explained  that  detailed  production  data 
is  generated  at  the  time  of  production 
and  is  retained  on  computer  tapes  in 
storage. 

Section  776(a)  of  the  Act  directs  the 
Department  to  use  facts  otherwise 
available  when  necessary  information  is 
not  available  on  the  record  or  when  an 
interested  party  withholds  information 
that  has  been  requested,  fails  to  provide 
information  in  a  timely  manner, 
significantly  impedes  a  proceeding,  or 
provides  information  that  cannot  be 
verified.  In  the  instant  case,  detailed 
production  data  necessary  for  a 
recalculation  of  POSCO's  costs  is  not  on 
the  record.  The  Department  therefore 
must  rely  on  facts  available  to  calculate 
revised  COP  amounts  for  both  POSCO 
and  the  POSCO  Group. 

At  verification,  we  requested  that 
POSCO  officials  prepare  a 
comprehensive  matrix  in  order  to  assess 
the  magnitude  of  distortion  inherent  in 
POSCO's  submitted  costs.  The  requested 
matrix  was  prepared  using  POSCO's 
home  market  sales  quantities  to  estimate 
production  quantities  associated  with 
Department  groupings  and  to  calculate 
revised  CONNUM-specific  costs  for  both 
POSCO  and  the  POSCO  Group.  As  facts 
available,  we  have  used  the  revised 
costs  contained  in  the  matrix  to 
calculate  COP  and  CV  amounts  for  both 


POSCO  and  the  POSCO  Group. 
Although  the  matrix  calculates  costs 
using  estimated  rather  than  actual 
production  quantities,  it  more 
appropriately  reflects  the  actual 
production  quantities  associated  with 
the  Department's  product  groupings. 
The  matrix  also  alleviates  the  problem 
of  POSCO's  costs  being  unfairly 
weighted  in  relation  to  the  costs  of  other 
POSCO  Group  producers.  We  note  that 
this  is  a  very  complex  and  difficult 
issue.  The  Department  invites  parties  to 
submit  information  and  comment  on 
this  issue.  Any  such  information  or 
argument  should  be  included  in  parties' 
case  and  rebuttal  brie£s.  We  intend  to 
examine  this  issue  carefully  for  the  final 
results  of  this  review.  Any  information 
or  arguments  parties  provide  will  be 
fully  analyzed  in  making  this  final 
decision. 

Additionally,  we  made  adjustments  to 
the  COM  for  certain  POSCO  and  POCOS 
products.  Specifically,  we  adjusted  the 
per-unit  costs  bom  the  matrix  to  reflect 
differences  in  production  costs 
associated  with  quality  and  coating 
weight.  See  the  August  31, 1998, 
Preliminary  Results  Cost  Calculation 
Memo  from  William  Jones  through 
Michael  Martin  to  Neal  Helper. 

Finally,  we  have  declined  to  consider 
the  appropriateness  of  the  startup 
adjustment  claimed  by  the  POSCO 
Group,  as  the  effect  of  such  an 
adjustment,  if  granted,  would  be 
insignificant  within  the  meaning  of 
section  777A(a){2)  of  the  Act  and  19 
CFR§  351.413. 

C.  Test  of  Home-Market  Prices 

We  used  the  respondents'  weighted- 
average  COP.  as  adjusted  (see  above),  for 
the  period  July  1996  to  June  1997.  We 
compared  the  weighted-average  COP 
figures  to  home-market  sales  of  the 
foreign  like  product  as  required  under 
section  773(b)  of  the  Act.  In  determining 
whether  to  disregard  home-market  sales 
made  at  prices  below  the  COP,  we 
examined  whether  (1)  within  an 
extended  period  of  time,  such  sales 
were  made  in  substantial  quantities,  and 
(2)  such  sales  were  made  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
On  a  product-specific  basis,  we 
compared  the  COP  to  the  home-market 
prices  (not  including  VAT),  less  any 
applicable  movement  cbai^ges. 
discounts,  and  rebates. 

D.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 


48180 


Federal  Register /Vol.  63.  No.  174 /Wednesday.  September  9,  1998 /Notices 


that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POR  were 
at  prices  less  than  the  COP.  we  found 
that  sales  of  that  model  were  made  in 
"substantial  quantities"  within  an 
extended  period  of  time,  in  accordance 
with  sections  773(b)(2)(B)  and  (C)  of  the 
Act,  and  were  not  at  prices  which 
would  permit  recovery  of  all  costs 
within  an  extended  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act.  When  we  found  that  below-cost 
sales  had  been  made  in  "substantial 
quantities"  and  were  not  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
we  disregarded  the  below-cost  sales  in 
accordance  with  section  773(b)(1)  of  the 
Act.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product, 
and  calculated  NV  based  on  CV. 

E.  Calculation  of  CV 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  for  Dongbu 
and  Union  based  on  the  sum  of  each 
respondent's  cost  of  materials, 
fabrication,  SG&A,  U.S.  packing  costs, 
interest  expenses,  and  profit.  In 
accordance  with  sections  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  and  profit  on 
the  amounts  incurred  and  realized  by 
the  respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 
For  selling  expenses,  we  used  the 
weighted-average  home-market  selling 
expenses.  As  noted  in  the  "Calculation 
of  COP"  section  of  this  notice,  we  made 
adjustments  to  the  reported  COMs  of 
Union  and  to  the  reported  G&A  and 
interest  expenses  of  Dongbu.  For  the 
POSCO  Group,  we  calculated  CV  using 
the  non-adverse  facts  available  approach 
described  above,  with  adjustments  to 
certain  CONNUMs  for  differences  in 
quality  and  coating  weight.  For  all 
respondents,  we  made  adjustments, 
where  appropriate,  for  home-market 
indirect  selling  expenses  to  offset  U.S. 
commissions  in  CEP  comparisons. 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  unless  the  daily  rate 
involves  a  "fluctuation."  In  accordance 
with  the  Department's  practice,  we  have 


determined  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
from  a  benchmark  by  2.25  percent.  See, 
e.g..  Certain  Stainless  Steel  Wire  Rods 
from  France:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  (61  FR  8915,  8918— March  6. 
1996).  The  benchmark  is  defined  as  the 
rolling  average  of  rates  for  the  past  40 
business  days.  When  we  determine  a 
fluctuation  exists,  we  substitute  the 
benchmark  for  the  daily  rate.  However, 
for  the  preliminary  results  we  have  not 
determined  that  a  fluctuation  existed 
during  the  POR,  and  we  have  not 
substituted  the  benchmark  for  the  daily 
rate. 

Preliminary  Results  of  the  Reviews 

As  a  result  of  these  reviews,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist: 


Producer/Manufac- 

Weighted-average 

turer/Exporter 

margin 

Certain  Cold-Rolled 

Cartjon  Steel  Flat 

Products: 

Dongbu  

No  U.S.  sales  in 

POR. 

The  POSCO  Group 

0.00%. 

Union  

No  U.S.  sales  in 

POR. 

Certain  Corrosion-Re- 

sistant Cartjon 

Steel  Flat  Products: 

Dongbu  

1.47%. 

The  POSCO  Group 

0.02% 

Union  

0.19%. 

Pursuant  to  19  CFR  351.224(b).  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  publication  of  this  notice. 
Pursuant  to  19  CFR  351.309,  interested 
parties  may  submit  written  comments  in 
response  to  these  preliminary  results. 
Case  briefs  must  be  submitted  vathin  30 
days  after  the  date  of  publication  of  this 
notice,  and  rebuttal  briefs,  limited  to 
arguments  raised  in  case  briefs,  must  be 
submitted  no  later  than  five  days  after 
the  time  limit  for  filing  case  briefs. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument:  (1)  A  statement  of  the 
issue,  and  (2)  a  brief  simimary  of  the 
argument.  Case  and  rebuttal  briefs  must 
be  served  on  interested  parties  in 
accordance  with  19  CFR  351.303(f). 
Also,  pursuant  to  19  CFR  351.310, 
within  30  days  of  the  date  of  publication 
of  this  notice,  interested  parties  may 
request  a  public  hearing  on  argimients 
to  be  raised  in  the  case  and  rebuttal 
briefs.  Unless  the  Secretary  specifies 
otherwise,  the  hearing,  if  requested,  will 


be  held  two  days  after  the  date  for 
submission  of  rebuttal  briefs,  that  is, 
thirty-seven  days  after  the  date  of 
publication  of  these  preliminary  results. 
The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  the  number  of 
transactions  involved  in  these  reviews 
and  other  simplification  methods 
prevent  entry-by-entry  assessments,  we 
have  calculated  exporter/importer- 
specific  assessment  rates.  We  divided 
the  total  dumping  margins  for  the 
reviewed  sales  by  the  total  entered  value 
of  those  reviewed  sales  for  each 
importer.  We  will  direct  the  U.S. 
Customs  Service  to  assess  the  resulting 
percentage  margin  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  imder  the  relevant  order  during 
the  review  period.  While  the 
Department  is  aware  that  the  entered 
value  of  the  reviewed  sales  is  not 
necessarily  equal  to  the  entered  value  of 
entries  during  the  POR  (particularly  for 
CEP  sales),  use  of  entered  value  of  sales 
as  the  basis  of  the  assessment  rate 
permits  the  Department  to  collect  a 
reasonable  approximation  of  the 
antidumping  duties  which  would  have 
been  determined  if  the  Department  had 
reviewed  those  sales  of  merchandise 
actually  entered  during  the  POR. 

Cash  Deposit 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rate  for  each  respondent  will  be  the  rate 
established  in  the  final  results  of  these 
administrative  reviews  (except  that  no 
deposit  will  be  required  for  firms  with 
zero  or  de  minimis  margins,  i.e., 
margins  lower  than  0.5  percent);  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  these  reviews,  a 
prior  review,  or  the  original  LTFV 
investigations,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
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exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  prior  reviews, 
the  cash  deposit  rate  will  be  14.44 
percent  (for  certain  cold-rolled  carbon 
steel  flat  products)  and  17.70  percent 
(for  certain  corrosion-resistant  carbon 
steel  flat  products),  the  "all  others"  rate 
established  in  the  LTFV  investigations. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidujnping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  351.213  and  19 
CFR  351.221(b)(4). 

Dated:  August  31, 1998. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  98-24167  Filed  9-8-98;  8:45  am] 

MLLINQ  CODE  3S10-D6-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-809] 

Certain  Cut-to-Length  Carbon  Steel 
Plate  from  Mexico:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

AQENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidtmiping  Ehity  Administrative 

Review. 

SUMMARY:  In  response  to  request  from 
the  respondent  and  petitioners  in  the 
original  investigation,  the  Department  of 
Commerce  (the  Department )  is 
conducting  an  administrative  review  of 
the  antidimipin^  duty  order  on  certain 
cut-to-length  (CTL)  carbon  steel  plate 
from  Mexico.  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise.  The  period  of  review 
(POR)  is  August  1, 1996,  through  July 
31, 1997. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value 


[NV).  If  these  preliminary  results  are 
adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
U.S.  Customs  to  assess  antidmnping 
duties  based  on  the  difference  between 
export  price  (EP)  and  NV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argiunent:  (1)  a  statement  of  the 
issue;  and  (2)  a  brief  simimary  of  the 
argiunent. 

EFFECTIVE  DATE:  September  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Osborne  or  John  Kugelman, 
Enforcement  Group  HI,  Office  8.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230; 
telephone  (202)  482-3019  (Osborne). 
482-0649  (Kugelman). 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provision  effective  January  1. 1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  reference  to  the 
Department's  regulations  are  to  19  CFR 
351,  as  published  in  the  Federal 
Register  on  May  19. 1997  (62  FR  27296). 

Background 

The  Department  published  an 
antidumping  duty  order  on  certain  CTL 
carbon  steel  plate  horn  Mexico  on 
August  19,  1993  (58  FR  44165).  The 
Department  published  a  notice  of 
opportunity  to  request  an  administrative 
review  of  the  antidimiping  duty  order 
for  the  1996/97  review  period  on  August 
4. 1997  (62  FR  41925).  On  August  29. 
1997.  respondent  Altos  Homos  de 
Mexico  (AHMSA)  requested  that  the 
Department  conduct  an  administrative 
review  of  the  antidumping  duty  order 
on  certain  CTL  carbon  steel  plate  from 
Mexico.  On  September  2, 1997,  the 
petitioners  in  the  original  less-than-fair- 
value  (LTFV)  investigation  (Bethlehem 
Steel  Corporation.  Geneva  Steel.  Gulf 
Lakes  Steel.  Inc..  of  Alabama.  Inland 
Steel  Industries  Inc.,  Lukens  Steel 
Company,  Sharon  Steel  Corporation, 
and  U.S.  Steel  Group  (a  unit  of  USX 
Corporation))  filed  a  similar  request.  We 
published  a  notice  of  initiation  of  the 
review  on  September  25, 1997  (62  FR 
50292). 

Under  the  Act.  the  Depwrtment  may 
extend  the  deadline  for  completion  of 
administrative  reviews  if  it  determines 


that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  March  13. 1998.  the 
Department  extended  the  time  limit  for 
the  preliminary  results  in  this  case.  See 
Cut-to-Length  Carbon  Steel  Plate  from 
Mexico:  Extension  of  Time  Limits  for 
Antidumping  Duty  Administrative 
Review.  63  FR  13216  (March  18. 1998). 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  in  this  review 
include  hot-rolled  carbon  steel  imiversal 
mill  plates  (i.e.,  flat-rolled  products 
rolled  on  four  faces  or  in  a  closed  box 
pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1.250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coil  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetaUic  substances,  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers  7208.31.0000, 
7208.32.0000.  7208.33.1000. 
7208.33.5000,  7208.41.0000, 
7208.42.0000,  7208.43.0000, 
7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.11.0000, 
7211.12.0000,  7211.21.0000, 
7211.22.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000,  and 
7212.50.0000.  Included  in  this  review 
are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  [i.e.,  products  which 
have  been  "worked  after  rolling");  for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges. 
Excluded  from  this  review  is  grade  X- 
70  plate. 

These  HTS  item  nuimbers  are 
provided  for  convenience  and  U.S. 
Customs  purp>oses.  The  written 
descriptions  remain  dispositive. 

The  POR  is  August  1, 1996,  through 
July  31, 1997.  This  review  covers  entries 
of  certain  cut-to-length  carbon  steel 
plate  by  AHMSA. 
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Verification 

As  provided  in  section  782(i)(3)  of  the 
Act,  we  verified  information  provided 
by  the  respondent  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturer's 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Oxir 
verification  results  are  outlined  in  the 
public  version  of  the  verification  report. 

Use  of  Facts  Available 

We  preliminarily  determine  that,  in 
accordance  with  sections  776(a)(2)(A) 
and  776(b)  of  the  Act,  the  use  of  facts 
available  is  appropriate  for  AHMSA 
because  it  did  not  cooperate  to  the  best 
of  its  abihty  in  the  course  of  this  review. 
As  discussed  in  more  detail  below, 
AHMSA  failed  to  provide  cost  data  from 
its  normal  accounting  system.  In 
addition,  AHMSA  withheld  from  the 
Department  information  from  its  normal 
cost  accounting  system  until  the  end  of 
verification.  Because  of  these  failures, 
the  Department  finds  that  AHMSA 
failed  to  comply  to  the  best  of  its  ability 
with  the  Department's  requests  for 
information. 

In  its  initial  Section  D  questionnaire, 
the  Department  specified  that  the  COP 
and  constructed  value  (CV)  figures 
should  be  based  on  the  actual  costs 
incurred  by  the  company  during  the 
POR  and  recorded  in  the  normal 
accounting  system.  The  initial 
questionnaire  also  specified  that  the 
submitted  costs  must  reconcile  to  the 
actual  costs  recorded  in  the  cost 
accounting  system  used  by  the  company 
to  prepare  its  financial  statements. 
Moreover,  the  initial  questionnaire 
specified  that  if  the  company  did  not 
intend  to  use  its  normal  accoimting 
system  and  cost  allocation  methods  to 
compute  COP  and  CV,  the  company 
must  contact  us  before  preparing  the 
response;  AHMSA  did  not  contact  us 
before  it  submitted  the  response  on 
March  30, 1997.  After  reviewing 
AHMSA's  response,  we  noted  that  the 
company  did  not  use  its  normal 
accounting  system  to  calculate  COP  and 
CV  data.  AHMSA  stated  in  its 
questionnaire  response  that  the 
company's  normal  cost  accounting 
system  did  not  capture  costs  to  the  level 
of  detail  requested  by  the  Department. 
Therefore,  AHMSA  claimed  that  it  was 
necessary  to  use  its  sales  pricing  model 
to  develop  the  COP  and  CV  data. 
AHMSA's  sales  pricing  model  is  not 
used  in  its  normal  accounting  system. 
Additionally,  the  sales  pricing  model 
accounted  for  steel-grade  cost 
differences  but  did  not  account  for  any 


other  physical  characteristic  cost 
differences  [e.g..  thickness,  width, 
surface  finish). 

In  accordance  with  Section  782(d).  on 
April  23. 1997,  the  Department  issued  a 
supplemental  questionnaire,  which 
requested  AHMSA  to  explain  the  sales 
pricing  model  and  to  clarify  information 
about  the  reported  product-specific 
costs.  In  response  to  the  Department's 
supplemental  request,  AHMSA  stated 
that  "there  is  no  narrower  product 
breakdown  of  costs.  That  is,  AHMSA 
does  not  maintain  costs  for  specific 
grades  of  plate." 

On  June  5, 1998,  in  advance  of  the 
scheduled  COP/CV  verification,  the 
Department  issued  an  agenda  for  the 
COP/CV  verification.  The  agenda  stated 
that,  for  selected  products,  the  verifiers 
were  to  obtain  and  review  data  from 
AHMSA's  normal  cost  accounting 
system.  At  verification,  the  Department 
foimd  that  AHMSA's  normal  cost 
accounting  system  did  distinguish  costs 
at  a  level  more  detailed  than  the  level 
the  company  submitted  in  its 
questionnaire  responses  (see  Cost 
Verification  Report,  August  27. 1998). 
Despite  the  Department's  numerous 
requests  during  the  verification. 
AHMSA  officials  withheld  its  normal 
cost  accounting  system  product-specific 
cost  records  tmtil  the  end  of  the 
verification.  Without  adequate  time  to 
analyze  this  information,  the 
Department  was  unable  to  test  the 
reliability  of  this  data.  We  noted, 
however,  that  the  normal  cost 
accounting  system  costs  were 
significantly  different  from  the 
submitted  grade-specific  information. 

Additionally,  at  verification  we  found 
that  AHMSA's  sales  pricing  model  and 
its  reported  costs  failed  to  include 
significant  plate  production  costs  for 
various  cost  centers.  Moreover,  the 
Department  was  unable  to  determine 
whether  there  were  additional  cost 
centers  related  to  plate  production  that 
were  not  included  in  the  reported  costs. 

Our  verification  testing  and  other 
evidence  on  the  record  regarding 
AHMSA's  submitted  cost  methodology 
indicate  that  this  methodology 
significantly  distorted  AHMSA's 
reported  COP  and  CV.  AHMSA's  failure 
to  use  the  product-specific  costs 
recorded  in  its  normal  books  and 
records  prevents  us  from  quantifying  the 
magnitude  of  the  distortions  which  exist 
in  its  submitted  data.  Sections 
776(a)(2)(A)  and  776(a)(2)(D)  of  the  Act 
provide  that  if  an  interested  party  or  any 
other  person  (A)  withholds  information, 
(B)  fails  to  provide  information  within 
the  time  or  in  the  form  and  manner 
requested,  (C)  significantly  impedes  a 
proceeding  imder  this  title,  or  (D) 


provides  such  information  but  the 
information  cannot  be  verified,  the 
administering  authority,  subject  to 
section  782(d)  of  the  Act,  shall  use  the 
facts  available. 

Section  782(e)  of  the  Act  provides  that 
the  Department  shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  party  and  that  is 
necessary  to  the  determination  but 
which  does  not  meet  all  the  applicable 
requirements  established  by  the 
Department  if — 

(1)  the  information  is  submitted  by  the 
deadline  established  for  its  submission, 

(2)  the  information  can  be  verified, 

(3)  the  information  is  not  so  incomplete  that 
it  cannot  serve  as  a  reliable  basis  for 
reaching  the  applicable  determination, 

(4)  the  interested  party  has  demonstrated  that 
it  acted  to  the  best  of  its  ability  in 
providing  the  information  and  meeting  the 
requirements  established  by  the 
Department  with  respect  to  the 
information,  and 

(5)  the  information  can  he  used  without 
undue  difficulties. 

AHMSA's  failure  to  reconcile  its 
submitted  costs  to  its  financial 
accounting  system  constitutes  a 
verification  failure  xmder  section 
776(a)(2)(D)  of  the  Act.  We  must 
therefore  consider  whether  the 
submitted  cost  data  is  usable  under 
section  782(e)  of  the  Act. 

First,  as  discussed  above,  the  accuracy 
of  AHMSA's  submitted  cost  data  could 
not  be  verified,  as  required  by  section 
776(e)(2)  of  the  Act.  Second,  because  of 
the  flaws  in  its  cost  data,  which  are 
detailed  in  the  Cost  Verification  Report, 
AHMSA's  submitted  cost  data  "cannot 
serve  as  a  reliable  basis  for  reaching  the 
apphcable  determination"  under  section 
776(e)(3)  of  the  Act,  nor  can  it  "be  used 
without  undue  difficulties"  under 
section  776(e)(5)  of  the  Act.  By  its 
failure  to  provide  cost  information  that 
could  be  reconciled  to  its  normal 
accounting  system,  and  its  failure  to 
give  the  Department  fair  notice  of  this 
defect.  AHMSA  has  not  acted  to  the 
"best  of  its  ability"  to  meet  the 
Department's  requirements,  pursuant  to 
section  782(e)(4)  of  the  Act. 

Therefore,  the  Department  has 
determined  that,  since  AHMSA's  cost 
data  could  not  be  verified,  section 
776(a)  of  the  AHMSA  requires  the 
Department  to  use  the  facts  available 
with  respect  to  this  data.  However,  the 
Department  must  also  determine 
whether  (1)  the  use  of  facts  available  for 
AHMSA's  cost  data  renders  the  rest  of 
AHMSA's  submitted  information  [i.e.. 
the  sales  data)  not  usable,  and  (2) 
whether  the  use  of  adverse  information 
as  facts  available  is  warranted. 

First,  we  have  determined  that  the 
required  use  of  facts  available  for 
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AHMSA's  cost  data  renders  its  sales 
data  not  usable.  Because  of  the  flawed 
nature  of  the  cost  data,  home  market 
sales  cannot  be  tested  to  determine 
whether  they  were  made  at  prices  at  or 
above  production  cost.  Since  the 
Department  can  only  make  price-to- 
price  comparisons  (NV  to  EP)  using 
those  home  market  sales  that  did  not  fail 
the  cost  test,  the  systematically  flawed 
nature  of  the  cost  data  makes  these 
comparisons  impossible. 

In  the  absence  of  home  market  sales 
data  (i.e..  when  the  home  market  is 
viable  but  there  are  insuflicient  sales 
above  COP  to  compare  with  U.S.  sales), 
the  Department  would  normally  resort 
to  the  use  of  CV  as  N  V.  However,  the  CV 
information  reported  by  AHMSA 
includes  the  unverifiable  cost  data. 
Therefore,  the  necessity  for  use  of  facts 
available  for  COP  data  precludes  the  use 
of  the  submitted  CV  information. 

The  Department's  prior  practice  has 
been  to  reject  a  respondent's  submitted 
information  in  toto  when  flawed  and 
unreliable  cost  data  renders  any  price- 
to-price  comparison  impossible.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Grain-Oriented 
Electrical  Steel  Fmm  Italy.  59  FR  33952 
(July  1. 1994)  [Electrical  Steel  From 
Italy)  (where  the  respondent  failed  the 
cost  verification).  The  Department 
explained  that  the  rejection  of  a' 
respondent's  questionnaire  response  in 
toto  is  appropriate  and  consistent  with 
past  practice  in  instances  where  a 
respondent  failed  to  provide  verifiable 
COP  information.  See  also  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  18547. 18559  (April  26. 
1996)  (use  of  total  BIA  warranted  where 
reliable  price-to-price  comparisons  are 
not  possible). 

If  the  Department  were  to  accept 
verified  sales  information  when  a 
respondent's  cost  information  (a 
substantial  part  of  the  response)  does 
not  verify,  respondents  would  be  in  a 
position  to  manipulate  margin 
calculations  by  permitting  the 
Department  to  verify  only  that 
information  which  the  respondent 
wishes  the  Department  to  use  in  its 
margin  calculation.  AHMSA  has 
provided  sales  information  in  proper 
form  which  could  be  verified,  but  has 
not  provided  cost  data  which  could  be 
verified  (see  detailed  discussion  of 
verification  testing  in  the  Cost 
Verification  Report).  Although  Electrical 
Steel  from  /fa/y  involved  the  use  of  best 
information  available  (BIA)  under  the 
prior  statute,  the  Department's  practice 
of  regarding  verified  sales  information 
as  unusable  when  the  corresponding 


cost  data  is  so  flawed  that  price-to-price 
comparisons  are  rendered  impossible  is 
still  valid  because  the  Department's 
concerns  about  potential  manipulation 
are  unchanged. 

Accordingly,  we  find  that  there  is  no 
reasonable  basis  for  determining  NV  for 
,  AHMSA  in  this  review.  As  a  result,  we 
could  not  use  AHMSA's  U.S.  sales  data 
in  determining  a  dumping  margin.  The 
Department,  therefore,  had  no  choice 
but  to  resort  to  total  facts  available. 

With  regard  to  which  total  facts 
available  are  appropriate,  section  776(b) 
of  the  Act  provides  that  adverse 
inferences  may  be  used  when  a  party 
has  failed  to  cooperate  by  not  Acting  to 
the  best  of  its  ability  to  comply  with 
requests  for  information.  See  also  the 
Statement  of  Administrative  Action,  H. 
Doc.  3216. 103rd  Cong.  2d  Sess.  at  870 
(1996)  (SAA).  Specifically,  section 
776(b)  of  the  Act  provides  that,  where 
the  Department  "finds  that  an  interested 
party  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information  from  the 
administering  authority  [the 
Department)  may  use  an  inference  that 
is  adverse  to  the  interests  of  that  party 
in  selecting  from  among  the  facts 
otherwise  available."  As  discussed 
above,  AHMSA  failed  to  reconcile  the 
reported  costs  to  its  normal  cost 
accounting  system.  Moreover,  AHMSA 
made  no  eflort  to  provide  the 
E)epartment  with,  notice  of  this  defect. 
We  have  thus  determined  that  AHMSA 
has  not  acted  to  the  best  of  its  ability  to 
comply  with  oiu*  requests  for 
information.  Accordingly,  consistent 
with  section  776(b)  of  the  Act,  we  have 
applied  total  adverse  facts  available. 

The  statute  provides  no  "clear 
obligation"  or  preference  for  relying  on 
a  particular  source  in  determining 
adverse  facts  available.  As  determined 
in  Certain  Cut-to-Length  Carbon  Steel 
Plate  from  Sweden:  Final  Results  of 
Antidumping  Review,  62  FR  18396,  at 
18398  (April  15, 1997)  [Carbon  Steel 
Plate  from  Sweden),  the  Department 
may  use  as  facts  available  the  final 
determination  in  the  LTFV  proceeding, 
even  when  the  LTFV  determination  is 
based  on  best  information  available.  In 
this  case,  as  adverse  facts  available  we 
have  used  the  highest  rate  bom  any 
prior  segment  of  the  proceeding.  49.25 
percent.  Because  AI^iSA  is  the  only 
company  subject  to  the  review  of  CTL 
carbon  steel  plate  from  Mexico  and  did 
not  participate  in  the  LTFV 
investigation,  the  highest  rate  is  derived 
from  the  original  petition,  and  was  used 
as  the  BL\  rate  in  the  LTFV 
investigation. 

Whereas  in  this  review,  the 
Department  must  base  the  entire 


dumping  margin  for  a  respondent  in  an 
administrative  review  on  the  facts 
available  because  the  respondent  failed 
to  cooperate,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use  an 
inference  adverse  to  the  interests  of  the 
respondent  in  choosing  the  focts 
available.  Section  776(b)  also  authorizes 
the  Department  to  use  as  adverse  facts 
available  information  derived  from  the 
petition,  the  final  determination,  a 
previous  administrative  review,  or  other 
information  placed  on  the  record.  The 
SAA  clarifies  that  information  from  the 
petition  and  prior  segments  of  the 
proceeding  is  "secondary  information." 
See  SAA  at  870.  If  the  Department  relies 
on  secondary  information  as  facts 
available,  section  776(c)  of  the  Act 
provides  that  the  Department  shall,  to 
the  extent  practicable,  corroborate  such 
information  using  independent  sources 
reasonably  at  its  disposal.  The  SAA 
further  provides  that  corroborate  means 
simply  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  However, 
where  corroboration  is  not  practicable, 
the  Department  may  use  uncorroborated 
information. 

To  corroborate  the  LTFV  BIA  rate  of 
49.25  percent,  we  examined  the  basis  of 
the  rates  contained  in  the  petition.  The 
U.S.  price  in  the  petition  was  based  on 
actual  prices  from  invoices,  quotes  to 
U.S.  customers,  and  IM-145  import 
statistics.  Additionally,  the  foreign 
market  value  was  based  on  actual  price 
quotations  to  home  market  customers, 
home  market  price  lists,  and  published 
reports  of  domestic  prices.  Home  market 
price  quotations  were  obtained  through 
a  market  research  report.  [See  Initiation 
of  Antidumping  Duty  Investigations  and 
Postponement  of  Preliminary 
Determinations:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-RoUed  Carbon  Steel  Flat  Products. 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products,  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Various 
Countries.  57  FR  33488  (July  29, 1992).) 
Export  prices  which  are  based  on  U.S. 
import  statistics  are  considered 
corroborated.  In  addition,  price  lists  and 
published  reports  of  domestic  prices 
which  support  the  petition  margin  are 
independent  sources.  With  regs^  to  the 
normal  values  contained  in  the  petition, 
the  Department  was  provided  no  useful 
information  by  the  respondent  or  other 
interested  parties,  and  is  aware  of  no 
other  independent  sources  of 
information  that  would  enable  us  to 
further  corroborate  the  margin 
calculation  in  the  petition.  We  note  that 
the  SAA  at  870  specifically  states  that 
where  "corroboration  may  not  be 
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practicable  in  a  given  circumstance," 
the  Department  may  nevertheless  apply 
an  adverse  inference.  Based  on  these, 
reasons,  the  Department  considers  the 
LTFV  rate  used  as  adverse  facts 
available  in  this  review  to  be 
corroborated. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
September  1. 1996.  through  August  31, 
1997: 


Manufacturer/exporter 


AHMSA 


Margin 
(percent) 


4925 


The  Department  will  issue  disclosure 
documents  within  five  days  of  the  date 
of  publication  of  this  notice.  Interested 
parties  may  also  request  a  hearing 
within  30  days  of  publication.  If 
requested,  a  hearing  will  be  held  as 
early  as  convenient  for  the  parties  but 
normally  not  later  than  37  days  after  the 
date  of  publication  Or  the  first  work  day 
thereafter.  Interested  parties  may  submit 
case  briefs  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  may 
be  filed  not  later  than  5  days  after  the 
filing  of  case  briefe.  The  Department 
will  issue  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  briefs  or  at  a 
hearing,  within  120  days  from  the 
publication  of  these  preliminary  results. 
The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Upon  completion  of  this  review, 
the  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  certain  CTL 
carbon  steel  plate  from  Mexico  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(c)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  established  in  the  final 
results  of  this  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  investigation 
of  sales  at  less  than  fair  value  (LTFV)  or 
a  previous  review,  the  cash  deposit  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 


this  or  a  previous  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  estabUshed  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  49.25  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(58  FR  37192,  July  9, 1993). 

These  deposit  rates,  when  imposed, 
shall  remain  in  efi^ect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presvimption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  of  the  Act  (19  U.S.C.  1675(a)) 
and  19  CFR  351.213. 

Dated:  August  31. 1998. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
A  dministration . 
[FR  Doc.  98-24166  Filed  9-»-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-S33-80q 

Certain  Stainless  Steel  Wire  Rod  From 
India;  Preliminary  Results  of 
Antidumping  Duty  Administrative  and 
New  Shipper  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  and 
new  shipper  reviews. 

summary:  In  response  to  a  request  by 
Mukand,  Ltd.  ("Mukand"),  respondent, 
the  Department  of  Commerce  ("the 
Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel'wire  rod  ("SSWR")  &x)m  India.  In 
addition,  new  shipper  reviews  were 
requested  by  respondents  Viraj  Group 
("Viraj")  and  Panchmahal  Steel  Ltd. 
("Panchmahal").  The  period  of  review 
(FOR)  is  December  1. 1996,  through 
November  30, 1997.  At  the  request  of 


both  Viraj  and  Panchmahal  (May  11, 
1998),  the  schedules  for  the  new  shipper 
reviews  have  been  aligned  to  those  of 
the  administrative  review  of  Mukand. 
See  Letter  to  Mr.  Peter  Koenig  of 
Ablondi,  Foster,  Sobin  &■  Davidow  (May 
12, 1998). 

We  have  preliminarily  determined 
that  respondents  Mukand,  Viraj,  and 
Panchmahal  have  not  sold  subject 
merchandise  at  less  than  normal  value 
(NV)  during  the  POR.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  this  administrative 
review  and  new  shipper  reviews,  we 
will  instruct  U.S.  Customs  not  to  assess 
antid^mlping  duties. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results.   . 
Parties  who  submit  arguments  in  this 
proceeding  should  also  submit  with  the 
argument  (1)  a  statement  of  the  issue, 
and  (2)  a  brief  summary  of  the 
argiunent. 

EFFECTIVE  DATE:  September  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Dybczak  (Mukand),  Carrie  Blozy 
(Viraj).  N.  Gerard  Zapiain  (Panchmahal) 
or  Rick  Johnson,  AD/CVD  Enforcement 
Group  in.  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-1398  (Dybczak). 
(202)  482-0165  (Blozy).  (202)  482-1395 
(Zapiain),  or  (202)  482-3818  (Johnson). 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1. 1995,  the 
effective  date  of  the  amendments  made 
by  the  Uruguay  Roimds  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(62  FR  27296;  May  19. 1997). 

Background 

On  October  20, 1993,  the  Department 
published  in  the  Federal  Register  the 
antidimiping  duty  order  on  certain 
stainless  steel  wire  rods  bom  India  (58 
FR  54110).  On  December  5. 1997,  the 
Department  published  in  the  Federal 
Register  a  notice  of  opportimity  to 
request  an  administrative  review  of  this 
antidumping  duty  order  (62  FR  64353). 
On  December  22,  respondent  Mukand 
requested  that  we  conduct  an 
administrative  review  in  accordance 
with  19  CFR  351.213(b).  We  published 
the  notice  of  initiation  of  this 
antidumping  duty  administrative  review 


Federal  Register /Vol.  63,  No.  174 /Wednesday,  September  9,  1998 /Notices 


48185 


on  January  26, 1998  (62  FR  3702).  On 
December  24, 1997,  and  December  31, 
1997,  Panchmahal  and  Viraj, 
respectively,  submitted  requests  for  new 
shipper  administrative  reviews.  On 
February  5, 1998,  the  notice  of  initiation 
of  these  new  shipper  administrative 
reviews  was  published  in  the  Federal 
Register  (63  FR  5930). 

The  Department  is  conducting  these 
reviews  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  SSWR  from  India.  SSWR 
are  products  which  are  hot-rolled  or 
hot-rolled  annealed  and/or  pickled 
rounds,  squares,  octagons,  hexagons  or 
other  shapes,  in  coils.  SSWR  are  made 
of  alloy  steels  containing,  by  weight,  1.2 
percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  These  products 
are  only  manufactured  by  hot-rolling 
and  are  normally  sold  in  coiled  form, 
and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  are  round  in  cross-section  shape, 
aimealed  and  pickled.  The  most 
common  size  is  5.5  millimeters  in 
diameter. 

The  SSWR  subject  to  this  review  are 
currently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0020,  7221.00.0030, 
7221.00.0040,  7221.00.045, 
7221.00.0060,  7221.00.0075,  and 
7221.00.008a  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  under 
review  is  dispositive. 

The  administrative  review  covers  one 
company,  Mukahd.  while  both  Viraj  and 
Panchmahal  are  reviewed  as  new 
shippers.  The  period  of  review  for  all 
three  companies  is  December  1, 1996 
through  November  30, 1997. 

Fair  Value  Comparisoiu 

To  determine  whether  sales  of  subject 
merchandise  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  Export  Price  ("EP")  to  the 
NV.  as  described  in  the  "Export  Price" 
and  "Normal  Value"  sections  of  this 
notice.  In  accordance  with  section 
777A(d)(2)  of  the  Act,  we  calculated 
monthly  weighted-average  prices  for  NV 
and  compared  these  to  individual  U.S. 
transactions. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
covered  by  the  Scope  of  the  Review, 


which  were  produced  and  sold  by  the 
respondent  in  the  home  market  or  a 
third  country  market  during  the  POR,  to 
be  foreign  like  products  for  purposes  of 
product  comparisons  to  U.S.  sales.  For 
all  U.S.  sales  of  Mukand,  Viraj,  and 
Panchmahal,  there  were  identical  sales 
in  the  home  or  third  market  on  which 
to  make  a  comparison. 

Export  Price 

Mukand 

For  Mukand,  we  used  EP  as  defined 
in  section  772(a)  of  the  Act  because  the 
subject  merchandise  was  first  sold  by 
Mukand  to  an  unaffiliated  purchaser  in 
the  United  States  before  the  date  of 
importation  and  CEP  treatment  was  not 
otherwise  indicated.  We  calculated  EP 
based  on  packed,  delivered  prices  to  the 
first  unaffiliated  purchaser  in  the  United 
States.  We  made  deductions  to  the 
starting  price  for  movement  expenses 
(Indian  and  U.S.  inland  freight,  ocean 
freight,  insurance,  brokerage  and 
handling)  pursuant  to  section  772(c)(2) 
of  the  Act.  Additionally,  we  added  to 
the  U.S.  price  an  amount  for  duty 
drawback  pursuant  to  section  772 
(c)(1)(B)  of  the  Act.  For  a  further 
discussion  of  this  issue,  see 
Memorandum  to  the  File:  Analysis 
Memo  for  the  Preliminary  Results  of 
Review  for  Mukand,  Ltd.,  pp.  2-3, 
September  2, 1998.  We  used  Mukand's 
date  of  invoice  as  the  date  of  sale  for  the 
U.S.  in  accordance  with  19  CFR 
351.401(1). 

Viraj 

For  calculation  of  the  price  to  the 
United  States,  we  used  EP,  in 
accordance  with  section  772(a)  of  the 
Act  because  the  subject  merchandise 
was  first  sold  by  Viraj  to  an  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  CEP  treatment  was  not 
otherwise  indicated.  The  Department 
calculated  EP  for  Viraj  based  on  packed, 
delivered  prices  to  customers  in  the 
United  States.  We  made  deductions  to 
the  starting  price  for  movement 
expenses  (Indian  inland  freight,  ocean 
freight,  insurance,  and  brokerage  and 
handling)  in  accordance  with  section 
772(c)(2)  of  the  Act  Additionally,  we 
added  to  the  U.S.  price  an  amoimt  for 
duty  drawback  pursuant  to  section  772 
(c)(1)(B)  of  the  Act.  For  a  further 
discussion  of  this  issue,  see 
Memorandum  to  the  File:  Analysis 
Memorandum  for  the  Preliminary 
Results  of  Review  for  Viraj,  pp.  3-5, 
September  2, 1998.  We  used  Viraj's  date 
of  invoice  as  the  date  of  sale  for  the  U.S. 
in  accordance  with  19  CFR  351.401(1). 


Panchmahal 

For  Panchmahal,  we  used  EP  as    

defined  in  section  772(a)  of  the  Act 
because  the  subject  merchandise  was 
first  sold  by  Panchmahal  to  an 
unaffiliated  purchaser  in  the  United 
States  prior  to  the  date  of  importation 
and  CEP  treatment  was  not  otherwise 
indicated.  We  calculated  EP  based  on 
packed,  delivered  prices  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  We  made  deductions  to  the 
starting  price  for  movement  expenses 
(foreign  inland  freight,  international 
freight,  and  marine  insurance)  pursuant 
to  section  772(c)(2)  of  the  Act.  We 
denied  Panchmahal's  claim  for  a  duty 
drawback  adjustment,  as  Panchmahal 
failed  to  provide  evidence  that 
illustrated  either  a  claim  for  the  rebate 
or  actual  payment  of  the  rebate  on  the 
exported  product.  For  a  further 
discussion  of  this  issue,  see 
Memorandum  to  the  File:  Analysis 
Memorandum  for  the  Preliminary 
Results  of  Review  for  Panchmahal,  pp. 
3-4,  September  2, 1998.  We  used 
Panchmahal's  date  of  invoice  as  the  date 

of  sale  for  its  U.S.  sale  of  subject       

merchandise  in  accordance  with  19  CFR 
351.401(1). 

Normal  Value 

Mukand 

We  compared  the  aggregate  volimie  of 
Mukand's  home  market  sales  of  the 
foreign  like  product  and  U.S.  sales  of 
the  subject  merchandise  to  determine 
whether  the  volimie  of  the  foreign  like 
product  Mukand  sold  in  India  wras 
sufficient,  pursuant  to  section 
773(a)(1)(C)  of  the  Act,  to  form  a  basis 
for  NV.  Because  Mukand's  volume  of 
home-market  sales  of  foreign  like 
product  was  greater  than  five  percent  of 
its  U.S.  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act,  we  based  NV  on  the  prices 
at  which  the  foreign  like  products  were 
first  sold  for  consimiption  in  India. 

We  based  home-market  prices  on  the 
packed,  delivered  prices  to  imaffiliated 
purchasers  in  the  home  market.  We 
made  adjustments  for  discoimts  and 
rebates.  Where  applicable,  we  made 
adjustments  for  packing  and  movement 
expenses  in  accordance  with  section 
773(a)(6)(B)  of  the  Act.  In  accordance 
with  secUon  773(a)(6)(C)(iii)  of  the  Act 
and  19  CFR  351.410,  if  appropriate,  we 
made  circumstance  of  sale  adjustments 
by  deducting  home  market  direct  selling 
expenses  and  adding  U.S.  direct  selling 
expenses  (credit).  We  offset  home 
market  commissions  by  the  amount  of 
indirect  selling  expenses  incurred  on 
the  U.S.  sale,  up  to  the  amount  of  the 
home  market  commission. 
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Viraj 

Because  Viraj  had  no  sales  of  the 
subject  merchandise  in  the  home  market 
during  the  POR,  we  compared  the 
aggregate  volume  of  sales  of  the  foreign 
like  product  to  Turkey  (the  only  other 
market  outside  the  U.S.  to  which  Viraj 
sold)  and  U.S.  sales  of  the  subject 
merchandise  to  determine  whether  the 
volume  of  the  foreign  like  product  Viraj 
sold  in  Turkey  was  sufficient,  pursuant 
to  section  773(a){l){B)(ii)(n)  of  the  Act, 
to  form  a  basis  for  NV.  Because  Viraj's 
volume  of  third  coimtry  market  sales  of 
foreign  like  product  was  greater  than 
five  percent  of  its  U.S.  sales  of  subject 
merchandise,  in  accordance  with 
section  773(a)(l)(B)(ii)  of  the  Act,  we 
based  NV  on  the  prices  at  which  the 
foreign  like  products  were  first  sold  for 
consumption  in  Turkey. 

We  based  third  country  market  prices 
on  the  packed,  delivered  prices  to 
unaffiliated  purchasers  in  the  third 
country  market.  Where  appUcable,  we 
made  adjustments  for  packing  and 
movement  expenses  in  accordance  with 
section  773(a)(6)(B)  of  the  Act. 
Additionally,  we  added  to  the  third 
country  market  price  an  amount  for 
duty  drawback.  For  a  further  discussion 
of  this  issue,  see  Memorandum  to  the 
File:  Analysis  Memorandum  for  the 
Preliminary  Results  of  Review  for  Viraj, 
pp.  3-5,  September  2, 1998.  In 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act  and  19  CFR  351.410,  if 
appropriate,  we  made  drcimistance  of 
sale  adjustments  by  deducting  third 
country  direct  selling  expenses  and 
adding  U.S.  direct  selling  expenses. 

Panchmahal 

For  Panchmahal  we  compared  the 
aggregate  volume  of  the  company's 
comparison  market  sales  of  the  foreign 
like  product  and  U.S.  sales  of  the 
subject  merchandise  to  determine 
whether  the  volume  of  the  foreign  like 
product  Panchmahal  sold  in  India  was 
sufficient,  pursuant  to  section 
773(a)(1)(C)  of  the  Act,  to  form  a  basis 
for  NV.  Because  Panchmahal's  volimie 
of  comparison  market  sales  of  foreign 
like  product  was  greater  than  five 
percent  of  its  U.S.  sales  of  subject 
merchandise,  in  accordance  with 
section  773(a)(l)(B)(i)  of  the  Act,  we 
based  NV  on  the  prices  at  which  the 
foreign  like  products  were  first  sold  for 
consimiption  in  India. 

We  based  comparison  market  prices 
on  the  packed,  delivered  prices  to 
unaffi  hated  purchasers  in  the 
comparison  market.  Where  applicable, 
we  made  adjustments  for  packing  and 
movement  expenses  in  accordance  with 
section  773(a)(6)(B)  of  the  Act.  In 


accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act  and  19  CFR  351.410,  if 
appropriate,  we  made  circumstance  of 
sale  adjustments  by  deducting 
comparison  market  direct  selling 
expenses  and  adding  U.S.  direct  selling 
expenses  (credit  and  other  direct  selling 
expenses).  We  offset  home  market 
commissions  by  the  amount  of  indirect 
selling  expenses  incurred  on  the  U.S. 
sales,  up  to  the  amount  of  the  home 
market  commission. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  constructed  value  ("CV"),  that 
of  the  sales  from  which  we  derive 
selling,  general  and  administrative 
("SG&A")  expenses  and  profit.  For  EP, 
the  U.S.  LOT  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
fi-om  exporter  to  importer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  fi'om 
the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
firom  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7MB)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-To-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19, 1997). 

In  the  present  review,  none  of  the 
respondents  requested  a  level  of  trade 
(LOT)  adjustment.  To  ensure  that  no 
such  adjustment  was  necessary,  in 
accordance  with  the  principles 
discussed  above,  we  examined 
information  regarding  the  distribution 
systems  in  both  the  United  States  and 
Indian  markets,  including  the  selling 
functions,  classes  of  customer,  and 
selling  expenses  for  each  respondent. 


Mukand 

In  both  the  home  market  and  the 
United  States,  Mukand  reported  two 
levels  of  trade:  sales  made  directly  to 
end-users  and  sales  made  through 
agents/reselle^  Agents/resellers  are 
further  distinguished  between 
consignment  agents  and  marketing/"Del 
Credre"  agents.  Consignment  agents 
hold  stock  of  Mukand's  products,  can 
make  and  accept  offers,  conduct 
negotiations,  make  arrangements  for 
shipping,  and  collect  payments  for 
Mukand.  A  marketing  agent  markets  and 
books  orders  only,  while  a  "Del  Credre" 
agent  is  defined  as  a  marketing  agent 
that  also  collects  customer  payments  for 
Mukand.  We  examined  the  selling 
functions  performed  at  each  claimed 
level  and  found  that  there  was  a 
significant  difference  in  selling 
functions  offered  between  sales  to  end- 
users  and  sales  made  through  agents/ 
resellers.  We  noted  that  botib 
quantitatively  and  qualitatively,  the 
selling  functions  performed  for  sales  to 
end-user  customers  in  both  the  U.S.  and 
the  home  market  involve  significantly 
greater  resources  and  thus  represent  a 
distinct  stage  of  marketing.  Specifically, 
of  the  nine  selling  functions  reported, 
Mukand  claims  regularly  to  have 
performed  negotiations,  shipping 
arrangements,  and  accounts  receivable 
collections  (and  in  some  cases,  made 
offers)  for  sales  to  end  users,  but  not  for 
sdles  involving  agents/resellers. 
Therefore,  given  these  differences,  we 
preliminarily  conclude  that  end-users 
and  agents/resellers  constitute  separate 
levels  of  trade.  However,  there  was  not 
a  significant  difference  in  selling 
functions  between  sales  made  though 
consignment  agents  and  marketing/"£)el 
Credre"  agents,  and  as  such  we  have 
made  no  level  of  trade  distinction 
between  sales  made  through  agents. 

Although  two  levels  of  trade  exist,  all 
home  market  sales  that  matched  to  the 
U.S.  sale  were  made  to  end-users,  the 
same  level  of  trade  as  the  U.S.  sale  used 
to  determine  export  price.  Thus, 
because  there  is  no  difference  in  LOT. 
no  level  of  trade  adjustment  was 
necessary. 

For  a  further  discussion  of  the 
Department's  LOT  analysis  with  respect 
to  Mukand,  see  Memorandum  to  the 
File:  Analysis  Memorandum  for  the 
Preliminary  Results  of  Review  for 
Mukand,  pp.  1-2,  September  2, 1998. 

Viraj 

In  both  the  third  country  comparison 
market  and  the  United  States,  Viraj 
reported  one  LOT  and  one  distribution 
system  with  one  class  of  customer 
(distributors).  Viraj  stated  that  it 
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manufactuies  the  merchandise  after 
receipt  of  a  final  confirmed  order  and 
sells  directly  to  its  customers  in  the 
comparison  tnarket  and  in  the  United 
States  on  a  OF  basis.  Viraj  reported  that 
it  performs  identical  selling  functions  in 
both  the  third  country  comparison 
market  and  the  United  States.  These 
selling  functions  include  soliciting 
inquiries  from  customers,  negotiating 
with  customers,  and  procurement  of 
export  orders.  Further,  Viraj  reported 
that  it  did  not  provide  other  sales- 
related  services  on  any  of  its  sales,  such 
as  inventory  maintenance,  technical 
advice,  warranty  services,  or 
advertising.  Therefore,  we  preliminarily 
conclude  that  Viraj  performs  identical 
selling  functions  in  the  comparison 
market  and  the  United  States  and  that 
a  LOT  adjustment  is  not  warranted. 

For  a  further  discussion  of  the 
Department's  LOT  analysis  with  respect 
to  Viraj,  see  Memorandum  to  the  File: 
Analysis  Memorandum  for  the 
Preliminary  Results  of  Review  for  Viraj, 
pp.  1-2,  September  2, 1998. 

Panchmahal 

In  both  the  home  market  and  the 
United  States,  Panchmahal  reported  one 
level  of  trade.  Panchmahal  reported  that 
in  the  home  market,  it  made  sales  from 
its  plant  directly  to  end  users  and  to 
retailers.  The  company  also  stated  that 
it  made  sales  in  the  home  market 
through  consignment  agents  and  branch 
offices  to  end  users  and  retailers.  Its  sole 
sale  to  the  United  States  was  to  a 
reseller.  Panchmahal  stated  that  it  sells 
directly  to  its  buyers  in  the  comparison 
market  and  in  the  United  States  on  a  CIF 
basis  on  the  receipt  of  a  confirmed 
order.  We  examined  the  company's 
selling  functions  and  saw  that  it  did  not 
provide  any  sales-related  services  on 
any  of  its  sales,  other  than  transporting 
the  merchandise  to  the  Indian  port. 
Because  there  are  no  differences 
between  the  selling  functions  on  sales 
made  to  either  end  users  or  retailers  in 
the  home  market,  sales  to  both  of  these 
customer  categories  represent  a  similar 
stage  of  marketing.  Therefore,  we 
preliminarily  conclude  that  end  users 
and  retailers  constitute  one  level  of 
trade  in  the  home  market.  Furthermore, 
because  Panchmahal's  sale  to  the  United 
States  involved  the  identical  selling 
functions  as  those  in  the  comparison 
market,  we  consider  it  to  be  made  at  the 
same  level  of  trade.  Therefore,  no  LOT 
adjustment  for  Panchmahal  is 
appropriate.  For  a  further  discussion  of 
the  E)epartment's  LOT  analysis  with 
respect  to  Panchmahal,  see 
Memorandum  to  the  File:  Analysis 
Memorandum  for  the  Preliminary 


Results  of  Review  for  Panchmahal,  pg. 
2,  September  2, 1998. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist  for  the  period  December  1, 
1996,  through  November  30, 1997: 


Manufacturer/exporter 

Margin  (per- 
cent) 

Mukand,  Ud 

Virai 

0.00 
0.00 

Panchmahal 

0.00 

The  Department  will  disclose 
calculations  performed  in  connection 
with  this  preliminary  determination 
within  five  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  2  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Issues  raised  in  the 
hearing  will  be  limited  to  those  raised 
in  the  case  briefs.  Case  briefs  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  rebuttal  briefs  may  be 
submitted  not  later  than  five  days 
thereafter.  The  Department  will  publish 
the  final  results  of  this  administrative 
review,  including  its  analysis  of  issues 
raised  in  any  written  comments  or  at  a 
hearing,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

Upon  issuance  of  the  final  results  of 
this  review,  the  Department  shall 
determine,  and  the  U.S.  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  will  instruct  the 
Customs  Service  not  to  assess 
antidumping  duties  on  the  merchandise 
subject  to  review.  Upon  completion  of 
this  review,  the  Department  vnl\  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  If  applicable,  we 
will  calculate  an  importer-specific  ad 
valorem  duty  assessment  rate  based  on 
the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  made  during  the  POR  to 
the  total  customs  value  of  the  sales  used 
to  calculate  those  duties.  This  rate  will 
be  assessed  imiformly  on  all  entries  of 
that  particular  importer  made  during  the 
POR.  This  is  equivalent  to  dividing  the 
total  amount  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  statutory  NV  and 
statutory  EP,  by  the  total  statutory  EP 
value  of  the  sales  compared,  and 
adjusting  the  result  by  the  average 


difference  between  EP  and  customs 
value  for  all  merchandise  examined 
during  the  POR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  for  Mukand,  Viraj,  and  Panchmahal, 
no  deposit  will  be  required;  (2)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (3)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  48.80 
percent,  the  "All  Others"  rate  made 
effective  by  the  original  investigation. 

These  deposit  requirements,  when 
imp>osed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  a.<»ossment 
of  double  antidumping  duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Date:  August  28, 1998. 
Jowph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  98-24168  Filed  9-8-98;  8:45  am) 

MLUNQOOOC  36ie-OS-P 


DEPARTMENT  OF  COMMERCE 

IntematkNMl  Trade  Administration 

Rnch  University  of  Health  Sciences; 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301).  ' 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
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Constitution  Ayenue,  N.W., 
Washington,  D.C. 

Docket  Number  98-036.  Applicant: 
Finch  University  of  Health  Sciences, 
North  Chicago,  IL  60064-3095. 
Instrument:  (4  each)  Right  and  Left 
Hand  Micromanipulators,  Model  SM- 
20.  Manufacturer:  Narishige  Co.,  Japan. 
Intended  Use:  See  notice  at  63  FR 
41227,  August  3. 1998. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  the  required  stabihty,  geometry 
and  sensitivity  and  ability  to  change  one 
electrode  without  disturbing  operation 
of  the  others.  The  National  Institutes  of 
Health  advises  in  its  memorandimi 
dated  August  17, 1998  that:  (1)  This 
capability  is  pertinent  to  the  applicant's 
intended  purpose,  and  (2)  it  knows  of 
no  domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instnmient  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
IFR  Doc  98-24170  Filed  9-8-98;  8:45  am] 

BILLMO  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

kitemational  Trade  Administration 

Massachusetts  Institute  of 
Technology;  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  98-032.  Applicant: 
Massachusetts  Institute  of  Technology, 
Cambridge,  MA  02139.  Instrument:  Fish 
Tank  System.  Manufacturer:  Klaus- 
Jurgen  Schwarz,  Germany.  Intended 
Use:  See  notice  at  63  FR  36879,  July  8, 
1998. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 


intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  An  optimal  design  based 
on  small  tank  size,  simple  operation  and 
uniformity  for  genetic  analysis  of  early 
development  using  large  numbers  of 
zebra  fish  and  (2)  compatibility  with  an 
existing  tank  system.  Tliese  capabilities 
are  pertinent  to  the  applicant's  intended 
purposes  and  we  know  of  no  other 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  which  is  beiiig 
manufactiued  in  the  United  States. 
Frank  W.Crael. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  98-24169  Filed  9-8-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-423-806] 

Cut-to-l.ength  Carison  Steel  Plate  From 
Belgium  Preliminary  Results  of 
Countervailing  Duty  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
coimtervailing  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  coimtervailing  duty  order  on 
certain  steel  products  from  Belgium  for 
the  period  January  1, 1996  through 
December  31, 1996.  We  preliminarily 
determine  the  net  subsidy  to  be  de 
minimis.  For  information  on  the  net 
subsidy  for  non-reviewed  companies, 
please  see  the  Preliminary  Results  of 
Review  section  of  this  notice.  If  the  final 
results  remain  the  same  as  these 
preliminary  results  of  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Preliminary  Results  of  Review  section  of 
this  notice.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  September  9, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Gayle  Longest,  Office 
CVD/AD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  August  7, 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  42749)  the  countervailing  duty  order 
on  certain  steel  products  &t>m  Belgium. 
On  August  4, 1997,  the  Department 
published  a  notice  of  "Opportxmity  to 
Request  Administrative  Review"  (62  FR 
41925)  of  this  countervailing  duty  order. 
We  received  a  timely  request  for  review 
and  we  initiated  the  review,  covering 
the  period  January  1, 1996  through 
December  31, 1996,  on  September  25. 
1997  (62  FR  50292). 

In  accordance  with  19  CFR 
351.213(b),  this  review  covers  only 
those  producers  or  exporters  of  the 
subject  merchandise  for  which  a  review 
was  specifically  requested.  Accordingly, 
this  review  covers  Fabrique  de  Fer  de 
Charleroi,  S.A.  (Fabfer).  This  review 
covers  28  programs. 

On  April  13, 1998,  we  extended  the 
period  for  completion  of  the  preliminary 
results  pursuant  to  section  751(a)(3)  of 
the  Tariff  Act  of  1930,  as  amended.  See 
Cut-to-Length  Carbon  Steel  Plate  From 
Belgium;  Extension  of  Time  Limit  for 
Countervailing  Duty  Administrative 
Review  (63  FR  17990).  The  deadline  for 
the  final  results  of  this  review  is  no  later 
than  120  days  from  the  date  on  which 
these  preliminary  results  are  pubUshed 
in  the  Federal  Register. 

On  August  13. 1998,  Fabfer  submitted 
a  claimthat  the  research  and 
development  loan  provided  under  the 
Economic  Expansion  Law  of  1970 
constitutes  a  non-actionable  green-light 
subsidy  and  therefore  is  not 
countervailable.  The  Government  of 
Belgium  (GOB)  provided  no  support  for 
this  claim,  and  information  in  the 
record  is  not  sufficient  to  determine 
whether  the  program  imder  which  the 
loan  is  provided  satisfies  the  criteria  in 
section  771(5B)(i)  of  the  Act.  Given  the 
timing  of  Faber's  claim  and  the 
deficiency  of  required  information,  we 
are  denying  Fabler's  request  for  green- 
light  status  in  this  review. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  All 
citations  to  the  Department's  regulations 
reference  19  CFR  Part  351  et  seq.. 
Antidumping  Duties;  Countervailing 
Duties;  Final  Rule.  62  FR  27296  (May 
19, 1997).  unless  otherwise  indicated. 
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Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  cut-to-length  carbon  steel 
plate.  These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  (i.e., 
flat-rolled  products  rolled  on  foui  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1.250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetalUc  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  vtddth  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  (HTS) 
under  subheadings  7208.31.0000, 
7208.32.0000,  7208.33.1000. 
7208.33.5000,  7208.41.0000, 
7208.42.0000,  7208.43.0000, 
7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.11.0000, 
7211.12.0000,  7211.21.0000, 
7211.22.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000,  and 
7212.50.0000.  Included  in  this  review 
are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  (i.e.,  products  which 
have  been  "worked  after  rolling") — for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges. 
Excluded  from  these  investigations  is 
grade  X-70  plate.  The  HTS  subheadings 
are  provided  for  convenience  and  U.S. 
Customs  Service  (Customs)  purposes. 
The  written  description  of  the  scope 
remains  dispositive. 

Allocation  Methodology 

In  British  Steel  pic.  v.  United  States, 
879  F.Supp.  1254  (February  9, 1995) 
(British  Steel),  the  U.S.  Court  of 
International  Trade  (the  Court)  ruled 
against  the  allocation  period 
methodology  for  non-reciuring 
subsidies  that  the  Department  had 
employed  for  the  past  decade,  a 
methodology  that  was  articulated  in  the 
General  Issues  Appendix  (58  FR  37227) 
appended  to  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Austria;  58 
FR  37217  (July  9. 1993)  (GIA).  In 
accordance  with  the  Court's  decision  on 
remand,  the  Department  determined 


that  the  most  reasonable  method  of 
deriving  the  allocation  period  for 
nonrecurring  subsidies  is  a  company- 
specific  average  useful  life  (AUL)  of 
non-renewable  physical  assets.  This 
remand  determination  was  affirmed  by 
the  Court  on  June  4, 1996.  British  Steel, 
929  F.Supp  426,439  (OT  1996). 
Accordingly,  the  Department  has 
applied  this  methodology  to  those  non- 
recurring subsidies  that  have  not  yet 
been  coimtervailed. 

Fabfer  submitted  an  AUL  calculation 
based  on  depreciation  and  asset  values 
of  productive  assets  reported  in  its 
financial  statements.  Fabfer's  AUL  was 
derived  by  adding  depreciation  charges 
for  ten  years,  and  dividing  these  charges 
by  the  sum  of  average  gross  book  value 
of  depreciable  fixed  assets  for  the 
related  periods.  We  foimd  this 
calculation  to  be  reasonable  and 
consistent  with  our  company-specific 
AUL  objective.  Fabfer's  calculation 
resulted  in  an  average  useful  life  of  26 
years.  For  non-recurring  subsidies 
received  prior  to  the  POR  and  which 
have  already  been  countervailed  based 
on  an  allocation  period  established  in 
an  earlier  segment  of  the  proceeding,  it 
is  not  reasonable  or  practicable  to 
reallocate  those  subsidies  over  a 
different  period  of  time.  Since  the 
countervailing  duty  rate  in  earlier 
segments  of  the  proceeding  was 
calculated  based  on  a  certain  allocation 
period  and  resulting  benefit  stream, 
redefining  the  allocation  period  in  later 
segments  of  the  proceeding  would  entail 
taking  the  original  grant  amount  and 
creating  an  entirely  new  benefit  stream 
for  that  grant.  Such  a  practice  may  lead 
to  an  increase  or  decrease  in  the  total 
amoimt  countervailed  and,  thus,  would 
result  in  the  possibility  of  over- 
countervailing  or  under-countervailing 
the  actual  benefit.  Therefore,  for 
purposes  of  these  preliminary  results, 
the  Department  is  using  the  original 
allocation  period  assigned  to  each 
nonrecurring  subsidy  received  prior  to 
the  POR,  which  has  already  been 
countervailed.  See  Certain  Carbon  Steel 
Products  from  Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  62  FR  16549  (April  7. 1997) 
[Carbon  Steel  Products  from  Sweden). 

Analysis  of  Programs 

/.  Programs  Conferring  Subsidies 

A.  Programs  Previously  Determined  To 
Confer  Subsidies  Cash  Grants  and 
Interest  Subsidies  Under  the  Economic 
Expansion  Law  of  1970 

The  Economic  Expansion  Law  of 
December  30, 1970  (1970  Law),  offers 
incentives  to  promote  the  establishment 
of  new  enterprises  or  the  expansion  of 


existing  ones  which  contribute  directly 
to  the  creation  of  new  activities  and  new 
employment  within  designated 
development  zones.  Although  funding 
for  programs  under  the  1970  Ijiw  is 
provided  by  the  GOB,  the  provisions  of 
the  1970  Law  are  implemented  and 
administered  by  regional  authorities.  In 
the  Final  Affirmative  Countervailing 
Duty  Determinations:  Certain  Steel 
Products  From  Belgium  (Final 
Determination)  58  FR  37273  (July  9. 
1993),  the  Department  foimd  this 
program  countervailable  because  it 
provided  benefits  to  enterprises  or 
industries  or  groups  of  enterprises  or 
industries  located  in  certain  regions.  In 
this  proceeding,  we  have  received  no 
new  information  or  evidence  of  changed 
circimistances  to  warrant 
reconsideration  of  this  finding. 

Fabfer  received  grants  between  1977 
and  1985  under  this  program;  none  were 
provided  since  the  investigation.  To 
calculate  the  benefit  in  this  review,  we 
followed  the  methodology  used  in  the 
Final  Determination.  In  that  proceeding, 
the  Department  determined  that,  absent 
the  1970  Law,  most  of  the  benefits 
provided  under  this  law  would  have 
been  available  under  the  1959  Economic 
Expansion  Law  (the  1959  Law).  The 
1959  Law  was  found  to  be  non-specific 
and,  thus,  not  countervailable,  in  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Carbon  Steel 
Products  from  Belgium;  47  FR  39304, 
(September  7, 1982).  Therefore,  the 
Department  countervailed  benefits 
provided  imder  the  1970  Law  only  to 
the  extent  that  they  exceeded  the 
benefits  available  under  the  1959  Law. 

To  calculate  the  subsidy  rate  for  this 
review,  we  employed  the  standard  grant 
methodology  outlined  in  the  allocation 
section  of  the  GIA  and  allocated  the 
benefit  from  each  grant  over  fifteen 
years,  the  average  useful  life  of  the 
renewable  physical  assets  in  the  steel 
industry  as  determined  under  the  U.S. 
Internal  Revenue  Service's  Asset 
Depreciation  Range  System.  As  the 
discount  rate,  we  used  the  long-term 
fixed  rates  of  the  Kredietbank  for  each 
year  in  which  grants  were  provided.  We 
siunmed  the  benefit  amounts 
attributable  to  the  POR  and  divided  the 
result  by  Fabfer's  total  sales  during  the 
POR.  On  this  basis,  we  calculated  a 
subsidy  rate  of  0.28  percent  ad  valorem. 

B.  Other  Programs  Preliminarily 
Determined  To  Confer  Subsidies 
Research  and  Development  Loan 
Provided  Under  the  1970  Economic 
Expansion  Law 

Under  Article  25  of  the  1970 
Economic  Expansion  Law  and  the 
October  20, 1988  Decree  of  the 
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Executive  of  the  Walloon  Region, 
assistance  is  provided  to  promote 
research  activities  or  the  development  of 
prototypes,  new  products  or  new 
production  in  the  Walloon  Region. 
Based  on  the  questionnaire  response,  it 
appears  that  this  program  is  funded  by 
the  GOB  and  administered  by  the 
Walloon  regional  authority.  This 
understanding  of  the  authority  aind 
funding  of  the  1970  Law  relates  only  to 
the  benefits  examined  in  this  review 
and  is  based  upon  record  evidence  of 
this  case.  We  will  seek  more 
clarification  on  the  administration  and 
funding  of  these  benefits  prior  to  the 
final  results  of  review.  The  program 
provides  interest-free  loans  for  up  to  50 
percent  of  the  cost  of  the  project  for 
large  enterprises  and  up  to  80  percent 
for  small  and  medium  sized  firms. 

We  examined  the  1970  Economic 
Expansion  Law  with  respect  to  cash 
grants  and  interest  subsidies  in  the  Final 
Determination  and  fotmd  that  it  was 
regionally  specific  because  it  provides 
incentives  to  promote  economic 
development  in  designated 
development  zones  (see  Final 
Determination  at  37275).  In  the 
verification  report  (Memorandum  to 
Susan  Kuhbach,  "Verification  Report  of 
the  Government  of  Belgium,  public 
version  on  file  in  the  Centra  Records 
Unit  (Room  B-099  of  the  Main 
Commerce  Building]  dated  April  1, 1993 
at  6,  we  identify  research  and 
development  as^Dne  of  the  types  of 
"incentives"  provided  under  this  law. 
We  also  confirm  in  the  verification 
report  that  Fabfer  is  located  in  a 
development  zone.  We  examined  the 
documentation  provided  in  this  review 
and  we  did  not  find  any  indication  of 
changed  circumstances  which  would 
warrant  reconsideration  of  this  finding. 
Therefore,  we  preliminarily  determine 
that  this  program  is  regionally  specific 
and  therefore  countervailable. 

Under  this  program,  Fabfer  received 
an  interest-free  loan  approved  in  1989 
and  disbursed  in  four  installments 
between  1990  and  1992,  which  was 
outstanding  in  the  FOR.  To  calculate  the 
benefit  on  this  loan  we  used  our  long- 
term  loan  methodology  and  measured 
the  cost  savings  in  each  year  the  loan 
was  outstanding  using  the  long-term 
fixed  rate  of  the  Kredietbank  as  the 
benchmark.  We  then  took  the  present 
value  of  each  of  these  amounts  as  of  the 
time  the  loan  was  disbursed  and  we 
ifeallocated  the  present  value  of  the 
yearly  benefits  over  the  life  of  the  loan, 
using  our  standard  grant  methodology 
and  the  1989  long-term  fixed  rate  of  the 
Kredietbank  as  the  discount  rate.  We 
then  divided  the  amount  allocated  to 
the  FOR  by  Fabfer's  total  sales  during 


the  FOR.  On  this  basis,  we  determine 
the  net  subsidy  for  this  program  to  be 
0.15  percent  ad  valorem. 

U.  Programs  Preliminarily  Determined 
Not  To  Confer  Subsidies 

1.  Societe  Nationale  de  Credite  a 
rindustrie  (SNQ)  Loans 

The  SNQ  is  a  public  credit  institution 
which,  through  medium-and  long-term 
financing,  encourages  the  development 
and  growth  ofindustrial  and 
commercial  enterprises  in  Belgitmi, 
including  the  national  industries.  SNCI 
is  organized  as  a  limited  liability 
company  and  is  50-percent  owned  by 
the  Belgian  government.  In  1979,  SNCI's 
board  of  directors  agreed  to  provide  the 
GOB  with  the  funds  needed  to  assist  the 
steel  industry  under  the  1978 
restructuring  plan  (the  Claes  Plan)  and 
to  grant  loans  to  steel  companies  within 
the  fi-amework  of  the  plan  and  imder  the 
economic  expansion  laws  of  1959  and 
1970.  In  the  Final  Determination,  the 
Department  determined  that  the  SNQ 
loan  program  was  countervailable 
because  it  was  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries.  In  this  review, 
no  new  information  or  evidence  of 
changed  circiunstances  has  been 
submitted  to  warrant  reconsideration  of 
this  finding. 

Fabfer  had  two  variable-interest  long- 
term  loans  outstanding  during  the  FOR: 
one  received  in  1982,  the  other  in  1983. 
The  interest  rates  for  the  1982  loan  were 
renegotiated  in  1987, 1992  and  1995. 
The  interest  rate  for  the  1983  loan  was 
renegotiated  in  1988.  Consistent  with 
Carbon  Steel  Products  from  Sweden,  we 
calculated  the  benefit  by  comparing  the 
amount  of  interest  which  was  paid 
during  the  review  period  to  the  amount 
of  interest  which  would  have  been  paid 
at  the  benchmark  rate.  As  in  the  Final 
Determination  at  37291,  we  used  as  a 
benchmark  the  long-term  fixed  rates  of 
the  Kredietbank  as  of  the  last 
renegotiation  date  of  the  loan.  (See  Final 
Determination  at  page  37291.)  Because 
the  benchmark  rate  was  lower  that  the 
program  rate,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  zero. 

2.  Exhibition  Stands 

Fabfer  reported  to  have  received 
grants  from  the  GOW  to  pay  for 
exhibition  stands  for  participation  in 
fairs  hosted  in  foreign  countries  to 
promote  the  company's  own  products. 
The  grants  were  received  prior  to  the 
FOR  and  did  not  exceed  0.5  percent  of 
Fabfer's  total  exports  in  the  year  they 
were  received.  Therefore,  in  accordance 
with  our  practice,  the  entire  amount  was 


expensed  in  the  year  of  receipt.  On  that 
basis,  we  preliminary  determine  the 
benefit  from  this  program  during  the 
FOR  is  zero. 

3.  Promotion  Brochure 

Fabfer  reported  to  have  received  a 
fixed-rate  long-term  loan  during  the 
FOR  from  GOW  for  the  publication  of 
advertising  brochures  for  international 
markets.  We  compared  the  interest  rate 
paid  on  this  loan  to  the  benchmark  rate, 
the  Kredietbank  fixed-rate  long-term 
rate  provided  in  the  response.  Because 
the  loan  interest  rate  was  higher  than 
the  benchmark  rate  in  year  the  loan  was 
approved,  we  preliminarily  determine 
that  the  benefit  from  this  program 
during  the  FOR  is  zero.  — . 

m.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  the 
producers  and/or  exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  period  of  review. 

1.  Resider  Program 
Petitioners  alleged  that  Fabfer 

received  aid  from  the  European 
Regional  Development  Fimd  imder  the 
Resider  program  to  promote 
reconversion  in  regions  which  have 
undergone  substantial  employment 
losses  in  the  steel  industry.  Based  on  the 
information  on  the  record,  we 
preliminarily  determine  that  Fabfer  did 
not  receive  benefits  fitim  this  program 
during  the  FOR. 

2.  European  Commission-approved 

Grants 

3.  Early  Retirement 

4.  The  "hivests" 

5.  SNSN 

6.  FSNW 

7.  Belgian  Industrial  Finance  Company 

(Belfin)  Loans 

8.  Government-Guaranteed  Loans  issued 

pursuant  to  the  Economic 
Expansion  Laws  of  1959  and  1970 

9.  Programs  under  the  1970  Law 

a.  Exemption  of  the  Corporate  Income 
Tax  for  Grants 

b.  Accelerated  Depreciation  Under 
Article  15 

c.  Exemption  from  Real  Estate  Taxes 

d.  Exemption  from  the  Capital 
Registration 

10.  ECSC  Article  54  Loans  and  Loan 

Guarantees 

11.  ECSC  Redeployment  Aid 

12.  European  Social  Funds  Grants 

13.  Interest  Rate  Subsidies  Provided  by 

Copromex 

14.  Employment  Premiimis 

15.  Short-term  Export  Credit 

16.  New  Commimity  Instrument  Loans 
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17.  European  Regional  Development 

Fund  Aid 

18.  ECSC  Interest  Rebates  under  Article 

54 

19.  ECSC  Conversion  Loans  under 

Article  56 

20.  ECSC  Interest  Rebates  under  Article 

56 

Preliminary  Results  of  Review 

In  accordance  with  19  CFR 
351.221(b)(4)(i),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1, 1996  through  December  31, 
1996,  we  preliminarily  determine  the 
net  subsidy  for  Fabfer  to  be  0.43  through 
December  31, 1996,  we  prelinarily 
determine  the  net  subsidy  for  Fabfer  to 
be  0.37  percent  ad  valorem.  As  provided 
for  in  the  Act,  any  rate  less  than  0.5 
percent  ad  valorem  in  an  administrative 
review  is  de  minimis.  Accordingly, 
pursuant  to  19  CFR  351.106(c)(2),  if  the 
final  results  of  this  review  remain  the 
same  as  these  preliminary  results,  the 
Department  intends  to  instruct  Customs 
to  liquidate,  without  regard  to 
countervailing  duties,  shipments  of  the 
subject  merchandise  from  Fabfer 
exported  on  or  after  January  1, 1996  and 
on  or  before  December  31, 1996.  Also, 
the  cash  deposits  required  for  Fabfer 
will  be  zero. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  coimtry-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidimiping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
351.213(b).  Pursuant  to  19  CFR 
351.212(c),  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rateT  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  diange,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torrington 
Company  V.  United  States.  822  F.Supp. 
782  (OT 1993)  and  Floral  Trade  Council 
V.  United  States,  822  F.Supp.  766  (CIT 
1993)  (interpreting  19  CFR  353.22(e), 
the  antidvunping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 


review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  will  be  the  rate 
established  for  these  companies  in  the 
most  recently  completed  administrative 
proceeding  conducted  imder  the  URAA. 
If  such  a  review  has  not  been 
conducted,  the  rate  established  in  the 
most  recently  completed  administrative 
proceeding  pursuant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments  is  applicable. 
See  Final  Determination.  These  rates 
shall  apply  to  all  non-reviewed 
companies  until  a  review  of  a  company 
assigned  these  rates  is  requested.  In 
addition,  for  the  period  January  1, 1996 
through  December  31, 1996,  the 
assessment  rates  applicable  to  all  non- 
reviewed  companies  covered  by  this 
order  are  the  cash  deposit  rates  in  effect 
at  the  time  of  entry. 

Public  Comment 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR  351.309. 
interested  parties  may  submit  written 
comments  in  response  to  these 
preliminary  results.  Case  briefs  must  be 
submitted  within  30  days  after  the  date 
of  publication  of  this  notice,  and 
rebuttal  briefs,  limited  to  arguments 
raised  in  case  briefs,  must  be  submitted 
no  later  than  five  days  after  the  time 
limit  for  filing  case  briefs.  Parties  who 
submit  argument  in  this  proceeding  are 
requested  to  submit  with  the  argument: 
(1)  A  statement  of  the  issues,  and  (2)  a 
brief  summary  of  the  argument.  Case 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(0.  Also,  pursuant  to  19 
CFR  351.310,  within  30  days  of  the  date 
of  publication  of  this  notice,  interested 
parties  may  request  a  public  hearing  on 
argimients  to  be  raised  in  the  case  and 
rebuttal  briefs.  Unless  the  Secretary 
specifies  otherv^se,  the  hearing,  if 
requested,  will  be  held  two  days  after 
the  date  for  submission  of  rebuttal 
briefs,  that  is,  thirty-seven  days  after  the 
date  of  publication  of  these  preliminary 
results. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  ujider 
administrative  protective  order  no  later 


than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  imder  19 
CFR  §  351.309(c)(ii),  are  due.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
with  section  751(a)(1)  and  777(i)(l)  of 
the  Act  (19  U.S.C  1675(a)(1)  and  19 
U.S.C.  1677f(i). 

Dated:  August  31, 1998. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  98-24172  Filed  9-«-98:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[0-660-804] 

Preliminary  Negative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  With  Rnal  Antidumping 
Duty  Determination:  Extruded  Rut>t>er 
Thread  From  Indonesia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  9,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Eric  B.  Greynolds^ 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  3099, 14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-2786. 

Preliminary  Determination 

The  Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  countervailable  subsidies  are  not 
being  provided  to  producers  or 
exporters  of  extruded  rubber  thread 
horn  Indonesia. 

Petitioner 

The  petition  in  this  investigation  was 
filed  by  North  American  Rubber  Thread 
Co.,  Ltd.  (the  petitioner). 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register,  the 
following  events  have  occurred.  See 
Notice  of  Initiation  of  Antidumping  and 
Countervailing  Duty  Investigations: 
Extruded  Rubber  Thread  from 
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Indonesia,  63  FR  23267  (April  28, 1998) 
{Initiation  Notice).  On  May  4,  1998,  we 
issued  countervailing  duty 
questionnaires  to  the  Government  of 
Indonesia  (GOI),  and  the  producers/ 
exporters  of  the  subject  merchandise. 
On  June  10,  1998,  at  the  request  of  the 
petitioner,  we  postponed  the 
preliminary  determination  of  this 
investigation  until  August  28. 1998  (63 
FR  31737). 

We  received  responses  to  our  initial 
questionnaire  from  the  GOI,  Bakrie 
Rubber  Industry  (Bakrie),  P.T.  Swasthi 
Parama  Mulya  (Swasthi),  and  P.T. 
Perkebunan  III  (Pesero)  on  June  26  and 
29,  1998.  The  information  provided 
indicates  that  Pesero  did  not  export  to 
the  United  States  during  1997,  and  that 
P.T.  Cilatexindo  Graha  Alam  Pt.,  an 
exporter  named  in  the  petition,  stopped 
producing  rubber  thread  in  January 
1994.  A  query  of  the  U.S.  Customs 
databases  confirmed  that  these  two 
companies  did  not  export  subject 
merchandise  to  the  United  States  during 
1997,  the  period  of  investigation. 
Therefore,  we  are  not  requesting  further 
information  from  these  two  companies. 
On  July  17, 1998,  we  issued 
supplemental  questiormaires  to  the  GOI, 
Bakrie  and  Swasthi.  We  received 
responses  to  these  supplemental 
questionnaires  on  July  27, 1998. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  extruded  rubber 
thread  (ERT)  from  Indonesia.  ERT  is 
defined  as  vulcanized  rubber  thread 
obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measuring  from 
0.18  mm,  which  is  0.007  inches  or  140 
gauge,  to  1.42  mm,  which  is  0.056  inch 
or  18  gauge,  in  diameter. 

ERT  is  currently  classified  under 
subheadings  4007.00.00  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1, 
1995  (the  Act).  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations  as  codified  at  19 
CFR  351  and  published  in  the  Federal 
Register  on  May  19, 1997  (62  FR  27295). 


Injury  Test 

Because  Indonesia  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from 
Indonesia  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  On 
May  28, 1998,  the  ITC  published  its 
preliminary  determination  that  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  being  materially 
injured,  or  threatened  with  material 
injury,  by  reason  of  imports  from 
Indonesia  of  the  subject  merchandise 
(63  FR  29250). 

Alignment  With  Final  Antidumping 
Duty  Determination 

On  August  18, 1998,  the  petitioner 
submitted  a  letter  requesting  alignment 
of  the  final  determination  in  this 
investigation  with  the  final 
determination  in  the  companion 
antidumping  duty  investigation.  In 
accordance  with  section  705(a)(1)  of  the 
Act,  we  are  aligning  the  final 
determination  in  this  investigation  with 
the  final  antidiunping  duty 
determination  in  the  antidumping 
investigation  of  ERT.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Investigations:  Extruded  Rubber  Thread 
From  Indonesia,  63  FR  23267  <April  28, 
1998). 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies  (the  POI)  is 
calendar  year  1997. 

Company  Histories 

The  GOI  identified  two  producers  of 
subject  merchandise  that  exported  the 
subject  merchandise  to  the  United 
States  during  the  POI: 

Bakrie 

Bakrie  was  established  on  January  14, 
1992,  by  the  PT.  Bakrie  Nusantara 
Corporation  and  Globe  Manufacturing 
Company,  a  U.S.  producer  of  rubber 
thread,  as  a  joint  venture  company.  PT. 
Bakrie  Nusantara  Corporation  was 
officially  renamed  PT.  Bakrie 
Capitanindo  Corporation  on  March  15, 
1995.  Bakrie  manufactures  and  exports 
medium  and  heavy  gauge  rubber  thread, 
coated  with  silicone  emulsion  which 
serves  as  a  lubricant. 

Swasthi 

Swasthi  was  established  in  November 
1989.  The  company  produces  and 
exports  ERT  of  various  gauges  of  talc 
finish,  various  colors,  and  special 
qualities. 


De  Minimis  Standard  Under  Section 
771(36)  of  the  Statute 

Pursuant  to  its  authority  under 
section  771(36)  of  the  Act,  the  United 
States  Trade  Representative  (USTR)  has 
designated  Indonesia  as  a  "least- 
developed  country"  for  purposes  of  the 
CVD  law.  See  USTR  Interim  Final  Rule: 
Developing  and  Least-Developed 
Country  Designations  Under  the 
Countervailing  Duty  Law  (15  CFR  2013) 
(63  FR  29945,  June  2, 1998). 
Consequently,  a  net  countervailable 
subsidy  rate  that  does  not  exceed  three 
percent  ad  valorem  is  considered  de 
minimis  in  accordance  with  section 
703(b)(4)(B)  of  the  Act  and  Article  27  of 
the  Agreement  on  Subsidies  and 
Countervailing  Measures  (SCM 
Agreement).  As  discussed  below,  we 
preliminarily  determine  that  the  net 
countervailable  subsidy  bestowed  on 
ERT  from  Indonesia  is  less  than  three 
percent  ad  valorem,  and  is,  therefore,  de 
minimis. 

I.  Program  Preliminarily  Determined 
To  Be  Countervailable  Bank  Indonesia 
(BI)  Rediscount  Loans 

Under  Decree  No.  132/MPP/Kep/1996 
of  June  4, 1996.  the  Ministry  of  Industry 
and  Trade,  the  Ministry  of  Finance,  and 
the  Bank  of  Indonesia  (BI)  provide 
support  for  certain  exporters  with  the 
goal  of  achieving  diversification  of  the 
bidonesian  export  base  from  oil  and  gas. 
Companies  designated  as  Perusahaan 
Eksportir  Tertentu  (PET)  are  eligible  to 
participate  in  this  program.  Under  the 
program,  PETs  sell  their  letters  of  credit 
and  export  drafts  at  a  discoimt  to  the  BI 
through  participating  foreign  exchange 
banks,  which  are  conunercial  banks  that 
have  obtained  a  license  to  conduct 
activities  in  foreign  currencies.  The  sale 
of  the  letters  of  credit  and  export  drafts 
by  the  PETs  provides  them  with 
working  capital  at  lower  interest  rates 
than  they  would  otherwise  pay  on  short- 
term  commercial  loans. 

We  preliminarily  determine  that  the 
loans  provided  imder  this  program  are 
countervailable  in  accordance  with 
section  771(5)(A)  of  the  Act.  Through 
this  program,  the  BI  provides  working 
capital  to  PETs  at  interest  rates  which 
are  more  favorable  than  those  provided 
to  non-PETs.  The  benefit  is  the 
difference  between  the  amount  the 
borrower  of  the  loan  pays  on  the  loan 
and  the  amount  the  borrower  would  pay 
on  a  comparable  commercial  loan. 
Finally,  because  the  program  is 
contingent  upon  export  performance,  it 
is  an  export  subsidy  under  section 
771(5A)(B)  and  is,  therefore,  specific. 

Only  one  exporter,  Swasthi,  used  the 
BI  rediscount  loan  program  during  the 
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POI.  According  to  the  GOI's  June  29. 
1998  questionnaire  response  at  page  4, 
the  interest  rates  in  effect  during  the  POI 
were  the  Singapore  Interbank  Offering 
Rate  (SIBOR)  for  PETs,  and  SIBOR  plus 
1  percent  for  non-PETs.  Therefore,  to 
calculate  the  benefit  for  Swasthi,  we 
compared  the  interest  rates  Swasthi 
paid  on  loans  for  shipments  to  the 
United  States  to  the  interest  rates  that 
non-PET  companies  would  have  had  to 
pay  for  comparable  commercial  loans. 
This  difference  was  divided  by 
Swasthi 's  total  exports  of  subject 
merchandise  to  the  United  States  during 
the  POI.  On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
from  this  program  to  be  0.13  percent  ad 
valorem  for  Swasthi. 

n.  Programs  Preliminarily  Detennined 
To  Be  Not  Used 

Based  on  information  provided  in  the 
questionnaire  responses,  we 
preliminarily  determine  that  the 
producers/exporters  of  subject 
merchandise  did  not  apply  for  or 
receive  benefits  imder  the  following 
programs  during  the  POI. 

A.  Investment  Credit  for  the  Expansion 
of  the  Rubber  Industry 

B.  Corporate  Income  Tax  Holiday 

C.  Import  Duty  Exemption  of  Capital 
Equipment 

Summary 

The  total  preliminary  net 
coimtervailable  subsidy  for  Swasthi  is 
0.13  percent,  which  is  de  minimis.  The 
rate  for  Bakrie  is  zero.  Therefore,  we 
preliminarily  determine  that 
coimtervailable  subsidies  are  not  being 
provided  to  producers  or  exporters  of 
ERT  firom  Indonesia. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act.  we  will  verify  the  information 
submitted  by  respondents  prior  to 
making  our  final  determination. 

rrC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  Uie  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  (uder,  without  the  written 
consent  of  the  Assistant  Secretary. 
Import  Administration. 

hi  accordance  with  section  705(b)(3) 
of  the  Act.  if  our  final  determination  is 


affirmative,  the  ITC  will  make  its  final 
determination  within  75  days  after  the 
Department  makes  its  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  351.310. 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportimity  to  comment  on  this 
preliminary  determination.  Individuals 
who  wish  to  request  a  hearing  must 
submit  a  written  request  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room  B- 
099. 14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Requests  for  a  public  hearing  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and.  (3)  to  the  extent 
practicable,  an  identification  of  the 
arguments  to  be  raised  at  the  hearing.  In 
addition,  six  copies  of  the  business 
proprietary  version  and  six  copies  of  the 
nonproprietary  version  of  the  case  briefs 
must  be  submitted  to  the  Assistant 
Secretary  no  later  than  50  days  from  the 
date  of  publication  of  the  preliminary 
determination.  As  part  of  the  case  brief, 
parties  are  encouraged  to  provide  a 
simmiary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations,  and  cases  dted.  Six  copies 
of  the  business  proprietary  version  and 
six  copies  of  the  nonproprietary  version 
of  the  rebuttal  briefs  must  be  submitted 
to  the  Assistant  Secretary  no  later  than 
55  days  from  the  date  of  publication  of 
the  preliminary  determination.  An 
interested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
or  rebuttal  briefe.  Written  arguments 
should  be  submitted  in  accordance  with 
19  CFR  351.309  and  will  be  considered 
if  received  within  the  time  limits 
specified  above. 

This  determination  is  published 
pursuant  to  section  703(f)  of  the  Act 

Dated:  August  28. 1998. 
JoMph  A.  ^Mtrini 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  98-24171  Filed  9-«-98;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[0-608-605] 

Industrial  Phosphoric  Acid  From 
Israel:  Preliminary  Results  and  Partial 
Recission  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  industrial 
phosphoric  acid  from  Israel  for  the 
pericKl  January  1, 1996  through 
December  31. 1996.  For  information  on 
the  net  subsidy  for  each  reviewed 
company,  as  well  as  for  all  non- 
reviewed  companies,  please  see  the 
Preliminary  Results  of  Review  section  of 
this  notice.  If  the  final  results  remain 
the  same  as  these  preliminary  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Preliminary  Results  of  Review. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
See  Public  Conunent  section  of  this 
notice. 

EFFECTIVE  DATE:  September  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Eric  Greynolds, 
Office  CVD/AD  Enforcement  VI,  Import 
Administration.  International  Tirade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3692  or  (202)  482- 
6071,  respectively. 

SUPPI.EMENTARY  MFORMATION: 
Background 

On  Augiist  19, 1987.  the  Department 
published  in  the  Federal  Register  (52 
FR  31057)  the  countervailing  duty  order 
on  industrial  phosphoric  acid  frt>m 
Israel.  On  August  4, 1997.  the 
Department  published  a  notice  of 
"Opportunity  to  Request  AdministraGve 
Review"  (62  FR  41925)  of  this 
countervailing  duty  order.  We  received 
a  timely  request  for  review,  and  we 
initiated  the  review,  covering  the  period 
January  1. 1996  through  December  31. 
1996.  on  September  25. 1997  (62  FR 
50292). 

In  accordance  with  19  CFR 
351.213(b),  this  review  covers  only 
those  producers  or  exporters  of  the 
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subject  merchandise  for  which  a  review 
was  specifically  requested.  Accordingly, 
this  review  covers  Rotem-Amfert  Negev 
Ltd.  (Rotem)  and  Haifa  Chemicals  Ltd. 
(Haifa).  Haifa  did  not  export  the  subject 
merchandise  during  the  period  of 
review  (FOR).  Therefore,  we  are 
rescinding  the  review  with  respect  to 
Haifa.  This  review  covers  nine 
programs. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930. 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  All 
citations  to  the  Department's  regulations 
reference  19  CFR  Part  351,  et  seq. 
Antidumping  Duties;  Countervailing 
Duties;  Final  Rule,  62  FR  27296  (May 
19, 1997),  unless  otherwise  indicated. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  industrial  phosphoric  acid 
(IPA)  from  Israel:  Such  merchandise  is 
classifiable  under  item  number 
2809.20.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  number 
is  provided  for  convenience  and  U.S. 
Customs  Service  purposes.  The  written 
description  of  the  scope  remains 
dispositive. 

Subsidies  Valuation  Information 

Period  of  Review 

The  period  for  which  we  are 
measuring  subsidies  is  calendar  year 
1996. 

Allocation  Period 

In  British  Steel  pic.  v.  United  States, 
879  F.Supp.  1254  (February  9, 1995) 
{British  Steel],  the  U.S.  Court  of 
International  Trade  (the  Court)  rules 
against  the  allocation  period 
methodology  for  non-recurring 
subsidies  that  the  Department  had 
employed  for  the  past  decade,  as  it  was 
artiodated  in  the  General  Issues 
Appendix  appended  to  the  Final 
Countervailing  Duty  Determination; 
Certain  Steel  Products  from  Austria,  58 
FR  37225  (July  9, 1993)  (CIA).  In 
accordance  with  the  Court's  decision  on 
remand,  the  Department  determined 
that  the  most  reasonable  method  of 
deriving  the  allocation  period  for 
nonrecurring  subsides  is  a  company- 
specific  average  useful  life  (AUL).  This 
remand  determination  was  affirmed  by 
the  Court  on  June  4,  1996.  British  Steel, 
929  F.Supp  426,  439  (OT  1996). 
Accordingly,  the  Department  has 


applied  this  method  to  those  non- 
recurring subsidies  that  have  not  yet 
been  countervailed. 

Rotem  submitted  an  AUL  calculation 
based  on  depreciation  expenses  and 
asset  values  of  productive  assets 
reported  in  its  financial  statements. 
Rotem's  AUL  was  derived  by  adding  the 
sum  of  average  gross  book  value  of 
depreciable  fixed  assets  for  ten  years 
and  dividing  these  assets  by  the  total 
depreciation  charges  for  the  related 
periods.  We  found  this  calculation  to  be 
reasonable  and  consistent  with  our 
company-specific  AUL  objective. 
Rotem's  calculation  resulted  in  an 
average  useful  life  of  23  years,  which  we 
have  used  as  the  allocation  period  for 
non-recurring  subsidies  received  during 
the  FOR. 

For  non-recurring  subsidies  received 
prior  to  the  FOR  and  already 
countervailed  based  on  an  allocation 
period  established  in  an  earlier  segment 
of  the  proceeding,  it  is  not  reasonable  or 
practicable  to  reallocate  those  subsidies 
over  a  different  period  of  time.  Since  the 
coimtervailing  duty  rate  in  earlier 
segments  of  the  proceeding  was 
calculated  based  on  a  certain  allocation 
period  and  resulted  in  a  certain  benefit 
stream,  redefining  the  allocation  period 
in  latet  segments  of  the  proceeding 
would  entail  taking  the  original  grant 
amount  and  creating  an  entirely  new 
benefit  stream  for  that  ^ant.  Such  a 
practice  may  lead  to  an  increase  or 
decrease  in  the  total  amount 
countervailed  and,  thus,  would  resvdt  in 
the  possibility  of  over-  or  under- 
coimtervailing  the  actual  benefit. 
Therefore,  for  purposes  of  these 
preliminary  results,  the  Department  is 
using  the  original  allocation  period 
assigned  to  each  non-recvuring  subsidy 
received  prior  to  the  FOR.  See  Certain 
Carbon  Steel  Products  from  Sweden; 
Final  Results  of  Countervailing  Duty 
Administrative  Review.  62  FR  16549 
(April  7, 1997). 

Privatization 

(I)  Background 

Israel  Chemicals  Limited  (ICL),  the 
parent  company  which  owns  100 
percent  of  Rotem's  shares,  was  partially 
privatized  in  1992, 1993, 1994,  and 
1995.  We  have  previously  determined 
that  the  partial  privatization  of  ICL 
represents  a  partial  privatization  of  each 
of  the  companies  in  which  ICL  holds  an 
ownership  interest.  See  Final  Results  of 
Countervailing  Duty  Administrative 
Review;  Industrial  Phosphoric  Acid 
from  Israel.  61  FR  53351,  53352 
(October  11, 1996)  [1994  Final  Results). 

In  this  review  and  prior  reviews  of 
this  order,  the  Department  foimd  that 


Rotem  and/or  its  predecessor,  Negev 
Phosphates  Ltd.,  received  non-recuxring 
countervailable  subsidies  prior  to  these 
partial  privatizations.  Further,  the 
Department  found  that  a  portion  of  the 
price  paid  by  a  private  party  for  all  or 
part  of  a  government-owned  company 
represents  partial  repayment  of  prior 
subsidies.  See  GIA,  58  FR  at  37262. 
Therefore,  in  1992, 1993,  and  1995 
reviews,  we  calculated  the  portion  of 
the  purchase  price  paid  for  ICL's  shares 
that  is  attributable  to  repayment  of  prior 
subsidies.  In  the  1994  review,  the 
portion  of  the  ICL  shares  privatized  was 
so  small,  less  than  0.5  percent,  that  we 
determined  that  the  percentage  of 
subsidies  potentially  repaid  through  this 
privatization  could  have  no  measurable 
impact  on  Rotem's  overall  net  subsidy 
rate.  Thus,  we  did  not  apply  our 
repayment  methodology  to  the  1994 
partial  privatization.  See  the  1994  Final 
Results.  61  FR  at  53352. 

(11)  Modification  of  the  Application  of 
Repayment  Methodology 

In  prior  reviews,  to  calculate  the 
portion  of  the  purchase  price  which 
represented  repayment  of  prior 
subsidies  through  partial  privatizations 
in  1992, 1993  and  1995.  the  Department 
converted  the  net  worth  figures  for 
Rotem  from  new  Israeli  shekels  (NIS)  to 
U.S.  dollars,  based  on  exchange  rate 
information  on  the  record.  In  this 
review,  the  respondent  has  submitted 
U.S.  dollar  denominated  audited 
financial  statements  for  1983  through 
1989.  The  notes  to  the  financial 
statements  indicate  that  the  company 
maintains  its  accoimts  in  NIS  and  in 
U.S.  dollars.  Amoimts  originating  firom 
transactions  denominated  in,  or  linked 
to,  the  dollar  are  stated  at  their  original 
amounts.  Amounts  not  originating  from 
such  transactions  are  determined  on  the 
basis  of  the  exchange  rate  prevailing  at 
the  time  of  the  transaction.  As  a  result, 
we  have  recalculated  the  portion  of  the 
purchase  price  paid  for  ICL's  shares  that 
is  attributable  to  repayment  of  prior 
subsidies  using  the  U.S.  dollar 
denominated  net  worth  figures  provided 
in  Rotem's  financial  statements. 

Grant  Benefit  Calculations 

To  calculate  the  benefit  for  the  FOR, 
we  followed  the  same  methodology 
used  in  the  final  results  of  the  1995 
administrative  review.  We  converted 
Rotem's  shekel-denominated  grants  into 
U.S.  dollars,  using  the  exchange  rate  in 
effect  on  the  date  the  grant  was 
received.  We  then  applied  the  grant 
methodology  to  determine  the  benefit 
for  the  POR.  See  Industrial  Phosphoric 
Acid  from  Israel;  Final  Results  of 
Countervailing  Duty  Administrative 


Revieiv.  63  FR  13626, 13633  (March  20. 
1998)  {1995  Final  Results). 

Facts  Available 

Section  776(a)(2)  of  the  Act  requires 
the  Department  to  use  facts  available  if 
"an  interested  party  or  any  other  person 
*  *  *  withholds  information  that  has 
been  requested  by  the  administering 
authority  *  *  *."  In  this  case,  the 
Government  of  Israel  (GOI)  did  not 
comply  wdth  the  Department's  requests 
for  information  that  was  necessary  to 
conduct  a  specificity  analysis  of  the 
Environment  Grant  Program.  On  April 
7, 1998  and  on  April  24, 1998,  the 
Department  issued  questionnaires 
requesting  information  regarding 
eligibility  for  and  actual  use  of  the 
benefits  provided  under  the 
Environment  Grant  Program.  The  GOI 
provided  information  regarding  the  total 
number  of  applicants  that  applied  for  or 
received  grants,  and  the  total  amount  of 
the  grants  given  imder  the  program. 
However,  the  GOI  did  not  extract 
information  from  this  data  that  would 
have  allowed  the  Department  to  fully 
examine  whether  the  program  is,  in  fact, 
specific.  Based  on  the  information 
presented,  the  Department  could  only 
derive  the  absolute  number  of 
applicants  for  and  recipients  of  grants 
under  this  program.  The  GOI  also 
provided  the  Department  with  the 
criteria  considered  by  the  MOE  in 
determining  whether  an  application  will 
be  approved,  including  the  financial 
and  economic  strength  of  the  applicant, 
extent  of  the  investment  needed,  and 
the  extent  of  the  improvement 
compared  to  the  investment,  but  did  not 
provide  information  as  to  how  these 
criteria  were  applied. 

Section  776(bj  of  the  Act  permits  the 
administrative  authority  to  use  an 
inference  that  is  adverse  to  the  interests 
of  an  interested  party  if  that  party  has 
"failed  to  cooperate  by  not  acting  to  the 
best  of  its  abiUty  to  comply  with  a 
request  for  information."  Such  an 
adverse  inference  may  include  reliance 
on  information  derived  fit)m:  (1)  The 
petition.  (2)  a  final  determination  in  the 
investigation  under  this  title.  (3)  any 
previous  review  imder  section  751  or 
determination  under  section  753 
regarding  the  country  under 
consideration,  or  (4)  any  other 
information  placed  on  the  record. 
Because  respondents  did  not  comply 
with  the  Department's  requests  for  such 
information,  and  failed  to  explain  why 
such  information  could  not  be  provided, 
we  find  that  respondents  failed  to 
cooperate  by  not  acting  to  the  best  of 
their  abiUty.  Therefore,  we  are  using  an  . 
adverse  inference  in  accordance  with 
section  776(b)  of  the  Act.  The  adverse 


inference  is  a  finding  that  the 
Environment  Grant  Program  is  specific 
under  section  77l(5A)(D)(iii)  of  the  Act. 
For  further  discussion,  see 
Memorandum  regarding  Specificity  of 
the  Environment  Grant  Program  dated 
August  12, 1998,  which  is  on  file  in  the 
Central  Records  Unit  (Room  B-099  of 
the  Main  Commerce  Building.) 

Analysis  of  Programs 

I.  Programs  Conferring  Subsidies 

A.  Programs  Previously  Determined  To 
Confer  Subsidies 

1.  Encouragement  of  Capital 
Investments  Law  (ECIL) 

This  EQL  program  is  designed  to 
encourage  the  distribution  of  the 
population  throughout  Israel,  to  create 
new  sources  of  employment,  to  aid  the 
absorption  of  immigrants,  and  to 
develop  the  economy's  production 
capacity.  To  be  eligible  for  benefits 
under  the  EQL,  including  investment 
grants,  capital  grants,  accelerated 
depreciation,  reduced  tax  rates,  and 
certain  loans,  applicants  must  obtain 
approved  enterprise  status.  Investment 
grants  cover  a  percentage  of  the  cost  of 
the  approved  investment,  and  the 
amount  of  the  grant  depends  on  the 
geographic  location  of  eligible 
enterprises.  For  purposes  of  the  ECIL 
program,  Israel  is  divided  into  three 
zones — Development  Zones  A  and  B, 
and  the  Central  Zone.  Under  the  EQL 
program  the  Central  Zone  was  not 
eligible  for  benefits. 

In  Final  Affirmative  Countervailing 
Duty  Determination:  Industrial 
Phosphoric  Acid  From  Israel,  52  FR 
25447  (July  7. 1987)  {IPA  Investigation). 
the  Etepartment  foimd  the  ECIL  grant 
program  to  be  de  Jure  specific  because 
the  grants  are  limited  to  enterprises 
located  in  specific  regions.  In  this 
review,  no  new  information  or  evidence 
of  changed  circumstances  has  been 
submitted  to  warrant  reconsideration  of 
this  determination. 

Rotem  is  located  in  Development 
Zone  A,  and  received  ECIL  investment, 
drawback,  and  capital  grants  in 
disbursements  over  a  period  of  years  for 
several  projects.  As  explained  in  the 
"Allocation  Period"  section  above,  for 
grants  that  have  been  allocated  in  prior 
administrative  reviews,  we  are 
continuing  to  use  the  allocation  period 
assigned  to  these  grants.  For  grants 
received  during  the  POR,  we  have  used 
the  AUL  calculated  by  Rotem  in  this 
review,  which  is  23  years. 

To  calculate  the  benefit  for  the  POR, 
we  followed  the  same  methodology 
used  in  the  final  results  of  the  1995 
administrative  review,  as  indicated  in 


the  "Grant  Benefit  Calculations"  section 
above.  We  considered  Rotem's  cost  of 
long-term  borrowing  in  U.S.  dollars  as 
reported  in  the  company's  financial 
statements  for  use  as  the  discount  rate 
used  to  allocate  the  countervailable 
benefit  over  time.  However,  this 
information  includes  Rotem's  borrowing 
from  its  parent  company,  ICL,  and  thus 
does  not  provide  appropriate  discount 
rate.  Therefore,  we  have  turned  to  ICL's 
cost  of  long-term  borrowing  in  U.S. 
dollars  in  each  year  from  1984  through 
1996  as  the  most  appropriate  discount 
rate.  ICL's  interests  rates  are  shown  in 
the  notes  to  the  company's  financial 
statements,  public  documents  which  are 
in  the  record  of  this  review.  See 
Comment  9  in  the  1995  Final  Results. 
To  calculate  the  total  subsidy  in  the 
POR,  we  first  summed  the  grant 
amounts  allocated  to  and  received  in 
1996,  after  taking  into  account  the 
partial  privatizations  in  1992, 1993,  and 
1995.  To  derive  the  subsidy  rates,  as 
discussed  in  the  1 995  Final  Results,  we 
attributed  EQL  grants  to  a  particular 
facility  over  the  sales  of  the  product 
produced  by  that  facility  plus  sales  of 
all  products  into  which  that  product 
may  be  incorporated.  Accordingly,  we 
attributed  ECIL  grants  to  Rotem's 
phosphate  rock  mines  to  total  sales,  and 
grants  to  Rotem's  green  acid  to  total 
sales  minus  direct  sales  of  phosphate 
rock  and  grants  to  Rotem's  IPA  facilities 
to  sales  of  IPA,  MKP,  and  fertiUzers.  We 
summed  the  rates  obtained  on  this  basis, 
and  preliminarily  determine  the  net 
subsidy  from  this  program  to  be  5.58  per 
ad  valorem  for  the  POR. 

2.  Encouragement  of  Industrial  Research 
and  Development  Grants  (EIRD) 

During  the  1996  review  period,  RotAn 
received  five  EIRD  grants.  Two  of  them 
were  received  for  projects  which  have 
no  relation  to  the  production  of  subject 
merchandise  or  inputs  thereto;  the  three 
remaining  grants  are  for  research  into 
phosphate  rock  production,  which  is  an 
input  to  EPA  production.  Thus,  they 
provide  countervailable  benefits  to  the 
production  of  subject  merchandise.  In 
the  1995  Final  Results,  we  determined 
that  EIRD  rants  were  specifically 
provided  to  Rotem,  and  that  they 
conferred  a  benefit.  In  this  review,  no 
new  information  or  evidence  of  changed 
circumstances  has  been  submitted  to 
warrant  reconsideration  of  this 
determination. 

We  view  these  grants  as  "non- 
recurring" based  on  the  analysis  set 
forth  in  the  "Allocation"  section  of  the 
GIA  (58  FR  at  37226)  because  these 
benefits  are  exceptional,  and  Rotem 
cannot  expect  to  receive  benefits  on  an 
ongoing  basis  from  review  period  to 
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review  period.  However,  because  the 
total  benefit  of  the  EIRD  grants  received 
in  1996  was  less  than  0.50  percent  of 
Rotem's  total  sales,  we  allocated  the 
entire  benefit  to  the  POR.  To  obtain  the 
subsidy  rate,  we  divided  the  benefit  by 
Rotem's  total  sales.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  0.02  percent  ad 
valorem. 

B.  Other  Programs  Preliminarily 
Determined  To  Confer  Subsidies 

1.  Infrastructure  Grant  Program 

Under  the  Infrastructure  Grant 
Program,  the  GOI  establishes  new 
industrial  areas  by  partially  reimbursing 
companies  for  their  costs  of  developing 
the  infrastructure  in  certain 
geographical  zones.  Rotem  received 
assistance  under  this  program  during 
the  POR.  Therefore,  within  the  meaning 
of  section  771(5)(B)(i),  a  subsidy  is 
bestowed  because  the  GOI  provided  a 
financial  contribution,  which  conferred 
a  benefit.  We  analyzed  whether  this 
program  is  specific  within  the  meaning 
of  section  751(5A)(D)  of  the  Act. 
Because  the  inirastructiu«  grants  are 
limited  to  an  enterprise  or  industry 
located  in  certain  zones  within  the 
jurisdiction  of  the  authority  providing 
the  subsidy,  we  find  this  program  to  be 
regionally  specific  in  accordance  with 
section  771(5A)(D)(iv). 

We  view  these  grants  as  non-recurring 
based  on  the  analysis  set  forth  in  the 
"Allocation"  section  of  the  GIA  (58  FR 
at  37226)  because  these  benefits  are 
exceptional,  and  the  company  cannot 
expect  to  receive  benefits  on  an  ongoing 
basis  from  review  period  to  review 
period.  Therefore,  we  calculated  the 
benefit  under  this  program  using  the 
methodology  for  non-recurring  grants 
noted  above  in  the  "Grant  Benefit 
Calculations"  section.  We  then  divided 
the  grant  amount  by  Rotem's  total  sales 
because  the  grant  benefited  the 
Company's  total  production.  On  this 
basis,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  0.18 
percent  ad  valorem. 

2.  Environmental  Grant  Program 

Through  the  Ministry  of  the 
Environment,  the  GOI  administers  a 
program  to  provide  financial  assistance 
for  the  adaptation  of  existing  industrial 
facilities  to  new  environmental 
requirements.  Companies  undertaking 
programs  to  reduce  air  pollution, 
hazardous  wastes,  and  noise  levels,  and 
to  improve  water  quality,  can  receive 
assistance.  The  maximum  amount  of 
assistance  available  is  the  lesser  of  35 
percent  of  the  approved  investment  or 


the  actual  investment,  and  is  capped  at 
1.125  million  NIS. 

We  analyzed  whether  this  program  is 
specific  in  law  [de  jure),  or  in  fact  [de 
facto),  within  the  meaning  of  section 
751(5A)(D)  of  the  Act.  We  examined  the 
Directive  of  the  Director-General  of  the 
Ministry  of  the  Environment  for  the 
program  eligibility  criteria  and  foimd 
that  this  program  is  not  de  jure  specific, 
because  there  is  no  express  intent  to 
limit  the  availability  of  benefits  under 
this  program  to  an  enterprise  or  industry 
or  group  of  enterprises  or  industries. 

We  then  examined  the  information 
provided  by  the  GOI  with  respect  to  the 
actual  provision  of  assistance  under  the 
program  (since  its  inception  in  1995)  to 
see  whether  it  meets  the  criteria  for  de 
facto  Specificity.  According  to 
771(5A)(D)(iii),  "a  subsidy  is  de  facto 
specific  if  one  of  the  following  factors 
exists:  (1)  The  actual  recipients  of  the 
subsidy,  whether  considered  on  an 
enterprise  or  industry  basis,  are  limited 
in  number;  (2)  an  enterprise  or  industry 
is  a  predominant  user  of  the  subsidy;  (3) 
an  enterprise  or  industry  receives  a 
disproportionately  large  amount  of  the 
subsidy;  or  (4)  the  manner  in  which  the 
authority  providing  the  subsidy  has 
exercised  discretion  in  the  decision  to 
grant  the  subsidy  indicates  that  an 
enterprise  or  industry  is  favored  over 
others." 

The  Department  requested 
information  regarding  the  number  of 
companies  and  type  of  industries  that 
applied  for  or  received  benefits  under 
the  program,  and  the  amount  of  benefits 
received.  The  GOI  provided  no 
information  on  actual  usage  of  the 
program  by  enterprise  or  industry  nor 
did  it  identify  any  alternative 
information  through  which  the 
Department  could  make  an  assessment 
of  whether  the  program  is  de  facto 
specific.  Accordingly,  based  on  the 
information  on  the  record,  we 
preliminarily  determine  that  this 
program  is  de  facto  specific  and  is, 
therefore,  coimtervailable  within  the 
meaning  of  section  771(5A)(D)(iii).  [See 
Facts  Available  section  of  this  notice.) 

We  view  these  grants  as  non-recurring 
based  on  the  analysis  set  forth  in  the 
"Allocation"  section  of  the  GIA  (58  FR 
at  37226)  because  these  benefits  are 
exceptional,  and  the  company  cannot 
expect  to  receive  benefits  on  an  ongoing 
basis  from  review  period  to  review 
period.  However,  because  the  total  value 
of  the  benefit  received  in  1996  was  less 
then  0.50  percent  of  Rotem's  total  sales, 
we  allocated  the  entire  benefit  to  the 
POR.  We  divided  the  grant  amount  by 
Rotem's  total  sales  because  the  grants 
benefited  the  company's  total 
production.  On  this  basis,  we 


preliminarily  determine  the  benefit  from 
this  program  to  be  0.11  percent  ad 
valorem. 

n.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determined  that  the 
producer  and/or  exporter  of  the  subject 
merchandise  did  not  apply,  for  or 
receive  benefits  imder  these  programs 
dining  the  POR: 

A.  Reduced  Tax  Rates  under  EQL 

B.  ECIL  Section  24  loans 

C.  Dividends  and  Interest  Tax  Benefits 

under  Section  46  of  the  ECIL 

D.  ECIL  Preferential  Accelerated 

Depreciation 

E.  Exchange  Rate  Risk  Insurance 

Scheme 

F.  Labor  Training  Grants 

G.  Long-term  Industrial  Development 

Loans 

Preliminary  Results  of  Review 

In  accordance  with  19  CFR 
351.213(b),  we  calculated  an  individual 
subsidy  rate  for  each  producer/exporter 
subject  to  this  administrative  review. 
For  the  period  January  1, 1996  through 
December  31, 1996,  we  preliminarily 
determine  the  net  subsidy  for  rotem  to 
be  5.89  percent  ad  valorem.  If  the  final 
results  of  this  review  remain  the  same 
as  these  preliminary  results,  the 
Department  intends  to  instruct  the  U.S. 
Customs  Service  (Customs)  to  assess 
countervailing  duties  as  indicated 
above. 

The  Department  also  intends  to 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  as  indicated  above  of  the  f.o.b. 
invoice  price  on  all  shipments  of  the 
subject  merchandise  from  reviewed 
companies,  entered,  or  withdrawn  from 
warehouse,  for  consimiption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  coimtry-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidiunping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
351.213(b).  Pursuant  to  19  CFR 
351.212(c),  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
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deposit  rate  applicable  to  a  company 
can  no  longer  diange,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torrington 
Company  V.  United  States,  822  F.Supp. 
782  (Crr  1993)  and  Floral  Trade  Council 
v.  United  States,  822  F.  Supp.  766  (CIT 
1993).  Therefore,  the  cash  deposit  rates 
for  all  companies  except  those  covered 
by  this  review  will  be  unchanged  by  the 
results  of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  will  be  the  rate  for 
that  company  established  in  the  most 
recently  completed  administrative 
proceeding  under  the  URAA.  If  such  a 
review  has  not  l>een  conducted,  the  rate 
established  in  the  most  recently 
completed  administrative  proceeding 
conducted  pursuant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments,  is  applicable. 
See  1992/93  Final  Results,  61  FR  28842. 
These  rates  shall  apply  to  all  non- 
reviewed  companies  until  a  review  of  a 
company  assigned  these  rates  is 
requested.  In  addition,  for  the  period 
January  1, 1996  through  December  31, 
1996,  die  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  by 
this  order  are  the  cash  deposit  rates  in 
effect  at  the  time  of  entry. 

Public  Comment 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  date  of  publication  of  this 
notice.  Pm^uant  to  19  CFR  351.309, 
interested  parties  may  submit  written 
comments  in  response  to  these 
preliminary  results.  Case  briefs  must  be 
submitted  within  30  days  after  the  date 
of  publication  of  this  notice,  and 
rebuttal  briefs,  limited  to  arguments 
raised  in  case  briefs,  must  be  submitted 
no  later  than  five  days  after  the  time 
limit  for  filing  case  briefs.  Parties  who 
submit  argument  in  this  proceeding  are 
requested  to  submit  with  the  argument: 
(1)  a  statement  of  the  issues,  and  (2)  a 
brief  summary  of  the  argument.  Case 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f).  Also,  pursuant  to  19 
CFR  351.310,  within  30  days  of  the  date 
of  publication  of  this  notice,  interested 
parties  may  request  a  public  hearing  on 
arguments  to  be  raised  in  the  case  and 
rebuttal  briefs.  Unless  the  Secretary 


specifies  otherwise,  the  hearing,  if 
requested,  will  be  held  two  days  after 
the  date  for  submission  of  rebuttal 
briefs,  that  is,  thirty-seven  days  after  the 
date  of  publication  of  these  preliminary 
results. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  case  briefs,  under  19  CFR 
351.309(c)(ii),  are  due.  The  Department 
will  publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

This  administrative  review  is  issued 
and  published  in  accordance  with 
section  751(a)(1)  and  777(i)(l)  of  the  Act 
(19  U.S.C.  1675(a)(1)  and  19  U.S.C 
1677f(i){l)). 

Dated:  August  3 1 , 1 998. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  9&-24141  Filed  9-8-98;  8:45  am] 

BILUNQ  CODE  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

action:  Notice  of  Application  to  Amend 
Certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review 
("Certificate").  This  notice  summarizes 
the  proposed  amendment  and  requests 
comments  relevant  to  whether  the 
amended  Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  the  ("Act") 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  A  Certificate  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 


compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  pubUsb  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H.  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  fttjm  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  However,  nonconfidential 
versions  of  the  comments  will  be  made 
available  to  the  applicant  if  necessary 
for  determining  whether  or  not  to  issue 
the  certificate.  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  90-5  A006." 

An  Export  Trade  Certificate  of  Review 
(Application  No.9(M)0006)  was  issued 
to  the  Foi^^ng  Industry  Association  on 
July  9, 1990  (55  FR  28801,  July  13, 1990) 
and  subsequently  amended  on  April  30, 
1991  (56  FR  21128,  May  7,  1991);  May 
29, 1992  (57  FR  24022,  June  5, 1992); 
April  1,  1994  (67  FR  16619,  April  7, 
1994);  and  July  28,  1995  (60  FR  41879, 
August  14, 1995). 

Summary  of  the  Application 

Applicant:  Forging  Industry 
Association  ("FIA"),  25  Prospect 
Avenue  West,  Suite  300,  Cleveland. 
Ohio  44115-1040. 

Contact:  Donald  J.  Farley,  Director  of 
Marketing.  Telephone:  (216)  781-6260. 

Application  No.:  90-5 A006. 

Date  Deemed  Submitted:  August  26, 
1998. 

Proposed  Amendment 

FIA  seeks  to  amend  its  Certificate  to: 
1.  Add  as  "Members"  within  the 
meaning  of  Section  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)): 
Anderson  Shumaker  Company,  Chicago, 
IL;  Dana  Corporation,  for  die  activities 


48198 


Federal  Register/Vol.  63,  No.  174/ Wednesday ^  September  9,  1998/Notices 


of  its  Spicer  Heavy  Axle  &  Brake 
Division,  Marion  Forge,  Marion,  OH. 

2.  Delete  each  of  the  following 
companies  as  a  "Member"  of  the 
Certificate:  Hussey  Marine  Alloys,  Ltd., 
Leetsdale,  PA;  Schlosser  Forge 
Company,  Cucamonga,  CA;  and  Western 
Forge  &  Flange  Co.,  Santa  Clara,  CA. 

3.  Change  the  listing  of  the  company 
name  for  each  current  "Member"  dted 
in  this  paragraph  to  the  new  listing  cited 
in  parenthesis  as  follows:  BethForge, 
Inc.,  Bethlehem.  PA  (Lehigh  Heavy 
Forge  Corporation,  Bethlehem,  PA): 
Eaton  Corporation,  Marion,  OH  (Eaton 
Corporation,  South  Bend.  IN);  Kaiser 
Aluminum  &  Chemical  Corporation, 
Erie,  PA  (Kaiser  Aluminum  &  Chemical 
Corporation,  Oxnard,  CA):  Teledyne 
Portland  Forge,  Portland,  IN  (Portland 
Forge,  An  Allegheny  Teledyne 
Company,  Portland  IN);  The  Harris- 
Thomas  Drop  Forge  Co.,  Dayton,  OH 
(Harris  Thomas  Industries,  Inc.,  Dayton, 
OH);  Waltec  American  Forgings,  Inc., 
Waterbury,  CT  (Waltec  Forgings,  Inc- 
Port  Huron,  Port  Huron,  MI). 

Dated:  September  2 , 1 998.  -  . ' 

Morton  Schnabel. 

Director,  Office  of  Export  Trading  Company 
Affairs. 
(FR  Doc.  98-24173  Filed  9-8-98;  8:45  am] 

BILLMQ  COOe  361»-I)R-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.081198C] 

North  Pacific  Fishery  Management 
Council  (NPFMC;  Public  Meeting; 
Correction 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  to  a  previously 

announced  meeting  notice. 

summary:  The  NPFMC's  Western/ 

Central  Gulf  of  Alaska  Management 

Committee  meeting  scheduled  for 

September  25, 1998,  has  been  cancelled 

and  will  now  be  held  as  a 

teleconference. 

DATES:  The  teleconference  will  be  held 

on  Friday.  September  25, 1998,  at  1:00 

p.m.,  Alaska  time. 

ADDRESSES: 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4"^  Ave.,  Suite  306.  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
NPFMC  Staff  at  907-271-2809. 


SUPPLEMENTARY  INFORMATION: 
Need  for  Correction 

In  the  Federal  Register  issue  of 
September  1, 1998,  in  FR  Doc.  98- 
23532,  on  p>age  46415,  in  the  second 
column  under  DATES,  the  document 
stated  that  the  meeting  would  be  held 
on  September  25, 1998.  The  meeting  has 
been  cancelled,  and  a  teleconference  has 
been  scheduled  instead. 

All  other  previously  published 
information  remains  unchanged. 

Dated:  September  3, 1998. 
Bruce  C.  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-24180  Filed  9-8-98;  8:45  am) 

BiLUNQ  CODE  3S1fr-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Application  of  the  Chicago  Mercantile 
Exchange  for  Designation  as  a 
Contract  Market  In  Real  Estate 
Investment  Trust  Futures  and  Options 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  emd  options 

contracts. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  real  estate  investment  trust 
futures  and  options.  The  Director  of  the 
Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  regulation  140.96,  has 
determined  that  publication  of  the 
proposals  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purpose  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  October  9, 1998. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reverence  should  be 
made  to  the  CME  real  estate  investment 
trust  futures  and  options. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Thomas  Leahy  of  the 


Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
1155  21st  Street,  NW.  Washington. 
20581,  telephone  (202)  418-5278. 
Facsimile  number:  (202)  418-5527. 
Electronic  mail:  tleahy@ctfc.gov. 

SUPPt^MENTARriNFORMATlCN:  Copies  of 
the  terms  and  conditions  will  be 
available  for  insfiection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission.  Throe  Lafayette 
Centre,  1155  21st  Street,  NW, 
Washington,  DC  20581.  Copies  of  flie 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5100. 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1997)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  argimients  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street.  NW, 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  September  2, 
1998. 

Steven  Manaster. 
Director. 
[FR  Doc.  98-24.107  Filed  9-8-98;  8:45  am) 

BILUNQ  COOE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m.,  Tuesday, 
September  29, 1998. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC.,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
enforcement  reviews. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  E)oc.  98-24279  Filed  9-4-98;  11:17  am) 

BIUJNQ  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Wednesday, 

September  30, 1998. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 

D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Wd>b, 

Secretary  of  the  Commission. 

(FR  Doc.  98-24280  Filed  9-4-98;  11:37  am) 

BH.L1NG  COOE  6351-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

All-Terrain  Vehicles;  Comment 
Request — Proposed  Resolution 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

SUMMARY:  The  Consumer  Product  Safety 
Commission  requests  comments  on  a 
proposed  Commission  Resolution 
("Resolution")  that  responds  to  action 
plans  that  certain  members  of  the  all- 
terrain  vehicle  ("ATV")  industry  will 
undertake.  The  proposed  Resolution  is 
attached  at  the  end  of  this  notice. 
(Unless  otherwise  noted,  the  action 
plans  are  referred  to  collectively  as  the 
"ATV  Action  Plan.")  (ATVs  are  three- 
and  four-wheeled  motorized  vehicles, 
generally  characterized  by  large,  low- 
pressure  tires,  a  seat  designed  to  be 
straddled  by  the  operator,  and 
handlebars  for  steering,  which  are 
intended  for  off-road  use  by  an 
individual  rider  on  various  types  of 
non-paved  teirain.)  The  Commission 
staff  has  provided  extensive  input  into 
the  development  of  the  ATV  Action 
Plan,  which  the  Commission  believes 
will  enhance  consumer  safety  with 
respect  to  these  products.  The 
Resolution  commends  certain  members 
of  the  industry  for  the  ATV  Action  Plan, 
and  announces  that  the  Commission 


will  actively  monitor  sales,  promotion 
and  training  activities  of  the  ATV 
industry  insofar  as  those  activities 
pertain  to  safety,  assemble  data  on 
deaths  and  injuries  associated  with 
ATVs,  and  take  appropriate  action, 
where  necessary,  based  on  the  results  of 
such  monitoring  activity  and  data.^ 
DATES:  Persons  wishing  to  comment  on 
the  Resolution  should  send  written 
comments  to  the  Office  of  the  Secretary 
not  later  than  October  26, 1998. 
ADDRESSES:  Written  comments  should 
be  captioned  "ATV  Action  Plan"  and 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  or  delivered  to 
that  office,  room  502,  4330  East-West 
Highway,  Bethesda,  Maryland.  Written 
comments  may  also  be  sent  to  the  Office 
of  the  Secretary  by  facsimile  at  (301) 
504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  Resolution,  call  or 
write  Leonard  H.  Goldstein,  Office  of 
the  General  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207;  (301)  504-0980,  Ext.  2202. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Commission's  work  on  ATVs 
began  in  the  mid-1980s  after  it  learned 
of  a  rapidly  growing  number  of  deaths 
and  injuries — particularly  to  children 
imder  16  years  old — involving  these 
products.  ATV  sales  had  increased 
dramatically  during  that  time,  including 
more  than  a  tripling  of  sales  between 
1980  and  1985.  Most  of  the  ATVs 
produced  during  that  period  were  three- 
wheeled  vehicles. 

The  Commission  issued  an  Advance 
Notice  of  Proposed  Rulemaking 
("ANPR")  in  May  1985  (50  FR  23139). 
In  December  1987,  the  Department  of 
Justice,  at  the  Commission's  request, 
filed  a  lawsuit  in  federal  district  court 
under  section  12  of  the  Consumer 
Product  Safety  Act  against  the  five 
major  manufacturers  and/or  distributors 
of  ATVs.  United  States  v.  American 
Honda  Motor  Co.,  et  al.,  Civ.  No.  87- 
3525  P.D.C,  filed  Dec.  30, 1987).  The 
companies  named  in  the  lawsuit  were 
American  Honda  Motor  Co.,  Inc. 
("Honda"),  Yamaha  Motor  Corp.,  U.S.A. 
("Yamaha"),  Kawasaki  Motors  Corp., 
U.S.A.  ("Kawasaki"),  U.S.  Suzuki. Motor 
Corp.  (nka  American  Suzuki  Motor 


chairman  Ann  Brown  and  Commissioner 
Thomas  H.  Moore  approved  this  notice  as  here 
published;  Commissioner  Mary  Sheila  Gall 
approved  publication  of  the  notice  with  specified 
changes  that  were  not  adopted.  The  ballot  vote 
sheets  of  the  individual  Commissioners  are 
available  to  the  public  throu^  the  Oflice  of  the 
Secretary. 


Corp.)  ("Suzuki"),  and  Polaris 
Industries  L.P.  (nka  Polaris  Industries 
Inc.)  ("Polaris").  The  lawsuit  sought  a 
declaration  by  the  court  that  then 
existing  ATVs  constituted  an  "imminent 
hazard"  and  requested  certain  remedial 
relief.  The  matter  was  settled  with  the 
covut's  approval  of  Final  Consent 
Decrees  on  April  28, 1988  ("Final 
Consent  Decrees"),  and  the  ANPR  was 
subsequently  withdrawn  (56  FR  47166). 
Among  other  things,  the  Final  Consent 
Decrees  required  the  companies  to: 

•  Stop  the  sale  of  all  new  three- 
wheeled  ATVs  and  repurchase  them 
from  dealer  inventory; 

•  Promote  and  sell  adult-size  ATVs 
(i.e.,  ATVs  with  engine  sizes  greater 
than  90  cc)  only  for  the  use  of  riders  age 
16  and  over; 

•  Promote  and  sell  youth-size  ATVs 
(i.e.,  ATVs  with  engine  sizes  between  70 
cc  and  90  cc)  only  for  the  use  of  riders 
age  12  and  older; 

•  Provide  free  training  to  all  ATV 
purchasers  and  members  of  their 
immediate  families; 

•  Conduct  a  nationwide  ATV  safety 
public  awareness  media  campaign; 

•  Adhere  to  guidelines  for  advertising 
and  promotional  materials; 

•  Include  specified  warnings  on  ATV 
labeling  and  in  ATV  owner's  manuals; 
and 

•  Accelerate  negotiations  on  a 
volimtary  standard  for  ATVs.  (The 
voluntary  standard  for  ATVs 
("Voluntary  Standard"),  as  approved  by 
the  Commission,  was  published  in  the 
Federal  Register  on  January  13, 1989. 
(54  FR  1407)  Among  other  things,  the 
Voluntary  Standard  includes 
configuration  requirements  for  service 
and  parking  brakes,  mechanical 
suspension,  foot  environment,  lighting 
equipment,  tire  labeling,  and  various 
operational  controls;  there  are  pitch 
stability  requirements  and  performaAce 
requirements  for  service  and  parking 
brakes;  and  there  are  requirements  that 
relate  specifically  to  youth  size  ATVs, 
including  requirements  for  limitations 
on  maximimi  speed  capabilities.) 

The  CPSC  staff  subsequently 
negotiated  a  series  of  monitoring 
agreements  with  the  companies  to 
enforce  compliance  by  their  dealers 
with  the  requirement  that  adult-size 
ATVs  not  be  marketed  or  sold  to  or  for 
the  use  of  children. 

Arctic  Cat  Inc.  ("Arctic  Cat"),  which 
started  manufacturing  ATVs  in  1996, 
voluntarily  entered  into  an  Agreement 
and  Action  Plan  with  the  Commission 
in  September  1996  ("Arctic  Cat 
Agreement"),  whereby  the  firm  agreed 
to  take  many  of  the  same  actions  that 
were  required  of  the  companies  imder 
the  Final  Consent  Decrees.  Arctic  Cat 


48200 


Federal  Register / Vol.  63,  No.  174 /Wednesday,  September  9,  1998 /Notices 


also  agreed  to  undertake  a  dealer 
monitoring  program  that  was  similar  to 
dealer  monitoring  programs  of  the  other 
companies.     - 

With  the  Final  Consent  Decrees  and 
Arctic  Cat  Agreement  nearing  their  end, 
Chairman  Ann  Brown  hosted  a  "Forum 
on  All-Terrain  Vehicles"  ("Forum")  in 
May  1997.  The  purpose  of  the  Forum 
was  to  discuss  what  measures,  if  any, 
could  reasonably  be  taken  after  the 
Consent  Decrees  and  Arctic  Cat 
Agreement  expired  to  further  reduce 
deaths  and  injuries  associated  with 
these  products.  Invitations  were 
extended  to,  and  views  were  obtained 
from,  members  of  the  public,  technical 
experts  in  the  ATV  field,  members  of 
the  private  bar,  and  representatives  of 
consumer  groups,  rider  groups,  and 
State  agencies. 

The  staff  engaged  in  a  number  of  other 
information  gathering  activities 
concerning  ATVs  during  1997, 
including  the  following: 

•  The  staff  met  with  engineers  for 
each  company  that  was  a  party  to  one 
of  the  Consent  Decrees  to  discuss 
evolutionary  changes  with  regard  to 
ATVs  since  1988  as  well  as  current 
technology; 

•  The  staff  reviewed,  subject  to 
confidentiality  agreements,  pertinent 
documents  from  each  of  the  companies, 
including  consumer  complaints, 
documents  containing  technical 
information,  and  information  relating  to 
product  liability  cases; 

•  The  staff  met  individually  with 
several  engineers  with  experience  in 
testifying  on  behalf  of  plaintiffs  in  ATV 
cases  to  solicit  their  views  concerning 
these  products;  and 

•  The  staff  communicated  with 
certain  foreign  government  agencies 
concerning  any  technical  and/or  legal 
requirements  in  those  countries 
concerning  ATVs. 

The  Final  Consent  Decrees  and  the 
Arctic  Cat  Agreement  expired  on  April 
28, 1998.  After  extensive  discussions 
with  Commission  staff,  each  of  the 
companies  that  was  subject  to  a  Final 
Consent  Decree  and  Arctic  Cat 
(collectively,  the  "companies")  have 
agreed  to  undertake  voluntary  actions  to 
continue  to  promote  the  safe  and 
responsible  use  of  ATVs.  The 
Commission  believes  that  these  actions 
will  enhance  ATV  rider  safety. 

Summary  of  Findings  of  Recent 
Exposure  and  Injury  Surveys  and  Risk 
Analysis;  and  Analysis  of  ATV  Death 
Reports 

As  part  of  its  review  of  the  ATV 
matter  and  in  anticipation  of  the 
expiration  of  the  Final  Consent  Decrees 
and  Arctic  Cat  Agreement,  the 


Commission  staff  recently  completed 
exposure  and  injury  surveys  and  a  risk 
analysis  with  regard  to  these  products. 
The  surveys  provide  a  description  of 
current  hazard  and  usage  patterns.  The 
staff  has  compared  the  results  of  these 
surveys  to  the  results  of  the 
Commission's  1985  and  1989  ATV 
exposure  and  injury  surveys,  to  evaluate 
trends  in  use  and  hazard  patterns. 
Finally,  as  in  the  1985  and  1989  ATV 
studies,  the  characteristics  and  use 
patterns  of  drivers  who  are  involved  in 
injury  incidents  (as  inferred  from  the 
injury  survey)  have  been  compared 
against  those  who  are  not  (as  inferred 
from  the  exposure  survey)  to  determine 
the  factors  associated  with  risk.  The 
staffs  review  also  included  a  study  of 
ATV  deaths  between  January  1, 1985 
and  December  31, 1996.  The  staff  has 
described  the  characteristics  of  drivers 
and  ATVs  that  have  been  involved  in 
fatal  injuries,  and  fatality  trends  since 
1985.  The  staffs  full  report,  titled  "All- 
Terrain  Vehicle  Exposure,  Injury,  Death, 
and  Risk  Studies,"  was  made  public  on 
April  24, 1998,  and  may  be  obtained 
from  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207.  Below  is  a  brief 
summary  of  the  findings  in  that  report: 

A.  Exposure  Survey 

•  14%  of  ATV  drivers  are  children 
under  the  age  of  16  years  (compared 
with  about  23%  in  1989); 

•  Almost  two-thirds  of  drivers  are 
male; 

•  The  mean  level  of  driver  experience 
is  9.6  years  (about  4.5%  of  drivers  had 
less  than  one  year  of  experience); 

•  11%  of  drivers  reported 
participating  in  an  organized  training 
program;  another  12%  said  they  had 
received  some  training  by  ATV  dealers 
or  sales  people; 

•  23%  of  drivers  reported  never 
carrying  passengers; 

•  35%  of  drivers  reported  always 
wearing  a  helmet;  32%  reported  never 
wearing  a  helmet; 

•  74%  of  drivers  reported  some 
nonrecreational  use,  including  farming 
or  ranching,  household  chores,  and 
occupational  or  commercial  tasks; 

•  About  22%  of  the  ATVs  are  the 
three-wheel  models  (this  compares  with 
about  54%  in  1989); 

•  26%  of  the  four-wheel  models  am 
four-wheel  drive  vehicles,  most  with 
engines  greater  than  300  cc; 

•  36%  of  the  ATVs  were  reported  to 
have  engines  with  300  cc  or  more 
(compared  with  about  10%  in  1989); 
and 

•  51%  of  the  ATVs  had  been 
purchased  as  used  vehicles;  of  this 
number,  about  80%  had  been  purchased 


from  the  previous  owner,  rather  than 
from  an  ATV  dealer. 

B.  Injury  Survey 

•  47%  of  the  injuries  occurring 
during  the  study  period  involved 
children  under  the  age  of  16;  this  was 
almost  identical  to  the  percentage  in 
1985  (46%); 

•  Despite  the  large  proportion  of 
children  injured,  the  number  of  injuries 
involving  children  under  age  16 
declined  approximately  50%  from  about 
42,700  in  1985  to  about  21,300  in  1997; 

•  95%  of  injured  children  were 
driving  ATVs  larger  than  recommended 
for  their  age; 

•  An  estimated  54,500  ATV-related 
injuries  were  treated  in  hospital 
emergency  departments  during  1997 
(this  was  a  decline  of  approximately 
49%  from  the  estimated  106.000  such 
injuries  during  1986); 

•  The  rate  of  ATV-related  injury 
declined  from  5.4  per  hundred  ATVs  in 
use  in  1985  to  2.5  in  1989  and  to  about 
1.5  per  himdred  ATVs  in  1997,  an 
overall  rate  reduction  of  about  72%; 

•  25%  of  the  injuries  were  to 
passengers; 

•  75%  of  the  injuries  occurred  to 
males; 

•  22%  of  the  injuries  involved  the 
head;  most  of  the  head  injuries  were  " 
concussions  or  internal  organ  (i.e., 
brain)  injuries;  at  least  65%  of  the 
persons  suffering  head  injuries  were  not 
wearing  helmets; 

•  The  largest  injury  diagnosis 
categories  were  contusions  and 
abrasions  (27%),  and  fractures  and 
dislocations  (26%); 

•  37%  of  the  injuries  involved  the 
arm  region;  28%  involved  the  leg 
region; 

•  13%  of  the  emergency  department 
injuries  were  hospital  admitted 
(compared  with  4%  of  all  product- 
related  injuries  reported  to  the 
Commission  imder  the  National 
Electronic  Injury  Surveillance  System 
("NEISS")); 

•  About  4%  of  drivers  involved  in 
injury  incidents  reported  formal  ATV 
training  or  training  by  a  dealer  or  sales 
person. 

C.  Report  on  ATV  Deaths 

The  CPSC  estimates  that  there  have 
been  over  3,200  ATV-related  deaths 
since  1985.  Estimated  ATV-related 
deaths  declined  from  about  350  in  1986 
to  an  estimated  269  in  1996.  In 
evaluating  the  characteristics  of  drivers 
and  ATVs  that  have  been  involved  in 
fatal  injuries,  the  staff  has  found  that: 

•  Over  35%  of  the  deaths  involved 
children  under  age  16; 

•  87%  of  the  deaths  since  1985  were 
to  males; 
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•  85%  of  those  killed  were  drivers, 
14%  passengers  (1%  were  drivers  or 
passengers  of  other  types  of  vehicles); 

•  The  percentage  of  three-wheel 
ATVs  involved  in  deaths  decUned  from 
80%  in  1985  to  less  than  20%  in  1996; 
and 

•  Incidents  reported  as  collisions 
accounted  for  56%  of  the  deaths; 
tivertums  were  involved  in  about  28% 
of  all  deaths. 

D.  Risk  Analysis 

The  risk  analysis  showed  that 
although  the  overall  risk  of  ATV-related 
injury  has  declined  since  the  1980s  (as 
indicated  in  the  injury  analysis),  the 
factors  associated  with  risk  are 
consistent  with  those  quantified  in  the 
earlier  1985  and  1989  risk  analyses  and 
include  the  same  types  of  warned 
against  behavior  previously  observed. 
As  in  the  earlier  analyses,  risk  patterns 
are  related  to  the  characteristics  and  use 
patterns  of  the  drivers,  and  the  types  of 
ATVs  that  they  drive.  The  results 
suggest  that: 

•  Risk  of  injury  declines  vtrith  age  (the 
yoimger  the^ver  the  higher  the  risk); 

•  £sk  for  children  is  about  2.5  times 
the  risk  for  drivers  aged  16  to  34,  and 
about  4.5  times  the  risk  for  drivers  aged 
35  to  54; 

•  Risk  declines  vfith  driving 
experience; 

•  Risk  declines  with  the  percentage  of 
time  that  ATVs  are  used  in 
nonrecreational  (as  opposed  to 
recreational)  activities; 

•  Risk  is  higher  for  males  than  for 
females  (all  else  equal,  risk  is  about  3 
times  higher  for  males  than  for  females); 
and 

•  Holding  all  other  factors  constant, 
risk  is  2.5  to  3  times  higher  on  three- 
wheel  ATVs  than  on  four-wheel  ATVs. 

The  Undertakings  of  the  Companies 

A.  General  Description 

The  ATV  Action  Plan  is  described  in 
letters  of  undertaking  submitted  to  the 
Commission  staff  by  Yamaha,  Kawasaki, 
Suzuki  and  Polaris  and  in  an  "Extended 
Action  Plan"  submitted  by  Arctic  Cat.  In 
addition,  Honda  has  submitted  a  letter 
of  imdertaking  that  describes  the  post- 
Consent  Decree  actions  that  it  proposes 
to  take.  Copies  of  these  documents  may 
be  obtained  bom  the  Office  of  the 
Secretary,  Consumer  Product  Safiaty 
Commission,  Washington,  DC  20207. 

In  discussing  issues  regarding  ATV 
safety,  the  Commission  staff  has  placed 
special  emphasis  on  measures  to 
address  the  deaths  and  injuries  to 
children  who  drive  and  ride  adult-size 
ATVs.  The  staff  also  has  emphasized  the 
need  to  train  inexperienced  drivers.  The 


actions  of  the  companies  will  include 
measures  that  directly  address  these  two 
areas  of  concern.  Unless  otherwise 
noted,  each  offiie  companies 
voluntarily  has  agreed  that  it  will: 
•  Implement  an  informational/ 
educational  ("I&E")  effort  to 
commimicate  safety-related  information 
to  consumers. 

(There  will  be  two  I&E  programs,  one 
will  be  carried  out  by  Honda,  the  other 
wrill  be  a  joint  effort  of  Yamaha, 
Kawasaki,  Suzuki,  Polaris  and  Arctic 
Cat.  Honda's  I&E  effort  will  consist 
primarily  of  a  nationwide  advertising 
campaign  that  will  address  specific 
areas  of  safety  (underage  youth  riding 
inappropriately  sized  ATVs,  youths 
carrying  passengers,  and  use  of 
protective  gear)  with  a  message  to  adults 
and  care  givers  that  can  be  conveyed  to 
young  riders.  Print  advertisements  will 
appear  in  various  enthusiast,  himting 
and  outdoors,  and  farming  magazines, 
and  magazines  targeting  parents  of 
school-age  children.  Honda  estimates 
that  the  cost  of  its  program  over  the  next 
three  years  will  be  approximately  S3.5 
million.  Honda's  I&E  campaign  is  more 
fully  described  in  its  letter  of 
undertaking.  The  I&E  campaign  of 
Yamaha,  Kawasaki,  Suzuki,  Polaris  and 
Arctic  Cat  will  be  a  multi-faceted  effort 
designed  to  emphasize  various  safety 
warnings  related  to  ATVs,  especially  as 
they  relate  to  ATV  use  by  children. 
Among  other  things,  the  companies  will 
develop  and  distribute  with  each  new 
ATV  a  CD-ROM  program.  Materials  will 
also  be  sent  to  selected  schools  and 
public  libraries  throughout  the  nation. 
The  companies  will  also  communicate 
ATV  safety  information  through  paid 
ads,  direct  mail,  safety  posters,  teaching 
aids  for  school  teachers,  and  websites. 
The  companies  estimate  that  the  cost  of 
the  program  over  the  next  three  years 
will  be  approximately  $6  million  to  $7 
million.  The  I&E  campaign  of  Yamaha, 
Kawasaki,  Suzuki.  Polaris  and  Arctic 
Cat  is  more  fully  described  in  a  August 
12, 1998  letter  to  the  Commission  from 
David  P.  Murray,  Esq.  A  copy  of  this 
letter  may  be  obtaineid  from  the  Office 
of  the  Secretary,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207.1 

•  Continue  to  offer  a  free  hands-on 
training  course  (using  the  same  training 
programs  and  curricula  that  have  been 
approved  by  the  Commission)  to  all 
pujY^asers  and  members  of  their 
immediate  families; 
(All  of  the  companies  except  Polaris 
will  continue  to  offer  the  existing 
Specialty  Vehicle  Institute  of  America 
("SVIA")  training  program,  using 
curriculum  and  procedures  that  have 


been  approved  by  the  Commission. 
Polaris'  training  program  will  continue 
to  be  conducted  at  the  time  of  sale  by 
a  Gratified  instructor  at  each  Polaris 
dealership,  also  using  Commission 
approved  curriculum  and  procedures. 
Polaris'  curriculum  has  been  modified 
to  include  a  required  minimum  number 
of  repetitions  of  riding  maneuvers  for 
inexperienced  riders.  The  company  has 
also  agreed  that  it  will  continue  to  retain 
the  services  of  an  independent  firm  to 
conduct  monitoring  of  its  dealers  to 
assvire  that -its  training  program  is 
conducted  properly.) 

•  All  companies  offering  the  SVIA 
training  program  (except  Honda)  will 
offier  an  increased  incentive  of  $100 
cash  or  equivalent  value  per  ATV  sold 
to  every  first  time  purchaser  without 
prior  operating  experience  where  such 
purchaser  or  a  family  member  takes 
training; 

(Yamaha's  incentive  offier  will  give  the 
purchaser  the  option  of  choosing  either 
$75  cash  or  $50  cash  and  a  $50  cash 
rebate  on  the  purchase  of  a  Yamaha 
ATV  hehnet.  Suzuki  will  offer  a  $100 
cash  incentive  to  all  first  time 
purchasers  and  will  continue  to  offer  a 
$50  cash  incentive  to  purchasers  who " 
are  not  first  time  purchasers.) 
fliie  actions  of  Honda  with  regard  to  the 
training  incentive  are  discussed  below.) 

In  addition,  each  company,  except 
where  noted,  will  voluntarily  continue 
to: 

•  Recommend,  market,  and  sell  adult 
size  ATVs  (i.e.,  ATVs  wiih  engine  sizes 
greater  than  90  cc)  only  for  the  use  of 
persons  age  sixteen  and  older, 
(Arctic  Cat  has  established  a  minimum 
age  of  16  for  Arctic  Cat  ATVs  with 
engine  sizes  greater  than  90  cc  up  to  350 
cc,  and  a  minimum  age  of  18  for  Arctic 
Cat  ATVs  with  an  engine  size  greater 
than  350CC.) 

•  Recommend,  market,  and  sell  youth 
size  ATVs  (i.e..  ATVs  with  engine  sizes 
between  70  cc  and  90  cc)  only  for  the 
use  of  persons  age  12  and  older, 

•  Use  best  efforts  to  obtain  dealer 

complianca  with  the  age 
recommendations,  induding  through 
imdercover  monitoring  of  at  least  as 
many  randomly  selected  dealers  as  was 
done  under  previous  monitoring 
agreements  with  the  Commission,  and 
to  terminate  non-complying  dealers  in 
appropriate  circumstances; 

(Arctic  Cat  has  agreed  to  extend  for  five 
years  its  detailed  Commissi(Hi-approved 
dealer  monitoring  agreement  that 
expired  on  April  28, 1998.  The  other 
companies,  except  Honda,  have  stated 
that  they  will  continue  with  the  same 
level  of  dealer  monitoring  as  under 
previous  monitcning  programs  and  will 
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use  the  same  procedures.  The  actions  of 
Honda  with  regard  to  dealer  monitoring 
are  discussed  below.) 

•  Not  market  or  sell  three-wheel 
ATVs; 

•  Use  existing  warning  labels  that 
were  approved  by  the  Commission  on 
all  ATVs; 

•  Use  hang  tags  that  convey  the  same 
substantive  safety  messages  as  current 
hang  tags: 

•  Include  in  owner's  manuals  the 
same  substantive  informational  content 
set  forth  in  the  Consent  Decrees  and 
Arctic  Cat  Agreement; 

•  Assure  diat  future  advertising 
adheres  to  specified  provisions  of  the 
advertising  guidelines  set  forth  in  the 
Consent  Deoees  and  Arctic  Cat 
Agreement; 

•  Continue  to  provide  a  toll-free 
hotline  for  consumers  interested  in 
obtaining  ATV  safety  information;  and 

•  Provide  to  dealers  for  dissemination 
to  prospective  customers  the  same 
Substantive  safety  messages  contained 
in  the  "ATV  Safety  Alert"  set  forth  in 
the  Consent  Decrees  and  Arctic  Cat 
Agreement. 

(The  position  of  Honda  with  regard  to 
dissemination  of  the  ATV  Safety  Alert 
by  its  dealers  is  discussed  below.) 

Each  company,  except  where  noted, 
will  also: 

•  Distribute  to  all  future  purchasers 
an  updated  ATV  safety  video  that  will 
contain  the  same  substantive  safety 
messages  as  the  current  video  and  Will 
stress  the  importance  of  ATV  training 
(the  companies  will  continue  to  make 
available  to  all  purchasers  the  current 
video  until  distribution  of  the  updated 
video  begins); 

•  Participate  in  efforts  to  update  and 
revise  the  Voluntary  Standard  for  ATVs; 
and 

•  Give  the  Commission  at  least  60 
days  notice  of  any  material  changes  in 
the  company's  undertakings  under  the 
ATV  Action  Plan  (Arctic  Cat  has  agreed 
to  extend  its  recently  expired  Action 
Plan  for  five  more  years). 

(The  position  of  Honda  with  regard  to 
the  giving  of  notice  to  the  Commission 
is  discussed  below.) 

B.  Honda 'sATV Program 

Honda's  commitments  under  its  ATV 
program  depart  from  those  of  the  other 
companies  in  the  following  respects: 

1.  Safety  Alert 

Honda  will  not  provide  to  dealers  for 
dissemination  to  ATV  purchasers  the 
"ATV  Safety  Alert"  that  was  required 
under  the  Consent  Decrees.  The  Safety 
Alert  has  communicated  important  ATV 
safety  information  to  the  consumer  at 


the  time  of  sale,  including  updated 
information  concerning  ATV  fatalities. 
Honda  has  taken  the  position  that 
because  information  in  the  Safety  Alert 
is  duplicative  of  other  warnings  being 
provided  to  purchasers,  continued 
dissemination  of  the  Safety  Alert  is  not 
necessary.  The  Commission  staff 
believes  that  continued  use  of  the  Safety 
Alert  is  important  because  the  Safety 
Alert  is  the  only  communication  to 
purchasers  that  includes  data  on  ATV- 
related  deaths,  thereby  stressing  the 
importance  of  following  the  warnings 
that  are  provided.  The  same  information 
was  required  under  the  Consent  Decrees 
in  a  safety  poster  in  dealer  showrooms, 
but  the  safety  poster  has  been 
discontinued. 

2.  Dealer  Monitoring 

Honda  has  stated  that  representations 
by  sales  personnel  are  not  the  crucial 
point  in  determining  underage  riding 
habits,  and  that  the  problem  is  not  a 
lack  of  awareness,  but  a  failure  to  follow 
the  age  recommendations.  Honda  has 
indicated  that,  under  these 
circumstances,  a  different  use  of 
resources  might  be  more  efficient  in 
preventing  imderage  riding. 

Honda  has  indicated  that,  instead  of 
selecting  dealers  for  undercover 
monitoring  using  a  statistically  valid 
sampling  methodology,  its  monitoring 
will  be  targeted  at  dealers  that  it 
suspects  may  be  violating  the  age 
recommendations.  The  Commission 
staff  does  not  oppose  the  targeting  of 
suspect  dealers  for  monitoring; 
however,  the  staff  contends  that  a 
monitoring  program  in  which  a 
sufficient  number  of  dealers  are  selected 
for  monitoring  based  on  a  statistically 
valid  sampling  methodology  is  also 
necessary  in  order  to  measure  any 
increase  or  decrease  in  the  compliance 
rate  of  all  Honda  ATV  dealers.  Random 
monitoring  has  served  in  the  past  to 
ferret  out  non-complying  dealers  so  that 
corrective  measures  could  be  taken  to 
assure  future  compliance  with  the  age 
recommendations  in  the  promotion  and 
sale  of  ATVs.  Without  random 
monitoring,  the  staff  has  no  assurance 
that  the  monitoring  program  could  not 
be  unfairly  manipulated  to  provide  an 
inaccurate  portrait  of  overall  dealer 
compliance.  Random  selection  of 
dealers  ensures  that  a  company's 
selection  of  dealers  for  monitoring  will 
not  come  to  be  dominated  by  dealers 
known  to  comply  with  the  age 
recommendations. 

3.  The  Training  Incentive 

Honda  has  not  agreed  to  offer  cash 
incentives  to  first  time  purchasers  as  a 
means  of  encouraging  participation  in 


the  training  course.  The  company  has 
indicated  that  it  is  aware  of  no  credible 
evidence  or  studies  suggesting  that  past 
cash  incentives  have  been  a  significant 
inducement  to  purchasers  and/or  their 
families  to  take  the  training  course.  The 
company  also  indicated  that  it  believes 
that  there  are  other  techniques  that  can 
be  as  effective,  if  not  more  so,  than  the 
current  program  of  cash  incentives. 
Honda's  post-Consent  Decree  training 
incentive  will  consist  of  giving  every 
Honda  ATV  purchaser  who  takes 
training  the  chance  to  enter  a  quarterly 
drawing  for  a  cash  reimbursement  of  the 
price  of  the  ATV  purchased  and  an 
annual  drawing  for  a  new  car.  The  total 
annual  value  of  the  prizes  to  be  awarded 
will  be  approximately  $40,000.  Honda 
contends  Uiat  its  contest  for  prizes  will 
be  more  effective  than  a  cash  incentive 
of  $100  or  equivalent  value  in 
promoting  participation  in  the  training 
program.  The  Commission  staff 
contends  that  the  total  annual  value  of 
prizes  offered  by  Honda  is  too  small, 
and  the  chances  of  winning  too  remote, 
for  the  contest  to  serve  as  a  meaningful 
incentive.  Honda's  contest  expenditures 
will  be  far  less  than  the  amount  that 
would  be  expended  if  the  company 
offered  an  incentive  of  $100  cash  or 
equivalent  value  to  first  time  purchasers 
of  Honda  ATVs. 

4.  Reporting  Changes  in  Honda's  ATV 
Program 

Unlike  the  other  distributors,  Honda 
has  not  agreed  to  notify  the  Commission 
in  advance  of  changes  in  its  ATV 
program.  The  Commission  staff 
contends  that  such  notice  is  essential  in 
order  for  the  Commission  to  consider 
whether  it  should  take  action  with 
regard  to  any  such  changes.  Moreover, 
the  staff  believes  that  advance  notice, 
together  with  the  Commission's 
reservation  of  all  of  its  enforcement 
rights  with  respect  to  ATVs,  will 
discourage  industry  from  making 
frequent  material  changes  in  the  ATV 
Action  Plan. 

CPSC  Monitoring  of  Companies' 
Actions 

The  CPSC  staff  will  closely  monitor 
the  continuing  actions  of  the  companies. 
Among  other  things,  the  staff  will 
periodically  seek  information  from  the 
companies  concerning  their  current 
practices  with  regard  to  ATV 
advertisements,  actions  taken  with 
regard  to  their  informational/ 
educational  programs,  the  effectiveness 
of  their  respective  training  incentives  in 
promoting  training  by  first  time 
purchasers  without  prior  operating 
experience,  and  the  results  of  their 
undercover  dealer  monitoring  programs 
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(including  information  concerning 
dealer  termination  actions). 

Because  many  of  the  actions  under 
the  ATV  Action  Plan,  as  well  as  the 
actions  of  Honda,  will  be  implemented 
through  each  company's  dealers, 
including  prohibitions  on  the  promotion 
and  sale  of  larger  ATVs  for  the  use  of 
underage  riders  at  the  dealer  level,  the 
CPSC  staff  will  greatly  enhance  its 
efforts  to  assure  dealer  compliance  with 
these  actions.  At  least  in  the  first  year 
that  the  ATV  Action  Plan  is  in  place,  the 
staff  expects  to  approximately  double 
the  nimiber  of  imdercover  dealer 
inspections  that  it  has  conducted  in 
recent  years.  These  inspections  will 
identify  dealers  that  do  not  comply  with 
the  age  requirements  so  that  remedial 
action,  including  termination  of  the 
dealership  agreement,  where 
appropriate,  can  be  taken.  The  staff  will 
also  add  to  its  monitoring  program  a 
substantial  number  of  general 
inspections  of  ATV  dealers  to 
determine,  among  other  things,  whether 
required  warnings  (labels,  hang  tags)  are 
affixed  to  each  ATV,  whether  warning 
information  is  communicated  to  each 
purchaser  in  safety  videos  and  safety 
alerts,  whether  dealer  advertisements 
comply  with  advertising  guidelines 
specified  in  the  ATV  Action  Plan,  and 
whether  dealers  are  promoting  the 
taking  of  ATV  training.  Where 
deficiencies  are  foxind  as  a  result  of  any 
of  the  above  monitoring  activities,  the 
CPSC  will  take  appropriate  action  to 
assiue  that  the  company  in  question 
takes  appropriate  remedial  action. 

The  CTSC  staff  will  monitor,  as  well 
as  participate  in,  the  process  to  update 
the  Voluntary  Standard.  In  this  regard, 
the  staff  has  commimicated  to  the 
companies  various  issues  that  ^ould  be 
discussed  in  the  context  of  a  review  and 
updating  of  the  Voluntary  Standard, 
including  changes  in  vehicle  equipment 
and  configuration  provisions  to  reflect 
current  production,  certain  revisions  of 
test  requirements,  changes  to 
definitional  terms,  and  revisions  to 
reflect  current  IriwHng,  hang  tag, 
owner's  manual  and  training  practices. 
The  updating  of  the  Voluntary  Standard 
will  be  coordinated  by  the  American 
National  Standards  Institute.  The 
procedures  of  that  organization, 
including  the  opportunity  to  participate 
in  the  process  of  updating  the  Standiard, 
will  be  followed. 

Request  for  Comments 

The  Commission  solicits  public 
comments  on  the  proposed  Resolution 
published  below.  The  Resolution  would 
commend  Yamaha,  Kawasaki,  Suzuki, 
Polaris  and  Arctic  Cat  for  the  ATV 
Action  Plan.  A  Commission 


commendation  of  these  companies 
would  be  consistent  with  the 
Commission's  policy  of  encouraging 
companies  to  voluntarily  take  action 
that  will  help  to  reduce  the  risk  of 
injury  associated  with  consumer 
products.  Although  the  ATV  Action 
Plan  does  not  create  enforceable  rights 
that  can  be  exercised  by  the 
Commission,  the  companies  have 
voluntarily  made  substantial 
commitments  to  continue  certain 
actions  that  were  part  of  the  Consent 
Decrees  and  Arctic  Cat  Agreement  and 
to  implement  additional  actions  to 
further  promote  safe  and  responsible 
use  of  ATVs  that  will,  in  the  opinion  of 
the  Commission,  enhance  ATV  rider 
safety.  The  Commission  v\rishes 
whenever  possible  to  acknowledge 
companies  that  voluntarily  enhance 
consumer  safety.  The  Commission 
believes  that,  in  view  of  the  risks 
associated  with  ATV  use,  the  actions 
described  in  the  ATV  Action  Plan  will 
continue  to  be  necessary  for  the 
foreseeable  future.  Furthermore,  as  any 
new  companies  enter  this  market,  the 
Commission  will  seek  the  agreement  of 
such  companies  to  take  actions  that  are 
comparable  to  the  continuing  actions  of 
the  companies  imder  the  ATV  Action 
Plan. 

The  Commission  is  pleased  that 
Honda  will  implement  a  unique  and 
creative  informational  and  educational 
campaign  that  will  address  specific 
areas  of  ATV  safety  that  are  of  major 
concern  to  the  Commission,  including, 
most  importantly,  warnings  against  the 
use  of  adult  size  ATVs  by  underage 
riders.  The  Commission  is  also  pleased 
that  Honda  has  agreed  to  provide 
adequate  funding  for  its  campaign 
during  each  of  the  next  three  years. 
.  Although  the  Commission  welcomes 
certain  of  the  other  actions  that  Honda 
will  take,  the  Commission  staff,  as  noted 
above,  is  dissatisfied  with  those  parts  of 
the  company's  program  that  relate  to 
safety  alerts,  dealer  monitoring,  training 
incentives,  and  the  refusal  to  notify  the 
Commission  at  least  60  days  in  advance 
of  any  material  changes  in  its  program. 
For  these  reasons,  the  Commission  staff 
cannot  recommend  to  the  Commission 
that  its  Resolution  include  a 
commendation  of  Honda's  ATV 
program. 

Tne  Resolution  also  announces  that 
the  Commission  will  actively  monitor 
actions  taken  under  the  Action  Plan  and 
will  take  appropriate  action,  where 
necessary,  based  on  the  results  of  this 
monitoring  activity. 

The  Commission  will  consider  all 
comments  received  in  response  to  this 
notice  before  acting  on  the  staff's 
recommendation  that  it  adopt  the 


proposed  Resolution.  In  commenting, 
the  pubhc  should  be  aware  that  the 
Commission  does  not  have  the  authority 
to  impose  requirements  on  the  use  of 
ATVs  (as  opposed  to  requirements 
relating  to  the  production  and  sale  of 
ATVs).  Many  of  the  States  have 
exercised  their  authority  to  impose 
requirements  that  relate  to  the  use  of 
ATVs;  however,  such  requirements 
generally  vary  from  State  to  State.  The 
Commission  believes  that,  in  particular, 
there  needs  to  be  greater  attention  to  the 
age  issue  at  the  State  level.  The 
Commission  continues  to  be  willing  to 
work  with  the  States  in  addressing 
safety  issues  related  to  the  use  of  ATVs. 

If  the  Commission  adopts  the 
Resolution,  it  will  be  available  from  the 
Office  of  the  Secretary,  Consimier 
Product  Safety  Commission, 
Washington,  DC  20207  after  October  26, 
1998. 

Dated:  September  2, 1998. 
Sadye  E.  Dunn,  — 

Secretary,  Consumer  Product  Safety 
Commission. 

(Proposed)  Resolution  ofthe  United 
States  Consumer  Product  Safiety 
Commission 

The  United  States  Consimier  Product 
Safety  Commission  (the  "Commission"), 
by  vote  on  August  28, 1998,  Resolves 
that: 

Whereas,  on  April  28, 1988,  the 
United  States  of  America  entered  into 
Consent  Decrees,  filed  in  U.S.  District 
Court,  with  American  Honda  Motor  Co., 
Inc.,  Yamaha  Motor  Corp.,  U.S.A., 
Kawasaki  Motors  Corp.,  U.S.A..  U.S. 
Suzuki  Motor  Corp.  (nka  American 
Suzuki  Motor  Corp.),  and  Polaris 
Industries,  L.P.  (nka  Polaris  Industries 
Inc.),  which  expired  on  April  28, 1998 
(the  "Consent  Decrees"); 

Whereas,  on  September  27, 1996,  the 
Commission  entered  into  an  Agreement 
and  Action  Plan  with  Arctic  Cat  Inc., 
which  expired  on  April  28, 1998  (the 
"Arctic  Cat  Agreement");  and 

Whereas,  the  ConsentDecrees  and 
Arctic  Cat  Agreement  required  the 
signatory  companies  to  implement 
various  measures  designed  to  enhance 
consumer  safety  with  respect  to  all- 
terrain  vehicles  ("ATVs");  and 

Whereas,  on  April  24, 1998.  the 
Commission  released  the  results  and 
analysis  of  its  1997  ATV  injury  and 
exposure  surveys,  and  those  surveys 
indicate  that,  among  other  things,  (i) 
risk  of  injury  is  2.5  times  higher  when 
children  younger  than  16  drive  ATVs 
than  for  drivers  16  to  34  years  of  age  and 
4.5  times  higher  for  such  children  than 
for  drivers  35  to  54  years  of  age;  and  (ii) 
risk  declines  with  experience,  for  which 
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the  Commission  believes  formal  training 
is  a  partial  suTT<xa\e;  and 

Whereas,  the  Commission  remains 
concerned  about  the  current  level  of 
deaths  and  injuries  associated  with 
ATVs.  especially  those  involving 
children  younger  than  16,  and  believes 
enhanced  safety  efforts  may  achieve  a 
further  reduction  in  such  deaths  and 
injuries;  and 

Whereas,  the  staff  of  the  Commission 
and  Yamaha  Motor  Corp.,  U.S.A., 
Kawasaki  Motors  Corp.,  IJ.S.A., 
American  Suziiki  Motor  Corp.,  Polaris 
Industries  Inc.,  and  Arctic  Cat  Inc. 
(collectively,  the  "Participating 
Companies")  have  actively  consulted  on 
actions  that  the  companies  will 
voluntarily  undertake  (the  "ATV  Action 
Plan");  and 

Whereas,  the  ATV  Action  Plan  is  set 
forth  in  separate  documents  that  the 
Participating  Companies  have  submitted 
to  the  Commission's  staff;  and 

Whereas,  a  description  of  the  ATV 
Action  Plan,  together  with  a  draft  copy 
of  this  Resolution  and  other  materials, 
was  published  in  the  Federal  Register 

on ,  1998,  and  the  public 

was  invited  to  comment  on  this 
Resolution  and  the  Commission  has 
considered  such  comments  in  adopting 
this  Resolution;  and 

Whereas,  pursuant  to  the  ATV  Action 
Plan,  the  Participating  Companies  will 
(i)  promote  training,  including  through 
enhanced  cash  incentives  to  first-time 
ATV  purchasers  (or,  in  the  case  of 
Polaris,  through  requiring  that 
previously  untrained  purchasers  take 
training  in  order  to  receive  a  warranty 
on  the  vehicle),  (ii)  implement  a  multi- 
million  dollar,  multi-year  information 
and  education  safety  campai^ 
emphasizing,  among  other  things,  the 
risks  created  when  children  younger 
than  16  operate  or  ride  on  adult-sized 
ATVs,  (iii)  not  market,  sell  or  offer  to 
sell  adult-size  ATVs  to  or  for  use  by 
children  younger  than  16,  (iv)  not 
market  or  sell  three-wheel  ATVs,  (v) 
provide  safety  information  on  and  with 
ATVs,  including  giving  an  ATV  Safiety 
Alert  to  each  purchaser,  (vi)  retain  the 
services  of  an  independent  organization 
to  continue  the  undercover  monitoring 
of  the  same  number  of  randomly 
selected  dealers  as  was  done  under 
previous  monitoring  programs  (vii) 
continue  or  undertake  various  other 
safety  measiues,  and  (viii)  notify  the 
Commission  at  least  60  days  in  advance 
of  any  material  dianges  to  the  ATV 
Action  Plan  (Arctic  Cat  Inc.  has  agreed 
to  continue  with  its  actions  under  the 
ATV  Action  Plan  for  five  years);  and 

Whereas,  notwithstandmg 
implementation  of  the  ATV  Action  Plan, 
the  Commission  reserves  all  its  statutory 


enforcement,  regulatory  and  oversight 
powers  with  respect  to  ATVs. 
Now,  therefore: 

1.  The  Commission  commends  the 
Participating  Companies  for  the  ATV 
Action  Plan,  which  the  Commission 
believes  will  provide  safety  benefits  to 
consumers. 

2.  The  Commission  will  actively 
monitor  the  ATV  Action  Plan  byi  among 
other  things,  increasing  the  uindercover 
inspections  it  conducts  of  dealerships  to 
ensiue  compliance  with  age 
recommendations;  increasing  its 
inspections  to  ensure  proper  use  of 
labels  and  hangtags;  and  collecting  and 
assessing  information  regarding  the 
effectiveness  of  the  new  training 
incentives. 

Other  activities  are  set  forth  in  the 
Federal  Register  notice  annoimcing  this 
Resolution.  The  Commission  will  take 
appropriate  action  based  on  the  results 
of  this  monitoring  activity.  The 
Commission  also  will  continue  to  track 
the  death  and  injury  rate  associated 
with  ATVs  and  reserves  its  authority  to 
take  action  based  on  this  data. 

(FR  Doc.  98-24073  Filed  9-8-98;  8:45  am] 

BNJJNQOOOE  OSS-Oi-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collactlon  Requests 

agency:  Department  of  Education. 
SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  9, 1998. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 


Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
fiequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Etepartment  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  urdbrmation 
technology. 

Dated:  September  2, 1998. 
Sally  Budd, 

Acting  Deputy  Chief  Information  Officer. 
Office  of  the  Chief  Information  Officer 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Federal  Family  Education  Loan 
(FFEL)  Program  and  William  D.  Ford 
Federal  Direct  Loan  Program,  Loan 
Discharge  Applications. 

Frequency:  One  time. 
~  .AJ5fecfed  PuWjc;  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  70,000. 
Burden  Hours:  30,500. 

Abstract:  These  forms  will  serve  as 
the  means  of  collecting  the  information 
necessary  to  determine  whether  a  FFEL 
or  Direct  Loan  Borrower  qualifies  for  a 
loan  discharge  based  on  total  and 
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permanent  disability,  school  closure, 
false  certification  of  student  eligibility, 
or  unauthorized  signatiue. 

[FR  Doc.  98-24114  Filed  9-8-98;  8:45  am] 
BIUJNQ  CODE  4000-01-P 

DEPARTMENT  OF  EDUCATION 

Sut)niissk>n  for  OMB  Review; 
Comment  Request 

AGB4CY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
9, 1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725 17th 
Stieet,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
E)C  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington. 
DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patiick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  Uie 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 


of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
fiequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  September  2, 1998. 
Sally  Budd, 

Acting  Deputy  Chief  Information  Officer, 
Office  ofUie  Chief  Information  Officer. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  National  Study  of  Local 
Education  Agency  Activities  Under  the 
Safe  and  Drug-Free  Schools  and 
Communities  Act. 

Frequency:  One  time  reportings. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't; 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  561. 
Burden  Hours:  1.543. 

Abstract:  The  purpose  of  this  study  is 
to  increase  understanding  of  how  local 
education  agencies  plan,  fund, 
implement,  and  evaluate  drug  use  and 
violence  prevention  efforts,  especially 
efforts  funded  by  the  Safe  and  Drug-Free 
Schools  and  Communities  Act  program, 
as  required  by  Section  4117  of  Title  IV 
of  the  Elementary  and  Secondary 
Education  Act.- 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Common  Core  of  Data  (CCD) 
Siu^eys. 

Frequency:  Annually. 

Affected  Public:  Federal  Government 
(DODDS);  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  57. 
Burden  Hours:  10,901. 

Abstract:  The  CCD  Surveys  collect 
data  annually  from  state  education 
agencies  about  students  and  staff 
involved  in  the  public  elementary  and 
secondary  education  system: 
membership,  nimiber  of  graduates  and 
dropouts,  and  staff  employed  in 
instruction,  administration,  and 
support.  The  surveys  also  collect 
information  about  school  and  agency 


characteristics,  and  revenues  and 
expenditures  for  public  elementary  and 
secondary  education. 

[FR  Doc.  98-24113  Filed  9-8-98;  8:45  am] 
BIUJNQ  CODE  4g0O-O1-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Pantex  Plant, 
Amarillo,  TX 

AOENCY:  Department  of  Energy. 
ACnON:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463, 86  Stat.  770)  notice 
is  hereby  given  of  the  foUovtring 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Pantex  Plant,  Amarillo,  TX. 
DATE  AND  TIME:  Tuesday,  September  22. 
1998: 1:00  p.m.-5:00  p.m. 
ADDRESSES:  Ramada  Inn  East,  Amarillo. 
TX. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
S.  Johnson,  Assistant  Area  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo.  TX 
79120  (806) 477-3125. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The  Board 
provides  input  to  the  Department  of 
Energy  on  Environmental  Management 
strategic  decisions  that  impact  future 
use,  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda 

1:00  p.m.  Welcome — Agenda  Review — 

Approval  of  Minutes 
1:15  p.m.  Co-Chair  Comments 
1:30  p.m.  Immobilization  and  Question 

and  Answer 
2:45  p.m.  Break 
3:00  p.m.  Task  Force/Subcommittee 

Minutes 
3:45  p.m.  Updates — Occurrence 

Rei>orts-^X)E 
4:00  p.m.  Ex-Officio  Reports 
4:45  p.m.  Closing  Remarks 
5:00  p.m.  Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public,  and  public  comment 
will  be  invited  throughout  the  meeting. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Written  comments  will  be 
accepted  at  the  address  above  for  15 
days  after  the  date  of  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Jerry  Johnson's  office  at 
the  address  or  telephone  number  listed 
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above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximmn  of  5  minutes  to 
present  their  comments  at  any  time 
throughout  the  meeting.  This  notice  is 
being  published  less  than  15  days  before 
the  day  of  the  meeting  due  to 
progranmiatic  issues  that  needed  to  be 
resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lyim  Library  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  am  to  10:00  p.m.,  Monday 
through  Thursday;  7:45  a.m.  to  5:00 
p.m.  on  Friday;  8:30  a.m.  to  12:00  noon 
on  Saturday;  and  2:00  p.m.  to  6:00  p.m. 
on  Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street, 
Panhandle,  TX  phone  (806)  537-3742. 
Hours  of  operation  are  &t)m  9:00  a.m.  to 
7:00  p.m.  on  Monday;  9:00  a.m.  to  5:00 
p.m.,  Tuesday  through  Friday;  and 
closed  Saturday  and  Sunday  as  well  as 
Federal  Holidays.  Minutes  will  also  be 
available  by  writing  or  calling  Jerry  S. 
Johnson  at  the  address  or  telephone 
number  listed  above. 

Issued  at  Washington,  DC  on  September  2, 
1998. 
Altiiea  T.  Vanzego. 

Acting  Deputy  Advisory  Committee 
Managfiment  Officer. 

(FR  Doc.  9»-24136  Filed  9-8-98;  8:45  am] 

MUJNQ  OOOE  Mae-Ai-p 


DEPARTMENT  OF  ENERGY 

Environmentat  Management  Site- 
Specific  Advisory  Board,  Kirtland  Area 
Office  (Sandia) 

AQBilCY:  Department  of  Energy. 
ACTKM:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board,  Kirtland  Area 
OfBce  (Sandia). 

DATES:  Wednesday,  September  23, 1998: 
6:00  p.m.— 9:00  p.m.  (MST). 


ADDRESSES:  Mesa  Verde  Community 
Center,  7900  Marquette  NE, 
Albuquerque,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office,  P.O.  Box  5400.  Albuquerque,  NM 
87185 (505) 845-4094. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

6:00  p.m.  Call  to  Order/Roll  Call 
6:05  p.m.  Public  Comments 
6:15  p.m.  Approval  of  Agenda 
6:18  p.m.  Approval  of  08/26/98  Board 

Meeting  Minutes 
6:23  p.m.  Chair's  Report— Hubert  W.  Joy 
6:33  p.m.  Budget  and  Planning  Task 

Group  Report — ^W.  Paul  Robinson, 

Task  Leader 
6:48  p.m.  Regulatory  Framework 

Explanation — Diane  Terry,  Task 

Leader 
6:53  p.m.  Aimual  Board  Officer, 

Members  at  Large  &  Oversight 

Committee  Election  Speeches 
7:13  p.m.  Vote  on  Officer,  Members  at 

Large  &  Oversight  Committee 
7:18  p.m.  Break  (Votes  will  be  counted) 
7:33  p.m.  Announcement  of  Election 

Results 
7:38  p.m.  Geohydrologic  Framework  at 

the  Albuquerque  basin,  at  and 

around  the  Kirtland  Airforce  Base 

Complex  Presentation — Sandia 

National  Lab  Staff 
8:03  p.m.  Questions  on  Presentation 

Above 
8:08  p.m.  Groundwater  Quality  & 

Backgroimd  Surrounding  Sandia 

National  Lab/Kirtland  Airforce  Base 

Presentations — William  Moats,  New 

Mexico  Environment  Department 
8:33  p.m.  Question  on  Presentation 

Above 
8:38  p.m.  New/Other  Business 
8:48  p.m.  Public  Comments 
8:58  p.m.  Announcement  of  Next 

Meeting — Cesar  Chavez  Community 

Center 
9:00  p.m.  Adjourn 

A  final  agenda  will  be  available  at  the  . 
meeting  Wednesday,  September  23, 
1998. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski 's  office  at  the 
address  or  telephone  nimiber  listed 
above.  Requests  must  be  received  5  days 


prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  fiacilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday — Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorski,  Department  of  Energy 
Kirtland  Area  Office,  P.O.  Box  5400, 
Albuquerque,  NM  87185,  or  by  calling 
(505) 845-4094. 

Issued  at  Washington,  DC  on  September  2, 
1998. 
Aldiea  T.  Vanzego, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(PR  Doc.  98-24137  Filed  9-8-48;  8:45  am] 

BHJJNQ  CODE  MaO-ei-P 


DEPARTMENT  OF  ENERGY 

Environmentai  Management  Site- 
Specific  Adviaory  Board,  Monticeilo 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Board  Committee  Meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board,  Monticeilo 
Site. 

DATE  AND  TIME:  Wednesday,  October  21. 
1998,  7:00  p.m.-9:00  p.m. 
ADDRESSES:  San  Juan  County 
Courthouse,  2nd  Floor  Conference 
Room,  117  South  Main,  Monticeilo.  UT 
84535. 

FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Berry,  Public  Affairs  Specialist, 
Department  of  Energy  Grand  Junction 
Projects  Office,  P.O.  Box  2567,  Grand 
Junction,  CO  81502  (970)  248-7727. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  advise  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  Updates  ou  future 
land  use;  Monticeilo  surface  and 
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groundwater;  project  status;  reports 
fit>m  subcommittees  on  local  training 
and  hiring;  and  health  and  safety. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Audrey  Berry's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximvun  of  5  minutes  to 
present  their  comments  at  the  end  of  the 
meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
.also  be  available  by  writing  to  Audrey 
Berry,  DepartmMit  of  Energy  Grand 
Junction  Projects  Office,  P.O.  Box  2567, 
Grand  Junction,  CO  81502,  or  by  calling 
her  at  (303)  248-7727. 

Issued  at  Washington,  DC  on  September  2, 
1998. 

AMiea  T.  Vanzego, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  98-24138  Filed  9-8-98;  8:45  am] 
nujNQ  oooc  Maa-ei-p 


DEPARTMENT  OF  ENERGY 

Environmentai  Management  Site- 
Specific  Advisory  Board 

AGB4CY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB) 
Chairperson  and  Federal  Coordinator 
Meeting. 

DATES:  Tuesday,  September  15, 1998, 
8:00  a.m.-5:00  p.m.;  Wednesday, 
September  16, 1998. 8:00  a.m.-ll:00 
a.m. 

ADDRESSES:  Regal  Harvest  House.  1345 
28th  Street.  Boulder.  Colorado  80302. 


FOR  FURTHER  INFORMATION  CONTACT: 
Karol  Hazard,  Department  of  Energy, 
EM-22,  Room  lH-087. 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  phone:  (202) 
586-7926.  fax:  (202)  586-4622. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  reconmiendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  This  is  a  special- 
called  Board  Chairperson  meethig.  It 
will  include  information  sharing 
between  the  Board's  site-group 
Chairpersons;  discussions  on  the  FY 
1998  SSAB  Qualitative  Assessment  and 
SSAB  cross-site  issues;  and 
presentations  on  current  EM  risk-related 
issues,  the  DOE  Center  for  Risk 
Excellence,  the  Consortium  for  Risk 
Evaluation  with  Stakeholder 
Participation,  and  DOE  Field  Managers' 
EM  Integration  "Roimd-Robin" 
Meetings. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Karol  Hazard  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  feshion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
■  individual  wishing  to  make  public 
comment  will  be  provided  a  maximtmi 
of  5  minutes  to  present  their  comments 
at  the  end  of  each  meeting  day.  This 
notice  is  being  published  less  than  15 
days  before  the  date  of  the  meeting  due 
to  progranmiatic  issues  that  needed  to 
be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  made  available  by  writing  or 
calling  Karol  Hazard  at  the  Board's 
office  address  or  telephone  number 
listed  above. 

Issued  at  Washington,  DC  on  September  3, 
1998. 

Radwl  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  98-24139  Filed  9-8-98;  8:45  am) 
BHjjNQ  oooc  Mao-ei-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguiatory 
Commission 

{Docket  Na  ER98-41 09-000] 

Ei  Dorado  Energy,  LLC;  Notice  of 
Amendment 

September  2, 1998. 

Take  notice  that  on  August  31, 1998. 
El  Dorado  Energy,  LLC  (El  Dorado), 
tendered  for  filing  an  amendment  to 
Page  17,  of  El  Dorado's  Application  for 
M^ket-Based  Rates  filed  on  Augtist  4. 
1998.  in  the  above  referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
September  10, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Luwoed  A.  Watsao,  )r„ 
Acting  Secretary. 
(FR  Doc.  9»-24118  Filed  9-8-98;  8:45  am) 

HLUNQ  OOOC  CnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodWt  No.  CPSe-TSO-OOO] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Request  Under 
Biani(et  Authorization 

September  2, 1998. 

Take  notice  that  on  August  26, 1998. 
Texas  Eastern  Transmission 
Corporation.  (Applicant),  5400 
Westheimer  Court,  P.  O.  Box  1642, 
Houston,  Texas,  77251-1642,  filed  in 
Docket  No.  0*98-750-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  tmder  the  National  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
approval  to  construct  a  delivery  point 
located  in  Franklin  County, 
Pennsylvania,  to  accommodate  natural 
gas  deliveries  to  Columbia  Gas  of 
Pennsylvania,  Inc.,  (Columbia 
Distribution)  a  local  distribution 
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company,  under  Applicant's  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
535-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA),  all  as  more  fully 
set  forth  in  th6  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Application  proposes  to  construct  and 
install  a  four-inch  tap  valve,  a  four-inch 
check  valve,  and  a  four-inch  insulating 
flange  on  Applicant's  existing  thirty-six- 
inch  Line  No.  Two  in  Franklin  Coimty, 
Pennsylvania.  Applicant  states  that 
Colimibia  Distribution  will  install  or 
cause  to  be  installed  approximately  one- 
hundred  feet  of  four-inch  piping,  dual 
two-inch  turbine  meter  runs  and 
electronic  gas  measurement  equipment. 
Apphcant  further  states  that  Columbia 
Distribution  will  reimburse  Applicant 
for  100  percent  of  the  costs  Applicant 
will  inc\ir  for  installing  the  facilities, 
which  are  estimated  to  be  $107,000, 
including  an  allowance  for  federal 
income  taxes. 

AppUcant  states  that  the 
transportation  service  will  be  rendered 
pursuant  to  Applicant's  CDS  Rate 
Schedule.  Applicant  asserts  that  the 
installation  of  the  delivery  point  will 
have  no  effect  on  Applicant's  peak  day 
or  annual  deliveries  and  that  the 
proposal  will  be  accomplished  without 
detriment  or  disadvantage  to 
Applicant's  other  customers. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  Regvdations  under  the 
Natural  Gas  Act  (18  CFR  157.205],  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  98-24098  Filed  9-8-98;  8:45  am] 
MLLMQ  OOOE  tn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  CP98-749-000] 

Wiliiston  Basin  Interstate  Pipeline 
Company;  Notice  of  Request  Under 
Blanicet  Authorization 

September  2, 1998. 

Take  notice  that  on  August  26, 1998. 
Wiliiston  Basin  Interstate  Pipeline 
Company  (Wiliiston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501.  filed  in  Docket  No.  CP98- 
749-000  a  request  pursuant  to  Sections 
157.205, 157.211,  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211,  and  157.216)  for  authorization 
to  modify  an  existing  meter  at  the  M&M 
meter  station  in  Pennington  County, 
South  Dakota.  Wiliiston  Basin  makes 
such  request  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-487-0O0,  et 
al.  pursuant  to  Section  7  of  the  Natvu*al 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Wiliiston  Basin  is  requesting 
authorization  to  modify  its  existing 
M&M  meter  station  by  abandoning 
certain  existing  facilities  and 
constructing  and  operating  modified 
facilities.  Specifically,  Wiliiston  Basin  is 
proposing  to  abandon  an  existing  44nch 
positive  diaphragm  meter,  and  to  install 
a  3-inch  positive  rotary  meter.  After  the 
replacement,  the  maximum  daily 
delivery  capacity  at  the  M&M  station 
will  be  reduced  bom  1,190  Mcf  per  day 
to  595  Mcf  per  day,  to  more  properly 
size  the  facility  to  the  current  demand. 

It  is  averred  that  the  meter  to  be 
installed  is  properly  sized  for  the 
current  demand  at  the  M&M  station. 
Wiliiston  Basin  indicates  that  the 
historical  peak  day  load  at  this  point  is 
below  the  daily  capacity  that  will  exist 
after  the  modification. 

Wiliiston  Basin  provides  natural  gas 
transportation  deliveries  through  this 
meter  station  to  Montana-Dakota  under 
Wiliiston  Basin's  currently  effective 
Rate  Schedules  FT-1  and/or  IT-1.  It  is 
stated  that  the  decrease  in  maximimi 
daily  deUvery  capacity  at  the  M&M 
station  resulting  from  the  modification 
proposed  herein,  will  have  no 
significant  effect  on  Wiliiston  Basin's 
peak  day  or  annual  reqiiirements  and 
will  not  affect  existing  firm  shippers. 

Wiliiston  Basin  estimates  the  cost  of 
the  modification  proposed  herein  to  be 
approximately  $4,155. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 


file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regidations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  98-24097  Filed  9-6-98;  8:45  am] 
HUJNQ  COOE  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC98-63-000,  et  al.] 

Northeast  Empire  Limited  Partnership 
#1,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  31, 1998. 

Take  notice  that  the  following  filings 
have  been  made  wdth  the  Commission: 

1.  Northeast  Empire  Limited 
Partnership  #1 

[Docket  No.  EC98-S3-0001 

Take  notice  that  on  August  11. 1998. 
Northeast  Empire  Limited  Partnership 
#1,  c/o  Thomas  D.  Emero.  Twenty  South 
Street.  P.O.  Box  407.  Bangor.  Maine 
0440200407.  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
Application  for  Approval  of  Disposition 
of  Jurisdictional  Facilities  pursuant  to 
Part  33  of  the  Commission's  Rules. 

Comment  date:  September  23. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  PadfiCoip 

(Docket  No.  ER98-(351-000] 

Take  notice  that  on  August  26, 1998, 
PadfiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regtdations,  an 
imibrella  Service  Agreement  with  NGE 
Generation,  Inc.,  under  PacifiCorp's 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  12. 

Copies  of  this  filing  were  supplied  to 
the  Ftiblic  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 
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Comment  dcAe:  September  15. 1998, 
in  accordance  vtrith  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Carolina  Power  ft  Light  Company 

[Docket  No.  ER98-4352-0001 

Take  notice  that  on  August  26, 1998, 
Carolina  Power  &  Ligjit  Company 
tendered  for  fiHng  executed  Service 
Agre«nents  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  with 
Philadelphia  Electric  Company,  Sonat 
Power  Marketing  L.P.,  and  SCAN  A 
Energy  Marketing,  Inc.  Service  to  each 
Eligible  Customer  will  be  in  accordance 
wiUi  the  terms  and  conditions  of 
Carolina  Power  &  Light  Company's 
Open  Access  Transmission  Tariff. 

CP&L  requests  an  effective  date  of 
August  26, 1998.  for  each  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utihties  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  September  15, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Carolina  Power  &  Light  Company 

[Docket  No.  ER98-4353-000J 

Take  notice  that  on  August  26, 1998, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  an  executed 
Service  Agreement  between  CP&L  and 
the  following  eligible  buyer  Cinergy 
Capital  &  Trading,  Inc.  Service  to  this 
eligible.buyer  will  be  in  accordance 
with  the  terms  and  conditions  of  CP&L's 
Market-Based  Rates  Tariff.  FERC 
Electeic  Tariff  No.  4,  for  sales  of  capacity 
and  energy  at  market-i)ased  rates. 

CP&L  requests  an  effective  date  of 
August  3, 1998,  for  this  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  September  15, 1998, 
in  accordance  with  Standard  Paragraph 
E  atlhe  end  of  this  notice. 

5.  Carolina  Power  ft  Light  Company 

[Docket  No.  ER98-4354-0001 

Take  notice  that  on  August  26, 1998, 
Carolina  Power  &  iaght  Company 
(CP&L),  tendered  for  filing  an  executed 
Service  Agreement  with  Oglethorpe 
Power  Corporation  under  the  provisions 
of  CP&L's  Market-Based  Rates  Tariff. 
FERC  Electric  Tariff  No.  4.  This  Service 
Agreement  supersedes  the  un-executed 
Agreement  originally  filed  in  Docket  No. 
ER98-3385-000. 

CP&L  requests  an  effective  date  of 
May  18, 1998,  for  this  Service 
Agreement. 


Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South.  Carolina  Public  Service 
Commission. 

Comment  date:  September  15, 1998, 
in  accordance  with  Staidard  Paragraph 
E  at  the  end  of  this  notice. 

6.  PacifiCoip 

[Docket  No.  ER9»-4355-000] 

Take  notice  that  on  August  26, 1998. 
PacifiCotp  tendered  for  filing  in 
accordance  writh  18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  a 
Mutual  Netting/Closeout  Agreement 
between  PacifiCorp  and  NOT 
Generation,  Inc. 

Copies  of  this  filing  were  supplied  the 
Washington  Utilities  and  Transportation 
Commission  and  the  PubUc  Utility 
Commission  of  Oregon. 

Comment  date:  September  15, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power  Co.,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (Alleghoiy 
Power) 

[Docket  No.  ER98-4  3  56-000) 

Take  notice  that  on  August  26, 1998. 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  2  to  add  one  (1)  new 
Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Power  offers 
generation  services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  May  25, 1998,  to 
American  Electric  Power  Service 
Corporation. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Permsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
CommissitMi,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  September  15, 1998, 
in-aocordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  AUe^ny  Power  Service  Corp.,  on 
1>ehaff  ofManangahela  Pown'  Co.,  The 
Potoiiac  Edison-Company,  and  West 
Penn  Power  Company  (Allegheny 
Power) 

(Docket  No.  ER98-43S7-4)00] 

Take  notice  that  on  August  26, 1998. 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 


Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  36,  to  add  the  Town  of 
WiUiamsport,  MD  to  Allegheny  Power's 
Open  Access  Transmission  Tariff  which 
has  been  submitted  for  filing  by  the 
Federal  Energy  Regulatory  Commission 
in  Docket  No.  OA96-18-000. 

Allegheny  Power  requests  a  waiver  of 
notice  requiranoats  and  asks  the 
Commission  to  honor  the  proposed 
^fiective  date  of  July  25, 1998,  as 
specified  in  the  agreement  negotiated  by 
the  parties. 

Copies  of  the  filing  have  been 
provided  to  the  Mar^and  PubUc  Service 
Commission. 

Comment  dale:  September  15, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Minnesota  Power,  Inc. 

(Docket  No.  ER9»-4358-000l 

Take  notice  that  on  August  26, 1998, 
Minnesota  Power,  Inc.,  (MP),  tendered 
for  filing  a  letter  from  the  Execxitive 
Committee  of  the  Western  Systems 
Power  Pool  (WSSP),  indicating  that  MP 
had  completed  all  the  steps  for  pool 
membership.  MP  requests  that  the 
Conunission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

MP  requests  an  effective  date  of 
September  1, 1998,  for  the  proposed 
amendment.  Accordingly,  MP  requests 
waiver  of  the  Commission's  notice 
requirements  for  good  cause  shown. 

Copies  of  the  filing  were  served  upon 
the  WSSP  Executive  Committee. 

Comment  date:  September  15, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Cook  Inlet  Energy  Supply,  LJ>. 

[Docket  No.  ER98-4359-000] 

Take  notice  that  Cook  Inlet  Energy 
Supply,  L.P.  (Cook  Inlet),  on  August  26, 
1998,  tendered  for  filing  an  amendment 
to  its  FERC  Electric  Service  Tariff  Rate 
Schedule  No.  1.  The  proposed  changes 
allow  Cook  Inlet  to  sell  electric  energy 
and  capacity  at  wholesale  to,  and 
purchase  electric  energy  and  capacity 
from,  its  affiliate,  PorUand  General 
Electric  Company  (PGE). 

Cook  Inlet's  current  rate  schedule 
does  not  allow  purchasesfrom  and  sales 
to  PGE.  However,  in  a  recent  order  by 
the  Federal  Energy  Regulatory 
Commission,  PGE  was  granted  authority 
to  sell  power  at  market-<based  rates, 
including  sales  to  its  power  marketing 
affiliates,  one  of  which  is  Cook  Inlet. 

Comment  date:  September  15, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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11.  PP&L,  Inc. 

[Docket  No.  ER98-436&-000I 

Take  notice  that  on  August  26, 1998, 
PP&L,  Inc.  (PP&L).  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  Borderline  Service  Agreement 
between  PP&L  and  Metropolitan  Edison 
Company  d/b/a/  GPU  Energy,  dated 
August  3.,  1998.  The  Agreement 
supplements  a  borderline  service 
umbrella  tariff  approved  by  the 
Commission  in  Docket  No.  ER93-847- 
000,  by  establishing  the  precise  point  of 
delivery,  metering  arrangements  and 
transmission  losses  associated  with  a 
new  point  of  delivery  under  the 
imibrella  tariff. 

PP&L  requests  an  effective  date  of 
August  3, 1998,  for  the  Borderline 
Service  Agreement. 

PP&L  states  that  a  copy  of  this  filing 
has  been  provided  to  Metropolitan 
Edison  Company  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  September  15, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Fitchburg  Gas  and  Electric  Light 
Company 

(Docket  No.  ER9»-4361-OOOl 

Take  notice  that  on  August  26, 1998, 
Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg),  tendered  for  filing 
service  agreements  between  Fitchburg 
and  Enserch  Energy  Services,  Inc. 
(Enserch  Energy),  Cambridge  Electric 
Light  Company  (Cambridge  Electric), 
and  Commonwealth  Electric  Company 
(Commonwealth  Electric)  for  service 
under  Fitchburg's  Market-Based  Power 
Sales  Tariff.  This  Tariff  was  accepted  for 
filing  by  the  Commission  on  September 
25,  1997,  in  Docket  No.  ER97-2463-O00. 

Fitchburg  requests  an  effective  date  of 
July  29, 1998,  for  the  service  agreements 
with  Cambridge  Electric  and 
Commonwealth  Electric  and  an  effective 
date  of  July  30, 1998,  for  the  service 
agreement  with  Enserch  Energy. 

Comment  date:  September  15, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Unitil  Power  Corp. 

(Docket  No.  ER98-4  362-000] 

Take  notice  that  on  August  26. 1998. 
Unitil  Power  Corp.  (UPC),  tendered  for 
filing  service  agreements  between  UPC 
and  Enserch  Energy  Services.  Inc. 
(Enserch  Energy),  Cambridge  Electric 
Light  Company  (Cambridge  Electric), 
and  Commonwealth  Electric  Company 
(Commonwealth  Electric)  for  service 
under  UPC's  Market-Based  Power  Sales 
Tariff.  This  Tariff  was  accepted  for  filing 


by  the  Commission  on  September  25, 
1997.  in  Docket  No.  ER97-2460-000. 

UPC  requests  an  effective  date  of  July 
29, 1998,  for  the  service  agreements 
with  Cambridge  Electric  and 
Commonwealth  Electric  and  an  effective 
date  of  July  30, 1998,  for  the  service 
agreement  with  Enserch  Energy. 

Comment  date:  September  15, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Montana  Power  Trading  & 
Marketing  Company 

[Docket  No.  ER98-4363-000] 

Take  notice  that  on  August  26, 1998, 
Montana  Power  Trading  &  Marketing 
Company  (MPT&M),  tendered  for  filing 
Electric  Energy  Sale  Agreements  for 
sales  of  electricity  imder  its  Rate 
Schedule  FERC  No.  1.  to  Idaho  Power 
Company,  PacifiCorp,  Portland  General 
Electric  Company,  Public  Utility  District 
No.  1  of  Snohomish  County, 
Washington,  Puget  Soimd  Energy,  Sierra 
Pacific  Power  Company.  Southern 
California  Water  Company. 

MPT&M  has  proposed  to  make  each  of 
the  Electric  Energy  Sale  Agreements 
effective  on  July  27, 1998. 

Comment  date:  September  15, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-24099  Filed  9-8-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PL98-1-000] 

Public  Access  to  Information  and 
Electronic  Filing;  Notice  of  Technical 
Conference 

September  2. 1998. 

Take  notice  that  on  Thursday,  October 
22, 1998,  the  Commission  will  hold  a 
technical  conference  to  discuss  FERC's 
Electronic  Filing  Initiative  (EFI).  The 
conference  will  begin  at  9:00  A.M.  and 
is  scheduled  for  the  Commission 
Meeting  Room,  888  First  Street,  N.E.,' 
Washington,  D.C. 

This  conference  is  being  held 
pursuant  to  the  Commission's  Request 
for  Comments  and  Notice  of  Intent  to 
Hold  Technical  Conference,  which  was 
issued  in  this  docket  on  May  13, 1998, 
and  published  in  the  Federal  Register 
on  May  19, 1998  (63  FR  27,529).  The 
conference  is  being  convened  to  enlist 
the  participation  of  the  gas  pipeline,  oil 
pipeline,  electric  transmission,  and 
hydropower  industries,  and  interested 
parties,  in  developing  an  effective 
system  for  submitting  certain  filings  to 
the  Commission  in  an  electronic  format 
instead  of  paper. 

At  the  conference,  staff  will  make  a 
presentation  on  its  vision  for  EFI,  the 
EFI  objectives,  a  cost/benefit 
assessment,  and  staffs  proposed 
approach  based  on  its  review  of 
comments  to  the  May  13, 1998  request.-—^ 
Staff  will  show  some  prototype  systems; 
we  also  anticipate  brief  panel 
discussions  or  presentations  by 
attendees.  The  afternoon  session  will 
include  a  disciission  of  issues  and 
consideration  of  working  groups  to 
address  alternatives  and  standards 
related  to  specific  issues. 

Staff  will  also  address  the  best  way  to 
conduct  subsequent  conferences  and 
exchange  information  so  that  interested 
parties  can  participate  in  the 
proceedings  with  less  inconvenience 
and  travel.  We  will  publish  a  detailed 
agenda  at  least  one  week  before  the 
conference. 

Persons  who  wish  to  attend  the 
conference  should  notify  Erica  Ramos  or 
Carrie  Blocker  on  or  before  October  8, 
1998,  either  by  telephone,  facsimile,  or 
by  E-Mail. 
Erica  Ramos,  (202)  219-2969.  FAX: 

(202)  273-0873. 

erica. ramos@ferc.fed.us 
or 
Carrie  Blocker.  (202)  208-1382,  FAX: 

(202)  208-2425. 

carrie.blocker@ferc.fed.us 


Federal  Register /Vol.  63,  No.  174 /Wednesday,  September  9.  1998/Notices 


48211 


Please  provide  your  name,  title, 
affiliation,  mailing  address,  the 
industry(ies)  you  work  with  (natural 
gas,  oil,  electric,  and  hydropower),  voice 
and  fax  telephone  numbers,  and  your 
Internet  e-mail  address  if  you  have  one. 
Companies  or  organizations  with  more 
than  one  representative  may  consolidate 
the  notifications  if  they  provide  the 
information  for  each  attendee. 

Persons  wishing  to  make  comments  or 
presentations  at  the  conference  should 
submit  a  request  for  time  and  the 
topic(s)  they  want  to  address  to:  Brooks 
Carter,  (202)  501-8145,  FAX:  (202)  208- 
2425,  i3r00ks.carter@ferc.fed.us. 

The  Commission  staff  will  determine 
the  format  and  time  limit  for 
presentations  based  on  the  niunber  of 
requests  we  receive.  Companies  are 
encouraged  to  coordinate  with  their 
respective  industry  associations  to 
consolidate  formal  presentations  as 
much  as  possible. 

If  there  is  sufficient  interest  bom 
those  outside  the  Washington,  D.C. 
metropolitan  area,  the  Capitol 
Connection  may  broadcast  the 
conference  LIVE  via  satellite  for  a  fee.  If 
there  is  interest  in  the  Washington,  D.C. 
area  for  this  program  or  you  need  more 
information  about  the  national 
broadcast,  please  call  Shirley  Al-Jarani 
or  Julia  Morelli  at  the  Capitol 
Connection  (703-993-3100)  by  October 
15, 1998.  In  addition,  National 
Narrowcast  Network's  Hearing-On-The- 
Line  service  covers  all  FERC  meetings 
live  by  telephone  so  that  interested 
persons  can  listen  at  their  desks,  from 
their  homes,  or  firom  any  phone,  without 
special  equipment.  BUling  is  based  on 
time  on-line.  Call  202-966-2211  for 
further  details. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 

|FR  Dot  98-24119  Filed  9-8-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6158-4] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Revisions 
to  ttte  Underground  injection  Control 
Regulations  for  Class  V  Injection 
Weils— Options  1  and  2 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnow;  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 


the  following  Information  Collection 
Requests  (IQRs)  have  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Revisions  to  the  Underground  Injection 
Control  Regulations  for  Class  V  Injection 
Wells— Options  1  and  2.  The  ICRs 
describe  the  nature  of  the  information 
collection  requirements  contained  in  the 
proposed  rule  titled  Revisions  to  the 
Underground  Injection  Control 
Regulations  for  Class  V  Injection  Wells 
published  in  the  Federal  Register  on 
July  29, 1998  (63  FR  40586)  and  their 
expected  burden  and  cost;  where 
appropriate,  includes  the  actual  data 
collection  instrument. 
DATES:  Conunents  must  be  submitted  on 
or  before  November  9, 1998. 
ADDRESSES:  Send  comments  on  the  ICRs 
to  the  Director.  OP  Regulatory 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  S.W.;  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St.. 
NW,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  numbers  (1873.01  and 
1874.01)  in  any  correspondence. 
*  FOR  FURTHER  INFORMATION  CONTACT: 
Robyn  Delehanty,  Undergrovmd 
Injection  Control  Program,  Office  of 
Ground  Water  and  Drinking  Water 
(mailcode  4606),  EPA,  401  M  Street. 
SW,  Washington  DC,  20460.  Phone: 
202-260-1993.  E-mail: 
delehantyjrobyn@epamaiLepa.gov. 

COPIES  OF  THE  ICRS  MAY  BE  OBTAINED 
FROM:  Sandy  Farmer  at  EPA  by  phone  at 
(202)  260-2740,  by  E-mail  at 
farmer.sandy@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1873j01  and  1874.01. 
SUPPLEMENTARY  INFORMATION: 

Title:  Revisions  to  the  Undergroimd 
Injection  Control  Regulations  for  Class  V 
Injection  Wells— Options  1  and  2  ( EPA 
ICR  No.  1873.01  and  1874.01).  This  is  a 
new  collection.  . 

Abstract:  In  the  UIC  Class  V  Rule 
published  on  July  29, 1998,  EPA 
proposed  to  establish  additional  federal 
requirements  for  UIC  Class  V  injection 
wells  in  Source  Water  Protection  Areas 
(SWPAs)  that  pose  a  hi^  risk  to 
underground  sources  of  drinking  water. 
The  proposed  rule  would  require 
owners  and  operators  of  Class  V 
industrial  waste  disposal  wells  in 
ground  water-based  SWPAs  to  either 
close  their  wells  or  meet  primary 
drinking  water  standards  at  the  point  of 
injection.  The  proposal  included  the  co- 
proposal  of  two  options  for  Class  V 
motor  vehicle  waste  disposal  wells:  (1) 


Ban  Class  V  motor  vehicle  waste 
disposal  wells  in  delineated  ground 
water-based  source  water  protection 
areas;  and,  (2)  Ban  Class  V  motw 
vehicle  waste  disposal  wells  in  these 
SWPAs  but  allow  owners  and  operators 
to  apply  for  a  waiver  if  they  can 
demonstrate  that  they  meet  primary 
drinking  water  standards  at  the  point  of 
injection.  The  proposal  would  also 
prohibit  large-capacity  cesspools  in 
ground  water-based  source  water 
protection  areas.  In  the  case  of  closing 
Class  V  wells,  the  proposed  rule  does 
not  require  Primacy  States  to  collect 
pre-closure  notification.  EPA  beUeves    ' 
that  states  may  already  have  or  could 
develop,  another  or  a  better  mechanism 
that  they  prefer.  However,  because  some 
states  may  reqiiire  pre-closure 
notifications,  the  burden  to  states  for 
information  collection  have  been 
included. 

The  proposed  regulation  was 
designed  with  minimal  new  reporting 
requirements.  These  requirements  fall 
into  two  major  scenarios  depending  on 
which  option  is  selected  for  final  rule 
promulgation:  (1)  Pre-closure 
notification  for  all  three  well  types,  or 
(2)  pre-closure  notification  for  owners/ 
operators  of  industrial  wells  and 
cesspools  as  well  as  pre-closure 
notification  and/or  waiver  applications 
for  automotive  facilities  under  co- 
proposal  option  2. 

EPA  uses  information  on  all  classes  of 
injection  wells,  including  Class  V  wells, 
to  track  the  performance  of  the  UIC 
Program  toward  meeting  its  goal  of 
protecting  USDWs  fit>m  potential 
threats  due  to  injected  wastes. 
Resp<mses  to  the  request  for  information 
will  be  mandatory  in  accordance  with 
provisions  in  40  CFR  144.83 
(Underground  Injection  Qmtrol).  The 
Agency  uses  the  information  supplied 
in  permit  applications  to  track  the 
location  and  numbers  of  Class  V  wells. 
Monitoring  data  provide  information  on 
the  types  of  wastes  injected  and  will  be 
used  to  determine  whether  or  not 
injection  should  be  allowed  to  continue 
and  under  what  conditions.  Pre-closure 
notifications  allow  DI  Programs  to  track 
the  success  of  the  Program  in  dosing 
those  wells  that  pose  the  greatest  threat 
to  USDWs.  EPA  also  will  use 
information  on  Class  V  wells  to  respond 
to  information  requests  and  to  perform 
analyses  for  EPA  management,  the 
General  Accounting  Office,  the  Office  of 
Management  and  Budget,  Congress,  and 
the  pubhc.  States  implementing  Source 
Water  Assessment  Programs  or 
Wellhead  Protection  Programs  may  use 
information  on  permitted  or  closed 
Class  V  injection  wells  if  they  choose  to 
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update  their  contaminant  source 
inventories. 

Any  Class  V  injection  well  operator 
may  request  that  information  submitted 
be  kept  confidential,  as  provided  in  40 
CFR  144.5  (Confidentiality  of 
Information).  All  confidential 
information  is  treated  in  accordance 
with  the  provisions  of  40  CFR  part  2 
(Public  Information).  Respondents  to  the 
information  collection  requirements 
may  claim  confidentiality  by  stamping 
the  words  "confidential  business 
information"  on  each  page  containing 
such  information.  However,  the  Agency 
will  not  consider  the  following 
information  confidential: 

•  The  name  and  address  of  any 
facility  with  a  Class  V  waste  disposal 
well. 

•  Information  regarding  the  existence, 
absence,  or  level  of  contaminants  in 
drinking  water. 

If  no  claim  of  confidentiality  is  made 
at  the  time  of  submission,  EPA  may 
make  the  information  available  to  the 
public  without  further  notice.  However, 
the  information  is  collected  for  the 
Agency's  internal  use,  and  EPA  does  not 
plan  to  routinely  release  or  publish  any 
of  the  data. 

EPA  has  prepared  two  separate 
Information  Collection  Requests  (ICRs) 
to  accommodate  the  flexibility  the 
proposed  rule  offers  to  the  owners  and 
operators  of  the  existing  motor  vehicle 
waste  disposal  wells  to  either  close  their 
wells  or  submit  permit  applications. 
The  ICRs  have  been  submitted  to  0MB 
for  review. 

The  first  ICR  addresses  the  proposal 
that  bans  motor  vehicle  waste  disposal 
wells  and  large-capacity  cesspools,  and 
allows  industrial  waste  disposal  wells  to 
operate  under  specific  conditions.  The 
only  paperwork  activity  associated  with 
this  proposal  is  the  submittal  of  a  pre- 
closure  notice  by  owners  or  operators  of 
motor  vehicle  waste  disposal  wells, 
large-capacity  cesspools,  and  industrial 
waste  disposal  wells. 

Using  tne  most  conservative 
assumptions,  EPA  estimates  that,  over 
the  three  years  covered  by  the 
information  collection  request,  the 
nimiber  of  owners  and  operators  of 
Class  V  injection  wells  responding  to 
the  information  collection  request  will 
be  7,746.  The  average  annual  hours  per 
response  is  0.83  at  a  cost  of  $11.72.  The 
notification  is  a  one  time  only 
requirement.  There  are  no  operation  and 
maintenance  costs  associated  with  this 
option. 

A  total  of  7,746  Class  V  injection 
wells  (including  all  motor  vehicle  waste 
disposal  wells  and  large-capacity 
cesspools,  and  some  industrial  waste 
disposal  wells)  may  close.  The  total 


burden  associated  with  submitting  pre- 
closure  notifications  is  estimated  to  be 
22,225  hours  (an  average  of  7,408  hours 
per  year)  and  the  total  annual  cost  is 
estimated  to  be  $473,543  (an  average  of 
$157,848  per  year).  Reporting  burdens 
for  this  ICR  is  estimated  to  average  1.65 
hours  (an  average  of  0.55  hours  per  year) 
per  response,  or  $35.17  (an  average  of 
$11.72  per  year)  per  response. 

The  second  ICR  incorporates  the 
proposal  that  allows  some  existing 
motor  vehicle  waste  disposal  wells  to 
continue  to  operate  under  permits  and 
industrial  waste  disposal  wells  to 
continue  operating  under  specific 
conditions  and  bans  all  large-capacity 
cesspools.  Paperwork  activities 
associated  with  this  proposal  include 
permit  applications  and  monitoring 
reports  (from  operators  of  Class  V  motor 
vehicle  waste  disposal  wells  wishing  to 
continue  injecting),  and  pre-closure 
notices  (£rom  owners  or  operators  of 
motor  vehicle  waste  disposal  wells, 
large-capacity  cesspools,  and  industrial 
waste  disposal  wells  that  are  closing). 

The  second  ICR  estimates  the  hourly 
burden  and  cost  to  owners  and 
operators  of  affected  Class  V  wells  for 
complying  with  the  proposed 
requirements.  Using  the  most 
conservative  assumptions,  EPA 
estimates  that,  over  the  three  years 
covered  by  the  information  collection 
request,  the  number  of  owners  and 
operators  of  Class  V  injection  wells 
responding  to  the  information  collection 
request  will  be  7,746.  The  average 
annual  hours  per  response  for 
notification  of  well  closure  is  0.83  at  a 
cost  of  $11.72.  The  notification  is  a  one 
time  only  requirement.  There  are  no 
operation  and  maintenance  costs 
associated  with  well  closure.  For 
owners  and  operators  of  motor  vehicle 
waste  disposal  wells  who  receive  a 
waiver  and  apply  for  a  permit,  the 
average  annual  hours  per  permit 
application  is  28  hours  at  a  cost  of 
$553.00.  The  operation  and 
maintenance  costs  for  quarterly  injectate 
monitoring  and  annual  sludge 
monitoring  is  $3,380  per  facility  per 
year. 

Over  the  three  years  covered  by  this 
information  collection,  a  total  of  2,638  . 
Class  V  wells  (including  motor  vehicle 
waste. disposal  wells,  large-capacity 
cesspools,  and  industrial  waste  disposal 
wells)  may  close.  In  addition,  5.108 
operators  of  motor  vehicle  waste 
disposal  wells  will  apply  for  permits 
and  monitor  their  injectate  and  sludge. 

The  total  burden  associated  with 
permitting  motor  vehicle  waste  disposal 
wells,  banning  large-capacity  cesspools, 
and  allowing  industrial  waste  disposal 
wells  to  operate  under  specific 


conditions  is  estimated  to  be  916,678 
hours  (an  average  of  305,559  hours  per 
year),  and  the  cost  will  be  $71,796,202 
(an  average  of  $23,932,067  per  year). 
The  burden  per  response  is  3.22  hours; 
the  cost  per  response  is  $252.02. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piuposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
.control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  OP 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  SW;  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St., 
NW,  Washington.  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  nimibers  (1873.01  and 
1874.01)  in  any  correspondence.  Since 
OMB  is  required  to  make  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  September  9, 1998,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
by  October  9, 1998.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

Dated:  August  31, 1998. 

Elizabeth  Fellows, 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water. 

[FR  Doc.  98-24147  Filed  9-8-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00552;  FRL-6027-0] 

EPA-USDA  Tolerance  Reassessment 
Advisory  Committee;  Notice  of  Public 
Meeting 

AGDICY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  EPA-USDA  Tolerance 
Reassessment  Advisory  Committee 
(TRAC)  has  been  established  as  a 
subcommittee  under  the  auspices  of  the 
EPA  National  Advisory  Coimdl  for 
Environmental  Policy  and  Technology 
(NACEPT).  The  TRAC  is  in  response  to 
Vice  President  Gore's  request  for  EPA 
and  the  U.S.  Department  of  Agriculture 
(USDA)  to  work  together  to  ensure  the 
smooth  implementation  of  the  Food 
Quahty  Protection  Act  (FQPA). 
DATES:  The  final  TRAC  meeting  will  be 
held  on  Tuesday.  September  15, 1998. 
firom  9:30  a.m.  to  5:30  p.m.  and  on 
Wednesday.  September  16. 1998.  from  8 
a.m.  to  1  p.m.  EPA  and  USDA  are 
considering  options  for  extending  this 
meeting,  such  as  an  evening  session  or 
an  afternoon  session  on  September  15th. 
AQDRESSES:  The  TRAC  meeting  will  be 
held  at  the  Ramada  Conference  and 
Exhibition  Center,  8500  Annapolis  Rd., 
New  Carrollton,  MD  [just  off  Interstate 
495  at  Exit  20B  and  1/4  mile  from  the 
New  Carrolhon  METRO  station], 
telephone:  (301)  459-6700. 

The  official  record  is  available  in  the 
Docket  for  inspection  during  normal 
business  hours,  Monday  through  Friday, 
excluding  legal  holidays  at  the 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  Rm.  101, 1921  Jefferson 
Davis  Hwy..  Arlington,  VA,  telephone: 
(703) 305-5805. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margie  Fehrenbach  or  Linda 
Murray,  Office  of  Pesticide  Programs 
(7501C).  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
ntmiber.  and  e-mail  address:  Crystal 
Mall  #2.  Rm.  1119. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA;  telephone:  (703) 
305-7090;  e-mail: 

fehrenbach.margie@epamail.epa.gov  or 
muxray.linda@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  FQPA, 
Pub.  L.104-170,  was  passed  in  1996. 
this  new  law  strengthens  the  nation's 
system  for  regulating  p>esticides  on  food. 
The  TRAC  will  be  asked  to  provide 
policy  guidance  on  sound  science,  ways 
to  increase  transparency  in 
decisionmaking,  strategies  for  a 
reasonable  transition  for  agriculture. 


and  ways  to  enhance  consultations  with 
stakeholders,  as  pesticide  tolerances  are 
reassessed,  including  those  for 
organophosphates. 

The  TRAC  is  co-chaired  by  EPA 
Deputy  Administrator  Fred  Hansen  and 
USDA  Deputy  Secretary  Richard 
Rominger.  The  TRAC  is  composed  of 
experts  that  include  fanners, 
environmentalists,  public  health 
officials,  pediatric  experts,  pesticide 
companies,  food  processors  and 
distributors,  public  interest  groups, 
academicians,  and  tribal.  State,  and 
local  governments. 

The  TRAC  meetings  are  open  to  the 
pubUc  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463.  Outside  statements  by 
observers  are  welcome.  Oral  statements 
will  be  limited  to  2-3  minutes  by  only 
one  person  per  organization.  Any 
person  who  wishes  to  file  a  written 
statement  may  do  so  before  or  after  a 
TRAC  meeting.  These  statements  will 
become  part  of  the  official  record  and 
will  be  provided  to  the  TRAC  members. 
The  official  record  will  be  available  for 
public  inspection  at  the  address  in 
"Addresses"  at  the  beginning  of  this 
document. 

Agendas  and  other  backgroimd 
information  specific  to  these  meetings, 
as  well  as  information  firom  the  previous 
meetings,  can  be  obtained  on  the  EPA 
TRAC  World  Wide  Web  site  (http:// 
www.epa.gov/pesticides/trac);  or  from 
the  Docket  (Rm  101,  Crystal  Mall  #2. 
Arlington.  VA;  telephone  (703)  305- 
5805;  or  by  calling  (703)  305-7090. 

List  of  Subjects 

Environmental  protection. 
Agriculture,  Chemicals.  Foods, 
Pesticides  and  pests. 

Dated:  August  26, 1998. 
MarcU  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  98-24149  Filed  9-8-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34141;  FRL-6030-2] 

Increasing  Transparency  for  the 
Tolerance  Reassessment  Process; 
Availability  of  Preliminary  Risk 
Assessments  for  Seven 
Organophosphates 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  Notice  annoimces  the 
availability  of  documents  which  were 


developed  as  part  of  EPA's  process  for 
making  reregistration  eligibility 
decisions  for  the  organophosphate 
pesticides  and  for  tolerance 
reassessments  consistent  with  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA).  These 
documents  are  the  preliminary  risk 
assessments  and  related  dociunents  for 
cadusafos,  dimethoate,  ethoprop, 
fenthion,  sulfotepp,  temephos,  and 
tribuphos.  This  Notice  also  starts  a  60- 
day  public  comment  period  for  the 
preliminary  risk  assessments. 
Comments  are  to  be  limited  to  issues 
directly  associated  with  the  seven 
organophosphates  that  have  risk 
assessments  placed  in  the  docket  and 
should  be  limited  to  issues  raised  in 
those  docviments.  By  allowing  access 
and  opportimity  for  comment  on  the 
preliminary  risk  assessments,  EPA  is 
seeking  to  strengthen  stakeholder 
involvement  and  help  ensure  the 
Agency's  decisions  under  FQPA  are 
transparent,  and  based  on  the  best 
available  information.  The  tolerance 
reassessment  process  will  ensure  that 
the  U.S.  continues  to  have  the  safest  and 
most  abundant  food  supply.  The  Agency 
cautions  that  these  risk  assessments  are 
preliminary  assessments  only  and  that 
further  refinements  of  the  risk 
assessments  will  be  appropriate  for 
some,  if  not  all,  of  these  seven 
pesticides.  These  dociunents  reflect 
only  the  work  and  analysis  conducted 
as  of  the  time  they  were  produced  and 
it  is  appropriate  that,  as  new 
information  becomes  available  and/or 
additional  analyses  are  performed,  the 
conclusions  they  contain  may  change. 
DATES:  Written  comments  on  these 
assessments  must  be  submitted  by 
November  9, 1998. 
ADDRESSES:  By  mail,  submit  written 
comments  in  triplicate  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person, 
deliver  comments  to:  Rm.  119,  CM  #2. 
1921  Jeffierson  Davis  Highway. 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  Unit  n.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
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Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  conRdential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Copies  of  the  preliminary  risk 
assessments  for  the  seven 
organophosphate  pesticides  can  be 
accessed  from  the  internet  at:  http: 
www.epa.gov/oppsrrdl/op. 

To  request  a  copy  of  any  of  the  above 
listed  preliminary  risk  assessments  and 
related  documents,  contact  the  OPP 
Pesticide  Docket,  Public  Information 
and  Records  Integrity  Branch,  in  Rm. 
119  at  the  address  given  above  or  call 
(703)  305-5805.  The  Docket  staff  will 
inform  callers  as  to  which  of  the 
docvunents  can  be  sent  directly  firom  the 
docket  and  which  need  to  be  requested 
from  the  Freedom  of  Information  Act 
Office  due  to  their  bulk. 
FOR  FURmER  INFORMATION  CONTACT: 
Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  EnviTonmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone:  (703) 
308-8004;  e-mail: 
angu  lo.  karen@epa  .gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  is  making  available  preliminary 
risk  assessments  which  have  been 
developed  as  part  of  EPA's  process  for 
making  reregistration  eligibility 
decisions  for  the  organophosphate 
pesticides  and  for  tolerance 
reassessments  consistent  with  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA).  The 
Agency's  preliminary  health  effects  risk 
assessments  for  the  following  seven 
organophosphate  pesticides  are 
available  in  the  individual  pesticide 
dockets:  cadusafos,  dimethoate, 
ethoprop,  fenthion,  sulfotepp, 
temephos,  and  tribuphos.  In  addition, 
the  preliminary  ecological  effects  risk 
assessments  for  dimethoate,  fenthion, 
and  tribuphos  have  also  been  docketed. 

Included  in  the  individual  pesticide 
dockets  are  the  Agency's  preliminary 
risk  assessments  and  the  registrants' 
comments  to  this  point.  As  additional 
comments,  reviews,  and  risk  assessment 
modifications  become  available,  these 


will  also  be  docketed  for  the  above 
seven  organophosphate  pesticides.  The 
Agency  cautions  that  these  risk 
assessments  are  preliminary 
assessments  only  and  that  further 
refinements  of  the  risk  assessments  will 
be  appropriate  for  some,  if  not  all,  of 
these  seven  pesticides.  These 
documents  reflect  only  the  work  and 
analysis  conducted  as  of  the  time  they 
were  produced  and  it  is  appropriate 
that,  as  new  information  becomes 
available  and/or  additional  analyses  are 
performed,  the  conclusions  they  contain 
may  change. 

As  the  preliminary  risk  assessments 
for  the  remaining  organophosphate 
pesticides  are  completed  and  registrants 
are  given  a  3G-day  review  period  to 
identify  possible  computational  or  other 
clear  errors  in  the  risk  assessment,  these 
risk  assessments  and  registrant 
responses  will  be  placed  in  the 
individual  pesticide  dockets.  A  Notice 
of  Availability  for  subsequent 
assessments  will  appear  in  the  Federal 
Register. 

To  provide  users  with  the  most  recent 
information  on  the  seven 
organophosphates,  EPA  has  also 
included  in  each  docket  the  Agency's 
July  7, 1998  "Hazard  Assessment  of  the 
Organophosphates"  and  the  Agency's 
August  6. 1998  "FQPA  Safety  Factor 
Recommendations  for  the 
Organophosphates."  In  general,  these 
two  docimients  were  completed  after 
the  seven  individual  pesticide 
preliminary  risk  assessments  discussed 
above.  The  Agency  notes  that  where  the 
preliminary  risk  assessments  are 
inconsistent  with  the  Hazard 
Assessment  and  FQPA  Safety  Factor 
Recommendation  these  latter 
assessments  will  supersede  the  relevant 
portions  of  the  preliminary  risk 
assessments  and  will  be  incorporated 
into  the  revised  individual  pesticide 
risk  assessments.  The  Agency  also  notes 
that  these  documents  reflect  only  the 
work  euid  analysis  conducted  as  of  the 
time  they  were  produced,  and  as  new 
information  becomes  available  and/or 
additional  analyses  are  performed,  the 
conclusions  they  contain  may  change. 

The  Agency  is  providing  an 
opportunity,  through  this  Notice,  for 
interested  parties  to  provide  written 
comments  and  input  to  the  Agency  on 
the  preliminary  risk  assessments  for  the 
chemicals  specified  in  this  Notice.  Such 
comments  and  input  could  address,  for 
example,  the  availability  of  additional 
data  to  further  refine  the  risk 
assessments,  such  as  percent  crop 
treated  information  or  submission  of 
residue  data  from  food  processing 
studies,  or  could  address  the  Agency's 
risk  assessment  methodologies  and 


assiunptions  as  applied  to  these  specific 
chemicals.  Comments  should  be  limited 
to  issues  raised  within  the  preliminary 
risk  assessments  and  associated 
documents.  EPA  will  provide  other 
opportimities  for  public  comment  on 
other  science  issues  associated  vtdth  the 
organophosphate  tolerance  reassessment 
program.  Failure  to  comment  on  any 
such  issues  as  part  of  this  opportimity 
will  in  no  way  prejudice  or  limit  a 
commenter's  opportunity  to  participate 
fully  in  later  notice  and  comment 
processes.  All  comments  should  be 
submitted  by  November  9, 1998  to  the 
address  given  above.  Comments  will 
become  part  of  the  Agency  record  for 
each  individual  pesticide  to  which  they 
pertain. 

n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  for  this  action  under  thei 
following  docket  control  nvunbers. 
When  submitting  written  or  electronic 
comments  regarding  the  seven 
organophosphates,  use  the  following 
docket  control  numbers: 


cadusafos 

OPP-34142 

dimeitioate 

OPP-34143 

ethoprop 

OPP-34144 

fenthion 

OPP-34145 

sulfotepp 

OPP-34146 

temephos 

OPP-34147 

tribuphos 

OPP-34148 

A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  Vii^ginia  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov 

Electronic  conunents  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  appropriate  docket  control  nimiber. 
Electronic  comments  on  this  docimient 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 
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List  of  Subjects 

Environmental  protection. 

Dated:  September  3, 1998. 
Jack  E.  Housenger, 
Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  98-24177  Filed  9-6-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-662S8;  FRL  6024-q 

Notice  of  Receipt  of  Requests  to 
Voiuntarily  Cancel  Certain  Pesticide 
Registrations 

AGB4CY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 

6(f)(1)  of  the  Federal  Insecticide, 

Fungicide  and  Rodentidde  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
March  8, 1999,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier, 
delivery,  telephone  number,  and  e-mail: 
Rm.  216,  CM«2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
5761;  e-mail: 
hollins.james@epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION: 

L  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
fiirther  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  47 
pesticide  products  registered  luder 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1.  —  Registrations  with  Pending  Requests  for  Cancellation 


Product  Name 

Chemkal  Name 

Regntration  No. 

000070-00191 

KW-Ko  Ratxsn  50%  Wettabte  Powder 

2-Chk)rD-1-<2,4,5-trichk>rophenyOvinyt  dimethyl  phosphate 

000070-00192 

Kill-Ko  RatMn  Livestock  Dust 

2-Chk)ro-1-<2.4,5-trichtorophenyOvinyl  dimethyl  phosphate 

000070-0022S 

Rigo  Dipei  Garden  Insect  Spray 

fiacMus  tfwrini^ensts  subsp.  kurstaki 

000070-00226 

Rigo  Dipel  Bait 

BadHus  thuringiensis  subsp.  kurstaki 

000070-00227 

Rigo  110  Dust  Contains  Dipel 

BadHus  thurmgiensis  subsp.  kurstaki 

000070-00234 

Rigo  Garden  Dust  Special 

BadWus  thunngMnsis  subsp.  kurstaki 
1-NiV>Mhyt-A^methykarbamate 

000491-00194 
000769-00658 

Seng's  Sniper  Residual  Spray 
X-Cei  Citnis  Spray 

o-lsopropoxyphenyl  methyteart>amate 

0,o,v,C7-Tetraethyi  s,tf-methyter>e  bis(phasptiorodRhKMne) 

000769-00720 

SMCP  Dursban*  15  Granular  Insecticide 

0,0-Diethyl  CH3,5,6-trichk)ro-2-pyridyl)  phosphorothoate 

000769-00845 

Pratt  Rose  &  Floral  Bomb 

Pyrethrins 

Derris  resins  other  ttvan  rotenone 

000769-00846 

Pratt  House  Plant  Spray  Bomb 

Rotenone 

Pyretnnns 

Rotenone 

Cube  Resins  other  than  rotenone 

000769-00860 

Pratt  Thuridde  (R)-HPC 

SaaMus  tfiunngiensts  subsp.  kurstaki 

000769-00923 

Science  Thuridde,  A  Natural,  Microbial  Insect 

SadWus  (/luringwnsts  subsp.  kurstaki 

003125  CA-87-0010 

Morestan  25%  Wettable  Powder  Miticide, 
Insectiade 

Fungickle, 

644ethyt-2,aouinoxalinedithk)l  cydc  S,5<«hiocarbonate 

003125  OR-89-0012 

Morestan  25%  Wettabie  Powder  Miticide, 
Insecticide 

Fungicide, 

644ethyl-2,3-quinoxaiinedithni  cydc  S,&dMMOcaibonate 

003125  OR-T90-0010 

Morestan  25%  Wettable  Powder  Miticide, 
Insecticide 

Fungickle. 

64Aethyl-2,»<iuinoxalinedHhk)i  cydc  S,SdMik)cait)onate 

003125  W>V-«5-0009 

Morestan  25%  Wettable  Powder  Miticide,  Fungicide 

6-Methyt-2,a<)uinoxaHnedithiol  cydc  S,S<lithk>carbonate 

003125  WA-90-0002 

Morestan  25%  Wettable  Powder  Miticide. 
Insecticide 

Fungkade, 

64tethyl-2,3-quinoxaiinedithk)l  cydc  S,S<lithkicarbonate 

005481  WA-83-0007 

Vapam  Soil  Fumigant  Solution  for  All  Crops 

Sodium  ^fn^hyldithkxarbamate 

005887-00096 

Biacfc  Leaf  Thuricide 

BadHus  thuringiensis  subsp.  kurstaki 

008845-00087 

Hot  Shot  Flea  &  Tick  Killer 

2-Methyt-4-oxo-3-(2-propenyl)-2-cydopenten-1-yl       d-trana- 
2,2-dimethyl- 

NOctyl  bcydoheptene  dieaitwximkie 

aO-Diethyl  a{3,5,6-trichkxo-2-pyridyO  phosphorothk>ate 

48216 


Federal  Register / Vol.  63,  No.  174 /Wednesday,  September  9,  1998 /Notices 


Table  1 .  —  Registrations  with  Pending  Requests  for  Cancellation— Continued 


Registration  No. 

Product  Name 

Chemical  Name 

(Butylcarbityl)(6-propylpiperonyl)    ether    80%    and    related 
compounds  20% 

009404-00014 

Sunniland  Ethion  &  Oil  Spray 

0,0,0',£7-Tetraethyl  S.S'-methylene  bis(phosphorodithioate) 

009444-00128 

System  22  Insecticide  with  Cypermethrin 

Cyctopropanecart)oxylic  add,  3-(2,2-dichloroethenyl)-2.2-di- 
methyl-, 

010182-00155 

Eptam  5.G  Selective  Herbicide 

S-Ethyl  dipropylthiocarbamate 

010182-00160 

Eptam  10-G  Selective  Herbicide 

S-Ethyl  dipropylthiocarbamate 

010182-00188 

Eptam  6E  Emulsifiable  Liquid 

S-Ethyl  dipropylthiocarbamate 

010182-00210 

Eradicane  6-E  Emulsifiable  Liquid 

S-Ethyl  dipropylthiocartMunate 

010182-00244 

Eradicane  Extra  Selective  HertNCide 

S-Ethyl  dipropytthiocart)amate 

010182-00251 

Eptam  Plus  6-E 

S-Ethyl  dipropylthiocart>amate 

010182-00259 

Short-Stop  10^ 

S-Ethyl  dipropylthiocart>amate 

010182-00284 

GenepEPTC7EC 

S-Ethyl  dipropylthiocart>amate 

010182-00323 

Eradicane  250 

S-Ethyl  dipropylthiocarbamate 

010182-00348 

Eradacane  7.5-IG  Herbicide 

S-Ethyl  dipropytthiocart>amate 

010182-00409 

BRC605  6.7E  Selective  Herbicide 

S-Ethyl  dipropytthioixubamate 
S-Ethyl  xliisobutylthiocart)amate 

010182  NV-9^-OO01 

Diquat  Herbictde 

6.7-Dihydrodipyrido(1 ,2-a:  2*,1'-c)pyrazinediium  dibromide 

010182  WA-9^-0012 

Oiquat 

A(N-Diethyt-2-(  1  -naphthalenyloxy)propanamide 

010182  WA-95-0027 

Karate  Insecticide 

(R>S)-alpha-Cyano-3-phenoxybenzyl       (1S4-in)-cis-3-(Z-2- 
chloro-3,3,3- 

011823-00010 

Apollo  Wasp  and  Hornet  Killer         _ 

o-lsopropoxyphenyl  methylcarbamate 
/VOctyl  bicycloheptene  dicart)oximide 

(Butylcarbityl)(6-propylpiperonyl)    ether    80%    and    related 
compounds  20% 

Pyrethrins 

019713  WA-87-0015 

Drexel  Diuron  4L  Hert>icide 

3-(3.4-Dichloropheny1)-1 , 1 -dimethylurea 

028293-00013 

Unicom  Stirofos  Rea  &  Tick  Powder 

2-Chloro-1-(2,4,5-tnchlorophenyl)vinyl  dimethyl  phosphate 

028293-00027 

Unicom  Horse  Spray-N-Wipe 

Dipropyl  isocinchomeronate 

' 

MOctyi  bicycloheptene  dicartxjximide 

V 

* 

(ButytcarbityO(6-propylpiperonyl)    ether    80%    and    related 
compounds  20% 

-•                                       ■    _      - 

Pyrethrins 

2-Chloro-1-{2.4,5-trichlorophenyl)vinyl  dimethyl  phosphate 

028293-00028 

Unicom  Jei  Insecticide  Repellent 

Butoxypolypropylene  glycol 

NOctyl  bicycloheptene  dicartMximide   . 

(Butylcarbityl)(6-propylpiperonyl)    ether    80%    and    related 
compounds  20% 

Pyrethrins 

2-Chloro-1-{2,4,5-trichlorophenyOvlny»  dimethyl  phosphate 

028293-00076 

Unicom  Stirofos  Sponge-On  for  Pets 

2-Chloro-1-(2,4,5-trichlorophenyl)vinyl  dimethyl  phosphate 

034704-00682 

Bt-25  Biological  Insecticide 

Bacillus  thurin^ensis  subsp.  kurstaki                                   • 

055638-00010 

Foil  Bfc  Oil  Flowable  Bioinsectidde 

BadHus  thuringiensis  subsp.  kurstaki  strain  EG  2424 

057908  WA-78-0030 

RO-Neet  6E  A  Selective  Herbicide  Emulsifiable  Liquid 

S-Ethyl  cycfc>hexytethylthiocart>amate 

069361-00006 

Compound  FA- 14  Avian  Stressing  Agent 

alpha-Cll-l5-sec-alkyl-omega-hydroxypoly(oxy-1,2- 
ethanediyl) 

Unless  a  request  is  withdrawn  by  the  registrant  within  180  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  180-day  period.  The  following  Table  2,  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 
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Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


000070 
000491 
000769 
003125 
005481 
005887 
008845 
009404 
009444 
010182 
011623 
019713 
028293 
034704 
055638 
057908 
069361 


Company  Name  and  Address 


SureCo  Inc.,  An  Indirect  Subsidiary  of  Ringer  Corporation,  9555  James  Ave.  South,  Suite  200,  Bkxxnington,  MN  55431. 

The  Selig  Chemical  Industries,  840  Selig  Dr  SW,  Atlanta.  GA  30378. 

SureCo  Inc.,  An  Indirect  Subsidiary  of  Ringer  Corporation,  9555  James  Ave.  South,  Suite  200,  Bkxxnington,  MN  55431. 

Bayer  Corp.,  Agriculture  Divisk>n,  8400  Hawthorn  Rd.,  Box  4913,  Kansas  City.  MO  64120. 

Amvac  Chemteal  Corp.,  Attn:  W.  F.  Millar,  21 10  Davie  Ave..  Commerce,  CA  90040. 

SureCo  Inc.,  An  Indirect  Subsktory  of  Ringer  Corporatkxi,  9555  James  Ave.South,  Suite  200,  Bkxxnington,  MN  55431. 

Spectrum  Group,  Div  of  United  Industries  Corp.,  Box  15842,  St  Louis,  MO  631 14. 

Sunniland  Corp.,  Box  8001,  Sanford,  FL  32772. 

WatertHjry  Companies  Inc.,  Box  640,  Independence,  i^  70443. 

Zeneca  Ag  Products,  Box  15458,  Wilmington,  DE  19850. 

Apolk)  Industries  Inc.,  1850  South  Cobb  Industrial  Blvd.,  Smyrna,  GA  30082. 

Drexel  ChemkxU  Co,  1700  Channel  Ave.,  Box  13327,  Memphis,  TN  38113. 

Unkxxn  Latxxatories,  12385  Automobile  Blvd.,  Clearwater,  FL  33762. 

Cherie  Gamer,  Agent  For  Platte  Chemnal  Co  Ina,  Box  667,  Greeley,  CO  80632. 

Ecogen  Inc.,  2005  Cabot  Blvd  W.,  Langhome.  PA  19047. 

Metam  Sodium  Task  Force,  do  Stauffer  Chemnal  Co.,  1200  South  47th  St  Rnhmond,  CA  94804. 

Mandava  Associates,  Agent  For  Repar  Corp.,  1625  K  Street,  NW,  Suite  501,  Washington,  DC  20006. 


ni.  Loss  of  Active  Ingredimts 

Unless  the  request  for  cancellation  is  withdrawn,  one  pesticide  active  ingredient  will  no  longer  appear  in  any 
registered  products.  Those  who  are  concerned  about  the  potential  loss  of  this  active  ingredient  for  pesticidal  use  are 
encouraged  to  work  directly  with  the  registrant  to  explore  the  possibility  of  withdrawing  their  request  for  cancellation. 
The  active  ingredient  is  listed  in  the  following  Table  3,  with  the  EPA  company  and  chemical  name. 

Table  3.  —  Active  Ingredients  which  would  Disappear  as  A  Result  of  Registrants'  Requests  to  Cancel 


ChemkairJame 

EPA  Company  No. 

Badttus  thuringiensis  subsp.  kurstaki  strain  EG2424 

055638 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  March  8, 1999.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effisctive  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  efiiecting  these  requested 
cancellations  will  generally  permit  a 


registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  (56  FR 
29362)  June  26, 1991;  (FRL  3846-4). 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
fiirUier  sale  and  use  comply  with  the 


EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 

Dated:  August  18. 1998. 

Linda  A.  Traven, 

Director,  Information  Fesounxs  and  Senrices 
Division.  Office  of  Pesticide  Pmgrams. 

(FR  Doc.  98-24187  Filed  9-S-98:  8:45  am) 
BlUJNQCOOEi 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00545;  FRL-4025-4] 

Waiver  of  Fees  Associated  WItti 
Tolerance  Objections 

AGENCY:  Environmental  Protection 

Ageflcy  (EPA). 

ACTION!  Notice  of  availability. 

SUMMARY:  EPA  has  issued  an  updated 
policy  concerning  waivers  of  fees 
associated  with-filing  objections  to 
tolerance  actions  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
The  policy  is  available  as  a  Pesticide 
Registration  (PR)  Notice  entitled 
"Waiver  of  Fees  Associated  with 
Tolerance  Objections."  Interested 
parties  may  request  a  copy  of  the 
Agency's  policy  as  set  forth  in  the 
"ADDRESSES"  unit  of  this  doc\mient. 
ADDRESSES:  The  PR  Notice  is  available 
from  Jim  Tompkins;  by  mail: 
Registration  Division  (7505C), 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  239.  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA,  (703)  305- 
5697.  e-mail:  tompkins.jim@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Tompkins.  Environmental 
Protection  Agency  (7505C),  401  M  St.. 
SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm. 
713B.  CM  «2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA,  (703)  305- 
5697.  fax:  703-305-6920.  e-mail: 
tompkins.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Electronic  Availability 

A.  Internet 

Electronic  copies  of  this  document 
and  the  draft  PR  Notice  also  are 
available  from  the  EPA  Home  Page  at 
the  Federal  Register-Environmental 
Documents  entry  for  this  document 
under  "Laws  and  Regulations". (http:// 
www.epa.gov/fedrgstr/). 

B.  Fax-on-Demand 

For  Fax-on-Demand.  use  a  faxphone 
to  call  202-401-0527  and  select  item 
6117  for  a  copy  of  the  PR  Notice. 

n.  Summary  of  the  PR  Notice 

This  Federal  Register  document 
announces  the  availability  of  a  Pesticide 
Registration  (PR)  Notice  which  updates 
EPA's  policy  concerning  waivers  of  fees 
associated  with  filing  objections  to 
tolerance  actions  under  the  FFDCA. 
Specifically.  EPA's  tolerance  fees 
regulations  require  that  objections 
"shall  be  accompanied  by  a  fee  of 


$3,275."  The  regulations,  however,  also 
provide  a  procedure  to  request  that  EPA 
"waive  or  refund  part  or  all  of  any  fee 
imposed  by  this  section"  [§  180.33(m)]. 
EPA  does  not  construe  these  provisions 
as  requiring  objectors  who  believe  they 
are  entitled  to  a  waiver  of  fees  to  file  the 
specified  fee  with  the  objections  and 
thereafter  seek  a  refund.  Rather,  such  a 
person  may  file  a  written  request  for  a 
waiver  of  the  objection  fee  with  the 
objection.  A  fee  of  $1,600  must 
accompany  the  waiver  request  unless 
the  objector  has  no  financial  interest  in 
the  matter  objected  to.  If  EPA  later 
determines  that  a  fee  waiver  is 
inappropriate,  that  determination  will 
not  ^ect  the  timeliness  of  the  filing  of 
the  objections;  however,  further  action 
on  the  objections  wiU  not  proceed  until 
the  fee  has  been  paid.  Failure  to  pay  the 
fee  following  denial  of  a  waiver  would 
be  grounds  for  denial  of  the  objections. 

m.  Public  Docket 

This  dociunent  is  filed  in  the  Office 
of  Pesticide  Programs's  Docket  Office 
imder  docket  control  number  "OPP- 
00545."  The  public  record  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excludiiiig  legal 
holidays.  The  public  record  is  located  in 
Rm.  119,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA.  To  contact  the 
docket  office  by  mail,  telephone,  or  e- 
mail:  Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Divisicm  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460;  (703)  305-5805; 
e-mail:  opp-dodcet9epamail.epa.gov. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  August  25.'4998. 

JaniM  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc  98-24035  Filed  9-»-98;  8:45  am] 
BIUJNG  CODE  66aO-6»-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6158-11 

Notice  of  Proposed  Prospective 
Purchaser  Agreement  Pursuant  to  ttte 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  Amended  t>y  the 
Superfund  Amendments  and 
Reauthorization  Act,  Clear  Creek/ 
Central  City  Superfund  Site,  Chase 
Gulch  »1  Priority  Location 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

commoit 

SUMMARY:  Notification  is  hereby  given  of 
a  Proposed  Prospective  Purchaser 
Agreement  (PPA)  associated  with  the 
Clear  Creek/Cmitral  Qty  Superfund  Site. 
Chase  Gulch  #1  Priority  Location 
located  at  Millsite  50,  Bates  Road  222, 
in  the  City  of  Black  Hawk,  Gilpin 
County,  Colorado.  This  Agreement  is 
subject  to  final  approval  after  the 
comment  period.  The  Prospective 
Purchaser  Agreement  would  resolve 
certain  potential  EPA  claims  under 
sections  106  and  107  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980.  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (CERCLA). 
against  Roger  D.  Leclerc,  the  prospective 
purchaser  (the  purchaser). 

The  settlement  would  require  the 
piuchaser  to  cleanup  the  Property  to  the 
levels  set  forth  in  EPA's  Record  of 
Decision  and  to  pay  the  U.S. 
Environmental  Protecticm  Agency 
$2,500.  The  purchaser  intends  to  use  the 
purchased  property  for  housing  and 
housing  for  others.  The  purchaser 
agreed  to  provide  EPA  with  an 
irrevocable  right  of  access  to  the  Site,  to 
conduct  all  activities  in  compliance 
vnth  all  applicable  local.  State,  and 
federal  laws  and  regulations,  and  to 
exercise  due  care  at  the  Site.  The 
purchaser  will  record  a  copy  of  the  PPA 
with  the  local  Recorder's  Office,  and 
thereafter,  each  deed,  title,  or  other 
instrument  conveying  an  interest  in  the 
Property  shall  contain  a  notice  stating 
that  the  Property  is  subject  to  the 
Agreement. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  document,  the 
Agency  will  receive  written  comments 
relating  to  the  proposed  settiement.  The 
Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  Superfund  Records 
Center  at  the  U.S.  Environmental 
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Protection  Agency,  Region  Vm,  999 
18th  Street.  Denver.  Colorado,  80^02. 
DATES:  Comments  must  be  submitted  on 
or  before  October  9. 1998. 
ADDRESSES:  The  proposed  settlement  is 
available  foi  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  Denver, 
Colorado,  80202.  A  copy  of  the 
proposed  Agreement  may  be  obtained 
from  Mia  Wood,  Enforcement  Attorney. 
U.S.  Environmental  Protection  Agency. 
Region  Vm.  999  18th  Sbeet.  Denver. 
Colorado.  80202.  Comments  should 
reference  the  "Clear  Creek/Central  Qty 
Superfund  Site.  Chase  Gulch  #1  Priority 
Location  Prospective  Purchaser 
Agreement"  and  should  be  forwarded  to 
Paul  Rogers.  Enforcement  Specialist,  at 
the  U.S.  Environmental  Protection 
Agency.  Region  Vm,  8ENF-T.  999  18th  ' 
Street,  Denver,  Colorado,  80202. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Rogers,  Enforcement  Specialist,  U.S. 
Environmental  Protection  Agency. 
Region  Vm.  8ENF-T.  999  18th  Street. 
Denver,  Colorado,  80202.  (303)  312- 
6356. 

Dated:  August  28. 1998. 
Martin  Hestmark, 

Acting  Assistant  Regfonal  Administrator. 
Office  of  Enforcement.  Compliance  and 
Environmental  Justice,  Region  VIB. 
(FR  Doc.  98-24144  Filed  9-8-98;  8:45  am] 
iw  I  in  CODE  Mifl  00  r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PA  98-1705] 

Dispatch  interactive  Television 
Request 

AGENCY:  Federal  Communications  " 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  August  25. 1998,  the 
Public  Safety  and  Private  Wireless 
Division  released  a  public  notice 
seeking  comments  on  a  request  made  by 
Dispatch  Interactive  Television,  Inc. 
PITV),  for  a  declaratory  ruling  and 
waiver  of  the  Commission's  I\^S 
service  rules.  The  waiver  was  requested 
to  permit  DITV  to  provide  one-way 
voice  or  data  transmission  services, 
including  paging  services,  over  an 
interactive  video  and  data  service 
(rVDS)  system  it  proposes  to  build  in 
Indianapolis.  Indiana. 
DATES:  Comments  are  due  September 
15, 1998  and  reply  comments  are  due 
September  30, 1998. 
ADDRESSES:  Federal  Communications 
Commission.  Room  222. 1919  M  St., 
N.W.  Washington.  D.C.  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  Moskowitz,  Wireless 
Telecommunications  Bureau.  Public 
Safety  &  Private  Wireless  Division.  (202) 
418-0680.  or  via  E-mail  to 
"jmoskowi@fcc.gov". 
SUPPLBNENTARY  INFORMATION: 

1.  On  June  9, 1998,  Dispatch 
Interactive  Television,  Inc.  PITV),  filed 
a  Request  for  Waiver  and  Declaratory 
Ruling  of  §§  95.855  and  g5.859(a)  of  the 
Commission's  Rules  (Waiver  Request). 
DITV  seeks  to  provide  one-way  voice  or 
data  transmission  services,  including 
paging  services,  over  an  interactive 
video  and  data  service  (IVDS)  system  it 
proposes  to  build  in  IndianapoUs. 
Indiana.  The  Commission  now  invites 
comment  on  this  request 

2.  DITV  holds  die  B  Block  IVDS 
license  in  the  Indianapolis  Metropolitan 
Statistical  Area  (MSA),  call  sign 
KIVD0037.  DITV  is  a  wholly  owned 
subsidiary  of  the  Dispatch  Printing 
Company,  which  in  tiun  holds  the 
license  for  television  Channel  13  in 
Indianapolis,  call  sign  WTHR.  The      ' 
system  outlined  by  DITV  in  its  Wavier 
Request  contains  a  single  cell 
transmitter  station  (CTS)  co-located 
upon  the  antenna  used  by  WTHR.  DITV 
seeks  permission  to  operate  this  CTS  at 
up  to  250  watts  effective  radiated  power 
(ERP).  Section  95.855  of  the 
Commission's  Rules.  47  CFR  95.855. 
limits  the  ERP  of  CTSs  to  20  Watts  ERP 
and  Section  95.859(a).  47  CFR  95.859(a). 
further  limits  the  ERP  of  CTS  units  to 
below  20  Watts  if  their  antenna  height 
above  average  terrain  (HAAT)  exceeds 
36.6  meters.  DITV's  IVDS  transmitter 
will  be.  placed  212.2  meters  HAAT. 

3.  DITV  argues  that  its  Waiver  Request 
should  be  granted  because  the  rules  at 
issue  were  intended  to  ensure  that  IVDS 
signals  would  not  interfere  with  TV 
Channel  13.  DITV  maintains  that  the 
design  of  its  system  eliminates  this 
concern  because  co-locating  the  IVDS 
transmitting  anteima  with  the  TV 
Chaimel  13  antenna  will  ensure  that  the 
transmitting  power  disparity  between 
WTHR  and  the  IVDS  signal  will  be 
maintained  throughout  WTHR's  service 
area  at  approximately  10.000  to  1.  This. 
DITV  states,  will  ensure  that  the  IVDS 
transmissions  from  the  CTS  will  not 
interfere  with  the  TV  Channel  13  signal. 

4.  DITV  further  argues  that  granting 
its  Waiver  Request  will  serve  the  public 
interest  by  facilitating  its  efforts  to 
obtain  the  equipment  necessary  to  build 
and  operate  its  IVDS  system.  DITV 
states  that  it  cannot  proceed  with  the 
development,  manufacture,  and 
purchase  of  equipment  imtil  it 
determines  that  the  proposed  system 
will  be  allowed  to  operate. 


5.  Interested  parties  may  file 
comments  on  DITV's  Waiver  Request  no 
later  than  September  15, 1998.  Parties 
interested  in  submitting  reply  comments 
must  do  so  no  later  than  September  30. 
1998.  All  comments  should  reference 
DITV's  Waiver  Request,  and  File  No.. 
DA  98-1705.  and  should  be  filed  with 
the  Office  of  Secretary,  Federal 
Communications  Commission,  1919  M 
Street.  N.W..  Room  222,  Washington. 
D.C.  20554.  A  copy  of  each  filing  should 
be  sent  to  International  Transcription 
Service.  Inc.  (ITS).  1231  20th  Street. 
N.W.  .Washington,  D.C.  20036,  (202) 
857-3800  and  to  James  Moskowitz, 
Federal  Communications  Commission, 
Wireless  Telecommunications  Bureau, 
Public  Safety  and  Private  Wireless 
Division,  2025  M  Street,  N.W..  Room 
8010.  Washington.  D.C.  20554. 

6.  The  full  text  of  the  petition, 
comments,  and  reply  comments  are 
available  for  inspection  and  duplication 
during  regular  business  hours  in  the 
Public  Safety  and  Private  Wireless 
Division  of  the  Wireless 
Telecommunications  Bureau.  Federal 
Communications  Commission,  2025  M 
Street,  N.W..  Room  8010,  Washington. 
D.C.  20554.  Copies  may  also  be  obtained 
from  International  Transcription 
Service.  Inc.  (ITS).  1231  20th  Street. 
N.W.  .Washington,  DC  20036.  (202)  857- 
3800. 

7.  For  further  information,  contact 
James  Moskowitz  of  the  Public  Safety 
and  Private  Wireless  Division  at  (202) 
418-0680  or  via  E-Mail  at 
jmoskowi@fcc.gov. 

Federal  Communications  Conunission. 
Cwana  R.  Teny. 

Division  Chief.  Public  Safety  &■  Private 

Wireless  Division. 

(FR  Doc.  98-24083  Filed  9-8-98;  8:45  am] 

WLUNG  OOOE  t/IS-OI-r 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1230-OR] 

Iowa;  Amendment  No.  11  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY;  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa. 
(FEMA-1230-DR).  dated  July  2. 1998. 
and  related  determinations. 

EFFECTIVE  DATE:  August  31. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
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Management  Agency,  Washington,  DC 
20472.  (202)  64&-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Iowa, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  JtUy  2, 1998: 

Decatur  and  Union  Counties  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  98-24155  Filed  9-8-98;  8:45  am] 

MLLMO  COOE  •718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3126-EM1 

Kansas;  Amendment  No.  1  to  Notice  of 
an  Emergency  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Kansas, 
(FEMA-3126-EM),  dated  June  9, 1998, 
and  related  determinations. 
EFFECTIVE  DATE:  August  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of  Kansas 
is  hereby  amended  to  include  Category 
B  (Emergency  Protective  Measures) 
under  Public  Assistance  for  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  an 
emergency  by  the  President  in  his 
declaration  of  Jime  9, 1998: 

The  counties  of  Sedgwick  and  Harvey  for 
Category  B  under  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 


for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fimd  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

|FR  Doc.  98-24159  Filed  9-fr-98;  8:45  am] 
BILUNO  cooE  tnt-ta-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-124(M>R] 

North  Carolina;  IMaJor  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Carolina 
(FEMA-1240-DR),  dated  August  27. 
1998,  and  related  determinations. 

EFFECTIVE  DATE:  August  27. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  27, 1998.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Carolina, 
resulting  from  Hurricane  Bonnie  on  August 
25, 1998,  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  P.L  93-288,  as  amended 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
North  Carolina. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  fiinds 
available  for  these  purp>oses,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Hazard  Mitigation  and  Public 
Assistance.  The  Federal  share  of  assistance 
for  Categories  A  and  B  (debris  removal  and 
emergency  protective  measures]  under  the 
Public  Assistance  program  will  be  at  100 


percent  Federal  funding  for  the  firat  72  hours 
in  the  designated  areas.  I  have  also 
authorized  direct  Federal  assistance  for  the 
firat  72  hours  at  100  percent  Federal  funding. 
The  time  period  for  this  direct  Federal 
assistance  funding  may  be  extended  by 
FEMA,  if  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  after  the  first  72  hours,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  or  Hazard 
Mitigation  will  be  limited  to  75  percent  of  the 
total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  alter 
•the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Glenn  Woodard  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Carolina  to 
have  been  affected  adversely  by  this 
declared  major  disaster 

Beaufort,  Brunswick,  Carteret,  Currituck, 
Dare,  Hyde,  New  Hanover,  Onslow,  Pamlico 
and  Pender  Counties  for  Individual 
Assistance  and  Public  Assistance.  The 
federal  share  assistance  for  Categories  A  and 
B  (debris  removal  and  emergency  protective 
measures)  under  the  Public  Assistance 
program  will  be  at  100  percent  Federal 
funding  for  the  first  72  houra  in  the 
designated  areas.  Further,  direct  Federal 
assistance  will  be  provided  for  the  first  72 
houn  at  100  percent  Federal  funding.  The 
time  period  for  this  direct  Federal  assistance 
may  be  extended,  if  warranted. 

All  counties  within  the  State  of  North 
Carolina  are  eligible  to  apply  for 
assistance  imder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbera  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Commimity  Disaster  Loans;  83.538,  Con 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Pfogram.) 
James  L.  Witt, 
Director. 

[FR  Doc  98-241 58  Filed  9-8-98;  8:45  am] 
MLUNO  COOE  1718-02-^ 
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FEDERAL  EMERGENCY 
MANAGEMENT AGENCY . 

[FEMA-1239-OR] 

Texas;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1239-4DR).  dated  August  26. 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  August  30,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas, 
is  hereby  amended  to  include  Categories 
A  and  B  (debris  removal  and  emergency 
protective  measures)  under  the  Public 
Assistance  program  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  Augtist  26, 1998. 

Maverick  Coimty  for  Individual  Assistance. 

Val  Verde  County  f(»r  Categories  A  and  B 
(debris  removal  and  emergency  protective 
measure)  under  the  Public  Assistance 
program  (already  designated  for  Individual 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Pn^ram.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  98-24156  Filed  9-«-98;  8:45  am] 
BlUMa  CODE  sns-02-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-123»^R] 

Texas;  Amendment  No.  3  to  Notice  of 
a  Major  Disaster  Deciaratlon 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas 


(FEMA-1239-DR),  dated  August  26, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  August  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  26, 1998. 

Kinney,  Real,  Uvalde  and  Webb  Counties 
for  Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  hinds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directora  te. 

(FR  Doa  98-24157  Filed  9-8-98;  8:45  am] 
■ILUNO  COOE  •71S-0a-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1239-DR] 

Texas;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1239-DR),  dated  August  26, 
1998,  and  related  determinations^ 
EFFECTIVE  DATE:  August  27. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Reeovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas, 
is  hereby  amended  to  include  direct 
Federal  assistance  at  75  percent  Federal 
funding  among  those  areas  determined 
to  have  been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
August  26, 1998. 


(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Conununity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Coimseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  98-24163  Filed  9-8-98;  8:45  am] 

BtUMQ  COOE  (TIS-OZ-P 


FEDERAL  EMERGENCY 
MANAGEMENT AGENCY 

[FEMA-122&-DR] 

Vermont;  Amendment  No.  4  to  Notice 
of  a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Vermont  (FEMA-1228-DR),  dated  Jime 
30, 1998  and  related  determinations. 

EFFECTIVE  DATE:  August  19, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  In  a  letter 
dated  August  19, 1998,  the  President 
amended  his  initial  declaration  letter  to 
reflect  the  incident  period  for  this 
disaster  as  Jime  17, 1998,  through  and 
including  August  17. 1998. 

(The  following  Catalog  of  Federal  Domestic 

Assistance  Numbers  (CFDA)  are  to  be  used 

for  reporting  and  drawing  funds:  83.537, 

Conununity  Disaster  Loans;  83.538,  Cora 

Brown  Fund  Program;  83.539,  Crisis 

Counseling;  83.540,  Disaster  Legal  Services 

Program;  83.541,  Disaster  Unemployment 

Assistance  (DUA);  83.542.  Fire  Suppression 

Assistance;  83.543,  Individual  and  Family 

Grant  (IFG)  Program;  83.544,  PubUc 

Assistance  Grants;  83.545,  Disaster  Housing 

Program:  83.548,  Hazard  Mitigation  Grant 

Program.) 

Dennis  H.  Kwiatkowsld, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc  98-24161  Filed  9-8-96;  8:45  am) 

BMJJNQ  CODE  t718-0S-r 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1238-OR] 

Wisconsin;  Amendment  No.  4  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin.  (FEMA-1238-DR),  dated 
August  12, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  August  25, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPt.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin,  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  12, 1998. 

Racine  County  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conununity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Pn^ram.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  98-24162  Filed  9-8-98;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

National  Flood  Insurance  Program; 
Call  for  Issues 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
^  ACTION:  Notice  with  request  for 
comments. 

SUMMARY:  FEMA's  Federal  Insurance 
Administration  (FIA)  and  Mitigation 
Directorate  (MT)  give  notice  inviting  the 
public  to  recommend  how  the  National 
Flood  Insurance  Program  (NFIP)  may  be 
made  more  effective. 
DATES:  Comments  should  be  submitted 
by  November  9, 1998. 


ADDRESSES:  Please  submit  your 
comments  in  the  requested  format  to: 
National  Flood  Insurance  Program,  Call 
for  Issues  Project,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
room  430,  Washington,  DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Joseph  Coughlin,  Jr.,  Assistant  to  the 
Federal  Insurance  Administrator,  the 
Federal  Insurance  Administration,  500 
C  Street  SW.,  Washington,  DC  20472, 
(202)  646-3449,  or  Michael  Robinson, 
Program  Specialist,  Program  Assessment 
and  Outreach  Division,  the  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2716. 

SUPPLEMENTARY  INFORMATION:  FEMA  is 
providing  an  opportunity  to  partners 
and  customers  of  the  NFIP  to  provide 
input  on  how  to  improve  the 
effectiveness  of  the  program  through  a 
"call  for  issues."  Comments  may  focus 
on  but  are  not  limited  to:  the  NFIP's 
laws,  its  regulations,  and  its  policies; 
the  language  of  the  Standard  Flood 
Insurance  Policy;  the  flood  insurance 
manual;  the  NFIP's  procedtires  or  forms; 
flood  hazard  mapping  guidelines, 
specifications,  or  procedures;  the  NFIP's 
floodplain  management  reqtiirements, 
poUcies,  and  technical  guidance;  and 
marketing,  training,  and  public 
information  efforts.  FEMA  will  also 
consider  any  recommendations  on 
reinventing  the  NFIP  through  innovative 
approaches. 

Anyone  wishing  FEMA  to  consider 
recommendations  to  improve  the  NFIP's 
effectiveness  should  use  the  following 
format: 

Issue:  Briefly  state  the  nature  of  the 
issue,  concern,  or  problem. 

Description:  Identify  the  specific 
program  reference,  that  is,  vtdiere  the 
issue  is  foimd  in  statute,  regulations, 
insurance  manuals,  insurance  policy, 
form,  procedure,  etc.  Cite  any  applicable 
references  to  section,  sub-section,  page, 
paragraph  number,  line,  etc.  Explain 
also  why  the  issue  is  a  problem  for 
NFIP's  customers  and  why  it  should  be 
changed. 

Suggestion:  Offer  a  specific  suggestion 
on  how  the  issue  may  be  addressed. 
Include  specific  language  changes,  . 
where  appropriate,  and  where  such 
changes  should  be  made.  Explain  also 
the  benefits  to  the  NFIP's  customers. 

FEMA  will  evaluate  each  submission 
on  its  costs  and  benefits,  the  overall 
impact  on  the  NFIP,  service  to  its 
policyholders,  and  ease  of  adoption. 
FEMA's  decisions  will  be  reflected  in  a 
report  to  be  published  in  the  third 
quarter  of  fiscal  year  1999. 


Dated:  August  31, 1998. 
Jo  Ann  Howard, 

Administrator,  Fedeml  Insurance 
Administration. 
Michael ).  Armstrong, 
Associate  Director,  Mitigation  Directorate. 
[FR  Doc.  98-24160  Filed  9-8-98;  8:45  am) 
BILUNG  CODE  C71S-0»-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Publication  of  Radiological  Emergency 
Preparedness  (REP)  Program  Strategic 
Review  Draft  Final  Recommendations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice  with  request  for 

comments. 

SUMMARY:  In  June  1996,  FEMA  initiated 
a  Strategic  Review  of  the  REP  Program 
in  order  to  improve,  streamline,  and 
enhance  the  efficiency  and  effectiveness 
of  the  Program.  A  Strategic  Review 
Steering  Committee  (SRSC)  guided  the 
Review,  developed  four  concept  papers 
based  on  stakeholder  suggestions,  and 
held  a  series  of  stakeholder  meetings 
across  the  country.  The  SRSC  submitted 
one  concept  paper  to  the  FEMA  and 
NRC  Offices  of  General  Coimsel  for 
further  review  and  consoUdated  the 
remaining  three  concept  papers  into  this 
doamient. 

DATES:  We  invite  your  coinments  on 
these  proposed  recommendations. 
Please  submit  any  comments  on  or 
before  October  26, 1998. 
ADDRESSES:  Please  address  your 
comments  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Coimsel,  Federal 
Emergency  Management  Agency,  room 
840,  500  C  Street  SW.,  Washington,  DC 
20472;  (telefax)  (202)  646-4536,  or 
(email)  rules^ema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  E.  Quinn,  Acting  Chief,  State 
and  Local  Regulatory  Evaluation  and 
Assessment  Branch,  Exercises  Division, 
Preparedness,  Training,  and  Exercises 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-3664, 
or  (email)  vanessa.quinn@fema.gov. 
SUPPLEMENTARY  INFORMATION: 

Radiological  Emei^gency  Preparedness 
Program  Strategic  Review  Steering 
Committee  Draft  Final 
Recommendations 

The  Director  of  the  Federal 
Emergency  Management  Agency 
(FEMA)  established  the  independent 
Strategic  Review  Steering  Committee 
(SRSC)  in  June  1996.  Steering 
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Committee  members  were  drawn  from 
both  FEMA  and  the  Nuclear  Regulatory 
Commission  (NRC).  The  purpose  of  the 
SRSC  was  to  solicit  comments  from 
stakeholders  of  the  Radiological 
Emergency  Preparedness  (REP)  Program, 
to  consider  ways  to  streamline  the 
program,  and  to  develop 
recommendations. 

The  SRSC  has  developed  the 
following  preliminary  recommendations 
and  will  continue  to  refine  them  in  light 
of  additional  comments.  In  making  the 
SRSC  draft  recommendations  public, 
FEMA  invites  further  comment.  It 
should  be  noted  that  neither  FEMA  nor 
the  NRC  has  formally  reviewed, 
endorsed,  or  adopted  any  of  the 
recommendations  in  their  present  form. 
The  final  recommendations  will 
undergo  the  appropriate  FEMA  and 
NRC  review  processes.  The  draft  final 
recommendations  follow. 

Executive  Summary 

REP  Program:  Establishment  and 
Activities 

The  REP  Program  was  established  as 
a  consequence  of  the  March  1979 
accident  at  the  Three  Mile  Island 
nuclear  power  plant.  In  E)ecember  1979, 
the  lead  Federal  role  for  offsite 
radiological  emergency  activities 
pertaining  to  U.S.  commercial  nuclear 
power  plants  was  transferred  bom  the 
NRC  to  FEMA.  Subsequent  actions 
initiated  by  Congress,  the  NRC,  and 
FEMA  established  the  legal  and 
regulatory  foimdation  for  a  joint  NRC/ 
FEMA  REP  Program. 

Under  its  REP  Program,  FEMA: 

•  Reviews  and  approves  State  and 
local  government  plans  for  preparing  for 
and  responding  to  a  commercial  nuclear 
power  plant  incident. 

•  Evaluates  State  and  local  biennial 
exercises  of  these  plans.  A  joint  NRC/ 
FEMA  document,  NUREG-0654/FEMA- 
REP-1,  Revision  1,  contains  the  16 
Planning  Standards  used  by  FEMA  in 
reviewing  plans  and  evaluating 
exercises. 

•  Provides  findings  to  the  NRC  with 
respect  to  the  adequacy  of  State  and 
local  plans,  as  measured  against  the  16 
Planning  Standards,  that  there  is 
"reasonable  assurance"  that  these  plans 
can  be  implemented.  Reasonable 
assurance  is  defined  as  assurance  that 
the  health  and  safety  of  the  public  living 
in  the  vicinity  of  a  commercial  nuclear 
power  plant  can  be  protected  in  the 
event  of  an  incident  at  the  nuclear 
power  plant.  Currently,  FEMA's 
confirmation  of  the  adequacy  of 
emergency  preparedness  at  each  site  is 
primarily  based  on  the  results  of  the 
evaluated  biennial  exercises.^ 


•  Conducts  training  courses 
pertaining  to  the  evaluation  of  State  and 
local  government  radiological 
emeiyency  planning  and  preparedness. 

•  Reviews  and  approves  State  and 
local  government  systems  for  the  alert 
and  notification  of  the  public  in  the 
event  of  a  radiological  emergency. 

•  Coordinates  Federal  agency 
assistance  to  State  and  local 
governments  in  planning  and  preparing 
for  a  radiological  emergency;  chairs  a 
Federal  interagency  committee,  the 
Federal  Radiological  Preparedness 
Coordinating  Committee  (FRPCC). 

Background  of  the  REP  Program 
Strategic  Review 

In  June  1996,  considering  the  17-year 
maturity  oi  the  REP  Program  and 
Stakeholder  requests  for  a 
reconsideration  of  Program 
requirements  and  implementation, 
FEMA  initiated  a  Strategic  Review.  The 
SRSC,  with  membership  from  FEMA 
Headquarters  and  Regions  and  the  NRC, 
was  chartered  to  imdertake  a  formal 
review  of  REP  activities.  While 
undertaking  this  effort  to  improve, 
streamline,  and  enhance  the  efficiency 
and  effectiveness  of  the  REP  Program, 
the  SRSC  was  mindful  of  the  provisions 
of  the  Government  Performance  and 
Results  Act  and  the  National 
Performance  Review. 

This  Review  was  announced  in  the 
Federal  Register  on  July  8, 1996,  and 
suggestions  for  improvement  were 
solicited  from  the  REP  community.  On 
the  basis  of  comments  from 
Stakeholders,  four  draft  concept  papers 
were  developed  and  presented  to  the 
REP  community  through  a  series  of 
meetings  held  in  various  parts  of  the 
U.S.  The  concept  papers  addressed  the 
following  subjects:  Exercise 
Streamlining,  Partnership,  Radiological 
Focus,  and  Delegated  States.  After 
considering  comments  received  on  the 
concept  papers,  one  of  the  papers. 
Delegated  States,  was  forwarded  to 
FEMA  and  the  NRC's  Office  of  General 
Counsel  for  further  review;  the  other 
three  were  consolidated  into  the  subject 
document.  Five  major  recommendations 
were  made. 

In  addition  to  the  major 
recommendations,  which  are 
summarized  below,  several  potential 
short-term  improvements  to  the  REP 
Program  were  identified  diuing  the 
review  process  and  implemented  by 
FEMA.  Specifically,  FEMA  has  (1) 
established  a  Regional  Assistance 
Committee  (RAC)  Chairpersons 
Advisory  Council  (RAC  AC)  that  reports 
to  the  FRPCC;  this  Advisory  Conunittee 
has  already  improved  coordination, 
communication,  and  consistency  among 


FEMA's  Regions;  (2)  proposed 
legislation  establishing  a  REP  Program 
Fund,  which  will  ensure  continuity,  the 
availability  of  funds  until  expended, 
and  a  measure  of  flexibility  that  will 
support  the  REP  Program  significantly 
better  than  the  current  budget  system; 

(3)  reorganized  the  REP  Program, 
uniting  FEMA  Headquarters'  REP 
Program  functions  in  one  location;  and 

(4)  established  a  REP  Home  Page. 

Summary  of  Major  Recommendations 

Recommendation  1 — Streamline  the 
REP  Program.  The  SRSC  recommends 
that:  the  exercise  evaluation  process  be 
streamlined  by  consolidating, 
combining,  and/ or  eliminating 
objectives  and  evaluation  criteria; 
flexibility  in  exercise  scenarios  be 
increased;  the  increased  importance  of 
the  Annual  Letter  of  Certification  (ALC) 
be  emphasized  and  ALC  requirements 
be  consistent  among  the  FEMA  Regions; 
additional  approaches  be  provided,  for 
use  in  conjunction  with  a  streamlined 
program,  to  demonstrate  and  confirm 
reasonable  assurance;  and  REP  policy 
and  guidance  be  revised  to  support  a 
streamlined  program. 

Recommendation  2 — Increase  Federal 
Participation  in  REP  Exercises.  The 
SRSC  recommends  that:  FEMA  take  a 
lead  role  in  planning  and  coordinating 
federal  participation  in  emergency 
preparedness  exercises;  FEMA  complete 
the  development  and  incorporation  of 
the  Radiplogicai  Incident  Annex  to  the 
Federal  Response  Plan;  an  interagency 
task  group  be  established  to  review  the 
charters  of  the  various  response 
committees  to  determine  if  the 
committees'  responsibilities  can  be 
streamlined  to  be  more  efficient;  FRPCC 
agencies  identify  additional  resources  to 
enable  them  to  participate  in 
radiological  prejmredness  and  response 
activities;  the  role  of  the  FRPCC  in 
developing  REP  policy  be  reinforced; 
agencies'  radiological  preparedness  and 
response  training  courses  be  reviewed 
and  revised,  as  necessary,  to  reflect 
current  concepts  and  experience;  and  a 
REP-funded  position  be  established  in 
FEMA's  Response  and  Recovery 
Directorate. 

Recommendation  3 — Use  State,  Local, 
and  Tribal  Personnel  as  Federal 
Evaluators.  The  SRSC  recommends  that 
FEMA  use  State,  local,  and  tribal 
personnel  as  Federal  evaluators  in  the 
exercise  process  under  certain 
conditions;  FEMA  develop  a 
Memorandum  of  Understanding  (MOU) 
that  addresses  the  relationship  between 
FEMA  and  the  non-Federal  evaluator; 
and  the  RAC  AC  develop  qualification 
standards  that  will  be  applied  to  all 
evaluators,  who  would  be  subject  to 
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performance  reviews  after  the 
evaluation  process  has  been  completed. 

Recommendation  4 — Include  Native 
American  Tribal  Nations  in  the  REP 
'Preparedness  Process.  The  SRSC 
recommends  that  FEMA's  American 
Indian  and  Alaska  Native  Pohcy  be 
reviewed  to  identify  areas  for  Federal 
and  tribal  REP  relationships;  all 
Federally  recognized  tribes  within  the 
emergency  planning  zones  (EPZ)  be 
identified  and  current  relationships  be 
determined;  FEMA  coordinate  with 
other  Federal  agencies  to  identify 
current  policies  and  practices;  and 
FEMA  work  with  tribal  representatives 
and  other  Federal  agencies  to  develop 
an  approach  to  increase  tribal 
involvement  in  REP  activities. 

Recommendation  5 — Enhance  the 
REP  Training  Program.  The  SRSC 
recommends  that:  FEMA  establish 
qualification  standards  for  REP  exercise 
evaluators  and  establish  an  enhanced 
training  curriculum  for  REP  evaluators; 
opportimities  for  FEMA  REP  staff  to 
teach  evaluator  training  be  increased; 
c\irrent  radiological  courses  be  revised 
as  required  by  the  outcomes  of  the  REP 
review  and  R£P  training  course 
development,  revision,  and  delivery  be 
included  in  the  REP  budget;  and  a  REP 
Program  Administration  Course  be 
developed  for  all  REP  staff. 

Announcement  of  SRSC  Results 

An  Emergency  Education  Network 
(EENET)  broadcast  was  held  on  July  30, 
1998,  where  SRSC  members  presented 
proposed  recommendations  and 
answered  questions.  In  addition,  the 
proposed  recommendations  were  posted 
on  FEMA's  REP  Home  Page  and  will  be 
shared  at  meetings  and  conferences 
during  the  next  few  months. 

Implementation  Strategy 

The  SRSC  anticipates  formally 
conveying  the  final  recommendations  to 
the  PEMA  Headquarters  REP  Program 
Office  in,  approximately,  October. 
Having  completed  its  chartered  mission, 
the  SRSC  will  then  be  dissolved. 
Jieadquarters,  the  RAC  Chairs  for  the 
nine  J^EMA  Regions  that  have  REP 
Programs,  and  RH»  Program  staff  will 
then  work  with  the  REP  community  to 
implement  the  changes. 

Considerations  and  Results 

While  conducting  its  Review  and 
formulating  recommendations,  the 
SRSC  established  as  a  goal  the 
improvement  of  relations  with  REP 
St^eholders.  The  Committee  feels  that 
Federal,  State,  tribal,  and  local 
relationships  have  been  strengthened  as 
a  result  of  the  Review,  and  that  these 
partners  will  continue  to  be  actively 


involved  in  the  implementation  phase. 
FEMA  plans  to  conduct  REP  Partnership 
Workshops  with  participation  from  the 
REP  community.  A  Workshop  for  the 
FEMA  REP  staff  is  being  planned  for 
December  of  this  year,  in  preparation  for 
FEMA's  Stakeholder  Partnership 
Workshops. 

Paramount  in  the  Committee's 
deliberations  was  the  requirement  to  - 
preserve  the  REP  Program's  mission  of 
providing  reasonable  assurance  that  the 
health  and  safety  of  the  public  living  in 
the  vicinity  of  commercial  nuclear 
power  plants  can  be  protected.  As  a 
result  of  the  Review,  the  amoimt  of 
pertinent  information  available  to 
FEMA's  Regional  Directors  when 
considering  a  reasonable  assurance 
finding  has  been  expanded.  The  SRSC 
believes  that  implementation  of  its 
recommendations  will  maintain  the 
well-regarded  discipline  of  the  REP 
Program  of  the  past,  while  increasing 
the  flexibility  and  efficiency  of  the  BEP 
Program  of  the  future. 

Introduction 

In  December  1979,  President  Carter 
assigned  the  lead  Federal  role  for  offsite 
radiological  emergency  activities 
pertaining  to  U.S.  commercial  nuclear 
power  plants  to  FEMA  as  a  result  of  the 
March  1979  accident  at  the  Three  Mile 
Island  nuclear  power  plant.  Subsequent 
actions  initiated  by  Congress,  the  NRC, 
and  FEMA  established  the  legal  and 
regulatory  foimdation  for  a  joint  NRC/ 
FEMA  REP  Program. 

Within  the  framevrork  of  its  REP 
Program,  FEMA: 

•  Reviews  and  approves  State  and 
local  government  plans. 

•  Evaluates  State  and  local  bieimial 
exercises  of  these  plans. 

•  Provides  findmgs  to  the  NRC  with 
respect  to  the  adequacy  of  State  and 
local  plan  and  makes  a  determination  of 
reasonable  assurance  that  public  health 
and  safety  can  be  protected. 

•  Conducts  training  courses. 

•  Approves  State  and  local  Alert  and 
Notification  systems. 

•  Coordinates  Federal  agency 
assistance  to  State  and  local 
governments  in  planning  and  preparing 
for  a  radiological  emergency. 

Over  its  19-year  history,  REP  Program 
communities  have  developed  some  of 
the  best-prepared  emergency  managers 
in  the  nation.  REP  Program  stakeholders 
felt  that  this  capability  had  not  been 
recognized  in  the  current 
implementation  of  the  REP  Program  and 
its  rules  and  regulations. 

hi  response  to  comments  received 
recommending  program  changes,  FEMA 
decided  to  undertake  a  Strategic  Review 
of  the  REP  Program.  FEMA  announced 


the  Strategic  Review  in  the  Federal 
Register  in  Jiily  1996,  and  solicited 
suggestions  for  improvement  of  the  REP 
Program  from  the  REP  commimity.  In. 
November  1996,  FEMA  formed  the 
Strategic  Review  Steering  Committee 
(SRSC).  Original  members  were  (1) 
representatives  of  FEMA  and  NRC 
Headquarters  organizations;  (2)  the 
Preparedness,  Training  and  &rercise 
Division  Directors  from  FEMA  Regions 
1, 4,  and  10;  and  (3)  the  RAC  Chairs 
from  FEMA  Regions  3,  5,  6  and  7.  The 
SRSC  met  forlhe  first  time  in  January 
1997  to  review  all  of  the  comments 
received  from  the  REP  community.  On 
the  basis  of  the  Stakeholder  comments, 
the  SRSC  developed  four  draft  concept 
papers — "Partnership  in  the  REP 
Program,"  "Exercise  Streamlining," 
"Focus  on  Radiological  Aspects  of  REP 
vis-a-vis  All-Hazard  Aspects  of  REP," 
and  "Delegated  State" — and  presented 
them  to  the  REP  community  through  a 
series  of.Stakeholder  meetings  held  in 
the  Fall  of  1997. 

After  considering  comments  received 
on  the  concept  papers,  the  "Delegated 
State"  concept  paper  was  forwarded  to 
FEMA  and  the  NRC's  Office  of  General 
Cotmsel  for  further  review.  The 
remaining  three  papers  were 
consolidated  into  five  major 
recommendations  addressing:  REP 
Program  streamlining;  the  use  of  State, 
tribal,  and  local  government  personnel 
as  evaluators;  Federal  participation  in 
REP  exercises;  the  role  of  Native 
American  tribal  nations  in  REP 
preparedness;  and  REP^aining.  These 
recommendations  are  discussed  in 
detail  in  this  report. 

Recommendation  1:  Streamline  the  REP 
Program 

Issue 

Most  of  the  comments  indicated  that 
the  Stakeholders  are  dissatisfied  with 
the  exercise  evaluation  process,  the 
existing  guidance,  and  the  use  of  only 
the  biennial  exercise  results  to  confinn 
reasonable  assurance.  Respondents  also 
indicated  that  the  FEMA  Regions  are  not 
implementing  the  program  in  a  uniform 
and  consistent  manner. 

Eackground 

The  regulatory  basis  for  REP  is  found 
in  FEMA  regulations  (44  CFR  Parts  350, 
351,  and  352),  NRC  regulations  (10  CFR 
50.33,  50.47,  50.54,  and  Appendix  E  to 
10  CFR  Part  50),  and  in  the  NRC/FEMA 
MOU.  FEMA  is  responsible  for  assessing 
the  adequacy  of  o%ite  emergency 
preparedness  and  provides  its  findings 
and  determinations  to  the  NRC.  If  FEMA 
and  NRC  siaBs  determine  that  the  state 
of  emergency  preparedness  does  not 


provide  reasonable  assurance  that 
adequate  protective  measures  can  and 
will  be  taken  in  the  event  of  a 
radiological  emergency  (the  "reasonable 
assurance"  finding),  the  NRC  will  take 
appropriate  enforcement  action.  The 
MOU  indicates  that  FEMA's  findings  on 
preparedness  are  based  on  an 
assessment  that:  (1)  Offsite  plans  are 
adequate  as  measured  against  the 
planning  standards  and  evaluation 
criteria  of  NUREG-0654/FEMA-REP-l 
and  (2)  there  is  reasonable  assurance 
that  plans  can  be  implemented  as 
demonstrated  in  exercises.  Currently, 
FEMA's  confirmation  of  the  adequacy  of 
emergency  preparedness  at  each  site  is 
based  primarily  on  an  evaluation  of  the 
biennial  full-participation  exercise. 

Introduction  to  Actions  A-E 

The  SRSC,  in  its  review  of  program 
implementation  and  guidance,  has 
identified  the  need  for  changes  to  the 
REP  Program  in  the  following  areas:  a 
streamlined  exercise  evaluation  process, 
revision  of  policy  and  guidance, 
increased  flexibility  in  scenario 
development,  a  more  flexible  process  to 
confirm  reasonable  assurance,  and 
enhanced  use  of  the  Annual  Letter  of 
Certification  (ALC).  Combinations  of 
these  approaches  will  be  used  to 
confinn  that  reasonable  assurance  is 
maintained-  These  approaches  are 
addressed  in  more  detail  in  Actions  A 
through  E  of  this  report. 

Action  A.  Streamline  the  Exercise 
Evaluation  Process  by  Consolidating, 
Combining  and/or  Eliminating 
adjectives  and  Evaluation  Criteria 

Introduction  to  Reconunendation  1.1 

Exercises  are  currently  evaluated  in 
an  "objective  based"  format.  FEMA- 
REP-14  and  -15  identify  33  exercise 
objectives  and  include  a  sizeable 
number  of  Points  of  Review  (POR)  that 
must  be  satisfactorily  demonstrated  to 
successfully  meet  the  requirements  of 
each  objective.  This  system  is  very 
structured  and  leaves  little  latitude  for 
satisfying  the  objective  by  alternate 
means.  Stakeholders  have  identified  the 
obvious  similarities  between  objectives. 
Experience  in  exercise  evaluations 
indicates  that  several  objectives  can 
easily  be  combined,  and  others  deleted, 
without  weakening  the  evaluation 
process. 

Comments  have  also  been  received 
from  Stakeholders  suggesting  that  the 
REP  exercise  program  be  streamlined  to 
concentrate  more  on  specific 
radiological  aspects  of  REP  and  less  on 
the  "all-hazards"  response.  An  exercise 
that  only  involves  radiological  activities 
is  difficult  to  conduct  when  the  "glue" 


for  demonstrating  an  integrated 
response  to  a  simulated  emergency  lies 
in  die  non-radiological  functions. 
However,  as  proposed  in  other  sections 
of  this  paper,  some  of  the  all-hazards 
Evaluation  Areas  could  receive  credit 
&t)m  other  exercises,  from  response  to 
real  events,  and  through  Staff  Assistance 
Visits.  This  will  provide  flexibility  to 
response  organizations  because  those 
all-hazards  valuation  Areas  granted 
credit  may  not  be  evaluated  during 
exercises. 

Recommendation  1.1;  Establish 
Evaluation  Areas  for  Consolidation  of 
Objectives  into  Sub-elements 

The  SRSC  recommends  the 
consolidation  of  current  objectives  into 
the  six  Evaluation  Areas  identified 
below.  These  Evaluation  Areas  would 
be  established  to  support  a  "results- 
oriented"  evaluation  process.  Results- 
oriented  exercise  evaluation  allows 
FEMA  to  focus  on  the  outcome  of 
actions  taken  by  players  in  the 
implementation  of  their  plans  and 
procedures.  This  approach  will  give  the 
exercise  players  more  latitude  to  reach 
the  desired  results.  Evaluators  will  then 
concentrate  on  the  results  of  an  exercise 
activity,  not  on  the  steps  taken  to  arrive 
at  a  result. 

Within  each  Evaluation  Area, 
objectives  would  be  combined  and 
duplicative  PORs  would  be  eliminated. 
In  addition,  we  recommend  deleting 
Objectives  23,  31,  32,  and  33. 

'The  six  Evaluation  Areas  and  sub- 
elements  are  as  follows: 

1 .  Emergency  operations 
management.  This  Evaluation  Area 
contains  elements  involved  in  the 
overall  management  of  the  emergency 
response  operations  to  include: 

•  Mobilization  of  Response 
Personnel. 

•  Facilities. 

•  Direction  and  Control.' 

•  Communications. 

•  Equipment  and  Supplies  Necessary 
to  Support  Operations. 

2.  Protective  action  decisionmaking. 
This  Evaluation  Area  contains  all 
aspects  of  the  decisionmaking  process  to 
protect  the  health  and  safety  of  the 
public  and  emergency  workers  within 
the  affected  area  to  include: 

•  Radiological  Exposure  Control. 

•  Development  of  Dose  Projections 
and  Protective  Action 
Recommendations  and  Decisions, 
Including  Ingestion  of  Potassiimi  Iodide 
(KI). 

•  Consideration  for  the  Protection  of 
Special  Populations. 

•  Determinationof  Traffic  and  Access 
Control  Points. 


•  Dose  Projection  and 
Decisionmaking  for  the  Ingestion 
Exposure  Pathway. 

•  Decisions  Concerning  Relocation. 
Re-entry,  and  Return. 

3.  Protective  action  implementation. 
This  Evaluation  Area  contains  the 
implementation  of  all  protective  action 
decisions  to  include: 

•  Emergency  Worker  Exposure 
Contit>l. 

•  Implementation  of  KI  Decision. 

•  Actions  to  Limit  Exposure  of 
Special  Populations. 

•  Establishment  of  Traffic  and  Access 
Control. 

•  Implementation  of  Ingestion 
Pathway  Decisions. 

•  Implementation  of  Relocation,  Re- 
entry, and  Return  Decisions. 

4.  Field  measurement  and  analysis. 
This  Evaluation  Area  addresses  the 
verification  of  predictive  models  used  in 
accident  assessment  and  the 
identification  of  contaminated  areas,  to 
include: 

•  Ambient  Radiation  Monitoring. 

•  Airborne  Radioiodine  and 
Particulate  Activity  Monitoring. 

•  Collection  and  Analysis  of 
Environmental  Samples. 

5.  Emergency  notification  and  public 
information.  Iliis  Evaluation  Area 
addresses  the  timely  notification  and 
dissemination  of  emeigency  instructions 
to  the  affected  population  and  the 
provision  of  emergency  information  to 
the  media  to  include: 

•  Activation  of  the  Prompt  Alert  and 
Notification  System. 

Note:  Current  Objective  10,  "Aleit  and 
Noti6cation,"  as  it  applies  to  the  15-minute 
criterion  would  be  demonstrated  as  a 
separate  and  distinct  drill  conducted  onoe 
every  six  years.  The  drill  would  be  a  "no 
notice"  drill,  would  simulate  a  East-breaking 
scenario,  and  would  be  initiated  by  a  FEMA 
controller.  Failure  to  correctly  demonstrate 
this  event  would  result  in  a  Deficiency. 

•  Development  of  Emergency 
Instructions. 

•  Provisionof  Information  to  the 
Media. 

•  Establishment  of  a  Public  Inquiry 
System. 

6.  Support  operations/facilities.  This 
Evaluation  Area  addresses  the  support 
operations  and  facilities  necessary  to 
provide  the  reception,  care  and 
treatment,  if  needed,  of  individuab  from 
the  affected  areas  to  include: 

•  Monitoring,  Decontaminaticm  and 
Registration  of  Evacuees  and 
Emergency.  Workers. 

•  Monitoring  and  Decontamination  of 
Vehicles  and  Equipment 

•  Care  of  Evacuees. 

•  Transportation  and  Treatment  of 
Contaminated,  Injured  and/or  Exposed 
Individuals 
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Introduction  to  Recommendation  1.2 

Several  comments  were  received 
regarding  the  frequency  of  Medical 
Services  drills  (Objectives  20  and  21). 
As  a  result  of  demonstrated  capability, 
hospital  accreditation  standards,  and 
the  establishment  of  universal  health 
precautions,  there  is  justification  for 
evaluating  Medical  Services  drills  less 
frequently  than  once  a  year. 
Stakeholders  also  expressed  a  desire  for 
more  frequent  demonstration  of  post- 
plume  phase  objectives  (Objectives  23- 
29).  Since  post-plume  phase  objectives 
represent  a  significant  portion  of  long- 
term  recovery  efforts  and  interaction 
with  the  Federal  response,  it  seems 
advisable  to  increase  their 
demonstration  to  something  more 
frequent  than  every  six  years.  Currently 
the  requirement  calls  for  evaluating  the 
post-plimie  phase  objectives  at  least 
once  every  six  years;  State,  tribal,  and 
local  government  officials  may 
demonstrate  these  functions  more  often 
if  they  choose. 

Recommendation  1.2:  Reduce 
Frequency  of  Demonstration 

The  SRSC  recommends  that  the 
frequency  of  Medical  Services  drills  be 
reduced  to  once  every  two  years.  The 
SRSC  recommends  that  post-plume 
phase  activities  be  evaluated  at  least 
once  in  the  six-year  cycle.  If  more 
&«quent  demonstration  of  post-plume 
phase  activities  is  desired.  States  may 
negotiate  the  evaluation  of  this  activity 
as  part  of  their  six-year  agreement  (See 
Action  D).  FEMA  will  evaluate  all  other 
Evaluation  Areas  at  least  once  per  six- 
year  exercise  cycle  at  those 
organizations  with  responsibility  As 
determined  by  the  organization's  plans 
and  procedures.  Each  State,  tribal,  and/ 
or  local  entity  with  multiple  sites  within 
its  boundaries  shall  be  evaluated  at  one 
site  on  a  rotational  basis  according  to 
the  frequency  indicated  in  Table  1. 


When  not  fully  participating  in  an 
exercise  at  a  site,  the  responsible 
organizations  shall  partially  participate 
-in  exercises  to  support  the  full 
participation  of  appropriate 
governments.  Table  1  indicates  the 
recommended  frequency  for  evaluation. 

Introduction  to  Recommendations  1.3, 
1.4.  and  1.5 

Stakeholders  indicated  a  desire  for 
more  flexibiUty  for  out-of-sequence 
demonstrations  and  the  opportunity  for 
direct  feedback  to  exercise  participants. 
They  also  sought  the  opportunity  to 
correct  issues  during  the  demonstration 
for  a  more  positive  learning  experience 
for  participants.  It  is  possible  to  perform 
nimierous  exercise  evaluations  out  of 
sequence  bom  the  biennial  exercises. 
Out-of-sequence  demonstrations  may  be 
scheduled  during  the  non-exercise  year, 
at  other  times  during  the  exercise  year, 
and/or  on  another  day  during  the 
exercise  week. 

Recommendation  1.3:  Negotiate  Use  of 
Out-of-Sequence  Demonstrations 

The  SRSC  recommends  that  FEMA 
and  State,  tribal,  and  local  governments 
negotiate  the  use  of  out-of-sequence 
demonstrations  of  Evaluation  Areas 
(within  the  specified  evaluation 
frequency)  as  specified  in  Table  1. 

Recommendation  1.4;  Give  Direct 
Feedback 

The  SRSC  recommends  that  Federal 
evaluators  give  direct  feedback  to 
exercise  participants  immediately 
following  the  exercise.  These  out- 
briefings  should  not  attempt  to  detail 
the  seriousness  of  any  inadequacies 
observed,  but  should  allow  the 
evaluators  to  give  positive  feedback  and 
to  make  general  recommendations  for 
improvement. 


Recommendation  1.5:  Correct  Issues 
Immediately 

The  SRSC  recommends  that 
immediate  correction  of  issues 
identified  be  allowed  diuing  out-of- 
sequence  activities,  since  most,  if  not 
all,  would  be  conducted  as  drills  or 
tabletop  activities.  For  example,  if 
inappropriate  monitoring  techniques 
were  demonstrated,  a  State,  tribal,  or 
local  trainer,  in  conjimction  with  the 
evaluator,  could  provide  instruction  on 
proper  monitoring  and  then  allow  for 
immediate  re-demonstration.  The  issue 
would  be  documented,  if  appropriate,  as 
an  Area  Requiring  Corrective  Action 
(ARCA),  with  a  statement  dociunenting 
the  completion  of  the  corrective  action. 
However,  attempting  immediate 
correction  during  an  integrated  exercise 
is  not  recommended  as  it  may  be 
disruptive  and  may  possibly  affect  other 
Evaluation  Areas. 

Introduction  to  Recommendation  1.6 

At  the  present  time,  FEMA-REP-14 
and  -15  indicate  that  demonstration  of 
objectives  32  and  33,  unannoimced  and 
ofT-hoius  exercises  and  drills,  may  be 
satisfied  by  a  res^nse  to  an  actual 
emergency.  Stakeholders  requested  that 
the  granting  of  credit  for  other  exercise 
objectives  be  considered. 

Recommendation  1.6:  Expand  the  Use  of 
Oedit 

The  SRSC  recommends  that  FEMA 
Regional  Directora  be  delegated  the 
authority  to  approve  the  expanded  use 
of  credit  for  those  Evaluation  Area  sub- 
elements  identified  in  Table  1. 
Stakeholders  will  develop  specific 
criteria  for  the  approval  of  credit  for 
actual  events  and/or  other  exercises 
during  the  implementation  phase.  Staff 
Assistance  Visits  may  also  be  used  to 
prepare  documentation  for  granting  of 
exercise  credit  by  the  Regional  Director, 
as  specified  in  Table  1. 


Table  1.— Federal  Evaluation  Process  Matrix 


Evaluation  area 


A.  Emergency  Operations  Management  

Mobilization  of  Response  Personnel 

Facilities  

Direction  and  Control  .". 

Communications  Equipment :. 

Equipment  and  Supplies  to  Support  Operations 

B.  Protective  Action  Decision  Making  „ — : 

Radiological  Exposure  Control  

Development  of  Dose  Projections  and  Protective  Action  Rec- 
ommendations and  Decisions. 

Consideration  tor  ttie  Protection  of  Special  Populations 

Determination  of  Traffic  and  Access  Control 


Consolidate 


1.2.3.4,5,14,17,30 


5.  7.  9, 14, 15.  16.  17.  26. 28 


Frequency 


Every  Exercise 
Onceif  new>  .. 
Every  Exercise 
Once  it  new'  .. 
Every  Exercise 

Every  Exercise 
Every  Exercise 

Every  Exercise 
Every  Exercise 


Out-of- 
sequence  of 
exercise 
scenario 


No. 

Ho. 

No. 

Yes. 

Yes. 

Yes. 
No. 

No. 
No. 
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Table  1.— Federal  Evaluation  Process  Matrix— Continued 


Evaluation  area 


Dose  Projection  and  Decision-making  for  ttie  Ingestxxi  Expo- 

"^  sure  Pathway." 

Oedskxis  Concerning  Rek>catk>n,  Re-entry,  and  Return." 

C.  Protective  Actk>n  Implementatkm  

Emergency  Worker  Exposure  Control 

Imptementatk>n  of  Kl  Decision 

Actkxis  to  Limit  Exposure  of  Special  Populatkxis 

Establishment  of  Traffic  and  Access  Controt.)* 

Impiementatx)n  of  Ingestnn  Pathway  Decisk>ns 

Imjalementation  of  Rekxatton,  Re-entry,  and  Return  decisk)ns 

D.  FieW  Measurement  and  Analysis 

Ambient  Radiatkm  Monitoring 


Aiftx>me  Radk)kxline  and  Particulate  Activity  Monitoring  

CoOectmn  and  Analysis  of  Environmental  Samples „.. 

E.  Emergency  Notiftaatton  and  Put>lk;  Information 

Activatx>n  of  the  Prompt  Alert  and  Notifnalxxi  System.* 
Activatkxi  of  the  Prompt  Alert  and  Notificatkm  System  (Fast 

Breaking). 

Devetopment  of  Emergency  lnsiructk)ns 

Proviskxi  of  informatton  to  the  media 

Establishment  of  a  Public  Inquiry  System 

F.  Support  Operattons/FactKties  

Monitoring,  Deoontaminatkxi  and  Registration  of  Evacuees 

and  Emergency  Workers.'*' 
Monitoring  and  Decontamination  of  Vehicles  and  Equipment.'" 

Temporary  Care  of  Evacuees'^ 

Transportatkm  and  Treatment  of  Contaminated.  Injured,  and/or 

Exposed  IndivkKials. 


ConsoMate 


5.  14.  15.  16.  17. 27.  29 


6.  8.  24.  25 


10.11.12.13 


18.  19.  20.  21.  22 


Frequency 


Once  inSyrs 
Once  in6yrs 


Every  Exercise 

Once  in  6  yrs  

Once  in  6  yrs."* 

1  per  Organizaton  per  exer- 
cise. 

Once  in  6  yrs  __ 

Once  in  6  yrs  


Every  Full  Partkapatnn  Exer- 
cise. 

Every  Fun  Partwipatkxi 

Once  in  6  yrs  „.. 

Every  exercise  

Separate  Drill  once  in  6  yrs 


Every  exercise 
Every  exercise 
Every  exercise 

Once  in  6  yrs  .. 

Once  in  6  yrs  .. 
Once  in  6  yrs  .. 
Every  2  years .. 


Out-of- 

sequenoeof 

exercise 

scenario 


No. 

No. 

Yes. 
Yes. 
Yes. 

Yes. 


No. 
No. 

Yes. 

Yes. 
Yes. 

No. 
hto. 

No. 
No. 
No. 

Yes. 

Yes. 
Yes. 
Yes. 


■  WiN  be  evaluated  if  new  or  changed  substantially. 

"The  pkime  phase  and  the  post-plume  phase  (ingestxxi.  rehxatkxi,  re-entry  and  return)  can  be  demonstrated  separately. 
«'  AU  facilities  must  be  evakjated  onoe  during  the  six-year  exercise  cyde. 
*«  Physical  deptoyment  of  resources  is  not  necessary. 

« This  sub-element  does  not  address  the  "last-breaking"  scenario  and  the  15-minute  requirement. 

""  Facilities  managed  by  the  American  Red  Cross  will  be  evaluated  once  when  designated  or  when  substantial  changes  occur,  all  other  fadii- 
ties  must  be  evaluated  once  in  the  six-year  exercise  cyde. 


Action  B.  Increase  Flexibility  in  Exercise 
Scenarios 

■  Introduction  to  Recommendation  1.7 

Stakeholders  expressed  concern  that 
exercise  scenarios  were  not  realistic  and 
did  not  offer  sufficient  flexibility  for 
making  the  exercise  a  useful  training 
activity.  Currently,  the  scenario  for  a 
simulated  nuclear  power  plant  accident 
is  developed  jointly  by  the  State  and  the 
licensee  and  is  submitted  to  the 
Regional  offices  of  NRC  and  FEMA  for 
review.  The  FEMA  RAC  Chairperson 
reviews  the  scenario  to  confirm  that  the 
source  term  and  scenario  events  are 
adequate  to  drive  the  agreed-upon 
exercise  objectives. 

Recommendation  1.7:  Implement  New 
Options 

The  SRSC  recommends  that  the 
following  options  be  implemented  in 
the  development  of  exercise  scenarios: 

a.  States  may  demonstrate  their  post- 
plume  phase  capabilities  more 
frequently  than  once  every  six  years. 


Demonstration  criteria  for  this  option 
would  be  developed  during  negotiations 
for  the  "Six- Year  Agreement"  (see 
Action  D). 

b.  Mini-scenarios  may  be  developed 
to  support  the  increased  participation  of 
local  responders. 

c.  Exercises  may  begin  at  any  of  the 
four  emergency  classification  levels 
(ECL)  and/or  an  ECL  may  be  skipped  to 
reflect  a  fast-breaking  event. 

d.  The  plume  and  post-plume  phases 
of  the  exercise  may  he  separated  by  days 
or  months. 

e.  State,  tribal,  and  local  governments 
may  provide  a  "Trusted  Agent"  to 
enhance  development  of  the  scenario 
and  extent-of-play.  A  Trusted  Agent  is 

a  staff  member  involved  in  exercise 
planning  but  not  a  member  of  the 
response  team. 

Action  C.  Annual  Letter  of  Certification 

Introduction  to  Recommendations  1.8, 
1.9,  and  1.10 

The  Annual  Letter  of  Certification 
(ALC),  submitted  by  the  governor  or  the 


governor's  designee,  is  a  tool  for  State, 
tribal,  and  local  governments  to 
document  perio«lic  requirements  that 
are  used  to  confirm  reasonable 
assmance.  Currently,  regional  offices  are 
not  requiring  the  submittal  of  consistent 
information  across  the  country.  On  the 
basis  of  guidance  contained  in  Guidance 
Memorandum  PR-1,  the  following 
documentation  is  requested: 

•  Public  Education  and  Information. 

•  Emergency  Facilities  and 
Equipment. 

•  Exercises. 

•  Drills. 

•  Radiological  Emergency  Response 
Training. 

•  Updates  of  Plans  and  Letters  of 
Agreement. 

•  Alert  and  Notification. 

Under  the  SRSC's  recommendations, 
the  ALC  would  become  a  critical 
component  of  a  three-part 
comprehensive  assessment  process  to 
confirm  reasonable  assurance.  The  ALC. 
in  combination  with  the  results  of 
Federally  evaluated  exercises  and  Staff 
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Assistance  Visits,  would  be  the  basis  for 
the  reasonable  assurance  finding. 
Documentation  would  be  submitted 
with  the  ALC  or  provided  for  review 
during  a  regularly  scheduled  Staff 
Assistance  Visit. 

Recommendation  1.8:  Revise  ALC- 
related  Regulations 

The  SRSC  recommends  that  the 
importance  of  the  ALC  be  emphasized 
by  addressing  it  in  a  revision  to  the 
regulations. 

Recommendation  1.9:  Revise  ALC 
Submittal  Requirements 

The  SRSC  recommends  the  revision  of 
ALC  submittal  requirements  to  support 
program  changes.  These  requirements 
would  be  used  for  the  review  and 
approval  of  the  ALC  and  would  be 
consistently  administered  by  all 
Regions. 

Recommendation  1.10:  Verify  ALC 
Dociunentation 

The  SRSC  recommends  that  ALC 
doounentation  on  file  be  verified  during 
Staff  Assistance  Visits. 

Action  D.  Provide  Additional 
Approaches  That  Can  Be  Used  in 
Conjunction  With  a  Streamlined 
Program  To  Demonstrate  and  Confirm 
Reasonable  Assurance 

Introduction  to  Recommendation  1.11 

Stakeholders  requested  a  flexible 
approach  for  determining  reasonable 
assurance.  Stakeholders  perceive  that 
FEMA's  confirmation  of  reasonable 
assurance  is  currently  based  primarily 
on  the  biennial  exercise  evaluation.  The 
SRSC  proposes  that  FEMA  revise  the 
process  by  which  the  adequacy  of  offsite 
emergency  preparedness  is 
demonstrated  and  confirmed.  FEMA 
would  continue  to  provide  reasonable 
assiuance  to  the  NRC  on  a  biennial 
basis.  The  finding  of  reasonable 
assurance  would  be  a  three-part 
comprehensive  assessment  process 
consisting  of  the  ALC  in  combination 
with  the  results  of  federally  evaluated 
exercises  and  Stafi'  Assistance  Visits. 
The  documentation  submitted  in  the 
ALC  may  be  verified  during  regularly 
scheduled  site  visits. 

FEMA's  process  for  review  and 
approval  of  State,  tribal,  and  local 
emergency  plans  and  preparedness  at 
commercial  nuclear  power  plants 
should  also  be  improved.  FEMA 
regulation  44  CFR  Part  350  establishes 
pohcy  and  procedures  to  be  utilized  in 
the  review,  evaluation,  and  approval  of 
State,  tribal,  and  local  governments' 
emergency  plans  and  procedures. 
Currently,  those  sites  that  do  not  have 
a  formal  "350"  approval,  have  been 


granted  interim  approval.  The  formal 
350  approval  process  should  be 
accelerated  on  the  basis  of  demonstrated 
capability  by  State,  tribal,  and  local 
organizations.  A  formal  350  approval 
will  be  required  to  take  full  advantage 
of  the  recommended  program 
enhancements.  Those  sites  without  a 
formal  350  approval  will  be  required  to 
participate  in  an  exercise  biennially. 

Full  implementation  of  this 
recommendation  will  require  a  change 
to  both  NRC  and  FEMA  regulations.  The 
regulations  currently  require  that  an 
exercise  of  the  offsite  plans  at  each  site 
be  conducted  biennially. 
Recommendation  1.11  (the  six-year 
cycle)  gives  a  State  the  option  of 
foregoing  the  third  biennial  exercise; 
therefore,  a  rule  change  will  be  needed 
to  accomplish  the  recommendation. 

Recommendation  1.11:  Negotiate  Six- 
Year  Agreements 

The  SRSC  recommends  that  FEMA 
negotiate  with  affected  State,  tribal,  and 
local  governments  a  six-year  agreement 
for  each  site.  These  six-year  agreements 
would  identify  all  items  to  be  completed 
by  State,  tribal,  and  local  govenmients 
for  the  biennial  confirmation  of 
reasonable  assurance.  Agreements 
would  be  reviewed  annually  to  reflect 
necessary  changes.  Successful 
completion  of  agreed-upon  activities 
would  result  in  the  recommendation  of 
a  positive  reasonable  assiirance  finding. 
The  FEMA  Regional  Director  would 
issue  the  finding  to  the  NRC  Regional 
Administrator. 

Government  entities  with  formal  350 
approval  may  choose  to  conduct  and 
participate  in  an  exercise  three  times 
during  the  six-year  cycle  or  to 
participate  in  anexercise  twice  and,  in 
lieu  of  a  third  exercise,  negotiate  the 
following  alternatives  with  FEMA 
during  development  of  the  proposed 
six-year  agreement: 

a.  Evaluated  Integrated  Radiological 
Focus  Drills — Included  are  dose 
assessment,  radiological  field 
monitoring,  evacuee  and  emergency 
worker  monitoring  and 
decontamination,  radiological  exposure 
control,  and  radiological  laboratories. 

b.  Evaluated  Drills — Involved  are  a 
combination  of  some  of  the  Evaluation 
Areas  of  the  offsite  emergency  response 
capabilities.  The  Evaluation  Areas  of 
emergency  response  include  activities 
such  as  Emergency  Operations 
Management,  Protective  Action 
Decision-making,  Protective  Action 
Implementation,  Field  Measurement 
and  Analysis,  Emergency  Notification 
and  Public  Information,  and  Support 
Operations/Facilities.  Not  all  offsite 
facilities  would  need  to  participate  in 


these  drills.  State,  tribal,  and  local 
responders  would  have  the  opportunity 
to  consider  emergency  response 
strategies,  to  provide  supervised 
instruction,  and  to  focus  on  training 
objectives. 

c.  Evaluated  Post-Plume  Only 
Exercise — This  exercise  may  be 
conducted  as  a  tabletop  activity. 

d.  State  Assessment — This  option 
would  be  permitted  for  those 
jurisdictions  below  the  State  level.  State 
personnel  would  not  evaluate  response 
organizations  for  which  they  have  direct 
program  responsibility.  Areas  for  which 
State  Assessment  may  be  performed  are 
schools,  congregate  care,  special 
populations,  training,  and  noti- 
radiological  drills.  Results  of  all  State 
Assessments  would  be  doctunented  in 
the  ALC  and  would  be  available  during 
Staff  Assistance  Visits. 

e.  FEMA  Verification  and  Program 
Reviews — ^This  may  be  done  through 
Staff  Assistance  Visits. 

Post-plume  phase  response  must  be 
evaluated  once  within  the  six-year 
exercise  cycle.  Each  government  entity 
Mfith  multiple  sites  within  its 
boundaries  will  rotate  its  full- 
participation  exercises  to  ensure  that  all 
sites  fully  participate  over  a  given 
period  (the  length  of  this  period  will 
depend  on  the  number  of  sites  in  the 
government  entity).  When  not  fully 
participating  in  an  exercise  at  a  site,  the 
government  entity  shall  partially 
participate  in  exercises  to  support  the 
full  participation  of  appropriate  local 
governments. 

During  the  option  year,  governments 
will  demonstrate  correction  of 
previously  identified  ARCAs  in 
scheduled  drills  or  through  separate 
Staff  Assistance  Visits. 

Recommendation  1.12:  Conduct  Staff 
Assistance  Visits 

The  SRSC  recommends  that  FEMA 
REP  personnel  conduct  Staff  Assistance 
Visits  to: 

•  Review  documentation  of  activities 
to  verify  capabilities  for  those  exercise 
Evaluation  Areas  that  can  be  determined 
by  site  visits  as  negotiated.  This  will 
include  facility  and  equipment 
inspections.  For  example,  several  of  the 
objectives  require  verification  that 
appropriate  equipment  is  available  for 
emergency  workers.  The  use  of 
Potassiimi  Iodide  (Objective  14)  requires 
the  evaluator  to  confirm  that  sufficient 
doses  exist  to  be  given  to  all  emergency 
workers  and  institutionalized 
individuals.  In  addition,  monitoring 
equipment  and  dosimetry  operation/ 
maintenance  verification  is  required  on 
a  regular  basis  (Objectives  5, 14, 16, 17, 
18,  22,  24,  and  25).  Specific  areas  in 


which  site  visits  would  apply  are 
contained  in  Table  1. 

Assist  responders  with  the 
development  and  submission  of 
applications  for  credit  for  response  to 
emergencies  and  participation  in  non- 
REP  exercises.  All  applications  would 
be  submitted  to  the  FEMA  Regional 
Director  for  approval. 

•  Attend  exercise  and  drill  training 
activities  for  informal  comments  and 
suggestions. 

•  Participate  in  State,  tribal,  and  local 
emergency  training. 

•  Review  information  and  other 
docimientation  to  verify  ALC 
submissions. 

Action  E.  Revise  REP  Policy  and 
Guidance  To  Support  a  Streamlined 
Program 

Introduction  to  Recommendations  1.13, 
1.14, 1.15,  and  1.16 

Many  commenters  noted  the  need  to 
update  FEMA  REP  policy  and  guidance 
to  include  numerous  changes  that  have 
occurred  since  the  documents  were 
published  and  to  resolve  inconsistencies 
with  other  guidance.  Some  commenters 
saw  a  need  to  revise  guidance  to 
recognize  the  evolution  of  emergency 
management  since  program  inception. 

Some  examples  of  changes  that  are 
required  are  an  update  to  reflect  the 
Emergency  Alert  System  (EAS)  and  the 
use  of  "Special  News  Broadcasts"  and 
an  update  to  ensure  consistency  with 
the  oirrent  EPA-400  "Manual  of 
Protective  Action  Guides." 

The  SRSC  has  compiled  a  list  of 
existing  FEMA  policy  and  guidance  in 
Appendix  1. 

Recommendation  1.13:  Develop  a  REP 
Program  Handbook 

The  SRSC  recommends  that 
regulations,  policy,  and  guidance 
governing  administration  of  the  REP 
Program  be  reviewed  and  that  current 
operative  guidance  be  identified.  This 
operative  guidance  would  be  reviewed, 
revised,  and  updated.  The  revised 
material  would  form  the  basis  for  the 
development  of  a  REP  Program 
Handbook.  Related  technical  manuals 
would  be  catalogued  and  referenced 
appropriately. 

Recommendation  1.14:  Revise  NUREG- 
0654/FEMA-REP-l 

The  SRSC  recommends  that  NUREG- 
0654/FEMA-REP-l,  Rev.l,  be  revised  to 
reflect  current  technical  standards  and 
practices  in  emergency  managemmt. 
The  FEMA/NRC  MOU  would  also  be 
updated  appropriately  to  reflect 
changes. 


Recommendation  1.15:  Review 

Guidance  Annually 

The  SRSG  recommends  that  FEMA 
Headquarters,  in  conjunction  with  the 
RAC  AC  and  other  Stakeholders,  review 
all  REP  Program  guidance,  at  least 
annually,  and  incorporate  appropriate 
changes.  Program  guidance  will  no 
longer  be  issued  through  memoranda, 
but  as  changes  to  the  REP  Program 
Handbook. 

Recommendation  1.16:  Post  Guidance 
on  the  REP  Home  Page 

The  SRSC  recommends  that  all  REP 
Program  guidance  be  posted  on  the  REP 
Home  Page. 

Recommendation  2:  Increase  Federal 
Participation  in  REP  Exercises 

Issue 

Stakeholders  have  consistently 
recognized  the  significant  role  of  the 
Federal  Government  in  preparing  for 
and  responding  to  radiological 
emergencies  and  the  importance  of 
Federal  participation  to  assiire  that  all 
partners  receive  the  needed  experience 
of  operating  as  a  team.  Comments 
submitted  during  the  Strategic  Review 
process  indicated  a  concern  that, 
because  of  a  lack  of  resources  or  due  to 
other  priorities,  Federal  representatives 
are  not  adequately  fulfilling  their 
radiological  emergency  preparedness 
responsibilities. 

Background 

The  existing  infinstructure  for 
emergency  response  to  a  nuclear  power 
plant  accident  has  matured  since  the 
inception  of  the  REP  Program.  The 
regulations  and  guidance  assured  that  a 
coordinated  response  capability  evolved 
between  the  nuclear  power  plant 
operator  and  the  State  and  local 
organizations.  The  emergency  response 
capability  of  the  Federal  government 
developed  separately.  This  is 
satisfactory  for  the  early  hours  of  an 
emergency  response  since  State,  tribal, 
and  local  governments  serve  in  a  first 
lesponder  role  without  assistance  from 
the  Federal  government.  It  is  expected 
that  Federal  assistance  would  arrive 
later,  when  the  State;  tribal,  and  local 
organizations  would  be  strained  and 
additional  resources  needed.  Because 
the  level  of  sophistication  for  post- 
plume  phase  response  has  developed  at 
a  slower  rate  (since  post-plimie  phase  * 
exercises  are  required  less  frequently — 
every  six  years),  the  need  for  a 
coordinated  response  with  the  Federal 
government  was  not  recognized  in  the 
first  years  of  the  program.  After  the 
experience  of  three  or  four  post-plume 
phase  exercises,  the  States  have  realized 


there  is  a  missing  partner  in  many  of 
these  exercises — the  Federal 
Government.  The  Federal  response  will 
significantly  change  and  enhance  the 
response  of  the  State,  tribal,  local,  and 
operator  participants.  The  post-plume 
phase  exercises  that  are  now  being 
conducted  without  Federal  participation 
are  creating  an  inaccurate 
understanding  of  the  later  phases  of  an 
emergency.  Occasionally,  States  have 
requested  Federal  participation  in 
exercises  and  the  Federal  agencies  have 
accommodated  some  of  these  requests. 

Introduction  to  Recommendations  2.1, 
2.2,  2.3,  2.4.  2.5.  2.6,  and  2.7 

To  fully  carry  out  their  radiological 
responsibilities,  Federal  representatives 
need  to  be  involved  in  both 
preparedness  and  response  functions.  In 
addition  to  evaluating  exercises,  they 
should  be  reviewing  plans,  conducting 
training,  and  developing  and 
participating  in  various  exercises.  To  do 
this  more  effectively,  there  should  be  e 
Federal  entity  that  plays  a  stronger  role 
in  guaranteeing  that  Federal  agencies 
fulfill  their  radiological  responsibilities. 

One  of  the  problems  identified  was 
the  confusion  about  the  various 
response  plans  involved.  The  Federal 
Radiological  Emergency  Response  Plan 
(FRERP)  was  drafted  at  the  direction  of 
Congress  after  the  Three  Mile  Island 
accident  and  was  finalized  in  1985.  In 
1992,  FEMA  revised  its  emergency 
response  policy  and  issued  the  Federal 
Response  Plan  (FRP)  as  an  "all  hazards" 
plan.  With  the  publication  of  the  new 
plan  came  questions  regarding  which 
plan  FEMA  intended  to  use  to  respond 
to  radiological  emergencies.  FEMA 
indicated  that  the  FRP  was  its  stainlard 
method  of  response  and  FEMA 
committed  to  prepare  an  annex  to  the 
FRP  that  would  explain  how  the  two 
plans  would  be  used  simultaneously.  A 
revision  to  the  FRERP  was  published  in 
1996  that  mentioned  the  relationship 
when  both  plans  were  being  used  at  the 
same  time,  but  the  details  were  again 
left  to  be  outlined  in  an  aimex  to  the 
FRP.  To  date,  this  annex  has  not  been 
developed. 

One  of  the  reasons  given  by  Federal 
agencies  for  not  performing  all  of  their 
radiological  functions  is  the  competing 
demands  placed  on  them  due  to  their 
membership  in  other  Federal  response 
committees.  On  the  national  level  the 
primary  groups  are  the  National 
Response  Team,  the  Catastrophic 
Disaster  Response  Group,  the 
Emergency  Support  Function  Leaders 
Group,  and  the  FRPCC.  On  the  Regional 
level  the  primary  groups  are  the 
Regional  Assistance  Committees,  the 
Regional  Interagency  Steering 
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Committees,  and  the  Regional  Response 
Teams.  The  resource  commitment  for 
some  Federal  agencies  could  be  even 
greater  for  agencies  that  have  fewer  than 
10  Federal  Regions  or  for  those  without 
a  regional  structure. 

Comments  reflected  frustration,  the    . 
lack  of  responsiveness  to  specific 
requests,  and  the  insufficient  technical 
capability  within  FEMA.  Stakeholders 
felt  that  Uiis  resulted  in  an  overreliance 
on  contractor  support  to  develop 
guidance.  Some  of  this  guidance 
appeared  to  be  arbitrary  and 
inconsistently  applied  in  the  FEMA 
Regions.  The  15  member  agencies  of  the 
FRPCC  have  sufficient  capability  to 
address  technical  issues  in  the  REP 
Program.  FEMA  can  take  advantage  of 
that  capability  and  depend  on  the 
support  of  the  FRPCC  for  response  to 
technical  requests. 

The  biggest  obstacle  to  increased 
Federal  participation,  including  RAC 
support,  is  insufficient  resources.  The 
appropriate  management  level  of  each 
affected  agency  (FEMA,  Department  of 
Energy,  NRC,  Environmental  Protection 
Agency,  U.S.  Department  of  Agriculture, 
Department  of  Health  and  Human 
Services,  Department  of  the  Interior, 
Department  of  Transportation, 
Department  of  Defense,  etc.)  must  agree 
to  make  this  a  priority  and  must  ensure 
that  internal  procedures  are  developed 
to  support  increased  participation.  To 
create  a  true  partnership.  Federal 
agencies  should  regularly  participate  in 
post  plume  phase  exercises  to  develop 
an  integrated  response. 

Recommendation  2.1:  Have  fEMA  Take 
the  Lead  Role 

The  SRSC  recommends  that  FEMA 
take  the  lead  role  in  planning  and 
coordinating  Federal  agency 
participation  in  federally  evaluated 
post-plimie  phase  exercises.  FEMA 
should  meet  with  State,  tribal,  and  local 
governments  to  identify  those 
opportunities  in  which  substantial 
Federal  involvement  is  requested. 
FEMA  should  share  this  information 
with  the  other  Federal  agencies  and 
help  facilitate  their  involvement. 

Furthermore,  FEMA  should 
coordinate  the  development  of  a 
comprehensive  exercise  schedule  for 
full  participation  of  Federal  resources. 

Recommendation  2.2:  Complete  the 
Radiological  Incident  Annex 

The  SRSC  recommends  that  FEMA 
complete  the  development  and 
incorporation  of  the  Radiological 
Incident  Annex  to  the  FRP,  to  be 
followed  by  training  or  briefing  of  the 
Federal  agencies  in  Headquarters  and 
the  Regions. 
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Recommendation  2.3:  Establish  an 
Interagency  Taskforce 

The  SRSC  recommends  that  an 
interagency  task  force  be  established  to 
review  the  charters  of  the  various 
response  committees  to  determine  if 
they  can  be  streamlined  or  combined  for 
efficiency  and  effectiveness  in 
accordance  with  the  National 
Performance  Review.  This  may  enable 
agencies  to  participate  more  extensively 
in  Federal  response  planning  and 
preparedness  activities.  This  could  also 
eliminate  duplicate  projects  being 
conducted  by  separate  planning  groups 
and  would  enhance  the  understanding 
of  other  response  plans  among  Federal 
responders. 

Recommendation  2.4:  Identify 
Additional  Resources 

The  SRSC  recommends  that  the 
FRPCC  agencies  identify  additional 
resoiirces  to  participate  in  a 
comprehensive  exercise  process  tuid 
provide  the  resources  necessary  to 
coordinate  and  implement  Federal 
participation  in  radiological 
preparedness  and  response  activities. 

Recommendation  2.5:  Reinforce  the 
FRPCC's  Role 

The  SRSC  recommends  the 
reinforcement  of  the  FRPCC's  role  in 
developing  REP  policy.  A  protocol, 
developed  by  FEMA,  to  refer  technical 
questions  to  the  FRPCC  and  its 
Subcommittees  for  resolution  would 
serve  as  the  vehicle  for  policy 
coordination.  Issues  emerging  from 
exercise  evaluations  and  plan  reviews 
would  be  included  in  the  protocol 
hierarchy. 

Recommendation  J.  6i  Revise  Training 
Courses 

The  SRSC  recommends  the  conduct  of 
a  review  and  revision  of  the  training 
courses  sponsored  by  the  FRPCC 
agencies  for  radiological  preparedness 
and  response.  The  level  of  experience  in 
the  States;  new  concepts  in  radiological 
response;  and  the  response  partnership 
of  the  facility,  State,  tribal,  local,  and 
Federal  organizations,  must  be  reflected 
in  revised  course  material. 

Recommendation  2-7:  Facilitate 
Communications 

The  SRSC  recommends  that  a  REP- 
funded  position  be  established  in 
FEMA's  Response  and  Recovery 
Directorate  in  order  to  facilitate 
communications  between  REP 
preparedness  and  response  entities  and 
to  coordinate  Federal  response  play  in 
REP  exercises. 


Recommendation  3:  Use  State,  Tribal, 
and  Local  Personnel  as  Federal 
Evaluators 

Issue 

Stakeholders  indicated  a  desire  to  use 
State,  tribal,  and  local  personnel  to 
augment  FEMA's  REP  exercise 
evaluation  teams.  They  felt  that  these 
employees  would  provide  an 
experienced  cadre  that  would  result  in 
an  improved  evaluation  process  and  a 
reduction  in  exercise  costs. 


Eackground 

At  least  five  years  ago,  the  National 
Emergency  Management  Association 
(NEMA)  discussed  the  use  of  State 
personnel  to  augment  FEMA's  REP 
exercise  evaluation  teams.  A  Focus 
Group  explored  this  issue  again  during 
the  Kansas  City  Stakeholders  Meeting  in 
September  1997.  Most  of  the  basic 
concepts  were  introduced  by  the  State 
participants  who  attended. 

The  first  legal  opinion  on  the  subject 
was  offered  in  a  July  26, 1993, 
memorandum.-which  stated  that  FEMA 
lacked  the  authority  to  accept  the  gift  of 
services  and  cover  the  expenses  of  State 
personnel  as  evaluators.  On  the  basis  of 
Stafford  Act  Amendments,  a  second 
legal  opinion,  which  allowed  the 
limited  use  of  and  compensation  for 
State  evaluators.  was  offered  on  April 
29, 1996. 

Based  on  a  preliminary  review  of  the 
concept,  FEMA's  Office  of  General 
Counsel  (OGC)  saw  no  substantial  legal 
problems  with  the  use  of  State,  tribal, 
and  local  personnel  as  evaluators. 
Further  legal  precedent  is  also  found  in 
both  the  Chemical  Stockpile  Emergency 
Preparedness  Program  (CSEPP)  and  the 
Url»n  Search  and  Rescue  (USAR) 
Program. 

Introduction  to  Recommendations  3.1, 
3.2.  and  3.3 

The  use  of  State,  tribal,  and  local 
personnel  as  FEMA  evaluators  could 
result  in  an  overall  cost  benefit  to  the 
program.  Such  use  would  also  improve 
partnership  between  FEMA  and  the 
State,  tribal,  and  local  governments.  The 
non-Federal  evaluator  receives  a 
different  perspective  on  how  another 
jurisdiction  in  a  similar  situation 
operates  and  a  better  understanding  of 
the  evaluation  process. 

Recommendation  3. 1 :  Establish 
Conditions 

The  SRSC  reconunends  that  FEMA 
adopt  the  use  of  State,  tribal,  and  local 
government  personnel  as  evaluators 
imder  the  following  conditions: 


•  State,  tribal,  and  local  personnel 
would  serve  as  evaluators  outside  their 
own  jurisdictions. 

•  FEMA  is  responsible  for  managing 
the  evaluation  team  and  paying 
invitational  travel  expenses.  FEMA 
would  make  a  written  request  for 
evaluators.  FEMA's  commitment  would 
include  all  pre-determined 
transportation  costs  (air,  private  vehicle, 
rental  car,  parking,  airport  shuttle,  etc.) 
and  per  diem  expenses  as  stated  in  the 
individual  invitational  travel  letter 
issued  for  each  specific  assignment. 

•  The  State,  tnbal,  and  local 
governments  agree  to  maintain  the  costs 
of  the  employee's  compensation 
package  to  include  liability  coverage 
(paid  staff  only,  i.e.,  no  volunteers). 

•  Stete  and  tribal  governments  would 
maintain  a  "Qualified  and  Available 
List"  of  evaluators. 

•  FEMA  Regions  would  budget  for 
expenses  involved  in  use  of  State,  tribal, 
and  local  evaluators.  FEMA 
Headquarters  would  approve  and 
transfer  these  funds. 

Recommendation  3.2:  Develop  an  MOU 

The  SRSC  recommends  that  an  MOU 
be  developed  between  FEMA  and  the 
State,  tribal,  and  local  governments  that 
addresses  the  relationship  between 
FEMA  and  non-Federal  evaluators. 

Recommendation  3.3:  Develop 
Qualification  Standards 

The  SRSC  recommends  that  the  RAC 
AC  develop  non-Federal  evaluator 
Qualification  Standards.  Evaluators 
would  be  subject  to  performance 
reviews  after  completing  each  exercise. 

Reconunendation  4:  Include  Native 
American  Tribal  Nations  in  the  REP 
Preparedness  Process 

Issue 

Stakeholders  expressed  concern  that 
Native  American  tribal  nations  were  not 
appropriately  recognized  as  separate 
and  sovereign  entities  within  the  REP 
Program. 

Eackground 

On  April  29, 1994,  President  Clinton 
issued  a  memorandimi  to  the  heads  of 
executive  departments  outlining  the 
principles  that  executive  departments 
and  agencies,  including  every 
component  bureau  and  office,  were  to 
follow  in  their  interactions  with  Native 
American  tribal  governments.  The 
President  pointed  out  that  "The  United 
States  Government  has  a  unique  legal 
relationship  with  Native  American 
tribal  governments  as  set  forth  in  the 
Constitution  of  the  United  States, ' 
treaties,  statutes,  and  court  decisions. 
As  executive  departments  and  agencies 


undertake  activities  affecting  Native 
American  tribal  rights  or  trust  resources, 
such  activities  must  be  implemented  in 
a  knowledgeable,  sensitive  manner 
respectful  of  tribal  sovereignty." 

Introduction  to  Recommendations  4.1, 
4.2.  4.3.  and  4.4 

On  June  24, 1997,  FEMA  Director  Witt 
presented  the  draft  Agency  policy  on 
American  Indian  and  Alaska  Natives  to 
tribal  leaders  on  the  Standing  Rock 
Sioux  Reservation.  Follovtdng  that 
historic  meeting,  letters  were  sent  to 
leaders  of  all  Federally  recognized 
tribes.  State  governors.  State  emergency 
management  directors,  and  national 
constituency  and  official  organizations 
requesting  their  review  and  comments 
on  the  draft  policy.  On  November  17, 
1997,  FEMA  published  the  policy  in  the 
Federal  Register  for  public  comment. 
On  February  17, 1998,  FEMA  published 
another  Federal  Register  notice 
extending  the  comment  period  until 
March  15, 1998.  Subsequently,  an 
announcement  of  the  Agency's 
consultation  sessions  on  the  draft  policy 
was  published  in  the  Federal  Register 
on  March  6, 1998.  Six  officially 
annoimced  sessions  and  three 
additional  forums  were  organized  by  the 
Regional  offices  to  consult  with  and 
gather  input  on  the  policy  from  more 
than  100  tribal  leaders  and 
representatives. 

Recommendation  4. 1 :  Identify  Areas  for 
REP  Relationship 

The  SRSC  recommends  the  conduct  of 
a  review  of  the  FEMA  American  Indian 
and  Alaska  Native  Policy  to  identify 
areas  for  Federal  and  tribal  REP 
relationships  in  the  REP  Program. 

Recommendation  4.2:  Identify  tribes  in 
theEPZs 

The  SRSC  recommends  that  RAC 
Chairpersons,  in  coordination  with  the 
regional  tribal  liaison,  identify  all 
Federally  recognized  tribes  in  the  10- 
and  50-mile  EPZs  of  all  nuclear  power 
plant  sites  and  determine  how  EPZ 
States  and  coimties  currently  relate  with 
the  tribes. 

Recommendation  4.3:  Identify  Current 
Policies  and  Practices 

The  SRSC  recommends  that  FEMA 
coordinate  with  other  Federal  agencies, 
including  the  NRC  and  DOI,  to  identify 
ciurent  policies  and  practices  in 
govemment-to-govemment  relations. 

Recommendation  4.4:  Increase  Tribal 
Involvement 

The  SRSC  recommends  that  for  those 
Regions  with  tribes  in  their  EPZs,  RAC 
Chairpersons  and  representatives  from 


the  NRC  and  the  tribal  governments 
develop  an  approach  to  increase  tribal 
involvement  in  the  REP  Program. 

Reconunendation  5:  Enhance  the  REP 
Training  Program 

Issue 

Stakeholders  recommended  that  an 
evaluator  certification  program  be 
developed.  The  program  was  to  have  a 
very  structured,  formalized  approach  for 
the  identification  and  recruitment  of 
qualified  evaluators. 

Background 

Ciurent  evaluator  selection  depends— 
largely  upon  individual  evaluator 
qualifications  and  on  completion  of  the 
Emergency  Management  Institute  (EMI) 
REP  Exercise  Evaluation  course. 
Evaluators  must  be  FEMA  employees, 
FEMA  Regional  American  Red  Cross 
representatives,  FEMA  REP  contractors, 
or  employees  of  RAC  departments  or 
agencies.  The  Regions  usually  assign 
evaluators  with  existing  qualifications 
in  mihd.  The  EMI  REP  Exercise 
Evaluation  Course  is  the  only  formal 
training  required  for  REP  exercise 
evaluators. 

«  Until  1998,  instructional  staff 
comprised  the  EMI  course  manager  aind 
two  contract  instructors.  In  1998.  EMI 
eliminated  one  contract  instructor  in 
favor  of  using  two  regional  REP  staff. 
The  EMI  implemented  this  change  in 
order  to  have  the  students  taught  by 
FEMA  staff  involved  in  the  program  on 
a  daily  basis,  to  provide  a  growth 
opportunity  to  qualified  regional  REP 
staff,  and  to  decrease  costs. 

The  course  is  currently  taught  at  EMI 
twice  every  fiscal  year.  The  number  of 
students  in  a  class  is  limited  to  36. 
Twenty-five  slots  are  reserved  for 
Federal  evaluators  in  every  class;  the 
remainder  of  the  class  comprises  State, 
local,  or  utility  representatives.  In  the 
last  two  years  no  class  has  been 
completely  filled.  Enrollment  has 
declined  over  the  past  several  years 
because  of  market  saturaticm;  the  course 
was  conducted  in  the  Regions  and 
offsite  a  total  of  12  times  between  1992 
and  1994.  In  addition,  there  is  less  job 
tiimover. 

FEMA  staff  and  contractors  represent 
the  bulk  of  the  audience  in  the  REP 
Exercise  Evaluation  Course.  The  RAC 
agencies  are  less  well  represented.  The 
National  Emergency  Training  Center 
(NETC)  Admissions  Office  maintains  a 
database  of  participants  who 
successfully  complete  the  course. 

Informally,  some  Regions  require  new 
evaluators  to  attend  an  exercise  as 
observers  or  to  work  with  another  more 
experienced  evaluator  for  one  or  two 
exercises. 
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Introduction  to  Objectives  5.1.  5.2,  5.3, 
and  5.4 

The  current  4.5-day  EMI  course 
covers  the  role  of  the  evahiator  and  all 
33  exercise  objectives  with  several 
related  activities.  Course  material  is 
based  on  FEMA-MP-14  and  -15. 

The  following  statement  by  EMI 
summarizes  the  current  course: 

A  central  theme  of  the  course  is  to  evaluate 
performance  based  on  the  relevant  plan  and 
procedures.  All  deviations  are  to  be 
dociunented  and  reported  to  the  team  leader 
for  disposition.  The  evaluator  is  the  eyes  and 
ears  of  FEMA  and  should  not  ignore  what 
might,  at  first  glance,  appear  to  be 
unimportant  events.  Evaluators  should  not 
interfere  with  participants,  but  may  be 
required  to  ask  questions  at  appropriate 
(slow)  times  of  the  exercise.  There  should  be 
no  prompting  or  leading  by  evaluators. 
Course  participants  are  cautioned  to  be 
courteous,  tactful,  and  polite  during  the 
course  of  the  evaluation.  Furthermore,  they 
are  instructed  not  to  characterize  issues  at 
any  particular  level. 

A  video-based  tabletop  exercise  is 
used  in  which  the  participants  evaluate 
one  or  two  objectives.  The  completed 
checklists  and  narrative  summaries  are 
examined  with  each  student,  and  the 
instructors  make  suggestions  for  • 

improvement.  This  activity  takes  1.5 
days  to  complete. 

A  refresher  training  or  advanced 
training  course  is  not  available.  It  is 
generally  assumed  that  ongoing 
experience  evaluating  exercises  will 
keep  the  skills  fresh  and  that  the 
regional  REP  staff  will  apprise  the 
evaluators  of  changes  in  the  process. 
Other  REP  training  includes  the  REP 
Planning  Course  and  the  two  Accident 
Assessment  Courses.  Radiological 
training  cotirses  are  also  available  from 
other  Federal  agencies  and  private 
sources. 

A  common  training  program  for  all 
REP  evaluators  can  help  ensure 
consistent  application  of  program 
guidance  and  policy.  The  REP  Program 
Office  and  Regions  should  consider 
developing  a  REP  Program 
Administration  course  for  all  FEMA 
REP  staff.  This  course  would  give  an 
overview  of  the  revised  REP  Program, 
discuss  use  of  job  aids/procedures  for 
granting  exercise  credit,  negotiating 
extent  of  play  agreements,  ALC  review, 
and  other  aspects  of  the  post-Strategic 
Review  REP  Program.  The  SRSC 
believes  this  would  help  ensure 
program  consistency  and  provide  a 
formal  training  setting,  which  has 
advantages  over  on-the-job  training. 

Reconunendation  5. 1 :  Establish 
Qualification  Standards 

The  SRSC  recommends  that 
qualification  standards  be  established 


for  REP  exercise  evaluators,  in 
conjunction  with  the  standards  outlined 
in  Recommendation  3.3.  Before 
establishing  such  standards,  the 
required  knowledge,  skiUs,  and  abilities 
should  be  identified  and  an  enhanced 
training  curriculum  for  KHf  staff  and 
evaluators  should  be  developed. 
However,  die  establishment  of  a  formal 
certification  program  for  Federal 
evaluators  is  not  recommended. 

Recommendation  5.2:  Increase  Training 
Opportunities 

The  SRSC  recommends  that 
opportunities  for  FEMA  REP  staff  to 
teach  evaluator  training  be  increased. 

Recommendation  5.3:  Revise 
Radiological  Courses 

The  SRSC  recommends  that  current 
radiological  courses  be  revised  as 
required  by  the  outcomes  of  the  REP 
Strategic  Review,  and  that  REP  training 
course  development,  revision,  and 
delivery  be  included  in  the  REP  budget. 

Recommendation  5.4:  Develop  an 
Administration  Course 

The  SRSC  recommends  the 
development  of  a  REP  Program 
Administration  Course  for  all  FEMA 
REP  staff. 

Appendix  1 — Existing  Federal 
Emergency  Management  Agency 
Radiological  Emergency  Preparedness 
(REP)  Policy  and  Guidance 

Some  of  the  material  in  the  documents 
cited  is  out  of  date.  Where  possible,  this  has 
been  noted. 

There  also  may  be  some  redundancy  in  this 
list.  One  particular  document  may  provide 
more  detaH  than  another,  and,  thus,  is  listed. 

1.  FEMA-REP-Series  Documents 

"Criteria  for  Preparation  and  Evaluation  of 
Radiological  Emergency  Response  Plans  and~ 
Preparedness  in  Support  of  Nuclear  Power 
PlanU,"  U.S.  Nuclear  Regulatory  Commission 
and  Federal  Emergency  Management  Agency, 
NUREG-OB54/FEMA-REP-1,  Rev.  1, 
Washington  D.C.,  November  1980. 

"Criteria  for  Preparation  and  Evaluation  of 
Radiologic^  Emergency  Response  Plans  and 
Preparedness  in  Support  of  Nuclear  Power 
Plants— Criteria  for  Utility  Offsite  Plaiming 
and  Preparedness,  Final  Report,"  U.S. 
Nuclear  Regulatory  Commission  and  Federal 
Emergency  Management  Agency,  NUREG- 
0654/FEMA-REP-l,  Rev.  1,  Supp.  1, 
Washington  D.C.,  September  1988. 

Criteria  for  Preparation  and  Evaluation  of 
Radiological  Emergency  Response  Plans  and 
Preparedness  in  Support  of  Nuclear  Power 
Plants,  Criteria  for  Emergency  Planning  in  an 
Early  Site  Permit  Application,"  Draft  Report 
for  Comment,  U.S.  Nuclear  Regulatory 
Commission  and  Federal  Emergency 
Management  Agency,  NUREG-0654/FBMA- 
REP-1,  Rev.  1,  Supp.  2,  Washington  D.C., 
April  1996. 


"Criteria  for  Preparation  and  Evaluation  of 
Radiological  Emergency  Response  Plans  and 
Preparedness  in  Supp<»t  of  Nuclear  Power 
Plants — Criteria  for  Protective  Action 
Recommendations  for  Severe  Accidents," 
Draft  Reportfor  Interim  Use  and  Comment, 
U.S.  Nuclear  Regulatory  Commission  and 
Federal  Emergency  Management  Agency, 
NUREG-0654/FEMA-REP-l,  Rev.  1,  Supp.  3, 
Washington  D.C..  July  1996. 

"Guidance  on  Offeite  Emergency  Radiation 
Measiuement  Systems,  Phase  1 — Airborne 
Release."  FEMA-REP-2,  Rev.  2,  June  1990. 

"Guidance  for  Devel(^ing  State,  Tribal, 
and  Local  Radiological  Emergency  Response 
Planning  and  Preparedness  for 
Transportation  Accidents,"  FEMA-REP-5, 
Rev.  1,  June  1992. 

"Exercise  Evaluation  and  Simulation 
Facility  Evacuation  Events  Models:  Part  1 — 
PREDYN  Users  Guide,"  FEMA-REP-«,  April 
1984. 

"Exercise  Evaluation  and  Simulation 
Facility  Evacuation  Events  Model:  Part  II — 
Users  Manual,"  FEMA-REP-7,  April  1984. 

"Application  of  the  I-DYNEV  System  (To 
Compute  Estimates  of  Evacuation  Travel 
Time  at  Nuclear  Power  Stations),"  FEMA- 
REP-8,  December  1984. 

"Guide  for  the  Evaluation  of  Alert  and 
Notification  Systems  for  Nuclear  Power 
Plants,"  FEMA-REP-10,  November  1985. 

"Guidance  on  O^ite  Emergency  Radiation 
Measurement  Systems,  Phase  2— The  Milk 
Pathway,"  FEMA-REP-12.  September  1987. 

"Guidance  on  Ofkite  Emergency  Radiation 
Measurement  Systems,  Phase  3 — Water  and 
Non-Dairy  Food  Pathway,"  FEMA-REP-13, 
May  1990. 

"Radiological  Emergency  Preparedness 
Exercise  Manual,"  FEMA-REP-14, 
September  1991. 

"Radiological  Emergency  Preparedness 
Exercise  Evaluation  Methodology,"  FEMA- 
REP-15,  September  1991. 

"Emergency  Response  Resources  Guide  for 
Nuclear  Power  Plant  Emergencies,"  NUREG- 
1442/FEMA-REP-17,  Rev.l,  July  1992. 

"Statements  of  Consideration  for  FEMA- 
REP-14  and  FEMA-REP-15,"  FEMA-REP- 
18,  January  1992. 

2.  Guidance  Memoranda 

GMFT-l.  "A  Guide  to  Documents  Related 
to  the  REP  Program,"  October  1. 1985. 

GM  4.  "Radio  Transmission  Frequencies 
and  Coverage,"  April  1, 1980. 

GM  5.  "Agreements  Among  Govenunental 
Agencies  and  Private  Parties,"  Rev.  l, 
October  19, 1983. 

GM  8.  "Regional  Advisory  Committee 
Coordination  with  Utilities,"  Rev.  1,  October 
19, 1983. 

GM  16.  "Standard  Regional  Reviewing  and 
Reporting  Procedures  for  State  and  Local 
Radiological  Emergency  Response  Plans," 
August  7, 1980. 

GM  20.  "Foreign  Language  Translation  of 
PubUc  Education  Brochures  and  Safiety 
Messages,"  Joint  FEMA/NRC  Issuance, 
October  19, 1983. 

GM21.  "Acceptance  Criteria  for 
Evacuation  Plans,"  February  27, 1984. 

GM22.  "Recordkeeping  Requirements  for 
Public  Meetings,"  October  19, 1983. 


GM24.  "Radiological  Emergency 
Preparedness  for  Handicapped  Persons," 
April  5. 1984. 

GMPI-1.  "FEMA  Action  to  Pilot  Test 
Guidance  on  Public  Information  Materials 
and  Provide  Technical  Assistance  On  Its 
Use,"  October  2, 1985. 

GMFR-1.  "Federal  Response  Center." 
December  3, 1985. 

GMAN-1.  "FEMA  Action  to  Qualify  Alert 
and  Notification  Systems  Against  NUREG- 
0654/FEMA-REP-l  and  FEMA-REP-10," 
April  21, 1987. 

GMEV-2.  "Protective  Actions  for  School 
Children,"  November  13. 1986.  Note: 
Guidance  in  FEMA-REP-14  superseded 
pages  6-13  concerning  the  following:  (1) 
Clarification  of  guidance  related  to  the 
demonstration  of  protective  action 
capabilities  for  schools  in  exercises,  and  (2) 
modifications  to  the  set  of  questions  as 
reflected  in  the  Points  of  Review  and 
Demonstration  Criteria  in  Objective  16  of 
FEMA-REP-15. 

GMlN-1.  "The  Ingestion  Exposure 
Pathway,"  February  26, 1988.  Note:  Guidance 
in  FEMA-REP-14  and  FEMA-REP-15 
superseded  pages  12-17. 

GMPR-1.  "Policy  on  NUREG-0654/ 
FEMA-REP-1  and  44  CFR  Periodic 
Requirements,"  October  1, 1985.  Note: 
Guidance  in  FEMA-REP-14  superseded  two 
parts  of  the  guidance  contained  in  GM  PR- 
1.  These  two  changes  were:  (1)  The  provision 
set  forth  on  page  3  (section  3)  for  partial 
participation  in  ingestion  exercises  for  States 
with  multiple  sites  located  within  their 
borders  has  been  terminated.  Per  guidance 
provided  in  the  Manual,  such  States  would 
only  need  to  partially  participate  in  ingestion 
exercises  when  full  participation  exercises 
are  conducted  in  bordering  States,  and  (2) 
Diuing  the  year  in  which  the  full- 
participation  exercise  is  held  at  one  of  the 
sites,  the  responsible  State  and  local 
governments  should  review  their  plans  and 
procedures  for  the  other  sites  within  the  State 
to  verify  their  accuracy  and  completeness. 
This  review  should  validate  the 
identification  of  farms,  food  processors  and 
distributors.  This  review  and  any  resultant 
revisions  should  be  made  and  reported  in  the 
Annual  Letter  of  Certification,  as  described  in 
GM  PR-1,  as  part  of  their  annual  review  and 
plan  update. 

GMMS-1.  "Medical  Services,"  November 
13, 1986.  Note:  Guidance  contained  in 
Sections  D.20  and  D.21  of  the  Manual 
superseded  GM  MS-1  with  respect  to  the 
following:  (1)  Minimum  staffing  for  medical 
facilities,  (2)  deferral  of  radiological 
monitoring  by  transportation  providers  to 
medical  fecilify  staff,  and  (3)  the  role  of 
licensee  personnel  in  supporting  State  and 
local  government  medical  services  functions. 

GMRG-2.  "Guidance  for  FEMA  Regional 
Implementation  of  the  FEMA  Rule,"  44  CFR 
Part  352,  February  8, 1993. 

3.  Additional  Memoranda  of  Importance 

Memorandum  from  Richard  Krimm  to 
Frank  Finch  dated  5/17/85,  on  "Congregate 
Care  Facilities." 

Memorandum  from  Richard  Krimm  to  NTH 
Division  Chiefs,  FEMA  Regional  Offices 
dated  12/24/85,  on  'Guidance  on  NUREG- 


0654/FEMA-REP-l  Evaluation  Criterion 
J.12." 

Memorandum  from  Richard  Krimm  to 
Frank  Begley  dated  2/2/87  on  "24-hour 
Staffing  CJapability." 

Memorandum  from  Richard  Krimm  to 
Frank  Begley  dated  9/23/87  on  "Alternate 
Emergency  Operations  Center  (EOC)." 

Memorandum  from  Richard  Krimm  to 
Frank  Begley  dated  12/9/87,  on  "Quad  Cities 
Emergency  Planning  Zone  (EPZ)  Boundary 
Determination  (split  jurisdiction)." 

Memorandum  from  Richard  Krimm  to 
Frank  Begley  dated  1/5/88,  on  "Radiological 
Monitoring." 

Memorandum  from  Richard  Krimm  to  NTH 
Division  Chiefs  dated  2/9/88,  on 
"Clarification  of  Selected  Provisions  of 
Guidance  Memorandum  (GM)  MS-1,  Medical 
Services." 

Memorandum  from  Richard  Krimm  to 
Frank  Begley  dated  2/26/88  on  "Annual 
Letter  of  Certification." 

Memorandum  from  Grant  Peterson  to 
Regional  Directors  dated  3/7/88,  on' 
"Guidelines  for  Regions  to  Use  In 
Implementing  NUREG-0654/FEMA-REP-l. 
Rev.  1,  Supplement  1,  With  Qualifying 
Exercises." 

Memorandum  fitjm  Richard  Krimm  to 
Frank  Begley  dated  5/25/88  on  "Relocation 
Centers." 

Memorandum  from  Richard  Krimm  to 
Frank  Begley  dated  9/19/88,  on  "Medical 
Services  and  Radiological  Monitoring 
Guidance." 

Memorandum  from  Craig  Wingo  to 
William  Fucik  dated  9/20/88  on  "FEMA 
Policy  Concerning  Receiving  Schools  Around 
the  Perry  Island  NPS." 

Memorandum  from  Richard  Krimm  to 
Frank  Begley  dated  9/22/88  on 
"Interpretation  of  'Shall'  and  'Should'  as 
Used  in  NUREG-0654/FEMA-REP-l  and 
Off-Hours  Unannoimced  Drills/Exercises." 

Memorandum  from  Richard  Krimm  to 
Glenn  Woodard  dated  9/30/88  on 
"Clarification  of  Annual  Medical  Emergency 
Drill  Provisions  for  States  with  Separate  Sets 
of  Primary  and  Backup  Medical  Facilities." 

Memorandum  from  Richard  Krimm  to 
Frank  Begley  dated  12/7/88,  on  "Landmark 
Descriptions." 

Memorandiun  from  Grant  Peterson  to  Paul 
Giordano  dated  12/7/89,  on  "Guidance  on 
Ingestion  Pathway  Exercises." 

Memorandum  from  Grant  Peterson  to 
Regional  Directors  dated  1/12/90  on 
"Distribution  and  Use  of  the  Generic 
Ingestion  Pathway  Brochure,  entitied 
"Radiological  Emei^gency  Information." 

Memorandum  from  Frank  Begley  to 
Kenneth  V.  Miller  (Missouri  Department  of 
Health)  dated  3/23/90  on  "Exercise 
Demonstration  of  Two  Radiological 
Monitoring  Field  Teams." 

Memorandum  from  Dennis  Kwiatkowski  to 
William  Tidball  dated  11/2/90  on  "Request 
from  the  State  of  New  York  for  Waiver  of 
Self-Reading  Dosimetry  Requirements  for 
Emergency  Workers." 

Memorandum  from  Dennis  Kwiatkowski  to 
Stephen  Harrell  dated  1/16/92,  on  "Response 
to  Request  From  Region  VII  for  Resolution  of 
Radiological  Emergency  Preparedness  (REP) 
Program  Issues,  including  Radiological 


Monitoring  for  20  percent  of  the  population; 
Ingestion  Pathway  Exercises;  Dosimetry  and 
Protective  Clothing;  Medical  Care  of  Nursing 
Home  and  Medically  Dependent  Hospital 
Evacuees;  Portal  Monitors." 

Memorandum  from  Dennis  Kwiatkowski  to 
Walter  Pierson  dated  3/26/92  on  "Response 
to  Region  Ill's  Request  for  Guidance  on 
Ingestion  Pathway  Exercise  Demonstration." 

Memorandum  from  Dennis  Kwiatkowski  to 
Walter  Pierson  dated  5/15/92,  on  "Objective 
13:  Alert,  Notification,  and  Emergency 
Information — Public  Instructions." 

Memorandum  from  Dennis  Kwiatkowski  to 
Robert  Adamcik  dated  1/13/93,  on 
"Pennsylvania  Emergency  Management 
Agency  Request  for  Clarification  of  FEMA- 
REP-14  Dosimetry  Requirements  Under 
Objective  5,  Emergency  Worker  Exposure 
Control." 

Memorandum  from  Craig  Wingo  to 
Stephen  Harrell  dated  3/5/93,  on  "Response 
to  Policy  Clarification  on  Radiological 
Emergency  Planning  for  Day  Care  Centers." 

Memorandum  from  H.  Joseph  Flynn, 
(FEMA)  Associate  General  Counsel  for 
Program  Law,  to  Richard  W.  Krimm,  dated  4/ 
30/93.  on  "Legal  Opinion  on  Letters  of 
Agreement." 

Memorandum  from  Margaret  Lawless  to 
RAC  Chairs  dated  6/25/93  on  "Guidance  on 
Planning  Requirements  Whenever  Changes 
are  Made  to  Existing  10-Mile  EPZs." 
(contains  memorandum  from  Craig  Wingo  to 
Stephen  Harrell  dated  6/24/93  on  "Request 
for  Guidance  on  Areas  Beyond  the  10  mile  ' 
EPZ  Ring") 

Memorandum  from  Richard  Krimm  to 
Regional  Directors  dated  9/14/93  on 
"Technical  Review  of  REP  Exercise 
Scenarios." 

Memorandum  from  Richard  Krimm  to 
Regional  Directors  dated  10/13/93  on 
"Adequate  Demonstration  of  Objective  16  at 
Radiological  Emergency  Preparedness 
Exercises." 

Memorandum  from  Delbert  Kohl  to  Charles 
Biggs  dated  3/28/94  on  "Clarification  of 
Communication  Equipment  Needed  by  Field 
Monitoring  Teams  for  Radiological 
Emergency  Preparedness." 

Memorandum  from  Joe  Flynn  to  Dennis 
Kwiatkowski  dated  4/6/94  on  "Impact  of 
OSHA's  HAZMAT  Standard  on  REP 
Program." 

Memorandum  from  Delbert  Kohl  to  Stuart 
Rifkind  dated  5/27/94  on  "Ingestion 
Planning — Indiana." 

Memorandum  from  Dennis  Kwiatkowski  to 
Regional  Directors,  Regions  I-X.  dated  7/25/ 
94,  on  "Environmental  Protection  Agency's 
(EPA)  Manual  of  Protective  Action  Guides 
(PAGs)  and  Protective  Actions  for  Nuclear  • 
Incidents  (EPA  400-R-92-O01)." 

Memorandum  from  Robert  Fletcher  to 
Stuart  Rifkind  dated  11/9/94  on 
"Clarification  on  Alert  and  Notification 
System — the  Order  of  Sirens  and  EBS 
Messages." 

Memorandum  from  Robert  Fletcher  to  Rita 
Calvan  dated  12/12/94  on  "FEMA  Review 
and  Approval  Process  for  the  Susquehanna 
Steam  Electric  Station  Offsite  Radiological 
Emergency  Plans  and  Preparedness." 

Memorandum  from  Dennis  Kwiatkowski  to 
Robert  Adamcik  dated  12/13/94  on 
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"Pennsylvania  Emergency  Management 
Agency  Request  for  Exemption  from  REP-14 
and  REP-15  EBS  Provisions." 

Memorandum  from  Robert  Fletcher  to 
Charles  Biggs  dated  2/23/95  on  "Request  for 
Exemption  on  Back-up  Medical  Facilities." 

Memorandum  from  Robert  Fletcher  to 
Charles  Biggs  dated  3/9/95  on  "EPA  Manual 
of  Protective  Action  Guides  and 
Retrospective  Determinations  of  Total  Dose." 

Memorandum  from  Bill  Wark  to  Larry 
Bailey  dated  6/6/95  on  "Evaluation  of 
Activities  at  Designated  Radio/Television 
Stations  That  Broadcast  Emergency 
Messages." 

Memorandum  from  William  Wark  to 
Joseph  Dominguez,  dated  2/21/96,  on 
"Annual  Distribution  of  Emergency 
Information  to  the  Public." 

Memorandum  from  William  Wark  to 
Joseph  Dominguez,  dated  4/12/96,  on 
"Precautionary  Evacuation  for  the  Emergency 
Planning  Zone  (EPZ)  of  the  Diablo  Canyon 
Site." 

Memorandiun  from  Vem  Wingert  to  Larry 
Robertson  dated  8/21/96  on  "Dosimeter 
Guidance  for  Emergency  Workers." 

Memorandum  from  Kay  Goss  to  Regional 
Directors  dated  12/23/96  on  "Forwarding  of 
Draft  Agency  Guidance  to  Clarify  REP  Policy 
on  Use  of  Dosimeters  by  Bus  Drivers." 

Memorandum  from  Kay  Goss  to  Regional 
Directors  dated  1/10/97  on  "Purpose  of 
Memo  and  Draft  Guidance  on  the  Use  of 
Dosimetry  by  Bus  Drivers." 

Letter  from  Woodie  Curtis  to  Paul  Schmidt 
(Wisconsin  Department  of  Health  and  Social 
Services)  dated  3/7/97  on  "Several  Technical 
Issues." 

Memorandum  from  Ihor  Husar  to  Eric 
Jenkins  dated  3/5/98  on  "Review  and 
Determination  on  the  Nebraska  Emergency 
Management  Agency's  Petition  to  Delete 
Nemaha  County^  Hospital  From  the  Nebraska 
Radiological  Emergency  Response  Plans 
(Cooper  Nuclear  Station)." 

Memorandum  from  Kay  Goss  to  Regional 
Directors,  dated  4/2/98  on  "Interim-Use 
Guidance  for  Providing  Information  and 
Instructions  to  the  Public  for  Radiological 
Emergencies  Using  the  New  Emergency  Alert 
System  (EAS)." 

4.  FEMA  Policy  Statements  . 

"Policy  Statement  on  Respiratory 
Protection,"  Federal  Emergency  Management 
Agency,  November  22, 1985. 

"Policy  Statement  on  the  Use  of  NUREG- 
0654/FEMA-RP-l  and  Guidance 
Memoranda,"  Federal  Emergency 
Management  Agency,  September  21, 1988. 

"Policy  Statement  on  Disposal  of  Waste 
Water  and  Contaminated  Products  &x>m 
Decontamination  Activities,"  Federal 
Emergency  Management  Agency,  January 
1989. 

5.  Other  Basic  and  Pertinent  Guidance 

"Potassium  Iodide  as  a  Thyroid-Blocking 
Agent  in  a  Radiation  Emergency:  Final 
Recommendations  on  Use,"  Food  and  Drug 
Administration,  U.S.  Department  of  Health 
and  Human  Services.  47  FR  28.158,  June  29, 
1982. 

"Accidental  Radioactive  Contamination  of 
Human  Food  and  Animal  Feeds: 


Reconunendations  for  State  and  Local 
Agencies,"  Food  and  Drug  Administration, 
U.S.  Department  of  Health  and  Human 
Services,  47  FR  47,073,  October  22, 1982. 

Note:  Revised  FDA  Protective  Action 
Guides  are  due  to  be  published  in  late  May 
1998. 

"Federal  Policy  on  Distribution  of 
Potassium  Iodide  Around  Nuclear  Power 
Sites  for  Use  as  a  Thyroidal  Blocking  Agent," 
Federal  Emergency  Management  Agency,  50 
FR  30,258.  July  24, 1985. 

"Mass  Care — Preparedness  and  Operations, 
Disaster  Services  Regulations  and 
Procedures."  ARC  3031,  American  Red  Cross 
(ARC),  Washington,  DC,  April  1987. 

"Federal  Response  Plan  (FRP),"  Federal 
Emergency  Management  Agency,  FEMA  229, 
April  1992. 

"Manual  of  Protective  Action  Guides  and 
Protective  Actions  for  Nuclear  Incidents," 
U.S.  Environmental  Protection  Agency  (EPA), 
EPA  40O-R-02-O01,  May  1992. 

"Emergency  Planning  and  Preparedness  for 
Nuclear  Power  Reactors,"  NRC  Regulatory 
Guide  1.101  Rev.3,  August  1992. 

"Memorandum  of  Understanding  between 
Federal  Emergency  Management  Agency  and 
Nuclear  Regulatory  Conunission,"  58  FR 
47,996,  Sept.  14, 1993. 

Note:  This  MOU,  which  was  entered  into 
June  17, 1993,  supersedes  all  previous 
FEMA/NRC  MOU's. 

"Contamination  Monitoring  Standard  for  a 
Portal  Monitor  Used  for  Emergency 
Response,"  Federal  Emergency  Management 
Agency,  March  1995. 

"Federal  Radiological  Emergency  Response 
Plan  (FRERP),"  Federal  Emergency 
Management  Agency,  May  1, 1996. 

"Respiratory  Protection,"  Occupational 
Safety  and  Health  Administration,  29  CFR 
1910.134. 

"Respiratory  Protection — A  Manual  and 
Guideline,"  2nd  edition,  Publication 
#63PC91,  American  Industrial  Hygiene 
Association  (AIHA),  Fairfax,  VA. 

6.  Background  Material 

"Planning  Basis  for  the  Development  of 
State  and  Local  Government  Radiological 
Emergency  Response  Plans  in  Support  of 
Light  Water  Nuclear  Power  Plants,"  NUREG- 
0396,  EPA  520/1-78-016,  Nuclear  Regulatory 
Commission  and  Environment  Protection 
Agency,  December  1978. 

"Background  for  Protective  Action 
Reconunendations:  Accidental  Radioactive 
Contamination  of  Food  and  Animal  Feeds," 
Food  and  Drug  Administration,  U.S. 
Department  of  Health  and  Human  Services, 
August  1982.  DHHS  Publication  FDA  82- 
8196. 

"Personal  Dosimetry  Performance  Criteria 
for  Testing,"  American  National  Standards 
Institute,  Standard  N13.11-1983.  "Criteria  for 
Protective  Action  Recommendations  for 
General  Emergencies,"  NRC  Information 
Notice  83-28,  May  1983. 

"Preparedness  and  Response  in  Radiation 
Accidents,"  Food  and  Drug  Administration, 
U.S.  Department  of  Health  and  Human 
Services,  August  1983.  DHHS  Publication 
FDA  83-82111. 

Memorandum  frt>m  Richard  Krimm  to 
Glenn  Woodard  dated  4/22/86  on 


"Clarification  of  the  15-Minute  Design 
Objective  for  Alert  and  Notification 
Systems." 

"Evacuation:  An  Assessment  of  Plaiming 
and  Research,"  RR-9,  Federal  Emergency 
Management  Agency,  November  1987. 

"Management  of  Persons  Accidentally 
Contaminated  with  Radionuclides,"  National 
Council  of  Radiation  Protection,  Report  No. 
65, 1979. 

"Check  List  for  Review  and  Evaluation  of 
Emergency  Public  Information  Brochures  for 
Ingestion  Pathway  Measvires,"  Federal 
Emergency  Management  Agency,  July  1990 
(contains  cover  memorandum  from  Grant 
Peterson  to  Regional  Directors  dated  6/12/ 
90). 

"Response  Technical  Manual  (RTM-91)," 
NUREG/BR-0150.  Vol.  1,  Rev.  1.  U.S. 
Nuclear  Regulatory  Conunission,  April  1991. 

"State  of  the  Art  in  Evacuation  Time 
Studies  for  Nuclear  Power  Plants,"  NUREG/ 
CR4831,  NNL-776,  March  1992. 

"Resources  Available  for  Nuclear  Power 
Plant  Emergencies  Under  the  Price-Anderson 
Act  and  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,"  NUREG-1457, 
July  1992. 

"Repair  and  Maintenance  Manuals  for 
Radiological  Instruments,"  CPG  4-1,  Vols.  1- 
10,  Federal  Emergency  Management  Agency, 
July  20, 1992. 

"American  National  Standard  for 
Respiratory  Protection."  ANSI  288.2-1992, 
American  National  Standards  Institute,  NY, 
NY. 

"RG  REP  05,  Rev.  1,  REP  Evacuation  Time 
Study  Review  Guide  (Checklist),"  Federal 
Emergency  Management  Agency,  April  1993. 

"Emergency  Alert  System,"  CPG  1-40, 
Federal  Emergency  Management  Agency, 
June  1996. 

"Emergency  Alert  System:  A  Program 
Guide  for  State  and  Local  Governments," 
CPG  1-41,  Federal  Emergency  Management 
Agency.  June  1996.  Memorandum  from  Kay 
Goss  to  All  Regional  Directors  dated  11/25/ 
96  on  "Disposition  of  FEMA-Owned 
Radioactive  Sources  in  the  States." 

"RG  REP  02,  Rev.  8,  REP  Annual  Letter  of 
Certification  Review  Guide  (Checklist)," 
Federal  Emergency  Management  Agency, 
October  1997.  Memorandum  from  Kay  Goss 
to  All  Regional  Directors  dated  6/23/97  (hi 
"Monitoring  of  Radiation  Exposure  by 
States." 

Dated:  August  31, 1998. 
Kay  C  Goss, 

Associate  Director  for  Preparedness,  Training, 
and  Exercises. 
[FR  Doc.  98-24153  Filed  9-8-98;  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 


TIME  AND  DATE:  11:00  a.m.,  Monday, 
September  14, 1998. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington.  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  lo  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMA1XM:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for^  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
annoimcement  that  not  only  lists 
applications,  but  also  indicates 
pnx:edural  and  other  information  about 
the  meeting. 

Dated:  September  4, 1998. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  98-24349  Filed  9-4-98;  3:33  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  follovnng 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The'  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Clinical  Trials  Review 
Committee. 
Date;  October  25-26, 1998. 
Time:  6:00  PM  to  6:30  PM. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Joyce  A.  Hunter,  PHD, 
NHLBI/ESA/Review  &«nch.  Rockledge 
Building  D.  Room  7192,  MSC  7924,  6701 
Rockledge  Drive,  Bethesda,  MD  20892,  (301) 
435-0287. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  September  1, 1998. 
Anna  SnouCEer, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc  98-24103  Filed  9-8-48;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pvu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S,C  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  appUcations 
and/or  contract  proposals  and  the 
discussions  could  (hsclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
appUcations  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Advisory  Council. 

Date;  October  22-23. 1998. 

Open:  October  22. 1998. 8:30  AM  to  2:00 
PM. 

Agenda:  For  discussion  of  program  policies 
and  issues. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Conference  Room  10, 
Building  3lC,  Bethesda,  MD  20892. 


Qosed:  October  22, 1998.  2:00  PM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Conference  Room  10, 
Building  31C.  Bethesda,  MD  20892. 

Contact  Person:  Ronald  G.  Geller.  PHD, 
Director,  Division  of  Extramural  Affairs, 
National  Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  PUS.  DHHS, 
Bethesda,  MD  20892,  (301)  435-0260. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS] 

Dated:  September  1, 1998. 
Anna  Snoufier, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc  98-24104  Filed  9-8-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  wall  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  RFA  AI98-002 — Mycology 
Research  Units. 

Date:  October  27-28, 1998. 

Time:  October  27, 1998,  8:30  AM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  Versailles  m, 
8120  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Stanley  C.  Oaks,  PHD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Solar  Building,  Room 
4C06, 6003  Executive  Boulevard  MSC  7610, 
Bethesda,  MD  20892-7610,  301-49&-7042. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
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and  Transplantation  Research:  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  September  1, 1998. 


Acting  Committee  Management  Officer.  NDi. 
IFR  Doc  98-24100  Filed  9-8-98;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutae  of  Health 

National  matituta  o(  Allergy  and 
IntaetkHja  DIaaaaaa;  Notica  of  Maadng 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  ani552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Microbiology  and 
Infectious  Diseases  Research  Committee. 

Date:  October  8-9. 1998. 

Open:  October  8, 1998,  BM>  AM  to  9:00 
AM. 

Agenda:  The  meeting  will  be  open  for 
discussion  of  administrative  details  relating 
to  committee  business  and  program  review, 
and  for  a  report  from  the  Director,  Division 
of  Extramural  Activities,  which  will  include 
a  discussion  of  budgetary  matters. 

PTace:  Holiday  Inn,  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

aosed:  October  8, 1998, 9H)0  AM  to 
adjournment 

Agenda:  To  review  and  evaluate  grant 
appucations. 

Place:  Holiday  Inn.  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Gary  S.  Madonna,  PHD, 
Scientific  Review  Administrator,  Room  4C12, 
Solar  Bldg..  6003  Executive  Blvd..  Bethesda. 
MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy.  Immunology, 
and  Transplantation  Rasaaich:  93.856. 


Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  September  1, 1998. 
Aana  Snouflbr. 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc  98-24101  Filed  9-8-98;  8:45  am] 
■UJNQ  OOOE  4140-ei-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutea  of  Health 

National  Institute  on  Deafneas  and 
Other  Communication  Disorders; 
Notice  of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  meetings  of  the 
National  Deafness  and  Other 
Communication  Disorders  Advisory 
Council. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available.   . 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  a  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  Usted  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
disciissions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mime  of  Committee:  National  Deafiiess  and 
Other  Communication  Disorders  Advisory 
Coimcil,  Plaiming  Subcommittee. 

Date:  Octc^r  6, 1998. 

Open:  2:00  PM  to  3:00  PM. 

Agenda:  Institute  reports  and  policy 
discussion. 

Pface:  National  Institutes  of  Health, 
Building  31,  Conference  Room  8,  9000 
Rockville  Pike.  Bethesda,  MD  20892. 

aosed:  3:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Mace:  National  Institutes  of  Health. 
Building  31,  Conference  Room  8, 9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Craig  A.  Jradan,  PHD, 
Acting  Director,  NIH/NIDCD/DEA,  Executive 
Plaza  South,  Room  400C,  Bethesda.  MD 
20692-7180.  301-496-8693. 


Name  of  Committee:  National  Deafness  and 
Other  Communication  Disorders  Advisory 
Council. 

Date:  October  7, 1998. 

Open:  8:30  AM  to  12:00  PM. 

A^nda:  Institute  reports  and  policy 
discussion. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  31,  C  Wing.  Conl 
Rm.  6.  Bethesda,  MD  20892. 

aosed:  1 :00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike.  Building  31,  C  Wing,  Conf. 
Rm.  6.  Bethesda,  MD  20892. 

Contact  Person:  Craig  A.  Jordan,  PHD, 
Acting  Director,  NIH/NIDCD/DEA  Executive 
Plaza  South.  Room  400C,  Bethesda,  MD 
20892-7180,  301-496-8693. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biolo^cal  Research 
Related  to  Deafness  and  Communicative 
DiscHders,  National  Institutes  of  Health,  HHS) 

Dated:  September  1, 1998. 
Adds  P.  Snouffn*. 

Acting  Committee  Management  Officer,  NIK 
IFR  Doc  98-24102  Filed  9-8-98;  8:45  am) 

BHJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Chemistry  and 
Related  Sciences  Special  Emphasis  Panel. 
ZRG3-BBCB-4. 

Date:  September  10. 1998. 

rime:  2:00  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Donald  Schneider,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172, 
MSC  7806,  Bethesda.  MD  20892,  (301)  435- 
1727 
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This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.333,  Clinical  Research, 
93.333,  93.337,  93.393-93.396,  93.837- 
93.844,  93.846-93.878,  93.892,  93.893; 
93.306,  Comparative  Medicine,  93.306, 
National  Institutes  of  Health,  HHS) 

Dated:  September  1, 1998. 
Anna  &iou£hr, 

Committee  Management  Officer,  NIH. 
IFR  Doc.  96-24105  Filed  9-8-98;  8:45  am] 

BILUNQ  COOE  414».«1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Na  ER-4375-N-0?) 

Notice  of  Proposed  Information 
Collection:  Comment  Request 

AOENCY:  Office  of  the  President  of 
Government  National  Mortgage 
Association  ( Ginnie.Mae),  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  E)epartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

t>ATE8:  Comments  due:  November  9. 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/at  OMB 


Control  Number  and  should  be  sent  to: 
Sonya  Suarez,  Office  of  Policy,  Planning 
and  Risk  Management,  Department  of 
Housing  &  Urbw  Development.  451 — 
7th  Street.  SW.  Room  6226.  Washington. 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  Suarez.  Ginnie  Mae.  (202)  708- 
2772  (this  is  not  a  toll-free  nimiber)  for 
copies  of  the  proposed  forms  and  other 
available  docimients. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chepter  35.  as  amended). 

The  Notice  is  soliciting  comment  from 
members  of  the  public  and  aSacted 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
tedmiques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  (1)  Letter  of 
Transmittal,  (2)  Resolution  of  Board  of 
Directors  and  Certificate  of  Authorized 


Signatures,  and  (3)  Master  Servicing 
Agreement. 

OMB  Control  Number,  if  applicable: 
2503-0016. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
purpose  of  the  Letter  of  Transmittal  is 
to  provide  issuers  with  a  form  to 
transmit  docimientation  to  Ginnie  Mae 
when  requesting  Ginnie  Mae's  action  on 
certain  activities  such  as  requests  for 
commitment  authority/pool  number  and 
Ginnie  I  or  n  approval.  The  Resolution 
of  Board  of  Directors  and  Certificate  of 
Authorized  Signatures  is  used  by  the 
issuers  to  provide  a  list  of  the  names 
and  signatures  of  officers  of  the 
company  authorizing  the  issuance  of 
securities.  The  Master  Servicing 
Agreement  is  used  to  provide  assurance 
to  Ginnie  May  that  the  servicing  of  the 
mortgages  backing  the  seciirities 
approved  for  issuance  will  be  performed 
in  accordance  with  acceptable  standards 
of  mortgage  servicing.  It  is  also  used  to 
determine  whether  the  issuer  of  the  pool 
is  the  sole  servicer  or  whether  the  issuer 
has  established  a  sub-contract  servicer 
arrangement  with  another  institution  to 
perform  certain  servicing  functions  on 
behalf  of  the  issuer. 

Agency  form  numbers,  if  applicable: 
HUD  forms  11700. 11702.  and  11707. 

Members  of  affected  public:  For  profit 
business  (mortgage  companies,  thrifts, 
savings  &  loans,  etc.). 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Respondents 

Frequency  of 
resportse 

Total  annual 
responses 

Hours  of 
response* 

HUD  form  11 700  _ 

HUD  form  1 1702  

HUD  form  1 1707 

388 
388 
389 

4 

1 

58 

1.S86 
389 

23.541 

271 

68 
4.002 

Total  hours  of  response  ..«........_ _ 

4,340 

'Total  Annual  Responses  x  .17  (10  minutes). 


Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Audiority:  Section  3506  of  the  PaperwOTk 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  August  26, 1998. 
Cengt  S.  Andenoiit 
Executive  Vice  President,  Ginnie  i4ae. 
(PR  Doc.  98-24081  Filed  9-8-98;  8:45  am] 
BOJJNQ  OOOE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DodcM  No.  FR-4352-N-Oq 

Notice  of  Proposed  Information 
Collection:  Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice. 

SUMMARY:  On  Augtist  11, 1998.  the 
proposed  information  collection 


requirement  described  below  was 
published  in  the  Federal  Register.  Vol. 
63.  No.  154.  page  42867.  but  the 
applicable  form  was  not  attached.  The 
Etepartment  is  republishing  the  notice 
witii  the  applicable  form  attached.  The 
proposed  information  collection  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Ctepartment  is  soliciting  public 
comments  on  the  subject  proposal. 

DATES:  Comments  due  date:  November 
9.1998. 
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ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
tbis  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street,  SW, 
Room  4238,  Washington,  D.C.  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-3642, 
extension  4128,  for  copies  of  other 
available  docimients.  (This  is  not  a  toll- 
free  number). 

SUPPLEMBfTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  0MB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  biuden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Calculation  of 
Operating  Percentage  for  a  Requested 
Budget  Year  (RBY)  PHA/IHA-Owned 
Rental  Housing  Performance  Fimding 
System  (PFS). 

OMB  Control  Number:  2577-0066. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
collection  of  information  is  necessary  to 
ensure  that  Public  Housing  Agencies 
(PHAs)  determine  an  appropriate  and 
justifiable  occupancy  percentage  for 
RBY  in  a  uniform  maimer  when 


calculating  operating  subsidy  eligibility 
under  the  PFS. 

Agency  form  numbers,  if  applicable: 
HUD-52728. 

Members  of  affected  public:  All  PHAs 
requesting  operating  subsidy  under  the 
provisions  of  the  PFS. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  fiequency  of  response,  and 
hours  of  response:  3,100  PHAs 
(respondents),  one  Calculation  of 
Occupancy  Percentage  for  a  Requested 
Budget  Year  (RBY)  per  PHA,  two  hours 
per  response,  6,200  hours  includes 
preparation  of  the  response  (3,100 
hours)  and  recordkeeping  burden  (3,100 
hours). 

Status  of  the  proposed  information 
collection:  Extension. 

Authority:  The  Paperwork  Reduction  Act 
of  1995, 44  U.S.C  Chapter  35,  as  amended. 

Dated:  September  1, 1998. 
Deborah  Vincent, 

General  Deputy.  Assistant  Secretary  for  Public 
and  Indian  Hbusing. 

BILUNQ  GOOE  421»-4»-M 
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flA  Calculation  Off 

Occupancy  Pafcentage 

for  a  Requested-Budget  Year  (RBY) 

PHA/IHAOivned  Rental  Housing  Pefformance 
Funding  System  (PFS) 


U.S.  Dopartenem  of  Housing 
Office  of  Pubic  and  IndiM  HousinQ 


OMB  Ap^TOMl  No.  2S7740M  (Exp.  M31/M) 


la.  NmimoIPHA/IHA: 


lb. 


ic  otr- 


.  RBY  Beginning 
Oal»:  (moMay/yr) 


Id.  SIMK     1*.  apCod*: 


4.  Typ#  of  SuBMMionc 
OriQinal 
Revision  No.  ( 


B 


S.  PASAOCCSPraiMNo: 


Part  A.  Actual  Oecupanqf  Data  aa  of  Ripoft  Date 


2k.  Canaet  (Pwien  ate  ohi  test  i 


2.b  ConacrtPlMMNo:  (InduOtaraaoodt) 


(iiwMqr/yr)    [H  Actual  Day 
riAvfaQO  tor 


B 


tonnHUD41234 

RomRol 

Rooofds 


8.  Unte  Oecupiod 

9.  UniUAvaJW>ia 

10.  Actual  Occupancy  Porcontago  (Divid»lr>oBby»n»9;twiWp<yby  lOOandrouBdion— twtwtwte) 

% 

Stop 


1 1 .  II  the  HA-wido  occupancy  pofcwilago  sfw«m  on  iim  10  ii  97%  or  groalar  andttw  HA  bolovw  tttal  an  avwaga  oocupwwy  rata  of 
all»aat97%issutiainabloforttwRBY.thanchackttMboxbalow.  YouhavaoompModlhatonnanddonotnoodtoprocaodfurthor. 

High  Occupancy  HA:  Occupancy  Pofcontaga  is  •»    Usa  97%  as  tha  Praiactad  Occupancy 

97%orhigh«randis«ustainabiaforth«RBY  Pwcantagaon  ina  17of  torm  HUD-52723 


n 


12.  Units  vacant  as  of  Report  Date  (subtaciiMBfeambwSMdaniM^iwuiq 


Stop 


13.  If  the  result  on  fine  12  it  fiva  or  fawar  vacant  units  antfthe  HA  bafiavas  that  during  tha  RBY:  1)thainvonlory  (lino  9)  will  not  change; 
and,  2)  the  number  of  vacant  units  on  Una  12  wll  bo  vacant  for  the  fuH  RBY,  than  check  tha  box  balow.  You  have  con^lstsd 
tlia  form  and  do  not  need  to  procood  further. 

High  Occupancy  HA  with  five  or  •»    Usa  Ene  lOfortho  ProisctsdOocupam^ 

fewer  vacant  unto  -  Parcwrtage  on  lina  17  of  form  HUD-52723 


D 


Part  B.  Distribution  of  Actual  Vaeandoa  By  Major  Cauaa  Given  bsfow  are  cmaimstancas  and  actions  rocognizod  by  HUD  as  possl>la 
causes  of  vacancies  that  are  beyond  the  control  of  tha  HA  to  correct  If  appropriate,  pleasa  distnbute  tha  numbar  of  vacant  unite  raportod 
on  Una  12  among  these  causes.  Attach  sheet  identified  with  HA  name  and  address,  the  RBY  beginning  date,  and  ACC  number.  Use 
the  sheet  to  descrfoe,  for  each  circumstance;  when  tha  circumstancs  occurred;  tha  locatfon  of  ttie  unite  involvad;  why  tha  circumstanca 
is  preventing  the  HA  from  occupying,  selling,  demolishing,  rehabilitating,  reconstructing,  consolidating  or  modernizing  the  vacant  unite; 
and  ttia  Htelihood  that  tttese  circumstances  will  be  mitigated  or  eliminated  in  ttie  RBY. 


1 4.  Unite  vacant  because  of  WigaBon  (e.B..ur«trt>at»ehMHgheld«iieirta«partotcoMt-ordwdorHUP  i^erovddnnwQiiwiptM) 


IS.  Unto  vacant  because  of  Federal,  Tribal,  or  State  laws  of  general  applicabilty.(Noti:dD  not  indudi  unite  vaawtonlybecauM 
twydenotm—ltiiininiumcon«>ucaonorhabiteMHfftanditd«.) 


16.  Umte  vacant  due  to  changing  mari<at  conditions 


17.  Unite  vacant  bacauae  of  natural  dsastor 


18.  Unto  vacant  because  of  insufficient  fanding  for  othemrisa  approvabia  CIAP  ^iplication 

19.  RMC-managed  unto  vacant  because  of  faaure  of  HA  to  fund  ^iprovable  request  for  Federal  modernization  funding 
(ThiB  Hm  tor  um  only  by  tmCB) 

20.  Unto  vacant  because  of  casualty  loss  and  need  to  settte  Insurance  claims 

21.  Tfltel  Unto  Vaeart  Due  To  Ciicuinstancaa  Beyond  The  HA's  Control  (Enter  «um  of  inet  14  -  20) 
^.  Unto  vacant  irftora>»MMng  lor  drcumslancae  beyond  the  HA'scootiol  (Subaaet  fc>e  21  fcowi  Ine  12) 


23.lftheresultonline22isfivaorfewervacantwntoandtheHAbefieveethatduring1heRBY:  1>tho  inventory  (Ene  9)  wM  not  ehmge; 
and.  2)  the  number  of  vacant  unto  on  both  Ines  21  and  22  wl  be  vacant  for  the  ful  RBY,  then  check  the  box  below.  Youhave 
completad  tiw  form  and  do  not  need  to  proceed  hirttwr. 

High  Occupancy  HA  wimfWe  or  tawer  vacant  unto   ^    Use  Ine  10  for  the  Proiectod  Occupancy 
after  adjustment  for  vacancies  beyond  to  control  Psccant^ye  on  Ine  17  of  fonn  HUD-52723 


D 


24.  Vacancy  Paicenlage  after  agisting  for  beyond  control  drcumstwwes 
(DMdslnea2bylne».wiu>Myhy100.andwunJtensaiertwhote) 


25.  KtherBeat  on  Ine  24  is  3%  or  toss  andttte  HA  believes  thai  during  the  RBY:  1)lhe  inventory  (Ine  9)  wl  not  change;  and,  2) 
tiw  number  of  vacant  unto  on  inos  21  and  22  wl  be  vacant  for  the  ful  RBY,  then  cheek  the  box  betow.  You  have  compMed 
the  forni  and  do  not  need  to  proceed  further. 

High  Occupancy  HA:  3%  or  fosa  vacancy  rale         ^   Uselne  10for1hePro)ectedOccup«icy 
aftaradiostment  for  vacancies  beyond  control  Percentage  on  Ine  17  of  form  HUD-52723 


D 


This  lonn  leplaeea  forms  HUD-S2728-A  Bvu  -C  which 
have  bean  eanosted.  Pmious  sdMion  is  obaolste. 


>1ef3 


lDnnHUD4S7aB(BM) 
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Part  C.  SMUs  of  UnKs  Undargokig  Modcmbation  u  of  Raport  Data  If  changas  occur  aftar  tha  Raport  Data  but  prior  to  tiAwnission 

of  this  fofWL  tha  nwst  currant  atatua  wW  ba  shown. 

26.  Protacla<  Units 

a:   Numbarof  units  that  ara  undar  modamization  construction  (contract  awardad  or  forca  account  wodt  ttwtid) 

b. 


Numbaraf  units  not  undar  construction  contract  but  indudad  in  a  HUD-approvad  modorniration  budflal  whara 
tha  timayariod  for  ptocing  tha  units  undar  construction  (two  FFTs  altar  FFY  of  appro vaQ  has  no<yataxpirad. 


27.  Unprotactad  Units:  Numbar  of  units  indudad  in  a  HUO-approvad  modamization  budgat  whara  tha  tima 
pariod  far  placing  tha  units  undar  construction  (two  FFYs  aftar  FFY  of  approval)  has  axpirad. 


Part  D.  IMs  Eatimatad  to  ba  Availabia  for  Occupancy  During  RBY 


28.  Units  AMiiabIa  as  of  Raport  Data  (EniM'  lina  9) 


29.  Addteaii  Units  AvaBitola  During  R8Y  bacausa  of  Oevakipmant/Acquisiion  of  PFS-Eligfcte  projocts 


30.  Units  Unvailabia  During  RBY  bacauaa  of  Damoltion/DispositionAikMivarsion 
Actions  Approved  By  HUD ^^ 

31.  Total  (Mttlnas  28  and  29;  subtract  ina  30) 


Occupiad  Units 


No.  of  1Mb 


Vacant  Units 


gfMat.nRB> 


12 


(e)  No.a<Unk 
Mo»!(axb) 


PartE.  UMto  Estimatod  to  ba  Occuptod  During  RBY 

32.  Unite  Oeeupiad  as  of  Raport  Data  (Entar  Ina  8) 

12 

33.  AddHiooal  Units  Occupiad  during  RBY  bacausa  of 
DavatopmanVAcquisition  of  PFS-Eligfela  Projacts 

♦ 

+ 

34.  Raoccupancy  during  RBY  of  Units  Vacatad  for  Circumstancas  Boyond  tha  HA's  Control 

+ 

+ 

35.  Raocctyancy  during  RBY  of  Vacant  Units  in  a  Fundad  Modamization  Program 

+ 

+ 

36.  Occupiad  Units  in  Fundad  ktodomization  Program  Baing  Vacatad  during  RBY 

- 

- 

37.  Occupiad  Units  Baing  Vacatad  during  RBY  bacausa  of  DomoStionASisposition/Convarsion 
Artinns  Approvad  by  HUD.  If  thara  ara  occupiad  units  that  baooma  vacant  aftar  tha  Raport 
Data  bat  bafora  tha  start  of  tha  RBY  bacausa  o(  circumstancas  and  actions  bayond  tha  HA's 
control,  placa  that  numbar  hara  (         )  and  induda  in  total  shown  on  37.  Attach  saparata  shaat 
with  sama  information  raquastad  in  Part  C. 

38.  Total  (Add  linas  32-35.  subtract  linos  36  and  37) 

f////////j 

• 

Part  F.  Occupancy  Parcantaga  During  RBY 


39.  Total  Unit  Months  of  Occupancy  (Entar  ino  38c) 


40.  Total  Unit  Months  Availabia  for  Occupancy  (EntwinaSlc) 


41.  Occupancy  Paroantaga  tor  RBY  (Divida  Ina  39^  ina  40;  multiply  bylOO  and  round  to  naaiastwhola) 


42.  Avaraga  Numbar  of  Vacant  Unite  During  RBY  (Subtract  ina  39  hom  Una  40;div>dafa«uK  by  12  and  round  to  naarastwhola) 

43.Htharasultonlina41  is  97%orhighar  orif  tha  raaulon  lna42iafivaorlasa.th«nchacicthaappropriaIa 
box  balow.  You  hava  complatad  tha  form  and  do  not  noad  to  procaad  futthar. 

□  a.  High  Occupancy  HA:  Occupancy  Parcantaga  ^    Usa  97%  as  tha  Projactad  Occupancy 
is  97%  or  highar  for  tha  RBY  Parcantaga  on  lina  1 7  of  form  HU0^2i 

p~|  b.  High  Occupancy  HA  with  fiva  or 
f awar  vacant  unite 


Stop 

& 
Nota 


Parcantaga  on  lina  17  of  form  HU0^2723 
^    Usa  Una  41  foriha  Projactad  Occupancy 
Parcantaga  on  Ina  17  of  form  HUD-52723 


Part  a    Vacancy  Parcantoga  lor  BBY  Adiuatod  for  Modamizition 


44.  Total  Unit  Mentha  of  Vacancy  in  RBY  (Enlar  Una  40  laaa  Ina  30) 


45.  Told  UM  Moniha  for  VacMt  Unite  In  Fundad  Mod.  and  Undar  Conatniction 
or  Fundad  tor  Conatructiow  (Sum  tia  vacant  unite  of  lnaa2!Ba  and  h:awHply  by  12) 


46.  If  any  of  tha  vacant  unite  on  Hnaa  26a  or  b  wil  ba  raoocupiad  during  tha  RBY,  antar  that  numbar 
timaa  tm  wtwnqt  numbar  of  months  during  Iha  RBY  thaaa  unit  wl  ba  raoccupiad. 

47.  N  any  d  tha  occupiad  unite  on  inaa  26a  or  b  urii  ba  vacMad  during  iia  RBY  for  mod.  conatnction, 
antar  thu  numbar  timaa  tha  awaraga  numbar  of  montha    during  tia  RBY  thaaa  unite  wW  ba  vacatad. 


48.Tot^  Unit  Montha  for  Vacant  Unite  In  Fundad  Mod.  And  Undar  Conatniction  or 
Fundad  For  Conatnjclion  In  RBY  (Add  ina  46;  laae  Ina  46;  plus  ina  47) 


49.  Total  Unt  Montha  of  Vacancy  in  RBY  Adjuatod  tor  Modamization  (Enteri 


50.  Vacancy  Parcantaga  for  RBY  Adjuatod  tor  Modamizatfon 
(DMdalna49byina40;muiipliby100:andwuHdl»waa*artwholo.) 


SI.  Avaraga  Numbar  of  Vacant  Unite  In  RBY  Adjusted  lor  Modamization  (Divlda  ina  46  by  12;  round  id 


ft 


62.  If  tha  raauK  on  Ina  50  la  3%  or  lowar  or  I  tha  rosul  on  Ina  51  la  fiva  or  laaa,  than  ehadt  tha  appropriate 
boxbaiow.  You  hava  oomplated  tha  tonn  and  do  not  naad  to  procaad  furthar. 

□  a.  ^figh  Occupancy  HA:  Vacancy  Pareantaga  is  3%      •»    Uaa  Ina  41  as  tha  Projactad  Occupancy 
or  lass  (or  tha  RBY  altar  Modamization  Adjualmant         Pareantaga  on  Ina  17  of  form  HUD-52723 
r~|b.  High  Occupancy  HA:  iva  or  fawar  vacant                •»    Usa  Ina  41  lor  ttw  Projactad  Occupancy 
' — '      unita  aftar  Modamization  Adjustmant Parcantaga  on  Ina  17  of  tonn  HUD-52723 


TNs  form  rsptacat  lorms  HUO-52728-A  Ihni  .C  «Mch 
nava baan canoslad.  PrawousadMionisfl 
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Part  H.VacaBcy  Parcantaga  tor  RBY  Adjuatod  lor  Both  Modamization  and  Bayend  Control  Circumatancaa 

S3.  Total  Ua«  Months  of  Vacancy  in  RBY  (Eniarina44) 

54.  Total  iM  Months  of  Vacancy  in  RBY  Dua  to  Modamization  (Entar  Ino  48) 

55.  Total  UM  Months  of  Vacancy  in  RBY  Duo  to  Boyond  Control  Vacandas 
(Enior  ioaZt  timo*  1 2:  lass  any  antry  mado  on  lin*  34c) 

56.  Total  Uat  Months  of  Vacancy  Aftar  Above  Adjustments  (Entv  lino  S3  loss  lines  54  and  55) 

57.  Vacanqr  Percentage  (or  RBY  After  Above  Adjustments 

(Divide  ha*  56  by  tine  40;  multipia  by  1 00;  and  round  to  nearest  wttole.) 

% 

58.  Averago  Number  of  Vacant  Units  in  RBY  After  Above  Adjustmente  (Divide  line  56  by  1^  round  to  nearest  whole) 

Stop 

ft 


59.  If  the  result  on  line  57  is  3%  or  lower  or  if  the  result  on  line  58  is  five  or  less,  then  check  the  appropriate  box 
below.  You  have  completed  the  form  and  do  not  need  to  proceed  further. 

I     I    a.  High  Occupancy  HA:  Vacancy  Percemage  is  3%  or      ^  Use  line  41  as  tha  Projactad  Occupancy 
less  (or  the  RBY  after  Modernization  Adjustment  Percentage  on  line  17  o(  (orm  HUD-52723 

I     I    b.  High  Occupancy  HA:  five  or  fewer  vacant  •>  Use  line  41  (or  the  Projected  Occupancy 

^-^        units  after  Modernization  Adjustment  Percentage  on  line  17  o(  (orm  HUD-52723 

PartL  A^pMtmant  tor  LAng  Term  Vacandaa  If  the  HA  estimates  that  it  win  have  a  vacancy  percentage  d  more  than  3%  for  is  RBY  and  more 
than  five  vacant  unis  aftar  adjusting  for  vacant  unts  undergoing  modernization  and  vacancies  beyond  its  control,  the  HA  wil  exclude  all  of  its  bng- 
term  vacandas  (K  any)  from  ite  count  of  units  avaSable  (or  occupancy  and  use  this  section  to  determine  its  prt>jected  occupar>cy  percentage. 


60.  Total  Long-term  Vacancies  (Subtract  vacant  units  shown  on  lines  2 1 ,  26a,  and  b  from  line  1 2.  Analyze  remaining 
vacandeearxi  identity  Itwse  units  tt>at  have  been  vaeanHor  mote  than  12  months  as  otltie  Report  Dats.) 


61 .  Unit  Months  o(  Vacancy  Assodatad  With  Long-Term  Vacandas  (Multiply  line  60  by  12) 


62.  Total  Unit  Ittonths  Availabia  for  Occupancy  in  RBY  Adjusted  for  Long-Term  Vacancies 
(Sublractlne61  from  Ine  31(c))  Use  this  UMA  number  in  al  other  PFS  caleuiaiions. 


63.  Occupancy  Percentage  for  RBY  Adjusted  for  Long-Term  Vacandas 
(Divide  Ine  38(e)  by  Ine  62:  muibply  by  100  and  round  to  nearest  whole) 


64.  Avaraga  Number  of  Vacant  Unite  in  RBY  aftar  All  Adjustmente  (Subtract  Bne  60  (rom  Ine  58) 


65.  Total  UhH  Months  o(  Vacancy  in  RBY  aftar  All  Adjustmente  (Subaact  Ine  61  from  Ine  56) 


66.  Vacanqr  Parcantaga  for  RBY  Ad|justad  for  Long-Term  Vacandas 
(Divide  ine  65  by  ine  62;  muWply  by  1 00  and  round  to  nearest  whole) 


67.  If  the  result  on  lirw  63  is  97%  or  higher  or  if  the  result  on  fine  64  is  five  or  less  or  if  the  result  on  line  66  is  3%  or  less, 
then  ched(  the  appropriate  txuc  below.  You  have  completed  the  foon  and  do  rxX  need  to  proceed  (urther. 


Stop 

ft 


D 

D 
D 


High  Occupancy  HA:  Occupancy  Percentage 
is  97%  or  higher  for  the  RBY  after  Long-Term 
Vacancies  Adjustment 

High  Occupancy  HA:  Five  or  fewer  vacant 
unite  after  Adjustment  (or  Long-TermVacancies 

High  Occupancy  HA:  Vacancy  Percentage 
is  3%  or  lower  for  the  RBY  after  Long- 
Term  Vacancies  Adjustment 


Use  97%  as  the  Projected  Occuparxy  Percentage  on  ine  17 
o(  form  HUD-S2723.  U—  tto  LttM  /*auA  onlin»62in 
calculating  PFS  allgmaHy. 

Use  ine  63  as  tha  Projected  Occupancy  Percentage  on  fne  17 
of  fonn  HUD-52723.  Uaa  tha  UMA  raauH  on  Una  62  In 
calculating  PFS  aUgtomty. 

Usa  ina  63  as  the  Projected  Occupancy  Percentage  on  ine  17 
o(  form  HUD-52723.  Uaa  Ota  UMA  raault  on  Una  82  in 
calculaUng  PFS  attgbUtty. 


Part  J.  Projaetod  Ooeupaney  Parcantagas  for  Law  Occupancy  HAa  If  the  HA  cannot  determine  an  acceptable  Projected  Occupancy 
Percentage  for  the  RBY  using  the  above  approach,  K  wil  usethie  section.  The  HA  will  use  the  lower  of  either  97%  or  that  parcantaga  based 
on  having  five  units  vacant  for  tha  RBY.  Elhar  percentage  can  be  adjusted  (or  vacant  units  undergoing  modernization  construction  and 
vacancies  boyond  ite  control.  Sntal  HAa  of  140  unite  or  Ims  wQI  generally  want  to  use  a  percentage  based  on  five  vacant  unite. 


68.  Entar  97%  H  HA  has  nwra  than  140  units.  N  140  or  (ewer  unite,  determine  occupancy  parcantaga  baaed  on  5  vacant 
unite, brRBY.  (TafceeOunHmonlhsanddMda by Ine62:mump>y by lOOendround to nearestwhote. Subtract lesuKtwmlOOX) 


J% 
% 


69.  Percentage  Adjustmant  for  kilodamization  and  Boyond  Contrt>l  Vacandes 

(Add  linae  48  plus  55 ;  (fvide  it«  sum  by  ine  62;  muiliply  by  1 00  and  round  to  newest  whole) 


70.  Projected  Occupancy  Parcantaga  for  Low  Occupancy  HA 

(Tana  me  percentage  on  ine  68  and  subaact  me  peroentsge  shown  on  ine  69.  Use  the  result  as  the 

Prpjeetad  Occupancy  Pereen^e  on  Ine  17  of  lonnHUD-S2723.  U!>e<hemMreei/<leHltoeg<BcafcM<ertngPFSWi!gttW<y) 


This  tocm  nplmemt  terms  HU0-52728-A  thru  -C  which 
have  been  canceled.  Previous  edhion  is  obsolete. 


Page3of3 
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Pubfcr9p«*>abiirdwfofthi»eoltoetk>nofintem«tioni»«slimal»dloavwa9«1hourp^r«M>o»^ 

data  sourew,  gaftoring  and  maintaining  the  data  nasdad,  »id  complating  and  rrnawing  tha  collMtion  olinlormation.  This  agency  may  not  collact  this  inJonnadon, 

and  you  an  not  roquirad  to  complete  this  form,  unless  it  displays  a  currently  valid  0MB  control  number. 


InstmctkNis  for  Preparing  Forni  HUD-52728,  HA  Calculation  of 

The  purpose  of  this  fonn  is  to  provide  a  structured  format  for  Public 
Housing  Authorities  (PHAs).  Indian  Housing  Authorities  (IHAs). 
and,  if  applicable.  Resident  Management  Corporations  (RMCs)  to 
use  in  developing  an  appropriate  and  justinable  projection  of  occu- 
pancy for  the  RBY.  TTie  projected  occupancy  percentage  that  is 
developed  will  be  used  as  one  element  in  the  calculation  of  operating 
subsidy  under  the  Performance  Funding  System  (PFS),  24  CFR 
Parts  950  and  990,  as  applicable.  The  term  Housing  Authority  (HA) 
will  be  used  to  collectively  describe  both  PHAs  and  IHAs.  The  form 
is  lurt  for  use  by  HAs  requesting  operating  subsidy  solely  to  cover 
the  cost  of  an  Independent  Audit  (lA). 

The  instructions  should  be  read  carefully  since  it  may  not  be 
necessary  for  a  HA  to  complete  all  sections  of  the  form  in  order  to 
determine  an  acceptable  projected  occupancy  percentage  for  the 
RBY.  The  form  has  been  designed  to  go  from  the  most  simple 
situation  to  the  relatively  more  complex  cases.  If.  at  any  point,  an 
HA  is  able  to  classify  itself  u  a  High  Occupancy  HA.  it  does  not 
need  to  proceed  further  with  the  form. 

Headings: 

RBY  Beginning.  Enter  the  beginning  month,  day  and  year  of  the 
requested  budget  year  for  which  this  form  is  submitted. 
Type  of  Submission.  Indicate' whether  this  form  is  (1)  the  original 
submission  for  the  RBY  or  (2)  a  revision  of  the  latest  approval  for 
the  subject  fiscal  year.  If  a  revision,  enter  the  revision  number. 
ACC  Nunber.  Enter  the  number  of  the  Annual  Contributions 
Contract  (ACQ  covering  the  projects  for  which  this  form  is  submitted. 
PAS/LOCCS  Project  No.  Enter  the  PAS/LOCCS  Project  Number 
applicable  to  the  correspondiDg  Calculation  of  Performance  Fund- 
ing System  Operating  Subsidy,  form  HUD-S2723. 
Report  DaU.  Enter  the  date  of  the  occupancy  dau  collected  to 
determine  the  actual  occupancy  percentage.  UuUtt  otherwise 
apfrored  hy  HUD,  that  date  will  be  the  last  day  of  the  month  ending 
six  months  before  the  start  of  the  H  A's  RBY  or  the  monthly  average 
for  the  month  ending  »x  months  before  the  start  of  its  budget  year. 
Check  whether  actual  day  data  was  used  or  an  average  was  con- 
structed using  actual  data  for  the  month. 

Data  Source.  Indicate  the  data  source  used  to  calculate  the  actual 
occupancy  percentage. 

Part  A.  Actual  Occupancy  DaU  as  of  Report  Date 
Using  actual  occupancy  data  as  of  the  Report  Dale,  an  HA  will 
determine  its  actual  occupancy  percentage  and  number  of  vacant 
units.  For  many  HAs.  this  will  be  the  only  section  that  will  need  to 
be  completed. 

Part  B.  DIatrtbution  of  Actual  VacaDcies  By  M^or  Cause 

This  part  allows  the  HA  to  present  daU  and  supporting  narrative  on 
the  number  of  units  that  are  vacant  for  reasons  that  are  beyond  the 
control  of  the  HA  to  correct  For  a  further  description  of  allowable 
reasons,  please  refer  to  \  990.102  and  the  definition  of  uniu  vacant 
due  to  circumstances  aiiid  actions  beyond  the  H  A's  control. 

Part  C.  Status  of  Units  Undergoing  Modemizatio'n 
Data  in  this  part  will  be  used  in  determining  the  occupancy  percent- 
age for  the  RBY.  If  the  RBY  occupancy  percentage  is  less  than  97% 
an4  H  A  will  have  more  than  five  vacant  units,  data  from  this  part  will 
be  used  in  Part  G  to  determine  if  the  RBY  occupancy  percentage  is 
justified.  Report  occupied  units,  as  appropriate,  on  lines  26a.,  26b., 
and  27,  if  they  will  be  subsequently  vacated  in  order  for  construction 


Occupancy  Percentage  fOr  a  Requested  Budget  Year  (RBY) 

work  to  be  performed  and  then  reoccupied  upon  completion.  If 
changes  occur  after  the  Report  Date  but  prior  to  the  submission  of 
this  form,  the  most  current  status  will  be  shown. 
Line  26.  Enter  data  on  the  number  of  protected  units,  both  vacant 
and  occupied,  as  of  the  Report  Date,  which  may  fail  into  two 
categories:  (a)  the  number  of  units  that  are  under  construction 
(contract  awarded  or  force  account  work  started);  or  (b)  the  number 
of  units  not  under  construction  contract  but  included  in  a  HUD- 
approved  modernization  budget  where  the  time  period  for  placing 
the  units  under  construction  (two  Federal  Fiscal  Years  (FFYs)  after 
the  FFY  of  approval)  has  not  yet  expired. 
Line  27.  Enter  data  on  the  number  of  unprotected  units,  both  vacant 
aixl  occupied,  as  of  the  Report  Date,  which  are  the  number  of  units 
included  in  a  HUD-approved  modernization  budget  where  the  time 
period  for  placing  the  units  under  construction  (two  FFYS  after  ETY 
of  approval)  has  expired  and  the  units  are  not  yet  underconstniction. 
Note:  When  such  units  subsequently  reach  construction,  they  will 
become  protected  units.  If  a  change  in  status  occurs  after  the  initial 
subsidy  calculation  has  been  approved,  an  HA  may  recalculate  its 
subsidy  eligibility  as  part  of  its  year -end  adjustments. 

Part  D.  Units  Estimated  to  be  Available  for  Occupancy  During 
RBY 

Data  which  is  entered  on  tint  29  or  lint  30  must  only  reflect  actions 
that  have  been  approved  by  HUD.  including  approvals  made  after 
the  Report  Date  but  prior  to  the  submission  of  this  form.  If  there  are 
pending  applications  for  HUD  approval  of  actions  that  would  in- 
crease or  decrease  the  number  of  units  available  for  occupancy  at  the 
time  of  submission,  that  data  will  be  excluded. 

Part  E.  Units  Estimated  to  be  Occupied  During  RBY 

-Line  33.  Use  this  line  to  show  the  number  of  units  on  line  29.  (if  any) 

that  will  be  occupied  during  the  RBY. 

Line  34.  Use  this  line  to  show  the  number  of  units  on  line  21.  (if  any) 

that  will  be  occupied  during  the  RBY. 

Line  35.  Use  this  line  to  show  the  number  of  vacant  units  on  lines 

26a  and  26b.  (if  any)  that  will  be  reoccupied  daring  (he  RBY. 

Line  36.  Use  this  line  to  show  the  number  of  occupied  units  on  lines 

26a,  26b.  and  27.  (if  any)  that  will  be  vacated  during  the  RBY. 

Line  37.  Use  this  line  to  show  the  number  of  units  on  line  30.  (if  any) 

that  will  be  vacated  during  the  RBY. 

Part  G.  Vacancy  Percentage  (tor  RBY  Adjusted  for  Modernization 
Note  that  this  section  deals  with  units  Hut  meet  the  deftnitioo  of 
being  vacant  units  undergoing  modernization.  The  units  must  be 
under  construction  and  on-«cbedule  or  funded  for  construction  with 
the  time  period  (two-year  maximum  after  award)  for  fund  obligation 
not  expiring. 

Part  L  Adjustment  for  Long  Term  Vacancies 

Note  that  if  this  section  is  used,  the  HA  will  be  recalculating  iu  Unit 
Months  Available  (UMAs)  to  exclude  long-term  vacancies  and  mast 
usethe  recalculated  result  in  its  determination  of  PFS  eligibility.  If 
the  UMAs  for  occupancy  have  been  adjusted  for  long  term  vacan- 
cies, the  unit  months  associated  with  those  vacancies,  line  61,  shall 
be  multiplied  by  20%  of  the  AEL  (line  7  of  the  HUD-S2723  prepared 
for  RBY)  and  the  result  displayed  on  line  28e  of  the  HUD-52723. 


This  fomt  replaces  forms  HU0-S272a-A  Ihnj  -C  wtiich 
have  been  canceled.  Previous  edition  is  obsolete. 


Pagai 


form  HUD-5272>  (6/96) 
lal  Handbook  7475.13 


(PR  Doc.  98-24082  Filed  9-8-98;  8:45  am) 

8IUJNQ  CO{)E  4210-33-C 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  t>f  Land  Management 

'{E8-«3(M»-1430-00  Michigan] 

Disdaiiner  of  Interest;  Michigan 
Correction 

agency:  Bureau  of  Land  Management, 
Interior. 


action:  Collection  to  the  July  30, 1998, 
Notice  of  Disclaimer  of  Interest  as 
published  in  the  FederalRegiita-  (63 
FR  40729). 

SUMMARY:  The  purpose  of  this  notice  is 
to  correct  the  list  of  lands  described  in 
the  July  30, 1998,  Notice  of  Disclaimer 
of  Interest  as  published  in  the  Federal 
Register  (63  FR  40729)  for  certain 


islands  under  the  Michigan  Public 
Lands  Improvement  Act  of  October  28, 
1998. 

The  following  parcels  were 
inadvertently  included  in  the  Federal 
Register  Notice  of  July  30, 1998.  and  are 
hereby  deleted. 


Unsurveyed  Islands  Subject  to  Wheeler 

[Al  are  Michigan  Meridian] 


County 

CCN 

TNP 

RNG 

SEC 

Aaes 

location 

Alpena  ..._ _ 

001 

31 N 

6E 

3 

0.80 

Island  in  Thunder  Bay  Rwer. 

002 

31 N 

6E 

3 

1.50 

Island  in  Thunder  Bay  River. 

003 

31 N 

6E 

11 

0.30 

Island  in  Ttmnder  Bay  River. 

004 

31 N 

6E 

3 

020 

Island  in  Thunder  Bay  River, 

005 

31N 

6E 

36 

0.20 

Island  in  Thunder  Bay  River. 

006 

31 N 

8E 

1.50 

Island  in  Thunder  Bay  River. 

007 

31 N 

8E 

0.20 

Island  in  Thunder  Bay  River. 

008 

31 N 

BE 

7. 

0.30 

Island  in  Thunder  Bay  River. 

009 

31 N 

8E 

0.40 

Istoid  in  Thunder  Bay  River. 

010 

31 N 

8E 

18 

0.30 

IslarxJ  in  Thunder  Bay  Rh«r. 

Berrien ., „. 

005 

6S 

18W 

1 

0.80 

Island  in  St  Joseph  Rh«r. 

Branch  ._. _........>..»........»............ 

002 

7S 

5W 

5 

1.50 

Island  in  Marble  Lake. 

Iron  _....... . ._„....„... 

022 

41 N 

32W 

5 

0.10 

Island  in  Stager  Lake. 

055 

42N 

33W 

IS 

0.60 

Island  in  Buck  Lake. 

lUlarquette  ...^^..^.........^„^^„..,...^ 

022 

46N 

28W 

IS 

0.20 

Island  In  Island  Lake. 

Rosconwnon  ....................................^ 

001 

22N 

1W 

31 

1.00 

Island  In  West  Twin  Lake. 

' 

003 

21 N 

2W 

12 

0.20 

Island  In  Clear  Lake. 

The  foHowing  parcel  is  added  to  the  list  of  all  parcels  descrit)ed  in  ttie  Federal  Regleter  Notice  of  July  30, 1998. 
Washtenaw _ —  I  016  I  2S  I  6E  I  21  I  020  I  Island  in  Huron  Rh«r. 


Folk>wing  is  a  complete  and  correct  list  as  intended  in  the  Federal  Register  Notice 
Barry „ 


Calhoun 
Cass  ..... 


Clare 

Genesee  ... 

Kent 

Keweenaw 
Marquette  . 


Montcalm 
Oakland  .. 
Ogemaw  . 


Presque 
Isle 


Washtenaw 


004 

1N 

10W 

005 

IN 

10W 

Oil 

3S 

6W 

005 

7S 

13W 

012 

7S 

15W 

002 

20N 

4W 

006 

9N 

5E 

015 

8N 

11W 

023 

58N 

31W 

018 

SON 

26W 

019 

50N 

26W 

020 

50N 

26W 

021 

47N 

27W 

003 

ION 

5W 

001 

2N 

9E 

004 

23N 

IE 

005 

23N 

IE 

006 

23N 

IE 

010 

23N 

4E 

002 

34N 

4E 

004 

33N 

7E 

005 

33N 

7E 

014 

2S 

6E 

015 

2S 

6E 

016 

2S 

6E 

of  July  30, 1998. 

7 
IS 
15 
19 
30 
26 
21 

7 

1 
21 
21 
27 
13 
17 

4 

2 

2 
11 

6 
31 
25 
25 
21 
21 
21 


^30 
2.80 
1.50 
0.80 
1.50 
0.50 
8.00 
320 
0.50 
0.60 
0.30 
4.00 
0.80 
0.30 
0.30 
020 
0.90 
120 
1.80 
0.10 
0.10 
020 
1.30 
0.10 
020 


Island  in  Pine  Lake. 
Island  in  Oooked  Lake. 
Island  in  Cedar  Lake. 
Island  in  Shavetiead  Lake. 
Island  in  Pine  Lake. 
Island  in  Long  Lake. 
Island  in  Flint  River. 
Island  in  Little  Pine  Island  Lake. 
Island  in  Lake  Superior. 
Island  in  Lake  Superior. 
Island  In  Lake  Su|3erior 
Garlic  Island  in  Lake  Superior. 
Island  In  Lake  MiRer. 
Island  In  Crystal  Lake. 
Island  In  Cass  Lake. 
Islarxl  In  Clear  Lake, 
island  In  Clear  Lake. 
Island  In  Clear  Lake. 
Island  In  George  Lake. 
Island  In  Lake  Nettie. 
IslarxJ  In  Long  Lake. 
Island  in  Long  Lake. 
Island  in  Huron  River. 
Island  in  Huron  River. 
Island  in  Huron  River. 


SURVEYED  ISLANDS  SUBJECT  TO  WHEELER 
[All  are  Michigan  Merden] 


County 


Serial  No. 


TWP 


RNG 


SEC 


Subdw 


AC 


Locatxxt/name 


Chippewa 
Chippewa 

Chippewa 
Chippewa 


041337 
041338 


041339 
041340 


47N 
46N 

42N 
41N 


IE 
2E 

4E 
5E 


11 
14 


16 
14 
23 


Tr.  41 

Tr.38 

Tr.37 

Lot2  . 

Tr.39 

Tr.38 


1.05 
0.60 
1.68 
124 
028 
127 


Black  Poini  Sugar  Island. 
Rock  Island. 
Advance  Island. 
Sweets  IslarxL 
Huron  Bay. 
Huron  Bay.- 
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Surveyed  Islands  Subject  To  Wheeler— Continued 

[All  are  Michigan  Mercian] 


County 

Serial  No. 

TWP 

RNG 

SEC 

Sub(fv 

AC 

LocatiorVname 

f^hinnpyifa         .. 

035667 

43N 

< 

26N 
26N 
41N 
42N 

42N 
42N 
30N 
30N 

6E 

low 

10W 

IE 

1W 

1W 
1W 
4W 
4W 

30 
31 

31 

1 

9 

3 

28 

Tr.  39 

Tr.  37  & 

38. 
Tr.40& 

41. 

Tr.  37 

Tr.  39 

Tr.  37  . 

Tr.  39  . — 

Tr.  40 

Tr.  37 

Tr.  41  

Tr.  37 

Tr.  38 

0.06 
0.47 

0.36 

0.10 
0.70 
1.10 
0.19 
0.02 
0.45 
0.45 
1.02 
0.91 

Potaganissing  Bay. 

Potaganissing  Bay. 

Grand  Traverse - 

041343 

Potaganissing  Bay. 

Rennie  Lake. 

Island  in  Artxjtus  Lake. 

%Aark\nac            .. • — 

041349 
041350 

LiWe  Island 

Maddnac 

LakeHuroa 

Lake  Huron. 

Maddnac — 

035172 
036455 
041360 
041361 

28 
29 
32 
32 

Lake  Huron. 
Bumam  Island. 

OtBOOO                   

BuNLake. 

CXsego...- - 

BuNLake. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deputy  State  Director,  Walter  Rewinski, 
at  ^03)  440-1727,  Eastern  States, 
Division  of  Resources  Planning,  Use  and 
Protection,  7450  Boston  Bovilevard, 
Springfield,  VA  22153. 
Dated:  August  28, 1998. 
Gwen  W.  Mason, 

Associate  State  Director.  Eastern  States. 
[FR  Doc  98-24110  Filed  9-8-98;  8:45  am] 

BILLING  CO06  4310-CJ-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-O22-08-1010-00:  GP-0307] 

Oregon:  Use  of  Helicopters  to  Gather 
Wild  Horses  Meeting  Notice 

AGENCY:  Bxireau  of  Land  Management 
(ELM).  DOL 

ACTION:  Bums  District  Office:  Public 
meeting  to  discuss  the  use  of  helicopters 
to  gather  wild  horses  in  Oregon. 

summary:  In  accordance  with  Pub.  L. 

92-195.  this  notice  sets  forth  the  public 

meeting  date  to  discuss  the  use  of 

helicopters  in  gathering  wild  horses  and 

the  proposed  gathering  schedule  in 

Oregon  for  FY99. 

EFFECTIVE  DATE:  October  5, 1998—2  p.m. 

to  3  p.m. 

ADDRESSES:  The  meeting  will  take  place 

at  the  ELM  Bums  District  Office,  HC 

74-12533  Highway  20  West,  Hines, 

Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  G.  Kenna,  Acting  District 

Manager,  Bums  District,  Bureau  of  Land 

Management,  HC  74-12533  Hwy  20 

West,  Hines,  Oregon  97738,  Telephone 

(503)573-4400. 

SUPPLEMENTARY  MFORMATION:  Public 

comments  will  be  accepted  concerning 

the  use  of  helicopters  to  gather  wild 

horses  in  eastern  Oregon  in  FY99.  The 


Sathering  schedule  and  approximate 
ates  of  gathering  will  be  presented  at 
the  meeting.  The  total  number  of  horses 
expected  to  be  gathered  will  be 
approximately  550  depending  on  the 
availability  of  funds  and  the  capability 
of  the  Bureau  of  Land  Management  to 
process  and  adopt  out  the  horses 
gathered. 

This  meeting  is  open  to  the  public. 
Persons  interested  in  making  an  oral 
statement  at  this  meeting  are  asked  to 
notify  the  Acting  District  Manager, 
Bums  District  Office,  HC  74-12533  Hwy 
20  West,  Hines,  Oregon  97738  by 
September  25, 1998.  Written  statements 
must  be  received  by  October  2, 1998. 

Summary  minutes  of  the  meeting  will 
be  available  for  public  inspection  and 
duplication  within  30  days  following 
the  meeting. 

Dated:  September  1, 1998. 
Miles  R.  Brown, 

Andrews  Resource  Area  Manager. 
(PR  Doc.  9a-24174  Filed  9-8-98;  8:45  am] 
BlUJNa  CODE  M10-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ES-030-0&-1310-00-241A;  MSES  48204] 

Proposed  Reinstatement  of  Terminated 
Oil  and  Gas  Lease;  Mississippi 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  MSES  48204,  Greene 
Coimty,  Mississippi,  was  timely  filed 
and  accompanied  by  all  required  rentals 
and  royalties  accruing  from  December  1, 
1997,  die  date  of  termination. 

Not  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16%  percent.  Payment  of  $500  in 
administrative  fees  and  a  $125 
publication  fee  has  been  made. 


The  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 
December  1, 1997,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
dted  above.  Tliis  is  in  accordance  with 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.a  188  (d)  and  (e)). 

For  Further  Information  Contact:  Gina 
Goodwin  at  (703)  440-1534. 

Dated:  August  28, 1998. 
Gwen  W.  Mason, 
Associate  State  Director. 
[FR  Doc  98-24108  Filed  9-8-98;  8:45  am] 
BOJJNQ  CODE  431  »-ai-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[E&-«30-08-1310-00-241A;  MSES  48202] 

(MIsslsslppQ  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  Leas* 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  MSES  48202,  Greene 
County,  Mississippi,  was  timely  filed 
and  accompanied  oy  all  required  rentals 
and  royalties  accruing  firom  December  1, 
1997,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16%  percent.  Payment  of  $500  in 
administrative  fees  and  a  $125 
publication  fee  has  been  made. 

The  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 
December  1, 1997,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
dted  above.  Hiis  is  in  accordance  with 
section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C  188(d)  and  (e)). 
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For  Further  Information.  Contact: 
Gina  Goodwin  at  (703)  440-1534. 

Dated:  August  28, 1998. 
Gwen  W.  Mason, 
Associate  State  Director. 
[FR  Doc.  98-24109  Filed  9-8-98;  8:45  am] 

BIUJNQ  CODE  431ft-aT-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-060-08-1430-01,  M84S05.1] 


Realty  Actions;  Sales, 
Montana 


etc: 


AGBiICY:  Bureau  of  Land  Management, 
Levtristown  Field  Office. 
ACTION:  Cancellation  of  notice  of  realty 
action;  Direct  sale  of  public  land  in 
Petroleum  Coimty,  Montana. 

summary:  The  Notice  of  Realty  Action 
published  in  the  Federal  Register, 
Volume  62,  No.  229,  on  November  28, 
1997  on  page  63381,  is  hereby  cancelled 
in  its  entirety.  The  sale  is  being 
cancelled  as  the  public  land  (80  acres) 
is  now  included  in  the  Two  Crow  Land 
Exchange  proposal,  MTM87193, 
Petroleum  County,  Montana. 

ADDRESSES:  Information  related  to  this 
action  is  available  for  review  at  the 
Lewistovra  Field  Office,  Airport  Road, 
P.O.  Box  1160,  Leviristown,  MT  59457. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  Park,  406-538-7461. 

Audiority:  Sec.  203,  Pub.  L.  94-579. 90 
Stat  2750  (43  U.S.C  1713)  and  Sec  206.  Pub. 
L  94-579, 90  Stat  2756  (43  U.S.C  1716)) 

Dated:  August  31, 1998. 
B.  Gene  Miller, 
Associat»Field  Manager. 
[FR  Doc.  98-24090  Filed  9-8-98;  8:45  am] 
MLUNa  OOOC  4«ie-0N-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Servica 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  29, 1998.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW, 
NC400,  Washington,  DC  20240.  Written 


comments  should  be  submitted  by 

September  24, 1998. 

Carol  D.  ShuU, 

Keeper  of  the  National  Register. 

CALIFORNIA 

Los  Angeles  County 

Kress,  George  R.,  House,  2337  Benedict 
Canyon  Dr.,  Los  Angeles,  98001196 

San  Diego  Connty 

Teacher  Training  School  Building — San 
Diego  State  Normal  School,  4345  Campus 
Ave.,  San  Diego,  98001193 

San  Francisco  County 

Hotel  Califomian,  403  Xvylor  St,  San 
Francisco,  98001195 

COLORADO 

Denver  County 

Brueger  Brothers  Building  and  Annex.  1732- 
1740  Champa  St,  Denver,  98001198 

FLORIDA 

Hendiy  County 

Dixie  Crystal  Theatre,  100  E.  Sugarland 
Hwy.,  Qewiston,  98001202 

Hernando  Connty 

South  Brooksville  Avenue  Historic  District, 
Roughly  along  S.  Brooksville  Ave.,  faxun 
Liberty  St  to  Early  Ave.,  Brooksville, 
98001203 

Lake  County 

Lake  County  Courthouse,  315  W.  Main  St, 
Tavares,  98001199 

Sarasota  County 

Payne,  Christy,  Mansion,  800  S.  Palm  Ave.. 
Sarasota,  98001201 


Suwannee  County 

Price,  Dr.,  House,  702  Pine  Ave.,  Live  Oak. 
98001200 

IOWA 

Floyd  Connty 

Wildwood  Park  Historic  District,  1  Wildwood 
Rd.,  Charles  Qty,  98001205 

Gnduie  County 

Cretsinger,  John,  House,  1363  Burl  Ln.,  Coon 
Rapids,  98001206 

Winneafaiek  County 

Decorah  East  Side  Elonentary  and  Middle 
School,  210  Vemon  St,  Decorah,  98001204 

Woodbury  County 

Ashby,  Atchison  A.,  House,  1807  Summit  St. 
Sioux  Qty,  98001207 

NEVADA 

Canon  Qty  Ind^endent  City 

Virginia  and  Truckee  Railroad  Depot — 
Carson  City,  729  N.  Carson  St,  Carson  Qty, 
98001208 


NORTH  CAROLINA 
Cumberiand  County 

Cross  Creek  Cemetery  Number  One,  Jet  of  N. 
Cool  Spring  and  Grove  St,  Fayetteviile, 
98001209 

Currituck  County 

Grandy  School,  (Former),  Jet  of  US  158  and 
Poplar  Branch  Rd.,  Grandy,  98001210 

TENNESSEE 

Giks  County 

Elk  River  Fortification  (Tennessee  Resources 
of  the  American  Civil  War  MPS),  Address 
Restricted,  Prospect  vicinity,  98001212 

Greene  County 

Bulls  Gap  Fortification  (Tennessee  Resources 
of  the  American  Civil  War  MPS),  Address 
Restricted,  Bulls  Gap  vicinity,  98001211 

TEXAS 

Wood  County 

Lott,  Howard  L.  and  Vivian  W.,  House,  311 
E.  Kilpatrick  St,  Mineola,  98001185 

UTAH 

Utah  County 

Davis— Ercanbrack  Farmstead  (Orem,  Utah 
MPS),  2044  S.  Main  St,  Orem,  98001213 

Weber  County 

Jefierson  Avenue  Historic  District  Roughly 
along  Jefierson  Ave.,  bet  2Sth  and  27th 
Sts..  Ogden.  98001214 

WASHINGTtm 

bland  County 

Utsalady  Ladies  Aid  Building.  79  Utsalacfy 
Rd.,  Camano  bland,  98001186 

[FR  Doc.  98-24112  Filed  9-8-98;  8:45  am) 

MLLMQ  CODE  4ai»-n-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Bureau  for  Qlotwl  Programs,  FiaM 
Support  and  RsMarcfi,  Offlca  of 
Environmant  and  UrtMn  Programs 
Cartfflcata  o(  the  Director 

I,  David  Painter,  Director,  Office  of 
Environment  and  Urban  Programs, 
Bureau  for  Global  Programs,  Field 
Support  and  Research,  U.S.  Agency  for 
Intematicmal  Development,  an  agency  of 
the  United  States  of  America,  do  hereby 
certify  that  from  this  date  of  publication 
and  until  further  notice,  for  the 
purposes  of  the  Housing  Guaranty 
Standard  Terms  and  conditions  (22  CFR 
part  204)  (1996)  ("Standard  Tenn"),  die 
authorized  representatives  of  USAID 
are: 

David  Painter 
Earl  Kessler 
Ronald  Carlson 
Michael  Enders 

Any  promissory  note  having  the 
guaranty  legend  signed,  either  by 
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manual  or  facsimile  signature,  by  one  of 
such  persons,  and  any  such  promissory 
notes  previously  signed  by  Viviann 
Gary,  former  Director,  Office  of 
Environment  and  Urban  Programs, 
Center  for  Environment,  U.S.  Agency  for 
International  Development,  shall 
constitute  an  "Eligible  Note"  (as  defined 
in  the  Standard  Terms)  entitled  to  the 
benefit  of  the  Standard  Terms. 

In  witness  whereof,  I  have  hereunto  set  my 
hand  this  31st  day  of  August,  1998. 
David  Painter, 

Director,  Office  of  Environment  and  Urban 
Program,  Bureau  of  Global  Programs.  Field 
Support  and  Research,  Agency  for 
International  Development. 
[FR  Doc.  98-24176  Filed  9-8-98;  8:45  am] 

BILUNO  C006  (IIC-ei-M 


FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

p:.C.S.C.  Meeting  Notice  Na  13-981 

Sunshine  Act  Meeting 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

DATE  AND  TIME:  Friday,  September  18, 
1998, 10:00  a.m. 

SUBJECT  MATTER:  A.  Oral  Hearings  on 
Objections  to  Proposed  Decisions  on 
claims  against  Albania,  as  follows: 

Claim  No.  ALB-117  James  Elias 

B.  Hearings  on  the  P.ecord  on 
Objections  to  Proposed  Decisions  on 
claims  against  Albania,  as  follows: 

Claim  Nos.  AL&-137  &  ALB-138 
Klementina  P.  Sevo  and  Marianthi  P. 
Fili 

C.  Proposed  Decisions  on  claims 
against  Albania. 

STATUS:  Open. 

All  meetings  are  held  at  the  Foreign 
claims  Settlement  Commission,  600  E 
Street,  N.W.,  Washington,  E)C.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW.,  Room 
6002,  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 


Dated  at  Washington,  DC,  September  4, 
1998. 

Judith  H.  Lock. 
Administrative  Officer. 
(FR  Doc.  98-24283  Filed  9-4-98;  3:06  pm] 

BILUNQ  OOOE  441*-SA-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  AdmtnistFatlon 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Records  of  Tests  and  Examinations  of 
Personnel  Hoisting  Equipment 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  efi^ort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  biirden  (time  and 
financial  resoiirces)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Records  of  Tests  and 
Examinations  of  Persoimel  Hoisting 
Equipment  MSHA  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  ofthe 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 
DATES:  Submit  comments  on  or  before 
November  9, 1998. 

ADDRESSES:  Send  comments  to  Patricia 
W.  Silvey,  Director,  Office  of  Standards, 
Regulations,  and  Variances,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
psilveydmsha.gov.  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (fecsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  O'Malley,  Program  Analysis 
Office,  Office  of  Program  Evaluation  and 
Information  Resources,  U.S.  Department 
of  Labor,  Mine  Safety  and  Healtii 
Administration,  Room  715,  4015  Wilson 
Boulevard.  Arlington.  VA  22203-1984. 
Mrs.  O'Malley  can  be  reached  at 
tomalley@msha.gov  (Internet  E-mail). 
(703)  235-1470  (voice),  or  (703)  235- 
1563  (facsimile). 
SUPPLEMBITARY  INFORMATION 

L  Background 

These  requirements  provide  for  a 
record  of  specific  test  and  inspections  of 
a  mine's  persoimel  hoisting  systems, 
including  the  wire  rope,  to  ensure  that 
the  system  remains  safe  to  operate. 
Review  of  the  record  indicates  whether 
deficiencies  are  developing  in  the 
equipment,  in  particular  the  wire  rope, 
so  that  corrective  action  may  be  taken 
before  an  accident  occurs.  A  record  is 
not  required  if  unsafe  conditions  are  not 
present  However,  the  mine  operator 
must  certify  that  the  required 
inspections  have  been  made. 

The  precise  format  in  which  the 
record  is  kept  is  left  to  the  discretion  of 
the  mine  operator.  All  records  are  made 
by  the  person  conducting  the  required 
examinations  or  tests.  Unless  otherwise 
noted  below,  these  records  are  to  be 
retained  for  one  year  at  the  mine  site. 

n.  Current  ActicMU 

The  information  is  used  by  industry 
management  and  maintenance 
persoimel  to  project  the  expected  safe 
service  performance  of  equipment;  to 
indicate  when  maintenance  and  specific 
test  need  to  be  performed;  and  to  ensure 
that  wire  rope  is  replaced  in  time  to 
maintain  the  necessary  safety  for 
miners.  Federal  inspectors  use  the 
records  to  ensure  that  unsafe  conditions 
are  identified  early  and  corrected.  The 
consequence  of  hoist  equipment 
malfunctions  or  wire  rope  feilures  can 
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result  in  serious  injuries  and  fetalities. 
It  is  essential  that  MSHA  inspectors  be 
able  to  verify  that  mine  operators  are 
pn^>erly  inspecting  their  hoist 
equipment  for  unsafe  conditions. 

Type  of  Review:  Extension. 


Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Records  of  Tests  and 
Examinations  of  Personnel  Hoisting 
Equipment 

OMB  Number:  1219-0034. 

Agency  Number:  MSHA  720. 


Recordkeeping:  All  records  are 
required  to  he  retained  for  one  year, 
except  for  the  wire  rope  test  and  that  is 
required  for  the  life  of  the  wire  rope. 

Affected  Public:  Business  or  other  for- 
profit. 


CiteAreference 

Total  respond- 
ents 

Frequency 

Total  re- 
sponses 

Average  time 
per  response 

Burden  hours 

EXAMINATION  56/57.19023 

86 
86 
86 

86 
86 
86 
86 
86 
274 

274 
274 
274 
274 
274 

Dailv 

22.360 
4.472 
2.236 

22.360 

4.472 

2.236 

172 

172 

18.064 

18.084 

548 

548 

1.644 

1,644 

20  minutes  .. 
10  minutes  .. 
45  min. 

5  min. 

5  mm 

5  mm 

1  hour 

9  minutes  .... 
1  hour 

5  minutes  .... 

1  hour 

0.15  hr 

9  minutes  .... 
1  hour 

7.379 

745 

1,677 

1.863 
373 
186 
172 

26 

(^  and  (d),  56/57.19121  „ „ 

Weekly 

BHweeMy ..... 

Daily -.... 

Wookty  ........ 

oMwooioy  ■••■• 

2/yeer 

2/year 

56;57.19129,   56/57.19131,   56/57.19132.   56/57.19133.   56/ 

57.19134. 

RECORDING  56/57.19023  (a)  and  (d)  

56«7.19121,  56/57.19129 „ 

56/57.19131,  56/57.19132,  56/57.19133, 56/57.19134  „ 

EXAMINATION  56/57.19022,  56/57.19023(0,  56/57. 19023(e) 

RECORDING „ „ 

EXAMINATION  75.1400-4.  75.1433(d).  77.1404,  77.1433(d). 

77.1906. 

RECORDING 

EXAMINATION  75.1432,  75.1433(e),  77.1432,  77.1433(e)  

RECORDING _ „. 

EXAMINATION  75.1400-2 

RECORDING 

\Jh  occasion 

Onocc 

Sem»-annuai 
Semi-annual 

6/yT 

6/year 

18,064 

1.506 

548 

82 

247 

1,644 

TOTALS  

99,032 

21  mm 

34332 

^     Total  Burden  Cost  (capital/startup): 
This  cost  is  based  upon  the  mine 
operator's  decision  as  to  whether  or/not 
to  install  a  personnel  hoist  or  elevator. 

Total  Burden  Cost  (operating/ 
maintaining):  $1,304,201. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  September  2. 1998. 

Gearge  M.  Fesak. 

Director,  Program  Evaluation  and  Information 
Resources. 

[FR  Doc.  98-24188  Filed  9-8-98;  8:45  am] 

BHJJNQ  OOOE  461»-(S-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  afxJ  Health  Administration 

Proposed  Information  CoHection 
Request  SutMnKted  for  PubHc 
Comment  and  Recommendations; 
Refuse  PHea  and  Impounding 
Structures,  Recordkeeping  and 
Reporting  Requirements 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwoiiw  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  geneiral  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 


and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirem«its  on  respondents  can  be 
properly  assessed. 

Qirrentiy,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Refuse  Piles  and 
Impoimding  Structures,  Recordkeeping 
and  Reporting  Requirements.  MSHA  is 
particiUarly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tneacctiracy  of  the 
agoicy's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electrcmic,  mechanical,  or  other 


technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  FOR  FURTHER  MFORMATKM  CONTACT 
section  of  this  notice. 
DATES:  Submit  comments  on  or  befme 
November  9, 1998. 

ADDRESSES:  Send  comments  to  Patricia 
W.  Silvey,  Director.  Office  of  Standards, 
Regulations,  and  Variances,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  commoits 
on  a  computer  disk,  or  via  E-mail  to 
psilvey9msha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or 
(703)  235-5551  (facsimile). 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mrs.  Theresa  M.  O'Malley,  Program 
Analysis  Officer,  Office  of  Pro-am 
Evaluation  and  Information  Resources, 
U.S.  Department  of  Labor,  Mine  Safety 
and  Health  Administration,  Room  719, 
4015  Wilson  Boulevard.  Arlington,  VA 
22203-1984.  Mrs.  O'Malley  can  be 
reached  at  TOMalleyQmsha.gov 
(Internet  E-mail),  (703)  235-1470 
(voice),  or  (703)  235-1563  (fecsimile). 
SUPPLEMBITARY  MFORMATKM: 

I.  Background 

The  Coal  Mine  Healtii  and  Safety  Act 
of  1969  was  amended  by  the  Federal  — 
Mine  Safety  and  Health  Act  of  1977 


48248 


Federal  Register /Vol.  63,  No.  174 /Wednesday,  September  9.  1998 /Notices 


after  the  Buffalo  Creek  dam  failure  in 
1972  in  West  Virginia.  The  refuse  pile 
and  impoundment  standards,  Title  30 
CFR  Sections  77.215  and  77.216  had 
been  enacted  earlier  in  1975  and  were 
incorporated  into  the  Act.  Additional 
parts  of  these  Sections  were 
promulgated  and  enacted  in  1992. 

The  standards  require  that  the  agency 
approve  prudently  engineered  design 
plans  for  dams  and  their 
impoimdments,  as  well  as  the  plans  for 
hazardous  refuse  piles  that  are  routinely 
constructed  by  coal  mine  operators. 
Plan  revisions  are  also  required  to  be 
submitted  for  approval.  In  addition,  the 
standards  also  require  plans  when  one 
of  these  sites  is  to  be  abandoned.  And 
plans  are  required  when  spontaneous 
fires  erupt  and  need  to  be  extinguished 
at  the  burning  site.  Records  of  weekly 
inspections  and  instrument  monitoring 
are  also  required  to  ensure  that  the  sites 
remain  safe.  Finally,  the  mine  operators 
are  also  required  to  submit  an  annual 
status  report  and  certification  that 
guarantees  that  the  site  is  being 
constructed  in  accordance  with  the 


approved  plan,  and  the  site  has  not  been 
altered  during  the  construction  year. 

II.  Current  Actions 

There  are  approximately  750  coal 
mine  impounding  structures,  of  which 
at  least  250  are  high-hazard  sites.  In 
addition,  there  are  hundreds  of  refuse 
piles,  and  of  these,  it  is  estimated  that 
25  are  hazardous.  All  impoundments 
and  hazardous  refuse  piles  are  required 
by  the  standards  to  be  constructed  and 
operated  in  an  approved  manner.  In 
addition,  coal  mine  operators  frequently 
revise  construction  plans  to 
accommodate  mining  conditions,  cycles 
or  markets.  Since  these  revisions  to  the 
structures  can  adversely  affect  a  great 
number  of  people,  such  changes  are 
required  to  be  planned  in  a  prudent 
manner  and  approved  by  the  agency. 

Fire  extinguishing  plans  are  only 
required  from  an  operator  when  a 
spontaneous  combustion  has  occurred, 
and  the  operator  is  directed  to 
extinguish  the  fire. 

Inspections  on  a  weekly  basis,  or 
inspections  at  a  longer  interval  for  long- 
established  and  stable  impoundments 
(after  the  regulation  changes  in  1992). 


are  required  to  ensure  that  precipitation, 
seismic  activity,  or  perhaps  an  unknown 
construction  flaw,  has  not  adversely 
affected  any  part  of  the  dam  site.  The 
annual  status  report  and  certification 
ensures  that  the  company's  engineers 
confirm  that  the  site  is  in  accordance 
with  the  approved  engineering  plan. 

An  abandonment  plan  approved  by 
the  agency,  ensures  that  a  hazardous  site 
is  not  left  in  place  after  all  mining 
activity  has  ceased. 

Type  o/fleview:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Impounding  Structiires  and 
Refuse  Piles,  Reporting  Requirements, 
Certifications  and  Recordkeeping. 

OMB  Number:  1219-0015. 

Agency  Number:  MSHA  211. 

Recordkeeping:  3  years. 

Affected  Public:  Business  or  other  for- 
profit. 

Cite/Reference/Form/etc:  30  CFR 
Sections  77.215  and  77.216. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintaining):  $3,618,412. 


Cite/Reference 


77.215  New  Refuse  Rites  

Fire  Ext.  Plans 

Abandonment  Ptans  .......... . 

Certification  

77216  New  Irnpoundments 

Revisions 

Annual  Certification 

Inspections  w/monitoring  Instniments 
Without  Monitoring  Instruments  

Totals  


Total  resportd- 
ents 


24 

24 

25 

15 

731 

100 

100 

300 

431 


755 


Frequency 


Annually  

Annually  

Annually  

Annually  

Annually 

Annually  

Annually 

On  Occasion 
Annually 


Total  re- 
sponses 


SO 
1{ 
25 

15 

50 

100 

100 

5,1  X 

7.327 


12,768 


Average  time 

per  response 

(ttours) 


16 
4 
8 
2 
1,300 
5 
2 
3 
2 


Burden  hours 


800 

4 

200 

30 

65,000 

500 

200 

15,300 

14.654 


96.688 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  September  2, 1998. 
Geerge  M.  Fesak, 

Director,  Program  Evaluation  and  Information 

Besources. 

(FR  Doc  98-24189  Filed  9-8-98;  8:45  am] 

MLLMQ  OOOE  4S10-«»-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Doctot  Na  ICR-«8-^ 

Gear  Cartification  (29  CFR  part  1919); 
Announcamant  of  OMB  ApfMOval  of 
Information  Collection  Requirements 

AQBICY:  Occupational  Safety  and  Health 

Administration. 

ACTION:  Notice;  Announcemmit  of  the 

OMB  approval  of  information  collection 

requirements. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  is  announcing 
that  the  collections  of  information  found 
in  the  standard  on  Gear  Certification  (29 
CFR  part  1919)  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  the  Paperworic  Reduction 


Act  of  1995).  This  document  announces 
the  OMB  approval  number  and 
expiration  date. 

DATES:  Efiective  September  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tlieda  Kenney,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Hedth  Administration,  U.S 
Department  of  Labor,  Room  N-3605. 
200  Constitution  Avenue.  N.W., 
Washington.  D.C.  20210.  telephone 
(202)  219-8061,  ext.  100. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  6, 1998  (63 
FR  11311),  the  Agency  announced  its 
intent  to  request  renewal  of  its  current 
OMB  approval  for  29  CFR  part  1919, 
Gear  Certification.  In  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  OMB  has 
renewed  its  approval  for  the  information 
collection  and  assigned  OMB  control 
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nimiber  1218-0003.  The  approval 
expires  on  July  31,  2001.  Under  5  CFR 
1320.5(b),  an  Agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  nmnber. 

Signed  at  Washington,  D.C.  this  28th  day 
of  July  1998. 

Qiarles  N.  Jeffivas, 

Assistant  Secretary  of  Laljor. 

(FR  Doc.  98-24190  Filed  9-8-98;  8:45  am] 

BILUNQ  OOOE  4«10-a6-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR  98-30] 

Confined  and  Enclosed  Spaces  and 
Other  Dangerous  Atmospiheres  In 
Shipyard  Employment  (29  CFR  part 
1915);  Information  Collection 
Requirements 

ACTION:  Notice;  Opportimity  for  Public 
Conmient. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  eff^ort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  solicitiiig 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirements  contained  in  the  standard 
on  Confined  and  Enclosed  Spaces  and 
Other  Dangerous  Atmospheres  in 
Shipyard  &nployment  (29  CFR- part 
1915).  The  Agency  is  particularly 
interested  in  conunents  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  cr  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  9. 
1998. 

ADDRESSES:  Conunents  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-9B-30.  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Telephone: 
(202)  21^7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605. 
200  Constitution  Avenue.  N.W., 
Washington.  D.C.  20210.  telephone: 
(202)  219-8061.  A  copy  of  the 
referenced  information  collection 
request  is  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219- 
8061,  extension  100,  or  Barbara  Bielaski 
at  (202)  219-8076,  extension  142.  For 
electronic  copies  of  the  Information 
Collection  Request  on  Confined  and 
Enclosed  Spaces  and  Other  Dangerous 
Atmospheres  in  Shipyard  Employment, 
contact  OSHA's  WebPage  on  the 
Internet  at  http://www.osha.gov  and 
click  on  "Regulations  and  Compliance." 
SUPPLBeiTARY  INFORMATION: 

L  BackgroiiBd 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  sudi  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employmmt. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  tiie 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  requirements  ccmtaioed  in  the 
standard  on  Confined  and  Enclosed 


Spaces  and  Other  Dangerous 
Atmospheres  in  Shipyard  Employment 
(29  CFR  part  1915)  are  necessary  for  the 
protection  of  employees  exposed  to 
hazardous  atmospheres  in  shipyard 
employment.  Hazardous  atmospheres, 
whether  toxic,  flammable  or  oxygen 
deficient/enriched,  are  found 
throughout  shipyard  employment,  in 
shipbuilding,  ship  breaking,  ship  repair 
and  land  side  activities.  Before 
employees  can  work  in  spaces  that  may 
contain  hazardous  atmospheres,  the 
spaces  must  be  inspected  and  often 
tested  to  determine  atmospheric 
contents.  In  some  situations,  the  testing 
is  done  by  a  Marine  Chemist,  Coast 
Guard  Authorized  Person,  or  certified 
industrial  hygienist  and  a  hot  work 
certificate  is  issued  and  posted.  To  make 
sure  the  atmosphere  in  a  space  remains 
safe  for  workers,  retesting  will  be 
required.  In  the  vast  majority  of 
situations,  a  Shipyard  Competent 
Person  (SCP)  will  test  the  space,  record 
and  maintain  the  results  and  post 
instructions  for  the  woricers  to  follow 
prior  to  or  during  work  in  the  space. 
The  SCP  must  also  retest  as  necessary  to 
maintain  safe  conditions. 

Employees  who  must  enter  spaces 
that  may  contain  hazardous 
atmospheres  must  be  trained  and  a 
record  kept  of  the  training.  Training  is 
also  required  for  the  shipyards  that 
maintain  their  own  rescue  teams. 

Employers  and  employees  are  imable 
to  recognize  toxic,  flammable  or  oxygen 
deficient/enriched  atmospheres  in 
spaces  without  first  testing  to  detennine 
that  hazardous  conditions  exist.  By 
requiring  employers,  under  29  CFR 
1915.7,  to  ensure  that  employees  have 
the  ability  and  knowledge  to  recognize, 
test  for,  and  remove  these  hazards  and 
to  specifically  assign  certain  duties  to 
these  employees,  OSHA  is  reducing  the 
incidence  of  accidents  caused  by 
hazardous  atmospheres  within  ^pyard 
employment,  including,  but  not  limited 
to.  vessels  and  vessel  sections. 

There  is  an  increase  of  135.869 
burden  hours  associated  with  the 
information  collection  requirements 
contained  in  the  standard  (from  1,312 
hours  to  137,181  hours).  This  increase  is 
due  primarily  to  a  mathematical  error  in 
OSHA's  previous  estimates.  In  the 
previous  burden  estimates,  OSHA,  in 
error,  only  counted  the  burden  to 
perform  tests  and  inspections  once  a 
year,  rather  than  daily  or  235  woridng 
days  per  year.  In  addition,  OSHA's 
previous  estimates  did  not  account  for 
all  of  the  provisions  in  the  standard 
currently  considered  "collections  of 
information"  under  PRA-95. 
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n.  Current  Actions 

This  notice  requests  public  comment 
on  OSHA's  burden  hoiu'  estimates  prior 
to  OSHA  seeking  Office  of  Management 
and  Budget  (ONffl)  approval  of  the 
information  collection  requirements 
contained  in  the  standard  on  Confined 
and  Enclosed  Spaces  and  Other 
Dangerous  Atmospheres  in  Shipyard 
Employment  (29  CFR  part  1915). 

Type  of  Review:  Extension  of  a 
Currently  Approved  Collection. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Confined  and  Enclosed  Spaces 
and  Other  Dangerous  Atmospheres  in 
Shipyard  Employment  (29  CFR  part 
191S). 

OMB  Number:  1218-0011. 

Agency  Number  Docket  Number  ICR- 
98-30. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  tribal  Government. 

Number  of  Respondents:  82,425. 

Frequency:  Varies  (On  Occasion, 
Daily). 

Average  Time  per  Response:  Varies 
from  2  minutes  (.03  hr.)  2  hours. 

Estimated  Total  Burden  Hours: 
137,181. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  (OMB) 
approval  of  the  information  collection 
request.  The  comments  will  become  a 
matter  of  public  record. 

Signed  at  Washington,  D.C.,  this  28th  day 
of  Augiutl998. 
Charles  N.  JeCfren, 
Assistant  Secretary  of  Labor. 
(FR  Doc.  9S-24191  Filed  9-«-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Doclwt  Na  H370A] 

Occupational  Exposure  to  Bloodbome 
Pathogens:  Request  for  Infonnation 

AQBICY:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Request  for  information. 

SUMMARY:  OSHA  requests  information 
and  comment  on  engineering  and  work 
practice  controls  used  to  eliminate  or 
minimize  the  risk  of  exposure  to 
bloodbome  pathogens  due  to 


percutaneous  injuries  from 
contaminated  needles  and  other 
contaminated  sharps  in  occupational 
environments.  Percutaneous  injuries 
continue  to  be  a  concern  in  work 
settings  where  employees  are  exposed  to 
bloodbome  pathogens.  The  Agency  is 
considering  possible  actions  that  it  can 
undertake  to  assist  in  addressing  this 
issue.  Consequently,  OSHA  is  interested 
in  strategies  for  reducing  percutaneous 
injury  rates  that  have  been  successfully 
implemented  in  the  work  environment, 
including  work  practices  and,  in 
particular,  the  use  of  devices  designed 
to  limit  the  risk  of  such  injuries,  llie 
information  received  in  response  to  this 
notice  will  be  carefully  reviewed  and 
will  assist  OSHA  in  determining 
effective  approaches  to  reducing 
percutaneous  injiury  rates  and  what  role 
the  Agency  may  have  in  these 
approaches. 

DATES:  Comments  should  be  postmarked 
on  or  before  December  8. 1998. 
ADDRESSES:  Comments  should  be 
submitted  in  quadruplicate  or  one 
original  (hardcopy)  and  one  diskette 
(5V4  or  3V2  inch)  in  WordPerfect  5.0, 
5.1,  6.0, 6.1,  7.0,  8.0.  or  ASCII  to  the 
Docket  Officer,  Docket  No.  H370A, 
Ro(Hn  N-2625,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210.  Telephone: 
(202)  219-7894.  Comments  of  10  pages 
or  fewer  may  be  transmitted  by  fax  to 
(202)  219-5046,  provided  the  original 
and  three  copies  are  sent  to  the  Docket 
Office  thereafter. 

Comments  may  also  be  submitted 
electronically  through  OSHA's  Internet 
site  at  URL,  http://www.osha-slc.gov/ 
html/needle-form.html.  Please  be  aware 
that  information  such  as  studies,  journal 
articles,  and  so  forth  cannot  be  attached 
to  the  electronic  response  and  must  be 
submitted  in  quadruplicate  to  the  above 
address.  Such  attachments  must  clearly 
identify  the  respondent's  electronic 
submission  by  name,  date  and  subject, 
so  that  they  can  be  attached  to  the 
correct  response. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Bonnie  Friedman,  Director,  OSHA 
Office  of  Public  Affairs,  Room  N-3647, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210.  Telephone:  (202)  219-8148. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Needlesticks  and  other  sharps  injuries 
are  a  recognized  means  of  transmitting 
infectious  bloodbome  diseases. 
Bloodbome  pathogens  shown  to  be 
transmitted  throu^  percutaneous 
injuries  include  hepatitis  B  virus  (HBV), 
human  immunodeficiency  virus  (HIV). 


and  hepatitis  C  virus  (HCV).  In 
recognition  of  the  threat  to  the  health  of 
workers  posed  by  HBV,  HIV,  and  other 
bloodbome  pathogens,  OSHA 
promulgated  the  Bloodbome  Pathogens 
standard  (29  CFR  1910.1030)  on 
December  6, 1991.  The  Agency  is 
interested  in  the  progress  in  efforts  to 
prevent  needlesticks  and  other 
percutaneous  injuries  in  the  years 
following  promulgation  of  the 
Bloodbome  Pathogens  standard  and  in 
assessing  the  status  of  approaches  to 
percutaneous  injury  prevention.  Such 
approaches  include  use  of  safer  medical 
devices  and  safer  work  practices  as  well 
as  integrated  percutaneous  injury 
prevention  programs.  In  using  the  term 
"safer  medical  device,"  the  Agency  is 
referring  to  the  wide  variety  of 
implements  designed  to  reduce  the  risk 
of  needlesticks  and  other  percutaneous 
-injuries  through  such  measures  as 
substitution  (as  in  the  use  of  a  blunt 
caimula  with  a  prepierced  septum  for 
intravenous  administration  of 
medication),  modification  of  the  device 
to  reduce  the  hazard  (as  with  a  blimt 
suture  needle),  or  incorporation  of 
safiety  feattires  (as  with  a  retractable- 
needle  syringe).  In  addition,  OSHA  is 
interested  in  integrated  percutaneous 
injury  prevention  programs  that  have 
been  successfully  implemented  in  the 
workplace.  These  programs  may  include 
use  of  safer  medical  devices,  safer  work 
practices,  elimination  of  needles  and 
other  sharps  in  certain  instances  and 
procedures,  focused  intervention  in 
high  injury  areas,  specialized  training, 
and  other  elements. 

Hepatitis  B  infection  in  health  care 
workers  has  been  estimated  to  have 
declined  following  promiUgation  of  the 
Bloodbome  Pathogens  standard,  from 
5,000  new  cases  in  1991  to  800  new 
cases  in  1995  (Exhibit  1-5).  The  HBV 
infection  incidence  rate  for  health  care 
workers  is  now  lower  than  the 
incidence  rate  for  the  general  U.S. 
poptilaticm  (Exhibit  1-4).  However, 
needlesticks  and  other  percutaneous 
injuries  continue  to  be  of  occupational 
health  concem  due  to  the  frequency  of 
their  occurrence  and  the  severity  of  the 
health  effects  that  can  be  associated 
with  them.  In  the  occupational 
environment,  percutaneous  injuries 
have  been  estimated  to  occur 
approximately  600,000  times  annually 
(Exhibit  1-2). 

HBV  has  long  been  recognized  as  a 
pathogen  capable  of  causing  serious 
illness  and  death.  Approximately  60- 
70%  of  acute  HBV  infections  are 
asymptomatic;  the  remaining  cases 
result  in  symptoms  and  signs  which 
may  include  jaundice,  fatigue, 
abdominal  pain,  loss  of  appetite, 


Federal  Register/Vol.  63,  No._l 74 /Wednesday,  September  9,  1998/Notices  48251 


nausea,  and  vomiting.  Severe  acute 
infections  may  require  hospitalization, 
and  can  result  in  death.  Most  HBV 
infections  result  in  complete  recovery 
and  immtmity  from  future  infection;  in 
5-10%  of  adult  cases,  however,  inability 
to  clear  the  virus  from  liver  cells  results 
in  chronic  HBV  infection.  Chronic  HBV 
infection  has  been  linked  to  increased 
risk  of  cirrhosis  and  liver  cancer; 
approximately  15%-25%  of  chronically 
infected  persons  are  expected  to  die 
prematurely  frt)m  these  causes. 

In  1981,  the  first  cases  were  reported 
in  the  United  States  of  what  was  to 
become  known  as  Acquired 
Immtmodeficiency  Syndrome  (AIDS); 
AIDS  is  caused  by  HIV.  By  killing  or 
impairing  cells  of  the  immune  system, 
HIV  progressively  destroys  the  body's 
ability  to  fight  infections  and  certain 
cancers.  Two  to  four  weeks,  after 
exposure  to  the  virus,  up  to  70  percent 
of  HIV-infected  persons  suffer  flu-like 
signs  and  symptoms,  which  may 
include  fever,  headache,  malaise  and 
enlarged  lymph  nodes.  These  signs  and 
symptoms  usually  disappear  within  a 
week  to  a  month.  More  persistent  or 
severe  signs  and  symptoms  may  not 
surfece  for  a  decade  or  more  after  HIV 
first  enters  the  body.  During  the 
asymptomatic  period,  however,  HIV  is 
actively  infecting  and  killing  cells  of  the 
immune  system,  and  the  virus  is 
transmissible  to  others  through  sexual 
contact  with  an  infected  person, 
percutaneous  injury  with  infected  blood 
or  other  infectious  materials,  injection 
of  infected  blood  (transfusions,  IV  drug 
abuse),  exposure  to  infected  blood  or 
other  infectious  materials  through 
mucous  membranes  or  non-intact  skin, 
and  perinatal  exposure.  As  the  immune 
system  deteriorates,  a  variety  of 
complications  begin  to  surfece.  Enlarged 
lymph  nodes,  fetigue,  and  fever  may 
again  be  evident;  weight  loss,  persistent 
skin  rashes,  and  short-term  memory  loss 
have  also  been  associated  with  HIV 
infection.  The  term  AIDS  applies  to  the 
most  advanced  stages  of  HiV  infection. 
Opportimistic  infections  common  in 
people  with  AIDS  can  cause  coughing, 
shortness  of  breath,  seizures,  dementia, 
severe  and  {>ersistent  diarrhea,  vision 
loss,  severe  headaches,  extreme  fatigue, 
nausea,  vomiting,  lack  of  coordination, 
coma,  abdominal  cramps,  and  difficult 
or  painful  swallowing.  People  with 
AIDS  are  particularly  prone  to 
developing  various  cancers  such  as 
Kaposi's  sarcoma  or  lymphomas. 

Persons  who  become  acutely  infected 
with  the  Hepatitis  C  virus  (HCV)  may 
develop  illness  evidenced  by  jaundice, 
fatigue,  abdominal  pain,  loss  of  appetite, 
nausea,  and  vomiting.  Nearly  all  acute 
infections  are  persistent;  chronic  liver 


disease  develops  in  about  67%  of  those 
who  become  infected,  placing  these 
individuals  at  increased  risk  of 
developing  cirrhosis  and  liver  cancer. 

In  the  U.S.,  between  one  and  1.25 
million  persons  are  estimated  to  suffer 
fitjm  chronic  HBV  infection  (Exhibits  1- 
6, 1-10, 1-11);  650,000  to  900,000 
individuals  are  estimated  to  be  infected 
with  mv  (Exhibit  1-3),  and  nearly  four 
million  persons  are  estimated  to  be 
chronically  infected  with  HCV  (Exhibits 
1-8, 1-12, 1-13).  Percutaneous  injiuy 
resulting  in  exposure  to  blood  or  certain 
other  body  fluids  from  any  of  these 
individuals  places  health  care  workers 
at  risk  of  contracting  disease.  In 
addition  to  the  risk  of  disease 
transmission,  workers  may  suffer  from 
the  side  effects  of  drugs  used  for  post- 
exposure prophylaxis  and  from 
psychological  stress  due  to  the  threat  of 
infection  after  an  exposure  occurs. 

By  this  notice,  OSHA  solicits  public 
input  on  approaches  to  percutaneous 
injury  prevention.  In  order  to  assist  the 
Agency  in  evaluating  the  issue  of 
prevention  of  percutaneous  injuries  and 
possible  actions  that  could  promote 
implementation  of  prevention  strategies, 
OSHA  encourages  responses  to  include 
any  pertinent  data  that  could  be  helpful 
in  performing  this  evaluation,  including 
information  on  systems  used  for  the 
collection  and  assessment  of  data  on 
needlestick  and  other  percutaneous 
injuries;  intervention  measures, 
including  specific  types  of  safer  medical 
devices  and  safer  work  practices 
currently  in  use  and  the  effect  these 
devices  and  work  practices  have  had  on 
injury  rates;  and  the  costs  and  savings 
associated  with  particular  approaches. 
The  Agency's  actions  are  independent 
of  the  current  activities  in  California 
relative  to  this  issue.  Fiirther 
information  on  California's 
deliberations  can  be  obtained  by 
contacting  the  OSHA-approved  State 
Plan  Agency:  California  Department  of 
Industrial  Relations,  Division  of 
Occupational  Safety  and  Health,  at  (415) 
972-8500. 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1, 
1998,  require  each  agency  to  write  in 
plain  language.  For  the  purpose  of 
improving  future  requests  for 
information,  we  invite  your  comments 
on  how  successful  this  notice  is  in 
meeting  this  goal.  For  example: 
— ^Is  the  material  organized  to  suit  your 

needs? 
— ^Is  the  Agency's  intent  and  meaning  of 

the  questions  understood? 
— ^Woiud  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphs)  have  made  the  notice 

easier  to  understand? 


— Would  more  (but  shorter)  questions  be 

better? 
— Does  the  request  for  information 

contain  technical  language  or  jargon 

that  isn't  clear? 
— Could  something  have  been  done  to 

make  the  request  for  information 

easier  to  understand? 

If  you  are  submitting  your  comments 
via  the  electronic  form,  responses  to  the 
above  questions  can  be  placed  in  the 
box  labeled  "Additional  Comments  or 
Questions." 

n.  Key  Issues  on  which  Conunent  is 
Requested 

OSHA  includes  these  questions  to 
provide  a  basis  for  response  to  this 
general  request  for  information. 
However,  commentors  are  encoiuaged 
to  address  any  aspect  of  percutaneous 
injury  prevention  strategies  that  they 
feel  is  pertinent  to  the  issue. 

1.  Wnat  is  the  type,  size,  and 
employment  of  your  fecility  or  work 
setting?  OSHA  solicits  information  on 
the  type  and  size  of  yoiir  facility  or  work 
setting  (e.g.,  200-bed  tertiary  care 
hospital,  10-bed  nursing  home),  the  total 
nimiber  of  employees,  how  many  of 
these  employees  have  the  potential  to 
sustain  a  needlestick  or  other 
percutaneous  injury  during  performance 
of  their  job  duties  and,  if  possible,  the 
job  classification(s)  of  these  employees. 

2.  Does  your  facility  have  a 
surveillance  system  to  track 
needlesticks  and  other  percutaneous 
injtuies?  If  yes,  please  state  if  your 
system  includes  tracking  of  needlesticks 
and  other  percutaneous  injuries  other 
than  those  that  must  be  recorded  on  the 
OSHA  200  log.  OSHA  solicits 
infonnation  on  systems  being  used  to 
track  needlesticks  and  other 
percutaneous  injuries,  if  and  how  the 
gathered  information  is  used,  and  any 
fectors  affecting  the  successful 
implementation  of  such  systems. 

3.  What  is  the  total  number  of 
potentially  contaminated  needlesticks 
and  other  percutaneous  injuries  that 
have  occurred  in  your  fecility  in  the 
past  year  and  in  previous  years?  OSHA 
solicits  information  on  how  many  of 
these  needlesticks  and  other 
percutaneous  injuries  were  recordable 
on  the  OSHA  200  log  and  how  many 
were  non-recordable. 

4.  What  is  the  rate  of  injuries  from 
potentially  contaminated  needles  and 
other  sharps  in  your  workplace  in  the 
past  year  and  in  previous  years?  If 
possible,  please  express  your  response 
in  terms  of  Injuries  per  100  Workers 
according  to  the  following  formula: 

*  Base  for  100  equivalent  full-time 
workers,  working  40  hours  per  week,  50 
weeks  per  year. 
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Rate  = 


(Number  of  Injuries  from  question  #3)  x  200,000  * 
Hours  Worked  »• 


•*  Includes  hours  worked  by  all  full 
time,  part  time,  or  temporary  workers 
covered  by  your  bloodbome  pathogens 
exposure  control  plan. 

OSHA  seeks  information  and 
comment  on  needlestick  and  other 
percutaneous  injury  rates  and/or 
patterns  associated  with  particular 
employee  groups,  work  locations, 
procedures,  or  devices. 

5.  What  methods  and  criteria  are  used 
in  your  workplace  to  evaluate  the 
effectiveness  of  existing  exposure 
controls?  If  a  system  is  used  in  your 
workplace  for  periodic  review  of  the 
feasibihty  of  instituting  more  effective 
engineering  controls,  please  describe  the 
system  including  the  type  of 
information  obtained,  how  this 
information  is  applied,  and  how  the 
appropriate  individuals  in  your 
workplace  become  aware  of  the 
availabiUty  of  new  controls. 

6.  Has  any  type  of  integrated 
percutaneous  injury  prevention 
program,  as  discussed  above,  been 
established  in  your  workplace  to  reduce 
the  incidence  of  needlesticks  and  other 
percutaneous  injuries?  If  yes,  OSHA 
solicits  information  and  comment  on 
the  structiue  and  content  of  this 
program  (e.g.,  safer  work  practices,  safer 
medical  devices,  training),  the  results 
achieved,  and  any  specific  problems 
and/or  successes  that  have  been 
encoimtered  in  the  implementation  and 
operation  of  the  program. 

7.  To  what  extent  nave  devices 
designed  to  reduce  the  incidence  of 
needlesticks  and  other  percutaneous 
injuries  been  adopted  in  your 
workplace?  Please  provide  any 
workplace-  or  industry-specific  data  you 
have  available  indicating  the  degree  to 
which  devices  incorporating  safety 
features  have  replaced  standard  devices, 
with  specific  information  on  the  types 
(e.g.,  needleless  IV  connector,  blunt 
suture  needle)  and  brand  or  description 
of  devices  used;  where  such  devices  are 
used  (i.e.,  specific  locations,  procedures, 
or  employee  groups);  and  any  historical 
data  indicating  the  rate  at  which  your 
workplace  has  implemented  safer 
medical  devices  over  the  years. 

8.  On  what  basis  are  decisions  made 
in  your  workplace  concerning  selection 
of  safer  medical  devices?  OSHA  solicits 
information  and  comment  on  design 
and/or  performance  criteria  being  used 
to  select  safer  medical  devices  and  the 
basis  for  using  the  particular  criteria;  if 
and  how  percutaneous  injury  data  are 
used  in  maldng  selection  decisions;  if 


and  how  the  opinions  of  the  primary 
users  of  needles  and  other  sharps  are 
considered  in  selection  decisions;  how 
costs  are  considered  in  the  selection 
process;  and  any  other  factors  that 
influence  selection  decisions. 

9.  Have  new  safer  medical  devices 
been  readily  accepted  and  correctly 
used  when  provided?  OSHA  seeks 
information  and  comment  on  factors 
influencing  successful  implementation 
of  safer  medical  devices  in  the 
workplace. 

10.  What  provisions  are  made  to 
ensure  adequate  training  and  education 
in  the  use  of  safer  medical  devices  and/ 
or  safer  work  practices  in  your 
workplace?  OSHA  solicits  information 
and  comment  on  the  effectiveness  of 
training  and  education  in  reducing 
needlesticks  and  other  percutaneous 
injuries,  both  relative  to  and  in 
conjunction  with  the  implementation  of 
safer  medical  devices  and/ or  safer  work 
practices.  Specific  information  is 
desired  regarding  program  elements, 
successful  and/or  unsuccessful 
measures  undertaken,  and  the  method(s) 
by  which  results  were  measured. 

11.  How  effective  are  safer  medical 
devices  and/or  safer  work  practices  in 
reducing  percutaneous  injury  rates? 
OSHA  seeks  information  and  comment 
on  the  efficacy  of  safer  medical  devices 
and/or  safer  work  practices  in  reducing 
injuries  from  needles  and  other  sharps, 
including  any  data  available  that  will 
aid  in  quantifying  these  results  in  total 
and/or  for  specific  employee  groups, 
work  locations,  procedures,  devices  or 
work  practices;  and  the  method(s)  by 
'which  these  data  were  obtained.  OSHA 
is  particularly  interested  in  data 
regarding  the  percutaneous  injury  rates 
prior  to  implementing  the  device(s)  and/ 
or  work  practice(s),  steps  used  in 
selecting  and  implementing  the 
device(s)  and/or  work  practice(s)  in  the 
work  setting,  and  the  percutaneous 
injiuy  rates  after  implementation. 

12.  Has  use  of  safer  medical  devices 
and/or  safar  work  practices  in  any  way 
affected  the  delivery  of  patient  care?  If 
yes,  please  describe  the  effects  and  any 
data  quantifying  these  effects. 

13.  Based  on  observations  in  your 
workplace  and  your  knowledge  from 
other  sources,  please  describe  any 
obstacles  that  may  be  encoimtered 
relative  to  the  selection,  purchase,  and 
effective  implementation  of  currently 
available  and  new  safer  medical  devices 
in  the  workplace,  along  with  any 
specific  information  and  conmient  you 


can  provide  detailing  successful  and/or 
unsuccessful  methods  of  overcoming 
these  obstacles. 

14.  OSHA  solicits  information  on  the 
costs  associated  with  the 
implementation  of  safer  medical  devices 
and  any  savings  resulting  from  their  use. 
Please  provide  specific  information  on 
the  methods  used  to  calculate  these 
costs  and  savings. 

15.  Please  describe  any  problems 
associated  with  sharps  disposal 
containers  in  your  workplace,  as  well  as 
successful  and/or  unsuccessful 
measures  that  have  been  undertaken  to 
correct  these  problems. 

16.  Based  on  experience  in  your 
workplace  and  yotir  knowledge  from 
other  sources,  what  are  the  most 
effective  means  of  preventing 
needlesticks  and  other  percutaneous 
injuries?  Please  explain  the  basis  for 
your  opinion  on  this  matter  and  provide 
any  supporting  evidence. 

Authority  and  Signature 

This  dociunent  was  prepared  under 
the  direction  of  Charles  N.  Jeffress, 
Assistant  Secretary  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW. 
Washington,  DC  20210.  It  is  issued 
pursuant  to  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1593:  29  U.S.C.  655). 

Signed  at  Washington,  DC,  this  3rd  day  of 
September  1998. 

Oiarlet  N.  JeBnas, 

Assistant  Secretary  of  Labor  for  Occupational 

Safety  and  Health. 

(FR  Doc  98-24124  Filed  9-ft-98;  8:45  am] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting 

August  31, 1998. 

"FEDERAL  REGISTER"  CITATKM  OF 
PREVIOUS  ANNOUNCEMBIT:  Vol.  63.  No. 
164,  at  45,267.  August  25. 1998. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 
This  meeting  will  commence 
immediately  following  the  conclusion  of 
the  meeting  starting  at  10:00  a.m.. 
Friday.  August  28, 1998,  to  consider 
Secretary  of  Labor  v.  White  Oak  Mining 
k  Consti-.  Co.,  Docket  No.  WEST  96-338. 
PLACE:  Room  6005,  6th  Floor,  1730  K 
Street,  N.W.,  Washington.  D.C. 
STATUS:  Open. 
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CHANGES  IN  THE  MEETING:  The  Status  of 
the  Commission  meeting  to  consider 
and  act  upon  the  following  item  was 
changed  from  open  to  closed: 

1.  Secretary  of  Labor  v.  Lone 
Moimtain  Processing,  Inc.,  Docket  No. 
KENT  98-254-D.  (Issues  include 
whether  the  Mine  Act's  temporary 
reinstatement  remedy  applies  to  an 
applicant  for  employment.) 

Because  agency  business  so  required, 
it  was  determined  by  a  majority  vote  of 
the  Commission  on  August  28, 1998.  to 
change  the  status  of  this  meeting  from 
open  to  closed  [Pursuant  to  5  U.S.C. 
$  552b(c)(10)].  Chairman  Jordan  and 
Commissioners  Marks  and  Beatty  voted 
to  change  the  meeting  status  to  closed 
and  Commissioners  Riley  and 
Verheggen  voted  to  keep  the  meeting 
status  open.  No  earlier  annoimcement  of 
the  change  was  possible. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen,  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 
Jean  IL  Ellen, 
Chief  Docket  Qerk. 

(FR  Doc  98-24194  Filed  9-3-98;  4:42  pmj 
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NATIONAL  COUNaL  ON  DISABIUTY 
Sunshine  Act  Meeting 

TYPE:  Quarterly  Meeting  and  Public 

Hearing. 

AGENCY:  National  Council  on  Disability. 

SUMMARY:  This  notice  sets  forth  the 

schedule  and  proposed  agenda  of  the 

forthcoming  quarterly  meeting  and 

public  hearing  of  the  National  Council 

on  Disability.  Notice  of  this  meeting  is 

required  under  Section  552b(2](l)  of  the 

Government  in  the  Sunshine  Act  (P.L. 

94-409). 

QUARTERLY  MEETING  DATES:  November 

18-19. 1998. 8:30  a.m.  to  5:00  p.m., 

November  20, 1998,  8:30  a.m.  to  12:00 

noon. 

PUBLIC  HEARING:  November  20, 1998. 

3:30  p.m.  to  8:30  p.m. 

LOCATION:  Albany  Marriott  Hotel.  189 

Wolf  Road.  Albany.  New  York;  518- 

458-8444. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Mark  S.  Quigley.  Public  Affairs 

Specialist,  National  Coimcil  on 

Disability,  1331  F  Stireet  NW,  Suite 

1050,  Washington,  D.C.  20004-1107; 

202-272-2004  (Voice).  202-272-2074 

(TTY),  202-272-2022  (Fax). 

Agency  Mission 

The  National  Council  on  Disability  is 
an  independent  federal  agency 


composed  of  15  members  appointed  by 
the  President  of  the  United  States  and 
confirmed  by  the  U.S.  Senate.  Its  overall 
purpose  is  to  promote  policies, 
programs,  practices,  and  procedures  that 
guarantee  equal  opportunity  for  all 
people  with  disabilities,  regardless  of 
the  nature  of  severity  of  the  disability; 
and  to  empower  people  with  disabilities 
to  achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

Accommodations 

Those  needing  interpreters  or  other 
accommodations  should  notify  the 
National  Cotmdl  on  Disability  prior  to 
this  meeting. 

EnTinnmental  nineas  ~ 

People  with  environmental  illness 
must  reduce  their  exposure  to  volatile 
chemical  substances  in  order  to  attend 
this  meeting.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  the  meeting.  We 
also  ask  that  you  smoke  only  in 
designated  areas  and  the  privacy  of  your 
room.  Smoking  is  prohibited  in  the 
meeting  room  and  surrounding  area. 

Open  Meeting 

This  quarterly  meeting  and  public 
hearing  of  the  National  Council  on 
Disability  will  be  open  to  the  public. 

Agenda 

The  proposed  agenda  includes: 

Reports  from  the  Chairperson  and  the 
Executive  Director 

Committee  Meetings  and  Committee 
Reports 

Executive  Session 

Unfinished  Business 

New  Business 

Announcements 

Adjournment 

Public  Hearing  on  Federal  Policy  Issues 
Affiecting  People  with  Psychiatric 
Disabilities 

Records  will  be  kept  of  all  National 
Council  on  Disabilities  proceedings  and 
will  be  available  after  the  meeting  for 
public  inspection  at  the  National 
Council  on  Disability. 

Signed  in  Washington,  DC,  on  September 
3, 1998. 

Edid  D.  Briggs. 
Executive  Director. 
(FR  Doc.  98-24251  Filed  9  4  08;  11:06  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  No.  50-30?] 

In  the  Matter  Of  Florida  Powrer 
Corporation,  et  al.;  Crystal  River,  Unit 
3;  Revocation  of  Exemption 


The  Florida  Power  Corporation,  et.  al. 
(FPC  or  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-72, 
which  authorizes  operation  of  Crystal 
River  Unit  3.  The  license  provides  that 
the  licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect 

The  facility  consists  of  a  pressurized- 
water  reactor  at  the  licensee's  site 
located  in  Citrus  County,  Florida. 

n 

With  respect  to  certain  generic  issues 
for  facilities  operating  prior  to  January 
1, 1979,  except  to  the  extent  set  forth  in 
10  CFR  50.48(b),  10  CFR  Part  50, 
Appendix  R,  sets  forth  fire  protection 
fratures  required  to  satisfy  general 
design  Criterion  3  of  the  Commission's 
regulations.  Pursuant  to  10  CFR  Part  50, 
Appendix  R.  Section  m.  O,  "Oil 
collection  system  for  reactor  coolant 
pump,"  the  reactor  coolant  piunp  (RCP) 
shall  be  equipped  with  an  oil  collection 
system  which  *****  shall  be  capable 
of  collecting  lube  oil  from  all  potential 
pressurised  and  unpressurized  leakage 
sites  in  tlk|  RCP  lub«  oil  system." 

When  replacing  the  RCP  motors  with 
new  motors  and  re-designed  RCP  lube 
oil  system,  physical  interfierence  and 
other  design  difficulties  prevented  four 
specific  sites  in  the  RCP  motor  lube  oil 
system  from  accommodating  an  oil 
collection  system  for  collecting 
potential  oil  leakage.  By  letter  dated 
June  7, 1993,  as  supplemented  March 
28, 1994,  the  licensee  submitted  an 
exemption  request  to  exclude  these  four 
specific  sites  from  leakage  protection. 
C5n  October  7. 1994,  as  appended  on 
September  17, 1996,  the  NRC  granted 
the  requested  exemption  because  it  was 
determined  that  a  collection  system  at 
the  four  specific  sites  was  not  necessary 
to  achieve  the  underlying  purpose  of  the 
regulation. 

By  letter  dated  November  13, 1997, 
the  licensee  informed  the  NRC  that 
modifications  had  been  made  to  the  RCP 
Oil  Collection  System  such  that 
collection  coverage  for  these  four 
potential  leakage  sites  was  asstued,  and 
that  the  Crystal  River  Unit  3  RCP  Oil 
Collection  System  now  conforms  to  the 
requirements  of  10  CFR  Part  50, 
Appendix  R.  Section  m.  O.  In  the  FPC 
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letter,  it  was  stated  that  the  exemption 
issued  on  October  7, 1994,  was  no 
longer  needed.  _ 

m 

The  NRC  has  reviewed  the 
information  submitted  by  the  licensee 
and  concludes  that  the  exemption 
granted  for  the  four  oil  collection  sites 
in  the  RCP  motor  lube  oil  system  is  no 
longer  necessary.  Specifically,  the 
licensee  has  stated  that  modifications 
have  been  completed  on  the  RCP  Oil 
Collection  System  such  that  the  system 
now  conforms  to  the  requirements  of  10 
CFR  Part  50,  Appendix  R,  Section  m.  O. 

IV 

Accordingly,  the  Commission  hereby 
revokes  the  specific  exemption  from  10 
CFR  Part  50.  Appendix  R,  Section  m.  O, 
granted  on  October  7, 1994,  as 
appended  September  17, 1996,  relating 
to  oil  collection  in  the  RCPs. 

This  Revocation  of  Exemption  is 
effective  upon  issuance. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  September  1998. 
For  the  Nuclear  Regulatory  Commission. 

Robwt  A.  Capra, 

Acting  Director,  Division  of  Reator  Projects 
UU,  Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  98-24128  Filed  9-8-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

P>ocket  Nos.50-220  and  50-410] 

Niagara  Mohawk  Power  Corporation; 
Nine  Mile  Point  Nuclear  Station,  Unit 
Nos.  1  and  2 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  is  considering  the 
issuance  of  an  Order  approving,  under 
10  CFR  50.80,  an  application  regarding 
an  indirect  transfer  of  the  operating 
licenses  for  Nine  Mile  Point  Nuclear 
Station,  Unit  Nos.  1  and  2  (NMPl  and 
NMP2,  or  collectively,  the  facility),  to 
the  extent  held  by  Niagara  Mohawk 
Power  Corporation  (NMPC).  The 
transfer  would  be  to  a  New  York 
corporation,  Niagara  Mohawk  Holdings, 
Inc.,  to  be  created  es  a  holding  company 
over  NMPC  in  accordance  with  a 
Settlement  Agreement  reached  with  the 
New  York  Public  Service  Commission 
(PSC  Case  Nos.  94-E-0098  and  94-E- 
0099),  dated  October  10,  1997.  and 
revised  March  19, 1998.  NMPC  is 
licensed  by  the  Commission  to  possess, 
maintain,  and  operate  both  NMPl  and 
NMP2.  NMPC  fully  owns  NMPl  and  is 


a  41-percent  co-owner  of  NMP2.  The 
facility  is  located  in  Scriba,  New  York. 

By  application  transmitted  under 
cover  of  a  letter  dated  July  21, 1998, 
NMPC  informed  the  Commission  of  a 
proposed  corporate  restructuring  under 
which  NMPC  would  become  a 
subsidiary  of  the  newly  formed  holding 
company.  Each  share  of  NMPC's 
common  stock  would  be  exchanged  for 
one  share  of  common  stock  of  the 
holding  company.  NMPC's  outstanding 
preferred  stock  would  not  be  exchanged. 
Under  this  restructuring,  NMPC  would 
divest  all  of  its  hydro  and  fossil 
generation  assets  by  auction,  but  would 
retain  its  nuclear  assets,  and  would 
continue  to  be  an  "electric  utility"  as 
defined  in  10  CFR  50.2  engaged  in  the 
transmission,  distribution  and,  through 
NMPl  and  NMP2.  the  generation  of 
electricity.  NMPC  would  continue  to  be 
the  owner  of  NMPl  and  a  co-owner  of 
NMP2  and  would  continue  to  operate 
both  NMPl  and  NMP2.  No  direct 
transfer  of  the  op>erating  licenses  or 
ownership  interests  in  the  facility 
would  result  from  the  proposed 
restructiiring.  The  transaction  would  not 
involve  any  change  in  the  responsibility 
for  nuclear  operations  within  NMPC. 
Officer  responsibilities  at  the  holding 
company  level  would  be  primarily 
administrative  and  financial  in  nature 
and  would  not  involve  operational 
matters  related  to  NMPl  or  NMP2.  No 
NMPC  nuclear  management  positions 
would  be  changed  as  a  result  of  the 
corporate  restructuring. 

Pursuant  to  10  CFR  50.80,  the 
Commission  may  approve  the  transfer  of 
control  of  a  license  after  notice  to 
interested  persons.  Such  approval  is 
contingent  upon  the  Commission's 
determination  that  the  holder  of  the 
license  following  the  transfer  is 
qualified  to  hold  the  license  and  that  the 
transfer  is  otherwise  consistent  with 
applicable  provisions  of  law, 
regulations,  and  orders  of  the 
Commission. 

For  further  details  with  respect  to  this 
proposed  action,  see  NMPC's 
application  transmitted  imder  a  cover 
letter  dated  July  21, 1998.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Doomieht  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC,  and 
at  the  local  public  document  room 
located  at  the  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Dated  at  Rockville,  Maryland  this  31st  day 
of  August,  1998. 


For  the  Nuclear  Regulatory  Commission. 
Darl  S.  Hood, 

Senior  Profoct  Manager,  Project  Directorate 
1-1,  Division  of  Reactor  Projects — I/n,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-24129  Filed  9-8-98;  8:45  am) 
nUJNQ  CODE  7SM>-01-P 


'tUJCLEAR  REGULATORY 
COMMISSION 

IDocket  Nos.  50-498  and  50-499] 

STP  Nuclear  Operating  Company; 
Notice  of  ConsWeratioa  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Propoeedtlo  Significant 
Hazards;  Considention  Detenntnation, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80,  issued  to  STP  Nuclear 
Operating  Company,  (STPNOC,  the 
licensee),  for  operation  of  the  South 
Texas  Project,  Units  1  and  2  (STP). 
located  in  Matagorda  County,  Texas. 

The  propiosedamendment  would 
modify  Technical  Specification  (TS) 
4.0.5  to  state  that  the  inservice  testing 
requirement  for  exercise  testing  in  the 
closed  direction  for  specified  Unit  1 
containment  isolation  valves  shall  not 
be  required  until  the  next  plant 
shutdown  to  Mode  5  of  sufficient 
duration  to  allow  the  testing  or  imtil  the 
next  refueling  outage  scheduled  in 
March  1999. 

The  licensee  orally  requested  a  Notice 
of  Enforcement  Discretion  (NOED)  on 
August  27, 1998  (this  was  followed  up 
by  letter  dated  August  28, 1998).  The 
NRC  orally  issued  the  NOED  at  5:00 
p.m.  EDT  on  August  27, 1998.  Pursuant 
to  NRC's  policy  regarding  exercise  of 
discretion  for  an  operating  facility,  set 
out  in  Section  Vn.c,  of  the  "General 
Statement  of  Policy  and  Procedures  for 
NRC  Enforcement  Actions" 
(Enforcement  Policy).  PJUREG-1600,  the 
letter  docimienting  the  issuance  of  the 
NOED  was  dated  August  31, 1998.  The 
NOED  was  to  be  effective  until  the  next 
refueling  outage  or  cold  shutdown 
period  of  sufficient  duration  or  until 
^uch  time  as  a  proposed  TS  amendment 
is  reviewed  and  approved  by  the  NRC. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations.  

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  ^nnted  imder 
exigent  circiunstances,  the  NRC  staff 
must  determine  that  the  amendment 
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request  involves  no  significant  hazards 
consideration.  Under  3ie  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  &t)m 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 
No. 

The  proposed  change  would  relieve  the 
requirement  to  apply  Surveillance  4.0.5  to 
the  subject  check  valves.  Specifically, 
STPNOC  would  not  have  to  perform  the 
ASME  Section  XI  exercise  of  the  valves. 
Neither  the  valves  nor  the  systems  of  which 
they  are  a  part  are  accident  initiators.  The 
proposed  change  is  essentially  a  deferral  of 
surveillance  test  intervals,  which  has  no 
potential  effect  on  accident  initiation. 
Therefore,  there  is  no  significant  increase  in 
the  probability  of  occurrence  of  an  accident 
previously  evaluated  in  the  Safety  Analysis 
Report 

Previous  testing  of  die  valves  has 
demonstrated  that  they  are  capable  of 
performing  their  design  function.  Therefore, 
the  systems  of  which  they  are  a  part  would 
be  expected  to  perform  accident  mitigation 
and  safe  shutdown  fiinctions  as  designed. 
There  is  no  effect  on  safety  analysis 
assumptions  from  the  proposed  discretion. 
Consequently,  there  is  no  significant  increase 
in  the  consequences  of  an  accident 
previously  evaluated  in  the  Safety  Analysis 
Report 

There  is  no  significant  incTease  in  the 
probability  of  malfunction  of  equipment 
important  to  safety  previously  evaluated  in 
the  Safety  Analysis  Report  because  past  leak 
testing  of  the  subject  check  valves  has  shown 
the  valves  to  be  able  to  close  and  seal  as 
required.  The  extended  siuveillance  test 
interval  involves  no  challenge  to  the  function 
of  the  valves. 

2.  Does  the  change  create  the  possiblUty  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No. 

The  effect  of  the  proposed  change  is  to 
extend  the  surveillance  test  interval.  This 
extension  has  no  effect  on  the  way  the 
subject  systems  are  operated,  nor  does  it 
affect  the  configuration  of  the  station.  It  does 
not  introduce  the  potential  for  any  new 
bilure  modes.  Therefore,  the  change  does  not 
involve  a  possibility  of  an  accident  or 
malfunction  of  a  diffierent  type  than  any 
evaluated  previously  in  the  Safety  Analysis 
Report 

3.  Does  this  change  involve  a  significant 
reduction  in  a  maigin  of  safety? 

No. 


The  proposed  extension  of  the  testing  will 
not  affect  a  margin  of  safety  for  any  Technical 
Specification  because  there  is  no  change  in 
the  design  functions  or  performance  of  any 
of  the  subject  systems.  All  design  margins 
remain  unchanged  6t)m  the  existing  design 
basis.  Therefore,  the  proposed  extension  of 
the  testing  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are  - 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  fi-om  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  8, 1998,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 


any  pierson  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gehnan 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Wharton 
County  Jimior  College,  J.M.  Hodges 
Learning  Center,  911  Boling  Hi^way, 
Wharton,  TX  77488.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  Uie  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
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the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  {)etitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aweire  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  efi'ective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel, 
U.S.  Nuclear  Regulatory  Commission, 


Washington,  DC  20555-0001,  and  to 
Jack  R.  Newman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  NW, 
Washington,  DC  20036-5869,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conunission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  28, 1998, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room,  located  at 
the  Wharton  County  Junior  College,  J.M. 
Hodges  Learning  Center,  911  Boling 
Highway,  Wharton,  TX  77488. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Conunission. 
Thomas  W.  Alexion, 
Project  Manager,  Project  Directorate  IV-1, 
Division  of  Reactor  Pro^cts  UI/IV,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  9»-24127  Filed  »-8-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGB4CY  HOLOtNQ  THE  MEETING:  Nuclear 
Regulatory  Commission. 

date:  Weeks  of  September  7, 14.  21,  and 
28, 1998.* 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  September  7 
Thursday,  September  10 

3:30  p.m.  Affirmative  Session  (Public 
Meeting)  (if  needed) 

Week  of  September  14 — Tentative 

Tuesday,  September  15 

2:00  p.m.  Briefing  by  Reactor  Vendors 
Owners  Groups  (Public  Meeting) 
(Contact:  Bryan  Sheron,  301-415- 
1274) 

3:30  p.m.  Affirmation  Session  (Public 
Meeting)  (if  needed) 


Wednesday.  September  16 

10:00  a.m.  Briefing  on  Investigative 
Matters  (Closed— Ex.  5  and  7) 

Week  of  September  21— Tentative 

There  are  no  meetings  the  week  of 
September  21. 

Week  of  September  28— Tentative 

There  are  no  meetings  the  week  of 
September  28. 


'The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
41&-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

http://www.nrc.gov/SECY/smj/schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch.  Washington,  DC  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  September  4. 1998. 
William  M.  Hill.  Jr., 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  98-24354  Filed  9-4-98;  3:48  am] 
BIUJNQ  CODE  TSaO-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerattons 

L  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  stafi)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
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Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

lliis  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  August  17. 
1998,  through  August  28, 1998.  The  last 
biweekly  notice  was  published  on 
August  26, 1998  (63  FR  45521). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regtilations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
diffiarent  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shovm  below. 

The  Conunission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  SOslay  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
fiailure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  JEadlity,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
3G-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  conunents  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  acticm 
will  occur  very  infiequenUy. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 


Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  9, 1998,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  fedlity  operating  license  and 
any  person  whose  interest  may  be 
a^cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 

iiroceeding  must  file  a  written  request 
or  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's'"Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Conunission 's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  EKH  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  fectors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 


which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  IS  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
m\ist  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law^ 
or  feet  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granthig  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fidly  in  the  conduct  of  die 
hearing,  including  the  opftortunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  %vill  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  dter  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
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significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2.  Brunswick  County,  North 
Carolina 

Date  of  amendment  i^uest:  August 
17, 1998. 

Description  of  amendment  request: 
The  Carolina  Power  &  Light  Company, 
licensee  for  the  Brunswick  Steam 
Electric  Plant  (BSEP),  Unit  Nos.  1  and 
2,  proposed  amendments  to  the 
Technical  Specifications  (TS)  to  revise 
the  requirement  that  the  operations 
manager  hold  or  has  held  a  senior 
reactor  operator  (SRO)  license.  The 
proposed  revision  would  require  that 
either  the  operations  manager  or 
assistant  operations  manager  hold  an 
SRO  license. 

The  licensee  has  concluded  that  the 
proposed  license  amendments  do  not 
involve  a  Significant  Hazards 
Consideration.  In  support  of  this 
determination,  an  evaluation  of  each  of 
the  three  standards  set  forth  in  10  CFR 
50.92  is  provided  below. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  operation  of  the  bcility  in 
accordance  with  the  proposed  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  license  amendments  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  change  to 
Technical  Specification  5.2.2.f  to  require  the 
operations  manager  or  assistant  operations 
manager  to  hold  an  SRO  license  is 
administrative  in  nature  and  does  not 
directly  affect  plant  operations.  The  change 
does  not  physically  alter  the  facility  in  any 
manner  and,  as  such,  does  not  afiect  the 
means  in  which  any  safety-related  system 
performs  its  intended  safety  function. 

2.  Would  operation  of  the  £aciUty  in 
accordance  with  the  proposed  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

The  {HDposed  license  amendments  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  &t>m  any  accident 
previously  evaluated.  As  stated  above,  the 
proposed  change  is  administrative  in  nature. 
It  does  not  involve  physical  alterations  of  the 
plant  configuration  or  changes  in  setpoints  or 
operating  parameters.  Therefore,  there  is  no 
possibility  of  creating  a  new  or  different  kind 
of  accident. 

3.  Would  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
involve  a  significant  reduction  in  a  margin  of 
safiBty? 

The  proposed  license  amendments  do  not 
involve  a  significant  reduction  in  a  margin  of 
safisty.  The  proposed  change  to  Technical 
Specification  5.2. 2. f,  requiring  the  operations 
manager  or  assistant  operations  manager  to 
hold  an  SRO  license  is  ccmsistent  with  (1)  10 
CFR  50.54(1],  which  requires  individuals 
responsible  for  directing  the  licensed 
activities  of  licensed  operators  to  hold  an 
SRO  license,  (2)  the  previously  approved 
wording  of  Revision  1  of  NUREG-1433, 
"Standard  Technical  Specifications  General 
Electric  Plants,  BWR/4,"  and  Technical 
Specification  Traveler  Form  (TSTF)  65, 
Revision  1,  and  (3)  the  intent  of  ANSI- 
N18.1.-1971,  "Selection  and  Training  of 
Nuclear  Power  Plant  Personnel."  Therefore, 
the  proposed  change  does  not  represent  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  o^  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 


Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  Pao-Tsin  Kuo 
(Acting). 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Statimt,  Units  2 
and  3,  Grundy  County,  Illinois 

Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2.  Rock  Island  County,  Illinois 

Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendment 
request:  Auigust  14, 1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Dresden,  Quad  Qties,  and 
LaSalle  Technical  Specifications  (TS)  to 
reflect  the  use  of  Siemens  Power 
Corporation  (SPC)  ATRIUM-9B  fuel. 
Specifically  the  proposed  amendments 
incorporate  the  following  into  the  TS: 
(a)  new  methodologies  that  will  enhance 
operational  flexibility  and  reduce  the 
likelihood  of  future  plant  derates,  (b) 
administrative  changes  that  eliminate 
the  cycle  specific  implementation  of 
ATRIUM-9B  fuel  and  adopt  Improved 
Standard  Technical  Specification 
language  where  appropriate,  and  (c) 
changes  to  the  Minimum  Critical  Power 
Ratio  (MCPR).  This  amendment  request 
supersedes  in  its  entirety  a  letter  firom 
J.  Hosmer  (ComEd)  to  U.S.  NRC, 
"Technical  Specification  Changes  for 
Transition  to  Siemens  Power 
Corporation  ATRIUM-9B  Fuel,"  dated 
August  29, 1997  (63  FR  2274). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  probabiUty  of  an  evaluated  accident  is 
dwived  from  die  probabihties  of  the 
individual  precursors  to  that  accident  The 
consequences  of  an  evaluated  accident  are 
determined  by  the  operabiUty  of  plant 
systems  designed  to  mitigate  those 
consequences.  Limits  have  been  established 
consistent  with  NRC  approved  methods  to 
ensure  that  fuel  performance  during  normal, 
transient,  and  accident  conditions  is 
acceptable.  These  changes  do  not  affect  the 
operability  of  plant  systems,  nor  do  they 
compromise  any  fuel  performance  limits. 


Federal  Register /Vol.  63,  No.  174 /Wednesday,  September  9,  1998 /Notices 


48259 


a.  Addition  of  SPC  Revised  Jet  Pump 
Methodology  (LaSalle  Units  1  and  2) 

The  Reference  1  methodology  to  be  added 
to  the  Technical  Specifications  is  used  as 
part  of  the  LOCA  analysis  and  does  not 
introduce  physical  changes  to  the  plant.  The 
Reference  1  revised  jet  pump  model  changes 
the  calculational  behavior  of  the  jet  pump 
under  reversed  drive  flow  conditions.  The 
revised  jet  pump  model  methodology  makes 
the  LOCA  model  behave  more  realistically 
and  calculates  small  break  LOCA  PCTs  that 
are  comparable  to  the  large  break  LOCA 
results.  Therefore,  this  change  only  affects 
the  methodology  for  analyzing  the  LOCA 
event  and  determining  the  protective 
APLHGR  limits.  The  Technical  Specification 
requirements  for  monitoring  APLHGR  are  not 
affected  by  this  change.  The  revised  method 
wdll  resuh  in  higher  APLHGR  limiU,  thus  the 
SPC  fiiel  will  be  allowed  to  operate  at  higher 
nodal  powers.  The  approved  methodology, 
however,  still  protects  the  fuel  performance 
limits  specified  by  10  CFR  50.46.  Therefore, 
the  probability  or  consequences  of  an 
accident  previously  evaluated  will  not 
change. 

b.  Addition  of  SPC  Generic  Methodology  for 
Application  of  ANFB  Critical  Power 
Correlation  to  Non-SPC  Fuel  (Quad  Cities 
Units  1  and  2  and  LaSalle  Units  1  and  2} 

The  probability  or  consequences  of  a 
previously  evaluated  accident  are  not 
increased  by  adding  Reference  3  to  Section 
6.9.A.6.b  of  the  Quad  Qties  Technical 
Specifications  and  Bases  Section  2.1.2  and 
Section  6.6.A.6.b  of  the  LaSalle  Technical 
Specifications.  Reference  3  detennines  the 
additive  constants  and  the  associated 
uncertainty  for  application  of  die  ANFB 
congelation  to  the  coresident  GE  fuel. 
Therefore,  it  provides  data  that  is  used  in  the 
determination  of  the  MCPR  Safety  Limit. 
This  approved  methodology  for  applying  the 
ANFB  critical  power  correlation  to  the  GE 
fiiel  will  protect  the  fuel  from  boiling 
transition.  Operational  MCPR  limits  will  also 
be  applied  to  ensure  that  the  MCPR  Safety 
Limit  is  protected  during  all  modes  of 
operation  and  anticipated  operational 
occurrences.  Because  Reference  3  contains 
conservative  methods  and  calculations  and 
because  the  operability  of  plant  systems 
designed  to  mitigate  any  consequences  of 
accidents  have  not  changed,  the  prolnbility 
or  consequences  of  an  accident  previously 
evaluated  will  not  increase. 

c  Addition  of  SPC  Topical  for  Revised  ANFB 
Conelation  Uncertainty  (Quad  Cities  Units  1 
and  2,  Dresden  Units  2  and  3,  and  LaSalle 
Units  1  and  2) 

The  probabiUty  or  consequences  of  a 
previously  evaluated  accident  are  not 
increased  by  adding  Reference  7  to  Section 
6.9.A.6.b  of  the  Quad  Qties  and  Dresden 
Technical  Specifications  and  Bases  Section 
2.1.2  and  Section  6.6.A.6.b  of  the  LaSalle 
Technical  Specifications.  Approval  of 
Reference  7  (Reference  20)  documents  the 
additive  constant  uncertainty  for  the  SPC 
ATRIUM-9B  fuel  design  with  an  internal 
water  chaimel.  This  methodology  is  used  to 
determine  an  input  to  the  MCPR  Safety  Limit 
calculations,  which  ensures  that  at  least 
99.9%  of  the  fuel  rods  avoid  transition 


boiling  during  normal  operation  as  well  as 
anticipated  operational  occiurences.  This 
change  does  not  require  any  physical  plant 
modifications,  physically  afiect  any  plant 
components,  or  entail  changes  in  plant 
operation.  This  methodology  for  determining 
the  ATRIUM-9B  additive  constant 
uncertainty  for  the  MCPR  Safety  Limit 
calculation  will  continue  to  support 
protecting  the  fuel  fix)m  boiling  transition. 
Operational  MCPR  limits  will  be  applied  to 
ensure  the  MCPR  Safety  Limit  is  not  violated 
during  all  modes  of  operation  and 
anticipated  operational  occurrences. 
Therefore,  no  individual  precursors  of  an 
accident  are  affected  and  the  operabiUty  of 
plant  systems  designed  to  mitigate  the 
probability  or  the  consequences  of  an 
accident  previously  evaluated  is  not  affiected 
by  these  changes. 

d.  Change  to  Minimum  Critical  Power  Ratio 
Safety  Limit  (Quad  Cities  Units  1  and  2. 
Dresden  Unit  3,  and  LaSalle  Units  1  and  2) 

Changing  the  MCPR  Safety  Limit  at  Quad 
Qties  Units  1  and  2,  Dresden  Unit  3,  and 
LaSalle  Units  1  and  2  will  not  increase  the 
probability  or  the  consequences  of  an 
accident  previously  evaluated.  This  change 
implements  the  MCPR  Safety  Limits  resulting 
from  the  SPC  ANFB  critical  power 
correlation  methodology  using  the  ATRIUM- 
9B  additive  constant  uncertainty  resulting 
from  approval  of  Reference  7  (Reference  20). 
The  MCPR  Safety  Limits  for  Quad  Qties 
Units  1  and  2,  Dresden  Unit  3,  and  LaSalle 
Units  1  and  2  are  anticipated  to  be 
conservative  and  acceptable  for  foture  cycles. 
Cycle  specific  MCPR  Safety  Limit 
calculations  will  be  performed,  consistent 
with  SPC's  approved  methodology,  to 
confirm  the  appropriateness  of  the  MCPR 
Safety  Limit  Additionally,  operational  MCPR 
limits  wUl  be  applied  that  will  ensure  the 
MCPR  Safety  Limit  is  not  violated  during  aU 
modes  of  operation  and  anticipated 
operational  occurrences.  The  MCPR  Safety 
Limits  are  being  set  at  the  CPR  value  where 
less  than  0.1%  of  the  rods  in  the  core  are 
expected  to  experience  boiling  transition. 
These  Safety  Limits  are  expected  to  be 
applicable  for  future  cycles  of  ATRIUM-9B. 
Therefore  the  probabiUty  or  consequences  of 
an  accident  will  not  increase. 

e.  Removal  of  Footnotes  Limiting  Operation 
with  ATRIUM-9B  Fuel  Reloads  (Quad  Cities 
Unit  2  and  Dresden  Units  2  and  3) 

The  removal  of  footnotes  &t)m  the  Quad 
Qties  and  Dresden  Technical  Specifications 
does  not  involve  any  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The  footnotes 
were  added  to  clarify  that  cycle  specific 
methods  were  used  until  the  generic 
methodology  was  approved  by  the  NRC. 
Since  the  NRC  has  approved  SPC's  generic 
methodology  for  application  of  the  ANFB 
correlation  to  the  coresident  GE  foel 
(Reference  3)  and  SPC  has  addressed  the 
concerns  regarding  the  database  used  to 
calculate  the  ATRIUM-9B  additive  constant 
uncertainties  (Reference  7),  the  footnotes  are 
no  longer  necessary.  The  removal  of  the  Unit 
2  sp>ecific  "a"  pages,  2-la  and  B2-3a.  in  the 
Quad  Cities  Tech  'ical  Specifications  is 
justified  by  the  removal  of  the  fDotnotes. 


Therefore,  removing  these  footnotes  and  "a" 
pages  does  not  require  any  physical  plant 
modifications,  nor  does  it  physically  affect 
any  plant  components  or  entail  changes  in 
plant  operation.  Therefore,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  are  not  expected  to  increase. 

i.  Revision  to  Thermal  Limit  Descriptions' 
(Quad  Qties  Units  1  and  2,  Dresden  Units  2 
and  3.  and  LaSalle  Units  1  and  2) 

The  revision  to  the  Section  3  Technical 
Specification  description  of  the  APLHGR 
limits  has  no  implications  on  accident 
analysis  or  plant  operations.  The  purpose  of 
the  revision  is  to  allow  flexibiUty  for  the 
MAPLHGR  limits  and  their  exposure  basis  to 
be  specified  in  the  OOLR  and  to  esUblish 
consistency  with  approved  methodologies 
currentiy  utilized  by  Siemens  Power 
Corporation,  which  calculate  MAPLHGR 
limits  based  on  bundle  or  planar  average 
exposures.  This  revision  also  provides  for 
consistency  in  the  APLHGR  limit  Technical 
Specification  wording  between  the  ComEd 
BWRs.  The  revision  to  the  3.11. D  SLHGR 
Technical  Specification  for  Dresden  also  has 
no  implications  on  accident  analysis  or  plant 
operations.  The  purpose  of  this  revision  is  to 
allow  flexibiUty  for  the  LHGR  limits  and 
their  exposure  basis  to  be  specified  in  the 
OOLR.  This  revision  makes  the  Dresden 
LHGR  definition  consistent  with  NUREG 
1433/1434,  Revision  1  wording.  The 
definition  of  the  Average  Planar  Exposure  is 
deleted,  because  the  exposiue  basis  of  the 
APLHGR  and  LHGR  is  being  removed. 
Therefore,  no  plant  equipment  or  processes 
are  affiected  by  this  change.  Thus,  there  is  no 
alteration  in  the  probabiUty  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibiUty  of  a  new  or 
different  kind  of  accident  fixun  any  accident 
previously  evaluated: 

Creation  of  the  poesibiUty  of  a  new  at 
diffierent  kind  of  accident  would  require  the 
creation  of  one  ot  more  new  precursors  of 
that  accident  New  accident  precursors  may 
be  created  by  modifications  to  the  plant 
configuration,  including  changes  in 
allowable  modes  of  operation.  This  Technical 
Specification  submittal  does  not  involve  any 
modifications  to  the  plant  configuration  or 
allowable  modes  of  operation.  No  new 
precursors  of  an  accident  are  created  and  no 
new  or  diffierent  kinds  of  accidents  are 
created.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  diffierent 
kind  of  accident  fit>m  any  accident 
previously  evaluated. 

a.  Addition  of  SPC  Revised  Jet  Pump 
Methodology  (LaSalle  Units  1  and  2) 

The  revised  jet  pun^i  model  methodology 
will  be  used  to  analyze  the  LOCA  for  LaSalle 
Units  1  and  2,  and  does  not  introduce  any 
physical  changes  to  the  plant  or  the  processes 
used  to  operate  the  plant.  This  change  only 
affiects  the  methods  used  to  analyze  the 
LOCA  event  and  determine  the  MAPLHGR 
limits.  Therefore,  the  possibility  of  a  new  or 
diffierent  kind  of  accident  is  not  created. 
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b.  Addition  of  SPC  Generic  Methodology  for 
Application  of  ANFB  Critical  Power 
Correlation  to  Non-SPC  Fuel  (Quad  Cities 
Units  1  and  2  and  LaSalle  Units  1  and  2) 

Addition  of  the  generic  methodology  for 
the  application  of  the  ANFB  critical  power 
correlation  to  GE  fuel  in  Section  6.9.A.6.b  of 
the  Quad  Cities  Technical  Specifications  and 
Bases  Section  2.1.2  and  Section  6.6.A.6.b  of 
the  LaSalle  Technical  Specifications  does  not 
introduce  any  physical  changes  to  the  plant, 
the  processes  used  to  operate  the  plant,  or 
allowable  modes  of  operation.  This  change 
only  involves  adding  an  NRC  approved 
methodology,  which  is  used  to  determine  the 
additive  constants  and  additive  constant 
uncertainty  for  GE  fuel,  to  Section  6  of  the 
Technical  Specifications.  Therefore,  no  new 
precursors  of  an  accident  are  created  and  no 
new  or  different  kinds  of  accidents  are 
created. 

c.  Addition  of  SPC  Topical  for  Revised  ANFB 
Correlation  Uncertainty  (Quad  Cities  Units  1 
and  2,  Dresden  Units  2  and  3,  and  LaSalle 
Units  1  and  2) 

Addition  of  the  Reference  7  methodology 
to  Section  6.9.A.6.b  of  the  Quad  Cities  and 
Dresden  Technical  Specifications  and  Bases 
Section  2.1.2  and  Section  6.6.A.6.b  of  the 
LaSalle  Technical  Specifications  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  This  methodology 
describes  the  calculation  of  an  input  to  the 
MCPR  Safety  Limit— the  ATRIUM-9B 
additive  constant  xmcertainty.  This  change 
does  not  introduce  any  physical  changes  to 
the  plant,  the  processes  used  to  op>erate  the 
plant  or  allowable  modes  of  oi>eration. 
Therefore,  no  new  precursors  of  an  accident 
are  created  and  no  new  or  different  kinds  of 
accidents  are  created. 

d.  Change  to  Minimum  Critical  Power  Ratio 
Safety  Limit  (Quad  Cities  Units  1  and  2, 
Dresden  Unit  3,  and  LaSalle  Units  1  and  2) 

CSianging  the  MCPR  Safety  Limit  will  not 
create  the  possibility  of  a  new  accident  from 
an  accident  previously  evaluated.  This 
change  will  not  alter  or  add  any  new 
equipment  or  change  modes  of  operation. 
The  MCPR  Safety  Limit  is  established  to 
ensure  that  99.9%  of  the  rods  avoid  boiling 
transition. 

The  MCPR  Safety  Limit  is  changing  for 
Quad  Cities,  Dresden  Unit  3  and  LaSalle  due 
to  the  revised  ATRIUM-9B  additive 
constants  and  the  ATRIUM-9B  additive 
constant  uncertainty  resulting  from  approval 
of  Reference  7  (Reference  20).  The  new 
MCPR  Safety  Limit  for  Quad  Qties  Units  1 
and  2,  Dresden  Unit  3,  and  LaSalle  Units  1 
and  2  are  greater  than  the  current  values  at 
Quad  Qties  Units  1  and  2,  Dresden  Unit  3, 
and  LaSalle  Units  1  and  2  and  are  being 
increased  now  in  anticipation  of  bounding 
future  reloads  of  ATR1UM-9B.  This  change 
does  not  introduce  any  physical  changes  to 
the  plant,  the  processes  used  to  operate  the 
plant,  or  allowable  modes  of  operation. 
Therefore,  no  new  accidents  are  created  that 
are  different  from  any  accident  previously 
evaluated. 


e.  Removal  of  Footnotes  Limiting  Operation 
with  ATRIUM-9B  Fuel  Reloads  (Quad  Cities 
Unit  2  and  Dresden  Units  2  and  3) 

The  rmnoval  of  the  footnotes  from  the 
Quad  Cities  and  Dresden  Technical 
Specifications  does  not  create  a  new  or 
different  kind  of  accident  frtim  any  accident 
previously  evaluated.  The  removal  of  the 
footnotes  does  not  affect  plant  systems  or 
operation.  The  footnotes  were  temporarily 
established  to  implement  a  conservative 
cycle  specific  MCPR  Safety  Limit  until  the 
SPC  generic  methodology  was  approved. 
With  the  approval  of  References  3  and  7, 
these  footnotes  are  no  longer  applicable. 
Removing  these  footnotes  does  not  introduce 
any  physical  changes  to  the  plant,  the 
processes  used  to  operate  the  plant,  or 
allowable  modes  of  operation.  The  removal 
of  the  Unit  2  specific  "a"  pages,  2-la  and 
B2-3a,  in  the  Quad  Qties  Technical 
Specifications,  which  is  justified  by  the 
removal  of  the  footnotes,  also  does  not  create 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

i.  Revision  to  Thermal  Limit  Descriptions 
(Quad  Cities  Units  1  and  2,  Dresden  Units  2 
and  3,  and  LaSalle  1  and  2) 

The  revision  of  the  APLHGR  and  LHGR 
limit  descriptions  will  not  create  the 
possibility  of  a  new  or  different  kind  of    . 
accident  from  any  accident  previously 
evaluated.  This  revision  will  not  alter  any 
plant  systems,  equipment,  or  physical 
conditions  of  the  site.  This  revision  allows 
the  flexibility  of  the  APLHGR  and  the  LHGR 
limits  to  be  specified  in  the  COLR  and  to 
maintain  consistency  with  the  calculated 
results  of  methodologies  currently  used  to 
determine  the  APLHGR.  The  definition  of  the 
Average  Planar  Exposure  is  deleted,  because 
it  is  being  removed  from  LHGR  and  APLHGR 
Technical  Specifications.  This  change  does 
not  introduce  any  physical  changes  to  the 
plant,  the  processes  used  to  operate  the  plant, 
or  allowable  modes  of  operation.  Therefore 
this  change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety  for  the  following  reasons: 

a.  Addition  of  SPC  R^sed  Jet  Pump 
Methodology  (LaSalle  Units  1  and  2) 

The  revised  jet  pump  model  methodology, 
and  the  MAPLHGRs,  resulting  &t>m  the 
revised  jet  pimip  methodology,  will  continue 
to  ensure  fuel  design  criteria  and  10  CFR 
50.46  compliance.  The  results  of  LOCA 
analyses  performed  with  this  methodology 
must  continue  to  comply  with  the 
requirements  of  10  CFR  50.46.  Therefore, 
there  is  no  significant  reduction  in  the 
margin  of  safety. 

b.  Addition  of  SPC  Generic  Methodology  for 
Application  of  ANFB  Critical  Power 
Conation  to  Non-SPC  Fuel  (Quad  Qties 
Units  1  and  2  and  LaSalle  Units  1  and  2) 

The  margin  of  safety  is  not  decreased  by 
adding  Reference  3  to  Section  6.9.  A.S.b  of  the 
Quad  Qties  Technical  Specifications  and 
Bases  Section  2.1.2  and  Section  6.&.A.6.b  of 
the  LaSalle  Technical  Specifications. 
Siemens  Power  Corporation  methodology  for 
application  of  the  ANFB  Critical  Power 


Coirelation  to  coresident  GE  fuel  is  approved 
by  the  NRC  and  is  the  same  methodology 
used  in  the  cycle  specific  topicals  for 
coresident  foel  (Reference  4  and  5).  The 
MCPR  Siafety  Limit  will  continue  to  ensure 
that  greater  than  99.9%  of  the  rods  in  the 
core  avoid  boiling  transition.  Additionally, 
operating  limits  will  be  established  to  ensure 
the  MCPR  Safety  Limit  is  not  violated  during 
all  modes  of  operation. 

c.  Addition  of  SPC  Topical  for  Revised  ANFB 
Correlation  Uncertainty  (Quad  Cities  Units  1 
and  2,  Dresden  Units  2  and  3,  and  LaSalle 
Units  1  and  2) 

The  MCPR  Safety  Limit  provides  a  margin 
of  safety  by  ensuring  that  less  than  0.1%  of 
the  rods  are  expected  to  be  in  boiling 
transition  if  the  MCPR  Safety  Limit  is  not 
violated.  This  Technical  Specification 
amendment  request  proposes  to  insert  the 
topical  report  that  describes  SPC's 
calculation  of  the  ATRIUM-9B  additive 
constant  uncertainty.  The  new  ATRIUM-9B 
additive  constant  uncertainty  calculation  is 
conservative  and  is  based  on  a  larger 
database  than  previous  calculations.  Because 
the  criteria  of  ensiiring  that  99.9%  of  the  rods 
are  expected  to  avoid  boiling  transition  has 
not  been  changed  and  a  conservative  method 
is  used  to  calculate  the  ATRIUM-9B  additive 
constant  uncertainty,  a  decrease  in  the 
margin  to  safety  will  not  occur  due  to  adding 
this  methodology  to  the  Technical 
Specifications.  In  addition,  operational  limits 
will  be  established  to  ensure  the  MCPR 
Safety  Limit  is  protected  for  all  modes  of 
operation.  This  revised  methodology  will 
ensure  that  the  appropriate  level  of  fuel 
protection  is  being  employed. 

d.  Change  to  Minimum  Critical  Power  Ratio 
Safety  Limit  (Quad  Qties  Units  1  and  2, 
Dresden  Unit  3,  and  LaSalle  Units  1  and  2) 

Changing  the  MCPR  Safety  Limit  for  Quad 
Qties  Units  1  and  2,  Dresden  Unit  3,  and 
LaSalle  Units  1  and  2  will  not  involve  any 
reduction  in  margin  of  safety.  The  MCPR 
Safety  Limit  provides  a  margin  of  safety  by 
ensuring  that  less  than  0.1%  of  the  rods  are 
calculated  to  be  in  boiling  transition  if  the 
MCPR  Safety  Limit  is  not  violated.  The 
proposed  Technical  Specification 
amendment  request  reflects  the  MCPR  Safisty 
limit  results  from  conservative  evaluations 
by  SPC  using  the  ANFB  critical  power 
correlation  with  the  ATRIUM-9B  additive 
constant  uncertainty  resulting  from  approval 
of  Reference  7  (Reference  20). 

Because  a  conservative  method  is  used  to 
apply  the  ATRIUM-9B  additive  constant 
uncertainty  in  the  MCPR  Safety  Limit 
calculation,  a.decrease  in  the  margin  to  safety 
will  not  occur  due  to  r hanging  the  MCPR 
Safety  Limit  The  revised  MCPR  Safety  Limit 
will  ensure  the  appropriate  level  of  fuel 
protection.  Additionally,  operational  limits 
will  be  established  based  on  the  proposed 
MCPR  Safety  Limit  to  ensure  that  the  MCPR 
Safety  Limit  is  not  violated  during  all  modes 
of  operation  including  anticipated  operation 
occurrences.  This  will  ensure  that  the  fuel 
design  safety  criterion  of  more  than  99.9%  of 
the  foel  rods  avoiding  transition  boiling 
during  normal  operation  as  well  as  during  an 
anticipated  operational  occurrence  is  met. 
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e.  Removal  of  Footnotes  Limiting  Operation 
With  ATRIUM-9B  Fuel  Reloads  (Quad  Qties 
Unit  2  and  Dresden  Units  2  and  3) 

The  removal  of  the  cycle  specific  footnotes 
in  Quad  Cities  and  Dresden  Technical 
Specifications  does  not  impose  a  change  in 
the  margin  of  safety.  These  footnotes  were 
added  due  to  concerns  regarding  the 
calculation  of  the  additive  constant 
uncertainty  for  the  ATRIUM-9B  foel  and  the 
cycle  specific  application  of  the  ANFB 
critical  power  correlation  to  coresident  GE 
foel  in  Quad  Cities  Unit  2  Cycle  15.  Because 
the  generic  ANFB  application  to  coresident 
GE  fuel  MCPR  methodology  (Reference  3)  has 
received  NRC  approval  and  the  topical  report 
describing  the  increased  database  used  to 
calculate  the  additive  constant  uncertainties 
for  ATRIUM-9B  (Reference  7)  has  also 
received  NRC  approval  (Reference  20)  and 
both  are  proposed  to  be  added  to  the 
Technical  Specifications  in  this  amendment 
request,  there  is  no  reason  for  the  footnotes 
to  remain.  Removal  of  the  Unit  2  specific  "a" 
pages,  2-la  and  B2-3a,  in  the  Quad  Cities 
Technical  Specifications  is  justified  by  the 
removal  of  the  footnotes.  Therefore,  the 
removal  of  the  "a"  pages;  2-la  and  B2-3a, 
also  does  not  impose  a  change  in  the  margin 
of  safety. 

t  Revision  to  Thermal  Limit  Descriptions 
(Quad  Cities  Units  1  and  2,  Dresden  Units  2 
and  3,  and  LaSalle  Units  1  and  2) 

The  revision  to  the  APLHGR  and  LHGR 
limit  descriptions  Mrill  not  involve  a 
reduction  in  the  margin  of  safety.  The 
methodology  used  to  calculate  the  APLHGR 
must  comply  with  the  guidelines  of 
Appendix  K  of  10  CFR  Part  50,  and  the 
APLHGR  and  LHGR  will  still  be  required  to 
be  maintained  within  the  limits  specified  in 
the  OOLR.  The  surveillance  requirements  for 
these  two  thermal  limits  remain  unchanged. 
Thus,  there  will  be  no  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment -request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Dresden,  Morris  Area 
Public  Library  District,  604  Liberty 
Street,  Morris.  IL  60450;  for  Quad  Cities. 
Dixon  Public  Library,  221  Hennepin 
Avenue,  Dixon.  EL  61021;  and  bx 
LaSalle,  the  Jacobs  Memorial  Library. 
815  North  Orlando  Smith  Avenue. 
Illinois  Valley  Community  College. 
Oglesby.  IL  61346-9692. 

Attorney  for  licensee:  Michael  L 
Miller.  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago.  IL  60603. 

NRC  Project  Director:  Stuart  A. 
Richards. 


Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3.  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  July  17, 
1996. 

Description  of  amendment  request: 
The  proposed  diange  extends  the 
surveillance  interval  for  the  Reactor 
Trip  Breakers  (RTBs)  from  monthly  to 
quarterly  and  increases  the  allowed 
outage  time  for  operation  with  an 
inoperable  RTB  from  one  hour  to  two 
hours. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  SO.gi(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

Response:  No. 

The  proposed  change  to  increase  RTB 
surveillance  interval  will  have  no  significant 
effisct  on  the  probability  or  consequences  of 
any  accident  previously  evaluated.  As 
previously  stated,  all  of  the  transient  and 
accident  analyses  that  call  for  a  reactor  trip 
assimie  that  the  reactor  trip  breakers  (RTBs) 
operate  and  interrupt  power  to  the  control 
element  drive  mechanism  (CEDMs). 
Extensive  testing  results,  indicate  that  the 
RTBs  are  available  and  capable  of  performing 
their  safety-related  fonction.  Currentiy  RTBs 
are  verified  operable  every  4  weeks.  Under 
the  proposed  change  RTBs  would  be  verified 
operable  at  least  every  6  weeks.  This  reduced 
testing  frequency  is  intended  to  increase 
component  reliability.  The  increase  in  the 
testing  interval  cannot  increase  component 
failure  rate  or  the  potential  for  component 
biluie. 

The  proposed  change  to  increase  the 
allowed  outage  time  for  RTBs  from  1  hour  to 
2  hours  will  have  no  significant  impact  on 
probability  or  consequences  of  any  accident 
previously  evaluated.  When  an  RTB  is 
inoperable.  Functional  Testing  and  other 
breaker  operations  becomes  more  difficult 
The  current  technical  specification  allows  an 
inoperable  breaks  to  be  dosed  for  1  hour  to 
peifbrm  testing  of  other  RTBs.  This  provision 
is  infrequently  required,  but  when  it  is 
required,  the  allowed  outage  time  is  very 
short  and  rushing  to  complete  a  test  may  lead 
to  an  inadvertent  reactor  trip.  Increasing  this 
allowed  outage  time  is  an  improvement  item 
identified  in  NUREG  1366  and  consistent 
with  philosophy  provided  in  Generic  Letter 
89-07. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 


Response:  No. 

This  proposed  change  does  not  involve  any 
changes  in  equipment  and  will  not  alter  the 
manner  in  which  the  plant  will  be  operated. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

The  proposed  change  will  not  adversely 
a£EBCt  the  perCwmance  of  the  safety  function 
of  the  RTBs.  In  feet,  it  is  expected  that  the 
performance  of  the  RTBs  will  improve  as  a 
result  of  this  change  based  on  less  wear  and 
tear  on  the  equipment.  The  proposed  change 
will  have  no  adverse  impact  on  the  protective 
boundaries,  safety  limits  or  margin  of  safety. 

Therefore,  the  proposed  change  will  not 
involve  •  significant  reduction  in  a  margin  of 
nfety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122. 

Attorney  for  licensee:  U.S.  Reynolds, 
Esq..  Winston  &  Strewn  1400  L  Street 
N.W..  Washington,  D.C.  20005-3502. 

NRC  Project  Director:  ]QhnH. 
Hannon. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company,  and  Atlantic 
City  Electric  Company,  Dixket  No.  50- 
277,  Peach  Bottom  Atomic  Power 
Station,  Unit  No.  2,  York  County, 
Pennsylvania 

Date  of  application  for  amendment: 
July  10, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to 
incorporate  revised  Safety  Limit 
Minimum  Critical  Power  Ratios 
(SLMCPRs)  for  the  use  of  cycle-specific 
analysis  performed  for  Peach  Bottom 
Atomic  Power  Station  (PBAPS),  Unit  2, 
Cycle  13. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the" 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluatsd. 


48262 


Federal  Register /Vol.  63,  No.  174 /Wednesday,  September  9,  1998 /Notices 


The  derivation  of  the  cycle-specific 
SLMCPRs  for  incorporation  into  the  TS,  and 
its  use  to  determine  cycle-specific  thermal 
limits,  have  been  {>erformed  using  the 
methodology  discussed  in  "General  Electric 
Standard  Application  for  Reactor  Fuel," 
NEDE-24011-P-A-13,  and  U.S.  Soipplement, 
NEDE-24011-P-A-13-US,  August,  1996, 
and  the  "Proposed  Amendment  25  to  GE 
Licensing  Topical  Report  NEDE-24011-P-A 
(GESTAR II)  on  Cycle  Specific  Safety  Limit 
MCPR."  Amendment  25  was  submitted  by 
{General  Electric  Nuclear  Energy]  GENE  to 
the  U.S.  Nuclear  Regulatory  Commission 
(USNRC)  on  December  13, 1996.  This  change 
in  SLMCPRs  cannot  increase  the  probability 
or  severity  of  an  accident. 

The  basis  of  the  SLMCPR  calculation  is  to 
ensure  that  greater  than  99.9%  of  all  fuel  rods 
in  the  cxm  avoid  transition  boiling  if  the 
limit  is  not  violated.  The  new  SLMCPRs 
preserve  the  existing  margin  to  transition 
boiling  and  fuel  damage  in  the  event  of  a 
postulated  accident.  The  fuel  licensing 
acceptance  criteria  for  the  SLMCPR 
calculation  apply  to  PBAPS,  Unit  2,  Cycle  13 
in  the  same  manner  as  they  have  applied 
previously.  The  probability  of  fuel  damage  is 
not  increased.  Therefore,  the  proposed  TS 
changes  do  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

In  addition  to  the  change  to  the  SLMCPR, 
the  footnote  to  TS  2.1.1.2  is  being  revised, 
and  a  footnote  is  being  added  to  TS  5.6.5.b.l. 
The  revision  to  the  footnote  associated  with 
TS  2.1.1.2  will  ensure  that  the  SLMCPR  value 
is  reconfirmed  for  the  cycle  subsequent  to 
PBAPS,  Unit  2,  Cycle  13.  and  the  footnote  to 
TS  5.6.5.b.l  is  being  added  due  to  the  use  of 
the  proposed  Amendment  25  and  the  use  of 
a  proposed  R-factor  calculation  methodology 
("R-Factor  Calculation  Method  for  GEll. 
GE12,  and  GE13  Fuel."  NEDC-32505P, 
Revision  1,  June  1997),  which  has  not  yet 
been  approved  for  generic  use  by  the  USNRC. 
The  revision  to  the  footnote  associated  with 
TS  2.1.1.2  and  the  addition  of  the  footnote  to 
TS  5.6.5.b.l  are  administrative  changes  that 
do  not  involve  an  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  di^rent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  SLMCPR  is  a  TS  numerical  value, 
designed  to  ensure  that  transition  boiling 
does  not  occur  in  99.9%  of  all  fuel  rods  in 
the  core  during  the  limiting  postulated 
accident.  It  cannot  create  the  possibility  of 
any  new  type  of  accident.  The  new  SLMCPRs 
are  calculated  using  methodology  discussed 
in  "Generic  Electric  Standard  Application  for 
Reactor  Fuel,"  NEDE-24011-P-A-13,  and 
U.S.  Supplement.  NEDE-24011-P-A-13-US, 
August,  1996,  and  the  "Proposed 
Amendment  25  to  GE  Licensing  Topical 
Report  NEDE-24011-P-A  (GESTAR  II)  on 
Cycle  Specific  Safety  Limit  MCPR." 
Amendment  25  was  submitted  by  GENE  to 
the  USNRC  on  December  13, 1996.  Therefore, 
the  revision  to  the  SLMCPR  will  not  create 
the  possibility  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated. 


Additionally,  this  proposed  change  will 
revise  the  footnote  to  TS  2.1.1.2,  and  add  a 
footnote  to  TS  5.6.5.b.l.  The  revision  to  the 
footnote  associated  with  TS  2.1.1.2,  and  the 
addition  of  the  footnote  to  TS  5.6.5.b.l,  are 
administrative  changes  that  do  not  create  the 
pMDSsibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

There  is  no  significant  reduction  in  the 
margin  of  safety  previously  approved  by  the 
USNRC  as  a  result  of  the  proposed  change  to 
the  SLMCPR,  and  the  proposed  change  Aat 
will  revise  the  footnote  to  TS  2.1.1.2,  and  add 
a  footnote  to  TS  5.6.5.b.l.  The  new  SLMCPRs 
are  calculated  using  methodology  discussed 
in  "General  Electric  Standard  Application  for 
Reactor  Fuel,"  NEDE-24011-P-A-13.  and 
U.S.  Supplement,  NEDE-24011-P-A-13-US. 
August,  1996,  and  the  "Proposed 
Amendment  25  to  GE  Licensing  Topical 
Report  NEBE-24011-P-A  (GESTAR  II)  on 
Cycle  Specific  Safety  Limit  MCPR." 
Amendment  25  was  submitted  by  GENE  to 
the  USNRC  on  December  13, 1996.  The  fuel 
licensing  acceptance  criteria  for  the 
calculation  of  the  SLMCPR  apply  to  PBAPS, 
Unit  2  Cycle  13  in  the  same  manner  as  they 
have  applied  previously.  The  SLMCPRs 
ensure  tnat  greater  than  99.9%  of  all  fuel  rods 
in  the  core  will  avoid  transition  boiling  if  the 
limit  is  not  violated,  thereby  preserving  the 
fuel  cladding  integrity.  Therefore,  the 
proposed  TS  changes  will  not  significantly 
reduce  the  margin  of  safety  previously 
approved  by  the  USNRC. 

Additionally,  the  proposed  change  that 
will  revise  the  footnote  to  TS  2.1.1.2,  and  add 
a  footnote  to  TS  5.6.5.b.l  is  an  administrative 
change  that  will  not  significantly  reduce  the 
margin  of  safety  previously  approved  by  the 
USNRC 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(Regional  Depository)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg,  PA  17105. 

Attorney  for  Licensee:  J.  W.  Durham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Counsel,  PECO  Energy  Company,  2301 
Market  Street,  Philadelphia,  PA  19101. 

NRC  Project  Director:  Robert  A.  Capra. 

Pennsylvania  Power  and  Light 
Company,  Docket  No.  50-388 
Susquehanna  Steam  Electric  Station, 
Unit  2.  Luzerne  County,  Pennsylvania. 

Date  of  amendment  request:  August  4, 
1998 

Description  of  amendment  request: 
The  amendment  would  modify  the 
Susquehanna  Steam  Electric  Station, 


Unit  2,  Technical  Specifications  to 
replace  figures  2.1.1.2-1  and  2.1.1.2-2, 
and  associated  footnotes,  with  single 
value  minimum  critical  power  ratio 
(MCPR)  Safety  Limits  of  Section  2.1.1.2; 
remove  references  from  Section  5.6.5 
which  do  not  directly  support  the 
generation  of  Core  Operating  Limits; 
remove  references  firom  Section  5.6.5 
which  were  previously  included  to 
address  the  application  of  the  ANFB-10 
correlation  to  ATRIUM-10  fuel;  include 
Siemens  Power  Corporation  ANFB-10 
topical  report  in  Section  5.6.5;  and  to 
change  the  Bases  to  reflect  inclusion  of 
the  /5^IFB-10  critical  power  correlation. 

Basis  for  proposed  ito  significant 
hazards  consideration  determination: 
As  required  by  10  CFK  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  ^ 

The  applicable  sections  of  the  FSAR  [Final 
Safety  Analysis  Report]  are  Chapters  4.4  and 
15.  FSAR  Chapter  4.4  describes  the  MCPR 
Safety  Limit,  and  Chapter  15  describes  the 
transient  and  accident  analyses.  The 
reference  to  be  added  to  Section  5.6.5  of  the 
Unit  2  Technical  Specifications  describes  an 
NRC  approved  critical  power  correlation  for 
ATRIUMTM  - 10  fuel  appropriate  for  use  in 
conservative  methodologies  for  generating 
MCPR  Safety  Limits  and  MCPR  Operating 
Limits  to  assure  safe  operation  of  Unit  2  with 
ATRIUM™  - 10  fuel.  A  discussion  of  the 
impact  of  the  proposed  Technical 
Specification  change  is  provided  below. 

The  proposed  change  in  critical  power 
correlation  does  not  physically  affect  the 
plant  or  its  systems.  Thus,  it  does  not 
increase  the  probability  of  an  accident 
previously  evaluated. 

A  Unit  2  Cycle  10  MCPR  Safety  Limit 
analysis  was  performed  for  PPftL  by  SPC 
This  analysis  used  NRC  approved  methods 
described  in  ANF-524(P)(A),  Revision  2  and 
Supplement  1  Revision  2.  These  methods 
will  be  used  each  cycle  to  calculate  the  Unit 
2  Safety  Limits.  For  Unit  2  Cycle  10.  the 
critical  power  performance  of  the  9x9  -  2  and 
ATRIUM™- 10  fuel  was  determined  using 
the  NRC  approved  ANFB  and  ANFB-10 
correlations,  respectively.  The  SAFETY 
LIMIT  MCPR  calculations  statistically 
combine  uncertainties  on  feedwater  flow, 
feedwater  temperature,  core  flow,  core 
pressure,  core  powei  distribution,  and 
uncertainties  in  the  Critical  Power 
Correlations.  The  SPC  analysis  used  cycle 
specific  power  distributions  and  calculated 
MCPR  values  such  that  at  least  99.91%  of  the 
fuel  rods  are  expected  to  avoid  boiling 
transition  during  normal  operation  or 
anticipated  operational  occurrences.  The 
resulting  two-loop  and  single-loop  MCPR 
Safety  Limits  are  included  in  the  proposed 
Technical  Specification  change.  Thus,  the 
cladding  integrity  and  its  ability  to  contain 
fission  products  are  not  adversely  affected. 
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Analyses  of  the  Single  Loop  Pump  Seizure 
accident  with  the  NRC  approved  ANFB  - 10 
correlation  for  the  ATRIUM™  - 10  fuel 
(Reference  1)  [Reference  1  refers  to  the 
reference  listed  in  the  application  dated 
August  4, 1998]  will  be  performed  to 
demonstrate  that  the  NRC  acceptance 
criterion  (i.e.,  small  fraction  of  10  CFR  100 
dose  limits)  is  met.  Analyses  will  also  be 
performed  to  validate  the  conclusion  that 
single-loop  transients  are  less  severe  than  the 
those  events  analyzed  for  two-loop  operation. 

Changes  to  Section  2.1.1.2  reflect  the 
change  from  a  flow  dependent  MCPR  Safety 
Limit  to  a  single  value  MCPR  Safety  Limit  for 
two-loop  operation  and  single-loop 
operation. 

Changes  to  Reference  5.6.5  delete  the 
methodology  used  for  critical  power  analyses 
for  ATRIUM™  - 10  fuel  and  add  the  NRC 
approved  ANFB-10  methodology  to  the  list 
of  approved  methodologies.  Other  changes  in 
Reference  5.6.5  are  administrative  in  nature 
because  they  delete  references  that  are  not 
directly  related  to  the  generation  of  Core 
Operating  Limits.  No  new  analysis 
approaches  are  used  due  to  the  removal  of 
these  references. 

Changes  to  BASES  Sections  2.1.1  and  3.2.2 
reflect  &e  inclusion  of  the  ANFB-10  critical 
power  correlation.  The  range  of  the 
applicability  of  the  ANFB-10  is  valid  for 
pressures  >  571  psia  and  bundle  mass  fluxes 
>  0.115  X  10«  Ib/hr-ft^.  These  values  assure 
that  a  valid  CPR  calculation  v»rill  result  at  or 
above  25%  of  rated  core  thermal  power,  that 
is,  reactor  steam  dome  pressure  2785  psig 
and  core  flow  >10  Mlbm/hr. 

The  consequences  of  transients  and 
accidents  will  remain  within  the  criteria 
approved  by  the  NRC.  The  methodology  used 
to  perform  the  analyses  have  been  previously 
approved  by  the  NRC.  Thus,  analysis  results 
using  the  new  methodology  will  continue  to 
provide  assurance  that  the  reactor  will 
perform  its  design  safety  function  during 
normal  operation  and  design  basis  events. 
Therefore,  the  proposed  action  does  not 
Involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  to  the  Unit  2 
Technical  Specifications  (MCPR  Safety 
Limits,  removal  of  methodology  references 
not  directly  supporting  the  generation  of  Core 
Operating  Limits,  removal  of  the  two 
references  describing  previously  approved 
methodology  for  applying  ANFB  to 
ATRIUM"^10  fuel,  and  inclusion  of  the 
ANFB-10  correlation  reference)  do  not 
require  any  physical  plant  modifications, 
physically  affect  any  plant  components,  or 
entail  changes  in  plant  operation.  Removal  of 
the  Unit  2  Cycle  9  footnote  allows  Unit  2 
Cycle  10  and  future  cycle  operation  with 
thermal  limits  generated  using  NRC  approved 
methodology.  Thus,  the  (xoposed  change 
does  not  create  the  possibility  of  a  previously 
unevaluated  operator  error  or  a  new  single 
failure.  The  consequences  of  transients  and 
accidents  will  remain  within  the  criteria 
approved  by  the  NRC.  Therefore,  the 


proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  &x>m  any  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  applicable  Technical  Specification 
Sections  include  2.1.1.2  and  5.6.5. 

The  changes  to  the  Unit  2  Technical 
Specifications  discussed  in  item  1  above  do 
not  require  any  physical  plant  modifications, 
physically  affect  any  plant  components,  or 
entail  changes  in  plant  operation.  Therefore, 
the  proposed  change  will  not  jeopardize  or 
degrade  the  function  or  operation  of  any 
plant  system  or  component  governed  by 
Technical  Specifications.  The  consequences 
of  transients  and  accidents  will  remain 
within  the  criteria  approved  by  the  NRC.  The 
proposed  MCPR  Safety  Limits  and  use  of  the 
NRC  approved  ANFB-10  critical  power 
correlation  described  in  the  reference  added 
to  Section  5.6.5  do  not  involve  a  significant 
reduction  in  the  margin  of  safety  as  currently 
defined  in  the  BASES  of  the  applicable 
Technical  Specification  sections. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  M)  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/ocation.-tDsterhout  Free  Library, 
Reference  Department,  71'Soutn 
Franklin  Street.  Wilkes-Barre.  PA  18701. 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Robert  A.  Capra. 

Pennsylvania  Power  and  Light  Company 
(PP&L).  Docket  No.  50-388. 
Susquehanna  Steam  Electric  Station, 
Unit  2,  Luzerne  County,  Pennsylvania 

Date  of  amendment  request:  August  5. 
1998. 

Description  of  amendment  request: 
The  amendment  would  modify  the 
Susquehanna  Steam  Electric  Station, 
Unit  2,  Technical  Specifications  Table 
3.3.5.1-1  "Emergency  Core  Cooling 
System  Instrumentation."  The  change 
updates  the  allowable  values  for  both 
the  Core  Spray  (CS)  and  Low  Pressure 
Coolant  Injection  System  (LPQ) 
"Reactor  Steam  Dome  Pressure — ^Low" 
functions  for  initiation  and  injection 
permissive.  Specifically,  the  allowable 
values  are  changed  irom  a  specified 
minimum  pressure  to  a  specified 
allowable  pressure  band.  This  more 
restrictive  allowable  value  range  will 
prevent  CS  and  LPQ  system 
overpressurization  while  still  permitting 
injection  to  prevent  fuel  clad 
temperature  limits  from  being  exceeded. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  proposal  does  not  involve  an  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated.  The  proposed 
amendment  changes  the  "Reactor  Steam 
Dome  Pressure — Low"  Allowable  Values  so 
to  provide  further  assurance  that  the  Core 
Spray  and  [Residual  Heat  Removal]  RHR 
systems  will  perform  their  [loss-of-coolant 
accident]  LOCA  design  basis  function. 

The  functional  design  basis  of  the  Core 
Spray  and  LPQ  is  to  inject  water  into  the 
reactor  vessel  to  cool  the  core  during  a  LOCA 
by  opening  the  Core  Spray  and  LPQ  injection 
valves  when  reactor  pressure  drops  below  the 
reactor  vessel  low  pressure  permissive.  The 
upper  analytical  limit  for  the  permissive  is 
the  Core  Spray  and  LPQ  systems'  maximum 
design  pressure,  and  the  lower  analytical 
limit  is  the  lowest  pressure  which  allows 
injection  to  prevent  exceeding  the  fuel 
cladding  temperature  limit  The  new 
allowal^e  values  were  selected  to  lie  within 
the  upper  and  lower  limits  to  ensure  there 
will  be  no  change  in  the  required  logic  or 
functions  of  the  Core  Spray  and  LPQ 
systems.  These  new  values  do  not  affect  the 
LOCA  nor  its  "limiting  feult"  frequency  of 
occurrence  and  do  not  introduce  any  new 
accidents  or  malfunctions  of  equipment 
important  to  safety.  Since  they  do  not  affect 
the  LOCA,  they  do  not  change  the  probability 
of  occurrence  of  the  LOCA.  The  new 
allowable  values  do  not  change  the  logic  or 
function  of  the  reactor  vessel  low  pressure 
permissive.  These  new  values  simply  provide 
the  basis  for  which  the  associated  pressure 
instrimients  are  to  be  set  to  ensure  proper 
op>eration  of  Core  Spray  and  LPQ  witldn  the 
design  pressures  as  described  above. 
Therefore,  the  change  in  allowable  values 
does  not  increase  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  or  malfunction  of  equipment 
important  to  safety. 

Based  upon  the  analysis  presented  above, 
PPftL  concludes  that  the  proposed  action 
does  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
atddent  from  any  accident  previously 
evaluated. 

This  proposal  does  not  create  the 
probability  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated.  The  new  allowable  values  do  not 
change  any  plant  systems,  structures,  or 
components,  nor  do  they  change  any  existing 
or  create  any  new  Core  Spray  and  LPQ  logic 
or  functions.  The  new  allowable  values  were 
selected  to  ensure  the  required  operation  of 
the  Core  Spray  and  LPQ  systems  vnthin  the 
maiciiiiiim  design  pressures. 
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Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  change  does  not  involve  a  reduction  in 
the  margin  of  safety.  Technical  Specification 
Bases  Section  B3.3.5.1  [9  sic)  (ECCS 
Instrumentation)  identifies  that  the  low 
reactor  steam  dome  pressure  signals  are  used 
as  permissives  for  operation  of  the  low 
pressure  ECCS  subsystems.  The  new 
allowable  values  were  selected  so  as  to  not 
impact  the  logic,  redundancy,  operability  or 
surveillance  requirements  for  these 
subsystems.  The  new  allowable  values 
maintain  the  margin  requirements  of  the  Core 
Spray  and  LPQ  system  pressures  such  that 
they  do  not  exceed  their  system  maximum 
design  pressures  and  that  system  pressures 
are  high  enough  to  ensure  that  the  ECCS 
injection  prevents  the  fuel  peak  cladding 
temperature  from  exceeding  the  limits  of  10 
CFR50.46. 

Therefore,  th»  margin  of  safety  is  enhanced 
by  the  proposed  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ostefhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701. 

Attorney  for  licensee:  Jay  Silberg, 
Esquire.  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street  NW., 
Washington.  DC  20037. 

NRC  Project  Director:  Robert  A.  Capra. 

Power  Authority  of  the  State  of  New 
Yoiic.  Docket  No.  50-333,  fames  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request:  August  3, 
1998. 

Description  of  amendment  request: 
The  proposed  changes  provide  for 
applicability  of  the  safety  limit 
minimum  critical  power  ratio  (SLMCPR) 
to  fuel  cycle  14. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  hazards  consideration  as 
defined  in  10  CFR  50.92.  since  it  would 
not: 


1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

A  change  to  a  note  stating  that  the  SLMCPR 
remains  applicable  through  Cycle  14  does  not 
affect  the  initiation  of  any  accident. 
Operation  in  accordance  with  the  current 
SLMCPR  ensures  the  consequences  of 
previously  analyzed  accidents  are  not 
changed.  Therefore,  this  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  SLMCPR  establishes  a  performance 
limit  for  the  fuel.  This  limit  remains 
unchanged.  Changing  a  note  to  reflect  this  is 
an  administrative  change  and  will  not  initiate 
any  accident.  Therefore,  this  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  frtim  any 
accident  previously  evaluated. 

3.  involve  a  significant  reduction  in  a 
margin  of  safety. 

GE  [General  Electric]  has  performed  an 
evaluation  of  the  SLMCPR  for  Cycle  14  and 
found  that  the  cycle  specific  value,  based  on 
current  reload  plans,  is  bounded  by  the 
generic  value  calculated  for  GE  12  fuel.  The 
existing  SLMCPR  remains  unchanged  for 
Cycle  14  and  the  margin  of  safety  for  the 
prevention  of  onset  of  transition  boiling  is 
unchanged.  Therefore,  this  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Docimients 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  David  E. 
Blabey,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Director. 

Public  Service  Electric  6-  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  July  30, 
1998. 

Description  of  amendment  request: 
The  proposed  amendments  wouH 
revise  Technical  Specification  (TS)  3/ 
4.7.6,  "Control  Room  Emergency  Air 
Conditioning  System."  Specifically,  the 
acceptance  criteria  for  the  control  room 
envelope  would  be  revised  to  maintain 
a  Vs-inch  positive  pressure  with  respect 
to  all  areas  directly  accessible  bom  the 
control  room  and  a  positive  pressure 


with  respect  to  all  other  areas  adjacent 
to  the  control  room. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which.is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

CREACS  [Control  Room  Emei:gency  Air 
Conditioning  System)  ensxires  adequate 
protection  afier  an  accident  and  is  not  an 
accident  initiator.  The  change  to  the 
acceptance  criteria  for  CREACS  does  not 
affect  the  probability  of  an  accident. 

Revising  the  acceptance  criteria  for  the 
CREACS  from  a  "l/B-inch  W.G.  [water  gauge) 
positive  pressure  in  the  control  room  with 
respect  to  the  adjacent  area'  to  'a  1/8-inch 
W.G.  positive  pressure  in  the  control  room 
with  respect  to  all  areas  directly  accessible 
(Work  Control  Center  and  Control  Room 
Equipment  Rooms)  from  the  control  room 
and  a  positive  pressure  to  all  other  areas 
adjacent  to  the  control  room'  does  not  alter 
the  assumptions  in  the  radiological  dose 
assessment  provided  to  the  NRC  and 
approved  under  Amendments  190  (Unit  1) 
and  173  (Unit  2).  Therefore  the  conclusions 
of  the  radiological  dose  assessment  reviewed 
and  approved  by  the  NRC  imder  the  above 
Amendments  remain  unchanged.  The 
radiological  dose  assessment  provided  under 
Amendments  190  and  173  demonstrates  that 
operation  of  the  CREAS  in  the  pressiuized 
mode  at  the  initiation  of  an  accident  will 
ensure  that  the  requirements  of  General 
Design  Criterion  (GDC)  19  will  be  met 

Therefore,  the  proposed  TS  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibili^  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

Since  the  CREACS  is  an  accident 
mitigation  system  that  does  not  communicate 
with  the  Reactor  Coolant  Pressure  boundary 
or  interface  with  Emergency  Core  Cooling 
Systems  (ECCS).  the  proposed  change  to  the 
acceptance  criteria  for  QIEACS 
pressurization  cannot  result  in  new  accident 
scenarios.  The  function  of  the  CREACS 
system  is  to  maintain  the  habitability  of  the 
CRE  [control  room  envelope]  following  an 
accident. 

Therefore,  the  proposed  TS  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  CREACS  ensures  that  (1)  the  ambient 
air  temperature  does  not  exceed  the 
allowable  temperature  for  continuous  duty 
rating  for  equipment  and  instrxunentation 
cooled  by  the  CREACS  and  (2)  the  Control 
Room  wUl  remain  habitable  for  operations 
personnel  during  and  following  all  credible 
radiological  accident  conditions.  Revising  the 
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acceptance  criteria  to  maintaining  the  control 
room  at  a  '/%-inch  W.G.  positive  pressure  in 
the  control  room  with  respect  to  all  areas 
directly  accessible  (Work  Control  Center  and 
Contn^  Room- Equipment  Rooms)  from  the 
control  room  and  a  positive  pressure  to  all 
other  areas  adjacent  to  the  control  room  does 
not  alter  the  assumptions  used  in  the 
radiological  dose  assessment  nor  revise  the 
conclusions  of  the  dose  assessment  which 
was  reviewed  imder  Amendments  190  and 
173.  Since  the  assumptions  and  conclusions 
of  the  dose  assessment  remain  unchanged, 
the  CREACS  continues  to  ensure  that  the 
requirements  of  GDC  19  continue  to  be  met. 
and  there  is  no  reduction  in  the  safety 
provided  to  the  control  room  operators. 

Therefore,  the  proposed  change  to  the  TS 
does  not  involve  a  reduction  in  the  margin 
.  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Attorney  for  licensee:  Jeffiie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge.  NJ 
08038. 

NRC  Project  Director:  Robert  A.  Capra. 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  August 
12, 1998. 

Description  of  amendment  request: 
The  proposed  amendments  woidd 
revise  Technical  Specification  (TS)  3/ 
4.6.1.3,  "Containment  Air  Locks,"  to 
change  the  action  statements  for  an 
inoperable  airlock.  The  proposed 
amendments  would  also  correct  an 
editorial  error  in  TS  Bases  3/4.6.1.2, 
"Containment  Leakage." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  reactor  containment  serves  to  mitigate 
the  consequences  of  a  Design  Basis  Accident 
(DBA).  That  is.  the  contaiimient  is  designed 
to  provide  a  barrier  to  ensure  that  in  the 
event  of  a  DBA.  a  release  of  radioactive 
material  will  not  result  in  the  radiation  dose 
to  the  general  public  exceeding  the  limits  of 
10  CFR  100.  Each  unit's  containment  has 
been  provided  with  two  air  locks.  These  air 


locks  permit  personnel  to  access  components 
and  systems  within  the  containment 
boundary  without  compromising  the 
containment's  ability  to  cany  out  its  design 
function.  In  this  capacity,  the  air  locks  serve 
as  part  of  the  containment  boundary  and  as 
such  are  not  considered  as  a  contributor  to 
the  probability  of  an  accident. 

To  carry  out  their  design  function,  the  air 
locks  are  designed  and  tested  to  certify  their 
ability  to  withstand  a  pressure  in  excess  of 
the  maximum  expected  following  a  DBA. 
Each  door  is  individually  tested  to  verify  that 
leakage  will  remain  below  design  values  writh 
the  containment  at  design  pressure.  An 
interlock  is  provided  to  ensure  that 
contaiimient  integrity  is  maintained  during 
persoimel  passage  by  allowing  only  one  air 
lock  door  to  be  open  at  a  time.  This  interlock 
is  also  periodically  tested  to  verify  its 
functionality. 

The  proposed  changes  will  allow 
continued  operation  with  one  air  lock  door 
inoperable  or  with  the  air  lock  door  interlock 
mechanism  disabled  but  will  specify  the 
actions  necessary  under  those  conditions  to 
assure  that  containment  integrity  is  not 
compromised.  This  will  ensure  that  the 
consequences  of  an  accident  previously 
evaluated  are  not  significantly  increased. 
Additionally,  the  proposed  changes  specify 
that  in  the  event  that  an  air  lock  is  inoperable 
for  a  reason  other  than  an  inoperable  air  lock 
door,  or  air  lock  interlock  mechanism,  the 
unit  must  be  placed  in  a  condition  in  which 
the  analyzed  accident  could  not  occur. 

Based  upon  the  above,  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  probabilify  or  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident 

The  proposed  changes  to  the  Containment 
Air  Lock  Technical  Specifications  do  not 
affect  the  ability  of  the  containment  to  carry 
out  its  design  function.  The  changes  also  do 
not  introduce  any  new  equipment;  nor  do 
they  result  in  the  operation  of  the  plant  in 
a  manner  contrary  to  the  safety  analysis. 
Therefore,  the  proposed  changes  will  not 
increase  the  probability  of  a  new  or  difierent 
kind  of  accident  frt)m  any  accident 
previously  identified. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  changes  do  not  afiiect  any 
design  or  functional  requirements  of  the 
Containment  or  the  Containment  Air  Locks. 
Additionally,  the  proposed  changes  do  not 
afiiect  any  of  the  conditions  or  assumptions 
of  the  applicable  safety  analyses. 
Containment  Air  Lock  leakage  rates  are 
deteimiaed  based  upon  containment  leakage 
at  design  pressure.  Th&proposed  changes 
will  not  afiect  containment  design  pressure 
nor  will  they  affect  the  peak  containment 
pressures  expected  for  analyzed  accidents. 

Based  upon  the  above,  the  proposed 
change  will  not  involve  a  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfiMl.  TherefcHre.  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Attorney  for  licensee:  Jeffrie  J.  Keenan. 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236.  Hancocks  Bridge.  NJ 

08038. 
NRC  Project  Director:  Robert  A.  Capra. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County. 
California 

Date  of  amendment  requests:  May  11, 
1998  (Supersedes  the  May  30. 1996. 
amendment  request).  This  Notice 
supersedes  the  staff's  proposed  no 
significant  hazards  consideration 
determination  for  the  requested  changes 
that  was  published  on  September  11. 
1996  (61  FR  47981). 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
to  allow  use  of  performance-based 
criteria  to  establish  containment  leak 
rate  test  intervals  and  add  a  new 
"Containment  Leakage  Rate  Testing    ' 
Program"  to  the  administrative  section 
of  TS  to  codify  the  program  used  to 
determine  the  testing  program.  The 
proposed  program  implements  10  CFR 
Part  50,  Appendix  J,  Option  B,  by 
referring  to  Regxilatory  Guide  1.163, 
"Performance-Based  Containment  Leak 
Test  Program,"  dated  September  1995. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Since  the  interval  between  containment 
leakage  rate  tests  is  not  related  in  any  way 
to  conditions  which  cause  accidents,  and 
plant  structures,  systems,  and  components 
will  not  be  operated  in  a  difiisrent  manner  as 
a  result  of  the  proposed  Technical 
Specification  (TS)  change,  the  proposed 
changes  will  not  increase  the  probability  of 
an  accident  previously  evaluated. 

Containment  leakage  may  result  from 
accidents  which  are  evaluated  in  the 
Updated  Final  Safisty  Analysis  Report  The 
proposed  TS  changes  may  result  in  an 
acceptably  small  increase  in  post-accident 
containment  leakage.  Using  a  statistical 
approach,  NUREG-1493  determined  that  the 
increase  in  hypothetical  dose  to  the  public 
resulting  from  extending  the  testing  interval 
is  extremely  small.  NUREG-1493  concluded 
that  such  small  hypothetical  dose  increases 
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to  the  public  are  justifiable  due  to  the  real 
reduction  in  occupational  expoeure  resulting 
from  interval  extension.  Therefore,  the 
Mopoaed  change  does  not  significantly 
incnaae  the  consequences  of  an  accident 
previously  evaluated. 

2.  Hie  propowd  change  does  not  create  the 
possibililv  of  a  new  or  di0Brent  kind  of 
accident  Dom  any  accident  previously 
evaluated. 

The  proposed  change  only  incorporates  the 
perfonnance  based  approach  for  containment 
leak  rate  testing  authorized  in  the  new 
Option  B  to  Appendix  J  of  10  CFR  Part  50. 
The  interval  extensions  allowed,  through  this 
approach,  do  not  have  the  potential  for 
creating  the  possibility  of  new  or  difierent 
kinds  of  accidents  from  those  previously 
evaluated  because  plant  structures,  systems, 
and  components  will  not  be  opented  in  a 
difforent  manner  as  a  result  of  the  TS  change 
and,  therefore,  will  not  introduce  any  new  or 
diffsrent  bilure  modes  or  initiatora. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  difEarent 
kind  of  accident  fitim  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Ine  proposed  Technical  Specification  does 
not  alter  the  allowable  containment  leakage 
rate.  The  proposed  change  replaces  the 
current,  prescriptive  testing  requirements 
vnth  a  new  performance  based  approach  for 
establishing  the  testing  intervals.  Therefore, 
yie  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safsty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  Irvine,  California  92713. 

Attorney  for  licensee:  Douelas  K. 
Porter.  Esquire,  Southern  Caufomia 
Edison  Company,  P.  O.  Box  800, 
Rosemead.  California  91770. 

NRC  Av/ectiTuector;  William  H.  . 
Bateman.  ;. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station. 
Unit  Nos.  2  and  3,  San  Diego  County. 
California 

Date  of  amendment  requests:  Jime  19, 
1998. 

Description  of  amendment  requests: 
The  proposed  amendments  woidd 
revise  Technical  Specification  (TS) 
3.4.1,  "RCS  DNB  (Pressure,  Temperature 
and  Flow]  Limits."  Specifically,  the 
proposed  changes  would  incltide  (1)  a 
reduction  in  the  wiiniTnnm  primaiy 
nactor  coolant  system  (RCS)  cold  leg 
temperature  (Tcou)  from  554  F  to  535  F 
between  the  70  percent  and  100  percent 
rated  thermal  power  levels,  (2)  a 
conversion  of  the  specified  RCS 


minimtmi  flow  rate  from  a  "Mass"  (i.e., 
Ib/hr)  to  a  "Volumetric"  (gpm)  flow 
basis,  and  (3)  elimination  of  the 
maximmn  RCS  flow  rate  limit. 

Basis  for  proposed  ho  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  Technical 
Specification  (TS)  3.4.1  does  not  adversely 
im[>act  structure,  system,  or  component 
design  or  operation  in  a  manner  which 
would  result  in  a  change  in  the  frequency  of 
occurrence  of  accident  initiation.  Nor  are  the 
affected  parameters  themselves  accident 
initiators.  As  such,  the  proposed  TS  change 
will  not  significantly  increase  the  probability 
of  accidents  previously  evaluated.  Likewise, 
the  proposed  TS  change  does  not 
significantly  increase  the  consequences  of  an 
accident  previously  evaluated.  The  safety 
analysis  assessments  confirm  that  the 
existing  Analyses  of  Record  (AORs)  for  San 
Onofre  Units  2  and  3  remain  valid  or  have 
been  re-analyzed  to  demonstrate  continued 
compliance  with  applicable  Acceptance 
Criteria. 

The  change  in  Reactor  Coolant  System 
(RCS)  "Mass"  flow  to  "Volumetric"  flow  is 
a  change  in  measuring  units  to  be  consistent 
with  the  measure  used  in  the  performance  of 
the  safety  analysis.  Therefore,  there  is  no 
impact  on  any  evaluated  accidents. 

The  elimination  of  the  upper  RCS  flow 
limit  has  no  effect  on  Deptarture  &t>m 
Nucleate  Boiling  which  is  a  concern  at  lower 
flows,  and  the  maximum  flow  that  is 
physically  possible  is  less  than  the  ciirrent 
upper  limit 

Therefore,  this  amendment  request  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  difforent  kind  of 
accident  from  any  accident  previously 
evaluated. 

Tcoid  is  an  input  parameter  used  in  event 
analjrsis,  it  is  not  an  event  initiator.  No  new 
or  different  accidents  have  been  identified 
which  could  result  from  operating  at  the 
proposed  Tcom.  The  safety  analysis 
assessments  performed  confirm  that  the 
existing  safety  system  settings  for  San  Onofre 
Units  2  and  3  remain  valid,  thereby  assuring 
continued  conformance  to  the  Acceptance 
Criteria  for  all  events. 

A  change  in  RCS  flow  measuring  units  can 
not  initiate  an  accident,  nor  can  the 
elimination  of  an  upper  RCS  flow  liniit 
which  can  not  be  attained. 

Therefore,  this  amendment  does  not  create 
the  possibility  of  a  new  or  difilerent  kind  of 
accident  fitim  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Updated  Final  Safety  Analysis  Report 
(UFSAR)  safety  analyses  have  been  assessed 


and  remain  valid  or  have  been  re-analyzed  to 
demonstrate  continued  compliance  with 
applicable  Acceptance  Criteria  for  operation 
at  the  reduced  Tcom-  All  other  safisty  limits 
and  safety  system  settings  remain  unchanged. 

A  change  in  measuring  units  for  RCS  flow 
does  not  reduce  the  margin  of  safety. 

Elimination  of  an  RCS  flow  limit  that  can 
not  physically  be  reached  does  not  reduce 
the  maigin  of  safety.  The  shiftly  surveillance 
requirement  for  maximum  flow  has  no 
practical  basis  or  safety  benefit.  Additionally, 
the  margin  to  departure  fit)m  nuclear  boiling 
increases  as  the  flow  rate  increases. 

Therefore,  this  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
b'censee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  Irvine,  California  92713. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire,  Southern  California 
Edison  Company,  P.O.  Box  800, 
Rosemead.  California  91770. 

NRC  Project  Director:  William  H. 
Bateman. 

STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project.  Units  1  and  2,  Matagorda 
County.  Texas 

Date  of  amendment  request:  July  6, 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  description  of  the  reactor 
coolant  system  de^gn  features  from 
Technical  Specification  5.4  to  the 
Updated  Final  Safety  Analysis  RepOTt 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  {Roposed  change  relocates  the 
description  of  the  Reactor  Coolant  System 
design  features  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR),  a  licensee- 
controlled  document.  The  description  of  the 
Reactor  Coolant  System  design  features, 
currently  a  part  of  the  UFSAR,  is  maintained 
in  accordance  with  10  CFR  50.59  and  50.71. 
Existing  South  Texas  Project  procedures 
ensure  that  changes  to  the  fecUity  as 
described  in  the  UFSAR,  such  as  the 
replacement  of  the  steam  generators,  are 
reviewed  to  determine  if  an  unreviewed 


safisty  question  exists.  The  proposed 
amendment  does  not  result  in  any  hardware 
or  operating  procedure  changes.  The 
initiators  of  any  accident  previously 
evaluated  are  not  affected  by  the  relocation 
of  the  Reactor  Coolant  System  design 
features.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  change  does  not  alter  the  plant 
configuration  or  make  changes  in  the 
methods  governing  plant  operation.  The 
proposed  change  does  not  impose  different 
requirements,  and  adequate  control  of 
information  will  be  maintained  in 
accordance  with  existing  procedures.  The 
diange  does  not  alter  assumptions  made  in 
the  safety  analysis  and  licensing  basis. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  relocation  of  a  description  of  Reactor 
Coolant  System  design  features  has  no 
impact  on  any  safety  analysis  assumptions. 
There  are  no  changes  to  the  plant 
configiu^tion  or  operating  procedures.  Future 
changes  to  the  relocated  information  are 
governed  by  existing  procedures  in 
accordance  with  10  CFR  50.59  and  50.71. 
Consequently,  there  is  no  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  Coimty  Jimior 
College,  J.M.  Hodges  Learning  Center, 
911  Boling  Highway.  Wharton,  TX 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  N.W., 
Washington,  DC  20036-5869. 

NRC  fto/ect  Director;  John  N. 

Hannon. 

STP  Nuclear  Operating  Company. 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County.  Texas 

Date  of  amendment  request:  July  6, 
1998. 

Description  of  amendment  request: 
Relocates  the  Technical  Specification  3/ 
4.3.3.3  requirements  for  the  Seismic 
Instrumentation  to  the  Technical 
Requirements  Manual. 

Rasjs  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  relocates 
requirements  and  surveillances  for  the 
Seismic  Monitoring  System  that  do  not  meet 
the  criteria  for  inclusion  in  Technical 
Specifications  as  identified  in  10  CFR 
50.36(c)(2)(ii).  The  affected  systems  and 
components  are  not  assumed  to  be  initiators 
of  analyzed  events  and  are  not  assiuned  to 
mitigate  accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  systems  and  components  will  be 
relocated  from  the  Technical  Specifications 
to  the  Technical  Requirements  Manual, 
which  is  incorf)orated  in  the  STP  UFSAR  and 
will  be  maintained  pursuanrto  10  CFR  50.59. 
In  addition,  the  Seismic  Monitoring  System 
components  are  addressed  in  existing 
surveillance  procedures  which  are  also 
controlled  by  10  CFR  50.59  and  subject  to  the 
change  control  provisions  imposed  by  plant 
administrative  procedures,  which  endorse 
applicable  regulations  and  standards.  The 
associated  changes  to  the  Index  are 
administrative.  Therefore,  the  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  finm  any 
accident  previously  evaluated? 

The  proposed  change  relocates 
requirements  and  surveillances  for  the 
Seismic  Monitoring  System  that  do  not  meet 
the  criteria  for  inclusion  in  Technical 
Specifications  as  identified  in  10  CFR 
50.36(c)(2)(ii).  The  change  does  not  involve 
a  physical  alteration  of  tibe  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  make  changes  in  the  methods  governing 
normal  plant  operation.  The  change  will  not 
impose  different  requirements,  and  adequate 
control  of  information  will  be  maintained. 
This  change  will  notalter  assumptions  made 
in  the  safety  analysis  and  licensing  baste.  The 
associated  changes  to  the  Index  are 
administrative.  Therefore,  the  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  fr^m  any  accident 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  relocates 
requirements  and  surveillances  for  the 
^ismic  Monitoring  System,  which  does  not 
meet  the  10  CFR  50.36  criteria  for  inclusion 
in  Technical  Specifications.  The  change  will 
not  reduce  a  margin  of  safety  because  the 
change  has  no  impact  on  any  safety  analysis 
assumptions.  In  addition,  the  relocated 
requirements  and  surveillances  for  the 
affected  structures,  systems,  components,  or 
variables  remain  the  same  as  the  existing 
Technical  Specifications.  Since  any  future 
changes  to  these  requirements  or  the 
surveillance  procedures  will  be  evaluated  per 
the  requirements  of  10  CFR  50.59,  there  will 
be  no  reduction  in  a  margin  of  safety.  The 
associated  changes  to  the  Index  are 
administrative  and  have  no  potential  effect 
on  the  maigin  of  safety. 


Therefore,  the  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore. 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College, ).  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  TX 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Moigan,  Lewis  & 
Bockius,  1800  M  Street,  N.W., 
Washington.  DC  20036-5869. 

NRC  Project  Director:  John  N. 
Hannon. 

STP  Nudear  Operating  Company, 
Docket  Nos.  50-498  and  50-^99,  South 
Texas  Project.  Units  1  and  2.  Matagorda 
County.  Texas 
Date  of  amendment  request:  July  6, 

1998. 

Description  of  amendment  request: 
Relocates  the  Technical  Specification  3/ 
4.7.13  requkements  for  the  Area 
Temperature  Monitoring  System  to  the 
Teclmical  Requirements  Manual. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  relocates 
requirements  and  surveillances  for  Technical 
Specification  3/4.7.13,  which  does  not  meet 
the  criteria  for  inclusion  in  Technical 
Specifications  as  identified  in  10  CFR 
50.36(c)(2Kii).  The  affected  systems  and 
components  are  not  assumed  to  be  initiators 
of  analyzed  events  and  are  not  assumed  to 
mitigate  accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
afiiactad  systems  and  components  will  be 
relocated  frtmi  die  Technical  Specifications 
to  the  Technical  Requirements  Manual, 
which  is  incorporated  in  the  STP  UFSAR  and 
will  be  maintained  pursuant  to  10  CFR  50.59. 
In  addition,  the  Area  Temperature 
Monitoring  System  components  are 
addressed  in  existing  surveillance  procedures 
which  are  also  controlled  by  10  CFR  50.59 
and  subject  to  the  change  control  pirovisions 
imposed  by  plant  administrative  procedures, 
which  endorse  applicable  regulations  and 
standards.  The  associated  changes  to  the 
Index  are  administrative.  Therefore,  the 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  frran  any 
accident  previously  evaluated? 
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The  proposed  change  relocates 
requirements  and  surveillances  for  the  Area 
Temperature  Monitoring  System,  which  does 
not  meet  the  criteria  for  inclusion  in 
Technical  Specifications  as  identi^ed  in  10 
CFR  50.36(c)(2)(ii).  The  change  does  not 
involve  a  physical  alteration  of  the  plant  (no 
new  or  different  type  of  equipment  will  be 
installed)  or  make  changes  in  the  methods 
governing  normal  plant  operation.  The . 
change  will  not  impose  different 
requirements,  and  adequate  control  of 
information  will  be  maintained.  This  change 
will  not  alter  assumptions  made  in  the  safety 
analysis  and  licensing  basis.  The  associated 
changes  to  the  Index  are  administrative. 
Therefore,  the  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  relocates 
requirements  and  surveillances  for  the  Area 
Temperature  Monitoring  System,  which  does 
not  meet  the  10  CFR  50.36  criteria  for 
inclusion  in  Technical  Specifications.  The 
change  will  not  reduce  a  margin  of  safety 
since  it  has  no  impact  on  any  safisty  analysis 
assumptions.  In  addition,  the  relocated 
requirements  and  surveillances  for  the 
affected  structure,  system,  component,  or 
variable  remain  the  same  as  the  existing 
Technical  Specifications.  Since  any  future 
changes  to  these  requirements  or  the 
surveillance  procedures  will  be  evaluated  per 
the  requirements  of  10  CFR  50.59,  there  will 
be  no  reduction  in  a  margin  of  safety.  The 
associated  changes  to  the  Index  are 
administrative  and  have  no  potential  effect 
on  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton,  TX 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman,  E^.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  N.W., 
Washington,  DC  20036-5869. 

NRC  Project  Director:  John  N. 
Hannon. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-^99,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  July  22. 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  reflect 
the  steam  generator  water  level  low-low 
trip  setpoint  differences  between  the 
existing  Model  E  and  the  replacement 


Model  Delta-94  steam  generators  for  the 
Reactor  Trip  System  and  the  Engineered 
Safety  Features  Actuation  System 
instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  proposed  change  includes  changing 
the  low-low  steam  generator  water  level  trip 
setpoint.  The  setpoint  is  being  changed  to 
enhance  the  operational  flexibility  associated 
with  the  RSGs  [replacement  steam 
generators). 

The  niinimiun  setpoint  change  proposed  in 
this  request  establishes  controls  to  ensure 
that  an  adequate  heat  sink  is  maintained  by 
providing  an  adequate  secondary  liquid  mass 
to  remove  primary  system  sensible  heat  and 
core  decay  heat  shortly  after  reactor  trip  and 
initiating  auxiliary  feedwater  flow  for  long- 
term  cooling.  The  accidents  analyzed  for  this 
requirement  are  the  Loss  of  Non-Emergency 
AC  Power  to  the  Plant  Auxiliaries,  Loss  of 
Normal  Feedwater  and  Feedwater  Line  Break 
transients.  These  accidents  were  analyzed 
utilizing  the  Westinghouse  RETRAN  model. 
All  acceptance  criteria  were  shown  to  be  met 
for  both  these  events.  Therefore,  the 
proposed  steam  generator  water  level  low- 
low  trip  setpoint  change  is  demonstrated  not 
to  result  in  an  increase  in  the  consequences 
for  these  accidents. 

The  steam  generator  water  level  low-low 
trip  setpoint  is  not  considered  a  precursor  to 
any  of  the  analyzed  accidents,  and  therefore, 
these  proposed  changes  do  not  result  in  an 
increase  in  the  probability  or  consequences 
of  any  accident  previously  analyzed. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  setpoint  change  does  not 
create  any  new  operating  conditions  or 
modes.  The  proposed  change  only  revises  the 
actuation  setpoints  for  the  Reactor  Trip 
System  and  Engineered  Safety  Features 
Actuation  System.  The  actions  of  these 
systems  continue  to  be  performed  in 
accordance  with  existing  requirements, 
which  are  sufficient  to  ensure  plant  safety  is 
maintained. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  events  potentially  affected  by  the 
setpoint  change  in  the  steam  generator  water 
level  low-low  reactor  trip  (Table  2.2-1. 
Function  13)  and  ESFAS  Auxiliary 
Feedwater  System  actuation  (Table  3.3-4, 
Function  6.d)  are  the  Loss  of  Normal 
Feedwater  and  Feedwater  System  Pipe  Break. 
These  events  were  analyzed  and  it  was 
demonstrated  that  all  acceptance  criteria 
were  met  for  both  of  these  events. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  standards  of 
10  CFR  50.g2(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Jtmior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  TX 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  N.W., 
Washington.  IX:  20036-5869. 

NRC  Project  Director:  John  N. 
Hannon. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  July  28. 
1998. 

Description  of  amendment  request: 
The  proposed  amendment  addresses  the 
operator  action  to  reduce  the  steam 
generator  power-operated  relief  valve 
setpoint  consistent  with  the  revised 
small-break  loss-of-coolant  accident 
(SBLCXIA)  analysis  for  the  replacement 
Delta-94  steam  generators.  The  operator 
action  and  the  associated  revised 
SBLCXIA  analysis  are  reflected  in  a 
proposed  revision  to  the  South  Texas 
Project  Updated  Final  Safety  Analysis 
Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  operator  action  associated 
with  the  re-analysis  of  the  Delta-94  SGs 
(steam  generators)  will  not  result  in  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated.  The  initiators 
of  any  design  basis  accident  are  not  affected 
by  this  operator  action.  The  operator  action 
would  fecilitate  the  automatic  mitigation 
capability  of  the  SG  PORVs  [power-operated 
relief  valves),  and  would  not  initiate  the 
mitigating  safety  function.  The  operator 
action  will  be  incorporated  into  the  EOFs 
[Emergency  Operating  Procedures)  and 
would  not  be  performed  until  after  the 
initiation  of  an  accident  The  automatic 
actuation  of  the  SG  PORVs  is  not  a  new 
design  feature.  The  effects  of  inadvertent 
opening  of  a  single  steam  dump,  relief  or 
safety  valve  are  currently  analyzed  as 
described  in  Section  15.1.4  of  the  UFSAR 
[Updated  Final  Safety  Analysis  Report). 
ConsequenUy,  there  is  no  significant  impact 
on  any  previously  evaluated  accident 
probabilities. 
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The  proposed  operator  action  associated 
with  the  re-analysis  of  the  Delta-94  SGs  does 
not  result  in  a  significant  increase  in  the 
consequences  of  any  accidents  previously 
evaluated.  The  operator  action  will  not 
adversely  affect  the  integrated  ability  of  the 
plant  systems  to  perform  their  intended 
safety  functions  to  mitigate  the  consequences 
of  a  small  break  LOCA  [loss-of-coolant 
accident),  or  any  other  accident  previously 
evaluated.  In  fact,  the  re-analysis  has 
demonstrated  that  the  use  of  the  operator 
action  reduces  the  consequences  of  a  small 
break  LOCA  in  that  the  Peak  Cladding 
Temperattire  for  the  most  limiting  small 
break  LOCA  transient  is  reduced  and 
continues  to  be  substantially  below  the 
acceptance  limit  of  10  CFR  50.46. 

The  operator  action  does  not  affect  the 
integrity  of  any  fission  product  barrier  such 
that  their  function  in  the  control  of 
radiolc^cal  consequences  is  not  affected. 
The  radiological  consequences  for  the  small 
break  LOCA  presented  in  the  UFSAR  remain 
unchanged  as  a  result  of  the  proposed 
operator  action. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  proviously 
evaluated. 

The  proposed  license  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed 
amendment  is  not  the  result  of  any  physical 
changes  to  the  existing  fecility.  The  operator 
action  does  not  represent  a  diffierent  initiator 
for  any  design  basis  accident  and  does  not 
create  new  design  basis  scenarios.  Small 
break  LOCA  mitigation,  utilizing  a 
combination  of  automatic  and  manual 
actions,  is  already  part  of  the  STP  [South 
Texas  Project,  Units  1  and  2)  licensing  basis. 
Written  procedures  address  those  operator 
actions  required  for  small  break  LOCA 
mitigation.  The  current  STP  EOPs  have  an 
operator  action  for  a  steam  generator  tube 
rupture  (SGTR)  similar  to  the  operator  action 
for  the  small  break  LOCA  addressed  by  this 
pressed  license  amendment.  The  operator 
action  for  the  SGTR  is  to  raise  the  safety- 
grade  SG  PORV  setpoints.  The  operator 
action  credited  in  the  small  break  LOCA 
analysis  for  the  Delta-94  SGs  is  to  lower  the 
safety-grade  SG  PORV  setpoints.  The  purpose 
of  the  action  is  to  provide  a  more  rapid 
cooldown  of  the  primary  side  by 
defHessurizing  the  secondary  side  during  a 
sniall  break  LOCA  using  the  steam  dumps 
first,  then  the  SG  PORVs,  if  steam  dumps  are 
unavailable.  The  inadvertent  operation  of  a 
singte  steam  dump,  relfef  or  safety  valve  is 
cunently  addressed  in  UFSAR  Section 
15.1.4. 

The  proposed  amendment  does  not  alter 
any  ordinal  design  specification,  such  as 
seismic  requirements,  electrical  separation 
requirements  and  enviromnental 
qualification,  and  is  not  the  result  of  any 
physical  changes  to  the  facility.  In  addition, 
the  proposed  amendment  does  not  result  in 
exposure  of  additional  equipment  used  in 
accident  mitigation  to  an  adverse 
environment  beyond  that  currently  identified 
in  the  UFSAR. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 


The  proposed  operator  action  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  The  plant  systems  required  for  the 
mitigation  of  any  design  basis  accidents  will 
continue  to  be  able  to  perform  their  safety 
function.  In  feet,  the  re-analysis  has 
demonstrated  that  the  use  of  the  operator 
action  reduces  the  consequences  of  a  small 
break  LOCA  in  that  the  Peak  Cladding 
Temperature  for  the  most  limiting  small 
break  LOCA  transient  is  reduced  and 
continues  to  be  substantially  below  the 
acceptance  criteria  of  10  CFR  50.46. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  Coimty  Jtmior 
College.  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway.  Wharton,  TX 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  N.W., 
Washington.  DC  20036-5869. 

NRC  Project  Director:  John  N. 
Hannon. 

Tennessee  Valley  Authority,  Docket  No. 
50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant  Units  1.2,3. 
Limestone  County,  Alabama 

Date  of  amendment  request:  June  12, 
and  August  14, 1998. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TS)  for  the 
Browns  Ferry  Nuclear  Plant  (BFN)  Units 
1,  2  and  3.  The  proposed  changes  woidd 
revise  surveillance  frequency  of  "once- 
per-cycle"  surveillance  requirements 
(SR)  bom  18  to  24  months  to 
accommodate  a  24-month  fuel  cycle. 
The  licensee  also  proposed  changes  to 
the  associated  TS  Bases  (TS-390). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Teimesee  Valley  Authority  addressed 
the  affected  SRs  into  two  groups:  (1) 
non-instnunent  calibration  related,  and 
(b)  those  involving  instrument 
calibrations.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Ckoup  1:  Non-instrxunent  Calibration  Related 
SRs 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  changes  the 
surveillance  frequency  from  18  months  to  24 
months  for  SRs  in  the  Units  2  and  3  TS  that 
are  nonnally  a  function  of  the  refueling 


interval.  In  addition,  the  proposed 
amendment  changes  the  surveillance 
frequency  from  18  months  to  24  months  for 
those  SRs  in  the  Unit  1  TS  that  contitil  the 
test  interval  for  components  and  systems  that 
are  common  to  Units  1,  2,  and  3.  Under 
certain  circumstances  SR  3.0.2  would  allow 
a  maximiun  surveillance  interval  of  30 
months  for  these  SRs.  The  evaluations  in 
Section  III  [Licensee's  )une  12, 1998 
application,  Section  III,  Safety  Analysis)  have 
shown  that  the  reliability  of  protective 
instrumentation  and  equipment  will  be 
preserved  for  the  maximum  allowable 
surveillance  interval.  The  proposed  changes 
do  not  involve  any  change  to  the  design  or 
functional  requirements  of  plant  systems, 
and  the  surveillance  test  methods  will  be 
unchanged.  The  proposed  changes  will  not 
give  rise  to  any  increase  in  operating  power 
level,  fuel  operating  limits,  or  effluents.  In 
addition,  the  proposed  changes  mil  not 
significanUy  increase  any  radiation  levels. 
Based  on  the  foregoing  considerations  and 
the  evaluations  completed  in  accordance 
with  the  guidance  of  Generic  Letter  91-04,  it 
is  concluded  that  the  proposed  amendment 
does  not  involve  a  significant  increase  in  the 
probability  oi  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  requires  no 
change  to  the  plant  design  or  the  mode  of 
operation,  for  any  item  of  equipment  No  new 
equipment  is  either  added  or  substituted  for 
any  existing  equipment  Based  on  the  Section 
ni  [Licensee's  June  12, 1998  application. 
Section  in.  Safety  Analysis)  evaluations,  the 
extension  of  surveillance  intervals  is  shown 
to  have  no  significant  impact  on  equipment 
performance.  The  propowd  changes  do  not 
create  the  possibility  of  any  new  feilure 
mechanisms.  Therefore,  the  proposed 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safiBty. 

The  proposed  amendment  seeks  to  cBInge 
surveillance  intervals  from  18  to  24  months. 
Although  the  proposed  TS  changes  will 
result  in  an  increase  in  the  interval  between 
surveillance  tests,  the  impact  on  system 
availability  is  small  based  on  other,  more 
frequent  testing  or  redundant  systems  or 
equipment.  There  is  no  evidence  of  any 
feilures  that  would  impact  the  availability  of 
the  systems.  This  change  does  not  alter  the 
existing  se^xnnts,  TS  alio%rable  values  or 
analytical  limits.  The  assumptions  in  the 
current  safety  analyses  are  not  impacted  and 
the  proposed  amendment  does  not  reduce  a 
margin  of  safety. 

Therefore,  it  is  concluded  that  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Group  2;  SRs  that  Involve  Instrument 
Calibrations 

(1)  The  proposed  amendment  does  not 
involve  a  sigriificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
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The  proposed  amendment  changes  the 
surveillance  Frequency  from  18  months  to  24 
months  for  SRs  in  the  Units  2  and  3  TS  that 
are  normally  a  hinction  of  the  refueling 
interval.  In  addition,  the  proposed 
amendment  changes  the  surveillance 
Frequency  from  18  months  to  24  months  for 
those  SRs  in  the  Unit  1  TS  that  control  the 
test  interval  for  components  and  systems  that 
are  common  to  Units  1,  2,  and  3.  Under 
certain  circiunstances  SR  3.0.2  would  allow 
a  maximum  surveillance  interval  of  30 
months  for  these  SRs.  The  evaluations  in 
Section  III  [Licensee's  August  14, 1998 
application.  Section  III,  Safety  Analysis]  have 
shown  that  the  reliability  of  protective 
instrumentation  will  be  preserved  for  the 
maximum  allowable  surveillance  interval. 
The  proposed  changes  do  not  involve  any 
change  to  the  design  or  functional 
requirements  of  plant  systems,  and  the 
surveillance  test  methods  will  be  unchanged. 
The  proposed  changes  will  not  give  rise  to 
any  increase  in  operating  power  level,  fuel 
operating  limits,  or  effluents.  In  addition,  the 
proposed  changes  will  not  significantly 
increase  any  radiation  levels.  Based  on  the 
foregoing  considerations  and  the  evaluations 
completed  in  accordance  with  the  guidance 
of  Generic  Letter  91-04,  it  is  concluded  that 
the  proposed  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  requires  no 
change  to  the  plant  design  or  the  mode  of 
operation,  for  any  item  of  equipment  The 
proposed  changes  do  not  create  the 
possibility  of  any  new  feilure  mechanisms. 
Therefore,  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendment  seeks  to  change 
instrument  calibration  surveillance  intervals 
from  18  to  24  months.  The  primary 
consideration  relative  to  safety  margin  is  that 
of  exceeding  analytical  limits  for  the  current 
safety  analyses  as  a  result  of  increased 
instrument  drift  over  the  extended 
surveillance  interval.  The  drift  studies 
discussed  in  Section  III.  A  have  shown  that 
the  existing  setpoints  and  TS  allowable 
values  can  be  retained  without  challenging 
the  current  analytical  limits;  thereby 
preserving  the  assumptions  in  the  current 
safety  analyses  and  ensuring  that  safety 
limits  will  not  be  exceeded. 

To  confirm  that  the  drift  errors  remain 
within  projected  values,  instruments 
subjected  to  the  longer  interval  between 
calibrations  will  continue  to  be  monitored  as 
required  by  current  plant  procedures.  This 
practice  will  assure  that  no  significant 
reduction  in  safety  margin  is  incurred  by 
adoption  of  the  proposed  amendment 

Therefore,  it  is  concluded  that  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 


The  NRC  staff  has  reviewed  the  . 
licensee's  analysis  and,  based  on  its 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to  ' 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  405  E. 
South  Street,  Athens,  Alabama  35611 

Attorney  for  licensee:  General 
Coimsel.  "Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH. 
Knoxville,  Tennessee  37902. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
August  22,1996  (TS  97-04),  as 
supplemented  on  August  27, 1998. 

Brief  description  cfamendments:  The 
amendments  would  change  the 
Sequoyah  (SQN)  Technical 
Specifications  (TS)  by  extending  the 
emergency  diesel  generator  allowed 
outage  time  from  72  hours  to  7  days. 
This  amendment  request  was  previously 
noticed  on  October  9, 1996  (61  FR 
52969).  The  scope  of  the  amendment 
request  was  changed  by  the  August  27, 
1998  submittal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a), 
Tennessee  Valley  Authority  (TVA),  the 
licensee,  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  concluded  that  operation  of  SQN 
Units  1  and  2,  in  accordance  with  the 
proposed  change  to  the  TSs  [Technical 
Specifications]  and  operating  licenses,  does 
not  involve  a  significant  hazards 
consideration.  'fVA's  conclusion  is  based  on 
its  evaluation,  in  accordance  with  10  CFR 
50.91(a)(1).  of  the  three  standards  set  forth  in 
10  CFR  50.92(c). 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  EEliGs  [emergency  diesel  generators] 
supply  backup  power  to  the  essential  safety 
systems  in  the  event  of  a  loss-of-offsite 
(normal)  power.  The  EDGs  are  not  postulated 
to  be  an  initiator  of  a  design  basis  accident 
The  requested  change  to  provide  a  7-day 
AOT  (allowed  outage  time]  for  the  EDGs  and 
the  deletion  of  the  additional  72-hour 
extension  for  this  AOT  will  not  impact  the 
plant  design,  components  or  operational 
practices.  The  increased  out-of-service  time 
does  not  invalidate  assumptions  used  in 
evaluating  the  radiological  consequences  of 
an  accident  and  does  not  provide  a  new  or 


altered  release  path.  In  addition,  the 
administrative  changes  to  delete  EDG 
reporting  requirements  and  an  obsolete 
License  Condition  will  not  impact  plant 
equipment  or  operating  practices.  Therefore, 
this  change  does  not  involve  an  increase  in 
the  probability  of  any  accident  previously 
evaluated. 

An  increase  in  the  AOT  for  the  EDGs 
would  not  change  the  conditions,  operating 
configuration,  or  minimum  amount  of 
operable  equipment  assumed  in  the  plant 
Final  Safety  Analysis  Report  for  accident 
mitigation.  The  longer  AOT  would  provide  a 
longer  time  window  for  maintenance,  but 
would  lesson  the  overall  EDG  unavailability, 
therefore,  it  would  reduce  plant  risk.  The 
CDF  [core  damage  frequency)  associated  with 
a  7-day  AOT  increases  bom  the  base  case  in 
the  SQN  [Sequoyah  Nuclear  Plant]  IPE 
(individual  plant  examination]  but  is  not 
risk-significant  This  CDF  increase  is  based 
on  sensitivity  studies  performed  in 
accordance  with  the  guidance  in  Draft 
Regulatory  Guide  DG-1065,  dated  )une  1997. 
These  studies  assume  additional 
unavailability  of  the  EDGs  for  an  increase  in 
AOT  even  though  plant  practices  are  not 
expected  to  change.  The  EDG  availability 
improvements  and  CDF  reductions  during 
12-  and  6-year  maintenance  activities 
compensates  for  this  potential  increase  to 
provide  an  overall  safety  benefit 

The  deletion  of  the  tootnote  for  extending 
the  AOT  for  fuel  tank  cleaning  removes 
inappropriate  extensions  of  EDG  out-of- 
service  time.  SQN's  implementation  of  the 
Maintenance  Rule,  10  CFR  50.65,  also 
supports  the  proper  scheduling  and 
praformance  of  maintenance  activities  to 
ensure  EDG  unavailability  is  adequately 
controlled.  Based  on  no  change  in  plant  risk 
during  routine  maintenance,  because  work 
activity  durations  are  unchanged,  and  the 
decrease  in  overall  plant  risk  during  the  12- 
and  6-year  maintenance  activities,  as  a  result 
of  the  7-day  EDG  action  time,  this  change 
will  not  result  in  a  significant  increase  in  the 
consequences  of  an  accident  In  addition,  the 
administrative  deletions  of  reporting 
requirements  that  are  not  necessary  based  on 
Maintenance  Rule  implementation  and 
obsolete  License  Condition  deletion  will  not 
increase  the  consequences  of  an  accident 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  to  extend  the  AOT 
for  the  EDGs  and  delete  unnecessary  TS  and 
operating  license  provisions  does  not  alter 
the  physical  design  or  configuration  of  the 
plant  The  EDG  operation  remains 
unchanged,  therefore,  this  change  does  not 
create  the  possibility  of  a  new  or  difiierent 
kind  of  accident  from  any  previously 
analyzed. 

C  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  extension  of  the  EDG  action 
time  for  inoperable  units  to  7  days  will  not 
alter  plant  equipment,  setpoints  or  operating 
practices  that  provide  the  necessary  mai]gin 
of  safety.  The  extension  will  reduce  EDG 
unavailability  and  plant  risk  such  that  the 
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EDG's  ability  to  react  to  accident  situations 
is  increased.  Overall  CDF,  as  a  result  of  a  7- 
day  AOT,  indicates  a  slight  increase  but  it  is 
not  significant  The  AOT  extension  deletion 
for  fuel  tank  cleaning  is  a  conservative 
change  to  maintain  appropriate  EDG  out-of- 
service  times.  The  deletions  of  administrative 
requirements  for  reporting  EDG  reliability 
and  obsolete  License  Conditions  do  not 
impact  functions  that  maintain  the  margins 
of  safety  and  have  been  or  are  continuing  to 
be  satisfied  by  other  regulatory  requirements. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
7ocatio/);  Chattanooga-Hamilton  County 
Library.  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

AfflC  Pro/ect  Dirertor;  Frederick  J. 
Hebdon. 

Union  Electric  Company.  Docket  No. 
50-483.  Callaway  Plant.  Unit  1. 
Callaway  County.  Missouri 

Date  of  application  request:  June  29, 
1998. 

Description  of  amendment  request: 
The  amendment  would  revise  technical 
specification  3.7.1.7  to  (1)  address 
operability  of  all  four  atmospheric  steam 
dump  (ASD)  lines,  (2)  retain  an  action 
statement  for  excessive  ASD  seat 
leakage,  and  (3)  incorporate  action 
statements  for  midtiple  inoperable  ASD 
lines. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Revising  the  LCO  to  refer  to  the  ASD  lines 
rather  than  the  ASD  valves:  requiring  four 
ASD  lines  to  be  operable  rather  than  three; 
limiting  the  LCO  3.0.4  exception  to  one  ASD 
line  inoperable;  and  adding  a  surveillance  for 
the  manual  isolation  valves  constitutes  a 
more  restrictive  change  fit>m  the  current 
Specification.  The  proposed  changes  impose 
more  stringent  requirements  to  ensure  that 
ASD  operability  is  maintained  consistent 
with  the  safety  analysis  and  licensing  basis, 
and  also  to  address  all  potential  single  feilure 
scenarios. 


Therefore  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

When  two  ASD  lines  are  inoperable  due  to 
causes  other  than  excessive  ASD  seat  leakage, 
the  proposed  change  increases  the  allowed 
outage  time  for  restoration  of  all  but  one 
required  ASD  line  from  24  hours  to  72  hours. 
The  increase  in  time  is  not  significant  when 
balanced  against  the  availability  of  the 
condenser  steam  dump  system  and/or  the 
main  steam  safety  valves,  and  the  low 
probability  of  an  event  occurring  during  the 
restoration  period  that  would  require  the 
ASD  lines.  Therefore  the  increase  in  allowed 
outage  time  for  restoration  of  all  but  one  ASD 
line  does  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  revising  the  required 
completion  time  bom  hot  standby  to  hot 
shutdown  from  six  hours  to  twelve  hours  is 
consistent  with  NUREG-1431,  Rev.  1,  where 
the  required  completion  time  to  shut  the 
plant  down  is  revised  to  achieving  hot 
standby  in  six  hours  and  hot  shutdown 
within  the  following  twelve  hours.  The 
proposed  change  does  not  alter  the  plant 
configuration  or  operation  or  the  function  of 
any  safety  system.  Consequently,  the  change 
does  not  increase  the  probability  of  an 
accident  as  defined  in  the  accident  analysis. 
The  proposed  change  permits  a  longer  time 
to  cooldown  to  RHR  entry  conditions; 
however,  this  would  not  aSiect  the 
consequences  of  any  postulated  accidents 
and  is  appropriate  due  to  the  need  to  avoid 
any  transients  while  cooling  down.  Therefore 
the  proposed  change  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident 

Therefore,  it  is  concluded  that  all  of  the 
above-proposed  changes  do  not  significantly 
increase  the  probability  or  consequences  of 
any  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Revising  the  LCO  to  refer  to  the  ASD  lines 
rather  than  the  ASD  valves;  requiring  four 
ASD  lines  to  be  operable  rather  than  three; 
limiting  the  LCO  3.0.4  exception  to  one  ASD 
line  inoperable;  and  adding  a  surveillance  for 
the  manual  isolation  valves  does  not  involve 
a  physical  alteration  of  the  plant  (no  new  or 
difierent  type  of  equipment  will  be  installed) 
or  changes  in  controlling  parameters.  The 
proposed  change  does  impose  different 
requirements.  However,  these  changes  are 
consistent  with  assumptions  made  in  the 
safety  analysis  and  licensing  basis.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  bom  any 
accident  previously  evaluated. 

When  two  ASD  lines  are  inoperable  due  to 
causes  other  than  excessive  ASD  seat  leakage, 
the  proposed  change  increases  the  allowed 
outage  time  for  restoration  of  all  but  on« 
required  ASD  line  from  24  hours  to  72  hours. 
The  increase  in  time  is  not  significant  when 
balanced  against  the  availability  of  the 
condenser  steam  dump  system  and/or  the 
main  steam  safety  valves,  and  the  low 
prol>ability  of  an  event  occurring  during  the 


restoration  period  that  would  require  the 
ASD  lines.  The  increase  in  the  allowed 
outage  time  does  not  result  in  a  condition  not 
previously  considered  or  analyzed,  and 
therefore  does  not  create  the  possibility  of  a 
new  or  difierent  kind  of  accident 

The  proposed  change  revising  the  required 
completion  time  from  hot  standby  to  hot 
shutdown  from  six  hours  to  twelve  hours  is 
consistent  with  NUREG-1431,  Rev.  1,  where 
the  required  completion  time  to  shut  the 
plant  down  is  revised  to  achieving  hot 
standby  in  six  hours  and  hot  shutdown 
within  the  following  twelve  hours.  The 
proposed  change  does  not  require  physical 
alteration  to  any  plant  system  or  change  the 
method  by  which  any  safety-related  system 
performs  its  function.  The  change  does  allow 
additional  time  to  complete  the  transfer  from 
the  steam  generator  method  for  heat  removal 
to  the  RHR  system,  but  does  not  alter  the 
basic  methodology.  Therefore,  the  proposed 
change  would  not  create  the  possibility  of  a 
new  or  difierent  kind  of  accident 

All  of  the  proposed  changes  discussed 
above  do  not  create  the  potential  for  a  new 
or  previously  unanalyzed  accident 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Revising  the  LCO  to  refer  to  the  ASD  lines 
rather  than  the  ASD  valves;  requiring  four 
ASD  lines  to  be  operable  rather  than  three; 
limiting  the  LOO  3.0.4  exception  to  one  ASD 
line  inoperable;  and  adding  a  surveillance  for 
the  manual  isolation  valves  imposes  more 
stringent  requirements.  These  requirements 
either  have  no  impact  on  or  increase  the 
margin  of  safety  by  increasing  the  scope  of 
the  specification  to  include  additional  plant 
equipment;  by  adding  additional 
requirements;  and  by  imposing  a  new 
surveillance.  The  change  is  consistent  with 
the  safety  analysis  and  licensing  basis,  and 
does  not  involve  a  reduction  in  a  margin  of 
safety. 

When  two  ASD  lines  are  inoperable  due  to 
causes  other  than  excessive  seat  leakage,  the 
pro(>osed  change  increases  the  allowed 
outage  time  for  restoration  frtnn  24  hours  to 
72  hours.  The  increase  in  time  is  not 
significant  when  balanced  against  the 
availability  of  the  condenser  steam  dump 
system  and/or  the  main  steam  safety  valves, 
and  the  low  probability  of  an  event  occurring 
during  the  restoration  period  that  would 
require  the  ASD  lines.  The  increase  in  the 
allowed  outage  time  does  not  result  in  a 
condition  not  previously  considered  and 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  revising  the  required 
completion  time  from  hot  standby  to  hot 
shutdown  from  six  hours  to  twelve  hours  is 
consistent  with  NUREG-1431,  Rev.  1,  where 
the  required  completion  time  to  shut  the 
plant  down  is  revised  to  achieving  hot 
standby  in  six  hours  and  hot  shutdown 
within  the  following  twelve  hours.  The 
change  does  not  alter  the  basic  regulatory 
requirements  or  change  any  accident  analysis 
assumptions,  initial  conditions  or  results. 
Therefore,  the  proposed  change  would  have 
no  significant  adverse  efiiect  on  margins  of 
safety. 

None  of  the  proposed  changes  have  any 
significant  adverse  effisct  on  margins  of 
safety. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Elmer  Ellis  Library,  University 
of  Missouri,  Columbia  Missouri  65201. 

Attorney  for  licensee:  John  O'Neill, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.W., 
Washington,  D.C.  20037. 

M?C  Pro/ert  Director;  William  H. 
Bateman. 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-338  and  50-339.  North 
Anna  Power  Station.  Units  No.  1  and 
No.  2,  Louisa  County.  Virginia 

Date  of  amendment  request:  July  28, 
1998. 

Description  of  amendment  request: 
The  North  Anna  Power  Station  (NAPS), 
Unit  1  and  2,  Technical  Specifications 
(TS)  Surveillance  Requirement  (SR) 
4.6.2. 2.1.b  requires  verification,  during 
recirculation  flow,  that  each  outside 
recirculation  spray  (ORS)  pump 
develops  a  discharge  pressiu«  of  greater 
than  or  equal  to  115  pounds  per  square 
inch  (psig)  and  that  each  Casing  Cooling 
pump  develops  a  discharge  pressure  of 
greater  than  or  equal  to  58  psig  for  Unit 
1  and  46  psig  for  Unit  2  when  tested. 
The  proposed  changes  will  revise  the 
testing  acceptance  criteria  being  verified 
from  discharge  pressure  to  the  required 
developed  head.  The  frequency  of 
testing  shall  be  in  accordance  with  the 
Inservice  Testing  Program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Virginia  Electric  and  Power  Company  has 
reviewed  the  requirements  of  10  CFR  50.92 
as  they  relate  to  the  proposed  changes  for  the 
North  Anna  Units  1  and  2  and  determined 
that  the  changes  do  not  pose  a  signiScant 
hazards  consideration  *  •  •  Specifically, 
operation  of  the  North  Anna  Power  Station 
in  accordance  with  the  proposed  Technical 
Specification  changes  will  not: 

(a)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident  as 
previously  evaluated 

The  applicable  UFSAR  (Updated  Final 
Safety  Analysis  Report)  accidents  previously 
evaluated  are  the  LOCA  [loss-of-coolant 
accident]  and  MSLB  (main  steamHne  brealc). 
The  proposed  changes  ensure  that  the  Casing 
Cooling  and  ORS  pumps  will  perform 
properly  with  no  unacceptable  degradation 
by  using  the  correct  pump  test  acceptance 


criteria  as  controlled  by  the  PT  program.  This 
does  not  increase  the  probabihty  of  a  LOCA 
or  MSLB. 

(b)  Create  the  possibility  of  a  new  or 
different  type  firom  any  accident  previously 
evaluated 

The  proposed  changes  to  the  Technical 
Specifications  will  ensure  that  the  Casing 
Cooling  and  ORS  pumps  are  tested  at  the 
frequency  established  by  the  Inservice 
Testing  Program  to  confirm  their  abiUty  to 
provide  design  basis  flow  during  a  LOCA/ 
MSLB.  This  will  not  result  in  any  physical 
alteration  to  any  plant  system,  nor  would 
there  be  a  change  in  the  method  by  which 
any  safety  related  system  performs  its 
fiinction.  The  design  and  operation  of  the 
Casing  Cooling  and  ORS  sterns  are  not 
being  changed.  Also,  the  proposed  changes 
do  not  affect  the  design,  operation  or  failure 
modes  of  the  Casing  Cooling  and  ORS  pumps 
and  other  com[>onents  within  the  Casing 
Cooling  and  ORS  systems.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  ftom  any  accident  previously 
evaluated. 

(c)  Involve  a  significant  reduction  in  a 
margin  of  safety 

Implementation  of  the  proposed  changes 
ensures  that  the  Casing  Cooling  and  ORS 
pumps  do  not  operate  with  unacceptable 
degraded  flows  diuing  a  LOCVMSLB  that 
are  less  than  their  containment  analysis 
design  basis  flow.  Therefore,  the  proposed 
changes  would  not  reduce  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NBC  Project  Director:  Pao-Tsin  Kuo, 
Acting. 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station.  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  July  28, 
1998. 

Description  of  amendment  request: 
The  North  Anna  Power  Station  (NAPS), 
Unit  1  and  2,  Technical  Specifications 
(TS)  Surveillance  Requirements  (SR) 
4.8.1.1.2.a.4.  4.8.1.1.2.C,  4.8.1.1.2.d.2, 
4.8.1. 1.2.d.4.b,  4.8.1. 1.2.d.5, 
4.8.1.1.2.d.6.b.  4.8.1.1.2.d.ll.b,  and 
4.8.1.1.2.0  currently  require  each 
Emergency  Diesel  Generator  (EDG)  to  be 


demonstrated  OPERABLE  by  the 
performance  of  specific  Surveillance 
Requirements.  One  significant  part  of 
demonstrating  operability  of  the  EDG 
requires  verification  that  the  frequency 
is  within  a  specified  range,  which  is 
currently  60  plus  or  minus  1.2  Hz,  The 
proposed  changes  would  change  the 
frequency  limit  from  60  plus  or  minus 
1.2  Hz  to  60  plus  or  minus  0.5  Hz  and 
separate  the  requirement  of  the  EDG 
start  fitim  the  steady  state  voltage  and 
frequency  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  oftEd 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Virginia  Electric  and  Power  Company  has 

reviewed  the  proposed  Technical 

Specification  changes  against  the 
requirements  of  10  CFR  50.92  and  has 
determined  that  the  proposed  changes  would 
not  pose  a  significant  hazards  consideration. 
Specifically,  operation  of  the  North  Anna 
Power  Station  in  accordance  with  the 
proposed  Technical  Specifications  changes 
will  not: 

1.  Involve  a  significant  increase  in  the 
prol>ability  or  consequences  of  an  accident 
previously  evaluated. 

.  The  proposed  change  provides  a  more 
stringent  requirement  for  the  EDO  frequency 
limit  at  steady  state  operation  of  60  [plus  or 
minus]  0.5  Hz  from  the  current  60  [plus  or 
minus]  1.2  Hz.  The  change  additionally 
provides  a  separation  of  the  start 
requirements  from  the  steady  state  limits  for 
voltage  and  frequency.  The  change  to  the 
EDG  frequency  limit  does  not  result  in 
operation  that  will  increase  the  probability  of 
initiating  an  analyzed  event  and  does  not 
alter  assumptions  relative  to  mitigation  of  an 
accident  or  transient  event  The  change  to  the 
frequency  limit  is  acceptable  because  the 
safety  analyses  assumptions  for  emergency 
power  limits  the  frequency  variations  to  60 
(plus  or  minus]  0-5  Hz  and  assumes  that  the 
EDG  supplies  the  emergency  bus  with 
electrical  power  within  10  seconds  of 
receiving  an  emergency  start  signal.  The  EDG 
output  breaker  will  close  with  no  electrical 
power  applied  to  the  emergency  bus  when 
the  EDG  output  reaches  95%  of  rated  voltage. 
The  minimum  frequency  requirement  of  59.5 
Hz  is  based  on  the  steady  state  limit  for  the 
EDG.  The  EDG  supplies  the  electrical  power 
for  the  required  equipment  to  mitigate  the 
consequences  of  design  basis  events.  The 
minimum  voltage  and  frequency  (3740  volts 
and  59.5  Hz)  limits  ensure  that  the  ESF 
[engineered  safety  feature]  equipment  is 
maintained  with  the  required  electrical 
power  to  mitigate  the  consequences  of  an 
accident  previously  evaluated.  Therefore, 
this  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  type  from  any  accident  previously 
evaluated. 
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The  proposed  diange  provides  a  more 
stringent  requirement  for  the  EDG  frequency 
at  steady  state  operation  of  60  [phis  or  minus) 
0.5  Hz  from  the  current  60  [plus  or  minus) 
1.2  Hz.  The -change  additionally  provides  a 
separation  of  tha.  start  requirements  from  the 
steady  state  limits  for  voltage  and  frequency. 
The  change  does  not  introduce  a  new  mode 
of  plant  operation  and  does  not  involve 
physical  modification  to  the  plant.  The 
proposed  change  does  impose  different 
requirements.  However,  these  changes  are 
consistent  with  the  assumptions  in  the  safety 
analyses.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  diffierent  4dnd  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  provides  a  more 
stringent  requirement  for  the  EDG  frequency 
at  steady  state  operation  of  60  [plus  or  minus] 
0.5  Hz  from  the  current  60  [plus  or  minus) 
1.2  Hz.  The  change  additionally  provides  a 
separation  of  the  start  requirements  from  the 
steady  state  limits  for  voltage  and  frequency. 
The  change  to  the  frequency  limit  is 
acceptable  because  the  safety  analyses 
assumptions  for  emergency  power  limits  the 
frequency  variations  to  60  [plus  or  minus)  0.5 
Hz  and  assumes  that  the  EDG  supplies  the 
emergency  bus  with  electrical  power  within 
10  seconds  of  receiving  an  emergency  start 
signal.  The  EDG  output  breaker  will  close 
with  no  electrical  power  applied  to  the 
emergency  bus  when  the  EDG  output  reaches 
95%  of  rated  voltage.  The  minimimi 
frequency  requirement  of  59.5  Hz  is  based  on 
the  steady  state  limit  for  the  EDC. 

The  EDG  supplies  the  electrical  power  for 
"the  required  equipment  to  mitigate  the 
consequences  of  design  basis  events.  The 
minimum  voltage  and  frequency  (3740  volts 
and  59.5  Hz)  limits  ensure  that  the  ESF 
equipment  will  be  supplied  with  the  required 
electrical  power  to  mitigate  previously 
evaluated  accidents.  The  margin  of  safety  is 
established  through  the  design  of  the  plant 
structures,  systems  and  components,  the 
parameters  within  which  the  plant  is 
operated,  and  the  establishment  of  the 
setpoints  for  the  actuation  of  equipment 
relied  upon  to  respond  to  an  event.  The 
change  allowing  the  separation  of  the  start 
requirements  from  the  steady  state  voltage 
and  frequency  limits,  due  to  the  short  time 
period  allowed  in  this  condition,  does  not 
significantly  impact  the  performance  of 
structures;  systems  or  components  relied 
upon  for  accident  mitigation  or  any  safety 
analysis  assumptions.  Therefore,  the  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safisty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied, 
llierefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Tbe  Alderman  Library.  Special 
Collections  Department,  University  of 


Virginia.  Charlottesville,  Virginia 
22903-2498. 

Attorney  for  licensee:  Michael  W. 
Maupin, Esq.,  Himton  and  Williams, 
Riverfrtint  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Pao-Tsin  Kuo, 
Acting. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing  - 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circiunstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  die  Federal  Register  on  the  day  and 
page  dted.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Duke  Energy  Corporation,  Docket  Nos. 
50-413  and  50-414.  Catawba  Nuclear 
Station.  Units  1  and  2.  York  County. 
South  Carolina 

Date  of  amendment  request:  August  6, 
1998. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  (TS) 
Stirveillance  Requirement  4.8.1.1.2.1.2. 
This  requirement  is  in  conflict  with  a 
relief  granted  by  the  NRC  staff  in 
February  1995.  The  deletion  of  TS 
Surveillance  Requirement  4.8.1.1.2.1.2 
would  remove  such  a  conflict. 

Date  of  publication  of  individual 
notice  in  Federal  Register  August  17, 
1998  (63  FR  43962). 

Expiration  date  of  individual  notice: 
September  16, 1998. 

Local  Public  Document  Room 
location:  York  Coimty  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina. 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1.  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
July  16. 1998.  This  notice  supersedes  a 
previous  notice  (62  FR  40851,  published 
July  30. 1997)  that  was  based  upon  an 
amendment  request  dated  July  2, 1997. 
The  request  dated  JiUy  2, 1997,  was 
superseded  in  its  entirety  by  the 
amendment  request  dated  Jvdy  16, 1998. 


Brief  description  of  amendment:  The 
amendment  would  change  Technical 
Specificati<m  3/4.2.3  regarding  reactor 
coolant  chemistry  in  accordance  with  a 
report  by  Electrical  Power  Research 
Institute,  Inc.  TR-103515-R1,  'BWR 
Water  Chemistry  Guidelines,  1996 
Revision,"  also  ]cnown  as  Boiling  Water 
Reactor  Vessel  and  Internals  Project-29. 

Date  of  publication  of  individual 
notice  in  Federal  Register  August  13, 
1998  (63  FR  43432). 

Expiration  date  of  individual  notice: 
September  14, 1998. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Northern  States  Power  Company. 
Docket  Nos.  50-282  and  50-306.  Prairie 
Island  Nuclear  Generating  Plant,  Units 
1  and  2.  Goodhue  County.  Minnesota 

Date  of  amendment  requests: 
February  27, 1998,  as  supplemented 
July  14, 1998. 

Brief  description  of  amendment 
requests:  llie  proposed  amendments 
would  allow  a  design  modification  to 
the  existing  Anticipated  Transient 
Without  Scram  (ATWS)  Mitigation 
System  Actuation  Circuitry  (AMSAC). 
The  design  modification  would  install  a 
Diverse  Scram  System  (DSS)  designed  to 
meet  the  requirements  of  a  DSS 
described  by  10  CFR  50.62  (ATWS  Rule) 
for  non-Westinghouse  designed  plants 
and  make  major  modifications  to  the 
existing  AMSAC 

Date  of  publication  of  individual 
notice  in  Federal  Register  August  17, 
1998  (63  FR  4365). 

Expiration  date  of  individual  notice: 
September  16, 1998. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall.  Minneapolis. 
Minnesota  55401. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County.  New  York 

Date  of  application  for  amendment: 
October  14, 1997,  as  supplemented  July 
23, 1998. 

Brief  description  of  amendment:  The 
proposed  amendment  would  change  the 
James  A.  FitzPatrick  Technical 
Specifications  to  provide  for  installation 
of  additional  racks  to  increase  spent  fiiel 
pool  capacity,  and  to  correct  the 
maximimi  exposure  dependent,  infinite 
lattice  multiplication  factor  for  fuel 
bimdles. 
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Date  of  initial  notice  in  Federal 
Register:  August  24, 1998  (63  FR 
45096). 

Expiration  date  of  individual  notice: 
September  23, 1998. 

Local  Public  Document  Room 
location:  Reference  and  E>ocunients 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  nbuce,  the 
Ck>mmission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  apphcation 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,- the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC.  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved.' 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1  and 
2.  Will  County,  Illinois 

Date  of  application  for  amendments: 
January  14, 1998. 


Brief  description  of  amendments:  the 
amendments  revise  the  Technical 
Specifications  to  support  replacement  of 
the  125  volt  direct  current  (Vdc)  AT4T 
batteries  with  new  Charter  Power 
Systems,  Inc.  (C&D)  batteries.  In 
addition,  the  crosstie  loading  limitation  . 
is  revised  to  reflect  the  larger  capacity 
ofthe  C&D  batteries. 

Date  of  issuance:  August  18, 1998. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  94  and  94. 

Facility  Operating  License  Nos.  NPF- 
72  and  NPF-77:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register:  May  20, 1998  (63  FR  27758). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  18, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wilmington  Public  Library, 
201  S.  Kankakee  Street,  Wilmington, 
Illinois  60481. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
April  2, 1998  (NRC-98-0057). 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  3.3.7.5  to  permit  entering 
Operational  Conditions  1  and  2  prior  to 
completion  of  Surveillance 
Requirements  for  the  primary 
containment  hydrogen  and  oxygen 
monitors  in  order  to  establish  the 
conditions  necessary  (inerted 
containment)  to  properly  perform  the 
calibrations.  The  amendment  also 
allows  an  increase  in  the  fi^quency  of 
the  calibration  for  the  oxygen  monitors 
from  once  every  18  months  to  quarterly 
and  corrects  the  nomenclature  for  the 
hydrogen  and  oxygen  monitors  in  tables 
3.3.7.5-1  and  4.3.7.5-1. 

Date  of  issuance:  August  20. 1998. 

Effective  date:  August  20, 1998,  with 
full  implementation  v\rithin  90  days. 

Amendment  No.:  125. 

Facility  Operating  License  No.  NPF- 
43.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Rraister:  April  22, 1998  (63  FR  19968). 

"Fhe  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  20, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  Ellis  Reference  and  Information 
Center,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 


Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
March  27, 1998  (NRC-98-0034),  as 
supplemented  May  28  and  July  31, 
1998. 

Brief  description  of  amendment:  The 
amendment  revises  footnotes  associated 
wdth  the  emergency  core  cooling  system 
(ECCS)  in  Technical  Specifications 
3.5.1,  "ECCS— Operating,"  and  3.5.2, 
"ECCS— Shutdown,"  to  indicate  that  a 
low  pressure  coolant  injection  system 
loop  may  be  considered  operable  during 
aligimient  and  operation  for  decay  heat 
removal  if  it  is  capable  of  being 
manually  realigned  and  is  not  otherwise 
inoperable.  The  associated  Bases  are 
also  revised. 

Date  of  issuance:  August  25. 1998. 

Effective  date:  August  25, 1998,  writh 
full  implementation  within  90  days. 

Amendment  No.:  126. 

Facility  Operating  Ucense  No.  NPF~ 
43:  Amendment  revises  the  Technical 
Specifications. 

Date  ofiiutial  notice  in  Federal 
Register:  April  22, 1998  (63  FR  19968). 
The  May  28  and  July  31. 1998,  letters 
provided  clarifying  information  that  was 
within  the  scope  of  the  original  Federal 
Register  notice  and  did  not  change  the 
staff's  initial  proposed  no  significant 
hazards  considerations  determination. 

The  Commission's  related  evaluation 
ofthe  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  25, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  Ellis  Refiarence  and  Information 
Center,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Detroit  Edison  Company,  Docket  No. ' 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
September  25, 1996  (NRC-9&-O085),  as 
supplemented  by  letters  dated 
November  26, 1997,  and  March  10  and 
June  17, 1998. 

Brief  description  of  amendment:  The 
amendment  revises  Surveillance 
Requirement  4.8.4.3  to  clarify  the 
situational  testing  requirement  for 
thermal  overload  devices  to  indicate 
that  this  portion  of  the  requirement 
must  be  completed  upon  initial 
installation  of  a  thermal  overload  device 
and  following  any  maintenance  that 
could  affect  its  performance. 

NRC  has  also  granted  the  request  of 
Detroit  Edison  Company  to  withdraw  a 
portion  of  its  September  25, 1996, 


application.  The  proposed  change 
would  have  deleted  the  requirement  for 
periodically  testing  motor-operated 
valve  thermal  overload  protective 
devices.  However,  by  letter  dated  June 
17, 1998,  the  licensee  withdrew  this 
portion  of  the  amendment  request  For 
further  details  with  respect  to  these 
actions,  see  the  application  for 
amendment  dated  September  25, 1996, 
as  supplemented  above,  and  the 
licensee's  letter  dated  Jime  17, 1998, 
which  Mrithdrew  this  portion  of  the 
application  for  license  amendment,  and 
the  staffs  safety  evaluation  enclosed 
with  the  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  dociunent  listed 
below. 

Date  of  issuance:  Augttst  25, 1998. 

Effective  date:  August  25, 1998,  with 
full  implementation  vtrithin  90  days. 

Amendment  No.:  127. 

Facility  Operating  License  No.  NFF- 
43:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  23. 1996  (61  FR 
55030). 

The  November  26. 1997.  and  March 
10  and  Jime  17, 1998,  submittals 
provided  additional  clarifying 
information  within  the  scope  of  the 
original  Federal  Register  notice  and  did 
not  change  the  staffs  initial  proposed 
no  significant  hazards  consideration 
determination. 

Tbe  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  25, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  Ellis  Reference  and  Information 
Center,  3700  South  Custer  Road. 
Monroe.  Michigan  48161. 

Duke  Energy  Corporation,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
April  8, 1998. 

Brief  description  of  amendments:  The 
amendments  revise  'Technical 
Specification  Section  3/4.6.5.1, 
regarding  the  ice  condenser,  to  reduce 
the  total  ice  weight  from  2,475.252  to 
2.330.856  poimds.  and  to  reduce 
individual  ice  basket  ice  weight  bom 
1273  to  1199  pounds.  The  associated 
Bases  section  is  also  revised  to  reflect 
the  changed  requirements. 

Date  of  issuance:  August  25, 1998. 


Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  Nos.:  Unit  1 — 168;  Unit 
2—160. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  6, 1998  (63  FR  25107). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  25, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  Coimty  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina. 

DuJce  Energy  Corporation,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
December  11, 1997. 

Brief  description  of  amendments:  The 
amendments  revise  "Technical 
Specification  Table  3.3-4,  Engineered 
Safety  Feature  Actuation  System 
Instrumentation  Trip  Setpoints,  to 
require  that  suction  of  the  Nuclear 
Service  Water  System  be  swapped  bom 
Lake  Wylie  to  the  Standby  Nuclear 
Service  Water  Pond  at  a  higher 
minimum  water  level  of  Lake  Wylie. 
Specifically,  the  amendments  change 
the  swap  setpoint  from  greater  than  or 
equal  to  554.4  feet  to  greater  than  or 
equal  to  557.5  feet,  and  the  allowable 
value  fi'om  greater  than  or  equal  to  552.9 
feet  to  greater  than  or  equal  to  555.4 
feet. 

Date  of  issuance:  Augtist  25, 1998. 

Effective  date:  As  ofthe  date  of 
issuance  to  be  implemented  within  30 
days  bom  the  date  of  issuance. 

Amendment  Nos.:  Unit  1 — 169;  Unit 
2—161. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registnr:  February  11, 1998  (63  FR 
6983). 

The  Commission's  related  evaluation 
ofthe  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  25, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina. 


Duke  Energy  Corporation,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
September  15, 1997,  as  supplemented 
by  letters  dated  March  5,  April  27,  June 
15,  July  22,  and  August  10, 1998. 

Brief  description  of  amendments:  The 
amendments  revise  'Technical 
Specification  Figures  3.4-2  and  3.4-'3 
(pressure-temperature  limits  curves), 
"Table  4.4-5  (reactor  vessel  surveillance 
capsule  withdrawal  schedule),  and 
Sections  3/4.4.9.3  and  3.5.3 
(requirements  concerning  overpressure 
protection).  The  associated  Bases  are 
also  revised. 

Date  of  issuance:  August  28, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  Nos.:  Unit  1 — 170;  Unit 
2—162. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  8, 1997  (62  FR  52580); 
and  July  29, 1998  (63  FR  40553). 

The  March  5,  April  27,  July  22,  and 
August  10, 1998,  letters  provided 
additional  information  thattlid  not 
change  the  scope  ofthe  September  15, 
1997,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  28, 
1998. 

No  significant  hazards  consideration 
commets  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina. 

Duke  Energy  Corporation,  Docket  No. 
50-287.  Oconee  Nuclear  Station,  Unit  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendment: 
July  20. 1998. 

Brief  description  of  amendment:  The 
amendment  extends,  on  a  one-time 
basis.  Technical  Specification 
Surveillance  4.18.3  for  hydraulic  and 
mechanical  snubber  testing.  The  tests 
are  required  to  be  performed  at  a 
frequency  of  18  months,  with  a  ~~ 

maximum  allowed  frequency  of  22 
months,  15  days.  "The  amendment 
extends  this  to  a  maximum  of  25 
months. 

Date  of  Issuance:  August  26, 1998. 

Effective  date:  As  ofthe  date  of 
issuance  to  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  No.:  229. 
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,  Facility  Operating  License  No.  DPR- 
55:  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  27, 1998  (63  FR  40137). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  26. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 

Duke  Energy  Corporation,  Docket  No. 
50-287,  Oconee  Nuclear  Station,  Unit  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendment: 
July  16,  1998. 

Brief  description  of  amendment:  The 
amendment  extends,  on  a  one-time 
basis,  during  Operating  Cycle  17,  certain 
specified  Technical  Specification 
surveillances  that  are  required  to  be 
performed  at  a  frequency  of  18  months 
from  the  maximum  allowed  frequency 
of  22  months,  15  days,  to  a  maximum 
of  24  months. 

Date  of  Issuance:  August  28, 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  No.:  230. 

Facility  Operating  License  No.  DPR- 
55:  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  29, 1998  (63  FR  40555) 

"wie  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  28, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 

Duquesne  Ught  Company,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2 
(BVPS-land  BVPS-2),  Shippingport. 
Pennsylvania  i 

Date  of  application  for  amendments: 
December  19, 1997,  as  supplemented 
June  16,  July  9,  and  July  15, 1998. 

Brief  description  of  amendments: 
These  amendments  revise  the 
requirements  for  the  source  range 
neutron  flux  channels  in  Modes  2 
(Below  P-6),  3,  4,  and  5  to  incorporate 
the  guidance  provided  in  NUREG-1431, 
the  NRC's  improved  Standard  Technical 
Specifications  with  some  modifications 
to  address  plant-specific  design  featiues. 
This  change  allows  (1)  the  use  of 


alternate  detectors  provided  the 
required  functions  are  provided,  and  (2) 
plant  cooldown  with  inoperable 
detectors  provided  the  shutdown 
margin  accoimts  for  the  temperature 
change.  This  change  also  modifies  the 
BVPS-2  Technical  Specification  (TS) 
Table  3.3-1  Channels  To  Trip  and 
Minimum  Channels  Operable 
requirements  to  0  and  1,  respectively. 
This  portion  of  the  amendment  makes 
these  BVPS-2  requirements  consistent 
with  the  current  BVPS-1  requirements. 
For  both  BVPS-1  and  BVPS-2,  TS  Table 
4.3-1  is  modified  to  include  a  notation 
exempting  the  alternate  source  range 
detectors  from  surveillance  testing  imtil 
they  are  required  for  operability. 

Date  of  issuance:  August  26, 1998. 

Effective  date:  Both  units,  effective 
immediately,  to  be  implemented  within 
60  days. 

Amendment  Nos.:  217  and  94. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  11. 1998  (63  FR  11918). 

The  June  16,  July  9,  and  July  15, 1998, 
letters  provided  clarifying  information 
that  did  not  change  the  initial  no 
significant  hazards  consideration 
determination  or  expand  the 
amendment  request  beyond  the  scope  of 
the  March  11, 1998,  Federal  Register 
notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  26, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County.  Florida. 

Date  of  application  for  amendments: 
Jime  3, 1998. 

Brief  description  of  amendments: 
Revise  the  surveillance  requirements  of 
TS  Section  4.11.2.5.1,  Explosive  Gas 
Mixtiue,  to  add  a  reference  the  St.  Lude 
Units  1  and  2  Updated  Final  Safety 
Analysis  Reports  for  clarification  of  an 
alternative  monitoring  method  to  be 
used  in  the  event  that  continuous 
monitoring  of  explosive  gas  mixtures  in 
the  waste  decay  tanks  becomes 
inoperable. 

Date  of  Issuance:  August  10, 1998. 

Effective  Date:  August  10, 1998,  and 
shall  be  implemented  within  30  days  of 
receipt. 

Amendment  Nos.:  156  and  94. 


Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  1, 1998  (63  FR  35990). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  10, 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Jimior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003. 

Florida  Power  and  Lig^t  Company,  et 
al..  Docket  No.  50-389,  St.  Lucie  Plant, 
Unit  No.  2.  St.  Lucie  County,  Florida 

Date  of  application  for  amendment: 
March  3, 1998. 

Brief  description  of  amendment:  This 
amendment  revises  the  TS  in  three 
areas.  First,  the  amendment  revises  TS 
3.4.7,  Reactor  Coolant  System- 
Chemistry,  to  eliminate  the  need  for 
sampling  of  reactor  coolant  system 
chemistry  in  the  defueled  condition. 
Second,  the  amendment  revises  TS 
5.6.1.a.l,  Design  Features-Fuel  Storage- 
Criticality.  to  reflect  the  total 
uncertainty  associated  with  the 
imborated  criticality  analysis  previously 
approved  by  NRC.  And  third,  the 
amendment  revises  TS  6.5.2.9.d, 
Technical  Review  Responsibilities,  to  be 
consistent  with  the  quality  assurance 
process  previously  approved  by  NRC. 

Date  o//ssuance;  August  18, 1998. 

Effective  Date:  As  of  date  of  issuance, 
and  shall  be  implemented  within  30 
days  of  receipt. 

Amendment  No.:  95. 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  8, 1998  (63  FR  17224). 

"nie  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  18. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Community 
College  Library,  3209  Virginia  Avenue, 
Fort  Pierce,  Florida  34981-5596. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336.  Millstone 
Nuclear  Power  Station,  Unit  No.  2.  New 
London  County.  Connecticut 

Date  of  application  for  amendment: 
April  6. 1998. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  (TSs)  by  (1)  adding  a 
surveillance  requirement  to  verify 
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pressurizer  heater  capacity  to  TS  3.4.4, 
"Reactor  Coolant  System— Pressurizer." 
(2)  moving  the  identification  of  the 
location  of  the  containment  air 
temperature  detectors  from  the 
surveillance  requirements  portion  of  TS 
3.6.1.5.  "Containment  Systems — Air 
Temperature."  to  the  TS  Bases  for 
Contaiimient  Systems.  Section  3/ 
4.4.6.1.5.  "Air  Temperature."  and  (3) 
modifying  the  action  statements  and 
surveillance  requirements  of  TS  3.7.1.5. 
"Plant  Systems— Main  Steam  Isolation 
Valves."  The  TS  Bases  are  updated  to 
include  the  location  of  containment  air 
temperature  detectors  and  reflect  the 
changes. 

Date  of  issuance:  August  21. 1998. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  219. 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  6, 1998  (63  FR  25113). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safiety  Evaluation  dated  August  21. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Commimity-Technical 
College.  574  New  London  Turnpike, 
Norwich.  Connecticut,  and  the 
Waterfbrd  Library,  ATTN:  Vince 
Juliano.  49  Rope  Feiry  Road.  Waterford. 
Connecticut. 

Northern  States  Power  Company.' 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant.  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
Jime  19. 1998.  as  supplemented  on  July 
1. 1998.  The  June  19, 1998.  submittal 
superseded  in  its  entirety  Northern 
States  Power  (NSP)  Company's  previous 
letters  dated  July  26, 1996.  and  April  11. 
1997.  NSP  letter  dated  May  5. 1997.  was 
also  considered  in  the  staff's  reyiew  of 
the  amendment  request. 

Brief  description  of  amendment:  The 
amendment  revises  Section  3.6.C, 
Coolant  Chemistry,  and  3/4.17.B. 
Control  Room  Emergency  Filtration 
System,  of  the  Technical  Specifications 
(TS)  to  establish  TS  requirements  that 
are  consistent  with,  modified  analysis 
inputs  used  for  the  evaluation  of  Ae 
radiological  consequences  of  a 
postulated  main  steam  line  break 
accident,  and  of  a  postulated  line  break 
in  the  reactor  water  cleanup  system. 


This  amendment  request  was 
originally  noticed  in  the  Federal 
Rraister  on  May  6. 1998  (63  FR  25115). 

Date  of  issuance:  Augast  28, 1998. 

Effective  date:  August  28, 1998. 
Implementation  of  the  license 
conditions  shall  be  as  specified  in 
Appendix  C  to  DPR-22. 

Amendment  No.:  101. 

Facility  Operating  License  No.  DPR- 
22:  Amendment  revised  the  License  and 
the  Technical  Specifications. 

Date  of  publication  of  individual 
notice  in  Federal  Register  July  28, 1998 
(63  FR  40321). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  28. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Miimesota  55401. 

PECO  Energy  Company.  Public  Service 
Electric  and  Gas  Company.  Delmarva 
Power  and  Light  Company,  and  Atlantic 
City  Electric  Company.  Docket  No.  50- 
277,  Peach  Bottom  Atomic  Power 
Station,  Unit  No.  2.  York  County. 
Pennsylvania 

Date  of  application  for  amendment: 
January  17. 1995.  as  supplemented  by 
letters  dated  March  30. 1995;  July  2, 
1996;  February  28  and  September  22, 
1997;  and  January  23.  July  9  and  July  29. 
1998. 

Brief  description  of  amendment: 
These  amendments  revise  the  technical 
specifications  to  support  the 
replacement  of  the  Source  Range  and 
Intermediate  Range  Monitors  with  the 
Wide  Range  Neutron  Monitoring 
System. 

Date  of  issuance:  August  24. 1998. 

Effective  date:  As  of  tne  date  of 
issuance  and  is  to  be  implemented  upon 
completion  of  Modification  P00271. 

Amendment  No.:  222. 

Operating  License  No.  DPR-44: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Rmster  June  6, 1995  (60  FR  29885) 

Ine  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  24, 

1998. 
No  significant  hazards  consideration 

comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(Regional  Depository)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg.  PA  17105 


Southern  Nuclear  Operating  Company. 
Inc..  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  ofDalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366.  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2,  Appling  County. 
Georgia 

Date  of  application  for  amendments: 
December  18. 1997.  as  supplemented 
July  14. 1998. 

Brief  description  of  amendments:  The 
amendments  revise  the  Unit  1  and  Unit 
2  Facility  0{>erating  Licenses  by 
modifying  or  deleting  obsolete 
conditions. 

Date  of  issuance:  August  18. 1998. 

Effective  date:  As  of  tne  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  Unit  1-212;  Unit 
2-153. 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5:  Amendments  revised  the 
Facility  Operating  Licenses. 

Date  of  initial  notice  in  Federal 
Register  January  28, 1998  (63  FR  4324). 

The  July  14. 1998.  letter  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  December  18, 
1997,  application  and  the  initial  — 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  18, 
1998. 

No  significant  hazards  consideration 
commoits  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library.  301  Qty  Hall  Drive,  Baxley, 
Georgia. 

Southern  Nuclear  Operating  Company. 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation. 
Municipal  Electric  Authority  of  Georgia, 
City  ofDalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366,  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2,  Appling  County. 
Georgia 

Date  of  application  for  amendments: 
October  29. 1996.  as  supplemented 
February  19.  June  20.  and  October  21, 
1997. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specificatioas  (TSs)  associated  with  the 
oscillation  power  range  monitor  portion 
of  the  digital  Power  Range  Neutron 
Monitoring  system.  The  TSs  associated 
with  the  average  power  range  monitor 
pcMtion  of  the  system  were  issued  on 
March  21, 1997. 

Date  o/ issuance;  August  20, 1998. 

Effective  date:  As  of  the  date  of 
issiianoe  to  be  implemented  on  each 
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unit  prior  to  the  next  refueling  outage  of 
that  unit. 

Amendment  Nos.:  Unit  1-213;  Unit 
2-154. 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5:  Amendments  revised  the 
Technical  Specifications. 

Date  ofimtial  notice  in  Federal 
Rnister  January  2, 1997  (62  FR  130). 

The  letters  dated  February  19,  June 
20.  and  October  21, 1997,  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  October  29. 
1996,  application  and  the  initial 
proposed  no  significant  hazards 
consideration  determination. 
~     The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  20. 
1998. 

No  significant  hazards  consideration 
cranments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library.  301  Qty  Hall  Drive.  Baxley. 
Georgia. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
September  16, 1997,  as  supplemented 
by  letter  dated  February  23, 1998. 

Brief  description  of  amendments:  The 
amendments  would  allow  sleeving  of 
steam  generator  tubes  with  sleeves 
designed  by  the  vendor,  ASEA  Brown 
Boveri/Combustion  Engineering  (ABB/ 
CE).  Additionally,  the  proposed  TS 
amendment  would  require  that  sleeves 
be  removed  fit>m  service  upon  detection 
of  service-induced  degradation,  require 
post  weld  heat  treatment  (PWHT)  of 
sleeve  welds,  and  reduce  the  allowable 
primary-to-secondary  leakage  through 
any  one  steam  ^nerator  to  ISO  gallons 
per  day  (gpd). 

Date  of  issuance:  August  26, 1998. 

Effective  date:  August  26. 1998,  to  be 
implemented  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  2-140;  Unit 
3-132 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Regster:  January  28, 1998  (63  FR  4323). 

The  February  23, 1998,  supplemental 
letter  provided  additional  clarifying 
information  and  did  not  change  the 
original  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  26, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  Main  Library,  University  of 
CaUfomia,  P.  O.  Box  19557.  Irvine. 
Cahfomia  92713. 

Union  Electric  Company.  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
March  9, 1998,  as  supplemented  by 
letter  dated  July  8, 1998. 

Brief  description  of  amendment:  The 
amendment  revises  'Technical 
Specification  4.5.2b.l  and  its  associated 
Bases  to  eliminate  the  requirement  to 
vent  the  centrifugal  charging  pump 
casings. 

Date  of  issuance:  August  17, 1998. 

Effective  date:  August  17, 1998,  to  be 
implemented  within  30  days  from  the 
date  of  issuance. 

Amendment  No.:  127. 

Facility  Operating  License  No.  NPF- 
30:  The  amendment  revised  the 
Technical  Specifications. 

Date  ofimtial  notice  in  Federal 
Reoster  May  6, 1998  (63  FR  25118) 

'Ine  July  8. 1998.  supplemental  letter 
provided  additional  clarifying 
information  and  did  not  change  the 
staffs  original  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  17, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Missouri- 
Columbia,  Elmer  Ellis  Library, 
Columbia,  Missouri  65201-5149. 

Virginia  Electric  and  Power  Company,  et 
al.  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station.  Units  No.  1 
and  No.  2.  Louisa  County.  Virginia 

Date  of  application  for  amendments: 
September  1, 1995,  as  supplemented 
April  8, 1996;  April  22, 1996;  April  23, 
1996;  November  18, 1997;  February  9. 
1998;  March  25. 1998;  May  5. 1998;  June 
25, 1998;  and  June  29, 1998. 

Brief  description  of  amendments:  The 
proposed  action  would  revise  the 
Technical  Specifications  (TS)  changing 
the  Emergency  Diesel  Generator  (EDG) 
outage  time  from  72  hours  to  14  days. 

Date  of  issuance:  August  26, 1998. 

Effective  date:  August  26, 1998. 

Amendment  Nos.:  214  and  195. 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7:  Amendments  revised  the 
Licenses  and  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  17, 1998  (63  FR  33110). 
which  superseded  the  notice  of 
September  27, 1995  (60  FR  49949). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 


Safety  Evaluation  dated  August  26. 
1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville,  Virginia 
22903-2498. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-280  xmd  50-281. 
Surry  Power  Station.  Uiuts  1  and  2. 
Surry  County.  Virginia 

Date  of  application  for  amendments: 
June  19, 1998.  as  supplemented  July  14. 
1998. 

Brief  Description  of  amendments: 
These  amendments  revise  the  Licenses 
and  Technical  Specifications  (TS)  to 
allow  the  use  of  a  temporary  jumper  line 
for  providing  snvice  water  to 
component  cooling  water  heat 
exchangers  while  maintenance  is 
performed  on  existing  service  water 
supply  piping.  In  addition,  editorial 
changes  have  been  made  to  TS  Table 
3.7-2.  item  3.  and  to  TS  Bases  Section 
3.14. 

Date  of  issuance:  August  26, 1998. 

Effective  date:  August  26, 1998. 

Amendment  Nos.:  216  and  216. 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  change 
the  License  and  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  14, 1998  (63  FR  38206). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  26, 1998. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of    ■ 
William  and  Mary,  WilUamsburg. 
Virginia  23185. 

Dated  at  RockviUe,  Maryland,  this  2nd  day 
of  September  1998. 

For  the  Nuclear  Regulatoiy  Commission. 
Elinor  G.  Adensam, 

Acting  Director,  Division  of  Reactor  Projects — 
m/IV,  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc  98-24130  Filed  9-8^98;  8:45  am] 
BIUJNQ  COCfe  7SM.41-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Collection;  Comment  Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  450  5th  Street, 
NW.  Washington,  DC  20549, 

Extension: 
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Rule  3a-4,  SEC  File  No.  .270-401,  OMB 

Ck)ntrol  No.  3235-0459 
Fonn  N-8B-2,  SEC  File  No.  270-186.  OMB 

Control  No.  3235-0186 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
request[s]  for  extension  of  the 
previously  approved  collectionjs]  of 
information  discussed  below. 

Rule  3a— 4  imder  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80a] 
("Investment  Company  Act"  or  "Act") 
provides  a  nonexclusive  safe  harbor 
bom  the  definition  of  investment 
company  ujider  the  Act  for  certain 
investment  advisory  programs.  These 
programs,  which  include  "wrap  fee" 
and  "mutual  fund  wrap"  programs, 
generally  are  designed  to  provide 
professional  portfolio  management 
services  to  clients  who  are  investing  less 
than  the  minimum  usually  required  by 
portfolio  managers  but  more  than  the 
minimum  account  size  of  most  mutual 
funds.  Under  wrap  fee  and  similar 
programs,  a  client's  account  is  typically 
managed  on  a  discretionary  basis 
according  to  pre-selected  investment 
objectives.  Clients  with  similar 
investment  objectives  often  receive  the 
same  investment  advice  and  may  hold 
the  same  or  substantially  the  same 
securities  in  their  accounts.  Some  of 
these  investment  advisory  programs 
may  meet  the  definition  of  investment 
company  under  the  Act  because  of  the 
similarity  of  accoimt  management. 

In  1997.  the  Commission  adopted  rule 
3a-4,  which  clarifies  that  programs 
organized  and  operated  in  a  manner 
consistent  with  the  conditions  of  rule 
3a-4  are  not  required  to  register  under 
the  Investment  Company  Act  or  comply 
with  the  Act's  requirements.*  These 
programs  differ  bom  investment 
companies  because,  among  other  things, 
they  provide  individualized  investment 
advice  to  the  client.  The  rule's 
provisions  have  the  effect  of  ensuring 
that  clients  in  a  program  reljring  on  the 
rule  receive  advice  tailored  to  the 
client's  needs. 

Rule  3a— 4  provides  that  each  client's 
accoimt  must  be  managed  on  the  basis 
of  the  cUent's  financial  situation  and 
investment  objectives  and  consistent 
with  any  reasonable  restrictions  the 


client  imposes  on  managing  the 
accoimt.  When  an  account  is  opened, 
the  sponsor  2  (or  its  designee)  must 
obtain  information  bom  each  dient 
regarding  the  client's  financial  situation 
and  investment  objectives,  and  must 
allow  the  client  an  opportunity  to 
impose  reasonable  restrictions  on 
managing  the  account.  ^  In  addition,  the 
sponsor  (or  its  designee)  annually  must 
contact  the  client  to  determine  whether 
the  cUent's  financial  situation  or 
investment  objectives  have  changed  and 
whether  the  client  wishes  to  impose  any 
reasonable  restrictions  on  the 
management  of  the  accoimt  or 
reasonably  modify  existing  restrictions. 
The  sponsor  (or  its  designee)  also  must 
notify  the  client  quarterly,  in  writing,  to 
contact  the  sponsor  (or  the  designee) 
regarding  changes  to  the  client's 
financial  situation,  investment 
objectives,  or  restrictions  on  the 
account's  management.* 

The  program  must  provide  each  client 
with  a  quarterly  statement  describing  all 
activity  in  the  client's  account  during 
the  previous  quarter.  The  sponsor  and 
persoimel  of  ue  client's  account 
manager  who  know  about  the  client's 
account  and  its  management  must  be 
reasonably  available  to  consult  with  the 
cUent.  Each  client  also  must  retain 
certain  indicia  of  ownership  of  all 
securities  and  funds  in  the  accoimt. 

Rule  38-4  is  intended  primarily  to 
provide  guidance  regarding  the  status  of 
investment  advisory  programs  under  the 
Investment  Company  Act.  The  rule  is 
not  intended  to  create  a  presumption 
about  a  program  that  is  not  operated 
according  to  the  rule's  guidelines. 

The  requirement  that  the  sponsor  (or 
its  designee)  obtain  information  about 
the  client's  financial  situation  and 
investment  objectives  when  the  account 
is  opened  is  designed  to  ensure  that  the 
investment  adviser  has  sufficient 
information  regarding  the  client's 
unique  needs  and  goals  to  enable  the 
portfolio  manager  to  provide 
individualized  investment  advice.  The 
sponsor  is  required  to  contact  clients 
annually  and  provide  them  with 
quarterly  notices  to  ensure  that  the 


>  Status  of  Investment  Advisory  Programs  Under 
the  Investment  Company  Act  of  1940,  Investment 
Company  Act  Release  No.  22579  (Mar.  24. 1997)  |62 
FR  15098  (Mar.  31, 1997)1  ("Adopting  Release").  In 
addition,  there  are  no  registration  requirements 
under  section  S  of  the  Securities  Act  of  1933  for 
these  programs.  See  17  CFR  270.3a-4,  introductory 
note. 


'For  purposes  of  rule  3a-t.  the  term  "sponsor" 
refers  to  any  person  who  receives  compensation  for 
sponsoring,  organizing  or  administering  the 
program,  or  for  selecting,  or  providing  advice  to 
clients  regarding  the  selection  of,  persons 
responsible  for  managing  the  client's  account  In  the 
program. 

'  Clients  specifically  must  be  allowed  to  designate 
securities  that  should  not  be  purchased  for  the 
account  or  that  should  be  sold  if  held  in  the 
account.  The  rule  does  not  require  that  a  client  be 
able  to  require  particular  securities  be  purchased  for 
the  account. 

*  The  sponsor  also  must  provide  a  means  by 
which  clients  can  contact  the  sponsor  (or  its 
designee). 


sponsor  has  current  information  about 
the  cUent's  financial  status,  investment 
objectives,  and  restrictions  on 
management  of  the  account. 
Maintaining  current  information  enables 
the  program  manager  to  evaluate  the 
client's  portfolio  in  light  of  the  client's 
changing  needs  and  circumstances.  The 
requirement  that  clients  be  provided 
with  quarterly  statements  of  account 
activity  is  designed  to  ensure  the  chent 
receives  an  incUvidualized  report,  which 
the  Commission  believes  is  a  key 
element  of  individualized  advisory 
services. 

The  Commission  staff  estimates  that 
approximately  49  wrap  fee  and  mutual 
fund  wrap  programs  administered  by  44 
program  sponsors  use  the  procedures 
under  rule  3a-4.>  Although  it  is 
impossible  to  determine  the  exact 
number  of  clients  that  participate  in 
investment  advisoiy  programs,  an 
estimate  can  be  made  by  dividing  total 
assets  by  the  minimum  account 
requirement  ($139.4  billion  "  divided  by 
$100,000),  for  a  total  of  1,394.000 
clients.  In  addition,  an  average  number 
of  new  accounts  opened  each  year  can 
be  estimated  by  dividing  the  average 
annual  increase  in  account  assets  in 
1994  through  1997,  by  the  minimum 
account  requirement  ($7.5  bilfion 
divided  by  $100,000),  for  an  average 
annual  number  of  new  accounts  of 
75,333.' 

The  Commission  staff  estimates  that 
each  program  sponsor  spends 
approximately  one  hour  annually  in 
preparing,  conducting  and/or  reviewing 
interviews  for  each  new  client;  30 
minutes  annually  preparing,  conducting 
and/or  reviewing  annual  interviews  for 
each  continuing  client;  and  one  hour 
preparing  and  mailing  quarterly  account 
activity  statements,  including  the  notice 
to  update  information  to  each  client. 
Based  on  the  foregoing,  the  Commission 
staff  therefore  estimates  the  total  annual 
burden  of  the  rule's  paperwork 
requirements  for  all  program  sponsors  to 
be  2,128.666.5  hours.  Tlds  represents  an 
increase  of  1,112,666.5  hours  bom  the 
prior  estimate  of  1,016,000  hours.  The 
increase  results  primarily  from  an 
increase  in  the  amount  of  assets 
managed  under  investment  advisory 
programs  and  the  resulting  increase  in 
the  estimated  number  of  clients  in  those 


>  See  TIm  Cmdli  Report.  AMrt-BMMl  SiratagiM: 
Devek^HBMM*  la  The  Fiaaacial  Adviaor  And  Wrap 
Markets  66  (1997)  (statistical  information  on  wrap 
fee  and  mutual  fund  wrap  programs). 

*  See  id.  at  63  (estimating  amount  of  assets  in 
wrap  fee  and  mutual  fund  wrap  programs). 

'The  requirement  for  initial  client  contact  and 
evaluation  is  not  a  recurring  obligation,  but  only 
occurs  when  the  account  is  opened.  The  estimated 
annual  hcuily  burden  is  based  on  the  average 
number  of  new  accounts  opened  each  year. 
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programs.  The  increase  also  results  from 
a  more  accurate  calculation  of  certain 
collection  of  information  burdens.  ^ 
Compliance  with  the  collection  of 
information  requirements  of  the  rule  is 
necessary  to  obtain  the  benefit  of  relying 
on  the  rule's  safe  harbor.  Nevertheless, 
rule  3a-4  is  a  nonexclusive  safe  harbor, 
and  a  program  that  does  not  comply 
with  the  rule's  collection  of  information 
requirements  does  not  necessarily  meet 
the  Investment  Company  Act's 
definition  of  investment  company. 

Form  N-8B-2  is  the  form  usedby  unit 
investment  trusts  ("UTTs")  which  are 
currently  issuing  securities,  including 
UTTs  which  are  issuers  of  periodic 
payment  plan  certificates  and  UTTs  of 
which  a  management  investment 
company  is  the  sponsor  or  depositor,  to 
comply  with  the  filing  and  disclosure 
requirements  imposed  by  section  8(b)  of 
the  Act  Form  N-8B-2  requires 
disclosiuB  about  the  organization  of  a 
UTT,  its  securities,  the  trustee,  the 
personnel  and  affiliated  persons  of  the 
depositor,  the  distribution  and 
redemption  of  securities,  and  financial 
statements.  The  Commission  uses  the 
information  provided  in  the  collection 
of  information  to  determine  compliance 
with  section  8{b)  of  the  Act. 

Based  on  the  Commission's  industry 
statistics,  the  Commission  estimates  that 
there  will  be  approximately  34  initial 
filings  on  Form  N-8B-2  and  11  post- 
effective  amendment  filings  to  the  Form. 
The  Commission  estimates  that  each 
registrant  filing  ah  initial  Form  N-8B- 
2  would  spend  1,150  hours  in  preparing 
and  filing  the  Form  and  that  the  total 
hour  burden  for  all  initial  Form  N-8B- 
2  filings  is  39,100  hoius.  Also,  the 
Conunission  estimates  that  each  UTT 
filing  a  post-effective  amendment  to 
Form  N-8B-2  would  spend  150  hours 
in  preparing  and  filing  the  amendment 
and  that  the  total  hour  burden  for  all 
post-effective  amendments  to  the  Form 
is  1,650  hours.  By  combining  the  total 
hour  burdens  estimated  for  initial  Form 
N-6B-2  filings  and  post-effective 
amendment  filings  to  the  Form,  the 
Commission  estimates  that  the  total 
aimual  burden  hours  for  all  registrants 
on  Form  N-8B-2  is  40,750  hours. 

The  collection  of  information  on  Form 
N-8B-2  is  mandatory.  The  information 
provided  on  Form  N-6B-2  is  not  kept 
confidential. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The  estimate 
is  not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  Commission  rules  and 
forms. 

The  Commission  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  E)esk  Officer 
for  the  Seouities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10202, 
New  Executive  Office  Building. 
Washington,  D.C.  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Comments 
must  be  submitted  to  0MB  within  30 
days  of  this  notice. 

Dated:  September  1, 1998. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  98-24093  Filed  9-8-98;  8:45  am] 

BILLMQ  CODE  SOIft-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40391;  File  No.  SR-Amex- 
98-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange,  Inc. 
Relating  to  the  Listing  Under  Rules 
1000A  et  seq.  of  Sector  SPDRs^m  and 
Technology  100  Index  Fund  Shares 

September  1. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,^  and 
Rule  19b-4  thereunder,^  notice  is 
hereby  given  that  on  July  17, 1998,'  the 
American  Stock  Exchange,  Inc. 
("Amex")  or  "Exchange")  filed  v«th  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  eunended,  from  interested 
persons.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposeis  to  list  and  trade 
under  Amex  Rules  lOOOA  et  seq. 
("Index  Fund  Shares")  the  following 
securities  (1)  nine  series  of  Sector 
SPDRsSM,  and  (2)  one  series  of  the 
Technology  100  Index  Fund.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  the  Amex 
and  at  the  Commission. 

n.  Self-Regulatory  Oi;ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Amex  Rules  lOOOA  et  seq.  provide  for 
the  listing  and  trading  of  Index  Fimd 
Shares,  which  are  shares  issued  by  an 
open-end  management  investment 
company  that  seek  to  provide 
investment  results  that  correspond 
generally  to  the  price  and  yield 
performance  of  a  specified  foreign  or 
domestic  index.*  "The  Exchange 
currentiy  lists  imder  Rules  lOOOA  et  seq. 
seventeen  series  of  World  Equity 
Benchmark  Shares™  ("WEBS™") 
based  on  Morgan  Stanley  Capital 
International  foreign  stock  indices.' 

The  Exchange  proposes  to  list  and 
trade  under  Rules  lOOOA  et  seq.  the 
following  securities  issued  by  an  open- 
end  management  investment  company: 
(1)  nine  series  of  Sector  SPDRs^m,  as 
described  herein,  ^  and  (2)  one  series  of 
the  Technology  100  Index  Fimd.^ 


>  15  U.S.C  78s(b)(l). 

» 17  CFR  240.19b-4. 

'The  American  Stock  Exchange,  Inc.  filed  an 
amendment  to  the  proposed  rule  change  on  August 
21, 1998,  the  substance  of  which  is  incorporated 
into  this  notice.  See  Letter  from  Michael  Cavalier, 
Associate  General  Counsel,  Legal  &  Regulatory 
Policy,  Amex,  to  Sharon  M.  Lawson,  Senior  Special 
Counsel,  Division  of  Market  Regulation  ("Division") 
Commission,  dated  August  21, 1998  ("Amendment 
No.  1"). 


*  See  Securities  Exchange  Act  Release  No.  36947 
(March  8, 1996).  63  FR  2348  (March  14, 1998). 

»  "World  Equity  Benchmark  Shares"  and  "WEBS" 
are  service  marks  of  Morgan  Stanley  Group,  Inc. 

•  "SAP"®,  "Standard  &  Poor's  500"®,  "Standard 
a  Poor's  Depository  ReceipU"®  and  "SPDRs"®  are 
trademarks  of  The  McGraw-Hill  Companies,  Inc.. 
and  "Sector  SPDR"  is  a  service  mark  of  The 
McGraw-Hill  Companies,  Inc. 

'The  Sector  SPDR  Trust  (with  respect  to  Sector 
SPDRs)  and  The  Index  Exchange  Listed  Securities 
Trust  (with  respect  to  the  series  of  the  Technology 
100  Index  Fund)  have  filed  with  the  Commission 
an  Application  for  Orders  under  Sections  6(c)  and 
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(a)  Sector  SPDRs.  The  Exchange 
proposes  to  list  and  trade  nine 
investment  series  of  Sector  SPDRs  to  be 
offered  by  the  Sector  SPDR  Trust,  an 
open-ended  investment  company  and  a 
Massachusetts  business  trust.  The 
Sector  SPDRs  offered  by  the  Trust  are: 
The  Basic  Industries  Sector  SPDR;  The 
Consumer  Services  Sector  SPDR;  The 
Consumer  Staples  Sector  SPDR;  The 
Cyclical/Transportation  Sector  SPDR; 
The  Energy  Sector  SPDR;  The  Financial 
Sector  SPDR;  The  Industrial  Sector 
SPDR;  The  Technology  Sector  SPDR, 
and  The  Utilities  Sector  SPDR." 

Each  Sector  SPDR  offers  and  issues 
Sector  SPDR  shares  at  their  net  asset 
values  only  in  aggregations  of  a 
specified  nimiber  of  shares  ("Creation 
Unit"),  generally  in  exchange  for  a 
basket  of  common  stocks  consisting  of 
some  or  all  of  the  component  securities 
("Fund  Securities")  of  a  specified 
market  sector  index  ("Sector  Index"), 
together  with  the  deposit  of  a  specified 
small  cash  pajrment  known  as  die  "cash 
component"  and  reflecting,  for  example, 
net  accrued  dividends.  It  is  anticipated 
that  the  deposit  of  Fund  Securities  sand 
the  specified  cash  payment  in  exchange 
for  Sector  SPDRs  will  be  made  primarily 
by  institutional  investors,  arbitrageurs 
and  the  Exchange  specialist.  Creation 
Units  are  separable  upon  issue  into 
identical  shares  which  are  listed  and 
traded  on  the  Amex.  Similarly,  shares 
are  also  redeemable  only  in  Creation 
Unit  size  aggregations  and  usually  in 
exchange  for  Fund  Securities  and  a 
specified  cash  payment.  It  is  anticipated 
that  a  Creation  Unit  will  consist  of 
50,000  shares  of  the  relevant  series  of 
Sector  SPDRs.  The  Sector  SPDR  Trust 
reserves  the  right  to  offer  a  "cash" 
option  for  creations  and  redemptions  of 
Sector  SPDRs,  although  it  has  no  current 
intention  of  doing  so.  For  each  Sector 
SPDR,  the  Administrator  (State  Street 
Bank  and  Trust  Company)  makes 
available  through  the  National 
Securities  Clearing  Corporation 
("NSCC"),  immediately  prior  to  the 
opening  of  business  on  the  Amex,  the 
list  of  names  and  the  required  number 
of  shares  of  stocks  of  each  relevant 
Sector  Index  to  be  included  in  the 
securities  deposit  required  in 
connection  with  creation  of  Sector 


17(b)  of  the  Investment  Company  Act  of  1940 
("1940  Act")  as  amended,  for  the  purpose  of 
exempting  Sector  SPDRs  and  the  series  of  the 
Technology  100  Index  Fund  from  Sections  2(a)(32), 
S(a)(l),  22(d),  17(a)(l]  and  (a)(2),  and  Rule  22c-l 
under  the  1940  Act.  See  File  No.  812-10662. 

■Information  on  the  component  stocks  of  the 
Sector  Indices  and  the  Technology  100  Index  is 
available  in  the  public  file. 


SPDRs  in  Creation  Unites  size 
ago'egations." 

Eacn  of  the  nine  Sector  Indices,  which 
,  is  the  benchmark  for  a  Sector  SPDR,  is 
intended  to  give  investors  an  efficient 
way  to  track  the  movement  of  baskets  of 
the  equity  securities  of  public 
companies  that  are  components  of  the 
Standard  &  Poor's  500  Composite  Stock 
Index  ("S&P  500")  and  are  involved  in 
spiecific  sectors. 

Each  stock  included  in  a  Sector  Index 
(the  "Component  Stocks")  will  be 
selected  from  companies  represented  in 
the  S&P  500.10  The  nine  Sector  Indices 
together  will  include  all  of  the 
companies  represented  in  the  S&P  500 
and  all  of  the  stocks  in  the  S&P  will  be 
allocated  to  one  and  only  one  of  the 
Sector  Indices.  Each  Sector  Index  will 
be  calculated  by  the  Amex's  Index 
Services  Group  using  the  "maiiiet 
capitalization"  methodology  (the  same 
method  used  in  calculating  the  S&P 
500).  This  design  ensures  Uie  each  of  the 
component  stocks  within  a  Sector  Index 
is  represented  in  a  proportion  consistent 
vfith  its  percentage  wiUi  respect  to  the 
total  market  capitalization  of  the  Sector 
Index.  Under  certain  conditions,  the 
number  of  shares  of  a  component  stock 
may  be  adjusted  to  conform  to 
requirements  of  Subchapter  M  under  the 
Internal  Revenue  Code.** 

The  stocks  included  in  a  Sector  Index 
have  been  assigned  to  a  Sector  Index  by 
Merrill  L)mch  ("the  Index  Compilation 
Agent").  The  Index  Compilation  Agent 


'The  procedures  for  the  creation  and  redemption 
of  Sector  SPDRs  and  Technology  100  Index  Fund 
shares  are  similar  to  those  applicable  for  SPDRs, 
and  utilize  processes  of  the  National  Securities 
Clearing  Corporation  in  connection  with  the 
transmittal  of  trade  instructions,  the  transfer  of 
component  securities  and  the  cash  component,  and 
the  transfer  of  Sector  SPDRs  or  Technology  100 
Index  Fund  shares  and  component  secxirities  on 
creation  or  redemption.  This  contrasts  with 
procedures  for  the  creation  and  redemption  of  other 
Index  Fund  Shares  currently  listed  on  the  Amex 
(i.e.,  WEBS™),  which,  while  similar  in  certain 
respects  to  SPDR  procedures,  do  not  utilize  such 
National  Securities  Clearing  Corporation  processes. 
Unlike  the  WEBS  series,  which  do  not  hold  all  of 
the  applicable  index  stocks  but  instead  utilize  a 
representative  "portfolio  sampling"  technique. 
Sector  SPDRs  and  the  Technology  100  Index  Fund, 
generally  will  hold  all  of  the  securities  in  the 
applicable  index,  subject  to  certain  conditions 
disclosed  in  the  applicable  prospectus. 

'"The  Sector  Indices  underlying  the  Sector 
SPDRs  are  not  the  same  as  S&P  indices  based  on 
specific  industry  sectors,  although  there  may  be 
some  degree  of  overlap  in  stocks  included  in  Sector 
Indices  and  comparable  S&P  sector  indices. 

' '  Each  Sector  SPDR  Fund,  (as  well  as  the 
Technology  100  Index  Fund),  intends  to  qualify  for 
and  to  elect  treatment  as  a  separate  regulated 
investment  company  under  Subchapter  M.  To 
qualify  for  such  treatment,  a  company  must 
aimually  distribute  at  least  90%  of  its  net 
investment  company  taxable  income  (which 
includes  dividends,  interest  and  net  short-tarm 
capital  gains)  and  meet  several  other  requimnentt, 
including  certain  diversification  tests. 


assigns  stocks  to  a  particular  Sector 
Index  on  the  basis  of  such  company's 
sales  and  earnings  composition  and  the 
sensitivity  of  the  company's  stock  price 
and  business  results  to  the  common 
factors  that  affect  other  companies  in 
each  Sector  Index.  Standard  &  Poor's 
has  sole  control  over  the  removal  of 
stocks  fit)m  the  S&P  500  and  the 
selection  of  replacement  stocks  to  be 
added  to  the  S&P  500.  However, 
Standard  &  Poor's  plays  no  direct  role 
in  the  Sector  Index  assignment  of  the 
S&P  500  stocks  in  a  Sector  Index."  Each 
Sector  Index  is  weighted  based  on  the 
market  capitalization  of  each  of  the 
stocks  in  such  index,  subject  to 
specified  asset  diversification 
requirements.  Each  Sector  SPDR  will 
normally  invest  at  least  95%  of  its  total 
assets  in  stocks  that  comprise  the 
relevant  Sector  Index  or  stock 
equivalent  positions  which  the  Adviser 
deems  appropriate  as  an  alternative  to 
such  stocks.^3 

(b)  Technology  100  Index  Fund 
Shares.  The  Exchange  also  proposes  to 
list  and  trade  Technology  100  Index 
Fund  ("Fimd")  shares  issued  by  the 
Index  Exchange  Listed  Security  Trust, 
an  open-ended  investment  company 
and  a  Massachusetts  business  trust. 
Such  trust  is  an  "index  fund"  presentiy 
consisting  of  a  single  investment 
portfolio,  the  Technology  100  Index 
Fund  ("Fund"). 

The  Fund's  investment  objective  is  to 
provide  investment  results  that 
correspond  generally  to  the  price  and 
yield  performance  of  publicly  traded 
equity  securities  of  technology 
companies  as  represented  by  an  index 
("Index")  compiled  by  Merrill  Lynch. 
The  Index,  which  is  constructed  in 
accordance  with  specified  selection 
criteria,  is  intended  to  give  investors  an 
efficient,  equal-dollar  weighted  vvay  to 
track  movemoits  of  certain  technology 
stocks  and  American  Depositary 
Receipts  traded  within  the  United 
States.  The  Index  is  calculated  by  the 
Amex  using  an  equal  dollar  weighting 
methodology  designed  to  ensure  that 
each  component  security  within  the 
Index  is  represented  in  an 


"If  Standard  ft  Poor's  removes  a  stock  from  the 
S&P  500,  Merrill  Lynch  will  remove  the  same  stock 
from  whichever  Sector  Index  it  is  in.  When 
Standard  &  Poor's  assigns  a  replacement  stock  to 
the  S&P  500,  Merrill  Lynch  vrill  assign  the  same 
stock  to  whichever  Sector  Index  it  deems 
appropriate.  Telephone  conversation  between 
Michael  Cavalier,  Associate  General  Counsel.  Legal 
&  Regulatory  Policy,  Amex.  and  Heather  Seidel. 
Attorney,  Division,  Commission,  on  August  28. 
1996. 

"As  noted  above,  supra  note  9,  Sector  SPDRs 
generally  will  hold  all  of  the  securities  in  the 
applicable  index,  subject  to  certain  conditions 
disclosed  in  the  applicable  prospectus. 
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approximately  equal  dollar  amount. 
Fund  shares  may  be  created  and 
redeemed  in  a  manner  similar  to  that 
described  above  for  Sector  SPDRs.  The 
Fund  Administrator  (State  Street  Bank 
and  Trust  Company)  makes  available 
through  NSCC,  immediately  prior  to  the 
opening  of  business  on  the  Amex,  the 
list  of  names  and  the  required  number 
of  shares  of  stocks  to  be  included  in  the 
securities  deposit  required  in 
connection  with  creation  of  Fund  shares 
in  Creation  Unit  size  aggregations.  It  is 
anticipated  that  one  Creation  Unit  will 
consist  of  50.000  Fimd  shares. 

The  Fund  reserves  the  right  to  offer  a 
"cash"  option  for  creations  and 
redemptions  of  Funds  shares,  although 
it  has  no  current  intention  of  doing  so. 
The  Fund  will  normally  invest  at  least 
95%  of  its  total  assets  in  stocks  that 
comprise  the  benchmark  index  or  stock 
equivalent  positions  which  the  Adviser 
deems  appropriate  as  an  alternative  to 
such  stocks. 

(c)  Dissemination  of  index  and 
indicative  per  share  portfolio  value.  The 
value  of  the  Sector  Indices  and  the 
Technology  100  Index  will  be  calculated 
continuously  by  Amex  and 
disseminated  every  15  seconds  on 
Network  B  of  the  Consolidated  Tape 
Association  ("CTA").  The  major 
electronic  financial  data  vendors, 
including  Bloomberg,  Quotron.  Reuters, 
and  Bridge  Information  Systems,  are 
expected  to  publish  information  on  each 
index  for  their  subscribers.  In  order  to 
provide  up  to  date  pricing  information 
for  each  Sector  SPDR  and  for 
Technology  100  Index  Fimd  shares,  the 
Exchange  will  calculate  and  disseminate 
through  CTA  facilities  an  Indicative  Per 
Share  Portfolio  Value  for  each  Sector 
SPDR  and  for  Technology  100  Index 
Fimd  shares.  This  value  will  be 
disseminated  every  15  seconds  during 
Amex  regular  trading  hours. 

For  each  of  the  nine  Sector  SPDRs  and 
Technology  100  Index  Fimd,  the 
Indicative  Per  Share  Portfolio  Value  has 
an  eqiuty  securities  value  component 
and  a  net  other  assets  value  component, 
each  of  which  are  summed  and  divided 
by  the  total  estimated  shares  expected  to 
be  issued  and  outstanding  by  that  Sector 
SPDR  or  the  Fund  on  that  day,to  arrive 
at  the  value.  The  equity  securities  value 
component  of  the  Indicative  Per  Share 
Portfolio  Value  represents  the  estimated 
current  value  of  the  portfolio  securities 
held  by  the  given  Sector  SPDR  Fund  or 
the  Technology  100  Index  Fund  on  a 
given  day,  but  does  not  necessarily 
reflect  the  precise  composition  or 
market  value  of  the  current  portfolio  of 
securities  held  by  the  Trust  for  a 
particular  Sector  SPDR  Fund  or  by  the 
Technology  100  Index  Fund  at  a 


particular  point  in  time.  Therefore,  the 
Indicative  Per  Share  Portfolio  Value  per 
share  disseminated  during  Amex 
trading  hours  should  be  reviewed  on 
only  as  an  estimate  of  a  Sector  SPDR 
Fund's  net  asset  value  per  share,  which 
is  calculated  only  at  the  close  of  the 
regular  trading  session  on  the  New  York 
Stock  Exchange  (ordinarily  4:00  p.m. 
Eastern  time). 

(d)  Other  characteristics  of  Sector 
SPDRs  and  Technology  100  Index  Fund. 
For  each  of  the  nine  series  of  Sector 
SPDRs  and  the  Technology  100  Index 
Fund,  it  is  anticipated  that  a  minimum 
of  three  Creation  Units  will  be 
outstanding  at  the  commencement  of 
trading  on  the  Exchange.** 

Sector  SPDRs  and  the  Technology  100 
Index  Fund  will  pass  along  dividends 
and  interest,  net  of  expenses,  to  fund 
shareholders  as  "income  dividend 
distributions."  Net  capital  gains  will  be 
distributed  to  shareholders  as  "capital 
gain  distributions." 

The  net  asset  value  for  Sector  SPDRs 
and  the  Technology  100  Index  Fimd 
(collectively,  the  "Funds")  is  calculated 
by  the  Administrator,  State  Street  Bank 
and  Trust  Company,  which  is  also  the 
Adviser  and  Custodian  for  the  Funds. 
Merrill  Lynch  serves  as  lending  agent 
for  the  portfolio  securities  of  the  Funds. 
ALPS  Mutual  Funds  Services,  Inc. 
serves  as  the  principal  underwriter  and 
distributor  for  the  Funds. 

Sector  SPDRs  and  Technology  100 
Index  Fund  shares  are  registered  in 
book-entry  form  through  the  Depository 
Trust  Company.  Trading  in  Sector 
SPDRs  and  Technology  100  Index  Fund 
shares  on  the  Exchange  is  effected  until 
4:00  p.m.  each  business  day.  The 
minimimi  trading  increment  under  Rule 
127  for  Sector  SPDRs  and  Technology 
100  Index  Fund  shares  wUl  be  Vfa*  of 
$1.00. 

(e)  Original  and  annual  listing  fees. 
The  Amex  original  listing  fee  applicable 
to  the  listing  of  Sector  SPDRs  is  $5,000 
per  series  {.i.e.,  $45,000  for  the  nine 
series  listed  above).  In  addition,  the 
annual  listing  fee  applicable  to  Sector 
SPDRs  under  Section  141  of  the  Amex 
Company  Guide  will  be  based  upon  the 
year-end  aggregate  number  of 
outstanding  Sector  SPDRs  in  all  nir^e 
series. 

The  original  listing  fee  applicable  to 
the  single  series  of  the  Technology  100 
Index  Fund  will  be  $5,000.  and  the 
annual  listing  fee  applicable  to  such 
series  will  be  based  upon  the  year-end 


aggregate  number  of  outstanding  shares 
of  the  Technology  100  Index  Fund. 

(f)  Stop  and  stop  limit  orders.  Amex 
Rule  154.  Commentary  .04(c)  provides 
that  stop  and  stop  limit  orders  to  buy  or 
sell  a  security  (odier  than  an  option, 
which  is  covered  by  Rule  950(f)  and 
Commentary  thereto)  the  price  of  which 
is  derivatively  priced  based  upon 
another  security  or  index  of  securities, 
may  with  the  prior  approval  of  a  Floor 
Official,  be  elected  by  a  quotation,  as  set 
forth  in  Commentary  .04(c)  (i-v).  The 
Exchange  has  designated  Index  Fund 
Shares,  including  Sector  SPDRs  and 
shares  of  the  Tedmology  100  Index 
Fund,  as  eligible  for  this  treatment.*' 

(g)  Trading  halts.  In  addition  to  other 
factors  that  may  be  relevant,  the 
Exchange  may  consider  factors  such  as 
those  set  forth  in  Rule  918C(b)  in 
exercising  its  discretion  to  halt  or 
suspend  trading  in  Index  Fund  Shares, 
including  Sector  SPDRs  and  Technology 
100  Index  Fund  shares.  These  factors 
would  include  (1)  the  current 
calculation  of  the  numerical  index  value 
derived  fitim  the  current  market  prices 
of  the  imderlying  stocks  in  such  stock 
index  group  is  not  available;  (2)  trading 
in  one  or  more  of  the  underlying  stocks 
comprising  such  stock  index  group  has 
been  halted  in  the  primary  market(s) 
under  circumstances  which  indicate 
that  such  stock  or  stocks  will  likely  re- 
open at  a  price  or  prices  significantly 
different  than  the  price  or  prices  at 
which  such  stock  or  stocks  last  traded 
prior  to  the  halt;  (3)  the  extent  to  which 
trading  is  not  occurring  in  stocks 
imderlying  the  index;  (4)  other  unusual 
conditions  or  circumstances  detrimental 
to  the  maintenance  of  a  fair  and  orderly 
market  are  present.*' 

(h)  Disclosure.  Member  firms  will  be 
informed  by  an  information  circular. 
prior  to  the  commencement  of  trading, 
that  investors  purchasing  Sector  SPDRs 
or  Technology  100  Index  Fund  shares 
will  be  required  to  receive  a  fund 
prospectus  prior  to.  or  concurrently 
with,  the  confirmation  of  a  transaction 
within. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 


<<The  value  of  one  creation  unit  will  be  between 
SI  million  and  Sl.5  million.  Telephone 
conversation  between  Michael  Cavalier,  Associate 
General  Counsel,  Legal  &  Regulatory  Policy,  Amex, 
and  Heather  Seidel,  Attorney,  Division, 
Commission,  on  August  28, 199B. 


"See Securities  Exchange  Act  Release  No.  29063. 
n.  9  (April  10,  1991).  56  FR  15652  (April  17, 1991) 
(order  approving  File  No.  SR-Amex-W-31 
regarding  Exchange  designation  of  equity  derivative 
securities  as  eligible  for  such  treatment  under  Rule 
154,  Commentary  .04(c)). 

'■Amex  circuit  breaker  rules  will  apply  to  the 
trading  of  Sector  SPDRs  and  Technology  100  Index 
Fund  shares.  Telephone  conversation  between 
Michael  Cavalier,  Associate  General  Counsel,  Legal 
ft  Regulatory  Policy,  Amex,  and  Heather  Seidel, 
Attorney,  Division,  Conunission,  on  August  28, 
1998. 
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Section  6(b)  of  the  Act.*'  in  general,  and 
furthers  the  objectives  of  Se^on 
6(b)(5),*»  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulatinjg,  clearing,  settling,  processing 
information  with  respect  to,  and 
fiacilitating  transactions  in  securities, 
and,  in  general  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  conmients  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Oiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  vtrithin  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  cop)ring  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-98-29  and  should  be 
submitted  by  September  30, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Maigorat  H.  McFariand. 

Deputy  Secretary. 

[FR  Doc.  98-24091  Filed  9-8-98;  8:45  am] 
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SECURTTIES  AND  EXCHANGE 
COMMISSION 

[Ratoaae  Na  34-40381;  File  No.  SR-BSE- 
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Self-Regulatory  Organizations;  Notice 
of  niing  and  Ordar  Qranting 
Accelaratad  Approval  of  Propoaed 
Rule  Change  by  ttie  Boston  Stock 
Exchange,  Inc.  Relating  to  the  Dli^)lay 
of  Umit  Orders 

August  27, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19b-4,  thereunder,* 
notice  is  hereby  given  that  on  June  16. 
1998.  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change.  The  proposed  rule  change, 
as  amended,  is  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  its  proposed  rule 
change  on  July  16, 1998,'  Amendment 
No.  2  to  its  proposal  on  August  6, 1998.* 
and  Amendinent  No.  3  on  August  17. 
1998.3  The  Commission  is  publishing 


<MS  U.S.C  78Qb). 
»lSU.S.C78tRiMS). 


"  17  CFR  200.3O-3(aKl2). 

'  15  U.S.C  788(b)(1). 

»17C3Tt240.19b-«. 

>In  Amendment  No.  1,  the  Exchange  generally 
made  technical  changes  to  the  Exchange's  propotad 
rule  and  interpretive  guidance.  See  Revised  Rule 
Filing,  received  July  16, 1998  ("Amendment  Na 
1"). 

*  In  Amendment  No.  2,  the  Exchange  generally 
made  technical  changes  to  the  Exchange's  proposed 
rule  and  interpretive  guidance.  See  Letter  frtan 
George  W.  Mann,  Jr..  Senior  Vice  President  and 
General  Counsel,  Exchange,  to  Terri  Evans, 
Attorney,  Division  of  Market  Regulation 
("DivUion").  SEC,  dated  August  3, 1996 
("Amendment  No.  2"). 

■  In  Amendment  No.  3,  the  Exchange  generally 
made  technical  changes  to  the  Exchange's 
interpretive  guidance.  See  Letter  from  George  W. 
Mann,  ^.,  Seoior  Vice  PTMident  and  General 
Counsel  Kxrhangw,  to  Teni  Evans.  Attoniajr, 


this  notice  and  order  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  <^ 
tiie  Proposed  Rule  Change 

The  Exchange  seeks  to  incorporate  the 
provisions  of  SEC  Rule  llAcl-4,» 
Display  of  Customer  Limit  Orders,  and 
interpretations  thereto,  into  the 
Exchange  rules  to  assist  members  and 
staff  in  ensuring  compliance  with  its 
provisions.  Proposed  new  language  is 
italicized. 

Ckapterll 

Dealiitgw  on  the  Bxehange 


Limit  Order  Diq>lay  Rule 

Sec.  40.  All  customer  Limit  Orders 
shall  be  immediately  (defined  as  no 
later  than  30  seconds)  displayed  upon 
receipt,  uiUess  specifically  exempted 
under  SEC  Rule  1  lAcl-4  of  the 
Securities  Exchange  Act  of  1934. 

(a)  More  specifically,  SEC  Rule 
1  lAcl-4  provides  that  a  specialist  must, 
under  normal  market  conditions, 
"immediately"  (i.e.,  no  later  than  30 
seconds)  display  such  order  in  the  bid 
or  offer  that  reflects: 

(i)  the  price  and  the  full  size  of  each 
customer  limit  order  held  by  the 
specialist  that  is  at  a  price  that  would 
improve  the  bid  or  offer  price  displayed 
by  such  specialist  in  such  security;  and 

(ii)  the  full  size  of  each  customer  limit 
order  held  by  the  specialist  that: 

(A)  is  priced  equal  to  the  bid  or  offer 
of  such  specialist  for  such  security; 

(B)  is  priced  equal  to  the  national  best 
bid  or  offa~,  and 

(C)  represents  more  than  a  de 
minimus  change  in  relation  to  the  size 
associated  with  the  specialist's  bid  or' 
offer  (more  than  10%  of  the  current 
quote  size— must  aggregate  de  minimus 
orders  in  calculating  10%). 

(b)  Exceptions.  The  requirements  in 
paragraphs  (i)  and  (ii)  above  shall  not 
apply  to  any  customer  limit  order: 

Ii)  that  is  executed  upon  receipt  of  the 
order; 

(ii)  that  is  placed  by  a  customer  who 
expressly  requests,  either  at  the  time 
that  the  order  is  placed  or  prior  thereto, 
pursuant  to  an  individually  negotiated 
agreement  with  respect  to  such 
customer's  orders,  that  the  order  not  be 
displayed; 

(iii)  that  is  an  odd-lot  order; 


Division  SEC  dated  August  13, 1996 
("AnMndment  No.  3"). 
•17CFR24ailAcl-4. 
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(iv)  that  is  a  block  size  order  (10,000 
shares  or  more  or  a  market  value  of 
$200,000  or  more),  unless  a  customer 
placing  such  order  requests  that  the 
order  be  displayed  (block  size  limit 
order — may  accumulate  partial 
executions  and  go  below  10,000  shares 
without  required  display  based  on 
original  block  size  exception); 

(v)  that  is  delivered  immediately  upon 
receipt  to  an  exchange  or  association- 
sponsored  system,  or  an  electronic 
communications  network  that  complies 
with  the  requirements  of  SEC  Rule 
llAcl-l(c)(5)(ii)  with  respect  to  that 
order; 

(vi)  that  is  delivered  immediately 
upon  receipt  to  another  exchange 
member  that  complies  with  the 
requirements  of  this  section  with  respect 
to  that  order;  or 

(vii)  that  is  an  "alt  or  none"  order. 

Interpretations 

(i)  A  customer  short  sale  limit,  if  such 
display  would  cause  an  execution  on  a 
minus  or  zero-minus  tick,  should  not  be 
displayed. 

(ii)  BSE  sole-listed  issues  are 
exempted. 

(Hi)  "Marker"  orders  are  permissible 
for  those  limit  orders  that  qualify  for  an 
exception  to  SEC  Rule  llAcl-4. 

(iv)  A  specialist  may  send  a  partial 
"marker"  only  with  explicit  customer 
authorization. 

(v)  The  limit  order  display  does  not 
require  a  specialist  to  immediately 
display  an  order  that  would  lock  or 
cross  the  market.  However,  the 
specialist,  if  after  using  reasonable  and 
efficient  means,  attempted  but  was 
unable  to  trade  with  the  displayed 
market,  the  limit  order  must  be 
displayed  even  if  it  locks  or  crosses  the 
market. 

n.  Self-Regulatory  Organizaticm's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  siunmaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  incorporate  the  provisions 
of  the  SEC  Limit  Order  Display  Rule 
into  the  Exchange  rules  for  members' 
ease  of  reference,  clarification  and 
interpretation.  The  Rule  is  almost  a 
verbatim  copy  of  the  relevant  portions 
ofSECRulellAcl-4.' 

Additional  interpretive  sections 
(taken  from  SEC  letters  giving  guidance 
on  the  order  handling  rules)  •  discuss 
further  relief  from  the  display 
requirements  in  certain  situations,  such 
as  where  the  display  of  a  customer  short 
sale  limit  order  would  result  in  an 
execution  on  a  minus  or  zero-minus 
tick;  in  all  Exchange  sole  listed 
securities:  where  an  attempt  has  been 
made  to  reach  another  market  through  a 
"marker"  order  and  the  quote  is 
inaccessible,  where  a  ciistomer 
authorized  partial  marker  order  has 
been  sent;  and  where  the  display  of  a 
limit  order  would  result  in  a  lodced  or 
crossed  market. 

2.  Statutory  Basis 

The  statutory  basis  fat  the  proposed 
rule  change  in  Section  6(b)(5)  of  the 
Act,^  in  that  the  proposed  rule  change 
is  designed  to  promote  pist  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest 
by  ensuring  that  all  limit  orders  are 
reflected  in  a  timely  and  accurate 
manner. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


'17CaTl240.11Acl-4. 

■See  letters  from  Richard  R.  Lindsey,  Director, 
Division,  SEC  to  Richard  Grasso.  Chairman  and 
Chief  Executive  Officer,  New  York  Stock  Exchange, 
Inc.  ("NYSE"),  dated  November  22, 1996,  and  to 
Richard  G.  Ketchum,  Chief  Operating  Officer, 
National  Association  of  Securities  Dealers,  Inc., 
dated  January  3, 1997  (collectively  "Interpretation 
Letters"). 

•15U.S.C7ef(b)(5). 


arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statraients 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fium  the 
public  in  accordance  with  the 
provisions  of  5  U.S,C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-BSE-98-05 
and  ^ould  be  submitted  by  September 
30, 1998. 

IV.  Cemmission's  Findings  and  Order 
Granting  Accelerated  Aj^roval  of  the 
Proposed  Role  Change 

The  Commission  believes  that  the 
Exchange's  proposal  to  adopt  a  limit 
order  display  rule  is  consistent  with  the 
policies  behind  the  Commission's  own 
Limit  Order  Display  Rule.*"  The 
Commission  recognizes  that  the 
Exchange's  proposal  is  substantially 
similar  to  the  Commission's  own  limit 
Order  Display  Rule.  The  Commission 
also  recognizes  that  the  Exchange's 
proposal  simimarizes  and  incorporates 
interpretations  of  the  Limit  Order 
Display  Rule  issued  by  the  Commission 
staff.**  The  Commission  notes,  however, 
that  the  Exchange's  interpretations  are 
merely  simunaries  of  guidance  issued  by 
the  Commission  staff  and  that  reference 
should  be  made  to  the  Commission's 
release  adopting  the  Limit  Order 
Display  Rule  *2  and  the  Interpretation 
Letters  for  full  interpretive  guidance  on 
the  Commission's  limit  Order  Display 
Rule.  For  instance,  to  understand  fiiUy 
the  exceptions  to  the  Limit  Order 
Display  Rule  regarding  "marker"  orders, 
which  are  discussed  in  the  Exchange's 
Interpretations  (iii)  and  (iv),  you  must 
reference  the  Interpretation  Letter  to  the 
NYSE." 

With  respect  to  the  foregoing,  the  staff 
has  opined  that  an  exchange  specialist 


'"See  Securities  Exchange  Act  Release  No. 
37619A  (September  6, 1996),  61  FR  48290 
(September  12. 1996). 

"  See  Interpretation  Letters,  supn  note  8. 

"See  Release  No.  37619A,  supn  note  10. 

"  See  Letter  to  Richard  Grasso,  supra  note  8. 
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may  route  its  own  order,  rather  than  a 
customer  order,  to  another  market  if  the 
specialist's  own  order  fully  reflects  the 
terms  of  the  customer  limit  order,  the 
order  is  displayed  (or  executed)  by  the 
other  market,  consistent  with  the  Limit 
Order  Display  Rule,  and  any  execution. 
in  whole  or  in  part,  is  passed  on  to  the 
customer  limit  order.  An  exchange 
specialist  order  for  less  than  the  full  size 
of  the  customer  limit  order  would  not  be 
deemed  to  reflect  the  terms  of  the 
customer  limit  order.  As  a  result, 
sending  such  an  order  to  another  market 
or  market  maker  for  display  would  not 
satisfy  the  Limit  Order  Display  Rule. 
Using  a  market  order  not  for  the  full  size 
of  the  customer  limit  order  would  be 
permissible,  however,  if  the  customer 
had  authorized  the  exchange  specialist 
to  use  discretion  in  determining 
whether  to  display  the  order,  or  had 
requested  that  only  the  number  of 
shares  represented  by  the  market  order 
be  displayed,  consistent  with  the 
exception  contained  in  the  Limit  Order 
Display  Rule  for  customer  consent.** 

In  addition  to  summarizing  and 
incorporating  interpretive  guidance 
issued  by  the  Commission  staff,  the 
Exchange  also  has  interpreted  the 
Commission  Limit  Order  Display  Rule 
as  exempting  Exchange  solely  listed 
issues.*'  While  the  Commission  has 
never  explicitly  recognized  this 
exemption  from  the  Limited  Order 
Display  Rule,  the  Commission  believes 
that,  under  the  current  circumstances, 
this  interpretation  is  reasonable.  The 
Commission  notes  that  any 
interpretative  guidance  issued  by  the 
Commission  staff  is  subject  to 
modification  at  any  time  if  the 
Commission  or  its  staff  determines  that 
such  action  is  necessary  or  appropriate. 
The  Commission  emphasizes  that  the 
Exchange  specialists  must  comply  with 
the  Commission's  rules  and 
interpretations,  notwithstanding  the 
incorporation  of  prior  Commission  staff 
guidance  in  the  Exchange's  rule. 

The  Commission  believes  that  the 
Exchange's  proposal  is  consistent  with 
Section  6  of  the  Act.*«  Specifically,  the 
Ck>mmission  believes  the  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act,*'  which  requires  an  exchange  to 
have  rules  designed  to  prevent 


<<  See  Latter  to  Richard  Grasso,  supra  note  8  and 
rule  llAcl-*(c)(2)  under  the  Act. 

"The  Exchange  reasoned  that  because  the  BSE 
solely  listed  issues  are  not  reported  pursuant  to  an 
effective  transaction  reporting  plan,  they  are  not 
reported  securities  as  defined  in  Rule  llAd- 
l(a)(20)  under  the  Act. 

>*In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C  78f. 

"15U.S.C7ellbK5). 


fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  In  particular,  the 
Commission  believes  that  by 
incorporating  the  Commission's  Limit 
Order  Display  Rule  and  the  Commission 
staffs  interpretive  guidance  regarding 
that  rule  into  the  Exchange's  own  rule 
the  proposal  should  facilitate 
compliance  with  the  Limit  Order 
Display  Rule  by  Exchange  members  by 
raising  member  awareness  of  the 
Commission  rule  and  how  the  rule 
applies  to  Exchange  members. 

The  Exchange  has  requested  that  the 
Commission  approve  the  proposal  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  the  proposal  in 
the  Federal  Register.  Because  the 
Commission  believes  the  proposal 
clarifies  and  restates  Commission 
requirements  that  already  apply  to  all 
Exchange  members  and  may  facilitate 
compliance  by  making  the  rules  and 
guidance  more  accessible  to  Exchange 
members,  the  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  (SR-BSE-9&-05)  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*«  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  98-24095  Filed  9-6-98;  8:45  am] 
anxmo  code  wi»-oi-m 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-40383;  File  Na  SR-CBOE- 
9»-36] 

Self-Regulatory  Organization;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc.  Relating 
to  Exchange  Fees 

August  31, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  *  thereunder. 


»«15U.S.C78»(b)(2). 
••17  CFR  20O.3O-3(aKl2). 
1 15  U.S.C.  78$(b)(l). 
>17CFR240.19b-«. 


notice  is  hereby  given  that  on  August 
19. 1998,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  oi 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  make 
changes  to  its  fee  schedule  relating  to 
the  Manual  Book  Entry  fee  and  satellite 
television  fees. 

n.  Self-Regulatory  Oiganizati<m's 
SUtement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Chganization  's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  (i)  to  rescind,  as  of  July  1, 
1998,  the  Manual  Book  Entry  fee,  and 
(ii)  to  impose  a  monthly  maintenance 
fee  and  installation  fee  for  satellite 
television.  These  fee  changes  are  being 
implemented  by  the  Exchange  puj^uant 
to  CBOE  Rule  2.22. 

The  Exchange  proposes  to  rescind,  as 
of  July  1, 1998,  the  Manual  Book  Entry 
fiee,  which  initially  was  proposed  in  SR- 
CBOE-98-31,  effective  July  1, 1998.  The 
Exchange  now  proposes  to  rescind  the 
fee  because  there  would  have  to  be 
substantial  systems  enhancements  in 
order  to  implement  the  fee,  which 
would  take  much  longer  than  ex]}ected, 
and  the  costs  to  Exchange  and  member 
firm  staff  would  be  significant  compared 
to  the  expected  revenue  from  the  fee.  As 
a  result  of  this  rescission,  no  members 
will  be  charged  this  fee,  including  any 
fee  that  would  otherwise  have  been 
billed  at  the  end  of  July  for  July 
activities. 

The  Exchange  proposes  to  add  two 
new  fees  relating  to  satellite  television. 
The  Exchange  recently  has  approved  the 
installation  of  satellite  television  in 
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booths  for  members  who  desire  this 
service.  The  Exchange  proposes  to 
impose  a  one  time  satellite  television 
installation  fee  of  $500,  and  a  monthly 
maintenance  fee  of  $35. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act ' 
in  general,  and  further  the  objectives  of 
Section  6(b)(4)  of  the  Act*  in  particular, 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  changes  among  CBOE 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
busden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others. 

The  CBOE  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act  *  and 
subparagraph  (e)(2)  of  Rule  19b-4 
thereunder.*  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.' 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-98-36  and  should  be 
submitted  by  September  30, 1998. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  98-24096  Filed  9-8-98;  8:45  am] 
BOIMQ  COOC  SMO-Ot-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40384;  File  No.  SR-CHX- 
9a-12] 

Satf-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  ttie  Proposed 
Rule  Change  by  the  Chicago  Stock 
Exchange,  Inc.  Relating  to  Joint  Back 
Office  Arrangements 

August  31, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1 934 
("Act").*  notice  is  hereby  given  that  on 
May  28, 1998.  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  in  below,  which  Items 
have  been  prepared  by  the  CHX.^  The 
Commission  is  publishing  this  notice  to 
soUdt  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend 
Interpretation  .01  to  CHX  Article  VI, 
Rule  3,  "Training  and  Examination 
Requirements."  and  CHX  Article  X, 


>  15  U.S.C  7B«b). 

♦15U.S.C.  78flb)(4). 

» 15  U.S.C  78»(b)(3)(A)(u). 

•  17  CTR  240.19b-4(e)(2). 

'  In  reviewing  this  proposal,  the  Conunission 
considered  its  impact  on  efiiciency,  competition 
and  capital  formation.  15  U.S.C  78c(f). 


•  17  CFR  20O.3O-3(a)(12). 

>  15  U.S.C  788(b)(1). 

>  On  )uly  16, 1998,  the  CHX  amended  its  proposal 
to  replace  incorrect  references  to  Section  220.11  of 
Regulation  T,  "Credit  by  Brokers  and  Dealers,"  of 
the  Board  of  Governors  of  the  Federal  Reserve 
System  ("FRB")  with  reference  to  Section  220.7  of 
Regulation  T.  See  Letter  from  David  T.  RusoS,  Foley 
ft  Lardner.  to  Yvonne  Fraticelli,  Attorney,  Division 
of  Market  Regulation  ("Division").  SEC  dated  July 
16, 1998  ("Amendment  Na  1"). 


Rule  3,  "Initial  Margin  Rule."  The  CHX 
also  proposes  to  adopt  new  CHX  Rule 
3A,  "Joint  Back  Office  Participants,"  to  . 
CHX  Article  XI.  "Financial 
Responsibility  and  Reporting 
Requirements."  This  proposal 
establishes  exafnination,  margin,  and 
net  capital  requirements  for  joint  back 
office  ("JBO")  participants  and  clearing 
firms. 

The  text  of  the  proposed  rule  change 
is  attached  as  Exhibit  A. 

n.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  diange  and  discussed  any 
comments  it  received  on  the  proposal. 
Hie  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  CHX  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Orgaiuzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tiie  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Interpretation  .01  to  CHX  Article  VI, 
Rule  3  and  CHX  Article  X.  Rule  3.  and 
to  adopt  new  CHX  Rule  3A  to  CHX 
Article  XI  to  establish  examination, 
margin  and  net  capital  requirements  for 
JBO  participants  and  clearing  firms.  JBO 
arrangements  permit  a  participating 
broker-dealer  to  be  deemed  to  be  self- 
clearing  for  margin  purposes  and 
entitled  to  good  faith  credit. 

In  recent  amendments  to  Regulation 
T.3  the  FRB  placed  its  reliance  on  the 
authority  of  self-regulatory 
organizations  ("SROs")  to  ensure  the 
reasonableness  of  JBO  arrangonents.* 
When  the  provision  permitting  JBO 
arrangements  was  first  adopted,  the  FRB 
assumed  there  would  be  a  reasonable 
relationship  between  the  good  foith 
credit  extended  to  a  JBO  participant  and 
its  ownership  interest  in  the  clearing 
firm.  Consequently,  the  FRB  did  not 
establish  any  explicit  requirement  for 
the  amoimt  of  ownership  each 
participant  should  have  in  the  JBO. ' 
Because  Regulation  T  does  not  provide 
an  ownership  standard,'  however,  good 


1 12  CFR  220.  Regulation  T  is  administered  by  the 
FRB  pursuant  to  Section  7  of  the  Act. 

*  See  FRB  Docket  No.  R-0722  (April  26, 1996).  61 
FR  20386  (May  6, 1996). 

s  According  to  the  CHX,  Section  220.7(c)  of 
Regulation  T  only  requires  that  a  ]BO  clearing  firm 
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£aith  credit  has  been  extended  to 
"owners"  holding  merely  a  nominal 
interest  in  a  clearing  firm. 

In  conjunction  with  other  SROs, 
which  received  input  from 
representatives  of  the  securities 
industry,  the  Exchange  has  established 
standards  for  JBO  participants  and 
clearing  firms."  These  standards  will 
permit  the  extension  of  good  faith  credit 
to  clearing  firm  "owners"  only  when  the 
owners  maintain  meaningful  assets  on 
deposit  with  the  JBO  clearing  firm,  and 
the  clearing  firm  maintains  sufficient 
net  capital  and  risk  control  procedures 
to  carry  such  accounts.  The  Exchange's 
proposal  will  establish  the  following 
leauirements: 

Notification.  The  proposed  rule 
change  will  require  a  member  or 
member  organization  for  which  the 
Exchange  is  the  Designated  Examining 
Authority  ("DEA")  that  wishes  either  to 
carry  a  JBO  account  or  to  be  a  JBO 
participant  ^  to  notify  the  Exchange  in 
writing  of  its  intention. 

Net  capital  requirements.  Proposed 
new  Rule  3A  to  CHX  Article  XI  will 
require  each  JBO  participant  to  be  a 
registered  broker-dealer  subject  to  the 
net  capital  requirements  prescribed  by 
SEC  Rule  15c3-l."  JBO  participants  may 
not  claim  the  net  capital  exemption 
available  to  option  market  makers  imder 
SEC  Rule  15c3-l(b)(l)(i).»  JBO 
participants  will  be  required  to  deposit 
and  maintain  minimum  accoimt  equity 
of  $1,000,000.  with  each  broker-dealer 
where  an  account  of  the  JBO  participant 
is  carried.  JBO  participants  also  will  be 
subject  to  Financial  and  Operational 
Combined  Uniform  Single  Report 
("FOCUS")  filings  and  certified  audits. 
In  addition,  each  JBO  participant  must 
meet  and  maintain  the  ownership 
standards  established  by  the  JBO  . 
clearing  member. 

To  ensure  that  adequate  procedures 
exist  for  complying  with  these 
requirements, -JBO  participants  will  be 
required  to  designate  one  registered 


be  "a  clearing  and  servicing  broker  or  dealer  owned 
jointly  or  individually  by  other  (broker .dealers]." 

*The  CHX's  proposal  is  substantially  similar  to 
proposals  filed  with  the  Commission  by  other 
SROs.  See  Securities  Exchange  Act  Release  Nos. 
39418  (December  10.  1997),  62  FR  66154  (December 
17. 1997)  (notice  of  filing  of  File  No.  SR-CBOE-97- 
58);  39419  (December  10, 1997).  62  FR  66169   . 
(December  17, 1997)  (notice  of  filing  of  File  No.  SR- 
PHLX-97-56);  39497  (December  29.  1997).  63  FR 
899  (January  7, 1998)  (notice  of  filing  of  File  No. 
SR-NYSE-97-28);  and  39680  (February  18, 1998), 
63  FR  9622  (February  25. 1998)  (notice  of  filing  of 
File  No.  SR-PCX-97-49). 

'The  proposal  defines  a  JBO  participant  as  a 
member  or  member  organization  fw  which  the  CHX 
.is  the  DEA  that  maintains  a  JBO  arrangement  with 
a  carrying  broker-dealer. 

•17CFR240.15C3-1. 

•  17  CFR  240.15c3-l(b)(i). 


person  associated  with  the  member  or 
member  organization  as  a  financial  and 
operations  principal.  That  person  must 
successfully  complete  the  Series  27 
Financial  and  Operations  Principal 
Examination  ("Series  27  Examination") 
administered  by  the  National 
Association  of  Securities  Dealers.  JBO 
participants  must  file  a  Form  U-4 
(Uniform  Application  for  Securities 
Industry  Registration  or  Transfer)  for  the 
financial  and  operations  principal  and 
list  such  person  as  a  "control  person" 
on  Schedule  A  of  its  Form  BD  (Uniform 
Application  for  Broker-Dealer 
Regstration). 

The  financial  and  operations 
principal  will  have  to  register  to  take  the 
Series  27  Examination  within  30  days  of 
the  Exchange's  publication  of  the  order 
approving  this  requirement  in  a  Notice 
to  Members  and  promptly  notify  the 
Exchange  that  they  have  so  registered. 
They  will  have  six  months  from  the  date 
of  the  Notice  of  Members  in  which  to 
pass  the  Series  27  Examination.  A 
financial  and  operationss  principal  who 
(i)  does  not  file  such  registration  within 
the  time  frame  specified  above,  (ii)  does 
not  notify  the  Exchange  of  such 
registration,  or  (iii)  fails  to  successfully 
complete  the  Series  27  Examination 
within  the  time  frame  specified  above 
will  not  be  allowed  to  serve  as  a 
financial  or  operations  principal  for  JBO 
participant  until  he  or  she  successfully 
completed  the  Series  27  Examination. 
Further,  a  JBO  participant  that  has 
designated  a  financial  and  operation 
principal  that  has  not  met  the 
requirement  listed  above  concerning  the 
Series  27  Examination  will  not  be 
allowed  to  participate  in  JBO 
arrangements  until  is  has  a  financial  and 
operations  principal  that  has 
successfully  completed  the  Series  27 
Examination. 

In  addition,  the  proposed  rule  change 
will  require  a  member  or  member 
organization  for  which  the  Exchange  is 
the  DEA  that  wishes  to  carry  the 
accoimts  of  JBO  participants  to  comply 
with  additional  net  capital  requirements 
prescribed  by  the  Exchange.  Such  a 
member  must  maintain  either  (i) 
Tentative  net  capital  of  $25  million:  *° 
or  (ii)  net  capital  of  $10  million,  if  the 
member's  primary  business  is  the 
clearance  of  option  market  maker 
accounts.  ^^  A  member  carrying  the 


accoimts  of  JBO  participants  will  be 
deemed  to  conduct  a  primary  options 
market  maker  business  if  at  least  60%  of 
the  gross  haircuts  calculated  for  all 
options  market  maker  and  accoimts  of 
JBO  participants  in  aggregate  is 
attributable  to  options  market  maker 
transactions.  A  member  carrying  the 
accounts  of  JBO  participants  and 
conducting  a  primary  options  market 
maker  business  must  include  the  gross 
deductions  calculated  for  all  accounts  of 
JBO  participants  in  its  ratio  of  gross 
options  market  maker  deductions  to 
adjusted  net  capital. 

Future,  each  member  carrying  the 
accounts  of  JBO  participants  shall  adjust 
its  net  worth  daily  by  deducting  any 
deficiency  between  a  JBO  participant's 
account  equity  and  the  proprietary 
haircut  calculated  pursuant  to  SEC  Rule 
15c3-l  for  the  positions  maintained  in 
the  JBO  account.  As  previously 
referenced,  each  member  carrying  the 
accounts  of  JBO  participants  must 
require  and  maintain  equity  of 
$1,000,000  for  each  JBO  participant.  The 
member  carrying  the  accounts  of  JBO 
participants  must  issue  a  margin  call  if 
the  JBO  participant's  accoimt  equity 
falls  below  the  $1,000,000  threshold. 
Finally,  each  member  carrying  the 
accounts  of  JBO  participants  must 
establish  and  maintain  written 
ownership  standards  for  JBO  accounts. 
The  member  carrying  the  accoimts  of 
JBO  participants  also  must  develop  risk 
analysis  standards  for  assessing  the 
amount  of  credit  extended  to  JBO 
participants,  which  shall  be  made 
available  to  the  Exchange  upon  request. 

Margin  requirements.  The  Exchange 
proposes  to  revise  CHX  Article  X,  Rule 
3  to  permit  a  member  organization  to 
carry  the  accounts  of  JBO  participants 
on  a  good  faith  margin  basis.  The  JBO 
accounts  must  comply  with  the 
requirements  established  in  Regulation 
T  Section  220.7  and  CHX  Article  XI. 
Rule  3A.  JBO  participants  must 
maintain  equity  of  not  less  than 
$1,000,000  in  their  accounts.  If  the 
equity  Calb  below  $1.000.0000.  then  the 
carrying  member  must  make  a  call  for 
additional  funds  or  securities  and  the 
JBO  participant  must  make  a  deposit  in 
an  amount  sufficient  to  eliminate  the 
deficiency  within  five  business  days. 

Phase-fn  of  $1,000,000  equity 
requirement.  To  ease  the  burden  on 
existing  JBO  participants.^^  the 


'""Tentative  net  capital"  refers  to  a  member's  net 
capital  before  the  application  of  haircuts  and  undue 
concentration  deductions. 

><  Currently,  the  CHX  does  not  act  as  the  DEA  tat 
any  member  whose  primary  business  is  the 
clearance  of  option  market  maker  accounts. 
However,  the  Exchange  proposes  to  adopt  this 
provision  so  that  the  CHX  will  have  a  rule  in  place 
if,  in  the  future,  the  CHX  becomes  the  DEA  for  a 


member  whose  primary  business  is  the  clearance  of 
option  market  maker  accounts.  Telephone 
conversation  between  David  T.  RusofT,  Foley  and 
Lardner,  and  Yvonne  Fraticelli,  Attorney,  Division, 
Commission,  on  July  21, 1998. 

"For  purposes  of  the  proposal,  existing  JBO 
participants  are  CHX  members  or  member 

Continued 


48288  Federal  Register /Vol.  63,  No.  174 /Wednesday.  September  9,  1998 /Notices 


Exchange  proposes  to  give  existing  JBO 
participants  six  months  from  the  date  of 
the  Exchange's  publication  in  a  Notice 
to  members  of  information  contained  in 
the  order  approving  the  requirement  in 
which  to  comply  with  the  $1,000,000 
requirement.  Existing  JBO  participants 
who  fail  to  comply  with  the  equity 
requirement  within  the  time  frame 
specified  above  will  not  be  allowed  to 
continue  the  JBO  arrangement  until  they 
have  complied  with  this  requirement. 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act,  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act. 
in  particular,  in  that  it  is  designed  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  to  protect  investors  and  the 
public  interest.  In  addition,  the  CHX 
believes  that  the  proposed  rule  change 
is  designed  to  ensure  the  reasonableness 
of  JBO  arrangements  in  accordance  with 
the  FRB's  directive  in  its  recent 
amendments  to  Regulation  T. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CHX  believes  that  no  burden  will 
be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or. 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will  by  order  approve  such  proposed 
rule  change,  or  institute  proceedings  to 
determine  whether  the  proposed  rule 
change  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views,  and 


organizations  that  are  part  of  a  JBO  arrangeraent 
approved  by  the  CHX  as  of  the  date  of  the  filing  of 
the  current  proposal  with  the  SEC.  According  to  the 
CHX.  there  were  15  existing  JBO  arrangements  as 
of  the  date  of  the  filing  of  the  CHX's  proposal. 
Conversation  between  David  T.  Rusoff,  Foley  k 
Lardner.  and  Yvonne  Fratecelli.  Attorney,  Division, 
Commission,  on  July  20, 1998. 


arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
PersMis  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-98-12  and  should  be 
submitted  by  September  30. 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

Exhibit  A 

Additions  are  italicized. 

Article  VI 

Restrictions  and  Requirements 

Training  and  Examination  Requirements 

Rule  3.  No  change  in  text. 
Interpretations  and  Policies: 
.01  (a)-(b).  No  change  in  text. 

(3)  Joint  Back  Office  Participants 

All  registered  persons  associated  with 
Joint  Back  Office  ("JBO")  Participants 
(as  defined  in  Article  XI,  Rule  3A, 
section  (a))  designated  as  financial  and 
operations  principals  must  successfully 
complete  the  Financial  and  Operations 
Principal  Examination,  Series  27. 

Article  X 

Margins 

Initial  hrtargin  Rule 

Rule  3.(aHb)  No  change  in  text. 

Exceptions  to  Rule 

(c)(l)-(6)  No  change  in  text. 

(7)  Joint  Back  Office  Participant 
Accounts — A  member  or  member 
organization  may  cany  the  accounts  of 
joint  back  office  ("JBO")  participants 
upon  a  margin  basis  which  is 
satisfactory  to  both  parties,  provided  the 


"  17  CFR  2O0.30-3(a)(12). 


requirements  of  Regulation  T  Section 
220.7  (or  any  successor  thereto)  and 
Article  XI,  Rule  3 A  are  adhered  to. 

•  Interpretations  and  Policies: 

.01  Under  the  provisions  of 
Regulation  T  Section  220.7  a  clearing 
broker  may  extend  good  faith  financing 
to  an  owner  of  the  clearing  broker  under 
certain  conditions.  Such  financing  is 
typically  provided  under  what  is  termed 
a  joint  back  office  arrangement. 

(d)  No  change  in  text. 

Article  XI 

Financial  Responsibility  and  Reporting 
Requirements 

Joint  Back  Office  Participants 

RULE  3 A.  An  arrangement  may  be 
established  between  two  or  more 
registered  broker-dealers  pursuant  to 
Regulation  T  Section  220.7  to  form  a 
joint  back  office  ("JBO")  arrangement 
for  carrying  and  clearing  or  carrying 
accounts  cf  participating  broker-dealets. 
Members  and  member  organizations  for 
which  the  Exchange  is  the  Designated 
Examining  Authority  ("DEA")  shall 
provide  written  notification  to  the 
Exchange  prior  to  becoming  a  JBO 
Participant  (as  defined  below)  and  prior 
to  carrying  a  JBO  account. 

(a)  Requirements  for  Joint  Back  Office 
Participants.  In  addition  to  complying 
with  the  requirements  of  Rule  3  of  this 
Article  XI,  a  member  or  member 
organization  for  which  the  Exchange  is 
the  DEA  that  maintains  a  joint  back 
office  ("JBO")  arrangement  (a  "JBO 
Participant")  with  a  carrying  broker- 
dealer  subject  to  the  requirements  of 
Regulation  T  Section  220. 7  (or  any 
successor  thereto)  of  the  Federal  Reserve 
System  shall: 

1.  Be  registered  as  a  broker-dealer 
pursuant  to  Section  15  of  the  Securities 
Exchange  Act  of  1934; 

2.  Be  subject  to  the  capital 
requirements  prescribed  by  Rule  15c3-l 
therein,  and  shall  not  be  eligible  to 
operate  under  the  provisions  of  SEC 
Rule  15c3-l(b)(i)[sicJ: 

3.  Meet  and  maintain  a  minimum 
account  equity  requirement  of 
$1,000,000  with  each  broker-dealer 
where  an  account  of  the  JBO  Participant 
is  carried.  If  equity  decreases  below 
$1,000,000  the  JBO  Participant  shall 
deposit  an  amount  sufficient  to 
eliminate  this  deficiency  within  five 
business  days; 

4.  Meet  and  maintain  Ae  ownership 
standards  established  by  the  carrying 
broker-dealer;  and 

5.  Designate  one  registered  person 
associated  with  such  member  as  a 
financial  and  operations  principal, 
whose  responsibilities  shall  include: 
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(A)  final  approval  and  responsibility 
for  the  accuracy  of  financial  reports 
submitted  to  any  duly  established 
securities  industry  regulatory  body; 

(B)  final  preparation  of  such  reports; 

(C)  Supervision  of  individuals  who 
assist  in  the  preparation  of  such  reports; 

(D)  supervision  of  and  responsibility 
for  individuals  who  are  involved  in  the 
actual  maintenance  of  the  member's 
books  and  records  from  which  such 
reports  are  derived; 

(E)  supervision  and/or  performance  of 
the  member's  responsibilities  under  all 
Exchange  or  SEC  financial 
responsibility  rules:  and 

(F)  overall  supervision  of  and 
responsibility  for  the  individuals  who 
are  involved  in  the  administration  and 
maintenance  of  the  member's  back 
office  operations. 

Such  person  shall  successfully 
complete  the  Series  27  Financial  and 
Operations  Principal  Examination. 

(b)  Requirements  for  Members  or 
Member  Organizations  Carrying  the 
Accounts  of  JBO  Participants.  A  member 
or  member  organization  that  carries  the 
accounts  of  JBO  Participants  shall: 

1.  Maintairi(i)  tentative  net  capital  of 
not  less  than  $25  million  as  computed 
pursuant  to  SEC  Rule  15c3-l  or  (ii)  net 
capital  of  not  less  than  $10  million  as 
computed  pursuant  to  SEC  Rule  15c3- 
1,  provided  that  such  member  or 
member  organization  has  as  its  primary 
business  the  clearance  of  options 
market  maker  accounts  and  provided 
that  at  least  60%  of  the  sum  of  gross 
haircuts  calculated  for  all  options 
market  maker  accounts  and  accounts  of 
JBO  Participants,  without  regard  to 
related  account  equity  or  clearing  firm 
net  capital  charges,  is  attributable  to 
options  market  maker  transactions.  Any 
member  or  member  organization 
operating  pursuant  to  subsection  (ii)  of 
this  paragraph  must  include  the  g^ss 
deductions  calculated  for  all  accounts 
of  JBO  Participants  in  such  member's  or 
member  organization's  ratio  of  gross 
options  market  maker  deductions  to 
adjust  net  capital  in  accordance  with 
the  provisions  of  SEC  Rule  15c3-l; 

2.  Require  and  maintain  equity  of 
$1,000,000  for  each  JBO  Participant.  If 
equity  decreases  below  $1,000,000  the 
member  or  member  organization 
carrying  the  JBO  Participant's  account 
shall  issue  a  call  for  additional  funds  or 
securities  which  shall  be  obtained 
within  five  business  days; 

3.  Adjust  its  net  worth  daily  by 
deducting  any  deficiency  between  a  JBO 
Participant's  account  equity  and  the 
proprietary  haircut  calculated  pursuant 
to  SEC  Rule  15c3-l  for  the  positions 
maintained  in  such  account; 


4.  Establish  and  maintain  written 
ownership  standards  for  accounts  of 
JBO  Participants;  and 

5.  Develop  risk  analysis  standards  for 
assessing  the  amount  of  credit  extended 
to  JBO  Participants  which  shall  be  made 
available  to  the  Exchange  upon  request. 

•  Interpretations  andPoucies: 
.01  JBO  Participants  shall  not  be 
considered  self-clearing  for  any  purpose 
other  titan  the  extension  of  credit  under 
Article  X,  Rule  3  or  under  the 
comparable  rules  of  another  self 
regulatory  organization. 

[PR  Doc.  98-24092  Filed  &-8-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoase  Na  34-4038S;  Hie  No.  SR-NYSE- 
9S-20] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Ctiange  Relating  to  an  Interpretatkm  of 
Arttele  IV,  Sectton  14  of  ttie  Exchange 
ConstltutkHi 

August  31, 1998. 
I.  Introduction 

On  July  10, 1998.  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  *  and  Rule  19b-4  thereunder.*  a 
proposed  rule  change  to  interpret 
Article  IV,  Section  14  of  the  Exchange 
Constitution  to  provide  that  decisions  of 
the  Director  of  Arbitration  regarding 
jiuisdiction  and  hearing  situs  are  not 
subject  to  review  by  the  Exchange's 
Board  of  Directors  ("Board"). 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
40229  (July  17. 1998).  63  FR  40150  (July 
27. 1998).  No  comments  were  received 
on  the  proposal.  This  order  approves  the 
proposed  rule  change. 

Description 

The  Exchange  proposes  to  interpret 
Article  IV,  Section  14  of  the  Exchange 
Constitution  so  that  decisions  of  the 
Director  of  Arbitration  on  issbes  of 
jurisdiction  and  hearings  situs  are  not 
subject  to  review  by  the  Exchange's 
Boaid  at  the  request  of  a  member, 
member  organization,  allied  member  or 
approved  person.  Article  IV,  Section  14 


of  the  Exchange  Constitution  provides 
that  where  the  Board  has  delegated  its 
powers  to  an  officer  or  employee,  "a 
member,  member  organization,  allied 
member  or  approved  person  affected  by 
a  decision  of  any  officer  or  employee 
.*.*.  may  require  a  review  by  the  Board 
of  such  decision."  ^  No  explicit 
exception  is  made  for  actions  taken  by 
the  Director  of  Arbitration.  Article  IV, 
Section  13  also  provides  the  Board  vnth 
authority  to  interpret  the  Constitution. 

Article  XI,  Section  1  of  the  &cchange 
Constitution  and  Exchange  Rule  600 
establish  the  jurisdiction  of  the 
Exchange's  arbitration  forum.'*  The 
Director  of  Arbitration  is  "charged  with 
the  duty  of  performing  all  ministerial 
duties  in  connection  with  matters 
submitted  for  arbitration."  ^  Tliese 
duties  include  making  the  initial 
decisions  regarding  jurisdiction  and 
hearing  situs.^  When  a  claim  is 
submitted  for  arbitration  at  the 
Exchange,  the  Director  of  Arbitration 
determines  whether  the  claim  submitted 
falls  within  the  parameters  of  the 
Exchange's  jurisdiction.  Exchange  Rule 
613  deals  with  the  situs  of  a  hearing  and 
provides  that  "[t]he  time  and  place  for 
the  initial  hearing  shall  be  determined 
by  the  Director  of  Arbitration  and  each 
hearing  thereafter  by  the  arbitrators." 

The  Exchange  believes  that  Exchange 
Rule  621  and  applicable  law  provide  for 
the  review  of  the  Director's  decisions  by 
arbitrators  or  the  courts.  Under 
Exchange  Rule  621,  arbitrators  are 
empowered  to  interpret  and  determine 
the  applicability  of  all  provisions  of  the 
Arbitration  Rules;  thereby  the  Exchange 
believes  arbitrators  can  overturn 
decisions  of  the  Director  of  Arbitration 
regarding  situs  of  the  first  hearing.  In 


>  15  U.S.C  78s(bMl). 
>17CFR240.19b-4. 


^The  NYSE  notes  that  in  the  past,  members  have 
requested,  and  the  Board  has  granted,  review  of  the 
Director  of  Arbitration's  decisions  on  jurisdiction 
and  hearing  situs. 

*  "Any  controversy  between  parties  who  are 
members,  allied  members  or  member  organizations 
and  any  controversy  between  a  member,  allied 
member  or  member  organization  and  any  other 
person  arising  out  of  the  business  of  such  member, 
allied  member  or  member  organization,  or  the 
dissolution  of  a  member  organization,  shall  at  the 
instance  of  any  such  party,  tie  submitted  for 
arbitration  in  accordance  with  the  provisions  of  this 
Constitution  and  such  rules  as  the  Board  may  from 
time  to  time  adopt"  (Article  XL  Sec.  1). 

"All  dispute,  claim  or  controversy  between  a 
customer  or  non-member  and  a  member,  allied 
member,  member  organization  and/or  associated 
person  arising  in  connection  with  the  business  of 
such  member,  allied  member,  member  organization 
and/or  associated  person  in  connection  with  his 
activities  as  an  associated  person  shall  be  arbitrated 
under  the  Constitution  and  Rules  of  the  New  York 
Stock  Exchange,  Inc.  as  provided  by  any  duly 
executed  and  enforceable  written  agreement  or 
upon  the  demand  of  the  customer  or  non-member." 
Exchange  Rule  600. 

s  Exchange  Rule  635. 

■Exchange  Rules  600  and  613. 
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addition,  the  NYSE  states  that  decisions 
of  the  Director  of  Arbitration  regarding 
jurisdiction  are  subject  to  review  by  the 
courts/  The  Exchange  also  notes  that 
interlocutory  procedural  decisions  are 
rarely  appealable  in  judicial  and  arbitral 
processes,  but  instead  are  reserved  for 
consideration  as  part  of  any  overall 
review  of  the  lowest  court's  or 
arbitrator's  decision. ^  The  Exchange 
notes  that  any  review  by  the  Board  of 
staff  action  is  in  the  nature  of  an 
interlocutory  appeal,  which  the 
arbitrators  and  the  coiuls  may 
subsequently  review.  All  this  may  result 
in  an  unnecessary  delay  in  the  final 
resolution  of  an  arbitration  claim. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  60)).^ 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)  of  the  Act  i°  in  that  it 
promotes  just  and  equitable  principles 
of  trade  by  providing  members,  member 
organizations  and  the  public  with  a  fair 
and  impartial  forum  for  the  resolution  of 
their  disputes.** 

The  Commission  believes  that  the 
proposed  rule  change  provides  for 
adequate  review  by  arbitrators  or  by  the 
coiuts  of  the  Director's  decision  as  to 
whether  a  claim  submitted  to  arbitration 
falls  within  the  Exchange's  jurisdiction, 
or  as  to  the  hearing  situs  of  the 
arbitration;  therefore,  review  by  the 
Board  is  not  necessary.  The  Commission 
believes  it  is  reasonable  for  arbitrators  to 
review  the  Director's  decision  as  to  the 
hearing  situs,  under  their  authority  to 
interpret  and  determine  the 
applicability  of  the  arbitration  niles.*^ 
In  addition,  the  Conunission  notes  that 
decisions  as  to  jurisdiction  are  subject  to 
review  by  the  courts.  The  Conunission 
also  notes  that  the  proposed  rule  change 
allows  for  a  more  efficient  arbitration 
process.*  3 


'  See  Spear,  Leeds  »  Kellogg  v.  Central  Life 
Assurance  Co..  85  F.3d  21  (2d  Cir.  1996). 

■This  reservation  occurs  in  part  because 
interlocutory  appeals  are  frequently  employed  by 
parties  simply  to  gain  tactical  advantage  in  the 
dispute.  In  addition,  a  substantive  resolution  of  the 
conflict  will  often  moot  the  procedural  issues. 

•15U.S.C.  78f(b). 

"15U.S.C.  78«(b)(5). 

"  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"See Exchange  Rule  621. 

>^The  Commission  also  notes  that  the  Board  has 
the  authority  to  interpret  the  Constitution. 


IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,**  that  the 
proposed  rule  change  (SR-NYSE-98- 
20)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  98-24094  Filed  9-8-98;  8:45  am] 
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DEPARTMENT  OF  STATE 

Advisory  Committee  on  Religious 
Freedom  Abroad;  Public  Meeting 
Notice  2892 

The  Department  of  State  annotinces  a 
meeting  of  the  Secretary  of  State's 
Advisory  Committee  on  Religious 
Freedom  Abroad  (AC)  on  Tuesday, 
September  15, 1998  from  12:00  to  5:00 
p.m.  in  Room  1105  at  the  U.S. 
Department  of  State,  2201  C  Street,  NW., 
Washington,  DC.  We  regret  the  short 
time  fr^e  on  this  notice.  This  was 
imavoidable  and  due  to  last  minute 
scheduling  difficulties.  The  agenda  for 
the  AC  meeting  will  include: 
12:00 — Update  on  activities  by  Advisory 
Committee  members  to  advocate 
religious  freedom  and  the  work  of 
the  AC  Teams  over  the  past  few 
months. 
12:45 — Introduction  of  and  Discussion 
with  Robert  Seiple,  the  new  Special 
Representative  of  the  Secretary  of 
State  for  International  Religious 
Freedom. 
1:30 — Panel  Presentation  and 
Discussion:  The  Theological 
Principles  for  Tolerance, 
Forgiveness,  Reconciliation,  and 
Respect  for  Human  Rights. 
3:30 — ^Presentations  and  Comments 

fix)m  Members  of  the  Public. 
4:30 — Closing  Remarks. 
5:00 — Adjournment. 

The  meeting  is  open  to  the  public  up 
to  the  seating  capacity  of  the  rooms. 
Admittance  to  the  State  Department 
building  is  only  by  means  of  a  pre- 
arranged clearance  list,  in  accordance 
with  routine  security  purposes.  In  order 
to  be  placed  on  the  pre-clearance  list, 
please  provide  your  name,  title,  office  or 
organization,  social  security  number, 
date  of  birth,  and  citizenship  to  Ms.  Kim 
Mallory  by  fax  at  (202)  647-9519  or  by 
telephone  at  (202)  647-1422.  All 
attendees  must  use  the  "C"  Street 
entrance.  One  of  the  following  valid  ID's 


•♦  15  U.S.C.  788(b)(2). 

» 17  CFR  20O.3O-3(a)(l2). 


will  be  required  for  admittance:  U.S. 
driver's  license  with  photo,  a  passport, 
or  a  U.S.  Government  agency  ID. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Alexandra  Arriaga,  Executive  Secretary 
of  the  Advisory  Committee  by  fax  at 
(202)  647-9519  or  by  telephone  at  (202) 
647-1422. 

Dated:  September  4, 1998. 
Alexandra  Arriaga, 

Executive  Secretary,  Advisory  Committee  on 
Religious  Freedom  Abroad. 
[FR  Doc.  98-24282  Filed  9-8-98;  8:45  am] 
BILLING  COOE  4710-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA;  Joint  RTCA  Special  Committee 
180  and  EUROCAE  Working  Group  46 
Meeting;  Design  Assurance  Guidance 
for  Airtx>me  Electronic  Hardware 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  a  joint  RTCA  Special 
Committee  180  and  EURCXHAE  Working 
Group  46  meeting  to  be  held  September 
22-25, 1998,  starting  at  8:30  a.m.  on 
September  22.  The  meeting  will  be  held 
at  EUROCAE  Headquarters,  17  rue 
Hamelin,  Paris,  France. 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review  and  Approval  of  Meeting 
Agenda;  (3)  Review  and  Approval  of 
Minutes  of  Previous  Joint  Meeting;  (4) 
Leadership  Team  Meeting  Report;  (5) 
Review  Action  Items;  (6)  Review  Issue 
Logs;  (7)  Issue  Team  Status;  (8)  Plenary 
Disposition  of  Document  Comments;  (9) 
New  Items  for  Consensus;  (10)  Special 
Committee  190  Committee  Activity 
Report;  (11)  Other  Business:  (12) 
Establish  Agenda  for  Next  Meeting:  (13) 
Date  and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone):  (202) 
833-9434  (fax);  or  http-7/www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 
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Issued  in  Washington,  DC,  on  September  1. 
1998. 

Janice  L.  Peten, 

Designated  Official. 

(FR  Doc.  98-24133  Filed  9-8-98;  8:45  am] 

BIUJNQ  OOOE  4»ie-1S-M 


public  notice  of  this  meeting  in  less 

than  15  days. 

Janice  L.  Peten, 

Desiffrtated  Official. 

(FR  Doc  98-24134  Filed  9-8-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


Federal  Aviation  Administration 

Certification  Task  Force 

Pursiiant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  Appendix  2).  notice 
is  hereby  given  that  the  next  meeting  of 
the  RTCA.  Inc.,  Certification  Task  Force 
will  be  held  September  10  and  11. 1998, 
starting  at  9:00  a.m.,  at  RTCA,  Inc.,  Suite 
1020, 1140  Connecticut  Avenue,  NW., 
Washington,  DC  20036.  This  Task  Force 
is  reviewing  the  "end-to-end" 
certification  of  advanced  avionics 
systems  and,  keeping  safety  as  a  first 
priority,  developing  recommendations 
for  improving  the  timeliness  and 
reducing  the  cost  of  certification. 

The  meeting  agenda  will  include:  (1) 
Welcome  and  Opening  Remarks;  (2)  A 
Presentation  by  Task  Force  Co-QiiBirs 
Mr.  Tony  Broderick  (former  FAA 
Associate  Administrator  and  now 
consultant  to  Airbus)  and  Mr.  Ed 
Seymour  (General  Aviation 
Manufacturers  Association);  (3) 
Presentations  by  the  leaders  of  the  four 
Task  Force  Working  Groups.  The 
presentations  will  focus  on  tasking, 
progress  to  date  and  ciurent  issues/ 
challenges.  Time  will  be  allocated  to 
questions,  answers  and  general 
discussion. 

Concurrent  working  group  sessions 
will  take  place  at  RTCA.  Inc.,  1140 
Connecticut  Avenue,  NW..  Suite  1020. 
Washington.  DC  20036,  on  the  afternoon 
of  September  10  and  the  morning  of 
September  11.  A  siunmary  plenary 
session  will  commence  at  11:30  a.m., 
September  11. 

Attendance  is  open  to  the  interested 
public  but  limited  to  s]}ace  availability. 
With  approval  of  the  co-chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  RTCA  at 
(202)  833-9339  (phone),  (202)  833-9434 
(fax),  or  email  dclarke@rtca.org  (e-mail). 
Members  of  the  public  may  present  a 
written  statement  at  any  time. 
Exceptional  circumstances,  due  to  an 
unanticipated  delay  in  the  development 
and  administrative  processing  of  the 
agenda  exist  in  this  instance  to  permit 


Federal  Aviation  Administration 

RTCA  Program  IManagamsnt 
Commitlee  (PMC) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463)  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  the  RTCA  Program 
Management  Committee  (PMC)  meeting 
to  be  held  September  28, 1998,  starting 
at  1:00  p.m.  The  meeting  will  be  held 
at  RTCA,  Inc.,  1140  Connecticut 
Avenue,  NW.,  Conference  Rooms  A  and 
B.  Washington  DC  20036. 

The  agenda  will  include:  (1)  Welcome 
and  Introductions;  (2)  Review  and 
approval  of  Summary  of  Previous 
Meeting;  (3)  Consider/ Approve:  a.  Final 
Draft,  Minimum  Aviation  System 
Performance  Standards  for  Local  Area 
Augmentation  System,  RTCA  Paper  No. 
146-98/PMC-018,  prepared  by  SC-159: 
b.  Final  Draft,  Local  Area  Augmentation 
System  Inter&ce  Control  Document. 
RTCA  Paper  No.  147-98/PMC-019. 
prepared  by  SC-159:  c.  Final  Draft.  DO- 
200A,  Standards  for  Processing 
Aeronautical  Data,  RTCA  Paper  No. 
145-98/PMC-017,  prepared  by  SC-181; 

d.  Final  Draft,  Change  1,  DO-215A, 
Guidance  on  Aeronautical  Mobile 
Satellite  Service  (AMSS)  End-to-End 
System  Performance,  RTCA  Paper  No. 
096-98/PMC-Oll,  prepared  by  SC-165; 

e.  Final  Draft  Change  1,  DO-186A, 
Minimtmi  Operational  Performance 
Standard  for  Airborne  Radio 
Communications  Equipment  Operating 
in  the  Frequency  Range  117.975- 
137,000  MHz.  RTCA  Paper  No.  136-98/ 
PMC-015,  prepared  by  SC-172.  (4) 
Action  Item  Review:  a.  Action  Item  98- 
09  for  SC-187,  Mode  S  Airborne  Beacon 
and  Data  Link  Systems;  b.  Action  Item 
98-13  for  SC:-189,  Air  Traffic  Services 
and  Interoperability  Requirements;  c. 
Action  Item  98-15  for  I^C  members; 
(5)  Discussion:  a.  New  Terms  of 
Refiarence  for  SC-192,  National  Airspace 
Review;  b.  Discussion  of  possible  new 
RTCA  activity  to  address  weather 
requirements-turbulence;  (6)  Other 
Business;  (7)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 


statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  Suite  1020,  Washington,  DC, 
20036;  (202)  833-9339  (phone):  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  September  4, 
1998. 

Janice  L.  Peten, 

Designated  Official. 

(FR  Doc  98-24135  Filed  9-8-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

FsdsfBl  RaHroad  Administration 

Amtralc  Reform  Council;  Notice  of 
Masting 

AQBCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTKM:  Notice  of  Amtrak  Reform 
Council  meeting. 

8UIMARY:  As  provided  in  Section  203  of 
the  Amtrak  Reform  and  Accountability 
Act  of  1997,  the  Federal  Railroad 
Administration  (FRA)  gives  notice  of  a 
meeting  of  the  Amtrak  Reform  Council 
("ARC").  The  purpose  of  the  meeting  is 
to  receive  a  briefing  from  the 
Department  of  Transportation's 
Inspector  General  regarding  the 
independent  assessment  of  Amtrak's 
financial  needs  and  to  take  up  such 
other  matters  as  the  Council  or  its 
members  deem  appropriate. 
DATES:  The  ARC  meeting  is  scheduled 
for  1:00  p.m.  to  4:00  p.m.  EST  on 
Thursday,  September  17, 1998. 
AOOnESSa:  The  meeting  will  be  held  in 
Rooms  6332-6336  in  the  NASSIF 
Building,  400  Seventh  Street.  SW. 
Washington.  DC.  The  meeting  is  open  to 
the  public  on  a  first-come,  first-served 
basis  and  is  accessible  to  individuals 
with  disabilities.  Portions  of  the  meeting 
may  be  closed  to  the  public  at  the 
discretion  of  the  Council  if  proprietary 
information  is  to  be  discussed.  Persons 
in  need  of  special  arrangements  should 
contact  the  person  whose  name  is  listed 
below. 

FOR  FURTHER  INFORMATXM  CONTACT: 
Alexander  Chavrid,  Passengers 
Programs  Division,  Office  of  Railroad 
Development,  FRA.  RDV-13,  Mail  Stop 
20,  400  Seventh  Street.  SW, 
Washington,  DC  20590  (mailing  address 
only)  or  by  telephone  at  (202)  493-6380. 
SUPPLEMENTARY  INFORMATION:  The  ARC 
was  created  by  the  Amtrak  Reform  and 
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Accountability  Act  of  1997  (ARAA)  as 
an  independent  commission  to  evaluate 
Amtrak's  performance  and  make 
recommendations  to  Amtrak  for 
achieving  further  cost  containment  and  . 
productivity  improvements,  and 
financial  reforms.  In  addition,  the 
ARAA  requires:  that  the  ARC  monitor 
cost  savings  resulting  from  work  rules 
established  under  new  agreements 
between  Amtrak  and  its  labor  imions; 
that  the  ARC  provide  an  aimual  report 
to  Congress  that  includes  an  assessment 
of  Amtrak's  progress  on  the  resolution 
of  productivity  issues;  and  that  after  two 
years  the  ARC  begin  to  make  findings  on 
whether  Amtrak  can  meet  certain 
financial  goals  and,  if  not,  to  notify  the 
President  and  the  Congress. 

The  ARAA  provides  that  the  ARC 
consist  of  eleven  members,  including 
the  Secretary  of  Transportation  and  ten 
others  nominated  by  the  President  or 
Congressional  leaders.  Each  member  is 
to  serve  a  5  year  term. 


Issued  in  Washington,  DC  on  September  3, 
1998. 

Mark  E.  Yachmetz. 
Chief,  Passenger  Programs  Division. 
(FR  Doc.  98-24165  Filed  9-8-98;  8:45  am] 

MLUNQ  OOOE  4t10-06-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  ExhItHtion  Determination: 
"Sepphoris  Mosaic" 

agency:  United  States  Information 

Agency. 

action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359.  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  Jime 
27. 1985  (50  FR  27393,  July  2, 1985).  I 
hereby  determine  that  the  object 


"Synagogue  Mosaic  fi-om  Sepphoris,"  to 
be  included  in  the  exhibit,  "Sepphoris 
Mosaic."  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  is  of  cultural 
significance.  This  object  is  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  object  at  the 
Cameigie  Musuem  of  Art,  Pittsburgh, 
PA,  firom  on  or  aboiul  September  9. 
1998,  to  on  or  about  December  6, 1998, 
is  in  the  national  interest.  Public  Notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Neila  Sheahan,  Assistant  General 
Counsel.  Office  of  the  General  Coimsel, 
202/619-5030.  and  the  address  is  Room 
700.  U.S.  Information  Agency.  301  4th 
Street,  SW.  Washington,  DC  20547- 
0001^ 

Dated:  September  2, 1998. 
Let  Jin, 

General  Counsel. 

[FR  Doc  98-24106  Filed  &-8-98: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  229, 231,  and  232 
[FRA  Docket  No.  PB-9;  Notice  No.  13] 
RIN2130— AB16 

Brake  System  Safety  Standards  for 
Freight  and  Other  Non-Passenger 
Trains  and  Equipment 

AGENCY:  Federal  Railroad 
Administration  (FRA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  FRA  proposes  revisions  to  the 
regulations  governing  the  power  braking 
systems  and  equipment  used  in  freight 
and  other  non-passenger  railroad  train 
operations.  The  proposed  revisions  are 
designed  to  achieve  safety  by  better 
adapting  the  regulations  to  the  needs  of 
contemporary  railroad  operations  and 
facilitating  the  use  of  advanced 
technologies.  These  proposed  revisions 
are  being  issued  in  order  to  comply  with 
Federal  legislation,  to  respond  to 
petitions  for  rulemaking,  and  to  address 
areas  of  concern  derived  from 
experience  in  the  application  of  existing 
standards  governing  these  operations. 
DATES:  (1)  Written  Comments:  Written 
comments  must  be  received  by  January 
15, 1999.  Comments  received  after  that 
date  will  be  considered  to  the  extent 
possible  without  incurring  additional 
expenses  or  delay. 

(2)  PubUc  Hearings:  FRA  is  planning 
to  conduct  at  least  two  public  hearings 
with  the  first  public  hearing  being  held 
in  Washington  D.C.  and  one  technical 
conference  with  interested  parties  in 
order  to  provide  all  interested  parties 
the  opportimity  to  comment  on  the 
proposed  revisions  contained  in  the 
NPRM.  FRA  wrill  issue  a  separate 
doc\iment  in  the  Federal  Register  in  the 
very  near  future  to  inform  all  interested 
parties  as  to  the  exact  dates  and 
locations  where  the  public  hearings  and 
technical  conference  will  be  held. 
ADDRESSES:  (1)  Written  Comments: 
Address  fomments  to  the  Docket  Clerk. 
Office  of  Chief  Counsel,  RCC-10. 
Federal  Railroad  Administration.  400 
Seventh  Street,  S.W..  Stop  10. 
Washington,  D.C.  20590.  Comments 
should  identify  the  docket  and  notice 
number,  and  five  copies  should  be 
submitted.  Persons  wishing  to  receive 
confiraiation  of  receipt  of  dieir 
comments  should  include  a  self- 
addressed,  stamped  postcard.  The 
Docket  Clerk  will  indicate  on  the 
postcard  the  date  on  which  the 
comments  were  received  and  will  return 


the  card  to  the  addressee.  The  dockets 
are  housed  in  the  Seventh  Floor  of  1120 
Vermont  Avenue,  N.W.,  Washington 
D.C.  Public  dockets  may  be  reviewed 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
holidays. 

(2)  Public  Hearings:  FRA  is  planning 
to  conduct  at  least  two  public  hearings 
v\rith  the  first  public  hearing  being  held 
in  Washington  D.C.  and  one  technical 
conference  with  interested  parties  in 
order  to  provide  all  interested  parties 
the  opportunity  to  comment  on  the 
proposed  revisions  contained  in  the 
NPRM.  FRA  will  issue  a  separate 
docimient  in  the  Federal  Register  in  the 
very  near  future  to  inform  all  interested 
parties  as  to  the  exact  dates  and 
locations  where  the  public  hearings  and 
technical  conference  will  be  held. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Smith,  Deputy  Regional 
Administrator— Region  3,  FRA  Office  of 
Safety.  RRS-14.  400  Seventh  Street. 
S.W..  Stop  25.  Washington.  D.C.  20950 
(telephone  404-562-3800),  or  Thomas 
Herrmann,  Trial  Attorney.  Office  of  the 
Chief  Counsel.  RCC-10. 400  Seventh 
Street,  S.W..  Stop  10.  Washington.  D.C 
20950  (telephone  202-493-6053). 
SUPPLEMENTARY  INFORMATION: 

Background 

In  1992,  Congress  amended  the 
Federal  rail  safety  laws  by  adding 
certain  statutory  mandates  related  to 
power  brake  safety.  See  49  U.S.C.  20141. 
These  amendments  specifically  address 
the  revision  of  the  power  brake 
regulations  by  adding  a  new  subsection 
which  states: 

(r)  POWER  BRAKE  SAFETY.— (1)  The 
Secretary  shall  conduct  a  review  of  the 
Department  of  Transportation's  rules  with 
respect  to  railroad  power  brakes,  and  not 
later  than  December  31, 1993,  shall  revise 
such  rules  based  on  such  safety  data  as  may 
be  presented  during  that  review. 

(2)  In  carrying  out  paragraph  (1).  the 
Secretary  shall,  where  applicable,  prescribe 
standards  regarding  dynamic  brake 
equipment  •  •  • 

Pub.  L.  No.  102-365.  §  7;  codified  at  49 
U.S.C.  20141.  superseding  45  U.S.C. 
431(r). 

In  response  to  the  statutory  mandate, 
the  various  recommendations  and 
petitions  for  rulemaking,  and  due  to  its 
own  determination  that  the  power  brake 
regulations  were  in  need  of  revision. 
FRA  published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  on 
December  31. 1992  (57  FR  62546).  and 
conducted  a  series  of  public  workshops 
in  early  1993.  The  ANPRM  provided 
background  information  and  presented 
questions  on  various  subjects  including: 
the  use  and  design  of  end-of-train  (EOT) 


telemetry  devices;  the  air  flow  method 
of  train  brake  testing;  the  additional 
testing  of  train  air  brakes  during 
extremely  cold  weather;  the  training  of 
employees  to  perform  train  brake  tests 
and  inspections;  computer-assisted 
braking  systems;  the  operation  of 
dynamic  brakes  on  locomotives;  and 
other  miscellaneous  subjects  relating  to 
conventional  brake  systems  as  well  as 
information  regarding  high  speed 
passenger  train  brakes.  The  questions 
presented  in  the  ANPRM  on  the  various 
topics  were  intended  as  fact-finding 
tools  and  were  intended  to  elicit  the 
views  of  those  persons  outside  FRA 
charged  vath  ensuring  compliance  with 
the  power  brake  regulations  on  a  day-to- 
day basis. 

Based  on  the  comments  and 
information  received,  FRA  published  a 
Notice  of  Proposed  Rulemaking  (1994 
NPRM)  regarding  revisions  to  die  power 
brake  regulation.  See  59  FR  47676 
(September  16, 1994).  In  the  1994 
NPRM.  FRA  proposed  a  comprehensive 
revision  of  the  power  brake  regulations 
which  attempted  to  preserve  the  useful 
elements  of  the  current  regulatory 
system  in  the  framework  of  an  entirely 
new  document.  FRA  attempted  to 
delineate  the  requirements  for 
conventional  freight  braking  systems 
from  the  more  diverse  systems  for 
various  categwies  of  passenger  service. 
In  developing  the  NPRM,  FRA  engaged 
in  a  systems  approach  to  the  power 
brake  regulations.  FRA  ccmsidered  all 
aspects  of  a  railroad  operation  and  the 
effects  that  the  entire  operation  had  on 
the  train  and  locomotive  power  braking 
systems.  Therefore,  the  proposed 
requirements  not  only  addressed 
specific  brake  equipment  and  inspection 
requirements,  but  also  attempted  to 
encompass  odier  aspects  of  a  railroad's 
operation  which  directly  affect  the 
quality  and  performance  of  the  braking 
system,  such  as:  personnel 
qualifications;  maintenance 
requirements;  written  procedures 
governing  operation,  maintenance,  and 
inspection;  record  keeping 
requirements;  and  the  development  and 
integration  of  new  technoloaes. 

Follovdng  publication  of  the  1994 
NPRM  in  the  Federal  Register,  FRA 
held  a  series  of  public  hearings  in  1994 
to  allow  interested  parties  the 
op{>ortimity  to  comment  on  specific 
issues  addressed  in  the  NPRM.  Public 
hearings  were  held  in  Chicago.  Illinois 
on  November  1-2;  in  Newark,  New 
Jersey  ckq  November  4;  in  Sacramento, 
California  on  November  9;  and  in 
Washington,  D.C.  on  December  13-14, 
1994.  These  hearings  were  attended  by 
numerous  raihoads,  organizations 
representing  railroads,  labor 
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organizations,  rail  shippers,  and  State 
governmental  agencies.  Due  to  the 
strong  objections  raised  by  a  large 
number  of  commenters  at  these  public 
hearings,  FRA  announced  by  notice 
published  on  January  17, 1995  that  it 
would  defer  action  on  the  NPRM  and 
permit  the  submission  of  additional 
comments  prior  to  making  a 
determination  as  to  how  it  would 
proceed  in  this  matter.  See  60  FR  3375. 
Although  the  comment  period  officially 
closed  April  1, 1995.  FRA  continued  to 
receive  comments  on  the  NPRM  as  well 
as  other  suggested  alternatives  well  into 
October  1995. 

Furthermore,  beginning  in  mid-1995, 
FRA  internally  committed  to  the  process 
of  establishing  the  Rail  Safety  Advisory 
Committee  (RSAC).  The  determination 
to  develop  the  RSAC  was  based  on 
FRA's  belief  that  the  continued  use  of 
ad  hoc  collaborative  procedures  for 
appropriate  rulemakings  was  not  the 
most  effective  means  of  accompUshing 
its  goal  of  a  more  consensual  regulatory 
program.  FRA  believed  that  the 
estal)lishment  of  an  advisory  committee 
to  address  railroad  safety  issues  would 
provide  the  best  opportunity  for  creating 
a  consensual  regulatory  program  to 
benefit  the  Administrator  in  the  conduct 
of  her  statutory  responsibihties.  FRA 
envisioned  that  the  RSAC  would  allow 
representatives  bom  management,  labor, 
FRA  and  other  interested  parties  to 
cooperatively  address  safety  problems 
by  identifying  the  best  solutions  based 
on  agreed-upon  facts,  and,  where 
regulation  appears  necessary,  identify 
regulatory  options  to  implement  these 
solutions.  The  process  of  estabUshing 
the  RSAC  was  not  complete  until  March 
1, 1996.  and  on  March  11. 1996.  FRA 
published  a  notice  in  the  Federal 
Register  that  the  Committee  had  been 
established.  See  61  FR  9740. 

In  the  interim,  based  on  these 
considerations  and  after  review  of  all 
the  comments  submitted,  FRA 
published  a  notice  in  the  Federal 
Register  on  February  21. 1996,  stating 
that  in  order  to  limit  the  number  of 
issues  to  be  examined  and  developed  in 
any  one  proceeding  FRA  vrould  proceed 
with  the  revision  of  the  power  brake 
regulations  via  three  separate  processes. 
See  61  FR  6611.  In  light  of  the  testimony 
and  comments  received  on  the  1994 
NPRM,  emphasizing  the  differences 
between  passenger  and  fi«ight 
operations  and  the  brake  equipment 
utilized  by  the  two.  FRA  decided  to 
separate  passenger  equipment  powrer 
brake  standards  from  fi^ight  equipment 
power  brake  standards.  As  passenger 
equipment  power  brake  standards  are  a 
logical  subset  of  passenger  equipment 
safety  standards,  it  was  determined  that 


the  passenger  equipment  safety 
standards  working  group  would  assist 
FRA  in  developing  a  second  NPRM 
covering  passenger  equipment  power 
brake  standards.  See  49  U.S.C.  20133(c). 
In  addition,  in  the  interest  of  public 
safety  and  due  to  statutory  as  well  as 
internal  commitments,  FRA  determined 
that  it  would  separate  the  issues  related 
to  two-way  EOTs  from  both  the 
passenger  and  freight  issues,  address 
them  in  a  public  re^gulatory  conference, 
and  issue  a  final  rule  on  the  subject  as 
soon  as  practicable.  A  final  rule  on  two- 
way  EOTs  was  issued  on  Decemtwr  27, 
1996.  See  62  FR  278  (January  2. 1997). 
Furthermore,  it  was  announced  that  a 
second  NPRM  covering  freight 
equipment  power  brake  standards 
would  be  developed  with  the  assistance 
of  RSAC.  At  the  Committee's  inaugural 
meeting  on  April  1-2, 1996,  the  RSAC 
officially  accepted  the  task  of  assisting 
FRA  in  development  of  revisions  to  the 
regulations  governing  power  brake 
systems  for  freight  equipment  See  61 
FR  29164. 

Members  of  RSAC  nominated 
individuals  to  be  members  of  the  Freight 
Power  Brake  Working  Group  (Working 
Group]  tasked  with  making 
recommendations  regarding  revision  of 
the  power  regulations  applicable  to 
freight  operations.  The  Working  Group 
was  comprised  of  thirty-one  voting 
members  as  well  as  a  nimiber  of 
alternates  and  technical  support 
personnel.  The  following  organizations 
were  represented  by  a  voting  member 
and/or  an  alternate  on  the  Working 
Group: 

Association  of  American  Railroads 

(AAR) 
American  Short  Line  Railroad 

Association  (ASLRA) 
Brotherhood  of  Locomotive  Engineers 

(BLE) 
Burlington  Northern  Santa  Fe  Railroad 

(BNSF) 
Canadian  National  Railroads  (CN) 
Canadian  Pacific  Rail  Systems  (CP) 
Consolidated  Rail  Corporation  (CR) 
CSX  Transportation  (CSX) 
Illinois  Central  Railroad  (IQ 
International  Association  of  Machinists 

&  Aerospace  Workers  (LAMAW) 
National  Transportation  Safety  Board 

(NTSB)(Advisor) 
National  Association  of  Regulatory 

Commissioners  (NARUC)/Califomia 

Public  Utilities  Commission  (CAPUC) 
Norfolk  Southern  Corporation  (NS) 
Railway  Progress  Institute  (RPI) 
Sheet  Metal  Workers  International 

Association  (SMWIA) 
Southern  Pacific  Lines  (SP) 
Transportation  Communications 

International  Union/Brotherhood  of 

Railway  Carmen  (TCU/BRC) 


Transport  Workers  Union  of  America 

(TWU) 
Union  Pacific  Railroad  (UP) 
United  Transportation  Union  (UTU) 

The  Working  Group  held  seven  multi- 
day  sessions  in  which  all  members  of 
the  working  group  were  invited.  These 
sessions  were  held  on  the  following 
dates: 

May  15-17. 1996  in  Washington  D.C.; 
June  11-13. 1996  in  Chicago,  Illinois; 
J\Uy  31. 1996  in  Chicago.  Illinois; 
August  21-23. 1996  in  Annapolis, 

Maryland; 
September  26-27, 1996  in  Washington 

D.C; 
October  29-30, 1996  in  Washington 

D.C;  and 
December  4, 1996  in  St.  Louis,  Missouri. 

General  minutes  of  each  of  these 
meetings  are  contained  in  FRA  Docket 
PB-9  and  are  available  for  public 
inspection  during  the  times  and  at  the 
location  noted  previously.  In  addition  to 
these  meetings,  there  were  numerous 
meetings  conducted  by  smaller  task 
force  groups  designated  by  the  Working 
Group  to  further  develop  various  issues. 
All  of  these  smaller  task  forces  were 
made  up  of  various  members  of  the 
Working  Group  or  their  representatives, 
with  each  task  force  being  represented 
by  management,  labor,  FRA  and  other 
interested  parties.  The  Working  Group 
designated  smaller  task  forces  to  address 
the  following  issues:  dry  air;  dynamic 
brakes;  periodic  maintenance  and 
testing:  electronically  controlled 
locomotive  brakes;  and  inspection  and 
testing  requirements.  These  task  forces 
were  assigned  the  job  of  developing  the 
issues  related  to  the  broad  topics, 
presenting  reports  to  the  larger  Working 
Group,  and  if  possible  making 
recommendations  to  the  Working  Group 
for  addressing  the  issues 
(recommendations  and  reports  of  these 
task  groups  will  be  addressed  in  detail 
in  the  Discussion  of  Issues  p<»tion  of 
the  preamble  to  follow). 

Although  the  Working  Group 
discussed,  debated,  and  attempted  to 
reach  consensus  on  various  issues 
related  to  freight  power  brakes,  — 

consensus  could  not  be  reached. 
However,  the  woiidng  group  in 
conjunction  with  the  various  task  forces 
developed  a  wealth  of  informatimi  on 
various  issues  and  further  clarified  the 
parties'  positions  regarding  how  the 
issues  could  or  should  be  addressed  in 
any  regulation.  The  major  cluster  of 
issues,  upon  which  resolution  of  many 
of  the  other  issues  rested,  were  the 
requirements  related  to  the  inspection 
and  testing  of  brake  equipment.  The 
inspection  and  testing  task  force  met  on 
ntmierous  occasions,  gathered  and 
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reviewed  data,  and  the  labor  and  rail 
management  representatives  to  the  task 
force  drafted  various  proposals  and 
options  related  to  the  inspection  and 
testing  of  freight  brake  equipment  (these 
propc^ah  are  addressed  in  detail  in  the 
Discussion  of  Issues  portion  of  the 
preamble  to  follow).  Members  of  the 
inspection  and  testing  task  force 
presented  their  proposals  to  the  larger 
Working  Group  as  well  as  the 
imderlying  bases  for  the  proposals.  The 
Working  Group  discussed  the  proposals 
and  investigated  many  of  the  costs  and 
benefits  related  to  the  various  proposals 
as  well  as  the  safety  implications; 
however,  the  Working  Group  could  not 
reach  any  type  of  consensus  position. 
Consequently,  FRA  declared  that  an 
impasse  had  been  reached  and 
aimounced,  at  the  December  4, 1996 
meeting  of  the  Working  Group,  that  FRA 
would  proceed  unilaterally  with  the 
drafting  of  the  NPRM. 

Subsequent  to  December  4, 1996, 
several  members  of  the  Working  Group, 
including  representatives  from  both  rail 
management  and  labor,  continued 
informal  discussions  of  some  of  the 
issues  related  to  the  inspection  and 
testing  of  freight  equipment.  These 
representatives  informed  FRA  that  a 
consensus  proposal  might  be  possible 
provided  that  the  Working  Group  were 
permitted  to  continue  deliberations. 
Consequently,  FRA  agreed  to  reconvene 
the  Working  Group  and  in  April  1997 
three  additional  meetings  were 
conducted  on  the  following  dates: 
April  2-3, 1997  in  Kansas  Qty, 

Missouri; 
April  10-11, 1997  in  Phoenix,  Arizona; 

and 
April  23  in  Jacksonville,  Florida. 

Representatives  of  both  rail 
management  and  rail  labor  presented 
the  Working  Group  with  inspection  and 
testing  proposals  for  consideration  and 
review  both  before  and  dining  this 
period.  Although  the  proposals  wwe 
discussed  and  deliberated,  the  Working 
Group  was  once  again  unsuccessful  in 
reacl^g  consensus  on  any  of  the  freight 
power  brake  inspection  and  testing 
issues.  Consequently,  by  letter  dated 
May  29, 1997,  FRA  informed  the 
members  of  the  Working  Group  that 
FRA  would  be  withdrawing  the  freight 
power  brake  task  from  the  Working 
Group  at  the  next  full  RSAC  meeting  on 
June  24, 1997.  FRA  provided  this  notice 
to  avoid  any  misunderstanding 
regarding  the  process  by  which  the 
proposed  rule  would  be  drafted.  FRA 
also  informed  the  members  of  the 
Working  Group  that  it  would  not  invest 
further  time  in  attempting  to  reach 
consensus  imless  all  other  members  of 


the  Working  Group  jointly  indicated 
that  they  have  reached  consensus  on  a 
proposal  and  wanted  to  discuss  it  with 
FRA.  FRA  noted  that  if  that  were  to 
occur  prior  to  Jime  24, 1997,  it  would 
reconsider  withdrawing  the  task  &t)m 
RSAC.  As  no  consensus  proposal  was 
presented  to  FRA  prior  to  Jime  24, 1997, 
FRA  withdrew  the  task  bom  the 
Working  Group  and  informed  the 
members  of  RSAC  that  FRA  would 
proceed  imilaterally  in  the  drafting  of  a 
freight  power  brake  NPRM. 

Although  FRA  proceeded  on  its  own 
in  drafting  this  document,  FRA  believes 
that  all  members  of  the  Freight  Power 
Brake  Working  Group  should  be 
commended  for  their  hard  work  and 
dedication  in  attempting  to  resolve  and 
address  some  of  the  most  difficult  and 
complex  issues  with  which  FRA  deals. 
FRA  believes  that  the  information  and 
knowledge  provided  by  these 
individuals  has  helped  FRA  draft  a 
proposal  that  not  only  ensures  the 
continued  safety  of  railroad  employees 
and  the  public,  but  also  recognizes  the 
needs  of  contemporary  railroad 
operations. 

FRA  has  carefully  considered  the 
information,  data,  and  proposals 
developed  by  the  Freight  Power  Brake 
Working  Group  as  well  as  all  the  oral 
and  written  comments  offered  by 
various  parties  regarding  the  1994 
NPRM  on  power  brakes.  The  resulting 
NPRM  is  based  on  this  information  as 
well  as  FRA's  experience  with  enforcing 
the  current  power  brake  regulations. 

Prologue 

FRA's  institutional  experience  in 
locomotive  and  train  br^dng  safety 
extends  backwards  in  time  to  the 
creation  of  the  Department  of 
Transportation  in  1967  (at  which  time 
the  Bureau  of  Railroad  Safety  and  its 
functions  were  transferred  from  the 
Interstate  Commerce  Commission),  to 
the  passage  of  the  Power  or  Train  Brakes 
Safety  Appliance  Act  of  1958,  and 
ultimately  to  the  passage  of  the  original 
Safety  Appliance  Act  over  100  years 
ago.  Current  FRA  persoimel  have, 
during  prior  years,  served  in  a  variety  of 
capacities  on  every  major  railroad. 
Tlwse  railroad  safety  inspectors, 
supervisors,  and  managers  contribute 
daily  to  the  rulemaking  judgments 
ultimately  expressed  by  the  Federal 
Railroad  Administrator,  and  the  agency 
has  made  a  special  effort  in  this 
proceeding  to  tap  the  knowledge  that 
these  individuals  possess  to  ascertain 
the  means  by  which  public  and 
employee  safety  may  be  secured. 
As  evidenced  by  the  preceding 
disciission,  FRA  has  spent  years 
attempting  to  develop  new  power  brake 


regulations  to  ensure  the  safety  of  our   . 
nation's  railroads  while  recognizing  the 
wide  variety  of  railroad  operations  and 
technologies  that  ciirrently  exist  in  the 
industry.  In  the  1994  NPRM,  FRA 
proposed  a  comprehensive  and 
innovative  revision  to  the  power  brake 
regulations.  At  that  time,  FRA  was 
attempting  to  develop  a  set  of 
regulations  that  addressed  freight, 
passenger,  and  tourist  operations,  and 
thus,  required  FRA  to  provide  certain 
latitudes  and  restrictions  that  were  not 
completely  compatible  with  every  type 
of  operation  covered  by  the  proposal. 
Consequently,  many  segments  of  the 
industry  adamantly  objected  to  the 
proposal.  FRA  believes  that  many  of 
these  objections  were  due,  at  least  in 
part,  to  the  complexity  of  the  proposal 
as  well  as  to  a  misunderstanding  of 
exactly  what  was  being  proposed. 

Since  that  time,  as  noted  above,  FRA 
has  instituted  rulemakings  to  address 
passenger  and  commuter  operations  and 
equipment,  two-way  end-of-train 
devices,  and  has  developed  a  channel  of 
conunimication  to  address  tourist  and 
excursion  operational  concerns.  The 
current  proposal  is  focused  solely  on 
freight  smd  other  non-passenger 
operations.  Furthermore,  FRA  is 
limiting  this  proposal  to  the  operation, 
inspection,  and  maintenance  of  freight 
power  brake  systems.  Thus,  unlike  the 
previous  proposal,  FRA  will  not,  for  the 
most  part,  attempt  to  include  provisions 
related  to  the  inspection  and 
maintenance  of  locomotive  braking 
systems  or  to  the  performance  of  other 
mechanical  inspections  that  are 
currently  addressed  by  other  parts  of  the 
regulations.  Although  FRA  believes 
these  reqiiirements  are  interrelated  to 
the  inspection,  testing,  and  maintenance 
of  frei^t  power  brakes,  FRA  believes 
that  they  are  adequately  addressed  in 
other  regulations  and  would  only  add  to 
the  complexity  of  this  proposal  causing 
confusion  and  misimderstanding  by 
members  of  the  regulated  community. 
Furthermore,  representatives  of  both  rail 
labor  and  rail  management  have 
indicated  that  if  a  consensus  proposal 
could  not  be  developed  within  the 
RSAC  process  then  FRA  should  proceed 
imilaterally  with  developing  a  proposal 
which  trades  the  current  requirements, 
and  that  FRA  should  strictly  enforce 
those  requirements.  Although  FRA 
believes  that  the  current  regulatory 
scheme  tends  to  create  incentives  to 
"overlook"  or  fail  to  conduct  vigorous 
inspections,  FRA  also  believes  diat  the 
cunrait  regulatory  scheme  is  an  effective 
and  proven  method  of  ensuring  saiety 
and  that  many  of  the  "negative 
incentives"  can  be  greatly  reduced  by 


strict  and  aggressive  enforcement  and 
with  moderate,  although 
comprehensive,  revision  of  the 
requirements.  Consequently,  the  content 
of  this  proposal  is  far  less  complex  than 
the  previous  proposal  and  more  closely 
trades  the  current  requirements  related 
to  the  inspection,  testing,  and 
maintenance  of  the  braking  systems 
used  in  freight  operations. 

This  proposal  is  intended  to  be  a 
moderate  revision  of  the  current 
requirements  related  to  the  inspection, 
testing,  and  maintenance  of  the  brake 
equipment  used  freight  operations. 
These  proposed  changes  are  intended  to 
balance  the  concerns  of  rail  labor  and 
management  and  would  increase  the 
effiectiveness  of  the  regulation.  Since  the 
passage  of  the  Power  or  Train  Brakes 
Safety  Appliance  Act  of  1958.  which 
required  adoption  of  the  AAR 
recommended  practices  as  regulatory 
text.  FRA  has  realized  that 
improvements  in  clarity  are  badly 
needed.  FRA  believes  that  the  current 
regulations  need  to  be  reorganized  and 
updated,  and  that  potential  loopholes 
created  by  the  current  language  need  to 
be  eliminated.  Furthermore.  FRA 
believes  that  completely  new 
requirements  are  needed  to  address  the 
qualifications  of  those  individuals 
conducting  brake  inspections  and  te$ts. 
FRA  also  proposes  to  codify  the 
statutory  requirements  related  to  the 
movement  of  freight  equipment  with 
defective  or  inoperative  brakes.  In 
addition,  this  proposal  codifies  and 
solidifies  the  maintenance  requirements 
related  to  the  brake  system  and  its 
components  and  prevents  unilateral 
changes  to  these  provisions  by  the  very 
party  to  which  they  apply. 

This  proposal  also  contains  various 
incentives  to  the  railroads  to  encourage 
the  performance  of  quality  brake 
inspections,  particularly  at  locations 
where  trains  originate.  These  include 
incentives  to  use  qualified  mechanical 
forces  to  conduct  brake  system  tests  at 
major  terminals  where  long-distance 
trains  originate  in  order  to  move  these 
trains  greater  distances  between  brake 
inspections  than  currently  permitted. 
Consequently,  this  proposed  retains  the 


basic  inspection  intervals  and 
requirements  contained  in  the  current 
regulations  and  preserves  the  useful 
elements  of  the  current  system; 
however,  FRA  believes  that  the 
proposed  additions,  clarifications,  and 
modifications  increase  the  safety, 
effectiveness,  and  enforceability  of  the 
regulations. 

Discussion  of  Issues  and  General  FRA 
Conclusions 

The  following  discussions  are 
grouped  by  major  themes  and  primary 
issues  addressed  not  only  in  the  Freight 
Power  Brake  Working  Group  but  also  in 
the  1994  NPRM  issued  on  power  brakes 
and  the  oral  and  written  comments 
submitted  in  relation  to  that  document. 
In  each  of  the  major  issue  areas  FRA  has 
attempted  to  discuss  previous 
proposals,  the  comments  to  those 
proposals,  the  information  developed  by 
the  Working  Group,  and  any  proposals 
or  recommendations  made  by  members 
of  the  Working  Group. 

I.  Accident/Incident  History  and 
Defective  Equipment 

FRA  considers  many  factors  in 
attempting  to  determine  the  relative 
condition  of  the  industry  as  it  relates  to 
the  safety  of  train  power  brake  systems. 
Two  factors  which  figure  prominently 
in  this  determination  are  \he  number  of 
recent  brake-related  incidents  and  the 
amount  of  defective  brake  equipment 
recently  discovered  operating  over  the 
railroad  system,  both  of  whidi  provide 
some  indication  as  to  the  potential  or 
likelihood  of  future  brake-related 
incidents.  For  purposes  of  this 
discussion,  a  brake-related  incident  is 
one  that  was  reported  to  FRA  as  being 
caused  by  one  of  the  following:  brake 
rigging  down  or  dragging;  air  hose 
uncoupled  or  burst;  broken  brake  pipe 
or  connections;  other  brake  components 
damaged,  worn,  broken  or  discoimected; 
brake  valve  malfunction  (undesired 
emergency);  brake  valve  malfunction 
(stuck  brake);  hand  brake  broken  or 
defectiye;  hand  brake  linkage  and/or 
connections  broken  or  defective.  FRA 
did  not  consider  brake  pipe  obstruction- 
related  incidents  because  they  were 
fully  considered  at  the  time  that  FRA 


promulgated  the  final  rule  relating  to 
the  use  of  two-way  end-of-train  devices. 
Table  1  below  contains  a  compilation 
of  the  relevant  brake-related  incidents 
that  have  been  reported  to  FRA  over  the 
past  5  years.  The  totals  for  1997  reflect 
incidents  through  October  1997«and  the 
incident  rate  reflects  train  miles  for 
1996  (latest  available).  Both  the  number 
of  incidents  and  the  number  of  train 
miles  for  1997  will  in  all  probability  be 
higher  when  they  are  finalized.  As  the 
table  clearly  indicates,  there  were 
increases  in  both  brake-related  incidents 
and  the  incident  rate  between  1994  and 
1996.  The  incident  rate  remains  fairly 
low  relative  to  other  causes  of 
derailments  and  collisions.  Howevw,  it 
should  be  noted  that  the  figures 
presented  in  Table  1  most  likely  do  not 
accurately  reflect  the  total  number  of 
incidents  that  are  potentially  linked,  in 
some  part,  to  brake-related  causes  and 
do  not  provide  a  complete  picture  of  the 
costs  associated  with  the  identified 
incidents.  FRA  obtains  information  on 
most  incidents  direcdy  fitim  the 
railroads  which  generally  identify  the 
direct  cause  of  an  incident  but  may  not 
sufficiently  identify  all  of  the 
contributory  causes  in  a  manner  to 
permit  FRA  to  conclude  that  the  brake 
system  played  a  part  in  the  incident, 
"nius,  FRA  believes  that  there  may  be 
numerous  incidents  that  occur  in  the 
industry  which  are  at  least  partially  due 
to  brake-related  problems,  but  which  are 
ultimately  more  closely  linked  to 
human  error  or  other  mechanical 
problems  and  thus,  are  repealed  to  FRA 
under  those  cause  codes.  Furthermore, 
the  damage  costs  noted  in  Table  1  for 
the  identified  incidents  are  based  on  the 
dam^e  to  railroad  property  or 
equipment  together  with  the  costs  of  the 
injuries  or  fetalities  involved.  Thus,  the 
damages  presented  fail  to  consider  the 
costs  associated  with  such  things  as: 
loss  of  lading;  wreck  clearance;  track 
delay;  environmental  clean-up:  removal 
of  damaged  equipment;  evacuations;  or 
the  impact  on  local  traffic  pattons. 
Consequently,  the  railroad  property 
damages  have  been  multiplied  by  a 
fector  of  1.5625  in  an  effort  to  capture 
these  non-reported  damages.' 


Table  1.— Brake-Related  Incidents 

Year 

Number  of 
accidents 

Rate  per 

nvlfion  train 

mies 

if^ured 

Kled 

Damages' 

93 

94 

95 

96 

973 
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15 
33 
43 
52 

29 

0.024 
0.050 
0.064 
0.077 
0.043 

0 

17 

2 

12 
1 

0 
1 
0 
1 
0 

$1,298,109 

$2,440,347 

$8,710,280 

$10,534,903 

$10,032,013 

■  AAR  surveyed  its  mamber*  and  rapoited  that,  on 
average,  these  other  costs  constitute  an  additional 
56.25  percent  of  the  reported  damages. 
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Table  1  .—Brake-Related  Incidents— Continued 


Year 


Total 


Number  of 
accidents 


172 


Rate  per 

million  train 

miles 


Injured 


32 


KUied 


Damages' 


$31,015,653 


A  second  factor  that  is  considered  by 
FRA,  to  some  extent,  in  determining  the 
relative  condition  of  the  industry  in 
regard  to  the  safety  of  power  brake 
equipment  is  the  percentage  of 
equipment  found  with  defective  brakes 
during  FRA  inspections  and  special 
projects.  The  percentage  of  equipment 
with  defective  brakes  was  a  contentious 
subject  within  the  RSAC  Power  Brake 
Worifdng  Group.  The  problem  of  brake 
defect  data  and  how  it  is  collected  and 
entered  into  the  FRA  database  was 
debated  at  length.  The  issue  is 
important  for  cost  and  benefit 
estimation  of  proposals  put  forth  by 
labor  and  management  and  it  is  useful 
to  examine  the  problem  in  detail.  Data 
on  brake  defects  is  collected  by  FRA 
inspectors  as  they  do  rail  equipment 
inspections.  Defect  data  is  also  collected 
for  special  projects  under  the  Safety 
Assurance  and  Compliance  Program 
(SACP).  In  neither  instance  is  the  data 
collection  procedure  designed  to  be 
suitable  for  use  in  statistioed  analysis  of 
brake  defects. 

In  order  to  perform  a  statistically 
valid  analysis,  either  all  cars  and 
locomotives  must  be  inspected 
(prohibitively  expensive),  or  a 
statistically  valid  sample  must  be 
collected.  For  the  sample  to  be  valid  for 
the  purpose  of  statistical  analysis,  the 
sample  must  be  randomly  selected  so 
that  it  will  represent  the  same 
characteristics  as  the  imiverse  of  data. 
Random  samples  have  several  unique 
characteristics.  They  are  unbiased, 
meaning  that  each  unit  has  the  same 
chance  of  being  selected.  Random 
samples  are  independent,  or  the 
selection  of  one  unit  has  no  influence 
on  the  selection  of  other  units.  Most 
statistical  methods  depend  on 
independence  and  lade  of  bias.  Without 
a  randomized  sample  design  there  can 
be  no  dependable  statistical  analysis, 
and  no  way  to  measure  sampling  error, 
no  matter  how  the  data  is  modified. 
Random  sampling  "statistically 
guarantees"  the  accuracy  of  the  results. 

The  sampling  method  used  for  regular 
FRA  inspections  is  not  random.  It  is 
more  of  a  combination  between  a 


>  Increased  by  56.25%  to  reflect  unreported 
damages. 

>  Baaed  on  train  miles  for  1996  and  accident* 
through  October,  1997. 


judgement  sample  and  an  opportunity 
sample.  The  opportunity  sample 
basically  just  takes  the  first  sample 
population  that  comes  along,  while  the 
judgement  sample  is  based  on  "expert" 
opinion.  The  sampling  method  used  for 
SACP  inspections  is  also  a  judgement 
sample,  where  FRA  is  focusing  its 
inspections  on  a  specific  safety  concern. 
This  method  is  extremely  prone  to  bias, 
as  FRA  is  typically  investigating  known 
problem  areas.  Furthermore,  some  SACP 
inspections  are  joint  inspections  with 
labor.  Consequently,  it  is  unknown 
whether  the  final  reports  reflect  only 
FRA  defects,  as  many  of  the  joint 
inspections  had  both  AAR  and  FRA 
defects  recorded. 

Neither  the  regular  FRA  inspections 
nor  the  SACP  inspections  were  designed 
for  random  data  collection.  Althou^ 
both  are  very  useful  to  FRA,  they  were 
not  designed  for  this  purpose  and  the 
data  shoidd  be  used  carefully.  FRA 
believes  that  data  collected  diuing 
routine  inspections  is  the  most  likely 
data  to  accurately  reflect  the  condition 
of  the  fleet.  However,  both  FRA 
inspection  data  and  SACP  data  lack  any 
measuring  device,  a  defect  is  a  defect 
and  no  distinction  is  made  between  a 
critical  defect  versus  a  minor  defect. 
Furthermore,  there  is  no 
correspondence  between  defects  and 
accidents  (no  estimated  correlation 
coefficients  were  statistically 
significant).  This  does  not  mean  that 
defects  cannot  lead  to  collisions  or 
derailments  as  the  lack  of  correlation 
could  easily  be  a  result  of  non-random 
sampling.  Consequently,  the  data 
collected  both  during  routine  FRA 
inspections  and  imder  SACP  cannot  be 
used  as  a  proxy  for  data  collected  by 
means  of  a  random  sample  for  the 
purpose  of  statistical  analysis.  The 
sample  is  not  random,  so  no  dependable 
statistical  analysis  may  be  performed. 

The  defect  ratios  for  brake  and  brake- 
related  defects  from  the  FRA  inspection 
database  are  shown  in  Table  2  below. 
The  five-year  average  brake  defect  ratio 
is  3.84  percent.  SACP  data  (which 
focuses  on  known  problem  areas) 
indicates  that  brake  defect  ratios  as  high 
as  35  percent  have  been  found  during 
the  course  of  some  investigations.  FRA 
believes  that  the  reality  Ues  between  the 
two,  and  that  it  is  more  likely  to 
resemble  the  data  collected  during 


routine  FRA  inspections  as  FRA 
examines  almost  a  Vi  million  freight 
cars  and  locomotives  annually. 
However,  brake  defects  may  be  more 
common  than  FRA  inspection  data 
indicates  and  the  SACP  data  in  all 
likelihood  indicates  that  there  are 
localized  areas  of  concern  or  that  some 
railroads  have  particular  yards  with 
persistent  problems.  For  purposes  of  the 
cost/benefit  analysis  of  this  proposal 
only,  the  brake  defect  ratio  is  assumed 
to  be  the  five-year  average  brake  defect 
ratio  and  rounding  up  to  4  percent.  The 
data  indicates  that  a  sUght  increase  in 
the  percentage  of  cars  with  brake  defects 
has  been  reported  by  FRA  during 
routine  inspections  over  the  last  five 
years.  Due  to  the  limitations  of  the 
available  data,  as  discussed  in  detail 
above,  FRA  is  unable  to  determine 
whether  the  defect  ratio  increase  is  the 
result  of  increased  non-compliance  with 
existing  regulations  or  the  result  of 
sampling  bias. 

Table  2.— Brake  Defect  Ratkj 


Ratio  (de- 

fective 

Yav 

equipment/ 

ir«pected) 

1993 

0.0336 

1994 ^ 

0.0347 

1  99w    ■••••■••••••••■••••■■■••■•••■•••••■••••••• 

0.0369 

1QQft 

0.0419 

1  <njf       •■•■•■■•••■••■••■•••••••••■H»B»a**a*«sa** 

0.045 

0.0384 

n.  Inspection  and  Testing  Requirements 

As  noted  in  the  preceding 
discussions,  the  issues  related  to  the 
inspection  and  testing  of  the  brake 
equipment  on  freight  trains  are  some  of 
the  most  complex  and  sensitive  issues 
with  which  FRA  deals  on  a  daily  basis. 
A  majority  of  the  comments  received 
with  regard  to  the  1994  NPRM  on  power 
brakes  issued  in  1994  addressed  the 
intervals  and  methods  for  performing 
the  various  proposed  brake  inspections 
and  tests.  Furthermore,  the  primary 
points  of  contention  in  the  RSAC 
Working  Group  discussions  centered  on 
the  performance  of  brake  inspections 
and  tests.  Consequently,  any  proposed 
requirements  related  to  the  inspection 
and  testing  of  freight  power  brakes  must 
be  viewed  as  the  foundation  on  which 
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the  rest  of  the  proposed  requirements 
are  based. 

A.  Brake  Inspections — General 

The  current  regulations  are  primarily 
designed  around  four  different  types  of 
brake  system  inspections,  these  include: 
initial  terminal;  1,000-mile; 
intermediate  terminal;  and  a  brake  pipe 
continuity  check.  See  49  CFR  232.12 
and  232.13.  These  brake  system 
inspections  differ  in  complexity  and 
detail  based  on  the  location  of  the  train 
or  on  some  event  that  affects  the 
composition  of  the  train.  Each  of  the 
inspections  detail  specific  actions  that 
are  to  be  performed  £uid  identify  the 
items  that  are  to  be  observed  by  the 
person  performing  the  inspection. 

llie  initial  terminal  inspection 
described  in  §  232.12(c)-(j)  is  intended 
to  be  a  comprehensive  inspection  of  the 
brake  equipment  primarily  required  to 
be  performed  at  the  location  where  a 
train  is  originally  assembled.  This 
inspection  requires  the  performance  of  a 
leakage  test  and  an  in-depth  inspection 
of  the  brake  equipment  to  ensure  that  it 
is  properly  secure  and  does  not  bind  or 
foul.  Piston  travel  must  be  checked 
during  these  inspections  and  must  be 
adjusted  to  a  specified  length  if  found 
not  to  be  within  a  certain  range  of 
movement.  The  brakes  must  also  be 
inspected  to  ensure  that  they  apply  and 
release  in  response  to  a  specified  brake 
pipe  reduction  and  increase.  FRA 
recently  issued  enforcement  guidance  to 
its  field  inspectors  clarifying  that  both 
sides  of  a  car  must  be  observed 
sometime  during  the  inspection  process 
in  order  to  verify  the  condition  of  the 
brake  equipment  as  required  when 
performing  an  initial  terminal 
inspection. 

The  current  regulations  require 
intermediate  brake  inspections  at  points 
not  more  than  1,000  miles  apart.  These 
inspections  are  far  more  limited  than 
the  currently  required  initial  terminal 
inspections  in  that  the  railroad  is 
required  only  to  determine  that  brake 
pipe  leakage  is  not  excessive,  the  brakes 
apply  on  each  car,  and  the  brake  rigging 
is  secure  and  does  not  bind  or  foul.  See 
49  CFR  232.12(b).  In  the  1982  revisions 
to  the  power  brake  rules,  FRA  extended 
the  distance  between  these  inspections 
from  500  miles  to  1,000  miles. 

The  current  regulations  also  mandate 
the  performance  of  an  intermediate 
terminal  brake  inspection  on  all  cars 
added  to  a  train  en  route  imless  they 
have  been  previously  given  an  initial 
terminal  inspection,  lids  inspection 
requires  the  performance  of  a  leakage 
test  and  verification  that  the  brakes  on 
each  car  added  to  the  train  and  the  rear 
car  of  the  train  apply  and  release.  See 


49  CFR  232.13(d).  Railroads  are 
permitted  to  use  a  gauge  or  device  at  the 
rear  of  the  train  to  verify  changes  in 
brake  pipe  pressure  in  lieu  of 
performing  the  rear  car  application  and 
release.  The  current  regulations  also 
require  that  cars  that  are  added  to  a  train 
with  only  an  intermediate  terminal 
brake  inspection  that  have  not 
previously  been  provided  an  initial 
terminal  inspection  must  be  so 
inspected  at  the  next  location  where 
facilities  are  available  for  performing 
such  an  inspection. 

The  current  regvdations  also  require 
the  performance  of  a  brake  pipe 
continuity  test  whenever  minor  changes 
to  a  train  consist  occur.  This  inspection 
requires  that  a  brake  pipe  reduction  be 
made  and  verification  that  the  brakes  on 
the  rear  car  apply  and  release.  Railroads 
are  permitted  to  use  a  gauge  or  device 
at  the  rear  of  the  train  to  verify  changes 
in  brake  pipe  pressure  in  lieu  of  visually 
verifying  the  rear  car  appUcation  and 
release.  This  inspection  is  to  be 
performed  when  locomotive  or  caboose 
is  changed,  when  a  one  or  more 
consecutive  cars  are  removed  from  the 
train,  and  when  previously  tested  cars 
are  added  to  a  train. 

In  the  1994  power  brake  NPRM  issued 
in  1994,  FRA  proposed  a  power  brake 
inspection  scheme  in  which  various 
stated  factors  determined  the  distance 
that  a  freight  train  would  be  allowed  to 
travel  without  additional  inspection. 
See  59  FR  47732-47736.  These  factors 
included:  the  quaUfications  of  the 
employee  performing  the  initial 
terminal  brake  inspection;  the  extent  of 
performance  of  supervisory  spot  checks 
of  maintenance  and  inspection  activity; 
the  presence  or  absence  of  a  single  car 
test  program  on  the  railroad;  the  power 
brake  defect  ratio  on  outboimd  trains  for 
the  railroad:  and  die  type  of  equipment 
used  and  installed  on  the  train.  Based 
on  the  conditions  that  were  satisfied  by 
the  railroad,  a  train  would  be  allowed  to 
travel  anywhere  between  500  and  3,500 
miles  from  the  point  of  initial  terminal 
without  additional  power  brake  tests  or 
inspections.  Thus,  FRA  proposed  the 
elimination  of  the  1,000-mile  inspection 
and  replaced  it  with  a  sliding-scale 
performance-based  inspection  system. 
The  inspection  scheme  proposed  in  the 
1994  NPRM  was  an  attempt  to  balance 
the  competing  views  of  rail 
management,  which  contended  that 
trains  can  travel  up  to  5,000  miles 
between  inspections,  and  rail  labor, 
which  contended  that  a  500  mile  limit 
should  be  mandated  as  railroads  are  not 
living  up  to  a  commitment  made  in 
1982  to  perform  quality  initial  terminal 
inspections.  See  59  FR  47692-47693. 


As  noted  above,  railroad 
representatives  and  shippers  of  goods  by 
rail  vehementiy  opposed  the  1994 
NPRM.  Many  of  these  commenters 
objected  to  the  possibility  that  most 
trains  would  be  reduced  to  500  miles 
between  brake  inspections  and  that  the 
incentives  for  moving  extended 
distances  were  unobtainable.  They 
claimed  that  the  brake  inspection 
scheme  contained  in  the  1994  NPRM 
would  increase  not  only  operational  and 
deUvery  costs  but  would  also 
substantially  increase  delivery  times. 
These  commenters  believed  that  the 
1994  NPRM  failed  to  recognize  die 
industry's  improving  safety  record. 
Many  railroad  representatives  also 
objected  to  the  use  of  power  brake 
defect  ratios  as  a  benchmark  for 
determining  the  distances  trains  may 
travel  between  brake  inspections.  These 
commraitors  beUeved  that  defect  ratios 
were  an  inappropriate  performance 
standard  in  that  it  was  too  subjective 
and  included  items  that  were  not  related 
to  the  safe  operation  of  a  train.  Several 
railroads  also  commented  that  the 
potential  for  being  reduced  to  500  miles 
between  brake  inspections  based  on 
defect  ratios  each  quarter  would  require 
railroads  to  maintain  facilities  every  500 
miles  in  order  to  be  prepared  for  a 
reduction  in  distance. 

Rail  labor  representatives  also 
objected  to  the  brake  inspection  scheme 
proposed  in  die  1994  NPRM.  The 
primary  objections  these  commenters 
raised  involved  the  ability  of  railroads 
to  continue  to  use  train  crews  to 
conduct  initial  terminal  brake 
inspections  and  the  ability  to  move 
trains  in  excess  of  1,000  miles  between 
brake  inspections.  Most  of  these 
commenters  beUeved  that  train  crew 
personnel  are  not  sufficientiy  trained  to 
adequately  perform  initial  terminal 
brake  inspections.  Several  labor 
representatives  also  objected  to  the 
movement  of  a  freight  train  beyond 
1,000  miles  without  an  additional 
inspection  of  the  brake  equipment.  This 
objection  was  primarily  based  on  their 
view  that  railroads  have  failed  to  abide 
by  the  commitment  made  in  1982,  when 
the  distance  between  such  inspections 
was  increased  from  500  miles  to  1 ,000 
miles,  that  complete  and  perfect  initial 
terminal  inspections  would  be 
performed.  These  commenters  also 
contended  that  the  incentives  proposed 
for  permitting  trains  to  travel  extended 
distances  were  unenforceable  and 
would  residt  in  extended  movements  of 
trains  with  no  appreciable  increase  in 
the  safety  of  those  trains. 

In  light  of  these  objections,  FRA  held 
the  1994  NPRM  in  abeyance  and 
requested  that  alternative  api»oaches  be 
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submitted  by  uHfresjpdpartiii 
AAR  and  its  memBer  railroad; 
submitted  an  alternative  perfc 
standard  approach  based  on 
mechanically-caused  accidei 
million  train  miles  (APMTM), 
approach  required  various  types  of 
brake  inspections  to  be  performed  based 
on  the  mileage  the  train  will  travel,  and 
based  on  the  railroad's  performance 
versus  the  established  foundation 
APMTM,  the  railroad  could  potentially 
move  trains  up  to  3,600  miles  with 
fewer  inspection  requirements.  AAR's 
proposal  also  addressed  certain 
maintenance  requirements  and 
permitted  maintenance  levels  to  be 
determined  based  on  the  accident  level 
of  the  industry  as  a  whole.  In  addition, 
the  proposal  permitted  trains  to  depart 
initial  terminals  with  95  percent 
operative  brakes  and  in  some  instances 
less  than  95  percent  operative  brakes. 
The  proposal  also  set  limits  on  the 
enforcement  actions  that  FRA  could 
initiate  based  on  a  railroad's  poor 
performance. 

Several  labor  representatives  strongly 
objected  to  AAR's  alternative  proposal 
claiming  that  the  proposal  was  merely 
self-regulation  disguised  as  a 
performance  standard.  These 
commenters  contended  that  AAR's 
proposal  provided  railroads  the  ability 
to  continue  to  manipulate  data  and 
statistics  in  order  to  reduce  their  safety 
and  regulatory  responsibilities.  The  BRC 
submitted  substantial  comments  to 
FRA's  1994  NPRM  as  an  alternative 
approach.  The  BRC's  submission 
suggested  that  many  of  the  proposed 
provisions  were  insufficient  to  ensiue 
adequate  compliance  by  the  railroads. 
Consequently,  the  BRC  made  numerous 
recommendations  for  strengthening 
certain  provisions  contained  in  the 
NPRM  and  included:  more  stringent 
requirements  regarding  the  inspection  of 
trains;  additional  limitations  on  trains 
permitted  to  travel  greater  than  1,000 
miles  between  brake  inspections; 
enhanced  documentation  of  all 
inspections  performed  by  the  railroad; 
and  further  limitations  on  the 
inspection  abilities  of  train  crew 
members. 

At  the  time  that  alternative  proposals 
were  being  submitted  and  reviewed, 
FRA  was  in  the  process  of  establishing 
RSAC.  FRA  beUeved  that  RSAC  might 
be  a  good  forum  for  addressing  the 
issues  and  developing  recommendations 
for  revising  the  regulations  governing 
power  brake  systems  for  freight 
equipment.  Therefore,  on  April  1-2, 
1996,  the  RSAC  officially  accepted  the 
task  of  assisting  FRA  in  development  of 
revisions  to  the  regulations  governing 
power  brake  systems  for  freight 


equipment.  See  61  FR  29164.  As  noted 
above,  the  RSAC  Working  Group  met  on 
niunerous  occasions  to  discuss  various 
issues  and  proposals  related  to  the 
inspection,  testing  and  maintenance  of 
freight  power  brake  systems.  As  the 
meetings  progressed  it  became  clear  that 
most  of  the  issues  being  discussed  by 
the  Working  Group  were  contingent  on 
the  outcome  of  the  requirements  related 
to  the  inspection  and  testing  of  the 
braking  systems.  Consequently,  the 
Working  Group  created  several  smaller 
task  forces  composed  of  representatives 
of  both  rail  labor  and  rail  management 
to  attempt  to  resolve  these  core  issues. 

On  several  occasions  it  appeared  as 
though  these  smaller  task  forces  might 
reach  resolution  of  at  least  a  large 
portion  of  the  inspection  and  testing 
issues;  however,  after  the  individuals 
involved  in  these  meetings  presented 
proposals  based  on  the  discussions  of 
the  smaller  group  it  appeared  that  either 
there  was  no  agreement  within  the  task 
force,  the  parties  did  not  understand 
what  was  agreed  to,  or  the  parties 
disagreed  as  to  whether  an  agreement 
was  actually  reached.  Representatives  of 
both  rail  management  and  rail  labor 
submitted  numerous  proposals  related 
to  the  inspection  and  testing  of  brake 
equipment.  Many  of  the  proposals  were 
revisions  or  amendments  to  previous 
proposals  based  on  the  discussions  of 
the  Working  Group  at  that  time.  Rather 
than  attempt  to  reiterate  the  various 
proposals  submitted  by  management 
and  labor  representatives,  this 
dociiment  will  attempt  to  outline  the 
major  provisions  and  discuss  the 
similarities  and  differences  of  the 
various  proposals  in  order  to  delineate 
the  general  positions  of  the  parties 
involved.  In  order  to  facilitate  this 
discussion,  the  proposals  will  generally 
be  grouped  as  either  a  management 
proposal  or  a  labor  proposfd.  It  should 
be  noted  that  the  items  outlined  below 
were  developed  over  the  period  of  a 
year,  were  developed  as  part  of  a  series 
of  intense  negotiation  sessions,  were 
generally  presented  as  part  of  a  package 
by  various  parties  with  all  of  the 
requirements  of  the  package  necessary 
for  agreement,  or  were  presented  in 
order  to  facilitate  additional  discussion 
of  the  group. 

The  proposals  of  both  management 
and  labor  representatives  addressed  the 
need  to  have  brake  and  other 
mechanical  inspections  performed  by 
qualified  inspectors.  The  proposals 
mandated  that  if  certain  inspections . 
were  performed  in  a  specified  manner 
by  highly  qualified  inspectors  then 
those  trains  could  be  moved  either 
extended  distances  between  brake 
inspections  or  with  a  certain  minimum 


percentage  of  the  brakes  inoperative  or 
both.  However,  the  parties  cQffered  on 
what  constitutes  a  qualified  inspector. 
This  issue  became  the  key  issue  to 
resolving  any  of  the  other  issues  being 
debated  within  the  Working  Group.  Rail 
management  proposed  the  use  of  the 
term  "mechanically  qualified 
personnel"  (MQP)  to  describe  those 
individuals  they  woidd  consider  highly 
qualified  inspectors.  It  was  imclear  from 
the  railroads'  proposals  exactiy  who 
could  be  designated  as  MQP  and  the 
extent  of  the  ^owledge  or  training  that 
would  be  required  to  designate  a  person 
as  MQP.  It  appeared  that  even  train 
crew  personnel  coidd  qualify  as  MQPs 
under  certain  circimistances.  Labor 
representatives  refused  to  accept  any 
definition  of  MQP  that  would  permit 
train  crew  members  to  meet  the 
designation.  These  representatives  were 
adamant  that  only  carmen  or 
individuals  similarly  trained  and 
experienced  were  qualified  to  perform 
the  quality  brake  and  mechanical 
inspections  contained  in  the  proposals 
except  in  limited  circumstances.  At  a 
miniTniiTTi,  labor  representatives  sought 
to  have  the  railroads  commit  to  using 
carmen  or  individuals  similarly  trained 
and  experienced  to  perform  the  majority 
of  the  proposed  inspections  and  tests. 
The  railroads  refused  to  agree  to  such  a 
commitment.  Railroad  representatives 
objected  to  the  designation  of  the 
carman  craft  in  the  nde  text  based  on 
their  belief  that  the  discussion  of  such 
designation  wovdd  violate  existing 
collective  bargaining  agreements.  Labor 
representatives  disagreed  that  such 
discussion  was  a  violation  of  any 
collective  bargaining  agreements.  Due  to 
the  nature  of  these  objections,  several 
members  of  the  Working  Group  beUeved 
they  were  imable  to  continue 
deliberations  which  led  to  an 
adjournment  of  the  Working  Group. 
Consequently,  the  Working  Group  was 
unable  to  resolve  the  issue  of  what 
qualifications  a  person  must  possess  in 
order  to  adequately  perform  brake 
system  inspections  and  tests. 

Both  labor  and  management 
representatives  proposed  to  limit  the 
movement  of  trains  inspected  by  train 
crews  to  at  least  500  miles.  The 
railroads  proposed  that  trains  inspected 
by  train  crews  would  be  required  to  be 
inspected  by  an  MQP  within  500  miles 
of  the  train's  departure.  It  should  be 
noted  that  the  railroads'  proposal  of  this 
reqvurement  was  pari  of  a  package  that 
permitted  certain  trains  inspected  by 
MQPs  to  travel  to  destination  without 
additional  inspection  and  that  permitted 
all  trains  to  be  operated  out  of  initial 
terminals  and  elsewhere  with  only  95 
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percent  operative  brakes.  The  railroads 
contended  that  the  only  way  to 
economically  justify  a  return  to  a  500- 
mile  inspection  would  be  to  permit 
trains  to  move  extended  distances  and 
to  relax  the  requirements  pertaining  to 
the  movement  of  defective  equipment. 

Rail  labor  proposed  that  trains 
inspected  by  train  crews  be  permitted  to 
move  only  to  the  next  yard,  repair  point, 
or  crew  change  point  not  to  exceed  500 
miles  where  it  wovdd  be  inspected  by 
carmen.  This  proposal  permitted  train 
crews  to  perform  a  "cursory"  brake  and 
mechanical  inspection  at  the  initial 
terminal.  Labor  representatives 
contended  that  train  crews  are  not 
properly  trained  and  do  not  possess  the 
experience  to  adequately  perform  the 
initial  terminal  brake  test  and 
mechanical  inspections  required  by  the 
current  regulations.  These  parties  also 
contend  that  when  the  regidations  were 
revised  in  1982  to  permit  trains  to  travel 
1,000  miles  between  brake  inspections 
the  carriers  committed  to  perform 
quality  initial  terminal  brake 
inspections,  which  they  contend  has  not 
occurred  and  will  not  occur  if  train 
crews  are  permitted  to  perform  initial 
terminal  brake  inspections. 
Consequentiy,  the  labor  representatives 
contended  that  their  proposal  was  an 
attempt  to  hold  the  railroads  to  their 
1982  commitment  while  permitting 
properly  quaUfied  train  crews  to 
perform  the  inspections  they  are  capable 
of  performing. 

'The  proposals  of  both  rail  labor  and 
rail  management  also  contained 
provisions  regarding  the  performance  of 
a  1,000-mile  brake  and  mechanical 
inspection.  The  railroads  proposed  that 
all  trains  woidd  receive  a  brake  and 
mechanical  inspection  at  1 ,000  mile 
intervals  performed  by  MQPs.  However, 
the  railroads'  proposal  also  permitted 
certain  trains  that  are  inspected  by 
MQPs  at  the  initial  terminal  and  which 
depari  those  locations  with  100  percent 
operative  brakes  to  travel  to  destination 
without  additional  inspection  if  labor 
jointly  agreed  to  such  operations. 
Labor's  proposal  required  the 
performance  of  bralra  and  mechanical 
inspections  on  every  train  at  intervals  of 
every  1,000  miles  regardless  of  the 
quality  of  the  previous  inspections. 
Labor's  proposal  permitted  the 
movement  of  a  train  beyond  1,000  miles 
without  inspection  only  through  the 
filing  of  a  joint  labor/management 
waiver  petition  pursuant  to  a  proposed 
waiver  process. 

The  proposals  of  both  rail 
management  and  rail  labor  attempted  to 
provide  benefits  to  a  railroad  that 
conducted  inbound  brake  and 
mechanical  inspections.  The  railroads' 


proposals  contained  requirements  for 
the  performance  of  inbound  brake  and 
mechaiiical  inspections  by  MQPs.  The 
carriers  pro{>osed  the  requirements  as  an 
alternative  to  the  complete  inspection  of 
the  train  when  it  is  assembled  and 
outbound.  All  cars  found  diuing  the 
inbound  inspection  with  cut-out  or 
defective  brakes  were  to  be  removed 
from  the  train  and  given  a  repair  track 
air  brake  test.  In  addition,  all  cars  found 
witii  mechanical  or  safety  appliance 
defects  were  to  be  repaired  or  switched 
out  of  the  train.  The  railroads'  proposals 
permitted  trains  to  depart  these 
locations  with  only  95  percent  operative 
brakes.  The  railroads'  proposals  did  not 
require  the  performance  of  inboimd 
inspections  but  were  intended  to 
alleviate  some  of  the  inspection 
requirements  on  outbound  trains  since 
they  were  performed  inboimd. 

Rail  labor's  proposals  also  included 
provisions  for  the  performance  of 
inbound  brake  and  mechanical 
inspections.  Labor  proposed  that  these 
inspections  must  be  pCTformed  by 
carmen.  The  basic  requirements 
regarding  the  treatment  of  defective 
equipment  were  similar  to  those 
proposed  by  the  railroads.  Labor's 
proposal  also  contained  provisions 
requiring  dynamic  brakes,  event 
recorders,  and  two-way  EOTs.  Labor 
representatives  attempted  to  provide  an 
incentive  to  railroads  that  perform 
inbound  brake  and  mechanical 
inspections  by  permitting  railroads  to 
depart  with  only  95  percent  operative 
brakes  from  locations  where  these 
inbound  inspections  are  performed.  If  a 
railroad  performed  all  of  the  inspections 
on  the  outbound  trains,  however,  then 
labor's  proposal  required  100  percent 
operative  brakes  from  those  locations. 

Both  the  labor  and  management 
proposals  also  addressed  the  method  by 
which  the  various  proposed  inspections 
were  to  be  performed.  Railroad 
representatives  proposed  that 
mechanical  inspections  be  conducted 
on  both  sides  of  each  car  where 
physically  possible.  These  proposals 
also  indicated  that  brake  inspections 
coidd  be  conducted  on  one  side  of  the 
cars  during  the  set  and  one  side  during 
the  release  with  a  roll-by  option  if  the 
design  of  the  car  permits  the  observation 
of  the  appUcation  and  release  from  one 
side  of  the  car.  However,  the  proposals 
do  not  require  a  mechanical  inspection 
at  l.OOO-mile  brake  inspections  and  Cail 
to  specify  exacUy  how  the  brakes  are  to 
be  observed  during  this  inspection. 
Thus,  the  railroads'  position  regarding 
the  precise  method  of  performing  a 
brake  inspection  when  not  combined 
with  a  mechanical  inspection  is 
somewhat  unclear.  The  railroads  also 


proposed  that  piston  travel  be  observed 
on  each  car  during  every  brake 
inspection  except  a  continuity  check, 
thereby  mandating  that  inspectors  cross 
over  the  cars  if  necessary  to  view  the 
piston  travel. 

Rail  labor  representatives  proposed 
detailed  requirements  relating  to  the 
methods  for  performing  a  proper  brake 
inspection.  "These  individuals  proposed 
that  both  sides  of  a  train  must  be  walked 
during  both  the  application  and  release 
of  the  brakes.  These  representatives 
believed  that  tl;e  only  way  to  view  all 
of  the  equipment  necessary  to  conduct 
a  proper  brake  inspection  is  by  walking 
the  train.  Labor's  proposal  did  permit 
trains  that  receive  a  mechanical 
inspection  pursuant  to  Part  215  by  a 
carman  to  have  its  brakes  inspected  by 
a  walking  inspection  of  one  side  of  the 
train  with  the  option  to  use  a  vehicle  on 
the  other  side  during  the  application  of 
the  brakes.  Such  trains  also  had  the 
option  to  use  a  vehicle  or  perform  a  roll- 
by  inspection  on  both  sides  of  the  train 
to  observe  the  release  of  the  brakes. 
Labor's  proposals  also  permitted  carriers 
to  conduct  an  inspection  of  the 
appUcation  of  the  brakes  and  its 
component  parts  from  one  side  of  the 
train  and  the  release  of  the  brakes  fit>m 
the  other  side  of  the  train  if  the  carrier 
could  effectively  demonstrate  that  the 
design  of  the  cars  is  such  to  permit  the 
brake  application,  brake  release,  and 
component  parts  to  be  observed  from 
one  side  of  the  train. 

The  proposals  of  both  rail 
management  and  rail  labor  also 
addressed  the  inspection  of  cycle  trains 
(i.e.,  trains  that  operate  in  a  continuous 
cycle  between  two  points,  that  remain 
intact,  and'that  generally  consist  of  cars 
of  the  same  mechanical  type).  Both 
proposals  required  that  cycle  trains 
receive  a  mechanicfd  and  initial 
terminal  brake  inspection  based  on  the 
distance  the  train  has  traveled.  The 
railroads'  proposal  would  require  these 
inspections  at  1,000  mile  intervals. 
Whereas,  the  labor  proposal  required 
the  inspections  once  every  cycle  for 
trains  traveling  between  500  and  1,000 
miles  between  origination  and 
destination,  and  once  every  other  cycle 
for  trains  traveling  less  than  500 
between  origination  and  destination. 

FRA  Conclusions.  Based  on 
consideration  of  the  information  and 
proposals  outlined  above  as  well  as  its 
experience  in  the  enforcement  of  the 
current  power  brake  regulations,  FRA 
believes  that  the  alternative  proposals 
submitted  in  response  to  the  1994 
NPRM,  as  well  as  the  proposals 
developed  as  part  of  the  RSAC  process, 
are  not  viable  models  upon  which  a 
revision  of  the  freight  power  brake  ^ 
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requirements  can  be  based.  The 
alternative  approach  submitted  by  AAR 
in  response  to  the  1994  NPRM  contains 
a  performance  standard  based  upon  the 
number  of  mechanically-caused 
incidents  per  million  train  miles.  FRA 
does  not  believe  this  is  an  appropriate 
standard  on  which  to  base  the  frequency 
of  brake  inspection  and  maintenance 
requirements.  Such  a  standard  is  based 
on  the  occurrence  of  incidents  rather 
than  on  a  factor  which  could  measure  a 
railroad's  performance  prior  to  an 
accident  occurring  and  thus,  prevent 
incidents  before  they  happen.  In 
addition,  the  applicability  of  the 
standard  to  the  entire  industry  would  be 
difficult  to  calculate  on  a  railroad-by- 
railroad  basis,  especially  due  to  the 
large  number  of  short  line  railroads 
currently  operating  in  the  country.  The 
proposed  performance  standard  is  also 
very  subjective  as  many  incidents  are 
due  to  a  variety  of  causes  only  part  of 
which  may  be  a  mechanical  or  brake 
related  cause.  Thus,  identifying  what 
actually  constitutes  a  mechanically- 
caused  incident  would  be  very  difficult, 
if  not  impossible  in  some 
circumstances.  Furthermore,  as  the 
calculation  of  the  performance  standard 
would  be  based  on  incident  information 
submitted  to  FRA  by  the  railroad's 
themselves,  the  potential  for  data 
manipulation  would  exist  which  could 
cast  doubt  on  the  validity  and  accuracy 
of  the  performance  standard. 

The  AAR's  alternative  proposal  also 
seriously  limited  FRA's  ability  to  take 
necessary  enforcement  actions  imtil  a 
railroad's  non-compliance  resulted  in  a 
substantial  increase  in  mechanically- 
caused  incidents.  In  addition,  the 
restrictions  imposed  on  a  railroad  with 
poor  performance  would  have  permitted 
the  railroad  to  operate  under  more 
lenient  inspection  requirements  than 
the  current  power  braike  regulations. 
The  proposal  also  permitted  the 
operation  of  trains  out  of  initial 
terminals  with  only  95  percent 
operative  brakes  and  thus,  would 
potentially  permit  cars  with  inoperative 
brakes  to  be  moved  past  locations  where 
the  necessary  repairs  could  be 
performed  which  would  be  contrary  to 
the  statutory  provisions  related  to  the 
movement  of  cars  with  defective  brakes 
contained  at  49  U.S.C.  20303. 
Consequently,  FRA  believes  that  the 
alternative  approach  submitted  by  the 
AAR  in  response  to  the  1994  NPRM  is 
based  on  a  very  subjective  performance 
standard,  would  be  extremely  difficult 
to  enforce,  is  contrary  to  certain 
statutory  requirements,  and  most  likely 
would  not  achieve  the  same  level  of 
safety  as  the  current  regulations. 


Although  the  proposals  submitted  by 
both  rail  labor  and  rail  management 
during  the  discussions  of  the  RSAC 
Working  Croup  meetings  contain 
elements  which  FRA  believes  would 
increase  the  safety  of  railroad 
operations,  both  proposals  also  contain 
elements  that  caimot  be  sustained  on 
either  a  safety,  economic,  or  legal  basis. 
As  noted  in  the  discussion  above,  the 
proposals  submitted  by  both  labor  and 
management  were  presented  as 
packages.  The  parties  made  clear  that 
the  various  elements  contained  in  the 
proposals  could  not  be  isolated  and  be 
acceptable,  they  had  to  be  considered  in 
conjunction  with  all  of  the  elements 
contained  in  the  proposals.  Therefore, 
FRA  is  reluctant  to  use  any  of  the 
proposals  submitted  during  the  RSAC 
process  as  a  basis  for  any  revision  of  the 
power  brake  regulations.  Furthermore, 
representatives  of  both  labor  and 
management  indicated  that  if  they  could 
not  reach  agreement  on  the  revision  of 
the  power  brake  regulations,  then  any 
revision  contemplated  by  FRA  shoiUd 
track  the  current  inspection 
requirements  and  intervals. 

Both  proposals  contained 
requirements  restricting  the  movement 
of  trains  inspected  by  train  crews  to  no 
more  than  500  miles  before  the  train 
would  be  reinspected  by  more  highly 
qualified  inspectors.  However,  railroad 
representatives  stressed  that  their 
acceptance  of  a  return  to  a  500  mile 
brake  inspection  was  conditioned  on 
and  could  only  be  economically 
justified  if  the  railroads  were  provided 
the  ability  to  move  some  trains  to 
destination  (i.e.  2,000  miles  or  more)  as 
well  as  flexibiUty  in  the  movement  of 
defective  equipment,  both  of  which 
were  included  in  their  proposal. 
Whereas,  labor  representatives  stated 
that  the  acceptance  of  permitting  train 
crews  to  perform  any  inspections  was 
conditioned  on  a  commitment  by  the 
railroads  to  ensure  that  all  other 
inspections  would  be  performed  by 
carmen  or  similarly  trained  persoimel 
and  that  the  ciurent  1,000  mile  interval 
between  inspections  be  retained  imless 
labor  and  management  jointly  agreed  to 
an  extension.  Labor's  proposal  also 
would  have  permitted  a  "cittsory" 
inspection  to  be  performed  by  train 
crews  at  initial  terminals  in  order  to 
reduce  the  burden  on  railroads  if  a  500 
mile  inspection  were  adopted. 
Consequently,  although  both  proposals 
contained  a  500-mile  restriction  on 
trains  inspected  by  train  crews,  both 
proposals  also  contained  various  other 
restrictions  or  conditions  that  were  part 
of  the  500-mile  restriction  that  were 


very  different  and  in  FRA's  view  are 
irreconcilable. 

Although  FRA  believes  that  a  500- 
mile  inspection  interval  would  most 
likely  increase  the  safety  on  today's 
railroads,  FRA  does  not  believe  that  the 
return  to  a  500-mile  interval  is  the  most 
efficient  or  most  cost-effective  method 
of  achieving  the  desired  result,  as 
disaissed  below  in  more  detail.  In 
FRA's  view,  many  of  the  items  proposed 
by  the  parties  in  order  to  make  a  500- 
mile  iiispection  interval  a  viable 
approach  would  have  the  potential  for 
increasing  the  safety  risks  that  already 
exist.  For  example,  FRA  is  not  ciurently 
willing  to  permit  trains  to  travel 
extended  distances  without  strict 
operational  conditions  being  imposed 
and  without  a  means  to  obtain 
information  on  the  condition  of  such 
trains  at  the  time  they  arrive  at 
destination.  Furthermore,  FRA  is 
concerned  that  any  safety  gains  acquired 
frt>m  a  500-mile  inspection  interval 
would  "be  negated  by  other  provisions 
contained  in  the  various  proposals  such 
as  allowing  the  extended  movement  of 
defective  equipment  or  the  performance 
of  "cursory"  inspections  by  train  crews 
at  initial  terminals. 

As  noted  above,  both  proposals  also 
contained  provisions  extending  some 
flexibility  in  the  movement  of  defective 
brake  equipment.  The  railroads' 
proposal  permitted  the  movement  of 
any  train  with  only  95  percent  operative 
brakes  and  permitted  the  defective  cars 
to  be  hauled  as  far  as  destination. 
Although  the  labor  proposal  limited  the 
locations  and  trains  where  defective 
equipment  could  be  hauled,  the 
proposal  did  permit  defective 
equipment  to  be  hauled  out  of  initial 
terminals  and  to  destination  if  certain 
stringent  inspection  practices  were 
implement  by  the  railroad.  CurrenUy,  49 
U.S.C.  20303  permits  equipment  with 
defective  brakes  to  be  moved  only  if  tiie 
movement  is  necessary  for  conducting 
repaira  and  limits  such  movement  to  die 
nearest  location  where  the  necessary 
repaira  can  be  effectuated.  Therefore, 
both  of  the  proposals  were  based,  in 
pari,  on  provisions  designed  to  provide 
incentives  to  perform  heightened 
inspections  that  are  contrary  to  the 
statutory  requirements  regarding  the 
movement  of  equipment  with  defective 
safety  appliances.  At  the  time  these 
propos^  were  discussed  by  the 
membera  of  the  Working  Group  it  was 
agreed  that  if  a  consensus  could  be 
achieved,  then  representatives  of  all 
parties  involved  would  petition 
Congress  in  an  attempt  to  change  the 
current  statutory  reqiiirements.  As  no 
consensus  was  reached,  FRA  is  botmd 
by  the  statutory  requirements  regarding 
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the  movement  of  defective  equipment 
and  will  not  propose  any  requirements 
that  are  not  in  accordance  with  those 
provisions.  (See  discussion  below  titled 
"Movement  of  Defective  Equipment") 

In  1982,  when  FRA  extended  the  500- 
mile  inspection  interval  to  1,000  miles, 
FRA  intended  that  quality  initial 
terminal  brake  inspections  would  be 
performed  by  the  railroads.  FRA  feels 
that  railroads  have  not  conducted  the 
excellent  initial  terminal  inspections 
that  were  contemplated  in  1982. 
Furthermore,  contrary  to  the  railroads' 
contention,  FRA  feels  that  many  initial 
terminal  brake  inspections  are  being 
performed  by  individuals  who  are  not 
sufficientiy  quahfied  or  trained.  FRA 
recognizes  that  since  1982  new 
technology  and  improved  equipment 
have  been  developed  that  allow  trains  to 
operate  for  longer  distances  with  fewer 
defects.  However,  the  key  to  achieving 
this  improved  capability  is  to  ensure  the 
proper  operation  and  condition  of  the 
equipment  at  the  location  where  the 
train  is  initially  assembled. 

Although  FRA  agrees  that  many  of  the 
initinl  terminal  inspections  conducted 
by  train  crews  are  not  of  the  quality 
anticipated  in  1982  when  the  inspection 
iiUerval  was  increased  from  500  utiles  to 
1,000  miles,  FRA  believes  that  properly 
trained  and  qualified  train  crew 
persoimel  could  perform  certain  brake 
inspections  and  some  have  been 
performing  such  inspections  for  several 
yeara.  FRA  believes  that  a  reversion  to 
a  500  mile  restriction  on  trains 
inspected  by  train  crews  does  not 
adequately  address  the  concerns 
regarding  the  safety  of  these  trains  and 
would  impose  an  economic  burden  on 
the  railroads  that  cannot  be  justified. 
Two  of  the  major  factora  in  ensuring  the 
quality  of  brake  inspections  is  the 
proper  training  of  the  persons 
performing  the  inspections  and 
adequate  enforcement  of  the 
requirements.  Therefore,  FRA  believes 
that  the  current  1,000  mile  inspection 
interval  shoidd  be  retained  but  intends 
to  propose  general  training  requirements 
for  persons  conducting  brake 
inspections.  These  proposed  training 
requirements  will  include  general 
provisions  requiring  both  classroom  and 
"hands-on"  training,  general  testing 
requirements,  and  annual  refresher 
traiiung  provisions.  FRA  is  also 
proposing  to  require  that  various 
training  records  be  maintained  by  the 
railroads  in  order  for  FRA  to  determine 
the  basis  for  a  railroad's  determination 
that  a  particular  person  is  considered 
quahfied  to  perform  a  brake  inspection, 
test,  or  repair.  FRA  believes  these 
general  training  and  recordkeeping 
requirements  will  provide  some 


assiuances  that  qualified  people  are 
conducting  the  required  brake  system 
inspections  and  tests. 

nlA  also  intends  to  enhance  and 
increase  its  enforcement  activities  with 
regard  to  the  performance  of  the  brake 
inspections  and  tests  proposed  in  this 
NPRM,  particularly  those  performed  by 
train  crews.  FRA  intends  to  make  a 
concerted  effort  to  focus  on  the 
qualifications  of  train  crew  membera 
and  vtrill  strictiy  scrutinize  the  method 
and  length  of  time  spent  by  these 
individuals  in  the  performance  of  the 
required  inspections.  This  may  involve 
the  review  of  event  recorder  tapes  to 
ensure  that  a  sufficient  amount  of  time 
was  afforded  for  conducting  a  proper 
inspection  of  the  brake  system.  FRA  will 
also  focus  its  inspection  activities  to 
ensure  that  train  crews  are  provided  the 
proper  equipment  necessary  to  perform 
many  of  die  required  inspection. 

In  addition  to  focusing  its 
enforcement  and  to  aid  in  that  initiative, 
FRA  proposes  to  clarify,  update,  and 
modify  the  current  inspection 
requirements  in  order  to  close  what  are 
perceived  to  be  existing  loopholes  and 
to  incorporate  what  FRA  beUeves  to  be 
the  best  practices  currenUy  existing  in 
the  industry  while  updating  the 
requirements  to  recognize  existing 
technology.  FRA  believes,  and  many 
representatives  of  rail  labor  and 
management  agree,  that  the  current 
inspection  requirements  are  very  good 
for  the  most  part  and  are  sufficient  to 
ensiu-e  a  high  level  of  safety,  but  that 
they  need  to  be  strictiy  enforced, 
clarified,  and  updated  to  recognize 
existing  and  new  technology.  Therefore, 
FRA  does  not  propose  an  extensive 
revision  of  the  basic  brake  inspection 
intervals  or  requirements.  Rather,  FRA 
proposes  a  moderate  revision  of  the 
requirements,  with  the  intent  of 
tightening,  expanding,  or  clarifying 
those  inspection  or  testing  requirements 
which  have  created  enforcement 
problems  or  inconsistencies  in  the  past. 
FRA  intends  to  recognize  some  of  the 
technological  improvements  made  in 
the  industry  such  as  the  use  of  two-way 
EOTs  during  the  brake  tests  and  use  of 
the  air  flow  method  of  qualifying  train 
air  brake  systems.  FRA  also  recognizes 
that  some  trains  are  capable  of  moving 
extended  distances  between  inspections 
provided  that  comprehensive 
inspections  are  performed  at  the 
locations  where  the  trains  are 
originated.  (See  disciission  below  titled 
"Extended  Haul  Trains.") 

In  order  to  clarify  the  requirements 
regarding  where  and  when  various 
brake  inspections  and  tests  must  be 
performed,  FRA  proposes  to  modify  the 
terminology  related  to  the  power  brake 


inspection  and  testing  requirements 
contained  in  the  current  regulations, 
which  is  generally  based  on  the 
locations  where  the  inspections  and 
tests  are  performed  (i.e.,  initial  terminal, 
intermediate  locations).  Instead,  FRA 
proposes  to  identify  various  classes  of 
inspections  based  on  the  duties  and 
•tjrpe  of  inspection  required,  such  as: 
Class  I;  Class  LA;  and  Class  n.  This  is 
similar  to  the  approach  taken  by  FRA  in 
the  1994  NPRM  and  in  the  proposed 
rulemaking  on  passenger  equipment 
safety  standards.  See  59  FR  47736-40. 
FRA  beUeves  that  this  type  of 
classification  system  will  avoid  some  of 
the  confusion  that  currently  arises 
regarding  when  and  where  a  certain 
brake  inspection  must  be  performed. 

CiirrenUy,  the  brake  system 
inspection  and  testing  requirements  are_ 
interapersed  within  §  232.12  and 
§  232.13  and  are  not  clearly  delineated. 
Therefore,  FRA  believes  that 
reorganizing  the  major  types  of  brake 
inspections  cuirentiy  contained  in  the 
regulations  into  separate  and  distinct 
sections  will  provide  the  regulated 
communify  with  a  better  underetanding 
as  to  when  and  where  each  inspection 
or  test  is  required.  Although  FRA 
proposes  a  change  in  the  terminology 
used  to  describe  the  various  power 
brake  inspections  and  tests,  die 
requirements  of  these  inspections  and 
tests  will  mirror  the  current 
requirements  and  are  not  intended  to 
change  or  modify  any  of  the  voluminous 
case  law  that  has  been  developed  over 
the  yeara  regarding  the  inspections. 
Consequently,  FRA  proposes  four  major 
types  of  brake  inspections  to  be 
performed  by  freight  railroads  some 
time  during  the  operation  of  the 
equipment.  FRA  proposes  the  terms 
"Class  I."  "Class  lA."  "Class  D,"  and 
"Class  ni"  to  identify  the  four  major 
types  of  brake  inspections  required  by 
this  proposal. 

The  proposed  Class  I  brake  test 
generally  contains  the  requirements 
currently  contained  in  §  232.12  (a)  and 
(c)-(h).  These  requirements  have  been 
reorganized  to  clearly  delineate  when 
and  how  the  inspection  is  to  be 
performed  based  on  current 
interpretations  and  comments  received 
since  the  1994  NPRM.  The  requirements 
have  also  been  modified  to  require 
written  notification  that  the  test  was 
performed  and  that  this  notification  be 
retained  in  the  train  imtil  it  reaches 
destination.  The  proposed  revisions  also 
acknowledge  the  use  of  the  air  flow 
method  for  qualifying  train  brake 
systems  and  permits  the  use  of  end-of- 
train  devices  in  the  performance  of  the 
test.  The  proposal  also  provides  some 
latitude  to  trains  received  in  interchange 
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that  have  a  pre-tested  car  or  solid  block 
of  cars  added  at  the  interchange  point  or 
that  are  moved  less  than  20  miles  after 
being  received  in  interchange  based  on 
the  relative  safety  of  permitting  these 
types  of  trains  to  continue  without  the 
performance  of  a  comprehensive  Class  I 
brake  test. 

The  proposed  Class  lA  brake  test 
clarifies  the  requirements  for  performing 
1,000-mile  brake  inspections  currently 
contained  in  §  232.12(b).  The  proposal 
makes  clear  that  the  most  restrictive  car 
or  block  of  cars  in  the  train  determines 
when  this  inspection  must  occur  on  the 
entire  train.  FRA  also  proposes  to 
require  that  railroads  designate  the 
locations  where  the^e  inspections  will 
be  conducted  and  does  not  permit  a 
change  in  those  designations  without 
30-day  notice  or  the  occurrence  of  an 
emergency  situation.  The  proposed 
Class  n  and  Class  m  brake  tests 
essentially  clarify  the  intermediate 
terminal  inspection  requirements 
currently  contained  in  §  232.13(c)  and 
(d)  regarding  the  performance  of  brake 
system  inspections  when  cars  are  added 
en  route  or  when  the  train  consist  is 
slightly  altered  en  route. 

In  addition  to  the  modifications  and 
clarifications  proposed  with  regard  to 
the  four  major  types  of  brake  system 
inspections,  FRA  also  proposes  to 
retain,  with  clarification  and 
elaboration,  the  basic  inspection 
requirements  related  to  transfer  trains 
currently  contained  at  §  232.13(e)  as 
well  as  die  reqxiirements  for  performing 
brake  system  inspections  using  yard  air 
sources  currently  contained  at 
§  232.12(i).  FRA  also  proposes  to  retain 
the  requirements  related  to  the 
inspection  and  testing  of  locomotives 
when  used  in  double  heading  and 
helper  service  oirrently  contained  at 
§  232.15.  FRA  proposes  some  additional 
inspection  requirements  of  locomotives 
when  used  in  helper  service  or  when 
used  in  distributed  power  operations  to 
ensure  the  proper  functioning  of  the 
brakes  on  these  locomotives  as  these 
types  of  inspections  are  not  adequately 
addressed  in  the  current  regulation. 
Furthermore,  FRA  does  recognize  in  this 
proposal  that  trains,  if  properly 
inspected,  can  safely  travel  greater  than 
1,000  miles  between  brake  inspections. 
(See  discussion  below  titled  "Extended 
Haul  Trains.") 

B.  Extended  Haul  Trains 

In  the  1994  NPRM,  FRA  recognized 
that  since  1982  new  technology  and 
improved  equipment  have  been 
developed  that  allow  trains  to  operate 
for  longer  distances  with  fewer  defects. 
However,  FRA  further  acknowledged 
that  the  key  to  achieving  this  improved 


capability  is  to  ensure  the  proper 
operation  and  condition  of  the 
equipment,  and  that  the  best  way  of 
ensuring  the  proper  operation  and 
condition  of  equipment  is  to  perform 
quality  initial  terminal  brake 
inspections  and  to  conduct  proper 
equipment  maintenance.  Therefore,  in 
1994  FRA  proposed  a  sliding-scale 
approach  that  based  the  allowable 
distance  a  train  may  travel  between 
brake  inspections  on  a  variety  of  factora 
and  based  on  the  conditions  that  were 
satisfied  by  the  railroad.  Consequently, 
a  train  would  be  allowed  to  travel 
anywhere  between  500  and  3,500  miles 
from  the  point  of  initial  terminal 
without  additional  power  brake  tests  or 
inspections.  See  59  FR  47735. 

As  noted  in  the  previous  discussion, 
the  AAR  submitted  an  alternative 
proposal  which  would  have  pomitted 
some  trains  to  travel  as  far  as  3,600 
miles  between  brake  inspections. 
Whereas,  the  BRC  and  other  labor 
representatives  objected  to  any 
movement  beyond  1,000  miles  based  on 
the  railroads'  commitment  to  perform 
quality  initial  terminal  inspections  in 
1982,  which  they  claim  has  not 
happened.  However,  the  proposals 
submitted  by  both  rail  labor  and  rail 
management  during  the  RSAC  Working 
Group  deUberations  provided 
provisions  for  the  potential  movement 
of  trains  greater  than  1,000  miles 
between  brake  and  mechanical 
inspections.  (A  detailed  synopsis  of 
these  proposals  is  contained  in  the 
preceding  discussion  and  will  not  be 
reiterated).  Admittedly,  the  proposals 
differed  greatly  regarding  exactly  which 
trains  would  be  permitted  the  extended 
movements  and  the  process  by  which 
such  movements  would  be  sanctified  by 
FRA.  However,  all  of  the  proposals 
stressed  the  necessity  that  any  train 
permitted  to  travel  longer  distances 
between  brake  inspections  would  be 
required  to  be  thoroughly  inspected  by 
highly  qualified  inspectora  at  its  point 
of  origin  or  early  in  the  lifis  of  the  train. 
Consequently,  it  is  clear  from  the 
submitted  proposals  and  the 
presentations  made  at  the  time  they 
were  presented  that  virtually  every 
member  of  the  industry  acknowledges 
that  the  key  to  permitting  trains  to  move 
extended  distances  lies  in  the  quality  of 
the  inspection  the  train  receives  at  or 
near  the  beginning  of  its  journey. 

FRA  Conclusions.  FRA  continues  to 
believe  that  if  a  train  is  properly  and 
thoroughly  inspected,  with  as  many 
defective  conditions  being  eliminated  as 
possible,  that  the  train  is  capable  of 
traveling  well  over  1,000  miles  between 
brake  inspections.  By  this,  FRA 
contends  that  not  only  must  the  brake 


system  be  in  quality  condition  but  that 
the  mechanical  components  of  the 
equipment  must  be  in  equally  prime 
condition.  As  the  distance  a  train  is 
allowed  to  travel  increases,  the 
mechanical  condition  of  the  equipment 
is  a  key  factor  in  ensuring  the  proper 
and  safe  operation  of  the  train  brake 
system  throughout  the  entire  trip.  FRA 
also  continues  to  believe  that  the  best 
place  to  ensure  the  proper  conduct  of 
these  inspections  and  to  ensure  that  the 
train's  brake  system  and  mechanical 
components  are  in  the  best  condition 
possible  is  at  a  train's  point  of  origin 
(initial  terminal). 

In  1994,  FRA  proposed  a  set  of 
requirements  that  must  be  met  by  a 
railroad  in  order  to  move  a  train  up  to 
1,500  miles  without  performing 
additional  brake  inspections.  "Ilie 
requirements  included  such  things  as 
low  defect  ratios,  maintenance 
programs,  and  the  performance  of 
quality  brake  and  mechanical 
inspections  at  a  train's  point  of  origin. 
FRA  agrees  with  several  commentera 
that  some  of  the  proposed  requirements 
were  overly  burdensome  and  were 
partially  predicated  on  potentially 
subjective  standards.  However,  FRA 
continues  to  believe  that  many  of  the 
inspection  requirements  and  movement 
restrictions  proposed  in  1994  are  valid 
conditions  that  must  be  met  in  order  to 
permit  the  extended  movement  of 
trains.  These  include:  the  performance 
of  a  quality  in-depth  brake  inspection  by 
a  hi^ly  qualified  inspector;  the 
performance  of  a  quaUty  mechanical 
inspection  by  a  person  qualified  under 
49  CFR  215.11;  and  a  restriction  on  the 
number  of  set-outs  and  pick-ups 
occurring  en  route.  FRA  also  believes' 
these  trains  must  be  closely  monitored 
to  ensure  that  both  the  brake  system  and 
mechanical  components  remain  safely 
intact  throughout  the  train's  jotimey. 

FRA  proposes  to  permit  certain 
designated  trains  to  move  up  to  1,500 
miles  between  brake  and  mechanical 
inspections  provided  the  railroad  meets 
various  inspection  and  monitoring 
requirements,  which  FRA  believes  will 
ensure  the  safe  and  proper  operation  of 
these  trains.  As  no  trains  are  currently 
permitted  to  travel  in  excess  of  1,000 
miles  between  inspections,  FRA  is  not 
willing  to  propose  more  than  1,500 
miles  between  such  inspections  until 
appropriate  data  is  developed  which 
establishes  that  equipment  moved  under 
the  proposed  criteria  remains  in  proper 
condition  throughout  the  train's  trip. 
FRA  believes  that  the  proposed 
provision  requiring  the  performance  of 
an  inboimd  inspection  at  destination  or 
at  1,500  miles  and  the  requirement  that 
carriera  maintain  records  of  all  defective 
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conditions  discovered  on  these  trains 
create  the  bases  for  developing  such 
data.  In  order  to  ensure  the  accuracy  of 
the  data  as  well  as  ensure  the  proper 
and  safe  operation  of  these  trains,  FRA 
also  proposes  that  these  trains  have  100 
percent  operative  brakes  and  contain  no 
cars  with  mechanical  defects  at  their 
points  of  origin  and  at  the  time  of 
departiire  from  the  1,500  point,  if 
moving  an  additional  1,500  miles  frt>m 
that  location  between  brake  inspections. 
FRA  further  proposes  that  these  trains 
not  conduct  any  pick-ups  or  set-outs  en 
route,  except  for  the  removal  of 
defective  equipment,  in  order  to 
minimize  the  disruptions  made  to  the 
integrity  of  the  train's  brake  system  and 
reduce  mechanical  damage  that  may 
occur  during  switching  operations.  In 
addition,  there  is  currently  no  reliable 
tracking  system  available  to  FRA  to 
ensure  that  care  added  to  the  train  en 
route  have  been  inspected  in  accordance 
with  the  proposed  requirements. 

As  noted  earUer  in  the  discussion, 
FRA  believes  that  in  order  for  a  train  to 
be  permitted  to  travel  1,500  miles 
between  inspections,  the  train  must 
receive  inspections  that  ensure  the 
optimum  condition  of  both  the  brake 
system  and  the  mechanical  components 
at  the  location  where  the  train 
originates.  In  order  to  ensure  that  these 
quadity  inspections  are  being  performed, 
FRA  proposes  to  require  that  they  be 
performed  by  highly  quahfied  and 
experienced  inspectors.  As  FRA  intends 
the  Class  I  brake  test  that  is  required  to 
be  performed  on  these  trains  at  their 
point  of  origin  to  be  as  in-depth  and 
comprehensive  as  possible,  FRA 
believes  that  these  inspections  must  be 

Krformed  by  individuals  possessing  the 
owledge  to  not  only  identify  and 
detect  a  defective  condition  in  all  of  the 
brake  equipment  required  to  be 
inspected,  but  also  possess  the 
knowledge  to  recognize  the 
interrelational  workings  of  the 
equipment  and  the  ability  to  trouble- 
shoot  and  repair  the  equipment. 
Therefore,  FRA  proposes  the  term 
"qualified  mechanical  inspector"  to 
identify  and  describe  those  individuals 
it  believes  possess  the  necessary 
knowledge  and  experience  to  perform 
the  proposed  Class  I  brake  tests  on  these 
trains. 

A  "qualified  mechanical  inspector"  is 
a  person  with  training  or  instruction  in 
the  troubleshooting,  inspection,  testing, 
maintenance,  or  repair  of  the  specific 
train  brake  systems  the  person  is 
assigned  responsibiUty  and  who's 
primary  responsibilities  include  work 
generally  consistent  with  those 
functions.  (See  §  232.5  of  the  section-by- 
section  for  a  more  detailed  discussion  of 


"qualified  mechanical  inspector.")  FRA 
further  believes  these  same  highly 
qualified  inspectors  must  be  the 
individuals  performing  the  proposed 
inbound  inspection  on  these  extended 
haul  trains  in  order  to  ensure  that  all 
defective  conditicms  are  identified  at  the 
train's  destination  or  1,500  mile 
location.  Similarly,  FRA  proposes  that 
all  of  the  mechanical  inspections 
required  to  be  performed  on  these  trains 
be  conducted  by  inspectors  designated 
pureuant  to  49  CFR  215.11,  rather  than 
train  crew  members,  in  order  to  ensure 
that  all  mechanical  components  are  in 
proper  condition  prior  to  the  train's 
departure. 

C  Air  Flow  Method 

The  air  flow  method  (AFM)  of  train 
air  brake  testing  monitors  the  rate  of  air 
flow  through  the  automatic  brake  valve 
to  the  brake  pipe  by  the  means  of  a 
brake  pipe  flow  indicator.  The  AFM  of 
brake  testing  is  a  more  comprehensive 
test  than  the  present  leakage  test.  The 
leakage  method  only  measures  the 
amount  of  leakage  from  the  brake  and 
branch  pipes,  whereas  the  AFM  tests  the 
entire  brake  system  including  the 
reservoirs  and  control  valves.  In 
addition,  the  leakage  method  does  not 
test  the  capability  of  the  pressure- 
maintaining  featiue  of  the  26L  brake 
equipment.  The  AFM,  on  the  other 
hand,  tests  the  brake  system  just  as  it  is 
operated,  with  the  pressiue-maintaining 
feature  cut  in. 

The  AFM  of  qualifying  train  air  brake 
systems  has  been  allowed  in  Canada  as 
an  alternative  to  the  leakage  test  since 
1984.  In  addition,  several  railroads  in 
the  United  States  have  been  using  the 
AFM  since  1989  when  the  AAR's 
petition  for  a  waiver  of  compliance  was 
granted  allowing  the  AFM  as  an 
alternative  to  the  leakage  test.  In  order 
to  determine  if  the  AFM  of  train  air 
brake  testing  should  be  included  as  an 
alternative  to  the  leakage  test,  FRA 
requested  comments  fr^m  interested 
parties  in  the  ANFRM  regarding  the 
operating  history  of  the  AFM.  See  57  FR 
62552. 

The  AAR  and  several  railroads 
commented  on  the  operating  experience 
of  using  the  AFM.  These  commentera 
reported  that  the  AFM  is  an  efiiective 
and  reliable  method  of  qualifying  train 
brakes  and  that  the  greatest  benefit  of 
the  method  is  the  ii^ormation  it 
provides  to  the  train  crew.  CP  Rail 
reported  that  testing  on  the  AFM  started 
in  Canada  in  1975  and  became  an 
alternate  method  of  quaUfying  train 
brakes  in  1984.  CP  Rail  as  weU  as 
several  other  railroads  stated  that  they 
have  experienced  no  problems  with  the 
method.  Conrail  commented  that. 


although  it  initially  experienced 
problems  vdth  sticking  pointera. 
defective  check  valves,  and  protruding 
screws  on  the  air  flow  meters,  these 
problems  have  been  eliminated.  Conrail 
also  stated  that  use  of  the  AFM  has 
indicated  a  slight  reduction  in 
imdesired  emergencies.  Several 
railroads  conunented  that  the  AFM 
provides  information  to  the  train  crew 
regarding  the  brake  pipe  that  is  not 
provided  by  the  leakage  test.  Two 
railroads  responded  that  in  all  the  yean 
they  have  used  the  AFM  they  have 
experienced  no  instance  where  a  train 
had  to  stop  because  the  air  flow  could 
not  be  maintained.  The  AAR  maintained 
that  the  failure  rate  of  the  air  flow 
indicators  is  less  than  1  percent  In  fact, 
Conrail  stated  that  it  performed  9,000 
air  flow  indicator  caUbrations  in  1992 
and  found  only  90  defective  indicators. 
Several  railroads  commented  that  they 
currenUy  calibrate  the  air  flow  metera 
on  a  60-day  to  92-day  basis  and  have  no 
problem  with  current  calibration 
procedures.  Two  railroads  noted  that 
they  initially  had  problems  calibrating 
the  devices  due  to  orifice  sizes  but  have 
since  cured  this  problem.  One  railroad 
mentioned  that  it  had  problems 
calibrating  the  devices  in  extremely  cold 
weather  until  it  applied  condition  eight 
of  FRA's  waiver  to  the  cahbration  of  the 
gauge  on  the  locomotive  as  well  as  the 
test  orifices.  ("The  air  flow  indicator 
calibration  test  orifice  shall  be 
calibrated  at  temperatures  of  not  less 
than  20  degrees  Fahrenheit.") 

Railroad  representatives  unanimously 
opposed  any  requirement  that  woxdd 
m^e  using  the  AFM  mandatory  or  the 
sole  method  of  qualifying  brake  systems. 
All  railroad  commentera  supported  the 
adoption  of  the  AFM  as  an  alternative 
to  the  leakage  test  for  qualifying  braking 
systems.  Most  of  these  ccmunentera 
suggested  that  the  use  of  either  method 
is  an  economical  or  operational  decision 
that  should  be  made  by  each  individual 
railroad.  One  railroad  recommended 
that  trains  qualified  under  the  AFM 
should  be  requalified  with  the  leakage 
test  if  the  air  flow  indicator  £ails  en 
route.  The  cost  figures  presented  by  the 
AAR  and  several  railroads  for  equipping 
locomotives  with  air  flow  metere  range 
from  $350  to  $1,450  per  unit 

Both  the  Railway  Labor  Executives' 
Association  (RLEA)  and  the  BRC  as  well 
as  several  individual  carmen  opposed 
the  addition  of  the  AFM  as  an 
alternative  method  of  qualifying  brake 
systems.  The  parties  felt  that  the  leakage 
test  is  the  only  reliable  method  for 
determining  the  integrity  of  the  air  brake 
system  and  for  identifying  leaks.  These 
commentera  stated  that  the  AFM  only 
determines  whether  the  brake  pipe  is 
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compensating  for  existing  leaks  and 
does  not  identify  the  severity  of  the 
leak,  and  thus,  trains  would  be  allowed 
to  operate  with  leaks  over  5-psi,  which 
is  dangerous  especially  in  cold  weather 
and  could  result  in  an  emergency 
application  or  derailment. 

Westinghouse  Air  Brake  Company 
(WABCO)  responded  stating  that  both 
the  leakage  test  and  the  AFM  combined 
with  the  1 5-psi  gradient  restriction  are 
effective  and  acceptable  methods  of 
qualifying  braking  systems.  WABCO 
commented  that  the  60-CFM  limit 
required  by  the  AFM  and  the  5-psi  limit 
required  by  the  leakage  test  are  both 
conservative  figures  in  view  of  today's 
braking  system  capabilities,  and  that  the 
5-psi  limit  was  derived  long  before 
today's  pressure  maintaining  feature 
which  is  an  integral  part  of  all 
locomotive  brake  valves.  WABCO  stated 
that  front-to-rear  gradient  is  the  most 
important  element  of  braking 
performance  and  that  long  trains  with  a 
1 5-psi  gradient  can  be  operated  with  no 
problem.  This  commenter  also 
mentioned  that  the  60-CFM  limit  of  the 
AFM  would  allow  higher  leakage  on 
shorter  trains  but  nothing  that  would 
cause  a  problem  in  brake  operations  if 
the  1 5-psi  gradient  is  maintained. 

Based  on  these  comments,  FRA 
proposed  the  air  flow  method  as  an 
alternative  method  for  qualifying  train 
brake  systems  in  the  1994  NPRM.  See  59 
FR  47734.  In  response  to  this  proposal, 
labor  representatives  continued  to 
express  opposition  to  the  use  of  the  air 
flow  method  as  an  alternative  to  the 
leakage  test  contending  that  it  would 
not  accurately  measure  the  overall 
leakage  in  a  train's  air  brake  system.  At 
a  minimimi,  these  commenters 
lecommended  that  short  freight  trains 
not  be  allowed  to  use  the  air  flow 
method  as  it  may  allow  their  operation 
with  excessive  leakage;  however,  these 
commenters  did  not  provide  an 
indication  on  what  the  size  limitation 
should  be.  These  commenters  also  urged 
FRA  to  adopt  a  92-day  calibration 
period  as  that  is  current  practice.  The 
proposals  submitted  by  railroad 
management  in  the  RSAC  Working 
Group  meetings  included  the  option  of 
using  the  air  flow  method  when 
performing  brake  inspections.  The 
Working  Group  did  not  address  this 
portion  of  the  carrier's  proposal  since 
the  discussions  were  focused  on  more 
general  requirements  related  to  the 
inspection  and  testing  of  brake 
equipment. 

FRA  Conclusions.  FRA  believes  that  if 
a  train  contains  a  locomotive  equipped 
with  26L  freight  locomotive  brake 
equipment  and  the  train  is  equipped 
with  an  EOT  device,  that  train  should  be 


allowed  to  be  qualified  using  the  AFM. 
The  AFM  would  be  an  alternative  to  the 
leakage  test  for  quaUfying  properly 
equipped  freight  train  brake  systems. 
FRA  recognizes  the  concerns  of  several 
labor  organization  commenters 
opposing  the  adoption  of  the  AFM; 
however,  FRA  believes  these 
commenters'  apprehension  is  based  on 
their  imfamiliarity  with  the  method.  As 
FRA  pointed  out  in  the  ANPRM  and  the 
1994  NPRM,  and  as  several  commenters 
confirmed,  the  AFM  is  a  much  more 
comprehensive  test  than  the  leakage 
test.  See  57  FR  62551,  59  FR  47682- 
47683.  The  AFM  tests  the  entire  brake 
system  just  as  it  is  used,  with  the 
pressure-maintaining  feature  cut  in.  The 
method  has  been  allowed  in  Canada 
since  1984  without  any  problems.  Based 
on  the  comments  frttm  several  railroads 
and  information  obtained  during  the 
method's  testing  from  1981  to  1988, 
FRA  feels  the  AFM  is  an  effective  and 
reliable  alternative  method  of  qualifying 
train  brakes.  Although  FRA  is  not 
mandating  the  use  of  the  AFM,  FRA 
does  encourage  railroads  to  use  the 
method  on  all  trains,  not  necessarily  for 
qualifying  the  brake  systems,  but  as  a 
means  of  providing  additional 
information  regarding  the  brake  system 
to  the  train  crew.  FRA  further  believes 
that  calibration  of  the  air  flow  indicators 
should  be  performed  at  least  every  92 
days,  based  on  the  fact  that  it  is  the 
calibration  period  required  by  the 
current  FRA  waiver  granted  to  the  AAR 
and  because  most  railroads  stated  that 
they  already  calibrate  the  air  flow 
indicators  every  60  to  92  days  and  gave 
jio  indication  that  the  period  should  be 
altered.  See  54  FR  5195  (Feb.  1. 1989). 

FRA  also  shares  the  same  concerns  as 
some  commenters  in  allowing  the  use  of 
the  AFM  as  a  means  of  qualifying 
braking  systems  on  relatively  short 
freight  trains.  FRA  tends  to  agree  that 
due  to  the  shorter  length  of  these  types 
of  trains  the  use  of  the  AFM  to  qu^fy 
their  brake  systems  might  allow  these 
trains  to  operate  with  excessive  brake 
pipe  leakage.  However,  FRA  also  tends 
to  agree  that  if  the  proposed  1 5-psi 
gradient  is  maintained  then  the  leakage 
on  these  shorter  freight  trains  should 
not  cause  a  problem  in  brake  operations. 
Furthermore,  FRA  is  not  currently  able 
to  adequately  delineate  those  freight 
trains,  if  any,  that  should  not  be 
afforded  the  option  of  using  the  AFM. 
Consequently,  FRA  seeks  comment  from 
interested  parties  on  the  following: 

1.  What  IS  the  current  industry 
practice  and  experience  regarding  the 
use  of  the  AFM  on  relatively  short 
freight  trains? 

2.  Is  there  an  identifiable  train  length 
at  which  the  use  of  the  AFM  creates  the 


potential  for  a  train  to  operate  with 
excessive  leakage? 

D.  Brake  Pipe  Reduction 

Present  regulations  require  brake-pipe 
reductions  of  either  15  poimds,  20 
pounds,  or  full  service  depending  on 
which  of  the  required  train  air  brake  test 
is  being  performed.  See  49  CFR  232.12, 
232.13.  In  the  ANPRM,  FRA  sought 
comments  from  interested  parties  to 
determine  if  it  is  feasible  and  beneficial 
for  FRA  to  establish  one  standard  brake- 
pipe  reduction  for  all  required  train  air 
brake  tests.  See  57  FR  62556. 

The  AAR  and  several  railroads 
recommended  that  some  type  of 
performance  standard  be  established  so 
that  each  railroad  could  determine  the 
amoimt  of  reduction  that  best  suits  its 
operation.  The  AAR  also  suggested  that 
if  the  reduction  amounts  were  left  in  the 
discretion  of  the  individual  railroads,  it 
would  be  receptive  to  a  requirement  that 
the  railroad  indicate  what  reduction 
rates  it  would  use  at  different  locations. 
Several  railroads  commented  that  one 
standard  reduction  should  be  required 
for  all  tests  and  inspections  and  that  the 
standard  should  not  require  an  increase 
to  a  fiill  service  reduction  because  such 
a  practice  could  cause  undesired 
releases.  These  commentera  also  noted 
that  one  standardized  reduction  for  all 
tests  woiild  simplify  air  brake  tests  and 
make  it  easier  for  the  railroads  to  train 
and  instruct  their  employees.  Most  of 
the  commenting  railroadis  suggested  a 
20-psi  reduction  if  a  specific  amount 
were  established. 

Representatives  of  several  labor 
organizations  recommended  that  one 
standard  reduction  be  established  by 
FRA  rather  than  allowing  each 
individual  railroad  to  determine  their 
own  reductions.  This  recommendation 
was  based  on  the  commentera'  concern 
that  varying  reduction  standards  among 
the  railroads  would  caiise  confusion  for 
train  crews  since  many  railroads  swap 
trains  and  operate  crews  over  each 
other's  lines.  These  commentera  also  felt 
that  one  standardized  reduction  would 
make  training  easier. 

In  the  1994  NPRM,  FRA  proposed  a 
standardized  brake  pipe  reduction  of  20- 
psi  for  all  required  brake  inspections 
and  tests.  See  59  FR  47688.  The  only 
response  FRA  received  to  this  proposal 
was  from  the  BRC  which  contended  that 
a  20-psi  reduction  was  not  good  for 
determining  brake  pipe  leakage  since 
the  higher  the  pressure  in  the  brake 
pipe,  the  greater  the  leakage.  This 
commenter  recommended  that  FRA 
retain  a  1 5-psi  reduction  requirement 
for  the  performance  of  the  leakage  test. 

FRA  Conclusions.  FRA  intends  to 
again  propose  a  standardized  brake  pipe 
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reduction  of  20-psi  for  all  brake 
inspections  except  in  regard  to  the  brake 
inspection  performed  on  a  transfer  train. 
Due  to  the  lower  air  pressure  at  which 
the  transfer  train  brake  test  is 
performed,  FRA  believes  that  requiring 
only  a  1 5-psi  reduction  during  this 
inspection  is  the  most  effective  for 
ensuring  the  proper  operation  of  the 
brake  system  on  these  train.  FRA 
recognizes  BRC's  concerns  regarding 
impact  of  an  increased  air  pressure 
reduction  on  the  performance  of  the 
leakage  portion  of  a  brake  test;  however, 
FRA  believes  that  the  concerns  are 
addressed  by  FRA's  proposal  to  increase 
the  TTiiniTTiiirn  pressure  at  the  rear  of  the 
train  fit>m  60-psi  to  75-psi.  Furthermore, 
FRA  agrees  with  many  of  the 
commentera  that  a  standardized  brake 
pipe  reduction  of  20-psi  is  sufficient  for 
the  performance  of  all  other  required 
brake  inspections  and  tests.  FRA 
believes  that  the  adoption  of  one 
standard  reduction  will  simplify  both 
the  performance  of  the  required 
inspections  and  the  training  of 
employees  charged  with  performing 
these  inspections.  Under  the  proposal, 
FRA  woiild  no  longer  require  full 
service  reductions  for  any  of  required 
inspections  in  order  to  avoid  the 
possibility  of  imdesired  releases. 

FRA  believes  that  the  suggestion  of 
several  commenters  to  allow  each 
railroad  to  determine  its  own  brake  pipe 
reduction  is  not  viable.  It  is  not 
uncommon  to  find  train  crews  operating 
in  several  different  locations  or  to  find 
the  train  crew  of  one  railroad  operating 
the  equipment  belonging  to  another 
railroad  or  operating  over  the  lines  of 
another  railroad.  Thus,  if  various 
reductions  were  established  by  different 
railroads  or  by  one  railroad  in  different 
locations,  it  would  cause  further 
confusion  in  both  the  performance  of 
the  inspections  and  the  training  of 
personnel. 

E.  Charging  of  Air  Brake  System 

Present  regulations  for  air  brake 
testing  basically  require  that  cara  that 
have  previously  been  tested  in 
accordance  with  the  regulations  either 
"be  kept  charged  until  road  motive 
power  is  attached"  or  be  retested.  49 
CFR  232.12(i).  Based  on  longstanding 
administrative  interpretation  and 
practice,  FRA  presumes  that  a  brake 
system  is  no  longer  adequately  charged 
if  disconnected  from  the  charging 
device  (supply  of  pressurized  air)  for 
more  than  two  hoius  before  coupling  of 
locomotives;  otherwise,  retesting  is 
required.  In  the  ANPRM,  FRA  requested 
comments  bom  interested  parties 
regarding  the  viability  ^f  this 
interpretation  and  sought  information 


for  developing  alternative  procedures 
that  would  not  jeopardize  safety.  See  57 
FR  62556. 

The  AAR  and  several  railroads  stated 
that  there  is  no  reason  to  assimie  that 
once  a  train  is  charged  and  tested  and 
then  left  standing  without  being 
provided  with  a  source  of  compressed 
air  that  the  brake  system  would  become 
defective.  These  parties  suggested  that 
leakage  on  standing  trains  has  been 
greatly  reduced  through  the  use  of 
welded  brake  piping  and  fittings  and 
ferrule-clamped  air  hoses.  These 
commentera  felt  that  FRA's 
interpretation  of  allowing  trains  to  sit 
without  air  for  only  two  houra  is  fit)m 
an  era  when  this  new  equipment  was 
not  used.  They  also  stated  that  FRA's 
current  interpretation  costs  the  industry 
money,  fuel,  and  time  and  creates 
pollution  because  trains  must  either  be 
reinspected  or  left  with  a  locomotive 
attached  and  idling  in  order  to  avoid 
performing  a  full  initial  terminal  test. 
Several  railroads  suggested  that  trains 
could  be  off  air  indefinitely  if  the 
consist  is  not  altered,  or  at  least  as  long 
as  24  hours,  and  remain  in  the  same 
condition.  Several  commentera 
recommended  that  if  a  set  of  cara  is  off 
air  for  an  extended  period,  all  that 
shoiild  be  required  is  a  set-and-release 
test  to  assure  the  continuity  of  the  brake 
pipe.  CP  Rail  Services  mentioned  that 
there  is  no  such  two-hour  rule  in 
Canada  and  stated  that  in  Canada  if  cara 
are  off  air  for  any  length  of  time  a  set- 
and-release  continuity  test  is  required. 
Every  commenting  railroad  felt  die 
current  two-hour  interpretation  is 
onerous  and  imrealistic. 

The  BLE,  BRC,  and  several  individual 
carmen  felt  that  the  current 
interpretation  is  reasonable.  Most  of 
these  commentera  expressed  concern  for 
the  integrity  of  the  brake  system  if  a 
consist  were  left  standing  for  longer 
than  two  hours.  These  concerns  were 
aimed  at  the  effect  that  climate  might 
have  on  the  equipment  and  the 
increased  possibility  of  vandalism  to  the 
equipment  if  consists  sat  without  air  for 
longer  periods.  One  conductor 
recommended  returning  to  a  four-hour 

limit  as  a  minimiim. 

FRA  Conclusions.  In  the  1994  NPRM, 
FRA  proposed  to  permit  trains  to  be 
removed  from  a  continuous  source  of 
compressed  air  for  up  to  four  houra 
vnthout  requiring  the  re-performance  of 
a  comprehensive  brake  inspection.  FRA 
received  very  few  comments  that 
direcdy  addressed  the  safety 
implications  of  this  proposal,  thus,  FRA 
intends  to  propose  the  four  hour  time 
limitation  in  this  NPRM.  FRA  agrees 
that  our  longstanding  administrative 
interpretation,  that  requires  the  retesting 


of  cara  disconnected  from  a  charging 
device  for  longer  than  two  hoiira,  was 
established  prior  to  the  development  of 
new  equipment  that  has  greatly  reduced 
leakage  problems,  such  as  welded  brake 
piping  and  fittings  and  ferrule-clamped 
air  hoses.  However,  contrary  to  several 
railroads'  assertions,  FRA  does  not 
beUeve  that  cara  should  be  allowed  to  be 
off  air  for  extended  periods  of  time 
without  being  retested.  FRA  believes 
that  the  longer  care  sit  without  air 
attached  the  greater  the  chances  are  that 
the  integrity  of  the  brake  system  will  be 
compromised.  The  longer  cara  sit  the 
more  susceptible  they  may  be  to 
weather  conditions  or  even  vandalism, 
as  some  commentera  suggested. 
Consequently,  based  on  today's 
equipment,  operating  practices,  and 
overriding  safety  concerns,  FRA  feels 
that  cara  should  not  be  disconnected 
from  a  continuous  supply  of  pressiirized 
air  for  longer  than  four  houra  without 
being  retested.  FRA  also  believes  that 
the  source  of  compressed  air  must  be 
sufficient  to  maintain  the  integrity  of  the 
brake  system.  Consequently.  FRA 
proposes  to  require  that  the  source  of 
compressed  air  be  maintained  at  a 
minimum  level  of  60  psi. 

m.  Movement  of  Equipment  With 
Defective  Brakes. 

The  current  regulations  do  not 
contain  requirements  pertaining  to  the 
movement  of  equipment  with  defective 
power  brakes.  'The  movement  of 
equipment  with  these  types  of  defects' is 
c\UTently  controlled  by  a  specific 
statutory  provisicm  originally  enacted  in 
1910,  which  states: 

(a)  GENERAL. —  A  vehicle  that  is  equipped 
in  compliance  with  this  chapter  whose 
equipment  becomes  defective  or  insecure 
neve^eless  may  be  moved  when  necessary 
to  make  repairs,  without  a  penalty  being 
imposed  under  section  21302  of  this  title, 
'from  the  place  at  which  the  defisct  or 
insecurity  was  first  discovered  to  the  nearest 
available  place  at  which  the  repairs  can  be. 
made — 

(1)  on  the  railroad  line  on  which  the  defect 
or  insecinity  was  discovered;  or 

(2)  at  the  option  of  a  connecting  railroad 
carrier,  on  the  railroad  line  of  the  connecting 
carrier,  if  not  further  than  the  place  of  repair 
descril>ed  in  clause  (1)  of  this  subsection. 

49  U.S.C.  20303(a)  (emphasis  added). 

Although  there  is  no  limit  contained 
in  49  U.S.C.  20303  as  to  the  ntmiber  of 
cara  with  defiective  equipment  that  may 
be  hatiled  in  a  train,  FRA  has  a 
longstanding  interpretation  which 
requires  that,  at  a  minimum,  85  percent 
of  the  cara  in  a  train  have  operative 
brakes.  FRA  bases  this  interpretation  on 
another  statutory  requirement  which 
permits  a  railroad  to  use  a  train  only  if 
"at  least  50  percent  of  the  vehicles  in 
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the  train  are  equipped  with  power  or 
train  brakes  and  the  engineer  is  using 
the  power  or  train  brakes  on  those 
vehicles  and  on  all  other  vehicles 
equipped  with  them  that  are  associated 
with  those  vehicles  in  a  train."  49 
U.S.C.  20302(a)(5)(B).  As  originally 
enacted  in  1903,  section  20302  also 
granted  the  Interstate  Conunerce 
Commission  (ICC)  the  authority  to 
increase  this  percentage,  and  in  1910 
the  ICC  issued  an  order  increasing  the 
minimum  percentage  to  85  percent.  See 
49  CFR  232.1,  which  codified  the  ICC 
older. 

As  virtually  all  fi«ight  cars  are 
presently  equipped  with  power  brakes 
and  are  operated  on  an  associated 
trainline,  the  statutory  requirement  is  in 
essence  a  requirement  that  100  percent 
of  the  cars  in  a  train  have  operative 
power  brakes,  unless  being  hauled  for 
repairs  pursuant  to  49  U.S.C.  20303. 
Consequently,  FRA  currently  requires 
that  equipment  with  defective  or 
inoperative  air  brakes  make  up  no  more 
than  15  percent  of  the  train  and  that  if 
it  is  necessary  to  move  the  equipment 
firom  where  the  railroad  first  discovered 
it  to  be  defective,  the  defective 
equipment  be  moved  no  further  than  the 
nearest  place  on  the  raihoad's  line 
where  the  necessary  repairs  can  be 
made  or,  at  the  option  of  the  receiving 
carrier,  to  a  repair  location  that  is  no 
further  than  the  repair  location  on  the 
delivering  line. 

In  addition  to  the  general 
requirements  relating  to  the  movement 
of  equipment  with  defective  safety 
appliances,  FRA  requires  100  percent 
operative  brakes  on  trains  departing 
initial  terminal  locations.  The  100 
percent  at  initial  terminal  requirement 
has  been  a  standard  by  which  the 
railroad  industry  has  operated  for 
decades  and  one  which  FRA  has 
endorsed  since  its  inception.  The 
requirement  is  foimded  on  Congress' 
incorporation  of  the  AAR's  rules, 
standards,  and  instructions  as  of  April 
11, 1958,  regarding  the  installation, 
inspection,  maintenance,  and  repair  of 
train  brakes.  In  1958,  Congress  amended 
§  9  of  the  Safety  Appliance  Acts  by 
incorporating  the  inspection 
requirements  of  the  AAR  into  the  statute 
and  permitting  their  change  only  for  the 
purpose  of  achieving  safety.*  Based  on 
a  review  of  the  legislative  history 
surrounding  that  amendment,  FRA 
believes  it  is  clear  that  Congress 


*ln  1994,  Congress  recodified  the  federal  railroad 
safety  laws  and  45  U.S.C  §  9  of  the  Safety 
Appliance  Acts  is  currently  codified  at  49  U.S.C 
§§  20301  and  20302.  The  reference  to  the  AAR 
rules,  standards,  and  instructions  was  removed 
during  the  recodification  as  being  obsolete.  See  Pub. 
L.  103-272  (July  5,  1994). 


interpreted  the  AAR  standards  as 
requiring  100  percent  operative  on  all 
trains  prior  to  departure  fit>m  an  initial 
terminal.  As  the  current  regulations 
regarding  the  performance  of  an  initial 
terminal  inspection  contained  at  49  CFR 
§  232.12  (c)-(j)  were  basically  an 
adoption  of  the  AAR  inspection  and 
testing  standards  as  they  existed  in 
1958,  FRA  believes  that  the  current 
regulations  are  intended  and  do  require 
100  percent  operative  brakes  at  initial 
terminals. 

In  the  1994  NPRM,  FRA  proposed 
conditions  for  the  movement  of 
equipment  with  defective  brakes 
without  civil  liability  which 
incorporated  the  stringent  conditions 
contained  in  the  Safety  Appliance  Acts, 
presently  codified  at  49  U.S.C.  20302, 
20303,  21302,  and  21304.  See  59  FR 
47728.  FRA  proposed  the  codification  of 
these  requirements  in  order  to  clarify 
the  duties  of  a  railroad  and  to  ensure  the 
safe  movement  of  this  equipment.  In 
1994,  FRA  further  proposed  that  all  cars 
and  locomotives  found  with  defective 
brake  equipment  be  required  to  be 
tagged  as  bad  ordered  and  determined 
safe  to  move  by  a  qualified  person  in 
order  to  be  deemed  as  being  hauled  for 
repairs.  FRA  also  attempted  to  delineate 
when  a  location  would  be  considered  a 
repair  location  by  interpreting  that 
locations  where  repair  trucks  or  vehicles 
had  visited  within  the  last  365  days 
would  be  considered  repair  locations  for 
purposes  of  the  proposal.  See  59  FR 
47697. 

Several  railroad  representatives 
commented  that  FRA's  interpretation  of 
a  repair  location  with  regard  to  mobile 
repair  trucks  was  inadequate,  overly 
broad,  and  failed  to  consider  many  of 
the  factors  necessary  for  determining 
whether  a  location  is  a  place  where 
repairs  can  be  effectuated.  Labor 
representatives  not  only  recommended 
that  defective  equipment  not  be  allowed 
to  move  past  a  yard,  siding,  or  other 
location  accessible  to  a  mobile  repair 
truck,  but  also  suggested  a  125  mile 
limit  on  the  movement  of  such 
equipment.  In  its  alternative  proposal  to 
the  1994  NPRM,  the  AAR  proposed  that 
all  trains  could  depart  initial  terminals 
with  only  95  percent  operative  brakes, 
regardless  of  whether  repairs  could  be 
effectuated  at  the  location.  This 
proposal  was  premised  on  the 
contention  that  there  is  not  a  safety  risk 
posed  by  a  train  operating  with  95 
percent  operative  brakes  and  that  FRA 
acknowledges  this  because  it  currently 
permits  trains  to  operate  with  only  85 
percent  operative  brakes.  The  AAR's 
alternative  proposal  also  woidd  have 
permitted  some  trains  to  operate  with 
less  than  85  percent  operative  bnikes  if 


appropriate  operational  measures  were 
taken  to  move  the  train  safely. 

Ilie  proposals  submitted  by  both  rail 
labor  and  rail  management 
representatives  as  part  of  the  RSAC 
Working  Group  deliberations  contained 
provisions  for  permitting  the  movement 
of  equipment  with  defective  brakes  to  be 
hauled  fi-om  or  past  locations  where  the 
necessary  repairs  could  be  effectuated. 
Similar  to  the  AAR's  alternative 
proposal,  the  carrier's  proposal  would 
have  permitted  all  trains  to  operate  with 
only  95  percent  operative  brakes  but 
would  have  capped  the  percentage  at  90 
percent  rather  the  ciurent  85  percent.  As 
noted  previously,  the  railroad's  proposal 
was  part  of  a  package  that  included  500- 
mile  inspections  and  flexibiUty  in  the 
movement  of  defective  equipment  was 
considered  essential  by  the  railroads  in 
order  to  accept  the  reduced  inspection 
intervals.  Altiiough  labor's  proposal 
permitted  some  trains  to  operate  out  of 
initial  terminals  and  to  destination  with 
only  95  percent  operative  brakes,  the 
proposal  limited  die  flexibility  to  trains 
that  were  thoroughly  inspected  by 
carmen.  Furthermore,  labor's  proposal 
was  also  presented  as  a  package  which 
included  many  other  requirements 
intended  to  ensure  the  safety  of 
permitting  some  trains  to  operate  with 
a  few  defective  cars  entrained. 

FRA  Conclusions.  It  is  clear  from  the 
preceding  discussion  that  many  of  the 
proposals  received  by  FRA  since  the 
issuance  of  the  1994  NPRM  are  in  direct 
conflict  with  various  statutory 
requirements.  As  the  RSAC  Working 
Group  was  unable  to  reach  a  consensus 
on  the  inspection,  testing,  and 
maintenance  requirements  for  freight 
train  brake  systems,  FRA  is  not  willing 
or  able  to  propose  provisions  regarding 
the  movement  of  equipment  with 
defective  brakes  that  would  be  contrary 
to  existing  statutory  mandates. 
Therefore,  FRA  intends  to  propose 
provisions  related  to  the  movement  of 
defective  equipment  which  are  very 
similar  to  the  requirements  proposed  in 
the  1994  NPRM.  See  59  FR  47728. 
However,  the  current  proposal  clarifies 
the  tagging  requirements,  contains 
provisions  regarding  the  placement  of 
defective  equipment,  and  provides  a 
consistent  mediod  for  calculating  the 
percentage  of  operative  brakes  on  a 
train.  Consequently,  in  addition  to  being 
consistent  with  the  statutory 
requirements,  FRA  beUeves  that  the 
proposed  requirements  will  ensure  the 
safe  and  proper  movement  of  defective 
equipment  and  will  clarify  the  duties 
imposed  on  a  railroad  when  moving 
such  equipment. 

FRA  proposes  that  all  cars  or 
locomotives  foimd  with  defective  or 
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inoperative  braking  equipment  be 
tagged  as  bad  ordered  with  a 
designation  of  the  location  where  the 
necessary  repairs  can  and  will  be 
e£fectuated.  FRA  has  again  attempted  to 
expressly  clarify  the  requirement  that 
equipment  with  defective  brakes  shall 
not  depart  bom  or  be  moved  beyond  a 
location  where  the  necessary  repairs  to 
the  equipment  can  be  performed. 
Therefore,  if  a  car  or  locomotive  is 
foimd  with  defective  brakes  during  any 
of  the  proposed  brake  inspections  or 
while  the  piece  of  equipment  is  en  route 
and  the  location  where  the  defective 
equipment  is  discovered  is  a  place 
where  repairs  of  the  type  needed  can  be 
performed,  that  car  or  locomotive  shall 
not  be  moved  from  that  location  imtil 
the  necessary  repairs  are  effectuated. 
However,  if  repairs  to  the  defective 
condition  caimot  be  performed  at  the 
location  where  the  defect  is  discovered, 
or  should  have  been  discovered,  this 
proposal  makes  clear  that  the  railroad  is 
permitted  to  move  the  equipment  with 
the  defective  condition  only  to  the 
nearest  location  where  the  necessary 
repairs  can  be  performed. 

What  constitutes  the  nearest  location 
where  the  necessary  repairs  can  be 
performed  is  an  issue  FRA  has  grappled 
with  for  decades  and  has  become 
exceedingly  more  difficult  with  the 
growing  use  of  mobile  repair  trucks.  In 
the  preamble  to  the  1994  NPRM,  FRA 
attempted  to  clarify  the  issue  by  stating 
that  any  location  visited  in  the  last  365 
days  by  a  repair  truck  or  vehicle, 
capable  of  making  repairs  of  the  type 
required,  would  be  considered  the 
nearest  point  where  repairs  could  be 
effectuated.  See  59  FR  47697.  After 
consideration  of  all  of  the  comments 
received  and  based  upon  FRA's 
enforcement  experience,  FRA  believes 
that  this  statement  does  not  sufficientiy 
address  the  issue  and  may  lead  to 
undesired  consequences.  FRA  believes 
that  mobile  repair  trucks  are  a  valuable 
asset,  not  only  economically  for  the 
railroads  but  also  from  a  safety 
perspective,  as  they  provide  the  abiUty 
to  conduct  repairs  at  outlying  locations 
and  thus,  reduce  the  movement  of 
defective  equipment.  It  became  apparent 
to  FRA  that  the  statement  made  in  the 
1994  NPRM  regarding  mobile  repair 
trucks,  would  lead  to  railroads 
contending  that  various  repair  trucks 
lacked  the  capability  of  making  brake 
repairs  because  .the  railroad  volimtarily 
removed  spare  brake  equipment  and  air 
compressors  from  the  tnu^,  thus, 
circumventing  the  trucks'  usefulness.  In 
addition,  the  statement  would  tend  to 
create  a  potential  repair  location 
whenever  a  truck  was  used  to  effectuate 


a  repair  at  a  location  where  it  has  never 
conducted  repairs  in  the  past,  thereby, 
decreasing  a  railroad's  incentive  for 
performing  repairs  on  a  particularly 
hazardous  piece  of  equipment  if  it  is  not 
a  certain  location. 

Rather  than  attempt  to  develop  a 
standard  applicable  to  all  situations, 
which  FRA  does  not  believe  can  be 
accomplished,  FRA  intends  to  approach 
the  issue  of  what  constitutes  the  nearest 
repair  location  based  on  a  case-by-case 
analysis  of  each  situation.  FRA  believes 
that  its  field  inspectors  are  in  the  best 
position  to  determine  whether  a  railroad 
exercised  good  faith  in  determining 
when  and  where  to  move  a  piece  of 
defective  equipment.  In  making  these 
determinations  both  the  railroad  as  well 
as  FRA's  inspectors  must  conduct  a 
multi-factor  analysis  based  on  the  facts 
of  each  case. 

The  following  discussion  is  based 
upon  the  voluminous  case  law  which 
exists  that  establishes  the  guiding 
principles  for  determining  whether  a 
location  constitutes  the  nearest  location 
where  the  necessary  repairs  can  be 
made  as  well  as  previous  guidance 
provided  by  FRA  regarding 
identification  of  repair  locations.  In 
determining  whether  a  particular 
location  is  a  location  where  necessary 
repairs  can  be  made  or  whether  a 
location  is  the  nearest  repair  location, 
the  accessibiUty  of  the  location  and  the 
ability  to  safely  make  the  repairs  at  that 
location  are  the  two  overriding  factors 
that  must  be  considered  in  any  analysis. 
These  two  factors  have  a  multitude  of 
sub-factors  which  must  be  considered, 
such  as:  the  type  of  repair  required;  the 
safety  of  employees  responsible  for 
conducting  the  repairs;  the  safety  of 
employees  responsible  for  getting  the 
equipment  to  or  from  a  particular 
location;  the  switching  operations 
necessary  to  effectuate  the  move;  the 
railroad's  recent  history  and  current 
practice  of  making  repairs  (brake  and 
non-brake)  at  a  particular  location;  and 
relevant  weather  conditions.  Although 
the  distance  to  a  repair  location  is  a  key 
factor,  distance  alone  is  not  the 
determining  factor  of  whether  a 
particular  location  is  the  nearest 
location  for  purposes  of  effectuating 
repairs  and  must  be  considered  in 
conjunction  with  the  factors  noted 
above.  Existing  case  law  makes  clear 
that  neither  the  congestion  of  work  at  a 
particular  location  or  convenience  to  the 
railroad  are  to  be  considered  when 
conducting  this  analysis. 

FRA  will  continue  to  require  100 
percent  operative  brakes  on  trains  at 
their  point  of  origin  (initial  terminal). 
As  noted  above,  this  has  been  a 
requirement  in  the  railroad  industry  for 


decades  and  FRA  believes  it  is  not  only 
wise  from  a  safety  standpoint,  as  it 
ensures  the  proper  operation  of  a  train's 
brake  system  at  least  once  during  its  life, 
but  it  sets  the  proper  tone  for  what  FRA 
expects  to  be  accomplished  at  these 
locations.  FRA  beUeves  that  requiring 
100  percent  operative  brakes  on  all 
trains  at  their  inception  provides  the 
railroads  with  a  margin  for  failure  of 
some  brakes  while  the  train  is  in  transit 
(up  to  15  percent)  and  tends  to  ensure 
that  defective  equipment  is  being 
repaired  in  a  timely  fashion.  In  addition, 
FRA  believes  that  \he  100  percent 
requirement  is  consistent  not  only  with 
Congress'  imderstanding  of  the  AAR 
inspection  standards  that  were  adopted 
in  1958,  but  also  with  the  intent  of  FRA. 
rail  management,  and  rail  labor  as  to 
what  was  to  occur  at  initial  terminals 
when  the  inspection  interval  was 
increased  from  500  miles  to  1,000  miles 
in  1982.  At  that  time,  carrier 
representatives  committed  to  the 
performance  of  quaUty  initial  terminal 
inspections  in  exchange  for  an 
extension  in  the  inspection  interval,  for 
which  FRA  intends  to  hold  xhem 
accountable.  In  addition,  the  100 
percent  requirement  is  consistent  with 
the  statutory  requirements  regarding  the 
movement  of  defective  equipment 
because  a  majority  of  the  locations 
where  trains  are  initiated  have  the 
capability  of  conducting  virtually  any 
brake  system  repair,  and  thus,  the 
defective  equipment  could  not  be 
moved  from  those  locations  anyway. 

FRA  recognizes  that  the  100  percent 
requirement  at  points  of  origin  tends  to 
be  somewhat  burdensome  for  some 
railroads  at  certain  locations.  However, 
FRA  has  made  clear  in  its  technical 
bulletins  that  railroads  are  fme  to 
petition  for  a  waiver  of  this  requirement 
upon  showing  that  it  is  not  capable  of 
making  repairs  at  these  locations  and 
that  alternative  means  are  provided  to 
ensure  a  similar  level  of  safety  at  those 
locations.  To  date,  no  railroad  has  filed 
such  a  petition.  Therefore,  it  appears 
that  there  are  very  few  locations  where 
the  requirement  is  a  burden  and 
railroads  are  either  capable  of  repairing 
the  cars  at  those  locations  or  have 
devised  alternative  means  for  moving 
the  cars  from  those  locations. 

The  latter  portion  of  the  preceding 
scenario  is  somewhat  troubling  to  FRA. 
Currentiy,  railroads  are  required  to  have 
100  percent  operative  brakes  at  initial 
terminals,  however,  railroads  are 
permitted  to  pick-up  defective  cars  at 
these  same  locations,  if  the  necessary 
repairs  caimot  be  performed,  and  haul 
them  for  repairs.  Thus,  a  situation  exists 
wherein  the  railroad  is  required  to  set 
defective  cars  out  of  a  train  if  the  train 
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is  initiated  at  that  location,  but  are  then 
able  to  pick-up  those  same  defective 
cars  in  an  en  route  train  and  haul  them 
to  the  nearest  location  where  the 
necessary  repairs  can  be  performed. 
FRA  recognizes  that  this  creates  a 
somewhat  illogical  situation;  however, 
FRA  believes  that  by  retaining  the  100 
percent  requirement  at  these  locations 
the  public  is  assured  that  a  train's  brake 
system  is  in  near  perfect  condition  at 
the  beginning  of  its  journey,  train  crews 
are  more  cognizant  of  the  presence  of 
defective  cars  in  the  train  when  they  are 

Eicked-up  en  route,  railroads  are  more 
kely  to  perform  repairs  at  a  location 
where  trains  are  initiated  in  order  to 
avoid  breaking-up  trains  to  set-out 
defective  cars  once  the  trains  are 
assembled,  and  FRA  retains  a  clear  and 
consistent  enforcement  standard  that 
can  be  easily  imderstood  by  its 
inspectors  and  railroad  industry 
employees. 

Although  FRA  has  internally 
attempted  to  develop  suitable  industry- 
wide criteria  for  permitting  trains  to 
depart  points  of  origin  with  a  minimum 
number  of  defective  brakes  if  the 
location  is  one  where  the  necessary 
repairs  cannot  be  made,  FRA  is  not 
willing  to  permit  such  flexibility 
without  fully  considering  the  s^ety 
hazards  or  potential  abuses  which  may 
accompany  such  an  approach. 
Therefore,  FRA  seeks  comment  from 
interested  parties  regarding  the  potential 
for  permitting  very  limited  flexibility  in 
moving  defective  equipment  &om 
outlying  points  of  origin  which  lack  the 
capability  of  effectuating  brake  system 
repairs.  Of  major  concern  to  FRA  is  the 
potential  for  railroads  to  designate  a 
large  number  of  locations,  where  trains 
are  initiated,  as  being  unable  to 
effectuate  brake  system  repairs  by 
merely  closing  existing  repair  facilities 
or  reducing  the  capability  of  mobile 
repair  vehicles  at  the  locations. 
Therefore,  any  potential  flexibility  must 
ensure  that  only  those  locations  that  are 
truly  incapable  of  performing  brake 
system  repairs,  due  the  physical 
geography  or  design  of  the  location,  are 
afforded  the  flexibility.  In  addition,  FRA 
must  have  the  ability  to  approve  any 
designation  made  by  a  railroad  to  ensure 
that  the  location  is  truly  one  in  need  of 
the  flexibility  and  that  the  designated 
repair  location  is  actually  the  nearest 
location  where  proper  repairs  could  be 
made.  Furthermore,  any  approach  must 
also  ensure  the  adequate  identification 
and  tracking  of  the  trains  and  defective 
equipment  moved  from  the  location. 
One  potential  method  of  ensuring 
limited  designations  is  to  require  the 
designation  of  a  location  within  a  very 
short  distance  (50-100  miles)  of  the 


outlying  location  where  all  repairs  will 
be  conducted.  Under  this  approach. 
FRA  would  strictly  limit  the  percentage 
of  inoperative  brakes  (5  percent  or  less) 
that  could  be  moved  in  a  train  from  that 
location  and  would  require  a  qualified 
inspector  to  determine  the  safety  of  such 
a  move.  An  alternative  approach  might 
include  the  ability  of  the  railroad  to 
perform  something  less  than  a  full  Class 
I  brake  test  at  the  train's  point  of  origin 
and  permit  the  movement  of  the  train  a 
very  short  distance  (50  miles  or  less)  to 
a  designated  location  where  the  train 
would  receive  a  complete  Class  I  brake 
test. 

FRA  believes  that  permitting  some 
limited  flexibility  in  this  area  might 
have  the  potential  of  actually  increasing 
the  safety  of  trains  originating  at  some 
outlying  locations  that  lack  the  ability  to 
effectuate  brake  system  repairs.  It  would 
likely  reduce  the  amount  of  switching 
that  occurs  at  these  locations  as 
defective  equipment  could  remain 
entrained  until  it  reaches  a  more 
conducive  location  for  being  repaired, 
inspected,  or  set-out  of  the  train.  It 
might  also  reduce  the  percentage  of 
defective  equipment  which  may  move 
in  any  single  train  from  some  of  these 
locations  where  run-through  or  local 
trains  are  used  to  move  the  defective 
equipment  to  another  location  for  repair 
as  railroads  will  not  let  the  niunber  of 
cars  with  defects  build-up.  In  addition, 
it  would  reduce  the  distance  that 
defective  equipment  is  hauled  before 
proper  repairs  are  made  since  any 
approach  would  limit  the  distance  such 
cars  could  be  hauled  before  repairs  or 
reinspection  woidd  be  required. 
Furthermore,  a  more  flexible  approach 
might  have  the  potential  for  increasing 
the  quality  of  inspections  since  the 
restrictions  for  handling  a  defective 
piece  of  equipment  would  be  somewhat 
less  and  trains  would  have  the  ability  to 
be  moved  to  a  location  where  highly 
experienced  inspectors  are  available. 

m  light  of  the  preceding  discussion, 
FRA  seeks  comments  from  all  interested 
parties  regarding  the  viability  of 
permitting  some  flexibility  in  the  100 
percent  requirement  for  trains  initiated 
at  outlying  locations  that  lack  repair 
capability  and  seeks  recommendations 
on  potential  approaches  for  permitting 
such  flexibiUty.  Specifically,  FRA  seeks 
comment  or  information  on  the 
following: 

1.  How  many  locations  currently  exist 
that  are  initial  terminals  for  some  trains 
that  lack  the  capability  of  effectuating 
any  brake  system  repairs?  Partial  repair 
ability?  If  so,  what  types  of  repairs  can 
generally  be  made? 

2.  How  many  trains  are  currently 
initiated  at  locations  that  lack  the 


capability  to  perform  brake  system 
repairs? 

3.  How  do  railroads  currently  handle 
eqmpment  found  with  defective  brakes 
at  initial  terminals  that  lack  the  ability 
to  effectuate  the  necessary  repairs? 

4.  What  operational  or  recordkeeping 
requirements  should  be  imposed  on 
trains  if  they  were  permitted  to  depart 
a  point  of  origin  with  a  minimum 
number  of  cars  with  defective  brakes 
entrained? 

5.  Are  any  of  the  potential  safety 
benefits  described  above  valid?  What 
are  the  potential  safety  hazards  or 
concerns  in  permitting  such  flexibility? 

IV.  Dynamic  Brakes 

The  issue  of  dynamic  brakes,  and  the 
extent  to  which  FRA  should  impose 
regulatory  requirements  governing  their 
use,  if  at  all,  is  one  which  has  prompted 
lengthy  and  animated  debate  between 
all  affected  parties  since  the  issuance  of 
the  ANPRM  in  December  1992. 
Coincident  with  the  drafting  of  the 
ANPRM,  the  Rail  Safety  Enforcement 
and  Review  Act  amended  Section  202  of 
the  Federal  Railroad  Safety  Act  of  1970 
(recodified  at  49  U.S.C.  20141),  and 
mandated,  in  part,  that  FRA.  "where 
applicable,  prescribe  regulations  that 
establish  standards  on  dynamic  braking 
equipment."  This  specific  mandate  is 
derived  largely  boni  two  NTSB 
recommendations  to  FRA  concerning 
dynamic  brakes  following  the  Southern 
Pacific  Transportation  Company  (SP) 
accident  at  San  Bernardino.  California 
onMay  25, 1989. 

In  tms  accident,  excessive  tonnage 
and  excessive  speed  cresting  a  2.2 
percent  grade,  complicated  by  the  fact 
that  the  train  crew  had  been  provided 
erroneous  information  regarding 
available  and  operative  dynamic  brakes, 
led  to  a  train  that  was  out  of  control  and 
was  ultimately  imable  to  stop  before 
derailing.  While  the  NTSB  determined 
the  primary  cause  of  the  accident  to  be 
the  excessive  weight  of  the  train  as 
compared  to  that  reported  to  the  train 
crew,  a  secondary  cause  was  determined 
to  be  the  fact  that  the  engineer  had  far 
less  operable  dynamic  braking  available 
for  use  than  expected.  The  combination 
of  these  two  conditions  likely  led  to 
flawed  decision  making  by  the  train 
crew  in  developing  train  handling 
strategies  for  negotiating  the  grade 
safely.  In  its  final  report,  the  Safety 
Board  issued  the  following 
recommendations  to  the  niA  regarding 
dynamic  brakes: 

1.  Study,  in  conjimction  with  the 
AAR.  the  feasibility  of  developing  a 
positive  method  to  indicate  to  the 
operating  engineer  in  the  cab  of  the 
controlling  locomotive  imit  the 
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condition  of  the  dynamic  brakes  on  all 
units  in  the  train. 

2.  Revise  regulations  to  require  that  if 
a  locomotive  imit  is  equipped  with 
dynamic  brakes  that  the  dynamic  brakes 
function. 

To  reiterate  the  general  explanation  of 
the  principles  of  dynamic  braking,  as 
provided  in  both  the  ANPRM  (57  FR 
62546)  and  1994  NPRM  (59  FR  47676), 
dynamic  brakes  were  developed  as  a 
"free"  by-product  of  the  diesel-electric 
drive  train.  By  engaging  the  dynamic 
brake,  the  normally  powered  traction 
motors  on  each  axle  are  changed  to 
generators,  and  the  power  generated  is 
dissipated  through  resistance  grids.  The 
effect  is  similar  to  that  of  shifting  an 
automobile  to  a  lower  gear  when 
descending  a  steep  grade.  The 
additional  hardware  needed  to  outfit  a 
locomotive  with  dynamic  brakes 
includes  the  grids  and  the  controls  and 
switches. 

The  primary  selling  point  of  dynamic 
brakes  has  been  the  ability  to  reduce 
freight  car  brake  shoe  wear.  The 
dynamic  brake  is  also  useful  in 
controlling  train  slack  in  lieu  of  using 
the  locomotive  independent  brake. 
Furthermore,  use  of  the  dynamic  brake 
in  controlling  train  speed  in  lieu  of 
power  braking,  where  the  train  brake  is 
applied  with  the  locomotive  under 
power,  is  a  major  factor  in  fuel  savings. 
Due  to  these  benefits,  railroads  ourently 
emphasize  and  encourage  the  use  of 
dynamic  brakes  as  evidenced  through 
examination  of  numerous  carriers' 
operating  rules  which  dictate  the  use  of 
dynamic  braking  as  the  preferred 
method  of  slowing  and/or  controlling  a 
train,  especially  in  heavy  grade  territory. 
Historically,  dynamic  brakes  have  been 
apphed  to  locomotives  at  the  individual 
railroad's  option,  primarily  based  on 
economic  considerations.  It  is  important 
to  note  that,  at  present,  the  vast  majority 
of  new  locomotives  prociued  by  the 
railroads  are  equipped  with  dynamic 
brakes. 

In  order  to  determine  the  types  of 
requirements  or  standards  that  should 
be  developed  regarding  the  design  and 
use  of  dynamic  brakes,  FRA  requested 
comments  from  interested  parties 
regarding  the  reliability,  testing,  and 
cost  of  dynamic  brakes  as  well  as  the 
types  of  information  that  are  or  could  be 
provided  to  the  engineer  regarding  the 
availability  and  operation  of  the 
devices.  See  57  FR  62555.  Conunents 
were  received  from  numerous  interested 
parties,  and  were  discussed  at  length  in 
the  1994  NPRM.  See  59  FR  47686. 
Nearly  all  of  these  comments  parallel 
discussions  that  transpired  throughout 
the  RSAC  Working  Group  deliberations 
and  negotiations,  discussed  later  in  this 


section,  and  as  such,  are  not  reiterated 
here  in  an  effort  to  avoid  redundancy. 
In  summary,  while  FRA  was  not 
persuaded  that  dynamic  brakes  warrant 
emphasis  as  the  primary  safety  system, 
the  agency  recognized  that  the  statute 
communicates  a  valid  safety  concern, 
properly  construed.  That  is,  to  the 
extent  significant  emphasis  is  placed  on 
dynamic  brakes,  either  by  the  railroads 
as  a  legitimate  means  of  limiting  fuel 
consumption,  undesired  emergency 
brake  applications,  and  wear  to  freight 
car  components,  or  by  safety  critics  who 
do  not  foresee  that  hazard  of  reUance  on 
such  systems,  engineers  may  in  fact  be 
encouraged  to  make  errors  in  judgment 
that  take  them  beyond  prudent  safety 
margins.  At  such  a  critical  point,  proper 
functioning  of  any  secondary  safety 
system,  however  subject  to  failure,  is 
very  desirable.  Further,  dynamic  brakes 
offer  a  redundant  safety  featiue  shoidd 
the  engineer  make  a  mistake  in 
judgment  leadiixg  to  excessive  speed 
imder  the  prevailing  conditions  of 
grade,  toimage,  and  weather. 

Although  FRA  did  not  propose 
requiring  that  locomotives  be  equipped 
with  dynamic  brakes  in  the  1994  NPRM, 
FRA  did  acknowledge  that  Congress,  in 
§  20141,  intended  for  FRA  to  develop 
meaningful  and  enforceable  standards 
regarding  the  safe  use  and  operation  of 
dynamic  brakes.  Accordingly,  and  upon 
considering  conunents  received  in 
response  to  the  ANPRM,  FRA  proposed 
the  following  general  requirements  for 
inclusion  in  the  1994  NPRM: 

(1)  Engineers  should  be  informed  on 
the  safe  and  proper  use  of  dynamic 
brakes; 

(2)  Engineers  should  be  provided  with 
information  regarding  the  total  dynamic 
brake  retarding  force  available  on  all 
outbound  trains  equipped  with  dynamic 
brakes; 

(3)  Railroads  operating  braking 
systems  that  include  dynamic  brakes 
should  have  written  operating  rules, 
tailored  to  the  specific  equipment  and 
territory  of  each  railroad,  governing  the 
safe  handling  procediues  for  the  use  of 
dynamic  brakes  imder  all  operating 
conditions,  including  procedures 
covering  the  loss  of  dynamic  brakes; 

(4)  Running  tests  of  the  dynamic 
brake  should  be  performed  whenever 
the  motive  power  or  engine  crew  is 
changed  so  that  the  availability,  or  lack 
of  availabihty,  of  the  device  can  be 
rechecked;  and 

(5)  Locomotives  built  after  January  1, 
1996,  and  equipped  with  dynamic 
brakes,  should  be  able  to  (i)  test  the 
electrical  integrity  of  the  dynamic  brake 
at  rest,  and  (ii)  display  the  total  train 
dynamic  brake  retarding  force,  at  certain 


speed  increments  in  the  cab  of  the 
controlling  locomotive. 

Comments  received  during  both  the 
pubhc  hearings  and  in  writing, 
following  issuance  of  the  1994  NPRM. 
predominately  reiterated  comments 
provided  in  response  to  the  ANPRM. 
Specifically,  railroads  and  suppliers 
emphasized  their  contention  that 
dynamic  brakes  are  not  the  primary 
braking  system  for  a  train,  but  rather  are 
economical  devices  utiUzed  to  increase 
the  efficiency  of  their  operations.  These 
commenters  clearly  stated  that  the 
decision  to  equip  and  operate 
locomotives  with  dynamic  brakes  is  one 
dictated  by  economics,  and  as  such, 
should  be  governed  by  specific 
operating  rules  and  not  by  federal 
regulation.  A  number  of  railroads  noted 
that  the  technology  has  not  been 
developed  to  continuously  monitor  the 
status  of  available  dynamic  brakes  on 
trailing  locomotive  units.  These 
commenters  further  questioned  FRA's 
inclusion  of  such  a  requirement  in  the 
NPRM,  noting  that  dynamic  brakes  can 
fail  at  any  time,  and  tend  to  £ul  while 
in  use,  rendering  a  real-time  display  of 
available  dynamic  braking  capacity 
somewhat  meaningless  when  relied 
upon  to  develop  train  handling 
strategies.  Several  railroads  also  noted 
that  running  tests  as  prescribed  in  the 
NPRM  are  unnecessary,  impractical,  and 
may  increase  safety  risks  at  some 
locations. 

Railroad  labor  representatives 
commented  that  if  locomotives  are 
equipped  with  dynamic  brakes,  then 
they  should  be  fully  operative  and 
functional  at  all  times  and  they  should 
be  maintained  on  a  regular  basis.  Rail 
labor  provided  conunents  in  response  to 
the  ANPRM  stating  that  they  did  not 
feel  that  dynamic  brakes  could  be 
monitored,  and  even  if  they  coidd, 
monitoring  would  probably  not  be  that 
effective  since  dynamic  brakes  tend  to 
fail  in  use.  In  contrast,  however,  rail 
labor  testified  during  the  public 
hearings  and  in  written  comments  to  the 
1994  NPRM  that  they  fully  support  the 
use  of  whatever  technology  is  available 
to  continuously  monitor  the  status  of 
available  dynamic  braking. 

At  the  initial  RSAC  Power  Brake 
Working  Group  meeting  in  May  1996, 
the  working  group  members 
acknowledged  the  need  for,  and 
established  a  separate  task  force  to 
specifically  address  the  issue  of 
dynamic  brakes.  The  working  group 
identified  four  broad  areas  relating  to 
dynamic  brakes  to  be  further  developed 
by  the  task  force  as  follows:  (1) 
Operational  requirements;  (2)  available 
indicators;  (3)  en-route  failures;  and  (4) 
testing  and  inspection.  The  task  force 
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was  comprised  of  representatives  from 
FRA,  labor,  management,  suppliers,  and 
NTSB. 

The  task  force  initially  focused  its 
efforts  on  identifying  alternative 
technologies  capable  of  providing  a 
locomotive  engineer  with  information 
regarding  dynamic  brakes  on  trailing 
units.  Various  methodologies,  at 
differing  levels  of  development  and/or 
testing,  were  discussed  as  potentially 
viable  options  to  provide  such 
information  including:  placement  of  an 
accelerometer  in  the  lead  locomotive; 
incorporation  of  indicator  Ughts  to 
inform  the  engineer  whether  dynamic 
brakes  set  up  on  trailing  units; 
utilization  of  intra-train  communication 
links;  and  utilization  of  the  ECP  train 
brake  system  imder  development  to 
transmit  the  desired  information. 
However,  these  discussions  quickly 
refocused  on  the  larger  and  more 
fundamental  question  raised  during  the 
1994  NPRM  and  subsequent  comments; 
namely,  even  assuming  that  technology 
is  or  will  be  available  in  the  near  futiue 
to  continuously  monitor  the  status  of 
available  dynamic  brakes,  is  this 
information  somewhat  meaningless  to 
the  engineer  when  formulating  braking 
strategies  given  the  nature  of  dynamic 
brake  failings.  The  task  force  quickly 
lost  focus  and  direction  while 
contemplating  this  larger,  more  complex 
issue,  and  solicited  guidance  from  the 
full  Woridng  Group  to  refine  the  broad 
issues  established  at  the  initial  meeting 
of  the  full  Working  Group  and  further 
define  the  specific  issues  and 
information  to  be  developed  by  the  task 
force. 

The  Working  Group  developed  four 
specific  issues  for  detailed  review  by  the 
task  force.  First,  if  a  locomotive  is 
equipped  with  dynamic  brakes,  do  or 
must  they  work.  Railroad 
representatives  on  the  task  force 
maintained,  consistent  with  previous 
comments,  that  an  inoperative  dynamic 
brake  is  not  considered  an  impairment 
to  train  braking,  and  that  the  automatic 
brake  is  considered  the  primary  brake 
capable  of  controlling  the  speed  of  the 
train  imder  all  conditions.  These 
representatives  noted  that  an  engineer 
must  be  prepared  to  operate- a  train  with 
only  air  brakes  at  all  times  since  the 
dynamic  brake  may  fail  at  any  time 
without  advance  signs  of  deterioration. 
These  commenters  also  stressed  that  it 
is  not  correct  to  speak  of  "stopping"  a 
train  through  use  of  the  dynamic  brake 
because  the  locomotive  must  be  in 
motion  before  any  retarding  force  if 
generated.  Simply  restated,  these 
representatives  did  not  feel  that 
dynamic  brakes  are  safety  devices,  but 
rather  are  economical  devices  whose 


operation  should  be  governed  by  the 
railroads'  operating  procediues  and  not 
through  federal  regulations. 

Rail  labor  representatives  on  the  task 
force  countered  by  noting  that  many 
railroads  have  published  operating  rules 
which  instruct  engineers  to  utilize 
dynamic  brakes  as  an  integral  part  of 
their  train  handling  techniques.  More 
importantly,  these  task  force  members 
referenced  an  AAR  research  paper 
presented  at  the  Air  Brake  Association 
Meeting  in  September  1991  which 
provided  results  from  stopping  distance 
tests  performed  in  grade  territory  with 
double-stack  equipment  vdth 
approximately  101  tons  per  operating 
brake.  Summarily,  this  report  concluded 
that,  "From  this  it  can  be  seen  that 
trains  such  as  this  double-stack  test 
train  cannot  be  safely  controlled  on  3% 
grades  with  the  service  brake  alone,  and 
that  dynamic  brake  failure  on  two  or 
more  units  woiild  require  a  train  to  be 
stopped  with  an  emergency  application 
on  the  grade."  Given  the  current 
emphasis  of  many  railroads'  operating 
procedures  regarding  the  utilization  of 
dynamic  brakes,  labor  representatives 
strongly  recommended  that  the  railroads 
be  required  to  repair  defective  dynamic 
brakes  within  a  specified  interval.  These 
task  force  representatives  strongly 
believed  that  the  failure  of  the  current 
regulation  to  mandate  the  timely  repair 
of  locomotive  units  with  inoperative 
dynamic  brakes  has  resulted  in  the 
railroads  being  free  to  repafr  these  units 
at  their  leisiue  based  primarily  on 
economics  and  convenience.  Labor 
representatives  contended  that  a 
requirement  to  repair  inoperative 
dynamic  brakes  concurrent  with  the  92- 
day  locomotive  inspection  interval 
would  impose  a  minimal  logistical 
burden  on  the  railroad  and  would  help 
ensure  a  locomotive  fleet  with  operatjiig 
and  effective  dynamic  brakes. 

All  members  of  the  task  force 
discussed  methods  by  which  to  allow  a 
railroad  to  declare  a  locomotive  unit 
"not  equipped"  without  physically 
removing  the  hardware  necessary  for 
operation  of  the  dynamic  brakes.  There 
was  general  agreement  within  the  task 
force  that  such  a  provision  was 
necessary,  specifically  when 
considering  the  needs  of  short  line 
railroads.  "Iliese  railroads  typically  have 
limited  need  or  desire  to  utilize 
dynamic  brakes  within  their  operating 
enviromnent,  but  tend  to  purdiase 
locomotives  from  larger  Class  1  carriers 
that  are  equipped  with  dynamic  brakes. 
Although  there  was  general  agreement 
regarding  the  necessity  for  such  a 
provision,  the  task  force  members  were 
imable  to  reach  cmsensus  on  the 
particulars  that  would  ensiire 


declarations  of  "not  equipped"  were  not 
made  to  intentionally  circumvent  any 
prescribed  maintenance  requirements 
that  might  be  imposed.  Concerns  were 
also  raised  regarding  the  perceived 
ability  of  a  railroad  under  such  a 
provision  to  declare  a  locomotive  "not 
equipped"  one  day  and  "equipped" 
soon  thereafter  based  primarily  on 
operational  considerations  and/or 
economics. 

The  second  specific  issue  assigned  to 
the  task  force  by  the  Working  Group 
centered  on  whether  the  level  of 
dynamic  brakes  can  or  should  be 
continuously  monitored  and  conveyed 
to  the  engineer,  and  how  the  locomotive 
engineer  is  notified  if  the  dynamic 
brakes  do  not  work.  Comments  received 
in  response  to  questions  posed  in  the 
ANPI^,  testimony  provided  in  the 
public  hearings,  and  discussions  in  both 
the  Working  Gtoxxp  and  the  task  force 
deliberations  have  not  identified  an 
existing,  accurate,  and  cost-effective 
means  by  which  to  provide  the  engineer 
a  continuous,  real-time  status  of 
dynamic  braking  availability  and 
capacity.  Absent  such  a  real-time  status 
indicator  of  dynamic  brakes,  rail  labor 
representatives  on  the  task  force  clearly 
advocated  the  need  for  engineers  to  be 
apprised  of  the  status  of  the  dynamic 
brakes  on  each  unit  in  the  locomotive 
consist,  either  verbally  or  in  writing, 
prior  to  departing  each  initial  terminal 
location  and  at  each  crew  change 
location. 

The  task  force  considered  utilizing 
accelerometers  as  an  interim  or 
alternative  solution  to  the  current  lack 
of  technology.  Accelerometers  have 
become  very  common  in  the  indtistry  in 
the  last  several  years,  and  several 
demonstrations  of  an  accelerometer's 
ability  to  display  braking  effort  were 
reviewed  by  the  task  force.  Using 
various  locomotive  simulators,  task 
force  members  observed  examples  of 
dynamic  braking  on  both  relatively  flat 
and  heavy  grade  conditions  which 
demonstrated  how,  in  some  cases,  an 
accelerometer  can  provide  more 
information  to  the  engineer  than  a 
display  of  the  amperage  fiom  the 
trailing  locomotives.  During  the 
simulation  exercise,  the  amperage 
reading  remained  unchanged  on  all 
locomotives  in  the  simulated  consist 
during  the  slow  doMm,  but  the  — , 

accelerometer  provided  information  as 
to  the  actual  braldng  effort  of  the 
dynamic  brake  through  changes  in  its 
rate  of  deceleration  value  (expressed  in 
mph/minute)  as  the  dynamic  brake 
slowed  the  simulated  train  through  the 
dynamic  brake's  effective  range.  While 
additional  simvdations  further 
demonstrated  advantages  of  using 
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accelerometers  as  opposed  to  amperage 
readings,  the  task  force  did  not 
collectively  endorse  this  equipment  as  a 
solution  to  the  issue  of  dynamic  brake 
monitorinp. 

In  addition  to  the  uncertainty  of 
available  technology,  the  task  force 
addressed  the  ancillary  issue  of 
"information  overload"  associated  with 
an  additional  display  being  shown  on 
the  engineer's  console.  Task  force 
members  cited  a  parallel  example  of  this 
phenomenon  related  to  ctirrent  radio- 
controlled  distributive  power 
equipment  and  its  ability  to  display  all 
conditions  such  as  brake  pipe, 
equalizing  reservoir,  amperage,  throttle 
or  dynamic  brake  position,  and 
locomotive  brake  cylinder  pressiuv  on 
remote  locomotives.  Concerns  have 
been  expressed  that  the  rediuidant 
information  being  provided  via  these 
screens  is  not  being  utilized  by  most 
locomotive  engineers,  and  that  such 
information  simply  clutters  an  already 
visually  challenging  control  stand  and 
may  contribute  to  decreased  levels  of 
safety  by  drawing  the  engineer's 
attention  away  from  other  necessary 
duties. 

The  task  force  contemplated  the 
feasibility  and  benefits  of  incorporating 
a  "dynamic  brake  light"  outside  the  cab 
of  a  locomotive  to  provide  the  engineer 
with  a  status  display  of  available 
dynamic  brakes.  A  strobe  light  was 
recommended  in  order  to  offer  visibility 
in  foggy,  rainy,  and  other  inclement 
weather  conditions.  Upon  further 
discussion,  this  option  was  considered 
questionable  in  that  it  could  prove  to  be 
a  distraction  to  the  locomotive  engineer 
by  directing  his/her  attention  to  the  rear 
when  critical  braking  decisions  would 
require  the  attention  of  the  engineer  to 
be  in  the  direction  of  travel.  Several  task 
force  members  also  noted  that  the 
curvature  of  the  track  in  certain 
locations  could  conceivably  obscure 
visual  contact  with  the  light,  while 
others  maintained  that  a  light  alone 
offered  little  information  about  the 
actual  performance  of  the  dynamic 
brake  and  could  simply  mislead  the 
engneer. 

The  third  specific  issue  assigned  to 
the  task  force  for  resolution  involved  the 
establishment  and  maintenance  of 
records  concerning  dynamic  brakes  on 
locomotive  imits.  This  issue  was  not 
fully  developed  by  the  task  force,  in  that 
any  specific  recordkeeping  requirements 
are  somewhat  predicated  on  resolution 
of  the  previously  discussed  issues 
regarding  whether  or  not  locomotives 
need  to  he  equipped  with  operative 
dynamic  brakes.  The  task  force  noted 
that  appropriate  records  woiild  be 
required  if  specific  maintenance 


intervals  were  established  (i.e.  at  the  92- 
day  locomotive  inspection  as  discussed 
earlier),  but  no  consensus  was  reached 
on  this  issue. 

The  last  issue  provided  to  the  task 
force  focused  on  en  route  failures  of  the 
dynamic  brakes.  Railroad 
representatives  on  the  task  force  again 
stated  that  the  dynamic  brakes  are  not 
the  primary  braking  system  for  the  train, 
and  that  they  are  not  used  to  actually 
stop  the  train.  Based  on  this  assertion, 
these  representatives  did  not  believe 
that  any  operating  restrictions  should  be 
imposed  on  continued  movement  of  the 
train  should  the  dynamic  brakes  fail  on 
a  luiit  or  units  en  route.  Rail  labor 
representatives  on  the  task  force  refuted 
this  position,  and  maintained  that  a 
railroad  should  implement  a  number  of 
safeguards  should  a  dynamic  brake 
become  inoperative  en  route.  These 
representatives  advocated  a  reduction  in 
train  speed  if  the  defective  dynamic 
brake  is  on  the  lead  locomotive,  and  that 
no  train  be  operated  on  certain  grades  (1 
percent  suggested)  with  inoperative 
d)mamic  brakes  on  the  lead  locomotive. 

A  stated  objective  of  any  task  force  is 
to  develop  and/or  gather  specific 
information,  facts,  and  data  directly 
relating  to  the  issue;  in  this  case, 
dynamic  brakes.  The  task  force  pursued 
this  by  formulating  and  distributing  a 
questionnaire  to  a  number  of  engineers 
soliciting  their  input  regarding  die  use 
of  dynamic  brakes,  the  importance  of  a 
display  showing  available  dynamic 
braking  force,  and  other  related  issues  as 
discussed  above.  The  results  of  this 
questionnaire  clearly  support  the 
positions  stated  and  advocated  by  rail 
labor  representatives  throughout  this 
process.  Specifically,  86  percent  of  the 
138  respondents  replied  that  operative 
dynamic  brake  is  "very"  important  to 
safely  control  a  train  in  grade  territory, 
93  percent  of  the  respondents  felt  it  to 
be  "very"  important  that  if  a  locomotive 
is  equipped  with  dynamic  brakes,  they 
should  be  required  to  be  operative,  86 
percent  of  the  respondents  felt  it  to  be 
"very"  important  the  dynamic  brakes 
should  continue  to  function  during 
emergency  applications,  83  percent  of 
the  respondents  are  instructed  to  use 
dynamic  brakes  for  fuel  conservation, 
and  a  significant  minority  felt  that  a 
real-time  display  of  available  dynamic 
braking  effort  would  "overload"  the 
information  provided  on  the  control 
stand.  This  questionnaire  was  not 
conducted  scientifically,  nor  was  it 
intended  to  be  a  statistically  valid 
sampling  of  dynamic  brake  issues  and 
locomotive  engineers  throughout  the 
country.  It  did,  however,  provide 
support  and  confirmation  of  views  that 
have  been  presented  by  rail  labor  over 


the  past  5  years  regarding  the 
importance  of,  and  reliance  on,  dynamic 
brtjces  in  train  handling  by  locomotive 
engineers. 

As  illustrated  in  the  discussions 
above,  deliberations  within  the  dynamic 
brake  task  force  largely  focused  on  the 
fundamental  issues  posed  as  early  as 
1992  in  the  ANPRM.  The  task  force  was 
unable  to  reach  consensus  on  resolution 
of  these  issues,  and  ceased  meeting  as 
the  negotiations  within  the  inspection 
and  testing  task  force  dominated  the 
RSAC  proceeding.  Dynamic  brake  issues 
were  included  in  the  subsequent 
negotiations  and  deliberations  of  the 
inspection  and  testing  task  force,  but 
did  not  play  an  integral  role  in  shaping 
the  numerous  proposals  that  were 
generated  for  discussion.  At  the 
completion  of  the  Woiidng  Group 
activities,  it  was  apparent  that  both 
labor  and  management  representatives 
recognized  that  minimum  standards 
need  to  be  established  for  the  operation, 
testing,  and  maintenance  of  dynamic 
brakes.  Labor  representatives  continued 
to  promote  shorter  maintenance  and 
repair  intervals,  while  management 
representatives  were  hesitant  to 
jeopardize  locomotive  availability  due 
to  inoperability  of  a  feature  that  they 
view  as  one  which  provides  increased 
operational  flexibility  but  which  is  not 
safety-critical. 

FRA  Conclusions.  A  wealth  of 
information  has  been  gathered  regarding 
the  operation,  testing,  and  maintenance 
of  dynamic  brakes  in  the  five  years  since 
the  publishing  of  the  ANPRM.  Based  on 
the  information  provided,  FRA  proposes 
appropriate  standards  for  dynamic 
brakes  that  are  consistent  with  the 
statutory  mandate,  that  take  into 
consideration  NTSB  recommendations, 
that  potentially  promote  progressive 
improvements  in  djmamic  brake 
information  systems  through  the  phased 
introduction  of  technology,  and  that 
avoid  excessive  requirements  that 
discourage  the  use  of  dynamic  brakes. 
As  should  be  evident  £rom  the 
preceding  discussion,  FRA  has  been 
confrt>nted  with  issues  not  limited  to 
equipping  locomotives  with  djmamic 
brakes,  development  of  standards  for 
dynamic  brakes,  or  implementation  of 
technologies  to  advise  the  engineer  on 
the  condition  of  dynamic  brakes.  Rather, 
given  the  increased  emphasis  on 
dynamic  brake  usage  as  prescribed  in 
operating  rules,  it  is  paramount  to 
consider  whether  the  current  emphasis 
on  the  use  of  dynamic  brakes  to  adiieve 
fiiel  efficiency  and  avoid  wear  on  power 
brake  components  has  resulted  in 
issuance  of  train  handling  instructions 
that  can  lure  the  engineer  into  a  trap  in 
those  situations  where  dynamic  braces 
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must  be  relied  upon  to  control  speed 
within  a  zone  of  safety. 

The  RSAC  Working  Group  and  task 
force  deliberations  provided  no 
rationale  to  warrant  a  reconsideration  of 
FRA's  stated  position  that  dynamic 
brakes  do  not  offer  the  technical 
capability  to  serve  as  a  primary  train 
braking  system  since:  (i)  they  provide 
braking  force  only  on  powered 
locomotive  axles  and  are  incapable  of 
controlling  in-train  forces  in  the  same 
manner  as  the  automatic  braking 
system:  (ii)  they  are  effective  only 
within  a  narrow  speed  range  and  have 
no  capability  to  actually  stop  a  train; 
(iii)  they  can  fail  without  prior  warning; 
and  (iv)  their  failure  mode  is 
characterized  by  loss  of  braking  force  (as 
opposed  to  the  automatic  brake,  which, 
properly  employed,  initiates  an 
emergency  brake  appUcation  upon  loss 
of  system  integrity). 

Similarly,  however,  the  RSAC 
working  group  and  task  force 
deliberations  reinforced  FRA's  belief 
that  dynamic  brakes  have  become,  de 
facto,  a  second-order  safety  system 
where  employed.  While  from  the  point 
of  view  of  logical  priorities,  dynamic 
brakes  "back  up"  the  automatic  train 
brake  system,  in  sequence  of  operational 
procedures  the  priority  is  reversed. 
Stated  differently,  either  the  proper 
functioning  of  these  systems,  or  the 
provision  of  reUable  information 
concerning  degraded  functioning  of 
these  systems,  should  prevent 
locomotive  engineers  from  operating 
trains  in  a  manner  that  might  make 
recovery  through  use  of  the  automatic 
brake  impossible.  As  between  these  two 
alternatives,  proper  functioning  is 
marginally  preferred,  since 
communication,  perception,  and 
comprehension  of  information  is  not  a 
uniformly  successful  enterprise. 

In  considering  the  entirety  of  the 
information  available,  ERA  concludes 
that  it  is  imperative  that  the  locomotive 
engineer  be  informed  in  writing  of  the 
operational  status  of  the  dynamic  brakes 
on  all  locomotives  in  the  consist  at  the 
initial  terminal  or  point  of  origin  for  a 
train  or  at  other  locations  where  a 
locomotive  engineer  first  takes  charge  of 
a  train.  Therefore.  ERA  proposes  to 
require  that  locomotive  engineers  be 
provided  this  information  at  these 
locations.  This  proposed  provision 
directly  addresses  the  foremost  concern 
articulated  by  the  NTSB  following  the 
San  Bernardino  accident.  ERA  also 
proposes  to  require  visible  identification 
of  locomotive  units  with  inoperative 
dynamic  brakes.  FRA  is  in  full 
agreement  that  when  locomotives  are 
equipped  with  dynamic  brakes,  they 
should  be  in  proper  operating  condition 


and  be  maintained  on  a  regular  basis,  to 
the  maximum  extent  practical,  to 
enhance  train  handling.  FRA  does 
recognize  that  these  maintenance 
requirements  may  be  overly 
burdensome  in  some  instances  for 
railroads  (primarily  short  lines)  who  do 
not  utiUze  dynamic  brakes  in  their 
respective  operations,  but  yet  own  and 
operate  locomotives  equipped  with 
dynamic  brakes.  Consequently,  FRA 
further  proposes  provisions  for 
deactivating  a  locomotive's  dynamic 
brakes  without  physically  removing  the 
components.  FRA  also  specifically 
soUcits  input  regarding  the  placement  of 
a  locomotive  in  a  consist  that  has  been 
declared  "deactivated"  in  accordance 
wdth  this  proposal.  Some  existing 
railroad  operating  rules  dictate  that  a 
locomotive  which  has  been  determined 
to  have  inoperative  dynamic  brakes  may 
be  dispatched  in  a  train,  but  iHt)hibit  its 
placement  in  the  lead  position  of  the 
consist.  Are  there  technical  reasons  to 
prohibit  a  locomotive  with  inoperative 
dynamic  brakes  from  functioning  as  the 
lead  locomotive,  providing  the 
deactivated  locomotive  still  has  the 
capability  to  fully  control  the  dynamic 
braking  functions  of  all  other 
locomotives  in  the  consist  that  are  so 
equipped? 

In  addition  to  the  information  and 
maintenance  requirements,  FRA  also 
proposes  the  development  of  operating 
rules  and  training  programs  to  ensure 
the  proper  and  sale  use  of  dynamic 
brakes.  For  example,  FRA  proposes  to 
require  that  railroads  operating  trains 
with  brake  systems  that  include 
dynamic  brakes  develop,  implement, 
and  make  available  to  FRA  upon  request 
written  operating  rules  governing  sajfe 
train  handling  procedures  using  these 
dynamic  brakes  imder  all  operating 
conditions,  which  shall  be  tailored  to 
the  specific  equipment  and  territory  of 
the  raihoad.  More  importanUy,  FRA 
also  proposes  to  require  that  a  railroad's 
operating  rules  be  based  on  the  ability 
of  friction  brakes  alone  to  safely  stop  the 
train  under  all  operating  conditions. 
Furthermore,  FRA  also  proposes  to 
require  a  railroad  operating  a  train  with 
a  brake  system  that  includes  dynamic 
brakes  to  develop,  implement,  and  make 
available  to  FRA  upon  request  a  plan  to 
ensiu«  that  its  locomotive  engineers  are 
fully  trained  in  the  operating  rules 
prescribed  above  and  at  a  minimum 
includes  classroom,  hands-on,  and 
annual  refresher  training. 

FRA  views  the  establishment  of  these 
comprehensive  operating  rules  and 
training  plans  as  the  most  effective 
means  by  which  to  minimize  the 
possibility  of  future  incidents  caused  by 
excessive  reliance  on  dynamic  brakes  by 


the  train  crew  as  a  method  of  controlling 
the  speed  of  a  train  in  its  descent 
through  a  difficult  grade,  as  was  the  case 
in  the  San  Bernardino  incident.  FRA 
views  as  unfortunate,  and  potentially 
reckless,  the  increasing  niunber  of  train 
handling  and  power  brake  instructions 
issued  by  frei^t  railroads  that 
emphasize  the  use  of  dynamic  brakes 
vnthout  including  prominent  warnings 
that  such  systems  may  not  be  relied 
upon  to  provide  the  margin  of  safety 
necessary  to  stop  short  of  obstructions 
and  control  points  or  to  avoid  overspeed 
operation.  Such  instructions,  while  not 
yet  affirmatively  misleading  to  seasoned 
locomotive  engineers,  threaten  to 
overcome  the  good  judgement  of  safety 
critics  and  relators  by  leading  to 
excessive  reliance  upon  these  systems. 
Given  the  ever-increasing  weight  and 
length  of  freight  trains,  and  the  severe    ' 
grades  that  they  are  often  required  to 
negotiate  en  route,  the  need  for 
locomotive  engineers  who  are 
thoroughly  trained  and  knowledgeable 
in  all  aspects  of  train  handling  is 
paramount  for  continued  safety  in  the 
rail  industry. 

In  both  the  ANPRM  (57  FR  62555) 
and  the  1994  NPRM  (59  FR  47687),  FRA 
requested  comments  from  the  industry 
on  possible  methods  of  providing 
information  regarding  the  status  of 
dynamic  brakes  to  the  engineer  in  the 
cab  of  the  controlling  locomotive.  The 
only  workable  option  presented  to  FRA 
in  the  comments  received  was  the 
equipping  of  locomotives  with  a 
dynamic  brake  display.  Although  FRA 
recognizes  that  the  technology  for 
dynamic  brake  displays  vtrith  the  ability 
to  provide  the  type  of  information 
sought  by  FRA  in  the  1994  NPRM  is  not 
readily  available  today,  several 
commenters  suggested  that  it  is 
currently  being  developed. 
Consequently,  FRA  is  not  ready  or 
willing  to  require  the  use  of  such 
indicators  at  this  time.  However,  FRA 
believes  that  the  benefit  of  such  an 
indicator  would  be  to  alert  engineers 
that  they  have  diminished  or  excessive 
dynamic  capabilities,  thus  permitting 
the  engineer  to  control  the  braking  of 
their  train  in  the  safest  possible  manner. 
In  order  to  fully  evaluate  the  viabihty 
and  potential  use  of  dynamic  brake 
indicators  designed  to  test  the  electrical 
integrity  of  the  dynamic  brakes  at  rest 
and  to  display  the  available  total  train 
dynamic  brake  retarding  force  at  each 
speed  in  5-mph  increments  in  the  cab  of 
the  controlling  locomotive,  FRA  again 
seeks  comments  from  all  interested 
parties  regarding  the  following  specific 
issues: 

1.  What  is  the  status  on  the  future 
availability  of  dynamic  brake  indicators 
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capable  of  providing  the  information 
discussed  above? 

2.  What  are  the  current  cost  estimates 
associated  with  the  acquisition  and 
installation  of  such  indicators? 

3.  What  quantitative  and/or 
qualitative  operational  or  safety  benefits 
can  be  derived  from  the  use  of  these 
dynamic  brake  indicators? 

4.  What  alternative  methods  are 
available  for  providing  the  same 
information  tiiat  a  dynamic  brake 
indicator  would  provide  to  a  locomotive 
engineer? 

V.  Training  and  Qualifications  of 
Personnel 

CurrenUy,  the  regulations  contain  no 
specific  training  requirements  or 
standards  for  personnel  who  conduct 
brake  system  inspections.  The 
regulations  merely  require  that  a 
"qualified  person"  perform  certain 
inspections  or  tasks.  See  49  CFR 
232.12(a).  Fmtheimore,  the  current 
regulations  do  not  require  that  railroads 
maintain  any  type  of  records  or 
information  regarding  the  training  or 
instruction  it  provides  to  its  employees 
to  ensure  that  they  are  capable  of 
performing  the  brake  inspections  for 
which  they  are  assigned  responsibility. 
In  several  cases,  FRA  has  found  that  a 
railroad's  list  of  "qualified  persons"  is 
merely  a  roster  of  all  of  its  operating  and 
mechanical  forces. 

In  the  1994  NPRM,  FRA  proposed  a 
series  of  broad  qualification  standards 
addressing  various  type  of  personnel 
engaged  in  the  inspection,  testing,  and 
maintenance  of  brake  equipment  See  59 
FR  47731-47732.  These  broad 
qualificaticms  were  separated  into 
distinct  subgroups  wbdch  identified 
various  types  of  personnel  based  on  the 
type  of  work  those  individuals  woidd  be 
required  to  perform  under  the  proposal. 
These  included:  supervisors;  train  crew 
members;  mechanical  inspectors;  and 
electronic  inspectors.  Although  not 
proposed  in  the  rule  text  of  the  1994 
NPRM,  the  preamble  contained  various 
guidelines  regarding  specific  hours  of 
classroom  and  hands-on  training  as  well 
as  guidelines  regard  the  level  of 
experience  each  of  these  types  of 
employees  would  be  required  to  possess 
or  be  provided.  See  59  FR  47702-47703. 
The  proposal  also  contained  various 
requirements  regarding  the  developmrait 
and  retention  of  records  and 
information  used  by  a  railroad  in 
determining  the  qualifications  of  its 
employees.  See  59  FR  47732. 

niA  proposed  these  training  and 
experience  requirements  and  guidelines 
based  on  its  beUef  that  the  current 
training  provided  to  the  individuals 
charged  with  performing  brake 


maintenance,  tests,  and  inspections 
should  be  greatly  improved  in  order  to 
ensure  that  train  brake  system 
maintenance,  tests,  and  inspections  are 
performed  properly.  During  the 
technical  worluhops  conducted  in 
conjunction  with  the  ANPRM,  several 
labor  organizations  and  thefr  individual 
members  explicitly  commented  that 
they  are  not  sufficiently  trained  to 
perform  the  inspections  and  tests 
required  of  them.  In  addition,  several 
railroads  admitted  that  the  training  they 
currently  provide  could  be  improved. 
Although  FRA  recognized  that  many 
railroads  were  attempting  to  improve 
their  training  programs,  FRA  believed 
that  minimum  training  qualifications 
needed  to  be  established  to  assure  that 
brake  inspections  and  tests  are  being 
properly  performed  in  order  to  protect 
both  the  public  and  railroad  employees 
from  the  operation  of  equipment  that 
does  not  meet  Federal  standards. 

Several  railroads  responded  to  the 
1994  NPRM  contending  that  the  specific 
guidelines  contained  in  the  preamble  to 
the  proposal,  regarding  years  of 
experience  as  well  as  hours  of  classroom 
and  "hands-on"  training  were 
unnecessary  and  overly  broad.  Many  of 
these  c(«nmenters  believed  that 
railroads  were  in  the  best  position  to 
determine  the  type  of  training  that  is 
necessary  in  any  given  drciunstance 
based  on  the  employee  or  employees 
involved.  These  commenters  also 
indicated  that  many  railroads  are 
currently  upgrading  their  training 
programs  or  already  have  training 
programs  in  place  that  could  be  fine 
tuned  or  slightly  altered  to  provide 
sufficient  training  to  its  employees  to 
accomplish  the  tasks  for  which  they  are 
assigned.  Several  commenters  as  well  as 
the  CAPUC  recommended  that  it  would 
be  more  appropriate  for  FRA  to  spediy 
performance  objectives  rather  than 
specific  years  of  service  or  classroom 
hom«.  They  believed  that  any  training 
requirements  should  specify  the  training 
objectives  and  goals  and  refer  to  the 
employee's  proficiency  rather  than  the 
specific  method  used  in  reaching  those 
objectives  and  proficiency.  Several 
railroads  also  commented  that  an 
employee  should  only  be  required  to 
receive  training  for  those  tasks  which 
they  are  required  to  perform.  Thus,  an 
employee  who  performs  only 
intermediate  type  brake  inspections 
should  not  be  required  to  receive 
training  or  instruction  on  the  repair  or 
maintenance  of  the  equipment. 

Although  several  laboT  organizations 
objected  to  some  of  the  specific 
provisions  contained  in  Uie  preamble  to 
the  proposal,  such  as  the  potential  for 
train  crew  personnel  to  be  deemed  a 


mechanical  inspector  and  the 
recognition  of  the  potential  use  of 
contract  employees,  these  commenters 
did  not  dismiss  the  approach  as 
imworkable.  However,  several  labor 
representatives  continue  to  contend  that 
all  brake  and  mechanical  inspections 
must  be  performed  by  carmen,  or 
similarly  qualified  individuals,  and  that 
train  crew  members  are  not  and  can 
never  be  adequately  trained  to  properly 
perform  these  types  of  inspections. 
Some  conunenters  suggested  that  FRA 
would  not  have  to  propose  any 
qualification  standards  if  it  would 
simply  require  that  all  brake  inspections 
and  tests  be  performed  by  a  carman. 
Although  the  subject  of  employee 
training  was  a  subject  of  concern  during 
the  RSAC  Working  Group  deUberations, 
particiUarly  as  it  relates  to  train  crew 
membera,  there  were  no  discussions 
which  specificaUy  addressed  the 
training  or  knowledge  that  must  be 
provided  to  employees  responsible  fw 
conducting  train  brake  inspections  and 
tests.  As  noted  in  the  above  discussions, 
the  Working  Group  disciissions 
^neraUy  concentrated  on  instances 
when  train  crews  would  be  permitted  to 
perform  and  what  distances  such  trains 
or  cars  could  move  after  such 
inspections.  However,  it  was  clear  that 
several  railroad  representatives  <m  the 
Working  Group  believed  better  training 
needs  to  be  provided  to  train  crews  to 
ensure  the  proper  performance  of 
quality  brake  inspections,  particularly  at 
initial  terminals.  Ftirthermore,  all 
members  of  the  Working  Group 
appeared  to  recognize  that  a  journeyman 
carman  or  other  similarly  trained 
individual  pKJssesses  the  knowledge  and 
experience  to  conduct  any  of  the 
required  mechanical  or  brake 
inspections  would  be  considered  a 
qualified  inspector  without  further 
training,  with  the  exception  of  periodic 
refresher  training. 

FRA  Conclusions.  FRA  has  noticed 
continued  improvement  in  the  training 
provided  by  railroads  to  individuals 
charged  with  performing  brake  system 
inspections,  tests,  and  maintenance; 
however,  FRA  continues  to  beUeve  that 
this  training  could  be  greatiy  improved 
and  enhanced.  Although  there  has  been 
a  decline  in  the  niunb^  of  train 
incidents,  derailments,  fataUties,  and 
injmies  over  the  last  ten  yean,  FRA 
believes  that  the  number  of  these 
incidents  will  be  further  reduced  if 
maintenance,  inspections,  and  tests  of 
the  brake  system  are  performed  by 
individuals  who  have  received  proper 
training  specifically  targeting  the 
activities  for  which  an  individual  is 
assigned  responsibility.  As  stated 
previously.  FRA  believes  one  of  the 
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major  factors  in  ensuring  the  quality  of 
brake  inspections  and  the  proper 
operation  of  that  equipment  is  the 
adequate  training  of  those  persons 
responsible  for  inspecting  and 
maintaining  that  equipment. 

Railroads  continue  to  consolidate 
mechanical  work  to  fewer  and  fewer 
locations  on  the  railroad.  This  trend 
places  an  increasing  premium  on  the 
ability  of  train  crews  to  conduct 
meaningful  inspections  and  tests  of  the 
power  brake  system.  Increases  in  train 
speeds  and  increased  pressure  on 
operating  personnel  due  to  growing 
traffic  density  will  continue  to  make  it 
critical  for  train  crews  and  mechanical 
forces  to  discharge  their  duties  with 
respect  to  power  brake  systems  both 
diligently  and  effectively  even  under  the 
most  optimistic  of  scenarios  with 
respect  to  the  operation  of  incentives. 
FRA  proposes  to  allow  increases  in  the 
distances  some  trains  may  travel 
between  brake  system  inspections 
where  mechaniral  forces  perform  all  of 
the  inspection  functions  (including  a 
complete  inspection  under  49  CFR  part 
215).  The  latitude  that  would  be 
provided  to  some  trains  under  this 
proposal  would  result  in  fewer 
inspections  per  distance  traveled  and 
reduce  the  number  of  opportiuiities  that 
will  exist  for  a  serious  defect  to  be 
found  before  it  could  result  in  a  train 
incident.  It  is  imperative,  therefore,  that 
each  inspection  be  of  imiformly  high 
quality.  Consequently,  FRA  believes 
that  at  a  minimum  broad,  yet 
enforceable,  performance-based  training 
and  qualification  requirements  for 
personnel  charged  with  conducting 
brake  system  inspections,  tests,  and 
maintenance  will  help  raise  the  overall 
quality  of  these  activities. 

Furmermore,  as  noted  in  the  1994 
NPRM,  technological  change  presents 
an  additional  reason  for  placing  strong 
emphasis  on  qualifications  of  inspection 
personnel.  Train  crew  and  mechanical 
personnel  alike  are  confronted  with  an 
increasing  variety  of  power  brake 
arrangements  and  features.  The  AAR 
has  been  intensifying  its  effort  to 
develop  and  deploy  electronic  braking 
systems  on  freight  equipment.  This 
trend  will  make  it  important  for 
personnel  to  be  fully  familiar  with  the 
systems  that  they  are  required  to  inspect 
and  maintain.  FRA  recognizes  that 
although  technological  advancements 
may  increase  the  need  for  more 
qualified  maintenance  forces,  they  may 
also  reduce  the  complexity  and  extent  of 
the  inspecting  and  testing  requirements 
for  certain  equipment  with  the 
emergence  of  brake  indicators  and 
sensors  or  the  development  of  more 
reliable  equipment. 


Consequently,  FRA  proposes  broad 
performance-based  training  and 
qualification  requirements  which  permit 
railroads  to  develop  programs 
specifically  tailored  to  the  type  of 
equipment  it  operates  and  the 
employees  designated  by  the  railroad  to 
perform  the  inspection,  testing,  and 
maintenance  duties  required  in  this 
proposal.  FRA  tends  to  agree  with 
several  railroad  commenters  that  there 
is  no  reason  for  individuals  who  solely 
perform  pre-departiue  air  brake  tests 
and  inspections  to  be  as  highly  trained 
as  a  carman  since  carmen  perform  many 
other  duties  which  involve  the 
maintenance  and  repair  of  equipment  in 
addition  to  brake  inspections.  Therefore, 
the  proposed  training  and  qualification 
requirements  permit  railroads  to  tailor 
their  training  programs  to  ensiue  the 
capability  of  its  employees  to  perform 
the  tasks  for  which  they  are  assigned. 
FRA  intends  for  the  proposed  training 
and  qualification  requirements  to  apply 
not  only  to  railroad  persoimel  but  also 
to  contract  personnel  and  personnel  in 
plants  that  build  cars  and  locomotives 
that  are  responsible  for  brake  system 
inspections,  maintenance,  or  tests. 

Contrary  to  the  1994  NPRM,  FRA  does 
not  intend  to  issue  specific  experience, 
classroom  training,  or  "hands-on" 
training  guidelines.  FRA  agrees  that 
many  of  the  guidelines  contained  in  the 
preamble  to  that  proposal  were  overly 
restrictive  and  may  have  impeded  the 
implementation  of  certain  training 
protocols  capable  of  achieving  similar 
results  with  less  emphasis  on  solely  the 
time  spent  in  the  training  process. 
Furthermore,  the  proposed  guidelines 
failed  to  consider  the  potentially  narrow 
scope  of  training  that  might  be  required 
for  some  employees,  particularly 'some 
train  crew  personnel,  that  perform  very 
limited  inspection  functions  on  very 
limited  types  of  equipment. 
Consequently,  althoiigh  the  training  and 
qualification  requirements  currently 
proposed  continue  to  require  that  any 
training  provided  include  classroom 
and  "hands-on"  training  as  well  as 
verbal  or  written  exanunations  and 
"hands-on"  proficiency,  they  do  not 
mandate  a  specific  number  of  hours  that 
this  training  must  encompass  as  that 
will  vary  depending  on  the  employee  or 
employees  involved,  which  is  probably 
best  determined  by  the  railroad.  The 
proposed  requirements  also  contain 
provisions  for  conducting  periodic 
refresher  training  and  supervisor 
oversight  of  an  employee's  performance 
once  training  is  provided. 

FRA  believes  that  the  recordkeeping 
and  notification  requirements  contained 
in  this  proposal  are  the  cornerstone  of 
the  training  and  qualification 


provisions.  As  FRA  is  not  proposing 
specific  training  curriculums  or  specific 
experience  thresholds,  FRA  believes 
that  these  recordkeeping  provisions  are 
vital  in  ensuring  that  proper  training  is 
being  provided  to  railroad  personnel 
FRA  believes  these  requirements 
provide  the  means  by  which  FRA  will 
judge  the  effectiveness  and 
appropriateness  of  a  railroad's  training 
and  qualification  program.  These 
provisions  also  provide  FRA  with  the 
ability  to  independently  assess  whether 
the  training  provided  to  a  specific 
individual  adequately  addresses  the 
tasks  for  which  the  individual  is 
deemed  capable  of  performing  and  will 
most  likely  prevent  potential  abuses  by 
railroads  to  use  insufficiently  trained 
individuals  to  perform  the  necessary 
inspections,  tests,  and  maintenance 
required  by  this  proposal.  FRA  proposes 
to  require  that  railroads  maintain 
specific  personnel  qualification  records 
for  all  personnel  (including  contract 
personnel]  responsible  for  the 
inspection,  testing,  and  maintenance  of 
train  brake  systems.  FRA  proposes  that 
these  records  contain  detailed 
information  regarding  the  training 
provided  as  well  as  detailed  information 
on  the  types  of  equipment  the 
individual  is  qualified  to  inspect,  test, 
or  maintain  and  the  duties  the 
individual  is  qualified  to  perform.  Most 
Class  I  and  larger  Class  II  railroads 
already  keep  records  of  this  type; 
however,  they  are  not  always  easily 
obtained  by  FRA.  As  an  additional 
means  of  ensuring  that  only  properly 
qualified  individuals  are  performing 
only  those  tasks  for  which  they  are 
qualified,  FRA  proposes  to  require  that 
railroads  promptly  notify  persoimel  of 
changes  in  their  qualification  status  and 
specifically  identify  the  date  that  the 
employee's  qualification  ends  \mless 
refresher  training  is  provided. 

FRA  recognizes  that  some  railroads 
will  be  forced  to  place  a  greater 
emphasis  on  training  and  qualifications 
than  they  have  in  the  past,  and  this 
requirement  will  residt  in  additional 
costs  for  those  railroads.  However,  the 
proposed  rule  allows  the  railroads  the 
flexibility  that  they  need  to  provide  only 
that  training  which  an  employee  needs 
for  a  specffic  job.  The  proposed  rule 
does  not  require  an  employee  who  only 
performs  brake  inspections  while  en 
route  (i.e..  Class  II  brake  tests)  to  receive 
the  intensive  training  needed  for  an 
employee  who  performs  Class  I  brake 
tests  or  one  who  is  charged  with  the 
maintenance  or  repair  of  the  equipment 
The  training  can  be  tailored  to  the 
specific  needs  of  the  railroad.  Across  the 
industry  as  a  whole,  this  proposal  will 
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not  require  extensive  changes  in  the 
way  most  reiilroads  currently  operate, 
but  it  will  require  some  railroads  to 
invest  more  time  in  the  training  of  their 
personnel  emd  should  prevent  railroads 
from  using  minimally  trained  and 
unqualified  people  to  perform  crucial 
safety  tasks. 

FRA  recog^zes  that  the  costs  of  the 
proposed  training  requirements  are 
fairly  substantial,  however,  FRA 
believes  that  most  Class  I  railroads  have 
already  invested  in  training,  routinely 
schedule  training  for  their  employees, 
and  offer  training  to  other  interested 
parties.  For  example,  the  Union  Pacific, 
Southern  Pacific,  CSX  Transportation, 
and  Norfolk  Southern  and  all  other 
Class  I  railroads  have  a  training 
department,  have  training  staff 
available,  and  have  the  knowledge  to 
complete  this  proposed  requirement. 
However,  it  is  unlikely  that  Class  I 
railroads  have  identified  each  task  or 
the  steps  necessary  to  complete  each 
task  of  inspection,  testing,  and 
maintenance  of  each  type  of  freight  car 
they  operate.  Fiuthermore,  most 
railroads  do  not  engage  in  the  "hands- 
on"  training  and  testing  contained  in 
this  proposal  nor  do  most  railroads 
maintain  the  records  required  in  this 
proposal.  It  should  be  noted  that  many 
Class  I  railroads  have  participated  in  a 
Safety  Assiu^nce  and  Compliance 
Program  (SACP)  with  FRA  and  labor. 
Most  of  the  SACP's  have  required 
additional  training  by  the  participating 
railroads.  Many  of  the  proposed  training 
requirements  would  already  be  met  by 
those  railroads  that  have  completed  the 
training  required  under  the  SACP. 

Short  line  railroads,  particularly  Class 
n  railroads  may  send  employees  to  other 
railroads  for  training,  participate  in 
ASLRA  and  FRA  training,  and  have  on- 
the  job  training.  Class  in  railroads  aA 
less  likely  to  send  employees  to  other 
railroads  for  training,  most  of  the 
training  would  be  on-the-job  training, 
training  by  FRA,  or  through  ASLRA 
programs.  Typically  on-the-job  training 
on  these  smaUer  railroads  involves 
having  their  employees  work  with  a 
more  experienced  employee  or  an 
individual  who  may  have  been 
previously  employed  by  a  Qass  1 
railroad  and  received  formal  training 
vdth  that  railroad.  Furthermore,  Class  III 
railroad  employees  are  not  likely  to 
require  extensive  training  on  different 
types  of  brake  equipment  since  most  of 
the  equipment  used  by  Class  IQ 
railroads  have  only  one  type  of  brake 
valve.  Furthermore,  the  employees  of 
these  small  railroads  would  likely  not 
be  required  to  receive  any  training  in 
the  areas  of  EPIC  brakes,  dynamic 
brakes,  two-way  EOT  devices,  or  on 


some  of  the  brake  tests  and  maintenance 
mandated  in  the  proposal  due  to  the 
limited  distances  traveled  by  these 
trains,  the  low  tonnages  hauled,  and 
because  many  of  the  maintenance 
functions  are  contracted  out  to  larger 
railroads. 

Although  FRA  is  proposing  broad 
perfonnance-based  training 
requirements  rather  than  specific 
experience,  classroom  training,  or 
"hands-on  training  guidelines,  FRA 
expects  that  railroads  vnll  incur  a 
significant  cost  to  comply  with  the 
requirements  contained  in  this  proposal. 
Training  related  costs  have  been  , 
identified  as  the  most  significant  cost 
item  contained  in  this  proposal, 
accounting  for  nearly  $77  million 
dollars  of  the  approximate  $98  million 
cost  of  this  proposal.  See  Regulatory 
Impact  Analysis  and  Regulatory  Impact 
discussion  below.  However,  virtually  all 
of  the  safety  related  benefits, 
conservatively  estimated  at  over  $31 
million,  for  this  proposal  are  derived 
from  the  increase  and  improvement  in 
the  training  of  railroad  personnel,  which 
FRA  believes  will  result  in  the 
reduction  and  prevention  of  accidents 
and  the  resulting  fatafities,  injuries,  and 
property  damage.  There  are  also  a 
niunber  of  imquantifiable  safety  and 
economic  benefits  which  will  be 
derived  from  the  prevention  of 
accidents  such  as:  associated  accident 
clean-up  costs,  evacuation  and  medical 
costs,  road  closures,  and  the 
environmental  damage  caused  by 
hazardous  materials  releases.  It  should 
be  noted  that  FRA  also  believes  that 
there  will  be  a  significant  unquantifiable 
operational  benefit  derived  from  the 
enhanced  training  of  railroad  personnel, 
particiUarly  in  the  areas  of  increased 
equipment  utilization,  reduced  train 
delays,  repair  costs,  and  debris  removal. 
In  order  to  further  assess  both  the  cost 
and  benefits  as  well  as  other  impacts  the 
proposed  training  and  qualification 
requirements  wiU  have,  particularly  on 
smaller  railroads,  FRA  requests 
comments  from  interested  parties  on  the 
following: 

1.  What  is  the  potential  impact  of  the 
proposed  training  and  qualification 
requirements  on  short  line  railroads 
(i.e.,  Class  II  and  Class  m  railroads)? 
How  will  these  types  of  railroads  meet 
the  proposed  requirements? 

2.  What  is  the  potential  impact  of  the 
proposjed  recordkeepLag  requirements  to 
smaller  railroads  (i.e..  Class  III 
railroads)?  Do  these  railroads  currently 
maintain  some  sort  of  training  records? 

3.  As  FRA  believes  these  records  are 
a  key  element  of  the  proposed  training 
and  qualification  requirements,  are 
there  alternative  meUiods  available  to 


smaller  railroads  (i.e..  Class  III  railroads) 
for  maintaining  and  developing  the 
required  information? 

4.  Currently,  what  percentage  of 
employees  will  require  additional 
training? 

5.  Are  there  a  sufficient  number  of 
"qualified"  employees  at  present  to 
ensure  that  no  operational  difficulty 
will  result?  If  not,  what  is  a  reasonable 
timeline  for  permitting  railroads 
(particularly  smaller  railroads)  to  reach 
full  compliance  with  regard  to  these 
requirements? 

VI.  Air  Source  Requirements 

In  the  ANPRM,  FRA  provided 
backgroimd  information  and  presented 
questions  on  the  issue  of  requiring 
additional  testing  of  train  air  brakes  in 
extremely  cold  weather,  especially  in 
mountainous  territory.  See  57  FR  62552. 
Thoiigh  it  is  acknowledged  that  cold 
temperatiires  may  affect  the  train  air 
brake  system  in  many  ways,  the  freezing 
of  moisture  that  has  accumulated  in  the 
trainline  which  potentially  causes 
blockages  or  restrictions  in  air  flow  in 
the  brake  pipe  and  reduces  braking 
effort  is  an  obvious  and  major  concern. 
As  a  means  to  combat  this  dangerous 
combination  of  factors  that  could  lead  to 
a  loss  of  or  a  reduction  in  braking  effort, 
the  industry  has  historically  utilized 
methanol  and  other  alcohols  in  the 
trainline  to  act  as  an  anti-freeze  during 
these  cold  weather  operations.  However, 
based  on  FRA  experience  and  the 
statements  of  several  commenters,  it  is 
evident  that  the  use  of  these  chemicals 
in  the  trainline  causes  untimely  wear 
and  tear  to  brake  system  components 
and  has  a  long-term  detrimental  efiiact 
on  train  air  brakes.  Comments  provided 
to  FRA  indicated  that  air  dryers  on 
locomotives  are  very  effective  in 
improving  the  performance  of  train 
brake  systems,  particularly  under  cold 
weather  conditions,  and  generally 
eliminate  the  need  to  use  alcohol  and 
other  foreign  substances  in  the  trainline. 
Several  railroads  commented  that  they 
have  already  equipped  their 
locomotives  with  air  dryera  in  order  to 
ciuh  the  use  of  chemicds  in  the 
trainline.  Furthermore,  several  railroads 
frequently  operating  under  extreme  cold 
weather  conditions  commented  that 
they  have  prohibited  chemicals  from 
being  placed  in  brake  air  systems  to 
prevent  freeze-up.  These  railroads  stated 
that  they  have  been  able  to  operate 
trains  in  cold  weather  without  resorting 
to  chemicals,  such  as  alcohol. 

Based  on  these  comments  and 
exp>eriences,  FRA  proposed  in  the  1994 
NPRM  to  ban  the  use  of  anti-freeze 
chemicals  in  train  air  brake  systems.  See 
59  FR  47728.  In  addition,  FRA  proposed 
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that  all  new  and  rebuilt  locomotives  and 
all  yard  air  sources  be  equipped  with  air 
dryers  capable  of  achieving  a  30  "F  air 
dew  point  depression  at  a  100  cfm  air 
flow  rate,  imless  the  new  or  rebuilt 
locomotive  would  not  be  operated  in 
cold  weather  conditions,  would  power 
only  trains  limited  to  30  mph  or  less,  or 
would  power  only  trains  of  20  cars  or 
less.  FRA  believed  that  an  exception 
from  the  proposed  requirements  for 
these  types  of  operations  was  warranted 
based  on  the  comments  received  and  on 
ERA'S  experience  that  moisture  in  the 
brake  line  in  these  types  of  operations 
has  never  been  a  problem. 

Many  railroads  commented  that  the 
proposed  requirements  for  air  dryers 
would  be  costly  and  ineffective  if 
implemented.  These  commenters  cited 
testimony  provided  by  Canadian 
railroads,  operating  in  extreme  cold 
weather  conditions,  which  indicated 
that  none  of  their  locomotives  are 
currently  equipped  with  air  dryers,  yet 
they  have  not  experienced  problems 
with  frozen  brake  lines.  Additional 
comments  provided  by  Canadian 
railroads  maintained  that  their 
experience  shows  that  the  prevention  of 
brake  pipe  freeze-up  is  not  a  direct 
benefit  of  equipping  air  sources  with  air 
dryers.  These  commenters  stated  that 
freezing  of  the  brake  pipe  is  of  much 
less  concern  when  trains  are  operated 
with  two-way  end-of-train  devices,  in 
that  any  restriction  or  blockage  in  the 
brake  pipe  will  be  recognized  and 
appropriate  steps  will  be  taken  to  stop 
the  train  safely.  Commenters  noted  that 
the  majority  of  railroads  have  adopted 
operating  rules  which  prohibit  the  use 
of  chemicals  in  the  trainline  as 
proposed  in  the  NPRM.  A  supplier  of  air 
brake  equipment  commented  that  in 
order  for  air  dryers  to  be  effective,  the 
temperatiire  of  the  air  going  into  the 
dryers  must  be  controlled.  This  would 
typically  be  accomplished  through 
equipping  the  air  source  with  an 
aftercooler  to  get  the  input  air  to  within 
20  degrees  of  the  ambient  temperature. 
Railroad  commenters  supported  the  use 
of  aftercoolers  as  advocated  by  this 
supplier  representative,  acknowledging 
that  locomotives  equipped  with 
aftercoolers  help  reduce  the  relative 
humidity,  ensuring  moisture  will  not 
precipitate.  These  commenters  noted 
that  experience  has  shown  aftercoolers 
to  be  much  cheaper  to  install  and 
maintain  when  compared  to  air  dryers. 

At  the  initial  meeting  of  the  full 
Power  Brake  Working  Group,  members 
discussed  the  broad  topic  area  of 
"Design  Requirements — Locomotive 
Standards."  The  issue  of  air  dryers  on 
locomotives,  and  also  on  yard/ground 
air  sources,  was  included  in  this 


discussion.  Several  members  of  the 
Working  Group  suggested  that  any 
requirements  for  £iir  dryer  or  similar 
technology  be  expressed  in  terms  of  a 
performance  standard  for  air  dryness, 
and  that  such  a  standard  should  be 
developed  by  a  separate  task  force. 
Consequently,  a  task  force  was  formed 
and  was  comprised  of  representatives 
from  FRA,  labor,  management,  and 
suppliers  (through  the  participation  of 
the  RPI).  The  Working  Group  articulated 
the  task  of  this  subgroup  as  follows:  (1) 
£)etermine  how  dry  the  air  should  be, 
and  subsequently,  (2)  what  technology/ 
hardware  exists  and  is  available  to 
achieve  these  prescribed  levels.  The  task 
force  was  also  directed  to  consider  and 
evaluate  any  economic  implications  that 
may  impact  prospective  air  dryer 
requirements. 

At  the  second  meeting  of  the  full 
Working  Group,  members  of  the  task 
force  presented  a  general  discussion  of 
the  basic  principles  of  air  and  the 
amount  of  water  contained  in  air.  This 
discussion  provided  detailed 
information  regarding  the  weight  or 
amount  of  water  contained  in  air,  the 
effect  of  water  condensation  when  air 
pressure  is  increased,  how  temperature 
affects  water  condensation,  and  the 
quantity  of  air  required  to  charge  a  train. 
Several  methodologies  and  technologies 
capable  of  drying  air  and  preventing 
condensation  were  described  and 
discussed,  including  broad  economic 
considerations  associated  with  each. 
Several  members  of  the  Working  Group 
noted  that  the  discussions  had  centered 
predominately  on  locomotives,  and  that 
more  information  was  needed  regarding 
ground/yard  air  sources  such  as  those 
used  to  charge  the  trainline  prior  to  the 
addition  of  locomotives.  These  members 
indicated  that  they  felt  groimd/yard  air 
plants  used  in  this  capacity  are  the 
major  cause  of  moisture  in  a  train. 

Members  of  the  task  force  addressed 
the  issue  of  "dew  point  depression"  in 
detail,  defining  dew  point  depression  as 
the  temperature  reduction  below 
ambient  conditions  at  which  moisture 
begins  to  form,  describing  how  it  is 
calculated,  and  identifying 
specifications  utilized  by  other 
industries  when  considering  dew  point 
depression  parameters.  As  the  Working 
Group  had  emphasized  their  preference 
that  any  requirements  developed  for  dry 
air  be  based  on  a  performance-type 
standard,  the  group  quickly  focused  task 
force  efforts  toward  the  development  of 
a  specific  numerical  value  of  dew  point 
depression  that  would  minimize  the 
possibiUty  of  water  being  introduced 
into  the  brake  system.  C^e  member  of 
the  task  force  recommended,  based  on 
information  that  had  been  presented 


and  practical  field  experience,  that  a 
dew  point  depression  of  -  6°  to  - 10° 
Fahrenheit  would  be  sufficient  to 
prevent  the  development  of 
condensation  in  train  operations.  This 
member  noted  that  aftercoolers  alone 
can  achieve  this  level  of  dew  point 
depression,  and  could  be  utilized  in 
conjunction  with  air  dryers  to  produce 
even  lower  levels.  It  is  important  to  note 
that  these  conclusions  and 
recommendations  were  made  by  one 
member  of  the  task  force,  and  did  not 
represent  consensus  conclusions  or 
recommendations  of  the  task  force. 
Numerous  concerns  were  raised 
regarding  the  technical  rationale 
employed  in  formulating  this 
"acceptable  range"  of  temperatures,  and 
several  members  voiced  apprehension 
regarding  FRA's  ability  to  effectively 
and  imiformly  enforce  such  a 
requirement,  should  it  be  imposed. 

extended  discussions  ensued 
regarding  the  establishment  of  a 
performance  standard  for  dry  air  which 
would  serve  to  eliminate  or  minimize 
the  introduction  of  moisture  into  the 
train  brake  system,  using  dew  point 
depression  as  the  defining  parameter. 
The  Working  Group  members  were 
unwilling  to  imanimously  and  fully 
endorse  Uie  -6*  to  - 10*  Fahrenheit 
temperature  range  proposed  by  the  task 
force  leader  given  the  lack  of  detailed, 
documented,  and  substantiated  test  data 
to  support  this  conclusion.  Noting  that 
fact  finding  and  data  development  are 
the  major  functions  of  a  task  force  under 
the  stated  gmding  principles  of  the 
RSAC  process,  the  Working  Group 
directed  the  task  force  to  study,  through 
instrumented  testing,  the  appropriate 
value  of  dew  point  depression  that  is 
required  to  ensuire  safe  operations  for 
both  locomotives  and  yard/ground  air 
systems. 

In  an  effort  to  gather  field  data  to 
either  confirm  the  proposed  parameters 
or  to  develop  alternative  measures,  task 
force  members  visited  two  train  yards 
and  gathered  data  using  a  device 
specifically  designed  to  measure  dew 
points.  The  task  force  performed  tests 
on  numerous  locomotives  and  yard  air 
plants,  with  and  without  air  dryers,  to 
determine  the  amoimt  of  dew  point 
depression  in  the  air  lines.  The  results 
of  these  tests  confirmed  the  assiunptions 
of  the  Working  Group  members  in  that 
the  vast  majority  of  locomotives  did  not 
contribute  to  moistiire  in  the  train  air 
lines,  but  rather,  the  main  source  of  raw 
water  came  from  yard  charging  units. 
Further,  the  majority  of  the  yard  imits 
which  were  tested  were  relatively  old 
and  had  not  been  properly  maintained 
or  upgraded  in  years.  During  the  task 
force  tests,  it  was  noted  that  all  imits 
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equipped  with  air  dryers  produced 
minimal  moisture  in  the  system.  Based 
on  these  resiilts,  some  member  of  the 
task  force  believed  that  both  yard 
charging  units  and  locomotives  be 
equipped  with  a  device  which  would 
assist  in  the  reduction  of  moisture  in  the 
train  air  lines.  Since  a  large  nvunber  of 
trains  are  charged  by  yard  air  soiuces 
(up  to  80  percent  by  some  estimations), 
it  appeared  that  yard  air  charging  imits 
should  be  given  the  greatest  priority. 
Several  members  of  ihe  task  force 
suggested  that  all  yard  air  sources  be 
equipped  with  a  device  which  will 
produce  a  minimum  dew  point 
depression  of  -  25  "F  and  similarly 
equip  locomotives  to  produce  a 
minimum  dew  point  depression  of  —  8 
"F.  This  was  not  a  consensus 
recommendation  from  the  task  force,  as 
some  members  of  the  task  force  felt  that 
the  issue  of  moistvue  in  the  trainline  is 
not  a  safety  issue,  but  more 
appropriately  an  item  addressed 
through  improved  maintenance 
procedures.  In  addition,  these  members 
firmly  believed  that  the  installation  of 
air  dryers  as  proposed  was  cost 
prohibitive  given  the  limited  safety 
benefit  to  be  realized,  and  that  the  task 
force  had  not  adequately  addressed  the 
economic  implications  of  requiring 
locomotives  and  yard  air  units  to  meet 
the  recommendations  as  forwarded  to 
the  Working  Group. 

FRA  Conclusions.  FRA  intends  to  ban 
the  use  of  anti-freeze  chemicals  in  train 
air  brake  systems,  reiterating  the 
position  stated  in  the  1994  NPRM,  in 
order  to  prevent  the  untimely  damage 
and  wear  to  the  brake  system 
components.  See  59  FR  47728.  FRA  did 
not  receive  any  adverse  comments  on 
this  issue  in  response  to  the  1994 
NPRM.  and  based  on  the  statements  and 
considerations  raised  in  various 
Working  Group  meetings  it  appears  that 
both  rail  labor  and  management 
representatives  believe  that  such  a 
provision  would  be  acceptable. 

Based  on  information  gathered 
throughout  the  RSAC  process,  previous 
comments  by  industry  parties,  and 
agency  experience,  FRA  firmly  believes 
that  the  presence  of  moisture  in  the 
train  air  brake  system  poses  potential 
safety,  operational,  and  maintenance 
issues  that  require  attention  in  this 
rulemaking.  After  completion  of 
detailed,  instrumented  testing  on  both 
locomotives  and  yard  test  plants 
performed  as  part  of  the  task  force 
activities,  FRA  tends  to  believe  that 
locomotives  rarely  contribute  to 
moisture  in  the  trainline.  As  such,  FRA 
is  not  proposing  that  air  dryers  be 
installed  on  new  locomotives,  as  was 


proposed  in  the  1994  NPRM  (59  FR 
47729). 

The  results  of  this  same  testing  clearly 
indicated  that  yard  air  plants  often 
provide  imacceptably  high  levels  of 
moisture  while  charging  the  train  air 
brake  system  due  to  the  age  of  the 
system,  improper  design,  inadequate 
maintenance,  or  a  combination  thereof. 
Task  force  efforts  also  estimated  that 
upwards  of  80  percent  of  train  air  brake 
systems  are  charged  using  yard/ground 
air  plants.  However,  FRA  believes  that 
simply  requiring  that  yard  air  sources  be 
equipped  with  air  dryers  may  not  alone 
necessarily  effectiiate  the  desired  results 
unless  the  air  dryers  are  appropriately 
placed  to  sufficiently  condition  the  air 
source.  Many  yard  air  sources  are 
configured  such  that  a  single  air 
compressor  services  several  branch  lines 
used  to  charge  train  air  brake  systems, 
and  as  such,  multiple  air  dryers  may  be 
required  to  eliminate  the  introduction  of 
wet  air  into  the  brake  system.  FRA 
believes  that,  as  with  locomotives, 
requiring  yard  air  sources  to  be 
equipped  with  air  dryers  will  likely 
impose  a  significant  and  imnecessary 
cost  burden  on  the  railroads. 

Based  on  the  above  discussion,  FRA 
is  proposing  that  each  railroad  develop 
and  implement  a  system  by  which  they 
monitor  all  yard  air  sources  to  ensure 
that  they  operate  as  intended  and  do  not 
introduce  contaminates  into  the  brake 
system.  FRA  believes  that 
implementation  of  this  monitoring 
program  as  proposed  represents  a 
meUiod  by  which  the  industry  can  truly 
maximize  the  benefits  to  be  realized 
through  air  dryer  technology,  which  all 
parties  acknowledge  has  been  proven  to 
reduce  the  level  of  moisture  introduced 
into  the  trainline,  at  a  cost  that  is 
commensiirate  with  the  subsequent 
benefits.  This  proposed  program 
requires  a  railroad  to  take  remedial 
action  with  respect  to  any  yard  air 
sources  that  are  foimd  not  to  be 
operating  as  intended,  and  further 
proposes  to  establish  a  retention 
requirement  with  respect  to  records  of 
these  deficient  imits  to  Cacilitate  the 
tracking  and  resolution  of  continuing 
problem  areas.  Further,  FRA  believes 
that  yard  air  reservoirs  should  either  be 
equipped  with  an  operable  automatic 
drain  system  or  be  manually  drained  at 
least  once  each  day  that  the  devices  are 
used  or  when  moisture  is  detected  in 
the  system.  FRA  believes  that  these 
provisions,  in  concert  with  assurances 
that  condensation  is  blown  from  the 
pipe  or  hose  from  which  compressed  air 
is  taken  prior  to  connecting  the  yard  air 
line  or  motive  power  to  the  train  as 
currently  prescribed  in  §  232.11(d),  will 
minimize  the  possibility  of  moisture 


being  introduced  into  the  train  air  brake 
system. 

It  should  be  noted  that  FRA  recently 
published  a  final  rule  mandating  the 
incorporation  of  two-way  end-of-train 
telemetry  devices  (two-way  EOTs)  on  a 
variety  of  freight  trains,  specifically 
those  operating  at  speeds  of  30  mph  or 
greater  or  in  heavy  grade  territories.  See 
62  FR  278.  Two-way  EOTs  provide 
locomotive  engineers  with  the 
capability  of  initiating  an  emei^ency 
brake  application  that  commences  at  the 
rear  of  the  train  in  the  event  of  a 
blockage  or  separation  in  the  train's 
brake  pipe  that  would  prevent  the 
pneumatic  transmission  of  the 
emergency  brake  application  throughout 
the  entire  train.  These  devices  consist  of 
a  front  unit,  located  in  the  cab  of  the 
controlling  locomotive,  and  a  rear  unit, 
located  in  the  rear  of  the  train  and 
attached  to  the  brake  pipe.  Radio 
communication  between  the  front  and 
rear  end  units  is  continually  monitored 
and  confirmed  at  regular  intervals,  and 
the  rear  unit  is  only  activated  when 
continuity  of  these  radio  transmissions 
is  not  maintained  over  a  specified  time 
interval.  This  discussion  of  two-way 
EOTs  is  particularly  appropriate  within 
the  context  of  the  air  source 
requirements  and  air  dryers.  In  the 
unlikely  event  that  the  proposed 
requirements  regarding  air  dryers  Eail  to 
sufficiently  eliminate  moisture  from  the 
trainline,  and  a  restriction  or 
obstruction  in  the  form  of  ice  forms  as 
the  result  of  the  freezing  of  this  moisture 
during  cold  weather  operations,  the 
two-way  EOT  device  becomes  a  first 
order  safety  device  and  will  initiate  an 
emergency  application  of  the  brakes 
from  the  rear  of  train.  As  such,  the  vast 
majority  of  concerns  associated  with 
moisture  in  the  trainline  freezing  in  cold 
weather  operations  have  been  alleviated 
through  the  incorporation  of  this 
technology  in  most  freight  operations. 

In  an  effort  to  further  develop  and 
evaluate  this  proposal,  FRA  seeks 
comments  from  all  interested  parties 
regarding  the  following  specific  issues: 

(1)  How  many  yard  sources  are  there 
that  are  used  to  charge  train  air  brake 
systems? 

(2)  What  time  period  will  be  required 
to  effectively  institute  the  monitoring 
program  as  prescribed? 

(3)  How  many  of  these  yard  air 
sources  are  equipped  with  automatic 
drain  valves? 

(4)  If  the  yard  air  source  is  not 
equipped  with  an  automatic  drain  valve, 
how  long  does  it  take  to  drain 
manually? 
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Vn.  Maintenance  Requirements 

In  the  ANPRM.  FRA  solicited 
comments  from  interested  parties 
regarding  the  elimination  of  cleaning, 
oiling,  testing,  and  stencilling  (COT&S) 
requirements  for  freight  brake  valves  as 
a  result  of  the  AAR's  adoption  of 
enhanced  single  car  and  repair  track  air 
brake  testing  requirements  in  1990.  See 
57  FR  62556.  In  response,  all  industry 
representatives,  including  rail 
management,  labor,  and  suppUers, 
acknowledged  that  the  improved  single 
car  test  constituted  a  significant 
improvement  over  the  previous  time- 
based  COT&S  requirements  in  detecting 
and  eliminating  defective  brake 
equipment  and  components.  However, 
labor  representatives  contended  that  the 
railroads  are  circumventing  the  use  of 
the  new  procedures  by  eliminating 
repair  tracks  all  over  the  nation  in  order 
to  avoid  performing  these  single  car 
tests.  Several  individuals  presented 
examples  of  how  the  single  car  test  and 
repair  track  test  are  being  circimi vented, 
such  as  making  repairs  in  the  field  or 
moving  cars  to  expediter  tracks  for 
repairs  rather  than  to  repair  tracks. 
Therefore,  these  commenters 
recommended  that  some  type  of  in-date 
testing  or  attention  must  be  reinstated. 
The  RLEA  also  reconmiended  that  . 
periodic  attention  be  reinstated, 
contending  that  acceptance  of  AAR's 
unilateral  change  in  the  maintenance 
requirements  allows  the  AAR  to 
unilaterally  establish  regulations 
without  public  comment.  Labor 
representatives  forwarded  similar 
recommendations,  stating  that  any 
changes  made  by  the  AAR  in  their 
recommended  maintenance  practices 
should  be  reviewed  and  approved  by 
the  FRA. 

Based  on  the  comments  received,  FRA 
agreed  that  the  new  single  car  test 
established  a  better  and  more 
comprehensive  method  of  detecting  and 
eliminating  defective  brake  equipment 
and  components,  but  further  agreed  that 
cars  must  receive  the  test  in  order  to 
fiilly  benefit  from  the  advantages  of  the 
enhanced  single  car  test.  Accordingly, 
in  the  1994  NPRM,  FRA  proposed  to 
require  the  single  car  or  repair  track  test 
be  conducted  on  any  car  that  is  on  a 
repair  or  shop  track  for  various  wheel  or 
brake  equipment  defects,  and  that  at  a 
minimum,  freight  service  equipment 
should  receive  the  test  every  one  or  two 
years  depending  on  whether  the 
equipment  is  high-utilization  or  non- 
high-utilization  equipment  (as  defined 
in  the  1994  NPRM).  See  59  FR  47741. 
FRA  did  not  feel  that  requiring  the 
performance  of  the  repair  track  or  single 
car  test  at  the  proposed  time  periods 


would  be  overly  biirdensome  on  the 
industry  since,  according  to  studies 
conducted  by  the  AAR  showing  that  a 
car  is  typically  on  the  repair  track  1.7 
times  a  year,  most  cars  will  be  on  a 
repair  or  shop  track  within  the  proposed 
time  limits.  The  proposal  further 
allowed  parties  to  request  a  change  in 
the  time  interval  for  performing  the 
single  car  test  by  monitoring  their  single 
car  tests  and  conducting  a  statistical 
analysis  of  the  results.  In  order  to  ensure 
that  the  single  car  tests  are  properly 
performed,  FRA  proposed  that  only 
qualified  brake  system  inspectors 
should  conduct  the  tests  and  that  the 
single  car  testing  devices  should  be 
tested  at  least  once  a  day  and  receive . 
maintenance  at  least  every  92  days. 
Furthermore,  in  order  to  ensure  proper 
maintenance  of  brake  equipment,  FRA 
proposed  that  each  railrt>ad  should 
develop  and  enforce  written 
maintenance  procedures  for  all  types  of 
brake  systems  it  operates  which  meet  or 
exceed  current  industry  standards  and 
all  federal  train  brake  system  safety 
requirements.  The  maintenance 
required  by  these  proposed  procedures 
would  be  performed  only  by  individuals 
qualified  as  mechanical  or  electronic 
brake  system  inspectors  as  designated  in 
other  sections  of  the  1994  NPRM.  Spot 
checks  of  both  the  single  car  tests  and 
the  maintenance  procedures  woiUd  be 
conducted  by  qualified  supervisory 
personnel  to  ensure  the  procedures  are 
being  followed  and  the  tests  are 
properly  performed. 

In  response  to  the  1994  NPRM,  many 
railroads  conmiented  that  car  utilization 
would  be  significantly  decreased  if  the 
proposed  requirements  were  adopted. 
These  commenters  felt  that  this  decline 
would  be  directly  attributable  to  the 
proposed  requirements  regarding  craft- 
specific  designation  fat  the  conduct  of 
the  single  car  tests,  periodic  intervals  for 
conduct  of  the  tests  that  were  viewed  as 
overly  burdensome,  and  stencilling 
requirements  that  were  viewed  as 
similarly  bimlensome  and  costly.  Labor 
organizations  coimtered,  reiterating 
their  comments  provided  in  response  to 
the  ANPRM  regarding  a  perception  that 
the  carriers  are  directly  drcimiventing 
the  single  car  and  repair  track  test  by 
moving  care  to  expediter  tracks  for 
repaira  rather  than  to  repair  tracks,  or 
simply  by  making  repairs  in  the  field. 
Therefore,  these  labor  organizations 
strongly  advocated  that  FRA  require  and 
enforce  periodic  testing  and  inspection 
to  ensure  the  continued  safety  of  both 
railroad  employees  and  the  general 
public  through  realization  of  brake 
eqmpment  that  vtdll  be  in  better  and 
safer  condition  as  a  result. 


At  the  initial  meeting  of  the  Freight 
Power  Brake  Working  Group,  the 
specific  issues  of  periodic  maintenance 
and  single  car  test  requirements  were 
identified  as  topics  best  addressed 
through  formation  of  a  separate  task 
force.  Thus,  a  task  force  was  created  and 
was  charged  with  assembling  and 
analyzing  existing  data  pertaining  to 
single  car  and  repair  track  testing,  and 
formulating  appropriate 
recommendations  based  on  an 
evaluation  of  this  data.  This  task  force 
was  comprised  of  representatives  from 
rail  management,  labor,  and  FRA.  Task 
force  deliberations  commenced  with  a 
review  of  recent  changes  incorporated 
by  the  AAR  with  regard  to  single  car 
and  repair  track  test  procedures,  and  a 
presentation  of  related  data  and 
statistics  showing  the  direct  benefits 
realized  as  a  result  of  these  revised 
procedures  in  terms  of  the  nimiber  of 
defective  brake  system  components 
detected  and  repaired.  However,  several 
members  of  the  task  force  voiced  strong 
objections  regarding  the  acciiracy  and 
credibility  of  the  data  accimiulated  in 
the  development  of  the  presentation 
material.  Beyond  a  fundamental 
questioning  of  the  accuracy  and 
credibility  of  this  data,  the  group 
identified  specific  issues  of  concern  to 
include  incorrect  data  reported  from  the 
field,  brake  tests  performed  on  defective 
cars,  problems  with  accessibility  to  the 
AAR's  UMLER  reporting  system,  and 
questions  regarding  the  service  life  of 
brake  valves  as  reported. 

The  task  force  related  their 
reservations  regarding  reliability  of  the 
available  data  to  the  Working  Group, 
specifically  with  respect  to  the  manner 
in  which  it  has  been  collected  and 
analysed,  and  requested  clarification 
regarding  the  definition  of  their  specific 
assignment.  Extensive  discussions 
ensued  regarding  the  source  and 
accuracy  of  data  that  had  been 
presented  by  each  the  FRA,  AAR.  and 
labor.  Working  Group  members 
conceded  that  each  respective  database 
was  likely  biased  to  some  extent  due  to 
variances  in  the  way  inspections  are 
conducted  and  alternative 
methodologies  used  in  collecting  and 
evaluating  the  resulting  data.  Several 
members  felt  that  FRA's  database  does 
not  acairately  reflect  defect  ratios  since 
railroads  are  permitted  to  repair  defects 
prior  to  the  FRA  taking  exceptions,  and 
others  suggested  that  FRA's  data  is 
skewed  toward  problem  areas,  and  that 
mora  random  and  unbiased  data  is 
necessary  to  formulate  an  accurate 
portrayal  of  the  current  state  of  the 
indusfry.  Given  the  divergent  views  on 
the  existing  data,  several  members  of  the 
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Working  Group  suggested  that  the  group 
consider  the  piurposes  for  which  the 
data  is  needed,  and  whether  it  is  needed 
at  alL  The  group  agreed  that  a  uniform 
imderstanding  of  the  data  and  its 
relevance  by  all  parties  was  necessary  to 
validate  ourent  practices,  and  that  there 
is  great  diffioUty  in  detecting  a 
systematic  problem  with  the  existing 
methodolo^es  unless  data  is  collected. 

The  task  force  elected  to  continue 
discussions  regarding  the  applicability 
and  content  of  AAR's  Rule  3,  Chart  A, 
which  prescribes  tests  and  attention 
required  per  AAR  Specification  S-486 
(Code  of  Air  Brake  System  Tests  for 
Freight  Equipment).  In  doing  so,  the 
Working  Group  instructed  the  task  force 
to  consider  the  extent  to  which  an 
industry  rule  such  as  AAR's  Rule  3,  and 
specifirally.  Chart  A.  could  be 
incorporated  into  a  Federal  regulation, 
and  the  necessary  restrictions  associated 
with  publication  date  and  subsequent 
changes  that  would  need  to  be 
addressed.  The  task  force  continued  its 
exhaustive  review  of  AAR's  Rule  3. 
Chart  A.  and  made  significant  progress 
in  reaching  full  consensus  on  the 
provisions  contained  therein.  However, 
as  the  broad  issues  imder  consideration 
by  this  task  force  were  directly  tied  to 
acceptance  of  the  available  data, 
continued  progress  was  significantly 
impeded  by  the  inability  of  the 
Inspection  and  Testing  task  force  to 
reach  resolution  of  what  developed  as  a 
core  issue  of  the  working  group 
proceeding  in  general;  namely,  data 
validity  and  reuability.  Nonetheless,  the 
task  force  continued  efforts  to  evaluate 
the  effectiveness  of  the  AAR's  UMLER 
-  reporting  system,  and  examined 
possible  modifications  that  would 
lac^tate  tracking  maintenance  and 
testing  of  equipment  via  this  system  as 
opposed  to  stencilling.  Members  of  the 
task  force  also  visited  three  facilities  to 
view  their  approaches  to  periodic 
maintenance,  single  car  testing,  and 
repair  track  air  tests.  Ultimately,  this 
task  force  was  imable  to  provide 
consensus  recommendations  to  the 
Working  Group  regarding  periodic 
maintenance  and  testing  requirements 
due  to  the  Working  Group  members' 
collective  imwillingness  to  agree  on  the 
issues  relating  to  data  collection, 
evaluation,  and  relevance  as  discussed 
in  detail  above. 

FRA  Conclusions.  Based  on  comments 
received  in  response  to  the  1994  NPRM. 
deliberations  of  the  Working  Group  and 
task  force,  and  field  experience.  ERA 
remains  confident  that  the  "new"  repair 
track  and  single  car  test,  which  have 
been  used  industry-wide  since  January 
of  1992.  are  a  mudi  better  and  more 
comprehensive  method  of  detecting  and 


eliminating  defective  brake  equipment 
and  components  than  the  old.  time- 
based  cdT&S  requirements.  FRA 
beUeves  that  performance  of  the  single 
car  test  significantly  reduces  the  number 
of  defective  components  and 
dramatically  increases  the  reliability  of 
brake  equipment.  Accordingly,  FRA 
proposes  to  incorporate  AAR 
Interchange  Ride  3  and  Chart  A  into  this 
regulation,  thus  codifying  the  repair 
track  air  test  requirements  per  Chart  A 
such  that  a  railroad  is  required  to 
perform  a  repair  track  brake  test  on 
freight  cars  when:  (i)  A  freight  car  is 
removed  fitim  a  train  due  to  an  air  brake 
related  defect;  (ii)  a  freight  car  has  its 
brakes  cut-out  when  removed  from  a 
train  or  when  placed  on  a  shop  or  repair 
track;  (iii)  a  freight  car  is  on  a  repair  or 
shop  track  for  any  reason  and  has  not 
received  a  repair  track  brake  test  within 
the  previous  12  month  period;  (iv)  a 
freight  car  is  found  v«rith  missing  or 
incomplete  repair  track  brake  test 
infcnmation;  (v)  the  brake  reservoir(s), 
the  control  valve  moimting  gasket,  and 
the  pipe  bracket  stud  is  removed, 
repaired,  or  replaced;  or  (vi)  a  freight  car 
is  fbimd  with  a  wheel  with  built-up 
tread,  slid  flat,  or  thwmally  cracked. 
Further.  FRA  proposes  that  each  freight 
car  shall  receive  a  repair  track  air  test 
no  less  frequently  than  every  5  years, 
and  not  less  than  8  years  from  the  date 
the  car  was  built  or  rebuilt.  Similarly, 
the  single  car  test  requirements  of  Qiart 
A  will  be  codified  siich  that  a  railroad 
will  perform  a  single  car  test  on  a  freight 
car  when  one  or  more  of  the  service 
portion,  the  emergency  portion,  or  the 
pipe  bracket  is  removed,  repaired,  or 
replaced. 

FRA  recognizes  that  circumstances 
arise  such  that  required  repair  track 
brake  tests  or  single  car  tests  cannot 
always  be  performed  at  the  point  where 
repairs  can  be  made.  In  these  instances. 
FRA  proposes  to  allow  a  car.  after 
repairs  are  effectuated,  to  be  moved  to 
the  next  forward  location  where  the  test 
can  be  performed.  FRA  intends  to  make 
clear  that  the  inability  to  perform  a 
repair  track  brake  test  or  a  single  car  test 
does  not  constitute  an  inability  to 
effectuate  the  necessary  repairs.  At  the 
same  time,  however.  FRA  recognizes 
rail  labor's  contention  that  some  carriers 
often  attempt  to  circumvent  the 
requirements  for  single  car  and  repair 
track  testing  thro\igh  the  elimination  of 
repair  tracks,  by  moving  cars  to 
expediter  tracks  for  repair,  or  simply  by 
making  the  repairs  in  the  field.  As  a 
means  to  curtail  these  practices,  FRA 
proposes  to  impose  extensive  tagging 
requirements  on  freight  cars  which,  due 
to  the  natxue  of  the  defective 


condition(s)  detected,  require  a  repair 
track  brake  test  at  single  car  test  but 
which  are  moved  from  the  location 
where  repairs  are  performed  prior  to 
receiving  the  required  test.  As  an 
alternative  to  the  tagging  requirements. 
FRA  proposes  to  permit  a  railr6ad  to 
utilize  an  automated  tracking  system  to 
monitor  these  cars  and  ensure  tiiey 
receive  the  requisite  tests  provided  the 
automated  system  is  approved  by  FRA. 
FRA  also  proposes  to  require  stencilling 
requirements  regarding  the  location  and 
date  of  the  last  repair  track  or  single  car 
test.  Alternatively,  FRA  intends  to 
permit  railroads  to  utilize  an  electronic 
record  keeping  system  to  accomplish 
this  tracking  requirement,  provided 
such  a  system  is  approved  by  FRA.  FRA 
believes  these  requirements  are 
necessary  to  ensure  the  timely 
performance  of  these  important  tests. 
Without  such  information,  there  would 
be  virtually  no  way  for  FRA  to  verify  a 
railroad's  compliance  with  the  proposed 
repair  track  and  single  car  test 
requirements. 

As  in  the  1994  NPRM.  FRA  continues 
to  believe  that  single  car  testing  devices 
should  be  tested  at  least  once  a  day  and 
receive  routine  maintenance  at  least 
every  92  days.  Additionally.  FRA  feels 
that  mechanical  and  electronic  test 
devices  should  be  regularly  calibrated. 
FRA  received  no  comments  objecting  to 
these  requirements  when  previously 
proposed. 

FkA  agrees  that  any  changes  to  the 
AAR  standards  incorporated  into 
regulation  should  be  reviewed  and 
approved  by  all  affected  parties, 
including  HIA  and  rail  labor. 
Consequently,  FRA  proposes  to 
implement  a  Special  Approval  process, 
whereby  the  AAR  will  be  required  to 
submit  any  proposed  changes  to  the 
FRA.  FRA  will  review  the  proposed 
change  to  determine  whether  the  change 
is  "safety-critical,"  to  include,  but  not 
limited  to  (i)  any  changes  to  Chart  A.  (ii) 
changes  to  established  maintenance 
intervals,  and  (iii)  changes  to  UMLER 
reporting  requirements.  If  the  proposed 
change  is  deemed  by  FRA  to  be  "non 
safety-critical,"  FRA  will  permit  the 
change  to  be  implemented  immediately. 
U  the  proposed  change  is  deemed 
"safety-critical,"  FRA  proposes  to 
pubUsh  a  Federal  Register  Notice, 
conduct  a  Public  Hearing  if  necessary, 
and  act  based  on  the  information 
developed  and  submitted  in  regard  to 
these  proceedings. 

FRA  proposes  development  of  this 
Special  Approval  process  in  response  to 
comments  from  several  railroads  and 
manufacturers,  both  in  response  to  the 
1994  NPRM  and  at  the  RSAC  Worif±ig 
Group  meetings,  that  FRA  needed  to 
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devise  some  sort  of  quick  approval 
process  in  order  to  permit  the  industry 
to  make  modifications  to  existing 
standards  or  equipment  based  on  the 
development  of  new  technology.  Thus, 
FRA  has  attempted  to  propose  an 
approval  process  it  believes  should 
speed  the  process  for  taking  advantage 
of  new  technologies  over  that  which  is 
currently  available  under  the  waiver 
process.  However,  in  order  to  provide 
an  opportunity  for  all  interested  parties 
to  provide  input  for  use  by  FRA  in  its 
decision-making  process  as  required  by 
the  Administrative  Procedvire  Act,  FRA 
beUeves  that  any  special  approval 
provision  must,  at  a  minimiun,  provide 
proper  notice  to  the  public  of  any 
significant  change  or  action  being 
considered  by  the  agency  with  regard  to 
existing  regulations. 

vm.  Two-way  End-of -Train  Devices 

On  January  2, 1997,  FRA  issued  a 
final  rule  which  contained  design, 
performance,  and  testing  requirements 
relating  to  end-of-train  devices  (EOTs), 
which  became  effective  for  all  railroads 
on  July  1, 1997,  except  for  those  for 
which  the  effective  date  was  extended 
to  December  1, 1997  by  notice  issued  on 
June  4, 1997.  See  62  FR  278  and  62  FR 
30461.  FRA  intends  to  incorporate  the 
provisions  contained  in  that  final  rule 
into  this  proposal.  As  the  provisions 
contained  in  that  rule  were  just  recently 
issued,  there  is  little  need  to  discuss 
these  requirements  in  detail  as  they 
were  fully  discussed  in  the  publications 
noted  above.  However,  since  their 
issuance,  FRA  has  discovered  that  a  few 
of  the  provisions  are  in  need  of  minor 
modification  for  clarification  purposes 
and  to  address  some  valid  concerns  that 
have  been  raised  both  internally  by  FRA 
inspectors  and  by  outside  parties. 
Consequently,  FRA  intends  to  propose  a 
few  specific  modifications  to  the 
ciurently  effective  requirements  which 
are  discussed  in  detail  in  the  "Section- 
by-Section"  portion  of  this  preamble 
regarding  Subpart  E  of  this  part. 

Although  FRA  is  proposing  only  a  few 
specific  changes  to  the  ciurent  two-way 
EOT  requirements,  the  following 
discussion  details  several  issues  which 
have  arisen  since  the  issuance  of  the 
final  rule  on  EOTs.  FRA  seeks  comment 
and  information  firom  all  interested 
parties  related  to  the  issues  discussed 
below  in  order  to  potentially  take 
appropriate  action  on  these  issues  at  the 
final  rule  stage  of  this  proceeding. 

The  first  issue  of  concern  involves  the 
abiUty  of  a  railroad  to  test  the  ability  of 
the  devices  to  initiate  an  emergency 
brake  application  via  a  bench  test.  In  the 
final  rule,  FRA  elected  to  permit 
railroads  some  flexibiUty  in  determining 


that  a  device  is  capable  of  initiating  an 
emergency  brake  application.  Thus, 
FRA  included  a  broad  performance 
requirement  and  then  discussed  various 
methods  of  complying  with  the 
requirement  in  the  preamble  to  the  rule, 
one  of  which  permitted  a  bench  test  of 
the  devices.  See  62  FR  287,  290,  and 
295.  Based  on  information  and 
questions  received  by  FRA,  it  is  obvious 
that  the  bench  testing  option  needs 
further  clarification.  The  reason  FRA 
requires  that  the  devices  be  tested  at  the 
initial  terminal  or  other  point  of 
installation  is  to  ensure  that  the  &x>nt 
unit  will  transmit  an  emergency  brake 
application  signal  to  the  rear  device  and 
that  the  rear  device  is  capable  of 
initiating  an  emergency  brake 
application  firom  the  rear  of  the  train. 
Thus,  the  test  must  include  a  testing  of 
both  the  front  and  rear  imits  (devices)     - 
that  will  be  used  on  a  train.  The  bench 
test  allows  railroads  to  perform  the 
above  test  in  a  shop  environment  that 
may  be  more  conducive  to  finding 
problems  with  the  devices  and  making 
appropriate  repairs  as  well  as  permitting 
railroads  some  efficiency  in  performing 
the  test. 

In  order  to  clarify  what  is  required 
when  a  railroad  performs  a  bench  test, 
FRA  issued  guidance  to  its  inspectors 
on  July  28, 1997.  See  Technical  Bulletin 
MP&E  97-8.  In  this  guidance  FRA  made 
clear  that  a  bench  test  could  be 
performed  on  both  the  front  and  rear 
imits,  independent  of  each  other,  as 
long  as  the  test  is  performed  within  the 
yard  limits  or  location  where  the  device 
will  be  installed  on  the  train.  In  FRA's 
view,  bench  testing  the  rear  imit 
requires  applying  air  pressure  to  the 
device  and  then  transmitting  an 
emergency  brake  application  fitim  a 
fit>nt  unit  using  the  fit>nt  imit  manual 
switch.  The  individual  performing  the 
test  would  determine  the  emergency 
valve  functions  properly  by  either 
observing  the  emergency  indicator  pop 
out  or  observing  br^e  pipe  pressure  at 
the  rear  device  go  to  zero  while  hearing 
the  exhaust  of  air  from  the  device. 
Whereas,  bench  testing  the  front  imlt 
would  entail  transmitting  an  emergency 
brake  appUcation  from  the  fit)nt  unit, 
using  the  bont  unit  manual  switch,  and 
observing  that  a  rear  device  successfully 
receives  the  signal  and  activates  the 
emergency  air  valve. 

FRA  further  believes  that  both  tests 
must  be  performed  within  a  reasonable 
time  period  prior  to  the  device  being 
armed  and  placed  on  the  train.  To 
determine  a  reasonable  time  period,  the 
environment  where  the  device  is  stored 
and  the  conditions  the  device  is 
subjected  to  after  completing  a 
successful  bench  test  have  to  be 


considered.  If  the  devices  are  tested  and 
stored  in  a  controlled  environment  that 
is  bee  from  weather  elements,  excessive 
dust,  grease,  and  dirt  prior  to  the 
immediate  installation  on  a  train,  then 
4-8  hours  would  be  acceptable.  If  the 
devices  are  tested  and  haphazardly 
thrown  into  a  comer  of  a  shop  or  are 
placed  in  the  rear  of  a  truck  to  be 
boimced  aroimd  a  yard,  1  hour  would 
likely  be  considered  reasonable  before 
installation.  FRA  also  made  clear  that 
bench  tests  must  be  performed  at  the 
location  or  yard  where  the  device  will 
be  installed  on  a  train. 

To  further  develop  the  details  of  this 
issue,  FRA  seeks  comments  from  all 
interested  parties  on  the  following: 

1.  What  procedures  do  railroads 
currently  have  in  place  regarding  the 
performance  of  bendi  tests  on  two-way 
EOTs? 

2.  How  many  railroads  cturently 
conduct  bench  testing  of  these  devices? 
What  number  of  devices  are  tested  in 
this  maimer? 

3.  As  noted  above,  FRA  believes  that 
8  hours  is  about  the  maximum  time 
limit  that  should  be  permitted  between 
the  performance  of  a  bench  test  and  the 
installation  of  a  device  on  a  train.  Is  this 
reasonable? 

4.  Should  FRA  specifically  include 
provisions  regarding  the  performance  of 
a  bench  test  in  the  regulations? 

Another  subset  of  issues  that  has 
arisen  regarding  two-way  devices,  is  the 
requirements  related  to  handling  trains 
on  heavy  grades.  The  two  most 
prevalent  issues  involve  the  actions  that 
must  be  taken  when  the  devices  fall  en 
route  on  a  heavy  grade  and  situations 
where  a  train  must  be  separated  in  order 
to  traverse  a  grade.  FRA  does  not  intend 
for  engineers  to  place  themselves  in  an 
imsafe  situation  when  they  encounter 
an  en  route  failure  of  the  device  when 
traversing  a  heavy  grade.  Although  the 
rule  prohibits  the  operation  of  a  train 
over  certain  heavy  grades  when  a  failure 
of  the  device  occvus  en  route,  FRA  did 
not  Intend  that  the  train  be  immediately 
stopped  when  a  failure  of  the  device 
occurs  while  operating  on  a  heavy 
grade.  Rather,  FRA  intends  for  the 
locomotive  engineer  to  conduct  the 
movement  in  accordance  with  the 
railroad's  operating  rules  for  bringing 
the  train  safely  to  a  stop  at  the  first 
available  location.  Therefore,  safety  may 
require  that  the  train  continue  down  the 
grade  or  to  a  specific  siding  rather  than 
to  an  immediate  halt.  Consequently, 
FRA  expects  railroads  to  develop 
appropriate  procedures  and  train  their 
engineers  on  those  proceduires  related  to 
the  handling  of  trains  on  heavy  grades 
when  a  two-way  EOT  falls  diuing  heavy 
grade  operation. 
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A  second  issue  related  to  heavy 
grades  involves  situations  where  a  train 
must  be  divided  in  two  in  order  to 
traverse  a  particularly  heavy  grade  due 
to  the  lack  of  sufficient  motive  power  to 
haul  the  entire  train  up  the  grade.  This 
practice  is  referred  to  in  the  industry  as 
"doubling  a  hill."  Initially,  FRA  felt  that 
the  two-way  EOT  shotild  be  connected 
to  that  portion  of  the  train  traversing  the 
grade.  However,  such  an  approach 
creates  a  multitude  of  operational  as 
well  as  safety  concerns.  Such  an 
approach  would  require  train  crews  to 
repeatedly  switch  the  rear  unit  &t»n  one 
portion  of  the  train  to  another,  which 
would  require  these  individuals  to 
repeatedly  walk  sections  of  the  train  at 
locations  where  it  may  not  be  safe  to  do 
so.  Alternatively,  such  an  approach 
might  require  some  trains  to  carry  extra 
devices  while  in  transit.  Both  options 
tend  to  compromise  the  proper 
operation  of  the  rear  devices. 
Consequently,  FRA  is  seeking 
information  and  suggestions  on  how  to 
handle  these  types  of  situations  that 
most  effectively  deal  with  all  of  the 
safety  hazards  involved  in  these  types  of 
operations. 

In  order  to  further  develop  the  two 
issues  disciissed  above,  FRA  seeks 
comment  and  information  from  all 
interested  parties  on  the  following: 

1.  What  procedures  do  railroads 
currently  have  in  place  concerning  the 
handling  of  a  train  that  experiences  a 
failure  of  the  two-way  EOT  while 
operating  on  a  heavy  grade? 

2.  Should  trains  be  permitted  to 
continue  down  a  heavy  grade  if  a  failure 
of  the  two-way  EOT  occurs  while 
descending  the  grade?  For  what  distance 
or  to  what  type  of  location? 

3.  How  many  railroads  currently 
engage  in  the  practice  of  having  trains 
"double  a  hill?"  How  many  trains 
engage  in  this  activity?  At  what 
locations? 

4.  Are  there  helper  locomotives 
stationed  near  the  locations  where  trains 
engage  in  the  practice  of  "doubling  a 
hill?' 

5.  Is  safety  better  served  by  permitting 
railroads  to  leave  the  rear  unit  on  the 
rear  of  the  train  and  proceeding  with  the 
front  section  of  the  train  over  the  grade? 
What  safety  hazards  are  created  by 
permitting  such  operation?  Are  there 
operational  restrictions  that  could  be 
imposed  to  limit  the  potential  safety 
hazards? 

Section4iy-s8ction  analysis 

Amendments  to  49  CFR  Part  229 

The  amendments  to  part  229 
contained  in  this  proposal  principally 
concern  the  testing  of  electronic  gauges 


commonly  used  in  electronically 
controlled  locomotive  brake  systisms. 
Currently,  there  are  two  electronically 
controlled  locomotive  brake  systems  in 
use  on  the  nation's  railroads,  the 
Electro-Pneumatic  Integrated  Control 
(EPIC)  system  supplied  by 
Westlnghouse  Air  Brake  Company  and 
the  Computer  Controlled  Brake  (CCB) 
system  developed  by  New  York  Air 
Brake  Company.  It  is  projected  that  by 
the  end  of  1997  there  will  be  over  1,000 
locomotives  in  service  equipped  with 
the  CCB  system  and  over  1,400 
locomotives  in  service  equipped  with 
the  EPIC  system. 

In  May  of  1996,  the  RSAC  Working 
Group  decided  to  form  a  task  force  to 
consider  issues  related  to  electronically 
controlled  locomotive  brake  systems. 
Rather  than  create  an  entirely  new  task 
force,  the  Woriung  Group  assigned  the 
task  to  a  group  of  individuals  that  were 
members  of  the  previously  established 
"New  Technology  Joint  Information 
Conunittee"  created  to  address  issues 
related  to  the  operation  of  these  types  of 
brake  systems  as  well  as  the  training  of 
those  individuals  using  this  new 
technology.  This  task  force  addressed 
several  issues  related  to  these  braking 
systems  including:  design;  training; 
Inspection  and  testing;  and 
maintenance.  The  task  force  concluded 
that  additional  regulation  of  these  types 
of  locomotive  braking  systems  was 
imnecessary  since  the  current 
regulations  or  waivers  sufficiently 
address  the  training,  inspection,  and 
maintenance  of  these  systems  and  any 
additional  design  requirement  would 
most  likely  not  enhance  safety  and 
would  probably  restrict  the 
advancement  of  new  technology. 

The  task  force  did  recommend  that 
some  changes  be  made  to  language 
contained  in  part  229  to  permit  an 
extension  in  me  testing  cycles  for  the 
electronic  gauges  used  in  these  types  of 
locomotive  brake  systmns.  The  task 
force  recommended  that  part  229  be 
revised  to  increase  the  testing  interval 
for  these  electronic  gauges  from  92  days 
to  an  aimual  cycle.  The  task  force 
believed  that  such  an  extension  was 
warranted  based  on  the  technology 
incorporated  into  these  t)rpes  of 
electronic  gauges,  which  has 
signlficanUy  Increased  their  reliability 
over  standard  mechanical  gauges.  Some 
of  the  items  noted  by  the  task  force 
which  create  greater  reliability  of  these 
gauges  included  the  following:  the 
electronic  components  have  longer  life 
cycles  than  those  in  mechanical  gauges; 
the  acciuacy  and  durability  of  the 
transducer  has  been  extended;  and 
internal  computer  diagnostics  detect 
inaccuracies  prior  to  gauges  becoming 


defective  under  federal  regulations.  FRA 
concluded  from  facts  and  judgements 
expressed  by  individual  members  of  the 
Working  Group  that  the 
recommendations  of  the  task  force 
would  be  acceptable.  Fiuthermore,  FRA 
agrees  with  the  findings  of  the  task 
force,  and  thus,  proposes  the  changes  to 
part  229  recommended  by  the  task  fence. 
FRA  also  proposes  to  amend  part  229 
by  adding  a  new  provision  to  the  animal 
test  required  by  §  229.27  to  require  that 
the  locomotive  compressor  or 
compressors  be  tested  for  capacity  by 
orifice  test  at  this  interval.  Inis 
requirement  is  currently  contained  in 
§  232.10(c)  but  does  not  currenUy 
specify  a  time  frame  within  which  the 
testing  must  occur.  Thus,  in  order  to 
clarify  the  requirement  FRA  believes 
that  the  performance  of  this  test  on  an 
annual  basis  will  ensure  the  proper 
operation  of  these  compressors.  FRA 
beUeves  that  the  specification  of  a  time 
frame  for  performance  of  this  test  will 
have  little  or  no  Impact  on  the  railroads 
as  many  railroads  ciurenUy  perform  this 
test  at  this  interval  and  because  the  test 
is  fairly  simple  to  perform. 

Ammdments  to  49  CFR  Part  231 

■  FRA  proposes  minor  clarifying 
changes  in  the  appUcability  section  of 
this  part.  These  changes  are  intended  to 
make  the  regulatory  exceptions 
consistent  with  the  exceptions 
contained  in  the  statute.  The  added 
exceptions  are  taken  directly  bom  49 
U.S.C  20301  (previously  codified  at  45 
U.S.C  6).  It  is  noted  that  the  word 
"freight"  has  been  added  to  the 
exceptions  in  order  to  remain  consistent 
with  Congress'  intent  when  the  statutoiy 
exceptions  were  created.  At  the  time 
Congress  provided  an  exception  bom 
the  requirements  of  the  Acts,  Congress 
did  not  and  could  not  envision  that  the  - 
equipment  used  in  these  operations 
would  be  modified  for  the  purposes  of 
hauling  passengers,  which  FRA  has 
discovered  with  regard  to  four-wheel 
coal  cars.  ConsequenUy,  FRA  will  only 
except  freight  operations  which  employ 
the  types  of  equipment  contained  in 
these  amendments. 

FRA  also  proposes  to  move  the 
provisions  related  to  drawbars  from  part 
232  whoe  they  are  currently  contained 
to  this  part.  FRA  believes  that  part  231 
is  a  more  logical  place  for  the  drawbar 
provisions  to  be  located  as  they  are 
more  of  a  safety  appliance-type 
component  than  a  brake  system 
component.  Althoiigh  FRA  has  redrafted 
the  provisions  for  clarity  and 
readability,  FRA  does  not  intend  to 
change  any  of  the  basic  dra%vbar 
provisicms  currently  contained  in 
§7,32.2. 
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49  CFR  Part  232 

Subpart  A — General 

Section  232.1    Purpose  and  Scope 

This  section  contains  a  fonnal 
statement  of  the  proposed  rules' 
purpose  and  scope.  ERA  intends  the 
proposed  rules  to  cover  all  brakes 
systems  and  brake  components  used  in 
any  freight  train  operation  or  any  other 
non-passenger  train  operation. 

Section  232.3    Applicability 

As  a  general  matter,  in  paragraph  (a), 
FRA  proposes  that  this  rule  apply  to  all 
railroads  that  operate  freight  or  other 
non-passenger  train  service  on  standard 
gage  track  which  is  part  of  the  general 
railroad  system  of  transportation.  In 
paragraph  (b)  of  this  section,  FRA  makes 
clear  that  Subpart  E  of  this  proposal 
applies  to  all  trains  that  operate  on  the 
general  system  regardless  of  the 
commodity  it  hauls,  unless  it  is 
specifically  excepted  by  the  provisions 
contained  in  Subpart  E.  Subpart  E 
contains  the  requirements  regarding  the 
use  of  two-way  end-of-train  devices 
which  were  issued  on  January  2, 1997 
and  became  effective  on  July  1, 1997. 
Although  FRA  proposes  some  minor 
changes  to  these  requirements, 
principally  for  clarification,  the 
provisions  contained  in  Subpart  E  are 
virtually  identical  to  the  existing 
requirements. 

Paragraph  (c)  of  this  section  contains 
a  listing  of  those  operations  and 
equipment  for  which  FRA  does  not 
intend  this  proposed  rule  to  apply. 
These  include:  rapid  transit  operations 
not  connected  to  the  general  system; 
commuter,  intercity,  and  other  short- 
haul  passenger  operations;  and  tourist, 
scenic,  historic,  or  excursion  operations. 
In  1994,  FRA  issued  a  power  brake 
NPRM  in  which  FRA  attempted  to  draft 
a  proposal  covering  all  railroad 
operations.  FRA  received  a  multitude  of 
comments  suggesting  that  similar 
treatment  of  passenger  and  freight 
operations  was  not  a  viable  approach 
due  to  the  significant  differences  in  the 
operating  environment  and  equipment 
used  in  diese  operations.  Based  on  these 
comments,  FRA  decided  to  separate 
passenger  and  freight  operations  and 
FRA  is  aurently  addressing  the  power 
brake  issues  related  to  passenger  and 
commuter  operations  in  a  separate 
rulemaking  specifically  tailored  to  those 
types  of  operations.  Similarly,  the 
Federal  Railroad  Safety  Authorization 
Act  of  1994  directs  FRA  to  examine  the 
unique  circumstances  of  tourist  and 
historic  railroads  when  establishing 
safety  regulations.  The  Act,  which 
amended  49  U.S.C.  20103,  states  that: 


In  prescribing  regulations  that  fwrtain  to 
railroad  safety  that  affect  tourist,  historic, 
scenic,  or  excursion  railroad  carriers,  the 
Secretary  of  Transportation  shall  take  into 
consideration  any  financial,  operational,  or 
other  factors  that  may  be  unique  to  such 
railroad  carriers.  The  Secretary  shall  submit 
a  report  to  Congress  not  later  than  September 
30, 1995,  on  actions  taken  under  this 
subsection. 

Pub.  L.  No.  103-440,  §  217, 108  Stat. 
4619, 4624,  November  2, 1994.  In 
response  to  this  mandate,  FRA  has 
estabUshed  a  Tourist  and  Historic 
Railroads  Working  Group  formed  under 
RSAC  to  specifically  address  the 
applicability  of  FRA's  regulations  to 
these  unique  types  of  operations. 
Consequently,  any  requirements 
proposed  by  FRA  for  diese  types  of 
operations  vdll  be  peirt  of  a  separate 
rulemaking  proceeding.  However,  FRA 
may  retain  existing  provisions  of  part 
232  as  applicable  to  such  operations  to 
the  extent  part  232  currently  applies  in 
order  to  avoid  regulatory  gaps  while 
power  brake  provisions  for  such  service 
are  finalized. 

Similar  to  the  amendments  proposed 
for  part  231,  paragraph  (c)(6)-(c){8)  of 
this  section  also  contains  the  expressed 
exceptions  currently  contained  in  the 
statute  for  certain  coal  cars  and  logging 
cars.  These  proposed  provisions  are 
intended  to  make  the  regulatory 
exceptions  consistent  with  the 
exceptions  contained  in  the  statute.  The 
added  exceptions  are  taken  directly 
from  49  U.S.C.  20301  (previously 
codified  at  45  U.S.C.  6).  It  is  noted  that 
the  word  "freight"  has  been  added  to 
the  exceptions  in  order  to  remain 
consistent  with  Congress'  intent  when 
the  statutory  exceptions  were  created. 
At  the  time  Congress  provided  an 
exception  from  the  requirements  of  the 
Acts,  Congress  did  not  and  could  not 
envision  that  the  equipment  used  in 
these  operations  would  be  modified  for 
the  purposes  of  hauling  passengers, 
which  FRA  has  discovered  with  regard  - 
to  four-wheel  coal  cars.  Consequently, 
FRA  will  only  except  freight  operations 
which  employ  the  types  of  equipment 
contained  in  these  amendments. 

Proposed  paragraph  (d)  and  (e)  of  this 
section  revokes  tibe  Interstate  Conunerce 
Commission  Order  13528,  of  May  30, 
1945.  as  amended  (codified  in  existing 
§  232.3  and  Appendix  B  to  part  232), 
and  codifies  some  of  the  relevant 
provisions  of  that  Order.  Thus, 
paragraph  (e)  of  this  section  contains  a 
list  of  equipment  which  were  excepted 
from  the  Order's  specifications  and 
requirements  for  operating  power-brake 
systems  for  freight  service  and  to  which 
the  proposed  requirements  are  not 
applicable.  FRA  believes  that  the  Order 


is  no  longer  completely  relevant  or 
necessary  and  believes  that  the  relevant 
provisions  should  be  incorporated  into 
this  section.  In  addition,  FRA  intends  to 
reference  current  industry  standards 
containing  performance  specifications 
for  freight  power  brakes  in  other 
portions  of  this  proposal  which  mirror 
the  provisions  contained  in  the  Order. 

It  should  be  noted  that  this  section 
contains  no  specific  reference  to  private 
cars  or  circus  trains.  As  private  cars  are 
designed  to  carry  passengers  and  are 
generally  hauled  in  both  freight  and 
passenger  trains,  FRA  intends  that  these 
types  of  cars  be  covered  by  both  the 
recently  proposed  Passenger  Equipment 
Safety  Standards  and  these  proposed 
requirements.  For  example,  these  types 
of  cars  will  be  subject  to  the 
maintenance  and  equipment  standards 
applicable  to  passenger  equipment  but 
will  be  covered  by  the  inspection 
requirements  contained  in  this  proposal 
when  hauled  in  a  freight  train.  With 
regard  to  circus  trains,  FRA  intends  that 
these  operations  be  covered  by  this 
proposal  due  to  the  imique  nature  of 
this  equipment  and  operations. 
Although  circiis  trains  carry  some 
employees,  the  majority  of  the  train  is 
composed  of  freight-tjrpe  equipment  and 
are  operated  in  manner  similar  to  a 
freight  train.  Thus,  for  consistency 
purposes,  FRA  intends  that  the 
proposed  rules  apply  to  circus  train 
operations. 

Section  232.5    Definitions 

This  section  contains  an  extensive  set 
of  definitions  to  introduce  the 
regulations.  FRA  intends  these 
definitions  to  clarify  the  meaning  of 
important  terms  as  they  are  used  in  the 
text  of  the  proposed  rule.  The  proposed 
definitions  are  carefully  worded  in  an 
attempt  to  minimize  the  potential  for 
misinterpretation  of  the  rule.  Several  of 
the  definitions  introduce  new  concepts 
or  new  terminologies  which  require 
further  discussion. 

"Brake  indicator"  means  a  device, 
actuated  by  brake  cylinder  pressure, 
which  indicates  whether  brakes  are 
applied  or  released  on  a  car.  The  use  of 
brake  indicators  in  the  performance  of 
brake  tests  is  a  controversial  subject. 
Rail  labor  organizations  correctly 
maintain  that  brake  indicators  are  not 
fully  reliable  indicators  of  brake 
application  and  release  on  each  car  in 
the  train.  Further,  railroads  correctly 
maintain  that  reliance  on  brake 
indicators  is  necessary  because 
inspectors  cannot  always  safely  observe 
brake  application  and  release.  FRA 
believes  that  brake  indicators  can  serve 
an  important  role  in  the  performance  of 
brake  tests,  particularly  in  those 


Federal  Register/Vol.  63,  No.  174 /Wednesday.  September  9,  1998 /Proposed  Rules  48325 


instances  where  the  design  of  the 
equipment  requires  inspectors  to  place 
themselves  in  potentially  dangerous 
position  in  order  to  observe  the  brake 
actuation  or  release. 

The  concept  of  "ordered"  or  "date 
ordered"  is  vital  to  the  correct 
application  of  this  proposed  rule.  The 
terms  mean  the  date  on  which  notice  to 
proceed  is  given  by  a  procuring  railroad 
to  a  contractor  or  supplier  for  new 
equipment.  Some  of  the  provisions  of 
the  proposed  rule  will  apply  only  to 
newly  constructed  equipment.  When 
FRA  proposes  to  apply  requirements 
only  to  equipment  ordered  on  or  after 
January  1, 1999,  or  placed  in  service  for 
the  first  time  on  or  after  January  1,  2001, 
FRA  intends  to  grandfather  any  piece  of 
equipment  that  is  both  ordered  before 
January  1, 1999,  and  placed  in  service 
for  the  first  time  before  January  1,  2001. 
FRA  believes  this  approach  will  allow 
railroads  to  avoid  any  costs  associated 
with  changes  to  existing  orders  and  yet 
limit  the  delay  in  realizing  the  safety 
benefits  of  the  requirements  proposed  in 
this  rule. 

The  definition  of  "point  of  origin"  is 
intended  to  encompass  those  locations 
traditionally  considered  initial 
terminals,  that  is  the  location  where  a 
train  is  originally  assembled.  For-clarity 
purposes,  FRA  will  consider  a  location 
to  be  a  place  where  a  train  is  originally 
assembled,  to  be  the  location  where  a 
vast  majority  of  the  cars  in  a  train  are 
added  to  the  train.  FRA  has  discovered 
that  some  railroads  are  assembling  two 
or  more  locomotives  together  vnth  only 
a  few  cars  at  one  location  and 
performing  an  initial  terminal 
inspection  pursuant  to  §  232.12  on  the 
train  at  that  location.  The  train  is  then 
moved  a  very  short  distance  (less  than 
20  miles)  where  forty  or  more  cars  are 
added  to  the  train  with  the  performance 
of  only  an  intermediate  brake  inspection 
being  performed.  FRA  believes  this 
practice  is  clearly  an  attempt  to 
circumvent  the  inspection  requirements 
currently  contained  in  the  regulations. 
Consequently,  FRA  intends  to  make 
clear  that  it  will  consider  that  location 
where  the  majority  of  cars  are  added  to 
the  train  to  be  the  point  of  origin  or 
initial  terminal  for  that  train,  as  that  is 
the  location  where  the  train  is  in  fact 
assembled.  FRA  recognizes  that  such  a 
standard  vdll  have  to  be  looked  at  on  a 
case-by-case  basis,  but  believes  that  the 
above  mentioned  scenario  is  a  clear  case 
where  a  railroad  is  attempting  to  avoid 
the  comprehensive  inspection 
requirements  imposed  on  a  train  at  its 
point  of  origin. 

The  definitions  of  "qualified  pereon" 
and  "qualified  mechanical  inspector" 
are  vital  to  interpreting  the  proposed 


inspection,  testing,  and  maintenance 
provisions  of  the  rule.  A  "qualified 
person"  is  a  person  determined  by  the 
railroad  to  have  the  knowledge  and 
skills  necessary  to  perform  one  or  more 
functions  required  imder  this  part.  With 
the  proper  training,  a  train  crewmember 
could  be  a  qualified  person.  Whereas,  a 
"qualified  mechanical  inspector"  is  a 
"qualified  person"  who  as  a  part  of  the 
training,  qualification,  and  designation 
program  required  under  §  232.203  has 
received  instruction  and  training  that 
includes  "hands-on"  experience  (under 
appropriate  supervision  or 
apprenticeship)  in  one  or  more  of  the 
following  functions:  trouble-shooting, 
inspection,  testing,  maintenance,  or 
repair  of  the  specific  train  brake  and 
other  components  and  systems  for 
which  the  inspector  is  assigned 
responsibility.  Further,  the  mechanical 
inspector  must  be  a  person  whose 
primary  responsibility  includes  work 
generally  consistent  with  those 
functions.  Consequently,  a  train 
crevwnember  would  likely  not  be  a 
qualified  mechanical  inspector. 

FRA  includes  a  clear  definition  of 
"qualified  person"  to  allow  railroads  the 
flexibility  of  having  train  crews 
continue  to  perform  various  brake  tests. 
A  qualified  person  must  be  trained  and 
designated  as  able  to  perform  the  types 
of  brake  inspections  and  tests  that  the 
railroad  assigns  to  him  or  her.  However, 
a  qualified  person  need  not  have  the 
extensive  knowledge  of  brake  systems  or 
components  or  be  able  to  trouble-shoot 
and  repair  them.  The  qualified  person  is 
the  "checker."  He  or  she  must  have  the 
knowledge  and  experience  necessary  to 
be  able  to  identify  brake  system 
problems. 

FRA  provides  a  clear  definition  of 
qualified  mechanical  inspector  so  that  a 
difiisrentiation  can  be  made  between  the 
comprehensive  knowledge  and  training 
possessed  by  a  professional  mechanical 
employee,  and  the  more  specialized 
training  and  general  knowledge 
possessed  by  train  crews.  This 
definition  lai^gely  rules  out  the 
possibility  of  train  crewmembers 
becoming  a  qualified  mechanical 
inspector.  Part  of  the  definition  requires 
the  primary  job  of  a  qualified 
mechanical  inspector  to  be  inspection, 
testing,  or  maintenance  of  frei^t  brake 
equipment.  FRA  intends  the  definition 
to  allow  the  members  of  the  trades 
associated  with  testing  and  maintenance 
of  equipment  such  as  carmen, 
machinists,  and  electricians  to  become 
qualified  mechanical  inspectors. 
However,  membership  in  labor 
organizations  or  completion  of 
apprenticeship  programs  associated 
with  these  crafts  is  not  required  to  be  a 


qualified  mechanical  inspector.  The  two 
primary  qualifications  are  possession  of 
the  knowledge  required  to  do  the  job 
and  a  primary  work  assignment 
inspecting,  testing,  or  maintaining  the 
equipment. 

Discussions  conducted  in  the 
Working  Group  meetings  revealed  that 
railroad  operatora  believe  these 
definitions  are  too  restrictive  and  will 
require  training  beyond  the  minimnni 
needed  for  many  employees  to  do  their 
jobs.  On  the  other  hand,  the 
representatives  of  labor  organizations 
maintain  that  this  approach  will  allow 
unqualified  train  crewmembers  to 
conduct  tests  and  inspections  that 
should  be  performed  only  by 
mechanical  employees. 

FRA  believes  the  proposed  rule 
strikes  the  correct  balance  between 
these  conflicting  points  of  view.  FRA 
agrees  with  labor  representatives  that 
mechanical  employees  generally 
conduct  a  more  thorough  inspection 
than  train  crewmembers.  As  a  result, 
FRA  will  only  permit  trains  which  have 
been  inspected  by  mechanically 
qualified  inspectora  to  move  beyond  the 
currently  permitted  1,000  mile  limit 
without  an  additional  brake  inspection. 
At  the  same  time,  FRA  agrees  with 
railroad  operators  that  properly  trained 
train  crewmembera  are  capable  of 
performing  brake  tests  and  have  been 
doing  so  effectively  for  years.  As  a 
result,  the  proposed  rule  grants 
flexibility  to  railroads  to  continue  to  use 
properly  trained  train  crewmembera  to 
perform  certain  brake  tests,  while 
providing  the  incentive  of  extended 
movements  to  railroads  that  use  more 
highly  qualified  mechanical  inspectora 
to  perform  other  brake  tests. 

The  definition  of  "solid  block  of  cars" 
is  included  in  order  to  clarify  some 
serious  misimderetandings  currently 
existing  in  various  segments  of  the 
industry.  FRA  believes  that  the 
definition  provided  in  this  proposal  is 
consistent  with  longstandii^  agency 
interpretation  and  d^e  clear  intent  of  the 
regulations.  This  definition  makes  clear 
that  the  phase  "solid  block  of  care"  is 
intended  to  describe  a  set  of  care  that 
were  all  a  part  of  one  train  and  that  have, 
remained  coupled  together  imtil  added 
to  another  train.  The  phrase  was  never 
intended,  nor  is  it  intended  in  this 
proposal,  to  mean  groups  of  cars 
removed  from  various  different  trains 
that  are  then  assembled  into  a  block  for 
addition  into  another  train.  In  FRA's 
^iew,  the  above  described  action 
constitutes  the  assembling  of  a  new 
train  which  would  require  the 
performance  of  an  appropriate  brake  test 
and  inspection. 
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The  definitions  of  "transfer  train," 
"yard  train,"  and  "switching  service" 
are  somewhat  interrelated  since  the 
determination  as  to  whether,  at  a 
minimum,  a  transfer  train  brake  test  is 
required  is  based  on  whether  the 
movement  is  a  switching  movement  or 
a  train  movement.  A  "transfer  train"  is 
defined  as  a  train  that  travels  between 
a  point  of  origin  and  a  point  of 
destination,  located  no  more  than  20 
miles  apart,  and  which  is  not 
performing  switching  service.  A  "yard 
train"  is  defined  as  a  train  that  only 
performs  switching  service  within  a 
single  yard  complex.  "Switching 
service"  is  defined  as  the  classification 
of  cars  according  to  commodity  or 
destination;  assembling  of  cars  for  train 
movements;  changing  the  position  of 
cars  for  purposes  of  loading,  unloading, 
or  weighing;  placing  of  locomotives  or 
cars  for  repair  or  storage;  or  moving  of 
rail  equipment  in  connection  with  work 
service  that  does  not  constitute  a  train 
movement.  Thus,  a  train  engaged  in 
switching  service  carries  the  potential  of 
becoming  a  transfer  train,  subject  to  a 
transfer  train's  testing  requirements,  if 
the  movement  it  will  be  engaged  in  is 
considered  a  "train  movement"  rather 
than  a  "switching  movement."  FRA's 
determination  of  whether  the  movement 
of  cars  is  a  "train  movement,"  subject  to 
the  requirements  of  this  section,  or  a 
"switching  movement"  is  and  will  be 
based  on  the  voluminous  case  law 
developed  by  various  courts  of  the 
United  States. 

FRA's  general  rule  of  thumb  as  to 
whether  a  trip  constitutes  a  "train 
movement"  reqviires  five  or  more  cars 
traveling  a  distance  of  at  least  one  mile 
without  a  stop  to  set  off  or  pick  up  a  car 
and  not  moving  for  the  purpose  of 
assembling  or  disassembling  a  train. 
However,  FRA  may  consider 
movements  of  less  than  one  mile  "train 
movements"  if  various  circumstances 
exist.  In  determining  whether  a 
particular  movement  constitutes  a  "train 
movement,"  FRA  conducts  a  multi- 
factor  analysis  based  upon  the 
discussions  contained  in  various  court 
decisions  on  the  subject.  See  e.g.  United 
States  V.  Seaboard  Air  Line  R.  R.  Co., 
361  U.S.  78  (1959);  Louisville  & 
Jeff ersonville  Bridge  Co.  v.  United 
States,  249  U.S.  543  (1919).  The 
following  factors  are  taken  into 
consideration  by  FRA:  the  purpose  of 
the  movement;  the  distance  traveled 
without  a  stop  to  set  out  or  pick  up  cars; 
the  number  of  cars  hauled;  and  the 
hazards  associated  with  the  particular 
route  traveled  (e.g.,  the  existence  of 
public  or  private  crossings  with  or 
without  crossing  protection,  the 


steepness  of  the  grade,  the  existence  of 
curves,  any  other  conditions  that 
minimize  the  locomotive  engineer's 
sight  distance,  and  any  other  conditions 
that  may  create  a  greater  need  for  power 
brakes  during  the  movement).  The 
existence  of  any  of  these  hazards  would 
tend  to  weigh  towards  the  finding  of  a 
"train  movement,"  since  these  are  the 
types  of  hazards  against  which  the 
power  brake  provisions  of  the  Federal 
rail  safety  laws  were  designed  to  give 
protection. 

Section  232.7    Waivers 

This  section  sets  forth  the  procedures 
for  seeking  waivers  of  compliance  with 
the  requirements  of  this  rule.  Requests 
for  such  waivers  may  be  filed  by  any 
interested  party.  In  reviewing  such 
requests.  FRA  conducts  investigations  to 
determine  if  a  deviation  from  the 
general  criteria  can  be  made  without 
compromising  or  diminishing  rail 
safety. 

Section  232.9    Responsibility  for 

Compliance 

General  ccnnpliance  requirements  are 
contained  in  this  section.  In  accordance 
with  the  "use"  or  "haul"  language 
previously  contained  in  the  Safety 
Appliance  Acts  (49  U.S.C.  chapter  203). 
and  with  FRA's  general  rulemaking 
authority  imder  the  Federal  railroad 
safety  laws,  FRA  proposes  that  any 
train,  railroad  car,  or  locomotive 
covered  by  this  part  will  be  considered 
"in  use"  prior  to  departure  but  after  it 
receives  or  should  have  received  the 
necessary  tests  and  inspections  required 
for  movement.  FRA  would  no  longer 
necessarily  wait  for  a  piece  of 
equipment  with  a  power  brake  defect  to 
be  hauled  before  issuing  a  violation,  a 
practice  frequently  criticized  by  the 
railroads.  FRA  beheves  that  this 
approach  will  increase  FRA's  ability  to 
prevent  the  movement  of  defective 
equipment  that  creates  a  potential  safety 
hazard  to  both  the  public  and  railroad 
employees.  FRA  does  not  feel  that  this 
approach  increases  the  railroads'  burden 
since  equipment  should  not  be  operated 
if  it  is  found  in  defective  condition  in 
the  pre-departure  tests  and  inspections, 
unless  permitted  by  the  regulations.  In 
fact,  this  modification  of  FllA's 
perspectives  as  to  when  a  piece  of 
equipment  will  be  considered  "in  use" 
,was  fully  discussed  by  members  of  the 
Working  Group  and  based  upon  the 
opinions  and  judgments  expressed  by 
individual  members  of  the  group.  FRA 
has  concluded  that  the  proposal  is  an 
appropriate  approach.  Both  rail  labor 
and  rail  management  representatives 
supported  the  approach  contained  in 
this  proposal  agreeing  that  the  current 


practice  of  waiting  for  a  defective  piece 
of  equipment  to  depart  from  a  location 
does  very  little  to  promote  or  ensure  the 
safety  of  trains. 

This  section  also  clarifies  FRA's 
position  that  the  requirements    . 
contained  in  the  proposed  rules  are 
applicable  to  any  "person."  as  broadly 
defined  in  §  232.11,  that  performs  any 
function  required  by  the  proposed  rules. 
Although  variotis  sections  of  the 
proposed  rule  address  the  duties  of  a 
railroad,  FRA  intends  that  any  person 
who  performs  any  action  on  behalf  of  a 
railroad  or  any  person  who  performs 
any  action  covered  by  the  proposed  rule 
is  required  to  perform  that  action  in  the 
same  manner  as  reqtiired  of  a  railroad  or 
be  subject  to  FRA  enforcement  action. 
For  example,  private  car  owners  and 
contract  Uppers  that  perform  duties 
covered  by  tiiese  proposed  regulations 
would  be  reqtiired  to  perform  those 
duties  in  the  same  manner  as  required 
by  a  railroad. 

Paragraph  (c)  proposes  that  any 
person  as  broadly  defined  in  §  232.11 
that  performs  any  function  or  task 
required  by  this  part  will  be  deemed  to 
have  consented  to  FRA  inspection  of 
their  operation  to  the  extent  necessary 
to  ensiire  that  the  function  or  task  is 
being  performed  in  accordance  vtrith  the 
requirements  of  this  part.  This  proposed 
provision  is  intended  to  put  railroads, 
contractors,  and  manufacturers  which 
elect  to  perform  tasks  required  by  this 
part  on  notice  that  they  are  consenting 
to  FRA's  inspection  of  that  portion  of 
their  operation  which  is  performing  the 
function  or  task  required  by  this  part.  In 
most  cases,  this  involves  a  contractor's 
performance  of  certain  required  brake 
inspections  or  the  performance  of 
specified  maintenance  on  cars,  such  as, 
conducting  single  car  or  repair  track 
tests  on  behalf  of  a  railroad.  FRA 
believes  that  if  a  person  is  going  to 
perform  a  task  reqxiired  by  this  part. 
FRA  must  have  the  ability  to  view  the 
performance  of  such  tasks  to  ensure  that 
they  are  conducted  in  compliance  with 
federal  regulations.  Without  such 
oversight,  FRA  believes  that  the 
requirements  contained  in  the 
regulations  would  become  iUusionary 
and  could  be  easily  circumvented  by 
some  railroads.  FRA  believes  that  it  has 
the  statutory  authority  pursuant  to  49 
U.S.C.  20107  to  inspect  any  facility  or 
operation  which  performs  functions  or 
tasks  required  under  this  part,  and  this 
provision  is  merely  intended  to  make 
that  authority  clear  to  all  persons 
performing  such  tasks  or  functions. 

Section  232.11    Penalties 

This  section  identifies  the  civil 
penalties  that  FRA  may  impose  upon 
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any  person,  including  a  railroad  or  an 
independent  contractor  providing  goods 
or  services  to  a  railroad,  that  violates 
any  requirement  of  this  part.  These 
penalties  are  authorized  by  49  U.S.C. 
21301,  21302,  and  21304.  The  penalty 
provision  parallels  penalty  provisions 
included  in  niunerous  other  safety 
regulations  issued  by  FRA.  Essentially, 
any  person  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  will 
be  subject  to  a  civil  pen^ty  of  at  least 
$500  and  not  more  than  $11,000  per 
violation.  Gvil  penalties  may  be 
assessed  against  individuals  only  for 
willful  violations,  and  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  creates  an  imminent 
hazard  of  death  or  injury  to  persons,  or 
causes  death  or  injury,  a  penalty  not  to 
exceed  $22,000  per  violation  may  be 
assessed.  In  addition,  each  day  a 
violation  continues  will  constitute  a 
separate  offense.  It  shoiild  be  noted  that, 
the  Federal  Civil  Penalties  Inflation 
Adjustinent  Act  of  1990,  Pub.  L.  101- 
410  Stat.  890.  28  U.S.C.  2461  note,  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996  Pub.  L.  104- 
134.  April  26. 1996  required  agencies  to 
adjust  for  inflation  the  maximum  civil 
monetary  penalties  within  the  agencies 
jurisdiction.  The  resulting  $11,000  and 
$22,000  maximum  penalties  noted  in 
this  section  were  determined  by 
applying  the  criteria  set  forth  in  sections 
4  and  5  of  the  statute  to  the  maximum 
penalties  otherwise  provided  for  in  the 
Federal  railroad  safety  laws.  Finally, 
paragraph  (b)  makes  clear  that  a  person 
may  be  subject  to  criminal  penalties 
under  49  U.S.C  21311  for  knowingly 
and  willfidly  falsifying  reports  required 
by  these  regulations.  FRA  believes  that 
the  inclusion  of  penalty  provisions  for 
failure  to  comply  with  the  regulations  is 
important  in  ensuring  that  compliance 
is  achieved. 

The  final  rule  will  include  a  schediile 
of  civil  penalties  as  appendix  A  to  this 
part.  Because  such  penalty  schedules 
are  statements  of  policy,  notice  and 
comment  are  not  required  prior  to  their 
issuance.  See  5  U.S.C.  553(b)(3)(A). 
Nevertheless,  commenters  are  invited  to 
submit  suggestions  to  FRA  describing 
the  types  of  actions  or  omissions  imder 
each  regulatory  section  that  woiUd 
subject  a  person  to  the  assessment  of  a 
dvil  penalty.  Commenters  are  also 
invited  to  recommend  what  penalties 
may  be  appropriate,  based  upon  the 
relative  seriousness  of  each  type  of 
violation. 

Section  232.13    Preemptive  Effect 

This  section  informs  the  public  as  to 
FRA's  views  regarding  what  will  be  the 


preemptive  effect  of  the  final  rule. 
While  the  presence  or  absence  of  such 
a  section  does  not  in  itself  affect  the 
preemptive  efiiact  of  a  final  rule,  it 
informs  the  pubhc  concerning  the 
statutory  provision  which  governs  the 
preemptive  effect  of  the  rule.  Section 
20106  of  title  49  of  the  United  States 
Code  provides  that  all  regulations 
prescribed  by  the  Secretary  relating  to 
railroad  safety  preempt  any  State  law. 
regulation,  or  order  covering  the  same 
subject  matter,  except  a  provision 
necessary  to  eliminate  or  reduce  an 
essentially  local  safety  hazard  that  is  not 
incompatible  with  a  Federal  law, 
regulation,  or  order  and  that  does  not 
uinreasonably  burden  interstate 
commerce.  With  the  exception  of  a 
provision  directed  at  an  essentially  local 
safety  hazard,  49  U.S.C.  20106  will 
preempt  any  State  regulatory  agency 
rule  covering  the  same  subject  matter  as 
the  regulations  proposed  today  when 
issued  as  final  mles.  This  section 
further  informs  the  public  that  FRA 
does  not  intend  to  preempt  provisions 
of  State  criminal  law  that  impose 
sanctions  for  reckless  conduct  that  leads 
to  actual  loss  of  life,  injury,  or  damage 
to  property,  whether  stich  provisions 
apply  specifically  to  railroad  employees 
or  generally  to  the  public  at  large. 

Section  232.15    Movement  of  Defective 
Equipment 

This  section  contains  the  provisions 
regarding  the  movement  of  equipment 
with  defective  brakes  without  civil 
penalty  liability.  The  proposed 
provisions  contained  in  this  section  are 
almost  identical  to  the  provisions 
proposed  in  the  1994  NPRM  and 
incorporate  the  stringent  conditions 
currenUy  contained  in  49  U.S.C.  20302. 
20303.  21302.  and  21304  (previously 
codified  at  45  U.S.C  13).  As  pointed  out 
in  the  previous  discussion,  most  of  the 
alternative  proposals  ueceived  by  FRA 
in  response  to  the  1994  NPRM  and  the 
subsequent  RSAC  Working  &oup 
meetings  all  contained  provisions 
regarding  the  movement  of  equipment 
with  defective  brakes  which  are  in 
direct  conflict  vriih  the  statutory 
requirements.  See  Discussion  of  Issues 
and  General  FRA  Conclusions  portion  of 
the  preamble  under  the  heading 
"Movement  of  Equipment  with 
Defective  Brakes."  Therefore.  FRA 
intends  to  propose  provisions  related  to 
the  movement  of  defective  eqmpment 
which  are  very  similar  to  the 
requirements  proposed  in  the  1994 
NPRM.  See  59  FR  47728.  However,  the 
current  proposal  clarifies  the  tagging 
requirements,  contains  provisions 
regarding  the  placement  of  defective 
equipment,  and  provides  a  consistent 


method  for  calculating  the  percentage  of 
operative  brakes  on  a  train. 
Consequently,  in  addition  to  being 
consistent  with  the  statutory 
requirements,  FRA  believes  that  the 
proposed  requirements  will  ensure  the 
safe  and  proper  movement  of  defective 
equipment  and  will  clarify  the  duties 
imposed  on  a  railroad  when  moving 
such  equipment 

Paragraph  (a)  of  this  section  proposes 
various  parameters  which  must  exist  in 
order  for  a  railroad  to  be  deemed  to  be 
hatUing  a  piece  of  equipment  with 
defective  brakes  for  repaira.  The 
majority  of  the  proposed  requirements 
in  this  paragraph  should  pose  absolutely 
no  burden  to  railroads  as  they  are 
merely  a  codification  of  existing 
statutory  requirements.  The  only  new 
requirement  being  proposed  by  FRA  in 
this  paragraph  is  that  all  cars  or 
locomotives  found  with  defective  or 
inoperative  braking  equipment  be 
tagged  as  bad  ordered  with  a 
designation  of  the  location  where  the 
necessary  repairs  can  and  will  be 
effectuated  and  that  a  qualified  person 
determine  the  safety  parameters  for 
moving  a  piece  of  defective  equipment 
Althoi^  these  are  new  requirements, 
most  railroads  already  tag  defective 
brake  equipment  upon  its  discovery.  In 
paragraph  (a).  FRA  has  again  attempted 
to  expressly  clarify  the  requirement  that 
equipment  with  defective  brakes  shall 
not  depart  from  or  be  moved  beyond  a 
location  where  the  necessary  repain  to 
the  equipment  can  be  perfiwmed. 
Therefore,  if  a  car  or  locomotive  is 
found  with  defective  brakes  during  any 
of  the  proposed  brake  inspections  or 
fidiile  the  piece  of  equipment  is  en  route 
and  the  location  where  the  defective 

X'pment  is  discovered  is  a  place 
re  repain  of  the  type  needed  can  be 
pwformed,  that  car  or  locomotive  shall 
not  be  moved  from  that  location  imtil 
the  necessary  repain  are  effectuated. 
However,  if  repain  to  the  defective 
condition  cannot  be  performed  at  the 
location  where  the  defect  is  discovered, 
or  should  have  been  discovered,  this 
proposal  makes  clear  that  the  railroad  is 
permitted  to  move  the  equipment  with 
the  defective  condition  aaly  to  the 
nearest  location  where  the  necessary 
repairs  can  be  performed. 

Paragraph  (a)  also  codifies  and 
clarifies  the  statutory  restrictions  on  the 
movement  of  equipment  with  defective 
brakes  onto  the  line  of  a  connecting 
railroad.  Hence,  the  delivery  of 
defective  equipment  in  interchange 
would  be  covered  by  these  restrictions. 
In  addition  to  fulfilling  the  other 
requirements  set  out  in  this  section,  the 
railroad  seeking  relief  from  dvil  penalty 
liability  must  ^ow  that  the  connecting 
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railroad  has  elected  to  accept  the  non- 
complying  equipment  and  that  the  point 
of  repair  on  the  connecting  railroad's 
line,  where  the  equipment  will  be 
repaired,  is  no  further  than  the  point 
where  the  repairs  could  have  been  made 
on  the  line  where  the  equipment  was 
first  foimd  to  be  defective. 

What  constitutes  the  nearest  location 
where  the  necessary  repairs  can  be 
performed  is  an  issue  FRA  has  grappled 
with  for  decades  and  has  become 
exceedingly  more  difficult  with  the 
growing  use  of  mobile  repair  trucks.  As 
discussed  in  detail  above,  FRA  does  not 
believe  that  one  standard  can  be 
adequately  developed  which  would  be 
applicable  to  all  situations.  Thus,  FRA 
intends  to  approach  the  issue  of  what 
constitutes  the  nearest  repair  location 
based  on  a  case-by-case  analysis  of  each 
situation.  FRA  believes  that  its  field 
inspectors  are  in  the  best  position  to 
determine  whether  a  railroad  exercised 
good  faith  in  determining  when  and 
where  to  move  a  piece  of  defective 
equipment.  In  making  these 
determinations  both  the  railroad  as  well 
as  FRA's  inspectors  must  conduct  a 
miUti-factor  analysis  based  on  the  facts 
of  each  case. 

In  detennining  whether  a  particular 
location  is  a  location  where  necessary 
repairs  can  be  made  or  whether  a 
.  location  is  the  nearest  repair  location, 
the  accessibility  of  the  location  and  the 
ability  to  safely  make  the  repairs  at  that 
location  are  the  two  overriding  factors 
that  miist  be  considered  in  any  analysis. 
These  two  factors  have  a  multitude  of 
sub-factors  which  must  be  considered, 
such  as:  the  type  of  repair  required;  the 
safety  of  employees  responsible  for 
conducting  the  repairs;  the  safety  of 
employees  responsible  for  getting  the 
equipment  to  or  from  a  particular 
location;  the  switching  operations 
necessary  to  effectuate  the  move;  the 
railroads  recent  history  and  current 
practice  of  making  repairs  (brake  and 
non-brake)  at  a  particular  location;  and 
relevant  weather  conditions.  Although 
the  distance  to  a  repair  location  is  a  key 
factor,  distance  alone  is  not  the 
detennining  factor  of  whether  a 
particular  location  is  the  nearest 
location  for  purposes  of  effectuating 
repairs  and  must  be  considered  in 
conjunction  with  the  factors  noted 
above.  Existing  case  law  makes  clear 
that  neither  the  congestion  of  work  at  a 
particular  location  or  convenience  to  the 
railroad  are  to  be  considered  when 
conducting  this  analysis. 

Paragrapn  (b)  of  this  section  contains 
the  specific  requirements  regarding  the 
tagging  of  eqnipmmt  foimd  with 
defective  brake  components.  The 
requirements  proposed  in  this 


paragraph  are  very  similar  to  the  tagging 
requirements  currently  contained  in 
part  215,  regarding  the  movement  of 
equipment  not  in  compliance  vtrith  the 
Freight  Car  Safety  Standards,  and  are 
generally  consistent  with  how  most 
railroads  currently  tag  eqiiipment  found 
with  defective  brakes.  FRA  recognizes 
that  the  industry  is  attempting  to 
develop  some  type  of  automated 
tracking  system  capable  of  retaining  the 
information  required  by  this  section  and 
tracking  defective  equipment 
electronically,  which  FRA  envisions 
would  be  used  on  an  industry-wide 
level.  Consequently,  FRA  has  expressly 
provided  the  option  to  use  an  automated 
tracking  system  if  it  is  approved  by 
FRA.  Currently,  FRA  has  several 
concerns  regarding  the  accessibility, 
reliability,  and  security  of  the  system 
being  considered  by  the  industry  and 
woidd  not  approve  such  a  system 
without  having  those  concerns 
addressed. 

Paragraph  (c)  contains  the  proposed 
provision  restricting  the  movement  of  a 
vehicle  with  defective  brakes  for  the 
purpose  of  unloading  or  purging  only  if 
it  is  necessary  for  the  safe  repair  of  the 
car.  This  proposed  restriction  is  fully 
consistent  with  the  statutory  provisions 
regarding  the  movement  of  equipment 
with  defective  safety  appliances. 

Paragraph  (d)  explains  the  term 
"inoperative  power  brakes"  and 
proposes  a  new  method  for  calculating 
the  percentage  of  operative  power 
brakes  (operative  primary  brakes)  in  a 
train.  Regarding  the  term  itself,  a  cut-out 
power  brake  is  an  inoperative  power 
brake,  but  the  failure  or  cutting  out  of 
a  secondary  brake  system  does  not 
result  in  inoperative  power  brakes;  for 
example,  failure  of  the  dynamic  brake 
does  not  render  a  power  brake 
inoperative.  FRA  also  intends  to  make 
clear  that  inoperative  handbrakes  or 
power  brakes  ovesdue  for  maintenance 
or  stenciling  should  not  be  considered 
inoperative  for  purposes  of  calculation. 
Furthermore,  although  a  car  may  be 
found  with  piston  travel  which  is  in 
excess  of  the  Class  I  brake  test  limits,  it 
shoiUd  not  be  considered  inoperative 
imtil  it  exceeds  the  outside  limits 
established  for  that  particular  type  of 
piston  design.  However,  a  car  found 
with  piston  travel  that  exceeds  its  Class 
I  brake  test  limits  would  be  considered 
a  defective  condition  if  the  piston  travel 
were  not  adjusted  at  the  time  that  a 
Class  I  brake  test  were  performed. 

Although  the  statute  discusses  the 
percentage  of  operative  brakes  in  terms 
of  a  percentage  of  vehicles,  the  statute 
was  written  nearly  a  century  ago  and  at 
that  time  the  only  way  to  cut  out  the 
brakes  on  a  car  or  locomotive  was  to  cut 


out  the  entire  luiit.  See  49  U.S.C. 
20302(a)(5)(B).  Today,  many  types  of 
freight  equipment  can  have  the  brakes 
cut  out  on  a  per-truck  basis  and  FRA 
expects  this  tend  to  increase  as  the 
technology  is  applied  to  newly  acqiiired 
equipment.  Consequently,  FRA  merely 
proposes  a  method  of  calculating  the 
percentage  of  operative  brakes  based  on 
the  design  of  equipment  used  today,  and 
thus,  a  means  to  more  acctuately  reflect 
the  true  braking  ability  of  the  train  as  a 
whole.  FRA  believes  that  the  proposed 
method  of  calculation  is  consistent  with 
the  intent  of  Congress  when  it  drafted 
the  statutory  requirement  and  simply 
recognizes  the  technological 
advancements  made  in  braking  systems 
over  the  last  century.  Consequently, 
FRA  proposes  to  permit  the  percentage 
of  operative  brakes  to  be  determined  by 
dividing  the  number  of  control  valves 
that  are  cut-in  by  the  total  number  of 
control  valves  in  the  train. 

Paragraph  (e)  contains  the  proposed 
requirements  regarding  the  placement  of 
cars  in  a  train  that  have  inoperative 
brakes.  The  proposed  restrictions  are 
consistent  with  current  industry 
practice  and  are  part  of  almost  every 
major  railroad's  operating  nile.  The 
proposed  provision  would  prohibit  the 
placing  of  a  vehicle  with  inoperative 
brakes  at  the  rear  of  the  train.  In 
addition,  the  proposal  would  prohibit 
the  consecutive  placing  of  more  than 
two  vehicles  vndi  inoperative  brakes  as 
test  rack  demonstrations  have  indicated 
that  when  three  consecutive  cars  have 
their  brakes  cut-out  it  is  not  always 
possible  to  obtain  an  emergency  brake 
application  on  trailing  cars.  FRA  has 
extrapolated  the  restriction  on  the 
consecutive  placing  of  defective  can  to 
multi-unit  articidated  equipment, 
prohibiting  the  placement  in  a  train  of 
such  equipment  if  it  has  consecutive 
individual  control  valves  cut-out  or 
inoperative,  which  is  consistent  with 
current  industry  practice. 

Section  232.17    Special  Approval 
Process 

This  section  contains  the  procedures 
to  be  followed  when  seeking  to  obtain 
FRA  approval  of  a  pre-revenue  service 
acceptance  plan  imder  §  232.505  for 
completely  new  brake  system 
technologies  or  major  upgrades  to 
existing  systems  or  when  seeking  to 
change  one  of  the  established  industry 
maintenance  standards  referenced  in 
§§232.303. 232.305.  or  232.307.  Several 
railroads  and  manufacturers  contended, 
both  in  response  to  the  1994  NPRM  and 
at  the  RSAC  Working  Group  meetings, 
that  FRA  needed  to  devise  some  sort  of 
quick  approval  process  in  order  to 
permit  the  industry  to  make 
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modifications  to  existing  standards  or 
equipment  based  on  the  development  of 
new  technology.  Thus,  FRA  has 
attempted  to  propose  an  approval 
process  it  believes  should  speed  the 
process  for  taking  advantage  of  new 
technologies  over  that  which  is 
currently  available  under  the  waiver 
process.  However,  in  order  to  provide 
an  opportunity  for  all  interested  parties 
to  provide  input  for  use  by  FRA  in  its 
decision  making  process,  as  required  by 
the  Administrative  Procedure  Act,  FRA 
believes  that  any  special  approval 
provision  must,  at  a  minimimi,  provide 
proper  notice  to  the  public  of  any 
significant  change  or  action  being 
considered  by  the  agency  with  regard  to 
existing  regulations. 

Subpart  B— General  Requirements 

Section  232.101    Scope 

This  section  contains  a  formal 
statement  of  the  scope  of  this  specific 
subpart  of  the  proposal.  This  subpart  is 
intended  to  provide  general  operating, 
performance,  and  design  standards  for 
raiboads  that  operate  freight  or  other 
non-passenger  trains  and  further 
contains  specific  requirements  for 
equipment  used  in  these  types  of 
operations. 

Section  232.103    General  Requirements 
for  All  Train  Brake  Systems 

This  section  contains  general  • 

requirements  that  are  applicable  to  all 
freight  and  non-passenger  train  brake 
systems.  FRA  proposes  to  specifically 
include  basic  train  brake  system 
practices  and  procedures  that  form  the 
foundation  for  the  safe  operation  of  all 
types  of  trains.  Some  of  these  basic 
principles  are  so  obvious  that  they  have 
not  been  specifically  included  in  past 
rules.  For  example,  in  paragraphs  (a)-{c) 
FRA  has  included  the  most  basic  safety 
requirements  for  all  train  brake  systems 
which  include  having  the  abihty  to  stop 
a  train  within  the  existing  signal 
spacing,  maintaining  and  monitoring 
the  integrity  of  the  train  brake 
communication  line,  and  having  the 
train  brake  system  respond  as  intended 
to  signals  from  the  brake 
communication  line. 

In  paragraph  (d),  FRA  proposes  to 
continue  the  requirement  that  prior  to 
use  or  departure  from  a  point  of  origin 
(initial  terminal)  all  trains  shall  have 
100  percent  operative  and  effective 
brake  systems.  This  has  been  a 
requirement  in  the  railroad  industry  for 
decades  and  FRA  believes  it  is  not  only 
wise  frt>m  a  safety  standpoint,  as  it 
ensiues  the  proper  operation  of  a  train's 
brake  system  at  least  once  diuing  its  lifia, 
but  it  sets  the  proper  tone  for  what  FRA 


expects  to  be  accomplished  at  these 
locations.  FRA  believes  that  requiring 
100  percent  operative  brakes  on  all 
trains  at  their  inception  provides  the 
railroads  with  a  margin  for  failure  of 
some  brakes  while  the  train  is  in  transit 
(up  to  15  percent)  and  tends  to  ensure 
that  defective  equipment  is  being 
repaired  in  a  timely  fashion.  In  addition, 
FRA  believes  that  Uie  100  percent 
requirement  is  consistent  not  only  with 
Congress'  imderstanding  of  the  AAR 
inspection  standiirds  that  were  adopted 
in  1958,  but  also  with  the  intent  of  FRA, 
rail  management,  and  rail  labor  as  to 
what  was  to  occiu  at  initial  terminals 
when  the  inspection  interval  was 
increased  irom  500  miles  to  1,000  miles 
in  1982.  At  that  time,  carrier 
representatives  committed  to  the 
performance  of  quality  initial  terminal 
inspections  in  exchange  for  an 
extension  in  the  inspection  interval,  for 
which  FRA  intends  to  hold  them 
accountable.  In  addition,  the  100 
percent  requirement  is  consistent  with 
the  statutory  requirements  regarding  the 
movement  of  defective  equipment 
because  a  majority  of  the  locations 
where  trains  are  initiated  have  the 
capability  of  conducting  virtually  any 
brake  system  repair,  and  thus,  the 
defective  equipment  could  not  be 
moved  from  those  locations  anyway. 

FRA  recognizes  that  the  100  percent 
requirement  at  points  of  origin  tends  to 
be  somewhat  burdensome  for  some 
railroads  at  certain  locations.  Although 
railroads  are  required  to  have  100 
percent  operative  brakes  at  initial 
terminals,  railroads  are  currenUy 
permitted  to  pick-up  defective  cars  at 
these  same  locations,  if  the  necessary 
repairs  cannot  be  performed,  and  haiU 
them  for  repairs.  Thus,  a  situation  exists 
wherein  the  railroad  is  required  to  set  a 
defective  car  out  of  a  train  if  the  train 
is  initiated  at  that  location,  but  are  then 
able  to  pick-up  that  same  defective  car 
in  an  en  route  train  and  haul  it  to  the 
nearest  location  where  the  necessary 
repaira  can  be  performed.  FRA 
recognizes  that  this  creates  a  somewhat 
illogical  situation:  however,  FRA 
believes  that  by  retaining  the  100 
percent  requirement  at  these  locations 
the  public  is  assured  that  a  train's  brake 
system  is  in  near  perfect  condition  at 
the  beginning  of  its  joiuney.  train  crews 
are  more  cognizant  of  the  presence  of 
defective  cars  in  the  train  when  they  are 
picked-up  en  route,  railroads  are  more 
likely  to  perform  repairs  at  a  location 
where  trains  are  initiated  in  order  to 
avoid  breaking-up  trains  to  set-out 
defective  cars  once  the  trains  are 
assembled,  and  FRA  retains  a  clear  and 
consistent  enforcement  standard  that 


can  be  easily  understood  by  its 
inspectors  and  railroad  industry 
employees. 

Although  FRA  has  internally 
attempted  to  develop  suitable  industry- 
wide criteria  for  permitting  trains  to 
depart  points  of  origin  with  a  minimum 
number  of  defective  brakes  if  the 
location  is  one  where  the  necessary 
repairs  caimot  be  made,  FRA  is  not 
willing  to  permit  such  flexibility 
without  fully  considering  the  safety 
hazards  or  potential  abuses  which  may 
accompany  such  an  approach. 
Therefore,  FRA  seeks  comment  bom 
interested  parties  regarding  the  potential 
for  permitting  very  limited  flexibility  in 
moving  defective  equipment  bom 
ouUying  points  of  origin  which  lack  the 
capability  of  effectuating  brake  system 
repairs.  Of  major  concern  to  FRA  is  the 
potential  for  railroads  to  designate  a 
large  number  of  locations,  where  trains 
are  initiated,  as  being  unable  to 
effectuate  brake  system  repairs  by 
merely  closing  existing  repair  facilities 
or  reducing  the  capability  of  mobile 
repair  vehicles  at  the  locations. 
Therefore,  any  potential  flexibility  must 
ensiu«  that  only  those  locations  that  are 
truly  incapable  of  performing  brake 
system  repairs,  due  to  the  physical 
geography  or  design  of  the  location,  are 
afforded  the  flexibility.  In  addition,  FRA 
must  have  to  have  the  ability  to  approve 
any  designation  made  by  a  railroad  to 
ensure  that  the  location  is  truly  one  in 
need  of  the  flexibility  and  that  the 
designated  repair  location  is  actually  the 
nearest  location  where  proper  repairs 
could  be  made.  Furthermore,  any 
approach  must  also  ensure  the  adequate 
identification  and  tracking  of  the  trains 
and  defective  equipment  moved  from 
the  location. 

One  potential  method  of  ensiuing 
limited  designations  is  to  require  the 
designation  of  a  location  within  a  very 
short  distance  (50-100  miles)  of  the 
outlying  location  where  all  repairs  will 
be  conducted.  Under  this  approach, 
FRA  would  strictly  limit  the  ]}ercentage 
of  inoperative  brakes  (5  percent  or  less) 
that  could  be  moved  in  a  train  from  that 
location  and  would  require  a  qualified 
inspector  to  determine  the  safety  of  such 
a  move.  An  alternative  approach  might 
include  the  ability  of  the  railroad  to 
perform  something  less  than  a  full  Class 
I  brake  test  at  the  train's  point  of  origin 
and  permit  the  movement  of  the  train  a 
very  short  distance  (50  miles  or  less]  to 
a  designated  location  where  the  train 
would  receive  a  complete  Class  I  brake 
test. 

FRA  believes  that  permitting  some 
limited  flexibility  in  this  area  might 
have  the  potential  of  actually  increasing 
the  safety  of  trains  originating  at  some 
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outlying  locations  that  lack  the  ability  to 
effectuate  brake  system  repairs.  It  would 
likely  reduce  the  amount  of  switching 
that  occurs  at  these  locations  as 
defective  equipment  could  remain 
entrained  until  it  reaches  a  more 
conducive  location  for  being  repaired, 
inspected,  or  set-out  of  the  train.  It 
might  also  reduce  the  percentage  of 
defective  equipment  which  may  move 
in  any  single  train  from  some  of  these 
location  where  run-through  or  locd 
trains  are  used  to  move  the  defective 
equipment  to  another  location  for  repair 
as  railroad's  will  not  let  the  number  of 
cars  with  defects  build-up.  In  addition, 
it  would  reduce  the  distance  that 
defective  equipment  is  hauled  before 
proper  repairs  are  made  since  any 
approach  would  limit  the  distance  such 
cars  could  be  hauled  before  repairs  or 
reinspection  woidd  be  required. 
Furthermore,  a  more  flexible  approach 
might  have  the  potential  for  increasing 
the  quality  of  inspections  since  the 
restrictions  for  handling  a  defective 
piece  of  equipment  would  be  somewhat 
less  and  trains  would  have  the  ability  to 
be  moved  to  a  location  where  highly 
experienced  inspectors  are  available. 

In  light  of  the  preceding  discussion, 
FRA  seeks  comments  from  all  interested 
parties  regarding  the  viability  of 
permitting  some  flexibility  in  the  100 
percent  requirement  for  train  initiated  at 
outlying  locations  that  lack  repair 
capability  and  seeks  recommendations 
on  potential  approaches  for  permitting 
such  flexibility.  Specifically,  FRA  seeks 
comment  or  information  on  the 
following: 

1.  How  many  locations  currently  exist 
that  are  initial  terminals  for  some  tr&ins 
that  lack  the  capability  of  effectuating 
any  brake  system  repairs?  Partial  repair 
ability?  If  so,  what  types  of  repairs  can 
generally  be  made? 

2.  How  many  trains  are  currently 
initiated  at  locations  that  lack  the 
capability  to  perform  brake  system 
repairs? 

3.  How  do  railroads  currently  handle 
equipment  found  with  defective  brakes 
at  initial  terminals  that  lack  the  ability 
to  effectuate  the  necessary  repairs? 

4.  What  operational  or  record  keeping 
requirements  should  be  imposed  on 
trains  if  they  were  permitted  to  depart 

a  point  of  origin  with  a  TninimiiTti 
number  of  cars  with  defective  brakes 
entrained? 

5.  Are  any  of  the  potential  safety 
benefits  described  above  valid?  V\^t 
are  the  potential  safety  hazards  or 
concerns  in  permitting  such  flexibility? 

In  paragraph  (e),  FRA  proposes  a  clear 
and  absolute  prohibition  on  train 
movement  if  more  than  15  percent  of 
the  cars  in  a  train  have  their  brakes  cut 


out  or  have  otherwise  defective  brakes. 
Although  there  is  no  limit  contained  in 
the  statute  regarding  the  ntunber  of  cars 
with  defective  brake  equipment  that 
may  be  hauled  in  a  train,  the  15  percent 
limitation  is  a  longstanding  industry 
and  agency  interpretation  of  the 
hauling-for-repair  provision  currently  . 
codified  at  49  U.S.C.  20303,  21302,  and 
21304,  and  has  withstood  the  test  of 
time.  This  interpretation  is  extrapolated 
from  another  statutory  requirement 
which  permits  a  railroad  to  use  a  train 
only  if  "at  least  50  percent  of  the 
vehicles  in  the  train  are  equipped  with 
power  or  train  brakes  and  the  engineer 
is  using  the  power  or  train  brakes  on 
those  vehicles  and  on  all  other  vehicles 
equipped  with  them  that  are  associated 
with  those  vehicles  in  a  train."  49 
U.S.C.  20302(a)(5)(B).  As  originally 
enacted  in  1903,  section  20302  also 
granted  the  Interstate  Conunerce 
Ck>mmission  (ICXH)  the  authority  to 
increase  this  percentage,  and  in  1910 
the  ICC  issued  an  order  increasing  the 
minimum  percentage  to  85  percent.  See 
49  CFR  232.1,  which  codified  the  ICC 
order.  FRA  proposed  this  same 
restriction  in  the  1994  NPRM  and  no 
major  objections  to  this  limitation  were 
raised  by  any  of  the  conunenters.  See  59 
FR  47727.  Consequently,  FRA  will 
continue  to  require  that  equipment  with 
defective  or  inoperative  air  brakes 
makeup  no  more  than  15  percent  of  any 
train. 

As  virtually  all  freight  cars  are 
presently  equipped  v«th  power  brakes 
and  are  operated  on  an  associated 
trainline,  the  statutory  requirement 
cited  above  is  in  essence  a  reqiiirement 
that  100  percent  of  the  cars  in  a  train 
have  operative  power  brakes,  tmless 
being  hauled  for  repairs  pursuant  to  49 
U.S.C.  20303.  Consequently,  in 
paragraph  (f)  FRA  makes  clear  that  a 
train's  air  brakes  shall  be  in  effective 
and  operable  condition  unless  a  car  is 
being  hauled  for  repairs  pursuant  to  the 
conditions  proposed  in  §  232.15.  This 
section  also  proposes  the  standard  for 
determining  when  a  freight  car's  air 
brakes  are  not  in  effective  operating 
condition  based  on  piston  travel,  llie 
piston  travel  limits  for  standard  12-inch 
stroke  brake  cylinders  are  the  same  as 
currently  required  under  §  232.11(c}. 
However,  the  experience  of  FRA 
indicates  a  proliferation  of  equipment 
with  other  than  standard  12-inch  stroke 
brake  cylinders.  As  a  result,  mechanical 
forces  and  train  crew  members 
performing  brake  system  inspections 
often  do  not  know  the  acceptable  range 
of  brake  piston  travel  for  this  non- 
standard equipment.  In  an  attempt  to 
improve  this  situation  and  to  ensure  the 


proper  operation  of  a  car's  brakes  after 
being  inspected,  FRA  in  paragraph  (g) 
intends  to  require  badge  plates,  stickers 
or  stenciling  of  cars  with  the  acceptable 
range  of  piston  travel  for  all  vehicles 
equipped  with  other  than  standard  12- 
inch  stroke  brake  cylinders.  The 
information  on  the  badge  plate,  sticker, 
or  stencil  must  include  both  the 
permissible  brake  cylinder  piston  travel 
range  for  the  vehicle  at  Class  I  brake 
tests  and  the  length  at  which  the  piston 
travel  renders  the  brake  ineffective.  FRA 
beUeves  that  this  information  is 
essential  in  order  for  a  person  to 
properly  perform  the  brake  inspections 
proposed  in  this  rule  due  to  the  growing 
number  of  cars  with  other  than  standard 
brake  designs. 

Paragrapn  (h)  requires  that  all 
equipment  ordered  on  or  after  January  1, 
1999,  or  placed  in  service  for  the  first 
time  on  or  after  January  1,  2001,  be 
designed  not  to  require  an  inspector  to 
place  himself  or  herself  on,  under,  or 
between  components  of  the  equipment 
to  observe  brake  actuation  or  release. 
The  proposal  allows  railroads  the 
flexibility  of  using  a  reliable  indicator  in 
place  of  requiring  direct  observation  of 
the  brake  application  or  piston  travel 
because  the  cturent  or  futiure  designs  of 
some  freight  car  brake  systems  make 
direct  observation  extremely  difficult 
without  the  inspector  placing  himself  or 
l^erself  tmdemeath  the  equipment. 
Brake  system  piston  travel  or  piston 
cylinder  pressure  indicators  have  been 
used  with  satisfactory  results  for  many 
years.  Although  indicators  do  not 
provide  100  percent  certainty  that  the 
brakes  are  effective,  FRA  believes  that 
they  have  proven  themselves  effective 
enough  to  be  preferable  to  requiring  an 
inspector  to  assume  a  dangerous 
position. 

This^  proposed  requirement  stems 
primarily  from  the  brake  system  design 
of  double-stack  equipment  currently 
used  by  several  larger  freight  operations. 
Several  conmientera  have  indicated  that 
the  functioning  of  the  brakes  on  this 
type  of  equipment  cannot  be  observed 
without  inspectora  placing  themselves 
in  potentially  dangerous  positions.  In 
addition,  a  complete  inspection  of  the 
brake  equipment  and  systems  used  on 
double-stack  equipment  is  time 
consiuning.  Consequently,  inspectora 
are  reluctant  to  conduct  a  complete 
brake  inspection  test  on  departing  trains 
that  contain  this  type  of  equipment. 
FRA  feels  that  double-stack  equipment 
is  becoming  a  mainstay  of  the  freight 
railroad  industry  and  diat  this  design 
deficiency  must  be  corrected.  Thus, 
FRA  has  attempted  to  make  this  a 
performance  requirement  by  simply 
specifying  how  the  equipment  must 
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function  and  allowing  the  industry  to 
determine  the  method  of  compliance. 

Paragraph  (i)  proposes  to  require  that 
an  emeigency  brake  application  feature 
be  available  at  any  time  and  that  it 
produce  an  irretrievable  stop.  This 
section  merely  codifies  current  industry 
practice  and  ensures  that  all  equipment 
will  continue  to  be  designed  with  an 
emergency  brake  application  feature.  In 
the  1994  NPRM  on  power  brakes,  FRA 
proposed  a  requirement  that  all  trains  be 
equipped  with  an  emergency 
application  feature  capable  of  increasing 
the  train's  deceleration  rate  a  minimum 
of  15  percent.  See  59  FR  47729.  This 
proposed  requirement  merely  restated 
the  emergency  specification  ciuxently 
contained  in  Appendix  B  to  part  232. 
Comments  received  in  response  to  that 
proposal  indicated  that  some  brake 
equipment  ciurently  in  use  or  being 
developed  could  provide  a  deceleration 
rate  with  a  full  service  application  that 
is  close  to  the  emergency  brake  rate  and 
that  the  proposed  requirement  would 
require  the  lowering  of  full  service  brake 
rates,  thereby  compromising  safety  and 
lowering  train  speeds.  Based  on  these 
comments,  FRA  proposes  the  current 
requirement  which  is  in  accordance 
with  suggestions  made  by  several 
commenters. 

Paragraph  (j)  proposes  to  require  that 
the  air  brake  components  that  control 
brake  application  and  release  be 
adequately  sealed  to  prevent 
contamination  by  foreign  material.  This 
proposed  requirement  is  merely  a 
reiteration  of  a  general  specification 
reqiurement  ciurently  contained  in 
Appendix  B  to  part  232.  It  is  intended 
to  ensure  that  the  air  brake  components 
are  not  compromised  due  to 
contamination  &t>m  foreign  materials 
which  can  cause  premature  failure  of 
certain  components  resulting  in  the  loss 
of  braking  ability. 

Paragraphs  (k)  and  (1)  impose  on  the 
railroads  the  responsibility  for 
determining  maximum  air  brake  system 
working  presstue  and  maximtun  brake 
pipe  pressure.  These  proposed 
provisions  were  contained  in  the  1994 
NPRM,  and  FRA  received  no  comments 
objecting  to  their  inclusion.  See  59  FR 
47743.  "Hius,  FRA  intends  to  continue  to 
allow  individual  railroads  the  wide 
latitude  currently  permitted  in 
determining  these  pressures. 

Paragraph  (m)  provides  that  except  as 
provided  by  other  provisions  of  this 
part,  all  equipment  used  in  freight  or 
other  non-passenger  trains  shall,  at  a 
tnininiiim,  meet  the  performance 
specification  for  freight  brakes  in  AAR 
standard  S-469-47.  The  AAR  standard 
referenced  in  this  paragraph  contains  all 
the  provisions  currently  contained  in 


Appendix  B  to  part  232.  FRA  recognizes 
that  the  provisions  contained  in  the 
AAR  standard  have  not  been  revised 
since  1947  and  that  some  of  the 
requirements  may  be  outdated  due  to 
technological  data.  Consequently,  FRA 
seeks  comments  from  interested  parties 
as  to  the  necessity  of  referencing  these 
standards  as  well  as  any  information  on 
any  updated  standards  related  to  the 
performance  of  freight  equipment  that  is 
currently  being  used  throu^out  the 
industry. 

Paragraph  (n)  proposes  to  require  that 
en  route  trains  qualified  by  the  Air  Flow 
Method  that  experience  a  brake  pipe  air 
flow  of  greater  than  60  CFM  or  brake 
pipe  gradient  of  greater  than  15  psi  and 
the  movable  pointer  does  not  return  to 
those  limits  within  a  reasonable  time  be 
stopped  at  the  next  available  location 
and  inspected  for  leaks  in  the  brake 
system.  This  requirement  was  part  of 
the  general  waiver  granted  to  the  AAR 
allowing  the  use  of  the  air  flow  method 
to  qualify  train  air  brakes.  FRA  believes 
that  this  requirement  is  necessary  to 
prevent  trains  with  excessive  leaJcage 
from  continuing  to  operate.  If  a  train  has 
excessive  leakage  the  engineer  may  lack 
the  ability  to  stop  the  train  using  the  air 
brake  system. 

Paragraph  (o)  contains  the 
requirements  regarding  the  setting  and 
releasing  of  hand  brakes  prior  to 
releasing  the  air  brake  and  after  the  air 
brake  is  charged.  The  requirements 
contained  in  this  paragraph  are 
generally  a  reiteration  of  the  guidance 
issued  by  FRA  in  Safety  Advisory  97- 
2  on  September  15. 1997.  See  62  FR 
49046.  The  securement  guidance 
contained  in  Safety  Advisory  97-2  is 
based  upon  FRA's  review  of  the  Fort 
Worth  incident  that  occurred  on  August 
20, 1997,  and  its  awareness  of  other 
incidents  involving  the  improper 
securement  of  rolling  equipment.  The 
Safety  Advisory  was  issued  in  order  to 
provide  the  industry  with  some 
assistance  and  guidance  regarding 
seciu«ment  procedures  and  to  provide 
information  on  current  practices  of  the 
industry  related  to  the  securement  of 
rolling  stock.  See  62  FR  49046.  The 
Safety  Advisory  contains  certain 
recommended  procedures  which  FRA 
believes  will  greatly  reduce  the 
likelihood  of  further  accidents  due  to 
improperly  secured  rail  equipment. 

On  August  20, 1997,  a  fatal  head-on 
collision  between  a  Union  Pacific 
Railroad  Company  (UP)  freight  train  and 
an  imattended,  nmaway  UP  locomotive 
consist  near  Fort  Worth,  Texas,  has 
caused  FRA  to  focus  on  the 
effectiveness  of  certain  railroad 
procediu«s  for  protection  of  people  and 
property  &t>m  hazards  caused  by  feilure 


to  properly  secure  locomotives,  can, 
and  other  rolling  equipment  left 
imattended  on  sidings  or  other  tracks. 
Although  FRA  and  NTSB  are  currenUy 
investigating  this  incident,  FRA's 
preliminary  findings  indicate  that  the 
UP  crew  applied  the  hand  brake  on  the 
lead  locomotive  of  the  locomotive 
consist  and  then  applied  the 
independent  air  brake.  The  crew  then 
released  the  independent  brake  to  verify 
that  the  hand  brake  would  hold,  which 
it  appeared  to  do.  Sometime  later,  after 
the  locomotive  consist  was  left 
unattended,  it  is  believed  that  the  air 
brakes  eventually  leaked  off  and  that  the 
single  hand  brake  did  not,  by  itself, 
sxifficienUy  secure  the  locomotive 
consist,  enabling  it  to  roll  out  of  the 
siding  eastward  and  onto  the  main  track 
where  it  collided  head-on  with  a  UP 
freight  train. 

An  issue  related  to  improperly 
secured  rail  equipment  is  the  practice 
known  as  "bottiing  the  air"  in  a 
standing  cut  of  cars.  The  practice  of 
"bottling  the  air"  occura  when  a  train 
crew  sets  out  cars  from  a  train  with  the 
air  brakes  applied  and  the  angle  cocks 
on  both  ends  of  the  train  closed,  thus 
trapping  brake  pipe  pressure  in  the  cut 
of  cars  tiiey  intend  to  leave  behind.  This 
practice  has  the  potential  of  causing  an 
tmintentional  release  of  brakes  on  these 
cars  and  the  potential  for  a  runaway 
exist.  Many  railroad  operating  rules 
require  that  a  20  pound  reduction  in 
brake  pipe  pressure  be  made  when 
stopping  a  train  to  remove  a  cut  of  cars 
from  the  train.  Thus,  if  the  trainman    — • 
closes  the  angle  cock  where  the  cut  is 
to  be  made  before  pressure  equaUzes  in 
the  trainline,  an  air  wave  action  may 
form  which  can  be  of  sufficient 
amplitude  to  initiate  an  unintentional 
release  of  the  brakes. 

Brake  pipe  gradient  is  another  fector 
that  makes  bottling  the  air  dangerous. 
"Normal  Gradient"  is  a  term  used  to 
express  the  difference  between  the 
higher  pressure  on  the  front  end  of  the 
train  and  the  lower  pressure  on  the  rear 
end  of  the  train,  which  is  dependent 
upon  brake  pipe  leakage  and  train 
length.  Each  train  establishes  its  own 
normal  gradient  value.  "Inverse 
Gradients"  and  "False  Gradients"  are 
temporary  gradients  which  are  a  result 
of  brake  operations.  Inverse  gradients 
occur  when  a  brake  pipe  reduction  is 
made,  temporarily  making  the  brake 
pipe  pressure  hi^er  on  the  rear  of  the 
train.  The  false  gradient  is  created 
anytime  the  train  brakes  are  set  and 
released,  thus  temporarily  resulting  in 
higher  than  normal  pressure  differential 
between  the  front  and  rear  end  of  the 
train  as  the  brake  pipe  charges. 
Therefore,  if  the  engineer  sets  and 
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releases  a  train's  brakes  a  sufficient 
number  of  times  prior  to  stopping  to 
remove  a  cut  of  cars,  a  false  gradient 
could  be  established.  Even  if  the 
engineer  made  a  20  pound  brake  pipe 
reduction  and  listened  for  the  air  to  stop 
exhausting  at  the  automatic  brake  valve 
before  giving  the  signal  to  the  trainman 
to  cut  off  the  cars,  the  potential  exists 
for  an  imintentional  release  of  air  brakes 
if  the  air  on  the  cars  is  bottled.  The  false 
gradient  could  be  of  such  magnitude, 
that  as  the  trainline  attempts  to 
equalize,  the  higher  pressure  on  the 
front  end  flowing  to  the  rear  will  exceed 
the  V/2  poimd  differential  across  the 
service  piston  and  cause  a  release  of  air 
brakes.  An  inverse  gradient  can  also 
create  an  unintentional  release  of 
brakes.  As  brake  pipe  pressure  is 
reduced  at  the  front  of  the  train,  the  rear 
end  temporarily  has  a  higher  pressure. 
As  the  trainline  attempts  to  equalize,  the 
frtjnt  end  will  rise.  In  some 
circiimstances,  this  rise  could  be  enough 
to  initiate  a  release  of  air  brakes. 

On  June  5, 1998,  the  NTSfflssued  the 
following  recommendation  to  FRA: 

Issue  a  regulation  that  requires  the  brake 
pipe  pressure  to  be  depleted  to  zero  and  an 
angle  cock  to  remain  open  on  standing 
railroad  equipment  that  is  detached  from  a 
locomotive  controlling  the  brake  pipe 
pressure.  (R-98-17) 

This  recommendation  was  the  result  of 
NTSB's  investigation  of  an  incident  that 
occurred  on  January  27,  1997,  on  the 
Apache  Railway  near  Holbrook, 
Arizona.  The  incident  involved  the 
runaway  of  77  cars  down  a  1.7  percent 
grade  for  14  miles  resulting  in  the 
eventual  derailment  of  46  cars  and  the 
release  of  hazardous  materials. 
Although  there  were  no  fatalities,  150 
people  were  evacuated  from  nearby 
residential  areas.  The  NTSB  determined 
that  the  77  cars  rolled  away  unattended 
because  the  conductor  of  the  train  had 
trapped  the  air  in  the  brake  system,  i.e. 
"bottled  the  air,"  which  resulted  in  an 
undesired  release  of  the  brakes  on  the 
standing  cars.  In  its  recommendation 
the  NTSB  correctly  noted  FRA  statistics 
show  that  ten  accidents  occiured 
between  1994  and  1995  which  were 
attributable  to  the  practice  of  "bottling 
the  air." 

The  procedures  proposed  in 
paragraph  (o)  regarding  the  securement 
of  standing  equipment  tend  to  address 
the  issue  of  "bottling  air"  on  such 
standing  equipment.  Paragraph 
(o)(2)(iii)  proposes  to  require  that  when 
freight  cars  are  left  standing  the 
locomotives  shall  be  detached  from  the 
cars  to  allow  an  emergency  brake 
application  to  be  initiated.  Thus,  FRA 
intends  to  require  that  an  emergency 


brake  application  be  initiated  on 
standing  equipment  whenever 
locomotives  are  removed  from  the 
consist.  Consequently,  the  requirements 
proposed  in  this  section  tend  to  address 
the  recommendation  issued  by  the 
NTSB  but  may  need  to  be  further 
investigated  when  FRA  begins  the 
drafting  of  the  final  rule. 

In  li^t  of  NTSB's  recent 
recommendation  and  based  on  FRA's 
recent  issuance  of  Safety  Advisory  97- 
2  and  its  awareness  of  other  incidents 
involving  improper  securement  of 
rolling  equipment  and  the  practice  of 
"bottling  the  air,"  FRA  seeks  comment 
and  information  regarding  railroads' 
experience  with  implementing  the 
recommended  practices  contained  in 
Safety  Advisory  97-2  and  with  regard  to 
its  procedures  for  securing  standing 
equipment.  Consequently,  FRA  seeks 
comment  and  information  from  tdl 
interested  parties  on  the  following: 

(1)  What  has  been  the  railroads 
experience  with  implementing  the 
recommended  procedures  contained  in 
Safety  Advisory  97-2?  Are  railroads 
implementing  the  recommendations? 

(2)  What  operational  or  equipment 
costs  would  be  incurred  should  the 
recommended  procedures  contained  in 
Safety  Advisory  97-2  be  mandated  in  a 
final  rule? 

(3)  Are  there  additional  practices  or 
procedures  that  should  be  addressed 
related  to  the  securement  of  unattended 
rolling  stock? 

(4)  Are  there  alternative  methods, 
practices,  or  procediu-es  that  are 
currently  in  place  or  that  could  be 
implemented  which  wOuld  provide  an 
equivalent  level  of  safety  to  the 
recommended  procedures  contained  in 
Safety  Advisory  97-2? 

(5)  Are  there  situations  where  a 
railroad  could  justify  not  depleting  the 
brake  pipe  to  zero  when  cars  are  left 
standing  and  unattended? 

(6)  Do  any  railroads  currently  endorse 
the  practice  of  "bottling  the  air?"  Under 
what  circumstances? 

Paragraph  (p)  proposes  to  require  that 
air  pressure  regulating  devices  be 
adjusted  in  accordance  with  the  air 
pressiu°es  contained  in  the  chart 
contained  in  this  paragraph.  The  chart 
is  very  similar  to  that  currently 
provided  in  §  232.10(n),  but  has  been 
updated  to  include  equipment  that  is 
not  cvurentiy  addressed  by  the  existing 
chart  and  has  been  modified  in 
accordance  with  the  provisions 
contained  in  this  proposal.  FRA 
requests  that  interested  parties  inform 
FRA  of  any  existing  air  pressure 
regulating  devices  that  have  not  been 
included  or  addressed  in  the  proposed 
updated  chart. 


Section  232.105    General  Reqiurements^ 
for  Locomotives 

For  the  most  part,  this  section 
contains  general  provisions  related  to 
locomotives  that  are  either  currently 
contained  in  §  232.10  or  that  were 
previously  proposed  in  the  1994  NPRM. 
As  discussed  in  detail  in  the  general 
preamble  portion  of  this  document,  FRA 
does  not  intend  to  include  provisions  in 
this  proposal  related  to  the  inspection 
and  maintenance  of  locomotive  braking 
systems.  FRA  believes  that  these 
requirements  are  adequately  addressed 
in  part  229  and  would  only  add  to  the 
complexity  of  this  proposal  and 
potentially  cause  confusion  or 
misunderstanding  by  members  of  the 
regulated  community.  Therefore,  while 
many  of  the  requirements  currenUy 
contained  in  §  232.10  are  no  longer 
necessary  as  they  are  adequately 
addressed  in  part  229,  paragraphs  (a) 
and  (c)  are  all  provisions  currently 
contained  in  §  232.10  which  FRA 
believes  need  to  be  retained.  See  49  CFR 
232.10(b),  (f)(2),  and  (g).  The  only 
change  to  these  provisions  is  that  in 
paragraph  (c)  FRA  proposes  to  require 
that  the  hand  or  parking  brake  be 
inspected  and  repeiired,  if  necessary,  at . 
least  every  368  days.  FRA  believes  that 
this  proposal  will  have  little  or  no 
impact  on  railroads  as  this  inspection  is 
intended  to  coincide  with  the  annual 
locomotive  inspection  required  under 
§  229.27  and  many  railroads  currenUy 
inspect  these  devices  at  this  annual 
inspection.  FRA  believes  that  a 
thorough  inspection  of  these  devices  on 
an  annual  basis  is  sufficient  to  ensure 
the  proper  and  safe  functioning  of  the 
devices. 

Paragraph  (b)  proposes  to  require  that, 
except  for  a  locomotive  that  is  ordered 
before  January  1, 1999,  and  placed  in 
service  for  the  first  time  before  January 
1,  2001,  all  locomotives  shall  be 
equipped  with  a  hand  or  parking  brake 
that  can  be  set  and  released  manually 
and  can  hold  the  equipment  on  the 
maximimi  grade  anticipated  by  the 
operating  railroad.  A  hand  or  parking 
brake  is  an  important  safety  featiue  that 
prevents  the  rolling  or  runaway  of 
parked  locomotives.  The  proposed 
requirement  represents  current  industry 
practice.  In  the  1994  NPRM  on  power 
brakes,  FRA  proposed  requiring  that  a 
hand  brake  be  equipped  on  locomotives. 
See  59  FR  47729.  FRA  received  several 
comments  to  that  proposal  suggesting 
that  the  term  "parking  brake"  be  added 
to  the  requirement  since  that  is  what  is 
used  on  many  newly  built  locomotives. 
A  parking  brake  generally  can  be 
applied  other  than  by  hand  such  as 
spring  pressure  or  air  pressiue  when  the 


Federal  Register/Vol.  63,  No.  174 /Wednesday,  September  9,  1998 /Proposed  Rules  48333 


brake  pipe  air  is  depleted  or  by  other 
means  such  as  driven  by  an  electrical 
motor.  Parking  brakes  usually 
incorporate  some  type  of  manual 
application  or  release  feature,  although 
these  features  are  generally  more 
difficult  to  operate.  FRA  believes  that 
parking  brakes  are  the  functional 
equivalent  of  a  traditional  handbrake 
and  are  capable  of  providing  a  similar 
level  of  security  to  stationary 
equipment.  Consequently,  FRA  has 
added  the  term  "parking  brake"  in  this 
proposal. 

In  paragraph  (d),  FRA  proposes  to 
require  that  the  leakage  on  equalizing 
reservoirs  on  locomotives  and  related 
piping  be  zero.  The  equalizing  reservoir 
contains  the  controlling  volume  of  air 
pressure,  which  is  set  to  a  desired 
pressure  by  the  locomotive  engineer  by 
setting  the  regulating  valve  (also  known 
as  the  feed  valve)  on  the  automatic  air 
brake  system.  When  the  automatic  brake 
valve  handle  is  moved  to  the  release 
position,  air  supplied  from  the 
locomotive  air  compressor  and  the  main 
air  reservoirs  is  supplied  to  the 
equalizing  reservoir  through  the 
regulating  valve.  The  brake  pipe 
pressure  will  then  charge  to  the  air 
pressure  contained  in  the  equalizing 
reservoir.  When  an  application  of  the 
train  brakes  is  desired,  the  engineer 
moves  the  automatic  brake  valve  handle 
into  the  application  zone.  The 
movement  of  the  brake  valve  handle 
into  the  application  zone  shuts  off  the 
supply  of  air  to  the  equalizing  reservoir 
being  supplied  from  the  regulating 
valve,  leaving  the  volume  of  air 
contained  in  the  equalizing  reservoir 
trapped  in  the  equalizing  reservoir.  The 
trapped  air  pressure  can  then  be 
reduced  to  a  desired  amoimt  by 
movement  of  the  automatic  brake  valve 
handle.  This  will  result  in  the  brake 
pipe  pressure  responding  and  being 
reduced  to  a  pressure  equal  to  the 
pressure  contained  in  the  equalizing 
reservoir.  Furthermore,  the  air  pressure 
in  the  brake  pipe  on  most  freight 
equipment  will  be  maintained  at  the 
pressing  in  the  equalizing  reservoir  due 
to  the  maintaining  features  of  the  brake 
system.  Consequently,  any  leakage  from 
the  equalizing  reservoir  will  effect  the 
maintaining  feature  of  the  automatic  air 
brake  resulting  in  the  engineer  losing 
his  ability  to  effectively  maintain 
control  of  the  brake  pipe  pressure  and 
thus,  affect  the  ability  of  die  engineer  to 
safely  control  the  train  in  some 
circumstances. 

In  paragraph  (e),  FRA  proposes  to 
prohibit  the  use  of  "feed  or  regulating 
valve  braking,"  in  which  reductions  and 
increases  in  the  brake  pipe  pressure  are 
effected  by  manually  adjusting  the  feed 


valve.  "Feed  valve  braking"  has  been 
recognized  by  both  the  railroad  industry 
and  FRA  as  an  unsafe  practice.  Most 
railroads  already  have  some  type  of 
operating  rule  prohibiting  this  type  of 
braking.  . 

In  p&agraph  (f),  FRA  also  proposes  to 
prohibit  the  use  of  the  "passenger" 
position  on  the  locomotive  brake  control 
stand  on  conventional  freight  trains 
when  the  trailing  equipment  is  not 
designed  for  graduated  brake  release. 
The  "passenger"  position  was  intended 
only  for  use  with  equipment  designed 
for  graduated  brake  release.  Therefore, 
use  of  the  "passenger"  position  with 
other  equipment  can  lead  to  potentially 
dangerous  situations  where  imdesired 
release  of  the' brakes  can  easily  occur 
due  to  the  slightest  movement  of  the 
automatic  brake  valve.  In  FRA's  view, 
the  only  situation  when  the  use  of  the 
passenger  position  might  become 
necessary  to  safely  control  a  train  is 
when  equalizing  reservoir  leakage 
occurs  en  route.  If  such  a  situation 
arises  the  train  may  move  only  to  the 
nearest  forward  location  where  the 
equalizing  reservoir  leakage  can  be 
corrected. 

Section  232.107    Air  Source  Requirefnents 

This  section  contains  proposed 
requirements  directed  at  ensuring  that 
freight  brake  systems  are  devoid,  to  the 
maximimi  extent  practical,  of  water  and 
other  contaminates  which  could 
conceivably  deteriorate  components  of 
the  brake  system,  and  thus,  negatively 
impact  the  ability  of  the  brake  system  to 
function  as  intended.  As  part  of  the 
Working  Group  proceedings,  a  task  force 
was  formed  and  charged  with 
identifying  the  source  of  contaminates 
in  the  trainline  and  to  determine  the 
degree  to  which  these  contaminates 
pose  a  safety,  operational,  and/or 
maintenance  problem.  The  task  force 
performed  tests  on  numerous 
locomotives  and  yard  air  plants,  with 
and  without  air  diyers,  to  determine  the 
amoimt  of  dew  point  depression  in  the 
air  lines.  The  results  of  these  tests 
confirmed  the  assumptions  of  the 
Working  Group  members  in  that  the  vast 
majority  of  locomotives  tested  did  not 
contribute  to  moisture  in  the  train  air 
lines,  but  rather,  the  main  source  of  raw 
water  came  from  yard  charging  devices. 
Further,  the  majority  of  the  yard  devices 
which  were  tested  were  relatively  old 
and  had  not  been  properly  maintained 
or  upgraded  in  years.  During  the  task 
force  tests,  it  was  noted  that  all  imits 
equipped  with  properly  maintained  air 
dryers  produced  minimal  moisture  in 
the  system.  Since  a  large  number  of 
trains  are  charged  by  yard  air  sources 
(up  to  80  percent  by  some  estimations). 


the  group  provided  a  non-consensus 
recommendation  that  yard  air  charging 
devices  be  given  the  greatest  priority. 

Based  on  the  work  performed  by  the 
task  force  and  on  FRA  field  experience. 
FRA  agrees  with  the  above  conclusion 
and  believes  that  requiring  locomotives 
to  be  equipped  vrith  air  dtyers  would 
provide  minimal  safety  benefits  and 
would  impose  an  enormous  and 
unwarranted  cost  burden  on  the 
railroads.  Further,  FRA  believes  that 
simply  requiring  that  yard  air  sources  be 
equipped  with  air  dtyers  may  not  alone 
necessarily  effectuate  the  desired  results 
unless  the  air  dryers  are  appropriately 
placed  to  suffidentiy  condition  the  air 
source.  Many  yard  air  sources  are 
configured  such  that  a  single  air 
compressor  services  several  branch  lines 
used  to  charge  train  air  brake  systems, 
and  as  such,  multiple  air  dryers  may  be 
required  to  eliminate  the  introduction  of 
wet  air  into  the  brake  system.  FRA 
believes  that,  as  with  locomotives, 
requiring  yard  air  sources  to  be 
equipped  with  air  dryers  will  likely 
impose  a  significant  and  unnecessary 
cost  burden  on  the  railroads.  Thus.  FRA 
proposes  in  paragraphs  (a)(l)-(5)  to 
require  a  monitoring  program  designed 
to  ensure  that  yard  air  sources  operate 
as  intended.  FRA  believes  that 
implementation  of  this  monitoring 
piDgram  as  proposed  represents  a 
method  by  which  the  industry  can  truly 
maximize  the  benefits  to  be  realized 
through  £iir  dryer  technology,  which  all 
parties  acknowledge  has  been  proven  to 
reduce  the  level  of  moisture  introduced 
into  the  trainline,  at  a  cost  that  is 
commensurate  with  the  subsequent 
benefits.  This  proposed  program 
requires  a  railroad  to  take  remedial 
action  with  respect  to  any  yard  air 
sources  that  are  found  not  to  be 
operating  as  intended,  and  further 
proposes  to  establish  a  retention 
requirement  with  respect  to  records  of 
these  deficient  units  to  facilitate  the 
tracking  and  resolution  of  continuing 
problem  areas. 

FRA  proposes  additional  measures  to 
minimize  the  possibility  of  moisture 
being  introduced  into  the  trainline. 
Paragraph  (b)  of  this  section  reiterates 
the  current  requirement  contained  at 
§  232.11(d)  which  requires  that 
condensation  be  blown  from  the  pipe  or 
hose  from  which  compressed  air  is 
taken  prior  to  connecting  the  yard  air 
line  or  motive  power  to  the  train.  As  an 
additional  precaution,  paragraph  (d)  of 
this  section  proposes  to  require  yard  afr 
reservoirs  be  equipped  with  an  operable 
automatic  drain  system,  or  be  manually 
drained  at  least  once  each  day  that  the 
devices  are  used  or  more  often  when 
moisture  is  detected  in  the  system. 
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In  paragraph  (c)  of  this  section,  FRA 
proposes  to  ban  the  use  of  anti-freeze 
chemicals  in  train  air  brake  systems, 
reiterating  the  position  stated  in  the 
1994  NPRM,  in  order  to  prevent  the 
untimely  damage  and  wear  to  the  brake 
system  components.  See  59  FR  47728. 
FTRA  did  not  receive  any  adverse 
comments  on  this  issue  in  response  to 
the  previous  NPRM,  and  both  rail  labor 
and  management  representatives  had 
agreed  on  this  provision  as  a  consensus 
item  prior  to  the  discontinuance  of 
Working  Group  deliberations  in 
December  1996.  FRA  intends  to  closely 
monitor  compliance  with  this  provision, 
as  recent  field  experience  indicates  that 
alcohol  is  still  being  used  to  combat 
moisture  build-up  in  brake  pipes, 
especially  in  extremely  cold  weather 
operations.  As  the  majority  of  railroads 
providing  comments  on  this  issue  have 
stated  that  they  are  able  to  operate  trains 
in  cold  weather  without  resorting  to  the 
use  of  chemicals  as  an  anti-freeze, 
railroads  are  not  expected  to  incur  any 
operational  or  economic  hardships  as  a 
result  of  this  requirement. 

FRA  recently  published  a  final  rule 
mandating  the  incorporation  of  two-way 
EOTs  on  a  variety  of  freight  trains, 
specifically  those  operating  at  speeds  of 
30  mph  or  greater  or  in  heavy  grade 
territories.  See  62  FR  278.  Two-way 
EOTs  provide  locomotive  engineers 
with  the  capability  of  initiating  an 
emergency  brake  application  that 
commences  at  the  rear  of  the  train  in  the 
event  of  a  blockage  or  separation  in  the 
train's  brake  pipe  that  would  prevent 
the  pneumatic  transmission  of  the 
emergency  brake  application  throughout 
the  entire  train.  These  devices  consist  of 
a  front  imit,  located  in  the  cab  of  the 
controlling  locomotive,  and  a  rear  unit, 
located  in  the  rear  of  the  train  and 
attached  to  the  brake  pipe.  Radio 
communication  between  the  front  and 
rear  end  units  is  continually  monitored 
and  confirmed  at  regular  intervals,  and 
the  rear  imit  is  only  activated  when 
continuity  of  these  radio  transmissions 
is  not  maintained  over  a  specified  time 
interval.  This  discussion  of  two-way 
EOTs  is  particularly  appropriate  within 
the  context  of  the  air  source 
requirements.  In  the  unlikely  event  that 
the  proposed  requirements  regarding 
dry  air  fail  to  sufficiently  eliminate 
moisture  fi'om  the  trainline,  and  a 
restriction  or  obstruction  in  the  form  of 
ice  forms  as  the  result  of  fi-eezing  of  this 
moisture  during  cold  weather 
operations,  the  two-way  EOT  device   - 
becomes  a  first  order  safety  device  and 
will  initiate  an  emergency  appUcation  of 
the  brakes  from  the  rear  of  train.  As 
such,  the  vast  majority  of  concerns 


associated  with  moisture  in  the  trainline 
freezing  in  cold  weather  operations  have 
been  alleviated  through  the 
incorporation  of  this  technology  in  most 
freight  operations. 

Paragraph  (e)  proposes  to  require  that 
railroads  develop  and  implement 
detailed  written  operating  procedures 
tailored  to  the  equipment  and  territory 
of  that  railroad  to  cover  safe  train 
operations  during  cold  weather 
situations.  In  1990,  the  NTSB  in 
response  to  an  accident  which  occurred 
in  Helena,  Montana,  recommended  that 
FRA  amend  the  power  brake  regulations 
to  require  additional  testing  of  air  brake 
systems  when  operating  in  extreme  cold 
weather,  especieilly  when  operated  in 
moimtain  grade  territory.  See  NTSB 
Recommendation  R-89-081  (February 
12, 1990).  In  response  to  this 
recommendation  and  to  various 
petitions  for  rulemaking  requesting 
similar  action,  FRA  in  the  1994  NPRM 
proposed  various  requirements 
regarding  cold  weather  operations, 
which  included:  Use  of  two-way  EOTs; 
prohibition  on  the  use  of  alcohol  in 
trainlines;  air  dryers  on  locomotives; 
and  requirements  for  railroads  to 
develop  operating  procedures  in  cold 
weather  and  mountain  grade  territories. 
As  noted  previously,  a  final  rule 
regarding  the  use  of  two-way  EOTs  has 
been  issued  and  is  in  effect.  The  current 
proposal  reiterates  the  prohibition  on 
the  use  of  anti-freeze  chemicals  and 
proposes  other  requirements  to  ensure 
that  dry  air  is  being  added  to  brake 
systems.  This  paragraph  reiterates  the 
previously  proposed  requirement  that 
railroads  develop  and  implement 
operating  requirements  for  cold  weather 
operations. 

FRA  recognizes  that  in  the  past  there 
has  been  little  support  for  mandating 
additional  brake  system  testing  in  cold 
weather  territory.  FRA  agrees  that  the 
development  and  use  of  welded  pipe 
fittings,  wide-lip  hose  couplings,  and 
ferrule  clamps  have  greatly  reduced  the 
effects  of  cold  weather  on  the  air  brake 
system.  However,  FRA  beUeves  that 
cold  weather  situations  do  involve 
added  safety  risks  and  need  to  be  further 
addressed.  FRA  believes  that  requiring 
the  development  of  written  operating 
procedures  will  require  railroads  to  go 
through  the  thought  process  necessary 
to  analyze  their  operations  during  cold 
weather  conditions  in  order  to 
determine  the  inherent  safety  hazards 
involved  and  develop  procedures  to 
minimize  those  hazards.  Due  to  the 
unique  natiire  of  each  railroad  and  the 
difficulty  in  developing  specific 
requirements  that  are  applicable  to  all 
operations,  FRA  does  not  intend  to 
mandate  specific  operating 


requirements  at  this  time.  However, 
FR\  might  consider  mandating  specific 
operating  requirements  that  should  be 
included  in  any  railroad's  cold  weather 
operating  practices  at  the  final  rule  stage 
based  on  the  comments  received  and  on 
FRA's  continuing  review  of  cold 
weather  operations  by  various  railroads. 

FRA  recognizes  that  some  railroads 
have  already  developed  certain  cold 
weather  operating  procedures  which 
might  be  useful  as  models  on  other 
similarly  situated  railroads.  For 
example,  BNSF  has  unilaterally 
instituted  a  cold  weather  operating  plan 
for  certain  trains  at  specific  locations  in 
Montana.  This  plan  requires  trains  with 
greater  than  100  tons  per  operative 
brake  to  be  inspected  and/or  operated  in 
a  certain  manner  when  temperatiues  fall 
below  zero  degrees.  Fart  of  the  plan 
requires  that  after  the  performance  of  a 
1,000-mile  or  initial  terminal  brake  test 
on  such  trains,  the  brakes  be  reset  and 
held  for  30  minutes  after  which  time  the 
train  is  to  be  reinspected  to  ensiue  that 
100%  of  the  brakes  remained  applied. 
Brakes  found  not  to  have  remained 
applied  must  be  set-out  of  the  train  or 
repaired.  FRA  believes  procedures  such 
as  these  could  greatly  enhance  the  safety 
of  the  trains  operated  in  cold  weather 
conditions.  FRA  recognizes  that  there 
may  be  other  types  of  operating  or 
inspection  criteria  that  could  be 
implemented  in  extreme  cold  weather 
conditions  instead  of  or  in  addition  to 
that  noted  above;  such  as  limits  on  the 
length  or  toimage  of  such  trains;  limits 
on  the  use  of  yard  air  sources;  or  other 
enhanced  inspection  criteria. 

In  an  effort  to  further  develop  and 
evaluate  this  proposal,  FRA  seeks 
comments  from  all  interested  parties 
regarding  the  following  specific  issues: 

(1)  How  many  yard  sources  are  there 
that  are  used  to  charge  train  air  brake 
systems? 

(2)  What  time  period  will  be  required 
to  effectively  institute  the  monitoring 
program  as  prescribed? 

(3)  How  many  of  these  yard  air 
sources  are  equipped  with  automatic 
drain  valves? 

(4)  If  the  yard  air  source  is  not 
equipped  with  an  automatic  drain  valve, 
how  long  does  it  take  to  drain 
manually? 

(5)  What  operating  procedures  do 
railroads  currently  have  in  place  to 
address  the  added  safety  risks  that  are 
inherent  to  cold  weather  operations? 

(6)  What  has  been  the  impact  on  the 
railroad  operations  that  have  adopted 
cold  weather  procedures  similar  to 
those  noted  above? 

(7)  Are  there  certain  cold  weather 
operating  practices  and  procedures  that 
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have  been  adopted  by  most  segments  of 
the  industry? 

(8)  FRA  is  aware  that  at  least  one 
railroad  is  currently  engaged  in  the 
testing  and  tear-down  of  certain  brake 
valves  to  ensure  that  the  valves  operate 
properly  in  cold  weather.  What  has  been 
the  results  of  these  tests? 

Section  232.109    Dynamic  Brake 
Requirements 

This  section  contains  the  proposed 
operating  requirements  for  trains 
eqmpped  with  dynamic  brakes.  Most,  if 
not  all,  of  the  railroads  have  provided 
comments  stating  that  they  do  not 
consider  dynamic  brakes  to  be  a  safety 
device.  However,  these  same 
conunenters  stated  that  they  promote 
and  encourage  the  use  of  dynamic 
brakes  for  purposes  of  fuel  efficiency 
and  to  avoid  wear  to  brake  components. 
Due  to  this  encouragement,  dynamic 
brakes  are  relied  on  to  control  train 
speed  and  to  provide  assistance  in 
controlling  trains  on  heavy  grades. 
Contrary  to  continued  comments  of 
several  labor  representatives.  FRA  does 
not  feel  that  locomotives  should  be 
required  to  be  equipped  with  dynamic 
brakes.  FRA  believes  that  the  decision  to 
equip  a  locomotive  with  dynamic  brakes 
is  mainly  an  economic  one,  best 
determined  by  each  individual  railroad. 
However,  in  order  to  prevent  accidents 
and  injuries  that  may  result  bom  an 
over-reliance  on  the  dynamic  brake, 
which  may  fail  at  any  time,  FRA 
believes  that  if  the  devices  are  available, 
engineers  should  be  informed  on  their 
safe  and  proper  use  and  be  provided 
with  information  regarding  the  amount 
of  dynamic  braking  power  actually 
available  on  their  respective  trains.  FRA 
believes  that  by  providing  an  engineer 
with  as  much  information  as  possible  on 
the  status  of  the  dynamic  brakes  on  a 
train,  a  railroad  better  enables  that 
engineer  to  operate  the  train  in  the 
safest  and  most  efficient  manner. 

Based  on  the  preceding  discussion, 
paragraphs  (a)  and  (c)  of  this  section 
delineate  specific  proposed 
communication  requirements  regarding 
the  status  of  the  dynamic  brakes  on  all 
locomotive  units  in  a  consist  to  ensiue 
that  locomotive  engineers  are  provided 
with  a  clear  indication  of  the  total 
available  braking  effort  at  their  disposal. 
FRA  proposes  to  require  written 
notification  of  the  operational  status  of 
the  dynamic  brakes  on  all  locomotive 
units  in  the  consist  be  provided  to  the 
locomotive  engineer  at  the  initial 
terminal  or  point  of  origin  for  a  train  or 
at  other  locations  where  a  locomotive 
engineer  first  takes  charge  of  a  train. 
Further,  FRA  believes  that  this 
information  should  include  a  clear. 


written  method  of  commimicating  to  a 
locomotive  engineer  that  the  locomotive 
or  locomotives  in  his  or  her  consist  has 
been  discovered  to  have  inoperative 
dynamic  brakes.  Accordingly,  FRA 
proposes  that  a  tag  bearing  the  words 
"inoperative  dynamic  brake"  be 
seciuely  attached  and  displayed  in  a 
conspicuous  location  in  the  cab  of  the 
locomotive  at  the  point  where  the 
defective  condition(s)  are  discovered. 

Locomotive  engineers  have  long 
advocated  the  philosophy,  "If  it  is 
equipped,  then  it  shoidd  work"  with 
respect  to  dynamic  brakes.  There  are 
currentiy  no  requirements  governing  the 
maintenance  and  repair  of  locomotives 
equipped  with  dynamic  brakes. 
Experience  has  shown  that,  since 
railroads  do  not  consider  dynamic 
brakes  to  be  a  critical  safety  item, 
repairs  are  typically  effectuated  when  it 
is  convenient  and  economical  for  the 
railroad  with  little  regard  for  timeliness. 
FRA  believes  that,  as  railroads  have 
become  increasingly  dependent  on  the 
use  of  dynamic  brakes  as  an  integral 
part  of  their  published  safe  train 
handling  procedures,  it  is  a  reasonable 
expectation  on  behalf  of  locomotive 
engineers  to  have  operable  dynamic 
brakes  on  those  locomotive  imits  which 
are  so  equipped.  ConsequenUy,  in 
paragraph  (b)  FRA  proposes  to  require 
that  all  inoperative  or  ineffective 
dynamic  brakes  be  repaired  within  30 
days  of  becoming  inoperative  or  at  the 
locomotive's  next  periodic  inspection, 
whichever  occurs  first.  FRA  beUeves 
that  this  proposed  maintenance 
requirement  strikes  an  appropriate 
balance  between  the  operational 
considerations  important  to  the 
locomotive  engineer  and  the  logistical 
and  repair  considerations  that  will  be 
imposed  on  the  railroads. 

FRA  acknowledges  that  some 
railroads,  primarily  short  lines,  may 
own  locomotives  that  are  equipped  with 
dynamic  brakes  but  due  to  the  physical 
terrain  over  which  the  railroad  operates 
or  the  operating  assignments  of  the 
particiilar  locomotive,  the  railroad 
rarely,  if  ever,  has  the  need  to  employ 
the  dynamic  braking  capabilities  of  the 
individual  locomotive.  In  these 
instances,  the  maintenance 
requirements  discussed  above  become 
unnecessarily  burdensome.  Therefore, 
FRA  believes  relief  is  warranted  in  these 
situations  provided  a  specified  set  of 
parameters  is  developed  and  adhered  to 
that  prevents  direct  and  intentional 
circumvention  of  the  proposed  repair 
requirements.  ConsequenUy,  in 
paragraph  (d)  of  this  section,  FRA 
proposes  to  permit  a  railroad  to  declare 
a  locomotive's  dynamic  brakes 
"deactivated"  if  the  following 


requirements  are  met:  (i)  the  locomotive 
is  clearly  stencilled  on  both  the  interior 
and  exterior  of  the  locomotive  stating 
that  the  dynamic  brake  has  been 
deactivated;  and  (ii)  the  railroad  has 
taken  appropriate  action  to  ensure  that 
the  deactivated  locomotive  is  incapable 
of  utilizing  dynamic  braking  effort  to 
retard  or  control  train  speed.  FRA  does 
not  intend  to  prescribe  the  specific 
maimer  in  wltich  the  locomotive  is  to  be 
deactivated,  so  long  as  the  unit  is  not 
physically  capable  of  employing  its 
dynamic  brakes  to  aid  in  train  HanHling. 
Although,  FRA  does  not  division  a 
significant  number  of  instances  where  a 
locomotive  which  has  been  declared 
"deactivated"  would  need  to  be 
"reactivated,"  FRA  does  recognize  that 
some  railroads  may  need  to  reactivate 
the  dynamic  brakes  in  some 
circumstances,  such  as  changes  in  a 
locomotive's  operating  environment  or 
situations  where  a  locomotive  with 
previously  "deactivated"  dynamic 
brakes  is  purchased  by  another  railroad. 
However,  FRA  intends  to  interpret  the 
provision  for  "deactivating"  a 
locomotive's  dynamic  brakes  rather 
literally  to  minimize  contentions  that 
railroads  are  merely  playing  a  cat  and 
mouse  game  with  the  proposed 
maintenance  interval  to  avoid  repairing 
the  units. 

The  operating  requirements  contained 
in  this  section  attempt  to  address  the 
controversy  over  the  role  of  dynamic 
brakes  in  overall  train  safety.  Most 
railroads  commented  that  dynamic 
brakes  are  a  secondary  system  that  plays 
no  role  in  train  safe^.  However,  many 
railroads  have  become  somewhat 
dependent  on  dynamic  brakes  for 
normal  train  handling  procedures,  and 
this  dependency  gives  rise  to  the 
likelihood  of  overreliance.  llierefore,  in 
paragraph  (e)  FRA  proposes  to  require 
that  raihoads  using  dynamic  brakes 
have  written  operating  requirements 
governing  how  dynamic  brakes  are  to  be 
used  to  safely  handle  trains  based  on  the 
operating  conditions  and  the  territory 
covered  by  that  railroad.  FRA  intends 
for  these  operating  requirements  to 
sufficiently  cover  the  loss  of  dynamic 
brakes  or  other  non-friction  brakes  and 
must  be  fundamentally  based  on  the  use 
of  friction  brakes  to  safely  stop  a  train 
under  all  operating  conditions. 
Furthermore,  in  paragraph  (f)  FRA 
proposes  to  require  each  railroad  to 
ensure  that  its  locomotive  engineers  are 
fiilly  trained  in  the  operating  rules 
prescribed  above  by  including  them  in 
the  certification  process  contained  in 
the  knowledge,  skill,  and  abifity 
requirements  contained  in  49  CFR  part 
240. 
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FRA  believes  that  the  establishment  of 
these  comprehensive  operating  rules 
and  training  plans  is  the  most  effective 
means  by  which  to  minimize  the 
possibility  of  futxire  accidents  caused  by 
excessive  reliance  on  dynamic  brakes  by 
the  train  crew  as  a  method  of  controlling 
the  speed  of  a  train  in  its  descent 
through  a  difficult  grade,  as  was  the  case 
in  the  San  Bernardino  incident.  FRA 
views  as  unfortunate,  and  potentially 
reckless,  the  increasing  number  of  train 
handling  and  power  brake  instructions 
issued  by  freight  railroads  that 
emphasize  the  use  of  dynamic  brakes 
without  including  prominent  warnings 
that  such  systems  may  not  be  reUed 
upon  to  provide  the  margin  of  safety 
necessary  to  stop  short  of  obstructions 
and  control  points  or  to  avoid  overspeed 
conditions.  Such  instructions,  while  not 
misleading  to  seasoned  locomotive 
engineers,  threaten  to  overcome  the 
good  judgement  of  safety  critics  and 
regulators  by  leading  to  excessive 
reliance  upon  these  systems.  Given  the 
ever-increasing  weight  and  length  of 
freight  trains,  and  the  severe  grades  that 
they  are  often  required  to  negotiate  en 
route,  the  need  for  locomotive  engineers 
who  are  thoroughly  trained  and 
knowledgeable  in  all  aspects  of  train 
handling  is  paramount  for  continued 
safety  in  the  rail  industry. 

Only  limited  information  regarding 
the  technical  feasibility,  availability, 
and  cost  of  incorporating  dynamic  brake 
indicators  and/or  displays  in  the 
locomotive  cab  has  been  provided  to  the 
FRA  in  response  to  questions  posed  in 
the  ANPRM  and  the  1994  NPRM.  See  57 
FR  62555  and  59  PR  47687.  FRA 
recognizes  that  the  technology  for 
dynamic  brake  displays  with  the  ability 
to  provide  information  regarding  the 
total  train  dynamic  brake  retarding 
force,  at  certain  speed  increments,  in  the 
cab  of  the  locomotive  has  not  been 
developed  for  industry-wide 
implementation  on  a  cost-en^ective  basis 
at  this  time.  At  the  same  time,  FRA 
maintains  that  such  an  indicator  would 
provide  great  benefits  to  engineers  in 
alerting  them  to  diminished  or  excessive 
dynamic  braking  capabilities,  thus 
permitting  the  engineer  to  control  the 
braking  of  their  train  in  the  safest 
possible  manner.  Previous  discussions 
regarding  the  capabilities  and 
limitations  of  dynamic  brakes  provided 
in  the  ANPRM,  the  1994  NPRM,  and  the 
preamble  to  this  NPRM  have  clearly 
shown  that  in  order  to  completely  test 
the  functioning  of  dynamic  brakes  the 
train  must  be  moving.  However,  these 
discussions  have  also  clearly  concluded 
that  while  running  tests  of  dynamic 
brakes  provide  information  to  the 


locomotive  engineer  regarding  the 
availability  of  dynamic  brakes,  such 
tests  are  limited  to  the  specific  moment 
they  are  performed.  Thus,  running  tests 
do  not  provide  continuous  information 
on  the  current  status  of  the  dynamic 
brakes  to  the  locomotive  engineer. 
Because  dynamic  brakes  could  fail  at 
any  time,  FRA  feels  there  is  merit  in  the 
development  of  technology  whereby 
engineers  are  able  to  continuously 
monitor  the  operation  of  their  available 
dynamic  brakes.  FRA  once  again  seeks 
comments  from  all  interested  parties 
regarding  the  following  specific  issues: 

1.  What  is  the  status  on  the  future 
availability  of  dynamic  brake  indicators 
capable  of  providing  the  information 
discussed  above? 

2.  What  are  the  current  cost  estimates 
associated  with  the  acquisition  and 
installation  of  such  indicators? 

3.  What  quantitative  and/or 
qualitative  operational  or  safety  benefits 
can  be  derived  fi^m  the  use  of  these 
djmamic  brake  indicators? 

4.  What  alternative  methods  are 
available  for  providing  the  same 
information  that  a  dynamic  brake 
indicator  would  provide  to  a  locomotive 
engineer? 

FRA  also  specifically  solicits  input 
regarding  the  placement  of  a  locomotive 
in  a  consist  that  has  been  declared 
"permanently  disabled"  in  accordance 
with  section  232.111(d)  of  this  proposal. 
Some  existing  railroad  operating  rules 
dictate  that  a  locomotive  which  has 
been  determined  to  have  inoperative 
dynamic  brakes  may  be  dispatched  in  a 
train,  but  prohibit  its  placement  in  the 
lead  position  of  the  consist.  Are  there 
technical  reasons  to  prohibit  a 
locomotive  with  inoperative  dynamic 
brakes  from  functioning  as  the  lead 
locomotive,  provided  the  disabled 
locomotive  still  has  the  capability  to 
fully  control  the  dynamic  braking 
functions  of  all  other  locomotives  in  the 
consist  that  are  so  equipped? 

Section  232.111    Train  Information 
Handling 

This  section  contains  the  proposed 
requirements  regarding  the  handUng  of 
train  information.  The  purpose  of  these 
train-information  handling  requirements 
is  to  ensure  that  train  crews  are  given 
accurate  information  on  the  condition  of 
the  train  brake  system  and  other  factors 
that  affect  the  performance  of  the  train 
brake  system  when  they  asstmie 
responsibility  for  the  train.  This  section 
contains  a  list  of  the  specific 
information  FRA  proposes  to  require 
railroads  to  furnish  train  crew  members 
about  the  train  and  the  train's  brake 
system  at  the  time  they  take  over  the 
train.  FRA  believes  that  train  crews 


need  this  information  in  order  to  avoid 
potentially  dangerous  train  handling 
situations  and  to  be  able  to  comply  with 
various  Federal  safety  standards.  Most 
railroads  already  provide  their  train 
crews  with  most  of  the  information 
required  in  this  proposal  or  have  a 
process  set-up  which  is  capable  of 
transmitting  such  information,  thus  the 
impact  of  this  proposed  requirement 
should  be  relatively  minor. 

It  should  be  noted  that,  FRA  has  left 
the  method  in  which  railroads  will 
convey  the  required  information  to  the 
train  crews  to  the  discretion  of  the 
railroad  since  FRA  feels  that  each 
individual  railroad  is  in  the  best 
position  to  determine  the  method  in 
which  to  dispense  the  required 
information  based  on  the  individual 
cheiracteristics  of  its  operations. 
However,  the  means  for  conveying  the 
required  information  will  be  part  of  the 
written  operating  requirements,  and 
railroads  will  be  required  to  follow  their 
ovra  requirements. 

Subpart  C— Inspection  and  Testing 
Requirements 

Section  232.201    Scope 

This  section  contains  the  general 
statement  regarding  the  scope  of  this 
subpart,  indicating  that  it  contains  the 
inspection  and  testing  requirements  for 
brake  systems  used  in  freight  and  other 
non-passenger  trains.  This  section  also 
indicates  that  this  subpart  contains  the 
general  training  requirements  for 
railroad  and  contract  personnel  used  to 
perform  the  inspection  and  tests 
required  by  this  part. 

Section  232.203    Training 
Requirements 

This  section  contains  the  proposed 
general  training  requirements  for 
railroad  employees  and  contractora  that 
are  used  to  perform  the  inspections 
required  by  this  part.  (See  "Discussion 
of  Issues  and  General  FRA  Conclusions" 
portion  of  the  preamble  under  the 
heading  "V.  Training  and  Qualifications 
of  Personnel"  for  a  detailed  discussion 
pertaining  to  the  provisions  contained 
in  this  section). 

Paragraph  (a)  proposes  that  each 
railroad  develop  and  implement  a 
training,  qualification,  and  designation  - 
program  for  employees  and  contractors 
that  perform  train  air  brake  system  tests 
and  maintenance.  For  purposes  of  this 
section,  a  "contractor"  is  defined  as  a 
person  under  contract  with  the  railroad 
or  car  owner  or  an  employee  of  a  person 
under  contract  with  the  railroad  or  car 
owner.  FRA  intends  for  the  proposed 
training  and  qualification  requirements 
to  apply  not  only  to  railroad  peraonnel 
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but  also  to  contract  personnel  that  are 
responsible  for  performing  brake  system 
inspections,  maintenance,  or  tests 
required  by  this  part.  FRA  believes  that 
railroads  are  in  the  best  position  to 
determine  the  precise  method  of 
training  that  is  required  for  the 
personnel  they  elect  to  use  to  conduct 
the  required  brake  system  inspections, 
tests  and  maintenance.  Although  FRA 
provides  railroads  with  broad  discretion 
to  develop  training  programs 
specifically  tailored  to  the  type  of 
equipment  it  operates  and  the  persoimel 
it  employs,  FRA  will  expect  railroads  to 
fully  comply  with  the  training  and 
qualification  plans  they  develop.  A 
critical  component  of  this  training  will 
be  making  employees  aware  of  specific 
Federal  requirements  that  govern  their 
work.  Currently,  many  railroad  training 
programs  fail  to  distingtiish  Federal 
requirements  from  company  policy. 
Paragraph  (b)  proposes  a  series  of 
general  requirements  or  elements  which 
must  be  part  of  any  training  and 
qualification  plan  developed  and 
implemented  by  a  railroad.  FRA 
believes  that  the  elements  contained  in 
this  section  are  specific  enough  to 
ensure  high  quality  training  while  being 
sufficiently  broad  to  permit  a  railroad  to 
develop  a  training  plan  that  is  best 
suited  to  its  particular  operation.  This 
paragraph  requires  railroads  to  identify 
the  specific  tasks  related  to  the 
inspection,  testing  and  maintenance  of 
the  brake  systems  operated  by  that 

'  railroad,  develop  written  procedures  for 
performing  those  tasks,  identify  the 
skills  and  knowledge  necessary  to 
perform  those  tasks,  and  specifically 
identify  and  educate  its  employees  on 
the  Federal  requirements  contained  in 
this  part  related  to  the  performance  of 
those  tasks.  FRA  believes  that  these 
requirements  will  ensure  that,  at  a 
minimiun,  the  railroad  surveys  its  entire 
operation  and  has  identified  the  various 
activities  its  employees  perform.  FRA 
intends  for  these  written  procedures  and 
the  identified  skills  and  loiowledge  to 
be  used  as  the  foimdation  for  any 
training  program  developed  by  the 
railroad. 

This  paragraph  also  makes  clear  that 
railroads  are  permitted  to  train 
employees  only  on  those  tasks  that  they 
will  be  responsible  for  performing.  FRA 
tends  to  agree  with  several  railroad 
commentera  that  there  is  no  reason  for 
individuals  who  solely  perform  pre- 
departure  air  brake  tests  and  inspections 
to  be  as  highly  trained  as  a  carman  or 
other  mechanical  personnel  since  these 
individuals  perform  many  other  duties 
which  involve  the  maintenance  and 
repair  of  equipment  in  addition  to  brake 
inspections.  This  paragraph  also  permits 


railroads  to  incorporate  an  already 
existing  training  program,  such  as  an 
apprenticeship  program.  Thus,  railroads 
would  most  likely  not  need  to  provide 
much  additional  training,  except 
training  specifically  addressing  the 
requirements  contained  in  this  part  and 
possibly  refresher  training,  to  its  carmen 
forces  that  have  completed  an 
apprentice  program  for  their  craft. 

This  paragraph  also  contains 
requirements  that  any  program 
developed  must  include  "hands-on" 
training  as  well  as  classroom 
instruction.  FRA  believes  that  classroom 
training  by  itself  is  not  sufficient  to 
ensure  that  an  individual  has  retained 
or  grasped  the  concepts  and  duties 
explained  in  a  classroom  setting.  In 
order  to  adequately  ensure  that  an 
individual  actually  understands  the 
training  provided  in  the  classroom, 
some  sort  of  "hands-on"  capability  must 
be  demonstrated.  FRA  believes  that  the 
"hands-on"  portion  of  the  training 
program  would  be  an  ideal  place  for 
railroads  to  fully  involve  its  labor  forces 
in  the  training  process.  Appropriate 
trained  and  skilled  employees  would  be 
perfectly  smted  to  provide  much  of  the 
"hands-on"  training  envisioned  by  FRA. 
Consequently,  FRA  strongly  suggests 
that  railroads  work  in  partnership  with 
their  employees  to  develop  a  training 
program  which  utilizes  the  knowledge, 
skiUs,  and  experience  of  the  employees 
to  the  greatest  extent  possible. 

FRA  does  not  intend  to  issue  specific 
experience,  classroom  training,  or 
"hands-on"  training  guidelines.  FRA 
agrees  that  many  of  the  guidelines 
contained  in-the  preamble  to  the  1994 
NPRM  were  overly  restrictive  and  may 
have  impeded  the  implementation  of 
certain  training  protocols  capable  of 
achieving  similar  results  with  less 
emphasis  on  solely  the  time  spent  in  the 
training  process.  Furthermore,  the 
guidelines  contained  in  the  1994  NPRM 
failed  to  adequately  consider  the 
potentially  narrow  scope  of  training  that 
might  be  required  for  some  employees, 
particularly  some  train  crew  personnel, 
that  perform  very  limited  inspection 
functions  on  very  limited  types  of 
equipment.  Although  the  training  and 
qualification  requirements  currently 
proposed  continue  to  require  that  any 
training  provided  include  classroom 
and  "hands-on"  training  as  well  as 
verbal  or  written  examinations  and 
"hands-on"  capability,  they  do  not 
mandate  a  specific  nimiber  of  hours  that 
this  training  must  encompass  as  that 
will  vary  depending  on  the  employee  or 
employees  involved,  which  is  probably 
best  determined  by  the  railroad. 

Tliis  paragraph  specifically  proposes 
that  employees  pass  either  a  written  or 


oral  examination  covering  the 
equipment,  tasks,  and  Federal 
rt^vdatory  requirements  for  which  they 
are  responsible  as  well  as  requiring  that 
each  individual  deemed  qualified 
demonstrate  "hands-on"  capability. 
This  paragraph  makes  clear  that  a 
person's  "hands-on"  capability  is  to  be 
demonstrated  by  having  the  person 
successfully  perform  all  of  the  tasks 
required  to  be  performed  as  part  of  the 
duties  for  which  they  are  being  qualified 
in  the  presence  of  a  supervisor  or  a 
designated  instructor.  FRA  believes  that 
in  order  for  a  person  to  be  adequately 
trained  to  perform  a  task  that  individual 
must  not  only  possess  the  knowledge  of 
what  is  required  to  be  performed  but 
also  must  possess  the  capability  of 
applying  that  knowledge  to  the  actual 
performance  of  the  task.  Consequently. 
FRA  proposes  that  the  physical 
capabihty  to  perform  the  task  be 
demonstrated  by  the  individual  in  the 
presence  of  the  person's  supervisor  or 
instructor. 

This  paragraph  also  contains 
proposed  provisions  for  conducting 
periodic  refresher  training  and 
supervisor  oversight  of  an  employees 
performance  once  training  is  provided. 
FRA  believes  both  these  requirements 
are  essential  to  ensure  that  an 
individual  continues  to  possess  the 
knowledge  and  skills  necessary  to 
continue  to  perform  the  tasks  for  which 
the  individual  is  assigned 
responsibility.  Furthermore,  employees 
must  be  periodically  retrained  in  order 
to  keep  up  with  technological  advances 
relating  to  braking  systems  that  are 
constantly  being  made  by  the  industry. 
Paragraph  (c)  proposes  to  require  that 
each  railroad  which  operates  trains 
reqiiired  to  be  equipped  with  two-way 
EQTs  develop  and  implement  a  training 
program  which  specifically  addresses 
the  testing,  operation,  and  maintenance 
of  the  devices.  The  final  rule  requiring 
the  use  of  two-way  EOTs  became 
effective  on  Jxily  1, 1997.  Since  that 
time,  FRA  has  discovered  numerous 
operating  and  mechanical  employees 
which  do  not  fully  understand  when  the 
devices  are  reqiiired  or  how  the 
inspection  and  testing  of  the  devices  is 
to  be  accomplished.  Furthermore,  FRA 
believes  that  it  is  vital  for  those 
employees  responsible  for  the  use  of  the 
devices  (i.e.  engineers  and  conductore) 
to  be  intimately  familiar  with  the  use 
and  operation  of  the  devices  to  ensure 
that  the  full  safety  potential  of  the 
devices  is  utilized  and  available. 
Consequently,  FRA  believes  that 
adequate  training  must  be  provided  to 
those  employees  responsible  for  the 
inspection,  testing,  operation  and  use  of 
t%vo- way  EOTs. 
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Paragraph  (d)  contains  the  proposed 
requirements  related  to  maintaining 
adequate  records  for  establishing  that 
individuals  are  capable  of  performing 
the  tasks  for  which  they  are  assigned 
responsibility.  FRA  believes  that  the 
proposed  record  keeping  and 
notification  requirements  contained  in 
this  paragraph  are  the  cornerstone  of  the 
training  and  qualification  provisions.  As 
FRA  is  not  proposing  specific  training 
ciuriculiuns  or  specific  experience 
thresholds,  FRA  believes  that  these 
record  keeping  provisions  are  vital  to 
ensuring  that  proper  training  is  being 
provided  to  railroad  personnel.  FRA 
beheves  these  requirements  provide  the 
means  by  which  FRA  will  judge  the 
effectiveness  and  appropriateness  of  a 
railroad's  training  and  qualification 
program.  These  provisions  also  provide 
FRA  with  the  ability  to  independently 
assess  whether  the  training  provided  to 
a  specific  individual  adequately 
addresses  the  tasks  for  which  the 
individual  is  deemed  capable  of 
performing  and  will  most  likely  prevent 
potential  abuses  by  railroads  to  use 
insufficiently  trained  individuals  to 
perform  the  necessary  inspections,  tests, 
and  maintenance  required  by  this 
proposal.  This  paragraph  mtikes  clear 
that  FRA  intends  to  require  that 
railroads  maintain  specific  personnel 
qualification  records  for  all  persoimel 
(including  contract  personnel) 
responsible  for  the  inspection,  testing, 
and  maintenance  of  train  brake  systems. 
This  paragraph  also  makes  clear  that  the 
records  maintained  by  a  railroad  contain 
detailed  information  regarding  the 
training  provided  as  well  as  deteiiled 
information  on  the  types  of  equipment 
the  individual  is  qualified  to  inspect, 
test,  or  maintain  and  the  duties  the 
individual  is  qualified  to  perform. 
Furthermore,  this  paragraph  requires 
that  records  maintained  by  the  railroad 
contain  a  description  of  the  employee's 
"hands-on"  performance  of  the  tasks  for 
which  the  employee  is  assigned  and  the 
basis  for  finding  that  the  tasks  were 
successfully  completed.  Most  Class  I 
and  larger  Class  II  railroads  already  keep 
records  of  this  type  in  some  fashion; 
however,  they  are  not  always  easily 
obtained  by  FRA.  As  an  additional 
means  of  ensuring  that  only  properly 
qualified  individuals  are  performing 
only  those  tasks  for  which  they  are 
qutdified,  FRA  also  proposes  to  require 
that  railroads  promptly  notify  personnel 
of  changes  in  their  qualification  status 
and  specifically  identify  the  date  that 
the  employee's  qualification  ends  unless 
refresher  training  is  provided. 

Paragraph  (e)  proposes  to  require  that 
each  railroad  adopt  and  comply  with  an 


internal  audit  process  of  their  training, 
qualification,  and  designation  program. 
The  internal  audit  process  should 
ensure  that  all  necessary  training  is 
being  conducted  and  dociunented.  The 
audit  process  should  be  designed  to 
evaluate  the  effectiveness  of  the  training 
program.  FRA  believes  that  the  audit 
process  should  not  only  review  the 
completeness  and  acauacy  of  the 
certification  but  should  also  review  the 
content  and  presentation  of  materials, 
the  testing  and  grading  of  the 
employees,  and  the  effectiveness  of  the 
classroom  and  "hands-on"  portions  of 
the  training  program.  FRA  further 
believes  that  any  auditing  of  a  training 
program  must  involve  all  segments  of 
the  workforce  involved  in  the  training. 
Thus,  FRA  believes  it  is  vital  that  labor 
be  intrinsically  involved  in  the  auditing 
process,  from  beginning  to  end. 
Evaluation  of  training  techniques  might 
best  be  approached  thrbugh  a  "team" 
method,  where  several  observers, 
including  labor  representatives, 
periodically  evaluate  course  or  "hands- 
on"  training  content  and  presentation. 
FRA  believes  that  the  consistency, 
efi'ectiveness,  and  quaUty  of  the 
classroom,  "hands-on",  and  refresher 
training  should  be  an  essential  part  of 
any  internal  audit  process  developed  by 
a  railroad. 

FRA  recognizes  that  some  railroads 
will  be  forced  to  place  a  greater 
emphasis  on  training  and  qualifications 
than  they  have  in  the  past,  and  this 
requirement  will  result  in  additional 
costs  for  those  railroads.  However,  the 
proposed  rule  allows  the  railroads  the 
flexibihty  that  they  need  to  provide  only 
that  training  which  an  employee  needs 
for  a  specific  job.  The  proposed  rule 
does  not  require  an  employee  who  only 
performs  brake  inspections  while  en 
route  (i.e..  Class  n  brake  tests)  to  receive 
the  intensive  training  needed  for  an 
employee  who  performs  Class  I  brake 
tests  or  one  who  is  charged  with  the 
maintenance  or  repair  of  the  equipment. 
The  training  can  be  tailored  to  the 
specific  needs  of  the  railroad.  Across  the 
industry  as  a  whole,  this  proposal  will 
not  require  extensive  changes  in  the 
way  most  railroads  currently  operate, 
but  it  will  require  some  railroads  to 
invest  more  time  in  the  training  of  their 
personnel  and  should  prevent  railroads 
from  using  minimally  trained  and 
unqualified  people  to  perform  crucial 
safety  tasks.  In  order  to  further  assess 
the  impact  these  proposed  requirements 
will  have,  particularly  on  smaller 
railroads,  FRA  requests  comments  &t>m 
interested  parties  on  the  following: 

1.  What  is  the  potential  impact  of  the 
proposed  training  and  qualification 
requirements  on  short  line  railroads 


(i.e..  Class  II  and  Class  ni  railroads)? 
How  will  these  types  of  railroads  meet 
the  proposed  requirements? 

2.  What  is  the  potential  impact  of  the 
proposed  record  keeping  requirements 
to  smaller  railroads  (i.e..  Class  III 
railroads)?  Do  these  railroads  currently 
maintain  some  sort  of  training  records? 

3.  As  FRA  believes  these  records  are 
a  key  element  of  the  proposed  training 
and  qualification  requirements,  are 
there  alternative  methods  available  to 
smaller  railroads  (i.e.,  Class  IH  railroads) 
for  maintaining  and  developing  the 
required  information? 

4.  Currently,  what  percentage  of 
employees  will  require  additional 
training?    ' 

5.  With  the  exception  of  training 
directed  specifically  at  the  provisions  of 
these  revised  regulations,  are  there  a 
sufficient  number  of  "qualified" 
employees  at  present  to  ensiue  that  no 
operational  difficulty  wiD  result?  What 
is  a  reasonable  timeline  for  permitting 
railroads  (particularly  smaller  railroads) 
to  reach  full  compliance  with  regard  to 
these  requirements? 

Section  232.205    Class  I  Brake  Test- 
Initial  Terminal  Inspection 

This  section  describes  the 
draunstances  that  would  mandate  the 
performance  of  a  Class  I  brake  test  and 
outlines  the  tasks  that  must  be 
performed  when  performing  this 
inspection.  Most  of  the  provisions 
contained  in  this  section  are  currently 
contained  in  §  232.12(a)  and  (c)-(h)  but 
FRA  has  modified  the  provisions  to 
some  extent  in  order  to  clarify  existing 
requirements,  to  eliminate  potential 
abuses,  and  to  standardize  certain    - 
provisions.  Basically  a  Class  I  brake  test 
is  intended  to  be  the  functional 
equivalent  to  what  is  ciirrently  referred 
to  as  an  initial  terminal  brake 
inspection. 

Paragraph  (a)  proposes  to  identify 
those  trains  that  are  required  to  receive 
a  Class  I  brake  test  prior  to  further 
movement.  The  provisions  contained  in 
this  paragraph  are  similar  to  those 
currently  contained  in  §  232.12(a),  but 
have  been  somewhat  expanded  upon. 
Paragraph  (a)(1)  requires  that  trains 
receive  a  Qass  I  brake  test  at  the 
location  where  they  are  originally 
assembled.  For  clarity  purposes,  FRA 
will  consider  a  location  to  be  a  place 
where  a  train  is  originally  assembled,  to 
be  the  location  where  a  vast  majority  of 
the  cars  in  a  train  are  added  to  the  train. 
FRA  has  discovered  that  some  railroads 
are  assembling  two  or  more  locomotives 
together  with  only  a  few  cars  at  one 
location  and  performing  an  initial 
terminal  inspection  pursuant  to  §  232.12 
on  the  train  at  that  location.  The  train 
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is  then  moved  a  very  short  distance  (less 
than  20  miles)  where  a  large  number  of 
cars  are  added  to  the  train  with  the 
performance  of  only  an  intermediate 
brake  inspection  being  performed.  FRA 
believes  this  practice  is  clearly  an 
attempt  to  circiunvent  the  inspection 
requirements  ciurently  contained  in  the 
regulations.  FRA  intends  to  make  clear 
that  it  will  consider  that  location  where 
the  majority  of  the  cars  are  added  to  the 
train  to  be  the  point  of  origin  or  initial 
terminal  for  that  train,  as  that  is  the 
location  where  the  train  is  in  fact 
assembled.  FRA  recognizes  that  such  a 
standard  will  have  to  be  looked  at  on  a 
case-by-case  basis,  but  believes  that  the 
above  mentioned  scenario  is  a  clear  case 
where  a  railroad  is  attempting  to  avoid 
the  comprehensive  inspection 
requirements  imposed  on  a  train  at  its 
point  of  origin. 

FRA  has  also  attempted  to  clarify  the 
provision  requiring  the  performance  of 
a  Class  I  brake  test  when  the  train 
consist  is  changed  other  than  adding  or 
removing  a  solid  block  of  cars. 
Currently,  there  appears  to  be  some 
confusion  over  what  constitutes  a  "solid 
block  of  cars."  Therefore,  FRA  has 
included  a  definition  of  the  term  in  this 
proposal  and  references  it  in  paragraph 
(a)(2).  FRA  believes  that  the  definition 
provided  in  this  proposal  is  consistent 
with  longstanding  agency  interpretation 
and  the  clear  intent  of  the  regulations. 
This  definition  makes  clear  mat  the 
phrase  "solid  block  of  cars"  is  intended 
to  describe  a  set  of  cars  that  were  all  a 
part  of  one  train  and  that  have  remained 
coupled  together  imtil  added  to  another 
train.  The  phrase  was  never  intended, 
nor  is  it  intended  in  this  proposal,  to 
mean  groups  of  care  removed  from 
various  different  trains  that  are  then 
assembled  into  a  block  for  addition  into 
another  train.  In  FRA's  view,  the  above 
described  action  constitutes  the 
assembling  of  a  new  train  which  would 
require  the  performance  of  a  Class  I 
brake  test. 

In  paragraph  (a)(3)  incorporates  FRA's 
longstanding  administrative 
interpretation  which  permits  trains  to 
remain  disconnected  from  a  source  of 
compressed  air  ("off  air")  for  a  short 
length  of  time  without  having  to  be 
retested.  Currently,  FRA  only  permits 
trains  to  remain  "off  air"  for  a  period  of 
approximately  2  hours  before  an  initial 
terminal  brake  inspection  must  be 
performed.  In  this  paragraph,  FRA 
proposes  to  extend  the  permissible  time 
"off  air"  to  4  hours.  FRA  agrees  that  our 
longstanding  administrative 
interpretation  was  established  prior  to 
the  development  of  new  equipment  that 
has  greatly  reduced  leakage  problems, 
such  as  welded  brake  piping  and  fittings 


and  ferrule-clamped  air  hoses.  However, 
contrary  to  several  railroads'  assertions 
FRA  does  not  believe  that  cars  shoidd 
be  allowed  to  be  off  air  for  extended 
periods  of  time  without  being  retested. 
FRA  believes  that  the  longer  cars  sit 
without  air  attached  the  greater  the 
chances  are  that  the  integrity  of  the 
brake  system  will  be  compromised.  The 
longer  cars  sit  the  Oiore  susceptible  they 
may  be  to  weather  conditions  or  even 
vandalism,  as  some  commenters 
suggested.  Consequently,  based  on 
today's  equipment,  operating  practices, 
and  overriding  safety  concerns,  FRA 
feels  that  cars  should  not  be 
disconnected  fit>m  a  continuous  supply 
of  pressiuized  air  for  longer  than  four 
hours  without  being  retested.  FRA  also 
believes  that  the  soiux:e  of  compressed 
air  must  be  sufficient  to  maintain  the 
integrity  of  the  brake  system. 
Consequently,  FRA  proposes  to  require 
that  the  soiuce  of  compressed  air  be 
maintained  at  a  minimum  level  of  60 
psi. 

Paragraph  (a)(4)  contains  the 
proposed  requirement  that  a  train 
receive  a  Class  I  brake  test  whenever  it 
has  traveled  3,000  miles  since  receiving 
its  last  Class  I  brake  test.  This  proposed 
revision  is  aimed  at  ensiuing  that  imit 
trains  or  captive  service  trains  receive  a 
quality  brake  inspection  at  least  every 
3,000  miles.  Under  the  current 
regulations  certain  trains  can  operate 
almost  indefinitely  on  only  one  initial 
terminal  brake  inspection  and  then  a 
continuing  series  of  1 ,000-mile  brake 
inspections  since  the  trains  are  rarely 
broken  up  and  are  not  interchanged 
with  other  railroads.  FRA  proposes  this 
requirement  in  order  to  ensxu«  that 
these  trains  are  not  continuously 
operated  with  only  a  series  of  Class  LA 
brake  tests  being  performed.  FRA 
believes  that  the  3,000  mile  limit  strikes 
an  appropriate  balance  as  it  will 
continue  to  permit  railroads  to  operate 
trains  distances  they  ciurently  operate 
without  requiring  the  conduct  of  an 
additional  Class  I  brake  test  but  will 
ensure  that  unit  trains  and  captive 
service  operations  are  provided  a 
comprehensive  brake  inspection  on  a 
periodic  basis. 

Paragraph  (a)(5)  contains  the 
proposed  provision  for  when  trains 
received  in  interchange  must  receive  a 
Class  I  brake  test.  These  are  similar  to 
what  is  ciurently  contained  in 
§  232.12(a)(l)(iii);  however,  the  current 
proposal  contains  two  new  provisions. 
FRA  proposes  to  permit  trains  received 
in  interchange  to  have  a  previously 
tested  soUd  block  of  care  added  to  the 
train  without  requiring  the  performance 
of  a  Class  I  brake  test.  Currently,  the 
addition  of  a  these  types  of  cars  to  a 


train  received  in  interchange  woiUd 
require  the  performance  of  an  initial 
terminal  inspection.  As  long  as  the 
added  block  of  cars  has  been  previously 
tested,  FRA  sees  no  safety  hazard  in 
permitting  the  cars  to  be  added  to  a  train 
at  an  interchange  location.  Fiulhermore, 
FRA  also  proposes  to  permit  trains 
which  are  received  in  interchange,  and 
that  will  travel  no  more  than  20  miles 
from  the  interchange  location,  to  have 
its  consist  changed  other  than  provided 
in  paragraph  (a)(5)  without  being 
required  to  receive  a  Class  I  brake  test; 
provided  that,  any  cars  added  to  the 
consist  at  the  interchange  location 
receive  at  least  a  Class  II  brake  test 
pursuant  to  §  232.209.  Historically,  FRA 
has  not  had  a  problem  with  these 
shorter  distance  trains  and  believes  that 
a  Class  n  brake  test  on  those  cars  added 
to  the  train  is  sufficient  to  ensure  the 
safety  of  these  operations. 

Paragraph  (b)  details  the  required 
tasks  comprising  a  Class  I  brake  test.  A 
proper  Class  I  brake  test  ensiues  that  a 
train  is  in  proper  working  condition  and 
is  capable  of  traveling  to  its  destination 
with  minimal  problems  en  route. 
Specific  tasks  of  the  Class  I  brake  test 
include  most  of  the  tasks  currently 
required  in  initial  terminal  brake  tests 
contained  at  §  232.12  (c)-(h)  with  some 
modification  in  the  interest  of 
standardization  and  clarity. 

FRA  again  proposes  a  standardized 
brake-pipe  reduction  of  20  psi  for 
virtuaUy  all  brake  inspections  and  tests. 
FRA  agrees  with  both  labor  and 
management  commenters  that  a 
standard  brake-pipe  reduction  will 
simpUfy  train  brake  tests  and  will  make 
it  easier  to  train  workers.  The  20-psi 
standardized  reduction  was  suggested 
by  both  labor  and  management 
representatives  and  was  previously 
proposed  in  the  1994  NPRM. 

Tne  brake-pipe  leakage  test  will 
continue  to  be  a  vahd  method  of 
qualifying  brake  systems.  However,  FRA 
proposes  that  the  air  flow  method  of 
testing  the  condition  of  the  brake  pipe 
become  an  acceptable  alternate  to  the 
brake-pipe  leakage  test.  The  air  flow 
method  would  only  be  an  alternative  for 
trains  having  locomotives  equipped 
with  a  26-L  brake  valve  or  equivalent 
and  outfitted  with  an  EOT  device.  The 
maximiun  allowable  flow  would  be  60 
CFM.  FRA  believes  that  the  air  flow 
method  is  a  much  more  comprehensive 
test  than  the  leakage  test.  Although  FRA 
is  not  proposing  to  mandate  the  use  of 
the  air  flow  method,  it  does  recommend 
that  railroads  use  the  method  when 
possible,  not  just  to  qualify  brake 
systems,  but  in  order  to  provide 
additional  information  regarding  the 
brake  system  to  the  train  crew.  "liie  tdr 
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flow  method  has  been  approved  for  use 
by  AAR  member  railroads  after 
extensive  testing,  and  the  method  has 
been  available  in  Canada  as  an  alternate 
means  of  qualifying  train  brakes  since 
1984. 

The  brake-pipe  gradient  of  15  psi  has 
been  retained  for  both  the  leakage  and 
air  flow  method  of  train  brake  testing; 
however,  the  minimum  rear-car 
pressure  has  been  increased  to  75  psi. 
which  will  require  a  locomotive  brake- 
pipe  pressure  of  90  psi.  FRA  feels  that 
the  added  margin  of  braking  power 
justifies  the  increase  in  pressure. 

Based  on  FRA's  experience  over  the 
last  several  years  and  based  on 
numerous  comments  received  by  FRA 
verifying  the  high  reliability  of  the  rear- 
car  pressure  transducers  used  in 
reporting  brake-pipe  pressure  by  an  end- 
of-train  (EOT)  device,  FRA  now  feels 
comfortable  and  justified  in  allowing 
the  use  of  ECT*  devices  in  establishing 
the  rear  car  pressure  for  Class  I  brake 
tests.  FRA  currently  has  requirements  in 
place  for  the  inspection  and  testing  of 
EOT  devices  at  the  time  of  installation, 
which  have  been  incorporated  into 
subpart  E  of  this  proposal.  However,  in 
using  an  EOT  to  verify  rear  car  pressure 
during  a  Class  I  brake  test,  the  reading 
of  the  rear  car  air  pressure  is  only 
permitted  from  the  controlling  or 
hauling  locomotive  of  the  train.  Under 
no  circumstances  will  train  air  brake 
pressiu^  be  read  from  a  remote  highway 
vehicle,  another  locomotive  not 
attached  to  the  train,  or  at  any  other 
location  such  as  a  remote  wait  installed 
in  an  office  or  shop. 

FRA  has  proposed  paragraph  (b)(2)  in 
order  to  clarify  the  duties  of  individuals 
performing  brake  inspection  contained 
in  this  proposal.  The  language  in  this 
paragraph  is  reiterated  in  both  the  Class 
lA  and  Class  n  brake  tests  contained  in 
this  proposal  in  order  to  ensure  the 
proper  performance  of  brake 
inspections.  Over  the  last  few  years 
there  has  been  extensive  debate 
concerning  what  con!;titutes  a  proper 
train  air  brake  test  imder  the  ciurent 
provisions  contained  in  part  232. 
particularly  relating  to  the  positioning 
of  the  person  performing  the  brake 
inspection.  In  early  1997,  FRA  issued  a 
technical  bulletin  to  its  field  inspectors 
in  an  attempt  to  clarify  what  must  be 
done  in  order  to  properly  perform  a 
brake  test.  This  technical  bulletin  stated 
that  inspectors  must  position 
themselves  in  such  a  manner  so  as  to  be 
able  to  observe  all  of  the  movable  parts 
of  the  brake  system  on  each  car.  At  a 
minimum,  this  requires  that  the 
inspector  observe  both  sides  of  the 
equipment  sometime  during  the 
inspection  process.  FRA  further  believes 


that  both  sides  of  the  equipment  must 
be  observed  sometime  after  the 
occurrence  of  activities  that  have  the 
likelihood  of  compromising  the  integrity 
of  the  brake  components  of  the 
equipment,  such  as:  hump  switching; 
multiple  switching;  loading;  or 
imloading.  FRA  also  agrees  with  several 
railroad  commenters  to  the  technical 
bulletin,  that  if  one  side  of  the 
equipment  is  inspected  to  ensure  the 
proper  attachment  and  condition  of 
brake  components  and  the  proper 
condition  of  brake  shoes  on  that  side 
and  the  application  of  the  brakes  is 
observed  from  the  other  side  of  the 
equipment,  then  based  on  the  design  of 
brake  systems  today  it  can  be  safely 
assimied  that  in  virtually  every  case  an 
application  of  the  brakes  is  occiirring  on 
the  other  side  of  the  equipment. 
Consequently,  FRA  would  like  to  make 
clear  that  both  sides  of  the  equipment 
do  not  necessarily  have  to  be  inspected 
while  the  brakes  are  appUed  if  an 
adequate  inspection  of  the  brake 
components  was  conducted  on  both 
sides  of  the  equipment  sometime  during 
the  inspection  process.  However.  FRA 
also  intends  to  make  clear  that  the 
piston  travel  on  each  car  must  be 
inspected  while  the  brakes  are  applied; 
thus,  an  inspector  must  take  appropriate 
steps  to  make  this  observation. 

Similarly,  paragraph  (b)(4)  is  also  an 
attempt  to  clarify  language  contained  in 
the  ciurent  regulation  which  requires 
that  the  brakes  "apply."  This  language 
has  been  misinterpreted  by  some  to 
mean  that  if  the  piston  applies  in 
response  to  a  command  from  a 
controlling  locomotive  or  yard  test 
device,  and  releases  before  the  release 
signal  is  given,  the  brake  system  on  that 
car  is  in  compliance  vfith  the  regulation 
because  the  brake  simply  applied.  The 
intent  of  the  regulation  has  always  been 
that  the  brakes  apply  and  remain 
applied  until  the  release  signal  is 
initiated  from  the  controlling 
locomotive  or  yard  test  device. 
Therefore,  clarifying  language  has  been 
added  in  this  paragraph  to  eliminate  all 
doubt  as  to  what  is  required. 
Consequently,  the  brakes  on  a  car  must 
remain  appUed  imtil  the  appropriate 
release  signal  is  given.  If  it  fails  to  do 
so  the  car  must  either  be  removed  from 
the  train  or  repaired  in  the  train  and 
retested  as  discussed  below. 

FRA  recognizes  that  some  defective 
train  air  brake  conditions  found  when 
performing  a  train  air  brake  test,  which 
may  cause  insufficient  application  of 
the  brakes  on  a  piece  of  equipment,  are 
of  such  an  obvious  nature  they  can  be 
quickly  repaired  in  the  train.  For 
example,  a  brake  connection  pin  might 
be  missing,  a  slack  adjuster  might  be 


disconnected,  or  some  other  minor  part 
of  the  brake  system  might  be  defective. 
FRA  does  not  intend  to  mandate  that    . 
these  types  of  obvious  defective 
conditions  require  the  car  to  be  removed 
from  the  train,  if  repaired.  Rather,  in 
paragraph  (b)(4)  FRA  proposes  to  allow 
a  retest  from  the  controlling  locomotive 
or  head  end  of  the  consist  if  the  car  is 
repaired  in  the  train.  Furthermore,  if  a 
retest  is  conducted,  the  brakes  on  the 
retested  car  shall  remain  applied  for  a 
minimtim  of  five  (5)  minutes.  The  five 
minute  requirement  is  based  on  the 
leakage  parameters  established  for 
locomotives  contained  at  §  229.59(c). 

In  paragraph  (b)(5).  FRA  will  continue 
to  require  that  piston  travel  be  adjusted 
during  the  performance  of  a  Class  I 
brake  test  if  it  is  foimd  outside  the 
nominal  limits  established  for  standard 
8V2  inch  and  10-inch  diameter  brake 
cylinder  or  outside  the  limits 
established  for  other  types  which  wiU 
be  contained  on  a  stencil,  sticker,  or 
badge  plate.  This  provision  is  similar  to 
the  provision  ciurently  contained  at 
§  232.12(f).  The  major  difiierence  is  that 
FRA  has  modified  die  provision  to 
require  that  piston  travel  found  to  be 
less  than  7  inches  or  more  than  9  inches 
must  be  adjusted  nominally  to  7Vi 
inches.  This  change  is  based  on  a 
request  by  AAR  to  change  the 
adjustment  to  7Vz  inches  from  7  inches 
as  its  member  railroads  were  finding  it 
extremely  difficult  to  adjust  the  piston 
travel  to  precisely  7  inches  and  that  in 
some  cases  the  adjustment  would  be 
marginally  less  than  7  inches,  thus 
requiring  a  readjustment.  Thus.  AAR 
sought  the  extra  Vz  inch  in  order  to 
provide  a  small  measure  for  error  when 
the  piston  travel  is  adjusted.  As  FRA 
beUeves  that  AAR's  concerns  are  validly 
placed  and  would  have  no  impact  on 
safety.  FRA  has  accommodated  the 
request. 

m  paragraph  (b)(7),  FRA  makes  clear 
that  brake  connection  bottom  rod 
supports  will  no  longer  be  required  on 
bottom  connection  rods  secured  with 
locking  cotter  keys.  FRA  recognizes  that 
there  is  no  need  for  bottom  rod  safety 
supports  in  these  incidents  and  intends 
to  relieve  railroads  of  this  unnecessary 
expense,  which  will  provide  the 
industry  a  cost  savings  without 
compromising  safety. 

Paragraph  lb)(8)  contains  the 
provisions  relating  to  the  performance 
of  "roll-by"  inspections  of  the  brake 
release.  These  types  of  inspections  have 
been  conducted  for  years  even  though 
there  is  nothing  in  the  current 
regulation  which  specifically  addresses 
the  conduct.  The  ability  to  perform  this 
type  of  inspection  of  the  brake  release 
permits  railroads  to  expedite  the 
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movement  of  trains  and  has  not  proven 
to  be  a  safety  hazard.  Therefore,  FRA 
proposes  this  provision  to  clarify  the 
ability  to  perform  such  an  inspection 
and  to  ensure  that  the  inspection  is 
performed  properly.  This  paragraph 
makes  clear  that  when  performing  a 
"roll-by"  inspection  of  the  brake  release 
the  train's  speed  shall  not  exceed  10 
mph.  that  the  qualified  person 
performing  the  "roll-by"  inspection 
shall  notify  the  engineer  when  and  if  the 
"roll-by"  has  been  successfully 
completed,  and  that  the  operator  of  the 
train  will  note  successful  completion  of 
the  release  portion  of  the  inspection  on 
the  written  or  electronic  notification 
required  by  this  proposal.  FRA  intends 
to  make  clear  that  the  notification  to  the 
engineer  could  be  made  via  a  hand  held 
rad^o.  a  cellular  telephone,  or  through 
communication  with  a  train  dispatcher 
but  that  such  information  must  be 
provided  to  the  engineer  prior  to  the 
train's  departure.  Based  on  the  rationale 
provided  for  permitting  only  one  side  of 
a  train  to  be  inspected  during  the 
application  of  the  brakes,  FRA  intends 
to  make  clear  that  only  one  side  of  the 
train  needs  be  inspected  during  the 
release  portion  of  a  brake  test. 

Paragraph  (c)  retains  the  language 
currently  contained  in  §  232.12(a),  with 
slight  modification  for  clarity,  stating 
that  a  carman  alone  will  be  considered 
a  qualified  person  if  a  railroad's 
collective  bargaining  agreement 
provides  that  carmen  are  to  perform  the 
inspections  and  tests  required  by  this 
section.  The  original  provision  was 
added  to  the  regulations  in  1982  when 
the  distance  between  brake  inspections 
was  increased  frtim  500  miles  to  1.000 
miles.  The  provision  was  included  as 
part  of  an  agreement  between  the 
railroads  and  rail  labor  for  permitting 
the  distance  between  brake  tests  to  be 
increased  and  was  presented  to  FRA  at 
the  time.  The  language  contained  in  that 
agreement  was  included  in  the  1982 
regulatory  revisions  without  change  by 
FRA.  Consequently,  due  to  the 
circiunstances  under  which  this 
provision  was  added  to  the  regulations 
and  because  it  has  existed  for  over  16 
years,  FRA  feels  compelled  to  retain  the 
language  at  this  time.  However,  FRA 
intends  to  make  clear  that  it  will 
interpret  the  language  contained  in  this 
provision  to  mean  that  only  in 
circumstances  where  a  railroad's 
collective  bargaining  agreement 
specifically  requires  that  only  a  carman 
may  perform  the  inspections  and  tests 
required  by  this  section,  will  a  carman 
alone  be  considered  a  qualified  person. 
FRA  believes  that  this  interpretation 
clarifies  the  meaning  of  the  provision 


and  provides  the  most  reasonable, 
enforc^ble,  and  understandable 
interpretation  of  the  requirement  and  is 
consistent  with  the  approach  to 
inspections  envisioned  in  this  proposal. 

As  FRA  lacks  the  authority  to  issue 
binding  interpretations  of  collective 
bargaining  agreements,  FRA  lacks  the 
ability  to  settle  a  dispute  between  a 
railroad  and  its  employees  as  to  which 
group  of  its  employees  is  to  perform 
what  work.  FRA  intends  to  make  clear, 
that  in  order  for  FRA  to  proceed  with  an 
enforcement  action  under  this 
provision,  one  of  the  parties  to  the 
collective  bargaining  agreement  would 
first  have  to  obtain  a  decision  from  a 
duly  authorized  body  interpreting  the 
relevant  agreement,  specifically 
identifying  the  involved  location,  and 
adequately  resolving  all  of  the 
interpretative  issues  necessary  for  FRA 
to  conclude  that  the  work  belongs  to  a 
particular  group  of  employees. 

This  paragraph  makes  clear  that  in 
circumstances  where  a  collective 
bargaining  agreement  requires  that  only 
carmen  are  to  perform  the  inspections 
and  tests  required  by  this  section  that 
the  railroad  shall  ensure  that  those 
carmen  responsible  for  performing  these 
tasks  are  properly  trained  and 
designated  as  qualified  for  the  tasks  they 
are  to  perform.  In  these  circimistances 
FRA  believes  that  the  railroad  must 
ensure  that  the  employees  with  which 
they  have  collectively  bargained  to 
exclusively  perform  the  inspections  and 
tests  required  by  this  section  are 
properly  trained  and  designated  to 
perform  the  task.  Furthermore,  FRA 
believes  that  on  virtually  all  raifroads 
carmen  will  be  sufficiently  trained  and 
experienced  to  be  considered  "qualified 
persons"  and  "qualified  mechanical 
inspectors"  as  defined  in  this  proposal, 
except  that  they  might  need  some 
additional  training  on  the  specific 
requirements  contained  in  this  proposal. 

Paragraph  (d)  contains  a  new 
proposed  requirement  regarding  written 
notification  of  the  successful 
completion  of  a  Qass  I  brake  test  by  a 
qualified  person.  Labor  organizations 
have  commented  for  years  that  when 
crews  board  trains  at  points  of 
interchange,  crew  chuige  points,  and  on 
main  lines  where  the  hours  of  service 
has  halted  a  train  that  they  have  no 
information  as  to  when  or  where  the 
train  last  received  a  brake  inspection  or 
test.  FRA  has  encoimtered  this  same 
difficiilty  when  investigating  train 
accidents  and  other  incidents  requiring 
FRA  attention.  FRA  has  found  that  train 
symbols  change  when  trains  are 
interchanged  and  that  train  crews  do  not 
know  where  their  train  originated,  how 
many  miles  it  has  mileage  traveled,  or 


when  the  last  tests  and  inspections  were 
performed.  Without  this  knowledge  of  a 
train's  history,  railroads  and  train  crews 
cannot  possibly  comply  with  Federal 
regulations  in  many  instances. 
Therefore,  FRA  hfts  included  language 
in  this  paragraph  in  an  attempt  to 
eliminate  some  these  potential  problem 
and  further  enhance  the  safety  of  train 
operations  by  proposing  to  require  that 
the  qualified  person  conducting  the 
Class  I  brake  test  notify  the  locomotive 
engineer  in  writing,  or  place  such 
notification  in  the  cab  of  the  controlling 
locomotive  that  the  Class  I  brake  test 
was  successfully  performed.  FRA 
believes  this  information  could  be 
provided  to  an  engineer  electronically 
via  the  computer  equipment  currenUy 
installed  on  locomotives.  If  the 
information  is  provided  by  this 
medixun,  the  system  must  be  capable  of 
identifying  the  qualified  inspector 
entering  the  information,  include  all  of 
the  information  required  on  the  written 
notification,  and  be  available  to  FRA 
upon  request.  FRA  further  proposes  that 
the  written  or  electronic  notification 
remain  in  the  cab  of  the  controlling 
locomotive  until  the  train  reaches  its 
destination.  FRA  befieves  that  these 
proposed  provisions  will  ensure  that 
train  crews  are  aware  of  the  condition 
of  their  train  throughout  its  trip  and 
thereby  enhance  the  safety  of  train 
operations. 

Paragraph  (f)  is  included  in  order  to 
clarify  existing  requirements  relating  to 
the  adding  of  cars  or  blocks  of  cars 
while  a  train  is  en  route.  This  proposed 
paragraph  informs  railroads  that  cars 
picked-up  en  route  that  have  not  been 
previously  tested  and  kept  connected  to 
a  source  of  compressed  air  are  to  receive 
a  Class  I  brake  test  when  added  to  the 
train.  Alternatively,  a  railroad  may  elect 
to  perform  only  a  Class  II  brake  test  at 
the  time  that  a  car  is  added  to  the  train 
en  route,  but  FRA  intends  to  make  clear 
that  if  this  option  is  elected  then  the 
cars  added  in  this  fashion  must  be  given 
a  Class  I  brake  test  at  the  next  forward 
location  where  facilities  are  available  for 
providing  such  attention. 

Section  232.207    Class  lA  Brake  Tests— 
1.000-mile  Inspection 

This  section  contains  the  proposed 
requirements  related  to  the  performance 
of  a  Class  lA  brake  test.  Many  of  the 
proposed  provisions  contained  in  this 
section  are  currently  contained  at 
§  232.12(b)  regarding  the  performance  of 
1.000  mile  inspections.  FRA  has 
modified  some  of  the  current 
requirements  for  purposes  of  clarity  and 
has  added  a  few  additional 
reqiurements  in  order  to  make  the 
inspection  requirement  more 
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enforceable  and  to  prevent  some  of  the 
current  abuses  which  FRA  field 
inspectors  have  experienced  in  their 
enforcement  activities. 

Paragraph  (a)  provides  that  each  ^ain 
shall  receive  a  Class  I/f  brake  test  at  a 
location  that  is  not  more  than  1,000 
miles  from  the  point  where  any  car  in 
the  train  last  received  a  Class  I  or  Class 
lA  brake  test.  FRA  intends  to  make  clear 
that  the  most  restrictive  car  or  block  of 
cars  in  the  train  will  determine  the 
location  where  this  test  must  be 
performed.  For  example,  if  a  train 
departs  point  A  and  travels  to  point  B- 
where  it  picks-up  a  previously  tested 
block  of  cars  en  route  which  has 
travelled  800  miles  since  its  last  Class 
I  brake  test  and  the  crew  does  not 
perform  a  Class  I  brake  test  when 
entraining  the  cars,  then  the  entire  train 
must  receive  a  Class  LA  brake  test  within 
200  miles  from  point  B  even  though  that 
location  may  only  be  600  miles  from 
point  A. 

Paragraph  (b)  contains  the  proposed 
tasks  which  must  be  performed  when 
conducting  a  Class  LA  brake  test.  These 
tasks  are  virtually  identical  to  some  of 
the  tasks  required  to  be  performed 
during  a  Class  I  brake  test.  A  leakage  or 
air  flow  test  must  be  performed.  Thus, 
when  locomotives  are  equipped  with  a 
2&-L  brake  valve  or  equivalent,  FRA 
will  permit  the  use  of  the  air  flow 
method  as  an  alternative  to  the  brake 
pipe  leakage  test.  This  paragraph  is  also 
intended  to  make  clear  that  in  order  to 
properly  perform  an  inspection  imder 
this  section  both  sides  of  the  equipment 
must  be  observed  sometime  during  the 
inspection  process.  This  paragraph  also 
makes  clear  that  the  brakes  shall  apply 
on  each  car  in  response  to  a  20-psi  brake 
pipe  reduction  and  shall  remain  applied 
until  a  release  is  initiated  and  reiterates 
the  parameters  for  performing  a  retest 
on  those  cars  found  not  to  have 
sufficiently  applied  that  are  proposed 
for  Class  I  brake  tests.  It  should  be  noted 
that  defective  equipment  may  be  moved 
fit>m  or  past  a  location  where  a  Class  LA 
brake  test  is  performed  only  if  all  of  the 
requirements  contained  in  §  232.15  have 
been  satisfied. 

Paragraph  (c)  contains  the  proposed 
provision  which  would  require  railroads 
to  maintain  a  list  of  locations  where 
Class  LA  inspection  will  be  performed 
and  that  FRA  be  notified  at  least  30  days 
in  advance  of  any  change  to  that  list  of 
locations.  The  current  regulations 
merely  require  that  railroads  designate 
locations  where  intermediate  1,000-mile 
brake  inspections  will  be  performed  but 
places  no  limitation  on  changing  the 
locations.  Therefore,  FRA  has  found 
some  railroads  changing  the  locations 
where  these  intermediate  inspections 


are  to  occur  on  a  daily  basis  in  order  to 
prevent  FRA  from  observing  these  • 
inspections  being  performed  or  to  avoid 
full  performance  of  the  required 
inspection  by  mechanical  forces.  . 
Consequently,  in  order  to  ensiu«  that 
these  types  of  inspections  are  being 
properly  performed,  FRA  must  be  able 
to  determine  where  the  railroad  plans  to 
conduct  these  types  of  inspections.  FRA 
recognizes  that  there  may  be 
occurrences  or  emergencies,  such  as 
derailments,  that  make  it  impossible  or 
imsafe  for  a  train  to  reach  a  location  that 
the  railroad  has  designated  as  a  Class  LA 
inspection  site.  Consequently,  FRA 
proposes  to  permit  railroads  to  bypass 
the  30-day  written  notification 
requirement  in  these  instances  provided 
FRA  is  notified  within  24  hours  after  a 
designation  has  been  changed.  This 
paragraph  also  makes  clear  that  failure 
to  perform  a  Class  LA  brake  test  at  a 
designated  location  will  constitute  a 
failure  to  properly  perform  the 
inspection. 

Section  232.209    Class  n  Brake  Tests- 
Intermediate  Inspection 

This  section  contains  the  proposed 
requirements  related  to  the  performance 
of  Class  II  brake  tests.  The  requirements 
proposed  in  this  section  mirror  the 
requirements  ciirrently  contained  in 
§  232.13(d)  but  have  been  slightly 
modified  for  clarity  and  standardization. 
In  paragraph  (a),  FRA  proposes  that,  at 
a  minimum,  a  Class  II  brake  test  be 
performed  on  all  cars  that  are  added  to 
a  train  at  a  location  that  is  not  the  train's 
point  of  origin  and  that  have  not 
received  a  Class  I  brake  test  or  that  have 
been  off  a  source  of  compressed  air  for 
more  than  four  hours.  In  paragraph  (d), 
FRA  makes  clear  that  if  cars  are  added 
in  this  fashion  then  they  must  receive  a 
Class  I  brake  test  at  the  next  forward 
location  where  the  facilities  are    - 
available  for  performing  such  an 
inspection. 

Paragraph  (b)  contains  the  proposed 
tasks  which  must  be  performed  when 
conducting  a  Class  n  brake  test.  A  Class 
II  brake  test  is  intended  to  ensure  that 
the  brakes  on  those  cars  added  apply 
and  release  and  that  the  added  cars  do 
not  compromise  the  integrity  of  the 
train's  brake  system.  Therefore,  a 
leakage  or  air  flow  test  must  be 
performed  when  the  cars  are  added  to 
the  train  to  ensure  the  integrity  of  the 
train's  brake  system.  This  paragraph 
makes  clear  that  in  order  to  properly 
perform  an  inspection  under  this 
section  both  sides  of  the  equipment 
must  be  observed  sometime  during  the 
inspection  process.  This  paragraph  also 
makes  clear  that  the  brakes  shall  apply 
on  each  car  added  to  the  train  and 


remain  applied  until  a  release  is 
initiated  and  reiterates  the  parameters 
for  performing  a  retest  on  those  cars 
foimd  not  to  have  sufficiently  applied 
that  are  proposed  for  Class  I  brake  tests. 
It  should  be  noted  that,  defective 
equipment  may  be  moved  from  or  past 
a  location  where  a  Class  n  brake  test  is 
performed  only  if  all  of  the 
requirements  contained  in  §  232.15  have 
been  satisfied.  Paragraph  (b)  also 
requires  that  the  release  of  the  brakes  on 
those  cars  added  to  the  train  and  on  the 
rear  car  of  the  train  be  verified  and 
allows  railroads  to  conduct  "roll-by" 
inspections  for  this  purpose. 

Paragraph  (c]  permits  an  alternative  to 
the  rear  car  application  and  release 
portion  of  this  test.  This  alternative 
permits  the  locomotive  engineer  to  rely 
on  a  rear  car  gauge  or  end-of-train 
device  to  determine  that  the  train's 
brake  pipe  pressure  is  being  reduced  by 
at  least  5-psi  and  then  restored  by  at 
least  5-psi  in  lieu  of  direct  observation 
of  the  rear  car  application  and  release. 
This  alternative  has  been  permitted  for 
years  under  the  current  regulations 
without  any  degradation  to  safety,  and 
thus,  FRA  intends  to  permit  the  practice 
to  continue. 

Section  232.211    Qass  m  Brake  Tests— 
Trainline  Continuity  Inspection 

This  section  contains  the  proposed 
requirements  related  to  the  performance 
of  Class  III  brake  tests.  The  requirements 
proposed  in  this  section  incorporate  the 
requirements  currently  contained  in 
§  232.13(c)  but  have  been  slightly 
modified  for  clarity  and  standardization. 
The  purpose  of  a  Class  III  brake  test  is 
to  ensure  the  integrity  of  the  trainline 
when  minor  changes  in  the  train  consist 
occur.  Basically,  a  Class  m  brake  test 
ensures  that  the  train  brake  pipe  is 
properly  delivering  air  to  the  rear  of  the 
train.  FRA  intends  to  make  clear  that 
this  inspection  is  designed  to  be 
performed  whenever  the  continuity  of 
the  brake  system  is  broken  or 
interrupted.  For  example,  if  a  railroad 
disconnects  a  locomotive  from  a  train 
consist  to  perform  switching  duties  for 
a  short  period  and  then  reattaches  the 
locomotive  to  the  consist,  without  any 
other  change  being  made  in  the  consist, 
the  railroad  would  be  required  to 
perform  a  Class  III  brake  test  prior  to  the 
train's  departure.  Similarly,  a  Class  ID 
brake  test  would  be  required  if  a 
railroad  disconnects  a  locomotive  from 
the  train  and  adds  a  different 
locomotive  to  the  train,  only  to  discover 
that  the  adfded  locomotive  is  not 
operating  properly,  and  thus,  adds  the 
original  locomotive  back  into  the 
consist.  Because  the  continuity  of  the 
trainline  was  interrupted  when  the 
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locomotive  was  removed  and  then 
placed  back  in  the  train,  even  though 
the  same  cars  and  locomotives  remained 
in  the  consist,  a  Class  III  brake  test  must 
be  performed.  Paragraphs  (b)  and  (c) 
contain  the  tasks  related  to  the 
performance  of  this  brake  test.  The 
proposed  tasks  reqiure  an  application  of 
the  brakes  on  the  rear  car  of  die  train  in 
response  to  a  20-psi  brake  pipe 
reduction  and  a  subsequent  release  of 
the  brakes  on  that  car  when  initiated. 
Similar  to  Class  II  brake  tests,  paragraph 
(c)  permits  an  alternative  to  direct 
observation  of  the  application  and 
release  of  the  rear  car's  brakes  by 
permitting  the  operator  to  rely  on  a  rear 
car  gauge  or  end-of-train  device  to 
determine  that  the  brake  pipe  pressure 
is  being  reduced  and  restored  in 
response  to  the  controlling  locomotive. 

Section  232.213    Extended  Haul  Trains 

This  section  contains  the  proposed 
provisions  which  would  permit  an 
extension  of  the  allowable  distance  a 
train  may  travel  between  train  brake 
system  tests.  Currently,  trains  are  not 
permitted  to  travel  more  than  1,000 
miles  without  receiving  an  intermediate 
brake  inspection.  See  49  CFR  232.12(b). 
FRA  believes  that  if  a  train  is  properly 
and  thoroughly  inspected,  with  as  many 
defective  con(Utions  being  eliminated  as 
possible,  that  the  train  is  capable  of 
traveling  well  over  1,000  miles  between 
brake  inspections.  By  this,  FRA 
contends  that  not  onily  must  the  brake 
system  be  in  quality  condition  but  that 
the  mechanical  components  of  the 
eqmpment  must  be  in  equally  prime 
condition.  As  the  distance  a  train  is 
allowed  to  travel  increases,  the 
mechanical  condition  of  the  equipment 
is  a  key  factor  in  ensiuing  the  proper 
and  safe  operation  of  the  train  brake 
system  throughout  the  entire  trip.  FRA 
also  continues  to  beUeve  that  the  best 
place  to  ensure  the  proper  conduct  of 
these  inspections  and  to  ensure  that  the 
train's  brake  system  and  mechanical 
components  are  in  the  best  condition 
possible  is  at  a  train's  point  of  origin 
(initial  terminal). 

In  paragraph  (a),  FRA  proposes  to 
permit  railroads  to  designate  specific 
trains  which  will  be  permitted  to  move 
up  to  1,500  miles  between  brake  and 
mechanical  inspections  provided  the 
railroad  meets  varioiis  stringent 
inspection  and  monitoring 
requirements,  which  FRA  believes  will 
ensiue  the  safe  and  proper  operation  of 
these  trains.  FRA  intends  to  make  clear 
that  a  railroad  must  meet  all  of  the 
requirements  contained  in  this 
paragraph  in  order  to  designate  a  train 
as  an  extended  haul  train.  Paragraph 
(a)(1)  proposes  that  railroads  must 


designate  specific  trains  it  intends  to 
move  in  accordance  with  this  section. 
This  paragraph  sets  forth  the 
information  that  must  be  provided  to 
FRA  in  writing  when  designating  a  train 
for  such  operation.  The  information 
required  to  be  submitted  is  necessary  to 
facilitate  FRA's  ability  to  independently 
monitor  a  railroad's  operation  of  these 
extended  haiU  trains. 

FRA  believes  that  in  order  for  a  train 
to  be  permitted  to  travel  1,500  miles 
between  inspections,  the  train  m\ist 
receive  inspections  that  ensiue  the 
optimum  condition  of  both  the  brake 
system  and  the  mechanical  components. 
In  paragraphs  (a)(2),  (a)(3),  and  (a)(8). 
FRA  proposes  to  require  that  these 
inspections  be  performed  by  highly 
qualified  and  experienced  inspectors  in 
order  to  ensure  that  quality  inspections 
are  being  performed.  As  FRA  intends 
the  Class  I  brake  tests  that  are  required 
to  be  performed  on  these  trains  to  be  as 
in-depth  and  comprehensive  as 
possible,  FRA  beUeves  that  these 
inspections  must  be  performed  by 
individuals  possessing  the  knowledge  to 
not  only  identify  and  detect  a  defective 
condition  in  all  of  the  brake  equipment 
required  to  be  inspected  but  also 
possess  the  knowledge  to  recognize  the 
interrelational  workings  of  the 
equipment  and  the  ability  to  trouble- 
shoot  and  repair  the  equipment. 
Therefore,  in  paragraphs  (a)(2)  and  (a)(8) 
FRA  proposes  the  term  "qualified 
mechanical  inspector"  to  identify  and 
describe  those  individuals  it  beUeves 
possess  the  necessary  knowledge  and 
experience  to  perform  the  proposed 
Class  I  brake  tests  on  these  trains.  A 
"quahfied  mechanical  inspector"  is  a 
person  with  training  or  instruction  in 
the  troubleshooting,  inspection,  testing, 
maintenance,  or  repair  of  the  specific 
train  brake  systems  the  person  is 
assigned  responsibiUty  and  whose 
primary  responsibilities  include  work 
generally  consistent  with  those 
functions.  (See  §  232.5  of  the  section-by- 
section  for  a  more  detailed  discussion  of 
"quahfied  mechanical  inspector.")  FRA 
further  beUeves  these  same  highly 
qualified  inspectors  must  be  the 
individuals  performing  the  proposed 
inbound  inspection,  contained  in 
paragraph  (a)(6),  on  these  extended  haul 
trains  in  order  to  ensiue  that  all 
defective  conditions  are  identified  at  the 
train's  destination  or  1,500  mile 
location.  Similarly,  in  paragraph  (a)(3), 
FRA  proposes  that  all  of  the  mechanical 
inspections  required  to  be  performed  on 
these  trains  be  conducted  by  inspectors 
designated  pursuant  to  49  CFR  215.11, 
rather  than  train  crew  members,  in  order 
to  ensure  that  all  mechanical 


components  are  in  proper  condition 
prior  to  the  trains  departure. 

As  no  trains  are  currently  permitted  to 
travel  in  excess  of  1,000  miles  between 
inspections,  FRA  is  not  willing  to 
propose  more  than  1.500  miles  between 
sudt  inspections  tmtil  appropriate  data 
is  developed  which  establishes  that 
equipment  moved  under  the  proposed 
criteria  remains  in  proper  condition 
throughout  the  train's  journey.  FRA 
believes  that  the  proposed  provisions 
contained  in  paragraphs  (a)(6)and  (a)(7). 
requiring  the  performance  of  an 
inboimd  inspection  at  destination  or  at 
1,500  miles  and  requiring  carriers  to 
maintain  records  of  all  defective 
conditions  discovered  on  these  trains 
for  a  period  of  one  year  creates  the  basis 
for  developing  such  data.  FRA  believes 
the  information  generated  from  these 
inbound  inspections  will  be  extremely 
useful  in  assessing  the  quahty  of  a 
railroad's  inspection  practices  and  will 
help  FRA  identify  any  systematic  brake 
or  mechanical  problems  that  may  result 
in  these  types  of  operations. 

In  paragraphs  (aK4)  and  (a)(8),  FRA 
proposes  that  these  trains  have  100 
percent  operative  brakes  and  contain  no 
cars  with  mechanical  defects  under  part 
215  at  either  the  train's  point  of  origin 
or  at  the  time  of  departure  from  a  1,500 
point,  if  moving  in  excess  of  1,000  miles 
from  that  location.  Furthermore,  in 
paragraph  (a)(5)  FRA  proposes  that 
these  trains  not  conduct  any  pick-ups  or 
set-outs  en  route,  except  for  the  removal 
of  defective  equipment  FRA  beUeves 
that  these  two  provisions  are  essential  to 
ensuring  the  accuracy  of  the  data  being 
coUected  by  the  railroads  as  well  as 
ensuring  the  proper  and  sale  operation 
of  these  trains.  FRA  also  beUeves  that 
prohibiting  pick-ups  and  set-out  on 
these  trains  wiU  significantly  minimize 
the  disruptions  made  to  the  integrity  of 
the  trains  brake  system  and  rediux 
mechanical  damage  that  may  occur 
during  switching  operations. 
Furthermore,  there  is  currently  no 
reliable  tracking  system  available  to 
FRA  to  ensure  that  cars  added  to  the 
train  en  route  have  been  inspected  in 
accordance  virith  the  provisions 
contained  in  this  section. 

Paragraph  (b)  makes  clear  that  failiue 
to  comply  with  any  of  the  restrictions 
contained  in  this  section  will  be 
considered  an  improper  movement  of  a 
designated  priority  train  for  which 
appropriate  dvil  penalties  may  be 
assessed.  Thus,  FRA  would  Ust  specific 
dvil  penalties  in  the  final  rule 
pertaining  to  the  improper  movement  of 
these  types  of  trains.  In  addition  to  the 
imposition  of  dvil  penalties.  FRA  also 
makes  clear  in  this  paragraph  that  it 
reserves  the  right  to  revoke  a  railroad's 
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ability  to  designate  any  or  all  trains  for 
repeated  or  willful  noncompliance  with 
any  of  the  provisions  contained  in  this 
section. 

Section  232.215    Transfer  Train  Brake 
Tests 

This  section  contains  the  proposed 
requirements  related  to  the  performance 
of  transfer  train  brake  tests.  The 
requirements  proposed  in  this  section 
incorporate  the  requirements  currently 
contained  in  §  232.13(e]  but  have  been 
slightly  modified  for  clarity  and 
standardization.  "Transfer  train"  is 
defined  in  §  232.5  as  a  train  that  travels 
between  a  point  of  origin  and  a  point  of 
destination,  located  not  more  than  20 
miles  apart,  and  which  is  not 
performing  switching  service.  The  new 
definitions,  in  §  232.5,  would  clearly 
define  "yard  trains"  and  would  exclude 
them  fi-om  the  definition  of  "transfer 
train."  "Yard  train"  would  be  defined  as 
a  train  that  only  performs  switching 
service  within  a  single  yard  complex. 
Switching  movements  by  "yard  trains" 
would  nol  require  a  transfer  train  air 
brake  test.  However,  as  noted 
previously,  a  yard  train  or  other  train 
engaged  in  switching  service  carries  the 
potential  of  becoming  a  transfer  train, 
subject  to  a  transfer  train's  testing 
requirements  if  the  movement  engaged 
in  is  considered  a  "train  movement" 
rather  than  a  "switching  movement." 
FRA's  determination  of  whether  the 
movement  of  cars  is  a  "train 
movement,"  subject  to  the  requirements 
of  this  section,  or  a  "switching 
movement"  is  and  will  be  based  on  the 
voluminous  case  law  developed  by 
various  courts  of  the  United  States.  (See 
section-by-section  for  §  232.5  for  a  more 
detailed  discussion  of  the  terms  "train 
movement"  and  "switching 
movements.") 

ERA  intends  to  make  clear  that  a  train 
will  only  be  considered  a  transfer  train 
if  there  is  no  more  than  20  miles 
between  the  train's  point  of  origin  and 
point  of  final  destination.  If  the  train 
will  move  greater  than  20  miles  between 
the  point  of  origin  and  point  of  final 
destination  it  cannot  be  considered  a 
transfer  train  and  a  Class  I  brake  test 
must  be  performed  on  the  train  prior  to 
departure  from  its  point  of  origin. 
Although  cars  may  be  added  to  a 
transfer  train  while  the  train  is  en  route, 
with  a  transfer  train  brake  test  being 
performed  on  the  cars  added,  the  train 
is  limited  to  a  total  of  20  miles  from  its 
point  of  origin,  not  from  the  location 
where  new  cars  are  added.  The  distance 
the  entire  train  will  move  between  its 
point  of  origin  and  point  of  final 
destination  is  the  determinative  factor 
in  determining  whether  the  train  is  a 


transfer  train,  cars  dropped-off  or 
picked-up  en  route  do  not  affect  this 
distance. 

Paragraph  (a)  contains  the  proposed 
tasks  that  are  required  to  be  performed 
when  conducting  a  transfer  train  brake 
test.  Due  to  the  short  distance  these 
types  of  trains  will  travel  ERA  will 
continue  to  permit  the  brake  system  to 
be  charged  to  only  60-psi  but  will  make 
clear  that  this  must  be  verified  by  an 
accurate  gauge  or  end-of-train  device. 
Although  the  ciurent  regulations  do  not 
require  the  use  of  a  gauge  or  device, 
ERA  is  at  a  loss  to  understand  how  an 
inspector  can  know  the  pressure  in  the 
brake  system  without  getting  a  reading 
from  the  rear  of  the  train.  FRA  will  also 
continue  to  require  that  the  brakes  apply 
in  response  to  a  15-psi  reduction.  This 
section  contains  modifications  for 
performing  a  transfer  train  brake  test. 
FRA  believes  that  the  reduced  pressure 
at  which  this  test  is  performed  (i.e.,  60- 
psi  rather  than  75-psi)  requires  that  an 
appUcation  be  obtained  with  a  smaller 
pressure  reduction  than  proposed  for 
other  brake  tests.  FRA  also  intends  to 
make  clear  that  an  inspection  be  made 
to  determine  that  the  brakes  on  each  car 
apply  and  remain  applied  until  the 
release  is  initiated  by  the  controlling 
locomotive. 

This  paragraph  permits  cars  foimd 
with  readily  identifiable  problems 
which  causes  the  brakes  not  to  remain 
applied,  to  be  retested.  The  retest  must 
be  conducted  frtim  the  controlling 
locomotive  or  head  of  the  consist  and 
the  cars  brakes  must  remain  applied  for 
at  least  5  minutes.  The  reasoning  for  this 
is  to  assure  safe  train  operation  and 
handling  by  requiring  a  mandatory  time 
fr-ame  for  which  the  brakes  shall  remain 
applied  on  each  car  in  the  train. 
Consequently,  cars  whose  brakes  release 
prior  to  an  initiation  by  the  controlling 
locomotive  shall  either  be  repaired  and 
retested  or  may  be  moved  piusuant  to 
the  provisions  pro{>osed  in  §  232.15,  if 
applicable. 

Section  232.217    Train  Brake  System 
Tests  Conducted  Using  Yard  Air 

This  section  proposes  the 
requirements  for  performing  train  brake 
system  tests  when  using  yard  air  and  are 
basically  identical  to  the  requirements 
currently  contained  in  §  232.12(i)  with 
slight  modification  for  clarity  and 
standardization  with  other  provisions 
contained  in  this  proposal.  In  paragraph 
(a),  FRA  will  continue  to  reqiure  that 
the  testing  device  be  connected  to  the 
end  of  the  train  or  cut  of  cars  that  will 
be  nearest  the  controlling  locomotive. 
FRA  believes  that  if  the  yard  test  plant 
was  connected  to  the  rear  of  the  train  or 
cut  of  cars  being  tested,  the  possibility 


of  an  overcharge  condition  vfiW  exist 
which  presents  safety  concerns.  An 
overcharge  condition  describes  a 
situation  in  which  the  brake  equipment 
of  cars  and/ or  locomotives  is  diarged  to 
a  higher  pressure  than  the  maximum 
brake  pipe  pressure  that  can  normally 
be  achieved  in  that  part  of  the  train,  this 
may  result  in  the  locomotive  engineer 
lacking  the  abiUty  to  control  the 
application  or  release  of  the  brakes  at 
the  rear  of  the  train.  FRA  recognizes  that 
some  currently  existing  yards  are 
designed  in  such  a  maimer  so  that 
performance  of  a  test  from  the  fitint  of 
the  consist  is  extremely  difficult  or 
impossible.  Consequently,  FRA  seeks 
comment  from  all  interested  parties 
addressing  the  following: 

1.  Are  there  potential  operating  or 
procedural  restrictions  that  could  be 
required  which  would  permit  the 
connection  of  the  testing  device  to  some 
location  in  the  train  other  than  the  fit>nt 
of  the  consist  that  would  alleviate 
overcharge  concerns? 

2.  Are  there  other  potential  safety 
hazards  created  by  permitting  yard  test 
devices  to  be  connected  to  the  consist  at 
other  than  the  end  nearest  the 
controlling  locomotive? 

Paragraph  (b)  proposes  to  make  clear 
that  a  Class  in  brake  test  as  proposed  in 
§  232.211  must  be  performed  on  the  cars 
at  the  time  that  the  road  locomotive  is 
attached.  This  paragraph  also  remains 
consistent  with  other  provisions  of  this 
proposal  by  requiring  the  yard  test  plant 
air  pressiire  to  be  80-psi,  and  by 
requiring  the  retesting  of  cars  that 
remain  disconnected  from  a  source  of 
compressed  air  for  more  than  four 
hours. 

Paragraph  (c)  proposes  to  require  that 
mechanical  yard  test  devices  and  gauges 
be  calibrated  every  92  days  and  that 
electronic  yard  test  devices  and  gauges 
be  calibrated  annually.  Based  on 
observations  made  by  FRA's  field 
inspectors,  FRA  has  some  concerns 
regarding  the  condition  of  many  yard 
test  devices  and  gauges.  FRA  has  found 
niunerous  mechanical  gauges  the 
Condition  of  which  creates  serious 
doubt  as  to  the  accuracy  of  the  gauge. 
Mechanical  gauges  have  been  found 
with  broken  or  missing  glass  which 
would  allow  moistiue  and  other 
contaminates  to  be  present  in  the  gauge. 
As  many  of  the  yard  test  plants  being 
used  today  are  portable,  they  are 
exposed  to  a  wide  array  of  handling  and 
environmental  hazards  while  being 
transported  frt>m  location  to  location. 
Therefore,  FRA  proposes  that 
mechanical  devices  and  gauges  be  tested 
and  calibrated  every  92  days.  Whereas, 
electronic  gauges  and  devices  appear  to 
have  much  less  exposure  to  many  of  the 
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hazards  encoimtered  by  mechanical 
devices  and  gauges  and  tend  to  be  much 
more  reliable  and  accurate  for  a  longer 
period  of  time.  Consequently,  FRA 
proposes  to  only  require  electronic  yard 
test  devices  and  gauges  to  be  tested  and/ 
or  calibrated  on  an  annual  basis. 

Section  232.219    Double  Heading  and 
Helper  Service 

This  section  proposes  the 
requirements  related  to  double  heading 
and  helper  service.  The  provisions 
proposed  in  paragraphs  (a)  and  (b)  are 
identical  to  the  provisions  ciurently 
contained  in  §  232.15,  the  only 
difference  being  that  paragraph  (a)  has 
been  slightly  modified  in  order  to 
clearly  identify  that  a  Class  in  brake  test 
must  be  performed  when  a  new 
locomotive  is  placed  in  control  of  the 
train.  FRA  believes  these  provisions  are 
necessary  and  have  been  in  place  for 
years  in  order  to  ensure  that 
locomotives  taking  control  of  a  train 
have  the  ability  to  actually  control  the 
brakes  on  the  train.  Paragraph  (c) 
proposes  a  new  requirement  aimed  at 
ensuring  that  the  brake  systems  on 
helper  locomotives  respond  as  intended 
to  brake  commands  fix)m  the  controlling 
locomotive  at  the  time  it  is  placed  in  the 
train.  Failure  of  a  helper  locomotive  to 
respond  to  the  command  of  the 
controlling  locomotive  could  result  in  a 
very  serious  safety  hazard  in  that  a 
helper  locomotive  may  continue  to  push 
the  rear  of  the  train  while  the  brakes  are 
applied  potentially  resulting  in  an 
incident  or  derailment.  FRA  intends  to 
make  clear  in  this  paragraph  that  a 
helper  locomotive  foimd  with 
inoperative  or  ineffective  brakes  be 
repaired  prior  to  use  or  removed  bom 
the  train. 

FRA  also  seeks  information  and 
comment  from  interested  parties 
regarding  a  device  being  used  on 
locomotives  used  in  helper  service  on  a 
few  railroads.  The  device  is  referred  to 
as  a  "Helper  Link."  The  Helper  Link  is 
an  electronic  device,  mounted  on  the 
front  end  of  the  lead  helper  locomotive 
and  is  used  to  control  the  automatic  air 
brakes  on  helper  locomotive  consists. 
When  this  device  is  used  the  train's 
brake  pipe  is  not  connected  between  the 
rear  car  of  the  train  being  pushed  and 
the  helper  locomotives.  The  end-of-train 
device,  attached  to  the  rear  car  of  the 
train,  sends  a  radio  signal  which  is 
received  by  the  Helper  Link  device.  The 
Helper  lAnk  device  is  coimected  to  the 
brake  pipe  of  the  helper  locomotives 
and  an  electronic  command  firom  the 
EOT  device  causes  the  air  pressure  in 
the  helper  locomotive  brake  pipe  to  be 
reduced  or  increased,  thus,  applying  or 
releasing  the  brakes  on  the  helper 


locomotives.  A  signal  is  transmitted 
from  the  EOT  device  to  the  Helper  Link 
device  at  60  second  intervals  to  ensure 
commimication.  The  Helper  Link  is  also 
used  to  operate  the  uncoupling  lever  to 
detach  the  helper  locomotives  &t>m  the 
rear  of  the  train  without  stopping  the 
train. 

Based  on  information  currently 
available  to  FRA,  it  appears  that  when 
there  is  a  loss  of  commimication 
between  the  EOT  device  and  the  Helper 
Link  device,  the  engineer  of  the  helper 
locomotive  consist  is  not  immediately 
aware  of  the  failure.  If  the 
communication  between  the  EOT  device 
and  the  Helper  Link  is  not  reestablished 
within  the  next  60  second 
commimication  cycle  the  Helper  Link 
device  will  automatically  disable  itself. 
Consequently,  if  the  train  experiences 
an  emergency  application  of  the  air 
brakes  while  the  Helper  Link  device  is 
disabled,  the  brakes  on  the  helper 
locomotives  would  not  apply  and  would 
result  in  the  helper  locomotives 
continuing  to  push  under  power. 
Furthermore,  in  order  for 
communications  to  be  reestablished 
between  the  EOT  and  Helper  Link  the 
engineer  must  leave  the  locomotive 
controls,  exit  the  locomotive  cab.  and 
proceed  to  the  fitint  of  the  locomotive  to 
manually  press  the  reset  buttons  located 
on  the  Helper  Link  device  itself.  In 
addition,  there  are  currently  no 
regulations  which  address  the  use, 
testing,  or  calibration  of  these  Helper 
Link  devices. 

On  August  22, 1996,  the  UTU 
submitted  a  Petition  for  Rulemaking 
with  FRA  regarding  Helper  Link  devices 
raising  many  of  the  concerns  noted 
above.  See  Petition  for  Proposed 
Rulemaking  Docket  96-1.  in  order  to 
address  the  UTU  petition  in  this 
rulemaking  and  to  address  the  concerns 
of  FRA  noted  above,  FRA  seeks 
information  and  conmient  &t)m  all 
interested  parties  on  the  following: 

1.  How  many  railroads  are  currently 
utilizing  Helper  Link  devices  in  their 
operations?  On  how  many  trains? 

2.  What  has  been  the  operating  history 
of  the  Helper  Link  devices  on  those 
railroads  currently  using  the  devices? 

3.  Is  the  discussion  of  the  use  and 
operation  of  the  Helper  Link  device 
contained  above  accurate?  Have 
technological  improvements  been  made 
to  the  devices  recently? 

4.  What  testing,  calibration,  or 
operational  procedures  have  been 
voluntarily  implemented  by  railroads 
currently  using  Helper  Link  devices? 

5.  Can  or  should  an  audible  or  visual 
warning  be  provided  to  the  engineer  in 
the  event  that  communication  is  lost 


between  the  EOT  device  and  the  Helper 
Link  device? 

6.  What  are  the  recommended  testing 
and  calibration  requirements  for  Helper 
Link  devices  currently  being  used  in  the 
industry? 

7.  Is  the  technology  available  to 
permit  the  resetting  of  the  Helper  Link 
device  by  the  engineer  from  his  or  her 
normal  operating  position,  if 
commimication  is  lost  between  the  EOT 
and  the  Helper  Link  device? 

Subpart  D — Periodic  Maintenance  and 
Testing  Requirements 

This  proposed  subpart  provides  the 
proposed  periodic  brake  system 
maintenance  and  testing  requirements 
for  equipment  used  in  freight  and  other 
non-passenger  trains.  As  stated  in  the 
1994  NPRM  and  in  the  "General 
Discussion  of  Issues"  portion  of  the 
preamble  to  this  NPRM,  FRA  firmly 
believes  that  the  new  repair  track  test 
and  single  car  test,  whidi  have  been 
used  industry-wide  since  January  of 
1992,  are  a  much  better  and  more 
comprehensive  method  of  detecting  and 
eliminating  defective  brake  equipment 
and  components  than  the  old.  time- 
based  C0T4S  requirements.  FRA 
believes  that  performance  of  these  tests 
has  significantly  reduced  the  number  of 
defective  components  found  and  has 
dramatically  increased  the  reliability  of 
brake  equipment.  Through  the 
implementation  of  the  repair  track  and 
single  car  tests,  the  safety  of  both 
railroad  employees  and  the  public  has 
greatly  improved  due  to  brake 
equipment  being  in  better  and  safer 
condition.  At  the  same  time,  however, 
FRA  is  cognizant  that  contentions  by 
rail  labor  regarding  the  carrier's  direct 
and  intentional  circumvention  of  these 
revised  requirements  through  the 
elimination  of  repair  tracks,  by  moving 
cars  to  expediter  tracks  for  repair,  or 
simply  by  making  repairs  in  the  field  is 
a  legitimate  concern  that  needs  to  be 
addressed  to  ensure  the  industry  fully 
benefits  from  the  advantages  of  the 
unproved  tests.  This  subpart  proposes  to 
incorporate  AAR  Interchange  Rule  3  and 
Chart  A  into  this  regulation,  and  codify 
existing  repair,  track  and  single  car  test 
requirements,  while  also  imposing     ^ 
additional  requirements  that  are 
intended  to  eliminate  the  circumvention 
of  the  requirements  as  discussed  above. 

Section  232.303    General  Requirements 

This  section  contains  the  general 
requirements  regarding  the 
maintenance,  repair,  and  test  of  freight 
cars.  Prior  to  the  termination  of  Working 
Group  deliberations,  the  periodic 
maintenance  and  single  car  test  task 
fottre  had  conducted  extensive 
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discussions  regarding  the  requirements 
of  AAR  Rule  3,  Chart  A.  specifically  as 
they  relate  to  the  drciunstances  that 
trigger  the  performance  of  a  repair  track 
or  single  car  test.  The  task  force  was 
ultimately  unable  to  provide  consensus 
recommendations  to  the  Working  Group 
on  all  aspects  of  periodic  maintenance 
and  testing  requirements,  due  to  the 
Working  Group's  inabiUty  to  agree  on 
the  issues  relating  to  data  collection, 
evaluation,  and  relevance.  However, 
based  on  these  efforts  and  the 
discussions  provided  above,  FRA 
proposes  in  paragraph  (a)  of  this  section 
to  require  that  each  freight  car  be 
maintained,  repaired,  and  tested  in 
accordance  wiUi  the  AAR's  Rule  3 
"Testing  of  Air  Brakes"  and 
accompanying  Chart  A,  contained  in  the 
AAR  "Field  Manual  on  Interchange 
Rules"  (January  1, 1998). 

Paragraphs  (oHd)  reiterate  existing 
general  requirements  currently 
prescribed  at  49  CFR  232.17  with  minor 
revisions  for  purposes  of  clarification 
and  standardization.  Paragraph  (b) 
clarifies  that  the  air  brakes  must  remain 
applied  imtil  the  release  signal  is 
initiated  to  maintain  consistency  with 
the  proposed  requirements  stated  at 
§  232.205(b)(4).  Paragraph  232.205(b)(4) 
is  an  attempt  to  clarify  language 
contained  in  the  current  regulation 
which  require  that  the  brakes  "apply." 
This  language  has  been  misinterpreted 
by  some  to  mean  that  if  the  piston 
applies  in  response  to  a  command  from 
a  controlling  locomotive  or  yard  test 
device,  and  releases  before  the  release 
signal  is  given,  the  brake  system  on  that 
car  is  in  compliance  with  the  regulation 
because  the  brake  simply  applied.  The 
intent  of  the  regulation  has  always  been 
that  the  brakes  apply  and  remain 
applied  until  the  release  signal  is 
initiated  from  the  controlling 
locomotive  or  yard  test  device. 
Therefore,  clarifying  language  has  been 
added  in  this  paragraph  to  eliminate  all 
doubt  as  to  what  is  required. 
Consequently,  this  paragraph  makes 
clear  that  the  brakes  on  a  car  must 
remain  applied  imtil  the  appropriate 
release  signal  is  given.  If  it  fails  to  do 
so,  the  car  must  be  repaired  and 
retested. 

Paragraph  (c)  proposes  to  require  that 
if  piston  travel  is  foimd  to  be  less  than 
7  inches  or  more  than  9  inches,  it  must 
be  adjusted  to  nominally  T^h.  inches, 
which  is  a  change  from  the  7  inches  as 
currently  required,  in  order  to  maintain 
consistency  with  the  requirement 
proposed  at  §  232.205(b)(5).  This  change 
is  based  on  a  request  by  AAR  to  change 
the  adjustment  to  T^h  inches  from  7 
inches  as  its  member  railroads  were 
finding  it  extremely  difficult  to  adjust 


the  piston  travel  to  precisely  7  inches 
and  that  in  some  cases  the  adjustment 
would  be  marginally  less  than  7  inches, 
thus  requiring  a  readjustment. 
Therefore,  AAR  sought  the  extra  Vi  inch 
in  order  to  provide  a  small  measure  for 
error  when  the  piston  travel  is  adjusted. 
As  FRA  believes  that  AAR's  concerns 
are  validly  placed  and  would  have  no 
impact  on  safety,  FRA  has 
accommodated  the  request.  Paragraph 
(d)(2)  proposes  enhanced  safety 
assurances  with  respect  to  the  proper 
functioning  of  angle  cocks  by 
additionally  requiring  that  they  be 
inspected  to  ensure  they  are  properly 
positioned  to  allow  maximiun  air  flow. 
This  is  a  clarification  regarding  the 
normal  functioning  of  the  angle  cock, 
and  should  pose  little,  if  any,  additional 
inspection  biuden  on  the  railroads. 

FRA  recognizes  that  drciunstances 
arise  where  required  repair  track  brake 
tests  or  single  car  tests  cannot  always  be 
performed  at  the  point  where  repairs 
can  be  made.  Therefore,  in  paragraph 
(e),  FRA  proposes  to  allow  a  car,  after 
repairs  are  effectuated,  to  be  moved  to 
the  next  forward  location  where  the  test 
can  be  performed.  FRA  intends  to  make 
clear  that  the  inabiUty  to  perform  a 
repair  track  brake  test  or  a  single  car  test 
does  not  constitute  an  inability  to 
efiectuate  the  necessary  repairs.  At  the 
same  time,  however,  FRA  recognizes 
rail  labor's  contention  that  some  carriers 
often  attempt  to  circumvent  the 
requirements  for  performing  single  car 
and  repair  track  tests  by  eliminating 
repair  tracks,  by  moving  cars  to 
expediter  tracks  for  repair,  or  by  simply 
making  the  repairs  in  the  field.  As  a 
means  to  curtail  these  practices,  FRA 
proposes  to  impose  extensive  tagging 
requirements  on  freight  cars  which,  due 
to  the  natiue  of  the  defective 
condition(s)  detected,  require  a  repair 
track  brake  test  or  single  car  test  but 
which  are  moved  from  the  location 
where  repairs  are  performed  prior  to 
receiving  the  required  test.  As  an 
alternative  to  the  tagging  requirements, 
FRA  proposes  to  permit  a  railroad  to 
utilize  an  automated  tracking  system  to 
monitor  these  cars  and  ensure  they 
receive  the  requisite  tests  as  prescribed 
in  §  232.303  provided  the  automated 
system  is  approved  by  FRA. 

In  paragraph  (f)  of  tnis  section,  FRA 
proposes  that  cars  be  stencilled  or 
marked  with  the  location  and  date  of  the 
last  repair  track  or  single  car  test. 
Alternatively,  FRA  intends  to  permit 
railroads  to  utilize  an  electronic  record 
keeping  system  to  accompUsh  this 
tracking  requirement,  provided  such  a 
system  is  approved  by  FRA.  FRA 
beheves  these  requirements  are 
necessary  to  ensure  the  timely 


performance  of  these  important  tests. 
Without  such  information,  there  would 
be  virtually  no  way  for  FRA  to  verify  a 
railroad's  compliance  with  the  proposed 
repair  track  and  single  car  test 
requirements. 

Section  232.305    Repair  Track  Brake 
Tests 

This  section  contains  the  proposed 
requirements  related  to  the  performance 
of  repair  track  brake  tests.  Paragraph  (a) 
of  this  section  proposes  to  require  that 
repair  track  brake  tests  be  performed  in 
accordance  with  AAR  Standard  S-486, 
"Code  of  Air  Brake  System  Tests  for 
Freight  Equipment,"  Section  3.0, 
contained  in  AAR's  "Manual  of 
Standards  and  Recommended  Practices" 
as  revised  in  November  of  1992.  This 
standard  delineates  the  procedural 
requirements  for  performing  the  repair 
track  brake  tests,  and  is  directly 
inoHporated  into  AAR's  Interchange 
Rule  3,  Chart  A.  Repair  track  tests  are 
currently  performed  to  these 
specifications,  and  FRA  sees  no  reason 
to  alter  the  requirements  at  this  time. 
Paragraphs  (b)  (l)-(6)  require  that  a 
railroad  perform  a  repair  track  brake  test 
on  freight  cars  when:  (i)  A  freight  car  is 
removed  from  a  train  due  to  an  air  brake 
related  defect;  (ii)  a  freight  car  has  its 
brakes  cut-out  when  removed  from  a 
train  or  when  placed  on  a  shop  or  repair 
track;  (iii)  a  freight  car  is  on  a  repair  or 
shop  trade  for  any  reason  and  has  not 
received  a  repair  track  brake  test  within 
the  previous  12  month  period;  (iv)  a 
freight  car  is  fbimd  with  missing  or 
incomplete  repair  track  brake  test 
information;  (v)  one  or  more  of  the  brake 
reservoir,  the  control  valve  mounting 
gasket,  and  the  pipe  bracket  stud  is 
removed,  repaired,  or  replaced:  or  (vi)  a 
freight  car  is  found  with  a  wheel  with 
biiih-up  tread,  slid  flat,  or  thermally 
cracked.  The  spedfic  conditions 
identified  above  are  generally  based  on 
the  discussions  and  positions  presented 
by  representatives  of  rail  labor,  rail 
management,  and  FRA  during  task  force 
deUberations  that  were  part  of  the  RSAC 
process. 

Paragraphs  (c)  and  (d)  of  this  section 
propose  to  require  that  each  freight  car 
receive  a  repair  track  air  test  no  less 
frequently  than  every  5  years,  and  not 
less  than  8  years  frt>m  the  date  the  car 
was  built  or  rebuilt.  FRA  strongly 
believes  that  these  minimum  attention 
periods  are  suffident  to  ensure  the 
safety  of  the  freight  car  fleet  when 
considered  in  conjunction  with  the 
increased  attention  that  freight  cars 
receive  when  these  types  of  tests  are 
performed.  FRA  is  confident  that  this, 
together  with  the  implementation  of  the 
stringent  proposed  tagging  requirements 
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detailed  above,  will  prevent  many  of  the 
perceived  abuses  of  these  test 
requirements  dted  by  some 
commenters. 

Section  232.307    Single  Car  Tests 

This  section  contains  the  proposed 
requirements  related  to  the  performance 
of  single  car  tests  on  freight  and  other 
non-passenger  equipment.  Paragraph  (a) 
of  this  section  proposes  to  require  that 
freight  single  car  tests  to  be  performed 
in  accordance  with  AAR  Standard  S- 
486,  "Code  of  Air  Brake  System  Tests 
for  Freight  Equipment,"  Section  4.0, 
contained  in  AAR's  "Manual  of 
Standards  and  Recommended  Practices" 
as  revised  in  November  of  1992.  This 
standard  delineates  the  procedural 
requirements  for  performing  single  car 
air  brake  tests,  and  is  directly  referenced 
in  AAR's  Interchange  Rule  3,  Chart  A. 
Specifically,  paragraphs  (b)(l)-(3)  of 
this  section  incorporates  the  single  car 
test  requirements  of  Chart  A  by 
requiring  a  railroad  to  perform  a  single 
car  test  on  a  freight  car  whenever  the 
service  portion,  the  emergency  portion, 
or  the  pipe  bracket  is  removed,  repaired, 
or  replaced. 

Paragraph  (c)  specifically  requires  that 
a  single  car  test  be  conduded  by  a 
qualified  person  prior  to  a  new  or 
rebuilt  car  being  placed  in  or  returned 
to  revenue  service.  FRA  believes  that  it 
is  essential  for  new  and  rebuilt  cars 
receive  this  test  prior  to  being  placed  in 
revenue  service  in  order  to  ensiue  the 
proper  operation  of  the  brake  system  on 
the  vehicle.  Most  railroads  already 
require  this  attention  to  be  given  to  new 
and  rebuilt  cars;  thus,  the  cost  of  this 
requirement  is  minimal  and  merely 
incorporates  the  best  practices  currently 
in  place  in  the  industry. 

Section  232.309    Repair  Track  Test  and 
Single  Car  Test  Equipment  and  Devices 

This  section  contains  the  proposed 
requirements  for  maintaining  the 
equipment  and  devices  used  in 
performing  repair  track  and  single  car 
air  brake  tests.  The  devices  and 
equipment  used  to  perform  these  tests 
are  safety-critical  items.  FRA  believes 
that  these  devices  must  be  kept  accurate 
and  functioning  properly  in  order  to 
ensure  that  repair  track  and  single  car 
tests  are  properly  performed.  The 
calibration  and  test  requirements 
proposed  in  this  section  are  based  on 
past  experience  with  test  equipment 
used  in  the  railroad  operating 
enviroiunent.  FRA  believes  that  the 
requirements  contained  in  this  section 
are  the  minimiun  necessary  to  keep  the 
equipment  in  good  working  order. 


Section  232.311    Process  for  Changing 
Maintenance  Requirements 

This  section  contains  the  proposed 
procedural  requirements  relating  to  the 
ability  of  outside  parties  to  change  the 
proposed  maintenance  requirements 
contained  in  this  subpart.  FRA 
acknowledges,  and  agrees  with  concerns 
raised  by  the  RLEA,  which  contended 
that  FRA's  acceptance  of  AAR's 
imilateral  change  in  the  maintenance 
requirements  allows  the  AAR  to 
unilaterally  establish  regulations 
without  public  comment.  Labor 
representatives  forwarded  similar 
recommendations,  stating  that  any 
changes  made  by  the  AAR  in  their 
recommended  maintenance  pradices 
should  be  reviewed  and  approved  by 
the  FRA.  Prior  actions  by  the  AAR  led 
to  excessive  extension  of  COT&S 
intervals  without  compensating  action. 
This  resulted  in  the  need  for  the  aurent 
repair  and  single  car  test  program, 
which  initially  led  to  many  failures  of 
brake  valves  during  testing.  Repetition 
of  this  kind  of  cycle  should  not  be 
permitted.  Accordingly,  paragraph  (a)  of 
this  section  proposes  to  restrid  AAR 
changes  to  the  maintenance  standards 
referenced  in  this  subpart  by  requiring 
such  proposed  changes  to  be  submitted 
and  reviewed  in  accordance  with  the 
requirements  outlined  in  paragraphs 
(b)-(d)  of  this  section.  Specifically,  FRA 
intends  to  review  any  proposed  change 
to  determine  whether  the  change  is 
"safety-critical,"  which  includes  but  is 
not  limited  to  (i)  changes  to  Chart  A.  (ii) 
changes  to  established  maintenance 
intervals,  and  (iii)  changes  to  UMLER 
reporting  requirements.  If  the  proposed 
change  is  deemed  "safety-critical,"  FRA 
proposes  to  address  the  change  piusuant 
to  the  Special  Approval  process 
proposed  in  §  232.17,  which  involves 
the  publishing  of  a  Federal  Register 
Notice,  conducting  a  Public  Hearing  if 
necessary,  and  acting  based  on  the 
information  developed  and  submitted  in 
regard  to  these  proceedings.  Whereas,  if 
the  proposed  change  is  determined  by 
FRA  to  be  "non  safety-critical,"  FRA 
will  permit  the  change  to  be 
implemented  immediately.  FRA 
proposes  the  process  contained  in  this 
sedion  in  order  to  respond  to  the 
concerns  raised  by  AAR  and  its' 
member  railroads  that  FRA  devise  some 
sort  of  quick  approval  process  in  order 
to  permit  the  industry  to  make  minor 
modifications  to  existing  standards. 
Thus,  FRA  has  attempted  to  propose  a 
process  it  believes  should  speed  the 
process  for  making  both  safety-critical 
and  nonsafety-critical  changes. 


Subpart  E—End-of-Train  Devices 

This  subpart  incorporates  the  design, 
performance,  and  testing  requirements 
relating  to  end-of-train  devices  (EOTs) 
that  were  issued  on  January  2, 1997, 
which  became  effective  for  all  railroads 
on  July  1, 1997,  except  for  those  for 
which  the  effective  date  was  extended 
to  December  1, 1997  by  notice  issued  on 
June  4,  1997.  See  62  FR  278  and  62  FR 
30461.  This  subpart  also  incorporates 
the  recent  modifications  made  to  the 
two-way  EOT  requirements  to  clarify 
the  applicability  of  the  requirements  to 
certain  passenger  train  operations  where 
multiple  imits  of  freight-typw 
equipment,  material  handling  cars,  or 
express  cars  are  part  of  a  passenger 
train's  consist.  See  63  FR  24130. 

As  noted  in  the  discussion  of  the 
applicabiUty  provisions  contained  in 
§  232.3  of  this  proposal,  this  subpart 
applies  to  all  trains  unless  specifically 
excepted  by  the  provisions  contained  in 
this  subpart.  As  the  provisions 
contained  in  this  subpart  were  just 
recently  issued,  there  is  little  need  to 
discuss  these  requirements  in  detail  as 
they  were  fiilly  disciissed  in  the 
publications  noted  above.  However, 
since  their  issuance,  FRA  has 
discovered  that  a  few  of  the  provisions 
are  in  need  of  minor  modification  for 
clarification  purposes  and  to  address 
some  valid  concerns  that  have  been 
raised  both  internally  by  FRA  inspedors 
and  by  outside  parties.  Consequently,  in 
this  discussion  FRA  intends  to  address 
only  the  specific  modifications  that  are 
being  made  to  the  currently  effective 
requirements. 

Section  232.405(d)  contains  a 
proposed  modification  of  the 
requirement  relating  to  the  diameter  of 
the  valve  opening  and  hose  on  two-way 
EOTs,  which  is  currently  contained  in 
§  232.21(d).  The  current  regulation 
requires  that  the  valve  opening  and  hose 
have  a  minimum  diameter  of  V4  inch  to 
effed  an  emergency  appUcation.  FRA 
has  discovered  that  sometime  prior  to 
the  issuance  of  the  final  rule  on  two- 
way  EOTs,  Pulse  Electronics  began 
manufadiiring  their  two-way  EOT  with 
the  internal  diameter  of  the  hose  being 
'/»  inch.  Testing  of  the  devices 
manufadured  with  these  smaller 
diameter  hoses  showed  that  they  met  all 
criteria  for  emergency  application 
capability  based  on  standards  and 
guidelines  set  forth  by  the  AAR 
Furthermore,  testing  of  the  devices  at 
the  Westinghouse  fadUty  in 
Wilmerding,  Pennsylvania, 
demonstrated  that  the  ^  inch  diameter 
hose  permitted  14  consecutive  50  foot 
cars  with  cut-out  control  valves  or  750 
feet  of  brake  pipe  to  be  jumped.  This  is 
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more  than  double  the  AAR  standard  for 
control  valve  requirements. 
Consequently,  FRA  proposes  to  modify 
§  232.405(d)  to  permit  the  use  of  a  Vs 
inch  internal  diameter  hose  in  the 
design  of  the  devices. 

Based  on  concerns  raised  by  FRA 
inspectors  and  after  consideration  of  the 
data  related  to  the  braking  ability  of 
locomotives.  FRA  proposes  to  modify 
the  exception  currently  contained  in 
§  232.23(e)(1)  wrhich  grants  an  exception 
from  the  two-way  EOT  requirements  to 
trains  operating  with  a  locomotive 
capable  of  effectuating  an  emergency 
application,  located  in  the  rear  third  of 
the  train.  In  §  232.407(e)(1).  FRA 
proposes  to  modify  this  exception  so 
that  it  is  only  applicable  to  trains 
operating  with  a  locomotive  on  the  rear 
of  the  train.  Data  supplied  by  VOLPE 
demonstrates  that  stopping  distances  are 
greatly  increased,  and  could  potentially 
result  in  a  runaway  train  or  derailment 
depending  on  the  length  of  the  train,  if 
an  obstruction  of  the  brake  pipe  were  to 
occur  directly  behind  a  locomotive 
located  in  the  rear  third  of  the  train. 
Therefore,  FRA  proposes  that  trains 
with  a  locomotive  located  in  the  rear 
third  of  the  train  no  longer  be  excepted 
from  the  two-way  EOT  requirements, 
unless  the  train  qualifies  for  relief  imder 
one  of  the  other  specific  exceptions 
contained  in  §  232.407(e).  FRA  believes 
that  this  modification  will  pose  little 
burden  on  the  railroads  since  virtually 
all  trains  currently  operating- with  a 
locomotive  located  in  the  rear  third  of 
the  train  are  equipped  with  a  two-way 
EOT  anyway  due  to  the  operational 
benefits  gained  from  the  devices  as  well 
as  its  usefulness  in  conducting  required 
brake  inspection  en  route. 

Based  on  the  above  discussion,  FRA 
also  proposes  to  modify  the 
requirements  for  operating  a  train  that 
experiences  an  en  route  failure  of  the 
two-way  EOT  over  a  section  of  track 
with  an  average  grade  of  two  percent  or 
greater  over  a  distance  of  two 
continuous  miles.  FRA  proposes  to 
modify  the  alternative  measure 
currently  contained  at  §  232.23(g)(l)(iii) 
which  permits  the  operation  over  such 
a  grade  if  a  radio-controlled  locomotive 
is  placed  in  the  rear  third  of  the  train 
consist  and  imder  the  continuous  of  the 
engineer  in  the  head  end  of  the  train.  In 
§  232.407(g)(l)(iii),  FRA  proposes  to 
modify  this  alternative  measure  to 
permit  such  operation  only  if  the  radio- 
controlled  locomotive  is  placed  at  the 
rear  of  the  train  consist.  This 
modification  is  proposed  in  order  that 
the  alternative  methods  of  operation 
over  a  heavy  grade  remains  consistent 
with  the  exception  from  the  two-way 
EOT  requirements  contained  in 


§  232.407(e)  as  discussed  in  the 
preceding  paragraph. 

In  §  232.407(f)(3),  FRA  proposes  to 
require  that  if  a  train  is  required  to  use 
a  two-way  EOT,  the  device  shall  be 
activated  to  effectuate  an  emergency 
brake  application  either  by  using  the 
manual  toggle  switch  or  through 
automatic  activation,  whenever  it 
becomes  necessary  for  the  locomotive 
engineer  to  place  the  train  air  brakes  in 
emergency  using  either  the  automatic 
brake  valve  or  the  conductor's 
emergency  brake  valve  or  whenever  an 
undesired  emergency  application  of  the 
train  air  brakes  occurs.  On  June  1, 1998, 
FRA  issued  Safety  Advisory  98-2  which 
recommended  that  reiilroads  adopt  the 
procedure  being  proposed  in  this 
paragraph.  See  63  FR  30808.  FRA  issued 
Safety  Advisory  98-2  in  response  to 
several  recent  freight  train  incidents 
potentially  involving  the  improper  use 
of  a  train's  air  brakes  which  caused  FRA 
to  focus  on  railroad  air  brake  and  train 
handling  procedures  related  to  the 
initiation  of  an  emergency  air  brake 
application,  particularly  as  they  pertain 
to  the  activation  of  the  two-way  EOT 
from  the  locomotive.  Based  on  FRA's 
review  of  the  incidents  noted  below, 
and  its  awareness  of  other  incidents 
involving  non-use  of  two-way  EOTs 
imder  similar  circumstances,  FRA 
believes  that  the  guidance  contained  in 
Safety  Advisory  98-2  must  be 
incorporated  into  the  regulations  to 
ensure  that  the  safety  benefits  of  two- 
way  EOTs  are  fully  reaUzed. 

FRA  and  the  National  Transportation 
Safety  Board  (NTSB)  are  currently 
investigating  four  incidents  in  which  a 
train  was  placed  into  emergency  braking 
by  use  of  die  normal  emergency  brake 
valve  handles  on  the  locomotive,  and 
although  the  train  in  each  instance  was 
equipped  with  an  armed  and  operable 
two-way  EOT,  the  device  was  not 
activated  by  the  locomotive  engineer. 
These  incidents  include: 

•  A  March  30, 1997  incident 
occurring  near  Ridgecrest,  North 
Carolina,  involving  Norfolk  Southern 
train  No.  P32,  resulting  in  42  cars 
derailed  and  two  crev\rmembers  injured; 

•  An  October  25, 1997  incident 
occurring  in  Houston,  Texas,  involving 
Union  Pacific  train  Nos.  IHOLB-25  and 
MTUHO-21,  resulting  in  five 
locomotives  derailed  and  totally 
destroyed,  and  two  crewtfiembers 
injiued; 

•  A  November  3, 1997  incident 
occurring  near  Alvord,  Texas,  involving 
Burlington  Northern  Santa  Fe  train  Nos. 
HALTBAR  1-03  and  ESLPCAM  3-11, 
resulting  in  three  locomotives  and  seven 
cars  derailed,  and  two  crewmembers 
injured; 


•  A  March  23, 1998  incident 
occurring  near  Herington,  Kansas, 
involving  Union  Pacific  train  Nos. 
MKSTUX-23  and  IESLB-21,  resulting 
in  one  locomotive  and  6  cars  derailed, 
and  one  crewmember  injured. 

FRA's  preliminary  findings  indicate 
that  in  all  of  the  incidents  noted  above, 
there  was  evidence  of  an  obstruction 
somewhere  in  the  train  line,  caused  by 
either  a  closed  or  partially  closed  angle 
cock  or  a  kinked  air  hose.  This 
obstruction  prevented  an  emergency 
brake  application  from  being  propagated 
throughout  the  entire  train,  fitrnt  to  rear, 
after  such  an  application  was  initiated 
from  the  locomotive  using  either  the 
engineer's  automatic  brake  valve  handle 
or  the  conductor's  emergency  brake 
valve.  Furthermore,  the  locomotive 
engineers  in  each  of  the  incidents  stated 
that  they  did  not  think  to  use  the  two- 
way  EOT,  when  asked  why  they  failed 
to  activate  the  device. 

FRA  believes  that  the  operational 
requirement  proposed  in  this  section 
must  be  stressed  by  the  railroads  when 
conducting  the  two-way  EOT  training 
proposed  in  §  232.203.  FRA  believes 
that  the  likelihood  of  future  incidents, 
such  as  the  ones  described  above,  would 
be  greatly  reduced  if  the  proposed  train 
handling  procedure  is  made  part  of  a 
train  crew's  training  and  followed  by  - 
members  of  the  crew  in  emergency 
situations.  FRA  believes  that  this 
additional  procedure,  together  with  the 
proposed  training,  will  not  only  ensure 
that  an  emergency  brake  application  is 
commenced  from  both  the  front  and^rear 
of  the  train  in  emergency  situations,  but 
will  familiarize  the  engineer  with  the 
activation  and  operation  of  the  devices 
and  will  educate  the  engineer  to  react  in 
the  safest  possible  maimer  whenever 
circumstances  require  the  initiation  of 
an  emergency  brake  application. 

FRA  recognizes  that  a  number  of 
railroads  have  already  adopted 
procedures  similar  to  that  proposed  in 
this  section  and  commends  such 
actions.  Although  FRA  proposes  that  the 
device  to  be  activated  either  manually 
or  automatically,  FRA  intends  to  make 
clesir  that  the  front  unit  of  the  device  is 
still  required  to  be  equipped  with  a 
manually  operated  switch.  See 
%  232.405(e).  FRA  recognizes  that  some 
railroads  have  developed  a  means  in 
which  the  rear  unit  is  automatically 
activated  when  an  engineer  makes  an 
emergency  application  with  the  brake 
handle  and  FRA  endorses  such 
innovation.  However,  FRA  believes  that 
an  engineer,  should  also  be  provided  a 
separate,  manually  operated  switch 
which  is  independent  of  any  automatic 
system  in  order  to  ensure  the  activation 
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of  the  rear  unit  in  the  event  that  the 
automatic  system  fails. 

In  section  232.409(c),  FRA  proposes 
to  modify  the  requirement  regarcUng 
notification  to  the  locomotive  engineer 
when  the  device  is  tested  by  someone 
other  than  a  train  crew  member 
currentiy  contained  at  §  232.25(c).  Since 
the  rule  has  been  in  effect,  numerous 
locomotive  engineers  have  informed 
FRA  that  they  are  not  being  properly 
notified  when  successful  completion  of 
the  testing  and  inspection  requirements 
contained  in  this  section  are  performed 
by  other  than  train  crew  members.  Many 
engineers  claim  that  they  are  not 
confident  that  the  prop^tests  and 
inspections  have  been  conducted  on  the 
devices,  or  that  the  devices  will  even 
operate,  when  they  get  verbal 
confirmation  of  the  test  from  a 
dispatcher,  especially  when  the. 
.  dispatcher  does  not  know  who 
performed  the  test  or  when  it  was 
performed.  ConsequenUy,  in  order  to 
ensure  that  the  proper  tests  and 
inspections  are  being  performed  on  the 
devices  and  to  provide  locomotive 
engineers  with  a  measiu«  of  confidence 
that  the  devices  will  work  as  intended, 
FRA  proposes  to  reqiure  that  written 
notification  be  provided  to  the  engineer 
when  the  required  tests  and  inspections 
are  performed  by  a  person  other  than  a 
train  crew  member.  FRA  proposes  that 
the  written  notification  include  the  date 
and  time  of  the  test,  the  location  where 
the  test  was  performed,  and  the  name  of 
the  person  performing  the  test. 

In  section  232.409(d),  FRA  proposes 
to  modify  the  language  related  to  the 
aimual  calibration  and  testing  of  EOT 
devices  cvurenUy  contained  at 
§  232.25(d).  The  regulation  currently 
states  that  the  devices  shall  be 
"calibrated"  annually.  FRA  intends  to 
make  clear  that  it  intended. for  railroads' 
to  perform  whatever  tests  or  checks  are 
^necessary  to  ensure  that  the  devices  are 
operating  within  the  parameters 
established  by  the  manufacturers  of  the 
devices.  Several  railroads  have 
attempted  to  sharp  shoot  the  language 
currently  contained  in  the  regidation, 
claiming  that  the  manufacturer  states 
that  front  units  do  not  need  to  be 
calibrated  on  an  annual  basis,  in  order 
to  avoid  doing  any  testing  of  the 
devices.  Although  FRA  agrees  that  the 
fiont  units  may  not  have  to  be  calibrated 
every  year,  the  devices  must  be  tested  in 
some  fashion  to  verify  that  they  are 
operating  within  the  manufacturer's 
specification  with  regard  to  radio 
frequency,  signal  strength,  and 
modulation  and  do  not  require 
recalibration.  FRA  has  been  provided 
written  instructions  from  the 
manufactiuers'  of  the  devices  which 


contain  procedures  for  testing  of  both 
the  front  and  rear  units.  Furthermore, 
railroads  using  the  devices  in  Canada 
acknowledge  that  the  radio  functions  of 
the  front  and  rear  imits  are  tested 
periodically.  Consequently,  in  this 
paragraph  FRA  proposes  clarifying 
language  in  order  to  avoid  any 
misconceptions  as  to  what  actions  are 
required  to  be  performed  on  these 
devices  on  an  aimual  basis, 
.  One  issue  which  has  recently  arisen, 
which  FRA  believes  must  be  addressed, 
relates  to  the  ability  of  a  railroad  to 
dispatch  a  train  with  an  inoperative 
two-way  EOT.  FRA  believes  that  some 
clarification  is  necessary  with  regard  to 
this  issue.  The  issue  has  arisen  in 
drciunstances  where  a  railroad  is  aware 
that  a  certain  location  experiences 
communication  problems,  and  thus, 
permits  trains  to  depart  limiting  their 
speed  to  30  mph  imtil  communication 
between  the  fiont  and  rear  unit  is 
established.  Section  232.23(f)(1)  of  the 
current  regulations,  §  232.407(f)(1)  of 
this  proposal,  requires  that;  "the  device 
shall  be  armed  and  operable  from  the 
time  the  train  departs  6om  the  point 
where  the  device  is  installed  until  the 
ti^in  reaches  its  destination."  Therefore, 
FRA  intends  to  make  clear  that  a  train 
required  to  be  equipped  with  a  two-way 
EOT  may  not  be  dispatched  from  a 
location  where  a  device  is  installed 
imless  the  device  is  armed  and  operable. 
Consequently,  railroads  may  have  to 
install  repeater  stations  at  locations 
where  communication  problems  are 
prevalent. 

Although  FRA  is  not  proposing  any 
other  specific  changes  to  the 
requirements  incorporated  into  this 
subpart,  FRA  has  provided  a  detailed 
discussion  of  several  issues  that  have 
arisen  since  the  issuance  of  the  final 
rule  on  two-way  EOTs.  This  detail 
discussion  is  contained  in  the 
"Discussion  of  Issues  and  General  FRA 
Conclusions"  portion  of  this  preamble 
imder  the  heading  "Two-way  End-of- 
Train  Devices."  FRA  seeks  comment 
and  information  from  all  interested 
parties  related  to  the  issues  contained  in 
that  discussion  in  order  to  potentially 
take  appropriate  action  at  the  final  rule 
stage  of  this  proceeding  to  address  those 
issues. 

Subpart  F— Introduction  of  New  Brake 
System  Technology 

This  proposed  subpart  contains  the 
tests  and  procedures  required  to 
introduce  new  train  brake  system 
technology  into  revenue  service.  Several 
parties  commented  that  the  technology 
necessary  for  the  introduction  of 
advanced  braking  systems  is  quickly 
developing.  These  new  technologies 


include  various  forms  of  electronic 
braking  systems,  a  variety  of  braking 
sensors,  and  computer-controlled 
braking  systems.  In  order  to  allow  for 
and  encoiuage  the  development  of  new 
technology,  FRA  proposes  guidelines 
regarding  the  tests  and  procedures 
required  for  introducing  new  brake 
system  technology.  These  proposed 
guidelines  require  the  submission  to 
FRA  of  a  pre-revenue  service  acceptance 
testing  plan. 

FRA  mtends  to  make  clear  that  this 
proposed  subpart  would  only  be 
applicable  to  new  train  brake  system 
technology  that  comply  with  the 
statutory  mandates  contained  in  49 
U.S.C.  20102,  20301-20304,  20701- 
20703,  21302,  and  21304,  but  which  are 
not  specifically  covered  by  these 
proposed  regulations.  Any  type  of  new 
train  brake  system  which  requires  an 
exemption  from  the  Federal  railroad 
safety  laws  in  order  to  be  operated  in 
revenue  service  cannot  be  introduced 
into  service  pursuant  to  this  section.  In 
order  to  grant  a  waiver  of  the  Federal 
railroad  safety  laws,  FRA  is  limited  by 
the  specific  statutory  provisions 
contained  in  49  U.S.C.  20306  as  well  as 
any  FRA  procedural  requirements 
contained  in  this  chapter. 

Section  232.503    Process  To  Introduce 
New  Brake  System  Technology 

This  section  contains  the  proposed 
procedural  requirements  which  must  be 
met  when  a  railroad  intends  to 
introduce  new  brake  system  technology 
into  its  system.  This  section  makes  clear 
that  the  approval  of  FRA's  Associate 
Administrator  for  Safety  must  be 
obtained  by  a  railroad  prior  to  the 
railroad's  implementation  of  a  pre- 
revenue  service  acceptance  test  plan 
and  before  introduction  of  new  brake 
system  technology  into  revenue  service. 
"This  section  requires  that  such  approval 
be  obtained  pursuant  to  the  Special 
Approval  process  proposed  in  §  232.17. 
Several  railroads  and  manufacturers 
contended,  both  in  response  to  the  1994 
NPRM  and  at  the  RSAC  Working  Group 
meetings,  that  FRA  needed  to  devise 
some  sort  of  quick  approval  process  in 
order  to  permit  the  industry  to  rapidly 
introduce  new  brake  system 
technologies  into  revenue  service.  Thus, 
FRA  has  attempted  to  propose  an 
approval  process  it  believes  should 
speed  the  process  for  taking  advantage 
of  new  technologies  over  that  which  is 
currently  available  under  the  waiver 
process.  However,  in  order  to  provide— 
an  opportunity  for  all  interested  parties 
to  provide  input  for  use  by  FRA  in  its 
decision  making  process,  as  required  by 
the  Administrative  Procedure  Act,  FRA 
believes  that  any  special  approval 
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provision  must,  at  a  minimiun,  provide 
proper  notice  to  the  public  of  any 
significant  change  or  action  being 
considered  by  the  agency  with  regard  to 
existing  regulations. 

Section  232.505    Pre-revenue  Service 
Acceptance  Testing  Plan 

This  section  provides  the  proposed 
requirements  for  pre-revenue  service 
testing  of  new  brake  system  technology. 
These  tests  are  extremely  important  in 
that  they  intended  to  prove  that  the  new 
brake  system  can  be  operated  safely  in 
its  intended  environment.  For 
equipment  that  has  not  previously  been 
used  in  revenue  service  in  the  United 
States,  paragraph  (a)  reqxures  the 
operating  railroad  to  develop  a  pre- 
revenue  service  acceptance  testing  plan 
and  obtain  FRA  approval  of  the  plan 
under  the  procedures  stated  in  §  238.17 
before  beginning  testing.  Previous 
testing  of  the  equipment  at  the 
Transportation  Test  Center,  on  another 
railroad,  or  elsewhere  will  be 
considered  by  FRA  in  approving  the  test 
plan.  Paragraph  (b)  requires  the  railroad 
to  fully  execute  the  tests  required  by  the 
■  plan,  to  correct  any  safety  deficiencies 
identified  by  FRA,  and  to  obtain  FRA's 
approval  to  place  the  equipment  in 
revenue  service  prior  to  introducing  the 
equipment  in  revenue  service. 
Paragraph  (c)  requires  the  railroad  to 
comply  with  any  operational  limitations 
imposed  by  FRA.  Paragraph  (d)  requires 
the  railroad  to  make  the  plan  available 
to  FRA  for  inspection  and  copying. 
Paragraph  (e)  enumerates  the  elements 
that  must  be  included  in  the  plan.  FRA 
believes  this  set  of  steps  and  the 
documentation  required  by  this  section 
are  necessary  to  ensxne  that  all  safety 
risks  have  been  reduced  to  a  level  that 
permits  the  new  brake  system 
technology  to  be  used  in  revenue 
service. 
-In  lieu  of  the  requirements  of 
paragraphs  (a)  through  (e>,  paragraph  tf) 
provides  for  an  abbreviated  testing 
procedure  for  new  brake  system 
technology  that  has  previously  been 
used  in  revenue  service  in  the  United 
States.  The  railroad  need  not  submit  a 
test  plan  to  FRA;  however,  a  description 
of  the  testing  shall  be  maintained  by  the 
railroad  and  made  available  to  FRA  for 
inspection  and  copying. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
policies  and  procedures  and  is 
considered  to  be  significant  under  both 
Executive  Order  1 2866  and  DOT 


poUcies  and  procedures  (44  FR  11034, 
Feb.  26, 1979).  FRA  has  prepared  and 
placed  in  the  docket  a  regulatory 
evaluation  of  the  proposed  rule.  This 
evaluation  estimates  the  costs  and 
consequences  of  the  proposed  rule  as 
well  as  its  anticipated  economic  and 
safety  benefits.  It  may  be  inspected  and 
photocopied  during  normal  business 
hours  by  visiting  the  FRA  Docket  Clerk 
at  the  Office  of  Chief  Counsel,  FRA. 
Seventh  Floor,  1120  Vermont  Avenue. 
N.W.,  in  Washington,  D.C.  Photocopies 
may  also  be  obtained  by  submitting  a 
written  request  by  mail  to  the  FRA 
Docket  Clerk  at  the  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street, 
S.W.,  Washington.  D.C.  20590. 

The  estimated  benefits  of  this 
proposed  rule  exceed  the  estimated 
costs  over  a  20-year  period  at  a  7% 
discount  rate.  The  estimated  Net  Present 
Value  (NPV)  of  the  total  20-year  costs 
associated  with  the  proposed  rule  is 
approximately  $98  million;  whereas  the 
total  20-year  benefits  (safety  and 
economic)  have  been  estimated  at 
approximately  $106  million.  For  some 
freight  rail  operations  the  total  costs 
incurred  will  exceed  the  benefit  savings. 
For  others,  the  benefit  savings  will 
outweigh  the  costs.  The  following  tables 
contains  the  estimated  20-year  costs  and 
benefits  associated  with  the  proposed 
rule. 

Table  3.— Estimated  Costs 


Category 

NPV  costs 

Training — 

Two-way  EOT  Training 

Petest            

$76,929,903 
1,421,731 
4.385.922 

Piston  Travel  Stickers 

1,163,062 

Air  Oualitv   

3.219.072 

Dynamic  Brake  — 

Cvcle  Trains       

1,757,621 
3.972.596 

Writtnn  ProcfidurdS    

4,938,929 

Total    

97,787,837 

Table  4.— Estimated  Benefits 


Category 

NPV  benefits 

Extended  Haul  

$66,389,112 

Safetv  imorovements 

31,585,909 

Two-way  EOT  Training 

Bottom  Rod  Safety  Supports 

5.270.840 
3.239.650 

Total    

106.485.510 

The  estimates  contained  in  the  tables 
above  are  somewhat  preliminary  as  FRA 
does  not  have  detailed  data  relating  to 
the  costs  of  some  of  the  dynamic  brake 
or  dry  air  requirements.  FRA  seeks 
comment  and  additional  information 
from  railroads,  contractors,  and  other 


interested  parties  regarding  choices  they 
may  have  to  make  so  that  a  more 
complete  estimate  of  the  costs  and 
benefits  of  this  rule  may  be  made  prior 
to  the  issuance  of  the  final  rule.  For 
purposes  of  the  regulatory  impact 
analysis.  FRA  has  made  certain 
assiunptions  pertinent  to  cost  elements 
when  it  lacked  specific  data  and  asks  for 
comments  and  information  on  those 
assimiptions  from  all  interested  parties. 

The  estimated  benefits  are  derived 
primarily  through  the  extended  haul 
provision  and  a  reduction  in  brake 
related  Incidents.  FRA  has  proposed 
extremely  restrictive  reqtiirements 
related  to  the  inspection  and  movement 
of  trains  which  will  be  permitted  to 
travel  in  excess  of  1.000  miles  between 
brake  inspections.  IHRA  also  anticipates 
that  enhancements  to  safety  will  be 
obtained  through  the  proposed  training 
requirements  and  through  the  proposed 
requirements  relating  to  the  retesting  of 
cars  failing  to  apply  dining  a  brake 
inspection.  The  estimated  safety 
benefits  of  this  proposed  rule  are 
derived  from  the  prevention  of 
accidents  and  the  resulting  fatalities, 
injuries,  and  property  damage.  FRA  has 
employed  an  effectiveness  rate  of  20 
percent  in  an  effort  to  measure  the 
anticipated  improvements  in  safety. 
Benefits  also  exist  for  railroads  in  terms 
of  reduced  train  delay,  debris  removal 
and  repairs  which  are  not  estimated. 
Benefits  are  also  not  estimated  for  the 
operational  benefits  which  may  be 
derived  from  permitting  the  use  of  a 
two--way  EOT  dining  the  performance  of 
a  Class  I  brake  test;  such  as.  the  time 
that  may  be  saved  when  an  en  route 
pick-up  is  made  and  a  Class  I  brake  test 
is  performed.  FRA  does  not  currently 
have  an  estimate  of  how  many  en  route 
pick-ups  take  place  annually. 

Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  of  1980 
(5  U.S.C.  601  et  seq.]  requires  an 
assessment  of  the  impacts  of  proposed   . 
rules  on  small  entities.  FRA  has 
conducted  a  regulatory  flexibility 
assessment  of  ^s  rule's  impact  on 
small  entities,  and  the  assessment  has 
been  placed  in  the  public  docket  for  this 
rulemaking. 

1.  Why  Action  by  the  Agency  is  Being 
Considered 

In  1992,  Congress  amended  the 
Federal  rail  safety  laws  by  adding 
certain  statutory  mandates  related  to 
power  brake  safety.  See  49  U.S.C.  20141. 
These  amendments  specifically  address 
the  revision  of  the  power  brake 
regulations  by  adding  a  new  subsection 
which  states: 
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(r)  POWER  BRAKE  SAFETY.— (1)  The 
Secretary  shall  conduct  a  review  of  the 
Department  of  Transportation's  rules  with 
respect  to  railroad  power  brakes,  and  not 
later  than  December  31, 1993,  shall  revise 
such  rules  based  on  such  safety  data  as  may 
be  presented  during  that  review. 

(2)  In  carrying  out  paragraph  (1),  the 
Secretary  shall,  where  applicable,  prescril)e 
standards  regarding  dynamic  brake 
equipment.  •  •  • 

Pub.  L.  No.  102-365,  §  7;  codified  at  49 
U.S.C.  20141.  superseding  45  U.S.C. 
431(r). 

In  addition  to  this  statutory  mandate, 
FRA  received  various  recommendations 
and  petitions  for  rulemaking,  and 
determined  on  its  own  that  the  power 
brake  regulations  were  in  need  of 
revision.  FRA  has  been  in  the  process  of 
revising  the  power  brake  regulations 
since  1992.  An  ANPRM  and  an  NPRM 
revising  the  power  brake  regulations 
were  previously  issued  on  IDecember  31, 
1992  and  September  16, 1994, 
respectively.  See  57  FR  62546  and  59  FR 
47676.  A  detailed  discussion  of  the 
histoiy  leading  up  to  this  NPRM  is 
contained  in  the  preamble.  The  reasons 
for  the  actual  provisions  of  the  action 
considered  by  the  agency  are  explained 
in  the  body  of  the  preamble  and  the 
section-by-section  analysis. 

2.  The  Objectives  and  Legal  Basis  for 
The  Rule 

The  objective  of  the  rule  is  to  enhance 
the  safety  of  rail  transportation, 
protecting  both  those  people  traveling 
and  working  on  the  system,  and  those 
people  off  the  system  who  might  be 
affected  by  a  rail  incident  by  revising 
the  regulations  related  to  the  braking 
systems  used  and  operated  in  freight 
and  other  non-passenger  trains  to 
address  potential  deficiencies  in  the 
existing  regulations,  better  address  the 
needs  of  contemporary  railroad 
operations,  and  ladlitate  the  use  of 
advanced  technologies.  The  legal  basis 
for  this  action  is  reflected  in  the 
response  to  1.  above  and  in  the 
preamble. 

3.  A  Description  of  and  an  Estimate  of 
the  Niunber  of  Small  Entities  to  Which 
the  Proposed  Rule  Would  Apply 

The  Small  Business  Administration 
(SBA)  uses  an  industry  vdde  definition 
of  "small  entity"  based  on  employment. 
Railroads  are  considered  small  by  SBA 
definition  if  they  employ  fewer  than 
1.500  people.  An  agency  may  establish 
one  or  more  other  definitions  of  this 
term,  in  consultation  with  the  SBA  and 
after  an  opportunity  for  public 
comment,  that  are  appropriate  to  the 
agency's  activities. 

The  classification  system  used  in  this 
analysis  is  that  of  the  FRA.  Prior  to  the 


SBA  regulations  estabUshing  size 
categories,  the  Interstate  Commerce 
Commission  (ICC)  developed  a 
classification  system  for  freight  railroads 
as  Class  I,  n,  or  m.  based  on  annual 
operating  revenue.  A  Class  II  railroad 
has  operating  revenue  greater  or  equal  to 
$40  milhon  dollars  but  less  than  $253.7 
million  and  a  Class  III  railroad  has 
operating  revenue  below  $39  million. 
The  Department  of  Transportation's 
Surface  Transportation  Board,  which 
succeeded  the  ICC.  has  not  changed 
these  classifications.  The  ICC 
classification  system  has  been  used 
pervasively  by  FRA  and  the  railroad 
industry  to  identify  entities  by  size. 
After  consultation  with  the  Office  of 
Advocacy  of  the  SBA  and  as  explained 
in  detail  in  the  "Interim  PoUcy 
Statement  Concerning  Small  Entities 
Subject  to  the  Raikoad  Safety  Laws," 
published  August  11, 1997  at  62  Fed. 
Reg.  43024,  FRA  has  decided  to  define 
"small  entity,"  on  an  interim  basis,  to 
include  only  those  entities  whose 
revenues  would  bring  them  within  the 
Class  in  definition.  As  this  is  an 
alternative  definition,  FRA  requests 
conmient  fi'om  interested  parties  on  its 
use. 

All  of  the  small  entities  directly 
affected  by  this  rule  are  Class  in 
railroads.  FRA  certifies  that  this 
proposed  rule  is  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  Class  m  railroads.  FRA  did 
not  quantify  the  estimated  annual  cost 
or  benefit  to  the  average  Class  in 
railroad,  annual  costs  for  all  non-Class 
I  railroads  are  shown  in  Appendix  A  of 
the  Regulatory  Impact  Analysis.  Class  III 
railroads  have  about  15  percent  of  the 
employees  of  all  Class  n  and  in 
railroads.  As  most  the  costs  of  this 
proposed  rule  on  Class  m  railroads  are 
related  to  the  number  and  types  of 
employees  (training,  refiresher  training, 
quaUfication.  and  internal  audit  plans)  a 
rough  estimate  of  the  costs  to  Class  in 
railroads  is  taken  as  about  15  percent  of 
the  training  related  costs  or  about  $2.1 
million  discounted  at  7  percent  over  20 
years.  It  should  be  noted  that  this  cost 
figure  is  a  very  rough  estimate  and 
includes  only  an  estimate  of  the  costs 
related  to  training  as  noted  above. 
Consequently,  FRA  is  seeking  comment 
and  information  from  all  interested 
parties  on  the  costs  to  these  small 
entities  so  this  estimate  can  be  further 
refined  and  developed  fw  the  final  rule. 


4.  A  Description  of  the  Projected 
Reporting.  Recordkeeping  and  Other 
Compliance  Requirements  of  the 
Proposed  Rule,  Including  an  Estimate  of 
the  Qasses  of  Small  Entities  Which  Will 
Be  Subject  to  the  Requirements  and  the 
Type  of  Professional  Skills  Necessary 
for  Preparation  of  the  Report  or  Record 

See  the  Papwrworic  Reduction  Act 
analysis. 

5.  Federal  Rules  Which  May  Dupficate, 
Overlap,  or  Conflict  With  the  Rule 

None. 
Significant  Alternatives 

1.  Differing  compliance  or  reporting 
requirements  or  timetables  which  take 
into  account  the  resources  available  to 
small  entities: 

2.  Clarification,  consolidation,  or 
simplification  of  compUance  and 
reporting  requirements  under  the  rule 
for  such  small  entities: 

3.  Exemption  from  coverage  of  the 
rule,  or  any  part  thereof,  for  such  small 
entities: 

FRA  considered  the  role  that  shortline 
railroads  (Class  U  and  m  raifroads)  have 
in  today's  freight  industry.  FRA  beUeves 
that  the  current  marketplace  requires 
Class  I  railroads  and  shortline  railroads 
to  operate  as  an  integrated  system.  Many 
of  today's  shortlines  rely  on  Class  I 
railroads  for  the  training  of  their 
employees  and  the  maintenance  of  their 
equipment.  In  addition,  many  shortline 
railroads  and  Class  I  railroads 
interchange  and  operate  each  others 
equipment.  Therefore,  except  in  limited 
circumstances,  it  is  impossible,  from  a 
regulatory  standpoint,  to  separate 
shortline  railroads  fit>m  Claas  I 
railroads.  Therefore,  in  order  to  ensure 
the  safety  and  quality  of  train  and 
locomotive  power  braking  systems 
throughout  the  entire  freight  industry, 
this  proposal  generally  imposes  a 
consistent  set  of  leqiurements  on 
shortline  and  Class  I  railroads  as  a 
group.  Although  FRA  recognizes  that 
many  of  the  operational  benefits  created 
by  this  proposal  are  not  available  to 
most  shortUne  operations,  FRA  feels 
that  the  integrated  nature  of  the  freight 
industry  requires  that  universally 
consistent  requirements  be  impeded  on 
both  shortline  and  Class  I  railroads. 

Where  possible,  efforts  were  taken  in 
this  proposal  to  minimize  the  impact  on 
shortline  railroads.  The  proposed 
requirements  related  to  dynamic  brakes 
provide  shortline  railroads  with  the 
option  of  declaring  the  dynamic  brake 
portion  of  a  locomotive  disabled,  so  that 
they  will  not  needlessly  incur  the  cost 
of  maintaining  equipment  that  they  do 
not  choose  to  employ.  FRA  also 
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proposes  to  permit  railroads  to  perform 
Class  II  brake  tests  on  cars  added  to  a 
train  received  in  interchange,  if  the  train 
will  travel  a  distance  not  to  exceed  20 
miles  from  the  point  at  which  it  was 
received  in  interchange.  The  current 
regulations  require  the  performance  of 
at  least  a  transfer  train  brake  test  on  the 
entire  train,  rather  than  testing  only 
those  cars  added.  FRA  believes  this  will 
provide  a  cost  savings  to  short  Une 
railroads  and  seeks  comment  from 
interested  parties  on  the  number  of 
transfer  train  brake  tests  and  initial 


terminal  brake  tests  that  are  conducted 
when  trains  are  received  in  interchange. 
FRA  also  seeks  comments  and 
suggestions  from  all  interested  parties 
with  regtud  to  any  requirement 
proposed  as  to  alternative  approaches 
that  might  reduce  the  impact  of  the 
proposal  on  shortlines,  particularly 
Class  in  railroads. 

4.  Use  of  Performance,  Rather  Than 
Design  Standards 

Where  possible,  especially  with 
regard  to  advanced  technologies  and 
certain  brake  system  components,  an 


attempt  was  made  to  tie  the  proposed 
requirements  to  performance. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq.  The 
sections  that  contain  the  new 
information  collection  requirements  and 
the  estimated  time  to  fulfill  each 
requirement  are  as  follows: 


49  CFR  section 


Respondent  universe 


229.27— Annual  tests 

232.7— Waivers 

232.15— Movement    of    Defective 
Equipment 

Taos 

Written  Notification  

232.17— Special  Approval   Proce- 
dure: 

Petitions  for  special  ap- 
proval of  safety-critical 
revision. 
Petitions  for  special  ap- 
proval of  pre-revenue 
service  acceptance 
plan. 

Service  of  petitions 

Statement  of  interest  

CommentPubHc/railroads 
232. 1 03— Geni    requirements— all 
train  brake  systems. 

Locomotives — 1st  Year  ... 
Locomotives— Subquent 
Years. 
232.105 — Geni    requirements    for 

locomotives. 
232.107— Air      source       require- 
nrwnts— IstYear. 

Subsequent  Years 

Amendments  to  Plan 

Recordkeeping 

Coki  weather  situations  ... 
2^.109— Dynamic  brake  require- 
ments—status. 

Inoperative  dynamic 

tyakes. 
Permanently  disatiled  dy- 
namic brakes— 1st  Year. 

Sut)sequent  Years 

Operating  rules— 1st  Year 

Subsequent  Years 

Amendments 

Knowledge  criteria— loco- 
motive engineers — 1st 
Year. 

232.111— Train    information    han- 
dling—1st  Year. 

Sut)sequent  Years 

Amendments 

Report    requirements    to 
train  crew. 
232.203— Training  requirements — 
Tr.  Prog.— 1st  Year. 

Sut>sequent  Years 

Amendments  to  written 
program. 


20,000  locomotives 
545  railroads  


1,220,000  cars 
1,220,000  cars 


545  railroads 


545  railroads 


545  railroads  ... 
Public/railroads 
15  comments ... 
1,200,000  cars 


545  railroads  

25  new  railroads 


545  railroads 
545  railroads 


25  new  railroads . 
50  existing  plans 
50  existing  plans 

545  railroads  

545  railroads  


8,000  locomotives 
8,000  kxx>motives 


545  railroads 
5  new  railroads  . 
545  railroads  ... 
545  railroads  ... 


5  new  railroads  ..~ 
545  railroads  


10  new  railroads . 

100  railroads  

545  railroads  


545  railroads 

15  railroads  .. 
545  railroads 


Total  annual  re- 
sponses 


18,000  tests 
10  petitk>ns  . 


48,200  tags  .... 
16,000  notices 


1  petition 


2  petitions 


3  petitions 

15  comments 

4  hours  

140,000  stickers 


50  procedures 
1  procedure  .... 


50  plans 


1  plan 

10  amendments 
2,000  records  .... 

37  plans 

1,656,000  


records  .. 
400  tags 


8,000  kxjomotives 2.800  stencilings 

20  stencilings  

300  oper.  rules  ... 
5  operating  mles 
15  amendments  . 


300.anr)endments 
545  procedures  ... 


10  procedures 

100  amendments 
2,112.000  reports 


300  programs 


1  program 

545  amendments 


Average  time 
per  response 


15  minutes 
40  hours  ... 


5  minutes 
3  minutes 


20,000  inspections  ....    5  minutes 


100  hours 


100  hours 


40  hours  .... 

4  hours 

60  hours  ... 
10  minutes 


4  hours 
4  hours 


40  hours  .. 

40  hours  .. 
20  hours  .. 
20  hours  .. 
20  hours  .. 
5  minutes 


5  minutes  . 

5  minutes 
4  hours  ... 
4  hours  ... 

1  hour 

16  hours  . 


16  hours 
SO  hours 


40  hours  ... 
20  hours  ... 
10  minutes 

80  hours  ... 

100  hours  . 
8  hours  ..... 


Total  annual 
burden  hours 


4,500  hours 
400  hours  ... 


4,017  hours 
800  hours  ... 


100  hours 
200  hours 


Total  annual 
burden  cost 


120  hours 

60  hours 

2,700. 
23,333  hours 


200  hours 
4  hours  .... 


4  minutes 27  hours 


1,667  hours 
2,000  hours 


40  hours  

200  hours 

40,000  hours  .. 
740  hours  ...;... 
138,000  hours 


233  hours 


2  hours 

1,200  hours 

20  hours 

15  hours 

4,800  hours 


80  hours 

27,250  hours 


400  hours 

2,000  hours  .... 
352,000  hours 

24,000  hours  .. 

100  hours 

4,360  hours  .... 


$157,500 
18,000 


140,595 
28,000 


4,500 


9,000 


5,400 
2.700 

816,655 

9,000 
180 

58,345 

90,000 

1.800 

9,000 

1,800,000 

33,300 

4,830,000 

945 

8.155 

70 

54,000 

900 

675 

216.000 


3,600 
1,226.250 

18.000 

90.000 

12,320,000 

1,080,000 

4,500 
196,200 
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49  CFR  section 


Training  records 

Training  modifications ...... 

Audit  program 

Amendments  to  audit  pro- 
gram. 

232.205— Class  1  brake  test 

232.207— Class  1A  brake  tests— 
1st  Year. 

•  Sut>sequent  Years 

Notification 

232.209— Class  II  brake  tests-in- 
termediate inspection. 

Operator  of  train  

Electronk:  communication 
link. 

232.211— Class    II     brake    test- 
trainline  continuity  insp. 

Electronk:  communk:atkxi 
link. 

232.213— Extended  haul  trains  

Record  of  all  defective/in- 
operatrve  brakes. 
232.303— Geni  requirements— sin- 
gle car  test 

Last   repair   track   brake 
test/single  car  test. 
232.309— Repair  track  brake  test .. 
232.311 — Process     for    changing 

maintenance  reqmnts. 
232.403— Design         stds— 1-way 
end-of-train  (EOTs)  dev. 

Unkjue  Code 

232.40&— Design   +   Performance 

stds.— 2-way  EOTs. 
232.407 — Operations   requiring  2- 

way  EOTs. 
232.409— Insp.    and    Testing    of 
EOTs. 

Telemetry      Equipment — 
Testing  and  Calibration. 
232.503— Process     to     introduce 
new  brake  technology. 

Special  approval 

232.505— Pre-revenue  service  ac- 
cept test  plar>— 1st  Yr.. 

Sut)sequent  Years  .... 

Amendments 

Design  descriptkxi 

Report    to    FRA    Assoc. 

Admin,  for  Safety. 
Brake  system  technokjpy 
testing. 


Respondent  universe 


545  railroads  

545  railroads 

545  railroads  

545  railroads  

545  railroads  

545  railroads  

545  railroads  

545  railroads 

545  railroads  

545  railroads  

545  railroads 

545  railroads  

545  railroads  

84,000  long  dist.  mvmts 
84,000  kKig  disL  mvnfits 

1,200,000  frgt  cars 

1 ,200,000  frgt  cars 

640  shops 

Assoc.  Am.  Railroads  ... 

545  railroads  

545  railroads 

545  railroads  

545  railroads  

245  railroads  

245  railroads  

545  railroads  

545  railroads  

545  railroads  ...„ 

545  railroads  „... 

545  railroads  

546  railroads  , 

545  railroads  

545  railroads 


Total  annual  re- 
sponses 

67,000  records 

67,000  notifjc 

545  programs 

50  amendments  ... 

1,656,000  notices  . 
15  lists 

1  Kst 

5  amendments 

1,920,000  comnts. 

comnts 

1.920,000  

comm .... 

32,000  messages .. 
500,000  

commun 

5,000  messages  .... 

70  letters  

25,200  records 

24,000  tags  

240,000  stnci 

960  tests 

1  revisnn 

4  btllkKi  mess 

12  requests 

8  billion  mess 

50,000  comm  

450.000  comra  

32,708  units 

1  letter 

1  request 

1  main  

1  main  procedure  .. 
1  main  procedure  .. 

1  petition 

1  report 

5  descriptions 


Average  time 
per  response 

10  minutes 

3  minutes 

40  hours 

20  hours 

45  seconds 

30  minutes 

1  hour  

1  hour  

3  seconds  

2  secorxls 

2  secorxls 

5  seconds  

5  secorxls 

15  minutes 

30  minules 

10  minules 

5  minutes 

30  minutes 

100  hours 

1/186,000  se& 

5  muxites ....... 

1/186,000  sec. 

30  secorxls 

30  seconds , 

1  minuto 

1  hour  . „„..._. 

2  hours 

160  hours 

160  hours 

40  hours  ..„ 

40  hours 

8  hours 

40  hours „ 


Total  anrujal 
burden  hours 


11,167  hours  .. 
3,350  hours  .... 
21 ,800  hours  .. 
1,000  hours  .... 

20,700  hours  .. 
8  hours 

1  hour  

5  hours 

1,600  hours  .... 

1,067  hours  .... 
18  hours 

694  hours 

7  hours 

18  hours 

12,600  hours  .. 

4.000  hours  .... 

20,000  hours  .. 

480  hours  

100  hours 

6  hours , 

1  hour 

12  hours 

417  hours 

3,750  hours 

545  hours 

1  hour  

2  hours 

160  hours 

160  hours 

40  hours 

40  hours 

8  hours 

200  hours 


Total  annual 
burden  cost 


390,845 

117,250 

981,000 

45,000 

724.500 
360 

45 

225 

56.000 

37,345 
630 


24,290 

245 

810 
441,000 

140,000 

700.000 

16,800 
4,500 

0 

35 
0 

14.595 

168.750 

24,525 

45 

90 
7.200 

7.200 

1300 

1,800 

360  hours 


9,000 


All  estimates  include  the  time  for 
reviewing  instructions;  searching 
existing  data  sources;  gathering  or 
maintaining  the  needed  data:  and 
reviewing  the  Information.  Pursuant  to 
44  U.S.C.  3506(c)(2)(B),  FRA  soUcits 
conunents  concerning:  whether  these 
information  collection  requirements  are 
necessary  for  the  proper  performance  of 
the  function  of  FRA.  including  whether 
the  information  has  practical  utility;  the 
accuracy  of  FRA's  estimates  of  the 
burden  of  the  information  collection 
requirements;  the  quality,  utility,  and 
clarity  of  the  information  to-be 


collected;  and  whether  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized.  For 
information  or  a  copy  of  the  paperwork 
package  submitted  to  OMB,  contact 
Robert  Brogan  at  202-493-6292. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
collection  of  information  requirements 
should  direct  them  to  Robert  Brogan, 
Federal  Railroad  Administration.  RRS- 
21,  Mail  Stop  25,  400  7th  Street,  S.W., 


Washington.  D.C.  20590.  An  advance 
copy  of  the  information  collection 
'  package  for  this  proposed  rule  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  for  review  and  approval. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
requirements  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assiired  of  having  its  full 
eSiect  if  OMB  receives  it  within  30  days 
of  pubUcation.  The  final  rule  will 
respond  to  any  OMB  or  public 
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comments  on  the  information  collection 
requirements  gontained  in  this  proposal. 

FRA  is  not  authorized  to  impose  a 
penalty  on  persons  for  violating 
information  collection  requirements 
which  do  not  display  a  current  OMB 
control  number,  if  required.  FRA 
intends  to  obtain  current  OMB  control 
numbers  for  any  new  information 
collection  requirements  resulting  from 
this  rulemaking  action  prior  to  the 
effective  date  of  a  final  rule.  The  valid 
OMB  control  number  for  this 
information  collection  is  2130-0008. 

Environmental  Impact 

FRA  has  evaluated  these  proposed 
regulations  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  environmental 
impact  of  FRA  actions,  as  required  by 
die  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  seq.),  and  related 
directives.  This  notice  meets  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 

Federalism  Implications 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federaUsm  imphcations  to 
warrant  the  preparation  of  a  Federalism 
.  Assessment. 

Request  for  Public  Comments 

FRA  proposes  to  adopt  a  new  part  232 
and  amend  parts  229  and  231  of  title  49, 
Code  of  Federal  Regulations,  as  set  forth 
below.  FRA  solicits  comments  on  all 
aspects  of  the  proposed  rules  whether 
through  written  submissions,  or 
participation  in  the  public  hearings,  or 
both.  niA  may  make  changes  in  the 
final  rules  based  on  comments  received 
in  response  tothis  notice. 

List  of  Subjects 

49  CFR  Part  229 

Penalties,  Railroad  safety.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  231 
Penalties,  Railroad  safety. 

49  CFR  Part  232 

Penalties,  Railroad  safety. 

The  Proposal 

In  consideration  of  the  following,  FRA 
proposes  to  amend  chapter  11,  subtitle  B 
of  title  49,  Code  of  Federal  Regulations 
as  follows: 

PART  229— {AMENDED] 

1.  The  authority  citation  for  part  229 
is  revised  to  read  as  follows: 


Authority:  49  U.S.C  20102-20103,  20133, 
20137-20138.  20143.  20701-20703, 21301- 
21302,  21304;  49  CFK  1.49(c),  (m). 

2.  Section  229.5  is  amended  by 
adding  a  new  paragraph  (p)  to  read  as 
follows: 

§229.5    Definitions. 

•  •        •        •        • 

(p)  Electronic  air  brake  means  a 
computer  based  system  which  provides 
the  means  for  control  of  the  locomotive 
brakes  or  train  brakes  or  both. 

3.  Section  229.25  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§229.25    Tests:  Every  periodic  inspection. 

•  •        •        «        • 

(a)  All  mechanical  gauges  used  by  the 
engineer  for  braking  the  train  or 
locomotive,  except  load  meters  used  in 
conjunction  with  an  auxiliary  brake 
system,  shall  be  tested  by  comparison 
with  a  dead- weight  tester  or  a  test  gauge 
designed  for  this  purpose. 

•  *        •        *        * 

4.  Section  229.27  is  amended  by 
redesignating  paragraphs  (a)(3)  and 
(a)(4)  as  paragraphs  (a)(4)  and  (a)(5),  by 
adding  a  new  paragraph  (a)(3),  and  by 
revising  paragraph  (b)  to  read  as  follows: 

§229.27    Annual  tests. 


(a)  *  •  • 

(3)  The  compressor  or  compressors 
shall  be  tested  for  capacity  by  orifice 
test. 

•  •        •        •        • 

(b)  The  load  meter  shall  be  tested. 
Each  device  used  by  the  engineer  for 
braking  the  train  or  locomotive  that 
provides  an  indication  of  air  pressure 
electronically  shall  be  tested  by 
comparison  with  a  test  gauge  or  self-test 
designed  for  this  purpose.  Errora  of 
greater  than  five  percent  or  three 
poxmds  per  square  inch,  whichever  is 
less,  shall  be  corrected.  The  date  and 
place  of  the  test  shall  be  recorded  on 
Form  FRA  F  6180-49A,  and  the  person 
conducting  the  test  and  that  person's 
supervisor  shall  sign  the  form. 

•  •        •        *        • 

5.  Section  229.53  is  revised  to  read  as 
follows: 

§229.53    Bral(e  gauges. 

All  mechanical  gauges  {uid  all  devices 
providing  indication  of  air  pressure 
electronically  that  are  used  by  the 
engineer  for  braking  the  train  or 
locomotive  shall  be  located  so  that  they 
may  be  conveniently  read  from  the 
engineer's  usual  position  during 
operation.  A  gauge  or  device  shall  not 
be  more  than  three  poimds  per  square 
inch  in  error. 


PART  231— [AMENDED] 

6.  The  authority  citation  for  part  231 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  20102-20103,  20131. 
20301-20303,  21301-21302,  21304;  49  CFR 
1.49(c),  (m). 

7.  Section  231.0  is  amended  by 
adding  paragraphs  (b)(3)  through  (5)  and 
paragraph  (f)  to  read  as  follows: 

§  231.0  Applicabiiity  and  penalties. 

***** 

(b)*  •  *  --- 

(3)  A  freigfht  train  of  four-wheel  coal 
care. 

(4)  A  freight  train  of  eight-wheel 
standard  logging  care  if  the  height  of 
each  car  from  the  top  of  the  rail  to  the 
center  of  the  coupling  is  not  more  than 
25  inches. 

(5)  A  locomotive  used  in  hauling  a 
train  referred  to  in  paragraph  (b)(4)  of 
this  section  when  the  locomotive  and 
care  of  the  train  are  used  only  to 
transport  logs. 

•        •        •        •        • 

(f)  Except  as  provided  in  paragraph  (b) 
of  this  section,  §  231.31  also  applies  to 
an  operation  on  a  24-inch.  36-inch,  or 
other  narrow  gage  railroad. 

8.  Part  231  is  mrther  amended  by 
adding  §  231.31  to  read  as  follows: 

§  231 .31    Drawbars  for  frsIgM  cars; 
standard  height 

(a)  Except  on  can  specified  in 
paragraph  (b)  of  this  section — 

(1)  On  standard  gage  (56Vi-inch  gage) . 
railroads,  the  maximum  height  of 
drawbars  for  fi«ight  can  (measured 
perpendicularly  from  the  level  of  the 
tops  of  the  rails  to  the  centers  of  the 
drawbars)  shall  be  34V^  inches,  and  the 
minimum  height  of  drawbara  for  freight 
care  on  such  standard  gage  railroads 
(measured  in  the  same  manner)  shall  be 
31*/^  inches. 

(2)  On  36-inch  gage  railroads,  the 
maximum  height  of  drawbara  for  freight 
care  (measiued  from  the  level  of  the  tops 
of  rails  to  the  centera  of  the  drawbara) 
shall  be  26  inches,  and  the  minimum 
height  of  drawbara  for  freight  can  on 
such  36-inch  gage  railroads  (measured 
in  the  same  manner)  shall  be  23  inches. 

(3)  On  24-inch  gage  railroads,  the 
maximiun  height  of  drawbara  for  freight 
can  (measured  from  the  level  of  the  tops 
of  rails  to  the  centera  of  drawbara)  shall 
be  17*/^  inches,  and  the  minimum 
height  of  drawbara  for  frei^t  can  on  24- 
in(±  gage  railroads  (measured  in  the 
same  manner)  shall  be  14V2  inches. 

(4)  On  railroads  operating  on  track 
with  a  gage  other  than  those  contained 
in  paragraphs  (a)(1)  through  (a)(3),  the 
maximum  and  miTiimiim  height  of 
drawbara  for  freight  cara  operating  on 
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those  railroads  shall  be  established 
upon  written  approval  of  FRA. 

(b)  This  section  shall  not  apply  to  a 
railroad  all  of  whose  track  is  less  than 
24  inches  in  gage. 

9.  Appendix  A  of  Part  231  is  amended 
by  adding  an  entry  for  §  231.31  to  the 
end  of  the  Schedule  of  Civil  Penalties  to 
read  as  follows: 

Appendix  A  to  Part  231— Schedule 
OF  Civil  Penalties 


FRA  safety  ap- 
pliance defect 
code  section 

Viola- 
tion 

Willful 
viola- 
tion 

* 

•             • 

• 

* 

231.31 

Drawbars, 
standard 
height. 

2,500 

5.000 

• 

•                           • 

• 

• 

10.  Part  232  is  revised  to  read  as 
follows: 

PART  232— BRAKE  SYSTEM  SAFETY 
STANDARDS  FOR  FREIGHT  AND 
OTHER  NON-PASSENGER  TRAINS 
AND  EQUIPMENT 

Subpart  A — General 

Sec. 

232.1    Purpose  and  scope. 

232.3    Applicability. 

232.5    Definitions. 

232.7    Waivers. 

232.9    Responsibility  for  compliance. 

232.11    Penalties. 

232.13    Preemptive  effect. 

232.15    Movement  defective  equipment. 

232.17    Special  approval  procedure. 

Subpart  B— General  Requirements 

232.101    Scope. 

232.103    General  requirements  for  all  train 

brake  systems. 
232.105    General  requirements  for 

locomotives. 
232.107    Air  source  requirements  and  cold 

weather  operations. 
232.109    Dynamic  brake  requirements. 
232.111    Train  handling  information. 

Subpart  C— inspection  and  Testing 
Requirements 

232.201    Scope. 

232.203    Training  requirements. 

232.205    Class  I  brake  tests— Initial  terminal 

inspection. 
232.207    GassIA  brake  tests— 1,000-mile 

inspection. 
232.209    Qass  11  brake  tests— Intermediate 

inspection. 
232.211    Class  HI  brake  tests— Trainline 

continuity  inspection. 
232.213    Extended  haul  trains. 
232.215    Transfer  train  brake  test. 
232.217    Train  brake  system  tests  conducted 

using  yard  air. 
232.219    Double  heading,  helper  service, 

and  distributed  power. 


Subpart  D— Periodic  Malntsnance  and 
Testing  Requirements 

232.301     Scope. 

232.303    General  requirements. 

232.305    Repair  track  brake  tests. 

232.307    Single  car  tests. 

232.309    Repair  track  brake  test  and  single 

car  test  equipment  and  devices. 
232.311    Process  for  changing  maintenance 

requirements. 

Subpart  E— End-of-Train  Devices 

232.401     Scope. 

232.403    Design  standards  for  one-way  end- 
of-train  devices. 

232.405    Design  and  performance  standards 
for  two-way  end-of-train  devices. 

232.407    Operations  requiring  use  of  two- 
way  end-of-train  devices;  prohibition  on 
purchase  of  nonconforming  devices. 

232.409    Inspection  and  testing  of  end-of- 
train  devices. 

Subpart  F— introduction  of  New  Brake 
System  Technology 

232.501     Scope. 

232.503    Process  to  introduce  new  brake 

system  technology. 
232.505    Pre-revenue  service  acceptance 

testing  plan. 

Appendix  A — Schedule  of  Civil  Penalties 
[Resenred] 

Authority:  49  U.S.C.  20102-20103,  20133, 
20141,  20301-20303. 20306.  21301-21302, 
21304;  49  CFR  1.49  (c),  (m). 

Subpart  A— Oeneral 

§  232.1    Purpose  and  scope. 

This  part  prescribes  the  minimum 
Federal  safety  standards  for  all  freight 
and  other  non-passenger  train  brake 
systems  and  equipment.  This  part  does 
not  restrict  a  railroad  from  adopting  or 
enforcing  additional  or  more  stringent 
requirements  not  inconsistent  with  this 
part 

§232.3    Applicability. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  this  part 
applies  to  all  railroads  that  operate 
freight  or  other  non-passenger  train 
service  on  standard  gage  track  which  is 
part  of  the  general  railroad  system  of 
transportation. 

(b)  Subpart  E  of  this  part  applies  to  all 
trains  operating  on  trade  which  is  part 
of  the  general  railroad  system  of 
transportation  unless  specifically 
excepted  in  that  subpart. 

(c)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  does  not 
apply  to: 

(1)  A  railroad  that  operates  only  on 
track  inside  an  installation  that  is  not 
part  of  the  general  railroad  system  of 
transportation. 

(2)  Intercity  or  commuter  passenger 
train  operations  on  standard  gage  track 
which  is  part  of  the  general  railroad 
system  of  transportation; 


(3)  Commuter  or  other  short-haul  rail 
passenger  train  operations  in  a 
metropolitan  or  subiu'ban  area  (as 
described  by  49  U.S.C.  20102(1)), 
including  public  authorities  operating 
passenger  train  service; 

(4)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  with 
the  general  railroad  system  of 
transportation; 

(5)  Tourist,  scenic,  historic,  or 
excureion  operations,  whether  on  or  o£f 
the  general  railroad  system; 

(6)  A  freight  train  of  four-wheel  coal 
can; 

(7)  A  freight  train  of  eight-wheel 
standard  logging  can  if  the  height  of 
each  car  fitim  the  top  of  the  rail  to  the 
center  of  the  coupling  is  not  more  than 
25  inches;  or 

(8)  A  locomotive  used  in  hauling  a 
train  referred  to  in  paragraph  (b)(6)  of 
this  section  when  the  locomotive  and 
cars  of  the  train  are  used  only  to 
transport  logs. 

(d)  The  provisions  formerly  contained 
in  Intentate  Commerce  Commission 
Order  13528,  of  May  30, 1945.  as 
amended,  now  revoked,  are  codified  in 
this  paragraph.  This  part  is  not 
applicable  to  the  following  equipment: 

(1)  Scale  test  weight  care; 

(2)  Locomotive  cranes,  steam  shovels, 
pile  driven,  and  machines  of  similar 
construction,  and  maintenance 
machines  built  prior  to  September  21, 
1945; 

(3)  Export,  industrial,  and  other  can 
not  owned  by  a  railroad  which  are  not 
to  be  used  in  service,  except  for 
movement  as  shipments  on  their  own 
wheels  to  given  destinations.  Such  can 
shall  be  properly  identified  by  a  card 
attached  to  each  side  of  the  car,  signed 
by  the  shipper,  stating  that  such 
movement  is  being  made  under  the 
authority  of  this  paragraph. 

(4)  Industrial  and  other  than  lailroad- 
owned  can  which  are  not  to  be  used  in 
service  except  for  movement  within  the 
limits  of  a  single  switching  district  (i.e., 
within  the  limits  of  an  industrial 
facility); 

(5)  Narrow-gage  can;  and 

(6)  Can  used  exclusively  in  switching 
operations  and  not  used  in  train 
movements  within  the  meaning  of  the 
Federal  safety  appliance  laws  (49  U.S.C. 
20301-20306). 

§232.5    Definitions. 
For  purposes  of  this  part — 
AAR  means  the  Association  of 
American  Railroads. 

Air  brake  means  a  combination  of 
devices  operated  by  compressed  air, 
arranged  in  a  system,  and  controlled 
manually,  electrically,  electronically,  or 
pneumatically,  by  means  of  which  the 
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motion  of  a  railroad  car  or  locomotive 
is  retarded  or  arrested. 

Air  Flow  Indicator,  AFAf  means  a 
specific  air  flow  indicator  required  by 
the  air  flow  method  of  qualifying  train 
air  brakes  (AFM).  The  AFM  Air  Flow 
Indicator  is  a  calibrated  air  flow 
measuring  device  which  is  clearly 
visible  and  legible  in  daylight  and 
darkness  from  the  engineer's  normal 
operating  position.  The  indicator  face 
displays 

(1)  Markings  from  10  cubic  feet  per 
minute  (CFM)  to  80  CFM,  in  increments 
of  10  CFM  or  less,  and 

(2)  Numerals  indicating  20, 40,  60, 
and  80  CFM  for  continuous  monitoring 
of  air  flow. 

Bind  means  restrict  the  intended 
movement  of  one  or  more  brake  system 
components  by  reduced  clearance,  by 
obstruction,  or  by  increased  friction. 

Brake,  dynamic  means  a  train  braking 
system  whereby  the  kinetic  energy  of  a 
moving  train  is  used  to  generate  electric 
current  at  the  locomotive  traction 
motors,  which  is  then  dissipated 
through  resistor  grids  or  into  the 
catenary  or  third  rail  system. 

Brake,  effective  means  a  brake  that  is 
capable  of  producing  its  required 
designed  retarding  force  on  the  train.  A 
car's  air  brake  is  not  considered 
effective  if  its  piston  travel  exceeds: 

(1)  IOV2  inches  for  cars  equipped  with 
nominal  12-inch  stroke  brake  cyUnders; 
or 

(2)  The  piston  travel  limits  indicated 
on  the  stencil,  sticker,  or  badge  plate  for 
that  brake  cylinder. 

Brake,  hand  means  a  brake  that  can  be 
applied  and  released  by  hand  to  prevent 
or  retard  the  movement  of  a  locomotive. 

Brake  indicator  means  a  device  which 
indicates  the  brake  application  range 
and  indicates  whether  brakes  are 
applied  and  released. 

Brake,  inoperative  means  a  primary 
brake  that,  for  any  reason,  no  longer 
applies  or  releases  as  intended. 

Brake,  parking  means  a  brake  that  can 
be  applied  by  means  other  than  by 
hand,  such  as  spring,  hydraulic,  or  air 
pressure  when  the  brake  pipe  air  is 
depleted,  or  by  an  electrical  motor. 

Brake  pipe  means  the  system  of 
piping  (including  branch  pipes,  angle 
cocks,  cutout  codes,  dirt  collectors, 
hoses,  and  hose  couplings]  used  for 
connecting  locomotives  and  all  railroad 
cars  for  the  passage  of  compressed  air. 

Brake,  primary  means  those 
components  of  the  train  brake  system  ' 
necessary  to  stop  the  train  within  the 
signal  spacing  distance  writhout  thermal 
damage  to  friction  braking  surfaces. 

Biwce,  secondary  means  those 
components  of  the  train  brake  system 
which  develop  supplemental  brake 


retarding  force  that  is  not  needed  to  stop 
the  train  within  signal  spacing  distances 
or  to  prevent  thermal  damage  to  wheels. 

Emergency  application  means  an 
irretrievable  brake  appUcation  resulting 
in  the  maximum  retarding  force 
available  from  the  train  brake  system. 

End-of-train  device,  one-way  means 
two  pieces  of  equipment  linked  by  radio 
that  meet  the  requirements  of  §  232.403. 

End-of-train  device,  two-way  means 
two  pieces  of  equipment  linked  by  radio 
that  meet  the  requirements  of  §§  232.403 
and  232.405. 

Foul  means  any  condition  which 
restricts  the  intended  movement  of  one 
or  more  brake  system  components 
because  the  component  is  snagged, 
entangled,  or  twisted. 

Freight  car  means  a  vehicle  designed 
to  carry  freight,  or  railroad  personnel,  by 
rail  and  a  car  designed  for  use  in  a  work 
or  wreck  train  or  other  non-passenger 
train. 

Locomotive  means  a  piece  of  railroad 
on-track  equipment,  other  than  hi-rail, 
specialized  maintenance,  or  other 
similar  equipment,  which  may  consist 
of  one  or  more  units  operated  &t>m  a 
single  control  stand — 

(1)  With  one  or  more  propelling 
motors  designed  for  moving  other 
railroad  equipment; 

(2)  With  one  or  more  propelling 
motors  designed  to  transport  frei^t  or 
passenger  traffic  or  both;  or 

(3)  Without  propelling  motors  but 
with  one  or  more  control  stands. 

Locomotive  cab  means  that  portion  of 
the  superstructure  designed  to  be 
occupied  by  the  crew  operating  the 
locomotive. 

Locomotive,  controlling  means  the 
locomotive  frt)m  which  the  engineer 
exercises  control  over  the  train. 

Off  air  means  equipment  that  is  not 
connected  to  a  continuous  source  of 
compressed  air  of  at  least  60  pounds  per 
square  inch  (psi). 

Ordered  or  date  ordered  means  the 
date  on  which  notice  to  proceed  is  given 
by  a  prociuing  railroad  to  a  contractor 
or  supplier  for  new  equipment. 

Piston  travel  means  the  amoimt  of 
linear  movement  of  the  air  brake  hollow 
rod  (or  equivalent)  or  piston  rod  when 
forced  outward  by  movement  of  the 
piston  in  the  brake  cylinder  or  actuator 
and  limited  by  the  brake  shoes  being 
forced  against  the  wheel  or  disc. 

Point  of  origin  means  the  location 
where  a  train  is  originally  assembled;  it 
is  also  referred  to  as  the  initial  terminal. 

Pre-revenue  service  acceptance  testing 
plan  means  a  document,  as  further 
specified  in  §  232.505,  prepared  by  a 
railroad  that  explains  in  detail  how  pre- 
revenue  service  tests  of  certain 
equipment  demonstrate  that  the 


equipment  meets  Federal  safety 
standards  and  the  railroad's  own  safety 
design  requirements. 

Previously  tested  equipment  means 
equipment  that  has  received  a  Class  I 
brake  test  pursuant  to  §  232.205  and  has 
not  been  off  air  for  more  than  four 
hovus. 

Qualified  mechanical  inspector 
means  a  quahfied  person  who  has 
received,  as  a  part  of  the  training, 
qualification,  and  designation  program 
required  under  §  232.203,  instruction 
and  training  that  includes  "hands-on" 
experience  (under  appropriate 
supervision  or  apprenticeship)  in  one  or 
more  of  the  following  functions: 
troubleshooting,  inspection,  testing, 
maintenance  or  repair  of  the  specific 
train  brake  and  other  components  and 
systems  for  which  the  inspector  is 
assigned  responsibiUty.  Further,  the 
mechanical  inspector  shall  be  a  person 
whose  primary  responsibility  includes 
work  generally  consistent  with  the 
functions  referenced  in  this  definition. 

Qualified  person  means  a  person 
determined  by  a  railroad  to  have  the 
knowledge  and  skills  necessary  to 
perform  one  or  more  functions  required 
under  this  part.  The  railroad  determines 
the  qualifications  and  competencies  for 
employees  designated  to  perform 
various  functions  in  the  manner  set 
forth  in  this  part. 

Railroad  means  any  form  of  non- 
highway  ground  transportation  that  nms 
on  rails  or  electromagnetic  guideways, 
including: 

(1)  Commuter  or  short-haul  rail 
passenger  service  in  a  metropolitan  or 
suburban  area  and  commuter  railroad 
service  that  was  operated  by  the 
Consolidated  Rail  Corporation  on 
January  1, 1979;  and 

(2)  High  speed  groimd  transportation 
systems  that  connect  metropolitan  areas, 
without  regard  to  whether  those  systems 
use  new  technologies  not  associated 
with  traditional  railroads.  The  term 
"railroad"  is  also  intended  to  mean  a 
person  that  provides  railroad 
transportation,  whether  directly  or  by 
contracting  out  operation  of  the  railroad 
to  another  person.  The  term  does  not 
include  rapid  transit  operations  in  an 
urban  area  that  are  not  connected  to  the 
general  railroad  system  of 
transportation. 

Rebuilt  equipment  means  equipment 
that  has  imdergone  overhaul  identified 
by  the  railroad  as  a  capital  expense 
imder  the  Surface  Transportation 
Board's  accoimting  standards. 

Refresher  training  means  periodic 
retraining  required  for  employees  or 
contractors  to  remain  qualified  to 
perform  specific  equipment 
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troubleshooting,  inspection,  testing, 
maintenance,  or  repair  functions. 
Respond  as  intended  means  to 
produce  the  result  that  a  device  or 
system  is  designed  to  produce. 

Service  application  means  a  brake 
application  that  results  from  one  or 
more  service  reductions  or  the 
equivalent. 

Service  reduction  means  a  decrease  in 
brake  pipe  pressure,  usually  fix)m  5  to 
25  psi  at  a  rate  sufficiently  rapid  to 
move  the  operating  valve  to  service 
position,  but  at  a  rate  not  rapid  enough 
to  move  the  operating  valve  to 
emergency  position. 

Solid  block  of  cars  means  two  or  more 
freight  care  continuously  and 
consecutively  coupled  together  in  a 
train  which,  when  removed  bom  the 
train,  remain  intact  and  coupled 
together  with  the  train  line  remaining 
connected  and  open  within  the  block. 

State  inspector  means  an  inspector  of 
a  participating  State  rail  safety  program 
under  part  212  of  this  chapter. 
Switching  service  means  the 
classification  of  freight  cars  according  to 
commodity  or  destination;  assembling 
of  cars  for  train  movements;  changing 
the  position  of  care  for  purposes  of 
loading,  imloading,  or  weighing;  placing 
of  locomotives  and  care  for  repair  or 
storage;  or  moving  of  rail  equipment  in 
connection  with  work  service  that  does 
not  constitute  a  train  movement. 

Tourist,  scenic,  historic,  or  excursion 
operations  are  railroad  operations  that 
carry  passengers,  often  using  antiquated 
equipment,  vdth  the  conveyance  of  the 
passengere  to  a  particular  destination 
not  being  the  principal  purpose. 

Train  means  one  or  more  locomotives 
coupled  with  one  or  more  freight  care, 
except  during  switching  service. 

Train  line  means  the  brake  pipe  or 
any  other  non-pneumatic  system  used  to 
transmit  the  signal  that  controls  the 
locomotive  and  freight  car  brakes. 
Transfer  train  means  a  train  that 
travels  between  a  point  of  origin  and  a 
point  of  final  destination  not  exceeding 
20  miles  and  is  not  performing 
switching  service. 

Yard  air  means  a  sotux%  of 
compressed  air  other  than  bom  a 
locomotive. 

Yard  train  means  a  train  used  only  to 
perform  svdtching  service  within  a 
single  yard. 

§232.7    Waivers. 

(a)  Any  pereon  subject  to  a 
requirement  of  this  part  may  petition 
the  Administrator  for  a  waiver  of 
compliance  with  such  requirement.  The 
filing  of  such  a  petition  does  not  affect 
that  pereon 's  responsibility  for 
compliance  with  that  requirement  while 
the  petition  is  being  considered. 


(b)  Each  petition  for  waiver  must  be 
filed  in  the  manner  and  contain  the 
information  required  by  part  211  of  this 
chapter. 

(c)  If  the  Administrator  finds  that  a 
waiver  of  compliance  is  in  the  public 
interest  and  is  consistent  with  railroad 
safety,  the  Administrator  may  grant  the 
waiver  subject  to  any  conditions  the 
Administrator  deems  necessary.  Where 
a  waiver  is  granted,  the  Administrator 
publishes  a  notice  in  the  Federal 
Register  containing  the  reasons  for 
granting  the  waiver. 

S  232.9    Responsibility  for  compliance. 

(a)  A  railroad  subject  to  this  part  shall 
not  use,  haul,  permit  to  be  used  or 
hauled  on  its  line,  offer  in  interchange, 
or  accept  in  interchange  any  train, 
railroad  car,  or  locomotive  with  one  or 
more  conditions  not  in  compliance  with 
this  part;  however,  a  railroad  shall  not 
be  liable  for  a  civil  penalty  for  such 
action  if  such  action  is  in  accordance 
with  §  232.15.  For  purposes  of  this  part, 
a  train,  railroad  car,  or  locomotive  will 
be  considered  in  use  prior  to  departiue 
but  after  it  has  received,  or  should  have 
received,  the  inspection  required  for 
movement  and  is  deemed  ready  for 
service. 

(b)  Although  many  of  the 
requirements  of  this  part  are  stated  in 
terms  of  the  duties  of  a  railroad,  when 
any  pereon  performs  any  function 
required  by  this  part,  that  pereon 
(whether  or  not  a  railroad)  is  required  to 
perform  that  function  in  accordance 
with  this  part. 

(c)  Any  pereon  performing  any 
function  or  task  required  by  this  part 
will  be  deemed  to  have  consented  to 
FRA  inspection  of  their  operation  to  the 
extent  necessary  to  ensure  that  the 
function  or  task  is  being  performed  in 
accordance  with  the  requirements  of 
this  part. 

§232.11    Penalties. 

(a)  Any  person  (including  but  not 
limited  to  a  railroad;  any  manager, 
supervisor,  official,  or  other  employee 
or  agent  of  a  railroad;  any  owner, 
manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  employee  of  such  owner, 
manufacturer,  lessor,  lessee,  or 
independent  contractor)  who  violates 
any  requirement  of  this  part  or  causes 
the  violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $500, 
but  not  more  than  $11,000  per  violation, 
except  that:  Penalties  may  be  assessed 
against  individuals  only  for  willful 
violations,  and,  where  a  grossly 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 


pereons,  or  has  caused  death  or  injury, 
a  penalty  not  to  exceed  $22,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  Appendix  A  contains  a 
schedule  of  civil  penalty  amounts  used 
in  coimection  with  this  part. 

(b)  Any  person  who  knowingly  and 
willfully  falsifies  a  record  or  report 
required  by  this  part  may  be  subject  to 
criminal  penalties  under  49  U.S.C. 
21311. 

§  232.1 3    Preemptive  effect 

(a)  Under  49  US.C.  20106,  issuance  of 
the  regulations  in  this  part  preempts  any 
State  law.  rule,  regulation,  order,  or 
standard  covering  the  same  subject 
matter,  except  for  a  provision  directed  at 
an  essentially  local  safety  hazard  if  that 
provision  is  consistent  with  this  part 
and  does  not  impose  an  undue  burden 
on  interetate  commerce. 

(b)  FRA  does  not  intend  by  issuance 
of  the  regiUations  in  this  part  to  preempt 
provisions  of  State  criminal  law  that 
impose  sanctions  for  reckless  conduct 
that  leads  to  actual  loss  of  life,  injury, 
or  damage  to  property,  whether  such 
provisions  apply  specifically  to  raifroad 
employees  or  generally  to  the  public  at 
large. 

§232.15    Movement  of  defective 
aquipfnent 

(a)  General  provision.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  a  railroad  car  or  locomotive 
with  one  or  more  conditions  not  in 
compliance  with  this  part  may  be  used 
or  hauled  without  dvil  penalty  liability 
under  this  part  only  if  all  of  the 
following  conditions  are  met: 

(1)  The  defective  car  or  locomotive  is 
properiy  equipped  in  accordance  with 
the  apphcable  provisions  of  49  U.S.C 
chapter  203  and  the  requirements  of  this 
part. 

(2)  The  car  or  locomotive  becomes 
defective  while  it  is  being  used  by  the 
railroad  on  its  line  or  becomes  defective 
on  the  line  of  a  connecting  railroad  and 
is  properly  accepted  in  interchange  for 
repaire  in  accordance  with  paragraph 
(a)(7)  of  this  section. 

(3)  The  railroad  firet  discovere  the 
defective  condition  of  the  car  or 
locomotive  prior  to  moving  it  for 
repaire. 

(4)  The  movement  of  the  defective  car 
or  locomotive  for  repaire  is  from  the 
location  where  the  car  or  locomotive  is 
first  discovered  defective  by  the 
railroad. 

(5)  The  defective  car  or  locomotive 
could  not  be  repaired  at  the  place  where 
the  railroad  firet  discovere  it  to  be 
defective. 
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(6)  The  movement  of  the  car  or 
locomotive  is  necessary  to  make  repairs 
to  the  defective  condition. 

(7)  The  repair  location  to  which  the 
car  or  locomotive  is  being  taken  is  the 
nearest  available  repair  location  on  the 
line  of  the  railroad  where  the  car  or 
locomotive  was  first  found  to  be 
defective  or  is  the  nearest  available 
repair  location  on  the  line  of  a 
connecting  railroad  if: 

(i)  The  connecting  railroad  elects  to 
accept  the  defective  car  or  locomotive 
for  such  repair;  and 

(ii)  The  nearest  available  repair 
location  on  the  line  of  the  connecting 
railroad  is  no  farther  than  the  nearest 
available  repair  location  on  the  line  of 
the  railroad  where  the  car  or  locomotive 
was  found  defective. 

(8)  The  movement  of  the  defective  car 
or  locomotive  for  repairs  is  not  by  a 
train  required  to  receive  a  Class  I  brake 
test  at  that  location  pursuant  to 
§232.205. 

(9)  The  movement  of  the  defective  car 
or  locomotive  for  repairs  is  not  in  a  train 
in  which  more  than  15  percent  of  the 
cars  have  inoperative  brakes. 

(10)  The  defective  car  or  locomotive  is 
tagged,  or  information  is  recorded,  as 
prescribed  in  paragraph  (b)  of  this 
section. 

(11)  Except  for  cars  or  locomotives 
with  brakes  cut  out  en  route,  the 
following  additional  requirements  are 
met: 

(i)  A  qualified  inspector  shall 
determine — 

(A)  That  it  is  safe  to  move  the  car  or 
locomotive;  and 

(B)  The  maximum  safe  speed  and 
other  restrictions  necessary  for  safely 
conducting  the  movement. 

(ii)  The  person  in  charge  of  the  train 
in  which  the  car  or  locomotive  is  to  be 
moved  shall  be  notified  in  writing  and 
inform  all  other  crew  members  of  the 
presence  of  the  defective  car  or 
locomotive  and  the  maximum  speed 
and  other  restrictions  determined  under 
paragraph  (a)(ll)(i)(B}  of  this  section.  A 
copy  of  the  tag  or  card  described  in 
paragraph  (b)  of  this  section  may  be 
used  to  provide  the  notification  required 
by  this  paragraph. 

(12)  The  defective  car  or  locomotive  is 
not  subject  to  a  Special  Notice  for 
Repair  under  part  216  of  this  chapter, 
unless  the  movement  of  the  defective 
car  is  made  in  accordance  with  the 
restrictions  contained  in  the  Special 
Notice. 

(b)  Tagging  of  defective  equipment.  (1) 
At  the  place  where  the  railroad  first 
discovers  the  defect,  a  tag  or  card  shall 
be  placed  on  both  sides  of  the  defective 
equipment  or  locomotive  and  in  the  cab 
of  the  locomotive,  or  an  automated 


tracking  system  approved  for  use  by 
FRA  shall  be  provided  with  the 
following  information  about  the 
defective  equipment: 

(i)  TTie  reporting  mark  and  car  or 
locomotive  number; 

(ii)  The  name  of  the  inspecting 
railroad; 

(iii)  The  name  and  job  title  of  the 
inspector; 

(iv)  The  inspection  location  and  date; 

(v)  The  nature  of  each  defect; 

(vi)  A  description  of  any  movement 
restrictions; 

(vii)  The  destination  of  the  equipment 
where  it  will  be  repaired;  and 

(viii)  The  signature,  if  possible,  of  the 
person  reporting  the  defective 
condition. 

(2)  The  tag  or  card  required  by 
paragraph  (b)(1)  of  this  section  shall 
remain  affixed  to  the  defective 
equipment  imtil  the  necessary  repairs 
have  been  performed. 

(3)  A  record  or  copy  of  each  tag  or 
card  attached  to  or  removed  from  a  car 
or  locomqtive  shall  be  retained  for  90 
days  and,  upon  request,  shall  be  made 
available  within  15  calendar  days  for 
inspection  by  FRA  or  State  inspectors. 

(4)  Each  tag  or  card  removed  from  a 
car  or  locomotive  shall  contain  the  date, 
location,  reason  for  its  removal,  and  the 
signature  of  the  person  who  removed  it 
from  the  piece  of  equipment. 

(c)  Movement  for  unloading  or 
purging  of  defective  cars.  If  the  defective 
fi^ight  car  is  loaded  with  a  hazardous 
material  or  contains  residue  of  a 
hazardous  material,  the  car  may  not  be 
placed  for  imloading  or  purging  unless 
imloading  or  purging  is  consistent  with 
determinations  made  and  restrictions 
imposed  under  paragraph  (a)(ll)(i)  of 
this  section  and  the  unloading  or 
purging  is  necessary  for  the  safe  repair 
of  the  car. 

(d)  Computation  of  percent  operative 
power  brakes.  (1)  The  percentage  of 
operative  power  brakes  in  a  train  shall 
be  based  on  the  number  of  control 
valves  in  the  train.  The  percentage  shall 
be  determined  by  dividing  the  number 
of  control  valves  that  are  cut-in  by  the 
total  nimiber  of  control  valves  in  the 
train. 

(2)  The  following  brake  conditions  not 
in  compliance  with  this  part  are  not 
considered  inoperative  power  brakes  for 
purposes  of  this  section: 

(i)  Failure  or  cutting  out  of  secondary 
brake  systems; 

(ii)  Inoperative  or  otherwise  defective 
handbrakes  or  parking  brakes; 

(iii)  Piston  travel  that  is  in  excess  of 
the  Class  I  brake  test  limits  required  in 
§  232.205  but  that  does  not  exceed  the 
outside  limits  contained  on  the  stencil, 
sticker,  or  badge  plate  required  by 


§  232.103(g)  for  considering  the  power 
brakes  to  be  effective;  and 

(iv)  Power  brakes  overdue  for 
inspection,  testing,  maintenance,  or 
stenciling  under  this  part. 

(e)  Placement  of  equipment  with 
inoperative  brakes.  (1)  A  freight  car  or  • 
locomotive  with  inoperative  brakes 
shall  not  be  placed  as  the  rear  car  of  the 
train. 

(2)  No  more  than  two  freight  cars  with 
inoperative  brakes  shall  be 
consecutively  placed  in  a  train. 

(3)  Multi-unit  articulated  equipment 
shall  not  be  placed  in  a  train  if  the 
equipment  has  consecutive  individual 
control  valves  cut-out  or  inoperative. 

§  232.1 7    Special  approval  procedure. 

(a)  General.  The  following  procedures 
govern  consideration  and  action  upon 
requests  for  special  approval  of  safety- 
critical  revisions  to  the  maintenance 
standards  contained  in  subpart  D  of  this 
part  and  for  special  approval  of  pre- 
revenue  service  acceptance  testing  plans 
imder  subpart  F  of  this  part. 

(b)  Petitions  for  special  approval  of 
safety-critical  revision.  Each  petition  for 
special  approval  of  a  safety-critical 
revision  to  the  periodic  maintenance 
standards  contained  in  subpart  D  shall 
contain — 

(1)  The  name,  title,  address,  and 
telephone  number  of  the  primary  person 
to  be  contacted  with  regard  to  review  of 
the  petition; 

(2)  The  alternative  proposed,  in  detail, 
to  be  substituted  for  the  particular 
requirements  of  this  part; 

(3)  Appropriate  data  or  analysis,  or 
both,  for  FRA  to  consider  in 
determining  whether  the  alternative  will 
provide  an  equivalent  level  of  safety; 
and 

(4)  A  statement  affirming  that  the 
railiisad  has  served  a  copy  of  the 
petition  on  designated  representatives  of 
its  employees,  together  with  a  list  of  the 
names  and  addresses  of  the  persons 
served. 

(c)  Petitions  for  special  approval  of 
pre-revenue  service  acceptance  testing 
plan.  Each  petition  for  special  approval 
of  a  pre-revenue  service  acceptance 
testing  plan  shall  contain — 

(1)  The  name,  title,  address,  and 
telephone  nvmaber  of  the  primary  person 
to  be  contacted  with  regard  to  review  of 
the  petition;  and 

(2)  The  elements  prescribed  in 
§232.505. 

(d)  Service.  (1)  Each  petition  for 
special  approval  imder  paragraph  (b)  or 
(c)  of  this  section  shall  be  submitted  in 
triplicate  to  the  Associate  Administrator 
for  Safety,  Federal  Railroad 
Administration.  400  7th  Street.  S.W., 
Washington.  D.C.  20590. 
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(2)  (i)  Service  of  each  petition  for 
special  approval  of  a  safety-critical 
revision  to  the  maintenance  standards 
under  paragraph  (b)  of  this  section  shall 
be  made  on  the  following: 

(A)  Designated  employee 
representatives  responsible  for  the 
equipment's  operation,  inspection, 
testing,  and  maintenance  under  this 
part; 

(B)  Any  organizations  or  bodies  that 
either  issued  the  standard  incorporated 
in  the  section(s)  of  the  rule  to  which  the 
special  approval  pertains  or  issued  the 
alternative  standard  that  is  proposed  in 
the  petition;  and 

(Q  Any  other  person  who  has  filed 
with  FRA  a  current  statement  of  interest 
in  reviewing  special  approvals  under 
the  particular  reqmrement  of  this  part  at 
least  30  days  but  not  more  than  5  years 
prior  to  the  filing  of  the  petition. 

(ii)  If  filed,  a  statement  of  interest 
shall  be  filed  with  FRA's  Associate 
Administrator  for  Safety  and  shall 
reference  the  specific  section(s)  of  this 
part  in  which  the  person  has  an  interest. 

(e)  Federal  Register  notice.  FRA  will 
publish  a  notice  in  the  Federal  Register 
concerning  each  petition  imder 
paragraph  (b)  of  this  section. 

(f)  Comment.  Not  later  than  30  days 
from  the  date  of  publication  of  the 
notice  in  the  Federal  Register 
concerning  a  petition  \mder  paragraph 
(b)  of  this  section,  any  person  may 
comment  on  the  petition. 

(1)  A  comment  shall  set  forth 
specifically  the  basis  upon  which  it  is 
made,  and  contain  a  concise  statement 
of  the  interest  of  the  commenter  in  the 
proceeding. 

(2)  The  comment  shall  be  submitted 
in  triplicate  to  the  Associate 
Administrator  for  Safety,  Federal 
Railroad  Administration,  400  7th  Street, 
S.W.,  Washington,  D.  C.  20590. 

(3)  The  commenter  shaU  certify  that  a 
copy  of  the  comment  was  served  on 
each  petitioner. 

(g)  Disposition  of  petitions.  (1)  If  FRA 
finds  that  the  petition  complies  with  the 
requirements  of  this  section  and  that  the 
proposed  safety-critical  revision  or  pre- 
revenue  service  plan  is  acceptable  and 
justified,  the  petition  will  be  granted, 
normally  within  90  days  of  its  receipt. 
If  the  petition  is  neither  granted  nor 
denied  within  90  days,  the  petition 
remains  pending  for  decision.  FRA  may 
attach  special  conditions  to  the  approval 
of  any  petition.  Following  the  approval 
of  a  petition,  FRA  may  reopen 
consideration  of  the  petition  for  cause. 

(2)  If  FRA  finds  that  the  petition  does 
not  comply  with  the  requirements  of 
this  section  and  that  the  proposed 
safety-critical  revision  or  pre-revenue 
service  plan  is  not  acceptable  or 


justified,  the  petition  will  be  denied, 
normally  within  90  days  of  its  receipt. 

(3)  When  FRA  grants  or  denies  a 
petition,  or  reopens  consideration  of  the 
petition,  written  notice  is  sent  to  the 
petitioner  and  other  interested  parties. 

Subpart  B-<9leneral  Requirements 

§232.101    Scope. 

This  subpart  contains  general 
operating,  performance,  and  design 
requirements  for  each  railroad  that 
operates  freight  or  other  non-passenger 
trains  and  for  specific  equipment  used 
in  those  operations. 

§  232.1 03    General  requirements  for  all 
train  brake  systems. 

(a)  A  train's  primary  brake  system 
shall  be  capable  of  stopping  the  train 
with  a  service  application  from  its 
maximum  operating  speed  within  the 
signal  spacing  existing  on  the  track  over 
which  the  train  is  operating. 

(b)  If  the  integrity  of  the  pneumatic 
communication  line  of  a  train  brake 
system  is  broken,  the  train  shall  be 
stopped.  If  a  train  brake  communication 
line  uses  other  than  solely  pneimiatic 
technology,  the  integrity  of  the  train  line 
shall  be  monitored  by  the  brake  control 
system. 

(c)  A  train  brake  system  shall  respond 
as  intended  to  signals  from  the  train 
line. 

(d)  A  train  shall  have  100-percent 
effective  and  operative  brakes  prior  to 
departure  firom  its  point  of  origin  (initial 
terminal). 

(e)  From  points  other  than  those 
described  in  paragraph  (d)  of  this 
section,  a  train  shall  not  move  if  more 
than  15  percent  of  the  care  in  that  train 
have  inoperative  or  ineffective  brakes. 

(f)  Each  car  in  a  train  shall  have  its  air 
brakes  in  effective  operating  condition 
imless  the  car  is  being  moved  for  repairs 
in  accordance  with  §  232.15.  A  car's  air 
brakes  are  not  in  effective  operating 
condition  if  its  brakes  are  cut-out  or 
otherwise  inoperative  or  if  the  piston 
travel  exceeds: 

(1)  lO^/t  inches  for  cars  equipped  with 
nominal  12-inch  stroke  brake  cylinders; 
or 

(2)  The  piston  travel  limits  indicated 
on  the  stencil,  sticker,  or  badge  plate  for. 
that  brake  cylinder. 

(g)  Except  for  cars  equipped  with 
nominal  12-inch  stroke  (SV?  and  lO-inch 
diameters)  brake  cylinders,  all  cars  shall 
have  a  legible  stencil  or  sticker  affixed 
to  the  car  or  shall  be  equipped  with  a 
badge  plate  displaying  the  permissible 
brake  cylinder  piston  travel  range  for 
the  car  at  Qass  I  brake  tests  and  the 
length  at  which  the  piston  travel  renders 
the  brake  ineffective.  The  stencil. 


sticker,  or  badge  plate  shall  be  located 
so  that  it  may  be  easily  read  and 
imderstood  by  a  person  positioned 
safely  beside  the  car. 

(h)  All  equipment  ordered  on  or  after 
January  1. 1999.  or  placed  in  service  for 
the  first  time  on  or  after  January  1,  2001. 
shall  have  train  brake  systems  designed 
so  that  an  inspector  can  observe  from  a 
safe  position  the  piston  travel,  an 
accurate  indicator  which  shows  piston 
travel,  or  any  other  means  by  which  the 
brake  system  is  actuated.  The  design 
shall  not  require  the  inspector  to  place 
himself/herself  on,  under,  or  between 
components  of  the  equipment  to  observe 
brake  actuation  or  release. 

(i)  All  trains  shall  be  equipped  with 
an  emergency  application  featiue  that 
produces  an  irretrievable  stop,  using  a 
brake  rate  consistent  with  prevailing 
adhesion,  -train  safety,  and  brake  system 
thermal  capacity.  An  emergency 
application  shall  be  available  at  all 
times,  and  shall  be  initiated  by  an 
imintentional  parting  of  the  train  or  loss 
of  train  brake  communication. 

(j)  The  air  brake  system  components 
that  control  brake  application  and 
release  shall  be  adequately  sealed  to 
prevent  contamination  by  foreign        '~~" 
material. 

(k)  A  railroad  shall  set  the  TnaTrimiiTn 
main  reservoir  working  pressure. 

(1)  The  maximum  brake  pipe  pressure 
shall  not  be  greater  than  15  psi  less  than 
the  air  compressor  governor  starting  or 
loading  pressure. 

(m)  Except  as  otherwise  provided  in 
this  part,  all  equipment  used  in  freight 
or  other  non-passenger  trains  shall,  at  a 
minimum,  meet  the  performance 
specification  for  freight  brakes  in 
Assodation  of  American  Railroads 
standard  S-469-47  contained  in  the 
AAR  "Manual  of  Standards  and 
Recommended  Practices"  (revised 
1947). 

(n)  If  a  train  qualified  by  the  Air  Flow 
Method  as  provided  for  in  subpart  C  of 
this  part  experiences  a  brake  pipe  air 
flow  of  greater  than  60  CFM  or  brake 
pipe  gradient  of  greater  than  15  psi 
while  en  route  and  the  movable  pointer 
does  not  retiim  to  those  limits  within  a 
reasonable  time,  the  train  shall  be 
stopped  at  the  next  available  location 
and  be  inspected  for  leaks  in  the  brake 
system. 

(o)  Secwrement  of  standing 
equipment.  A  train's  air  brake  shall  not 
be  depended  upon  to  hold  equipment 
standing  on  a  grade  (including  a 
locomotive,  a  car,  or  a  train  whether  or 
not  locomotive  is  attached).  Trains  and 
other  railroad  equipment  shall  be 
secured  in  accordance  with  the 
following  requirements: 
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(1)  Consistent  with  the  railroad's  rules 
and  procedures,  place  each  locomotive, 
car,  or  train  on  a  track  that  is  protected 
by  a  permanent  derail  or  apply  a 
portable  derail,  if  available. 

(2)  Freight  and  other  non-powered  rail 
cars,  (i)  A  sufficient  number  of  hand 
brakes  shall  be  applied  to  hold  such 
equipment  before  the  air  brakes  are 
released.  Railroads  shall  develop  and 
implement  a  process  or  procedure,  such 
as  a  matrix,  that  would  provide  specific 
guidance  in  determining  the  appropriate 
number  of  hand  brakes  to  apply, 
considering  grade,  tonnage,  and  other 
local  conditions  prevalent  at  the  time  of 
seciirement; 

(ii)  Where  appropriate,  slack  shall  be 
removed  from  the  train,  or  as  commonly 


referred  to  in  the  industry,  "bimch  the 
slack";  and 

(iii)  Locomotives  shall  be  detached 
from  the  cars  to  allow  an  emergency 
brake  application. 

(3)  Locomotives,  (i)  All  hand  brakes 
shall  be  fully  applied  on  all  unattended 
locomotives  in  the  consist; 

(ii)  If  the  grade  on  which  the 
locomotives  are  left  standing  exceeds 
one  percent,  or  whenever  it  is  otherwise 
required  by  railroad  rules,  the  front  and 
back  of  at  least  one  pair  of  wheels  in  the 
locomotive  consist  shall  be  chocked  or 
chained;  and 

(iii)  Railroads  shall  adopt  and  comply 
with  a  process  or  procedures  to  verify 
that  the  available  hand  brakes  will 
sufficiently  hold  the  locomotive  consist. 


Railroads  shall  also  develop  and 
implement  instructions  to  address 
throttle  position,  status  of  the  reverse 
lever,  position  of  the  generator  field 
switch,  status  of  the  independent 
brakes,  position  of  the  isolation  switch, 
and  position  of  the  automatic  brake 
valve  on  all  locomotives.  The 
procedures  in  this  paragraph  shall  take 
into  account  winter  weather  conditions 
as  they  relate  to  throttle  position  and 
reverser  handle. 

(4)  Any  hand  brakes  applied  to  hold 
the  equipment  shall  not  be  released 
until  it  is  known  that  the  air  brake 
system  is  properly  charged. 

(p)  Air  pressure  regulating  devices 
shall  be  adjusted  for  the  following 
pressures: 


LOCOMOTIVES 


(1)  Minimum  tvake  pipe  air  pressure: 

Road  Service  • - " 

Switch  Service  

(2)  Minimum  differential  tietween  brske  pipe  and  main  reservoir  air  pressures,  with  brake  valve  in  running  position 

(3)  Safety  valve  for  straight  air  brake - 

(4)  Safety  valve  for  LT,  ET,  No.  8-EL,  No.  14  El,  No.  6-DS,  No.  6-BL  and  No.  6-SL  equipment  

(5)  Safety  valve  for  HSC  and  No.  24-RL  equipment  .„ ~ 

(6)  Reducing  va^e  for  independent  or  straight  air  brake 

(7)  Self-lapping  portion  for  electro^eumatic  brake  (minimum  full  applicatkxi  pressure)  

(8)  Self-lapping  portkw  for  independent  air  brake  (full  applwation  pressure) - 

(9)  Reducing  vah/e  for  air  signal - 

(10)  Reducing  valve  for  high-speed  brake  (minimum) 


CARS 


(11)  Reducing  valve  for  high-speed  Ixake  

(12)  Safety  valve  for  PS,  LN.  UC.  AML,  AMU  and  AB-1-B  air  brakes  . 

(13)  Safety  valve  for  HSC  air  brake 

(14)  Governor  valve  for  water  raising  system 

(15)  Reducing  valve  for  water  raising  system 


PSI 


9060 


15 

30-55 

30-68 

30-75 

30-50 

50 

30-72 

40-60 

50 


58-62 

58-62 

5ft-77 

60 

20-30 


S  232. 1 05    General  requirements  for  ; ' 
locomotives. 

(a)  The  air  brake  equipment  on 
locomotives  shall  be  in  safe  and  suitable 
condition  for  service. 

(b)  Except  for  locomotives  ordered 
before  January  1, 1999,  or  placed  in 
service  for  the  first  time  before  January 
1,  2001,  all  locomotives  shall  be 
equipped  with  a  hand  or  parking  brake 
that  shall  be: 

(1)  Capable  of  application  or 
activation  by  hand; 

(2)  Capable  of  release  by  hand;  and 

(3)  Capable  of  holding  die  loaded  unit 
on  the  maximum  grade  anticipated  by 
the  operating  railroad. 

(c)  On  locomotives  so  equipped,  the 
hand  or  parking  brake  as  well  as  its 
parts  and  connections  shall  be 
inspected,  and  necessary  repairs  made 
as  often  as  service  requires  but  no  less 
frequently  than  every  368  days.  The 
locomotive  shall  be  suitably  stenciled  or 


tagged  with  the  date  of  the  last 
inspection. 

(d)  The  equalizing  reservoir  on 
locomotives  and  related  piping  leakage 
shall  be  zero.  If  such  leakage  occurs  en 
route,  the  train  may  be  moved  only  to 
the  nearest  forward  location  where  the 
equahzing  reservoir  leakage  can  be 
corrected. 

(e)  Use  of  the  feed  or  regulating  valve  . 
to  control  braking  is  prohibited. 

(f)  The  passenger  position  on  the 
locomotive  brake  control  stand  shall 
only  be  used  if  the  trailing  equipment  is 
designed  for  graduated  brake  release  or 
if  equalizing  reservoir  leakage  occurs  en 
route  and  its  use  is  necessary  to  safely 
control  the  movement  of  the  train  until 
the  next  forward  location  where  the 
reservoir  leakage  can  be  corrected. 

§  232.107    Air  source  requirements  and 
cdd  weather  operations. 

(a)  Monitoring  plans  for  yard  air 
sources.  (1)  Eadb  railroad  shall  adopt, 


comply  with,  and  make  available  to 
FRA  upon  request  a  plan  to  monitor  all 
yard  air  sources,  other  than  locomotives, 
to  ensure  that  they  operate  as  intended 
and  do  not  introduce  contaminants  into 
the  brake  system  of  freight  equipment. 

(2)  This  plan  shall  require  the  railroad 
to: 

(i)  Routinely  inspect  each  yard  air 
source  to  ensure  it  operates  as  intended 
and  does  not  introduce  contaminants 
into  the  brake  system  of  the  equipment 
it  services. 

(ii)  Identify  yard  air  sources  found  not 
to  be  operating  as  intended  or  foimd  to 
have  the  potential  of  introducing 
contaminants  into  the  brake  system  of 
the  equipment  it  services. 

(iii)  Repair  or  take  other  remedial 
action  regarding  any  yard  air  source 
identified  under  paragraph  (a)(2)(ii)  of 
this  section. 

(iv)  Assess  the  effectiveness  of  the 
remedial  action  described  in  paragraph 
(a)(2)(iii)  of  this  section. 


Federal  Register /Vol.  63,  No.  174 /Wednesday,  September  9,  1998 /Proposed  Rules 


48361 


(v)  Record  detailed  information  about 
the  actions  required  by  paragraphs 
(a)(2)(i)  through  (a)(2)(iv)  of  this  section. 

(3)  The  records  required  by  paragraph 
(a)(2)  shall  be  maintained  for  a  period  of 
at  least  one  year  from  the  date  of 
creation. 

(b)  Condensation  and  other 
contaminants  shall  be  blown  fit)m  the 
pipe  or  hose  bom  which  compressed  air 
is  taken  prior  to  connecting  the  yard  air 
line  or  motive  power  to  the  train. 

(c)  No  chemicals  shall  be  placed  in 
the  train  air  brake  system. 

(d)  Yard  air  reservoira  shall  either  be 
equipped  with  an  operable  automatic 
drain  system  or  shall  be  manually 
drained  at  least  once  each  day  that  the 
devices  are  used  or  more  often  if 
moistvire  is  detected  in  the  system. 

(e)  A  railroad  shall  adopt,  comply 
with,  and  make  available  to  FRA  upon 
request  detailed  written  operating 
procedures  tailored  to  the  equipment 
and  territory  of  that  railroad  to  cover 
safe  train  operations  during  cold 
weather  situations.  For  purposes  of  this 
provision  cold  weather  means  when  the 
ambient  temperature  drops  below  10 
degrees  Fahrenheit  (F)(minus  12.2 
degrees  Celsius). 

§232.109    Dynamic  brake  requirenrants. 

(a)  A  locomotive  engineer  shall  be 
informed  in  writing  of  the  operational 
status  of  the  dynamic  brakes  on  all 
locomotive  units  in  the  consist  at  the 
initial  terminal  or  point  of  origin  for  a 
train  and  at  other  locations  where  a 
locomotive  engineer  first  takes  charge  of 
a  train. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  all  inoperative  or 
ineffective  dynamic  brakes  shall  be 
repaired  within  30  calendar  days  of 
becoming  inoperative  or  at  the 
locomotive's  next  periodic  inspection 
purauant  to  §  229.23  of  this  chapter, 
whichever  occius  first. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  a  locomotive 
discovered  with  inoperative  dynamic 
brakes  shall  have  a  tag  bearing  the 
words  "inoperative  dynamic  brake" 
securely  attached  and  displayed  in  a 
conspicuous  location  in  the  cab  of  the 
locomotive.  This  tag  shall  contain  the 
following  information: 

(1)  The  locomotive  nimiber; 

(2)  The  name  of  the  discovering 
carrier, 

(3)  The  location  and  date  where 
condition  was  discovered;  and 

(4)  The  signatiue  of  the  person  * 
discovering  the  condition. 

(d)  A  railroad  may  elect  to  declare  the 
dynamic  brakes  on  a  locomotive 
deactivated  without  removing  the 
dynamic  brake  components  from  the 


locomotive,  only  if  all  of  the  following 
conditions  are  met: 

(1)  The  locomotive  is  clearly  stenciled 
with  the  words  "dynamic  brake 
deactivated"  in  a  conspicuous  location 
on  the  outside  of  the  locomotive  and  in 
the  cab  of  the  locomotive; 

(2)  The  railroad  has  taken  appropriate 
action  to  ensiire  that  the  deactivated 
locomotive  is  incapable  of  utilizing 
dynamic  brake  effort  to  retard  or  control 
train  speed;  however,  if  the  subject 
locomotive  is  placed  in  the  controlling 
(lead)  position  of  the  consist,  that 
locomotive  must  be  capable  of 
controlling  dynamic  braking  effort  in 
trailing  locomotives  in  the  consist  that 
are  so  equipped. 

(e)  Each  railroad  operating  a  train 
with  a  brake  system  that  includes 
dynamic  brakes  shall  adopt,  comply 
with,  and  make  available  to  FRA  upon 
request  written  operating  rules 
governing  safe  train  handling 
procedures  using  these  dynamic  brakes 
imder  all  operating  conditions,  which 
shall  be  tailored  to  the  specific 
equipment  and  territory  of  the  railroad. 
The  railroad's  operating  rules  shall  be 
based  on  the  premise  that  the  friction 
brakes,  are  sufficient  by  themselves, 
vdthout  the  aid  of  dynamic  brakes,  to 
stop  the  train  safely  imder  all  operating 
conditions. 

(f)  Each  railroad  operating  a  train  with 
a  brake  system  that  includes  dynamic 
brakes  shall  adopt,  comply  with,  and 
incorporate  into  its  locomotive  engineer 
certification  program  pursuant  to  part 
240  of  this  chapter,  specific  knowledge, 
skill,  and  ability  criteria  to  ensure  that 
its  locomotive  engineers  are  fully 
trained  in  the  operating  rules  prescribed 
by  paragraph  (e)  of  this  section. 

$  232.1 1 1    Train  infonnation  handling. 

(a)  Each  railroad  shall  adopt,  comply 
with,  and  make  available  to  FRA  upon 
request  writteii  procedures  to  ensure 
that  a  train  crew  employed  by  the 
railroad  is  given  accurate  information 
on  the  condition  of  the  train  brake 
system  and  train  factora  affecting  brake 
system  performance  euid  testing  when 
the  crew  takes  over  responsibility  for 
the  train. 

(b)  The  procedures  shall  provide  that 
each  train  crew  coming  on  duty  be 
informed  of: 

(1)  The  total  weight  and  length  of  the 
train: 

(2)  Any  special  weight  distribution 
that  would  require  special  train 
handling  procedures; 

(3)  The  number  and  location  of  cars 
with  cut-out  or  otherwise  ineffective 
brakes  and  the  location  where  they  wiU 
be  repaired; 


(4)  If  a  Class  I  or  Class  LA  brake  test 

is  required  prior  to  the  next  crew  change 
point,  the  location  at  which  that  test 
shall  be  performed;  

(5)  A  record  of  train  configuration 
changes  since  the  last  Class  I  brake  test; 
and 

(6)  Any  train  brake  system  problems 
encountered  by  the  previous  crew  of  the 
train. 

Subpart  C— Inspection  and  Testing 
Requirements 

§232.201    Scope. 

This  subpart  contains  the  inspection 
and  testing  requirements  for  brake 
systems  used  in  freight  and  other  non- 
passenger  trains.  This  subpart  also 
contains  general  training  requirements 
for  railroad  and  contract  peraonnel  used 
to  perform  the  required  inspections  and 
tests. 

§232.203    Training  requirements. 

(a)  Each  railroad  shall  adopt,  comply 
with,  and  make  available  to  FRA  upon 
request  a  training,  qualification,  and 
designation  program  for  employees  and 
contractore  diat  perform  braike  system 
inspections,  tests,  or  maintenance.  For 
purposes  of  this  section,  a  "contractor" 
is  defined  as  a  person  imder  contract 
with  the  railroad  or  car  owner  or  an 
employee  of  a  person  under  contract 
with  the  railroad  or  car  owner. 

(b)  As  part  of  this  program,  the 
railroad  shall: 

(1)  Identify  the  tasks  related  to  the 
inspection,  testing,  and  maintenance  of 
the  brake  system  required  by  this  part 
that  must  be  performed  on  each  type  of 
equipment  that  the  railroad  operates; 

(2)  Develop  written  procedures  for  the 
performance  of  the  tasks  identified; 

(3)  Identify  the  sldlls  and  knowledge 
necessary  to  perform  each  task; 

(4)  Develop  or  incorporate  a  training 
curriculum  that  includes  both  classroom 
and  "hands-on"  lessons  designed  to 
impart  the  skills  anfl  Imowledge 
identified  as  necessary  to  perform  each 
task.  The  developed  or  incorporated 
training  curriculum  shall  specifically 
address  the  Federal  regulatory 
requirements  contained  in  this  part  that 
are  related  to  the  performance  of  the 
tasks  identified; 

(5)  Require  all  employees  and 
contractors  to  successfully  complete  the 
training  course  that  covers  the 
equipment  and  tasliLS  for  which  they  are 
responsible  as  well  as  the  specific 
Federal  regulatory  requirements 
contained  in  this  part  related  to 
equipment  and  tasks  for  which  they  are 
responsible; 

(6)  Require  all  employees  and 
contractors  to  pass  a  written  or  oral 
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examination  covering  the  equipment 
and  tasks  for  which  they  are  responsible 
as  well  as  the  specific  Federal  regulatory 
requirements  contained  in  this  part 
related  to  equipment  and  tasks  for 
which  they  are  responsible; 

(7)  Require  all  employees  and 
contractors  to  individually  demonstrate 
"hands-on"  capability  by  successfully 
performing  all  of  the  tasks  required  to  be 
performed  as  part  of  their  duties  on  the 
type  equipment  to  which  they  are 
assigned  to  the  satisfaction  of  their 
supervisor  or  designated  instructor; 

(8)  Require  supervisors  to  exercise 
oversight  to  ensiire  that  all  the 
identified  tasks  are  performed  in 
accordance  with  the  railroad's  written 
procedures; 

(9)  Require  periodic  refresher  training 
at  an  interval  not  to  exceed  three  years 
that  includes  classroom  and  "hands-on" 
training,  as  well  as  testing;  and  (10)  Add 
new  equipment  to  the  training, 
qualification  and  designation  program 
prior  to  its  introduction  to  revenue 
service. 

(c)  Each  railroad  that  operates  trains 
required  to  be  equipped  with  a  two-way 
end-of-train  telemet^  device  pursuant 
to  subpart  E  of  this  part,  shall  adopt, 
comply  with,  and  make  available  to 
FRA  upon  request  a  training  program 
which  specifically  addresses  the  testing, 
operation,  and  maintenance  of  two-way 
end-of-train  devices  for  employees  and 
contractors  that  are  responsible  for  the 
testing,  operation,  and  maintenance  of 
the  devices. 

(d)  A  railroad  shall  maintain  adequate 
records  to  demonstrate  the  current 
qualification  status  of  all  of  its 
personnel — including  contract 
personnel — assigned  to  inspect,  test,  or 
maintain  a  train  brake  system.  These 
records  shall  include  the  following 
information  concerning  each  such 
employee  of  the  railroad  or  of  a 
contractor  for  the  railroad: 

(1)  The  name  of  tl)^  railroad  employee 
or  contractor  employee; 

(2)  The  dates  tnat  each  training  course 
was  completed; 

(3)  The  content  of  each  training 
course  successfully  completed; 

(4)  The  scores  on  each  test  taken  to 
demonstrate  proficiency; 

(5)  A  description  of  the  employees 
"hands-on"  performance  of  the  tasks  for 
which  the  employee  is  assigned  and  the 
basis  for  finding  that  the  tasks  were, 
successfully  completed. 

(6)  A  record  that  the  railroad 
employee  or  contractor  employee  was 
notified  of  his  or  her  current 
qualification  status  and  of  any 
subsequent  changes  to  that  status; 

(7)  The  type  of  equipment  the  person 
is  qualified  to  inspect,  test,  or  maintain; 


(8)  A  statement  signed  by  the 
railroad's  chief  mechanical  officer,  chief 
operating  officer,  or  their  designee,  that 
the  person  meets  the  minimum 
qualification  standards  as  set  forth  in 
this  subpart;  and 

(9)  The  date  that  the  person's  status  as 
qualified  expires  due  to  the  need  for 
refresher  training. 

(e)  Each  railroad  shall  adopt,  comply 
with,  and  make  available  to  FRA  upon 
request  an  internal  audit  process  to 
periodically  review  and  evaluate  the 
effectiveness  of  the  training, 
qualification,  and  designation  program 
required  by  this  section. 

U)  Railroad  or  contract  supervisors 
shall  be  held  jointly  responsible  with 
inspectors  and  train  crew  members  for 
the  condition  and  proper  functioning  of 
train  brake  systems. 

§  232.205    Class  I  brake  test— Initial 
tenninal  inspection. 

(a)  Each  train  and  each  car  in  the  train 
shall  receive  a  Class  I  brake  test  as 
described  in  paragraph  (b)  of  this 
section  by  a  qualified  person,  as  defined 
in  §  232.5,  at  the  following  points: 

(1)  The  location  where  tne  train  is 
originally  assembled  "initial  terminal" 
or  "point  of  origin'; 

(2)  A  location  where  the  train  consist 
is  changed  other  than  by: 

(i)  Adding  a  single  car  or  a  solid  block 
of  cars; 

(ii)  Removing  a  single  car  or  a  solid 
block  of  cars;  or  (iii)  A  combination  of 
the  changes  listed  in  paragraphs  (a)(2)(i) 
and  (a)(2)(ii)  (See  §§  232.209  and 
232.211  for  requirements  related  to  the 
pick-up  of  cars  en  route.) 

(3)  A  location  where  the  train  is  off  air 
for  a  period  of  more  than  four  hours; 

(4)  A  point  where  a  train  has  traveled 
3,000  miles  since  its  last  Class  I  brake 
test;  and  (5)  A  location  where  the  train 
is  received  in  interchange  if  the  train 
consist  is  changed  other  than  by: 

(i)  Removing  a  car  or  a  solid  block  of 
cars  from  the  train; 

(ii)  Adding  a  previously  tested  car  or 
a  previously  tested  solid  block  of  cars  to 
the  train; 

(iii)  Changing  motive  power; 

(iv)  Removing  or  changing  the 
caboose;  or 

(v)  Any  combination  of  the  changes 
listed  in  paragraph  (a)(5). 

(A)  If  cnanges  other  than  those 
contained  in  paragraph  (a)(5)  are  made 
to  the  train  consist  when  it  is  received 
in  interchange  and  the  train  will  move 
20  miles  or  less,  then  the  railroad  may 
conduct  a  brake  test  pursuant  to 

-  §  232.209  on  those  cars  added  to  the 
train. 

(B)  [Reserved] 

(b)  A  Class  I  brake  test  shall  consist 
of  the  following  tasks  and  requirements: 


(1)  Brake  pipe  leakage  shall  not 
exceed  5  psi  per  minute  or  air  flow  shall 
not  exceed  60  cubic  feet  per  minute 
(CFM). 

(i)  Leakage  Test.  The  brake  pipe 
leakage  test  shall  be  conducted  as 
follows: 

(A)  Charge  the  air  brake  system  to 
within  15  psi  of  the  setting  of  the  feed 
or  regulating  valve  on  the  locomotive, 
but  to  not  less  than  75  psi,  as  indicated 
by  an  accurate  gauge  or  end-of-train 
device  at  the  rear  end  of  train; 

(B)  Upon  receiving  the  signal  to  apply 
brakes  for  test,  make  a  20-psi  brake  pipe 
service  reduction; 

(C)  If  the  locomotive  used  to  perform 
the  brake  test  is  equipped  vnth  a  means 
for  maintaining  brake  pipe  pressure  at  a 
constant  level  during  a  20-psi  brake 

-pipe  service  reduction,  this  feature  shall 
be  cut  out  during  the  brake  test;  and 

(D)  With  the  brake  valve  lapped  and 
the  pressure  maintaining  feature  cut  out 
(if  so  equipped)  and  after  waiting  45-60 
seconds,  note  the  brake  pipe  leakage  as 
indicated  by  the  brake-pipe  gauge  in  the 
locomotive,  which  shaU  not  exceed  5 
psi  per  minute. 

(ii)  Air  Flow  Method  Test.  When 
locomotives  are  equipped  with  a  26-L 
brake  valve  or  equivalent,  a  railroad 
may  use  the  Air  Flow  Method  Test  as  an 
alternate  to  the  brake  pipe  leakage  test. 
The  Air  Flow  Method  (AFM)  Test  shall 
be  performed  as  follows: 

(A)  Charge  the  air  brake  system  to 
within  15  psi  of  the  setting  of  the  feed 
or  regulating  valve,  but  to  not  less  than 
75  psi,  as  indicated  by  an  accurate  gauge 
or  end-of-train  device  at  rear  end  of 
train;  and 

(B)  Measure  air  flow  as  indicated  by 

a  calibrated  AFM  indicator,  which  shall 
not  exceed  60  cubic  feet  per  minute 
(CFM). 

(iii)  The  AFM  indicator  shall  be 
calibrated  for  acciuacy  at  periodic 
intervals  not  to  exceed  92  days.  The 
AFM  indicator  calibration  test  orifices 
shall  be  calibrated  at  temperatures  of 
not  less  than  20  degrees  Fahrenheit. 
AFM  indicators  shall  be  accurate  to 
vnthin  ±3  standard  cubic  feet  per 
minute  (cfrn). 

(2)  The  inspector  shall  position 
himself/herself,  taking  positions  on  each 
side  of  each  car  sometime  during  the 
inspection  process,  so  as  to  be  able  to 
examine  and  observe  the  functioning  of 
all  moving  parts  of  the  brake  system  on 
each  car  in  order  to  make  the 
determinations  and  inspections  required 
by  this  section.  A  "roll-by"  inspection 
of  the  brake  release  as  provided  for  in 
paragraph  (b)(8)  of  this  section  shall  not 
constitute  an  inspection  of  that  side  of 
the  train  for  purposes  of  this 
requirement. 
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(3)  The  train  brake  system  shall  be 
charged  to  vdthin  15  psi  of  the  setting 
of  the  feed-regulating  valve,  but  to  not 
less  than  75  psi,  angle  cocks  and  cutout 
cocks  shall  be  properly  positioned,  air 
hoses  shall  be  properly  coupled  and 
shall  not  kink,  bind,  or  foul  or  be  in  any 
other  condition  that  restricts  air  flow. 
An  examination  must  be  made  for  leaks 
and  necessary  repairs  made  to  reduce 
leakage  to  a  minimum.  Retaining  valves 
and  retaining  valve  pipes  shall  be 
inspected  and  known  to  be  in  condition 
for  service. 

(4)  The  brakes  on  each  car  shall  apply 
in  response  to  a  20-psi  brake  pipe 
service  reduction  and  shall  remain 
applied  until  a  release  of  the  air  brakes 
has  been  initiated  by  the  controlling 
locomotive  or  yard  test  device.  The 
brakes  shall  not  be  applied  or  released 
until  the  proper  signal  is  given.  Freight 
cars  foimd  with  brakes  that  fail  to 
remain  applied  due  to  a  readily 
identifiable  condition  or  problem  may 
be  retested  emd  remain  in  the  train  if  the 
retest  is  conducted  from  the  controlling 
locomotive  or  head  end  of  the  consist 
and  the  brakes  remain  applied  for  a 
period  of  at  least  five  minutes. 

(5)  Piston  travel  shall  be  vvrithin  7  to 

9  inches  for  SVz-inch  and  10-inch 
diameter  brake  cylinders  or  within  the 
piston  travel  stenciled  or  marked  on  car 
or  badge  plate  for  other  types.  If  piston 
travel  is  found  to  be  less  than  7  inches 
or  more  than  9  inches,  it  must  be 
adjusted  to  nominally  7V2  inches. 
Minimum  brake  cylinder  piston  travel 
of  truck-mounted  brake  cylinders  must 
be  sufficient  to  provide  proper  brake 
shoe  clearance  when  the  brakes  are 
released.  Piston  travel  must  be 
inspected  on  each  freight  car  while  the 
brakes  are  applied. 

(6)  Brake  rigging  shall  be  properly 
secujred  and  shall  not  bind  or  foul  or 
otherwise  adversely  affect  the  operation 
of  the  brake  system. 

(7)  All  parts  of  the  brake  equipment 
shall  be  properly  seau^.  On  freight 
cars  where  the  bottom  rod  passes 
through  the  truck  bolster  or  is  secured 
with  cotter  keys  equipped  with  a 
locking  device  to  prevent  their 
accidental  removal,  bottom  rod  safety 
supports  are  not  required. 

l8)  When  the  release  is  initiated  by 
the  controlling  locomotive  or  yard  test 
device,  the  brakes  on  each  freight  car 
shall  be  inspected  to  verify  that  it  did 
release;  this  may  be  performed  by  a 
"roll-by"  inspection.  If  a  "roll-by" 
inspection  of  the  brake  release  is 
performed,  train  speed  shall  not  exceed 

10  MPH  and  the  qualified  person 
performing  the  "roll-by"  inspection 
shall  communicate  the  results  of  the 
inspection  to  the  operator  of  the  train. 


The  operator  of  the  train  will  note 
successful  completion  of  the  release 
portion  of  the  inspection  on  the  written 
notification  required  in  paragraph  (c)  of 
this  section. 

(c)  Where  a  railroad's  collective 
bargaining  agreement  provides  that  only 
a  carman  is  to  perform  the  inspections 
and  tests  required  by  this  section,  a 
carman  alone  will  be  considered  a 
qualified  person.  In  these 
circumstances,  the  railroad  shall  ensure 
that  the  carman  is  properly  trained  and 
designated  as  a  qualified  person  or 
qualified  mechanical  inspector  pursuant 
to  the  requirements  of  this  part. 

(d)  A  qualified  person  participating  in 
the  test  and  inspection  required  by  ttds 
section  shall  notify  the  locomotive 
engineer  in  writing  or  place  such 
notification  in  the  cab  of  the  controlling 
locomotive  that  the  Class  I  brake  test  has 
been  satisfactorily  performed.  The 
written  or  electronic  notification  shall 
be  retained  in  the  cab  of  the  controlling 
locomotive  until  the  train  until  reaches 
its  destination  and  shall  contain  the 
date,  time,  number  of  freight  cars 
inspected,  and  location  where  the  Class 

I  brake  test  was  performed. 

(e)  Before  adjusting  piston  travel  or 
working  on  brake  rigging,  cutout  cock  in 
brake  pipe  branch  must  be  closed  and 
air  reservoirs  must  be  voided  of  all  air. 
When  cutout  cocks  are  provided  in 
brake  cylinder  pipes,  these  cutout  cocks 
only  may  be  closed  and  air  reservoirs 
need  not  be  voided  of  all  air. 

(f)  Except  as  provided  in  §  232.209, 
each  car  or  soUd  block  of  cars,  as 
defined  in  §  232.5,  that  has  not  received 
a  Class  I  brake  test  or  that  has  been  off 
air  for  more  than  four  hours  and  that  is 
added  to  a  train  shall  receive  a  Class  I 
test  when  added  to  a  train.  A  Class  in 
brake  test  as  described  in  §  232.211  shall 
then  be  performed  on  the  entire  new 
train. 

§232.207    Class  lA  brake  tests— 1,000-fnil* 
Inspection. 

(a)  Except  as  provided  in  §  232.213, 
each  train  shall  receive  a  Class  lA  brake 
test  performed  by  a  qualified  person,  as 
defined  in  §  232.5,  at  a  location  that  is 
not  more  than  1,000  miles  from  the 
point  where  any  freight  car  in  the  train 
last  received  a  Class  I  or  Class  LA  brake 
test  The  most  restrictive  car  or  block  of 
cars  in  the  train  shall  determine  the 
location  of  this  test. 

(b)  A  Class  LA  brake  test  shall  consist 
of  the  following  tasks  and  requirements: 

(1)  Brake  pipe  leakage  shall  not 
exceed  5  psi  per  minute  or  air  flow  shall 
not  exceed  60  cubic  feet  per  minute 
(CFM).  The  brake  pipe  leakage  test  or  air 
flow  method  test  shall  be  conducted 


pursuant  to  the  requirements  contained 
in  §  232.205(b)(1); 

(2)  The  inspector  shall  position 
himself/herself,  taking  positions  on  each 
side  of  each  car  sometime  during  the 
inspection  process,  so  as  to  be  able  to 
examine  and  observe  the  functioning  of 
all  moving  parts  of  the  brake  system  on 
each  car  in  order  to  make  the 
determinations  and  inspections  required 
by  this  section; 

(3)  The  air  brake  system  shall  be 
charged  to  wnthin  15  psi  of  the  setting 
of  the  feed  or  regulating  valve,  but  to  not 
less  than  75  psi,  as  indicated  by  an 
accurate  gauge  or  end-of-train  device  at 
rear  end  of  train. 

(4)  The  brakes  on  each  car  shall  apply 
in  response  to  a  2D-psi  brake  pipe 
service  reduction  and  shall  remain 
applied  until  the  release  is  initiated  by 
the  controlling  locomotive.  Cars  found 
with  brakes  that  fail  to  remain  appUed 
due  to  a  readily  identifiable  condition  or 
problem  may  be  retested  and  remain  in 
the  train  if  the  retest  is  conducted  bom 
the  controlling  locomotive  or  head  end 
of  the  consist  and  the  brakes  remain 
applied  for  a  period  of  at  least  five 
minutes;  otherwise,  the  defective 
equipment  may  only  be  moved  pursuant 
to  the  provisions  contained  in  §  232.15. 
if  applicable; 

(5)  Brake  rigging  shall  be  properly 
secured  and  shall  not  bind  or  foul  or 
otherwise  adversely  affect  the  operation 
of  the  brake  system;  and 

(6)  All  parts  of  the  brake  equipment 
shall  be  properly  secured. 

(c)  Each  railroad  shall  designate  the 
locations  where  Class  LA  brake  tests  will 
be  performed  and  the  carrier  shall 
furnish  to  the  Federal  Railroad 
Administration  upon  request  a 
description  of  each  location  designed, 
and  shall  notify  in  writing  FRA's 
Associate  Administrator  for  Safety  30 
days  prior  to  any  change  in  the  locations 
designated  for  such  tests  and 
inspections. 

(1)  Failure  to  perform  a  Class  LA.  brake 
test  at  a  location  designated  pursuant  to 
this  paragraph  will  constitute  a  failure 
to  perform  a  proper  Class  LA  brake  test. 

(2)  In  the  event  of  an  emergency  that 
alters  normal  train  operations  such  as  a 
derailment  or  other  unusual 
circimistance  that  reflects  on  the  safe 
operation  of  the  train,  the  railroad 
would  not  be  required  to  provide  prior 
written  notification  of  a  change  in  the 
location  where  a  Class  LA  brake  test  is 
j>erformed,  provided;  that  the  railroad 
notifies  FRA's  Associate  Administrator 
for  Safety  and  the  pertinent  FRA 
Regional  Administrator  within  24  hours 
after  the  designation  has  been  changed 
and  the  reason  for  that  change. 
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§232.209    Class  II  brake  tests— 
Intermediate  inspection. 

(a)  At  a  location  other  than  the  point 
of  origin  (initial  terminal)  of  a  train, 
each  car  or  solid  block  of  cars,  as 
defined  in  §  232.5,  that  has  not  received 
a  Class  I  brake  test  or  that  has  been  off 
air  for  more  than  four  hours  and  that  is 
added  to  a  train  shall  receive  a  Class  II 
brake  test  when  added  to  the  train. 

(b)  A  Class  II  brake  test  shall  consist 
of  the  following  teisks  and  reouirements: 

(1)  Brake  pipe  leakage  shall  not 
exceed  5  psi  per  minute  or  air  flow  shall 
not  exceed  60  cubic  feet  per  minute 
(CFM).  The  brake  pipe  leakage  test  or  air 
flow  method  test  shall  be  conducted 
pursuant  to  the  requirements  contained 
in  §  232.205(b)(1); 

(2)  The  air  brake  system  shall  be 
charged  to  within  15  psi  of  the  setting 
of  the  feed  or  regulating  valve,  but  to  not 
less  than  75  psi,  as  indicated  by  an 
accurate  gauge  or  end-of-train  device  at 
rear  end  of  train. 

(3)  The  brakes  on  each  car  added  to 
the  train  and  on  the  rear.car  of  the  train 
shall  apply  in  response  to  a  20-psi  brake 
pipe  service  reduction  and  shall  remain 
appUed  until  the  release  is  initiated 
from  the  controlling  locomotive.  Cars 
found  with  brakes  that  fail  to  remain 
applied  due  to  a  readily  identifiable 
condition  or  problem  may  be  retested 
and  remain  in  the  train  if  the  retest  is 
conducted  from  the  controlling 
locomotive  or  head  end  of  the  consist 
and  the  brakes  remain  applied  for  a 
period  of  at  least  five  minutes; 
otherwise,  the  defective  equipment  may 
only  be  moved  pursuant  to  the 
provisions  contained  in  §  232.15.  if 
applicable; 

(4)  When  the  release  is  initiated,  the 
brakes  on  each  car  added  to  the  train 
and  on  the  rear  car  of  the  train  shall  be 
inspected  to  verify  that  it  did  release; 
this  may  be  performed  by  a  "roll-by" 
inspection.  If  a  "roll-by"  inspection  of 
the  brake  release  is  performed,  train 
speed  shall  not  exceed  10  MPH  and  the 
qualified  person  performing  the  "roll- 
by"  inspection  shall  communicate  the 
results  of  the  inspection  to  the  operator 
of  the  train. 

(5)  Before  the  train  proceeds  the 
operator  of  the  train  shall  know  that  the 
brake  pipe  pressure  at  the  rear  of  the 
train  is  being  restored. 

(c)  As  an  alternative  to  the  rear  car 
brake  application  and  release  portion  of 
the  test,  the  operator  of  the  train  shall 
determine  that  brake  pipe  pressing  of 
the  train  is  being  reduced  as  indicated 
by  a  rear  car  gauge  or  end-of-train 
telemetry  device  and  then  that  brake 
pipe  pressure  of  the  train  is  being 
restored  as  indicated  by  a  rear  car  gauge 
or  end-of-train  telemetry  device.  (When 


an  end-of-train  telemetry  device  is  used 
to  comply  with  any  test  requirement  in 
this  part,  the  phrase  "brake  pipe 
pressure  of  the  train  is  being  reduced" 
means  a  pressure  reduction  of  at  least  5 
psi,  and  the  phrase  "brake  pipe  pressure 
of  the  train  is  being  restored"  means  a 
pressure  increase  of  at  least  5  psi).  If  an 
electronic  communication  link  between 
a  controlling  locomotive  and  a  remotely 
controlled  locomotive  attached  to  the 
rear  end  of  a  train  is  utiUzed  to 
determine  that  brake  pipe  pressure  is 
being  restored,  the  operator  of  the  train 
shall  know  that  the  air  brakes  function 
as  intended  on  the  remotely  controlled 
locomotive. 

(d)  Each  car  or  solid  block  of  cars,  as 
defined  in  §  232.5,  that  has  not  received 
a  Class  I  brake  test  or  that  has  been  off 
air  for  more  than  four  hours  that 
receives  a  Class  11  brake  test  when 
added  to  the  train  shall  receive  a  Class 
I  brake  test  at  the  next  forward  location 
where  facilities  are  available  for 
performing  such  a  test.  A  Class  HI  brake 
test  as  described  in  §  232.211  shall  then 
be  performed  on  the  entire  train. 

§  232.21 1    aass  III  brake  tests— TrainHne 
continuity  inspection. 

(a)  A  Class  III  brake  test  shall  be 
performed  on  a  train  to  test  the  train 
brake  system  when  a  train  has  changed 
configuration.  A  Class  UI  brake  test  shall 
be  performed  when  any  of  the  following 
occur: 

(1)  Where  a  locomotive  or  a  caboose 
is  changed; 

(2)  Where  a  car  or  a  block  of  cars  is 
removed  from  the  train  with  the  consist 
otherwise  remaining  intact; 

(3)  At  a  point  other  than  the  point  of 
origin  (initial  terminal)  for  a  train, 
where  a  car  or  a  solid  block  of  cars  that 
has  received  a  Class  I  brake  test  and  that 
has  not  been  off  air  for  more  than  four 
hours  is  added  to  a  train;  or 

(4)  Whenever  the  continuity  of  the 
brake  pipe  is  broken  or  interrupted. 

(b)  A  Class  in  brake  test  shall  consist 
of  the  following  tasks  and  requirements: 

(1)  The  train  brake  system  shall  be 
charged  to  within  15  psi  of  the  feed- 
valve  setting  on  the  locomotive,  but  not 
less  than  75  psi,  as  indicated  at  the  rear 
of  the  train  by  an  accurate  gauge  or  end- 
of-train  device; 

(2)  The  brakes  on  the  rear  car  of  the 
train  shall  apply  in  response  to  a  20-psi 
brake  pipe  service  reduction  and  shall 
remain  applied  until  the  release  is 
initiated  by  the  controlling  locomotive: 

(3)  When  the  release  is  initiated,  the 
brakes  on  the  rear  car  of  the  train  shall 
be  inspected  to  verify  that  it  did  release; 

(4)  Before  proceeding  the  operator  of 
the  train  shall  know  that  the  brake  pipe 


pressure  at  the  rear  of  freight  train  is 
being  restored. 

(c)  As  an  alternative  to  the  rear  car 
brake  application  and  release  portion  of 
the  test,  it  shall  be  determined  that 
brake  pipe  pressure  of  the  train  is  being 
reduced  as  indicated  by  a  rear  car  gauge 
or  end>of-train  telemetry  device  and 
then  that  brake  pipe  pressure  of  the 
train  is  being  restored  as  indicated  by  a 
rear  car  gauge  or  end-of-train  telemetry 
device.  If  an  electronic  or  radio 
commimication  link  between  a 
controlling  locomotive  and  a  remotely 
controlled  locomotive  attached  to  the 
rear  end  of  a  train  is  utilized  to 
determine  that  brake  pipe  pressure  is 
being  restored,  the  operator  of  the  train 
shall  know  that  the  air  brakes  function 
as  intended  on  the  remotely  controlled 
locomotive. 

§232.213    Extended  haul  trains. 

(a)  A  railroad  may  be  permitted  to 
move  a  train  up  to,  but  not  exceeding. 
1 ,500  miles  between  brake  tests  and 
inspections  if  the  railroad  designates  a 
train  as  a  priority  train.  In  order  for  a 
railroad  to  designate  a  train  as  an 
extended  haul  train,  all  of  the  following, 
requirements  must  be  met: 

(i)  The  railroad  must  designate  the 
train  in  writing  to  FRA's  Associate 
Administrator  for  Safety.  This 
designation  must  include  the  following: 

(i)  The  train  identification  symbol; 

(ii)  The  origination  and  destination 
points  for  the  train; 

(iii)  The  type  or  types  of  equipment 
the  train  will  haul;  and 

(iv)  The  locations  where  all  train 
brake  and  mechanical  inspections  and 
tests  will  be  performed. 

(2)  A  Class  I  brake  test  pursuant  to 
§  232.205  shall  be  performed  at  the 
train's  point  of  origin  by  a  qualified 
mechanical  inspector  as  defined  in 
§232.5. 

(3)  A  fi«ight  car  inspection  pursuant 
to  part  215  of  this  chapter  shall  be 
performed  at  the  train's  point  of  origin 
and  shall  be  performed  by  an  inspector 
designated  under  §  215.11  of  this 
chapter. 

(4)  All  cars  containing  non-complying 
conditions  imder  part  215  of  this 
chapter  at  the  train's  point  of  origin 
shall  either  be  repaired  or  removed  from 
the  train.  Except  for  cars  developing 
conditions  en  route,  no  car  shall  be 
moved  pursuant  to  the  provisions  of 

§  215.9  of  this  chapter  in  the  train. 

(5)  The  train  shall  have  no  pick-ups 
or  set-outs  en  route,  except  for  the  set- 
out  of  defective  equipment  pursuant  to 
the  requirements  of  this  chapter. 

(6)  At  the  point  of  destination,  if  less 
than  1,500  miles,  or  at  the  point 
designated  by  the  railroad  pursuant  to 
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paragraph  (a)(l)(iv)  of  this  section,  not 
to  exceed  1,500  miles,  an  inbound 
inspection  of  the  train  shall  be 
conducted  by  a  qualified  mechanical 
inspector  to  identify  any  defective, 
inoperative,  or  ineffective  brakes  or  any 
other  condidon  not  in  compliance  with 
this  part  as  well  as  any  conditions  not 
in  compliance  with  part  215  and  part 
231  of  this  chapter. 

(7)  The  railroad  shall  maintain  a 
record  of  all  defective,  inoperative,  or 
ineffective  brakes  as  well  as  any 
conditions  not  in  compliance  with  part 
215  and  part  231  of  this  chapter 
discovered  at  anytime  during  the 
movement  of  the  train.  These  records 
shall  be  retained  for  a  period  of  one  year 
and  made  available  to  ERA  upon 
request. 

(8)  In  order  for  an  extended  haul  train 
to  proceed  beyond  1,500  miles,  the 
following  requirements  shall  be  met: 

(i)  If  the  train  will  move  1.000  miles 
or  less  from  that  location  before 
receiving  a  Class  LA  brake  test  or 
reaching  destination,  a  Class  I  brake  test 
shall  be  conducted  pursuant  to 
§  232.205  to  ensure  100  percent  effective 
and  operative  brakes.  The  inbound 
inspection  required  by  paragraph  (a)(6) 
of  this  section  may  be  used  to  meet  this 
requirement  provided  it  encompasses 
all  the  inspection  elements  contained  in 
§232.205. 

(ii)  If  the  train  will  move  greater  than 
1.000  miles  from  that  location  without 
another  brake  inspection,  the  train  must 
be  identified  as  an  extended  haul  train 
for  that  movement  and  shall  meet  all  the 
requirements  contained  in  paragraphs 
(a)(1)  through  (a)(7)  of  this  section.  Such 
trains  shall  receive  a  Class  I  brake  test 
pursuant  to  §  232.205  by  a  qualified 
mechanical  inspector  to  ensiue  100 
percent  effective  and  operative  brakes,  a 
freight  car  inspection  pursuant  to  part 
215  of  this  chapter  by  an  inspector 
designated  imder  §  215.11  of  this 
chapter,  and  all  cars  containing  non- 
complying  conditions  under  part  215  of 
this  chapter  shall  either  be  repaired  or 
removed  from  the  train.  The  inbound 
inspection  required  by  paragraph  (a)(6) 
of  this  section  may  be  used  to  meet 
these  inspection  requirements  provided 
it  encompasses  all  the  inspection 
elements  contained  in  paragraphs  (a)(2) 
through  (a)(4)  of  this  section. 

(9)  ERA  inspectors  shall  have  physical 
access  to  visually  observe  all  brake  and 
freight  car  inspections  and  tests 
required  by  this  section. 

(b)  Failure  to  comply  with  any  of  the 
requirements  contained  in  paragraph  (a) 
of  this  section  will  be  considered  an 
improper  movement  of  a  designated 
priority  train  for  which  appropriate  civil 
penalties  may  be  assessed  as  outlined  in 


Appendix  A  to  this  part.  Furthermore. 
ERA'S  Associate  Administrator  for 
Safety  may  revoke  a  railroad's  ability  to 
designate  any  or  all  trains  as  extended 
haul  trains  for  repeated  or  willful 
noncompliance  with  any  of  the 
requirements  contained  in  this  section. 
Such  a  determination  will  be  made  in 
writing  and  will  state  the  basis  for  such 
action. 

§  232.21 5    Transfer  train  brake  tests. 

(a)  A  transfer  train,  as  defined  in 

§  232.5,  shall  receive  a  test  that  includes 
the  following: 

(1)  The  air  brake  hoses  shall  be 
coupled  between  all  freight  cars. 

(2)  After  the  brake  system  is  charged 
to  not  less  than  60  psi  as  indicated  by 
an  accurate  gauge  or  end-of-train  device 
at  the  rear  of  the  train,  a  15-psi  service 
brake  pipe  reduction  shall  be  made. 

(3)  An  inspection  shall  be  made  to 
determine  that  the  brakes  on  each  car 
apply  and  remain  applied  until  the 
release  is  initiated  by  the  controlling 
locomotive.  Cars  foimd  with  brakes  that 
fail  to  remain  applied  due  to  a  readily 
identifiable  condition  or  problem  may 
be  retested  and  remain  in  the  train  if  the 
retest  is  conducted  from  the  controlling 
locomotive  or  head  end  of  the  consist 
and  the  brakes  remain  appUed  for  a 
period  of  at  least  five  minutes; 
otherwise,  the  defective  equipment  may 
only  be  moved  pursuant  to  the 
provisions  contained  in  §  232.15,  if 
applicable; 

(b)  If  a  train's  movement  will  exceed 
20  miles  or  is  not  a  transfer  train  as 
defined  in  §  232.5,  the  train  shall 
receive  a  Class  I  brake  test  in  accordance 
with  §  232.205  prior  to  departure. 

§  232.21 7    Train  l>rake  system  teste 
conducted  using  yard  air.  '  ~ 

(a)  When  a  train  air  brake  system  is 
tested  from  a  yard  air,  an  engineer's 
brake  valve  or  a  smtable  test  device 
shall  be  used  to  provide  any  increase  or 
reduction  of  brake  pipe  air  pressure  at 
the  same,  or  slower,  rate  as  an 
engineer's  brake  valve,  and  the  yard  air 
must  be  connected  to  the  end  of  the 
train  or  cut  of  cars  that  will  be  nearest 
to  the  controlling  locomotive. 

(b)  When  a  yaid  air  is  used,  the  train 
air  brake  system  must  be  charged  and 
tested  as  prescribed  by  §  232.205(b)  and 
when  practicable  should  be  kept 
charged  until  road  motive  power  is 
coupled  to  train,  after  which,  a  Class  UI 
brake  test  shall  be  performed  as 
prescribed  by  §  232.211. 

(1)  If  the  cars  are  off  air  for  more  than 
four  hours,  these  cars  shall  be  retested 
in  accordance  with  §  232.205  (b) 
through  (e). 

(2)  Yard  air  pressure  shaU  be  80  psi. 


(c)  Mechanical  yard  air  test  devices 
and  gauges  shall  be  calibrated  every  92 
days.  Electronic  yard  test  devices  and 
gauges  shall  be  caUbrated  annually. 
Gauges  or  other  devices  providing  air- 
pressure  control  shall  be  accurate  to 
within  ±  3  psi. 

(d)  If  used  to  test  a  train,  a  yard  air     - 
test  device  and  any  yard  air  test 
equipment  shall  be  accurate  and 
function  as  intended. 

§  232.21 9    Double  heading,  helper  service, 
and  distributed  power. 

(a)  When  more  than  one  locomotive  is 
attached  to  a  train,  the  engineer  of  the 
controUing  locomotive  shall  operate  the 
brakes.  On  all  other  motive  power  units 
in  the  train  the  brake  pipe  cutout  cock 
to  the  brake  valve  must  be  closed,  the 
maximum  main  reservoir  pressure 
maintained  and  brake  valve  handles 
kept  in  the  prescribed  position.  In  case 
it  l)ecomes  necessary  for  the  controlling 
locomotive  to  give  up  control  of  the 
train  short  of  the  destination  of  the 
train,  a  Class  III  brake  test  pursuant  to 

§  232.211  shall  be  made  to  ensure  that 
the  brakes  are  operative  fit>m  the 
automatic  brake  valve  of  the  locomotive 
takingcontrol  of  the  train. 

(b)  The  electro- pneumatic  brake  valve 
on  all  motive  power  units  other  than 
that  which  is  handling  the  train  shall  be 
cut  out,  the  handle  of  brake  valve  kept 
in  the  prescribed  position,  and  the  air 
compressors  kept  running  if  practicable. 

(cj  When  one  or  more  helper 
locomotives  are  placed  in  a  train,  a 
visual  inspection  shall  be  made  of  each 
helper  locomotive  brake  system  to 
determine  that  the  brake  system 
operates  as  intended  in  response  to  a  20- 
psi  reduction  initiated  from  the 
controlling  locomotive  of  the  train.  A 
helper  locomotive  with  inoperative  or 
ineffective  brakes  shall  be  repaired  prior 
to  use  or  removed  from  the  train. 

Subpart  D— Periodic  IMaintenance  and 
Testing  Requirements 

§232.301    Scope. 

This  subpart  contains  the  periodic 
brake  system  maintenance  and  testing 
requirements  for  eqtupment  used  in 
-  freight  and  other  non-passenger  trains. 

§  232.303    General  requirentente. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (d)  of  this  section.  §  232.305, 
and  §  232.307,  each  car  shall  be 
maintained,  re|}aired,  and  tested  in 
accordance  with  Association  of 
American  Railroads  Rule  3  "Testing  of 
Air  Brakes"  and  accompanying  Chart  A, 
contained  in  the  AAR  "Field  Manual  on 
Interchange  Rides"  (January  1, 1998). 

(b)  All  cars  on  a  shop  or  repair  track 
shall  be  tested  to  determine  tiiat  the  air 
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brakes  apply  and  remain  apply  applied 
until  a  release  is  initiated. 

(c)  All  cars  on  a  shop  or  repair  track 
shall  have  piston  travel  inspected  to 
ensure  it  is  within  7  to  9  inches  for  8- 
Vz-inch  and  10-inch  diameter  brake 
cylinders  or  within  the  piston  travel 
stenciled  or  marked  on  car  or  badge 
plate  for  other  types.  If  piston  travel  is 
foimd  to  be  less  than  7  inches  or  more 
than  9  inches  it  must  be  adjusted  to 
nominally  7V2  inches.  Piston  travel  for 
cars  equipped  with  other  than  8-V2-inch 
and  10-inch  diameter  brake  cylinders 
shall  be  adjusted  as  indicated  on  the 
badge  plate,  stencil,  or  sticker  on  the 
car. 

(d)  Before  a  car  is  released  from  a 
shop  or  repair  track,  a  qualified  person 
shall  know: 

(1)  The  brake  pipe  is  securely" 
clamped; 

(2)  Angle  cocks  are  properly  located 
with  suitable  clearance  and  properly 
positioned  to  allow  maximum  air  flow; 
and  (3)  Valves,  reservoirs,  and  cylinders 
are  tight  on  supports  and  the  supports 
are  securely  attached  to  the  car. 

(e)  If  the  repair  track  brake  test  or 
single  car  test  required  in  §§  232.305 
and  232.307  cannot  be  conducted  at  the 
point  where  repairs  can  be  made  to  the 
car,  the  car  may  be  moved  after  the 
repairs  are  effectuated  to  the  next 
forward  location  where  the  test  can  be 
performed.  Inability  to  perform  a  repair 
track  brake  test  or  single  car  test  does 
not  constitute  an  inability  to  effectuate 
the  necessary  repairs. 

(1)  If  it  is  necessary  to  move  a  car 
from  the  location  where  the  repairs  are 
performed  in  order  to  perform  a  repair 
track  brake  test  or  a  single  car  test 
required  by  this  part,  a  tag  or  card  shall 
be  placed  on  both  sides  of  the 
equipment,  or  an  automated  tracking 
system  approved  for  use  by  FRA,  with 
the  following  information  about  the 
equipment: 

(i)  The  reporting  mark  and  car 
number; 

(ii)  The  name  of  the  inspecting 
railroad; 

(iii)  The  location  where  repairs  were 
performed  and  date; 

(iv)  Indication  whether  the  car 
requires  a  repair  track  brake  test  or 
single  car  test; 

(v)  The  location  where  the 
appropriate  test  is  to  be  performed;  and 
(vi)  The  name,  signature,  if  possible, 
and  job  title  of  the  qualified  person 
approving  the  move. 

l2)  The  tag  or  card  required  by 
paragraph  (e)(1)  of  this  section  shall 
remain  affixed  to  the  equipment  until 
the  necessary  test  has  been  performed. 

(3)  A  record  or  copy  of  each  tag  or 
card  attached  to  or  removed  &t>m  a  car 


or  locomotive  shall  be  retained  for  90 
days  and,  upon  request,  shall  be  made 
available  within  15  calendar  days  for 
inspection  by  FRA  or  State  inspectors. 

(4)  Each  tag  or  card  removed  from  a 
car  or  locomotive  shall  contain  the  date, 
location,  and  the  signature  of  the  person 
who  removed  it  from  the  piece  of 
equipment. 

(f)  The  location  and  date  of  the  last 
repair  track  brake  test  or  single  car  test 
required  by  §§  232.305  and  232.307 
shall  be  clearly  stenciled,  marked,  or 
labeled  in  two-inch  high  letters  or 
numerals  on  the  side  of  the  equipment. 
Alternatively,  the  railroad  may  use  an 
electronic  record  keeping  system 
approved  for  use  by  FRA's  Associate 
A(hninistrator  for  Safety  in  writing. 

§  232.305    Repair  track  brake  tests. 

(a)  Repair  track  brake  tests  shall  be 
performed  by  a  qualified  person  in 
accordance  with  the  Association  of 
American  Railroads  standard  S— 486, 
Section  3.0,  contained  in  the  AAR 
"Manual  of  Standards  and 
Recommended  Practices,  Section  E,  Part 
II"  (November  1992). 

(b)  Except  as  provided  in  §  232.303 
(e),  a  railroad  shall  perform  a  repair 
track  brake  test  on  a  car  when: 

(1)  A  car  is  removed  fitjm  a  train  due 
to  an  air  brake  related  defect; 

(2)  A  car  has  its  brakes  cut-out  when 
removed  from  a  train  or  when  placed  on 
a  shop  or  repair  track; 

(3)  A  car  is  on  a  repair  or  shop  track 
for  any  reason  and  has  not  received  a 
repair  track  brake  test  within  the 
previous  12  month  period; 

(4)  A  car  is  found  with  missing  or 
incomplete  repair  track  brake  test 
information; 

(5)  One  or  more  of  the  following 
conventional  air  brake  equipment  items 
is  removed,  repaired,  or  replaced: 

(i)  Brake  reservoir; 

(ii)  Control  valve  mounting  gasket;  or 

(iii)  Pipe  bracket  stud. 

(6)  A  car  is  foimd  with  one  or  more 
of  the  following  wheel  defects: 

(i)  Bvult-up  tread; 
(ii)  Slid  flat  wheel;  or 
(iii)  Thermal  cracks. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section  each  car  shall  receive 
a  repair  track  brake  test  no  less  than 
every  5  years. 

(d)  Each  car  shall  receive  a  repair 
track  brake  test  no  less  than  8  years  from 
the  date  the  car  was  built  or  rebuilt. 

§  232.307    Single  car  tests. 

(a)  Single  car  tests  shall  be  performed 
by  a  qualified  person  in  accordance 
with  the  Association  of  American 
Railroads  standard  S-486,  Section  4.0, 
contained  in  the  AAR  "Manual  of 


Standards  and  Recommended  Practices, 
Section  E,  Part  II"  (November  1992). 

(b)  Except  as  provided  in  §  232.303(e). 
a  railroad  shall  perform  a  single  car  test 
on  a  car  when  one  or  more  of  the 
following  conventional  air  brake 
equipment  items  is  removed,  repaired  or 
replaced: 

(1)  Service  portion; 

(2)  Emergency  portion;  or 

(3)  Pipe  bracket. 

(c)  A  single  car  test  pursuant  to 
paragraph  (a)  of  this  section  shall  be 
performed  on  a  new  or  rebuilt  car  prior 
to  placing  or  using  the  car  in  revenue 
service. 

§  232.309    Repair  track  brake  test  and 
single  car  test  equipment  and  devices. 

(a)  All  test  equipment  and  devices 
used  to  perform  repair  track  brake  tests 
or  single  car  tests  shall  be  tested  for 
correct  operation  at  least  once  each 
calendar  day  of  use. 

(b)  Mechanical  test  devices  such  as 
pressure  gauges,  flow  meters,  orifices, 
etc.  shall  be  calibrated  once  every  92 
days. 

(c)  Electronic  test  devices  shall  be 
calibrated  at  least  once  every  365  days. 

(d)  All  test  equipment  and  devices 
shall  be  tagged  or  labeled  with  the  date 
its  next  calibration  is  due. 

(e)  The  single  car  test  device  must  be 
tested  not  less  frequently  than  every  92 
days. 

(f)  The  single  car  test  device  must  be 
disassembled  and  cleaned  not  less 
frequently  than  every  365  days. 

§  232.31 1    Process  for  changing 
maintenance  requirements. 

(a)  The  Association  of  American 
Railroads  standards  incorporated  by 
reference  in  subpart  D  of  this  part  may 
only  be  changed  if  the  provisions 
contained  in  this  section  are  followed. 

(b)  The  AAR  shall  submit  a  petition 
for  proposed  revision  of  the  standards 
and  any  supporting  docimientation  to 
FRA's  Associate  Administrator  for 
Safety. 

(c)  The  petition  for  proposed  revision 
submitted  by  AAR  shall  contain  a 
recommendation  as  to  whether  the 
proposed  revision  should  be  considered 
"safety-critical"  or  nonsafety-critical. 

(1)  For  purposes  of  this  section, 
safety-critical  revisions  include  but  are 
not  limited  to  the  following: 

(i)  Changes  to  Chart  A  contained  in 
Rule  3  of  AAR  "Field  Manual  on 
Interchange  Rules"  (January  1, 1998); 
,  (ii)  Changes  that  extend  die  intervals 
for  performing  specified  maintenance  or 
repair;  and 

(iii)  Changes  that  reduce  the  quaUty  or 
quantity  of  maintenance  provided. 
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(2)  For  purposes  of  this  section, 
nonsafety-critical  revisions  include  but 
are  not  limited  to  the  following: 

(i)  Clarifying  amendments; 

(ii)  Changes  that  shorten  the  intervals 
at  which  maintenance  or  repairs  are 
performed;  and 

(iii)  Procedural  changes  that  do  not 
reduce  the  quality  or  quantity  of  the 
maintenance  provided. 

(d)  Within  30  days  after  the 
submission  of  a  petition  for  proposed 
revision,  FRA's  Associate  Administrator 
for  Safety  will  issue  a  determination  in 
writing  as  to  whether  the  proposed 
change  is  "safety  critical"  or  "non-safety 
critical." 

(1)  If  FRA's  Associate  Administrator 
for  Safety  determines  that  the  proposed 
change  is  "safety  critical."  the  petition 
for  proposed  revision  will  be  treated  as 
a  "petition  for  special  approval" 
pursuant  to  §232.17. 

(2)  If  FRA's  Associate  Administrator 
for  Safety  determines  that  the  proposed 
change  is  "nonsafety-critical,"  the 
petition  for  proposed  revision  may  be 
incorporated  by  AAR  immediately. 

Subpart  E — End-of*Traln  Devices 

§232.401    Scope. 

This  subpart  contains  the 
requirements  related  to  the 
performance,  operation,  and  testing  of 
end-of-train  devices.  Unless  expressly 
excepted  in  this  subpart,  the 
requirements  of  this  subpart  apply  to  all 
trains  operating  on  track  which  is  part 
of  the  general  railroad  system  of 
transportation. 

§  232.403    Design  standards  for  one-way 
end-of-train  devices. 

(a)  A  one-way  end-of-train  device  . 
shall  be  comprised  of  a  rear-of-train  imit 
(rear  unit)  located  on  the  last  car  of  a 
train  and  a  front-of-train  unit  (front  unit) 
located  in  the  cab  of  the  locomotive 
controlling  the  train. 

(b)  Rear  unit.  The  rear  imit  shall  be 
capable  of  determining  the  rear  car 
brake  pipe  pressure  and  transmitting 
that  information  to  the  front  unit  for 
display  to  the  locomotive  engineer.  The 
rear  unit  shall  be — 

(1)  Capable  of  measuring  the  rear  car 
brake  pipe  pressiue  with  an  acciuacy  of 
±3  psig  and  brake  pipe  pressure 
variations  of  ±1  psig; 

(2)  Equipped  with  a  "bleeder  valve" 
that  permits  the  release  of  any  air  under 
pressure  from  the  rear  of  train  imit  or 
the  associated  air  hoses  prior  to 
detaching  the  rear  unit  from  the  brake 
pipe; 

(3)  Designed  so  that  an  internal  failure 
will  not  cause  an  undesired  emergency 
brake  application; 


(4)  Equipped  with  either  an  air  gauge 
or  a  means  of  visually  displaying  the 
rear  imit's  brake  pipe  pressure 
measurement;  and 

(5)  Equipped  with  a  pressure  relief 
safety  valve  to  prevent  explosion  bom  a 
high  pressure  air  leak  inside  the  rear 
unit. 

(c)  Reporting  rate.  Midtiple  data 
transmissions  from  the  rear  unit  shall 
occur  immediately  after  a  variation  in 
the  rear  car  brake  pipe  pressure  of  ±2 
psig  and  at  intervals  of  not  greater  than 
70  seconds  when  the  rear  car  brake  pipe 
pressure  variation  over  the  70-second 
interval  is  less  than  ±2  psig. 

(d)  Operating  environment.  The  rear 
unit  shall  be  designed  to  meet  the 
performance  requirements  of  paragraphs 
(b)  and  (c)  of  this  section  under  the 
following  enviroiunental  conditions: 

(1)  At  temperatures  from  -  40  "C  to  60 
•C; 

(2)  At  a  relative  humidity  of  95% 
noncondensing  at  50  "C; 

(3)  At  altitudes  of  zero  to  12.000  fiaet 
mean  sea  level; 

(4)  During  vertical  and  lateral 
vibrations  of  1  to  15  Hz.,  with  0.5  g. 
peak  to  peak,  and  15  to  500  Hz.,  with 
5  g.  peak  to  peak; 

(5)  Ehiring  the  longitudinal  vibrations 
of  1  to  15  Hz.,  with  3  g.  peak  to  peak, 
and  15  to  500  Hz.,  with  5  g.  peak  to 
peak;  and  (6)  During  a  shock  of  10  g. 
peak  for  0.1  second  in  any  axis. 

(e)  Unique  code.  Each  rear  unit  shall 
have  a  unique  and  permanent 
identification  code  that  is  transmitted 
along  with  the  pressure  message  to  the 
frt)nt-of-train  unit.  A  code  obtained  from 
the  Association  of  American  Railroads, 
50  F  Stieet,  NW.,  Washington,  DC  20036 
shall  be  deemed  to  be  a  unique  code  for 
puirposes  of  this  section.  A  unique  code 
also  may  be  obtained  frt>m  the  Office  of 
Safety  Assurance  and  Compliance 
(RRS-10).  Federal  Raifroad 
Administration.  Washington.  DC  20590. 

(f)  Front  unit.  (1)  The  front  unit  shall 
be  designed  to  receive  data  messages 
from  the  rear  imit  and  shall  be  capable 
of  displaying  the  rear  car  brake  pipe 
pressure  in  not  more  than  one-poimd 
increments. 

(2)  The  display  shall  be  clearly  visible 
and  legible  in  daylight  and  darlaiess 
fit)m  the  engineer's  normal  operating 
position. 

(3)  The  front  device  shall  have  a 
means  for  entry  of  the  unique 
identification  code  of  the  rear  unit  being 
used.  The  front  unit  shall  be  designed 
so  that  it  wiU  display  a  message  only 
from  the  rear  imit  with  the  same  code 
as  entered  into  the  fit>nt  imit. 

(4)  The  front  unit  shall  be  designed  to 
meet  the  requirements  of  paragraphs  (d) 
(2).  (3),  (4).  and  (5)  of  this  section.  It 


shall  also  be  designed  to  meet  the 
performance  requirements  in  this 
paragraph — 

(i)  At  temperatures  fixim  0  't^  to  60  *C; 

(ii)  During  a  vertical  or  lateral  shock 
of  2  g.  peak  for  0.1  second;  and 

(iii)  During  a  longitudinal  shock  of  5 
g.  peak  for  0.1  second. 

(g)  Radio  equipment.  (1)  The  radio 
transmitter  in  the  rear  unit  and  the  radio 
receiver  in  the  fr^nt  unit  shall  comply 
with  the  applicable  regulatory 
requirements  of  the  FCC  and  use  of  a 
transmission  format  acceptable  to  the 
FCC. 

(2)  If  power  is  supplied  by  one  or 
more  batteries,  the  operating  life  shall 
be  a  minimum  of  36  houra  at  0  "C 

$232,405  Design  and  perfonnance 
standards  for  two-way-end-of-train  devices. 

Two-way  end-of-train  devices  shall  be 
designed  and  perform  with  the  features 
applicable  to  one-way  end-of-train 
devices  described  in  §  232.403,  except 
those  included  in  §  232.403(b)(3).  In 
addition,  a  two-way  end-of-train  device 
shall  be  designed  and  perform  vdth  the 
following  features: 

(a)  An  emergency  brake  application 
command  from  the  fit)nt  unit  of  the 
device  shall  activate  the  emergency  air 
valve  at  the  rear  of  the  train  within  one 
second. 

(b)  The  rear  unit  of  the  device  shall 
send  an  acknowledgment  message  to  the 
front  unit  immediately  upon  receipt  of 
an  emergency  brake  application 
command,  llie  fitint  unit  shall  listen  for 
this  acknowledgment  and  repeat  the 
brake  application  command  if  the 
acknowledgment  is  not  correctly 
received. 

(c)  The  rear  unit,  on  receipt  of  a 
properly  coded  command,  shall  open  a 
valve  in  the  brake  line  and  hold^t  open 
for  a  minimum  of  15  seconds.  This 
opening  of  the  valve  shall  cause  the 
brake  line  to  vent  to  the  exterior. 

(d)  The  valve  opening  shall  have  a 
minimum  diameter  of  V*  inch  and  the 
internal  diameter  of  the  hose  shall  be  % 
inch  to  efiiect  an  emergency  brake 
application. 

(e)  The  fit)nt  unit  shall  have  a 
manually  operated  switch  which,  when 
activated,  shall  initiate  an  emergency 
brake  transmission  command  to  the  rear 
unit.  The  switch  shall  be  labeled 
"Emergency"  and  shall  be  protected  so 
that  there  will  exist  no  possibility  of 
accidental  activation. 

(f)  The  availability  of  the  fitint-to-rear 
communications  link  shall  be  checked 
automatically  at  least  every  10  minutes. 

(g)  Means  shall  be  provided  to 
confirm  the  availability  and  proper 
functioning  of  the  emergency  valve. 

(h)  Means  shall  be  provided  to  arm 
the  fittnt  and  rear  units  to  ensure  the 
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rear  unit  responds  to  an  emergency 
command  only  from  a  properly 
associated  front  unit. 

S  232.407    Operations  requiring  use  of  two- 
way  end-of-train  devices;  prohibition  on 
purchase  of  nonconforming  devices. 

(a)  The  following  definitions  are 
intended  solely  for  the  purpose  of 
identifying  those  operations  subject  to 
the  requirements  for  the  use  of  two-way 
end-of-train  devices. 

(1 )  Heavy  grade  means: 

(i)  For  a  train  operating  with  4,000 
trailing  tons  or  less,  a  section  of  track 
with  an  average  grade  of  two  percent  or 
greater  over  a  distance  of  two 
continuous  miles;  and 

(11)  For  a  train  operating  with  greater 
than  4,000  trailing  tons,  a  section  of 
track  with  an  average  grade  of  one 
percent  or  greater  over  a  distance  of 
three  continuous  miles. 

(2)  Train  means  one  or  more 
locomotives  coupled  with  one  or  more 
rail  cars,  except  during  switching 
operations  or  where  the  operation  is  that 
of  classifying  cars  within  a  railroad  yard 
for  the  purpose  of  making  or  breaking 
up  trains. 

(3)  Local  train  means  a  train  assigned 
to  perform  switching  en  route  which 
operates  vdth  4,000  trailing  tons  or  less 
and  travels  between  a  point  of  origin 
and  a  point  of  final  destination,  for  a 
distance  that  is  no  greater  than  that 
which  can  normally  be  operated  by  a 
single  crew  in  a  single  tour  of  duty. 

(4)  Work  train  means  a  non-revenue 
service  train  of  4,000  trailing  tons  or  less 
used  for  the  administration  and  upkeep 
service  of  the  railroad. 

(5)  Trailing  tons  means  the  sum  of  the 
gross  weights — expressed  in  tons — of 
the  cars  and  the  locomotives  in  a  train 
that  are  not  providing  propelling  power 
to  the  train. 

(b)  All  trains  not  specifically  excepted 
in  paragraph  (e)  of  this  section  shall  be 
equipped  with  and  shall  use  either  a 
two-way  end-of-train  device  meeting  the 
design  and  performance  requirements 
contained  in  §  232.405  or  a  device  using 
an  alternative  technology  to  perform  the 
same  function. 

(c)  Each  newly  manufactured  end-of- 
train  device  purchased  by  a  railroad 
after  January  2, 1998  shall  be  a  two-way 
end-of-train  device  meeting  the  design 
and  performance  requirements 
contained  in  §  232.405  or  a  device  using 
an  alternative  technology  to  perform  the 
same  function. 

(d)  Each  two-way  end-of-train  device 
purchased  by  any  person  prior  to  July  1, 
1997  shall  be  deemed  to  meet  the  design 
and  performance  requirements 
contained  in  §  232.405. 

(e)  Exceptions.  The  following  types  of 
trains  are  excepted  from  the 


requirement  for  the  use  of  a  two-way 
end-of-train  device: 

(1)  Trains  with  a  locomotive  located 
at  the  rear  of  the  train  that  is  capable  of 
making  an  emergency  brake  application, 
through  a  command  effected  by 
telemetry  or  by  a  crew  member  in  radio 
contact  with  the  lead  (controlling) 
locomotive; 

(2)  Trains  operating  in  the  push  mode 
with  the  ability  to  effectuate  an 
emergency  bn^e  application  from  the 
rear  of  the  train; 

(3)  Trains  with  an  operational  caboose 
placed  at  the  rear  of  the  train,  carrying 
one  or  more  crew  members,  that  is 
equipped  with  an  emergency  brake 
valve; 

(4)  Trains  operating  with  a  secondary, 
fully  independent  braking  system 
capable  of  safely  stopping  the  train  in 
the  event  of  failure  of  the  primary 
system; 

(5)  Trains  that  do  not  operate  over 
heavy  grades  and  do  not  exceed  30  mph; 

(6)  Local  trains  as  defined  in 
paragraph  (a)(3)  of  this  section  that  do 
not  operate  over  heavy  grades; 

(7)  Work  trains  as  defined  in 
paragraph  (a)(4)  of  this  section  that  do 
not  operate  over  heavy  grades; 

(8)  Trains  that  operate  exclusively  on 
track  that  is  not  part  of  the  general 
railroad  system; 

(9)  Passenger  trains  in  which  all  of  the 
cars  in  the  train  are  equipped  with  an 
emergency  brake  valve  readily 
accessible  to  a  crew  member; 

(10)  Passenger  trains  that  have  a  car 
at  the  rear  of  the  train,  readily  accessible 
to  one  or  more  crew  members  in  radio 
contact  with  the  engineer,  that  is 
equipped  with  an  emergency  brake 
valve  readily  accessible  to  such  a  crew 
member;  and 

(11)  Passenger  trains  that  have 
twenty-four  (24)  or  fewer  cars  (not 
including  locomotives)  in  the  consist 
and  that  are  equipped  and  operated  in 
accordance  with  the  following  train- 
configuration  and  operating 
requirements: 

(i)  If  the  total  niunber  of  cars  in  a 
passenger  train  consist  is  twelve  (12)  or 
fewer,  a  car  located  no  less  than  halfway 
through  the  consist  (counting  from  the 
first  car  in  the  train)  must  be  equipped 
with  an  emergency  brake  valve  readily 
accessible  to  a  crew  member; 

(ii)  If  the  total  number  of  cars  in  a 
passenger  train  consist  is  thirteen  (13)  to 
twenty-four  (24),  a  car  located  no  less 
than  two-thirds  (%)  of  the  way  through 
the  consist  (counting  from  the  first  car 
in  the  train)  must  be  equipped  with  an 
emergency  brake  valve  readily 
accessible  to  a  crew  member; 

(iii)  Prior  to  descending  a  section  of 
track  with  aii  average  grade  of  two 


percent  or  greater  over  a  distance  of  two 
continuous  miles,  the  engineer  of  the 
train  shall  communicate  with  the 
conductor,  to  ensure  that  a  member  of 
the  crew  with  a  working  two-way  radio 
is  stationed  in  the  car  with  the  rearmost 
readily  accessible  emergency  brake 
valve  on  the  train  when  the  train  begins 
its  descent;  and 

(iv)  While  the  train  is  descending  a 
section  of  track  with  an  average  grade  of 
two  percent  or  greater  over  a  distance  of 
two  continuous  miles,  a  member  of  the 
train  crew  shall  occupy  the  car  that 
contains  the  rearmost  readily  accessible 
emergency  brake  valve  on  the  train  and 
be  in  constant  radio  communication 
with  the  locomotive  engineer.  The  crew 
member  shall  remain  in  this  car  until 
the  train  has  completely  traversed  the 
heavy  grade. 

(f)  If  a  train  is.  required  to  use  a  two- 
way  end-of-train  device: 

(1)  That  device  shall  be  armed  and 
operable  from  the  time  a  train  departs 
fit)m  the  point  where  the  device  is 
installed  imtil  the  train  reaches  its 
destination. 

(2)  The  rear  unit  batteries  shall  be 
sufficiently  charged  at  the  initial 
terminal  or  other  point  where  the  device 
is  installed  and  tlm)Ughout  the  train's 
trip  to  ensiue  that  the  end-of  train- 
device  will  remain  operative  until  the 
train  reaches  its  destination. 

(3)  The  device  shall  be  activated  to 
effectuate  an  emergency  brake 
application  either  by  using  the  manual 
toggle  switch  or  through  automatic 
activation,  whenever  it  becomes 
necessary  for  the  locomotive  engineer  to 
place  the  train  air  brakes  in  emergency 
using  either  the  automatic  brake  valve 
or  the  conductor's  emergency  brake 
valve  or  whenever  an  imdesired 
emergency  application  of  the  train  air 
brakes  occurs. 

(g)  En  route  failure  of  device  on  a 
freight  or  other  non-passenger  train. 
Except  on  passenger  trains  required  to 
be  equipped  with  a  two-way  end-of- 
train  device  (which  are  provided  for  in 
paragraph  (h)  of  this  section),  en  route 
failures  of  a  two-way  end-of-train  device 
shall  be  handled  in  accordance  with  this 
paragraph.  If  a  two-way  end-of-train 
device  or  equivalent  device  fails  en 
route  (i.e.,  is  unable  to  initiate  an 
emergency  brake  application  from  the 
rear  of  the  train  due  to  certain  losses  of 
communication  (front  to  rear)  or  due  to 
other  reasons),  the  speed  of  the  train  on 
which  it  is  installed  shall  be  limited  to 
30  mph  until  the  ability  of  the  device  to 
initiate  an  emergency  brake  application 
from  the  rear  of  the  train  is  restored. 
This  limitation  shall  apply  to  a  train 
using  any  device  that  uses  an  alternative 
technology  to  serve  the  purpose  of  a 


Federal  Register /Vol.  63,  No.  174 /Wednesday,  September  9.  1998/Proposed  Rules  48369- 


two-way  end-of-train  device.  With 
regard  to  two-way  end-of-train  devices, 
a  loss  of  conununication  between  the 
front  and  rear  units  will  be  considered 
an  en  route  failure  only  if  the  loss  of 
communication  is  for  a  period  greater 
than  16  minutes  and  30  seconds. 

(1)  If  a  two-way  end-of-train  device 
fails  en  route,  the  train  on  which  it  is 
installed,  in  addition  to  observing  the 
30-mph  speed  limitation,  shall  not 
operate  over  a  section  of  track  with  an 
average  grade  of  two  percent  or  greater 
over  a  distance  of  two  continuous  miles, 
unless  one  of  the  following  alternative 
measiues  is  provided: 

(i)  Use  of  an  occupied  helper 
locomotive  at  the  end  of  the  train.  This 
alternative  may  be  used  only  if  the 
following  reauirements  are  met: 

(A)  The  helper  locomotive  engineer 
will  initiate  and  maintain  two-way 
voice  radio  communication  with  the 
engineer  on  the  head  end  of  the  train; 
this  contact  shall  be  verified  just  prior 
to  passing  the  crest  the  grade. 

(B)  If  there  is  a  loss  of  communication 
prior  to  passing  the  crest  of  the  grade, 
the  helper  locomotive  engineer  and  the 
head-end  engineer  shall  act  immediately 
to  stop  the  train  until  voice 
communication  is  resumed,  if  this  can 
be  done  safely. 

(C)  If  there  is  a  loss  of  communication 
once  the  descent  has  begxm,  the  helper 
locomotive  engineer  and  the  head-end 
engineer  shall  act  to  stop  the  train  if  the 
train  has  reached  a  predetermined  rate 
of  speed  that  indicates  the  need  for 
emergency  braking. 

(D)  The  brake  pipe  of  the  helper 
locomotive  shall  be  connected  and  cut 
into  the  train  line  and  tested  to  ensure 
operation. 

(ii)  Use  of  an  occupied  caboose  at  the 
end  of  the  train  with  a  tested, 
functioning  brake  valve  capable  of 
initiating  an  emergency  brake 
application  from  the  caboose.  This 
alternative  may  be  used  only  if  the  train 
service  employee  in  the  caboose  and  the 
engineer  on  the  head  end  of  the  train 
establish  and  maintain  two-way  voice 
radio  communication  and  respond 
appropriately  to  the  loss  of  such 
communication  in  the  same  manner  as 
prescribed  for  helper  locomotives  in 
paragraph  (g)(l)(i). 

(iii)  Use  of  a  radio-controlled 
locomotive  at  the  rear  of  the  train  imder 
continuous  control  of  the  engineer  in 
the  head  end  by  means  of  telemetry,  but 
only  if  such  radio-controlled  locomotive 
is  capable  of  initiating  an  emergency 
application  on  command  from  the  lead 
(controlling)  locomotive. 

(2)  (Reserved] 

(h)  En  route  failure  of  device  on  a 
passenger  train.  (1)  A  passenger  train 


required  to  be  equipped  with  a  two-way 
end-of-train  device  that  develops  an  en 
route  failiue  of  the  device  (as  explained 
in  paragraph  (g)  of  this  section)  shall  not 
operate  over  a  section  of  track  with  an 
average  grade  of  two  percent  or  greater 
over  a  distance  of  two  continuous  miles 
imtil  an  operable  two-way  end-of-train 
device  is  installed  on  the  train  or  an 
alternative  method  of  initiating  an 
emergency  brake  application  from  the 
rear  of  the  train  is  achieved. 

(2)  Except  as  provided  in  paragraph 
(h)(1)  of  tl:ds  section,  a  passenger  train 
required  to  be  equipped  with  a  two-way 
end-of-train  device  that  develops  an  en 
route  failure  of  the  device  (as  explained 
in  paragraph  (g)  of  this  section)  shall  be 
operated  in  accordance  with  the 
following: 

(i)  A  member  of  the  train  crew  shall 
be  immediately  positioned  in  the  car 
which  contains  the  rearmost  readily 
accessible  emergency  brake  valve  on  the 
train  and  shall  be  equipped  with  an 
operable  two-way  radio  that 
conmumicates  vnth  the  locomotive 
engineer;  and 

(li)  The  locomotive  engineer  shall 
periodically  make  nuuiing  tests  of  the 
train's  air  brakes  until  the  failure  is 
corrected;  and 

(3)  Each  en  route  failure  shall  be 
corrected  at  the  next  location  where  the 
necessary  repairs  can  be  conducted  or  at 
the  next  location  where  a  required  brake 
test  is  to  be  performed,  whichever  is 
reached  first. 

§  232.409    Inspection  and  testing  of  end-of- 
train  devices. 

(a)  After  each  installation  of  either  the 
front  or  rear  unit  of  an  end-of-train 
device,  or  both,  on  a  train  and  before  the 
train  departs,  the  railroad  shall 
determine  that  the  identification  Code 
entered  into  the  front  unit  is  identical  to 
the  imique  identification  code  on  the 
rear-of-train  unit. 

(b)  After  each  installation  of  either  the 
fitint  or  rear  unit  of  an  end-of-train 
device,  or  both,  the  functional  capabiUty 
of  the  device  shall  be  determined,  after 
charging  the  train,  by  comparing  the 
quantitative  value  displayed  on  the 
front  unit  with  the  quantitative  value 
displayed  on  the  rear  imit  or  on  a 
properly  calibrated  air  gauge.  The  end- 
of-train  device  shall  not  be  used  if  the 
difference  between  the  two  readings 
exceeds  three  pounds  per  square  inch. 

(c)  A  two-way  end-oi-train  device 
shall  be  tested  at  the  initial  terminal  or 
other  point  of  installation  to  ensure  that 
the  device  is  capable  of  initiating  an 
emergency  power  brake  application 
from  the  rear  of  the  train.  If  this  test  is 
conducted  by  a  person  other  than  a 
member  of  the  train  crew,  the 


locomotive  engineer  shall  be  notified  in 
writing  that  a  successful  test  was 
performed.  The  written  notification 
shall  include  the  date  and  time  of  the 
test,  the  location  where  the  test  was 
performed,  and  the  name  of  person 
conducting  the  test. 

(d)  The  telemetry  equipment  shall  be 
tested  for  acctu^cy  and  calibrated  if 
necessary  according  to  the 
manufacturer's  specifications  and 
procediu^s  at  least  every  365  days.  This 
shall  include  testing  radio  frequencies 
and  modulation  of  the  device.  The  date 
and  location  of  the  last  calibration  or 
test  as  well  as  the  name  of  the  person 
performing  the  calibration  or  test  shall 
be  legibly  displayed  on  a  weather- 
resistant  sticker  or  other  marking  device 
affixed  to  the  outside  of  both  the  front 
unit  and  the  rear  unit.  If  the  front  unit 
is  an  integral  part  of  the  locomotive, 
then  the  information  may  be  recorded 
on  Form  FRA  F6180-49A. 

Subpart  F— Introduction  of  New  Brake 
System  Technology 

§232.501    Scope. 

(a)  This  subpart  contains  general 
requirements  for  introducing  new  brake 
system  technologies.  This  subpart  is 
intended  to  fadUtate  the  introduction  of 
new  complete  brake  system 
technologies  or  major  up-grades  to 
existing  systems  which  the  current 
regulations  do  not  adequately  address 
(i.e.,  electronic  brake  systems).  This 
subpart  is  not  intended  for  use  in  the 
introduction  of  a  new  brake  component 
or  material. 

S  232.503    Process  to  introduce  new  brake 
system  technology. 

(a)  Pursuant  to  the  procedures 
contained  in  §  232.17,  each  railroad 
shall  obtain  sp>ecial  approval  from  the 
FRA  Associate  Administrator  for  Safety 
of  a  pre-revenue  service  acceptance 
testing  plan,  developed  pursuant  to 

§  232.505,  for  the  new  brake  system 
technology,  prior  to  implementing  the 
plan. 

(b)  Each  railroad  shall  complete  a  pre- 
revenue  service  demonstration  of  the 
new  brake  system  technology  in 
accordance  with  the  approved  plan, 
shall  fulfill  all  of  the  other  requirements 
prescribed  in  §  232.505.  and  shall  obtain 
special  approval  from  the  FRA 

Associate  Administrator  for  Safety    

under  the  procedures  of  §  232.17  prior 
to  using  such  brake  system  technology 
in  revenue  service. 

S  232.505    Pre-revenue  service  acceptance 
testing  plan. 

(a)  Except  as  provided  in  paragraph  (f) 
of  this  section,  before  using  a  new  brake 
system  technology  for  the  first  time  on 
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its  system  the  operating  railroad  or 
railroads  shall  submit  a  pre-revenue 
service  acceptance  testing  plan 
containing  the  information  required  by 
paragraph  (e)  of  this  section  and  obtain 
the  approval  of  the  FRA  Associate 
Administrator  for  Safety,  under  the 
procediu^s  specified  in  §  232.17. 

(b)  After  receiving  FRA  approval  of 
the  pre-revenue  service  testing  plan  and 
before  introducing  the  new  brake  system 
technology  into  revenue  service,  the 
operating  railroad  or  railroads  shall: 

(1)  Adopt  and-comply  v>nth  such  FRA- 
approved  plan,  including  fully 
executing  the  tests  required  by  the  plan; 

(2)  Report  to  the  FRA  Associate 
Administrator  for  Safety  the  results  of 
the  pre-revenue  service  acceptance  tests; 

(3)  Correct  any  safety  deficiencies 
identified  by  FRA  in  the  design  of  the 
equipment  or  in  the  inspection,  testing, 
and  maintenance  procedures  or,  if  safety 
deficiencies  cannot  be  corrected  by 
design  changes,  agree  to  comply  with 
any  operational  limitations  that  may  be 
imposed  by  the  Associate  Administrator 
for  Safety  on  the  revenue  service 
operation  of  the  equipment;  and 

(4)  Obtain  FRA  approval  to  place  the 
new  brake  system  technology  in  revenue 


service. 


(c)  The  operating  railroad  shall 
comply  with  any  such  operational 
limitations  imposed  by  the  Associate 
Administrator  for  Safety. 

(dj  The  plan  shall  be  made  available 
to  FRA  for  inspection  and  copying  upon 
request. 

(e)  The  plan  shall  include  all  of  the 
following  elements: 


(1)  An  identification  of  any  waivers  of 
FRA  or  other  Federal  safety  regulations 
required  for  the  tests  or  for  revenue 
service  operation  of  the  equipment. 

(2)  A  clear  statement  of  the  test 
objectives.  One  of  the  principal  test 
objectives  shall  be  to  demonstrate  that 
the  equipment  meets  the  safety  design 
and  performance  requirements  specified 
in  this  part  when  operated  in  the 
environment  in  which  it  is  to  be  used. 

(3)  A  planned  schedule  for 
conducting  the  tests. 

(4)  A  description  of  the  railroad 
property  or  facilities  to  be  used  to 
conduct  the  tests. 

(5)  A  detailed  description  of  how  the 
tests  are  to  be  conducted.  This 
description  shall  include: 

(i)  An  identification  of  the  equipment 
to  be  tested; 

(ii)  The  method  by  which  the 
equipment  is  to  be  tested; 

(iii)  The  criteria  to  be  used  to  evaluate 
the  equipment's  performance;  and 

(iv)  The  means  by  which  the  test 
results  are  to  be  reported  to  FRA. 

(6)  A  description  of  any  special 
instnunentation  to  be  used  during  the 
tests. 

(7)  A  description  of  the  information  or 
data  to  be  obtained. 

(8)  A  description  of  how  the 
information  or  data  obtained  is  to  be 
analyzed  or  used. 

(9)  A  clear  description  of  any  criteria 
to  be  used  as  safety  limits  diuing  the 
testing. 

(10)  A  description  of  the  criteria  to  be 
used  to  measure  or  determine  the 
success  or  failure  of  the  tests.  If 


acceptance  is  to  be  based  on 
extrapolation  of  less  than  full  level 
testing  results,  the  analysis  to  be  dcHie 
to  justify  the  validity  of  the 
extrapolation  shall  be  described. 

(1 1)  A  description  of  any  special 
safety  precautions  to  be  observed  during 
the  testing. 

(12)  A  written  set  of  standard 
operating  procedures  to  be  used  to 
ensure  that  the  testing  is  done  safely. 

(13)  Quality  control  procediu^s  to 
ensiure  that  the  inspection,  testing,  and 
maintenance  procedmes  are  followed. 

(14)  Criteria  to  be  used  for  the  revenue 
service  operation  of  the  equipment. 

(15)  A  description  of  any  testing  of  the 
equipment  that  has  previously  been 
performed. 

(f)  For  brake  system  technologies  that 
have  previously  been  used  in  revenue 
service  in  the  United  States,  the  railroad 
shall  test  the  equipment  on  its  system, 
prior  to  placing  it  in  revenue  service,  to 
ensure  the  compatibility  of  the 
equipment  with  the  operating  system 
(track,  signals,  etc.)  of  the  railroad.  A 
description  of  such  testing  shall  be 
retained  by  the  railroad  and  made 
available  to  FRA  for  inspection  and 
copying  upon  request. 

Appendix  A — Schedule  of  Civil 
Penalties  [Reserved] 

Issued  in  Washington,  D.C,  on  August  27, 
1998. 

Jolene  M.  Molitoris, 
Federal  Railroad  Administrator. 
(PR  Doc.  90-23645  Filed  9-8-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2520 
RM  1210-nAAS5 

Interim  Rule  Amending  Summary  Plan 
Description  Regulation 

agency:  Pension  and  Welfare  BeneBts 
Administration,  Department  of  Labor. 
action:  Interim  Rule  witb  request  for 
comments. 

summary:  This  dociunent  contains  an 
interim  rule  amending  the  information 
required  to  be  contained  in  the 
Simunary  Plan  Description  (SPD) 
required  to  be  furnished  to  employee 
benefit  plan  participants  and 
beneficiaries  under  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  (ERISA).  Specifically,  this 
rule  amends  the  information  required  to 
be  disclosed  in  the  SPD  with  respect  to 
the  Newborns'  and  Mothers'  Health 
Protection  Act  of  1996.  The  amendment 
contained  in  this  document  will  affect 
group  health  plan  sponsors, 
administrators,  fiduciaries,  participants 
and  bereficiaries. 

dates:  Effective  date:  This  amendment 
is  effective  November  9, 1998. 

Applicability  date:  Administrators 
will  be  required  to  comply  with  this 
amendment  no  later  than  the  date  on 
which  the  first  summary  of  material 
modification  (or  updated  SPD)  is 
required  to  be  furnished  participants 
and  beneficiaries  following  the  eff^ective 
date  of  this  amendment. 

Comments:  Written  comments  on  this 
interim  rule  must  he  received  by 
November  9, 1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
(preferably  three  copies)  concerning  this 
amendment  to:  Office  of  Regulations 
and  Interpretations,  Room  N-5669, 
Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  ATTENTION: 
SPD  Content  Interim  Rule.  All 
submissions  will  be  open  to  public 
inspection  in  the  Public  Disclosure 
Room,  Pension  and  Welfare  Benefits 
Administration.  Room  N-5638,  200 
Constitution  Avenue,  N.W.  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  June 
Solonsky,  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  AdminisU-ation,  (202)  219- 
8521.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

The  Newborns'  and  Mothers'  Health 
Protection  Act  of  1996  (NMHPA) 
amended  ERISA  by  adding  a  section 
711.'  ERISA  section  711  establishes 
restrictions  on  the  extent  which  group 
health  plans  and  health  insiuBnce 
issuers  may  limit  hospital  lengths  of 
stay  for  mothers  and  newborn  children 
following  childbirth.  In  an  effort  to 
ensure  that  participants  and 
beneficiaries  are  apprised  of  the 
limitations  established  imder  NMHPA, 
paragraph  (d)  of  section  711  provides 
that  "[t]he  imposition  of  the 
requirements  of  this  section  shall  be 
treated  as  a  material  modification  in  the 
terms  of  the  plan  *  *  *  except  that  the 
siunmary  description  required  to  be 
provided  *  *  *  with  respect  to  such 
modification  shall  be  provided  by  not 
later  than  60  days  after  the  first  day  of 
the  first  plan  year  in  which  such 
requirements  apply." 

On  April  8, 1997,  the  Department 
published  interim  rules  implementing 
the  provisions  of  section  711(d)  by 
amending  the  SPD  content  regulation,  at 
29  CFR  2520.102-3,  to  add  a  new 
paragraph  (u).^  Paragraph  (u)  reqiures 
that  group  health  plan  SPDs  provide  a 
statement  indicating  that  "group  health 
plans  and  health  insurance  issuers 
offering  group  insurance  coverage 
generally  may  not,  under  Federal  law, 
restrict  benefits  for  any  hospital  length 
of  stay  in  connection  with  childbirth  for 
the  mother  or  newborn  child  to  less 
than  48  hours  following  a  normal 
vaginal  delivery,  or  less  than  96  hours 
/ollowing  a  caesarean  section,  or  require 
that  a  provider  obtain  authorization 
fix)m  the  plan  or  insurance  issuer  for 
prescribing  a  length  of  stay  not  in  excess 
of  the  above  periods."  In  the  preamble 
to  the  interim  rule,  the  Department 
explained  that  the  statement  included  in 
paragraph  (u)  may  be  used  as  sample 
language  by  plan  administrators  to 
satisfy  the  content  requirement  of 
paragraph  (u)  and  section  711(d). 

B.  Amendment  to  Interim  Rule 

Since  the  publication  of  that  interim 
rule,  concerns  have  been  raised  whether 
the  specific  information  delineated  in 
paragraph  (u)  of  §  2520.102-3 
adequately  informs  participants  and 
beneficiaries  of  the  exception  to  the 
Federal  law's  general  rule.  In  particular, 
concerns  have  been  expressed  about  the 
absence  of  any  indication  that  the  48 
hour/96  hour  minimum  stay  provisions 
do  not  apply  in  any  case  in  which  the 
decision  to  discharge  the  mother  or 


newborn  prior  to  the  minimum  length  of 
stay  otherwise  required  is  made  by  the 
attending  provider  in  consultation  with 
the  mother.  Given  the  significance  of 
this  exception,  the  Department  has 
determined  that  these  concerns  have 
merit,  that  the  current  rule  governing 
the  disclosure  of  NMHPA  provisions 
should  be  amended,  and  that  such 
amendment  should  be  effective  on  an 
interim  basis,  consistent  with  the 
current  disclosure  requirement.  In  this 
regard,  the  Department  is  amending  the 
language  in  paragraph  (u)  of  §  2520.102- 
3  to  clarify  that  the  attending  provider, 
after  consulting  with  the  mother,  may 
discharge  the  mother  and  newborn 
earlier  than  48  hours  following  a  vaginal 
delivery  '  or  96  hoius  following  a 
cesarean  section.  It  is  the  Department's 
view  that  this  language  is  more 
consistent  with  the  language  in  section 
711(a)  of  ERISA.*  The  statement 
included  in  this  amended  paragraph  (u) 
of  the  regulation  may  be  used  by 
administrators  as  sample  language  to 
satisfy  the  requirements  of  that 
paragraph. 

C.  Effective  Date 

The  interim  rule  contained  in  this 
document  is  effective  November  9, 
1998.  Administrators  will  be  required  to 
comply  with  this  amendment  no  later 
than  the  date  on  which  the  first 
summary  of  material  modification  (or 
updated  SPD)  is  required  to  be 
furnished  participants  and  beneficiaries 
following  the  effective  date  of  this 
amendment. 

Consistent  with  the  implementation 
of  the  NMHPA  amendments  through  the 
adoption  of  interim  rules,'  the 
Department  has  determined  that  there  is 
need  to  ensure  that  participants  and 
beneficiaries  are,  consistent  with 
Congressional  intent,^  apprised  of  the 
NMHPA  provision  as  soon  as  practical, 
and  that  die  current  language  governing 
the  disclosure  of  such  provisions,  at 
paragraph  (u)  of  §  2520.102-3,  does  not, 
in  the  Etepartment's  view,  adequately 
accomplish  the  statutory  mandate  for 
such  disclosure.  Given  the  nature  of  the 
amendment  and  the  need  to  ensure  that 
participants  and  beneficiaries  are 
adequately  apprised  of  the  NMHPA 


■  Pub.  L.  104-204.  enacted  on  September  26, 
1996. 
'62  FR  16979,  April  8. 1997. 


-'A  separate  interim  rule  being  issued  by  the 
Department  addressing  the  substantive 
requirements  under  the  NMHPA  makes  clear  that 
the  reference  to  "normal"  vaginal  delivery  is  merely 
intended  to  distinguish  vaginal  deliveries  from 
cesarean  section  deliveries.  All  vaginal  deliveries, 
whether  with  complications  or  without 
complications,  are  subject  to  the  4B-hour  length-of- 
stay  requirement. 

'The  amendment  also  reflects  editorial  changes 
intended  to  improve  the  clarity  of  the  statement. 

'W.  at  16982-83. 

•See  ERISA  section  711(d). 
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provisions,  the  Department  believes  that 
issuance  of  a  notice  of  proposed 
rulemaking  with  a  period  for  comments 
prior  to  issuing  a  final  rule  would 
unnecessarily  delay  the  implementation 
of  this  essential  guidance,  hi  this  regard, 
the  Department  notes  that  pursuant  to 
ERISA  section  734,  the  Department  has 
the  authority  to  promulgate  any  interim 
rules  the  Secretary  deems  are 
appropriate  to  carry  out  this  part.  For 
the  reasons  discussed  herein,  the 
Department  is  adopting  this  amendment 
on  an  interim  basis. 

D.  Request  for  Comments 

While  the  amendment  contained 
herein  is  being  adopted  on  an  interim 
basis,  the  Department  is  inviting 
interested  persons  to  submit  written 
comments  on  the  amendment  for 
consideration  in  the  development  of  a 
final  rule.  Written  comments  (preferably 
three  copies)  must  be  submitted  to:  the 
Office  of  Regulations  and 
Interpretations,  Room  N-5669,  Pension 
and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  ATTENTION:  SPD  Content 
Interim  Rule.  All  submissions  will  be 
open  to  pubhc  inspection  in  the  Public 
Diisclosure  Room,  Pension  and  Welfare 
Benefits  Administration,  Room  N-5638, 
200  Constitution  Avenue.  N.W. 
Washington,  D.C.  Written  comments  on 
this  interim  rule  must  be  received  by 
November  9. 1998. 

E.  Other  Amendments  to  the  SPD 
Content  Requirements 

In  addition  to  the  amendment 
contained  herein,  the  Department  is 
pubhshing  in  the  "proposed  rules" 
section  of  today's  Federal  Register  a 
number  of  proposed  amendments  to  the 
regulations  governing  the  content  of 
SPDs.  These  amendments,  upon 
adoption,  will  clarify  the  information 
required  to  be  disclosed  by  group  health 
plans  and  update  other  information 
required  to  be  set  forth  in  employee 
benefit  plan  SPDs. 

Economic  Analysis  Undo-  Executive 
Order  12866 

Under  Executive  Order  12866,  the 
Department  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB).  Under  section  3(f),  the 
order  defines  a  "significant  regulatory 
action"  as  an  action  that  is  likely  to 
result  in  a  rule:  (1)  Having  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 
affiacting  a  sector  of  the  economy. 


productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piusuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
action  is  consistent  with  the  President's 
priorities  with  respect  to  ensuring  that 
all  participants  in  group  health  plans 
receive  understandable  information 
about  their  plans,  as  described  in  the 
Consiuner  Bill  of  Rights  and 
Responsibilities  issued  by  the 
President's  Advisory  Commission  on 
Consumer  Protection  and  QuaUty  in  the 
Health  Care  Industry.  TTierefore,  this 
notice  is  "significant"  and  subject  to 
OMB  review  under  section  3(f)(4)  of  the 
Executive  Order. 

The  cost  of  compliance  with  this 
interim  rule  is  expected  to  total 
$250,949  in  1999,  and  $387,708  in  the 
year  2000.  These  costs  are  expected  to 
be  incurred  in  connection  with  other 
changes  to  the  required  content  of  SPDs. 
A  detailed  discussion  of  the  basis  for 
these  cost  estimates,  as  well  as  the 
natiu«  and  costs  of  other  changes  being 
proposed,  may  be  foimd  in  the  Notice  of 
Proposed  Rulemaking  with  respect  to 
Proposed  Amendments  to  Summary 
Plan  IDescription  Regulations,  which  is 
also  pubUshed  in  today's  Federal 
Register. 

Although  the  effiective  date  of  this 
interim  rule  differs  from  the  effective 
date  that  may  apply  for  the  proposed 
rulemaking  urith  respect  to  SPDs,  the 
Department  believes  that  a  meaningful 
economic  analysis  should  contemplate 
as  a  whole  the  nature  and  timing  of  all 
changes  to  existing  SPDs  expected  to  be 
made  by  plan  administrators  due  to 
regulatory  amendments.  As  a  result,  the 
economic  analysis  of  the  Pro;>osed 
Amendments  to  Summary  Plan 
Description  Regulations  addresses  the 
impact  of  this  interim  rule,  as  well  as 
the  changes  proposed  in  the  separate 
rulemaking  action. 

To  avoid  unnecessary  dupfication  of 
economic  analysis,  or  of  public 
comment  thereon,  comments  received 
on  the  methodology  and  assumptions 
used  in  estimating  the  consoUdated 
economic  impact  of  both  the  proposed 
rule  and  this  interim  rule,  and  on  the 


resulting  estimates,  will  be  treated  as 
comments  on  this  interim  rule. 

The  benefits  of  this  interim  rule,  as 
yet  unquantified,  will  arise  as 
participants  and  beneficiaries  receive 
clearer  and  more  accurate 
commimications  concerning  their  group 
health  plan  benefits.  The  Department  is 
publishing  this  interim  rule,  in  part,  to 
address  public  concerns  about  existing 
disclosures  with  respect  to  exceptions  to 
the  minimum  hospital  stay  provisions  of 
NMHPA. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  (RFA)  imposes 
certain  requirements  with  respect  to 
Federal  rules  that  are  subject  to  the 
notice  and  comment  requirements  of 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.)  and 
which  are  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  U  an  agency 
determines  that  a  proposed  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  603  of  the  RFA  requires 
that  the  agency  present  an  initial 
regulatory  flexibiUty  analysis  at  the  time 
of  the  publication  of  the  notice  of 
proposed  rulemaking  describing  the 
impact  of  the  rule  on  small  entities  and 
seeking  pubUc  comment  on  such 
impact.  Small  entities  include  small 
businesses,  organizations,  and 
governmental  jurisdictions. 

Because  these  rules  are  issued  as 
interim  final  rules,  and  not  as  a  notice 
of  proposed  rulemaking,  a  formal 
regulatory  flexibility  analysis  has  not 
been  prepared.  Nonetheless,  in  its 
analysis  of  economic  impact  of  both  this 
interim  rule  and  the  Notice  of  Proposed 
Rulemaking  udth  respect  to  Proposed 
Amendments  to  Summary  Plan 
Description  Regidations,  which  is  also 
published  in  today's  Federal  Register, 
the  Department  presents  an  analysis 
addressing  many  of  the  same  issues 
otherwise  required  to  be  addressed 
under  the  RFA. 

The  Department  invites  inter^ted 
persons  to  submit  comments  regarding 
its  preliminary  discussion  of  potential 
impacts  on  small  entities.  The 
Department  also  requests  comments 
bom  small  entities  regarding  what,  if 
any.  special  problems  they  might 
encounter  imder  these  interim  rules,  or 
if  the  separate  proposal  concerning 
amendments  to  the  SPD  content  rules 
were  to  be  adopted  as  final,  and  what 
changes,  if  any,  could  be  made  to 
minimize  those  problems. 
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Paperwork  Reduction  Act 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  3506(c)(2)(A)). 
This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 

Currently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  revision  of 
the  information  collection  request  (ICR) 
included  in  this  Interim  Rule  Amending 
Summary  Plan  Description  Regulation. 
A  copy  of  the  existing  ICR  may  be 
obtained  by  contacting  the  office  listed 
in  the  addressee  section  of  this  notice. 

The  Department  of  Labor 
(Department)  has  submitted  a  copy  of 
the  existing  information  collection,  as 
revised  by  both  the  Interim  Rule 
Amending  Summary  Plan  Description 
Regulation  and  the  Proposed 
Amendments  to  Summary  Plan 
Description  Regulations,  to  the  Office  of 
Management  and  Budget  (0MB)  in 
accordance  with  44  U.S.C.  3507(d)  for 
review  of  its  information  collection 
provisions.  The  Department  has 
requested  emergency  clearance  for  that 
portion  of  the  ICR  that  is  changed  by 
this  interim  rule,  specifically,  the  SPD 
disclosure  provision  concerning 
hospital  lengths  of  stay  in  connection 
with  childbirth  for  the  mother  or 
newborn  child,  by  November  9, 1998. 

The  Department  and  0MB  are 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  inTormation  on  those  who 
are  to  respond,  including  through  the 

■  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  should  be  sent  to  the 
individual  identified  in  the  Addressee 
section  of  this  notice,  and  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  D.C.  20503; 
Attention:  Desk  Officer  for  the  Pension 
and  Welfare  Benefits  Administration. 
Although  comments  may  be  submitted 
through  November  9, 1998,  in  light  of 
the  request  for  emergency  clearance  by 
November  9, 1998,  submission  of 
comments  within  the  first  30  days  is 
encouraged  to  ensure  their 
consideration. 

ADDRESSES  (PRA  95):  Gerald  B.  Lindrew, 
Office  of  Policy  and  Research,  U.S. 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,  Room  N- 
5647,  Washington,  D.C.  20210. 
Telephone:  (202)  219-4782;  Fax:  (202) 
219-4745.  These.are  not  toll-free 
niunbers. 

I.  Background 

Pursuant  to  ERISA  section  101(a)(1), 
the  administrator  of  an  employee  benefit 
plan  is  required  to  furnish  an  SPD  to 
each  participant  covered  under  the  plan 
and  each  beneficiary  who  is  receiving 
benefits  under  the  plan.  The  SPD  is 
required  to  be  written  in  a  manner 
calculated  to  be  understood  by  the 
average  plan  participant  and  must  be 
sufficiently  comprehensive  to  apprise 
the  plan's  participants  and  beneficiaries 
of  their  rights  and  obligations  imder  the 
plan.  To  tihe  extent  that  there  is  a 
material  modification  in  the  terms  of  the 
plan  or  a  change  in  the  information 
required  to  be  included  in  the  SPD, 
ERISA  requires  that  the  administrator 
furnish  participants  covered  under  the 
plan  and  beneficiaries  receiving  benefits 
with  a  summary  of  such  changes. 

ERISA  section  102(b)  descnbes  the 
types  of  information  specifically 
required  to  be  included  in  the  plan 
description  and  SPD.  The  Department 
has  previously  issued  guidance 
concerning  the  required  contents  of 
SPDs  in  regulations  published  at  29  CFR 
2520.102-3. 

n.  Current  Actions 

As  described  in  this  preamble,  the 
interim  rule  amending  §  2520.102-3 
modifies  the  required  content  of  group 
health  plan  SPDs  to  clarify  the 
applicability  of  minimiun  hospital 
lengths  of  stay  for  mothers  and  newborn 
children  following  childbirth  under 
NMHPA.  This  modification  to 


disclosure  requirements  implemented 
by  the  previous  publication  of  the 
Interim  Rules  Amending  ERISA 
Disclosure  Requirements  for  Group 
Health  Plans  (62  FR 16979,  April  8, 
1997)  is  intended  to  clarify  that  the 
attending  provider,  after  consulting  with 
the  mother,  may  discharge  the  mo&er  or 
newborn  child  earlier  than  48  hours 
following  a  vaginal  delivery  or  96  hours 
following  a  cesarean  section. 

The  total  additional  hour  burden 
estimated  to  result  from  this  interim 
rule  is  821  horns  in  1999  and  2,219 
hoins  in  2000.  This  interim  rule  is 
expected  to  result  in  operating  and 
maintenance  cost  increases  of  $209,907 
in  1999  and  $276,741  in  2000.  These 
estimates  are  based  upon  the 
Department's  assvmiptions  concerning 
the  number  of  affected  plans  and 
participants,  the  time  required  to  make 
the  modification,  and  the  percentage  of 
plans  that  perform  the  required  tasks  in- 
house  as  compared  with  those  that 
purchase  services  fi'om  outside  parties. 
This  accounting  for  the  purchase  of 
services  in  biu"den  estimates  results  in 
the  differences  in  costs  developed  for 
purposes  of  PRA  95  and  those 
developed  for  purposes  of  Executive 
Order  12866. 

These  burden  estimates  also  rely  on 
assumptions  made  about  the 
distribution  of  other  disclosine 
materials  required  as  a  result  of  — ^ 

proposed  regulatory  changes.  This  is 
because  it  is  assumed  that  plans  will 
prepare  and  distribute  revised 
disclosure  materials  in  the  most  cost- 
efficient  way,  which  would  likely 
involve  incorporating  as  many  changes 
as  possible  in  a  single  distribution.  A 
detailed  discussion  of  the  basis  for  these 
estimates,  as  well  as  the  natiue  and 
burden  associated  with  the  other 
changes  being  proposed  to  the  content 
of  SPDs,  may  be  found  in  the  Notice  of 
Proposed  Rulemaking  with  respect  to 
Proposed  Amendments  to  Simimary 
Plan  Description  Regulations,  which  is 
also  published  in  today's  Federal 
Raster. 

Because  this  single  ICR  is  currently 
the  subject  of  two  separate  regulatory 
actions,  the  Department  believes  that  a 
meaningful  burden  analysis  should 
contemplate  as  a  whole  the  nature  and 
timing  of  all  changes  to  existing  SPDs 
expected  to  be  made  by  plan 
administrators  due  to  regulatory 
amendments.  As  a  result,  the  binden 
analysis  included  in  the  Proposed 
Amendments  to  Summary  Plan 
Description  Regulations  addresses  the 
impact  of  this  interim  rule,  as  well  as 
the  changes  proposed  in  the  separate 
rulemaking  action.  Both  the  total  burden 
of  the  ICR  and  the  burden  specifically 
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associated  with  this  interim  rule  are 
displayed  in  this  notice. 

To  avoid  imnecessary  duplication  of 
analysis,  or  of  public  comment  thereon, 
comments  received  on  the  methodology 
and  assumptions  used  in  estimating  the 
consolidated  cost  and  hour  burden  of 
the  proposed  rule  and  this  interim  rule, 
and  on  the  resulting  burden  estimates, 
will  be  treated  as  comments  on  this 
interim  rule. 

Type  of  Review:  Revision  of  a 
cxirrently  approved  collection. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Regulations  Regarding  Required 
Contents  of  Siunmary  Plan  Descriptions 
for  Employee  Benefit  Plans  (Interim 
Rule  AJnending  Siunmary  Plan 
Description  Regulation). 

0MB  Number:  1210-0039. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions. 
'  Frequency  of  Response:  On  occasion. 

Total  Respondents:  2,027.293  (1998); 
888,393  (1999);  2,641,818  (2000). 

Total  Responses:  83,332,000  (1998); 
52,115,000  (1999);  160,703,000  (2000). 

Estimated  Burden  Hours:  842,586 
(1998);  815,850  total,  including  821  for 
this  Interim  Rule  (1999):  2,101,624  total, 
including  2,219  for  this  Interim  Rule 
(2000). 

Estimated  Annual  Costs  (Operating 
and  Maintenance):  $95,265,366  (1998); 
$101,465,306  total,  including  $209,907 
for  this  Interim  Rule  (1999); 
$218,395,191  total,  including  $276,741 
for  this  Interim  Rule  (2000). 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
'  included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Unfunded  Mandates  Reform  Act 

These  rules  are  not  subject  to  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4)  because  they  are  interim 
rules.  However,  for  purposes  of  the 
Unfunded  Mandates  Reform  Act,  as  well 
as  Executive  Order  12875,  this  interim 
rule  does  not  include  any  Federal 
mandate  that  may  result  in  expenditures 


by  State,  local,  or  tribal  governments,  or 
the  private  sector,  of  $100  million  or 
more.  The  basis  for  this  statement  is 
described  in  the  analysis  of  costs  for 
purposes  of  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  interim  rule  is  subject  to  the 
provisions  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  801  etseq.)  (SBREFA), 
and  has  been  transmitted  to  Congress 
and  the  Comptroller  General  for  review. 
The  Department  has  determined  that 
this  is  not  a  "major  rule"  as  that  term 
is  defined  in  5  U.S.C.  804,  because  it  is 
not  likely  to  result  in:  (1)  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Statutory  Authority 

This  interim  regulation  is  adopted 
piusuant  to  authority  contained  in 
section  505  of  ERISA  (Pub.  L.  93-406, 
88  Stat.  894,  29  U.S.C.  1135)  and 
sections  104(b)  and  734  of  ERISA,  as 
amended,  (Pub.  L.  104-191, 110 
Stat.1936  and  Pub.  L.  104-204, 110  Stat. 
2935,  29  U.S.C.  1024  and  1191c)  and 
under  Secretary  of  Labor's  Order  No.  1- 
87,  52  FR  13139,  April  21, 1987. 

List  of  Subjecte  in  29  CFR  Part  2520 

Employee  benefit  plans.  Employee 
Retirement  Income  Security  Act,  Group 
health  plans.  Pension  plans.  Welfare 
benefit  plans. 

For  the  reasons  set  forth  above,  Part 
2520  of  Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  2520— {AMENDED] 

1.  The  authority  for  Part  2520 
continues  to  read  as  follows: 

Authority:  Sees.  101. 102, 103, 104. 105, 
109. 110, 111(b)(2),  111(c),  and  505.  Pub.  L 
93-406.  88  Stat  840-52  and  894  (29  U.S.C. 
1021-1025, 1029-31.  and  1135);  Secretary  of 
Labor's  Order  No.  27-74. 13-76, 1-87.  and 
Labor  Management  Services  Administration 
Order  2-6. 

Sections  2520.102-3,  2520.104b-l  and 
2S20.104b-3  also  are  issued  under  section 
101(a)  of  Pub.  L.  104-191, 110  Stat  1936  and 
1939,  sec.  603  of  Pub.  L  104-204, 110  Stat 
2935  (29  U.S.C  1185  and  1191c). 

2.  Section  2520.102-3  is  amended  by 
revising  paragraph  (u)  to  read  as 
follows: 

12520.102-3    Contenta  of  summary  plan 
description. 

•  *        *        •        • 

(u)  In  the  case  of  a  group  health  plan, 
as  defined  in  section  733(a)(1)  of  the 
Act.  that  provides  maternity  or  newborn 
infant  coverage,  a  statement  indicating 
the  following:  Group  health  plans  and 
health  insurance  issuers  generally  may 
not,  under  Federal  law,  restrict  benefits 
for  any  hospital  length  of  stay  in 
connection  with  childbirth  for  the 
mother  or  newborn  child  to  less  than  48 
hours  following  a  vaginal  delivery,  or 
less  than  96  hours  following  a  cesarean 
section.  However.  Federal  law  generally 
does  not  prohibit  the  mother's  or 
newborn's  attending  provider,  after 
consulting  with  the  mother,  from 
discharging  the  mother  or  her  newborn 
earlier  than  48  hours  (or  96  hours  as 
applicable).  In  any  case,  plans  and 
issuers  may  not.  under  Federal  law. 
require  that  a  provider  obtain 
authorization  from  the  plan  or  the  issuer 
for  prescribing  a  length  of  stay  not  in 
excess  of  48  hours  (or  96  hours). 

•  •        *        •        • 

Signed  at  Washington,  D.C,  this  28th  day 
of  August  1998. 
Mercdidi  Miller, 

Deputy  Assistant  Secretary  for  Policy,  Pension 
and  Welfare  Benefits  Administration,  U.S. 
Department  ofLabm. 

[FR  Doc.  98-24066  Filed  9-4-98: 8:45  am] 
MUMQ  CODE  4S10-S»-P 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2520 
RIN  1210-AA69 

Proposed  Amendments  to  Summary 
Plan  Description  Regulations 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  amendments  to  the 
regulations  governing  the  content  of  the 
Summary  Plan  Description  (SPD) 
required  to  be  furnished  to  employee 
benefit  plan  participants  and 
beneficiaries  under  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended.  (ERISA).  These 
amendments  are  being  proposed  to 
implement  information  disclosure 
recommendations  of  the  President's 
Advisory  Commission  on  Consumer 
Protection  and  Quality  in  the  Health 
Care  Industry,  as  set  forth  in  their 
November  20, 1997  report  "Consumer 
Bill  of  Rights  and  Responsibilities,"  by 
clarifying  benefit,  medical  provider  and 
other  information  required  to  be 
disclosed  in,  or  as  part  of,  the  SPD  of  a 
group  health  plan  and  for  other  reasons 
as  well.  This  document  also  contains  a 
proposed  amendment  to  repeal  the 
limited  exemption  with  respect  to  SPDs 
of  welfare  plans  providing  benefits 
through  qualified  health  maintenance 
organizations  (HMOs).  In  addition,  the 
Department  is  proposing  a  number  of 
amendments  to  the  SPD  content 
regulation  that  are  intended  to  update 
and  clarify  the  application  of  provisions 
affecting  both  pension  and  welfare 
benefit  plans.  The  amendments 
contained  in  this  document  will  affect 
employee  pension  and  welfare  benefit 
plans,  including  group  health  plans,  as 
well  as  administrators,  fiduciaries, 
participants  and  beneficiaries  of  such 
plans. 

DATES:  Comments:  Written  comments 
concerning  the  proposed  amendments 
must  be  received  by  November  9, 1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
(preferably  three  copies)  concerning  the 
proposals  herein  to:  Office  of 
Regulations  and  Interpretations,  Room 
N-5669,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  Attention: 
Proposed  SPD  Content  Regulations.  All 
written  comments  should  clearly 
reference  the  relevant  proposed 


amendment(s).  All  submissions  will  be 
open  to  public  inspection  in  the  Public 
Disclosure  Room,  Pension  and  Welfare 
Benefits  Administration,  Room  N-5638, 
200  Constitution  Avenue,  N.W. 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  June 
Solonsky.  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  (202)  219- 
8521.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Pursuant  to  ERISA  section  101(a)(1), 
the  administrator  of  an  empldyee  benefit 
plan  is  required  to  furnish  a  siunmary 
plan  description  (SPD)  to  each 
participant  covered  under  the  plan  and 
each  beneficiary  who  is  receiving 
benefits  under  the  plan.  Section  102(b) 
and  the  Department's  regulation  issued 
thereunder,  29  CFR  2520.102-3, 
describe  the  information  required  to  be 
included  in  the  SPD.  The  SPD  is  the 
primary  vehicle  under  ERISA  for 
communicating  information  to 
participants  and  beneficiaries  about 
their  rights,  benefits,  and  obligations 
under  their  employee  benefit  plans.' 

The  Regulation  governing  the  content 
of  the  SPD  was  first  adopted  in  1977.2 
While  this  regulation  was  later  amended 
to  implement  changes  to  ERISA's 
disclosure  provisions  enacted  as  part  of 
the  Health  Insiwance  Portability  and 
Accountability  Act  of  1996  and  the 
Newborns'  and  Mothers'  Health 
Protection  Act  of  1996,'  most  of  the  SPD 
content  provisions  have  not  been 
modified,  updated  or  otherwise  changed 
since  adoption  of  the  1977  regulation. 
Since  that  time  there  have  been  a 
number  of  legislative  and  other  changes 
affecting  plans  and  plan  practices  that, 
in  turn,  affect  the  information  necessary 
for  participants  and  beneficiaries  to 
understand  and  exercise  their  rights 
under  their  plans  and  imder  ERISA. 
Taking  into  account  the  continuation 
coverage  provisions  enacted  under  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA) 
and  subsequent  amendments,  the 
portability,  access  and  renewability 
requirements  enacted  as  part  of  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA),  the 
mental  health  parity  provisions  enacted 
as  part  of  the  Mental  Health  Parity  Act 
of  1996,  the  requirements  of  the 
Newborns'  and  Mothers'  Health 
Protection  Act  of  1996,  and  the  growth 


of  managed  care  programs  and  practices, 
some  of  the  most  significant  changes 
have  taken  place  with  respect  to  group 
health  plans. 

In  addition,  the  President's  Advisory 
Commission  on  Consumer  Protection 
and  Quality  in  the  Health  Care  Industry 
(the  Commission),  in  its  November  20, 
1997  report  entitled  "Consumer  Bill  of 
Rights  and  Responsibilities,"  made  a 
number  of  recommendations  intended 
to  enhance  disclosiue  of  health  care 
plan  and  other  information.  In  response 
to  the  Commission's  report,  the 
Department  of  Labor  identified  various 
regulatory  actions  that  could  be  taken  to 
implement  the  Commission's 
recommendation  in  the  area  of 
information  disclosure.  Following  the 
Department's  response,  the  President 
issued  a  memorandum  to  the 
Department,  directing  it  to  "propose 
regulations  that  require  ERISA  health 
plans  to  ensure  the  information  they 
provide  to  plan  participants  is 
consistent  with  the  Patient  Bill  of 
Rights."* 

As  discussed  below,  this  document 
contains  a  number  of  proposed 
amendments  to  the  regulations 
governing  the  content  of  summary  plan 
descriptions,  specifically,  29  CFR 
2520.102-3  and  2520.102-5,  that, 
consistent  with  the  Department's 
commitment  are  intended  to  implement 
the  Commission's  recommendations  for 
improved  information  disclosure  by 
group  health  plans,  as  well  as  generally 
update  the  SPD  disclosure  requirements 
for  both  welfare  and  pension  plans. 

B.  Amendments  Relating  to  the 
"Consumer  Bill  of  Rights  and 
Responsibilities" 

One  of  the  eight  principles  set  forth  in 
the  "Consumer  Bill  of  Rights  and 
Responsibilities"  is  the  right  of 
individuals  to  receive  accxu^te,  easily 
understood  information  about  their 
health  plans,  professionalaand 
facilities.  While  the  Department  does 
not  have  the  authority  under  ERISA  to 
mandate  disclosure  of  all  of  the 
information  identified  by  the 
Commission  in  their  report,  the 
Department  does  have  the  authority  to 
establish  standards  governing  the  style, 
format  and  content  of  the  SPD,  which  is 
the  primary  vehicle  through  which  plan 


<  Publication  of  this  regulation  is  not  intended  to 
address  any  disclosure  issues  arising  under  Part  4 
of  Subtitle  B  of  Title  I. 

J  42  FR  37178.  July  19, 1977. 

'62  FR  16979.  April  8. 1997. 


<The  President  further  directed  the  Department  to 
"propose  regulations  to  strengthen  the  internal 
appeals  process  for  all  Employee  Retirement 
Income  Security  Act  (ERISA)  health  plans  to  ensure 
that  decisions  regarding  urgent  care  are  resolved 
within  not  more  than  72  hours  and  generally 
resolved  within  15  days  for  non-urgent  care."  The 
Department  is  publishing  today  In  the  Federal 
Register  a  proposal  that  would  revise  the 
Department's  regulation  at  29  C3Tt  2560.503-1  to 
accomplish  this  goal. 
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benefit  and  other  information  is 
commimicated  to  participants  and 
beneficiaries.  Consistent  with  the 
Commission's  recommendation  that 
health  care  information  be 
communicated  in  an  easily  imderstood 
manner,  both  ERISA  and  the 
Department's  regulations  currently 
require  that  SPD  information  be 
communicated  in  a  manner  calculated 
to  be  understood  by  the  average  plan 
participant  and  sufficiently  accurate  and 
comprehensive  to  reasonably  apprise 
such  participants  and  beneficiaries  of 
their  rights  and  obligations  imder  the 
plan.^  'The  Department  believes  these 
standards  serve  to  fiuther  the 
Commission's  recommendations 
without  modification  or  amendment  at 
this  time.  The  Department,  however,  has 
concluded  that  the  SPD  regulations 
should  be  amended  to  clarify  the 
required  disclosure  by  group  health 
plans  in  their  SPDs  of  various  categories 
of  information  identified  by  the 
Commission  and  to  ensure  that  all 
participants  and  beneficiaries,  without 
regard  to  whether  they  are  covered  by  a 
Federally  qualified  HMO,  are  provided 
health  plan  information  consistent  with 
the  SPD  requirements. 

In  responding  to  the  Commission's 
recommendations,  the  Department 
indicated  that  it  could  propose 
amendments  to  the  SPD  regulations  to 
ensiue  that  all  participants  and 
beneficiaries  in  group  health  plans  are 
provided,  consistent  with  the 
Commission's  recommendations,  clear 
and  understandable  information 
concerning:  benefits  and  limits  on 
coverage;  the  extent  to  which  preventive 
services  are  covered;  whether,  and 
under  what  circumstances,  coverage  is 
provided  for  existing  and  new  drugs; 
whether,  and  imder  what 
circumstances,  coverage  is  provided  for 
tests,  devices,  and  procedures;  provider 
network  composition;  coverage  of  out- 
of-network  services;  conditions,  if  any, 
for  access  to  speciality  medical  care; 
conditions,  if  any,  applicable  to  urgent 
care;  and  preauthorization  and 
utilization  review  procedures.  The 
E)epartment  also  indicated  that  it  could 
amend  the  special  rules,  at  §  2520.102- 
5,  governing  the  disclosure  of  plan 
information  by  certain  health 
maintenance  organizations  (HMOs)  to 
improve  the  information  furnished 
participants  and  beneficiaries. 

1.  Changes  to  the  SPD  Content 
.Requirements 

In  order  to  implement  the 
Department's  response  to  the 


Commission's  recommendations,  the 
Department  is  proposing  to  amend 
paragraph  (j)  of  §  2520.102-3  to  add  a 
new  subparagraph  (3)  clarifying  the 
information  that  must  be  included  in 
the  SPD  of  a  group  health  plan,  as 
defined  in  section  733(a).'  Paragraph  (j) 
generally  provides  that  the  SPD  of  an 
employee  benefit  plan  must  describe 
"(t]he  plan's  requirements  respecting 
eligibility  for  participation  and  for 
benefits."  Subparagraph  (2)  of  paragraph 
(j)  provides,  in  the  case  of  welfare 
benefit  plans,  the  SPD  must  also  include 
a  "statement  of  the  conditions 
pertaining  to  eligibility  to  receive 
benefits,  and  a  description  or  summary 
of  the  benefits."  That  subparagraph  also 
provides  that  where  a  plan  provides  an 
extensive  schedule  of  benefits,  only  a 
general  description  is  required  if 
reference  is  made  to  detailed  schedules 
of  benefits  which  are  available  without 
costs  to  any  participant  or  beneficiary 
who  so  requests. 

It  is  the  view  of  the  Department  that 
the  information  described  in  the  new 
paragraph  (j)(3)  is  currentiy  required  to 
be  disclosed  through  the  SPD  under 
paragraph  (j)(2),  and  that  most  group 
health  plans  in  fact  disclose  such 
information  to  participants  and 
beneficiaries  in.or  as  part  of,  the  plan's 
SPD.  Nonetheless,  the  Department 
believes  that,  in  view  of  the 
Commission's  report  and 
recommendations,  the  amendment 
proposed  herein  adding  a  new 
paragraph  (j)(3)  is  necessary  to  remove 
any  ambiguity  as  to  the  required 
disclosure  of  such  information. 
Specifically,  paragraph  (j)(3)  provides 
that  the  SPD  of  a  group  health  plan  shall 
describe:  Any  cost-sharing  provisions, 
including  premiums,  deductibles, 
coinsurance,  and  copayment  amounts 
for  which  the  participant  or  beneficiary 
will  be  responsible;  any  annual  or 
lifetime  caps  or  other  limits  on  benefits 
imder  the  plan;  the  extent  to  which 
preventive  services  are  covered  under 
the  plan;  whether,  and  under  what 
circumstances,  existing  and  new  drugs 
are  covered  under  the  plan;  whether, 
and  under  what  circumstances,  coverage 
is  provided  for  medical  tests,  devices 
and  procedures;  provisions  governing 
the  use  of  network  providers,  the 
composition  of  the  provider  network 
and  whether,  and  under  what 
circumstances,  coverage  is  provided  for 


'  See  ERISA  $  102(a)(1).  29  U.S.C.  1022(a)(1).  and 
29  CFR  2S20.102-2. 


»ERISA  5  733(a)(1).  defines  the  term  "group 
health  plan"  to  mean  "an  employee  welfare  benefit 
plan  to  the  extent  that  the  plan  provides  medical 
care  (as  defined  in  paragraph  (2)  and  including 
items  and  services  paid  for  as  medical  care)  to 
employees  or  their  dependents  (as  defined  under 
the  terms  of  the  plan]  directly  or  through  insurance 
reimbursement,  or  otherwise." 


out-of-network  services;  any  conditions 
or  limits  on  the  selection  of  primary 
care  providers  or  providers  of  speciality 
medical  Care;  any  conditions  or  limits 
applicable  to  obtaining  emergency 
medical  care;  and  any  provisions 
requiring  preauthorizations  or 
utilization  review  as  a  condition  to 
obtaining  a  benefit  or  service  under  the 
plan. 

Paragraph  (j)(3)  further  provides  that, 
in  the  case  of  plans  with  provider 
networks,  the  listing  of  providers  may 
be  furnished  to  participants  and 
beneficiaries  as  a  separate  document, 
provided  that  the  SPD  contains  a 
general  description  of  the  provider 
network  and  indicates  that  provider  lists 
are  furnished,  without  charge,  in  a 
separate  document. 

With  regard  to  the  disclosure  of 
preauthorization  and  utilization  review 
procedures,  the  Department  is 
proposing  to  amend  paragraph  (s)  of 
§  2520.102-3,  that  currenUy  requires  a 
description  of  the  plan's  claims 
procedures,  to  clarify  that  the  required 
description  of  procedures  governing 
claims  for  benefits  includes,  in  the  case 
of  a  group  health  plan,  any  procedures 
for  preauthorizations.  approvals,  or 
utilization  review.  It  is  the  view  of  the 
Department  that  a  plan  is  not  precluded 
&t>m  furnishing  a  description  of  the 
plan's  claimsprocedures  as  a  separate 
document  that  accompanies  the  plan's 
SPD,  provided  that  the  description 
otherwise  satisfies  the  style  and  format 
requirements  of  §  2520.102-2. 

2.  Repealing  the  Limited  Exception  for 
SPDs  of  Plans  Providing  Benefits 
Through  a  Federally  Qualified  HMO 

The  Department  is  proposing  to  repeal 
§  2520.102-5,  which  provides  that  SPDs 
of  welfare  benefit  plans  which  provide 
benefits  through  a  qualified  HMO,  as 
defined  in  section  1310(d)  of  the  Public 
Healtii  Act,  42  U.S.C.  300e-9(d),  are  not 
required  to  include  the  information 
described  in  §§2520.102-3(j)(2),  (1),  (q) 
and  (s)  provided  certain  conditions  are 
met.  The  Department  believes  that,  in 
view  of  the  legislative  and  other  changes 
affecting  the  operation  of  group  health 
plans  since  the  adoption  of  §  2520.102- 
5  in  1981,^  the  information  required  to 
be  disclosed  through  the  SPD  and 
summaries  of  changes  thereto  are  as 
important  to  participants  and 
beneficiaries  electing  coverage  through  a 
qualified  HMO,  as  defined  in  §  1310(d) 
of  the  Public  Health  Act,  42  U.S.C. 
300e-9(d),  as  any  other  employee 
benefit  plan  participant  or  beneficiary. 


^  See  46  FR  5884.  January  21, 1981. 
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C  Other  Amendments  Relating  to  the 
SPD  Content  Requirements 

The  following  amendments  are 
intended  to  update  the  SPD  content 
regulations.  §  2520.102-3,  to  reflect 
legislative  and  other  changes  that  have 
taken  place  since  adoption  of  the 
regulations.  The  amendments  are 
discussed  below  paragraph-by- 
paragraph  in  the  order  in  which  they 
appear  in  the  regulation. 

1 .  §  2520. 1 02-3(6}— Type  of  Pension 
and  Welfare  Plan 

Paragraph  (d)  of  §  2520.102-3  requires 
plan  adbninistrators  to  specify  in  the 
summary  plan  description  the  type  of 
welfare  or  pension  plan  they  administer. 
The  regulation  provides  examples  of 
types  of  pension  and  welfare  plans.  Due 
to  the  fact  that  participant  and 
beneficiary  rights  and  obligations  may 
be  substantially  affected,  in  the  case  of 
pension  plans,  by  whether  their  defined 
contribution  pension  plan  is  intended  to 
comply  with  ERISA  section  404(c)  and. 
in  the  case  of  welfare  plans,  by  whether 
the  plan  is  a  group  health  plan  subject 
to  HIPAA,  in  an  effort  to  update  the 
regulation,  the  proposal  would  amend 
paragraph  (d)  to  include  references  to 
ERISA  section  404(c)  plans  and  group 
health  plans  as  defined  in  ERISA 
section  733(a).  While  the  Department's 
regulation  at  §  2550.404c- 
l(b)(2)(i)(B)(I)(/)  already  requires 
participants  and  beneficiaries  to  be 
provided  with  an  explanation  that  the 
plan  is  intended  to  constitute  a  plan 
described  in  ERISA  section  404(c),  the 
Department  intends  to  emphasize  plan 
administrators'  notification 
responsibilities  by  including  the 
reference  to  ERISA  section  404(c)  plans 
in  paragraph  (d)  of  §  2520.102-3. 

2.  §  2520.102-3())— Eligibility  for 
Participation  and  Benefits 

In  addition  to  the  above  discussed 
amendment  of  paragraph  (j)  of 
§  2520.102-3  relating  to  group  health 
plans,  the  Department  is  proposing  to 
amend  paragraph  (j)(l)  to  require  that 
the  SPD  of  a  pension  plan  include  either 
a  description  of  the  plan's  procedures 
governing  qualified  domestic  relations 
order  (QDRO)  determinations  or  a 
statement  indicating  that  participants 
and  beneficiaries  can  obtain,  without 
charge,  a  copy  of  such  procedures  fi-om 
the  plan  administrator.  Similarly,  the 
Department  is  proposing  to  amend 
paragraph  (i)(2)  to  require  that  the  SPD 
of  group  health  plans  include  either  a 
description  of  the  plan's  procedures 
governing  qualified  medical  child 
support  order  (QMCSO)  determinations 
or  a  statement  indicating  that 


participants  and  beneficiaries  can 
obtain,  without  charge,  a  copy  of  such 
procedures  from  the  plan.*  If  an  SPD 
contains  a  description  of  the  procedures 
governing  QDRO  determinations,  in  the 
case  of  a  pension  plan,  or  QMCSO 
determinations,  in  the  case  of  a  group 
health  plan,  the  description  should 
include  information  sufficient  to  enable 
prospective  alternate  payees  and 
alternate  recipients  to  exercise  their 
rights.  The  Department  believes  that 
participants  and  beneficiaries  should  be 
aware  that  procedures  exist  for  making 
such  determinations  and  that  the  most 
appropriate  vehicle  for  commimicating 
information  about  the  procedures  is 
through  the  SPD. 

3.  §  2520.102-3(1}— Plan  Terminations 
and  Authority  To  Eliminate  Benefits 

Paragraph  (1)  of  §  2520.102-3  requires 
pension  and  welfare  benefit  plan 
administrators  to  include  in  their  SPDs 
a  statement  clearly  identifying 
circumstances  which  may  result  in 
disqualification,  ineligibility,  or  denial, 
loss,  forfeiture  or  suspension  of  any 
benefits  that  a  participant  or  beneficiary 
might  otherwise  reasonably  expect  the 
plan  to  provide  on  the  basis  of  the 
description  of  benefits  required  by  the 
SPD  regulations.  In  1984,  the 
Department  issued  ERISA  Technical 
Release  84-1  setting  forth  the 
Department's  view  that  a  plan 
temvination  is  a  circumstance  which 
may  result  in  the  denial  or  loss  of 
benefits  that  a  participant  or  beneficiary 
might  otherwise  reasonably  expect  to 
receive  imder  a  plan  such  that  plan 
administrators,  pursuant  to  §  2520.102- 
2  and  §  2520.102-3(1),  must  include  in 
their  SPD  information  concerning  the 
provisions  of  the  plan  which  relate  to 
the  termination  of  the  plan. 

It  is  the  Department  s  view  that 
paragraph  (1)  currently  requires  the 
disclosure  of  information  concerning 
the  circumstances  imder  which  the  plan 
can  be  amended  to  reduce  or  eliminate 
benefits.  To  eliminate  uncertainty, 
however,  the  Department  is  proposing 
to  amend  paragraph  (1)  in  order  to 
incorporate  the  principles  of  Technical 


"The  Department  notes  that  the  procedures 
governing  qualified  domestic  relations  order 
determinations  under  ERISA  S  206(d)(3)  and  the 
procedures  governing  qualified  medical  child 
support  order  determinations  under  ERISA  §609 
would  constitute  an  instrument  under  which  a  plan 
is  operated  for  purposes  of  ERISA  §  104(b)(4),  and, 
thereby,  would  be  required  to  be  furnished  to 
participants  and  beneficiaries  upon  request.  A 
failure  or  refusal  to  furnish  a  copy  of  such 
instrument  in  response  to  a  request  &om  a 
participant  or  benenciary  (including  prospective 
alternate  payees  and  alternate  recipients),  therefore, 
may  subject  the  administrator  to  a  penalty  of  up  to 
$1 10  a  day  from  the  date  of  such  failure  or  refusal 
(See  ERISA  SS02(c)(l)). 


Release  84-1  in  the  SPD  content 
regulation,  as  well  as  clarify  the 
application  of  those  principles  to  the 
plan  amendments.  These  dianges  serve 
to  codify  the  principles  of  Technical 
Release  84-1,  thereby,  providing  more 
efiective  notice  to  plan  administrators, 
participants  and  beneficiaries,  and 
others  regarding  the  information 
required  to  be  included  in  the  SPD.' 

Specifically,  the  Department  proposes 
to  add  to  the  end  of  paragraph  (1)  the 
requirement  that  plan  administrators 
include  the  following:  (1)  A  summary  of 
any  plan  provisions  governing  the 
authority  of  the  plan  sponsor  or  othera 
to  terminate  the  plan  or  eliminate,  in 
whole  or  in  part,  benefits  imder  the  plan 
and  the  circumstances,  if  any,  under 
which  the  plan  may  be  terminated  and 
under  which  benefits  imder  the  plan 
may  be  amended  or  eliminated;  (2)  a 
summary  of  any  plan  provisions 
governing  the  benefits,  rights  and 
obligations  of  participants  and 
beneficiaries  under  the  plan  on 
termination  of  the  plan  or  amendment 
or  elimination  of  benefits  under  the 
plan,  including  in  the  case  of  an 
employee  pension  benefit  plan,  a 
summary  of  any  provisions  relating  to 
the  accrual  and  the  vesting  of  pension 
benefits  under  the  plan  upon 
termination  of  the  plan;  and  (3)  a 
summeuy  of  any  plan  provisions 
governing  the  allocation  and  disposition 
of  assets  of  the  plan  upon  termination 
of  the  plan. 

The  Department  notes  that,  in 
accordance  with  the  general  SPD  format 
requirements  of  §  2520.102-2(b),  any 
description  of  an  exception,  limitations, 
reductions  or  other  restrictions — which, 
in  the  Department's  view  includes  plan 
amendment  and  termination 
provisions — must  not  be  minimized, 
rendered  obscure,  or  otherwise  made  to 
appear  unimportant. 

4.  §  2520. 1 02-3(m)—PBGC  Coverage 

Under  §  2520.102-3(m)(2).  plans  with 
benefits  insured  under  Title  IV  are 
required  to  indicate  that  fact  in  their 
SPD  along  with  a  summary  of  the 
pension  benefit  guaranty  provisions  of 
Title  rv  and  a  statement  indicating  that 
further  information  on  the  provisions 
can  be  obtained  fi'om  the  plan 
administrator  or  the  Pension  Benefit 
Guaranty  Corporation  (PBGC).  An  SPD 
is  deemed  to  meet  the  requirements  of 
paragraph  (m)(2)  if  it  includes  the  model 


'  At  least  one  federal  court  has  interpreted  the 
Department's  regulations  as  not  requiring 
administrators  of  ERISA  plans  to  disclose  in  their 
SPDs  that  the  plans  are  subject  to  amendment  or 
termination.  See  Sprague  v.  GENERAL  MOTORS  CORP., 
133  F.3d  388  (6th  Cir.  1997).  cert,  denied,  66 
U.S.L.W.  3779  (1998). 
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statement  set  forth  in  paragraph  (m)(3). 
The  Department  is  proposing  to  amend 
the  model  statement  contained  in 
paragraph  (m)(3),  in  accordance  with 
changes  provided  by  the  PBGC,  to  more 
accurately  reflect  the  benefits 
guaranteed  under  Title  IV,  as  well  as 
update  the  information  relating  to  the 
PBGC. 

5.  §  2520.102-3(0}— "Cutback" 
Provisions/COBRA 

Paragraph  (o)  of  §  2520.102-3  requires 
that  certain  pension  plans  electing  use 
of  the  "cutback"  rule  of  Internal 
Revenue  Code  Revenue  Ruling  76-378 
include  information  concerning  the 
application  of  such  election  in  the  SPD. 
The  Department  understands  that  the 
referenced  "cutback"  rule  has  little,  if 
any,  current  application.  Accordingly, 
the  E)epartment  is  proposing  to  amend 
paragraph  (o)  to  eliminate  the 
discussion  of  the  "cutback"  rule. 

The  Department  is  further  proposing 
to  address  in  a  new  paragraph  (o)  the 
requirement  that  participants  and 
beneficiaries  in  group  health  plans 
subject  to  the  continuation  coverage 
provisions  of  COBRA  be  provided 
information  concerning  their  rights  and 
obligations  under  those  provisions.  It  is 
the  view  of  the  Department  that  the  SPD 
of  group  health  plans,  within  the 
meaning  of  section  607(1),  subject  to  the 
continuation  coverage  provisions  of 
COBRA,  must  describe  the  rights  and 
responsibilities  of  participants  and  other 
"qualified  beneficiaries"  (as  defined  in 
ERISA  section  607(3))  under  such 
provisions.  ERISA  section  606(a)(1)  also 
requires  that  group  health  plans,  within 
the  meaning  of  section  607(1)  of  ERISA, 
provide,  at  the  time  of  commencement 
of  coverage  under  the  plan,  a  notice  to 
each  covered  employee  and  his  or  her 
spouse  informing  them  of  their  rights 
under  the  COBRA  continuation 
coverage  provisions.  It  is  the  view  of  the 
Department  that  the  disclosure 
obligation  under  section  606(a)(1)  will 
be  satisfied  by  furnishing  to  the  covered 
employee  and  spouse,  at  the  time  of 
commencement  of  coverage,  an  SPD  that 
includes  the  required  COBRA 
continuation  coverage  description.'" 

Specifically,  paragraph  (o),  as 
amended,  would  require  group  health 
plans  subject  to  the  COBRA 
continuation  coverage  provisions  to 
describe  the  rights  and  obligations  of 


■°The  Department  has  taken  the  position  that, 
where  a  spouse's  last  known  address  is  the  same  as 
the  covered  employee's,  a  single  mailing  of  the 
required  COBRA  disclosure  addressed  tCi  both  the 
employee  and  spouse  will  constitute  good  faith 
compliance  with  the  general  COBRA  disclosure 
requirement.  See  ERISA  Technical  Release  No.  86- 
2. 


participants  and  beneficiaries  with 
respect  to  continuation  coverage, 
providing,  among  other  things, 
information  concerning  qualifying 
events,  premiums,  notice  and  election 
requirements  and  procedures,  and 
duration  of  coverage. 

6.  §  2520. 1 02-3(q}— Identity  of  Funding 
Medium/Interim  Amendment 

On  April  8, 1997,  the  Department 
published  an  amendment  to  paragraph 
(q)  of  §  2520.102-3  ,  implementing 
statutory  changes  to  SPD  disclosure 
requirements  enacted  as  part  of  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996."  This 
amendment  is  intended  to  ensure  that 
SPDs  clearly  inform  participants  and 
beneficiaries  about  the  role  of  insurance 
issuers  with  respect  to  their  group 
health  plan,  particularly  in  those  cases 
where  the  plan  is  self-funded  and  an 
insurer  is  serving  as  a  contract 
administrator  or  claim  payer,  rather 
than  an  insurer.  Although  this  notice  of 
proposed  rulemaking  does  not  propose 
any  change  to  paragraph  (q),  the 
Department  intends  to  publish  one 
consolidated  final  rule  covering  the 
proposals  published  in  this  document 
and  the  portions  of  the  April  1997 
interim  rule  that  address  SPD  content 
requirements. 

7.  §2520.102-3(t)— Statement  of  ERISA 
Rights 

Under  paragraph  (t)  of  §  2520.102- 
3(t),  the  requirement  to  furnish 
participants  and  beneficiaries  with  the 
statement  of  ERISA  rights  described  in 
section  104(c)  of  the  Act  is  satisfied  by 
providing  the  model  statement  set  forth 
in  paragraph  (t)(2)  or  a  statement 
prepared  by  the  plan  containing  the 
information  in  the  model  statement.  The 
Department  is  proposing  to  amend 
paragraph  (t)(2)  to  improve  and  update 
the  model  statement.  Specifically,  the 
Department  is  proposing  to  amend  the 
model  statement  to  incorporate 
references  to  participant  rights  under 
the  COBRA  continuation  coverage  and 
the  portability  provisions  of  Parts  6  and 
7,  respectively,  of  ERISA,  added  to 
ERISA  since  the  publication  of  the 
statement  of  ERISA  rights  in  1977.  The 
Department  also  is  proposing  to  extend 
to  all  employee  benefit  plans  the  model 
statement  changes  applicable  to  group 
health  plans  as  a  result  of  amendments 
enacted  as  part  of  the  Health  Insurance 
Portability  and  AccountabiUty  Act  of 
1996.  In  general,  these  changes  to  the 
statement  of  ERISA  rights  resulted  in 
the  addition  of  a  sentence  directing 
participants  and  beneficiaries  who  have 


questions  about  the  statement  of  rights 
or  their  rights  under  ERISA  to  the 
nearest  office  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  or  the  Division  of 
Technical  Assistance  and  Inquiries, 
Pension  and  Welfare  Benefits 
Administration,  in  Washington,  D.C.  '^ 
The  Department  believes  the 
information  included  in  the  revised 
statement  v^rill  benefit  participants  and 
beneficiaries  of  both  pension  and 
welfare  plans  generally,  as  well  as  group 
health  plans.  Other  changes  to  the 
statement  include:  modifying  the 
reference  of  "up  to  $100  a  day"  to  "up 
to  $110  a  day",  reflecting  the  fact  the 
civil  monetary  amount  under  ERISA 
section  502(c)(1)  has  been  increased  to 
take  inflation  into  account,  as  required 
by  the  Debt  Collection  Improvement  Act 
of  1996, 13  clarifications  to  the  language 
discussing  the  types  of  docimients 
participants  and  beneficiaries  have  the 
right  to  examine  and  receive  copies 
upon  request,  and  the  addition  of  a 
sentence  indicating  that  issues 
involving  the  qualified  status  of 
domestic  relations  orders  and  medical 
child  support  orders  may  be  pursued  in 
Federal  court. 

8.  §2520.102-3(u}— Newborns'  and 
Mothers'  Health  Protection  Act 
Disclosure 

On  April  8, 1997,  the  Department 
published,  in  the  Federal  Register  (62 
PR  16979)  an  interim  rule  setting  forth 
information  required  to  be  disclosed  in 
the  SPD  concerning  the  provisions  of 
the  Newborns'  and  Mothers'  Health 
Protection  Act  of  1996  (NMHPA).  The 
Department,  in  response  to  concerns 
about  the  adequacy  of  the  information 
currently  required  to  be  disclosed 
pursuant  to  paragraph  (u)  of  §  2520.102- 
3,  is  publishing  in  the  "rules  and 
regulations"  section  of  today's  Federal 
Register  an  interim  rule  expanding  the 
information  required  to  be  disclosed  in 
the  SPD  concerning  the  NMHPA 
provisions. 

D.  Effective  Dates 

The  Department  is  proposing  to  make 
the  amendments  contained  herein 
effective-60  days  after  publication  of  the 
final  rule  in  the  Federal  Register.  In 
general,  the  Department  believes  that 
the  information  delineated  in 
paragraphs  (j)(3),- applicable  to  group 
health  plans,  and  (1)  of  §  2520.102-3  is 
currently  required  to  be  disclosed  under 
the  current  disclosure  framework  of 
ERISA.  Accordingly,  the  Department 
views  the  proposed  addition  of  the  new 


■  62  FR 16979,  April  8. 1997. 


"  62  FR  16979.  April  8,  1997. 
»  See  62  FR  40696. 
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paragraph  (j)(3)  and  the  amendment  of 
paragraph  (1)  as  clarifications  of  existing 
law,  rather  than  new  disclosure 
requirements.  Other  amendments 
proposed  herein  may  result  in  new 
disclosure  obligations.  With  regard  to 
these  amendments,  the  Department  is 
proposing  to  require  plans  to  comply 
with  the  new  requirements  no  later  than 
the  earlier  of:  (1)  the  date  on  which  the 
first  summary  of  material  modification 
(or  updated  SPD)  is  required  to  be 
furnished  participants  and  beneficiaries 
following  the  effective  date  of  the 
amendments  or  (2)  the  first  day  of  the 
second  plan  year  beginning  after  the 
effiective  date  of  the  final  rule. 

E.  Request  for  Comments 

The  Etepartment  invites  interested 
persons  to  submit  written  comments  on 
the  amendments  contained  herein. 
Comments  (preferably  three  copies) 
should  be  submitted  to:  the  Office  of 
Regulations  and  Interpretations,  Room 
N-5669,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington  D.C.  20210.  Attention: 
Proposed  SPD  Content  Regulations. 
Comments  must  be  submitted  no  later 
than  November  9, 1998.  All  submissions 
will  be  open  to  public  inspection  in  the 
Public  Disclosure  Room.  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5638,  200  Constitution  Avenue, 
N.W.,  Washington,  D.C. 

Economic  Analysis  Under  Executive 
Order  12866 

Under  Executive  Order  12866,  the 
Department  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f),  the 
order  defines  a  "significant  regulatory 
action"  as  an  action  that  is  likely  to 
result  in  a  rule:  (1)  having  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
commimities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agehcy;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Uie  Executive  Order. 


Pursuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
action  is  consistent  with  the  President's 
priorities  with  respect  to  ensuring  that 
all  participants  in  group  health  plans 
receive  imderstandable  information 
about  their  plans,  as  described  in  the 
Commission's  Consumer  Bill  of  Rights 
and  Responsibilities.  To  avoid 
underestimating  of  the  burdens 
attributable  to  this  regulation,  and  as 
more  fully  explained  below,  the 
Department  used  assumptions  designed 
to  result  in  cost  estimates  that  represent 
the  maximum  potential  impact  of  the 
proposal.  This  regulatory  action,  as  a 
result,  is  being  treated  as  having  an 
economic  effect  exceeding  $100  million 
in  the  year  2000.  Therefore,  this  notice 
is  "significant"  and  subject  to  OMB 
review  imder  Sections  3(f)(1)  and  3(f)(4) 
of  the  Executive  Order. 

Therefore,  consistent  with  the 
Executive  Ch'der,  the  Department  has 
imdertaken  to  assess  the  costs  and 
benefits  of  this  regulatory  action.  The 
Department's  assessment,  and  the 
analysis  underlying  that  assessment,  is 
detailed  following  the  discussions  of  the 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act. 

Although  the  requirements  of  the 
proposal  are  generally  clarifications  of 
rather  than  additions  to  the 
requirements  of  the  existing  regulation, 
it  is  believed  that  the  variety  of 
clarifications  in  the  proposal  will  cause 
many  plan  administrators  to  reevaluate 
and  revise  existing  SPDs.  For  purposes 
of  this  analysis,  it  has  been  assimied 
that  all  plans  will  add  to  or  otherwise 
modify  the  content  of  their  SPDs  and 
distribute  them  to  participants  by  the 
end  of  calendar  year  2000  as  a  result  of 
this  proposal.  Expenses  associated  wnth 
the  preparation  and  distribution  of  these 
additions  and  revisions  substantially 
constitute  the  estimated  cost  of  the 
proposal. 

liie  Department  estimates  the  cost  of 
the  revisions  implemented  by  this 
proposal  to  be  $37  million  in  1999,  $176 
million  in  2000,  falling  to  $15  million     + 
in  2001,  and  thereafter  increasing  or 
decreasing  only  in  proportion  to 
participation.  The  peak  costs  in  2000 
reflect  the  preparation  of  535,000 
different  SPDs  describing  2.4  million 
pension  and  welfare  plans  and  the 
distribution  of  those  SPDs  to  107 
million  participants.  As  noted  above, 
the  Department  believes  that  these 
estimates  are  conservatively  high.'* 


The  proposed  regulation  will  assist 
plan  administrators  to  meet  their 
statutory  disclosure  obligations.  The 
proposed  regulation  will  also  assure  that 
participants  have  better  access  to  more 
complete  information  on  their  benefit 
plans.  Such  information  is  important  to 
participants'  ability  to  understand  and 
seoire  their  rights  imder  their  plans. 
Better  information  will  also  enable 
participants  to  derive  more  value  from 
their  benefit  plans,  and  will  lead  both 
participants  and  plan  sponsors  to  make 
more  economically  efficient  decisions 
regarding  benefit  plans.  This  enhanced 
value  and  efficiency  from  better 
information,  along  wath  the  clarified 
guidance  to  plan  administrators, 
constitute  the  benefits  of  the  regulation. 

There  is  wide-spread  agreement  that 
the  maricet  for  health  care  can  be 
improved  if  purchasers,  consumers,  and 
patients  are  provided  with  better 
information.  In  an  analysis  of  the 
Consumer  Bill  of  Rights  conducted  for 
the  Commission,  The  Lewin  Group  " 
notes  that  there  is  currently 
considerable  information  being 
collected  which  is  not  routinely  passed 
on  to  consiuners.  For  instance, 
information  reported  through  a  private- 
accreditation  survey  or  collected  by  a 
large  purchaser  may  not  be  available  to 
individuals  to  help  them  make 
decisions.  The  proposed  SPD 
regulations  would  clarify  the 
requirement  that  certain  types  of 
information,  such  as  provider  network 
composition  and  utilization  review 
procedures,  be  provided  in  the  SPD. 

According  to  Lewin,  the  collection 
and  dissemination  of  this  type  of 
information  will  foster  value-based 
purchasing.  The  information  disclosure 
requirements  contained  in  the  revised 
SPD  regulations  will  also  assist 
employees  in  choosing  health  plan 
options  that  best  meet  their  needs. 
According  to  Levtrin.  such 
empowerment  "may  lead  to  increased 
satisfaction"  and  may  "improve 
consimier  confidence  in  the  health  care 
system." 

Lewin  and  others  assert  that 
information  disclosure  will  aid  in  the 
development  of  an  efficient,  competitive 
market.  While  some  have  argued  that 
the  lack  of  "perfect"  information  vdll 
hamper  the  usefulness  of  information  to 
consimiers,  there  is  strong  evidence 


■*Ia  fact,  many  plans  already  provide-much  of 
this  information  to  participants  and  beneficiaries  in 
SPDs  and  other  materials.  For  example,  many 
managed  care  organizations  routinely  disclose 
information  to  enrollees  either  as  a  condition  of 
private  accreditation  or  in  response  to  plan 


sponsors,  government  program  requirements,  and 
other  competitive  pressures.  Also,  approximately 
27%  of  plans  are  already  known  to  amend  and 
reissue  their  SPDs  each  year  to  account  for  routine 
changes  in  plan  terms. 

"  Consumer  Bill  of  Rights  and  Responsibilities 
Cost  and  Benefits:  Information  Disclosure  and 
External  Appeals,  The  Lewin  Group,  November  IS, 
1097. 
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from  other  markets  (e.g.,  the  seouities 
and  investment  industry)  that  indicates 
basic  information  disclosure 
requirements  such  as  the  one  contained 
in  the  revised  SPD  regulation  will  help 
to  improve  the  quality  of  information 
available  to  consumers  over  time. 

Equally  important,  information 
disclosure  imder  the  proposed  SPD 
regulation,  if  combined  with  additional 
disclosures  pertaining  to  plan  and 
provider  performance,  and  with  other 
health  system  reforms  that  promote 
efficient,  competitive  choices  in  the 
health  care  market,  could  yield 
redoubled  benefits.  Lewin  points  out 
that  such  reformed  systems,  as 
exemplified  by  CalPERS  and  other 
examples  of  privately  sponsored 
"managed  competition,"  have 
successfully  reduced  health  care 
inflation,  producing  savings  that  dwarf 
the  cost  of  this  proposed  SPD  regulation 
and  other  pro-competitive  reforms. 

The  Department  oelieves,  therefore, 
that  the  benefits  of  this  proposed 
regulation  will  substantially  outweigh 
its  costs.  The  disclosures  it  describes  are 
a  component  of  evolving  legislative, 
regulatory,  and  volimtary  private 
reforms  that  together  are  already 
improving  health  care  market  efficiency. 

Regulatory  Flexibility  Act 

The  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.)  (RFA)  imposes 
certain  requirements  writh  respect  to 
Federal  rules  that  are  subject  to  the 
notice  and  comment  requirements  of 
section  553(b)  of  the  Administrative 
Procedvire  Act  (5  U.S.C.  551  et  seq.)  and 
which  are  likely  to  have  a  significant 
economic  impact  on  a  substantial 
nimnber  of  small  entities.  If  an  agency 
determines  that  a  proposed  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  603  of  the  RFA  requires 
that  the  agency  present  an  initial 
regulatory  flexibility  analysis  at  the  time 
of  the  publication  of  the  notice  of 
proposed  rulemaking  describing  the 
impact  of  the  rule  on  small  entities,  and 
seeking  public  comment  on  such 
impact.  Small  entities  include  small 
businesses,  organizations,  and 
governmental  jurisdictions. 

For  purposes  of  analysis  under  the 
RFA.  PWBA  proposes  to  continue  to 
consider  a  small  entity  to  be  an 
employee  benefit  plan  with  fewer  than 
100  participants.  The  basis  of  this 
definition  is  foimd  in  section  104(a)(2) 
of  ERISA,  which  permits  the  Secretary 
of  Labor  to  prescribe  simplified  annual 
reports  for  pension  plans  which  cover 
fewer  than  100  participants.  Under 
section  104(a)(3),  the  Secretary  may  also 
provide  for  simplified  annual  reporting 


and  disclosure  if  the  statutory 
requirements  of  part  1  of  Title  I  of 
ERISA  would  otherwise  be 
inappropriate  for  welfare  benefit  plans. 
Pursuant  to  the  authority  of  section 
104(a)(3),  the  Department  has 
previously  issued  at  §§  2520.104-20, 
2520.104-21,  2520.104-41,  2520.104-^6 
and  2520.104b-10  certain  simpUfied 
reporting  provisions  and  limited 
exemptions  from  reporting  and 
disclosiure  requirements  for  small  plans, 
including  unfunded  or  insured  welfare 
plans  covering  fewer  than  100 
participants  and  which  satisfy  certain 
other  requirements. 

Further,  while  some  large  employers 
may  have  small  plans,  in  general,  most 
small  plans  are  maintained  by  small 
employers.  Thus,  PWBA  believes  that 
assessing  the  impact  of  this  proposed 
rule  on  small  plans  is  an  appropriate 
substitute  for  evaluating  the  effect  on 
small  entities.  The  definition  of  small 
entity  considered  appropriate  for  this 
purpose  differs,  however,  from  a 
definition  of  small  business  which  is 
based  on  size  standards  promulgated  by 
the  Small  Business  Administration 
(SBA)  (13  CFR  121.201)  pursuant  to  the 
Small  Business  A  :  15  U.S.C.  631  et 
seq.).  PWBA  then. .  ••e  requests 
comments  on  the  appropriateness  of  the 
size  standard  used  in  evaluating  the 
impact  of  this  proposed  rule  on  small 
entities. 

On  this  basis,  however,  PWBA  has 
preliminarily  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  support  of  this 
determination,  and  in  an  effort  to 
provide  a  sound  basis  for  this 
conclusion,  PWBA  has  considered  the 
elements  of  an  initial  regulatory 
flexibility  analysis  in  the  discussion 
which  follows. 

This  regulation  applies  to  all  small 
employee  benefit  plans  covered  by 
ERISA.  Employee  benefit  plans  with 
fewer  than  100  participants  include 
629,000  pension  plans,  2.6  million 
health  plans,  and  3.4  million  non-health 
welfare  plans  (mainly  life  and  disability 
insurance  plans). 

The  proposed  regulation  amends  the 
Department's  existing  SPD  regulation, 
which  implements  ERISA's  statutory 
SPD  requirements.  Both  ERISA  and  the 
existing  regulation  require  plans  to 
provide  SPDs  that  include  certain 
information  and  adhere  to  certain 
formats  to  participants  according  to 
statutory  schedules.  The  compliance 
requirements  assiuned  for  purposes  of 
this  proposed  regulation  consist  of 
revising  SPDs  consistent  with  the 
proposed  regulation's  requirements  and 
distributing  them  to  participants 


consistent  with  the  proposed 
regulation's  assumed  effective  date. 

The  Department  believes  that  revising 
an  SPD  requires  a  combination  of 
professional  and  clerical  skills. 
Professional  skills  pertaining  to 
employee  benefits  law  and  plan  design 
and  a<hninistration  are  needed  to  draft 
language  for  inclusion  in  an  SPD,  while 
clerical  skills  are  needed  to  type, 
assemble  and  format  SPD  materials. 
Distributing  SPDs  requires  clerical  skills 
to  reproduce  the  materials  and  to  mail 
or  electronically  transmit  materials  to 
participants. 

The  Department  estimates  that  the 
cost  to  small  plans  of  complying  with 
the  proposed  regulation  will  amoimt  to 
$16  million  in  1999,  $42  million  in 
2000,  and  $3  million  in  2001  and 
subsequent  years,  changing  thereafter 
only  in  proportion  to  plan  participation. 

llie  peak  year  cost  of  $42  million  in 
2000  consists  of  $13  miUion  to  prepare 
460,000  imique  SPDs  describing  2.3 
million  plans,  and  $29  million  to 
distribute  these  SPDs  to  23  million 
participants.  These  costs  amoimt  to  $18 
per  affected  small  plan  and  $1.81  per 
affected  small  plan  participant.  By 
contrast,  the  total  cost  to  large  plans  in 
2000  is  estimated  at  $134  million,  or 
$1,803  per  affected  large  plan  and  $1.61 
per  affected  large  plan  participant. 

The  costs  are  modest  in  large  part 
because  the  features  of  the  lai^e 
majority  of  small  health  and  other 
welfare  plans  are  chosen  from  a  finite 
menu  of  products  offered  by  insurers 
and  HMOs.  The  insurers  and  HMOs 
prepare  the  large  majority  of  SPD 
material,  describing  their  small  plan 
products,  and  provide  that  material  to 
their  small  plan  customers.  Thus,  the 
cost  of  preparing  a  relatively  small 
number  of  unique  SPDs  is  spread  thinly 
over  a  far  larger  number  of  small  plans. 

The  basis  of  these  estimates  is 
explained  below,  following  the 
discussion  of  the  Paperwork  Reduction 
Act. 

Paperwork  Reduction  Act 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  3506(c)(2)(A)). 
This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
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the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 

Gurrently,  the  Pension  and  Welfare 
Benefits  Administration  is  soliciting 
comments  concerning  the  proposed 
revision  of  the  information  collection 
request  (ICR)  included  in  the  Proposed 
Amendments  to  Summary  Plan 
Description  Regulations.  A  copy  of  the 
existing  ICR  may  be  obtained  by 
contacting  the  office  listed  in  the 
addressee  section  of  this  notice.  This 
proposal  would  modify  the  existing  ICR, 
which  is  also  revised  pursuant  to  the 
Interim  Rule  Amending  Summary  Plan 
Description  Regulation  (Interim  Rule),'* 
also  published  in  today's  Federal 
Register. 

The  Department  has  submitted  a  copy 
of  the  proposed  information  collection, 
as  modified  by  the  Interim  Rule 
Amending  Summary  Plan  Description, 
to  OMB  in  accordance  with  44  U.S.C. 
3507(d)  for  review  of  its  information 
collections.  The  Department  has 
requested  emergency  clearance  for  that 
portion  of  the  ICR  which  is  changed  by 
the  Interim  Rule,  specifically,  the  SPD 
disclosure  provision  concerning 
hospital  lengths  of  stay  in  connection 
with  childbirth  for  a  mother  or  newborn 
child.  The  Department  and  OMB  are 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed  . 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  D.C. 
20503;  Attention:  Desk  Officer  for  the 


>*The  Interim  Rule  modifies  the  required  content 
to  group  health  plan  SPDs  to  clarify  the 
applicability  under  the  Newborns'  and  Mothers' 
Health  Protection  Act  of  minimum  hospital  lengths 
of  stay  for  mothers  and  newborn  children  following 
childbirth. 


Pension  and  Welfare  Benefits 
Administration.  Although  comments 
may  be  submitted  through  November  9, 
1998,  OMB  requests  that  comments  be 
received  within  30  days  of  publication 
of  the  Notice  of  Proposed  Rulemaking  to 
ensure  their  consideration. 
ADDRESSES  (PRA  96):  Gerald  B.  Lindrew, 
Office  of  Policy  and  Research,  U.S. 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,  Room  N- 
5647,  Washington,  D.C.  20210. 
Telephone:  (202)  219-4782;  Fax:  (202) 
219-4745.  These  are  not  toll-free 
numbers. 

I.  Background 

Pursuant  to  ERISA  section  101(a)(1), 
the  administrator  of  an  employee  benefit 
plan  is  required  to  furnish  a  Summary 
Plan  Description  (SPD)  to  each 
participant  covered  under  the  plan  and 
each  beneficiary  who  is  receiving 
benefits  under  the  plan.  The  SPD  is 
required  to  be  written  in  a  manner 
calculated  to  be  understood  by  the 
average  plan  participant,  and  must  be 
sufficiently  comprehensive  to  apprise 
the  plan's  participants  and  beneficiaries 
of  their  rights  and  obligations  under  the 
plan.  To  the  extent  that  there  is  a 
material  modification  in  the  terms  of  the 
plan  or  a  change  in  the  information 
required  to  be  included  in  the  SPD, 
ERISA  requires  that  the  administrator 
furnish  participants  covered  under  the 
plan  and  beneficiaries  receiving  benefits 
with  a  summary  of  such  changes. 

ERISA  section  102(b)  descnbes  the 
types  of  information  specifically 
required  to  be  included  in  the  SPD.  The 
Department  has  previously  issued 
guidance  concerning  the  required 
contents  of  summary  plan  descriptions 
in  regulations  at  29  CFR  2520.102-3. 

n.  Current  Actions 

As  described  in  this  preamble,  the 
proposed  revisions  to  §  2520.102-3 
would  modify  the  required  contents  of 
summary  plan  descriptions  in  a  number 
of  ways  that  may  be  expected  to  affect 
the  nature  and  burden  of  the 
information  collection  under  PRA  95. 
The  proposal  includes  amendments  to 
§§  2520.102-3(j)  and  (s)  and  §  2520.102- 
5  that  are  designed  to  implement  with 
respect  to  ERISA  covered  group  health 
plans  the  Commission's 
recommendations  as  incorporated  in  the 
Consimier  Bill  of  Rights.  Specifically, 
the  proposal  provides  that  group  health 
plans  will  not  be  deemed  to  have 
satisfied  content  requirements  unless 
they  have  provided  understandable 
information  in  their  SPDs  concerning 
any  cost-sharing  provisions,  including 
premiums,  deductibles,  coinsurance. 


and  copayment  amounts  for  which  the 
participant  or  beneficiary  will  be 
responsible;  any  annual  or  lifetime  caps 
or  other  limits  on  benefits  under  the 
plan;  the  extent  to  which  preventive 
services  are  covered  under  the  plan; 
whether,  and  under  what 
circumstances,  existing  and  new  drugs 
are  covered  under  the  plan;  whether, 
and  under  what  circumstances,  coverage 
is  provided  for  medical  tests,  devices 
and  procedures;  provisions  governing 
the  use  of  network  providers,  the 
composition  of  the  provider  network 
and  whether,  and  under  what 
circumstances,  coverage  is  provided  for 
out-of-network  services;  any  conditions 
or  limits  on  the  selection  of  primary 
care  providers  or  providers  of  speciality 
medical  care;  any  conditions  or  limits 
applicable  to  obtaining  emergency 
medical  care;  and  any  provisions 
requiring  preauthorizations  or 
utilization  review  as  a  condition  to 
obtaining  a  benefit  or  service  under  the 
plan. 

In  the  Department's  view,  these 
proposed  changes  clarify  existing  rules 
in  light  of  changes  in  group  health  plan 
practices  in  recent  years.  Although  the 
Department  believes  that  most  ERISA 
covered  group  health  plans  currently 
provide  this  information,  many  plan 
sponsors  may  take  the  opportunity  to 
address  ambiguities  and  update  their 
SPDs  following  adoption  of  final 
amendments.  Because  the  number  of 
plans  that  fully  comply  with  the 
clarifications  set  fordi  in  the  proposal  is 
imknown,  a  conservatively  high 
assumption  as  to  the  nimiber  of  plans 
that  will  consider  SPD  revisions 
necessary  has  been  made  for  purposes  of 
this  analysis. 

For  purposes  of  this  analysis,  it  is 
estimated  that  the  Consumer  Bill  of 
Rights  disclosures,  including  the 
proposal  with  respect  to  disclosure  of 
procedures  governing  claims  for 
benefits,  will  require  approximately  17 
additional  hours  of  preparation  time  for 
group  health  plans  with  over  100 
participants  and  for  the  estimated  8,600 
small  group  products  utilized  by 
approximately  2.6  million  group  health 
plans  with  fewer  than  100  participants. 
It  is  also  estimated  that  the  additional 
time  necessary  to  ensure  that  this 
material  is  included  in  the  mailings  that 
are  otherwise  necessary  will  add 
approximately  an  additional  minute  to 
the  time  spent  in  accumulating  and 
mailing  information  to  participants,  and 
an  additional  $0.50  in  materials  and 
mailing  costs.  These  incremental 
increases  have  been  incorporated  in 
both  the  preparation  and  distribution 
burden  estimates. 
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Additional  burden  has  also  been 
computed  in  connection  with  the 
proposed  elimination  of  the  limited 
exemption  with  respect  to  SPDs  of 
welfare  plans  providing  benefits 
through  a  federally  qualified  HMO. 
Under  the  proposal  to  eliminate  the 
limited  exemption,  disclosures  of  rules 
for  eligibility  and  participation, 
circumstances  which  may  result  in  loss 
of  or  disqualification  from  eligibility, 
plan  fimding  medium,  and  claim  and 
appeal  procedures,  would  be  required  to 
be  included  in  an  SPD,  and  all  other 
generally  applicable  provisions  as  to 
SPD  style,  content,  and  format  would 
apply  for  SPDs  provided  to  participants 
and  beneficiaries  covered  by  a  federally 
qualified  HMO.  Based  upon  available 
information  as  to  the  number  of 
federally  qualified  HMOs  and  the 
numbers  of  ERISA  covered  plans 
offering  HMOs,  it  has  been  estimated 
that  approximately  153,000  plans  will 
be  required  to  implement  SPD  content 
and  format  changes  that  will  eliminate 
the  existing  50  percent  savings  in 
preparation  time  for  these  plans. 

Clarifications  proposed  with  respect 
to  procedures  governing  qualified 
domestic  relations  orders  (QDRO)  and 
qualified  medical  child  support  orders 
(QMCSO),  disclosures  concerning  plan 
type,  updating  of  the  model  statement  of 
ERISA  rights,  disclosures  with  respect 
to  the  circumstances  under  which  the 
plan  can  be  amended  to  reduce  or 
eliminate  benefits  and  plan's  provisions 
and  participants'  rights  and  obligations 
upon  termination  of  the  plan,  and 
disclosure  of  participant  rights  under 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  (COBRA)  have  also 
been  taken  into  account  in  estimating 
the  total  burden  expected  to  be  imposed 
by  the  proposed  changes  to  SPD  content 
requirements.  While  the  clarifications 
with  respect  to  QDRO,  QMCSO, 
amendment/termination  provision 
disclosures,  and  COBRA  disclosures  are 
expected  to  result  in  some  increase  in 
preparation  burden,  as  a  group  these 
clarifications  are  estimated  to  represent 
only  a  sUght  burden  increase. 

As  to  the  distribution  burden  for  SPDs 
that  the  Department  is  assuming  for 
purposes  of  this  analysis  will  be  revised 
as  a  result  of  the  proposed  content 
requirements,  ERISA  section  104(b)(1) 
and  regulations  published  at 
§§2520.104b-2  and  2520.104b-3, 
describe  the  obligation  of  an  employee 
benefit  plan  administrator  to  furnish  the 
SPD  and  the  summary  of  material 
modifications  (SMM)  to  participants 
and  the  time  frames  within  which  this 
distribution  is  required  to  be  made.  In 
general,  a  plan  administrator  must 
furnish  an  updated  SPD  every  five 


years,  imless  no  amendments  have  been 
made  to  the  plan  within  that  five-year 
period.  In  that  event,  the  updated  SPD 
must  be  furnished  only  every  ten  years. 
A  plan  administrator  is  also  required  to 
furnish  each  participant  with  a 
summary  description  of  any  material 
change  made  to  the  plan  or  SPD  content 
during  a  period  prior  to  preparation  of 
an  updated  SPD.  which  may  be 
appended  to  the  participant's  SPD. 

For  purposes  oi  this  analysis  under 
PRA  95,  the  Department  has  treated  the 
change  to  the  NMHPA  disclosure 
provision  included  in  the  Interim  Rule 
as  a  change  implemented  by  this 
proposal.  This  is  because  the 
distribution  burden  associated  with 
revision  of  an  SPD  represents  the  greater 
portion  of  total  burden,  and  it  is 
assumed  that  plans  will  prepare  and 
distribute  revised  disclosure  materials 
in  the  most  cost-efficient  way,  which 
would  likely  involve  incorporating  as 
many  changes  as  possible  in  a  single 
distribution. 

Because  this  single  ICR  is  ciurently 
the  subject  of  two  separate  regulatory 
actions,  the  Department  believes  that  a 
meaningful  burden  analysis  should 
contemplate  as  a  whole  the  nature  and 
timing  of  all  changes  to  existing 
Summary  Plan  Descriptions  that  might 
be  made  by  plan  administrators  due  to 
regulatory  amendments.  As  a  result,  the 
burden  analysis  included  in  this 
proposal  addresses  the  impact  of  the 
Interim  Rule  in  addition  to  the  changes 
that  might  be  made  as  a  result  of  this 
proposal.  The  methodology  and 
assumptions  used  in  estimating  burden 
are  applicable  to  both  the  proposed 
amendments  and  the  interim  final 
regulation.  Both  the  total  burden  of  the 
ICR  and  the  burden  specifically 
associated  with  this  proposal  are 
displayed  in  this  notice. 

As  a  consequence  of  SPD  distribution 
requirements,  and  the  fact  that  the 
majority  of  plans  have  either  chosen  to 
or  have  been  required  to  make  material 
changes  to  plan  provisions  in  recent 
years,  about  27  percent  of  plans 
routinely  update  and  distribute  an  SPD 
each  year.  The  methodology  for 
estimating  burden  associated  with  the 
proposed  clarifications  to  the  SPD 
content  rules  must,  therefore,  integrate 
the  recurring  baseline  burden  with  the 
projected  incremental  preparation  and 
distribution  biutlen  in  the  years  in 
which  those  increases  are  expected  to  be 
inciured. 

For  purposes  of  the  burden  estimates 
for  these  proposed  clarifications,  and 
based  on  the  expected  applicability 
dates  for  the  clarifications,  it  has  been 
assumed  that  no  incremental  increases 
vdll  be  experienced  by  plans  until 


1999."  It  is  further  assumed  that  plans 
that  would  ordinarily  be  preparing  and 
distributing  SPDs  in  1999  will  elect  to 
incorporate  the  revisions  in  SPD  content 
they  consider  necessary  as  a  result  of 
the  proposal  as  part  of  the  updated  SPDs 
they  would  otherwise  be  preparing. 
Finally,  it  has  been  assumed  for  this 
analysis  that  all  plans  will  have 
prepared  and  distributed  a  revised  SPD 
by  the  end  of  the  year  2000,  whether  or 
not  an  SPD  would  ordinarily  have  been 
prepared  during  this  period.  It  is 
anticipated  that  these  proposed  rules 
will  be  applicable  generally  by  the  end 
of  2000. 

The  recurring  baseline  burden  is 
estimated  on  the  basis  of  several 
assumptions.  It  is  assumed  that  routine 
preparation  of  an  updated  SPD  requires 
4  hours.  Routine  distribution  is 
estimated  to  require  two  minutes  and 
$0.50  in  materials  and  postage  per 
participant.  It  is  further  assumed  that 
100  percent  of  small,  fully  insured 
welfare  plans  and,  on  average,  75 
percent  of  other  plans  hire  outside 
parties  to  prepare  and  distribute  the 
SPD.  These  preparation  services  are 
assumed  to  be  purchased  at  a  rate  of  $50 
per  hour,  which  is  a  blend  of  both 
professional  and  clerical  rates.  The 
clerical  rate  incorporated  in  estimates  of 
distribution  burden  is  $11  per  hour.  The 
assumptions  with  respect  to  the  rates  of 
use  of  purchased  services  affect  the 
distribution  of  burden  between  hours 
and  costs  for  purposes  of  PRA  95. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Regulations  Regarding  Required 
Contents  of  Simimary  Plan  Descriptions 
for  Employee  Benefit  Plans  (Proposed 
Amendments  to  Summary  Plan 
Description  Regulations). 
OMB  Number:  1210-0039. 
Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 
Frequency  of  Response:  On  occasion. 
Total  Respondents:  2,027,293  (1998); 
888,393  (1999);  2,641,818  (2000). 

Total  Responses:  83,332,000  (1998); 
52,115,000  (1999);  160.703,000  (2000). 

Estimated  Burden  Hours:  842,586 
(1998);  815,850  total,  815,029  for 
existing  ICR  and  Proposed  Amendments 
(1999);  2,101,624  total,  2,099,405  for 


■''It  should  be  noted  that  while  no  incremental 
increase  is  incorporated  in  1998  estimates  for  the 
proposed  clarifications  of  the  SPD  content 
regulations,  the  1998  burden  hour  and  cost 
estimates  do  include  increments  previously 
computed  in  connection  with  amendments  to  the 
disclosure  provisions  of  ERISA  enacted  as  part  of 
mPAA,  the  NMIiPA,  and  the  interun  disclosure 
rules  issued  on  April  8. 1997  (62  FR  16979). 


48384  Federal  Register /Vol.  63,  No.  174 /Wednesday.  September  9,  1998 /Proposed  Rules 


existing  ICR  and  Proposed  Amendments 
(2000). 

Estimated  Annual  Costs  (Operating 
and  Maintenance):  $95,265,366  (1998); 
$101,465,306  total,  $101,255,399  for 
existing  ICR  and  Proposed  Amendments 
(1999);  $218,395,191  total,  $218,118,450 
for  existing  ICR  and  Proposed 
Amendments  (2000). 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Analysis  of  Cost 

The  Department  performed  a 
comprehensive,  unified  analysis  to 
estimate  the  costs  of  the  proposed 
regulation  for  purposes  of  compliance 
writh  Executive  Order  12866,  the 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act.  The  methods 
and  results  of  that  analysis  are 
summarized  below. 

To  estimate  the  cost  of  the  proposed 
regulation,  it  was  necessary  to  estimate 
the  number  of  SPDs  in  the  ERISA- 
covered  employee  benefit  plan  universe, 
the  frequency  with  which  those  SPDs 
are  updated  and  distributed,  and  the 
number  of  participants  to  whom  they 
must  be  distributed.  It  was  also 
necessary  to  make  certain  assumptions 
about  the  cost  of  preparing  and 
distributing  SPDs,  in  particular  the  cost 
of  bringing  SPDs  into  compliance  with 
the  proposed  regulation's  provisions. 
The  Department  separately  estimated 
the  baseline  cost  of  its  current  SPD 
regulation  and  the  incremental  cost  of 
the  proposed  regulation.  As  noted 
earlier,  the  incremental  cost  is  based  on 
a  conservative  assumption,  which 
results  in  an  estimate  of  the  maximum 
impact  the  proposal  may  be  expected  to 
have. 

The  Department  estimated  the 
number  of  SPDs  and  the  number  of 
participants  based  on  Form  5500  Series 
data  and  other  sources.  Each  pension 
plan  is  estimated  to  maintain  one  SPD. 
With  respect  to  welfare  plans,  the 
number  of  SPDs  is  estimated  to  be 
smaller  than  the  number  of  plans 
because  small  plans  typically  buy 
standard  products  from  vendors. 

In  addition,  individual  plan  sponsors 
often  sponsor  more  than  one  plan  and/ 
or  offer  more  then  one  kind  of  benefit 
(such  as  retirement  and  disability) 
under  a  single  plan,  but  describe  two  or 
more  of  their  plans  or  benefit  types  in 
a  single  SPD.  The  Department  assumes 
that  pension  plans  and  health  plans  (or 
products)  maintain  separate  SPDs.  but 
that  non-health  welfare  benefits  are 
either  offered  together  with  health 


benefits  as  part  of  unified  welfare  plans 
or  are  maintained  as  separate  plans  but 
described  along  with  accompanying 
health  plans  in  a  single  combined  SPD. 

Pursuant  to  these  assumptions,  the 
Department  estimates  that  the  universe 
includes  a  total  of  690,000  imique 
pension  plan  SPDs  and  51,000  unique 
health  plan  SPDs,  which  together 
encompass  all  other  welfare  plan  SPDs. 

With  respect  to  the  frequency  of 
updating  and  distributing  SPDs,  plans 
filing  the  Form  5500  indicate  whether 
they  amended  and  distributed  their 
SPDs  in  the  preceding  year.  About  27 
percent  of  plans  so  report.  This  figiire  is 
interpreted  to  represent  a  baseline  level 
of  SPD  modification  and  distribution 
activity.  In  an  exception  to  this  general 
assmnption,  the  Department  estimates 
that  a  larger  proportion  of  health  plans 
have  modified  or  will  modify  their  SPDs 
in  1998  in  order  to  comply  with  the 
Department's  interim  final  regulation 
implementing  the  disclosure  provisions 
of  HIPAA  and  the  NMHPA. 

The  Department  generally  assumes 
that  preparing  a  revised  SPD  requires 
four  hours  of  combined  professional  and 
clerical  time,  priced  at  $50  per  hour  (a 
blended  professional  and  clerical  rate). 
In  connection  with  the  interim  final 
regulation  implementing  the  disclosure 
provisions  of  HIPAA  and  the  NMHPA. 
the  Department  assumed  a  burden  of 
one  hour  at  $50.  The  time  required  was 
assumed  to  be  less  than  for  a  typical 
SPD  revision  because  HIPAA  requires 
only  that  certain  brief  and  specific 
disclosures  be  added  to  SPDs  or 
provided  in  SMMs.  The  Department 
assumes  that  distributing  an  SPD 
consumes  two  minutes  of  clerical  labor 
at  $11  per  hour,  plus  $0.50  for  materials 
and  mailing  or  electronic  dissemination. 
This  amounts  to  $0.87  per  SPD 
distributed. 

The  Department  estimates  the 
baseline  cost  to  prepare  and  distribute 
SPDs  under  the  current  regulation  at 
$113  million  in  1998,  falling  to  $86 
million  in  1999,  and  thereafter  growing 
in  tandem  with  plan  participation  to 
reach  $89  million  in  2001.  The  higher 
cost  in  1998  reflects  HIPAA 
requirements  that  health  plans  revise 
and  distribute  their  SPDs  or  prepare  and 
distribute  SMMs  by  the  end  of  that  year. 
Focusing  on  1999,  a  more  typical 
baseline  year,  the  $86  million  total  cost 
includes  $41  million  to  prepare  206,000 
unique  SPDs,  and  $45  million  to 
distribute  copies  to  52  million 
participants. 

The  Department  separately  estimated 
the  cost  of  revisions  to  SPDs  that  plan 
administrators  may  undertake  to 
address  ambiguities  and  update  their 
SPDs  following  adoption  of  final 


amendments  of  the  SPD  content 
requirements.  This  cost  is  separate  from 
the  baseline  cost  attributable  to  normal 
SPD  revisions,  such  as  those  made 
pursuant  to  plan  amendments.  Plans 
preparing  SPDs  solely  to  comply  with 
the  clarifications  of  the  proposed 
regulation  would  incur  only  the  costs 
attributable  to  those  revisions  deemed 
necessary  to  comply  with  the 
clarifications,  while  plans 
simultaneously  revising  their  SPDs  for 
other  reasons  would  incur  this 
additional  cost  plus  the  baseline  unit 
cost. 

With  respect  to  pension  plans,  the 
Department  assumes  that  preparing  an 
SPD  to  comply  with  the  proposal 
requires  30  minutes  of  combined 
professional  and  clerical  labor,  at  a 
blended  rate  of  $50  per  hour.  The  time 
and  expense  associated  with 
distributing  each  SPD  is  assumed  to  be 
imchanged  from  the  baseline. 

To  estimate  the  per-unit  cost  to 
prepare  revised  health  plan  SPDs.  the 
Department  drew  on  two  studies  of  the 
cost  to  health  plans  to  comply  with  the 
Consumer  Bill  of  Rights,  one  by  The 
Lewin  Group  for  the  President's 
Commission,  and  one  by  Coopers  and 
Lybrand  for  the  Kaiser  Family 
Foundation. '8  Excerpting  and  adjusting 
these  studies'  estimates  to  reflect 
proposed  regulation's  provisions,  the 
Department  essentially  adopted  the 
midpoint  of  these  two  studies'  findings. 
With  the  addition  of  the  small  burden 
attributable  to  other  provisions,  the  cost 
to  prepare  a  health  plan  SPD  to  bring  it 
into  conformity  with  the  clarifications 
of  the  proposed  regulation  amounts  to 
approximately  18  hours  at  $50  per  hour. 

The  Department  assimned  that  the  cost 
to  distribute  a  health  plan  SPD  will  rise, 
consuming  an  additional  one  minute  of 
clerical  time  at  $11  per  hour  and  an 
additional  $0.50  for  materials  and 
mailing  or  electronic  distribution,  for  a 
total  for  $1.55  per  SPD. 

The  Department  estimates  the  added 
cost  attributable  to  this  proposed 
regulation  to  be  $37  million  in  1999  and 
$176  million  in  2000,  falling  to  $15 
million  in  2001  and  subsequent  years, 
growing  only  in  proportion  to  plan 
participation.  The  peak  costs  in  2000 
reflect  $41  million  to  prepare  535,000 
different  SPDs  describing  2.4  million 
pension  and  welfare  plans,  and  $135 
million  to  distribute  those  SPDs  to  107 
million  participants. 


^»  Estimated  Costs  of  Selected  Consumer 
Protection  Proposals — A  Cost  Analysis  of  the 
President's  Advisory  Commission's  Consumer  Bill 
of  Rights  and  Responsibilities  and  the  Patient 
Access  to  Responsible  Care  Act,  Coopers  *  Lybrand. 
IXP  for  the  Kaiser  Family  Foundation,  April,  1998. 
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Combining  this  added  cost  with  the 
baseline  cost  attributable  to  the  cuirrent 
regulation,  the  total  cost  to  prepare  and 
distribute  SPDs  under  the  proposed 
regulation  amounts  to  $123  milhon  in 
1999.  $264  million  in  2000,  and  $104 


mttlion  in  2001  and  beyond.  The  peak 
costs  in  2000  include  $82  million  to 
prepare  597,000  SPDs  describing  2.6 
million  plans,  and  $182  miUion  to 
distribute  those  SPDs  to  161  million 
participants. 


The  baseline,  additional,  and  total 
costs  associated  with  this  proposed  SPD 
regulation  are  summarized  in  the  table 
below. 


Cost  of  the  Proposed  SPD  Regulation 

[$  millions] 


Year 


1998* 
1999.. 
2000.. 
2001  .. 


*  Indudes  the  cost  of  certain  SPO  revisions  necessitated  by  HIPAA. 


Baseline 


$113 
86 


Additional 


SO 

37 

176 

15 


Total 


$113 
123 
264 
104 


Plans  that  are  assumed  for  purposes  of 
this  analysis  to  prepare  and  distribute 
SPDs  in  2000  for  the  sole  purpose  of 
compljring  with  the  proposed  regulation 
would  have  the  option  of  complying  by 
preparing  and  distributing  SK&is 
instead.  The  content  of  such  SMMs 
would  essentially  duplicate  the  content 
that  would  otherwise  be  added  to  or 
substituted  into  SPDs.  Plans  presumably 
would  elect  to  prepare  and  distribute 
SMMs  only  if  doing  so  lessened  their 
overall  cost  to  comply.  Therefore,  as  a 
means  to  comply  with  the  proposed 
regulation,  preparing  and  distributing 
SMMs  should  be  no  more  costly  than 
revising  and  distributing  SPDs.  The 
Department's  estimates  of  the  costs  to 
revise  and  distribute  SPDs  in  response 
to  this  proposed  regulation  can  therefore 
be  interpreted  to  account  for  the 
likelihood  that  some  plans  will  elect  to 
prepare  and  distribute  SMMs  instead. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4),  as  well  as  Executive  Order 
12875,  this  proposed  rule  does  not 
include  any  Federal  mandate  that  may 
result  in  expenditures  by  State,  local,  or 
tribal  governments,  but  does  include 
mandates  which  may  impose  an  annual 
burden  of  $100  million  or  more  on  the 
private  sector.  The  basis  for  this 
statement  is  described  in  the  analysis  of 
costs  for  purposes  of  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  rule  proposed  in  this  action  is 
subject  to  the  provisions  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.)  (SBREFA)  and  is  a  major  rule 
under  SBREFA.  The  rule,  if  finalized, 
will  be  transmitted  to  Congress  and  the 
Comptroller  General  for  review. 


Statutory  Authority 

These  regulations  are  proposed 
pursuant  to  authority  contained  in 
section  505  of  ERISA  (Pub.  L.  93-406, 
88  Stat.  894,  29  U.S.C.  1135)  and 
sections  104(b)  of  ERISA,  as  amended, 
and  under  Secretary  of  Labor's  Order 
No.  1-87.  52  FR  13139.  April  21, 1987. 

List  of  Subjects  in  29  CFR  Part  2520 

Employee  benefit  plans.  Employee 
Retirement  Income  Security  Act,  Group 
health  plans.  Pension  plans.  Welfare 
benefit  plans. 

For  the  reasons  set  forth  above,  Part 
2520  of  Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2520— [AMENDED] 

1.  The  authority  for  Part  2520 
continues  to  read  as  follows: 

Authority:  Sees.  101, 102, 103, 104, 105, 
109. 110, 111(b)(2),  111(c),  and  505.  Pub.  L. 
93-406,  88  Stat  840-52  and  894  (29  U.S.C. 
1021-1025, 1029-31,  and  1135);  Secretary  of 
Labor's  Order  No.  27-74, 13-76, 1-87,  and 
Labor  Management  Services  Administration 
Order  2-6. 

2.  Section  2520.102-3  is  amended  by 
revising  paragraphs  (d),  (j).  (I),  (m)(3). 
(o),  (S).  and  (t)(2)  to  read  as  follows: 

%  2520. 1 02-3    Contents  of  summary  plan 
description. 

***** 

(d)  The  type  of  pension  or  welfare 
plan,  e.g.,  for  pension  plans — defined 
benefit,  money  purchase,  profit  sharing, 
ERISA  section  404(c)  plans,  etc.,  and  for 
welfare  plans — group  health  plans, 
dis&bility,  pre-paid  legal  services,  etc., 
•        •        •        •        * 

(j)  The  plan's  requirements  respecting 
eligibility  for  participation  and  for 
benefits.  The  summary  plan  description 
shall  describe  the  plan's  provisions 
relating  to  eligibility  to  participate  in 
the  plan  and  the  information  identified 
in  paragraphs  (j)(l).  (2)  and  (3),  as 
appropriate. 


(1)  For  employee  pension  benefit 
plans,  it  shall  also  include  a  statement 
describing  the  plan's  normal  retirement 
age,  as  that  term  is  defined  in  sec.  3(24) 
of  the  Act,  and  a  statement  describing 
any  other  conditions  which  must  be  met 
before  a  participant  will  be  eligible  to 
receive  benefits.  Such  plan  benefits 
shall  be  described  or  simimarized.  In 
addition,  the  summary  plan  description 
shall  include  a  description  of  the 
procedures  governing  quaUfied 
domestic  relations  order  (QDRO) 
determinations  or  a  statement  indicating^ 
that  participants  and  beneficiaries  can 
obtain,  without  charge,  a  copy  of  such 
procedures  from  the  plan  administrator. 

(2)  For  employee  welfare  benefit 
plans,  it  shall  also  include  a  statement 
of  the  conditions  pertaining  to  eligibility 
to  receive  benefits,  and  a  description  or 
simunary  of  the  benefits.  In  the  case  of 

a  welfare  plan  providing  extensive 
schedules  of  benefits  (a  group  health 
plan,  for  example)  only  a  general 
description  of  such  benefits  is  required 
if  reference  is  made  to  detailed 
schedules  of  benefits  which  are 
available,  without  cost  to  any 
participant  or  beneficiary  who  so 
requests.  In  addition,  the  siunmary  plan 
description  shall  include  a  description 
of  the  procedures  governing  qualified 
medical  child  support  order  (QMCSO) 
determinations  or  a  statement  indicating 
that  participants  and  beneficiaries  can 
obtain,  Mdthout  chai<ge,  a  copy  of  such 
procedures  from  the  plan  administrator. 
(3)  For  employee  welfare  benefit  plans 
that  are  group  health  plans,  as  defined 
in  section  733(a)(1)  of  the  Act,  the 
summary  plan  description  shall  include 
a  description  of:  any  cost-sharing 
provisions,  including  premiums, 
deductibles,  coinsurance,  and 
copayment  amounts  for  which  the 
participant  or  beneficiary  will  be 
responsible;  any  annual  or  Ufetime  caps 
or  other  limits  on  benefits  under  the 
plan;  the  extent  to  which  preventive 
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services  are  covered  under  the  plan; 
whether,  and  under  what 
circumstances,  existing  and  new  drugs 
are  covered  under  the  plan;  whether, 
and  under  what  circumstances,  coverage 
is  provided  for  medical  tests,  devices 
and  procedures;  provisions  governing 
the  use  of  network  providers,  the 
composition  of  the  provider  network 
and  whether,  and  under  what 
circumstances,  coverage  is  provided  for 
out-of-network  services;  any  conditions 
or  limits  on  the  selection  of  primary 
care  providers  or  providers  of  speciality 
medical  care;  any  conditions  or  limits 
applicable  to  obtaining  emergency 
medical  care;  and  any  provisions 
requiring  preauthorizations  or 
utilization  review  as  a  condition  to 
obtaining  a  benefit  or  service  under  the 
plan.  In  the  case  of  plans  with  provider 
networks,  the  listing  of  providers  may 
be  furnished  as  a  separate  document, 
provided  that  the  summary  plan 
description  contains  a  general 
description  of  the  provider  network  and 
indicates  that  provider  lists  are 
furnished  automatically,  without 
charge,  as  a  separate  document. 

(1)  For  both  pension  and  welfare 
benefit  plans,  a  statement  clearly 
identifying  circumstances  which  may 
result  in  disqualification,  ineligibility, 
or  denial,  loss,  forfeiture  or  suspension 
of  any  benefits  that  a  participant  or 
beneficiary  might  otherwise  reasonably 
expect  the  plan  to  provide  on  the  basis 
of  the  description  of  benefits  required 
by  paragraphs  (j)  and  (k)  of  this  section. 
In  addition  to  other  required 
information,  plans  must  include  a 
summary  of  any  plan  provisions 
governing  the  authority  of  the  plan 
sponsors  or  others  to  terminate  the  plan 
or  amend  or  eliminate  benefits  under 
the  plan  and  the  circimistances,  if  any, 
under  which  the  plan  may  be 
terminated  or  benefits  may  be  amended 
or  eliminated;  a  summary  of  any  plan 
provisions  governing  the  benefits,  rights 
and  obligations  of  participants  and 
beneficiaries  under  the  plan  on 
termination  of  the  plan  or  amendment 
or  elimination  of  benefits  under  the 
plan,  including,  in  the  case  of  an 
employee  pension  benefit  plan,  a 
summary  of  any  provisions  relating  to 
the  accrual  and  the  vesting  of  pension 
benefits  under  the  plan  upon 
termination;  and  a  summary  of  any  plan 
provisions  governing  the  allocation  and 
disposition  of  assets  of  the  plan  upon 
termination.  Such  summaries  shall  be 
disclosed  in  accordance  with  the 
requirements  under  29  CFR  2520.102- 

2(b). 
(m)*  •  * 


(3)  A  summary  plan  description  will 
be  deemed  to  comply  with  paragraph 
(m)(2)  of  this  section  if  it  includes  the 
following  statement: 

Your  jjension  benefits  under  this  plan  are 
insured  by  the  Pension  Benefit  Guaranty 
Corporation  (PBGC),  a  federal  insurance 
agency.  If  the  plan  terminates  (ends)  without 
enough  money  to  pay  all  benefits,  the  PBGC 
will  step  in  to  pay  pension  benefits.  Most 
people  receive  all  of  the  pension  benefits 
they  would  have  received  under  their  plan, 
but  some  p>eople  may  lose  certain  benefits. 

The  PBGC  guarantee  generally  covers:  (1) 
normal  emd  early  retirement  benefits;  (2) 
disability  benefits  if  you  become  disabled 
before  the  plan  terminates;  and  (3)  certain 
benefits  for  your  survivors. 

The  PBGC  guarantee  generally  does  not 
cover:  (1)  Benefits  greater  than  the  maximum 
guaranteed  amotmt  set  by  law  for  the  year  in 
which  the  plan  terminates;  (2)  some  or  all  of 
benefit  increases  and  new  benefits  based  on 
plan  provisions  that  have  been  in  place  for 
fewer  than  5  years  at  the  time  the  plan 
terminates;  (3)  benefits  that  are  not  vested 
because  you  have  not  worked  long  enough 
for  the  company;  (4)  benefits  for  which  you 
have  not  met  all  of  the  requirements  at  die 
time  the  plan  terminates;  (5)  certain  early 
retirement  payments  (such  as  supplemental 
benefits  that  stop  when  you  become  eligible 
for  Social  Seciuity)  that  result  in  an  early 
retirement  monthly  benefit  greater  than  your 
monthly  benefit  at  the  plan's  normal 
retirement  age;  and  (6)  non-pension  benefits, 
such  as  health  insurance,  life  insurance, 
certain  death  benefits,  vacation  pay,  and 
severance  pay. 

Even  if  certain  of  your  benefits  are  not 
guaranteed,  you  still  may  receive  some  of 
those  benefits  from  the  PBGC  depending  on 
how  much  money  yoiu^  plan  has  and  on  how 
much  the  PBGC  collects  from  employers. 

For  more  information  about  the  PBGC  and 
the  benefits  it  guarantees,  ask  your  plan 
administrator  or  contact  the  PBGC's 
Technical  Assistance  Division,  1200  K  Street 
N.W..  Suite  930.  Washington,  B.C.  20005- 
4026  or  call  202-32&-4000  (not  a  toll-free 
number).  TTY/TDD  users  may  call  the  federal 
relay  service  toll-free  at  1-800-877-8339  and 
ask  to  be  connected  to  202-326-4000. 
Additional  information  about  the  PBGC's 
pension  insurance  program  is  available 
through  the  PBGC's  website  on  the  Internet 
at  http://www.pbgc.gov 

*  •         *         •         • 

(o)  In  the  case  of  a  group  health  plan, 
within  the  meaning  of  section  607(1), 
subject  to  the  continuation  coverage 
provisions  of  Part  6  of  Title  I  of  ERISA, 
a  description  of  the  rights  and 
obligations  of  participants  and 
beneficiaries  with  respect  to 
continuation  coverage,  including, 
among  other  things,  information 
concerning  qualifying  events, 
premiums,  notice  and  election 
requirements  and  procedures,  and 
duration  of  coverage. 

*  *        *        *        * 

(s)  The  procedures  governing  claims 
for  benefits  (including  procedures  for 


obtaining  preauthorizations,  approvals, 
or  utilization  review  decisions  in  the 
case  of  group  health  plan  services  or 
benefits,  filing  claim  forms,  notifications 
of  benefit  determinations,  and  review  of 
denied  claims  in  the  case  of  any  plan), 
applicable  time  limits,  and  remedies 
available  under  the  plan  for  the  redress 
of  claims  which  are  denied  in  whole  or 
in  part  (including  procedures  required 
imder  section  503  of  Title  I  of  the  Act). 
The  plan's  claims  procedures  may  be 
furnished  as  a  separate  document  that 
accompanies  the  plan's  SPD  provided 
that  the  docvunent  satisfies  the  style  and 
format  requirements  of  §  2520.102-2. 
and,  provided  further,  that  the  summary 
plan  description  contains  a  statement 
that  the  plan's  claims  procedures  are 
furnished,  without  charge,  as  a  separate 
document. 

(t)  *  •  * 

(2)  A  summary  plan  description  will 
be  deemed  to  comply  with  the 
requirements  of  paragraph  (t)(l)  of  the 
section  if  it  includes  the  follov«ring 
statement;  items  of  information  which 
are  not  applicable  to  a  particular  plan 
should  be  deleted: 

As  a  participant  in  (name  of  plan)  you  are 
entitled  to  certain  rights  and  protections 
under  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA).  ERISA 
provides  that  all  plan  participants  shall  be 
entitled  to: 

Examine,  without  charge,  at  the  plan 
administrator's  office  and  at  other  specified 
locations,  such  as  worksites  and  union  halls, 
all  doamients  governing  the  plan,  including 
insurance  contracts  and  collective  bargaining 
agreements,  and  a  copy  of  the  latest  annual 
report  (Form  5500  Series)  filed  by  the  plan 
with  the  U.S.  Department  of  Labor. 

Obtain,  upon  written  request  to  the  plan 
administrator,  copies  of  documents 
governing  the  operation  of  the  plan, 
including  insurance  contracts  and  collective 
bargaining  agreements,  and  copies  of  the 
latest  annual  report  (Form  5500  Series]  and 
updated  summary  plan  description.  The 
administrator  may  make  a  reasonable  charge 
for  the  copies. 

Receive  a  summary  of  the  plan's  aimual 
financial  report.  The  plan  administrator  is 
required  by  law  to  furnish  each  participant 
with  a  copy  of  this  simunary  annual  report. 

Obtain  a  statement  telling  you  whether  you 
have  a  right  to  receive  a  pension  at  normal 
retirement  age  (age  *  *  *)  and  if  so,  what 
your  benefits  would  be  at  normal  retirement 
age  if  you  stop  working  under  the  plan  now. 
If  you  do  not  have  a  ri^t  to  a  pension,  the 
statement  will  tell  you  how  many  more  years 
you  have  to  work  to  get  a  right  to  a  pension. 
This  statement  must  be  requested  in  writing 
and  is  not  required  to  be  given  more  than 
once  every  twelve  (12)  months.  The  plan 
must  provide  the  statement  free  of  charge. 

Continue  health  care  coverage  for  yourself, 
spouse  or  dependents  if  there  is  a  loss  of 
coverage  under  the  plan  as  a  result  of  a 
qualifying  event.  You  or  your  dependents 
may  have  to  pay  for  such  coverage.  Review 
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this  summary  plan  description  and  the 
documents  governing  the  plan  on  the  rules 
governing  your  COBRA  continuation 
coverage  rights. 

Reduction  or  elimination  of  exclusionary 
periods  of  coverage  for  preexisting  conditions 
under  your  group  health  plan,  if  you  have 
creditable  coverage  from  another  plan.  You 
should  be  provided  a  certificate  of  creditable 
coverage,  free  of  charge,  from  your  group 
health  plan  or  health  insurance  issuer  when 
you  lose  coverage  under  the  plan,  when  you 
become  entitled  to  elect  COBRA  continuation 
coverage,  when  your  COBRA  continuation 
coverage  ceases,  if  you  request  it  before 
losing  coverage,  or  if  you  request  it  up  to  24 
months  after  losing  coverage.  Without 
evidence  of  creditable  coverage,  you  may  be 
subject  to  a  preexisting  condition  exclusion 
for  12  months  (18  months  for  late  enroUees) 
after  yoiu'  enrollment  date  in  your  coverage. 

In  addition  to  creating  rights  for  plan 
participants  ERISA  imposes  duties  upon  the 
people  who  are  responsible  for  the  operation 
of  the  employee  benefit  plan.  The  people 
who  operate  your  plan,  called  "fiduciaries" 
of  the  plan,  have  a  duty  to  do  so  prudenUy 
and  in  the  interest  of  you  and  other  plan 
participants  and  beneficiaries.  No  one, 
including  your  employer,  your  imion,  or  any 
other  person,  may  fire  you  or  otherwise 
discriminate  against  you  in  any  way  to 


prevent  you  from  obtaining  a  (pension, 
welfare)  benefit  or  exercising  your  rights 
under  ERISA.  If  your  claim  for  a  (pension, 
welfare)  benefit  is  denied  in  whole  or  in  part 
you  must  receive  a  written  explanation  of  the 
reason  for  the  denial.  You  have  the  right  to 
have  the  plan  review  and  reconsider  your 
claim.  Under  ERISA,  there  are  steps  you  can 
take  to  enforce  the  above  rights.  For  instance, 
if  you  request  materials  from  the  plan  and  do 
not  receive  them  within  30  days,  you  may 
file  suit  in  a  Federal  court.  In  such  a  case, 
the  court  may  require  the  plan  administrator 
to  provide  the  materials  and  pay  you  up  to 
$110  a  day  until  you  receive  the  materials, 
unless  the  materials  were  not  sent  because  of 
reasons  beyond  the  control  of  the 
administrator.  If  you  have  a  claim  for  benefits 
which  is  denied  or  ignored,  in  whole  or  in 
part,  you  may  file  suit  in  a  state  or  Federal 
court.  In  addition,  if  you  disagree  with  the 
plan's  decision  or  lack  thereof  concerning  the 
qualified  status  of  a  domestic  relations  order 
or  a  medical  child  support  order,  you  may 
file  suit  in  Federal  court.  If  it  should  happen 
that  plan  fiduciaries  misuse  the  plan's 
money,  or  if  you  are  discriminated  against  for 
asserting  your  rights,  you  may  seek  assistance 
from  the  U.S.  Department  of  Labor,  or  you 
may  file  suit  in  a  Federal  court.  The  court 
will  decide  who  should  pay  court  costs  and 
legal  fees.  If  you  are  successful  the  court  may 


order  the  person  you  have  sued  to  pay  these 
costs  and  fees.  If  you  lose,  the  court  may 
order  you  to  pay  these  costs  and  fees,  for 
example,  if  it  finds  your  claim  is  frivolous. 

If  you  have  any  questions  about  your  plan, 
you  should  contact  the  plan  administrator.  If 
you  have  any  questions  about  this  statement 
or  about  your  rights  under  ERISA,  you 
should  contact  the  nearest  office  of  the 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor, 
listed  in  your  telephone  directory  or  the 
Division  of  Technical  Assistance  and 
Inquiries,  Pension  and  Welfore  Benefits 
Administration,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  N.W.,  Washington, 
D.C  20210. 


§2520.102-6    [Removed] 
3.  Section  2520.102-5  is  removed. 

Signed  at  Washington,  DC,  this  28th  day  of 
August,  1998.  - — ■ 

Meredith  Miller, 

Deputy  Assistant  Secretary  for  Policy,  Pension 
and  Welfare  Benefits  Administration.  U.S. 
Department  of  Labor. 

(FR  Doc.  98-24067  Filed  9-4-98;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2560 
RIN  1210— AA61 

Employee  Retirement  Income  Security 
Act  of  1974;  Rules  and  Regulations  for 
Administration  and  Enforcement; 
Claims  Procedure 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  dociunent  contains  a 
proposed  regulation  revising  the 
minimum  requirements  for  beneRt 
claims  procedures  of  employee  benefit 
plans  covered  by  Title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA  or  the  Act).  This  proposed 
regulation  would  establish  new 
standards  for  the  processing  of  group 
health  disability,  pension,  and  other 
employee  benefit  plan  claims  filed  by 
participants  and  beneficiaries.  In  the 
case  of  group  health  plans,  as  well  as 
certain  plans  providing  disability 
benefits,  the  new  standards  are  intended 
to  ensure  more  timely  benefit 
determinations,  improved  access  to 
information  on  which  a  benefit 
determination  is  made,  and  greater 
assurance  that  participants  and 
beneficiaries  will  be  afforded  a  full  and 
fair  review  of  denied  claims.  If  adopted 
as  final,  the  proposed  regulation  would 
affect  participants  and  beneficiaries  of 
employee  benefit  plans,  plan 
fiduciaries,  and  others  who  assist  in  the 
provision  of  plan  benefits,  such  as  third- 
party  benefits  administrators  and  health 
service  providers  or  health  maintenance 
organizations  that  provide  benefits  to 
participants  and  beneficiaries  of 
employee  benefit  plans. 
DATES:  Written  comments  (preferably  at 
least  three  copies)  concerning  the 
proposed  regulation  must  be  received  by 
the  Department  of  Labor  on  or  before 
November  9, 1998. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
(preferably  at  least  three  copies) 
concerning  the  proposed  rule  to: 
Pension  and  Welfare  Benefits 
Administration,  Office  of  Regulations 
and  Interpretations,  Room  N-5669,  200 
Constitution  Ave.,  N.W.,  Washington, 
DC  20210.  Attention:  "Benefit  Claims 
Regulation." 

All  submissions  to  the  Department  of 
Labor  will  be  open  to  public  inspection 
and  copying  in  the  Public  Documents 
Room,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 


Labor,  Room  N-5638,  200  Constitution 
Avenue,  NW,  Washington,  DC  fi-om  8:30 
a.m.  to  5:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  J.  Turner  or  Susan  G.  Lahne, 
Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  Department  of 
Labor,  200  Constitution  Avenue  N.W., 
Washington,  D.C.  20210,  telephone 
(202)  219-7461.  This  is  not  a  toll-free 
number. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  503  of  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA  or 
the  Act),  29  U.S.C.  1133,  provides  that 
every  employee  benefit  plan  shall,  in 
accordance  with  regulations  of  the 
Department  of  Labor  (the  Department) 
"provide  adequate  notice  in  writing  to 
every  participant  or  beneficiary  whose 
claim  for  benefits  under  the  plan  has 
been  denied,  setting  forth  the  specific 
reasons  for  such  denial,  written  in  a 
manner  calculated  to  be  imderstood  by 
the  participant"  and  shall  also  "afford  a 
reasonable  opportimity  to  any 
participant  whose  claim  for  benefits  has 
been  denied  for  a  full  and  fair  review  by 
the  appropriate  named  fiduciary  of  the 
decision  denying  the  claim."  In  1977, 
the  Department  published  a  regulation 
pursuant  to  section  503,  establishing 
minimum  requirements  for  benefit 
claims  procedures  for  employee  benefit 
plans.  That  regulation,  29  CFR 
2560.503-1  (the  current  regulation)  sets 
procedural  standards  that  apply  without 
distinction  to  all  employee  benefit  plans 
covered  under  Title  I  of  ERISA, 
including  employee  pension  benefit 
plans  and  employee  welfare  benefit 
plans.  The  current  regulation  was 
drafted  in  response  to  concerns  that 
predated  enactment  of  ERISA,  in 
particular  the  lack  of  any  uniform 
procedural  standards  for  benefit  claims 
resolution  and  participants'  lack  of 
information  about  claims  procedures 
generally.  In  order  to  establish 
procedural  safeguards  for  individuals 
promised  benefits  under  ERISA,  the 
current  regulation  set  minimum 
requirements  for  the  procedures  that 
plans  must  provide  regarding  the 
treatment  of  benefit  claims.  The 
standards  applicable  under  the  current 
regulation  are  described  below. 

On  September  8, 1997,  the 
Department  published  in  the  Federal 
Register  (62  PR  47262)  a  Request  for 
Information  (RFI),  seeking  the  views  of 
the  public  on  the  advisability  of 
amending  the  current  regulation.  The 
reasons  prompting  issuance  of  the  RFI 
were  set  forth  in  that  document.  The  RFI 


articulated  a  series  of  questions  focusing 
principally  on  standards  and  practices 
for  benefit  claim  procedures  utilized 
with  respect  to  group  health  plans, 
although  the  RFI  also  requested 
information  and  views  on  claims 
procedures  more  generally.  The 
Department  received  over  90  conmient 
letters  in  response  to  the  RFI.  The 
comment  letters  came  from  several 
distinct  groups  of  interested  parties:  (1) 
Plan  sponsors  (employers)  and  law 
firms  or  interest  groups  representing 
plan  sponsors;  (2)  plan  administrators 
and  benefit  provider  networks 
(including  insiuance  companies, 
"managed  care"  (health  benefit 
provider)  networks,  third-party 
administrators,  and  claim  processors) 
and  interest  groups  representing  those 
parties;  (3)  benefit  claimants  and  law 
firms  or  interest  groups  representing 
benefit  claimants;  and  (4)  health 
services  providers  and  interest  groups 
representing  them.  The  National 
Association  of  Insurance  Commissioners 
(NAIC)  also  submitted  a  comment 
referring  to  the  model  acts  that  the  NAIC 
has  developed  for  use  by  states  in 
setting  procedural  standards  for  claims 
and  grievances  under  "managed  care" 
arrangements.  These  comments 
presented  a  broad  spectrum  of  opinion 
on  the  diverse  questions  posed  in  the 
RFI.  The  majority  of  commenters 
representing  employers  and  benefit 
administrators  argued  that  no  change  in 
the  current  regulation  is  needed, 
especially  as  the  procedural  practices 
currently  in  use  provide  substantial 
protections  to  claimants  in  excess  of 
what  the  current  regulation  requires. 
The  majority  of  commenters 
representing  claimants,  however, 
strongly  supported  procedural  reforms 
that  would  bring  the  current  regulation 
more  in  line  with  the  standards  set  by 
the  NAIC  model  acts  and  by  the  Health 
Care  Financing  Administration  (HCFA) 
with  respect  to  Medicare  beneficiaries 
who  receive  managed  care  benefits.  The 
Department  believes  that  the  responses 
represent  a  fair  cross-section  of  public 
opinion  on  the  issues  of  whether  and  in 
what  fashion  the  current  regulation 
should  be  amended.  The  Department 
has  carefully  considered  these 
comments  in  formulating  the  proposal. 
The  substance  of  the  comments  is 
summarized  below  as  relevant  to 
specific  changes  contained  in  the 
proposed  regulation. 

The  Department's  review  of  the 
comments  received  in  response  to  the 
RFI  has  led  the  Department  to  conclude 
that  the  procedural  standards  set  in  the 
current  regulation  are  no  longer 
adequate  to  protect  participants  and 
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beneficiaries  of  employee  benefit  plans. 
As  the  Department  noted  in  the  RFI, 
dramatic  changes  in  the  more  than  20 
years  since  adoption  of  the  current 
regulation  have  altered  the  systems  by 
which  employee  benefits  are  delivered 
and  the  nature  of  the  benefits 
themselves.  Technological  advances 
have  revolutionized  systems  of 
communications.  Business 
relationships,  including  those  involving 
pension  and  welfare  benefits,  have 
become  more  complex  and 
sophisticated. 

The  most  dramatic  changes  have 
occurred  in  the  health  industry.  The 
current  regulation  was  adopted  at  a  time 
when  access  to  health  services  was 
controlled  principally  by  the 
independent  judgments  of  physicians 
and  other  health  care  professionals. 
Disputes  over  health  benefits  almost 
always  took  place  after  the  health  care 
services  had  been  provided  and 
concerned  whether  the  group  health 
plan  or  the  individual  patient  would 
pay  retrospectively  for  the  care,  not 
whether  the  plan  would  prospectively 
authorize  coverage  for  the  patient's  care. 
Since  that  time,  the  growth  of  managed 
care  delivery  systems '  has  largely 
transformed  the  relationship  between 
patient  and  health  care  provider. 
Employee  benefit  plans  that  provide 
health  benefits  are  no  longer 
predominantly  indemnity-based,  and 
even  those  that  are  indemnity-based 
generally  require  preapproval  for 
expensive  procedures  or  hospital 
admissions.  While  managed  care 
delivery  systems  have  been 
instrumental  in  controlling  the  rapid 
rise  of  health  care  costs  and  may,  in 
many  instances,  provide  valuable 
services  in  monitoring  the  quality  of 
health  care  services  provided  within  a 
managed  care  delivery  system,  they  also 
heighten  concern  about  the  fair  and 
expeditious  resolution  of  benefit 
disputes.  Within  managed  care  delivery 
systems,  the  separation  between 
medical  decision  making  and  decisions 
on  coverage  imder  health  benefit  plans 
has  been  substantially  eroded, 
particularly  since  a  decision  to  deny 
coverage  for  an  expensive  medical 
procedure  in  effect  denies  that 
procedure  to  a  participant  who  cannot 
afford  to  pay  for  the  procedure  on  their 
own.  Access  to  health  care  services  may 
be  directly  "managed"  (and  thereby 
controlled)  by  those  in  charge  of 
coverage  under  a  health  benefit  plan, 


rather  than  by  the  health  care 
professional  with  whom  an  individual 
consults. 

In  addition  to  considering  the 
comments  received  in  response  to  the 
RFI,  the  Department  also  took  into 
account,  in  developing  this  proposal, 
the  recommendations  of  the  President's 
Advisory  Commission  on  Constmier 
Protection  and  Quality  in  the  Health 
Care  Industry  (the  Conunission),  as  set 
forth  in  its  November  20, 1997,  report 
entitled  "Consumer  Bill  of  Rights  and 
Responsibilities"  (the  Consimier  Bill  of 
Rights).  Among  other  things,  the 
Consumer  Bill  of  Rights  articulates  the 
right  of  all  "health  care  consumers" 
(including  participants  and  beneficiaries 
in  group  health  plans  covered  by 
ERISA)  "to  a  fair  and  efficient  process 
for  resolving  differences  with  their 
health  plans,  health  care  providers,  and 
the  institutions  that  serve  them, 
including  a  rigorous  system  of  internal 
review  and  an  independent  system  of 
external  review."  In  its  Report  to  the 
President  on  February  19, 1998  (the 
February  19  Report),  the  Department  set 
forth  specific  steps  that  it  had 
determined  it  could  take  towards 
implementation  of  the  Commission's 
recommendations.  The  following 
describes  the  specific  commitments 
with  regard  to  health  benefits  that  the 
Department  made  in  the  February  19 
Report,  together  with  references  to  the 
specific  provisions  in  the  proposal  that 
carry  out  those  conunitments: 

•  The  Report  indicated  that  the 
Department  could  make  clear  that  a 
denial  includes  adverse  determinations 
under  a  utilization  review  program; 
denials  of  access  to  (or  reimbursement 
for)  medical  services;  denials  of  access 
to  (or  reimbursement  for)  specialists; 
and  any  decision  that  a  service, 
treatment,  drug,  or  other  benefit  is  not 
medically  necessary.  The  proposal  - 
provides  at  paragraph  (j)(2)  for  a 
definition  of  "adverse  benefit 
determination"  that  specifically 
includes  these  denials.^ 


■  The  term  "managed  care  delivery  systems."  as 
used  here,  is  intended  to  include  any  measures 
taken  by  medical  practitioners,  groups  of  which 
medical  practitioners  are  part,  insurers,  or  group 
health  plans  to  control  costs  by  limiting  access  to 
medical  services. 


3  The  proposal  adopts  the  concept  of  "adverse 
benefit  determination"  as  a  substitute  for  the  less 
precise  concept  of  "denial"  under  the  current 
regulation.  This  term  is  defined  to  include  not  only 
refusals  to  provide  or  make  payment  (in  whole  or 
in  part)  for  a  benefit,  but  also  any  terminatioru  or 
reductions  in  providing  or  paying  beneHts.  The 
term  also  expressly  includes  any  such  refusal  that 
results  bom  the  application  of  a  utilization  review 
directed  at  cost  containment,  such  as  the  common 
current  requirement  in  "managed  care"  and  many 
fee-for-service  health  arrangements  for  "pre- 
certification"  or  "pre-authorlzation"  of  coverage, 
and  any  failure  to  cover  an  item  of  service  for  which 
benefits  are  otherwise  available  on  the  basis  that  the 
item  is  "experimental,"  "investigational,"  or  "not 
medically  necessary  or  appropriate."  Prop.  Reg. 
S  2560.503-l(j)(2).  The  Department  soliciu 
comments  on  this  definition. 


•  The  Report  indicated  that  the 
Department  could  require  that  benefit 
claims  and  appeals  involving  urgent 
care  be  processed  within  a  time  frame 
appropriate  to  the  medical  emergency, 
but  not  to  exceed  72  hours.  The 
proposal  creates  expedited  time  frames 
for  "claims  involving  urgent  care"  at 
paragraphs  (d)(2)(i)  and  (g)(2)(ii). 

•  With  respect  to  non-urgent  benefit 
claims,  the  Report  indicated  that  the 
Department  could  require  that  the  plan 
either  decide  the  claim  or  notify  the 
claimant  that  the  claim  is  incomplete 
within  15  days  of  receipt  of  the  claim; 
claimants  would  then  be  afforded  not 
less  than  45  days  to  provide  any 
information  that  the  plan  has  indicated 
is  necessary  to  complete  the  claim;  once 
the  claim  was  complete,  it  would  have 
to  be  decided  within  15  days.  The 
proposal  so  provides  at  psuagraph 
(d)(2)(iii). 

•  The  Report  indicated  that  the 
Department  could  make  clear  that 
benefit  denials  must  be  accompanied  by 
a  clear  statement  of  the  claimant's  right 
to  appeal  and  of  the  appeal  process.  The 
proposal  mandates  this  specific 
disclosure  at  paragraph  (e)(l)(iv). 

•  The  Report  indicated  that  the 
Department  could  require  that,  if  a  non- 
urgent claim  is  denied  in  whole  or  in 
part,  the  claimant  must  be  afforded  at 
least  180  days  to  appeal  the  claim  and 

a  decision  on  the  appealed  claim  must 
be  made  within  30  days  of  receipt  of  the 
appeal  by  the  plan.  The  proposal 
establishes  these  requirements  at 
parag-aphs  (n(2)(i)(A)  and  (g)(2)(i). 

•  The  Report  indicated  that  the 
Department  could  require  consultation 
with  qualified  medical  professionals  in 
deciding  appeals  involving  medical 
judgments.  The  proposal  imposes  this 
obligation  at  paragraph  (f)(2)(ii)(A). 

•  The  Report  indicated  that  the 
Department  could  require  that  appealed 
claims  be  reviewed  de  novo  (that  is, 
review  may  not  be  limited  to 
information  and  docimients  considered 
in  the  initial  claims  denial)  and  be 
decided  by  a  party  other  than  the  party 
who  made  the  original  claims 
determination.  The  proposal 
incorporates  these  requirements  in 
parara^phs  (0(2)(i)(D)  and  (E). 

Following  the  Diepartment's 
submission  of  its  February  19  Report, 
the  President  issued  a  memorandum 
dated  February  20,  1998,  directing  the 
Secretary  of  Labor  to  "propose 
regulations  to  strengthen  the  internal 
appeals  process  for  all  Employee 
Retirement  Income  Security  Act  (ERISA) 
health  plans  to  ensure  that  decisions 
regarding  urgent  care  are  resolved 
within  not  more  than  72  hours  and 
generally  resolved  within  15  days  for 
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non-urgent  care."'  The  proposal 
incorporates  the  ameliorative  steps 
outlined  in  the  Department's  February 
19  Report  to  the  President  and  takes  into 
account  the  President's  directive. 
Consistent  with  the  Department's 
commitment,  the  adoption  of  the 
amendments  contained  in  the  proposal 
will  strengthen  the  internal  claims  and 
appeals  process  for  all  ERISA  plans. 

The  proposal  also  builds  upon  the 
commitments  made  to  the  President, 
addressing,  several  additional  issues  not 
dealt  with  in  the  February  19  Report.  In 
particular,  the  proposal  clarifies  who  is 
a  "claimant"  and  when  the  time  limits 
begin  to  apply  to  a  claim.  With  respect 
to  the  concept  of  a  "claimant,"  the 
proposal  explicitly  provides  that  a 
claimant  is  the  participant  or 
beneficiary  to  whom  the  benefit  may  be 
due.  The  proposal  also  clarifies  the  right 
of  claimants  to  have  individuals  act  on 
their  behalf  by  eliminating  the 
requirement  in  the  current  regulation 
that  claimant  representatives  be  "duly 
authorized."  Prop.  Reg.  §§2560.503- 
1(a),  (b)(5).  In  this  respect,  it  is  the 
Department's  view  that  an  individual's 
attending  physician  would  generally  be 
treated  as  a  representative  of  the 
claimant.  The  proposal  further  clarifies 
that,  whether  or  not  a  representative  is 
acting  for  a  claimant,  notices  must,  at  a 
minimum,  be  provided  to  the  claimant. 
This  clarification  is  provided  to  reduce 
any  confusion  that  may  result  from 
providing  notice  only  to  a 
representative. 

Because  the  proposal  would  replace 
the  current  regulation  in  its  entirety, 
much  of  the  proposed  regulation  is  not 
limited  to  group  health  plans.  Much  of 
it  changes  the  claim  and  appeal 
procedures  of  employee  benefit  plans 
generally,  including  pension  plans, 
disability  plans,  and  other  benefit  plans. 
(Apprenticeship  plans  are  excluded 
from  the  proposed  regulation,  however.) 
The  Department  believes  that  the 
proposed  changes  that  apply  to  non- 
health  plans  will  be  beneficial  and  that 
it  is  desirable,  as  appropriate,  to  have 
uniform  claim  and  appeal  procedures 
for  different  types  of  employee  benefits. 
The  Department  solicits  comments  on 
the  application  of  the  changed  claim 
and  appeal  procedures  to  non-health 
benefit  plans. 

It  is  the  Department's  view  that  the 
administrator  of  a  plan  has  the 


'The  President  further  directed  the  Department  to 
"propose  regulations  that  require  ERISA  health 
plans  to  ensure  the  information  they  provide  to 
plan  participants  is  consistent  with  the  Patient  Bill 
of  Rights."  The  Department  is  publishing  today  in 
the  Federal  Register  a  proposal  that  would  revise 
the  Department's  regulation  at  29  CFR  2520.102-3 
to  accomplish,  inter  alia,  this  goal. 


responsibility  to  ensure  that  procedures 
consistent  with  section  503  and  the 
Department's  regulation  are  established 
and  maintained.  The  plan  can  only  act 
through  its  trustees,  administrators,  or 
others  to  whom  specific  responsibilities 
have  been  assigned  by  those  trustees 
and  administrators.  The  proposal 
therefore  clarifies  the  plan 
administrator's  responsibility  with 
respect  to  each  of  the  procedural  steps 
delineated  in  the  proposal.  The 
Department  imderstands,  however,  that 
plan  administrators  may  contract  with 
third-party  administrators  or  others  to 
carry  out  aspects  of  the  plan 
administrator's  responsibilities,  and  this 
proposal  is  not  intended  to  preclude 
such  contracts.  While  the  plan 
administrator  may  designate  another 
individual  or  entity  to  carry  out  the 
responsibilities  assigned  to  it  under  the 
proposal,  the  plan  administrator  would 
remain  responsible  for  ensuring  the 
required  responsibility  is  discharged  in 
a  manner  consistent  with  the  Act  and 

Tlations. 
ith  respect  to  the  application  of 
time  limits,  the  proposal  clarifies  that 
those  limits  begin  to  run  at  such  time  as 
a  claim  is  first  filed  *  with  the  plan  or 
a  party  (including  an  insurance 
company  or  claims  adjudicator)  acting 
on  behalf  of  the  plan  who  has  the 
authority  to  decide  the  claim.  This 
clarification  responds  to  comments 
suggesting  that  there  is  considerable 
uncertainty  in  the  public  view  of  the 
current  regulation  concerning  the 
standards  that  should  apply  to  third- 
party  administrators  and  claims 
adjudicators  hired  by  a  plan  to  make 
benefit  claims  decisions.  Many 
comments  suggested  that  there  is  a 
prevalent  view  that  the  time  limits  do 
not  apply  to  claims  reviews  conducted 
by  a  third  party,  such  as  an  insurance 
company  or  claims  adjudicator,  that  is 
hired  by  the  plan  to  conduct  an  initial 
claims  processing.  The  proposal 
articulates  the  Department's  view  of  the 
current  regulation  on  this  issue  and 
clarifies  its  application  by  eliminating 
the  provisions  in  the  current  regulation 
that  provide  specific  treatment  for 
insured  welfare  or  pension  plans.  See 
Reg.  §  2560.503-l(c),  (g)(2).  It  is  the 
view  of  the  Department  that  these 
provisions  were  included  in  the  current 
regulation  to  make  clear  that  plans 
could  employ  the  services  of  insurance 
companies  and  other  similar  ' 
organizations  as  third-party 
administrators  to  make  claims 
decisions,  but  not  to  imply  that  such 


plans  are  subject  to  different  standards 
than  other  plans  that  do  not  employ  the 
services  of  third-party  administrators 
with  respect  to  the  obligations  and 
duties  of  their  administrators.'  The 
Department  considers  that  these 
provisions  have  become  confusing  in 
light  of  current  practices  and  are  no 
longer  necessary  to  clarify  what  is 
permissible  procedure. 

The  proposal  also  amplifies  the 
provision  in  the  current  regulation 
prohibiting  the  use  of  procedures  that 
unduly  inhibit  or  hamper  the  initiation 
or  processing  of  plan  claims  by  adding 
specific  examples  of  prohibited 
practices.  See  Reg.  §  2560.503- 
l(b)(l)(iii);  Prop.  Reg.  §§2560.503- 
1(b)(3),  (b)(4).  In  this  regard,  the 
proposal  retains  the  principle  that  any- 
provision  or  practice  that  requires 
claimants  to  pay  a  fee  or  costs  in  order 
to  make  or  appeal  a  claim  would  be 
considered  imduly  inhibiting.  The 
proposal  also  makes  clear  that  practices 
like  the  use  of  "preauthorization" 
requirements  as  a  basis  for  denying  a 
claim  under  circumstances  in  which 
obtaining  the  preauthorization  is 
impossible,  such  as  where  the  claimant 
is  unconscious  and  in  need  of 
immediate  medical  care,  but  unable  to 
secure  the  plan's  authorization  to  obtain 
the  necessary  emergency  services,  are 
prohibited. 

The  proposal  also  clarifies  the 
methods  and  means  that  are  deemed 
appropriate  for  the  plan  administrator's 
delivery  of  the  required  notifications. 
The  proposal  provides  that  "notice"  or 
"notification"  under  the  proposal 
generally  should  be  provided  in  a 
manner  that  satisfies  the  standards  of  29 
CFR  2520.104b-l(b)  with  reference  to 
materials  furnished  or  made  available  to 
individuals.  Prop.  Reg.  §  2560.503- 
l(j)(3).*  The  proposal  further  specifies 
that  the  notices  may  be  provided 
through  electronic  means  that  satisfy  the 
standards  of  29  CFR  2520.104b- 
l(c)(l)(i),  (iii),  and  (iv).  Those  standards 
provide  assurance  that  the  claimant  will 
know  in  advance  that  electronic  means 
will  be  used  for  notification,  that  the 


'Reference  should  be  made  to  paragraph  (d)  of 
the  current  regulation  for  guidance  on  when  a  claim 
is  deemed  to  have  been  filed. 


'  Whether  a  party  with  authority  to  make  claims 
decisions  is  acting  as  a  fiduciary  depends  on  the 
extent  to  which  the  party  "exercises  any 
discretionary  authority  or  discretionary  control 
respecting  management  of  such  plan  or  exercises 
any  authority  or  control  respecting  management  or 
disposition  of  it  assets,  *  *  *  or  *  *  *  has  any 
discretionary  authority  or  discretionary 
responsibility  in  the  administration  of  such  plan." 
ERISAS  3(21  )(A). 

'That  regulation  provides  that  plan 
administrators  should  use  means  "reasonably 
calculated  to  ensure  actual  receipt,"  which  include 
mailing  to  an  address  provided  by  the  participant 
or  beneficiary,  personal  delivery,  and  disclosure 
through  electronic  media  provided  certain  specific 
standards  for  electronic  distribution  are  met. 


Federal  Register / Vol.  63,  No.  174 /Wednesday,  September  9,  1998 /Proposed  Rules  48393 


claimant  will  actually  receive  the 
notification,  and  that  a  paper  copy  of 
any  electronically  distributed 
notification  will  be  provided  upon 
request  free  of  charge. 

'The  changes  to  the  minimum 
procedural  standards  applicable  to 
claims  decisions  currently  being 
proposed  are  intended  to  update  the 
procedural  standards  generally 
applicable  to  all  employee  benefit  plans 
and  to  provide  specific,  more  tailored 
rules  applicable  to  health  care  claims 
and  disability  claims.^  It  is  the  view  of 
the  Department  that  the  proposed 
changes  in  minimum  procedural 
standards  for  employee  benefit  plans 
would  substantially  improve  the 
administration  of  employee  benefit 
plans,  provide  benefit  claimants  with 
better  understanding  of  their  procedural 
rights,  and  ensure  that  benefit  claims  are 
expeditiously  and  fairly  resolved. 

This  regulation  is  proposed  to  be 
effective  180  days  after  the  date  of 
adoption  of  a  final  rule.  The  Department 
proposes  that  the  regulation  would  not 
be  applicable  to  plans  until  the  later  of 
the  effective  date  or  the  first  day  of  the 
first  plan  year  beginning  after  the 
effective  date.  A  special  applicability 
date  for  collectively  bargained  plans  not 
subject  to  section  302(c)(5)  of  the  Labor- 
Management  Relations  Act  (29  U.S.C. 
186(c)(5))  is  also  proposed. 

The  following  discussion  addresses 
other  major  procedural  reforms  adopted 
in  the  proposal. 

1 .  New  Time  Frames  for  Decision- 
Making 

The  current  regulation  provides  that 
all  benefit  claimants  must  be  informed 
in  writing  "within  a  reasonable  period 
of  time"  if  a  claim  is  partially  or  wholly 
denied.  29  CFR  2560.503-l(e)(l).  The 
regulation  defines  any  period  in  excess 
of  90  days  as  unreasonable  for  this 
purpose,  unless  "special  circumsteinces" 
require  an  extension  of  time  for 
processing,  in  which  case  an  extension 
of  an  additional  90  days  is  available, 
provided  the  claimant  is  given  notice 
describing  the  special  circumstances 
prior  to  expiration  of  the  original  90-day 
period. 

The  current  regulation  also  provides 
that  a  plan  may  establish  a  limited 


'The  current  regulation  and  this  proposal  pertain 
to  procedures  governing  claims  for  benefits.  The 
Department  notes  that  section  206(d)(3)  of  the  Act 
mandates  certain  plan  procedures  for  determining 
the  qualified  status  of  domestic  relations  orders  and 
administering  qualified  domestic  relations  orders.  It 
is  the  view  of  the  Department  that  issues  pertaining 
to  such  domestic  relations  orders  must  be  resolved 
pursuant  to  the  procedures  described  in  section 
206(d)(3)  of  the  Act  and  not  the  claims  procedures 
governed  by  section  503  of  the  Act  and  the  cuirenr 
regulation. 


period  within  which  a  claimant  may 
seek  review  of  a  denial,  but  such  period 
must  be  "reasonable  and  related  to  the 
nature  of  the  benefit  which  is  the 
subject  of  the  claim  and  to  other 
attendant  circumstances"  and  may  not 
be  less  than  60  days.  29  CFR  2560.503- 
1(g)(3).  A  decision  on  review  must  be 
made  "promptly,"  "ordinarily"  not  later 
than  60  days  after  request,  unless 
"special  circumstances"  require  an 
extension  of  time,  in  which  case  the 
decision  must  be  made  "as  soon  as 
possible,  but  not  later  than  120  days 
after  receipt."  Special  rules  are  provided 
for  plans  operated  by  committees  or 
boards  of  trustees  that  regularly  hold 
meetings  at  least  quartwly.  Such  plans 
generally  may  decide  reviews  of  denials 
by  the  date  of  the  next  scheduled 
meeting,  unless  the  request  is  filed 
within  30  days  preceding  the  next 
meeting,  in  which  case  the  decision  may 
be  delayed  imtil  the  next  scheduled 
meeting.  If  "special  circumstances" 
warrant  further  delay,  the  review 
decision  may  be  delayed  until  the  third 
scheduled  meeting  of  the  committee  or 
board. 

The  proposed  regulation  retains  the 
current  time  frames,  vn\h  minor 
modifications,  for  claims  under  most 
pension  plans  and  many  welfare  plans.* 
Prop.  Reg.  §2560.503-l(d)(l).  (g)(1). 
Claims  involving  group  health  benefits' 
would  be  governed  by  new,  shorter  time 
frames  that  are  more  appropriate  to 
health  care  decisions.  Id.  at  (d)(2),  (g)(2). 
Disabihty  benefit  claims  would  also  be 
subject  to  new,  shorter  time  frames  that, 
while  not  as  short  as  the  time  limits 
imposed  on  health  care  decisions, 
would  ensure  more  expeditious 
resolution  of  these  types  of  claims.  Id. 
at  (d)(3),  (g)(3).  The  Department  soHcits 
comments  on  the  proposed  shorter  time 
frames  pertinent  to  disability  plans.  For 
group  health  plans  and  for  disability 
plans,  the  proposal  also  increases  to  180 
days  the  period  of  time  during  which 
plans  must  permit  claimants  under  any 


■  Under  the  proposal,  the  current  time  frames 
would  continue  to  apply  to  benefit  determinations 
on  pension  benefit  claims  and  welfare  benefit 
claims  other  than  those  for  group  health  and 
disability  benefits.  The  proposal  would  modify 
those  time  frames,  however,  to  require  that  plan 
administrators  notify  claimants,  within  45  days  of 
receipt,  of  any  claim  that  is  incomplete  when  filed 
and  of  the  information  necessary  to  complete  the 
claim.  A  plan  that  provided  notice  that  a  claim  was 
incomplete  would  be  required  to  provide  claimants 
a  period  of  not  less  than  180  days  within  which  to 
supplement  the  claim  and  would  be  required  to 
resolve  the  claim  within  45  days  of  the  earlier  of 
the  date  on  which  the  claimant  supplied  the 
requested  information  or  the  end  of  the  ISO-day 
period.  Prop.  Reg.  S2560.503-l(d)(l). 

*For  purposes  of  the  proposal,  a  "group  health 
plan"  is  a  plan  within  the  meaning  of  section  733(a) 
of  the  Act.  Prop.  Reg.  $  2S6a503-l(j)(4). 


plan  to  appeal  an  adverse  benefit 
determination. '0  Id.  at  {f)(2)(i)(A).  The 
Department  solicits  comments  on  the 
additional  time  for  claimants  to  appeal 
disability  determinations.  For  plans 
other  than  group  health  plans  and 
disability  plans,  the  proposal  does  not 
change  the  current  60  day  period  during 
which  plans  must  permit  claimants  to 
appeal.  The  Department  however  is 
considering  making  the  proposed  180- 
day  period  applicable  to  all  plans.  The 
Department  solicits  comments  on 
whether  the  final  regulation  should 
provide  that  all  plans  must  allow 
claimants  at  least  180  days  to  file  an 
appeal  from  an  adverse  benefit 
determination. 

With  respect  to  group  health  claims, 
the  proposal  provides  a  time  frame  for 
deciding  non-urgent  health  care  benefit 
claims  and  a  special  expedited  time 
frame  for  deciding  health  care  claims 
involving  urgent  care.  The  proposal 
requires  that  notification  of  initial 
decisions  on  non-urgent  health  care 
benefit  claims  generally  be  provided  by 
the  plan  administrator  within  a 
reasonable  period,  appropriate  to  the 
circumstances,  taking  into  account  any 
medical  circumstances,  but  not  later 
than  15  days  after  filing.  If  a  claim  that 
is  filed  is  determined  to  be  incomplete, 
however,  for  example  because  it  does 
not  contain  sufficient  factual 
information,  the  proposal  requires  the 
plan  administrator  to  notify  the 
claimant,  within  5  days  of  receipt,  of 
that  fact  and  of  the  information 
necessary  to  complete  the  claim.  The 
plan  is  then  required  to  provide  the 
claimant  a  period  of  not  less  than  45 
days  within  which  to  provide  the 
missing  information.  Notification  of  the 
decision  on  that  claim  would  have  to  be 
provided  within  15  days  of  the  earlier 
of  the  date  the  claimant  provides  the 
additional  information  or  the  end  of  the 
additional  period.  With  respect  to 
decisions  on  review,  the  proposal 
requires  plans  to  provide  notifications 
of  decisions  on  non-urgent  health  care 
claims  not  later  than  30  days  after 
receipt  of  the  request  for  review.  The 


">In  this  regard,  the  proposal  responds  to  the 
numerous  comments  from  claimants  and  their 
representatives  that  asserted  that  the  current 
regulation's  minimum  standard  of  60  days  within 
which  a  claimant  must  be  permitted  to  appeal  a 
denial  is  inadequate.  The  Department  believes,  in 
light  of  these  comments,  that  providing  a  longer 
minimum  period  of  ISO  days  would  ensure  that 
claimants  have  an  adequate  period  tvlthin  which  to 
consider  whether  appeal  is  warranted  and  to  gather 
additional  evidence  to  support  their  claims.  The 
longer  oeriod  would  be  unlikely,  in  the 
Department's  view,  to  cause  plans  any  additional 
costs  or  burdens.  Comments  are  solicited  on 
whether  any  additional  costs  or  burdens  would  be 
impoMd  by  this  r^ulatory  change. 
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Department  solicits  comment  on  this 
aspect  of  the  proposed  regulation. 

The  proposal  aoes  not  provide  for  any 
extension  of  the  time  period  for 
deciding  non-urgent.group  health 
claims.  The  Department  is  concerned 
that  providing  for  such  an  extension  of 
time  would  create  an  opportunity  for 
delay  in  resolving  health  care  claims 
and  could  be  subject  to  substantial 
abuse  that  could  nullify  the  intended 
reform.  The  Department  notes  that 
nothing  in  the  proposed  regulation 
would  preclude  a  claimant  from 
agreeing  to  an  extension  of  time  sought 
by  the  plan,  inasmuch  as  the  claimant 
would  be  entitled,  under  the  proposal, 
to  decide  whether  to  proceed  to  court  in 
the  event  that  the  plan  did  not  comply 
with  the  time  limits  mandated  by  the 
proposal. 

In  the  case  of  group  health  plans  and 
plans  providing  disabiUty  benefits,  the 
Department  is  proposing  to  eliminate 
the  special  timing  rules  for  appealed 
decisions  by  plans  operated  by 
committees  or  boards  of  trustees  that 
regularly  hold  meetings  on  a  quarterly 
basis.  Under  the  current  regulation, 
such  plans  are  permitted  to  defer  a 
decision  on  review  until  the  meeting  of 
the  committee  or  board  that 
immediately  follows  the  plan's  receipt 
of  the  request  for  review,  unless  the 
request  for  review  is  filed  within  30 
days  preceding  the  date  of  such 
meeting,  in  which  case  the  plan's 
review  may  be  deferred  until  the  second 
meeting  following  receipt  of  the  claim. 
While  elimination  of  the  special  rule 
may  require  changes  in  the  operation  of 
some  group  health  and  disability  benefit 
plans,  the  Department  believes  that  such 
changes  are  necessary  and  appropriate 
to  ensure  timely  benefit  determinations 
for  participants  and  beneficiaries 
covered  by  such  plans. 

The  proposal  requires  quicker 
resolution  of  health  care  claims 
involving  lixgent  care.  For  purposes  of 
the  proposal,  a  "claim  involving  urgent 
care"  is  defined  as  any  claim  with 
respect  to  which  the  application  of  the 
non-urgent  care  time  fi-ames  could 
seriously  jeopardize  the  life  or  health  of 
the  claimant  or  the  ability  of  the 
claimant  to  regain  maximum  function, 
or,  in  the  judgment  of  a  physician  with 
knowledge  of  the  claimant's  condition, 
would  subject  the  claimant  to  severe 
pain  that  cannot  be  adequately  managed 
without  the  care  or  treatment  that  is  the 
subject  of  the  claim.  Prop.  Reg. 
§  2560.503-l{j)(l).  The  decision 
whether  a  claim  involves  urgent  care 
would  generally  be  made  by  an 
individual  acting  on  behalf  of  the  plan 
and  applying  the  standard  of  a 
reasonable  individual  who  is  not  a 


trained  health  professional;  however, 
any  claim  that  a  physician  with 
knowledge  of  a  claimant's  medical 
condition  determines  to  be  a  claim 
involving  urgent  care  would  be  treated 
as  such  for  purposes  of  the  proposal. 
Under  the  proposal,  thus,  only  those 
claims  for  which  the  delay  resulting 
from  application  of  the  non-urgent  15- 
day  schedule  would  carry  a  risk  to  the 
claimant  are  required  to  be  resolved 
under  the  expedited  time  frame."  The 
Department  solicits  comment  on  the 
proposed  definition  of  a  "claim 
involving  urgent  care." 

Under  the  proposal,  claims  involving 
urgent  care  must  be  decided  as  soon  as 
possible  after  receipt  of  the  claim,  taking 
into  account  the  medical  exigencies  of 
the  case,  but  not  later  than  72  hours 
after  receipt. '^  Prop.  Reg.  §  2560.503- 
l(d){2)(i).  Appeals  of  adverse 
determinations  on  urgent  care  claims 
also  would  be  required  to  be  decided, 
and  communicated  to  the  claimant,  as 
soon  as  possible,  taking  into  account  the 
medical  exigencies  of  the  case,  but  not 
later  than  72  hours  after  receipt  of  the 
request  for  review.  Id.  at  (g)(2)(ii). 

The  Department's  view  that  these 
shorter  time  limits  are  necessary  to 
ensure  the  timely  resolution  of  group 
health  claims  is  based  in  part  on  the 
comments  received  ft-om  interested 
parties  in  response  to  the  RFI.  The 
majority  of  commenters  who  spoke  for 
health  plan  administrators  and  health 
plan  sponsors  asserted  that  their  routine 
claims  administration  practices  provide 
resolution  of  claims  within  periods  far 
shorter  than  the  60  or  90  days  referred 
to  in  the  current  regulation.  The 
Department  notes  that  several 
commenters  representing  plans 
indicated  that  health  benefit  claims  are 
normally  resolved  within  5  to  7  days. 
The  consensus  of  the  comments 
appeared  to  be  that  health  care 
claimants  need  prompt  response  to  their 


■'It  is  anticipated  that  "claims  involving  urgent 
care"  would  largely  involve  claims  for  access  to 
care,  rather  than  claims  respecting  payment  for  care 
because,  under  the  proposed  defmition,  a  claim 
would  not  involve  urgent  care  unless  failure  to 
decide  the  claim  on  an  expedited  basis  would 
create  a  risk  to  the  claimant's  health  or  cause 
unmanageable  pain.  This  would  not  ordinarily  be 
the  case  with  claims  where  services  have  already 
been  provided  and  only  the  question  of  payment 
remains  unresolved. 

■2  If  the  plan  determines  that  an  urgent  care  claim 
is  incomplete,  the  plan  administrator  would  be 
required  under  the  proposal  to  notify  the  claimant 
of  that  fact,  and  of  the  missing  information,  within 
24  hours  of  receipt  of  the  claim,  and  the  claimant 
would  be  permitted  not  less  than  48  hours  to 
provide  the  specified  information.  The  decision  on 
the  claim  would  then  be  required  to  be  provided 
to  the  claimant  not  later  than  48  hours  after  the 
earlier  of  the  plan's  receipt  of  the  specified 
information  or  the  end  of  the  additional  period  of 
time. 


benefit  claims  and  that  the  health  care 
delivery  systems  in  place  today  are 
well-equipped  to  provide  that  response. 
The  Department  therefore  believes  that 
the  proposed  standards  for  determining 
when  expedited  handling  of  urgent  care 
claims  is  necessary  and  for  the 
timeliness  of  resolving  such  claims  are 
both  appropriate  and  feasible. 

The  proposal  also  adopts  shorter, 
specific  time  limits  for  resolving 
disability  claims.  Prop.  Reg.  §  2560.503- 
1(d)(3),  (g)(3).  Under  the  proposal,  those 
claims  must  be  resolved  initially  within 
30  days  (with  a  further  requirement  that 
notification  as  to  incomplete  claims  be 
made  within  15  days),  and  appeals  of 
adverse  determinations  on  disability 
claims  must  be  resolved  within  45  days. 
This  proposal  is  made  in  response  to 
issues  raised  by  commenters  to 
questions  in  the  RFI  on  timeliness  of 
resolution  of  long-term  disability 
claims.  Most  commenters  representing 
claimants  asserted  that  many  disability 
plans  take  the  maximum  amoimt  of  time 
available  under  the  current  regulation  to 
resolve  disability  claims,  imnecessarily 
delaying  decisions  on  benefit  payments. 
Because  many  claimants  are  dependent 
upon  these  payments  for  general 
support,  the  Department  believes  that 
shorter  periods  for  benefit 
determination  are  appropriate  for  these 
claims.  The  Department  solicits 
comment  on  the  shorter  time  limits  to 
resolve  disability  claims. 

2.  New  Disclosure  Requirements 

The  proposal  contains  several  new 
disclosure-type  requirements  that  would 
be  applicable  to  all  plans.  The 
Department  solicits  comment  on  the 
burden  to  plans  of  the  new  requirements 
for  disclosure,  including  the  effects  on 
group  health,  pension,  disability,  and 
other  benefit  plans.  First,  the  proposal 
reinforces  the  current  requirement  that 
a  claims  procedure  will  be  considered 
"reasonable"  only  if  it  is  described  in 
the  summary  plan  description  (SPD)  of 
the  plan  as  required  by  29  CFR 
2520.102-3.  Prop.  Reg.  §2560.503- 
1(b)(2).  The  proposal  clarifies  that 
descriptions  of  all  benefit  claims 
procediu-es  of  the  plan  and  the  time 
limits  applicable  to  the  procedures  must 
be  disclosed  as  part  of  the  SPD.  The         ~ 
proposed  regulation  further  clarifies  that 
the  plan's  benefit  claims  procedures 
include  all  procedures  for  filing  claim 
forms,  providing  notification  of  benefit 
determinations,  reviewing  denied 
claims,  and,  for  group  health  plans,  for 
obtaining  preauthorizations,  approvals, 
or  utilization  review  decisions.  It  is  the 
Department's  intention  in  proposing 
this  clarification  to  remove  any 
uncertainty  regarding  whether 
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"managed  care"  arrangements  that 
involve  pre-approval  or  pre-certification 
of  eligibility  for  benefits  are  considered 
part  of  the  plan's  benefit  claims 
procedures  and  therefore  subject  to 
disclosure.  The  Department  considers 
this  enhanced  description  of  the 
mandated  disclosure  an  important 
reform  because  of  the  apparent 
confusion  about  the  treatment  of  such 
procedures  demonstrated  by  the 
comments  received  in  response  to  the 
RFI  and  because  of  the  emphasis  placed 
by  the  Commission  on  the  need  for 
increasing  health  consiuners'  awareness 
of  the  limits  placed  on  benefit  eligibility 
through  such  "managed  care"  measures. 

The  proposal  also  clarifies  the  current 
regulation's  requirement  that  the  written 
notification  of  an  initial  adverse  benefit 
determination  must  include  a  reference 
to  the  plan  provisions  on  which  the 
determination  is  based.  Prop.  Reg. 
§2560.503-l(e)(l)(ii).  The  proposal 
states  that  this  reference  must  identify 
specifically  any  internal  rules, 
guidelines,  protocols,  etc.  that  have 
been  used  by  the  initial  decision-maker 
as  a  basis  for  denying  the  claim.  The 
Department  intends  by  this  clarification 
to  emphasize  that  such  internal  rules  are 
"instruments  under  which  the  plan  is 
established  or  operated"  and,  as  such, 
cannot  be  concealed  horn  claimants, 
who  have  a  legitimate  right  to 
understand  the  rules  that  govern  benefit 
claims  decisions. '^ 

Under  the  proposal,  the  notification  is 
required  to  include  a  full  description  of 
the  plan's  review  processes,  including  a 
statement  of  the  claimant's  right  to  bring 
a  civil  action  under  section  502(a)  of  the 
Act  following  an  adverse  determination 
on  review.  Prop.  Reg.  §  2560.503- 
l(e)(l)(iv).  Many  of  the  comments 
received  from  employers,  plan 
representatives,  and  claimants  alike 
requested  that  the  disclosure  be 
amplified  to  include  fuller  descriptions 
of  the  administrative  review  process  and 
the  possibility  of  court  review.  The 
comments  indicate  widespread 
misunderstanding  among  benefit 
claimants  of  their  rights  to  appeal 
adverse  benefit  determinations,  and  this 
problem  is  confirmed  by  the 


"In  Advisory  Opinion  96-14A  (July  31, 1996), 
the  E)epartment  stated  its  opinion  that  "usual  and 
customary"  fee  schedules  used  as  a  basis  for 
determining  the  dollar  amount  that  would  be  paid 
for  health  claims  are  "instruments  under  which  the 
plan  is  established  or  operated"  within  the  meaning 
of  section  104(b)  of  the  Act  and  therefore  must  be 
furnished  to  participants  and  beneficiaries  upon 
written  request.  The  Department  emphasized  that 
under  ERISA  participants  and  beneficiaries  should 
have  access  to  documents  that  directly  affect  their 
benefit  entitlements.  This  principle  takes  on  an 
enhanced  importance  when  such  documents  are 
directly  relevant  to  the  denial  of  a  specific  benefit 
claim. 


Commission's  findings.  The  Department 
agrees  that  claimants  whose  benefit 
claims  are  denied  need  to  understand 
fully  the  basis  for  the  denial  and  their 
avenues  of  appeal.  While  inclusion  of  a 
description  of  the  benefit  claims 
procedures  in  the  SPD  provides  some 
basic  level  of  information,  claimants 
whose  claims  are  denied  have  a  more 
immediate  need  and  will  be  provided 
more  helpful  guidance  if  this 
information  is  included  directly  in  the 
notification  of  an  adverse  benefit 
determination.  Better  understanding  by 
claimants  of  the  plan's  terms  and  the 
claimants'  rights  will,  in  the 
Department's  view,  serve  to  both 
expedite  reviews  and  reduce 
unwarranted  appeals. 

Thirdly,  the  proposal  clarifies  the 
current  regulation's  requirement  that 
claimants  must  be  provided,  upon 
receiving  an  adverse  benefit 
determination,  with  access  to  "pertinent 
documents."  The  comments  received  in 
response  to  the  RFI  support  a  need  to 
clarify  this  requirement  because  they 
demonstrate  substantial  confusion  about 
its  scope.  The  proposal  makes  clear  that 
claimants  are  entitled  tc  review  all 
documents,  records,  and  information 
relevant  to  their  claims  for  benefits, 
whether  or  not  such  documents, 
records,  and  information  were  in  fact 
relied  upon  by  the  plan  in  making  the 
adverse  benefit  determination.  Prop. 
Reg.  §2560.503-l(f)(2)(i)(C).  Such 
information  would  include  internal 
rules,  guidelines,  protocols,  and  criteria 
imder  which  the  plan  is  operated  and 
any  docimients  or  records  that  may  be 
favorable  to  the  claimant's  position.  In 
the  Department's  view,  permitting  the 
claimant  access  to  relevant  documents, 
records,  and  information  would 
generally  satisfy  the  claimant's  need  to 
imderstand  the  evidentiary  basis  for  the 
decision  and  therefore  to  determine 
whether  an  appeal  is  justified  and  how 
such  an  appeal  might  best  be  pursued. 

The  proposal  further  provicies 
claimants  whose  appeals  on  review  are 
denied  with  access,  upon  request,  to 
relevant  documents,  records,  and 
information,  to  the  extent  not  previously 
provided  to  the  claimant.  Prop.  Reg. 
§  2560.503-l{h)(3).  In  particular,  the 
proposal  requires  disclosure  of  any 
documents  that  were  created  or  received 
during  the  review  process,  including, 
specifically,  the  reports  and  identities  of 
any  experts  consulted  by  the  plan 
during  the  review.  In  the  view  of  the 
Department,  allowing  this  further  access 
would  advance  the  same  goals 
articulated  above  with  respect  to  the 
request  for  review.  In  particular, 
claimants  would  be  better  equipped  to 
determine  whether  to  pursue  their 


claims  further  by  filing  a  civil  action 
under  section  502(a)  of  the  Act. 

The  Department  is  concerned  that 
claimants  who  have  filed  a  civil  action 
following  an  adverse  benefit 
determination  on  review  do  not  have 
sufficient  access  to  information  that  will 
aid  them  in  determining  whether  the 
plan  and  insurance  issuer  have  acted 
fairly  and  consistently  in  denying  their 
claims,  in  light  of  the  plan's  practices  in 
deciding  other  claims  that  involve  the 
same  plan  or  contract  language,  the 
s^me  diagnosis,  and  the  same  treatment. 
Such  information  may  be  important  to 
claimants  who  file  suit  to  recover 
benefits  because  courts  have  frequently 
held  that,  where  plan  fiduciaries  have 
discretionary  authority  to  determine 
eligibility  for  benefits,  benefit  claims 
decisions  may  be  overturned  only  if  the 
claimant  demonstrates  that  the  decision 
was  unreasonable  or  arbitrary  and 
capricious.  See,  e.g.,  Firestone  Tire  &■ 
Rubber  Co.  v.  Bruch,  489  U.S.  101 
(1989).  Although  evidence  regarding 
plan  decisions  on  other,  similar  claims 
may  be  necessary  to  support  a  case  of 
unreasonable  or  arfoitraiy  and  capricious 
treatment,  it  is  not  clear  that  courts 
would  allow  a  claimant  access  to  such 
evidence  as  part  of  the  discovery 
process.  See,  e.g.,  Chambers  v.  Family 
Health  Plan  Corp.,  100  F.  3d  818,  821 
(10th  Cir.  1996)  (review  of  benefit  denial 
limited  to  evidence  before  plan  at  time 
of  denial,  although  court  of  appeals 
noted  that  "magistrate  judge  stated  that 
if  she  had  been  able  to  conduct  a  de 
novo  review  of  all  the  evidence,  she 
would  have  found  that  [plan's]  denial  of 
coverage  was  erroneous").  As  a  result, 
the  Department  is  considering  adding  to 
the  final  regulation  a  requirement  that 
the  plan  administrator  provide  each 
claimant  who  receives  an  adverse 
benefit  determination  on  review  with 
respect  to  a  health  benefit  claim  with  a 
statement  that,  in  the  event  of  litigation 
challenging  the  benefit  determination, 
he  or  she  will  be  entitled  to  receive, 
upon  request,  reasonable  access  to  and 
copies  of  all  documents  and  records 
relating  to  previous  claims  involving  the 
same  diagnosis  and  treatment  that  were 
decided  by  the  plan  within  the  five 
years  prior  to  the  adverse  benefit 
determination.  If  the  claim  involved 
benefits  that  were  provided  through 
insurance,  the  health  insurance  issuer 
would  also  be  subject  to  this  disclosure 
requirement  with  respect  to  previous 
claims  involving  the  same  diagnosis  and 
proposed  treatment  and  the  same  plan 
or  insurance  contract  language.  The 
plan  and  issuer  would  be  required  to 
provide  information  on  claims  decided 
in  the  previous  five  years,  up  to  a 
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maximum  of  50  of  the  most  recent  such 
claims,  and  the  claims  records  would 
have  to  be  redacted  or  otherwise 
screened  as  necessary  to  protect  the 
privacy  of  the  claimants  involved  in  the 
previous  claims. 

The  Department  solicits  comments  on 
the  advisability  of  the  proposed  policy. 
Furthermore,  the  Department  recognizes 
that  there  may  be  other  ways  to  address 
the  problem  described  above,  and  is 
open  to  consideration  of  whether  such 
additional  disclosure  is  necessary  or 
sufficiently  beneficial  to  justify  any 
burdens  or  cost  it  may  impose  on  plans. 
The  Department  solicits  comment  on 
the  contemplated  requirement  and,  in 
particular,  about  the  burden  on  group 
health  plans  of  this  provision,  including 
whether  there  should  be  a  charge  for 
redacting  the  records  or  providing  such 
copies,  as  well  as  how  the  charge  should 
be  determined. 

3.  New  Notice  Requirements 

The  proposal  contains  new  notice 
requirements  that  are  intended  to  ensure 
that  participants  and  beneficiaries  are 
afforded  fair  and  timely  consideration  of 
their  claims  and  appeals  of  those  claims 
as  mandated  by  section  503  of  the  Act. 
In  every  instance,  the  plan  administrator 
is  responsible  for  providing  claimants 
with  the  required  notification  ^t  each 
level  of  the  claims  process.  While  the 
plan  administrator  may  designate 
another  individual  or  entity  to  generate 
and  deliver  the  notices  to  claimants,  in 
the  Department's  view,  it  is  the  plan 
administrator's  responsibility  to  ensure 
that  the  required  notification  is 
provided. 

First,  the  proposal  requires 
notification  to  participants  and 
beneficiaries  where  the  participant  or 
beneficiary  makes  a  request  for  benefits, 
but  fails  to  follow  the  plan's  claim  filing 
procedures.  Prop.  Reg.  §  2560.503- 
1(b)(6).  In  such  circumstances,  the  plan 
would  have  to  provide  the  participant  or 
beneficiary,  within  5  days  (24  hours  in 
the  case  of  an  urgent  care  request),  with 
a  notice  explaining  that  the  participant's 
or  beneficiary's  request  does  not 
constitute  a  claim  because  it  fails  to 
satisfy  the  plan's  filing  procedures.  The 
notice  would  also  have  to  describe  those 
filing  procedures.  This  requirement 
would  ensure  that  no  reasonable 
attempt  to  file  a  claim  could  be  ignored 
by  a  plan  for  failure  to  meet  some  aspect 
of  the  filing  process  set  up  by  the  plan, 
but  would  also  preserve  the  integrity  of 
those  procedures.''* 


Second,  as  mentioned  above  in 
connection  with  the  proposed  new  time 
frames,  the  proposal  imposes  an 
obligation  on  plan  administrators  to 
inform  claimants  promptly  of  any 
claims  that,  while  properly  filed,  are 
found  to  be  incomplete.  Prop.  Reg. 
§  2560.503-l(d)(l),  (2).  For  each  type  of 
plan  subject  to  a  specific  time  frame,  the 
proposal  establishes  an  earlier  time  at 
which  notification  of  an  incomplete 
claim  must  be  given.  The  notice  would 
include  a  description  of  the  information 
necessary  to  complete  the  claim.  The 
comments  submitted  in  response  to  the 
RFI  suggested  that  in  many  instances 
plans  delay  in  informing  claimants  of 
obvious  deficiencies  in  their  claim 
filings  until  the  end  of  the  maximum 
time  period  for  making  a  decision, 
resulting  in  successive  periods  of  delay. 
It  is  the  view  of  the  Department 
therefore  that  specification  of  this 
additional  procedural  step  would 
significantly  reduce  unnecessary  delay 
in  resolving  claims  by  focusing  early 
attention  on  the  completeness  of  any 
filing.  Moreover,  because,  as  discussed 
below,  appealed  claims  must  be 
reviewed  by  a  party  different  from  the 
initial  claims  reviewer,  the  Department 
believes  that  a  mechanism  is  necessary 
to  enable  and  encourage  initial  claims 
reviewers  to  compile  complete  files  on 
a  claim  prior  to  a  determination.  This 
will  reduce  the  number  of  claims 
denials  that  are  likely  to  be  reversed  on 
appeal  and  increase  the  number  of 
correct  initial  decisions. 

Third,  the  proposal  requires  notice  to 
claimants  in  some  instances  ia  which 
health  care  benefits  that  are  being 
provided  over  a  period  of  time  are 
subsequently  terminated  or  reduced. 
The  proposal  provides  that  if  a  plan  has 
granted  a  health  care  benefit  that  is  to 
be  provided  over  a  period  of  time, 
whether  for  a  specific  time  period  or  an 
unlimited  period,  and  the  plan  later 
determines  to  reduce  or  terminate  the 
benefit  (before  the  end  of  a  specified 
period  for  benefits  of  specific  duration), 
the  reduction  or  termination  is  deemed 
to  be  an  adverse  determination  of  a 
benefit  claim. '*  Moreover,  if  the 


■'In  this  regard,  the  proposal  eliminates  the 
provision  in  the  current  regulation  that  deems  a 
claim  to  be  Tiled,  with  res{>ect  to  a  plan  that  does 
not  have  reasonable  filing  procedures,  when  it  is 


brought  to  the  attention  of  an  appropriate  person 
responsible  for  benefit  claims  decisions.  This 
"deeming"  provision  is  unnecessary  and  would  be 
counterproductive  in  the  context  of  the  proposal 
because  the  proposal  provides  that,  in  any  case  in 
which  a  plan  fails  to  provide  reasonable' 
procedures,  a  claimant  is  entitled  to  treat  the 
procedures  as  having  been  exhausted  and  to 
immediately  pursue  the  claim  in  court  pursuant  to 
section  502(a)  of  the  Act.  See  Prop.  Reg.  §  2560.503- 
l(i). 

"The  proposal  is  not  intended,  however,  to 
require  settlor  decisions  to  amend  or  terminate  a 
plan  to  be  treated  as  adverse  benefit  determinations, 
even  if  such  decisions  result  in  the  termination  or 


termination  or  reduction  would  create  a 
situation  meeting  the  proposal's 
definition  of  a  "claim  involving  urgent 
care,"  the  plan  administrator  would  be 
required  to  give  notice  of  that  decision 
at  a  time  sufficiently  in  advance  of  the 
termination  or  reduction  to  provide  the 
claimant  with  the  opportunity  to  appeal 
before  the  termination  or  reduction 
takes  effect.'*  Prop.  Reg,  §2560.503- 
l(d)(2)(ii).  The  Department  believes 
that,  in  circumstances  where  the  denial 
of  continuation  of  a  benefit  may  create 
a  health  risk  to  the  claimant,  advance 
notice  of  the  denial  is  necessary  in  order 
to  ensure  a  timely  full  and  fair  review. 
Requiring  advance  resolution  of  any 
dispute  over  the  denial  of  health 
benefits  of  a  continuing  nature,  where 
serious  harm  to  the  claimant  may  be 
involved,  will  also  reduce  the 
possibility  of  unintended  harm  to  the 
claimant. 

4.  New  Standards  of  Review  on  Appeal 

The  proposal  adopts  new  standards 
for  what  constitutes  a  full  and  fair 
appeal  of  an  adverse  benefit 
determination.  In  this  respect,  the 
proposal  responds  to  comments  that 
allege  bias  on  the  part  of  claims 
reviewers  and  a  need  for  more 
independent  decision-making.  Under 
the  current  regulation,  claimants  whose 
claims  have  been  denied  must  be 
provided  an  opportunity  to  request 
review  and  to  submit  issues  and 
comments  in  writing.  The  proposal 
supplements  these  minimums  by 
requiring  that  the  review  of  an  adverse 
benefit  determination  be  conducted  by 
an  appropriate  named  fiduciary  who  is 
neither  the  party  who  made  the  initial 
adverse  determination,  nor  the 
subordinate  of  such  party;  that  the 
review  not  afford  deference  to  the  initial 
adverse  benefit  determination;  and  that 
the  review  take  into  account  all 
comments,  documents,  records,  and 
other  information  submitted  by  the 
claimant,  without  regard  to  whether 
such  information  was  previously 
submitted  or  relied  upon  in  the  initial 
determination.  Prop.  Reg.  §2560.503- 
l(f)(2)(i)(D),  (E).  It  is  the  Department's 
intention  in  making  this  proposal  that  a 
claimant  be  permitted  upon  appeal  to 
raise,  and  have  considered,  additional 
issues  and  evidence  beyond  those 
presented  at  the  initial  determination. 

With  respect  to  adverse  benefit 
determinations  involving  health  care 


reduction  of  a  benefit  being  provided  over  a  period 
of  time. 

■<^The  termination  or  reduction  would  have  to 
cause  a  risk  to  the  claimant's  health  of  sufficient 
degree  to  make  application  of  the  standard  time 
frames  for  deciding  health  care  claims 
inappropriate.  See  Prop.  Reg.  §2560.503-1(j)(l). 
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claims,  the  proposal  requires  that  the 
review  of  any  determination  based  on  a 
medical  judgment  be  conducted  through 
consultation  with  a  health  care 
professional  who  is  independent  of  any 
health  care  professional  involved  in  the 
initial  decision  and  who  has  appropriate 
training  and  experience  in  the  field  of 
medicine  involved  in  the  medical 
judgment."  Prop.  Reg.  §  2560.503- 
l(f)(2)(ii)(A).  In  addition,  the  proposal 
provides  that  any  appeal  of  a  claim 
involving  urgent  care  must  be 
conducted  on  an  expedited  basis  in 
which  the  review  may  be  requested 
orally  or  in  writing  and  necessary 
information,  including  the  decision  on 
review,  may  be  transmitted  by 
telephone,  facsimile,  or  other  similarly 
expeditious  means.  Prop.  Reg. 
§2560.503-l(f)(ii)(C). 

The  Department  believes  that  these 
minimum  requirements  are  essential  to 
affording  participants  and  beneficiaries 
a  full  and  fair  review  of  their  benefit 
claims.  In  the  case  of  group  health 
plans,  the  Department  believes  that  the 
requirement  to  consult  with  an 
appropriately  qualified  health 
professional  is  consistent  with  the 
obligation  of  plan  fiduciaries  to 
discharge  their  duties  "with  the  care, 
skill,  prudence,  and  diligence  under  the 
circimistances  then  prevailing  that  a 
prudent  man  acting  in  a  like  capacity 
and  familiar  with  such  matters  would 
use  in  the  conduct  of  an  enterprise  of  a 
like  character  and  with  like  aims." 
ERISA,  §  404(a)(1)(B).  To  the  extent  that 
the  review  of  group  health  claims 
implicates  medical  judgments,  a 
fiduciary  would  be  constrained  to 
consult  an  appropriate  medical  advisor 
to  ensure  that  any  such  decisions 
comport  with  the  standards  of  section 
404(a)(1)(B)  of  the  Act. 

The  comments  indicate  that,  at  least 
in  some  percentage  of  claims  reviews, 
the  same  decision-maker  (or  a 
subordinate  of  such  decision-maker) 
conducts  both  the  initial  processing  of 
a  claim  and  the  review  of  a  denial.  The 
comments  also  assert  instances  in  which 
decision-makers  have  refused  to  permit 
expansion  of  the  evidentiary  record  on 
review  or  have  ignored  additional 
submissions  in  making  decisions  on 
review.  The  Department  believes  that 
the  proposal  would  prevent  these 
practices,  consistent  with  the 
recommendations  of  the  Commission, 
and  would  ensure  full  and  fair  review 
of  adverse  benefit  determinations. 


■''  Nothing  in  this  proposal  is  intended  to  limit  the 
extent  to  which  a  plan  fiduciary  may  consult  with     - 
others  as  appropriate  under  the  circumstances  in    ■ 
reaching  a  decision  on  appeal. 


In  proposing  this  regulation,  one  of 
the  Department's  primary  concerns  is  to 
prevent  unnecessary  delays  in  resolving 
claims  disputes,  especially  in  situations 
where  the  dispute  must  be  resolved 
before  the  plan  will  provide  the 
requested  benefit.  The  Department 
considers  it  essential  that  claimants  be 
free  to  decide,  after  having  completed 
the  minimum  number  of  administrative 
appeals  necessary  to  allow  for  a  full  and 
fair  review  of  the  claim,  whether  to 
continue  to  pursue  a  claim  through  a 
plan's  additional  procedures,  if  any,  or 
to  file  suit  under  section  502(a)  of  the 
Act.  Thus,  the  proposed  regulation 
provides  that  benefit  claim  procedures 
may  not  include  more  than  one  level  of 
mandatory  appeal  and  that  plans  are 
precluded  from  requiring  claimants  to 
submit  to  binding  arbitration  either 
subsequently  or  as  part  of  that  single 
level  of  appeal.  In  making  this  proposal, 
it  is  not  the  Department's  intention  to 
require  plans  to  dismantle  effective  and 
fair  claims  procedures  that  they  have 
already  put  in  place.  As  a  result,  the 
Department  is  willing  to  consider 
whether  procedures  fiiat  require  more 
than  one  appeal  would  be  reasonable. 
The  Department  also  notes  that  there  is 
nothing  in  the  proposal  that  would 
preclude  a  plan  from  establishing  a 
second  level  review  or  appeal  process 
following  a  determination  on  review  in 
accordance  with  this  regulation,  or  &t)m 
offering  to  submit  a  determination  to 
arbitration,  provided  that  such  review  or 
arbitration  is  voluntary  on  the  part  of 
the  claimant  and  does  not  otherwise 
serve  to  foreclose  a  claimant  from 
pursuing  his  or  her  claim  in  court.  The 
Department  is  particularly  interested  in 
receiving  comments  on  whether  limiting 
the  number  of  appeals  or  precluding 
mandatory  arbitration  before  filing  suit 
is  necessary  or  sufficiently  beneficial  to 
prevent  delays  or  unfairness  in  making 
and  reviewing  benefit  claims.  The 
Department  also  solicits  comments  on 
the  appropriate  number  of  appeals  at 
which  such  limit  should  be  set. 

5.  Consequences  of  Failure  to  Establish 
and  Follow  Reasonable  Claims 
Procedures 

Many  of  the  comments  that  the 
Department  received  in  response  to  the 
RFI  asserted  that  plans  often  fail  to 
follow  the  minimum  standards  for 
procedural  fairness  set  by  the  current 
regulation.  The  Department  believes  it  is 
important  to  make  clear  that  the  claims 
procedure  regulation  prescribes  the 
minimum  standards  for  an 
administrative  claims  review  process 
consistent  with  ERISA.  Accordingly,  a 
failure  to  provide  the  procedures 
mandated  by  the  regulations  effectively 


denies  participants  and  beneficiaries 
access  to  the  administrative  review 
process  mandated  by  the  Act.  It  is  the 
view  of  the  Department  that  claimants 
should  not  be  required  to  continue  to 
pursue  claims  through  an  administrative 
process  that  fails  to  meet  the  minimum 
standards  of  the  regulation.  At  a 
minimum,  claimants  denied  access  to 
the  statutory  administrative  review 
process  should  be  entitled  to  pursue 
claims  under  section  502(a)  of  the  Act. 
In  addition,  such  claimants  should  be 
entitled  to  a  full  and  fair  review  of  their 
claims  in  the  forum  in  which  they  are 
first  provided  adequate  procedural 
safeguards.  The  proposal  therefore 
incorporates  a  new  paragraph  (i)  that 
would  specify  more  clearly  the 
consequences  that  the  Department 
believes  flow  horn  a  failure  to  provide 
procedures  that  meet  the  minimum 
regulatory  standards.  Under  the 
proposed  paragraph  (i),  a  claimant  who 
attempts  to  pursue  a  claim  is  deemed  to 
have  exhausted  the  administrative 
remedies  available  to  him  or  her  if  the 
plan  fails  to  provide  or  to  abide  by 
procedures  that  meet  the  regulatory 
minimum  standards  required  under  the 
proposal.  Such  a  claimant  is  entitled  to 
pursue  any  remedies  he  or  she  may  have 
imder  section  502(a)  of  the  Act  on  the 
basis  that  the  plan  has  failed  to  provide 
a  reasonable  claims  procedure  thai 
would  yield  a  full  and  fair  decision  on 
the  merits  of  the  claim.  Prop.  Reg. 
§  2560.503-1(1).  It  is  the  Department's 
view  that,  in  such  a  case,  any  decision 
that  may  have  been  made  by  the  plan 
with  respect  to  the  claim  is  not  entitled 
to  the  deference  that  would  be  accorded 
to  a  decision  based  upon  a  full  and  fair 
review  that  comports  with  the 
requirements  of  section  503  of  the  Act. 

Li  addition  to  the  above,  the  failure  to 
establish  or  maintain  claims  procedures 
in  accordance  with  regulations  issued 
by  the  Secretary  pursuant  to  section  503 
of  ERISA,  would  be  a  violation  of 
section  503  which  could  give  rise  to  a 
cause  of  action  under  sections  502(a)(3) 
or  (a)(5)  of  ERISA  for  appropriate 
equitable  relief.  It  is  also  possible, 
depending  on  the  circumstances,  that  an 
action  or  omission  by  a  plan  fiduciary 
which  does  not  comply  with  the 
requirements  of  such  regulations  would 
also  constitute  a  fiduciary  breach  in 
violation  of  ERISA  sections  404(a)(1)(A), 
(B),  or  (D).  Such  potential  consequences 
are  beyond  the  scope  of  this  rulemaking. 

6.  Other  Changes 

The  Department  is  proposing  to 
eliminate  two  provisions  in  the  current 
regulation  that  provide  special 
treatnrient  for  two  classes  of  plans.  First, 
the  proposal  eliminates  the  special 
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treatment  afforded  by  paragraph  (b)(2)  of 
the  current  regulation  for  plans 
established  and  maintained  pursuant  to 
a  collective  bargaining  agreement  (other 
than  plans  subject  to  section  302(c)(5)  of 
the  Labor  Management  Relations  Act  of 
1947,  29  U.S.C.  186  (c)(5))  (non-Taft- 
Hartley  plans).  The  current  regulation 
provides  that  such  a  collectively- 
bargained  plan  is  deemed  to  satisfy  the 
standards  for  claims  filing  procedures, 
procedures  for  initial  decisions,  and 
procedures  for  review  if  the  collective 
bargaining  agreement  incorporates  (by 
reference  or  directly)  provisions  for  the 
filing  and  initial  disposition  of  claims 
and  for  a  grievance  and  arbitration 
procedure  to  which  denied  claims  are 
subject. '8  Second,  the  Department  is 
proposing  to  eliminate  the  special 
treatment  afforded  under  paragraph  (j) 
of  the  current  regulation  to  certain  plans 
that  provide  benefits  through 
membership  in  a  qualified  health 
maintenance  organization  (HMO),  as 
defined  in  section  1310(d)  of  the  Public 
Health  Service  Act.  42  U.S.C.  300(e)- 
9(d)  (the  PHSA).  The  current  regulation 
provides  that  such  plans  are  deemed  to 
satisfy  the  standards  of  the  regulation 
with  respect  to  such  benefits  if  the 
claims  procedures  provided  by  the 
qualified  health  maintenance 
organization  meet  the  requirements  of 
section  1301  of  the  PHSA.  Under  the 
proposal,  both  of  these  types  of  plan 
would  be  fully  subject  to  the  new 
procedural  standards  applicable  based 
on  the  type  of  benefit  provided. 

This  approach  is  in  accord  with  the 
majority  of  the  comments  received  in 
response  to  the  RFI.  Several  of  the 
questions  posed  by  the  RFI  focused  on 
whether  there  is  a  perceived  need  for 
greater  imiformity  in  the  procedural 
standards  applicable  to  employee 
benefit  plans.  A  majority  of  the 
comments  asserted  that  such  a  need 
exists  and  argued  that  the  lack  of 
imiformity,  and  specifically  the  special 
rules  applicable  to  group  health  plans 
offering  HMO-type  benefits,  has  led  to 
confusion  among  benefit  claimants  as 
their  rights  and  their  avenues  of  appeal. 
On  this  basis,  the  Department  has 
determined  to  propose  eliminating  the 
special  treatments  provided  under  the 
current  regulation.  Elimination  of  these 
special  provisions  will  help  ensure  that 
participants  and  beneficiaries  will  be 
provided  timely  benefit  determinations 
and  full  and  fair  reviews  of  denied 


'•Alternatively,  a  non-Taft-Hartley  collectively- 
bargained  plan  may  comply  with  the  initial  Tiling 
and  decision  standards  of  the  current  regulation 
and  be  exempted  from  complying  with  its  review 
standards  if  its  collective  bargaining  agreement 
incorporates  the  grievance  and  arbitration 
procedure  as  the  avenue  for  denied  claims. 


claims  without  regard  to  whether  they 
participate  in  an  HMO-type  or 
collectively  bargained  plan.  The 
Department  solicits  comment  on  these 
changes  for  greater  uniformity  in  the 
standards  for  benefit  plans. 

B.  Economic  Analysis  Under  Executive 
Order  12866 

Under  Executive  Order  12866,  the 
Department  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f),  the 
order  defines  a  "significant  regulatory 
action"  as  an  action  that  is  likely  to 
resuh  in  a  rule  (1)  having  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  referred  to  as 
"economically  significant");  (2)  creating  . 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues   « 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
action  is  consistent  with  the  President's 
priorities  as  articulated  in  the 
President's  February  20, 1998,  directive 
to  the  Secretary  of  Labor  to  issue 
proposed  rules  implementing  the 
recommendations  of  the  President's 
Advisory  Commission  on  Consumer 
Protection  and  Quality  in  the  Health 
Care  Industry.  In  addition,  the 
Department  estimates  that  this 
regulatory  action  will  have  an  economic 
effect  exceeding  $100  million  in  the 
year  2000.  Therefore,  this  notice  is 
"significant"  and  subject  to  OMB  review 
under  sections  3(f)(1)  and  3(f)(4)  of  the 
Executive  Order. 

Therefore,  consistent  with  the 
Executive  Order,  the  Department  has 
undertaken  to  assess  the  costs  and 
benefits  of  this  regulatory  action.  The 
Department's  assessment,  and  the 
analysis  underlying  that  assessment,  is 
detailed  below. 

The  Department  projects  that  the 
proposed  regulation  will  prompt  all 
ERISA-covered  employee  benefit  plans 
to  revise  their  claims  and  appeals 
procedures  by  the  end  of  calendar  year 
2000.  The  new  procedures  will  better 


ensure  the  timeliness,  fairness,  and 
accuracy  of  claims  and  appeals 
determinations,  but  will  also  be 
somewhat  more  costly  to  administer. 
Therefore,  the  proposed  regulation  is 
expected  both  to  yield  benefits  and  to 
impose  costs.  Expected  improvements 
in  the  timeliness,  accuracy,  and  fairness 
of  determinations  will  be  of  benefit  to 
plan  participants  and  beneficiaries. 
Costs  wdll  be  incurred  in  connection 
with  the  implementation  and 
administration  of  improved  claims  and 
appeals  procedures. 

'The  Department  estimates  the 
proposed  regulation  will  add  $30 
million  to  annual  claims  and  appeals 
processing  costs  in  2000.  reflecting  the 
processing  of  806  million  claims.  This 
amounts  to  $0.04  per  claim  or  $0.09  per 
participant.  This  ongoing  cost  will 
change  each  year  as  claims  volimie 
increases  or  decreases  or  as  the  actual 
proportions  of  claims  by  type  [e.g., 
pension,  health,  long-term  disability) 
differ  from  the  proportions  assumed  for 
purposes  of  this  analysis.  The  proposed 
regulation  will  also  impose  a  one-time 
start-up  cost  of  $125  million  in  2000  to 
design  and  implement  the  new 
procedures.  This  amounts  to  $0.35  per 
participant. 

The  data,  assumptions,  and  analysis 
underlying  this  assessment  of  costs  are 
summarized  following  the  discussions 
of  the  Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act. 

These  estimates  are  for  administrative 
costs  associated  with  processing  claims 
and  appeals.  A  separate  question 
involves  how  many  claims 
determinations  might  be  changed  as  a 
result  of  this  proposed  regulation,  and 
what  the  costs  and  benefits  of  those 
changed  determinations  might  be. 

The  Department  was  unable  to 
develop  quantitative  estimates  of 
changes  in  determinations  or  of  the 
associated  costs  and  benefits,  and 
solicits  comments  on  the  expected 
nature  and  magnitude  of  these  changes, 
costs,  and  benefits.  What  follows  is  a 
qualitative  discussion  of  these  issues. 

The  Department  expects  that  the 
proposed  regulation  will  reduce  the 
number  of  inaccurate  claims 
determinations,  especially  following 
appeal.  It  vdll  also  accelerate  any  health 
and  disability  claims  determinations 
that  would  otherwise  have  been  delayed 
longer  than  permitted  under  the 
proposed  regulation.  The  regulation  is 
further  likely  to  influence  some 
claimants'  decisions  as  to  whether  and 
how  to  appeal  denied  claims.  Finally,  if 
the  proposed  regulation  increases  the 
likelihood  that  some  accurate  and 
previously  undisputed  claim  denials 
will  now  be  appealed,  and  if  the 
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expected  cost  of  such  appeals  exceeds 
the  cost  of  paying  these  claims,  plans 
might  elect  to  pay  rather  than  deny 
them.  The  costs  and  benefits  of  each  of 
these  effects  is  considered  below. 

The  proposed  regulation's  provisions 
requiring  ftiller  review  of  denied  claims 
aim  to  reduce  the  number  of  inaccurate 
claims  determinations.  In  particular,  the 
Dej)artment  expects  that  some  claims 
which  otherwise  would  have  been 
denied  on  appeal,  but  which  in  fact 
should  have  been  paid  under  plans' 
terms,  will  now  be  paid.  The 
Department  has  no  data  on  how  many 
denied  appeals  should  have  been 
approved.  Economic  theory  suggests, 
however,  that  all  else  equal,  improving 
adherence  to  private  voluntary 
agreements  such  as  plans'  terms  tends  to 
increase  economic  efficiency  by 
reducing  losses  of  social  welfare. 
Therefore,  the  Department  believes  that 
the  benefits  associated  with  this  effect  of 
the  proposed  regulation  are  likely  to 
outweigh  the  costs.  The  Department  also 
notes  that  plans'  obligations  to  pay 
covered  benefits  arise  fix)m  plans'  terms 
and  from  ERISA's  statutory  provisions 
and  are  not  modified  by  this  proposed 
regulation. 

Accelerating  the  processing  of  some 
claims  and  appeals  may  also  change 
some  claims  determinations.  For 
example,  delays  in  processing  health 
benefit  claims  can  result  in  delays  in 
medical  treatment.  Those  delays  in  turn 
can  result  in  the  deterioration  of 
claimants'  medical  condition  to  the 
point  that  the  treatment  is  no  longer 
medically  safe  or  effective.  Thus, 
accelerating  the  processing  of  medical 
claims  may  result  in  payment  for  some 
treatments  that  otherwise  would  not 
have  been  provided.  On  the  other  hand, 
deterioration  in  claimants*  medical 
condition  may  result  in  additional 
claims  for  additional  treatment.  Thus, 
accelerating  health  benefit  claims 
processing  may  eUminate  some  claims. 
The  Department  is  uncertain  of  the 
magnitude  of  these  two  offsetting 
effects,  but  notes  that  both  are 
associated  with  the  potential  for  better 
medical  outcomes  and  are  therefore  are 
likely  to  be  of  substantial  economic 
benefit. 

The  Department  also  expects  that  the 
proposed  regulation  may  influence 
denied  claimants'  decisions  about 
whether  to  appeal.  Providing  claimants 
with  fuller  information  on  their  appeal 
rights,  with  an  opportunity  for  fuller 
and  more  timely  review  of  their  denied 
claims,  and  with  a  longer  period  of  time 
in  which  to  prepare  and  submit  an 
appeal  might  prompt  more  claimants  to 
appeal  more  denied  claims.  Providing 
claimants  with  fuller  information  on  the 


reasons  for  claims  denials  might 
facilitate  and  prompt  some  appeals,  but 
might  discourage  others.  To  the  extent 
that  additional  appeals  result  in  the 
reversal  of  inaccurate  claims  denials 
that  would  otherwise  have  been 
sustained,  this  would  represent  an 
improvement  in  the  accuracy  of  claims 
determinations,  as  discussed  above. 
Additional  appeals  that  are  denied 
would  increase  administrative  cost,  and 
reductions  in  appeals  that  would  have 
been  denied  would  reduce 
administrative  cost.  Discouraging 
appeals  of  inaccurate  claims 
determinations,  which  would  have  been 
reversed  on  appeal,  could  reduce  social 
welfare,  but  the  Department  believes 
providing  fuller  information  to  denied 
claimants  will  rarely  discourage  them 
from  appealing  inaccurate 
determinations.  In  summary,  the  main 
effects  of  any  change  in  denied 
claimants'  appeals  decisions  are  likely 
to  be  some  improvement  in  the  accuracy 
of  determinations  and  an  increase  or 
decrease  in  administrative  costs. 

Finally,  the  Department  considered 
whether  the  proposed  regulation  might 
prompt  plans  to  approve  some  claims 
that  are  not  truly  covered  under  plans' 
terms  in  order  to  avoid  the  higher 
expected  cost  of  processing  associated 
appeals.  ERISA  obligates  plan 
fiduciaries  to  administer  plans  in 
accordance  with  the  plans'  terms. 
Nonetheless,  it  is  possible  that  plans 
may  engage  in  at  least  some  such 
inaccurate  claims  approvals  under  the 
current  regulation.  Such  inaccurate 
claims  approvals  might  increase  if  the 
proposed  regulation  increases  the 
likelihood  that  some  accurate  and 
previously  imdisputed  claim  denials 
will  be  appealed,  and/or  if  it  increases 
the  expected  cost  of  some  appeals  of 
accurate  claims  denials  to  an  amount 
greater  than  the  cost  of  paying  these 
claims.  Increasing  inaccurate  claims 
approvals  could  reduce  overall  social 
welfare.  However,  such  losses  might 
sometimes  be  accompanied  by 
improved  medical  outcomes  and 
associated  economic  benefits,  and  might 
be  offset  by  potential  welfare  gains  bom 
discouraging  appeals  of  accurate  claims 
denials,  which  are  noted  above.  The 
Department  lacks  data  to  estimate  the 
potential  increase  in  inaccurate  claims 
approvals  and  associated  costs  and 
benefits,  and  solicits  comments  on  this 
question. 

The  Department  also  considered 
potential  indirect  effects  of  the  proposed 
regulation  on  plans  sponsors'  decisions 
regarding  plan  sponsorship,  design,  and 
benefit  levels.  Provisions  diat  increase 
plans'  administrative  costs  or  that  result 
in  net  increases  in  plans'  claims 


payments  might  prompt  plan  sponsors 
to  reduce  benefits,  to  alter  plan  designs 
so  as  to  offset  or  eliminate  additional 
claims  payments  (for  example  by 
clarifying  or  expanding  exclusions  bom 
coverage  in  a  health  benefit  plan 
document),  to  fail  to  adopt  or  enrich 
benefit  plans,  or  even  to  drop  benefit 
plans  entirely.  Because  the  estimated 
cost  of  this  proposed  regulation  is 
exceptionally  small  relative  to  the  total 
cost  of  benefit  plans,  the  Department 
expects  that  these  effects  will  be  equally 
small.  However,  the  Department  lacks 
the  data  to  vahdate  this  expectation,  and 
solicits  comments  on  whe&er  such 
effects  might  be  more  substantial. 

1.  Benefits  of  the  Proposed  Regulation 

The  Department  believes  that  the 
benefits  of  this  proposed  regulation, 
although  unquantified,  will  outweigh  its 
potential  costs.  In  particular,  updating 
the  regulation  to  address  recent, 
dramatic  changes  in  the  dehvery  and 
financing  of  health  care  services  can 
improve  health  care  quality  by 
preventing  harmful,  inappropriate 
delays  and  denials  of  health  benefits, 
thereby  yielding  substantial  social 
benefits.  This  conclusion  is  supported 
by  the  findings  of  the  Commission,  The 
Lewin  Group,''  and  the  U.S.  General 
Accounting  Office  (GAO),  and  by 
responses  to  the  Department's  RFI. 

"The  evidence  of  dianges  in  the  health 
care  system  is  compelling.  In  a  1995 
survey  of  2,000  physicians.  59  percent 
said  their  decisions  regarding  hospital 
length  of  stay  were  subject  to  review. 
Forty-five  percent  were  subject  to 
review  in  connection  with  site-of-care 
decisions,  as  were  39  i>ercent  in 
connection  with  treatment 
appropriateness.  On  average  for  various 
types  of  treatment,  plans  initially 
denied  between  1.8  percent  (for  cardiac 
catheterizations)  and  5.8  percent  (for 
mental  health  referrals)  of  physician- 
recommended  actions.  Average  denial 
rates  following  appeal  ranged  bom  0.7 
percent  (for  cardiac  catheterizations)  to 
3.0  percent  (for  mental  health  referrals). 
(Dahlia  K.  Remler  et  al..  "What  do 
Managed  Care  Plans  Do  to  Affect  Care? 


'•Two  different  reports  prepared  by  The  Lewin 
Group  serve  as  sources  of  information  for  this 
analysis.  In  1997.  the  Commission  contracted  with 
The  Lewin  Group  to  analyze  the  benefits  and  costs 
of  the  information  disclosure  and  external  appeals 
provisions  of  the  Consumer  Bill  of  Rights.  The 
resulting  report,  dated  November  15.  1997.  is 
entitled  "Consumer  Bill  of  Rights  and 
Responsibilities:  Information  Disclosure  and 
External  Appeals."  The  Lewin  Group  also  prepared  - 
a  report  dated  May  21. 1998.  for  the  Kaiser  Family 
Foundation.  Sierra  Health  Foundation,  and 
California  Wellness  Foundation,  entitled  Analysis 
of  the  Survey  of  Consumer  Experiences  in  Managed 
Care.  Summary  of  the  Findings. 
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Results  from  a  Survey  of  Physicians," 
Inquiry  34:  196-204  (Fall  1997).) 

The  Department  believes  that 
excessive  delays  and  inappropriate 
denials  of  health  benefits  are  relatively 
rare.  Most  claims  are  approved  in  a 
timely  fashion.  Many  claim  denials  and 
delays  are  appropriate  given  the  plan's 
terms  and  the  circumstances  at  hand. 
Nonetheless,  a  substantial  number  of 
excessive  delays  and  inappropriate 
denials  do  occur.  When  Xhey  do, 
participants  and  beneficiaries  can  suffer 
grievous,  avoidable  harm. 

The  proposed  regulation's  new 
standards  for  processing  health  benefit 
claims  will  reduce  the  incidence  of 
excessive  delays  and  inappropriate 
denials,  preventing  serious,  avoidable 
lapses  in  health  care  quality  and 
resultant  injuries  and  losses  to 
participants  and  beneficiaries.  It  will 
raise  participants'  and  beneficiaries' 
level  of  confidence  in  and  satisfaction 
with  their  health  care  benefits,  thereby 
enhancing  the  value  of  those  benefits.  It 
will  improve  plans'  awareness  of 
participant,  beneficiary,  and  provider 
concerns,  prompting  plan  responses  that 
improve  health  care  quality.  Finally,  by 
helping  assure  prompt  and  precise 
adherence  to  contract  terms  and  by 
improving  the  flow  of  information 
between  plans  and  enrollees,  the 
proposed  regulation  will  bolster  the 
efficiency  of  health  care  insurance 
markets. 

2.  Preventing  Harmful  Errors 

The  1997  survey  of  Sacramento-area 
managed  care  enrollees  conducted  by 
the  The  Lewin  Group  identified  delay  or 
denial  of  coverage  as  the  single  most 
prevalent  difficulty,  reported  by  42 
percent  of  enrollees  with  difficulty. 
Among  those  experiencing  delays  or 
denials,  41  percent  suffered  resultant 
financial  losses,  while  8  percent  lost 
more  than  $1,000.  Twenty-seven 
percent  lost  time  from  school  or  work, 
and  9  percent  lost  more  than  10  days. 
Eleven  percent  reported  worsened 
health;  3  percent  were  permanently 
disabled.  It  is  likely  that  many  of  the 
reported  coverage  delays  and  denials 
were  appropriate,  but  it  is  also  likely 
that  at  least  soma  were  not.  The 
proposed  regulation  will  help  reduce 
the  number  of  managed  care  enrollees 
harmed  by  delay  or  denial  of  health 
coverage. 

The  report  prepared  for  the 
Commission  by  the  The  Lewin  Group 
documents  the  potential  benefits  of 
•improved  health  benefits  appeals 
processes.  The  report  focuses  on 
external  appeals,  but  the  Department 
believes  that,  by  improving  plans' 
internal  appeals  processes,  the  proposed 


regulation  will  yield  at  least  some  of 
these  same  benefits.  According  to 
Lewin.  both  consumers  and  plans  can 
benefit  from  improved  appeals 
processes.  Effective  appeals  procedures 
can  prevent  claims  disputes  from 
escalating  into  costly  litigation,  thereby 
saving  money  for  both  plans  and 
consumers.  Such  proccNlures  can  also 
improve  consumer  confidence  and  may 
elevate  health  care  quafity,  Lewin  says. 

The  Commission's  Consimier  Bill  of 
Rights  notes  that  improved  claims  and 
appeals  procedures  serve  many 
purposes.  It  notes  that  "first  and 
foremost,  enhanced  internal  and 
external  review  processes  will  assist 
consimiers  in  obtaining  access  to 
appropriate  services  in  a  timely  fashion, 
thus  maximizing  the  likelihood  of 
positive  health  outcomes." 

The  Commission's  final  report  to  the 
President,  entitled  "Quality  First:  Better 
Health  Care  for  All  Americans,"  also 
documents  the  expected  benefits  of 
improving  claims  and  appeals 
procedures.  Chapter  10,  "Reducing 
Errors  and  Increasing  Safety  in  Health 
Care,"  points  out  that  some  patients 
suffer  harm  when  "inappropriate  benefit 
coverage  decisions  *  *  *  impinge  on  or 
limit  the  delivery  of  necessary  care."  A 
wrongful  denial  of  coverage  "can  lead  to 
a  delay  in  care  or  to  a  decision  to  forego 
care  entirely."  The  report  points  out  that 
"even  a  small  number  of  mistakes  *  *  • 
can  have  serious,  costly,  or  fetal 
consequences,"  such  as  "additional 
health  expenses,  increased  disability, 
lost  wages,  and  lost  productivity." 

3.  Improving  Consumer  Confidence 

With  respect  to  consimier  confidence, 
the  Consiuner  Bill  of  Rights  concludes 
that  shorter  time  frames  for  claims  and 
appeals  handling  will  improve 
participants'  and  beneficiaries' 
confidence  in  their  health  plans.  It 
states  that  "the  opportimity  for 
consiuners  to  be  heard  by  people  whose 
decisions  significantly  touch  their  lives 
evidences  respect  for  the  dignity  of 
consumers  as  individuals  and  engenders 
their  respect  for  the  integrity  of  the 
institutions  that  serve  them." 

The  proposed  regulation  will  do 
much  to  improve  the  public's  general 
perception  of  managed  care.  In  various 
surveys,  consumers  have  expressed 
concern  that  plans  sometimes  withhold 
care  or  benefits.  The  ability  to  get  a 
promised  benefit,  particularly  when  sick 
or  disabled,  is  at  the  heart  of  these 
consumer  concerns.  A  Kaiser  Family 
Foundation/Harvard  University 


survey  ^  found  that  a  majority  of 
Americans  say  managed  care  plans  have 
made  it  harder  for  people  who  are  sick 
to  see  medical  specialists  and  have 
decreased  the  quality  of  health  care  for 
the  sick.  A  majority  of  those  in  managed 
care  plans  are  very  or  somewhat  worried 
that  their  health  plan  would  be  more 
concerned  about  saving  money  than 
about  what  is  the  best  treatment  for 
them  if  they  are  sick.  Improved 
confidence  may  in  itself  represent 
derivation  of  greater  value  from  health 
care  coverage. 

4.  Signaling  Consumer  and  Provider 
Concerns 

Effective  claims  procedures  can  also 
improve  health  care  and  health  plan 
quality  by  serving  as  a  communication 
diannel,  providing  feedback  from 
participants,  beneficiaries,  and 
providers  to  plans  about  (quality  issues. 

The  Consumer  Bill  of  Rights  asserts 
that  enhanced  appeals  procedures  "can 
be  used  to  bridge  communication  gaps 
between  consumers  and  their  health 
plans  and  providers,  and  to  provide 
useful  information  to  all  parties 
regarding  effective  treatment." 

GA02>  points  out  that  plan 
participants  and  beneficiaries  who  have 
a  choice  of  coverage  options  and  who 
experience  difficulty  with  their  health 
plan  may  respond  by  simply  moving  to 
a  different  coverage  option.  This 
response  is  especially  likely  if 
participants  and  beneficiaries  believe 
that  their  plans'  claims  and  appeals 
procedures  will  not  effectively  resolve 
their  difficulty.  Unlike  initiating  an 
appeal,  however,  this  response  may  fail 
to  alert  plans  to  the  difficulty  that 
prompted  it  if  plans  do  not  inquire  into 
their  loss  of  members.  More  effective 
appeals  procedures  can  give 
participants  and  beneficiaries  an 
alternative  way  to  respond  to  difficulties 
with  their  plans.  Plans  in  tiim  can  use 
the  information  gleaned  from  the 
appeals  process  to  improve  services. 

By  providing  an  alternative  to 
disenrollment.  improved  claims  and 
appeals  procedures  may  also  reduce 
disenrollment  rates.  Although  such 
disenrollments  may  serve  to  lower 
expenses  for  managed  care 
organizations  (MCOs)  in  the  short  term, 
lowering  disenrollment  rates  may  offer 
MCOs  additional  incentives  to  keep 
enrollees  healthy  over  the  long  term, 
prompting  efforts  to  promote  preventive 


>°  "Kaiser/Harvard  National  Survey  of  Americans' 
Views  on  Consumer  Protection  in  Managed  Care," 
Kaiser  Family  Foundation.  January  1998. 

"  HMO  Complaints  and  Appeals:  Most  Key 
Procedures  in  Place,  but  Others  Valued  by 
Consumers  Largely  Absent  (GAO/HEHS-98-119, 
May  12, 1998) 
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care  and  healthy  lifestyles.  In  contrast, 
the  high  disenrollment  rates  associated 
with  ineffective  claims  and  appeals 
procedures  discourage  MCOs  from 
investing  in  such  efforts.  Such  efforts  by 
MCOs  may  yield  long  term 
improvements  in  population  health  and 
reductions  in  national  health  care  costs. 

5.  Improving  Health  Market  Efficiency 

Finally,  clarification  of  existing 
requirements  for  information  disclosure 
vdth  respect  to  claims  and  appeals 
procediues  may  have  significant 
benefits  for  participants  and 
beneficiaries,  according  to  GAO  and 
others.  Several  studies  have  found  that 
participants  and  beneficiaries  generally 
do  not  understand  procedures  or  their 
rights  with  respect  to  claims  and 
appeals.  GAO  contends  that  effective 
commimication  with  plan  participants 
is  one  of  the  most  important  elements  of 
a  claims  and  appeals  procedure,  and 
that  improved  understanding  of  these 
procedures  is  likely  to  result  in 
expedited  claims  and  a  reduction  of 
unwarranted  appeals. 

6.  Beneficial  Improvements 

The  proposed  regulation  includes 
elements  of  effective  claims  and  appeals 
procedures  that  are  highly  likely  to 
yield  substantial  benefits.  These 
elements  have  been  identified  and 
endorsed  by  several  respondents  to  the 
Department's  RFI,  GAO,  and/or  the 
Commission. 

The  Department's  RFI  elicited  a 
niunber  of  responses  highlighting 
serious  weak  points  in  current  health 
benefits  claims  and  appeals  procedure 
standards.  Several  respondents  cited 
instances  of  delays  of  120  days  or  even 
6  or  7  months  in  deciding  claims  and 
appeals,  and  a  lack  of  objectivity  in 
some  decisions.  They  characterized  as 
inadequate  the  information  plans 
provide  to  participants  and  beneficiaries 
when  denying  claims  and  appeals. 
(Some  similar  responses  were  received 
in  connection  with  non-health  welfare 
and  pension  benefit  claims.)  Several 
respondents  specifically  recommended 
requiring  fuller  disclosure  of 
information  on  claims  and  appeal 
procedures  and  decisions,  and  faster 
and  fuller  reviews  of  disputed  claims, 
including  review  by  medical 
professionals  where  appropriate. 

GAO  interviewed  organizations 
representing  a  range  of  interests, 
including  private  accreditation  agencies, 
consumer  advocates,  regulators,  and  the 
health  industry.  Through  these 
interviews.  GAO  heard  consistently  that 
there  are  three  essential  elements  to  any 
complaint  and  appeal  system.  These 
elements  are  timeliness,  integrity  in  the 


decision  making  process,  and  effective 
commimications.  The  Department 
supports  the  view  that  improved 
requirements  regarding  these  features  of 
a  claims  and  appeals  process  will  be 
beneficial  to  participants  and 
beneficiaries  and  has  addressed  each  of 
these  areas  in  the  proposed  regulation. 

Based  on  its  interviews,  GAO  further 
found  that  timeliness  generally  consists 
of  two  key  elements — explicit  time 
periods  and  expedited  review.  Although 
the  organizations  varied  as  to  the  exact 
length  of  time  that  they  considered 
appropriate,  all  agreed  that  expedited 
procedures  are  critical.  The  Department 
supports  the  view  that  procediu«s  that 
are  responsive  to  the  clinical  urgency  of 
a  situation  can  prevent  harm  to  a 
patient's  health  or  life  and  thus  have  a 
positive  impact  on  health  outcomes. 

.All  the  organizations  interviewed  by 
GAO  agreed  that  integrity  of  the 
decision  making  process  is  a  critical 
component  of  an  appeals  procedure. 
GAO  concluded  that  procedures 
consisting  of  certain  key  elements  can 
empower  participants  and  enhance  the 
perception  of  fairness  regarding  a  plan's 
procedures.  The  proposed  regulation 
incorporates  many  of  these  factors, 
including  requiring  that  certain 
decisions  be  made  with  the  assistance  of 
a  medical  professional  with  appropriate 
expertise,  and  that  certain  decisions  be 
made  by  individuals  not  involved  in 
previous  denials. 

The  Commission's  final  report  placed 
"highest  priority"  on  "creating  systems 
that  minimize  errors  and  correct  them  in 
a  timely  fashion,"  concluding  that  "one 
way  to  reduce  the  number  of  injuries 
related  to  inappropriate  decisions  to 
deny  insurance  coverage  for  services 
that  ultimately  are  determined  to  be 
medically  necessary  and  covered  by  the 
plan  is  to  establish  more  timely  systems 
to  allow  consumers  to  appeal  plan 
decisions.  Establishment  of  such 
systems  can  go  a  long  way  toward 
reducing  the  number  of  injuries  caused 
by  inappropriate  decisions  to  deny 
coverage."  The  proposed  regulation  wrill 
help  ensure  the  establishment  of  such 
systems. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  (RFA)  imposes 
certain  requirements  with  respect  to 
Federal  rules  that  are  subject  to  the 
notice  and  comment  requirements  of 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.)  and 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  an  agency  determines  that  a 
proposed  rule  is  likely  to  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities, 
section  603  of  the  RFA  requires  that  the 
agency  present  an  initial  regulatory 
flexibility  analysis  at  the  time  of  the 
publication  of  the  notice  of  proposed 
rulemaking  describing  the  impact  of  the 
rule  on  small  entities  and  seeking  public 
comment  on  such  impact.  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

For  purposes  of  analysis  under  the 
RFA,  the  Pension  and  Welfare  Benefits 
Administration  (PWBA)  proposes  to 
continue  to  consider  a  small  entity  to  be 
an  employee  benefit  plan  with  fewer 
than  100  participants.  The  basis  of  this 
definition  is  found  in  section  104(a)(2), 
of  ERISA,  which  permits  the  Secretary 
of  Labor  to  prescribe  simplified  annual 
reports  for  pension  plans  which  cover 
fewer  than  100  participants.  Under 
section  104(a)(3),  the  Secretary  may  also 
provide  for  simplified  annual  reporting 
and  disclosure  if  the  statutory 
requirements  of  part  1  of  Title  I  of 
ERISA  would  otherwise  be 
inappropriate  for  welfare  benefit  plans. 
Pursuant  to  the  authority  of  section 
104(a)(3),  the  Department  has 
previously  issued  at  29  CFR  2520.104- 
20.  2520.104-21.  2520.104-41. 
2520.104-46  and  2520.104b-10  certain 
simplified  reporting  provisions  and 
limited  exemptions  from  reporting  and 
disclosure  requirements  for  small  plans, 
including  imfunded  or  insured  welfare 
plans  covering  fewer  than  100 
participants  and  which  satisfy  certain 
other  requirements. 

Further,  while  some  large  employers 
may  have  small  plans,  in  general  most 
small  plans  are  maintained  by  small 
employers.  Thus.  PWBA  believes  that 
assessing  the  impact  of  this  proposed 
rule  on  small  plans  is  an  appropriate 
substitute  for  evaluating  the  effect  on 
small  entities.  The  definition  of  small 
entity  considered  appropriate  for  this 
purpose  differs,  however,  from  a 
definition  of  small  business  based  on 
size  standards  promulgated  by  the  Small 
Business  Administration  (SBA)  (13  CFR 
121.201)  pursuant  to  the  Small  Business 
Act  (5  U.S.C.  631  etseq.).  PWBA 
therefore  requests  comments  on  the 
appropriateness  of  the  size  standard 
used  in  evaluating  the  impact  of  this 
proposed  rule  on  small  entities. 

Chi  this  basis,  however.  PWBA  has 
preliminarily  determined  that  this  rule 
wrill  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  support  of  this 
determination,  and  in  an  effort  to 
provide  a  sound  basis  for  this 
conclusion.  PWBA  has  considered  the 
elements  of  an  initial  regulatory 
flexibiUty  analysis  in  the  discussion  that 
follows. 
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This  regulation  applies  to  all  small 
employee  benefit  plans  covered  by 
ERISA.  Employee  benefit  plans  with 
fewer  than  100  participants  include 
629,000  pension  plans,  2.6  million 
health  plans,  and  3.4  million  non-health 
welfare  plans  (mainly  life  and  disability 
insurance  plans). 

The  proposed  regulation  amends  the 
Department's  current  benefit  claims 
regulation,  which  implements  ERISA's 
statutory  claims  and  appeals 
requirements.  Both  the  Act  and  the 
current  regulation  require  plans  to 
maintain  procedures  to  determine 
claims  and  to  review  disputed  claims 
determinations.  The  compliance 
requirements  of  this  proposed 
regulation  consist  of  new  standards  for 
claims  and  appeals  procedures. 

The  Department  believes  that  revising 
claims  and  appeals  procedures  to  meet 
the  new  standards  and  administering 
those  revised  procedures  requires  a 
combination  of  professional  and  clerical 
skills.  Some  claims  determinations 
involve  unique  circumstances  or  issues 
and  therefore  demand  professional 
attention,  while  others  are 
straightforward  or  formulaic  and  can  be 
carried  out  by  clerical  personnel. 
Professional  skills  pertaining  to 
employee  benefits  law  and  plan  design 
and  administration  are  needed  to  design 
new  procedures,  to  weigh  facts  and 
circumstances  against  plan  provisions 
in  order  to  reach  decisions  on  unique 
claims,  and  to  prepare  forms  to  be  used 
in  providing  notice  of  claims  and 
appeals  determinations.  Clerical  skills 
are  needed  to  make  formulaic 
determinations  and  to  fill  in  and 
distribute  notice  forms. 

The  Department  estimates  that  the 
ongoing,  annual  cost  to  small  plans  of 
complying  with  the  proposed  regulation 
will  amount  to  $6  million  on  aggregate, 
which  amounts  to  $0.04  per  claim  or 
$0.13  per  participant,  in  2000.  This 
ongoing  cost  will  change  each  year  as 
claims  volume  increases  or  decreases  or 
as  the  types,  or  "mix,"  of  claims  that  are 
filed  change.  The  proposed  regulation 
will,  also  impose  a  one-time  start-up  cost 
of  $102  million,  or  $2.16  per 
participant,  in  the  year  2000  to  design 
and  implement  the  new  procedures. 

Most  of  the  one-time  start-up  cost  is 
attributable  to  small  pension  plans.  The 
start-up  costs  for  health  plans  and  other 
welfare  plans  are  modest  primarily 
because  the  features  of  a  majority  of 
small  welfare  plans  are  chosen  from  a 
finite  menu  of  products  offered  by 
insurers  and  HMOs.  The  insurers  and 
HMOs  process  claims  and  appeals  the 
same  way  or  in  only  a  few  different 
ways  for  all  of  their  small  plan 
customers.  Thus,  the  cost  of  revising 


and  implementing  a  relatively  small 
number  of  claims  and  appeal 
procedures  is  spread  thinly  over  a  far 
larger  number  of  small  plans. 

The  basis  of  these  estimates  is 
explained  below,  following  the 
discussion  of  the  Paperwork  Reduction 
Act. 

D.  Paperwork  Reduction  Act 

The  Department,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  3506(c)(2)(A)). 
This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 

Currently,  PWBA  is  soliciting 
comments  concerning  the  proposed 
revision  of  the  information  collection 
request  (ICR)  included  in  this  Notice  of 
Proposed  Rulemaking  with  respect  to 
Rules  and  Regulations  for 
Administration  and  Enforcement; 
Claims  Procedure.  A  copy  of  the  ICR 
may  be  obtained  by  contacting  the  office 
listed  in  the  addressee  section  of  this 
notice. 

The  Department  has  submitted  a  copy 
of  the  proposed  information  collection 
to  OMB  in  accordance  with  44  U.S.C. 
3507(d)  for  review  of  its  information 
collections.  The  Department  and  OMB 
are  particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  the  Pension 
and  Welfare  Benefits  Administration. 
Although  comments  may  be  submitted 
through  November  9, 1998,  OMB 
requests  that  comments  be  received 
within  30  days  of  publication  of  the 
Notice  of  Proposed  Rulemaking  to 
ensure  their  consideration. 

ADDRESSES  (PRA  95):  Gerald  B. 
Lindrew,  Office  of  Policy  and  Research, 
U.S.  Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW,  Room  N- 
5647,  Washington,  D.C.  20210. 
Telephone:  (202)  219-4782;  Fax:  (202) 
219-4745.  These  are  not  toll-free 
numbers. 

Appendix 

I.  Background 

Section  503  of  ERISA  provides  that, 
pursuant  to  regulations  promulgated  by 
the  Secretary  of  Labor,  each  employee 
benefit  plan  must  provide  adequate 
notice  in  writing  to  any  participant  or 
beneficiary  whose  claim  for  benefits 
under  the  plan  has  been  denied.  This 
notice  must  set  forth  the  specific 
reasons  for  the  denial  and  must  be 
written  in  a  manner  calculated  to  be 
understood  by  the  claimant.  Each  plan 
must  also  afford  a  reasonable 
opportunity  for  any  participant  or 
beneficiary  whose  claim  has  been 
denied  to  obtain  a  full  and  fair  review 
of  the  denial  by  the  appropriate  named 
fiduciary  of  the  plan. 

The  Department  previously  issued  a 
regulation  pursuant  to  section  503  that 
establishes  certain  minimum 
requirements  for  employee  benefit  plan 
procedures  pertaining  to  claims.  The 
ICR  included  in  the  benefit  claims 
regulation  generally  requires  timely 
written  disclosures  to  participants  and 
beneficiaries  of  employee  benefit  plans 
of  information  concerning  the  plan's 
claims  procedures,  the  basis  for  the 
denial  of  a  claim,  and  time  limits  for 
addressing  or  appealing  the  denial  of  a 
claim.  These  requirements  are  intended 
to  ensure  that  plan  administrators 
provide  a  full  and  fair  review  of  claims 
and  that  plan  participants  and 
beneficiaries  have  information  that  is 
sufficient  to  allow  them  to  exercise  their 
rights  under  the  plan. 

n.  Current  Actions 

As  described  in  detail  in  this 
preamble,  the  Department  proposes  a 
number  of  modifications  to  the  current 
regulation  pursuant  to  ERISA  section 
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503,  which  establishes  minimum 
requirements  for  benefit  claims 
procedures  for  employee  benefit  plans. 
Generally,  modifications  are  proposed 
for  provisions  affecting  time  frames  for 
decision  making,  disclosure  and  notice 
requirements,  standards  of  review  on 
appeal,  and  consequences  of  failure  to 
establish  and  follow  reasonable  claims 
procedures.  The  methodology  and 
assumptions  used  in  estimating  the 
burden  hours  and  costs  associated  with 
employee  benefit  plan  claims  procedure 
rules  as  proposed  are  described  in  the 
analysis  of  cost,  which  follows. 

Agency:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

Title:  Benefit  Claims  Procedure 
Regulation  pursuant  to  29  CFR 
2560.503-1. 

Type  of  Review:  Revision  of  a 
cxirrently  approved  collection. 

OMB  Numbers:  1210-0053. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 


Total  Respondents:  6,690,345. 

Total  Responses:  63,317,000. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  496,000  (1998); 
504,000  (1999);  730,000  (2000). 

Estimated  Annual  Cost  (Operating 
and  Maintenance):  $53,710,000  (1998); 
$54,520,000  (1999);  $89,520,000  (2000). 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  information  collection 
request;  they  will  also  become  a  matter 
of  public  record. 

Analysis  of  Cost 

The  Department  performed  a 
comprehensive,  unified  analysis  to 
estimate  the  costs  of  the  proposed 
regulation  for  purposes  of  compliance 
with  Executive  Order  12866,  the 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act.  The  methods 
and  results  of  that  analysis  are 
summarized  below. 


To  estimate  the  cost  of  the  proposed 
regulation,  it  was  necessary  to  estimate 
the  number  of  claims  proc^ures  and 
the  volume  of  claims  by  type  in  the 
ERISA-covered  employee  benefit  plan 
universe  and  to  maike  certain 
assumptions  about  the  cost  of  bringing 
those  procedures  and  claims  and 
appeals  transactions  into  compliance 
with  the  proposed  regulation's 
provisions. 

The  Department  estimated  the 
number  of  claims  procedures  based  on 
Form  5500  Series  data  and  other 
sources.  With  respect  to  pension  plans, 
the  Department  assimies  that  each  plan 
designs  and  implements  its  own 
procedure.  With  respect  to  welfare 
plans,  the  number  of  claims  procedures 
is  estimated  to  be  smaller  than  the 
number  of  plans.  While  large  welfare 
plans  are  assimned  to  design  and 
implement  their  own  procedures,  small 
plans  are  assumed  typically  to  buy  a 
limited  number  of  standard  products 
trom  vendors. 


Number  of  Claims  and  Appeals  Procedures 


Pension 


Health 


Non-heatth 
welfare 


SmaH  Plans 

Large  Plans 

Total  ... 


629.000 

62.000 

690.000 


11.000 
40,000 
51.000 


14,000 
41.000 
55,000 


The  Department  estimated  claims  and 
appeals  volume  based  on  plan 
participation  and  various  sources  of 
data  indicative  of  the  nimiber  of  claims 
and  appeals  per  participant.  The 
number  of  claims  per  participant  is 
estimated  to  be  far  higher  for  plans  with 
ongoing  claim  activity,  such  as  health 
and  dental  plans,  than  for  plans  with 
one-time  or  highly  contingent  claim 
activity,  such  as  pension  and  disability 
plans.  Volimie  was  adjusted  to  account 
for  expected  growth  in  participation. 


Where  appropriate,  the  estimated 
nimiber  of  claiming  events  affected  by 
the  proposed  regulation  was  reduced  to 
reflect  the  generally  high  levels  of 
compliance  with  the  proposed 
regulation's  provisions  represented  by 
plans'  current,  normal  business 
practices.  (Responses  to  the 
Department's  RFI  and  nvunerous  other 
sources  indicate  that  many  plans  are 
already  largely  in  compliance  with 
many  of  the  proposed  regulation's 
provisions,  either  as  a  result  of  state  law 


or  other  requirements,  or  in  response  to 
plan  sponsor  and  p>articipant  demands.) 

For  purposes  of  the  Paperwork 
Reduction  Act,  the  Department  assumes 
that  100  percent  of  small,  fully  insured 
welfare  plans  and  75  percent  of  all  other 
plans  use  service  providers  to  carry  out 
information  collection  and  disclosure 
tasks.  Based  on  these  assumptions,  plan 
participation  and  numbers  of 
procedures  are  distributed  as  shown  in 
the  chart  below. 


Participation  and  Procedures  by  Plan  Type  and  Use  of  Service  Providers 


Pension  Plans: 

Participation 

Procedures  , 

Health  Plans: 

Participation 

Procedures 

Other  Welfare  Plans: 

Participation 

Procedures  ........ 


Service  providers 


65  MM  . 
518,000 

56  MM  . 
39,000  . 

131  MM 
44.000  . 


In-house 


22  MM 
173,000 

14  MM 
12,000 

37  MM 
11,000 


The  Department  classified  as 
preparation  burden  the  resources 
expended  on  a  one-time,  start-up  basis 


to  revise  the  forms  used  for  notices 
required  by  the  proposed  regulation  and 
attributed  this  burden  to  the  year  2000. 


These  costs  were  estimated  as  a  function 
of  the  number  of  claims  and  appeals 
procedures  affected.  The  Department    . 
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classiBed  as  distribution  burden  the 
resources  expended  to  process  claims 
and  appeals,  including  the  resources 
used  to  fill  in  and  distribute  notice 
forms  and  provide  for  any  associated 
disclosures.  These  costs  were  estimated 
as  a  function  of  the  number  of  claims 
and  appeals  affected. 

The  Department  developed 
assumptions  regarding  the  burden  of 


complying  with  the  proposed 
regulation's  provisions,  attributing  for 
the  purpose  of  this  analysis  a  $11  hourly 
cost  to  purely  clerical  tasks  and  a  $50 
hourly  rate  to  combined  professional 
and  clerical  tasks,  along  with  a  $0.50  to 
$1.00  unit  cost  for  materials  and 
distribution  of  each  claim  or  appeal 
decision  notice.  These  assimiptions 


yield  the  following  estimates  of  the 
burden  of  the  proposed  regulation's 
notice  and  disclosure  requirements  for 
the  year  2000.  Recall  that  the 
preparation  burden  is  a  one-time  cost 
and  will  be  zero  in  other  years,  while 
the  distribution  burden  will  vary  with 
claims  volume  and  mix. 


Summary  of  Notice  and  Disclosure  Burdens,  2000 


All  Plans 

Distribution ..„ 

Preparation  

Using  Service  Providers  

Distribution 

Preparation  

Not  Using  Service  Providers 

Distribution  

Preparation  


Hours 


3.5  MM 

2.6  MM 
0.9  MM 

2.7  MM 
2.1  MM 
0.7  MM 
0.7  MM 
0.5  MM 
0.2  MM 


Dollars 


90  MM 
55  MM 
34  MM 
83  MM 
49  MM 
34  MM 
6  MM 
6  MM 


For  purposes  of  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act,  the  Department  estimated  the 
incremental  economic  impact  of  the 
proposed  regulation  "  that  is,  the  added 
cost  of  the  proposed  regulation  relative 
to  a  baseline  reflecting  no  proposed 
regulation. 

Many  of  the  provisions  of  the 
proposed  regulation  represent 
clarifications  rather  than  changes  of  the 
existing  regulation.  Such  provisions  will 
have  no  economic  impact.  The 
Department  estimated  the  impact  of 
changes  and  additions  embodied  in  the 
proposed  regulation.  The  Department 
separately  assessed  ongoing  costs, 
which  will  vary  over  time  with  claims 
volume  and  mix,  and  one-time,  start-up 
costs,  which  are  assumed  to  be  incurred 
in  2000. 

The  Department's  estimates  of  the 
proposed  regulation's  ongoing  costs 
reflect  provisions  requiring  notification 
following  the  submission  of  benefit 
requests  that  do  not  follow  plan  filing 
rules,  limiting  to  one  the  appeals 
required  before  seeking  legal  redress, 
requiring  fuller  and  fairer  review  of 
denied  claims  on  appea),  requiring 
disclosure  on  request  following  denied 
appeals,  and  establishing  longer 
minimum  time  allowances  for  denied 
health  plan  claimants  to  appeal.  They 
also  reflect  certain  provisions  directed 
solely  at  health  plans,  including  those 
requiring  plans  to  notify  participants  in 
advance  of  certain  terminations  of 
services,  consultation  with  medical 
professionals  in  deciding  appeals  that 
involve  medical  issues,  and  shorter 
deadlines  for  making  standard  and 


urgent  claims  and  appeals 
determinations. 

The  Department  developed 
assumptions  regarding  the  cost  of 
complying  with  the  proposed 
regulation's  provisions,  attributing  (as 
was  done  with  respect  to  the  burden 
analysis)  an  $11  hourly  cost  to  purely 
clerical  tasks  and  a  $50  hourly  rate  to 
combined  professional  and  clerical 
tasks.  The  Department  further  attributed 
a  cost  of  $350  to  professional  medical 
reviews.  Using  these  assumptions,  the 
Department  estimates  the  ongoing  cost 
of  the  proposed  regulation  at  $30 
million  in  2000,  including  $6  million 
for  small  plans  and  $24  million  for  large 
plans.  This  amounts  to  $0.04  per  claim 
and  $0.09  per  participant.  The  aggregate 
amount  will  vary  over  time  with  claims 
volume  and  mix. 

The  proposed  regulation  will  also 
prompt  all  plans  to  design  and 
implement  changes  to  their  claims  and 
appeals  procedures,  imposing  a  one- 
time, start-up  cost.  Whether  changes 
will  be  required,  and  the  extent  of  any 
required  changes,  depend  not  on  the 
difference  between  the  current  and 
proposed  regulations'  standards,  but  on 
the  difference  between  baseline  plan 
practices  and  the  proposed  regulation's 
standards.  As  noted  above,  there  is 
reason  to  believe  that  many  plans  are 
already  in  compliance  or  nearly  in 
compliance  with  the  proposed 
regulation.  Health  plan  practices  in 
particular  often  exceed  the  proposed 
regulation's  new,  higher  standards. 
Nonetheless,  it  seems  likely  that  many 
plans  will  need  to  revise  at  least  some 
aspect  of  their  formal  procedures,  even 


if  this  means  little  or  no  change  to  their 
actual  practices. 

The  Department  assumes  an  average 
cost  to  revise  procedures  of  $100.  This 
yields  an  estimated  $80  million  in  start- 
up costs  for  all  plans  in  2000,  including 
$65  million  for  small  plans.  Most  of  the 
small  plan  costs  are  attributable  to  small 
pension  rather  than  health  or  other 
welfare  plans,  reflecting  the 
Department's  understanding  that  small 
welfare  plans  using  service  providers 
share  a  limited  menu  of  common  claims 
procedures  and  therefore  share  the  cost 
of  revising  those  relatively  few 
procedures. 

The  Department  also  estimated  the 
one-time  cost  of  preparing  claims  and 
appeals  determination  forms  as  part  of 
its  estimates  of  the  proposed 
regulation's  notice  and  disclosure 
burdens  in  connection  with  the 
Paperwork  Reduction  Act,  as  discussed 
above.  The  total  cost  (including  both  the 
dollar  burden  and  the  dollar  value  of  the 
hour  burden)' amounts  to  $45  million, 
including  $37  million  for  small  plans 
and  $8  million  for  large  plans.  As  with 
the  cost  to  revise  procedures,  the  small 
plan  cost  is  attributable  mostly  to  small 
pension  plans. 

Summing  these,  the  Department 
estimates  the  total  start-up  cost 
associated  with  the  proposed  regulation 
at  $125  million,  including  $102  million 
for  small  plans  (most  of  this  being  for 
pension  plans)  and  $22  miUion  for  large 
plans.  Given  the  large  volume  of  claims 
and  number  of  participants  involved, 
the  costs  per  claim  or  per  participant  are 
small.  These  costs  respectively  amount 
to  $0.15  and  $0.35  for  all  plans,  $0.65 
and  $2.16  for  small  plans,  and  $0.03  and 
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$0.07  for  large  plans.  The  Department 
solicits  comments  on  these  estimates. 

Combining  ongoing  and  start-up  costs, 
the  Department's  estimates  of  the  total 


cost  of  the  proposed  regulation  in  2000 
.are  reported  in  the  table  below.  The 
Department  solicits  conmaents  on  these 
estimates.  Recall  that  the  one-time,  start- 


up costs  occur  only  in  2000  and  not  in 
other  years,  and  that  the  ongoing  costs 
will  vary  over  time  with  claims  volume 
and  mix. 


Estimated  Total  Cost  of  Proposed  Regulation,  2000 


Total  Cost 

Per  daim  

Per  participant 
Ongoing  Cost  

Per  daim  

Per  participant 
Start-Up  Cost 

Per  daim  

Per  partidpant 


All  plans 


$155  MM 

0.19  

0.44  

30  MM  .... 

0.04  

0.09  

125  MM  .. 

0.15  

0.35  


SmaH  plans 


$108  MM 

0.69  

2.29  

6  MM 

0.04  

0.13  

102  MM  .. 

0.65  

2.16  


Large  plans 


S46MM 

0.07 

0.15 

24  MM 

0.04 

0.08 

22  MM 

0.03 

0.07 


E.  Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  as  well  as  Executive  Order 
12875,  this  proposed  rule  does  not 
include  any  Federal  mandate  that  may 
result  in  expenditures  by  State,  local,  or 
tribal  governments,  but  does  include 
mandates  which  may  impose  an  annual 
burden  of  $100  million  or  more  on  the 
private  sector.  The  basis  for  this 
statement  is  described  in  the  analysis  of 
costs  for  purposes  of  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

F.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  rule  propdsed  in  this  action  is 
subject  to  the  provisions  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.)  (SBREFA)  and  is  a  major  rule 
under  SBREFA.  The  rule,  if  finalized, 
will  be  transmitted  to  Congress  and  the 
Comptroller  General  for  review. 

Statutory  Authority 

This  proposed  regulation  would  be 
adopted  pursuant  to  the  authority 
contained  in  sections  503  and  505  of 
ERISA  (Pub.  L.  93-406.  88  Stat.  893. 
894;  29  U.S.C.  1133, 1135)  and  under 
the  Secretary  of  Labor's  Order  No.  1-87, 
52  FR  13139  (April  21,  1987). 

List  of  Subjects  in  29  CFR  Part  2560 

Employee  benefit  plans.  Employee 
Retirement  hicome  Security  Act,  Benefit 
Claims  Procedures. 

For  the  reasons  set  out  in  the 
preamble,  29  CFR  part  2560  is  proposed 
to  be  amended  as  follows: 

PART  2560— RULES  AND 
REGULATIONS  FOR  ADMINISTRATION 
AND  ENFORCEMENT 

1.  The  authority  citation  for  part  2560 
continues  to  read  as  follows: 


Authority:  Sees.  502,  505  of  ERISA.  29 
U.S.C.  1132, 1135,  and  Secretary's  Order  1- 
87,  52  FR  13139  (April  21. 1987). 

Section  2560-502-1  also  issued  under  sec. 
502(b)(1).  29  U.S.C.  1132(b)(1). 

Section  2560-5021-1  also  issued  under  sec. 
502(i),  29  U.S.C.  1132(i). 

Section  2560-503-1  also  issued  under  sec. 
503,  29  U.S.C.  1133. 

2.  Section  2560.503-1,  is  proposed  to 
be  revised  to  read  as  follows: 

S  2560.503-1    Claims  procedure. 

(a)  Scope  and  purpose.  In  accordance 
with  the  authority  of  sections  503  and 
505  of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA  or  the  Act), 
29  U.S.C.  1133, 1135,  this  section  sets 
forth  minimum  requirements  for 
employee  benefit  plan  procedures 
pertaining  to  claims  for  benefits  by 
participants  and  beneficiaries 
(hereinafter  referred  to  as  claimants)  or 
their  representatives.  Except  as 
otherwise  specifically  provided  herein, 
these  requirements  apply  to  every 
employee  benefit  plan  described  in 
section  4(a)  and  not  exempted  under 
section  4(b)  of  the  Act. 

(b)  Obligation  to  establish  and 
maintain  reasonable  claims  procedures. 
Every  employee  benefit  plan  shall 
establish  and  maintain  reasonable 
procedures  governing  the  filing  of 
benefit  claims,  notification  of  benefit 
determinations,  and  appeal  of  adverse 
benefit  determinations  (hereinafter 
collectively  referred  to  as  claims 
procedures).  The  claims  procedures  for 
a  plan  will  be  deemed  to  be  reasonable 
only  if: 

(1)  The  claims  procedures  comply 
with  the  requirements  of  paragraphs  (c), 
(d),  (e),  (f),  (g),  and  (h)  of  this  section, 
as  appropriate; 

(2)  A  description  of  all  claims 
procedures  (including,  in  the  case  of 
group  health  plan  services  or  benefits, 
procedures  for  obtaining 
preauthorizations.  approvals,  or 


utilization  review  decisions)  and  the 
applicable  time  frames  is  included  as 
part  of  a  summary  plan  description 
meeting  the  requirements  of  29  CFR 
2520.102-3; 

(3)  The  claims  procedures  do  not 
contain  any  provision,  and  are  not 
administered  in  a  way,  that  requires  a 
claimant  to  submit  an  adverse  benefit 
determination  to  arbitration  or  to  file 
more  than  one  appeal  of  an  adverse 
benefit  determination  prior  to  bringing  a 
civil  action  under  section  502(a)  of  the 
Act; 

(4)  The  claims  procedures  do  not 
contain  any  provision,  and  are  not 
administered  in  a  way.  that  unduly 
inhibits  or  hampers  the  initiation  or 
processing  of  claims  for  benefits.  For 
example,  a  provision  or  practice  that 
requires  payment  of  a  fee  or  costs  as  a 
condition  to  making  a  claim  or  to 
appealing  an  adverse  benefit 
determination  would  unduly  inhibit  the 
initiation  and  processing  of  claims  for 
benefits.  Also,  the  denial  of  a  claim  for 
failure  to  obtain  a  preauthorization  ~~ 
under  circimistances  that  would  make 
obtaining  such  preauthorization 
impossible  or  where  application  of  the 
preauthorization  process  could 
seriously  jeopardize  the  life  or  health  of 
the  claimant  [e.g.,  the  claimant  is 
imconscious  and  has  no  representative 
or  is  in  extremely  serious  need  of 
immediate  care  at  the  time  medical 
treatment  is  required)  would  constitute 

a  practice  that  imduly  inhibits  the 
initiation  and  processing  of  a  claim;     - 

(5)  The  claims  procedures  do  not 
foreclose  or  limit  the  ability  of  a 
representative  to  act  on  behalf  of  the 
claimant;  and 

(6)  The  claims  procedures  provide 
that,  in  the  event  that  a  claimant  or  a 
representative  of  a  claimant  makes  a 
benefit  request  that  fails  to  comply  with 
the  requirements  of  the  plan's 
procedures  for  making  a  claim,  the  plan 
administrator  shall  notify  the  claimant 
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of  such  failure  and  of  the  plan's 
procedures  governing  the  making  of  a 
claim.  The  plan  administrator  shall 
provide  this  notification  within  a 
reasonable  period  of  time  appropriate  to 
the  circumstances,  taking  into  account 
any  pertinent  medical  exigencies,  not  to 
exceed  5  days  (24  hours  in  the  case  of 
a  benefit  request  involving  urgent  care) 
following  receipt  of  the  benefit  request 
by  the  plan.  The  benefit  request  shall  be 
deemed  to  have  been  received  by  the 
plan  when  the  claimant  or 
representative  makes  a  communication 
reasonably  calculated  to  bring  the 
request  to  the  attention  of  persons 
responsible  for  benefit  claim  decisions. 
Communication  with  any  of  the 
following  shall  be  deemed  a 
communication  reasonably  calculated  to 
bring  the  claim  to  the  attention  of 
persons  responsible  for  benefit  claim 
decisions: 

(i)  In  the  case  of  a  single  employer 
plan,  either  the  organizational  «nit 
customarily  in  charge  of  employee 
benefits  matters  for  the  employer  or  any 
officer  of  the  employer; 

(ii)  In  the  case  of  a  plan  to  which 
more  than  one  employer  contributes  or 
which  is  established  or  maintained  by 
an  employee  organization,  the  joint 
board,  association,  committee,  or  similar 
group  (or  any  member  of  any  such 
board,  association,  committee  or  group) 
responsible  for  establishing  or 
maintaining  the  plan  or  the  person  or 
the  organizational  imit  customarily  in 
charge  of  employee  benefit  matters; 

(iiO  In  the  case  of  a  plan,  the  benefits 
of  which  are  provided  or  administered 
by  an  insurance  company,  insurance 
service,  third-party  contract 
administrator,  health  maintenance 
organization,  or  similar  entity,  the 
person  or  organizational  unit  with  the 
authority  to  pre-approve,  approve,  or 
deny  benefits  under  the  plan  or  any 
officer  of  the  insurance  comjjany, 
insurance  service,  third-party  contract 
administrator,  health  maintenance 
organization,  or  similar  entity. 

(iv)  For  purposes  of  paragraph  (b)(6) 
of  this  section,  a  communication  shall 
be  deemed  to  have  been  brought  to  the 
attention  of  an  organizational  unit  if  it 
is  received  by  any  person  employed  in 
such  unit. 

(7)  The  claims  procedures  provide 
that,  in  the  case  of  a  claim  involving 
urgent  care  within  the  meaning  of 
paragraph  (j)(l),  for  an  expedited 
process  pursuant  to  which — 

(i)  A  request  for  an  expedited 
determination  may  be  submitted  orally 
or  in  writing  by  the  claimant  or  the 
claimant's  representative;  and 

(ii)  All  necessary  information, 
including  the  plan's  benefit 


determination,  shall  be  transmitted 
between  the  plan  and  the  claimant  by 
telephone,  facsimile  or  other  similarly 
expeditious  method. 

(c)  Claim  for  benefits.  For  purposes  of 
this  section,  a  claim  for  benefits  is  a 
request  for  a  plan  benefit  or  benefits, 
made  by  a  claimant  or  by  a 
representative  of  a  claimant,  that 
comphes  with  a  plan's  reasonable 
procedure  for  making  benefit  claims.  In 
the  case  of  a  group  health  plan,  a  claim 
for  benefits  includes  a  request  for  a 
coverage  determination,  for 
preauthorization  or  approval  of  a  plan 
benefit  or  for  a  utilization  review 
determination  in  accordance  with  the 
terms  of  the  plan. 

(d)  Notification  of  benefit 
determination.  (1)  Except  as  provided  in 
paragraphs  (d)(2)  and  (d)(3)  of  this 
section,  the  plan  administrator  shall 
notify  a  claimant,  in  accordance  with 
paragraph  (e)  of  this  section,  of  the 
plan's  benefit  determination  within  a 
reasonable  period  of  time  after  receipt  of 
the  claim,  but  not  later  than  90  days 
after  receipt  of  the  claim  by  the  plan, 
unless  the  claimant  (or  the  claimant's 
representative)  has  failed  to  submit 
sufficient  information  to  determine 
whether,  or  to  what  extent,  benefits  are 
covered  or  payable  under  the  plan.  In 
the  case  of  such  a  failure,  the  plan 
administrator  shall  notify  the  claimant 
as  soon  as  possible,  but  not  later  than  45 
days  after  receipt  of  the  claim  by  the 
plan,  of  the  specific  information 
necessary  to  complete  the  claim.  The 
claimant  shall  then  be  afforded  not  less 
than  180  days  after  receipt  of  such 
notice  to  furnish  the  specified 
information  to  the  plan.  The  plan 
administrator  shall  notify  the  claimant 
of  the  plan's  benefit  determination 
within  a  reasonable  period  of  time,  but 
not  later  than  45  days  after  the  earlier 
of:  The  plan's  receipt  of  the  specified 
additional  information,  or  the  end  of  the 
period  afforded  the  claimant  to  submit 
the  specified  additional  information.  If 
special  circimistances  require  an 
additional  extension  of  time  for 
processing  the  claim,  the  plan 
administrator  shall  provide  the  claimant 
with  notice  of  the  extension  prior  to  the 
termination  of  the  initial  90-day  period. 
In  no  event  shall  such  extension  exceed 
a  period  of  90  days  from  the  end  of  such 
initial  period.  The  extension  notice 
shall  indicate  the  special  circumstances 
requiring  an  extension  of  time  and  the 
date  by  which  the  plan  expects  to  make 
the  benefit  determination. 

(2)  In  the  case  of  a  group  health  plan, 
the  plan  administrator  shall  notify  a 
claimant  of  the  plan's  benefit 
determination  in  accordance  with 


paragraph  (d)(2)(i),  (d)(2)(ii),  or 
(d)(2)(iii)  of  this  section,  as  appropriate. 

(i)  In  the  case  of  a  claim  involving 
urgent  care,  within  the  meaning  of 
paragraph  (j)(l)  of  this  section,  the  plan 
administrator  shall  notify  the  claimant, 
in  accordance  with  paragraph  (e)  of  this 
section,  of  the  plan's  benefit 
determination  as  soon  as  possible, 
taking  into  account  the  medical 
exigencies  of  the  case,  after  receipt  of 
the  claim  by  the  plan,  but  not  later  than 
72  hours  after  receipt  of  the  claim  by  the 
plan,  unless  die  claimant  (or  the 
representative  of  the  claimant)  fails  to 
provide  sufficient  information  to 
determine  whether,  or  to  what  extent, 
benefits  are  covered  or  payable  under 
the  plan.  In  the  case  of  such  a  failure, 
the  plan  administrator  shall  notify  the 
claimant  as  soon  as  possible,  but  not 
later  than  24  hours  after  receipt  of  the 
claim  by  the  plan  of  the  specific 
information  necessary  to  complete  the 
claim.  The  claimant  shall  be  afforded  a 
reasonable  amoimt  of  time,  taking  into 
account  the  circxmistances,  but  not  less 
than  48  hours,  to  provide  the  specified 
information.  The  plan  administrator 
shall  notify  the  claimant  of  the  plan's 
benefit  determination  as  soon  as 
possible  ,  but  in  no  case  later  than  48 
hours  after  the  earlier  of:  The  plan's 
receipt  of  the  specified  information,  or 
the  end  of  the  period  afforded  the 
claimant  to  provide  the  specified 
additional  information. 

(ii)  If  a  group  health  plan  has 
approved  a  benefit  or  service  to  be 
provided  for  a  specified  or  indefinite 
period  of  time,  any  reduction  or 
termination  of  such  benefit  or  service 
(other  than  by  plan  amendment  or 
termination)  before  the  end  of  such 

Eeriod  shall  constitute  an  adverse 
enefit  determination  within  the 
meaning  of  paragraph  (j)(2)  of  this 
section.  To  the  extent  that  such  an 
adverse  benefit  determination  denies  a 
claim  involving  urgent  care,  as  defined 
in  paragraph  (j)(l)  of  this  section,  the 
plan  administrator  shall  provide  notice 
of  the  adverse  benefit  determination,  in 
accordance  with  paragraph  (e)  of  this 
section,  at  a  time  sufficiently  in  advance 
of  the  reduction  or  termination  to  allow 
the  claimant  (or  a  representative  of  the 
claimant)  to  appeal  and  obtain  a 
determination  on  review  of  that  adverse 
benefit  determination  before  the  benefit 
is  reduced  or  terminated. 

(iii)  In  the  case  of  a  claim  that  does 
not  involve  urgent  care,  the  plan 
administrator  shall  notify  the  claimant, 
in  accordance  with  paragraph  (e)  of  this 
section,  of  the  plan's  benefit 
determination  within  a  reasonable 
period  of  time  appropriate  to  the 
circimistances,  taking  into  account  any 
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pertinent  medical  circumstances,  but 
not  later  than  15  days  after  receipt  of  the 
claim  by  the  plan,  unless  the  claimant 
(or  the  claimant's  representative)  has 
failed  to  submit  sufficient  information 
to  determine  whether,  or  to  what  extent, 
benefits  are  covered  or  payable  under 
the  plan.  In  the  case  of  such  a  failure, 
the  plan  administrator  shall  notify  the 
claimant  of  the  specific  information 
necessary  to  complete  the  claim  within 
a  reasonable  period  of  time  appropriate 
to  the  circumstances,  taking  into 
account  any  pertinent  medical 
circumstances,  but  not  later  than  5  days 
after  receipt  of  the  claim  by  the  plan. 
The  claimant  shall  then  be  afforded  not 
less  than  45  days  after  receipt  of  such 
notice  to  furnish  the  specified 
information  to  the  plan.  The  plan 
administrator  shall  notify  the  claimant 
of  the  plan's  benefit  determination 
within  a  reasonable  period  of  time  after 
the  earlier  of:  The  plan's  receipt  of  the 
specified  additional  information,  or  the 
end  of  the  period  afforded  the  claimant 
to  submit  the  specified  additional 
information,  but  in  no  event  later  than 
15  days  after  the  earlier  of  those  two 
dates. 

(3)  In  the  case  of  a  plan  that  provides 
disability  benefits,  paragraph  (d)(1)  of 
this  section  shall  apply  to  claims 
involving  disability  benefits,  except  that 
"30  days"  shall  be  substituted  therein 
for  "90  days"  and  "15  days"  shall  be 
substituted  therein  for  "45  days," 
wherever  such  terms  appear  in  that 
paragraph. 

(e)  Manner  and  content  of  notification 
of  benefit  determination.  (1)  Except  as 
provided  in  paragraph  (e)(2)  of  this 
section,  the  plan  administrator  shall 
provide  a  claimant  vdth  written  or 
electronic  notification  of  the  plan's 
benefit  determination.  Any  electronic 
notification  shall  comply  with  the 
standards  imposed  by  29  CFR 
2520.104b-l(c)(l){i),  (iii).  and  (iv).  In 
the  case  of  an  adverse  benefit 
determination,  within  the  meaning  of 
paragraph  (j)(2)  of  this  section,  the 
notification  shall  set  forth,  in  a  manner 
calculated  to  be  understood  by  the 
claimant: 

(i)  The  specific  reasons  for  the  adverse 
determination;' 

(ii)  Reference  to  the  specific  plan 
provisions  (including  any  internal  rules, 
guidelines,  protocols,  criteria,  etc.)  on 
which  the  determination  is  based; 

(iii)  A  description  of  any  additional 
material  or  information  necessary  for 
the  claimant  to  complete  the  claim  and 
an  explanation  of  why  such  material  or 
information  is  necessary; 

(iv)  A  description  of  the  plan's  review 
procedures  and  the  time  limits 
applicable  to  such  procedures. 


including  a  statement  of  the  claimant's 
right  to  bring  a  civil  action  under 
section  502(a)  of  the  Act  following  an 
adverse  benefit  determination  on 
review;  and 

(v)  In  the  case  of  an  adverse  benefit 
determination  by  a  group  health  plan 
involving  a  claim  for  urgent  care,  a 
description  of  the  expedited  review 
process  applicable  to  such  claims. 

(2)  In  the  case  of  an  adverse  benefit 
determination  by  a  group  health  plan 
involving  a  claim  for  urgent  care,  the 
information  described  in  paragraph 
(e)(1)  of  this  section,  may  be  provided 
to  the  claimant  orally  within  the  time 
frame  prescribed  in  paragraph  (d)(2)(i) 
of  this  section,  provided  that  a  written 
or  electronic  notification  in  accordance 
virith  paragraph  (e)(1)  of  this  section,  is 
furnished  to  the  claimant  not  later  than 
3  days  after  the  oral  notification. 

(f)  Appeal  of  adverse  benefit 
determinations.  (1)  In  general.  Every 
employee  benefit  plan  shall  establish 
•and  maintain  a  procedure  by  which  a 
claimant  shall  have  a  reasonable 
opportunity  to  appeal  an  adverse  benefit 
determination,  within  the  meaning  of 
paragraph  (j)(2)  of  this  section,  to  an 
appropriate  named  fiduciary  of  the  plan, 
and  under  which  there  will  be  a  full  and 
fair  review  of  the  claim  and  the  adverse 
benefit  determination. 

(2)  Full  and  fair  review.  A  claims 
procedure  v«ll  not  be  deemed  to 
provide  a  claimant  with  a  reasonable 
opportimity  for  a  full  and  fair  review  of 
a  claim  and  adverse  benefit 
determination  unless: 

(i)  In  the  case  of  all  plans,  the  claims 
procedure — 

(A)  Provides  claimants  a  reasonable 
period  of  time,  related  to  the  nature  of 
the  benefit  which  is  the  subject  of  the 
claim  and  the  attendant  circumstances 
within  which  to  appeal  the 
determination.  In  the  case  of  a  group 
health  plan  or  a  disability  plan,  such 
period  shall  not  be  less  than  180  days 
follovdng  receipt  by  the  claimant  of  a 
written  notification  of  the  adverse 
benefit  determination.  In  the  case  of  a 
plan,  other  than  a  group  health  plan  or 
a  disability  plan,  such  period  of  time 
shall  not  be  less  than  60  days  following 
receipt  by  the  claimant  of  a  vmtten 
Notification  of  the  adverse  benefit 
determination; 

(B)  Provides  claimants  the 
opportimity  to  submit  written 
comments,  documents,  records,  and 
other  information  relating  to  the  claim 
for  benefits; 

(C)  Provides  that  a  claimant  shall  be 
provided,  upon  request,  reasonable 
access  to,  and  copies  of,  all  documents, 
records,  and  other  information  relevant 
to  the  claimant's  claim  for  benefits. 


without  regard  to  whether  such 
documents,  records,  and  information 
were  considered  or  relied  upon  i» 
making  the  adverse  benefit 
determination  that  is  the  subject  of  the 
appeal. 

(D)  Provides  for  a  review  that: 

(1)  Does  not  afford  deference  to  the 
initial  adverse  benefit  determination, 
and 

[2]  Takes  into  account  all  comments, 
documents,  records,  and  other 
information  submitted  by  the  claimant 
(or  the  claimant's  representative) 
relating  to  the  claim,  without  regard  to 
whether  such  information  was 
submitted  or  considered  in  the  initial 
benefit  determination;  and  

(E)  Provides  for  review  by  an 
appropriate  named  fiduciary  of  the  plan 
who  is  neither: 

(1)  The  party  who  made  the  adverse 
benefit  determination  that  is  the  subject 
of  the  appeal,  nor 

(2)  The  subordinate  of  such  party, 
(ii)  In  the  case  of  a  group  health  plan, 

the  claims  procedure — 

(A)  Provides  that,  in  deciding  appeals 
of  any  adverse  benefit  determination 
involving  a  medical  judgment, 
including  determinations  with  regard  to 
whether  a  particular  treatment,  dnig,  or 
other  item  is  experimental, 
investigational,  or  not  medically 
necessary  or  appropriate,  the 
appropriate  named  fiduciary  shall 
consult  writh  a  health  care  professional, 
as  defined  in  paragraph  {j)(5)  of  this 
section,  who  has  appropriate  training 
and  experience  in  the  field  of  medicine 
involved  in  the  medical  judgment; 

(B)  Provides  that  the  health  care 
professional  engaged  for  purposes  of  a 
consultation  under  paragraph 
(f)(2)(ii)(A)  of  diis  section  shall  be 
independent  of  any  health  care 
professional  who  participated  in  the 
initial  adverse  benefit  determination; 
and 

(C)  Provides  in  the  case  of  a  claim 
involving  urgent  care,  within  the 
meaning  of  paragraph  (j)(l)  of  this 
section,  for  an  expedited  review  process 
pursuant  to  which — 

(1)  A  request  for  an  expedited  appeal 
of  an  adverse  benefit  determination  may 
be  submitted  orally  or  in  writing  by  the 
claimant  or  the  claimant's 
representative;  and 

(2)  All  necessary  information, 
including  the  plan's  benefit 
determination  on  review,  shall  be 
transmitted  between  the  plan  and  the 
claimant  by  telephone,  facsimile,  or 
other  available  similarly  expeditious 
method. 

(g)  Notification  of  benefit 
determination  on  review.  (1)  Except  as 


48408  Federal  Register /Vol.  63,  No.  174 /Wednesday,  September  9,  1998 /Proposed  Rules 


provided  in  paragraphs  (g)(2)  and  (g)(3) 
of  this  section — 

(i)  The  plan  administrator  shall  notify 
a  claimant,  in  accordance  with 
paragraph  (h)  of  this  section,  of  the 
plan's  benefit  determination  on  review 
within  a  reasonable  period  of  time,  but 
not  later  than  60  days  after  the  plan's 
receipt  of  the  claimant's  request  for 
review  of  an  adverse  benefit 
determination,  unless  special 
circiunstances  (such  as  the  need  to  hold 
a  hearing,  if  the  plan  procedure 
provides  for  a  hearing)  require  an 
extension  of  time  for  processing,  in 
which  case  the  claimant  shall  be 
notified  of  the  plan's  benefit 
determination  on  review  as  soon  as 
possible,  but  not  later  than  120  days 
after  receipt  of  a  request  for  review. 

(ii)  In  the  case  of  a  plan  with  a 
committee  or  board  of  trustees 
designated  as  the  appropriate  named 
fiduciary  that  holds  regularly  scheduled 
meetings  at  least  quarterly,  the 
appropriate  named  fiduciary  shall  make 
a  benefit  determination  no  later  than  the 
date  of  the  meeting  of  the  committee  or 
board  that  immediately  follows  the 
plan's  receipt  of  a  request  for  review, 
unless  the  request  for  review  is  filed 
within  30  days  preceding  the  date  of 
such  meeting.  In  such  case,  a  benefit 
determination  may  be  made  by  no  later 
than  the  date  of  the  second  meeting 
following  the  plan's  receipt  of  the 
request  for  review.  If  special 
circumstances  (such  as  the  need  to  hold 
a  hearing,  if  the  plan  procedure 
provides  for  a  hearing)  require  a  further 
extension  of  time  for  processing,  a 
benefit  determination  shall  be  rendered 
not  later  than  the  third  meeting  of  the 
committee  or  board  following  the  plan's 
receipt  of  the  request  for  review.  If  such 
an  extension  of  time  for  review  is 
required  because  of  special 
cirounstances,  the  plan  administrator 
shall  provide  the  claimant  with  written 
notice  of  the  extension,  describing  the 
special  circumstances  and  the  date  as  of 
which  the  benefit  determination  will  be 
made,  prior  to  the  commencement  of  the 
extension.  The  plan  administrator  shall 
provide  the  claimant  with  notification 
of  the  benefit  determination  in 
accordance  with  paragraph  (h)  of  this 
section  as  soon  as  possible,  but  not  later 
than  5  days  after  the  benefit 
determination  is  made. 

(2)  In  the  case  of  a  group  health 
plan — 

(i)  The  plan  administrator  shall  notify 
the  claimant,  in  accordance  with 
paragraph  (h)  of  this  section,  of  the 
plan's  benefit  determination  on  review 
within  a  reasonable  period  of  time 
appropriate  to  the  circumstances,  taking 
into  account  any  pertinent  medical 


circumstances,  but  not  later  than  30 
days  after  receipt  by  the  plan  of  the 
claimant's  request  for  review  of  an 
adverse  benefit  determination,  imless 
the  claim  involves  urgent  care. 

(ii)  If  a  claim  involves  urgent  care,  the 
plan  administrator  shall  notify  the 
claimant  of  the  plan's  benefit 
determination  on  review  as  soon  as 
possible,  taking  into  account  the 
medical  exigencies  of  the  case,  after 
receipt  by  the  plan  of  the  request  for 
review,  but  not  laterthan  72  hours  after 
receipt  of  the  claimant's  request  for 
review  of  an  adverse  benefit 
determination. 

(3)  Claims  involving  disability 
benefits  shall  be  governed  by  paragraph 
(g)(l)(i)  of  this  section,  except  that  "45 
days"  shall  be  substituted  therein  for 
"60  days,"  and  "90  days"  shall  be 
substituted  therein  for  "120  days." 
wherever  such  terms  appear  in  that 
paragraph. 

(4)  The  plan  administrator  shall,  in 
accordance  with  the  statements  required 
by  paragraphs  (h)(3)  and  (h)(4)  of  this 
section,  provide  claimants  with  copies 
of,  or  reasonable  access  to,  the 
documents  and  records  described  in 
paragraph  (h)(3)  or  paragraph  (h)(4)  of 
this  section,  or  both,  as  appropriate. 

(h)  Manner  and  content  of  notification 
of  benefit  determination  on  review.  The 
plan  administrator  shall  provide  a 
claimant  with  written  or  electronic 
notification  of  a  plan's  benefit 
determination  on  review.  Any  electronic 
notification  shall  comply  with  the 
standards  imposed  by  29  CFR 
2520.104b-l(c)(l)(i),  (iii).  and  (iv).  In 
the  case  of  an  adverse  benefit 
determination,  within  the  meaning  of 
paragraph  (j)(2)  of  this  section,  the 
notification  must  set  forth,  in  a  manner 
calculated  to  be  understood  by  the 
claimant: 

(1)  The  specific  reasons  for  the 
adverse  determination; 

(2)  Reference  to  the  specific  plan 
provisions  (including  any  internal  rules, 
guidelines,  protocols,  criteria,  etc.)  on 
which  the  benefit  determination  is 
based; 

(3)  A  statement  that  the  claimant  is 
entitled  to  receive,  upon  request, 
reasonable  access  to,  and  copies  of,  all 
documents  and  records  relevant  to  the 
claimant's  claim  for  benefits,  without 
regard  to  whether  such  records  were 
considered  or  relied  upon  in  making  the 
adverse  benefit  determination  on 
review,  including  any  reports,  and  the 
identities,  of  any  experts  whose  advice 
was  obtained;  and 

(4)  A  statement  of  the  claimant's  right 
to  bring  a  civil  action  under  section 
502(a)  of  the  Act  following  an  adverse 
benefit  determination  on  review. 


(i)  Failure  to  establish  and  follow 
reasonable  claims  procedures.  In  the 
case  of  the  failure  of  a  plan  to  establish 
or  follow  claims  procedures  consistent 
with  the  requirements  of  this  section,  a 
claimant  shall  be  deemed  to  have 
exhausted  the  administrative  remedies 
available  under  the  plan  and  shall  be 
entitled  to  piusue  any  available 
remedies  under  section  502(a)  of  the  Act 
on  the  basis  that  the  plan  has  failed  to 
provide  a  reasonable  claims  procedure 
that  would  yield  a  decision  on  the 
merits  of  the  claim. 

(j)  Definitions.  For  purposes  of  this 
section — 

(1)  (i)  A  claim  involving  urgent  care 
is  any  claim  for  medical  care  or 
treatment  with  respect  to  which  the 
application  of  the  time  periods  for 
making  non-urgent  care 
determinations — 

(A)  Could  seriously  jeopardize  the  life 
or  health  of  the  claimant  or  the  ability 
of  the  claimant  to  regain  maximiun 
function,  or, 

(B)  In  the  opinion  of  a  physician  with 
knowledge  of  the  claimant's  medical 
condition,  would  subject  the  claimant  to 
severe  pain  that  caxmot  be  adequately 
managed  without  the  care  or  treatment 
that  is  subject  of  the  claim. 

(ii)  Except  as  provided  in  paragraph 
(j)(l)(iii)  of  this  section,  whether  a  claim 
is  a  "claim  involving  lu^ent  care" 
vdthin  the  meaning  of  paragraph 
(j)(l)(i)(A)  of  this  section  is  to  be 
determined  by  an  individual  acting  on  - 
behalf  of  the  plan  applying  the 
judgment  of  a  reasonable  individual 
who  is  not  a  trained  health  professional. 

(iii)  Any  claim  that  a  physician  with 
knowledge  of  the  claimant's  medical 
condition  determines  is  a  "claim 
involving  urgent  care"  within  the 
meaning  of  paragraph  (j)(l)(i)  of  this 
section  shall  be  treated  as  a  "claim 
involving  urgent  care"  for  purposes  of 
this  section. 

(2)  The  term  adverse  benefit 
determination  means  any  of  the 
following:  a  denial,  reduction,  or 
termination  of,  or  a  failure  to  provide  or 
make  payment  (in  whole  or  in  part)  for, 
a  benefit,  including  a  denial,  reduction, 
or  termination  of,  or  a  failure  to  provide 
or  make  payment  (in  whole  or  in  part) 
for,  a  benefit  resulting  bom  the 
appUcation  of  any  utilization  review 
directed  at  cost  containment,  as  well  as 
a  failure  to  cover  an  item  of  service  for 
which  benefits  are  otherwise  provided 
because  it  is  determined  to  be 
experimental  or  investigational  or  not 
medically  necessary  or  appropriate. 

(3)  The  term  notice  or  notification 
means  the  delivery  or  furnishing  of 
information  to  an  individual  in  a 
maimer  that  satisfies  the  standards  of  29 
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CFR  2520.104b-l(b)  as  appropriate  with 
respect  to  material  required  to  be 
furnished  or  made  available  to  an 
individual. 

(4)  The  term  ff-oup  health  plan  has 
the  meaning  given  that  term  by  section 
733(a)  of  the  Act. 

(5)  The  term  health  care  professional 
means  a  physician  or  other  health  care 
professional  licensed,  accredited,  or 
certified  to  perform  specified  health 
services  consistent  with  State  law. 

(k)  Apprenticeship  plans.  This  section 
does  not  apply  to  employee  benefit 
plans  that  provide  solely  apprenticeship 
training  benefits. 


(1)  Effective  date.  This  section  is 
effective  (180  days  after  publication  of 
the  final  regulation). 

(m)  Applicability  Dates.  (1)  Except  as 
provided  in  paragraph  (m)(2)  of  this 
section,  this  section  shall  be  applicable 
to  plans  on  the  later  of  the  effective  date 
or  the  first  day  of  the  first  plan  year 
bMinning  on  or  after  the  effective  date. 

(2)  In  the  case  of  a  coUectivefy 
bargained  plan  that  is  not  subject  to 
section  302(c)(5)  of  the  Labor 
Management  Relations  Act,  1947,  29 
U.S.C.  186(c)(5),  this  section  is  effective 
as  of  the  first  day  of  the  plan  year 
beginning  on  or  after  the  later  of:  July  1. 


1999,  or  the  date  on  which  the  last  of 
the  collective  bargaining  agreements 
relating  to  the  plan  terminates 
(determined  without  regard  to  any 
extension  thereof  agreed  to  after  July  1, 
1999). 

Signed  at  Washington,  D.C.,  this  28th  day 
of  August,  1998. 

Meraditfa  Miller, 

Deputy  Assistant  Secretary  for  Policy.  Pension 
and  Wei  fare  Benefits  Administration.  U.S. 
Department  of  Labor. 

(FR  Doa  98-23730  Filed  9-4-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Federal  Student  Assistance  Programs 
Under  Title  IV  of  the  Higher  Education 
Act  of  1965,  as  Amended 

agency:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
participation  in  the  Quality  Assurance 
Program.  . 


summary:  The  Secretary  invites 
institutions  of  higher  education  that  are 
not  currently  participating  in  the 
Quality  Assurance  (QA)  Program  under 
section  487A  of  the  Higher  Education 
Act  of  1965,  as  amended,  to  submit  a 
letter  of  application  to  participate 
beginning  vi/ith-the  1998-1999  award 
year.  An  institution  that  wishes  to  apply 
may  do  so  by:  (1)  Mailing  a  letter  of 
application  to  Barbara  Mroz,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW  (Room  3925, 
ROB-3),  Washington.  DC  20202-5232; 
(2)  faxing  its  application  to  (202)  708- 
9485;  or  (3)  submitting  its  application 
electronically  to  Mr.  Warren  Farr  at 
Warren_Farr@Ed.gov  or  Mr.  John  Hill 
at  John_Hill@Ed.gov. 
DATES:  Applications  may  be  submitted 
any  time  after  September  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Hill,  telephone:  (202)  260-4788. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday.  Individuals 
with  disabilities  may  obtain  this 
document  in  an  alternate  format  [e.g., 
Braille,  large  print,  audio  tape  or 
computer  diskette)  on  request  to  the 
contract  person  Hsted  in  the  preceding 
paragraph. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Education  is  undertaking 
a  series  of  initiatives  to  simplify 
regulations  and  administrative 
processes  for  the  Federal  student 
assistance  programs  authorized  by  Title 
IV  of  the  Higher  Education  Act  of  1965. 
as  amended  (HE A). 

As  a  part  of  this  student  aid  reform 
effort,  the  Secretary  intends  to  expand 
the  QA  Program.  Begun  on  a  pilot  basis 
in  1985.  the  QA  Program  currently 
permits  participating  institutions  to 
develop  and  implement  their  own 
comprehensive  systems  to  verify 
student  Tinancial  aid  application  data. 
Participation  in  the  program  is  entirely 
voluntary.  The  Secretary  is  authorized 
to  exempt  participating  institutions 
from  the  reporting  and  verification 
requirements  that  would  otherwise 
apply  and  to  substitute  other  quaUty 


assurance  reporting  requirements  for 

them. 

The  Department  continues  to  support 
expansion  of  the  QA  Program  to  include 
more  comprehensive  flexibility  in  areas 
such  as  institutional  processing  and 
disbursements  of  Title  IV  funds, 
verification  of  student  financial  aid 
application  data,  and  student  services. 

Presently,  142  schools  participate  in 
the  QA  program,  and  the  Secretary  has 
exempted  these  schools  from  several 
provisions  of  the  Student  Assistance 
General  Provisions  regulations  relating 
to  verification.  Beginning  with  the 
1998-99  award  year,  the  Secretary 
intends  to  expand  the  QA  Program  by 
increasing  the  number  of  schools  that 
participate  in  it. 

Invitation  for  Applications 

The  Secretary  invites  institutions  of 
higher  education  that  administer  one  or 
more  Title  IV  programs  to  submit 
applications  to  participate  in  the  QA 
Program  beginning  with  the  1998-1999 
award  year.  Institutions  that  currently 
participate  in  the  program  may  continue 
to  do  so  without  submitting  new 
applications.  Because  training 
workshops  will  be  scheduled  during  the 
fall,  institutions  are  encouraged  to  apply 
as  soon  as  possible.  The  Secretary 
anticipates  that  the  review  of 
applications  will  begin  within  45  days 
of  the  date  of  this  notice.  However, 
applications  that  are  received  later  will 
also  be  considered. 

The  Secretary  will  review 
applications  on  the  basis  of 
demonstrated  institutional  performance, 
as  indicated  by  information  currently  on 
file  that  pertains  to  the  institution  and 
information  in  the  letter  of  application 
that  reflects  the  institution's 
commitment  to  the  Secretary's  current 
quality  assurance  goals.  Those  goals  are 
the  following: 

(1)  To  improve  the  accuracy  of  Title 
rV  student  aid  awards; 

(2)  To  increase  institutional  flexibility 
in  managing  student  aid  funds  while 
maintain  accountability  for  the  proper 
use  of  those  funds; 

(3)  To  encourage  the  development  of 
innovative  management  approaches; 
and 

(4)  To  place  responsibility  for  quality 
control  and  quality  improvement  at  the 
point  where  funds  and  services  are 
delivered — ^the  institution. 

Features  of  the  Program 

The  QA  Program  is  a  management 
tool  for  the  institutions  and  an 
alternative  oversight  strategy  for  the 
Federal  government.  Institutions  are 
given  the  flexibility  to  conduct  self- 
assessments  to  find  their  strengths  and 


weaknesses.  Institutions  are  also 
provided  with  a  methodology  to 
measure  findings  and  design  corrective 
measures  for  quality  improvements. 

QA  is  a  program  that  works  at  large 
research  institutions,  as  well  as  2-year 
colleges,  and  at  public,  private,  and 
proprietary  institutions.  It  provides 
participants  with  the  tools,  techniques, 
and  framework  to  change  and  improve 
the  way  they  work.  It  is  a  partnership 
between  the  Department  and  the 
participating  institutions  where  both 
parties  become  engaged  in  promoting 
continuous  improvement  in  the 
administration  and  delivery  of  the 
student  financial  assistance  programs 
and  services. 

The  Secretary  encourages  institutions 
participating  in  the  QA  Program  to 
employ  a  continuous  cycle  of 
assessment  and  improvement  as  they 
develop  and  implement  their  systems  to 
verify  student  aid  application  data. 
Institutions  evaluate  their  verification 
procedures,  adopt  improvements  in 
those  procedures,  test  the  effects  of 
those  improvements,  and  adopt  further 
improvements. 

Institutions  that  participate  in  the  QA 
program  will  be  free  to  develop  and 
implement  their  own  comprehensive 
verification  systems.  It  is  the  Secretary's 
intention  to  exempt  QA  institutions 
frt)m  certain  designated  requirements  in 
34  CFR  Part  668,  Subpart  E. 

As  provided  by  section  487A(b)  of  the 
^  HEA,  the  Secretary  may  substitute  other 
quality  assurance  reporting 
requirements  that  may  be  necessary  to 
ensure  accountability  and  compliance 
with  Title  IV  programs. 

The  Secretary  believes  that  the 
process  of  continuous  improvement  in 
verification  systems  fostered  by  the  QA 
Program  has  enhanced  the  integrity  of 
those  systems  at  participating 
institutions.  By  expanding  the  program 
to  include  other  management  areas,  the 
Secretary  believes  that  it  can  serve  to 
promote  improvements,  not  only  in  the 
accuracy  of  student  aid  awards  and 
payments,  but  also  in  the  management 
of  student  aid  offices  and  the  delivery 
of  services  to  students. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  dociunent,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  the  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
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Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf.  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-800-293-6498. 

Anyone  may  also  view  these 
docimients  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone  (202)  219-1511 
or,  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option  G- 
files/Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Authority:  42  U.S.C.  2753. 

Dated:  September  1, 1998. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  98-24088  Filed  9-8-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE      * 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart16 
[FAR  Case  98-007] 
RIN  9000-AI08 

Federal  Acquisition  Regulation; 
Competition  Under  Multiple  Award 
Task  and  Delivery  Order  Contracts 

AGENCIES:  Department  of  Defense  (DOD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

action:  Proposed  rule  with  request  for 

comments. 

summary:  The  Civilian  Agency   . 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  clarify 
the  procedures  governing  placement  of 
orders  imder  multiple  award  indefinite 
delivery  contracts.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30, 1993.  This  is  not  a  major 
rule  under  5  U.S.C.  804. 
DATES:  Comments  should  be  submitted 
on  or  before  November  9, 1998  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  Attn:  Ms.  Laurie 
Duarte.  1800  F  Street,  NW,  Room  4035, 
Washington,  DC  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
farcase.98-0076tesa.gov. 

Please  cite  FAR  case  98-007  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building.  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Mr. 
Ralph  DeStefano,  Procxwement  Analyst, 
at  (202)  501-1758.  Please  cite  FAR  case 
98-007. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  amends  the 
procedures  for  placing  orders  under 


multiple  award  contracts  at  FAR 
16.505(b)(1)  to  emphasize  that  agencies 
shall  not  use  any  method  of  placing 
orders,  such  as  allocation  or  designation 
of  any  preferred  awardee(s),  that  would 
result  in  fair  consideration  not  being 
given  to  all  awardees  prior  to  placing 
each  order.  The  proposed  rule  also 
makes  some  editorial  changes  at  FAR 
16.505(b)(2). 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  merely  amends  the 
FAR  to  clarify  the  existing  prohibition 
against  allocation  of  orders  placed 
under  multiple  award  contracts.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed. 
Comments  are  invited  firom  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case  98-007),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  fi'om 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  16 

Government  procurement. 

Dated:  September  2, 1998. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Part  16  be  amended  as  set  forth  below: 

PART  16— TYPES  OF  CONTRACTS 

1.  The  authority  citation  for  48  CFR 
Part  16  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  16.505  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2)(i),  and 
(b)(2)(ii)  to  read  as  follows: 

16.505    Ordering. 


(b)  Orders  under  multiple  award 
contracts.  (1)  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  for 
orders  issued  imder  multiple  delivery 
order  contracts  or  multiple  task  order 
contracts,  each  awardee  shall  be 
provided  a  fair  opportunity  to  be 
considered  for  each  order  in  excess  of 
$2,500.  In  determining  the  procedures 
for  providing  awardees  a  fair 
opportunity  to  be  considered  for  each 
order,  contracting  officers  shall  exercise 
broad  discretion.  The  contracting 
officer,  in  making  decisions  on  the 
award  of  any  individual  task  order, 
should  consider  factors  such  as  past 
performance  on  earlier  tasks  under  the 
multiple  award  contract,  quality  of 
deliverables,  cost  control,  price,  cost,  or 
other  factors  that  the  contracting  officer 
believes  are  relevant.  In  evaluating  past 
performance  on  individual  orders,  the 
procedural  requirements  in  subpart 
42.15  are  not  mandatory.  The 
procedures  and  selection  criteria  that 
will  be  used  to  provide  multiple 
awardees  a  fair  opportimity  to  be 
considered  for  each  order  must  be  set 
forth  in  the  solicitation  and  contract. 
The  procedures  for  selecting  awardees 
for  the  placement  of  particular  orders 
need  not  comply  with  the  competition 
requirements  of  part  6.  However, 
methods  such  as  allocation,  or 
designation  in  any  way  of  any  preferred 
awardees,  that  would  result  in  less  than 
fair  consideration  being  given  to  all 
awardees  prior  to  placing  each  order  is 
prohibited.  Formal  evaluation  plans  or 
scoring  of  quotes  or  offers  are  not 
required.  Agencies  may  use  oral 
proposals  and  streamlined  procedures 
when  selecting  an  order  awardee.  In 
addition,  the  contracting  officer  need 
not  contact  each  of  the  multiple 
awardees  xmder  the  contract  before 
selecting  an  order  awardee  if  the 
contracting  officer  has  information 
available  to  ensure  that  each  awardee  is 
provided  a  fair  opportunity  to  be 
considered  for  each  order. 

(2)*  •  * 

(i)  The  agency  need  for  the  supplies 
or  services  is  so  urgent  that  providing 
the  opportunity  would  result  in 
unacceptable  delays; 

(ii)  Only  one  contractor  is  capable  of 
providing  the  supplies  or  services  at  the 
level  of  quality  required  because  the 
supplies  or  services  are  unique  or  highly 
specialized; 
•        •        •        *        * 

(PR  Doc.  98-24140  Filed  9-8-98;  8:45  am] 
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207 .46718 

310 ™ 46718 

312 46718 

316 .46718 

600 46718 

601 4671 8 

607 46718 

610 4671 8 

640 .46718 

660 46718 

23  CFR 

1225 46881 

1340 46389 

24  CFR 

5 46566.  46582 

200 46582 

207 46566 

236 .46582 

266 „ 46566,  46582 

880 46566,  46582 

881 46566 

882 46566 

883 46566 

884 46566 

886 — 46566,  46582 

891 46566 

W/1  ••■-■•»•••■■■*»>•••••••«•■••  •••..4o59o 
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902. 
965. 
982.. 
983., 


.46596 
.46566 
.46582 
.46566 


36CFR 

242 


.46394 


721 .48127 

745 46734 


26CFR 

1 47172 

PropoMdRut— 

1 .._ 46937.  47214.  47455. 

48144.  48148.  48154 

29CFR 

406 46887 

408 ~ 46887 

2520 ~ 48372 

Proposed  RuIm: 

2520 - 48376 

2560 - 48390 

30CFR 

21 471 18 

24 47118 

75„ 47118 

917 47091 

PropoMd  RulM: 

26 47120 

29 47120 

57 „ 47120 

70 47123 

71  „ : ...471 23 

75.. 47120 

90 47123 

707 46951 

874 46951 

33CFR 

100 47425 

117 47174.  47426.  47427 

165 .- 46652.  46888.  46889, 

46890.46891,47428 
Proposed  Rules: 
165 47455 


37CFR 

1 47891 

2 48081 

3 48081 

Proposed  Rules: 

201 4721 5 


38CFR 

17 


..48100 


39CFR 

241.... 46654 

Proposed  Rules; 

111 46719 

501 4628 

502 4671 9.  46728 

3001 46732,  47456 

40CFR 

52 46658.  46659.  46662. 

46664.  46892,  46894.  47174. 

47179.  47429.  47431,  47434, 
48106 

62 47436 

63 46526 

141 47098 

1 42 48076 

143 47098 

180 48109.  481 13. 481 16 

268 48124 

721 481 57 

745 „ 46668 

Proposed  Rules: 

51 46952 

52 46732.  46733.  46942. 

47217.  47217,  47458.  47459 

62 47459 

135 48078 

141 ...471 15 

143 47115 


41CFR 

301 


..47438 


42CFR 

1000 '. 46676 

1 001 .46676 

1002 46676 

1005 .46676 

Prnnnimrt  Rutas: 

5 46538 

51  c 46538 

409 47552 

410 47552 

41 1 47552 

412 47552 

413 47552 

419 47552 

489 47552 

498 47552 

1003 47552 

1 001 .46736 

1002... 46736 

1003 .46736 

45CFR 

Proposed  Rules: 

1207 46954 

1208 46963 

1209 46972 

2551 „.46954 

2552 46963 

2553 .". 46972 


46CFR 

Proposed  Rules: 
249 


..47217 


47CFR 

Ch.  I ...47460 

1 47438 


Proposed  Rules: 

73 46978.46979 

48CFR 

246 47439 

1504 46898 

1542 46898 

1552 .46898 

Proposed  RuIsk 

16 48416 

232 47460 

252 ~„. 47460 

49  CFR 

195 46692 

571 46899 

1 002 46394 

1182 46394 

1 1 87 36394 

1 1 88 46394 

Proposed  Rules: 

1 71 46844 

172 46844 

173 46844 

178 ....„ 46844 

229 48294 

231 48294 

232 48294 

572 46979,49981 

50  CFR 

17 46900 

20 36399 

32 4691 0 

100 46394 

226 46693 

660 46701 

679 47461 

Proposed  Rules: 

17 48162.  48165,  48166 

622 47461 

648 47218,  48167,  48168 

679 46993,47218 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  9. 
1998 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  emerency' 
exemptions,  etc.: 
Fenpropathrin;  published  9- 
9-98 
Pesticides;  emergency 
exemptions,  etc.: 
Mefenpyrdiethyl;  published 
9-9-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Acrylic  acid  terpolymer; 
published  9-9-98 
Toxic  substances: 
S'-gnificant  new  uses — 
Rule  removals;  published 
9-9-98 

FEDERAL  TRADE 

COMMISSION 

Industry  guides: 
Private  vocational  and 
distance  education 
schools;  published  8-10- 
98 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Medical  devices: 
Premarket  approval 
applications;  30-day 
notices  and  135-day  PMA 
supplement  review; 
published  4-27-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Acquisition  regulations: 
Health  benefits.  Federal 
employees — 
Participating  carriers 
placing  incentives  in 
contracts  with  health 
care  providers  or  health 
care  workers;  gag 
clauses  prohit>ition; 
published  8-10-98 

SMALL  BUSINESS 
ADMINISTRATION 

HUBZone  empowerment 

contracting  program; 

implementation;  published  6- 

11-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Regattas  and  marine  parades: 


Delaware  River  marine 
events;  published  8-10-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Glaser-Dirks  Flugzeugbau 

GmbH;  published  7-22-98 
Maule  Aerospace 

Technokjgy  Corp.; 

published  7-21-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Pears  (Bartiett)  grown  in— 
Oregon  and  Washington; 
comments  due  by  9-14- 
98;  published  7-16-98 
Perishat)le  Agricultural 
Commodities  Act; 
implementatkm: 
Retailers,  grocery 
wfiolesalers.  arxj  other 
licensees;  Ik^nse  renewal 
periods;  comments  due  by 
9-14-98;  published  7-31- 
98 
Potatoes  (Irish)  grown  in — 

Colorado;  comments  due  by 
9-14-98;  published  7-16- 
98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Gypsy  nx>th;  comments  due 
by  9-14-98;  published  7- 
16-98 

AGRICULTURE 

DEPARTMENT 

Rural  Telephone  Bank 

Loan  policies: 

Telecommunications  loan 
program;  loan  contract 
and  mortgage 
documentation  reform 
initiative;  comments  due 
by  9-17-98;  published  8<- 
18-98 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  system 

construction  policies  and 

procedures: 

Telecommunications 
borrowers  preioan  and 
postloan  requirements; 
reduction  of  RUS 
oversight  with  respect  to 
preparation  of  plans  and- 


spedficatkxis.  etc.; 
comments  due  by  9-15- 
98;  published  7-17-98 
Telephone  k>ans: 
Post-k>an  policies  and 
procedures;  toan  contract 
and  nrwrtgage 
documentation  reform 
initiative;  comments  due 
by  9-17-98;  published  8- 
18-98 

COMMERCE  DEPARTMENT 
National  Oceanic  ar>d 
Atmospheric  Administration 
Fishery  conservation  and 
management 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
South  Atlantic  snapper- 
grouper,  comments  due 
by  9-14-98;  published 
8-14-98 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits  to  conduct 
experimental  fisNng; 
applications;  coriYnents 
due  by  9-15-98; 
published  8-28-98 
Northeastern  United  States 
fisheries — 
Mid-AUantk:  Fishery 
Management  Couictl; 
hearings;  comments 
due  by  9-15-98; 
published  8-13-98 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Northern  anchovy; 
comments  due  t)y  9-14- 
98;  published  8-19-98 
Pacific  Coast  groundfish; 
comments  due  tjy  9-14- 
98;  published  8-28-98 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  pool  operators  and 
commodity  trading  advisors: 
Performance  data  and 
disclosure;  comments  due 
by  9-16-98;  published  6- 
18-98 
Contract  markets: 
Contract  martcet  designation 
applications — 
Economic  and  public 
interest  requirements; 
guideline  reorganization; 
comnDents  due  by  9-15- 
98;  published  7-17-98 
Rulemaking  petitions: 
Federal  speculative  positkxi 
limits;  Increase;  comments 
due  by  9-15-98;  published 
7-17-98  • 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 


promulgatkm;  various 
States: 

Alaska;  comments  due  t>y 
9-17-98;  published  8-18- 
98 
California;  comments  due  by 
9-16-98;  published  8-17- 
98 
Utah;  comments  due  by  9- 
14-98;  published  8-14-98 
Air  quality  piannirtg  purposes; 
designation  of  areas: 
Kentucky;  comments  due  by 
9-17-98;  published  8-18- 
98 
Clean  Air  Act 
Ackl  rain  program- 
Permits  and  sulfur  dnxide 
allowarx»  system; 
revisions;  comments 
due  by  9-17-98; 
published  8-24-98 
Drinking  water. 
National  primary  drinking 
water  regulatkxis — 
Lead  and  copper; 
comments  due  by  9-17- 
98;  published  8-18-98 
Hazardous  waste  program 
authorizations: 

Delaware;  comments  due  t>y 
9-17-98;  published  8-18- 
98 
Superfund  program: 
Natk>nal  oil  arxJ  hazardous 
sut>stances  contingency 
plan- 
National  prkxities  list 
update;  comments  due 
by  9-16-98;  published 
8-17-98 
National  priorities  list 
update;  comments  due 
by  9-16-98;  published 
8-17-98 
Natk>nal  priorities  list 
update;  comments  due 
by  9-17-98;  published 
8-18-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk:es: 
International  settlements 
pdcy  and  associated 
filing  requirements; 
txennial  regulatory  review; 
comments  due  by  9-16- 
98;  published  8-18-98 
Radio  services,  special: 
Private  land  mobile 
servk:es — 

Dedk:ated  short  range 
communications  of 
intelligent  transportatkin 
servces;  75  MHz  tand 
allocatk>n;  corrvnents 
due  by  9-14-98; 
published  6-30-98 
Radk}  stations;  tat)le  of 
assigmnents: 
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Texas;  comments  doe  by  9- 
14-98;  published  7-31-98 
Wyoming  et  al.;  comments 
due  by  9-14-98;  published 
7-31-98 
Television  broadcasting: 
Digital  broadcast  television 
signals;  caniage  of 
transmissions  by  cable 
operators;  comments  due 
by  9-17-98;  published  8-7- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs:  - 

Laxative  products  (OTC); 
tentative  final  monograph; 
comments  due  by  9-17- 
98;  published  .6-1 9-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Cactus  ferruginous  pygmy- 
owl;  comments  due  by  9- 
14-98;  published  8-13-98 
Importation,  exportation,  and 
transportation  of  wildlife: 
Domesticated  species, 
captive-txed  and  captive- 
born  species,  and  user 
fee  structure;  intent  to 
review;  comments  due  t>y 
9-14-98;  published  7-15-  - 
98 
Migratory  bird  permits: 
Falconry  standards — 
Vemrwnt  and  West 
Virginia;  comments  due 
by  9-17-98;  published 
8-18-98 
INTERIOR  DEPARTMENT 
Surfac*  Mining  Reclamation  * 
and  Enforcement  Office 
Abandoned  mine  land 
reclamation: 
Projects  financing; 
comments  due  by  9-18- 
98;  published  9-3-98 
JUSTICE  DEPARTMENT 
Criminal  intelligence  sharing 
systems;  policy  clarification; 
comments  due  by  9-18-98; 
published  7-20-98 
National  Instant  Criminal 
Background  Check  System: 
User  fee  regulation; 
comments  due  by  9-16- 
98;  published  8-17-98 


LABOR  DEPARTMENT     . 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  and  health: 
Underground  coal  mines — 
Ventilation;  safety 
standards;  comments 
due  by  9-14-98; 
published  7-14-98 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 
Compact  over-order  price 
regulations — 
Diverted  or  transfened 
milk  and  reserve  fund 
for  reimbursement  to 
school  food  authorities; 
comments  due  t)y  9-16- 
98;  published  8-17-98 
Rulemaking  procedures  and 
producer  referendum; 
comments  due  by  9-14-98; 
published  7-14-98 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Automated  flats;  new 
specifications;  comments 
due  by  9-16-98;  published 
8-26-98 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loans: 
504  program  financing  and 
clarification  of  existing 
regulations;  comments 
due  by  9-14-98;  published 
8-13-98 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Atlantk:  Intracoastal 
Waterway,  Marine  Corps 
Base  Camp  Lejeune,  NC; 
comments  due  by  9-14- 
98;  published  6-16-98 

TRANSPORTATION 

DEPARTMENT 

Economic  regulations: 
Aviation  data  requirements 
review  and  modemizatkjn 
program;  comments  due 
by  9-14-98;  published  7- 
15-98 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives:     . 


Aerospatiatle;  comments 

due  by  9-14-98;  published 

8-13-98 
Air  Tractor,  Inc.;  comments 

due  by  9-18-98;  published 

7-21-98 
Airbus;  comments  due  by  9- 

14-98;  published  8-13-98 
Boeing;  comments  due  by 

9-18-98;  published  8-4-98 
British  Aerospace; 

comments  due  by  9-14- 

98;  published  8-13-98 
Domier;  comments  due  t>y 

9-14-98;  published  8-13- 

98 
Fokker;  comments  due  by 

9-14-98;  published  8-13- 

98 
General  Electric  Co.; 

comments  due  by  9-14- 

98;  published  7-14-98 
McDonnell  Douglas; 

comments  due  tjy  9-14- 

98;  published  7-30-98 
Pratt  &  Whitney;  comments 

dua  by  9-14-98;  put>lished 

7-14-98 
Raytheon;  comments  due  by 

9-18-98;  published  7-8-98 
Rolladen  Schneider 

Flugzeugbau  GmbH; 

comments  due  by  9-17- 

98;  piMished  8-14-98 
Rolls-Royce  ltd.;  comments 

due  by  9-14-98;  published 

7-14-98 
Short  Brothers;  comments 

due  by  9-14-98;  published 

8-13-98 
Class  C  and  Class  D 
airspace;  comments  due  by 
9-17-98;  published  7-30-98 
Class  E  airspace;  comments 
due  by  9-15-98;  published 
7-23-98 
Jet  routes;  comments  due  by 
9-18-98;  published  8-4-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Motor  carrier  safety  starxlards: 
Commercial  motor 
vehicles — 

Out-of-service  criteria; 
commerrts  due  by  9-18- 
98;  published  7-20-98 
Parts  and  accessories 
necessary  for  sale 
operation — 


Lighting  devk:es, 
reflectors,  and  electrical 
equipment;  comments 
due  by  9-18-98; 
published  6-19-98 

Safety  fitness  procedures— 

.    Rating  methodology; 

comments  due  by  9-18- 
98;  published  7-20-98 

TREASURY  DEPARTMENT 

internal  Revenue  Servica 

Empk>yment  taxes  and 
collection  of  income  taxes  at 
source: 

Federal  employment  tax 
deposits;  de  minimis  rule; 
cross  reference; 
comments  due  by  9-14- 
98;  published  6-16-98 

Income  taxes: 

Foreign  liquklations  and 
reorganizations;  comments 
due  by  9-17-98;  published 
6-19-98 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  arxj  recordkeeping 
requirements: 

Bank  Secrecy  Act; 
implementatk)n — 

Casinos  and  card  clubs; 
suspkaous  transacttons 
reporting  requirements; 
comments  due  by  9-15- 
98;  published  5-18-98 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Savings  associatk>ns: 

Electronic  operations; 
Federal  regulatory  review; 
comments  due  by  9-14- 
98;  published  8-13-98 

VETERANS  AFFAIRS 
DEPARTMENT 

Medk^al  benefits: 

Non  VA  physicians: 
allowance  for  drug 
prescriptkMis  to  be  filled 
by  non-VA  pharmacies  in 
state  homes  under  VA 
contracts;  comments  due 
by  9-14-98;  published  7- 
14-98 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Wartlyl 

Presidential 
Documents 


Munlay.  JHMM7  l:l.  IM1 


This  unique  service  provides  up-tOKlate 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements, 
indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  Natk>nal  Archives  and 
Records  Administratkxt. 
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The 
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What  It  Is 

And 

How  To  Use  It 


Announdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  tot  die  User  of  tte  Federal  Register— 
Code  of  Federal  Regulatioiis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  tiiis  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 
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Would  you  like 
to  know... 

if  any  changes  have  t}een  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  putiiished  in  the  Federal  Register. 
Ttw  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  ttie 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut>iects  are  carried 
as  cross-references. 
$25  per  year. 


A  Iin0ing  aid  is  included  m  each  publicalion  which  lists 
Federal  Register  page  numbers  mth  fhe  date  ol  publication 
in  the  Federal  Register 
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Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  Easy! 
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CJ    yes,  enter  the  following  indicated  subscriptions  for  one  year 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
.  Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postageand  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


For  privacy,  ckeck  boi  bdow: 

Q  Do  not  make  my  name  available  to  other  mulere 

Check  method  of  paymcat: 

G  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account        1    1    1    i    1    1    1      "l  .] 

a  VISA  G  MasterCard        |    1    1     (exoiratioa) 

1    1    1    1    1    1    1             1    1    1    1    1    1    1    1    1    1    1 

(Authorizing  signature)  i^7 

Thamk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  ranewalnolke  and  keep  a  good  thing  comii^  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  OS  jftoHvi  miM5  exoir^lf: 


JAFR     SMITH212J 

:  JOHN  SMITH 

:212  MAIN  STREET 

: F(»ESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 

DEC97R1 


A  renewal  notice  will  be 
seot  approximately  90  days 
before  the  shown  date. 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

Tb  change  your  addnss:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquiR  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  conespondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  list  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  fonn  provided  below. 
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DYES,  please  enter  my  subsorptions  as  folows:  Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

For  privacy,  check  box  below: 

a  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

a  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account   I    I    I    I    I    iTI-D 

□  VISA      □  MasterCard    |     |    |    |    Icexptratlon  date) 
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Thank  you  for  your  order! 


The  total  cost  of  my  order  is  $ (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 
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Briefings  on  how  to  um  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  and  New 
York  City,  see  announcement  on  the  inside  cover  of  this 


issue. 


^% 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Govenunent  Printing  Office  ac 

http://www.access.gpo.gov/nara/indexJitml 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  D  or  contact  the 
GPO  Access  User  Support  Team  via: 

•k    Phone:  toll-free:  1-888-293-6498 
'*'    Email:  gpoaccessOgpo.gov 


S         S  B 


Attention:  Federal  Agencies 

Pltun  Language  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1,  1998 — ^Plain  Language 
in  Government  Writing  (63  FR  31883,  June  10,  1998).  Our 
address  is:  http://www.nara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Paitnership  for  Reinventing  Govenunent  QiPR) 
Website  at:  htq>://www.plainlanguage.gov 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408.  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Docimients,  U.S.  Government  PriiJtinB  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  dociunents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  tor  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Renster  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Reuster  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
doc\unenU  as  TEXT  (ASQI  text,  graphics  omitted),  PDF  (Adobe 
Pcfftable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Re^er  at  http:/ 
/www. access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.epo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $555,  or  $607  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  63  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Subscriptions: 
Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  2Q2-512-1S30;  1-888-293-6498 

Single  copies/back  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  In  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  September  15,  1998  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room, 

800  North  Capitol  Street,  N.W. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro] 
RESERVATIONS:  202-523-4538 

NEW  YORK  CITY 

WHEN:  September  22,  1998  at  9:00  a.m. 

WHERE:  National  Archives — Northeast  Region 

201  Varick  Street,  12th  Floor 

New  Yoric,  New  York 
RESERVATIONS:  1-800-688-9889  x  0 

(Federal  Information  Center) 


® 


Printed  on  recycled  paper. 
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NorAm  Gas  Transmission  Co.,  48490 
Northern  Natural  Gas  Co.,  48490-48491 
Panhandle  Eastern  Pipe  Line  Co.,  48491-48492 
Southern  Natural  Gas  Co.,  48492-48493 
Tennessee  Gas  Pipeline  Co.,  48493 
Texas  Gas  Transmission  Corp.,  48493 
Transcontinental  Gas  Pipe  Line  Corp.,  48493-48494 
Tuscarora  Gas  Transmission  Co.,  48494 
WilUston  Basin  Interstate  Pipeline  Co.,  48494 
Young  Gas  Storage  Co.,  Ltd.,  48494-48495 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  48507-48508 
Formations,  acquisitions,  and  mergers,  48508 
Permissible  nonbanking  activities,  48509 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
South  Florida  multi-spedes,  48518-48519 

Food  and  Drug  Administration 

RULES 

Food  for  human  consumption: 
Food  labeling — 
Health  claims  (9  documents);  comment  period 
reopening,  48428 
Medical  devices: 
Obstetrical  and  gynecological  devices — 
In  vitro  fertilization  devices  and  related  assisted 
reproduction  procedures;  reclassification  and 
classification,  48428-48437 
NOTICES 
■  Meetings: 

Antiviral  Drugs  Advisory  Committee,  48515 
Reporting  and  recordkeeping  requirements,  48516 
Reports  and  guidance  docimients;  availabiUty,  etc.: 
In  vitro  fertiUzation  devices  and  related  assisted 
reproduction  procedures;  510(k)  submission 
guidance,  48516-48517 

Foreign-Trade  Zones  Board    , 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Cahfomia,  48470 
Louisiana,  48470 
Texas 
Amoco  Chemical  Co.;  petrochemical  complex,  48470- 
48471 

General  Accounting  Office 

NOTICES 

Meetings: 
Government  Auditing  Standards  Advisory  Council,  48509 
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Grain  Inspection,  Packers  and  Stockyards  Administration 

PROPOSED  RULES 

Packers  and  Stockyards  Act: 
Non-reporting  of  price  as  condition  of  purchase  or  sale  of 
Uvestock;  prohibition,  48450-48451 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Faihilies  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  48509- 
48510 

Health  Care  Financing  Administration 

NOTICES 
Meetings: 
Medicare  program;  administrative  coverage  decisions 
process,  48517 

Health  Resources  and  Services  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
AIDS  Advisory  Committee.  48517-48518 

Housing  and  Urt>an  Development  Department 

RULES 

Commimity  development  block  grants: 
Hispanic-serving  institutions  work  study  program, 
48437-48438 
Public  and  Indian  housing: 
Rental  voucher  and  certificate  programs  (Section  8) — 
Management  assessment  program;  establishment, 
48547-48560 

Interior.Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

Internal  Revenue  Service 

NOTICES 

Meetings:  - 
Citizen  Advocacy  Panel,  48545 

international  Trade  Administration 

NOTICES 
Antidumping: 
Gray  Portland  cement  and  clinker  from — 
Mexico.  48471-48477 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Remodulating  channel  selectors  and  systems  containing 
same.  48521-48522 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 


Labor  Department 

See  Employment  and  Training  Administration 

Land  Managen>ent  Bureau 

NOTICES 

Closure  of  public  lands: 

CaUfomia,  48519 
Survey  plat  filings: 

Arkansas,  48519-48520 

Medicare  Payment  Advisory  Commission 

NOTICES 
Meetings,  48527 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
New  England  Fishery  Management  Coimdl;  meetings, 
48465-48466 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  48477—48478 
Meetings: 
South  Atlantic  Fishery  Management  Council,  48478- 

48479 
Western  Pacific  Fishery  Management  Council,  48479 

National  Park  Service 

NOTICES 
Meetings: 

Acadia  National  Park  Advisory  Commission,  48520 

New  Orleans  Jazz  Commission.  48520 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements:  availabiUty.  etc.: 

Cleveland  Electric  Illimunating  Co.  et  al.,  48531-48532 
Meetings: 

Nuclear  Waste  Advisory  Committee,  48532-48533 

Reactor  Safeguards  Advisory  Committee,  48533 
Applications,  hearings,  determinations,  etc.: 

GPU  Nuclear,  hic.  48527-48529 

Hlinois  Power  Co.,  48529-48531 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Patent  and  Trademark  Office 

RULES 

Patent  cases: 
Nucleotide  and/or  amino  add  sequence  disdosures; 
submission  in  computer  reedabla  form 
Correction,  48448 

Persormel  Management  Office 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  48533—48534 
Meetings: 

Federal  Salary  Council.  48534 

Presktonts  Council  on  Sustainable  Development 

NOTICES 

Meetings.  48534-48535 

Publte  Health  Service 

See  Agency  for  Toxic  Substances  and  IKsease  Registry 
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See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services  — 

Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  48535 

Reclamation  Bureau  _ 

NOTICES 

Environmental  statements;  availability,  etc.: 
Contra  Costa  Water  District  multi-purpose  pipeline 
project,  CA,  48521 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
Radioactive  materials  transportation;  radiation 

protection  program  requirement  removed,  48565- 
48569 
NOTICES 
Year  2000  North  American  Emergency  Response 

Guidebook;  meetings  and  comment  request,  48544 

Securities  and  Excliange  Commission 

NOTICES 

Agency  information  collection  activities: 
Submissior  for  OMB  review;  comment  request,  48535 

Applications,  hearings,  determinations,  etc.: 
Evergreen  International  Trust  et  al.,  48536-48537 
Integrity  Life  Insurance  Co.  et  al.,  48537-48540 
Scudder  Spain  &  Portugal  Fimd,  Inc.,  et  al.,  48540-48541 

Small  Business  Administration 

NOTICES  — 

Disaster  loan  areas: 

Massachusetts  et  al.,  48541 

Texas,  48541 

Vermont,  48542 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection  and  submission  for  OMB  review; 
comment  request,  48542-48543 

State  Department 

NOTICES 

Meetings:         _ 
Shipping  Coordinating  Committee,  48543 

Suisstance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
Substance  Abuse  Treatment  Center  Nationd  Advisory 
Council,  48518 


Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  48545 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Trade  Representative,  Office  of  United  States 

NOTICES 
Meetings: 
Industry  Sector  Advisory  Committees — 
Retailing  and  wholes^ing,  48543 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Internal  Revenue  Service 

United  StatM  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Mary  Cassatt:  Modem  Woman,  48545 

Veterans  Affairs  Department 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation,  48455-48464 


Separate  Parte  In  This  Issue 

Part  II 

Department  of  Housing  and  Urban  Development,  48547- 
48560 

Part  III 

Department  of  Education,  48561-48563 

Part  iV 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  48565-48569 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  nimibers,  online  resoiut:es,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Doclwt  No.  93-CE-24-AD;  AmendiTMnt  39- 
10744;  AO  98-19-01] 

RIN  2120-AA64 

Ainvorthlness  Directives;  Stemme 
QmbH  &  Co.  KG  Model  S10  Sailplanes 

AQBICY:  FBderal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Stemme  GmbH  &  Co. 
KG  (Stemme)  Model  SlO  sailplanes. 
This  AD  reqtiires  replacing  the  O-ring 
that  is  installed  in  the  moimting  part  of 
the  pitot  tube  (in  the  propeller  dome) 
with  one  of  improved  design.  This  AD 
is  the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
pitot  tube  O-ring  caused  by  an 
ineffective  design,  which  could  result  in 
the  pitot  tube  falling  out  and  the 
sailplane  pilot  losing  airspeed 
indications. 
DATES:  Effective  September  25, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
25. 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  21, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  93-CE-24-AD, 
Room  1558,  601  E.  12th  Street.  Kansas 
Qty,  Missouri  64106. 


Service  information  that  applies  to 
this  AD  may  be  obtained  from  Stemme 
GmbH  &  Co.  KG.  Gustav-Meyer-Allee 
25,  D-W-1000  Berlin  65,  Federal 
Republic  of  Germany.  This  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  93-CE-24- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov,  Aerospace  Engineer,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  1201 
Walnut,  suite  900.  Kansas  Qty.  Missotui 
64106;  telephone:  (816)  426-6934; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATKM: 

Discussion 

The  Luftfahrt-Bimdesamt  (LEA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Stemme  Model  SlO  sailplanes.  The  LEA 
advises  that  the  original  design  O-ring 
that  is  installed  in  the  mounting  part  of 
the  pitot  tube  (in  the  propeller  dome) 
could  fail.  The  softness  of  these  O-rings 
makes  this  part  subject  to  failure  due  to 
propeller  vibration. 

Failure  of  this  O-ring  could  result  in 
the  pitot  tube  falling  out  and  the 
sailplane  pilot  losing  airspeed 
indications. 

Relevant  Service  Information 

Stemme  has  issued  Technical  Bulletin 
No.  A31-10-003,  dated  February  7, 
1992.  which  specifies  procedures  for 
replacing  the  O-ring  that  is  installed  in 
the  mounting  part  of  the  pitot  tube  (in 
the  propeller  dome)  with  one  of 
improved  design. 

The  LBA  classified  this  technical 
bulletin  as  mandatory  and  issued 
German  AD  92-197  Stemme,  dated 
April  9. 1992.  in  order  to  assure  the 
continued  airworthiness  of  these 
sailplanes  in  Germany. 

The  FAA's  Determination 

This  sailplane  model  is  manufacttired 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 


airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Cost  Impact 

None  of  the  Stemme  Model  SlO 
sailplanes  affected  by  this  action  are  on 
the  U.S.  Register.  All  sailplanes 
included  in  the  applicability  of  this  rule 
currently  are  operated  by  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  the  FAA 
considers  this  rule  necessary  to  ensure 
that  the  unsafe  condition  is  addressed  in 
the  event  that  any  of  these  subject 
sailplanes  are  imported  and  placed  on 
the  U.S.  Register. 

Should  an  affected  sailplane  be 
imported  and  placed  on  the  U.S. 
Register,  accomplishment  of  the 
required  modification  would  take 
approximately  1  workhour  at  an  average 
labor  charge  of  $60  per  woridiour.  Parts 
cost  approximately  $1  per  sailplane. 
Based  on  these  figures,  the  total  cost 
impact  o$  this  AD  would  be  $61  per 
sailplane  that  would  become  registered 
in  the  United  States. 

The  EfiiBctive  Date  of  This  AD 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  ourently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional     — — 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  efiiective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportimity  for  pubUc 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  nimiber 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
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received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-24-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  a^.d  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Axopy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-19-01    Stemme  Gmbh  &  Co.  KG: 

Amendment  39-10744;  Docket  No.  93- 
CE-24-AD. 

Applicability:  Model  SlO  sailplanes,  serial 
numbers  10-01  through  10-35,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been' modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
l)een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  prior  to  further 
flight  after  the  effective  date  of  this  AD, 
unless  already  accomplished. 

To  prevent  feilure  of  the  pitot  tube  O-ring 
caused  by  an  ineffective  design,  which  could 
result  in  the  pitot  tube  felling  out  and  the 
sailplane  pilot  losing  airspeed  indications, 
accomplish  the  following: 

(a)  Replace  the  O-ring  that  is  installed  in 
the  mounting  part  of  the  pitot  tube  (in  the 
propeller  dome)  with  one  of  improved 
design,  part  number  10  RV-PD28. 
Accomplish  this  replacement  in  accordance 
with  Stemme  Technical  Bulletin  No.  A31- 
10-003,  dated  February  7. 1992. 

Note  2:  Stemme  Technical  Bulletin  No. 
A31-10-003,  dated  February  7, 1992, 
specifies  repetitively  greasing  the 
replacement  O-ring  with  silicone  at  3-month 
intervals.  This  is  not  a  requirement  of  this 
AD  since  it  is  considered  regular 
maintenance  for  the  sailplane  operator. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 


approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Stemme  Technical  Bulletin  No. 
A31-1O-O03,  dated  February  7, 1992,  should 
be  directed  to  Stemme  GmbH  &  Co.  KG, 
Gustav-Meyer-AUee  25,  D-W-IOOO  Berlin  65, 
Federal  Republic  of  Germany.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558. 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

(e)  The  replacement  required  by  this  AD 
shall  be  done  in  accordance  with  Stemme 
Technical  Bulletin  No.  A31-10-003,  dated 
February  7, 1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Stemme  GmbH  &  Co.  KG, 
Gustav-Meyer-Allee  25.  D-W-1000  Beriin  65, 
Federal  Republic  of  Germany.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri,  or  atlhe 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700,  Washington, 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  German  AD  92-197  Stemme,  dated  April 
9, 1992. 

(f)  This  amendment  becomes  effective  on 
September  25, 1998. 

Issued  in  Kansas  City,  Missouri  on  August 
28, 1998. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  98-23967  Filed  9-9-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  98-ANE-02-AD;  Amendment 
39-10749;  AO  98-19-03] 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  PW4000  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Pratt  &  Whitney 
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PW4000  series  tiubofan  engines,  that 
requires  fluorescent  penetrant  and  eddy 
ciurent  inspections  of  2nd  stage  high 
pressure  turbine  (HPT)  rotating  airseals 
for  cracks,  removal  from  service  of 
cracked  parts,  incorporation  of 
improved  2nd  stage  HPT  rotating 
airseals.  and  modification  of  2nd  stage 
ring  segments  and  vane  clusters  to 
increase  cooling  flow  and  reduce  stress 
as  terminating  action  to  the  inspection 
requirements.  This  amendment  is 
prompted  by  reports  of  2nd  stage  HPT 
rotating  airseal  cracking.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  2nd  stage  tiPT  rotating  airseal 
cracking,  which  could  result  in  an 
imcontained  engine  failiue  and  damage 
to  the  aircraft. 

DATES:  Efiiective  November  9. 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
9. 1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860) 
565-6600,  fax  (860)  565-4503.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
New  England  Region,  Office  of  the 
Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  OfBce  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  White,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7128, 
fax  (781)  238-7199. 

SUPPLEMBfTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Pratt  &  Whitney 
(PW)  Models  PW4052,  PW4056, 
PW4060,  PW4060A,  PW4062.  PW4152, 
PW4156A.  PW4158,  PW4460,  PW4462. 
PW4164,  and  PW4168  turbofan  engines 
was  published  in  the  Federal  Register 
on  March  24, 1998  (63  FR  14055).  That 

j»  action  proposed  to  require  fluorescent 
penetrant  and  eddy  ciurent  inspections 

'    of  2nd  stage  high  pressure  turbine  (HPT) 
rotating  airseals  for  cracks,  removal 
from  service  of  cracked  parts, 
incorporation  of  improved  2nd  stage 
HPT  rotating  airseals,  and  modification 
of  2nd  stage  ring  segments  and  vane 
clusters  to  increase  cooling  flow  and 
reduce  stress  as  terminating  action  to 
the  inspection  requirements. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  they  have 
had  no  uncontained  engine  failures 
following  HPT  rotating  airseal  fractxu* 
events  but  makes  no  comment  to  the 
text  of  the  proposed  rule. 

One  commenter  notes  two 
typographical  errors  in  the  applicability, 
with  the  "P"  deleted  for  models 
PW4060  and  PW4462.  This  final  rule 
corrects  those  errors  in  the  applicability. 

The  same  commenter  also  notes  that 
the  proposed  rule  seems  to  use  a 
different  compliance  requirement  than 
that  pointed  out  in  the  applicable 
Service  Bulletin  (SB).  The  proposed  rule, 
defines  a  hot  section  visit  as  "any  time 
the  HPT  Module  is  disassembled", 
which  is  less  restrictive  than  the 
requirement  stated  in  the  SB.  The  FAA 
concvirs.  The  FAA  has  determined  that 
the  compUance  interval  stated  in  the 
proposed  rule  poses  less  of  a  burden  on 
the  operators,  is  consistent  with  the  risk 
assessment  assumptions,  and  maintains 
the  safety  level  desired. 

The  same  commenter  states  that  the 
proposed  rule  does  not  address 
fluorescent  penetrant  inspection  (FPI) 
requirements  for  new  parts  with  the  old 
P/Ns,  end  believes  the  intention  is  for 
no  FPI  inspection  requirement.  The 
FAA  concurs  as  there  is  no  intention  in 
the  AD  to  require  fluorescent  penetrant 
inspections  of  new  parts. 

"the  same  commenter  states  that  there 
is  no  apphcability  reference  for  the  SBs 
in  the  proposed  rule,  and  that  while  it 
can  be  implicitly  assumed  that  the  SBs 
required  for  the  94"  engine  are  only 
those  beginning  with  PW4ENG  (and  for 
the  100"  engine  those  beginning  with 
PW4G),  there  is  currently  nothing 
explicitly  stating  this.  The  FAA  conctu^. 
The  SB  versus  Engine  Model 
appUcabiUty  has  been  clarified  in  the 
final  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  pubUc  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  1,720 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
350  engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  additional  time  to 
accompUsh  the  required  actions. 
Required  parts  will  cost  approximately 


$57,200  per  engine.  In  addition,  these 
parts  will  have  consiuned  some  portion 
of  their  Ufe  limits  at  the  time  of  tiieir 
removal,  so  this  full  cost  burden  will 
not  be  realized.  Based'  on  these  figures, 
assiuned  an  average  part  removal  time 
of  7.000  cycles,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $10,677,333.  Pratt  &  Whitney  has 
advised  the  FAA  that  it  has  an  Industry 
Support  Program  that  will  reimburse 
operators  for  unconsiuned  Ufe  in  parts 
that  are  retired  early  for  cracking.  This 
should  eliminate  the  majority  of  the 
financial  burden  to  the  operators. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 

responsibilities  among  the  various  

levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  its  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part.  39)  as  follows: 

PART  39— AIRWORTHINESS  _ 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113, 44701. 
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{39.13    [AmefKl4d] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  edrworthiness 
directive: 

98-1 9-03    Pratt  »  V^hitney:  Amendment  39- 

10746.  Docket  98-ANE-02-AD. 
-    Applicability:  Pratt  &  Whitney  Models 
PW4052,  PW4056.  PW4060.  PW4060A. 
PW4062,  PW4152,  PW4156A.  PW4158. 
PW4460.  PW4462,  PW4164.  and  PW4168 
turbofan  engines,  with  2nd  stage  high 
pressure  turbine  (HPT)  rotating  airseals,  Part 
Numbers  (P/N)  50L156  or  50L195,  installed. 
These  engines  are  installed  on  but  not 
limited  to  Boeing  747  and  767  series, 
McDonnell  Dou^as  MD-11  series,  and 
Airbus  Industrie  A300,  A310,  and  A330 
series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  This  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  eliminated,  the  request 


Document  No 


ASB  No.  PW4ENG-A72-628 


NDIP-894  

NDIP-896  

Total  Pages:  57. 
ASB  No.  PW4G-100-A72-80 

NDIP-894  

NDIP-896  » 

Total  Pages:  51. 
SB  No.  PW4ENG-72-636  

Total  Pages:  30. 
SB  No.  PW4G-1 00-72-93  .... 

Total  Pages:  16. 
SB  No.  PW4ENG-72-637  

Total  Pages:  15. 
SB  No.  PW4G-1 00-72-94  .... 

Total  Pages:  10. 


should  include  specific  proposed  actions  to 
address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  2nd  stage  HPT  rotating  airseal 
cracking,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  At  the  next  hot  section  shop  visit  after 
the  effective  date  of  this  AD,  and  at  each 
subsequent  hot  section  shop  visit,  fluorescent 
penetrant  inspect  and  eddy  current  inspect 
2nd  stage  HPT  rotating  airseals  for  cracks, 
remove  from  service  cracked  airseals,  and 
replace  with  serviceable  parts,  in  accordance 
with  Pratt  &  Whitney  Alert  Service  Bulletins 
(ASBs)  No.  PW4ENG  A72-628,  Revision  1, 
dated  February  17, 1998,  for  models  PW4052, 
PW4056,  PW4060,  PW4060A,  PW4062, 
PW4152,  PW4156A,  PW4158,  PW4460  and 
PW4462,  and  Pratt  &  Whitney  ASB  No. 
PW4G-10a-A72-80,  Revision  1,  dated 
February  17, 1998,  for  models  PW4164  and 
PW4168. 

(b)  For  the  purpose  of  this  AD,  a  hot 
section  shop  visit  is  defined  as  any  time  the 
HPT  modules  is  disassembled. 

(c)  Within  6  years  after  the  effective  date 
of  this  AD,  modify  2nd  stage  ring  segments 
and  vane  clusters,  and  install  improved  2nd 
stage  HPT  rotating  airseals  in  accordance 
with  Pratt  &  Whitney  Service  Bulletins  (SBs) 
No.  PW4ENG  72-636,  dated  May  16, 1997, 
and  No.  PW4ENG  72-637,  dated  May  16, 
1997,  for  models  PW4052,  PW4056,  PW4060, 


PW4060A.  PW4062.  PW4152,  PW4156A, 
PW4158.  PW4460  and  PW4462,  and  Pratt  ft 
Whitney  ASB  No.  PW4G-100-72-93.  dated 
May  22. 1997,  and  No.  PW4G-10&-72-94, 
dated  May  22. 1997  for  the  PW4164  and 
PW4168.  Performance  of  these  modifications 
and  installation  of  the  improved  2nd  stage 
HPT  rotating  airseal  constitutes  terminating 
action  to  the  inspection  requirements  of  this 
AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  the  following  Pratt 
ft  Whitney  service  documents: 


Pages 


1.2.... 

3 

4-9  .... 

10 

11-22 
1-25.. 
1-10  .. 

1-16  .. 
1-25  ., 
1-10  .. 

1-30  ., 

1-16  . 

1-15  . 

1-10  . 


1  

Original . 

1  

Original . 

1  

Original 
Original 


1  

Original . 
Original . 

Original . 

Original . 

Original 

Original 


Revision 


Date 


February  17, 1998. 
November  21. 1996. 
Fetxuary  17, 1998. 
November  21. 1996. 
February  17, 1998. 
November  12, 1996. 
November  7, 1996. 

Febmary  17. 1998. 
November  12. 1996. 
November  7. 1996. 

May  16. 1997. 

May  22,  1997. 

May  16, 1997. 

May  22. 1997. 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860)  565- 
6600,  fax  (860)  565-4503.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC 

(g)  This  amendment  becomes  effective  on 
November  9, 1998. 

Issued  in  Burlington,  Massachusetts  on 
August  31, 1998. 
Donald  E.  Ploll£G^ 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-23997  Filed  9-9-98;  8:45  amj 

BtLUNQ  OOOE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  97-NM-159-AO;  Anwndment 
39-10749;  AD  98-19-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A320-111,  -211,  and  -231  Series 
Airplanes 

AG6NCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AO). 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
modification  of  certain  fastener  holes  on 
the  outer  frames  of  the  fuselage,  and 
installation  of  new.  improved  fasteners. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
dvil  airworthiness  authority.  The 
actions  specified  by  this  AO  are 
intended  to  prevent  fatigue  cracking  of 
certain  fastener  holes  on  the  outer 
frames  of  the  fuselage,  which  could 
result  in  reduced  structural  integrity  of 
the  airplane. 
DATES:  Effective  October  15. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  October  IS. 
1998. 

ADDflESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  bdustrie.  1  Rond  Point 
Mainice  Beikmte.  31707  Bl^nac  Cedex, 
Fiance.  Thia  information  may  be 
examined  at  the  Federal  Aviation 


Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Sti«et.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  series  airplanes  was 
published  in  the  Federal  Register  on 
July  15. 1998  (63  FR  38122).  That  action 
proposed  to  require  modification  of 
certain  fastener  holes  on  the  outer 
frames  of  the  fuselage,  and  installation 
of  new.  improved  fasteners. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  9  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$390  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $6,750. 
or  $750  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  pf 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety.  - 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g),  40113. 44701. 

$39.13    [AmaiKtodl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-1S-07    Airinis  Industrir.  Amendment 
3&-10749.  Docket  97-NM-1S9-AD. 
Applicability:  Model  A320-111,  -211,  and 
—231  series  airplanes;  on  which  Airtnis 
Modification  20903  has  not  been  installed; 
certificated  in  any  category. 

Note  1:  This  AD  appUes  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified. 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afifected,  the 
owner/operator  mustTequest  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of~ 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  certain 
fastener  holes  on  the  outer  frames  of  the 
fuselage,  which  could  result  in  reduced 
structural  integrity  of  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  20,000  total 
flight  cycles,  or  within  4,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  remove  the  existing  fasteners 
located  at  fuselage  frame  35  between  the  lefl- 
and  right-hand  stringers  30  and  31,  and 
perform  a  rotating  probe  inspection  to  detect 
fatigue  cracking  of  the  fastener  holes,  in 
accordance  with  Airbys  Service  Bulletin 
A320-53-1137,  dated  June  24, 1997. 

(1)  If  no  cracking  is  detected,  prior  to 
further  flight,  modify  the  fastener  holes  and 
install  new,  improved  fasteners,  in 
accordance  with  the  service  bulletin. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate;  or  the 
Direction  Generale  de  I'Aviation  Civile  (or  its 
delegated  agent). 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  coiupliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insp>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  Except  as  provided  by  paragraph  (a)(2) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  vnth  Airbus  Service  Bulletin 
A320-53-1137,  dated  June  24, 1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.Q  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  9a-154- 
113(B).  dated  April  8. 1998. 

(e)  This  amendment  becomes  effective  on 
October  15, 1998. 


Issued  in  Renton,  Washington  on 
September  1, 1998. 
Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-24062  Filed  9-9-98;  8:45  am] 

BILUNQ  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-144-AD;  Amendment 
39-10748;  AD  98-19-06] 

RIN  2120-nAA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
2000  series  airplanes,  that  requires 
replacing  the  radio  timing  imits  (RTU's) 
and  associated  components  with  new, 
improved  parts.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  NAV/COM  radios 
from  simultaneously  changing  timed 
frequencies  and  transponder  codes  due 
to  a  black  screen  failure  or  "blanking" 
of  an  RTU,  which  could  result  in  loss  of 
communications  capability  and  air 
traffic  control  data. 
DATES:  Effective  October  15. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  October  15. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 


SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  2000  series  airplanes  was 
published  in  the  Federal  Register  on 
July  14, 1998  (63  FR  37795).  That  action 
proposed  to  require  replacing  the  radio 
tuning  units  (RTU's)  and  associated 
components  with  new,  improved  parts. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
US.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  of  the  RTU  at  no  cost  to 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  replacement  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $360,  or  $120  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Stages,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


AllA9a. 
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substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
mithority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviati<m  Regulations  (14  CFR 
part  39)  as  follows: 

PART'39— AIRWORTHINESS 
DIRECTIVES 

1.  Tlie  authOTity  citation  for  part  30 
continues  to  read  as  follows: 

Ai^iority:  49  U.SjC.  106(g),  40113, 44701. 

iM.13    [AmwMMl 

2:  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S^19-06  SAAB  Aiitxafl  AB:    Amendment 
39-10748.  Docket  97-NM-144-AO. 

Applicability:  Model  SAAB  2000  series 
airplanes,  as  listed  in  Saab  Service  Bulletin 
2000-23-017,  dated  March  10. 1997; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  appbcability 
provision;  regardless  of  whedier  it  has  been 
modified,  altered;  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
ihe  efiiBct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  pn^xMed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  NAV/COM  radios  from 
simultaneously  changing  tuned  frequencies 
and  transponder  codes  due  to  a  black  screen 
failure  or  "blanking"  of  a  radio  tuning  unit 
(RTU),  which  could  result  in  loss  of 
conununications  capability  and  air  traffic 
control  data,  accomplish  the  following: 

(a)  Within  1  year  after  the  eSective  date  of 
this  AD,  replace  the  existing  RTU's  and 
associated  components  with  new,  improved 
parts,  in  accordance  with  Saab  Service 
Bulletin  2000-23-017.  dated  March  10, 1997. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Of>erators 
shall  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  Saab  Service  Bulletin  2000- 
23-017,  dated  March  10, 1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  S  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Saab 

.  Aircraft  AB,  SAAB  Aircraft  Product  Support, 
S-S81.88,  Linkoping,  Sweden.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  Ninth  Capit(rf  Street.  NW..  suite 
700,  Washington,  DC 

Note  S:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  SAD  1- 
109,  dated  March  12, 1997. 

(e)  This  amendment  becomes  effective  on 
October  15, 1998. 

Issued  in  Renton.  Washington  on 
September  1, 1998. 

..Darrril  M.  PedneoD, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  98-24061  Filed  9-9-98;  8:45  am] 
HUMS  CODE  4eie-i»-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pSoeiwt  Na  97-NM-64-AD;  Amendment 
30-10747;  AD  98-1»-0q 

RtN212&-AA64 

Aifworthlnees  Directives;  Boeing 
Model  757-20a  Series  Airplanes 

AGBICY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Fmal  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757- 
200  series  airplanes,  that  requires  the 
application  of  a  sealant,  secondary  fuel 
barrier,  and  corrosion-inhibiting 
compound  to  certain  portions  of  the 
wing  center  section.  This  amendment  is 


prompted  by  reports  indicating  that, 
during  manufacture,  the  secondary  fuel 
barrier  was  not  applied  to  certain 
portions  of  the  wing  center  section.  The 
actions  spedfted  by  this  AD  are 
intended  to  prevent  leakage  of  fuel 
through  the  fasteners,  sealant,  or 
structural  cracks  in  the  center  section 
structure,  which  could  result  in  fuel  or 
fuel  vapors  entering  the  cargo  or 
passenger  compartment  of  the  airplane. 

DATES:  Effective  October  15, 1998. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  EHrector 
of  the  Federal  Rejgister  as  of  October  15. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA)', 
Transport  Airplane  Directorate,  Rules 
Dodcet,  1601  Lind  Avenue.  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Registe,  800  North  Capitol 
Street.  NW.,  siute  700,  Washington.  DC. 
FOR  FURTHER  tWBOnMATION  CONTACT: 
Kathrine-Rask,  Anospace  Engineer, 
Propulsion  Branch.  ANM-140S.^PAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,.  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1547; 
fax  (425)  227-1181. 

supn^ieirARY  information:  a 
pn^osal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  [AD) 
that  is  applicable  to  certain  Boeing 
Model  757-200  series  airplanes  was 
pubhshed  in  the.  Federal  Register  on 
September  25, 1997  (62  FR  50263).  That 
action  proposed  to  require  the 
application  of  a  sealant,  secondary  fuel 
barrier,  and  corrosion-inhibiting 
compoimd  to  certain  portions  of  the 
wing  center  section. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Siqiport  fior  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  toe  Extension  of  the 
Compliance  Time 

Several  commenters  request  that  the 
compliance  time  for  the  actions  required 
by  this  proposed  AD  be  extended,  and 
suggest  that  the  compliance  thresholds 
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be  revised  to  coincide  with  the  next 
scheduled  heavy  maintenance  check. 
Compliance  times  of  36  months,  48 
months,  and  72  months  are  suggested  as 
appropriate  for  the  extension.  The 
commenters  state  that  the  extensive 
access  required  to  fully  clean  the 
corrosion  inhibiting  compound  applied 
at  the  factory,  the  cure  times  for  the 
sealants,  and  the  application  of  the 
corrosion  inhibiting  compounds,  are  all 
factors  making  it  prohibitive  to 
incorporate  the  modification  during  "C" 
checks.  One  commenter  estimates  that  it 
could  save  $36,000  by  retrofitting  its  17 
airplanes  during  a  heavy  maintenance 
check  instead  of  during  a  "C"  check. 
Another  operator  states  that  to 
accomplish  the  modification  on  its 
affected  fieet  of  airplanes  within  18 
months  would  require  special 
scheduling  and  would  create  an 
economic  burden.  Another  commenter 
states  that  it  does  not  agree  with  the 
logic  used  to  determine  the  lu^ency  of 
this  issue  because  there  have  not  been 
any  reports  or  evidence  of  fuel  vapors 
reaching  the  pressurized  area. 

The  FAA  concurs  that  the  compliance 
times  can  be  extended  somewhat.  The 
intent  of  the  AD  Is  that  the  inspections 
be  conducted  during  a  regularly 
scheduled  maintenance  visit  for  the 
majority  of  the  afl^ected  fleet,  when  the 
airplanes  would  be  located  at  a  base 
where  special  equipment  and  trained 
personnel  would  be  readily  available,  if 
necessary.  Based  on  the  information 
supplied  by  the  commenters,  the  FAA 
now  recognizes  that  a  compliance  time 
of  48  months  corresponds  more  closely 
to  the  interval  representative  of  most  of 
the  affected  operators'  normal 
maintenance  schedules.  Paragraph  (a)  of 
the  final  rule  has  been  revised  to  require 
accomplishment  of  the  i-equired  actions 
"at  the  next  scheduled  heavy 
maintenance  check  (i.e.,  a  "4C"  check) 
or  within  48  months  after  the  effective 
date  of  the  AD,  whichever  occurs  first." 
The  FAA  does  not  consider  that  this 
extension  will  adversely  affect  safety. 
The  affected  area  is  small, 
approximately  200  square  inches,  and 
there  have  been  no  reported  leaks  in  this 
area  of  the  front  spar  of  the  wing  center 
section.  In  addition,  the  barrier  does  not 
function  as  the  primary  barrier  but  is 
designed  to  provide  a  fume-proof  and 
fuel-proof  barrier  in  the  event  of  a 
failure  of  the  fastener  sealant  or 
structural  cracks  in  the  center  section. 

Request  for  Use  of  Equivalent  Methods 
and  Finishes 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  allow  the  use 
of  an  "industry  accepted  standard  or 
practice"  material,  in  lieu  of  "original 


equipment  manufacturer  approved  parts 
and  procedures."  The  commenter  states 
that  Boeing  Service  Bulletin  757-57- 
0053,  dated  February  6, 1997,  lists 
secondary  fuel  barrier  BMS  5-81,  Type 
II,  which  is  not  stocked  by  the  airplane 
manufacturer  or  this  operator. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  material  in 
question,  secondary  fuel  barrier,  is  used 
on  all  ciurent  generation  Boeing 
airplanes  and,  from  time  to  time,  may 
require  replacement  following  structural 
work  on  the  fuel  tank  walls.  Although 
such  material  may  not  ciurently  be 
stocked  by  this  operator,  it  should  be 
readily  available.  Further,  BMS  5-81, 
Type  n,  has  specific  property 
requirements  needed  to  ensure  a  fume- 
proof  and  fuel-proof  barrier  over  the  life 
of  the  airplane.  Allowing  use  of  other 
substances  without  a  detailed  review  by 
the  FAA  could  compromise  the 
performance  of  the  barrier.  However,  for 
any  material  or  process  an  operator  may 
wish  to  substitute,  the  operator  may 
request  approval  of  an  alternative 
method  of  compliance  in  accordance 
with  the  provisions  of  paragraph  (b)  of 
this  AD. 

Request  for  Revision  of  Cost  Impact 
Information 

Two  commenters  state  that  the 
proposed  AD  underestimates  the  cost  of 
the  modification,  in  that  the  economic 
analysis  did  not  include  the  18  to  36 
work  hours  required  to  gain  access  to 
the  &"ont  spar  of  the  wing  center  section 
and  to  retiun  the  airplane  to  a 
serviceable  condition.  Another 
commenter  states  that  the  airplane 
downtime  required  to  accomplish  the 
modification  during  a  "C"  check  was 
not  included  in  the  cost  impact 
information. 

The  FAA  acknowledges  that  the  cost 
impact  information,  below,  describes 
only  the  "direct"  costs  of  the  specific 
actions  required  by  this  AD.  The 
estimate  of  2  work  hours  necessary  to 
accomplish  the  required  actions  was 
provided  to  the  FAA  by  the 
manufacturer,  and  represents  the  time 
necessary  to  perform  only  the  actions 
actually  required  by  this  AD.  The  FAA 
recognizes  that,  in  accomplishing  the 
requirements  of  any  AD,  operators  may 
incur  "incidental"  costs  in  addition  to 
the  "direct"  costs.  The  cost  analysis  in 
AD  rulemaking  actions,  however, 
typically  does  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up;  planning  time;  or 
time  necessitated  by  other 
administrative  actions.  Because 
incidental  costs  may  vary  significantly 
from  operator  to  operator,  they  are 
almost  impossible  to  calculate. 


Furthermore,  because  the  FAA 
generally  attempts  to  impose 
compliance  times  that  coincide  with 
operators'  scheduled  maintenance,  the 
FAA  considers  it  inappropriate  to 
attribute  the  costs  associated  with 
aircraft  "downtime"  to  the  cost  of  the 
AD  because,  normally,  compliance  with 
the  AD  will  not  necessitate  any 
additional  downtime  beyond  that  of  a 
regularly  scheduled  maintenance  hold. 
Even  if,  in  some  cases,  additional 
downtime  is  necessary  for  some 
airplanes,  the  FAA  does  not  possess 
sufficient  information  to  evaluate  the 
number  of  airplanes  that  may  be  so 
affected  or  the  amount  of  additional 
downtime  that  may  be  required. 
Therefore,  attempting  to  estimate  such 
costs  would  be  futile.  No  change  to  the 
final  rule  is  necessary. 

Explanation  of  Changes  Made  to 
Proposal 

Since  the  issuance  of  the  proposed 
AD,  the  manufacturer  has  issued  Boeing 
Service  Bulletin  757-57-0053,  Revision 
1,  dated  January  15, 1998.  This  revision 
is  essentially  the  same  as  Boeing  Service 
Bulletin  757-57-0053,  dated  February 
6, 1997  (which  is  cited  in  the  proposal 
as  the  appropriate  soim^e  of  service 
information  for  accomplishment  of  the 
requirements  of  the  AD),  with  minor 
editorial  changes  incorporated.  The 
FAA  has  reviewed  and  approved  this 
revision  as  an  additional  source  of 
service  information  for  accomplishment 
of  the  actions  required  by  this  AD,  and 
has  revised  the  final  rule  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  724  Boeing 
Model  757-200  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  463  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$100  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$101,860.  or  $220  per  airplane. 
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The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nvunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit>m  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9ft-19-05    Boeing:  Amendment  3d-10747. 
Docket  97-NM-54-AD. 

Applicability:  Model  757-200  series 
airplanes,  line  numbers  1  through  724 
inclusive,  certificated  in  kny  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/o{)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efibct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  leakage  of  hiel  through  the 
festeners,  sealant,  or  structural  cracks  in  the 
center  section  structure,  which  could  result 
in  fiiel  or  fuel  vapors  entering  into  the  cargo 
or  passenger  compartment  of  the  airplane, 
accomplish  the  following: 

(a)  At  the  next  scheduled  heavy 
maintenance  check  (i.e.,  "4C"  check)  or 
within  48  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first,  apply 
sealant,  secondary  fuel  barrier,  and 
corrosion-inhibiting  compound  to  areas  on 
the  front  spar  of  the  wing  center  section,  in 
accordance  with  Figure  3  of  Boeing  Service 
Bulletin  757-57-0053,  dated  February  6, 
1997,  or  Boeing  Service  Bulletin  757-57- 
0053,  Revision  1,  dated  January  15, 1998. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  l>e  done  in  accordance 
with  Boeing  Service  Bulletin  757-57-0053, 
dated  February  6, 1997,  or  Boeing  Service 
Bulletin  757-57-0053.  Revision  1,  dated 
January  15, 1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Conmiercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
October  15, 1998. 


Issued  in  Renton,  Washington  on 
September  1, 1998. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-24059  Filed  9-9-98;  8:45  am] 

BILUNQ  OOOE  4t10-1)-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  97-ANE-37-AD;  Amendment 
39-10746  AD  98-19-02 

RIN  2120-AA64 

Airworthiness  Directives;  Superior  Air 
Parts,  Inc.,  Piston  Pins  Installed  on 
Teladyne  Continental  Motors 
Reciprocating  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Superior  Air  Parts,  Inc., 
piston  pins  installed  on  Teledyne 
Continental  Motors  reciprocating 
engines.  This  amendment  requires 
removal  from  service  of  defective  piston 
pins,  and  replacement  with  serviceable 
parts.  This  amendment  is  prompted  by 
reports  of  numerous  piston  pin 
fractures.  The  actions  specified  by  this 
AD  are  intended  to  prevent  a  piston  pin 
failure  from  causing  secondary  engine 
damage  resulting  in  loss  of  oil  or  total 
power  failure,  and  from  causing 
jamming  of  the  engine  crankshaft 
resulting  in  a  catastrophic  engine 
failure. 

DATES:  Effective  November  9, 1998. 
The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  November 
9. 1998. 

ADDRESSES:  The  service  information 
referenced  in  the  proposed  nile  may  be 
obtained  from  Superior  Air  Parts,  Inc. 
14280  Gilhs  Rd.,  Dallas,  TX  75244; 
telephone  (800)  400-5949.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
New  England  Region.  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Madej,  Aerospace  Engineer,  Special 
Certification  Office.  FAA,  Rotorcraft 
Directorate,  2601  Meacham  Blvd..  Ft 
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Worth,  TX  76137-4298;  telephone  (817) 
222-4635,  fax  (817)  222-5785. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Superior  Air  Parts, 
Inc.,  piston  pins  installed  in  Teledyne 
Continental  Motors  IO-360-A,  -AB,  -C, 
-CB.  -D,  -DB,  -G.  -€B,  -H,  -HB.  -J. 
-JB,  -K,  -KB;  LTSIO-360-E,  -EB,  -KB; 
TSIO-360-A,  -AB,  -B,  -C,  -CB,  -D, 
-DB,  -E,  -F,  -FB,  -GB,  -H,  -HB,  -JB, 
-KB,^  -LB,  -MB  series  reciprocating 
engine  was  pubhshed  in  the  Federal 
Register  on  February  17, 1998  (63  FR 
7739).  That  action  proposed  to  require 
removal  from  service  of  defective  piston 
pins  and  replacement  with  serviceable 
parts. 

Interested  p«9ons  have  been  afforded 
an.  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
x»mments  received. 

One  commenter  states  that  the  cost  to 
U.S.  operators  of  the  proposed  AD  will 
be  far  ffeatw  than  documented  by  the 
FAA.  The  FAA  does  not  concur.  Only 
2,322  of  the  suspect  piston  pins  were 
shipped.  The  NPRM  assumed  a  worst 
case  scenario  based  on  each  suspect 
piston  pin  being  installed  in  a  (hfferent 
engine.  If,  as  the  commenter  had 
assumed,  the  suspect  piston  pins  were 
installed  in  groups  of  six,  the  total  cost 
would  be  far  less  than  estimated  in  the 
NPRM  ($585,516  compared  to  the 
NPRM's  estimate  of  $1,300,320).  hi 
-addition,  to  date  at  least  1,000  of  the 
suspect  piston  pins  have  now  been 
removed  from  service.  As  a  result,  the 
cost  impact  is  lower  than  originally 
estimated  in  the  NPRM  and  has  been 
revised  in  this  final  rule. 

One  commenter  states  that  the  NPRM 
imphes  that  suspect  piston  pins  could 
have  been  installed  in  accordance  with 
the  Superior  Parts,  mandatory  service 
bulletin.  The  commenter  also  disagrees 
with  the  proposed  definition  of  a 
serviceable  piston  pin,  stating  that  any 
approved  piston  pin  should  qualify  as 
serviceable.  Finally,  the  commenter 
points  out  that  an  incorrect  part  number 
was  used  twice  under  the  compliance 
section  of  the  NPRM.  The  FAA  concurs 
in  part  but  disagrees  with  the 
commenters  suggestion  regarding  the 
definition  of  a  serviceable  piston  pin. 
The  AD  has  been  clarified  to  state  that 
a  determination  that  a  suspect  piston 
pins  coiild  have  been  installed  should 
be  made  referring  to  the  mandatory 
service  bulletin.  This  should  eliminate 
any  implication  that  the  suspect  piston 
pins  were  installed  in  accordance  with 
the  mandatory  service  bulletin.  Also, 


the  incorrect  piston  pin  part  niunbers 
have  been  corrected.  The  AD  continues 
to  define  as  serviceable,  however,  only 
those  piston  pins  that  can  be  verified 
not  to  be  a  PMA  Superior  Air  Parts 
piston  pin  shipi>ed  from  Superior 
between  August  1, 1994  and  Jime  20, 
1996.  Of  course,  before  installing  a 
piston  pin  that  meets  that  definition,  an 
operator  must  also  insure  that  the 
particular  piston  pin  is  approved  for 
installation  on  that  particular  engine. 
The  FAA  disagrees  with  the 
conunenter's  suggestion  to  define  as 
serviceable  any  approved  piston  pin. 
That  definition  may  not  eliminate  from 
service  the  very  suspect  piston  pins  that 
the  AD  requires  operators  to  remove. 

After  careful  review  of  the  available 
data,  including  the  c(»nments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  above.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  econcunic  biirden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  there  are  at 
most  approximately  1,322  engines 
installed  on  aircraft  of  U.S.  registry  that 
will  be  afiiected  by  this  AD,  that  it  will 
take  approximately  6  work  hours  per 
engine  to  accompHsh  the  required 
actions,  and  that  the. average  labor  rate 
is  $60  per  work  hoiu*.  Required  parts  are 
estimated  to  cost  $200  per  engine.  Based 
on  these  figures  (which  assume  one  pin 
per  engine),  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$740,320. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
lesponsibilities-amcmg  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

list  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows:  ^^-^ 

PART  39— AtRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aiidiority:  49  U.S.C.  106(g),  40113, 44701. 

fa».13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•^l»-02    Telsdyne  Coirfinental  ffoton 
With  Siqnrior  Air  Puts,  Inc.  PMA  . 
nston  Pins,  Part  Number  (P/N) 
SA629690:  Amendment  39^10745 
Docket  97-ANE-37. 

AppUctd/Uity:  Superior  Air  Parts,  Inc., 
Parts  ManutBCtuier  Approval  (PMA)  piston 
pins.  Part  Number  (P/N)  SA629690,  shipped 
from  Superior  AirParts,  Inc.,  from  August  1, 
1994,  thfou^  June  20, 1996,  installed  in 
Teledyne  Continental  Motors  IO-360-A, 
-AB,  -C,  -CB,  -D,  -DB,  -G,  -GB,  -H,  -HB, 
-J,  -JB,  -K,  -KB;  LTSIO-360-E,  -EB.  -KB; 
TSIO-360-A,— AB,  -B,  -C.  -CB.  -D,  ^B,  ^. 
-P.  -PB,  -GB,  -H.  -HB,  -JB.  -KB.  -LB,  -MB 
series  reciprocating  engines  which  were 
overhauled  or  had  cylinder  head 
maintenance  parfonned  by  a  repair  facility 
other  than  Teledyne  Ccmtinental  Motors  after 
August  1, 1994.  These  engines  are  installed 
on  but  not  limited  to  the  following  aircraft: 
Cessna  172XP,  336.  337.  T337.  P337.  and  T- 
-41B/C  (military);  Maule  M-4^210.  M-4- 
210C.  M-4-210S.  M-4-210T,  and  M-5- 
210C;  Swift  Museum  Foundation,  Inc.  GC- 
lA,  GC-lB,  New  Piper  Inc.  PA-28-201T, 
PA-28R-201T,  PA-28RT-201T,  PA-34- 
200T,  and  PA-34-220T;  Reims  FR172,  F337, 
and  FT337;  Goodyear  Airship  Blimp  22; 
Mooney  M20-K;  and  Pieire  Robin  HRlOO. 

Note  1:  Shipping  records,  engine  logbooks, 
work  orders,  and  parts  invoices  checks  may 
allow  an  owner  or  operator  to  determine  if 
this  AO  applies. 

Note  2:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
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assessment  of  the  eSect  of  the  modificadon, 
alteration,  or  repair  on  the  imsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  piston  pin  failure  from 
causing  secondary  engine  damage  that  results 
in  loss  of  oil  or  total  power  failure,  and  from 
causing  januning  of  the  engine  crankshaft 
resulting  in  a  catastrophic  engine  failure, 
accomplish  the  following: 

(a)  If  an  engine  has  not  had  a  piston  pin 
installed  after  August  1, 1994,  or  if  an  engine 
has  had  a  piston  pin  installed  after  August 
1, 1994,  but  it  was  installed  by  Teledyne 
Continental  Motors,  then  no  action  is 
required. 

(b)  For  engines  that  had  a  piston  pin 
installed  after  August  1, 1994,  by  an  entity 
other  than  Teledyne  Continental  Motors, 
within  25  hours  time  in  service  (TIS)  after  the 

jBffective  date  of  this  AD,  referring  to  Superior 
Air  Parts,  Inc.  Mandatory  Service  Bulletin 
(SB)  No.  96-001,  dated  August  5, 1996, 


determine  if  a  suspect  Siiperior  Air  Parts,  Inc. 
PMA  piston  pin.  P/N  SA629690,  could  have 
been  installed.  If  unable  to  verify  that  a 
suspect  piston  pin  was  not  installed  using  a 
records  check,  disassemble  the  engine  in 
accordance  with  the  applicable  Maintenance 
Manual  or  Overhaul  Manual,  visually  inspect 
or  verify  for  suspect  piston  pins,  and 
accomplish  the  following: 

(1)  If  it  is  determined  that  suspect  Superior 
Air  Parts.  Inc.  PMA  piston  pins,  P/N 
SA629690,  could  have  been  installed,  remove 
from  service  defective  piston  piiu  and 
replace  with  serviceable  piston  pins. 

(2)  If  it  is  determined  that  suspect  Superior 
Air  Parts,  Inc.  PMA  piston  pins,  P/N 
SA629690,  could  not  have  been  installed,  no 
further  action  is  required. 

(c)  For  the  purpose  of  this  AD,  a 
serviceable  piston  pin  is  any  piston  pin 
approved  for  the  application  that  has  been 
verified  not  to  be  a  Sui>erior  Air  Parts,  Inc. 
PMA  piston  pin, 

P/N  SA629690,  shipped  from  Superior  Air 
Parts,  Inc.,  from  August  1, 1994,  through  June 
20, 1996.  Installation  of  a  Superior  Air  Parts 
Inc  PMA  piston  pin,  P/N  SA629690,  that  can 


not  be  verified  to  be  outside  of  the  suspect 
shipping  period  range,  is  prohibited  after  the 
effbctive  date  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Spiecial 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Special  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Special 
Certification  Office. 

(e)  Special  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  inspection  may  be 
performed. 

(f)  The  actions  required  by  this  AD  shall  be 
done  referring  to  the  following  Superior  Air 
Parts,  Inc.  Mandatory  Service  Bulletin: 


Document  No. 

Pages 

Revision 

Date 

96-001  - 

Total  Pages:  4 

4 

Orighial ............_................«....__ „......_.............. 

August  5. 1996. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.Q  55  2(a) 
and  1  CFR  part  51.  Copies  of  Superior  Air 
Parts.  Inc.  Mandatory  Service  Bulletin  No. 
96-001  may  be  obtained  from  Superior  Air 
Parts,  Inc.,  14280  GiUis  Road.  Dallas,  TX. 
75244;  telephone  (800)  400-5949,  £ax  (800) 
238-8471.  Copies  may  be  inspected  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street 
NW..  suite  700.  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
Noveml>er  9, 1998. 

Issued  in  Burlington,  Massachusetts  on 
August  31. 1998. 
Donald  E.  PIou£Eb, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  SerricB. 

(FR  Doc.  98-24089  Filed  »-9-98;  8:45  am] 
BttJJNQ  CODE  4S10-1S4J 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9a-AQL-42| 

Establishinent  of  Class  E  Airspace; 
Crostiy,  ND 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


summary:  This  action  establishes  Class 
E  airspace  at  Crosby,  ND.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedvire  (SIAP) 
to  Rimway  (Rwy)  30  has  been  developed 
for  Crosby  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  groimd 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
creates  controlled  airspace  at  Crosby 
Municipal  Airport  to  accommodate  the 
approach. 

EFFECTIVE  DATE:  0901  UTC,  December  3, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPt.EMENTARY  INFORMATION: 

History 

On  Tuesday.  June  23. 1998,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
estabUsh  Class  E  airspace  at  Crosby,  ND 
(63  FR  34137).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  dining  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 


proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  fttim  700  feet  or  more 
above  the  surface  of  the  earth  are 
pubUshed  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16. 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequenUy  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
estabUshes  Class  E  airspace  at  Crodiy, 
ND,  to  accommodate  aircraft  executing 
the  proposed  GPS  Rwy  30  SIAP  at 
Crosby  Municipal  Airport  by  creating 
controUed  airspace  at  the  airport 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  in  n^ed  to 
contain  aircraft  executing  the  approach. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regtilations  for  which 
ftequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
tmder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.0. 10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E.  Akspace 
£)esignations  and  Reporting  Points, 
dated  September  10, 1997.  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLNDE5    CrcMby,  ND  [N«w] 

Crosby  Municipal  Airport.  ND 
(UL  48»55'  45"  N..  long.  103"17'56"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Crosby  Mtmicipal  Airport 
excluding  that  airspace  north  of  lat.  49°  00" 
00"N  (Canada/United  States  Boundary). 
•         *         •         •         • 

Issued  in  Des  Plaines,  Illinois,  on  August 
25. 1998. 

David  B.  JaluiMn, 

Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  98-24290  Filed  9-9-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  Nos.  98N-0426,  98N-0428,  98N- 
0427,  98^M)423,  98N-0424,  98N-0419,  98N- 
0422,  88N-0421,  and  98N-0420] 

Food  Labeling:  Health  Claims; 
Reopening  of  Comment  Period 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Interim  final  rules;  reopening  of 
comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  to 
October  8, 1998,  the  comment  period  for 
the  nine  interim  final  rules  that 
appeared  in  the  Federal  Register  of  June 
22,  1998  ((63  FR  34084),  (63  FR  34092), 
(63  FR  34097),  (63  FR  34101),  (63  FR 
34104),  (63  FR  34107),  (63  FR  34110), 
(63  FR  34112).  and  (63  FR  34115)).  The 
rules  prohibit  the  use  on  food  labels  of 
claims  that  are  not  appropriately  based 
on  authoritative  statements  from 
scientific  bodies  or  that  otherwise  do 
not  meet  the  specifications  of  new 
legislation.  Interested  persons  were 
given  until  September  8, 1998,  to 
comment  on  the  interim  final  rules.  This 
action  is  being  taken  in  response  to 
requests  to  reopen  the  comment  period. 

DATES:  Written  comments  by  October  8, 
1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  nn. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  J.  Lewis,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
451),  Food  and  Ehaig  Administration, 
200  C  St.  SW..  Washington.  DC  20204, 
202-205-4168. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Jtme  22, 1998  ((63 
PR  34084),  (63  FR  34092),  (63  FR 
34097),  (63  FR  34101),  (63  FR  34104), 
(63  FR  34107),  (63  FR  34110),  (63  FR 
34112),  and  (63  FR  34115)),  FDA  issued 
nine  interim  final  rules  prohibiting  the 
use  on  food  labels  of  claims  that  are  not 
appropriately  based  on  authoritative 
statements  firom  scientific  bodies  or  that 
otherwise  do  not  meet  the  specifications 
of  new  legislation. 

Interested  persons  were  given  nntil 
September  8, 1998.  to  comment  on  the 
rules.  FDA  has  received  several  requests 
for  extending  the  comment  period.  After 
evaluating  these  requests,  the  agency 
has  decided  to  reopen  the  ccHmnent 


period  on  the  interim  final  rules  until 
October  8. 1998. 

To  be  considered,  wrritten  comments 
regarding  the  interim  final  rules  must  be 
received  by  October  8, 1998,  by  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  Docket  Nos.  98N- 
0426,  98N-0428.  98N-0427.  98N-0423, 
98N-0424,  98N-0419,  98N-0422,  98N- 
0421,  and  98N-O420.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  September  4. 1998 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-24359  Filed  9-4-98;  4:34  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  884 
[Docket  No.  97N-0335] 

Obstetric  and  Gynecologic  Devices; 
Recbssification  and  Classification  of 
Medical  Devicee  Used  for  In  Vitro 
Fertilization  and  Related  Assisted 
Reproduction  Procedures 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  reclassifying  instrumentation 
intended  for  use  in  in  vitro  fertilization 
(rVF)  and  related  assisted  reproduction 
technology  (ART)  procedures,  including 
but  not  limited  to  gamete  intrafallopian 
transfer  (GIFT),  embryo  transfer  (ET), 
and  intracytoplasmic  sperm  injection 
(ICSI),  from  class  IQ  (premarket 
approval)  to  class  II  ^special  controls). 
FDA  is  also  reclassifying  assisted 
reproduction  microscopes  and 
microscope  accessories  fit)m  class  m  to 
class  I.  This  reclassification  is  on  the 
Secretary  of  the  Department  of  Health 
and  Human  Services'  (the  Secretary's) 
own  initiative  based  (m  new 
information.  Accordingly,  the  order  is 
being  codified  in  the  Code  of  Federal 
Regulations.  Upon  the  effective  date, 
this  Federal  Register  document  may  be 
cited  in  the  absence  of  an  existing 
predicate  device  which  would  be  used 
to  support  substantial  eqtiivalence. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  annoimdng  the 


ARAin 
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availability  of  a  draft  guidance  entitled 

"Devices  Used  for  In  Vitro  Fertilization 

and  Related  Assisted  Reproduction 

Procedures:  Submission  Guidance  for  a 

510(k)." 

EFFECTIVE  DATE:  The  regulation  is 

effective  October  13, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elisa  D.  Harvey,  Center  for  Devices  and 

Radiological  Health  (HFZ-470),  Food 

and  Drug  Administration,  9200 

Corporate  Blvd.,  Rockville.  MD  20850. 

301-594-1180. 

SUPPLEMENTARY  INFORMATION: 

L  Background — ^Regulatory  Authorities 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.),  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  (Pub.  L.  94-295),  the  Safe 
Medical  Devices  Act  of  1990  (the 
SMDA)  (Pub.  L.  101-629),  and  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (FDAMA)  (Pub.  L.  105-115). 
established  a  comprehensive  system  for 
the  regtilation  of  medical  devices 
intended  for  hiunan  use.  Section  513  of 
the  act  (21  U.S.C.  360c)  estabUshed 
three  categories  (classes)  of  devices, 
depending  on  the  regulatory  controls 
needed  to  provide  reasonable  assurance 
of  their  safety  and  effectiveness.  The 
three  categories  of  devices  are  class  I 
(general  controls),  class  II  (special 
controls),  and  class  ni  (premarket 
approval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28, 1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
'  a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28, 1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  (21 
U.S.C.  360c(f))  into  class  III  without  any 
FDA  rulemaking  process.  Those  devices 
remain  in  class  in  and  require 
premarket  approval,  unless  and  tmtil: 
(1)  The  device  is  reclassified  into  class 
I  or  n;  (2)  FDA  issues  an  order 
classifying  the  device  into  class  I  or  II 
in  accordance  with  new  section 
513(f)(2)  of  the  act.  as  amended  by 
FDAMA;  or  (3)  FDA  issues  an  order 


finding  the  device  to  be  substantially 
equivalent,  under  section  513(i)  of  the 
act,  to  a  predicate  device  that  does  not 
require  premarket  approval.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  premarket 
notification  procedures  in  section  510(k) 
of  the  act  (21  U.S.C.  360(k))  and  part  807 
(21  CFR  part  807)  of  the  regulations. 

A  preamendments  device  that  has 
been  classified  into  class  ni  may  be 
marketed,  by  means  of  premarket 
notification  procedures,  without 
submission  of  a  premarket  approval 
appUcation  (PMA)  tmtil  FDA  issues  a 
final  regulation  under  section  515(b)  of 
the  act  (21  U.S.C.  360e(b))  requiring 
premarket  approval. 

Reclassification  of  classified 
postamendments  devices  is  governed  by 
section  513(f)(3)  of  the  act,  formerly 
section  513(f)(2)  of  the  act.  This  section 
provides  that  FDA  may  initiate  the 
reclassification  of  a  device  classified 
into  class  in  under  section  513(f)(1)  of 
the  act,  or  the  manufactiuer  or  importer 
of  a  device  may  petition  the  Secretary 
for  the  issuance  of  an  order  classifying 
the  device  in  class  I  or  class  n.  FDA's 
regulations  in  §  860.134  (21  CFR 
860.134)  set  forth  the  procedures  for  the 
filing  and  review  of  a  petition  for 
reclassification  of  such  class  m  devices. 
In  order  to  change  the  classification  of 
the  device,  it  is  necessary  that  the 
proposed  new  class  have  sufficient 
regulatory  controls  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  for  its 
intended  use. 

FDAMA  added  a  new  section  513(f)(2) 
to  the  act,  which  addresses 
classification  of  postamendments 
devices.  New  section  513(f)(2)  of  the  act 
provides  that,  upon  receipt  of  a  "not 
substantially  equivalent"  determination, 
a  510(k)  apphcant  can  request  FDA  to 
classify  a  postamendments  device  into 
class  I  or  class  n.  Within  60  days  from 
the  date  of  such  a  written  request,  FDA 
must  classify  the  device  by  written 
order.  If  FDA  classifies  the  device  into 
class  I  or  n,  the  applicant  has  then 
received  clearance  to  market  the  device 
and  it  can  be  used  as  a  predicate  device 
for  other  510(k)'s.  It  is  expected  that  this 
process  will  be  used  for  low  risk 
devices.  This  process  does  not  apply  to 
devices  that  have  been  classified  by 
regulation  into  class  in — i.e., 
preamendments  class  III  devices,  or 
class  m  devices  for  which  a  PMA  is 
appropriate. 

Under  section  513(f)(3)(B)(i)  of  the 
act,  formerly  section  513(f)(2)(B)(i)  of 
the  act,  the  Secretary  may,  for  good 
cause  shown,  refer  a  proposed 
reclassification  to  a  device  classification 


panel.  The  Panel  shall  make  a 
recommendation  to  the  Secretary 
respecting  approval  or  denial  of  the 
proposed  reclassification.  Any  such 
recommendation  shall  contain:  (1)  A 
simunary  of  the  reasons  for  the 
recommendation,  (2)  a  summary  of  the 
data  upon  which  the  reconunendation  is 
based,  and  (3)  an  identification  of  the 
risks  to  health  (if  any)  presented  by  the 
device  with  respect  to  which  the 
proposed  reclassification  was  initiated. 

Section  510(1)  of  the  act  (21  U.S.C. 
360(1))  provides  that  a  class  I  device  is 
exempt  from  the  premarket  notification 
requirements  imder  section  510(k)  of  the 
act,  unless  the  device  is  intended  for  a 
use  which  is  of  substantial  importance 
in  preventing  impairment  of  human 
health  or  it  presents  a  potential 
unreasonable  risk  of  illness  or  injury. 
Hereafter,  these  are  referred  to  as 
"reserved  criteria." 

Such  an  exemption  permits 
manufacturers  to  introduce  into 
commercial  distribution  generic  type  of 
class  I  devices  without  first  submitting 
a  premarket  notification  to  FDA.  If  FDA 
has  concerns  about  certain  types  of 
changes  to  a  particular  class  I  device, 
the  agency  may  grant  a  limited 
exemption  from  premarket  notification 
for  that  generic  type  of  device. 

n.  Regulatory  History  of  the  Device 

FDA  consulted  With  the  Obstetrics 
and  Gynecology  Devices  Panel  (the 
Panel).  During  an  open  pubUc  meeting 
on  October  23. 1995.  the  Panel  indicated 
its  conciurence,  given  the  history  of  safe 
and  effective  use  of  these  devices,  with 
FDA's  intention  to  reclassify 
instrumentation  intended  for  use  in  IVF 
and  ART  procedures. 

Based  on  this  input  from  the  Panel, 
FDA  pubUshed  a  proposed 
reclassification  rule  in  the  Federal 
Register  of  September  4, 1997  (62  FR 
46686),  proposing  that  the  generic  type 
of  device,  instrumentation  intended  for 
use  in  IVF  and  related  ART  procedures, 
should  be  reclassified  from  class  m  to 
class  n,  and  that  assisted  reproduction 
microscopes  and  microscope  accessories 
should  be  reclassified  from  class  m  to 
class  I. 

FDA  received  10  comments  from 
manufacturers  of  devices  used  in 
assisted  reproduction  procediues  in 
response  to  the  proposed  nile.  A 
summary  of  the  comments  and  FDA's 
response  is  discussed  in  section  III  of 
this  document.  The  comments  primarily 
addressed  issues  relating  to  clarification 
of  the  proposed  rule,  and  suggestions  for 
the  special  controls  required  for  the 
various  categories  of  assisted 
reproduction  devices.  It  should  be  noted 
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that  while  clinical  studies  have  been 
identified  as  a  special  control  for  the 
class  II  devices,  FDA  only  intends  to 
require  clinical  studies  on  a  case-by- 
case  basis  where,  based  on  the  design  or 
function  of  the  device,  the  performance 
in  its  intended  use  can  only  be  validated 
with  cUnical  data. 

m.  Summary  and  Analysis  of 
Comments  and  FDA's  Response 

A.  General  Comments 

1.  One  comment  stated  that  it  would 
be  helpful  to  state  in  the  reclassification 
final  rule  that  the  final  rule  itself  can  be 
used  to  support  substantial  equivalence, 
obviating  the  need  to  cite  existing 
predicate  devices. 

FDA  agrees  with  this  comment,  and 
has  included  such  a  statement  in  the 
summary  section  of  the  final  rule.  The 
draft  guidance  document  entitled 
"Devices  Used  for  In  Vitro  Fertilization 
and  Related  Assisted  Reproduction 
Procedures:  Submission  Guidance  for  a 
510(k),"  which  is  the  subject  of  a  notice 
of  availability  pubhshed  elsewhere  in 
this  issue  of  the  Federal  Register,  also 
provides  discussion  of  the 
documentation  necessary  to  establish 
substantial  equivalence. 

2.  One  comment  stated  that  the 
proposed  date  for  guidance  document 
issuance  should  be  provided  in  the  final 
rule. 

FDA  agrees  with  this  comment.  A 
notice  of  availability  of  the  draft 
guidance  document,  entitled  "Devices 
Used  for  In  Vitro  Fertilization  and 
Related  Assisted  Reproduction 
Procedures:  Submission  Guidance  for  a 
510(k),"  is  published  elsewhere  in  this 
issue  of  the  Federal  Register,  and  is 
available  through  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852. 

3.  One  comment  stated  that  although 
the  proposed  rule  is  clearly  intended  to 
cover  devices  used  in  GIFT  procediu«s, 
the  preamble  to  the  proposed  rule  refers 
only  to  IVF/ET,  without  specifically 
referring  to  GIFT.  The  comment 
requested  that  FDA  clarify  in  the  final 
rule  that  it  reclassifies  medical  devices 
used  in  GIFT,  as  well  as  FVF,  ICSI,  ET, 
and  other  ART  procedures.  The 
comment  also  provided  recommended 
language  specifying  the  inclusion  of 
devices  used  for  GIFT  for  the  definitions 
of  assisted  reproduction  needles  and 
assisted  reproduction  catheters. 

FDA  agrees  with  this  comment. 
Medical  devices  used  during  GIFT  and 
other  well-established  ART  procedures 
are  included  in  the  category  of  assisted 
reproduction  catheters.  The  final  rule 
has  been  appropriately  revised  to 


include  them.  In  addition,  the  proposed 
language  for  the  definitions  of  assisted 
reproduction  needles  and  assisted 
reproduction  catheters  has  been 
incorporated. 

4.  One  comment  pointed  out  the 
potential  applicability  of  FDA's 
guidance  entitled  "Convenience  Kits 
Interim  Regulatory  Guidance,"  May  20, 
1997,  to  GIFT  sets  or  kits,  and 
recommended  that  this  guidance  be 
updated  to  include  GIFT  sets  as  a  type 
of  device  covered  by  this  policy. 

FDA  disagrees  with  this  comment. 
Devices  used  for  GIFT  procedures  do 
not  meet  the  criteria  identified  under 
"Components."  That  is,  they  are  not:  (1) 
Legally  marketed  preamendments 
devices,  (2)  exempt  fitim  premarket 
notification,  or  (3)  foimd  to  be 
substantially  equivalent  through  the 
premarket  notification  process. 
Nevertheless,  FDA  antici[>ates  that  these 
types  of  kits  may  become  eligible  for 
consideration  in  time,  and  is  willing  to 
consider  the  inclusion  of  GIFT  sets  for 
this  new  regulatory  approach  once  a 
sufficient  510(k)  data  base  for  these 
devices  is  obtained. 

5.  One  comment  questioned  the 
inclusion  of  micropipette  fabrication 
instruments  as  a  category  in  this 
reclassification.  The  comment  noted 
that  it  was  not  clear  why  the  machines 
(micropipette  fabrication  instrument 
micropipette  "puller")  used  to 
manufacture  a  regulated  end  product 
(the  micropipette]  should  also  be  subject 
to  such  regulation.  The  comment  stated 
that  if  such  a  device  were  included  in 
this  reclassification,  it  would  mean  that 
micropipettes  would  not  be  available 
commercially  imless  they  have  been 
processed  with  FDA  approved 
instrumentation  and  that  any  IVF/ART 
laboratory  making  its  own  micropipettes 
would  not  be  able  to  make  those 
without  an  FDA  approved  instrument. 
The  comment  was  concerned  that  this 
might  mean  that  IVF/ART  procedures 
would  be  stopped  because  there  is 
ciurently  no  FDA  approved  instrument 
for  manufacturing  the  micropipettes. 

FDA  disagrees  with  this  comment. 
Only  the  end  product  device  that  is 
specifically  promoted  and  marketed  to 
the  medical  community  with  a  claim 
relating  to  an  intended  use  for  IVF/ART 
will  be  subject  to  a  premarket 
nodfication  submission  (510(k)).  This 
applies  to  the  micropipette  itself,  as 
well  as  the  micropipette  fabrication 
instnunentation.  If  the  micropipette 
itself  is  the  device  marketed  for  that 
intended  use,  a  510(k)  would  be 
necessary,  but  the  instnunentation  to 
manufactiu«  that  micropipette  would 
not  require  a  510(k).  However,  if  the 
micropipette  fabrication 


instrumentation  itself  is  the  device 
marketed  for  the  specific  intended  use 
of  rVF/ART,  then  a  510(k)  for  that 
device  would  be  necessary.  If  neither 
the  micropipette  itself  nor  the 
micropipette  fabrication 
instrumentation  have  a  specific  claim 
for  use  duripg  IVF/ART,  then  no  510(k) 
is  required.  Thus,  it  is  incorrect  to  state 
that  this  reclassification  would  result  in 
a  lack  of  commercially  available 
micropipettes  because  they  have  not 
been  processed  with  FDA  approved 
instrumentation  or  that  any  IVF 
laboratory  making  its  own  micropipettes 
would  not  be  able  to  make  those 
without  an  FDA  approved  instrument. 
This  classification  regulation  neither 
addresses  individual  IVF/ART 
laboratory  decisions  about  what 
instruments  are  necessary,  nor  does  it 
prohibit  any  individual  laboratory  from 
making  its  own  micropipettes.  However, 
when  those  devices  (whether  they  are 
the  micropipettes  or  the  micropipette 
fabrication  instnunentation)  are 
marketed  and  promoted  for  the  specific 
intended  use  of  IVF/ART  by  the 
manufacturer  (including  a  laboratory 
that  markets  the  devices  to  others), 
those  products  become  subject  to 
section  510(k)  of  the  act  requirements. 

6.  One  comment  stated  that  laser 
microtools  are  also  used  to  denude 
human  gametes  or  embryos  and  that 
these  devices  should  be  classified  in 
class  n  and  added  to  pipettes  and  other 
devices  imder  the  category  of  assisted 
reproduction  microtools. 

rDA  disagrees  with  this  comment. 
The  intent  of  this  reclassification  is  to 
reclassify  those  devices  associated  with 
IVF/ART  procedures  which  have  a  long 
and  well-established  history  of  safe  use. 
Laser  microtools  used  to  manipulate 
and  treat  hiunan  gametes  or  embryos  are 
relatively  new.  The  Panel  which 
recommended  reclassification  of  devices 
used  in  IVF/ART  did  not  identify  laser 
microtools  as  having  a  sufficiently 
established  history  of  reasonably  safe 
and  effective  use  to  justify  their 
classification  in  class  11.  Therefore,  the 
agency  beUeves  that  it  is  not  appropriate 
to  include  laser  microtools  in  this 
reclassification.  As  a  result,  laser 
microtools  remain  in  class  III. 

7.  One  comment  stated  that  there  was 
ambiguity  with  respect  to  the 
classification  of  assisted  reproduction 
microscopes  and  microscope 
accessories.  The  comment  stated  that 
fluorescence  microscopes  should  not  be 
classified  as  class  I  and  exempt,  but 
rather,  class  11  because  of  the  potential 
for  damage  to  human  gametes  and 
embryos. 

FDA  agrees  with  this  comment.  The 
intent  of  this  reclassification  is  to 
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reclassify  those  devices  associated  with 
rVF/ART  procediues  which  have  a  long 
and  well-established  history  of  safe  use. 
The  use  of  fluorescence  microscopy  for 
the  purpose  of  preimplantation 
diagnosis  is  relatively  new.  The  Panel 
which  recommended  reclassification  of 
devices  used  in  IVF/ART  did  not 
identify  fluorescence  microscopes  as 
having  a  sufficiently  established  history 
of  reasonably  safe  and  effisctive  use  to 
justify  their  classification  in  class  I. 
Therefore,  although  the  proposed  rule 
did  refer  to  fluorescence  microscopy, 
the  agency  has  concluded  that  is  not 
appropriate toinclude  fluorescence 
microscopy  in  this  reclassification. 
Thus,  fluorescence  microscopy  is 
retained  in  class  m.  The  category  of 
assisted  reproduction  microscopes  and 
microscope  accessories  is  intended  to 
specifically  refer  to  conventional  optical 
microscopes  and  accessories  which  are  - 
used  for  the  most  common  and  routine 
IVF/ART  procedures. 

8.  One  comment  stated  that  stylets  (a 
tube  or  rod  which  can  be  inserted  into 

a  catheter  or  cannula  to  give  it  form  and 
assist  in  its  passage)  are  commonly  used 
in  rVF/ART  procediu^s,  but  are  not 
explicitly  included  in  the 
reclassification. 

FDA  agrees  with  this  comment  and 
has  amended  the  final  rule  to  include 
stylets,  which  are  a  common  component 
of  devices  used  in  IVF/ART  procedures, 
in  the  category  of  assisted  reproduction 
catheters. 

9.  One  comment  stated  that  the 
proposed  definition  of  assisted 
reproduction  microtools  should  be 
revised  to  read: 

Assisted  reproduction  microtools  are 
pipettes  or  other  devices  used  in  the 
laboratory  to  denude,  micromanipulate,  hold 
or  transfer  human  gametes,  or  embryos  for 
assisted  hatching,  ICSI,  embryo  biopsy,  or 
other  similar  procedures  used  specifically  for 
assisted  reproduction  methods,  including 
preimplantation  diagnosis. 

FDA  disagrees  with  this  conunent. 
Although  devices  used  in 
preimplantation  diagnosis  procedures 
such  as  embryo  biopsy  were 
inadvertently  included  in  the  proposed 
rule,  the  agency  does  not  believe  this 
type  of  device  should  be  included  in 
this  reclassification  because  the  use  of 
such  preimplantation  diagnosis 
procedures  is  relatively  new.  The  intent 
of  this  reclassification  is  to  reclassify 
those  devices  associated  with  IVF/ART 
procedures  that  have  a  long  and  well- 
established  history  of  safe  use,  as  stated 
in  the  response  to  comment  numbers  6 
and  7.  The  use  of  preimplantation 
diagnosis  procedures  such  as  embryo 
biopsy  is  relatively  new.  The  Panel 
which  recommended  reclassification  of 


devices  used  in  IVF/ART  did  not 
identify  devices  associated  with 
preimplantation  diagnosis  procedures  as 
having  a  sufficiently  established  history 
of  reasonably  safe  and  elective  use  to 
justify  their  reclassification.  The 
category  of  assisted  reproduction 
microtools  refers  only  to  those  devices 
that  are  used  for  the  most  common  and 
routine  IVF/ART  procedures. 

10.  One  comment  recommended  that 
catheters,  accessories,  and  reproductive 
media  and  supplements  warrant 
regulation  as  class  II  products,  but  that 
all  other  specified  products  intended  for 
use  during  IVF/ART  procedures  should 
be  considered  class  I  products. 

FDA  disagrees  with  this  comment, 
which  did  not  offer  any  explanation  for 
the  position  expressed.  The  agency 
believes  that  assisted  reproduction 
needles,  assisted  reproduction 
microtools,  assisted  reproduction 
micropipette  fabrication  instruments, 
assisted  reproduction 
micromanipulators  and  microinjectors, 
assisted  reproduction  labware,  and 
assisted  reproduction  water  and  water 
piuification  systems  also  warrant 
regulation  as  class  II  medical  devices. 
FDA  has  concluded  that  the  special 
controls  identified  for  these  categories 
of  devices  are  necessary  at  this  time  to 
enstire  the  safe  and  effective  use  of  these 
devices.  However,  the  agency  does  not 
rule  out  the  possibility  that  these 
devices  may  be  considered  for  further 
downclassification  at  some  later  date 
after  a  sufficient  510(k)  data  base  has 
been  obtained. 

11.  One  comment  stated  that  the 
College  of  American  Pathologists  (CAP) 
and  the  Society  for  Assisted 
Reproductive  Technology  (SART) 
references  may  be  considered  voluntary 
standards,  but  that  the  SART  references 
are  published  patient  registries,  not 
recognized  standards  with  which  to 
comply  or  adhere. 

FDA  agrees  with  this  conunent.  FDA 
recognizes  that  the  SART  reference  is  a 
patient  registry  and  data  base,  and  that 
it  does  not  contain  specific  guidelines  or 
recommendations  for  techniques  of 
employing  IVF/ART  procedures. 
Nevertheless,  the  agency  washes  to 
acknowledge  this  organisation  and 
encourage  laboratories  to  consult  this 
reference  for  its  significant  guidance  to 
rVF/ART  laboratories  in  obtaining  data 
on  the  safety  and  effectiveness  of  these 
procedures. 

12.  One  comment  stated  that 
validation  of  clinical  performance  is  not 
warranted  if  there  are  no  new  types  of 
safety  and  effectiveness  questions 
raised. 

FDA  disagrees  with  this  comment. 
Even  if  no  new  types  of  safety  and 


effectiveness  questions  are  raised 
regarding  a  device,  clinical  data  may 
still  be  required  in  some  cases  to 
adequately  assess  the  performance  of  a 
device  based  on  its  unique  design  or 
function,  as  is  outlined  in  FDA's 
guidance  document  "510(k)  Substantial 
Equivalence  Decision-Making  Process 
(Etetailed)"  that  is  available  from  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  FDA,  1350 
Piccard  Dr.,  Rockville,  MD  20850,  or  on 
the  World  Wide  Web  at  "http:// 
www.fda.gov/cdrh/k863.html".  Further 
information  on  the  need  for  clinical  data 
is  provided  in  the  draft  guidance 
document  on  IVF  decives  that  is  being 
announced  elsewhere  in  this  issue  of 
the  Federal  Register. 

13.  One  comment  stated  that  water 
purification  systems  have  demonstrated 
a  long  history  of  safe  and  effective  use 
in  IVF/ART  appUcations,  and  that 
placing  them  into  class  II  with  special 
controls  would  provide  no  additional 
benefit  to  end-users.  The  comment 
recommended  that  these  devices  be 
classified  into  class  I  and  exempted 
from  premarket  notification  and  good 
manufacturing  practice  (GMP) 
requirepients. 

FDA  disagrees  with  this  comment. 
Water  purification  systems  with  specific 
claims  for  other  applications  (e.g., 
kidney  dialysis)  are  also  placed  in  class 
n  and  are  subject  to  special  controls. 
The  quality  of  water  that  directly 
contacts  hiunan  gametes  or  embryos  in 
IVF/ART  procedures  is  similar  to  that 
for  dialysis.  If  a  manufacturer  of  a  water 
purification  system  wishes  to  market 
and  promote  that  system  with  specific 
claim(s)  for  its  use  in  IVF/ART 
procedures,  then  that  device  will 
require  a  510(k).  However,  if  a 
manufactiuer  of  a  water  purification 
system  wishes  to  market  and  promote 
that  system  for  general  purposes  only, 
then  no  510(k)  is  needed,  and  the  device 
is  not  affected  by  this  reclassification. 
14.  Two  comments  suggested  using 
the  USP  "water  for  injection" 
requirement  as  the  special  control  for 
the  quality  of  water  used  in 
reconstitution  of  FVF  media,  rather  than 
requiring  type  I  reagent  grade  water.  The 
rationale  was  that  water  meeting  the 
latter  requirement  may  still  be  corrosive 
to  metals,  causing  possible  exposure  of 
metal  ions  to  human  gametes  or 
embryos  as  a  result  of  its  use  in  final 
rinsing  of  packaging  materials  in  a 
pharmaceutical  washing  machine. 
Water  produced  in  conformance  with 
the  USP  water  for  injection  requirement 
has  properties  sufficient  and 
appropriate  for  its  intended  use.  The 
second  comment's  rationale  was  that 
their  validated  system  producing  USP 
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water  for  injection  has  routinely 
produced  water  which  passes  the  mouse 
embryo  assay  test.  Additionally,  this 
same  requirement  should  suffice  for 
water  used  to  wash  and  rinse  labware. 

FDA  agrees  with  these  comments. 
Because  the  USP  water  for  injection 
requirement  delineates  testing 
requirements  for  producing  water  that  is 
safe  for  parenteral  use,  it  should  also 
suffice  for  production  of  water  with 
potential  for  exposure  to  himian 
gametes  and  embryos.  Therefore,  FDA 
agrees  with  the  comment,  and  the  USP 
water  for  injection  requirement  will  be 
used  as  a  s(>ecial  control  for:  (1)  Water 
specifically  intended  for  reconstitution 
of  reproductive  media,  (2)  water 
specifically  intended  for  washing  and 
rinsing  of  labware  to  be  used  in  IVF/ 
ART  procedures,  and  (3)  purification 
systems  specifically  intended  for 
production  of  water  to  be  used  for  IVF/ 
ART  procedures. 

15.  One  comment  stated  that 
regulating  water  quality  specific  to  these 
products  is  not  warranted  because:  (1) 
These  devices  are  sterilized  and  pyrogen 
tested,  and  (2)  typical  use  consists  of 
flushing  any  lumens  with  media  or 
sterile  water  prior  to  use.  The  comment 
stated  that  water  quality  is  a  user  issue 
that  should  be  addressed  by  Clinical 
Laboratory  Improvement  .^nendments 
of  1988  (CLIA)  or  accrediting  bodies. 

FDA  disagrees  with  this  comment.  As 
previously  stated,  the  rationale  for 
requiring  water  quality  testing  (USP 
water  for  injection  testing]  is  that  the 
quality  of  water  used  to  reconstitute 
media  and  supplements,  as  well  as  to 
wash  and  rinse  labware,  is  critically 
important  to  the  success  of  ART 
procedures.  As  was  also  previously 
stated,  water  purification  systems  with 
specific  claims  for  other  applications 
(e.g.,  kidney  dialysis)  are  also  placed  in 
class  II  and  are  subject  to  special 
controls.  The  quality  of  water  needed 
for  IVF/ ART  procedures  in  which 
human  gametes  or  embryos  are  directly 
contacted  is  similar  to  that  for  dialysis. 
If  a  manufacturer  of  a  water  purification 
system  wishes  to  market  and  promote 
that  system  with  specific  claim(s)  for  its 
use  in  IVF/ ART  procedures,  then  that 
device  will  require  a  510(k).  However,  if 
a  manufacturer  of  a  water  piuification 
system  wishes  to  market  and  promote 
that  system  for  general  purposes  only, 
then  no  510(k)  is  needed,  and  the  device 
is  not  affected  by  this  reclassification. 

16.  One  comment  stated  that  IVF 
media  are  products  as  critical  as 
parenterals  and  should  therefore  be 
manufactured  according  to  aseptic  GMP 
conditions. 

FDA  agrees  with  this  comment. 
Sections  820.70(c)  and  820.75  of  the 


quality  system  regulation,  pertaining  to 
environmental  control  and  process 
validation,  respectively,  address  this 
concern.  These  sections  describe 
requirements  for  adequate  control  of 
environmental  conditions  to  assiue  no 
adverse  effect  of  the  environment  on 
product  quality,  and  measures  which 
shall  be  used  to  validate  and  dociunent 
the  manufacturing  processes  to  assure 
the  quality  of  the  product.  A  further 
explanation  of  these  portions  of  the 
quality  system  regulation  may  be  foimd 
in  the  Association  for  the  Advancement 
of  Medical  Instrumentation  (AAMI) 
Guidehnes  entitled  "The  Quality 
System  Compendiiun:  GMP 
Requirements  and  Industry  Practice" 
(Ref.  1). 

17.  One  conunent  stated  that  because 
the  purity  of  chemicals  used  for  IVF 
media  is  critical,  that  FDA  should 
require  these  chemicals  to  be  of 
pharmacopoeial  grade,  with  addidonal 
requirements  regarding  cytotoxicity, 
endotoxin,  and  sterifity. 

FDA  disagrees  with  this  comment. 
While  FDA  agrees  that  the  quality  of  the 
components  of  IVF  media  is  critical, 
FDA  believes  that  it  is  not  necessary  to 
require  that  all  chemicals  be  of 
pharmacopoeial  grade,  since  not  all 
desired  components  may  be  available  in 
that  grade.  Additionally,  there  exist 
other  special  controls,  including  mouse 
embryo  assay  information,  endotoxin 
testing  and  sterilization  validation, 
which  are  sufficient  to  assure  the  safety 
of  the  product. 

18.  One  comment  recommended  that 
human-derived  or  animal-derived 
macromolecules  (such  as  serum 
albumin  or  hyaluronic  acid)  not  be 
allowed  in  IVF  media,  and  proposed  the 
requirement  that  macromolecules  be 
manufactured  instead  by  recombinant 
methods.  The  rationale  for  this  was:  (1) 
The  potential  for  transmission  of 
pathogens  such  as  Creutzfeld-Jacob 
Disease  (CJD)  or  bovine  spongiform 
encephalopathy  (BSE)  to  the  human 
gamete  or  embryo  that  may  be  difficult 
to  detecl;  and  (2)  the  potential  for 
transmission  of  foreign 
deoxyribonucleic  acid  (DNA)  into  the 
human  oocyte  during  ICSI.  The 
comment  also  indicated  that  a  Eiiropean 
standard,  now  in  preparation,  woiUd  be 
appropriate  to  consider  as  a  special 
control  if  FDA  does  allow  use  of 
biological  macromolecules. 

FDA  disagrees  with  this  comment. 
While  FDA  recognizes  the  previously 
mentioned  risks,  the  agency  believes 
that  a  requirement  for  the  use  of  only 
recombinant  macromolecules  in  the 
manufacture  of  IVF  media  is  not  feasible 
at  this  time  due  to  the  limited 
availability  of  these  macromolecules. 


FDA  does  not  currently  recognize  any 
European  standard  regarding  the  use  of 
biological  macromolecules  in  IVF 
media.  However,  with  the  controls  in 
place  for  donor  screening  and  testing,  it 
should  be  appropriate  to  use  human 
derived  macromolecules  with  the 
proper  notification  and  consent.  In 
addition,  there  currently  exist  special 
controls  for  the  use  of  animal-derived 
macromolecules  in  IVF  media. 

19.  One  comment  suggested  a 
requirement  that  IVF  media  shall  be 
tested  by  the  manufacturer  according  to 
the  special  controls  listed,  and  that  a 
certificate  with  test  results  be  issued  for 
each  approved  batch. 

FDA  agrees  with  this  comment.  The 
end-user  will  benefit  if  labeling  for  IVF 
media  includes  information  which 
indicates  test  results  for  each  approved 
batch,  even  if  some  labs  opt  to  do 
further  testing  to  supplement  what  is 
done  by  the  manufacturer.  This  vdll  also 
provide  quality  assurance  to  the  general 
pubhc  without  being  unduly 
burdensome  to  the  manufacturer. 

20.  One  comment  recommended  that 
an  acceptance  criterion  for  endotoxin 
levels  be  set  for  ready-to-use  IVF  media. 

FDA  disagrees  with  this  comment. 
Because  there  is  no  "gold  standard"  in 
the  medical  commimity  for  what  the 
lower  limit  of  acceptability  of  endotoxin 
levels  is  for  FVF  and  assisted 
reproduction  procedures,  it  is  not 
possible  to  identify  an  appropriate 
threshold.  Rather,  it  is  important  that 
the  manufactiu^r  perform  an  established 
USP  endotoxin  test,  such  as  the  Umulus 
mebocyte  lysate  (LAL)  or  rabbit  pyrogen 
assay,  on  any  device  potentially 
contacting  human  gametes  or  embryos, 
and  identify  this  iiifonnation  in  the 
labeling. 

21.  One  comment  stated  that  the 
category  of  reproductive  media  should 
also  include:  (1)  Acid  solutions 
(prepared  from  liquid  or  powder), 
which  are  commonly  udlized  to  denude 
hiunan  gametes  or  embryos,  (2)  rinsing 
solutions  used  after  acid  treatment,  and 
(3)  separation  media  used  to  separate 
and  concentrate  sperm. 

FDA  agrees  with  this  comment. 
Because  these  products  come  into  direct 
physical  contact  with  gametes  or 
embryos,  they  will  also  be  Usted  in  the 
category  of  reproductive  media. 

22.  One  comment  recommended  that 
FDA  require  that  the  mouse  embryo 
assay  (MEA)  test  be  mandatory  rather 
than  volimtary,  and  that  the  two-cell 
MEA  be  used,  with  an  acceptance 
criterion  of  greater  than  80  percent 
hatching. 

FDA  aisagrees  with  this  comment. 
FDA  recognizes  that  the  MEA  is 
currently  the  most  appropriate  test  for 
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embryotoxicity;  however,  there  is  no 
consensus  in  die  medical  community  on 
whether  the  one-cell  or  the  two-cell 
MEA  is  most  appropriate.  Both  have 
their  advantages  and  disadvantages,  and 
these  may  be  weighed  differently  by 
each  end-user  of  a  product.  Therefore,  it 
would  be  inappropriate  for  FDA  to 
mandate  one  test  over  the  other.  In 
addition,  FDA  beUeves  it  would  be 
inappropriate  to  mandate  that  the  MEA 
be  conducted,  because  it  recognizes  that 
some  end-users  will  perform  their  own 
testing  on  the  product  to  assure  its 
safety,  regardless  of  whether  the 
manufacturer  performs  these  tests. 
Requiring  that  the  MEA  be  conducted 
would  add  an  unnecessary  burden  and 
cost  to  the  manufacturer.  The  final 
regulation  requires  each  manufacturer  to 
provide  clear  and  prominent 
information  both  on  the  label  and  in  the 
labeling  to  the  user  about  whether  and 
how  the  MEA  was  performed,  and  the 
results.  FDA  believes  that  this 
requirement  to  clearly  label  the  product 
and  provide  information  to  the  end-user 
in  this  regard  will  be  adequate  to  assure 
appropriate  testing  and  use  of  the 
product. 

23.  One  comment  stated  that  certain 
materials  (substances  which  denature 
protein,  chelate  cations,  bind  endotoxin, 
or  alter  endotoxin's  hydrophobic  state) 
may  interfere  with  the  LAL  assay  used 
to  measure  endotoxin,  and  proposed 
that  this  reclassification  state  that  USP 
lAethods  such  as  the  rabbit  pyrogen 
assay  may  also  be  submitted  for 
endotoxin  testing. 

FDA  agrees  with  this  comment. 
Manufacturers  may  perform  either  the 
LAL  assay  or  the  rabbit  pyrogen  assay  in 
accordance  vvith  established  USP  test 
methods  for  determination  of  endotoxin 
levels,  and  must  clearly  identify  on  the 
label  what  endotoxin  test  was 
performed,  as  well  as  the  results  of  the 
testing  in  the  labeling. 

24.  One  comment  requested  that  the 
"hybritest,"  a  bioassay  based  on  the 
culture  of  mouse  hybridoma  cells,  be 
allowed  as  an  alternative  to  the  MEA 
test  for  embryotoxicity.  The  comment 
pointed  out  the  limitations  of  the  MEA 
test  and  provided  documentation  to 
support  the  use  of  the  Hybritest  as  an 
alternative  to  the  MEA. 

FDA  disagrees  with  this  comment. 
Although  FDA  recognizes  that  there  are 
limitations  to  both  the  one-cell  and  the 
two-cell  MEA  test,  it  is  currently  the 
most  widely  recognized  and  accepted 
method  for  determining  potential 
embryotoxicity.  Although  the  hybritest 
has  potential  for  becoming  more  vtidely 
accepted  in  the  medical  community  as 
a  valid  alternative  to  the  MEA,  it  has  not 
yet  established  sufficient  history, 


acceptance,  and  validity  to  be 
acceptable  as  an  alternative  to  the  MEA. 
FDA  will  periodically  review  new 
information  and  consult  with  the 
medical  community  to  determine  if  the 
hybritest  should  be  included  as  an 
alternative  to  the  MEA  test. 

25.  One  comment  stated  that  if  MEA 
testing  is  not  required  by  the  agency  for 
assisted  reproduction  devices,  then 
language  stating  that  MEA  testing  was 
notperformed  is  not  warranted. 

FDA  disagrees  with  this  comment.  As 
previously  stated,  FDA  believes  it 
would  be  inappropriate  to  mandate  that 
the  MEA  be  conducted,  because  it 
recognizes  that  some  end-users  will 
perform  their  own  testing  on  the 
product  to  assure  its  safety,  regardless  of 
whether  the  manufacturer  performs 
these  tests.  Nevertheless,  it  is  still 
essential  for  each  manufacturer  to 
provide  information  both  on  the  label 
and  in  the  labeling  to  the  user  about 
whether  the  MEA  was  performed.  FDA 
believes  that  this  requirement  to  clearly 
label  the  product  is  essential  to  assure 
that  the  end-user  (in  the  laboratory)  has 
sufficient  information  to  determine  if 
any  further  testing  of  the  product  is 
necessary. 

26.  One  comment  stated  that  the 
language  regarding  MEA  testing  in  the 
special  controls  section  of  the  proposed 
rule  should  be  revised  fiiim,  "Whether 
a  one-cell  or  two-cell  MEA  is  used,  the 
bioassay  should  duplicate,  as  closely  as 
possible,  the  procedures  used  for  human 
FVF,  including  acquisition, 
maintenance,  culture,  transfer 
(relocation)  tmd  cryopreservation  of 
embryos"  to,  "Whether  a  one-cell  or 
two-cell  MEA  is  used,  the  bioassay 
should  represent,  as  closely  as  possible, 
the  corresponding  procedures  for  which 
the  device  is  used  for  human  FVF,  such 
as  acquisition,  maintenance,  culture, 
transfer  (relocation)  or  cryopreservation 
of  embryos." 

FDA  agrees  with  this  comment.  FDA 
is  including  such  advice  in  the  guidance 
document,  for  which  a  notice  of 
availabihty  is  being  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

27.  One  comment  stated  that  for 
assisted  reproduction  accessories  that 
do  not  contact  gametes,  embryos  or 
patients,  the  cited  special  controls  of 
MEA  testing,  device  sterilization 
validation,  and/or  water  quafity  testing 
have  no  impact  on  mitigating  risks  of 
gamete  or  embryo  damage. 

FDA  agrees  with  this  comment.  It  is 
true  that  the  particular  special  controls 
of  MEA  testing,  device  sterilization 
validation,  and  water  quality  testing  are 
not  applicable  to  certain  assisted 
reproduction  accessories,  such  as 


syringe  pumps,  incubators  and 
cryopreservation  instrumentation, 
which  do  not  directly  contact  the 
human  gamete,  embryo,  or  patient. 
Nevertheless,  the  other  identified 
special  controls  for  design 
specifications,  labeling  and  voluntary 
standards  are  applicable  and  can 
mitigate  the  potential  risks  to  the  human 
gamete  or  embryo  associated  with  use  of 
assisted  reproduction  accessories. 

28.  One  comment  stated  that  the  risk 
of  hematuria  would  not  be  mitigated  by 
the  use  of  design  specifications,  and  that 
hematuria  is  primarily  associated  with 
the  procedure/technique. 

FDA  disagrees  with  this  comment. 
The  agency  recognizes  that  a  risk  such 
as  hematuria  is  primarily  associated 
with  the  procedure/technique.  However. 
FDA  believes  that  design  specifications 
can  help  to  ensure  the  safe  and 
appropriate  use  of  the  product  and 
thereby  reduce  the  possibility  of 
inadvertent  needle  puncture  of  the 
bladder. 

29.  One  comment  stated  that  the  risk 
of  puncture  would  not  be  mitigated  by 
the  use  of  design  specifications,  and  that 
pimcture  is  primarily  associated  with 
theprocedure/technique. 

FDA  disagrees  with  this  comment. 
The  agency  recognizes  that  a  risk  such 
as  puncture  is  primarily  associated  with 
the  procedure/technique.  However,  FDA 
believes  that  design  specifications  can 
help  to  ensure  the  safe  and  appropriate 
use  of  the  product  and  thereby  reduce 
the  possibihty  of  inadvertent  needle 
pimcture  of  other  imintended 
abdominal  or  pelvic  structures. 

30.  One  comment  stated  that  the  risk 
of  infection  would  not  be  mitigated  by 
the  use  of  MEA  testing,  and  that  instead, 
use  of  embryo-compatible  materials 
should  be  advocated. 

FDA  agrees  with  this  comment.  The 
agency  recognizes  that  a  risk  such  as 
infection  would  not  be  mitigated  by  the 
use  of  MEA  testing.  However,  the 
agency  believes  that  the  other  identified 
special  controls  of  endotoxin  testing, 
device  steriUzation  validation,  water 
quality  testing,  design  specifications, 
and  labeling  requirements  will  mitigate 
this  risk  and  thereby  help  to  ensure  the 
safe  and  appropriate  use  of  the  product. 

31.  One  comment  stated  that  the 
potential  complications  of  ectopic 
pregnancy,  multiple  gestation,  or 
chromosomal  congenital  abnormalities 
are  not  device  specific,  and  that, 
therefore,  the  statement  that:  "The 
assisted  reproduction  devices  most 
likely  to  present  this  risk  are  assisted 
reproduction  needles,  assisted 
reproduction  catheters,  *  *  *  "  (62  FR 
46689)  should  be  deleted.  The  comment 
also  stated  that  these  risks  would  not  be 
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mitigated  by  the  use  of  design 
specifications. 

FDA  disagrees  with  this  comment. 
The  agency  does  agree  that  the  potential 
compHcations  of  multiple  gestation  or 
chromosomal  congenital  abnormalities 
are  not  device  specific,  and  that  assisted 
reproduction  needles  do  not  contribute 
to  the  risk  of  these  potential 
complications.  Nevertheless,  assisted 
reproduction  catheters  may  pose  a  risk 
of  increasing  the  rate  of  ectopic 
pregnancies  following  embryo  transfer, 
either  by:  Cl)  Allowing  for  an  increased 
volume  of  transfer  fluid,  or  (2)  being 
designed  in  such  a  way  as  to  promote 
inadvertent  location  of  the  catheter  tip 
in  or  near  the  fallopian  tube  ostium  (two 
postulated  mechanisms  for  the 
occvurence  of  ectopic  pregnancy  in  IVF/ 
ART  patients).  These  risks  would  be 
mitigated  not  only  by  design 
specifications,  but  also  by  labeling  and 
^propriate  instructions  for  use  which 
caution  against  these  possibilities. 
Therefore,  the  agency  has  modified  the 
statement  accordingly. 

32.  One  comment  questioned  whether 
it  was  appropriate  to  require 
instructions  for  use  for  disposable 
labware.  The  comment  stated  that 
generalized  instructions  would  not  be 
useful  to  the  user  because  of  the 
diversity  of  techniques,  and  that  as 
laboratories  become  regulated  by  other 
organizations  such  as  SART,  CAP,  and 
-the  Health  Care  Finance  Administration 
(HCFA)  under  CLIA,  they  are  generating 
their  own  written  procedures  to  meet 
their  own  specific  needs. 

FDA  agrees  with  this  comment. 
Because  of  the  variability  in  techniques 
bom  user  to  user,  it  is  not  feasible  or 
helpful  to  provide  specific  instruction 
for  use  on  devices  such  as  labware. 
Guidance  from  the  appropriate 
regulatory  entities  (CAP,  SART,  HCFA) 
should  be  followed  wherever 
applicable,  and  the  manufacturer  should 
provide  a  general  statement  in  the 
labeling  to  users  to  use  the  labware  as 
appropriate  for  the  particular  technique 
they  are  employing.  FDA  will  review 
the  labeling  to  ascertain  that  any 
instructions  are  appropriate  given  the 
indication  for  use  identified  on  the 
labeling. 

33.  One  comment  recommended  that 
the  statement  "labeUng  *  *  *  will 
ensure  that  devices  are  used  properly, 
that  the  user  is  adequately  informed, 
that  the  intended  use  of  the  device  is 
clearly  understood,  and  that  claims  by 
the  manufacturer  do  not  exceed  the 
intended  use  of  the  device,"  be  revised 
to  indicate  that  labeling  "promotes"  or 
"supports  reasonable  assurance  of  the 
items  Usted. 


FDA  disagrees  writh  this  comment. 
The  meaning  intended  to  be  conveyed 
by  the  word  "ensure"  is  that  the 
labeling  should  be  carefully  and  clearly 
written  so  as  to  provide  the  user  with 
the  information  necessary  to  use  the 
device  as  intended.  The  agency  does  not 
believe  that  the  recommended  revisions 
would  adequately  convey  this  intent. 

34.  One  comment  stated  that  labehng 
requirements  need  to  be  clarified,  and 
that  boilerplate  language  should  be 
su^ested  to  provide  useful  information. 

FDA  disagrees  with  this  conmient. 
Because  of  the  large  number  of  devices 
identified  m  the  several  categories  of 
assisted  reproduction  devices  intended 
for  this  reclassification,  as  well  as 
variabiUty  in  techniques  from  user  to 
user,  it  is  not  feasible  to  .provide  specific 
boilerplate  language  for  labeUng  in  this 
fiinal  rule.  Guidance  from  the 
appropriate  regulatory  entities  (CAP, 
SART,  and  HCFA)  should  be  followed 
wherever  applicable,  and  the 
manufacturer  should  provide  a  general 
statement  in  the  labeling  to  the  user  to 
use  the  device  as  appropriate  for  the 
particular  technique  they  are 
maploying.  As  stated  previously,  FDA 
will  review  labeling  to  ascertain  that 
any  instructions  areappropriate  given 
the  indication  for  use  identified  on  the 
labeling.  In  addition,  FDA  will  work 
with  manufacturers  to  develop 
-appropriate  labeling  and  may  revise  the 
guidance  document  for  these  devices 
once  an  appropriate  510(k)  data  base  has 
been  obtained. 

35.  Two  comments  expressed  a 
concern  with  respect  to  the  requirement 
that  all  devices  coming  into  contact 
with  embryos  and  gametes  must 
demonstrate  a  sterility  assurance  level 
(SAL)  of  l(H>.  Both  comments  stated 
that  while  a  SAL  of  1(H  may  be 
reasonable  for  a  terminally  sterilized 
product,  most  liquid  media  used  for  the 
processing  or  cultiue  of  embryos  and 
gametes  are  not  compatible  with 
existing  technologies  for  terminal 
sterilization,  and  therefore  must  be 
aseptically  filled.  The  comments 
proposed  that  a  SAL  of  10-'  be 
stipulated  for  aseptically  filled 
products. 

FDA  agrees  with  this  comment.  A 
SAL  of  10-3  is  recommended  for 
reproductive  media  used  for  the 
processing  or  culture  of  embryos  and 
gametes.  Products  which  are  processed 
in  this  way  must  clearly  identify  the 
SAL,  and  that  they  were  "aseptically 
processed"  or  "membrane  filtered"  both 
on  the  label  and  in  the  labeling. 

36.  One  comment  stated  that  the 
identification  for  assisted  reproduction 
needles  should  be  revised  from 
"Assisted  reproduction  needles  are 


devices  used  to  obtain  gametes,  *  *  •" 
to  "Assisted  reproduction  needles  are 
devices  used  to  obtain  gametes  from  the 
body*  •  *". 

FDA  agrees  with  this  comment  and 
has  revised  this  identification 
accordingly. 

After  reviewing  the  data  presented 
before  the  Panel  and  considering  the 
Panel's  recommendation,  as  well  as  the 
comments  received  on  the  proposed 
reclassification,  FDA,  based  on  the 
information  set  forth,  is  reclassifying 
instrumentation  intended  for  use  in  IVF 
and  related  ART  procedures,  and 
substantially  equivalent  devices  of  this 
generic  type,  frtim  class  III  to  class  n, 
and  assisted  reproduction  microscopes 
and  microscope  accessories,  and 
substantially  equivalent  devices  of  this 
generic  type,  from  class  m  to  class  I. 

FDAMA  added  a  new  section  510(1)  to 
the  act.  New  section  510(1)  of  the  act 
provides  that  a  class  I  device  is  exempt 
from  the  premarket  notification 
requirements  imder  section  510(k)  of  the 
act,  unless  the  device  is  intended  for  a 
use  which  is  of  substantial  importance 
in  preventing  impairment  of  human 
health  or  it  presents  a  potential 
xinreasonable  risk  of  illness  or  injury. 
Hereafter,  these  are  referred  to  as 
"reserved  criteria."  FDA  has  considered 
assisted  reproduction  microscopes  and 
microscope  accessories  in  accordance 
with  the  reserved  criteria  and 
determined  that  the  device  does  not 
require  premaii^et  notification.  Such  an 
exemption  permits  manufacturers  to 
introduce  into  commercial  distribution 
gmieric  types  of  devices  without  first 
submitting  a  premaiicet  notification  to 
FDA. 

Accordingly,  as  required  by 
S  860.134(b)(6)  and  (b)(7)  of  the 
regulations,  FDA  is  reclassifying 
instrumentation  intended  for  use  in  IVF 
and  related  ART  procedures,  and 
substantially  equivalent  devices  of  this 
generic  type,  frttm  class  III  to  class  n, 
and  assisted  reproduction  microscopes 
and  microscope  accessories,  and 
substantially  equivalent  devices  of  this 
generic  type,  bom  class  in  to  class  I.  In 
addition,  FDA  is  codifying  the 
reclassification  of  the  device  by  adding 
21  CFR  part  884  subpart  G  which 
consists  of  §§  884.6100.  884.6200, 
884.6300,  884.6400,  884.6500,  884.6600, 
884.6700,  884.6800,  884.6900.  and 
884.7000. 

B.  Special  Controls 

The  following  special  controls  have 
been  identified  for  assisted  reproduction 
devices  classified  into  class  11: 
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1.  Mouse  Embryo  Assay  Information 

The  manufacturer  should  provide 
information  to  the  user  on  whether  an 
MEA  was  performed  for  toxicity  and 
functionality  testing  of  assisted 
reproduction  needles,  catheters, 
microtools,  water  or  water  purification 
systems,  reproductive  media,  labware  or 
other  devices  coming  into  contact  with 
gametes  and/or  embryos.  The  rationale 
for  requiring  information  on  this  test  as 
a  special  control  for  class  n  assisted 
reproduction  devices  is  that  the  MEA  is 
a  good  surrogate  indicator  of  potential 
toxicity  of  materials  used  in  assisted 
reproduction  devices  to  gametes  and/or 
embryos.  Both  one-cell  and  two-cell 
assays  are  used.  FDA  will  not  dictate  to 
the  manufacturer  which  MEA  should  be 
used  during  the  manufacture  of  a 
particular  product,  or  even  that  any 
MEA  is  performed.  Rather,  if  the  mouse 
embryo  assay  is  conducted,  the 
manufactiu^r  should  provide  clear 
information  to  the  user  about  how  the 
assay  was  performed  and  the  assay 
results,  both  on  the  label  and  in  the 
labeling.  The  bioassay  should  duplicate, 
as  closely  as  possible,  the  procedures 
used  for  human  IVF,  including  the 
acquisition,  maintenance,  culture, 
transfer  (relocation)  and 
cryopreservation  of  embryos.  If  no  MEA 
is  used,  then  this  information  must  also 
be  clearly  provided  to  the  user. 

2.  Endotoxin  Testing 

The  rationale  for  requiring  endotoxin 
testing  as  a  special  control  for  class  n 
assisted  reproduction  devices  is  that  it 
will  provide  a  mechanism  for  ensiiring 
that  devices  coming  into  contact  with 
gametes,  embryos,  and/or  the  patient 
have  been  tested  for  levels  of  endotoxin 
released  from  gram-negative  bacteria, 
which  is  the  major  pyrogen  of  concern. 
Of  primary  concern,  endotoxin  can  be 
harmful  to  embryos  and  thus  potentially 
affect  development  of  the  embryo, 
implantation  and  pregnancy  rates.  An 
estabUshed  USP  endotoxin  assay  (LAL 
or  rabbit  pyrogenicity)  must  be 
performed  on  any  device,  including 
needles,  catheters,  microtools.  labware. 
water  or  water  purification  systems  and 
media  comiiig  into  contact  with 
gametes,  embryos,  and/or  the  patient. 

3.  Sterilization  Validation 

The  rationale  for  requiring 
sterilization  validation  as  a  special 
control  for  class  n  assisted  reproduction 
devices  is  that  it  will  provide  a 
mechanism  for  ensuring  that  devices, 
including  needles,  catheters,  microtools. 
labware.  water  or  water  purification 
systems,  and  media  coming  into  contact 
with  gametes  and/or  embryos  are  sterile 


to  a  SAL  of  10-6.  The  SAL  for  media 
should  be  10-'  or  better.  EstabUshed 
sterilization  validation  testing  must  be 
performed  on  all  devices  according  to 
AAMI  guidelines.  The  label  should 
clearly  identify  the  method  of 
sterilization  (for  media,  whether  they 
were  aseptically  processed  or  membrane 
filtered)  and  SAL. 

4.  Water  Quality 

The  rationale  for  requiring  this  test  as 
a  special  control  for  class  II  assisted 
reproduction  devices  is  that  water 
quality  is  critically  important  to 
successful  assisted  reproductive 
technology  procedures.  The  quality  of 
water  that  directly  contacts  human 
gametes  or  embryos  in  IVF/ ART 
procedures  is  similar  to  that  for  dialysis. 
Water  used  to  reconstitute  reproductive 
media  and  to  wash  and  rinse  labware, 
whether  generated  in-house  using 
purification  systems  or  obtained  in 
bottled  form  from  vendors,  should  be  in 
conformance  with  USP  water  for 
injection  requirements.  As  stated 
previously,  general  purpose  water 
purification  systems  without  a  specific 
assisted  reproduction  claim  will  not  be 
affected  by  this  proposed  rule. 

5.  Design  Specifications 

Particular  design  specifications  may 
be  identified  for  each  type  of  device 
which  assure  minimally  acceptable 
standards.  The  rationale  for  including 
design  specifications  as  a  special  control 
for  all  class  II  assisted  reproduction 
devices  is  that  it  vnU  help  to  reduce  the 
incidence  of  adverse  events  such  as 
bleeding,  pain  or  perforation  which 
could  be  due  to  suboptimal  device 
design.  For  example,  assisted 
reproduction  needles  may  be  specified 
to  be  16  to  18  gauge,  22  to  23 
centimeters  long.  45  to  60  degree 
beveled  stainless  steel,  and  sterile  to 
assure  safe  and  adequate  access  to 
ovarian  foUicles. 

6.  Labeling  Requirements 

Specific  labeling  which  identifies  the 
intended  use,  indication  for  use, 
contraindications,  precautions, 
warnings,  instructions  for  use  and  other 
information  will  be  required.  The 
rationale  for  including  labeling  as  a 
special  control  for  all  class  II  assisted 
reproduction  devices  is  that  it  will 
ensure  that  devices  are  \ised  properly, 
that  the  user  is  adequately  informed, 
that  the  intended  use  of  the  device  is 
clearly  understood,  and  that  claims  by 
the  manufacturer  do  not  exceed  the 
intended  use  of  the  device.  The  label 
and  labeling  should  also  include 
information  on  the  mouse  embryo  assay 
(see  section  in.B.l  of  this  dociunent). 


the  method  of  steriUzation  (for  media. 
whether  they  were  aseptically  processed 
or  membrane  filtered)  and  SAL  (see 
section  III.B.3  of  this  dociunent),  and 
endotoxin  levels  (see  section  III.B.2  of 
this  dociunent). 

7.  Biocompatibility  Testing 

Aside  from  concerns  with  gamete-  or 
embryotoxicity,  devices  which  are 
patient-contacting  should  demonstrate 
that  the  materials  of  which  they  are 
comprised  are  biocompatible  with  their 
intended  use  using  conventional 
biocompatibility  testing.  Tests 
performed  should  conform  to  those 
recommended  by  international  standard 
ISO-10993,  "Biological  Evaluation  of 
Medical  Devices,  Part  1:  Evaluation  and 
Testing." 

8.  Clinical  Testing 

Certain  device  designs  may  not 
conform  to  conventional  configurations 
used  in  assisted  reproduction  today, 
e.g.,  a  specially-configured  embryo 
transfer  catheter.  Although  the  device  . 
designs  envisioned  for  this  special 
control  do  not  raise  new  types  of  safety 
and  effectiveness  questions,  clinical 
data  may  still  be  required  in  some  cases 
to  adequately  assess  the  performance  of 
a  device  for  its  intended  use.  As  stated 
previously,  FDA  does  not  intend  to 
routinely  require  clinical  testing; 
instead,  clinical  testing  will  be  required 
on  a  case-by-case  basis,  where,  based  on 
the  design  or  function  of  the  device,  the 
performance  in  its  intended  use  can 
only  be  validated  with  clinical  data. 

C.  Summary  of  Other  Changes 

In  addition,  FDA  would  like  to  note 
the  following  changes  from  the 
proposed  rule  whidi  are  incorporated 
into  the  final  rule: 

(1)  Although  devices  used  for 
preimplantation  diagnosis  procedures 
such  as  embryo  biopsy  were 
inadvertently  included  in  the  proposed 
rule,  the  agency  does  not  beUeve  this 
type  of  device  should  be  included  in 
this  reclassification  because  the  use  of 
such  devices  for  this  intended  use  is 
relatively  new  (see  comment  9  of  this 
document). 

(2)  Voluntary  standards  have  been 
omitted  as  a  special  control  from  the 
final  rule.  While  several  organizations 
such  as  the  CAP  and  the  SART  have 
provided  significant  guidance  to  IVF/ 
ART  laboratories,  FDA  recognizes  that 
standards  and  recommendations  from 
these  organizations  do  not  include 
specific  guidelines  for  devices  (see 
comment  11  of  this  document). 

(3)  The  special  control  of  vrater 
quality  testing  has  been  modified  to 
require  conformance  with  USP  water  for 
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injection  requirements  (see  comment  14 
of  this  document). 

(4)  The  special  control  of  sterilization 
validation  has  been  modified  to  allow  a 
SAL  of  10-5  for  reproductive  media 
rather  than  10-*  (see  comment  36  of  this 
document). 

(5)  The  special  control  of 
biocompatibility  testing  for  patient- 
contacting  devices  has  been  added  to 
the  appropriate  categories  of  assisted 
reproduction  devices. 

In  Ught  of  the  general  controls  and 
special  controls  proposed  for  these 
devices,  and  the  known  risks  and 
benefits  of  the  devices,  there  exists 
reasonable  assurance  that  these  devices 
are  safe  and  effective  for  their  intended 
use. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  reclassification  is 
of  a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  em  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibihty  Act  (Pub. 
L.  96-354)  as  amended  by  subtitle  D  of 
the  Small  Business  Regulatory  Fairness 
Enforcement  Act  of  1996  (Pub.  L.  104- 
121),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4)). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  and  other  advantages, 
distributive  impacts,  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and  so  is  not  subject  to  review  under  the 
Executive  Order.  The  Regulatory 
Flexibility  Act  requires  agencies  to 
analyze  regulatory  options  that  would 
minimize  any  significant  impact  of  a 
rule  on  small  entities.  Reclassification  of 
these  devices  from  class  III  to  class  n  or 
class  I  will  relieve  all  manufacttirers  of 
the  device  of  the  cost  of  complying  with 
the  premarket  approval  requirements  in 
section  515  of  the  act.  Because 
reclassification  will  reduce  regulatory 
costs  with  respect  to  this  device,  it  will 
impose  no  si^iificant  economic  impact 
on  any  small  entities,  and  it  may  permit 


small  potential  competitors  to  enter  the 
marketplace  by  lowering  their  costs.  The 
agency  therefore  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  addition, 
this  final  rule  will  not  impose  costs  of 
$100  million  or  more  on  either  the 
private  sector  or  State,  local,  and  tribal 
governments  in  the  aggregate,  and 
therefore  a  siunmary  statement  or 
analysis  imder  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  has  determined  that  this  final 
rule  does  not  contain  any  information 
collection  requirements  and,  therefore, 
is  not  subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995. 

VII.  References 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  and  may  be  seen 
by  interested  persons  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

1.  Association  for  the  Advancement  of 
Medical  Instrumentation  (AAMI) 
Guideline,  "The  Quality  System 
Compendiiun:  CMP  Requirements  and 
Industry  Practice." 

List  of  Subjects  in  21  CFR  Part  884 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  884  is 
amended  as  follows: 

PART  884-OBSTETRICAL  AND 
GYNECOLOGICAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  884  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c.  360e, 
360),  371. 

2.  Subpart  G,  consisting  of 

§§  884.6100  through  884.6190,  is  added 
to  read  as  follows: 

Subpart.  Q— Assisted  Rsproduction 
Devices 

Sec. 

884.6100    Assisted  reproductioD  needles. 
884.6110    Assisted  reproduction  catheters. 
884.6120    Assisted  reproduction  accessories. 
884.6130    Assisted  reproduction  microtools. 
884.6140    Assisted  reproduction 

miCTopipette  &brication  instruments. 
884.6150    Assisted  reproduction 

micromanipulators  and  microinjectors. 
884.6160    Assisted  reproduction  labware. 
884.6170    Assisted  reproduction  water  and 

water  purification  systems. 
884.6180    Reproductive  media  and 

supplements. 


884.6190    Assisted  reproductive 

microscopes  and  microscope  accessories. 

Subpart  G— Assisted  Reproduction 
Devices 

§  884.6100    Assisted  reproduction  needles. 

(a)  Identification.  Assisted 
reproduction  needles  are  devices  used 
in  in  vitro  fertilization  (IVF),  gamete 
intrafallopian  transfer  (GIFT),  or  other 
assisted  reproduction  procedures  to 
obtain  gametes  from  the  body  or 
introduce  gametes,  zygote(s), 
preembryo(s)  and/or  embryo(s)  into  the 
body.  This  generic  type  of  device  may 
include  a  single  or  double  lumen  needle 
and  component  parts,  including  needle 
guides,  such  as  those  used  with 
ultrasound. 

(b)  Classification.  Class  II  (special 
controls)  (mouse  embryo  assay 
information,  endotoxin  testing, 
sterilization  validation,  design 
specifications,  labeling  requirements, 
biocompatibility  testing,  and  clinical 
testing). 


§884.6110 
cattieters. 


Assisted  reproduction 


(a)  Identification.  Assisted 
reproduction  catheters  are  devices  used 
in  in  vitro  fertilization  (IVF),  gamete 
intrafallopian  transfer  (GIFT),  or  other 
assisted  reproduction  procedures  to 
introduce  or  remove  gametes,  zygote(s), 
preembryo(s),  and/or  embryo(s)  into  or 
from  the  body.  This  generic  type  of 
device  may  include  catheters,  cannulae, 
introducers,  dilators,  sheaths,  stylets, 
and  component  parts. 

(b)  Classification.  Class  II  (special 
controls)  (mouse  embryo  assay 
information,  endotoxin  testing, 
sterilization  validation,  design 
specifications,  labeling  requirements, 
biocompatibiUty  testing,  and  clinical 
testing). 

§884.6120    Assisted  reproduction 
accessories. 

(a)  Identification.  Assisted 
reproduction  accessories  are  a  group  of 
devices  used  diuing  assisted 
reproduction  procedures,  in  conjunction 
with  assisted  reproduction  needles  and/ 
or  assisted  reproduction  catheters,  to 
aspirate,  incubate,  infuse,  and/or 
maintain  temperature.  This  generic  type 
of  device  may  include: 

(1)  Powered  aspiration  piunps  used  to 
provide  low  flow,  intermittent  vacuum 
for  the  aspiration  of  eegs  (ova). 

(2)  Syrmge  pumps  lowered  or 
manual)  used  to  activate  a  syringe  to 
infuse  or  aspirate  small  volumes  of  fluid 
during  assisted  reproduction 
procedures. 

(3)  Collection  tube  warmera,  used  to 
maintain  the  temperature  of  egg  (oocyte) 
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collection  tubes  at  or  near  body 
temperature.  A  dish/plate/microscope 
stage  warmer  is  a  device  used  to 
maintain  the  temperature  of  the  egg 
(oocyte)  diuing  manipulation. 

(4)  Embryo  incubators,  used  to  store 
and  preserve  gametes  and/or  embryos  at 
or  near  body  temperature. . 

(5)  Cryopreservation  instrumentation 
and  devices,  used  to  contain,  freeze,  and 
maintain  gametes  and/or  embryos  at  an 
appropriate  freezing  temperature. 

lb)  Classification.  Class  II  (special 
controls)  (design  specifications,  labeling 
requirements,  and  clinical  testing). 

§884.6130    Assisted  reproduction 
microtools 

(a)  Identification.  Assisted 
reproduction  microtools  are  pipettes  or 
other  devices  used  in  the  laboratory  to 
denude,  micromanipulate,  hold,  or 
transfer  human  gametes  or  embryos  for 
assisted  hatching,  intracytoplasmic 
sperm  injection  (ICSI),  or  otiier  assisted 
reproduction  methods. 

(b)  Classification.  Class  II  (special 
controls)  (mouse  embryo  assay 
information,  endotoxin  testing, 
sterilization  validation,  design 
specifications,  labeling  requirements, 
and  clinical  testing). 

§884.6140    Assisted  reproduction 
micropipette  fatMlcation  instruments. 

(a)  Identification.  Assisted 
reproduction  micropipette  fabrication 
devices  are  instruments  intended  to 
pull,  bevel,  or  forge  a  micropipette  or 
needle  for  intracytoplasmic  sperm 
injection  (ICSI).  in  vitro  fertilization 
(IVF)  or  other  similar  assisted 
reproduction  procedures. 

lb)  Classification.  Class  n  (special 
controls)  (design  specifications,  labeling 
requirements,  and  clinical  testing). 

§884.6150    Assisted  reproduction 
micromanipuistors  and  microinjectors. 

(a)  Identification.  Assisted 
reproduction  micromanipulators  are 
devices  intended  to  control  the  position 
of  an  assisted  reproduction  microtool. 
Assisted  reproduction  microinjectors 
are  any  device  intended  to  control 
aspiration  or  expulsion  of  the  contents 
of  an  assisted  reproduction  microtool. 

lb)  Classification.  Class  II  (special 
controls)  (design  specifications,  labeling 
requirements,  and  clinical  testing). 

§  884.61 60    Assisted  reproduction  labware. 

(a)  Identification.  Assisted 
reproduction  labware  consists  of 
laboratory  equipment  or  supplies 
intended  to  prepare,  store,  manipulate, 
or  transfer  human  gametes  or  embryos 
for  in  vitro  fertilization  (IVF),  gamete 
intrafallopian  transfer  (GIFT),  or  other 
assisted  reproduction  procedures.  These 


include  syringes,  IVF  tissue  culture 
dishes,  IVF  tissue  cult\u«  plates,  pipette 
tips,  dishes,  places,  and  other  vessels 
that  come  into  physical  contact  with 
gametes,  embryos  or  tissue  cultiu* 
media. 

(b)  Classification.  Class  11  (special 
controls)  (mouse  embryo  assay 
information,  endotoxin  testing, 
sterilization  validation,  design 
specifications,  labeling  requirements, 
and  clinical  testing). 

§  884.6170    Assisted  reproduction  water 
and  water  purification  systems. 

(a)  Identification.  Assisted 
reproduction  water  purification  systems 
are  devices  specifically  intended  to 
generate  high  quality,  sterile,  pyrogen- 
free  water  for  reconstitution  of  media 
used  for  aspiration,  incubation,  transfer 
or  storage  of  gametes  or  embryos  for  in 
vitro  fertilization  (IVF)  or  other  assisted 
reproduction  procedures.  These  devices 
may  also  be  intended  as  the  final  rinse 
for  labware  or  other  assisted 
reproduction  devices  that  will  contact 
the  gametes  or  embryos.  These  devices 
also  include  bottled  water  ready  for 
reconstitution  available  from  a  vendor 
that  is  specifically  intended  for 
reconstitution  of  media  used  for 
aspiration,  incubation,  transfer,  or 
storage  of  gametes  or  embryos  for  IVF  or 
other  assisted  reproduction  procedures. 

(b)  Classification.  Class  II  (special 
controls)  (mouse  embryo  assay 
information,  endotoxin  testing, 
sterilization  validation,  water  quality 
testing,  design  specifications,  labeling 
requirements,  biocompatibiUty  testing, 
and  clinical  testing). 

§  884.61 80    Reproductive  ntedia  and 
supplements. 

(a)  Identification.  Reproductive  media 
and  supplement  are  products  that  are 
used  for  assisted  reproduction 
procedures.  Media  include  liquid  and 
powder  versions  of  various  substances 
that  come  in  direct  physical  contact 
with  hiunan  gametes  or  embryos 
(including  water,  acid  solutions  used  to 
treat  gametes  or  embryos,  rinsing 
solutions,  sperm  separation  media, 
supplements,  or  oil  used  to  cover  the 
media)  for  the  piuposes  of  preparation, 
maintenance,  transfer  or  storage. 
Supplements  are  specific  reagents 
added  to  media  to  enhance  specific 
properties  of  the  media  (e.g.,  proteins, 
sera,  antibiotics,  etc.). 

(b)  Classification.  Class  n  (special 
.  controls)  (mouse  embryo  assay 

information,  endotoxin  testing, 
sterilization  validation,  design 
specifications,  labeling  requirements, 
biocompatibility  testing,  and  clinical 
testing). 


§  884.61 90    Assisted  reproductive 
microscopes  and  microscope  accessories. 

(a)  Identification.  Assisted 
reproduction  microscopes  and 
microscope  accessories  (excluding 
microscope  stage  warmers,  which  are 
classified  under  assisted  reproduction  ' 
accessories)  are  optical  instruments 
used  to  enlarge  images  of  gametes  or 
embryos.  Variations  of  microscopes  and 
accessories  used  for  these  purposes 
would  include  phase  contrast 
microscopes,  dissecting  microscopes 
and  inverted  stage  microscopes.  This 
device  is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  this  chapter  subject  to  the 
limitations  in  §  884.9. 

(b)  Classification.  Class  I. 

Dated:  August  25, 1998. 
D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  570 

[Doclwt  No.  FR-426»-F-01] 
RIN  2528-rAA06 

Hispanic-Serving  Institutions  Work 
Study  Program 

A0B4CY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 
ACTION:  Final  rule. 

SIMMARY:  On  February  25, 1998^HUD 
published  an  interim  rule  that 
broadened  the  eligibiUty  for  public  and 
private  non-profit  two-year  institutions 
of  higher  education  to  participate  in  the 
Hispanic-serving  Institutions  Work 
Study  Program  (HSI-WSP).  This  final 
rule  makes  final  that  interim  rule 
without  changes. 
EFFECTIVE  DATE:  October  13, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Karadbil,  Office  of  University 
Partnerships,  U.S.  Department  of 
Housing  and  Urban  Envelopment,  Room 
8110, 451  Seventh  Street,  SW, 
Washington,  D.C.  20410.  telephone 
(202)  708-1537,  extension  218.  Hearing- 
or  speech-impaired  individuals  may  call 
HUD's  TTY  niunber  (202)  708-1455,  or 
1-800-877-8399  (Federal  Information 
Relay  Service  TTY).  (Other  than  the 
"800"  number,  these  are  not  toll-free 
numbers.)  Ms.  Karadbil  can  also  be 
contacted  via  the  Internet  at 
Jane .R Karadbil@hud.gov. 
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SUPPLEMENTARY  INFORMATION: 
I.  Paperwork  Reduction  Act 

The  infonnation  collection 
requirements  contained  in  this  final  rule 
were  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520)  and 
have  been  assigned  0MB  control 
number  2528-0182.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  niunber. 

n.  Background 

The  Hispanic-serving  Institutions 
Work  Study  Program  (HSI-WSP),  which 
is  authorized  by  section  107(c)  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended  (42  U.S.C. 
5307,  88  Stat.  647),  makes  grants  to 
institutions  of  higher  education  for  the 
purposes  of  providing  assistance  to 
economically  disadvantaged  and 
minority  students  who  participate  in 
community  development  work  study 
programs  and  are  enrolled  in  full-time 
imdergraduate  programs  in  community 
or  economic  development,  commimity 
planning,  or  commimity  management. 

On  April  9,  1997  (62  FR  17492),  HUD 
issued  a  final  rule  governing  the 
program.  The  final  rule  limited 
eligibility  for  HUD's  HSI-WSP  to  only 
public  or  private  institutions  of  higher 
education  that  offer  two-year  associate 
degrees  and  quahfy  as  HSIs.  While  the 
statute  authorizing  the  program  does  not 
require  it,  HUD  decided  to  determine 
qualification  by  using  the  definition  of 
an  HSI  contained  in  section  316  of  the 
Higher  Education  Amendments  of  1992 
(20  U.S.C.  1059c;  106  Stat.  448,  473). 
Under  that  definition,  an  HSI  is  an 
institution  that  has  an  enrollment  of 
undergraduate  full-time  students  that  is 
at  least  25  percent  Hispanic,  of  which 
not  less  than  50  percent  of  the  Hispanic 
students  are  low-income  individuals 
(i.e.,  150  percent  of  the  poverty  level) 
who  are  first  generation  college  students 
(i.e.,  whose  parent(s)  did  not  complete 
a  baccalaureate  degree)  and  another  25 
percent  are  either  low-income 
individuals  or  first  generation  college 
students.  The  U.S.  Department  of 
Education  determines  the  eligibility  of 
specific  institutions  as  HSIs  and  issues 
a  list  of  institutions  meeting  this 
definition.  HUD's  final  rule  noted  that  a 
list  of  HSI-WSP-eligible  community 
colleges  that  are  included  in  the  U.S. 
Department  of  Education's  list  of  HSIs 
would  appear  with  each  Notice  of 
Funding  Availability  (NOFA)  for  the 
program.  Only  institutions  on  the  list;  or 
HSI-WSP-eligible  institutions 


subsequently  added  to  the  list  prior  to 
that  NOFA's  application  deadline,  were 
eligible  to  apply  for  HSI-WSP  funds. 

Through  issuance  of  an  interim  rule 
on  February  2%  1998  (63  FR  9682),  HUD 
eliminated  the  use  of  the  U.S. 
Department  of  Education's  list  to 
determine  eligibility  and,  instead, 
allowed  institutions  to  certify  that  they 
meet  the  statutory  definition.  The 
process  for  an  institution  to  be  put  on 
the  U.S.  Department  of  Education's  list 
is  a  multi-step  process,  and  HUD's  use 
of  the  list  meant  that  some  Hispanic- 
serving  institutions  were  not  eligible  for 
HUD's  HSI-WSP.  HUD  determined  that 
it  might  have  been  unfairly  penalizing 
institutions  if  it  relied  on  a  potentially 
out-of-date  and  overly  restrictive 
eligibility  list.  HUD  decided,  therefore, 
not  to  base  eligibility  on  the  U.S. 
E)epartment  of  Education's  list,  but 
instead  to  allow  applicants  to  certify  to 
HUD  that  they  are  eligible  to  apply  for 
the  HSI-WSP. 

The  February  25, 1998  interim  rule 
provided  for  a  60-day  public  comment 
period.  No  comments  were  received. 
Accordingly,  this  rule  makes  final  the 
interim  rule  as  it  was  published  on 
February  25, 1998. 

m.  Findings  and  Certifications 

Environmental  Impact 

In  accordance  with  24  CFR  50.19(b)(9) 
of  the  HUD  regulations,  the  policies  and 
procedures  contained  in  this  rule  relate 
only  to  training  grants  and  technical 
assistance,  and  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  PoUcy  Act. 

Regulatory  Flexibility 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing,  certifies  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  only  a^ects  applicants 
and  participants  in  the  Hispanic-Serving 
Institutions  Work  Study  Program  and 
will  not  have  any  meaningful  economic 
impact  on  any  other  entity. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  rule  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order.  Specifically,  the  rule  solicits 
participation  by  institutions  of  higher 
education  in  creating  community 
development  work  study  programs  for 
some  of  their  economically 
disadvantaged  and  minority  students. 
The  rule  does  not  impinge  upon  the 
relationships  between  the  Federal 
government  and  State  or  local 
governments. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  final  rule  does  not  impose 
any  Federal  mandates  on  any  State, 
local,  or  tribal  governments,  or  on  the 
private  sector,  within  the  meaning  of  the 
UMRA. 

The  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  prograiu  number  is  14.513. 

List  of  Subjects  in  24€FR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa, 
Community  development  block  grants. 
Grant  programs — education.  Grant 
programs — housing  and  commimity 
development,  Guam,  Indians,  Lead 
poisoning,  Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing,  New 
communities.  Northern  Mariana  Islands, 
Pacific  Islands  Trust  Territory,  Pockets 
of  poverty,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements,  Small 
cities.  Student  aid,  Virgin  Islands. 

Accordingly,  the  interim  rule 
published  on  February  25, 1998,  at  63 
FR  9682,  is  adopted  as  final. 

Dated:  September  2, 1998. 
Xavier  D.  Briggs, 

Deputy  Assistant  Secretary  for  Besearch. 

Evaluation  and  Monitoring. 

[FR  Doc.  98-24286  Filed  9-9-98;  8:45  am) 

BHJJNQ  CODE  426S-01-P 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 
RIN  0720-AA37 

Civilian  Healtti  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
TRICARE  Program;  Reimbursement 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  revises  certain 
requirements  and  procedures  for 
reimbursement  under  the  CHAMPUS 
program,  the  purpose  of  which  is  to 
implement  a  comprehensive  managed 
health  care  delivery  system  composed  of 
military  medical  treatment  facilities  and 
CHAMPUS.  Issues  addressed  in  this 
rule  include:  implementation  of  changes 
made  to  the  Medicare  Prospective 
Payment  System  (PPS)  upon  which  the 
CHAMPUS  DRG-based  payment  system 
is  modeled  and  required  by  law  to 
follow  wherever  practicable,  along  with 
changes  to  make  our  DRG-based 
payment  system  operate  better; 
clarification  of  payment  reduction  for 
noncompliance  with  required 
utilization  review  procedures; 
clarification  of  publication  of  list  of 
ambulatory  surgery  procedures; 
limitation  on  ambulatory  surgery  group 
payment  rates;  extension  of  the  balance 
billing  limitations  currently  in  place  for 
individual  and  professional  providers  to 
non-institutional,  non-professional 
providers;  adjustment  of  the  CHAMPUS 
maximimi  allowable  charge  (CMAC)  rate 
in  the  small  number  of  cases  where  the 
CMAC  rate  is  less  than  the  Medicare 
rate;  implementation  of  the  government- 
wide  debarment  rule  where  any 
provider  excluded  or  suspended  from 
CHAMPUS  shall  be  excluded  irom  all 
other  programs  and  activities  involving 
Federal  financial  assistance,  such  as 
Medicare  or  Medicaid;  elimination  of 
the  requirement  for  non-participating 
providers  to  file  claims;  and  revision  of 
the  ambulatory  surgery  cost-share 
information  to  enable  the  cost-share  to 
be  assessed  against  the  facility  claim 
instead  of  the  primary  surgeon's  claim. 
DATES:  This  rule  is  effective  October  13, 
1998,  except  amendments  to: 

1.  §  199.6,  is  effective  October  1, 1997; 

2.  §  199.14(h)  introductory  text, 
effective  January  1, 1999; 

3.  §  199.15,  Paragraph  (c)(2),  effective 
July  11, 1995; 

4.  §  199.15,  Paragraph  (b)(4)(iii)(B). 
effective  October  1, 1996. 
ADDRESSES:  Tricare  Management 
Activity,  (TMA).  Program  Development 
Branch.  Aurora.  CO  80045-6900. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Larkin,  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs)/ 
TRICARE  Management  Activity, 
telephone  (703)  681-1745. 

Questions  regarding  payment  of 
specific  claims  under  the  CHAMPUS 
allowable  charge  method  should  be 
addressed  to  the  appropriate  TRICARE/ 
CHAMPUS  contractor. 

SUPPLEMENTARY  INFORMATION: 
L  Introduction  and  Background 

A.  Congressional  Action 

The  National  Defense  Authorization 
Act  for  1984  provided  CHAMPUS  with 
a  statutory  linkage  to  the  Medicare 
Prospective  Payment  System,  upon 
which  the  CHAMPUS  diagnosis-related 
group  (DRG)  based  payment  system  is 
modeled  and  required  by  law  to  follow 
whenever  practicable. 

In  response  to  the  rapid  escalation  of 
CHAMPUS  costs  in  the  1980s,  the 
Congress  urged  DoD,  beginning  with  the 
Appropriations  Act  for  Fiscal  Year  1991 
that  physician  payments  under 
CHAMPUS  be  brought  in  line  with 
payments  under  Medicare. 

The  National  Defense  Authorization 
Act  for  1996,  section  731.  extended  the 
balance  billing  limit  authority  to  non- 
institutional,  non-professional 
providers. 

Section  2455  of  the  Federal 
Acquisition  Streamlining  Act  of  1994. 
and  Executive  Order  12549,  "Debarment 
and  Suspension  from  Federal  Financial 
and  Nonfinancial  Assistance  Programs." 
February  18. 1986.  require  that  any 
entity  debarred,  suspended  or  otherwise 
excluded  under  any  program  or  activity 
involving  Federal  financial  assistance 
shall  also  be  debarred,  suspended  or 
otherwise  excluded  from  all  other 
programs  and  activities  involving 
Federal  financial  assistance. 

B.  Public  Comments 

The  proposed  rule  was  published  in 
the  Federal  Register  on  November  14, 
1997.  We  received  three  comment 
letters.  We  thank  those  who  provided 
comments;  specific  matters  raised  by 
commenters  are  summarized  below  in 
the  appropriate  sections  of  the 
preamble. 

n.  Provisions  of  the  Rule 

A.  Proposed  Changes  to  the  CHAMPUS 
DRG-Based  Payment  System 

1.  Heart  and  Liver  Transplants 
(revisions  to  §  199.14(a)(l)(ii)(C)(2),(J) 
and  (4)) 

Provisions  of  the  Proposed  Rule.  This 
paragraph  explains  that  when  we  first 
implemented  the  CHAMPUS  DRG-based 


payment  system  in  1987,  we  exempted 
all  services  related  to  heart  and  liver 
transplantation.  Although  both  of  these 
tjrpes  of  transplants  are  subject  to  the 
Medicare  PPS,  we  initially  exempted 
them  because  at  that  time  we  had 
limited  experience  and  claims  data  for 
them.  We  believed  these  Umitations 
could  significantly  skew  the  relative 
weights  we  would  calculate  for  such 
transplants. 

Since  1987  we  have  continued  to 
collect  data  on  these  services.  From  the 
beginning,  heart  transplants  were 
grouped  to  DRG  103  and  exempted.  For 
Fiscal  Year  1991  the  Health  Care 
Financing  Administration  (HCFA) 
created  DRG  480  for  fiver  transplants, 
but  we  continued  to  exempt  them. 

In  our  notice  of  updated^rates  and 
weights  for  Fiscal  Year  1991,  which  was 
published  on  November  5, 1990  (55  FR 
46545),  we  noted  that  we  intended  to 
consider  including  both  heart  and  liver 
transplants  in  our  DRG  system  in  the 
future,  and  we  invited  any  comments  in 
that  regard.  We  received  none. 

Since  we  have  enough  claims  data  to 
calculate  accurate  weights  for  these 
transplants,  we  proposed  to  end  the 
DRG  exemption  for  all  CHAMPUS 
covered  solid  organ  transplants  for 
which  there  is  an  assigned  DRG  and 
enough  data  to  calculate  the  DRG 
wei^t.  Just  as  Medicare  does,  we  will 
continue  to  exempt  acquisition  costs  for 
all  CHAMPUS  covered  solid  organ 
transplants. 

Analysis  of  Major  Public  Comments. 
One  commenter  objected  to  the 
provisions  of  the  proposed  rule  in  the 
belief  that  DRG  weights  for  the 
CHAMPUS  program  would  be 
inappropriate  for  pediatric  transplant 
services. 

Response.  Our  analysis  of  recent  data 
indicates  that  both  the  average  lengths 
of  stay  and  average  billed  charges  are 
higher  for  pediatric  Uver  transplants, 
but  both  measures  are  lower  for 
pediatric  heart  transplants.  Thus,  given 
that  the  number  of  cases  is  sufficiently 
large  and  that  differences  between 
pediatric  and  non-pediatric  cases  are 
not  significant,  it  seems  reasonable  to 
calculate  combined  pediatric  and  non- 
pediatric  DRG  weights  for  heart  and 
fiver  transplants. 

Provisions  of  the  Final  Rule.  The  final 
rule  is  consistent  with  the  proposed 
rule. 

2.  Payment  Requests  for  Capital  and 
Direct  Medical  Education  Costs 
(Revisions  to  §  199.14(a)(l)(iii)(G)(3)) 

Provisions  of  the  Proposed  Rule. 
Initially  we  required  that  hospitals 
submit  their  request  for  payment  of 
capital  and  direct  medical  education 
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costs  within  three  months  of  the  end  of 
the  hospital's  Medicare  cost-reporting 
period.  However,  some  hospitals 
encountered  difficulties  in  meeting  this 
deadline,  because  HCFA  implemented 
changes  which  resulted  in  extensions  to 
the  filing  deadline.  Therefore,  we  often 
did  not  enforce  our  deadline,  and  as  of 
October  1988  we  eliminated  the 
requirement  entirely. 

We  eUminated  the  requirement 
because  we  believed  hospitals  would 
submit  their  requests  at  the  earliest 
possible  time  anyway.  Also,  we  believed 
there  would  be  no  adverse  impact  on 
CHAMPUS.  Neither  of  these  has  proven 
to  be  correct.  We  continually  receive 
these  requests  well  after  the  end  of  the 
Medicare  cost-reporting  period — in 
some  cases  several  years  later.  As  a 
result,  it  is  necessary  for  our  contractors 
to  retain  claims  data  in  their  systems 
indefinitely,  so  that  they  can  verify  the 
reported  amounts  when  the  requests  are 
submitted.  This  is  proving  to  be  a  very 
burdensome  and  costly  requirement  for 
our  contractors. 

On  June  27, 1995,  HCFA  published  a 
final  rule  (60  FR  33137)  extending  the 
time  frame  providers  have  to  file  cost 
reports  from  no  later  than  3  months  after 
the  close  of  the  period  covered  by  the 
report  to  no  later  than  5  months  after  the 
close  of  that  period.  The  rule  also  . 
changed  the  regulations  for  granting 
extensions  to  providers.  Under  the  new 
regulation,  an  extension  may  be  granted 
by  the  intermediary  only  when  a 
provider's  operations  were  significantly 
adversely  affected  due  to  extraordinary 
cinnmistances  over  which  the  provider 
had  no  control,  such  as  flood  or  fire.  We 
proposed  to  adopt  these  same 
requirements  for  submitting  requests  for 
payment  of  capital  and  direct  medical 
education  costs  with  CHAMPUS. 

Currently,  CHAMPUS  has  no 
deadline,  other  than  the  six  year  statute 
of  limitations,  for  submitting  payment 
requests  for  Medicare  cost-reporting 
periods.  In  order  to  allow  us  to  close  out 
our  data  for  these  periods,  we  proposed 
that  any  capital  and  direct  medical 
education  payment  requests  that  fall 
within  the  six  year  statute  of  limitations 
and  October  1, 1998,  must  be  submitted 
to  the  appropriate  CHAMPUS  contractor 
no  later  than  5  months  after  October  1, 
1998. 

In  addition,  since  capital  and  direct 
medical  education  costs  are  included  in 
the  national  children's  hospital 
differential,  we  proposed  to  eliminate 
the  clause  allowing  children's  hospitals 
to  request  reimbursement  of  capital  and 
direct  medical  education  costs  as  an 
alternative  to  being  paid  the  national 
differential. 


Analysis  of  Major  Public  Comments. 
We  received  two  comments  with  respect 
cO  the  time  frame  prescribed  for 
requesting  payment  of  capital  and  direct 
medical  education.  One  commenter 
suggested  we  adopt  a  one  year  deadline 
from  the  end  of  the  cost  reporting  period 
to  file  information  necessary  to  the 
initial  payment  of  capital  and  direct 
medical  education  costs.  Another 
commenter  suggested  we  allow  a  six 
month  period  after  the  close  of  the  fiscal 
year  to  submit  cost  reports,  and,  since 
capital  and  direct  medical  education 
costs  are  included  in  the  national 
children's  hospital  differential, 
requested  the  differential  factor  be 
updated  annually  with  cost  report 
information.  The  commenter  also 
suggested  that  the  payments  come 
directly  to  hospitals  and  not  be  passed 
through  the  TRICARE  Managed  Care 
Support  contractors. 

Response.  With  respect  to  the 
timeframe  to  submit  capital  and  direct 
medical  education  costs,  we  agree  that 
a  one  year  deadline  is  appropriate.  We 
disagree  with  an  annual  update  to  the 
national  children's  hospital  differential 
since  it  is  designed  to  reflect  the 
historical  relationship  of  children's 
hospitals  to  DRG  reimbursed 
institutional  facilities.  We  also  disagree 
with  the  suggestion  that  payments  not 
be  passed  through  our  TRICARE 
managed  care  support  contractors.  It  is 
in  the  Government's  interest  to  continue 
to  use  our  regional  managed  care 
support  contractors  to  process  these 
payments  because  they  provide 
economies  of  scale  for  claims  processing 
and  are  acting  as  the  government's  fiscal 
agents  in  these  cases. 

Pmvisions  of  the  Final  Rule.  The  final 
rule  includes  a  one  year  timeframe  to 
submit  capital  and  direct  medical 
education  costs. 

3.  Indirect  Medical  Education 
Adjustment  Factor  (Revisions  to 
§  199.14(a)(l)(iii)(A)(5),  (a)(l)(iii)(D)(2), 
and  (a)(l)(iii)(E)(5)(i),  (ill  Uii).  (iv).  and 
(v)) 

Provisions  of  the  Proposed  Rule.  An 
indirect  medical  education  (IDME) 
adjustment  factor  is  calculated  for  all 
hospitals  which  have  teaching  programs 
approved  imder  the  Medicare 
regulation.  This  factor  is  calculated 
using  a  formula  developed  by  HCFA 
(see  our  previous  final  rules  for  a 
discussion  of  the  application  of  this 
formula  to  CHAMPUS),  and  is  based  on 
the  number  of  interns  and  residents  and 
the  number  of  beds  in  the  hospital.  Each 
DRG-based  payment  is  increased  by  this 
factor  for  that  hospital. 

Initially,  the  number  of  residents  and 
interns  for  each  hospital  was  derived 


from  the  most  recently  available  audited 
HCFA  cost  report,  and  the  nimiber  of 
beds  was  derived  from  the  American 
Hospital  Association  Annual  Surveyof 
Hospitals.  The  factors  have  been 
updated  annually  based  on  data 
submitted  by  hospitals  on  the  annual 
request  for  payment  of  capital  and  direct 
medical  education  costs. 

While  this  updating  procedure 
ensures  that  hospitals'  factors  are  as 
current  as  possible,  it  is  dependent 
upon  the  hospitals'  submission  of 
requests  for  payment  of  capital  and 
direct  medical  education  costs.  Since 
the  crucial  components  (number  of 
interns,  residents  and  beds)  can  change 
from  year  to  year,  and  since  many 
hospitals  do  not  submit  requests  for 
payment  of  capital  and  direct  medical 
education  costs,  we  beUeve  it  is 
necessary  to  establish  an  alternative 
updating  method. 

We  proposed  to  use  the  Medicare 
adjustment  factor  for  any  hospital  for 
which  a  CHAMPUS-spedfic  factor  has 
not  been  calculated  based  on  the 
hospital's  request  for  payment  of  capital 
and  direct  medical  education  costs.  We 
will  update  the  factors  using  the 
Medicare  amounts  as  of  October  1  of 
each  year  when  we  routinely  update  the 
DRG  rates  and  weights.  Any  hospital 
which  has  not  submitted  a  capital  and 
direct  medical  education  payment 
request  to  CHAMPUS  since  the  previous 
October  1,  will  be  assigned  the  most 
recent  Medicare  adjustment  factor. 

HCFA  uses  a  shgntly  different 
formula  than  that  used  by  CHAMPUS, 
and  we  are  aware  that  this  vdll  result  in 
a  different  adjustment  factor  than  would 
otherwise  be  used.  Nevertheless,  we 
believe  this  is  justified.  When  the 
Medicare  factor  is  used,  the  difference  is 
likely  to  be  small.  In  addition, 
CHAMPUS  accounts  for  a  very  small 
portion  of  most  hospitals'  claims,  and 
those  hospitals  which  do  not  request 
payment  of  capital  and  direct  medical 
education  costs  probably  have  few,  if 
any.  CHAMPUS  admissions.  Therefore, 
the  financial  impact  of  using  the 
Medicare  factor  will  be  negligible.  Yet  it 
will  ensure  that  the  factors  are  kept 
current,  so  that  factors  which  are  no 
longer  representative  of  a  hospital's 
teadiing  program  are  not  used 
indefinitely.  And,  of  course,  hospitals 
can  ensure  that  a  CHAMPUS-spedfic 
factor  is  used  simply  by  submitting  a 
request  for  pajrment  of  capital  and  direct 
medical  education  costs. 

For  hospitals  which  have  indirect 
medical  education  factors  for 
CHAMPUS  but  are  not  subject  to  the 
Medicare  PPS,  we  will  eliminate  the 
factor  if  a  CHAMPUS-spedfic  factor 
cannot  be  calculated  based  on  a  current 
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request  from  the  hospital  for  payment  of 
capital  and  direct  medical  education 
costs.  Tlie  factor  will  be  eliminated  as 
of  October  1  if  no  capital  and  direct 
medical  education  payment  request  has 
been  received  since  the  previous 
October  1. 

In  any  case  where  a  hospital  submits 
a  capital  and  direct  medical  education 
payment  request  after  the  Medicare 
factor  has  been  implemented  (or  the 
factor  has  been  eliminated  for  hospitals 
not  subject  to  the  Medicare  PPS, 
including  children's  hospitals),  the 
CHAMPUS-specific  factor  will  become 
effective  in  accordance  with  existing 
requirements.  In  no  case  will  the 
CHAMPUS-specific  factor  be  effective 
retroactively. 

For  children's  hospitals  which  have 
indired  medical  education  fadors  for 
CHAMPUS,  the  factor  will  be 
eliminated  as  of  October  1  of  each  year 
if  during  the  past  year,  the  hospital  did 
not  provide  the  contrador  with  updated 
information  on  the  number  of  its 
interns,  residents  and  beds.  Since 
amoimts  for  capital  and  dired  medical 
education  are  included  in  the  national 
children's  hospital  differential, 
children's  hospitals  are  not  required  to 
submit  capital  and  dired  medical 
education  payment  requests.  Because  of 
this,  the  contrador  is  not  able  to  update 
the  CHAMPUS-specific  factor  unless 
requested  by  the  children's  hospital. 

For  Fiscal  Year  1998,  HCFA  revised 
its  indired  medical  education 
adjustment  formula  to  gradually  reduce 
the  current  level  of  IDME  adjustment 
over  the  next  several  years.  Since  the 
IDME  formula  used  by  CHAMPUS  does 
not  include  disproportionate  share 
hospitals  (DSHs),  the  variables  in  the 
formula  are  different  from  Medicare's, 
however,  the  percentage  reductions  that 
will  be  applied  to  Medicare's  formula 
are  being  adopted  by  CHAMPUS. 

Analysis  of  Major  Public  Comments. 
One  commenter  suggested  that 
supplemental  payments  for  indired 
medical  education  be  continued  under 
CHAMPUS  since  current  Medicare 
proposed  redudions  are  appropriate  for 
adult  populations  but  children's 
hospitals  would  be  harmed,  therefore 
they  suggested  that  the  percentage 
reductions  impUed  by  the  Medicare 
formula  be  removed  in  appUcation  to 
children's  hospitals. 

Response.  We  disagree.  We  believe 
the  incentives  associated  with  the 
existing  IME  adjustments  are  contrary  to 
the  Administration's  policy  of 
decreasing  the  number  of  residents 
trained  in  the  United  States,  increasing 
the  relative  number  of  residents  trained 
in  primary  care,  and  encouraging  more 
training  in  nonhospital-based  sites  thus 


it  is  appropriate  for  CHAMPUS  to  adopt 
the  Medicare  formula. 

Provisions  of  the  Final  Rule.  In  our 
November  14, 1997,  proposed  rule,  we 
proposed  an  alternative  updating 
mediod  for  the  indired  medical 
education  (IDME)  adjustment  fador.  For 
those  hospitals  for  which  a  CHAMPUS- 
spedfic  fador  has  not  been  calculated 
based  on  the  hospital's  request  for 
payment  of  capital  and  dired  medical 
education  costs,  we  proposed  to  use  the 
Medicare  adjustment  fador,  if  said 
hospital  was  subjed  to  the  Medicare 
Prospective  Payment  System  (PPS).  We 
stated  HCFA  uses  a  slightly  different 
formula  than  that  used  by  CHAMPUS, 
and  we  were  aware  this  would  result  in 
a  different  adjustment  fador  than  would 
otherwise  be  used,  however,  we 
believed  the  difference  was  likely  to  be 
small. 

In  reassessing  the  proposed 
alternative  method,  we  felt  it  would  be 
more  equitable  to  use  the  ratio  of  interns 
and  residents  to  beds,  which  is  a 
component  of  the  IDME  formula,  from 
HCFA's  Provider  Spedfic  File  (PSF), 
rather  than  use  Medicare's  IDME 
adjustment  fador.  The  ratio  of  interns 
and  residents  to  beds  will  be  provided 
to  the  contradors  to  update  each 
hospital's  IDME  adjustment  fador  at  the 
same  time  we  routinely  update  the  DRG 
rates  and  weights.  The  Provider  Spedfic 
File  is  sent  to  us  by  HCFA  each  year  for 
use  in  calculating  the  updated  DRG 
rates  and  weights. 

This  method  will  be  used  beginning 
with  the  Fiscal  Year  1999  DRG  update. 
If  after  Odober  1, 1998,  the  contractor 
receives  a  request  for  payment  of  capital 
and  dired  medical  education  costs,  they 
shall  only  change  the  ratio  of  interns 
and  residents  to  beds  if  the  request  for 
payment  is  for  a  hospital's  cost 
reporting  period  ending  prior  to  Odober 
1, 1998.  The  only  other  time  a  hospital's 
IDME  adjustment  fador  should  be 
changed  is  if  the  ratio  of  interns  and 
residents  to  beds  changes  as  a  result  of 
a  Medicare  audit.  This  alternative 
method  shall  only  apply  to  those 
hospitals  subject  to  the  Medicare  PPS. 

For  hospitals  which  have  indired 
medical  education  fadors  for 
CHAMPUS  but  are  not  subject  to  the 
Medicare  PPS,  including  children's 
hospitals,  the  contrador  shall  send  a 
notice  each  August  to  those  hospitals 
who  have  not  provided  the  contractor 
with  updated  information  on  the 
number  of  its  interns,  residents  and 
beds,  since  the  previous  October  1,  and 
advise  them  the  IDME  factor  will  be 
eliminated  if  they  fail  to  provide  the 
contractor  with  updated  information  by 
Odober  1  of  that  same  year.  We 


anticipate  the  first  notices  to  be  sent  in 
August  of  1998. 

Based  on  the  above,  we  are  removing 
the  information  contained  in  the 
proposed  rule  regarding  the  alternative 
updating  method  for  the  IDME 
adjustment  fador.  Since  32  CFR  199.14 
already  specifies  the  DRG  payment  is  to 
be  adjusted  for  IDME  costs,  any 
additional  information  regarding 
updating  the  IDME  fador  can  be 
obtained  from  the  contractor.  This 
change  does  not  affed  the  adoption  of 
the  percentage  reductions  being  applied 
to  the  CHAMPUS  IDME  formula  to 
gradually  reduce  the  current  level  of 
IDME  adjustment  over  the  next  several 
years. 

4.  Length  of  Stay  Outliers  (Revisions  to 
32  CFR  199.14((a)(l)(iii)(E)(l)(i)(A)  and 
(B)) 

Provisions  of  the  Proposed  Rule.  For 
Fiscal  Year  1998,  HCFA  eUminated 
payment  for  day  outliers,  referred  to  as 
long  stay  outliers  under  CHAMPUS. 
CHAMPUS  also  eliminated  long  stay 
outliers  for  all  cases  except  children's 
hospitals  and  neonates  for  Fiscal  Year 
1998.  We  proposed  to  eliminate  the  long 
stay  outliers  for  children's  hospitals  and 
neonates  for  Fiscal  Year  1999.  For  Fiscal 
Year  1993,  HCFA  changed  the  payment 
procedures  for  day  outlier  per  diems 
imder  the  PPS.  Prior  to  this  change,  the 
day  outUer  per  diem  was  calculated 
using  the  DRGs  geometric  mean  length 
of  stay  and  a  marginal  pajrment  factor  of 
60  percent.  For  discharge  occurring  on 
or  after  October  1, 1992.  HCFA  revised 
the  day  outlier  payment  policy  to  reflect 
that  the  per  diem  payment  would  be 
calculated  using  the  arithmetic  mean 
and  a  marginal  payment  fador  of  55 
percent.  This  meant  that  the  per  diem 
day  outlier  payment  under  the  PPS  for 
operating  costs  would  be  determined  by 
dividing  the  standard  DRG  payment  by 
the  arithmetic  mean  length  of  stay  for 
that  DRG,  and  multiplying  the  result  by 
55  percent.  The  change  in  the  payment 
policy  for  day  outliers  provided  better 
protection  against  costly  cases  for 
hospitals,  while  maintaining  a  more 
appropriate  level  of  pajrment  for  cases 
with  extraordinary  long  lengths  of  stay 
that  were  not  also  extraordinarily  costly. 

CHAMPUS  did  not  adopt  the  PPS  per 
diem  day  outher  changes  at  that  time 
because  it  required  a  regulatory  change 
and  there  was  a  moratorium  on 
publication  of  rules.  Over  the  years, 
HCFA  has  reduced  the  marginal 
payment  factor  for  day  outliers  from  55 
percent  to  47  percent  to  44  percent,  to 
33  percent,  to  the  point  of  eliminating 
payment  of  day  outliers,  effective  with 
discharges  occurring  after  September  30. 
1997.  CHAMPUS  adopted  the  day 
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outlier  marginal  payment  factor  of  47 
percent  for  Fiscal  Year  1995,  44  percent 
for  Fiscal  Year  1996.  and  33  percent  for 
Fiscal  Year  1997,  but  has  not  adopted 
the  arithmetic  mean  to  calciilate  the  per 
diem  pajrment.  As  a  result,  CHAMPUS 
has  been  paying  more  than  Medicare  on 
claims  qualifying  for  long-stay  day 
outliers.  Although  we  el^inate  the  long 
stay  outliers  for  all  cases  except 
children's  hospitals  and  neonates  for 
Fiscal  Year  1998,  and  proposed  to 
eliminate  the  long  stay  outliers  for  them 
in  Fiscal  Year  1999,  we  still  proposed  to 
adopt  the  arithmetic  mean  to  calculate 
the  per  diem,  in  order  to  be  consistent 
with  the  Medicare  PPS  in  calculating 
payments  of  outlier  cases. 

Analysis  of  Major  Public  Comments. 
One  commenter  recommended  that 
children's  hospitals'  outlier  cases  be 
exempt  firom  the  100-day  Medicare  cap 
because  children,  imlike  elderly  adults 
in  long  stay  cases  are  almost  never 
discharged  to  nursing  home  care  from 
the  hospital. 

Response.  CHAMPUS  does  not  apply 
the  100  day  Medicare  cap  to  any  cases, 
therefore  the  comment  is  not  applicable. 

Provisions  of  the  Final  Rule.  "The  final 
rule  is  consistent  with  the  proposed 
rule. 

5.  Cost  Outliers  (Revisions  to  32  CFR 
199.14(a)(l)(ui)CE)(l)(ii)  [A)  and  (B)) 

Provisions  of  the  Proposed  Rule. 
Beginning  in  Fiscal  Year  1998,  HCFA 
adopted  a  requirement  that  in 
determining  the  additional  payment  for 
IME  (referred  to  as  IDME  imder 
CHAMPUS),  the^ME  adjustment  factor 
vtrill  only  be  applied  to  the  base  DRG 
payment.  In  addition,  the  fixed  loss  cost 
outher  threshold  is  based  on  the  sum  of 
the  DRG  payment  plus  IME  plus  a  fixed 
dollar  amoimt.  CHAMPUS  adopted  this 
requirement  in  Fiscal  Year  1998  for  all 
cases  except  children's  hospitals  and 
neonates.  We  proposed  to  adopt  this 
same  requirement  for  children's 
hospitals  and  neonates  in  Fiscal  Year 
1999. 

Analysis  of  Major  Public  Comments. 
One  commenter  was  concerned  that  this 
policy  is  not  budget  neutral,  there  is  no 
special  per  diem  for  neonates,  and  that 
Qiildren's  hospitals  are  not  exempt 
from  the  100-day  Medicare  cap.  The 
commenter  suggested  that  the  1998 
HCFA-adopted  requirement  be 
implemented  in  a  budget  neutral . 
fashion.  We  agree  and  we  plan  to 
establish  an  outlier  ratio  designed  to  be 
budget  neutral. 

Provisions  of  the  Final  Rule.  Effective 
October  1, 1998,  Children's  hospitals 
will  have  their  cost  outlier  payments 
adjusted  so  that  these  payments  are 
budget  neutral  with  the  FY94  outlier 


poUcies  for  children's  hospitals.  The 
Department  will  calculate  an  adjustment 
factor  which  will  be  applied  to  all  cost 
outlier  payments  in  FY99  and  thereafter. 
This  adjustment  factor  will  be  applied 
equally  to  the  cost  outlier  payments  for 
all  Children's  hospitals.  The  adjustment 
factor  will  be  equal  to  the  ratio  of 
CHAMPUS  outher  payments  \ising  the 
FY94  CHAMPUS  long  stay  and  cost 
outlier  payment  methods  to  the 
CHAMPUS  outlier  payment  methods 
using  the  FY99  cost  outlier  payment 
methods.  We  vtrill  calculate  this  ratio  in 
late  FY98  once  the  CHAMPUS  FY99 
cost  outlier  {>ayment  policy  has  been 
determined.  The  ratio  will  be  calculated 
using  CHAMPUS  claims  data  from  the 
Children's  hospitals  in  FY95  and  FY96. 
In  order  to  ensure  that  budget  neutrality 
is  achieved  with  this  ratio,  the 
Department  will  monitor  outlier 
payments  and  recalcidate  the  ratio  of 
payments  imder  the  FY94  outlier 
policies  to  actual  outlier  payments  in 
FY99  using  actual  cost  outlier  cases  at 
Children's  hospitals  in  FY99.  This 
calciUation  will  be  done  in  FY  2000.  If 
the  ratio  has  changed  significantly,  a 
new  ratio  will  be  used  to  pay  Children's 
hospital  outlier  cases  in  FY  2001  and 
thereafter.  The  final  rule  has  been 
modified  to  reflect  these  adjustment 
procedures. 

6.  Payment  for  Transfer  Cases  (Revisions 
to  32  CFR  199.14(a)(l)(i)(C)(6)(iv)) 

Provisions  of  the  Proposed  Rule. 
Beginning  in  Fiscal  Year  1996,  HCFA 
adopted  a  graduated  per  diem  payment 
methodology  for  transfer  cases.  As  of 
October  1. 1996,  CHAMPUS  adopted 
this  payment  methodology;  however,  we 
elected  not  to  offset  these  additional 
payments  with  reductions  in  outlier 
payments.  Using  this  payment 
methodology.  CHAMPUS  proposed  to 
pay  transferring  hospitals  twice  the  per 
diem  amount  for  the  first  day  of  any 
transfer  stay  plus  the  per  diem  amount 
for  each  of  the  remaining  days  before 
transfer,  iip  to  the  full  DRG  amoimt.  For 
neonatal  cases,  other  than  normal 
newborns,  we  proposed  paying  the 
transferring  hospital  twice  the  per  diem 
amount  for  the  first  day  of  any  transfer 
stay  plus  125  percent  of  the  per  diem 
rate  for  all  remaining  days  before 
transfer,  up  to  the  full  DRG  amount. 
This  change  allows  hospitals  to  be 
compensated  more  appropriately  for  the 
treatment  they  furnish  to  patients  before 
transfer.  We  proposed  continuing  to  pay 
transferring  hospitals  in  full  for 
discharges  classified  into  DRG  456 
(bums,  transferred  to  another  acute  care 
facility  or  DRG  601  (neonate,  transferred 
less  or  equal  to  4  days  old). 


Analysis  of  Major  Public  Conunents. 
One  commenter  suggested  a  higher 
reimbursement  rate  of  150  percent  for 
days  after  the  first  day  for  Children's 
hospitals  suggesting  that  their  costs 
were  higher. 

Response.  We  were  unable  to 
determine  any  differences  between 
Children's  hospitals  and  other  hospitals 
in  this  regard.  Thus  we  have  not 
changed  the  reimbursement  rate. 

Provisions  of  the  Final  Rule.  The  final 
rule  is  consistent  with  the  proposed 
rule. 

7.  Elimination  of  Separate  Adjusted 
Standardized  Amounts  for  Riu^  Areas 
(Revision  to  32  CFR  199.14(a)(l)(iii)(D) 
(l)and(5)) 

Provisions  of  the  Proposed  Rule. 
Beginning  in  Fiscal  Year  1995,  HCFA's 
average  standardi2:ed  amounts  for 
hospitals  located  in  "rural"  areas  were 
required  to  be  equal  to  the  average 
standardized  amoimt  for  hospitals 
located  in  "other  urban"  areas.  Based  on 
this,  separate  national  average 
standanlized  amounts  for  "other  urban" 
and  "rural"  areas  no  longer  existed.  As 
of  Fiscal  Year  1995,  CHAMPUS  no 
longer  differentiated  between  "other 
urban"  and  "rural"  areas.  We  proposed 
that  the  adjusted  standardized  amounts 
for  "other  urban"  and  "rural"  areas  be 
listed  as  "other"  areas. 

Analysis  of  Major  Public  Comments. 
No  comments  were  received. 

Provisions  of  the  Final  Rule.  The  final 
rule  is  consistent  with  the  proposed 
rule. 

8.  Payment  for  Blood  Clotting  Factor 
(Revisions  to  32  CFR  Section 
199.14(a)(l)(ii)(C)(10)) 

Provisions  of  the  Proposed  Rule.  For 
Fiscal  Year  1994,  HCFA  reinstated 
payments  for  the  cost  of  administering 
blood  clotting  factor  to  beneficiaries 
who  have  hemophilia  through 
discharges  occurring  before  October  1, 
1994.  CHAMPUS  also  reinstated 
payments  for  the  cost  of  administering 
blood  clotting  factor  through  discharges 
occurring  before  October  1, 1994.  For 
Fiscal  Year  1998,  hCFA  again  reinstated 
payments  for  the  cost  of  administering 
blood  clotting  factor.  CHAMPUS  also 
proposed  to  reinstate  payments  for 
discharges  occurring  on  or  after  October 
1. 1997. 

Analysis  of  Major  Public  Comments. 
No  comments  were  received. 

Provisions  of  the  Final  Rule.  The  final 
rule  is  consistent  with  the  proposed 
rule. 
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9.  Effect  of  Change  of  Ownership  on 
Exclusion  of  Long-Term  Care  Hospitals 
(Revisions  to  32  CFR 
199.14(a)(l)(u)(D)(4)) 

Provisions  of  the  Proposed  Rule. 
Beginning  in  Fiscal  Year  1996,  HCFA 
adopted  new  requirements  for  certain 
long-term  care  hospitals  excluded  from 
the  PPS.  The  requirements  specify  that 
if  a  hospital  undergoes  a  change  of 
owner^p  at  the  start  of  a  cost  reporting 
period  or  at  any  time  within  the 
preceding  6  months,  the  hospital  may  be 
excluded  from  the  prospective  payment 
system  as  a  long-term  care  hospital  for 
a  cost  reporting  period  if,  for  the  6 
months  immediately  preceding  the  start 
of  the  period  (including  time  before  the 
change  of  ownership),  the  hospital  has 
the  required  average  length  of  stay, 
continuously  operated  as  a  hospital,  and 
continuously  participated  as  a  hospital 
in  Medicare.  CHAMPUS  proposed  to 
adopt  these  new  requirements  beginning 
in  Fiscal  Year  1996. 

Analysis  of  Major  Public  Comments. 
No  comments  were  received. 

Provisions  of  the  Final  Rule.  The  final 
^rule  is  consistent  with  the  proposed 
rule. 

10.  Empty  and  Low- Volume  DRGs 
(Revision  to  32  CFR  199.14(a)(l)(iu)(B)) 

Provisions  of  the  Proposed  Rule. 
Currendy,  32  CFR  199.14(a)(l)(iu)(B) 
specifies  that  the  Medicare  weight  shall 
be  used  for  any  DRG  with  less  then  10 
occurrences  in  the  CHAMPUS  database. 
Since  the  CHAMPUS  weights  are  used 
by  military  treatment  facilities  and  by 
an  increasingly  large  number  of  state 
Medicaid  programs,  the  direct 
substitution  of  the  Medicare  weight  for 
the  CHAMPUS  weight,  causes 
inconsistencies.  These  inconsistencies 
may  pose  more  of  a  problem  for  other 
payors  than  it  does  for  CHAMPUS, 
particularly  if  they  have  more  cases  in 
the  DRG  categories  where  the 
substitutions  have  occurred.  Because  of 
theseinconsistencies.  we  proposed  that 
the  Director.  TRICARE  Management 
Activity,  or  designee,  has  the  authority 
to  consider  alternative  methods  for 
estimating  CHAMPUS  weights  in  these 
low-volume  DRG  categories. 

Analysis  of  Major  Public  Conunents. 
No  conunents  were  received. 

Provisions  of  the  Final  Rule.  The  final 
rule  is  consistent  vrith  the  proposed 
rule. 

11.  Hospitals  Within  Hospitals 
(Revisions  to  32  CFR  199.14(a)(l)(ii)P) 
(5)) 

Provisions  of  the  Proposed  Rule.  For 
Fiscal  Year  1998,  HCFA  estabUshed 
additional  criteria  for  excluding  from 


the  PPS,  long-term  care  hospitals  that 
occupy  space  in  the  same  building  or  on 
the  same  campus  as  another  hospital, 
sometimes  called  "hospitals  vnthin 
hospitals".  The  additional  criteria 
extends  the  hospital  within  hospital 
criteria  to  excluded  hospitals  omer  than 
long-term  care  hospitals.  CHAMPUS 
proposed  to  adopt  these  requirements 
beginning  in  Fiscal  Year  1998. 

Analysis  of  Major  Public  Comments. 
No  comments  were  received. 

Provisions  of  the  Final  Rule.  The  final 
rule  is  consistent  with  the  proposed 
rule. 

B.  Proposed  Changes  Regarding 
Elimination  of  Physician  Attestation 
Requirement  (Revision  to  32  CFR    . 
199.15(c)(2)) 

Provisions  of  the  Proposed  Rule.  On 
September  1, 1995,  Medicare  eliminated 
the  requirement  for  the  physician 
attestation  form  that  requires  doctors  to 
certify  the  accuracy  of  aH  diagnoses  and 
procedures  before  submitting  claims  for 
payment.  In  addition,  instead  of 
requiring  a  physician  to  sign  an 
acknowledge  statement  every  year. 
Medicare  changed  its  regulations  to 
require  a  physician  need  only  sign  the 
acknowledgment  statement  upon 
receiving  admitting  privileges  at  a 
hospital.  CHAMPUS  proposed  to  adopt 
these  requirements  effective  the  same 
date. 

Analysis  of  Major  Public  Comments. 
One  commenter  appreciated  DoD's 
elimination  of  the  annual  physician 
attestation  poUcy. 

Provisions  of  the  Final  Rule.  The  final 
rule  is  consistent  with  the  proposed 
rule. 

C.  Proposed  Changes  Regarding 
Clarification  of  Payment  Reduction  for 
Noncompliance  With  Required 
Utilization  Review  Procedures  (revision 
to  32  CFR  199.1S(b)(4j(iu)(B)) 

Provisions  of  the  Proposed  Rule.  To 
cover  those  situations  where  network 
providers  have  agreements  with  the 
managed  care  contractors  for  denial  of 
payments  of  the  provider's  Mlure  to 
obtain  the  required  preauthorization,  we 
are  proposing  to  add  the  words  "at 
least"  before  the  words  "ten  percent". 
By  adding  the  words  "at  least",  the 
managed  care  support  contractor  is 
authcnized  to  apply  reductions  in 
payments  in  accordance  with  the 
network  provider's  contract. 

Analysis  of  Major  Public  Comments. 
No  comments  were  received. 

Provisions  of  the  Final  Rule.  The  final 
rule  is  consistent  with  the  proposed 
rule. 


D.  Clarification  Regarding  List  of 
Ambulatory  Surgery  Proosdures 

Provisions  of  the  Proposed  Rule.  On 
October  1. 1993.  we  published  a  final 
rule  (58  FR  51227)  which  included 
prospective  payment  procedures  for 
ambulatory  surgery.  'Hiese  procedures 
were  modeled  on  die  Medicare 
methodology.  In  that  final  rule,  we 
stated  that  "A  list  of  ambulatory  surgery 
procedures  will  appear  as  Attachment  2 
(to  be  published  later)  to  this  preamble." 
We  subsequenUy  published  the  list  of 
procedures  on  October  15. 1993.  (58  FR 
53411). 

The  list  of  procedures  published  on 
October  15. 1993,  was  not  made  part  of 
the  Code  of  Federal  Regulations  (CFR)  at 
that  time,  and  it  was  not,  and  continues 
not  to  be,  our  intention  that  it  be  part 
of  the  CFR.  However,  the  final  rule  did 
not  make  this  clear.  We  proposed  that 
the  list  of  procedures  to  be  "pubUshed 
p^odically  by  the  Director, 
OCHAMPUS,"  88  dted  in  section  199.14 
paragraph  (d)(1),  is  contained  in  the 
TRICARE/CHAMPUS  PoUcy  Manual. 

Analysis  of  Major  Public  Conunents. 
No  comments  were  received. 

Provisions  of  the  Final  Rule.  The  final 
rule  is  consistent  with  the  proposed 
rule. 

E.  Proposed  Changes  Regarding  Limits 
on  Ambulatory  Surgery  Group  Payment 
Rates  (Revisions  to  32  CFR 
199.14(dH3Xiv)) 

Aovisions  of  the  Proposed  Rule. 
Effective  November  1, 1994,  CHAMPUS 
identified  a  number  of  procedores 
which  can  be  performed  safely  and 
effectively  as  ambulatory  surgery  and 
established  prospective  payment 
procedures  for  reimbursing  these 
services.  Ambulatory  surgery  often  is 
less  disruptive  to  the  patient's  life  than 
an  inpatient  stay.  It  also  provides  a  less 
expensive  alternative  to  an  inpatient 
stay,  since  the  patient  does  not  require 
a  hospital  room  and  all  the  costs 
associated  vnth  it.  As  a  result,  the 
OCHAMPUS  wants  to  encourage  the  use 
of  ambulatory  surgery  whenever  it  is 
reasonable,  but  we  do  not  believe  it  ever 
should  be  more  expensive  than  an 
inpatient  stay.  Therefore,  we  proposed 
to  add  a  provision  that  gives  discretion 
to  the  Director,  TMA,  to  limit  the 
ambulatory  surgery  group  payment  rate 
to  the  amount  that  would  be  allowed  if 
the  services  were  provided  on  an 
inpatient  basis.  To  calculate  the 
allowable  inpatient  amount  we 
proposed  multiplying  the  appUcable 
DRG  relative  wei^t  times  the  national 
large  urban  adjusted  standardized 
amount  (ASA).  We  proposed  to  use  the 
large  urban  ASA  rather  than  the  "other 
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area"  ASA  because  it  is  higher  and  will 
not  economically  disadvantage  any 
provider,  and  we  expect  that  most 
ambulatory  surgery  centers  are  located 
in  large  urban  areas. 

Analysis  of  Major  Public  Comments. 
No  comments  were  received. 

Provisions  of  the  Final  Rule.  The  final 
rule  is  consistent  with  the  proposed 
rule.  We  want  to  clarify,  however,  that 
the  CHAMPUS-determined  inpatient 
allowable  amount  that  serves  as  a  limit 
on  the  ambulatory  surgery  group 
payment  amounts  includes  adjustments 
for  hospital  wage  indexes. 

F.  Proposed  Changes  Regarding  Balance 
Billing  (Revisions  to  32  CFR  199.14(h)) 

Provisions  of  the  Proposed  Rule. 
Section  731  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996, 
revised  10  U.S.C  1079(h)  which 
provides  the  statutory  basis  for  limits  on 
balance  billing  of  CHAMPUS 
beneficiaries  established  in  section 
199.14(h)(l)(i)P).  Section  731  extends 
the  balance  billing  limit  authority  to 
non-institutional,  non-professional 
providers,  such  as  clinical  laboratories 
and  ambulance  companies. 

We  proposed  that  non-institutional, 
non-professional  providers  will  be 
limited  in  the  amount  they  may  bill  a 
TRICARE/CHAMPUS-eUgible 
beneficiary  an  actual  cha^e  in  excess  of 
the  allowable  amount.  This  provides 
financial  protection  for  om  beneficiaries 
by  preventing  excessively  high  billing 
by  providers  by  establishing  the  beilance 
billing  limit  to  these  new  categories  of 
providers  as  the  same  percentage  as  that 
used  for  TRICARE/CHAMPUS 
professional  providers:  115  percent  of 
the  allowable  charge.  In  order  to  provide 
flexibility  to  continue  CHAMPUS 
benefits  in  special  circumstances  in 
which  a  beneficiary  may  feel  strongly 
about  using  a  particular  provider, 
notwithstanding  high  fees,  we  proposed 
that  the  limitation  may  be  waived  on  a 
case-by-case  basis. 

Analysis  of  Major  Public  Comments. 
While  noting  that  the  proposed  rule 
appUed  to  non-institutional,  non- 
professional providers,  one  commenter 
was  opposed  to  across-the-board 
balance  billing  limits  for  physicians  and 
called  on  the  Department  to  articulate 
and  publish  criteria  for  allowing  a 
waiver  of  the  balance  billing  limits  on 
a  case-by-case  basis. 

Response.  As  we  have  stated  in  the 
past,  we  believe  it  is  appropriate  to 
protect  beneficiaries  against  excessive 
balance  billing.  We  have  committed 
ourselves  to  monitoring  carefully 
balance  billing  trends  with  an  objective 
of  assvuing  that  a  majority  of  claims  in 
all  localities  for  all  procedures  of 


appreciable  voliune  have  zero  balance 
billing.  Where  this  is  not  maintained, 
we  are  Mailing  to  maintain  CHAMPUS 
payment  rates  a  level  higher  than 
Medicare's.  Based  on  otu-  willingness  to 
do  this,  we  do  not  believe  providers 
need  to  also  maintain  balance  billing 
levels  higher  than  Medicare,  absent 
some  special  circumstance.  As  we  have 
noted,  in  a  special  circiunstance,  the 
limitation  can  be  waived  if  requested  by 
the  beneficiary.  We  do  not  have  set 
criteria  we  use  when  evaluating  and 
granting  a  waiver  to  our  balance  billing 
protections,  rather  each  request  is 
evaluated  by  the  Director,  TMA,  based 
on  the  specific  facts  provided  by  a 
beneficiary. 

Provisions  of  the  Final  Rule.  The  final 
rule  is  consistent  with  the  proposed 
rule. 

G.  Proposed  Changes  Regarding  CMAC 
Rates  (Revisions  to  32  CFR 
199.14(b)(l)(Ui)(D)) 

Provisions  of  the  Imposed  Rule. 
CHAMPUS  pohcy.  based  on 
Congressional  enactment,  is  to  set 
CHAMPUS  Maximum  Allowable  Charge 
(CMAC)  rates  comparable  to  Medicare 
rates.  For  almost  all  procediue  codes, 
the  CMAC  rate  has  been  reduced  to 
equal  the  Medicare  rate  or  is  in  the 
process  of  being  phased  down  to  that 
level.  For  a  very  small  number  of 
procedures,  for  unusual  reasons  or 
idiosyncrasies  of  the  data  used  for 
calculations,  however,  the  CMAC  rate  is 
less  than  the  Medicare  rate.  We 
proposed  to  establish  a  special  rule  for 
these  cases  to  permit  an  increase  in  the 
CMAC  up  to  the  Medicare  rate.  This  is 
based  on  the  authority  of  10  U.S.C. 
1079(h)(4),  which  allows  for  exceptions 
to  the  normal  statutory  payment 
limitation  if  DoD  determines  it 
necessary  to  assxire  that  beneficiaries 
have  adequate  access  to  health  care 
services.  Because  the  Medicare  rates  are 
products  of  a  system  that  reflects  careful 
governmental  judgments  of  factors 
suggesting  fair  payment  rates,  we 
proposed  to  adopt  these  rates  as 
indicators  of  payment  levels  associated 
with  adequate  access.  In  addition,  imder 
the  applicable  Appropriations  Act 
general  provision,  DoD  may  increase 
CMAC  rates  that  are  lower  than 
Medicare  rates  by  reference  to 
appropriate  economic  index  data  similar 
to  that  used  by  Medicare.  We  have 
heretofore  utilized  only  the  Medicare 
Economic  Index  in  this  connection,  but 
we  proposed  to  adopt  an  additional 
Medicare  indicator  of  economic  factors, 
namely  the  data  used  for  the  Medicare 
fee  determination,  to  adjust  the  rates  in 
these  special  cases.  This  is  set  forth  in 


the  proposed  new  section 
199.14{h)(l)(iii)(D). 

Analysis  of  Major  Public  Comments. 
One  commenter  was  pleased  by  the 
proposed  change  and  suggested  that  we 
publish  the  list  of  procediu^s  that  will 
be  increased  to  the  Medicare  rates.  We 
agree  and  we  have  included  the  list  at 
the  end  of  the  preamble. 

Provisions  of  the  Final  Rule.  The  final 
rule  is  consistent  with  the  proposed 
rule. 

H.  Proposed  Changes  Regarding 
Government-Wide  Effect  of  Exclusion  or 
Suspension  From  CHAMPUS  (Revisions 
to  32  CFR  199.9(m)) 

Provisions  of  the  Proposed  Rule. 
Section  2455  of  the  Federal  Acqmsition 
Streamlining  Act  of  1994,  Pub.  L.  103- 
355,  October  13, 1994,  and  Executive 
Order  12549,  "Debarment  and 
Suspension  Gram  Federal  Financial  and 
Nonfinandal  Assistance  Programs," 
February  18, 1986,  required  that  any 
entity  debarred,  suspended,  or 
otherwise  excluded  under  any  program 
or  activity  involving  Federal  financial 
assistance  shall  also  be  debarred, 
suspended,  or  otherwise  excluded  firom 
all  other  programs  and  activities 
involving  Federal  financial  assistance. 
We  are  restating  this  requirement  in  the 
context  specific  to  CHAMPUS  through  a 
proposed  addition  to  section  199.9.  The 
proposed  addition  provides  that  any 
health  care  provider  excluded  or 
suspended  fit>m  CHAMPUS  shall,  as  a 
general  rule,  also  be  debarred, 
suspended,  or  otherwise  excluded  from 
all  other  programs  and  activities 
involving  the  Federal  financial 
assistance.  Among  these  other  such 
programs  are  Medicare  and  Medicaid. 
Other  regulations  related  to  this 
authority  are  32  CFR  Part  24  (DoD  rules) 
and  45  CFR  Part  76  {HHS  rules). 

In  conjimction  with  implementation 
of  this  government- wide  debarment 
rule,  we  are  strengthening  the  linkage 
between  CHAMPUS  and  these  other 
programs  on  the  important  issue  of 
balance  billing  by  providers.  Current 
regulations  generally  require  providers 
to  limit  balancing  billing  to  15%  greater 
than  the  CHAMPUS  Maximum 
Allowable  Charge  (CMAC).  These 
regulations  also  provide  that  violations 
are  groimds  for  exclusion  or  suspension 
from  CHAMPUS.  We  are  proposing  to 
reinforce  these  compliance  provisions 
by  adding  a  violation  of  this 
reqiiirement  to  the  list  of  provider 
actions  that  are  considered  abuse  of  the 
program  for  purposes  of  termination, 
suspension  and  other  administrative 
remedies. 

A  principal  effect  of  this  proposed 
revision  is  that  any  provider  who   ~ 
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exceeds  the  balance  billing  limits  risks 
not  only  exclusion  or  suspension  from 
CHAMPUS,  but  also  exclusion  or 
suspension  from  Medicare,  Medicaid, 
and  other  Federal  programs. 

Analysis  of  Major  Public  Comments. 
One  commenter  suggested  that 
CHAMPUS  shoiUd  require  the  same 
level  of  intent  as  is  currently  required 
for  exclusion  or  suspension  in  the 
Medicare  and  Medicaid  programs.  They 
recommended  that  there  be  evidence 
that  the  physician  "knowingly  and 
willfully"  failed  to  comply  with 
CHAMPUS  requirements. 

Response.  The  comment  is  not 
pertinent  to  the  proposed  rule  because 
the  proposed  rule  does  not  make 
changes  to  our  requirements  in  32  CFR 
199.6  which  sets  forth  general  poUcies 
and  program  requirements  for 
authorized  providers. 

Provisions  of  the  Final  Rule.  The  final 
rule  is  consistent  with  the  proposed 
rule. 

/.  Elimination  of  Mandatory  Claims 
Filing  Requirement  (Revision  to  32  CFR 
199.6(a)(ll)) 

This  final  rule  conforms  the 
CHAMPUS  regulation  to  title  10,  as 
revised  by  a  provision  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1998  that  eliminated  the 
requirement  that  all  providers  file 
claims  on  behalf  of  CHAMPUS 
beneficiaries. 

/.  Revision  of  Ambulatory  Surgery  Cost- 
Share  Information  (Revision  to  32  CFR 
199.18(d)(3)(v)) 

When  a  dependent  of  an  active-duty 
member  receives  approved  ambulatory 
surgery  services,  the  cost-share  is  $25. 
This  single  cost-sharing  amount  covers 
the  faciUty  claim  as  well  as  any  claims 
for  professional  (surgeon,  anesthesia, 
etc.)  services.  In  order  to  ensure 
consistency  and  for  administrative  ease, 
we  have  required  that  the  $25  cost-share 
be  assessed  against  the  facility  claim. 
When  the  relation  for  the  TRICARE 
imiform  HMO  benefit  was  pubUshed  (32 
CFR  199.18),  that  part  inadvertently 
stated  that  the  ambulatory  surgery  cost- 
share  is  to  be  assessed  against  the  claim 
for  the  primary  surgeon's  services.  Since 
this  does  not  conform  to  established 
practices,  we  are  revising  this  paragraph 
to  enable  the  cost-share  to  be  assessed 
against  the  facility  claim.  This  will  have 
no  effect  on  either  the  collection  or  the 
amount  of  the  cost-share. 

m.  Regulatory  Procedures 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
"significant  regulatory  action,"  defined 
as  one  which  would  resiUt  in  an  annual 


effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial 
impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  tbat  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  significant  regulatory 
action  under  the  provisions  of  Executive 
Order  12866,  and  it  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995,  the  reporting  provisions  of 
this  rule  have  been  submitted  to  OMB 
for  review  imder  3507(d)  of  the  Act. 

In  compUance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  annotmces  the  collection  of 
information  to  allow  TRICARE  to 
properly  reimburse  institutional 
providers  based  on  diagnosis-related 
groups  (DRGs)  for  their  share  of  these 
costs.  The  collection  of  this  information 
is  authorized  by  32  CFR 
199.14{a)(l)(iii)(G)(I)  and  [2).  The 
CHAMPUS  DRG-based  payment  system 
is  modeled  on  the  Medicare  Prospective 
Payment  System  (PPS)  and  was 
implemented  on  October  1,  1987. 

Affected  Public:  Individuals;  business 
or  other  for  profit. 

Annual  Burden  Hours:  5,532. 

Number  of  Respondents:  5,400. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  5 
minutes  for  physicians. 

Frequency:  On  occasion. 

Respondents  are  institutional 
providers  and  admitting  physicians. 
Institutional  providers  are  requesting 
reimbursement  for  allowed  capital  and 
direct  medical  education  costs  from  the 
TRICARE/CHAMPUS  contractor.  The 
information  can  be  submtited  in  any 
form,  most  likely  in  the  form  of  a  letter. 
The  contractor  will  calculate  the 
TRICARE/CHAMPUS  share  of  capital 
and  direct  medical  education  costs  and 
make  a  lump-sum  payment  to  the 
hospital. 

Physicians  sign  a  physician 
acknowledgement,  maintained  by  the 
institution,  at  the  time  the  physician  is 
granted  admitting  privileges.  This 
acknowledgement  indicates  the 
physician  imderstands  the  importance 
of  a  correct  medical  record,  and 
misrepresentation  may  be  subject  to 
penalties. 


List  of  Sublects  in  32  CFR  Part  199 

Claims,  Health  insurance.  Individuals 
with  disabiUty,  Military  persoimel. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  32  CFR  Part  199  is 
amended  as  follows: 

PART  199-{AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  S  U.S.C  301;  10  U.S.C  chapter 
55. 

§199.6    [Amended] 

2.  Section  199.6  is  amended  by 
removing  paragraph  (a)(ll)  and 
redesignating  paragraph  (a)(12)  as 

(a)(ll). 

3.  Section  199.9  is  amended  by 
adding  new  paragraph  (m)  to  read  as 
follows: 

§  199.9    Administrative  remedlea  for  fraud, 
abuse,  and  conflict  of  Interest 


(m)  Government-wide  effect  of 
exclusion  or  suspension  from 
CHAMPUS.  As  provided  by  section 
2455  of  the  Federal  Acquisition 
Streamlining  Act  of  1994,  Pub.  L.  103- 
355,  October  13  1994,  and  Executive 
Order  12549,  "Debarment  and 
Suspension  from  Federal  Financial  and 
Nonfinancial  Assistance  Programs," 
February  18, 1986,  any  health  care 
provider  excluded  or  suspended  from 
CHAMPUS  under  this  section  shall,  as 
a  general  rule,  also  be  debarred, 
suspended,  or  otherwise  excluded  &t>m — 
all  other  programs  and  activities 
involving  Federal  financial  assistance. 
Among  the  other  programs  for  which 
this  debarment,  suspension,  or 
exclusion  shall  operate  are  the  Medicare 
and  Medicaid  programs.  This 
debarment,  suspension,  or  termination 
requirement  is  subject  to  limited 
exceptions  in  the  regulations  governing 
the  respective  Federal  programs 
affected.  (Note:  Other  regvdations  related 
to  this  government-wide  exclusion  or 
suspension  authority  are  32  CFR  Part  25 
and  45  CFR  Part  76.) 

4.  Section  199.14  is  amended  by 
revising  first  sentences  of  (a)(1) 
introductory  text  and  (a)(l)(i)(C)(6)(ii^, 
and  by  revising  paragraphs 
(a)(l)(ii)(C)(2),  (3),  (4)  and  (10)  first 
sentence,  (a)(l)(ii)(D)(4),  redesignating 
paragraphs  (a)(l)(ii)(D)(5)  throiigh 
(a)(l)(u)(D)(8)  as  (a)(l)(ii)P)(6)  through 
{a)(l)(ii)(D)(9).  (a)(l)(iii)(B). 
(a)(l)(iii)(D)(I)  first  sentence  and  (5). 
(a)(l)(ui)(E)(I)(il(/l)  and  (B), 
(a)(l)(iii)(E)(l)(ii)(/i3  and  (B), 
{a)(l)(iii)(G)(3)  introductory  text, 
(d)(3)(iv),  and  (h)  introductory  text,  and 
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by  adding  a  new  sentence  after  the  first 
sentence  of  paragraph  (a){l){i)(C)(6)(jV), 
and  by  adding  new  paragraphs 
(a)(l)(ii)(D)(5).  and  (h)(l)(iii)(D),  to  read 
as  follows: 

§199.14    Provider  reimbursement 
methods. 


(a)  •  •  • 

(1)  CHAMPUS  Diagnosis  Related 
Group  (DRG)-based  payment  system. 
Under  the  CHAMPUS  DRG-based 
pa}nnent  system,  payment  for  the 
operating  costs  of  inpatient  hospital 
services  furnished  by  hospitals  subject 
to  the  system  is  made  on  the  basis  of 
prospectively-determined  rates  and 
applied  on  a  per  discharge  basis  using 
DRGs.  •  *  * 

(D*  *  * 

(€)••• 
(6)  •  •  • 

(jv)  Payment  to  a  hospital  transferring 
an  inpatient  to  another  hospital.  If  a 
hospital  subject  to  the  CHAMPUS  DRG- 
based  payment  system  transfers  an 
inpatient  to  another  such  hospital,  the 
transferring  hospital  shall  be  paid  a  per 
diem  rate  (except  that  in  neonatal  cases, 
other  than  normal  newborns,  the 
hospital  will  be  paid  at  125  percent  of 
that  per  diem  rate),  as  determined  under 
instructions  issued  by.  TSO,  for  each  day 
of  the  patient's  stay  in  that  hospital,  not 
to  exceed  the  DRG-based  payment  that 
would  have  been  paid  if  the  patient  had 
been  discharged  to  another  setting.  For 
admissions  occurring  on  or  after 
October  1, 1995,  the  transferring 
hospital  shall  be  paid  twice  the  per 
diem  rate  for  the  first  day  of  any  transfer 
stay,  and  the  per  diem  amount  for  each 
subsequent  day,  up  to  the  limit 
described  in  this  paragraph. 
*        •        •        •        • 

(ii)**» 
(C)  *  •  • 

(2)  All  services  related  to  solid  organ 
acquisition  for  CHAMPUS  covered 
transplants  by  CHAMPUS-authorized 
transplantation  centers. 

(3)  All  services  related  to  heart  and 
liver  transplantation  for  admissions 
prior  to  October  1, 1998,  which  would 
otherwise  be  paid  imder  DRG 103  and 
480,  respectively. 

(4)  All  services  related  to  CHAMPUS 
covered  solid  organ  transplantations  for 
which  there  is  no  DRG  assignment. 
***** 

[10]  For  admissions  occurring  on  or 
after  October  1, 1990,  and  before 
October  1, 1994,  and  for  discharges 
occurring  on  or  after  October  1, 1997, 
the  costs  of  blood  clotting  factor  for 
hemophilia  inpatients.  *  *  * 


[4]  Long-term  hospitals.  A  long-term 
hospital  which  iis  exempt  from  the 
Medicare  prospective  payment  system  is 
also  exempt  from  the  CHAMPUS  DRG- 
based  payment  system.  In  order  for  a 
long-term  hospital  which  does  not 
participate  in  Medicare  to  be  exempt 
from  the  CHAMPUS  DRG-based 
payment  system,  it  must  meet  the  same 
criteria  (as  determined  by  the  Director, 
TSO,  or  a  designee)  as  required  for 
exemption  from  the  Medicare 
Prospective  Payment  System  as 
contained  in  §  412.23  of  Title  42  CFR. 

(5)  Hospitals  within  hospitals.  A 
hospital  within  a  hospital  which  is 
exempt  from  the  Medicare  prospective 
payment  system  is  also  exempt  from  the 
CHAMPUS  DRG-based  payment  system. 
In  order  for  a  hospital  within  a  hospital 
which  does  not  participate  in  Medicare 
to  be  exempt  from  the  CHAMPUS  DRG- 
based  payment  system,  it  must  meet  the 
same  criteria  (as  determined  by  the 
Director,  TSO,  or  a  designee)  as  required 
for  exemption  from  the  Medicare 
Prospective  Payment  System  as 
contained  in  42  CFR  412.22  and  the 
criteria  for  one  or  more  of  the  excluded 
hospital  classifications  described  in 
§412.23  ofTitle  42  CFR. 

•  *        •        •        * 

(iii)  •  •  * 

(B)  Empty  and  low-volume  DRGs.  For 
any  DRG  with  less  than  ten  (10) 
occurrences  in  the  CHAMPUS  database, 
the  Director,  TSO,  or  designee,  has  the 
authority  to  consider  alternative 
methods  for  estimating  CHAMPUS 
weights  in  these  low-volume  DRG 
categories. 

•  •        •        •        * 

(D)  •  •  • 

(1)  Differentiate  large  urban  and  other 
area  charges.  All  charges  in  the  database 
shall  be  sorted  into  large  urban  and 
other  area  groups  (using  the  same 
definitions  for  these  categories  used  in 
the  Medicare  program.*     *     * 
***** 

(5)  Preliminary  base  year 
standardized  amount.  A  preliminary 
base  year  standardized  amount  shall  be 
calculated  by  siunming  all  costs  in  the 
database  applicable  to  the  large  urban  or 
other  area  group  and  dividing  by  the 
total  number  of  discl^aiges  in  the 
respective  group. 
***** 

(£!•** 

(!)*•• 

(/)*•• 

(A)  Short-stay  outliers.  Any  discharge 
with  a  length-of-stay  (LOS)  less  than 
1.94  standard  deviations  from  the  DRG's 
arithmetic  LOS  shall  be  classified  as  a 
short-stay  outlier.  Short-stay  outliers 
shall  be  reimbursed  at  200  percent  of 


the  per  diem  rate  for  the  DRG  for  each 
covered  day  of  the  hospital  stay,  not  to 
exceed  the  DRG  amoimt.  The  per  diem 
rate  shall  equal  the  DRG  amoimt 
divided  by  the  aritlunetic  mean  length- 
of-stay  for  the  DRG. 

(B)  Long-stay  outliers.  Any  discharge 
(except  for  neonatal  services  and 
services  in  children's  hospitals)  which 
has  a  length-of-stay  (LOS)  exceeding  a 
threshold  established  in  accordance 
with  the  criteria  used  for  the  Medicare 
Prospective  Payment  System  as 
contained  in  42  CFR  412.82  shall  be 
classified  as  a  long-stay  outliner.  Any 
discharge  for  neonatal  services  or  for 
services  in  a  children's  hospital  which 
has  a  LOS  exceeding  the  lesser  of  1.94 
standard  deviations  or  17  days  from  the 
DRG's  arithmetic  mean  LOS  also  shall 
be  classified  as  a  long-stay  outlier.  Long- 
stay  outliers  shall  be  reimbursed  the 
DRG-based  amount  plus  a  percentage  (as 
established  for  the  Medicare  Prospective 
Payment  System)  of  the  per  diem  rate 
for  the  DRG  for  each  covered  day  of  care 
beyond  the  long-stay  outUer  threshold. 
The  per  diem  rate  shall  equal  the  DRG 
amount  divided  by  the  arithmetic  mean 
LOS  for  the  DRG.  For  admissions  on  or 
after  October  1, 1997,  the  long  stay 
outlier  has  been  eliminated  for  all  cases 
except  children's  hospitals  and 
neonates.  For  admissions  on  or  after 
October  1, 1998,  the  long  stay  outlier 
has  been  eliminated  for  children's     — ^ 
hospitals  and  neonates. 

(ij)*  *  * 

(A)  Cost  outliers  except  those  in 
children's  hospitals  or  for  neonatal 
services.  Any  discharge  which  has 
standardized  costs  that  exceed  a 
threshold  established  in  accordance 
with  the  criteria  used  for  the  Medicare 
Prospective  Payment  System  as 
contained  in  42  CFR  412.84  shall 
qualify  as  a  cost  outlier.  The 
standardized  costs  shall  be  calculated 
by  multiplying  the  total  charges  by  the 
factor  described  in 

§  199.14(a)(l)(iii)p)(4)  and  adjusting 
this  amount  for  indirect  medical 
education  costs.  Cost  outhers  shall  be 
reimbursed  the  DRG-based  amount  plus 
a  percentage  (as  established  for  the 
Medicare  Prospective  Payment  System) 
of  all  costs  exceeding  the  threshold. 
Effective  with  admissions  occiuring  on 
or  after  October  1, 1997,  the 
standardized  costs  are  no  longer 
adjusted  for  indirect  medical  education 
costs. 

(B)  Cost  outliers  in  children's 
hospitals  and  for  neonatal  services.  Any 
discharge  for  services  in  a  children's 
hospital  or  for  neonatal  services  which 
has  standardized  costs  that  exceed  a 
threshold  of  the  greater  of  two  times  the 
DRG-based  amount  or  $13,500  shall 
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qualify  as  a  cost  outlier.  The 
standardized  costs  shall  be  calculated 
by  multiplying  the  total  charges  by  the 
factor  described  in 
§  199.14(a)(l)(ui)(D)(4)  (adjusted  to 
include  average  capital  and  direct 
medical  education  costs)  and  adjusting 
this  amount  for  indirect  medical 
education  costs.  Cost  outliers  for 
services  in  children's  hospitals  and  for 
neonatal  services  shall  be  reimbiu-sed 
the  DRG-based  amount  plus  a 
percentage  (as  established  for  the 
Medicare  Prospective  Payment  System) 
of  all  costs  exceeding  the  threshold. 
Effective  with  admissions  occiuring  on 
or  after  October  1, 1998,  standardized 
costs  are  no  longer  adjusted  for  indirect 
medical  education  costs.  In  addition, 
CHAMPUS  will  calculate  the  outlier 
payments  that  would  have  ticcurred  at 
each  of  the  59  Children's  hospitals 
under  the  FY99  outlier  policy  for  all 
cases  that  would  have  been  outliers 
under  the  FY94  policies  using  the  most 
accurate  data  available  in  September 
1998.  A  ratio  will  be  calculated  which 
equals  the  level  of  outlier  payments  that 
would  have  been  maderunder  the  FY94 
outlier  policies  and  ihe  outlier 
payments  that  would  be  made  if  the 
FY99  outlier  policies  had  applied  to 
each  of  these  potential  outlier  cases  for 
these  ho^itais.  The  ratio  will  be 
calculated  across  all  outlierxlaims  for 
the  59  hospitals  and  will  not  be  hospital 
specific.  The  ratio  wilibe  used-to 
increase  cost  outlier  payments  in  FY 

1999  and  FY  2000,  unless  the  hospital 
has  a  negotiated  agreement  with  a 
managed  care^upport  contractor  which 
would  affect  this  payment.  For  hospitals 
with  managed  care  support-agreements 
which  affect  these  payments, 
C3iAMPUS  will  apply  these  payments  if 
the  increased  payments  would  be 
con»stent  with  die  agreements.  In  FY 

2000  the  ratio  of  outlier  payments  (long 
stay  and  costh  that  would  have  occurred 
under  the  FY  94  policy  and  actual  cost 
outlier  payments  made  under  the  FY  99 
policy  will  be  recalculated.  If  the  ratio 
has  changed  significantly,  the  ratio  will 
be  revised  for  use  in  FY  2001  and 
thereafter.  In  FY  2002,  the  actual  cost 
outlier  cases  hi  FY  2Q0aand  2001  will 
be  reexamined..  The  ratio  of  outlier 
payments  that -would  have  occurred 
imder  the  FY94  policy  and  the  actual 
cost  outlier  payments  made  under  the 
FY  2000  and  FY  2001  policies.  If  the 
ratio  has  changed  significantly,  the  ratio 
will  be  revised  for  use  in  FY  2003. 

•       •       •        •        • 

(G)  •  •  • 

(3)  Information  necessary  for  payment 
of  capital  and  direct  medical  education 
costs.  All  hospitals  subject  to  the 


CHAMPUS  DRG-based  payment  system, 
except  for  children's  hospitals,  may  be 
reimbursed  for  allowed  capital  and 
direct  medical  education  costs  by 
submitting  a  request  to  the  CHAMPUS 
contractor.  Beginning  October  1, 1998, 
such  request  shall  be  filed  with 
CHAMPUS  on  or  before  the  last  day  of 
the  twelfth  month  fo?' owing  the  close  of 
the  hospitals'  cost  reporting  period,  and 
shall  cover  the  one-year  period 
corresponding  to  the  hospital's 
Medicare  cost-reporting  period.  The  first 
such  request  may  cover  a  period  of  less 
than  a  full  year— from  the  effective  date 
of  the  CHAMPUS  DRG-based  payment 
system  to  the  end  of  the  hospital's 
Medicare  cost-reporting  period.  All 
costs  reported  to  the  CHAMPUS 
contractor  must  correspond  to  the  costs 
reported  on  the  hospital's  Medicare  cost 
report.  An  extension  of  the  due  date  for 
filing  the  request  may  only  be  panted 
if  an  extension  has  been  granted  by 
HCFA  due  to  a  provider's  operations 
being  significantly  adversely  affected 
due  to  extraordinary  circumstances  over 
which  the  provider  has  no  control,  such 
as  flood  or  fire.  (If  these  costs  change  as 
■a  result  of  a  subsequent  audit  by 
Medicare,  the  revised  costs  are  to  be 
reported  to  the  hospital's  CHAMPUS 
contractor  within  30  days  of  the  date  the 
hospital  is  notified  of  the  ch^ige.)  ilie 
~  request  must  be  signed  by  theiiospital 
official  responsible  for  verifying  the 
amounts  and  shall  contain  the  following 
information. 

(d)  •  •  • 

(3)*  •  • 

(iv)  Step  4:  standard  payment  amount 
per  group.  The  standard  payment 
amount  per  group  will  be  the  volume 
weighted  median  per  procedure  cost  for 
the  procedures  in  that  group.  For  cases 
in  which  the  standard  payment  amount 
per  group  exceeds  the  CHAMPUS- 
determined  inpatient  allowable  amount, 
the  Director,  TSO  or  his  designee,  may 
make  adjustments. 

(h)  Reimburs&anent  of  individual 
health  care  professionals  and  other  non- 
'institutional,  non-professional 
pkoviders.  The  CHAMPUS-detennined 
reasonable  chuge  (the  amount  allowed 
by  CHAMPUS)  fw  the  service  of  an 
individual  health  care  professional  or 
other  non-institutional,  non- 
professional provider  (even  if  employed 
byor  under  contract  to  an  institutional 
provider)  shaU  be  determined  by  one  of 
the  following  methodologies,  that  is, 
whichever  is  in  efiiect  in  the  specific 
geographic  location  at  the  time  covered 
services  and  supplies  are  provided  to  a 
CHAMPUS  beneficiary. 


(D*  *  • 

(iii)  *  *  • 

(D)  Special  rule  for  cases  in  w/iicA  the 
national  CMAC  is  less  than  the 
Medicare  rate. 

Note:  This  paragraph  will  be  implemented 
when  CMAC  rates  are  published. 

In  any  case  in  which  the  national 
CMAC  calculated  in  accordance  with 
paragraphs  (h)(l)(i)  through  (iii)  of  this 
section  is  less  than  the  Medicare  rate, 
the  Director.  TSO,  may  determine  that 
the  use  of  the  Medicare  Economic  Index 
under  paragraph  (h)(l)(iii)(B)  of  this 
■e'    TO  will  result  in  a  CMAC  rate  below 
tl  -  « '  -el  necessary  to  assure  that 
bawficiaries  will  retain  adequate  access 
to  health  care  services.  Upon  making 
such  a  determination,  the  Director,  TSO. 
may  increase  the  national  CMAC  to  a 
level  not  greater  than  the  Medicare  rate. 

5.  Section  199.15  is  amended  by 
revising  paragraphs  (b)(4)(iii)(B).  (c)(2). 
(d)(2)(iii)  and  (e)(3)(i)  and  (ii).  to  read  as 
follows: 


f19S.1S   QuaHtyanduttUzation 
review  organiation  program. 


(b)«  •  • 

(iii)»  *  • 

(B)  In  a  case  described  in  paragraph 
(b)(4)(iii)(A)  of  this  section, 
reimbursement  will  be  reduced,  unless 
such  reduction  is  waived  based  on 
^>ecial  circumstances.  The  amount  of 
this  reduction  shall  beat  least  ten 
percent  of  the  amount  otherwise 
allowable  for  services  for  which 
preauthorization  (including 
preauthorization  for  continued  stays  in 
connection  with  concurrent  review 
requirements)  approval  should  have 
been  obtained,  but  was  not  obtained. 

(c)  •  •  • 

(2)  The  physician  acknowledgment 
required  for  Medicare  under  42  CFR 
412.46  is  also  required  for  CHAMPUS  as 
a  condition  for  payment  and  may  be 
satisfied  by  the  same  statement  as 
required  for  Medicare,  with  substitution 
or  addition  of  "CHAMPUS"  when  the 
word  "Medicare"  is  used. 
*        •        •        •        • 

(d)*  •  • 
(2)«  •  • 

(iii)  Review  for  physician's 
acknowledgement  of  annual  receipt  of 
the  penalty  statement  as  contained  in 
the  Medicare  regulation  at  42  CFR 
412.46. 


(«)••• 
(3)«  •  • 

(i)  If  the  diagnostic  and  procedural 
information  in  the  patient's  medical 
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record  is  found  to  be  inconsistent  with 
the  hospital's  coding  or  DRG 
assignment,  the  hospital's  coding  on  the 
CHAMPUS  claim  will  be  appropriately 
changed  and  payments  recalculated  on 
the  basis  of  the  appropriate  DRG 
assignment. 

(ii)  If  the  information  stipulated  under 
paragraph  (d)(2)  of  this  section  is  found 
not  to  be  correct,  the  PRO  will  change 
the  coding  and  assign  the  appropriate 
DRG  on  the  basis  of  the  changed  coding. 

•  •        •        •        • 

6.  Section  199.18  is  amended  by 
revising  paragraph  (d)(3)(v)  introductory 
text  to  read  as  follows: 

f1M.18    UnKonn  HMO  Benefit 

***** 

(d)*  *  • 
(3)*  *  * 

(v)  For  ambulatory  surgery  services, 
the  per  service  fee  is  as  follows: 

*  •        •        •        * 

Dated:  Ai«gust  3 1 , 1 998. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  ofBefense. 
[FR  Doc.  98-23842  Filed  9-9-98;  8:45  am) 

BiLUNQ  C006  5000-0<-M 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 
RIN  0651-AA88 

Requirements  for  Patent  Applications 
Containing  Nucleotide  Sequence  and/ 
or  Amino  Acid  Disclosures;  Correction 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains  a 
correction  to  the  rules  relating  to  the 
format  for  nucleotide  and/or  amino  acid 
sequence  disclosures  in  patent 
applications. 

EFFECTIVE  DATE:  September  10. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Esther  M.  Kepplinger,  by  telephone  at 
(703)  308-1495:  by  mail  addressed  to: 
Box  Comments — Patents,  Assistant 
Commissioner  for  Patents,  Washington, 
DC  20231  marked  to  her  attention;  by 
facsimile  to  (703)  305-3935;  or  by 
electronic  mail  at 
esther.kepplinger@uspto.gov. 
SUPPLEMENTARY  INFORMATION:  Appendix 
B  to  subpart  G  to  part  1  of  title  37  of  the 
Code  of  Federal  Regulations  is  a  listing 
entitled  "Headings  for  Information 
Items  in  §  1.823."  It  contains  the 
headings  that  were  required  prior  to  the 
Jime  1, 1998,  amendment  of  the  rules. 


On  Jime  1, 1998,  the  Patent  and 
Trademark  Office  published  a  final  rule 
entitled  "Requirements  for  Patent 
Applications  Containing  Nucleotide 
Sequence  and/or  Amino  Acid 
Disclosures"  in  the  Federal  Register  (63 
FR  29620).  The  Usting  of  headings  in 
appendix  B  is  no  longer  correct  in  view, 
of  the  final  rule.  The  headings  adopted 
in  the  final  rule  replaced  those  used  in 
appendix  B.  For  this  reason,  appendix  B 
should  have  been  removed  firom  the 
final  rule.  Because  appendix  B  may  be 
misleading,  it  is  now  being  removed. 

List  of  Subiects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure,  Courts,  Freedom  of 
information.  Inventions  and  patents. 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements.  Small 
businesses. 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

Accordingly,  37  CFR  Part  1  is 
corrected  by  making  the  following 
correcting  amendment: 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  35  U.S.C.  6,  unless  otherwise 
noted. 

Appendix  B  To  Subpart  G  To  Part  1 
[Corrected] 

2.  Remove  Appendix  B  To  Subpart  G 
To  Part  1. 

Dated:  September  4, 1998. 
Albin  F.  Drost, 
Depu  ty  Solicitor. 
[FR  Doc.  98-24358  Filed  9-9-98;  8:45  am) 

BILUNG  CODE  351I>-1»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
IFRL-6157-8] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  deletion  for  the 

Golden  Strip  Septic  Tank  Superfund 

Site  from  the  National  Priorities  List 

(NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  4  announces  the 
deletion  of  the  Golden  Strip  Septic  Tank 
Superfund  Site  from  the  National 
Priorities  List  (NPL).  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 


Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environment 
Response.  Compensation  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  State  of  South  Carolina 
Department  of  Health  and 
Environmental  Control  (SCDHEC)  have 
determined  that  all  remedial  action 
objectives  have  been  met  and  the  Site 
poses  no  significant  threat  to  public 
health  or  the  environment.  Therefore, 
further  remedial  measures  are  not 
appropriate. 

EFFECTIVE  DATE:  September  10, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Zeller,  P.E.,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  Region  4,  Waste  Management 
Division — North  Site  Management 
Branch,  61  Forsyth  Street.  SW.  Atlanta. 
GA  30303,  (404)  562-8827  or  toll  free  at 
1-800-435-9233. 

SUPPLEMENTARY  INFORMATION:  The  site  tO 
be  deleted  from  the  NPL  is:  Golden  Strip 
Septic  Tank  Superfund  Site  in 
Simpsonville,  South  Carolina. 
■  A  Notice  of  Intent  to  Delete  for  this 
site  was  published  on  July  9, 1998,  (FR- 
6121-9)  (63  FR  37085).  The  closing  date 
for  conunents  on  the  Notice  of  Intent  to 
Delete  was  August  10. 1998.  EPA 
received  no  comments. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  the  pubUc 
health,  welfare  and  the  environment 
and  it  maintains  the  NPL  as  the  list  of 
those  sites.  Any  site  deleted  from  the 
NPL  remains  eligible  for  Fund-financed 
remedial  actions  in  the  future.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-finemced  actions  may  be  taken  at 
sites  deleted  from  the  NPL.  Deletion  of 
a  site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  August  24, 1998. 
A.  Stanley  Meiburg. 
Deputy  Regional  Administrator,  Region  4. 

For  reasons  set  out  in  the  preamble, 
40  CFR  part  300  is  amended  as  follows: 

PART  300— [AMENDED] 

The  authority  citation  for  part  300 
continues  to  read  as  follows: 
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Authority:  42  U.S.C.  9601-9657;  33  U.S.Q 
1321(c)(2);  E.0. 12777,  56  FR  54757,  3  CFR 
1991  Comp.,  p  351;  E.G.  12580,  52  FR  2923; 
3  CFR,  1987  Comp.,  p  193. 

Appendix  B    [Amended]    ■ 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Golden 
Strip  Septic  Tank  Service.  Simpsonville. 
South  Carolina. 

[FR  Doc  98-24143  Filed  »-9-98;  6:45  am] 
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TMs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to^the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

9CFRPart201 

RIN  0580-nAA65 

Prohibition  on  the  Non-Reporting  of 
Price  as  a  Condltton  of  the  Purchase 
or  Sale  of  Livestock 

AOBICY:  Grain  Inspection,  Packers  and 

Stockyards  Administration  (GIPSA), 

USDA. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

summary:  The  Department  of 
Agriculture  (USDA)  has  received 
information  that  some  livestock 
transactions  are  conditioned  on  an 
agreement  that  the  transaction  price  not 
be  reported  to  public  or  private 
reporting  services.  USDA  is  concerned 
that  the  non-reporting  of  price  as  a 
condition  of  the  purchase  or  sale  of 
livestock  may  result  in  inaccurate  and 
incomplete  price  information,  adversely 
affecting  the  price  discovery  process. 
Therefore,  USDA  is  considering  a 
proposed  rulemaking  that  would 
prohibit,  as  a  violation  of  the  Packers 
and  Stockyards  Act  (P&S  Act),  the  non- 
reporting  of  price  as  a  condition  of  the 
purchase  or  sale  of  livestock.  In  order  to 
assess  the  need  for  regulatory  action, 
this  Advance  Notice  of  Proposed 
Rulemaking  invites  comments  from  all 
interested  parties. 
DATES:  Comments  concerning  this 
potential  regulatory  action  must  be 
received  on  or  before  December  9, 1998. 
ADDRESSES:  An  original  and  two  copies 
of  all  comments  may  be  sent  to  the 
Deputy  Administrator,  Packers  and 
Stockyards  Programs,  GIPSA,  USDA, 
Stop  3641, 1400  Independence  Avenue, 
SW,  Washington.  D.C.  20250-3641. 
Comments  may  also  be  sent  by  fax  to 
(202)  205-3941  or  by  e-mail  to 
PSP.GIPSA@USDA.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  L.  Van  Ackeren,  Director,  Office 


of  Policy/Litigation  Support  at  (202) 
720-6951. 

SUPPLEMENTARY  INFORMATION:  The 
Packers  and  Stockyards  Programs  (P&S), 
GIPSA,  monitors  and  regulates 
purchases  and  sales  of  livestock  in 
interstate  commerce.  The  Market  News 
Service,  Agricultural  Marketing  Service, 
USDA,  and  other  public  and  private 
reporting  entities  collect  and 
disseminate  reported  spot  market 
transaction  prices  for  cattle  and  other 
livestock.  This  price  information  is  used 
by  livestock  industry  members  to 
evaluate  the  purchase  or  sale  price  of 
livestock. 

Currently,  the  price  reporting  system 
is  voluntary";  neither  party  to  a  sale  is 
required  to  report  a  spot  market 
transaction  price.  Because  the  reporting 
system  is  volimtary  and  some  prices 
may  not  be  reported  by  the  parties  to  the 
transaction,  the  prices  reported  to 
Market  News  Service  and  other  price 
reporting  services  may  not  reflect  the 
highest  and  lowest  prices  paid  for 
livestock.  As  a  result,  the  prices 
reported  by  Market  News  Service  and 
other  price  reporting  services  may  not 
be  complete.  Many  sellers  may  make 
decisions  on  when  or  at  what  price  to 
sell  based  on  the  prices  reported  by 
these  reporting  services.  Consequently, 
conditioning  the  purchase  or  sale  of 
livestock  on  non-reporting  of  prices  may 
be  an  imfair  trade  practice  in  violation 
of  the  P&S  Act.  Additionally,  a 
regulation  that  prohibits  non-reporting 
of  price  as  a  condition  of  the  purchase 
or  sale  of  livestock  may  enhance  the 
availability  and  accuracy  of  complete 
market  information. 

The  livestock  industry  has  a  vested 
interest  in  the  accuracy  and 
completeness  of  price  information.  The 
importance  of  price  information  to  the 
livestock  industry,  particularly  small 
cattle  producers,  was  made  evident 
during  the  public  hearings  held  by  the 
USDA  Advisory  Committee  on 
Agricultural  Concentration. '  This 
perspective  was  echoed  in  the 
comments  2  filed  in  response  to  the 


■  The  substance  of  the  hearings  conducted  by  the 
Advisory  Committee  is  contained  in  Agricultural 
Marketing  Service,  USDA.  Concentration  in 
Agriculture:  A  Report  of  the  USDA  Advisory 
Committee  on  Agricultural  Concentration  (June 
1996). 

2  Comments  filed  in  response  to  WORC's  petition 
are  available  for  review  in  the  Office  of  the  Deputy 
Administrator,  Packers  and  Stockyards  Programs, 
GIPSA.  USDA.  GIPSA's  analysis  of  the  petition  and 


petition  ^  for  rulemaking  filed  by  the 
Western  Organization  of  Resource 
Coimcils. 

As  early  as  1991,  P&S  received 
complaints  from  cattle  sellers  that  some 
sales  were  conditioned  on  the  seller  not 
reporting  the  price  to  Market  News 
Service.  The  sellers  complained  that 
buyers  were  conditioning  the  purchase 
of  higher  quality  cattle  on  a 
commitment  not  to  report  the  price  to 
Market  News  Service.  Because  the 
highest  prices  may  not  be  reported,  the 
reported  prices  may  not  reflect  the 
prices  actually  paid  for  cattle. 
Consequently,  higher  quality  cattle 
purchased  in  other  sales  may  obtain 
lower  prices  than  would  be  obtained  if 
sellers  were  permitted  to  report  the 
actual  price  obtained  in  all  sales. 

Conversely,  sellers  of  livestock  may 
request  that  buyers  make  a  commitment 
not  to  report  low  prices.  Because  the 
lowest  prices  may  not  be  reported,  the 
reported  prices  may  not  reflect  the 
prices  actually  paid  for  some  cattle. 
Consequently,  lower  quality  cattle 
purchased  in  other  sales  may  obtain 
higher  prices  than  would  be  obtained  if 
buyers  were  permitted  to  report  the 
actual  price  paid  in  all  purchases. 

In  addition  to  affecting  the  prices 
(including  the  low,  high,  and  average 
prices)  reported  by  Market  News  Service 
and  other  price  reporting  services, 
conditioning  the  purchase  or  sale  of 
livestock  on  the  non-reporting  of  prices 
may  serve  to  give  the  buyers  a 
competitive  advantage  over  the  sellers 
of  livestock  in  the  form  of  greater  market 
information.  Because  the  buyers  of 
livestock  generally  are  parties  to  more 
purchase  transactions  than  are  the 
sellers  of  livestock,  the  buyers  may  have 
more  market  information  available  to 
them  than  do  the  sellers.  As  a  result, 
sellers  of  livestock  may  rely  more 
heavily  on  publicly  reported  prices 
when  making  their  sales  decisions. 
Buyers,  on  the  other  hand,  may 
supplement  the  market  information  they 
have  assimilated  from  other  purchases 
(including  the  purchase  prices,  of 


comments  is  available  on  GIPSA's  Internet  site 
(http://www.usda.gov/gipsa/lateadd/Iateadd.htm) 
or  by  contacting  the  Deputy  Administrator,  Packers 
and  Stockyards  Programs.  GIPSA.  USDA,  Stop 
3641, 1400  Independence  Avenue,  SW, 
Vf'ashington.  D.C.  20250. 

5  63  Fed.  Reg.  184S-59  (January  14,  1997). 
WORC's  petition  is  also  available  on  GIPSA's 
Internet  site  (http://www.usda.gov/gipsa/lateadd/ 
lateadd.htm). 
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transactions  that  are  not  reported)  with 
reported  market  prices,  which  may  give 
them  an  advantage  over  sellers. 

Because  conditioning  the  purchase  or 
sale  of  livestock  on  non-reporting  of 
prices  may  be  an  tmfair  trade  practice  in 
violation  of  the  P&S  Act,  P&S  is 
considering  taking  regulatory  action  to 
prohibit  non-reporting  of  price  as  a 
condition  of  the  purchase  or  sale  of 
livestock  on  spot  market  transactions. 
The  Agency  is  interested  in  receiving 
information  from  members  of  the 
public,  segments  of  the  livestock 
industry  (including  producers, 
marketing  firms,  packers,  associations, 
etc.),  academia,  and  industry 
consultants  on  this  issue.  The  Agency  is 
particularly  interested  in  receiving 
information  from  small  entities  that 
would  be  aSiected  by  regulatory  action. 
Small  entities  are  defined  as  firms  that 
meet  the  following  standards:  (1)  beef 
cattle  feedlots  with  annual  receipts  of 
$1.5  million  or  less;  (2)  beef  cattle 
producers,  except  feedlots,  and 
producers  ofiiogs,  sheep,  goats,  and 
horses  or  other  equines,  with  annual 
receipts  of  $500,000  or  bss  for  beef 
cattle,  hog,  sheep,  goat,  and  horse  or 
other  equine  sales;  and  (3)  meat  packing 
plants  with  500  employees  or  less. 

We  are  seeking  information  on  how 
frequently  conditioning  the  purchase  or 
sale  of  livestock  on  the  non-reporting  of 
prices  occtirs  and  how  different 
segments  of  the  industry  are  affected  by 
this  practice.  The  information  received 
in  response  to  the  following  questions 
will  faie  considered  in  determining 
whether  this  practice  violates  the  P&S 
Act  and  whetner  regulatory  action  is 
warranted. 

•  Do  you  use  reported  market  prices 
in  making  Uvestodc  purchase  or  sales 
decisions?  If  so,  how  do  you  use 
reported  market  prices?  For  example,  do 
you  use  reported  market  prices  to 
determine  what  purchase  price  to  bid  or 
what  sales  price  to  offer?  If  so,  how?  Do 
you  use  reported  market  prices  to 
determine  whether  to  accept  or  reject  a 
buyer's  bid  or  a  seller's  offer?  If  so,  how? 

•  Do  you  encounter  or  engage  in  non- 
reporting  of  price  as  a  condition  of 
purchasing  or  selling  livestock?  If  so, 
please  describe  the  circumstances  under 
which  this  practice  occurs,  the 
frequency  with  which  it  occurs,  whether 
you  participate  in  this  practice,  and  the 
business  reasons  for  your  decision. 
When  this  practice  occurs,  are  the  prices 
higher,  lower,  or  about  the  same  as 
concurrent  reported  prices? 

•  What  benefits,  if  any,  would  a 
prohibition  on  non-reporting  of  price  as 
a  condition  of  the  purchase  or  sale  of 
livestock  have  on  yotir  business?  The 
livestock  and  meat  packing  industries? 


The  accuracy  of  reported  market  prices? 
Prices  paid  for  livestock?  The  quality  of 
livestock  available  for  purchase  or  sale? 
The  price  discovery  process? 
Competition?  Please  describe  the  bases 
for  your  conclusions. 

•  What  harm  or  costs,  if  any,  would 
a  prohibition  on  non-reporting  of  price 
as  a  condition  of  the  purchase  or  sale  of 
livestock  have  on  your  business?  The 
livestock  and  meat  packing  industries? 
The  accuracy  of  reported  market  prices? 
Prices  paid  for  livestock?  The  quality  of 
livestock  available  for  purchase  or  sale? 
The  price  discovery  process? 
Competition?  Please  describe  the  bases 
for  your  conclusions. 

•  Do  you  have  available  any 
economic,  statistical,  or  other  research 
relevant  to  the  use  and  effects  of  non- 
reporting  of  price  as  a  condition  of  the 
purchase  or  sale  of  livestock?  If  so, 
please  provide  us  with  a  copy  of  the 
research  and  a  brief  simimary  of  the 
conclusions. 

USDA  is  seeking  extensive  public 
comment  from  all  sectors  of  the 
livestock  and  meat  packing  industries 
concerning  the  practice  of  non-reporting 
of  price  as  a  condition  of  the  purchase 
or  sale  of  livestock.  We  strongly 
encourage  participation  in  this 
important  process. 

Dated:  September  3, 1998. 
Jamn  R.  Baker, 
Administrator. 
[FR  Doc.  98-24329  Filed  »-»-98;  8:45  am] 

MLUNQ  CODE  3410-««-# 


DEPARTMENT  OF  ENERGY 

Office  of  Enorgy  Efficiancy  and 
Renawabia  Energy 

10  CFR  Part  430 

[Dodwt  Number  EE-TP-M-1011 

Workahop  Regarding  Teat  Procedurea, 
Standards  and  Related  Matters  for 
Commercial  Water  Heaters,  Boilers, 
Furnaces,  Air  Conditioners  and  Heat 
Pumps 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  public  workshop. 

summary:  The  Department  of  Energy 
(the  Department  or  DOE)  will  hold  a 
public  workshop  to  discuss  issues  and 
gather  information  related  to  DOE's 
development  of  proposed  provisions  for 
energy  efficiency  test  procedures  and 
standards  compliance  as  they  relate  to 
commercial  water  heaters,  boilers, 
furnaces,  air  conditioners,  and  heat 


pumps.  All  persons  are  hereby  given 
notice  of  the  opportimity  to  attend  and 
participate  in  tliis  public  workshop  and 
to  submit  written  comments. 
DATES:  The  public  workshop  will  be 
held  on  Tuesday,  October  13, 1998, 
from  8:00  a.m.  to  5:30  p.m. 
ADDRESSES:  The  workshop  will  be  held 
at  the  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  lE-245, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121. 

Written  comments  are  welcome, 
especially  following  the  workshop. 
Please  submit  by  November  13, 1998, 
ten  copies  (no  faxes)  and  a  computer 
diskette  (WordPerfect  6.1)  to:  Ms. 
Brenda  Edwards-Jones,  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Energy 
Conservation  Program  for  Commercial 
Products:  Water  Heaters,  Boilers, 
Furnaces,  Air  Conditioners,  and  Heat 
Pumps,  Docket  No.  EE-TP-98-101,  EE- 
43, 1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0121. 
Telephone:  (202)  586-2945. 

Copies  of  the  transcript  of  the  public 
woikshop,  public  comments  received, 
and  this  notice  may  be  read  (or  copied) 
at  the  DOE  Freedom  of  Information 
Reading  Room,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  lE- 
190, 1000  Independence  Avenue,  SW, 
Washington.  DC  20585.  (202)  586-3142, 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-43, 1000 
Independence  Avenue.  SW, 
Washington,  DC  20585-0121,  (202)  586- 
9138,  e-mail:  cyrus.nasseriOee.doe.gov; 
or  Edward  Levy,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Coimsel, 
GC-72, 1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  (202)  586- 
9507,  e-mail:  edward.levy^q.doe.gov. 
SUPPLEMB4TARY  INFORMATION:  The 
Department  of  Energy  is  drafting  a 
proposed  rule  to  implement  certain 
provisions  of  the  Energy  Policy  and 
Conservation  Act  (EPCA),  42  U.S.C. . 
6311-6314,  6316,  regarding  energy 
efficiency  test  procedures  and  energy 
conservation  standards  for  commercial 
water  heaters,  boilers,  furnaces,  air 
conditioners,  and  heat  pimips.  While 
EPCA  generally  calls  for  adoption  of  test 
procedures  referenced  in  the  American 
Society  of  Heating,  Refrigerating  and 
Air-Conditioning  Engineers,  Inc. 
(ASHRAE),  Standard  90.1,  several  issues 
have  been  raised  concerning 
interpretation  of  EPCA  and  the  Standard 
concerning  matters  not  addressed  in 
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Standard  90.1.  These  issues  were 
discussed  at  a  previous  pubUc 
workshop  on  April  14  and  15, 1998. 
Proceedings  of  this  workshop,  including 
transcripts,  are  available  for  inspection 
in  Docket  No.  EE-TP-98-101  at  the 
DOE  Freedom  of  Information  Reading 
Room,  U.S.  DOE.  Forrestal  Building, 
Room lE-190, 1000  Independence 
Avenue,  SW,  Washington,  DC  20585, 
(202)  586-6020,  between  the  hours  of 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Transcripts  may  also  be  piuchased  from 
Neal  R.  Gross,  Court  Reporters  and 
Transcripts,  1323  Rhode  Island  Ave., 
NW,  Washington,  DC  20005-3701,  (202) 
234-4433. 

Since  that  time,  the  DOE  has  analyzed 
the  comments,  and  the  National 
Institute  of  Standards  and  Technology 
(NIST)  has  developed  recommendations 
for  DOE'S  consideration  in  drafting  the 
notice  of  proposed  rulemaking.  The 
purpose  of  this  public  workshop  is  to 
discuss  the  resolution  of  the  issues 
raised  in  the  April  1998,  workshop  and 
to  obtain  reactions  to  NIST's  proposals. 

NIST  is  developing  a  paper  entitled, 
"Proposed  Provisions  for  a  Rulemaking 
on  Test  Procedures  for  Commercial 
Water  Heaters,  Boilers,  Furnaces,  Air 
Conditioners  and  Heat  Pumps,"  which 
will  set  forth  approaches  for  DOE  to 
consider  in  the  Notice  of  Proposed 
Rulemaking  and  it  explains 
recommended  provisions.  This  paper 
will  be  available  after  September  28, 
1998,  and  can  be  found  on  the  Internet 
at  the  following  URL  address:  http:// 
www.eren.doe.gov/buildings/ 

codes standards/index.htm.  Hard 

copies  can  be  obtained  by  mail  from  Ms. 
Brenda  Ed  wards- Jones,  at  (202)  586- 
2945,  or  may  be  read  at  the  DOE 
Freedom  of  Information  Reading  Room 
mentioned  above. 

At  this  workshop,  the  Department  is 
particularly  interested  in  receiving 
comments  and  views  of  interested 
parties  concerning:  (1)  the  ideas  for 
resolution  of  the  issues  discussed  in 
April  and  (2)  provisions  recommended 
by  NIST  for  DOE's  consideration  for 
inclusion  in  the  Notice  of  Proposed 
Rulemaking.  The  Department 
encourages  those  who  wish  to 
participate  in  the  workshop  to  obtain 
the  NIST  paper  and  to  make 
presentations  that  address  its  contents. 
Workshop  participants  need  not  limit 
their  statements  to  these  topics.  The 
Department  is  interested  in  receiving 
views  concerning  other  issues  that 
participants  beUeve  would  affect  the  test 
procedures  or  standards  comphance  for 
commercial  water  heaters,  boilers, 
furnaces,  air  conditioners,  and  heat 
pumps. 


The  meeting  will  be  conducted  in  an 
informal,  conference  style.  A  court 
reporter  will  be  present  to  record  the 
minutes  of  the  meeting.  There  shall  be 
no  discussion  of  proprietary 
information,  costs  or  prices,  market 
shares,  or  other  conunerdal  matters 
regulated  imder  antitrust  law.  After  the 
meeting  and  period  for  written 
comments,  the  Department  will 
consider  the  views  presented  in 
formulating  a  Notice  of  Proposed 
Rulemaking  regarding  energy  efGciency 
test  procedures  and  standards 
compliance  as  they  relate  to  conunerdal 
water  heaters,  boilers,  furnaces,  air 
conditioners,  and  heat  pumps. 

If  you  would  like  to  participate  in  the 
workshop,  receive  workshop  materials, 
or  be  added  to  the  DOE  mailing  list  to 
receive  future  notices  and  information 
regarding  commercial  water  heaters, 
boilers,  furnaces,  air  conditioners,  and 
heat  pumps,  please  contact  Ms.  Brenda 
Edwards-Jones  at  (202)  586-2945. 

Issued  in  Washington,  DC,  on  September  4, 
1998. 

Dan  W.  Reicher, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 
[PR  Doc.  98-24330  Filed  9-0-98;  8:45  am] 

BILLING  CODE  64SO-01-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  102, 103,  and  106 

[Notice  1998-14] 

Prohibited  and  Excessive 
Contributions;  "Soft  Money" 

AGENCY:  Federal  Election  Commission. 
ACTION:  Extension  of  Comment  Period 
and  Change  of  PubUc  Hearing  Date. 

SUMMARY:  On  July  13, 1998,  the  Federal 
Election  Commission  pubhshed 
proposed  rules  and  announced  a  public 
hearing  relating  to  funds  received  by 
party  committees  outside  the 
prohibitions  and  limitations  of  the 
Federal  Election  Campaign  Act,  also 
known  as  "soft  money."  63  FR  37721 
Quly  13. 1998).  The  Commission  has 
extended  the  comment  period  imtil 
October  2. 1998.  The  Commission  has 
also  rescheduled  the  public  hearing  for 
October  21, 1998  at  10:00  a.m.  so  that 
all  newly  confirmed  Commissioners 
may  participate. 

DATES:  Comments  must  be  received  on 
or  before  October  2, 1998.  The  hearing 
will  be  held  on  October  21, 1998  at 
10:00  a.m.  Persons  wishing  to  testify 
must  so  indicate  in  their  written 
comments. 


ADDRESSES:  All  comments  should  be 
addressed  to  Susan  E.  Propper, 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  written  or  electronic 
form.  Written  comments  should  be  sent 
to  the  Federal  Election  Commission,  999 
E  Street,  N.W.,  Washington,  DC  20463. 

Faxed  comments  should  be  sent  to 
(202)  219-3923,  with  printed  copy 
follow  up.  Electronic  mail  comments 
should  be  sent  to  ~ 

softmoneynpi€>fec.gov.  Commenters 
sending  comments  by  electronic  mail 
should  include  their  full  name  and 
postal  service  address  within  the  text  of 
their  comments.  Electronic  mail 
comments  that  do  not  contain  the  full 
name,  electronic  mail  address  and 
postal  service  address  of  the  commenter 
will  not  be  considered. 

The  pubUc  hearing  will  be  held  in  the 
Commission's  pubUc  hearing  room,  999  . 
E  Street,  N.W.,  Washington.  DC.  Ninth 
Floor. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Coimsel.  or  Paul  Sanford,  Staff 
Attorney.  999  E  Street,  N.W., 
Washington.  D.C.  20463,  (202)  694-1650 
or (800)  424-9530. 

Dated:  September  3, 1998. 
Joan  D.  Aikens, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  98-24272  Filed  9-9-98;  8:45  am] 

BILLMO  CODE  CTIS-OI-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

12  CFR  Part  404 

Comprehensive  Revision  of  Export- 
Import  Bank  of  the  United  States 
Freedom  of  Information  Act,  Privacy 
Act,  and  Other  Information  Disclosure 
Regulations  and  implementation  of 
Electronic  Freedom  of  Information  Act 
Amendments  of  1 996 

AGENCY:  Export-Import  Bank  of  the 
United  States. 

ACTION:  Supplemental  proposed  rule; 
Reopening  of  comment  period. 

SUMMARY:  This  document  sets  forth  one 
proposed  section  that  was  not  included 
in  the  Export-Import  Bank's  original 
proposed  rule,  pubUshed  on  December 
4, 1997  (62  FR  64177).  This  section  will 
notify  interested  parties  that  disclosiues 
of  information  in  coimection  v\rith 
program  development,  asset  disposition, 
debt  collection,  and  risk  reduction 
efforts  may  take  place  when  the  Ex-Im 
Bank  President  determines  that 
disclosure  is  needed  to  support  the 
Bank's  promotion  of  poUcy  and 
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programmatic  objectives  and  that 
disclosure  in  such  limited 
circumstances  will  not  subject  the 
submitter  of  the  information  to 
commercial  harm.  This  supplemental 
notice  was  originally  published  in  the 
Federal  Register  on  August  4, 1998,  and 
had  an  ending  comment  period  of 
September  3, 1998.  Due  to  several 
request  for  extension,  the  Export-Import 
Bank  has  decided  to  extend  ihe 
comment  period. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  24, 1998. 
ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to 
Howard  A.  Schweitzer.  Coimsel  for 
Administration.  Export-Import  Bank  of 
the  United  States.  811  Vermont  Avenue, 
N.W.,  Room  951,  Washington,  D.C. 
20571. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  A.  Schweitzer,  (202)  565-3229. 
SUPPLBMENTARY  INFORMATION:  The 
Export-Import  Bank  of  the  United  States 
(Ex-Im  Bank  or  "the  Bank")  is  proposing 
the  following  amendment  under  the 
authority  of  the  Export-Import  Bank  Act 
of  1945, 12  U.S.C.  635.  The  purpose  of 
the  proposed  amendment  is  to  ensure 
that  necessary  disclosures  of 
information  in  connection  with 
developing  Bank  programs  are 
consistent  with  relevant  law  and 
regulation.  The  following  proposed 
section  provides  for  disclosuire  of  such 
information  only  when  the  disclosure  is 
necessary  to  support  the  Bank's 
promotion  of  policy  and  programmatic 
objectives  and  only  if  Ex-Im  Bank's 
President  determines  that  the  disclosure 
will  not  subject  the  submitter  of  the 
information  to  commercial  harm. 

The  determinations  concerning  the 
Regulatory  Flexibility  Act.  Executive 
Order  12866,  the  Unfunded  Mandates 
Reform  Act,  and  the  Small  Business 
Enforcement  Fairness  Act  of  1996  that 
Ex-Im  Bank  made  in  connection  with 
publication  of  the  original  proposed  rule 
apply  to  this  supplemental  notice  of 
proposed  rulemaking. 

List  of  Subjects  in  12  CFR  Part  404 

Administrative  practice  and 
procediu^.  Confidential  business 
information.  Freedom  of  Information, 
Privacy. 

For  the  reasons  stated  in  the 
preamble,  Ex-Im  Bank  proposes  to 
amend  12  CFR  chapter  IV  as  follows: 

PART  404— INFORMATION 
DISCLOSURE 

1.  The  authority  citation  for  part  404 
is  revised  to  read  as  follows: 


Authority:  5  U.S.C.  552  and  552a.  Section 
404.7  also  issued  under  E.0. 12600.  52  FR 
23781.  3  CFR,  1987  Comp..  p.  235.  Section 
404.21  also  issued  under  5  U.S.C.  552a  note. 
Section  404.70  issued  under  12  U.S.C  635. 

2.  Part  404.  as  proposed  to  be  revised 
at  62  FR  64178.  is  further  amended  by 
adding  and  reserving  subparts  C  and  D 
and  adding  subpart  E  to  read  as  follows: 

PART  404— INFORMATION 
DISCLOSURE 

Sut>part  E— Miscellaneous  Information 
Disclosure  Provisions 

Sec. 

404.70    Asset  disposition,  program 

development,  and  risk  reduction  efforts. 

Subpart  E — Miscellaneous  Information 
Disclosure  Provisions 

§404.70    Asset  disposition,  program 
development,  and  risk  reduction  efforts. 

(a)  Purpose  and  scope.  The  piupose  of 
this  section  is  to  provide  for  disclosiu«. 
only  in  the  context  of  program 
development,  asset  disposition,  debt 
collection,  and  risk  reduction  efforts,  of 
confidential  commercial  or  financial 
information  when  such  disclosure  is 
needed  to  facilitate  the  Bank's  support 
of  the  export  of  goods  and  services.  Ex- 
Im  Bank  shall  disclose  such  information 
only  to  persons,  as  defined  in  §  404.2, 
who  require  access  to  such  information 
to  perform  their  intended  services  on 
behalf  of  the  Bank. 

(b)  Disclosure  of  information,  Ex-Im 
Bank  may  in  connection  with  program 
development,  asset  disposition,  debt 
collection  and  risk  reduction  efforts, 
disclose  information  described  in  5 
U.S.C.  552(b)(4)  that  is  provided  to  Ex- 
Im  Bank  in  connection  with 
applications  for  financial  support  or 
related  transactions,  when  the  Ex-Im 
Bank  President  determines  that 
disclosiue  is  needed  to  support  the 
Bank's  promotion  of  poUcy  and 
programmatic  objectives  and  that 
disclosuire  in  such  limited 
circumstances  will  not  subject  the 
submitter  of  the  information  to 
commercial  harm.  Ex-Im  Bank  does  not 
waive  its  right  to  withhold  information, 
in  response  to  a  FOLA  request,  that  has 
been  or  could  be  disclosed  pursuant  to 
this  section  if  Ex-Im  Banik  determines 
that  such  disclosure  could  subject  the 
submitter  of  the  information  to 
commercial  harm. 

(c)  Protections.  Whenever  possible. 
Ex-Im  Bank  shall  enter  into 
confidentiality  agreements  intended  to 
protect  the  confidentiaUty  of  any 
commercial  or  financial  information 
disclosed  pursuant  to  this  section. 


Dated:  September  3, 1998. 
Elaine  Stangiand, 

Deputy  General  Counsel. 

(FR  Doc.  98-24274  Filed  9-9-98;  8:45  am] 

SILUNQ  CODE  eWO  Ol-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CQD05-«8^MS] 

RIN2115-nAE47 

Drawbridge  Operation  Regulations; 
Perquimans  River,  Hertford,  North 
Carolina 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  regulations  that  govern  the 
operation  of  the  drawbridge  across 
Perquimans  River,  mile  12.0,  in 
Hertford,  North  Carolina,  by  decreasing 
its  hoiu^  of  operation  during  specific 
times  of  inactivity.  This  prop(»ed  rule 
is  intended  to  lessen  the  hi^  cost  of 
manning  the  drawbridge  24  hours  a  day 
while  still  providing  for  the  reasonable 
needs  of  navigation. 

DATES:  Comments  must  be  received  on 
or  before  November  9, 1998. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (Aowb).  Fifth  Coast  Guard 
District,  Federal  Building.  4th  Floor.  431 
Crawford  Street.  Portsmouth,  Virginia 
23704-5004,  or  may  be  hand-delivered 
to  the  same  address  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (757)  398-6222.  Comments 
will  become  a  part  of  this  docket  and 
will  be  available  for  inspection  and 
copying  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  B.  Deaton.  Bridge  Administrator, 

Fifth  Coast  Guard  District,  at  (757)  398- 

6222. 

SUPPLBIBfTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
comments,  data,  or  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
rulemaking  (CGD05-98-069).  the 
specific  section  of  this  rule  to  which 
each  comment  appUes.  and  give  reasons 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
imbound  format  suitable  for  copying 
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and  electronic  filing.  If  that  is  not 
practical,  a  second  copy  of  any  bound 
material  is  requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  diuing  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Commander,  (Aowb)  Fifth  Coast 
Guard  District,  at  the  address  hsted 
under  ADDRESSES.  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  current  regulations  at  33  CFR 
117.835  require  the  U.S.  Route  17 
drawbridge  across  the  Perquimans 
River,  mile  12.0,  in  Hertford,  North 
Carolina  to  operate  as  follows:  The  draw 
shall  open  on  signal  firom  8  a.m.  to 
midnight  from  April  1  through 
September  30,  and  from  10  a.m.  to  10 
p.m.  from  October  1  through  March  31. 
The  draw  need  not  be  opened  at  all 
other  times.  The  Town  of  Hertford, 
through  the  North  Carolina  Department 
of  Transportation  (NCDOT),  has 
requested  permission  to  decrease  the 
number  of  hours  the  bridge  is  attended. 
In  support  of  its  request,  NCDOT  asserts 
that  3  years  of  drawbridge  opening  logs 
(from  1995  through  1997)  show  that 
marine  vessel  traffic  significantly 
decreased  during  April  and  at  night 
from  10  p.m.  to  midnight  throughout  the 
year. 

The  Coast  Guard  has  reviewed  these 
logs  (copies  of  which  are  included  in 
the  docket  for  this  rulemaking)  and  they 
appear  to  support  NCDOT's  request. 
According  to  the  January  1995  to 
December  1997  drawbridge  logs,  233 
openings  occurred,  which  is  a  decrease 
firom  the  previous  three  years  (1992-94), 
when  there  were  370  openings. 

The  decrease  in  the  overall  number  of 
openings  plus  the  decrease  in  openings 
during  the  registered  time  periods 
indicate  that  it  would  be  advantageous 
to  change  the  drawbridge  operating 
regulations.  Based  on  this  data,  the 
Coast  Guard  believes  that  closure  during 
the  proposed  time  periods  would  not 
overburden  marine  traffic  while 
lessening  the  high  cost  of  manning  the 
bridge  24  hours  per  day.  This  proposed 
rule  is  intended  to  decrease  the  high 
cosLof  maiuiing  the  drawbridge  while 


still  providing  for  the  reasonable  needs 
of  navigation. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  is  proposing  a  new 
regulation  governing  the  operation  of 
this  drawbridge.  The  proposed  rule 
would  require  the  draw  to  operate  as 
follows: 

•  During  May  through  September,  the 
draw  would  open  on  signal  from  8  a.m. 
to  10  p.m.,  seven  days  a  week. 

•  Diuing  April  and  October,  the  draw 
would  open  on  signal  fit>m  8  a.m.  to  10 
p.m.,  Saturdays  and  Simdays. 

•  During  March  and  November,  the 
draw  would  open  on  signal  bom  10  a.m. 
to  10  p.m.,  Saturdays  and  Sundays. 

•  Ehiring  December,  January,  and 
February,  twenty-four  hours  advance 
notice  would  be  required  for  openings. 

•  At  all  other  times,  the  draw  would 
not  be  required  to  open. 

The  drawbridge  would  continue  to  be 
required  to  operate  in  compUance  with 
33  CFR  117.31(b),  Operation  of  draw  for 
emergency  situations,  and  33  CFR 
117.55,  Posting  of  requirements. 

Regulatory  Evaluation  . 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  IJepartment  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
beUeves  that  closure  during  the 
proposed  time  periods  would  not 
overburden  marine  traffic  due  to  the 
lack  of  use  during  these  periods. 
Therefore,  the  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
must  consider  whether  this  proposed 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  it  expects  the 
impact  of  this  proposed  rule  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal. 


if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  Figure  2-1, 
paragraph  (32)(e)  of  COMDTINST 
M16475.1C,  this  proposed  rule  is 
categorically  excluded  itom  further 
environmental  documentation  based  on 
the  fact  that  it  is  a  promulgation  of  the 
operating  regulations  for  a  drawbridge. 
A  Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat  5039. 

2.  Section  117.835  is  revised  to  read 
as  follows: 

§117.835    Perquimans  River. 

The  draw  of  the  US17  Bridge  over 
Perquimans  River,  mile  12.0,  in 
Hertford,  North  Carolina  shall  operate  as 
follows: 

(a)  During  May  through  September, 
the  draw  shall  open  on  signal  from  8 
a.m.  to  10  p.m.,  seven  days  a  week. 

(b)  During  April  and  October,  the 
draw  shall  open  on  signal  irom  8  a.m. 
to  10  p.m.,  Siaturdays  and  Sundays. 

(c)  During  March  and  November,  the 
draw  shall  open  on  signal  from  10  a.m. 
to  10  p.m.,  Saturdays  and  Sundays. 
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(dj  During  December.  January,  and 
February,  twenty-four  hours  advance 
notice  is  required  for  openings. 

(e)  The  draw  need  not  be  opened  at 
all  other  times. 

Dated:  September  1, 1998. 
Roger  T.  Rufe,  Jr.. 

Vice  Admiral,  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District. 
(FR  Doc.  98-24289  Piled  9-9-98;  8:45  am] 
aiLLMG  CODE  4*10-1S-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  1  and  2 

RIN2900-AH98 

Release  of  Information  From 
Department  of  Veterans  Affairs 
Records 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SURIMARY:  This  document  proposes  to 
amend  Department  of  Veterans  Affairs 
(VA)  regulations  governing  the 
confidentiality  and  release  of  VA 
records  subject  to  the  Privacy  Act,  the 
Freedom  of  Information  Act  (FOIA) 
(including  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996, 
and  the  veterans'  records  confidentiality 
statute.  The  proposed  rule  sets  forth  a 
mechanism  for  the  pubhc  to  obtain 
information  bom  the  VA.  The  proposed 
rule  is  intended  to  maximize  public 
availability  of  VA  records  to  the  extent 
permitted  by  law  and  considerations 
such  as  personal  privacy  or  law 
enforcement.  Essentially  these 
provisions  consist  of  restatements  of 
statute^  interpretations  of  statute, 
interpretations  of  case  law, 
interpretations  of  Executive  Orders,  and 
clarification.  The  proposed  amendments 
also  would  implement  the  Electronic 
Freedom  of  Infcmnation  Act 
Amendments  of  1996,  court  decisions 
and  Executive  Branch  guidance  issued 
since  the  regulations  were  originally 
published. 

Further,  this  document  proposes  to 
delegate  authority  to  the  Assistant 
General  Counsel  for  Professional  Staff 
Group  IV  for  making  final  Departmental 
decisions  on  appeals  under  the  Freedom 
of  Information  Act,  the  Privacy  Act,  and 
38  U.S.C.  5701  and  5705.  This  would 
simplify  decision  making  by  allowing 
the  highest  level  individual  with  direct 
responsibility  for  decision  making  to 
issue  decisions. 

DATES:  Comments  must  be  received  on 
or  before  November  9, 1998. 


ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW,  Room  1154. 
Washington.  D.C.  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AH98."  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulations  Management,  Room  1158, 
.    between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
hohdays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorrie  Johnson,  Deputy  Assistant 
General  Counsel  (024A),  Office  of 
General  Counsel.  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  D.C.  20420,  telephone 
number  (202)  273-6358,  fax  number 
(202) 273-6388. 

StiPPLEMENTARy  INFORMATION:  Current 
regulations  promulgated  pursuant  to 
section  5701  appear  in  38  CFR  1.500 
through  1.527;  current  regulations 
promulgated  pursuant  to  FOIA  appear 
in  §§  1.550  through  1.558;  and  current 
regulations  promulgated  pursuant  to  the 
Privacy  Act  appear  in  §§  1.575  through 
1.584.  These  amendments  consolidate 
regulations  governing  the  release  of 
inf(Hination  pursuant  to  all  three 
statutes  (§5701.  FOIA  and  the  Privacy 
Act)  into  one  set  of  regulations,  new 
§S  1.500  through  1.512.  The  following 
current  sections  have  been  rewritten  to 
simplify  and  clarify:  §§  1.500(b)-(d); 
§  1.502:  §  1.507;  §§  1.511(aHf):  ^  1.512; 
§  1.513(a)  and  (b)(3):  §  1.514  (in  part); 
§  1.519;  §  1.522;  §  1.524;  §  1.525;  §  1.526; 
S  1.527:  §  1.550;  §  1.552(a):  §  1.553; 
S J.553a(a).  (e)  and  (f);  §  1.554(b); 
S  1.554a;  S 1555;  §  1.556  (in  part); 
S  1.557;  §  1.577(b)-(d),  (f)  and  (g); 
Sl.579(a)-(c);  and  §1.580. 

Provision&tfaat  essentially  restate 
statutory  language  have  been  deleted: 
§§  1.500(a):  §1.501;  §1.503;  §  1.506(a); 
§  1.509:  §  1.510;  §  1.512(c)(2)  and  (e); 
§  1.513  (in  part);  §  1.551(b)  and  (c): 
S  1.552(c)  and  (d);  §  1.553a(b)  and  (c); 
§  1.554(a)  and  (c);  §  1.575(a)  and  (b); 
§  1.576(a)-(g);  §  1.577(a)  and  (e);  and 
§  1.579(d). 

These  amendments  implement  new 
statutes  (or  amendments  to  statutes), 
court  decisions,  and  Executive  Branch 
guidance,  which  have  been  enacted  or 
issued  since  the  regulations  were 
originally  published.  The  following 
were  imphdUy  repealed  or  superseded: 
§  1.504:  §  1.505;  §  1.506(a)  and  (b)  (in 
part);  §1.508;  §  1.510  (in  part); 
§  1.513(b)(l)(i)-(vii)  and  (ix),(x): 
§  1.513(b)(2);  §  1.514  (in  part);  §  1.514a: 


§  1.515;  §1.516;  §  1.518;  §  1.521;  and 
§  1.553a  (in  part). 

Regulations  governing  internal  policy 
matters  have  been  deleted: 
§  1.513(b)(l)(viii);  §  L517;  §  1.520; 
§  1.551(a);  and  §  1.552(b). 

The  provisions  of  §  1.511(g)  and  J!L 
§  1.513a  have  been  repealed,  since  they 
were  superseded  by  38  CFR  1.460  et  seq. 

The  text  of  current  §  1.582  remains 
substantially  the  same,  and  is 
redesignated  as  §  1.512. 

The  provisions  of  §  1.527,  §  1.557, 
§  1.580,  and  §  2.6(e)(ll)  have  been 
amended  to  delegate  to  the  Assistant 
General  Counsel  for  Professional  Staff 
&t)up  IV,  the  same  authority  and 
responsibility  to  act  for  the  Secretary  as 
was  previously  granted  to  the  General 
Counsel  and  Deputy  General  Counsel  to 
make  final  Departmental  decisions  on 
appeals  under  FOIA.  the  Privacy  Act,  38 
U.S.C  5701  and  5705. 

The  Regnlatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  the  adoption  of  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601-612. 
Almost  all  requests  for  information  are 
submitted  by  individuals.  Further,  it 
would  be  extremefy  rare,  if  ever,  that  a 
request  for  information  by  a  small  entity 
would  have  a  significant  impact  on  the 
business  of  the  small  entity.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this 
proposed  rule  is  exempt  from  the  initial 
4nd  final  regulatory  flexibiUty  analyses 
requirements  of  §§  603  and  604. 

list  of  Subjects 

38  CFR  Part  1 

Administrative  procedures.  Privacy 
Act.  Freedom  of  Infonnation, 
Recordkeeping. 

38  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

Appiovsd:  March  9, 1998. 
Togo  D.  West.  Jr.. 
Acting  Secrvtoiy. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  parts  1  and  2  are 
propoeed  to  be  amended  as  follows: 

PART  1— GENERAL 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  38  U.S.C  501(a),  unless 
otherwise  noted. 

2.  The  undesignated  center  heading 
preceding  §  1.500  and  §§  1.500  through 
1.512  aie  revised  to  read  as  follows: 
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Requesting  Records  From  the 
Department  of  Veterans  Affairs 

§1.500    General. 

The  Department  of  Veterans  Affairs 
(VA)  ordinarily  will  process  a  request 
for  records  under  these  ndes  (§§  1.500 
through  1.512),  which  incorporate  the 
requirements  of  FOIA  (the  Freedom  of 
Information  Act),  the  Privacy  Act,  and 
section  5701  (the  VA  statute  protecting 
the  conHdentiality  of  claims  records,  38 
U.S.C.  5701).  VA  policy  is  to  maximize 
public  availability  of  department 
records  to  the  extent  permitted  by  law 
and  considerations  such  as  personal 
privacy  or  law  enforcement. 

(Authority:  5  U.S.C.  552.  552a;  38  U.S.C.  501. 
5701) 

$1,501    Deflnttions. 

(a)  A  beneficiary  is  a  veteran  or  any 
other  individual  who  has  received 
benefits  (including  medical  benefits)  or, 
for  the  purposes  of  this  series  of  rules 
(§§  1.500  through  1.512),  has  applied  for 
benefits,  pursuant  to  title  38,  United 
States  Code. 

(b)  Benefits  records  are  an 
individual's  records — regardless  of 
whether  the  veteran  or  other  individual 
is  Uving  or  dead  or  is  a  U.S.  citizen — 
which  pertain  to  programs  under  any  of 
the  benefits  laws  administered  by  the 
VA  Secretary,  including  medical  care, 
compensation,  pension,  education,  loan 
guaranty,  insiuance,  and  cemetery 
records. 

(c)  Component  means  any  VA  entity, 
including  Administrations  and  staff 
offices  in  VA  Central  Office,  and 
medical  centers,  satellite  clinics. 
Regional  Offices,  and  National  Cemetery 
Offices,  and  other  facilities  in  the  field. 

(d)  Confidential  commercial 
information  means  records  containing 
trade  secrets  or  confidential  business 
information,  provided  to  the 
government  by  a  submitter,  that  are 
arguably  exempt  fi-om  release  imder 
subsection  (b)(4)  of  FOIA  because 
disclosure  could  reasonably  be  expected 
to  cause  substantial  competitive  harm. 

(e)  A  consent  is  an  authorization  for 
VA  to  release  aiUndividual's  records  to 
a  third  party. 

(1)  The  consent  must: 

(i)  Be  an  original  writing  by  the 
individual, 

(ii)  Specify  that  VA  is  authorized  to 
make  the  disclosure,  and 

(iii)  Contain  the  signature  of  the 
individual,  the  date  signed,  a  reasonable 
description  of  the  records  to  be  released, 
and  identification  of  the  third  party, 
such  as  the  party's  name  and  address. 

(2j  Revocation  of  a  consent  must  be 
done  by  an  original  writing  and  is 
effective  when  delivered  to  the  FOIA/ 


Privacy  Act  Officer  of  the  component 
which  maintains  the  records. 

(f)  Court  order  is  a  document  which 
has  been  signed  or  otherwise 
specifically  approved  by  a  judge  in  the 
judicial  (not  executive  or  legislative) 
branch  of  government.  An  order  signed 
by  an  administrative  law  judge  or  state 
board  would  not  qualify  as  a  court 
order. 

(g)  Denial  of  a  records  request 
includes  withholding  a  record  in  whole 
or  in  part;  determining  that  a  record 
responsive  to  the  request  does  not  exist 
or  cannot  be  located  after  a  reasonable 
search;  determining  that  a  record  is  not 
subject  to  the  Privacy  Act,  FOIA,  or 
section  5701;  disputing  a  fee 
determination;  refusing  to  amend 
records  under  the  Privacy  Act;  refusing 
to  supply  a  list  of  names  and  addresses; 
releasing  confidential  commercial 
information;  refusing  a  request  for 
expedited  treatment;  and  refusing  a 
request  for  an  accounting  under  the 
Privacy  Act. 

(h)  A  dependent  is  an  individual  who 
is  (or  at  the  time  the  record  in  question 
was  created,  was)  a  dependent  of  a 
beneficiary.  A  veteran's  spouse  and 
children  are  presumed  to  be  dependents 
for  purposes  of  this  series  of  regulations 
(§§1.500  through  1.512). 

(i)  FOIA  is  the  abbreviation  for  the 
Freedom  of  Information  Act,  5  U.S.C. 
552. 

(j)  The  FOIA  Guide,  required  by 
subsection  (g)  of  FOIA,  explains  how  to 
request  records  bom  the  VA;  it  may  be 
found  in  VA's  public  reading  rooms. 

(k)  The  FOIA/Privacy  Act  Officer  is 
the  official  at  VA  Central  Office  or 
within  a  component  holding  that  title, 
or  other  official  within  a  component 
generally  responsible  for  processing  a 
request  for  records  imder  these  rules 
(§§1.500  through  1.512). 

(1)  An  individual's  own  records  or  an 
individual's  records  means  information 
about  a  living  individual — veterans  and 
other  individuals — which  is  retrieved 
from  a  system  of  records  by  the 
individual's  name  or  other  personal 
identifier,  such  as  social  security 
number  or  claims  file  number.  The  term 
does  not  include  other  VA  records  - 
concerning  individuals  which  are  not 
stored  in  a  system  of  records. 

(m)  An  original  writing  means  the 
actual,  signed  written  communication, 
and  does  not  include  photocopies,  e- 
mail,  or  telefacsimiles  (faxes). 

(n)  The  Privacy  Act  refers  to  the 
Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a. 

(o)  Proof  of  identity  is  a  credential, 
establishing  the  identity  of  an 
individual,  such  as  a  driver's  license 


containing  a  pictiue,  name,  current 
address,  date  of  birth,  and  signatiue. 

(p)  Public  reading  rooms  are  spaces 
made  available  (as  needed)  in  most  VA 
components  and  VA  computer 
telecommunications  sites,  which  make 
records  available  pursuant  to  FOIA.  The 
VA  component  providing  a  public 
reading  room  space  will  often  (but  not 
always)  be  the  component  which 
maintains  the  record. 

(q)  The  term  recoTd(s)  includes 
portions  of  a  record,  and  information 
contained  within  a  record,  and  can 
include  information  derived  from  a 
record.  Records  may  be  maintained  in 
paper,  electronic,  and  other  forms,  but 
records  do  not  include  objects,  such  as 
tissue  sUdes,  blood  samples,  or 
computer  hardware. 

(r)  Regular  duty  hours  generally 
means  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
in  most  VA  components. 

(s)  The  Secretary  means  the  Secretary 
of  Veterans  Affairs. 

(t)  Section  5701  refers  to  the  veterans 
records  confidentiality  statute,  38  U.S.C 
5701.  Records  covered  by  section  5701 
include  all  records  of  an  identifiable 
individual,  pertaining  to  VA  benefits, 
including  medical  care. 

(u)  Section  7332  records  means 
records  covered  by  38  U.S.C.  7332,  as 
implemented  in  38  CFR  1.460  through 
1.499,  which  protects  the  confidentiality 
of  VA  medical  treatment  records 
relating  to  drug  and  alcohol  abuse, 
infection  with  the  human 
immunodeficiency  virus  (HIV),  or  sickle 
.cell  anemia. 
.  (v)  Sensitive  records  refers  to  medical 
records  containing  information  that, 
with  a  reasonable  degree  of  medical 
certainty,  are  likely  to  have  a  serious 
adverse  effect  on  an  individual's  mental 
or  physical  health  if  revealed  to  him  or 
her. 

(w)  Submitter  means  any  p>erson  or 
entity  (including  corporations.  State  and 
foreign  governments)  who  provides 
confidential  commercial  information  to 
the  government. 

(x)  VA  means  the  federal  Department 
of  Veterans  Affairs. 

(y)  VA  Central  Office  refers  to  the 
headquarters  of  the  Department  of 
Veterans  Affairs.  The  mailing  address  is 
810  Vermont  Avenue  NW.,  Washington, 
DC  20420. 

(z)  Written  request  or  in  writing  means 
a  written  communication,  including 
letters,  photocopies  of  letters,  and 
telefacsimiles  (faxes)  of  letters.  The  term 
does  not  include  electronic  mail. 

(Authority:  5  U.S.C.  552.  552a;  38  U.S.C.  501, 
5701.  7332.) 
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§1.502    Public  accaas  to  records. 

(a)  How  to  apply  these  rules  (§§  1.500 
through  1.512).  Many  VA  records  are 
considered  for  disclosure  under  these 
rules.  Some,  however,  are  processed 
under  other  rules;  for  example: 

(1)  Some  records  are  made  available 
by  means  of  pubUcation  in  the  Federal 
Register.  These  may  be  obtained  in 
public  libraries  and  other  sources 
outside  VA. 

(2)  Some  records  are  available  by 
visiting  a  public  reading  room;  these 
include  VA  directives  and  handbooks. 

(3)  Some  requests  for  certain  types  of 
records  require  application  of  other 
rules  as  well  as  these  rules  in  §§  1.500 
through  1.512.  For  example,  medical 
treatment  records  involving  drug/ 
alcohol  abuse,  sickle  cell  anemia  or 
infection  with  HIV  (section  7332 
records),  see  38  CFR  1.460  through 
1.499;  medical  quaUty  assurance 
records,  see  38  CFR  17.500  through 
17.511. 

(4)  Some  records  are  made  routinely 
available  to  the  public  without  further 
reference  to  these  rules  (§§  1.500 
through  1.512). 

(b)  Making  a  request.  Anyone  may 
request  that  VA  disclose  any  record.  (An 
individual  who  seeks  his  or  her  own 
records  shoidd  first  follow  the  rules  in 
paragraph  (c)  of  this  section.)  Except  as 
otherwise  provided,  a  requester: 

(1)  Must  submit  a  signed,  written 
request,  describing  the  record  so  it  may 
be  located  with  a  reasonable  amount  of 
effort,  and  should  address  it  to  the 
FOIA/Privacy  Act  Officer  of  the 
component  which  maintains  the  record 
or,  if  not  known,  as  follows: 

(i)  For  medical  records,  to  the  Director 
of  the  VA  medical  facility  where  the 
individual  was  last  treated  or  to  the 
FOIA/Privacy  Act  Officer,  Veterans 
Health  Administration,  VA  Central 
Office. 

(ii)  For  National  Cemetery  System 
records,  to  the  Director,  National 
Cemetery  Area  Office,  or  to  the  FOIA/ 
Privacy  Act  Officer,  National  Cemetery 
System,  VA  Central  Office. 

(iii)  For  other  benefits  records 
(including  compensation  and  pension 
examination  records),  to  the  FOIA/ 
Privacy  Act  Officer  at  the  VA  Regional 
Office  serving  the  individual's 
jurisdiction  or  to  the  FOIA/Privacy  Act 
Officer,  Veterans  Benefits 
Administration,  VA  Central  Office. 

(iv)  For  all  Inspector  General  records, 
to  the  FOIA/Privacy  Act  Officer,  Office 
of  the  Inspector  General,  VA  Central 
Office. 

(v)  For  all  other  records,  to  the  FOIA/ 
Privacy  Act  Officer  of  the  nearest  field 
facility  or  VA  Central  Office. 


(2)  Should  vtrrite  "Attention,  FOIA/ 
Privacy  Act  Officer"  on  the  envelope 
and  on  the  request. 

(3)  May  provide  (if  a  request  involves 
records  about  another  individual)  an 
original  writing  which  authorizes 
disclosure  of  that  individual's  records  to 
the  requester  or  proof  that  the 
individual  is  deceased  (for  example,  a 
copy  of  a  death  certificate  or  an 
obituary).  Providing  such 
documentation  may  enable  VA  to 
disclose  more  records  than  might 
otherwise  be  lawful. 

(4)  Make  any  personal  contacts  during 
the  regular  duty  hours  of  the  component 
concerned. 

(c)  Access  to  an  individual's  own 
records.  (1)  Individuals  may  ask  for 
their  own  records  orally,  in  writing,  and 
by  e-mail.  The  request  should: 

(i)  Describe  the  record  so  it  may  be 
located  with  a  reasonable  amount  of 
effort,  and 

(ii)  Be  submitted  to  the  FOIA/Privacy 
Act  Officer  of  the  component  which 
maintains  the  record  or,  if  not  known, 
as  described  in  paragraph  (b)(1)  (i) 
through  (iv)  of  this  section. 

(2)  VA  will  provide  an  individual 
access  to  an  individual's  own  records 
except  for  portions  that: 

(i)  Have  been  exempted  pursuant  to 
§1.512, 

(ii)  Have  been  compiled  in  reasonable 
anticipation  of  a  civil  action,  or 

(iii)  Constitute  sensitive  records 
subject  to  the  special  procedures 
contained  in  paragraph  (e)  of  this 
section.  When  one  of  these  exceptions 
appUes,  VA  will  process  the  request 
under  paragraph  (b)  as  well. 

(3)  When  a  veteran  and  a  dependent 
of  a  veteran  receive  VA  benefits,  VA 
may  maintain  records  on  both  in  a 
single  benefits  file,  retrieved  by  the 
veteran's  personal  identifier.  Only  the 
records  that  pertain  to  the  issuance  of 
the  veteran's  benefits  constitute  that 
individual's  own  records.  The  records 
that  pertain  to  the  issuance  of  the 
dependent's  benefits  constitute  that 
individual's  own  records. 

(4)  An  individual  may  believe  that  VA 
maintains  records  that  are  not  the 
individual's  own  records,  as  defined, 
but  involve  the  individual  nonetheless. 
If  the  individual  wants  these  records,  he 
or  she  must  clearly  say  so,  describe  the 
nature  of  the  records,  and  follow  the 
procedures  contained  in  paragraph  (b). 

(d)  Processing  a  request.  A  request 
(which  otherwise  compUes  with  these 
rules,  §§  1.500  through  1.512)  is 
effective  when  it  is  received  by  the 
FOIA/Privacy  Act  Officer  of  the 
component  which  maintains  the  record. 
In  processing  a  request,  the  following 
may  apply: 


(1)  Proof  of  identity.  VA  may  require 
proof  of  identity  in  processing  a  request, 
if  a  personal  privacy  concern  is 
involved. 

(2)  Original  writing.  VA  may  require 
an  original  writing  for  any  records 
request. 

(3)  Discretionary  release.  If  VA  is 
authorized  by  FOIA  to  withhold  a 
record  in  order  to  protect  a 
governmental  interest.  VA  will  release  it 
anyway  on  a  discretionary  basis  to  the 
extent  law  permits,  unless  VA  can 
foresee  that  significant  harm  would 
occur  to  that  governmental  interest  by 
releasing  it. 

(4)  Order  of  receipt.  VA  vnll 
ordinarily  process  records  requests  and 
appeals  according  to  their  order  of 
receipt  by  the  FOIA/Privacy  Act  Officer 
of  the  component  which  maintains  the 
record,  or,  for  appeals,  by  the  Office  of 
General  Counsel. 

(5)  Expedited  processing. 

(i)  Requests  and  appeals  may  be  taken 
out  of  order  and  expedited  when  the 
requester  certifies  to  the  best  of  the 
requester's  knowledge  or  belief  that: 

(A)  Failure  to  release  the  records 
would  pose  an  imminent  threat  to  an 
individual's  Ufe  or  safety,  or 

(B)  With  respect  to  a  request  made  by 
a  person  primarily  engaged  in 
disseminating  information,  there  is  a 
compelling  need  to  inform  the  public 
about  urgent  questions  concerning  VA's 
activities. 

(ii)  The  FOIA/Privacy  Act  Officer  will 
decide  requests  for  expedited  processing 
within  10  days  of  receiving  the  request; 
the  Office  of  General  Counsel  will 
decide  appeals  within  10  days  of 
receiving  a  letter  of  appeal  from  an 
adverse  determination  for  expedited 
treatment. 

(6)  Referrals.  A  VA  FOIA/Privacy  Act 
Officer  may  determine  that  another 
component  or  Federal  agency  would  be 
better  able  to  process  a  request. 
Whenever  all  or  part  of  a  request  is 
referred,  the  FOIA/Privacy  Act  Officer 
will  ordinarily  notify  the  requester  to 
whom  the  request  has  been  referred. 

(7)  Records  responsive  to  a  request.  In 
determining  whether  certain  records  are 
responsive  to  a  request,  VA  will 
ordinarily  include  only  those  records  in 
its  possession  and  control  as  of  the  date 
of  the  receipt  of  the  request  by  the 
FOIA/Privacy  Act  Officer  of  the 
component  which  maintains  the 
records. 

(8)  Electronic  records.  A  request  for 
records  includes  a  request  for  electronic 
records. 

(9)  Multitrack  processing.  If  a 
component  places  a  notice  to  the  pubUc 
in  the  FOIA  Guide,  a  FOIA/Privacy  Act 
Officer  may  process  requests  for  records 
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in  two  or  more  tracks  based  upon  the  ^ 
amoiuit  of  work  or  time  (or  both) 
involved  in  processing  the  requests.  The 
notice  shall  inform  requesters  of  the 
limits  of  each  track,  and  advise 
requesters  how  to  quahfy  for  a  faster 
track  by  limiting  the  scope  of  the 
request. 

(e)  Access  to  sensitive  records.  Access 
to  sensitive  records  is  subject  to  the 
following  special  procedures: 

(1)  When  an  individual  requests  that 
individual's  own  records,  the  FOIA/ 
Privacy  Act  Officer  of  the  component 
which  maintains  the  records  will 
identify  the  presence  of  any  potentially 
sensitive  records. 

(2)  If  sensitive  records  may  be 
involved,  the  FOIA/Privacy  Act  Officer 
will  refer  the  records  to  a  VA  physician 
(other  than  a  rating  board  physician)  for 
further  review. 

(3)  The  VA  physician  will  advise  the 
FOIA/Privacy  Act  Officer  whether  all  or 
part  of  the  records  in  question  are 
sensitive  records. 

(4)  The  FOIA/Privacy  Act  Officer  will 
notify  the  individual  that  VA  will 
disclose  the  sensitive  records  to  a  VA 
physician  who  wUl  explain  the  sensitive 
materials  to  the  individual.  Following 
such  a  discussion,  access  to  the 
sensitive  records  will  be  provided  to  the 
individual.  The  only  exception  is  when, 
notwithstanding  the  discussion, 
providing  access  would  create  a  medical 
emergency.  In  that  exceptional  event, 
VA  will  provide  access  to  the  records 
once  providing  access  would  no  longer 
constitute  a  medical  emergency. 

(Authority:  5  U.S.C.  552,  552a:  36  U.S.C.  501, 
5701) 

fj.503    AirandnMnt  of  an  Individual's  o«m 


(a)  An  individual  may  ask  VA  to 
amend  that  individual's  own  records. 

{^^)  If  an  individual  knows  where  that 
individual's  records  are  located,  the 
individual  should  submit  an  original 
writing  requesting  amendment  to  the 
FOIA/Privacy  Act  Officer  at  the 
component  which  maintains  the 
records.  If  an  individual  does  not  know 
where  VA  maintains  the  records,  see 
$  1.502(b)(1)  for  the  FOIA/Privacy  Act 
Officer  to  contact. 

(c)  A  request  for  VA  to  amend  an 
individiial's  own  record  must: 

(1)  Identify  each  of  the  specific 
portions  of  the  record  which  the 
individual  wishes  VA  to  amend. 

(2)  Describe  how  the  individual 
wishes  VA  to  amend  each  portion  of  the 
record,  whether  by  deletion, 
substitution,  or  addition.  The  individual 
should  provide  VA  with  language  he  or 
she  wishes  to  substitute  or  add  to  the 
record. 


(3)  State  concisely  the  reasons  why 
each  amendment  should  be  made,  and 
provide  any  supporting  documentation. 

(Authority:  5  U.S.C  552a;  38  U.S.C.  501) 

{ 1 .504    Administrative  review. 

(a)  The  FOIA/Privacy  Act  Officer  will 
make  the  initial  decision  whether  to 
grant  a  request  for  records  imder  FOIA 
(including  a  request  for  expedited 
treatment),  whether  to  assess  fees,  and 
whether  to  grant  access  to,  or 
amendment  of,  an  individual's  own 
records. 

(b)  Upon  denial  of  a  records.request, 
VA  will:  inform  the  requester  in  writing, 
cite  the  specific  reasons  for  the  denial 

at  the  place  where  the  information  has 
heen  redacted,  indicate  the  number  of 
pages  withheld  in  their  entirety,  set 
forth  the  name  and  title  of  the 
responsible  official,  and  advise  that  the 
denial  may  be  appealed  to  the  General 
Counsel  (024)  at  VA  Central  Office 
within  the  time  prescribed  in  paragraph 
(c)  of  this  section. 

(c)  The  General  Counsel,  the  Deputy 
General  Counsel,  or  the  Assistant 
General  Counsel  (024)  will  make  the 
final  VA  decision  on  an  appeal  from  a 
denial  of  a  records  request.  An  appeal 
must  be  an  original  writing,  and  it  must 
be  received  by  the  Office  of  General 
Counsel  (024)  within  60  work  days  from 
the  date  of  the  denial;  however,  an 
appeal  by  a  submitter  of  confidential 
commercial  information  must  be 
received  by  the  Office  of  General 
Coimsel  within  10  work  days  of  the  date 
of  receipt  of  the  initial  Department 
decision  to  release  the  records. 

(d)  The  letter  of  appeal  should 
identify  the  records  at  issue,  the 
component  that  denied  the  request,  and 
the  date  of  the  denial.  It  is  helpful  to 
include  related  information  or  materials, 
such  as  a  copy  of  the  original  request, 
the  denial  letter,  and  an  explanation 
concerning  why  the  denial  was 
erroneous. 

(Authority:  5  U.S.C.  552,  552a;  38  U.S.C.  501, 
5701.) 

f  1.506   Amoant  of  monetary  beoeflts. 

VA  shall  release,  to  any  person  who 
requests  such  information,  the  amount 
of  the  most  recent  recuoring  monthly  VA 
benefit  payment  made  to  a  beneficiary 
(who  has  been  identified  by  the 
requester)  for  pension,  compensation, 
dependency  and  indenmity 
compensation,  retirement  pay, 
subsistence  allowance,  or  educational 
assistance  allowance.  However,  if 
releasing  the  amount  of  such  payment 
would  in  effect  disclose  other 
information  about  the  beneficiary,  this 
section  will  not  apply  and  the  request 
will  be  processed  under  §  1.502. 


(Authority:  38  U.S.C.  501,  5701(c)(1) 

§1.506    Ftoquest  for  Imnefits  records  hi 
Judicial  proceedings. 

(a)  General.  For  an  inxUvidual's 
records  tlrat  are  not  benefits  records,  see 
§  1.509(d). 

(1)  When  VA  is  not  a  party  to  a 
judicial  proceeding,  release  must  also  be 
authorized  pursuant  to  38  CFR  14.800 
through  14.801. 

(2)  Generally,  the  FOIA/Privacy  Act 
Officer  of  the  component  which 
maintains  the  records  will  decide 
whether  to  disclose  records  requested 
for  use  in  a  judicial  proceeding  (except 
in  cases  before  the  Court  of  Veterans 
Appeals).  If  the  FOIA/Privacy  Act 
Officer  determines  that  the  records  will 
be  used  against  the  beneficiary  or 
dependent,  the  process  will  be  referred 
to  the  Regional  Coimsel  for  disposition. 

(3)  Federal  Tort  Claims  Act  cases.  If 
a  claim  under  the  Federal  Tort  Claims 
Act  has  been  filed  or  is  anticipated,  the 
appropriate  Regional  Counsel  will 
determine  whether  records  will  be 
disclosed.  The  Regional  Cotmsel  will 
limit  disclosure  of  records  to  that  which 
would  be  available  pursuant  to 
discovery  if  the  matter  were  in 
litigation.  The  General  Coimsel  must 
provide  concurrence  for  disclosure  of 
any  other  records. 

(b)  Federal  court  proceeding.  (1)  Court 
-order.  Upon  receipt  of  a  Federal  court 
order,  VA  will  disclose  benefits  records, 
except  for  section  7332  records,  to 
wdiomever  is  designated  in  the  court 
order  or  to  the  court.  Disclosure  of 
section  7332  recOTds  will  also  be  subject 
to  38  CFR  1.490  through  1.499. 

(2)  Subpoena.  VA  will  not  disclose 
benefits  records  pursuant  to  a  Federal 
court  or  grand  jury  subpoena  unless  the 
beneficiary  or  dependent  is  deceased,  is 
not  a  citizen  of  the  United  States,  is  an 
alien  not  lawfully  admitted  for 
.permanent  residence,  or  provides 
consent.  If  (Hie  ef  these  exceptions 
applies,  VA  may,  after  due 
consideration,  disclose  such  records 
(except  for  section  7332  records)  to 
whomever  is  designated  in  the 
subpoena  or  to  the  court  If  a  subpoena 
is  signed  or  is  otherwise  specifically 
approved  by  a  judge,  it  will  qualify  as 

a  court  order.  Disclosure  of  section  7332 
-records  will  also  be  subject  to  38  CFR 
1.490  through  1.499. 

(3)  Original  records,  fees.  If  original 
records  are  offered  and  received  into 
evidmice,  VA  will  seek  permission  to 
substitute  copies.  Where  a  party  other 
than  the  United  States  issues  a  Federal 
court  process,  such  party  must  prepay 
the  appropriate  fees. 

(c)  State  or  local  court  proceeding.  (1) 
Court  order.  Upon  receipt  of  a  State  or 
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local  court  order,  VA  will  disclose 
benefits  records  (except  for  section  7332 
records)  in  accordance  with  paragraphs 
(c)  (3)  and  (4)  of  this  section.  Disclosure 
of  section  7332  records  will  also  be 
subject  to  38  CFR  1.490  through  1.499. 

(2)  Subpoena.  VA  will  not  disclose 
benefits  records  pursuant  to  a  State  or 
local  court  or  grand  jury  subpoena 
unless  the  beneficiary  or  dependent  is 
deceased,  is  not  a  citiswn  of  the  United 
States,  is  an  alien  not  lawfully  admitted 
for  permanent  residence,  or  provides 
consent.  If  one  of  these  exceptions 
applies,  VA  may  disclose  such  records 
(except  for  section  7332  records)  in 
accordance  with  paragraphs  (c)  (3)  and 
(4)  of  this  section.  If  a  subpoena  is 
signed  or  is  otherwise  specifically 
approved  by  a  judge,  it  will  qualify  as 

a  court  order.  Disclosure  of  section  7332 
records  will  also  be  subject  to  38  CFR 
1.490  through  1.499. 

(3)  Additional  requirements.  VA  will 
disclose  benefits  records  pursuant  to  a 
State  or  local  court  process  as  follows: 

(i)  When  the  requester  provides  the 
beneficiary's  or  dependent's  consent;  or, 

(ii)  In  the  absence  of  consent,  if  the 
Regional  Counsel  determines  that 
disclosure  is  necessary  to  prevent  the 
perpetration  of  fraud  or  other  injustice 
in  the  matter  in  question.  The  Regional 
Counsel  may  require  additional 
docimientation  detailing  the  need  for 
such  disclosure,  setting  forth  the 
character  of  the  pending  suit,  and  the 
purpose  for  which  the  benefits  records 
will  be  used.  If  the  Regional  Counsel 
determines  that  disclosiue  is  not 
warranted,  the  Regional  Counsel  or 
designee  will  advise  the  court  that 
benefits  records  are  confidential  and 
privileged  and  may  be  disclosed  only  in 
accordance  with  applicable  Federal 
regulations,  and  explain  why  the 
records  cannot  be  disclosed.  The 
"Regional  Counsel  will  take  action  to 
have  the  matter  removed  to  Federal 
court  if  appropriate. 

(4)  Disclosure  to  whom,  original 
records,  fees.  VA  will  disclose  benefits 
records  to  whomever  is  designated  in 
the  State  or  local  court  process  or  to  the 
court.  The  requester  must  first  pay  the_ 
appropriate  fees  to  VA.  If  original 
records  are  offered  and  received  into 
evidence,  VA  will  seek  permission  to 
substitute  copies. 

(d)  Notice  requirements.  When  a  court 
order  becomes  a  matter  of  public  record, 
the  FOIA/Privacy  Act  Officer  of  the 
component  which  maintains  the  records 
will  make  reasonable  efforts  to  notify 
the  beneficiary  or  dependent  that  the 
benefits  records  were  disclosed.  A 
notice  sent  to  the  beneficiary's  or 
dependent's  last  known  address  satisfies 
this  requirement. 


(Authority:  5  U.S.C.  552,  552a;  38  U.S.C.  501, 
5701,  7332) 

§  1 .507.    Disclosure  of  loan  guaranty 
Information. 

(a)  Any  person  is  entitled  to  obtain, 
from  loan  guaranty  records,  copies  of 
certificates  of  reasonable  value, 
appraisal  reports,  property  inspection 
reports,  or  reports  of  inspection  on 
individual  water  supply  and  sewage 
disposal  systems,  if  names  and  home 
addresses  of  beneficiaries  or  dependents 
are  deleted.  VA  vriU  disclose  names  and 
home  addresses  contained  in  loan 
guaranty  records  only  in  accordance 
with  paragraphs  (c)  and  (d)  of  this 
section. 

(b)  The  address  of  the  property 
involved  shall  be  disclosed  regardless  of 
whether  it  also  happens  to  be  the  home 
address  of  a  beneficiary  or  dependent. 

(c)  In  order  to  assist  any  applicant  for 
(or  recipient  of)  loan  guaranty  benefits, 
VA  may  disclose  relevant  information 
frt>m  loan  guaranty  records,  including 
names  and  home  addresses  of 
beneficiaries  or  dependents  to:  the 
purchaser  of  a  property;  the  current 
owner  of  a  property;  an  entity  that  is 
considering  making  a  loan  to  an 
individual  vtrith  respect  to  a  property:  or 
an  agent — such  as  an  attorney  or  real 
estate  brokei' — representing  any  of  the 
above.  VA  must  document  any  such 
disclosure  in  the  loan  guaranty  record. 

(d)  In  order  to  assess  the  credit 
capacity  of  an  applicant  for  (or  recipient 
of)  loan  guaranty  benefits  or  a  proposed 
purchaser  of  VA  property,  or  in  onler  to 
sell  a  loan  or  installment  sale  contract 
held  by  the  Secretary,  VA  may  release 
relevant  information,  including  names 
and  home  addresses  of  beneficiaries  or 
dependents,  from  loan  guaranty  records 
to:  credit-reporting  agencies,  companies 
or  individuals  extending  credit, 
depository  institutions,  insurance 
companies,  investors,  lenders, 
employers,  landlords,  utihty  companies 
and  governmental  agencies. 

(Authority:  38  U.S.C.  501,  5701(h)) 

§  1 .508    Disclosure  of  lists  of  names  and 
addresses. 

(a)  Any  nonprofit  organization 
wanting  a  list  of  names  and  addresses  of 
VA  beneficiaries  must  write  to  the 
Office  of  Management,  Information 
Management  Service  (045A4),  VA 
Central  Office  (except  requests  for  lists 
of  educationally  disadvantaged  veterans 
must  be  sent  to  the  Director  of  the 
nearest  VA  Regional  Office).  The  request 
must  contain  all  of  the  following: 

(1)  The  category  of  names  and 
addresses  sought. 

(2)  Proof  of  nonprofit  status. 
Satisfactory  proof  includes  evidence  of 


tax-exempt  status  pursuant  to  26  U.S.C. 
501,  or  that  the  organization  is  a 
governmental  body. 

(3)  The  purpose  for  which  the  list  is 
sought,  programs  and  resources  the 
organization  proposes  to  devote  to  this 
purpose,  and  how  such  purpose  is 
directly  connected  vrith  the  conduct  of 
programs  and  the  utilization  of  benefits 
under  Title  38,  United  States  Code. 

(4)  A  certification  that  the 
organization,  and  all  members  having 
access  to  the  list,  are  aware  of  the 
penalty  provisions  of  section  5701(f) 
and  will  not  use  the  Ust  for  any  purpose 
other  than  that  stated  in  the  application. 

(b)  The  Assistant  Secretary  for 
Management,  with  the  concurrence  of 
the  General  Counsel,  is  authorized  to 
release  Usts  of  names  and  addresses  to 
organizations  that  have  compUed  with 
all  of  the  requirements  in  paragraph  (a) 
of  this  section.  Lists  of  names  and 
addresses  shall  not  duplicate  Usts 
released  to  other  components  of  the 
same  organization. 

(c)  For  lists  of  educationally 
disadvantaged  veterans,  if  the  Director 
of  the  VA  Regional  Office  finds  that  the 
requester  is  a  nonprofit  organization  and 
operates  an  approved  educational 
program  as  provided  under  38  U.S.C, 
chapter  34,  subchapter  V,  then  the 
Director  may  release  the  list  of  luimes 
and  addresses. 

(d)  If  VA  has  previously  compiled  the 
requested  list  for  its  own  use,  and  VA 
determines  that  the  Ust  can  be  released, 
the  list  may  be  furnished  without  charge 
for  compilation.  Otherwise,  VA  will 
charge  a  fee  as  set  out  in  §  1.510. 

(e)  Forwarding  mail.  (1)  Procedures. 
When  VA  does  not  furnish  an  address, 
VA  may  agree  to  forward  a  letter  dr 
judicial  process.  The  sender  must 
enclose  the  letter  or  process  in  an 
unsealed  envelope  showing  no  return 
address,  bearing  the  name  of  the 
beneficiary  or  dependent  and  sufficient 
postage  to  cover  full  mailing  costs, 
including  the  cost  of  certified  or 
registered  mail  where  appUcable.  (In 
addition  to  postage,  VA  may  charge  its 
costs  in  accordance  with  §  1.510.)  The 
component  will  place  its  own  return 
address  on  the  envelope.  When  receipts 
(for  certified  or  registered  mail)  or 
undelivered  envelopes  are  returned  to 
the  component,  VA  will  notify  the 
original  sender;  VA  will  retain  the 
receipt  or  the  envelope. 

(2)  Limitations.  This  provision  applies 
only  if  it  does  not  interfere  unduly  with 
the  functions  of  the  component 
concerned.  VA  will  not  forward  letters 
or  judicial  processes  if  the  contents 
could  be  harmful  to  the  physical  or 
mental  health  of  the  recipient,  or  if  they 
are  for  the  purposes  of  canvassing. 
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harassment,  propaganda,  or  debt 
collection. 

(Authority:  38  U.S.C.  501,  5701(f)(1)) 

i  1 .509    MIscellanaous  special  rules. 

(a)  Powers  of  attorney  and  legal 
guardians.  Persons  authorized  to 
exercise  the  rights  of  individuals 
requesting  records,  amending  records, 
or  appealing  denial  of  a  records  request 
include  persons  holding  a  power  of 
attorney  meeting  the  requirements  of  38 
CFR  14.631  and  legal  guardians. 

(b)  Genealogy.  VA  will  release  records 
of  a  genealogical  nature  (except  for 
names  and  addresses  of  VA 
beneficiaries  and  dependents)  when 
disclosure  would  not  invade  the  privacy 
of  any  living  person  or  is  not  otherwise 
prohibited  by  law. 

(c)  Requests  for  non-benefits  records 
in  judicial  proceeding.  (1)  This 
paragraph  applies  to  a  request  for  an 
individual's  records  (which  are  not 
benefits  records)  in  judicial 
proceedings.  For  a  request  for  benefits 
records  in  judicial  proceedings,  see 
§1.506. 

(2)  When  VA  is  not  a  party  to  a 
judicial  proceeding,  release  must  also  be 
authorized  pursuant  to  38  CFR  14.800 
through  14.811. 

(3)  Upon  receipt  of  a  Federal  or  state 
court  order  for  non-benefits  records,  VA 
may,  after  due  consideration,  disclose 
an  individual's  records  (except  for 
section  7332  records)  to  whomever  is 
designated  in  the  court  order  or  to  the 
court.  Disclosure  of  section  7332  records 
will  also  be  subject  to  38  CFR  1.490 
through  1.499. 

(4)  VA  will  not  disclose  an 
individual's  records  (which  are  not 
benefits  records)  piu^uant  to  a  Federal 
or  state  court  or  grand  j\iry  subpoena 
unless  the  individual  is  deceased,  is  not 
a  citizen  of  the  United  States,  is  an  alien 
not  lawfully  admitted  for  permanent 
residence,  or  provides  consent.  If  one  of 
these  exceptions  applies,  VA  may,  after 
due  consideration,  disclose  such  records 
(except  for  section  7332  records)  to 
whomever  is  designated  in  the  grand 
jury  subpoena,  or,  in  the  Federal  or  state 
court  subpoena  or  to  the  court.  If  a 
subpoena  is  signed  or  is  otherwise 
specifically  approved  by  a  judge,  it  will 
qualify  as  a  coiul  order. 

(Authority:  5  U.S.C.  552.  552a;  38  U.S.C.  501. 
5701,  7332) 

$1,510    Fees. 

(a)  DefinitionsTFoT  the  purpose  of  this 
section,  the  following  definitions  apply: 

(1)  Commercial  use  request  means  a 
request  for  a  purpose  that  furthers  the 
requester's  commercial,  trade  or  profit 
interests.  VA  must  consider  the  use  to 
which  a  requester  will  put  the  records. 


and  where  the  use  is  not  clear,  VA  may 
seek  additional  information  from  the 
requester. 

(2)  Direct  costs  means  all  of  those 
expenditures  which  VA  incurs  to  search 
for  and  dupficate  (and  in  the  case  of 
Commercial  Use  Requests,  review) 
records,  or  to  provide  other  services  not 
required  by  FOIA.  Direct  costs  include 
the  salary  of  the  employee  performing 
work,  i.e.,  the  basic  rate  of  pay,  plus  16 
percent  to  cover  benefits,  and  the  cost 
of  operating  duplicating  equipment. 
Overhead  expenses  (such  as  costs  of 
space,  heat,  or  light)  are  not  included  in 
direct  costs. 

(3)  Duplication  means  making  a  copy 
of  a  record;  copies  may  take  the  form  of 
paper,  microform,  audiovisual  materials 
or  machine  readable-documentation 
(e.g.,  magnetic  tape  or  disk),  among 
others. 

(4)  Educational  Institution  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  or  graduate 
higher  education,  an  institution  of 
professional  education,  and  an 
institution  of  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  research.  Requests  qualify 
for  this  category  when  they  serve  a 
scholarly  research  goal  of  the 
institution,  rather  than  an  individual 
goal  of  the  requester  or  a  commercial 
goal  of  the  institution. 

(5)  Non-commercial  scientific 
institution  means  an  institution  that  is 
not  operated  on  a  "commercial"  basis 
and  which  is  operated  solely  for  the 
purpose  of  conducting  scientific 
reseerch,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(6)  Representative  of  the  news  media 
means  any  person  actively  gathering 
news  for  an  entity  that  publishes  or 
broadcasts  news  to  the  public.  The  term 
"news"  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public.  Examples 
of  news  media  entities  include 
television  or  radio  stations  broadcasting 
to  the  public  at  large,  and  periodicals 
when  they  disseminate  "news"  for  the 
general  public.  As  traditional  methods 
of  news  delivery  evolve  (e.g., 
dissemination  of  newspapers  through 
the  internet),  such  media  will  be 
included  in  this  category.  "Freelance" 
journalists  may  be  regarded  as  working 
for  a  news  organization  if  they  can 
demonstrate  a  solid  basis  for  expecting 
publication;  a  pubUcation  contract 
would  be  clear  proof,  but  VA  may  also 
consider  the  requester's  past  publication 
history.  Freelancers  who  do  not  qualify 
under  this  category  may  seek  a 


reduction  or  waiver  of  fees  imder 
paragraph  (f)  of  this  section. 

[7]Review  means,  in  response  to  a    ' 
Commercial  Use  Request,  examining 
records,  determining  that  records  may 
be  withheld,  and  processing  records  for 
disclosure  by  redacting  them  and 
otherwise  preparing  them  for  release. 

(8)  Search  means  all  the  time  spent 
looking  for  records  that  are  responsive 
to  a  request,  including  line-by-line 
identification  of  material  within 
records.  Searches  may  be  done 
manually  and  by  computer.  The  most 
efficient  and  least  expensive  manner 
will  be  used  to  minimize  costs  to  VA 
and  the  requester.  For  example,  line-by- 
line searches  will  not  be  conducted 
when  duplicating  an  entire  document  is 
less  expensive  and  quicker.  The  term 
search  does  not  cover  the  time  spent  to 
review  records. 

(b)  Fees  to  be  charged.  (1)  Except  as 
otherwise  provided  in  paragraphs  (c), 
(d),  (f),  (g),  and  (h)  of  this  section,  VA 
will  charge  fees  that  recoup  the  direct 
costs  for  responding  to  eadi  request,  in 
accordance  with  the  schedule  in 
Paragraph  (e)  and  other  requirements  in 
these  rules  (§§  1.500  through  1.512).  VA 
will  use  the  most  efficient  and  least 
costly  method. 

(2)  If  VA  estimates  that  charges  are 
likely  to  exceed  $25,  VA  will  notify  the 
requester  of  the  estimate,  unless  the 
requester  has  indicated  in  advance  a 
willingness  to  pay  fees  as  high  as  those 
anticipated.  Such  notice  will  offier  the 
requester  the  opportunity  to  confer  with 
VA  personnel  with  the  object  of 
reformulating  the  request  to  meet  his  or 
her  needs  at  a  lower  cost. 

(3)  Each  component  is  authorized  to 
contract  with  private-sector  services  to 
locate,  reproduce,  and  disseminate 
records  in  response  to  FOLA  requests 
only  if  it  would  be  at  least  as  efficient 
and  no  more  costly  than  for  the 
component  to  perform  these  functions. 
A  component  shall  not  contract  out 
responsibiUties  which  FOIA  provides 
that  it  alone  may  discharge,  such  as 
determining  the  appUcability  of  an 
exemption,  or  determining  whether  to 
waive  or  reduce  fees. 

(4)  When  VA  records  are  maintained 
for  distribution  by  agencies  operating 
statutory-based  fee  schedule  programs, 
in  which  the  agency  is  required  to  set 
the  level  of  fees  for  particular  types  of 
records,  such  as  the  National  Technical 
Information  Service,  VA  will  advise  the 
requester  how  to  obtain  records  from 
those  sources. 

(c)  Restrictions  on  assessing  fees. 
With  the  exception  of  Commercial  Use 
Requests,  VA  will  not  assess  charges  for 
duplicating  the  first  100  one-sided 
pages,  or  for  the  first  two  hours  of 
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search  time.  Moreover,  VA  will  not  cost  of  operating  the  computer  with  the 

charge  fees  to  any  requester,  including  operator's  hoiu-ly  salary,  plus  16  percent 

Commercial  Use  Requesters,  if  the  cost  of  the  salary.  When  the  cost  of  the 

of  collecting  the  fee  is  equal  to  or  greater  search  (including  the  operator  time  and 

than  the  fee  itself.  These  provisions  the  cost  of  the  computer  to  process  a 

work  together  so  that  VA  will  not  assess  request)  equals  the  equivalent -dollar 

foes  until  the  free  search  and  amount  of  two  hours  of  the  salary  of  the 

duplication  have  been  provided.  For  person  performing  the  search,  VA  will 

example,  if  a  request  takes  two  hours  begin  to  assess  charges  for  a  computer 

and  ten  minutes  of  search  time  and  search. 

requires  dupUcation  of  105  pages,  VA  is        (d)  Categories  of  record  requests  and 

authorized  to  charge  fees  for  10  minutes  fees  to  be  charged  each  category.  There 

of  search  time  and  for  duplicating  five  are  five  categories  of  record  requests 

pages.  If  these  costs  are  equal  to  or  less  from  individuals  for  the  purpose  of 

than  VA's  costs  for  bilUng  the  requester  charging  fees.  The  levels  in  paragraphs 

and  processing  the  fee  collected,  VA  (d)  (1)  through  (5)  are  ranked  from  the 

will  not  assess  any  charges.  lowest  to  the  highest  fee  category.  VA 

(1)  For  purposes  of  the  restriction  on  will  process  a  request  in  the  lowest 
assessing  fees,  the  word  "pages"  refers  category  possible  and  will  charge  only 
to  one-sided  paper  copies  of  the  those  fees  indicated  for  that  category, 
standard  sizes  8W  x  11"  or  BW  x  14"  subject  to  the  requirements  of 

or  11"  X 14".  Requesters  will  not  be  paragraphs  (c),  (f).  (g)>  and  (h)  of  this 

entitled  to  100  firee  microfiche  or  100  section. 

free  computer  disks.  One  microfiche  (1)  Requests  by  a  VA  beneficiary  for 

containing  the  equivalent  of  100  pages  his  or  her  own  records.  A  beneficiary  is 

ordinarily  would  meet  the  terms  of  the  entitled  to  receive  one  free  copy  of  all 

restriction.  pages  of  his  or  her  own  benefits  records. 

(2)  The  term  search  time  is  based  on  (The  term  "pages"  means  paper  records 
manual  searches.  To  calculate  the  of  a  standard  size,  and  does  not  include 
computer  search  time  for  the  purpose  of  items  such  as  x-rays,  films,  and  EKG 
applying  the  two-hour  search  tracings.)  In  addition,  any  VA 
restriction,  VA  will  combine  the  hourly  beneficiary  who  has  an  action  on  file 

Activity 

(1)  Duplication  of  standard  size  {BW  x  11";  6W  x  14";  11"  x  14")  paper  records  to  produce 
staridard  sized  one-sided  paper  copies. 

(2)  Duplication  of  non-paper  items  (e.g.,  x-rays),  F>^>er  records  which  are  not  of  a  standard  size 
(e.g.,  EKG  tracings),  or  other  items  which  do  not  fall  under  category  (1),  in  paragraph  (d)(1) 
of  this  section. 

(3)  Record  search  by  manual  (nort-automated)  methods „ 

Note  to  paragraph  (e)(3>— If  a  component  uses  a  single  dass  of  personnel  for  a  search,  e.g., 
tive,  an  average  rate  for  the  grades  of  employees  involved  in  the  search  may  be  used. 

(4)  Record  search  using  automated  methods,  such  as  by  computer 

(5)  Record  review  (for  Commercial  Use  Requesters  only) „ — 


(6)  Other  activities,  such  as:  Attesting  under  seal  or  certifying  that  records  are  true  copies; 
sending  records  by  special  methods;  forwarding  mail;  compiNng  and  providing  special  re- 
ports, drawings,  specifications,  statistics,  lists,  abstracts  or  other  extracted  information;  gen- 
erating computer  output;  providing  files  under  court  process  where  the  federal  govemment  is 
not  a  party  to,  and  does  not  have  an  interest  In,  the  litigation. 


with  the  Coiut  of  Veterans  Appeals  is 
entiUed  to  another  free  set  of  his  or  her 
benefits  records. 

(2)  Other  requests  for  an  individual's 
own  records.  If  an  individual  seeks  a 
copy  of  his  or  her  own  records,  and  the 
request  does  not  qualify  imder 
paragraph  (d)(1),  VA  will  charge  a 
dupUcation  fee  after  providing  the  first 
100  one-sided  standard  size  pages  free. 

(3)  Representative  of  the  news  media, 
non-commercial  scientific  institution,  or 
educational  institution  requests.  VA 
will  charge  for  the  cost  of  reproduction 
only,  and  will  provide  the  first  100  one- 
sided standard  size  pages  free.  Fee 
waiver  or  reduction  will  be  considered 
in  accordance  with  paragraph  (f)  of  this 
section. 

t4)  All  other  non-commercial  use 
requests.  If  the  record  request  is  not 
covered  by  any  of  the  other  categories  in 
this  paragraph  (d).  VA  will  charge 
duplication  and  search  fees,  after 
providing  for  free  the  first  100  one-sided 
standard  size  pages  and  the  first  two 
hours  of  search. 

(5)  Commercial  use  requests.  VA  will 
charge  duplication,  search,  and  review 
fiaes. 

(e)  Schedule  of  fees: 


Fees 


$0.15  per  page. 
Direct  cost  to  VA. 

Basic  hourly  salary  rate  of  the  employee(s), 
phis  16  percent 

al  adminfctrative/derical  or  professional/execu- 

Dired  cost  to  perform  search. 

Basic  hourly  rate  of  employees  performing  re- 
view to  determine  wtiether  to  release 
records  and  to  prepare  tttem  tor  release, 
plus  16  percent. 

Direct  cost  to  VA. 


(f)  Waiving  or  reducing  fees.  (1)  VA 
will  waive  or  reduce  fees  for  records 
provided  in  response  to  a  FOIA  request 
when  VA  determines  that  furnishing  the 
record  is  in  the  public  interest  and  is 
not  primarily  in  the  commercial  interest 
of  the  requester. 

(2)  To  determine  public  interest,  VA 
will  consider  the  following  factors  in 
sequence: 

(i)  The  contents  of  the  records  must 
concern  identifiable  "operations  of  the 
govemment." 


(ii)  The  disclosable  portions  of  the 
records  must  be  "likely  to  contribute"  to 
an  understanding  of  govemment 
operations.  For  example,  records 
containing  information  already  in  the 
public  domain  would  not  satisfy  this 
standard. 

(iii)  The  records  must  contribute  to 
the  understanding  of  the  "public  at 
large,"  i.e.,  a  reasonably  broad  audience 
of  persons  interested  in  the  subject. 

Uv)  The  records  must  contribute 
"significantly"  to  public  understanding 
of  govemment  operations. 


(3)  To  determine  commercial  interest, 
VA  will  consider  the  following  factors 
in  sequence: 

(i)  Whether  the  requester  has  a 
commercial  interest  that  would  be 
furthered  by  the  requested  disclosure; 
and,  if  so 

(ii)  Whether  the  magnitude  of  the 
commercial  interest  is  sufficientiy  large, 
in  comparison  with  the  pubfic  interest, 
that  disclosure  is  primarily  in  the 
commercial  interest  of  the  requester. 
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(4)  VA  will  process  an  appeal  from  an 
adverse  fee  detennination  pursuant  to 
§1.504. 

(g)  Other  fee  considerations.  (1) 
Interest.  The  FOIA/Privacy  Act  Officer 
may  charge  interest  (at  the  rate 
prescribed  in  section  3717  of  Title  31 
United  States  Code)  to  requesters  who 
fail  to  pay  fees  in  a  timely  manner. 
Interest  begins  to  accrue  thirty-one  days 
after  the  date  on  the  original  bill,  and 
ceases  to  accrue  on  the  date  the 
payment  is  received  by  VA. 

(2)  Charges  for  unsuccessful  search. 
When  search  charges  are  applicable,  VA 
will  assess  search  charges  even  if 
records  are  not  located,  or  if  pertinent 
records  are  exempt  from  disclosure. 

(3)  Aggregating  requests.  When  the 
FOIA/Privacy  Act  Officer  reasonably 
believes  that  a  jequester,  or  a  group  of 
requesters  acting  in  concert,  is  breaking 
down  a  request  into  a  series  of  requests 
in  order  to  evade  fees,  the  FOIA/Privacy 
Act  Officer  may  aggregate  (combine]  any 
such  reauests  and  charge  accordingly. 

(4)  Aavance  payments.  VA  may  not 
generally  require  a  requester  to  make  an 
advance  payment,  except  imder  the 
following  circiunstances: 

(i)  If  fees  are  likely  to  exceed  $250. 
VA  will  notify  the  requester  of  the 
estimated  cost,  and  either  obtain 
satisfactory  assurance  of  full  payment, 
or  require  an  advance  payment  of  up  to 
the  full  estimated  fee. 

(ii)  If  a  requester  has  previously  failed 
to  pay  a  fee  charged  within  30  days, 
before  processing  the  new  request,  VA 
may  require  payment  of  the  full  amount 
owed  on  the  previous  request  and  en 
advance  payment  on  the  new  request. 

(5)  Debt  collection.  VA  may  use  the 
procedures  authorized  by  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365. 
as  amended)  to  collect  impaid  fees.  This 
may  include  disclosure  to  consumer 
reporting  agencies  and  use  of  collection 
agencies. 

(b)  VA  may  provide  free  copies  of 
records  or  free  services: 

(1)  In  response  to  an  official  request 
from  other  government  agencies  and 
Congressional  offices;  and 

(2)  When  a  component  head  or 
designee  determines  that  doing  so  will 
assist  in  providing  medical  care  to  a  VA 
patient  or  will  otherwise  further 
performance  of  the  VA  mission. 

(Authority:  5  U.S.C.  552,  S52a:  38  U.S.C.  501, 
5701) 

f  1 .51 1    Notfflcatlon  procedure*  prior  to 
disclosing  confidential  commercial 
Information. 

(a)  General.  During  the  conduct  of  its 
business,  VA  may  acquire  records  that 
contain  confidential  commercial 
information.  FOLA  requests  for  such 


records  will  be  handled  imder  this 
section. 

(b)  Notice  to  submitters.  When  a  FOIA 
request  is  received  for  record(s)  that 
may  contain  confidential  conrnierdal 
information,  the  FOIA/Privacy  Act 
Officer  will  notify  the  submitter  in 
writing  when  required  by  paragraph  (c) 
of  this  section.  The  notice  will: 

(1)  Advise  the  submitter  that  VA  has 
received  a  FOIA  request  for  the 
submitter's  records: 

(2)  Describe  the  records  requested; 

(3)  Inform  the  submitter  of  the 
opportimity  to  object  to  the  disclosure 
in  vmting  within  10  working  days  and 
of  the  jequirements  for  such  a  written 
objection,  as  described  in  paragraph  (e) 
of  this  section;  and 

(4)  Be  sent  by  certified  mail,  return 
receipt  requested. 

(c)  The  notice  requirement.  Notice  is 
required  whenever  the  submitter  has  in 
good  faith  designated  that  the  requested 
records  contain  confidential  commercial 
information  in  accordance  with 
paragraph  (d)  of  this  section;  or,  when 
the  FOIA/Privacy  Act  Officer  beheves 
that  disclosing  the  records  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(d)  Designation  by  submitters.  (1)  A 
submitter  may  designate  that  disclosure 
of  certain  records  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm,  by  marking  the 
records  with  the  words  "confidential 
commercial  information,"  or  by 
describing  the  specific  kinds  of  records 
that  contain  confidential  commercial 
information. 

(2)  A  designation  will  remain  in  effect 
for  a  period  of  not  more  than  10  yeazs 
after  receipt  by  VA,  unless  the  submitter 
provides  acceptable  justification  for  a 
longer  specific  period.  The  submitters 
may  designate  a  shorter  period  by 
including  an  expiration  date. 

(3)  The  submitter  must  certify  that  the 
records  are  in  fact  confidential 
commercial  information  and  have  not 
been  made  available  to  the  public. 

(4)  The  designation  notifies  VA  that  it 
should  follow  the  procedures  set  forth 
in  this  paragraph  (d);  however.  VA 
makes  the  final  determination  whether 
or  not  records  contain  confidential 
commercial  information. 

(e)  Opportunity  to  object.  (1)  The 
submitter  may  object  to  the  disclosure  of 
the  records  in  writing,  addressed  to  the 
FOIA/Privacy  Act  Officer  who  provided 
notice,  specifying  the  records  that 
should  not  be  disclosed  and  all  grounds 
upon  which  disclosure  is  opposed,  and 
explaining  why  the  information  is 
considered  a  trade  secret  or  confidential 
commercial  information. 


(2)  Submitters  must  present  any 
objection  to  disclosure  within  10 
working  days  after  receiving  notice.  If  a 
submitter  fails  to  respond  within  that 
time,  VA  will  deem  that  the  submitter 
has  no  objection  to  disclosing  the 
records. 

(3)  If  VA  receives  a  timely  objection, 
VA  will  consider  all  specified  grotmds 
for  nondisclosure  prior  to  making  a 
decision.  If  VA  decides  to  disclose  the 
requested  records,  the  FOIA/Privacy  Act 
Officer  will  send  the  submitter  a  written 
decision  containing:  the  reasons  why 
the  objections  were  overruled,  a 
description  or  copy  of  the  records  to  be 
disclc»ed,  and  a  date  the  reccMds  vtrill  be 
disclosed  of  not^ess  than  10  business 
days  fiY)m  the  time  mailed  (to  allow  the 
submitter  time  to  take  necessary  legal 
action  to  prevent  VA  &t>m  disclosing  the 
information). 

(f)  Notices  to  requester.  When  VA 
receives  a  request  for  confidential 
commercial  information,  the  FOIA/ 
Privacy  Act  Officer  will  notify  the 
requester  that  it  will  be  processed  under 
these  rules  (§§  1.500  through  1.512),  the 
submitter  may  comment  upon  the 
request,  and  there  may  be  a  delay  in 
receiving  a  response.  The  notice  to  the 
requester  should  not  include  any 
specific  information  contained  in  the 
records  being  requested.  When  VA 
notifies  a  submitter  of  a  final  decision, 
the  FOIA/Privacy  Act  Officer  Mdll  notify 
the^equester  by  separate 
correspondence. 

(g)  Notices  of  lawsuit.  If  a  FOIA 
requester  brings  stilt  seeking  to  compel 
disclosure  of  confidential  commercial 
information.  VA  will  promptly  notify 
the  submitter. 

(h)  Exceptions  to  the  notice 
requirements.  A  notice  to  the  submitter, 
described  in  paragraph  (b),  is  not 
required  if  the  FOIA/Privacy  Act  Officer 
determines  that: 

(1)  The  records  should  not  be 
disclosed; 

(2)  The  records  have  been  published 
or  have  been  officially  made  available  to 
the  public; 

(3)  Disclosure  of  the  records  is 
required  by  law  (other  than  FOIA); 

(4)  The  records  requested  have  not 
been  designated  by  the  submitter  as 
exempt,  and  the  submitter  had  an 
cpporttinity  to  do  so  when  the  records 
were  submitted  or  a  reasonable  time 
thereafter,  and  VA  does  not  have 
substantial  reason  to  believe  that 
disclosure  would  result  in  competitive 
harm;  or 

(5)  The  designation  made  by  the 
submitter  appears  obviously  frivolous. 
VA  must  still  provide  the  submitter 
with  advance  written  notice  of  the 
decision  to  disclose  not  less  than  10 


Federal  Register/Vol.  63,  No.  175 /Thursday,  September  10,  1998 /Proposed  Rules 


48463 


working  days  prior  to  the  specified 
disclosure  date. 

(Authority:  5  U.S.C.  552(b)(4);  38  U.S.C.  501; 
E.0. 12600  (52  PR  23781) 

{1.512    Exemptions. 

(a)  Certain  systems  of  records 
maintained  by  VA  are  exempted  fit>m 
provisions  of  the  Privacy  Act  in 
accordance  with  exemptions  (j)  and  (k). 

(b)  Exemption  of  Inspector  General 
Systems  of  Records.  VA  provides 
limited  access  to  two  Inspector  General 
Systems  of  Records:  Investigation 
Reports  of  Persons  Allegedly  Involved 
in  Irregularities  Concerning  VA  and 
Federal  Laws,  Regulations,  Programs, 
etc. — ^VA  (11VA51);  and  Inspector 
General  Complaint  Center  Records — VA 
(66VA53). 

(1)  These  systems  of  records  are 
exempted  [pursuant  to  subsection  (j)(2) 
of  the  Privacy  Act]  from  Privacy  Act 
subsections  (c)(3)  and  (4),  (d),  (e)(1),  (2) 
and  (3),  (e)(4)(G),  (H)  and  (I),  (e)(5)  and 
(8),  (f)  and  (g);  in  addition,  they  are 
exempted  [pursuant  to  subsection  (k)(2) 
of  the  Privacy  Act]  from  Privacy  Act 
subsections  (c)(3).  (d).  (e)(l).'(e)(4)(G). 
(H),  and  (I),  and  (f). 

(2)  These  systems  of  records  are 
exempted  for  the  following  reasons: 

(i)  The  application  of  Privacy  Act 
subsection  (c)(3)  would  alert  subjects  to 
the  existence  of  the  investigation  and 
reveal  that  they  are  subjects  of  that 
investigation.  Providing  subjects  with 
information  concerning  the  nature  of  the 
investigation  could  result  in  alteration 
or  destruction  of  evidence  which  is 
obtained  from  third  parties,  improper 
influencing  of  witnesses,  and  other 
activities  that  could  impede  or 
compromise  the  investigation. 

(ii)  The  application  of  Privacy  Act 
subsections  (c)(4),  (d),  (e)(4)(G)  and  (H). 
(f)  and  (g)  could  interfere  with 
investigative  and  enforcement 
proceedings,  threaten  the  safety  of 
individuals  who  have  cooperated  with 
authorities,  constitute  an  im warranted 
invasion  of  personal  privacy  of  others, 
disclose  the  identity  of  confidential 
sources,  reveal  confidential  information 
supplied  by  these  sources,  and  disclose 
investigative  techniques  and 
procedures. 

(iii)  The  application  of  Privacy  Act 
subsection  (e)(4)(I)  could  disclose 
investigative  techniques  and  procedures 
and  cause  sources  to  refrain  from  giving 
such  information  because  of  fear  of 
reprisal,  or  fear  of  breach  of  promises  of 
anonymity  and  confidentiality.  This 
could  compromise  the  ability  to  conduct 
investigations  and  to  identify,  detect 
and  apprehend  violators.  Even  though 
the  agency  has  claimed  an  exemption 
bom  this  particular  requirement,  it  still 


plans  to  generally  identify  the  categories 
of  records  and  the  sources  for  these 
records  in  this  system.  However,  for  the 
reasons  stated  in  paragraph  (b)(2)(ii)  of 
this  section,  this  exemption  is  still  being 
cited  in  the  event  an  individual  wants 
to  know  a  specific  source  of 
information. 

(iv)  These  systems  of  records  are 
exempt  from  Privacy  Act  subsection 
(e)(1)  because  it  is  not  possible  to  detect 
the  relevance  or  necessity  of  specific 
information  in  the  early  stages  of  a 
criminal  or  other  investigation. 
Relevance  and  necessity  are  questions  of 
judgment  and  timing.  What  appeare 
relevant  and  necessary  may  ultimately 
be  determined  to  be  unnecessary.  It  is 
only  after  the  information  is  evaluated 
that  the  relevance  and  necessity  of  such 
information  can  be  established.  In  any 
investigation,  the  Inspector  General  may 
obtain  information  concerning 
violations  of  laws  other  than  those 
wdthin  the  scope  of  his/her  jurisdiction. 
In  the  interest  of  effective  law 
enforcement,  the  Inspector  General 
should  retain  this  information  as  it  may 
aid  in  establishing  patterns  of  criminal 
activity  and  provide  leads  for  those  law 
enforcement  agencies  charged  with 
enforcing  other  segments  of  civil  or 
criminal  law. 

(v)  The  application  of  Privacy  Act 
subsection  (e)(2)  would  impair 
investigations  of  illegal  acts,  violations 
of  the  rules  of  conduct,  merit  system 
and  any  other  misconduct  for  the 
following  reasons: 

(A)  In  order  to  successfully  verify  a 
complaint,  most  information  about  a 
complainant  or  an  individual  under 
investigation  must  be  obtained  from 
third  parties  such  as  witnesses  and 
informera.  It  is  not  feasible  to  rely  upon 
the  subject  of  the  investigation  as  a 
source  for  information  regarding  his/her 
activities  because  of  the  subject's  rights 
against  self-incrimination  and  because 
of  the  inherent  unreliability  of  the 
suspect's  statements.  Similarly,  it  is  not 
always  feasible  to  rely  upon  the 
complainant  as  a  source  of  information 
regarding  his/her  involvement  in  an 
investigation. 

(B)  Ine  subject  of  an  investigation 
will  be  alerted  to  the  existence  of  an 
investigation  if  an  attempt  is  made  to 
obtain  information  from  the  subject. 
This  would  afford  the  individual  the 
opportunity  to  conceal  any  criminal 
activities  to  avoid  apprehension. 

(vi)  Tlie  reasons  for  exempting  these 
systems  of  records  from  Privacy  Act 
subsection  (e)(3)  are  as  follows: 

(A)  The  disclosure  to  the  subject  of 
the  purposes  of  the  investigation  would 
provide  the  subject  with  substantial 
information  relating  to  the  nature  of  the 


investigation  and  could  impede  or 
compromise  the  investigation. 

(B)  Informing  the  complainant  or  the 
subject  of  the  information  required  by 
this  provision  could  seriously  interfere 
with  undercover  activities,  jeopardize 
the  identities  of  undercover  agents  and 
impair  their  safety,  and  impair  the 
successful  conclusion  of  the 
investigation. 

(C)  Individuals  may  be  contacted 
during  preliminary  information 
gathering  in  investigations  before  any 
individual  is  identified  as  the  subject  of 
an  investigation.  Informing  the 
individual  of  the  matters  required  by 
this  provision  would  hinder  or 
adversely  affect  any  present  or 
subsequent  investigations. 

(vii)  Since  the  Privacy  Act  defines 
"maintain"  to  include  the  collection  of 
information,  complying  with  subsection 
(e)(5)  would  prevent  the  collection  of 
any  data  not  shown  to  be  acctuate, 
relevant,  timely,  and  complete  at  the 
moment  of  its  collection.  In  gathering 
information  during  the  course  of  an 
investigation,  it  is  not  always  possible  to 
make  this  detennination  prior  to 
collecting  the  information.  Facts  are  first 
gathered  and  then  placed  into  a  logical 
order  which  objectively  proves  or 
disproves  criminal  behavior  on  the  part 
of  the  suspect.  Material  that  may  seem 
unrelated,  irrelevant,  incomplete, 
imtimely,  etc.,  may  take  on  added 
meaning  as  an  investigation  progresses. 
The  restrictions  in  this  provision  could 
interfere  with  the  preparation  of  a 
complete  investigative  report. 

(viii)  The  notice  requirement  of 
Privacy  Act  subsection  (e)(8)  could 
prematurely  reveal  an  ongoing  criminal 
investigation  to  the  subject  of  the 
investigation. 

(c)  Exemption  of  Loan  Guaranty 
Service.  VA  provides  limited  access  to 
two  Loan  Guaranty  Service  systems  of 
records:  Loan  Guaranty  Fee  Personnel 
and  Program  Participant  Records — VA 
(17VA26);  and  Loan  Guaranty  Home 
Condominium  and  Mobile  Home  Loan 
Applicant  Records  and  Paraplegic  Grant 
Application  Records— VA  (55V A26). 
-    (1)  These  systems  of  records  are 
exempted  [pursuant  to  Privacy  Act 
subsection  (k)(2)]  frt>m  Privacy  Act 
subsections  (c)(3),  (d).  (e)(l]  and 
(e)(4)(G),  (H)  and  (I)  and  (f),  for  the 
following  reasons: 

(i)  The  application  of  Privacy  Act 
subsection  (c)(3)  would  alert  subjects  of 
an  investigation  to  the  existence  of  the 
investigation  and  that  such  persons  are 

subjects  of  that  investigation.  Since       

release  of  such  information  to  subjects 
would  provide  them  with  significant 
information  concerning  the  nature  of  the 
investigation,  it  could  result  in  the 
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altering  or  destruction  of  documentary 
evidence,  injproper  influencing  of 
witnesses  and  odier  activities  that  could 
impede  or  compromise  the 
investigation. 

(ii)  These  systems  are  exempt  from 
Privacy  Act  subsections  (d),  (e)(4)(G) 
and  (H)  and  (f)  for  the  following  reasons: 
Notifying  an  individual  at  the 
individual's  request  of  the  existence  of 
records  in  an  investigative  file 
pertaining  to  such  individual  or  to  grant 
access  to  an  investigative  file  could: 
interfere  with  investigative  and 
enforcement  proceedings;  constitute  an 
imwarranted  invasion  of  the  personal 
privacy  of  others;  disclose  the  identity 
of  confidential  sources  and  reveal 
confidential  information  supplied  by 
these  soim:es;  and  disclose  investigative 
techniques  and  procedures. 

(iii)  The  application  of  Privacy  Act 
subsection  (e)(4)(I)  could  disclose 
investigative  techniques  and  procedures 
and  cause  sources  to  refrain  from  giving 
such  information  because  of  fear  of 
reprisal,  or  fear  of  breach  of  promises  of 
anonymity  and  confidentiality.  This 
would  compromise  the  abiUty  to 
conduct  investigations.  Even  though  the 
agency  has  claimed  an  exemption  from 
this  particular  requirement,  it  still  plans 
to  generally  identify  the  categories  of 
records  and  the  sources  for  the^ 
records  in  this  system.  However,  for  the 
reasons  stated  in  this  paragraph,  this 
exemption  is  still  being  cited  in  the 
event  an  individual  wanted  to  know  a 
specific  source  of  information. 

(iv)  These  systems  of  records  are 
exempt  frt)m  Privacy  Act  subsection 
(e)(1)  because:  It  is  not  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation.  Relevance  and  necessity 
are  questions  of  judgment  and  timing. 
What  appears  relevant  and  necessary 
when  collected  may  ultimately  be 
determined  to  be  imnecessary.  It  is  only 
after  the  information  is  evaluated  that 
the  relevance  and  necessity  of  such 
information  can  be  established.  In 
interviewing  persons  or  obtaining  other 
forms  of  evidence  during  an 
investigation,  information  may  be 
supplied  to  the  investigator  which 
relates  to  matters  incidental  to  the  main 
purpose  of  the  investigation  but  which 
is  appropriate  in  a  thorough 
investigation.  Oftentimes,  such 
information  cannot  readily  be 
segregated. 

(2)  In  addition,  the  system  of  records. 
Loan  Guaranty  Fee  Personnel  and 
Program  Participant  Records — VA 
(71VA26),  is  exempt  [pursuant  to 
Privacy  Act  subsection  (k)(5)]  from 
Privacy  Act  subsections  (c)(3),  (d),  (e)(1). 


(e)(4)(G),  (H)  and  (I)  and  (f),  for  the 
following  reasons: 

(i)  The  application  of  Privacy  Act 
subsection  (c)(3)  would  alert  subjects  of 
background  suitabiUty  investigations  to 
the  existence  of  the  investigation  and 
reveal  that  such  persons  are  subjects  of 
that  investigation.  Since  release  of  such 
information  to  subjects  of  an 
investigation  would  provide  the  subjects 
with  significant  information  concerning 
the  natiu«  of  the  investigation,  it  could 
result  in  revealing  the  identity  of  a 
confidential  source. 

(ii)  This  system  is  exempt  from 
Privacy  Act  subsections  (d),  (e)(4)(G) 
and  (H)  and  (f)  for  the  following  reasons: 
To  notify  an  individual  at  the 
individual's  request  of  the  existence  of 
records  in  an  investigative  file 
pertaining  to  such  an  individual  or  to 
grant  access  to  an  investigative  file 
would  disclose  the  identity  of 
confidential  sources  and  reveal 
confidential  information  supplied  by 
these  sovirces. 

(ill)  The  application  of  Privacy  Act 
subsection  (e)(4)(I)  could  disclose 
sufficient  information  to  disclose  the 
identity  of  a  confidential  source  and 
cause  sources  to  refi^in  from  giving 
such  information  because  of  fear  of 
reprisal,  or  fear  of  breach  of  promises  of 
anonymity  and  confidentiality.  This 
would  compromise  the  abiUty  to 
conduct  background  suitabiUty 
investigations. 

(iv)  This  system  of  records  is  exempt 
from  Privacy  Act  subsection  (eKl) 
because:  It  is  not  possible  to  detect 
relevance  and  necessity  of  specific 
information  &x)m  a  confidential  source 
in  the  early  stages  of  an  investigation. 
Relevance  and  necessity  are  questions  of 
judgment  and  timing.  What  appears 
relevant  and  necessary  when  collected 
may  ultimately  be  determined  to  be 
unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established 
regarding  suitability  for  VA  approval  as 
a  fee  appraiser  or  compliance  inspector. 
In  interviewing  persons  or  obtaining 
other  forms  of  evidence  during  an 
investigation  for  suitability  for  VA 
approval,  information  may  be  supplied 
to  the  investigator  which  relates  to 
matters  incidental  to  the  main  purpose 
of  the  investigation  but  which  is 
appropriate  in  a  thorough  investigation. 
Oftentimes,  such  information  cannot 
readily  be  segregated  and  disclosiu^ 
might  jeopardize  the  identity  of  a 
confidential  source. 

(Authority:  5  U.S.C.  552a;  38  U.S.C.  501, 
5701) 


§§1-513  through  1.584    [Removed] 

3.  Sections  1.513  through  1.584,  the 
imdeslgnated  center  heading  and  the 
note  immediately  preceding  §  1.550,  and 
the  undesignated  center  heading  and 
note  immediately  preceding  §  1.575  are 
removed. 

PART  2— DELEGATIONS  OF 
AUTHORITY 

4.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

(Authority:  5  U.S.C  302;  38  U.S.C  501,  512; 
44  U.S.C  3702,  unless  otherwise  noted.) 

5.  In  §  2.6,  paragraph  (e)(ll)  is  revised 
to  read  as  follows: 

§2.6   Sacrttar/s  delegations  of  authority 
to  certain  officials  (38  U.S.C.  512). 

•        •        •        *        *      ■ 

(11)  The  General  Coimsel,  the  Deputy 
General  Counsel,  and  the  Assistant 
General  Coimsel  for  Professional  Staff 
Group  rv  are  authorized  to  make  final 
Departmental  decisions  on  appeals 
under  the  Fteedom  of  Information  Act, 
the  Privacy  Act,  and  38  U.S.C.  5701  and 
5705. 

(Authority:  38  U.S.C  512) 

(FRDoc.  98-22858  Filed  9-9-98;  8:45  am] 

BILUNQ  CODE  BS20-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 
[FRL-ei59-4] 

Compliance  Programs  for  New  Light- 
Duty  Vehicles  and  Light-Duty  Trucks 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
public  comment  period. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  extending 
the  public  comment  period  on  the 
Notice  of  Proposed  Rulemaking 
(NPRM),  which  proposes  new 
compliance  procedures  for  light-duty 
vehicles  and  light  duty  trucks.  The 
NPRM  was  published  in  the  Federal 
Register  on  July  23, 1998  (63  FR  39653). 
The  purpose  of  this  notice  is  to  extend 
the  comment  period  from  September  8, 
1998  to  September  24, 1998,  to  allow 
commenters  additional  time  to  respond 
to  die  NPRM. 

DATES:  EPA  will  accept  comments  on 
the  NPRM  until  September  24, 1998. 
ADDRESSES:  Comments  should  be 
submitted  in  duplicate  to  the  EPA  Air 
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&  Radiation  Docket  #  A-96-50,  Room 
1500-M  (Mail  Code  6102),  401  M  Stiwt 
SW.,  Washington,  DC  20460.  Copies  of 
information  relevant  to  this  NPRM  are 
available  for  inspection  in  pubUc  docket 
A-96-50  at  the  above  address,  between 
the  hours  of  8:00  a.m.  to  5:30  p.m. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Information  concerning  the  NPRM, 
contact  Linda  Hormes,  Vehicle 
^     Programs  and  Compliance  Division, 
U.S.  Environmental  Protection  Agency, 
2000  Traverwood,  Ann  Arbor  MI  48105, 
Phone  (734)  214-4502,  E-mail: 
hormes.  linda@epa.gov. 

Dated:  September  4, 1998. 
Robert  Percusepe, 

Assistant  Administrator,  Air  and  Radiation. 
(FR  Doc  98-24339  FUed  9-9-98;  8:45  am] 
BILUNQ  COOE  WW-aO-P 


SUPPtaiENTARY  INFORMATION: 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  648 
'      P.D.  0831 980] 

New  England  Fishmy  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  meeting. 


summary:  The  New  England  Fishery 
Management  Council  (Coimdl)  will 
hold  a  2-day  pubUc  meeting  to  consider 
actions  affecting  New  England  fisheries 
In  the  exclusive  economic  zone.  The  full 
Council  meeting  will  begin  after  the 
joint  meeting  of  the  Council's  Herring 
Committee  and  the  Atlantic  States 
Marine  Fisheries  Commission's 
(ASMFC)  Herring  Section. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  September  23, 1998,  at  1:30 
p.m.  and  on  Thiu«day,  September  24, 
1998,  at  8:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Tavern  on  the  Harbor,  30  Western 
Avenue,  Gloucester,  MA  01930; 
telephone  (978)  283-4200.  Requests  for 
special  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus,  MA  01906-1036;  telephone: 
(781)  231-0422. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(781)  231-0422. 


Wednesday,  September  23, 1998 

The  morning  session  will  be  a  joint 
meeting  of  the  Coimcil's  Herring 
Committee  and  ASMFC  Herring  Section 
to  select  proposed  management 
measures  for  the  Fishery  Management 
Plan  (FMP)  for  the  Atlantic  Herring 
Fishery.  There  will  also  be  a  discussion 
and  possible  recommendation  of  a 
control  date  for  the  herring  fishery  and 
consideration  of  two  requests  for 
foreign-directed  fishing  and  joint 
venture  herring  allocations. 

The  full  Council  meeting  will  begin  in 
the  afternoon  with  reports  on  recent 
activities  from  the  Council  Chairman; 
Executive  Director,  the  Acting  Regional 
Administrator,  Northeast  Region, 
NMFS;  the  Northeast  Fisheries  Science 
Center  and  the  Mld-AUantic  Fishery 
Management  Council  liaisons;  and 
-    representatives  of  the  Coast  Guard,  the 
ASMFC,  and  the  U.S.  Fish  and  Wildlife 
Service.  The  Habitat  Committee's  report 
vnll  be  presented,  after  which  approval 
will  be  requested  for  the  Essential  Fish 
Habitat  (EFH)  Amendment  documents, 
including  the  Council's  Habitat  Policy, 
the  identification  of  fishing  threats  and 
non-fishing  threats  to  EFH,  EFH 
conservation  and  enhancement 
measures,  research  and  information 
needs,  and  the  EFH  strategic  plan. 

Thursday,  September  24, 1998 

The  meeting  will  begin  with  the 
Herring  Committee  Report  and  a  request 
for  approval  of  the  Atlantic  Herring 
FMP  proposed  management  measiues, 
following  review  of  public  comments 
and  committee  and  advisory  panel 
recommendations.  Additionally,  the 
Council  may  also  approve  a  control  date 
for  the  herring  fishery  and  approval  of 
two  requests  for  foreign-directed  fishing 
and  joint  venture  herring  allocations. 
Final  approval  is  also  expected  for  the 
Northeast  Multispecies  FMP 
Amendment  9  submission  documents 
(description  of  measures,  draft  proposed 
rule,  and  summary  of  impacts). 
Amendment  9  Includes  new  overfishing 
definitions  and  the  specification  of 
optimmn  yield  (OY),  measures  to 
rebuild  Atiantic  halibut,  an  increase  in 
the  minimum  size  for  winter  flounder  to 
13  Inches  (33  cm),  postponement  of  the 
mandatory  use  of  electronic  vessel 
monitoring  systems,  a  prohibition  on 
the  use  of  "streetsweeper"  trawl  gear, 
and  the  ability  to  approve  Individual 
aquaculture  projects  through  the 
established  framework  adjustment 
process.  Approval  of  the  Groundfish. 
Committee's  recommendations  on 
management  strategies  for  cod  to  be 
transmitted  as  gmdance  to  the  Coimdl's 


Multispecies  Monitoring  Committee  is 
also  scheduled.  The  Scallop  Committee 
vrill  ask  the  Council  for  final  approval 
of  the  Atiantic  Sea  Scallop  FMP 
Amendment  7  submission  dociunents 
(description  of  measures,  draft  proposed 
rule,  and  summary  of  Impacts). 
Amendment  7  includes  a  scallop 
rebuilding  program,  a  new  overfishing 
definition,  the  specification  of  OY, 
continuation  of  the  Mid- Atlantic  closed 
areas,  an  annual  review  and  adjustment 
process,  and  a  system  for  closing  and 
opening  areas  to  improve  yield-per- 
recruit.  The  amendment  also  will 
include  the  following  additional 
measures  that  may  be  implemented 
through  a  framework  adjustment  to  the 
FMP:  Leasing  of  days-at-sea,  provided 
there  is  a  full  set  of  public  hearings; 
scallop  size  restrictions,  except  a 
minimum  individual  meat  size;  and  the 
approval  of  individual  aquacultiue 
projects.  The  Coundl's  Scientific  and 
Statistical  Committee  will  present  a 
briefing  on  the  sea  scallop  overfishing 
definition  and  the  sdentific  injfbrmation 
that  formed  the  basis  for  the  most  recent 
proposed  management  measiires.  TTie 
Interspedes  Committee  Chairman  will 
ask  for  approval  of  management 
measures  for  the  Vessel  Permit 
Consistency  Amendment  The 
amendment  would  improve  consistency 
among  New  England  and  Mid-Atlantic 
Council  FMPs  concerning  vessel 
permitting  and  upgrading  (the  acticm  — 
would  ame.r.d  the  Coundl's  Atlantic  Sea 
Scallop.  Northeast  Multispedes,  and 
American  Lobster  FMPs;  and  the  Mid- 
Atlantic  Coundl's  Summer  Flounder, 
Scup.  and  Black  Sea  Bass  FMP,  Atlantic 
Mackerel,  Squid  and  Butterfish  FMP. 
and  Atlantic  Surf  Clam  and  Ocean 
Quahog  FMP).  Finally,  the  Interspedes 
Committee  may  also  identify  further 
vessel  upgrade  issues  for  the  Coundl 
and  ask  for  development  of  a  response 
to  a  letter  bom  the  Federal  Investment 
Task  Force.  The  meeting  will  conclude 
once  the  Council  has  addressed  any 
other  outstanding  business. 

Announcement  of  an  Experimental 
Fishery  Application 

Tbe  Regional  Administrator  is 
considering  the  authorization  of  a 
limited  experimental  fishery  conducted 
by  the  Northeast  Fisheries  Science 
Center  (NEFSC)  on  the  NOAA  Research 
Vessel  (R/V)  Delaware  U.  The 
experimental  fishery  would  be 
conducted  to  evaluate  trawl 
performance  of  trawl  gear  used  on 
NOAA  research  vessels  In  resource 
surveys  routinely  conducted  by  the 
NEFSC.  An  exempted  fishing  permit 
would  be  Issued  to  exempt  the  R/V 
Delaware  II  from  fishery  regidations  that 
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would  otherwise  prohibit  the  R/V's 
activities. 

Although  other  issues  not  contained   - 
in  this  agenda  may  come  before  this 
Councilfor  discussion,  in  accordance        - 
with  the  Idagnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Coimdl  action  during  this 
meeting.  Coimcil  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  document. 

Special  Accomntodations 

This  meeting  is  physically  accessible 
to  people  with  disabihties.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Authority:  16  y.S.C.  1801  et  seq. 
Dated:  September  4, 1998. 
Ridurd  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 

Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  9»-24356  Filed  9-9-98;  8:45  am]  . 

MLLMO  CODE  3S10-22-F 


48467 


Notices 


Federal  Register 

Vol.  63.  No.  175 

Thursday.  September  10.  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


CENSUS  MONITORING  BOARD 
Meeting 

AQBICY:  U.S.  Census  Monitoring  Board. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice,  in  compliance 
with  P.L.  105-119,  sets  forth  the 
meeting  date,  time  and  place  for  a 
public  meeting  of  the  full  U.S.  Census 
Monitoring  Board.  The  meeting  agenda 
will  include  a  review  of  the  U.S.  Census 
Bureau's  planning  and  preparation  for 
the  2000  Census. 
DATE:  Friday,  September  18, 1998. 
TIME:  10:00  a.m.  to  2:00  p.m. 
LOCATION:  Federal  Building  #3.  Suitland 
Federal  Center,  Suitland,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Hyun,  Communications  Director 
(Presidential  Members),  U.S.  Census 
Monitoring  Board,  Phone  (301)  457- 
9903,  or  Michael  Miguel, 
Commimications  Director 
(Congressionally  Appointed  Members), 
U.S.  Census  Monitoring  Board,  Phone 
(301) 457-5080. 
Mark  R.  Johnson, 

Executive  Director,  Presidential  Members. 
[FR  Doc.  98-24258  Filed  9-9-98;  8:45  ami 
BILUNQ  COOE  117S-00-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (D(X) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

Agency:  OfBce  of  the  Secretary/Office 
of  Civil  Rights. 

-Title:  United  States  Department  of 
Commerce  Complaint  of  Employment 
Discrimination  and  United  States 


Department  of  Commerce  Complaint  of 
Employment  Discrimination  for  the 
Decennial  Census. 

Agency  Form  Number(s}:  CD-498  and 
CD-498A. 

OMB  Approval  Number:  0690-0015. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  350  hotus. 

Number  of  Respondents:  700  (300  per 
year  for  the  Standard  Complaint  Form 
and  400  per  year  for  the  Decennial 
Complaint  Form). 

Avg.  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  This  collection 
covers  two  standard  forms  used  by  the 
Department  of  Commerce  in  collecting 
information  regarding  complaints  of 
employment  discrimination.  Both  forms 
are  used  to  gather  data  to  aid  in 
determining  whether  the  complaint 
meets  all  procedural  and  jurisdictional 
requirements  for  acceptance.  One  form 
is  used  for  the  filing  of  a  formal  written 
complaint  of  employment 
discrimination  against  the  Biueau  of  the 
Census  Decennial  Program  and  the  other 
for  general  positions  at  the  Department 
of  Commerce.  Commerce  uses  the 
information  to  determine  whether  the 
complaint  was  timely  filed,  whether 
there  is  a  factual  basis  for  investigation 
of  the  complaint,  and  whether  the 
allegations  of  the  complaint  are  Within 
the  scope  of  Equal  Employment 
Opportiuiity  Commission  Regulations  at 
29  CFR  Part  1614. 

Affected  Public:  Individuals. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  for 
benefit. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer,  (202)  395-5871. 

Copies  of  the  above  information  can 
be  obtained  by  calling  or  writing  Linda 
Engelmeier,  DOC  Forms  Clearance 
OfBcer,  (202)  482-3272,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Victoria  Baecher-Wassmer.  OMB  Desk 
OfBcer,  Room  10202,  New  Executive 
OfBce  Building.  725  17th  Street,  NW, 
Washington,  DC  20503. 


Dated:  September  2. 1998. 
f.imlj  EngebneiBT, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  98-24208  Filed  9-9-98;  8:45  am] 
BHJJNQ  CODE  ISIO-BP-U 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (IXXZ) 
has  submitted  to  the  OfBce  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperworic  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Alaska  Region  Gear 
Identification  Reouirements. 

Agency  Form  Number(s):  None. 

OMB  Approval  Number:  None 
(previously  approved  under  0648- 
0305). 

Type  of  Request:  New  collection. 

Burden:  3,450  hours. 

Number  of  Respondents:  1,916 
(multiple  requirements). 

Avg.  Hours  Per  Response:  15  minutes. 

N^ds  and  Uses:  Under  the  provisions 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
NOAA  is  responsible  for  management  of 
the  Nation's  marine  resources.  In  the 
Alaska  Region  participants  in  the 
grotmdfish  fishery  are  required  to 
identify  all  longline  buoy  marker  buoys 
on  board  or  used  by  the  vessel  with  the 
vessel's  name  and  either  the  vessel's 
Federal  fishery  permit  number  or  the 
vessel's  registration  niunber.  The  ability 
to  link  gear  to  its  owner  or  operator  is 
essential  for  enforcement,  and  is  also 
useful  in  actions  concerning  damage, 
loss,  and  civil  proceedings. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals. 

Frequency:  Third  party  disclosure. 

Respondent's  Obligation:  Mandatory. 

OhW  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272.  Department  of  Commerce, 
Room  5327. 14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
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information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  0MB  Desk 
Officer.  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW. 
Washington.  DC  20503. 

Dated:  September  3, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  98-24260  Filed  9-9-98;  8:45  am] 
MUJNG  COOE  Mio-aa-p 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  National  (Dceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northwest  Region  Gear 
Identification  Requirements. 

Agency  Form  Numberfs):  None. 

OMB  Approval  Number:  None 
(formerly  cleared  under  0648-0305). 

Type  of  Request:  New  collection. 

Burden:  5,138  hours. 

Number  of  Respondents:  1,835 
(multiple  responses). 

Avg.  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  Under  the  provisions 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
NOAA  is  responsible  for  management  of 
the  Nation's  marine  fisheries.  In  the 
Northwest  Region  "fixed-gear"  must  be 
marked  with  the  owmer's  identifying 
number.  The  identifying  marks  on 
fishing  gear  is  used  by  the  National 
Marine  Fisheries  Service,  United  States 
Coast  Guard,  and  other  marine  agencies 
in  issuing  violations,  prosecutions  and 
other  enforcement  actions. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Third  party  disclosure. 

Respondent's  Obligation:  Mandatory. 

0^dB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  E)epartment  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 


Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  September  3, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  98-24261  Filed  ^9-98;  8:45  am] 

BILUNQ  COOE  3Sia-a2-P 

DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Foreign  Fishing  Gear 
Identification  Requirements. 

Agency  Form  Numbers):  None. 

OMB  Approval  Number:  None 
(previously  cleared  under  0648-0305). 

Type  of  Request:  New  collection. 

Burden:  1  hour. 

Number  of  Respondents:  0.   . 

Avg.  Hours  Per  Response:  1  hour  if  in 
use. 

Afeeds  and  Uses:  Under  provisions  of 
Section  204  of  the  Magnuson-Stevens 
Fishery  Management  and  Conservation 
Act,  foreign  fishing  vessels  may  be 
authorized  to  conduct  fishing  activities 
in  U.S.  waters.  Vessels  so  authorized 
that  deploy  gear  which  is  not  physically 
and  continuously  attached  to  the  vessel 
are  required  to  mark  such  gear  in  a 
prescribed  manner  to  allow  enforcement 
personnel  to  monitor  fishing  activities 
and  ensure  that  a  vessel  harvests  only 
from  its  own  gear  and  that  its  gear  is  not 
illegally  placed.  There  are  no  foreign 
vessels  currently  fishing  in  U.S.  waters. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Third  party  disclosure. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce. 
Room  5327. 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 


Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  September  3, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  98-24262  Filed  9-9-98;  8:45  am) 
BILUNQ  CODE  3610-22-P 

DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Foreign  Fishing  Vessel 
Identification  Requirements. 

Agency  Form  Numberfs):  None. 

OMB  Approval  Number:  None 
(formerly  cleared  under  0648-0306). 

Type  of  Request:  New  collection. 

Burden:  15  hours. 

Number  of  Respondents:  20. 

Avg.  Hours  Per  Response:  15  minutes 
for  each  marking. 

Needs  and  Uses:  Under  provisions  of 
Section  204  of  the  Magnuson-Stevens 
Fishery  Management  and  Conservation 
Act,  foreign  fishing  vessels  may  be 
authorized  to  conduct  fishing  activities 
in  U.S.  waters.  Vessels  so  authorized  are 
required  to  display  vessel  identification 
.  to  make  it  possible  for  enforcement 
personnel  to  monitor  fishing,  at-sea 
processing,  and  other  related  activities, 
to  ascertain  whether  a  vessel's  observed 
activities  are  in  accordance  with  those 
authorized  for  that  vessel. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Third  party  disclosure. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street.  NW, 
Washington.  DC  20503. 
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Dated:  September  3, 1998. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  98-24263  Filed  9-9-98;  8:45  am] 

BOiJNQ  COOE  3Sie-SI-P 


DEPARTMENT  OF  COMMERCE 

SutMnlssion  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA)^ 

Title:  Request  for  Restoration  Ideas — 
New  Bedford  Harbor. 

Agency  Form  Number(s):  None. 

OMB  Approval  Number:  0648-0302. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  100  hours. 

Number  of  Respondents:  50  (generally 
2  responses  each). 

Avg.  Hours  Per  Response:  1  hour. 

N^ds  and  Uses:  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  state  and  federal  natural 
resource  trustees,  are  responsible  for  the 
restoration  of  natural  resources  injured 
by  releases  of  hazardous  substances  at 
designated  Superfund  sites.  Tbe  New* 
Bedford  Harbor  Trustee  Coimdl  was 
established  by  consent  decree  to  plan, 
-implement,  and  oversee  natural 
resource  restoration  activities  for  the 
New  Bedford  Harbor.  The  information 
requirement  provides  an  opportunity  for 
the  public  to  formally  suggest 
restoration  ideas  which  the  Trustee 
Council  could  undertake.  Each 
restoration  idea  is  evaluated  and  ranked 
as  to  how  well  the  project  meets  certain 
criteria.  The  form  helps  the  public  to 
organize  their  thoughts  and  provide 
answers  in  a  consistent  manner. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  - 
organizations,  not-for-profit  institutions, 
federal  government,  state,  local  or  tribal 
government. 

Frequency:  On  occasion. 
^    Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue.  NW,  Washington.  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rc^er,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  September  3. 1998. 
Linda  Engefaneiar, 

Departmental  Forms  Qearance  Officer,  Office 
of  the  Chief  Information  Officer. 

{FR  Doc  98-24264  Filed  9-9-98;  8:45  am] 
MLUNO  CODE  M10-»-P 


DEPARTMENT  OF  COMMERCE 

Sut)mi8sion  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northwest  Region  Vessel 
Identification  Requirements. 

Agency  Form  Numbeifs):  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  collection 
(formerly  cleared  under  0648-0306). 

Burden:  1,376  hours. 

Number  of  Respondents:  1.Q35. 

Avg.  Hours  Per  Response:  15  minutes 
for  each  maiidng. 

Needs  and  Uses:  Under  the  provisions 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
NOAA  is  responsible  for  management  of 
the  Nation's  marine  fisheries.  As  part  of 
its  efforts  to  enforce  fishery  regulations, 
NOAA  has  included  requirements  that 
fishing  vessels  display  the  vessel's 
official  number  in  a  specific  way.  The 
display  of  the  number  assists  law 
enforcement  officials  in  monitoring 
fishing  and  other  activities  and  to 
ascertain  whether  the  vessel  is 
participating  in  activities  authorized  for 
that  vessel. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Third  party  disclosure. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 


information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street.  NW, 
Washington.  DC  20503. 

Dated:  September  3, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Qeartmce  Officer.  Office 
of  the  Chief  Information  Officer. 
(FR  Doc  98-24265  Filed  9-9-98;  8:45  am] 
MLUNQ  COOE  M1*-a-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  35). 

Agency:  National 
Telecommimications  and  Information 
Administration  (NTIA). 

Title:  Supplement  on  Internet — 
Current  Population  Survey. 

Agency  Form  Numberfs):  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  6.400  hours. 

Number  of  Respondents:  48,000. 

Avg.  Hours  Per  Response:  8  minutes. 

Needs  and  Uses:  The  December  1998 
Current  Population  Survey  will  include 
questions  related  to  the  "information 
age."  The  survey,  which  is  sponsored  by 
NTIA  but  will  be  conducted  by  Census, 
is  designed  to  provide  an  up-to-date 
profile  of  American  personal  computer 
and  Internet  access  and  information 
usage  patterns.  The  information  will  be 
used  to  develop  statistical  profiles  of 
disadvantaged  groups  and  specific 
geographic  areas  that  will  assist 
poUcymakers  and  public-private 
partnerships  in  targeting  assistance  to 
those  that  are  most  in  need. 

Affected  Public:  Individuals. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Tim  Fain,  (202) 
395-3561. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce. 
Room  5327, 14th  and  Constitution 
Avenue.  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Tim  Fain.  OMB  Desk  Officer. 
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Room  10236,  New  Executive  Office 
Building.  725  17th  Street.  NW. 
Washington.  DC  20503. 

Dated:  September  3, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  98-24266  Filed  9-9-98;  8:45  am] 

BIUJNO  CODE  3610-W-P 

DEPARTMENT  OF  COMMERCE 

For8ign*Trade  Zones  Board 

[Dociwt  42-98] 

Foreign-Trade  Zone  202— Los  Angeles, 
California  Area  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Board  of  Harbor 
Commissioners  of  the  Qty  of  Los 
Angeles,  grantee  of  FTZ  202,  requesting 
authority  to  expand  its  zone  in  the  Los 
Angeles,  California  area,  adjacent  to  the 
Los  Angeles-Long  Beach  Customs  port 
of  entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the  FTZ 
Act.  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
August  28, 1998. 

FTZ  202  was  approved  on  July  14, 
1994  (Board  Order  693,  59  FR  37464,  7/ 
22/94)  and  expanded  on  August  26, 
1996  (Board  Order  842,  61  FR  46763, 9/ 
5/96).  The  zone  project  currently 
consists  of  the  followring  sites:  Site  1 
(2,783  acres) — Port  of  Los  Angeles 
Harbor  complex,  San  Pedro;  Site  2  (3 
acres) — within  the  Los  Angeles 
International  Airport  (LAX)  complex; 
Site  3  (642  acres)— International  Trade  & 
Transportation  Center,  Santa  Fe 
Highway  at.7th  Standard  Road  in  Kern 
County,  adjacent  to  the  City  of 
Bakersfield;  Site  4  (47  acres) — within 
the  438-acre  Dominguez  Technology 
Center  south  of  the  Artesia  Freeway, 
between  the  Harbor  Freeway  and  1-710 
in  Rancho  Dominguez;  Site  5  (20 
acres) — Alameda  Import/Export  Center, 
located  at  the  northeast  comer  of 
Alameda  and  Bay  Streets,  Los  Angeles; 
Site  6  (9  acres) — Western  Sunset 
Distribution  Center,  2626  Vista 
Industria,  Rancho  Dominguez;  Site  7 
(101  acres) — Pacific  Gateway  Center,  at 
the  southwest  comer  of  the  San  Diego 
Freeway  and  Harbor  Freeway 
Interchange,  Los  Angeles;  and,  Site  8  (6 
acres) — Kintetsu  Intermodal  Warehouse, 
1035/1130  Watson  Center  Road,  Carson. 

The  appUcant  is  now  requesting 
authority  to  expand  existing  Site  4  and 
to  include  3  new  sites  (554  acres)  in  Los 


Angeles  and  Carson  (proposed  Sites  9- 
11)  as  follows:  Site  4 — include  357  acres 
(new  total — 404  acres)  at  the  Dominguez 
Technology  Center  (owned  by  Carson 
Dominguez  Properties.  L.P.)  in  Rancho 
Dominguez;  proposed  Site  9  (128 
acres) — Harbor  Gateway  Center,  19901 
South  Normandie.  Los  Angeles,  owned 
by  Boeing  Realty  Corporation;  proposed 
Site  10  (319  acres) — ^Watson  Industrial 
Center  South,  22010  South  Wihnington 
Avenue.  Carson,  owned  by  the  Watson 
Land  Company;  and.  proposed  Site  1 1 
(107  acres) — Watson  Corporate  Center, 
22010  South  Wilmington  Avenue, 
Carson,  owned  by  the  Watson  Land 
Company.  Proposed  Site  9  is  located 
vdthin  the  Los  Angeles  Enterprise  Zone. 
All  of  the  proposed  sites  are  located  in 
or  near  current  redevelopment  projects. 
The  City  and  Port  of  Los  Angeles  are 
developing  the  FTZ  202  project  as  an 
integral  part  of  their  overall 
development  activities.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  9, 1998.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  diuing  the  subsequent 
15-day  period  (to  November  24, 1998). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  Export 
Assistance  Center,  350  S.  Figueroa 
Street,  Los  Angeles,  CA  90071 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230 

Dated:  September  2, 1998. 
Dennis  Pucdnelli, 
Acting  Executive  Secretary. 
[FR  Doc  98-24346  Filed  9-9-98;  8:45  am] 

BILUNO  COOC  3610-DS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  lOOQ] 

Expansion  of  Foreign-Trade  Zone  2: 
New  Orleans,  LA,  Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  fiY)m  the  Port 
of  New  Orleans,  grantee  of  Foreign- 
Trade  Zone  2,  for  authority  to  expand 
FTZ  2  to  include  two  sites  in  St. 
Bernard  Parish.  Louisiana,  within  the 
New  Orleans  Customs  port  of  entry  area, 
was  filed  by  the  Board  on  November  18, 
1997  (FTZ  Docket  80-97,  62  FR  63314, 
11/28/97); 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  Uie  Board's 
regulations;  and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
orders:  

The  application  to  expand  FTZ  2  is 
approved,  subject  to  the  Act  and  the 
Boahl's  regulations,  including  Section 
400.28. 

Signed  at  Washington,  DC,  this  25th  day  of 
August,  1998. 
Jowph  A.  Spetrini, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  AHemate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
Dennis  Pucdnelli, 

Acting  Executive  Secretary. 

[FR  Doc.  98-24345  Filed  9-9-98;  8:45  am] 

MUJNQ  «00E  W1»4e-P 


DEPARTMENT  OF  COMMERCE 

Forsign-Trade  Zones  Board 
[Order  No.  »M] 

Grant  of  Authority  for  Subzone  Status; 
Amoco  Chemical  Company 
(Petrochemical  Comptox),  Brazoria 
County,  TX 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 


Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-8lu)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  estabUshing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Brazos  River  Harbor  Navigation  District, 
grantee  of  Foreign-Trade  Zone  149,  for 
authority  to  establish  spedal-piupose 
subzone  status  at  the  petrochemical 
complex  of  Amoco  Chemical  Company, 
located  in  Brazoria  County,  Texas,  was 
filed  by  the  Board  on  September  9, 
1997,  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  71-«7, 62  FR 
49469,  9/22/97);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  pubUc  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  therefore,  the  Board  hereby 
authorizes  the  estabUshment  of  a 
subzone  (Subzone  149E)  at  the 
petrochemical  complex  of  Amoco 
Chemical  Company,  located  in  Brazoria 
County,  Texas,  (to  be  operated  in 
conjimction  with  Subzone  199A-Amoco 
Oil  Company,  Texas  City,  Texas, 
refinery),  at  the  location  described  in 
the  application,  subject  to  the  FTZ  Act 
and  the  Board's  regulations,  including 
§  400.28,  and  subject  to  the  following 
conditions: 

1.  Foreign  status  (19  CFR  146.41, 
146.42)  products  consumed  as  fuel  for 
the  refinery  shall  be  subject  to  the 
applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  refinery  inputs  covered  under 
HTSUS  Subheadings  #  2710.00.0505— # 
2710.00.1050,  and  #  2710.00.25  which 
are  used  in  the  production  of: 
— Petrochemical  feedstocks  (examiners 

report.  Appendix  C); 
— ^Products  for  export;  and. 
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— ^Products  eligible  for  entry  under 
HTSUS  #  9808.00.30  and  9808.00.40 
(U.S.  Government  purchases). 
3.  The  authority  with  regard  to  the 

NPF  option  is  initially  granted  until 

September  30,  2000,  subject  to 

extension. 

Signed  at  Washington,  DC,  this  25th  day  of 
August.  1998. 

Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
Dennis  Pucdnelli, 
Acting  Executive  Secretary. 
[FR  Doc.  98-24344  Filed  »-»-98;  8:45  am) 
BttXINQ  COOE  3S1»-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-201-802] 

Preliminary  Results  of  Antidumping 
Duty  Admlnistrativa  Rsvisw  Gray 
Portland  Cement  and  Clinlcer  From 
Mexico 

agency:  International  Trade 

Administration/Import  Administration/ 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 


SUMMARY:  In  response  to  requests  fit)m 
interested  parties,  the  Department  of 
Commerce'  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico.  The  review  covers  exports  of 
subject  merchandise  to  the  United 
States  during  the  period  August  1, 1996 
through  July  3l,  1997  and  one  firm, 
CEMEX,  S.A.  de  C.V.  (CEMEX)  and  its 
affiliate  Cementos  de  Chihuahua,  S.A. 
de  C.V.  (CDC).  See  section  below 
entitled  "Collapsing."  The  results  of  this 
review  indicate  the  existence  of 
dumping  mai^ins  for  the  period. 
We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  September  10, 1998. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Steven  Presing,  Nithya  Nagarajan  or 
John  Totaro,  Office  Vn,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 


Avenue,  N.W.,  Washington,  DC  20230; 
telephone  (202)  482-3793. 
SUPPt-EMOITAflY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  Part  351. 
pubUshed  in  the  Federal  Register  on 
May  19, 1997.  62  FR  27296. 

Background 

On  August  4, 1997,  the  Department 
pubUshed  in  the  Federal  Re^er  a 
Notice  of  Opportunity  to  Request 
Administrative  Review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico.  61  FR  41925  (August  4, 1997). 
In  accordance  with  19  CFR  351.213, 
CEMEX,  and  the  petitioner,  the 
Southern  Tier  Cement  Committee 
("STCC"),  requested  a  review  of  CEMEX 
and  its  affiliate.  CDC.  On  September  25, 
1997,  the  Department  published  a 
Notice  of  Initiation  of  Antidumping 
Review.  62  FR  50292  (September  25, 
1997).  The  Department  is  now 
conducting  a  review  of  these  companies 
pursuant  to  section  751  of  the  Act. 

Scope  of  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
compon^t  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  of  being  ground  into  finished 
cement.  Gray  portland  cement  is 
ciurently  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
number  2523.29  and  cement  clinker  is 
currently  classifiable  under  number 
2523.10.  Gray  portland  cement  has  also 
been  entered  under  number  2523.90  as 
"other  hydrauUc  cements."  The  HTS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs  Service 
(the  Customs  Service)  purposes  only. 
Our  written  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage. 

Verification 

As  provided  in  Section  782(i)  of  the 
Act,  we  verified  information  provided 
by  the  CEMEX  and  CDC  using  standard 
verification  procedures,  including  on- 
site  inspection  of  manufacturing 
facihties,  the  examination  of  relevant 
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sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in 
public  versions  of  the  verification 
reports. 

Collapsing 

Section  351.401(f)  of  the  Department's 
newr  regulations,  62  FR  at  27410, 
describes  when  the  Department  will 
treat  two  or  more  producers  as  a  single 
entity  (i.e.,  "collapse"  the  firms)  for 
purposes  of  calculating  a  diunping 
margin.  See  also  Gray  Portland  Cement 
and  Clinker  from  Mexico;  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  63  FR  12764. 12773  (March  16, 
1998).  The  regulations  provide  that  the 
Department  will  treat  two  or  more 
producers  as  a  single  entity  where  (1) 
the  producers  are  affiliated;  (2)  the 
producers  have  production  faciUties 
that  are  sufficiently  similar  so  that  a 
shift  in  production  would  not  require 
substantial  retooling;  and  (3)  there  is  a 
significant  potential  for  the 
manipulation  of  price  or  production. 
For  this  last  criterion,  the  Department 
may  consider  (a)  the  level  of  common 
ownership;  (b)  whether  managerial 
employees  or  board  members  of  one  of 
the  affiliated  producers  sit  on  the  board 
of  the  other  affiliated  producer;  and  (c) 
whether  operations  are  intertwined, 
such  as  through  the  sharing  of  sales 
information,  involvement  in  production 
and  pricing  decisions,  the  sharing  of 
facihties  or  employees,  or  significant 
transactions  between  affiUated 
producers.  In  the  ciurent  review. 
CEMEX's  equity  ownership  in  CDC 
exceeded  5  percent;  therefore,  we  have 
preliminarily  foimd  that  the  two 
companies  are  affiliated.  In  addition, 
CDC  and  CEMEX  have  production 
processes  and  facilities  sufficiently 
similar  so  that  a  shift    i  production 
would  not  require  subsiantiul  retooling. 
Finally  in  regards  to  the  last  criterion, 
the  Department  reviewed  levels  of 
common  ownership,  shared  board 
members,  and  intertwined  business 
relations,  and  found  a  significant 
potential  for  the  manipulation  of  price 
or  production.  As  a  result,  the 
Department  has  preliminarily 
concluded  that  these  affiliated 
producers  should  be  treated  as  a  single 
entity  and  that  a  single,  weighted- 
average  margin  should  be  calculated  for 
these  companies.  (A  complete  analysis 
of  this  issue  is  contained  in  the 
Memorandum  from  Roland  L. 
MacDonald  to  Joseph  A.  Spetrini. 
(August  31. 1998),  located  in  the  official 
file  of  this  case  ("collapsing 
'•memorandum").  Therefore,  throughout 
this  notice,  references  to  "respondent" 


should  be  read  to  mean  the  collapsed 
entity. 

Transactions  Reviewed 

In  accordance  wdth  section  751  of  the 
Act,  the  Department  is  required  to 
determine  die  normal  value  [NV)  and 
export  price  (EP)  or  constructed  export 
price  (CEP)  of  each  entry  of  subject 
merchandise.  Because  there  can  be  a 
significant  lag  between  entry  date  and 
sale  date  for  CEP  sales,  it  has  been  the 
E)epartment's  practice  to  examine  CEP 
sales  diuing  the  period  of  review  (POR). 
See  Gray  Portland  Cement  and  Clinker 
from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  58  FR  48826  (September  20. 
1993)  (Department  did  not  consider  ESP 
(now  CEP)  entries  which  were  sold  after 
the  POR).  The  Court  of  International 
Trade  (CIT)  has  upheld  the 
Department's  practice  in  this  regard.  See 
The  Ad  Hoc  Committee  ofSouUtem 
California  Producers  of  Gray  Portland 
Cement  v.  United  States,  914  F.  Supp. 
535  (OT  1995.) 

Fair  Value  Compariscms 

To  determine  whether  sales  of  gray 
Portland  cement  by  respondent  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  EP  or  CEP 
to  the  NV  as  described  in  the  "Export 
Price  and  Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  777A(d)(2), 
we  calculated  monthly  weighted- 
average  prices  for  NV  and  compared 
these  to  individual  U.S.  transactions, 
during  the  same  month  and  at  the  same 
level  of  trade. 

Export  Price  and  Constructed  Export 
Price 

We  used  EP,  in  accordance  with 
subsections  772(a)  and  (c)  of  the  Act, 
where  the  subject  merchandise  was  sold 
directly  or  indirectly  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and  CEP  was 
not  otherwise  warranted  based  on  the 
facts  in  the  record.  In  addition,  we  used 
CEP  in  accordance  with  subsections 
772(b),  (c),  and  (d)  of  the  Act,  for  those 
sales  to  the  first  unaffiliated  purchaser 
that  took  place  after  importation  into  the 
United  States. 

We  calculated  EP  based  on  delivered 
prices  to  unaffiliated  customers  in  the 
United  States.  Where  appropriate,  we 
made  adjustments  bom  the  starting 
price  for  early  payment  discoimts, 
foreign  inland  freight,  foreign  brokerage 
and  handling,  international  freight.  U.S. 
inland  height.  U.S.  brokerage  and 
handling,  and  U.S.  customs  duties.  We 
also  adjusted  the  starting  price  for 
billing  adjustments  to  the  invoice  price. 


We  calculated  CEP  sales  based  on 
delivered  prices  to  unaffiliated 
customers.  Where  appropriate,  we  made 
adjustments  for  early  payment 
discounts,  credit  expenses,  and  direct 
selling  expenses.  We  deducted  those 
selling  expenses,  including  inventory 
carrying  costs,  that  were  related  to 
economic  activity  in  the  United  States. 
We  also  made  deductions  for  foreign 
brokerage  and  handling,  foreign  inland 
freight,  international  freight,  U.S.  inland 
freight,  U.S.  brokerage  and  handling, 
and  U.S.  duty.  We  adjusted  the  starting 
price  for  billing  adjustments  to  the 
invoice  price.  Finally,  we  made  an 
adjustment  for  CEP  profit  in  accordance 
with  section  772(d)(3)  of  the  Act. 

Further  Manufacturing 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States  prior  to  sale  to  unaffiliated  U.S. 
customers  [e.g.,  cement  that  was 
imported  and  further  processed  into 
finished  concrete  by  U.S.  affiliates  of 
foreign  exporters),  we  preliminarily 
determined  that  the  special  rule  for 
merchandise  with  value  added  after 
importation  under  section  772(e)  of  the 
Act  was  applicable. 

Section  772(e)  of  the  Act  provides—-, 
that,  where  the  subject  merchandise  is 
imported  by  an  affiliated  person  and  the 
value  added  in  the  United  States  by  the 
affiliated  person  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise,  we  shall  determine  the 
CEP  for  such  merchandise  using  the 
price  of  identical  or  other  subject 
merchandise  if  there  is  a  sufficient 
quantity  of  sales  to  provide  a  reasonable 
basis  for  comparison  and  we  determine 
that  the  use  of  such  sales  is  appropriate. 
If  there  is  not  a  sufficient  quantity  of 
such  sales  or  if  we  determine  that  using 
the  price  of  identical  or  other  subject 
merchandise  is  not  appropriate,  we  may 
use  any  other  reasonable  basis  to 
determine  the  CEP. 

To  determine  whether  the  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise,  we 
estimated  the  value  added  based  on  the 
difference  between  the  averages  of  the 
prices  charged  to  the  first  unaffiliated 
purchaser  for  the  merchandise  as  sold  in 
the  United  States  and  the  averages  of  the 
prices  paid  for  subject  merchandise  by 
the  affiliated  person.  Based  on  this 
analysis,  we  estimate  that  the  value 
added  was  at  least  65  percent  of  the 
price  charged  to  the  first  imaffiliated 
purchaser  for  the  merchandise  as  sold  in 
the  United  States.  Therefore,  we  have 
preliminarily  determined  that  the  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise. 
Accordingly,  for  purposes  of 
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determining  diunping  margins  for  these 
sales,  we  have  used  the  weighted- 
average  CEP  calculated  on  sales  of 
identical  or  other  subject  merchandise 
sold  to  unaffiliated  persons.  No  other 
adjustments  to  EP  or  CEP  were  claimed 
or  allowed. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volimie  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise  in  accordance  with  section 
773(a)(1)(C)  of  die  Act.  Since 
respondent's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined  the 
home  market  was  viable.  Therefore,  we 
have  based  NV  on  home  market  sales. 
In  particular,  we  based  NV  on  home 
market  sajes  of  Type  I  cement  by 
CEMEX  and  CDC.  The  statute  expresses 
a  preference  for  matching  U.S.  sales  to 
identical  merchandise  in  the  home 
market.  However,  in  situations  where 
identical  product  types  cannot  be 
matched,  the  statute  expresses  a 
preference  for  basing  NV  on  sales  of 
similar  merchandise.  See  section 
773(a)(1)(B)  and  771(16)  of  die  Act.  The 
history  of  this  order  demonstrates  that, 
of  the  various  types  of  cement  subject  to 
the  order  on  Mexican  cement.  Type  I 
cement  is  most  similar  to  Type  n  and 
T)rpe  V  cement,  and  pozzolanic  cement 
is  the  least  similar. 

Ehiring  die  POR,  CDC  only  sold  one 
type  of  cement  in  Mexico  subject  to  the 
antidumping  orders — Type  I  cement. 
CEMEX,  on  the  other  hand,  sold  four 
basic  types  of  cement  in  Mexico  during 
die  POR— Type  I,  Type  H.  Type  V  and 
pozzolanic.  However,  prior  to  the 
commencement  of  verification.  CEMEX 
notified  the  Department  that  the 
merchandise  produced  at  its  Hidalgo 
plant  was  either  Type  V  or  Type  I. 
although  all  data  from  this  plant  was 
reported  as  relating  to  sales  or 
production  of  only  Type  I  cement.  See 
CEMEX's  June  3, 1998.  submission 
explaining  the  discovery  of  mis-reported 
sales  at  Hidalgo.  In  other  words,  a 
certain  portion  of  the  cement  sold  as 
Type  I  from  this  plant  was  actually  Type 
V.  CEMEX  filed  a  submission  on  June 
16, 1998,  revising  the  home  market  sales 
database  for  sales  of  Type  V  cement 
fixim  Hidalgo.  The  Department  issued  a 
letter  on  June  25, 1998,  rejecting  the 
filing  as  an  untimely  response  to  the 
Department's  questionnaire  under 
section  351.201(b)(2). 


Section  776(a)  of  the  Act  requires  that 
the  Department  use  facts  otherwise 
available  when  necessary  information  is 
not  on  the  record,  or  an  interested  party 
withholds  requested  information,  fails 
to  provide  such  information  in  a  timely 
manner,  significantly  impedes  a 
proceeding,  or  provides  information  that 
cannot  be  verified.  Section  776(b)  of  the 
Act  authorizes  the  Department  to  use  an 
adverse  inference  in  determining  the 
facts  otherwise  available  whenever  an 
interested  party  has  failed  to  cooperate 
with  the  Department  by  not  acting  to  the 
best  of  its  ability  to  comply  with 
requests  for  information. 

Since  the  Department  was  notified 
that  the  information  on  the  record 
regarding  sales  of  cement  produced  at 
Hidalgo  is  inaccurate,  we  determined 
that  these  sales  do  not  provide  an 
appropriate  basis  for  calculating  NV.  In 
short,  our  sales  and  cost  database  for 
cement  produced  at  Hidalgo  is 
extremely  flawed.  Therefore,  in 
accordance  with  section  776(b)  of  the 
statute,  the  Department,  as  facts 
available,  is  substituting  the  highest 
calculated  NV  in  this  review  for  all  sales 
of  cementproduced  at  Hidalgo. 

As  for  CEMEX's  home  market  sales  of 
Type  n  and  Type  V  cement,  and  certain 
home  market  sales  of  Type  I  cement, 
during  the  POR,  die  Department  has 
preliininarily  determined  that  they  are 
outside  the  ordinary  course  of  trade.  As 
more  fully  described  in  the  "Ordinary 
Course  of  Trade"  section  of  this  notice, 
these  sales  are  not  representative  of 
CEMEX's  home  market  sales.  See  also 
Memorandum  bom  Roland  L. 
MacDonald  to  Joseph  A.  Spetrini 
(August  31, 1998). 

where  appropriate,  we  adjusted  home 
market  sales  of  Type  I  cement  for 
discouints,  credit  expenses,  inland 
freight,  and  inland  insurance.  We  also 
adjusted  the  starting  price  for  billing 
adjustments  to  the  invoice  price.  In 
addition,  in  accordance  widi  section 
773(a)(6),  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs. 

We  made  adjustments,  where 
appropriate,  for  physical  differences  in 
merchandise  (DIFMER)  in  accordance 
with  section  773(a)(6)(C)(ii)-of  die  Act 
For  CDC's  sales,  we  calculated  a 
DIFMER  adjustment  using  plant-specific 
cost  data  reported  by  CDC.  For  sales 
made  by  COdEX,  we  preliminarily 
determine,  in  accordance  with  section 
776  of  the  Act,  that  the  use  of  partial 
facts  available  for  a  DIFMER  adjustment 
is  appropriate.  For  the  reasons 
discussed  below  we  have  preliminarily 
determined  that  the  most  appropriate 
basis  for  a  facts  available  DIFMER  is  the 
actual  cost  differences  in  producing 


Type  I  cement  sold  in  the  home  market 
and  Type  V  cement  sold  in  the  U.S. 
market.  As  facts  available,  and  in  order 
to  minimize  the  effect  of  varying  plant 
efficiencies,  the  Department  has 
compared  CEMEX's  variable  costs  of 
manufacturing  (VCOM)  to  produce 
cement  at  the  Hermosillo  plants  (sold  as 
Types  I,  II.  and  V)  with  the  lowest 
VCOM  reported  by  a  CEMEX  Type  I 
facility.  This  calculation  is  based  upon 
the  same  methodology  used  to  calciUate 
a  DIFMER  adjustment  for  CEMEX  in  the 
sixth  review  (see  Final  Results  of 
Administrative  Review:  Gray  Portland 
Cement  and  Clinker  from  Mexico,  63  FR 
12764, 12778  (March  16, 1998)),  and 
results  in  an  upward  adjustment  to 
home  market  prices. 

As  stated  above,  section  776(a)  of  the 
Act  authorizes  the  Department  to  use 
facts  otherwise  available  when 
necessary  information  is  not  on  the 
record,  or  an  interested  party  withholds 
requested  information,  fails  to  provide 
such  information  in  a  timely  manner, 
significantly  impedes  a  proceeding,  or 
provides  information  that  cannot  be 
verified.  In  the  instant  review,  the 
Department  first  requested  DIFMER 
information  from  CEMEX  on  September 
25,  1997.  CEMEX  was  asked  to  base  its 
DIFMER  calcidations  on  differences  in 
physical  characteristics  between  Type  I 
cement  sold  in  Mexico  and  the  type  of 
cement  being  exported  to  the  United 
States.  CEMEX  did  not  supply  DIFMER 
information  in  response  to  this  request. 
On  February  17, 1998.  in  a 
supplemental  questionnaire,  the 
Department  requested  for  the  second 
time  that  CEMEX  submit  DIFMER 
information.  On  March  20, 1998, 
CEMEX  reported  the  variable  cost 
information  for  Type  I  cement  at  11 
plants,  and  information  for  Type  V 
cement  for  the  Campana  and  Yaqiu 
facilities.  On  April  4, 1998,  the 
Department  requested  interested  parties 
to  submit  information  to  assist  the 
Department  in  determining  the  most 
appropriate  basis  for  a  DIFMER 
adjustment  in  the  instant  review.  In 
response,  CEMEX  stated  that  there  were 
no  physical  differences  between  Types 
I  and  V  cement  produced  in  the  home 
market;  therefore,  it  withdrew  its 
request  for  a  DIFMER  adjustment  in  the 
instant  review.  In  addition,  the 
Department  did  not  receive  any 
additional  information  from  interested 
parties  demonstrating  the  most 
appropriate  basis  for  a  DIFMER 
adjustment. 

The  Department  has  determined  that 
die  DIFMER  information  filed  by 
CEMEX  on  April  20,  1998,  and  April  27, 
1998.  (withdrav^ng  its  request  for  a 
DIFMER  adjustment)  is  contrary  to  the 
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data  reported  by  CEMEX  in  its 
December  8. 1997,  and  March  20, 1998, 
submissions  in  the  reported  VCOMH 
and  VCOMU  fields.  The  existing  data 
and  product  information  on  the  record 
indicates  that  there  are  differences  in 
the  physical  characteristics  of  Type  I 
cement  and  Type  V  cement.  These 
physical  differences  were  originally 
made  apparent  in  CEMEX's  reported 
variable  manufiactiuing  costs  of 
producing  Type  I  and  Type  V  cement  in 
the  home  market.  In  addition,  CEMEX's 
statement  on  April  20, 1998,  is  contrary 
to  the  £acts  placed  on  the  record  of  prior 
reviews  (currently  on  the  record  of  the 
instant  review),  wherein  CEMEX  states 
that  there  ore  differences  in  the  physical 
characteristics  of  Type  I  and  V  cement 
which  contribute  to  a  difference  in  the 
production  costs  of  the  two  types  of 
cement.  Based  on  the  fact  that  record 
evidence  indicates  that  there  are 
physical  differences  between  Type  I  and 
Type  V  cement  and  the  fact  that 
interested  parties  did  not  submit  viable 
bases  for  a  DIFMER  adjustment,  the 
Department  has  calculated  a  DIFMER 
adjustment  based  upon  facts  otherwise 
available. 

The  Department  preliminarily 
determines  that  CEMEX's  reported 
DIFMER  information,  which  is  flawed 
and  inconsistent  with  other  facts  on  the 
record  of  this  case,  is  unusable. 
Fiirthermore,  it  is  not  appropriate  to  use 
other  information  on  the  record  as  a 
basis  for  a  DIFMER  adjustment.  We 
determined  in  the  fifth  administrative 
review  that  it  is  not  appropriate  to  use 
the  weighted-average  VCOM  of  all 
plants  producing  Type  I  and  the  VCOM 
of  the  U.S.  merchandise  due  to 
efficiency  differences  between  plants. 
Thus,  we  reUed  in  that  review  on  the 
purported  VCCM  differences  for 
merchandise  produced  at  Yaqui,  under 
the  assumption  that  Yaqui  produced 
both  physically  Type  I  and  physically 
Type  n  cement.  In  the  final  results  of 
the  sixth  administrative  review,  we 
determined  that  Yaqui  and  Campana 
only  produced  a  physically  Type  V 
cement  and  not  other  types  of  cement. 
Therefore,  we  calculated  a  DIFMER 
utilizing  the  most  efficient  plant 
producing  Type  I  cement  as  compared 
to  the  plants  producing  solely  Type  V. 
However,  in  the  current  review  the 
evidence  on  the  record  indicates  that 
any  differences  in  the  variable  cost  of 
manufacturing  cement  is  attributable,  at 
least  in  a  large  part,  to  differences  in 
plant  efficiencies.  See  Home  Market 
Sales  Verification  Report  dated  August 
21, 1998.  In  addition,  the  record 
evidence  indicates,  and  CEMEX  has 
argued  in  various  submissions,  that 


differences  in  costs  due  to  plant 
efficiencies  cannot  be  isolated  from 
other  variable  costs  to  calculate  a 
DIFMER  consistent  with  section 
773(a)(6)  of  the  statute.  Because  of 
different  plant  efficiencies,  the 
Department  is  unable  to  compare  the 
variable  costs  at  the  Yaqui  and  Campana 
facilities  with  the  average  variable  costs 
at  CEMEX's  numerous  facilities 
producing  Type  I  cement.  Therefore,  as 
facts  available,  and  in  order  to  minimize 
the  effect  of  varying  plant  efficiencies, 
the  Department  has  compared  CEMEX's 
VCOM  to  produce  cement  at  the 
Hermosillo  plants  (sold  as  Types  I,  n, 
and  V  but  are  physically  Type  V)  with 
the  lowest  variable  costs  reported  by  a 
CEMEX  Type  I  facility.  This  calculation 
is  based  upon  the  same  methodology 
used  to  calculate  a  DIFMER  adjustment 
for  CEMEX  in  the  sixth  review  and 
results  in  an  upward  adjustment  to 
home  market  prices.  Additionally, 
consistent  with  our  prior  practice,  we 
have  applied  to  CDC's  home  market 
sales  a  calculated  DIFMER  based  upon 
plant-specific  reported  data. 

A.  Ann's-Length  Sales 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's  length 
were  excluded  from  our  analysis.  To  test 
whether  these  sales  were  made  at  arm's 
length,  we  compared  the  starting  prices 
of  sales  to  affiliated  and  unaffiliated 
customers,  net  of  all  movement  charges, 
direct  selling  expenses,  discounts  and 
packing.  Where  the  price  to  the 
affiliated  party  was  on  average  99.5 
percent  or  more  of  the  price  to  the 
unaffiliated  parties,  we  determined  that 
the  sales  made  to  the  affiUated  party 
were  at  arm's  length. 

B.  Cost  of  Production  Analysis 

Petitioner  alleged,  on  January  9. 1998, 
that  CEMEX  and  its  affiliate,  CDC.  sold 
gray  portland  cement  and  clinker  in  the 
home  market  at  prices  below  their  cost 
of  production  (COP.)  Based  on  these 
allegations,  the  Department  determined, 
on  February  3, 1998,  that  it  had 
reasonable  grounds  to  believe  or  suspect 
that  CEMEX  had  sold  the  subject 
merchandise  in  the  home  market  at 
prices  below  the  COP.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  a  COP  investigation  in 
order  to  determine  whether  CEMEX  and 
CDC  made  home  market  sales  during  the 
POR  at  prices  below  their  COP. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  an  average 
monthly  COP  based  on  the  simi  of  the 
costs  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
product  plus  selling,  general  and 
administrative  (SG&A)  expenses  and  all 


costs  and  expenses  incidental  to  placing 
the  foreign  like  product  in  condition 
ready  for  shipment.  In  oiir  COP  analysis, 
we  used  the  home  market  sales  and  COP 
information  provided  by  the  respondent 
in  its  questionnaire  responses. 

After  calculating  an  average  monthly 
COP,  we  tested  whether  home  market 
sales  of  cement  were  made  at  prices 
below  COP  writhin  an  extended  period 
of  time  in  substantial  quantities  and 
whether  such  prices  permit  recovery  of 
all  costs  vdthin  a  reasonable  period  of 
time.  We  compared  model-specific 
average  monthly  COPs  to  the  reported 
home  market  prices  less  any  applicable 
movement  charges,  discounts  and 
rebates.  In  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  the  average  COP.  we 
examined  (1)  whether,  within  an 
extended  period  of  time,  such  sales 
were  made  in  substantial  quantities,  and 
(2)  whether  such  sales  were  made  at 
prices  which  permitted  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time  in  the  normal  course  of  trade. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  because  less  than  20  percent  of  the 
respondent's  sales  of  the  foreign  like 
product  under  consideration  for  the 
determination  of  NV  were  at  prices  less 
than  COP,  we  did  not  disregard  any 
below-cost  sales  of  the  product. 

C.  Inflation 

Mexico  experienced  sigiiificant 
inflation  during  the  POR,  as  measured 
by  the  consumer  price  index  published 
in  International  Financial  Statistics  and 
the  consumer  price  index  from  the  Bank 
of  Mexico.  This  data  indicated  that  the 
annual  inflation  rate  in  Mexico  during 
the  POR  exceeded  40  percent.  In 
accordance  with  our  practice,  to  avoid 
the  distortions  caused  by  the  effects  of 
this  level  of  inflation  in  prices,  we 
limited  our  comparisons  to  sales  in  the 
same  month.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Steel  Concrete 
Reinforcing  Bars  from  Turkey  62  FR 
9738  (March  4, 1997).  When  the  rate  of 
home  market  inflation  is  significant,  as 
it  is  in  this  case,  it  is  important  that  we 
use  as  a  basis  for  NV  home  market 
prices  that  are  as  contemporaneous  as 
possible  with  the  date  of  the  U.S.  sale. 
This  is  to  minimize  the  extent  to  which 
calculated  dumping  margins  are 
overstated  or  imderstated  solely  due  to 
price  inflation  that  occurred  in  the 
intervening  time  period  between  the 
U.S.  and  home  market  sales.  We  have 
also  used  monthly  cost  of  production 
data  for  this  reason. 
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D.  Currency  Conversion 

The  Department's  preferred  source  for 
daily  exchang«  rates  is  the  Federal 
Reserve  Bank.  For  purposes  of  the 
preliminary  results,  we  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank  of  New  York  pursuant  to 
section  773(a)  of  the  Act. 

Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  ignoring  any 
"fluctuations."  We  determine  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  bench  mark 
rate  by  2.25  percent  or  more.  The 
benchmark  rate  is  defined  as  the  rolling 
average  of  the  rates  for  the  past  40 
business  days  as  reported  by  the  Federal 
Reserve  Bank  of  New  York.  When  we 
determine  that  a  fluctuation  existed,  we 
substitute  the  benchmark  rate  for  the 
daily  rate.  For  a  complete  discussion  of 
the  Department's  exdiange  rate 
methodology,  see  Change  in  Policy 
Regarding  Currency  Conversions,  61  FR 
9434  (March  8, 1996). 

E.  Produced  As  vs.  Sold  As 

Section  771(16)(A)  of  the  Act 
expresses  a  clear  preference  for 
matching  sales  in  the  United  States  with 
sales  in  the  home  market  of 
merchandise  that  is  "identical  in 
physical  characteristics."  See  CEMEX, 
S.A.  V.  United  States,  133  F.3d  897  (Fed. 
Cir.  1998).  When  circxmistances  require 
the  Department  to  compare  non- 
identical  merchandise,  the  statute,  at 
section  773(a)(6)(C)(ii)  of  the  Act, 
provides  for  an  adjustment  for  price 
differences  attributable  to  differences  in 
physical  characteristics. 

Since  the  inception  of  this 
proceeding,  we  have  seen  that  all 
cement  generally  conforms  to  the 
standards  established  by  the  ASTM. 
These  standards  tend  to  classify  cement 
according  to  its  physical  characteristics, 
dimensional  characteristics,  and/or 
performance  properties.  Also  from  the 
outset,  interested  parties  and  the 
Department  have  used  ASTM  standards 
to  identify  merchandise  subject  to  this 
antidumping  order  and  to  inform  how, 
and  on  what  basis,  we  match  sales  of 
identical  or  similar  merchandise. 
Specifically,  the  Department  has  sought, 
wherever  possible,  to  match  sales  of 
ASTM  standard  Type  II  to  Type  n, 
ASTM  standard  Type  V  to  Type  V,  and 
so  forth. 

During  the  period  covered  by  the 
original  investigation,  the  Department 
discovered  one  or  more  instances  where 
Mexican  producers  sold  cement  meeting 


one  ASTM  standard  as  if  it  were  cement 
meeting  a  lower  (included)  ASTM 
standard.  However,  in  the  final 
determination,  the  Department 
described  these  sales  as  a  mistake  and 
not  "the  ordinary  practice  in  the 
industry."  Final  Determination  of  Sales 
at  Less  Than  Fair  Value,  Gray  Portland 
Cement  and  Clinker  from  Mexico.  55  FR 
29244,  29248  (1990).  Therefore,  based 
on  the  fact  that  it  was  the  normal 
industry  practice  to  produce  and  sell  on 
the  same  basis,  the  Department  accepted 
that  "matching  by  ASTM  standard  was 
the  most  reasonable  basis  for  making 
equitable  identical  merchandise 
comparisons."  Id.  at  29248. 

Devising  a  methodology  for  matching 
sales  is  often  a  difficult  task  and  the 
courts  have  recognized  that  the 
Department  has  broad  discretion  "to 
choose  the  manner  in  which  •  •  * 
merchandise  shall  be  selected."  Koyo 
Seiko  Co.  v.  United  States,  66  F.3d  1204, 
1209  (Fed.  Cir.  1995).  We  have  sought, 
throughout  each  of  the  past  seven 
reviews,  including  the  present  one,  to  (i) 
match  based  on  physical  characteristics, 
(ii)  rely  on  ASTM  standards  to 
distinguish  one  type  of  cement  from 
another,  and  (iii)  rely  on  sales 
documentation  as  a  convenient 
surrogate  for  more  direct  evidence  (e.g., 
mill  test  certificates)  of  cement  type. 

In  the  instant  review,  the  Department 
requested  CEMEX  to  report  home 
market  and  U.S.  sales  data  on  both  an 
"as  produced"  basis  (i.e.,  reporting  the 
physical  properties  of  each  product 
sold),  and  on  an  "as  sold"  basis.  CEMEX 
reported  that  it  produced  cement 
meeting  the  physical  specifications  of 
Type  V  cement,  and  sold  this  cement  in 
the  home  market  as  Types  I.  n,  and  V 
cement.  This  Type  V  cement  was 
produced  by  CEMEX's  Yaqui  and 
Campana  plants,  which  are  located  in 
the  Hermosillo  region.  CEMEX  noted, 
and  the  record  reflects,  that  Yaqui  and 
Campana  are  the  only  two  CEMEX 
plants  which,  on  a  consistent  basis, 
produce  cement  meeting  the  physical 
requirements  of  one  type  of  cement  and 
sell  that  cement  as  another  type  of 
cement. 

Under  these  circumstances,  we 
believe  it  would  be  unreasonable  to 
match  merchandise  on  a  "sold  as"  basis. 
First,  it  would  make  any  cost  of 
production  or  DIFMER  calculations 
more  difficult,  if  not  impossible. 
Moreover,  such  an  approach  would  not 
address  any  sales  that  were  merely 
labeled  "gray  portland  cement"  or 
"cement."  Finally,  a  "sold  as"  approach 
would  lend  itself  to  the  type  of  product 
manipulation  about  which  petitioner 
has  so  often  expressed  concern. 
Therefore,  for  purposes  of  the  instant 


review,  the  Department  has  matched 
based  on  the  products  as  produced. 

F.  Ordinary  Course  of  Trade       ~^ 

Section  773(a)(1)(B)  of  the  Act 
requires  the  Department  to  base  NV  on 
"the  price  at  which  the  foreign  like 
product  is  first  sold  (or  in  the  absence 
of  sales,  offered  for  sale)  for 
consumption  in  the  exporting  country, 
-in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade." 
Ordinary  course  of  trade  is  defined  as 
"the  conditions  and  practices  which,  for 
a  reasonable  time  prior  to  the 
exportation  of  the  subject  merchandise, 
have  been  normal  in  the  trade  under 
consideration  with  respect  to 
merchandise  of  the  same  class  or  kind." 
The  purpose  of  the  ordinary  course  of 
trade  provision  "is  to  prevent  dumping 
margins  bom  being  based  on  sales 
which  are  not  representative"  of  the 
home  market.  Monsanto  Co.  v.  United 
States,  698  F.  Supp.  275,  278  (OT 
1988).  By  basing  the  determination  of 
NV  upon  representative  sales,  the 
provision  helps  to  ensure  that  the 
comparison  between  NV  and  U.S.  sales 
is  done  on  an  "apples  to  apples"  basis. 
Apart  from  identifying  certain  sales 
that  are  below  cost  (section  773(b)(1))  or 
between  affiliated  persons  (section 
773(0(2)),  Congress  has  not  specified 
any  criteria  that  the  Department  should 
use  in  determining  the  appropriate 
"conditions  and  practices"  which  are 
"normal  in  the  trade  under 
consideration."  Therefore,  "Commerce, 
in  its  discretion,  chooses  how  best  to 
analyze  the  many  factors  involved  in  a 
determination  of  whether  sales  are  made 
within  the  ordinary  course  of  trade." 
Thai  Pineapple  Public  Co.  v.  United 
States,  946  F.  Supp.  11, 14-17  (OT 
1996). 

The  Department's  ordinary  course  of 
trade  inquiry  is  far-reaching.  It  evaluates 
not  just  "  'one  factor  taken  in  isolation 
but  rather  *  •  *  all  the  circumstances 
particular  to  the  sales  in  question.'"        , 
Murata  Mfg.  Co.  v.  United  States,  820  F. 
Supp.  603.  607  (OT  1993).  hi  short,  we 
examine  the  totality  of  the  facts  in  each 
case  to  determine  if  sales  are  being 
made  for  "unusual  reasons"  or  under 
"unusual  circimistances."  Electrolytic 
Manganese  Dioxide  from  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  58  FR  28551, 
28552  (1993). 

In  the  second  administrative  review  of 
this  order,  the  Department  determined 
that  CEMEX's  sales  of  Type  D  and  Type 
V  cement  were  outside  the  ordinary 
coiu^e  of  trade  and,  therefore,  could  not 
be  used  in  the  calculation  of  NV  (then 
referred  to  as  "foreign  market  value"). 
See  Gray  Portland  Cement  and  Clinker 
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from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  58  FR  47253. 27254  (Sept.  8, 
1993).  in  making  this  determination,  the 
Department  considered,  inter  alia, 
shipping  distances  and  costs,  sales 
volume,  profit  levels,  sales  history, 
home  market  demand  and  the 
promotional  aspect  of  sales.  See 
Decision  Memorandum  to  Joseph  A. 
Spetrini,  August  31, 1994;  see  also 
^morandum  fitom  Holly  A.  Kuga  to 
Joseph  A.  Spetrini,  August  31, 1993 
(public  versions  of  these  memoranda  are 
on  file  in  Room  B-099  of  the 
Department's  main  building).  Based 
upon  similar  facts  and  using  a  similar 
analysis,  the  Department  reached  the 
same  conclusion  in  the  final  results  of 
the  fifth  and  sixth  administrative 
reviews  for  certain  sales  of  Type  n  and 
Type  V  cement  by  CEMEX  in  Mexico. 
Gmy  Portland  Cement  and  Clinker  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review.  62  FR 
17148, 17151  (April  9  1997);  Gray 
Portland  Cement  and  Clinker  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review  63  FR 
12764, 12768  (March  16, 1998). 

In  the  instant  review,  the  petitioner 
alleged,  as  it  did  in  the  second,  fifth, 
and  sixth  reviews,  that  CEMEX's  sales  of 
Type  n  and  V  (produced  solely  as  Type 
V  from  the  Hermosillo  region)  cement  in 
Mexico  were  outside  the  ordinary 
course  of  trade.  Pursuant  to  section 
773(a)(1)(B)  of  the  Act,  the  Department 
has  examined  the  totaUty  of  the 
circumstances  surrounding  CEMEX's 
sales  of  cement  in  Mexico  that  are 
produced  as  Type  V  cement  and 
marketed  as  Types  I,  n,  and  V  (which 
are  identical  in  physical  characteristics 
to  the  cement  that  CEMEX  sells  in  the 
United  States).  Therefore,  based  on 
petitioner's  allegation  and  the  relevant 
findings  in  the  prior  review,  the 
Department  determined  that  it  had 
reasonable  grounds  to  believe  or  suspect 
that  CEMEX's  home  market  sales  of 
cement  meeting  the  physical 
specifications  of  Type  V  cement  were 
outside  the  ordinary  course  of  trade. 

A  full  discussion  of  our  preliminary 
conclusions,  requiring  reference  to 
proprietary  information,  is  contained  in 
a  Departmental  memorandum  in  the 
official  file  for  this  case  (a  public 
version  of  this  memorandum  is  on  file 
in  room  B-099  of  the  Department's  main 
building).  Generally,  however,  we  have 
found:  (i)  the  volume  of  Type  V  home 
market  sales  is  extremely  small 
compared  to  sales  of  other  cement  types, 
(ii)  the  niunber  and  type  of  customers 
purchasing  Type  V  cement  is 
substantially  different  from  other 
cement  types,  (iii)  shipping  distances 


and  freight  costs  for  Type  V  home 
market  sales  tends  to  be  significantly 
greater  than  for  sales  of  other  cement 
types,  and  (iv)  CEMEX's  profit  on  Type 

V  sales  tends  to  be  small  in  comparison 
to  its  profits  on  other  cement  types. 

There  are  two  other  factors,  historical 
sales  trends  and  the  "promotional 
quality"  of  Type  V  cement  sales,  which 
were  considered  by  the  Department  in 
the  second  administrative  review.  On 
September  25, 1997,  the  Department 
issued  a  questionnaire  requesting 
CEMEX  to  support  its  position  that 
home  market  sales  of  Type  V  cement 
were  in  the  ordinary  course  of  trade  by 
addressing,  among  other  things, 
"historical  sales  trends"  and  "marketing 
reasons  for  sales  other  than  profit." 
CEMEX's  response  (copies  of  its 
submission  from  the  fifth  and  sixth 
administrative  reviews)  failed  to  address 
these  two  items.  Thus,  as  facts  available, 
the  Department  finds  that  the  facts 
regarding  these  items  have  not  changed 
since  the  second  review  and  that:  (i) 
CEMEX  did  not  sell  Type  V  cement 
until  it  began  production  for  export  in 
the  mid-eighties,  despite  the  fact  that  a 
small  domestic  demand  for  such  existed 
prior  to  that  time;  and  (ii)  sales  of  Type 

V  cement  continue  to  exhibit  a 
promotional  quality  that  is  not 
evidenced  in  CEMEX's  ordinary  sales  of 
cement  (see  memorandum  frt)m  Holy  A. 
Kuga  to  Joseph  A.  Spetrini,  dated 
August  31. 1993).  A  pubUc  version  of 
this  memorandimi  is  on  file  in  room  B- 
099  of  the  Department's  main  building. 

For  the  reasons  stated  above,  the 
Department  has  preliminarily 
determined  that  CEMEX's  home  market 
sales  of  Type  V  cement  during  the 
review  period  were  outside  the  ordinary 
course  of  trade.  We  note  that  the  facts 
established  in  the  record  of  this  review 
are  very  similar  to  the  facts  which  led 
the  Department  to  determine  in  the 
second,  fifth  and  sixth  reviews  that 
home  market  sales  of  Type  V  cement 
were  outside  the  ordinary  course  of 
trade.  The  determination  involving  the 
second  review,  as  noted  above,  was 
affirmed  by  the  CIT  in  the  CEMEX  case. 
SUp  Op.  95-72  at  14. 

In  conclusion,  the  decision  to  exclude 
sales  of  Type  V  cement  from  the 
calculation  of  NV  centers  around  the 
unusual  nature  and  characteristics  of 
these  sales  compared  to  the  vast 
majority  of  CEMEX's  other  home  market 
sales.  Based  upon  these  differences,  the 
Department  has  preliminarily 
determined  that  they  are  not 
representative  of  C^iEX's  home  market 
sales.  Stated  differently,  these  sales 
were  not  within  CEMEX's  ordinary 
course  of  trade. 


F.  Fictitious  Market 

Petitioner  has  also  claimed  that 
CEMEX  established  a  fictitious  market 
in  Mexico  for  its  sales  of  "Type  II" 
cement.  Since  the  sales  in  question  have 
preliminarily  been  foimd  to  be  outside 
the  ordinary  course  of  trade  and, 
accordingly,  will  not  be  used  in  the 
calculation  of  NV,  it  is  not  necessary  for 
us  to  address  this  issue  for  these 
preliminary  results. 

G.  Level  of  Trade/CEP  Offset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  EP  or  CEP. 
The  NV  level  of  trade  is  that  of  the 
starting-price  sales  in  the  comparison 
market,  or,  when  NV  is  based  on 
constructed  value  (CV),  that  of  sales 
from  which  we  derive  selling,  general 
and  administrative  (SG&A)  expenses 
and  profit.  For  EP,  the  U.S.  level  of  trade 
is  also  the  level  of  the  starting-price 
sale,  which  is  usually  fitjm  exporter  to 
importer.  For  CEP,  it  is  the  level  of  the 
constructed  sales  &t>m  the  exporter  to 
the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP, 
we  examine  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  imaffiliated  customer. 
If  the  comparison-maiicet  sales  are  at  a 
different  level  of  trade,  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  level  of  trade  of  the 
export  transaction,  we  make  a  level  of 
trade  adjustment  under  section 
773(a)(7)(A)  of  the  Act,  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  imder 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa. 
62  FR  61971  (November  19, 1997). 

First,  based  upon  a  review  of  the 
selling  functions  performed  by  CEMEX 
and  GDC  along  the  chain  of  distribution, 
we  have  determined  that  CEMEX's  and 
CDC's  Type  I  home  market  sales  are  at 
different  levels  of  trade.  Second,  we 
determined  that  CEMEX's  and  CDC's 
Type  I  home  market  sales  are  also  at 
different  levels  of  trade  frt>m  CEMEX's 
CEP  sales  and  CDC's  CEP  and  EP  sales. 
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For  a  complete  discussicm  of  the 
Department's  LOT  analysis,  see 
Momorandum  to  the  File  regarding 
Level  of  Trade,  dated  August  31, 1998. 
In  simimary,  we  found  tluit:  (1)  there  are 
quantitative  and  quaUtative  differences 
in  the  selling  fimctians  perfcmned  by 
CEMEX  in  the  home  maiicet  as 
compared  to  CEMEX's  CEP  sales,  CDC's 
CEP  sales,  and  CDC's  EP  sales:  (2)  there 
are  also  quantitative  and  qualitative 
differences  in  the  selling  functions 
performed  by  CDC  in  the  home  market 
as  compared  to  CEMEX's  CEP  sales, 
CDC's  CEP  sales,  md  CDC's  EP  sales:  (3) 
each  of  the  above-mentioned  levels  of 
trade  are  separate  and  distinct  levels:  (4) 
we  do  not  have  information  which 
would  allow  us  to  examine  pricing 
patterns  based  on  CEMEX's  or  CDC's 
sales  of  other  products  at  the  same  level 
as  the  U.S.  CEP  sales  (CEMEX  and  CDC) 
or  U.S.  EP  sales  (CDC)  to  make  a  level 
of  trade  adjtistment;  and  (5)  we  have 
determined  that  CEMEX's  NV  and 
CDCs  NV  are  at  more  advanced  levels 
of  trade  than  CEMEX's  CEP  and  CDC's 
CEP  level  of  trade.  Thoefore,  in 
accordance  with  section  773(aX7)(B)  of 
the  Act,  we  granted  a  CEP  offset  for  CEP 
sales  made  by  CEMEX  and  CDC  As 
stated  above  in  point  (2)  we  determined 
that  CIXl's  EP  sales  are  at  a  different 
level  of  trade  as  compared  to  CEMEX's 
home  market  and  CDC's  home  market 
sales,  however  we  made  no  similar 
ofCset,  since  neither  the  Act  nor  the 
regulations  envision  this  type  of 
adjustment  for  EP  sales.  Fiiuilly.  record 
evidence  indicates  that  CEMEX  and 
CDC  sell  physically  different  products 
in  the  U.S.  maricet  In  other  words, 
CEMEX  sells  physically  Type  V  cement 
in  the  U.S.,  whereas  dX:  sells 
physically  Type  II  cement.  Therefore, 
for  purposes  of  this  administrative 
review,  we  have  determined  that  the 
most  accurate  means  of  comparison 
would  be  on  a  company-specific  basis. 
For  piirposes  of  our  margin  calculation, 
we  compared  CEMEX's  home  market 
sales  to  CEMEX's  CEP  sales,  and  we 
compared  CDC's  home  market  sales  to 
CDC's  CEP  and  EP  sales.  This  approach 
allows  us  to  calculate  the  most  accurate 
DIFMER  adjustment.  See  DIFMER 
section  of  notice  above. 

Prriiminaiy  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  dumping 
margin  for  CEN^QIX  for  the  period 
August  1, 1996.  through  July  31. 1997. 
to  be  56.89  percent.  Interested  parties 
may  request  disclosiue  within  five  days 
of  the  date  of  publication  of  this  notice. 
Any  interested  party  may  request  a 
hearing  within  30  days  of  puolication. 
Any  hearing,  if  requested.  wiU  be  held 


44  days  after  the  date  of  publication  or 
the  fint  business  day  thereafter.  Case 
briefe  and/or  other  written  comments 
from  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments.  - 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication  of 
this  notice.  The  Department  will 
publish  its  final  results  of  this 
administrative  review,  including  its 
analysis  of  issues  raised  in  any  written 
comments  or  at  a  hearing,  not  later  than 
180  days  after  the  date  of  publicatian  of 
this  notice. 

Upon  completion  of  this  review,  the 
Department  shaU  determine,  and  the 
Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  'The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties.  We 
will  base  the  assessment  of  antidumping 
duties  on  the  entered  value  of  the 
covered  merchandise. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
review,  as  provided  by  section  751(a)(1) 
of  the  Act:  (1)  The  cash  deposit  rate  for 
the  reviewed  company  wiU  be  the  rate 
determined  in  the  final  results  of 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  mentioned 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period:  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  in  the 
original  LTFV  investigation,  but  the 
manulacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacture  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  61.85  percent,  the  all 
others  rate  from  the  LTFV  investigation. 

These  deposit  requirements,  when 
imposed,  wall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review.  This  notice 
also  serves  as  a  preliminary  reminder  to 
importers  of  their  responsibility  under 
19  CFR  351.402(f)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failiue  to  comply  with 


this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  dumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act 

Dated:  August  31, 199S. 
loMph  A.  Spetrini. 

Acting  Assistant  Secnkay  for  Import 
Administration. 

(FR  Doc  96-24347  Filed  0  0  08;  8:45  am) 


DEPARTMENT  OF  COiMERCE 

National  Oceanic  and  Atmoapherfe 
Administration 

Swordllah  and  Shark  Fiaheries  Veaael 
IdantHication  Requiramenta 

ACTION:  Proposed  collection;  comment 
request. 


r:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/w  c(mtinuing  information 
collections,  as  required  by  Uie 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DAICS:  Written  comments  must  be 
submitted  on  or  before  November  9. 
1998. 


Direct  all  written  commmts 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officw,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  OONTACT: 
Requests  for  additional  information  Of 
copies  of  the  information  collection 
in8trument(s)  and  instructions  should 
be  directed  to  Christopher  Rogers, 
Highly  Migratory  Species  Management 
Division  (F/SFl),  Office  of  Sustainable 
Fisheries,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910: 
(301)  713-2347. 
8UPW  rMTMTARY  INFORMATION; 

LAbstTMA 

For  vessels  permitted  in  the  swordfish 
or  shark  fisheries,  the  vessel's  official 
number  is  required  to  be  displayed  on 
the  port  and  starboard  side  of  the 
deckhouse  or  hull,  and  on  a  weather 
deck,  so  as  to  be  clearly  visible  from  an 
enforcement  vessel  or  aircraft.  Certain 
regulations  for  these  fisheries  require 
enforcement  Mdiile  at-sea  (e.g.,  closed 
areas  or  seasons,  gear  restrictions,      <* 
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prohibited  transfer  of  catch,  etc.).  This 
requirement  is  necessary  to  identify 
vessels  at  sea. 

n.  Method  of  Collection 

There  is  no  form  used  or  information 
collected  under  this  requirement 
Permits  are  issued  to  vessel  operators 
(under  a  separate  information 
collection)  and  the  permitted  vessel's 
official  number  is  marked  on  the  hull  of 
the  vessel. 

m.DaU 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  (operators  of  vessels 
permitted  in  the  swordfish  and  shark 
fisheries). 

Estimated  Number  of  Respondents: 
800. 

Estimated  Time  Per  Response:  45 
minutes  (3  locations  @  15  minutes 
each). 

Estimated  Total  Annual  Burden 
Hours:  600. 

Estimated  Total  Annual  Cost  to 
Public:  $24,000  ($30  per  vessel). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biirden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  Information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  September  2, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Qearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(FR  Doc  9S-24209  Filed  9-9-98;  8:45  am] 
aaxMQ  CODE  3S1»-<2-P 


DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 

[LD.08319eA] 

South  Atlantie  Fishary  Management 
Council;  Public  Meetings 

AOENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  pubUc  meetings. 

summary:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  of  its  Bluefish.  Calico 
Scallop,  Joint  Executive  & 
Finance,Snapper  Grouper,  and  Habitat 
Committees;  and  a  Coimdl  Session. 
DATES:  The  meetings  vtrill  be  held  from 
September  21-25. 1998.  See 
8UPPl£MB«rARY  INFORMATION  for  specific 
dates  and  times. 

addresses:  The  meetings  vyill  be  held  at 
the  Town  and  Country  Inn,  2008 
Savannah  Highway,  Charleston,  SC 
29407;  telephone:  (843)  571-1000;  (800) 
334-6660. 

Council  address:  South  Atlantic 
Fishery  Management  Coimdl.  One 
Southpark  Circle,  Suite  306;  Charleston. 
SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Buchanan,  PubUc  Information 
Officer;  telephone:  (843)  571-4366;  £ax: 
(843)  769-4520;  email: 
susan.buchanan@noaa.gov 
SUPPtaiENTARY  INFORMATION: 

Meeting  Dates 

September  21. 1998. 1:30  p.m.  to  3:30 
p.m. — ^Bluefish  Committee; 

The  Bluefish  Committee  will  review 
bluefish  public  hearing  comments  and 
develop  committee  recommendations 
for  Bluefish  Amendment  1.  The 
committee  will  also  review  actions  for 
1999; 

September  21. 1998. 3:30  p.m.  to  5:30 
p.m. — Calico  Scallop  Committee; 

The  committee  will  review  the  draft 
Calico  Scallop  Fishery  Management 
Plan  (FMP)  and  NMFS  comments  on  the 
plan  before  making  final  committee 
recommendations  for  the  plan; 

September  22. 1998. 8:30  a.m.  to 
12:00  p.m. — ^Jolnt  Executive  and 
Finance  Committees; 

The  committees  will  review  and 
approve  the  proposed  1999  Coimdl 
budget  and  schedule  of  activities; 

September  22. 1998. 1:30  p.m.  to  5iX) 
p.m. — Snapper  Grouper  Committee; 

The  committee  will  review  current 
available  data  for  greater  amberjack, 
snowy  grouper  and  golden  tilefish  and 


develop  management  recommendations 
for  greater  amberjack.  If  changes  are 
made  for  greater  amberjack,  the 
committee  will  approve  a  framework 
adjustment  \o  the  Snapper  Groupw  • 
Plan. 

The  committee  will  also  take 
additional  action  on  the  interim  request 
for  Amendment  9  to  the  Snapper 
Grouper  FMP; 

September  23. 1998.  8:30  a.m.  to 
12.-00p./n.— Habitat  Committee; 

The  committee  will  finalize 
recommendations  on  the  Habitat  FMP, 
the  Habitat  Comprehensive  Amendment 
and  the  Calico  Scallop  and  Sargassum 
FMPs  and  develop  committee 
recommendations  on  Gulf  Council 
habitat  actions; 

September  23. 1998, 1:30  p.m.  to  6:00 
p.m. — Coundl  Session; 

The  Coimdl  will  hold  elections  for  a 
new  chairman  and  vice  chairman  and 
make  presentations  from  1:45  to  2:15; 

Begiiming  at  2:15  p.m.  the  Coundl 
will  take  public  comment  on  the  South 
Atlantic  Coundl's  Habitat  Plan,  Calico 
Scallop  FMP  and  Sargassum  FMP,  the 
Habitat  Comprehensive  Amendment, 
and  the  Comprehensive  Sustainable 
Fisheries  Ad  Amendment  Public 
comment  will  also  be  taken  on  Gulf 
Council  actions  on  habitat  and  other 
SFA  provisions  relative  to  coastal 
pelagics  and  spiny  lobster; 

From  4:15  p.m.  (or  immediately  after 
the  end  of  public  comment)  to  6:00  p.m. 
the  Coundl  will  hear  the  Habitat 
Committee  report  and  approve  the 
Habitat  FMP  for  submission  to  the 
Seaetary  of  Commerce; 

September  24, 1998. 8:30  a.m.  to  7M) 
p.m. — Coundl  Session; 

From  8:30  a.m.  to  12:00  noon  the 
Habitat  Committee  report  will  resume, 
and  the  Coundl  will  approve  die 
Habitat  Comprehensive  Amendment 
and  the  Sargassum  FMP  for  submission 
to  the  Secretary  of  Commerce,  as  well  as 
GiUf  Coundl  actions  relative  to  habitat; 

From  1:30  p.m.  to  2:30  p.m.  the 
Coundl  vdll  hear  the  Calico  Scallop 
Committee  report  and  approve  the 
Cahco  Scallop  FMP  for  submission  to 
the  Secretary  of  Commerce; 

From  2:30  p.m.  to  4:30  pjn.  the 
Coundl  will  approve  the 
Comprehensive  Sustainable  Fisheries 
Ad  Amendment  for  submission  to  the 
Secretary  of  Commerce; 

From  4:30  p.m.  to  6:00  p.m.  the 
Coundl  will  hear  the  Snapper  Grouper 
Committee  report  after  taking  public 
comment  on  the  Amberjack  framework 
action.  The  Council  will  take  further 
action  on  greater  amberjack 
management  and  the  Snapper  Grouper 
Amemiment  9  interim  request; 
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From  6:00  p.m.  to  6:30  p.m.  the 
Council  will  hear  the  Bluefish 
Committee  report  and  approve 
recommendations  for  Bluefish 
Amendment  1; 

From  6:30  p.m.  to  7:00  p.m.  the 
Coundl  will  hear  the  Executive  and 
Finance  Committee  report  and  approve 
the  Council's  1999  activities  schedule 
and  budget; 

September  25. 1 998,  8:30  a.m.  to  1 .00 
p.m. — Coundl  Session; 

The  Council  will  review  the  Mackerel 
Advisory  Panel's  request  to  allow 
^tention  of  Spanish  mackerel  in  the  gill 
net  fishery  for  spot,  hear  NMFS  reports 
on  the  status  of:  Implementation  of 
Snapper  Grouper  Amendment  8; 
Snapper  Grouper  Amendment  9;  Golden 
Crab  Framework  #1;  1998-1999 
Mackerel  Framework  Action;  quotas  for 
Atlantic  king  mackerel.  Eastern  zone 
Gulf  king  mackerel,  Atlantic  Spanish 
mackerel,  snowy  grouper,  golden 
tilefish,  wreckfish,  and  South  Atlantic  ~ 
octocorals.  The  Coundl  will  also  hear 
reports  on  the  Billfish  and  Highly 
Migratory  Spedes  Advisory  Panel 
meetings,  cannonball  jellyfish,  the 
Council  chairmen's  meeting,  and  the 
Atlantic  Coastal  Cooperative  Statistics 
Program  before  hearing  agency  and 
liaison  reports  and  discussing  other 
business  and  upcoming  meetings. 

Althou^  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Ad, 
those  issues  may  not  be  the  subjed  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
spedfically  identified  in  the  agenda 
listed  in  this  notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  direded  to  the  Coundl  office 
(see  ADDRESSES)  by  September  14, 1998. 

Dated:  September  4, 1998. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Serrice. 
(FR  Doc.  98-24307  Filed  9  4.98;  3:38  pm] 
BILUNO  CODE  3S10-22-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  083198B] 

Westem  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Westem  Pacific  Fishery 
Coundl  (Council)  vtrill  hold  the  1st 
meeting  of  its  Coral  Reef  Ecosystem  Plan 
Team  (CREPT)  In  Honolulu,  HI. 
DATES:  The  CREPT  meeting  will  be  held 
on  September  3D-Odober  1, 1998,  from 
8:30  a.m.  to  5:00  p.m.,  each  day. 
ADDRESSES:  The  CREPT  meeting  will  be 
held  at  the  Coundl  office  conference 
room,  1164  Bishop  St,  Suite  1400, 
Honolulu,  HI;  telephone:  (808-522- 
8220). 

Council  address:  Westem  Pacific 
Fishery  Management  Council,  1164 
Bishop  St,  Suite  1400,  Honolulu.  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Slmonds,  Executive  Diredor; 
telephone:  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  The 
CREPT  will  discuss  and  may  make 
recommendations  to  the  Coundl  on  the 
agenda  items  below.  The  order  in  which 
agenda  items  will  be  addressed  can 
change. 

Wednesday.  September  30,  1998.  8:30 
a.m. 

1.  Orientation  to  Coundl  family  and 
system 

2.  Overview  of  coral  reef  related 
Fishery  Management  Plans  (FMPs)  from 
other  regions 

3.  Summary  of  recent  coral  reef 
assessments  in  the  Westem  Pacific 
Region 

4.  Island  updates  on  current  coral  reef 
related  issues,  including  non-self- 
governing  possessions  and  intemational 
issues 

Thursday.  October  1. 1998,  8:30  a.m. 

5.  Development  of  the  Westem  Pacific 
Council's  Coral  Reef  Ecosystem  FMP, 
indudlng  goals  and  objectives,  outline 
for  draft  FMP,  section  assignments,  and 
timetable  for  completion 

6.  Coral  reef  funding  needs  for  FMP 
development,  assessment  and 
monitoring,  research  and  other 

7.  Administrative  matters 

8.  Other  Business. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Coundl  for  discussion,  in  accordance 


with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Ad, 
those  issues  may  not  be  the  subjed  of 
formal  action  during  this  meeting. 
Action  will  be  restrided  to  those  issues 
spedfically  Identified  in  the  agenda 
listed  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Slmonds,  808-522-8220 
(voice)  or  808-522-6226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  September  4. 1998. 
Rkhurd  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc  98-24355  Filed  9-9-98;  8:45  am] 
SaXMQ  CODE  361fr.42-F 


COMMTTTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton.  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetatile  Ht>er  Textiles  and 
Textile  Products  Produced  or 
Manufactured  In  Bangladesh 

September  3, 1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA) 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  10, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  Intemational  Trade  SpeciaUst 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Anthority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.Q  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  spedal  ^ft  and 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  In  terms  of  HTS 
numbers  is  available  In  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
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Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  62564,  published  on 
November  24, 1997. 
D.  Michael  Hutdunson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 
Agreements 

Septembers,  1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  19, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  6ber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1998  and  extends  through 
December  31, 1998. 

Effective  on  September  10, 1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Categofy 

Adjusted  twelve-month 
limit  1 

334 

155,563  dozen 

335 

212,320  dozen.    " 

336/636 

404  767  dozen 

338/339 

1  482  333  dozen 

341  

2,554,228  dozen 

342/642 

495  671  dozen 

351/651  

762  780  dozen  -^ 

352/652 

10,956,665  dozen 

27  111  104  numt)ers 

369-S2  

634 

1,781,780  kilograms. 
583  056  dozen 

636/639 _ 

641  

1,879,869  dozen. 
420.473  dozen 

647/648 

1.702  760  dozen 

847 , 

176.170  dozen 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1997. 

^Categoty  369-S:  only  HTS  number 
6307.102005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  aSairs 
exception  of  the  rulemaking  provisions  of  S 
U.S.Q  553(a)(1). 

Sincerely, 

D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  98-24341  Filed  9-9-98;  8:45  am] 
MUMO  CODE  aSIO-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  Egypt 

September  4, 1998. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

Umits. 

EFFECTIVE  DATE:  September  10, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  ciurent  limit  for  Categories  300/ 
301  is  being  increased  for  swing, 
reducing  the  limit  for  Category  227  to 
account  for  the  swing  being  appUed.  In 
addition,  the  limit  for  Categories  300/ 
301  is  being  increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  67829.  published  on 
December  30, 1997. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  4, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufoctured  in  the  Arab  Republic  of  Egypt 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1998  and 
extends  through  December  31, 1998. 


Efiiective  on  September  10, 1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 

limits 

Fabric  Group 

218-220,  224- 

101.932.811  square 

227,  3ia-02 

meters  equivalent 

314-03.  315- 

0*,  317-05. 

and  32fr-0«.  as 

a  group. 

Sublevel  within  Fath 

ric  Group 

227 

19.288.772  square 

meters. 

Level  not  in  a  group 

300/301  

11.721.127  kilograms 

of  which  not  more 

than  3.330.536  kilo- 

grams shall  be  In 

Category  301. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1997. 

^Csaegory  313-0:  all  HTS  numbers  except 
5208.52.3035.  5208.52.4035  and 

5209.51.6032. 

3  Category  314-0:  all  HTS  numbers  except 
5209.51.6015. 

^Category  315-0:  all  HTS  numbers  except 
5208.52.4055. 

5  Category  317-0:  all  HTS  numbers  except 
5208.59^085. 

« Category  326-0:  all  HTS  numbers  except 
5208.592015.  5209.59.0015  and 

5211.59.0015. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 

D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  98-24342  Filed  9-9-98;  8:45  am] 
BIUINQ  COOE  3810-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Poland 

September  3. 1998. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  September  10. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  Intemationial  Trade 
Speciahst.  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
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(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Audiority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  Umit  for  Category  443  is 
being  increased  for  swing  and  carryover, 
reducing  the  limit  for  Category  410  to 
accotmt  for  the  swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
pubUshed  on  December  17, 1997).  Also 
see  62  FR  63525,  published  on 
December  1, 1997. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  3, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  24, 1997  by  the 
Chairman,  Committee  for  the  hnplementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufoctured  in  Poland  and  exported  during 
the  period  which  began  on  January  1, 1998 
and  extends  through  December  31, 1998 

Effiective  on  September  10, 1998,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Adjusted  limits 

410 

443  ..„ 

2,629,654  square  me- 
ters. 
266,544  numbers. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  Decemt>er 
31.  1997 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Ag^ments. 
(FR  Doc.  98-24340  Filed  9-9-98;  8:45  am) 

BaUNQ  CODE  3610-OiWF 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meetir>g 

TIME  AND  DATE:  Thursday,  September  17. 

1998,  2:00  p.m. 

LOCATION:  Room  410,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Closed  to  the  PubUc. 
MATTER  TO  BE  CONSIDERED:  Compliance 
Status  Report.  The  staff  will  brief  the 
Commission  on  the  status  of  various 
compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  September  8, 1998. 
Sadye  E.  Dunn, 
Secretary. 
(FR  Doc.  96-24492  Filed  9-8-98;  3:25  pm] 

BILLING  CODE  S96S-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Draft  Environmental  impact  Statement 
for  Schofieid  Barracits  Wastewater 
Treatment  Plant  Effluent  Treatment 
and  Disposal,  Oahu,  HI 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availabiUty. 

SUMMARY:  This  Notice  of  Availability  is 
for  a  Draft  Enviroiunental  Impact 
Statement  PEIS)  to  assess  the  effects  of 
implementing  a  system  to  dispose  of 
wastewater  effluent  firom  Schofieid 
Barracks,  Wheeler  Army  Airfield,  and 
adjacent  military  lands. 

DATES:  Written  public  comments 
received  within  45  days  of  the 
publication  of  the  Environmental 
Protection  Agency's  Notice  of 
Availability  for  this  action  will  be 
addressed  in  the  Final  Environmental 
Impact  Statement. 

ADDRESSES:  Written  comments  should 
be  forwarded  to:  U.S.  Army  Engineer 
District,  Honolulu,  ATTN:  CEPOH-ED- 
E  (Mr.  Edward  Yamada),  Fort  Shatter,  HI 
96858-5440. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  Yamada  at  (808)  438-5421 
or  fax:  (808)  438-7801. 

SUPPLEMENTARY  INFORMATION:  Under  the 
lead  alternative,  the  Army  would 
improve  its  Schofieid  Barracks 
Wastewater  Treatment  Plant  to  provide 


a  higher  quaUty  effluent  that  would 
meet  new  State  of  Hawaii  guidelines  for 
effluent  reuse.  Part  of  the  effluent  would 
be  used  to  irrigate  two  Army  golf 
courses.  The  balance  would  then  be 
provided  to  Dole  Foods  Corporation  and 
possibly  other  agricultiu^l  interests  for 
irrigation  reuse  in  Central  Oahu.  Wet 
weather  discharge  would  be  into  Lake 
Wilson,  an  agricultural  reservoir  owned 
by  Dole  Foods  Corporation.  The  lead 
ahemative  would  preclude  the 
construction  of  a  long  pi{}eline  to  the 
coastline  and  avoid  disposal  into  the 
ocean. 

Other  alternatives  considered  by  the 
DEIS  include  the  no  action  alternative, 
which  would  limit  the  use  of  the  Army 
effluent  under  the  State  of  Hawaii 
guidelines  for  effluent  reuse,  and  a  joint 
project  with  the  City  and  County  of 
Honolulu  (CCH)  that  would  require 
construction  of  a  new  14-mile  pipeline 
from  Central  Oahu  to  the  CCH's 
HonouliuU  Wastewater  Treatment  PlaiU 
at  the  Ewa  area. 

None  of  the  alternatives  considered, 
with  the  possible  exception  of  the  no 
action  alternative,  are  anticipated  to 
have  significant  environmental  impact. 
The  Army's  lead  alternative  provides 
the  most  potential  for  effluent  reuse  in 
Central  Oahu. 

Public  scoping  meetings  have  been 
held  and  public  meetings  will  be  held 
after  distribution  of  the  DEIS.  All 
interested  individuals,  private 
organizations,  and  government  agencies 
are  encoiuaged  to  provide  input  into  the 
EIS  review  process. 

Coordination  will  be  undertaken  with 
adjoining  land  owners;  the  U.S. 
Environmental  Protection  Agency;  other 
Federal  agencies:  State  of  Hawaii 
agencies  such  as  the  Department  of 
Health,  Department  of  Land  and  Natural 
Resources,  Department  of 
Transportation,  Etepartment  of  Business 
and  Economic  Envelopment,  Office  of 
State  Planning,  and  Office  of 
Environmental  Quality  Control;  City 
and  County  of  Honolulu  agencies  such 
as  Board  of  Water  Supply,  Department 
of  Public  Works,  Department  of  Land 
Utilization,  and  Department  of  General 
Planning;  and  oiganizations  such  as  the 
MiUlani  and  Wahiawa  Neighborhood 
Boards. 

The  U.S.  Army  Corps  of  Engineers 
will  act  as  an  agent  and  point  of  contact 
for  the  proponent  25th  Infantry  Division 
(Light)  and  U.S.  Army  Hawaii. 
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Dated:  September  4, 1998. 
Raymond  J.  Fatz, 

Deputy  Assistant  Seaetaiyofthe  Army 
(Environment,  Safety  and  Occupational 
Health).  OASA  (I J^'E). 
IFR  Doc  98-24271  Filed  9-9-98: 8:45  ami 
MLUNQ  OOOf  >710-e«-«l 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AOENCY:  Department  of  Edtication. 
action:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Deputy  C3uef 
Information  OfBcer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507(})),  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  September  15, 1998. 
A  regvdar  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
November  9, 1998. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  shoiild 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afiiairs, 
Attention:  Danny  Werfel.  Desk  Officer: 
Department  of  Education,  Office  of 
Muiagement  and  Budget;  725  17th 
Street.  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651,  or  should  be 
electronically  mailed  to  the  internet 

address  Pat Sherrill9ed.gov,  or  should 

be  faxed  to  202-708-8196. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Patrick  J.  Sherrill  (202)  708-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-«0O-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 


public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  constiltation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collectioiL  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  m  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  die  quality,  utility, 
end  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  3, 1998. 
Sally  Budd, 

Acting  Deputy  Chief  Information  Officer. 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Federal  Direct  Consolidation 
Loan  Program  Application  Docimients. 

Abstract:  These  forms  are  the  means 
by  which  a  borrower  applies  for/ 
promises  to  repay  a  Federal  Direct 
Consolidation  Loan  and  a  lender  verifies 
an  eligible  loan  to  be  consolidated. 

Additional  Information:  This 
information  collection  includes  an 
application  and  promissory  note,  a 
promissory  note  endorser  addendum,  a 
verification  certificate,  and  a  request 
form  to  add  loans  to  an  existing  Federal 
Direct  Consolidation  Loan. 


Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profits. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  747,000. 

Burden  Hours:  528,250. 

[FR  Doc.  98-24253  Filed  9-»-98;  8:45  am] 
■HJJNQ  COM  400e-01-r 


DEPARTMENT  OF  EDUCATION 

SubnUsslon  for  OMB  Rvvlmr; 
Commont  Request 

AGENCY:  Department  of  Education. 
action:  Submission  for  OMB  Review; 
Comment  Request. 

SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperworiw  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
13, 1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
).  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPt.EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
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statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  prop(»ed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  ).- 
Sherrill  at  the  address  specified  above. 

Dated:  September  3, 1998. 

Sally  Bodd. 

Acting  Deputy  Queflnfonnatkm  Officer. 
Office  ofUie  Chief  Information  Offkxr. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Section  704  Aimual 
Performance  Report  (Parts  I  and  II). 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
hotiseholds;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't;  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Respcmses:  325. 
Burden  Hours:  13,000. 

Abstract:  Section  752  (I)  (2)  (A)  of  the 
Rehabilitation  Act  Amendments  o?  1992 
require  each  grantee  under  this  program 
to  submit  an  annual  report  to  the 
Commissioner  of  the  Rehabilitation 
Services  Administration  (RSA)  on 
essential  demographic,  service  and 
Outcome  information.  The  information 
collected  by  RSA  will  be  used  to 
evaluate  the  program,  including  the  new 
Government  Performance  Results  Act 
(CS>RA)  requirements,  and  make 
recommendations  to  Congress.  It 
provides  RSA  with  a  uniform  and 
efficient  method  of  monitoring  the 
program  for  compliance  with  statutory 
and  regulatory  requirements  and  to 
determine  substantial  progress  required 
for  funding  of  all  non-competing 
continuation  discretionary  grants.  The 
respondents  are  Centers  fw  Independent 
Living  and  Designated  State  Units. 

Office  of  Intergovernmental  and 
Interagency  Affairs 

Type  of  Review:  Existing. 

Title:  Sign-on  Forms  for  Partnership 
for  Family  Involvement  in  Education 
and  America  Goes  Back  to  SchooL 


Frequency:  One  time. 

Affected  Public:  Businesses  or  other 
fira^profits;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't;  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,000. 
Burden  Hours:  300. 

Abstract:  The  Partnership  fOr  Family 
Involvement  in  Education  (PFIE)  ofiisrs 
a  v^cle  for  schools,  community 
organizations,  employers,  and  f^th 
organizations  to  commit  to  promotiug 
ddldren's  learning  through 
development  of  {amily-s(^ool- 
community  partnerships.  America  Goes 
Back  to  School  (AGBTS)  is  an  annual 
PFIE  initiative  to  focus  attention  on 
improving  education  across  America 
through  sponsorship  of  AGBTS  events 
during  the  back-to-school  period.  PFIE 
utilizes  foxu'  specially-tailored,  sign-on 
forms,  each  develc^ped  bylnembns  of 
the  respective  sector,  to  add  to  a 
database  of  member  organizations. 
AGBTS  utilizes  an  event  sign-on  fcmn  to 
acquire  information  on  planned  back-to- 
school  events. 

(FR  Doc  98-24252  Filed  9-9-08;  8:45  am] 


DEPARTMENT  OF  EDUCATION 

Office  Ol  Poetsecondery  Educstton; 
Deedllne  of  Submission  of  instttuUonsI 
Agreenwnt  in  the  Federal  Perkins 
Program  Expended  Leadir>g  Option 

AQBCY:  Department  of  Education. 
ACTION:  Notice  of  deadline  of 
submission  of  institutional  agreement 
for  participation  in  the  Federal  Perkins 
Program  Expanded  Lending  Option. 

summary:  This  notice  establishes  the 
deadline  for  submission  of  the 
"Institutional  Agreement  For 
Participation  In  the  Federal  Peridns 
Loan  Program  Expanded  Lending 
Option  (ELO)"  (ELO  Participation 
Agreement)  by  those  eligible  institutions 
that  elect  to  participate  in  the  Federal 
Perkins  Loan  Program  ELO  in  the  199&- 
99  award  year  (the  period  from  Jidy  1, 
1998  through  June  30, 1999). 
CLOSMQ  DATE  FOR  TRANSMITTAL  OF  ELO 

PARTICIPATION  AOREBKBfT:  To  ensure 
participation  in  the  Federal  Peridns 
Loan  Program  ELO  in  the  1998-99 
award  year,  an  eligible  institution  that 
elects  to  participate  must  submit  its  ELO 
Participation  Agreement  by  October  1, 
1998. 

SUPPLBefTARY  INFORMATION:  The 
Federal  Perkins  Loan  Program  provides 
low-interest  loans  to  financially  needy 
students  attending  institutions  of  higher 


education  to  help  them  pay  their 
educational  coats.  The  ELO  is  available 
far  the  1998-99  award  year  for 
institutions  of  higher  education  that 
participate  in  the  Federal  Peiidns  Loan 
Program. 

To  be  eligible  to  partidpete  in  the 
Federal  Perkins  Loan  Program  ELO  for 
1998-99,  an  institution  must  have  had 
a  Federal  Perkins  Loan  cohort  rate  of  15 
percent  or  less  as  of  Jime  30, 1997,  and 
must  have  participated  in  the  Federal 
Peridns  Loan  Program  for  the  two 
previous  award  years  (1996-97  and 
1997-98).  In  addition,  an  institution 
must  enter  into  a  special  ELO 
Participation  Agreonent  with  the 
Secretary.  An  instituticm  that  elects  to 
participate  in  the  ELO  mtist  reqtiest 
participation  in  the  Expanded  Lending 
Option  by  selecting  the  "Yes"  box  in 
Part  n  of  Section  C  of  its  Fiscal 
Operations  Report  for  1997-98  and 
Application  to  Participate  for  1999- 
2000  (FISAP),  print  the  ELO 
Institutional  Agreonent  from  the 
Electronic  FISAP  software,  and 
complete,  sign,  date,  and  submit  the 
ELO  PartidpatioD  Agreement  by  the 
deadline  date  to  obtain  approval 

Institutions  that  become  Federal 
Peridns  Loan  Program  ELO  partidpants 
will  be  required  to  increase  the 
Institutional  Capital  Contribution  (ICC) 
to  at  least  a  dollar-for-dollar  matcb  with 
any  portion  of  the  1998-99  award  year 
Federal  Capital  Contribution  (FCC) 
received.  Only  new  FCC  received  on  in" 
after  July  1, 1998,  would  be  matched  at 
the  increased  rate.  Institutions  woidd 
not  match  funds  received  prior  to  July 
1 ,  1998,  at  the  higher  rate. 

Institutions  that  become  Federal 
Perkins  Loan  Program  ELO  partidpants 
may  make  loans  to  eligible  students  at 
higher  minrinnifn  ^nniiAl  and  aggregate 
limits  than  is  the  case  with 
nonpartidpating  institutions.  ELO 
participating  institutions  that  do  not 
ultimately  make  any  loans  at  the  higher' 
ELO  levels  for  the  1998-99  award  year 
must  still  hcmor  the  ELO  Partidpation 
Agreemoit  to  deposit  in  the  Federal 
Perkins  Loan  Prt^ram  Fund  an  IOC  at 
least  equal  to  the  1998-99  award  year 
FCC  deposited  into  the  Fimd.  All  other 
administrative  procedures  would 
remain  the  same  as  for  institutions  not 

partidpating  in  the  Federal  Perkins 

Loan  Program  ELO. 

ELO  Participation  Agreement 
Delivered  by  Mail:  An  ELO  Participation 
Agreement  delivered  by  mail  must  be 
addressed  to  the  U.S.  Etepartment  of 
Education,  Student  Finandal  Assistance 
Programs,  Institutional  Finandal 
management  Division,  Campus-Based 
Prt^rams— £}q>anded  Lending  Option. 
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P.O.  Box  23781.  Washington.  DC  20202- 
0781. 

An  institution  must  show  proof  of 
mailing  its  ELO  Participation  Agreement 
by  the  closing  date.  Proof  of  mailing 
consists  of  one  of  the  following:  (1)  A 
legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service,  (2)  a  legibly  dated  U.S.  Postal 
Service  postmark,  (3)  a  dated  shipping 
label,  invoice,  at  receipt  from  a 
commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  an  ELO  Participation  Agreement  is 
sent  through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (1)  A 
private  metered  postmark,  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service.  An  institution  should 
note  that  the  U.S.  Postal  Service  does 
not  uniformly  provide  a  dated  postmaric. 
Before  relying  on  this  method,  an 
institution  should  check  with  its  local 
post  office.  An  institution  is  encouraged 
to  use  certified  or  at  least  first-class 

mail. 

ELO  Participation  Agreement 
Delivered  by  Hand  and  Commercial 
Delivery  Services:  An  ELO  Participation 
Agreement  delivered  by  hand  must  be 
delivered  to  the  U.S.  Department  of 
Education,  Student  Financial  Assistance 
Programs,  Institutional  Financial 
Management  Division,  Campus-Based 
Finandal  Operations  Branch,  7th  and  D 
Streets,  SW.,  Room  4714,  Regional 
Office  Building  3,  Washington,  DC. 
Hand-delivered  ELO  Participation 
Agreements  will  be  accepted  between  8 
a.m.  and  4:30  p.m.  daily  (eastern 
Daylight  Time),  except  Saturdays, 
Sundays,  and  Federal  holidays.  An  ELO 
Participation  Agreement  that  is  hand- 
delivered  will  not  be  accepted  after  4:30 
p.m.  on  October  1, 1998. 

Applicable  Regulations:  The 
following  regulations  apply  to  this 
program: 

Student  Assistance  General 
Provisions,  34  CFR  part  668. 

Federal  Perkins  Loan  Program.  34 
CFR  part  674. 

Federal  Wori(-Study  Program,  34  CFR 
part  675. 

Federal  Supplemental  Educational 
Opportunity  (kant  Program,  34  CFR  Part 
676. 

Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965.  as 
amended.  34  CFR  Part  600. 

Federal  Family  Educational  Loan 
Program,  34  CFR  part  682. 

New  Restrictions  on  Lobbying.  34 
CFR  part  82. 

Government-wide  Debarment  and 
Suspension  (Non-procurement)  and 
Government-wide  Requirements  for 


Drug-Free  Woriq)l8ce  (Grants).  34  CFR 
part  85. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
information  concerning  ELO 
Participation  Agreement  submissions, 
contact  Sandra  Donelson,  Financial 
Management  Specialist,  Campus-Based 
Financial  Operations  Branch, 
Institutional  Financial  Management 
Division.X)ffice  of  Postsecondary 
Education.  600  Independence  Avenue 
SW.  (Room  4714,  ROB-3).  Washington. 
DC  20202-5452.  Telephone:  202-708- 
9751. 

For  technical  assistance  concerning 
the  Federal  Perkins  Loan  Program  ELO, 
contact  Gail  McLamon  or  Sylvia  R. 
Ross,  Program  Specialists.  Policy 
Development  EHvision.  Student 
Financial  Assistance  Programs.  Office  of 
Postsecondary  Education.  U.S. . 
Department  of  Education.  Telephone: 
202-708-8242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape  or  computer  diskette)  on 
request  to  the  contact  persons  listed  in 
the  preceding  paragraph. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.038,  Federal  Perkins  Loan 
Program) 

Dated:  September  3, 1998. 
David  A.  LoBgUMcker, 
Assistant  Secretary  for  Postsecondary 
Education. 

[FR  E)oa  98-24348  Filed  9-9-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Enargy  Information  Adminiatration 

Agancy  Information  Publication 
Activltiaa 

AOBICY:  Energy  Information 
Administration,  DOE 
ACTION:  Solicitation  of  comments  on 
proposed  revision  of  publication. 

smaviARY:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  bom  the  public  on  its 
proposal  to  revise  the  Petroleum 
Marketing  Monthly  (PMM)  publication. 
This  revision  includes  the  deletion  of 
some  data  and  the  addition  of  other 
data. 

DATES:  Comments  may  be  submitted  on 
or  before  November  9, 1998. 
ADDRESSES:  Send  comments  to  Jacob 
Boumazian.  EI-42,  Energy  Information 


Administration,  U.S.  Department  of 
Energy.  1000  Independence  Avenue. 
S.W..  Washington  DC  20585-0650.  (202) 
586-1256,  e-mail 

Jacob.Boiutiazian9eia.doe.gov,  and  fax 
(202)  586-4913. 

FOR  FURTHER  INFORMATK)N  CONTACT. 
Requests  for  additional  information 
should  be  directed  to  Jacob  Boumazian 
at  the  address  listed  above. 
SUPPtEMBITARY  INFORMATION: 


I.  Background 

n.  Current  Actions 

m.  Request  for  Comments 

L  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  93- 
275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91).  the 
EIA  is  obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program,  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  fut\ire  for  the  Nation's  economic 
and  social  needs. 

n.  Coirent  Actions 

The  EIA  proposes  to  discontinue  the 
hard  copy  publication  of  the  following 
data  contained  in  the  Petroleum 
Marketing  Monthly:  (1)  Historical 
summaries  of  refiner  only  gasoline 
volume  and  price  data  by  grade  (Tables 
6  and  7)  and  formulation  (Tables  8 
through  13).  The  price  data  tables  will 
be  replaced  with  more  comprehensive 
re&aersVresellers'  price  data;  ( 2) 
detailed  refiner  only  prices  of  distillate 
foel  oil  by  State  (Table  37);  and  (3)  State 
level  No.  2  distillate  price  data  for  all 
sellers  for  the  States  of  Idaho. 
Washington.  Oregon,  and  Alaska, 
contained  in  Tables  39  and  40.  EIA  will 
begin  publishing  No.  2  distillate  price 
data  for  Texas  and  California  in  those 
same  tables. 

Also,  Table  38  will  be  revised  to 
include  propane  price  data  for  select. 
States,  in  addition  to  the  PADD  level 
prices  currently  published.  The  more 
comprehensive  refiner/reseller  prices 
for  gasoline,  distillate,  residual  fuel  oil 
and  propane  will  continue  to  be 
provided  in  the  detailed  tables.  Gasoline 
sales  volume  data  collected  by  the  EIA- 
782C  survey,  "Monthly  Report  of  Prime 
Supplier  Scdes  of  Petrolexun  Products 
Sold  for  Local  Consumption"  will  also 
continue  to  be  published.  The  May  1999 
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issue  of  the  Petroleum  Marketing 
Monthly  with  preliminary  data  for 
February  1999  will  be  the  first  issue 
which  contains  the  revised  data. 

m.  Request  for  Comments 

Subscribers  to  the  Petroleum 
Marketing  Monthly  are  currently  being 
siuveyed  to  solidt  their  commmte  on 
these  changes.  Prospective  users  of 
these  data  and  other  interested  parties 
are  also  invited  to  comment  on  the 
actions  discussed  in  item  Q.  EIA  will 
carefully  consider  all  commenta 
regarding  hard  copy  publication  of  any 
data  series.  Notification  of  the  finalized 
revisions  will  be  published  in  the 
Federal  Register. 

Issued  in  Washington,  D.C  September  3, 
1998. 

JmfTLCamdbuTj, 

Agency  Qearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration: 

[FR  Doc  98-24278  Filed  9-9-98;  8:45  am) 
■RJJNQ  coot  MM-ei-r 


DEPARTMENT  OF  ENERGY 
Fadaral  Enargy  Ragulatory 


(IC96-7»-«01  FERC  Fomi  Na  7q 

Propoaad  Infonnation  Cdlaction  and 
Raquaat  for  Commanta 

September  3, 1998. 

AQENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  and  request  for  comments. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(0MB)  lot  review  imder  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  No.  104- 
13).  Any  interested  person  may  file 
comments  on  the  information  collection 
directiy  with  OMB  and  should  address 
a  copy  of  those  commenta  to  the 
Coinmission  as  explained  below.  The 
Commission  did  not  receive  any 
commenta  in  response  to  an  earlier 
notice  issued  June  19, 1998  and 
published  in  die  Federal  Register  on 
June  25. 1998  (63  FR  34638). 

DATES:  Commenta  regarding  this 
collection  of  information  are  best 
ass\ired  of  having  their  full  effect  if 
received  on  or  before  October  13. 1998. 
ADDRESSES:  Address  commenta  to  the 
Office  of  Management  and  Budget. 


Office  of  Information  and  Regulatory 
Affairs,  Attention:  Federal  Eror^ 
Regulatory  Commissi(Hi.  Desk  Officer. 
725  17th  Street,  N.W.  Washington,  D.C 
20503.  A  oopy  of  the  commenta  should 
also  be  sent  to  the  Federal  Energy 
Regulatory  Conunission,  Office  of  the 
Chief  Information  Officer,  Attention: 
Mr.  Michael  Miller,  888  First  Street 
N.E.,  Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873.  and  by  e-mail  at 
michael.miller9ferc.fed.us. 
SUPPLBMENTARY  INFORMATION: 

Description 

1.  Collection  of  Infonnation:  FERC 
Form  No.  73  "Oil  Pipelines  Service  Life 
Data" 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission 

3.  Control  No.:  OMB  No.  1902-0019. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  This 
is  a  mandatory  information  collection 
requirement. 

4.  Necessity  (rf  Collection  of 
Information:  Submission  of  the 
information  is  used  by  the  Commission 
to  implement  the  statutory  provisions  of 
Sections  306  and  402  of  the  Department 
of  Energy  Organization  Act  42  U.S.C. 
7155  and  7172,  and  Executive  Order  No. 
12009.  42  FR  46277  (September  13. 
1977).  From  these  statutory  sections  the 
Commission  assumed  jiuisdictional 
responsibility  for  oil  pipelines  from  the 
Interstate  Commerce  Act,  49  U.S.C. 
6501,  etal.  As  part  of  the  information 
necessary  for  the  subsequent 
investigation  and  review  of  the  oil 
pipeline  company's  proposed 
depreciation  rates,  the  pipeline 
companies  are  required  to  provide 
service  life  data  as  part  of  their  data 
submission  if  the  proposed  depreciation 
rates  are  based  on  remaining  physical 
Ufe  calculations.  This  service  life  data  is 
collected  and  submitted  on  FERC  Form 
No.  73. 

Data  submitted  by  an  oil  pipeline 
company  during  an  investigation  may 
be  either  initial  data  or  it  may  be  an 
update  to  existing  data  already  on  file. 
These  data  are  then  used  by  the 
Commission  as  input  to  several 
computer  programs  known  collectively 
as  the  Depreciation  Life  Analysis 
System  (DLAS)  to  assist  in  the  selection 
of  appropriate  service  lives  and  book 
depreciation  rates. 

Book  depreciation  rates  are  used  by 
oil  pipeline  companies  to  compute  the 
depreciation  portion  of  their  operating 


expense  which  is  a  component  of  their 
cost  of  service  which  in  turn  is  used  to 
determine  the  transportation  rate  to 
assess  customers.  StafTs  recommended 
book  depreciation  rates  become  legally 
binding  when  issued  in  an  order  by  the 
Conunission.  These  rates  remain  in 
effect  until  a  subsequent  review  is 
requested  and  the  outcome  indicates 
that  a  modification  is  justified.  The 
Commission  implementa  these  filing 
requirementa  in  the  Code  of  Federal 
Regulations  (CFR)  under  18  CFR  Parte 
347  and  357. 

5.  Respondent  Description:  The 
respondent  imiverse  currmtly 
comprises  on  average,  5  respondenta 
subject  to  the  Commission's 
jurisdictioiL 

6.  Estimated  Burden:  200  total  burden 
hoius.  5  respondenta.  1  response 
annually.  40  hours  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
Respondents:  200  hours  ••-  2,088  hours 
per  year  times  $109,889  per  year  equals 
$10,525.  The  cost  per  respondent  is 
equal  to  $2,105. 

Statutory  Authority:  49  U.S.C  6501. 
Lfanvood  A.  WdMB,  jr.. 
Acting  Secretary. 

[FR  Doc  98-24211  Filed  9-9-98;  8:45  am) 
■LUNO  OOK  cnr-ti-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commlaalon 

[Docket  Na  RPSS-aTT-OWq 

ANR  PIpallna  Company:  Noflea  of 
Propoaad  Changaa  In  FERC  Qaa  Tartff 

September  3. 1998. 

Take  notice  that  on  Augtist  31, 1998, 
ANR  Pipeline  Company  (ANR)  teiuiered 
for  filing,  as  part  of  ita  FERC  Gas  Tariff. 
Seomd  Revised  Volume  No.  1,  the 
following  tariff  sheete  proposed  to 
become  effective  September  1, 1998: 

Thirty-Third  Revised  Sheet  No.  8 
Thirty-Third  Revised  Sheet  No.  9 
Thirty-Second  Revised  Sheet  No.  13 
Thirty-Ninth  Revised  Sheet  Na  18 

ANR  states  that  the  above-refarenoed 
tariff  sheets  are  being  filed  to  implement 
recovery  of  approximately  $2.6  million 
of  above-market  costa  that  are  associated 
with  ita  obligations  to  Dakota 
Gasification  Company  (Dakota).  ANR 
proposes  a  reservation  surcharge 
applicable  to  ita  Part  284  firm 
transpwtation  customers  to  collect 
ninety  percent  (90%)  of  the  Dakota 
oosta.  and  an  adjustment  to  the 
maximiun  base  tariff  rates  of  Rate 
Schedule  ITS  and  overrun  rates 
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appldable  to  Rate  Schedule  FTS-2.  so 
as  to  recover  the  remaining  ten  percent 
(10%).  ANR  advises  that  the  proposed 
changes  would  decrease  current 
qiiarterly  Above-Market  Dakota  Cost 
recoveries  from  $2.8  million  to  $2.6 
miUiou; 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
cf  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Liawood  A.  WatMm,  Jr., 
Acting  Seaetaiy. 

[FR  Doc.  98-24219  Filed  9-9-98;  8:45  am] 
iajJNQ  OOOE  l717-ei-M 


DEPARTMEm'  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  Na  CP9B-754-000] 

CNG  Transmission  Corporation;  Notice 
of  Application  To  Abandon 

September  3, 1998. 

Take  notice  that  on  August  31, 1998, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301  filed  in  Docket  No. 
CP98-754-000,  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations,  for  authority 
to  abandon  storage  services  under 
CNG's  Rate  Schedule  GSS-II,  over  a 
five-year  period  commencing  as  of 
November  1, 1998.  CNG  states  that  its 
application  has  been  filed  to  implement 
the  provisions  of  Article  VII  of  the 
Stipulation  and  Agreement  (the 
Stipulation)  that  was  also  filed  on 
August  31. 1998,  in  Docket  No.  RP97- 
406-000,  et  ai.  hi  the  Stipulation,  CNG 
seeks  authorization  to  convert  GSS-II 
services  to  corresponding  levels  of 
service  under  the  terms  and  conditions 
of  CNG's  Rate  Schedules  GSS  and  FT. 
CNG  also  requests  that  the  Commission 
consoUdate  its  review  of  the  instant 


application  with  its  consideration  of  the 
offer  of  settlement  in  Docket  No.  RPg7- 
406-000,  et  al.  CNG's  proposal  is  more 
fully  set  forth  in  the  application  whidi 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  appUcation  should  on  or  before 
September  21, 1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti«et,  N^.,  Wa^iington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestora  provide 
copies  of  their  protests  to  the  party  or 
person  to  whom  the  protests  are 
directed.  Any  person  wishing  to  become 
a  party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  R^ulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  of  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  CNG  to  appear  or  be 
represented  at  the  hearing. 
LJnwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc  98-24213  Filed  9-9-98;  8:45  am] 

BIUJNQ  CODE  SnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 


tDockM  Na  TMM-1-32-000] 

Colorado  Interstate  Qaa  Company; 
Notice  of  Tariff  niing 

September  3, 1998. 

Take  notice  that,  <»  August  31, 1998, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  tfo.  1, 
Ninth  Revised  Sheet  No.  11  A.  with  an 
effective  date  of  October  1, 1998. 

QG  states  that  Ninth  Revised  Sheet 
No.  11  A,  reflects  an  increase  in  its  fuel 
reimbursement  percentage  for  Lost, 
Unaccoimted-For  and  Other  Fuel  Gas 
from  0.70%  to  0.98%  reflecting  a 
decrease  in  the  fuel  reimbunement 
percentage  for  Transportation  Fuel  Gas 
bom  2.48%  to  2.38%,  and  reflecting  an 
increase  in  the  fuel  reimbiirsement 
percentage  for  Storage  Fuel  Gas  fixnn 
1.25%  to  1.29%  effective  October  1, 
1998. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  QG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE. ,  Wa^ungton,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
dete^^oing  the  appropriate  action  to  be 
taken,  Lat  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc  98-24234  Filed  9-9-98;  8:45  am] 
WLuna  OOOE  crir-ai-n 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoekM  Na  RP98-389-00(q 

Columbia  Gaa  Tranamission 
Corporation;  Notice  of  Propoaed 
Changes  in  FERC  Gas  Tariff 

September  3, 1998. 

Take  notice  that  on  August  31, 1998, 
Coliimbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  fiUng  to  become 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  sheets,  bearing  a  proposed 
effective  date  of  October  1, 1998: 

Twenty-eighth  Revised  Sheet  No.  25 
Twenty-eighth  Revised  Sheet  No.  26 
Twenty-eighth  Revised  Sheet  No.  27 
Twen^-eighth  Revised  Sheet  No.  28 
Thirteenth  Revised  Sheet  No.  29 
Sixteenth  Revised  Sheet  No.  30 
Twelfth  Revised  Sheet  No.  31 
Second  Revised  Sheet  No.  46 
Second  Revised  Sheet  No.  55 
Second  Revised  Sheet  No.  58 
Third  Revised  Sheet  No.  60 
Second  Revised  Sheet  No.  61 
Second  Revised  Sheet  No.  64 
Third  Revised  Sheet  No.  66 
Second  Revised  Sheet  No.  70 
Second  Revised  Sheet  No.  75 
Second  Revised  Sheet  No.  78 
Second  Revised  Sheet  No.  82 
Second  Revised  Sheet  No.  84 
Third  Revised  Sheet  No.  86 
Second  Revised  Sheet  No.  88 
Second  Revised  Sheet  No.  90 
Second  Revised  Sheet  No.  92 
Third  Revised  Sheet  No.  94 
First  Revised  Sheet  No.  95A 
Second  Revised  Sheet  No.  98 
Second  Revised  Sheet  No.  99A 
First  Revised  Sheet  No.  99C 
First  Revised  Sheet  No.  99E 
First  Revised  Sheet  No.  99G 
First  Revised  Sheet  No.  991 
First  Revised  Sheet  No.  99K 
First  Revised  Sheet  No.  99M 
First  Revised  Sheet  No.  990 

Columbia  states  that  it  is  tendering 
the  administrative  filing  to  cancel 
certain  sheets  relating  to  the  allocation 
and  collection  of  various  charges  billed 
to  its  customers  over  various 
amortization  periods.  These  amoimts 
reflect  the  allocation  and  collection  of 
(i)  Order  Nos.  500/528  Take-or-Pay  flow 
through  amounts;  (ii)  Account  No.  191 
direct  billings,  and;  (iii)  Accrued-But- 
Not-Paid  Gas  Costs  pursuant  to  Docket 
Nos.  GP94-2,  et.  al.  In  addition, 
Columbia  is  removing  the  footnote  on 
its  rate  sheets  which  informed  shippers 
that  acceptance  and  payment  of  invoices 
based  on  settlement  rates  in  Docket 
RP95-408  constituted  their  agreement  to 
pay  the  surcharge  if  the  settlement  was 
not  implemented. 


Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customere,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
■  888  First  Sti«et,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wall  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Watson,  Jr^ 
Acting  Secretary. 

[FR  Doc  98-24231  Filed  9-9-98;  8:45  am) 
nuMQ  OOOE  snr-oi-M 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  PubUc  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-24226  Filed  9-9-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doetot  Na  RP9e-380-000] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Poclwt  Na  RP»a-384-00(q 

Destin  Pipeline  Compeny,  LLC; 
Notice  of  Tariff  HIing 

September  3, 1998. 

Take  notice  that  on  August  31, 1998, 
Destin  Pipeline  Company,  L.L.C. 
(Destin)  tendered  for  filing  certain 
modifications  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1  to  become 
effective  on  October  1, 1998. 

Destin  states  that  the  purpose  of  this 
filing  is  to  incorporate  modifications 
resulting  fitim  discussions  with  its 
shippers,  as  more  particularly  described 
in  Destin's  August  31, 1998  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti«et,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


East  Tennessee  Natural  Gas  Company; 
Notice  of  Tariff  Filing 

September  3, 1998. 

Take  notice  that  on  August  31, 1998, 
East  Tennessee  Natural  Cka  Company 
(East  Tennessee),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volimie  No.  1.  the  following 
tariff  sheets  for  inclusion  in  East 
Tennessee's,  with  an  effective  date  of 
October  1, 1998: 

Fifth  Revised  Sheet  No.  52A 
Original  Sheet  No.  52B 
Original  Sheet  No.  52C 
Original  Sheet  No.  213A 
Original  Sheet  No.  213B 

East  Tennessee  states  that  the  purpose 
of  this  filing  is  to  implement  additional 
service  flexibility,  the  Storage  Delivery 
Option  (SDO).  SDO  enables  a  Balancing 
Party  under  East  Tennessee's  LMS-MA 
Rate  Schedule  to  mitigate  Unauthorized 
Overrun  Charges  resulting  bom 
quantities  taken  in  excess  of  a  Balancing 
Party's  Maximiun  Allowed  Deliveries 
Transportation  Quantity  ("MAD  TQ") 
by  having  East  Tennessee  schedule 
, withdrawals  from  the  Balancing  Party's 
storage  account.  East  Tennessee  further 
states  that  this  flexibility  is  being 
provided  in  response  to  requests  from 
several  of  East  Tennessee's  customere 
for  a  mechanism  that  allows  them  to 
mitigate  Unauthorized  Overrun  Charges 
by  providing  gas  from  their  storage 
accoimts  attadied  to  East  Tennessee's 
system  to  make-up  for  excess  takes. 

Any  i>erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washii^on,  DC 
20426,  in  accordance  with  §  385.214  or 
§  385.211  of  the  Commission's  Rules 
and  Regiilations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 
the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary.  ^ 

[FR  Doc.  98-24222  Filed  9-09-98;  8:45  ami 

BILUNQ  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-1-34-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  3, 1998. 

Take  notice  that  on  August  31, 1998, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  effective  October  1, 1998, 
the  following  tariff  sheets: 

Twenty-Ninth  Revised  Sheet  No.  8A 
Twentieth  Revised  Sheet  No.  8A.01 
Twenty-First  Revised  "Sheet  No.  8A.02 
Twenty-Fifth  Revised  Sheet  No.  8B 
Eighteenth  Revised  Sheet  No.  8B.01 

FGT  states  that  Section  27  of  the 
General  Terms  and  Conditions  (GTC)  of 
its  Tariff  providers  for  the  recovery  by 
FGT  of  gas  used  in  the  operation  of  its 
system  and  gas  lost  from  the  system  or 
otherwise  unaccounted  for.  The  fuel 
reimbursement  charges  pursuant  to 
Section  27  consist  of  the  Fuel 
Reimbursement  Charge  Percentage 
(FRCP),  designed  to  recovery  current 
fuel  usage  on  an  in-kind  basis,  and  the 
Unit  Fuel  Surcharge  (UFS),  designed  to 
recover  or  refund  previous  imder  or 
overcollections  on  a  cash  basis.  Both  the 
FRCP  and  the  UFS  are  applicable  to 
Market  Area  deliveries  and  are  effective 
for  seasonal  periods,  changing  eff'ective 
each  April  1  (for  the  Summer  Period) 
and  each  October  1  (for  the  Winter 
Period). 

FGT  states  that  its  is  proposing  to 
establish  an  FRCP  of  2.84%  to  become 
effective  October  1, 1998.  Pursuant  to 
the  terms  of  Section  27.B  of  the  GTC, 
FGT  may  file  foradjustments  to  actual 
fuel  usage  and  lost  and  unaccounted  for 
gas  or  deUveries  when  computing  its 
FRCP.  FGT  believes  that  the  percentage 
of  deliveries  of  2.38%  experienced  from 
October,  1997  through  March,  1998,  the 
period  which  is  the  basis  for  the 
calculation  of  the  FRCP  to  become 


effective  October  1, 1998,  should  be 
adjusted  to  recognize  that  this  is  the 
lowest  percentage  of  deliveries  FGT  has 
experienced  for  the  past  five  Winter 
Periods.  Only  one  other  Winter  Period 
percentage  was  below  3.00%  for  the 
previous  five  Winter  Periods. 
Accordingly,  FGT  has  adjusted  the 
actual  percentage  of  deliveries  of  2.38% 
to  reflect  FGT's  historical  weighted 
average  percentage  of  dehveries  for  the 
previous  five  Winter  Periods  of  2.84%. 

FGT  further  states  that  it  is  filing  to 
establish  a  Winter  Period  UFS  of 
<$0.Q118>  per  MMBtu  to  become 
effective  October  1, 1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-24235  Filed  9-9-98;  8:45  am] 

BILUNQ  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM9»-1 -4-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Changes  in  FERC  Gas  Tariff 

September  3, 1998. 

Take  notice  that  on  August  31, 1998, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  with 
the  Commission  the  revised  tariff  sheets 
listed  below  in  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  for 
effectiveness  on  October  1, 1998: 

Fifteenth  Revised  Sheet  No.  21.  and 
Sixteenth  Revised  Sheet  No.  22. 

According  to  Granite  State,  the 
revised  tariff  sheets  state  the  Power  Cost 
Adjustment  (PCA)  surcharge  applicable 
to  its  firm  transportation  services  during 
the  fourth  quarter  of  1998.  Granite  State 
further  states  that  the  PCA  is  a  tariff 


tracking  mechanism  to  pass  through  to 
its  firm  transportation  customers  certain 
incremental  electric  power  costs  which 
Granite  State  is  obligated  to  reimburse 
Portland  Pipe  Line  Corporation 
pursuant  to  the  terms  of  a  lease  of  a 
pipeline  facility  firom  Portland  Pipe 
Line. 

According  to  Granite  State,  the  fourth 
quarter  PCA  has  been  calculated 
consistent  with  revisions  in  the  tariff 
provision  approved  by  the  Commission 
in  letter  orders  issued  June  25, 1998  and 
August  18, 1998  in  Docket  Nos.  RP98- 
155-003  and  TM98-4-4-001. 
Accordingly,  Granite  State  says  that  the 
surcharge  consists  of  two  components:  a 
Quarterly  Forecast  PCA  factor  of 
$0.2360  based  on  projected  incremental 
electric  power  to  be  billed  to  Granite 
State  during  the  fotirth  quarter  of  1998, 
as  estimated  by  Portland  Pipe  Line  and 
the  Reconcilable  PCA  factor  of  $0.5765 
which  reconciles  the  past  accumulated 
over/under  collections  in  the  Deferred 
Account. 

Granite  State  further  states  that  its 
filing  has  been  served  upon  its  firm 
transportation  customers,  and  on  the 
regulatory  agencies  of  the  states  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party  . 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-24232  Filed  9-9-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  TMM-1-134-O00] 

Mississippi  Canyon  Gas  Pipeline,  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  3, 1998. 

Take  notice  that  on  August  28, 1998, 
Mississippi  Canyon  Gas  Pipeline,  LLC 
(Mississippi  Canyon)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Original 
volume  No.  1,  Second  Revised  Sheet 
No.  4,  with  an  effective  date  of  October 
1, 1998. 

Mississippi  Canyon  states  that  the 
filing  is  being  made  to  comply  with  the 
Commission's  directives  in  G^der  472 
and  Order  472-B,  to  be  effective  October 
1, 1998. 

Mississippi  Canyon  states  that  the 
purpose  of  this  filing  is  to  implement 
the  tracking  of  the  ACA  Unit  Siutiharge 
authorized  by  the  Commission  to  be 
applied  to  rates  for  the  fiscal  year  1999 
for  recovery  of  the  Annual  Charge  for 
fiscal  year  1998.  The  ACA  Unit 
Surcharge  authorized  by  the 
Commission  for  fiscal  year  1999  is 
$0.0021. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  avtdlable  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-24238  Filed  9-9^98;  8:45  am] 
MUma  CODE  <717-01-M 


[DockM  No.  RP98-356-001] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

September  3, 1998. 

Take  notice  that  on  August  28, 1998, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  in 
compliance  with  the  Commission's 
order  issued  on  August  14, 1998,  filed 
data  required  by  Commission  order  in 
its  order  in  Docket  No.  RP98-356-000. 

Specifically,  MRT  filed  under  seal, 
marked  "Privileged  and  Confidential — 
Do  Not  Release"  additional  data  to 
support  the  allocation  methodology 
used  in  calculating  the  Accoimt  191 
jurisdictional  and  non-jurisdictional 
amounts  allocated  to  its  customers  in 
the  July  17. 1998  filing.  MRT  states  the 
data  submitted  supporting  its  allocation 
methods  is  privileged  and  is  subject  to 
the  execution  of  a  Confidentiality  and 
Non-Disclosure  Agreement. 

MRT  states  that  a  copy  of  the  filing, 
excluding  the  sensitive  information 
marked  privileged,  is  being  mailed  to 
each  of  MRT's  former  jurisdictional  and 
non-jurisdictional  sales  customers, 
parties  to  this  proceeding  and  to  the 
state  commissions  of  Arkansas,  Illinois 
and  Missouri. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-24217  Filed  9-9-98;  8:45  am] 
BILUNQ  cooE  enr-oi-M 


[Docket  No.  RP98-382-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

September  3, 1998. 

Take  notice  that  on  August  31, 1998, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  Sixth  Revised  Sheet  No. 
8.  to  become  effective  October  1, 1998. 

National  states  that  this  filing  reflects 
the  quarterly  adjustment  to  the 
reservation  component  of  the  EFT  rate 
pursuant  to  the  Transportation  and 
Storage  Cost  Adjustment  (TSCA) 
provision  set  forth  in  Section  23  of  the 
General  Terms  and  Conditions  of 
National's  FERC  Gas  Tariff. 

In  addition.  National  states  that  the 
filing  includes  a  final  reservation  charge 
from  Tennessee  Gas  Pipeline  Company 
(Tennessee)  for  the  month  of  October 
1998.  This  completes  the  buyout 
agreement  with  Tennessee  under 
Contract  No.  7394. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

(FR  Doc.  98-24224  Filed  9-9-98;  8:45  am) 
BHXMQ  OOOE  e717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-a79-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

September  3. 1998. 

Take  notice  that  en  August  31. 1998. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  proposed  tariff 
sheets  to  be  effiective  October  1. 1998. 

Natural  states  that  the  purpose  of  this 
filing  is  to  establish  a  new  charge  for  the 
collection  of  gas  supply  realignment 
costs.  The  new  charge  would  be  a  very 
small  assessment  on  transportation  to 
pooling  points  in  the  zone  of  receipt 
under  Rate  Schedule  ITS.  hi 
conjunction  with  instituting  this  new 
charge,  Natural  proposes  to  recalculate 
and  substantially  reduce  the  presently 
effective  GSR  charges. 

Natural  requested  any  waiver  which 
may  be  required  to  permit  the  tendered 
tariff  sheets  to  become  effective  October 
1. 1998. 

Natural  states  that  copies  of  the  filing 
have  been  mailed  to  Natural's  customers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  §  385.214  or 
§385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  98-24221  Filed  9-9-98;  8:45  ami 

BILUNQ  COOE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP98-388-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Filing  of 
Reconciliation  Report 

September  3, 1998. 

Take  notice  that  on  August  31, 1998, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  a 
request  for  privileged  treatment, 
pursuant  to  18  CFR  Sections 
385.112((b)(l),  for  the  docxmient 
submitted  with  the  Commission  in  the 
above  docketed  proceeding. 

Natural  states  that  the  docimient  is 
the  Reconcihation  Report  pertaining  to 
Natural's  gas  supply  reaUgnment  (GSR) 
cost  recovery  program  for  the  period 
from  December  1. 1993  throu^ 
November  30, 1997,  which  has  been 
prepared  and  is  being  submitted 
piu^uant  to  Section  38.10  of  the  General 
Terms  and  Conditions  of  Natural's  FERC 
Gas  Tariff.  Sixth  Volume  No.  1  (GT&C). 
Natural  claims  that  the  information 
provided  is  confidential,  proprietary 
and  commercially  sensitive  and 
therefore  exempt  from  the  mandatory 
public  disclosure  requirements  of  the 
Freedom  of  Information  Act.  5  U.S.C. 
Section  552. 

Natural  states  that  public  disclosure 
of  this  data  could  be  used  to  the 
disadvantage  of  Natural  and  of  Shippers 
on  its  system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
September  10, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-24230  Filed  9-9-98;  8:45  ami 

BIUINO  COOE  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-039] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  3, 1998. 

Take  notice  that  on  August  31. 1998, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet  to  be  effective  September  1, 
1998: 

Fifth  Revised  Sheet  No.  7E.02 

NGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  expiration  of 
negotiated  rate  contract. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  PubUc  Reference 

Room.  

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-24215  Filed  9-9-98;  8:45  am] 

BILUNQ  CODE  t717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-341-401] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

September  3. 1998. 

Take  notice  that  on  August  31, 1998,  . 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume.  No.  1,  the  following  tariff  sheet, 
proposed  to  be  effective  January  2. 1999. 

Substitute  First  Revised  Sheet  No.  304 

Northern  states  that  the  above- 
referenced  tariff  sheet  amends  the 
General  Terms  and  Conditions  of 
Northern's  Tariff  in  compliance  with  the 
Commission's  Order  issued  July  31, 
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1998  in  Docket  No.  RPgS-341-000,  to 
allow  Notthem  to  aoquiie  and  hold 
intenuptible  contractual  rights  on  other 
pipelines  for  transportation  and  storage 
capacity  for  operational  support. 

Northern  fruther  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Eneigy  Regulat(»y  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  acccHxlance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  detennining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  fat  public 
inspection  in  the  Public  Reference 
Room. 

Liawsod  A.  WatMm.  Jr^ 
Acting  Secretary. 

(PR  Doc.  98-24216  Filed  9-»-98-,  8:45  am] 
■uan  COOK  snr-oi-M 


DEPARTMENT  OF  ENERGY 

FMIsfBl  Energy  Regulatory 
Commission 

[DockM  No.  RPft8-385-000] 

Northern  Natural  Gas  Company;  Notica 
of  Preposad  Changes  in  FERC  Gas 
Tariff 

Septambar  3. 1998.' 

Take  notice  that  on  August  31, 1998, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revises 
Volume  No.  1. 

Northern  states  that  the  filing  revises 
the  current  Stranded  Account  No.  858 
Surcharge  which  is  designed  to  recover 
costs  incurred  by  Northern  related  to  its 
contracts  with  third-party  pipelines. 
Therefore,  Northern  has  filed  3  Revised 
Substitute  43  Sheet  Nos.  50  and  51  and 
the  2  Revised  Substitute  40  Revised 
Sheet  No.  53  to  be  efiisctive  October  1. 
1998. 

Nothem  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  at  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 


Rules  and  Regulation.  All  such  motions 
or  protects  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishii^  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  virith  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  WalMii.  Jr.. 
Acting  Secretary. 
(FR  Doc.  98-24227  FUed  9-9-98;  8:45  am] 

■UJNQ  coot  tnr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  No.  RP9a-d86-0001 

Northern  Natural  Gas  Company;  Notica 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  3. 1998. 

Take  notice  that  on  August  31. 1998. 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northenui's  FERC  Gas  Tariff 
Fifth  Revised  Volume  No.  1.  the 
following  tariff  sheets,  with  an  efiiBctive 
date  of  October  1. 1998: 

Second  Revised  Substitute  43  Revised  Sheet 

No.  50 
Second  Revised  Substitute  43  Revised  Sheet 

No.  51 

Northern  states  that  the  filing  revises 
the  current  GSR  surcharge  which  is 
designed  to  recover  NorStem's  gas 
supply  realignment  costs  and  applicable 
canying  charges.  Therefore,  Northern 
has  filed  the  Second  Revised  Substitute 
43  Revised  Sheet  No.  50  and  51  to  revise 
the  GSR  surcharge  effective  October  1, 
1998. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E. .  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  moticms 
or  protests  mtist  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Repdations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
moot  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commissioii  and  are  available  for  pubUc 
inspection  in  the  PubUc  Reference 
Room. 

IiBwoodA.Walaofi.Jr.. 
Acting  Seaetary. 

[FR  Doc  98-24228  Piled  9^9-98;  8:45  am] 
■UJNQ  OOM  •nr-M-M 

DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Raguiatoiy 
Commission 

[Docket  No.  RP9»-S76-0b(q 

Panhandte  Eastern  Pipe  Una 
Company;  Notica  of  HUng  of 
Racondliatlon  Report 

SeptembOT  3, 1998. 

Take  notice  that  on  August  28, 1998, 
Panhandle  Easton  Pipe  Uae  Company 
(Panhandle)  tendered  for  filing  its  final 
reconciliation  report  in  accordance  with 
Ccnnmissim's  onler  issued  October  29, 
1997  in  Docket  No.  JIP97-536-000, 81 
FERC  61,105  (1997).  The  Commission's 
October  29, 1997  order  required  the 
filing  of  a  reconciliation  report  as  soon 
as  practicable  following  the  suspension 
of  the  Stranded  Transportation  Cost 
Resavaticm  Surcharge. 

Panhandle  states  that  its  filing  of  July 
1, 1998,  in  Docket  No.  RP98-299-000 
reduced  the  Stranded  Transportation 
Cost  Reservation  Surcharge  appUcable 
to  firm  transportation  services  provided 
imder  Rate  Schedules  FT,  EFT  and  LFT 
and  the  Stranded  Transportation  Cost 
Volumetric  Surcharge  applicable  to 
service  provided  imder  Rate  Sdiedule 
SCT  for  the  Reconciliation  Recovery 
Period  effsctive  August  1, 1998. 
Panhandle's  July  1. 1998  filing  was 
approved  by  Commission  letter  order 
issued  July  20, 1998. 

Panhiandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
cust(»ners.  applicable  state  regulatory 

agencies  on  all  parties  to  the  = 

proceedings  in  Docket  Nos.  RP97-536- 
000  and  RP98-299-000. 

Any  person  desiring  to  be  heard  m  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Secticms 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
September  10. 1998.  Protests  will  be 
considered  by  the  Commission  in 
deteimiidng  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  becofme  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room.  '• 

Linwood  A.  Wation,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-24218  Filed  9-9-98;  8:45  am] 
■LLMQ  CODE  tm-t-M 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
ConMnisaion 

[Dodwt  Na  CP9e-751-000] 

Southern  Natural  Qaa  Company; 
Notice  of  Application 

September  3, 1998. 

Take  notice  that  on  August  26, 1998, 
Southern  Natural  Gas  Company 
(Southern).  Post  Office  Box  2563. 
Birmingham,  Alabama  35202-2563, 
filed  in  Docket  No.  CP98-751-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act,  for  permission  and 
approval  to  abandon  by  sale  to  Whiskey 
Bay  Pipeline  Company,  Ltd  (Whiskey 
Bay),  a  Louisiana  intrastate  pipeline 
company,  various  pipeline, 
measiu«ment  and  appurtenant  fecilities 
located  in  Iberville  and  St.  Martin 
Parishes,  Louisiana,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically,  Southern  states  that  it 
proposes  to  abandon,  by  sale  to  Whiskey 
Bay,  the  Bayou  BpulUon  Line  consisting 
of  6.45  miles  of  IQ-inch  pipeline,  and 
related  facilities,  located  in  St.  Martin 
Parish,  Louisiana;  the  East  Happytown 
Line  consisting  of  11.13  miles  of  8-inch 
pipeline,  and  related  facilities,  located 
in  St.  Martin  Parish,  Lomsiana;  the 
Wilbert  Well  Line  consisting  of  0.65 
mile  of  4-inch  pipeline,  and  related 
facilities,  located  in  St.  Martin  Parish, 
Louisiana;  the  Bayou  Boullion  Lateral 
Line  consisting  of  1.2  miles  of  4-inch 
pipeline,  and  related  facilities,  located 
in  St.  Martin  Parish,  Louisiana;  the  East 
Happytown  Exchange  Station  consisting 
of  dual  4-inch  orifice  meter  runs,  and 
related  facilities,  excluding  any 
electronic  gas  measurement  equipment, 
located  in  St.  Martin  Parish,  Louisiana; 
the  Cone  Mills  Receiving  Station 
consisting  of  a  single  3-inch  orifice 
meter  nm,  and  related  facilities.      - 
excluding  any  electronic  gas 
measurement  equipment,  located  in 
Iberville  Parish,  Louisiana;  the  Wilbert 
Well  Receiving  Station  ccmsisting  of  a 


single  4-inch  orifice  meter  nm,  and 
related  fecilities,  excluding  any 
electronic  gas  measurement  equipment, 
located  in  St.  Martin  Parish,  Louisiana: 
and  the  Bayou  Boullion  Receiving 
Station  consisting  of  a  single  4-inch 
orifice  meter  run,  and  related  facilities, 
excluding  any  electronic  gas 
measurement  equipment,  located  in  St. 
Martin  Parish,  Louisiana.  Southern 
maintains  that  it  is  no  longer 
economical  to  maintain  the  above 
facilities  in  view  of  the  minimal  gas 
production  that  is  received  by  the 
ndlities. 

Southern  states  that  is  has  no  firm 
transportation  services  on  the  facilities 
to  be  abandoned;  however,  some 

groducers  have  gas  production  on  the 
tciUties.  Southern  states  that  upon 
abandonment  these  producers  may  elect 
to  deUver  gas  volumes  to  Whiskey  Bay's 
pipeline  system,  hi  addition.  Southern 
states  that  the  producers  may  access 
Southern's  pipeline  system  or  another 
interstate  system  through  existing 
interconnections  in  the  area. 

Southern  states  that  it  will  sell  the 
above  facilities  to  Whiskey  Bay  for 
$30,000.  Southern  further  states  that 
Whiskey  Bay  has  agreed  to  purchase  the 
above  facilities  so  that  Whiskey  Bay  can 
connect  the  purchased  feciUties  to 
pipeline  faciUties  that  Whiskey  Bay 
purchased  from  the  Gas  Gathering 
Company  (Gas  Gathering)  located  in  St 
Martin  Parish,  Louisiana.  It  is  stated  that 
according  to  terms  of  the  purchase  and 
sales  agreement.  Whiskey  Bay  has  the 
option  to  connect  the  facilities  to 
Southern's  pipeline  system  through  a 
meter  station  to  be  constructed  at  the 
terminus  of  the  fadfities  if  Southern  and 
Whiskey  Bay  enter  into  a  mutually 
acceptable  construction,  installation, 
operation  and  maintenance  agreement 
for  such  a  meter  station.  Otherwise, 
Whiskey  Bay  will  disconnect  the 
facilities  from  Southern's  pipeline 
system  and  Whiskey  Bay  may  continue 
to  flow  gas  throuigh  Southern's  pipeline 
or  another  interstate  pipeline  company's 
system  through  the  facilities  that ' 
Whiskey  Bay  purchased  bom  Gas 
Gathering  in  St.  Martin  Parish, 
Louisiana. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  24, 1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  wdth  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 


considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  writh  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  iurisdiction  conferred  upcm  the 
FMleral  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubUc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Southern  to  appear  or 
be  represmted  at  the  hearing. 
LiewMC  A.  WalMo.  fr.t 
Acting  Secretary. 

(FR  Doc.  98-24212  Filed  9-9-98;  8:45  am] 
■LUNQ  OOOE  •nr-tt-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  Na  RP98-383-0001 

Soutttem  Natural  Gas  Company; 
Notice  of  Coat  Recovery  Rling 

September  3, 1998. 

Take  notice  that  on  August  31, 1998, 
Southern  Natiiral  Gas  Company 
(Southern)  tendered  for  filing  as  part  oi 
its  FERC  Gas  Tariff,  Seventh  Revised  ^^ 
Volume  No.  1,  the  following  tariff  sheets 
with  the  proposed  efiiBctive  date  of 
October  1, 1998: 

Fortieth  Revised  Sheet  No.  14 
Twenty-Fifth  Revised  Sheet  No.  14a 
Sixty-First  Revised  Sheet  No.  15 
Hiiity-First  Revised  Sheet  No.  15a 
Fortieth  Revised  Sheet  No.  16 
Twenty-Fifth  Revised  Sheet  No.  Ida 
Sixty-First  Revised  Sheet  Na  17 
Thirty-First  Revised  Sheet  No.  1 7a 

Southern  sets  forth  in  the  filing  its 
revised  demand  surcharges  for  the 
recovery  of  Order  No.  636  transition 
costs  associated  with  Southern  LNG  Inc. 
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from  the  period  May  1, 1998  through 
July  1, 1998.  These  costs  have  arisen  as 
a  direct  result  of  restructuring  under 
Order  No.  636.  Copies  of  the  filing  were 
served  upon  Southern's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc  98-24225  Filed  9-9-98;  8:45  am] 
MUMQ  COM  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP«8-d78-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing  . 

September  3, 1998. 

Take  notice  that  on  August  31, 1998, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  filed  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  includ^  in  its  FERC  Gas 
Tariff. 

Tennessee  states  that  this  filing 
proposes  new  tariff  provisions  that 
would  enable  Tennessee  and  a  shipper 
under  certain  limited  circiunstances  to 
enter  into  different  types  of  discount 
agreements  without  such  agreements 
receiving  prior  approval  from  the 
Federal  Energy  Regulatory  Commission 
as  material  deviation  agreements. 
Tennessee  further  states  that  the 
proposed  tariff  provisions  would  allow 
Tennessee  and  a  shipper  to  enter  into 
agreements  for  specific  discounts  on 
specified  volumes,  diuing  specified 
periods  of  time,  and  at  designated 
points,  storage  points,  zones  or 
geographical  areas.  Tennessee  requests 
an  effioctive  date  of  October  1, 1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385:214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-24220  Filed  9  9  98;  8:45  am] 
BNJJNQ  cooE  srir-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TMM-1-18-OO0I 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changee  in  FERC 
Gas  Tariff 

Septembers,  1998. 

Take  notice  that  on  August  28, 1998, 
Texas  Gas  Transmission  Corporatirai 
(Texas  Gas)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  with  an  effective  date  of 
November  1, 1998: 

Sixth  Revised  Sheet  No.  14 

Texas  Gas  states  that  the  tariff  sheet 
is  being  filed  to  estabUsh  a  revised 
Effective  Fuel  Retention  Percentage 
(EFRP)  under  the  provisions  of  Section 
16  Fuel  Retention  as  found  in  the 
General  Terms  and  Conditions  of  Texas 
Gas's  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  The  revised  EFRP  will  be 
in  effect  for  the  annual  period 
November  1, 1998,  throu^  October  31, 
1999.  The  instant  filing  generally  results 
in  net  reductions  of  fuel  retention 
percentages  versus  the  percentages  for 
the  annual  period  beginning  November 
1, 1997. 

Texas  Gas  states  that  copies  of  the 
tariff  sheet  are  being  mailed  to  Texas 
Gas's  affiscted  customers  and  interested 
state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shotild  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stieet,  NE.,  Washington,  DC 


20426,  in  accordance  with  Sections 
385.214  or  385.211  of  die  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  WatMn.  Jr.. 
Acting  Secretary. 

[FR  Doc.  98-24233  Filed  9-9-98;  8:45  am] 
■UMO  OOOE  «n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-381-O0(q 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Chcinges  in  FERC  Gas  Tariff 

September  3, 1998. 

Take  notice  that  on  August  31. 1998 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  pari  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
certain  revised  tariff  sheets.  Transco 
states  that  Appendix  B  attached  to  the 
filing  contains  the  entuneration  of  the 
revised  tariff  sheets.  Such  tariff  sheets 
are  proposed  to  be  efiiactive  October  1. 
1998. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  implement  the 
offering  of  firm  transportation  service  on 
Transco 's  production  area  supply 
laterals  as  permitted  by  the 
Commission's  Opinion  Nos.  405,  et  seq.. 
issued  in  Transco's  Docket  Nos.  RP92- 
137  and  RP93-136  (Phase  I).  Opinion 
No.  405  expressly  authorizes  Transco  to 
make  a  limited  Section  4  filing  to 
implement  that  service. 

As  is  detailed  in  the  Statement  of 
Nature,  Reasons  and  Basis,  included  as 
Appendix  A  thereto,  Transco  is 
proposing  to  offer  firm  transportation 
service  on  Transco's  production  area 
supply  laterals  upstream  of  Station  30, 
45,  50  and  62  and  on  Transco's  mainline 
upstream  of  Stations  30  (collectively 
referred  to  as  "production  area  supply 
laterals"),  pursuant  to  a  sixty  day  open 
season  which  is  to  commence  following 
Commission  approval  of  the  instant 
filing.  Firm  transportation  service  on 
those  production  area  supply  laterals 
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will  replace  Transco's  "IT  feeder" 
service  structure  and  will  be  made 
available  pursuant  to  three  new  firm 
transportation  rate  schedules,  which  are 
included  in  Appendix  B  thereto.  These 
new  rate  schedules  have  been 
developed  to  address  the  needs  of 
production  area  shippers,  and  in 
particular  Outer  Continental  Shelf 
(OCS)  shippers,  for  flexible  firm 
transportation  service  and  to  allow 
Transco  to  better  compete  with 
pipelines  currently  off^ering  comparable 
services  for  the  attachment  of  new 
production  area  suppUes. 

The  three  new  firm  transportation  rate 
schedules  are:  Rate  Schedule  FTSLl,  a 
receipt-point  based  traditional  firm 
transportation  service;  Rate  Schedule 
FTSL2,  a  receipt-point  based  firm 
transportation  service  requiring  a 
reserve  commitment  and  providing  for 
varying  contract  quantities  over  time; 
and  Rate  Schedule  FTSL3,  a  receipt- 
point  based  firm  transportation  service 
providing  for  varying  contract  quantities 
over  time. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers,  state 
commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Ck)mmission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubhc  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-24223  Filed  9-9-98;  8:45  am] 

BILUNG  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommissJon 

[Docket  No.  TMM-1-126-00(q 

Tuscarora  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

September  3, 1998. 

Take  notice  that  on  August  31, 1998. 
Tuscarora  Gas  Transmission  Company 
(Tuscarora)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  October  1, 1998. 

Second  Revised  Sheet  No.  4 
Second  Revised  Sheet  No.  5 

Tuscarora  asserts  that  the  purpose  of 
this  filing  is  to  reflect  an  increase  in  the 
Annual  Charge  Adjustment  (ACA)  for 
jurisdictional  transportation  customers 
in  accordance  with  the  Commission's 
Statement  of  Annual  Charges.  Tuscarora 
states  that  copies  of  this  filing  were 
mailed  to  customers  of  Tuscarora  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-24237  Filed  »-9-98;  8:45  am] 

WLUNQ  COOE  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-387-000] 

Williston  Basin  Interetate  Pipeline 
Company;  Notice  of  Tariff  Filing 

September  3, 1998. 

Take  notice  that  on  August  31, 1998, 
Williston  Basin  Interstate  PipeUne 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 


Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  October  1, 1998: 

Fifth  Revised  Sheet  No.  91 
Original  Sheet  No.  91A 
Fifth  Revised  Sheet  No.  123 
Original  Sheet  No.  123 A 
Sixth  Revised  Sheet  No.  206 
Third  Revised  Sheet  No.  608A 
Third  Revised  Sheet  No.  658 

WilUston  Basin  states  that  it  is 
proposing  to  add  language  to  its 
intemiptible  transportation  and  storage 
Rate  Schedules  and  Form  of  Service 
Agreements  to  specify  the  types  of 
volume-related  or  other  specified 
discount  terms  which  may  be  granted  by 
Williston  Basin  to  reduce  the  need  to 
file  individual  Service  Agreements 
under  Rate  Schedules  IT-1  and  IS-1 
which  contain  such  deviations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-24229  Filed  9-9-98;  8:45  am] 
MLUNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TIM99-1-1 1»-00(q 

Young  Gas  Storage  Company,  Ltd.; 
Notice  of  Filing 

September  3, 1998. 

Take  notice  that  on  August  28, 1998, 
Yoimg  Gas  Storage  Company,  Ltd. 
(Young)  submitted  for  filing  as  part  of 
its  FERC  GasTariff,  Original  Volume  No. 
1,  Fifth  Revised  Sheet  No.  4,  with  an 
effective  date  of  October  1, 1998. 

Young  states  that  the  Tariff  sheets 
reflect  an  increase  in  the  ACA 
adjustment  charge,  resulting  in  a  new 
ACA  rate  of  $0.0022  per  Dth  based  on 
Young's  1988  ACA  bilUng. 


Young  requests  that  the  new  $0.0022 
cent  per  Dth  ACA  charge  be  effective 
October  1, 1998. 

Yotmg  states  that  copies  of  this  filing 
have  been  served  on  Yoimg's 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  bcK^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-24236  Filed  9-9-98;  8:45  am] 

BIUJNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER«6-141(M>10,  et  aL] 

Cook  Inlet  Energy  Supply,  LP.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

September  1, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cook  Inlet  Energy  Supply,  LP. 

[Docket  No.  ER96-1410-010] 

Take  notice  that  on  August  26, 1998, 
Cook  Inlet  Energy  Supply,  L.P.  (Cook 
Inlet),  tendered  for  filing  notification  of 
changed  facts  informing  the 
Commission  that  its  affiliate  Portland 
General  Electric  intends  to  offer  certain 
non-jurisdictional  brokering  services  to 
all  participants  in  the  Western  Systems 
Coordinating  Council  (WSCC), 
including  Cook  Inlet  and  other  PGE 
affiliates. 

Comment  date:  September  15, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


2.  Enron  Wind  Development  Corp.,  and 
Storm  Lake  Power  Partners  I,  LLC 

(Docket  Nos.  EC98-56-000  and  ER98-4229- 
000] 

Take  notice  that  on  August  28, 1998, 
Enron  Wind  Development  Corp.,  and 
Storm  Lake  Power  Partners  I,  LLC 
(collectively.  Applicant),  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  Application  for  Approval  of 
Transaction  Under  Section  203  of  the 
Federal  Power  Act.  On  August  28, 1998, 
Applicant  submitted  an  Exhibit  to  that 
Application. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Abacus  Group  Ltd. 

[Docket  No.  ER98-4240-000] 

Take  notice  that  on  August  24, 1998, 
Abacus  Group,  Ltd.,  tendered  for  filing 
an  amendment  to  its  petition  for 
acceptance  of  initial  rate  schedule, 
waivers,  and  blanket  authority, 
including  Abacus  Group,  Ltd.,  Rate 
Schedule  FERC  No.  1,  under  which  AGL 
will  engage  in  wholesale  electric  power 
and  energy  transactions  as  a  marketer. 

Comment  date:  September  1 1 ,  1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER98-4364-0001 

Take  notice  that  on  August  27, 1998. 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  vtrith  the 
Federal  Energy  Regulatory  Commission 
an  executed,  amended  Transmission 
Service  Agreement  between  NMPC  and 
the  Power  Authority  of  the  State  of  New 
York  (NYPA)  to  permit  NYPA  to  deUver 
power  and  energy  from  NYPA's 
FitzPatrick  Plant,  Bid  Process  SuppUers 
and  Substitute  Suppliers  to  the  points 
where  NMPC's  transmission  system 
connects  to  its  retail  distribution  system 
west  of  NMPC's  constrained  Central- 
East  Interface.  This  Transmission 
Service  Agreement  specifies  that  NYPA 
has  signed  on  to  and  has  agreed  to  the 
terms  and  conditions  of  NMPC's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-194-000. 

NMPC  requests  an  effiective  date  of 
August  1, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  September  16, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


5.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER98-4365-000] 

Take  notice  that  on  August  27, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  fiUng  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  H.Q. 
Energy  Services  (U.S.),  Inc.  This 
Transmission  Service  Agreement 
specifies  that  H.Q.  Energy  Services 
(U.S.),  Inc.,  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA9&-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9, 1996,  will  allow  NMPC  and  H.Q. 
Energy  Services  (U.S.),  Inc.,  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  provide  transmission 
service  for  H.Q.  Energy  Services  (U.S.), 
Inc.,  as  the  parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
August  21, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  PubUc  Service 
Commission  and  H.Q.  Energy  Services 
(U.S.),  Inc. 

Comment  date:  September  16, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.. 

6.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER98-4  366-000] 

Take  notice  that  on  August  27, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  witb  the 
Federal  Energy  Regulatory  Conunissipn, 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  H.Q. 
Energy  Services  (U.S.),  Inc.  This 
Transmission  Service  Agreement 
specifies  that  H.Q.  Energy  Services 
(U.S.),  Inc.  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9, 1996,  will  allow  NMPC  and  H.Q. 
Energy  Services  (U.S.),  Inc.,  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  provide  transmission 
service  for  H.Q.  Enei^  Services  (U.S.), 
Inc.,  as  the  parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
August  21, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Pubhc  Service 
Commission  and  H.Q.  Energy  Services 
(U.S.),  Inc. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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7.  Niagara  Mohawk  Power  Corporation 

[r  xkrA  No.  ER9&-4367-O00) 

Take  notice  that  on  August  27, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and 
Advantage  Energy,  Inc.  This 
Transmission  Service  Agreement 
specifies  that  Advantage  Energy,  Inc. 
has  signed  on  to  and  has  agreed  to  the 
terms  and  conditions  of  NMPCs  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-194-000.  This  Tariff, 
filed  with  FERC  on  July  9. 1996,  will 
allow  NMPC  and  Advantage  Energy, 
Inc.  to  enter  into  separately  scheduled 
transactions  imder  which  NMPC  will 
provide  transmission  service  for 
Advantage  Energy,  Inc.  as  the  parties 
may  mutually  agree. 

NMPC  requests  an  effective  date  of 
August  14, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Advantage  Energy,  Inc. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

(Docket  No.  ER98-^370-000| 

Take  notice  that  on  August  27, 1998, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  El  Paso  Energy 
Marketing  imder  Ohio  Edison's  Power 
Sales  Tariff.  This  fiUng  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Carolina  Power  &  Light  Company 

(Docket  No.  ERgS-4371-000] 

Take  notice  that  on  August  27, 1998, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  Service 
Agreement  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  with 
Enron  Power  Marketing,  Inc.  Service  to 
this  Eligible  Customer  will  be  in 
accordance  with  the  terms  and 
conditions  of  Carolina  Power  &  Light 
Company's  Open  Access  Transmission 
Tariff. 

CP&L  is  requesting  an  effective  date  of 
August  20, 1998,  for  this  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  UtiUties  Conmiission 


and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  September  16, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Northern  States  Power  Company 
(Minnesota  Company)  and  Northern 
States  Power  Company  (Wisconsin 
Company) 

(Docket  No.  ER98-4372-000] 

Take  notice  that  on  August  27, 1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  a 
Short-Term  Market-Based  Electric 
Service  Agreement  between  NSP  and 
Marshfield  Electric  and  Water 
Department  (Customer). 

NSP  requests  that  this  Short-Term 
Market-Based  Electric  Service 
Agreement  be  made  effective  on  August 
10, 1998. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Northern  States  Power  Company 
(Minnesota  Company)  and  Northern 
States  Power  Company  (Wisconsin 
Company) 

(Docket  No.  ER98--4373-000] 

Take  notice  that  on  August  27, 1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  PacifiCorp  (Customer).  This 
Electric  Service  Agreement  is  an 
enabling  agreement  imder  which  NSP 
may  provide  to  Custodier  the  electric 
services  identified  in  NSP  Operating 
Companies  Electric  Services  Tariff 
original  Volume  No.  4. 

NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on  August 
10, 1998. 

Comment  date:  September  17, 1998, 
in  accordance  v«rith  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Northern  States  Power  Company 
(Minnesota  Company)  and  Northern 
States  Power  Company  (Wisconsin 
Company) 

(Docket  No.  ER98-4374-000] 

Take  notice  that  on  August  27, 1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP),  tendered  for  filing  an 
executed  Short-Term  Market-Based 
Electric  Service  Agreement  between 
NSP  and  PacifiCorp  (Customer). 

NSP  requests  that  this  Short-Term 
Market-Based  Electric  Service 


Agreement  be  made  effective  on  August 
10, 1998. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER98-4375-000] 

Take  notice  that  on  August  27, 1998, 
Puget  Sotmd  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
(Firm  Point-To-Point  Service 
Agreement)  and  a  Service  Agreement  for 
Non-Firm  Point-To-Point  Transmission 
Service  (Non-Firm  Point-To-Point 
Service  Agreement)  with  New  Energy 
Ventures,  L.L.C.  (NEV),  as  Transmission 
Customer. 

A  copy  of  the  filing  was  served  upon 
NEV. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  New  Energy  Holdings,  Inc. 

(Docket  No.  ER9»-43  76-000) 

On  August  27, 1998,  New  Energy 
Holdings,  Inc.  (NEV  Holdings),  tendered 
for  filing  a  notice  of  succession  in 
operations  pursuant  to  18  CFR  35.16  in 
order  to  reflect  its  name  change  from 
New  Energy,  Inc. 

NEV  Holdings  requests  waiver  of  the 
60  day  prior  notice  requirement  to  allow 
its  name  change  to  become  effective 
immediately  for  the  purposes  of  the 
Commission's  filing  requirements.  NEV 
Holdings'  request  is  consistent  with  the 
provisions  of  18  CFR  3516. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Washington  Water  Power 

(Docket  No.  ER98-4377-000] 

Take  notice  that  on  August  27, 1998, 
Washington  Water  Power  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission,  pursuant  to  18 
CFR  35.13,  an  executed  Service 
Agreement  under  WWP's  FERC  Electric 
Tariff  First  Revised  Volume  No.  9,  with 
TransAlta  Energy  Marketing  (U.S.)  Inc. 

WWP  requests  waiver  of  the  prior 
notice  requirement  and  requests  an 
effective  date  of  August  1, 1998. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Arizona  Public  Service  Company 

(Docket  No.  ER9a-437»-000] 

Take  notice  that  on  August  27, 1998, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  revised  tariff  sheets 
under  APS'  Open  Access  Transmission 
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Service  Tariff  (APS*  OATT).  APS  seeks 
authority  to  waive,  imder  certain 
circumstances  and  on  a  non- 
discriminatory basis,  the  deposit 
required  to  accompany  applications  for 
both  Point-To-Point  Transmission 
Service  and  Network  Integration 
Transmission  Service. 

APS  requests  an  effective  date  of 
August  28, 1998,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation  Commission 
and  all  customers  served  under  the  APS 
OATT. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Energy  West  Power  Co.,  LLC 

(Docket  No.  ER98-438O-000I 

Take  notice  that  on  August  27, 1998, 
Energy  West  Power  Co.,  LLC,  tendered 
for  fiUng  notice  that  effective  August  27, 
1998,  Rate  Schedule  FERC  No.  1, 
effective  date  December  28, 1995,  filed 
by  Energy  West  Power  Company.  LLC  is 
proposed  to  be  canceled. 

Energy  West  Power  Company,  LLC 
states  that  there  are  no  parties  on  whom 
to  serve  this  notice  of  the  proposed 
cancellation. 

Comment  date:  September  16. 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Energy  Atlantic,  LLC 

(Docket  No.  ER98-4381-O001 

Take  notice  that  on  August  27, 1998, 
Energy  Atlantic,  LLC  (Energy  Atlantic), 
a  wholly-owned  subsidiary  of  Maine 
Public  Service  Company,  submitted  for 
filing  pursuant  to  Rule  205  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.205,  an 
application  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  Electric  Tariff  FERC  No.  1, 
a  market-based  rate  schedule. 

Comment  date:  September  16, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  NGE  Generation,  Inc. 

(Docket  No.  ER9S-4382-0001 

Take  notice  that  on  August  27, 1998. 
NGE  Generation,  Inc.  (NGE  Gen), 
tendered  for  filing  pursuant  to  Part  35 
of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35,  service 
agreements  (the  Service  Agreements) 
under  which  NGE  Gen  may  provide 
capacity  and/or  energy  to  SCANA 
Energy  Mariceting,  Inc.  (SCANA),  Total 
Gas  &  Electric.  Inc  (Total  G&E).  and 


National  Fuel  Resources,  Inc.  (National 
Fuel)  in  accordance  with  NGE  Gen's 
FERC  Electric  Tariff,  Original  Volume 
No.  1. 

NGE  Gen  has  requested  waiver  of  the 
notice  requirements  so  that  the  Service 
Agreements  writh  SCANA,  Total  G&E, 
and  National  Fuel  become  effective  as  of 
August  28, 1998. 

NGE  Gen  has  served  copies  of  the 
filing  upon  the  New  York  State  Public 
Service  Commission,  SCANA,  Total 
G&E,  and  National  Fuel. 

Comment  date:  September  16, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oki^oma,  and 
Southwestern  Electric  Power  Company 

(Docket  No.  ER98-4383-000] 

Take  notice  that  on  August  27, 1998, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company, 
(collectively,  the  CSW  Operating 
Companies),  submitted  for  filing  service 
agreements  under  which  the  CSW 
Operating  Companies  will  provide 
transmission  and  ancillary  services  to 
Pasadena  Cogeneration,  L.P.  (Pasadena), 
the  City  of  Robstown,  Texas  (Robstown) 
and  the  City  of  Heame,  Texas  (Heame) 
in  accordance  with  the  CSW  Operating 
Companies'  open  access  transmission 
service  tariff. 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  has  been  served 
on  Pasadena,  Robstown  and  Heame. 

Comment  date:  September  16, 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  Long  Island  Power  Authmity 

(Docket  No.  ER98-4405-O00] 

Take  notice  that  on  August  27, 1998, 
Long  Island  Power  Authority 
(Audiority),  tendered  for  filing  notice  of 
succession  and  request  for  clarification 
in  the  above-refarenced  docket. 

Comment  date:  September  16, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  conunent  date.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  these  filings  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  98-24300  Filed  9-9-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doci«st  Na  EQ9a-10a-000.  at  ai.J 

Tenasica  Frontier  Partners.  Ltd.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

September  2, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tenaska  Fnmtier  Partners,  Ltd. 

(Docket  No.  EG98-108-000] 

Take  notice  that  on  August  26, 1998, 
Tenaska  Frontier  Partners,  Ltd.,  a  Texas 
Umited  partnership,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  redetermination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

Applicant  is  proposing  to  construct 
and  own  an  independent  power 
production  facility  in  Grimes  County, 
Texas.  Major  plant  equipment  will 
consist  of  three  combustion  turbine- 
generators,  three  heat  recovery  steam 
generators  and  one  steam  turbine 
generator  with  a  nominal  net  plant 
output  of  830  MW.  The  primary  fuel 
supply  for  the  fadhty  will  be  natural 
gas.  Fuel  oil  will  be  used  as  a  back-up 
fuel  supply.  Net  capacity  and  electric 
energy  wiU  be  sold  to  PECO  Energy 
Company  for  resale  and,  under  certain 
conditions,  to  others  for  resale.  Under 
certain  conditions,  natural  gas  may  be 
sold  to  PECO  in  lieu  of  electric  power. 
Waste  water  will  be  transported  to  spray 
field  and  used  to  irrigate  crops. 
Applicant  states  that  it  is  engaged 
directly  and  exclusively  in  the  business 
of  owning  the  facility  and  selling 
electric  energy  at  wholesale.  No  rate  ch* 
charge  for,  or  in  connection  with,  the 
construction  of  the  FaciUty  rar  for 
electric  energy  produced  by  the  Facility 
was  in  effect  under  the  laws  of  any  state 
as  of  the  date  of  enactment  of  Section  32 
of  the  Public  Utility  Holding  Company 
Act 
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Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  appUcation. 

2.  New  Yoric  State  Electric  ft  Gas 
Corporatioii,  NGE  Generatiaii,  Inc., 
AESNY,LX.C 

[Docket  Nos.  EC98-S7-000  and  ER98-4406- 
000] 

Take  notice  that  on  August  28, 1998, 
New  York  State  Electric  ft  Gas 
Corporation,  NGE  Generation,  Inc.  and 
AES  NY,  LLC.  (collectively,  the 
AppUcants)  tendered  for  filing  an 
application  for  approval  to  transfer 
jurisdictional  facilities,  as  more  fully  set 
forth  in  the  application,  to  the  extent 
that  Section  203  of  the  Federal  Power 
Act  requires  this  approval.  The 
AppUcants  also  tendered  for  filing 
certain  agreements  pursuant  to  Section 
205  of  the  Federal  Power  Act,  providing 
for  services  related  to  the  transfer  of 
fiaciUties. 

The  AppUcaflts  have  served  a  copy  of 
this  filing  on  the  New  Yoric  Public 
Service  Commission. 

Comment  date:  September  28. 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Soaat  Power  Marketiiig  Inc. 
[Docket  No.  ERg5-1050-014] 

Take  notice  that  on  August  31, 1998, 
Sonat  Power  Marketing  Inc.  (SPM), 
tendered  for  filing  a  Market  Power 
Analysis  in  compliance  with  the 
Commission's  Order  Approving  SPMI's 
Market-based  Rates  issued  August  18. 
1995  in  Docket  No.  ER95-10S0-000. 

Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Wisconsin  Public  Service  Corp. 

[Docket  Nos.  BR9S-152»-005,  ER9S-1528- 
003,  ER96-1088-000,  ER96-1088-002.  and 
OA9fr-79-000) 

Take  notice  that  on  August  31, 1998, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  a 
supplemental  compliance  report  for 
reninds  required  due  to  settlement  of 
transmission  tarifEs. 

Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


5.  Atlantic  Qty  Electric  Co. 

[Docket  No.  ER96-1 361-006) 

Take  notice  that  on  August  28, 1998, 
Atlantic  City  Electric  Company  (Atlantic 

City)  filed  a  letter  agreement  providing—^  ^jMPC  requests  an  effective  date  of 
for  revised  refunds  to  Vineland  ■     /  August  14, 1998.  NMPC  has  requested 

Mtmidpal  Electric  Utility  (Vineland)  of     waiver  of  the  notice  requirements  for 
$3,565.29.  The  revised  figure  is  the  good  cause  shown. 


result  of  negotiations  between  Atlantic 
City  and  Vineland  and  has  been 
approved  by  a  resolution  of  the 
Vineland  Qty  Council. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Idaho  Power  Co. 

(Docket  No.  ER9&-1 283-000] 

Take  notice  that  on  August  27, 1998, 
Idaho  Power  Company  (IPC)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  revised 
Exhibit  1.  Rate  Schedule,  to  the 
Agreement  for  the  Supply  of  Power  and 
Energy  between  the  City  of  Weiser, 
Idaho  and  Idaho  Power  Company  dated 
December  30, 1997. 

Comment  date:  September  16, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Washington  Water  PoMrer  Co. 

(Docket  No.  ER98-4233-000] 

Take  notice  that  on  August  28. 1998, 
The  Washington  Water  Power  Company 
(WWP)  tendered  for  filing  two  revised 
tariff  pages  implementing  the  revision  to 
its  FERC  Electric  Tariff,  Original 
Volume  No.  9  (Tariff)  proposed  in  the 
August  14, 1998  filing.  The  filing  of 
these  replacement  pages  does  not  affect 
the  substantive  discussion  in  WWP's 
August  14, 1998  filing,  but  merely 
incorporates  the  proposed  change  on  the 
relevant  service  schedules. 

Copies  of  the  filing  were  served  upon 
all  of  WWP's  Tariff  customers. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  hRagara  Mohawk  Power  Corp. 

[Docket  No.  ER98-4368-000] 

Take  notice  that  on  Atmist  27, 1998, 
Niagara  Mohawk  Power  Corporation 
(ANMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and 
Advantage  Energy,  Inc.  This 
Transmission  Service  Agreement 
specifies  that  Advantage  Energy,  Inc. 
has  signed  on  to  and  has  agreed  to  the 
terms  and  conditions  of  NMPCs  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-194-000.  This  Tariff, 
filed  with  FERC  on  July  9, 1996,  will 
allow  NMPC  and  Advantage  Energy, 
Inc.  to  enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  transmission  service  for 
Advantage  Energy,  Inc.  as  the  parties 
may  mutually  agree. 


NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Advantage  Energy,  Inc. 

Comment  date:  Septembar  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER98-4369-000] 

Take  notice  that  on  August  27, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed,  amended  Transmission 
Service  Agreement  between  NMPC  and 
the  Power  Authority  of  the  State  of  New 
York  (NYPA)  to  permit  NYPA  to  deliver 
power  and  energy  from  NYPA's 
FitzPatrick  Plant,  Bid  Process  Suppliers 
and  Substitute  Suppliers  to  the  points 
where  NMPCs  transmission  system 
connects  to  its  retail  distribution  system 
East  of  NMPCs  constrained  Central-East 
Interface.  This  Transmission  Service 
Agreement  specifies  that  NYPA  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  NMPCs  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000. 

NMPC  requests  an  effective  date  of 
Aug\ist  1, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  New  England  Power  Co. 

[Docket  No.  ER98-4379-000] 

Take  notice  that  on  August  27, 1998, 
New  England  Power  Company  (NEP) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission,  Service 
Agreements  between  itself  and  the 
following  companies  under  its  tariff  for 
capacity  and  capacity  related  products, 
FERC  Electric  Tariff  Original  Volume 
No.  11: 

Washington  Electric  Cooperative, 
dated  June  15, 1998;  Central  Vermont 
Public  Service  Corporation,  dated  July 
29, 1998; and 

Connecticut  Municipal  Electric 
Cooperative,  dated  July  31, 1998. 

Copies  of  this  filing  were  served  on 
the  parties  to  the  Service  Agreement  and 
the  following  Commission  offices: 
Connecticut  Department  of  Public 
Utility  Control,  Vermont  Department  of 
Public  Service,  and  Commonwealth  of 
Massachusetts,  Department  of 
Telecommimications  and  Energy. 

Comment  date:  September  16, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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11.  New  Yoric  SUte  Electric  ft  Gu  Corp. 

(Docket  No.  ER9S-4384-0001 

Take  notice  that  on  August  28, 1998, 
New  Yori:  State  Electric  ft  Gas 
Corporation  (NYSEG),  filed  eiracuted 
Network  Service  and  Network  Otwrating 
Agreements  between  NYSEG  and 
Advantage  Energy,  Inc.  These 
Agreements  specify  that  the  Customer 
has  agreed  to  the  rates,  terms  and 
conditions  of  NYSEG's  currently 
effective  open  access  transmission  tariff 
and  other  revisions  to  the  OATT 
appliari>le  to  all  customers  who  take 
service  imder  its  retail  access  program. 

NY^G  requests  waiver  of  the 
Commission's  60-day  notice 
requirements  and  an  efiiactive  date  of 
August  1, 1996.  for  the  Service 
Asi^Bements. 

NYSEG  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  the  Transmission 
Customer. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  MidAmerican  Energy  Co. 

(Docket  No.  ER98-438S-^W0l 

Take  notice  that  on  August  28. 1998. 
MidAmerican  Energy  Company 
(MidAmerican),  666  (kand  Avmue,  Des 
Moines.  Iowa  50303  tendered  for  filing 
with  the  CcHnmission  an  amendment 
(Amendment)  to  its  Service  Agreement 
with  the  Resaie  Powot  (koup  of  Iowa 
{JRPGii.  The  said  Service  Agreement, 
entered  into  pursuant  to  MidAmerican's 
Rate  Schedule  for  Power  Sales.  FERC 
Electric  Tariff.  Original  Volume  No.  5, 
was  effective  Augtist  1, 1997;  execution 
of  the  Amendment  was  completed  on 
August  18, 1998. 

MidAmerican  requests  an  effactive 
data  of  August  18, 1998.  for  this 
Amendment,  and  accmdingly  seeks  a 
waiver  of  the  Qmunission's  notice 
requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  the  RPGI.  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commissian. 

Qxnment  date:  September  17. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  New  England  Ftiwer  Go. 

(Docket  Na  BR9»-438»-O00] 

Take  notice  that  on  August  28. 1998. 
New  England  Pown  Cmnpany  (NEP). 
tendered  for  filing  (i)  An  Amended 
Network  Integration  Transmission 
Service  Agreement  between  NEP  and 
Massachusetts  Bay  Transportation 
Authority  (MBTA),  under  NEP's  FERC 
Electric  Tariff,  Original  Volume  No.  9; 


and  (ii)  A  First  Amendment  to 
Amended  and  Restated  Distribution 
Agreement  between  NEP's  affiliate, 
Massachusetts  Electric  Company,  and 
the  MBTA. 

NEP  requests  an  effective  date  of 
September  1, 1998,  for  the  filings. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragra|>h 
E  at  the  end  of  this  notice. 

14.  Wasliii«ton  Water  Power  Co. 

[Docket  No.  ER98-4387-000] 

Take  notice  that  on  August  28, 1998, 
Washington  Water  Power  Company 
(WWP).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  Section  35.13,  a 
executed  Service  Agreement  under 
WWP's  FERC  Electric  Tariff  First 
Revised  Volume  No.  9,  with  Western 
Area  Power  Administraticm,  Folsom, 
Cahfomia,  which  replaces  an 
xmexecuted  service  agreement 
previously  filed  with  the  Commission 
under  Docket  No.  ER97-1252-000. 
Sorvice  Agreement  No.  60.  effactive 
DeoEonber  15. 1996. 

Comment  date:  September  17, 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  New  York  State  Electric  Gas  Corp. 

(Docket  No.  BR98-4388-000) 

Take  notice  that  on  August  26, 1998. 
New  Yori^  State  Electric  ft  Gas 
Coiporation  (NYSEG),  filed  Service 
Agreements  betwera  NYSEG  and  DTE 
Energy  Trading  (Customer).  These 
Service  Agreemmts  specify  that  the 
Customer  has  agreed  to  the  rates,  terms, 
and  conditions  of  the  NYSEG  opm 
access  transmission  tariff  filed  July  9. 
1997  and  effective  cm  November  27, 
1997,  in  Docket  No.  ER97-23S3-000. 

NYSEG  requests  %imiver  of  the 
Commissicm's  sixty-day  notice 
requirements  and  an  effective  date  of 
August  29, 1998.  for  the  Snvice 
Agreements.  NSYEG  has  earved  copies 
of  the  filing  on  the  New  York  State 
PubUc  Service  Commission  and  on  the 
Customer. 

Comment  date:  September  17. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  New  England  Power  Co. 

[Docket  Na  ER96-4389-0Q0] 

Take  notice  that  on  August  28, 1998, 
New  England  Power  Company  (NEP) 
tendered  for  filing  an  Amfflided  and 
Restated  Installation  and  Facilities 
Support  Agreement  betwem  NEP  and 
Vermont  Sectric  Power  Company. 

NEP  respectfully  reouests  waivK  of 
the  CtHumission's  60-day  advance 
notice  reqtdrements  for  the  Amended 


Support  Agreement  and  requests  that  it 
be  made  effective  September  1, 1998. 

Comment  date:  September  17. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  md  of  this  notice. 

17.  American  Electric  Power  Service 
Cosp. 

[Docket  Na  ER9»-«39O-O00] 

Take  notice  that  on  August  28. 1996, 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
Firm  Point-to-Point  Transmission 
Executed  Service  Agreements  under 
AEP  Companies'  Opoi  Access 
Transmission  Service  Tariff  (OATT)  for 
Allegheny  Energy  and  Enserch  Energy 
Services,  Inc.  and  Non-firm  Point-to- 
Point  Transmission  Service  Cor 
Alle^eny  Energy.  Enserch  En«gy 
Services.  Inc  and  PGftE  Energy  Trading- 
Power,  LP. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  for  service  billed  on  and 
after  August  1, 1998. 

A  copy  of  the  filing  was  served  upm 
the  Parties  and  the  state  utility 
regulatory  axnmissions  of  hiaiana, 
Kentucky,  Nfichigan.  Ohio.  Tennessee. 
^Higinia  and  West  Virginia. 

Comment  date:  September  17, 1998, 
in  acccnrdanoe  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

II.  Sooth  Carolina  Electric  ft  Gaa  Co. 

[Docket  No.  ER98-4391-0001 

Take  notice  that  on  August  28, 1998. 
South  CaroUna  Electric  ft  Gas  Company 
(SCEftG),  tendered  a  sovioe  agreement 
establishing  AquiUa  Po«ver  Corporation 
(APQ,  as  a  customer  under  the  tenns  of 
SCEftG's  Negotiated  Market  Sales  Tariff 

SCEAG  requests  an  effective  date  of 
August  25, 1997.  Accordingly,  SCEftG 
requests  waiver  of  the  Commisaitm's 
notice  requirements. 

Copies  of  tills  filing  %rare  served  upon 
SCEM.  and  the  South  Carolina  Public 
Service  Commi8si<m. 

Comment  date:  Septembn  17, 1996. 
in  accordance  with  Standard  Paiagr^th 
E  at  the  end  of  this  notice. 

19.  Soatt  Caroliaa  Electric  ft  Gas  Co. 

[Docket  No.  ER98-4392-000] 

Take  notice  that  on  August  28. 1998. 
South  Carolina  Electric  ft  Gas  Company 
(SCEftG),  tendered  for  filing  a  service 
agreements  establishing  Southern 
Company  Energy  Marketing,  LP. 
(■SnAi),  as  a  customer  under  the  terms 
of  SCEftG's  Negotiated  Market  Sales 
Tariff. 

Acomlingly.  SCEftG  requests  waivn 
of  die  Commission's  notice 
requirements. 
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Copies  of  this  filing  were  served  upon 
SCEM.  and  the  South  Carolina  Public 
Service  Conunission. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  South  Carolina  Electric  ft  Gas  Co. 

(Docket  No.  ER9&-43g3-000] 

Take  notice  that  on  August  28, 1998, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G).  tendered  fat  filing  service 
agreements  establishing  Columbia 
Energy  Power  Marketing  Corporation 
(CEPMC),  Merchant  Energy  Group  of  the 
Americas.  Inc.  (MEGA),  and  Tractebel 
Energy  Marketing,  Inc.  (TEM).  as 
customers  under  the  terms  of  SCE&G's 
Open  Access  Transmission  Tariff. 

SCEftG  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
CEPMC.  MEGA.  TEM.  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  SoHdi  Carolina  Electric  k  Gas 
Conqiaiiy 

(Docket  No.  ER98-4394-000) 

Take  notice  that  on  August  28, 1998, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G).  submitted  sovice  agreements 
establishing  Columbia  Energy  Power 
Marketing  Corporation  (CEPMC). 
Merchant  Energy  Group  of  the 
Americas,  Inc.  (MEGA),  as  customers 
under  the  terms  of  SCE&G's  Negotiated 
Market  Sales  Tariff. 

Accordingly.  SCEftG  requests  waiver 
of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
CEPMC,  MEGA,  uid  the  South  Carolina 
Public  Service  Commission. 

Comment  date:  September  17. 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

22.  Northern  States  Power  Company 
(Minnesota  Company),  Northern  States 
Power  Company  (Wisconsin  Company) 

(Docket  No.  ER9S-4395-000] 

Take  notice  that  on  August  28, 1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP)  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  NorAm  Energy  Services,  Inc. 
(Customer).  This  Electric  Service 
Agreemmt  is  an  enabling  agreement 
under  which  NSP  may  provide  to 
Customer  the  electric  services  identified 
in  NSP  Operating  Companies  Electric 
Services  Tariff  CMginal  Volume  No.  4. 


NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on  August 
10. 1998. 

Comment  date:  September  17. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

23.  Northern  States  Power  Company 
(Minnesota  Conqiany),  Northern  States 
Power  Company  (Wisconsin  Ctunpany) 

(Docket  No.  ER98-4396-d00] 

Take  notice  that  on  August  28, 1998, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP)  tendered  for  filing  a 
Short-Term  Mari»t-Based  Electric 
Service  Agreement  between  NSP  and 
NorAm  Energy  Services,  Inc. 
(Customer). 

NSP  requests  that  this  Short-Term 
Market-Based  Electric  Swvice 
Agreement  be  made  effective  on  August 
10, 1998.     . 

Coxnmeirt  date:  September  17, 1998, 
in  aocordanoe  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

24.  Northern  States  Power  Company 
(Minnesota  Company),  Nofthem  States 
Power  Company  (Wisconsin  ConqMrny) 

(Docket  No.  ER98-4397-000] 

Take  notice  that  on  August  28. 1998. 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP)  tendered  for  filing  a 
Short-Term  Market-Based  Electric 
Service  Agreement  between  NSP  and 
WPS  Energy  Services.  Inc.  (Customer). 

NSP  requests  that  this  Short-Term 
Market-Based  Electric  Service 
Agreement  be  made  effective  on  August 
10, 1998. 

Comment  date:  September  17, 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

25.  Nbrdiem  States  Power  Company 
(Minnesota  Company),  Northern  States 
Power  Company  (Wisconsin  Company) 

(Docket  No.  ER98--439&-0001 

Take  notice  that  on  August  28, 1998. 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP)  tendered  for  filing  a 
Short-Term  Market-Based  Electric 
Service  Agreement  between  NSP  and 
MidAmerican  Energy  Company 
(Customer). 

NSP  requests  that  this  Short-Term 
Market-Based  Electric  Service 
Agreement  be  made  effective  on  Aiigust 
10. 1998. 

Coamient  date:  September  17. 1998. 
in  accordance  with  Standard  Paragraph 
£  at  the  end  of  this  notice. 


26.  Washington  Water  Power  Company 

(Docket  No.  ER9S-4399-000] 

Take  notice  that  on  August  28, 1998, 
Washington  Water  Power  Company 
(WWP).  tendered  for  filing  with  the 
Federed  Energy  Regulatory  Commission 
ptusuant  to  18  CFR  35.13,  an  Executed 
Service  Agreement  under  WWP's  FESC 
Electric  Tariff  First  Revised  Volume  No. 
9,  with  PUD  #1  of  Qark  County,  WA. 
which  replaces  an  unexecuted  Service 
Agreement  previously  filed  with  the 
Commission  under  Docket  No.  ER97- 
1252-000,  Service  Agreement  No.  47, 
efiisctive  December  15, 1996. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

27.  Pittsfield  Generating  Qaapanj,  UP. 

(Docket  No.  ER9»-4400-000] 

Take  notice  that  August  28, 1998, 
Pittsfield  Generating  Qunpany,  L.P. 
(Pittsfield),  owner  of  a  natural  gas-fired 
electric  generating  facility  in  Pittsfield, 
Massachusetts,  tendered  for  filing, 
pursuant  to  Rule  205  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.205,  an 
application  for  waivers  and  blanket 
approvals  imder  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  Electric  Rate  Sdiedule 
FERC  No.  1. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

28.  Western  Resources,  Inc. 

(Docket  No.  BR9B-4401-000) 

Take  notice  that  on  August  28, 1998, 
Western  Resources.  Inc.  (Western 
Resources),  tendered  for  filing 
amendments  to  Electric  Power  Supply 
Agreements  (Agreements)  between 
Western  Resources,  Inc.  (Lb.a.  KPL  and 
Doniphan  Electric  Cooperative 
Assodaticm,  Inc. ,  Kaw  Valley  Electric 
Cooperative,  Inc.,  and  Nemaha-Marshall 
Electric  Cooperative  Association.  Inc. 
(collectively  "Co-operatives").  Western 
Resotirces  states  that  these  amendments 
extend  the  Agreements,  put  limitations 
on  rate  changes,  incorporate  provisions 
concerning  retail  electric  competition, 
and  modify  the  ratdiet  provisions  of  the 
Agreements. 

Western  Resources  proposes  that 
these  amendments  become  effective  on 
August  1, 1998.  Western  Resources  also 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  were  served  upon 
the  Qsoperatives  and  the  Kansas 
Corporation  Commission. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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29.  Western  Resources,  Inc. 

(Docket  No.  ER98-4402-000] 

Take  notice  that  on  August  28, 1998, 
Western  Resotirces,  Inc.  tendered  for 
filing  an  agreement  between  Western 
Resources  and  Kansas  Municipal  Energy 
Agency.  Western  Resources  states  that 
the  purpose  of  the  agreement  is  to 
permit  the  customer  to  take  service 
tmder  Western  Resources'  market-based 
power  sales  tariff  on  file  with  the 
Commission. 

Western  Resources  proposes  that  the 
agreement  become  effective  August  3. 
1998. 

Copies  of  the  filing  were  served  upon 
Kansas  Municipal  Energy  Agency  and 
the  Kansas  Corporation  Commission. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

30.  Bridgeport  Energy  L.L.C^ 

(Docket  No.  ER98-4403-0001 

Take  notice  that  on  August  28, 1998, 
Bridgeport  Energy  L.L.C.  (Bridgeport), 
10  Atiantic  Street,  Bridgeport,  CT 
06604,  filed  with  the  Federal  Energy 
Regulatory  Commission  (the 
Commission)  an  "Installed  Capability 
Purchase  and  Sale  Agreement"  for  the 
sale  of  installed  capability  by  Bridgeport 
to  Northeast  Utilities  Service  Company. 
Bridgeport  has  filed  this  Agreement  in 
compliance  with  the  Commission's 
Order  issued  June  24, 1998  in  Docket 
No.  ER98-2783-000,  where  the 
Commission  granted  Bridgeport's 
request  for  authority  to  sell  electric 
power  at  market  rates. 

Service  under  this  Agreement 
commenced  on  August  1. 1998. 

Comment  date:  September  17, 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

31.  Bridgepmt  Energy  LX.C 

(Docket  No.  ER98-4404-0001 

Take  notice  that  on  August  26, 1998, 
Bridgeport  Energy  LLC.  (Bridgeport), 
10  Atlantic  Street,  Bridgeport,  CT 
06604,  filed  with  the  Federal  Energy 
Regulatory  Commission  (the 
Commission)  the  "Agreement  Between 
Bridgeport  Energy  LLC  and  Duke  Energy 
Trading  and  Marketing.  LLC"  (die 
Agreement)  under  which  Bridgeport 
will  supply  electric  power  to  Duke 
Energy  Trading  and  Marketing  Services. 
L.LC.  Bridgeport  has  filed  this 
Agreement  in  compliance  with  the 
Commission's  Order  issued  June  24. 
1998  in  Docket  No.  ER98-2783-000. 
where  the  Commission  granted 
Bridgeport's  request  for  authority  to  sell 
electric  power  at  market  rates. 

Service  under  this  Agreement 
commenced  on  August  1. 1998. 


Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

32.  Connexos  Energy 

[Docket  No.  ER98-4407-0001 

Take  notice  that  on  August  28, 1998, 
Connexus  Energy  submitted  for  filing  an 
amendment  to  its  Rate  Schedule. 
Connexus  Energy  states  that  the  purpose 
of  the  amendment  is  to  change  the 
purchase  obligation  of  Elk  River 
Municipal  Utilities. 

Comment  date:  September  17. 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

33.  Connexus  Energy 

(Docket  No.  ER98-442S-0001 

Take  notice  that  on  August  28, 1998, 
Anoka  Electric  Cooperative  submitted 
for  filing  a  notice  stating  that,  effective 
August  20. 1998,  Anoka  Electric 
Cooperative  changed  its  name  to 
Connexus  Energy. 

Comment  date:  September  17, 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

34.  Two  Elk  Power  Company  Twro  Elk 
Generation  Partners,  Limited 
Partnership 

(Docket  No.  QF95-197-0011 

On  August  31, 1998.  Two  Elk  Power 
Company,  on  behalf  of  Two  Elk 
Generation  Partners,  Limited 
Partnership,  c/o  North  American  Power 
Group,  Ltd.,  8480  East  Orchard  Road, 
Suite  4000,  Greenwood  Village, 
Colorado  80111,  submitted  for  filing  a 
supplement  to  its  May  12, 1998. 
application  for  Commission 
recertification  of  a  small  power 
production  facility  pursuant  to  Section 
292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the 
proposed  power  production  facility  will 
be  located  in  Campbell  County. 
Wyoming.  The  fac^ty  will  produce  a 
net  electrical  output  of  approximately 
250  MW,  and  will  utilize  waste  coal  as 
its  primary  energy  source.  Conunercial 
operations  are  scheduled  to  commence 
in  2001,  whereupon  the  applicant 
proposes  to  sell  a  majority  of  the 
racility's  electric  energy  output  into  the 
public  power  grid  at  mariiet  based  rates 
with  the  remainder  of  its  output  to  be 
sold  to  the  Black  Thunder  Mine.  The 
initial  application  for  Commission 
recertification  was  submitted  on  May 
12, 1998,  in  Docket  No.  QF95-197-001. 
The  instant  supplemental  filing  is  made 
in  response  to  a  July  31, 1998, 
Commission  letter  requesting  additional 


information  regarding  the  May  12, 1998. 
application. 
Comment  date:  October  13. 1998. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stieet,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcMcome  a  party 
must  file  a  motion  to  intervene.  Copies  — - 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  WiImmi,  Jr., 
Acting  Secretary. 

(FR  Doc  98-24299  Filed  9-9-98;  8:45  am] 
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DEPARTMENT  OF  ENERQY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Conduit 
Exemption 

September  3. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  11610-000. 

c.  Date  pled:  November  7, 1997. 

d.  Applicant:  Gary  R.  Hubbs. 

e.  Name  of  Project:  Cherry  Grove 
Project 

f.  Location:  At  the  Crab  Creek  Canyon, 
in  Utah  County,  Utah. 

g.  Fj7ed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(r). 

.  h.  Applicant  Contact:  Gary  R.  Hubbs. 
H.C.  13  Box  520,  Fairview,  UT  84629. 
(801)  873-3343. 

L  FERC  Contact:  Robert  W.  Bell  (202) 
219-2806. 

j.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  tune — see 
attached  paragraph  D-4. 

k.  Comment  Date:  November  12. 1998. 

1.  Inscription  of  Project:  The  proposed 
project  consists  of  (1)  a  powerhouse  that 
would  be  built  on  the  City  of  Spanish 
Fork's  14-inch-diameter  ductile  iron 
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pipeline  with  one  generating  unit 
having  an  installed  capacity  of  224-kW. 
The  applicant  would  use  all  the  power 
generated  for  a  proposed  housing 
development.  The  average  annuaJ 
generation  would  be  1,726,000  kWh. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl,  and  D4. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street,  N.E.,  Room  2A, 
Washington,  D.C.  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  shown  in  item  h  above. 

A2.  Development  Application — ^Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  niunber 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedxu^,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application.  _ 

D4.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 


comments,  recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning, 
the  application  be  filed  with  the 
Commission  within  60  days  fit)m  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  bom  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  vidth  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  tiUe  "PROTEST",  "MOTION 
TO  INTERVENE",  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPUCATION,"  "COMMENTS," 
"REPLY  COMMENTS," 
"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
ntmiber  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  fitim 
the  applicant.  AJiy  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 


accordance  with  18  CFR  4.34(b)  and 

385.2010. 

Uawood  A.  WatMui,  Jr., 

Acting  Secretary. 

[FR  Doc.  9&-24214  Filed  9-9-98;  8:45  am] 

BILUNQ  CODE  C717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRt-6158-q 

Proposed  Stipulation  of  Settlement; 
Minor  AnMndments  to  Clean  Air  Act 
Conformity  Regulations 

AGBKY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  stipulation; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  (Act),  notice 
is  hereby  given  of  a  proposed 
stipulation  of  partial  settlement  in 
litigation  instituted  against  the 
Environmental  Protection  Agency  (EPA) 
challenging  EPA's  third  set  of 
amendments  to  rules  on  determining 
conformity  of  federal  actions  to  State 
Implementation  Plans  (SIPs).  The 
Enviroiunental  Defense  Fund  (EDF) 
challenged  several  aspects  of  EPA's 
amendments  to  the  transportation 
conformity  rules  issued  under  section 
176(c)  of  the  Act  (62  FR  43780,  Aug.  15. 
1997).  EDF  V.  EPA,  et  al..  D.C.  Cir.  No. 
97-1637. 

EPA  has  agreed  to  reconsider  certain 
provisions  of  these  amendments.  These 
include  a  provision  relating  to  grace 
periods  for  newly  designated 
nonattainment  areas  which  was 
overturned  by  the  court  in  Sierra  Club 
V.  EPA,  129  F.3d  137  (D.C.  Or  1996),  as 
well  as  several  issues  included  in  EDF's 
1994  Petition  for  Reconsideration  of  the 
original  conformity  rule  relating  to  time 
horizons  for  hot  spot  air  quality 
analysis,  growth  assumptions  to  be  used 
in  regional  conformity  analyses,  and 
credit  for  transportation  control 
measures  where  implementation  has 
been  delayed.  Therefore,  EPA  proposes 
to  enter  into  a  stipulation  with  EDF  in 
which  EPA  will  commit  to  take  final 
action  completing  the  reconsideration  of 
the  conformity  regulations  with  respect 
to  these  issues  by  no  later  than  January 
1,  2000. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
docimient,  the  Agency  vtrill  received 
written  comments  relating  to  the 
proposed  stipulation  of  settlement.  EPA 
or  the  Department  of  Justice  may 
vsrithhold  or  withdraw  consent  to  the 
proposed  stipulation  if  the  comments 
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disclosed  foots  or  circumstances  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act. 

Copies  of  the  proposed  stipulation  are 
available  from  Phyllis  Cochran,  Air  and 
Radiation  Division  (2344),  Office  of 
General  Counsel.  U.S.  Environmental 
Protection  Agmcy,  401  M  Street.  SW. 
Washington.  D.C  20460,  (202)  260- 
7606.  Written  comments  should  be  sent 
to  Saia  Scimeeberg  at  the  above  address 
and  must  be  submitted  on  or  before 
October  13. 1998. 

Dated:  September  2. 1998. 
Soolt  C  FnltiiB, 
Acting  General  Counsel. 
[FR  Doc  98-24331  Filed  9-9-98;  8:45  am] 
BUMO  COM  tMS-M-M 


ENVIRONMBITAL  PROTECTION 
AGENCY 

[FRL-6168-q 

NoHee  Of  PubHc  Meeting:  Workshop  on 
SuHMs  in  DrtnUng  Water 

AOBICY:  Environmental  ProtecticHi 

Agency. 

ACnON:  Notice  of  public  meeting. 

tWHAHY;  TheCemters  for  Disease 
Control  and  PieventicHi  (CDC),  in 
coordination  with  the  U.S. 
EnvirtHimental  Protection  Agency 
(EPA),  virill  beholding  a  workshop  on 
sulfate  in  drinking  water  to  review  and 
discuss  the  relevant  scientific  studies 
and  Uterature  as  a  basis  for  evaluating 
the  dose-response  relationship  for 
sulbte,  in  particular  for  sensitive  groups 
within  the  genwal  population  (e.g., 
in&nts,  travelers).  Informatifm  provided 
from  the  workshop  will  supplement  the 
dose-response  studies  being  conducted 
by  CDC,  in  collaboration  with  EPA,  (m 
the  health  efbcto  from  exposure  to  high 
levels  of  suLhte  in  drinking  water. 
DATES:  The  workshop  will  be  held  at  the 
Wyndham  Garden  Hotel  in  Atlanta, 
Georgia  on  Monday,  September  28. 
1998,  8:30  a.m.  to  5  p.m.  EDT,  and 
Tuesday,  September  29, 1998. 8-a.m.  to 
12  pjn.  EDT.  Members  of  the  pubHc 
may  attend  as  observers  at  the  woricshop 
and  provide  comments  during  30- 
minute  periods  on  Monday  and 
Tuesday.  Individual  comments  should 
be  limited  to  3  to  S  minutes. 
ADOHESaes;  The  workshop  will  be  held 
at  the  Wyndham  Garden  Hotel,  which  is 
located  at  3340  Peechtree  Road,  NE, 
Atlanta,  GA  30326.  To  attend  this 
woricshop  as  an  observer,  please  contact 
the  Safe  Drinking  Water  Hotline  at  1- 
800-426-^791  or  703-285-1093 


between  9  a.m.  and  5:30  p.m.  EDT. 
There  is  no  charge  for  attending  this 
workshop  as  an  observer,  but  seats  are 
limited,  so  register  as  soon  as  possible. 
Each  registrant  will  receive  a 
preliminary  agenda  and  logistical  bet 
sheet  The  Wyndham  Garden  Hotel  is 
holding  a  block  of  rooms  until  Friday. 
SeptembOT  11  at  the  special  rate  of  $97 
per  day.  Attendees  should  make  their 
own  room  reservations  by  calling  (404) 
231-1234  and  mention  the  "Sulfate 
Woricshop"  to  get  the  special  rate. 

FOR  FURTHB)  MFOfMATION  OONTACT:  For 
additional  information,  please  ctmtact 
die  Safe  Drinking  Water  Hotline  at  1- 
800-426-4791  or  703-285-1093 
between  9  ajn.  and  5*30  pan.  EDT. 

SUPPLEMBir  ART  mfomnation:  The 
purpose  of  the  workshop  is  to  review 
and  discuss  the  scientific  data  on 
adverse  health  effscts  of  e3qx]euTe  to 
sulfete  and  the  dose-response 
relationship  of  sulfate.  'The  panel  will 
consist  of  scientists  with  expertise  in 
sidfate  biodiemistiy.  intestinal 
physiology,  dose-response  studies,  and 
animal  studies.  The  panel  will  discuss 
the  following  questions:  (1)  Do  the 
studies  suggest  that  a  certain 
contaminant  level  would  not  be  likely  to 
cause  adverse  effects?;  (2)  Does  the     - 
literature  support  acdHmatizatian  or 
resistance  to  sulfate?;  and  (3)  Can  an 
infant  study  be  dime  for  dose-response 
anyv^ere  in  the  United  States  or 
Canada?.  The  product  of  this  woriishop 
will  be  a  summary  report  of  the 
discussion  of  each  of  the  issues. 

The  Safe  Drinking  Water  Act.  as 
amended  in  1996,  requires  EPA  and 
CDC  to  jointly  conduct  an  additional 
study  to  establish  a  reliable  dose- 
response  relatiraiship  fior  sulfate, 
including  sensitive  sub-populations 
(e.g.,  infmts,  travelers).  The  study  must 
be  based  on  the  best  available  peer- 
reviewed  science  and  supporting 
studies,  be  conducted  in  consultatioa 
with  interested  States,  and  be  completed 
by  February  1999.  The  woricshop  report 
will  supplement  results  from  this  dose- 
response  study. 

Dated:  Septeidber  3, 1998. 
CjrattiaC  Dimgliinty. 

Director.  Office  of  Ground  Watw  and  Drinking 
Water. 

[FR  Doc  98-24333  Filed  9-9-98;  8:45  am] 
oooc 


ENVIRONMB«TAL  PROTECTION 
AQENCY 

CFRL-615S-9I 

Sctoncs  Advisory  Board;  Notification 
of  Public  Advisory  Commmse  MeeUng 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

acTIOM:  Notice. 

summary:  Pursuant  to  the  Fedraal 
Advisory  Committee  Act.  PubUc  Law 
92-463.  notice  is  hereby  given  that  the 
Integrated  Himian  Ejqposure  Committee 
(IHEC)  of  the  Science  Adviswy  Board 
(SAB)  will  meet  on  Tuesday,  Septonber 
20  and  Wednesday,  September  30. 1998. 
beginning  no  earlier  than  9  am  and 
ending  no  later  than  6  pm  on  each  day. 
All  tfrnes  noted  are  Eastern  Time.  All 
meetings  are  c^ten  to  the  pubUc. 
however,  due  to  limited  space,  seeting 
at  meetings  will  be  on  a  first-come  be^ 
The  meeting  will  be  held  at  the 
Hawth(mie  Suitee— Research  Triangle 
Pari^  300  Meredith  Drive,  Duiiiam. 
North  Carolina.  27713.  Fot  directicHis, 
please  call  the  hotel  at  919-361-1234 
(1-800-527-1133).  For  further 
information  concerning  the  meeting, 
please  contact  the  individuals  listed 
below. 

Porpoae 

The  purpose  of  the  meeting  is  to 
conduct  an  advisory  on  the  National 
Human  Exposure  Assessment  Survey 
(NHEXAS)  and  to  receive  a  briefing  on 
the  National  Health  and  Htunan 
Nutrition  Examination  Survey 
(NHANES).  There  will  be  a  series  of 
panel  ftinniairirmg  and  presentations. 

Chaise 

The  IHEC  has  been  asked  to  respond 
to  the  following  Charge  ouestions: 

Charge  Question  #I ;  What  are  the 
strengths  and  weaknesses  of 
multimedia,  multipathway 
measuremrats  of  eiqioeure  as 
represoited  ^  the  NHEXAS  program, 
insofar  as  it  can  be  defined  at  this  point? 

Charge  Question  §2:  Are  die  ongoing 
and  planned  analyses  approiniate  and 
likely  to  further  the  goals  of  NHEXAS? 
At  the  level  of  each  consortia?  At  the 
level  of  NHEXAS? 

Charge  Question  #3:1Vhat  actions 
vrauld  be  likely  to  increase  the  utility  of 
the  information  from  NHEXAS?  In  the 
near-term?  In  the  longer  term? 

Charge  Question  §4:  What  follow-up 
studies  would  be  most  useful  in  the  near 
term,  considering  that  key  NHEXAS 
analyses  will  not  be  completed  for  a 
year?  What  is  the  appropriate  balance 
between  large  populatian  surve]rs  and 
more  targeted  follow-up  studies? 
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Charge  Question  #5;  What  additional 
IHEC  advice  is  offered  for  strengthening 
the  immediate  and  long-term  utility  of 
NHEXAS  and  studies  like  it? 

Background 

At  its  November  Strategic  Planning 
Retreat,  the  Executive  Committee  of  the 
Science  Advisory  Board  concluded  that 
new  directions  taken  by  EPA  demand 
new  directions  for  the  SAB  if  the  Board 
is  going  to  continue  to  make  a  positive 
difference  in  the  way  that  science  is 
developed  and  used  in  environmental 
decision-making.  In  particular,  the 
Executive  Committee  decided  that  the 
SAB  needs  to  spend  much  more  of  its 
energy  providing  strategic,  forward^ 
looking  advice.  Consequently,  the  DiEC 
identified  NHEXAS  as  the  topic  for  its 
strategic  activity  for  Fiscal  Year  1998 
and  1999.  The  Committee  plans  to  have 
a  followrup  meeting  on  NI^XAS  within 
the  next  12  months  following  this 
advisory  meeting. 

Three  field  studies  are  being 
conducted  under  the  National  Human 
Exposure  Assessment  Survey.  In  these 
studies,  exposiues  in  three  study 
regions  are  being  measured  using  data 
on  pollutant  concentrations  in 
environmental  and  biological  media  and 
estimates  of  the  frequency  and  durations 
of  exposure-related  hiunan  activities.  In 
these  studies,  (1)  pollutant 
concentrations  in  air,  water,  soil,  dust, 
food,  blood,  and  urine  as  well  as  on 
siufaces  and  human  skin  are  being 
measured  using  various  sampling  and 
analytical  techniques;  (2)  direct 
exposure  is  being  determined  using 

eersonal  exposure  monitors;  and  (3) 
uman  activity  patterns  are  being 
estimated  using  a  series  of 
questionnaires  and  diaries.  These  data 
are  being  used  to  estimate  hiunan 
expostires  among  the  sampled 
populations  and  to  test  a  series  of 
hypotheses  related  to  these  exposures. 
The  target  chemicals  include:  volatile 
organic  compoimds  (VCXZs),  pesticides, 
metals  and  polyaromatic  hydrocarbons 
(PAHs). 

The  EPA  Office  of  Research  and 
Development  has  entered  into  three 
Cooperative  Agreements  with  three 
different  Consortia  to  conduct  a  series  of 
field  studies  including:  (1)  A 
consortium  made  up  of  the  University  of 
Arizona,  Battelle  Memorial  Institute  and 
the  Illinois  Institute  of  Technology:  (2) 
A  consortium  from  the  Research 
Triangle  Institute  (RTI)  and  the 
Enviroiunental  and  Occupational  Health 
Sciences  Institute  (EOHSI);  and  (3)  A 
consortium  of  Harvard  University,  Johns 
Hopkins  University  ,  Emory  University, 
and  Westat.  The  Office  of  Research  and 
Development  has  entered  in  Inter- 


agency Agreements  with  (1)  the  Centers 
for  Disease  Control  (CDC)  to  analyze 
blood  and  urine  samples;  (2)  the  Food 
and  Drug  Administration  (FDA)  to 
analyze  food  and  beverage  samples;  (3) 
the  National  Institute  for  Standards  and 
Technology  (NIST)  to  provide  quality 
assiuance  support;  and  (4)  the  General 
Services  Administration  (GSA)  to 
provide  data  management  support. ' 
During  the  meeting,  the  DiEC  will  be 
briefed  by  the  CDC  on  the  National 
Health  and  Nutrition  EvaluatioQ  Survey 
(NHANES)  and  its  value  to  improving 
imderstanding  of  hiunan  exposure. 
For  Further  /n/ormotion— -Single 
copies  of  the  relevant  background 
documents  and  the  agenda  may  be 
obtained  from  Ms.  Wanda  Fields  by 
telephone  (202)  260-5510.  by  fax  (202) 
260-7118  or  via  E-mail  at: 
fields.wandaOepa.gov  Technical 

Questions  on  these  materials  should  be 
irected  to  Mr.  Dale  Pahl  by  telephone 
at  (919)  541-1851  or  via  E-mail  at 
pahl.daleOepamail.epa.gov 

Public  Conuiients 

Anyone  wishing  to  make  an  oral 
presentation  at  the  meeting  must  contact 
Ms.  Roslyn  Edson,  Designated  Federal 
Officer  for  the  IHEC.  in  writing,  no  later 
than  5  p.m.  Eastern  Time  on  September 
22,  by  fax  (202)  260-7118,  or  via  E-mail: 
edson.roslynOBpa.gov.  The  request 
should  identify  the  name  of  the 
individual  who  will  make  the 
presentation  apd  an  outline  of  the  issues 
to  be  addressed.  At  least  35  copies  of 
any  written  comments  to  the  Committee 
are  to  be  given  to  Ms.  Edson  no  later 
than  the  time  of  the  presentation  for 
distribution  to  the  Committee  and  this 
interested  public. 

Pnnridiiig  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  repeat  previously 
submitted  oral  or  written  statements.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  of  ten  minutes. 
This  time  may  be  reduced  at  the 
discretion  of  the  SAB.  depending  on 
meeting  circumstances.  Written 
comments  (at  least  35  copies)  received 
in  the  SAB  Staff  Office  sufficienUy  prior 
to  a  meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments,  which  may  be  of  any  length, 
may  be  provided  to  the  relevant 
committee  or  subcommittee  up  until  the 
time  of  the  meeting. 


The  Science  Advisory  Board 

Information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  foimd  in  The 
FY1997  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Committee  Evaluation  and  Support 
Staff  (CESS)  by  contacting  US  EPA. 
Science  Advisory  Board  (1400). 
Attention:  CESS,  401  M  Street,  SW, 
Washington,  DC  20460  or  via  £bx  (202) 
260-1889.  Additional  information 
concerning  the  SAB  can  be  found  on  the 
SAB  Home  Page  at:  http:// 
www.epa.gov/sab. 

Copies  of  SAB  prepared  final  reports 
mentioned  in  this  Fmlerml  Register 
Notice  may  be  obtained  immediately   - 
from  the  SAB  Home  Page  or  by  mail/fiuc 
from  the  SAB's  Conunittee  Evaluation 
and  Support  Staff  at  (202)  260-4126,  or 
via  £bx  at  (202)  260-1889.  Please 
provide  the  SAB  report  number  when 
making  a  request 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  meeting, 
including  wheelchair  access,  should 
contact  Ms.  Roslyn  Edson  at  202-260- 
3823,  via  fax  at  202-260-7118  or  via  E- 
mail  at  edson.roslynOepa.gov  at  least 
five  business  days  prior  to  the  meeting 
so  that  appropriate  arrangements  can  be 
made. 

Dated:  September  2. 1998. 
Dimald  G.  Bunas, 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  98-24338  Filed  9-9-9S:  8:45  am] 
BMOJNQCOOEi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6158-3I 

Notio*  Of  Proposed  Wtthdrawal  of 
CERCLA  S«:tion  122(hM1) 
Administritivo  Cost  Recovery 
Setttoment 

AOBICY:  Environmental  Protection 

Agency. 

ACTION;  Proposed  withdrawal  of 

CERCLA  Section  122(h)(1) 

administrative  cost  recovery  settlement 

for  the  Automatic  Die  Casting  Site. 

SUMMARY:  U.S.  EPA  proposes  to 
withdraw  its  proposed  settiement  of  the 
potential  liability  of  Rauckis  Investment 
Company  and  Construction 
Management,  Inc.  ("Settling  Parties") 
under  the  Comprehensive 
Enviroiunental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C  9601  et  seq.,  for  past  costs 
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inciurod  in  response  to  the  release  or 
threatened  release  of  hazardous 
substances  at  or  from  the  Automatic  Die 
Casting  Site  ("the  Site")  located  in  St 
Clair  Shores.  Michigan.  U.S.  EPA 
proposed  to  address  the  potential 
liability  of  the  Settling  Parties  by 
execution  of  a  CERCLA  Section 
122(h)(1)  Administrative  Order  on 
Consent  ("AOC")  prepared  piu^uant  to . 
42  U.S.C.  9622(h)(1).  The  Site  is  not  on 
the  NPL.  and  no  further  resp<»8e 
activities  at  the  Site  are  anticipated  at 
this  time. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Hedi  Bogda-Cleveland  of  the  Office  of 
Regional  Counsel,  U.S.  EPA  Region  5. 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604  or  contact  Ms.  Bogda  at 
(312) 886-5825. 
MniliamE.Miiiw. 

Director,  Superfund  Division,  U.S. 
Ertviromnental  Protection  Agency  Region  5. 
(FR  Doc  98-24145  PUed  9-9-48;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(Fm.-«is8-a] 

Propossd  42  U.8.C.  Section  M22(h) 
Settfement  Dixie  Auto  Selvage  Site, 
Denvtile,  IL 

AC7KM:  Proposed  section  122(h) 
settlement 

summary:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Respcmse, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA").  notice  is  hereby 
given  of  a  proposed  administrative  cost 
recovny  settlement  imder  section 
122(h)(1)  of  CERCLA  concerning  the 
Dixie  Auto  Salvage  Superfund  Site  near 
Danville,  Illinois,  which  was  signed  by 
the  Director  of  the  Superfund  IMvision, 
EPA.  Region  V.  The  settlement  resolves 
an  EPA  claim  under  section  107(a)  of 
CXRCLA  against  the  General  Electric 
Company.  The  settlement  requires  the 
General  Electric  Company  to  complete 
the  required  removal  action  at  the  Site 
and  to  pay  the  United  States 
Environmental  Protection  Agency's 
(U.S.  EPA's)  past  and  future  ovenight 
costs  that  exceed  $900,000.00. 
DATES:  Comments  must  be  submitted  to 
U.S.  EPA.  Region  V.  on  or  before 
October  13, 1998. 

AOORESSES:  The  proposed  settlement 
and  additional  backgroimd  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  Region  V 
Records  Centn  identified  below.  A  copy 
of  the  proposed  settlement  may  be 


obtained  from  Gloria  Carvajal,  U.S.  EPA. 
Region  V,  (312)886-5312.  Comments 
should  reference  the  Dixie  Auto  Salvage 
Superfund  Site  and  should  be  addressed 
to  Richard  J.  Clarizio,  U.S.  EPA,  Region 
V,  Office  of  Regional  Coimsel,  77  West 
Jackson.  Chicago,  Illinois  60604. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Richard  J.  Clarizio,  EPA,  Region  V. 
Office  of  Regional  Counsel,  77  West 
Jackson,  Chicago,  Illinois  60604,  (312) 
886-0559. 

SUPPLEMB4TARY  INFORMATION:  The  site  is 
located  on  a  semi-rural,  partially- 
wooded  lot  adjacent  to  the  North  Foric 
of  the  Vermilion  River.  During  the 
1960's  and  1970's  ravine  portions  of  the 
site  were  filled  with  waste  by  the  former 
owner.  The  hazardous  constituents  o( 
concern  found  at  the  site  consist  of  lead 
and  polychlorinated  biphenyb.  The  «te 
was  identified  as  a  removal  site  and  has 
not  been  listed  on  the  National  Priorities 
List  (NPL).  The  General  Electric 
Company  (CX)  removed  approximately 
800  tons  of  contaminated  soil, 
capacitore  and  other  debris  in  1995 
under  an  Administrative  Order  on 
Consent  with  U.S.  EPA.  In  June  of  1998 
EPA  issued  a  proposed  plan  tot 
completion  of  removal  activities  at  this 
Site.  Consistent  with  that  proposed 
plan.  GE  in  the  settlement  agreement 
will,  among  other  things,  excavate  and 
consolidate  on-site  certain  areas  of 
contamination,  construct  a  cap  over  the 
on-site  consolidation  area,  pwform 
leachate  monitoring  and  collection, 
monitor  groundwater  and  restrict  the 
use  of  the  propoty.  It  is  estimated  that 
these  activities  will  cost  approximately 
$4,000,000.00.  As  part  of  the  setUement 
U.S.  EPA  agrees  to  not  seek 
reimbursement  for  up  to  $900,000.00  in 
oversight  costs  it  has  or  will  incur  at 
this  Site.  GE  agrees  to  pay  oversight 
costs  that  exceed  $900,000.00. 

Pursuant  to  section  122(i)  of  CERCLA. 
the  30-day  period  for  comments  on  the 
proposed  settlement  with  this 
Respondent  begins  on  the  date  of 
publication  of  today's  notice. 
JunnMi^ 

Acting  Director,  Superfund  Division,  U.S. 
Enviroiunental  Protection  Agency,  Region  V. 
[FR  Doc.  98-24146  Filed  9-^-98;  8:45  am] 
MLUNQ  OOOC 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6188-7] 

Notice  Of  Propoeed  Administrstfve 
Coet  Recovery  Settlement  Pursuant  to 
the  Compreheneive  Environmental 
Reeponae,  Compensation,  and  Uatiillty 
Act 

AOEWCY;  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  notice  is  hereby 
given  of  a  proposed  administrative  cost 
recovery  setUement  under  section 
122(h)(1)  of  CERCLA  concerning  the 
Sauget  Area  2,  Site  Q  site  in  Satiget  and 
Cahokia,  Illinois  which  was  signed  by 
the  EPA  Regional  Administrator,  Region 
5.  (m  August  20, 1998.  The  settiement 
resolves  an  EPA  claim  imder  section 
107(a)  of  CERCLA  against  Eagle  Marine 
Industries.  Inc.,  Monsanto  Company, 
and  Solutia  Inc  The  settiement  requires 
the  settiing  parties  to  pay  $180,000  to 
the  Hazardous  Substances  Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  dociunent,  the 
Asency  will  receive  writteo  comments 
relating  to  the  settiement  The  Agency 
will  consider  all  ciHnments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settiement  if  OHnments  received 
disclose  facts  or  considerations  whidi 
indicate  that  the  settiement  is 
inappropriate,  improper,  or  inadequate. 
The  Agmcy's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  Cahokia  Public  Library. 
140  Cahokis  Park  Dr..  Cahokia,  Illinois, 
62206  and  U.S.  EPA's  Region  5,  Reccud 
Center,  77  W.  Jackson  Ave..  7th  floor, 
Chicago,  Illinois. 

DATES:  Comments  must  be  submitted  on 
or  befiore  October  13, 1998. 
AODRESSra:  The  proposed  settlement 
and  additional  backgroimd  information 
relating  to  the  settiement  are  available 
for  public  inspection  at  U.S.  EPA's 
Region  5,  Record  Center,  77  W.  J^kson 
Ave.,  7th  floor,  Chicago,  Illinois.  A  copy 
of  the  proposed  settiement  may  be 
obtained  from  Leslie  A.  Kirby.  Assistant 
Regional  Counsel.  U.S.  EPA,  77  W. 
JaoLSon  Ave..  C-14J,  Chicago,  Illinois  or 
by  telephone  at  (312)  886-7166. 
Ck)mments  should  reference  Sauget  Area 
2,  Site  Q  and  EPA  Docket  No.  V-W-'98- 
D-494  and  should  be  addressed  to 
Leslie  A.  Kirby.  Assistant  Regional 
Counsel.  77  W.  Jackson  Blvd..  C-14J, 
Chicago,  Illinois  60604. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  A.  Kirby,  Assistant  Regional 
Counsel.  71 W.  Jackson  Blvd..  C-14I, 
Chicago.  Illinois  60604. 
Dated:  August  20, 1998. 
WilUam  E  Mimo, 

Director,  Supetfund  Division,  Region  5. 
IFR  Doc  98-24332  Filed  9-9-98:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

PuMie  mformation  Collections 
Approved  tiy  Office  of  Management 
and  Budget 

August  28, 1998. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
inKuxoation  collections  piusuant  to  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  An  agency  may  not  conduct 
or  sponsor  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  niunber.  For  further  information 
contact  Shoko  B.  Hair.  Federal 
Communications  Commission,  (202) 
418-1379. 

Federal  Coiiimuiucatioiis  Commimrion 

OAffl  Control  No.:  3060-0842. 

Expiration  Date:  02/28/99. 

TiUe:  Revenue  Benchmark  Data 
Request. 

Fonn  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  16 
respondents;  250  hours  per  response 
(avg.);  4000  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  One-time 
requirement. 

Description:  Pursuant  to  Congress's 
directive  in  the  Telecommunications 
Act  of  1996  that  the  Commission 
establish  support  mechanisms  to  ensure 
the  delivery  of  affordable 
telecommunication  service  to  all 
Americans,  the  Commission  determined 
on  May  8. 1997  that  universal  service 
support  for  rural,  insular,  and  high  cost 
areas  should  be  based  on  forward- 
looking  economic  costs.  As  part  of  the 
forward-looking  economic  cost 
methodology,  the  Commission 
determined  that  it  would  select  two 
revenue  benchmarks  to  calculate  the 
amoimt  of  federal  universal  service 
support  that  eligible  non-rural  carriers 
should  receive.  The  data  request  solicits 


information  from  non-rural  local 
exchange  carriers  to  calculate  the 
revenue  benchmarks  that  will  determine 
the  level  of  universal  service  support 
The  data  request  solicits  information  on 
annual  data  for  1996  through  first 
Quarter  1998;  interstate  switched  access 
revenues  for  July  1998;  Intrastate 
Switched  Access  Revenues  for  July 
1998;  Residential,  single-Line  business, 
and  Multi-Line  Business  Local  Service 
Revenues  fiar  July  1998;  and  Residential, 
Single-Line  Business,  and  Multi-Line 
Business  Local  Service  and  IntraLATA 
Toll  Revenues  for  July  1998.  The  dato 
request  was  issued  in  CC  Dockets  96-45 
and  97-160;  DA  98-1576.  The  data 
request  will  be  used  to  assist  the 
Commis8i(Hi  in  implementing  the 
forward-looking  economic  cost 
methodology  lued  to  estimate  the 
amount  of  universal  service  support  that 
will  be  provided  to  eligible  non-rural 
carriers  beginning  July  1, 1999. 
Obligation  to  respond:  Mandatory. 

OMB  Control  No.:  3060-0843. 

Expiration  Date:  2/28/99. 

Titie:  Carrier  Identification  Codes 
Blocking  Data  Request 

Fonn  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Aimual  Burden:  6 
respondents;  8  hours  per  response 
(avg.);  48  total  annual  burden  hmirs. 

Estimated  Annual  Reptating  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  One-time 
requirement. 

Description:  The  five  regional  Bell 
Operating  Companies  and  GTE  are 
required  to  submit  reports  to  the 
Common  Carrier  Bxueau  describing  their 
progress  in  phasing  out  three-digit 
Carrier  Identification  Codes  (QCs).  This 
data  is  critical  to  the  general  and 
specific  implementation  and  oversight 
responsibilities  that  the  Commission 
bears  under  the  Communications  Act  to 
evaluate  the  status  and  development  of 
competition  in  the  provision  of  local 
exchange  telecommunications  services. 
The  data  request  will  be  used  to 
evaluate  the  status  of  developing 
competition  in  the  long  distance 
telecommunications  markets.  The 
information  will  be  used  by  the 
Commission  to  determine  whether  the 
phase-out  of  three-digit  CICs  is  being 
implement.  Statutory  authority  for 
information  collection  from  carriers  and 
other  entities  is  set  out  in  the  following 
sections  of  the  Commimications  Act: 
Sections  4(i),  215,  and  218.  Obligation 
to  respond:  Mandatory. 
Ohm  Control  No.:  3060-0816. 
Expiration  Date:  02/28/99. 


Title:  Local  Competition  in  the  Local 
Exchange  Telecommunications  Services 
Report 

fonn  No.;  N/A. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Annual  Burden:  20 
respondents;  900  hours  per  response 
(avg.);  18.000  total  annual  burden  hours 
for  aU  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Buitlen:  $0. 

Frequency  of  Response:  On  occasion; 
quarterly. 

Description:  The  Telecommunicatioiu 
Act  of  1996  (1996  Act)  directed  the 
Commission  to  undertake  various 
initiatives  to  implement  new  statutory 
directives  concerning  the  development 
of  local  exchange  competition.  Central 
to  these  directives  are  new  Section  251, 
governing  incumbent  local  exdiange 
carrier  (LEC)  provision  of 
interconnection  to  competitors,  and  new 
Section  271  which  provides  a  means 
whereby  Bell  Operating  Companies 
(BOCs>— long  prohibited  from  entering 
various  telecommunications  market — 
may  now  do  so  upon  submission  of 
qualifying  applications.  Pursiiant  to  its 
new  statutory  obligations  and  in  its 
genend  capacity  as  chief  federal 
regulatory  agency  tasked  widi 
implemraiting  the  1906 
Ccnnmunications  Act  amendments,  the 
Commission  must  evaluate  the  status 
and  development— nationynde— of  local 
competition,  i.e.,  competiticm  in  the 
provision  of  local  exchange 
telecommunications  swices. 
Approximately  twenty 
telecommunications  companies 
including  Bell  Operating  Companies  are 
asked  to  volimtarily  submit  information 
to  the  Commission  to  evaluate  the  status 
and  development  of  developing 
competition  in  the  local  exchange 
telecommunications  markets.  The 
request  is  limited  to  technical  queries 
about  the  nature  and  extent  of  carrier- 
provided  access  facilities;  switch  ports 
and  Bon-switched  service  lines;  niunber 
of  customers  purchasing  specific 
services;  state  operations  data;  total 
carrier-handled  switched  local, 
intrastate  toll,  and  interstate  toll 
minutes;  and  number  of  local  telephone 
niunbers  ported  as  of  end-of-year  1997. 
The  information  wall  be  used  by 
Commission  economists  and  carrier 
analysts  to  advise  the  Commission  about 
the  efficacy  of  Commistion  rules  and 
policies  adopted  to  implement  the 
Telecommimications  Act  of  1996. 
Obligation  to  respond:  Volimtary. 

OMB  Control  No.:  3060-0774. 
fixpirafjon  Dote:  11/30/98. 
Titie:  Federal-State  Joint  Board  on 
Universal  Service— CC  Docket  No.  96- 
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45,  47  CFR  36.611-36.612  and  47  CFR 
Part  54. 

Form  No..- N/A. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households;  not- 
for-profit  institutions;  state,  local  or 
tribal  government. 

Estimated  Annual  Burden:  5,565,451 
respondents;  .32  hours  per  response 
(avg.);  1,801,570  total  annual  biuden 
hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion, 
annually,  one-time  requirements. 

Description:  Congress  directed  the 
Commission  to  implement  a  new  set  of 
universal  service  support  mechanisms 
that  are  expUcit  and  sufficient  to 
advance  the  universal  service  principles 


enumerated  in  Section  254  of  the 
Telecommunications  Act  of  1996  and 
such  other  principles  as  the 
Commission  beUeves  are  necessary  and 
appropriate  for  the  protection  of  the 
public  interest,  convenience  and 
necessity,  and  are  consistent  with  the 
Act.  In  the  various  Orders  issued  in  CC 
Docket  No.  96-45.  the  Commission 
adopted  rules  that  are  designed  to 
implement  the  universal  service 
provisions  of  section  254.  Specifically, 
the  Orders  address:  (1)  universal  service 
principles;  (2)  services  eligible  for 
support;  (3)  affordability;  (4)  carriers 
eligible  for  universal  service  support;  (5) 
support  mechanisms  for  rural,  insular, 
and  high  cost  areas;  (6)  support  for  low- 
income  consumers;  (7)  support  for 
schools,  libraries,  and  health  care 


providers;  (8)  interstate  subscriber  for 
schools,  libraries,  and  health  care 
providers;  (8)  interstate  subscriber  line 
charge  and  common  line  cost  recovery; 
and  (9)  administration  of  support 
mechanisms.  The  reporting  and 
recordkeeping  requirements  contained 
in  CC  Docket  No.  96-45  are  designed  to 
implement  Section  254.  The 
requirements  are  necessary  to  ensure  the 
integrity  of  the  program.  All  the 
collections  are  necessary  to  implement 
the  congressional  mandate  for  uiniversal 
service.  The  reporting  and 
recordkeeping  requirements  are 
necessary  to  verify  that  the  carriers  and 
other  respondents  are  eligible  to  receive 
imiversal  service  support.  OMB 
extended  approval  for  the  collections. 
Obligation  to  respond:  Mandatory. 


Rule  sectionAitle 
(47  CFR) 


a.  36.611(a)  &  36.612— Submission  and  Updating  information  to  NECA 

b.  54.101(c) — Demonstration  of  exceptional  circumstances  for  tolMimitation  grace  period . 

c.  54201(a)(2)— Submission  of  eligit)il<ty  criteria  „J™" 

d.  54.201  (b)(c>—Sut)mission  of  eligtoility  criteria  "..".™".".".!."." 

e.  54.201(d)(2) — ^Advertisement  of  services  &  charges "!.".".I"™.".""! 

f.  54205(a)— Advance  notice  of  relinquishment  of  universal  service  !...!!""".".".".."!!!""!!! 

g.  54.207(c)(1)— Submission  of  proposal  for  redefining  a  rural  service  area  !."!."!."!!!!!! 

h.  54.307(b)— Reporting  of  expenses  &  number  of  lines  served 

i.  54.401(b)(1)-(2)— Submission  of  disconnection  waiver  request ."..""".""1! 

j.  54.401  (d>— Lifeline  certification  to  the  Administrator 

k.  54.407(c)— Lifeline  recordkeeping  '"'" 

I.  54.409(a)-(b)— Consumer  qualification  for  Lifeiine .~  JZZ!™!!™™™"!! 

m.  54.409(b) — Consumer  notification  of  Lifeline  discontinuance 

n.  54.418(b)— Unk  Up  recordkeeping 

o.  54.501(d)(4)  &  54.516— Schools  &  Ubraries  recordkeeping 

p.  54.504(b)-<c).  54.507(d)  &  54.509(a)— Description  of  services  requested  &  certification  

q.  54.519— State  telecommunicattons  networio „ „. 

r.  54.601(b)(4)  &  54.609(b)— Cateulating  support  for  health  care  providers "1"."."!™!!!."."!  " 

s.  54.601(b)(3)  &  54.619— Shared  facility  record^teeping 

L  54.607(b)(1>-(2)— Submission  of  proposed  rural  rate !...""""!.""." 

u.  54.603— Streamlined  application  process  for  schools  and  Kbraries  and  for  rural  health  care  providers 

v.  54.603(b)(1),  54.61 5(c)-(d)  &  54.623(d)— Description  of  services  requested  and  certification 

w.  54.619(d)— Submission  of  rural  health  care  report 

X.  54.701(f)(1)  &  (f)(2)-Submission  of  annual  report  &  CAM  IZZZZZ 

y.  54.701(g)— Submission  of  quarterly  report „ 

z.  54.707— Submission  of  state  commission  designation  !...!.""."!!."."!!!!!!. 

aa.  Obligation  to  notify  undertying  carrier !."!!!!."!!.....!!! 

bb.  Demonstration  of  reasonable  steps !!!."!."!...Z.™!!"Z".™  1 1 


Hours  per  response 


Total  Annual  Burden  Hours 


20  

50  .„ , 

4  

1  

50  _... 

.5  

125  

2.5  (avg.) 

2  

80~Z™™ 

5  min  .„... 

5  min 

80  _. 

41  (avg.)  . 
2 

4  

100  ....Z" 

21  (avg.)  . 
3 

40  ZZ'ZZ 

10 

■2S  »«.....„ 

4 


Total  annual 
burden 


26.800 

100 

400 

3.400 

65.000 

50 

6,250 

4.100 

100 

1.300 

104.000 

440.000 

44.000 

104,000 

372.000 

100.000 

200 

340,000 

160,000 

150 

16,000 

11,000 

40 

.    40 

40 

860 

1.700 

200 


1.801.570 


All  the  collections  are  necessary  to 
implement  the  congressional  mandate 
for  universal  service.  The  reporting  and 
recordkeeping  requirements  are 
necessary  to  verify  that  the  carriers  and 
other  respondents  are  eligible  to  receive 
imiversal  service  support. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management.  Washington.  DC  20554. 


Federal  Communications  Commission. 

Magalie  Roman  Saias, 

Secretary. 

(FR  Doc  98-24195  Filed  9-9-98;  8:45  am] 

BiujNQ  cooE  cria-oi-p 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  HokJing  Companies 

The  notificants  listed  below  have 
appUed  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  1817(j))  and  §  ' 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 


48508 


Federal  Register/ Vol.  63,  No.  175 /Thursday,  September  10,  1998 /Notices 


of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  24,  1998. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Etellas,  Texas  75201- 
2272: 

1.  William  TroyByler,  Chappell  Hill. 
Texas,  and  W.T.B.  II,  Ltd..  Houston, 
Texas.  (William  Troy  Byler  and  Merlene 
Byler.  General  Partners);  to  acquire 
voting  shares  of  Community 
Bancorporation.  Inc..  Bellville,  Texas, 
and  thereby  indirectly  acquire  First 
National  Bank,  Bellville,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  4, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-24351  Filed  9-9-98;  8:45  am] 

BILUNQ  CODE  «210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
IMergers  of  Banic  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  appUed  to  the  Board  for  approval,   . 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  appUcaUons  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appUcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  2. 
1998. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 


East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1 .  Seed  Money  Limited  Partnership, 
Allison  Park,  Pennsylvania;  to  become  a 
bank  holding  company  by  acquiring  32 
percent  of  Class  A  common  stock  and 
100.00  percent  of  Class  B  common 
stock,  and  thereby  indirectly  acquire 
Enterprise  Bank.  Allison  Park, 
Pennsylvania,  a  de  novo  bank. 

2.  Western  Reserve  Bancorp,  Inc., 
Medina,  Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Western  Reserve 
Bank,  Medina,  Ohio. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Pleasants  County  Bankshares,  Inc., 
St.  Marys.  West  Virginia;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Pleasants 
County  Bank,  St.  Marys,  West  Virginia. 

C.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Michigan  Community  Bancorp 
Limited,  SterUng  Heights,  Michigan;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Lakeside jCommunity  Bank, 
SterUng  Heights,  Michigan  (in 
organization),  and  thereby  indirectly 
acquire  North  Oakland  Community 
Bank,  Rochester  Hills,  Michigan  (in 
organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  3. 1998. 
Robert  deV.  FrierMm, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-24255  Filed  9-9-98;  8:45  am] 

BHXINQ  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  arul 
Mergers  of  Banli  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  com]}any  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 


indicated.  The  appHcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  (he  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Actr 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  5, 
1998. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  WaUcer.  Commimity  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

l.Machias  Bancorp,  MHC,  and 
Machias  Bancorp,  Inc.,  both  of  Machias, 
Maine;  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  Machias  Savings 
Bank,  Machias,  Maine. 

B.  Federal  Reserve  Bank  of  Chicago 
(PhiUp  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
IlUnois  60690-1413: 

1.  High  Point  Financial  Services,  Inc.. 
Forreston,  Ulinois;  to  acquire  100 
percent  of  the  voting  shares  of  Kent 
Bancshares.  Inc..  Kent,  Illinois,  and 
thereby  indirectly  acquire  Kent  Bank, 
Kent,  IlUnois. 

C  Federal  Reserve  Bank  of  St  Louis 
(RandaU  C.  Sunmer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Old  National  Bancorp,  Evansville, 
Indiana;  to  merge  with  Southern 
Bancshares,  Ltd.,  Carbondale,  Illinois, 
and  thereby  indirectly  acquire  First 
National  Bank  and  Trust  Company. 
Carbondale.  Illinois. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  CaUfomia  94105-1579: 

1.  Marin  National  Bancorp.San 
Ra£ael,  CaUfomia;  to  cause  First 
National  Interim  Bank  of  Marin,  Las 
Vegas,  Nevada  (in  organization),  to 
become  a  subsidiary. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  4, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-24352  Filed  9-9-98;  8:45  am] 
BIUMG  COOE  aZIO-OI-F 
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FEDERAL  RESERVE  SYSTEM  ' 

Notice  of  Proposals  To  Engage  In 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  Usted  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  throiig^  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
detennlned  by  Order  to  be  closely 
related  to  banking  and  pennissible  for 
bank  holding  companies.  Unless 
othwwise  noted,  these  activities  will  be 
conducted  throt^out  the  United  States. 

Each  notice  is  available  fw  inq)ection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  tot 
inspection  at  the  offices  of  Uie  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  compUes 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  appUcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  23. 1998. 

A.  Federal  Reserve  Bank  of  New 
Yoric  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street,  New  Yovk, 
New  York  10045-0001:  ' 

1.  Westdmitsche  Landesbank 
Gutaentrale,  Duesseldorf.  Federal 
RepubUc  of  Germany;  to  engage  de  novo 
through  its  subsidiary,  WestLB 
Securities  Americas  Inc.,  New  York, 
New  Yoric.  in  securities  brokerage 
services,  pvirsuant  to  §  22S.28(bK7)(i)  of 
Regulation  Y;  riskless  principal 
transactions,  pursuant  to  § 
225.28(b)(7)(ii)  of  Regulation  Y;  and 
private  placement  services,  pursuant  to 
$  225.28(b)(7)(ui)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Gteveland- 
(Paid  Kaboth,  Banking  Supervisor)  1455 
East  Si}cth  Street.  Cleveland.  Ohio 
44101-2566: 

1 .  Keycorp,  Cleveland.  Ohio;  to 
acquire  McDonald  and  Company 
Investments.  Inc..  Cleveland.  Ohio;  and 
thereby  engage  in  providing  financial 
and  investment  advisory  services, 
pursuant  to  §  225.28(b)(6)  of  R^ulation 
Y;  providing  certain  agency 
transactional  services  for  customer 
investments,  pursuant  to  §  225.28(b)(7) 
of  Regulaticm  Y;  underwriting  and 


dealing  in.  to  a  limited  extent,  all  types 
of  debt  and  equity  securities  See, 
KeyCorp,  83  Fed.  Res.  Bull.  921  (1997h 
extending  and  servicing  loans  pursuant, 
to  §  22S.28(b)(l)  of  Regulation  Y; 
engaging  in  activities  related  to 
extending  credit,  pursuant  to  §§ 
225.28(B)(2)(U),  (vi),  and  (vU)  of 
Regulation  Y;  leasing  personal  or  real 
property  or  acting  as  agent,  hnd^er.  or 
advisor  in  leasing  such  property, 
pursuant  to  §  225.28(b)(3)  of  Regulation 
Y;  engaging  in  investment  transactions 
as  prindpid.  pursuant  to  §  225.28  (b)(8) 
of  Regulation  Y;  providing  certain 
transfer  agent  and  dividend  disbursing 
agent  services  to  mutual  funds  See. 
BanhBTS  Trust  New  York  Corporation, 
83  Fed.  Res.  Bull.  780.  782  (1997)  (the 
BT/Alex  Brown  Order);  engagina  in  the 
provisian  of  management  consulting 
and  employee  benefits  counseling 
services,  pursuant  to  §§  225.28(b)(g)(i] 
and  (ti)  of  Regulation  Y;  provicUn^ 
certain  administrative  services  to 
mutual  funds  {See.  Fleet  Financial 
Group,  Inc..  84  Fed.  Bull.  227  (1998); 
J  J*.  Mmgan  Sr  Co.,  84  Fed.  Res.  BuU.  113 
(1998):  and  Commensbank  AG.  83  Fed. 
Res.  BuU.  678.  679-80  (1997);  and 
estabUshing  and  serving  as  a  general 
partner  of  limited  partnerships  that  are 
excluded  from  the  definition  of  an 
investment  company  and  that  are 
exen^>t  from  the  re^stiation  and 
prospectus  requirements  of  the 
Securities  Act  of  1933,  See,  Meridian 
Bancorp,  Inc.,  80  Fed.  Res.  BuU.  736 
(1994)  and  Norwest  Corporation.  81 
Fed.  Res.  BuU.  1128  (1995). 

Board  of  Govanuns  of  the  FedeFal  Rasanre 
System.  September  3, 1998.. 
RobettdaV.FHenoa. 
Associate  Secretary  of  the  Board. 
[FR  Doc  9S-24254  PUed  9-^9-98:  8:45  am) 
ilXMQ  OOM  aiS-t1-F 


GENERAL  ACCOUNTINQ  OFFICE 

Advisory  Council  on  Qovemment 
Auditing  Standards;  Notice  of  Meeting 

The  Advisory  Council  on  Government 
Auditing  Standards  wiU  meet  Monday, 
September  21, 1998,  from  9:00  a.m.  to 
4:45  pjn.  in  room  7C13  of  the  General 
Accounting  Office  building,  441 G  St., 
NW..  WasUngton.  DC 

The  Advisory  Council  on  Government 
Auditing  Standards  will  hold  a  meeting 
to  discuss  issues  that  may  impact 
Government  Auditing  Standards.  Any 
interested  person  may  attend  the 
meeting  as  an  observer.  Coimdl 
discussions  and  reviews  are  open  to  the 
pubUc. 

For  further  information  contact: 
Marda  Budianan,  Assistant  Director, 


Govemmeait  Auditing  Standards,  AIMD, 
202-512-9321. 

Dated:  September  4, 1998. 
Marda  B.  BodiaiuDi, 
Assistaitt  Director. 

[FR  Doc.  98-24350  Filed  9-»-98;  8:45  am] 
MLUNQ  ooof  ms-aa-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Omce  of  ttie  Secretary 

Agency  Informaflon  Collection 
ActlvWes:  Submission  for  0MB 
Review;  Conwieirt  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  his  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  wriUi  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  infrinnation 
collections  recmtly  submitted  to  OMB. 

1.  Study  of  Ftail  Elders  in  Medicare 
Managed  Care— NEW— The  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  is  proposing  to  conduct  a 
study  of  how  managed  care  deUvery 
systems  can  meet  the  needs  of  elderly 
beneficiaries  with  disabiUties  and 
chronic  illnesses.  A  survey  of  Medicare 
beneficiaries  will  be  conducted  to 
identify  ways  in  which  managed  care 
can  add  value  and  barriers  to  realizing 
added  value.  Respondents:  Individuak  - 
or  households;  Number  of  Responses: 
2,518;  Average  Burden  per  Response: 
29.2  minutes;  Total  Buiden:  1,228 
hours. 

OMB  Desk  Officer:  Allison  Eydt 

Copies  of  the  information  collectioo 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Repcxts  Qearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  coUection  should 
be  sent  directly  to  the  OMB  desk  officv 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Room  1Q235,  725  17th  Street  NW, 
Washington.  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Qeentnce  Officer,  Room  503H. 
Humphrey  Quildhog,  200  Independence 
Avenue  SW,  Washington,  DC,  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 
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Dated:  August  27, 1998. 
Donnia  P.  Williams. 
Deputy  Assistant  Secretary,  Budget 
IFR  Doc  98-24200  Filed  9-9  98;  8:45  am] 
MJJNO  CODE  418».««-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  S«cr«tary 

Emergency  deerance:  Public 
Infonmtion  Collection  Requirwnants 
Submitled  to  the  Office  of  Management 
and  Budget  (0MB) 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Department  of  Health  and  Human 
Services  (DHHS),  has  submitted  to  the 
OfBce  of  Management  and  Budget 
(OMB)  the  following  request  for 
Emergency  review.  We  are  requesting  an 
emergency  review  because  the 
collection  of  this  information  is  needed 
prior  to  the  expiration  of  the  normal 
time  limits  under  OMB's  regulations  at 
5  CFR  Part  1320  and  is  essential  to  the, 
mission  of  the  Department.  Section  502 
of  the  Agriculture  Research  and  Reform 
Act  of  1998  (Pub.  L.  105-185)  requires 
the  Secretary  of  DHHS,  within  180  days 
of  the  enactment  date  of  June  23, 1998, 
to  make  determinations  regarding 
administrative  costs,  under  Section 
403(a)(3)  of  the  Social  Security  Act, 
common  to  determining  eligibility  for 
the  AFDC,  Food  Stamp  and  Medicaid 
programs.  Following  die  normal 
clearance  procedures  would  cause  this 
statutory  deadline  to  be  missed. 

Without  emergency  approval  of  the 
proposed  information  collections 
described  below,  the  Department  could 
not  comply  with  the  Congressional 
mandate  in  section  502  of  the  Pub.  L. 
105-185. 

DHHS  is  requesting  the  OMB  grant 
emergency  approval  as  soon  as  possible 
for  180-days. 

Title  and  Descriation  of  Information 
Collection:  Cost  Allocation 
Determination  Under  the  Agriculture 
Research  Act— NEW— Secticn  502  of  the 
Agriculture  research.  Extension,  and 
Education  Reform  Act  of  1998  (Public 
Law  105-185)  requires  the  Secretary  of 
Health  and  Himian  Services  to 
determine,  for  each  state,  the  annualized 
amoimt  the  state  received  imder  section 
403(a)(3),  of  the  Social  Security  Act  for 
administrative  costs  common  to 
determining  the  eligibility  of 
individuals,  femilies,  or  households  that 
could  be  allocated  to  the  Food  Stamp 
and  Medicaid  programs,  that  were 
allocated  to  the  AFDC  program.  The 


purpose  of  this  information  collection  is 
to  enable  the  Secretary  to  make  this 
determination.  The  States  will  be 
requested  to  provide  cost  information. 
Respondents:  States:  Number  of 
Respondents:  51;  Number  of  Responses 
per  Respondent:  one;  Avwage  Burden 
per  Response:  132  hours;  To«a7  Burden 
on  Respondents:  6,732  hours. 

To  request  more  information  please 
contact  Joe  Cook  on  202-401-2804.  The 
proposed  information  collecticm  is 
posted  on  the  internet  at  http.// 
wvrw.gov/progorg/grantsnet 

Comments  are  mvited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
prop<»ed  collection  of  infcmnaticm;  (c) 
ways  to  enhance  the  quahty.  utility  and 
clarity  of  the  information  to  be 
collated;  and  (d)  ways  to  minimizs  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  teclmiques 
or  other  forms  of  information 
technology. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
immediately  directly  to  the  OMB  Desk 
Officer  designated  at  the  following 
address:  OMB  Human  Resources  and 
Housing  Branch,  Attention:  Allison  Eydt 
or  Laura  Oliven.  New  Executive  Office 
Building.  Room  10235.  Washington.  DC 
20503. 

Comments  may  be  Caxed  to  Ms.  Eydt 
or  Ms.  Oliven  at  202-395-5167. 

Please  send  a  copy  of  your  comments 
to  Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  SW,  Washington  DC.  20201. 

Dated;  September  2, 1998. 
Domia  P.  WilUaBS. 
Deputy  Assistant  Secretary,  Budget 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Sut»tanc«a  and 
Diaeaae  ftogistry 

Community/Tribal  Subcommittee  of  ttie 
Board  of  Scientific  Counaelora, 
Agency  for  Toxic  Subatancea  and 
Diaeeae  Regiatry;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 


(ATSDR)  announces  the  following 
subcommittee  meeting. 

Name:  Conununity/Tribal  Subcommittee. 

Times  and  dates:  8:30  a.m.-4:30  pjn., 
September  28, 1998;  8:30  a.m.-4:45  p.m., 
September  29, 1998. 

I^ace:  ATSDR.  35  Executive  Park  Drive, 
Training  Room,  Atlanta,  Geoigia  30329. 

Status:  C^n  to  the  public,  umited  by  die 
space  available.  The  meeting  room 
accommodates  approximately  60  people. 

Purpose:  This  subcommittee  will  bring  to 
the  Board  advice,  citizen  input  and 
recommendations  on  community  and  tribal 
programs,  practices,  and  p(dicies  of  the 
Agency.  The  subcommittee  will  report 
directly  to  the  Board  of  Scientific  Counselors. 

Matters  To  Be  Discussed:  Agenda  items 
include  a  group  discussion  of  the  role  of  the 
Subcommittee;  presentation  and  discussion 
of  ATSDR  community  involvement  mission, 
roles,  and  activities  (including  die  role, 
mission,  activities  of  the  Office  of  Urban 
AfEuTs,  and  the  Office  of  the  Ombudsman). 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Penon  for  More  Jnfonnation: 
Stephen  D.  Von  Alfanen,  Science  PoUcy 
Analyst,  BSC,  ATSDR.  M/S  B-28, 1600 
Clifton  Road,  NE,  Atlanta.  Georgia  30333, 
telephone  404/639-0708. 

Dated:  September  3, 1998. 
Caroiya  J.  RuMdi. 

Director,  Managanent  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centara  for  Diaaaaa  Control  and 
Prevention 

[Program  Announoenwnt  MOiq 

Notice  of  Availability  of  Funda; 
Economic  and  Outcome  Analysia  of 
Antimicrobial  Raaialance  in  HoapHal- 
AM|ulred  Infactlona  Among  Intenalva 
CareUnttPalienta 

A.Parpoee 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  economic  and  outcome 
analysis  of  antimicrobial  resistance  in 
hospital-acquired  infections  among 
intensive  care  unit  (ICU)  patients.  This 
program  addresses  the  "Healthy  People 
2000"  priority  area(s)  of  Immunization 
and  Infectious  Diseases. 

The  purpose  of  the  program  is  to 
provide  assistance  to  the  National 
Nosocomial  Infacticms  Surveillance 
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(NNIS)  system  hospitals  to  quantify  the 
impact  of  antimicrobial  resistance  on 
their  institution  and  their  patients. 
Understanding  the  economic  costs  and 
patient  outcomes  associated  with  such 
resistant  infections  will  aid  the  infection 
control  community  in  their  efforts  to 
justify  the  allocation  of  resources  to 
improve  efforts  at  preventing  the 
emergence  and  spread  of  antimicrobial 
resistant  pathogens.  This  data  will 
originate  from  several  institutions  and 
allow  generalizable  estimates  of  the 
economic  impact  and  patient  outcomes 
associated  with  antimicrobial  resistance 
at  U.S.  hospitals. 

The  specific  objectives  of  this 
cooperative  agreement  are: 

1.  Assess  the  impact  of  antimicrobial 
resistance,  specifically  methicillin 
resistant  S.  aureus  and  vancomycin- 
resistant  enterococci,  causing 
nosocomial  infections,  specifically 
primary  bloodstream  infections,  both  in 
terms  of  poor  patient  outcomes  (e.g., 
morbidity  and  mortality)  and  economic 
cost,  at  participating  hospitals. 

2.  Disseminate  information  regarding 
economic  costs  incurred  from 
antimicrobial  resistant  organisms. 
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B.  Eligible  Applicants 

Limited  Competition 

Assistance  will  be  provided  only  to 
U.S.  hospitals  actively  participating  in 
the  Intensive  Care  Unit  (ICU) 
component  of  CDC's  NNIS  System,  and 
have  used  NNIS  definitions  and 
methodology  for  surveillance  of 
nosocomial  infections  to  identify  >60 
ICU  patients  with  nosocomial  primary 
bloodstream  infection,  >20  of  which 
were  associated  with  methicillin 
resistant  Staphylococcus  aureus,  and  15 
of  which  were  associated  with 
vancomycin  resistant  enterococci  over 
the  past  5  years. 

Competition  is  limited  to  hospitals 
actively  participating  in  the  NNIS 
System,  cuhently  the  only  source  of 
national  data  on  risk-adjusted, 
nosocomial  infection  rates  in  the  United 
States  using  standardized  methodology. 

Note  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  mnds  constituting  an 
award,  grant,  cooperative  agreement, 
ccmtract,  loan,  or  any  other  forai. 

C  Availability  of  Funds 

Approximately  5130,000  is  available 
in  FY  1999  to  fund  approximately  5 
awards.  It  is  expected  that  the  average 
award  will  be  $25,000.  ranging  from 
$15,000  to  $30,000  depending  on  the 
number  of  case-  and  control-patients 
included  in  the  applicant's  proposal.  It 


is  expected  that  the  awards  will  begin 
on  or  about  December  15, 1998  and  will 
be  made  for  a  12-month  budget  period 
within  a  12-month  project  period. 
Fimding  estimates  may  change. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.,  below,  and  CDC 
shall  be  responsible  for  conducting 
activities  under  B.  below. 


A.  Recipient  Activities 

1.  Design  a  matched  case-control 
study,  where  case-patients  (i.e.,  those 
infected  with  the  antimicrobial  resistant 
pathogen)  will  be  compared  to  matched 
control-patients  (i.e.,  those  infected  with 
the  respective  antimicrobial  susceptible 
pathogen).  Factors  that  may  influence 
patient  outcome,  costs  of 
hospitalization,  and  adaptability  of 
criteria  to  other  recipients  should  be 
considered.  Examples  of  matching 
criteria  may  include  location  of  patient, 
month  or  year  of  infection,  APACHE  II 
score  (+/  -  5  points),  comorbid 
conditions,  or  a  combination  of  these 
characteristics.  A  published  example 
includes  that  performed  by  D.  Pittet,  et 
al.  when  determining  extra  costs  of 
nosocomial  bloodstream  infection  in 
critically  ill  patients  (JAMA. 
1994;271:1598-1601). 

2.  Collect  limited  existing  data  from 
medical  records  of  all  potential  case- 
and  control-patients  eligible  for" 
matching  algorithm. 

3.  Collect  detailed  data  on  case-  and 
control-patients  of  two  types:  financial 
and  clinical  (i.e.,  descriptive  and  patient 
outcome).  Determining  excess  costs  may 
require  recording  total  costs  of 
hospitaUzation  per  study  patient  and 
costs  by  each  day  of  hospitalization.  In 
addition,  it  would  be  desirable  to  record 
costs  by  category  (i.e.,  laboratory  or 
diagnostic  tests,  pharmaceuticals,  bed 
occupancy,  physician,  extra  nursing, 
materials).  Patient  outcome  data  must 
include,  but  not  limited  to,  mortality, 
length  of  stay,  response  to  therapy,  and 
relapse  or  recurrent  infection. 

4.  PubUsh  results  through 
collaboration  with  other  recipients  of 
this  cooperative  agreement  and  CDC. 

B.  CDC  Activities 

1.  Provide  technical  assistance  in  the 
design  and  conduct  of  a  pair  wise- 
matched  case-control  study  which  may 
include  data  collection  forms  and 
designing  innovative  approaches  to 
matching  controls  to  cases. 

2.  Provide  assistance  to  recipients 
regarding  development  of  study 


protocols,  data  collection  methods,  and 
analyses,  as  necessary. 

3.  Assist  in  the  development  of  data 
management  processes,  materials,  and 
protocols. 

4.  Coordinate  pooling  data  from  each 
site  and  participate  in  the  analysis  of 
study  information  and  dissemination  of 
study  findings. 

5.  The  CDC  IRB  will  review  and 
approve  the  protocol  initially  and  on  at 
least  an  annual  basis  until  the  research 
project  is  completed. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  10  double-spaced  pages  (excluding 
budget  and  appendixes),  printed  on  one 
side,  with  one  inch  margins,  and 
unreduced  font.  Unless  indicated 
otherwise,  all  information  requested 
below  must  appear  in  the  narrative. 
Materials  or  information  that  should  be 
part  of  the  narrative  will  not  be  accepted 
if  placed  in  the  appendixes.  The 
application  narrative  must  contain  the 
following  sections  in  the  order 
presented  below: 

1.  Abstract:  Provide  a  brief  (two  pages 
maximum)  abstract  of  the  project.  State 
the  length  of  the  project  period 
(maximum  is  1  year)  for  which 
assistance  is  being  requested  (see 
"Availability  of  Funds"  for  additional 
information). 

2.  Background  and  Need:  Discuss  the 
backgroimd  and  need  for  the  proposed 
project.  Illustrate  and  justify  the  need 
for  the  proposed  project  that  is 
consistent  with  the  piupose  and 
objectives  of  this  coopwative  agreement 
program. 

3.  Capacity  and  Personnel: 

a.  Describe  past  experience  in  — 
conducting  projects/studies  similar  to 
that  being  proposed. 

b.  Describe  resources,  facilities,  and 
professional  personnel  that  will  be 
involved  in  conducting  the  project. 
Include  in  an  appendix,  curriculum 
vitae  for  all  professional  personnel 
directly  involved  with  the  project. 

c.  Because  award  size  should  reflect 
the  number  of  patients  on  which  data 
will  be  collected,  provide  in  an 
appendix  a  list  of  all  patients,  void  of 
personal  identifiers,  identified  by 
infection  control  staff  using  standard 
NNIS  definitions  as  having  a 
nosocomial  primary  bloodstream 
infection  while  in  an  intensive  care  tmit 
for  at  least  the  past  5  years.  This  list 
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must  include,  but  not  be  limited  to, 
infections  associated  with  S.  aureus 
(both  methicillin-susceptible  and 
methicillin-resistant),  and 
enterocococcus  spp.  (both  vancomycin- 
susceptible  and  vancomycin-resistant). 
Other  organisms  of  interest,  and  highly 
desirable  to  study  if  present  in  sufficient 
quantity,  include  Klebsiella 
pneumoniae  not-susceptible  to 
ceftazidime  or  aztreonam,  Candida 
albicans,  and  C.  krusei.  For  each  patient, 
the  list  must  document  the  organism(s) 
associated  with  the  nosocomial 
bloodstream  infection,  susceptibility 
status  to  the  antimicrobial  of  interest 
(e.g.,  pathogens  stated  above),  date  of 
admission  to  hospital,  date  of  infection, 
and  location  of  patient  at  time  of 
infection. 

d.  Provide  in  an  appendix  letters  of 
support  from  all  key  participating  non- 
applicant  Departments  (i.e.,  medical 
informatics,  medical  records), 
individuals,  etc..  which  clearly  indicate 
their  commitment  to  participate  as 
described  in  the  operational  plan.  Do 
not  include  letters  of  support  from  CDC 
personnel. 

4.  Objectives  and  Techhical 
Approach:  a.  Describe  specific 
objectives  for  the  proposed  project 
which  are  measurable  and  time-phased 
and  are  consistent  with  the  purpose  and 
goals  of  this  cooperative  agreement. 

b.  Present  a  detailed  operational  plan 
for  initiating  and  conducting  the  project 
which  clearly  and  appropriately 
addresses  all  Recipient  Activities, 
including  the  approach  to  collecting 
financial  data. 

c.  Clearly  identify  specific  assigned 
responsibilities  for  all  key  professional 
personnel. 

d.  Describe  the  native  and  extent  of 
collaboration  vn\h  CDC  and/ or  others 
during  various  phases  of  the  study. 

e.  Describe  in  detail  a  plan  for 
evaluating  progress  toward  achieving 
project  objectives. 

5.  Budget:  Provide  in  an  appendix,  a 
budget  and  accompanying  detailed 
justification  for  the  project  that  is 
consistent  with  the  purpose  and 
objectives  of  this  program.  If  requesting 
funds  for  contracts,  provide  the 
following  information  for  each  proposed 
contract:  (1)  Name  of  proposed 
contractor,  (2)  breakdown  and 
justification  for  estimated  costs,  (3) 
description  and  scope  of  activities  to  be 
performed  by  contractor,  (4)  period  of 
performance,  and  (5)  method  of 
contractor  selection  (e.g.,  sole-source  or 
competitive  solicitation). 

6.  Human  Subjects:  Whether  or  not 
exempt  from  DHHS  regulations,  if  the 
proposed  project  involves  hiunan 
subjects,  doctunent  in  an  appendix  that 


the  principal  investigator  has  obtained 
human_ subjects  clearance. 

F.  Submission  and  Deadline 

Application 

Submit  the  original  and  five  copies  of 
PHS-398  (0MB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit.  On  or  before 
November  1, 1998  submit  the 
application  to:  Van  Malone,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Armoimcement  #99013, 
Centers  for  Disease  Control  and 
Prevention,  Room  300,  255  East  Paces 
Ferry  Road.  NE.  MS  E-18,  Atlanta, 
Georgia  30305-2209. 

If  yoiu  application  does  not  arrive  in 
time  for  submission  to  the  independent 
review  group,  it  will  not  be  considered 
in  the  current  competition  unless  you 
can  provide  proof  that  you  mailed  it  on 
or  before  the  deadline  (i.e.,  receipt  from 
U.S.  Postal  Service  or  a  commercial 
carrier,  private  metered  postmarks  are 
not  acceptable). 

G.  Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  based  on  the  following 
weighted  criteria. 

1.  Background  and  Need  (10  Points) 

Extent  to  which  applicant's 
discussion  of  the  background  for  the 
proposed  project  demonstrates  a  clear 
understanding  of  the  purpose  and 
objectives  of  diis  cooperative  agreement 
program.  Extent  to  which  applicant 
illustrates  and  justifies  the  need  for  the 
proposed  project  that  is  consistent  with 
the  purpose  and  objectives  of  this 
cooperative  agreement. 

2.  Capacity  (50  Points  Total) 
A.  The  extent  to  which  applicant  has 

the  appropriate  organizational  structure, 
administrative  support,  and  ability  to 
access  the  defined  target  population, 
and  that  this  access  will  ensure  an 
adequate  sample  size  and  representation 
so  that  epidemiologic  analysis  of  patient 
outcomes  and  excess  costs  will  be 
appropriate  and  statistically  valid. 
Considerable  attention  will  be  given  to 
the  quantity  of  patients  having  had 
nosocomial  bloodstream  inflections 
caused  by  the  targeted  antimicrobial 
resistant  pathogens  (i.e.,  potential  cases) 
and  those  caused  by  the  corresponding 
susceptible  pathogen  (i.e.,  potential 
controls)  docimiented  by  the  recipient. 
Considerable  attention  will  be  given  to 
the  recipient's  capacity  to  access  cost 
data  for  potential  cases  and  matched 
controls,  and  the  ability  to  link  cost  data 
to  specific  categories  of  costs  and/or 


date  of  costs  during  patient's 
hospitalization.  (40  points) 

b.  Extent  to  which  applicant 
documents  that  professional  personnel 
involved  in  the  project  are  qualified,  by 
training  and  experience  (i.e.,  NNIS 
hospital  personnel  must  have  the 
essential  understanding  of  definitions  of 
nosocomial  infections  used  in  the  NNIS 
system);  and  have  an  appropriate 
projected  level  of  effort  directed  toward 
accomplishment  of  the  proposed 
objectives.  (10  points) 

3.  Objectives  and  Technical  Approach 
(i.e..  Plan)  (40  Points  Total) 

a.  Extent  to  which  applicant  describes 
specific  objectives  of  the  proposed 
project  which  are  consistent  with  the 
purpose  and  goals  of  this  cooperative 
agreement  program  and  whidi  are 
measurable  and  time-phased.  (10  points) 

b.  Extent  to  which  applicant  presents 
a  detailed  operational  plan  for 
performing  the  matching  process  to  pick 
controls  for  the  case-control  study.  (10 
points) 

The  degree  to  which  the  applicant  has 
met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research. 

Tnis  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
conununity(ies)  and  recognition  of 
mutual  benefits. 

c.  Extent  to  which  applicant  clearly 
identifies  specific  assigned 
responsibilities  for  all  key  professional 
personnel.  Extent  to  which  the  plan 
clearly  describes  applicant's  tedinical 
approach/methods  for  conducting  the 
proposed  studies  and  extent  to  which 
the  plan  is  adequate  to  accomplish  the 
objectives.  (20  points) 

4.  Budget  (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable  (i.e.,  in  proportion  to  the 
number  of  patients  for  which  data  will 
be  collected),  clearly  justified,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

5.  Does  the  application  adequately 
address  the  requirements  of  45  CFR  Part 
46  for  the  protection  of  human  subjects? 

YES ^No 
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Comments: . 


H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Progress  reports.  Narrative  progress 
reports  are  required  every  6  months.  An 
original  {md  two  copies  of  reports  are 
due  within  30  days  after  first  6  months 
and  90  days  fdlowing  end  of  project 
period.  Progress  reports  should  address 
progress  toward  overall  objectives  as 
represented  in  the  Purpose  and 
Recipient  Activities  sections  of  this 
announcement  including  status  report 
of  case  and  control  selection, 
enrollment,  and  progress  of  data 
abstraction.  ' 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period.  Send  all  reports  to:  Van  Malone, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  Room  300,  255 
East  Paces  Ferry  Road,  NE,  M/S  E-18, 
Atlanta,  GA  30305-2209. 

The  following  additional 
reqiurements  are  appUcable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  (included  in  the 
application  kit). 

AR-l    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-7    Executive  Order  12372  Review 
AR-11    Healthy  People  2000 
AR-l  2    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder  the 
PubUc  Health  Service  Act  Section(s) 
301(a)[42  U.S.C.  241(a)],  317(k)(2)[42 
H.S.C.  247b(k)(2)],  as  amended.  The 
Catalog  of  Federal  IDomestic  Assistance 
niunber  is  93.283. 


J.  Where  to  Obtain  Additional 
Information 

Please  refer  to  Program 
Annoimcement  99013  ^en  you  request 
information.  For  a  complete  program 
description,  information  on  application 
procedures,  an  apphcation  pwdiLage,  and 
business  management  technical 
assistance,  contact:  Van  Malone,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Aimouncement  [99013], 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Room  300,  255  East 
Paces  Ferry  Road,  N.E.,  [E-18],  Atlanta, 
GA  30305-2209,  telephone  (404)  842- 
6872,  Email  address  vxm7@cdc.gov. 

See  also  the  CDC  homepage  on  the 
Internet:  http://www.cdc.gov 

For  program  technical  assistance, 
contact  Scott  K.  Fridkin,  Hospital 
Infections  Program,  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention,  1600  CUfton 
Road,  N.E.,  Mailstop  E-5S,  Atlanta, 
Georgia  30333.  Facsimile:  (404)  639- 
6436.  E-mail  address:  skiOeCDC.GOV 
John  L.  Williams, 

Director,  Procurement  and  Grants.  Centers 
for  Disease  Control  and  Prevention  (CDC). 
(FR  Doc.  98-24257  Filed  »-9-98;  8:45  am] 
BIUMQ  COOE  41t3^1«-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cttildren  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Pro  ject 

Title:  Early  Head  Start  Evaluation 
Father  Study. 

OMB  No.  .0970-0169. 

Description:  The  Head  Start 
Reauthorization  Act  of  1994  estabUshed 
a  special  initiative  creating  funding  for 
services  for  famiUes  with  infants  and 
toddlers.  In  response  the  Administration 
on  Children,  Youth  and  FamiUes 


(ACYF)  designed  the  Early  Head  Start 
(EHS)  program.  In  September  1995, 
ACYF  awarded  grants  to  68  local 
programs  to  serve  famihes  with  infants 
and  toddlers.  ACYF  has  awarded  grants 
to  additional  programs,  totaling  more 
than  290. 

EHS  programs  are  designed  to 
produce  outcomes  in  four  domains:  (1) 
child  development,  (2)  faunily 
development,  (3)  staff  development,  and 
(4)  community  development.  The 
Reauthorization  required  that  his  new 
initiative  be  evaluated.  To  study  the 
effect  of  the  initiative,  ACYF  awarded  a 
contract  through  a  competitive 
procurement  to  Mathematica  PoHcy 
Research,  Inc.  (MPR)  with  a  subcontract 
to  Columbia  University's  Centw  for 
Young  Children  and  Famihes.  The  - 
evaluation  will  be  carried  out  from 
October  1, 1995  through  March  30, 
2002.  Data  collection  activities  that  are 
the  subject  of  this  Federal  Register 
notice  are  intended  for  the  fourth  phase 
of  the  EHS  evaluation.  The  sample  for 
the  assessments  will  be  approximately 
1,144  fathers  &t>m  the  3,000  EHS  sample 
famiUes,  whose  mothers  and  infants/ 
toddlers  are  participating  in  the  study 
(see  OMB  #0970-0143)  in  13  of  die  EHS 
study  sites.  Each  family  wiU  be 
randomly  assigned  to  a  treatment  group 
or  a  control  group.  The  36-month  father 
assessments  will  be  conducted  through 
personal  interviewing,  structured 
observations  and  videotaping.  AU  data 
collection  instruments  have  been 
designed  to  minimize  the  burden  on 
respondents  by  minimizing 
interviewing  and  assessment  time. 
Participation  in  the  study  is  volimtaiy 
and  confidential. 

The  information  wiU  be  used  by 
government  managers.  Congress  and 
others  to  better  imderstand  the  roles  of 
fathers  and  father-figures  with  their 
children  and  in  the  EHS  program. 

Respondents:  Fathers  or  father-figures 
of  children  whose  families  are  in  the 
EHS  national  evaluation  sample  (both 
program  and  control  group  famiUes). 


Annual  Burden  Estimates 

•- 

Instrument 

Estimated 

number  of  re- 

sporxtents 

Number  of  re- 
sportsesper 
respondent 

Average  burden 
hours  per 
response 

Total  burden 
houra 

36-month  fattier  Intervtew „ 

89 
74 
30 

1 
1 
1 

1.0 
1.3 
1.05 

89 

96 

36-mofTth  at)t>reviated  Interview  and  videotaping  protocol  - 

32 

Estimated  Total  Annual  Burden:  217. 

In  compUance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 


Administration  for  Children  and 
FamiUes  is  soUdting  pubUc  comment 
on  the  specific  aspects  of  the 
information  coUection  described  above. 


Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
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Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  S.W., 
Washington,  D.C.  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
infonnation  collection. 


The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  shall  have 
practical  utility,  (b)  the  agency  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quaUty,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  pubhcation. 


Dated:  September  9, 1993. 
BobSargis, 

Acting  Reports  Qearance  Officer. 
(FR  Doc.  98-24197  Filed  9-9-98;  8:45  am] 

WLUNQ  COOE  4184-41-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Project 

Title:  National  Survey  of  Child  and 
Adolescent  Well-Being. 

OMBNo.:New. 

Description:  Title  V,  Section  429A,  in 
the  amendments  to  Title  IV-B  of  the 
Social  Security  Act  authorizes  the 
Secretary  of  Health  and  Human  Services 
to  conduct  a  "national  random  sample 
study  of  child  welfare".  The  NSCAW 
fulfills  the  intent  of  that  legislation,  and 
responds  to  a  growing  need  for  better 
understanding  of  the  child  welfare    - 
system  and  the  children  and  families 

Annual  Burden  Estimates 


who  come  into  contact  with  it.  The 
survey  will  collect  date  through 
interview  and  assessment  with  a 
national  sample  oL6700  children  along 
with  their  parents,  caregivers  (such  as 
foster  parents),  teachers,  and 
caseworkers  and  other  agency  personnel 
to  assess  the  characteristics  of  children 
and  families  who  come  into  contact 
with  the  child  welfare  system,  the 
services  they  need  and  receive,  and  the 
outcomes  for  those  children  and 
families.  Information  will  be  collected 
firom  all  respondents  at  the  time  the 
child  enters  the  child  welfare  system, 
with  three  subsequent  annual 
followups.  In  addition,  some 
information  will  be  collected  from 
parents  or  caregivers  and  caseworkers 
midway  between  the  annual  collections. 
The  information  will  provide  national 
estimates  on  characteristics  of  children 
and  families  in  the  child  welfare  system, 
and  will  be  used  to  gmde  child  welfare 
policy  and  practice,  as  well  as  to 
provide  new  insights  into  the 
antecedents  and  consequences  of  child 
maltreatment. 

Respondents:  Individuals  or 
Households. 


Instnjment 


Child,  Waver  1 

Caregiver,  Wave  1 

Foster  Parent,  Wave  1 

Non-Custodial  parent.  Wave  1 

CPS  Caseworker,  Wave  1   

Caseworker,  W^  1  

Teacher,  Wave  1  

Local  Agency  Wave,  1  

State  Agency,  Wave  1 

Child,  Wave  2 

Caregiver,  Wave  2 „ 

Foster  parent,  Wave  2 

Non-Custodial  parent 

Caseworker 

Teacher,  Wave  2 

Local  Agency,  Wave  2  

State  Agency,  Wave  2 

Child.  Wave  3 

Caregiver,  Wave  3 

Foster  Parent,  Wave  3  

Non-Custodial  parent.  Wave  3 

Caseworker,  Wave  3 

Teacher,  Wave  3 

Local  Agency,  Wave  3  

State  Agency,  Wave  3 


Numt)er  of 
respondents 


6.700 

4,430 

2.270 

1,900 

8,375 

5,740 

5,099 

97 

40 

5,832 

4532 

1.300 

1.600 

3.460 

4.590 

97 

51 

5,677 

4,650 

1.027 

1.600 

2.595 

4.361 

97 

51 


Numt)er  of  re- 
sponses per 
respondent 


1 
2 
2 
2 

10 
1 
1 
1 
1 
1 
2 
2 
2 
2 
1 
1 
1 
1 
2 
2 
2 

20 
1 
1 
1 


Average  burden 
hours  per 
response 


1.29 

1.46 

1.20 

1.0 

.28 

1.03 

.75 

1.08 

1.08 

1.01 

1.44- 

1.12 

.83 

.91 

.75 

1.08 

4.0B 

1.11 

1.43 

^2^ 

.81 

.78 

.75 

1.08 

1.08 


Total  burden 
hours 


8.666 

12.934 

5.441 

3.826 

2.373 

5.931 

3324 

106 

56 

5.876 

13.048 

2.911 

2.687 

6.285 

3.443 

105 

55 

6.308 

13.279 

2,483 

2,587 

4,066 

3,443 

105 

55 


Estimated  Total  Annual  Burden 
Hours:  36,630. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(a)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 


on  the  specific  aspects  of  the 
information  collection  described  above. 

Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Information  Services, 


Division  of  Information  Resource 
Management  Services.  370  L'Enfant 
Promenade,  SW,  Washington,  DC  20447, 
Attn:  ACF  Reports  Clearance  Officer.  All 
requests  should  be  identified  by  the  title 
of  the  information  collection. 
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The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  infonnation  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 


Dated:  September  3, 1998. 
BobSaips, 

Acting  Reports  Qearance  Officer. 

[FR  Doc.  98-24199  Filed  9-9-98;  8:45  am) 

BILUNQ  COOE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Low  Income  Home  Energy 
Assistance  Program  (LIHEAP)  Quarterly 
Allocation  Estimates. 


OMB  No.:  0970-0037. 

Description:  The  report  is  used  by 
States  to  report  their  estimated  funding 
requirements  on  a  percentage  bases,  by 
quarter.  The  information  is  used  to 
develop  apportionment  requests  and  to 
provide  funding  to  States  when  their 
program  requirements  are  most  acute. 
Certain  States  need  the  bulk  of  their 
funds  during  the  winter  months  while 
others  require  theirs  during  the  simimer 
months. 

Respondents:  State.  Local  or  Tribal 
Government. 


Annual  Burden  Estimates 

Instrument 

Number  of 
respondents 

Number  of  re- 
sponses per 

respondent 

Average  txir- 

den  hours  per 

response 

Total  burden 
hours 

ACF-535 

51 

1 

25 

13 

Estimated  Total  Annual  Burden:  13. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Service,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503.  Attn:  Ms. 
Wendy  Taylor. 

Dated:  September  3, 1998. 
Bob  Sai^gis, 

Acting  Reports  Qearance  Officer. 
[FR  Doc.  98-24198  Filed  9-9-98;  8:45  am] 
BILUNQ  COOE  41M^>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Antiviral  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Antiviral  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  6, 1998,  from  8:30  a.m. 
to  5  p.m. 

Location:  HoUday  Inn — Silver  Spring, 
Kennedy  Grand  Ballroom,  8777  Georgia 
Ave.,  Silver  Spring,  MD. 

Contact  Person:  Rhonda  W.  Stover  or 
John  B.  Schupp,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
301-827-7001,  or  FDA  Advisory 
Committee  Infonnation  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12531. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 


Agenda:  The  committee  will  discuss 
new  drug  applications  (NDA)  N2 1-003 
(100-milUgram  (mg)  tablets)  and  NDA 
N21-004  (5  mg/milliliter  oral  solution) 
for  lamivudine  (Epivir  HBV,  Glaxo 
Wellcome,  Inc.)  for  the  treatment  of 
chronic  hepatitis  B. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  28, 1998.  Oral 
presentations  horn  the  public  will  be 
scheduled  between  approximately  11 
a.m.  and  12  m.  Time  allotted  for  each 
presentation  may  be  Umited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  September  28, 1998,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argimients 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  app.  2). 

Dated:  September  1, 1998. 
Mkfaael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  98-24241  Filed  9-9-98;  8:45^ 

BIUMQ  CODE  41t»41-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoclMtNo.97N-0513] 

Agency  information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Orphan  Drugs— 21  CFR  Part 
316 

AGENCY:  Food  and  Dnig  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  information  entitled 
"Orphan  Drugs— 21  CFT?  Part  316"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  18, 1998  (63  FR 
27299),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the  PRA 
(44  U.S.C.  3507).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  vaUd  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  niunber  0910-0167.  The 
approval  expires  on  July  31,  2001. 

Dated:  September  2, 1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
(FR  Doc.  98-2*240  Filed  9-9-98;  8:45  am] 

BajJNQ  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doctot  No.  980-0670] 

Devices  Used  for  In  Vitro  Fertilization 
and  Related  Assisted  Reproduction 
Procedures:  Submission  Guidance  for 
a  510(k);  Draft;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 


availabiUty  of  the  draft  guidance 
entitled  "Devices  Used  for  In  Vitro 
Fertilization  and  Related  Assisted 
Reproduction  Procedures:  Submission 
Guidance  for  a  510(k)."  This  draft 
guidance  is  neither  final  nor  is  it  in 
effect  at  this  time.  This  draft  guidance 
outlines  the  information  to  be  submitted 
in  a  premarket  notification  submission 
(510(k))  for  medical  devices  that  are 
intended  to  be  used  for  in  vitro 
fertiUzation  (IVF),  gamete  intrafallopian 
transfer  (GIFT),  zygote  intrafallopian 
transfer  (2aFT),  intracytoplasmic  sperm 
injection  (ICSI),  embryo  transfer  (CT), 
and  related  assisted  reproduction 
technology  (ART)  procedures. 
DATES:  Written  comments  concerning 
this  draft  guidance  must  be  submitted 
by  December  9, 1998. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
entitled  "Devices  Used  for  In  Vitro 
Fertilization  and  Related  Assisted 
Reproduction  Procedures:  Submission 
Guidance  for  a  510(k)"  to  the  Division 
of  Small  Manufactvuers  Assistance 
(HFZ-220),  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  yoMi  request,  or  fax 
your  request  to  301-443-8818.  Written 
comments  concerning  this  draft 
guidance  must  be  submitted  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Comments  should  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  guidance. 
FURTHER  INFORMATION  CONTACT:  Efisa  D. 
Harvey,  Center  for  Devices  and 
Radiological  Health  (HFZ-470),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-594-1180. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

This  draft  guidance  outlines  the 
information  to  be  submitted  in  a  510(k) 
for  medical  devices  that  are  intended  for 
use  in  IVF,  GIFT,  ZIFT,  ICSI,  ET,  and 
ART  procedures.  On  January  29, 1988, 
and  October  21, 1995,  FDA  consulted 
with  the  Obstetrics  and  Gynecology 
Devices  Panel  (the  Panel)  regarding  its 
regulatory  strategy  and  the  classification 
of  these  devices.  Both  times  the  Panel 
agreed  that  premarket  approval  is  not 
necessary  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  devices  used  for  IVF  and  ART. 


Therefore,  in  the  Federal  Register  of 
September  4, 1997  (62  FR  46686),  FDA 
pubUshed  a  proposed  rule  to  reclassify 
instrumentation  intended  for  use  in  IVF 
and  related  ART  procedures  from  class 
in  to  class  n.  FDA  also  proposed  to 
reclassify  assisted  reproduction 
microscopes  and  microscope  accessories 
from  class  in  to  class  I  and  to  exempt 
them  from  the  requirement  of  premarket 
notification  (510(k)). 

n.  Significance  of  Guidance 

This  draft  guidance  represents  the 
agency's  current  thinking  on  the 
information  needed  in  a  510(k)  intended 
to  be  used  for  ART  procedures.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  appUcable  statute, 
regulations,  or  both. 
•     The  agency  has  developed  good 
guidance  practices  (GGP's)  to  set  forth 
the  agency's  poUcies  and  procedtires  for 
the  development,  issuance,  and  use  of 
gmdance  dociunents  (62  FR  8961, 
February  27, 1997).  This  draft  guidance 
is  a  level  1  document  consistent  with 
the  GGP's. 

m.  Electronic  Access 

In  order  to  receive  "Devices  Used  for 
In  Vitro  Fertilization  and  Related 
Assisted  Reproduction  Procedures: 
Submission  Guidance  for  a  510(k)"  via 
your  fax  machine,  call  the  CDRH  Facts- 
On-Demand  (FOD)  system  at  800-899- 
0381  or  301-827-0111  from  a  touch- 
tone  telephone.  At  the  first  voice 
prompt  press  1  to  access  DSMA  Facts, 
at  second  voice  prompt  press  2,  and 
then  enter  the  document  nimaber  620 
followed  by  the  poimd  sign  (»).  Then 
follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  World  Wide  Web  (WWW). 
The  Center  for  Devices  and  Radiological 
Health  (CDRH)  maintains  an  entry  on 
the  WWW  for  easy  access  to  information 
including  text,  graphics,  and  files  that 
may  be  downloaded  to  a  personal 
computer  with  access  to  die  WWW. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  "Devices  Used  for 
In  Vitro  Fertilization  and  Related 
Assisted  Reproduction  Procedures: 
Submission  Guidance  for  a  S10(k)," 
device  safety  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  approved 
applications  and  manufacturers' 
addresses),  small  manufacturers' 
assistance,  iAformation  on  video 
conferencing  and  electronic 
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submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  The  draft 
gmdance  entitled  "Devices  Used  for  In 
Vitro  Fertihzation  and  Related  Assisted 
Reproduction  Procedures:  Submission 
Guidance  for  a  510(k)"  will  be  available 
at  http://www.fda.gov/cdrh/ode/ed— 
rp.html. 

IV.  Comments 

Interested  persons  may,  on  or  before 
December  9, 1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  draft 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  throu^  Friday. 

Dated:  August  25, 1998. 
D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiologicd 
Health.  ^ 

[FR  Doc.  98-24243  FUed  9-9-98;  8:45  am] 
BIUJNO  CODE  4ia«-ei-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-3432-4q 

Medicare  Program;  September  25, 
1998,  Open  Town  Hall  Meeting  To 
Discuss  the  Medicare  Coverage 
Process 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  to  solicit  comments  from  the 
public  on  proposed  revisions  to  the 
process  we  use  to  make  administrative 
coverage  decisions  in  the  Medicare 
program.  Advance  registration  is 
required  due  to  space  limitations. 
DATES:  The  meeting  is  scheduled  for 
September  25. 1998  from  8:30  a.m.  until 
5:30  p.m.,  e.s.t. 

ADDRESSES:  The  meeting  will  be  held  in 
the  HCFA  headquarters  auditorium, 
7500  Security  Boulevard.  Baltimore, 
Maryland,  21244. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Milh(»n  (410)  786-5663 
SUPPLEMENTARY  INFORMATKM:  At 
present,  in  accordance  with  section 
1862(a)(1)(A)  of  the  Social  Security  Act. 


we  use  a  variety  of  mechanisms  to  make 
coverage  decisions,  including  internal 
staff  review,  meetings  and  discussions 
with  medical  experts,  and  technology 
assessments.  Until  last  year,  we  also 
used  a  Technology  Advisory  Committee, 
comprised  of  both  HCFA  and  non-HCFA 
personnel,  to  discuss  and  receive  advice 
about  coverage  issues.  We  disbanded 
the  Technology  Advisory  Committee 
last  year  following  concerns  raised  by 
the  General  Accounting  Office  about 
whether  the  Committee  complies  with 
the  Federal  Advisory  Committee  Act. 
We  have  developed  a  plan  for 
establishing  a  new  committee  that  fully 
compUes  with  the  Federal  Advisory 
Committee  Act.  This  committee  will  be 
more  open  and  responsive  to  public 
participation.  We  are  also  taking  other 
steps  to  make  the  coverage  review 
process  more  open  and  to  offer  a  more 
accessible  and  systematic  means  for 
advising  the  pubUc  about  ongoing 
actions  regarding  coverage  issues. 

The  meeting  will  consist  of  short 
HCFA  presentations  on  several  major 
topics  central  to  the  development  of 
revisions  to  the  coverage  process 
followed  by  pubUc  discussion.  The 
meeting  wiU  conclude  with  a  question 
and  answer  session  during  which  the 
pubUc  may  raise  any  issues  related  to 
the  topics  discussed.  While  the  meeting 
is  open  to  the  pubhc,  attendance  is 
limited  to  space  available.  Therefore, 
individuals  must  register  in  advance,  as 
described  below. 

Registration 

Casals  and  Associates  in  Arlington. 
Virginia  will  handle  registration  for  the 
meeting.  Individuals  may  register  by 
contacting  Stacey  Yoimg  at  Casals  and 
Associates  by  mail,  fiax,  or  Internet 
electronic  mail.  Please  provide  your 
name,  title,  firm  name,  address, 
telephone,  fax,  and  Internet  electronic 
mail  address  (if  applicable). 

•  For  mail  registration,  die  address  is: 
Casals  and  Associates,  2231  Crystal 
Drive,  Suite  814,  ArUngton,  Virginia, 
22202,  Attention:  Stacey  Young. 

•  For  fax  registration,  the  niunber  is 
703-920-5750. 

•  For  registration  by  Internet 
electronic  mail,  the  address  is 
SYoungOCasals.com. 

Casals  and  Associates  will  provide  all 
registrants  with  a  confirmation  packet 
and  background  papers  prior  to  the 
meeting. 

We  will  accept  written  questions, 
comments,  or  other  materials,  either 
prior  to.  or  within  14  days  alter  the 
meeiting.  Address  comments  to:  Ron 
Milhom  (S3-02-01).  HCFA.  7500 
Security  Blvd..  Baltimore,  Mi  21244, 


Telephone:  410-786-5663,  FAX:  410- 
786-6857,  E-Mail:  Rmilhom@hcfa.gov 

There  is  no  special  format  for  the 
materials;  however,  we  request  that 
commenters  be  clear  about  the  issue  or 
aspect  of  the  proposed  process  on  which 
they  have  a  question,  comment,  or 
suggestion. 

After  reviewing  and  analyzing  the 
comments  and  suggestions  we  receive, 
we  intend  to  prepare  a  notice  for 
publication  in  the  Federal  Register 
setting  forth  the  process  for  making 
administrative  coverage  decisions. 
Although  our  plans  are  to  publish  this 
notice  in  final  form,  we  anticipate  that 
we  will  provide  a  comment  period  and 
make  any  necessary  revisions  in  the 
notice  based  on  the  comments  we 
receive. 

Autiwrity:  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.2) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare— Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare— Supplementary  Medicd 
Insurance  Program) 

Dated:  August  26, 1998. 

NaiK7-Aim  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc  98-24291  FUed  9-»-98;  8:45  am] 
■UMQ  COOE  4U0-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Hearth  Resources  and  Services 
Administration 

Advisory  Council  Notice  of  Re- 
establlshment 


Pursuant  to  the  Federal  Advisory 
Committee  Act,  PubUc  Law  92-463  (5 
U.S.C.  Appendix  2),  the  Secretary, 
Department  of  Health  and  Human 
Services,  aimounces  the  re- 
establishment  of  the  following  advisory 
committee. 

Designation:  HRSA  AIDS  Advisory 
Committee. 

Purpose:  Advises  the  Secretary  and 
the  Health  Resources  and  Services 
Administration  (HRSA)  on  its  activities 
related  to  the  support  of  health  care 
services  to  persons  living  with  HIV/ 
AIDS  and  education  of  health 
professionals  about  HTV/AIDS.  The 
Committee  will  support  the  Agency's 
process  of  identifjdng  and  responding  to 
the  health  service  delivery  needs  of 
affected  communities  and  to  the  needs 
of  individuals  Uving  with  this  disease. 

Structure:  The  Committee  shall 
consist  of  the  Administrator,  HRSA  as 
Chair;  ex-offido  members:  DiiBctor. 
Centers  for  Disease  Control  and 
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Prevention;  Director,  National  Institutes 
of  Health;  Administrator.  Health  Care 
Financing  Administration; 
Administrator,  Substance  Abuse  and 
Mental  Health  Services  Administration; 
Administrator,  Agency  for  Health  Care 
Policy  and  Research  (or  their  AIDS 
Coordinators  or  designees)  and  such 
additional  officers  of  the  U.S. 
Government  as  deemed  necessary  for 
the  Committee  to  effectively  carry  out 
its  functions;  and  14  members  selected 
by  the  Secretary. 

Members  shall  be  invited  to  serve  as 
follows:  nine  shall  be  authorities 
knowledgeable  in  the  fields  of  health 
care  delivery,  State  health  programs, 
clinical  care,  preventive  and  public 
health,  medical  education,  health 
services  and  clinical  research,  and 
health  care  financing;  five  shall  be 
members  of  the  general  pubUc,  and  at 
least  three  shall  be  persons  living  with 
HIV/ AIDS.  Members  shall  be  invited  to 
serve  for  overlapping  four-year  terms; 
terms  of  more  than  two  years  are 
contingent  upon  the  renewal  of  the 
Committee  by  appropriate  action  prior 
to  its  termination. 

Dated:  September  3, 1998. 
James  J.  Corrigan, 

Associate  Administrator  for  Management  and 
Program  Support 
(FR  Doc.  98-24244  Filed  9-9-98;  8:45  amj 

BILUNQ  OOOC  41I»-1S-P 


whose  name  and  telephone  number  are 
listed. 

Committee  name:— Center  for  Substance 
Abuse  Treatment,  National  Advisory 
Coimcil. 

Meeting  date;— September  22. 1998. 

Place:— Center  for  Substance  Abuse 
Treatment.  5515  Security  Lane,  6th  Floor 
Conference  Room,  Suite  617,  Rockville,  MD 
20852 

Type.-^osed:  September  22, 1998—2:30- 
3:30  p.m. 

Contoct.'^Marjorie  M.  Cashion,  Executive 
Secretary,  Telephone:  (301)  443-8923,  and 
FAX:  (301)  480-6077. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  meeting  date  due  to 
urgent  needs  to  meet  timing  limitation 
imposed  by  review  and  funding  cycle. 

Dated:  September  3, 1998. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 
[FR  Doc.  98-24273  Filed  9-9-98;  8:45  am) 

BILUNQ  OOOE  41«2-3»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Treatment;  Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  Teleconference 
Meeting  of  the  Center  for  Substance 
Abuse  Treatment  (CSAT)  National 
Advisory  Coimcil  to  be  held  in 
September  1998. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  grants  and 
cooperative  agreement  applications. 
Therefore,  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 
with  Title  5  U.S.C.  552b(c)(6)  and  5 
U.S.C.  App.  2.  §  10(d). 

A  summary  of  the  meeting  and  roster 
of  council  members  may  be  obtained 
from:  Mrs.  Marjorie  Cashion,  CSAT. 
National  Advisory  Council,  Rockwall  II 
Building,  Suite  619,  5600  Fishers  Lane, 
Rockville.  Maryland  20857,  Telephone: 
(301)  443-8923. 

Substantive  program  information  may 
be  obtained  from  the  contact  below 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Extension  of  Comment 
Period  for  Technical/Agency  Draft 
Multi-Species  Recovery  Plan  for  ttie 
Threatened  and  Endangered  Species 
of  South  Florida 

agency:  Fish  and  WildUfe  Service. 

Interior. 

action:  Notice  of  extension  of  public 

comment  period. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  extension  of  the 
public  comment  period  for  Volume  II  of 
the  draft  multi-species  recovery  plan  for 
the  threatened  and  endangered  species 
of  South  Florida.  A  notice  announcing 
the  availability  of  Volume  II  was 
published  in  the  Federal  Register  on 
July  13. 1998  (63  FR  37584). 
DATES:  The  conunent  period,  which 
originally  closed  on  September  30, 
1998,  is  now  extended  until  October  31. 
1998  for  Volume  n  only.  The  comment 
period  for  Volume  I  (63  FR  11304)  still 
closes  on  September  30. 1998. 
Comments  on  the  draft  recovery  plan 
must  be  received  on  or  before  these 
dates  to  ensure  consideration  by  the 
Service. 

ADDRESSES:  Copies  of  the  draft  recovery 
plan  can  be  obtained  by  contacting  the 
U.S.  Fish  and  WildUfe  Service 
Publications  Unit.  National 
Conservation  Training  Center,  c/o 
Aramark,  Rt.  1  Box  166,  Shepherd  Grade 
Rd.,  Shepherdstown,  West  Virginia 
25443.  The  Service  is  encouraging  that 


requests  for  copies  be  for  the  CD-410M 
version  as  the  hard  copy  of  Volume  II 
encompasses  approximately  900  pages. 
Additionally,  the  entire  docimient  may 
be  viewed  or  downloaded  from  the 
Service's  South  Florida  Ecological 
Service's  Field  Office  website  at:  http:/ 
/www.fws.gov/r4eao/wildlife/ 
esvb.html. 

Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  Dawn  Jennings,  South  Florida  Field 
Office,  1360  U.S.  Highway  1,  Suite  5, 
Vero  Beach,  Florida  32960.  Comments 
and  materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hour^at  the  South  Florida  Field  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  Jennings  at  the  South  Florida 
Field  Office  (561)  562-3909  for 
information  on  the  recovery  plan;  the 
U.S.  Fish  and  Wildlife  Service 
Publications  Unit  (304)  876-7203  for 
additional  copies  of  the  draft  recovery 
plan. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Fish  and  Wildlifia 
Service's  threatened  and  endangered 
species  program.  To  help  guide  the 
recovery  effort,  the  Service  prepares 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions  that 
may  be  necessary  for  conservation  of 
these  species,  establish  criteria  for  the- 
recovery  levels  for  reclassification  from 
endangered  to  threatened  status  or 
removal  from  the  list,  and  estimate  the 
time  and  cost  for  implementing  the 
needed  recovery  measures. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  et  seq.) 
requires  the  development  of  recovery 
plans  for  listed  species  imless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  requires  that 
public  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
during  the  recovery  plan  development. 
The  Service  will  consider  all 
information  presented  during  a  public 
comment  period  prior  to  approval  of 
each  new  or  revised  recovery  plan.  The 
Service  and  other  Federal  agencies  will 
take  these  comments  into  account  in  the 
course  of  implementing  approved 
recovery  plans. 

The  Multi-Species  Recovery  Plan 
identifies  the  recovery  and  restoration 
needs  of  68  threatened  and  endangered 
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species  and  their  habitats  in  the  South 
Florida  Ecosystem,  an  area 
encompassing  67,346  square  kilometers 
covering  the  19  southernmost  counties 
in  Florida,  using  an  ecosystem-wide 
approach.  This  plan  is  a  two-volimie 
effort  to  identify  recovery  needs  of  the 
species  of  South  Florida  and  the 
ecosystems  upon  which  they  depend. 
The  focus  of  Volume  I  is  the  individual 
species,  while  Volimie  II  integrates  the 
species  needs  with  those  of  the 
ecological  communities  in  which  they 
reside. 

Paper  copies  of  both  voliunes  of  the 
draft  recovery  plan  are  available  for 
pubUc  inspection  at  the  following 
locations: 
U.S.  Fish  and  Wildlife  Service,  South 

Florida  Field  Office,  U.S.  Highway  1, 

Suite  5,  Vero  Beach,  Florida  32960, 

561-562-3909 
U.S.  Fish  and  Wildfife  Service,  Merritt 

Island  National  Wildlife  Refuge,  4 

miles  east  of  Titusville,  State  Road 

402,  Titusville,  Florida  32782. 407- 

861-0667 
U.S.  Fish  and  Wildlife  Service,  J.N. 

"Ding"  DarUng  National  WildUfe 

Refuge,  1  WildUfe  Drive,  Sanibel. 

Florida  33957,  813-472-1100 
U.S.  Fish  and  Wildlife  Service,  Florida 

Panther  National  WildUfe  Refuge, 

3860  Tollgate  Boulevard.  Suite  300, 

Naples,  Florida  34114.  941-353-8442 
U.S.  Fish  and  Wildlife  Service,  National 

Key  Deer  Refuge,  Winn  Dixie 

Shopping  Plaza,  Big  Pine  Key.  Florida 

33043-1510,  305-872-2239 
U.S.  Fish  and  WildUfe  Service, 

Loxahatchee  National  WildUfis 

Refuge.  10216  Lee  Road,  Boynton 

Beach,  Florida  33437-4796,  561-732- 

3684 
University  of  Florida,  Smathers  Library 

West.  Gainesville,  Florida  32611, 

University  of  Miami  Library,  4600 

Rickenbadcer  Causeway,  Miami, 

Florida  33149 
University  of  Central  Florida  Library, 

4000  Central  Florida  Blvd.,  Orlando, 

Florida  32816 
Florida  Atlantic  University  Library,  777 

Glades  Rd,  Boca  Raton.  Florida  33431 
Florida  International  University  Library, 

FIU  University  Park,  11200  SW  A  St., 

Miami,  Florida  33199 
University  of  South  Florida  Library, 

4202  E.  Fowler  Ave.,  Tampa,  Florida 

33620 
Florida  Gulf  Coast  University  Library, 

19501  Ben  Hill  Griffin  Parkway,  Ft. 

Myers,  Florida  33965-6565 
Archbold  Biological  Station  Library. 

P.O.  Box  2057.  Old  State  Road  8.  Lake 

Placid.  Florida  33852 
Fairchild  Tropical  Garden  Library, 

11935  Old  Cutler  Road.  Miami, 

Florida  33156 


Big  Pine  Key  Branch  Library.  213  Key 
Deer  Boulevard.  Big  Pine  Key.  Florida 
33043 

PubUc  Comments  SoUcited 

The  Service  soUcits  written  comments 
on  the  recovery  plem  described.  AU 
conunents  received  by  the  date 
identified  above  will  be  considered 
prior  to  approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  September  3, 1998. 
Jamas  J.  Slack, 
Project  Leader. 
[FR  Doc.  98-24325  Filed  9-9-98;  8:45  am] 

BILUNG  CODE  431»-6ft-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-160-1 110-00] 

Closure  and  Supplementary  Rule  for 
the  Traver  Ranch  Area,  Carrizo  Plain 
Natural  Area,  Callfomia 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice,  closure  and 

supplementary  rule,  California. 

summary:  The  Bakersfield  Field  Office 
hereby  gives  notice  and  establishes  the 
following  closure  and  supplementary 
rule  for  the  Traver  Ranch  area  of  the 
Carrizo  Plain  Natural  Area,  effective  as 
of  the  date  of  this  publication,  as 
provided  for  under  Title  43,  Code  of 
Federal  Regulations,  Subparts  8364.1 
and  8365.1-6: 

A.  The  L.E.  Traver  house,  PhilUps 
structures  and  100  feet  from  these 
structures,  are  closed  to  occupancy  or 
entry.  The  purpose  of  this  closure  is  to 
protect  roosting  bats  and  their  habitat 
from  human  disturbance;  protect  these 
structures  from  vandalism;  provide  for 
pubUc  safety;  and  to  protect  interpretive 
features. 

This  closure  affects  approximately  2 
acres  in  the  Carrizo  Plain  Natiu"al  Area. 
San  Luis  Obispo  County.  California 
within  the  S'^^  of  the  NW  V4  of  Section 
12,  T.  ll.N..  R.  26  W.,  Mount  Diablo 
Base  and  Meridian.  This  area  is  located 
along  Soda  Lake  Road,  approximately 
11  miles  northwest  of  the  intersection  of 
State  Highway  166  and  Soda  Lake  Road. 

B.  The  old  farm  equipment  located 
adjacent  to  the  L.E.  Traver  house  are  not 
to  be  tampered  with,  disturbed  or 
moved.  This  equipment  is  located  in  a 
fenced  field,  immediately  southeast  of 
the  L.E.  Traver  house  and  adjacent  to 


Soda  Lake  Road.  The  purpose  of  this 
restriction  is  to  protect  interpretive 
features  and  cultiiral  resources. 

Exemptions  to  this  closure  and 
supplementary  rule  will  apply  to 
administrative  personnel  for  monitoring 
and  maintenance  purposes;  other 
exemptions  to  this  restriction  may  be 
made  on  a  case-by-case  basis  by  the 
authorized  officer.  Exemptions  coidd 
include  approved  research,  essential 
search  and  rescue,  and  other  emergency 
actions  or  administrative  operations  for 
the  protection  of  wildUfe  habitat, 
cultural  resources  or  interpretive 
resources. 

DATES:  This  closure  and  supplementary 
rule  are  effective  as  of  September  10. 
1998  and  wiU  remain  in  effect  until 
revised,  revoked  or  amended  by  the 
Authorized  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  R.  Kuritsubo,  Bureau  of  Land 
Management,  Bakersfield  Field  Office, 
3801  Pegasus  Drive,  Bakersfield,  CA 
93308,  Phone  (805) 391-6000. 
SUPPLEMENTARY  INFORMATION:  A  copy  of 
this  Federal  Register  notice  and  a  map 
showing  the  affected  area  is  available  for 
review  in  the  Bakersfield  Office  of  the 
Bureau  of  Land  Management. 

The  authorities  for  this  closure  and 
supplementary  rule  are  43  CFR  8364.1 
and  8365.1-6.  Violations  of  this  closure 
and  supplementary  rule  are  punishable 
by  fines  of  up  to  $1,000  and/or 
imprisonment  not  to  exceed  12  months 
as  well  as  the  penalties  provided  under 
State  law. 

Dated:  August  28, 1998. 
Ron  FeUows, 
Field  Office  Manager. 
(FR  Doc.  98-24322  Filed  9-9-98;  8:45  am] 

BIUJNOCOOE  4910-40-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-«60-«820-02-ES02]  ES-60149,  Group 
98,  Arkansas] 

Notice  of  Filing  of  Plat  of  Survey; 
Arkansas 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  east,  west  and  north 
(base  line)  boimdaries,  and  a  portion  of 
the  subdivisional  lines  of  Township  1 
South,  Range  25  West.  5th  Principal 
Meridian.  Arkansas,  will  be  officially 
filed  in  Eastern  States.  Springfield, 
Virginia  at  7:30  a.m.,  on  October  20, 
1998. 

The  survey  was  requested  by  the  U.S. 
Forest  Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
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be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  October  20, 1998. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Dated:  September  2. 1998. 
Stephen  G.  Kopach, 
Chief  Cadastal  Surveyor 
[FR  Doc.  98-24323  Filed  9-9-98;  8:45  am) 

MLUNGCOOE  4110-OJ-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Acadia  National  Parle.  Bar  Harbor,  ME; 
Acadia  National  Park  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App.  1,  Sec.  10),  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday, 
September  28, 1998. 

The  Commission  was  established 
pursuant  to  Pub.  L.  99-420,  Sec.  103. 
The  purpose  of  the  commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  park 
Headquarters,  McFarland  Hill,  Bar 
Harbor,  Maine,  at  1:00  p.m.  to  consider 
the  following  agenda: 

1.  Review  and  approval  of  minutes  from 

the  meeting  held  June  29, 1998 

2.  Committee  reports 

3.  Old  business 

4.  Superintendent's  report 

5.  Public  comments 

6.  Proposed  agenda  and  date  of  next 

Commission  meeting 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  Maine  04609, 
tel:  (207)  288-3338. 
Paul  F.  Haertel, 

Superintendent,  Acadia  National  Park. 
IFR  Doc.  98-24203  Filed  »-9-98:  8:45  am) 

BILLMQ  OOOE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Meeting  of  the  New  Orleans  Jazz 
Commisston 

agency:  National  Park  Service,  DOT. 
action:  Meeting  of  the  New  Orleans  Jazz 
tk)mmission. 

summary:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Conmiittee  Act  that  a  meeting  of  the 
New  Orleans  Jazz  Commission  will  be 
held  at  the  following  place  and  time. 
DATES:  Wednesday,  September  9, 1998 
at  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  U.S.  Mint  Conference  Room  on  400 
Esplanade  Avenue,  New  Orleans, 
Louisiana  70116. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
Jackie  Harris,  Chairperson,  New  Orleans 
Jazz  Commission,  1515  Poydras  Street, 
Suite  1200,  New  Orleans,  Louisiana 
70112.  telephone  (504)  565-8104. 
SUPPLEMENTARY  INFORMATION: 

1.  The  official  designation  of  the 
Commission  is  the  New  Orleans  Jazz 
Commission. 

2.  The  Commission  has  been 
established  to  assist  the  National  Park 
Service  in  implementing  the  purposes  of 
Pub.  L.  103-433.  The  purposes  of  Pub. 
L.  103-433  are  to: 

a.  Establish  a  New  Orleans  Jazz 
National  Historical  park  to  preserve  the 
origins,  early  history,  development  and 
progression  of  jazz; 

b.  Provide  visitors  with  opportunities 
to  experience  the  sights,  sounds,  and 
places  where  jazz  evolved;  and 

c.  Implement  innovative  ways  of 
establishing  jazz  educational 
partnerships  that  will  help  to  ensure 
that  jazz  continue  as  a  vital  element  of 
the  culture  of  New  Orleans  and  our 
Nation. 

3.  In  accordance  with  Pub.  L.  103- 
433,  Title  Xn,  the  duties  of  the 
Commission  are  to: 

(1)  Advise  the  Secretary  in  the 
preparation  of  the  General  Management 
Plan;  assist  in  public  discussions  of 
planning  proposals;  and  assist  the 
National  Park  Service  in  working  with 
individuals,  groups,  and  organizations 
including  economic  and  business 
interests  in  determining  programs  in 
which  the  Secretary  should  participate 
through  cooperative  agreement; 

(2)  bi  consultation  and  cooperation 
with  the  Secretary,  develop  partnerships 
with  educational  groups,  schools, 
universities,  and  other  groups  in 


furtherance  of  the  purposes  of  the  act 
establishing  the  New  Orleans  Jazz 
National  Historical  Park; 

(3)  In  consultation  and  cooperation 
with  the  Secretary,  develop  partnerships 
with  city-wide  organizations,  and  raise 
and  disperse  funds  for  programs  that 
assist  mutual  aid  and  benevolent 
societies,  social  and  pleasure  clubs  and 
other  traditional  groups  in  encouraging 
the  continuation  of  and  enhancement  of 
jazz  cultural  traditions; 

(4)  Acquire  or  lease  property  for  jazz 
education,  and  advise  on  hiring  brass 
bands  and  musical  groups  to  participate 
in  education  programs  and  help  train 
young  musicians; 

(5)  In  consultation  and  cooperation 
with  the  Secretary,  provide 
reconunendations  for  the  location  of  the 
visitor  center  and  other  interpretive 
sites; 

(6)  Assist  the  Secretary  in  providing 
funds  to  support  research  on  the  origins 
and  early  history  of  jazz  in  New 
Orleans;  and 

(7)  Notwithstanding  any  other 
provision  of  law,  seek  and  accept 
donations  of  funds,  property,  or  services 
fi-om  individuals,  foimdations, 
corporations,  or  other  public  or  private 
entities  and  expand  and  use  the  same 
for  the  purposes  of  providing  services, 
programs,  and  facilities  for  jazz 
education,  or  assisting  in  the 
rehabilitation  and  restoration  of 
structiues  identified  in  the  national 
historic  landmark  study  as  having 
outstanding  significant  to  the  history  of 
jazz  in  New  Orleans. 

The  matters  to  be  discussed  at  this 
meeting  include: 

1 — Old  Business  (Conunission  Projects) 

2 — New  Business 

3 — General  Management  Plan  Update 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
matters  to  be  discussed  with  the 
Chairperson,  New  Orleans  Jazz 
Conmiission. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  4  weeks 
after  the  meeting  at  the  headquarters 
office  of  New  Orleans  Jazz  National 
Historical  Park. 

Dated:  August  13, 1996. 
Oiarlie  Powell, 

Regional  Director.  Southeast  Region. 
(FR  Doc.  98-24202  Filed  9-9-98;  8^45  am] 

WLUNQ  CODE  491»-70-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Contra  Costa  Water  District  Multi- 
purpose Pipeline  Project,  Contra  Costa 
County,  California 

agency:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  availability  of  the  draft 
environmental  impact  report/draft 
environmental  impact  statement  (DEIR/ 
DEIS)  DES  98-39. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act,  the  Bureau  of  Reclamation 
(Reclamation)  and  Contra  Costa  Water 
District  (CCWD)  have  prepared  a  joint 
DEIR/DEIS  for  CCWD's  Multi-Puipose 
Pipeline  Project  (MPP).  The  proposed 
action  is  for  CCWD  to  construct  and 
operate  two  water  pipelines  and 
supporting  pumping  facilities.  These 
facilities  are  required  to  supplement  the 
Contra  Costa  C^al  and  to  provide 
improved  water  transmission  reliability 
to  meet  needs  following  an  emergency 
(such  as  an  earthquake  or  fire)  and  to 
provide  adequate  capacity  to  meet 
projected  demand  through  the  year 
2020.  The  DEIR/DEIS  describes  and 
presents  the  environmental  efiects  of 
three  alternatives,  including  no  action. 
A  public  hearing  will  be  held  to  receive 
comments  from  interested  parties, 
oiganizations,  and  individuals  on  the 
environmental  impacts  of  the  proposal. 
DATES:  Submit  written  comments  on  the 
DEIR/DEIS  on  or  before  November  9, 
1998.  Comments  may  be  submitted  to 
Reclamation  or  CCWD  at  the  addresses 
provided  below.  The  public  hearing  on 
the  DEIR/DEIS  will  be  held  on  October 
13,  1998,  at  7:00  p.m. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Bay  Point/ Ambrose 
Community  Center,  3105  Willow  Pass 
Road,  Bay  Point,  California. 

Written  comments  on  the  DEIR/DEIS 
should  be  addressed  to  Ms.  Christina  Ko 
Hartinger,  Contra  Costa  Water  District, 
2300  Stanwell  Drive,  Concord  CA  94524 
or  to  Mr.  Bob  Eckart,  Bureau  of 
Reclamation,  MP-152,  2800  Cottage 
Way,  Sacramento  CA  95825. 

Copies  of  the  DEIR/DEIS  may  be 
requested  from  Ms.  Hartinger  at  the 
above  address  or  by  calling  (925)  688- 
8335. 

Copies  of  the  DEIR/DEIS  are  available 
for  public  inspection  and  review  at  the 
following  locations: 

•  Contra  Costa  Water  District,  2300 
Stanwell  Drive,  Concord  CA  94524; 
telephone:  (925)  688-6335 


•  Biu«au  of  Reclamation,  Program 
Analysis  Office^  Room  7456, 1849  C 
Street  NW,  Washington  DC  20240; 
telephone:  (202)  208-^662 

•  Bureau  of  Reclamation,  Denver 
Office  Library.  Building  67,  Room  167, 
Denver  Federal  Center,  6th  and  Kipling, 
Denver  CO  80225;  telephone:  (303)  445- 
2064 

•  Bureau  of  Reclamation,  Regional 
Director,  Attention:  MP-140,  2800 
Cottage  Way,  Sacramento  CA  95825- 
1898;  telephone:  (916)  978-5100 

•  Natural  Resources  Library,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW,  Main  Interior  Building, 
Washington  DC  20240-0001 

Copies  will  also  be  available  for 
inspection  at  the  following  pubUc 
hbraries: 

•  Antioch  Branch  Library,  501  W- 
18th  Street,  Antioch  CA  94509 

•  Bay  Point  Branch  Library,  205 
Pacifica  Avenue,  Pittsburg  CA  94565 

•  Pittsburg  Branch  Library,  80  Power 
Avenue,  Pittsburg  CA  94565 

•  Oakley  Branch  Library,  118  East 
Ruby,  Oakley  CA  94561 

•  Concord  Branch  Library,  2900 
Salvio,  Concord  CA  94519 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  Eckart,  Bureau  of  Reclamation,  at 
(916)  978-5051  or  Ms.  Christina  Ko 
Hartinger,  Contra  Costa  Water  District, 
at  (925) 688-8335. 

SUPPLEMENTARY  INFORMATION:  The  MPP 
involves  construction  and  operation  of 
two  new  pipelines  and  pump  stations 
along  with  other  improvements  to  the 
existing  Contra  Costa  Canal  (Canal).  The 
project  would  increase  the  reliabiUty 
and  capacity  of  the  District's  raw-water 
delivery  system  to  meet  existing  and 
new  ciistomer  needs.  The  proposed  20- 
mile,  36-inch  diameter,  welded  steel, 
multipurpose  pipeline  would  extend 
from  Oakley  to  Clyde.  The  DEIR/DEIS 
evaluates  two  alternatives  (Cand 
AUgnment  and  Street  Alignment)  and 
two  sub-alternatives  (Bay  Point  Pipeline 
Alignment  and  Mallard  Pipeline 
Alignment)  and  a  no-action  alternative.  . 
The  MPP  would  be  designed  with 
emergency  connections  to  the  Canal  and 
with  connection  points  to  allow  futxu« 
inter-ties  with  the  treated-water  systems 
in  Antioch,  Pittsburg,  and  Bay  Point.  A 
25  million-gallon-per-day  (mgd)  MPP 
pump  station  would  be  constructed  and 
is  proposed  to  pump  water  from  the 
Randall-Bold  Water  Treatm^'nt  Plant 
clearwell  through  the  MPP  to  the 
Treated  Water  Service  Area.  A  proposed 
36-inch  diameter,  36-mgd  raw-water 
pipeline  would  be  constructed  to  bypass 
an  existing  bottleneck  along  the  Canal. 
A  raw-water  pump  station  would  be 
constructed  to  piunp  water  bom  the 


Canal  into  the  raw-water  pipeline.  A 
third  motorized  canal  gate  would  be 
installed  at  six  of  the  seven  check 
structures  to  increase  flow  rates  of  the 
Canal.  The  existing  Neroly  Blending 
Facility  would  be  improved  by 
instalUng  mixing  structures  and 
widening  the  Canal  up  to  7  feet  along  a 
section  measuring  a  maximum  of  250 
feet. 

Hearing  Process  Information 

CCWD  staff  will  make  a  brief 
presentation  to  describe  the  proposed 
project,  its  purpose  and  need, 
alternative  pipeline  alignments,  and 
scenarios  for  construction  and 
operation.  The  public  may  comment  on 
environmental  issues  addressed  in  the 
DEIR/DEIS.  If  necessary  due  to  large 
attendance,  comments  will  be  limited  to 
5  minutes  per  speaker.  Written 
comments  will  also  be  accepted. 

Dated:  September  1. 1998. 
John  F.  Davis, 
Acting  Regional  Director. 
(FR  Doc.  98-24292  Filed  9-9-98;  8:45  am) 

MLUNQ  CODE  4310-«»-i> 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  Na  337-TA-407] 

Certain  Remodulating  Channel 
Selectors  and  Systems  Containing 
Same;  Notice  of  a  Commission 
Determination  Not  To  Review  an  Initial 
Determination  Terminating  the 
investigation  on  ttte  Basis  of  a 
Settlement  Agreement 

AQBUCY:  U.S.  International  Trade 

Conunission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Conunission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  granting  a  joint  motion  to 
terminate  the  above-captioned 
investigation  on  the  basis  of  a  settlement 
agreement. 

FOR  FURTHER  INFORMATION:  Carl  P. 
Bretscher.  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  (202)  205-3107. 
SUPPLEMBfTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  April  10, 1998,  based  on  a  complaint 
filed  by  Ciena  Corporation  alleging  that 
respondents  Pirelli,  S.p.A.,  Pirelli  Cavi, 
S.p.A.i  and  PirelU  Cables  and  Systems 
L.L.C.  (collectively  "Pirelli")  violated 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  19  U.S.C.  1337,  by  importing. 
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selling  for  importation,  or  selling  within 
the  United  States  after  importation 
certain  remodulating  channel  selectors 
and  systems  containing  same  that 
infringe  certain  claims  of  Ciena's  U.S. 
Letters  Patent  5.715.076. 

On  May  1. 1998.  Qena  and  Pirelli 
entered  into  a  settlement  agreement, 
which  included  an  agreement  to  file  a 
joint  motion  to  terminate  the 
investigation.  On  June  18. 1998,  Ciena 
and  Pirelli  filed  the  joint  motion  to 
terminate  the  investigation,  which  was 
supported  by  the  Commission 
investigative  attorney  ("lA"). 

On  July  31. 1998.  the  ALJ  issued  an 
ID  (Order  No.  4)  granting  the  joint 
motion  to  terminate  the  investigation  on 
the  basis  of  the  settlement  agreement. 
None  of  the  parties  filed  a  petition  to 
review  the  subject  ID.  The  Commission 
subsequently  determined  not  to  review 
the  subject  n). 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended.  19  U.S.C.  1337, 
and  Commission  rule  210.42, 19  CFR 
210.42.  Copies  of  the  public  version  of 
the  ALJ's  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street,  S.W.,  Washington,  D.C.  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
[bttp://www.usitc.gov). 

Issued:  Septemberl.  1998. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  98-24270  Filed  9-9-98;  8:45  am] 

MLUNO  CODE  7020-(a-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Proposed  Termination  of  Judgment 

Notice  is  hereby  given  that  defendant. 
United  Technologies  Corporation 
("UTC"),  formerly  United  Aircraft 
Corporation  ("UAC"),  has  filed  with  the 
United  States  District  Court  for  the 
District  of  Connecticut,  a  motion  to 
terminate  the  Final  Judgment  in  United 
States  V.  United  Aircraft  Corporation, 
Qvil  Action  No.  14426,  and  that  the 


Department  of  Justice  ("Department"), 
in  a  stipulation  also  filed  with  the 
Court,  has  tentatively  consented  to 
termination  of  the  Final  Judgment,  but 
has  reserved  the  right  to  withdraw  its 
consent  pending  receipt  of  public 
comments.  The  Complaint  in  this  case 
(filed  May  24, 1971)  alleged  that  UAC 
had  attempted  to  monopolize  fuel  cell 
research  and  development  in  the  United 
States. 

On  July  11. 1973,  a  Final  Judgment 
was  entered  against  UAC.  The  Final 
Judgment  was  entered  by  consent 
between  the  United  States  and  UAC.  In 
1975,  the  name  of  United  Aircraft 
Corporation  became  United 
Technologies  Corporation.  The  Consent 
Decree  applies  to  UTC's  conduct  with 
respect  to  the  research,  development 
and  manufactiu«  of  fuel  cells.  Certain 
provisions  of  the  Consent  Decree  have 
expired  by  their  terms,  or  have  been 
rendered  moot  because  the  subject 
patents  have  become  public.  Other 
provisions  of  the  Judgment  that 
continue  to  apply  prohibit  UTC  from 
engaging  in  certain  conduct. 
Specifically,  those  provisions  enjoin 
and  restrain  UTC  firom  entering  into  any 
exclusive  fuel  cell  research  and 
development  joint  venture  with  a  U.S. 
corporation  or  citizen,  and  using  its 
purchasing  power  to  restrain 
competition  in  the  research, 
development  or  manufactiure  of  fuel 
cells  or  equipment  specifically  designed 
for  use  with  fuel  cells  (including,  but 
not  limited  to,  pumps,  heat  exchangers 
and  piuging  equipment). 

The  Depmrtment  has  filed  with  the 
Court  a  memorandum  setting  forth  the 
reasons  why  the  Government  believes 
that  termination  of  the  Final  Judgment 
would  serve  the  public  interest.  Copies 
of  UTC's  motion  papers,  the  stipulation 
containing  the  Government's  consent, 
the  Government's  memorandum  and  all 
further  papers  filed  with  the  Court  in 
connection  with  this  motion  will  be 
available  for  inspection  at  the  Antitrust 
Documents  Group  of  the  Antitrust 
Division,  Room  215  North.  325-7th 
Street  N.W.,  Liberty  Place  Building, 
Washington,  D.C.  20530,  and  at  the 
Office  of  the  Clerk  of  the  Court,  United 
States  District  Court  for  the  District  of 
Connecticut,  450  Main  Street,  Hartford, 
CT  06103.  Copies  of  any  of  these 
materials  may  be  obtained  from  the 
Antitrust  Division  upon  request  and 
payment  of  the  copying  fee  set  by 
Department  of  Justice  regulations. 
Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  decree  to  the 
Government.  Such  comments  must  be 
received  by  the  Division  within  sixty 
(60)  days  and  will  be  filed  with  the 


Court  by  the  Government.  Comments 
should  be  addressed  to  Mary  Jean 
Moltenbrey,  Chief,  Civil  Task  Force. 
Antitrust  Division,  Department  of 
Justice.  Liberty  Place  Building,  Suite 
300.  325-7th  Street  N.W.,  Washington, 
D.C.  20530. 
Rebecca  P.  Dick, 

Director,  Civil  Non-Merger  Enforcement. 
(FR  Doc.  98-24281  Filed  9-9-98;  8:45  ami 

BILUNQ  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  June  10, 1998, 
Dupont  Pharmaceuticals,  The  Dupont 
Merck  Pharmaceutical  Co.,  1000  Stewart 
Avenue,  Garden  City,  New  York  11530, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dnjg 

Schedule 

Oxycodone  f9143)      

II 

Hvdrocodone  (9193) 

II 

Owmomhone  f9652) 

II 

The  firm  plans  to  manufactiu*  the 
listed  controlled  substances  to  make 
finished  products. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  (60  days 
from  publication). 

Dated:  September  2. 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  98-24297  Filed  9-9-98;  8:45  ami 
BILUNQ  CODE  4410-(»-M 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pvu^uant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  17. 1998. 
Guilford  Pharmaceuticals.  Inc..  Attn: 
Ross  S.  Laderman,  6611  Tributary 
Street,  Baltimore,  Maryland  21224, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  cocaine  (9041),  a  basic 
class  of  controlled  substance  Usted  in 
Schedule  U. 

The  firm  plans  to  manufacture 
methyl-3-beta-(4- 

trimethylstannylphenyl)-tropane-2- 
carboxylate  as  a  final  intermediate  for 
the  production  of  dopascan  injection. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  (60  days 
from  publication). 

Dated:  September  2. 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  98-24298  Filed  9-9-98;  8:45  am) 

BILUNQ  COOE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  May  5. 1998.  and 
published  in  the  Federal  Register  on 
May  19, 1998,  (63  FR  27589),  Novartis 
Pharmaceuticals  Corp.,  59  Route  10, 
East  Hanover,  New  Jersey  07936,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
methylpenidate  (1724),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  manufacture 
finished  product  for  distribution  to  its 
customers. 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Novartis  Pharmaceuticals 
Corp.  to  manufactiu^  methylpenidate  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  Novartis 
Pharmaceuticals  Corp.  on  a  regular  basis 
to  ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  seciuity  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
backgroimd  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
appUcation  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
hsted  above  is  granted. 

Dated:  September  2, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  98-24294  Filed  9-9-98;  8^5  am] 

BILUNQ  COOE  441fr-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances  Notice  of  Registration 

By  Notice  dated  January  21, 1998,  and 
pubUshed  in  the  Federal  Register  on 
February  12, 1998.  (63  FR  7182), 
Orphann,  Inc.,  728  West  19th  Street, 
Houston,  Texas  77008,  made 
appUcation  by  renewal  to  the  Drug 
ESiforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  Usted  below: 


Drug 

Schedule 

Methadone  (9250)  

II 

Mettiadone-intermediate  (9254)  ... 
levo-alphacetylmethadol  (9648)  ... 

It 
II 

The  firm  plans  to  manufactiue 
methadone  and  methadone-intermediate 
for  production  of  LAAM. 

DEA  has  considered  the  factors  in  21 
U.S.C.  823(a)  and  determined  that  the 
registration  of  Orpharm,  Inc.  to 
manufacture  the  listed  controUed 
substances  is  consistent  with  the  pubUc 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  823  and  28  aF.R.  0.100  and 


0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
appUcation  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufactiuer 
of  the  basic  classes  of  controlled 
substances  Usted  above  is  granted. 

Dated:  August  21, 1998. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  98-24295  Filed  9-9-98;  8:45  am) 

BUJNQ  COOE  441IMW-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances 
Notice  of  Registration 

By  Notice  dated  May  6, 1998,  and 
pubUshed  in  the  Federal  Register  on 
May  19. 1998.  (63  FR  27590),  Roberts 
Laboratories.  Inc..  4  Industrial  Way 
West.  Eatontown,  New  Jersey  07724, 
made  appUcation  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of  propiram 
(9649),  a  basic  class  of  controUed 
substance  Usted  in  Schedule  I. 

The  firm  plans  to  import  the  propiram 
to  manufacture  for  product 
development. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Roberts  Laboratories,  Inc. 
to  import  propiram  is  consistent  with 
the  pubUc  interest  and  with  United 
States  obUgations  under  international 
treaties,  conventions,  or  protocols  in 
effect  on  May  1, 1971,  at  this  time.  DEA 
has  investigated  Roberts  Laboratories, 
Inc.  on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  pubUc  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compUance  with  state  and 
local  laws,  and  a  review  of  the 
company's  backgroimd  and  history. 
Therefore,  piu^uant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controUed  substance  Usted 
above. 
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Dated:  September  2, 1998. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc.  98-24296  Filed  9-9-98;  8:45  am] 

BILUNO  CODE  4410-0«-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eiigibiiity  To  Apply  for  Wortcer 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eUgibihty  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  August,  1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  ehgibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  ihe  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-34,711:  Kellerman  Logging  Co., 

Joseph,  OR 
TA-W-34,623;  Pillowtex,  Inc..  Blanket 

Div.,  Monroe,  NC 
TA-W-34.764;  Bibb  Corp.,  Plant  »2. 

Roanoke  Rapids,  NC 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 


TA-W-3.4,779;  Philadelphia,  Bethlehem 

and  New  England  Railroad, 

Bethlehem,  PA 
TA-W-34,741:  Group  Genesis,  Inc.. 

Marion,  OH 
TA-W-34,769;  Viva  Optique,  Inc.. 

Fairfield,  NJ 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-34,699;  Heinz  Pet  Product. 

Kankakee,  IL 
TA-W-34,601;  The  Sanibel  Co&Arto. 

Hialeah,  FL 
TA-W-34,776;  Guest  Enterprises,  IlC. 

Brownsville,  TX 
TA-W-34,800;  Borg-Wamer 

Automotive,  Steriing  Heights 

Operation,  Sterling  Heights,  MI 
TA-W-34,785:  Hubbell  Premise  Wiring. 

Inc.,  Marion,  NC 
TA-W-34,765;  Ball-Foster  Glass 

Container.  LLC.  Port  Allegany.  PA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-34,662;  General  Electric  Co.,  GE 

Lighting,  Memphis.  TN 
The  investigation  revealed  that 
criteria  (1)  and  criteria  (3)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W~34.794;  Perry  Manufacturing  Co.. 

Mt.  Airy.  NC 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  fiireat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-34.704;  Bennett  Uniform  Mfg., 

Inc..  Greensboro.  NC:June  19.  1997. 
TA-W-34.682:  Glencraft  Lingerie,  New 

York.  NY:  March  13,  1998. 
TA-W-34.868:  Hudson  Mfg  Co.. 

Newport.  NC:  August  8, 1997. 


TA-W-34.793;  Spray-Air  USA.  Inc/ 

Alida  Group.  Inc..  Grangeville,  ID: 

July  16.  1997. 
TA-W-34.482;  American  Cemwood 

Corp..  Albany.  OR:  April  14.  1997. 
TA-W-34.771;  Addwest  Minerals,  Inc., 

Oatman.  AZ:July8,  1997. 
TA-W-34,777;  Industrial  Ceramics.  Inc., 

Lima,  NY:  July  3, 1997. 
TA-W-34,775;  Gurien  Finishing  Co., 

Union  City,  TN:July8, 1997. 
TA-W-34.838;  Walls  Industries.  Inc., 

Anniston.  AL:  July  27.  1997. 
TA-W-34,671;  BASF  Corp..  Santa  Ana. 

CA:June5.  1997. 
TA-W-34. 722  &■  A;  Robinson 

Manufacturing  Co.,  Oxford,  ME  and 

Kezar  Falls  Woolen,  Kezar  Falls, 

ME:  June  19.  1997. 
TA-W-34,562;  Boise  Cascade.  Emmett. 

ID:  May  5.  1997. 
TA-W-34,760;  Athens  Apparel.  Inc.. 

Athens.  ALJune  3. 1997. 
TA-W-34.818;  J.W.  Gibson  Well  Service 

Co..  Williston.  ND:  July  20. 1997. 
TA-W-34,693;  Teledyne  Electronic 

Technologies.  Scottsdale,  AR:  June 

17  1997. 
TA-W-34.747:  Keptel.  Inc..  Div.  Of 

Antec  Co..  Tinton  Falls,  NJ:  July  6. 

1997. 
TA-W-34,735;  Bon  Worth.  Inc., 

Spindale,  NC:June  19, 1997. 
TA-W-34,645;  Celanese  Acetate.  Celco 

Plant.  Narrows.  VA:  June  2, 1997. 
TA-W-34,667;  Brunswick  Bicycles. 

Effingham.  IL:  June  9,  1997. 
TA-W-34.697;  Daniel  Green  Co., 

Dolgeville.  NY:  June  15, 1997. 
TA-W-34.737:  Wirtz  Manufacturing  Co.. 

Inc..  Rubber  Mold  Div.,  Port  Huron, 

MI:  June  20,  1997. 
TA-W-34.664;  Rod  Ric  Drilling  Corp.. 

Headquartered  in  Midland.  TX  and 

Operating  Throughout  the  State  of 

Texas. 
TA-W-34.627  TA-W-34. 740;  DMC 

Prints.  New  York.  NY  and 

Orangeburg.  SC:  May  19, 1997. 
TA-W-34.647;  The  Wells  Lamont  Corp.. 

El  Paso.  TX:  May  24. 1 997. 
TA-W-34. 661 :  EJ  Footwear  Corp.. 

Glendale  Plant.  Endicott,  NY:  June 

8  1997 
TA-W-34.752:  Flagg  Brass,  Stowe.  PA: 

June  28. 1997. 
TA-W-34. 763;  Sara  Lee  Hosiery.  Mesila 

Park.  NM:  July  1.1997. 
TA-W-34.555:  ISP  Van  DYK.  Belleville. 

J:  May  5.  1997. 
TA-W-34.705;  Stanly  Knitting  Mills, 

Inc.,  Tennessee  Headwear  Div., 

Mountain  City,  TN:June  18.  1997. 
TA-W-34,739;  Johnson  Controls,  Inc., 

Automotive  System  Group.  Pulaski. 
TN:  June  27. 1997. 
TA-W-34,466:  Beloit  Corp.,  Blackhawk 

Facility,  Rockton.  IL:  March  21, 
1997. 
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TA-W-34,750;  Bosch  Automotive  Motor 
Systems,  Hendersonville,  TN:  June 
24,        7 

TA-W-34,757  A,  B,  &■  C;  Kinney  Shoe 
Corp.  d/b/a  Eagle  Rock  Footwear, 
Carlisle,  PA:  June  25, 1997., 
Johnson  Baillie  Shoe  Plant. 
Millersburg,  PA:  June  25,  1997., 
Bedford  Shoe  Plant,  Production 
Div.,  Carlisle,  PA:  June  1,  1997,  and 
Romney  Shoe  Plant,  Ronmey,  WV: 
June  25, 1997. 

TA-W-34, 728:  Vistal  Electronic  Devices. 
Inc..  Kirkwwod.  NY:  June  24.  1997. 

Also,  piirsuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
siunmaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  August, 
1998. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eUgibiUty  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  TTiat  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Detenninatioiis  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  bom 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 


the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-02496;  Bibb  Corp,  Plant 

#2,  Roanoke  Rapids,  NC 
NAFTA-TAA-02435:  Allied  Systems 

Co.,  Sherwood,  OR 
NAFTA-TAA-02480;  Kodak 

Polychrome  Graphics,  Anitec  Div., 

Binghamton,  NY 
NAFTA-TAA-02566;  Huffy  Bicycle  Co.. 

Celina.  OH 
NAFTA-TAA-02508:  Guest  Enterprises 

LLC.  Brownsville.  TX 
The  investigation  revealed  that  the 
criteria  for  ehgibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-02454;  General  Electric 

Company.  GE  Lighting.  Memphis. 

TN 
NAFTA-TAA-2379A:  Boise  Cascade. 

Idaho  Lumber,  Emmett  Div., 

Emmett.  ID 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
not  become  totally  or  partially  separated 
from  employment. 

Affirmative  DeterminatiDns  NAFTA- 
TAA 

NAFTA-TAA-02571:Walls  Industries. 

Inc..  Anniston,  AL:  July  27, 1997. 
NAFTA-TAA-02523:  Industrial 

Ceramics.  Inc,  Lima,  NY:  July  3, 

1997. 
NAFTA-TAA-C2510;  Bunn 

Manufacturing  Co.,  Inc.,  aka  Devil 

Dog  Mfg.  Co..  Inc..  Wilson,  NC:July 

13,  1997. 
NAFTA-TAA-02477;  Bosch  Automotive 

Motor  Systems.  Hendersonville.  TN: 

June  24.  1997. 
NAFTA-TAA-C2519;  Keptel.  Inc..  Div. 

of  Antec  Co..  Tinton  Falls.  NJ:fuly 

1,  1997. 
NAFTA-TAA-02445;  Brunswick 

Bicycles.  Effingham.  IL  June  9. 

1997. 
NAFTA-TAA-02379;  Boise  Cascade. 

Emmett  Plywood.  Emmett.  ID:  May 

5,  1997. 
NAFTA-TAA-02335;  American 

Cemwood  Corp..  Albany.  Ofl;  April 

14,  1997. 
NAFTA-TAA-02555;  Hudson  Mfg.,  Co., 

Newport.  NC:  August  4,  1997. 
NAFTA-TAA-02525:  Borg-Wamer 
Automotive.  Sterling  Heights 
Operation,  Sterling  Heights,  MI:  July 

15,  1997. 
NAFTA-TAA-02503;  Gurien  Finishing 

Co.,  Union  City.  TN:July8. 1997. 
NAFTA-TAA-02506;  Spray-Air  USA, 
Inc./ Alida  Group.  Inc.,  Grangeville, 
ID:  July  16. 1997. 


I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  August 
1998.  Copies  of  these  determinations  are 
available  for  Inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  August  27, 1998.  ^ 

Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  9ft-24321  Filed  9-9-98;  8:45  am] 

BNJJNO  OOOE  461»-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administratkxi 

n'A-W-34,498  and  NAFTA-02347] 

KunUe  Foundry  Company,  Inc., 
Andrews,  IN;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letters  of  June  30, 1998  and  July  8, 
1998,  the  petitioners  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Notices  of  " 

Negative  Determination  Regarding 
EUgibihty  to  Apply  for  Woiker 
Adjustment  Assistance,  petition  TA-W- 
34,498,  and  NAFTA-Transitional 
Adjustment  Assistance,  petition 
NAFTA-02347.  The  denial  notices  were 
signed  on  June  12, 1998  and  pubhshed 
in  the  Federal  Register  on  July  13, 1998 
(63  FR  37590-fll). 

The  petitioners  allege  that  the  subject 
firm  shifted  production  of  certain 
castings  and  that  such  castings  are 
ciurently  being  manufactured  in  Mexico 
and  imported  into  the  U.S. 

Conclusion 

After  careful  review  of  the 
appUcation,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Deputment  of 
Labor's  prior  decision.  The  appUcation 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  26th  day  of 
August  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  98-24320  Filed  9-9-98:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration_ 

[TA-W-34.669] 

IMKE  Quantum  Components,  Wafer 
Fabrication  Group,  Shrewsbury,  MA; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  22, 1998,  in  response 
to  a  petition  filed  by  company  officials 
on  behalf  of  workers  at  MKE  Quantum 
Components,  Wafer  Fabrication  Group, 
Shrewsbury,  Massachusetts. 

The  officials  submitting  the  petition 
have  decided  to  withdraw  it. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  27th  day  of 
August,  1998. 
Grant  D.  Bede, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  98-24319  Filed  9-9-98;  8:45  ami 

■U.LINQ  CODE  4510-W-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


n'A-W-34,844] 

Modem  Distributors,  Inc.,  Somerset, 
Kentuclcy;  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  10,  in  response  to  a 
petition  filed  by  a  company  official  on 
behalf  of  workers  at  Modem 
Distributors,  Inc.,  Somerset,  Kentucky. 

The  ciurent  petition  is  the  hard  copy 
of  a  petition  submitted  earlier  by  FAX 
by  a  company  official  covering  the  same 
group  of  workers.  The  workers  are  the 
subject  of  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  {TA-W-34,825).  Consequently, 
further  investigation  in  this  case  would 
serve  no  piupose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  31st  day  of 
August.  1998. 
Grant  0.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  98-24315  Filed  9-9-98;  8:45  am) 

MLUNQ  CODE  481»-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA^W-34.854] 

Oneita  Mexicana,  Glint.  Texas; 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  17, 1998  in  response 
to  a  worker  petition  which  was  filed  on 
July  16, 1998  on  behalf  of  workers  at 
Oneita  Mexicana,  Clint,  Texas. 

The  investigation  revealed  that  the 
workers'  employment  was  located 
outside  of  the  United  States. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  1st  day  of 
September,  1998. 
Grant  D.  Beak, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  98-24314  Filed  9-9-98;  8:45  am) 

BILLINQ  CODE  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-^-a4,49S] 

P&H  Mining  Equipment,  Milwaukee 
Wisconsin;  Dismissal  of  Application 
for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
appUcation  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  P&H  Mining  Equipment,  Milwaukee, 
Wisconsin.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-34,496:  P&H  Mining  Equipment 
Milwaukee,  Wisconsin  (August  31, 
1998) 

Signed  at  Washington,  DC  this  1st  day  of 
September,  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
IFR  E)oc.  98-24316  Filed  9-9-98;  8:45  am] 

BILUNQ  CODE  4510-40-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-34,83q 

Paulette  Robes,  Division  of  Lipson 
Brotfiers  Inc.,  New  York.  NY;  Notice  of 
Tennination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  10. 1998  in  response 
to  a  worker  petition  which  was  filed 
July  27, 1998  on  behalf  of  workers  at 
Paulette  Robes,  Division  of  Lipson 
Brothers  Inc.,  New  York,  New  York 
(TA-W-34,839). 

The  petitioning  group  of  workers  are 
covered  imder  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-33,943A).  Consequently,  further 
investigation  in  this  case  would  service 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  31st  day  of 
August  1998. 
Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-24313  Filed  9-9-98;  8:45  am) 
BiLLMQ  CODE  4610-»4I 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-^-34.5641 

Penn-Tex  Corp.  Inc.,  West  Hazeleton, 
PA;  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
intitiated  on  June  22, 1998.  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Penn-Tex  Corp.,  Inc.,  West  Hazelton. 
Pennsylvania. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TAW-34,480).  Consequently, 
further  investigation  in  this  case  would 
serve  no  piupose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C  this  28th  day 
of  August,  1998. 
Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  98-24318  Filed  9-9-98;  8:45  ami 
BILUNQ  CODE  4«10-«-M 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 


n'A-w-34,S7q  ^ 

Lanier  Litigation  Services  (d.b.a. 
Quorum/Lanier),  Bioomington, 
Minnesota;  Dismissal  of  Application 
for  Reconsideratton 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Lanier  Litigation  Services  (d.b.a. 
Quorum/Lanier),  Bioomington, 
Minnesota.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-34,578;  Lanier  Litigation 
Services  (d.b.a.  Quorum/Lanier). 
Bioomington,  Minnesota  (August 
31, 1998) 

Signed  at  Washington,  DC,  this  1st  day  of 
September  1998. 
Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  98-24312  Filed  9-9-98;  8:45  am) 

BILUNQ  CODE  4610-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-002S44] 

Oneita  Mexicana,  aint,  TX;  Notica  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  and  in  accordance 
with  Section  250(a),  Subchapter  D, 
Chapter  2,  Title  II  of  the  Trade  Act  of  - 
1974,  as  amended  (19  U.S.C.  2331),  an 
investigation  was  initiated  on  August  6, 
1998.  in  response  to  a  petition  filed  on 
July  30, 1998  on  behalf  of  a  worker  at 
Oneita  Mexicana,  Clint,  Texas. 

During  the  coiuse  of  the  investigation 
it  was  revealed  that  the  workers*  ftrm 
was  located  outside  of  the  United  States. 
Therefore,  further  investigation  would 
serve  no  purpose  and  the  investigation 
has  been  terminated. 


Signed  in  Washington,  DC  this  1st  Day  of 
September  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  98-24311  Filed  »-9-98;  8:45  am] 

BILUNQ  CODE  4610-30-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[NAFTA-«02535] 

Proctor  &  Gamble  Manufacturing  Co., 
Greenviile,  NC;  Notice  of  Tefminatk>n 
of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-1 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2.  Title  n, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331).  an  investigation  was 
initiated  on  July  30, 1998,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  The  Proctor  &  Gamble  Manufacturing 
Company,  Greenville,  North  Carolina. 
Workers  produced  catamenial  products 
and  adult  incontinence  products. 

The  petition  has  requested  that  the 
petition  be  withdravra  with  the  intent  to 
resubmit  the  petition  at  a  later  date 
closer  to  the  time  when  the  shift  in 
production  of  catamenial  products  to 
Canada  occurs.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC,  this  28th  day  of 
August  1998. 

Grant  D.  Beak, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  98-24317  Filed  9-9-98;  8:45  am] 

eiLUNQ  OOOE  4510-aO-M 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commisston  Meeting 

AGBICY:  Medicare  Payment  Advisory 
Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday, 
September  17, 1998  and  Friday, 
September  18, 1998  at  the  Embassy 
Suites  Hotel,  1250  22nd  Street  NW. 
Washington,  DC.  The  meeting  is 
tentatively  scheduled  to  begin  at  11:00 


a.m.  on  September  17  and  8:30  a.m.  on 
September  18. 

The  Commission  will  discuss  case- 
mix  classification  systems  in  post-acute 
care,  risk  adjustment,  graduate  medical 
education,  and  care  at  the  end  of  Ufe. 
Several  sessions  will  be  devoted  to 
quaUty  measures  by  the  Commission's 
work  plan  on  quality  in  Medicare. 

Final  agendas  will  be  mailed  on 
Wednesday,  September  9,  1998  and  will 
be  available  on  the  Commission's  web 
sites  (WWW.MedPACGOV). 
ADDRESSES:  1730  K  Street,  NW,;  Suite 
800;  Washington,  D.C.  20006.  The 
telephone  number  is  202/653-7220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Ellison,  Office  Manager,  202/653- 
7220. 

SUPPLBieiTARY  INFORMATION:  If  you  are 

not  on  the  Commission  mailing  list  and 

wish  to  receive  an  agenda,  please  call 

202/653-7220. 

Murray  N.  Ron. 

Executive  Director. 

[FR  Doc.  98-24310  Filed  9-»-98;  8:45  am) 

BajJNQCODE  MSO-BW-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Dociwt  No.  50-218] 

GPU  Nuclear,  Inc.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  FaciUty  Operating  License  No.  DPR- 
16  issued  to  GPU  Nuclear,  Inc.,  the 
licensee)  for  operation  of  the  Oyster 
Creek  Nuclear  Generating  Station 
located  in  Ocean  County,  New  Jersey. 

The  proposed  amendment  would 
remove  the  requirement  for  the 
Automatic  Depressurization  System 
(ADS)  function  of  the  Electromatic 
Rehef  Valves  (EMRV)  to  be  operable 
during  Reactor  Vessel  Pressure  Testing. 
Additionally,  note  h  of  Table  3.1.1  will 
be  corrected  due  to  a  typographical  error 
introduced  in  the  issuance  of 
Amendment  75. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
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significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  State  the  basis  for  the  determination  that 
the  proposed  activity  will  or  will  not  increase 
the  probability  of  occurrence  or 
consequences  of  an  accident. 

As  the  ADS  is  not  required  to  mitigate  a 
(Loss  of  Coolant  Accident)  LCXIA  during 
reactor  vessel  pressure  testing  and  this 
change  will  not  affect  the  integrity  of  the 
reactor  pressure  vessel,  bypassing  the  ADS 
during  vessel  pressure  testing  will  not  affect 
the  probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated  in  the  (safety  analysis  report]  SAR. 
Correcting  the  allowed  out  of  service  time  for 
the  relief  function  of  the  EMRVs  does  not 
impact  any  of  the  accidents  previously 
evaluated  by  the  SAR. 

2.  State  the  basis  for  the  determination  that 
the  activity  does  or  does  not  create  the 
possibility  of  an  accident  or  malfunction  of 

a  different  type  than  any  previously 
identified  in  the  SAR. 

This  change  does  not  change  the  ADS 
system  or  affect  its  function;  therefore,  it  does 
not  create  the  possibility  for  an  accident  or 
malfunction  of  a  different  type  than 
previously  identified  in  the  SAR. 

3.  State  the  basis  for  the  determination  that 
the  margin  of  safety  is  not  reduced. 

The  effect  of  the  unavailability  of  Primary 
Containment  has  been  previously  analyzed 
for  Amendment  120  to  the  Technical 
Specifications.  This  analysis  may  be  applied 
to  bypassing  ADS  since  Primary  Containment 
is  required  for  ADS  to  initiate.  Therefore,  the 
Margin  of  Safety  is  not  reduced  by  this 
change.  This  Technical  Specification  change 
reestablishes  the  out  of  service  time  to  the 
value  originally  established  in  Amendment 
44. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  pubUc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 


Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  nimiber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Fhnt  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  9, 1998,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  biterested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Reference 
Department,  Ocean  County  Library,  101 
Washington  Street,  Toms  River.  NJ 
08753.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 


Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  ofa  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
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relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportxmityto 
present  evidence  and  cross-examine 
witoesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Conunission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  EX:  20555-0001,  and  to 
Shaw,  Pittman,  Potts  &  Trowbridge. 
2300  N  Street,  NW..  Washington.  DC 
20037.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  21, 1998. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Docimient 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC.  and  at  the 
local  pubhc  docimient  room  located  at 
the  Reference  Department,  Ocean 


County  Library,  101  Washington  Street. 
Toms  River.  NJ  08753. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  B.  Eaton, 

Senior  Project  Manager,  Project  Directorate 
1-3,  Division  of  Reactor  Projects— I/H,  Office 
of  Nuclear  Reactor  Regulation. 
[PR  Doc.  98-24305  Filed  9-9-98;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-461] 

Illinois  Power  Company;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
62  issued  to  Illinois  Power  Company 
(IP.  or  the  licensee)  for  operation  of  the 
Clinton  Power  Station  (CPS).  located  in 
DeWitt  County,  IlUnois. 

The  proposed  amendment  concerns 
the  "ready-torload"  requirement  for  the 
Division  3  diesel  generator  (DG).  The 
Division  3  DG  requires  operator  action 
to  reset  the  mechanical  governor  to  meet 
the  "ready-to-load"  requirement. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  revises  the 
acceptance  criteria  for  meeting  the  "ready-to- 


load"  requirement  denoted  by  TS 
Surveillance  Requirement  (SR)  3.8.1.17  for 
the  Division  3  Diesel  Generator  (DG).  The 
proposed  change  also  adds  a  discussion  of 
this  acceptance  criterion  to  the  USAR 
(updated  safety  analysis  report)  to  clarify  the 
intent  of  the  requirement.  The  proposed 
change  allows  manual  operator  action  to 
reset  the  governor  upon  receipt  of  an  ECCS 
[emergency  core  cooling  system)  signal. 
Analyzed  events  are  considered  to  be 
initiated  by  the  failure  of  plant  structures, 
systems,  or  components.  The  DGs  are  not 
considered  as  initiators  of  any  analyzed 
event.  The  proposed  change  does  not  haw^ 
detrimental  impact  on  the  condition  or 
performance  of  any  plant  structure,  system, 
or  comfK>nent  that  initiates  an  analysied 
event.  The  proposed  change  will  not  alter  the 
operation  of  or  otherwise  increase  the  feilure 
probability  of  any  plant  equipment  that 
initiates  an  analyzed  event.  As  such,  the 
probability  of  occuirence  for  a  previously 
analyzed  accident  is  not  significantly 
increased. 

The  consequences  of  a  previously  analyzed 
event  are  de{>endent  on  the  initial  conditions 
assumed  for  the  analysis,  the  availability  and 
successful  functioning  of  the  equipment 
assumed  to  operate  in  response  to  the 
analyzed  event,  and  the  setpoints  at  which 
these  actions  are  initiated.  The  Division  3  DG 
continues  to  override  the  test  mode  and 
return  the  DG  to  a  standby  operation.  The 
manual  operator  action  to  reset  the  governor 
following  the  receipt  of  an  EOCS  signal, 
continues  to  ensure  that  the  equipment  being 
powered  by  the  DG  will  perfomi  its  intended 
function.  The  proposed  change  continues  to 
ensure  that  the  Division  3  DG  will  adequately 
support  its  design  basis  performance  and 
mitigative  function  during  an  accident.  Since 
the  manual  operator  action  performed  during 
the  test  mode  ensures  that  the  governor  is 
reset  upon  receipt  of  an  ECCS  signal,  no 
analyses  assumptions  are  violated  and  there 
are  no  adverse  effects  on  the  factors  that 
contribute  to  offsite  or  onsite  dose  as  the 
result  of  an  accident.  The  proposed  change 
does  not  affect  setpoints  that  initiate 
protective  or  mitigative  actions.  The 
proposed  change  ensures  that  plant 
structures,  systems,  or  components  are 
maintained  consistent  with  the  safety 
analysis  and  licensing  bases.  Based  on  this 
evaluation,  there  is  no  significant  increase  in 
the  consequences  of  a  previously  analyzed 
event. 

Therefore,  this  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

(2)  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  revises  the 
acceptance  criteria  for  meeting  the  "ready-to- 
load"  requirement  denoted  by  TS  SR  3.8.1.17 
for  the  Division  3  DG.  The  proposed  change 
also  adds  a  discussion  of  this  acceptance 
criterion  to  the  USAR  to  clarify  the  intent  of 
the  requirement.  The  proposed  change  does 
not  change  the  operating  characteristics  or 
the  safety  function  of  the  DG.  The  DG 
performs  a  mitigative  function.  No  new  or 
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different  equipment  is  being  installed  and  no 
installed  equipment,  which  might  initiate  an 
analyzed  event,  is  being  operated  in  a 
different  manner.  The  proposed  change  does 
not  impact  core  reactivity  or  the 
manipulation  of  fuel  bundles.  There  is  no 
alteration  to  the  parameters  within  which  the 
plant  is  normally  operated  or  in  the  setpoints 
that  initiate  protective  or  mitigative  actions. 
As  a  result  no  new  £ailure  modes  are  being 
introduced.  There  are  no  changes  in  the 
methods  governing  normal  plant  operation, 
nor  are  the  methods  utilized  to  respond  to 
plant  transients  altered. 

Therefore,  the  proposed  change  does  not 
create  the  f)ossibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

(3)  The  proposed  change  will  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  margin  of  safety  is  established  through 
the  design  of  the  plant  structures,  systems, 
and  components,  the  parameters  within 
which  the  plant  is  operated,  and  the 
establishment  of  the  setpKiints  for  the 
actuation  of  equipment  relied  upon  to 
respond  to  an  event.  The  pro{>osed  change 
revises  the  acceptance  criteria  for  meeting  the 
"ready-to-load"  requirement  denoted  by  TS 
SR  3.8.1.17  for  the  Division  3  DG.  The 
proposed  change  also  adds  a  discussion  of 
this  acceptance  criterion  to  the  USAR  to 
clarify  the  intent  of  the  requirement.  The 
proposed  change  allows  manual  operator 
action  to  reset  the  governor  upon  receipt  of 
an  ECCS  signal.  This  ensures  that  appropriate 
frequency  limits  are  obtained  and  that  the 
Division  3  DG  can  perform  its  intended 
function.  Thus,  the  proposed  change  does  not 
significantly  impact  the  condition  or 
performance  of  structures,  systems,  and 
components  relied  upon  for  accident 
mitigation.  Additionally,  the  proposed 
change  does  not  significantly  impact  any 
safety  analysis  assumptions  or  results. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
si^iBcant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  of  the  date  of  publication 
of  this  notice  will  be  considered  in 
making  any  hnal  determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 


30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infreijuently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  E)C  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Pubhc 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  13, 1998,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  pubhc 
document  room  located  at  the  Vespasian 
Warner  Public  Library,  310  N.  Quincy 
Street,  CUnton,  IL  61727.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 


forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to  - 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
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present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Pubhc  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Leah  Manning  Stetzner,  Vice  President, 
General  Counsel,  and  Corporate 
Secretary.  500  South  27th  Street. 
Decatiu-.  IL  62525.  attorney  for  the 
hcensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  {i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  24, 1998, 
which  is  available  for  public  inspection 
at  the  Commission's  PubUc  Document 
Room,  the  Gehnan  Building,  2120  L 
Street,  NW..  Washington,  DC,  and  at  the 
local  pubhc  docimient  room  located  at 
the  Vespasian  Warner  Public  Library, 
310  N.  Quincy  Street,  Clinton,  IL  61727. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  September  1998. 


For  the  Nuclear  Regulatory  Commission. 
Jon  B.  Hopkins, 

Senior  Project  Manager,  Project  Directorate 
in-3.  Division  of  Reactor  Projects — in/IV, 
Office  of  Nuclear  Reactor  Regulation. 
[PR  Doc.  98-24303  Filed  9-9-98;  8l45  am] 
BILUNQ  OOOE  7SS0-O1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-461] 

Illinois  Power  Company;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Illinois  Power 
Company  (the  licensee)  to  withdraw  its 
April  27, 1998,  appUcation  for  proposed 
amendment  to  Facility  Operating 
License  No.  NPF-62  for  the  CUnton " 
Power  Station,  located  in  DeWitt 
County.  UUnois. 

The  proposed  amendment  would 
have  changed  the  title  "shift  supervisor" 
to  "shift  manager"  in  the  Technical 
Specifications. 

The  Commission  had  previotisly 
issued  a  proposed  no  significant  hazards 
consideration  determination  published 
in  the  Federal  Register  on  May  20. 1998 
(63  FR  27762).  However,  by  letter  dated 
August  13, 1998,  the  Ucensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  April  27, 1998,  and 
the  licensee's  letter  dated  August  13. 
1998.  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  pubUc 
inspection  at  the  Commission's  Public 
Doamient  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Vespasian  Warner  Public 
Library,  310  N.  Quincy  Street,  Clinton, 
IL  61727. 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Conunission. 
Jon  B.  Hopkins, 

Senior  Project  Manager,  Project  Directorate 
in-3.  Division  of  Reactor  Projects — III/IV, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-24304  Filed  9-9-98:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-440] 

The  Cleveland  Electric  Illuminating 
Company,  et  al.  (Perry  Nuclear  Power 
Plant,  Unit  No.  1);  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  order 
approving,  under  10  CFR  50.80.  the 
transfer  of  Facility  Operating  License 
No.  NPF-58  issued  to  The  Cleveland 
Electric  Illuminating  Company, 
Centerior  Service  Company,  Toledo 
Edison  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  OES  Nuclear,  Inc.,  and 
Duquesne  Light  Company  (the 
licensees)  with  respect  to  op>erating 
authority  under  the  Ucense.  for  the 
Perry  Nuclear  Power  Plant,  Unit  No.l, 
located  in  Lake  County.  Ohio,  and 
considering  issuance  of  a  conforming 
amendment  under  10  CFR  50.90. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  approve 
the  transfer  of  operating  authority  under 
the  license  to  a  new  operating  company, 
called  the  FirstEnergy  Nuclear 
Operating  Company,  to  use  and  operate 
the  Perry  Nuclear  Power  Plant  and  to 
possess  and  use  related  hcensed  nuclear 
materials  in  accordance  with  the  same 
conditions  and  authorizations  included 
in  the  current  derating  license.  The 
proposed  action  would  also  approve 
issuance  of  a  license  amendment 
reflecting  the  transfer  of  operating 
authority.  The  FirstEnergy  Nuclear 
Operating  Company  would  be  formed 
by  the  FirstEnergy  Corporation  to 
become  the  licensed  operator  for  the 
Perry  Nuclear  Power  Plant  and  would 
have  exclusive  control  over  the 
operation  and  maintenance  of  the 
faciUty.  After  issuance  of  the  transfier 
order  and  conforming  hcense 
amendment,  the  owners  will  be 
authorized  only  to  possess  the  faciUty 
and  Centerior  Service  Company  will  be 
removed  entirely  bom  the  license. 

Under  the  proposed  arrangement, 
owner^ip  of  the  Perry  Nuclear  Power 
Plant  v«ll  remain  unchanged  with  each 
owner  retaining  its  current  ownership 
interest.  The  FirstEnergy  Nuclear 
Operating  Company  will  not  own  any 
portion  of  the  Perry  Nuclear  Power 
Plant.  Likewise,  the  owners'  entitlement 
to  capacity  and  energy  from  the  Perry 
Nuclear  Power  Plant  will  not  be  affected 
by  the  proposed  change  in  operating 
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responsibility  for  the  Peny  Nuclear 
Power  Plant.  The  owners  will  continue 
to  provide  all  funds  for  the  operation, 
maintenance,  and  decommissioning  of 
the  Perry  Nuclear  Power  Plant.  The 
responsibiUty  of  the  owners  will 
include  funding  for  any  emergency 
situations  that  might  arise  at  the  Perry 
Nuclear  Power  Plant. 

The  proposed  action  is  in  accordance 
with  the  hcensees'  application  dated 
June  30, 1998,  for  approval  of  the 
transfer  of  the  hcense  and  issuance  of  a 
conforming  amendment. 

Need  for  the  Pmposed  Action 

The  proposed  action  is  needed  to 
enable  the  hcensees  to  transfer 
operating  authority  to  the  FirstEnergy 
Nuclear  Operating  Company  as 
discussed  above.  The  hcensees  have 
submitted  that  this  mqU  enable  them  to 
enhance  the  already  high  level  of  pubUc 
safety,  operational  efficiency,  and  cost- 
effective  operations  at  the  Perry  Nuclear 
Power  Plant. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  will  be  no  physical 
or  operational  changes  to  the  Perry 
Nuclear  Power  Plant.  The  technical 
quahfications  of  the  FirstEnergy  Nuclear 
Operating  Company  to  carry  out  its 
responsibihties  imder  the  operating 
hcense  for  the  Perry  Nuclear  Power 
Plant  will  be  equivalent  to  the  present 
technical  quahfications  of  the  current 
operators.  The  FirstEnergy  Nuclear 
Operating  Company  will  assume 
responsibiUty  for,  and  control  over, 
operation  and  maintenance  of  the 
facihty.  The  present  plant  organization, 
the  oversight  organizations,  and  the 
engineering  and  support  organizations 
will  be  transferred  essentially  intact  to 
the  FirstEnergy  Nuclear  Operating 
Company.  The  technical  quahfications 
of  the  FirstEnergy  Nuclear  Operating 
Company,  therefore,  will  be  at  least 
equivalent  to  those  of  the  existing 
organization. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action  and  has  determined  that  the 
probabihty  or  consequences  of  accidents 
would  not  be  increased  and  that  post- 
accident  radiological  releases  would  not 
be  greater  than  previously  determined. 
Further,  the  Commission  has 
determined  that  the  proposed  action 
would  not  affect  routine  radiological 
plant  efOuents  and  would  not  increase 
occupational  radiological  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 


environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  Impacts,  the  proposed 
action  would  not  affect  nonradiological 
plant  effluents  and  would  have  no  other 
environmental  impact.  Therefore,  the 
Comimission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternative  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  requested  action.  Denial  of 
the  apphcation  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  identical. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  related  to  the  operation  of  the 
Perry  Nuclear  Power  Plant,  Units  1  and 
2,"  dated  August  1982. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  pohcy, 
on  July  21, 1998,  the  staff  considted 
with  the  State  official  of  the  Ohio 
Emergency  Management  Agency, 
regarding  the  environmentcil  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
hiunan  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  hcensees' 
apphcation  dated  Jime  30, 1998.  which 
is  available  for  pubUc  inspection  at  the 
Commission's  Pubhc  Document  Room, 
the  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
pubhc  document  room  located  at  the 
Perry  Pubhc  Library,  3753  Main  Street, 
Perry,  OH  44081. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  September  1998. 


For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Acting  Director,  Division  of  Reactor  Projects — 
m/rv.  Office  of  Nuclear  Reactor  Regulation. 
(PR  Doc.  98-24302  Filed  9-9-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  104th 
meeting  on  October  20-22, 1998. 

Note:  On  October  19, 1998,  the  Committee 
and  its  staff  will  tour  the  proposed  site  of  the 
high-level  waste  repository  at  Yucca 
Mountain,  Nevada,  as  guests  of  the 
Department  of  Energy.  The  Committee  will 
also  tour  suirounding  communities  and 
natural  settings. 

The  entire  meeting  will  be  open  to 
pubhc  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Tuesday.  October  20, 1998-8:30  A.M. 
until  6:00  P.M. 

The  Committee  will  meet  at  the 
Longstreet  Inn,  Conference  Room 
Colorado  #2,  Stateline  373,  Amargosa 
Valley,  Nevada.  The  following  topics 
will  be  discussed: 

A.  Planning  Session — ^The  Committee 
will  ccmduct  a  day  long  planning 
session.  The  Committee  will  do  a  self- 
evaluation  of  its  performance  over  the 
past  year.  The  Committee  will  examine 
steps  it  can  take  to  improve  its 
operational  efficiency.  The  Committee 
will  also  examine  and  select  priority 
issues  for  review  in  1999  and  beyond. 

B.  PubUc  Comments — ^Time  will  be 
allocated  at  the  end  of  the  planning 
session  for  pubhc  comments  and 
discussion. 

Wednesday  and  Thursday,  October 
21-22,  1998— 8:30  A.M.  until  6:00  PM. 
each  day. 

The  Committee  will  meet  at  Bally's. 
3645  Las  Vegas  Blvd.  South,  Las  Vegas. 
Nevada.  Conference  Room  Las  Vegas  *1, 
Las  Vegas,  Nevada.  The  Committee  will 
disctiss  the  following  topics: 

A.  Site  Characterization — ^The 
Committee  will  discuss  Yucca  Mountain 
site  characterization  activities  for  the 
proposed  repository  with  the 
Department  of  Energy  (DOE). 

B.  Viability  Assessment — ^The 
Committee  will  discuss  the  status  of 
DOE'S  Viabihty  Assessment  including 
design  options,  total  systems 
performance  assessment,  cost  estimates, 
and  schedule. 

C.  Format  And  Content  Guide — ^The 
Committee  will  review  the  NRC  staff's 
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Format  and  Content  Guide  for  Reactor 
License  Termination. 

D.  Public  Comments — The  Committee 
will  hear  comments  fiY)m  members  of 
the  public,  representatives  from  the 
State  of  Nevada  and  affected  local 
counties,  and  Tribal  Nations  on 
concerns  related  to  nuclear  waste 
disposal. 

E.  Preparation  of  ACNW  Reports — 
The  Committee  will  discuss  planned 
reports  on  the  following  topics: 
potential  regulations  for  hcensing  the 
Yucca  Mountain  repository;  proposed 
importance  measures  for  evaluating 
nuclear  waste  repository  performance; 
issues  related  to  the  regulatory  guides 
and  standard  review  plan  for 
decommissioning;  recent  international 
experience;  a  report  on  priorities  and 
planning;  comments  on  site 
characterization  and  viability 
assessment;  and  other  topics  discussed 
during  this  and  previous  meetings  as  the 
need  arises. 

F.  Committee  Activities/Future 
Agenda — ^The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  and  Working 
Groups.  The  Committee  will  discuss 
ACNW-related  activities  of  individual 
members. 

G.  MisceWaneous— The  Committee 
will  discuss  miscellaneous  matters 
related  to  the  conduct  of  Committee 
activities  and  organizational  activities 
and  complete  discussion  of  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
September  2, 1997  (62  FR  46382).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  pubhc,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Chief,  Nuclear  Waste  Branch,  Mr. 
Richard  K.  Major,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
'  for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  will  be  hmited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for 
taking  pictures  may  be  obtained  by 
contacting  the  Chief,  Nuclear  Waste 
Branch,  prior  to  the  meeting.  In  view  of 
the  possibility  that  the  schedule  for 


ACNW  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  notify  Mr. 
Major  as  to  their  particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major,  Chief,  Nuclear  Waste  Branch 
(telephone  301/415-7366),  between  8:00 
A.M.  and  5:00  P.M.  EDT. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  for  downloading  or  reviewing 
on  the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Dated:  September  3. 1998. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  98-24301  Filed  9-9-98;  8:45  ami 

BtUJNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  the  ACRS 
Subcommittee  on  Reliability  and 
Probabilistic  Risk  Assessment 

The  ACRS  Subcommittee  on 
Rehabihty  and  Probabilistic  Risk 
Assessment  will  hold  a  meeting  on 
September  24, 1998,  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday.  September  24. 1998—8:30 
a.m.  until  the  conclusion  of  business. 

The  Subcommittee  will  discuss 
proposed  options  for  developing  a  risk- 
informed  approach  to  revising  10  CFR 
50.59  (Changes,  Tests  and  Experiments), 
and  industry  initiatives  to  certify 
probabilistic  risk  assessments  (PRAs). 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  dehberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 


to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
•named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  mformation  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
cognizant  ACRS  staff  engineer,  Mr. 
Michael  T.  Markley  (telephone  301/ 
415-6885)  between  7:30  a.m.  and  4:15 
p.m.  (EDT).  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individual  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda,  etc.,  that  may  have  occurred. 

Dated:  September  4, 1998. 
Sam  Duraiswramy, 

Chief,  Nuclear  Reactors  Branch. 

[FR  Doc.  98-24353  Filed  9-»-98;  8:45  am) 

BILUNQ  CODE  TSaO-OI-P 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised 
Information  Collection:  Form  DPRS- 
2809 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Pubhc  Law  104-13,  May  22, 1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (0PM)  intends 
to  submit  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  a 
revised  information  collection.  DPRS- 
2809,  Request  to  Change  FEHB 
Enrollment  or  to  Receive  Plan 
Brochures,  is  used  by  former  spouses 
and  Temporary  Continuation  of 
Coverage  recipients  who  are  ehgible  to 
elect,  cancel,  or  change  health  benefits 
enrollment  during  open  season. 

Comments  are  particularly  invited  on: 
Whether  this  collection  of  information 
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is  necessary  for  the  proper  performance 
of  functions  of  the  Office  of  Personnel 
Management,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Approximately  2,500  DPRS-2809 
forms  are  completed  annually.  We 
estimate  it  takes  approximately  15 
minutes  to  complete  the  form.  The 
annual  biuden  is  625  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
November  9, 1998. 

ADDRESSES:  Send  or  deliver  comments 
to — Ellen  Tunstall,  Chief,  Insurance 
Planning  &  Evaluation  Division, 
Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW,  Room  3415,  Washington, 
DC  20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Donna  Lease,  Budget  &  Administrative 
Services  Division,  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 
Janice  R.  Lachanoe, 

Director. 

[FR  Doc.  9&-24196  Filed  9-9-98;  8:45  am] 

WLUNQ  CODE  632S-01-P 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

Federal  Salary  Council 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  that  the  fifty-fifth 
meeting  of  the  Federal  Salary  Coimcil 
will  be  held  at  the  time  and  place 
shown  below.  At  the  meeting,  the 
Council  will  continue  discussing  issues 
relating  to  locality-based  comparability 
payments  authorized  by  the  Federal 
Employees  Pay  Comparability  Act  of 
1990  (FEPCA).  The  meeting  is  open  to 
the  public. 

DATE:  September  28, 1998,  at  2:00  p.m. 
ADDRESSES:  Office  of  Personnel 
Management,  1900  E  Street  NW.,  Room 


1350  (OPM  Conference  Center), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  OT)onnell,  Chief,  Salary  and  Wage 
Systems  Division,  Office  of  Personnel 
Management,  1900  E  Street  NW.,  Room 
7H31,  Washington,  DC  20415-0001. 
Telephone  number:  (202)  606-2838. 

For  The  President's  Pay  Agent 
Janice  R.  Lachance, 
Director 
[FR  Doc.  98-24210  Filed  9-9-98;  8:45  am) 

WLUNG  CODE  632S-01-P 


THE  PRESIDENTS  COUNCIL  ON 
SUSTAINABLE  DEVELOPMENT 

The  Twentieth  Meeting  of  the 
President's  Council  on  Sustainable 
Development  (PCSD)  in  Pittsburgh,  PA 

Summary:  The  President's  Council  on 
Sustainable  Development  (PCSD),  a 
Presidential  Commission  with 
representation  from  industry, 
government,  environmental,  and  Native 
American  organizations,  will  convene 
its  twentieth  meeting  in  Pittsburgh, 
Pennsylvania  on  Monday,  September 
28, 1998. 

Under  its  current  charter  from  the 
Clinton  Administration,  the  Council  is 
(1)  continuing  to  forge  consensus  on 
poUcy,  (2)  demonstrating 
implementation,  (3)  getting  the  word  out 
about  sustainable  development,  and  (4) 
evaluating  progress.  The  Council  will 
advise  the  President  in  foiu*  specific 
areas:  domestic  implementation  of 
policy  options  to  reduce  greenhouse  gas 
emissions,  next  steps  in  building  the 
new  environmental  management  system 
of  the  21st  century,  promoting  multi 
jurisdictional  and  community 
cooperation  in  metropolitan  and  rural 
areas,  and  policies  that  foster  the  United 
States'  leadership  role  in  sustainable 
development  internationally. 

At  the  Council's  last  meeting  in 
Washington,  DC.,  on  Jime  4th,  the 
members  deliberated  among  themselves 
and  listened  to  and  questioned  invited 
experts  on  a  variety  of  issues  which 
included: 

•  National  Town  Meeting  for  a 
Sustainable  America.  Progress  on  the 
goals,  vision,  audiences,  anchor  events, 
and  overall  planning  for  this  seminal 
event  taking  place  in  Detroit  and  in 
commimities  across  America  on  May  2- 
5, 1999. 

•  Benefits  and  opportujiities  for 
commimity-based  greenhouse  gas 
emissions  reduction  strategies. 

•  Progress  of  the  Pacific  Northwest 
Regional  Council  and  Metropolitan  and 
Rural  Strategies  Task  Force. 


•  Presentations  "The  Importance  of 
Incentives  for  Early  Action  on  Climate 
Change". 

•  Priority  Climate  Technologies  and 
Barriers. 

•  Environmental  Management  Task 

Force's  "Proposed  Environmental        

Management  Framework." 

•  Public  Comment. 

At  the  Coimcil's  meeting  in 
Pittsburgh,  PA  on  September  28-29, 
1998,  the  Coimcil  will  address  a  variety 
of  issues. 

On  Monday,  September  28,  the 
Council  will: 

•  Discuss  Pittsburgh's  initiatives  on 
Sustainable  Development. 

•  Deliberate  on  Sustainable 
Communities  Recommendations. 

•  Discuss  the  National  Town  Meeting 
scheduled  for  May,  1999. 

•  PubUc  Comment. 

On  Tuesday,  September  29,  the 
Council's  discussions  will  include: 

•  Deliberate  on  recommendations  for 
innovative  technologies  to  reduce 
greenhouse  gas  emissions. 

•  Deliberate  on  principles  for  early 
action  to  reduce  greenhouse  gas 
emissions. 

•  Discuss  opportunities  to  work  with 
the  Financial  Commimity  on  climate 
change  issues. 

•  Pubhc  Comment. 
Specifically,  the  Council  is  interested 

in  hearing  from  the  public  in  the 
following  areas: 

•  What  opportunities  are  available  to 
advance  multi-jurisdictional 
collaboration  in  the  Pittsburgh  region? 

•  What  are  the  local  opportimities  to 
increase  participation  in  the  National 
Town  Meeting? 

•  How  can  the  Council  improve  its 
proposed  sustainable  communities 
recommendations? 

•  How  can  the  Council  do  more  to 
engage  the  public,  leaders  from  all 
sectors,  and  the  financial  conununity  in 
a  discussion  of  the  opportimities  and 
challenges  we  face  in  addressing  climate 
change? 

The  Council's  previous 
recommendations  to  the  President  may 
be  found  in  two  reports:  Sustainable 
America:  A  New  Consensus  for 
Prosperity,  Opportunity,  and  a  Healthy 
Environment  for  the  Future  (March 
1996)  and  Building  on  Consensus:  A 
Progress  Report  on  Sustainable  America 
(January  1997).  Copies  of  both  reports 
can  be  ordered  by  calling  1-800-363- 
3732  or  downloaded  off  the  Internet  at 
"http://www.whitehouse.gov/PCSD. " 
For  more  information  about  PCSD, 
please  E-mail:  "infopcsd@aol.com",  log 
onto  PCSD's  web  site,  or  call  the  contact 
listed  below. 
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Dates/Times:  Monday,  September  28, 
1998  from  1  p.m.  to  4:30  p.m.  and 
Tuesday,  September  29, 1998  from  8:30 
a.m.  to  11:45  a.m. 

P7ace;  The  Westin  William  Penn, 
Grand  Ball  Room,  located  on  the  17th 
floor.  530  William  Penn  Place, 
Dowmtown,  Pittsburgh,  Pennsylvania. 
Phone:  412-553-5028. 

Status:  Open  to  the  public.  Public 
comments  are  welcome  and  may  be 
submitted  orally  on  Monday,  September 
28, 1998  or  Tuesday,  September  29,  or 
in  writing  any  time  prior  to  or  during 
the  meeting.  Please  submit  written 
comments  prior  to  the  meeting  to: 
PCSD,  Public  Comments,  730  Jackson 
Place,  NW,  Washington.  DC  20503,  or 
fax  to:  202/408-6839. 

Contact:  Paul  Flaim,  Administrative 
Assistant,  at  202/408-5296. 

Sign  Language  Interpreter:  Please 
notify  the  contact  if  you  will  need  a  sign 
language  interpreter. 
Martin  A.  Spitzer, 

Executive  Director,  President's  Council  on 
Sustainable  Development. 
(FR  Doc.  98-24193  Filed  9-9-98;  8:45  am] 

BHJJNQ  COOE  312S-01-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raifroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Propo8al(8) 

(1)  Collection  title:  Railroad  Service 
and  Compensation  Reports. 

(2)  Form(s)  submitted:  BA-3a,  BA-4. 

(3)  0MB  Number:  3220-0008. 

(4)  Expiration  date  of  current  OMB 
cleamnce:  12/31/1998. 

(5)  Type  0/ request;  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Business  or  other  for 
profit. 

(7)  Estimated  annual  number  of 
respondents:  669. 

(8)  Total  annual, responses:  1,159. 

(9)  Total  annual  reporting  hours: 
50,893. 

(10)  Collection  description:  Under  the 
Railroad  Retirement  Act  and  the 
Railroad  Unemployment  Insurance  Act, 
employers  are  required  to  report  service 
and  compensation  for  each  employee  to 
update  Railroad  Retirement  Board 
records  for  payment  of  benefits. 

Additional  Information  or  Comments: 
Copies  of  the  form  and  supporting 


documents  can  be  obtained  fix>m  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building.  Washington,  D.C. 
20503. 

Qiuck  Mierzwa,  - 
Clearance  Officer. 

[FR  Doc.  98-24324  Filed  9-9-98;  8:45  am] 
BlUmO  CODE  7Mft-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Infonnation  Services,  Washington,  DC 
20549. 
Extension: 
Rule  17a-5,  Form  X-17A-5— SEC  File  No. 

270-155— OMB  Control  No.  3235-0123 
Rule  17a-5(c)— SEC  File  No.  270-199— 

OMB  Control  No.  3235-0199 
Rule  17a-7— SEC  File  No.  270-147— OMB 

Control  No.  3235-0131 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  §  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  a  request  for  extension  of  the 
previously  approved  collection  of 
information  discussed  below.  » 

Rule  17a-5  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
("Act")  is  the  basic  reporting  rule  for 
brokers  and  dealers,  and  Form  X-17A- 
5,  the  Financial  and  Operational 
Combined  Uniform  Single  Report,  is  the 
basic  document  for  reporting  the 
financial  and  operational  condition  of 
securities  brokers  and  dealers. 

The  sta^  estimates  that  approximately 
7.765  respondents  respond  to  this 
collection  of  infonnation  39,895  times 
annually,  with  a  total  burden  of  12 
hours  for  each  response,  based  upon 
past  submissions.  The  staff  estimates 
that  the  average  number  of  hours 
necessary  to  comply  with  the 
requirements  of  Rule  17a-5  is  478,740 
hours.  The  average  cost  per  hour  is 
$100.  Therefore,  the  total  cost  of 
compUance  for  the  respondents  is 
$47,874,000. 

Rule  17a-5  does  not  contain  record 
retention  requirements.  Compliance 


with  the  rule  is  mandatory.  Responses 
are  kept  confidential  pursuant  to 
paragraph  17a-5(a)(3). 

Rule  17a-5(c)  under  the  Exchange  act 
requires  certain  brokers  and  dealers  to 
provide  statements  of  financial 
condition  to  their  customers.  It  is 
estimated  that  approximately  750  broker 
and  dealer  respondents  incur  an  average 
burden  of  294,444  hours  per  year  to 
comply  with  this  rule. 

Rule  17a-5(c)  does  not  contain  record 
retention  requirements^  Compliance 
with  the  rule  is  mandatory.  Responses 
are  not  confidential. 

Rule  17a-7  under  the  Exchange  Act 
requires  non-resident  brokers  or  dealers 
to  maintain  in  the  United  States 
complete  and  current  copies  of  books 
and  records  required  to  be  maintained 
under  any  rule  adopted  under  the  Act. 
Alternatively,  Rule  17a-7  provides  that 
the  non-resident  broker  or  dealer  may 
sign  a  written  undertaking  to  furnish  the 
requisite  books  and  records  to  the 
Commission  upon  demand. 

There  are  approximately  88  non- 
resident brokers  and  dealers.  Based  on 
the  Commission's  experience  in  this 
area,  it  is  estimated  that  the  average 
amount  of  time  necessary  to  preserve 
the  books  and  records  in  the  United 
States  as  required  by  Rule  17a-7  is  one 
hour  per  year.  Accordingly,  the  total 
burden  is  86  hours  per  year. 

There  are  no  individual  record 
retention  periods  in  Rule  17a-7. 
Compliance  with  the  rule  is  mandatory, 
however,  non-resident  brokers  and 
dealers  may  opt  to  provide  the 
information  upon  request  rather  than 
store  it  in  the  United  States. 

An  agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  following  persons:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Bucket. 
Room  10202,  New  Executive  Office 
Building,  Washington,  DC  20549;  and 
(ii)  Michael  E.  Bartell.  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549.  Qmunents 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  September  2, 1998. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

(FR  Doc.  98-24204  Filed  9-9-98;  8:45  ami 
BIUMG  CODE  WIO-OI-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raleasa  No.  IC-23426. 812-11260) 

The  Evergreen  International  Trust,  et 
al.;  Notice  of  Application 

September  2, 1998. 

AOENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  apphcation  for  an 

order  imder  section  17(b)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  for  an  exemption  from  section 

17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  AppUcantS, 
Evergreen  International  Trust  (the 
"Trust")  and  First  Union  National  Bank 
("FUNB"),  request  an  order  to  permit  a 
series  of  the  Tnist  to  acquire  all  of  the 
assets  and  certain  stated  liabilities  of 
another  series  of  the  Trust.  Because  of 
certain  affiliations,  Applications  may 
not  rely  on  rule  17a-8  under  the  Act. 
FILING  DATES:  The  appUcation  vtras  filed 
on  August  11, 1998.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  AppUcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  25, 1998,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
AppUcants:  c/o  Robert  N.  Hickey,  Esq., 
Sullivan  k  Worcester  LLP,  1025 
Connecticut  Avenue,  Washington,  DC 
20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Forst,  Attorney  Advisor,  at  (202) 
942-0569,  or  Edward  P.  Macdonald, 
Branch  Chief,  at  (202)  942-0564, 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation.) 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  smnmary  of  the 
application.  The  complete  apphcation 
may  be  obtained  for  a  fee  at  the  SEC's 
PubUc  Reference  Branch,  450  Fifth 


Street.  NW.,  Washington,  iX!  20549  (tel. 
202-942-8090). 

Applicants'  Representations 

1.  The  Trust  is  a  Delaware  business 
trust  registered  under  the  Act  as  an 
open-end  management  investment 
company.  The  Evergreen  International 
Equity  Fvmd  (the  "Selling  Fvmd")  and 
the  Evergreen  International  Growth 
Fimd  (the  "Acquiring  Fimd"),  are  each 
series  of  the  Trust.  FUNB,  a  subsidiary 
of  First  Union  Corporation  ("First 
Union"),  is  a  national  banking 
association.  The  Capital  Management 
Group,  a  division  of  FUNB,  is  the 
investment  adviser  to  the  Selling  Fund. 
FUNB  is  not  required  to  register  under 
the  Investment  Advisers  Act  of  1940 
("Advisers  Act").  Keystone  Investment 
Management  Company  ("Keystone"),  an 
indirect,  wholly  owned  subsidiary  of 
FUNB,  is  the  investment  adviser  to  the 
Acquiring  Fund.  Keystone  is  registered 
under  the  Advisers  Act.  FUNB,  as  a 
fiduciary  for  its  customers,  owns  of 
record  more  than  25%  of  the 
outstanding  voting  secvuities  of  each 
Fund. 

2.  On  Jime  26, 1998.  the  board  of 
trustees  of  the  Trust  (the  "Board"), 
including  a  majority  of  the  trustees  who 
are  not  "interested  persons"  under 
section  2(a)(19)  of  the  Act  (the 
"Independent  Trustees"),  approved  a 
plan  of  reorganization  (the  "Plan)" 
imder  which  the  Acquiring  Fimd  will 
acquire  the  assets,  and  assume  certain 
stated  Uabihties.  of  the  Selling  Fund  in 
exchange  for  shares  of  the  Acquiring 
Fund  (the  "Reorganization").  As  a  result 
of  the  Reorganization,  each  Selling  Fund 
shareholder  will  receive  Acquiring 
Fimd  shares  having  an  aggregate  net 
asset  value  equal  to  the  aggregate  net 
asset  value  of  the  corresponding  SeUing 
Fimd's  shares  held  by  that  shareholder 
calculated  as  of  the  dose  of  business 
immediately  prior  to  the  date  on  which 
the  Reorganization  will  occur. 
AppUcants  expect  that  the 
Reorganization  will  occxa  on  or  about 
October  26, 1998  (the  "Closing  Date"). 

3.  Each  Fund  offers  four  classes  of 
shares:  Classes  A,  B,  C,  and  Y  shares. 
Holders  of  shares  of  each  class  of  the 
Selling  Fund  will  receive  shares  of  the 
corresponding  class  of  the  Acquiring 
Fund.  Class  A  shares  are  subject  to  a 
front-end  sales  charge  and  an  asset- 
based  distribution  fee.  Class  B  and  Class 
C  shares  are  subject  to  a  contingent 
deferred  sales  charge  and  an  asset-based 
distribution  fee.  Class  Y  shares  are  not 
subject  to  any  front-end  sales  charge  or 
asset-based  distribution  or  service  fee. 
No  initial  sales  charge  will  be  imposed 
in  coimection  with  Class  A  shares  of  the 
Acquiring  Fimd  received  by  the  Selling 


Fund  shareholders  and  no  contingent 
deferred  sales  charge  will  be  imposed 
with  respect  to  receipt  of  Class  B  or  C 
shares. 

4.  The  investment  objectives  of  the 
Selling  Fund  and  Acquiring  Fund 
(collectively,  the  "Funds")  are 
substantially  similar.  The  investment 
restrictions  and  limitations  of  the  Funds 
also  are  substantially  similar. 

5.  The  Board,  including  a  majority  of 
Independent  Trustees,  approved  the 
Reorganization  as  in  the  best  interests  of 
shareholders  and  determined  that  the 
interests  for  existing  shareholders  will 
not  be  diluted  as  a  result  of  the 
Reorganization.  The  Board  considered, 
among  other  things,  (a)  the  terms  and 
conditions  of  the  Reorganization;  (b) 
whether  the  Reorganization  would 
residt  in  the  dilution  of  shareholders' 
interests;  (c)  expense  ratios,  fees  and 
expenses  of  the  Funds;  (d)  the 
comparative  performance  records  of  the 
Funds;  (e)  compatibiUty  of  the  Funds' 
investment  objectives  and  poUcies;  (f) 
the  investment  experience,  expertise 
and  resources  of  Keystone;  (g)  the 
service  and  distribution  resources 
available  to  the  Acquiring  Fund  and  the 
broad  array  of  investment  alternatives  to 
shareholders  of  the  respective  Funds; 
(h)  the  personnel  and  financial 
resources  of  First  Union  and  its 
affihates;  (i)  the  fact  that  FUNB  vtrill  bear 
the  expenses  inctured  by  the  Selling 
Fimd  in  connection  with  the 
Reorganization;  (j)  the  fact  that  the 
Acquiring  Fund  will  assume  the 
identified  UabiUties  of  the  Selling  Fund; 
and  (k)  the  expected  federal  income  tax 
consequences  of  the  Reorganization. 
FUNB  will  pay  the  expenses  of  the 
Reorganization  older  than  the  Acquiring 
Fimd's  federal  and  state  registration 
fees. 

6.  The  Plan  may  be  terminated  by  the 
Selling  or  Acquiring  Fund  at  or  prior  to 
the  Closing  Date  if  the  other  party 
breaches  any  provision  of  the  Plan  that 
was  to  be  performed  and  the  breach  is 
not  cured  within  30  days  or  a  condition 
precedent  to  the  terminating  party's 
obUgations  has  not  been  met  and  it 
appears  that  the  condition  precedent 
will  not  or  cannot  be  met. 

7.  A  registration  statement  on  Form 
N-14  containing  the  preliminary 
combined  prospectus/proxy  statement 
for  the  Reorganization,  was  filed  with 
the  SEC  on  August  4, 1998.  A  final 
prospectus/proxy  will  be  mailed  to 
shareholders  of  the  SelUng  Fund  on  or 
about  September  3, 1998.  A  special 
meeting  of  the  Selling  Fund's 
shareholders  will  be  held  on  or  about 
October  16, 1998,  to  approve  the 
Reorganization. 
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8.  The  consummation  of  the 
Reorganization  under  the  Plan  is  subject 
to  a  number  of  conditions  precedent, 
including:  (a)  the  Plan  has  been 
approved  by  the  Board  and  the  Selling 
Fund's  shareholders  in  the  manner 
required  by  applicable  law;  (b) 
management  of  the  Selling  Fund  solicits 
proxies  from  its  shareholders  seeking 
approval  of  the  Reorganization;  (c)  the 
Funds  have  received  opinions  of 
counsel  stating,  among  other  things,  that 
the  Reorganization  will  not  result  in 
federal  income  taxes  for  the  Funds  or 
their  shareholders;  and  (d)  Funds  have 
received  from  the  SEC  an  order 
exempting  the  Reorganization  from  the 
provisions  of  section  17(a)  of  the  Act. 
AppUcants  agree  not  to  make  any 
material  changes  to  the  Plan  that  affect 
the  application  without  prior  SEC 
approval. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiUated  person  of  a 
registered  investment  company,  or  any 
affiUated  person  of  the  person,  acting  as 
principal,  knowingly  from  selling  any 
security  to,  or  purdiasing  any  security 
from  the  company.  Section  2(a)(3)  of  the 
Act  defines  the  term  "affiliated  person" 
of  another  person  to  include:  (a)  any 
person  directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote,  5%  or  more  of  the  outstanding 
voting  securities  of  the  other  person;  (b) 
any  person  5%  or  more  of  whose 
outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote,  by  the  other 
person;  (c)  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  the  oUier 
person;  and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  the  person. 

2.  Rule  17a-6  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a)  of 
the  Act  mergers,  consolidations,  or 
purchases  or  sales  of  substantially  all  of 
the  assets  of  registered  investment 
companies  that  are  affiliated  persons 
solely  by  reason  of  having  a  common 
investment  adviser,  common  directors, 
and/or  common  officers,  provided  that 
certain  conditions  are  satisfied. 

3.  Applicants  believe  that  they  cannot 
rely  on  rule  17a-8  under  the  Act 
because  the  Funds  may  be  affiUated  for 
reasons  other  than  those  set  forth  in  the 
rule.  The  Funds  may  be  affiliated     - 
persons  of  each  other  because  FUNB,  as 
fiduciary  for  its  customers,  owns  of 
record  25%  or  more  of  the  outstanding 
securities  of  each  Fund. 

.4.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  section  17(a)  of  the  Act  if  evidence 


establishes  that  (a)  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  the  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

5.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exempting  them 
from  section  17(a)  of  the  Act  to  the 
extent  necessary  to  consummate  the 
Reorganization.  Applicants  submit  that 
the  Reorganization  satisfies  the 
provisions  of  section  17(b)  of  the  Act. 
Applicants  state  that  the  Board  has 
determined  that  the  transaction  is  in  the 
best  interests  of  the  Funds'  shareholders 
and  that  the  interests  of  the  existing 
shareholders  will  not  be  diluted  as  a 
result  of  the  Reorganization.  In  addition. 
Applicants  state  that  the  exchange  of  the 
Selling  Fund's  shares  for  shares  of  the 
Acquiring  Fund  will  be  based  on  the 
relative  net  asset  values. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  98-24205  Filed  9-9-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23424;  Hla  Na  812-112001 

Integrity  Life  Insurance  Company,  et 
al.;  Notice  of  Application 

Septeml)er  2, 1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 

order  pursuant  to  ScKrtion  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"1940  Act"). 

SUMMARY  OF  APPUCATION:  The 
AppUcants  seek  an  order  pursuant  to 
Section  6(c)  of  the  1940  Act  exempting 
the  Applicants,  and  other  separate 
accounts  of  the  Companies  or  affiliated 
insurance  companies  that  support 
materially  similar  investment  divisions, 
from  the  provisions  of  Section  12(d)(3) 
of  the  1940  Act,  to  the  extent  necessary 
to  permit  the  divisions  of  Separate 
Account  Ten  and  the  Select  Ten  Plus 
Division  to  invest  up  to  10%  of  their 
total  assets  in  securities  of  issuers  that 
derive  more  than  15%  of  their  gross 
revenues  from  securities  related 
activities. 


APPUCANTS:  Integrity  Life  Insurance 
Company  ("Integrity"),  Separate 
Account  Ten  of  Integrity  Life  Insurance 
Company  ("Separate  Account  Ten"), 
National  Integrity  Life  Insurance 
Company  ("National  Integrity,"  together 
with  Integrity,  the  "Companies"),  and 
Select  Ten  Plus  Division  of  Separate 
Account  Q  of  National  Integrity  Life 
Insurance  Company  (Select  Ten  Plus 
Division")  (collectively,  the 
"AppUcants"). 

RUNG  DATE:  The  appUcation  was  filed 
on  June  26, 1998. 

HEARINQ  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC  and  servicing  AppUcants  with 
a  copy  of  the  request,  in  person  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  September 
28, 1998,  and  should  be  accompanied 
by  proof  of  service  on  the  AppUcants  in 
the  form  of  an  affidavit  or,  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  requester's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  Secretary 
of  the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington.  DC  20459. 
AppUcants,  c/o  ARM  Financial  Group, 
Inc.,  515  West  Market  Street,  LouisviUe. 
Kentucky  40202-3319. 
FOR  FURTHER  INFORMATION  CONTACT. 
Megan  L.  Dunphy,  Attorney,  or  Mark  C 
Amorosi,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMBITARY  INFORMATION:  The 
foUovnng  is  a  summary  of  the 
appUcation.  The  complete  appUcation  is 
available  for  a  fee  irom  the  Public 
Reference  Branch  of  the  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549  (tel 
(202)  942-8090). 

Applicants'  Representations 

1.  Integrity  is  a  stock  Ufe  insurance 
company  and  is  authorized  to  sell  Ufe 
insurance  and  aimuities.  Integrity  is  an 
indirect,  wholly-owned  subsidiary  of 
ARM  Financial  Group,  Inc.,  ("ARM"). 

2.  Separate  Account  Ten  is  a  separate 
account  of  Integrity  and  is  a  funding 
vehicle  for  variable  annuity  contracts. 
The  account  is  registered  with  the  SEC 
as  an  open-end  management  investment 
company  and  is  divided  into  four  non- 
diversified  investment  divisions.  Select 
Ten  Plus  Division — ^March,  Select  Ten 
Plus  Division— Jime,  Select  Ten  Plus 
Division — September,  and  Select  Ten 
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Plus  Division — December  (each  a 
"Division"  and  collectively,  with  the 
Select  Ten  plus  Division  of  National 
Integrity,  the  "Divisions"). 

3.  National  Integrity  is  a  stock  life 
insurance  company  and  is  authorized  to 
sell  life  insurance  and  annuities. 
National  Integrity  is  a  wholly-owned 
subsidiary  of  Integrity  and  an  indirect, 
wholly-owned  subsidiary  of  ARM. 

4.  Separate  Account  II  is  a  separate 
account  of  National  Integrity  and  is  a 
funding  vehicle  for  variable  annuity 
contracts.  The  account  is  registered  with 
the  SEC  as  a  unit  investment  trust.  The 
Select  Ten  Plus  Division  is  a  non- 
diversified  investment  division  of 
Separate  Account  n  that  is  registered 
with  the  Commission  as  an  open-end 
management  investment  company. 
Additional  similar  investment  divisions 
may  be  estabUshed  in  the  future  at  the 
discretion  of  National  Integrity. 

5.  The  business  and  affairs  of  Separate 
Account  Ten  and  the  Select  Ten  Plus 
Division,  respectively,  are  under  the 
direction  of  a  Board  of  Managers, 
currently  consisting  of  five  members. 
Integrity  Capital  Advisors,  Inc.  serves  as 
the  investment  adviser  (the  "Adviser") 
and  National  Asset  Management 
Corporation  serves  as  the  sub*adviser 
(the  "Sub-Adviser")  to  both  Separate 
Account  Ten  and  the  Select  Ten  Plus 
Division. 

6.  AppUcants  state  that  each  of  the 
Divisions  will  invest  approximately 
10%  of  its  total  assets  in  the  common 
stock  of  each  of  the  ten  companies  in 
the  Dow  Jones  Industrial  Average  (the 
"DJIA")  that  have  the  highest  dividend 
yield  calculated  as  of  the  day  preceding 
the  applicable  specified  Investment  Date 
(the  last  business  day  of  each  calendar 
year  for  the  Select  Ten  Plus  Division 
and  the  last  business  day  of  the 
appropriate  calendar  quarter  for  the 
Divisions  of  Separate  Account  Ten). 

7.  The  DJIA  is  composed  of  thirty 
stocks  chosen  by  the  editors  of  The  Wall 
Street  Journal  as  representative  of  the 
New  York  Stock  Exchange  and  of 
American  industry.  The  DJIA  is  the 
property  of  the  Dow  Jones  &  Company, 
Inc.,  which  is  not  affiliated  with  the 
Applicants  and  has  not  participated  in 
any  way  in  the  creation  of  Separate 
Accoimt  Ten  or  the  Select  Ten  Plus 
Division  or  in  the  selection  of  their 
stocks. 

8.  Applicants  state  that  the  Divisions 
seek  total  return  by  acquiring  the  ten 
highest  dividend  yielding  common 
stocks  in  the  DJIA  in  equal  weights  and 
holding  them  for  approximately  twelve 
months.  At  the  end  of  each  Division's 
twelve-month  period,  the  Division's 
portfolio  is  restructured  to  again  hold 
the  ten  highest  yielding  stocks  in  the 


DJIA  in  equal  weights  for  the  next 
twelve  months.  The  term  "highest 
yielding  stocks"  means  the  yield  for 
each  stock  calculated  by  annuafizing  the 
last  quarterly  or  semi-annual  ordinary 
dividend  distributed  on  that  stock  and 
dividing  the  result  by  the  market  value 
of  that  stock  as  of  the  close  of  the  New 
York  Stock  Exchange  on  the  business 
day  prior  to  the  applicable  specified 
Investment  Date. 

9.  AppUcants  state  that  the  weights  of 
the  individual  stock  positions  will  not 
be  rebalanced  during  the  year,  nor  will 
new  or  additional  contributions  or 
transfers  be  accepted  during  any 
Division's  twelve-month  holding  period. 
Rather,  new  or  additional  contributions 
or  transfers  will  be  invested  on  the  next 
available  Investment  Date.  Dividends 
from  stocks  in  each  Division's  portfolio 
will  be  reinvested  on  the  day  the 
dividend  is  received  in  additional 
shares  of  the  stock  that  paid  the 
dividend.  Upon  the  receipt  of  a 
withdrawal  request,  approximately 
equal  dollar  amoimts  of  shares  of  each 
of  the  ten  stocks  will  be  sold,  such  that 
the  total  dollar  amoimt  sold  equals  the 
amount  of  the  withdrawal. 

10.  Section  817(h)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code"),  provides  that  in  order  for  a 
variable  contract  which  is  based  on  a 
segregated  asset  accoimt  to  qualify  as  an 
annuity  contract  imder  the  Code,  the 
investments  made  by  such  account  must 
be  "adequately  diversified"  in 
accordance  with  Treasury  regulations. 
The  Treasury  regulations  issued  under 
Section  817(h)  (Tres.  Reg.  §  1.817-5) 
apply  a  diversification  requirement  to 
each  of  the  Divisions  ("Section  817(h) 
diversification  requirements").  To 
qualify  as  "adequately  diversified," 
each  Division  must  have:  (i)  no  more 
than  55%  of  the  value  of  its  total  assets 
represented  by  any  one  investment;  (ii) 
no  more  than  70%  of  the  value  of  its 
total  assets  represented  by  any  two 
investments;  (iii)  no  more  than  80%  of 
the  value  of  its  total  assets  represented 
by  any  three  investments:  and  (iv)  no 
more  than  90%  of  the  value  of  its  total 
assets  represented  by  any  four 
investments. 

11.  AppUcants  state  that  the  Divisions 
intend  to  comply  with  the  Section 
817(h)  diversification  requirements. 
Separate  Account  Ten  and  the  Select 
Ten  Plus  Division  have  each  entered 
into  an  agreement  with  the  Adviser, 
who  in  turn  has  entered  into  an 
agreement  with  the  Sub-Adviser,  that 
requires  the  Divisions  be  operated  in 
compliance  with  the  Treasury 
regulations.  Therefore,  the  Adviser  and 
the  Sub-Adviser  may  depart  from  the 
Divisions'  investment  strategy,  if 


necessary,  in  order  to  meet  these 
Section  817(h)  diversification 
requirements. 

12.  Applicants  represent  that  under 
all  circimistances,  except  in  order  to 
meet  Section  817(h)  diversification 
requirements,  the  common  stocks 
purchased  for  each  Division  will  be 
chosen  solely  according  to  the  formula 
described  in  the  application  and 
summarized  in  this  notice,  and  will  not 
be  based  on  the  research  opinions  or 
buy  or  seU  recommendations  of  the 
Adviser  or  Sub-Adviser.  The  Adviser 
and  Sub-Adviser  have  no  discretion  as 
to  which  common  stocks  are  purchased. 

13.  AppUcants  state  that  securities 
purchased  for  each  of  the  Divisions  may 
include  securities  of  issuers  in  the  DJIA 
that  derived  more  than  15%  of  their 
gross  revenues  in  their  most  recent 
fiscal  year  from  securities  related 
activities.  To  the  extent  any  of  the  ten 
highest  yielding  stocks  quaUfying  for  a 
Division  are  reasonably  believed  to 
receive  15%  or  more  of  their  revenues 
from  securities  related  activities,  the 
Division  will  allocate  a  maximum  of  5% 
of  its  assets  to  each  of  those  stocks,  and 
will  aUocate  the  remainder  of  its  assets 
among  the  remaining  stocks  not  so 
limited  unless  and  until  the  exemptive 
reUef  fit)m  this  limitation  has  been 
granted  by  the  SEC. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(3)  of  the  1940  Act, 
with  limited  exceptions,  prohibits  an 
investment  company  from  acquiring  any 
security  issued  by  any  person  who  is  a 
broker,  dealer,  imderwriter  or 
investment  adviser.  Rule  12d3-l  under 
the  1940  Act  exempts  from  Section 
12(d)(3)  purchases  by  an  investment 
company  of  securities  of  an  issuer, 
except  its  own  investment  adviser, 
promoter  or  principal  underwriter  or 
their  affiliates,  that  derived  more  than 
15%  of  its  gross  revenues  in  its  most 
recent  fiscal  year  from  securities  related 
activities,  provided  that,  among  other 
things,  immediately  after  any  such 
acquisition  the  acquiring  company  has 
invested  not  mate  than  5%  of  the  value 
of  its  total  assets  in  the  securities  of  the 
issuer. 

2.  Section  6(c)  of  the  1940  Act 
provides  that  the  Commission  may 
exempt  any  person,  transaction,  or  cl&ss 
of  persons  or  transaction  from  any 
provision  of  the  1940  Act  or  any  rule 
thereunder  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  poUcy 
and  provision  of  the  1940  Act. 

3.  AppUcants  request  that  the 
Commission  exempt  Separate  Accoimt 
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Ten  and  the  Select  Ten  Plus  Division 
from  the  provisions  of  Section  12(d)(3) 
in  order  to  permit  the  Divisions  to 
acquire  securities  of  an  issuer  that 
derives  more  than  15%  of  its  gross 
revenues  &t>m  securities  related 
activities,  provided  that  (i)  those 
securities  are  included  in  the  DJIA  as  of 
the  day  preceding  the  appUcable 
specified  Investment  Date,  (ii)  those 
securities  represent  one  of  the  ten 
companies  in  the  DJIA  that  have  the 
highest  dividend  yield  as  of  the  day 
preceding  the  appUcable  specified 
Investment  Date,  and  (iii)  as  of  the  day 
preceding  the  applicable  specified 
Investment  Date,  the  value  of  the 
common  stock  of  each  securities  related 
issuer  represents  approximately  10%  of 
the  value  of  any  Division's  total  assets, 
but  in  no  event  more  than  10.5%  of  the 
value  of  the  Division's  total  assets. 
AppUcants  state  that  the  use  of  the  term 
"approximately"  is  intended  to  aUow 
for  such  deviation  horn  a  precise  10% 
as  to  permit  the  purchase  of  roimd  lots 
of  50  or  100  shares  of  stock.  The  10.5% 
standard  will  be  used  on  the  prices  of 
the  common  stock  as  of  the  close  of 
business  on  the  day  preceding  the 
appUcable  specified  Investment  Date. 

4.  Each  ofthe  Divisions  undertakes  to 
comply  with  aU  of  the  requirements  of 
Rule  12d3-l,  except  the  condition  in 
subparagraph  (b)(3)  prohibiting  an 
investment  company  bom  investing 
more  than  5%  of  the  value  of  its  total 
assets  in  securities  of  a  securities  related 
issuer. 

5.  Applicants  represent  that  Section 
12(d)(3)  was  intended  (i)  to  prevent 
investment  companies  from  exposing 
their  assets  to  the  entrepreneurial  risks 
of  securities  related  businesses,  (u)  to 
prevent  potential  confUcts  of  interest, 
(iii)  to  eliminate  certain  reciprocal 
practices  between  investment 
companies  and  securities  related 
businesses,  and  (iv)  to  ensure  that 
investment  companies  maintain 
adequate  Uquidity  in  their  portfoUos. 

6.  A  potential  confUct  could  occur,  for 
example,  if  an  investment  company 
purchased  securities  or  other  interests 
in  a  broker-dealer  to  reward  that  broker- 
dealer  for  selling  fund  shares,  rather 
than  solely  on  investment  merit. 
AppUcants  maintain  that  this  concern 
does  not  arise  in  this  situation  since 
neither  the  Adviser,  Sub- Adviser,  nor 
any  Division  has  discretion  in  choosing 
the  common  stock  or  amount 
purchased.  The  stock  must  first  be 
included  in  the  DJIA  (which  is 
unaffiUated  with  the  AppUcants, 
Adviser,  Sub-Adviser  or  the  Boards  of 
Managers).  In  addition,  the  securities 
must  also  quaUfy  as  one  of  the  ten 
companies  in  the  DJIA  that  has  the 


highest  dividend  yield  as  of  the  day 
preceding  the  appUcable  specified 
Investment  Date. 

7.  AppUcants  state  that  prior  Section 
12(d)(3)  reUef  has  been  granted  to 
applicants  which  were  unit  investment 
trusts  with  no  discretion  to  choose  the 
portfoUo  securities  or  the  amount 
purchased,  but  with  discretion  to  sell 
portfoUo  securities  to  the  extent 
necessary  to  meet  redemptions.  The 
Adviser  and  Sub-Adviser  are  obUgated 
to  follow  the  investment  formula 
described  in  the  application  and 
summarized  in  this  notice  as  nearly  as 
practicable.  Securities  purchased  for 
each  Division  will  be  chosen  with 
respect  to  the  specified  formulas  and 
not  at  the  Adviser's  or  Sub-Adviser's 
discretion. 

8.  The  Adviser  or  Sub-Adviser  would 
be  permitted  to  deviate  from  the  formula 
only  where  circumstances  are  such  that 
the  investment  of  a  particular  Division 
would  fail  to  be  "adequately 
diversified"  under  the  Section  817(h) 
diversification  requirements,  and  would 
thus  cause  the  aimuity  contracts  to  fail 
to  quaUfy  as  an  annuity  contract  under 
the  Code.  In  such  a  situation,  the 
Adviser  and  Sub-Adviser  must  be 
permitted  to  deviate  from  the 
investment  strategy  in  order  to  meet  the 
817(h)  diversification  requirements' and 
then  only  to  the  extent  necessary  to  do 
so.  Applicants  state  that  this  limited 
discretion  does  not  raise  the  concerns 
that  Section  12(d)(3)  is  designed  to 
prevent 

9.  AppUcants  represent  that  the 
Uquidity  of  a  Division's  portfolio  is  not 
a  concern  here  since  each  common 
stock  selected  is  a  component  ofthe 
DJIA.  Usted  on  the  New  York  Stock 
Exchange,  and  among  the  most  actively 
traded  securities  in  the  United  States. 

10.  Applicants  also  represent  that  the 
effect  of  a  Division's  purchase  of  the 
stodf:  of  parents  of  broker-dealers  would 
be  de  minimis.  The  common  stocks  of 
securities  related  issuers  represented  in 
the  DJIA  are  widely  held  and  have 
active  markets.  Potential  purchases  by  a 
Division  would  represent  an 
insignificant  amount  of  the  outstanding 
common  stock  and  trading  volume  of 
any  of  these  issuers. 

11.  AppUcants  state  that  a  possible 
confUct  of  interest  could  occur  if  broker^ 
dealers  are  influenced  to  recommend 
certain  investment  company  funds 
which  invest  in  the  stock  of  the  broker- 
dealer  or  any  of  its  affiUates.  Because  of 
the  large  market  capitalization  of  the 
DJIA  issuers  and  the  small  portion  of 
these  issuers'  common  stock  and  trading 
volume  that  would  be  purchased  by  a 
Division,  however,  AppUcants  maintain 
that  it  is  extremely  unUkely  that  any 


advice  offered  by  a  broker-dealer  to  a 
customer  as  to  which  investment 
company  to  invest  in  would  be 
influenced  by  the  possibilify  that  a 
Division  would  be  invested  in  the 
broker-dealer  or  parent  thereof. 

12.  Finally,  Applicants  state  that 
another  potential  conflict  of  interest 
could  occur  if  an  investment  company 
directed  brokerage  to  an  affiUated 
broker-dealer  which  the  company  has 
invested  to  enhance  the  broker-dealer's 
profitabiUty  or  to  assist  it  during 
financial  difficulty,  even  through  the 
broker-dealer  may  not  offer  the  best 
price  and  execution.  To  preclude  this 
type  of  conflict,  the  AppUcants  agree,  as 
a  condition  of  the  appUcaUon,  that  no 
company  whose  stock  is  held  in  any 
Division,  nor  any  affiliate  of  such 
company,  will  act  as  broker  or  dealer  for 
any  Division  in  the  purchase  or  sale  of 
any  security  for  its  portfoUo. 

13.  AppUcants  seek  reUef  not  only 
with  respect  to  Separate  Account  Ten 
and  the  Select  Ten  Plus  Division,  but 
also  with  respect  to  (i)  other  separate 
accounts  of  the  Companies  or  affiliated 
insurance  companies  that  support 
materiaUy  similar  investment  divisions, 
and  (u)  other  materially  similar 
investment  divisions  of  Separate 
Account  n  of  National  Integrity  Life 
Insurance  Company  as  may  be  created 
in  the  future.  AppUcants  represent  that 
the  terms  of  reUef  requested  are 
consistent  with  the  standards  set  forth 
in  Section  6(c)  of  the  1940  Act. 

Applicants'  Conditions 

AppUcants  agree  to  the  foUowing 
conditions: 

1.  The  common  stock  is  included  4b 
the  DJIA  as  of  the  day  preceding  the 
appUcable  specified  Investment  Date; 

2.  The  common  stock  represents  one 
of  the  ten  companies  in  the  DJIA  that 
have  the  highest  dividend  yield  as  ofthe 
day  preceding  the  appUcable  specified 
Investment  IXate; 

3.  As  ofthe  day  preceding  the 
Investment  Date,  the  value  of  the 
common  stock  of  each  securities  related 
issuer  represents  approximately  10%  of 
the  value  of  any  Division's  total  assets, 
but  in  no  event  more  than  10.5%  ofthe 
value  ofthe  Division's  total  assets;  and 

4.  No  company  whose  stock  is  held  in 
any  Division,  nor  any  affiUate  thereof, 
wiU  act  as  broker  or  dealer  for  any 
Division  in  the  purchase  or  sale  of  any 
security  for  the  Division. 

Qmclusion 

For  the  reasons  summarized  above, 
AppUcants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
pubUc  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
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fairly  intended  by  the  poUcy  and 
provisions  of  the  1940  Act. 

For  the  Cominission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  98-24206  Filed  9-9-98;  8:45  ami 
MLUNO  cooE  mo-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  Na  IC-2342S;  ni«  No.  812-11110] 

Scudder  Spain  and  Portugal  Fund,  Inc. 
and  Scudder  Kemper  Investments, 
Inc.;  Notice  of  Application 

September  2, 1998. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  section  17(b)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  section 
17(a)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants, 
Scudder  Spain  and  Portugal  Fund,  Inc. 
("Fund")  and  Scudder  Kemper 
Investments,  Inc.  ("Adviser"),  seek  an 
order  that  would  permit  an  in-kind 
redemption  of  shares  of  the  Fimd  held 
by  affiliated  persons  of  the  Fund. 
FHJNQ  DATES:  The  appUcation  was  filed 
on  April  20, 1998,  and  an  amendment 
to  the  appUcation  was  filed  on 
September  2, 1998. 

HEARINQ  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  person  may  request  a  hearing 
by  writing  to  the  SEC's  Secretary  and 
serving  applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the  SEC 
by  &:30  p.m.  on  September  24, 1998, 
and  should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit,  or  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secrtary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Robert  W.  Helm,  Esq., 
Dechert  Price  &  Rhoads,  1775  Eye 
Street,  N.W.,  Washington,  D.C.  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  t.  Hourihan,  Senior  Coimsel,  at 
(202)  942-0526,  or  Mary  Kfay  Freeh, 
Branch  Chief,  at  (202)  942-0564, 
(Division  of  Investment  Management, 


Office  of  Investment  Company 
Regulation.) 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(tel.  202-942—8090). 

Applicants'  Representations 

1.  The  Fund,  a  Maryland  corporation, 
is  registered  imder  the  Act  as  a  close- 
end  management  investment  company. 
The  Adviser,  a  Delaware  corporation,  is 
registered  imder  the  Investment 
Adviser's  Act  of  1940  as  an  investment 
adviser  and  serves  as  investment  adviser 
to  the  Fimd.  the  Fund  has  one  class  of 
shares  outstanding  which  is  traded  on 
the  New  York  Stock  Exchange.  At  April 
20, 1998,  three  stockholders  of  the  Fund 
each  owned  more  than  5%  of  the  Fund's 
outstanding  shares.  ^ 

2.  The  board  of  directors  of  the  Fimd 
("Board")  has  approved  a  plan  under 
which  the  Fund  will  offer  its 
stockholders  the  right  to  demand  a  one- 
time in-kind  redemption  of  their  shares 
at  net  asset  value  ("NAV  ").  The 
redemption  right  will  be  offered 
pursuant  to  section  23(c)(2)  of  the  Act 
and  will  registered  as  a  tender  offer 
under  the  Securities  Exchange  Act  of 
1934.  The  redemption  right  will  give 
each  stockholder  of  the  Fimd  the  right 
to  demand  that  the  Fund  repurchase  all, 
but  not  less  than  all,  of  his  or  her  shares 
of  the  Fund  in  exchange  for  portfolio 
securities  of  the  Fund.  The  portfolio 
securities  of  the  Fund  to  be  exchanged 
for  shares  of  the  Fund  will  be  selected 
in  accordance  with  guidelines 
established  by  the  Board.  No  more  than 
75%  of  the  Funds's  outstanding  shares 
will  be  redeemed.  If  more  than  75%  of 
the  Fund's  shares  are  tendered  for 
repurchase,  there  will  be  a  pro  rata 
reduction  in  the  number  of  shares 
repurchased  from  each  stockholder  who 
has  tendered  shares.  Each  redeeming 
stockholder  will  pay  the  transaction 
costs  associated  widi  the  redemption  of 
his  or  her  shares  of  the  Fund. 

3.  The  redemption  is  designed  to 
permit  a  significant  amount  of  the 
Fund's  shares  to  be  redeemed  in-kind  at 
NAV  without  changing  the  closed-end 
structure  of  the  Fund,  and  to  ensure  that 
only  those  stockholders  of  the  Fund 
who  desire  to  redeem  their  shares 
recognize  at  tax  liability  under  the 
Internal  Revenue  code  of  1986,  as 
amended.  Applicants  request  relief  to 


>  Bankgesellschaft  Berlin  AG  9.6%  Deep  Discount 
Advisors,  Inc.  owned  12.1%  and  Ron  Olin 
Investment  Management  Company  owned  9.7%  of 
the  outstanding  shares  of  the  Fund. 


permit  the  Fimd  to  satisfy  redemption 
requests  on  any  stockholder  of  the  Fund 
who,  at  the  time  of  the  redemption 
request,  is  an  "affiliated  person"  of  the 
Fund  by  reason  of  owning,  controlling, 
or  holding  with  the  power  to  vote,  5% 
or  more  of  the  Fund's  shares  ("Affiliated 
Stockholders"). 

Applicants'  Legal  Analjrsis 

1.  Section  17(a)(2)  of  the  Act  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  the  person,  acting  as 
principal,  from  knowingly  purchasing 
any  security  or  other  property  from  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  any  person  who 
directly  or  indirectly  owns,  controls,  or 
holds  with  power  to  vote  5%  or  more 

of  the  outstanding  voting  securities  or 
the  other  person.  Appliances  also  state 
that  to  the  extent  that  the  proposed  in- 
kind  redemption  would  constitute  the 
purchase  of  securities  by  an  Affiliate 
stockholder,  the  redemption  would  be 
prohibited  by  Section  17(a)(2). 
Accordingly,  applicants  request  an 
exemption  from  section  17(a)  of  the  Act 
to  permit  the  proposed  in-kind 
redemption  by  affiliated  Stockholders. 

2.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  any 
transaction  from  the  provisions  of 
Section  17(a)  if  the  terms  of  the 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  transaction  is 
consistent  with  the  poUcy  of  each 
registered  investment  company  and 
wdth  the  general  purposes  of  the  Act 

3.  Applicants  assert  that  the  terms  of 
the  proposed  in-kind  redemption  meet 
the  requirements  of  section  17(b)  of  the 
Act.  Applicants  asset  that  neither  the 
Fund  nor  the  Affiliated  Stockholders 
has  any  choice  as  to  the  portfolio 
securities  to  be  received  as  redemption 
proceeds.  Instead,  stockholders  will 
receive  their  pro  rata  portio  of  each  of 
the  Funds'  portfolio  securities, 
excluding  (a)  securities  which,  if 
distributed,  would  have  to  be  registered 
under  the  Securities  Act  of  1933 
("Securities  Act"),  and  (b)  securities 
issued  by  entities  in  countries  which 
restrict  or  prohibit  the  holding  of 
securities  by  non-nationals  (other  than 
qualified  investment  vehicles  such  as 
the  Fund),  as  well  as  certain  portfolio 
assets  which  involves  the  assumption  of 
contractural  obligations,  require  special 
trading  facilities,  or  may  only  be  traded 
with  the  counterpart)  to  the  transaction. 
Moreover,  applicants  state  that  the 
portfolio  securities  to  be  distributed  in 
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the  proposed  in-kind  redempiton  will 
be  valued  according  to  an  objective, 
verifiable  standard,  and  the  redemption 
is  consistent  with  the  divestment 
poUcies  of  the  Fund.  Applicants  also 
believe  that  the  proposed  in-kind 
redemption  is  consistent  with  the 
general  purposes  of  the  Act  because  the 
Affiliated  Stockholders  would  not 
receive  any  advantage  not  available  to 
any  other  redeeming  stockholder. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

1.  The  securities  distributed  to  the 
AffiUated  Stockholders  and  non- 
affiliated stockholders  pursuant  to  a 
redemption  in-kind  (the  "In-Kind 
Securities")  will  be  limited  to  securities 
that  are  traded  on  a  public  securities 
market  or  for  which  quoted  bid  and 
askedprices  are  available. 

2.  The  hi-Kind  Securities  will  be 
distributed  on  a  pro  rata  basis  after 
excluding:  (a)  securities  which,  if 
distributed,  would  be  required  to  be 
registered  under  the  Securities  Act,  (b) 
securities  issued  by  entities  in  countries 
which  restrict  or  prohibit  the  holding  of 
securities  by  non-nationals  other  than 
through  qualified  investment  vehicles, 
such  as  the  Fund,  and  (c)  certain 
portfolio  positions  (such  as  forward 
foreign  currency  exchange  contracts, 
futures  and  options  contracts,  and 
repurchase  agreements)  that,  although 
they  may  be  liquid  and  marketable, 
involve  the  assumption  of  contractual 
obligations,  require  special  trading 
faciUties  or  can  only  be  traded  with  the 
counterparty  to  the  transaction  in  order 
to  effect  a  change  in  beneficial 
ownership.  Cash  will  be  paid  for  that 
portion  of  the  Fund's  assets  represented 
by  cash  equivalents  (such  as  certificates 
of  deposit,  commercial  paper  and 
repurchase  agreements)  and  other  assets 
which  are  not  readily  distributed 
(including  receivables  and  prepaid 
expenses),  net  of  all  liabifities 
(including  accounts  payable).  In 
addition,  the  Fund  will  distribute  cash 
in  lieu  of  securities  held  in  its  portfoho 
not  amounting  to  round  lots  (or  which 
would  not  amount  to  round  lots  if 
included  in  the  in-kind  distribution), 
fractional  shares,  and  accruals  on  such 
securities. 

3.  The  In-Kind  Securities  distributed 
to  the  Affiliated  Stockholders  and  non- 
affiliated stockholders  will  be  valued  in 
the  same  manner  as  they  would  be 
valued  for  the  purposes  of  computing 
the  Fund's  NAV,  which,  in  the  case  of 
securities  traded  on  a  public  securities 
market  for  which  quotations  are 


available,  is  their  last  reported  sales 
price  on  the  exchange  on  which  the 
securities  are  primarily  traded  or  at  the 
last  sales  price  on  the  national  securities 
market,  or,  if  the  securities  are  not  listed 
on  an  exchange  or  the  national 
securities  market  or  if  there  is  no  such 
reported  price,  the  average  of  the  most 
recent  bid  and  asked  price  (or,  if  no 
such  asked  price  is  available,  the  last 
quoted  bid  price). 

4.  The  fimd  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  the  proposed  in-kind  redemption 
occurs,  the  first  two  years  in  an  easily 
accessible  place,  a  written  record  of 
each  redemption  that  includes  a 
description  of  each  security  distributed, 
the  terms  of  the  distribution,  and  the 
information  or  materials  upon  which 
the  valuation  was  made. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  98-24207  Filed  9-9-98;  8:45  am] 
BILUNO  COOE  aOIO-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
«9980] 

Commonwealth  of  Massachusetts  (And 
a  Contiguous  County  in  the  State  of 
New  Hampshire) 

Essex  County  and  the  contiguous 
counties  of  Middlesex  and  Suffolk  in 
the  Commonwealth  of  Massachusetts, 
and  Rockingham  County  in  the  State  of 
New  Hampshire  constitute  an  economic 
injury  disaster  loan  area  as  a  result  of  a 
fire  that  occurred  on  August  16, 1998  at 
the  Fisherman's  Wharf  in  the  City  of 
Gloucester.  Eligible  small  businesses 
and  small  agricultural  cooperatives 
without  credit  available  elsewhere  may 
file  applications  for  economic  injury 
assistance  as  a  result  of  this  disaster 
until  the  close  of  business  on  May  28, 
1999  at  the  address  fisted  below  or  other 
locally  announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd,  South  3rd 
Floor.  Niagara  Falls,  NY  14303. 

The  interest  rate  for  eUgible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent.  The  numbers 
assigned  for  economic  injury  for  this 
disaster  are  998000  for  Massachusetts 
and  998100  for  New  Hampshire. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 


Dated:  August  28, 1998. 
Aids  AlvarcK, 
Administrator. 

[FR  Doc.  98-24326  Filed  9-9-98;  8:45  am] 
BtujNQ  cooc  aois-oi-p 

SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  »312S] 

State  of  Texas 

As  a  result  of  the  President's  major 
disaster  declaration  on  August  26, 1998, 
I  find  that  Val  Verde  County  m  the  State 
of  Texas  constitutes  a  disaster  area  due 
to  damages  caused  by  Tropical  Storm 
Charley  beginning  on  August  22, 1998, 
and  continuing.  Appfications  for  loans 
for  physical  damages  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  October  24, 1998,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  May  26, 1999  at  the 
address  listed  below  or  other  locally 
announced  locations: 

U.S.  Small  Business  Administration.  Disaster 
Area  3  Office,  4400  Amon  Carter  Blvd., 
Suite  102.  Fort  Worth,  TX  76155 

In  addition,  appUcations  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Crockett,  Edwards,  Kinney,  Sutton,  and 
Terrell  in  the  State  of  Texas  may  be  filed 
until  the  specified  date  at  the  above 
location. 

The  interest  rates  are: 


Percent 

Physical  Damage: 
Homeowners  with  Credit  Aval- 
able  Elsewhere 

6.875 

Homeowners     wjttiout     Credit 
Available  Elsewhere  

3.437 

Businesses   with   Credit   Avail- 
able Elsewhere 

8.000 

Businesses  and  Non-Profit  Or- 
ganizations    without     Credit 
Availat>ie  Elsewhere 

4.000 

Others  (Indiiding  Non-Profit  Or- 
ganizations) with  Credit  AvaA- 
3btB  Elsewhere 

7.125 

For  Economic  injury 
Businesses  and  Small  Agricut- 
tural     Cooperatives    without 
Credit  Availat>le  Elsewhere  ... 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  312506  and  for 
economic  injury  the  number  is  998300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  28, 1998. 
Junes  E.  Rivera, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  98-24327  Filed  9-9-98: 8:45  am] 
eiUMQ  CODE  ms-oi-p 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  «3101,  Amdt  #4] 

State  of  Vennor.t 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  the  above- 
numbered  Declaration  is  hereby 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
Jime  17, 1998  and  continuing  through 
August  17, 1998,  and  to  extend  the 
deadline  for  Hling  applications  for 
physical  damages  as  a  result  of  this 
disaster  to  September  29, 1998. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is 
March  30. 1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  26, 1998. 
Herbert  L.  Mitchell. 

Acting  Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  98-24328  Filed  9-9-98;  8:45  am] 

BHJJNQ  COOE  MttS-OI-P 


SOCIAL  SECURITY  ADMINISTRATION 

Infonnation  Collection  Activities: 
Proposed  Collection  Requests  and 
Comment  Requests 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (0MB),  as  well  as 
information  collection  packages 
submitted  to  OMB  for  clearance,  in 
compliance  with  PL.  104-13  effective 
October  1, 1995,  The  Paperwork 
Reduction  Act  of  1995. 

I.  The  information  collection(s)  listed 
below  require(s)  extension(s)  of  the 
current  OMB  approval(s)  or  are 
proposed  new  collection(s): 

1.  Modified  Benefits  Formula 
Questionnaire,  Employer — 0960-0477. 
TTie  information  collected  on  Form 
SSA-50  is  used  by  the  Social  Security 
Administration  (SSA)  to  verify  that  a 
pension  based  on  noncovered 
employment  after  1956  was  allegedly 
received  by  the  claimant.  The  form  also 
shows  whether  or  not  the  individual 
became  eligible  for  that  pension  before 
1985.  The  respondents  are  persons  who 
are  eligible  for  both  Social  Security 
benefits  and  a  pension  from  noncovered 
employment  after  1985. 

Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  i^verage  Burden;  10,000 
hoxiis. 


2.  Report  of  Continuing  Disability 
Interview— 0960-0072.  SSA  uses  the 
infonnation  collected  on  Form  SSA-454 
to  determine  whether  a  person  who 
receives  Social  Security  Disability 
benefits  is  still  unable  to  work  because 
of  an  existing  disability.  The  form  will 
also  be  used  to  make  a  determination  as 
to  whether  the  disability  benefits  should 
continue  or  be  terminated.  The 
respondents  are  Social  Security 
Disability  benefit  recipients. 

Number  of  Responaents:  830,175. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Average  Burden:  415,088 
hours. 

3.  Statement  by  School  Official  About 
Student's  Attendance;  Statement  to  U.S. 
Social  Security  Administration  by 
School  Outside  the  U.S.  About  Student's 
Attendance— 0960-0090.  The 
information  collected  on  Forms  SSA- 
1371  and  SSA-1371-FC  is  used  by  SSA 
to  verify  a  student's  alleged  full-time 
attendance  at  an  educational  institution, 
in  order  to  determine  the  student's 
eligibility  for  Social  Seciuity  student 
benefits.  The  respondents  are  the  school 
officials  who  provide  the  information  on 
these  forms. 

Number  of  Respondents:  5,000. 
Frequency  of  Response:  1. 
Averc^e  Burden  Per  Response:  10 
minutes. 
Estimated  Average  Burden:  833  hours. 

4.  Reconsideration  Disability  Report — 
0960-0144.  SSA  uses  the  information 
collected  on  Form  SSA-3441  to 
determine  if  the  claimant's  medical  or 
vocational  situation  changed  after  the 
initial  disability  determination,  when 
the  claimant  requests  a  reconsideration 
of  a  denied  disability  claim.  The  form 
also  elicits  additional  sources  of 
medical  and  vocational  evidence,  which 
was  not  considered  in  the  initial 
determination.  The  respondents  are 
disability  beneficiaries  who  request  a 
reconsideration. 

Number  of  Respondents:  400,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Average  Burden:  200,000 
hours. 

5.  Agreement  to  Sell  Property— 0960- 
0127.  The  information  on  Form  SSA- 
8060-U3  is  used  by  SSA  field  office 
personnel  to  authorize  payment  of 
conditional  benefits  to  individuals  or 
couples  who  are  otherwise  eligible  for 
Supplemental  Security  Income  (SSI) 
benefits  (but  whose  resources  exceed 
the  allowable  limit),  and  at  the  end  of 
the  conditional  payment  period,  to 
institute  overpayment  recovery 
procedures.  Form  SSA-8060-U3 


documents  this  agreement  and  ensures 
that  the  individuals  understand  their 
obligations.  The  respondents  are 
applicants  for  and  recipients  of  SSI 
benefits. 

Number  of  Respondents:  20,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Average  Burden:  3,333 
hours. 

6.  Modified  Benefit  Formula 
Questionnaire— 0960-0395.  The 
infonnation  collected  on  Form  SSA-150 
is  needed  by  SSA  to  determine  the 
correct  formula  to  use  in  computing 
Social  Security  benefits  for  someone 
who  also  receives  benefits  from 
employment  not  covered  by  Social 
Security.  The  respondents  consist  of 
claimants  for  Social  Security  benefits 
who  are  also  entitled  to  benefits  not 
covered  by  Social  Security. 

Number  of  Respondents:  90,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  4 
minutes. 

Estimated  Average  Burden:  6,000 
hours. 

7.  Application  for  Survivors 
Benefits— 0960-0062.  SSA  collects  the 
information  on  Form  SSA-24  to 
determine  whether  insured  status  exists 
in  order  for  the  claimant  to  complete  the 
appropriate  SSA  survivor  application.  If 
entitlement  does  not  exist,  SSA  may 
disallow  the  claim.  If  an  SSA  survivor 
application  has  already  been  filed.  Form 
SSA-24  is  treated  as  a  duplicate 
application.  The  respondents  are 
survivors  of  military  service  veterans 
filing  for  Social  Security  benefits. 

Number  of  Respondents:  3,200. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  15 
minutes. 
Estimated  Average  Burden:  800  hours. 

8.  Medical  Report  (Individual  With 
Childhood  Impairment) — 0960-0102. 
The  information  collected  on  Form 
SSA-3827  is  used  by  SSA  to  determine 
whether  an  individual  with  a  childhood 
impairment  medically  qualifies  for 
benefits  or  payments  vmder  the 
provisions  of  the  Social  Security  Act, 
based  on  the  medical  aspects  of  an 
individual's  claim  or  application.  The 
respondents  are  attending  physicians/ 
medical  sources. 

Number  of  Respondents:  12,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Average  Burden:  6,000 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection{s)  should  be  sent 
within  60  days  from  the  date  of  this 
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publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCTAM,  Attn:  Frederick  W. 
Brickenkamp,  6401  Security  Blvd.,  1- 
A-21  Operations  Bldg.,  Baltimore,  MD 
21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

n.  The  information  collection(s)  listed 
below  have  been  submitted  to  OMB: 

Reporting  Events— SSI— 0960-0128. 
The  information  collected  on  Form 
SSA-«150-^V  is  used  by  SSA  to 
determine  eligibility  for  SSI  payments 
and  to  determine  correct  payment 
amoimts.  The  respondents  are  SSI 
applicants  and  recipients. 

Number  of  Respondents:  33,200. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Average  Burden:  2,767 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 

(OMB)  Office  of  Management  and 
Budiget,  OIRA.  Attn:  Laura  Oliven, 
New  Executive  Office  Building,  Room 
10230,  725  17th  St.,  NW,  Washington, 
D.C.  20503. 

(SSA)  Social  Security  Administration, 
DCFAM,  Attn:  Frederick  W. 
Brickenkamp,  l-A-21  Operations 
Bldg.,  6401  Security  Blvd.,  Baltimore, 
MD  21235. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145  or  write  to  him  at  the  address 
listed  above. 

Dated:  Septeml)er  3, 1998. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FR  Doc.  98-24267  Filed  9-9-98;  8:45  am] 

BtLUNG  COOE  41M-2»-P 


DEPARTMENT  OF  STATE 
Public  Notice  No.  2881] 

Shipping  Coordinating  Committee; 
Sut)commlttee  on  Safety  of  Life  at  Sea 
and  Associated  Bodies  Working  Group 
on  Stability  and  Load  Lines  and  on 
Fishing  Vessels  Safety;  Notice  of 
Meeting 

The  Working  Group  on  Stability  and 
Load  Lines  and  on  Fishing  Vessel 
Safety  of  the  Subcommittee  on  Safety  of 
Life  at  Sea  will  conduct  an  open 
meeting  at  1 1  a.m.  on  Monday, 
September  21, 1998,  in  Room  6103,  at 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW,  Washington.  DC 
20593-0001.  This  meeting  vtrill  discuss 
the  upcoming  42nd  Session  of  the 
Subcommittee  on  Stability  and  Load 
Lines  and  on  Fishing  Vessels  Safety 
(SLF)  and  associated  bodies  of  the 
International  Maritime  Organization 
(IMO)  which  will  be  held  on  February 
8-12. 1999,  at  the  IMO  Headquarters  in 
London,  England. 

Items  of  discussion  will  include  the 
following: 

a.  Review  of  results  from  SLF  41, 

b.  Harmonization  of  damage  stability 
provisions  in  the  IMO  instnmients, 

c.  Safety  aspects  of  ships  engaged  in 
a  ballast  water  exchange, 

d.  Revision  of  the  High  Speed  Craft 
Code, 

e.  Development  of  the  damage 
consequence  diagrams  for  inclusion  in 
damage  control  plan  gmdelines,  and 

f.  Upcoming  requirements  and  future 
actions  with  respect  to  Bulk  Carrier 
Safety — ^results  of  SOLAS  Conference 
and  MSC  69. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr.  Paul 
Cojeen,  U.S.  Coast  Guard  Headquarters, 
Commandant  (G-MSE-2),  Room  1308, 
2100  Second  Street,  SW,  Washington, 
DC  20593-0001  or  by  calling  (202)  267- 
2988. 

Dated:  August  2 1 , 1 998. 
Susan  K.  Bennett, 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  98-24277  Filed  9-9-98;  8:45  am) 

BILUNQ  COOE  471»-7I>-M 


OFHCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Industry 
Sector  Advisory  Committee  on 
Retailing  and  Wholesaling  OSAC-17) 

agency:  Office  of  the  United  States 
Trade  Representative. 


ACTION:  Notice  that  the  September  16. 
1998,  meeting  of  the  Industry  Sector 
Advisory  Committee  on  Retailing  and 
Wholesaling  will  be  held  fit)m  10:00 
a.m.  to  2:00  p.m.  The  meeting  will  be 
closed  to  the  public  fitsm  10:00  a.m.  to 
12:00  p.m.  and  open  to  the  public  from 
1:00  p.m.  to  2:00  p.m. 

■    ■  ■ 

summary:  The  Industry  Sector  Advisory 
Committee  on  Retailing  and 
Wholesaling  will  hold  a  meeting  on 
September  16, 1998  from  10:00  a.m.  to 
2:00  p.m.  The  meeting  will  be  closed  to 
the  public  bom  10:00  a.m.  to  12:00  p.m. 
The  meeting  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  Trade  poUcy.  Piu^uant  to 
Section  2155(f)(2)  of  Title  19  of  the 
United  States  Code,  I  have  determined 
that  this  meeting  will  be  concerned  with 
matters  the  disclosure  of  which  would 
seriously  compromise  the  development 
by  the  United  States  Government  of 
trade  policy,  priorities,  negotiating 
objectives  or  bargaining  positions  with 
respect  to  the  operation  of  any  trade 
agreement  and  other  matters  arising  in 
connection  with  the  development, 
implementation  and  administration  of 
the  trade  policy  of  the  United  States. 
The  meeting  will  be  open  to  the  public 
and  press  from  1:00  p.m.  to  2:00  p.m. 
when  trade  poUcy  issues  will  be 
disciissed.  Attendance  during  the  part  of 
the  meeting  is  for  observation  only. 
Individuals  who  are  not  members  of  the 
committee  will  not  be  invited  to 
comment. 

DATES:  The  meeting  is  scheduled  for 
September  16, 1998,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  vtrill  be  held  at 
the  Department  of  Commerce,  Room 
1867,  located  at  14th  and  Constitution 
Avenue,  NW,  Washington,  D.C,  unless 
otherwise  notified. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Bill  Daley.  Office  of  the  United  States 
Trade  Representative.  (202)  395-6120. 
Pate  Felts, 

Assistant  U.S.  Trade  Representative  for 
Intergovernmental  Affairs  and  Public  Liaison. 
[FR  Doc  98-24268  Filed  9-9-98;  8:45  am] 
aaUNQ  CODE  31«»-01-M 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Notice  No.  9ft-8] 

Revision  of  the  North  American 
Emergency  Response  Guidebook; 
Notice  of  Public  Meetings;  Request  for 
Comments 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  public  meetings; 
request  for  comments. 

SUMMARY:  This  notice  advises  interested 
persons  that  RSPA  will  conduct  public 
meetings  to  discuss  the  development 
and  publication  of  the  year  2000  North 
American  Emergency  Response 
Guidebook  (NAERG2000).  NAERG2000 
will  supersede  the  1996  North  American 
Emergency  Response  Guidebook 
(NAERG96).  The  development  of 
NAERG2000  is  a  joint  effort  involving 
the  transportation  agencies  of  the 
United  States,  Canada  and  Mexico.  This 
notice  solicits  comments  on  the 
development  of  NAERG2000, 
particularly  from  those  who  have 
experience  using  NAERG96  during 
hazardous  materials  incidents. 
DATES:  Public  Meeting^.  The  first  pubUc 
meeting  will  be  held  on  October  29, 

1998,  in  Room  2230  of  the  Nassif 

.  Building.  400  Seventh  Street,  SW, 
^Washington,  DC  20590-0001.  The 
second  meeting  will  be  February  4. 

1999,  in  the  Nassif  Building,  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001.  The  room  niunber  will  be 

.  posted  in  the  lobby  of  the  Nassif 
Building  on  the  day  of  the  meeting. 
Meeting  times  are  from  9:30  a.m.  to  5 
p.m.  The  public  is  invited  to  attend 
without  advance  notification. 

Comments.  Written  comments  should 
be  submitted  on  or  before  November  23, 
1998,  to  the  Office  of  Hazardous 
Materials  Initiatives  and  Training    ~' 
(DHM-50),  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001;  comments  may  be  faxed  to 
(202)  36&-7342;  or  e-mailed  via  the 
Internet  to  WELISTEN@rspa.dot.gov 
FOR  FURTHER  INFORMATION  CONTACT: 

"David  Henry  or  Gigi  Corbin,  Research 
and  Special  Programs  Administration 
(DHM-50),  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001;  (202)  366- 
4900;  Internet  e-mail  to 
David.Henry@rspa.dot.gov  or 
Gigi.Corbin@rspa.dot.gov 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 


or  to  request  special  assistance  at  the 
meetings,  contact  Scott  Holland  at  (202) 
366-0002  as  soon  as  possible. 
SUPPt^MENTARY  INFORMATION: 

Background 

The  Federal  hazardous  materials 
transportation  law,  49  U.S.C.  5101  et 
seq.,  empowers  the  Secretary  of 
Transportation  to  issue  and  enforce 
regulations  deemed  necessary  to  ensure 
the  safe  transport  of  hazardous 
materials.  In  addition,  the  law  directs 
the  Secretary  of  Transportation  to 
provide  law  enforcement  and  fire 
fighting  personnel  with  technical 
information  and  advice  for  meeting 
emergencies  connected  with  the 
transportation  of  hazardous  materials. 

The  Emergency  Response  Guidebook 
(ERG)  was  developed  by  RSPA  for  use 
by  emergency  services  personnel  to 
provide  guidance  for  initial  response  to 
hazardous  materials  incidents.  Since 
1980,  it  has  been  the  goal  of  RSPA  for 
all  emergency  response  vehicles, 
including  fire  fighting,  police  and 
rescue  squad  vehicles,  to  carry  a  copy  of 
the  ERG.  To  accompUsh  this,  RSPA  has 
published  six  editions  of  the  ERG  and 
has  distributed  over  six  million  copies 
to  emergency  services  agencies,  without 
charge. 

NAERG2000  is  being  jointly 
developed  by  RSPA,  Transf>ort  Canada 
and  the  Secretary  of  Communication 
and  Transport  of  Mexico.  NAERG2000 
will  supersede  NAERG96  and  will  be 
pubUshed  in  English,  French  and 
Spanish  for  use  by  emergency  response 
personnel  throughout  North  America. 
Publication  of  NAERG2G00  will 
faciUtate  transport  of  hazardous 
materials  through  North  America  and 
increase  public  safety  by  providing 
consistent  emergency  response 
procedures  for  hazardous  materials 
incidents  in  North  America.  In  order  to 
continually  improve  the  NAERG,  RSPA 
actively  soUcits  comments  fit>m 
interested  parties,  especially  those  who 
have  experience  using  the  NAERG 
during  hazardous  materials  incidents. 

Request  for  Comments 

Comments  are  solicited  on  NAERG 
user  concerns  and  on  the  following 
questions: 

1.  Have  emergency  responders 
experienced  a  problem  of  inconsistent 
guidance  between  NAERG96  and  other 
sources  of  technical  information?  If  so, 
in  what  way  could  NAERG2000  be 
revised  to  reduce  inconsistencies? 

2.  Have  emergency  responders 
experienced  confusion  or  difficulty  in 
understanding  the  scope  or  purpose  of 
NAERG96?  If  so,  in  what  way  could 


NAERG2000  be  revised  to  reduce  this 
difficulty? 

3.  Have  emergency  responders 
experienced  confusion  or  difficulty  in 
imderstanding  the  application  of 
NAERG96?  If  so.  in  what  way  could 
NAERG2000  be  revised  to  reduce  this 
difficulty? 

4.  How  could  the  "Table  of  Initial 
Isolation  and  Protective  Action 
Distances"  or  its  introduction  be  made 
easier  to  comprehend  and  use? 

5.  In  the  "Table,"  does  the  distinction 
between  day  and  night  protective  action 
distances  add  useful  information  for  the 
first  responder?  How  could  the 
distinction  be  improved? 

6.  Could  the  "List  of  Dangerous 
Water-Reactive  Materials"  introduced  in 
NAERG96  be  enhanced  or  improved? 

7.  Have  emergency  responders 
experienced  difficulty  understanding 
the  capabilities  of  chemical  protective 
clothing,  and  the  Umitations  of 
structiual  fire  fighter's  protective 
clothing  in  hazardous  materials 
incidents?  If  so.  in  what  way  can 
NAERG2000  be  revised  to  improve 
understanding? 

8.  Have  any  identification  numbers 
(ID  No.)  been  incorrectly  assigned  to  a 
material  (Name  of  Material)? 

9.  Has  any  identification  niunber/ 
material  been  assigned  to  the  "wrong" 
guide?  If  so,  please  identify  the  material 
and  the  guide. 

10.  Are  the  responses  on  each  guide 
appropriate  for  the  material  assigned  to 
the  guide? 

11.  Have  emergency  responders 
experienced  difficulty  with  legibility  of 
NAERG96's  print  style,  format,  or 
durabiUty? 

12.  Have  emergency  response 
agencies  experienced  difficulty  in 
obtaining  copies  of  NAERG96  for  their 
vehicles? 

13.  Besides  the  Table  of  Placards, 
should  other  pictorial  information  be 
included? 

14.  Are  the  terms  fisted  in  the 
Glossary  defined  satisfactorily? 

15.  Should  additional  terms  be  added 
to  the  Glossary? 

Supporting  data  and  analyses  will 
enhance  the  value  of  comments 
submitted. 
Alan  I.  Rolierts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  98-24288  Filed  9-9-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  THE  TREASURY 


Surface  Transportation  Board 

Notice  of  Public  Information  Collection 
Submitted  to  0MB  for  Review 

agency:  Surface  Transportation  Board, 

DOT. 

ACTION:  Extension  of  a  Currently 

Approved  Collection. 

summary:  The  Surface  Transportation 
Board  has  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  the  following  proposal  for 
collection  of  information  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C.  Chapter 
35). 

Title:  Application  to  open  an  account 
for  billing  purposes. 

0MB  Form  Number:  2140-0006. 

No.  of  Respondents:  20. 

Total  Burden  Hours:  1.60. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  October  9, 1998. 
ADDRESSES:  Direct  all  comments  to  Case 
Control,  Surface  Transportation  Board, 
1925  K  Street,  NW,  Washington.  DC 
20423.  When  submitting  comments  refer 
to  the  0MB  niunber  and  title  of  the 
information  collection. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Jacobik,  Jr.  202  565-1713. 
Requests  for  copies  of  the  information 
collection  may  be  obtained  by 
contacting  Ellen  R.  Keys  (202)  565- 
1654. 

SUPPLEMENTARY  INFORMATION:  The 
Surface  Transportation  Board  is,  by 
statute,  responsible  for  the  economic 
regulation  of  surface  transportation 
carriers  operating  in  interstate  and 
foreign  commerce.  This  form  is  for  use 
by  applicants  who  wish  to  open  an 
account  with  the  Board.  Charges  to  the 
account  would  be  posted  for  filing  fees 
and  services  rendered.  The  account 
holder  would  be  billed  on  a  monthly 
basis  for  payment  of  accumulated  fees. 
The  form  requests  information  as 
required  by  0MB  and  Treasury 
regulations  for  the  collection  of  fees. 

Dated:  September  3, 1998. 
Vernon  A.  Wlliams, 
Secretary. 
[FR  Doc.  98-24287  Filed  9-9-98;  8:45  am] 
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Internal  Revenue  Service 

Citizen  Advocacy  Panel  Meeting 

AQB4CY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  open  meeting  of 
Citizen  Advocacy  Panel. 

SUMMARY:  An  open  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held  in 
Sunrise,  Florida. 

DATES:  The  meeting  will  be  held  Friday, 
September  25, 1998  and  Saturday. 
September  26, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Ferree  at  1-888-912-1227.  or 
954-572-6231. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  will  be  held  Friday. 
September  25. 1998  bam  6:00pm  to 
9:00pm  and  Saturday,  September  26, 
1998  from  9:00am  to  12  Noon,  in  Room 
225,  CAP  Office,  7771  W.  Oakland  Park 
Blvd.,  Sunrise,  Florida  33351.  The 
public  is  invited  to  make  oral  comments 
from  10:00am  to  11:00am  on  Saturday, 
September  26, 1998.  If  you  would  like 
to  have  the  CAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  954-572-6231,  or  write  Nancy 
Ferree,  CAP  Office,  7771  W.  Oakland 
Park  Blvd.  Rm.  225,  Sunrise,  FL  33351. 
Due  to  limited  conference  space, 
notification  of  intent  to  attend  the 
Meeting  must  be  made  with  Nancy 
Ferree.  Ms.  Ferree  can  be  reached  at  1- 
888-912-1227  or  954-572-6231. 

The  agenda  will  include  the     - 
following:  various  IRS  issue  updates 
and  reports  by  the  CAP  sub-groups. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  September  3, 1998. 
Mary  Ellen  Ledger. 
Designated  Federal  Official. 
IFR  Doc.  98-24452  Filed  9-9-98;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Mary 
Cassatt:  Modem  Woman" 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359.  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Mary  Cassatt: 
Modem  Woman"  (see  list),  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  Usted 
objects  at  the  Art  Institute  of  Chicago 
&x)m  on  or  about  October  13, 1998  to  on 
or  about  January  10, 1999,  the  Museum 
of  Fine  Arts,  Boston,  Massachusetts 
from  on  or  about  February  14  to  on  or 
about  May  9, 1999,  and  the  National 
Gallery  of  Art,  Washington,  DC  from  on 
or  about  June  2  to  on  or  about 
September  6, 1999  is  in  the  national 
interest. 

PubUc  Notice  of  these  Determinations 
is  ordered  to  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorie  Nierenberg,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
202/619-6084,  and  the  address  is  Room 
700,  U.S.  Information  Agency,  301  4th 
Street,  S.W..  Washington.  D.C.  20547- 
0001. 

Dated:  September  3, 1998. 
Lesfin. 

General  Counsel. 

fFR  Doc  98-24275  Filed  9-9-«8;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  985 
[Docket  No.  FR-4986-f -02] 
RIN2577-AB60 

Section  8  Rental  Voucher  and 
Certificate  Programs  and 
Estat)llshment  Section  8  Management 
Assessment  Program  (SEMAP) 

agency:  Office  of  the  Assistant 
Secretary  for  I'ublic  and  Indian 
Housing,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  the 
Section  8  Management  Assessment 
Program  (SEMAP)  to  objectively 
measure  public  housing  agency  (HA) 
performance  in  key  Section  8  tenant- 
based  assistance  program  areas.  SEMAP 
enables  HUD  to  ensure  program 
integrity  and  accountability  by 
identifying  HA  management  capabilities 
and  deficiencies  and  by  improving  risk 
assessment  to  effectively  target 
monitoring  and  program  assistance.  HAs 
can  use  the  SEMAP  performance 
analysis  to  assess  their  own  program 
operations. 

DATES:  This  rule  is  effective  October  13, 
1998,  Sections  985.102  (SEMAP  profile), 
985.103  (SEMAP  score  and  overall 
performance  rating),  985.105(a), 
985.105(b),  985.105(d)  and  985.105(e) 
(HUD  SEMAP  responsibiUties)  and 
985.107  (Required  actions  for  HA  with 
troubled  performance  rating)  are  stayed 
as  of  October  13, 1998,  imtil  further 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Benoit,  Acting  Director,  Real 
Estate  and  Housing  Performance 
Division,  Office  of  Public  and  Assisted 
Housing  Delivery,  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  Room  4220,  451 
Seventh  Street,  SW,  Washington,  DC 
20410,  telephone  (202)  708-0477. 
Hearing  or  speech  impaired  individuals 
may  call  HUD's  TTY  number  (202)  708- 
4594  or  l-800-«77-8399  (Federal 
Information  Relay  Service  TTY).  (Other 
than  the  "800"  number,  these  are  not 
toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION: 

I.  History  and  Scope  of  Rule 

On  December  2, 1996,  at  61  FR  63930, 
HUD  pubUshed  a  proposed  rule  to 
estabUsh  SEMAP  for  the  tenant-based 
Section  8  rental  voucher  and  rental 
certificate  programs  (24  CFR  part  982), 
and  for  certain  aspects  of  the  project- 
based  component  of  the  certificate 
program  and  the  Section  8  family  self- 


sufficiency  (FSS)  program.  The 
proposed  rule  described  15  performance 
indicators  that  the  Department  planned 
to  use  to  assess  HA  performance;  the 
annual  HA  SEMAP  certification  and 
HUD  review  process;  HUD  scoring 
procedures  and  procedures  for 
designating  high,  standard  and  troubled 
performers;  and  requirements  for 
corrective  action  plans  for  improving 
performance. 

HUD  received  160  comments  on  the 
proposed  rule  which  generally  approve 
the  broad  purpose  of  the  rule. 
Comments  object  to  particular  as{}ecta  of 
the  proposed  rule,  and  especially  to 
inclusion  of  the  proposed  indicators  for 
welfare  to  work  and  deconcentration.  As 
a  result  of  comments,  the  Department 
has  revised  the  deconcentration 
indicator  to  measure  HA  efforts  to 
expand  housing  opportunities  rather 
than  actual  dispersal  of  Section  8 
famihes.  A  deconcentration  bonus 
indicator  lias  also  been  added  which 
awards  up  to  5  bonus  points  based  on> 
measurement  of  actual  outcomes  of  HA 
actions  as  they  impact  on  families 
choosing  housing  in  low  poverty  areas. 
The  Department  has  eliminated  two  (2) 
of  the  proposed  indicators  (time  from 
request  for  lease  approval  to  housing 
quahty  standards  (HQS)  inspection  and 
welfare  to  work),  and  has  added  one 
indicator  (utility  allowance  schedule).  A 
new  component  has  also  been  added  to 
the  FSS  enrollment  indicator  to  measure 
the  percent  of  FSS  participants  with 
escrow  accoimt  balances). 

The  SEMAP  rule  does  not  apply  to 
Indian  housing  authority  (IHA) 
administration  of  the  tenant-based 
Section  8  programs.  SEMAP  does  not 
cover  the  Section  8  moderate 
rehabilitation  program  (24  CFR  882. 
subparts  D  and  E). 

n.  Program  Operation 

The  basic  SEMAP  procedures  have 
been  modeled  on  the  performance 
indicators  for  the  assessment  of  public   • 
housing  management  required  by 
section  6(j)  of  the  U.S.  Housing  Act  of 
1937  (42  U.S.C.  1437d(j)).  These  public 
housing  management  indicators 
constituted  the  core  of  the  former  Public 
Housing  Management  Assessment 
Program  (PHMAP),  which  has  been 
replaced  by  the  new  Public  Housing 
Assessment  System  (PHAS) 
implemented  by  a  final  rule  published 
September  1, 1998.  The  PHAS  is  a  much 
broader  assessment  system  which  places 
substantial  weight  on  the  physical 
condition  of  Public  Housing.  Although 
this  SEMAP  final  rule  does  not  include 
a  physical  assessment  component,  it  is 
HUD's  intention  to  develop  a  physical 
inspection  system  for  Section  8  tenant- 


based  assistance  once  the  Department 
and  the  industry  have  gained  experience 
with  the  new  PHAS  system.  Subpart  C 
has  been  reserved  in  Uiis  rule  for  a 
future  physical  assessment  component 

A.  SEMAP  Certification 

Section  985.101  requires  an  HA 
administering  a  Section  8  tenant-based 
assistance  program  to  submit  annually  a 
SEMAP  certification  form  within  60 
calendar  days  after  the  end  of  its  fiscal 
year.  The  certification  form  requires 
short  answers  from  HAs  concerning  HA 
performance  under  the  14  SEMAP 
indicators  and  assures  HUD  that  HA 
responses  are  accurate  and  that  there  is 
no  evidence  of  seriously  deficient 
performance.  The  HA  board  of 
commissioners  approves,  and  the  board 
chairperson  and  HA  executive  director 
sign,  the  certification.  An  HA  must 
submit  its  first  annual  SEMAP 
certification  form  within  60  days  after 
its  first  fiscal  year  end  that  follows  the 
effective  date  of  this  final  rule. 

B.  SEMAP  Score  and  Overall 
Performance  Rating 

1.  HUD  Assessment  and  Verification  of 
SEMAP  Certification 

Upon  receipt  of  the  annual  HA 
SEMAP  certification.  HUD  wall 
independenUy  assess  each  HA's 
performance  under  SEMAP  using 
annual  audit  reports,  family  data 
reported  by  HAs  on  Forms  HUD-50058 
and  HUD-50058-FSS  and  maintained 
in  the  HUD  Multifamily  Tenant 
Characteristics  System  (MTCS),  and 
other  available  information  to  verify  the 
HA  responses.  HUD  may  also  conduct 
an  on-site  confirmatory  review  to  verify 
an  HA  certification  under  any  indicator. . 
Based  upon  this  HUD  review  and 
verification,  HUD  will  prepare  a  SEMAP 
profile  for  each  HA,  assigning  a  rating 
for  each  SEMAP  indicator  in  accordance 
with  the  regulation. 

The  final  rule  provides  at  §  985.3,  that 
if  the  HUD  verification  method  for  a 
SEMAP  indicator  relies  on  data  in 
MTCS,  and  HUD  determines  those  data 
are  insufficient  to  verify  the  HA'»-_ 
certification  on  the  indicator  due  to  the 
HA's  failure  to  adequately  report  family 
data,  HUD  will  assign  a  zero  rating  for 
the  indicator.  The  Department  expects 
that  no  less  than  75  percent  of  an  HA's 
rental  voucher  and  certificate  program 
participants  must  be  reported  for  the 
MTCS  data  to  be  sufficient  for  assigning 
ratings  under  SEMAP.  HUD,  in  its 
discretion,  may  increase  the  required 
level  of  MTCS  reporting  for  SEMAP 
rating  purposes  at  any  time  to  a 
standard  higher  than  75  percent.  HAs 
are  reminded  that  the  regulations  in 
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force  since  1995,  at  24  CFR  982.158  and 
908.104,  require  100  percent  reporting 
of  participant  data  to  MTCS  in 
accordance  with  HUD  instructions. 

Comments  question  whether  MTCS 
data  are  reliable  for  rating  HAs  imder 
the  SEMAP  indicators  and  whether 
independent  auditors  (lAs)  have 
sufficient  capability  to  understand 
program  rules  to  provide  accurate 
assessments  of  compliance.  Comments 
also  express  concern  that  auditors  will 
vary  in  their  audit  procedures  and  that 
the  cost  of  the  audit  will  increase  as  a 
result  of  the  auditor's  added 
responsibilities  imder  this  rule. 

"nie  Department  will  not  rate 
indicators  under  this  rule  until  it  is 
confident  that  MTCS  data  are  reliable 
and  auditor  guidance  has  been  issued  to 
help  auditors  understand  program 
requirements  and  consistently  measure 
compliance.  Therefore,  until  HUD 
determines  that  the  independent 
verification  methods  for  the  SEMAP 
indicators  stated  in  §  985.3  are  properly 
implemented,  the  Department  will 
accept  the  HA  certification  and  will 
continue  to  depend  on  confirmatory 
reviews  to  the  extent  they  are  performed 
to  measure  performance  and 
compliemce. 

Initially,  the  Department  will  not 
assign  overall  performance  ratings. 
When  independent  verification  methods 
for  the  indicators  are  properly 
implemented,  the  Department  will 
publish  a  Federal  Register  notice  of  the 
effective  date  for  the  full 
implementation  of  SEMAP,  including 
ratings  under  the  indicators  and 
issuance  of  overall  performance  ratings, 
which  is  expected  early  in  calendar  year 
2000.  Consequently,  implementation  of 
§§985.102  (SEMAP  profile),  985.103 
(SEMAP  score  and  overall  performance 
rating),  985.105(a),  (b),  (d)  and  (e)  (HUD 
SEMAP  responsibilities),  and  985.107 
(Required  actions  for  HA  with  troubled 
performance  rating)  will  be  deferred 
imtil  further  notice. 

Several  comments  expressed  concern 
that  the  audit  report  to  be  used  for 
independent  verification  of  performance 
will  not  be  available  to  HUD  imtil  as 
much  as  13  months  after  the  HA  fiscal 
year  for  which  performance  is  assessed. 
The  Single  Audit  Act  amendments  of 
1996,  shortened  to  9  months  the  amoimt 
of  time  between  the  end  of  an  audit 
period  and  the  submission  of  the  audit 
report.  Nonetheless,  the  Department 
recognizes  that  there  is  still  a  lag 
-^  between  the  end  of  the  HA  fiscal  year 
and  the  Department's  receipt  of  the 
audit  report.  The  Department  plans  to 
use  the  latest  available  audit  report  to 
rate  those  indicators  for  which  the  audit 
is  the  method  of  verification.  The 


performance  indicators  measured  by  the 
auditor  are  mostly  fundamental  program 
responsibilities  which  HAs  have  been 
performing  for  many  years  and  for 
which  there  has  been  long-standing 
guidance.  In  general,  there  ought  not  be 
substantial  variance  in  an  HA's 
administration  of  these  functions  from 
year  to  year.  However,  to  the  extent  that 
the  HA  has  improved  performance 
imder  an  indicator  after  the  audit,  the 
HA  may  describe  to  HUD  any  corrective 
action  taken  since  the  audit  (see 
§  985.101(a)(3))  and,  if  HUD  deems  it 
appropriate,  HUD  may  adjust  the  HA's 
overallperformance  rating  accordingly. 

"The  Department  recognizes  that  the 
cost  of  the  audit  may  increase  due  to 
additional  compliance  testing  which 
may  be  required  as  a  result  of  this  rule, 
and  due  to  the  requirement  for  explicit 
statements  in  the  audit  report 
concerning  compliance  related  to  the 
SEMAP  indicators.  The  Department  has 
determined  to  bear  the  added  cost  in 
return  for  the  increased  information 
about  how  well  HAs  administer  the 
aspects  of  the  program  measured  by  the 
audit. 

2.  Small  Housing  Agencies 

Several  HAs  commented  that  SEMAP 
is  an  undue  administrative  burden  and 
should  not  apply  to  HAs  that  administer 
fewer  than  250  units.  SEMAP  was 
designed  to  minimize  any  new 
recordkeeping  burden.  Under  the  final 
rule,  an  HA  that  is  not  already  doing  so 
will  need  to  begin  maintaining 
documentation  of  its  5  percent  HQS 
quality  control  inspections.  HAs  with 
FSS  programs  will  need  to  track  the 
number  of  FSS  families  with  escrow 
accounts.  Initial  HAs  that  deal  with  FSS 
families  who  have  moved  under 
portability  but  continue  in  the  FSS 
program  of  the  initial  HA  will  also  have 
a  minimal  extra  record-keeping  burden. 
For  all  other  SEMAP  indicators,  the 
Department  expects  that  all  HAs  already 
keep  records  that  will  demonstrate 
performance  in  conformity  with 
longstanding  program  requirements. 
Consequently,  the  Department  does  not 
agree  that  there  is  any  significant 
administrative  burden  associated  with 
SEMAP  that  should  preclude  its 
implementation  for  small  HAs. 

"The  Single  Audit  Act  requires  non- 
Federal  entities  that  expend  $300,000  or 
more  a  year  in  Federal  awards  to  have 
an  audit  made  for  that  year.  HAs  that 
expend  less  than  $300,000  a  year  in 
Federal  awards  are  exempt  from  Federal 
audit  requirements.  Therefore,  the  final 
rule  provides  that  HAs  that  expend  less 
than  $300,000  a  year  in  Federal  awards 
and  whose  Section  8  programs  are  not 
audited  by  an  LA,  will  not  be  rated 


under  the  SEMAP  indicators  for  which 
HUD  uses  the  audit  report  as  the 
method  of  verification  of  HA 
performance.  For  these  small  HAs,  the 
SEMAP  score  and  overall  performance 
rating  will  be  determined  based  only  on 
the  remaining  7  SEMAP  indicators, 
including  lease-up  and  those  indicators 
for  which  HUD  uses  MTCS  as  the 
method  of  verification.  Although  the 
SEMAP  performance  rating  will  not  be 
determined  using  the  indicators  for 
which  the  audit  report  is  the  verification 
method,  HAs  not  subject  to  Federal 
audit  requirements  must  still  complete 
the  SEMAP  certification  for  these 
indicators  and  performance  under  the 
indicators  is  still  subject  to  HUD 
confirmatory  reviews  to  the  extent  they 
are  performed. 

3.  Determination  of  SEMAP  Score  and 
Overall  Performance  Rating 

Comments  objected  to  the  proposed 
rating  of  several  indicators  for  which 
100  percent  compliance  was  required  in 
order  to  achieve  highest  points  under 
the  indicator.  Comments  said  rating 
should  be  less  stringent  to  allow  for 
human  error  or  circumstances  beyond 
the  HA's  control.  In  the  final  rule,  the 
rating  on  several  indicators  has  been 
relaxed  to  not  require  100  percent 
compliance  to  achieve  highest  points. 
Notwithstanding  that  some  room  for 
error  is  allowed  in  the  SEMAP  ratings, 
HAs  are  reminded  that  they  are 
responsible  for  full  compliance  with 
program  requirements. 

Several  HA  comments  requested  the 
opportunity  to  review  a  preliminary 
SEMAP  score  before  HUD  issues  a  final 
score.  The  Department  does  not  find  the 
extra  admiiustrative  procedures 
involved  in  issuing  preliminary  SEMAP 
scores  worthwhile,  since  assignment  of 
scores  under  SEMAP  wall  be  highly 
systematized,  and  the  scores  will 
generally  be  easily  determinable  bom 
die  lA  audit  report  and  Crom  MTCS 
reports  which  HAs  may  obtain  &t)m 
HUD. 

HUD  will  sum  its  ratings  for  the 
individual  indicators  and  divide  by  the 
potential  maximum  number  of  points  to 
arrive  at  an  overall  HA  SEMAP  score. 
Points  awarded  under  the 
deconcentration  bonus  indicator  will  be 
added  to  the  sum  of  the  ratings  for  the 
individual  indicators,  but  will  not  be 
included  in  the  potential  maximum 
number  of  points.  HAs  with  SEMAP 
scores  of  at  least  90  percent  will  receive 
an  overall  performance  rating  of  high 
performer;  HAs  with  SEMAP  scores  of 
60  to  89  percent  will  receive  an  overall 
performance  rating  of  standard;  and 
HAs  with  scores  of  less  than  60  percent 
will  receive  an  overall  performance 
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rating  of  troubled.  HUD  may  modify  an 
HA's  overall  performance  rating  when 
warranted  by  circiunstances  that  have 
bearing  on  the  SEMAP  indicators  such 
as  an  PiA's  appeal  of  its  overall  rating, 
adverse  litigation,  fair  housing  and 
equal  opportunity  compliance  concerns, 
fraud  or  misconduct,  audit  findings,  or 
substantial  noncompliance  with 
program  requirements.  HUD  will 
provide  the  HA  a  written  explanation  of 
any  modified  overall  performance 
rating. 

As  indicated  above,  the  Department 
will  not  rate  indicators  under  this  rule 
until  it  is  confident  that  MTCS  data  are 
reUable  and  audit  guidance  has  been 
issued  to  help  auditors  understand 
program  requirements  and  consistently 
measure  compliance. 

4.  HUD  Notification  to  HA  of  SEMAP 
Ratings 

SEMAP  Profile.  The  final  rule 
provides  that  within  120  days  of  the 
HA's  fiscal  year  end,  HUD  will  complete 
an  HA  SEMAP  profile  and  will  notify 
the  HA  in  writing  of  its  rating  on  each 
SEMAP  indicator,  the  HA's  overall 
SEMAP  score  and  its  overall 
performance  rating  (high  performer, 
standard,  or  troubled).  HUD  will  also 
provide  an  HA's  SEMAP  ratings  to  the 
chief  executive  officer  of  the  unit  of 
local  government  where  the  HA  has 
jurisdiction,  and  SEMAP  ratings  will  be 
made  available  as  pubhc  information 
over  the  Internet.  As  noted  above, 
however,  HUD  will  not  assign  an  overall 
performance  rating  until  HUD  publishes 
the  effective  date  for  full 
implementation  of  SEMAP.  The  HUD 
notification  letter  will  identify  and 
require  correction  of  any  program 
management  deficiencies  within  45 
days. 

Modifications,  Exclusions,  Appeals. 
Several  comments  urged  that  there  be 
provision  for  modifications  or 
exclusions  of  certain  indicators  as  in  the 
Public  Housing  Management 
Assessment  Program  (PHMAP),  and  that 
there  be  detailed  appeal  procedures. 

HUD  finds  the  performance  indicators 
in  SEMAP  so  essential  to  adequate 
performance  for  any  Section  8  tenant- 
based  program  that  provision  for 
modification  or  exclusion  of  any 
indicator  is  not  warranted.  Since 
appeals  of  SEMAP  scores  and  ratings 
may  be  made  for  a  variety  of  reasons  in 
a  variety  of  circumstances,  the 
Department  finds  little  practicality  for  a 
prescribed  appeal  process.  The  rule 
provides  that  the  HA  may  appeal  its 
overall  performance  rating  to  HUD  by 
providing  justification  of  the  reasons  for 
its  appeal  and  that  HUD  must  provide 
a  final  written  determination  to  an  HA 


on  its  appeal.  An  appeal  made  to  a  HUD 
hub  or  program  center  or  to  the  HUD 
Troubled  Agency  Recovery  Center  and 
denied,  may  be  further  appealed  to  the 
Assistant  Secretary. 

C.  Required  Actions  for  SEMAP 
Deficiencies 

Section  985.106  requires  that  the  HA 
improve  its  Section  8  program 
management  for  any  SEMAP  indicator 
that  is  rated  zero  (a  "SEMAP 
deficiency"),  and  must  send  HUD  a 
written  report  of  the  corrective  action 
taken  on  the  SEMAP  deficiency  within 
45  days  of  receipt  of  its  SEMAP  ratings 
fix)m  HUD.  If  an  HA  fails  to  correct 
SEMAP  deficiencies  as  required,  HUD 
will  require  that  the  HA  prepare  and 
submit  a  written  corrective  action  plan 
for  the  deficiency  within  30  days. 

HUD  must,  imder  §  985.107,  review 
on-site  any  HA  that  is  assigned  an 
overall  performance  rating  of  troubled. 
HUD  will  issue  a  written  report  of  its 
on-site  review  findings  and 
recommendations.  Upon  receipt  of  the 
HUD  report,  the  HA  must  write  a 
corrective  action  plan  and  submit  it  to 
HUD  for  approval.  Both  the  HA  and 
HUD  must  monitor  implementation  of  a 
corrective  action  plan  to  ensure  targets 
for  improved  performance  are  met. 

Any  HA  assigned  an  overall 
performance  rating  of  troubled  may  not 
use  any  part  of  the  administrative  fee 
reserve  for  other  housing  purposes  (see 
24  CFR  982.155(b)).  In  these  cases.  HUD 
may  require  use  of  the  administrative 
fee  reserve  for  specific  administrative 
improvements  in  areas  where 
administration  is  found  deficient. 

D.  HAs  Under  the  Jurisdiction  of  More 
Than  One  HUD  Office 

For  any  HA  with  jurisdiction  under 
the  jurisdiction  of  more  than  one  HUD 
office  (e.g.,  a  state  agency),  the  HUD 
office  with  the  greatest  amoimt  of 
funding  obligated  under  ACCs  will 
assume  all  responsibility  for 
administration  of  SEMAP  for  the  HA. 

E.  Default  Under  ACC 

An  HA's  failure  to  correct  identified 
SEMAP  deficiencies  or  to  prepare  and 
implement  a  corrective  action  plan 
required  by  HUD  may  constitute  a 
default  under  the  ACC  as  determined  by 
HUD.  The  ACC  provides  for  HUD  notice 
of  a  determination  of  default  to  the  HA 
and  authorizes  HUD  to  take  possession 
of  all  or  any  HA  property,  rights,  or 
interests  in  connection  with  a  program 
if  HUD  determines  that  the  HA  has 
failed  to  comply  with  obUgations  under 
the  ACC,  including  compliance  with  all 
HUD  regulations  and  other  requirements 
(including  the  final  SEMAP  regulation), 


or  with  obligations  under  a  housing 
assistance  payments  (HAP)  contract. 

m.  SEMAP  Indicators 

A.  Proposed  Indicators  for 
Deconcentration  and  Welfare  to  Work 

Comments  nearly  unanimously 
objected  to  inclusion  of  the  proposed 
SEMAP  indicatora  for  deconcentration 
and  welfare  to  work.  The 
deconcentration  indicator  would  have 
measured  the  extent  to  which  Section  8 
families  with  children  leased  units  in 
census  tracts  of  relatively  low  poverty, 
among  metropolitan  census  tracts 
containing  housing  priced  at  or  below 
the  fair  market  rent  (FMR),  both  vnthin 
the  HA's  jurisdiction  and  within  the 
entire  metropolitan  area.  Comments 
state  that  deconcentration  of  assisted 
families  is  largely  outside  HA  control, 
since  the  tenant-based  program  design 
gives  families  the  right  to  choose  their 
ovra  housing.  Comments  also  indicate 
that  a  performance  requirement  and  the 
added  costs  to  administer  a  mobility 
program  which  would  produce 
significant  results  constitute  an 
unfunded  mandate.  Some  comments 
stated  that  the  indicator  is  too 
complicated  and  confusing,  and  that  the 
1990  data  used  to  determine  areas  with 
FMR-priced  housing  and  poverty  rates 
may  be  out  of  date. 

In  light  of  the  comments,  the 
Department  has  decided  to  revise  the 
deconcentration  indicator.  The  revised 
indicator  has  been  renamed  "expanding 
housing  opportunities"  (§  985.3(g))  emd 
measures  an  HA's  efforts  to  encourage 
participation  by  owners  of  units  located 
outside  areas  of  poverty  or  minority 
concentration  and  to  inform  rental 
voucher  and  certificate  holders  of  the 
full  range  of  areas  where  they  may  lease 
housing,  both  inside  and  outside  the 
HA's  jurisdiction.  The  revised  indicator 
measures  HA  actions  required  by 
program  regulations  at  24  CFR 
982.54(d)(5),  982.301(a)  and 
982.301(b)(5)  and  982.301(b)(13).  and  so 
does  not  require  an  HA  to  take  action 
that  is  not  funded  by  the  administrative 
fee.  The  expanding  housing 
opportunities  indicator  applies  only  to 
HAs  with  jurisdiction  in  metropolitan 
FMR  areas. 

The  revised  "expanding  housing 
opportunities"  indicator  does  not 
measure  where  families  ultimately 
choose  to  lease  housing.  However,  the 
Department  continues  to  believe  that  it 
is  important  to  develop  a  reasonable 
measure  of  the  extent  to  which  the  HA's 
actions  to  expand  housing  opportunities 
actually  result  in  family  choices  to  lease 
housing  in  low  poverty  areas.  The 
Department  plans  to  issue  a  new 
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proposed  rule  which  will  present  and 
seek  comment  on  a  potential  new 
SEMAP  deconcentration  indicator  to 
measure  outcomes  that  is  less 
complicated  than  the  deconcentration 
indicator  in  the  December  2, 1996 
proposed  rule. 

To  acknowledge  the  effectiveness  of 
HA  actions  in  achieving 
deconcentration  until  a  new  SEMAP 
deconcentration  outcome  measure  is 
developed,  the  Department  has  added  a 
5-point  deconcentration  bonus  indicator 
to  this  final  rule  (§  985.3(h)).  The 
deconcentration  bonus  indicator  will 
give  HAs  with  jiuisdiction  in 
metropoUtan  F^IR  areas  the  option  of 
providing  data  on  the  percent  of  Section 
8  families  with  children  who  choose 
housing  in  low  poverty  census  tracts  in 
the  HA's  principal  operating  area. 
Bonus  points  may  be  awarded  if  half  or 
more  of  all  Section  8  families  with 
children  Uve  in  low  poverty  areas  in  the 
HA's  principal  operating  area,  or  if  the 
percent  of  Section  8  mover  families  with 
children  who  choose  housing  in  low 
poverty  areas  exceeds  by  at  least  2 
percentage  points  the  percent  of  all  the 
HA's  Section  8  famihes  with  children 
who  hve  in  low  poverty  areas.  For 
example,  if  20  percent  of  all  assisted 
families  with  children  are  in  low 
poverty  tracts,  and  22  percent  of  mover 
famiUes  with  children  locate  in  low 
poverty  tracts,  the  HA  would  be 
awarded  5  bonus  points.  Because  an  HA 
might  make  progress  that  varies  year  by 
year,  bonus  points  may  also  be  awarded 
if  the  percent  of  famiUes  moving  to  low 
poverty  tracts  over  a  2-year  period  is  2 
percentage  points  greater  than  the 
percent  of  all  assisted  famihes  with 
children. 

State  and  regional  HAs  that  provide 
Section  8  rental  assistance  in  more  than 
one  metropolitan  area  within  a  State  or 
region  make  these  determinations 
separately  for  each  metropohtan  area  or 
portion  of  a  metropolitan  area  where  the 
HA  assists  at  least  20  families  with 
children  during  the  HA  fiscal  year.  The 
separate  metropolitan  area  ratings  will 
then  be  weighted  by  the  niunber  of 
assisted  famiUes  with  children  in  each 
area  and  averaged  to  determine  bonus 
points  to  be  awarded  to  the  State  or 
regional  HA. 

Low  poverty  census  tracts  are  defined 
as  those  where  the  poverty  rate  in  the 
tract  is  at  or  below  10  percent,  or  at  or 
below  the  overall  poverty  rate  for  the 
principal  operating  area  of  the  HA. 
whichever  is  greater.  This  definition  of 
low  poverty  census  tract  is  intended  to 
be  a  relative  measure  that  may  differ  for 
the  inner  city  and  suburban  portions  of 
a  metropolitan  area,  and  that  is 
consistent  with  variations  in  the 


availabiUty  of  affordable  housing  ofiiared 
at  or  below  HUD  FMRs. 

The  Department  does  not  intend  that 
the  bonus  indicator  for  deconcentration 
should  cause  any  HA  with  jurisdiction 
in  a  metropolitan  FMR  area  to  directly 
or  indirectly  reduce  a  family's 
opportimity  to  select  among  available 
imits,  including  those  in  high-poverty 
areas.  Rather,  HUD  intends,  by 
including  the  extent  to  which  Section  8 
famihes  with  children  choose  housing 
in  low  poverty  areas  as  a  measure  of 
performance  for  bonus  points,  that  HAs 
will  be  encouraged  to  provide  more 
outreach  to  owners  in  all  areas  of  their 
jurisdictions  and  more  counseling  and 
assistance  to  motivate  and  increase 
housing  choice  on  the  part  of  famihes. 

The  proposed  welfare  to  work 
indicator  would  have  measured  the 
percent  of  Section  8  families  whose 
primary  source  of  income  was  welfare, 
who  moved  fi-om  welfare  to  work  over 
the  course  of  a  year.  Comments  state 
that  movement  of  families  from  welfare 
to  work  is  not  imder  the  HA's  control, 
but  rather  depends  on  state  work 
incentives,  family  skills,  the  local 
economy,  and  the  quaUty  of  job  training 
and  placement  programs.  Comments 
state  that  moving  famihes  from  welfare 
to  work  is  not  an  HA  responsibiUty  at 
all  and  is  unrelated  to  federal  housing 
laws  and  regulations.  Several  comments 
state  that  HAs  should  not  be  expected 
to  coordinate  social  services  without 
funds  to  pay  the  costs.  The  final  rule 
eliminates  the  proposed  welfare  to  work 
indicator,  but  retains  the  FSS  indicator 
which  has  basis  in  federal  housing  law. 

B.  Remarks  on  Particular  Indicators 

1.  Selection  From  the  Waiting  List 

This  indicator  measures  whether  the 
HA  has  written  policies  in  its 
administrative  plan  for  selecting 
apphcants  from  the  waiting  list  and 
follows  these  policies  when  selecting 
apphcants  for  admission.  The  final  rule 
raises  the  maximum  points  for  the 
waiting  Ust  indicator  (§  985.3(a))  to  15 
points  &t}m  10  points  as  had  been 
proposed,  based  on  comments  which 
stressed  the  importance  of  this 
indicator. 

2.  Reasonable  Rent 

The  final  rule  requires,  for  maximiun 
points  imder  the  reasonable  rent 
indicator  (§  985.3(b)),  that  the  HA 
document  for  at  least  98  percent  of  units 
leased  that  the  rent  to  owner  is 
reasonable  based  on  current  rents  for 
comparable  imassisted  units,  at  the  time 
of  initial  leasing;  if  there  is  any  increase 
in  the  rent  to  owner;  and  at  the  HAP 
contract  anniversary  if  there  is  a  5 


percent  decrease  in  the  pubUshed  FMR 
in  effect  60  days  before  the  HAP 
contract  anniversary.  This  is  changed 
from  the  proposed  indicator  which 
required  that  reasonable  rent  be 
doamiented  at  the  time  of  initial  leasing 
and  "at  least  aimually".  The  change 
corresponds  to  the  current  requirement 
in  the  Section  8  certificate  and  voucher 
programs  conforming  rule. 

Comments  asked  HUD  to  clarify  what 
is  required  as  a  method  for  the  HA  to 
determine  reasonable  rent.  The  Section 
8  certificate  and  voucher  programs 
conforming  rule  at  §  982.503,  requires 
that  the  HA  determine  whether  the  rent 
to  owner  is  a  reasonable  rent  in 
comparison  to  rent  for  other  comparable 
imassisted  units.  To  make  this 
determination  the  HA  must  consider 
location,  quaUty,  size,  type,  and  age  of 
the  contract  imit,  and  any  amenities, 
housing  services,  maintenance  and 
utilities  to  be  provided  by  the  owner 
under  the  lease.  The  Department  plans 
to  issue  guidance  concerning  the 
determination  of  reasonable  rent  that 
will  be  substantially  similar  to  guidance 
previously  issued  in  paragraph  6-5  of 
Handbook  7420.7,  Public  Housing 
Agency  Administrative  Practices 
Handbook  for  the  Section  8  Existing 
Housing  Progmm. 

Some  comments  questioned  why 
reasonable  rent  is  included  as  a  SEMAP 
indicator  since,  with  fair  market  rents 
(FMRs)  set  at  the  40th  percentile  rents 
for  the  area,  it  is  not  worth  an  HA's 
effort  to  determine  that  rent  is 
reasonable. 

FMRs  are  set  for  entire  metropohtan 
areas  and  for  entire  nonmetropoUtan 
counties.  Within  these  broad  FMR  areas 
it  is  normal  for  rents  to  vary 
considerably  within  submarkets.  Within 
any  broad  FMR  area,  there  are  hkely  to 
be  neighborhoods  where  prevailing 
rents  are  significantly  below  the  HUD- 
pubhshed  FMRs  as  well  as 
neighborhoods  with  prevaihng  rents 
significantly  above  the  HUD-published 
FMRs.  In  addition,  any  particular  unit 
may  command  a  lesser  rent  than  the 
FMR  due  to  its  location,  quahty,  size, 
type,  age  and  amenities.  Consequently, 
to  ensure  that  rents  paid  under  the 
Section  8  programs  are  not  excessive  in 
the  local  submarket,  it  is  of  utmost 
importance  for  the  PIA  to  make  a 
determination  of  reasonable  rent  based 
on  comparable  unassisted  units  in  the 
submarket  determined  by  unit  location, 
age,  quahty,  size,  type  and  amenities. 

3.  Determination  of  Adjusted  Income 

The  proposed  rule  included  an 
indicator  for  income  determination  and 
utihty  allowances.  Comments  urged 
HUD  not  to  combine  the  standard  for 
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the  utility  allowance  schedule  with  the 
income  determination  indicator. 
Accordingly,  the  final  rule  includes  a 
separate  utility  allowance  schedule 
indicator. 

The  proposed  rule  provided  that,  to 
score  points  on  the  income 
determination  indicator,  the  HA  must 
obtain  third  party  verification  of  family 
income,  assets,  and  compositibn  or 
dociunent  why  independent  verification 
is  not  possible.  Some  comments  pointed 
out  that  third  party  verification  of 
family  composition  is  not  generally 
required. 

the  final  rule  clarifies  at  §  985.3(c)(3), 
that  the  HA  must  obtain  third  party 
verification  of  adjusted  income.  This 
includes  verification  of  annual  income, 
the  value  of  assets  totalling  more  than 
$5,000,  expenses  related  to  deductions 
firom  annual  income,  and  other  factors 
that  affect  the  determination  of  adjusted 
income  and  consequently  the  amount  of 
assistance  (e.g.,  full-time  student  status, 
custody).  In  general,  the  family's  self- 
declaration  of  the  numbers  of  its 
members,  their  ages,  and  their 
relationship  to  the  head  does  not  require 
third  party  verification  unless  there  is 
HA  uncertainty  concerning  these 
factors.  For  further  clarification  of 
verification  requirements,  HAs  may  use 
the  guidance  in  paragraph  4-5  of 
Handbook  7420.7. 

4.  Utility  Allowance  Schedule 

The  final  rule  establishes  a  separate 
utility  allowance  schedule  indicator 
(§  985.3(d))  worth  5  points.  The 
indicator  measures  whether  the  HA 
maintains  an  up-to-date  utility 
allowance  schedule. 

5.  HQS  Quality  Control  Inspections 

Comments  asked  for  clarification  of 
which  inspections  were  subject  to  the  5 
percent  quality  control  reinspection  and 
over  what  period  of  time  the  quahty 
control  reinspections  must  be 
performed,  llie  final  rule  clarifies  at 
§  985.3(e)  that  to  obtain  the  5  points 
under  this  indicator,  an  HA  supervisor 
or  other  qualified  person  must  reinspect 
a  sample  of  imits  during  the  HA  fiscal 
year,  niunbering  at  least  5  percent  of  the 
niunber  of  units  under  contract  during 
the  last  completed  HA  fiscal  year.  In 
addition,  the  indicator  has  been 
modified  to  also  require  the  reinspected 
sample  to  be  drawn  from  recently 
completed  HQS  inspections  (i.e., 
performed  diuing  the  3  months 
preceding  reinspection)  and  to  be  drawn 
to  represent  a  cross  section  of 
neighborhoods  and  the  work  of  a  cross 
section  of  inspectors. 

A  small  HA  with  only  1  or  2 
employees  may  arrange  with  a  nearby 


HA  to  have  a  qualified  HQS  inspector 
perform  the  required  quality  control 
inspections. 

6.  FMR  Limit  and  Payment  Standards 

The  Department  had  requested 
specific  comment  on  whether  the  FMR 
limit  and  payment  standards  indicator 
(§  985.3(i))  should  be  retained  as  a 
SEMAP  indicator  in  the  final  rule. 
Comments  approved  of  the  inclusion  of 
this  indicator  in  the  final  rule. 

FMR  Limit.  Many  comments 
expressed  confusion  over  the  FMR 
standard  which  allows  only  10  percent 
of  newly  leased  certificate  imits  to 
exceed  the  FMR/exception  rent  limit. 
HAs  did  not  understand  how  the 
indicator  accommodated  their  authority 
to  exceed  the  FMR  by  up  to  10  percent 
for  20  percent  of  certificate  units,  as 
well  as  HUD's  authority  to  approve  area 
exception  rents  and  case-by-case 
exception  rents  up  to  120  percent  of 
FMR. 

Under  the  conforming  rule,  the  HA's 
broad  authority  to  exceed  the  FMR  by 
up  to  10  percent  for  20  percent  of 
certificate  units,  as  well  as  HUD's 
authority  to  approve  case-by-case 
exception  rents  up  to  120  percent  of 
FMR  have  been  eliminated.  However, 
the  conforming  rule  retains  provisions 
for  HUD-approved  area  exception  rents 
and  provides  for  HA  approval  of 
exception  rents  if  needed  as  reasonable 
accommodation  for  persons  with 
disabilities. 

The  FMR  indicator  in  the  proposed 
rule  was  written  to  accommodate  the 
new  oyer-FMR  tenancy  option  in  the 
rental  certificate  program.  Under  the 
conforming  rule,  an  HA  may  approve  an 
initial  gross  rent  that  exceeds  the  FMR 
or  HUD-approved  exception  rent  (an 
over-FMR  tenancy)  for  up  to  10  percent 
of  its  incremental  certificates  under 
budget.  The  SEMAP  proposed  rule 
standard  to  have  at  least  90  percent  of 
newly  leased  certificate  imits  with 
initial  rents  at  or  below  the  FMR  was 
meant  to  allow  for  up  to  10  percent  of 
all  units  to  be  leased  under  over-FMR 
tenancies.  In  this  final  rule  the  indicator 
has  been  modified  for  accuracy.  The 
final  rule  standard  excepts  over-FMR 
tenancies  from  the  measure  entirely,, 
and  requires  that  at  least  98  percent  of 
units  newly  leased  under  the  certificate 
program,  other  than  over-FMR 
tenancies,  have  initial  gross  rents  at  or 
below  the  applicable  FMR  or  approved 
exception  rent  limit. 

Payment  Standards.  In  addition  to 
measiuing  whether  the  HA's  voucher 
payment  standards  do  not  exceed  the 
applicable  FMR  or  HUD-approved 
exception  rent  limits,  the  final  rule 
modifies  the  payment  standard  aspect  of 


the  proposed  indicator  to  also  measure 
whether  the  HA's  pajrment  standards 
are  not  less  than  80  percent  of  the 
applicable  FMR  or  HUD-approved 
exception  rent  limits. 

7.  Annual  Reexaminations 

The  Department  had  requested 
specific  comment  on  whetiier  the 
annual  reexaminations  indicator  should 
be  retained  as  a  SEMAP  indicator  in  the 
final  rule.  Comments  approved  of  the 
inclusion  of  this  indicator. 

Many  comments  recommended  that 
the  SEMAP  indictor  require  the  annual 
reexamination  to  be  completed 
"annually  before  the  HAP  contract 
anniversary"  rather  than  "at  least  every 
12  months".  Conunents  indicated  that 
many  HAs  view  the  annual 
reexamination  as  an  annual  process  that 
involves  not  only  reexamination  of  the 
family's  adjusted  income,  but  also  the 
aimual  HQS  inspection  and  the  owner's 
annual  rent  adjustment  in  the  certificate 
program.  Many  HAs  expressed  concern 
about  delays  in  rent  negotiations  or  in 
HQS  inspections  impacting  the 
timeliness  of  the  HA's  annual 
reexamination. 

The  program  requirement  is  that  the 
results  of  the  annual  reexamination  of 
the  family's  adjusted  income  take  effect 
at  least  every  12  months.  The  annual 
reexamination  of  adjusted  income  does 
not  entail  the  annual  HQS  inspection  or 
the  owner's  rent  adjustment,  dthough 
HAs  may,  nevertheless,  find  it 
convenient  to  coordinate  these  annual 
processes. 
'  Some  comments  indicated  that,  when 
an  HA  knows  a  family  move  is 
imminent,  the  HA  will  intentionally 
delay  the  annual  reexamination  so  that 
its  effective  date  will  coincide  with  the 
HQS  inspection  and  the  HAP  contract 
anniversary  for  the  family's  new  imit. 
The  law  and  regulations  do  not  permit 
a  delay  in  the  annual  reexamination  for 
this  reason.  Howevra,  HUD  recognizes 
that  it  is  administratively  convenient  for 
HAs  to  coordinate  the  timing  of  the 
annual  reexamination.  HQS  inspection 
and  owner's  rent  adjustment  processes. 
When  a  family  moves  to  a  new  imit  and 
thereby  estabUshes  a  new  HQS 
inspection  date  and  HAP  contract 
anniversary  date,  if  the  family's  latest 
annual  reexamination  took  effect  within 
4  months  prior  to  the  new  HAP  contract 
anniversary,  the  HA  may  simply 
ascertain  whether  there  has  been  any 
change  in  the  family's  adjusted  income 
since  the  last  annual  reexamination  and, 
if  so,  obtain  third  party  verification  of 
only  the  change.  "The  HA  must  then  use 
any  new  verified  information  together 
with  information  from  the  last  annual 
reexamination  to  redetermine  the  family 
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share  of  rent  and  the  housing  assistance 
payment.  The  HA  may  consider  and 
report  that  income  redetermination, 
upon  a  move  within  4  months  of  the 
effective  date  of  the  last  annual 
reexamination,  as  a  new  annual 
reexamination.  This  vrill  establish  a  new 
annual  reexamination  date  that 
coincides  with  the  date  of  the  HQS 
inspection  and  HAP  contract 
anniversary  at  the  new  unit. 

The  ratings  for  the  annual 
reexaminations  indicator  at  §  985.3(j) 
indicate  that  annual  reexaminations 
may  not  be  more  than  2  months 
overdue.  This  2-month  allowance  is 
provided  only  to  accommodate  a 
possible  lag  in  the  HA's  electronic 
reporting  of  the  annual  reexamination 
on  Form  HUD-50058,  and  to  allow  the 
processing  of  the  data  into  the  MTCS. 
The  Form  HUD-50058  data  are  \ised  to 
measure  performance  imder  this 
indicator.  The  2-month  allowance 
provided  here  for  rating  purposes  does 
not  mean  that  any  delay  in  completing 
annual  reexaminations  is  ever 
permitted. 

8.  Correct  Tenant  Rent  Calculations 

.  This  indicator  shows  whether  the  HA 
correctly  calculates  tenant  rent  in  the 
rental  certificate  program  and  the 
family's  share  of  the  rent  to  owner  in  the 
rental  voucher  program.  The  final  rule 
(§  985.3(k))  clarifies  that  the  MTCS 
report  used  to  verify  performance  under 
this  indicator  will  cover  only  rent 
calculation  discrepancies  for  regular 
certificate  and  voucher  program 
tenancies,  and  will  not  include  rent 
calculation  discrepancies  for  over-FMR 
tenancies  in  the  rental  certificate 
program,  for  manufactured  home  owner 
rentals  of  manufactiued  home  spaces,  or 
for  proration  of  assistance  imder  the 
noncitizen  rule. 

9.  Annual  HQS  Inspections 

The  ratings  for  the  aimual  HQS 
inspections  indicator  (§  985. 3(m)) 
indicate  that  annvtal  HQS  inspections 
may  not  be  more  than  2  months 
overdue.  This  2-month  allowance  is 
provided  only  to  accommodate  a 
possible  lag  in  the  HA's  electronic 
reporting  of  the  annual  HQS  inspections 
on  Form  HUD-50058.  and  to  allow  the 
processing  of  the  data  into  the  MTCS. 
The  Form  HUD-50058  data  are  used  to 
measure  performance  under  this 
indicator.  The  2-month  allowance 
provided  here  for  rating  piuposes  does 
not  mean  that  any  delay  in  completing 
annual  HQS  inspections  is  ever 
permitted. 


10.  Lease-up 

The  proposed  rule  required  that  98 
percent  or  more  of  units  budgeted  for 
the  last  completed  HA  fiscal  year  be 
contracted  to  receive  maximum  points 
imder  the  lease-up  indicator.  Comments 
state  that  it  is  urueasonable  to  expect  98 
percent  lease-up  with  the  required  3- 
month  delay  in  reissuance  of  turnover 
and  that  this  indicator  should  be 
excluded  from  SEMAP  until  the  3- 
month  delay  on  reissuance  is  revoked. 

The  final  rule  at  §  985.3(n)  does  not 
address  the  3-month  delay  on 
reissuance  of  turnover.  However,  in  the 
event  future  legislation  impacts  the 
lease-up  indicator,  or  any  other  SEMAP 
indicator,  the  Department  will  pubUsh  a 
Federal  Register  notice  to  temporarily 
modify  SEMAP  standards  as  may  be 
required  by  future  legislative  provisions. 

Many  comments  recommended  that 
the  lease-up  indicator  accoimt  for 
circumstances  which  affect  leasing  such 
as  rental  market  factors,  economic 
conditions,  and  HA  termination  of 
assistance  for  violations  of  family 
obhgations.  Other  comments 
recommended  that  allocations  for 
special  use,  such  as  in  connection  with 
pubUc  housing  demolition  or  for 
litigation,  should  be  excluded  fit)m 
measurement  of  performance  under  this 
indicator. 

The  lease-up  indicator  under  the  final 
rule  measures  imits  leased  during  the 
last  HA  fiscal  year  as  a  percent  of  units 
budgeted  for  the  last  HA  fiscal  year.  The 
number  of  units  budgeted  on  Form 
HUD-52672,  Supporting  Data  for 
Annual  Contributions  Estimates,  is  the 
number  of  units  estimated  to  be  leased 
during  the  fiscal  year  and  should 
account  for  local  market  conditions,  the 
HA's  experience  concerning 
terminations  for  violation  of  family 
obhgations,  as  well  as  for  anticipated 
leasing  of  units  under  special 
allocations.  Therefore,  the  indicator  has 
not  been  modified  to  further  consider 
these  factors. 

The  proposed  HUD  verification 
method  for  lease-up  has  been  modified 
to  measure  the  number  of  units  leased 
during  the  last  HA  fiscal  year  by  using 
the  number  of  unit  months  under 
contract  as  reported  on  the  HUD- 
approved  Form  HUD-52681,  Voucher 
for  Payment  of  Annual  Contributions 
and  Operating  Statement,  divided  by  12 
months,  and  then  dividing  by  the 
number  of  units  budgeted  for  the  last 
HA  fiscal  year  as  shown  on  the  HUD- 
approved  Form  HUD-52672.  Comments 
indicate  this  method  which  measures 
lease-up  over  the  course  of  the  fiscal 
year  is  preferred  over  use  of  the  Program 


Utilization  Report  which  measures 
lease-up  at  a  point  in  time. 

11.  FSS  Enrollment  and  Escrow 
Accounts 

The  final  rule  lowers  the  maximum 
points  for  FSS  enrollment  (§  985. 3(o))  to 
5  points  from  10  points  as  had  been 
proposed;  however,  another  5-point  FSS 
component  has  been  added  to  the  FSS 
indicator.  Comments  indicate  that  the 
SEMAP  indicator  for  FSS  should  be 
foshioned  to  measure  FSS  results,  not 
just  to  count  famiHes  enrolled  in  FSS. 
The  final  rule  includes  a  new  5-point 
FSS  component  which  measures  the 
percent  of  current  FSS  participants  with 
FSS  progress  reports  entered  in  MTCS 
who  have  had  increases  in  earned 
income  since  enrollment  and 
consequently,  have  built  escrow  account 
balances. 

The  HUD  method  of  verification  for 
the  FSS  indicator  is  an  MTCS  report 
which  shows  the  number  of  the  HA's 
Section  8  families  that  are  currently 
enrolled  in  the  HA's  FSS  program  and 
the  percent  of  the  HA's  current  FSS 
participants  that  have  estabUshed 
escrow  accoimt  balances.  Occasionally, 
an  FSS  participant  may  move  under 
portability  to  another  HA's  jurisdiction, 
but  remains  in  the  FSS  program  of  the 
initial  HA.  When  the  family's  FSS 
participation  is  properly  reported  by  the 
receiving  HA,  MTCS  will  incorrectiy 
report  this  family  as  enrolled  and  with 
an  escrow  account  in  the  receiving  HA's 
FSS  program  rather  than  in  the  initial 
HA's  FSS  program.  Therefore,  until  the 
Form  HUD-50058-FSS  and  MTCS  are 
modified  to  show  the  FSS  enrollment 
and  escrow  account  in  the  initial  HA's 
program,  if  the  initial  HA  wishes  to  be 
given  credit  for  the  family's  FSS 
enrollment  and  escrow  account,  it  will 
be  necessary  for  the  initial  HA  to 
manually  report  on  its  SEMAP 
certification  the  number  of  its  current 
FSS  famihes  enrolled  and  the  number  of 
its  current  FSS  famiUes  with  escrow 
accounts  who  have  exercised  portabiUty 
and  whose  Section  8  assistance  is 
administered  and  reported  by  the 
receiving  HA. 

The  FSS  indicator  at  §  985. 3(o) 
appUes  only  to  HAs  with  mandatory 
FSS  programs  (i.e.,  HAs  that  received 
FY  1992  FSS  incentive  award  Section  8 
funding  or  that  received  FY  1993  and 
later  year  Section  8  funding,  excluding 
Section  8  funding  in  conjunction  with 
Section  8  and  Section  23  contract 
terminations;  public  housing 
demolition,  disposition  and 
replacement;  HUD  multifamily  property 
sales;  prepaid  or  terminated  mortgages 
under  section  236  or  section  221(d)(3); 
and  Section  8  renewal  funding). 
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C.  Comments  on  Possible  Additional 
Indicators 

The  Department  specifically  invited 
comment  on  whether  SEMAP  should 
include  performance  indicators  on  rent 
burden  and  portability.  Comments  do 
not  support  and  the  hnal  rule  does  not 
include  performance  indicators  for  these 
areas.  However,  note  that  the  new 
expanding  housing  opportunities 
indicator  {§  985.3(g))  covers  certain 
aspects  of  portability. 

The  Department  also  invited  comment 
on  whether  SEMAP  should  include  a 
performance  indicator  on  timeliness  of 
housing  assistance  payments  to  owners. 
There  was  relatively  light  commenting 
on  this  potential  indicator  in  response 
to  the  proposed  rule;  approximately  20 
of  160  comments  addressed  whether  to 
add  an  indicator  for  timeliness  of 
housing  assistance  payments— 4 
comments  were  supportive  and  10  were 
opposed.  Given  the  Ught  response,  the 
Dispartment  plans  to  issue  a  new 
proposed  rule  which  will  provide 
further  detail  concerning  a  possible 
indicator  for  timeliness  of  housing 
assistance  payments  and  will  seek 
further  conunent  on  whether  to  add  this 
as  a  SEMAP  indicator.  Timeliness  of 
housing  assistance  pajrments  is  not 
included  as  a  SEMAP  indicator  in  this 
final  rule. 

The  Department  also  plans  to  include 
in  the  forthcoming  proposed  rule 
another  SEMAP  indicator  for  HA 
implementation  of  certain  HA  screening 
and  termination  policies.  On  March  31, 
1997,  the  Department  issued  a  proposed 
rule  for  implementation  of  provisions 
under  the  Housing  Opportimity  Program 
Extension  Act  of  1996.  The  March  31, 
1997  proposed  rule  would  require  that 
an  HA  deny  eUgibility  for  families  who 
were  evicted  from  housing  assisted 
under  the  1937  Act  for  drug-related 
criminal  activity  or  for  serious  violation 
of  the  lease;  terminate  assistance  for  a 
family  that  was  evicted  from  housing 
assisted  under  the  program  for  serious 
violation  of  the  lease;  and  estabUsh 
standards  for  denying  and  terminating 
assistance  if  a  family  member  is  illegally 
using  a  controlled  substance  or  has  a 
pattern  of  abuse  of  alcohol  that 
interferes  with  peaceful  enjoyment  of 
the  premises  by  other  residents.  The 
new  proposed  SEMAP  indicator  would 
measure  HA  performance  in 
implementing  the  requirements  of  the 
forthcoming  final  rule  concerning  these 
admissions  and  occupancy  policies.  The 
new  SEMAP  proposed  rule  will  also 
revise  the  HQS  quality  control 
inspection  sample  size  to  require 
statistically  significant  sample  sizes 


based  on  the  size  of  the  HA's  tenant- 
based  program. 

The  Department  noted  in  the 
preamble  to  the  proposed  rule  that  it 
plans  to  add  a  SEMAP  indicator  in  the 
next  2  years  to  measiue  an  HA's 
performance  in  analyzing  computer 
matching  results  under  the  Tenant 
EligibiUty  Verification  System  (TEVS) 
and  in  taking  appropriate  administrative 
actions  (e.g.,  resolving  reported  income 
discrepancies  and  tracking  amount  of 
money  recovered).  Conunents  indicate  it 
is  premature  to  include  an  indicator  on 
HA  action  in  support  of  computer 
matching  since  TEVS  needs  further 
development  to  ensure  accuracy  and 
completeness.  The  Department 
acknowledges  that  it  is  too  early  to 
include  a  SEMAP  indicator  related  to 
TEVS,  but  plans  to  add  a  TEVS 
indicator  in  the  future  when  the  system 
is  fully  functional. 

Finally,  the  E)epartment  is  considering 
adding  two  additional  SEMAP 
indicators  in  the  futiue:  one  to  measure 
HA  performance  in  enforcing  HQS 
based  on  results  of  inspections 
performed  by  an  auditing  entity  for  a 
sample  of  units,  and  the  second  to 
measure  customer  satisfaction.  Both  of 
these  measures  of  HA  performance  will 
be  used  for  Public  Housing  imder  a 
revised  pubhc  housing  assessment 
system  administered  by  the 
Department's  Real  Estate  Assessment 
Center.  After  a  period  of  testing  the  new 
public  housing  assessment  system 
measures  in  these  areas,  the  Department 
anticipates  publishing  a  proposed  rule 
to  seek  comment  on  similar  indicators 
for  SEMAP. 

IV.  Findings  and  Certifications 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  §§985.101, 
985.107(c),  and  985.106  in  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  and  assigned  OMB  control 
number  2577-0215.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  pubhc  inspection 


between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Regulatory  Planning  and  Review 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12866, 
issued  by  the  President  on  September 
30, 1993  (58  FR  51735,  October  4, 1993). 
OMB  determined  that  this  rule  is  a 
"significant  regulatory  action,"  as 
de&ied  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  to  the  rule 
resulting  from  this  review  are  available 
for  public  inspection  between  7:30  a.m. 
and  5:30  p.m.  weekdays  in  the  Office  of 
the  Rules  Docket  Clerk. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
imdersigned  hereby  certifies  that  this 
rule  is  not  anticipated  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  establishes  management       -_^ 
assessment  criteria  for  HAs.  HUD  does 
not  anticipate  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities,  since  the  rule  estabUshes 
management  assessment  criteria  which 
will  be  utilized  by  State/ Area  Offices  for 
monitoring  purposes  and  the  provision 
of  technical  assistance  to  HAs. 

Unfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1532),  that  this  rule  does  not 
impose  a  Federal  mandate  that  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate,  . 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The  rule 
is  intended  to  promote  good 
management  practices  by  including,  in 
HUD's  relationship  with  HAs, 
continuing  review  of  HAs'  compliance 
with  already  existing  requirements.  The 
rule  does  not  create  any  new  significant 
requirements  of  its  own.  As  a  result,  the 


rule  is  not  subject  to  review  imder  the 
Order. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  14.855  and 
14.857. 

List  of  Subjects  in  24  CFR  Part  985 

Grant  programs — housing  and 
community  development,  Housing,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR,  chapter  IX  is 
amended  as  follows: 

1.  A  new  part  985  is  added  to  read  as 
follows: 

PART  985— SECTION  8  MANAGEMENT 
ASSESSMENT  PROGRAM  (SEMAP) 

Subpart  A— General 

Sec. 

985.1  Purpose  and  applicability. 

985.2  Definitions. 

985.3  Indicators,  HUD  verification  methods 
and  ratings. 

Subpart  B— Program  Operation 

985.101  SEMAP  certification. 

985.102  SEMAP  profile. 

985.103  SEMAP  score  and  overall 
{>erformance  rating. 

985.104  HA  right  of  appeal  of  overall  rating. 

985.105  HUD  SEMAP  responsibilities. 

985.106  Required  actions  for  SEMAP 
deficiencies. 

985.107  Required  actions  for  HA  with 
troubled  performance  rating. 

985.108  SEMAP  records. 

985.109  De&ult  under  the  Annual 
Ckintributions  Contract  (A(X). 

Subpart  C— Ptiysical  Assessment 
Coniportent  [Reserved] 

Authority:  42  U.S.C.  1437a,  1437c.  1437f. 
and  3535(d). 

Subpart  A— General 

§  985.1    Purpose  and  applicability. 

(a)  Purpose.  The  Section  8 
Management  Assessment  Program 
(SEMAP)  is  designed  to  assess  whether 
the  Section  8  tenant-based  assistance 
programs  operate  to  help  eligible 
families  afford  decent  rental  units  at  the 
correct  subsidy  cost.  SEMAP  also 
establishes  an  objective  system  for  HUD 
to  measure  HA  performance  in  key 
Section  8  program  areas  to  enable  the 
Department  to  ensure  program  integrity 
and  accountability.  SEMAP  provides 
procedures  for  HUD  to  identify  HA 
management  capabilities  and 
deficiencies  in  order  to  target 
monitoring  and  program  assistance 
more  effectively.  HAs  can  use  the 
SEMAP  performance  analysis  to  assess 
and  improve  their  own  program 
operations. 


(b)  Applicability.  This  rule  appUes  to 
HA  administration  of  the  tenant -based 
Section  8  rental  voucher  and  rental 
Certificate  programs  (24  CFR  part  982), 
the  project-based  component  (PBC)  of 
the  certificate  program  (24  CFR  part 
983)  to  the  extent  that  PBC  family  and 
unit  data  are  reported  and  measured 
under  the  stated  HUD  verification 
method,  and  enrollment  levels  and 
contributions  to  escrow  accoimts  for 
Section  8  participants  under  the  family 
self-sufficiency  program  (FSS)  (24  CFR 
part  984). 

§985.2    Definitions. 

(a)  The  terms  Department,  Fair  Market 
Rent,  HUD,  Secretary,  and  Section  8,  as 
used  in  this  part,  are  defined  in  24  CFR 
5.100. 

(b)  The  definitions  in  24  CFR  982.4 
apply  to  this  part.  As  used  in  this  part: 

Corrective  action  plan  means  a  HUD- 
required  written  plan  that  addresses  HA 
program  management  deficiencies  or 
findings  identified  by  HUD  through 
remote  monitoring  or  on-site  review, 
and  that  will  bring  the  HA  to  an 
acceptable  level  of  performance. 

HA  means  a  Housing  Agency. 

MFCS  means  Multifamily  Tenant 
Characteristics  System.  MTCS  is  the 
Department's  national  database  on 
participants  and  rental  units  in  the 
Section  8  rental  certificate,  rental 
voucher,  and  moderate  rehabihtation 
programs  and  in  the  PubUc  and  Indian 
Housing  programs. 

Performance  indicator  means  a 
standard  set  for  a  key  area  of  Section  8 
program  management  against  which  the 
HA's  performance  is  measured  to  show 
whether  the  HA  administers  the 
program  properly  and  effectively.  (See 
§985.3.) 

SEMAP  certification  means  the  HA's 
annual  certification  to  HUD,  on  the  form 
prescribed  by  HUD,  concerning  its 
performance  in  key  Section  8  program 
areas. 

SEMAP  deficiency  means  any  rating 
of  0  points  on  a  SEMAP  performance 
indicator. 

SEMAP  profile  means  a  summary 
prepared  by  HUD  of  an  HA's  ratings  on 
each  SEMAP  indicator,  its  overall 
SEMAP  score,  and  its  overall 
performance  rating  (high  performer, 
standard,  troubled). 

§985.3    Indicators,  HUD  verification 
methods  and  ratings. 

This  section  states  the  performance 
indicators  that  are  used  to  assess  HA 
Section  8  management.  HUD  will  use 
the  verification  method  identified  for 
each  indicator  in  reviewing  the  accuracy 
of  an  HA's  aimual  SEMAP  certification. 
HUD  will  prepare  a  SEMAP  profile  for 


each  HA  and  will  assign  a  rating  for 
each  indicator  as  shown.  If  the  HUD 
verification  method  for  the  indicator 
reUes  on  data  in  MTCS  and  HUD 
determines  those  data  are  insufficient  to 
verify  the  HA's  certification  on  the 
indicator  due  to  the  HA's  failure  to 
adequately  report  family  data,  HUD  will 
assign  a  zero  rating  for  the  indicator. 
Similarly,  if  the  HUD  verification 
method  for  the  indicator  relies  on  the 
HA's  annual  audit  report  and  HUD  does 
not  receive  the  audit  report  within  the 
nine  month  reporting  period,  HUD  may 
assign  a  zero  rating  for  the  indicator. 

An  HA  that  expends  less  than 
$300,000  in  Federal  awards  and  whose 
Section  8  programs  are  not  audited  by 
an  independent  auditor  (lA),  Mdll  not  be 
rated  under  the  SEMAP  indicators  in 
paragraphs  (a)  through  (g)  of  this  section 
for  which  the  annual  lA  audit  report  is 
the  HUD  verification  method.  For  those 
HAs,  the  SEMAP  score  and  overall 
performance  rating  will  be  determined 
based  only  on  the  remaining  indicators 
in  paragraphs  (i)  through  (o)  of  this 
section  as  applicable.  Although  the 
SEMAP  performance  rating  will  not  be 
determined  using  the  indicators  in 
paragraphs  (a)  through  (g)  of  this 
section,  HAs  not  subject  to  Federal  audit 
requirements  must  still  complete  the 
SEMAP  certification  for  these  indicators 
and  performance  imder  the  indicators  is 
subject  to  HUD  confirmatory  reviews. 

(a)  Selection  from  the  Waiting  List.  (1) 
This  indicator  shows  whether  the  HA 
has  written  policies  in  its  administrative 
plan  for  selecting  appUcants  fronvthe 
waiting  list  and  whether  the  HA  follows 
these  policies  when  selecting  applicants 
for  admission  from  the  waiting  Ust.  (24 
CFR  982.54(d)(1)  and  982.204(a)) 

(2)  HUD  verification  method:  The 
latest  independent  auditor  (lA)  annual 
audit  report. 

(3)  Rating:  (i)  The  latest  lA  audit 
report  states  that: 

(A)  The  HA  has  written  waiting  list 
selection  policies  in  its  administrative 
plan  and, 

(B)  Based  on  randomly  selected 
samples  of  applicants  and  admissions, 
documentation  shows  that  at  least  98 
percent  of  the  families  in  the  samples  of 
applicants  and  admissions  were 
selected  from  the  waiting  list  for 
admission  in  accordance  with  these 
pohcies  and  met  the  selection  criteria 
that  determined  their  places  on  the 
waiting  list  and  their  order  of  selection. 
15  points. 

(li)  The  latest  LA  audit  report  does  not 
support  the  statement  in  paragraph 
(a)(3)(i)  of  this  section.  0  points. 

ft))  Reasonable  Rent.  (1)  This 
indicator  shows  whether  the  HA  has 
and  implements  a  reasonable  written 
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method  to  detennine  and  document  for 
each  unit  leased  that  the  rent  to  owner 
is  reasonable  based  on  current  rents  for 
comparable  imassisted  imits:  at  the  time 
of  initial  leasing;  if  there  is  any  increase 
in  the  rent  to  owner;  and  at  the  HAP 
contract  anniversary  if  there  is  a  5 
percent  decrease  in  the  published  fair 
market  rent  (FMR)  in  effect  60  days 
before  the  HAP  contract  anniversary. 
The  HA's  method  must  take  into 
consideration  the  location,  size,  type, 
quality  and  age  of  the  imits,  and  the 
amenities,  housing  services,  and 
maintenance  and  utilities  provided  by 
the  owners  in  determining 
comparability  and  the  reasonable  rent. 
(24  CFR  982.4,  24  CFR  982.54(d)(15), 
982.158(0(7)  and  982.503) 

(2)  HUD  verification  method:  The 
latest  LA  annual  audit  report. 

(3)  Rating:  (i)  The  latest  lA  audit 
report  states  that: 

(A)  The  HA  has  a  reasonable  written 
method  to  determine  reasonable  rent 
which  considers  location,  size,  type, 
quality  and  age  of  the  units  and  the 
amenities,  housing  services,  and 
maintenance  and  utiUties  provided  by 
the  owners;  and 

(6)  Based  on  a  randomly  selected 
sample  of  tenant  files,  the  HA  follows 
its  written  method  to  determine 
reasonable  rent  and  has  dociunented  its 
determination  that  the  rent  to  owner  is 
reasonable  in  accordance  with  §  982.503 
for  at  least  98  percent  of  units  sampled 
at  the  time  of  initial  leasing,  if  there  is 
any  increase  in  the  rent  to  owner  and, 
at  the  HAP  contract  anniversary  if  there 
is  a  5  percent  decrease  in  the  pubUshed 
FMR  in  effect  60  days  before  the  HAP 
contract  anniversary.  20  points. 

(ii)  The  latest  LA  audit  report  includes 
the  statements  in  paragraph  {b)(3){i)  of 
this  section,  except  that  the  HA 
dociunents  its  determination  of 
reasonable  rent  for  only  80  to  97  percent 
of  units  sampled  at  initial  leasing,  if 
there  is  any  increase  in  the  rent  to 
owner,  and  at  the  HAP  contract 
anniversary  if  there  is  a  5  percent 
decrease  in  the  published  FMR  in  effect 
60  days  before  the  HAP  contract 
anniversary.  15  points. 

(iii)  The  latest  LA  audit  report  does 
not  support  the  statements  in  either 
paragraph  (b)(3)(i)  or  (b)(3)(ii)  of  this 
section.  0  points. 

(c)  Determination  of  adjusted  income. 
(1)  This  indicator  shows  whether,  at  the 
time  of  admission  and  annual 
reexamination,  the  HA  verifies  and 
correctly  determines  adjusted  annual 
income  for  each  assisted  family  and, 
where  the  family  is  responsible  for 
utilities  under  the  lease,  the  HA  uses  the 
appropriate  utility  allowances  for  the 
unit  leased  in  determining  the  gross 


rent.  (24  CFR  part  5,  subpart  F  and  24 
CFR  982.516) 

(2)  HUD  verification  method:  The 
latest  LA  annual  audit  report. 

(3)  Ratmg:  (i)  The  latest  LA  audit 
report  states  that,  based  on  a  randomly 
selected  sample  of  tenant  files,  for  at 
least  90  percent  of  families: 

(A)  The  HA  obtains  third  party 
verification  of  reported  family  annual 
income,  the  value  of  assets  totalling 
more  than  $5,000,  expenses  related  to 
deductions  from  annual  income,  and 
other  factors  that  affect  the 
determination  of  adjusted  income,  and 
uses  the  verified  information  in 
determining  adjusted  income,  and/or 
dociunents  tenant  files  to  show  why 
third  party  verification  was  not 
available; 

(B)  The  LiA  properly  attributes  and 
calculates  allowances  for  any  medical, 
child  care,  and/or  disability  assistance 
expenses;  and 

fC)  The  HA  uses  the  appropriate 
utility  allowances  to  detennine  gross 
rent  for  the  unit  leased.  20  points. 

(ii)  The  latest  LA  audit  report  includes 
the  statements  in  paragraph  (c)(3)(i)  of 
this  section,  except  that  the  HA  obtains 
and  uses  independent  verification  of 
income,  properly  attributes  allowances, 
and  uses  the  appropriate  utility 
allowances  for  only  80  to  89  percent  of 
families.  15  points. 

(iii)  The  latest  lA  audit  report  does 
not  support  the  statements  in  either 
paragraph  (c)(3)(i)  or  (c)(3)(ii)  of  this 
section.  0  points. 

(d)  Utility  Allowance  Schedule.  (1) 
This  indicator  shows  whether  the  HA 
maintains  an  up-to-date  utility 
allowance  schedule.  (24  CFR  982.517) 

(2)  HUD  verification  method:  The 
latest  LA  annual  audit  report. 

(3)  Rating:  (i)  The  latest  LA  audit 
report  states  that  the  auditor  has 
determined  that  the  HA  reviewed  utility 
rate  data  within  the  last  12  months,  and 
adjusted  its  utiUty  allowance  schedule  if 
there  has  been  a  change  of  10  percent 

or  more  in  a  utility  rate  since  die  last 
time  the  utiUty  allowance  schedule  was 
revised.  5  points. 

(ii)  The  latest  LA  audit  report  does  not 
support  the  statement  in  paragraph 
(d)(3)(i)  of  this  section.  0  points. 

(e)  HQS  quality  control  inspections. 
(1)  This  indicator  shows  whether  an  HA 
supervisor  or  other  qualified  person 
reinspects  a  sample  of  units  under 
contract  during  the  HA  fiscal  year, 
numbering  at  least  5  percent  of  the 
number  of  units  under  contract  during 
the  last  completed  HA  fiscal  year  (as 
determined  by  taking  unit  months  under 
HAP  contract  as  shown  on  the  HA's 
latest  approved  year  end  operating 
statement  divided  by  12),  for  quality 


control  of  HQS  inspections.  The  HA 
supervisor's  reinspected  sample  is  to  be 
drawm  from  recently  completed  HQS 
inspections  (i.e.,  perfoimed  during  the  3 
months  preceding  reinspection)  and  is 
to  be  drawn  to  represent  a  cross  section 
of  neighborhoods  and  the  work  of  a 
cross  section  of  inspectors.  (24  CFR 
982.405(b)) 

(2)  HLJD  verification  method:  The 
latest  LA  annual  audit  report. 

(3)  Rating:  (i)  The  latest  LA  audit 
report  states  that  the  auditor  has 
determined  that  an  HA  supervisor  or 
other  qualified  person  performed 
quality  control  HQS  reinspections 
during  the  LIA  fiscal  year  for  a  sample 
of  units  imder  contract  numbering  at 
least  5  percent  of  the  number  of  imits 
under  contract  during  the  last  HA  fiscal 
year.  The  audit  report  also  states  that 
the  reinspected  sample  was  drawn  from 
recently  completed  HQS  inspections 
(i.e.,  performed  during  the  3  months 
preceding  the  quality  control 
reinspection)  and  was  drawn  to 
represent  a  cross  section  of 
neighborhoods  and  the  work  of  a  cross 
section  of  inspectors.  5  points. 

(ii)  The  latest  LA  audit  report  does  not 
support  the  statements  in  paragraph 
(e)(3)(i)  of  this  section.  0  points. 

(f)  HQS  enforcement.  (1)  This 
indicator  shows  whether,  following 
each  HQS  inspection  of  a  unit  under 
contract  where  the  unit  fails  to  meet 
HQS,  any  cited  life-threatening  HQS 
deficiencies  are  corrected  within  24 
hours  from  the  inspection  and  all  other 
cited  HQS  deficiencies  are  corrected 
within  no  more  than  30  calendar  days 
from  the  inspection  or  any  HA-approved 
extension.  In  addition,  if  HQS 
deficiencies  are  not  corrected  timely, 
the  indicator  shows  whether  the  LIA 
stops  (abates)  housing  assistance 
payments  beginning  no  later  than  the 
first  of  the  month  following  the 
specified  correction  period  or 
terminates  the  HAP  contract  or,  for 
family-caused  defects,  takes  prompt  and 
vigorous  action  to  enforce  the  family 
obHgations.  (24  CFR  982.404) 

(2)  HUD  verification  method:  The 
latest  LA  aimual  audit  report. 

(3)  Rating:  (i)  The  latest  LA  audit 
report  states  that  the  review  of  a 
randomly  selected  sample  of  case  files 
with  failed  HQS  inspections  shows  that, 
for  all  cases  sampled,  any  cited  life- 
threatening  HQS  deficiencies  were 
corrected  within  24  hours  from  the 
inspection  and,  for  at  least  98  percent  of 
cases  sampled,  all  other  cited  HQS 
deficiencies  were  corrected  within  no 
more  than  30  calendar  days  fivm  the 
inspection  or  any  LLA-approved 
extension,  or,  if  any  life-threatening 
HQS  deficiencies  were  not  corrected 
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within  24  hours  and  all  other  HQS 
deficiencies  were  not  corrected  within 
30  calendar  days  or  any  HA-approved 
extension,  the  LiA  stopped  (abated) 
housing  assistance  payments  beginning 
no  later  than  the  first  of  the  month 
following  the  correction  period,  or  took 
prompt  and  vigorous  action  to  enforce 
family  obligations.  10  points. 

(ii)  The  latest  LA  audit  report  does  not 
support  the  statement  in  paragraph 
(f)(3)(i)  of  this  section.  0  points. 

(g)  Expanding  housing  opportunities. 
(1)  This  indicator  applies  only  to  LlAs 
with  jurisdiction  in  metropolitan  FMR 
areas.  The  indicator  shows  whether  the 
LIA  has  adopted  and  implemented  a 
written  policy  to  encourage 
participation  by  owners  of  units  located 
outside  areas  of  poverty  or  minority 
concentration;  informs  rental  voucher 
and  certificate  holders  of  the  full  range 
of  areas  where  they  may  lease  units  both 
inside  and  outside  the  HA's  jurisdiction; 
and  supplies  a  list  of  landlords  or  other 
parties  who  are  willing  to  lease  units  or 
help  families  find  units,  including  units 
outside  areas  of  poverty  or  minority 
concentration.  (24  CFR  982.54(d)(5), 
982.301(a]  and  982.301(b)(5)  and 
982.301(b)(13)) 

(2)  HUD  verification  method:  The 
latest  LA  annual  audit  report. 

(3)  Rating:  (i)  The  latest  LA  audit 
report  states  that: 

(A)  The  LIA  has  a  written  policy  in  its 
administrative  plan  which  includes 
actions  the  HA  will  take  to  encourage 
participation  by  owners  of  units  located 
outside  areas  of  poverty  or  minority 
concentration,  and  which  clearly 
deUneates  areas  in  its  jurisdiction  that 
the  HA  considers  areas  of  poverty  or 
minority  concentration; 

(B)  LIA  documentation  shows  that  the 
HA  has  taken  actions  indicated  in  its 
written  policy  to  encourage 
participation  by  owners  of  units  located 
outside  areas  of  poverty  or  minority 
concentration; 

(C)  The  LIA  has  prepared  maps  that 
show  various  areas  vdth  housing 
opportunities  outside  areas  of  poverty  or 
minority  concentration  both  within  its 
jurisdiction  and  neighboring  its 
jurisdiction;  has  assembled  information 
about  the  characteristics  of  those  areas 
which  may  include  information  about 
job  opportunities,  schools, 
transportation  and  other  services  in 
these  areas;  and  can  demonstrate  that  it 
uses  the  maps  and  area  characteristics 
information  when  briefing  rental 
voucher  and  certificate  holders  about 
the  full  range  of  areas  where  they  may 
look  for  housing; 

(D)  The  LLA's  information  packet  for 
rental  voucher  and  certificate  holders 
contains  either  a  list  of  owners  who  are 


willing  to  lease  (or  properties  available 
for  lease)  under  the  rental  voucher  or 
certificate  programs;  or  a  current  list  of 
other  organizations  that  will  help 
families  find  units  and  the  LIA  can 
demonstrate  that  the  list(s)  includes 
properties  or  organizations  that  operate 
outside  areas  of  poverty  or  minority 
concentration; 

(E)  The  HA's  information  packet 
includes  an  explanation  of  how 
portabiUty  works  and  includes  a  list  of 
portability  contact  persons  for 
neighboring  housing  agencies,  with  the 
name,  address  and  telephone  number  of 
each,  for  use  by  famihes  who  move 
under  portabihty;  and 

(F)  LlA  documentation  shows  that  the 
LIA  has  analyzed  whether  rental 
voucher  and  certificate  holders  have 
experienced  difficulties  in  finding 
housing  outside  areas  of  poverty  or 
minority  concentration  and,  if  such 
difficulties  have  been  found,  HA 
documentation  shows  that  the  LIA  has 
analyzed  whether  it  is  appropriate  to 
seek  approval  of  area  exception  rents  in 
any  part  of  its  jurisdiction  and  has 
sou^t  HUD  approval  of  exception  rents 
when  necessary.  5  points. 

(ii)  The  latest  auoit  report  does  not 
support  the  statement  in  paragraph 
(g)(3)(i)  of  this  section.  0  points. 

(h)  Deconcentration  bonus.  (1) 
Additional  SEMAP  points  are  available 
to  LlAs  that  have  jurisdiction  in 
metropolitan  FMR  areas  and  that  choose 
to  submit  wdth  their  SEMAP 
certifications  certain  data,  in  a  HUD- 
prescribed  format,  on  the  percent  of 
their  tenant-based  Section  8  families 
with  children  who  Uve  in,  and  who 
have  moved  during  the  HA  fiscal  year 
to,  low  poverty  census  tracts  in  the  HA's 
principal  operating  area.  For  purposes 
of  this  indicator,  the  LlA's  principal 
operating  area  is  the  geographic  entity 
for  which  the  Census  tabulates  data  that 
most  closely  matches  the  LlA's 
geographic  jurisdiction  under  State  or 
local  law  (e.g.,  city,  county, 
metropolitan  statistical  area)  as 
determined  by  the  LIA,  subject  to  HUD 
review.  A  low  poverty  census  tract  is 
defined  as  a  census  tract  where  the 
poverty  rate  of  the  tract  is  at  or  below 
10  percent,  or  at  or  below  the  overall 
poverty  rate  for  the  principal  operating 
area  of  the  LIA,  whichever  is  greater. 
The  LIA  determines  the  overall  poverty 
rate  for  its  principal  operating  area 
using  the  most  recent  available 
decennial  Census  data.  Family  data 
used  for  the  HA's  analysis  must  be  the 
same  information  as  reported  to  MTCS 
for  the  HA's  tenant-based  Section  8 
families  with  children.  If  HUD 
determines  that  the  quantity  of  MTCS 
data  is  insufficient  for  adequate 


analysis,  HUD  will  not  award  points 
under  this  bonus  indicator.  Bonus 
points  will  be  awarded  if: 

(i)  Half  or  more  of  all  Section  8      — 
families  with  children  assisted  by  the 
HA  in  its  principal  operating  area  at  the 
end  of  the  last  completed  HA  fiscal  year 
reside  in  low  poverty  census  tracts; 

(ii)  The  percent  of  Section  8  mover 
famiUes  with  children  who  moved  to 
low  poverty  census  tracts  in  the  HA's 
principal  operating  area  during  the  last 
completed  HA  fiscal  year  is  at  least  2 
percentage  points  hi^er  than  the 
percent  of  all  Section  8  families  with 
children  who  reside  in  low  poverty 
census  tracts  at  the  end  of  the  last 
completed  HA  fiscal  year;  or 

(iii)  The  percent  of  Section  8  families 
with  children  who  moved  to  low- 
poverty  census  tracts  in  the  HA's 
principal  operating  area  over  the  last 
two  completed  HA  fiscal  years  is  at  least 
2  percentage  points  higher  than  the 
percent  of  all  Section  8  families  with 
children  who  resided  in  low  poverty 
census  tracts  at  the  end  of  the  second  to 
last  completed  HA  fiscal  year. 

(iv)  State  and  regional  HAs  that 
provide  Section  8  rental  assistance  in 
more  than  one  metropohtan  area  within 
a  State  or  region  make  these 
determinations  separately  for  each 
metropolitan  area  or  portion  of  a 
metropolitan  area  where  the  HA  has 
assisted  at  least  20  Section  8  families 
with  children  in  the  last  completed  HA 
fiscal  year. 

(2)  HUD  verification  method:  HA  data 
submitted  for  the  deconcentration  bonus 
and  latest  LA  annual  audit  report 

(3)  Rating:  (i)  The  data  submitted  by 
the  HA  for  the  deconcentration  bonus 
shows  that  the  HA  met  the  requirements 
for  bonus  points  in  paragraph  (h)(l)(i), 
(ii)  or  (iii)  of  this  section,  and  the  latest 
LA  audit  report  states  that  the  auditor 
has  determined  that  the  HA  has  on  file 
documentation  of  its  analysis  of  data 
which  supports  its  submission  to  HUD 
for  bonus  points  under  this  indicator.  5 
points. 

(ii)  The  data  submitted  by  the  HA  for 
the  deconcentration  bonus  does  not 
show  that  the  HA  met  the  requirements 
for  bonus  points  in  paragraph  (h)(l)(i), 
(ii)  or  (iii)  of  this  section,  or  the  latest 
LA  audit  report  does  not  state  that  the 
auditor  has  determined  that  the  HA  has 
on  file  documentation  of  its  analysis  of 
data  which  supports  its  submission  to 
HUD  for  bonus  points  under  this 
indicator.  0  points. 

(iii)  HUD  will  rate  metropoUtan  areas 
within  State  or  regional  HA 
jurisdictions  separately  and  the  separate 
metropolitan  area  ratings  will  then  be 
weighted  by  the  number  of  assisted 
families  with  children  in  each  area  and 
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averaged  to  determine  bonus  points  to 
be  awarded  to  the  State  or  regional  HA. 

(i)  Fair  market  rent  (FMR)  limit  and 
payment  standards.  (1)  This  indicator 
shows  whether:  at  least  98  percent  of 
the  units  newly  leased  under  the  rental 
certificate  program,  other  than  over- 
FMR  tenancies,  have  initial  gross  rents 
at  or  below  the  applicable  FMR  or 
approved  exception  rent  limit;  and 
whether  the  HA  has  adopted  current 
payment  standards  for  the  rental 
voucher  program  by  unit  size  for  each 
FMR  area  in  the  HA  jurisdiction,  and,  if 
applicable,  for  each  HUD-approved 
exception  rent  area  within  an  FMR  area, 
which  payment  standards  do  not  exceed 
the  current  applicable  FMR  or  HUD- 
approved  exception  rent  limits  and 
which  are  not  less  than  80  percent  of  the 
current  FMR/exception  rent  limit 
(unless  a  lower  percent  is  approved  by 
HUD).  If  the  HA  administers  either  the 
rental  certificate  program  or  the  rental 
voucher  program  but  not  both,  only  the 
standard  for  the  program  which  the  HA 
administers  applies.  (24  CFR  982.508(a) 
and  982.5Q5(b)(3)). 

(2)  HUD  verification  method:  HA  data 
submitted  on  the  SEMAP  certification 
form  concerning  payment  standards  and 
MTCS  report — Shows  newly  leased 
certificate  units'  gross  rents  (excluding 
over-FMR  tenancies)  compeired  to  the 
FMR  or  approved  exception  rent. 

(3)  Rating:  (i)  Excluding  over-FMR 
tenancies,  at  least  98  percent  of  the 
imits  newly  leased  imder  the  rental 
certificate  program  have  initial  gross 
rents  at  or  below  the  applicable  FMR  or 
approved  exception  rent  limits,  and  the 
HA's  current  rental  voucher  program 
payment  standards  do  not  exceed  the 
current  applicable  FMR  or  HUD- 
approved  exception  rent  limits  and  are 
not  less  than  80  percent  of  the  current 
FMR/exception  rent  limit  (imless  a 
lower  percent  is  approved  by  HUD).  5 
points. 

(ii)  Excluding  over-FMR  tenancies, 
more  than  2  percent  of  rental  certificate 
program  units  have  been  newly  leased 
at  initial  gross  rents  that  exceed  the 
applicable  FMR/exception  rent  limits, 
or  the  HA's  rental  voucher  program 
payment  standards  exceed  the  FMR/ 
exception  rent  limits  or  are  less  than  80 
percent  of  the  current  FMR/exception 
rent  limit  (unless  a  lower  percent  is 
approved  by  HUD).  0  points. 

Ij)  Annual  reexaminations.  (1)  This 
indicator  shows  whether  the  HA 
completes  a  reexamination  for  each 
participating  family  at  least  every  12 
months.  (24  CFR  5.617). 

(2)  HUD  verification  method:  MTCS 
report — Shows  percent  of 
reexaminations  that  are  more  than  2 
months  overdue.  The  2-month 


allowance  is  provided  only  to 
accommodate  a  possible  lag  in  the  HA's 
electronic  reporting  of  the  annual 
reexamination  on  Form  HUD-50058  and 
to  allow  the  processing  of  the  data  into 
MTCS.  The  2-month  allowance 
provided  here  for  rating  purposes  does 
not  mean  that  any  delay  in  completing 
annual  reexaminations  is  permitted. 

(3)  Rating:  (i)  Fewer  than  5  percent  of 
all  HA  reexaminations  are  more  than  2 
months  overdue.  10  points. 

(ii)  5  to  10  percent  of  all  HA 
reexaminations  are  more  than  2  months 
overdue.  5  points. 

(iii)  More  than  10  percent  of  all  HA 
reexaminations  are  more  than  2  months 
overdue.  0  points. 

(k)  Correct  tenant  rent  calculations. 
(1)  Tliis  indicator  shows  whether  the 
HA  correctly  calculates  tenant  rent  in 
the  rental  certificate  program  and  the 
family's  share  of  the  rent  to  owner  in  the 
rental  voucher  program.  (24  CFR  982 
subpart  K). 

(2)  HUD  verification  method:  MTCS 
report — Shows  percent  of  tenant  rent 
and  family's  share  of  the  rent  to  ov\mer 
calculations  that  are  incorrect  based  on 
data  sent  to  HUD  by  the  HA  on  Forms 
HUD-50058.  The  MTCS  data  used  for 
verification  cover  only  regular 
certificate  and  voucher  program 
tenancies  and  do  not  include  rent 
calculation  discrepancies  for  over-FMR 
tenancies  in  the  rental  certificate 
program,  for  manufactured  home  owner 
rentals  of  manufactured  home  spaces,  or 
for  proration  of  assistance  under  the 
noncitizen  rule. 

(3)  Ratings:  (i)  2  percent  or  fewer  of 
HA  tenant  rent  and  family's  share  of  the 
rent  to  owner  calculations  are  incorrect. 
5  points. 

(ii)  More  than  2  percent  of  HA  tenant 
rent  and  family's  share  of  the  rent  to 
owner  calculations  are  incorrect.  0 
points. 

(1)  Pre-contract  housing  quality 
standards  (HQS)  inspections.  (1)  This 
indicator  shows  whether  newly  leased 
imits  pass  HQS  inspection  on  or  before 
the  baginning  date  of  the  assisted  lease 
and  HAP  contract.  (24  CFR  982.305). 

(2)  HUD  verification  method:  MTCS 
report — Shows  percent  of  newly  leased 
units  where  the  beginning  date  of  the 
assistance  contract  is  before  the  date  the 
unit  passed  HQS  inspection. 

(3)  Rating:  (i)  98  to  99  percent  of 
newly  leased  units  passed  HQS 
inspection  before  the  beginning  date  of 
the  assisted  lease  and  HAP  contract.  5 
points. 

(ii)  Fewer  than  98  percent  of  newly 
leased  units  passed  HQS  inspection 
before  the  beginning  date  of  the  assisted 
lease  and  HAP  contract.  0  points. 


(m)  Annual  HQS  inspections.  (1)  This 
indicator  shows  whether  the  HA 
inspects  each  imit  under  contract  at 
least  annually.  (24  CFR  982.405(a)) 

(2)  HUD  verification  method:  MTCS 
report — Shows  percent  of  HQS 
inspections  that  are  more  than  2  months 
overdue.  The  2-month  allowance  is 
provided  only  to  accommodate  a 
possible  lag  in  the  HA's  electronic 
reporting  of  the  annual  HQS  inspection 
on  Form  HUD-50058,  and  to  allow  the 
processing  of  the  data  into  MTCS.  The 
2-month  allowance  provided  here  for 
rating  purposes  does  not  mean  that  any 
delay  in  completing  annual'HQS 
inspections  is  permitted. 

(3)  Rating:  (ij  Fewer  than  5  percent  of 
annual  HQS  inspections  of  units  under 
contract  are  more  than  2  months 
overdue.  10  points. 

(ii)  5  to  10  percent  of  all  annual  HQS 
inspections  of  units  imder  contract  are 
more  than  2  months  overdue.  5  points. 

(iii)  More  than  10  percent  of  all 
annual  HQS  inspections  of  units  imder 
contract  are  more  than  2  months 
overdue.  0  points. 

(n)  Lease-up.  (1)  This  indicator  shows 
whether  the  HA  enters  HAP  contracts 
for  the  number  of  units  imder  budget  for 
at  least  one  year. 

(2)  HUD  verification  method:  Percent 
of  units  leased  during  the  last 
completed  PIA  fiscal  year  as  determined 
by  taking  unit  months  under  HAP 
contract  as  shown  on  HA's  latest 
approved  year-end  operating  statement 
divided  by  12,  and  dividing  by  the 
number  of  units  budgeted  as  shov^rn  on 
the  HA's  approved  budget  for  the  same 
HA  fiscal  year. 

(3)  Rating:  (i)  The  percent  of  units 
leased  during  the  last  HA  fiscal  year  was 
98  percent  or  more.  20  points. 

(li)  The  percent  of  units  leased  during 
the  last  HA  fiscal  year  was  95  to  97 
percent.  15  points; 

(iii)  The  percent  of  units  leased 
during  the  last  HA  fiscal  year  was  less 
than  95  percent.  0  points. 

(o)  Family  self-sufficiency  (FSS) 
enrollment  and  escrow  accounts.  (1) 
This  indicator  applies  only  to  HAs  with 
mandatory  FSS  programs.  The  indicator 
consists  of  2  components  which  show 
whether  the  HA  has  enrolled  families  in 
the  FSS  program  as  required,  and  the 
extent  of  the  HA's  progress  in 
supporting  FSS  by  measuring  the 
percent  of  current  FSS  participants  with 
FSS  progress  reports  entered  in  MTCS 
that  have  had  increases  in  earned 
income  which  resulted  in  escrow 
account  balances.  (24  CFR  984.105  and 
984.305) 

(2)  HUD  verification  method:  MTCS 
report — Shows  number  of  families 
currently  enrolled  in  FSS.  This  number 
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is  divided  by  the  number  of  mandatory 
FSS  slots  based  on  funding  reserved  for 
the  HA  through  the  second  to  last 
completed  Federal  fiscal  year  or  based 
on  a  reduced  number  of  mandatory  slots 
under  a  HUD-approved  exception.  An 
MTCS  report  also  shows  the  percent  of 
FSS  families  with  FSS  progress  reports 
who  have  escrow  account  balances. 
HUD  also  uses  information  reported  on 
the  SEMAP  certification  by  initial  HAs 
concerning  FSS  famiUes  enrolled  in 
their  FSS  programs  but  who  have 
moved  under  portability  to  the 
jurisdiction  of  another  HA. 

(3)  Rating:  (i)  The  HA  has  filled  80 
percent  or  more  of  its  mandatory  FSS 
slots  and  30  percent  or  more  of  FSS 
families  have  escrow  account  balances. 
10  points. 

(ii)  The  HA  has  filled  60  to  79  percent 
of  its  mandatory  FSS  slots  and  30 
percent  or  more  of  FSS  famiUes  have 
escrow  account  balances.  8  points. 

(iii)  The  HA  has  filled  80  percent  or 
more  of  its  mandatory  FSS  slots,  but 
fewer  than  30  percent  of  FSS  families 
have  escrow  account  balances.  5  points. 

(iv)  30  percent  or  more  of  FSS 
families  have  escrow  account  balances, 
but  fewer  than  60  percent  of  the  HA's 
mandatory  FSS  slots  are  filled.  5  points. 

(v)  The  HA  has  filled  60  to  70  percent 
of  its  mandatory  FSS  slots,  but  fewer 
than  30  percent  of  FSS  families  have 
escrow  account  balances.  3  {>oints. 

(vi)  The  HA  has  filled  fewer  than  60 
percent  of  its  mandatory  FSS  slots  and 
less  than  30  percent  of  FSS  families 
have  escrow  account  balances.  0  points. 

Subpart  B— Program  Opafation 

S  985.1 01    SEMAP  certification. 

(a)  An  HA  must  submit  the  HUD- 
required  SEMAP  certification  form 
within  60  calendar  days  after  the  end  of 
its  fiscal  year. 

(1)  The  certification  must  be  approved 
by  HA  board  resolution  and  be  signed 
by  the  board  of  commissioners 
chairperson  and  by  the  HA  executive 
director.  If  the  HA  is  a  unit  of  local 
government  or  a  state,  a  resolution 
approving  the  certification  is  not 
required,  and  the  certification  must  be 
executed  by  the  Section  8  program 
director  and  by  the  chief  executive 
officer  of  the  unit  of  government  or  his 
or  her  designee. 

(2)  An  HA  that  subcontracts 
administration  of  its  program  to  one  or 
more  subcontractors  shall  require  each 
subcontractor  to  submit  the 
subcontractor's  own  SEMAP 
certification  on  the  HUD-prescribed 
form  to  the  HA  in  support  of  the  HA's 
SEMAP  certification  to  HUD.  The  HA 


shall  retain  subcontractor  certifications 
for  3  years. 

(3)  An  HA  may  include  with  its 
SEMAP  certification  any  information 
bearing  on  the  accuracy  or  completeness 
of  the  information  used  by  the  HA  in 
providing  its  certification. 

(b)  Failure  of  an  HA  to  submit  its 
SEMAP  certification  within  60  calendar 
days  after  the  end  of  its  fiscal  year  will 
result  in  an  overall  performance  rating 
of  troubled  and  the  HA  will  be  subject 
to  the  requirements  at  §  985.107. 

(c)  An  HA's  SEMAP  certification  is 
subject  to  HUD  verification  by  an  on-site 
confirmatory  review  at  any  time. 
(Information  collection  requirements  in 
this  section  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  2577-0215) 

S  985.102    SEMAP  proflto. 

Upon  receipt  of  the  HA's  SEMAP 
certification,  HUD  will  rate  the  HA's 
performance  under  each  SEMAP 
indicator  in  accordance  with  §  985.3. 
HUD  will  then  prepare  a  SEMAP  profile 
for  each  HA  which  shows  the  rating  for 
each  indicator,  sums  the  indicator 
ratings,  and  divides  by  the  total  possible 
points  to  arrive  at  an  HA's  overall 
SEMAP  score.  SEMAP  scores  shall  be 
rounded  off  to  the  nearest  whole 
percent. 

S  985.103    SEMAP  score  and  overall 
performance  rating. 

(a)  High  performer  rating.  HAs  with 
SEMAP  scores  of  at  least  90  percent 
shall  be  rated  high  performers  under 
SEMAP.  HAs  that  achieve  an  overall 
performance  rating  of  high  performer 
may  receive  national  recognition  by  the 
Department  and  may  be  given 
competitive  advantage  under  notices  of 
fund  availabihty. 

(b)  Standard  rating.  HAs  with  SEMAP 
scores  of  60  to  89  percent  shall  be  rated 
standard. 

(c)  Troubled  rating.  HAs  widi  SEMAP 
scores  of  less  than  60  percent  shall  be 
rated  troubled. 

(d)  Modified  or  withheld  rating.  (1) 
Notwithstanding  an  HA's  SEMAP  score, 
HUD  may  modify  or  withhold  an  HA's 
overall  performance  rating  when 
warranted  by  circumstances  which  have 
bearing  on  the  SEMAP  indicators  such 
as  an  HA's  appeal  of  its  overall  rating, 
adverse  Utigation,  a  conciliation 
agreement  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  fair  housing  and 
equal  opportunity  monitoring  and 
compliance  review  findings,  fraud  or 
misconduct,  audit  findings  or 
substcmtial  noncompliance  with 
program  requirements. 

(2)  Notwithstanding  an  HA's  SEMAP 
score,  if  the  latest  LA  report  submitted 


for  the  HA  under  the  Single  Audit  Act 
indicates  that  the  auditor  is  unable  to 
provide  an  opinion  as  to  whether  the 
HA's  financial  statements  are  presented 
fairly  in  all  material  respects  in 
conformity  with  generally  accepted 
accounting  principals,  or  an  opinion 
that  the  schedule  of  expenditures  of 
Federal  awards  is  presented  fairly  in  all 
material  respects  in  relation  to  the 
financial  statements  taken  as  a  whole, 
the  HA  will  automatically  be  given  an 
overall  performance  rating  of  troubled 
and  the  HA  will  be  subject  to  the 
reouirements  at  §  985.107. 

(3)  When  HUD  modifies  or  withholds 
an  overall  performance  rating  for  any 
reason  it  shall  explain  in  writing  to  the 
HA  the  reasons  for  the  modification  or 
for  withholding  the  rating. 

S086.104    HA  right  of  appeal  of  overall 
ratihg. 

An  HA  may  appeal  its  ovwall 
performance  rating  to  HUD  by  providing 
justification  of  the  reasons  for  its  appeal. 
An  appeal  made  to  a  HUD  hub  or 
program  center  or  to  the  HUD  Troubled 
Agency  Recovery  Center  and  denied 
may  be  further  appealed  to  the  Assistant 
Secretary. 

§985.105    HUD  SEMAP  responsibilities. 

(a)  Annual  review.  HUD  shall  assess 
each  HA's  performance  under  SEMAP 
annually  and  shall  assign  each  HA  a 
SEMAP  score  and  overall  performance 
rating. 

(b)  Notification  to  HA.  No  later  than 
120  calendar  days  after  the  HA's  fiscal 
year  end,  HUD  shall  notify  each  HA  in 
writing  of  its  rating  on  each  SEMAP 
indicator,  of  its  overall  SEMAP  score 
and  of  its  overall  performance  rating 
(high  performer,  standard,  troubled). 
The  HUD  notification  letter  shall 
identify  and  require  correction  of  any 
SEMAP  deficiencies  (indicator  rating  of 
zero)  vdthin  45  calendar  days  from  date 
of  HUD  notice. 

(c)  On-site  confirmatory  review.  HUD 
may  conduct  an  on-site  confirmatory 
review  to  verify  the  HA  certification  and 
the  HUD  rating  under  any  indicator. 

(d)  Changing  rating  from  troubled. 
HUD  must  conduct  an  on-site 
confirmatory  review  of  an  HA's 
performance  before  changing  any 
annual  overall  performance  rating  from 
troubled  to  standard  or  high  performer. 

(e)  Appeals.  HUD  must  review, 
consider  and  provide  a  final  written 
determination  to  an  HA  on  its  appeal  of 
its  overall  performance  rating. 

(f)  Corrective  action  plans.  HUD  must 
review  the  adequacy  and  monitor 
implementation  of  HA  corrective  action 
plans  submitted  under  §  985.106(c)  or 

§  985.107(c)  and  provide  technical 
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assistance  to  help  the  HA  improve 
program  management.  If  an  HA  is 
assigned  an  overall  performance  rating 
of  troubled,  the  HA's  corrective  action 
plan  must  be  approved  in  writing  by 
HUD. 

S  985.106    Required  actions  for  SEMAP 
deficiencies. 

(a)  When  the  HA  receives  the  HUD 
notification  of  its  SEMAP  rating,  an  HA 
must  correct  any  SEMAP  deficiency 
(indicator  rating  of  zero)  within  45 
calendar  days  from  date  of  HUD  notice. 

(b)  The  HA  must  send  a  written  report 
to  HUD  describing  its  correction  of  any 
identified  SEMAP  deficiency. 

(c)  If  an  HA  fails  to  correct  a  SEMAP 
deficiency  within  45  calendar  days  as 
required,  HUD  may  then  require  the  HA 
to  prepare  and  submit  a  corrective 
action  plan  for  the  deficiency  within  30 
calendar  days  bom  the  date  of  HUD 
notice. 

(Information  collection  requirements  in  this 
section  have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2577-0215) 

§985.107    Required  actions  for  HA  witti 
troubled  perfonnance  rating. 

(a)  Required  on-site  review.  Upon 
assigning  an  overall  performance  rating 
of  troubled,  HUD  must  conduct  an  on- 
site  review  of  HA  program  management 
to  assess  the  magnitude  and  seriousness 
of  the  HA's  noncompliance  with 
performance  requirements. 

(b)  HUD  written  report.  HUD  must 
provide  the  HA  a  written  report  of  its 
on-site  review  containing  HUD  findings 
of  program  management  deficiencies, 
the  apparent  reasons  for  the 
deficiencies,  and  recommendations  for 
improvement. 


(c)  HA  corrective  action  plan.  Upon 
receipt  of  the  HUD  written  report  on  its 
on-site  review,  the  HA  must  write  a 
corrective  action  plan  and  submit  it  to 
HUD  for  approval.  The  corrective  action 
plan  must: 

(1)  Specify  goals  to  be  achieved; 

(2)  Identify  obstacles  to  goal 
achievement  and  ways  to  eliminate  or 
avoid  them; 

(3)  Identify  resources  that  will  be  used 
or  sought  to  achieve  goals; 

(4)  Identify  an  HA  staff  person  with 
lead  responsibility  for  completing  each 
goal; 

(5)  Identify  key  tasks  to  reach  each 
goal; 

(6)  Specify  time  fiames  for 
achievement  of  each  goal,  including 
intermediate  time  frames  to  complete 
each  key  task;  and 

(7)  Provide  for  regular  evaluation  of 
progress  toward  improvement. 

(8)  Be  signed  by  the  HA  board  of 
commissioners  chairperson  and  by  the 
HA  executive  director.  If  the  HA  is  a 
unit  of  local  government  or  a  state,  the 
corrective  action  plan  must  be  signed  by 
the  Section  8  program  director  and  by 
the  chief  executive  officer  of  the  unit  of 
govenmient  or  his  or  her  designee. 

(d)  Monitoring.  The  HA  and  HUD 
must  monitor  the  HA's  implementation 
of  its  corrective  action  plan  to  ensure 
performance  targets  are  met. 

(e)  Use  of  administrative  fee  reserve 
prohibited.  Any  HA  assigned  an  overall 
performance  rating  of  troubled  may  not 
use  any  part  of  the  administrative  fee 
reserve  for  other  housing  purposes  (see 
24  CFR  982.155(b)). 

(f)  Upgrading  poor  performance 
rating.  HUD  shall  change  an  HA's 
overall  perfonnance  rating  firom 


/" 


troubled  to  standard  or  high  performer 
if  HUD  determines  that  a  change  in  the 
rating  is  warranted  because  of  improved 
HA  performance  and  an  improved 
SEMAP  score. 

(Information  collection  requirements  in  this 
section  have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
niunber  2577-0215) 

§985.108    SEIMAP  records. 

HUD  shall  maintain  SEMAP  files, 
including  certifications,  notifications, 
appeals,  corrective  action  plans,  and 
related  correspondence  for  at  least  3 
years. 

(Information  collection  requirements  in  this 
section  have  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  2577-0215) 

§985.109    Default  under  the  Annual 
Contributions  Contract  (ACC). 

HUD  may  determine  that  an  HA's 
failure  to  correct  identified  SEMAP 
deficiencies  or  to  prepare  and 
implement  a  corrective  action  plan 
required  by  HUD  constitutes  a  default 
under  the  ACC. 

Subpart  C— Physical  Assessment 
Component  [ReservecQ 

2.  Sections  985.102,  985.103, 
985.105(a),  (b),  (d)  and  (e),  and  985.107 
are  stayed  until  further  notice. 

Dated:  August  28, 1998. 

Deborah  Vincent, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

(FR  Doc.  98-23820  Filed  9-9-98;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

List  of  Correspondence— Office  of 
Special  Education  and  Retiabiiitative 

agency:  Department  of  Education. 
action:  List  of  correspondence  from 
January  2. 1998  through  March  31, 1998 

summary:  The  Secretary  is  pubUshing 
the  following  list  pursuant  to  section 
607(d)  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA). 
Under  section  607(d)  of  IDEA,  the 
Secretary  is  required,  on  a  quarterly 
basis,  to  publish  in  the  Federal  Register 
"a  Ust  of  correspondence  from  the 
Department  of  Education  received  by 
individuals  diuing  the  previous  quarter 
that  describes  the  interpretations  of  the 
Department  of  Education  of  this  Act  or 
the  regulations  implemented  pursuant 
to  this  Act." 

FOR  FURTHER  INFORMATION  CONTACT: 
JoLeta  Reynolds  or  Rhonda  Weiss. 
Telephone:  (202)  205-5507.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
5465  or  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday,  except  Federal 
hoUdays. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternate  format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  Katie  Mincey,  Director  of  the 
Alternate  Formats  Center.  Telephone: 
(202)  205-8113. 

SUPPLEMENTARY  INFORMATION:  The 
following  list  identifies  correspondence 
from  the  Department  issued  between 
January  2, 1998  and  March  31, 1998. 

Included  on  the  list  are  those  letters 
that  contain  interpretations  of  the 
requirements  of  IDEA  and  its 
implementing  regulations,  as  well  as 
letters  that  the  Department  beUeves  will 
assist  the  public  in  imderstanding  the 
requirements  of  the  law  and  its 
regulations.  The  date  and  topic 
addressed  by  a  letter  are  identified,  and 
s\mimary  information  is  also  provided, 
as  appropriate.  To  protect  the  privacy 
interests  of  the  individual  or  individuals 
involved,  personally  identifiable 
information  has.been  deleted,  as 
appropriate. 

Part  A— General  Provisions 

Section  602    Definitions 

Topic  Addressed:  DisabiUty  Categories 

•  Letter  dated  January  12, 1998  to  an 
individual,  (personally  identifiable 
information  redacted),  regarding 
provision  of  special  education  services 


to  a  child  with  a  sexually  transmitted 

oiS6&S6 

•  Letter  dated  March  31, 1998  to  U. 
S.  Congressman  Thomas  C.  Sawyer 
regarding  eligibility  of  children  with 
Attention  Deficit  Disorder  under  the 
"other  health  impairment"  category. 

Section  607    Requirements  for 
Prescribing  Regulations 

Topic  Addressed:  Apphcable 
Regulations 

•  Letter  dated  February  20, 1998  to 
Ms.  Larisa  Cimimings,  Esq.,  Oakland, 
California,  regarding  applicability  of 
ciurent  regulations  while  publication  of 
final  regulations  is  pending. 

Part  B — Assistance  for  Education  of  All 
Children  With  Disabilities 

Section  612    State  Eligibility 

Topic  Addressed:  Free  Appropriate 
PubUc  Education 

•  Letter  dated  January  8, 1998  to  Ms. 
Margie  Best.  Esq..  Chicago.  Illinois, 
regarding  which  school  district  is 
obUgated  to  provide  special  educational 
services  to  a  disabled  child  whose 
parents  are  divorced,  if  the  child  lives 
in  a  school  district  other  than  where  the 
mother  resides,  and  the  father's 
whereabouts  are  imknown. 

•  Letter  dated  January  8, 1998  to  Mrs. 
Faanati  Penitusi,  American  Samoa 
Parent  Network,  regarding  when 
charging  of  incidental  fees  is 
permissible. 

•  Letter  dated  February  11, 1998  to  an 
individual,  (personally  identifiable 
information  redacted),  regarding  a 
school  district's  obUgation  to  continue 
to  make  a  hee  appropriate  public 
education  (FAPE)  available  to  a  disabled 
student  who  breaks  a  student  behavior 
contract. 

•  Letter  dated  February  23, 1998  to  an 
individual,  (personally  identifiable 
information  redacted),  regarding  school 
district's  obligation  to  ensure  the 
provision  of  FAPE  despite  lack  of 
adequate  persoimel  or  resources. 

Topic  Addressed:  Free  Appropriate 
Public  Education  for  Eligible  Youth 
With  DisabiUties  Incarcerated  in  Adult 
Prisons 

•  Letter  dated  March  11, 1998  to  an 
individual,  (personally  identifiable 
information  redacted),  regarding 
flexibility  afforded  to  States  in  meeting 
their  obligations  to  provide  FAPE  to  this 
population  of  disabled  students. 

Topic  Addressed:  Least  Restrictive 
Environment 

•  Letter  dated  February  4, 1998  to 
William  R.  Bauer,  Director,  The  Day 
School,  Pittsburgh,  Pennsylvania, 


regarding  the  requirement  in  the  IDEA 
Amendments  of  1997  addressing  a 
funding  mechanism  by  which  a  State 
distributes  State  funds  based  on  the 
setting  in  which  a  disabled  child  is 
receiving  services. 

Topic  Addressed:  Children  With 
Disabilities  Placed  in  Private  Schools  by 
Their  Parents 

•  Letter  dated  January  29, 1998  to 
U.S.  Congressman  Richard  Burr, 
regarding  the  appUcability  to  public 
agencies,  not  personnel  of  private 
sdiools  or  facilities,  of  the  Part  B 
requirements  governing  services  to 
children  with  disabiUties  placed  in 
private  schools  by  their  parents. 

•  Letter  dated  February  26, 1998  to 
Dr.  James  F.  McKethan,  Director, 
Exceptional  Children's  Program, 
Cumberland  County  Schools, 
Fayetteville,  North  Carolina,  regarding 
the  nature  and  extent  of  school  districts' 
obligations  to  this  class  of  disabled 
students. 

Topic  Addressed:  General  Supervision 

•  Letter  dated  January  7, 1998  to  Dr. 
Ora  Spann,  Director,  Office  of  Programs 
for  Children  with  Disabilities,  South 
Carolina  Department  of  Education, 
regarding  State  education  standards. 

•  Letter  dated  January  8. 1998  to  Dr. 
Bill  East.  Assistant  Director,  Division  of 
Special  Education  Services,  Alabama 
Department  of  Education,  and  letter 
dated  January  8, 1998  to  an  individual, 
(personally  identifiable  information 
redacted),  regarding  State  complaint 
procedures  and  State  educational 
agency  responsibility  to  ensiu«  timely 
resolution  of  State  complaints. 

Topic  Addressed:  Participation  of 
Children  With  Disabilities  in  State  and 
District- Wide  Assessments 

•  Letter  dated  February  2, 1998  to  Ms. 
Patti  J.  Muhlenkamp,  Wyoming 
Department  of  Education,  regarding 
importance  of  compliance  with  this 
requirement. 

Section  614    Evaluations,  Eligibility 
Determinations,  Individualized 
Education  Programs,  and  Educational 
Placements 

Topic  Addressed:  Evaluations 

•  Letter  dated  February  25, 1998  to 
Ms.  Linda  Maron,  Acting  Assistant 
Executive  Director  for  Unified  Services, 
Minneapolis  Public  Schools, 
Minneapolis,  Minnesota,  regarding 
requirements  applicable  to  evaluations 
and  reevaluations  of  children  suspected 
of  having  learning  disabiUties  and 
mental  impairments. 

•  Letter  dated  March  3, 1998  to  an 
individual  (personally  identifiable 
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information  redacted),  regarding 
additional  protections  in  IDEA 
Amendments  of  1997  to  address  over- 
identification  of  minority  students  in 
special  education. 

Topic  Addressed:  Individualized 
Education  Programs 

•  Letter  dated  January  23, 1998  to 
John  B.  Heskett,  Assistant 
Commissioner.  Division  of  Special 
Education,  Department  of  Elementary 
and  Secondary  Education,  Jefferson 
City,  Missoiui,  regarding  participation 
on  lEP  teams  of  individuals  invited  at 
the  request  of  parents. 

•  Letter  dated  March  31. 1998  to  U.S. 
Senator  Tom  Harkin  regarding  use  of 
positive  behavioral  interventions, 
strategies,  and  supports. 

Section  61 5    Procedural  Safeguards 

Topic  Addressed:  Notice  to  Parents 

•  Letter  dated  March  31, 1998  to  an 
individual,  (personally  identifiable 
information  redacted),  regarding  the 
types  of  information  parents  are  entitled 
to  receive  about  their  child's 
educational  program. 

Topic  Addressed:  Due  Process  Hearings 

•  Letter  dated  March  6, 1998  to  an 
individual,  (personally  identifiable 
information  redacted),  regarding  the 
Department's  lack  of  jurisdiction  over 
decisions  reached  in  a  due  process 
hearing  or  subsequent  court  action,  and 
the  Department's  inability  to  grant  relief 
to  parties  involved  in  such  proceedings. 

Topic  Addressed:  Discipline  Procediues 

•  Letter  dated  January  20, 1998  to 
U.S.  Senator  Thad  Coclu-an  and  letter 
dated  March  13, 1998  to  an  individual, 
(personally  identifiable  information 
redacted),  regarding  options  available  to 
school  authorities  in  disciplining 
disabled  students. 

•  Letter  dated  February  23, 1998  to  an 
individual,  (personally  identifiable 
information  redacted),  regarding 
educational  services  for  disabled 
students  expelled  from  school. 


Part  C— Infants  and  Toddlers  With 
Disabilities  [Previously  Part  H] 

Sections  631-641 

Topic  Addressed:  General  Information 
About  Statutory  Changes  Made  to  Part  C 
by  IDEA  Amendments  of  1997 

•  OSEP  Memorandiun  98-1  dated 
January  7, 1998  to  interested  parties, 
entitled  "Information  Related  to 
Statutory  Changes  to  Part  H  of  IDEA." 

Section  632    Definitions 

Topic  Addressed:  Provision  of  Early 
Intervention  Services  at  No  Cost 

•  Letter  dated  March  4, 1998  to 
Maureen  Greer,  Assistant  Deputy 
Director,  Bureau  of  Child  Development, 
Family  and  Social  Services 
Administration,  Indianapolis.  Indiana, 
regarding  when  States  can  access 
Medicaid  and  private  insurance  in 
ensuring  the  provision  of  appropriate 
early  intervention  services. 

Section  634    Eligibility 

Topic  Addressed:  Obligation  to  Serve 
All  Infants  and  Toddlers  With 
Disabilities  in  the  State  and  Their 
Families 

•  Letter  dated  January  7, 1998  to  Mr. 
Carlos  Flores,  Manager.  Prevention  and 
Children  Services  Branch.  Department 
of  Developmental  Services,  Sacramento, 
California,  regarding  the  relationship 
between  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act  of 
1996  and  Part  H,  now  Part  C. 

Section  635    Requirements  for 
Statewide  System 

Topic  Addressed:  Persoimel  Standards 

•  Letter  dated  March  6, 1998  to  Ouida 
Holder,  Coordinator,  Early  Intervention 
Program,  Alabama  Department  of 
RehabiUtation  Services,  regarding 
personnel  standards  for  providers  of 
special  instruction. 


Part  D — National  Activities  to  Improve 
Education  of  Children  With  Disabilities 

Section  652    Eligibility  and 
Collaborative  Process.  Section  653 
Applications,  Section  654  Use  of  Funds 

Topic  Addressed:  State  Program 
Improvement  Grants  for  Children  With 

Disabilities 

•  OSEP  Memorandum  98-4  dated 
February  24, 1998  to  interested  parties, 
entitled  "Guidance  Related  to  State 
Program  Improvement  Grants  to 
Improve  Education  for  Children  with 
Disabilities." 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf.  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or.  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free,  1-800-222-4922.  The 
documents  are  located  imder  Option 
G — Files/ Announcements,  Bulletins, 
and  Press  Releases. 

Note:  Tlie  official  version  of  a  document  is 
the  document  published  in  the  Federal 


Dated:  September  3. 1998. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.027.  Assistance  to  States  for 
Education  of  Children  with  Disabilities) 
Curtis  L.  Richards, 
Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Senices. 
[FR  Doc.  98-24239  Filed  9-9-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  172, 173, 174, 175, 176 
and  177 

[Docket  No.  RSPA-97-2850  (HM-169B)1 

RIN  2137-AD14 

Hazardous  Materials:  Withdrawal  of 
Radiation  Protection  Program 
Requirement 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Final  rule. 

summary:  RSPA  is  removing  regulations 
on  "Radiation  Protection  Pro-am"  and 
related  modal  provisions  that  require 
persons  who  offer,  accept  for 
transportation,  or  transport  radioactive 
materials  to  develop  and  maintain  a 
written  radiation  protection  program. 
This  action  is  necessary  to  address 
difficulties  and  complexities  concerning 
implementation  of  and  compliance  with 
the  requirements  for  a  radiation 
protection  program,  as  evidenced  by 
comments  received  from  the  radioactive 
material  transportation  industry  and 
other  interested  parties. 
DATE:  Effective  date:  September  10, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Fred  D.  Ferate  11,  Office  of  Hazardous 
Materials  Technology.  (202)  366-4545, 
or  Charles  E.  Betts,  Office  of  Hazardous 
Materials  Standards,  (202)  366-8553, 
RSPA,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW, 
Washington,  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  28, 1995,  RSPA 
published  a  final  rule  in  the  Federal 
Register  under  Docket  No.  HM-169A 
(60  FR  50292).  The  changes  made  in 
HM-169A  were  part  of  RSPA's  ongoing 
effort  to  harmonize  the  Hazardous 
Materials  Regulations  (HMR;  49  CFR 
parts  171-180)  with  international 
standards  and  to  improve  radiation 
safety  for  workers  and  the  public  diuing 
the  transportation  of  radioactive 
materials. 

One  of  the  substantive  regulatory 
changes  under  HM-169A  was  a 
requirement  to  develop  and  maintain  a 
written  radiation  protection  program 
(RPP).  The  RPP  requirements  are  found 
in  subpart  I  of  part  172  of  the  HMR. 
Implementation  provisions  for  rail,  air, 
vessel  and  highway  are  found  in 
§§  174.705, 175.706, 176.703,  and 
177.827,  respectively.  The  RPP 


requirements  apply,  with  certain 
exceptions,  to  each  person  who  offers 
for  transportation,  accepts  for 
transportation,  or  transports  Class  7 
(radioactive)  materials.  Compliance 
with  the  RPP  requirements  was  required 
after  October  1,1997. 

Following  publication  of  the 
September  28, 1995  final  rule,  many 
comments  were  received  concerning 
technical  difficulties  in  implementing 
the  RPP  requirements.  Subsequently,  on 
April  19, 1996,  RSPA  pubUshed  in  the 
Federal  Register  a  request  for  comments 
on  the  implementation  of  the  RPP 
requirements  (Notice  96-7;  61  FR 
17349).  In  Notice  96-7,  RSPA  stated  its 
intention  to  develop  guidance  for  the 
radioactive  material  industry  to 
facilitate  compliance  with  the  RPP 
requirements. 

RSPA  received  23  comments  in 
response  to  Notice  96-7.  After 
considering  these  comments,  RSPA 
decided  that  the  concerns  expressed 
could  not  all  be  resolved  through 
guidance;  new  rulemaking  was  required 
in  order  to  adequately  address  many  of 
the  issues  raised  in  the  comments. 
RSPA  determined  that  the  current  RPP 
requirements  in  subpart  I  of  part  172, 
and  §§  173.441, 174.705, 175.706, 
176.703  and  177.827  should  be 
withdrawn,  because  the  RPP  could  not 
be  corrected  without  significant  review 
and  a  further  rulemaking  action. 
Accordingly,  RSPA  published  a  direct 
final  rule  on  September  2, 1997  (62  FR 
46214),  withdrawing  the  RPP 
requirements  effective  September  30, 
1997,  imless  an  adverse  comment  or 
nodce  of  intent  to  file  an  adverse 
comment  was  received  by  September 
30, 1997.  Because  RSPA  received  two 
adverse  comments  the  direct  final  rule 
was  revoked  in  a  separate  rulemaking 
action.  As  a  result  of  the  direct  final  rule 
revocation,  on  December  22. 1997  (62 
FR  66898),  RSPA  pubUshed  a  notice  of 
proposed  rulemaking  (NPRM)  (HM- 
169B;  62  FR  66903)  proposing  to  amend 
the  Hazardous  Materials  Regulation  by 
removing  subpart  I  of  49  CFR  part  172, 
"Radiation  Protection  Program"  and 
related  modal  provisions  that  require 
persons  who  offer,  accept  for 
transportation  or  transport  radioactive 
materials  to  develop  and  maintain  a 
written  radioactive  protection  program. 

In  a  final  rule  published  under  HM- 
169B  (62  FR  66900).  RSPA  also 
extended  imtil  October  1, 1999,  the  date 
for  compliance  with  the  RPP 
requirements,  because  RSPA  believed 
that  requiring  compliance  with 
requirements,  which  in  the  NPRM  are 
being  proposed  to  be  withdrawn,  would 
be  inappropriate. 


II.  Conunents  Received 

A  total  of  14  comments  were  received 
in  response  to  the  December  22, 1997 
NPRM.  Commenters  represented  electric 
power  utilities,  radiopharmaceutical 
manufacturers,  and  other  offerors  and 
carriers  of  radioactive  materials. 
Thirteen  of  the  fourteen  commenters 
agreed  with  the  proposal  in  the  NPRM, 
citing  modal  differences  as  a  factor 
which  makes  application  of  the  RPP 
requirements  difficult.  Examples  given 
by  commenters  include  difficulties  in 
tracking  doses  to  railroad  workers  and 
ship  crews  because  rail  cars  are 
generally  transferred  between  carriers 
during  transport,  and  because  most 
ships  are  registered  under  foreign  flags 
and  also  operate  in  foreign  ports. 
Several  commenters  also  stated  that 
personnel  involved  in  bulk  or 
containerized  transport  of  radioactive 
material  by  highway,  rail,  or  vessel 
usually  receive  much  lower  doses  of 
radioactivity  than  workers  that  handle 
non-bulk  shipments. 

Additional  comments  pointed  to 
ambiguities  in  the  RH*  requirements. 
These  commenters  stated  that  the 
regulations  do  not  make  clear  whether 
the  200  transport  index  (TI)  threshold  to 
qualify  for  an  exception  is  to  be  applied 
over  an  entire  company  or  at  each  site; 
that  concepts  such  as  "approved  by  a 
Federal  or  state  agency"  and 
"occupationally  exposed  hazmat 
worker"  are  vague;  and  that  the 
requirement  to  monitor  occupationally 
exposed  hazmat  workers  appears  to  be 
too  inclusive  and  may  be  interpreted  to 
cover  workers  whose  doses  would  be 
expected  to  be  below  the  limit  of 
detection  of  the  dosimeters.  Most 
commenters  noted  the  difficulty  of 
being  able  to  assure  compUance  with 
the  requirements  cited  in  the  regulations 
for  dose  and  dose  rate  limits  for 
members  of  the  general  pubUc. 

Several  commenters  cited 
inconsistencies  with  other  regulations. 
For  example,  in  contrast  to  the  HMR, 
the  Nuclear  Regulatory  Commission 
(NRC)  regulations  and  Environmental 
Protection  Agency  guideUnes  do  not 
include  a  quarterly  occupational  dose 
limit,  or  a  weekly  dose  or  a  dose  rate 
limit  for  members  of  the  public;  the 
HMR  criteria  for  determining  whether 
monitoring  is  required  differ 
appreciably  from  those  in  the 
International  Atomic  Energy  Agency 
(IAEA)  regulations;  the  HMR  annual 
limit  for  members  of  the  public  is 
different  from  that  of  the  NRC  and  the 
IAEA  regulations;  the  HMR 
recordkeeping  requirements  are 
different  from  the  NRC's;  and  the  HMR 
require  monitoring  of  occupationally 
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exposed  hazmat  workers,  while  the  NRC 
requires  monitoring  adult  workers  with 
personal  dosimetry  only  if  their  annual 
dose  is  likely  to  exceed  5  millisieverts. 

One  commenter  additionally  noted 
that  entities  with  an  RPP  are  required  to 
comply  with  the  stated  dose  Umits  for 
members  of  the  general  public,  while 
entities  which  qualify  for  an  exception 
are  not.  Commenters  also  stated  that 
implementation  of  the  RPP 
requirements  would  force  affected 
shippers  and  carriers  to  adopt  the  most 
conservative  approach,  leading  to 
unnecessarily  high  costs  and  potentially 
causing  some  carriers  to  no  longer  carry 
radioactive  materials. 

One  commenter  stated  that  RSPA 
should  not  remove  the  RPP 
requirements  from  the  HMR.  The 
commenter  stated  that  all  shippers  and 
consignees  of  radioactive  materials 
already  have  formal,  approved,  written 
procediu^s  for  the  handling  of 
radioactive  material  and  exposure 
monitoring  for  their  persoimel  and  as  a 
result,  all  shippers  and  consignees 
already  meet  the  RPP  requirements.  The 
commenter  did  not  provide  information 
on  how  those  ciurent  formal,  written 
procedures  align  with  the  provisions  of 
the  HMR's  RPP  requirements  for 
shippers  and  how  they  could  be 
implemented  by  carriers.  For  example, 
no  information  was  provided  on  how  a 
shipper  or  carrier  could  determine  or 
measure  exposiue  to  the  general  public, 
which  has  been  stated  by  other 
commenters  to  be  a  significant  problem 
with  the  current  RPP  requirements.  The 
commenter  also  stated  that  any  such 
difficulties  and  complexities  with  the 
HMR's  RPP  can  and  should  be  deah 
with  in  a  combination  of:  (a)  Amending 
the  RPP;  (b)  issuing  more  detailed 
guidelines  or  other  means;  and  (c) 
flexible  cooperative  enforcement.  The 
commenter  did  not  support  this  position 
by  providing  specific  reconunendations 
relative  to  revisions  to  the  ourent  RPP, 
the  type  of  guidelines  that  could  be 
developed,  and  did  not  explain  what 
was  meant  by  "flexible  and  cooperative 
enforcement." 

RSPA  agrees  with  commenters  that 
the  current  RPP  program  is  not  clear  in 
its  application  and  is  not  fully 
compatible  with  other  regulations,  such 
as  those  issued  by  the  EPA  and  NRC. 
RSPA  further  believes  that  certain 
aspects  of  the  current  RPP  requirements 
are  not  able  to  be  practically 
implemented,  such  as  those  addressing 
pubhc  exposure. 

RSPA  does  believe  that  hazmat 
workers  and  the  public  should  be 
protected  from  exposure  to  radiation. 
RSPA  reminds  hazmat  employers  that 
the  training  requirements  in  subpart  H 


of  part  172,  require  that  each  hazmat 
employer  train  each  of  its  hazmat 
employees  prior  to  performing  any 
hazmat  function  imder  the  HMR.  Such 
training  must  provide  a  general 
awareness  of  the  requirements  of  the 
HMR,  including  meanings  of  package 
markings  and  labels.  A  hazmat 
employee  must  receive  function  specific 
training  appUcable  to  their  performance 
of  specific  regulatory  requirements 
under  the  HMR  For  example  a  hazmat 
employee  that  handles  and  transports 
packages  of  radioactive  materials  should 
receive  specific  training  that  includes: 
properly  determining  the  Transport 
Index  (TI)  of  a  radioactive  material 
package;  determining  the  maximum  TI 
allowed  on  a  transport  vehicle;  and 
procedures  that  address  the  storage, 
segregation,  and  separation 
requirements  for  radioactive  materials 
packages.  Additionally,  a  hazmat 
employee  must  receive  safety  training 
that  provides  information  regarding  the 
hazards  presented  by  radioactive 
materials,  use  of  appropriate  safety  and 
monitoring  equipment,  and  how  to 
protect  themselves  from  unnecessary 
exposure  to  radioactive  materials  (e.g.. 
"Eio  not  sit  on  a  package  containing 
radioactive  materials.").  The  intent  of 
the  radioactive  materials  requirements 
of  the  HMR  is  to  minimize  radiation 
hazards  to  workers  and  the  public. 
These  provisions  include:  limits  on  the 
amount  of  radioactive  materials  that 
may  be  transported  in  a  package; 
shielding  requirements  for  packagings  to 
Umit  surface  radiation;  specific  testing 
of  Type  A  packagings  to  ensure  that 
they  can  siirvive  conditions  normaUy 
incident  to  transportation;  testing  of 
Type  B  packages  for  radioactive 
materials  for  both  normal  and  accident 
conditions  during  transportation;  hazard 
communication,  including  shipping 
paper  information,  labels,  and  markings 
to  provide  identification  of  the  hazards 
of  the  material  being  transported; 
package  siu^ace  contamination  limits: 
and  requirements  addressing  the 
segregation  and  separation  of  packages 
from  passengers  and  hazmat  employees. 
RSPA  also  notes  that  many  radioactive 
material  shippers,  specifically 
Department  Of  Energy  contractors  or 
NRC  or  Agreement  State  licensees,  are 
already  subject  to  RPP  requirements, 
though  not  identical  with  the  HMR's 
RPP.  In  addition,  several  carriers  who 
transport  radioactive  materials  imder 
exemptions  issued  by  RSPA  are 
required  to  have  an  RPP  in  place  which 
includes  use  of  a  quaUfied  health 
physicist  to  monitor  employee 
exposure.  RSPA  believes  that  the 
requirements  in  the  HMR  and  the  other 


agencies  RPP's  ensure  an  acceptable 
level  of  safety  for  both  hazmat 
employees  and  the  public. 

RSPA  will  continue  to  review  and 
evaluate  criteria  for  developing  RPP's, 
such  as  the  Recommendations 
Approved  by  the  President  entitled 
"Radiation  Protection  Guidance  to 
Federal  Agencies  for  Occupational 
Exposure,"  and  criteria  adopted  by  the 
IAEA  Safety  Standards  Series  No.  ST-1. 
RSPA  may  propose  a  revised  RPP  as  a 
means  of  incrementally  improving 
safety  for  hazmat  workers  and  the 
public  in  the  futiu*. 

Based  on  the  foregoing  discussion  and 
as  proposed,  RSPA  is  removing  subpart 
I  of  49  CFR  part  172,  "Radiation 
Protection  Program"  and  related  modal 
provisions  that  require  persons  who 
offisr,  accept  for  transportation  or 
transport  radioactive  materials  to 
develop  and  maintain  a  written 
radioactive  protection  program. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  provides  relief  to 
persons  who  offer  for  transf>ortation. 
accept  for  transportation,  or  transport 
Class  7  (radioactive)  materials  by 
eliminating  the  need  to  develop  md^ 
maintain  a  radiation  protection 
program.  This  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  This  rule  is 
not  considered  significant  under  the 
regulatory  pohcies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034,  February  26, 1979). 

RSPA  has  prepared  a  r^ulatory 
evaluation  in  support  of  the  final  rule 
that  specifically  addresses  the  issue  of 
withcfrawing  requirements  for  a 
radiation  protection  program. 

RSPA  concludes  that  the  benefits  of 
removing  the  radiation  protection 
program  requirement  are,  at  a  minimiun, 
the  $6.6  miUion  per  year  that  the  RPP 
requirements  would  cost  to  implement, 
as  estimated  by  RSPA  in  the  regulatory 
evaluation  prepared  in  support  of  the 
final  rule  issued  under  Docket  No.  HM- 
169A.  At  that  time,  RSPA  did  not  have 
sufficient  data  to  quantitatively  assess 
benefits  to  be  derived  from  the  radiation 
protection  program  requirements. 
However,  the  regulatory  evaluation 
considered  the  health  benefits  to  the 
transportation  community  of  limiting 
radiation  exposures  to  be  significant. 

RSPA  now  considers  that  the  RPP 
requirements  are  so  overly  restrictive, 
ambiguous,  and  inconsistent  with  the 
requirements  of  other  Federal  agencies 
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that  they  would  tend  to  cause  affected 
parties  to  adopt  the  most  conservative 
approach,  leading  to  greater  costs  than 
previously  estimated.  Therefore,  RSPA 
concludes  that  the  costs  of 
implementation  of  RPP  requirements 
will  exceed  their  beneBts  and  that 
withdrawing  the  requirements  is  cost- 
effective. 

B.  Executive  Order  12612 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("FederaUsm").  The  Federal 
hazardous  material  transportation  law, 
(49  U.S.C.  5101-5127)  contains  express 
preemption  provisions  at  49  U.S.C. 
5125. 

RSPA  is  not  aware  of  any  State,  local, 
or  Indian  tribe  requirements  that  would 
be  preempted  by  a  withdrawal  of  the 
RPP  requirements.  This  final  rule  does 
not  have  sufficient  federahsm  impacts 
to  warrant  the  preparation  of  a 
federalism  assessment. 

C.  Executive  Order  13084 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  rule  would  not 
significantly  or  uniquely  affect  the 
commimities  of  the  Indian  tribal 
governments,  the  funding  and 
consultation  requirements  of  this 
Executive  Order  do  not  apply. 


D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Act), 
as  amended,  5  U.S.C.  601-612,  directs 
agencies  to  consider  the  potential 
impact  of  regulations  on  small  business 
and  other  small  entities.  In  the 
regulatory  evaluation  originally 
prepared  to  consider  requirements  for  a 
radiation  protection  program,  RSPA 
estimated  a  total  of  497  carriers 
(primarily  motor  carriere)  would  be 
subject  to  those  requirements.  All  but  a 
certain  few  of  those  carriers  are  thought 
to  meet  criteria  of  the  Small  Business 
Administration  as  "small  business," 
e.g.,  motor  height  carriers  with  annual 
revenue  of  less  than  $18.5  million.  The 
effect  of  withdrawing  requirements  for  a 
radiation  protection  program  is  to  allow 
those  carriers  to  continue  to  transport 
radioactive  materials  without  having  to 
develop  and  implement  a  written  plan 
that  goes  beyond  what  is  now  required 
of  them  by  the  HMR,  by  a  RSPA 
exemption,  or  by  other  Federal 
departments  and  agencies. 

Based  upon  the  above,  I  certify  that 
this  final  nUe  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  final  rule  does  not  impose 
unfunded  mandates  imder  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  resuh  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

F.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  final  rule. 

G.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
Usted  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  172 

Hazardous  materials  transportation, 
Hazardous  waste.  Labeling,  Packaging 
and  containera.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containera,  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Radioactive  materials.  Railroad  safety. 

49  CFR  Part  175 

Air  carriers.  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  176 

Hazardous  materials  transportation, 
Maritime  carriers,  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriere.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing.  49 
CFR  parts  172, 173, 174. 175, 176,  and 
177  are  amended  as  follows: 


PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS. 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION.  AND 
TRAINING  REQUIREMENTS 

1.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127, 49  CFR 
1.53. 

§$172,801—172.807    (Subpart  I)  [Removed] 

2.  In  part  172,  subpart  I  consisting  of 
§§  172.801  through  172.807,  is  removed. 

PART  173-SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

3.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127, 49  CFR 
1.45  and  1.53. 

4.  In  §  173.441,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

%  173.441    Radiation  ievei  iimitations. 

(4)  0.02  mSv/h  (2mrem/h)  in  any 
normally  occupied  space,  except  that 
this  provision  does  not  apply  to  carriers 
if  they  operate  under  the  provisions  of 
a  State  or  federally  regulated  radiation 
protection  program  and  if  peraonnel 
imder  their  control  who  are  in  such  an 
occupied  space  wear  radiation 
dosimetry  devices. 


PART  174-CARRIAGE  BY  RAIL 

5.  The  authority  citation  for  part  174 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127, 49  CFR 
1.53. 

§174.705    [Removed] 

6.  Section  174.705  is  removed. 

PART  175— CARRIAGE  BY  AIRCRAFT 

7.  The  authority  citation  for  part  175  . 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127, 49  CFR 
1.53. 

§175.706    [Removed] 

8.  Section  175.706  is  removed. 

PART  17&-CARRIAGE  BY  VESSEL 

9.  The  authority  citation  for  part  176 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127, 49  CFR 
1.53. 

§176.703    [Removed] 

10.  Section  176.703  is  removed. 
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PART  177— CARRIAGE  BY  PUBUC 
HIGHWAY 


Authority:  49  U.S.C.  5101-5127, 49  CFR 
1.53. 


11.  The  authority  citation  for  part  177     §  177.827    [Removed] 
continues  to  read  as  follows: 


12.  Section  177.827  is  removed. 


Issued  in  Washington,  DC  on  September  4, 
1998,  under  authority  delegated  in  49  CFR 
part  1. 

Stephen  D.  Van  Beek, 

Deputy  Administrator. 

[FR  Doc.  98-24343  Filed  9-9-98;  8:45  ami 
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RULES  GOING  INTO 
EFFECT  SEPTEMBER  10, 
1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  IMarketing 
Service 

Raisins  produced  from  grapes 
grown  in — 

Califomia;  put)lished  8-11-98 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat,  poultry,  and  egg 
products  latiellng  review 
process;  routine,  daily,  face- 
to-face  appointments  with 
lat)el  courier/expediting  firms 
eliminated;  put)lished  7-27- 
98 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patent  cases: 
Nucleotide  and/or  amino 
acid  sequences; 
sut>mission  in  computer 
readatile  form 
Correction;  put)lished  9- 
10-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Clean  Air  Act: 
State  operating  permits 
programs — 

Interim  approval  expiration 
dates  extension; 
published  7-27-98 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plans- 
National  priorities  list 
update;  published  9-10- 
98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Commercial  mot>ile  radio 
services— 
<  Broadband  personal 

communications 
services  carriers; 
fort)earance  from 
regulations  in  wireless 
telecommunications 
markets;  published  8- 
11-98 
NORTHEAST  DAIRY 
COMPACT  COMMISSION 
Over-order  price  regulations: 


Compact  over-order  price 

regulations — 

Class  I  fluid  milk  route 
distributions  in 
ConnectKut,  Maine, 
Massachusetts,  New 
Hampshire,  Rhode 
Island,  and  Vermont; 
published  9-1-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
British  Aerospace;  published 
6-12-98 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 
Radioactive  materials 
transportation;  radiation 
protection  program 
requirement  renrwved; 
published  9-10-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martceting 
Service 

Pears  (Bartlett)  grown  in— 
Oregon  arxJ  Washington; 
comments  due  t)y  9-14- 
98;  published  7-16-98 
Perishat)le  Agricultural 
Commodities  Act; 
implementation: 
Retailers,  grocery 
wholesalers,  and  other 
licensees;  license  renewal 
periods;  comments  due  by 
9-14-98;  published  7-31- 
98 

Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  by 
9-14-98;  published  7-16- 
98 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestk:: 

Gypsy  moth;  comnrients  due 
tiy  9-14-98;  published  7- 
16-98 

AGRICULTURE 

DEPARTMENT 

Rural  Telephone  Bank 

Loan  policies: 

Telecommunications  loan 
program;  loan  contract 
arxl  mortgage 


documentatton  reform 
initiative;  comments  due 
by  9-17-98;  published  8- 
18-98 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Sarvtoe 

Telecommunicatkxts  system 
constructkxi  policies  and 
procedures: 

Telecommuntcatkxn 
borrowers  prekjan  and 
postk>an  requirements; 
reductkm  of  RUS 
oversigtit  with  respect  to 
preparatkxi  of  plans  and 
specifications,  etc.; 
comments  due  by  9-15- 
98;  published  7-17-98 
Telephone  k>ans: 

Post-toan  potKies  and 
procedures:  k>an  contract 
and  mortgage 
documentatkxi  reform 
initiative;  comments  due 
by  9-17-98;  published  8- 
18-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  coriservation  and 
marugement 

Caribbean,  Guif,  and  South 
AtiantK  fisfieries — 
South  Atlantic  sru^jper- 
grouper;  comments  due 
by  9-14-98;  published 
8-14-98 

Magnuson-Stevens  Act 
provisions — 

Domestk:  fisheries; 

exempted  fishing 

permits  to  conduct 

experimental  fishing; 

applk:atk>ns;  comments 

due  by  9-15-98; 

published  8-28-98 
Northeastern  United  States 
fisheries — 
Mid-Atantk:  Fishery 

Management  Council; 

hearings;  comments 

due  by  9-15-98; 

published  8-13-98 
West  Coast  States  and 
Western  Pacifk: 
fisheries — 
Northern  anchovy; 

commerrts  due  t>y  9-14- 

98;  published  8-19-98 
Pacific  Coast  groundfish; 

comments  due  by  9-14- 

98;  published  8-28-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity^  pool  operators  and 
commodity  trading  advisors: 

Perfonrumce  data  and 
disclosure;  comments  due 
by  9-16-98;  published  6- 
18-98 


Contract  markets: 
Contract  martcet  designatkxi 
appikatk)ns— 
Economk:  arKi  pMic 
interest  requirements; 
guideBne  reorgar>izatkxi; 
comments  due  t>y  9-15- 
98;  published  7-17-98 
Rulemaking  petitkxis: 
Federal  speculative  position 
limits;  increase;  comments 
due  by  9-15-98;  published 
7-17-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quaity  implementatkxi 
plans;  approval  and 
promulgatkx);  various 
States: 
Alaska;  comments  due  by 

9-17-98;  published  8-18- 

98 

California:  comments  due  by 

9-16-98;  published  8-17- 

98 
Utah;  comments  due  by  9- 

14-98;  published  8-14-98 
Air  quality  planning  puiposes; 
designatkxi  of  areas: 
Kentucky;  comments  due  by 

9-17-98;  published  8-18- 

98 
Clean  Air  Act 
Ackj  rain  program — 

Permits  and  sulfur  dk>xkle 
aRowance  system; 
revisk>ns;  comments 
due  by  9-17-98; 
published  8-24-98 
Drinking  water 
National  primary  drinking 
water  regulatk)ns — 
Lead  and  copper; 
comments  due  t)y  9-17- 
98;  published  8-18-98 
Hazardous  waste  program 
auttKMizatKms: 

Delaware;  comments  due  Ijy 
9-17-98;  published  8-18- 
98 

Superfund  program: 
National  oil  and  hazardous 
sut>starK»s  contingency 
plar>— 

NatkKial  prkxities  list 
update;  comments  due 
by  9-16-98:  published 
8-17-98 

Natkmal- priorities  list 
update;  comments  due 
by  9-16-98;  published 
8-17-98 

National  priorities  list 
update;  comments  due 
by  9-17-98;  published 
8-18-98 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Comrrxm  carrier  services: 


IV 
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International  settlements 
policy  and  associated 
filing  requirenients; 
biennial  regulatory  review: 
comments  due  by  9-16- 
98;  published  8-18-98 
Radio  services,  special: 
Private  land  mobile 
services — 

Dedicated  short  range 
communications  of 
intelligent  transportation 
services;  75  MHz  barxl 
allocation;  comments 
due  by  9-14-98; 
published  6-30-98 
Radio  stations;  table  of 
asslgnnnents: 

Texas;  comments  due  by  9- 
14-98;  published  7-31-98 
Wyoming  et  al.;  comments 
due  by  9-14-98;  published 
7-31-98 
Television  broadcasting: 
Digital  broadcast  television 
signals;  caniage  of 
trar^missions  by  cable 
operators;  comments  due 
by  9-17-98;  published  8-7- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Laxative  products  (OTC); 
tentative  final  iTx>nograph; 
comments  due  by  9-17- 
98;  published  6-19-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Cactus  ferruginous  pygmy- 
ow);  oomnnents  due  by  9- 
14-98;  published  8-13-98 
Importation,  exportation,  and 
transportation  of  wildlife: 
Domesticated  species, 
captive-bred  and  captive- 
bom  species,  and  user 
fee  structure;  intent  to 
review;  comments  due  by 
9-14-98;  published  7-15- 
98 
Migratory  bird  permits: 
Falconry  standards — 
Vermont  and  West 
Virginia;  comments  due 
by  9-17-98;  published 
8-18-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Abandoned  mine  land 
reclamation: 


Projects  financing; 
comments  due  by  9-18- 
98;  published  9-3-98 

JUSTICE  DEPARTMENT 

Criminal  intelligence  sharing 
systems;  policy  clarification; 
comments  due  by  9-18-98; 
published  7-20-98 
National  Instant  Criminal 
Background  Checl<  System: 
User  fee  regulation; 
comments  due  by  9-16- 
98;  published  8-17-98 
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Light-duty  vehicles  and  trucks  and  heavy-duty  engines — 
Original  equipment  manufacturers  and  aftermarket 
conversion  manufacturers;  optional  certification 
streamlining  procedures,  48664 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Azoxystrobin,  48664-48670 
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NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  48725-48726  - 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  48726-48727 
Weekly  receipts,  48727-48728  - 

Meetings: 
National  Drinking  Water  Advisory  Council,  48728 
Preliminary  model  calibration  report;  scientific  peer 
review,  48728-48729 
Pesticide  programs: 
Rodenticide  stakeholder  process  initiation  and  zinc 
phosphide  and  rodenticide  cluster  reregistration 
eligibility  decision  documents  availabiUty,  48729- 
48731 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Ulah  Battery  Lead  Reclaiming  Site,  NC,  48731 
Water  pollution;  discharge  of  pollutants  (NPDES): 
New  Mexico  et  al;  concentrated  animal  feeding 

operations;  general  permits  for  discharge,  48731- 
48732  - 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives:  . 

CFM  International.  48573-48575 

Textron  Lycoming,  48571-48573 
Class  E  airspace.  48575-48576 
PROPOSED  RULES 

Airworthiness  directives: 

Bxirkhart  Grob  Luft-und  Raumfahrt,  48653-48655 

Lockheed.  48655-48658 
NOTICES 
Aviation  Rulemaking  Advisory  Committee;  task 

assignments,  48781-48783 
Passenger  facility  charges;  appUcations,  etc.: 

Ketchikan  International  Aiqjort,  AK,  48783-48784 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Telecommunications  Act  of  1996;  implementation — 
Universal  service  policy;  lowest  corresponding  price; 
clarification,  48634 
Television  broadcasting: 
Commercial  broadcast  and  instructional  television  fixed 
service  licenses;  competitive  bidding; 
implementation,  48615-48633 

Federal  Deposit  insurance  Corporation 

RULES 

Risk-based  capital: 
Equity  securities;  unrealized  holding  gains 
Correction,  48571 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Colorado  Interstate  Gas  Co.,  48720 
Detroit  Edison  Co..  48720-48721 
El  Paso  Natural  Gas  Co.,  48721 
Kentucky  Utilities  Co.,  48721-48722 
Kern  River  Gas  Transmission  Co.,  48722 
KN  Interstate  Gas  Transmission  Co.,  48722 
Maritimes  &  Northeast  Pipeline,  L.L.C.,  48723 
Mississippi  River  Transmission  Corp.,  48723 


NGE  Generation,  Inc.,  48723 

Northwest  Pipeline  Corp.,  48723-48724 

PacifiCorp,  48724 

Texas  Eastern  Transmission  Corp.,  48724 

TransColorado  Gas  Transmission  Co.,  48724-48725 

Transcontinental  Gas  Pipe  Line  Corp.,  48725 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Travis  and  Williamson  Counties,  TX,  48784 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
E}q>ort  Container  Lines,  Inc.,  48732 

Federal  Reserve  System 

RULES 

Risk-based  capital: 

Equity  securities;  unrealized  holding  gains 
Correction,  48571 
NOTICES 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  48732 

Formations,  acquisitions,  and  mergers,  48732-48733 
Meetings;  Sunshine  Act,  48733 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Captive-bred  wildlife,  48634-48641 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Cordia  bellonis,  48751 
Endangered  and  threatened  species  permit  applicatimis. 

48749-48751 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Alameda  County,  CA;  San  Joaquin  kit  fox,  etc.,  48752- 
48753 

Food  and  Drug  Administration 

RULES 

Administrative  practice  and  procedure: 
Drugs  composed  wholly  or  partly  of  insulin;  certification 
regulations  removed 
Effective  date,  48576 
Animal  drugs,  feeds,  and  related  products: 
New  drug  applications —  __ 

Bacitracin  methylene  disalicylate,  decoquinate,  and 
roxarsone;  correction,  48576-48577 
Human  drugs: 
Antibiotic  drugs  certification;  CFR  parts  removed 
Effective  date,  48576 
NOTICES 

Debarment  orders: 
Perkal,  Mark;  termination,  48733-48734 

Food  Safety  and  inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Continuous  immersion  chilling  of  split  poultry  portions, 
48957-48960 


\n 


Federal  Register/Vol.  63,  No.  176/Friday,  September  11,  1998 / Contents 


Federal  Register/Vol.  63.  No.  176/Friday.  September  11,  1998 /Contents 


PROPOSED  RULES 
Meat  and  poultry  inspection: 
Consvuner  protection  standards — 
Washing  and  chilling  processes;  retained  water  in  raw 
meat  and  poultry  products;  poultry  chilling 
performance  standards,  48961-48981 

General  Services  Administration 

NOTICES 

Electronic  posting  of  business  opportunities  and 
solicitations;  system  implementation,  48733 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  48734-48735 
Medicare  and  Medicaid: 
Hospices;  national  accreditation  programs;  applications, 
etc. — 
Community  Health  Accreditation  Program,  Inc.  and 
Joint  Conunission  for  Accreditation  of  Healthcare 
Organizations  for  Hospices,  48735-48736 
Meetings: 
Practicing  Physicians  Advisory  Council,  48736-48737 

Housing  and  Urtian  Development  Department 

RULES 

Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Multifamily  housing  mortgage  and  housing  assistance 
restructuring  program  (mark-to-market  program), 
etc.,  48925-48955 
Public  and  Indian  housing: 
Indian  housing  loan  guarantees;  direct  guarantee 
processing,  48987-48994 
NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Capacity  building  for  community  development  and 

affordable  housing,  48983—48986 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  48742-48749 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Intemationat  Trade  Administration 

NOTICES 
Antidumping: 
Cased  pencils  from — 
China,  48697-48699 
Oil  country  tubular  goods  frx>m — 
Mexico.  48699-48705 

Justice  Department 

^NOTICES 
Auto  theft  and  recovery;  automobile  parts  marking  program 

ejqpansion;  comment  request,  48758—48760 
PoUution  control;  consent  judgments: 
Crestwood  Development  et  al.,  48760 
Freeman,  Joel  G.,  et  al.,  48760-48761 


Hall,  William  J.,  48761 

Shane,  Harold,  et  al.,  48761-48762 

Lalx>r  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration  ' 
See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  48753 
Classification  of  public  lands: 

CaUfomia,  48753-48754 

Colorado,  48754-48755 
Disclaimer  of  interest  applications: 

Colorado,  48755 
Realty  actions;  sales,  leases,  etc: 

Idaho,  48755-^8756 
Recreation  management  restrictions,  etc.: 

Kaweah  River,  North  Foric.  CA;  temporary  regulations. 
48756-48757 

Ruby  Canyon/Black  Ridge.  CO;  visitor  use,  48757-48758 
Survey  plat  filings: 

Idaho,  48758 

Minerals  Management  Service 

RULES 

Oil  PoUution  Act  of  1990;  implementation: 
Offshore  facilities;  oil  spill  financial  responsibility 
Correction,  48578 

Mne  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Clinchfield  Coal  Ca  etaL.  48765-48766 

National  Agricultural  Statistics  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  48691 

National  Highway  Traffic  Safety  Administration 
JioncES 

Motor  vehicle  theft  prevention  standards;  exemption 
petitions,. etc.: 
Ford  Motor  Co.,  48784-48786 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  48737 
Grants  and  cooperative  agreements;  availability,  etc: 
Magnetic  resonance  imaging  and  spectroscopy,  molecular 
imaging,  image  processing,  and  surgery  under  image 
giudance,  48737-48738 
Inventions,  Government-owned;  availability  for  licensing, 

48738-48740 
Meetings: 
National  Institute  of  Neurological  Disorders  and  Stroke, 

48740-48741 
PubHc  participation  in  NIH  activities,  48741 
Scientific  Review  Cmter  special  emphasis  panels,  48741- 
48742 
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National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Trawl  catcher  vessels;  stand  down  requirements. 
48641--48643 
Tuna,  Atlantic  bluefin  fisheries,  48641 
PROPOSED  RULES 
Marine  mammals: 
Commercial  fishing  authorizations — 
Harbor  porpoise  take  reduction  plan.  48670-48690 

National  Science  Foundation 

NOTICES 
Meetings: 
Geosdences  Advisory  Committee,  48766-48767 

National  Skill  Standards  Board 

NOTICES 
Meetings,  48767 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Emergency  watershed  protection  program,  48691-48693 

Navy  Department 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
Base  realignment  and  closure — 
Naval  Air  Station.  Barbers  Point.  HI,  48716-48717 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Domestic  licensing  and  related  regulatory  functions; 
environmental  protection  regulations: 
License  transfers  approval;  streamlined  hearing  process, 
48644-48653 

NOTICES 

Regulatory  guides;  issuance,  availability,  and  withdrawal, 
48771-48772 

Safety  analysis  and  evaluation  reports;  availability,  etc.: 
Westinghouse  Electric  Co.,  48772 

Applications,  hearings,  determinations,  etc.: 
Baltimore  Gas  4  Electric  Co.,  48767 
Consolidated  Edison  Co.,  48767-48768 
Maine  Yankee  Atomic  Power  Co.,  48768-48770 
Virginia  Electric  &  Power  Co..  48770-48771 

Panama  Canal  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  conunent  request.  48772- 
48773 

Postal  Rate  Commission 

NOTICES 

Visit  to  faciUties.  48773 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Pacific  Exchange.  Inc.,  48774-48777 
Philadelphia  Stock  Exchange,  Lie,  48777-48779 


Applications,  hearings,  determinations,  etc.: 
Bogen  Communications  International,  Inc.,  48773-48774 
Source  Information  Management  Co.,  48774 

State  Department 

RULES 

Visas;  immigrant  and  nonimmigrant  dociunentation: 

Miscellaneous  amendments.  48577-48578 
NOTICES 
Privacy  Act: 

Systems  of  records,  48779-48781 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Arkansas,  48661-48664 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Union  Pacific  Railroad  Co..  48786-48787 

Thrift  Supervision  Office 

RULES 

Risk-based  capital: 
Equity  securities;  unrealized  holding  gains 
Correction,  48571 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Comptroller  of  the  Currency 
See  Thrift  Supervision  Office 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  48787-48788 
Submission  for  OMB  review;  comment  request.  48788- 
48789 

Meetings: 
Geriatrics  and  Gerontology  Advisory  Committee.  48789 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  48791-48887 

Part  III 

Environmental  Protection  Agency,  48889-48924 

Part  IV 

Department  of  Housing  and  Urban  Development,  48925- 

48955 

i 

PartV 

Department  of  Agriciilture,  Food  Safety  and  Inspection 
Service,  48957-48981 
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Part  VI 

Department  of  Housing  and  Urban  Development,  48983- 
48986 

Part  VII 

Department  of  Housing  and  Urban  Development,  48987- 
48994 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


Rules  and  Regulations 


3  CFR 
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5327  (See  Bureau  of 

Land  Management 

notice) 46803 

9  CFR 

381 48958 

Proposad  Rules: 

381 48961 

441 ~ 48961 

10  CFR 
Propo«»d  RuIm: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatMNty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t)y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  3 
[Docket  No.  9»-12] 
RIN  1557-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 
[Regulations  H  and  Y;  Docket  No.  R-0982I 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFRPart325 
RIN3064-AC11 

DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12CFRPart567 
[Docket  No.  98-75] 
RIN  1550-AB11 

Risk-Based  Capital  Standards: 
Unrealized  Holding  Gains  on  Certain 
Equity  Securities;  Correction 

AGENOES:  OiBce  of  the  Comptroller  of 
the  Currency,  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System;  Federal  Deposit  Insurance 
Corporation:  and  Office  of  Thrift 
Supervision.  Treasury. 
ACTION:  Final  rule;  correction. 

SUMMARY:  On  September  1. 1998.  the 
Agencies  published  a  final  rule  to 
amend  dieir  respective  risk-based 
capital  standards  for  banks,  bank 
holding  companies,  and  thrifts 
(institutions)  with  regard  to  the 
regulatory  capital  treatment  of 
imrealized  holding  gains  on  certain 
equity  securities  (63  FR  46517).  This 
document  corrects  an  error  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  final  rule. 


DATES:  This  final  rule  is  effective 
October  1, 1998.  The  Agencies  will  not 
object  if  an  institution  wishes  to  apply 
the  provisions  of  this  final  rule 
beginning  on  September  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jenetha  M.  Hickson,  Alternate  Liaison 
Officer,  (202)  898-3807. 
SUPPLEMENTARY  INFORMATION:  The 
Agencies'  final  rule,  as  published  on 
September  1, 1998,  at  63  FR  46518. 
contains  an  incomplete  footnote. 
Accordingly,  on  page  46518,  in  the  third 
colimm,  footnote  2  is  corrected  to  read 
as  follows: 

'  Each  Agency's  risk-based  capital 
standards  contain  more  detailed  descriptions 
of  core  and  supplementary  capital.  See  12 
CFRPart  3,  Appendix  A,  for  national  banks; 
12  CFR  Part  208,  Appendix  A,  for  state 
member  banks;  12  CFR  Part  225,  Appendix 
A,  for  bank  holding  companies;  12  CFR  Part 
325,  Appendix  A,  for  state  nonmembw 
banks;  and  12  CFR  Part  567  for  savings 
associations. 

Dated:  September  3. 1998. 
MttrkJ.Tenhundfeld. 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the  Comptroller 
of  the  Currency. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  3, 1998. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 

Dated:  August  25, 1998. 
Federal  Deposit  Insurance  Corporation 
Robert  E  Feldman, 
Executive  Secretary. 

Dated:  September  2, 1998. 

By  the  Office  of  Thrift  Supervision. 
Mary  H.  Gottlidi. 
Federal  Register  Liaison  Officer. 
[FR  Doc.  98-24453  Filed  9-10-98;  8:45am] 

BILUNQ  OOOE  4810-»-P;  •2tO-01-P:  tn4-01-P; 
•720-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-^NE-50^D:  AnMndment 
39-10728;  AD  98-18-12-AD] 

RIN  212a-AA64 

Airworthiness  Directives;  Textron 
Lycoming  Fuel  Injected  Reciprocating 
Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 


ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AO)  that  is 
applicable  to  certain  Textron  Lycoming 
fuel  injected  reciprocating  engines  with 
certain  Crane/Lear  Romec  "AN"  rotary 
fuel  pumps  installed.  This  action 
requires  initial  and  repetitive  torque 
check  inspections  of  pimip  relief  valve 
attaching  screws.  In  addition,  if  the 
torque  remains  within  acceptable  values 
after  two  inspections,  the  repetitive 
torque.check  inspections  may  be 
terminated.  This  amendment  is 
prompted  by  reports  of  inflight  engine 
fires  caused  by  leaking  rotary  fiiel 
pumps.  The  actions  specified  in  this  AD 
are  intended  to  prevent  rotary  fuel 
pump  leaks,  which  could  result  in  an 
engine  failure,  engine  fire,  and  damage 
to  or  loss  of  the  Aircraft. 
DATES:  Effective  September  28, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
28, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  10, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  97-ANE- 
50-AD.  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineproi>®Eiaa.dot.gov".  Conmients 
sent  via  the  Internet  must  contain  the 
docket  niunber  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fiom  Textron 
Lycoming.  652  OUver  St..  Williamsport. 
PA  17701;  telephone  (717)  327-7080. 
fax  (717)  327-7100.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region.  Office  of  the  Regioiud 
Coimsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ray 
O'Neill,  Aerospace  Engineer,  New  York 
Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  10 
Fifth  St.,  3rd  Floor,  Valley  Stream.  NY 
11581-1200;  telephone  (516)  256-7505. 
fax  (516)  568-2716. 
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SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  reports  of  three  engine  fires 
and  six  other  fuel  leakage  events  on 
certain  Textron  Lycoming  fuel  injected 
reciprocating  engines  wiUi  Crane/Lear 
Romec  "AN"  rotary  fuel  pimips,  model 
series  RG9080,  RG9570.  and  RG17980, 
installed.  The  investigations  revealed 
that  the  rotary  fuel  piunps  were  leaking 
past  the  fuel  pimip  relief  valve  gasket. 
The  fuel  pump  valve  cover  screws  had 
become  loose,  possibly  due  to  gasket 
compression  set  (permanent 
deformation)  or  screw  yield.  If  the 
torque  loosens  due  to  gasket 
compression  set,  once  the  torque  is 
reset,  it  may  not  loosen  again.  Therefore, 
this  AD  allows  for  termination  of 
repetitive  torque  checks  if  the  torque 
meets  specifications  during  two  follow- 
up  checks  after  being  reset.  This 
condition,  if  not  corrected,  could  result 
in  rotary  hiel  pump  leaks,  which  could 
result  in  an  engine  failure,  engine  fire, 
and  damage  to  or  loss  of  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Textron 
Lycoming  Service  Bulletin  (SB)  No.  529, 
dated  December  l,  1997,  that  describes 
procedures  for  torque  check  inspections 
of  pump  relief  valve  attaching  screws. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or  - 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  rotary  fuel  pump  leaks.  This  AD 
requires  initial  and  repetitive  torque 
check  inspections  of  piunp  relief  valve 
attaching  screws.  In  addition,  if  the 
torque  remains  within  acceptable  values 
after  two  inspections,  the  repetitive 
torque  check  inspections  may  be 
terminated.  The  manufactiuer  is 
developing  a  modification  to  the  rotary 
fuel  pump  with  a  more  resilient  gasket 
material  Uiat  does  not  exhibit  these 
permanent  set  characteristics,  so  future 
rulemaking  may  be  forthcoming 
requiring  this  modification  as  a 
terminating  action  to  the  repetitive 
inspections  required  if  the  torque  does 
not  remain  within  the  values  stated  by 
the  SB.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
SB  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 


for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foIlov\ring 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-50-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 


of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment' 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-18-lZ-AD    Textron  Lycoming: 

Amendment  39-10728.  Docket  97-ANE- 
50- AD. 

Applicability:  Textron  Lycxiining  IO-320, 
LIO-320,  IO-360,  HIO-360,  TIO-360.  LTIO- 
360,  GO-435.  GO-480.  IGO-480-A1B6,  lO- 
540,  IGO-540,  AEIC)-540,  HIO-540,  TIO- 
540,  LTIC)-540.  TIGO-541.  IO-720,  and  TIO- 
720  fuel  injected  reciprocating  engines,  with 
Crane/Lear  Romec  "AN"  rotary  fuel  pump 
model  series,  RG9080,  RG9570,  and  RG17980 
installed.  These  engines  are  installed  on  but 
not  limited  to  fuel  injected,  reciprocating 
engine  powered  aircraft  manufactured  by 
Cessna,  The  New  Piper,  Inc.,  Mooney, 
Raytheon  (Beech),  Bellanca,  Champion, 
Fartenavia,  Rockwell,  Schweizer,  Enstrom, 
Aerospatiale  (SOCATA),  Maule,  Aero 
Commander,  Helio,  Hiller,  and  Pacific 
Aerospace  Corp. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteiration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rotary  fuel  pump  leaks,  which 
could  result  in  an  engine  failure,  engine  fire, 
and  damage  to  or  loss  of  the  aircraft, 
accomplish  the  following: 
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(a)  Perform  initial  and  repetitive  torque 
check  inspections  of  pump  relief  valve 
attaching  screws  in  accordance  with  the 
Accomplishment  Instructions  of  Textron 
Lycoming  Service  Bulletin  (SB)  No.  529, 
dated  December  1, 1997,  as  follows: 

(1)  Within  10  hours  time  in  service  (TIS), 
or  30  days  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  perform  the  initial 
torque  check  inspection.  If  the  torque  does 
not  meet  the  specifications  in  Textron 
Lycoming  SB  No.  529,  dated  December  1, 
1997,  tighten  screws  to  the  required  torque  in 
accordance  with  that  SB. 

(2)  Perform  a  follow-up  torque  check 
inspection  after  accumulating  50  hours  TIS, 
or  6  months  since  the  initial  torque  check 
inspection,  whichever  occurs  first.  If  the 
torque  does  not  meet  the  specification  in 
Textron  Lycoming  SB  No.  529,  dated 
December  1, 1997,  during  this  follow-up 
inspection,  tighten  screws  to  the  required 
torque  in  accordance  with  that  SB. 

(3)  Continue  th«  repetitive  torque  check 
inspections  required  by  paragraph  (a)(2)  of 
this  AD  until: 

(i)  The  accimiulation  of  100  hours  TIS 
since  the  initial  inspection  with  the  torque 
remaining  within  the  SB  specification  for  50 
hours  TIS;  or 

(ii)  The  torque  meets  the  SB  specification 
during  the  initial  inspection  and  a 
subsequent  inspection  taking  place  at  least  50 
hours  TIS  later. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  New  York  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  New  York 
Aircraft  Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  .aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
Textron  Lycoming  SB: 


Document  No. 

Pages 

Date 

529  

Total  Pages:  6. 

1-6 

Decemt)er  1, 
1997. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  bom  Textron  Lycoming, 
652  Oliver  St.,  Williamsport,  PA  17701; 
telephone  (717)  327-7080,  fax  (717) 
327-7100.  Copies  may  be  inspected  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Cotmsel,  12  New  England 


Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW„  suite  700, 
Washington,  DC. 

(e)  This  amendment  becomes  effective 
on  September  28, 1998. 

Issued  in  Burlington,  Massachusetts,  on 
September  1, 1998. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Senice. 

[FR  Doc.  98-24184  Filed  9-10-98;  8:45  am] 

BtLUNO  CODE  4»1»-13-U 


DEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  98-ANE-44-AD;  Amendment 
39-10752;  AD  98-1»-1(q 

RIN  2120-AA64 

Airworthiness  Directives;  CFIM 
international  CFM56-3,  -3B,  and  -30 
Series  TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  CFM  International  (CFMI) 
CFM56-3,  -3B,  and  -3C  series  tiubofan 
engines.  This  action  requires,  on  aircraft 
with  two  affected  engines  installed, 
removal  of  one  affected  engine  fi-om  an 
aircraft,  and  replacement  with  a 
serviceable  engine,  or  replacement  of  a 
suspect  accessory  gearbox  (AGB)  starter 
gearshaft  with  a  serviceable  gearshaft 
within  350  hours  time  in  service  (TIS) 
after  the  effective  date  of  this  AD,  or  by 
September  1, 1998,  whichever  occurs 
first.  This  action  also  requires,  on 
aircraft  with  only  one  affected  engine 
installed,  removal  of  the  affected  engine 
from  the  aircraft,  and  replacement  with 
a  serviceable  engine  ,  or  replacement  of 
thea  suspect  starter  gearshaft  with  a 
serviceable  gearshaft  within  2,100  hoius 
TIS  after  the  effective  date  of  this  AD, 
or  by  February  1, 1999,  whichever 
occurs  first,  lliis  amendment  is 
prompted  by  reports  of  two  inflight 
engine  shutdowns  caused  by  an  AGB 
starter  gearshaft  failure.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  an  AGB  starter  gearshaft  failure, 
which  can  result  in  an  inflight  engine 
shutdown,  and  on  aircraft  with  two 
affected  engines  installed,  possible  dual 
inflight  engine  shutdown  and  forced 
landing. 

DATES:  Effective  September  28, 1998. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
28, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  10,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
44-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop^aa.doLgov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  nimiber  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  CFM 
International,  Technical  Publications 
Department,  1  Neumann  Way, 
Cincinnati,  OH  45215;  telephone  (513) 
552-2981,  fax  (513)  552-2816.  This 
information  may  be  examined  at  the 
FAA.  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  BurUngton,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMIATION  CONTACT: 
Glorianne  Messemer.  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA.  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  Telephone 
(781)  238-7132,  Fax  (781) 23^-7199. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  reports  of  two  inflight 
engine  shutdowns  on  CFM  International 
(CFMI)  CFM56-3,  -3B,  and  -3C  series 
turbofan  engines.  The  investigation 
revealed  that  the  inflight  engine 
shutdowns  were  caused  by  an  accessory 
gearbox  (AGB)  starter  gearshaft  failure. 
The  investigation  revealed  that  the 
gearshafts  failed  due  to  inadequate 
fatigue  capability  caused  by  high 
residual  tensile  stresses  introduced 
diuing  the  manufacturing  process, 
coupled  with  the  elimination  of 
shotpeening  in  the  gearshaft  hub.  The 
manufacturing  process  has  since  been 
modified.  The  starter  gearshaft.  part 
niunber  335-302-503^,  involved  in  the 
events  are  included  in  a  lot  of  426  parts 
that  have  since  been  identified  by  die 
manufactiirer  as  being  installed  on 
engines  identified  by  engine  serial 
ntunber  (ESN).  This  condition,  if  not 
corrected,  could  result  in  an  AGB  starter 
gearshaft  failure,  which  can  result  in  an 
inflight  engine  shutdown,  and  on 
aircraft  with  two  affected  engines 
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installed,  possible  dual  inflight  engine 
shutdown  and  forced  landing. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  CFMI CFM56- 
3/-3B/-3C  Service  BulleUn  (SB)  No.  72- 
877.  Revision  1,  dated  June  15, 1998, 
that  describes  procedures  for 
identification  of  affected  engines  by 
ESN,  and  replacement  of  a  suspect 
starter  gearshaft  with  a  serviceable  part. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  a  dual  inflight  engine 
shutdown.  This  AD  requires,  within  350 
hours  time  in  service  (TIS)  after  the 
effective  date  of  this  AD,  or  by  October 

1. 1998,  whichever  occurs  first,  on 
aircraft  with  two  affected  engines 
installed,  removal  of  one  affected  engine 
from  an  aircraft,  and  replacement  with 

a  serviceable  engine,  or  replacement  of 
a  suspect  starter  gearshaft  with  a 
serviceable  part.  This  AD  also  requires, 
within  2,100  hours  TIS  after  the 
effective  date  of  this  AD,  or  by  February 

1. 1999,  whichever  occurs  first,  on 
aircraft  with  only  one  affected  engine 
installed,  removal  of  the  affected  engine 
from  the  aircraft,  and  replacement  with 
a  serviceable  engine,  or  removal  of  the 
suspect  starter  gearshaft  and 
replacement  with  a  serviceable  part.  The 
calendar  end-dates  were  determined 
based  upon  risk  analysis  and  parts 
availability.  In  addition,  this  AD 
requires  reporting  to  the  FAA  if  the  ESN 
listed  in  Table  1  of  the  SB  does  not 
directly  correspond  to  the  adjoining 
starter  gear  shaft  serial  number  in  order 
to  verify  that  all  affected  parts  have  been 
removed  from  service.  The  actions  are 
required  to  be  accomplished  in 
accordance  with,  the  SB  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  nile  by 
submitting  such  vmtten  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 


the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simamarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

ConMnenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-44-AD."  The 
postcard  will  be  date  stamped  and 
rettuned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regtilation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursviant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

W-19-10    CFM  Intmiational:  Amendment 
39-10752  Docket  9&-ANE-44-A0. 
Applicability:  CFM  Intenntional  (CFMI) 
CFM56-3,  -3B,  and  -3C  series  tiirbofan 
engines,  having  any  of  the  engine  serial 
numbers  (ESNs)  identified  in  Table  1  of 
CFMI  CFM56-3/-3B/-3C  Service  Bulletin 
(SB)  No.  72-S77,  Revision  1,  dated  June  15, 
1998.  These  engines  are  installed  on  but  not 
limited  to  Boeing  737  series  aircraft 

NOTE  i:  This  airworthiness  directive  (AD) 
applies  to  leach  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  perfonnance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  accessory  gearbox  (AGE) 
starter  gearshaft  failure,  which  can  result  in 
an  inflight  engine  shutdown,  and  on  aircraft 
with  two  afiiscted  engines  installed,  p>ossible 
dual  inflight  engine  shutdown  and  forced 
landing,  accomplish  the  following: 

(a)  On  aircra^  with  two  affected  engines 
installed,  remove  one  aSected  engine  from 
the  aircraft,  and  replace  with  a  serviceable 
engine  not  identified  by  ESN  in  Table  1  of 
CFMI  CFM56-3/-3B/-3C  SB  No.  72-877, 
Revision  1,  dated  June  15, 1998,  or  replace 
the  suspect  starter  gearshaft  on  one  of  the 
engines  with  a  serviceable  gearshaft,  in 
accordance  with  the  Accomplishment 
Instructions  of  CFMI  CFM56-3/-3B/-3C  SB 
No.  72-877,  Revision  1,  dated  June  15, 1998; 
within  350  hours  time  in  service  (TIS)  after 
the  effective  date  of  this  AD,  or  by  October 
1, 1998,  whichever  occurs  first.  Thereafter, 
for  the  remaining  engine,  replace  suspect 
starter  gearshafts  in  accordance  with 
paragraph  (b)  of  this  AD. 

(b)  On  aircraft  with  only  one  affected 
engine  installed,  remove  the  affected  engine 
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bom  the  aircraft,  and  replace  with  a 
serviceable  engine  not  identified  by  ESN  in 
Table  1  of  CFMI  CFM56-3/-3B/-3C  SB  No. 
72-877,  Revision  1,  dated  Jime  15, 1998,  or 
replace  the  suspect  starter  gearshaft  with  a 
serviceable  gearshaft  in  accordance  with  the 
Accomplishment  Instructions  of  CFMI 
CFM56-3/-3B/-3C  SB  No.  72-877,  Revision 
1,  dated  June  15, 1998;  within  2,100  hours 
TIS  after  the  effective  date  of  this  AD,  or  by 
February  1, 1999.  whichever  occurs  first. 

(c)  Report  within  5  working  days  of 
replacement  of  the  starter  gearshaft  to  the 
FAA  if  the  ESN  listed  in  Table  1  of  CFMI 
CFM56-3/-3B/-3C  SB  No.  72-877.  Revision 
1.  dated  June  15, 1998,  does  not  directly 
correspond  to  the  adjoining  starter  gear  shaft 


serial  number  to  verify  that  all  affected  parts 
have  been  removed  from  service.  Report  to 
the  Manager,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate,  12 
New  England  Executive  Park,  Burlington, 
MA  01803-5299;  Fax  (781)  238-7199. 
Reporting  requirements  have  been  approved 
by  the  Office  of  Management  and  Budget  and 
assigned  OMB  control  number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  OfBce.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principwl  Maintenance  Inspector,  who  may 


Document  No. 


72-877  

Total  pages: 


add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 
Note  2:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  OfBce. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  the  following  CFMI 
CFM56-3/-3B/-3C  SB: 


Pages 


1-49 
49. 


Revision 


Date 


June  15. 1998. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  fi-om  CFM  International. 
Technical  Publications  Department.  1 
Neumann  Way.  Cincinnati.  OH  45215; 
telephone  (513)  552-2981,  fax  (513) 
552-2816.  Copies  may  be  inspected  at 
the  FAA.  New  England  Region,  Office  of 
the  Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

(g)  This  amendment  becomes  effective 
on  September  28, 1998. 

Issued  in  Burlington,  Massachusetts,  on 
September  2, 1998. 

David  A.  Do%niey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-24183  Filed  9-10-98;  8:45  am] 
BILUNQ  CODE  4*1»-13-U 


DEPARTMENT  OF  TRANSPORTATION 

federal  Aviation  Administration 

14  CFR  Part  71 

[Ainftaee  Docket  No.  9a-ANE-«3] 

Establishment  of  Class  E  Airspace; 
Htchbarg,MA 

agency:  Federal  Aviation 
Administrati<Hi  (FAA),  DOT. 
ACTION:  Direct  final  nUe;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
efiisctive  date  of  a  direct  final  rule  which 
establishes  a  Class  E  airspace  area  at 
Fttcfabuig.  MA,  to  provide  for  adequate 
oontiolled  airspace  for  those  aircraft 
using  the  new  GPS  RWY  32  Instrument 


Approach  Procedure  to  Fitchburg 
Mimicipal  Airport.  Fitchburg,  MA 
(KFTT). 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  40173  is  effective 
0901  UTC.  October  8. 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  T.  Bayley,  Airspace  Branch, 
ANE-520.3,  New  England  Executive 
Park.  Burlington.  MA  01803-5299; 
telephone  (781)  238-7523;  fax  (781) 
238-7596. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Roister  on  July  28. 1998  (63  FR  40173). 
The  FAA  uses  the  direct  final 
rulemaking  procediue  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  wall  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  8, 1998.  No  adverse  comments 
w»e  received,  and  tlius  this  notice 
confirms  that  this  direct  nde  will 
become  effective  on  that  date. 

Issued  in  Burlington,  MA.  on  September  3, 
1998. 

Bill  Peacock, 

Manager,  Air  Traffic  Division.  New  England 
Regitm. 

(FR  Doc  98-24421  Filed  9-10-98;  8:45  am) 

■LUNO  CODE  «U»-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Doclcet  No.  98-ANE-«4] 

Amendments  to  Class  E  Airspace; 
Bennington,  VT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effiective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  the  Class  E  airspace  area  at 
Bennington,  VT.  to  provide  for  adequate 
controlled  airapace  for  those  aircraft 
using  the  new  GPS  RWY  13  Instrument 
Approach  Procedure  to  William  H. 
Morse  State  Airport.  Bennington.  VT 
(K5B5). 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  63  FR  40174  is  effective 
0901  UTC.  October  8. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
£)avid  T.  Bayley.  Airspace  Branch. 
ANE-^20.3. 12  New  England  Executive 
PaA.  Burlington.  MA  01803-5299; 
telephone  (781)  238-7523;  fax  (781) 
238-7596. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
pubUshed  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  July  28. 1998  (63  FR  40174). 
The  FAA  uses  the  direct  final 
ndemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  conunent.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 


I7.J I     B t-M.- 
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within  the  comment  period,  the 
regulation  would  become  effective  on 
October  8, 1998.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Burlington.  MA.  on  September  3. 
1998. 

Bill  Peacock, 

Manager,  Air  Traffic  Division.  New  England 
Region. 
(FR  Doc.  98-24420  Filed  9-10-98:  8:45  am] 

MLLWO  COOE  4910-1»-M 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  notice  is  given  that 
no  objections  or  requests  for  a  hearing 
were  filed  in  response  to  the  May  13, 
1998.  final  rule.  Accordingly,  the 
amendments  issued  thereby  are  effective 
September  25. 1998. 

Dated:  September  1. 1998. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
IFR  Doc.  98-24411  Filed  9-10-98:  8:45  ami 
BILUNQ  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  3, 5, 10, 16,  25, 50,  56, 
68, 71,  200,  201, 207,  210, 211, 310, 312, 
314, 369, 429, 800,  and  812 

[Docket  No.  98N-021(q 

Removal  of  Regulations  Regarding 
Certification  of  Drugs  Composed 
Wholly  or  Partly  of  Insulin; 
Confirmation  of  Effective  Date 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Direct  final  rule:  confirmation  of 

effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  published  in  the 
Federal  Register  of  May  13, 1998,  a 
direct  final  rule  (63  FR  26694).  The 
direct  final  rule  amends  the  regulations 
regarding  certification  of  drugs 
composed  wholly  or  partly  of  insulin, 
and  conforming  and  related 
amendments.  This  docmnent  confirms 
the  effective  date  of  the  direct  final  rule. 
EFFECTIVE  DATE:  The  effective  date  of  the 
direct  final  rule  published  at  63  FR 
26694  is  confirmed  as  September  25, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  H.  Mitchell,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPt^MENTARY  INFORMATION:  FDA 
solicited  comments  concerning  the 
direct  final  rule  for  a  75-day  period 
ending  July  27, 1998.  FDA  stated  that 
the  effective  date  of  the  direct  final  ntle 
would  be  on  September  25, 1998. 60 
days  after  the  end  of  the  comment 
period,  unless  any  significant  adverse 
comment  was  submitted  to  FDA  during 
the  comment  period.  FDA  did  not 
receive  any  significant  adverse 
comments. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under  - 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  430,  431, 432, 433, 436, 
440,  441,  442,  443,  444,  446,  448,  449, 
450, 452, 453, 455,  and  460 

[Docket  No.  98N-0211] 

Removal  of  Regulations  Regarding 
Certification  of  Antibiotic  Drugs; 
Confirmation  of  Effective  Date 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Direct  final  rule;  confirmation  of 

effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  published  in  the 
Federal  Register  of  May  12, 1998,  a 
direct  final  rule  (63  FR  26066).  The 
direct  final  rule  repealed  FDA's 
regulations  governing  certification  of 
antibiotic  drugs.  This  dociunent 
confirms  the  effective  date  of  the  direct 
final  rule. 

EFFECTIVE  DATE:  The  effective  date  of  the 
direct  final  rule  published  at  63  FR 
26066  is  confirmed  as  September  24, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  H.  Mitchell,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  FDA 
solicited  comments  concerning  the 
direct  final  rule  for  a  75-day  period 
ending  July  27. 1998.  FDA  stated  that 
the  effective  date  of  the  direct  final  rule 
would  be  on  September  24. 1998. 60 
days  after  the  end  of  the  comment 
period,  imless  any  significant  adverse 
comment  was  submitted  to  FDA  during 
the  comment  period.  FDA  did  not 
receive  any  significant  adverse 
-  comments. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  the  Food  and 
Drug  Administration  Modernization 
Act,  and  under  authority  delegated  to 


the  Commissioner  of  Food  and  Drugs, 
notice  is  given  that  no  objections  or 
requests  for  a  hearing  were  filed  in 
response  to  the  May  12, 1998,  final  rule. 
Accordingly,  the  amendments  issued 
thereby  are  effective  September  24, 
1998. 

Dated:  September  1. 1998. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  98-24413  Filed  9-10-98:  8:45  am) 
BILUNQ  CODE  4160-01-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  For  Use  in  Animal 
Feeds;  Bacitracin  Methylene 
Disailcylate,  Decoquinate,  and 
Roxarsone;  Correetion 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  July  17. 1998  (63  FR  38474). 
The  dociunent  amended  the  animal 
drug  regulations  to  reflect  approval  of  a 
new  animal  drug  application  (NADA) 
filed  by  Alpharma  Inc.  The  NADA 
provides  for  using  approved  bacitracin 
methylene  disalicylate,  decoquinate, 
and  roxarsone  Type  A  medicated 
articles  to  make  combination  drug  Type 
C  medicated  broiler  chicken  feeds.  The 
document  was  published  with  two 
typographical  errors.  This  dociunent 
corrects  those  errors. 

EFFECTIVE  DATE:  July  17, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  C.  Harris,  Office  of  Policy  (HF- 
27),  Food  and  Drug  Administration, 
5600  Fishera  Lane,  Rockville,  MD 
20857,  301-443-2994. 

In  FR  Doc.  98-19025,  appearing  on 
page  38474  in  the  Federal  Register  of 
Friday,  July  17, 1998,  the  following 
corrections  are  made:    . 

1.  On  page  38475,  in  the  third 
column,  in  amendatory  instruction  "2." 
the  citation  "(d)(3)(xv)"  is  corrected  to 
read  "(d)(3)(xvii)". 

$558.78    [Corrected] 

2.  On  page  38475,  in  the  third 
colimm,  in  §  558.76  Bacitracin 
methylene  disalicylate,  paragraph 
"(d)(3)(xv)"  is  corrected  to  read 
"(d)(3)(xvu)". 
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Dated:  August  25. 1998. 
Stephen  F.  Simdlof; 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  98-24412  Filed  9-10-98;  8:45  am] 
BaUNQ  CODE  41M-01-F 


DEPARTMENT  OF  STATE 

22  CFR  Parts  41  and  42 

[Public  Notice  2863] 

Visas:  Documentation  of 
Nonimmigrants  and  Immigrants- 
Minor  Corrections  or  Additions  to 
Nonimmigrant  Visa  Regulations  and 
Deletions  of  Obsolete  Immigrant  Visa 
Provisions 

AGENCY:  Bureau  of  Consular  Afiiairs. 
Department  of  State. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  combines  several 
minor  corrections  or  updating  of  current 
nonimmigrant  visa  regulations  with  the 
deletion  of  several  immigrant  visa 
r^ulations  that  are  inoperative  as  a 
result  of  the  repeal  or  expiration  of  the 
underlying  provisions  of  law.  The 
former  include  correcting  the  name  of 
MongoUa.  adding  two  classification 
symbols,  and  changing  a  section  title 
from  "General"  to  "Foreign  Officials — 
General".  The  immigrant  visa  regulatory 
removals  include  certain  relief 
provisions  for  returning  residents  which 
were  repealed,  and  several  short-term 
benefits  accorded  certain  relatives  by 
the  Immigration  Act  of  1990  which  have 
expked. 

EFFECTIVE  DATE:  September  11, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Edward  Odom.  Chief.  Legislation  and 
Regulations  IMvision.  Visa  Services, 
(202)  663-1204. 

SUPPLEMENTARY  INFORMATION:  Several 
current  visa  regulations  contain  obsolete 
or  incorrect  references  or  relate  to  or 
contain  references  to  a  provision  of  law 
which  has  been  repealed  or  has  passed 
its  statutory  time  limit,  thus  rendering 
the  regulation  concerned  inoperative. 
As  a  housekeeping  measure,  they  are 
being  formally  corrected  or  removed  by 
this  rule.  They  are  described  herein  in 
the  sequence  in  which  they  appear  in  22 
CFR  Parts  41  and  42. 

First  is  section  41.3,  which  covers 
consular  and  immigration  officer  joint 
waivers  of  the  passport  and/or  visa 
requirements,  hi  subsection  41.3(e) 
reference  is  made  to  what  is  erroneously 
called  "MongoUan  People's  RepubUc" 
whereas  the  name  of  the  country  was 
changed  to  "Mongolia"  in  1992.  It  is 
corrected  herein. 


Next  is  section  41.12,  the  enumeration 
of  nonimmigrant  visa  symbols,  in  which 
two  symbols  are  corrected  (S-5  and  S- 
6  are  substituted  for  S-7  and  S-8, 
respectively)  and  two  new  symbols  are 
being  added:  C-l/D  for  a  combined 
:    transit  and  crewman  visa  and  S-7  for 
any  qualified  family  member  of  an  S-5 
or  S-G  principal  aUen. 

The  final  nonimmigrant  section 
affected  is  41.21  whidi  has  been  titled 
simply  "General"  as  the  opening  section 
of  what  the  Department  considers  "the 
41.20's",  all  such  sections  relating  to 
foreign  officials  of  one  kind  or  another. 
Inasmuch  as  there  is  no  41.20  by  that 
title,  however,  "General"  is  a  non- 
descriptive  and  meaningless  heading  for 
41.21.  The  title  is  thus  being  changed 
herein  to  "Foreign  Officials — General". 
The  first  of  the  immigrant  sections  is 
42.22(c),  which  described  the  effect  of 
rehef  provided  by  the  Attorney  General 
in  his  or  her  discretion  under  section 
212(c)  of  the  Immigration  and 
Nationality  Act  (INA)  for  certain 
returning  residents.  Section  212(c)  was 
repealed  by  section  304(b)  of  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  (URIRA).  As  there  is 
no  longer  a  basis  for  22  CFR  42.22(c),  it 
is  removed  and  subsection  42.22(d)  is 
redesignated  as  42.22(c). 

The  Immigration  Act  of  1990 
(IMMACT  90)  contained  several  time- 
limited  provisions,  one  of  which 
(section  112)  estabhshed  up  to  55,000 
additional  visa  numbers  during  each  of 
fiscal  years  1992-94  for  the  spouses  and 
children  of  aliens  whose  status  was 
legalized  under  legislation  enacted  in 
1986.  Section  42.51(a)(2)  provided  for 
the  Department's  control  of  those 
numbers.  It  is  removed  by  this  rule. 

Section  42.51(d)  regulated  control  of 
special  niunerical  provisions  in  the 
Panama  Canal  Act,  which  were  stricken 
by  section  212(a)  of  the  Immigration  and 
Nationality  Technical  Corrections  Act  of 
1994.  It  is  hereby  removed. 

Subsection  (a)  of  section  42.54  as 
promulgated  in  1991  contains 
prospective  language  regarding  diversity 
immigrants  which  is  no  longer 
appropriate  and  is  being  deleted. 

Under  the  terras  of  section  631  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act,  the 
period  of  vaUdity  of  an  immigrant  visa 
was  raised  from  four  months  to  six 
months.  Section  42.72  of  22  CFR, 
containing  the  regulations  pertaining  to 
immigrant  visa  validity,  was  amended 
shortly  thereafter  to  conform  with  that 
amendment  This  rule  corrects  the 
reference  to  the  visa  validity  period 
contained  in  section  42.64,  which 
relates  to  passport  requirements  for 
immigrants. 


Regulatory  Analysis  and  Notices 

Final  Rule 

This  rule  is  being  pubUshed  as  a  final 
rule  under  the  "good  cause"  exceptions 
set  forth  at  5  U.S.C.  553(b)(3)  and 
553(d)(3).  As  the  material  being  changed 
is  not  challengeable  and  that  being 
removed  is  no  longer  germane,  no 
purpose  would  be  served  by  publication 
as  a  proposed  rule  with  a  time  frame  for 
comment. 

The  Regulatory  Flexibility  Act 

Pursuant  to  section  605  of  the 
Regulatory  FlexibiUty  Act,  the 
Department  has  assessed  the  potential 
impact  of  this  rule,  and  the  Assistant 
Secretary  for  Consular  Afi^airs  hereby 
certifies  that  it  is  not  expected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

E.O.  12988  andE.O.  12866 

This  rule  has  been  reviewed  as 
required  under  E.O.  12998  and 
determined  to  be  in  compliance 
therewith.  This  rule  is  exempt  fi-om 
review  under  E.O.  12866,  but  has  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  therewith.  The 
rule  does  not  directly  or  indirectly  afiiect 
states  or  local  governments  or  Federal 
relationships  and  does  not  create 
unfunded  mandates. 

5  U.S.C.  Chapter  8 

As  required  by  5  U.S.C!,  chapter  8.  the 
Department  has  screened  this  rule  and 
determined  that  it  is  not  a  major  rule,  as 
defined  in  5  U.S.C.  80412. 

Paperwork  Reduction  Act 

This  rule  imposes  no  paperwork 
requirements. 

Lists  of  Subjects 

22  CFR  Part  41 

Aliens,  Foreign  officials.  Passports 
and  visas.  Students. 

22  CFR  Part  42 

Immigration,  Passports  and  visas. 

In  view  of  the  foregoing,  22  CFR  Parts 
41  and  42  are  amended  as  follows: 

PART  41— {AMENDED] 

1.  The  authority  citation  for  Part  41  is 
revised  to  read: 

Authority:  8  U.S.C  1104. 

S41.3    [Amendwq 

2.  Section  41.3  is  amended  in 
paragraph  (e),  by  removing  "Mongolian 
People's  Republic"  and  adding  in  its 
place  "MongoUa". 

3.  Section  41.12  is  amended  in  the 
table  by  removing  the  entries  for  S-7 
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and  S-8  and  adding  new  entries  in 
alphanumeric  order  to  read  as  follows: 


§4t.12   Classification  Symbols. 


NONIIMMIGRANTS 


Symbol 


Class 


Section  of  law 


0-1/D 


S-6 
S-6 
S-7 


Combined  Transit  and  Crewman  Visa  101(a)(15)(C)  and  (D). 

,  .  •  •  •  • 

Certain  Aliens  Supplying  Critical  Infomiation  Relating  to  a  Criminal  Organization  or  Enterprise 101(a)(15)(S)(i). 

Certain  Aliens  Supplying  Critical  Information  Relating  to  Tenwism „ „ 101(a){15)(S)(ii). 

Qualified  Family  Member  of  S-5  or  S-6 •  101{a)(15)(S). 


4.  Section  41.21  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§  41 .21    Foreign  Officials— General. 


PART  42— {AMENDED] 

5.  The  authority  citation  for  Part  42 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104. 
§42.22    [Amended] 

6.  Section  42.22  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as 
paragraph  (c). 

942.51    [Amended] 

7.  Section  42.51  is  amended  by 
removing  paragraph  (a)(2),  by 
redesignating  paragraphs  (a)(1) 
introductory  text,  (a)(l)(i).  and  (a)(l)(ii) 
as  paragraphs  (a)  introductory  text, 
{a)(l),  and  (a)(2),  respectively,  and  by 
removing  paragraph  (d). 

§42.54    [Amended] 

8.  Section  42.54  is  amended  by 
removing  the  words  "Beginning  with 
fiscal  year  1995,  in"  from  paragraph 
(a)(2)  and  adding  in  their  place  "In". 

§42.64    [Amended] 

9.  Section  42.64(b)  is  amended  by 
revising  "4  months"  to  read  "6 
months". 

Dated:  July  23, 1998. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
(FR  Doc.  98-24084  Filed  9-10-98;  8:45  am] 

aiLUNQ  CODE  4710-06-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Parts  250  and  253 


RIN  1010^033 

Oil  Spill  Financial  Responsibility  for 
Offshore  Facilities 

agency:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Correction  to  final  regulation. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulations, 
which  were  published  in  the  Federal 
Register  of  Tuesday,  August  11, 1998, 
(63  FR  42699).  The  regulations  are 
related  to  the  Oil  Spill  Financial 
Responsibility  for  Offshore  Facilities 
contained  in  30  CFR  part  253. 
EFFECTIVE  DATE:  October  13, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Waddell,  Adjudication  Unit 
Supervisor,  at  (504)  736-1710. 
SUPPLEMENTARY  INFORMATION:  As 
published,  the  final  regulations  contain 
an  error  which  may  prove  to  be 
misleading  and  needs  to  be  clarified;  the 
correction  provides  a  better  reference 
citation  on  claims. 

Correction  of  Publication 

Accordingly,  the  publication  on 
August  11, 1998  63  FR  42699  which  was 
the  subject  of  FR  Doc.  98-21096.  is 
corrected  as  follows: 

On  page  42714,  in  the  third  column, 
in  §  253.15,  paragraph  (f),  "§  253.60  (b) 
or  (c)(4)"  is  corrected  to  read  "§  253.60." 

Dated:  September  3. 1998. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
(FR  Doc.  9&-2.4444  Filed  9-10-98;  8:45  am] 

BILUNO  CODE  4310-MR-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CQDOe-Sft-058] 

niN2115-AE46 

Special  Local  Regulations:  City  of 
Ciarkviile  Riverfest;  Cumberland  River 
mile  125.5  T0 127.0.  Clarfcsville,  TN 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Special  local  regulations  are 

being  adopted  for  the  City  of  Clarksville 

Riverfest.  This  event  will  be  held  on 

September  13, 1998  from  9  a.m.  imtil  5 

p.m.  at  the  riverfront  in  Clarksville,  TN. 

These  regiilations  are  needed  to  provide 

for  the  safety  of  life  on  navigable  waters 

during  the  event. 

EFFECTIVE  DATE:  These  regulations  are 

effective  from  9  a.m.  until.  5  p.m.  on 

September  13, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:* 

LTJG  Tom  Boyles,  Marine  Safety  Office 

Paducah,  KY.  Tel:  (502)  442-1621  exL 

310. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  Tom  Boyles,  Project  Officer, 
Marine  Safety  Office  Paducah,  and  LTJG 
Michele  Woodruff,  Project  Attorney, 
Eighth  Coast  Guard  District  Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rule  making  for  these 
regulations  has  not  been  published,  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication.  Following  normal 
rule  making  procediues  would  have 
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been  impracticable.  The  details  of  the 
event  were  not  finalized  with  sufficient 
time  remaining  to  publish  proposed 
rules  in  advance  of  the  event  or  to 
provide  for  a  delayed  effective  date. 

Background  and  Purpose 

The  marine  event  requiring  this 
regulation  is  the  Riverfest  powerboat/ 
pylon  races  on  the  river.  Event  sponsors 
expect  between  25,000  and  50,000 
spectators.  The  City  of  Clarksville 
sponsors  this  event.  Spectators  will  be 
able  to  view  the  event  frtim  areas 
designated  by  the  sponsor. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  imnecessary 
because  of  the  event's  short  duration. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  die  Coast  Guard 
certifies  imder  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  of  the  event's  short  diuation. 

Collection  of  Information 

This  nde  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2-1. 
paragraph  (34)(h)  of  Commandant 
Instruction  M16475.1C  this  rule  is 
excluded  from  further  environmental 
documentation. 


List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements. 

Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Tide  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35 

2.  A  temporary  §  100.35-T08-058  is 
added  to  read  as  follows: 

§100.35-T08-058    Cumberland  River  at 
Clarlcsville,  Tennessee. 

(a)  Regulated  Area:  A  regulated  area  is 
established  on  all  waters  of  the 
Cumberland  River  between  mile  125.5 
and  mile  127.0. 

(b)  Special  Local  Regulation:  All 
persons  and/or  vessels  not  registered 
with  the  sponsors  as  participants  or 
official  patrol  vessels  are  considered 
spectators.  The  "official  patrol"  consists 
of  any  Coast  Guard,  public,  state  or  local 
law  enforcement  and/or  sponsor 
provided  vessels  assigned  to  patrol  the 
event. 

(1)  No  spectators  shall  anchor,  block, 
loiter  in,  or  impede  the  through  transit 
of  participants  or  official  patrol  vessels 
in  the  regulated  area  during  effective 
dates  and  times,  uiUess  cleared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 

(2)  When  hailed  and/or  signaled  by  an 
official  patrol  vessel,  a  spectator  shall 
come  to  an  immediate  stop.  Vessels 
shall  comply  with  all  directions  given: 
failure  to  do  so  may  residt  in  a  citation. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  the  regulated 
area.  The  Patrol  Commander  may 
terminate  the  event  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and/or  property  and  can  be  reached 
on  VHF-FM  Chaimel  16  by  using  the 
call  sign  "PATCOM". 

(c)  Effective  Date:  This  section  is 
effective  on  September  13, 1998  from  9 
a.m.  until  5  p.m. 

Dated:  August  27, 1998. 

PaulJ.Phita. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 

[FR  Doc.  98-24422  Filed  9-10-98;  8:45  am] 

BIUMQ  CODE  4«1»-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart180 
[OPP-300706;  FRL-602&-e] 
RIN  2070-AB78 

Cypermethrin;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  cypermethrin 
(±)  alpha-cyano-(3- 
phenoxyphenyl)methyl  (±)  cis,  trans- 
3(2,2-dichloroethyenyl)-2,2- 
dimethylcyclopropane  carboxylate  in  or 
on  the  commodity  green  onion  at  6.0 
parts  per  million  (ppm).  The 
Interregional  Research  Project  Number  4 
(IR-4)  requested  this  tolerance  under  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
September  11, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  10, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  lOPP-300706), 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300706],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  {)erson,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  nearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form_ 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format  All  copies 
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of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300706].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sidney  Jackson,  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
niunber,  and  e-mail  address:  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
ArUngton,  VA,  (703)  305-7610,  e-mail: 
jackson.sidney@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  19, 1998  (63 
FR  13404)  (FRL-5776-6).  EPA,  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e),  announcing 
the  filing  of  a  pesticide  petition  (PP 
5E4463)  for  tolerance  by  the 
Interregional  Research  Project  (IR-4). 
This  notice  included  a  summary  of  the 
petition  prepared  by  FMC  Corporation, 
1735  Market  St.,  Philadelphia,  PA 
19103,  the  registrant.  There  were  no 
comments  received  in  response  to  the 

notice  of  filing.  

The  petition  requested  that  40  CFR 
180.418  be  amended  by  establishing  a 
tolerance  for  residues  of  the  insecticide 
cypermethrin  (±)  alpha-cyano-(3- 
phenoxyphenyl)methyl  (±)  cis,  trans- 
3(2,2-dichloroethyenyl)-2,2- 
dimethylcyclopropane  carboxylate  in  or 
on  the  commodity  green  onion  at  6.0 
ppm. 

-I.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  of 
FFDCA  defines  "safe^  to  mean  that 
"there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposuj^s  for  which  there  is  reliable 
information."  This  includes  exposing 
through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infents  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiue  that  there  is  a  reasonable 


certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 

residue " 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  &t>m  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  imcertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  hiunan  exposure  into  the 
NOEL  bom  the  appropriate  animal 
study.  Conmionly,  EPA  finds  MOEs 
lower  than  100  to  be  imacceptable.  This 
100-fold  MOE  is  based  on  the  same 


rationale  as  the  100-fbld  imcertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  &t)m  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  fitim  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  {>esticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typicsJly  consider  exposure  from 
,food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposine,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
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protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
Ugh-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  fit>m  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  fit>m  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  bom 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  EHetary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 


or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assimied  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  imderstated  for  any 
significant  subpopulation  group. 
Further,  regional  consiunption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
was  not  regionally  based. 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  writh  section  408(b)(2)P), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  cypermethrin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
tolerance  for  residues  of  cypermethrin 
on  green  onions  at  6.0  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  cypermethrin  are 
discussed  below. 

1.  Acute  toxicity.  The  required  battery 
of  acute  toxicity  studies  has  been 
submitted  and  found  adequate.  The 
findings  were  as  follows:  oral  toxicity, 
lethal  dose  (LD)so  >  263  milligram/ 
kilc^;ram  (mg/kg);  dermal  toxicity,  LDso 
>  2.460  mg/kg;  inhalation  toxicity  lethal 
concentration  (LC)so,  2.5  mg/liter  (L); 
primary  eye  irritation-Toxicity  Category 


ni;  primary  dermal  irritation  -Toxicity 
Category  IV.  Cypermethrin  is  considered 
to  be  a  dermal  sensitizer. 

2.  Genotoxicity.  The  Agency  has 
reviewed  several  mutagenicity  studies. 
Types  include  an  Ames  mutagenicity 
assay;  a  dominant  lethal  study,  a  mouse 
lymphoma  mutagenicity  assay,  a 
Chinese  hamster  ovary/hypoxanthine 
quanine  phosphoribose  transferase 
(CHO/HGPRT)  assay,  and  a  bone 
marrow  cytogenic  study.  The  data  base 
for  mutagenicity  is  considered  to  be 
adequate.  Based  on  the  available 
mutagenicity  studies,  there  are  no 
concerns  for  mutagenicity. 

3.  Reproductive  and  developmental 
toxicity—  i.  Developmental  toxicity 
study  in  the  rat.  Cypermethrin  was 
administered  by  gavage  to  rats  at  dose 
levels  of  0, 17.5,  35,  or  70  mg/kg/day  on 
days  6-15  of  gestation.  The  maternal 
lowest-observed  effect  level  (LOEL)  is 
35  mg/kg/day,  based  on  bodyweight. 
The  maternal  NOEL  is  17.5  mg/kg/day. 
The  developmental  LOEL  was  >  70  mg/ 
kg/day.  The  developmental  NOEL  is  > 
70  mg/kg/day. 

ii.  Developmental  toxicity  study  in  the 
rabbit.  Cypermethrin  was  administered 
to  20  New  Zealand  White  rabbits  per 
dose  group  by  gavage  at  dose  levels  of 
0, 100,  450,  or  700  mg/kg/day  from  days 
7  through  19  of  gestation.  The  test 
animals  were  sacrificed  on  day  29  of 
gestation.  The  maternal  LOEL  was  450 
mg/kg/day,  based  on  bodyweight  gain. 
The  maternal  NOEL  was  100  mg/l^day. 
There  were  no  indications  of 
developmental  toxicity.  The  NOEL  and 
LOEL  for  developmental  toxicity  was  > 
700  mg/kg/day. 

iii.  Three-generation  reproduction 
study  in  rats.  Cypermethrin  was 
administered  to  rats  at  dose  levels  of  0, 
50, 150.  or  1,000/750  ppm  (reduced  to 
750  ppm  after  12  weeks  because  of 
severe  neurological  symptoms).  These 
dose  levels  correspond  to  2.5,  7.5,  or  50/ 
37.5  mg/kg/day.  Three  successive 
generations  were  produced,  each 
consisting  of  two  separate  breedings  to 
produce  six  sets  of  litters.  The  LOEL  is 
150  ppm  (7.5  mg/kg/day)  based  on 
consistent  decreased  bodyweight  gain  in 
both  sexes.  The  NOEL  was  50  ppm  (2.5 
mg/kg/day). 

4.  Subchronic  toxicity.  The  data  base 
for  subchronic  toxicity  is  considered  to 
be  complete  except  for  a  series  82-4 
subchronic  inhalation  toxicity  study  of 
90-days  duration.  This  study  is  required 
if  inhalation  exposure  is  for  periods 
greater  than  21 -days. 

i.  A  21 -day  dermal  study  in  the  rabbit. 
Cypermethrin  was  applied  at  dose  levels 
of  control,  2,  20,  or  200  mg/kg/day 
applied  in  20%  weight/weight  (w/w) 
basis  PEG  300  with  daily  applications 
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for  3  weeks  for  a  total  of  15  applications. 
The  LOEL  is  200  mg/kg/day  based  on 
liver  effects.  The  NOEL  is  20  mg/kg/day. 

ii.  A  21-day  inhalation  study  in  the 
rat.  Cypermethrin  was  administered  to 
rats  by  nose  only  exposure  at 
concentrations  of  0,  0.01,  0.05,  or  0.25 
mg/L  for  6  hours  per  day,  5  days  per 
week  for  total  of  15  exposures.  The 
LOEL  was  0.05  mg/L  based  mainly  on 
bodyweight  decrease.  The  NOEL  was 
0.01  mg/L. 

5.  Chronic  toxicity/carcinogenicity— 
i.  Chronic  oral  study  in  the  dog. 
Cypermethrin  was  administered  to 
beagle  dogs  at  dose  levels  of  0, 1,  5,  or 
15  mg/kg/day  for  52  weeks.  The  LOEL 
was  5  mg/kg/day  based  on 
gastrointestinal  effects.  The  NOEL  is  1 
mg/kg/day. 

ii.  Carcinogenicity  study  in  the  mouse. 
Cypermethrin  was  administered  to  mice 
at  dose  levels  of  control- 1,  control-2, 
100, 400,  and  1,600  ppm  (corresponding 
to  0.  0, 14.  57,  or  229  mg/kg/day)  for  97 
weeks  for  males  and  101  weeks  for 
females.  The  LOEL  was  400  ppm  (57 
mg/kg/day)  based  on  liver  weight.  The 
NOEL  was  100  ppm  (14  mg/kg/day). 
This  study  was  determined  to  be 
positive  for  induction  of  benign 
idveologenic  neoplasms. 

iii.  cSiTonic  feeding/ carcinogerucity 
study  in  the  rat.  Cypermethrin  was 
administered  to  rats  at  dose  levels  of 
control-1,  control-2,  20. 150,  or  1,500 
ppm  (corresponding  to  0, 1,  7.5,  or  75 
mg/kg/day)  for  2  years,  liie  LOEL  is 
1,500  ppm  (75  mg/kg/day)  based  on 
body  weight.  The  NOEL  was  150  ppm 
(7.5  mg/lqg/day).  Cypermethrin  was  not 
oonsidered  to  be  oncogenic  in  this 
study.  A  possible  association  with 
increased  testicular  interstitial  tumors 
was  not  considered  definite. 

6.  Metabolism.  Studies  in  rats,  dogs, 
and  mice  are  available  to  support  the 
requirement  of  metabolism  in  mammals. 
Studies  show  that  cypermethrin  is 
readily  absorbed  from  the 
gastrointestinal  tract  and  extensively 
metaboUzed.  It  is  mostly  excreted  in  the 
urine.  No  additional  data  are  required. 

7.  Neurotoxicity.  Additional  data 
considered  by  the  Agency  included  an 
acute  delayed  type  neurotoxicity  in 
hens,  an  acute  neurotoxicity  screening 
study  in  rats  with  a  NOEL  of  30  mg/kg 
and  a  LOEL  of  100  mg/kg,  and  a 
subchronic  neiut>toxicity  screening 
study  in  rats  with  a  NOEL  of  31  mg/kg/ 
day  and  a  LOEL  of  77  mg/kg/day. 
Additional  data  vnH  be  required  under 
a  special  Data  Call-In  (DCI)  letter 
pursuant  to  section  3(c)(2)(B)  of  FIFRA. 
Although  these  data  are  lacking  EPA  has 
a  sufficient  toxicity  data  base  to  support 
these  tolerances  and  these  additional 


studies  are  not  expected  to  significantly 
change  its  risk  assessment. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  To  assess  risk  from 
acute  dietary  exposure,  the  Agency  used 
a  NOEL  of  1.0  mg/kg/day  based  on 
increased  incidence  of  passage  of  liquid 
stools  at  5  mg/kg/day  and  above  starting 
the  first  weeks  of  dosing  in  a  chronic- 
dog  study.  A  MOE  of  100  is  required 

2.  Short  -  and  intermediate  -  term 
toxicity.  To  assess  risk  fi-om  (non-food) 
short-  and  intermediate-term  dermal 
exposiue,  the  Agency  used  a  NOEL  of  5 
mg/kg/day  from  the  chronic-dog  study, 
incorporating  25%  dermal  absorption.  A 
dermal  absorption  rate  of  25%  was 
derived  based  on  the  weight-of-evidence 
available  for  striicturally  related 
pyrethroids.  For  exposure  via 
inhalation,  the  Agency  used  a  NOEL  of 
0.01  mg/L  from  the  21-day  inhalation 
study  in  rats. 

3.  Chronic  toxicity.  EPA  has 
estabtished  the  RfD  for  cypermethrin  at 
0.01  mg/kg/day.  This  RfD  is  based  on  a 
NOEL  of  1.0  mg/kg/day  fit>m  the 
chronic-dog  study  with  an  uncertainty 
factor  of  100. 

4.  Carcinogenicity.  Using  its 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24. 
1986  (51  FR  33992)  the  Carcinogenicity 
Peer  Review  Committee  (CPRC)  has 
classified  cypermethrin  as  a  Group  C 
chemical,  possible  hiunan  carcinogen, 
based  on  increased  incidence  of  lung 
adenomas  in  female  mice,  but  did  not 
recommend  assignment  of  a  cancer 
potency  factor  (Q*l)  for  a  linear 
quantitative  cancer  risk  assessment. 
Instead,  the  CPRC  recommended  the 
RfD  approach.  Based  on  the  CPRC's 
recommendation  that  the  RfD  approach 
be  used  to  assess  dietary  caiicer  risk,  a 
quantitative  linear  dietary  cancer  risk 
assessment  was  not  performed.  Human 
health  risk  concerns  due  to  long-tenn 
consvunption  of  cypermethrin  residues 
are  adequately  addressed  by  the  dietary 
risk  evaluation  chronic  exposure 
analysis  using  the  RfD. 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.418)  for  residues  of 
cypermethrin  in  or  on  a  variety  of  raw 
agricultural  commodities.  Tolerances 
currently  exist  for  residues  of 
cypermethrin  on  cottonseed;  pecans; 
lettuce,  head;  anions,  bulb;  cabbage; 
Brassica,  head  and  stem;  Brassica,  leafy 
and  livestock  conunodities  of  cattle, 
goats,  hogs,  horses,  and  sheep  as  well  as 
this  pending  tolerance  fot  green  onions. 
For  the  purposes  of  dietary  risk 
assessment,  residue  data  generated  fhnn 


residue  field  trials  conducted  at 
maximimi  application  rates  and 
minimiiTTi  preharvest  intervals  were 
used.  To  assess  secondary  exposure 
from  edible  animal  commodities,  animal 
dietary  burdens  were  calculated  using 
mean  field  trial  residue,  adjusted  for 
percent  crop  treated  and  applying 
appropriate  processing  factors  for  all 
feed  items.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  cypermethrin 
as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The  acute 
dietary  exposure  assessment  xised 
Monte  Carlo  modeling  (in  accordance 
with  Tier  3  of  EPA  June  1996"  Acute 
Dietary  Exposure  Assessment"  guidance 
document)  incorporating  anticipated 
residues  and  percent  crop  treated 
refinement.  The  acute  exposiu«  via 
dietary  intake  for  the  U.S.  Population  is 
estimated  at  0.004438  mg/kg/day.  The 
acute  dietary  risk  estimated  by  MOE  at 
the  99.9th  percentile  for  the  U.S. 
population  is  225.  The  acute  dietary 
exposure  for  children  is  0.005465  mg/ 
kg/day  with  a  resulting  MOE  of  183. 
BPA  concludes  that  there  is  a  reasonable 
certainty  of  no  harm  for  MOEs  of  100  or 
greater. 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  exposure  assessment 
incorporated  anticipated  residues, 
tolerance  values,  FDA  and  PDP 
monitoring  data,  and  percent  crop 
treated  information,  llie  RfD  used  was 
0.01  mg/kg/day.  For  the  U.S. 
population,  the  exposiue  was  estimated 
at  0.000025  mg/kg/day.  The  risk 
assessment  resulted  in  use  of  0.3%  of 
the  RfD.  For  children,  the  exposure  was 
e^imated  at  0.000042  mg/l^day,  which 
uses  0.4%  of  the  RfD. 

Section  408(b)(2)^)  of  the  FFDCA 
authorizes  EPA  to  consider  available 
data  and  information  on  the  anticipated 
residue  levels  of  pesticides  residues  in 
food  and  the  actual  levels  of  pesticide 
chemicals  that  have  been  me<isured  in 
feod.  If  EPA  relies  on  such  information, 
EPA  must  require  that  data  be  provided 
five  years  after  the  tolerance  is 
established,  modified,  or  left  in  efiiect. 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipated. 
Following  the  initial  data  submission. 
EPA  is  authorized  to  require  similar 
data  on  a  time  frame  it  deems 
appropriate.  Section  408(b)(2)(F)  allows 
the  Agency  to  use  data  on  the  actual 
percent  of  crop  treated  when 
establishing  a  tolerance  only  where  the 
Agency  can  make  the  following 
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findings:  (a)  that  the  data  used  are 
reliable  and  provide  a  valid  basis  for 
showing  the  percentage  of  food  derived 
from  a  crop  that  is  likely  to  contain 
residues;  (b)  that  the  exposure  estimate 
does  not  underestimate  the  exposuire  for 
any  significant  subpopulation  and;  (c) 
where  data  on  regional  pesticide  use 
and  food  consumption  are  available, 
that  the  exposure  estimate  does  not 
imderstate  exposiue  for  any  regional 
population.  In  addition,  the  Agency 
must  provide  for  periodic  evaluation  of 
any  estimates  used. 

The  percent  of  crop  treated  estimates 
for  cypermethrin  were  derived  from 
federd  and  market  survey  data.  EPA 
considers  these  data  reliable.  A  range  of 
estimates  are  supplied  by  these  data  and 
the  upper  end  of  this  range  was  used  for 
the  exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  underestimated  for 
any  significant  subpopulation.  Further, 
regional  consimnption  information  is 
taken  into  accotmt  through  EPA's 
computer  based  model  for  evaluating 
exposure  of  significant  subpopulations 
including  several  regional  groups. 
Review  of  this  regional  data  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  popidation  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  To  meet  the 
requirement  for  data  on  anticipated 
residues,  EPA  will  issue  a  Data  Call-In 
(DO)  notice  pursuant  to  section  408(f) 
of  the  FFDCA  requiring  submission  of 
data  on  anticipated  residues  in 
conjunction  with  approval  of  the 
registration  imder  FD<RA. 

2.  From  drinking  water.  Studies  show 
that  cypermethrin  is  immobile  in  soil 
and  does  not  leach  into  ground  water. 
Drinking  water  residue  levels  were 
estimated  using  the  PRZMl/EXAMS 
computer  models  in  1993  for 
comparative  ecological  risk  assessment. 

i.  Acute  exposure  and  risk.  For  the 
U.S.  population,  acute  exposure  is 
estimated  at  0.000126  mg/kg/day  (MOE 
=  7,965).  For  non-nursing  infants  <  1 
year  old,  exposure  is  estimated  at 
0.000242  mg/kg/day  (MOE=  4,138). 

ii.  Chronic  exposure  and  risk.  For  the* 
U.S.  popidation,  chronic  exposure  is 
estimated  at  0.000005  mg/kg/day.  or 
essentially  0%  of  the  RfD.  For  non- 
nursing  infants  <  1  year  old,  exposure  is 
estimated  at  0.000021  mg/kg/day,  or 
0.2%oftheIUD. 

3.  From  non-dietary  exposure. 
Cypermethrin  is  currenUy  registered  for 
use  on  the  following  residential  non- 
food sites:  lawns  and  carpet.  Non- 
occupational exposure  to  cypermethrin 
may  occur  as  a  result  of  inhalation  or 
contact  from  indoor  residential,  indoor 


commercial,  and  outdoor  residential 
uses.  Using  surrogate  data  and 
conservative  exposure  scenarios,  the 
Agency  has  estimated  combined 
inhalation,  dermal,  and  oral  non-dietary 
exposure. 

4.  Short-  and  intermediate-term 
exposure  and  risk.  For  the  U.S. 
population,  exposure  is  estimated  at 
0.0000515  mg/kg/day.  For  infants  less 
than  1  year  old,  the  exposure  is 
estimated  at  0.00259  mg/kg/day.  It 
should  be  noted  that  carpet  uses  are 
considered  short  and  intermediate  term 
exposures  because  available  data 
indicate  that  cypermethrin  dissipates 
over  time  and  is  thus  unavailable  to 
contribute  as  chronic  exposure  and  risk. 

5.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
ciunulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity."  The  Agency 
beUeves  that  "available  information"  in 
this  context  might  include  not  only 
toxicity,  chemistry,  and  exposure  data, 
but  also  scientific  policies  and 
methodologies  for  understanding 
common  mechanisms  of  toxicity  and 
conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
meclumism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  fiuther 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 


assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  conunon  toxic  metabolite  (in  which 
case  conunon  mechanism  of  activity 
will  be  assiuned). 

Four  members  of  the  insecticide  class 
pyrethroids  produce  a  common 
metabolite  Imown  as  DCVA  (3-(2.2- 
dichloroethenyl)-2 ,2- 
dimethylcyclopropane  carboxyUc  acid). 
These  insecticides  are  cyfluthrin, 
cypermethrin,  zeta-cypermethrin  and 
permethrin.  Althou^  the  residues  of 
DCVA  can  be  estimated,  no  toxicology 
data  on  the  compound  per  se  are 
available  to  directiy  conduct  a  hazard 
evaluation  and  thereby  establish  an 
appropriate  endpoint  for  use  in  a  joint 
ri^  assessment.  To  date,  for  the  purpose 
of  assessing  the  risk  of  the  parent 
compound  the  toxicity  of  DCVA  has 
been  assumed  to  be  equivalent  to  the 
parent  compound.  However,  due  to  the 
different  toxicological  profiles  of 
cyfluthrin,  cypermethrin,  permethrin, 
and  zeta-cypermethrin,  EPA  does  not 
beUeve  that  it  would  be  appropriate  to 
cumulate  DCVA  for  these  pesticides,  or 
DCVA  residues  from  one  of  these 
pesticides  with  the  parent  of  another  of 
these  pesticides,  in  conducting  the  risk 
assessment  for  these  pesticides. 
Accordingly,  for  the  purposes  of  this 
tolerance  action,  EPA  has  not  assiuned 
that  cypermethrin  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

The  Agency  has  determined  that  an 
aggregate  systemic  oral  and  dermal 
exposure  risk  assessment  is  not 
appropriate  due  to  difference  in  the 
toxicity  endpoints  observed  between  the 
oral  (neurotoxicity)  and  dermal 
(hepatotoxidty)  routes.  An  aggregate 
oral  and  inhalation  risk  assessment  is 
appropriate  due  to  the  similarity  of 
toxicity  (neurotoxicity)  observed  in  rats 
via  these  routes. 

1.  Acute  risk.  Aggregate  acute  risk 
represents  the  sum  of  acute  food  and 
acute  drinking  water  exposure.  For 
cypermethrin,  the  aggregate  acute 
exposiue  is  estimated  at  0.004564  mg/ 
kg/day,  with  a  resulting  MOE  of  219  for 
the  adult  U.S.  population.  EPA 
-generally  has  no  concern  for  acute  risk 
when  the  MOE  is  greater  than  100.  -~ 
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2.  Chronic  risk.  Aggregate  chronic 
exposure  is  the  sum  of  chronic  exposure 
from  food  and  drinking  water.  Using  the 
exposure  assiunptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  cypermethrin  from  food  and 
water  will  utilize  0.3%  of  the  RfD  for 
the  U.S.  population.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
Ufetime  will  not  pose  appreciable  risks 
to  human  health. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposing  takes  into  accoimt  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposiue.  For  cypermethrin,  exposure  is 
estimated  at  0.000082  mg/kg/day,  with 

a  resulting  MOE  of  61,000  for  the  U.S. 
population.  EPA  generally  has  no 
concern  for  short-term  risks  if  MOEs  are 
shown  to  be  over  100. 

E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Cypermethrin  is  classified  as  a  weak 
Group  C  carcinogen  based  on  the 
increased  incidence  of  limg  adenomas 
in  female  mice.  An  RfD  approach  was 
recommended  for  hiunan  risk 
assessment  purposes.  Therefore,  a 
quantitative  dietary  cancer  risk 
assessment  was  not  performed.  Dietary 
risk  concerns  due  to  long-term 
consumption  of  cypermethrin  are 
adequately  addressed  in  the  chronic 
exposure  analysis.  For  the  U.S. 
population,  less  than  1%  of  the  RfD  is 
occupied  by  aggregate  chronic  food  and 
water  exposine. 

F.  Conclusion 

EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  &om  aggregate  exposiue  to 
cypermethrin  residues. 

G.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
cypermethrin,  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 


reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  ten-fold 
margin  of  safety  for  infants  and  children 
in  the  case  of  threshold  effects  to 
account  for  pre-and  post-natal  toxicity 
and  the  completeness  of  the  database 
unless  EPA  determines  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  imcertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variabiUty))  and  not 
the  additional  tenfold  MOE/vmcertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compoimd  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  pre-natal  developmental  toxicity 
studies  in  rats  and  rabbits,  there  was  no 
evidence  of  developmental  toxicity  at 
the  highest  dose  tested  (70  mg/kg/day  in 
rats  and  700  mg/kg/day  in  rabbits). 

iii.  Reproductive  toxicity  study.  An 
acceptable  3-generation  reproduction 
study  in  rats  has  been  submitted. 
Offspring  toxicity  was  observed  only  at 
the  highest  dietary  level  tested,  (700/ 
1,000  ppm;  50/37.5  mg/kg/day),  while 
toxicity  in  parental  animals  was 
observed  at  the  lower  treatment  levels. 
The  parental  systemic  NOEL  was  50 
ppm  (2.5  mg/kg/day)  and  the  parental 
systemic  LOEL  was  150  ppm  (7.5  mg/ 
kg/day). 

iv.  Pre-  and  post-natal  sensitivity.  The 
developmental  and  reproductive 
toxicity  data  demonstrated  no 
indications  of  increased  pre-  and  post- 
natal sensitivity. 

V.  Conclusion.  From  available 
adequate  data,  there  is  no  indication 
that  the  developing  fetus  or  neonate  is 
more  sensitive  than  adult  animals.  No 
developmental  neurotoxicity  studies  are 
being  required  at  this  time.  A 
developmental  neurotoxicity  data 
requirement  is  an  upper  tier  study  and 
required  only  if  effects  observed  in  the 
acute  and  90-day  neurotoxicity  studies 
indicate  concerns  for  frank  neuropathy 
or  alterations  seen  in  fetal  nervous 
system  in  the  developmental  or 
reproductive  toxicology  studies.  The 
FQPA  conditional  requirement  of  an 
additional  tenfold  margin  of  safety  for 
pesticide  residues  be  applied  for  infants 
and  children  to  take  into  accoimt 


potential  pre-and  post-natal  toxicity  was 
not  imposed  in  this  case.  The  Agency 
believes  that  reliable  data  support  the 
use  of  the  standard  100-fold  imcertainty 
factor,  and  that  a  ten-fold  (lOx) 
uncertainty  factor  is  not  needed  to 
protect  the  safety  of  infants  and 
children. 

2.  Acute  risk.  For  children  1  to  6  years 
old.  (most  highly  exposed  subgroup), 
the  aggregate  acute  exposure  is 
estimated  at  0.005572  mg/kg/day,  with 

a  resulting  MOE  of  179.  EPA  generally 
has  no  concern  for  MOEs  over  100. 

3.  Chronic  exposure  and  risk.  Using 
the  conservative  exposure  assumptions, 
EPA  has  concluded  that  aggregate 
exposure  to  cypermethrin  from  food  and 
water  is  estimated  at  0.000044  mg/kg/ 
day  for  children  1  to  6  years  old  (the 
highly  exposed  subgroup)  will  utilize 
0.4%  of  the  RfD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 

4.  Short-  or  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus  short- 
term  and  intermediate-term  residential 
exposure.  The  MOE  for  non-nursing 
infants  <  1  year  old  (most  highly 
exposed  subgroup)  is  estimated  at  1,900, 
well  above  MOE  values  of  a  MOE  less 
than  100  which  the  Agency  finds 
unacceptable. 

Therefore.  EPA  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  cypermethrin 
residues. 

5.  Special  docket.  The  complete  acute 
and  chionic  exposure  analyses 
(including  dietary,  non-dietary,  drinking 
water,  and  residential  exposure,  and 
analysis  of  exposure  to  infants  and 
children)  used  for  risk  assessment 
purposes  can  be  found  in  the  Special 
Docket  for  the  FQPA  under  the  title 
"Risk  Assessment  for  Extension  of 
Tolerances  for  Synthetic  Pyrethroids." 
Further  explanation  regarding  EPA's 
decision  regarding  the  additional  safety 
factor  can  also  be  found  in  the  Special 
Docket. 

H.  Endocrine  Disrupter  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts  )  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
effect...."  The  Agency  is  currently 
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working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry,  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
the  program.  Congress  has  allowed  3 
years  from  passage  of  FQPA  (August  3, 
1999)  to  implement  this  program.  At 
that  time,  EPA  may  require  further 
testing  of  this  active  ingredient  and  end 
iise  products  for  endocrine  disruption 
effects. 

in.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

Hie  metabolism  of  cypermethrin  in 
plants  and  animals  is  adequately 
understood.  Studies  have  been 
conducted  to  delineate  the  metabolism 
of  radiolabelled  cypermethrin  in  various 
crops  all  showing  similar  results.  The 
residue  that  is  regulated  is  the  parent 
compound,  cypermethrin. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
Gas  Chromatography  with  Electron 
Capture  Detection  (GC/ECD)  is  available 
in  PAM  n  for  enforcement  of  the 
tolerance. 

C  Magnitude  of  Residues 

Residue  data  bom  field  trial  and  the 
FDA  monitoring  program  (1992-1995) 
and  the  PDP  monitoring  program  (1994) 
were  used  to  estimate  chronic  dietary 
exposure.  For  the  chronic  analyses, 
mean  residues  fit>m  FDA  monitoring 
were  used  for  letttuce  and  onions  (dry 
bulbs).  Residue  field  trial  data  were 
used  for  broccoli,  cabbage,  cotton,  green 
onions,  mustard  greens,  «md  pecans.  For 
acute  dietary  exposure  analysis,  field 
trial  residue  data,  along  vn\h  percent 
crop  treated  were  used  in  the  Monte 
Carlo  analysis. 

D.  International  Residue  Limits 

There  are  no  Codex  Maximum 
Residue  Limits  (MRL)  for  cypermethrin 
on  green  onions. 

rv.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  cypermethrin  (±)  alpha- 
cyano(3-phenoxyphenyl)methyl  (±)  cis. 
trans  3-(2,2-dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate)  in  or 
on  the  raw  agricultund  commodity 
green  onions  at  6.0  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 


409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  10. 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Cleric 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  fects  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  vtrith 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
wiUiout  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300706]  (including  any 
comments  and  data  submitted 


electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-aocketOepamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the    . 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  fit>m  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
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Populations  (59  PR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate^pon  a  State,  local  or 
tribal  government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  imfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consiiltation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Ordet  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19.1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nat\ire 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 


13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regidatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

In  addition,  since  these  tolerances  and 
exemptions  that  are  estabUshed  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  reqtilre  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exempti(ms  bom  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  August  31, 1998. 
Junes  Jones, 


Director,  Aegistration  Divisian,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.418.  the  table  in  paragraph       ^ 
(a)(1)  is  amended  by  alphabetically 
adding  the  commodity  to  read  as 

follows: 

$180,418    Cypermethrln;  tolerances  for 
residues. 

(a)(1)*    •    • 


Commodity 

Parts  per  million 

*             •             • 
Onions,  oreen 

•             * 
6.0 

•             •             • 

•                             • 

•       •       •      *       • 


(FR  Doc  98-24472  Filed  »-I0-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(OPP-300685;  FRL-6017-«] 
RIN  207a-AB78 

Metoiachlon  Pesticide  Tolerances  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes  a 
time- limited  tolerance  for  combined 
residues  of  metolachlpr  and  its 
metabolites  determined  as  the 
derivatives,  2-[(2-ethyl-6- 
methylphenyl)amino]-l-propanol  and  4- 
(2-ethyl-6-methylphenyl)-2-hydroxy-5- 
methyl-3-  morpholinone,  each 
expressed  as  the  parent  compoimd  in  or 
on  grass  forage  and  grass  hay.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act 
authorizing  use  of  the  pesticide  on  grass 
grown  for  seed  in  Oregon.  This 
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regulation  establishes  maximiun 
permissible  levels  for  residues  of 
metolachlor  in  these  feed  commodities 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerances 
will  expire  and  are  revoked  on 
December  31, 1999. 
DATES:  This  regulation  is  effective 
September  11. 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  10. 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  [OPP-300685], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsbm^,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300685],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Msdl  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  ntunber  [OPP- 
300685).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 


Mall  #2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  308-9356,  e-mail: 
beard.andrea€)epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA.  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  estabUshing 
a  tolerance  for  combined  residues  of  the 
herbicide  metolachlor  and  its 
metabolites  determined  as  the 
derivatives,  2-[(2-ethyl-6- 
methylphenyl)amino]-l-propanol  and  4- 
(2-ethyl-6-methylphenyl)-2-hydroxy-5- 
methyl-3-morpholinone,  each  expressed 
as  the  parent  compoimd,  in  or  on  grass 
forage  at  10  part  per  million  (ppm),  and 
grass  hay  at  0.2  ppm.  These  tolerances 
will  expire  and  are  revoked  on 
December  31, 1999.  EPA  will  publish  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations. 

L  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act 
(FEFRA),  7  U.S.C.  136  et  seq .  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pestidde  tolerance-setting  activities 
imder  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establisbdng  the  time-limited 
tolerance  assodated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pestidde 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(u)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposiu^  to  the 
pestidde  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiue.  Section 
408(b)(2)(C)  requires  EPA  to  give  spedal 
consideration  to  exposiu«  of  infants  and 
children  to  the  pestidde  chemical 
residue  in  establishing  a  tolerance  and 
to  "enstu«  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 


infants  and  children  from  aggregate 
exposure  to  the  pestidde  chemical 
residue "     

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  reqiiire  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pestidde 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pestidde  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  dedsions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergmcy  Exemption  for 
Metolachlor  on  Grass  Grown  for  Seed 
and  FFDCA  Tolerances 

Because  of  cancellation  of  several 
herbicide  uses  in  recent  years,  a  shift  in 
weed  populations  and  the  development 
of  resistance,  plus  restrictions  imposed 
on  open  field  burning,  grass  growera  are 
no  longer  able  to  control  weeds 
adequately  with  registered  materials  and 
cultural  methods.  The  Apphcants  claim 
that  if  weeds  are  not  adequately 
controlled,  growers  will  incur 
significant  economic  losses  due  to 
reduced  yields,  and  from  losses  due  to 
contaminated  seed,  and  replanting  of 
fields  that  do  not  meet  certification 
requirements.  The  AppUcant  proposed 
use  of  metolachlor,  in  con jimction  with 
several  other  herfaiddes,  to  comprise  a 
comprehensive  management  system  to 
solve  the  current  weed  control  problems 
in  grass  seed  production.  EPA  has 
authorized  imder  FIFRA  section  18  the 
use  of  metolachlor  on  grass  grown  for 
seed  for  control  of  weeds  in  Oregon. 
After  having  reviewed  the  submission, 
EPA  concurs  that  emergency  conditions 
exist  for  this  State. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
metolachlor  in  or  on  grass  hay  and 
forage.  In  doing  so.  EPA  considered  the 
new  safety  standard  in  FFDCA  section 


? 1 I     D.i 


j,..4_- /ir^l      CO      KT»      ITC/TT^J.. 


C^_*»»U». 


tnno  /D..1. 


.J    D, 


.1»»:, 


48588         Federal  Register /Vol.  63,  No.  176 /Friday,  September  11,  1998 /Rules  and  Regulations 


408(b)(2),  and  EPA  decided  that  the 
necessary  tolerances  under  FFDCA 
section  408(1)(6)  would  be  consistent 
with  the  new  safety  standard  and  with 
FIFRA  section  18.  Consistent  with  the 
need  to  move  quickly  on  the  emergency 
exemption  in  order  to  address  an  urgent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful, 
EPA  is  issuing  these  tolerances  without 
notice  and  opportunity  for  public 
comment  under  section  408(e),  as 
provided  in  section  408(1)(6).  Although 
these  tolerances  will  expire  and  are 
revoked  on  December  31, 1999,  imder 
FFDCA  section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  grass  hay  or  forage  after  that  date 
will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  these  tolerances  at  the 
time  of  that  application.  EPA  will  take 
action  to  revoke  these  tolerances  earlier 
if  any  experience  with,  scientific  data 
on,  or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  metolachlor  meets  EPA's 
registration  requirements  for  use  on 
grass  grown  for  seed  or  whether 
permanent  tolerances  for  this  use  would 
be  appropriate.  Under  these 
circumstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  metolachlor  by  a  State  for 
special  local  needs  under  FIFRA  section 
24(c].  Nor  do  these  tolerances  serve  as 
the  basis  for  any  State  other  than  Oregon 
to  use  this  pesticide  on  this  crop  under 
section  18  of  FIFRA  without  following 
all  provisions  of  section  18  as  identified 
in  40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  metolachlor,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  nimiber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
lexicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 


that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
imcertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  %  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calciilates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  hiunan  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly.  EPA  finds  MOEs 
lower  than  100  to  be  imacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  imcertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 


carcinogenic  response  and  the  Agency's 
knowledge  of  its  mdde  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposiire,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposiire  scenario. 
Both  short  and  long  diu-ations  of 
exposiu«  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consimiption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assvuned. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  coiild  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  fit)m 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposiue,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposiu^s  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assimiptions  bvult 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  Sequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
bigh-end  risks  vnll  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
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lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  irom 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposuire  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  accoimt  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groimdwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  EMetary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consimiption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  Ufetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million.  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  die 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 


treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroups 
(non-nursing  infants  <1  year  old,  and 
children  1  to  6  years  old)  were  not 
regionally  based. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  metolachlor  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  v^th  section  408(b)(2),  for 
time-limited  tolerances  for  combined 
residues  of  metolachlor  and  its 
metabolites  in/on  grass  forage  at  10 
ppm,  and  grass  hay  at  0.2  ppm.  Q'A's 
assessment  of  the  dietary  exposures  and 
risks  associated  v^th  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variabiUty  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  metolachlor  are 
discussed  below. 

1.  Acute  toxicity.  EPA  scientists  have 
determined  that  available  data  do  not 
indicate  that  there  is  potential  for 
adverse  effects  after  a  single  dietary 
exposure.  Therefore,  acute  risk 
assessments  were  not  conducted. 

2.  Short  -  and  intermediate  -  term 
toxicity.  For  intermediate-term  dermal 
risk  assessment,  the  NOEL  of  100 
milligrams/kilogram/day  ( mg/kg/day) 
from  the  21-day  dermal  toxicity  study  in 
rats  is  to  be  used.  At  the  lowest  effect 
level  (LEL)  of  1,000  mg/kg/day,  there 
were  dose-related  increases  in  minor 
histopathological  alterations  of  the  skin, 
in  total  bilirubin  (females),  in  absolute 
and  relative  liver  weights  (males),  and 
in  relative  kidney  weights  (females).  An 
inhalation  exposure  intermediate-term 
hazard  was  not  identified.  The  EPA  has 
determined  that  the  available  data  do 
not  indicate  the  potential  for  adverse 


effects  from  short-term  dermal  or 
inhalation  exposures. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  metolachlor  at 
0.10  mg/kg  bodyweight/day  (bvtrt/day). 
This  Rfi}  is  based  on  the  results  from  the 
1-year  feeding  study  in  dogs,  with  a 
NOEL  of  9.7  mg/kg/day,  and  an 
uncertainty  fector  of  100,  based  on 
decreased  body  weight  gain  at  the  LOEL 
of  33  mg/kg/day. 

4.  Carcinogenicity.  Under  the  EPA 
Guidelines  for  Carcinogen  Risk 
Assessment,  metolachlor  has  been 
classified  as  a  Group  C  Chemical 
(possible  human  carcinogen),  based  on 
increased  incidence  of  adenomas  and 
combined  adenomas/carcinomas  in 
female  rats.  The  structural  relationship 
of  metolachlor  to  acetochlor  and 
alachlor  was  of  concern  to  the  OPP 
Carcinogenicity  Peer  Review  Committee 
(CPRC).  However,  in  Ught  of  new 
information  on  the  relative  metabolism 
of  these  chemicals,  and  since  there  was 
no  supportable  mutagenicity  concern, 
the  CPRC  recommended  the  MOE 
approach  for  estimation  of  risk,  using 
the  NOEL  of  15.7  mg/kg/day  from  the  2- 
year  rat  feeding  study. 

B.  Exposures  and  Risks 

1 .  From  food  and  feed  uses.  - 

Tolerances  have  been  established  (40 
CFR  180.368)  for  the  combined  residues 
of  metolachlor  and  its  metabolites,  in  or 
on  a  variety  of  raw  agricultural 
commodities  ranging  from  0.02  ppm  in 
various  animal  commodities,  to  30  ppm 
in  peanut  forage  and  hay.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
metolachlor  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  EPA 
scientists  have  determined  that 
available  data  do  not  indicate  that  there 
is  potential  for  adverse  effects  after  a 
single  dietary  exposure.  Therefore,  acute 
risk  assessment  is  not  required. 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  (food 
only)  risk  assessment,  OPP  used  percent 
of  crop  treated  data  for  selected  crops, 
and  assumed  tolerance  level  residues  in 
all  commodities  having  metolachlor 
tolerances.  These  assumptions  result  in 
an  overestimate  of  human  dietary 
exposure,  and  thus  this  risk  estimate 
should  be  viewed  as  conservative; 
further  refinement  using  anticipated 
residue  levels  and  additional  percent 
crop  treated  values  would  result  in 
lower  exposure  estimates.  Based  on  the 
given  assumptions,  EPA  has  calculated 
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that  dietary  exposure  to  metolachlor 
will  utilize  1.1  %  of  the  RfD  for  the 
overall  U.S.  population.  The  major 
identifiable  subgroups  with  the  highest 
exposure  are  non-nursing  infants  <1 
year  old  and  children  1  to  6  years  old, 
both  at  2.3  %  of  the  RfD.  This  is  further 
discussed  below  in  the  section  on 
infants  and  children.  EPA  generally  has 
no  concern  for  exposure  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
metolachlor  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD.  EPA 
concludes  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
chronic  aggregate  exposure  to 
metolachlor  residues. 

2.  From  drinking  water. 
Environmental  fate  studies  indicate  that 
metolachlor  appears  to  be  moderately 
persistent  and  ranges  from  being  mobile 
to  highly  mobile  in  different  soils.  Data 
collected  from  aroiuid  the  US  provides 
evidence  that  metolachlor  leadies  into 
groimd  water,  occasionally  at  levels  that 
exceed  the  Lifetime  Health  Advisory 
(HA)  level  of  100  ppb.  Metolachlor  is 
not  yet  formally  regulated  under  the 
Safe  Drinking  Water  Act;  therefore,  no 
enforcement  Maximum  Contaminant 
Level  (MCL)  has  been  established  for  it. 
Metolachlor  also  has  relatively  high 
health  advisory  levels  (1-10  day  HA 
level  of  2,000  ppb  and  lifetime  HA  level 
of  100  ppb).  Based  on  available  data,  it 
appears  highly  unlikely  that  maximum 
or  short-term  average  metolachlor 
concentrations  will  exceed  the  1-10  day 
HA  levels  of  2,000  ppb,  or  that  annual 
average  metolachlor  concentrations  will 
exceed  the  Ufetime  HA  of  100  ppb 
anywhere.  Additionally,  to  mitigate  risk, 
additional  label  restrictions  are  being 
required  under  the  Reregistration 
process,  designed  to  minimize  ground 
and  surface  water  contamination. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  ri^ 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  boimding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
lexicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assimiptions  about 
body  weight  and  consumption,  to 


calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consiunption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  metolachlor  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
metolachlor  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
prevent  the  Agency  from  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  is  granted. 

3.  From  non-dietary  exposure. 
Metolachlor  is  ciirrently  registered  for 
use  on  a  number  of  residential  non-food 
sites  including  ornamental  plants  and 
grasses,  highway  rights  of  way,  and 
recreational  areas.  No  indoor  uses  are 
registered. 

i.  Acute  exposure  and  risk.  EPA 
generally  will  not  include  residential  or 
other  non-dietary  exposures  as  a 
component  of  the  acute  exposiue 
assessment.  Theoretically,  it  is  also 
possible  that  a  residentisd,  or  other  non- 
dietary,  exposure  could  be  combined 
with  the  acute  total  dietary  exposure 
bom  food  and  water.  However,  the 
Agency  does  not  believe  that  aggregate 
multiple  exposure  to  large  amounts  of 
pesticide  residues  in  the  residential 
environment  via  multiple  products  and 
routes  for  a  one  day  exposure  is  a 
reasonably  probable  event.  It  is  highly 
imlikely  that,  in  one  day,  an  individiial 
would  have  multiple  high-end 
exposiires  to  the  same  pesticide  by 
treating  their  lawn  and  garden,  treating 
their  house  via  crack  and  crevice 
application,  swimming  in  a  pool,  and  be 
maximally  exposed  by  the  food  and 
water  consmned.  Additionally,  the 
concept  of  an  acute  exposure  as  a  single 
exposiuB  does  not  allow  for  including 
post-application  exposures,  in  which 
residues  decline  over  a  period  of  days 
aftef  application.  Therefore,  the  Agency 
beUeves  that  residential  exposiires  are 
more  appropriately  included  in  the 
short-term  exposure  scenario  discussed 
below. 

ii.  Short-  and  intermediate-term 
exposure  and  risk.  There  are  residential 
uses  of  metolachlor  and  EPA 
acknowledges  that  there  may  be  short 
and  intermediate-term  non-occupational 
exposure  scenarios.  The  EPA  has 
identified  a  toxicity  endpoint  for 
intermediate-term  residential  risks. 
However,  no  acceptable  reliable 
exposure  data  to  assess  the  potential 
risjcs  are  available  at  this  time.  Based  on 


the  high  level  of  the  intermediate-term 
toxicity  endpoint  (NOEL  of  100  mg/kg/ 
day,  and  LOEL  of  1,000  mg/kg/day),  the 
Agency  does  not  expect  the 
intermediate-term  aggregate  risk  to 
exceed  the  level  of  concern.  A  short- 
term  non-dietary  toxicity  endpoint  was 
not  identified  for  metolachlor. 

iii.  Chronic  exposure  and  risk.  The 
Agency  has  concluded  that  a  chronic 
residential  exposvuB  scenario  does  not 
exist  for  non-occupational  uses  of 
metolachlor. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
-effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  conunon  mechanisms  of 
toxicity  and  conducting  ciunulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
conunon  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicab  have  a 
conunon  mechanism  of  toxicity  and 
evaluating  the  cimiulative  efiects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  conunon 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  iftdiich  case  the 
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Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assiuned). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
metolachlor  has  a  common  mechanism 
of  toxicity  Mrith  other  substances  or  how 
to  include  this  pesticide  in  a  ciunulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
metolachlor  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  piuposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  metolachlor  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  available  data  for 
metolachlor  do  not  indicate  the 
potential  for  adverse  effects  from  acute 
dietary  exposiu«s.  Therefore,  an  acute 
aggregate  risk  assessment  was  not 
conducted. 

2.  Chronic  risk.  Using  the 
conservative  exposiu«  assiunptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  metolachlor 
from  food  will  utilize  1.1  %  of  the  RfD 
for  the  U.S.  population.  The  major 
identifiable  subgroup  with  the  highest 
aggregate  exposure  is  non-ntusing 
infants  <1  year  old.  and  children  1  to  6 
years  old,  both  at  2.3  %  of  the  RfD;  this 
is  further  discussed  below.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  metolachlor  in  drinking 
water  and  from  non-dietary,  non- 
occupational exposure,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  frt)m  aggregate 
exposiue  to  metolachlor  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Based  on  the  low  percentage 
of  the  RfD  occupied  by  the  dironic 
dietary  exposure  (<3%  for  all 
population  subgroups)  and  the  high 
level  of  the  intermediate-term  toxicity 
endpoint  (NOEL  and  LOEL  of  100  and 


1,000  mg/kg/day,  respectively),  in  the 
best  scientific  judgment  of  EPA,  the 
intermediate-term  aggregate  risk  will  not 
exceed  the  Agency's  level  of  concern. 
Despite  the  potential  for  exposure  to 
metolachlor  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD.  Since  a 
short-term  toxicity  endpoint  was  not 
identified  for  metolachlor,  a  short-term 
aggregate  risk  assessment  was  not 
conducted. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Based  on  the  CPRC  recommendation 
that  the  MOE  approach  be  used  to  assess 
cancer  risk,  a  quantitative  cancer  risk 
assessment  was  not  performed.  Based 
on  the  aggregate  chronic  dietary  analysis 
(food  only),  the  calculated  MOEs  for  the 
U.S.  population  and  infants/children  are 
15,000  and  6,800,  respectively.  Other 
than  dietary  exposiue,  no  chronic 
exposiue  scenarios  have  been  identified 
frt)m  registered  uses  of  metolachlor.  The 
EPA  believes  that  the  potential 
additional  exposure  in  drinking  water 
would  not  significantly  lower  the 
chronic  dietary  MOEs.  Ths  EPA  has  not 
yet  estabahshed  what  an  adequate  MOE 
should  be  for  chemicals  having  a  non- 
linear mechanism  for  carcinogenicity. 
At  this  time,  and  for  the  purpose  of  Uiis 
action  only,  the  Agency  concludes  that 
the  MOEs  given  above  are  adequate  to 
ensure  that  there  is  a  reasonable 
certainty  that  no  harm  to  the  U.S. 
population  or  to  infants  and  children, 
will  result  fi-om  aggregate  exposure  to 
residues  of  metolachlor.  When  the 
Agency  reaches  a  conclusion  on  the 
science  policy  issue  of  adequate  MOEs 
for  non-linear  carcinogens,  it  is  possible 
that  the  risk  assessment  for  metolachlor 
may  need  to  be  revised. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
metolachlor,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  efiects  on 
the  developing  organism  resulting  &t>m 
maternal  pesticide  exposure  diuing 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  &T>m 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 


case  of  threshold  effects  to  accoimt  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and    — 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  imcertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  fector  (usually  100  for 
combined  inter-  and  intra-species 
variability))  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compoimd  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/ safety  fector. 

ii.  Developmental  toxicity  studies.  In 
the  rat  developmental  study,  the 
maternal  NOEL  was  300  mg/kg/day; 
mortality,  increased  salivation, 
lacrimation,  convulsions,  reduced  body 
weight  gain,  and  reduced  food 
consumption  were  observed  at  the  1J!T. 
of  1,000  mg/kg/day.  The  developmental 
NOEL  was  also  300  mg/kg/day,  with 
reduced  mean  fetal  body  wei^t, 
reduced  niunber  of  implantations,  and  a 
slight  increase  in  resorptions,  seen  at 
the  LEI.  of  1,000  mg/kg/day.  In  the 
rabbit  developmental  study,  the 
maternal  NOEL  was  120  mg/kg/day, 
with  lacrimation,  miosis,  reduced  food 
consiunption,  and  decreased  body 
weight  gain  seen  at  the  LEL  of  360  mg/ 
kg/day.  No  developmental  effects  were 
observed  at  the  leveb  tested,  and 
therefore  the  developmental  NOEL  was 
greater  than  360  mgA^g/day  (the  highest 
dose  tested  (HDT)). 

iii.  Reproductive  toxicity  study.  In  the 
two-generation  rat  reproductive  study, 
the  reproductive/developmental  toxicity 
NOEL  of  23  mg/kg/day  was  less  than  the 
parental  (systemic)  toxicity  NOEL  of 
>76  mg/kg/day  (HDT).  The 
reproductive/developmental  NOEL  was 
based  on  decreased  pup  body  weight 
during  late  lactation. 

iv.  Pre-  and  post-natal  sensitivity. 
Based  on  current  toxicological  data 
requirements,  the  database  for 
metolachlor  relative  to  pre-  and  post- 
natal toxicity  is  complete.  The 
developmental  toxicity  NOELs  of  300 
mg/kg/day  ( in  rats)  and  >360  mg/kg/ 
day  (HDT  tested  in  rabbits)  demonstrate 
that  there  is  not  increased  sensitivity  to 
metolachlor  by  the  developing  fetiis 
(pre-natal)  in  the  presence  of  maternal 
toxicity.  There  was  developmental 
toxicity  in  rats  at  1,000  mg/kg/day  (but 
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not  in  rabbits).  The  developmental 
NOELs  are  more  than  30-  and  37-fold 
higher  in  the  rats  and  rabbits, 
respectively,  than  the  NOEL  of  9.7  mg/ 
kg/day  from  the  1-year  feeding  study  in 
dogs,  which  is  the  basis  of  the  RfD.  In 
the  two-generation  reproductive  toxicity 
study  in  rats,  the  reproductive/ 
developmental  toxicity  NOEL  of  23  mg/ 
kg/day  was  less  than  the  parental 
(systemic)  toxicity  NOEL  of  >76  mg/kg/ 
day.  The  reproductive/developmental 
NOEL  was  based  on  decreased  pup  body 
weight  during  late  lactation  and  the 
NOEL  occurred  at  a  level  which  is 
below  the  NOEL  for  parental  toxicity 
(>76  mg/kg/day).  This  finding  suggests 
that  pups  are  more  sensitive  to 
metolachlor  than  adult  animals.  For 
purposes  of  this  Section  18  only,  an 
additional  3-fold  imcertainty  factor  was 
added  to  the  RfD  for  infants  and 
children. 

V.  Conclusion.  The  TMRC  value  for 
the  most  highly  exposed  infant  and 
children  subgroups  (non-nursing  infants 
<1  year  old,  and  children  1  to  6  years 
old)  occupies  6.9%  of  the  RfD  for  both 
groups  (with  the  additional  3-fold  safety 
factor).  This  estimate  should  be  viewed 
as  conservative,  since  it  is  based  on 
percent  of  crop  treated  data  for  selected 
crops  and  tolerance  level  residues  for  all 
commodities.  Refinement  of  the  dietary 
risk  assessment  by  using  additional 
percent  crop  treated  and  anticipated 
residue  data  would  reduce  dietary 
exposiue  estimates.  Therefore,  this  risk 
assessment  is  an  over-estimate  of  dietary 
risk. 

2.  Acute  risk.  The  available  data  for 
metolachlor  do  not  indicate  the 
potential  for  adverse  effects  from  acute 
dietary  exposures.  Therefore,  no  acute 
risk  assessment  was  conducted. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposiu«  to  metolachlor 
from  food  ranges  frt)m  6.9  %  for  non- 
nursing  infants  <1  year  old,  down  to  1.8 
%  for  musing  infants  <1  year  old  (using 
an  additional  three-fold  safety  factor). 
EPA  generally  has  no  concern  for 
exposiues  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
£>espite  the  potential  for  exposure  to 
metolachlor  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  metolachlor  residues. 


4.  Short-  or  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  baclqground  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  A  short-term  non-dietary 
toxicity  endpoint  was  not  identified  for 
metolachlor.  Using  the  conservative 
exposiue  assimiptions  described  above, 
EPA  has  concluded  that  the  percent  of 
the  RfD  that  will  be  utilized  by  aggregate 
exposiire  to  residues  of  metolachlor  is 
6.9  %  (using  an  additional  3  fold  safety 
factor)  for  non-nursing  infants  <1  year 
old  and  children  1  to  6  years  old  (the 
most  highly  exposed  population 
subgroups).  Based  on  the  low 
percentage  of  the  RfD  occupied  by  the 
chronic  dietary  exposiue  and  the  high 
level  of  the  intermediate-term  toxicity 
endpoint  (NOEL  =  100  mg/kg/day  and 
LOEL  =  1,000  mg/kg/day).  in  the  best 
scientific  judgment  of  EPA,  the 
intermediate-term  aggregate  risk  will  not 
exceed  the  Agency's  level  of  concern. 
Despite  the  potential  for  exposure  to 
metolachlor  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD. 

V.  Other  Consideratioiis 

A.  Metabolism  In  Plants  and  Animals 

The  nattue  of  the  residue  in  plants 
and  animals  is  adequately  understood. 
Tolerances  for  residues  of  metolachlor 
in  or  on  food/feed  commodities  are 
currently  expressed  in  terms  of  the 
combined  residues  (free  and  boimd)  of 
the  herbicide  metolachlor  ([2-chloro-iV- 
(2-ethyl-6-methylphenyl)-N-(2-methoxy- 
l-methylethyl)acetamide])  and  its 
metabohtes,  determined  as  the 
derivatives,  2-[(2-ethyl-6- 
methylphenyl)amino]-l-propanol  and  4- 
(2-ethyl-6-methylphenyl)-2-hydroxy-5- 
methyl-3-morpholinone,  each  expressed 
as  the  parent  compoimd  (40  CFR 
180.368)1 . 

B.  Analytical  Enforcement  Methodology 

Adequate  methods  for  purposes  of 
data  collection  and  enforcement  of 
tolerances  for  metolachlor  residues  are 
available.  Methods  for  determining  the 
combined  residues  of  metolachlor  and 
its  metabohtes,  as  the  derivatives  CGA- 
37913  and  CGA-49751,  are  described  in 
PAM,  Vol.  n,  as  Method  I  (plants;  Gas 
Chromatograpy  (GC)  with  Nitrogen 
Phosphorus  Detection(NPD))  and 
Method  n  (animals;  GC-Mass 
Spectroscopy). 

C.  Magnitude  of  Residues 

Residues  of  metolachlor  are  not 
expected  to  exceed  10  ppm  in/on  forage 
and  0.2  ppm  in/on  the  hay  of  grass 


grown  for  seed,  as  a  result  of  this  section 
18  use.  Secondary  residues  in  animal 
commodities  are  not  expected  to  exceed 
existing  tolerances  as  a  resvdt  of  this 
section  18  use. 

D.  International  Residue  Limits 

There  are  no  established  CODEX, 
Canadian,  or  Mexican  residue  limits  for 
metolachlor  on  grass  commodities. 

E.  Rotational  Crop  Restrictions 

Fields  in  which  certified  grass  seed  is 
grown  are  not  normally  rotated  to  other 
crops;  rotational  crop  restrictions  are 
not  required  for  this  use. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  metolachlor 
and  its  metabolites,  each  expressed  as 
the  parent  compound  in  grass  forage 
and  grass  hay  at  10  ppm  and  0.2  ppm, 
respectively. 

Vn.  Objectioiis  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedvuvl 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  imtil  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedure!  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  10, 
1998,  file  vmtten  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objet^ons. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  die  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
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material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  vnth 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  luider  docket  control 
niunber  [OPP-300685]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  &t)m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  PubUc  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket9epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  conunents 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 


address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

K.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0M6)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  tmder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

B.  Executive  Order  1 2875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  governments.  If 
the  mandate  is  imfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  natiue  of 
their  concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 


Today's  rule  does  not  create  an 
\mfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655.  May  19,1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inctured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  nde.  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

In  addition,  since  these  tolerances  and 
exemptions  that  are  estabhshed  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerances  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
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Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Concessional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Fait  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  14, 1998. 

Arnold  E.  Layne, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180—  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.368,  in  paragraph  (b),  by 
alphabetically  adding  the  following 
commodities  to  the  table  to  read  as 
follows: 

{180.368    Metolactilor;tol«rancesfor 
residues. 


(b) 


Commodrty 

Parts  per 
million 

Expiration/ 

revocation 

date 

Grass  forage 

Grass  hay 

•                    •                    • 

10 
0.2 

•                    • 

12/31/99 
12/31/99 

*                      • 

(FR  Doc.  98-24471  Filed  9-10-98;  8:45  am) 
BIUJNQ  COOC  6S«fr-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300701;  FRL-6024-2] 
RIN2070-AB78 

Bacillus  Sphaericus;  Exemption  from 
the  Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTXm:  Final  rule. 

SinyniARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  Bacillus 
sphaericus  in  or  on  all  food 
commodities  when  applied/used  in  or 
on  all  food  crops.  Abbott  Laboratories 
submitted  a  petition  to  EPA  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (Pub.  L.  104-170) 
requesting  an  exemption  from  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  Bacillus  sphaericus. 
DATES:  This  regtilation  is  effective 
September  11, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  10, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  nxmiber  (OPP-300701J, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Km.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch,  OPP  (Tolerance  Fees)  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Cleric  identified  by  the 
docket  control  number,  [OPP-300701], 
must  also  be  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resoiuces  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronicaUy  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 


electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
diaracters  and  any  form  of  enoyption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  [OPP-300701].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Ct^ies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Willie  H.  Nelson,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location,  telephone  munber  and 
e-mail  address:  9th  fl..  Crystal  Mall  #2 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202,  (703)308-8682  e-mail: 
Nelson.Willie@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  22, 1997  (62 
FR  44687)  (FRL-5737-i8),  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  tolerance 
petition  by  Abbott  Laboratories, 
Sheridan  Road,  North  Chicago,  Illinois, 
60064.  This  notice  included  a  summary 
of  the  petition  prepared  by  the 
petitioner  and  this  siunmary  contained 
conclusions  and  argiunents  to  support 
its  conclusion  that  the  petition 
complied  vtnth  the  Food  Quality 
Protection  Act  (FQPA)  of  1996.  The 
petition  requested  that  40  CFR  part  160 
be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  Bacillus 
sphaericus. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing,  the  data 
submitted  in  the  petition  and  all 
relevant  material  have  been  evaluated. 

L  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  from  the  requirement  for  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  bom.  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposiues  and  all 
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other  exposiues  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiu«  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  fit>m  aggregate 
exposiue  to  the  pesticide  chemical 
residue..."  EPA  performs  a  number  of 
analyses  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  residues. 
First,  EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposing  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  us  in  residential  settings. 

n.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

All  available  information  and  data 
submitted  by  Abbott  Laboratories  in 
support  of  the  pesticide  petition  (PP 
7F4822)  have  been  reviewed,  and 
indicate  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
residues  of  Bacillus  sphaericus  because 
of  its  ubiquitous  nature  tmd  its  low 
mammalian  toxicity.  The  toxicological 
data  submitted  with  the  petition 
demonstrate  a  lack  of  human  health 
issues  and  fully  supports  the  exemption 
frttm  the  requirement  of  a  tolerance.  The 
toxicological  data  submitted  in  support 
of  the  petition  were  as  follows: 

1.  An  acute  oral  toxicity/ 
pathogenicity  study  -  was  conducted 
wdth  Bacillus  sphaericus  technical 
material  in  rats.  An  oral  dose  of 
approximately  1  x  10^  colony  forming 
units  (CPUs)  administered  to  rats 
resulted  in  rapid  clearance  during  the 
20-day  post-treatment  observation 
period.  A  pattern  of  clearance  diuing 
the  49-day  post-treatment  period  was 
established  following  an  intratracheal 
installation  pf  approximately  1  x  10^ 
CPUs.  Similarly,  a  pattern  of  clearance 
over  a  35-day  post-treatment  period  was 
observed  followring  an  intravenous  dose 
of  approximately  1  x  10'  CPUs.  There 
were  no  mortalities,  no  evidence  of 
pathogenicity  or  treatment-related 


toxicity  in  rats  given  either  an  oral, 
intratracheal  or  intravenous  dose. 

2.  An  acute  oral  toxicity  study  -  done 
on  Bacillus  sphaericus  technical 
material  caused  no  death  in  rats  given 
a  dose  of  5,000  milligram/kilograms 
(mg/kg);  therefore,  the  acute  oral  LDjo 
was  greater  than  5,000  mg/kg.  | 

3.  Acute  dermal  LDjo  -  no  mortality  in 
rabbits  over  the  14-day  period 
observation  pmriod  following  a  2,000 
mg/kg  dermal  application  for  24  hours; 
thus,  the  acute  dermal  was  greater  than 
2,000  mg/kg. 

4.  An  acute  inhalation  study  -  in  a  4- 
hour  inhalation  toxicity  study  in  rats, 
the  maximiun  attainable  concentration 
was  0.09  mg/L,  with  13.3%  of  the 
particles  having  a  mass  median 
aerodynamic  diameter  of  >10  microns. 
Since  there  was  no  mortality  or  clinical 
signs  during  exposure  or  the  14-day 
observation  period,  the  4-day  inhalation 
LCso  was  greater  than  0.09  mg/L. 

5.  Dermal  irritation  -  descnoed  as 
moderately  irritating  to  rabbits  skin  at 
72  hours.  Irritation  and  iridal  effects        ' 
foUoMring  a  1,000  mg  aliquot  of  Bacillus 
sphaericus  being  placed  in  the  eye  of 
rabbits  were  no  longer  present  at  day  10 
post-treatment. 

m.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  groundwater  or 
siu'face  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

The  use  patterns  for  Bacillus 
sphaericus  on  aquatic  crops  may  result 
in  dietary  exposure.  However,  in  the 
absence  of  any  mammalian  toxicological 
endpoints  and  the  heat  used  during  food 
processing,  risk  from  the  consiunption 
of  treated  commodities  is  not  expected 
for  neither  the  general  population  nor 
infants  and  children. 

B.  Drinking  Water  Exposure  and  Risk 
Characterization 

Although  the  potential  exist  for 
Bacillus  sphaericus  to  enter  drinking 
water  sources,  the  health  risk  is 
expected  to  be  negligible  due  to:  (1)  The 
lack  of  any  mammalian  toxicological 
concerns  associated  with  Bacillus 
sphaericus,  (2)  lack  of  any  published 
record  of  hiunan  disease  or  infection 
caused  by  Bacillus  sphaericus,  and  (3) 
the  mimicipal  drinking  water  treatment 
processes. 


C.  Other  Non-Occupational  Exposure 

Non-dietary  exposiue  is  not 
anticipated  from  the  use  of  this 
microbial  pesticide.  Occupational 
exposiue  will  be  mitigated  through  the 
use  of  proper  personal  protective 
equipment. 

IV.  Cumulative  Effects 

Ciunulative  effects  of  Bacillus 
sphaericus  have  been  considered.  But, 
Bacillus  sphaericus  does  not  exhibit  a 
particular  mechanism  of  toxicity 
common  with  other  agents;  therefore, 
cumulative  effects  with  any  other 
substance  are  not  considered. 

V.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Qiildren 

Based  on  the  information  discussed 
above,  EPA  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
U.S.  population,  including  infants  and 
children,  to  residues  oi  Bacillus 
sphaericus.  This  includes  anticipated 
dietary  exposiues  and  all  other 
exposures  for  which  there  is  reliable 
information.  The  Agency  has  arrived  at 
this  conclusion  because,  as  discussed 
above,  the  toxicity  of  Bacillus 
sphaericus  to  mammals  is  very  low  and 
under  reasonably  foreseeable 
circumstances,  it  does  not  pose  a  risk. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  pre-  and  post-natal 
toxicity  and  the  completeness  of  the 
database,  imless  EPA  determines  that  a 
different  margin  of  exposure  (safety)  fire 
often  referred  to  as  uncertainty  (safety) 
{actors.  In  this  instance,  the  Agency 
believes  there  is  reliable  data  to  support 
the  conclusion  that  Bacillus  sphaericus 
is  practically  non-toxic  to  mammals, 
including  infants  tmd  children,  and, 
thus,  a  margin  of  exposure  (safety) 
approach  is  not  needed  to  protect  adults 
or  infants  and  children. 

VI.  Other  Considerations 

A.  Endocrine  Disruptors 

The  Agency  has  no  information  to 
suggest  that  Bacillus  sphaericus  will  not 
adversely  affect  the  immune  systems. 
The  Agency  is  not  requiring  information 
on  the  endocrine  effects  of  this 
microbial  pesticide  at  this  time; 
Congress  has  allowed  3  years  after 
August  3, 1996,  for  the  Agency  to 
implement  a  screening  program  with 
respect  to  endocrine  effects. 

B.  Analytical  Method(s) 

Hie  Agency  is  establishing  an 
exemption  from  the  requirement  of  a 
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tolerance  without  any  niunerical 
limitations;  therefore,  the  Agency  has 
concluded  that  an  analytical  method  is 
not  required  for  enforcement  purposes 
for  Bacillus  spbaericus. 

C.  Codex  Maximum  Residue  Level 

There  are  no  CODEX  tolerances  or 
international  tolerance  exemptions  for 
Bacillus  spbaericus  at  this  time. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  and  as  was  provided  in 
the  old  section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  ^A 
currently  has  procedural  regulations 
which  governs  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procediu'al  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  November  10, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Cleric,  at  the 
address  given  under  the  "ADDRESSES" 
section  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  hearing  clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  siunmary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 


with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
wiUiout  prior  notice. 

VIII.  Public  Record  and  Electronic 
Sutunissions 

EPA  has  established  a  record  for  this 
rulemaking  imder  docket  control 
niunber  [OPP-300701].  A  pubfic  version 
of  this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket0epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record,  llie  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
Virginia  address  in  "ADDRESSES"  at 
the  beginning  of  this  document. 

K.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  imder  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 


This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  imfunded  mandate  as 
described  under  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.L.  104-4).  Nor  does  it  require  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629),  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997).  In 
additions,  since  tolerance  exemptions 
that  are  established  on  the  basis  of  a 
petition  imder  section  408(d)  of  the 
FFDCA,  such  as  the  exemption  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regvilatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950).  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875. 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  reqiured  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  imfunded,  EPA  must 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Cirder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
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governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfrmded  mandates." 
Today's  rule  does  not  create  an 
imfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  1 3084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compUance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
efiective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 


the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection,     » 
Administrative  practice  and  procedure, 
Agricultiual  commodities,  pesticides 
and  p>ests,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  21, 1998. 
Stephen  L.  Johnson, 

Deputy  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180 -[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.1202  is  added  to 
subpart  D  to  read  as  follows: 

§  180.1202    Bacillus  sphaeiicus;  exemption 
from  tti«  requirement  of  a  tolerance. 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  the  microbial  pesticides.  Bacillus 
spbaericus  when  used  in  or  on  all  food 
crops. 

(FR  Doc.  99-24469  Filed  9-10-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTIGN 
AGENCY 

40  CFR  Parts  180  and  185 
[OPP-d00709;  FRL  6026-6] 
RIN  2070-AB78 

Sulfosate;  Pesticide  Tolerance 

AGENCY:  Environmental  I*rotection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  establishes 
new  tolerances  to  replace  recently- 
expired  time-Umited  tolerances  for 
residues  of  the  herbicide  sulfosate  (the 
trimethylsulfonium  salt  of  glyphosate, 
also  known  as  glyphosate-trimesium)  in 
or  on  cattle,  goats,  horses,  hogs  and 
sheep,  in  fat,  meat  by-products,  and 
meat;  in  poultry  fat,  meat-by-products 
(except  liver),  meat  and  liver;  in  eggs;  in 
milk;  in  com  stover  (field  and  pop), 
grain  (field  and  pop),  and  forage  (field); 
in  soybean  forage,  hay,  and  seed;  and  in 
aspirated  grain  fractions.  Zeneca  Ag 
Products  requested  these  tolerances 
under  the  Federal  Food,  D^g,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 


the  Food  Quality  Protection  Act  of  1996 
(Pub.  L.  104-170).  In  addition,  this 
regulation  moves  existing  tolerances  for 
prunes  at  0.20  ppm,  raisins  at  0.20  ppm, 
and  soybean  hulls  at  7.0  ppm  from  40 
CFR  185.5375  to  40  CFR  180.489. 

DATES:  This  regulation  is  effective 
September  11, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  10, 1998. 

AOORESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  OPP-300709, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanjring  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  OPP- 
300709,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  «2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPP-300709. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Tompkins.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  «2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA,  703-305-5697;  e-mail: 
tompkins.jim@epamail.epa.gov. 
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SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  8, 1996  (61 
PR  9355)  (FRL  5353-4),  time-limited 
tolerances  were  established  for  sulfosate 
on  com  and  animal  commodities  (listed 
below).  In  the  Federal  Register  of  April 
10,  1996  (61  FR  15899)  (FRL  5782-9), 
time-limited  tolerances  were  established 
for  improcessed  soybean  commodities 
and  aspirated  grain  fractions  (listed 
below). 

In  the  Federal  Register  of  March  4, 
1998  (63  FR  10614)  (FRL  5772-6).  EPA, 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a(e) 
annoimdng  the  filing  of  a  pesticide 
petition  for  tolerance  by  2^neca  Ag 
Products,  1800  Concord  Pike,  P.  O.  Box 
15458,  Wilmington.  DE  19850-5458. 
This  notice  included  a  smnmary  of  the 
petition  prepared  by  Zeneca  Ag 
Products,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  0F3860  requested  that  40 
CFR  180.489  be  amended  by  removing 
the  expiration  date  of  April  10, 1998,  for 
residues  of  the  herbicide  sulfosate 
(glyphosate-trimesium:  sulfoniiun, 
trimethyl  salt  with  N- 
(phosphonomethyl)glycine  (1:1)),  in  or 
on  soylwan  forage  (2.00  ppm,  of  which 
no  more  than  1  ppm  is 
trimethylsulfonimn  (TMS)),  soybean 
aspirated  grain  fractions  (210.00  ppm,  of 
which  no  more  than  60  ppm  is  TMS), 
soybean  hay  (5.00  ppm,  of  which  no 
more  than  2  ppm  is  TMS),  and  soybean 
seed  (3.00  ppm  of  which  no  more  than 
1  ppm  is  TMS).  The  petition  9F3796 
requested  that  40  CFR  180.489  be 
amended  by  removing  the  expiration 
date  of  March  9, 1998  for  residues  of 
sulfosate  in  or  on  cattle,  goat,  hog, 
horse,  sheep  and  poultry  fat  (0.10  ppm), 
meat  by  products  (1.00  ppm),  and  meat 
(0.20  ppm);  poiUtry  liver  (0.05  ppm), 
poultry  meat  by-products  (0.10  ppm), 
and  poultry  meat  (0.05  ppm);  com 
fodder  (0.30,  of  which  no  more  than 
0.20  is  trimethylsulfonium  TMS)),  com 
forage  (0.10  ppm),  and  com  grain  (0.20 
ppm,  of  which  no  more  than  0.10  ppm 
is  TMS);  milk  (0.20  ppm);  and  eggs  (0.02 
ppm). 

In  the  com  tolerances  for  this  action, 
the  commodity  term  "stover"  replaces 
the  older  term  "fodder"  in  keeping  with 
current  EPA  policy  for  naming  this 
commodity,  hi  this  action,  the  previous 
tolerance  for  "soybean  aspirated  grain 
fractions"  is  replaced  with  the  tolerance 
for  "aspirated  grain  fractions".  The  term 
"soybean  aspirated  grain  fractions"  was 
printed  in  error  in  the  April  10, 1996  FR 
notice  (61  FR  15899);  aspirated  grain 
fractions  typically  contain  more  than 


one  type  of  grain  and  typically  contain 
both  soybeans  and  com. 

This  action  also  moves  tolerances  for 
prunes,  raisins,  and  soybean  hulls  from 
40  CFR  185.5375  to  40  CFR  180.489. 
The  Food  Quality  Protection  Act 
(FQPA)  amended  the  Federal  Food, 
Dmg  and  Cosmetic  Act  (FFDCA)  to 
consolidate  pesticide  tolerances  for  raw 
and  processed  agricultural  commodities 
imder  FFDCA  section  408(j)(2).  Prior  to 
this  change,  raw  agricultural  commodity 
tolerances  were  established  according  to 
FFDCA  section  408  and  processed 
commodities  were  estabhshed  according 
to  FFDCA  section  409.  As  a  result  of  the 
change  in  the  regulations  governing 
FFDCA,  all  new  tolerances  for  both  raw 
and  agricxiltural  conunodities  are 
established  according  to  FFDCA  section 
408(j)(2)  in  40  CFR  part  180.  When  40 
CFR  part  180  is  amended  as  to  a  specific 
pesticide,  it  is  EPA's  poUcy  to  move 
existing  related  regulations  governing 
residues  of  that  pesticide  on  processed 
agricultural  commodities  from  40  CFR 
parts  185  and  186  and  place  them  in 
part  180.  Ultimately,  EPA  will  amend 
all  tolerance  regulations  so  that  all 
tolerances  are  listed  in  40  CFR  part  180. 

I.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  Umit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  fit>m  aggregate  exposine  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  &t>m  aggregate 
exposiue  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposiue  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 


Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposiu«s 
that  occiu  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
imcertainty  factor  (iisually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposiue  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  uses  a  RfD  approach  or 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  100-fold  MOE  is 
based  on  the  same  rationale  as  the  100- 
fold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
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on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
frxim  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
T^ically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  frt>m  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  fit>m  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  fix)m  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probabihty  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  puhlic  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  bom 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  vtdll  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 


selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
use^).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  estabUshed 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  bom  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 


exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regionaJ  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroups 
(females,  infants,  and  children)  were  not 
regionally  based. 

n.  Aggregate  Risk  Assessment  and 
Detmnination  of  Safiety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  sulfosate  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
tolerance  for  residues  of  suljfosate  on 
catUe,  goats,  horses,  hogs  and  sheep  at 
0.10  ppm  in  fat,  at  1.00  ppm  in  meat  by- 
products, and  at  0.20  ppm  in  meat;  in 
poultry  at  0.05  ppm  in  fat,  meat-by- 
products (except  Uver),  and  meat,  and  at 
0.10  ppm  in  liver,  in  eggs  at  0.02  ppm; 
in  milk  at  0.20  ppm;  in  com  at  0.30  ppm 
(of  which  no  more  than  0.20  ppm  is 
TMS)  in  stover  (field  and  pop),  at  0.20 
ppm  (of  which  no  more  than  0.10  ppm 
is  TMS)  in  grain  (field  and  pop),  at  0.10 
ppm  in  forage  (field);  in  soybeans  at 
2.00  ppm  (of  which  no  more  than  1.0 
ppm  is  TMS)  in  forage,  at  5.00  ppm  (of 
which  no  more  than  2.0  ppm  is  TMS) 
in  hay,  and  at  3.00  (of  which  no  more 
than  1.0  ppm  is  TMS)  ppm  in  seed;  and 
in  aspirated  grain  fiactions  at  210  ppm 
(of  which  no  more  than  60  ppm  is 
TMS).  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  vafidity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  sulfosate  are 
discussed  below. 

Several  acute  toxicity  studies  were 
performed,  placing  technical-grade 
sulfosate  in  Toxicity  Category  ID.  The 
acute  toxicity  data  for  sulfosate  show 
that  this  chemical  is  not  acutely  toxic  by 
the  oral,  inhalation,  and  dermal  routes 
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of  exposure.  Sulfosate  technical  is, 
however,  a  slight  dennal  sensitizer. 

In  a  subchronic  feeding  study,  6  week 
old  CrL:  CD(SD)BR  Sprague-Dawley  rats 
were  treated  with  Sulfosate  technical  at 
doses  of  0, 150,  350,  800  or  2,000  ppm 
sulfosate  in  their  diet  (males  for  90  days 
&  females  for  96  days).  At  2,000  ppm  in 
males  (88  mg/kg/day)  there  was  a 
significant  overall  decrease  in  body 
weight  gain  of  22%.  At  2,000  ppm,  the 
females  exhibited  some  sporadic  and 
minimal  decreases  in  body  weight  (6% 
at  week  2,  8%  at  week  11,  21%  at  week 
13)  which  were  due  to  a  decrease  in 
food  consumption  and  is  not  used  to  set 
a  lowest  effect  level  (LOEL).  No 
significant  changes  were  observed  in 
clinical  chemistry,  hematology,  clinical 
observations,  organ  weight,  and 
macroscopic/microscopic 
histopathology.  The  systemic  no  effect 
level  (NOEL)  is  800  ppm  in  males  (36 
mg/kg/day)  and  2.000  ppm  (108  mg/kg/ 
day)  in  females.  The  systemic  LOEL  is 
2,000  ppm  in  males  (88  mg/kg/day), 
based  on  significant  overall  decrease  in 
body  weight  gain  of  22%.  The 
maximum  tolerated  dose  (MTD)  was 
achieved  only  in  male  rats. 

Two  subchronic  toxicity  studies  on 
dogs  were  conducted.  In  one  subchronic 
oral  study,  beagle  dogs  were  treated 
with  Sulfosate  technical  at  doses  of  0,  2, 
10  or  50  mg/kg/day.  The  dose  voliune 
was  0.5  milliliter  per  kilogram  body 
wei^t  (ml/kg  b.w.)  by  oral  gavage  (5 
days/week)  for  45-50  days.  The  NOEL 
is  10  mg/kg/day  for  both  males  and 
females.  The  LOEL  is  50  mg/kg/day  for 
both  males  and  females,  based  on 
significant  earlier  onsets  and  increased 
incidence  of  salivation  and  emesis.  No 
significant  change  was  observed  in  body 
weight,  food  consumption,  urinalysis, 
organ  weights,  macroscopic/ 
microscopic  histopathology, 
hematology,  and  clinical  chemistry 
including  cholinesterase  activity.  In 
another  subchronic  toxicity  study, 
Sulfosate  was  administered  to  4  male 
and  4  female  beagle  dogs  by  gelatin 
capsule  at  doses  of  0, 10,  25,  or  50  mg/ 
kg/day  for  at  least  90  days.  Evaluations 
included  clinical  observations,  body 
weight,  food  consumption,  clinical 
pathology,  organ  weights  and  gross  and 
microscopic  histopathology.  lliere  were 
no  effects  on  food  consiunption,  body 
weight,  clinical  pathology,  organ 
weights  or  histopathology.  Observed  at 
50  mg/kg/day  in  both  sexes  was 
salivation  at  dosing  (weeks  2-14)  and/ 
or  salivation  (weeks  1-13)  either 
consistently  or  intermittently,  and 
resisting  dosing  (weeks  6-13) 
occasionally.  A  female  in  the  50  mg/kg/ 
day  group  was  sacrificed  on  day  2  after 
being  found  cold  and  recumbent  and 


replaced  with  another  female  dog.  The 
dose  was  lowered  to  40  mg/kg/day  in 
another  female  dog  (50  mg/kg/day 
group)  for  most  of  the  remainder  of  the 
study  following  two  incidents  of 
tremors,  recumbency,  and  voluntary 
paddling  of  the  limbs.  One  high  dose 
male  had  a  unilateral  cataract.  The 
LOEL  is  50  mg/kg/day,  based  on  clinical 
signs  of  neurotoxicity  in  the  females. 
The  NOEL  is  25  mg/kg/day. 

Two  21-day  dermal  studies  were 
conducted.  In  one  21-day  dermal  study, 
Rabbits  (New  Zealand  White)  were 
treated  with  sulfosate  soluble 
concentrate  (51.2%  a.i.).  Sulfosate  at 
doses  of  0, 10, 100, 1,000  mg/kg/day,  6 
hrs/day,  5  days/wk  for  3  weeks.  There 
was  no  systemic  toxicity  at  any  dose. 
There  was  mild  erythema  at  application 
sites  in  all  sulfosate-treated  groups.  The 
systemic  NOEL  is  1,000  mg/kg/day,  the 
highest  dose  tested  (HDT).  In  another 
21-day  dermal  study,  sulfosate 
emulsifiable  concentrate  (39.8%  a.i.) 
was  applied  to  the  skin  of  rats  (Alpk:  AP 
(Wistar  derived),  5/sex/group)  at  doses 
of  25,  250, 1,000  mg/kg  in  0.0021.  0.027. 
and  0.0826  ml/100  g  body  wt.  At  25  and 
1,000  mg/kg/day  (not  250  mg/kg/day) 
there  was  a  slight  increase  in  testes 
weight  with  normal  histology 
(toxicological  significance  is  unclear). 
There  was  occasional  sciatic  nerve  fiber 
degeneration  (1  male  and  2  females  out 
of  a  total  of  10)  at  1,000  mg/kg/day. 
There  was  occasional  sciatic  nerve  fiber 
degeneration  (1/5  males,  2/5  females)  at 
1,000  mg/kg/day  with  none  in  controls. 
E>ermal  irritation  occurred  in  male  rats 
at  1,000  mg/kg/day  including  scabbing, 
erythema,  edema  and  desquamation. 
There  were  no  histological  changes.  The 
systemic  LOEL  was  1,000  mg/kg/day 
based  on  sciatic  nerve  findings.  The 
NOEL  was  250  mg/kg/day. 

In  a  feeding/carcinogenicity  study, 
60/sex/group  Sprague-Dawley  (Crl:  CD 
SD  BR)  rats  were  tested  with  sulfosate 
soluble  concentrate  (56.2%  a.i.)  at  dose 
levels  of  0  (basal  diet,  no  vehicle),  0 
(basal  diet  plus  1%  propylene  glycol), 
100,  500  or  1,000  ppm  a.i.  (male  -  0, 4.2, 
21.2,  or  41.8;  female  -  0.  5.4,  27.0.  or 
55.7)  for  2  years.  Rats  may  have 
tolerated  higher  dose  levels.  At  1,000 
ppm  there  were  decreases  in 
bodyweight  in  both  males  and  females 
and  an  increase  in  incidences  of  chronic 
laryngeal  and  nasopharyngeal 
inflammation  in  males.  Bodyweight 
decrease  was  secondary  to  the  decrease 
in  food  consumption.  The  LOEL  and 
NOEL  were  at  or  above  1,000  ppm  (41.8 
and  55.7  mg/kg/day  for  males  and 
females,  respectively).  There  was  no 
evidence  of  carcinogenicity  in  this  study 
at  the  doses  tested.  The  study  is 
considered  acceptable  based  on  the 


results  of  a  subchronic  and  reproduction 
study.  The  high  dose  for  a  feeding/ 
carcinogenicity  study  should  be  near, 
but  not  necessarily  at.  a  dose  that  would 
produce  well  defined  toxicity.  The 
subchronic  rat  study  indicated  well 
defined  toxicity  at  2.000  ppm  (only 
twice  the  high  dose  in  the  feeding/ 
carcinogenicity  study),  a  dose  that  is 
adequate  for  estimating  a  maximum 
tolerated  dose  (MTD).  Therefore,  1.000 
ppm  in  the  feeding/carcinogenicity 
study  is  considered  a  reasonable 
extrapolation  from  the  subchronic 
toxicity  study  results.  In  addition,  at 
2,000  ppm  in  the  reproduction  study 
there  is  well  defined  toxicity  vdth  some 
evidence  of  toxicity,  although  less 
severe,  at  800  ppm.  Therefore,  it  is 
believed  that  sulfosate  was  adequately 
tested  for  carcinogenicity  in  the  rat. 

In  a  chronic  oral  gavage  study,  beagle 
dogs  (5/sex/dose)  were  treated  with 
siilfosate  soluble  concentrate  (56.2% 
a.i.)  for  1  year  at  doses  of  0,  2, 10,  or 
50  mg  kg/ day.  Signs  of  toxicity  were 
limited  to  the  50  mg/kg/day  group 
females  and  included  transient 
salivation  (1/5  at  10  mg/kg/day  and  5/ 
5  at  50  mg/kg/day)  and  emesis  (single 
episodes  in  3/5  dogs).  The  decreased 
lactic  acid  dehydrogenase  (LDH)  in 
females  at  12  months  is  of  questionable 
biological  significance.  The  high  dose 
was  however,  supported  by  subchronic 
studies  where  transient  saUvation  and 
emesis  again  occurred  at  50  mg/kg/day 
in  a  90  day  study  and  at  75  mg/kg/day 
in  a  28  day  study;  with  death  occurring 
within  3  days  at  150  mg/kg/day  in  the 
28  day  study.  The  LOEL  is  50  mg/kg/ 
day  based  on  salivation  and  emesis  and 
support  from  shorter  term  studies  also 
with  emesis  and  salivation.  The  NOEL 
is  10  mg/kg/day. 

In  a  feeding  carcinogenicity  study, 
mice  (60/sex/dose)  were  given  sulfosate 
technical  (  56.17%  a.i.)  in  the  diet  at 
concentrations  of  Oa  (dietary  control).  Ob 
(vehicle  control),  100, 1.000  and  8,000 
ppm  (males  at  0, 0, 11.7. 118.  or  991  mg/ 
kg/day;  and  females  at  0, 0. 16.0, 159, 
or  1,341  mg/kg/day)  for  2  years.  The 
only  signs  of  toxicity  occurred  at  8,000 
ppm  and  included  (in  both  sexes) 
decreased  body  weight  (about  10% 
lower  than  controls)  and  weight  gain 
(about  50%  lower  than  controls). 
Decreased  food  consumption  (0  to  15% 
lower  than  controls  in  both  sexes)  was 
responsible  only  in  part  for  the 
decreased  weight  gain.  In  addition, 
there  was  increased  incidence  of  white 
matter  degeneration  in  the  lumbar 
region  of  the  spinal  cord  (males  only)  (2, 
3. 4.  4.  79%  response,  controls  to  hi^ 
dose),  and  increased  incidence  of 
epithelial  hyperplasia  of  duodenum 
(females  only)  (10. 13. 16, 15.  24% 
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response,  controls  to  high  dose).  The 
systemic  LEL  is  8.000  ppm  (991, 1,340 
mg/kg/day  for  males  and  females)  based 
on  decreased  body  weight  &  food 
consumption  (both  sexes),  increased 
incidence  of  white  matter  degeneration 
in  lumbar  bar  region  of  spinal  cord 
(males  only),  and  increased  incidence  of 
epithelial  hyperplasia  of  duodenum 
(females  only).  The  systemic  NOEL  is 
1000  ppm  (118, 159  mg/kg/day  for 
males  and  females).  This  study  was 
tested  to  adequate  doses  based  on 
decreased  body  weight  and  weight  gain. 
There  was  no  evidence  of 
carcinogenicity  in  this  study  at  the 
doses  tested. 

In  a  developmental  toxicity  study,  rats 
(25/dose)  were  treated  with  sidfosate 
soluble  concentrate  (19.2%  a.i.)  by 
gavage  on  gestation  days  6  through  20 
at  dose  levels  of  0,  30,  100,  or  333  mg/ 
kg/day.  The  test  material  was  dissolved 
in  water  and  administered  in  a  volume 
of  5  ml/kg.  Treatment  related  effects 
were  limited  to  the  high  dose  dams  and 
included  decreased  body  weight  (17% 
less  than  the  control),  body  weight  gain 
and  feed  consumption.  There  was  also 
salivation,  chromorhinorrhea  and 
lethargy  after  dosing  in  this  group  (p  < 
0.05).  The  Maternal  LOEL  is  333  mg/kg/ 
day  based  on  decreased  body  weight, 
feed  consumption  and  body  weight  gain 
along  with  increased  incidences  of 
salivation,  chromorhinorrhea,  and 
lethargy  after  dosing.  The  Maternal 
NOEL  is  100  mg/kg/day.  Developmental 
signs  of  toxicity  were  limited  to  the  high 
dose  and  included  decreased  fetal  body 
weight  (5.0,  4.9,  4.9,  4.2  gm,  controls  to 
high  dose).  The  Developmental  toxicity 
LOEL  is  333  mg/kg/day  based  on 
decreased  fetal  body  weight.  The 
Developmental  toxicity  NOEL  is  100 
mg/kg/day. 

m  a  developmental  toxicity  study. 
New  Zealand  white  rabbits  (15/group 
except  21  at  the  high  dose)  were  treated 
by  gavage  with  sulfosate  soluble 
concentrate  (56.2%  ai)  from  gestation 
days  7-19.  TTie  test  material  was 
dissolved  in  water  and  administered  in 
a  volume  of  2  ml/kg  at  dose  levels  of  0, 
10,  40  or  100  mg/kg/day.  The  Maternal 
LOEL  is  100  mg/kg/day  (6  deaths  in  17 
pregnant  does,  4  abortions  in  the  11 
survivors  along  with  decreased  body 
weight,  feed  consumption  and  body 
weight  gain).  The  Maternal  NOEL  is  40 
mgy^g/day.  The  developmental  LOEL  is 
100  mg/kg/day  based  on  decreased 
number  of  live  fetuses/doe  for  7 
surviving  rabbits  (5.4  versus  7.4  in 
controls),  4  rabbits  aborted  their  litters. 
Having  only  7  Utters  does  not  give  a 
sufficiently  high  number  of  animals  to 
absolutely  conclude  that  no 
developmental  toxicity  is  occurring. 


particularly  in  light  of  the  massive 
losses  to  death  and  abortions.  The 
developmental  NOEL  is  40  mg/kg/day. 

In  a  2-generation  reproduction  study, 
20  male  and  30  female/group  Sprague- 
Dawley  rats  received  sulfosate  soluble 
concentrate  (19.2%  a.i.)  at  dose  levels  of 
0, 150,  800,  or  2,000  ppm  in  the  diet 
(average  for  Po  and  Pi  -  males  -  0,  6.0, 
35,  88.5  mg/kg/day;  females  -  0,  8, 41, 
98  mg/kg/day).  The  systemic  LEL  is  800 
ppm  (35  and  41  mg/I^day  for  males 
and  females)  based  on  a  decrease  in 
absolute  and  sometimes  relative  organ 
weights  in  both  generations  (thymus, 
heart,  kidney  and  liver)  at  800  and  2,000 
ppm  and  a  decrease  in  body  weights 
and  body  weight  gains  during  the 
prematiiig  period  at  2,000  ppm.  The 
Systemic  NOEL  is  150  ppm  (6  and  8  mg/ 
kg/day  for  males  and  females).  The 
reproductive/developmental  LOEL  is 
800  ppm  (35  and  41  mg/kg/day  for 
males  and  females)  is  based  on 
decreased  litter  size  in  Fo.  and  Fib  litters 
at  2,000  ppm  and  on  decrease  in  mean 
pup  weights  during  lactation  in  second 
Utters  at  800  ppm  &  in  all  Utters  at  2,000 
ppm.  The  reproductive/developmental 
NOEL  is  150  ppm  (6  and  8  mg/kg/day 
for  males  and  females). 

In  an  acute  neurotoxicity  study,  white 
leghorn  chickens  (6  hens/group  in 
control  groups,  8  bens/group  in  treated 
groups)  were  treated  with  technical 
sulfosate  (56.9%  a.i.)  by  gavage  at  doses 
of  0,  500  or  5,000  mg/kg  in  5  ml/kg 
water.  Tri-ortho-cresylphosphate 
(TOCP,  500  mg/kg)  was  the  positive 
control.  Each  animal  was  dosed  twice 
during  study;  day  1  and  day  22.  Each 
animal  was  evaluated  up  to  day  41  (or 
42).  At  500  mg/kg  there  was  diarrhea 
starting  a  few  days  after  each  dosing, 
lasting  for  2-3  days.  At  5,000  mg/kg 
there  was  diarrhea,  changes  in  comb 
appearance,  early  decreased  food 
consumption  and  decrease  in  egg 
production.  No  indications  of 
neurotoxicity  were  observed.  The 
positive  control  indicated  the 
appropriate  clinical  sings  of  toxicity, 
increased  ataxia  and  microscopic 
observations  for  an  organophosphate. 
The  NOEL  for  systemic  toxicity  was  500 
mg/kg.  The  LEL  for  systemic  toxicity 
was  5,000  mg/kg. 

In  an  acute  neurotoxicity  study, 
sulfosate  technical  (59.4%  a.i.)  was  used 
to  treat  Alpk:  APfsD  rats,  10/sex/dose  by 
gavage  at  1  ml/100  g  bw  with  doses  of 
0,  30,  100  or  300  mg/kg.  Adequate 
positive  control  data  were  provided.  At 
300  mg/kg  there  was  death,  ptosis, 
decreased  activity,  decreased  splay 
reflex,  upward  curvature  of  spine, 
chromodacryorrhea,  staining  around  the 
nose,  decreased  bodyweight  and  food 
consumption  (males),  shaking,  sides 


pinched  in,  signs  of  urinary 
incontinence,  irregular  breathing, 
himched  posture,  abnormal  or 
staggering  gait,  increased  time  to  tail 
fUck,  decreased  landing  foot  splay, 
decreased  forelimb  grip  strength, 
decreased  hindlimb  grip  strength, 
decreased  motor  activity.  There  was  no 
microscopic  evidence  of  neurotoxicity. 
There  were  no  indications  of 
neurotoxicity  below  a  lethal  dose.  The 
LEL  was  300  mg/kg  based  on  mortality, 
neurologic  signs  described  above  and 
decreased  body  weight  and  food 
consumption.  The  NOEL  was  100  mg/ 

kg- 

Technical  sulfosate  (59.4%  a.i.)  was 
tested  in  a  90  day  neurotoxicity  feeding 
study  in  Alpk:  APfSD  rats.  Rats  (12/sex/ 
group)  received  either  0,  200,  600,  or 
2,000  ppm  (0, 15.6,  47.6  or  153.2  mg/kg/ 
day  for  males;  0, 18.2,  54.4  or  171.0  m^ 
kg/day  for  females)  in  the  diet.  Six/sex/ 
dose  group  received  complete  necropsy 
and  neurohistopathology.  Positive 
control  data  were  provided.  The  other  6/ 
sex/dose  were  perfused  and  the 
neurohistopathology  carried  out. 
CUnical  signs  of  toxicity,  body  weights, 
food  consumption,  functional  battery, 
motor  activity  and  neuropathology 
parameters  were  measured  and  recorded 
regularly.  Positive  control  data  were 
provided.  At  2,000  ppm,  decreased  body 
weights  (16%  for  males  and  9%  for 
females),  food  consumption  and 
utiUzation  were  observed.  In  addition, 
mean  forelimb  grip  strength  values  for 
high  dose  females  were  statistically 
significantly  decreased  over  the  values 
for  the  controls  during  weeks  5-14  (75 
-  82%  of  controls).  There  was  no 
microscopic  evidence  of  neurotoxicity. 
The  significance  of  the  decreased  grip 
strength  as  a  neurotoxicological  effect  is 
less  certain  since  there  were  no  effects 
in  mean  hindlimb  grip  strength  for  high 
dose  females,  in  eiUier  of  the  mean  grip 
strength  values  at  any  time  period  for 
males,  in  any  of  the  other  functional 
battery  parameters,  in  motor  activity 
values  or  in  neuropathology 
microscopic  examinations  for  either  sex. 
However,  it  occurred  at  aU  time  points, 
was  statistically  significant,  and  signs  of 
neurotoxicity  occur  in  other  studies. 
The  LEL  is  2.000  ppm  (153.2  mg/kg/ 
day)  based  on  decreases  in  mean  body 
weight,  food  consumption,  food 
UtiUzation  and  mean  forelimb  grip 
strength  values.  The  NOEL  is  600  ppm 
(47.6  mg/kg/day). 

Several  mutagenicity  tests  were 
conducted.  In  some  of  the  in  vitro 
mutagenicity  tests  (forward  mutation/ 
mouse  lymphoma  cells,  structural 
chromosomal  aberrations/CHO  cells), 
sulfosate  induced  a  false  positive 
mutagenic  effect.  A  common  feature  of 
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these  tests  was  that  the  pHs  of  the  test 
incubation  media  were  acidic  (pH  5.67- 
7.07)  due  to  the  addition  of  sulfosate. 
These  positive  results  were  no  longer 
observed  when  the  pH  was  readjusted  to 
a  more  physiological  level  (pH  7.4) 
before  the  mutagenicity  tests  were 
conducted.  Based  on  the  available 
mutagenicity  studies,  there  are  no 
concerns  for  mutagenicity  at  this  time. 

In  a  metabolism  study,  rats  were 
treated  with  sulfosate  soluble 
concentrate  ('*C  labeled).  Radiolabelled 
trimethylsulfoniiun  ion  (TMS)  was 
rapidly  excreted  unmetabolized  in  urine 
and  feces;  the  principal  sites  of 
localization  of  TMS  are  adrenals, 
kidneys,  bladder,  liver,  thyroid  and 
stomach. 

In  a  metabolism  study,  rats  were 
treated  with  sulfosate  ('*C-labeled  on 
the  anionic  part  of  the  molecule,  56.1% 
ai).  Intravenous  (IV)  or  oral  '*C- 
sulfosate  was  rapidly  excreted;  over  a  5 
day  period  most  (86-95%)  of  the 
administered  dose  was  excreted  in  the 
luine  k  feces.  IV  treated  male  &  females 
eliminated  90%  of  the  administered 
dose  in  urine.  Absorption  of  '*C- 
sulfosate  was  incomplete  by  the  oral 
route;  most  groups  eliminated  47-57% 
of  the  administered  dose  in  the  urine 
and  36—42%  in  the  feces.  Females 
treated  with  a  high  dose  eliminated  less 
in  the  urine  (36%  of  dose)  and  more  in 
the  feces  (54%  of  dose).  There  was 
negligible  '^-carbon  dioxide  ('<:02) 
elimination.  Tissue  'O  residues  were  < 
0.32%  of  administered  dose.  Carcass  '*C 
residues  were  <^.2%  of  administered 
dose  (mostly  in  bones,  3-7  ppm  in  low 
dose  rats  &  19-32  ppm  in  high  dose 
rats).  Most  excreted  radioactivity  (77- 
96%  of  fecal;  80-95%  of  urinary)  was 
unchanged  anion  (carboxymethylamino- 
methylphosphonate).  One  fecal 
metabolite  (repeated  dose  females;  8.5% 
of  fecal  radioactivity)  was  aminomethyl 
phosphonic  acid.  Several  minor 
imidentified  (^  3%  of  total  urinary/fecal, 
radioactivity)  metabolites  were  I 

recovered.  The  low  dose  was  25  mg/kg. 
At  the  high  dose  of  250  mg/kg,  toxic      | 
signs  were  lethargy,  moderate  to  severe  I 
depression,  tremors,  dehydration,  and 
decreased  food  consiunption  in  2  -  5 
rats  (total  of  10  rats  tested).  Recovery 
was  within  72  hours. 

B.  ToxicologicaJ  Endpoints 

1.  Acute  toxicity.  An  acute  NOEL  of 
100  mg/kg  was  determined  based  on 
.  mortality,  decreased  body  weight  and 
food  consiunption,  and  neurotoxicity  at 
300  mg/kg  (LOEL)  from  an  acute  rat 
neurotoxicity  study.  An  acute  RFD  of 
1.0  mg/kg  was  calculated  by  dividing 
the  100  mg/kg  NOEL  by  the  imcertainty 
factor  of  100  (lOx  for  inter-species 


extrapolation  and  lOx  for  intra-species 
variations).  Based  on  FQPA.  EPA  has 
determined  that  an  additional  safety 
factor  of  3x  must  be  retained  for  the 
acute  dietary  assessment  to  protect 
infants  and  children.  Without  the  3x 
safety  factor,  the  level  of  concern  is 
dietary  consiunption  above  the  level  of 
100%  of  the  RfD.  With  the  3x  safety 
factor,  the  level  of  concern  is 
consumption  above  the  level  of  33%  of 
the  acute  RfD. 

2.  Short  -  and  intermediate  •  term 
toxicity.  There  are  currently  no 
residential  uses  for  suslfosate;  therefore, 
assessment  of  short-  and  intermediate- 
term  toxicity  is  not  necessary  for  the 
purpose  of  establishing  sulfosate 
tolerances. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  sulfosate  at  0.10 
milligrams/kilogram/day  (mg/kg/day). 
This  RfD  is  based  on  an  oral  NOEL  of 
10  mg/kg/day  (LOEL  of  50  mg/kg/day) 
from  a  chronic  oral  gavage  study  in  dogs 
and  an  uncertainty  factor  of  100.  Based 
on  FQPA,  EPA  has  determined  that  an 
additional  safety  factor  of  3x  must  be 
retained  for  the  chronic  dietary 
assessment  to  protect  infants  and 
children.  Without  the  3x  safety  factor, 
the  level  of  concern  is  dietary 
consumption  above  the  level  of  100%  of 
the  RfD.  With  the  3x  safety  factor,  the 
level  of  concern  is  consumption  above 
the  level  of  33%  of  the  chronic  RfD. 

4.  Carcinogenicity.  Sulfosate  was 
classified  as  a  "Group  E"  carcinogen  (no 
evidence  for  carcinogenicity  in  hiunans) 
based  on  the  lack  of  evidence  of 
carcinogenicity  in  mice  and  rats  at  doses 
that  were  judged  to  be  adequate  to 
assess  the  carcinogenic  potential  and 
the  "Guidelines  for  Carcinogen  Risk 
Assessment"  [51  FR  33992]  for 
classifying  the  weight-of-evidence  for 
carcinogenicity. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  previously 
established  (40  CFR  180.489)  for  the 
residues  of  sulfosate,  in  or  on  a  variety 
of  raw  agricultural  commodities.  Time- 
limited  tolerances  for  soybeans  expired 
on  April  10, 1998,  and  time  Umited 
tolerances  for  com,  nuninants,  poultry, 
milk,  and  eggs  expired  on  March  9, 
1998.  Risk  assessments  were  conducted 
■  by  EPA  to  assess  dietary  exposures  and 
risks  &om  sulfosate  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibiUty  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  An  acute 
dietary  (food  only)  ri^  assessment  was 
conducted  for  sulfosate.  The  exposure  to 


the  most  sensitive  population  subgroup, 
in  this  instance  non-nursing  infants, 
was  9.7%  of  the  acute  RfD  (1.0  mg/kg 
bwt/day).  Based  on  FQPA,  EPA  has 
determined  that  an  additional  safety 
factor  of  3x  must  be  retained  for  the 
acute  dietary  assessment  to  protect 
infants  and  children.  Without  the  3x 
safety  factor,  the  level  of  concern  is 
dietary  consumption  above  the  level  of 
100%  of  the  RfD.  With  the  3x  safety 
factor,  the  level  of  concern  is 
consumption  above  the  level  of  33%  of 
the  acute  RfD.  Therefore,  the  acute 
dietary  risk  due  to  food  does  not  exceed 
the  level  of  concern. 

ii.  Chronic  exposure  and  risk.  An 
chronic  dietary  (food  only)  risk 
assessment  was  conducted  for  sulfosate. 
This  risk  assessment  assumed  100%  of 
the  crops  with  existing  tolerances  plus 
those  established  in  this  notice  were 
treated  and  that  residues  were 
consumed  at  the  theoretical  Maximum 
Residue  Contribution  (TMRC,  the  level 
of  residues  consumed  daily  if  each  food 
item  contained  pesticide  residues  equal 
to  the  tolerance).  The  exposure  to  the 
most  sensitive  population  subgroup,  in 
this  instance  children  1  to  6  years  old. 
was  20.3%  of  the  chronic  RfD  (0.1  mg/ 
kg  bwt/day).  Based  on  FQPA.  EPA  has 
determined  that  an  additional  safety 
factor  of  3x  must  be  retained  for  the 
acute  dietary  assessment  to  protect 
infants  and  children.  Without  the  3x 
safety  factor,  the  level  of  concern  is 
dietary  consumption  above  the  level  of 
100%  of  the  RfD.  With  the  3x  safety 
factor,  the  level  of  concern  is 
consumption  above  the  level  of  33%  of 
the  acute  RfD.  Therefore,  the  chronic 
dietary  risk  due  to  food  does  not  exceed 
the  level  of  concern. 

2.  From  drinking  water.  Results  from 
computer  modeling  indicate  that 
sulfosate  in  groundwater  will  not 
contribute  significant  residues  in 
drinking  water  as  a  result  of  sulfosate 
use  at  the  recommended  maximum 
annual  application  rate  (1  application  at 
4.75  lbs..  a.i..  acre-').  The  computer 
model  uses  conservative  niunbers. 
therefore  it  is  unlikely  that  groundwater 
concentrations  would  exceed  the 
estimated  concentration  of  0.00224  ppb. 
and  sulfosate  should  not  pose  a  threat 
to  ground  water. 

The  surface  water  estimates  are  based 
on  an  exposure  modeling  procedure 
called  GENEEC  (Generic  ^qpected 
Environmental  Concentration).  The 
assumptions  of  1  application  of  4.75 
lbs.,  a.i..  acre-'  resulted  in  calculated 
estimated  maximum  concentrations  of 
125  ppb  (acute,  based  on  the  highest  56 
day  value)  and  35  ppb  (chronic, 
average).  GENEEC  modeling  procedures 
assumed  that  sulfosate  was  applied  to  a 
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10-hectare  field  that  drained  into  a  1- 
hectare  pond,  2-meters  deep  with  no 
outlet  for  all  crops. 

As  a  conservative  assumption, 
because  sulfosate  residues  in  ground 
water  are  expected  to  be  insignificant 
compared  to  surface  water,  EPA 
assumed  that  100%  of  drinking  water 
consumed  was  derived  from  surface 
water  in  all  drinking  water  exposure 
and  risk  calculations. 

To  calculate  the  maximum  acceptable 
acute  and  chronic  exposures  to  sulfosate 
in  drinking  water,  the  dietary  food 
exposure  (acute  or  chronic)  was 
subtracted  from  33%  of  the  appropriate 
(acute  or  chronic)  RfD.  DWLOCs  were 
then  calculated  using  the  maximum 
acceptable  acute  or  chronic  exposure, 
default  body  weights  (70  kg  -  adult,  10 
kg  -  child)  and  drinking  water 
consumption  figures  (2  fitres  •  adult.  1 
litre  -  child). 

i.  Acute  exposure  and  risk.  OPP  has 
calculated  drinking  water  levels  of 
concern  (DWLOCs)  for  acute  exposure 
to  be  9,740  ug/1  parts  per  billion  (ppb) 
for  U.S.  population,  2,360  ug/1  (ppb)  for 
non-nursing  infants  (<1  year  old),  and 
2600  ug/1  (ppb)  for  children  (1-6  years 
old).  These  levels  include  the  FQPA 
additional  safety  factor  of  3x  to  protect 
infants  and  childem.  The  estimated 
maximum  concentration  of  sulfosate  in 
surface  water  of  125  ppb  (highest  56  day 
value)  is  less  than  all  of  the  calculated 
acute  DWLOCs.  Therefore,  taking  into 
account  the  present  uses  plus  uses  on 
com  and  soybeans,  EPA  concludes  with 
reasonable  certainty  that  acute  exposure 
to  residues  of  sulfosate  in  drinking 
water  (when  considered  along  with 
other  sources  of  exposure  for  which 
EPA  has  reliable  data)  would  not  result 
in  unacceptable  levels  of  aggregate 
human  health  risk  at  this  time. 

ii.  Chronic  exposure  and  risk.  OPP 
has  calculated  DWLOCs  for  chronic 
(non-cancer)  exposiue  to  be  925  ug/1 
(ppb)  for  U.S.  population  and  130  ug/1 
(ppb)  for  the  most  sensitve  population 
group,  in  this  instance  children  1  to  6 
years  old.  These  levels  include  the 
FQPA  additional  safety  factor  of  3x  to 
protect  infants  and  childem.  The 
estimated  concentration  35  ppb 
(chronic,  average)  of  sulfosate  in  surface 
water  of  is  less  than  all  of  the  calculated 
chronic  DWLOCs.  Therefore,  taking  into 
account  the  present  uses  plus  uses  on 
com  and  soybeans,  EPA  concludes  with 
reasonable  certainty  that  chronic 
exposure  to  residues  of  sulfosate  in 
drinking  water  (when  considered  along 
with  other  sources  of  exposure  for 
which  EPA  has  reliable  data)  would  not 
result  in  unacceptable  levels  of 
aggregate  human  health  risk  at  this  time. 


3.  From  non-dietary  exposure. 
Sulfosate  is  currently  not  registered  for 
use  on  any  residential  non-food  sites: 
Therefore,  residential  exposure  to 
sulfosate  residues  will  be  throu^ 
dietary  exposure  only. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Sulfosate  is  structurally  similar  to 
glyphosate.  Further,  other  pesticides 
may  have  common  toxicity  endpoints 
with  sulfosate.  Section  408(b)(2)(D)(v) 
requires  that,  when  considering  whether 
to  estabUsh,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity."  The  Agency 
believes  that  "available  information"  in 
this  context  might  include  not  only 
toxicity,  chemistry,  and  exposure  data, 
but  also  scientific  policies  and 
methodologies  for  imderstanding 
common  mechanisms  of  toxicity  and 
conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  vrill 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  ciunulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  conmion 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 


substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
sulfosate  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
sulfosate  does  not  appear  to  produce  a 
toxic  metaboUte  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  sulfosate  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Since  there  are  no 
residential  uses  for  sulfosate,  the  acute 
aggregate  exposure  only  includes  food 
and  water.  For  the  U.S.  population, 
5.8%  of  the  acute  RfD  is  occupied  by 
dietary  (food)  exposure.  The  estimated 
average  concentrations  of  sulfosate  in 
surface  and  ground  water  are  less  than 
EPA's  levels  of  concern  for  sulfosate  in 
drinking  water  as  a  contribution  to  acute 
aggregate  exposure.  The  above 
calculations  include  the  FQPA  safety 
factor  of  3x.  Therefore,  EPA  concludes 
with  reasonable  certainty  that  residues 
of  sulfosate  in  drinking  water  do  not 
contribute  significantly  to  the  aggregate 
acute  human  health  risk  at  the  present 
time  considering  the  present  uses  and 
uses  proposed  in  this  action. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  TMRCs  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  sulfosate  from  food  will 
utilize  7.6%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  children  1  to  6  years  old 
(discussed  below).  EPA  generally  has  no 
concem  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
For  infants,  children,  and  women,  EPA 
determined  that  the  1  Ox  factor  for 
increased  susceptibility  of  infants  and 
children  (as  required  by  FQPA)  should 
be  reduced  to  3x.  Therefore,  for  infants, 
children,  and  women,  there  is  no 
concem  for  exposures  below  33%  of  the 
RfD.  Despite  the  potential  for  exposure 
to  sulfosate  in  drinking  water,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  33%  of  the  RfD. 

3.  Aggregate  cancer  risk  for  U.S. 
population.  Sulfosate  was  classified  as  a 
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"Group  E"  carcinogen  (no  evidence  for 
carcinogenicity  in  hpunans,  see  section 
B.4  of  this  document). 

4.  Conclusions.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  residt  from  aggregate 
exposiue  to  siUfosate  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  /.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
sulfosate,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposiue  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins.of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  tluough  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
himians.  EPA  believes  that  reliable  data 
support  using  the  standard  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  imusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
a  prenatal  developmental  toxicity  study, 
sulfosate  was  administered  by  gavage  to 
groups  of  pregnant  Sprague-Dawley  rats 
on  gestation  days  6-20  at  dose  levels  of 
0,  30,  100,  or  333  mg/kg/day.  The 
maternal  NOEL  was  100  mg/kg/day  and 
LOEL  was  333  mg/kg/day  based  on 
decreased  body  weight,  food 
consumption,  and  increased  clinical 
signs.  The  developmental  NOEL  was 
100  mg/kg/day  and  LOEL  was  333  mg/ 
kg/day  based  on  decreased  fetal  body 
weight. 

In  another  prenatal  developmental 
toxicity  study,  Sulfosate  was 


administered  by  gavage  to  groups  of 
New  Zealand  White  rabbits  on  gestation 
days  6-18  at  doses  of  0, 10, 40,  or  100 
mg/kg/day.  The  maternal  NOEL  was  40 
mg/kg/day  and  LOEL  was  100  mg/kg/ 
day  based  on  abortions,  deaths, 
decreased  body  weight  and  food 
consumption.  The  developmental  NOEL 
was  40  mg/kg/day  and  LOEL  was  100 
mg/kg/day  based  on  decreased  number 
(7)  of  surviving  does,  and  decrease  in 
niunber  of  live  fetuses/doe  (5.4  vs  7.4  in 
controls). 

iii.  Reproductive  toxicity  study. 
Sulfosate  was  administered  by  diet  to 
Sprague-Dawley  rats  at  dose  levels  of  0, 
150,  800,  or  2,000  ppm  for  2- 
generations.  The  parental  systemic 
NOEL  was  140  ppm  (7.5  mg/kg/day)  and 
the  LOEL  was  800  ppm  (40  mg/kg/day) 
based  on  decreased  body  weight, 
decreased  organ  weights  and  decreased 
food  consiunption.  The  reproductive/ 
offspring  NOEL  was  7.5  mg/kg/day  (140 
ppm)  and  LOEL  was  40  mg/kg/day  (800 
ppm)  based  on  decreased  pup  body 
weight  diuing  lactation. 

iv.  Pre-  and  post-natal  sensitivity.  The 
data  provided  no  indication  of  increased 
susceptibihty  in  rats  or  rabbits  from  in 
utero  and/or  post  natal  exposiue  to 
sulfosate.  In  the  prenatal  developmental 
toxicity  study  in  rats,  evidence  of 
developmental  toxicity  was  seen  only  in 
the  presence  of  maternal  toxicity.  In  the 
developmental  toxicity  study  in  rabbits, 
developmental  toxicity  was  seen  in  the 
presence  of  maternal  toxicity  at  the 
highest  dose  level.  In  the  2-generation 
reproduction  study  in  rats,  effects  in  the 
offspring  were  observed  only  at  or  above 
treatment  levels  which  results  in 
evidence  of  parental  toxicity.  It  should 
be  noted  that  a  developmental 
neurotoxicity  study  is  required. 

V.  Developmental  neurotoxicity.  A 
developmental  neurotoxicity  study  is 
not  available.  One  is  required  due  to 
neurotoxicity  observed  in  the  rat,  dog 
and  mouse.  Sulfosate  is  a  neurotoxic 
chemical,  which  produces  clinical 
findings  such  as  salivation,  tremors, 
emesis,  and  decreased  activity  in  dogs 
and/or  rats.  Salivation  was  the  most 
consistent  sign,  and  in  dogs  may  have 
served  as  a  precursor  to  more  severe 
symptoms.  In  one  study,  salivation 
stopped  upon  withdrawal  of  sulfosate 
and  recurred  upon  reintroduction  of 
treatment.  Dogs  appear  to  be  the  most 
sensitive  species  for  these  effects,  with 
high  intra-individual  variabiUty  in 
sensitivity.  Acute  neurotoxicity  effects 
observed  after  a  single  dose  of  300  mg/ 
kg  in  the  rat  included  ptosis,  decreased 
activity,  decreased  splay  reflex,  upward 
curvature  of  spine,  shaking,  sides 
pinched  in,  signs  of  urinary 
incontinence,  irregular  breathing. 


hunched  posture,-abnormal  or 
staggering  gait,  increased  time  to  tail 
flick,  decreased  landing  foot  splay, 
decreased  forelimb  grip  strength, 
decreased  hindlimb  grip  strength, 
decreased  motor  activity.  There  was  also 
death  at  this  dose.  In  the  subchronic  rat 
neurotoxicity  study,  the  decreased 
forelimb  grip  strength  observed  at  153 
mg/kg/day,  in  females  only,  may  also 
have  been  due  to  treatment. 
Hydrocephalus  or  dilated  ventricles 
were  observed  in  at  least  one  animal  at 
the  HDT  (50  mg/kg/day)  in  adult  dogs 
in  all  the  dog  studies,  following  both  90- 
days  (gavage  or  capsule)  and  one  year  of 
dosing.  This  finding  was  never  seen  in 
controls  or  low  dose  groups. 
Hydrocephaly  and/or  dilated  ventricles 
in  dogs  of  this  age  may  have  been  due 
to  inherent  asymptomatic  incidences  in 
the  beagle  [VuUo  et  al.,  1997],  but  it  was 
noted  that  these  animals  were  not 
supplied  by  the  same  breeding  colony, 
and  the  incidences  were  only  observed 
at  the  high  dose  levels  across  several 
studies.  Therefore,  these  findings  can 
not  be  dismissed.  Neuropathology  was 
observed  in  the  21-day  rat  dermal  study 
(sciatic  nerve  degeneration)  at  1000  mg/ 
kg,  and  the  2-year  chronic  mouse  study 
(degeneration  of  the  sciatic  nerve, 
lumbar  spinal  root,  and  lumbar  spinal 
white  matter  in  males)  at  991  mg/kg. 
Although  these  findings  were 
previously  discounted  due  to  lack  of 
supporting  neuropathology  data  in  the 
acute  and  subchronic  neurotoxicity 
studies  in  rats,  the  overall  neurotoxicity 
profile  of  the  chemical  indicated  that 
the  neuropathology  could  be  a 
treatment-related  effect  of  concern. 

v.  Conclusion.  EPA  concludes  that  the 
lOx  factor  for  increased  susceptibility  of 
infants  and  children  (as  required  by 
FQPA)  should  be  reduced  to  3x.  The 
Agency  determined  that  the  data 
indicate  that  there  is  no  increased 
susceptibility  to  young  rats  or  rabbits 
following  in  utero  exposure  in  prenatal 
studies  or  in  the  postnatal  study  in  rats, 
and  the  guideline  requirements  for  the 
toxicology  data  base  are  completed. 
Additionally,  the  exposure  assessments 
for  sulfosate  do  not  indicate  a  concern 
for  potential  risk  to  infants  and  children 
since:  (1)  The  dietary  exposure 
assessments  are  unrefined  (assuming 
that  all  commodities  contain  tolerance 
level  residues)  resulting  in  an  over 
estimate  of  dietary  exposure;  (2)  data 
from  modeling  are  used  for  the  ground 
and  surface  source  drinking  water 
exposure  assessments,  resulting  in 
estimates  considered  to  be  reasonable 
upper-bound  concentrations;  and  (3) 
there  are  currently  no  registered 
residential  uses  for  sulfosate. 
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However,  the  FQPA  safety  factor  was 
reduced  to  3x  instead  of  being  removed 
because  of  the  concern  for  the  overall 
neurotoxicity  exhibited  in  long-term 
studies  in  adult  animals  (mice,  rats,  and 
dogs)  and  the  Agency's  determination 
based  on  these  hidings  that  additional 
data  are  needed.  In  mice,  sulfosate 
induced  degeneration  of  the  sciatic 
nerve,  lumbar  spinal  root  and  lumbar 
spinal  white  matter  was  reported.  In 
rats,  degeneration  of  the  sciatic  nerve 
was  seen  following  dermal  applications. 
In  dogs,  hydrocephalus  and/or  dilated 
ventricles  were  observed  following 
subchronic  and  chronic  exposures.  In 
addition,  clinical  signs  indicative  of 
neurotoxicity  such  as  salivation, 
tremors,  emesis,  decreased  activity  was 
seen  in  rats  and  dogs.  Based  on  these 
factors,  the  Agency  determined  that  a 
developmental  neurotoxicity  study  in 
rats  is  required  to  characterize  the 
observed  neuropathology  in  the 
subchronic  and  chronic  studies. 

2.  Acute  risk.  Since  there  are  no 
residential  uses  for  sulfosate,  the  acute 
aggregate  exposure  only  includes  food 
and  water.  For  infants  and  children, 
7.3-9.4%  of  the  acute  RfD  is  occupied 
by  dietary  (food)  exposure.  The 
estimated  average  concentrations  of 
sulfosate  in  surface  and  ground  water 
are  less  than  EPA's  levels  of  concern  for 
sulfosate  in  drinking  water  as  a 
contribution  to  acute  aggregate  dietary 
exposure.  The  above  calculations 
include  the  FQPA  safety  factor  of  3x. 
Therefore,  EPA  concludes  with 
reasonable  certfiinty  that  residues  of 
sulfosate  in  drinking  water  do  not 
contribute  significantly  to  the  aggregate 
acute  human  health  risk  at  the  present 
time  considering  the  present  uses  and 
uses  proposed  in  this  action.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
acute  exposure  to  sulfosate  residues. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  sulfosate  fit>m 
food  vdll  utihze  11.9-20.3%  of  the  RfD 
for  infants  and  children.  EPA  has  no 
concern  for  exposures  below  33%  of  the 
RfD  because  the  RfD  represents  the  level 
at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  health  of 
infants  and  children.  Despite  the 
potential  for  exposure  to  sulfosate  in 
drinking  water,  EPA  does  not  expect  the 
aggregate  dietary  exposure  to  exceed 
33%  of  the  RfD.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to  sulfosate 
residues. 


m.  Other  Considerations 

A.  MetahoUsm  In  Plants  and  Animals 

The  nature  of  the  residues  in  plants 
and  animals  is  understood.  EPA  has 
determined  that  the  tolerance 
expression  for  sulfosate  must  include 
both  of  the  parent  ions. 

B.  Analytical  Enforcement  Methodology 

1.  Plants.  Analytical  methods  are 
available  for  enforcement.  There  is 
currently  a  PAM  II  enforcement  method 
for  the  N-(phosphonomethyl)glycine 
anion  (PMG)  in  crops.  For  TMS,  the 
registrant  has  proposed  gas 
chromatography  (GC)  Method  RR  93- 
105B  as  the  analytical  enforcement 
method.  A  successful  petition  method 
validation  (PMV)  of  this  analytical 
enforcement  method  for  the  TMS 
moiety  in  plants  has  been  completed  by 
the  EPA  laboratory.  EPA  concludes  that 
Method  RR  93-105B  is  adequate  for 
enforcement  of  the  permanent 
tolerances. 

2.  Animals.  Analytical  methods  are 
available  for  enforcement.  For  PMG,  the 
registrant  has  proposed  GC  Method  RR 
93-1 04B  as  the  analytical  enforcement 
method.  For  TMS,  the  registrant  has 
proposed  GC  Method  RR  93-lOOB  as  the 
analytical  enforcement  method. 
Successful  PMV  of  these  analytical 
enforcement  methods  for  the  PMG  and 
TMS  moieties  in  meat,  milk  and  eggs 
have  been  completed  by  the  EPA 
laboratory.  EPA  concludes  that  Method 
RR  93-104B  and  Method  RR  93-lOOB 
are  adequate  for  enforcement  of  the 
permanent  tolerances. 

C.  Magnitude  of  Residues 

The  crop  field  trial  data  are  adequate 
to  support  these  tolerances. 

D.  International  Residue  Limits 

There  are  no  Codex,  Canadian  or 
Mexican  tolerances  or  maximum 
residue  limits  for  residues  of  sulfosate 
in  the  subject  crops.  Therefore,  a 
compatibility  issue  is  not  relevant  to  the 
proposed  tolerances. 

E.  Rotational  Crop  Restrictions. 

EPA  has  previously  reviewed  two 
confined  rotational  crop  studies  for 
sulfosate  and  concluded  that  rotational 
crop  restrictions  were  not  required  . 

IV.  Conclusion 

Therefore,  the  tolerance  is  estabfished 
for  residues  of  sulfosate  in  cattle,  goats, 
horses,  hogs  and  sheep  at  0.10  ppm  in 
fat,  at  1.00  ppm  in  meat  by-products, 
and  at  0.20  ppm  in  meat;  in  poultry  at 
0.05  ppm  in  fat,  meat-by-products 
(except  Uver),  and  meat,  and  at  0.10 
ppm  in  liver;  in  eggs  at  0.02  ppm;  in 


milk  at  0.20  ppm;  in  com  at  0.30  ppm 
(of  which  no  more  than  0.20  ppm  is 
TMS)  in  stover  (field  and  pop),  at  0.20 
ppm  (of  which  no  more  than  0.10  ppm 
is  TMS)  in  grain  (field  and  pop),  at  0.10 
ppm  in  forage  (field);  in  soybeans  at 
2.00  ppm  (of  which  no  more  than  1.0 
ppm  is  TMS)  in  forage,  at  5.00  ppm  (of 
which  no  more  than  2.0  ppm  is  TMS) 
in  hay,  and  at  3.00  (of  which  no  more 
than  1.0  ppm  is  TMS)  ppm  in  seed;  and 
in  aspirated  grain  fractions  at  210  ppm 
(of  which  no  more  than  60  ppm  is 
TMS).  In  addition,  the  existing 
tolerance  for  prunes  at  0.20  ppm, 
raisins  at  0.20  ppm,  and  soybean  hulls 
at  7.0  ppm  are  moved  from  40  CFR 
185.5375  to  40  CFR  180.489. 

V.  Ob)ections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  10, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  wiU  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
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the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  noUce. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  OPP-300709  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  pubUc  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  docvunent. 


Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Other  Executive 
Orders 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  tmder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovemmentfd  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
commiuiications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Oi'der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfimded  mandates." 

Today's  rule  does  not  create  an 
unfunded  federal  mandate  on  State, 


local  or  tribal  govenunents.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  l(aj  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
vtrith  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  imder  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  hias  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 
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Vm.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubhcation  of  the  rule  in 
the  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Environmental  protection.  Food 
additives,  Pesticides  and  pests. 

Dated:  August  31, 1998> 

James  Jones, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.489  is  revised  to  read 
as  follows: 

§180.489    Sulfosate  (Sulfonlum.  trimethyl- 
salt  with  N-(phosphonomethyl)glycine 
(1:1));  tolerances  for  residues. 

(a)  General .  Tolerances  are 
established  for  residues  of  the  herbicide 
sulfosate  (sulfoniiun,  trimethyl-salt  with 
iV-(phosphonomethyl)glycine  (1:1))  in  or 
on  the  following  raw  and  processed 
agricultural  commodities: 


Parts  per  million 

Almond,  hulls  (of  which 
no  more  ttian  0.30 
ppmis 

trimethylsulfonium 
(IMS)). 

1.00 

Commodity 

Aspirated  grain  fractions 
(of  which  no  more 
than  60  ppm  is  TMS). 

Bananas  (imported 
only)a. 

Cattle,  fat 

Cattle,  TTtYp 

Cattle,  meat ; 

Citrus  fruit  group  

Com.  field,  forage  

Com,  field  arxl  pop, 
grain  (of  which  no 
more  than  0.10  ppm 
is  TMS). 

Com,  field  and  pop,  sto- 
ver (of  which  no  more 
than  020  ppm  is 
TMS). 

Eggs 

Goats,  fat 

Goats,  mbyp 

Goats,  meat „ 

Grape 

Hogs,  fat 

Hogs,  mt)yp 

Hogs,  meat ...... 

Horses,  fat 

Horses,  mt>yp 

Horses,  meat 

Milk ..„ 

Poultry,  fat 

Poultry,  liver  

Poultry,  mbyp  (except 
liver). 

Poultry,  meat 

Prune  (of  which  no  more 
than  0.05  ppm  is 
TMS). 

Raisin  (of  which  no 
more  tf>an  0.05  ppm 
is  TMS). 

Sheep,  fat 

Sheep,  mbyp 

Sheep,  meat 

Soyt)ean,  forage  (of 
which  no  more  than  1 
ppm  is  TMS). 

Soyt>ean.  hay  (of  which 
no  more  than  2  ppm 
is  TMS). 

Soybean,  hulls  (of  which 
no  more  than2  ppm 
is  TMS). 

Soyt>ean,  seed  (of  which 
no  more  ttian  1  ppm 
is  TMS). 

Stone  fruit  group  


Parts  per  rralon 


210.00 

0.05 

0.10 
1.00 
020 
0.05 
0.10 
0.20 


0.30 


0.02 
0.10 
1.00 
0.20 
0.10 
0.10 
1.00 
0.20 
0.10 
1.00 
0.20 
0.20 
0.05 
0.05 
0.10 

0.05 
0.20 

0.20 

0.10 
1.0 
0.20 
2.0 

5.0 

7.0 

3.0 

0.05 


Commodity 

Parts  per  million 

Tree  nut  group 

0.05 

aThere  are  no  U.S.  registrations  as  of  tt>e 
date  of  put)iication  of  tt>e  tolerance  in  the  Fed- 
eral Register. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

PART  185  —  [AMENDED] 

1.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 
Authority:  21  U.S.C.  346a  and  348. 


§185.5375  [Removed] 

2.  By  removing  §  185.5375  Sulfonium, 
trimethyl-salt  with  N- 
(phosphonomethyl)glycine  (1:1). 

[FR  Doc.  98-24468  Filed  9-10-98;  8:45  am] 
BnjJNG  CODE  6SM-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300708;  FRL  6026-5] 
RIN  2070-AB78 

Esfenvalerate;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  esfenvalerate, 
((S)-cyano-(3-phenoxyphenyl)methyl 
{S)-4-chloro-alpha-(l-methylethyl) 
benzeneacetate  in  or  on  the  raw 
agricultiual  commodities  mustard 
greens  at  5.0  parts  per  million  (ppm), 
kiwifiuit  at  0.5  ppm,  globe  artidioke  at 
1.0  ppm,  and  kohlrabi  at  2.0  ppm. 
Esfenvalerate  is  the  S,S-isomer  of 
fenvalerate  which  consists  of  a  racemic 
mixture  of  four  isomers  {S,S;R.S:S,R; 
and  RR].  Technical  grade  esfenvalerate, 
Asana,  the  only  fenvalerate  formulation 
sold  in  the  United  States  for  agriculttual 
use  at  this  time,  is  enriched  in  the 
insecticidally  active  S,5-isomer  (84%). 
Tolerance  expressions  for  esfenvalerate 
are  based  on  the  sum  of  all  isomers.  The 
Interregional  Research  Project  Number  4 
(IR-4)  requested  this  tolerance  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (Pub.  L. 
104-170). 
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DATES:  This  regulation  is  effective 
September  11, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  10. 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  OPP-300708. 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number  OPP- 
300708,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resoiu-ces 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.'In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  CM  #2. 1921 
Jefferson  Davis  Hvvy.,  Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  nvunber  lOPP- 
300708].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sidney  Jackson.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  CM  #2. 
1921  Jefferson  Davis  Hwry..  Arlington, 
VA,  703-305-7610;  e-mail: 
jackson.sidney@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  15, 1998  (63 
FR  18411).  (FRL  5781-9)  EPA.  issued  a 
notice  piusuant  to  section  408  of  the 
FFDCA,  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  petition  for 
tolerances  by  DuPont  Agricultural 


Products.  Wilmington,  Delaware.  This 
notice  included  a  summary  of  the 
petition  prepared  by  DuPont 
Agriculttiral  Products.  Wilmington, 
Delaware,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing.  ^^ 

The  petition  requested  that  40  CFR 
180.533  be  amended  by  establishing 
tolerances  for  residues  of  the  insecticide 
esfenvalerate.  ((S)-cyano-(3- 
phenoxyphenyl)methyl  (S)-4-chloro- 
alpha-(l-methylethyl)  benzeneacetate, 
in  or  on  the  raw  agricultural 
commodities  mustard  greens  at  5.0  parts 
per  milUon  (ppm),  kiwifruit  at  0.5  ppm, 
globe  artichoke  at  1.0  ppm,  and  kohlrabi 
at  2.0  ppm. 

I.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(u)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  torn  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  bom  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  fix>m  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposiu^  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 


and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an     _ 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  imcertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  ROD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  imacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  hiunan 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  wrill  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  diuations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
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assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposiu«  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term."  "intermediate 
term."  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  irom  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with, the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  irom.  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and  - 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposiu«,  are  aggregated. 
High-end  exposures  irom  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  .of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  fitim  several  months 
to  a  lifetime  of  exposure.  For  this 


assessment,  risks  are  aggregated 
considering  average  expostu«  &t>m  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposxu^, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consimied  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposiire  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consimied  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consiuners,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assimiptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Fiulher,  regional  consumption 
information  is  taken  into  accotmt 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 


highly  exposed  population  subgroup 
was  not  regionally  based. 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  esfenvalerate  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
tolerances  for  residues  of  esfenvalerate 
(S.S;  R,S;  SJi;  and  R,R  isomers)  in  or  on 
the  raw  agricultural  commodities 
mustard  greens  at  5  ppm,  kiwifruit  at 
0.5  ppm,  globe  artichoke  at  1.0  ppm, 
and  kohlrabi  at  2.0  ppm.  EPA's 
assessment  of  the  dietary  exfrasures  and 
risks  associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 

the  relationship  of  the  results  of  the 

studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  esfenvalerate  are 
discussed  below. 

1.  Acute  toxicity.  A  battery  of  acute 
toxicity  studies  places  technical 
esfenvalerate  in  Toxicity  category  II  for 
acute  oral  lethal  dose  LDjo  at  87.2 
milligrams/kilogram  (mg/kg).  Category 
ni  for  acute  dermal  LDjo  >  2000  mg/kg 
and  primary  eye  irritation,  and  Category 
IV  for  primary  skin  irritation. 
Esfenvalerate  is  a  non-sensitizer.  Acute 
inhalation  on  technical  grade  active 
ingredient  is  waived  due  to  negligible 
vapor  pressure.  The  Acute  Delayed 
Neurotoxicity  (Guideline  81-8)  remains 
a  data  gap. 

2.  Genotoxicity — i.  In  a  reverse  gene 
mutation  assay  in  bacteria,  S. 
typhimurium  and  Escherichia  coli  were 
exposed  to  fenvalerate  in  DMSO  at 
concentrations  of  15,  50, 150,  500, 
1,500,  or  5,000  micrograms  ((ig)/plate  in 
the  presence  and  absence  of  mammalian 
metabolic  activatisn  (S9-mix).  There 
was  no  evidence  ^f  induced  mutant 
colonies  over  background. 

ii.  In  a  mammalian  cell  gene  mutation 
assay  at  the  HGPRT  locus,  Chinese 
hamster  V79  cells  cultured  in  vitro  were 
exposed  to  fenvalerate  in  DMSO  at 
concentrations  of  12.6,  42, 126,  420  ^g/ 
ml  in  the  presence  of  mammalian 
metabolic  activation  (S9-mix)  and  at 
concentrations  of  4.2, 12.6, 42, 126  Mg/ 
milliliter  (ml)  in  the  absence  of  S9-mix 
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There  was  no  evidence  of  induced 
mutant  colonies  over  background.  In 
Chinese  hamster  lung  fibroblasts  (V79 
cells)  forward  gene  mutation  assay  the 
test  was  negative  up  to  cytotoxic  and/or 
precipitating  levels  126  Mg/ml  in  the 
absence  of  metabolic  activation  -S9;  420 
)ig/ml  in  the  presence  of  metabolic 
activation  +S9). 

iii.  In  a  mammalian  cell  cytogenetics 
chromosomal  aberration  assay  CHO-Kl 
cell  cultures  were  exposed  to 
fenvalerate  in  DMSO  at  concentrations 
of  4.2  »ig/ml.  8.4  Mg/ml.  21  jig/ml.  42  jig/ 
ml  respectively  without  exogenous 
metaboUc  activation  {S9-mix)  and  at 
concentrations  of  21  (ig/nil.  42  ^ml.  84 
Mg/ml,  210  Mg/ml  respectively  with  S9- 
mix.  There  was  no  evidence  of  a 
significant  induction  of  chromosomal 
aberrations  or  polyploid  cells  over 
backgroimd. 

iv.  A  mouse  micronuclous  assay  was 
negative  in  male  ICR  mice  up  to  the 
hi^est  dose  tested  (HDT)  (150  mg/kg) 
administered  by  intraperitoneal 
injection.  Since  there  appears  to  be  no 
sex  specific  difference  in  the  toxicity  of 
esfenvalerate,  the  use  of  males  only  is 
justifiable.  No  overt  toxicity  was 
observed,  but  suggestive  evidence  of 
bone  marrow  cytotoxicity  was  seen  48 
hours  post-administration  at  the  highest 
dose  level  tested. 

V.  Other  genetic  toxicology  studies 
submitted  on  racemic  fenvalerate 
indicate  that  the  mixture  containing 
equal  parts  of  the  four  stereoisomers  is 
not  mutagenic  in  bacteria.  The  racemic 
mixture  was  also  negative  in  a  mouse 
host  mediated  assay  and  in  a  mouse 
dominant  lethal  assay. 

3.  Reproductive  and  developmental 
toxicity — i.  Esfenvalerate  was 
administered  to  female  rats  at  doses  of 
0,2.5,  5.0, 10.0  or  20.0  mg/kg/day  from 
gestation  days  6  through  15  (pilot  study 
doses  were  1.0,  2.0,  3.0, 4.0,  5.0  and  20 
mg/kg/day).  The  Lowest  Observed  Effect 
Level  (LOEL)  is  2.5  mg/kg/day  based  on 
behavioral/Central  Nervous  System 
[CNS]  clinical  signs.  The  NOEL  for 
maternal  toxicity  is  2.0  mg/kg/day  (from 
the  pilot  study).  There  was  no  evidence 
of  developmental  toxicity  at  any  dose. 
The  NOEL  is  20  mg/kg/day,  the  highest 
dose  tested. 

ii.  Esfenvalerate  was  administered  to 
rabbits  at  doses  of  0,  3.0, 10.0  or  20.0 
mg/kg/day  fi'om  gestation  days  7 
through  19  (pilot  study  doses  were  0, 
2.0,  3.0,  4.0,  4.5,  5.0  or  20.0  mg/kg/day). 
The  LOEL  is  3.0  mg/kg/day  based  on 
behavioral/QJS  clinical  signs.  The 
NOEL  is  2.0  mg/kg/day  (from  the  pilot 
study).  There  was  no  evidence  of 
developmental  toxicity  at  any  dose.  The 
LOEL  is  greater  than  20.0  mg/kg/day. 


The  NOEL  is  equal  to  or  greater  than 
20.0  mg/kg/day.  the  HDT. 

iii.  In  a  2-generation  reproduction 
toxicity  study  in  rats  esfenvalerate  was 
administered  to  rats  at  dose  levels  of  0, 
3.75,  5.0,17.5  and  35.0/17.5  mg/kg/day. 
The  LOEL  for  parental  toxicity  is  3.75 
mg/kg/day  based  on  decreases  in  mean 
body  weights  of  Fi  females  and  an 
increased  incidence  of  skin  lesions.  The 
NOEL  could  not  be  determined.  The 
LOEL  for  reproductive  toxicity  is  5.0 
mg/kg/day  based  on  decreases  in  Fi  pup 
weights  on  day  21  of  lactation; 
decreases  in  litter  size  and  F2  pup 
weights  and  an  increased  incidence  of 
subcutaneous  hemorrhage.  The  NOEL  is 
3.75  mg/kg/day. 

4.  Smcnronic  toxicity,  i.  In  a  90-day 
feeding  study,  rats  were  administered  0, 
4.7,  6.2,  7.8  or  18.7  mg/kg/day  of 
esfenvalerate.  The  LOEL  is  18.7  mg/kg/ 
day  based  on  neurological  dysfunction. 
The  NOEL  is  7.8  mg/kg/day. 

ii.  In  another  90-day  feeding  study, 
rats  were  administered  0.  5. 15. 30  or  50 
mg/kg/day  of  esfenvalerate.  The  LOEL  is 
15  mg/kg/day  based  on  neurological 
dysfimction.  The  NOEL  is  5  mg/kg/day. 

iii.  Esfenvalerate  was  administered  to 
mice  at  dose  levels  of  0. 10.5.  30.5  or 
106  mg/kg/day  (male)  and  0. 12.6.  36.8 
or  113  m^kg/day  (female).  The  LOEL 
for  esfenvalerate  is  106  mg/kg/day.  The 
NOEL  is  30.5  mg/kg/day. 

5.  Chronic  toxicity— i.  In  a  21-day 
probe  for  a  1  year  feeding  study  2  male 
and  2  female  beagles  were  administered 
0,  2.80, 6.40  or  9.38  mg/kg/day  in  males 
and  0,  2.25,  7.37  or  8.50  mg/kg/day  of 
esfenvalerate.  The  LOEL  was 
determined  to  be  6.40  mg/kg/day  based 
on  nervous  system  involvement  and 
decreases  in  body  weight  and  food 
consumption.  The  NOEL  is  2.25  mg/kg/ 
day. 

ii.  In  a  1-year  feeding  study,  6  male 
and  6  female  beagles/group  were 
administered  0, 0.68, 1.36  or  5.29  mg/ 
kg/day  esfenvalerate.  The  LOEL  was 
determined  to  be  6.40  mg/kg/day  based 
on  nervous  system  involvement  and 
decreases  in  body  weight  and  food 
consimiption.  The  NOEL  was 
determined  to  be  5.29  mg/kg/day.  These 
studies  are  acceptable  and  satisfies  the 
requirement  for  a  guideline  series  83-lb 
chronic  feeding  study  in  dogs. 

6.  Chronic/carcinogenicity  toxicity — i. 
In  a  chronic/carcinogenicity  feeding 
study,  rats  were  administered  0.050, 
0.25, 1.25  or  12.5  mg/kg/day  of 
fenvalerate  in  the  diet  for  2  years.  The 
LOEL  was  greater  than  or  equal  to  12.5 
mg/kg/day.  There  was  no  increase  in 
tumors  at  12.5  mg/kg/day.  The  NOEL 
was  determined  to  be  12.5  mg/kg/day 
the  highest  dose  tested  (HDT)  in  the  2 
year  study.  The  study  is  supplementary 


and  does  not  satisfy  the  requirement  for 
a  guideline  series  83-5  combined 
chronic/carcinogenicity  study  in  rats. 

ii.  In  a  lifetime  feeding  study,  rats 
were  administered  0  or  50.0  mg/kg/day 
of  fenvalerate  in  the  diet.  Spindle  cell 
sarcomas  were  produced  in  male  rats 
only.  The  LOEL  was  50.0  mg/kg/day 
based  on  loss  of  weight  and  neurological 
effects.  The  NOEL  was  12.5  mg/kg/day 
as  determined  in  the  2-year  rat  chronic/ 
carcinogenicity  feeding  study  above. 

The  conclusion  that  fenvalerate  is 
associated  with  the  production  of 
spindle  cell  sarcomas  was  later  retracted 
by  EPA.  The  study  is  supplementary 
and  does  not  satisfy  the  requirement  for 
a  guideline  series  83-5  combined 
chronic/  carcinogenicity  study  in  rats. 
When  taken  together  with  chronic/ 
carcinogenicity  feeding  study,  the 
guideline  requirement  for  a  83-2a. 
cancer  study  in  the  rat  is  satisfied. 

iii.  In  a  2-year  feeding  study  mice 
were  administered  0, 1.5,  7.5,  38.0  or 
187.5  mg/kg/day  fenvalerate  in  the  diet. 
The  LOEL  was  7.5  mg/kg/day  based  on 
granulomatous  changes  (related  to 
fenvalerate  only,  not  esfenvalerate).  The 
NOEL  was  1.5  mg/kg/day.  This  study 
satisfies  the  requirement  for  combined 
chronic  feeding  carcinogenicity  study  in 
mice. 

iv.  In  an  18-month  feeding  study, 
mice  were  fed  0. 15.0.  45.0. 150.0  or 
450.0  mg/kg/day  of  fenvalerate  in  the 
diet.  The  LOEL  is  45.0  mg/kg/day  based 
on  granulomatous  changes  in  the  liver 
and  spleen.  The  NOEL  is  15.0  mg/kg/ 
day.  No  carcinogenicity  was  observed. 

V.  In  a  life  span  feeding  study,  mice 
were  administered  0, 1.5, 4.5, 15.0  or 
45.0  mg/kg/day  of  fenvalerate  in  the 
diet.  The  LOEL  was  determined  to  be  15 
mg/kg/day  based  on  the  granulomatous 
lesions  observed  and  on  the  change  in 
hematological  parameters.  Fenvalerate 
was  determined  not  to  be  carcinogenic 
in  the  specific  test  strain  of  the  mouse. 
The  NOEL  was  determined  to  be  3.48 
mg/kg/day. 

The  following  studies  are  considered 
data  gaps  in  the  toxicology  data  base: 
general  metabolism,  21  day  dermal, 
dermal  penetration,  and  acute  and 
subchronic  90-day  neurotoxicity. 
Developmental  neurotoxicity  data 
requirements  are  reserved  as  an  upper 
tier  study  which  would  only  be  required 
if  effects  in  the  acute  and  subchronic 
studies  indicate  concerns  for  increased 
sensitivity  of  the  infant  or  neonate. 
Although  these  data  are  lacking  EPA  has 
sufficient  toxicity  data  to  support  these 
tolerances  and  these  additional  studies 
are  not  expected  to  significantly  change 
its  risk  assessment.  These  studies  will 
be  required  under  a  special  Data  Call-in 
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letter  pursuant  to  section  3  (c)(2)(B)  of 
FIFRA. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  EPA  has  established 
an  NOEL  of  2.0  mg/kg/day  through  the 
dietary  route  in  rat  and  rabbit 
developmental  studies.  This  NOEL  is 
based  on  behavioral  and  central  nervous 
system  clinical  signs.  A  MOE  of  100  is 
required. 

2.  Short  -  and  intermediate  -  term 
toxicity.  To  assess  risk  &t>m  (nonfood) 
short  and  intermediate  term  dermal 
exposure,  EPA  has  established  a  NOEL 
of  2.0  mg/kg/day  from  the  rat  and  rabbit 
developmental  studies.  No  dermal 
penetration/absorption  study  is 
available  and  the  NOEL  incorporates  a 
25%  dermal  absorption  based  on  the 
weight-of-evidence  available  for 
structiu-ally  related  pyrethroids. 

This  NOEL  is  based  on  behavioral  and 
central  nervous  system  clinical  signs. 
For  exposure  via  inhalation  the  Agency 
used  an  oral  NOEL  of  2.0  mg/kg/day  and 
assumed  100%  absorption  (based  on  the 
2  mg/kg/day  used  for  the  dermal  risk 
assessment  since  no  appropriate 
inhalation  toxicity  studies  are 
available). 

3.  Chmnic  toxicity.  EPA  has 
established  the  RfD  for  esfenvalerate 
ester  at  0.02  mg/kg/day.  This  RfD  is 
based  on  a  NOEL  of  2.0  mg/kg/day 
through  the  dietary  expostire  route  in 
developmental  study  in  rat.  The  NOEL 
is  based  on  behavioral  changes  and 
clinical  signs  of  neurotoxicity.  This  RFD 
is  based  on  an  vmcertainty  factor  of  100. 

4.  Carcinogenicity.  Esfenvalerate  is 
classified  as  a  Group  E.  There  is  no 
evidence  of  carcinogenicity  in  either 
rats  or  mice. 

C  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.533)  for  the  residues  of 
fenvalerate  in  or  on  a  variety  of  raw 
agricultural  commodities.  EPA  notes 
that  the  acute  dietary  risk  assessments 
used  Monte  Carlo  modeling  (in 
accordance  vnth  Tier  3  of  ^A  June 
1996  "Acute  Dietary  Exposure 
Assessment"  guidance  document) 
incorporating  anticipated  residues  and 
percent  of  crop  treated  refinements. 
Field  trial  data  and  FDA  monitoring 
data  were  used  to  generate  anticipated 
residues  or  residue  distribution  for 
Monte  Carlo  analyses.  Chronic  dietary 
risk  assessments  used  anticipated 
residues  and  percent  crop  treated 
refinements. 

Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposiu«s  and 
risks  from  esfenvalerate  as  follows: 


i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The  NOEL 
used  for  the  acute  dietary  exposure  was 
2.0  mg/kg/day.  Potential  acute 
exposiu«s  frt>m  food  commodities  were 
estimated  using  a  Tier  3  acute  dietary 
risk  assessment  (Monte  Carlo  Analysis). 
The  MOEs  (99.9th  percentile)  for  the 
U.S.  population  based  on  an  acute 
dietary  exposure  of  0.011717  mg/kg/day 
are  171.  For  children  1-6  years  old 
(most  highly  exposed  population)  the 
MOEs  based  on  an  acute  dietary 
exposure  of  0.019445  mg/kg/day  are 
103.  The  Agency  has  no  cause  for 
concern  if  total  acute  exposure 
calculated  for  the  99.9th  percentile 
yields  an  MOE  of  100  or  larger. 

ii.  Chronic  exposure  and  risk 
Potential  chronic  exposures  were 
estimated  using  NOVIGEN's  DEEM 
(Dietary  Exposiue  Evaluation  Model). 
The  RfD  used  for  the  chronic  dietary 
analysis  is  0.02  mg/kg/day.  Using 
tolerance  values  and  anticipated 
residues  disciissed  above  the  risk 
assessment  resulted  in  use  of  1.9%  of 
the  RfD  for  the  general  U.S.  population 
and  4.6%  of  the  RfD  for  children  l-€ 
years. 

Section  408(b)(2)(E)  authorizes  EPA  to 
consider  available  data  and  information 
on  the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  Section  408(b)(2)(F) 
allows  the  Agency  to  use  data  on  the 
actual  percent  of  crop  treated  when 
establishing  a  tolerance  only  where  the 
Agency  can  make  the  foUovidng 
findings:  (1)  that  the  data  used  are 
reliable  and  provide  a  valid  basis  for 
showing  the  percentage  of  food  derived 
bom  a  crop  that  is  likely  to  contain 
residues;(2)  that  the  exposure  estimate 
does  not  imderestimate  the  exposure  for 
any  significant  subpopulation  and;  (3) 
where  data  on  regional  pesticide  use 
and  food  consumption  are  available; 
that  the  exposure  estimate  does  not 
understate  exposure  for  any  regional 
population.  In  addition,  the  Agency 
m\ist  provide  for  periodic  evaluation  of 
any  estimates  used. 

The  percent  of  crop  treated  estimates 
for  esfenvalerate  were  derived  from 


federal  and  market  survey  data.  EPA 
considers  these  data  reliable.  A  range  of 
estimates  are  supplied  by  these  data  and 
the  upper  end  of  this  range  was  used  for 
the  exposine  assessment.  By  using  this 
upper  end  of  estimate  of  percent  crop 
treated,  the  agency  is  reasonably  certain 
that  exposure  is  not  underestimated  for 
any  significant  subpopulation.  Further, 
regional  consiunption  information  is 
taken  into  account  through  EPA's 
computer-based  model  for  evaluating 
the  exposure  of  significant 
subpopulations  including  several 
regional  groups.  Review  of  these 
regional  data  allows  the  Agency  to  be 
reasonably  certain  that  no  regional 
population  is  exposed  to  residue  levels 
higher  than  those  estimated  by  the 
Agency.  To  meet  the  requirement  for 
data  on  anticipated  residues,  EPA  will 
issue  a  Data  Call-In  (DO)  notice 
pursuant  to  FFDCA  section  408(f) 
requiring  submission  of  data  on 
anticipated  residues  in  conjunction  with 
approval  of  the  registration  under  the 
FIFRA. 

2.  From  drinking  water.  Esfenvalerate 
is  immobile  in  soil  and  will  not  leach 
into  groundwater.  Additionally,  due  to 
their  insolubility  and  lipophilic  nature, 
any  residues  in  sxu^ace  water  will 
rapidly  and  tightly  bind  to  soil  particles 
and  remain  vrith  sediment  A  screening 
evaluation  of  leaching  potential  of  a 
typical  potential  of  a  typical  pyrethroid 
was  conducted  using  EPA's  Pesticide 
Root  Zone  Model  (PRZMl).  Based  on 
this  screening  assessment,  the  potential 
concentrations  of  a  pyrethroid  in  ground 
water  at  depths  of  1  and  2  meters  are 
essentially  zero  (much  less  than  0.001 
parts  per  billion).  Therefore,  EPA 
concludes  that  residues  are  not  expected 
to  occiir  in  drinking  water. 

i.  Acute  exposure  and  risk.  Acute 
drinking  water  exposure  is  estimated  for 
the  U.S.  population  to  be  0.000039  mg/ 
kg/day  with  an  MOE  of  51,743.  For  non- 
nursing  infants  less  than  1  year  old  the 
exposure  is  0.000074  with  a  MOE  of 
27.042. 

ii.  Chronic  exposure  and  risk.  Chronic 
drinking  water  exposure  is  estimated  for 
the  U.S.  population  to  be  0.000001  mg/ 
kg/day  and  for  the  non-nursing  infants 
0.000005  mg/kg/day.  Less  than  0.1%  of 
the  RfD  is  occupied  by  both  popiUation 
groups. 

3.  From  non-dietary  exposure. 
Esfenvalerate  is  currently  registered  for 
use  on  the  followdng  residential  non- 
food sites:  spray  treatments  in  and 
around  conunerdal  and  residential 
areas,  treatments  for  control  of 
ectoparasites  on  pets,  home  care 
products  including  foggers,  pressurized 
sprays,  crack  and  crevice  treatments. 
lawn  and  garden  sprays,  and  pet  and  pet 
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bedding  sprays.  For  the  non-agricultural 
products,  the  very  low  amoimts  of 
active  ingredient  they  contain, 
combined  with  the  low  vapor  pressure 
(1.5  X  10-»  nun  Mercury  at  25  "C)  and 
low  dermal  penetration,  would  result  in 
minimal  inhalation  and  dermal 
exposiue.  Individual  non-dietary  risk 
exposure  analyses  were  conducted 
using  a  flea  infestation  scenario  that 
Included  pet  spray,  carpet  and  room 
treatment,  and  lawn  care,  respectively. 

4.  Short-  and  intermediate-term 
exposure  and  risk.  Short-  and 
intermediate-term  exposure  and  risk. 
The  total  aggregate  non-dietary  exposure 
including  lawn,  carpet,  and  pet  uses 
(mgAtg/day)  are:  0.000023  for  adults; 
0.00129  for  children  aged  1-6  years;  and 
0.00138  for  infants  less  than  1  year  old. 
It  should  be  noted  that  carpet  uses  are 
considered  short  and  intermediate  term 
exposures  because  available  data 
indicate  that  esfenvalerate  dissipates 
over  time  and  is  thus  unavailable  to 
contribute  as  chronic  exposure  and  risk. 

For  the  adults,  children  aged  1-6 
years,  and  infants  less  than  1  year  old 
subgroups  discussed  above,  the  MOE  is 
>  87,000, 1,500,  and  1,400,  respectively. 
Based  on  potential  non-dietary  exposure 
for  esfenvalerate  from  existing  product 
uses  as  discussed  above,  it  can  be 
concluded  that  non-dietary  risk  is  well 
below  levels  of  concern  to  the  Agency. 

5.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  estabUsh, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  ounulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begim  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 


EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cvunulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  cMsses 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assmned). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
esfenvalerate  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
esfenvalerate  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  esfenvalerate  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  acute  aggregate  risk 
assessment  takes  into  account  exposure 
from  food  and  drinking  water.  The 
potential  acute  exposure  fit>m  food  and 
drinking  water  to  the  overall  U.S. 
population  provides  an  acute  dietary 
exposure  of  0.011756  mg/kg/day  with 
an  MOE  of  170.  This  acute  dietary 
exposure  estimate  is  considered 
conservative,  using  anticipated  residue 
values  and  percent  crop-treated  data  in 
conjimction  with  Monte  Carlo  analysis. 

2.  Chronic  risk.  Using  the  ARC 
exposure  assiunptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  esfenvalerate  will  utiUze 
1.9%  of  the  RfD  for  the  U.S.  population. 
The  major  identifiable  subgroup  with 
the  highest  aggregate  exposiu^  is 
children  1-6  years.  EPA  generally  has 
no  concern  for  exposiu^s  below  100% 


of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposiu*  level)  plus 
indoor  and  outdoor  residential 
exposure.  The  potential  short-  and 
intermediate-term  aggregate  risk  for  the 
U.S.  population  is  an  exposure  of  0.0082 
mg/kg/day  with  an  MOE  of  244. 

4.  Conclusion.  EPA  concludes  that 
there  is  reasonable  certainty  that  no 
harm  will  result  from  acute,  chronic  or 
short-  and  intermediate-term  aggregate 
exposure  to  esfenvalerate  residues. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Esfenvalerate  is  classified  as 
a  Group  E  carcinogen  -  no  evidence  of 
carcinogenicity  in  rats  or  mice. 
Therefore,  a  carcinogenicity  risk 
analysis  is  not  required.  Based  on 
available  adequate  data,  EPA  believes 
that  approved  use  of  this  pesticide  does 
not  pose  a  significant  cancer  risk. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1 .  Safety  factor  for  infants  and 
children. — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
esfenvalerate,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  tlurough  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
hiunans.  EPA  believes  that  reUable  data 
support  using  the  standard  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variabiUty)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
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base  imder  existing  gtiidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potengy  or  imusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

11.  Developmental  toxicity  studies.  In 
both  prenatal  developmental  toxicity 
studies  in  rats  and  rabbits,  there  is  no 
evidence  of  developmental  toxicity  at  a 
dose  up  to  20  mg/kg/day.  Maternal 
clinical  neurotoxicity  (based  on 
behavioral  and  central  nervous  system 
clinical  signs)  was  observed  at  a  dose  as 
low  as  2.5  or  3.0  mg/kg/day  for  rats  and 
rabbits,  resi>ectively.  The  maternal 
NOEL  was  2.0  mg/kg/day. 

iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproduction  study  in  rats, 
offspring  toxicity  was  observed  only  at 
dietary  levels  which  were  also  foimd  to 
be  toxic  to  parental  animals.  The  LOEL 
was  5.1  mg/kg/day  based  on  decrease  in 
mean  body  weights  of  females  and 
increased  incidence  of  dermal  lesions. 
The  NOEL  for  parental  systemic  toxicity 
was  not  determined.  Effects  on  the 
offispring,  including  decreased  pup 
weights  in  both  generations  during  early 
and/or  late  lactation,  decreased  litter 
size,  and  increased  incidence  of 
subcutaneous  hemorrhage,  were 
observed  at  dietary  levels  of  6.70  mg/kg/ 
day  and  above,  with  a  NOEL  of  5.1  mg/ 
kg/day. 

iv.  Pre-  and  post-natal  sensitivity. 
There  is  no  evidence  of  additional 
sensitivity  to  young  rats  or  rabbits 
following  pre-  or  postnatal  exposure  to 
esfenvalerate. 

v.  Conclusion.  From  available 
adeqiiate  data,  there  is  no  indication 
that  the  developing  fetus  or  neonate  is 
more  sensitive  than  adult  animals.  No 
developmental  neurotoxicity  studies  are 
being  required  at  this  time.  A 
developmental  neurotoxicity  data 
requirement  is  an  upper  tier  study  and 
required  only  if  effects  observed  in  the 
acute  and  9d-day  neiut>toxicity  studies 
indicate  concerns  for  fi-ank  neiuopathy 
or  alterations  seen  in  the  fetal  nervous 
system  in  the  developmental  and 
reproductive  toxicology  studies.  The 
FQPA  conditional  requirement  of  an 
additional  tenfold  margin  of  safety  for 
pesticide  residues  be  appUed  for  infants 
and  children  to  take  into  account 
potential  pre-and  post-natal  toxicity  was 
not  imposed  in  this  case.  The  Agency 
believes  that  reliable  data  support  use  of 
the  standard  100-fold  imcertainty  factor, 
and  that  an  additional  ten-fold  (lOx) 
uncertainty  factor  is  not  needed  to 
protect  the  safety  of  infants  and 
children. 

2.  Acute  risk.  The  potential  acute 
exposure  &t>m  food  and  drinking  water 
to  the  most  sensitive  population 


subgroup,  children  1-6  years  old  is 
0.019477  mg/kg/day  with  an  MOE  of 
103.  The  Agency  has  no  cause  for 
concern  if  total  acute  exposure 
calculated  for  the  99.9th  percentile 
yields  a  MOE  of  100  or  larger. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposiu^  to  esfenvalerate 
from  food  and  drinking  water  will 
utilize  4.6%  of  the  RfD  for  children  1- 
6  years  old,  the  most  sensitive 
population  subgroup  based  on  a  dietary 
exposing  of  0.000912  mg/kg/day.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  hiunan  health.  Despite  the  potential 
for  exposiue  to  esfenvalerate  in  drinking 
water  and  from  non-dietary,  non- 
occupational exposiue,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD. 

4.  Short-  or  intermediate-term  risk. 
EPA  has  concluded  that  potential  short- 
or  intermediate  -term  aggregate 
exposure  of  esfenvalerate  firom  chronic 
dietary  food  and  water  (considered  to  be 
a  backgroimd  exposure  level)  plus 
indoor  and  outdoor  residential  exposure 
to  children  (1-6  years  old)  is  0.0113  mg/ 
kg/day  with  an  MOE  of  177.  For  infants 
(less  than  1  year  old)  the  exposure  is 
0.0098  mg/kg/day  with  an  MOE  of  204. 
The  Agency  is  not  generally  concerned 
for  exposures  where  the  MOE  value  is 
greater  than  100. 

EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  vtrill 
result  to  infants  and  children  from 
aggregate  exposiue  to  esfenvalerate 
residues. 

5.  Special  docket.  The  complete  acute 
and  chronic  exposure  analyses 
(including  dietary,  non-dietary,  drinking 
water,  and  residential  exposure,  and 
analysis  of  exposure  to  infants  and 
children)  used  for  risk  assessment 
purposes  can  be  found  in  the  Special 
Docket  for  the  FQPA  under  the  title 
"Risk  Assessment  for  Extension  of 
Tolerances  for  S)mthetic  Pyrethroids." 
Further  explanation  regarding  EPA's 
decision  regarding  the  additional  safety 
factor  can  also  be  foimd  in  the  Special 
Docket. 

6.  Endocrine  disrupter  effects.  EPA  is 
required  to  develop  a  screening  program 
to  determine  whether  certain  substances 
(including  all  pesticides  and  inerts) 
"may  have  an  effect  in  huinans  that  is 
similar  to  an  effect  produced  by  a 
naturally  occurring  estrogen,  or  such 
other  endocrine  effect..."  The  Agency  is 
currently  working  with  interested 
stakeholders,  including  other 


government  agencies,  public  interest 
groups,  industry  and  research  scientists 
in  developing  a  screening  and  testing 
program  and  a  priority  setting  scheme  to 
implement  this  program.  Congress  has 
allowed  3  years  from  the  passage  of 
FQPA  (August  3, 1999)  to  implement 
this  program.  At  that  time,  EPA  may 
require  further  testing  of  this  active 
ingredient  and  end  use  products  for 
endocrine  disrupter  effects. 

m.  Other  ConSideratioiu 

A.  Metabolism  In  I^ants  and  Animals 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  defined.  EPA 
has  concluded  that  the  qualitative 
natxire  of  the  residue  is  the  same  for 
both  fenvalerate  and  esfenvalerate.  The 
residue  to  be  regulated  is  fenvalerate: 
the  S^:  R,S:  sM;  and  RJ{  isomers. 

B.  Analytical  Enforcement  Methodology 

There  is  a  practical  analytical  method 
utilizing  electron-capture  gas 
chromatography  with  nitrogen 
phosphorous  detection  available  for 
enforcement  vnth  a  limit  of  detection 
that  allows  monitoring  food  with 
residues  at  or  above  tolerance  levels. 
The  limit  of  detection  for  the  updated 
method  is  the  same  as  that  of  the  current 
PAM  n  method,  which  is  0.01  ppm  . 

C.  Magnitude  of  Residues 

Tolerances  are  based  on  the  sum  of  all 
isomers  of  fenvalerate.  Fenvalerate  is  a 
racemic  mixtiu«  of  four  isomers  about 
25%  each.  This  product  was  registered 
as  Pydrin*.  However  since  1992,  an  S,S- 
isomer  enriched  formulation,  Asana* 
(esfenvalerate),  has  been  the  only 
fenvalerate  formulation  sold  in  the 
United  States  for  agricidtural  use.  Since 
the  S,S-isomer  is  the  insectiddally 
active  isomer,  the  use  rate  for  Asana*  is 
four  times  lower  than  that  for  Pydrin*. 
A  petition  is  pending  (PP  4F4329),  to 
convert  tolerances  (still  to  be  expressed 
as  the  sum  of  all  isomers)  based  on  the 
use  rates  for  Asana*.  Bridging  residue 
studies  have  shown  Asana*  residues  to 
be  3-4  times  lower  than  Pydrin 
residues.  Available  residue  data  support 
the  tolerance  levels  being  established  by 
this  Notice. 

D.  International  Residue  Limits 

There  are  no  Codex  maximum  residue 
levels  (MRL's)  for  esfenvalerate  on  crops 
that  are  the  subject  of  this  notice.  MRLs 
have  been  established  for  the  related 
compound,  fenvalerate,  on  a  number  of 
crops  that  also  have  U.  S.  tolerances. 
Use  rate  and  isomer  pesticidal  activity 
are  among  factora  that  effect  residue 
levels.  The  Agency  v»rill  fully  evaluate 
MRL  values  for  all  permanent  tolerances 
when  pesticides  are  reregistered. 
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IV.  Conclusion 

Therefore,  the  Tolerances  are 
established  for  residues  of  esfenvalerate, 
{(S)-cyano-(3-phenoxyphenyl)methyl 
(S)-4-chloro-alpha-  ( 1  -methy  lethy  1) 
benzeneacetate  and  the  5,5;  R,S;  SJi; 
and  R,R  isomers  in  or  on  the  raw 
agricultural  conunodities  mustard 
greens  at  5.0  parts  per  million  (ppm), 
kiwifruit  at  0.5  ppm,  globe  artidioke  at 
1.0  ppm,  and  kohlrabi  at  2.0  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  imder  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  ciurently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  imtil  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  10, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  groimds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibihty 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 


Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  OPP-300708  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  fittm  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  PesUcide  Programs, 
Enviroimiental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epainail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rvile  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  firom  review  imder  Executive 


Order  12866,  entitled  RegiUatory 
Plaiming  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. . 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  fi-om 
Enviroiunental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  C5rder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfimded  mandates." 

Today's  rule  does  not  create  an 
imfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
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27655,  May  19,1998),  EPA  may  not 
issue  a  regidation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substanticd  direct  compUance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenmients.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

In  admtion,  since  tolerances  and 
exemptions  that  are  estabUshed  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  firom  tolerances, 
raising  tolerance  leveb  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Qunptroller  General 


of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  31, 1998. 

James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.533,  by  alphabetically 
adding  the  following  commodities  to  the 
table  in  paragraph  (a)  to  read  as  follows: 

§  1 80.533    Esfenvalerate;  tolerances  for 
residues 

(a)»  *  * 


Convnodity 

Parts  par  rnSKkoti 

Artichoke,  globe  

1.0 

•       • 

• 

• 

• 

Kiwifmit 

0.5 

Kohlrabi 

2.0 

•             • 

• 

• 

• 

Mustard  areens  ... 

5.0 

•       • 

• 

• 

• 

*      *      •      •      • 


[FR  Doc.  98-24770  Filed  9-10-98;  8:45  am] 
BILUNO  COOE  66aft-60-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1.73  and  74 

[MM  Docket  No.  97-234,  GC  Docket  No.  92- 
52,  and  GEN  Docket  No.  90-264;  FCC  98- 
104] 

Implementation  of  Competitive  Bidding 
for  Commercial  Broadcast  and 
Instructional  Television  Fixed  Service 
Licenses 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  First  Report  and  Order 
[First  R60)  implements  the  Federal 
Communications  Commission's 
amended  auction  authority. 
Specifically,  the  First  RSO  adopts  rules 
and  procedures  for  auctioning  pending 
and  future  mutually  exclusive 
applications  for  construction  permits  in 
the  various  commercial  broadcast 
services;  determines  that  competing 
Instructional  Television  Fixed  Service 
(ITFS]  applications  are  subject  to 
auction;  and  adopts  procedures  for 
resolving  pending  broadcast 
comparative  renewal  cases,  in  which  the 
Commission  is  not  authorized  to  use 
auctions.  To  further  the  goals  of  the 
designated  entity  provisions  of  the 
Commission's  auction  authority,  the 
First  R&O  adopts  a  tiered  "new  entrant" 
bidding  credit  for  entities  with 
controlling  interests  in  either  no,  or  less 
than  four,  other  media  entities.  The  First 
R&O  notes  that  the  Commission  intends 
to  continue  its  review  of  the  barriers  to 
entry  or  growth  that  may  exist  for  small, 
minority-  and  women-owned  businesses 
in  broadcasting,  and  to  make 
adjustments  to  its  designated  entity 
provisions,  as  appropriate,  in  light  of 
these  studies. 

EFFECTIVE  DATE:  November  10, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerianne  Timmerman,  Video  Services 
Division,  Mass  Media  Bureau  at  (202) 
418-1600;  Lisa  Scanlan,  Audio  Services 
Division,  Mass  Media  Bureau  at  (202) 
418-2720;  Lee  Martin,  Office  of  General 
Counsel  at  (202)  418-1720. 
SUPPLEMENTARY  INFORMATION: 

Summary 

This  First  RSO  implements:  (1) 
amended  Section  309(j)  of  the    . 
Communications  Act  (Act),  which 
requires  that  the  Commission  use 
auctions  to  select  from  among  virtually 
all  mutually  exclusive  applications  for 
initial  licenses  and  construction 
permits,  including  broadcast 
construction  permits,  and  (2)  new 
Section  309(1)  of  the  Act,  wfaidi 
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authorizes  auctions  to  resolve  pending 
comparative  licensing  cases  involving 
applications  for  full-service  commercial 
radio  or  television  stations  filed  before 
July  1, 1997.  As  proposed  in  this 
proceeding,  the  First  R&O  amends  the 
disparate  application  procedures  for  the 
various  broadcast  services  to  establish  a 
uniform  window  filing  approach  that 
should  facilitate  the  determination  of 
mutually  exclusive  groups  of 
applications  for  auction  purposes,  and 
also  establishes  rules  and  procedures  for 
auctioning  mutually  exclusive 
applications  for  broadcast  construction 
permits  that  follow,  as  closely  as 
possible,  the  Commission's  general  part 
1  auction  rules. 

General  Authority  to  Use  Competitive 
Bidding  to  Award  Secondary  and 
Primary  Commercial  Broadcast 
Licenses 

2.  Under  amended  Section  309())(1), 
the  Commission  found  that  auctions  are 
mandatory  for  all  secondary  commercial 
broadcast  services  [e.g.,  LPTV,  FM 
translator  and  television  translator 
services).  Similarly,  the  Commission 
found  that,  except  for  certain  pending 
applications  that  are  subject  to  new 
Section  309(1),  its  auction  authority  is 
mandatory,  rather  than  permissive,  for 
all  full  power  commercial  radio  and 
analog  television  stations.  Nothing  in 
the  statutory  language  or  in  the 
accompanying  legislative  history 
indicates  that  the  requirement  to  use 
competitive  bidding  for  "any  initial 
license  or  construction  permit"  is 
limited  to  full  power  radio  and  analog 
television  stations,  or  that  Congress 
intended  such  a  limitation.  Nor  are 
secondary  commercial  broadcast  service 
licenses  exempted  from  the  auction 
requirement  under  Section  309(j)(2), 
which  enumerates  the  certain  types  of 
spectrum  licenses  that  are  not  subject  to 
competitive  bidding. 

3.  The  Commission  stated  further  that 
all  pending  mutually  exclusive 
applications  for  these  secondary 
broadcast  services  must  be  resolved 
through  a  system  of  competitive 
bidding.  Nothing  in  Section  309(j)(l] 
suggests  that  the  requirement  to  use 
auctions  applies  only  to  applications 
filed  in  the  futiire.  The  only  statutory 
reference  to  pending  applications  is 
contained  in  Section  309(1),  and  the 
Commission  determined  that  Congress 
did  not  intend  to  include  pending 
secondary  broadcast  applications,  within 
Section  309(1). 

Statutory  Authority  to  Use  Competitive 
Bidding  for  Modification  Applications 

4.  The  Commission  concluded  that  it 
is  not  precluded  by  the  terms  of  Section 


309(j)  from  auctioning  mutually 
exclusive  modification  applications. 
The  Commission  recognized,  however, 
that  competing  major  modification 
applications  can  often  be  resolved  by 
changes  to  the  engineering  proposals 
submitted  by  applicants  and  may  raise 
special  considerations  where 
settlements  are  particularly  appropriate. 
The  Commission  will  therefore  allow 
applicants  who  have,  under  the  window 
filing  procedures  adopted  in  the  First 
RGO  for  new  station  applications  and 
major  modification  applications,  filed 
either  competing  major  modification 
applications,  or  competing  major 
modification  and  new  station 
applications,  to  resolve  their  mutual 
exclusivities  by  means  of  engineering 
solutions  or  settlements  during  a  limited 
period  after  the  filing  of  short- form 
apphcations  but  before  the  start  of  the 
auction.  The  Commission  stated  that  it 
would  apply  competitive  bidding 
procedures  to  resolve  mutual 
exclusivities  among  major  modification 
applications  and  between  major 
modification  and  initial  applications,  if 
the  parties  are  imable  to  resolve  their 
mutual  exclusivities  during  a  limited 
period,  as  established  by  public  notice, 
following  the  filing  of  short-form 
applications. 

5,  The  Commission  determined  that  it 
would  not,  however,  generally  subject 
competing  minor  modification 
applications  to  auction  procedures. 
Given  the  infi^quency  with  which 
minor  modification  applications  are 
mutually  exclusive  and  the  less 
significant  changes  usually  proposed  in 
minor  modification  applications,  the 
Commission  will  encourage  parties  "to 
use  engineering  solutions,  negotiation 

*  *  *  and  other  means"  to  resolve  any 
mutual  exclusivities.  47  U.S.C. 
309(j)(6)(E). 

Statutory  Exemption  for 
Noncommercial  Educational  and  Public 
Broadcast  Stations 

6.  The  Commission  determined  that  it 
had  not  received  sufficiently  focused 
comment  to  finally  resolve  in  this 
proceeding  the  issues  relating  to 
noncommercial  educational  and  public 
broadcast  stations.  While  the  exemption 
in  Section  309(j)(2)(C)  for 
noncommercial  educational 
broadcasters  clearly  precludes  the 
Commission  from  using  competitive 
bidding  to  award  broadcast  station 
licenses  on  the  reserved  noncommercial 
fiequencies,  there  are  difficult  issues  as 
to  how  the  Commission  should  apply 
this  provision  when  noncommercial 
educational  and  public  broadcasters 
apply  for  frequencies  in  the  commercial 
band.  The  Commission  found  that  its 


decision  on  these  issues  would  be  aided 
by  a  further  roimd  of  comment, 
llierefore,  the  Commission  stated  that  it 
Would  not  proceed  to  auction  at  this 
time  any  pending  cases  where  both 
nonconmiercial  and  commercial 
applicants  have  filed  competing 
applications  for  nonreserved  chaimels; 
these  cases  will  be  resolved  following 
the  release  of  a  report  and  order  in  our 
noncommercial  proceeding,  MM  Docket 
No.  95-31. 

Discretion  to  Use  Auctions  in  Pending 
Cases  Involving  pre-July  1, 1997 
Applications 

7.  The  Commission  foimd  that  it  has 
discretion  imder  new  Section  309(1)  to 
resolve  comparative  licensing 
proceedings  that  involve  pre-July  1, 
1997  applications  for  full  service 
commercial  radio  and  television  stations 
by  either  competitive  bidding 
procedures  or  through  the  comparative 
hearing  process.  The  explicit  language 
of  Section  309(1)(1)  provides  that  the 
Commission  "shall  have  the  authority  to 
conduct  a  competitive  bidding 
proceeding,"  in  contrast  to  the 
mandatory  language  of  Section  309(j)(l) 
providing  that  "the  Commission  shall 
grant  the  license  . . .  through  a  system 
of  competitive  bidding."  "Hie 
Commission  concluded  that  the 
language  of  Section  309(1) 
unambiguously  addresses  a  situation  in 
which  auctions  are  permissible,  but  are 
not  required. 

Public  Interest  Considerations  Favoring 
Resolution  of  Pending  Cases  by 
Competitive  Bidding 

8.  The  Conunission  stated  that 
auctions  will  generally  be  fairer  and 
more  expeditious  than  deciding  the 
pending  mutually  exclusive 
applications  filed  before  July  1, 1997 
through  the  comparative  hearing 
process.  Auctions  will  generally 
expedite  service  and  better  serve  the 
public  interest  in  these  cases,  because 
competitive  bidding  is  a  more  efficient 
and  cost-effective  method  of  assigning 
spectrum  in  cases  of  mutual  exclusivity 
than  any  previously  employed  method. 
The  Conunission  concluded  that  there  is 
no  inherent  unfairness  in  using 
auctions,  rather  than  comparative 
hearings,  to  resolve  mutual  exclusivity 
among  these  pre-July  1, 1997 
applications,  as  most  of  these  applicants 
filed  after  Bechtel  v.  FCC,  10  F.3d  875 
P.C.  Cir.  1993),  which  made  it  clear 
that  some  change  in  the  existing 
selection  criteria  was  inevitable.  The 
Commission  also  foimd  that  changing 
the  selection  process  for  pending 
applications  filed  before  July  1, 1997  is    • 
not  impermissibly  retroactive  or 
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otherwise  unlawful.  The  pre-July  1, 
1997  applicants,  whether  their 
applications  are  pending  on  the 
processing  line  or  have  been  designated 
for  hearing,  have  no  vested  right  to  a 
comparative  hearing  that  is  abridged  by 
the  Commission's  decision  to  award 
such  authorizations  by  a  system  of 
competitive  bidding.  The  Commission 
moreover  noted  that  the  impact  of  this 
regulatory  change  is  ameliorated 
somewhat  by  the  statutory  requirement 
that  auctions  to  resolve  these  pre-July  1 
pending  cases  be  closed  to  other 
participants. 

Treatment  of  Pending  Hearing  Cases 

9.  The  Commission  concluded  that, 
even  for  the  small  number  of  pending 
cases  involving  pre-July  1, 1997 
applications  that  have  progressed  at 
least  through  an  Initial  Decision  by  an 
Administrative  Law  Judge,  auctions 
better  serve  the  public  interest  than 
comparative  hearings.  While  these 
pending  applicants  have  spent 
considerable  time  and  money 
prosecuting  their  apphcations  and  have 
experienced  significant  delays  in 
obtaining  a  final  decision  as  to  the 
selection  of  the  Ucensee,  these 
circumstances  do  not,  the  Commission 
determined,  outweigh  the  additional 
delays,  uncertainty  and  administrative 
costs  that  would  be  incurred  by 
resolving  these  cases  through  the 
comparative  hearing  process. 

Scope  of  Section  309(1) 

10.  The  Commission  foimd  that, 
where  post-Jime  30th  applications  are 
mutually  exclusive  with  two  or  more 
pre-July  1, 1997  applications,  it  is 
compelled  by  the  express  language  of 
Section  309(1)(2)  to  dismiss  them  and 
conduct  a  competitive  bidding 
procedure  that  is  restricted  to  the  pre- 
July  1, 1997  applications.  The 
Commission  also  stated  that,  given  the 
express  reference  to  "competing 
applications"  in  Section  309(1),  this 
provision  does  not  apply  to  a  single  pre- 
July  1, 1997  application.  Under  Section 
309(1)(2),  the  Commission  is  statutorily 
precluded  from  permitting  post-June 
30th  appUcants  to  participate  as 
quaUfied  bidders  in  a  competitive 
bidding  procedure  conducted  to  resolve 
mutual  exclusivity  among  two  or  more 
pre-July  1, 1997  competing  applications. 
The  First  R60  notes  that  the  practical 
effect  of  this  distinction  between 
apphcations  filed  before  July  1st  and 
after  June  30th  will  be  limited,  as  the 
Commission  beUeves  that  settlement 
agreements  have  been  filed  in 
connection  with  the  small  number  of 
cases  involving  post-Jime  30th 
applications  mutually  exclusive  with 


two  or  more  pre-July  1, 1997 
applications. 

Pending  Applications  Not  Subject  to 
Sectitm  309(1) 

11.  The  most  significant  issue  with 
regard  to  the  pending  applications 
falling  outside  the  scope  of  Section 
309(1)  concerns  the  pool  of  bidders  who 
will  be  eUgible  for  any  auction  of  these 
mutually  exclusive  apphcations. 
Specifically,  the  Commission  has  the 
discretion  to  restrict  the  class  of  eligible 
bidders  to  those  with  apphcations 
already  filed,  or  to  reopen  the  filing 
period  for  additional  apphcants  that 
would  be  eligible  to  participate  in  the 
auction.  The  Commission  concluded 
that,  in  cases  of  pending  mutually 
exclusive  apphcations  not  subject  to 
Section  309(1)  where  the  relevant  period 
or  window  for  filing  apphcations  imder 
the  existing  procedures  has  expired,  the 
public  interest  would  not  be  served  by 
reopening  the  filing  period  for 
additional  mutually  exclusive 
apphcations.  The  Commission  found  no 
compelling  reason  to  reopen  filing 
windows  tiiat  have  already  expired  to 
pennit  the  filing  of  additional 
applications  by  appUcants  who  failed  to 
file  during  the  Commission's  previously 
clearly  delineated  filing  periods. 

12.  The  Commission  noted,  however, 
that  there  are  pending  a  nimiber  of 
broadcast  apphcations  (primarily  AM 
and  FM  translator)  that  have  never  been 
subjected  to  competition  because 
periods  or  windows  for  the  filing  of 
competing  apphcations  have  not  yet 
been  opened  by  the  Commission.  Rather 
than  open  individual  filing  windows  or 
issue  individual  cut-off  Usts  for  each  of 
these  pending  broadcast  apphcations, 
the  Commission  decided  that  it  would 
be  more  efficient  to  simply  include 
these  apphcations  in  the  first  general 
auction  conducted  for  new  apphcants  in 
the  relevant  service. 

Competitive  Bidding  Design 

13.  The  Commission  announced  that 
it  would  conduct  all  auctions  of 
mutually  exclusive  broadcast 
apphcations  in  conformity  with  the 
general  competitive  bidding  rules  set 
forth  in  pari  1  of  the  Commission's 
rules.  However,  because  the  same  type 
of  auction  methodology  may  not  be 
appropriate  for  all  mutually  exclusive 
broadcast  and  secondary  broadcast 
applications,  different  approaches  may 
be  warranted  to  resolve  mutual 
exclusivity  among  certain  categories  of 
broadcast  applications  and  for  "daisy 
chain"  situations.  The  Commission 
concluded  that  the  appropriate  auction 
design  will  vary  depending  on  the  type 
of  service  involved,  the  number  of 


construction  permits  at  stake,  how  many 
bidders  are  likely  to  participate,  and  the 
degree  to  which  interdependence  may 
be  important  to  those  likely  to  bid  on  a 
particular  type  of  permit.  "The 
Commission  delegated  authority  to  the 
Mass  Media  Bureau  and  the  Wireless 
Telecommunications  Bureau  (the 
Bureaus)  to  seek  comment  on  and 
estabhsh  an  appropriate  auction  design 
methodology  prior  to  the  start  of  each 
broadcast  auction  or  group  of  broadcast 
auctions.  The  Commission  also 
delegated  to  the  Bureaus  authority  to 
seek  comment  on  and,  as  appropriate,  to 
estabhsh  upfront  payments,  fninitnnm 
opening  bids  and/or  reserve  prices  for 
each  broadcast  auction  or  group  of 
broadcast  auctions. 

AoctioB  Application  Procedures 

14.  The  Commission  will  follow  for 
all  broadcast  service  auctions  the        ~~ 
procedural  and  payment  rules  set  forth 
in  the  general  part  1  auction  rules,  with 
certain  modifications.  Specifically,  the 
First  RBO  replaces  the  Commission's 
disparate  filing  procedures  for  the 
various  broadcast  services  with  a' 
specific  time  period,  or  auction 
window,  during  which  all  apphcants 
seeking  to  participate  in  an  auction 
must  file  their  apphcations  for  new 
broadcast  facihties  or  for  major  changes 
to  existing  facihties.  Apphcants  will  be 
reqiiired  to  submit  only  a  short-form 
apphcation  (FCC  Form  175)  pridr  to  any 
auction,  and  only  wiiming  bidders  will 
need  to  file  complete  long-forms  (FCC 
Form  301  for  AM,  FM  and  television 
stations,  FCC  Form  346  for  LPTV  and 
television  translators,  or  FCC  Form  349 
for  FM  translators).  Specffically.  in 
response  to  a  public  notice  aimouncing 

a  window  for  the  fihng  of  broadcast 
and/or  secondary  broadcast  apphcations 
for  new  stations  and  for  major  changes 
to  existing  fadUties,  appUcants  will  be 
required  to  file  a  short-form  apphcation, 
along  with  any  engineering  data 
necessary  to  determine  mutiial 
exclusivity  in  a  particiilar  service.  The 
Commission  stated  that,  prior  to 
auction,  it  would  examine  the 
engineering  data  submitted  by 
applicants  for  the  non-table  services 
(AM,  LPTV,  and  television  and  FM 
translators)  only  to  the  extent  necessary 
to  determine  the  mutually  exclusive 
groups  of  applications  for  auction 
purposes.  Apphcants  for  FM  stations 
need  not  submit  any  engineering  data  in 
addition  to  their  FCC  Form  1 75 
applications,  as  such  data  is  not  needed 
to  make  determinations  of  mutual 
exclusivity  in  the  FM  service. 

15.  The  Commission  determined  to 
foUow  the  general  auction  rule 
mandating  electronic  filing,  and  wiU 
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require  all  applicants  for  broadcast 
auctions  to  file  their  FCC  Fonn  175 
applications  electronically  beginning 
Janufiry  1 ,  1999,  imless  it  is  not 
operationally  feasible.  Applicants  for 
non-table  senrices^who  must  submit 
engineering  infonnation  with  their 
short-forms,  will  be  required  to  file  the 
engineering  section  of  the  electronic 
versions  of  the  FCC  Forms  301,  346  and 
349,  which  are  currently  being 
developed. 

16.  Consistent  with  the  part  1  anti- 
collusion  rule,  the  Commission 
announced  that  applicants  in  broadcast 
auctions  will  be  required  to  identify  on 
their  short-form  applications  any  parties 
with  whom  they  have  entered  into  any 
consortium  arrangements,  joint 
ventures,  partnerships  or  other 
agreements  or  understandings  which 
relate  in  any  way  to  the  competitive 
bidding  process.  In  addition,  applicants 
will  be  required  to  certify  on  their  short- 
form  applications  that  they  have  not 
entered  into  any  explicit  or  implicit 
agreements,  arrangements  or 
understandings  of  any  kind  with  any 
parties,  other  than  those  identified, 
regarding  the  amount  of  their  bids, 
bidding  strategies,  or  the  particular 
construction  permits  on  which  they  will 
or  will  not  bid.  After  short-form 
applications  are  filed  and  prior  to  the 
time  that  the  wiiming  bidder  has  made 
its  required  down  payment,  all  bidders 
will  be  prohibited  fi-om  cooperating, 
collaborating,  discussing  or  disclosing 
in  any  manner  the  substance  of  their 
bids  or  bidding  strategies  with  other 
bidders  that  have  applied  to  bid  in  the 
same  geographic  license  area,  unless 
such  bidders  are  members  of  a  bidding 
consortiujn  or  other  joint  bidding 
arrangement  identified  on  the  bidder's 
short-form  application. 

17.  The  Commission  also  determined 
to  follow  in  broadcast  auctions  the 
general  part  1  auction  rules  with  regard 
to  post-auction  procedures,  including 
the  payment  by  winning  bidders  of  their 
bids  and  the  withdrawal,  default  and 
disquaUfication  of  winning  bidders.  The 
First  R60  additionally  adopted  a 
shortened  10-day  period  for  the  filing  of 
petitions  to  deny  against  the  long-form 
applications  filed  by  auction  wiimers. 

Designated  Entities 

18.  Due  to  the  insufiiciency  of  the 
record  in  this  proceeding,  the  First  R&O 
does  not  make  a  final  determination 
regarding  the  adoption  of  bidding 
credits  or  other  special  measures  to 
enhance  participation  by  various 
designated  entities,  including  small, 
minority-  and  women-owned 
businesses,  in  broadcast  service  and 
ITFS  auctions.  The  First  R&-0  does 


adopt  a  tiered  new  entrant  bidding 
credit  to  further  the  goals  of  the 
designated  entity  provisions  of  Section 
309(j);  specifically,  applicants  with  no 
controlling  interests  in  any  media 
outlets  will  receive  a  35%  bidding 
credit,  and  applicants  with  controlling 
interests  in  no  more  than  three  media 
outlets,  none  of  which  serve  the  same 
area  as  the  proposed  station,  will 
receive  a  25%  bidding  credit.  Following 
the  completion  of  certain  pending 
evidentiary  studies,  the  Commission 
anticipates  the  release  of  a  further  report 
and  order  in  this  proceeding  addressing 
designated  entity  issues  in  the  broadcast 
context.  If  additional  or  alternative 
designated  entity  measures  are 
ultimately  adopted  in  this  further  order 
following  the  completion  of  the 
Commission's  evidentiary  studies,  then 
any  such  measures  will  be  applicable  to 
the  auction  of  any  broadcast  and  ITFS 
applications  then  on  file  with  the 
Commission.  To  prevent  any  unjust 
enrichment  by  designated  entities 
utilizing  the  new  entrant  bidding  credit, 
we  will  follow  the  general  part  1  auction 
rules  in  requiring,  under  certain 
circiunstances  involving  assignments  or 
transfers,  the  reimbursement  of  bidding 
credits  utilized  in  obtaining  broadcast 
hcenses  via  auction. 

Auction  Authority  for  Instructional 
Television  Fixed  Service 

19.  The  Commission  determined  that, 
because  Section  309(j)  generally 
requires  the  use  of  competitive  bidding 
to  resolve  mutually  exclusive 
applications  with  only  certain  specified 
exemptions,  it  does  not  have  the 
discretion  to  create  another  exemption 
from  competitive  bidding  for  ITFS. 
When  Congress  explicitly  enumerates 
certain  exceptions  to  a  general 
requirement,  additional  exceptions 
should  not  be  implied,  and  the  list  of 
exemptions  from  the  Commission's 
general  auction  authority  set  forth  in 
Section  309(j)(2)  is  clearly  exhaustive, 
rather  than  merely  illustrative,  of  the 
types  of  licenses  or  permits  that  may  not 
be  awarded  through  a  system  of 
competitive  bidding.  Because  ITFS  is 
not  one  of  the  services  exempted  from 
competitive  bidding  in  Section  309(j)(2), 
the  First  R&'O  concludes  that  competing 
ITFS  applications  must  be  subjected  to 
competitive  bidding  procedures.  The 
Commission  declined  to  interpret  the 
exemption  fitim  competitive  bidding  for 
noncommercial  educational  broadcast 
stations  contained  in  Section 
309(j)(2){C)  to  include  ITFS.  As  the 
Commission  has  stated  and  the  coiuls 
have  recognized,  ITFS  is  not  a  broadcast 
service,  and  therefore  it  does  not  fall 
within  the  scope  of  the  Section 


309(j)(2)(C)  exemption  from  competitive 
biddhig  for  noncommercial 
broadcasters. 

20.  The  Commission  stated,  however, 
that  it  will  request  that  Congress  amend 
Section  309(j)  so  that  the  statute  clearly 
reflects  its  intent  with  regard  to  ITFS. 
Absent  a  clear  statement  from  Congress 
that  it  means  to  exempt  ITFS  from 
competitive  bidding,  then  the 
Commission  will  proceed  with  the 
auction  of  mutually  exclusive  ITFS 
applications.  The  Commission  stated 
that  it  will  not  commence  ITFS  auctions 
immediately  so  as  to  allow  sufficient 
time  to  obtain  Congressional  guidance. 

21.  The  Commission  found  that 
pending  ITFS  applications  are  outside 
the  scope  of  new  Section  309(1)  of  the 
Act,  which  provides  that  the 
Commission  has  discretion  regarding 
the  resolution  of  pending  comparative 
licensing  proceedings  involving  pre-July 
1, 1997  applications  for  conmiercial 
radio  and  television  stations. 
Accordingly,  pending  mutually 
exclusive  ITFS  applications  must  be 
resolved  by  competitive  bidding 
pursuant  to  Section  309(j)(l).  However, 
the  Commission  determined  that  it 
would  not  serve  the  public  interest  to 
accept  additional  competing  ITFS 
applications  despite  its  authority  to  do 
so;  thus,  the  eligible  bidders  in  any 
auction  of  the  pending  ITFS 
applications  will  be  limited  to  those 
with  applications  already  on  file. 

Resolution  of  Pending  Comparative 
Renewal  Proceedings 

22.  With  regard  to  the  very  small 
number  of  pending  comparative  renewal 
proceedings,  the  Commission 
determined  that  the  most  equitable  and 
expeditious  approach  would  be  simply 
to  permit  the  renewal  applicants  and 
their  challengers,  within  the  confines  of 
the  generally  phrased  standard 
comparative  issue,  to  present  the  factors 
and  evidence  they  believe  most 
appropriate.  If  the  renewal  applicant 
can  demonstrate  substantial 
performance  and  thus  an  entitlement  to 
a  renewal  expectancy,  this  will  continue 
to  be  the  most  important  factor  and  can 
be  expected  in  most  cases  to  outweigh 
other  considerations  in  favor  of  the 
challenger. 

23.  The  complete  text  of  this  First 
R60,  including  any  statements,  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Federal  Commimications  Commission 
Reference  Center  (Room  239),  1919  M 
Street,  N.W.,  Washington,  D.C.,  and  it 
may  be  piurhased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
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Final  Regulatory  Flexibility  Analjrsis 
(FRFA) 

Summary 

24.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  603,  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  the  Notice  of 
Proposed  Rtilemaking  [NPRM)  in  this 
proceeding.  The  Commission  sought 
written  public  comments  on  the 
proposals  in  the  NPRM,  including  on 
the  IRFA.  The  Conunission's  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
in  this  First  R6-0  conforms  to  the  RFA, 
as  amended  by  the  Contract  With 
America  Advancement  Act  of  1996, 
Public  Law  104-121, 110  Stat.  847 
(1996). 

Need  For  and  Objectives  of  Action 

25.  This  First  R&-0  adopts  rules  to 
implement  the  Balanced  Budget  Act  of 
1997  (Budget  Act),  Public  Law  105-33, 
111  Stat.  251  (1997),  which  amended 
Section  309(j)  and  adopted  new  Section 
309(1)  of  the  Communications  Act  to 
expand  the  Commission's  competitive 
bidding  authority  to  include,  inter  alia, 
the  commercial  broadcast  and 
secondary  broadcast  services. 

Significant  ksues  Raised  by  the  Public 
in  Response  to  the  Initial  Analysis 

26.  No  comments  were  received 
specifically  in  response  to  the  IRFA 
contained  in  the  NPRM.  However,  some 
conunents  did  address  certain  small 
business  issues.  A  number  of 
commenters  called  for  the  adoption  of 
bidding  credits  for  small  businesses  to 
ensure  their  participation  in  broadcast 
spectrum  auctions.  To  promote 
diveraification  of  ownership  of 
broadcast  stations,  a  number  of 
commenters  also  supported  the 
adoption  of  bidding  credits  for  non- 
group  ownera,  who  would  likely  be 
small  businesses.  Some  commenters 
argued  that  upfront  payments  should  be 
small  enough  to  allow  small  businesses 
to  compete  effectively.  Commenters 
generally  opposed  the  use  of 
competitive  bidding  for  selecting  among 
mutually  exclusive  Instructional 
Television  Fixed  Service  (ITFS) 
applicants,  who  are  primarily 
educational  institutions  and 
governmental  educational  entities. 

27.  Small  business-related  issues  were 
also  raised  by  commenters  more 
indirectly.  A  small  nimiber  of 
commenters  opposed  requiring 
prospective  bidders  in  broadcast 
auctions  to  file  their  short-form 
applications  (FCC  Form  175) 


electronically,  contending  that 
electronic  filing  would  be  a  barrier  to 
participation  by  those  not  computer 
literate  or  by  low  power  television 
(LPTV)  and  translator  applicants  (many 
of  whom  are  small  businesses).  Several 
commenters  also  asked  the  Commission 
to  reconfirm  its  support  for  certain 
previously-adopted  special  measures  to 
protect  LPTV  and  television  translator 
stations  that  are  displaced  during  the 
transition  to  digital  television.  A  small 
number  of  commenters  additionally 
contended  that  it  was  unfair  or 
inequitable  to  auction  secondary 
broadcast  services  (LPTV  and  television 
and  FM  translators),  the  Ucensees  of 
which  tend  to  be  small  businesses. 

Description  and  Numberof  Small 
Entities  Involved 

28.  Under  the  RFA,  small  entities 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  5  U.S.C.  601(6).  The  RFA, 
5  U.S.C.  601(3),  defines  the  term  "small 
business"  as  having  the  same  meaning 
as  the  term  "small  business  concern" 
imder  the  Small  Business  Act.  See  15 
U.S.C.  632.  A  small  business  concern  is 
one  which:  (1)  is  independently  owned 
and  operated;  (2)  is  not  dominant  in  its 
field  of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SEA). 
Pursuant  to  the  RFA,  the  statutory 
definition  of  a  small  business  applies 
when  considering  the  impact  of  an 
agency's  action(s)  "unless  an  agency 
after  consultation  with  the  Office  of 
Advocacy  of  the  SB  A  and  after 
opportimity  for  public  comment, 
established  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register." 

29.  In  the  NPRM  we  stated  that  we 
tentatively  believe  that  the  SBA's 
definition  of  "small  business"  greatly 
overstates  the  nimiber  of  radio  and 
television  broadcast  stations  that  are 
small  businesses  and  is  not  particularly 
suitable  for  the  Conunission's  purposes, 
and  Ave  sought  conmient  on  how  we 
should  define  small  business  for  this 
purpose.  While  we  utilized  the  SBA's 
definition  to  determine  the  nimiber  of 
small  businesses  to  which  any  auction 
procedures  would  apply,  we  reserved 
the  right  to  adopt  a  more  suitable 
definition  of  "small  business"  as 
applied  to  radio  and  television 
broadcast  stations.  We  received  no 
comment  in  response  to  the  IRFA  on 
how  to  define  radio  and  television 
broadcast  "small  businesses." 
Therefore,  we  will  continue  to  utilize 


the  SBA's  definitions  for  the  purposes  of 
this  FRFA. 

30.  Radio  Broadcasting  Stations.  The 
SEA  defines  a  radio  broadcasting  station 
that  has  no  more  than  $5  million  in 
annual  receipts  as  a  small  business.  A 
radio  broadcasting  station  is  an 
establishment  primarily  engaged  in 
broadcasting  aural  programs  by  radio  to 
the  public,  bicluded  in  this  industry  are 
commercial,  religious,  educational,  and 
other  radio  stations.  Radio  broadcasting 
stations  which  primarily  are  engaged  in 
radio  broadcasting  and  which  produce 
radio  program  materials  are  similarly 
included.  Official  Commission  records 
indicate  that  11,334  individual  radio 
stations  were  operating  in  1992.  The 
1992  Census  indicates  that  96  percent  of 
radio  station  establishments  (5,861  of 
6,127)  produced  less  than  $5  million  in 
revenue  in  1992.  As  of  May  31, 1998, 
official  Commission  records  indicate 
that  4,724  AM  radio  stations,  7,595  FM 
radio  stations  and  3,011  FM  translator/ 
booster  stations  were  licensed.  We 
conclude  a  similarly  high  percentage  (96 
percent)  of  current  radio  broadcasting 
licensees  are  small  entities. 

31.  Television  Broadcasting  Stations. 
The  SEA  defines  a  television 
broadcasting  station  that  is 
independently  owned  and  operated,  is 
not  dominant  in  its  field  of  operation, 
and  has  no  more  than  $10.5  million  in 
annual  receipts  as  a  small  business. 
Television  broadcasting  stations  consist 
of  establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services. 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.  Also  included 
are  establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  There  were  1,509  television 
stations  operating  in  the  nation  in  1992. 
In  1992,  there  were  1,155  television 
station  establishments  that  produced 
less  than  $10.0  million  in  revenue  (76.5 
percent).  As  of  May  31, 1998,  official 
Commission  records  indicate  that  1,579 
full  power  television  stations,  2089  low 
power  television  stations,  and  4924 
television  translator  stations  were 
licensed.  We  conclude  that  a  similarly 
high  percentage  of  ciirrent  television 
broadcasting  licensees  are  small  entities 
(76.5  percent). 

32.  TTFS.  In  addition,  there  are 
presently  2032  ITFS  licensees.  All  but 
100  of  these  licenses  are  held  by 
educational  institutions.  Educational 
institutions  may  be  included  in  the 
definition  of  a  small  entity.  ITFS  is  a 
non-pay,  non-commercial  educational 
microwave  service  that,  depending  on 
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SBA  categorization,  has,  as  small 
entities,  entities  generating  either  $10.5 
million  or  less,  or  $11.0  million  or  less, 
in  annual  receipts.  However,  we  do  not 
collect,  nor  are  we  aware  of  other 
collections  of,  annual  revenue  data  for 
ITFS  licensees.  Thus,  we  conclude  that 
up  to  1932  of  these  licensees  are  small 
entities. 

33.  Pending  and  Future  Applicants 
Affected  by  Rulemaking.  The  auction 
procedures  set  forth  in  the  First  RS-O 
will  affect  pending  and  futiue 
competing  applicants  for  the  various 
commercial  broadcast  services  and  for 
ITFS.  We  estimate  that,  as  of  the 
adoption  date  of  the  First  R&O,  there  are 
approximately:  (1)  700  mutually 
exclusive  pending  applications  for 
commercial  radio  stations;  (2)  200 
pending  competing  applications  for  full 
power  commercial  analog  television 
stations;  (3)  100  mutually  exclusive 
pending  applications  for  low  power 
television  stations  and  television 
translator  stations;  (4)  30  competing 
applications  for  FM  translator  stations; 
and  (5)  200  or  more  mutually  exclusive 
pending  applications  for  ITFS  stations. 
The  Commission  has  no  data  on  file  as 
to  whether  entities  with  pending  permit 
applications,  which  are  subject  to  the 
new  auction  rules  adopted  for  the 
broadcast  services,  meet  the  SBA's 
definition  of  a  small  business  concern. 
However,  we  conclude  that,  given  the 
smaller  size  of  the  markets  at  issue  in 
the  pending  applications,  most  of  the 
entities  with  pending  applications  for  a 
permit  to  construct  a  new  primary  or 
secondary  broadcast  station  are  small 
entities,  as  defined  by  the  SBA  rules.  It 
is  not  possible,  at  this  time,  to  estimate 
the  number  of  markets  for  which 
mutually  exclusive  applications  will  be 
received  in  the  future,  nor  the  number 
of  entities  that  in  the  future  may  seek  a 
construction  permit  for  a  new  broadcast 
station.  Given  the  fact  that  fewer  new 
stations  (particularly  fewer  analog 
television  stations]  will  be  licensed  in 
the  future  and  that  these  stations 
generally  will  be  located  in  smaller, 
more  rural  areas,  we  conclude  that  most 
of  the  entities  applying  for  these  stations 
will  be  small  entities,  as  defined  by  the 
SBA  rules. 

Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements    - 

34.  The  First  R&O  adopts  a  niunber  of 
rules  that  include  reporting, 
recordkeeping,  and  compliance 
requirements.  These  requirements  will 
apply  to  all  applicants  subject  to  the 
new  competitive  bidding  procedures,  as 
more  fuUy  detailed  in  the  First  R60 


(referred  to  in  this  section  more 
generally  as  "applicants"). 

35.  Applicants  will  be  required  to 
submit  a  short-form  application  (FCC 
Form  175)  prior  to  any  auction.  Only 
winning  bidders  will  need  to  file 
complete  long-forms  (FCC  Form  301  for 
AM,  FM  and  television  stations,  FCC 
Form  346  for  LPTV  and  television 
translators,  or  FCC  Form  349  for  FM 
translators).  Specifically,  in  response  to 
a  public  notice  announcing  a  window 
for  the  filing  of  broadcast  and/or 
secondary  broadcast  applications  for 
new  stations  and  for  major  changes  in 
existing  facilities,  applicants  will  be 
required  to  file  a  short-form  application, 
along  with  any  engineering  data 
necessary  to  determine  mutual 
exclusivity  in  a  particular  service. 
Applicants  for  broadcast  auctions  will 
be  required  to  follow  the  general  auction 
rules,  47  CFR  1.2105,  with  regard  to 
completion  of  the  short  form  and 
exhibits  to  be  submitted  with  the  short 
form.  Also  consistent  with  the 
Commission's  general  part  1  auction 
rules,  all  applicants  for  broadcast 
auctions  must  file  their  FCC  Form  175 
applications  electronically  beginning 
January  1, 1999. 

36.  Applicants  may  be  subject  to 
up&ont  payments,  minimiun  opening 
bids  and/ or  reserve  prices  in  order  to 
participate  in  broadcast  service 

.  auctions.  The  Mass  Media  Bureau  in 
conjunction  with  the  Wireless 
Telecommimications  Bureau  shall  seek 
public  comment  on  and,  as  appropriate, 
shall  establish  these  mechanisms  for 
each  auction,  or  group  of  auctions,  in 
the  broadcast  services. 

37.  Following  the  close  of  bidding  in 
an  auction,  winning  bidders  will  be 
required  to  submit  a  down  payment,  file 
an  appropriate  long-form  application  for 
each  construction  permit  for  which  it 
was  the  high  bidder,  and  pay  the 
balance  of  their  winning  bids  in  a  timely 
maimer.  Broadcast  auction  participants 
will  also  be  subject  to  the  bid 
withdrawal,  default  and  disquafification 
payments  set  forth  in  the  general  part  1 
auction  rules. 

38.  A  licensee,  or  holder  of  a 
construction  permit,  who  utilized  a  new 
entrant  bidding  credit  will  be  required 
to  reimburse  the  government  for  the 
amount  of  the  bidding  credit,  plus 
interest,  as  a  condition  for  Commission 
approval  of  the  assignment  or  transfer  of 
the  license  or  permit  to  an  entity  that 
would  not  have  qualified  for  the  new 
entrant  credit,  as  generally  provided  in 
the  Commission's  part  1  rides. 


Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

39.  Due  to  the  insufficiency  of  the 
record  in  this  proceeding,  the  First  RSO 
does  not  make  a  final  determination 
regarding  the  adoption  of  bidding 
credits  or  other  special  measures  to 
enhance  participation  by  various 
designated  entities,  including  small 
businesses,  in  broadcast  service  and' 
ITFS  auctions.  Such  measiu«s  will  be 
considered  in  a  further  report  and  order 
to  be  issued  at  a  later  time.  For  all 
auctions  held  prior  to  ultimate 
resolution  of  the  designated  entity  issue, 
the  First  RSO  adopts  a  tiered  new 
entrant  bidding  credit  for  entities  with 
controlling  interests  in  either  no.  or  less 
than  foiu,  other  media  entities  so  as  to 
enhance  participation  by  small 
businesses  and  other  designated 
entities,  including  small  businesses 
owned  by  women  and  minority  group 
members.  Following  the  completion  of 
certain  pending  evidentiary  studies,  the 
Commission  may,  in  a  further  report 
and  order  in  this  proceeding,  adopt 
additional  or  alternative  bidding  credits 
or  other  measures  that  more  directly 
alleviate  any  adverse  impact  on  small 
businesses  (including  those  owned  by 
women  or  by  minority  group  members) 
of  the  requirement  to  participate  in  an 
auction  to  obtain  a  construction  permit 
to  provide  commercial  broadcast 
service.  If  additional  or  alternative 
designated  entity  measures  are 
ultimately  adopted,  then  any  such 
measures  will  be  applicable  to  the 
auction  of  any  broadcast  and  ITFS 
applications  then  on  file  with  the 
Commission. 

40.  Moreover,  even  if  further  special 
measures  are  not  idtimately  adopted,  we 
believe  that  some  of  the  competitive 
bidding  procedures  adopted  in  this  First 
R60  reduce  the  time  and  cost  of 
seciiring  commercial  broadcast  and 
ITFS  licenses  to  the  ultimate  benefit  of 
small  businesses.  For  example,  entities 
interested  in  bidding  for  broadcast 
station  permits  will  not  be  required  to 
submit  a  long-form  application  prior  to 
auction.  We  will  require  only  that  a 
short-form  application  be  submitted 
prior  to  auction,  although  applicants  in 
the  non-table  services  vsrill  be  required 
to  submit  the  engineering  data  necessary 
to  make  determinations  of  mutual 
exclusivity.  The  procedures  adopted 
here  further  expedite  service  to  the 
public,  thereby  reducing  the  cost  to 
small  entities  of  participating  in  these 
auctions,  by  limiting  our  pre-auction 
application  processing  to  what  is 
necessary  to  determine  mutual 
exclusivity. 
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41.  After  careful  consideration  and  in 
light  of  Congress'  directive  in  the 
Budget  Act.  we  foimd  that  a  shortened 
period  of  10  days  is  appropriate  for  the 
filing  of  petitions  to  deny  against  the 
long-form  applications  filed  by 
broadcast  auction  wiimers.  We  have 
also  eliminated  the  requirement  that 
applicants  affirmatively  certify  their 
financial  qualifications  and  the 
availability  of  their  proposed  tower 
locations  in  their  applications. 

42.  We  recognize  that,  despite  the 
efficiency  of  auctions  and  the  resulting 
reduction  in  the  costs  associated  with 
filing  an  application,  having  to 
participate  in  an  auction  may  limit  the 
oppoitimities  available  to  small 
businesses.  However,  except  for  certain 
commercial  broadcast  applications  filed 
before  July  1, 1997,  Section  309(j)(l) 
requires  that  the  Commission  use 
competitive  bidding  procedures  to 
award  virtually  all  construction  permits 
for  commercial  broadcast  stations  where 
mutually  exclusive  applications  are 
filed.  After  carefidly  considering  the 
comments,  we  determined  that  auctions 
are  statutorily  required  to  resolve 
mutually  exclusive  secondary  broadcast 
service  applications,  as  nothLig  in  the 
statute  or  in  the  legislative  history 
reflects  an  intention  to  limit  Section 
309(j)(l)  to  full  power  radio  and 
television  applications. 

43.  Reljring  on  the  fact  that  the 
exemption  fi-om  competitive  bidding  set 
forth  in  Section  309(j)(2)  is  expressly 
limited  to  noncommercial  educational 
and  public  broadcast  stations,  we  also 
determined  that  the  exemption  does  not 
apply  to  ITFS,  which  is  a  non-broadcast 
service.  Thus,  although  we  agreed  vtrith 
commenters  that  ITFS  is  similar  to 
noncommercial  educational  broadcast 
service  and  that  Section  309(j)  may  not 
reflect  on  its  face  Congress's  intent 
regarding  the  treatment  of  competing 
FITS  applications,  we  found  that 
auctions  are  statutorily  required  to 
resolve  all  pending  and  futiu«  mutually 
exclusive  ITFS  applications.  However, 
we  will  request  that  Congress  amend 
Section  309(j)  so  that  the  statute  clearly 
reflects  its  intent  writh  regard  to  ITFS. 
Absent  a  clear  statement  from  Congress 
that  it  means  to  exempt  ITFS  from 
competitive  bidding,  we  vtrill  proceed  to 
auction  mutually  exclusive  FITS 
applications.  ITFS  auctions  v«nll  not 
commence  immediately,  however,  in 
order  to  allow  sufficient  time  for  the 
Commission  to  obtain  Congressional 
gmdance. 

44.  We  also  determined  to  use 
competitive  bidding  to  resolve  mutually 
exclusive  major  modification 
applications.  Although  some 
commenters  opposed  the  auctioning  of 


modification  applications,  commenters 
did  not  suggest  another  method  of 
resolving  mutually  exclusive  major 
modification  applications  that  is  as 
efficient  as  competitive  bidding.  We 
vnll.  however,  allow  applicants  who 
have  filed  competing  major 
•  modffication  applications,  or  competing 
major  modification  and  new  station 
applications,  to  resolve  their  mutual 
exclusivity  by  means  of  engineering 
solutions  or  settlement  before 
proceeding  to  auction.  We  saw  less 
utility  to  be  gained  from  subjecting 
minor  change  applications  to 
competitive  bidding  procedures;  thus, 
in  accord  with  the  comments,  the 
parties  will  be  expected  to  work 
together  to  resolve  any  mutual 
exclusivities  between  minor 
modification  applications. 

45.  Section  309(1]  governs  the 
resolution  of  approximately  130 
pending  comparative  licensing 
proceedings  involving  pre-July  1. 1997. 
applications  for  new  commercial  radio 
or  television  stations  that  did  not  setUe 
within  the  180-day  waiver  period 
prescribed  by  Congress.  For  setUements 
executed  within  that  period,  we  waived 
our  settlement  rules,  including  the 
prohibition  against  "white  knight" 
settlement  agreements  where  a  full- 
market  settiement  was  involved.  Based 
upon  the  express  language  of  Section 
309(1),  we  concluded  that  in  cases  that 
did  not  settie,  we  have  discretion  to 
resolve  applications  subject  to  that 
provision  by  either  auction  or 
comparative  hearings.  Some 
commenters  favored  the  use  of 
comparative  hearings  for  these  pending 
pre-July  1, 1997  cases  and  expressed 
concern  that  the  switch  to  auctions 
would  detrimentally  affect  the  quality  of 
broadcast  service.  We  found  that 
Congress  itself  has  made  the  judgment 
that  auctions  are  generally  preferable  to 
comparative  hearings,  and  concluded 
that,  by  providing  us  with  the  discretion 
to  determine  whether  or  not  to  use 
auctions  in  pending  pre-July  1st  cases. 
Congress  intended  the  Commission  to 
focus  on  any  special  circumstances  in 
these  cases  that  would  tip  the  policy 
balance  in  favor  of  comparative 
hearings,  not  to  re-visit  the  general 
congressional  determination  that 
broadcast  auctions  serve  the  public 
interest. 

46.  In  exercising  this  discretion,  we 
concluded  that,  even  for  the  few  pre- 
July  1. 1997  cases  that  had  already 
progressed  through  an  Initial  Decision 
by  an  Administrative  Law  Judge, 
auctions  will  generally  be  fairer  and 
more  expeditious  than  deciding  these 
pending  cases  through  the  comparative 
hearing  process,  particularly  since  the 


coiut's  invalidation  of  the  key 
comparative  criterion  prevents  us  from 
deciding  any  of  these  cases  according  to 
the  applicants'  reasonable  expectation 
when  they  filed  their  applications.  We 
found  that  for  the  Commission's 
Administrative  Law  Judges  to  adjudicate 
and  decide  the  approximately  130 
pending  proceedings  would  take  many 
years  while  auctions  can  be  carried  oiit 
much  more  quickly. 

47.  We  rejected  aigiunents  raised  by 
commenters  that  changing  the  selection 
process  for  pending  applications  filed 
before  July  1, 1997  is  impermissibly 
retroactive  or  otherwise  unlawful.  We 
found  that  none  of  the  pre-Jiily  1, 1997 
applicants  subject  to  the  new  Section 
309(1)  have  a  vested  right  to  a 
comparative  hearing  that  is  abridged  by 
our  decision  to  resolve  such 
applications  by  competitive  bidding. 
And.  in  any  event,  the  economic  impact 
of  this  regulatory  change  is  ameliorated 
somewhat  by  the  statutory  requirement 
that  auctions  to  decide  these  pending 
cases  be  closed  to  other  participants. 

48.  Based  upon  the  express  language 
of  Section  309(1)(2),  we  foimd  that. 
where  post-June  30. 1997  applications 
are  mutually  exclusive  with  two  or  more 
pre-JiUy  1.  1997  applications,  we  must 
dismiss  them  and  conduct  a  competitive 
bidding  procediue  that  is  restricted  to 
the  pre-July  1. 1997  applications.  We 
rejected  argimaents  by  some  commenters 
that  the  distinction  between  pre-July  1st 
and  post  June  30th  applications  is 
arbitrary.  We  found  tiiat  Congress 
adopted  a  bright  line  distinction  and 
that  this  distinction  operates  to  exclude 
some  applicants  but  to  include  others 
does  not  make  it  unlawful.  Moreover, 
the  practical  efi^ect  of  this  bright  line 
distinction  will  be  limited,  as  we 
believe  that  settlement  agreements  have 
been  filed  in  connection  with  the  small 
niunber  of  cases  involving  post-Jime 
30th  applications  mutually  exclusive 
with  two  or  more  pre-July  1st 
applications. 

49.  Except  for  applications  subject  to 
Section  309(1).  there  is  no  statutory  bar 
to  reopening  new  filing  periods  for 
applications  that  would  be  mutually 
exclusive  with  pending  applications. 
We  agreed  with  commenters  that 
reopening  already  closed  filing  periods 
would  not  sen'e  the  public  interest 
since  it  would  delay,  rather  than 
expedite,  the  resolution  of  the  pending 
applications,  and  would  defeat  the 
reasonable  expectations  of  applicants 
who  timely  filed  long- form  applications. 

50.  As  a  metier  of  taimess  to  pending 
applicants,  we  determined  to  refund  all 
hearing  and  certain  filing  fees  paid  by 
all  pending  applicants.  But  we  declined 
the  suggestion  of  various  commenters 
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that  we  also  reimburse  the  legitimate 
and  prudent  expenses  of  pending  pre- 
July  1st  applicants  subject  to  the 
comparative  freeze,  who  either  do  not 
participate  in  the  auction  or  are  outbid 
in  the  auction.  We  are  aware  of  no  legal 
authority  to  make  such  additional 
reimbursement  and  concluded  we  have 
no  obligation  to  do  so. 

51.  We  concluded  that,  consistent 
with  our  approach  in  most  of  the 
Commission's  previous  auctions, 
broadcast  and  ITFS  applicants  should 
be  required  to  submit  upfiront  payments 
with  ^eir  short-form  applications  prior 
to  auction.  We  also  reserved  the  right  to 
adopt  minimum  opening  bid  and/or 
reserve  prices  for  each  license. 
Establishing  upfiront  payments, 
minimum  opening  bid  and/or  reserve 
prices  may  have  a  significant  economic 
impact  on  small  businesses  interested  in 
applying  for  commercial  broadcast  and 
ITFS  licenses.  However,  upfront 
pa)rments  have  been  required  in  our 
general  part  1  auction  rules  since  they 
were  first  promulgated,  and  Congress 
has  directed  us  to  prescribe  minimum 
opening  bids  or  reserve  prices  imless  we 
specifically  determine  that  this  will  not 
serve  the  public  interest.  While  we  were 
unpersuaded  by  generalized  assertions 
that  reserve  prices  or  minimiun  opening 
bids  would  contravene  the  pubUc 
interest,  we  directed  the  staJff  to  seek 
comment  on,  and  as  appropriate, 
establish  upfront  payments,  opening 
bids  and/or  reserve  prices  for  each 
auction  or  group  auctions. 

52.  A  number  of  commenters  opposed 
our  proposal  to  apply  the  anti-coUusion 
rule  to  broadcast  service  auctions, 
believing  instead  that  auction  applicants 
should  be  permitted  to  conclude 
settlement  agreements  following  the 
short-form  filing  deadline  with  those 
applicants  with  whom  they  are 
mutually  exclusive.  We  noted  that  we 
adopted  the  anti-collusion  rule  to  both 
prevent  and  to  facilitate  the  detection  of 
collusive  conduct,  thereby  enhancing 
the  competitiveness  of  the  auction 
process  and  the  post-auction  market 
structiue.  We  found  that  the  rule  has 
proven  effective  in  the  nmnerous 
spectrum  auctions  conducted  to  date, 
and  concludedto  apply  the  rule  to 
broadcast  auctions,  although  a  limited 
exception  to  the  anti-collusion  rule  will 
be  made,  as  discussed  above,  in  the 
context  of  mutually  exclusive  major 
modification  applications. 

53.  For  the  pending  comparative 
renewal  proceedings  (which  may  not  be 
resolved  by  auction),  we  determined 
that  the  most  equitable  and  expeditious 
approach  would  be  simply  to  permit  the 
renewal  applicants  and  their 
challengers,  within  the  confines  of  the 


generally  phrased  standard  comparative 
issues,  to  present  whatever  factors  and 
evidence  they  believe  most  appropriate. 

Report  to  Congress 

54.  The  Commission  vtrill  send  a  copy 
of  the  First  R60.  including  this  FRFA, 
in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  3See  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission  will  send  a 
copy  of  the  First  R&O,  including  the 
FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

55.  Authority  for  issuance  of  this  First 
R&O  is  contained  in  Sections  4(i)  and 
(j),  301,  303(f),  303(g),  303(h),  303(j), 
303(r),  307(c),  308(b),  309(j),  309(1)  and 
403  of  the  Commimications  Act  of  1934, 
as  amended,  47  U.S.C.  154(i),  154(j), 
301,  303(f),  303(g),  303(h),  303(j),  303(r), 
307(c),  308(b),  309(j),  309(1)  and  403. 

List  of  Subjects  in  47  CFR  parts  1,  73 
and  74 

Radio  broadcasting.  Reporting  and 
recordkeeping  requirements.  Television 
broadcasting. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

Rule  Changes 

Parts  1,  73  and  74  of  Chapter  1  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  for  part  1  continues 
to  read  as  follows: 

Authority:  15  U.S.C.  79  et  seq.;  47  U.S.C. 
151, 154(i).  154(1),  155.  225,  and  303(r}. 

2.  Section  1.65  is  amended  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§  1 .65    Substantial  and  significant  changes 
in  the  infonnation  furnished  by  applicants 
to  the  Commission. 

(a)  Each  applicant  is  responsible  for 
the  continuing  accuracy  and 
completeness  of  information  furnished 
in  a  pending  application  or  in 
Commission  proceedings  involving  a 
pending  application.  Whenever  the 
information  furnished  in  the  pending 
application  is  no  longer  substantially 
acciuate  and  complete  in  all  significant 
respects,  the  applicant  shall  as  promptly 
as  possible  and  in  any  event  within  30 
days,  imless  good  cause  is  shown, 
amend  or  request  the  amendment  of  his 
application  so  as  to  furnish  such 
additional  or  corrected  information  as 
may  be  appropriate.  Whenever  there  has 
been  a  substantial  change  as  to  any 


other  matter  which  may  be  of  decisional 
significance  in  a  Commission 
proceeding  involving  the  pending 
application,  the  applicant  shall  as 
promptly  as  possible  and  in  any  event 
within  30  days,  unless  good  cause  is 
shown,  submit  a  statement  furnishing 
such  additional  or  corrected  information 
as  may  be  appropriate,  which  shall  be 
served  upon  parties  of  record  in 
accordance  with  §  1.47.  Where  the 
matter  is  before  any  coiul  for  review, 
statements  and  requests  to  amend  shall 
in  addition  be  served  upon  the 
Commission's  General  Coimsel.  For  the 
purposes  of  this  section,  an  application 
is  "pending"  before  the  Conunission 
bam  the  time  it  is  accepted  for  filing  by 
the  Commission  tmtil  a  Commission 
grant  or  denial  of  the  application  is  no 
longer  subject  to  reconsideration  by  the 
Commission  or  to  review  by  any  court. 

(b)  Applications  in  ITFS  and 
broadcast  services  subject  to 
competitive  bidding  will  be  subject  to 
the  provisions  of  §§  1.2105(b),  73.5002 
and  73.3522  regarding  the  modification 
of  their  applications. 

*  *        *        •        *    - 

3.  Section  1.1601  is  amended  by 
reserving  paragraph  (a)  to  read  as 
follows: 

$1.1601    Scope. 

*  •        •        •        • 

(a)  [Reserved] 

*  *        •        •        • 

4.  Section  1.604  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 .1 604    Post-selection  hearings. 

(a)  Following  the  random  selection, 
the  Commission  shall  aimounce  the 
"tentative  selectee"  and,  where 
permitted  by  §  73.3584  invite  Petitions 
to  Deny  its  application. 


PART  73— RADIO  BROADCAST 
SERVICES 

5.  The  authority  for  part  73  is  revised 
to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

6.  Section  73.1010  is  amended  by 
adding  paragraph  (a)(8)  to  read  as 
follows: 

§  73.1 01 0    Cross  reference  to  rules  In  other 
parts. 

•        *        •        •        • 

(a)*  *  * 

(8)  Subpart  Q,  "Competitive  Bidding 
Proceedings"  (§§  1.2101-1.2112). 

***** 

7.  Section  73.3500  is  amended  by 
adding  the  following  new  entry  in 
numerical  order  to  read  as  follows: 
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§  73.3500    Application  and  report  forms. 


Form 
number 


TiHe 


175 Application  to  Participate  in  an 

FCC  Auction 


8.  Section  73.3522  is  revised  to  read 
as  follows: 

§  73.3522    Amendment  of  applications. 

(a)  Broadcast  services  subject  to 
competitive  bidding.  (1)  Applicants  in 
all  broadcast  services  subject  to 
competitive  bidding  will  be  subject  to 
the  provisions  of  §§  73.5002  and 
1.2105(b)  regarding  the  modification  of 
their  short-form  applications. 

(2)  Subject  to  the  provision  of 

§  73.5005,  if  it  is  determined  that  a  long 
form  application  submitted  by  a 
wiiming  bidder  or  a  non-muttially 
exclusive  applicant  for  a  new  station  or 
a  major  change  in  an  existing  station  in 
all  broadcast  services  subject  to 
competitive  bidding  is  substantially 
complete,  but  contains  any  defect, 
omission,  or  inconsistency,  a  deficiency 
letter  will  be  issued  affording  the 
applicant  an  opportunity  to  correct  the 
defect,  omission  or  inconsistency. 
Amendments  may  be  filed  pursuant  to 
the  deficiency  letter  curing  any  defect, 
omission  or  inconsistency  identified  by 
the  Commission,  or  to  make  minor 
modifications  to  the  application,  or 
pursuant  to  §  1.65.  Such  amendments 
should  be  filed  in  accordance  with 
§  73.3513.  If  a  petition  to  deny  has  been 
filed,  the  amendment  shall  be  served  on 
the  petitioner. 

(3)  Subject  to  the  provisions  of 
§§73.3571,  73.3572  and  73.3573, 
deficiencies,  omissions  or 
inconsistencies  in  long-form 
applications  may  not  be  cured  by  major 
amendment.  The  filing  of  major 
amendments  to  long-form  applications 
is  not  permitted.  An  application  will  be 
considered  to  be  newly  filed  if  it  is 
amended  by  a  major  amendment. 

(4)  Paragraph  (a)  of  this  section  is  not 
applicable  to  applications  for  minor 
modifications  of  facilities  in  the  non- 
reserved  FM  broadcast  service,  nor  to 
any  application  for  a  reserved  band  FM 
station. 

(b)  Reserved  band  FM  and  reserved 
noncommercial  educational  television 
stations. — (1)  Predesignation 
amendments.  Subject  to  the  provisions 
of  §§73.3525,  73.3572,  73.3573  and 
73.3580,  mutually  exclusive  broadcast 
applications  for  reserved  band  FM 
stations  and  television  stations  on  a 
reserved  channel  may  be  amended  as  a 
matter  of  right  by  the  date  specified  (not 


less  than  30  days  after  issuance)  in  the 
FCC's  Public  Notice  aimoimcing  the 
acceptance  for  filing  of  the  last-filed 
mutually  exclusive  application. 
Subsequent  amendments  prior  to 
designation  of  the  proceeding  for 
hearing  will  be  considered  only  upon  a 
showing  of  good  cause  for  late  filing  or 
pursuant  to  §  1.65  or  §  73.3514. 
Unauthorized  or  untimely  amendments 
are  subject  to  return  by  the  FCC's  Staff 
without  consideration. 

(2)  Postdesignation  amendments,  (i) 
Except  as  provided  in  paragraph  (ii)  of 
this  section,  requests  to  amend  an 
application  after  it  has  been  designated 
for  hearing  will  be  considered  only 
upon  written  petition  prop>erly  served 
upon  the  parties  of  record  in  accordance 
with  §  1.47  and,  where  applicable, 
compliance  vdth  the  provisions  of 
§  73.3525,  and  will  be  considered  only 
upon  a  showing  of  good  cause  for  late 
filing.  In  the  case  of  requests  to  amend 
the  engineering  proposal  (other  than  to 
make  dianges  with  respect  to  the  type 
of  equipment  specified),  good  cause  will 
be  considered  to  have  been  shown  only 
if,  in  addition  to  the  usual  good  cause 
consideration,  it  is  demonstrated: 

(A)  That  the  amendment  is 
necessitated  by  events  which  the 
applicant  could  not  reasonably  have 
foreseen  (e.g.,  notification  of  a  new 
foreign  station  or  loss  of  transmitter  site 
by  condenmation);  and 

(B)  That  the  amendment  does  not 
require  an  enlargement  of  issues  or  the 
addition  of  new  parties  to  the 
proceeding. 

(ii)  In  comparative  broadcast  cases 
(including  comparative  renewal 
proceedings),  amendments  relating  to 
issues  first  raised  in  the  designation 
order  may  be  filed  as  a  matter  of  right 
within  30  days  after  that  Order  or  a 
siunmary  thereof  is  published  in  the 
Federal  Register,  or  by  a  date  certain  to 
be  specified  in  the  Order. 

(iii)  Notwithstanding  the  provisions  of 
paragraphs  (b)(2)(i]  and  (b)(2)(ii)  of  this 
section,  and  subject  to  compliance  with 
the  provisions  of  §  73.3525,  a  petition 
for  leave  to  amend  may  be  granted, 
provided  it  is  requested  that  the 
application  as  amended  be  removed 
from  the  hearing  docket  and  returned  to 
the  processing  Une.  (c)  Minor 
modifications  of  facilities  in  the  non- 
reserved  FM  broadcast  service. 

(1)  Subject  to  the  provisions  of 
§§  73.3525.  73.3573,  and  73.3580,  for  a 
period  of  30  days  following  the  FCC's 
issuance  of  a  Public  Notice  announcing 
the  tender  of  an  application  for  minor 
modification  of  a  non-reserved  band  FM 
station,  (other  than  Class  D  stations), 
minor  amendments  may  be  filed  as  a 
matter  of  right. 


(2)  For  applications  received  on  or 
after  August  7, 1992,  an  appUcant 
whose  application  is  found  to  meet 
minimum  filing  requirements,  but 
nevertheless  is  not  complete  and 
acceptable,  shall  have  the  opportunity 
during  the  period  specified  in  the  FCC 
staff's  deficiency  letter  to  correct  all 
deficiencies  in  the  tenderability  and 
acceptability  of  the  underlying 
application,  including  any  deficiency 
not  specifically  identified  by  the  staff. 
[For  minimum  filing  requirements  see 

§  73.3564(a).  Examples  of  tender  defects 
appear  at  50  FR  19936  at  19945-46  (May 
13, 1985),  reprinted  as  Appendix  D, 
Report  and  Order,  MM  Docket  No.  91- 
347,  7  FCC  Red  5074,  5083-88  (1992). 
For  examples  of  acceptance  defects,  see 
49  FR  47331.]  Prior  to  the  end  of  the 
period  specified  in  the  deficiency  letter, 
a  submission  seeking  to  correct  a  tender 
and/or  acceptance  defect  in  an 
application  meeting  minimum  filing 
reqtiirements  will  be  treated  as  an 
amendment  for  good  cause  if  it  would 
successfully  and  directly  correct  the 
defect.  Other  amendments  submitted 
prior  to  grant  will  be  considered  only 
upon  a  showing  of  good  cause  for  late 
filing  or  pursuant  to  §  1.65  or  §  73.3514. 

(3)  Unauthorized  or  imtimely 
amendments  are  subject  to  retiim  by  the 
Commission  without  consideration. . 
However,  an  amendment  to  a  non- 
reserved  band  application  will  not  be 
accepted  if  the  effect  of  such 
amendment  is  to  alter  the  proposed 
facility's  coverage  area  so  as  to  produce 
a  conflict  with  an  applicant  who  files 
subsequent  to  the  initial  applicant  but 
prior  to  the  amendment  application. 
Similarly,  an  applicant  subject  to  "first 
come/first  serve"  processing  will  not  be 
permitted  to  amend  its  application  and 
retain  filing  priority  if  the  result  of  such 
amendment  is  to  alter  the  facility's 
coverage  area  so  as  to  produce  a  conflict 
with  an  applicant  which  files 
subsequent  to  the  initial  applicant  but 
prior  to  the  amendment. 

Nets  1  to  §  73.3522:  When  two  or  more 
broadcast  applications  are  tendered  for  filing 
which  are  mutually  exclusive  with  each 
other  but  not  in  conflict  with  any  previously 
filed  applications  which  have  been  accepted 
for  filing,  the  FCC,  where  appropriate,  will 
announce  acceptance  of  the  earliest  tendered 
application  and  place  the  later  filed 
application  or  applications  on  a  subsequent 
public  notice  of  acceptance  for  filing  in  order 
to  establish  a  deadline  for  the  filing  of 
amendments  as  a  matter  of  right  for  all 
applicants  in  the  group. 

9.  Section  73.3525  is  amended  by 
revising  paragraphs  (c)  and  (d)  and 
adding  paragraph  (1)  to  read  as  follows: 
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S  73.3525    Agreements  for  removing 
application  conflicts. 

*  •        •        •        • 

(c)  Except  where  a  joint  request  is 
filed  piu^uant  to  paragraph  (a)  of  this 
section,  any  applicant  filing  an 
amendment  pursuant  to  §§  73.3522(b)(1) 
and  (c),  or  a  request  for  dismissal ' 
pursuant  to  §§  73.3568(b)(1)  and  (c). 
which  would  remove  a  conflict  with 
another  pending  application;  or  a 
petition  for  leave  to  amend  pursuant  to 
§  73.3522(b)(2)  which  would  permit  a 
grant  of  the  amended  application  or  an 
application  previously  in  conflict  with 
the  amended  application;  or  a  request 
for  dismissal  pursuant  to 

§  73.3568(b)(2),  shall  file  with  it  an 
affidavit  as  to  whether  or  not 
consideration  (including  an  agreement 
for  merger  of  interests)  has  been 
promised  to  or  received  by  such 
applicant,  directly  or  indirectly,  in 
connection  with  the  amendment, 
petition  or  request. 

(d)  Upon  the  filing  of  a  petition  for 
leave  to  amend  or  to  dismiss  an 
application  for  broadcast  facilities 
which  has  been  designated  for  hearing 
or  upon  the  dismissal  of  such 
application  on  the  FCC's  own  motion 
pursuant  to  §  73.3568,  each  applicant  or 
party  remaining  in  hearing,  as  to  whom 
a  conflict  would  be  removed  by  the 
amendment  or  dismissal  shall  submit 
for  inclusion  in  the  record  of  that 
proceeding  an  affidavit  stating  whether 
or  not  he  has  directly  or  indirectly  paid 
or  promised  consideration  (including  an 
agreement  for  merger  of  interests)  in 
connection  with  the  removal  of  such 
conffict. 

•  •        •        •        • 

(1)  The  prohibition  of  collusion  as  set 
forth  in  §§  1.2105(c)  and  73.5002  of  this 
section,  which  becomes  effective  upon 
the  filing  of  short-form  appUcations, 
shall  apply  to  all  broadcast  services 
subject  to  competitive  bidding. 

10.  Section  73.3564  is  revised  to  read 
as  follows: 

§  73.3564    Acceptance  of  applications. 

(a)(1)  Applications  tendered  for  filing 
are  datdd  upon  receipt  and  then 
forwarded  to  the  Mass  Media  Bureau, 
where  an  administrative  examination  is 
made  to  ascertain  whether  the 
applications  are  complete.  Except  for 
applications  for  minor  modifications  of 
facilities  in  the  non-reserved  FM  band, 
as  defined  in  §  73.3573(a)(2),  long  form 
applications  subject  to  the  provisions  of 
§  73.5005  found  to  be  complete  or 
substantially  complete  are  accepted  for 
filing  and  are  given  file  numbers.  In  the 
case  of  minor  defects  as  to 
completeness,  a  deficiency  letter  will  be 
issued  and  the  applicant  will  be 


required  to  supply  the  missing  or 
corrective  information.  Applications 
that  are  not  substantially  complete  will 
not  be  considered  and  will  be  retiuned 
to  the  applicant. 

(2)  In  the  case  of  minor  modifications 
of  facilities  in  the  non-reserved  FM 
band,  applications  will  be  placed  on 
public  notice  if  they  meet  the  following 
two-tiered  minimum  filing  requirement 
as  initially  filed  in  first  come/first 
served  proceedings: 

(i)  The  application  must  include: 

(A)  Applicant's  name  and  address, 

(B)  Applicant's  original  signature, 

(C)  Principal  community, 

(D)  Channel  or  frequency, 

(E)  Class  of  station,  and 

(F)  Transmitter  site  coordinates;  and 
(ii)  The  application  must  not  omit 

more  than  3  of  the  second  tier  items 
specified  in  appendix  C,  Report  and 
Order,  MM  Docket  No.  91-347,  FCC  92- 
328,  7  FCC  Red  5074  (1992). 
Applications  found  not  to  meet 
TninimiiTn  filing  requirements  will  be 
returned  to  the  applicant.  Applications 
foimd  to  meet  minimum  filing 
requirements,  but  that  contain 
deficiencies  in  tender  and/or  acceptance 
information,  shall  be  given  an 
opportiuiity  for  corrective  amendment 
pursuant  to  §  73.3522.  Applications 
foimd  to  be  substantially  complete  and 
in  accordance  with  the  Commission's 
core  legal  and  technical  requirements 
will  be  accepted  for  filing.  Applications 
with  uncorrected  tender  and/or 
acceptance  defects  remaining  after  the 
opportunity  for  corrective  amendment 
will  be  dismissed  with  no  further 
opportunity  for  corrective  amendment. 

(b)  Acceptance  of  an  application  for 
filing  merely  means  that  it  has  been  the 
subject  of  a  preliminary  review  by  the 
FCC's  administrative  staff  as  to 
completeness.  Such  acceptance  will  not 
preclude  the  subsequent  dismissal  of 
the  application  if  it  is  fotmd  to  be 
patently  not  in  accordance  with  the 
FCC's  rules. 

(c)  At  regular  intervals,  the  FCC  will 
issue  a  Public  Notice  listing  all  long 
form  applications  which  have  been 
accepted  for  filing.  Pursuant  to 

§§  73.3571(h),  73.3572,  and  73.3573(f), 
such  notice  shall  establish  a  cut-off  date 
for  the  filing  of  petitions  to  deny.  With 
respect  to  reserved  band  FM 
applications,  the  Public  Notice  shall 
also  establish  a  cut-off  date  for  the  filing 
of  mutually  exclusive  applications 
pursuant  to  §  73.3573(e).  However,  no 
application  vtrill  be  accepted  for  filing 
imless  certification  of  compliance  with 
the  local  notice  requirements  of 
§  73.3580(hl  has  been  made  in  the 
tendered  application. 


(d)  The  FCC  will  specify  by  Public 
Notice,  pursuant  to  §  73.5002,  a  period 
for  filing  applications  for  new  stations 
or  for  major  modifications  in  the 
facilities  of  an  existing  station.  Except 
for  reserved  band  FM  stations  and  TV 
stations  on  reserved  noncommercial 
educational  channels,  applications  for 
new  and  major  modifications  in 
fedlities  will  be  accepted  only  during 
these  window  filing  periods  specified 
by  the  Commission. 

(e)  Applications  for  minor 
modification  of  facilities  may  be 
tendered  at  any  time,  unless  restricted 
by  the  FCC.  These  applications  will  be 
processed  on  a  "first  come/first  served" 
basis  and  will  be  treated  as 
simultaneously  tendered  if  filed  on  the 
same  day.  Any  applications  received 
after  the  filing  of  a  lead  application  will 
be  grouped  according  to  filing  date,  and 
placed  in  a  queue  behind  the  lead 
applicant.  The  FCC  will  periodically 
release  a  Public  Notice  listing  those 
minor  modification  of  facilities 
applications  accepted  for  filing. 

(f)  If  a  non-reserved  band  FM  channel 
allotment  becomes  vacant,  after  the 
grant  of  a  construction  permit  becomes 
final,  because  of  a  lapsed  construction 
permit  or  for  any  other  reason,  the  FCC 
will,  by  Public  Notice,  annoimce  a 
subsequent  filing  window  for  the 
acceptance  of  new  applications  for  such 
chaimels. 

(g)  Applications  for  operation  in  the 
1605-1705  kHz  band  will  be  accepted 
only  if  filed  pursuant  to  the  terms  of 

§  73.30(b). 

11.  Section  73.3568  is  revised  to  read 
as  follows: 

§  73.3568    Dismissal  of  applications. 

(a)  (1)  Failiue  to  prosecute  an 
application,  or  failiue  to  respond  to 
official  correspondence  or  request  for 
additional  information,  will  be  cause  for 
dismissal. 

(2)  Applicants  in  all  broadcast 
services  subject  to  competitive  bidding 
will  be  subject  to  the  provisions  of 

§§  73.5002  and  1.2105(b)  regarding  the 
dismissal  of  their  short-form 
applications. 

(3)  Applicants  in  all  broadcast 
services  subject  to  competitive  bidding 
will  be  subject  to  the  provisions  of 

§§  73.5004,  73.5005  and  1.2104(g) 
regarding  the  dismissal  of  their  long- 
form  applications  and  the  imposition  of 
applicable  vtrithdrawal,  default  and 
disqualification  payments. 

(b)  (1)  Subject  to  the  provisions  of 

§  73.3525,  dismissal  of  applications  for 
channels  reserved  for  noncommercial 
educational  use  will  be  without 
prejudice  where  an  application  has  not 
yet  been  designated  for  hearing,  but  may 
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be  made  with  prejudice  after 
designation  for  hearing. 

(2)  Subject  to  the  provisions  of 
§  73.3525,  requests  to  dismiss  an 
application  for  a  channel  reserved  for 
noncommercial  educational  use, 
without  prejudice,  after  it  has  been 
designated  for  hearing,  will  be 
considered  only  upon  written  petition 
properly  served  upon  all  parties  of 
record.  Such  requests  shall  be  granted 
only  upon  a  showing  that  the  request  is 
based  on  circiunstances  wholly  beyond 
the  applicant's  control  which  preclude 
further  prosecution  of  his  application. 

(c)  Subject  to  the  provisions  of 

§§  73.3523  and  73.3525,  any  application 
for  minor  modification  of  facilities  may, 
upon  request  of  the  applicant,  be 
dismissed  without  prejudice  as  a  matter 
of  right. 

(d)  An  applicant's  request  for  the 
return  of  an  application  that  has  been 
accepted  for  filing  will  be  regarded  as  a 
request  for  dismissal. 

12.  Section  73.3571  is  revised  to  read 
as  follows: 

§  73.3571    Processing  of  AM  broadcast 
station  applications. 

(a)  Applications  for  AM  broadcast 
facilities  are  divided  into  three  groups. 

(1)  In  the  first  group  are  applications 
for  new  stations  or  for  major  changes  in 
the  facilities  of  authorized  stations.  A 
major  change  for  an  AM  station 
authorized  under  this  part  is  any 
increase  in  power,  except  where 
accompanied  by  a  complimentary 
reduction  of  antenna  efficiency  which 
leads  to  the  same  amount,  or  less, 
radiation  in  all  directions  (in  the 
horizontal  and  vertical  planes  when 
skywave  propagation  is  involved,  and  in 
the  horizontal  plane  only  for  daytime 
considerations),  relative  to  the  presenUy 
authorized  radiation  levels,  or  any 
change  in  fi«quency,  hours  of  operation, 
or  community  of  license.  A  major 
change  in  ownership  is  a  situation 
where  the  original  party  or  parties  to  the 
application  do  not  retain  more  than 
50%  ownership  interest  in  the 
application  as  originally  filed. 

(2)  The  second  group  consists  of 
applications  for  licenses  and  all  other 
changes  in  the  fecilities  of  authorized 
stations. 

(3)  The  third  group  consists  of 
applications  for  operation  in  the  1605- 
1705  kHz  band  which  are  filed 
subsequent  to  FCC  notification  that 
allotments  have  been  awarded  to 
petitioners  under  the  procedure 
specified  in  §  73.30. 

(b)(1)  The  FCC  may,  after  acceptance 
of  an  application  for  modification  of 
facilities,  advise  the  applicant  that  such 
application  is  considered  to  be  one  for 


a  major  change  and  therefore  is  subject 
to  the  provisions  of  §§  73.3522,  73.3580 
and  1.1111  of  this  chapter  pertaining  to 
major  changes.  Such  major  modification 
applications  will  be  dismissed  as  set 
forth  in  paragraph  (h)(l)(i)  of  this 
section. 

(2)  An  amendment  to  an  application 
which  would  effect  a  major  change,  as 
defined  in  paragraph  (a)(1)  of  this 
section,  will  not  be  accepted  except  as 
provided  for  in  paragraph  (h)(l)(i)  of 
this  section. 

(c)  An  application  for  changes  in  the 
facilities  of  an  existing  station  will 
continue  to  carry  the  same  file  number 
even  though  (piirAiant  to  FCC  approval) 
an  assignment  of  license  or  transfer  of 
control  of  said  licensee  or  permittee  has 
taken  place  if,  upon  consummation,  the 
application  is  amended  to  reflect  the 
new  ownership. 

(d)  If,  upon  examination,  the  FCC 
finds  that  the  pubUc  interest, 
convenience  and  necessity  will  be 
served  by  the  granting  of  an  application, 
the  same  wrill  be  granted.  If  the  FCC  is 
unable  to  make  such  a  finding  and  it 
appears  that  a  hearing  may  be  required, 
the  procedure  set  forth  in  §  73.3593  will 
be  followed. 

(e)  Applications  proposing  to  increase 
the  power  of  an  AM  station  are  subject 
to  the  following  requirements: 

(1)  In  order  to  be  acceptable  for  filing, 
any  application  which  does  not  involve 
a  change  in  site  must  propose  at  least  a 
20%  increase  in  the  station's  nominal 
power. 

(2)  Applications  involving  a  chemge  in 
site  are  not  subject  to  the  requirements 
in  paragraph  (e)(1)  of  this  section. 

(3)  AppUcations  for  nighttime  power 
increases  for  Class  D  stations  are  not 
subject  to  the  requirements  of  this 
section  and  will  be  processed  as  minor 
changes. 

(4)  The  following  special  procediues 
will  be  followed  in  authorizing  Class  II- 
D  daytime-only  stations  on  940  and 
1550  kHz,  and  Class  in  daytime-only 
stations  on  the  41  regional  channels 
listed  in  §  73.26Xa),  to  operate 
unlimited-time. 

(i)  Each  eligible  da)rtime-only  station 
in  the  foregoing  categories  will  receive 
an  Order  to  Show  Cause  why  its  license 
should  not  be  modified  to  specify 
operation  diuing  nighttime  hours  vidth 
the  facilities  it  is  licensed  to  start  using 
at  local  sunrise,  using  the  power  stated 
in  the  Order  to  Show  Cause,  that  the 
Commission  finds  is  the  highest 
nighttime  level — ^not  exceeding  0.5 
kW — at  which  the  station  could  operate 
vnthout  causing  prohibited  interference 
to  other  domestic  or  foreign  stations,  or 
to  co-channel  or  adjacent  chaimel 


stations  for  which  pending  applications 
were  filed  before  December  1, 1987. 

(ii)  Stations  accepting  such 
modification  shall  be  reclassified.  Those 
authorized  in  such  Show  Cause  Orders 
to  operate  during  nighttime  hours  with 
a  power  of  0.25  kW  or  more,  or  writh  a 
power  that,  although  less  than  0.25  kW. 
is  sufficient  to  enable  them  to  attain 
RMS  field  strengths  of  141  mV/m  or 
more  at  1  kilometer,  shall  be 
redesignated  as  Class  II-B  stations  if 
they  are  assigned  to  940  or  1550  kHz. 
and  as  unlimited-time  Class  in  stations 
if  thev  are  assigned  to  regional  chaimels. 

(iii)  Stations  accepting  such 
modification  that  are  authorized  to 
operate  diuing  nighttime  hoiu«  at 
powers  less  than  0.25  kW,  and  that 
cannot  with  such  powers  attain  RMS 
field  strengths  of  141  mV/m  or  more  at 
1  kilometer,  shall  be  redesignated  as 
Qass  n-S  stations  if  they  are  assigned 
to  940  or  155a kHz,  and  as  Class  III-S 
stations  if  they  are  assigned  to  regional 
chaimels. 

(iv)  Applications  for  new  stations  may 
be  filed  at  any  time  on  940  and  1550 
kHz  and  on  the  regional  channels.  Also, 
stations  assigned  to  940  or  1550  kHz,  or  ~ 
to  the  regional  channels,  may  at  any 
time,  regardless  of  their  classifications, 
apply  for  power  increases  up  to  the 
maximiun  generally  permitted.  Such 
applications  for  new  or  changed 
facilities  will  be  granted  without  taking 
into  account  interference  caused  to 
Class  n-S  or  Class  ffl-S  stations,  but 
will  be  required  to  show  interference 
protection  to  other  classes  of  stations, 
including  stations  that  were  previously 
classified  as  Class  n-S  or  Class  m-S, 
but  were  later  reclassified  as  Class  n-B 
or  Class  HI  unlimited-time  stations  as  a 
result  of  subsequent  facilities 
modifications  that  permitted  power 
increases  qualifying  them  to  discontinue 
their  "S"  subclassification. 

(f)  Applications  for  minor 
modifications  for  AM  broadcast  stations, 
as  defined  in  paragraph  (a)(2)  of  this 
section,  may  be  filed  at  any  time,  unless 
restricted  by  the  FCC,  and,  generally 
will  be  processed  in  the  order  in  which 
they  are  tendered.  The  PCC  will 
periodically  release  a  Public  Notice 
listing  those  applications  accepted  for 
filing.  Any  such  applications  foimd  to 
be  mutually  exclusive  must  be  resolved 
through  settlement  or  technical 
amendment. 

(g)  Applications  for  change  of  license 
to  change  hours  of  operation  of  a  Class 
C  AM  broadcast  station,  to  decrease 
hours  of  operation  of  any  other  class  of 
station,  or  to  change  station  location 
involving  no  change  in  transmitter  site 
will  be  considered  without  reference  to 
the  processing  line. 
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(h)  Processing  new  and  major  AM 
broadcast  station  applications.  (l)(i) 
The  FCC  will  specify  by  Public  Notice, 
pursuant  to  §  73.5002,  a  period  for  filing 
AM  applications  for  a  new  station  or  for 
major  modifications  in  the  facilities  of 
an  authorized  station.  AM  applications 
for  new  facilities  or  for  major 
modifications  will  be  accepted  only 
during  these  specified  periods. 
Applications  submitted  prior  to  the 
appropriate  filing  period  or  "window" 
opening  date  identified  in  the  Public 
Notice  will  be  returned  as  premature. 
Applications  submitted  after  the 
specified  deadline  will  be  dismissed 
with  prejudice  as  untimely. 

(ii)  Such  AM  applicants  will  be 
subject  to  the  provisions  of  §§  1.2105 
and  73.5002  regarding  the  submission  of 
the  short-form  application,  FCC  Form 
175,  and  all  appropriate  certifications, 
information  and  exhibits  contained 
therein.  To  determine  which  AM 
applications  are  mutually  exclusive,  AM 
applicants  must  submit  the  engineering 
data  contained  in  FCC  Form  301  as  a 
supplement  to  the  short-form 
application.  Such  engineeringjdata  will 
not  be  studied  for  technical 
acceptability,  but  will  be  protected  from 
subsequently  filed  applications  as  of  the 
close  of  the  window  filing  period. 
Determinations  as  to  the  acceptability  or 
grantability  of  an  applicant's  proposal 
will  not  be  made  prior  to  an  auction. 

(iii)  AM  applicants  will  be  subject  to 
the  provisions  of  §§  1.2105  and  73.5002 
regarding  the  modification  and 
dismissal  of  their  short-form 
applications. 

12)  Subsequently,  the  FCC  will  release 
PubUc  Notices: 

(i)  identifying  the  short-form 
applications  received  during  the 
window  filing  period  which  are  found 
to  be  mutually  exclusive; 

(ii)  establishing  a  date,  time  and  place 
for  an  auction; 

(iii)  providing  information  regarding 
the  methodology  of  competitive  bidding 
to  be  used  in  the  upcoming  auction,  bid 
submission  and  payment  procedures, 
upfront  payment  procedures,  upfront 
payment  deadlines,  minimimi  opening 
bid  requirements  and  applicable  reserve 
prices  in  accordance  with  the  provisions 
of  §73.5002; 

(iv)  identifying  applicants  who  have 
submitted  timely  upfront  payments  and, 
thus,  are  qualified  to  bid  in  the  auction. 

(3)  If,  during  the  window  filing 
period,  the  FCC  receives  non-mutually 
exclusive  AM  applications,  a  Public 
Notice  will  be  released  identifying  the 
non-mutually  exclusive  applicants,  who 
will  be  required  to  submit  the 
appropriate  long  form  application 
within  30  days  of  the  Public  Notice  and 


pursuant  to  the  provisions  of 
§  73.5005(d).  These  non-mutually 
exclusive  applications  will  be  processed 
and  the  FCC  will  periodically  release  a 
Public  Notice  listing  such  non-mutually 
exclusive  applications  determined  to  be 
acceptable  for  filing  and  announcing  a 
date  by  which  petitions  to  deny  must  be 
filed  in  accordance  with  the  provisions 
of  §§73.5006  and  73.3584.  If  the 
applicant  is  duly  qualified,  and  upon 
examination,  the  FCC  finds  that  the 
public  interest,  convenience  and 
necessity  will  be  served  by  the  granting 
of  the  non-mutually  exclusive  long  form 
application,  the  same  will  be  granted. 

(4)(i)  The  auction  will  be  held 
puj^uant  to  the  procediues  set  forth  in 
§§  1.2101  et  seq.  and  73.5000  et  seq. 
Subsequent  to  the  auction,  the  FCC  will 
release  a  Public  Notice  announcing  the 
close  of  the  auction  and  identifying  the 
winning  bidders.  Winning  bidders  will 
be  subject  to  the  provisions  of  §§  1.2107 
and  73.5003  regarding  down  payments 
and  will  be  required  to  submit  the 
appropriate  down  payment  within  10 
business  days  of  the  Public  Notice. 
Piu^uant  to  §§  1.2107  and  73.5005,  a 
winning  bidder  that  meets  its  down 
payment  obligations  in  a  timely  manner 
must,  within  30  days  of  the  release  of 
the  Public  Notice  annoimcing  the  close 
of  the  auction,  submit  the  appropriate 
long-form  application  for  each 
construction  permit  for  which  it  was  the 
winning  bidder.  Long-form  applications 
filed  by  winning  bidders  shall  include 
the  exhibits  identified  in  §  73.5005(a). 

(ii)  These  applications  will  be 
processed  and  the  FCC  will  periodically 
release  a  Public  Notice  listing  such 
applications  that  have  been  accepted  for 
filkig  and  announcing  a  date  by  which 
petitions  to  deny  must  be  filed  in 
accordance  with  the  provisions  of 
§§  73.5006  and  73.3584.  If  the  applicant 
is  dulyquahfied,  and  upon 
examination,  the  FCC  finds  that  the 
public  interest,  convenience  and 
necessity  will  be  served  by  the  granting 
of  the  winning  bidder's  long-form 
application,  a  Public  Notice  will  be 
issued  annoimcing  that  the  construction 
permit  is  ready  to  be  granted.  Each 
winning  bidder  shall  pay  the  balance  of 
its  wiiming  bid  in  a  lump  sum  within 
10  business  days  after  release  of  the 
Public  Notice,  as  set  forth  in 
§§  1.2109(a)  and  73.5003.  Construction 
permits  will  be  granted  by  the 
Commission  following  the  receipt  of  the 
full  payment. 

(iii)  All  long-form  applications  will  be 
cutoff  as  of  the  date  of  filing  with  the 
FCC  and  will  be  protected  fix)m 
subsequently  filed  long-form 
applications.  Applications  will  be 
required  to  protect  all  previously  filed 


conunercial  and  noncommercial 
applications.  Winning  bidders  filing 
long-form  applications  may  change  the 
technical  proposals  specified  in  their 
previously  submitted  short-form 
applications,  but  such  change  may  not 
constitute  a  major  change.  If  the 
submitted  long-form  application  would 
constitute  a  major  change  from  the 
proposal  submitted  in  the  short-form 
application,  the  long-form  application 
will  be  returned  pursuant  to  paragraph . 
(h)(l)(i)  of  this  section. 

(i)  In  order  to  grant  a  major  or  minor 
change  application  made  contingent 
upon  the  grant  of  another  licensee's 
request  for  a  facility  modification,  the 
Commission  will  not  consider  mutually 
exclusive  applications  by  other  parties 
that  would  not  protect  the  ciurently 
authorized  facilities  of  the  contingent 
applicants.  Such  major  change 
applications  remain,  however,  subject  to 
the  provisions  of  §§  73.3580  and  1.1111. 
The  Commission  shall  grant  contingent 
requests  for  construction  permits  for 
station  modifications  only  upon  a 
finding  that  such  action  will  promote 
the  public  interest,  convenience  and 
necessity. 

13.  Section  73.3572  is  revised  to  read 
as  follows: 

§  73.3572    Processing  of  TV  broadcast,  low 
power  TV,  TV  translator  and  TV  booster 
station  applications. 

(a)  Applications  for  TV  stations  are 
divided  into  two  groups: 

(1)  In  the  first  group  are  applications 
for  new  stations  or  major  changes  in  the 
facilities  of  authorized  stations.  A  major 
change  for  TV  broadcast  stations 
authorized  imder  this  part  is  any  change 
in  frequency  or  community  of  license 
which  is  in  accord  with  a  present 
allotment  contained  in  the  Table  of 
Allotments  (§  73.606).  Other  requests  for 
change  in  frequency  or  community  of 
license  for  TV  broadcast  stations  must 
first  be  submitted  in  the  form  of  a 
petition  for  rulemaking  to  amend  the 
Table  of  Allotments.  In  the  case  of  low 
power  TV,  TV  translator,  and  TV 
booster  stations  authorized  imder  part 
74  of  this  chapter,  a  major  change  is  any 
change  in: 

(i)  Frequency  (output  channel) 
assignment  (does  not  apply  to  TV 
boosters); 

(ii)  Transmitting  antenna  system 
including  the  direction  of  the  radiation, 
directive  antenna  pattern  or 
transmission  line; 

(iii)  Antenna  height: 

(iv)  Anteima  location  exceeding  200 
meters;  or 

(v)  Authorized  operating  power. 

(2)  However,  if  the  proposed 
modification  of  facilities,  other  than  a 
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change  in  frequency,  will  not  increase 
the  signal  range  of  the  low  power  TV, 
TV  translator  or  TV  booster  station  in 
any  horizontal  direction,  the 
modification  will  not  be  considered  a 
major  change. 

(i)  Provided  that  in  the  case  of  an 
authorized  low  power  TV,  TV  translator 
or  TV  booster  which  is  predicted  to 
cause  or  receive  interference  to  or  from 
an  authorized  TV  broadcast  station 
pursuant  to  §  74.705  or  interference 
with  broadcast  or  other  services  under 
§  74.703  or  §  74.709,  that  an  application 
for  a  change  in  output  channel,  together 
with  technical  modifications  which  are 
necessary  to  avoid  interference 
(including  a  change  in  anteima  location 
of  less  than  16.1  km),  will  not  be 
considered  as  an  application  for  a  major 
change  in  those  facilities. 

(ii)  Provided  further,  that  a  low  power 
TV,  TV  translator  or  TV  booster  station: 
authorized  on  a  chaimel  from  channel 
60  to  69,  or  which  is  causing  or 
receiving  interference  or  is  predicted  to 
cause  or  receive  interference  to  or  from 
an  authorized  DTV  station  pursuant  to 
§  74.706,  or  which  is  located  within  the 
distances  specified  below  in  paragraph 
(iii)  of  this  section  to  the  coordinates  of 
co-channel  DTV  authorizations  (or 
allotment  table  coordinates  if  there  are 
no  authorized  facilities  at  different 
coordinates],  may  at  any  time  file  a 
displacement  relief  application  for  a 
change  in  output  channel,  together  with 
any  technical  modifications  which  are 
necessary  to  avoid  interference  or 
continue  serving  the  station's  protected 
service  area.  Such  an  application  will 
not  be  considered  as  an  application  for 
a  major  change  in  those  facilities.  Where 
such  an  application  is  mutually 
exclusive  with  applications  for  new  low 
power  TV,  TV  translator  or  TV  booster 
stations,  or  with  other  nondisplacement 
relief  applications  for  facilities 
modifications,  priority  will  be  afforded 
to  the  displacement  application(s)  to  the 
exclusion  of  the  other  applications. 

(iii)(A)  The  geographic  separations  to 
co-channel  DTV  facilities  or  allotment 
reference  coordinates,  as  applicable, 
within  which  to  qualify  for 
displacement  relief  are  the  following: 

(1)  Stations  on  UHF  channels:  265  km 
(162  miles) 

(2)  Stations  on  VHF  channels  2-6:  280 
km  (171  miles) 

(3)  Stations  on  VHF  channels  7-13: 
260  km  (159  miles) 

(B)  Engineering  showings  of  predicted 
interference  may  also  be  submitted  to 
justify  the  need  for  displacement  relief. 

(iv)  Provided  further,  that  the  FCC 
may,  within  15  days  after  acceptance  of 
any  other  application  for  modification 
of  facilities,  advise  the  applicant  that 


such  application  is  considered  to  be  one 
for  a  major  change  and  therefore  subject 
to  the  provisions  of  §§  73.3522,  73.3580, 
and  1.1111  of  this  chapter  pertaining  to 
major  changes.  Such  major  modification 
applications  filed  for  low  power  TV,  TV 
translator,  TV  booster  stations,  and  for 
a  non-reserved  television  allotment,  are 
subject  to  comp>etitive  bidding 
procedures  and  will  be  dismissed  if 
filed  outside  a  specified  filing  period. 
See  47  CFR  73.5002(a). 

(b)  A  new  file  number  will  be 
assigned  to  an  application  for  a  new 
station  or  for  major  changes  in  the 
facilities  of  an  authorized  station,  when 
it  is  amended  so  as  to  effect  a  major 
change,  as  defined  in  paragraph  (a)(1)  of 
this  section,  or  result  in  a  situation 
where  the  original  party  or  parties  to  the 
application  do  not  retain  more  than 
50%  ownership  interest  in  the 
application  as  originally  filed  and 

§  73.3580  will  apply  to  such  amended 
application.  An  application  for  change 
in  the  facilities  of  any  existing  station 
will  continue  to  carry  the  same  file 
number  even  though  (pursuant  to  FCC 
approval)  an  assignment  of  license  or 
transfer  of  control  of  such  licensee  or 
permittee  has  taken  place  if,  upon 
consummation,  the  application  is 
amended  to  reflect  the  new  ownership. 

(c)  Amendments  to  low  power  TV,  TV 
translator,  TV  booster  stations,  or  non- 
reserved  television  applications,  which 
would  require  a  new  file  number 
pursuant  to  paragraph  (b)  of  this  section, 
are  subject  to  competitive  bidding 
procedures  and  will  be  dismissed  if 
filed  outside  a  specified  filing  period. 
See  47  CFR  73.5002(a).  When  an 
amendment  to  an  application  for  a 
reserved  television  allotment  would 
require  a  new  file  number  pursuant  to 
paragraph  (b)  of  this  section,  the 
applicant  will  have  the  opportunity  to 
withdraw  the  amendment  at  any  time 
prior  to  designation  for  a  hearing  if 
applicable;  and  may  be  afforded,  subject 
to  the  discretion  of  the  Administrative 
Law  Judge,  an  opportunity  to  withdraw 
the  amendment  after  designation  for  a 
hearing. 

(d)  Applications  for  TV  stations  on 
reserved  noncommercial  educational 
channels  will  be  processed  as  nearly  as 
possible  in  the  order  in  which  they  are 
filed.  Such  applications  will  be  placed 
in  the  processing  line  in  niunerical 
sequence,  and  will  be  drawn  by  the  staff 
for  study,  the  lowest  file  number  first. 
In  order  that  those  applications  which 
are  entitled  to  be  grouped  for  processing 
may  be  fixed  prior  to  the  time 
processing  of  the  earliest  filed 
application  is  begun,  the  FCC  will 
periodically  release  a  Public  Notice 
listing  applications  which  have  been 


accepted  for  filing  and  announcing  a 
date  [not  less  than  30  days  after 
issuance)  on  which  the  listed 
applications  will  be  considered 
available  and  ready  for  processing  and 
by  which  all  mutually  exclusive 
applications  and  petitions  to  deny  the 
listed  applications  must  be  filed. 

(e)(1)  The  FCC  will  specify  by  Public 
Notice,  pursuant  to  §  73.5002,  a  period 
for  filing  applications  for  a  new  non- 
reserved  television,  low  power  TV  and 
TV  translator  stations  or  for  major 
modifications  in  the  faciUties  of  such 
authorized  station. 

(2)  Such  applicants  shall  be  subject  to 
the  provisions  of  §§  1.2105  and 
competitive  bidding  procedures.  See  47 
CFR  73.5000  et  seq. 

(f)  Applications  for  minor 
modifications  for  television  broadcast, 
low  power  television  and  TV  translator 
stations,  as  defined  in  paragraph  (a)(2) 
of  this  section,  may  be  filed  at  any  time, 
unless  restricted  by  the  FCC,  and, 
generally,  will  be  processed  in  the  order 
in  which  they  are  tendered. 

(g)  TV  booster  station  applications 
may  be  filed  at  any  time.  Subsequent  to 
filing,  the  FCC  will  release  a  Public 
Notice  accepting  for  filing  and 
proposing  for  grant  those  applications 
which  are  not  mutually  exclusive  with 
any  other  TV  translator,  low  power  TV, 
or  TV  booster  application,  and 
providing  for  the  filing  of  Petitions  To 
Deny  pursuant  to  §  73.3584. 

14.  Section  73.3573  is  revised  to  read 
as  follows: 

§  73.3573    Processing  FM  broadcast 
station  applications. 

(a)  Applications  for  FM  broadcast 
stations  are  divided  into  two  groups: 

(1)  In  the  first  group  are  applications 
for  new  stations  or  for  major  changes  in 
the  facilities  of  authorized  stations.  A 
major  change  for  an  FM  station 
autborized  under  this  part  is  any  change 
in  frequency  or  community  of  license 
which  is  in  accord  with  a  present 
allotment  contained  in  the  Table  of  — 
Allotments  (§  73.202(b)).  A  licensee  or 
permittee  may  seek  the  higher  or  lower 
class  adjacent  channel,  intermediate 
fi«quency  or  co-channel  or  the  same 
class  adjacent  channel  of  its  existing  FM 
broadcast  station  authorization  by  filing 
a  minor  change  application.  Other 
requests  for  change  in  frequency  or 
commimity  of  license  for  FM  stations 
must  first  be  submitted  in  the  form  of  a 
petition  for  rulemaking  to  amend  the 
Table  of  Allotments.  Long-form 
applications  submitted  pursuant  to 
§  73.5005  for  a  new  FM  broadcast 
service  may  propose  a  higher  or  lower 
class  adjacent  channel,  intermediate 
frequency  or  co-channel.  For 
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nonconunercial  educational  FM 
stations,  a  major  change  is  any  change 
in  frequency  or  community  of  license  or 
any  change  in  power  or  antenna 
location  or  height  above  average  terrain 
(or  combination  thereof)  which  would 
result  in  a  change  of  50%  or  more  in  the 
area  within  the  station's  predicted  1 
mV/m  field  strength  contour.  (A  change 
in  area  is  defined  as  the  sum  of  the  area 
gained  and  the  area  lost  as  a  percentage 
of  the  original  area.)  A  major  change  in 
ownership  is  a  situation  where  the 
original  party  or  parties  to  the 
application  do  not  retain  more  than 
50%  ownership  interest  in  the 
appUcation  as  originally  filed. 

12)  The  second  group  consists  of 
applications  for  licenses  and  all  other 
changes  in  the  facilities  of  authorized 
stations. 

(b)(1)  The  FCC  may,  after  the 
acceptance  of  an  application  for 
modification  of  facilities,  advise  the 
applicant  that  such  appUcation  is 
considered  to  be  one  for  a  major  change 
and  therefore  subject  to  the  provisions 
of  §§  73.3522,  73.3580  and  1.1111  of 
this  chapter  pertaining  to  major 
changes.  Sudi  major  modification 
applications  in  the  non-reserved  band 
will  be  dismissed  as  set  forth  in 
paragraph  (f)(2)(i)  of  this  section. 

(2)  An  amendment  to  a  non-reserved 
band  appUcation  which  would  effect  a 
major  change,  as  defined  in  paragraph 
(a)(1)  of  this  section,  will  not  be 
accepted,  except  as  provided  for  in 
paragraph  (f)(2)(i)  of  this  section. 

(3)  A  new  file  niunber  will  be 
assigned  to  a  reserved  band  application 
for  a  new  station  or  for  major  changes 
in  the  facilities  of  an  authorized  station, 
when  it  is  amended  so  as  to  effect  a 
major  change,  as  defined  in  paragraph 
(a)(1)  of  this  section.  Where  an 
amendment  to  a  reserved  band 
appUcation  would  require  a  new  file 
number,  the  applicant  will  have  the 
opportimity  to  withdraw  the 
amendment  at  any  time  prior  to 
designation  for  hearing,  if  applicable; 
and  may  be  afforded,  subject  to  the 
discretion  of  the  Administrative  Law 
Judge,  an  opportunity  to  withdraw  the 
amendment  after  designation  for 
hearing. 

(c)  An  application  for  changes  in  the 
facilities  of  any  existing  station  will 
continue  to  carry  the  same  file  number 
even  though  (pursuant  to  FCC  approval) 
an  assignment  of  license  or  transfer  of 
control  of  such  Ucensee  or  permittee  has 
taken  place  if,  upon  consummation,  the 
application  is  amended  to  reflect  the 
new  ownership. 

(d)  If,  upon  examination,  the  FCC 
finds  that  the  public  interest, 
convenience  and  necessity  will  be 


served  by  the  granting  of  an  appUcation 
for  FM  broadcast  facilities,  the  same 
will  be  granted.  If  the  FCC  is  imable  to 
make  such  a  finding  and  it  appears  that 
a  hearing  may  be  required,  the 
procedure  given  in  §  73.3593  will  be 
followed. 

(e)  Applications  for  reserved  band  and 
Class  D  FM  broadcast  stations  will  be 
processed  Bs  nearly  as  possible  in  the 
order  in  which  they  are  filed.  Such 
appUcations  will  be  placed  in  the 
processing  line  in  nvunerical  sequence, 
and  will  be  drawn  by  the  staff  for  study, 
the  lowest  file  number  first.  In  order 
that  those  applications  which  are 
entitled  to  be  grouped  for  processing 
may  be  fixed  prior  to  the  time 
processing  of  the  earliest  filed 
application  is  begim,  the  FCC  will 
periodically  release  a  Public  Notice 
listing  appUcations  which  have  been 
accepted  for  filing  and  announcing  a 
date  (not  less  than  30  days  after 
pubUcation)  on  which  the  Usted 
applications  will  be  considered 
available  and  ready  for  processing  and 
by  which  all  mutually  exclusive 
applications  and/or  petitions  to  deny 
the  listed  applications  must  be  filed. 

(f)  Processing  non-reserved  FM 
broadcast  station  applications.  (1) 
AppUcations  for  minor  modifications 
for  non-reserved  FM  broadcast  stations, 
as  defined  in  paragraph  (a)(2)  of  this 
section,  may  be  filed  at  any  time,  unless 
restricted  by  the  FCC,  and,  generally, 
will  be  processed  in  the  order  in  which 
they  are  tendered.  The  FCC  will 
periodically  release  a  Public  Notice 
listing  those  applications  accepted  for 
filing.  Processing  of  these  applications 
will  be  on  a  "first  come/first  serve" 
basis  with  the  first  acceptable 
application  cutting  o^  the  filing  rights 
of  subsequent  applicants.  All 
applications  received  on  the  same  day 
will  be  treated  as  simultaneously 
tendered  and,  if  they  are  found  to  be 
mutually  exclusive,  must  be  resolved 
through  settlement  or  technical 
amendment.  Applications  received  after 
the  tender  of  a. lead  application  will  be 
grouped,  according  to  filing  date, 
behind  the  lead  application  in  a  queue. 
The  priority  rights  of  the  lead  applicant, 
as  against  all  other  applicants,  are 
determined  by  the  date  of  filing,  but  the 
filing  date  for  subsequent  applicants  for 
that  channel  and  community  only 
reserves  a  place  in  the  queue.  The  rights 
of  an  applicant  in  a  queue  ripen  only 
upon  a  final  determination  that  the  lead 
applicant  is  unacceptable  and  if  the 
queue  member  is  reached  and  found 
acceptable.  The  queue  will  remain 
behind  the  lead  applicant  imtil  a 
construction  permit  is  finally  granted,  at 
which  time  the  queue  dissolves. 


(2)  (i)  The  FCC  will  specify  by  PubUc 
Notice,  pursuant  to  §  73.5002(a),  a 
period  for  filing  non-reserved  band  FM 
applications  for  a  new  station  or  for 
major  modifications  in  the  faciUties  of 
an  authorized  station.  FM  appUcations 
for  new  faciUties  or  for  major 
modifications  will  be  accepted  only 
during  the  appropriate  fiUng  period  or 
"window."  AppUcations  submitted 
prior  to  the  window  opening  date 
identified  in  the  PubUc  Notice  will  be 
retimied  as  premature.  AppUcations 
submitted  after  the  specified  deadline 
will  be  dismissed  with  prejudice  as 
xmtimely. 

(u)  Such  FM  appUcants  will  be 
subject  to  the  provisions  of  §§  1.2105 
and  73.5002  regarding  the  submission  of 
the  short-form  application,  FCC  Form 
175,  and  all  appropriate  certifications, 
information  and  exhibits  contained 
therein.  FM  applicants  may  submit  a  set 
of  preferred  site  coordinates  as  a 
supplement  to  the  short-form 
application.  Any  specific  site  indicated 
by  FM  applicants  will  not  be  studied  for 
technical  acceptability,  but  will  be 
protected  from  subsequently  filed 
appUcations  as  a  full-class  faciUty  as  of 
the  close  of  the  window  filing  period. 
Determinations  as  to  the  acceptability  or 
grantability  of  an  appUcant's  proposal 
will  not  be  made  prior  to  an  auction. 

(iii)  FM  applicants  will  be  subject  to 
the  provisions  of  §§  1.2105  and 
73.5002(c)  regarding  the  modification 
and  dismissal  of  their  short-form 
applications. 

(3)  Subsequently,  the  FCC  will  release 
Public  Notices: 

(i)  identifying  the  short-form 
applications  received  during  the 
window  filing  period  which  are  foimd 
to  be  mutually  exclusive; 

(ii)  establishing  a  date,  time  and  place 
for  an  auction; 

(iii)  providing  information  regarding 
the  methodology  of  competitive  bidding 
to  be  used  in  the  upcoming  auction,  bid 
submission  and  payment  procedures, 
upfront  payment  procedures,  upfront 
payment  deadlines,  minimum  opening 
bid  requirements  and  applicable  reserve 
prices  in  accordance  with  the  provisions 
of  §73.5002; 

(iv)  identifying  applicants  who  have 
submitted  timely  upfront  payments  and, 
thus,  are  quaUfied  to  bid  in  the  auction. 

(4)  If,  after  the  close  of  the  appropriate 
window  filing  period,  a  non-reserved 
FM  allotment  remains  vacant,  the 
window  remains  closed  until  the  FCC, 
by  Public  Notice,  specifies  a  subsequent 
period  for  filing  non-reserved  band  FM 
appUcations  for  a  new  station  or  for 
major  modifications  in  the  faciUties  of 
an  authorized  station  piusuant  to 
paragraph  (f)(2)(i)  of  this  section.  If, 
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during  the  window  filing  period,  the 
FCC  receives  only  one  appUcation  for 
any  non-reserved  FM  allotment,  a 
PubUc  Notice  will  be  released 
identifying  the  non-mutually  exclusive 
appUcant,  who  will  be  required  to 
submit  the  appropriate  long-form 
appUcation  within  30  days  of  the  PubUc 
Notice  and  pursuant  to  the  provisions  of 
§  73.5005.  These  non-mutually 
exclusive  appUcations  will  be  processed 
and  the  FCC  will  periodically  release  a 
IhibUc  Notice  Usting  such  non-mutuaUy 
exclusive  appUcations  determined  to  be 
acceptable  for  filing  and  annoimcing  a 
date  by  which  petitions  to  deny  must  be 
filed  in  accordance  with  the  provisions 
of  §§  73.5006  and  73.3584  of  this 
chapter.  If  the  applicant  is  duly 
qualified,  and  upon  examination,  the 
FCC  finds  that  the  public  intefest, 
convenience  and  necessity  will  be 
served  by  the  granting  of  the  non- 
mutually  exclusive  long-form 
application,  it  will  be  granted. 

(5)(i)  The  auction  wul  be  held 
pursuant  to  the  procediues  set  forth  in 
§§  1.2101  et  seq.  and  73.5000  et  seq. 
Subsequent  to  the  auction,  the  FCC  will 
release  a  Public  Notice  announcing  the 
close  of  the  auction  and  identifying  the 
wiiming  bidders.  Wiiming  bidders  will 
be  subject  to  the  provisions  of  §§  1.2107 
and  73.5003  regarding  down  payments 
and  will  be  required  to  submit  the 
appropriate  down  payment  within  10 
business  days  of  the  PubUc  Notice. 
Pursuant  to  §§  1.2107  and  73.5005,  a 
winning  bidder  that  meets  its  down 
payment  obUgations  in  a  timely  manner 
must,  within  30  days  of  the  release  of 
the  pubUc  notice  aimouncing  the  close 
of  the  auction,  submit  the  appropriate 
long-form  appUcation  for  each 
construction  permit  for  which  it  was  the 
winning  bidder.  Long-form  appUcations 
filed  by  vtrinning  bidders  shall  include 
the  exhibits  identified  in  §  73.5005(a). 

(ii)  These  appUcations  vrill  be 
processed  and  the  FCC  will  periodically 
release  a  PubUc  Notice  Usting  such 
appUcations  that  have  been  accepted  for 
filing  and  announcing  a  date  by  which 
petitions  to  deny  must  be  filed  in 
accordance  with  the  provisions  of 
§§  73.5006  and  73.3584  of  this  chapter. 
If  the  appUcant  is  duly  quaUfied,  and 
upon  examination,  the  FCC  finds  that 
the  pubUc  interest,  convenience  and 
necessity  will  be  served  by  the  granting 
of  the  winning  bidder's  long-form 
appUcation,  a  PubUc  Notice  will  be 
issued  announcing  that  the  construction 
permit  is  ready  to  be  granted.  Each 
winning  bidder  shall  pay  the  balance  of 
its  winning  bid  in  a  lump  sum  within 
10  business  days  after  release  of  the 
PubUc  Notice,  as  set  forth  in 
§§  1.210g(a)  and  73.5003(c). 


Construction  permits  will  be  granted  by 
the  Commission  following  the  receipt  of 
the  full  payment. 

(iu)  All  long-form  appUcations  will  be 
cut-off  as  of  the  date  of  filing  with  the 
FCC  and  wiU  be  protected  from 
subsequently  Rled  long-form 
appUcations  and  rulemaking  petitions. 
Applications  will  be  required  to  protect 
all  previously  filed  commercial  and 
noncommercial  appUcations.  Winning 
bidders  filing  long-form  applications 
may  change  the  technical  proposals 
specified  in  their  previously  submitted 
short-form  appUcations,  but  such 
change  may  not  constitute  a  major 
change.  If  the  submitted  long- form 
appUcation  would  constitute  a  major 
change  from  the  proposal  submitted  in 
the  short-form  appUcation  or  the 
allotment,  the  long-form  appUcation 
will  be  returned  pursuant  to  paragraph 
(f)(2)(i)  of  this  section. 

Note  1  to  §  73.3573:  Applications  to  modify 
the  channel  and/or  class  of  an  FM  broadcast 
station  to  an  adjacent  channel,  intermediate 
frequency  (IF)  channel,  or  co-channel  shall 
not  require  any  other  amendments  to  the 
Table  of  Allotments.  Such  applications  may 
resort  to  the  provisions  of  the  Commission's 
Rules  permitting  short  spaced  stations  as  set 
forth  in  §  73.215  as  long  as  the  applicant 
shows  by  separate  exhibit  attached  to  the 
application  the  existence  of  an  allotment 
reference  site  which  meets  the  allotment 
standards,  the  minimum  spacing 
requirements  of  §  73.207  and  the  city  grade 
coverage  requirements  of  §  73.315.  This 
exhibit  must  include  a  site  map  or,  in  the 
alternative,  a  statement  that  the  transmitter 
will  be  located  on  an  existing  tower. 
Examples  of  unsuitable  allotment  reference 
sites  include  those  which  are  ofTshore,  in  a 
national  or  state  park  in  which  tower 
construction  is  prohibited,  on  an  airport,  or 
otherwise  in  an  area  which  would 
necessarily  present  a  hazard  to  air  navigation. 

Note  2  to  §  73^573:  Processing  of 
applications  for  new  low  power  educational 
FM  applications:  Pending  the  Commission's 
restudy  of  the  impact  of  the  rule  changes 
I>ertaining  to  the  allocations  of  10-watt  and 
other  low  power  noncommercial  educational 
FM  stations,  applications  for  such  new 
stations,  or  major  changes  in  existing  ones, 
will  not  be  accepted  for  filing.  Exceptions 
are:  (1]  In  Alaska,  applications  for  new  Class 
D  stations  or  major  changes  in  existing  ones 
are  acceptable  for  filing;  and  (2)  applications 
for  existing  Class  D  stations  to  change 
frequency  are  acceptable  for  filing.  In  (2), 
upon  the  grant  of  such  application,  the 
station  shall  become  a  Class  D  (secondary] 
station.  (See  First  Report  and  Order,  Docket 
20735,  FCC  78-386,  43  FR  25821. and 
Second  Report  and  Order,  Docket  20735,  FCC 
78-384, 43  FR  39704.)  Effective  date  of  this 
FOC  imposed  "freeze"  was  June  15, 1978. 
Applications  which  specify  fecilities  of  at 
least  100  watts  effective  radiated  power  will 
be  accepted  for  filing. 


Note  3  to  §  73.3573:  For  rules  on 
processing  FM  translator  and  booster 
stations,  see  §  74.1233  of  this  chapter. 

15.  Add  Subpart  I,  which  includes 
§§  73.5000  through  73.5009,  to  read  as 
foUows: 

PART  73— RADIO  BROADCAST 
SERVICES 

Sul)part  I— Competitive  Bidding  Procadures 

73.5000  Services  subject  to  competitive 
bidding. 

73.5001  Competitive  bidding  procedures. 

73.5002  Bidding  application  and 
certification  procedures;  prohibition  of 
collusion. 

73.5003  Submission  of  upfront  payments, 
doMm  payments  and  full  payments. 

73.5004  Bid  withdrawal,  default  and 
disqualification. 

73.5005  Filing  of  long-form  applications. 

73.5006  Filing  of  petitions  to  deny  against 
long-form  applications. 

73.5007  Designated  entity  provisions. 

73.5008  Definitions  applicable  for 
designated  entity  provisions. 

73.5009  Assignment  or  transfer  of  control. 

Subpart  I— Competitive  Bidding 
Procedures 

§  73.5000    Services  subject  to  competitive 
bidding. 

(a)  Mutually  exclusive  appUcations 
for  new  faciUties  and  for  major  changes 
to  existing  faciUties  in  the  foUowing 
broadcast  services  are  subject  to 
competitive  bidding:  AM;  FM;  FM 
translator;  analog  television;  low  power 
television;  and  television  translator. 
Mutually  exclusive  applications  for  new 
facilities  and  for  major  changes  to 
existing  faciUties  in  the  Instructional 
Television  Fixed  Service  (fTFS)  are  also 
subject  to  competitive  bidding.  The 
general  competitive  bidding  procediues 
found  in  47  CFR  Part  1,  Subpart  Q  wiU 
apply  unless  otherwise  provided  in  47 
CFR  Part  73  and  Part  74. 

(b)  Mutually  exclusive  appUcations 
for  broadcast  channels  in  the  reserved 
portion  of  the  FM  band  (Channels  200- 
220)  and  for  television  broadcast 
channels  reserved  for  noncommercial 
educational  use  are  not  subject  to 
competitive  bidding  procediues. 

§  73.5001    Competitive  bidding  procedures. 

(a)  Specific  competitive  bidding 
procedures  for  broadcast  service  and 
ITFS  auctions  will  be  set  forth  by  pubUc 
notice  prior  to  any  auction.  The 
Commission  may  also  design  and  test 
alternative  procedures,  including 
combinatorial  bidding  and  real  time 
bidding.  See  47  CFR  1.2103  and  1.2104. 

(b)  fne  Commission  may  utiUze  the 
following  competitive  bidding 
mechanisms  in  broadcast  service  and 
ITFS  auctions: 
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(1)  Sequencing.  The  Commission  wU 
establish  and  may  vary  the  sequence  in 
which  broadcast  service  construction 
permits  and  ITFS  licenses  will  be 
auctioned. 

(2)  Grouping.  In  the  event  the 
Commission  uses  either  a  simultaneous 
multiple  round  competitive  bidding 
design  or  combinatorial  bidding  in 
broadcast  service  or  ITFS  auctions,  the 
Commission  will  determine  which 
construction  permits  or  licenses  will  be 
auctioned  simultaneously  or  in 
combination. 

(3)  Reservation  price.  The 
Commission  may  establish  a  reservation 
price,  either  disclosed  or  undisclosed, 
below  which  a  broadcast  construction 
permit  or  ITFS  Ucense  subject  to  auction 
will  be  not  awarded. 

(4)  Minimum  and  maximum  bid 
increments.  The  Commission  may,  by 
announcement  before  or  during 
broadcast  service  or  ITFS  auctions, 
requireminimmn bid  increments  in 
dollar  or  percentage  terms.  The 
Commission  may,  by  announcement 
before  or  during  broadcast  service  or 
ITFS  auctions,  establish  maximum  bid 
increments  in  dollar  or  percentage 
terms. 

(5)  Minimum  opening  bids.  The 
Commission  may  establish  a  minimum 
opening  bid  for  each  broadcast 
construction  permit  or  ITFS  license 
subject  to  auction. 

(6)  Stopping  rules.  The  Commission 
will  estabhsh  stopping  rules  before  or 
during  multiple  round  broadcast  service 
or  ITFS  auctions  in  order  to  terminate 
the  auction  within  a  reasonable  time. 

(7)  Activity  rules.  The  Commission 
will  establl^  activity  rules  which 
require  a  minimum  amount  of  bidding 
activity.  In  the  event  that  the 
Commission  establishes  an  activity  rule 
in  connection  with  a  simultaneous 
midtiple  round  auction,  each  bidder 
will  be  entitled  to  request  and  will  be 
automatically  granted  a  certain  niunber 
of  waivers  of  such  rule  diuing  the 
auction. 

§73.5002    Bidding  application  and 
certification  procedures;  prohibition  of 
collusion. 

(a)  Prior  to  any  broadcast  service  or 
ITFS  auction,  the  Commission  will  issue 
a  public  notice  announcing  the 
upcoming  auction  and  specifying  the 
period  during  which  all  appUcants 
seeking  to  participate  in  an  auction 
must  file  their  applications  for  new 
broadcast  or  ITFS  facilities  or  for  major 
changes  to  existing  facilities.  Broadcast 
service  or  ITFS  applications  for  new 
facilities  or  for  major  modifications  will 
be  accepted  only  during  these  specified 
periods.  This  initial  and  other  public 


notices  will  contain  information  about 
the  completion  and  submission  of 
applications  to  participate  in  the 
broadcast  or  ITFS  auction,  any  materials 
that  must  accompany  the  applications, 
and  any  filing  fee  that  must  accompany 
the  applications  or  any  upfront 
payments  that  will  need  to  be 
submitted.  Such  public  notices  will 
also,  in  the  event  mutually  exclusive 
applications  are  filed  for  broadcast 
construction  permits  or  ITFS  licenses, 
contain  infonmation  about  the  method  of 
competitive  bidding  to  be  used  and 
more  detailed  instructions  on 
submitting  bids  and  otherwise 
participating  in  the  auction.  In  the  event 
applications  are  submitted  that  are  not 
mutually  exclusive  with  any  other 
application  in  the  same  service,  such 
applications  will  be  identified  by  public 
notice  and  will  not  be  subjected  to 
auction. 

(b)  To  participate  in  broadcast  service 
or  ITFS  auctions,  all  applicants  must 
timely  submit  short-form  applications 
(FCC  Form  175),  along  with  all  required 
certifications,  information  and  exhibits, 
pursuant  to  the  provisions  of  47  CFR 
1.2105(a)  and  any  Commission  public 
notices.  So  determinations  of  mutual 
exclusivity  for  auction  purposes  can  be 
made,  appUcants  for  non-table  broadcast 
services  or  for  ITFS  must  also  submit 
the  engineering  data  contained  in  the 
appropriate  FCC  form  (FCC  Form  301, 
FCC  Form  346,  FCC  Form  349  or  FCC 
Form  330).  Beginning  January  1, 1999, 
all  short-form  applications  must  be  filed 
electronically. 

(c)  Applicants  in  all  broadcast  service 
or  ITFS  auctions  will  be  subject  to  the 
provisions  of  47  CFR  1.2105(b) 
regarding  the  modification  and 
dismissal  of  their  short-form 
applications.  Notwithstanding  the 
general  applicability  of  Section 
1.2105(b)  to  broadcast  and  ITFS 
auctions,  applicants  who  file  mutually 
exclusive  major  modification 
applications,  or  mutudly  exclusive 
major  modification  and  new  station 
applications,  will  be  permitted  to  make 
amendments  to  their  engineering 
submissions  following  the  filing  of  their 
short-form  applications  so  as  to  resolve 
their  mutual  exclusivity. 

(d)  The  prohibition  of  collusion  set 
forth  in  47  CFR  1.2105(c),  which 
becomes  effective  upon  the  filing  of 
short-form  applications,  shall  apply  to 
all  broadcast  service  or  ITFS  auctions. 
Notwithstanding  the  general 
applicability  of  Section  1.2105(c)  to 
broadcast  and  ITFS  auctions,  applicants 
who  file  mutually  exclusive  major 
modification  applications,  or  mutually 
exclusive  major  modifications  and  new 
station  applications,  will  be  permitted 


to  resolve  their  mutual  exclusivities  by 
means  of  engineering  solutions  or 
settlements  during  a  Umited  period  after 
the  filing  of  short-form  applications. 
Such  period  will  be  further  specified  by 
Commission  public  notices. 

§73.5003    Submission  of  upfront 
payments,  down  payments  and  full 
payments. 

(a)  To  be  eligible  to  bid.  each  bidder 
in  every  broadcast  service  or  ITFS 
auction  shall  submit  an  upfront 
payment  prior  to  the  commencement  of 
bidding,  as  set  forth  in  any  public 
notices  and  in  accordance  with  47  CFR 
1.2106. 

(b)  Within  ten  (10)  business  days 
following  the  close  of  bidding  and 
notification  to  the  winning  bidders, 
each  winning  bidder  in  every  broadcast 
service  or  ITFS  auction  shall  make  a 
down  payment  in  an  amount  sufficient 
to  bring  its  total  deposits  up  to  twenty 
(20)  percent  of  its  high  bid(s).  as  set 
forth  in  47  CFR  1.2107(b). 

(c)  Each  winning  bidder  in  every 
broadcast  service  or  ITFS  auction  shall 
pay  the  balance  of  its  winning  bid(s)  in 
a  liunp  sum  within  ten  (10)  business 
days  after  release  of  a  public  notice 
announcing  that  the  Commission  is 
prepared  to  award  the  construction 
permit(s)  or  license(s),  as  set  forth  in  47 
CFR  1.2109(a).  If  a  winning  bidder  fails 
to  pay  the  balance  of  its  winning  bid  in 
a  lump  sum  by  the  applicable  deadline 
as  specified  by  the  Commission,  it  will 
be  allowed  to  make  payment  within  ten 
(10)  business  days  after  the  payment 
deadline,  provided  that  it  also  pays  a 
late  fee  equal  to  five  (5)  percent  of  the 
amoimt  due.  Broadcast  construction 
permits  and  ITFS  Ucenses  will  be 
granted  by  the  Commission  following 
the  receipt  of  full  payment. 

§73.5004    Bid  withdrawal,  default  and 
disqualification. 

(a)  The  Commission  shall  impose  the 
bid  withdrawal,  default  and 
disqualification  pajrments  set  forth  in  47 
CFR  1.2104(g)  upon  bidders  who 
withdraw  high  bids  diuing  the  course, 
or  after  the  close,  of  any  broadcast 
service  or  ITFS  auction,  who  default  on 
payments  due  after  an  auction  closes,  or 
who  are  disqualified.  Bidders  who  are 
found  to  have  violated  the  antitrust  laws 
or  the  Commission's  rules  in  connection 
with  their  participation  in  the 
competitive  bidding  process  may  also  be 
subject  to  the  remedies  set  forth  in  47 
CFR  1.2109(d). 

(b)  In  the  event  of  a  default  by  or  the 
disqualification  of  a  winning  bidder  in 
any  broadcast  service  or  ITFS  auction, 
the  Commission  vdll  follow  the 
procedures  set  forth  in  47  CFR  1.2109 
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(b)-(c)  regarding  the  reauction  of  the 
construction  permit(s)  or  license(s)  at 
issue. 

§  73.5005    Filing  of  long-form  applications. 

(a)  Within  thirty  (30)  days  following 
the  close  of  bidding  and  notification  to 
the  winning  bidders,  each  winning 
bidder  must  submit  an  appropriate  long- 
form  application  (FCC  Form  301,  FCC 
Form  346,  FCC  Form  349  or  FCC  Form 
330)  for  each  construction  permit  or 
license  for  which  it  was  the  high  bidder. 
Long-form  applications  filed  by  winning 
bidders  shall  include  the  exhibits 
required  by  47  CFR  1.2107(d) 
(concerning  any  bidding  consortia  or 
joint  bidding  arrangements);  §  1.2110(1) 
(concerning  designated  entity  status,  if 
applicable);  and  §  1.2112  (a)  and  (b) 
(concerning  disclosiue  of  ownership 
and  real  party  in  interest  information, 
and,  if  applicable,  disclosure  of  gross 
revenue  information  for  small  business 
applicants). 

(b)  The  long-form  application  should 
be  submitted  pursuant  to  the  rules 
governing  the  service  in  which  the 
applicant  is  a  high  bidder  and  according 
to  the  procedures  for  filing  such 
applications  set  out  by  public  notice. 
When  electronic  procediues  become 
available  for  the  submission  of  long- 
form  applications,  the  Commission  may 
require  all  winning  bidders  to  file  their 
long-form  applications  electronically. 

(c)  An  applicant  that  fails  to  submit 
the  required  long-form  application 
under  this  section,  and  fails  to  establish 
good  cause  for  any  late-filed 
submission,  shall  be  deemed  to  have 
defaulted  and  shall  be  subject  to  the 
payments  set  forth  in  47  CFR  1.2104(g). 

(d)  An  appUcant  whose  short-form 
application,  submitted  piusuant  to  47 
CFR  73.5002(b),  was  not  mutually 
exclusive  with  any  other  short-form 
application  in  the  same  service  and  was 
therefore  not  subject  to  auction,  shall 
submit  an  appropriate  long-form 
application  within  thirty  (30)  days 
follovsring  release  of  a  public  notice 
identifying  any  such  non-mutually 
exclusive  appUcants.  The  long-form 
application  should  be  submitted 
pursuant  to  the  rules  governing  the 
relevant  service  and  according  to  any 
procedvues  for  filing  such  applications 
set  out  by  public  notice.  The  long-form 
application  filed  by  a  non-mutually 
exclusive  applicant  need  not  contain  the 
additional  exhibits,  identified  in 

§  73.5005(a),  required  to  be  submitted 
with  the  long-form  applications  filed  by 
winning  bidders.  When  electronic 
procedures  become  available,  the 
Commission  may  require  any  non- 
mutually  exclusive  applicants  to  file 


thefr  long-form  applications 
electronically. 

§73.5006    Filing  of  petitions  to  deny 
against  long-form  applications. 

(a)  As  set  forth  in  47  CFR  1.2108. 

petitions  to  deny  may  be  filed  against 
the  long-form  applications  filed  by 
winning  bidders  in  broadcast  service  or 
ITFS  auctions  and  against  the  long-form 
applications  filed  by  applicants  whose 
short-form  applications  to  participate  in 
a  broadcast  or  ITFS  auction  were  not 
mutually  exclusive  with  any  other 
applicant. 

(b)  Within  ten  (10)  days  following  the 
issuance  of  a  public  notice  armouncing 
that  a  long-form  application  has  been 
accepted  for  filing,  petitions  to  deny 
that  application  may  be  filed.  Any  such 
petitions  must  contain  allegations  of  fact 
supported  by  affidavit  of  a  person  or 
persons  with  personal  knowledge 
thereof. 

(c)  An  applicant  may  file  an 
opposition  to  any  petition  to  deny,  and 
the  petitioner  a  reply  to  such 
opposition.  AUegations  of  fact  or  denials 
thereof  must  be  supported  by  affidavit 
of  a  person  or  persons  with  personal 
knowledge  thereof.  The  time  for  filing 
such  oppositions  shall  be  five  (5)  days 
from  the  filing  date  for  petitions  to 
deny,  and  the  time  for  filing  replies 
shall  be  five  (5)  days  from  the  filing  date 
for  oppositions. 

(d)  If  the  Commission  denies  or 
dismisses  all  petitions  to  deny,  if  any 
are  filed,  and  is  otherwise  satisfied  that 
an  applicant  is  qualified,  a  pubfic  notice 
vfiW  be  issued  announcing  diat  the 
broadcast  construction  permit(s)  or  ITFS 
license(s)  is  ready  to  be  granted,  upon 
full  payment  of  the  balance  of  the 
winning  bid(s).  See  47  CFR  73.5003(c). 
Construction  of  broadcast  stations  or 
ITFS  facilities  shall  not  commence  imtil 
the  grant  of  such  permit  or  license  to  the 
winning  bidder. 

§  73.5007    Designated  entity  provisions. 

New  entrant  bidding  credit.  A 
winning  bidder  that  qualifies  as  a  "new 
entrant"  may  use  a  bidding  credit  to 
lower  the  cost  of  its  winning  bid  on  any 
broadcast  construction  permit.  A  thirty- 
five  (35)  percent  bidding  credit  will  be 
given  to  a  vanning  bidder  if  it  and/or  its 
owners  have  no  recognizable  interest 
(more  than  fifty  (50)  percent  or  de  facto 
control)  in  the  aggregate,  in  any  other 
media  of  mass  communications.  A 
twenty-five  (25)  percent  bidding  credit 
will  be  given  to  a  winning  bidder  if  it 
and/or  its  owners,  in  the  aggregate,  have 
a  recognizable  interest  in  no  more  than 
three  mass  media  facilities.  No  bidding 
credit  will  be  given  if  any  of  the 
commonly  owned  mass  media  facifities 


serves  the  same  area  as  the  proposed 
broadcast  station,  or  if  the  vsrinning 
bidder  and/or  its  owners  have 
recognizable  interests  in  more  than 
three  mass  media  facilities. 

(a)  The  new  entrant  bidding  credit  is 
not  available  to  applicants  that  control, 
or  whose  owners  control,  in  the 
aggregate,  more  than  fifty  (50)  percent  of 
any  other  media  of  mass 
communications  in  the  same  area  as  the 
proposed  broadcast  faciUty.  The 
facilities  wiU  be  considered  in  the 
"same  area"  if  the  following  defined 
areas  wholly  encompass,  or  are 
encompassed  by,  the  proposed 
broadcast  or  secondary  broadcast 
facility's  relevant  contoiu': 

(1)  AM  broadcast  station — predicted 
or  measured  2mV/m  groundwave 
contour  (see  47  CFR  73.183  or  73.186); 

(2)  FM  broadcast  or  FM  translator 
station — predicted  1.0  mV/m  contour 
(see  47  CFR  73.313); 

(3)  Television  broadcast  station — 
Grade  A  contour  (see  47  CFR  73.684); 

(4)  Low  power  television  or  television 
translator  station — the  predicted, 
protected  contour  (see  47  CFR 
74.707(a)); 

(5)  Cable  television  system — the 
franchised  community  of  a  cable 
system; 

(6)  Daily  newspaper— community  of 
publication;  and 

(7)  Multipoint  Distribution  Service 
station — protected  service  area  (see  47 
CFR  21.902(d)  or  21.933). 

(b)  Unjust  enrichment.  If  a  licensee  or 
permittee  that  utilizes  a  new  entrant 
bidding  credit  imder  this  subsection 
seeks  to  assign  or  transfer  control  of  its 
license  or  construction  permit  to  an 
entity  not  meeting  the  eligibility  criteria 
for  the  bidding  credit,  the  licensee  or 
permittee  must  reimburse  the  U.S. 
Government  for  the  amoimt  of  the 
bidding  credit,  plus  interest  based  on 
the  rate  for  ten-year  U.S.  Treasury 
obligations  applicable  on  the  date  the 
construction  permit  was  originally 
granted,  as  a  condition  of  Commission 
approval  of  the  assignment  or  transfer. 
If  a  Ucensee  or  permittee  that  utilizes  a 
new  entrant  bidding  credit  seeks  to 
assign  or  transfer  control  of  a  license  or 
construction  permit  to  an  entity  that  is 
eligible  for  a  lower  bidding  credit,  the 
difference  between  the  bidding  credit 
obtained  by  the  assigning  party  and  the 
bidding  credit  for  which  the  acquiring 
party  would  qualify,  plus  interest  based 
on  the  rate  for  ten-year  U.S.  Treasury 
obligations  applicable  on  the  date  the 
construction  permit  was  originally 
granted,  must  be  paid  to  the  U.S. 
Government  as  a  condition  of 
Commission  approval  of  the  assignment 
or  transfer.  The  amount  of  the 
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reimbursement  payments  will  be 
reduced  over  time.  An  assignment  or 
transfer  in  the  first  two  years  after 
issuance  of  the  construction  permit  to 
the  winning  bidder  will  result  in  a 
forfeiture  of  one  himdred  (100)  percent 
of  the  value  of  the  bidding  credit;  during 
year  three,  of  seventy-five  (75)  percent 
of  the  value  of  the  bidding  crecfit;  in 
year  four,  of  fifty  (50)  percent;  in  year 
five,  twenty-five  (25)  percent;  and 
thereafter,  no  payment.  If  a  licensee  or 
permittee  who  utilized  a  new  entrant 
bidding  credit  in  obtaining  a  broadcast 
license  or  construction  permit  acquires 
within  this  five-year  reimbursement 
period  an  additional  broadcast  facility 
or  facilities,  such  that  the  licensee  or 
permittee  would  not  have  been  eligible 
for  the  new  entrant  credit,  the  licensee 
or  permittee  will  not  be  required  to 
reimburse  the  U.S.  Government  for  the 
amount  of  the.bidding  credit. 

§  73.5008    Definitions  applicable  for 
designated  entity  provisions. 

(a)  Scope.  The  definitions  in  this 
section  apply  to  47  (TR  73.5007,  unless 
otherwise  specified  in  that  section. 

(b)  A  medium  of  mass 
communications  means  a  daily 
newspaper;  a  cable  television  system;  or 
a  license  or  construction  permit  for  a 
television  station,  a  low  power 
television  or  television  translator 
station,  an  AM,  FM  or  FM  translator 
broadcast  station,  a  direct  broadcast 
satellite  transponder,  or  a  Multipoint 
Distribution  Service  station. 

(c)  The  owners  of  a  winning  bidder 
shall  include  the  winning  bidder,  in  the 
case  of  a  sole  proprietor;  partner, 
including  limited  or  "silent"  partners, 
in  the  case  of  a  ptirtnership;  the 
beneficiaries,  in  the  case  of  a  trust;  any 
member,  in  the  case  of  a  nonstock 
corporation  or  unincorporated 
association  with  members;  any  member 
of  the  governing  board  (including 
executive  boards,  boards  of  regents, 
commissions,  or  similar  governmental 
bodies  where  each  member  has  one 
vote),  in  the  case  of  nonstock 
corporation  or  imincorporated 
association  without  members;  and 
owners  of  voting  shares,  in  the  case  of 
stock  corporations. 

§73.5009    Assignnwnt  or  transfer  of 
control. 

(a)  The  reporting  requirement 
contained  in  47  CFR  1.2111(a)  shall 
apply  to  an  applicant  seeking  approval 
for  a  transfer  of  control  or  assignment  of 
a  broadcast  construction  permit  or 
license  within  three  years  of  receiving 
such  permit  or  license  by  means  of 
competitive  bidding. 


(b)  The  ownership  disclosure 
requirements  contained  in  47  CFR 
1.2112(a)  shall  apply  to  an  applicant 
seeking  consent  to  assign  or  transfer 
control  of  a  broadcast  construction 
permit  or  license  awarded  by 
competitive  bidding. 

PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

16.  The  authority  for  part  74 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  307,  and 
554. 

17.  Section  74.910  is  amended  by 
adding  the  two  new  entries  in  numerical 
order  to  read  as  follows: 

§  74.91 0    Part  73  application  requirements 
pertaining  to  ITFS  stations. 


§  73.3522(a)    Amendment  of  applications. 


§73.5000-73.5006    Competitive  Bidding 
Procedures. 

•        *        «        •        * 

18.  Section  74.911  is  amended  by 
revising  paragraph  (c)  and  removing 
paragraph  (d)  to  read  as  follows: 

§  74.91 1    Processing  of  ITFS  station 
applications. 

***** 

(c)(l)(i)  The  FCC  will  specify  by 
Public  Notice,  pursuant  to  §  73.5002,  a 
period  for  filing  ITFS  applications  for  a 
new  station  or  for  major  modifications 
in  the  facilities  of  an  authorized  station, 
(ii)  Such  ITFS  applicants  shall  be 
subject  to  the  provisions  of  §§  1.2105 
and  the  ITFS  competitive  bidding 
procedures.  See  47  CFR  73.5000  et  seq. 

(2)  [Reserved] 

§74.912    [Removed] 

19.  Section  74.912  is  removed. 

§74.913    [Removed] 

20.  Section  74.913  is  removed. 

21.  Section  74.1233  is  revised  to  read 
as  follows: 

§  74.1 233    Processing  FM  translator  and 
booster  station  applications. 

(a)  Applications  for  FM  translator  and 
booster  stations  are  divided  into  two 
groups: 

(1)  In  the  first  group  are  applications 
for  new  stations  or  for  major  changes  in 
the  facilities  of  authorized  stations.  In 
the  case  of  FM  translator  stations,  a 
major  change  is  any  change  in  frequency 
(output  channel),  or  change  (only  the 
gain  should  be  included  in  determining 
amoimt  of  change)  or  increase  (but  not 


decrease)  in  area  to  be  served  greater 
than  ten  percent  of  the  previously 
authorized  1  mV/m  contour.  All  other 
changes  will  be  considered  minor.  All 
major  changes  are  subject  to  the 
provisions  of  §§  73.3580  and  1.1104  of 
this  chapter  pertaining  to  major 
changes. 

(2)  In  the  second  group  are 
applications  for  licenses  and  all  other 
changes  in  the  facilities  of  the 
authorized  station. 

(b)  Applications  for  booster  stations 
and  reserved-band  FM  translator 
stations  will  be  processed  as  nearly  as 
possible  in  the  order  in  which  they  are 
filed.  Such  applications  will  be  placed 
in  the  processing  line  in  nujnerical 
sequence,  and  will  be  drawn  by  the  staff 
for  study,  the  lowest  file  number  first. 
In  order  thai  those  applications  which 
are  entitled  to  be  grouped  for  processing 
may  be  fixed  prior  to  the  time 
processing  of  the  earliest  filed 
application  is  begun,  the  FCC  will 
periodically  release  a  Public  Notice 
Usting  reserved-band  applications  that 
have  been  accepted  for  filing  and 
announcing  a  date  (not  less  than  30  days 
after  publication)  on  which  the  listed 
applications  will  be  considered 
available  and  ready  for  processing  and 
by  which  all  mutually  excliisive 
applications  and/or  petitions  to  deny 
the  listed  applications  must  be  filed. 

(c)  In  the  case  of  an  application  for  an 
instrument  of  authorization,  other  than 
a  license  pursuant  to  a  construction 
permit,  grant  will  be  based  on  the 
application,  the  pleadings  filed,  and 
such  other  matters  that  may  be  officially 
noticed.  Before  a  grant  can  be  made  it 
must  be  determined  that: 

(1)  There  is  not  pending  a  mutually 
exclusive  application  filed  in 
accordance  with  paragraph  (b)  of  this 
section. 

(2)  The  applicant  is  legally, 
technically,  financially  and  otherwise 
qualified; 

(3)  The  applicant  is  not  in  violation  of 
any  provisions  of  law,  the  FCC  rules,  or 
established  policies  of  the  FCC;  and 

(4)  A  grant  of  the  application  would 
otherwise  serve  the  public  interest, 
convenience  and  necessity. 

(d)  Processing  non-reserved  band  FM 
translator  applications.  (1)  Applications 
for  minor  modifications  for  non- 
reserved  FM  translator  stations,  as 
defined  in  paragraph  (a)(2)  of  this 
section,  may  be  filed  at  any  time,  unless 
restricted  by  the  FCC,  and,  generally, 
will  be  processed  in  the  order  in  which 
they  are  tendered.*The  FCC  will 
periodically  release  a  Public  Notice 
listing  those  applications  accepted  for 
filing.  All  minor  modification 
applications  found  to  be  mutually 
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exclusive,  must  be  resolved  through 
settlement  or  technical  amendment. 

(2)(i)  The  FCC  will  specify  by  Public 
Notice,  pursuant  to  §  73.5002(a).  a 
period  for  filing  non-reserved  band  FM 
translator  applications  for  a  new  station 
or  for  major  modifications  in  the 
facilities  of  an  authorized  station.  FM 
translator  applications  for  new  facilities 
or  for  major  modifications  will  be 
accepted  only  diuing  these  specified 
periods.  Applications  submitted  prior  to 
the  window  opening  date  identified  in 
the  Public  Notice  will  be  returned  as 
premature.  AppUcations  submitted  after 
the  specified  deadline  will  be  dismissed 
with  prejudice  as  untimely. 

(ii)  Such  FM  translator  applicants  will 
be  subject  to  the  provisions  of  §§  1.2105 
and  73.5002(a)  regarding  the  submission 
of  the  short- form  application.  FCC  Form 
175.  and  all  appropriate  certifications, 
information  and  exhibits  contained 
therein.  To  determine  which  FM 
translator  applications  are  mutually 
exclusive,  FM  translator  applicants 
must  submit  the  engineering  data 
contained  in  FCC  Form  349  as  a 
supplement  to  the  short-form 
application.  Such  engineering  data  will 
not  be  studied  for  technical 
acceptabiUty,  but  will  be  protected  from 
subsequently  filed  applications  as  of  the 
close  of  the  window  filing  period. 
Determinations  as  to  the  acceptability  or 
grantabiUty  of  an  applicant's  proposal 
will  not  be  made  prior  to  an  auction. 

(iii)  FM  translator  applicants  will  be 
subject  to  the  provisions  of  §  1.2105 
regarding  the  modification  and        » 
dismissal  of  their  short-form 
appUcations. 

(iv)  Consistent  with  §  1.2105(a). 
beginning  January  1. 1999,  all  short- 
form  applications  must  be  filed 
electronically. 

(3)  Subsequently,  the  FCC  will  release 
Public  Notices: 

(i)  identifying  the  short-form 
applications  received  during  the 
appropriate  filing  period  or  "window" 
which  are  foimd  to  be  mutually 
exclusive; 

(ii)  establishing  a  date,  time  and  place 
for  an  auction; 

(iii)  providing  information  regarding 
the  methodology  of  competitive  bidding 
to  be  used  in  the  upcoming  auction,  bid 
submission  and  payment  procedures, 
upfront  payment  procedures,  upfrx)nt 
payment  deadlines,  minimimi  opening 
bid  requirements  and  applicable  reserve 
prices  in  accordance  with  the  provisions 
of  §73.5002; 

(iv)  identifying  applicants  who  have 
submitted  timely  upfrtint  payments  and. 
thus,  are  qualified  to  bid  in  the  auction. 

(4)  If.  during  the  window  filing 
period,  the  FCC  receives  non-mutually 


exclusive  applications  for  a  non- 
reserved  FM  translator  station,  a  Public 
Notice  will  be  released  identifying  the 
non-mutually  exclusive  applicants,  who 
will  be  required  to  submit  the 
appropriate  long  form  application 
within  30  days  of  the  Public  Notice  and 
pursuant  to  the  provisions  of  §  73.5005. 
These  non-mutually  exclusive 
appUcations  will  be  processed  and  the 
FCC  will  periodically  release  a  Public 
Notice  listing  such  non-mutually 
exclusive  applications  determined  to  be 
acceptable  for  filing  and  announcing  a 
date  by  which  petitions  to  deny  must  be 
filed  in  accordance  with  the  provisions 
of  §§  73.5006  and  73.3584  of  this 
chapter.  If  the  applicants  are  duly 
qualified,  and  upon  examination,  the 
FCC  finds  that  the  public  interest, 
convenience  and  necessity  will  be 
served  by  the  granting  of  \he  non- 
mutually  exclusive  long-form 
application,  the  same  will  be  granted. 

(5)(i)  The  auction  will  be  held 
pursuant  to  the  procedures  set  forth  in 
§  1.2101.  Subsequent  to  the  auction,  the 
FCC  vfiU  release  a  Public  Notice 
announcing  the  close  of  the  auction  and 
identifying  the  winning  bidders. 
Winning  bidders  will  be  subject  to  the 
provisions  of  §  1.2107  regarding  down 
payments  and  will  be  required  to  submit 
the  appropriate  down  payment  within 
10  business  days  of  the  Public  Notice. 
Pursuant  to  §  1.2107,  a  wrinning  bidder 
that  meets  its  down  payment  obligations 
in  a  timely  manner  must,  within  30  days 
of  the  release  of  the  public  notice 
announcing  the  close  of  the  auction, 
submit  the  appropriate  long-form 
application  for  each  construction  permit 
for  which  it  was  the  winning  bidder. 
Long-form  applications  filed  by  winning 
bidders  shall  include  the  exhibits 
identified  in  §  73.5005. 

(ii)  These  applications  will  be 
processed  and  the  FCC  will  periodically 
release  a  Public  Notice  listing  such 
applications  that  have  been  accepted  for 
filing  and  annoimcing  a  date  by  which 
petitions  to  deny  must  be  filed  in 
accordance  with  the  provisions  of 
§  73.3584  of  this  chapter.  If  the 
apphcants  are  duly  qualified,  and  upon 
examination,  the  FCC  finds  that  the 
public  interest,  convenience  and 
necessity  will  be  served  by  the  granting 
of  the  winning  bidder's  long-form 
application,  a  Public  Notice  will  be 
issued  announcing  that  the  construction 
permit  is  ready  to  be  granted.  Each 
winning  bidder  shall  pay  the  balance  of 
its  winning  bid  in  a  lump  sum  within 
10  business  days  after  release  of  the 
Public  Notice,  as  set  forth  in  §  1.2109(a). 
Construction  permits  will  be  granted  by 
the  Commission  following  the  receipt  of 
the  fiill  payment. 


(iii)  All  long-form  applications  will  be 
cut-off  as  of  the  date  of  filing  with  the 
FCC  and  will  be  protected  from 
subsequently  filed  long-form  translator 
applications.  Applications  will  be 
required  to  protect  all  previously  filed 
applications.  Winning  bidders  filing 
long-form  applications  may  change  the 
technical  proposals  specified  in  their 
previously  submitted  short-form 
applications,  but  such  change  may  not 
constitute  a  major  change.  If  the 
submitted  long-form  application  would 
constitute  a  major  change  from  the 
proposal  submitted  in  the  short-form 
application  or  the  allotment,  the  long- 
form  application  will  be  returned 
pursuant  to  paragraph  (d)(2)(i)  of  this 
section. 

(e)  Selection  of  mutually  exclusive 
reserved  band  FM  translator 
applications. 

(1)  Applications  for  FM  translator 
stations  proposing  to  provide  fill-in 
service  (within  the  primary  station's 
protected  contour)  of  the  commonly 
owned  primary  station  wiU  be  given 
priority  over  all  other  applications. 

(2)  Where  applications  for  FM 
translator  stations  are  mutually 
exclusive  and  do  not  involve  a  proposal 
to  provide  fill-in  service  of  commonly 
owned  primary  stations,  the  FCC  may 
stipulate  different  frequencies  as 
necessary  for  the  applicants. 

(3)  Where  there  are  no  available 
frequencies  to  substitute  for  a  mutually 
exclusive  appUcation,  the  FCC  will  base 
its  decision  on  the  following  priorities: 

(i)  first-full-time  aural  services; 

(ii)  second  full-time  aural  services; 
and 

(iii)  other  public  interest  matters 
including,  but  not  limited  to  the  number 
of  aural  services  received  in  the 
proposed  service  area,  the  need  for  or 
lack  of  public  radio  service,  and  other 
matters  such  as  the  relative  size  of  the 
proposed  communities  and  the  growth 
rate. 

(4)  Where  the  procedures  in 
paragraphs  (e)(1),  (e)(2)  and  (e)(3)  of  this 
section  fail  to  resolve  the  mutual 
exclusivity,  the  applications  will  be 
processed  on  a  first-come-first-served 
basis. 

(FR  Doc.  98-23963  Filed  9-10-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  54  and  69 

[CC  Docket  No.  96-«5;  DA  98-1581] 

Federal-State  Joint  Board  on  Universal 
Service 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  In  this  document,  the 
Commission  clarifies  the  application  of 
the  Commission's  "lowest 
corresponding  price"  requirement  set 
forth  in  the  Universal  Service  Order,  62 
FR  32862  (June  17, 1997).  The 
Commission  clarifies  that  this 
requirement  was  not  intended  to 
preempt  state  law,  and  does  not  obligate 
carriers  to  offer  rates  that  would  violate 
state  laws. 

EFFECTIVE  DATE:  September  11. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kaylene  Shannon,  Attorney,  Common 
Carrier  Bureau.  Accounting  Policy 
Division.  (202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's 
document  released  on  August  7. 1998. 
The  full  text  of  this  dociunent  is 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239, 1919  M 
Street,  N.W.,  Washington.  D.C..  20554. 
This  document  is  also  available  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
1231  20Ui  Street,  N.W.,  Washington, 
D.C.  20036. 

I.  Background 

1.  In  the  Universal  Service  Order,  62 
FR  32862  (June  17, 1997),  the 
Commission  provided  that  schools  and 
libraries  should  be  eligible  to  apply  for 
discounted  telecommunications 
services,  Internet  access,  and  internal 
connections,  subject  to  certain 
limitations  and  conditions.  The 
Universal  Service  Order  concluded  that, 
to  ensure  that  their  lack  of  experience  in 
dealing  with  telecommunications 
providers  does  not  prevent  schools  and 
libraries  from  receiving  competitive 
prices,  service  providers  must  offer 
services  to  eligible  schools  and  libraries 
at  prices  no  higher  than  the  lowest  price 
the  provider  charges  to  similarly 
situated  non-residential  customers  for 
similar  services.  The  Commission 
clarified  that,  for  purposes  of 
determining  the  lowest  corresponding 
price,  similar  services  would  include 
those  provided  under  contract  as  well  as 
those  provided  under  tariff.  The 


Commission  established  a  rebuttable 
presumption  that  rates  offered  within 
the  previous  three  years  are 
compensatory. 

2.  In  the  Fourth  Reconsideration,  63 
FR  2093  Oanuary  13, 1998).  the 
Commission  concluded  that  earlier 
versions  of  tariffs  that  have  been 
modified  should  be  included  in  the 
comparable  rates  upon  which  the  lowest 
corresponding  rate  is  determined, 
"[ujnless  a  regulatory  agency  has  found 
that  the  tariffed  rate  should  be  changed, 
and  affirmatively  ordered  such  change. 
or  absent  a  shovnng  that  the  rate  is  not 
compensatory."  A  question  has  been 
raised  whether  the  lowest 
corresponding  rate  can  be  based  on  rates 
not  lawfully  offered  under  state  law. 

n.  Discussion 

3.  Although  the  Commission 
disagreed  with  the  general  assertion  that 
the  lowest  corresponding  price  should 
not  reflect  expired  tariffs,  the 
Commission  did  not  expressly  preempt 
state  laws  governing  what  rates  may 
lawfully  be  offered  to  eligible  schools 
and  libraries.  In  the  absence  of  such  an 
expressly  stated  intention  to  preempt, 
we  conclude  that  the  Commission  did 
not  intend  to  require  carriers  to  base  the 
lowest  corresponding  rate  on  rates  that 
may  not  lawfully  be  offered  under  state 
law.  Thus,  we  interpret  the  Fourth 
Reconsideration  as  requiring  only  that 
rates  that  may  be  offered  consistent  with 
state  law  must  be  made  available  as  the 
lowest  corresponding  price. 

III.  Ordering  Clause 

4.  Accordingly,  it  is  ordered  that, 
pursuant  to  section  4(i)  and  section  254 
of  the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i)  and  254,  and 
sections  0.91  and  0.291  of  the 
Commission's  rules,  47  CFR  0.91  and 
0.291,  the  lowest  corresponding  price 
requirement  is  clarified. 

List  of  Subjects 

47  CFR  Part  54 

Healthcare  providers.  Libraries, 
Reporting  and  recordkeeping 
requirements,  Schools, 
Telecommimications,  Telephone. 

47  CFR  Part  69 

Commimications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communication  Commission. 

Kathryn  C  Brown, 

Chief,  Common  Carrier  Bureau. 

IFR  Doc.  98-24276  Filed  ^10-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service  _^ 

50  CFR  Part  17 

RIN  1018-AB10 

Captive-bred  Wildlife  Regulation . 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule^ ^ 

SUMMARY:  The  final  rule  amends  the 
definition  of  "harass"  in  §  17.3  applied 
to  captive  wildUfe  to  exclude  generally 
accepted  animal  husbandry  practices, 
breeding  procedures,  and  provisions  of 
veterinary  care  that  are  not  likely  to 
result  in  injury  to  the  animal.  The  final 
rule  deletes  the  requirement  to  obtain  a 
CBW  registration  for  eight  species  of 
pheasants,  parakeets  of  the  species 
Neophema  splendida  and  N.  pulchella, 
the  Laysan  duck,  and  the  "generic"  or 
inter-subspecific  crossed  tiger.  This 
final  rule  will  be  followed  in  the  futvue 
by  a  new  proposed  rule  that  will  set 
forth  proposed  criteria  for  addition  to, 
or  deletion  fi-om,  the  list  of  taxa 
exempted  fi-om  registration 
requirements,  and  will  further  consider 
the  subject  of  education. 
DATES:  This  rule  is  effective  October  13, 
1998. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection  by 
appointment  at  the  Office  of 
Management  AuthorityrU.S.  Fish  and 
Wildlife  Service,  4401  N.  Fairfax  Drive, 
Room  700,  Arlington,  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teiko  Saito,  Chief,  [see  ADDRESSES 
section]  telephone  703/358-2093;  fax 
703/358-2281. 

SUPPLEMENTARY  INFORMATION:  On 
January  7, 1992,  the  Service  initiated  a 
review  of  the  Captive-bred  Wildlife 
(CBW)  regulation  (50  CFR  17.21(g)).  On 
June  11, 1993,  the  Service  followed  with 
a  proposed  rule  (58  FR  32632)  that 
included  several  proposed  changes  to 
the  CBW  regulation,  including 
elimination  of  CBW  registrations  for 
several  species  that  are  present  in  the 
United  States  in  large  numbers  and/or 
that  are  genetically  unsuitable  for 
scientifically  based  breeding  programs; 
amendment  of  the  definition  of  "harass" 
in  50  CFR  17.3  to  exclude  normal 
animal  husbandry  practices  such  as 
humane  and  healthful  care  when 
applied  to  captive  wildlife;  and  deletion 
of  education  from  the  definition  of 
"enhance"  in  §  17.3.  On  December  27, 
1993,  the  Service  published  a  final  rule 
(58  FR  68323)  that  eliminated  public 
education  through  exhibition  of  living 
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wildlife  as  the  sole  justification  for 
issuance  of  a  CBW  registration.  On  the 
same  date,  the  Service  published  a 
notice  (58  FR  68383)  that  reopened  the 
comment  period  on  the  balance  of  the 
issues  in  the  proposed  rule,  including 
the  larger  question  of  the  value 
education  provides  to  the  conservation 
of  non-native  species  in  the  wild  as  it 
applies  to  endangered  and  threatened 
species  permits  issued  under  §§  17.22 
and  17.32. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.),  and 
implementing  regulations  prohibit  any 
person  subject  to  the  jurisdiction  of  the 
United  States  from  conducting  certain 
activities  with  endangered  or  threatened, 
species  of  fish,  wildlife,  or  plants.  These 
activities  include  import,  export,  take, 
and  interstate  or  foreign  commerce.  The 
Secretary  of  the  Interior  (or  the 
Secretary  of  Commerce  in  the  case  of 
certain  marine  species)  may  permit  such 
activities,  imder  such  terms  and 
conditions  as  he/she  will  prescribe,  for 
scientific  purposes  or  to  enhance  the 
propagation  or  survival  of  the  affected 
species,  provided  these  activities  are 
consistent  with  the  purposes  of  the  Act. 
The  Secretary  of  the  Interior's  authority 
to  administer  permit  matters  relating  to 
endangered  and  threatened  species 
generally  has  been  delegated  through 
the  Director  of  the  Fish  and  Wildfife 
Service  to  the  Office  of  Management 
Authority  (OMA). 

Since  1976,  the  Service  has  been 
striving  to  achieve  an  appropriate 
degree  of  control  over  prohibited 
activities  involving  living  wildlife  of 
non-native  species  bom  in  captivity  in 
the  United  States. 

In  1978,  the  Service  aimounced  a 
review  of  regulations  on  captive-bred 
wildlife  (43  FR  16144,  April  14, 1978). 
The  notice  reiterated  the  Service's 
philosophy  on  its  approach  to  captive 
versus  wild  populations. 

The  Service  considers  the  purpose  of  the 
Act  to  be  best  served  by  conserving  species 
in  the  wild  along  with  their  ecosystems. 
Populations  of  species  in  captivity  are,  in 
large  degree,  removed  from  their  natural 
ecosystems  and  have  a  role  in  survival  of  the 
species  only  to  the  extent  that  they  maintain 
genetic  integrity  and  offer  the  potential  of 
restocking  natural  ecosystems  where  the 
species  has  become  depleted  or  no  longer 
occurs. 

Following  an  extensive  public  review 
in  1978  and  1979.  the  Service  pubHshed 
a  final  rule  (44  FR  54002.  September  17, 
1979)  that  established  the  Captive-bred 
Wildlife  (CBW)  registration  system  The 
final  rule  amended  regulations  in  50 
CFR  17.21  by  adding  §  17.21(g),  which 
granted  general,  conditional  permission 
to  take;  export  or  re-import;  deliver. 


receive,  carry,  transport,  or  ship  in  the 
course  of  a  commercial  activity;  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  non-native  endangered 
or  threatened  wildlife  that  is  bred  in 
captivity  in  the  United  States.  In  other 
words,  the  regulation  itself  contains  the 
permit.  For  persons  or  institutions  to 
operate  under  that  permit,  certain 
conditions  must  be  met,  including  that 
the  person  or  institution  mtist  first 
register  with  the  Service.  Authorization 
for  the  Service  to  collect  information 
from  persons  wanting  to  register  was 
submitted  and  approved  by  the  Office  of 
Management  and  Budget  under  the 
clearance  number  of  1018-0093. 

Unless  an  exception  is  made  under 
§  17.21(g)(5),  the  CBW  system  apphes 
only  to  species  that  do  not  include  any 
part  of  the  United  States  (as  defined  in 
50  CFR  part  10)  in  their  natural 
geographic  distribution.  Additionally, 
the  individual  specimens  must  have 
been  bom  in  captivity  in  the  United 
States.  The  registration  authorizes 
interstate  purchase  and  sale  only 
between  entities  that  each  hold  a 
registration  for  living  wildlife  of  the 
taxon  concerned.  Interstate  or  foreign 
commere,  in  the  coiuse  of  commercial 
activity,  with  respect  to  non-living 
wildlife  is  not  authorized  under  a  CBW 
registration.  To  conduct  such  activities, 
separate  permits  must  be  appUed  for 
under  the  appropriate  regulations  for 
endangered  or  threatened  wildlife  at  50 
CFR  17.22  or  50  CFR  17.32. 

The  1979  final  mle  also  amended  the 
definition  of  "enhance  the  propagation 
or  siuvival"  of  wildlife  in  captivity  to 
include  a  wide  range  of  normal  animal 
husbandry  practices  used  to  maintain 
self-sustaining  and  genetically  viable 
stocks  of  wildlife  in  captivity. 
Specifically  included  in  those  practices 
were  "culUng"  and  "euthanasia".  Other 
aspects  of  the  definition  of  "enhance" 
that  were  codified  in  1979  and  are  still 
used  today  include  acciunulation  and 
holding  and  transfer  of  animals  not 
immediately  needed  or  suitable  for 
propagative  or  scientific  purposes  (50 
CFR  17.3). 

The  above  definition  is  foimd  in 
subpart  A,  the  General  Provisions  of 
part  17.  Therefore,  it  applies  not  only  to 
CBW  registrations,  but  to  all  endangered 
and  threatened  species  permits  for 
captive  wildlife  issued  under  §§  17.22 
and  17.32. 

After  12  years'  experience  with  the 
system,  the  Service  began  another 
review  with  a  notice  of  intent  to  propose 
a  mle.  published  on  January  7, 1992  (57 
FR  548).  The  notice  discussed  problems 
the  Service  was  experiencing  with  the 
system  and  offered  for  discussion  three 
options  intended  to  show  the  range  of 


possible  actions  that  might  be  taken. 
These  ranged  from  no  action  (no  change 
in  the  system)  to  complete  elimination 
of  the  CBVi  registration  process.  The 
notice  also  questioned  whether  the  term 
"harass"  as  defined  in  §  17.3  applied  to 
captive-bom  wildhfe,  and  whether 
education  of  the  American  public 
through  exhibition  of  living,  non-native 
wildlife  actually  accomplished 
measiu^ble  enhancement  of  the  survival 
of  the  affected  species  in  the  wild.  Three 
options  for  dealing  with  education  were 
presented,  ranging  from  no  change  in 
the  existing  definition  to  deleting 
education  as  a  justification  for  permits 
and  CBW  registrations. 

It  should  be  noted  here  that  while  the 
preamble  to  the  proposed  rule  referred 
to  "captive-bom  wildlife"  in  the  context 
of  the  discussion  of  the  proposed 
amendment  of  the  term  "harass",  the 
proposed  ndemaking  language  refers  to 
"captive  wildlife".  This  was,  and  is.  the 
Service's  intent.  Therefore,  the  rest  of 
this  discussion  is  in  terms  of  "captive 
wildlife"  to  make  it  agree  with  both 
proposed  and  final  rulemaking 
language. 

Public  comments  and  suggestions 
were  solicited.  Written  responses  were 
received  fit)m  942  individuals, 
institutions,  and  organizations. 

After  review  of  comments  received, 
the  Service  published  a  proposed  rule 
on  June  11, 1993  (58  FR  32632),  Uiat 
proposed  several  changes  to  §  17.21(g): 
Elimination  of  registration  for  several 
species  that  are  present  in  the  United 
States  in  large  nimibers  and/or  that  are 
genetically  unsuitable  for  scientifically 
based  breeding  programs;  restriction  of 
eligibility  for  CBW  registrations  to  those 
entities  that  are  participants  in  an 
approved  responsible  cooperative 
breeding  program  for  the  taxon  """ 

concerned;  amendment  to  the  definition 
of  "harass"  in  §  17.3  to  exclude  normal 
animal  husbandry  practices  such  as 
humane  and  healthful  care  when 
applied  to  captive  wildlife;  and,  the 
conditional  deletion  of  education  from 
the  definition  of  "enhance"  in  §  17.3. 

On  December  27, 1993,  the  Service 
published  a  final  mle  (58  FR  68323)  that 
was  limited  to  the  narrow  issue  of 
education  as  it  relates  to  the  CBW 
system.  That  mle  eliminated  public 
education  through  exhibition  of  living 
wildlife  as  the  sole  justification  for 
issuance  of  a  CBW  registration  under 
§  17.21(g).  That  decision  was  based  on 
the  Service's  belief  that  the  scope  of  the 
CBW  system  should  be  revised  to  relate 
more  closely  to  its  original  intent,  i.e., 
the  encouragement  of  responsible 
breeding  that  is  specifically  designed  to 
help  conserve  the  species  involved.  On 
the  same  date,  the  Service  published  a 
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notice  (58  FR  68383)  that  reopened  the  Some  felt  that  terms  such  as  "normal", 

comment  period  on  the  balance  of  the  "adequate",  "safe",  and  "healthful"  are 

issues  in  the  proposed  rule,  including  vague,  subjective,  and  amenable  to 

the  larger  question  of  the  value  that  widely  varying  interpretation.  Vuioiis 

education  provides  to  the  conservation  suggestions  for  rewording  the  definition 

of  non-native  species  in  the  wild  as  it  were  offered, 
applies  to  endangered  and  threatened  Response:  The  Service  a^es  and 

species  permits  issued  under  §§  17.22  believes  that  the  revised  definition  in 

^^  ^7  32  this  final  rule  reduces  subjectivity  to  the 

extent  possible. 
Information  and  Comments  Comment:  Some  commenters  objected 

A  total  of  1 .269  sets  of  written  to  a  change  in  the  definition  of  "harass", 

information  and  comments  were  Some  believed  that  the  change  created 

received  from  individuals,  institutions.  a  broad  exception  to  the  prohibiUon 

and  organizations  in  response  to  the  against  harassment.  One  commenter 

proposed  rule  and  during  the  re-opened  suggested  that  any  concerns  over  the 

comment  period.  Some  commenters  definition  be  addressed  through  specific 

responded  both  times.  permit  restrictions  for  individual 

Of  comments  received,  some  450  were  permittees  and  registi-ants,  Uius  tailonng 

form  letters,  patterned  responses,  or  protection  to  the  particular  affected 

multiple  signatures  on  letters  or  species.         ^     „      .     .    ,.         ^l. 
petitions.  Opinions  expressed  on  Response:  The  Service  beheves  dus 

specific  issues  are  summarized  as  approach  could  result  m  the  need  for 

follows  (a  number  of  letters  offered  preparing  husbandry  manuals  for  each 

comments  on  more  than  one  issue):  species  and  would  not  result  m  a 

commensurate  benefit  to  the  species.  1  o 

Retain  education  as  part  of  the  evaluate  facilities  and  care  provided  by 

definition  of  enhancement  of  applicants,  the  Service  will  continue  to 

survival  of  the  species 1,165       ff  >  _,„  „„„v  „o  ♦!,» 

Retain  education,  but  establish  consult  with  experts  such  as  the 

guidelines 29  Department  of  Agnculture  s  Ammal  and 

Delete  education 10  Plant  Health  Inspection  Service,  which 

Require  CBW  registrants  to  participate  is  charged  with  administering  the 

in  a  responsible  cooperative  Animal  Welfare  Act,  and  knowledgeable 

breeding  program 17  persons  in  the  zoo  and  aquarium 

Do  not  require  participation  in  a  communities  and  the  private  sector,  as 

responsible  cooperative  breeding  needed 

pro-am..... 77        Comment:  Several  commenters 

"^^^SfnoratlnSulndry  recommended  amending  the  definition 

practices  for  captive  wildlife 18  of  "take    to  apply  only  to  animals  from 

Do  not  change  definition  of  "harass"  the  wild.  This  is  based  on  the  concern 

3  that  holding  animals  in  captivity  or 

Replace  CBW  registration  with  transferring  them  for  breeding 

rebuttable  presumption 2    opportunities  could  be  construed  as  a 

Do  not  use  rebuttable  presumption 37     "taking". 

Completely  deregulate  captive-bred  Response:  "Take"  was  defined  by 

wildlife 36    Qjugpess  i^  Section  3  of  die  Act  as 

Deregulate  interstate  commerce  m  .   •*  "to  harass,  harm,  pursue,  hunt. 

E..^^::;^Z\;:^^l;;;;: ''    shoot,  wound.  kiU  trap,  c^ptuje.  or 

registration  requirements  as  collect*  *   *"  endangered  or  tiireatened 

proposed 26    wildlife,  whether  wild  or  captive. 

Exempt  some  species  but  not  all  of  the  Therefore,  the  definition  can  be  clarified 

proposed  taxa 13    by  further  defining  its  component  terms, 

Exempt  no  species 2    ^ut  the  statutory  term  cannot  be 

Because  the  Service  has  decided  to  changed  administratively, 

reformulate  its  proposal  concerning  The  purpose  of  amending  tiie 

deletion  of  education  from  die  Service's  definition  of  "harass"  is  to 

definition  of  "enhancement",  die  exclude  proper  animal  husbandry 

discussion  below  deals  only  with  practices  diat  are  not  likely  to  result  m 

comments  on  otiier  aspects  of  die  injury  fi^m  die  prohibition  against 

proposed  rule.  Comments  concerning         "take".  Since  captive  animals  can  be 
education  are  being  considered  and  will     subjected  to  improper  husbandry  as 
be  die  subject  of  a  Federal  Register  well  as  to  harm  and  odier  taking 

notice  at  a  later  date.  activities,  die  Service  considers  it 

prudent  to  maintain  such  protections. 
Comments  Concerning  Definitions  consistent  widi  Congressional  intent. 

Comment:  Commenters  generally  Comment:  One  comment  was  that  the 

favored  changing  the  definition  of  Service  is  not  authorized  to  treat 

"harass"  to  exclude  normal  animal  members  of  a  particular  species 

husbandry  practices  for  captive  wildUfe.     differently  based  on  whether  the 


specimen  is  wild  or  held  in  captivity; 
the  Act's  protections  are  afforded  to 
whole  species  of  endangered  and 
threatened  animals  and  their  habitats. 

Response:  It  is  true  that  the  Act 
appUes  to  all  specimens  that  comprise 
a  "species"  (as  defined  in  the  Act)  that 
has  been  listed  as  endangered  or 
threatened,  and  in  general  does  not 
distinguish  between  wild  and  captive 
specimens  thereof.  However,  the 
definition  of  "take"  in  the  Act  clearly 
applies  to  individual  specimens  or 
groups  of  specimens,  and  the  captive  or 
non-captive  status  of  a  particular 
specimen  is  a  significant  factor  in 
determining  whether  particular  actions 
would  "harass"  that  specimen  or 
whether  such  actions  would  "enhance 
the  propagation  or  survival"  of  the 
species.  The  Service  believes  that  ample 
authority  is  provided  by  the  Act  to 
adopt  the  regulatory  amendments  set 
out  in  this  final  rule  as  a  proper 
interpretation  of  the  statutory  provisions 
of  the  Act. 

To  decide  otherwise  would  place 
those  persons  holding  captive 
specimens  of  a  listed  species  in  an 
untenable  position.  If  providing  for  the 
maintenance  and  veterinary  care  of  a 
live  animal  were  considered  to  be 
"harassment",  those  persons  holding 
such  specimens  in  captivity  would  be 
forced  to  obtain  a  permit  or  give  up 
possession  since  any  failure  to  provide 
proper  care  and  maintenance  would  be 
an  unlawful  "taking".  Since  Congress 
chose  not  to  prohibit  the  mere 
possession  of  lawfully-taken  listed 
species  in  Section  9(a)(1)  of  the  Act.  the 
Service  believes  that  congressional 
intent  supports  the  proposition  that 
measures  necessary  for  the  proper  care 
and  maintenance  of  listed  wildlife  in 
captivity  do  not  constitute 
"harassment"  or  "taking". 

Comments  Concerning  CBW  Questions 

Comment:  Responses  showed  over- 
whelming opposition  to  a  rebuttable 
presumption,  usually  based  on  the 
argument  that  it  would  in  effect  mean 
that  a  person  was  considered  guilty 
until  proven  innocent. 

Response:  The  Service  does  not  agree 
with  this  assessment.  As  discussed  in 
detail  in  the  preamble  to  the  proposed 
rule  a  rebuttable  presumption  is  not  a 
presumption  of  guilt.  Section  10(g)  of 
the  Act  imposes  a  burden  of  proof  on 
any  person  claiming  the  benefit  of  an 
exemption  or  permit  under  the  Act. 
Thus,  the  final  regulation  requires 
persons  claiming  benefit  of  exception  at 
§  17.21(g)  to  maintain  records  and  make 
them  available  for  inspection  at 
reasonable  hours  by  law  enforcement 
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officials  as  prescribed  by  50  CFR  13.46 
and  13.47  to  document  legal  activities. 

Comment:  A  few  commenters  favored 
completely  deregulating  captive-bred 
wildlife.  However,  most  commenters 
thought  the  Service  should  deregulate 
and  exempt  only  certain  non-native 
species  from  the  CBW  registration 
requirements. 

Response:  The  Service  agrees  that  it  is 
best,  at  this  time,  to  delete  the 
registration  requirement  for  species  that 
are  known  to  b«  in  the  United  States  in 
large  numbers  and  breeding  well,  and/ 
or  are  genetically  unsuitable  for 
scientific  breeding  programs. 

Comment:  Commenters  generally 
favored  efforts  by  the  Service  to  lessen 
the  regulatory  and  paperwork 
requirements  for  interstate  breeding 
transactions  with  captive-bred  wildlife. 
Many  believed  that  die  current 
regulations  for  interstate  commerce 
were  the  cause  of  inbreeding  and 
hybridization  of  certain  species  within 
their  State.  Some  stated  that  a  change  to 
the  regulations  would  increase  interstate 
breeding  transactions  resulting  in  better 
management  of  captive  populations. 

Response:  The  Service  agrees  that 
provisions  of  the  final  rule  vfiU  faciUtate 
interstate  breeding  transactions  with 
exempted  species,  and  thereby,  increase 
successful  breeding  and  maintenance  of 
these  endangered  and  threatened 
species. 

Comment:  Seventy-seven  commenters 
opposed  and  seventeen  favored  the 
proposal  to  restrict  CBW  registrations  to 
those  entities  that  participate  in  an 
organized  breeding  program.  Most  of 
those  opposed  were  concerned  that 
currently  there  are  very  few  organized 
programs  other  than  the  Species 
Survival  Plans  (SSP)  of  the  American 
Zoo  and  Aquarium  Association  (AZA). 
As  private  breeders  or  non-AZA 
member  institutions,  they  might  have 
difficulty  gaining  approval  to  participate 
in  an  SSP.  Another  objection  was  that 
SSP's  do  not  exist  for  most  species  and 
that  it  would  be  unrealistic  to  estimate 
more  than  80-100  programs  by  the  year 
2000.  Some  commented  to  the  effect 
that  the  proposed  rule  would  create  a 
monopoly  on  the  part  of  the  entity  that 
would  approve  programs  and  would 
mandate  a  bureaucratic  nightmare. 
Another  concern  was  the  cost  and 
difficulty  of  developing  and  maintaining 
new  breeding  programs  as  opposed  to 
participating  in  those  already  in  place. 

One  commenter  noted  that  the 
proposal  doesn't  meet  Vice  President 
Gore's  goal  of  reducing  regulatory 
burden  and  unnecessary  paperwork;  it 
actually  creates  a  new  layer  of 
regulatory  oversight  and  adds  potential 
for  litigation  by  those  who  disagree  with 


the  Service's  decisions  regarding  those 
programs  or  participants  that  do  or  do 
not  qualify.  Another  comment  was  that 
the  Service  couldn't,  in  effect,  deny  a 
permit  to  one  who  was  refused 
participation  in  a  breeding  program 
without  allowing  the  exercise  of  the 
appeal  process;  this  would  constitute 
abdication  of  the  Service's 
responsibility  to  a  private  group  or 
institution. 

Some  commenters  also  questioned 
what  would  happen  if  there  were  two 
applications  for  approval  of  a  program 
for  the  same  species;  some  said  there 
should  oidy  be  a  single  program  for  each 
species/subspecies,  while  others  argued 
that  more  than  one  program  should  be 
allowed.  Finally,  it  was  pointed  out  that 
the  goal  should  not  be  to  develop  a 
single  well-managed  genetically  diverse 
and  self-sustaining  population.  A 
species  can  be  managed  for  either 
retention  of  alleles  or  of  heterozygosity, 
and  possibly  both  management  schemes 
could  be  correct. 

Response:  While  the  Service  believes 
that  the  concept  embodied  in  the 
proposal  is  theoretically  soimd.  the 
proposal  has  been  deleted  bom  this 
final  rule.  The  practical,  socio- 
economic, and  biological  problems 
inherent  in  attempting  to  manage  such 
an  effort  in  an  effective  and  equitable 
manner  could  result  in  a  significant 
increase  in  workload  and  paperwork. 
There  is  a  potential  for  agency  decisions 
to  be  perceived  as  unfair  or  biologically 
improper.  Such  a  situation  might  give 
rise  to  frequent  appeals  and  litigation, 
that  would  add  to  the  burden  on  the 
public  and  the  Service  while 
contributing  litUe  to  management  of 
captive-bred  wildlife. 

Comment:  The  proposal  to  exempt 
certain  species  from  CBW  registration 
requirements  elicited  142  comments,  of 
which  101  recommended  either 
complete  deregulation  of  captive-bred 
wildlife  or  at  least  of  interstate 
commerce  in  such  animals.  The 
proposal  was  supported  by  26 
commentera  and  opposed  by  2.  Thirteen 
other  commenters  favored  or  opposed 
some,  but  not  all  of  the  taxa  proposed 
for  exemption.  The  majority  of  the  latter 
were  concerned  about  exempting 
generic  tigers  because  it  might 
encourage  uncontrolled  breeding  and 
further  hybridization  for  commercial 
sales  and  exploitation.  A  related 
concern  was  that  purebred  tigers  might 
be  "laundered"  as  generic  in  order  to 
avoid  regulation,  thus  losing  potentially 
valuable  breeders  from  the  SSP's  for  the 
various  subspecies. 

Response:The  Service  befieves  that 
the  breeding  of  generic  tigers  has  not 
been  affected  by  the  CBW  system.  Those 


who  hold  CBW  registrations  can  legally 
purchase  and  sell  generic  tigers  in 
interstate  commerce.  Non-commercial 
interstate  transfers  (e.g.,  breeding  loans, 
donations)  are  not  prohibited.  As 
pointed  out  in  the  notice  of  intent  to 
propose  rule  (57  FR  548),  generic  tigers 
can  be  found  in  most  of  the  50  states, 
and  intrastate  commerce  is  not 
regulated.  The  Service  does  not  believe 
that  "laundering"  of  purebred  tigers  as 
generic  animals  in  order  to  avoid 
regulation  would  be  widespread,  since 
so  doing  would  decrease  the  value  of 
the  animals  in  most  cases.  Further, 
those  who  would  do  this  would 
probably  not  be  likely  participants  in 

SSP's  for  purebred  tiger  subspecies 

Comment:  Two  commenters  who 
generally  supported  the  exemption  for 
pheasants  argued  that  several  species 
are  not  present  in  the  United  States  in 
large  numbers  (if  at  all),  and  therefore 
those  species  should  continue  to  be 
regulated  under  the  CBW  system.  These 
species  are:  Edwards,  cheer,  Swinhoe's, 
Mikado,  imperial,  and  white  eared 
pheasants;  Sclater's  and  Chinese 
monals;  and  Blyth's,  Cabot's,  and 
western  tragopans. 

Response:  Based  on  the  1993  survey 
conducted  by  the  American  Pheasant 
and  Waterfowl  Society  (482 
respondents,  or  the  equivalent  of  nearly 
25%  of  APWS  membership),  several  of 
these  species  do  have  low  captive 
populations:  Imperial  pheasant — 0; 
Sclater's  monal — 0;  western  tragopan — 
25;  Blyth's  tragopan— 32;  and  Cabot's  - 
tragopan — 75.  Therefore,  these  species 
will  not  be  exempted  bom  the  CBW 
registration  requirements  at  this  time.  Of 
the  other  10  species  to  be  exempted,  the 
sample  shows  numbers  of  222  or  more. 
As  stated  in  the  proposed  rule,  it  is 
impossible  to  project  total  pheasant 
populations  in  the  United  States  with 
any  certainty  due  to  possible  sampling 
bias,  plus  the  fact  that  there  is  probably 
a  significant  number  of  pheasant 
breeders  who  do  not  belong  to  the 
APWS. 

Comment:  One  objection  to 
exemption  was  received  for  each  of  the 
following:  Laysan  duck,  white-winged 
wood  duck,  and  Neophema. 

Response:  The  APWS  survey 
indicates  healthy  captive  populations  of 
the  Laysan  duck  (445)  and  the  white- 
winged  wood  duck  (278);  therefore,  they 
will  be  exempted  bom  CBW  registration 
requirements. 

The  1991  Psittadne  Captive  Breeding 
Survey,  done  by  World  Wildlife  Fund  in 
collaboration  with  the  American 
Federation  of  Aviculture,  concludes  that 
serious  thought  should  be  given  to 
downlisting  or  delisting  the  captive 
stocks  of  Neophema  splendida  and  N. 
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pulchella  because  the  survival  of  these 
species  in  captivity  appears  assured  if 
inbreeding  can  be  minimized.  Both  1990 
and  1991  censuses  showed  that  these 
species  are  well  represented  and  are 
breeding  well  in  captivity.  In  1991. 114 
pairs  of  N.  splendida  hatched  337  eggs, 
and  61  pairs  of  N.  pulchella  hatched  266 
eggs.  Thus,  these  species  are  exempted 
by  this  final  rule. 

Comment:  No  criteria  were  provided 
for  the  addition  or  deletion  of  taxa  from 
the  list  exempted  from  the  CBW 
registration  requirement. 

Response:  The  Service  believes  that  a 
case-by-case  determination  of  eligibility, 
consistent  with  the  provisions  of  the  Act 
and  the  public  notice  and  comment 
proceduje,  is  adequate  for  the  small 
number  of  species  that  will  be 
considered  for  exemptions.  In  the  near 
future,  the  Service  will  propose  a  new 
rule  that  sets  criteria  for  adding  or 
deleting  taxa  from  the  list  exempted 
firom  the  CBW  registration  requirements. 
The  Service  will  solicit  comments  from 
the  public  on  the  proposed  rule  to 
ensure  that  the  proposal  is  as  accurate 
iuid  effective  as  possible. 

Comment:  The  proposed  exemptions 
from  registration  requirements  violate 
the  notice,  comment,  and  finding 
provisions  of  sections  10(c)  and  (d)  of 
the  Act. 

Response:  The  proposed  exemptions 
make  no  change  in  existing  CBW 
procedures  concerning  notice  and 
review.  Section  17.21(g)(1)  contains  a 
general  permit  issued  to  "any  persop". 
The  question  involved  here  is  whether 
entities  (permittees)  holding  the 
exempted  taxa  would  be  required  to 
register  with  the  Service.  Thus,  the  new 
exemptions  represent  changes  to  the 
terms  of  the  existing  genered  permit,  and 
public  notice  and  comment  procedures 
have  been  observed  in  developing  those 
changes. 

Comment:  The  proposed  exemptions 
improperly  do  away  with  the  Act's 
requirement  that  listed  species  be  held 
for  scientific  purposes  or  to  enhance  the 
propagation  or  survival  of  the  species. 

Response:  The  proposed  rule  did  not 
specify  that  the  purpose  of  activities 
with  species  from  taxa  where  the  holder 
is  exempted  from  registrating  must  be 
for  the  enhancement  of  propagation  or 
survival  of  the  species.  This  final  rale 
now  includes  such  language  in  the 
regulation  at  §  17.21(g)(6)(i).  Captive 
U.S.  stocks  of  taxa  to  be  exempted  from 
the  CBW  registration  requirement  are 
characterized  by  large  numbers  of 
specimens  and  successful  breeding 
efforts;  therefore,  their  survival  in 
captivity  appears  assured.  The  fact  that 
these  stocks  are  sufficient  to  satisfy 
demand  is  evidenced  by  little  or  no 


demand  for  additional  specimens  from 
the  wild.  Computerized  permit  records 
show  that  in  the  3-year  period  1991  to 
1993,  there  were  no  imports  of  wild 
specimens  of  any  of  these  taxa  (for  the 
pheasants,  there  have  been  no  requests 
for  such  imports  since  1986). 
Importation  of  wild-caught  specimens  of 
these  taxa  for  breeding  purposes  could 
be  approved  only  in  imusual 
circumstances,  including  a  definitive 
showing  of  need  for  new  bloodlines  that 
could  only  be  satisfied  by  wild  animals. 
A  determination  would  have  to  be  made 
that  the  status  of  the  wild  population 
would  safely  allow  limited  taking. 
Preference  would  be  given  to  imports  of 
captive-bom  specimens  of  the  exempted 
taxa.  The  importation  of  either  wild- 
caught  specimens  or  specimens  bom  in 
captivity  outside  the  United  States 
would  continue  to  require  permits 
under  section  10  of  the  Act  as  well  as 
the  Convention  on  International  Trade 
in  Endangered  Species. 

Comment:  In  tne  final  mle  pubfished 
on  December  27. 1993  (58  FR  68323). 
§  17.21(g)(1)  was  amended  to  state  that 
the  principal  purpose  of  activities  with 
animals  regulated  imder  the  CBW 
system  must  be  to  facilitate  captive 
breeding.  Section  17.21(g)(l)(ii)  requires 
that  the  purpose  be  to  enhance  the 
propagation  or  survival  of  the  species. 
This  double  requirement  is  confusing 
and  apparently  redundant. 

Response:  The  Service  agrees.  The 
purpose  of  the  wording  added  to 
§  17.21(g)(1)  was  to  indicate  that  public 
education  could  not  be  used  as  the  sole 
basis  for  justifying  issuance  of  a  CBW 
registration  for  species  that  do  not 
qualify  for  the  exempted  taxa  list.  The 
text  of  this  final  mle  has  been  revised 
to  clarify  this  issue. 

Comment:  An  objection  was  made 
that  the  proposed  rule  would  require 
entities  such  as  circuses  to  show  that 
permanent  exports  of  generic  tigers 
would  be  for  the  purpose  of 
enhancement  of  propagation  or  survival 
of  the  species  in  accordance  with 
§  17.21(g)(4).  This  does  not  make  sense, 
since  the  Service  has  concluded  that 
inter-subspecific  crossed  or  generic 
tigers  have  no  value  in  terms  of 
preserving  the  species  through 
propagation  because  they  no  longer 
have  the  same  genetic  makeup  as  wild 
populations. 

Response:  The  Service  agrees  that 
generic  or  inter-subspecific  crossed 
tigers  cannot  be  used  for  enhancement 
of  propagation  of  the  species.  However, 
they  can  be  used  in  a  manner  that 
should  enhance  survival  of  the  species 
in  the  wild.  Examples  include 
exhibition  in  a  manner  designed  to 
educate  the  pubfic  about  the  ecological 


role  and  conservation  needs  of  the 
species  and  satisfaction  of  demand  for 
tigers  so  that  wild  specimens  or  captive 
purebred  subspecies  are  not  used. 

Export  of  any  of  the  exempted  taxa 
will  continue  to  require  appropriate 
CITES  docimientation  xmder  50  CFR 
part  23.  The  information  required  by 
§  17.21(g)(4)  can  be  submitted  with  the 
CITES  application,  as  is  cvurent 
practice. 

Discussion  of  Final  Rule 

This  final  rule  revises  existing  §§  17.3 
and  17.21(g).  These  revisions  and  their 
effects  are  discussed  below: 

1.  "Harass"  imder  the  definition  of 
"take  in  §  17.3  is  an  act  or  omission  that 
creates  the  likelihood  of  injury  by 
annoying  wildlife  to  such  an  extent  as 
to  significantly  dismpt  normal  behavior 
pattems.  The  applicability  of  this 
concept  to  captive-held  animals  has 
been  imclear.  since  himian  activities, 
including  normal  husbandry  practices, 
provided  in  caring  for  captive-held 
wildlife  in  all  probability  dismpt 
behavior  pattems. 

In  light  of  this,  the  definition  of 
"harass"  in  50  CFR  17.3  is  modified  to 
'  exclude  normal  animal  husbandry 
practices  that  are  not  likely  to  result  in 
injury  such  as  hiunane  and  healthful 
care  when  applied  to  captive  wildlife. 
While  no  permit  is  required  to  possess 
lawfully  acquired  listed  wildlife,  a 
person  cannot  possess  wildlife  without 
doing  something  to  it  that  might  be 
construed  as  harassment  under  a  literal 
interpretation  of  the  definition  in  use 
since  1979,  e.g..  keep  it  in  confinement, 
provide  veterinary  care.  etc.  Under  this 
scenario,  a  person  who  legally 
possessed  wildlife  without  a  permit 
could  be  considered  in  violation  of  the 
prohibition  against  harassment  imless 
they  obtained  a  specific  permit  that 
authorized  them  to  conduct  normal 
animal  husbandry  activities.  Had 
Congress  intended  this  result,  the 
prohibition  on  possession  in  section  9  of 
the  Act  would  not  have  been  limited  to 
endangered  species  taken  in  violation  of 
the  Act. 

However,  maintaining  animals  in 
inadequate,  unsafe  or  unsanitary 
conditions,  physical  mistreatment,  and 
the  like  constitute  harassment  because 
such  conditions  might  create  the 
likelihood  of  injury  or  sickness.  The  Act 
continues  to  afford  protection  to  listed 
species  that  are  not  being  treated  in  a 
hvunane  manner. 

2.  Ten  species  of  pheasants  (family 
Fhasianidae),  parakeets  of  the  species 
Neophema  splendida  and  N.  pulchella, 
the  Laysan  duck,  the  white-wringed 
wood  duck,  and  the  "generic"  tiger  are 
exempted  from  the  CBW  registration 
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requirements  of  §  17.21(g)(2),  because 
their  survival  in  captivity  appears 
assured.  All  of  these  taxa  are  present  in 
the  United  States  in  large  numbers  and/ 
or  are  genetically  unsuitable  for 
scientifically-based  breeding  programs 
(as  is  the  case  with  the  generic  tiger). 
The  four  purebred  subspecies  of  tiger  in 
captivity  in  the  United  States  are  the 
subject  of  breeding  programs  imder 
SSP's  and  will  continue  to  require  CBW 
registrations. 

Current  holders  of  CBW  registrations 
for  the  above  taxa  (Usted  in 
§  17.21(g)(6))  will  no  longer  need  them. 
Applications  for  new  or  renewed 
registrations  for  these  taxa  that  are 
pending  before  the  Service  on  the 
effective  date  of  this  rule  will  not  be 
processed. 

No  written  annual  reports  will  be 
required  of  holders  of  these  exempted 
taxa.  However,  record  keeping  and 
inspection  requirements  of  50  CFR 
13.46  and  13.47  are  still  in  place  for 
persons  holding  the  exempted  taxa  or 
other  captive-bred  species  requiring  a 
CBW  registration.  It  is  estimated  that  the 
paperwork  biirden  of  the  CBW  system 
on  the  Service  and  the  public  will  be 
reduced. 

The  Service  believes  that  this 
relaxation  of  the  registration 
requirement  in  §  17.21(g)  will  not 
operate  to  the  disadvantage  of  the 
species  in  the  wild;  further,  it  will  be 
consistent  with  the  conservation  of  the 
species  because  domestic  demand  has 
been,  and  will  continue  to  be.  satisfied 
by  captive-bom  wildlife.  The  import  of 
live  wild-caught  specimens,  including 
those  belonging  to  the  exempted  taxa, 
would  not  be  authorized  unless 
evidence  showed  a  need  for  new 
bloodlines  that  could  not  be  satisfied  by 
internal  exchange  or  that  foreign-bred 
specimens  were  unavailable. 
Furthermore,  the  Service  would  have  to 
determine  that  the  wild  populations 
could  sustain  limited  taking. 

Regulatory  Analysis 

This  rulemaking  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866.  Furthermore,  the  Department  of 
the  Interior  certifies  that  this  document 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  (zoos,  circuses,  independent 
breeders)  imder  the  Regidatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
This  mle  will  beneficially  affect  about 
400  small  entities  currently  registered 
under  the  CBW  system.  The  economic 
effects  are  minor  since  they  represent 
less  than  $20,000  and  thus,  the  total 
effect  on  such  small  entities  will  be 
minimal.  There  will  be  a  regulatory 


reduction  for  those  entities  holding 
species  to  be  exempted  from  registration 
by  this  rule.  This  rule  may  also  provide 
a  reduction  of  risk  to  holders  of  captive 
wildhfe  because  of  the  amended 
definition  of  "harass". 

This  final  mle  is  not  a  major  mle 
under  5  U.S.C.  804(2),  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  and  will  not  negatively 
effect  the  economy,  consumer  costs,  or 
U.S.  based-enterprises.  The  Service 
recognizes  that  the  mle  will  effect  a 
substantial  nvunber  of  small  entities, 
such  as  zoo.  circuses,  or  independent 
breeders,  but  in  a  beneficial  manner. 

The  Service  has  determined  and 
certified  pursuant  to  the  Unfunded 
Mandates  Reform  Act.  2  U.S.C.  1502  et 
seq.,  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  private  entities,  or 
local  or  State  governments. 

The  Department  has  determined  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
Section  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  in  their 
relationship  between  the  Federal 
Government  and  the  States  or  on  the 
distribution  of  power  and 
responsibilities  ampng  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
the  Service  has  determined  that  the  rule 
does  not  have  significant  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  Service  has  determined  that  the 
mle  has  no  potential  takings  of  private 
property  impUcations  as  defined  in 
Executive  Oirder  12630. 

Persons  registering  with  the  Service 
for  a  captive-bred  wildlife  registration 
requires  the  collection  of  information, 
and  the  Office  of  Management  and 
Budget  has  approved  the  collection  of 
information  contained  in  this  rule  under 
44  U.S.C.  3501  et  seq.  and  assigned 
clearance  niunber  1018-0093  with  an 
expiration  date  of  Febmary  28.  20001. 
The  application  information  submitted 
by  a  person  for  a  captive-bred  wildHfe 
registration  is  used  by  the  Service  to 
make  decisions  in  accordance  with 
wildUfe  regulations  on  the  issuance, 
suspension,  revocation  or  denial  of 
permits.  The  Service  has  reviewed  all 
permit  information  collection 
requirements  and  ensured  the  burden 
imposed  on  the  public  is  the  lowest 
possible.  It  should  be  noted  that  the 
main  intent  of  this  rule  is  to  lower  the 
nimiber  of  persons  needing  a 
regstration. 

The  Service  has  reviewed  this  rule 
under  Executive  Order  12372  and 


determined  that  intergovernmental 
consultation  is  unnessary. 

The  Service  has  determined  that  these 
regulations  are  categorically  excluded 
from  further  National  Environmental 
Policy  Act  (NEPA)  requirements.  Part 
516  of  the  Departmental  Manual, 
Chapter  6,  Appendix  I,  section  1.4(A)(1) 
categorically  excludes  changes  or 
amendments  to  an  approved  action 
when  such  changes  have  no  potential 
for  causing  substantial  environmental 
impact. 

The  Service  has  evaluated  possible 
effects  on  Federally  recognized  Tribes 
and  determined  that  there  will  be  no 
adverse  effects  to  any  Tribe.  Any 
individual  tribal  member  possessing  a 
CBW  registration  will  receive  the  same 
beneficial  regulatory  and  economic 
relief  as  other  registrants  who  hold 
wildlife  species  that  will  be  exempted 
by  this  mle. 

List  of  Subjects  in  50  CFR  Fait  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

For  the  reasons  set  forth  in  the 
preamble,  title  50.  chapter  I.  subchapter 
B,  part  17.  subpart  C  is  amended  as  set 
forth  below. 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500. 

Subpart  A — Introduction  and  General 
Provisions 

2.  The  definition  of  "Harass"  in  §  17.3 
is  revised  to  read  as  follows: 

S17.3    Definitions. 


Harass  in  the  definition  of  "take"  in 
the  Act  means  an  intentional  or 
negligent  act  or  omission  which  creates 
the  likelihood  of  injury  to  wildlife  by 
annoying  it  to  such  an  extent  as  to 
significantly  dismpt  normal  behavioral 
patterns  which  include,  but  are  not 
limited  to,  breeding,  feeding,  or 
sheltering.  This  definition,  when 
applied  toxaptive  wildli£s,  does  not 
include  generally  accepted: 

(1)  Animal  husbandry  practices  that 
meet  or  exceed  the  minimum  standards 
for  facilities  and  care  imder  the  Animal 
Welfare  Act. 

(2)  Breeding  procedures,  or 

(3)  Provisions  of  veterinary  care  for 
confining,  tianquilizing.  or 
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anesthetizing,  when  such  practices, 
procedures,  or  provisions  are  not  likely 
to  to  result  in  injury  to  the  wildlife. 
•        *        *        *        * 

Subpart  C— Endangered  Wildlife 

3.  Section  17.21(g)  is  revised  to  read 
as  follows: 

$17.21    Prohiljitions. 

»        *        *        •        • 

(g)  Captive-bred  wildlife.  (1) 
Notwithstanding  paragraphs  (b),  (c),  (e) 
and  (f)  of  this  section,  any  person  may 
take;  export  or  re-import;  deliver, 
receive,  carry,  transport  or  ship  in 
interstate  or  foreign  commerce,  in  the 
course  of  a  commercial  activity;  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  endangered  wildlife  that 
is  bred  in  captivity  in  the  United  States 
provided  either  that  the  wildlife  is  of  a 
taxon  listed  in  paragraph  (g)(6)  of  this 
section,  or  that  the  following  conditions 
are  met: 

(i)  The  wildhfe  is  of  a  species  having 
a  natural  geographic  distribution  not 
including  any  part  of  the  United  States, 
or  the  wildlife  is  of  a  species  that  the 
Director  has  determined  to  be  eligible  in 
accordance  with  paragraph  (g)(5)  of  this 
section; 

(ii)  The  purpose  of  such  activity  is  to 
enhance  the  propagation  or  siu-vival  of 
the  affected  species; 

(iii)  Such  activity  does  not  involve 
interstate  or  foreign  commerce,  in  the 
course  of  a  commercial  activity,  with 
respect  to  non-living  wildlife; 

(iv)  Each  specimen  of  wildlife  to  be 
re-imported  is  imiquely  identified  by  a 
band,  tattoo  or  other  means  that  was  . 
reported  in  writing  to  an  official  of  the 
Service  at  a  port  of  export  prior  to 
export  from  the  United  States;  and 

(v)  Any  person  subject  to  the 
jurisdiction  of  the  United  States  who 
engages  in  any  of  the  activities 
authorized  by  this  paragraph  does  so  in 
accordance  with  paragraphs  (g)  (2),  (3) 
and  (4)  of  this  section,  and  with  all 
other  applicable  regulations  in  this 
Subchapter  B. 

(2)  Any  person  subject  to  the 
jurisdiction  of  the  United  States  seeking 
to  engage  in  any  of  the  activities 
authorized  by  this  paragraph  must  first 
register  with  the  Service  (Office  of 
Management  Authority,  U.S.  Fish  and 
,    Wildlife  Service,  4401  N.  Fairfax  Drive, 
ArUngton,  Virginia  22203).  Requests  for 
registration  must  be  submitted  on  an 
official  application  form  (Form  3-200- 
41)  provided  by  the  Service,  and  must 
include  the  following  information: 

(i)  The  types  of  wildlife  sought  to  be 
covered  by  the  registration,  identified  by 
common  and  scientific  name  to  the 


taxonomic  level  of  family,  genus  or 
species; 

(ii)  A  description  of  the  applicant's 
experience  in  maintaining  and 
propagating  the  types  of  wildlife  sought 
to  be  covered  by  the  registration,  and 
when  appropriate,  in  conducting 
research  directly  related  to  maintaining 
and  propagating  such  wildlife; 

(iii)  Photograph(s)  or  other  evidence 
clearly  depicting  the  facilities  where 
such  wildlife  will  be  maintained;  and 

(iv)  a  copy  of  the  applicant's  license 
or  registration,  if  any,  under  the  animal 
welfare  regulations  of  the  U.S. 
Department  of  Agricultiue  (9  CFR  part 

2)- 
(3)  Upon  receiving  a  complete 

application,  the  Director  will  decide 
whether  or  not  the  registration  will  be 
approved.  In  making  this  decision,  the 
Director  will  consider,  in  addition  to  the 
general  criteria  in  §  13.21(b)  of  this 
subchapter,  whether  the  expertise, 
facilities  or  other  resources  available  to 
the  applicant  appear  adequate  to 
enhance  the  propagation  or  survival  of 
the  affected  wildlife.  Public  education 
activities  may  not  be  the  sole  basis  to 
justify  issuance  of  a  registration  or  to 
otherwise  establish  ehgibility  for  the 
exception  granted  in  paragraph  (g)(1)  of 
this  section.  Each  person  so  registered 
must  maintain  acciu-ate  written  records 
of  activities  conducted  under  the 
registration,  and  allow  reasonable  access 
to  Service  agents  for  inspection 
purposes  as  set  forth  in  §§  13.46  and 
13.47.  Each  person  registered  must 
submit  to  the  Director  an  individual 
written  annual  report  of  activities, 
including  all  births,  deaths  and  transfers 
of  any  type. 

(4)  Any  person  subject  to  the 
jurisdiction  of  the  United  States  seeking 
to  export  or  conduct  foreign  commerce 
in  captive-bred  endangered  wildlife  that 
will  not  remain  under  the  care  of  that 
person  must  first  obtain  approval  by 
providing  written  evidence  to  satisfy  the 
Director  that  the  proposed  recipient  of 
the  wildlife  has  expertise,  facilities  or 
other  resources  adequate  to  enhance  the 
propagation  or  survival  of  such  wildUfe 
and  that  the  proposed  recipient  will  use 
such  wildlife  for  piuposes  of  enhancing 
the  propagation  or  survival  of  the 
affected  species. 

(5)(i)  The  Director  will  use  the 
following  criteria  to  determine  if 
wildlife  of  any  species  having  a  natural 
geographic  distribution  that  includes 
any  part  of  the  United  States  is  eligible 
for  the  provisions  of  this  paragraph: 

(A)  Whether  there  is  a  low  demand  for 
taking  of  the  species  from  wild 
populations,  either  because  of  the 
success  of  captive  breeding  or  because 
of  other  reasons,  and 


(B)  Whether  the  wild  populations  of 
the  species  are  effectively  protected 
from  imauthorized  taking  as  a  result  of 
the  inaccessibility  of  their  habitat  to 
humans  or  as  a  result  of  the 
effectiveness  of  law  enforcement. 

(ii)  The  Director  wall  follow  the 
procedures  set  forth  in  the  Act  and  in 
the  regulations  thereunder  with  respect 
to  petitions  and  notification  of  the 
public  and  governors  of  affected  States 
when  determining  the  eligibility  of 
species  for  purposes  of  this  paragraph. 

(iii)  In  accordance  with  the  criteria  in 
paragraph  (g)(5)(i)  of  this  section,  the 
Director  has  determined  the  following 
species  to  be  eligible  for  the  provisions 
of  this  paragraph: 
Laysan  duck  (Anas  laysanensis). 

(6)  Any  person  subject  to  the 
jurisdiction  of  the  United  States  seeking 
to  engage  in  any  of  the  activities 
authorized  by  paragraph  (g)(1)  of  this 
section  may  do  so  without  first 
registering  writh  the  Service  with  respect 
to  the  bar-tailed  pheasant  [Syrmaticus 
humiae),  Elliot's  pheasant  (S.  ellioti). 
Mikado  pheasant  (S.  mikado),  brown 
eared  pheasant  (Crossoptilon 
mantchuricum),  white  eared  pheasant 
(C.  crossoptilon),  cheer  pheasant 
[Catreus  wallicbii),  Edward's  pheasant 
(Lophura  edwardsi),  Swinhoe's 
pheasant  (L.  swinhoii),  Chinese  monal 
[Lophophorus  Ihuysii),  and  Palawan 
peacock  pheasant  [Polyplectron 
emphanum);  parakeets  of  the  species 
Neophema  pulchella  and  N.  splendida; 
the  Laysan  duck  [Anas  laysanensis);  the 
white-winged  wood  duck  [Cairina 
scutulata);  and  the  inter-subspecific 
crossed  or  "generic"  tiger  [Panthera 
ti^s)  (i  e.,  specimens  not  identified  or 
identifiable  as  members  of  the  Bengal, 
Siunatran,  Siberian  or  Indochinese 
subspecies  [Panthera  tigris  tigris,  P.t 
sumatrae,  P.t.  altaica  and  P.t.  corbetti, 
respectively)  provided: 

(i)  The  purpose  of  such  activity  is  to 
enhance  the  propagation  or  survival  of 
the  affected  exempted  species; 

(ii)  Such  activity  does  not  involve 
interstate  or  foreign  commerce,  in  the 
course  of  a  commercial  activity,  with 
respect  to  non-living  wildlife; 

(iii)  Each  specimen  to  be  re-imported 
is  uniquely  identified  by  a  band,  tattoo 
or  other  means  that  was  reported  in 
writing  to  an  official  of  the  Service  at  a 
port  of  export  prior  to  export  of  the 
specimen  from  the  United  States; 

(iv)  No  specimens  of  the  taxa  in  this 
paragraph  (g)(6)  of  this  section  that  were 
taken  from  Sie  wild  may  be  imported  for 
breeding  purposes  absent  a  definitive 
showing  diat  the  need  for  new 
bloodlines  can  only  be  met  by  wild 
specimens,  that  suitable  foreign-bred. 
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captive  individuals  are  imavailable,  and 
that  wild  populations  can  sustain 
limited  taldng,  and  an  import  permit  is 
issued  under  §  17.22; 

(v)  Any  permanent  exports  of  such 
specimens  meet  the  requirements  of 
paragraph  (g)(4)  of  this  section;  and 

(vij  Each  person  claiming  the  benefit 
of  the  exception  in  paragraph  (g)(1)  of 
this  section  must  maintain  accurate 
written  records  of  activities,  including 
births,  deaths  and  transfers  of 
specimens,  and  make  those  records 
accessible  to  Service  agents  for 
inspection  at  reasonable  hours  as  set 
forth  in  §§  13.46  and  13.47. 

Dated:  May  26, 1998. 
Donald  J.  Barry. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

IFR  Doc.  98-24384  Filed  9-10-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
p.D.  090498A] 

Atlantic  Tuna  Fisheries;  Atlantic 
Bluefin  Tuna;  Closure 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  General  category  closure. 

SUMMARY:  NMFS  has  determined  that 
the  1998  Atlantic  bluefin  tima  (BFT) 
General  category  subquota  for  the 
September  period  will  be  attained  by 
September  8,  1998.  Therefore,  General 
category  fishery  for  September  will  be 
closed  effective  11:30  p.m.  on 
September  8, 1998.  This  action  is  being 
taken  to  prevent  overharvest  of  the 
adjusted  subquota  of  201  metric  tons 
(mt)  for  the  September  period. 
DATES:  Effective  11:30  p.m.  local  time 
on  September  8,  1998,  through 
September  30, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin,  301-713-2347.  or 
Pat  Scida.  978-281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tujias 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  BFT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285.  Section 
285.22  subdivides  the  U.S.  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 


Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 

General  Category  Closure 

NMFS  is  required,  under 
§  285.20(b)(1).  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  catch  of  BFT  will  equal  the  quota 
and  publish  a  Federal  Register 
annoimcement  to  close  the  applicable 
fishery. 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  50  CFR  285.22 
provide  for  a  subquota  of  194  mt  of  large 
medium  and  giant  BFT  to  be  harvested 
fit>m  the  regulatory  area  by  vessels 
permitted  in  the  General  category 
during  the  period  beginning  September 
1  and  ending  September  30.  Due  to  an 
underharvest  of  7  mt  in  the  June-August 
period  subquota,  the  September  period 
subquota  was  adjusted  to  201  mt.  Based 
on  reported  catch  and  effort,  NMFS 
projects  that  this  revised  subquota  will 
be  reached  by  September  8, 1998. 
Therefore,  fishing  for,  retaining, 
possessing,  or  landing  large  medium  or 
giant  BFT  by  vessels  in  the  General 
category  must  cease  at  11:30  p.m.  local 
time  September  8, 1998.  The  General 
category  will  reopen  October  1 .  1998, 
with  a  quota  of  65  mt  for  the  October- 
December  period.  If  necessary,  the 
October-December  subquota  will  be 
adjusted  based  on  actual  landings  from 
September.  While  the  General  category 
is  open.  General  category  permit  holders 
are  restricted  from  all  BFT  fishing, 
including  tag-and-release  fishing,  on 
restricted-fishing  days.  However,  for  the 
remainder  of  September,  previously 
designated  restricted-fishing  days  are 
waived;  therefore,  General  category 
permit  holders  may  tag  and  release  BFT 
while  the  General  category  is  closed 
prior  to  the  October  1  opening,  subject 
to  the  requirements  of  the  tag  and  - 
release  program  at  50  CFR  285.27. 

The  intent  of  this  closiue  is  to  prevent 
overharvest  of  the  September  period 
subquota  established  for  the  General 
category. 

Classificafioii 

This  action  is  taken  under  50  CFR 
285.20(b)  and  50  CFR  285.22  and  is 
exempt  from  review  imder  E.0. 12866. 

Authority:  16  U.S.C.  971  et  seq. 
Dated:  September  4, 1998. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  98-24405  Filed  9-8-98;  2:00  pm] 
BtLUNQ  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  980903229-8229-01 ;  U>. 
051898A] 

RIN  0648-AK73 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alasl(a;  Stand  Down 
Requirements  for  Trawl  Catcher 
Vessels  Transiting  Between  the  Bering 
Sea  and  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  regulations  to 
implement  a  stand  down  requirement 
for  trawl  catcher  vessels  transiting 
between  the  Bering  Sea  and  Aleutian 
Islands  Management  Area  (BSAI)  and 
Gulf  of  Alaska  (GOA).  This  action  is 
necessary  to  prevent  unexpected  shifts 
of  fishing  effort  between  BSAI  and  GOA 
fisheries  that  can  lead  to  overharvests  of 
total  allowable  catch  (TAG)  in  the 
Western  and  Central  (W/C)  Regulatory 
Areas  of  the  GOA.  This  action  is 
intended  to  fiuther  the  goals  and 
objectives  of  the  Fishery  Management 
Plan  for  Groimdfish  of  the  Gulf  of 
Alaska  and  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMPs). 

DATES:  Effective  September  8, 1998. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA) 
prepared  for  this  action  are  available 
from  the  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802.  Attn: 
Lori  J.  Gravel,  or  by  calling  the  Alaska 
Region.  NMFS,  at  907-586-7228. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lind,  907-586-7228  or 
kent.lind@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
groimdfish  fisheries  off  Alaska  are 
managed  by  NMFS  imder  the  FMPs.  The 
FMPs  were  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
(Council)  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Federal  regulations  governing  the 
groundfish  fisheries  appear  at  50  CFR 
parts  600  and  679. 

Background  and  Need  for  Action 

In  recent  years,  management  of  the 
inshore  pollock  and  Pacific  cod  fisheries 
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of  the  W/C  Regulatory  Areas  of  the  GOA 
has  become  increasingly  difficult.  The 
risk  of  harvest  overruns  has  grown  due 
to  TAG  amounts  that  are  small  relative 
to  the  potential  fishing  effort.  The 
problem  has  been  most  acute  in  the 
Western  Regulatory  Area  of  the  GOA 
due  to  the  constant  potential  that 
nxunerous  large  catcher  vessels  based  in 
the  Bering  Sea  could  cross  into  the  GOA 
to  participate  in  pollock  and  Pacific  cod 
openings  that  have  relatively  small 
TACs.  NMFS  currently  lacks  a 
preseason  vessel  registration  program 
that  could  gauge  potential  effort  in  these 
fisheries  prior  to  openings,  and  inseason 
catch  information  in  these  fisheries  is 
neither  timely  nor  accurate  enough  to 
allow  adequate  management. 

At  its  February  1998  meeting,  the 
Council  recommended  two  distinct 
management  solutions  to  respond  to  the 
difficulties  associated  with  managing 
the  pollock  and  Pacific  cod  fisheries  of 
the  W/C  Regulatory  Areas.  The  first 
solution  was  a  stand  down  requirement 
that  is  contained  in  this  final  rule.  Trawl 
catcher  vessels  transiting  between  the 
BSAI  and  GOA  would  be  required  to 
offload  and  refrain  fi-om  fishing  for  a 
period  of  time  before  beginning  fishing 
in  the  new  area.  The  second  solution, 
ciurently  under  development  by  NMFS, 
is  a  vessel  registration  program  that 
would  require  vessels  to  register  with 
NMFS  in  advance  of  entering  certain 
critical  fisheries.  Both  of  these  programs 
are  described  in  detail  in  the  EA/RIR/ 
FRFA  prepared  for  this  action. 

On  July  21, 1998,  NMFS  published  a 
proposed  rule  in  the  Federal  Register 
(63  FR  39065)  to  implement  the 
Council's  recommended  stand  down 
requirement  for  trawl  catcher  vessels 
transiting  between  the  BSAI  and  GOA. 
Comments  on  the  proposed  rule  were 
invited  through  August  20,  1998.  No 
comments  were  received  by  the  end  of 
the  comment  period.  The  following  is  a 
siunmary  of  the  major  elements  of  the 
final  rule.  One  clarifying  change  was 
made  fi'om  the  proposed  rule. 

This  final  rule  establishes  a  stand 
down  requirement  for  all  trawl  catcher 
vessels  transiting  between  the  BSAI  and 
GOA  that  is  in  effect  when  non-CDQ 
pollock  or  Pacific  cod  fisheries  are  open 
in  the  BSAI  or  GOA.  Vessels  leaving  the 
BSAI  to  fish  in  the  GOA  are  required  to 
offload  all  fish  caught  in  the  BSAI  and 
are  prohibited  from  deploying  trawl  gear 
in  the  W/C  Regulatory  Areas  of  the  GOA 
imtil  1200  hoius  A.l.t.  on  the  third  day 
after  the  date  that  offloading  was 
completed.  Vessels  transiting  from  the 
Western  Regulatory  Area  to  the  BSAI  are 


subject  to  the  same  3-day  stand  down 
requirement.  However,  vessels 
transiting  fi-om  the  Central  Regulatory 
Area  to  the  BSAI  are  subject  to  a  2-day 
stand  down  period.  Further  justification 
of  the  stand  down  requirement 
implemented  by  this  final  rule  is 
contained  in  the  preamble  to  the 
proposed  rule  and  in  the  EA/RIR/FRFA 
prepared  for  this  action. 

Changes  firom  the  Proposed  Rule 

In  the  final  rule,  the  table  at 
§  679.23(h)  was  revised  to  specify  that 
the  stand  down  requirements  do  not 
apply  to  vessels  engaged  in  Community 
Development  Quota  (CDCy  fishing  in  the 
BSAI.  The  proposed  rule  did  not 
specifically  mention  whether  the  stand 
down  requirements  apply  to  vessels 
engaged  in  CDQ  fishing.  Vessels  fishing 
under  a  CDQ  management  system  use 
an  individual  vessel  quota  monitoring 
system.  Consequently,  a  stand  down 
requirement  is  unnecessary  to  prevent 
overharvest.  The  Council  intended  that 
this  action  apply  only  to  open  access 
fishing  for  pollock  and  Atka  mackerel. 
There  was  no  intent  that  it  apply  to 
vessels  fishing  under  a  CDQ 
management  system. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866. 

NMFS  prepared  a  final  regulatory 
flexibility  analysis  that  consists  of  the 
EA/RIR/FRFA  and  the  preambles  to  the 
proposed  and  final  rules.  A  copy  of  the 
EA/RIR/FRFA  is  available  from  NMFS 
(see  ADDRESSES). 

The  FRFA  concluded  that  the  stand 
down  requirement  will  affect  an 
estimated  275  trawl  catcher  vessels 
fishing  for  groundfish  in  the  GOA  and 
BSAI,  all  of  which  are  considered  small 
entities,  because  it  would  restrict  their 
ability  to  make  rapid  transits  between 
the  BSAI  and  GOA  groundfish  fisheries. 
Managing  pollock  and  Pacific  cod 
fisheries  in  the  GOA  has  become 
increasingly  difficult  due  to  the 
potential  for  large  catcher  vessels  based 
in  the  BSAI  to  participate  in  pollock  and 
Pacific  cod  openings  in  the  GOA  that 
have  relatively  small  TACs  and  risk 
harvest  overruns.  Ten  to  15  catcher 
vessels,  believed  to  be  based  in  the 
BSAI,  made  rapid  transits  from  one  area 
to  another  in  1997.  NMFS  cannot 
calculate  how  many  such  vessels  might 
transit  in  1998,  but  the  possibility  exists 
that  more  than  10-15  catcher  vessels 
could  participate  in  GOA  pollock  and 
Pacific  cod  fisheries  and  risk  harvest 


overruns.  NMFS  projects  that  the  stand 
down  requirement  could  result  in  the 
foregone  harvest  of  pollock  to  BSAI- 
based  catcher  vessels,  which  could 
exceed  the  estimated  7,663  mt  of 
pollock  harvested  in  1997  by  these 
vessels.  NMFS  cannot  calculate  this 
action's  impact  on  the  affected  vessels, 
but  the  possibility  exists  that  it  could 
result  in  losses  of  5  percent  or  more  of 
these  vessels'  gross  revenues  and/or 
increase  the  costs  of  production  by  more 
than  5  percent. 

No  entities  are  expected  to  be  forced  out 
of  business  as  a  result  of  this  action. 
Nevertheless,  based  on  NMFS  threshold 
guidelines,  this  action  could  result  in  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  A 
discussion  of  the  regulatory  alternatives 
and  steps  taken  to  minimize  the 
significant  economic  impacts  of  this 
action  are  included  in  the  EA/RIR/ 
FRFA.  No  comments  were  received 
regarding  this  conclusion. 

The  immediate  effectiveness  of  this 
action  is  required  to  prevent  possible 
harvest  overruns  during  the  third 
pollock  season  in  the  W/C  Regulatory 
Areas  of  the  GOA,  which  opened  on 
September  1.  Accordingly,  the  Assistant 
Administrator  for  Fisheries,  NOAA 
finds  there  is  good  cause  to  waive  the 
30-day  delayed  effectiveness  period  for 
this  action  under  5  U.S.C.  553(d)(3). 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  4, 1998. 

RoIIand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  773  et  seq.,  16  U.S.C.  1801  et 
seq.,  and  3631^t  seq. 

2.  In  §  679.23  a  new  paragraph  (h)  is 
added  to  read  as  follows: 

§679.23    Seasons. 

***** 

(h)  Stand  down  requirements  for  trawl 
catcher  vessels  transiting  between  the 
BSAI  and  GOA. 
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If  you  own  or  operate  a  catcher  vessel  and  fish  for 
groundfish  with  trawl  gear  in  the*  *  * 


You  are  prohibited  from  subsequently 
deploying  trawl  gear  in  the*  *  * 


Until* 


(1)  BSAI  while  pollock  or  Pacific  cod  is  open  to  di- 
rected fishing  in  the  BSAI. 


(2)  Westem  Regulatory  Area  of  the  GOA  while  pol- 
lock or  inshore  Pacific  cod  is  open  to  directed 
fishing  in  the  Westem  Regulatory  Area  of  the 
GOA. 

(3)  Central  Regulatory  Area  of  the  GOA  while  pol- 
lock or  inshore  Pacific  cod  is  open  to  directed 
fishing  in  the  Central  Regulatory  Area  of  the 
GOA. 


Westem    and    Central     Regulatory 
Areas  of  the  GOA. 


BSAI 


BSAI 


1200  hours  A.l.t.  on  ttie  third  day  after  the  date  of 
landing  or  transfer  of  all  groundfish  on  board  the 
vessel  harvested  in  the  BSAI,  unless  you  are 
engaged  in  directed  fishing  for  Pacific  cod  in  ttie 
GOA  for  processing  t>y  the  offsfwre  comportenL 

1200  hours  A.l.t.  on  the  third  day  after  the  date  of 
landing  or  transfer  of  all  groundfish  on  tx)ard  the 
vessel  harvested  in  the  Westem  Regulatory 
Area  of  the  GOA,  unless  you  are  partcipating  in 
a  CDQ  fishery. 

1200  hours  A.l.t.  on  the  second  day  after  ttie  date 
of  landing  or  transfer  of  all  groundfish  on  board 
the  vessel  harvested  in  the  Central  Regulatory 
Area  of  the  GOA,  unless  you  are  partk:pating  4n 
a  COO  fishery. 


|FR  Doc.  98-24451  Filed  9-8-98;  3:15  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  fir^al 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2  and  51 
RIN  3150— AG09 

Streamlined  Hearing  Process  for  NRC 
Approval  of  License  Transfers 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  proposing  an 
amendment  to  its  regulations  that  would 
provide  specific  uniform  procedures 
and  rules  of  practice  for  handling 
requests  for  hearings  associated  with 
license  transfer  applications  involving 
both  material  and  reactor  licensees. 
Conforming  amendments  are  also  made 
to  certain  other  parts  of  the 
Commission's  regulations.  These  new 
provisions  would  provide  for  public 
participation  and  opportunity  for  an 
informal  hearing  on  matters  relating  to 
license  transfers,  specify  procedures  for 
filing  and  docketing  applications  for 
license  transfers,  and  assign  appropriate 
authorities  for  issuance  of 
administrative  amendments  to  reflect 
approved  license  transfers.  This 
rulemaking  would  also  add  a  categorical 
exclusion  that  would  permit  processing 
of  transfer  applications  without 
preparation  of  Environmental  - 
Assessments. 

DATES:  The  comment  period  expires 
October  13, 1998.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date.  Comments  may  be  submitted 
either  electronically  or  in  written  form. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  (http:/ 


/www.nrc.gov).  From  the  home  page, 
select  "Rulemaking"  fi^m  the  tool  bar. 
The  interactive  rulemaking  web  site  can 
then  be  accessed  by  selecting 
"Rulemaking  Forum."  This  site 
provides  the  ability  to  upload  comments 
as  files  (any  format),  if  your  web 
browser  supports  that  ftmction.  For 
information  about  the  interactive 
rulemaking  web  site,  contact  Ms.  Carol 
Gallagher,  (301)  415-5905;  e-mail 
CAG@iu-c.gov. 

Comments  received  on  this 
rulemaking  may  be  examined  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW  (Lower  Level),  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Gray,  Office  of  the  General 
Coiuisel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-1740,  E-mail 
JRG@NRC.GOV. 
SUPPLEMENTARY  INFORMATION: 

Introduction  and  Purpose 

As  part  of  broader  efforts  to  improve 
the  effectiveness  of  the  agency's 
programs  and  processes,  the 
Commission  has  begim  an  examination 
of  its  practices  and  procedures  for 
considering  proposed  licensing  and 
regulatory  actions  before  it.  The 
Commission  recently  issued  a 
"Statement  of  Policy  on  Conduct  of 
Adjudicatory  Proceedings"  directing  its 
hearing  boards  and  presiding  officers  to 
employ  certain  measures  to  ensure 
efficient  conduct  of  proceedings  within 
the  fiamework  of  10  CFR  Part  2,  Subpart 
G,  the  agency's  formal  adjudicatory 
hearing  procedures.  (See  63  FR  41872; 
August  5, 1998). 

A  number  of  categories  of  NRC 
licensees,  but  in  particular  the  electric 
power  industry,  have  undergone  and 
will  continue  to  undergo  significant 
transformations  as  a  result  of  changes  to 
the  economic  and  regulatory 
environment  in  which  they  operate. 
Electric  utilities  in  particular  are  now 
operating  in  an  environment  which  is 
increasingly  characterized  by 
restructuring  and  organizational  change. 
In  recent  years,  the  Commission  has 
seen  a  significant  increase  in  the 
niunber  of  requests  for  transfers  of  NRC 
licenses.  The  number  of  requests  related 
to  reactor  licenses  has  increased  from  a 
historical  average  of  2-3  per  year  to 
more  than  20  requests  in  fiscal  year 
1997.- With  the  restructuring  that  the 


energy  industry  is  undergoing,  we 
expect  this  hig^  rate  of  requests  for 
approval  of  license  transfers  to 
continue.  Because  of  the  need  for 
expeditious  decision  making  fi-om  all 
agencies,  including  the  Commission,  for 
these  kinds  of  transactions,  timely  and 
effectively  resolution  of  requests  for 
transfers  on  the  part  of  the  Commission 
is  essential. 

In  general,  license  transfers  do  not 
involve  any  changes  to  plant  operations 
or  significant  changes  in  personnel  of 
consequence  to  the  continued 
reasonable  assurance  of  public  health 
and  safety,  but  rather  involve  changes  in 
ownership  or  partial  ownership  of 
facilities  at  a  corporate  level.  Section 
184  of  the  Atomic  Energy  Act  of  1954, 
as  amended  (AEA),  specifies,  however, 
that: 

{N]o  license  granted  hereunder  *  *  *  shall 
be  transferred,  assigned,  or  in  any  manner  . 
disposed  of,  either  voluntarily  or 
involuntarily,  directly  or  indirectly,  through 
transfer  of  control  of  any  license  to  any 
person,  unless  the  Commission  shall,  after 
securing  full  information,  find  that  the 
transfer  is  in  accordance  with  the  provisions 
of  thfs  Act,  and  shall  give  its  consent  in 
writing.  (42  U.S.C.  2234;  10  CFR  30.34(b), 
40.46,  50.80.) 

Transfers  falling  within  the  foregoing 
provision  include  indirect  transfers 
which  might  entail,  for  example,  the 
establishment  of  a  holding  company 
over  an  existing  licensee,  as  well  as 
direct  transfers,  such  as  transfer  of  an 
owmership  interest  held  by  a  non- 
operating,  minority  owner,  and  the 
complete  transfer  of  the  ownership  and 
operating  authority  of  a  single  or 
majority  owner.  Although  other 
jequirements  of  the  Commission's 
licensing  provisions  may  also  be 
addressed  to  the  extent  relevant  to  the 
particular  transfer  action,  typical  staff 
review  of  such  applications  consists 
largely  of  assuring  that  the  ultimately 
licensed  entity  has  the  capability  to 
meet  financial  qualification  and 
decommissioning  funding  aspects  of 
NRC  regulations.  These  financial 
capabilities  are  important  over  the  long 
term,  but  have  no  direct  or  immediate 
impact  on  the  requirements  for  day-to- 
day operations  at  a  licensed  facility.  The 
same  is  generally  true  of  applications 
involving  the  transfer  of  materials 
licenses. 

Notwithstanding  the  nature  of  the 
issues  relevant  to  a  decision  on  whether 
to  give  ccmsent  to  a  license  transfer,  past 
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Commission  practice  has  generally  used 
formal  hearing  procedures  in 
accordance  with  the  provisions  of  10 
CFR  Part  2,  Subpart  G,  for  reactor 
license  transfers  or  informal  hearing 
procedures  as  provided  by  10  CFR  Part 
2,  Subpart  L,  in  connection  writh 
materials  licenses.  As  explained  above, 
however,  such  transfers  do  not,  as  a 
general  proposition,  involve  the  type  of 
technical  issues  wdth  immediate  impact 
on  the  actual  operation  of  the  facilities 
that  could  benefit  firom  review  by  a 
multi-member,  multi-disciplined 
Atomic  Safety  and  Licensing  Board 
historically  used  by  the  Commission  in 
hearings  on  initial  licensing  or  issuing 
amendments  to  licenses  that 
substantially  affect  the  technical 
operations  of  a  licensed  reactor  facility. 
It  is  a  matter  suitable  for  reasonable 
discussion  whether  such  complex 
hearing  procedures  provide  the  best 
means  of  reaching  decisions  on  such 
technical  issues,  but,  be  they  the  best  or 
not,  they  clearly  are  not  required  and 
are  not  the  most  efficient  means  for 
resolving  the  issues  encountered  in 
license  transfers.  Accordingly,  the 
Commission  has  determined  that 
requests  for  hearings  on  applications  for 
license  transfers  would  be  more 
effectively  handled  by  a  separate 
Subpart  of  10  CFR  Part  2  which 
establishes  an  efficient  and  appropriate 
process  for  handling  hearing  requests 
associated  with  transfer  applications 
commensurate  with  the  nature  of  the 
issues  involved  and  the  rights  of  all 
parties. 

The  basic  requirement  for  an 
opportunity  for  a  hearing  on  a  license 
transfer  is  found  in  Section  189.a  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(AEA),  which  provides  that: 

ll)n  any  proceeding  under  this  Act.  for  the 
granting,  suspending,  revoking,  or  amending 
of  any  license  or  construction  permit,  or 
application  to  transfer  control,  •  •  *  the 
Commission  shall  grant  a  hearing  upon  the 
request  of  any  person  whose  interest  may  be 
affected  by  the  proceeding,  and  shall  admit 
any  such  person  as  a  party  to  such 
proceeding.  (42  U.S.C.  2239(a)(1).) 

The  Commission  believes  AEA 
sections  184  and  189  give  the 
Commission  the  flexibility  to  fashion 
procedures  which  provide  for  a  fair 
process  to  consider  any  issues  raised 
concerning  license  transfers  while  still 
proceeding  in  an  expedited  manner.  In 
1983,  a  hearing  on  a  materials  license 
amendment  was  held  not  to  be  reqtiired 
by  statute,  i.e.  (Sec.  189.a  of  the  Atomic 
Energy  Act,  to  be  conducted  "on  the 
record",  aty  of  West  Chicago  v.  U.S. 
Nuclear  Regulatory  Commission.  701 
F.2d  632, 641-45  (7th  Cir.  1983).  There, 
the  court  declined  to  read  section  189.a 


as  requiring  "on-the-record"  hearings, 
in  the  absence  of  clear  Congressional 
"intent  to  trigger  the  formal  on-the- 
record  hearing  provisions  of  the  APA." 
Id.  at  641.  The  Commission  has  since 
stated  that  it  interprets  section  189.a  as 
not  requiring  formal  hearings  in  reactor 
licensing  proceedings.  En  Banc  Brief  for 
Respondents  dated  August  30, 1991 
(filed  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Qrcuit,  No.  89- 
1381.  Nuclear  Information  and  Resource 
Service  v.  NRC.  at  pp.  32-38). 

During  the  past  several  years,  the 
Commission  has,  on  several  occasions, 
imdertaken  to  tailor  procedures 
appropriate  to  reaching  decisions  on 
particular  tjrpes  of  proposed  actions. 
These  approaches  have  been  upheld  by 
the  courts  using  the  principles  set  forth 
in  Chevron  U.S.A.  v.  Natural  Resources 
Defense  Council.  467  U.S.  837, 842-844 
(1984).  In  Nuclear  Information  Resource 
Service  v.  Nuclear  Regulatory 
Commission.  969  F.2d  1169, 1173  (D.C. 
Cir.  1992),  upholding  the  Commission's 
new  procedures  for  issuance  of  a 
combined  license  for  standardized 
reactor  designs,  the  Court  noted  that 

While  this  section  [189.a]  plainly  requires 
a  "hearing  upon  request"  before  the 
"granting"  of  a  license,  it  provides  no 
unambiguous  instruction  as  to  how  the 
"hearing"  is  to  be  held;  nor  does  it  speak  in 
any  direct  fashion  to  the  question  of  whether 
the  Commission  must  rehear  issues  already 
resolved  at  earlier  stages  in  the  licensing 
process.  As  we  noted  in  Union  of  Concerned 
Scientists  v.  NRC,  920  F.2d  50,  53-54  (D.C. 
Cir.  1990)  (  "UCS 11"): 

[Tjhe  [Atomic  Energy!  Act  itself  nowhere 
describes  the  content  of  a  hearing  or 
prescribes  the  manner  in  which  this 
"hearing"  is  to  be  run.  *  *   *  We  are,  of 
course,  obliged  to  defer  to  the  operating 
procedures  employed  by  the  agency  (i.e., 
move  to  a  Chevron  step  II  analysis]  when  the 
governing  statute  requires  only  that  a 
"hearing"  be  held,  (emphasis  in  original). 

In  Kelleyv.  Selin,  42  F.3d  1501. 1511 
(6th  Cir.  1995).  the  court  followed  a 
similar  line  of  reasoning  in  concluding 
that  the  procedures  adopted  by  the 
Commission  to  approve  casks  for  spent 
nuclear  fuel  storage  were  acceptable. 
These  decisions  give  the  Commission 
confidence  that  an  interpretation  of 
section  189.a  to  permit  the  kind  of 
procedures  we  propose  here  will  find 
judicial  support.' 


>  Further,  the  Commission  has  specifically  found 
that  the  statute  does  not  inandate  pre-eBectiveness 
hearings  for  transfers  of  NRC  licenses,  an  action 
which  the  Commission  has  noted  is  not  a  licensing 
action  under  Section  t89.a(l)  of  the  AEA.  Long 
Island  Lighting  Company  (Shoreham  Nuclear  Power 
Station.  Unit  1).  CU-92-4.  35  NRC  69.  77  (1992). 
In  this  decision,  the  Commission  determined  that 
the  consent  called  for  by  Section  1S4  of  the  AEA 
was  tcs  be  granted  by  order,  not  by  license 
amendment,  though  it  was  recognized  that 


To  promote  uniformity,  the  proposed 
hearing  procedures  for  license  transfers 
will  apply  to  both  materials  and  reactor 
licenses.  The  procedures  are  designed  to 
provide  for  public  participation  in  the 
event  of  requests  for  a  hearing  tmder 
these  provisions,  while  at  the  same  time 
providing  an  efficient  process  that 
recognizes  the  time-sensitivity  normally 
present  in  transfer  cases. 

The  proposed  procedures  would 
cover  any  direct  or  indirect  transfer  for 
which  NRC  approval  is  required 
ptirsuant  to  the  regulatory  provisioQS„ 
vmder  which  the  license  was  issued. 
NRC  regulations  and  the  Atomic  Energy 
Act  require  approval  of  any  transfer  of 
control  of  a  license.  See  AEA,  Sec.  184. 
42  U.S.C.  2234.  This  would  include 
those  transfers  that  require  license 
amendments  and  those  that  do  not.  It 
should  be  recognized  that  not  all  license 
transfers  vdll  require  license 
amendments.  For  example,  the  total 
acquisition  of  a  licensee,  without  a 
change  in  the  name  of  the  licensee,  (e.g., 
through  the  creation  of  a  holding 
company  which  acquires  the  existing 
licensee  but  which,  beyond  ownership 
of  the  licensee,  does  not  otherwise  affect 
activities  for  which  a  license  is 
required),  would  require  NRC  approval, 
but  would  not  necessarily  require  any 
changes  in  the  NRC  license  for  the 
facilities  owned  by  the  licensee. 

These  procedures  do  not  expand  or 
change  the  circimistances  imder  which 
NRC  approval  of  a  transfer  is  necessary 
nor  do  Uiey  change  the  circimistances 
under  which  a  license  amendment 
would  be  required  to  reflect  an 
approved  transfer.  Amendments  to 
licenses  are  required  only  to  the  extent 
that  ownership  or  operating  authority  of 
a  licensee,  as  reflected  in  the  license 
itself,  is  changed  by  a  transfer.  A 
disctission  of  the  process  for  issuing 
amendments  associated  with  an 
approved  transfer,  when  necessary,  is 
provided  below. 

The  proposed  procedxues,  similar  to 
those  used  by  the  Commission  in  cases 
involving  export  and  import  licensing 
hearings  under  10  CFR  Part  110,  provide 
for  a  legislative  type  hearing  for  license 
transfers.  These  procedures  wdll  provide 
opportimities  for  meaningful  public 
participation  while  minimizing  areas 
where  a  formal  adjudicatory  process 
could  introduce  delays  without  any 
commensurate  benefit  to  the  substance 
of  the  Commission's  decisionmaking. 
The  Commission  will  either  elect  to 
develop  an  evidentiary  record  and 


conforming  license  amendments,  of  an 
administrative  nature,  might  also  be  required  to 
reflect  a  change  in  the  name  of  the  licensee.  35  NRC 
at  76-77  and  n.6. 
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render  a  final  decision  itself,  or  will 
appoint  a  Presiding  Officer  who  will  be 
responsible  for  collecting  evidence  and 
developing  a  record  for  submission  to 
the  Commission.  For  such  proceedings, 
the  Commission  may  appoint  a 
Presiding  Officer  from  the  Atomic 
Safety  and  Licensing  Board  Panel 
(ASLBP),  although  the  proposed 
regulations  do  not  restrict  the  sources 
from  which  the  Commission  may  select. 

It  should  be  noted  that  the  regulations 
do  not  require  the  NRC  staff  to 
participate  in  the  proceedings  as  a 
formal  party  imless  the  Commission 
directs  the  use  of  Subpart  G  procedures 
or  otherwise  directs  the  staff  to 
participate  as  a  party.  The  Commission 
expects,  nevertheless,  that,  in  most 
cases,  the  staff  will  participate  to  the 
extent  that  it  will  offer  into  evidence 
sta^s  Safety  Evaluation  Report  that 
supports  its  conclusions  on  whether  to 
initially  grant  or  deny  the  requested 
license  transfer  and  provide  one  or  more 
appropriate  sponsoring  witnesses. 
Greater  staff  involvement  may  be 
directed  by  the  Commission  on  its  own 
initiative  or  at  the  staffs  choosing,  as 
circumstances  warrant. 

One  aspect  of  the  proposed  rule 
designed  to  improve  efficiency  is  the 
decision  to  require  oral  hearings  on  all 
transfers  where  a  hearing  is  to  be  held 
under  Subpart  M,  with  very  limited 
exceptions.  It  has  been  the 
Conunission's  experience  under  Subpart 
L  proceedings  that  intervenors  are 
p^licularly  interested  in  having  the 
opportunity  to  make  oral  presentations 
or  argmnents  for  inclusion  in  the  record. 
Even  though  such  requests  are  rarely 
granted,^  intervenors  can  and  do 
introduce  the  issue  of  whether  to  have 
oral  presentations  in  individual 
proceedings.  Rather  than  allow  the  issue 
of  oral  presentations  to  become  a  point 
of  contention  in  individual  proceedings 
(which  could  introduce  unnecessary 
delays  in  completing  the  record)  the 
proposed  rule  would  resolve  this 
concern  by  ensuring  that  all  parties  have 
the  opportujiity  to  present  oral 
argiunents  and  evidence.  The  question 
of  whether  cross  examination  of 
witnesses  should  be  allowed  has  also 
introduced  an  area  for  argimient  in 
Subpart  L  proceedings.^  The 
Commission  has  adckessed  this  area  of 
potential  dispute  in  the  proposed  rules 
by  providing  for  questioning  of 
witnesses  only  by  the  Presiding  Officer. 
Although  only  the  Presiding  Officer  may 
question  witnesses,  the  proposed  rules 
specifically  provide  parties  the 


'Curators  of  the  University  of  Missouri,  CLI-95- 
1,  41  NRC  71, 120  (1995) 
»Id. 


opportunity  to  present  recommended 
questions  to  the  Presiding  Officer. 

Another  aspect  of  the  rule  intended  to 
improve  the  efficiency  of  the 
adjudicatory  process  is  that,  while  it 
does  not  provide  for  any  separate 
discovery,  it  does  require  that  a  Hearing 
Docket  containing  all  relevant 
documents  and  correspondence  be 
established  and  be  made  available  at  the 
Commission's  Public  Document  Room. 
This  approach  is  in  keeping  with 
establishment  of  a  case  file  as  described 
in  the  Commission's  recent  Statement  of 
Pohcy  on  Conduct  of  Adjudicatory 
Proceedings  (63  PR  41872;  August  5, 
1998). 

Finally,  to  improve  the  efficiency  of 
the  adjudicatory  process,  the  proposed 
rules  would  impose  scheduler 
milestones  for  the  fiUng  of  testimony 
and  responses  and  for  the 
commencement  of  oral  hearings.  Subject 
to  the  Presiding  Officer's  scheduling 
adjustments  in  particular  proceedings, 
the  proposed  procedures  would  require 
initial  testimony,  statements  of  position 
on  the  issues  and  responsive  testimony 
to  be  filed  within  50  days  of  the 
Commission's  decision  to  grant  a 
request  for  a  hearing,  and  the  hearing 
would  commence  in  just  over  two 
months  from  the  Commission's  decision 
to  hold  a  hearing.  Assimiing  that  the 
NRC  staff  is  able  to  complete  its 
technical  review  and  take  initial  action 
on  the  transfer  application  within  three 
to  four  months  of  its  notice  of  receipt  of 
the  application,  these  procedures  are 
expected  to  result  in  the  issuance  of  a 
final  Commission  decision  on  the 
license  transfer  within  about  six  to  eight 
months  of  the  notice  of  receipt  of  the 
application  in  routine  cases.  Complex 
cases  requiring  more  extensive  review 
or  the  use  of  different  hearing 
procedures  may  take  more  time. 

Administratiye  License  Amendments 
Associated  With  License  Transfers 

As  discussed  above,  not  all  license 
transfers  require  license  amendments. 
Only  when  the  license  specifically  has 
reference  to  entities  or  persons  that  no 
longer  are  accurate  following  the 
approved  transfer  will  a  situation  exist 
that  requires  amendments  to  the  license. 
Such  amendments  are  essentially 
administrative  in  nature.  That  is,  in 
determining  whether  to  approve  such 
amendments,  the  only  issue  is  whether 
the  license  amendment  accurately 
reflects  the  approved  transfer. 
Substantive  issues  regarding  requests  for 
a  hearing  on  the  appropriateness  of  the 
transfer  itself  may  only  be  considered 
using  the  procedures  in  this  proposed 
rule.  The  Commission  has  previously 
noted  that  issuance  of  such  an 


administrative  amendment,  following 
the  review  and  approval  of  the  transfer 
itself,  "presents  no  safety  questions  and 
clearly  involves  no  signifiomt  hazards 
considerations."  Long  Island  Lighting 
Company,  supra,  35  NRC  at  77,  n.6. 

Safety  Evaluation  Reports  (SERs) 
prepared  in  connection  with  previous 
license  transfers  confirm  that  such 
transfers  do  not,  as  a  general  matter, 
have  significant  impacts  on  the  public 
health  and  safety.  Accordingly,  the 
proposed  regulations  provide  that 
conforming  amendments  to  the  license 
may  be  issued  by  the  staff  at  any  time 
after  the  staff  has  reviewed  and 
approved  the  proposed  transfer, 
notwithstanding  the  pendency  of  any 
hearing  under  the  proposed  Subpart  M. 
As  is  done  currently,  staff  approval  of  a 
transfer  application  will  take  the  form  of 
an  order.  Such  order  vnll  also  identify 
any  license  amendment  issued. 

The  Commission,  through  this 
rulemaking,  is  making  a  generic  finding 
that,  for  purposes  of  10  CFR  50.58(b)(5), 
50.91  and  50.92,  administrative 
amendments  which  do  no  more  than 
reflect  an  approved  transfer  and  do  not 
directly  affect  actual  operating  methods 
and  actueil  operation  of  the  facility  do 
not  involve  a  "significant  hazards 
consideration"  and  do  not  require  that 
a  hearing  opportunity  be  provided  prior 
to  issuance.  It  must  be  emphasized  that 
any  post-efl'ectiveness  hearing  on  such 
administrative  amendments  will  be 
limited  to  the  question  of  whether  the 
amendment  accurately  reflects  the 
approved  transfer.  The  Commission 
does  note,  however,  that  it  retains  the 
authority,  as  a  matter  of  discretion,  to 
direct  completion  of  hearings  prior  to 
issuance  of  the  transfer  approval  and 
any  required  amendments  in  individual 
cases  and  to  direct  the  use  of  other 
hearing  procedures,  if  the  Commission 
believes  it  is  in  the  interest  of  public 
health  and  safety  to  do  so. 

Environmental  Issues 

The  staff  has  completed  numerous 
Environmental  Assessments  related  to 
license  transfers.  These  assessments 
have  uniformly  demonstrated  that  there 
are  no  significant  environmental  effects 
from  license  transfers.  Indeed,  as  the 
Commission  has  noted  previously, 
amendments  effectuating  an  approved 
transfer  present  no  safety  questions  and 
involve  no  significant  hazards 
considerations.*  Accordingly,  the 
Commission  has  determined  that  a  new 
categorical  exclusion  should  be  added 
to  10  CFR  Part  51  which  will  obviate  the 
need  for  the  staff  to  continue  to  conduct 


*Long  Island  Lighting  Company,  supra,  35  NRC 
at  77,  n.  6. 
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individual  Environmental  Assessments 
in  each  transfer  case. 

Limitation  to  License  Transfers 

The  Commission  wishes  to  emphasize 
that  the  proposed  rules  address  only 
license  transfers  and  associated 
administrative  amendments  to  reflect 
transfers.  Requests  for  license 
amendments  which  involve  changes  in 
actual  operations  or  requirements 
directly  involving  health  and  safety- 
related  activities  will  continue  to  be 
subject  to  the  amendment  processes 
currently  in  use,  including  the 
requirement  for  individualized  findings 
imder  10  CFR  50.58,  50.91  and  50.92 
that  address  the  necessity  for  pre- 
effectiveness  hearings. 

Finding  of  No  Significant 
Environmental  Impact  and  Categorical 
Exclusion 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  as  amended, 
and  the  Commission's  regulations  in 
Subpart  A  of  10  CFR  Part  51,  that  this 
rule,  if  adopted,  falls  within  the 
categorical  exclusion  appearing  at  10 
CFR  51.22  (c)(1)  for  which  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
required. 

Further,  under  its  procedures  for 
implementing  NEPA,  the  Commission 
may  exclude  from  preparation  of  an 
environmental  impact  statement,  or  an 
environmental  assessment,  a  category  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  and  which 
have  been  found  to  have  no  such  effect 
in  NRC  proceedings.  In  this  rulemaking, 
the  Commission  proposes  to  find  that 
the  approval  of  a  direct  or  indirect 
license  transfer,  as  well  as  any  required 
administrative  license  amendments  to 
reflect  the  approved  transfer,  comprise  a 
category  of  actions  which  do  not 
individually  or  cimiulatively  have  a 
significant  effect  on  the  human 
environment.  Actions  in  this  category 
are  similar  in  that,  imder  the  AEA  and 
Commission  regulations,  transfers  of 
licenses  (and  associated  administrative 
amendments  to  licenses)  will  not  in  and 
of  themselves  permit  the  licensee  to 
operate  the  facility  in  any  maimer 
different  from  that  which  has  previously 
been  permitted  imder  the  existing 
license.  Thus,  the  transfer  will  usually 
not  raise  issues  of  environmental  impact 
that  differ  fi-om  those  considered  in 
initial  licensing  of  a  facility.  In  addition, 
the  denial  of  a  transfer  would  also  have, 
in  and  of  itself,  no  impact  on  the 
environment,  since  the  licensee  would 


still  be  authorized  to  operate  the  facility 
in  accordance  vtdth  the  existing  license. 
Environmental  assessments  that  have 
been  conducted  regarding  numerous 
license  transfers  under  existing 
regulations  have  not  demonstrated  the 
existence  of  a  major  federal  action 
significantly  affecting  the  environment. 
Further,  the  proposed  regulations  do  not 
apply  to  any  request  for  an  amendment 
that  would  directly  affect  the  actual 
operation  of  a  facility.  Amendments  that 
directly  affect  the  actual  operation  of  a 
facility  would  be  subject  to 
consideration  pursuant  to  the  existing 
license  amendment  processes,  including 
the  requirements  in  10  CFR  Part  2, 
Subparts  G  or  L,  as  appropriate  and 
applicable  environmental  review 
requirements  of  10  CFR  Part  51. 

Paperwork  Reduction  Act  Statement 

The  proposed  rule  does  not  contain  a 
new  or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et.  seq.).  Existing  requirements  for  10 
CFR  Part  51  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0021. 

Public  Protection  Notification 

If  an  information  collection  does  not 
display  a  currently  valid  OMB  control 
number,  the  NRC  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  the  information  collection. 

Regulatory  Analysis 

To  determine  whether  the 
amendments  to  10  CFR  Part  2  contained 
in  this  proposed  rule  were  appropriate, 
the  Commission  considered  the 
following  options: 

I.  The  No-Action  Alternative 

This  alternative  was  not  deemed 
acceptable  for  the  following  reasons. 
First,  this  option  would  leave  reactor 
transfers  subject  to  hearings  using  multi- 
member, multi-disciplined  licensing 
boards,  even  though  such  transfers  do 
not  involve  the  type  of  complex 
technical  questions  fos  which  multi- 
member boards  of  diverse  background 
may  provide  a  useful  technical  pool  of 
experience. 

Second,  the  formal  adjudicatory 
hearing  process  would  needlessly  add 
formality  and  resource  burdens  to  the 
development  of  a  record  for  reaching  a 
decision  on  applications  for  transfer 
approval  without  any  commensurate 
benefit  to  the  public  health  and  safety 
or  the  common  defense  and  security. 

Third,  the  current  process  for 
materials  licensees  imder  10  CFR  Part  2, 
Subpart  L,  while  not  utilizing  the  multi- 
member licensing  boards,  does  not 


necessarily  result  in  uniform  treatment 
of  all  license  transfer  requests,  and 
provides  at  least  the  potential  for  more 
formal  hearings.  Even  if  the  requests  for 
more  formal  procedures  are  not  granted 
in  typical  materials  cases,  the  process  of 
receiving  motions  for  more  formal 
procedures,  allovNring  responses  from  all 
parties  to  those  requests,  and  the  need 
for  the  Presiding  Officer  to  consider  and 
rule  on  such  requests  introduces  issues 
and  litigation  on  matters  not  involving 
the  merits  of  the  particular  application 
and  thus  introduces  the  potential  for 
delays  in  materials  license  transfer 
proceedings,  without  clear  benefit  to  the 
public  health  and  safety  or  the  common 
defense  and  security. 

2.  Use  10  CFR  Part  2.  Subpart  G  for  All 
License  Transfers 

While  assuring  uniformity  for  all 
license  transfer  requests,  this  option 
would  not  result  in  an  expeditious 
process  that  would  avoid  the  use  of 
multi-member  licensing  boards  which  is 
imnecessary  given  the  nature  of  typical 
transfer  applications.  It  would  also 
result  in  added  formality  and  resources 
being  devoted  to  materials  license 
transfers  on  the  part  of  all  parties  to  the 
hearing,  without  any  resulting  benefit  to 
public  health  and  safety. 

3.  Use  of  10  CFR  Part  2,  Subpart  Lfor 
All  License  Transfers 

This  option  was  considered  as  viable 
to  achieve  uniformity  and  to  avoid  the 
need  for  multi-member  licensing  boards 
for  conducting  requested  hearings. 
Subpart  L  provides  for  paper  hearings 
unless  oral  presentations  are  ordered  by 
the  Presiding  Officer.  Further,  Subpart  L 
allows  the  Presiding  Officer  the  option 
of  recommending  to  the  Commission 
that  more  formal  procedures  be  used. 
Even  though  such  requests  are  rarely 
granted,  as  a  practical  matter,  there  are 
delays  in  the  proceeding  while  parties 
petition  the  Presiding  Officer  and/or  the 
Commission  to  have  oral  hearings  and 
to  use  additional  procedures,  such  as 
cross-examination  and  formal  discovery. 
Such  discretion  in  structuring 
individual  hearings  is  appropriate 
where  the  breadth  of  potential  actions 
and  licensees  (covering  essentially  all 
amendments  for  a  wide  variety  of 
materials  licensees)  is  governed  by  a 
single  hearing  process.  This  flexibifity, 
however,  inevitably  leads  to  delays  as 
each  party  to  the  hearings  proposes  and 
presents  arguments  to  the  Presiding 
Officer  concerning  how  the  hearing 
should  be  structured. 

Where,  as  in  the  proposed  rule,  the 
Commission  is  concerned  with  only  one 
type  of  approval,  the  Commission  has 
the  abihty  to  resolve  through 
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rulemaking  many  of  these  procedural 
points  concerning  the  conduct  of  the 
hearing.  The  resolution  of  these  issues 
will  allow  the  parties  in  license  transfer 
proceedings  to  move  expeditiously  to 
examination  of  the  substantive  issues  in 
the  proceeding.  The  proposed  process, 
similar  to  a  legislative-type  hearing,  will 
also  result  in  the  record  promptly 
reaching  the  Commission  where  a  final 
agency  determination  can  be  made.  The 
proposed  rule  dictates  that  oral  hearings 
be  held  on  each  application  for  which 
a  hearing  request  is  granted  unless  the 
parties  unanimously  agree  to  forgo  the 
oral  hearing.  This  will  remove  the 
potential  for  a  delay  while  parties 
petition  the  Presiding  Officer  for  an  oral 
hearing.  Further,  the  proposed  rule 
provides  that  the  Presiding  Officer  will 
conduct  all  questioning  of  witnesses 
and  there  are  no  provisions  for  formal 
discovery,  although  docket  files  vtrith 
relevant  materials  will  be  publicly 
available.  The  proposed  rule  resolves 
several  areas  of  frequent  dispute  in 
Subpart  L  proceedings  and  was  seen, 
therefore,  as  being  more  appropriate  for 
license  transfer  proceedings  where  a 
timely  decision  is  important  to  the 
pubUc  interest.  These  efficiencies  can  be 
achieved  without  any  negative  effect  on 
substantive  decisionmaking  or  the  rights 
of  all  parties  to  a  full  and  fair  hearing 
since  all  parties  will  be  allowed  to 
present  relevant  witnesses,  written 
testimony,  and  oral  argvunents,  which 
should  result  in  a  high  quality  record  on 
substantive  issues  for  use  by  the 
Commission  in  reaching  a  decision  on 
contested  issues. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that 
this  rule  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  does  not  change  any 
requirements  for  submittal  of  license 
transfer  requests  to  NRC,  rather,  the 
procedures  designate  how  NRC  will 
handle  requests  for  hearings  on 
applications  for  license  transfers.  Most 
requested  hearings  on  license  transfer 
applications  involve  reactor  licensees  . 
which  are  large  organizations  which  do 
not  fall  within  the  definition  of  a  small 
business  found  in  section  3  of  the  Small 
Business  Action,  15  U.S.C.  632,  or 
within  the  small  Business  Standards  set 
forth  in  13  CFR  Part  121  or  in  the  size 
standards  adopted  by  the  NRC  (10  CFR 
2.810).  Based  on  the  historically  low 
number  of  requests  for  hearings 
involving  materials  licensees,  it  is  not 
expected  that  this  rule  will  have  any 


significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  and  a  backfit 
analysis  is  not  required,  because  these 
amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109.  The  rule 
does  not  constitute  a  backfit  under  10 
CFR  50.109,  because  it  does  not  propose 
a  change  to  or  additions  to  requirements 
for  existing  structures,  systems, 
components,  procedures,  organizations 
or  designs  associated  with  the 
construction  or  operation  of  a  facility. 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  record  keeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Parts  2  and  51. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 

1.  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority:  Sees.  161, 181,  68  Stat  948, 

953,  as  amended  (42  U.S.C.  2201,  2231);  sec. 
191,  as  amended.  Pub.  L.  87-615,  76  Stat.  409 
(42  U.S.C.  2241):  sec.  201.  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53, 
62.  63.  81, 103, 104. 105.  68  Stat.  930.  932. 
933.  935,  936, 937. 938.  as  amended  (42 
U.S.C.  2073.  2092.  2093.  2111.  2133.  2134. 
2135);  sec.  114(f);  Pub.  L  97-425.  96  Stat. 
2213.  as  amended  (42  U.S.C.  10134(f));  sec. 
102.  Pub.  L.  91-190.  83  Stat.  853.  as  amended 
(42  U.S.C.  4332);  sec.  301.  88  Stat.  1248  (42 
U.S.C  5871).  Sections  2.102.  2.103.  2.104, 
2.105,  2.721  also  issued  under  sees.  102, 103, 
104. 105. 183i  189.  68  Stat.  936.  937,  938, 

954.  955.  as  amended  (42  U.S.C.  2132.  2133. 
2134.  2135.  2233.  2239).  Section  2.105  also 
issued  under  Pub.  L.  97-415.  96  Stat.  2073 
(42  U.S.C.  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161  b.  i.  o.  182, 186.  234. 
68  Stat.  948-951.  955.  83  Stat.  444.  as 


amended  (42  U.S.C.  2201  (b).  (i).  (o),  2236, 
2282);  sec.  206,  88  Stat  1246  (42  U.S.C  5846). 
Sections  2.205(j)  also  issued  under  Pub.  L. 
101-410, 104  Stat.  890,  as  amended  by 
section  31001(s),  Pub.  L  104-134, 110  SUt. 
1321-373  (28  U.S.C.  2461  note).  Sections 
2.600-2.606  also  issued  under  sec.  102,  Pub. 
L.  91^190.  83  Stat.  853,  as  amended  (42 
U.S.C  4332).  Sections  2.700a.  2.719  also 
issued  under  5  U.S.C.  554.  Sections  2.754. 
2.760.  2.770.  2.780  also  issued  under  5  U.S.C 
557.  Section  2.764  also  issued  under  sees. 
135. 141.  Pub.  L  97-425,  96  Stat.  2232,  2241 
(42  U.S.C.  10155, 10161).  Section  2.790  also 
issued  under  sec.  103. 68  Stat.  936.  as 
amended  (42  U.S.C.  2133)  and  5  U.S.C  552. 
Sections  2.800  and  2.808  also  issued  under 
5  U.  S.  C  553,  Section  2.809  also  issued 
under  5  U.S.C  553  and  sec.29.  Pub.  L.  85- 
256,  71  Stat.  579,  as  amended  (42  U.S.C. 
2039).  Subpart  K  also  issued  under  sec.  189, 
68  Stat.  955  (42  U.S.C  2239);  sec.  134,  Pub. 
L.  97-425,  96  Stat.  2230  (42  U.S.C  10154). 
Subpart  L  also  issued  under  sec.  189, 68  Stat 
955  (42  U.S.C  2239).  Subpart  M  also  issued 
under  sec.  sec.  184  (42  U.S.C.  2234)  and  sec. 
189,  68  Stat.  955  (42  U.S.C  2239).  Appendix 
A  also  issued  under  see.  6.  Pub.  L.  91-560. 
84  Stat  1473  (42  U.S.C.  2135). 

2.  In  §  2.101  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  2.101    Filing  of  application. 

(a)(1)  An  application  for  a  license,  a 
license  transfer,  or  an  amendment  to  a 
license  shall  be  filed  vsrith  the  Director 
of  the  Office  of  Nuclear  Reactor 
Regulation  or  Director  of  the  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
as  prescribed  by  the  applicable 
provisions  of  this  chapter.  A  prospective 
applicant  may  confer  informally  writh 
the  staff  prior  to  the  filing  of  an 
application. 

•  •        *        •        * 

3.  In  §  2.1201  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  2.1 201    Scope  of  subpart 

(a)  *  *  • 

(1)  The  grant,  renewal  or  licensee- 
initiated  amendment  of  a  materials 
license  subject  to  parts  30.  32  throu^ 
35,  39,  40,  or  70  of  this  chapter,  with  the 
exception  of  license  amendments 
related  to  an  application  to  transfer  a 
license;  or 

•  *        *        •        • 

4.  In  §  2.1205,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  2.1 205    Request  for  a  hearing:  petition  for 
ieave  to  intervene. 

(a)  Any  person  whose  interest  may  be 
affected  by  a  proceeding  for  the  grant, 
renewal,  or  Ucensee-initiated 
amendment  of  a  license  subject  to  this 
subpart  may  file  a  request  for  a  hearing. 

(b)  An  applicant  for  a  license,  a 
license  amendment,  or  a  license  renewal 
who  is  issued  a  notice  of  proposed 
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denial  or  a  notice  of  denial  and  who 
desires  a  hearing  shall  file  the  request 
for  the  hearing  within  the  time  specified 
in  §  2.103  in  all  cases.  An  applicant  may 
include  in  the  request  for  hearing  a 
request  that  the  presiding  officer 
recommend  to  tl^e  Commission  that 
procedures  other  than  those  authorized 
imder  this  subpart  be  used  in  the 
proceeding,  provided  that  the  applicant 
identifies  the  special  factual 
circiunstances  or  issues  which  support 
the  use  of  other  procedures. 
•        •        *        *        * 

5.  In  Part  2,  a  new  Subpart  M  is  added 
to  read  as  follows: 

Subpart  M — ^Public  Notificatian,  Availability 
of  Documents  and  Records,  Hearing 
Requests  and  Procedures  for  Hearings  on 
License  Transfer  Applications 

Sec. 

2.1300  Scope  of  subpart  M. 

2.1301  Public  notice  of  receipt  of  a  license 
transfer  application. 

2.1302  Noticeof  withdrawal  of  an 
application. 

2.1303  Availability  of  documents  in  the 
Public  Document  Room. 

2.1304  Hearing  procedures. 

2.1305  Written  eonmients. 

2.1306  Hearing  request  or  intervention 
petition. 

2.1307  Answers  and  replies. 

2.1308  Commission  action  on  a  hearing 
request  or  intervention  petition. 

2.1309  Notice  of  oral  hearing. 

2.1310  Notice  of  hearing  consisting  of 
written  comments. 

2.1311  Conditions  in  a  notice  or  order. 

2.1312  Authority  of  the  Secretary. 

2.1313  Filing  and  service. 

2.1314  Computation  of  time. 

2.1315  Generic  determination  regarding 
license  amendments  to  reflect  transfer. 

2.1316  Authority  and  role  of  NRC  staff. 

2.1317  Hearing  docket. 

2.1318  Acceptance  of  hearing  documents. 

2.1319  Presiding  officer. 

2.1320  Responsibility  and  power  of  the 
_     presiding  officer  in  an  oral  hearing. 

2.1321  Participation  and  schedule  for 
submissions  in  a  hearing  consisting  of 
written  comments. 

2.1322  Participation  and  schedule  for 
submissions  in  an  oral  hearing. 

2.1323  Presentation  of  testimony  in  an  oral 
hearing. 

2.1324  Appearance  in  an  oral  hearing. 

2.1325  Motions  and  requests. 

2.1326  Burden  of  proof. 

2.1327  Application  for  a  stay  of  the 
effectiveness  of  NRC  staff  action  on 
license  transfer. 

2.1328  Default. 

2.1329  Waiver  of  a  rule  or  regulation. 

2.1330  Reporter  and  transcript  for  an  oral 
hearing. 

2.1331  Commission  action. 


Subpart  M— Public  Notification, 
Availability  of  Documents  and 
Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  Licensed 
Transfer  Applications 

§  2.1 300    Scope  of  Subpart  M. 

This  subpart  governs  requests  for,  and 
procedures  for  conducting,  hearings  on 
any  application  for  the  direct  or  indirect 
transfer  of  control  of  an  NRC  license 
which  transfer  requires  prior  approval 
of  the  NRC  imder  the  Commission's 
regulations,  governing  statutes,  or 
pursuant  to  a  license  condition.  This 
subpart  is  to  provide  the  only 
mechanism  for  requesting  hearings  on 
license  transfer  requests,  unless  contrary 
case  specific  orders  are  issued  by  the 
Commission. 

§  2.1 301    Public  notice  of  receipt  of  a 
license  transfer  application. 

(a)  The  Commission  will  notice  the 
receipt  of  each  application  for  direct  or 
indirect  transfer  of  a  specific  NRC 
license  by  placing  a  copy  of  the 
application  in  the  NRC  Public 
Document  Room. 

(b)  The  Commission  will  also  publish 
in  the  Federal  Register  a  notice  of 
receipt  of  an  application  for  approval  of 
a  license  transfer  involving  10  CFR  part 
50  and  part  52  licenses  and  major  fuel 
cycle  facility  licenses  issued  under  10 
OFR  part  70.  This  notice  constitutes  the 
notice  required  by  §  2.105  with  respect 
to  all  matters  related  to  the  application 
requiring  NRC  approval. 

(c)  Penodic  lists  of  applications 
received  may  be  obtained  upon  request 
addressed  to  the  Public  Document 
Room,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

§  2.1302    Notice  of  withdrawal  of  an 
application. 

The  Commission  will  notice  the 
withdrawal  of  an  application  by 
publishing  the  notice  of  withdrawal  in 
the  same  manner  as  the  notice  of  receipt 
of  the  application  was  published  under 
§2.1301. 

§  2.1 303    Availability  of  documents  in  the 
Public  Document  Room. 

Unless  exempt  from  disclosure  imder 
part  9  of  this  chapter,  the  following 
documents  pertaining  to  each 
application  for  a  license  transfer 
requiring  Commission  approval  will  be 
placed  in  the  Public  Document  Room 
when  available: 

(a)  The  license  transfer  application 
and  any  associated  requests; 

(b)  Commission  correspondence  vvith 
the  applicant  or  licensee  related  to  the 
application; 

Cc)  Federal  Register  notices; 

(d)  The  NRC  staff  Safety  Evaluation 
Report  (SER). 


(e)  Any  NRC  staff  order  which  acts  on 
the  license  transfer  application;  and 

(f)  If  a  hearing  is  held,  the  hearing 
record  and  decision. 

§2.1304    Hearing  procadures. 

The  procedures  in  this  subpart  will 
constitute  the  exclusive  basis  for 
hearings  on  license  transfer  applications 
for  all  NRC  specific  licenses. 

§2.1305    Written  comments. 

(a)  As  an  alternative  to  requests  for 
hearings  and  petitions  to  intervene, 
persons  may  submit  written  comments 
regarding  license  transfer  applications. 
The  Commission  will  consider  and,  if 
appropriate,  respond  to  these 
comments,  but  these  comments  do  not 
otherwise  constitute  part  of  the 
decisional  record. 

(b)  These  comments  should  be 
submitted  within  30  days  after  public 
notice  of  receipt  of  the  application  and 
addressed  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff. 

(c)  The  Cormnission  will  provide  the 
applicant  with  a  copy  of  the  comments. 
Any  response  the  applicant  chooses  to 
make  to  the  comments  must  be 
submitted  within  10  days  of  service  of 
the  comments  on  the  appUcant.  Such 
responses  do  not  constitute  part  of  the 
decisional  record. 

§  2.1 306    Hearing  request  or  intervention 
petition. 

(a)  Any  person  whose  interest  may  be 
affected  by  the  Commission's  action  on 
the  application  may  request  a  hearing  or 
petition  for  leave  to  intervene  on  a 
license  application  for  approval  of  a 
direct  or  indirect  transfer  of  a  specific 
license. 

(b)  Hearing  requests  and  intervention 
petitions  must — 

(1)  State  the  name,  address,  and 
telephone  number  of  the  requestor  or 
petitioner; 

(2)  Set  forth  the  issues  sought  to  be 
raised  and 

(i)  Demonstrate  that  such  issues  are 
within  the  scope  of  the  proceeding  on 
the  license  transfer  application, 

(ii)  Demonstrate  that  such  issues  are 
relevant  to  the  findings  the  NRC  must 
make  to  grant  the  application  for  Ucense 
transfer, 

(iii)  Provide  a  concise  statement  of  the 
alleged  facts  or  expert  opinions  which 
support  the  petitioner's  position  on  the 
issues  and  on  which  the  petitioner 
intends  to  rely  at  hearing,  together  with 
references  to  the  specific  sources  and 
docximents  on  which  the  petitioner 
intends  to  rely  to  support  its  position  on 
the  issues,  and 
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(iv)  Provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  apphcant  on  a  material  issue  of  law 
or  fact. 

(3)  Specify  both  the  facts  pertaining  to 
the  petitioner's  interest  and  how  the 
interest  may  be  affected,  with  particular 
reference  to  the  factors  in  §  2.1308(a). 

(4)  Be  served  on  both  the  applicant 
and  the  NRC  Office  of  the  Secretary  by 
any  of  the  methods  for  service  specified 
in  §2.1313. 

(c)  Hearing  requests  and  intervention 
petitions  will  be  considered  timely  only 
if  filed  not  later  than: 

O)  20  days  after  notice  of  receipt  is 
published  in  the  Federal  Register,  for 
those  applications  published  in  the 
Federal  Register; 

(2)  45  days  after  notice  of  receipt  is 
placed  in  the  Public  Document  Room 
for  all  other  applications;  or 

(3)  Such  other  time  as  may  be 
provided  by  the  Commission. 

§2.1307    Answers  and  replies. 

(a)  Unless  otherwise  specified  by  the 
Commission,  an  answer  to  a  hearing 
request  or  intervention  petition  may  be 
filed  within  10  days  after  the  request  or 
petition  has  been  served. 

(b)  Unless  otherwise  specified  by  the 
Commission,  a  reply  to  an  answer  may 
be  filed  within  5  days  after  service  of 
that  answer. 

(c)  Answers  and  replies  should 
address  the  factors  in  §2.1308. 

§2.1308    Commission  action  on  a  hearing 
request  or  intervention  petition. 

(a)  In  considering  a  hearing  request  or 
intervention  petition  on  an  application 
for  a  transfer  of  an  NRC  license,  the 
Commission  will  consider: 

(1)  The  nature  of  the  Petitioner's 
alleged  interest;_ 

(2)  Whether  that  interest  will  be 
affected  by  an  approval  or  denial  of  the 
application  for  transfer; 

(3)  The  possible  effect  of  an  order 
granting  the  request  for  license  transfer 
on  that  interest,  including  whether  the 
relief  requested  is  within  the 
Commission's  authority,  and,  if  so, 
whether  granting  the  relief  requested 
would  redress  the  alleged  injury; 

and 

(4)  Whether  the  issues  sought  to  be 
litigated  are 

(i)  Within  the  scope  of  the  proceeding; 

(ii)  Relevant  to  the  findings  the 
Commission  must  make  to  act  on  the 
application  for  license  transfer; 

(iii)  Appropriate  for  litigation  in  the 
proceeding,  and 

(iv)  Adequately  supported  by  the 
statements,  allegations,  and 
docimientation  required  by 
§2.1306(b)(2)(iii)and(iv). 

(b)  Untimely  hearing  requests  or 
intervention  petitions  may  be  denied 


unless  good  cause  for  failure  to  file  on 
time  is  established.  In  reviewing 
untimely  requests  or  petitions,  the 
Commission  will  also  consider: 

(1)  The  availability  of  other  means  by 
which  the  requestor's  or  petitioners' 
interest  will  be  protected  or  represented 
by  other  participants  in  a  hearing;  and 

(2)  The  extent  to  which  the  issues  will 
be  broadened  or  final  action  on  the 
application  delayed. 

(c)  The  Commission  will  deny  a 
request  or  petition  to  the  extent  it 
pertains  solely  to  matters  outside  its 
jurisdiction. 

(d)(1)  After  consideration  of  the 
factors  covered  by  paragraphs  (a) 
through  (c)  of  this  section,  the 
Commission  will  issue  a  notice  or  order 
granting  or  denying  a  hearing  request  or 
intervention  petition,  designating  the 
issues  for  any  hearing  that  w^U  be  held 
and  designating  the  Presiding  Officer.  A 
notice  granting  ahearing  will  be 
published  in  the  Federal  Register  and 
served  on  the  parties  to  the  hearing. 

(2)  Hearings  under  this  subpart  will 
be  oral  hearings,  unless,  within  15  days 
of  the  service  of  the  notice  or  order 
granting  a  hearing,  the  parties 
unanimously  agree  and  file  a  joint 
motion  requesting  a  hearing  consisting 
of  written  comments.  No  motion  to  hold 
a  hearing  consisting  of  written 
comments  will  be  entertained  absent 
imanimous -consent  of  all  parties. 

(3)  A  denial  of  a  request  for  hearing 
and  a  denial  of  any  petition  to  intervene 
will  set  forth  the  reasons  for  the  denial. 

§  2.1309    Notice  of  oral  hearing. 

(a)  A  notice  of  oral  hearing  will — 

(1)  State  the  time,  place  and  issues  to 
be  considered; 

(2)  Provide  names  and  addresses  of 
participants, 

(3)  Specify  the  time  limit  for 
participants  and  others  to  indicate 
whether  they  wish  to  present  views; 

(4)  Specify  the  schedule  for  the  filing 
of  written  testimony,  statements  of 
position,  proposed  questions  for  the 
Presiding  Officer  to  consider,  and 
rebuttal  testimony  consistent  with  the 
schedule  provisions  of  §  2.1321; 

(5)  Specify  that  the  oral  hearing  shall 
commence  within  15  days  of  the  date 
for  submittal  of  rebuttal  testimony 
unless  otherwise  ordered; 

(6)  State  any  other  instructions  the 
Commission  deems  appropriate; 

(7)  If  so  determined  by  the  NRC  staff 
or  otherwise  directed  by  the 
Commission,  direct  that  the  staff 
participate  as  a  party  with  respect  to 
some  or  all  issues. 

(b)  If  the  Commission  is  not  the 
Presiding  Officer,  the  notice  of  oral 
hearing  will  also  state: 

(1)  when  the  jurisdiction  of  the 
Presiding  Officer  commences  and    . 
terminates; 


(2)  The  powers  of  the  Presiding 
Officer; 

(3)  Instructions  to  the  Presiding 
Officer  to  certify  promptly  the 
completed  hearing  record  to  the 
Commission  without  a  recommended  or 
preUminary  decision. 

§  2.1310    Notice  of  hearing  consisting  of 
written  comments. 

A  notice  of  hearing  consisting  of 
written  comments  will: 

(a)  State  the  issues  to  be  considered; 

(b)  Provide  the  names  and  addresses 
of  participants; 

(c)  Specify  the  schedule  for  the  fihng 
of  written  testimony,  statements  of 
position,  proposed  questions  for  the 
Presiding  Officer  to  consider  for 
submission  to  the  other  parties,  and 
rebuttal  testimony,  consistent  with  the 
schedule  provisions  of  §  2.1321. 

(d)  State  any  other  instructions  the 
Commission  deems  appropriate. 

§  2.1 31 1    Conditions  in  a  notice  or  order. 

(a)  A  notice  or  order  granting  a 
hearing  or  permitting  intervention 
shall— 

(1)  Restrict  irrelevant  or  duplicative 
testimony;  and 

(2)  Require  common  interests  to  be 
represented  by  a  single  participant. 

(b)  If  a  participant's  interests  do  not 
extend  to  all  the  issues  in  the  hearing, 
the  notice  or  order  may  limit  her/his 
participation  accordingly. 

§  2.1 31 2    Authority  of  the  Secretary. 

The  Secretary  or  the  Assistant 
Secretary  may  rule  on  procedural 
matters  relating  to  proceedings 
conducted  by  the  Commission  itself 
under  this  subpart  to  the  same  extent 
they  can  do  so  under  §  2.772  for 
proceedings  imder  subpart  G. 

§2.1313    Filing  and  service. 

(a)  Hearing  requests,  intervention 
petitions,  answers,  replies  and 
accompanying  dociunents  must  be 
served  as  described  in  paragraph  (b)  of 
this  section  by  delivery,  facsimile 
transmission,  e-mail  or  other  means  that 
will  ensure  receipt  by  close  of  business 
on  the  due  date  for  filing.  Any 
participant  fiUng  hearing  requests, 
intervention  petitions,  replies  and 
accompanying  documents  should 
include  information  on  mail  and 
delivery  addresses,  e-mail  addresses, 
and  facsimile  numbers  in  their  initial 
filings  which  may  be  used  by  the 
Commission,  Presiding  Officer  and 
other  parties  for  serving  documents  on 
the  participant. 
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(b)  All  filings  must  be  served  upon  the 
applicant;  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  the  Secretary  of 
the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  participants  if  any.  If 
service  to  the  Secretary  is  by  delivery  or 
by  mail,  the  filings  should  be  addressed 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff.  E-mail  filings 
may  be  sent  to  the  Secretary  at  the 
following  e-mail  address: 
SECY@NRC.GOV.  Facsimile 
transmission  filings  may  be  filed  with 
the  Secretary  using  the  following 
number:  301-415-1101. 

(c)  Service  is  completed  by: 

(1)  Delivering  the  paper  to  the  person; 
or  leaving  it  in  her  or  his  office  with 
someone  in  charge;  or,  if  there  is  no  one 
in  charge,  leaving  it  in  a  conspicuous 
place  in  the  office;  or,  if  the  recipient 
has  no  office  or  it  is  closed,  leaving  it 

at  her  or  his  usual  place  of  residence 
vnth  some  occupant  of  suitable  age  and 
discretion; 

(2)  Depositing  it  in  the  United  States 
mail,  properly  stamped  and  addressed; 
or 

(3)  Any  other  manner  authorized  by 
law,  when  service  cannot  be  made  as 
provided  in  paragraphs  (c)(1)  or  (2)  of 
this  section. 

(4)  For  facsimile  transmission, 
sending  copies  to  the  facsimile  machine 
of  the  person  being  served; 

(5)  For  e-mail,  sending  the  filing  in 
electronic  form  attached  to  an  e-mail 
message  directed  to  the  person  being 
served. 

(d)  Proof  of  service,  stating  the  name 
and  address  of  the  person  served  and 
the  manner  and  date  of  service,  shall  be 
shown,  and  may  be  made  by — 

(1)  Written  acknowledgment  of  the 
person  served  or  an  authorized 
representative;  or 

(2)  The  certificate  or  affidavit  of  the 
person  making  the  service. 

(e)  The  Commission  may  make  special 
provisions  for  service  when 
circumstances  warrant. 

§  2.1314    Computation  of  time. 

(a)  In  computing  time,  the  first  day  of 
a  designated  time  period  is  not  included 
and  the  last  day  is  included.  If  the  last 
day  is  a  Saturday,  Sunday  or  legal 
hoUday  at  the  place  where  the  required 
action  is  to  be  accomplished,  the  time 
period  will  end  on  the  next  day  which 
is  not  a  Satvirday,  Sunday  or  legal 
holiday. 

(b)  In  time  periods  of  7  days  or  less, 
Saturdays,  Sundays  and  hoUdays  are 
not  counted. 


(c)  Whenever  an  action  is  required 
v^rithin  a  prescribed  period  by  a  paper 
served  pursuant  to  §  2.1307,  3  days  shall 
be  added  to  the  prescribed  period  if 
service  is  by  regular  mail. 

§  2.1 31 5    Generic  determination  regarding 
license  antendments  to  reflect  transfers. 

(a)  Unless  otherwise  determined  by 
the  Commission  with  regard  to  a 
specific  application,  the  Commission 
has  determined  that  any  utilization 
facility  license  amendment  conforming 
the  license  to  reflect  the  transfer  action 
is  administrative  in  nature  and  involves 
no  significant  hazards  considerations. 

(b)  Where  administrative  license 
amendments  are  necessary  to  reflect  an 
approved  transfer,  such  amendments 
vdll  be  included  in  the  order  that 
approves  the  transfer.  Any  challenge  to 
the  administrative  license  amendment  is 
limited  to  the  question  of  whether  the 
license  amendment  accurately  reflects 
the  approved  transfer. 

§2.1316    Authority  and  role  of  NRC  staff. 

(a)  During  the  pendency  of  any 
hearing  under  this  subpart,  consistent 
with  the  NRC  staffs  findings  in  its 
Safety  Evaluation  Report  (SER),  the  staff 
is  expected  to  promptly  issue  approval 
or  denial  of  license  transfer  requests. 
Notice  of  such  action  shall  be  promptly 
transmitted  to  the  Presiding  Officer  and 
parties  to  the  proceeding. 

(b)  Except  as  otherwise  directed  in 
accordance  with  §  2.1309(a)(7),  the  staff 
is  not  required  to  be  a  party  to 
proceedings  under  this  subpart  but  will 
offer  into  evidence  its  SER  associated 
with  the  transfer  application  and 
provide  one  or  more  sponsoring 
witnesses. 

(c)  If  the  staff  desires  to  participate  as 
a  party,  the  staff  shall  notify  the 
Presiding  Officer  and  the  parties  and 
shall  thereupon  be  deemed  to  be  a  party 
with  all  the  rights  and  responsibilities  of 
a  party. 

§2.1317    Hearing  docket 

For  each  hearing,  the  Secretary  will, 
maintain  a  docket  which  will  include 
the  hearing  transcript,  exhibits  and  all 
papers  filed  or  issued  in  connection 
vtrith  the  hearing.  This  file  will  be  made 
available  to  all  parties  in  accordance 
with  the  provisions  of  §  2.1303  and  will 
constitute  the  only  discovery  in 
proceedings  under  this  subpart. 

§2.1318    Acceptance  of  hearing 
documents. 

(a)  Each  docxunent  filed  or  issued 
must  be  clearly  legible  and  bear  the 
docket  number,  license  application 
number,  and  hearing  title. 

(b)  Each  document  shall  be  filed  in 
one  original  and  signed  by  the 


participant  or  its  authorized 
representative,  vnth  the  address  and 
date  of  signatiu^  indicated.  The 
signature  is  a  representation  that  the 
document  is  submitted  with  full 
authority,  the  person  signing  knows  its 
contents  and  that,  to  the  best  of  their 
knowledge,  the  statements  made  in  it 
are  true. 

(c)  A  docujnent  not  meeting  the 
requirements  of  this  section  may  be 
returned  with  an  explanation  for 
nonacceptance  and,  if  so,  will  not  be 
docketed. 

§2.1319    Presiding  officer. 

(a)  The  Commission  will  ordinarily  be 
the  Presiding  Officer  at  a  hearing  imder 
this  part.  However,  the  Commission 
may  provide  in  a  hearing  notice  that  one 
or  more  Commissioners,  or  any  other 
person  permitted  by  law,  will  preside. 

(b)  A  participant  may  submit  a  written 
motion  for  the  disqualification  of  any 
person  presiding.  The  motion  shall  be 
supported  by  an  affidavit  setting  forth 
the  alleged  grounds  for  disqualification. 
If  the  Presiding  Officer  does  not  grant 
the  motion  or  the  person  does  not 
disqualify  himself  and  the  Presiding 
Officer  or  such  other  person  is  not  the 
Commission  or  a  Commissioner,  the 
Conunission  will  decide  the  matter. 

(c)  If  any  person  presiding  deems 
himself  or  herself  disquaUfied,  he  or  she 
shall  withdraw  by  notice  on  the  record 
after  notifying  the  Commission. 

(d)  If  a  Presiding  Officer  becomes 
imavailable,  the  Commission  will 
designate  a  replacement. 

(e)  Any  motion  concerning  the 
designation  of  a  replacement  Presiding 
Officer  shall  be  made  within  5  days  after 
the  designation. 

(f)  Unless  otherwise  ordered  by  the 
Commission,  the  jurisdiction  of  a 
Presiding  Officer  other  than  the 
Commission  commences  as  designated 
in  the  hearing  notice  and  terminates 
upon  certification  of  the  hearing  record 
to  the  Commission,  or  when  the 
Presiding  Officer  is  disqualified. 

§  2.1 320    Responsibility  and  power  of  the 
presiding  officer  in  an  oral  hearing. 

(a)  The  Presiding  Officer  in  any  oral 
hearing  shall  conduct  a  fair  hearing, 
develop  a  record  that  will  contribute  to 
informed  decisionmaking,  and,  within  " 
the  framework  of  the  Commission's 
orders,  have  the  power  necessary  to 
achieve  these  ends,  including  the  power 
to: 

(1)  Take  action  to  avoid  unnecessary 
delay  and  maintain  order; 

(2)  Dispose  of  procedural  reauests; 

(3)  Question  participants  ana 
witnesses,  and  entertain  suggestions  as 
to  questions  which  may  be  asked  of 
participants  and  witnesses. 
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(4)  Order  consolidation  of 
participants; 

(5)  Establish  the  order  of  presentation; 

(6)  Hold  conferences  before  or  during 
the  hearing; 

(7)  Establish  time  limits; 

(8)  Limit  the  niunber  of  witnesses; 
and 

(9)  Strike  or  reject  dupUcative  or 
irrelevant  presentations. 

(b)  Where  the  Commission  itself  does 
not  preside: 

(1)  The  Presiding  Officer  may  certify 
questions  or  refer  rulings  to  the 
Commission'  for  decision; 

(2)  Any  hearing  order  may  be 
modified  by  the  Commission;  and 

(3)  The  Presiding  Officer  will  certify 
the  completed  hearing  record  to  the 
Commission,  which  may  then  issue  its 
decision  on  the  hearing  or  provide  that 
additional  testimony  be  presented. 

S  2.1 321    Participation  and  schedule  for 
submission  in  a  hearing  consisting  of 
written  comments. 

Unless  otherwise  limited  by  this 
subpart  or  by  the  Commission, 
participants  in  a  hearing  consisting  of 
written  comments  may  submit: 

(a)  Initial  written  statements  of 
position  and  written  testimony  with 
supporting  affidavits  on  the  issues. 
These  materials  shall  be  filed  within  30 
days  of  the  date  of  the  Commission's 
Notice  granting  a  hearing  pursuant  to 

§  2.1308(d)(1),  imless  the  Commission 
or  Presiding  Officer  directs  otherwise. 

(b)  Written  responses,  rebuttal 
testimony  with  supporting  affidavits 
directed  to  the  initial  statements  and 
testimony  of  other  participants,  and 
proposed  written  questions  for  the 
Presiding  Officer  to  consider  for 
submittal  to  persons  sponsoring 
testimony  submitted  imder  paragraph 
(a)  of  this  section.  These  materials  shall 
be  filed  within  20  days  of  the  filing  of 
the  materials  submitted  under 
paragraph  (a)  of  this  section,  imless  the 
Commission  or  Presiding  Officer  directs 
otherwise. 

(c)  Written  concluding  statements  of 
position  on  the  issues.  These  materials 
shall  be  filed  within  20  days  of  the  filing 
of  the  materials  submitted  imder 
paragraph  (b)  of  this  section,  unless  the 
Commission  or  the  Presiding  Officer 
Directs  otherwise. 

§2.1322    Participation  schedule  for 
submissions  in  an  oral  hearing. 

(a)  Unless  otherurise  limited  by  this 
subpart  or  by  the  Commission, 
participants  in  an  oral  hearing  may 
submit  and  sponsor  in  the  hearing: 

(1)  Initial  written  statements  of 
position  and  written  testimony  with 
supporting  affidavits  on  the  issues. 


These  materials  shall  be  filed  within  30 
days  of  the  date  of  the  Commission's 
notice  granting  a  hearing  pursuant  to 
§  2.1308(d)(1),  unless  the  Commission 
or  Presiding  Officer  directs  otherwise. 

(2)  (i)  Written  responses  and  rebuttal 
testimony  with  supporting  affidavits 
directed  to  the  initial  statements  and 
testimony  of  other  participants; 

(ii)  Proposed  questions  for  the 
Presiding  Officer  to  consider  for 
propoimding  to  persons  sponsoring 
testimony. 

(3)  These  materials  must  be  filed 
within  20  days  of  the  filing  of  the 
materials  submitted  under  paragraph 
(a)(1)  of  this  section,  imless  the 
Commission  or  Presiding  Officer  directs 
otherwise. 

(b)  The  oral  hearing  should 
commence  within  65  days  of  the  date  of 
the  Commission's  notice  granting  a 
hearing  unless  the  Commission  or 
Presiding  Officer  directs  otherwise. 
Ordinarily,  questioning  in  the  oral 
hearing  will  be  conducted  by  the 
Presiding  Officer,  using  either  the 
Presiding  Officer'»questions  or 
questions  submitted  by  the  participants 
or  a  combination  of  both. 

(c)  Written  post-hearing  statements  of 
position  on  the  issues  addressed  in  the 
oral  hearing  may  be  submitted  within  20 
days  of  the  close  of  the  oral  hearing. 

(d)  The  Commission,  on  its  own 
motion,  or  in  response  to  a  request  from 
a  Presiding  Officer  other  than  the 
Commission,  may  use  additional 
procedures,  such  as  direct  and  cross- 
examination,  or  may  convene  a  formal 
hearing  under  subpart  G  of  10  CFR  part 
2  on  specific  and  substantial  disputes  of 
fact,  necessary  for  the  Commission's 
decision,  that  cannot  be  resolved  with 
sufficient  accuracy  except  in  a  formal 
hearing.  The  staff  will  be  a  party  in  any 
such  formal  hearing.  Neither  the 
Commission  nor  the  Presiding  Officer 
will  entertain  motions  from  the  parties 
that  request  such  special  procedures  or 
formal  hearings. 

§  2.1 323    Presentation  of  testimony  in  an 
oral  hearing. 

(a)  All  direct  testimony  in  an  oral 
hearing  shall  be  filed  no  later  than  15 
days  before  the  hearing  or  as  otherwise 
ordered  or  allowed  pursuant  to  the 
provisions  of  §  2.1322. 

(b)  Written  testimony  will  be  received 
into  evidence  in  exhibit  form. 

(c)  Participants  may  designate  and 
present  their  own  witnesses  to  the 
Presiding  Officer. 

(d)  Testimony  for  the  NRC  staff  will 
be  presented  only  by  persons  designated 
by  the  Executive  Director  for  Operations 
for  that  purpose. 


(e)  Participants  and  witnesses  will  be 
questioned  orally  or  in  writing  and  only 
by  the  Presiding  Officer.  Questions  may 
be  addressed  to  individuals  or  to  panels 
of  participants  or  witnesses. 

(f)  The  Presiding  Officer  may  accept 
written  testimony  from  a  person  unable 
to  appear  at  the  hearing,  and  may 
request  him  or  her  to  respond  to 
questions. 

(g)  No  subpoenas  will  be  granted  at 
the  request  of  participants  for 
attendance  and  testimony  of 
participants  or  witnesses  or  the 
production  of  evidence. 

§  2.1 324    Appearance  in  an  oral  hearing. 

(a)  A  participant  may  appear  in  a 
hearing  on  her  or  his  own  behalf  or  be 
represented  by  an  authorized 

-representative. 

(b)  A  person  appearing  shall  file  a 
written  notice  stating  her  or  his  name, 
address  and  telephone  number,  and  if 
an  authorized  representative,  the  basis 
of  her  or  his  eligibility  and  the  name 
and  address  of  the  participant  on  whose 
behalf  she  or  he  appears. 

(c)  A  person  may  be  excluded  from  a 
hearing  for  disorderly,  dilatory  or 
contemptuous  conduct,  provided  he  or 
she  is  informed  of  the  grounds  and 
given  an  opportunity  to  responds 

§  2.1 325    Motions  and  requests. 

(a)  Motions  and  requests  shall  be 
addressed  to  the  Presiding  Officer,  and, 
if  written,  also  filed  with  the  Secretary 
and  served  on  other  participants. 

(b)  Other  participants  may  respond  to 
the  motion  or  request.  Responses  to  « 
written  motions  or  requests  shall  be 
filed  within  5  days  after  service  unless 
the  Commission  or  Presiding  Officer 
directs  otherwise. 

(c)  The  Presiding  Officer  may 
entertain  motions  for  extension  of  time 
and  changes  in  schedule  in  accordance 
with  paragraphs  (a)  and  (b)  of  this 
section. 

(d)  When  the  Commission  does  not 
preside,  in  response  to  a  motion  or 
request,  the  Presiding  Officer  may  refer 
a  ruling  or  certify  a  question  to  the 
Commission  for  decision  and  notify  the 
participants. 

(e)  Unless  otherwise  ordered  by  the 
Commission,  a  motion  or  request,  or  the 
certification  of  a  question  or  referral  of 
a  ruling,  shall  not  stay  or  extend  any 
aspect  of  the  hearing. 

§2.1326    Burden  of  proof. 

The  applicant  or  the  proponent  of  an 
order  has  the  burden  of  proof. 
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§  2.1 327    Application  for  a  stay  of  the 
effectiveness  of  NRC  staff  action  on  license 
transfer. 

(a)  Any  appUcation  for  a  stay  of  the 
effectiveness  of  the  NRC  staffs  order  on 
the  license  transfer  application  shall  be 
filed  with  the  Commission  within  5 
days  of  the  issuance  of  the  notice  of  staff 
action  pursuant  to  §  2.1316(a). 

(b)  Aji  application  for  a  stay  must  be 
no  longer  than  10  pages,  exclusive  of 
affidavits,  and  must  contain: 

(1)  A  concise  summary  of  the  action 
which  is  requested  to  be  stayed;  and 

(2)  A  concise  statement  of  the  grounds 
for  a  stay,  with  reference  to  the  factors 
specified  in  paragraph  (d)  of  this 
section. 

(c)  Within  10  days  after  service  of  an 
application  for  a  stay  under  this  section, 
any  participant  may  file  an  answer 
supporting  or  opposing  the  granting  of 
a  stay.  Answers  must  be  no  longer  than 
10  pages,  exclusive  of  affidavits,  and 
should  concisely  address  the  matters  in 
paragraph  (b)  of  this  section,  as 
appropriate.  No  further  replies  to 
answers  will  be  entertained. 

(d)  In  determining  whether  to  grant  or 
deny  an  application  for  a  stay,  the 
Commission  will  consider 

(1)  Whether  the  requestor  vrill  be 
irreparably  injured  unless  a  stay  is 
granted; 

(2)  Whether  the  requestor  has  made  a 
strong  showing  that  it  is  likely  to  prevail 
on  the  merits; 

(3)  Whether  the  granting  of  a  stay 
would  harm  other  participants;  and 

(4)  Where  the  public  interest  fies. 

§2.1328    Default 

When  a  participant  fails  to  act  within 
a  specified  time,  the  Presiding  Officer 
may  consider  that  participant  in  default, 
issue  an  appropriate  ruling  and  proceed 
writhout  further  notice  to  the  defaulting 
participant. 

§  2.1 329    Waiver  of  a  rule  or  regulation. 

(a)  A  participant  may  petition  that  a 
Conunission  rule  or  regulation  be 
waived  with  respect  to  the  license 
transfer  application  under 
consideration. 

(b)  The  sole  ground  for  a  waiver  shall 
be  that,  because  of  special 
circumstances  concerning  the  subject  of 
Ihe  hearing,  application  of  a  rule  or 
regulation  would  not  serve  the  purposes 
for  which  it  was  adopted. 

(c)  Waiver  petitions  shall  specify  why 
application  of  the  rule  or  regulation 
would  not  serve  the  purposes  for  which 
it  was  adopted  and  shall  be  supported 
by  affidavits  to  the  extent  applicable. 

(d)  Other  participants  may,  within  10 
days,  file  a  response  to  a  waiver 
petition. 


(e)  When  the  Commission  does  not 
preside,  the  Presiding  Officer  will 
certify  the  waiver  petition  to  the 
Conunission,  whidi,  in  response,  will 
grant  or  deny  the  waiver  or  direct  any 
further  proceedings. 

§2.1330    Reporter  and  transcript  for  an 
oral  hearing. 

(a)  A  reporter  designated  by  the 
Commission  will  record  an  oral  hearing 
and  prepare  the  official  hearing 
transcript. 

(b)  Except  for  any  portions  that  must 
be  protected  fit)m  disclosure  under  10 
CFR  2.790,  transcripts  will  be  placed  in 
the  Public  Document  Room,  and  copies 
may  be  purchased  from  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555. 

(c)  Corrections  of  the  official 
transcript  may  be  made  only  as 
specified  by  the  Secretary. 

§2.1331    Commission  action. 

(a)  Upon  completion  of  a  hearing,  the 
Commission  will  issue  a  written 
opinion  including  its  decision  on  the 
license  transfer  application  and  the 
reasons  for  the  decision. 

(b)  The  decision  on  the  application 
following  the  hearing  will  be  based  on 
the  record  developed  at  hearing. 

PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

6.  the  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Authority:  Sec.  161, 68  SUt.  948.  as 
amended,  sec.  1701, 106  Stat.  2951,  2952, 
2953,  (42  U.S.C.  2201,  2297f);  sees.  201.  as 
amended,  202, 88  Stat.  1242,  as  amended, 
1244  (42  U.S.C  5841,  5842). 

Subpart  A  also  issued  under  National 
Environmental  Policy  Act  of  1969,  sees.  102, 
104, 105,  83  Stat.  853-854,  as  amended  (42 
U.S.C  4332,  4334,  4335);  and  Pub.  L.  95-604, 
Title  11,  92  Stat.  3033-3041;  and  sec.  193, 
Pub.  L.  101-575, 104  Stat.  2835  42  U.S.C 
2243).  Section  51.20,  51.30.  51.60,  51.80,  and 
51.97  also  issued  under  sees.  135, 141,  Pub. 
L.  97-425,  96  Stat  2232,  2241,  and  sec.  148, 
Pub.  L.  100-203, 101  Stat  1330-223  (42 
U.S.C  10155, 10161, 10168).  Section  51.22 
also  issued  under  sec.  274,  73  Stat.  688.  as 
amended  by  92  Stat  3036-3038  (42  U.S.C 
2021)  and  under  Nuclear  Waste  Policy  Act  of 
1982,  sec  121,  96  Stat  2228  (42  U.S.C 
10141).  Sections  51.43,  51.67,  and  51.109 
also  under  Nuclear  Waste  Policy  Act  of  1982, 
sec  114(f).  96  Stat  2216,  as  amended  (42 
U.S.C  10134). 

7.  In  §  51.22,  a  new  paragraph  (c)(21) 
is  added  to  read  as  follows: 


§  51 .22    Criterion  for  categorical  exclusion; 
Identification  of  licensing  and  regulatory 
actions  eligible  for  categorical  exclusion  or 
otherwise  not  requiring  environnMntal 
review. 


(c)»  •  • 

(21)  Approvals  of  direct  or  indirect 
transfers  of  any  license  issued  by  NRC  and 
any  associated  amendments  of  license 
required  to  reflect  the  approval  of  a  direct  or 
indirect  transfer  of  an  NRC  license. 


Dated  at  Rockville,  Maryland,  this  4th  day 
of  September  1998. 

For  Nuclear  Regulatory  Conunission. 

John  C  Hoyle, 

Secretary  of  the  Commission. 
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Airworthiness  Directives;  Burkhart 
Grob  Luft-und  Raumfahrt  Models 
G115.  G115A,  G11SB,  G115C.  G115C2. 
G115D,  and  G115D2  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Burkhart 
Grob  Luft-und  Raumfahrt  (Grob)  Models 
G115,  G115A.  G115B,  G115C,  G115C2. 
G115D,  and  G115D2  airplanes.  The  - 
proposed  AD  would  require  inspecting 
the  area  of  the  elevator  trim  tab  hinges 
for  cracks  and  a  secure  fit,  and  repairing 
any  elevator  trim  tab  hinges  with  cracks 
or  where  a  proper  secure  fit  is  not 
found.  The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  structural 
damage  of  the  trim  tab  hinges  caused  by 
cracks,  which  could  result  in  trim  tab 
failure  with  consequent  loss  of  control 
of  the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  October  15, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-68- 
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AD,  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Burkhart  Grob  Luft-und  Raumfahrt,  D- 
8939  Mattsies.  Federal  Republic  of 
Geimany.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  M.  Schletzbaum,  Aerospace 
Engineer.  FAA.  Small  Airplane 
Directorate.  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106;  telephone: 
(816)  426-6932;  facsimile:  (816)  426- 
2169. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simmiarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-68-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-68-AD,  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 


Discussion 

The  Luftfahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
Grob  Models  G115,  G115A.  G115B. 
G115C.  G115C2.  G115D,  and  G115D2 
airplanes.  The  LBA  reports  incidents  of 
cracks  found  in  the  area  of  the  trim  tab 
hinges  on  the  affected  airplanes.  The 
LBA  states  that  the  cracks  could  be 
forming  due  to  the  trim  tab  end 
touching  the  upper  elevator  shell  at  full 
deflection.  This  would  indicate  a  loose 
or  non-secure  fit  of  the  trim  tab  hinges. 

This  condition,  if  not  detected  and 
corrected,  could  result  in  trim  tab 
failure  with  consequent  loss  of  control 
of  the  airplane. 

Relevant  Service  Information 

Grob  has  issued  Service  Bulletin 
1078-75.  dated  May  15, 1998,  which 
specifies  procedures  for  inspecting  the 
area  of  the  elevator  trim  tab  hinges  for 
cracks  and  a  seciu%  fit.  Included  with 
this  service  bulletin  are  Installation 
Instructions  No.  1078-75,  dated  May  15, 
1998,  which  specify  procedures  for 
repairing  any  elevator  trim  tab  hinges 
with  cracks  or  where  a  proper  secure  fit 
is  not  foimd. 

The  LBA  of  Germany  classified  this 
service  bulletin  as  mandatory  and 
issued  German  AD  1998-299,  dated 
June  4. 1998.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

The  FAA's  Determination 

These  airplane  models  are 
manufactured  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
appUcable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  of 
Germany  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Grob  Models  Gl  15, 
G115A,  G115B,  G115C.  G115C2.  G115D. 
and  G115D2  airplanes  of  the  same  type 
design  registered  in  the  United  States, 
the  FAA  is  proposing  AD  action.  The 


proposed  AD  would  require  inspecting 
the  area  of  the  elevator  trim  tab  hinges 
for  cracks  and  a  secure  fit,  and  repairing 
any  elevator  trim  tab  hinges  with  cracks 
or  where  a  proper  secure  fit  is  not 
found.  Accomplishment  of  the  proposed 
inspection  would  be  in  accordance  with 
Grob  Service  Bulletin  1078-75,  dated 
May  15. 1998.  Accomplishment  of  the 
proposed  repairs,  if  necessary,  would  be 
accomplished  in  accordance  with  Grob 
Installation  Instructions  No.  1078-75, 
dated  May  15. 1998. 

Cost  Impact 

The  FAA  estimates  that  26  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  inspection,  that  it  would 
take  approximately  1  workhour  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  inspection  on 
U.S.  operators  is  estimated  to  be  $1.566r-; 
or  $60  per  airplane. 

If  any  of  the  affected  airplanes  would 
have  trim  tab  hinges  that  were  foimd 
cracked  or  where  a  proper  secure  fit  was 
not  foimd.  the  proposed  repair  would 
take  approximately  5  workhours  per 
airplane  at  an  average  labor  rate  of  $60 
per  hour.  Paris  would  cost 
approximately  $25  per  airplane.  Based 
on  these  figures,  the  cost  to  repair  any 
trim  tab  hinges  found  cracked,  or  where 
a  proper  secure  fit  was  not  foimd,  would 
be  approximately  $325  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenmient.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  smsdl  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Burkhart  Grob  Luft-und  Raumfahrt:  Docket 
No.  98-CE-68-AD. 

Applicability:  Model  G115,  G115A,  G115B, 
G115C.  G115C2,  G115D.  and  G115D2 
airplanes,  all  serial  numbers,  certiHcated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiflcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  structural  damage  of  the  trim 
tab  hinges  caused  by  cracks,  which  could 
result  in  trim  tab  failure  with  consequent  loss 
of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Within  the  next  50  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  inspect  the  area  of  the  elevator  trim  tab 
hinges  for  cracks  and  a  secure  fit. 
Accomplish  this  inspection  in  accordance 
with  the  Action  section  of  Grob  Service 
Bulletin  No.  1078-75,  dated  May  15, 1998. 

(b)  Prior  to  further  flight,  repair  any 
elevator  trim  tab  hinges  with  cracks  or  where 
a  proper  secure  fit  is  not  found.  Accomplish 
these  repairs  in  accordance  with  the 
Procedure  section  of  Grob  Installation 
Instructions  No.  1078-75,  dated  May  15, 
1998. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Grob  Service  Bulletin  1078-75, 
dated  May  15, 1998,  should  be  directed  to 
Burkhart  Grob  Luft-und  Raumfahrt,  D-8939 
Mattsies,  Federal  Republic  of  Germany.  This 
service  information  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  1998-299,  dated  June  4, 1998. 

Issued  in  Kansas  City,  Missouri,  on 
Septemt>er  3, 1998. 
Michael  Gallagher. 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  98-24383  Filed  9-10-98;  8:45  am] 
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Airworthiness  Directives;  Lockheed 
Model  L-101 1-385  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all 
Lockheed  Model  1^1011-385  series 
airplanes,  that  currently  requires  a  one- 
time inspection  to  detect  cracking  of  the 
bulkhead  at  fuselage  station  (FS)  1363  at 
butt  line  42.5.  and  repair  or  additional 
inspections,  if  necessary.  This  action 
would  add  repetitive  inspections  to 
detect  cracking  of  the  bulkhead  web  and 
bulkhead  cap  (fiame  cap)  at  FS  1363. 
and  repair,  if  necessary.  This  proposal  is 
prompted  by  reports  that  additional, 
more  extensive,  fatigue  cracking  was 
found  in  the  bulkhead  web  and  cap.  The 


actions  specified  by  the  proposed  AD 
are  intended  to  detect  and  correct 
cracking  of  the  bulkhead  web  and  cap, 
which  could  result  in  reduced  structural 
integrity  of  the  fuselage. 
DATES:  Comments  must  be  received  by 
October  26, 1998. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
315-AD.  1601  Lind  Avenue.  SW„ 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Support  Company  (LASSC),  Field 
Support  Department,  Dept.  693.  Zone 
0755,  2251  Lake  Park  Drive,  Smyrna, 
Georgia  30080.  This  information  may  he 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office. 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  GeorgitL 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
Il6A,  FAA,  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office. 
One  Crown  Center.  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6063;  fax 
(770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients. 
in  the  Rules  Docket  ior  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
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proposal  will  be  filed  in  the  Rules 
Dodtet. 

Commenters  wishing  the  FAA  to 
acknowledge  roceipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-315-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
97-NM-315-AD,  1601  Lind  Avenue, 
SW.,  Kenton,  Washington  98055-4056. 

Discussion 

On  Jime  9, 1995,  the  FAA  issued  AD 
95-12-24,  amendment  39-9277  (60  FR 
31624,  June  16, 1995),  applicable  to  all 
Lockheed  Model  L-101 1-385  series 
airplanes,  to  require  a  one-time  visual 
inspection  to  detect  cracking  of  the 
bulkhead  at  fuselage  station  (FS)  1363  in 
the  area  of  the  stiffeners  at  left  and  right 
butt  line  42.5,  and  repair  or  additional 
inspections,  if  necessary.  That  action 
was  prompted  by  reports  indicating  that 
fatigue  cracking  was  found  in  the  rear 
bulkhead  at  FS  1363.  The  requirements 
of  that  AD  are  intended  to  detect  emd     . 
correct  fatigue  cracking  of  the  pressure 
bulkhead,  which  could  result  in 
reduced  structural  integrity  of  the 
fuselage. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD, 
additional,  more  extensive,  cracking  has 
been  found  in  the  bulkhead  web  and 
cap  in  the  area  of  FS  1363.  Such 
cracking  in  the  web  has  been  attributed 
to  high  tension  and  shear  stresses  in  the 
web  and  high  tension  loads  in 
discontinuous  stiffeners.  Cracks 
initiated  independently  and 
concurrently  at  various  locations  in  the 
web  and  cap.  Cracks  in  the  bulkhead 
cap  initiated  secondary  fatigue  cracks  in 
the  adjacent  bulkhead  web.  Growth  of 
such  cracks  could  result  in  damage  to 
the  structure  and  consequent  reduced 
structural  integrity  of  the  fuselage. 

Further,  in  the  preamble  to  AD  95- 
12-24,  the  FAA  indicated  that  the 
actions  required  by  that  AD  were 
considered  "interim  action"  and  that 
further  rulemaking  action  was  being 
considered.  The  FAA  now  has 
determined  that  further  rulemaking 
action  is  indeed  necessary,  and  this 
proposed  AD  follows  from  that 
determination. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Lockheed  L-1011  Service  Bulletin  093- 
53-268,  Revision  1,  dated  July  2, 1996. 
That  service  bulletin  describes 
procedures  for  repetitive  visual  and 
eddy  current  surface  scan  inspections  to 
detect  cracking  of  the  bulkhead  web  at 
FS  1363,  and  repair,  if  necessary.  The 
procedures  include  inspections  for 
cracking  of  webs,  web  stiffeners,  and 
fastener  holes.  Procedures  for  repair 
include  installing  web  doublers  and  a 
splice.  That  service  bulletin  also 
specifies  that  repair  of  cracking  may  be 
deferred  if  the  cracking  meets  certain 
conditions. 

The  service  bulletin  also  describes  an 
optional  modification  that  involves 
removing  fasteners;  performing  an  eddy 
current  bolt  hole  inspection;  repair,  if 
necessary;  cold  working  of  the  fastener 
holes;  and  installation  of  new  fasteners. 
The  service  bulletin  specifies  that  this 
modification,  if  accomplished,  would 
introduce  a  new  threshold  of  18,000 
flight  cycles  for  the  repetitive 
inspections  of  the  bulkhead  web. 

The  FAA  also  has  reviewed  and 
approved  Lockheed  L-1011  Service 
Bulletin  093-53-272,  dated  November 
12, 1996.  That  service  bulletin  describes 
procedures  for  repetitive  visual,  eddy 
current  surface  scan,  eddy  current  bolt 
hole,  and  X-ray  inspections  to  detect 
cracking  of  the  bulkhead  cap  at  FS  1363; 
and  repair,  if  necessary.  That  service 
bulletin  also  describes  an  optional 
modification,  which  involves  replacing 
the  bidkhead  cap,  and  cold  working 
fastener  holes.  The  service  bulletin 
specifies  that  this  modification,  if 
accomplished,  would  introduce  a  new 
threshold  of  18,000  flight  cycles  for  the 
repetitive  inspections  of  the  bidkhead 
cap. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  95-12-24  to  continue  to 
require  a  one-time  visual  inspection  to 
detect  cracking  of  the  bulkhead  at  FS 
1363  at  butt  line  42.5,  and  repair  or 
additional  inspections,  if  necessary.  The 
proposed  AD  also  would  add  repetitive 
visual  and  eddy  current  surface  scan 
inspections  to  detect  cracking  of  the 
bulkhead  web  at  FS  1363;  repetitive 
visual,  eddy  current  bolt  hole,  eddy 
current  surface  scan,  and  X-ray 
inspections  to  detect  cracking  of  the 
bulkhead  cap  at  FS  1363;  and  repair,  if 
necessary.  The  inspections  would  be 


required  to  be  accomplished  La 
accordance  with  the  service  bulletins 
described  previously.  This  proposed  AD 
.  also  provides  for  modification  of  the 
bulkhead  web  or  bulkhead  cap,  which, 
if  accomplished,  introduces  a  new 
threshold  of  18,000  flight  cycles  for  the 
repetitive  inspections  of  the  modified 
area. 

This  proposed  AD  specifies  that  flight 
with  a  crack  in  the  buUdiead  web  is 
allowed,  provided  that  (1)  the  crack 
does  not  extend  beyond  a  certain  area, 
(2)  the  crack  does  not  exceed  a  certain 
maximum  length,  (3)  the  horizontal 
stiffeners  above  and  below  the  web 
crack  have  no  detectable  cracks,  and  (4) 
inspections  of  the  bulkhead  are  repeated 
on  a  more  frequent  basis  until  repair  is 
accomplished. 

Other  Relevant  Rulemaking 

The  FAA  has  previously  issued  AD 
95-20-04  Rl,  amendment  39-9454  (60 
FR  63414,  December  12, 1995), 
applicable  to  all  Lockheed  Model  L- 
1011-385-1  series  airplanes.  That  AD 
requires  implementation  of  a 
Supplemental  Inspection  Dociunent 
program  of  structural  inspections  to 
detect  fatigue  cracking;  and  repair,  if 
necessary.  Because  inspections 
specified  by  this  proposed  AD  may 
overlap  widi  certain  inspections 
presently  mandated  by  AD  95-20-04 
Rl,  the  FAA  is  considering  further 
rulemaking  action  that  would  remove 
those  inspections  from  the  requirements 
of  AD  95-20-04  Rl. 

Cost  Impact 

There  are  approximately  236 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
118  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  inspection  that  is  currently 
required  by  AD  95-12-24  takes 
approximately  16  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  inspection  on  U.S. 
operators  is  estimated  to  be  $113,280.  or 
$960  per  airplane. 

The  new  inspections  of  the  bulkhead 
web  that  are  proposed  in  this  AD  action 
would  take  approximately  16  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspections  of  the  bulkhead  web 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $113,280,  or  $960  per 
airplane,  per  inspection  cycle. 

The  new  inspections  of^the  bulkhead 
cap  that  are  proposed  in  this  AD  action 
would  take  approximately  40  work 
hours  per  airplane  to  accomplish,  at  an 
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average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspections  of  the  bulkhead  cap 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $283,200,  or  $2,400 
per  airplane,  per  inspection  cycle. 

Should  an  operator  be  required  to 
accomplish  the  repair  of  cracking  in  the 
bulkhead  web,  it  would  take  between  8 
to  32  work  hours  per  airplane  (8  work 
hours  for  each  cracked  area)  to 
accomplish  the  repair,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  any 
necessary  repair  of  the  bulkhead  web  is 
estimated  to  be  between  $480  to  $1,920 
per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  repair  of  cracking  in  the 
bulkhead  cap,  it  would  take 
approximately  20.0  work  hours  per 
airplane  to  accomplish  the  repair,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  any  necessary  repair  of  the  bulkhead 
cap  is  estimated  to  be  $12,000  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
oi}erator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  modification  of 
the  bulkhead  web  that  would  be 
provided  by  this  AD  action,  it  would 
take  approximately  48  work  hours  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  optional 
modification  of  the  bulkhead  web 
would  be  $2,880  per  airplane. 

Should  an  operator  elect  to 
accomplish  the  optional  modification  of 
the  bulkhead  cap  that  would  be 
provided  by  this  AD  action,  it  would 
take  approximately  200  work  hours  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  optional 
modification  of  the  bulkhead  cap  would 
be  $12,000  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  ^'significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PAFTT  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9277  (60  FR 
31624,  June  16, 1995).  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Lockheed:  Docket  97-NM-315-AD. 

Supersedes  AD  95-12-24,  amendment 
39-9277. 

Applicability:  All  Model  L-101 1-385 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  conect  cracking  of  the 
bulkhead  web  and  cap,  which  could  result  in 


reduced  structural  integrity  of  the  fuselage, 
accomplish  the  following: 

Restatement  of  the  Requiremebts  of  AD  95- 
12-24,  Amendment  39-9277 

(a)  Prior  to  the  accumulation  of  18,000  total 
landings,  or  within  30  days  after  July  3, 1995 
(the  effective  date  of  AD  95-12-24, 
amendment  39-9277),  whichever  occurs 
later,  p)erform  a  visual  inspection  to  detect 
cracking  of  the  bulkhead  at  fuselage  station 
(FS)  1363  in  the  area  of  the  stiffeners  at  left 
and  right  butt  line  (BL)  42.5;  in  accordance 
with  the  procedures  specified  in  paragraphs 
2.A.  and  2.B.  of  Part  I  of  the  Accomplishment 
Instructions  of  Lockheed  I^lOll  Service 
Bulletin  093-53-268,  dated  April  15. 1993; 
or  in  accordance  with  the  procedures 
specified  in  paragraphs  2.  A.  and  2.B.  of  Part 
n  of  the  Accomplishment  Instructions  of 
Lockheed  L-lOll  Service  Bulletin  093-53- 
268.  Revision  1,  dated  ]uly  2, 1996. 

Note  2:  This  AD  does  not  require  that  the 
eddy  current  inspection  referenced  in 
paragraph  2.B.  of  Part  I  of  the 
Accomplishment  Instructions  of  Lockheed  L- 
1011  Service  Bulletin  093-53-268.  dated 
April  15, 1993;  and  referenced  in  paragraph 
2.B.  of  Part  II  of  the  Accomplishment 
Instructions  of  Lockheed  L-1011  Service 
Bulletin  093-53-268,  Revision  1,  dated  July 
2, 1996;  be  accomplished  as  a  requirement  of 
paragraph  (a)  of  this  AD. 

(b)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  if  any  cracking  of  the  bulkhead  is 
detected  below  waterline  (WL)  117  during 
any  inspection  performed  in  accordance  with 
paragraph  (a)  of  this  AD:  Prior  to  further 
flight,  perform  the  inspections  required  by 
paragraphs  (b)(1),  (b)(2),  and  (b)(3)  of  this  AD, 
in  accordance  with  Lockheed  Document 
IXX-7622-373,  dated  May  9, 1995.  Prior  to 
further  flight,  repair  any  cracking  of  the 
bulkhead  cap  found  during  these  inspections, 
in  accordance  with  Lockheed  Document 
LCX>7622-374.  dated  May  9,  1995. 

(1)  Perform  a  bolt  hole  eddy  current 
inspection  to  detect  cracking  of  the  eight 
fastener  holes  at  the  intersection  of  the 
vertical  stiffener  at  BL  42.5  and  the  bulkhead 
cap  vertical  flange;  and 

(2)  Perform  a  biolt  hole  eddy  current 
inspection  to  detect  cracking  at  eight  fastener 
locations  in  the  bulkhead  cap  lower  flange 
that  connect  the  lower  fuselage  skin  panel  to 
the  frame  at  the  BL  42.5  vertical  stiffenen  and 

(3)  Perform  a  visual  inspection  to  detect 
stress  corrosion  cracking  of  the  accessible 
portions  of  the  fillet  radius  of  the  bulkhead 
cap. 

(c)  Except  as  provided  by  paragraph  (d)  of 
this  AD.  if  any  cracking  of  the  bulkhead  is 
detected  at  or  above  WL  117  during  any 
inspiection  performed  in  accordance  with 
paragraph  (a)  of  this  AD:  Prior  to  further 
flight,  repair  the  bulkhead  cracking  in 
accordance  with  the  procedures  specified  in 
Part  n  of  the  Accomplishment  Instructions  of 
Lockheed  L-1011  Service  Bulletin  093-53- 
268,  dated  April  15, 1993:  or  in  accordance 
with  the  procedures  specified  in  Part  III  of 
the  Accomplishment  Instructions  of 
Lockheed  L-1011  Service  Bulletin  093-53- 
268,  Revision  1,  dated  July  2, 1996. 

(d)  Continued  flight  with  cracking  of  the 
bulkhead  is  permitted,  provided  that  the 
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conditions  specified  in  paragraph  l.C.  of  the 
Planning  Infonnation  of  Lockheed  L-1011 
Service  Bulletin  093-53-268,  dated  April  15, 
1993;  or  Revision  1,  dated  July  2, 1996;  are 
met.  For  flight  with  cracking,  both  the  visual 
and  eddy  current  inspections  specified  in 
paragraphs  2.B.  and  2.C.  of  Part  I  of  the 
Accomplishment  Instructions  of  Lockheed  L- 
1011  Service  Bulletin  093-53-268,  dated 
April  15, 1993;  or  speciRed  in  paragraphs 
2.B.  and  2.C.  of  Part  II  of  the 
Accomplishment  Instructions  of  Lockheed  L- 
1011  Service  Bulletin  093-53-268,  Revision 
1,  dated  July  2, 1996;  must  be  accomplished 
prior  to  returning  the  aircraft  to  service. 
These  visual  and  eddy  current  inspections 
must  be  repeated_within  900  landings.  Prior 
to  the  accumulation  of  1,800  total  landings, 
these  inspections  must  be  terminated  by  the 
installation  of  the  repair  specified  in  Part  II 
of  the  Accomplishment  Instructions  of 
Lockheed  L-1011  Service  Bulletin  093-53- 
268,  dated  April  15,  1993;  or  by  installation 
of  the  repair  specified  in  Part  III  of  the 
Accomplishment  Instructions  of  Lockheed  L- 
1011  Service  Bulletin  093-53-268,  Revision 
1.  dated  July  2. 1996. 

New  Requirements  of  This  of  AD 

(e)  Prior  to  the  accumulation  of  18,000  total 
landings,  or  within  6  months  after  the 
effective  date  of  the  AD,  whichever  occurs 
later,  perform  a  visual  and  eddy  current 
surface  scan  inspection  for  cracking  of  the 
bulkhead  web  at  FS  1363,  in  accordance  with 
Lockheed  L-1011  Service  Bulletin  093-53- 
268,  Revision  1,  dated  July  2, 1996. 

(1)  If  no  cracking  of  the  bulkhead  web  is 
detected,  except  as  provided  by  paragraph  (f) 
of  this  AD,  repeat  the  visual  and  eddy  current 
surface  scan  inspections  thereafter  at 
intervals  not  to  exceed  2,000  landings. 

(2)  If  cracking  of  the  bulkhead  web  is 
detected,  and  that  cracking  is  within  the 
limits  specified  in  Part  I  of  the 
Accomplishment  Instructions  of  the  service 
bulletin:  Accomplish  the  requirements  of 
either  paragraph  {e)(2)(i)  or  (e)(2)(ii)  of  this 
AD,  in  accordance  with  the  service  bulletin. 
Except  as  provided  by  paragraph  (f)  of  this 
AD,  repeat  the  inspections  thereafter  at 
intervals  not  to  exceed  2,000  landings  after 
repair  of  the  cracking. 

(i)  Prior  to  further  flighty  repair  the 
cracking.  Or 

(ii)  Repeat  the  inspections  specified  in  Part 
I  of  the  Accomplishment  Instructions  of  the 
service  bulletin  at  intervals  not  to  exceed  900 
landings,  and  repair  the  cracking  within 
1,800  landings  after  the  cracking  was 
detected. 

(3J  If  cracking  of  the  bulkhead  web  is 
detected,  and  that  cracking  is  outside  the 
limits  specified  in  Part  I  of  the 
Accomplishment  Instructions  of  the  service 
bulletin:  Prior  to  further  flight,  repair  in 
accordance  with  Part  III  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Except  as  provided  by  paragraph  (f) 
of  this  AD,  repeat  the  inspections  thereafter 
at  intervals  not  to  exceed  2,000  landings. 

(f)  For  airplanes  on  which  modification  of 
the  bulkhead  web  is  accomplished  in 
accordance  with  Part  IV  of  the 
Accomplishment  Instructions  of  Lockheed  L- 
1011  Service  Bulletin  093-53-268,  Revision 


1,  dated  July  2, 1996:  Repeat  the  inspections 
specified  in  paragraph  (e)  of  this  AD  within 
18,000  landings  after  accomplishment  of  the 
modification,  in  accordance  with  the  service 
bulletin. 

(g)  Prior  to  the  accumulation  of  18,000  total 
landings,  or  within  6  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  visual,  bolt  hole  eddy  current, 
eddy  current  surfoce  scan,  and  X-ray 
inspections  for  cracking  of  the  bulkhead  cap 
at  FS  1363,  in  accordance  with  Lockheed  L- 
1011  Service  Bulletin  093-53-272,  dated 
November  12, 1996. 

(1)  If  no  cracking  of  the  bulkhead  cap  is 
detected,  except  as  provided  by  paragraph  (h) 
of  this  AD,  repeat  the  inspections  thereafter 
at  intervals  not  to  exceed  2,000  landings,  in 
accordance  with  the  service  bulletin. 

(2)  If  any  cracking  of  the  bulkhead  cap  is 
detected,  accomplish  the  requirements  of 
either  paragraph  (g3(2](i)  or  (g)(2)(ii)  of  this 
AD,  in  accordance  with  the  service  bulletin. 

(i)  Prior  to  further  flight,  repair  in 
accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Thereafter,  repeat  the  inspections  at 
intervals  not  to  exceed  2,000  landings.  Or 

(ii)  Prior  to  further  flight,  replace  the 
bulkhead  cap,  in  accordance  with  Part  II  of 
the  Accomplishment  Instructions  of  the 
service  bulletin.  Following  such  replacement, 
repeat  the  inspection  within  18,000  landings, 
in  accordance  with  the  service  bulletin. 

(h)  For  airplanes  on  which  replacement  of 
the  bulkhead  cap  is  accomplished  in 
accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  Lockheed  L- 
1011  Service  Bulletin  093-53-272.  dated 
November  12, 1996:  Repeat  the  inspections 
specified  in  paragraph  (g]  of  this  AD  within 
18,000  landings  after  accomplishment  of  the 
replacement,  in  accordance  with  the  service 
bulletin. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  4, 1998. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-24406  Filed  9-10-98;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

[Notice  No.  866] 

RIN  1512-AA07 

Proposal  To  Establish  a  Santa  Rita 
Hills  Viticuitural  Area  (98R-129  P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Fireanns  (ATF)  has 
received  a  petition  proposing  the 
establishment  of  a  viticultiiral  area 
located  in  Santa  Barbara  County, 
California,  to  be  known  as  "Santa  Rita 
Hills."  The  proposed  area  occupies 
more  than  48  square  miles.  The 
proposal  constitutes  a  petition  from 
viticulturists  and  vintners  of  the 
proposed  area  under  the  direction  of  J. 
Richard  Sanford  (Sanford  Winery), 
Bryan  Babcock  (Babcock  Vineyards  and 
Winery),  and  Wesley  D.  Hagen 
(Vineyard  Manager  of  Clos  Pepe 
Vineyards). 

DATES:  Written  comments  must  be 
received  by  December  10, 1998. 

ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Division,  Bureau  of 
Alcohol.  Tobacco  and  Firearms.  P.O. 
Box  50221,  Washington,  DC  20091-0221 
{Attn:  Notice  No.  866).  Copies  of  the 
petition,  the  proposed  regulation,  the 
appropriate  maps,  and  wrritten 
comments  received  will  be  available  for 
public  inspection  during  normal 
business  hours  at:  ATF  Public  Reading 
Room,  Office  of  Public  Affairs  and 
Disclosure,  Room  6480,  650 
Massachusetts  Avenue,  NfW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  D.  Baker,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC.  20226  (202)  927- 
8230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672,  54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 
establishment  of  de&iitive  viticuitural 
areas.  The  regulations  also  allow  the 
name  of  an  approved  viticuitural  area  to 
be  used  as  an  appellation  of  origin  in 
the  labeling  and  advertising  of  wine. 
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On  October  2, 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR,  providing  for  the  listing  of 
approved  American  viticuitural  areas. 
Section  4.25a(e)(l),  Title  27,  CFR. 
defines  an  American  Viticuitural  Area 
(AVA)  as  a  delimited  grape-growing 
region  distinguishable  by  geographical 
features,  the  boimdaries  of  which  have 
been  recognized  and  defined  in  subpart 
C  of  part  9.  Section  4.25a(e)(2)  outlines 
the  procedure  for  proposing  an  AVA. 
Any  interested  person  may  petition  ATF 
to  establish  a  grape-growing  region  as  a 
viticuitural  area.  The  petition  should 
include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticuitural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boimdaries  of  the  viticuitural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticuitural  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticuitural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  vnth  the 
boimdaries  prominently  marked. 

Petition 

ATF  received  a  petition  from  J. 
Richard  Sanford  (Sanford  Winery) 
which  was  drafted  by  Wesley  D.  Hagen 
(Vineyard  Manager  of  Clos  Pepe 
Vineyards),  on  behalf  of  viticulturists 
and  vintners  working  in  Santa  Barbara 
County,  California.  The  petition 
proposes  to  establish  a  viticuitural  area 
surrounded  by  but  separate  from  the 
Western  Santa  Ynez  Valley  AVA  of 
California  to  be  known  as  "Santa  Rita 
Hills."  According  to  the  petitioner,  the 
proposed  boundary  encloses  an 
estimated  area  slightly  greater  than 
forty-eight  (48)  square  miles  and 
contains  approximately  500  acres  of 
planted  varietal  winegrapes.  The 
petition  also  states  that  currently  two  (2) 
wineries  and  seventeen  (17)  vineyards 
exist  within  the  proposed  Santa  Rita 
Hills  area.  Two  additional  vineyards  are 
in  the  works. 

Evidence  of  Name 

The  petitioner  provided  evidence  that 
the  name  "Santa  Rita"  is  locally  known 
as  referring  to  the  area  specified  in  the 
petition.  In  the  exhibits  and  maps 


furnished  vnih  the  petition,  there  are 
numerous  references  to  the  area. 

The  Land  Records  of  Santa  Barbara 
County  from  the  U.S.G.S.  furnished  by 
the  petitioner  show  the  Santa  Rita  area 
dating  back  to  1845.  According  to  this 
information,  Santa  Rita  was  established 
as  a  recognized  political  and 
geographical  region  when  a  land  grant 
for  Santa  Rita  was  made  to  Jose  Ramon 
Malo  from  Spanish  governor  Pio  Pico  on 
April  12, 1845.  The  title  was  accredited 
to  Jose  Ramon  Malo  on  June  25. 1875  by 
President  Ulysses  S.  Grant  as  confirmed 
in  the  U.S.  Patent  Book  "A."  (Pertinent 
pages  are  shown  as  exhibits  to  the 
petition.)  The  patent  issued  included 
13,316  acres  wdthin  the  boundary  of  the 
Santa  Rita  Land  Grant. 

Evidence  submitted  writh  the  petition 
to  support  the  use  of  the  name  "Santa 
Rita  Hills"  as  an  AVA  includes: 

(a)  The  U.S.G.S.  Lompoc,  Lompoc 
Hills,  Los  Alamos,  and  Santa  Rosa.  Hills 
Quadrangle  maps  used  to  show  the 
boundaries  of  the  proposed  area  use  the 
name  "Santa  Rita  Hills"  to  identify  the 

flTftfl. 

(bj  The  U.S.G.S.  Water-Resources 
Investigations  Report  970-4056 
(Evaluation  of  Ground  Water  Flow  and 
Solute  Transport  in  the  Lompoc  Area, 
Santa  Barbara  County,  California) 
discusses  the  "Santa  Rita  Upland 
Basin."  The  report  indicates  that  "Santa 
Rita"  is  a  recognized  geological, 
geographical,  and  hydrological 
appellation  in  Santa- Barbara  County. 
California. 

(c)  An  excerpt,  "From  the  Missions  to 
Prohibition",  in  the  publication  Aged  in 
Oak:  The  Story  of  the  Santa  Barbara 
County  Wine  Industry  (1998),  provided 
by  the  petitioner  shows  the  vineyards 
and  wineries  in  Santa  Barbara  County 
prior  to  1900  to  include  the  name 
"Santa  Rita." 

(d)  The  text  provided  by  the  petitioner 
from  History  of  Santa  Barbara  County 
(1939)  states,  "Following  the 
secularization  of  the  Mission  La 
Purisima,  the  rest  of  the  valley  was 
broken  up  into  seven  great  ranches 
granted  to  private  owners.  They  were 
Santa  Rosa,  Santa  Rita,  Salsipuedes,  La 
Purisima,  Mission  Vieja,  Lompoc  and  a 
portion  of  the  Jesus  Maria."  (Italics 
added  for  emphasis.) 

Evidence  of  Boundaries 

Per  the  submission  of  the  petitioner, 
the  proposed  "Santa  Rita  Hills"  AVA  is 
located  in  Northern  Santa  Barbara 
County,  California,  east  of  Lompoc  (U.S. 
Highway  1}  and  west  of  Buellton  (U.S. 
Highway  101).  The  petitioner  stated  that 
a  committee  of  viticulturists, 
consultants  and  vintners  with  formal 
geological,  geographic  and  agricultural 


education  selected  specific  hilltops  in 
the  Purisima  Hills  to  the  north  and  the 
Santa  Rosa  Hills  to  the  south  which 
isolate  the  area  to  serve  as  the 
boundaries. 

Precise  boundaries  can  be  found  on 
the  five  (5)  U.S.G.S.  Quadrangle  maps 
(7.5  minute  series  originally  dated  1959) 
submitted  with  the  petition.  On  these 
maps,  the  Santa  Rita  Hills  are  the 
dominant  central  feature  of  the 
proposed  AVA  with  its  transverse  (east/ 
west)  maritime  throat  stretching  from 
Lompoc  to  a  few  miles  west  of  the 
Buellton  Flats.  The  Santa  Rosa  Hills  to 
the  south  and  the  Purisima  Hills  to  the 
north  isolate  the  proposed  area 
geographically  and  climatically. 

Again,  the  U.S.G.S.  Water-Resources 
Investigations  Report  970—4056 
describes  the  Santa  Rita  Upland  Basin 
as  being  "in  hydrologic  continuity  with 
the  Lompoc  Plain,  Lompoc  Upland  and 
Buellton  Upland  basins,  but  separated 
from  the  Santa  Ynez  River  alluvium  by 
non-water-bearing  rocks."  It  goes  on  to 
state,  "la]n  ongoing  U.S.G.S.  study  treats 
the  Santa  Rita  Valley  as  a  separate  unit 
*   •  ""and"*  *  •  the  eastern  surface 
drainage  divide  between  Santa  Rita  and 
Lompoc  basins  was  used  as  a  ground- 
water divide  by  the  U.S.G.S." 

Climate 

According  to  the  petitioner,  the 
climatic  features  of  the  proposed 
viticuitural  area  and  thus  the  varietals 
grown  therein,  set  it  apart  from  the 
Santa  Ynez  Valley  AVA,  which  borders 
the  proposed  area.  According  to  the 
petitioner,  the  Santa  Ynez  Valley  area 
east  of  U.S.  Highway  101  is 
characterized  by  higher  temperatures 
than  the  proposed  "Santa  Rita  Hills" 
AVA  to  the  west,  which  has  a  cool 
climate  and  is  thus  more  conducive  to 
growing  "Region  One"  cool-climate 
winegrape  varietals.  By  contrast,  the 

.  eastern  area  of  the  Santa  Ynez  Valley,  a 
"Region  Two"  growing  area,  provides  a 
warmer  climate  and  is  well  known  for 
the  production  of  varietal  winegrapes 
such  as  Cabernet  Sauvignon.  Cabernet 
Franc,  Merlot,  Sauvignon  Blanc, 
Mourvedre,  and  other  varietals  that 
require  a  significantly  higher 

'  temperature  (degree  days)  for  adequate 
ripening.  The  proposed  "Santa  Rita 
Hills"  AVA  to  the  west  of  U.S.  Highway 
101  is  better  known  for  varietals  such  as 
Chardonnay  and  Pinot  Noir  which  are 
the  predominant  winegrapes  there.  The 
petitioner  states,  "It  is  much  more 
difficult  to  gain  a  balance  of  high 
ripeness  to  strong  acid  content  in  cool- 
climate  varietals  grown  in  the  eastern 
Santa  Ynez  Valley  *  •  •  the  proposed 
Santa  Rita  Hills  AVA  will  coiiectly 
identify  and  distinguish  a  unique  cool- 
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climate  wine  production  area  of  Santa 
Barbara  Ck>unty,  California." 

In  a  1991  article  from  Expansion  and 
Experimentation  submitted  by  the 
petitioner  to  substantiate  this  claim, 
viticulturist  Jeff  Newton  states.  "The 
best  Chardonnays  and  Pinots  come  from 
the  cooler  areas  west  of  U.S.  [Highway] 
101  closer  to  the  sea,  and  the  best 
Sauvignon  Blanc  and  reds  like  Cabernet 
come  from  the  warmer  region  to  the 
east."  The  petitioner  also  submitted 
other  articles  highlighting  the  area's 
notoriety  for  producing  "top-rated" 
Chardonnays  and  "simiptuous"  Pinot 
Noirs  and  proclaiming  it  to  be  "probably 
the  greatest  grape-growing  area 
anywhere  in  the  United  States, 
particularly  when  it  comes  to  great 
Chardonnay  and  Pinot  Noir." 

In  addition,  the  petitioner  provided 
copies  of  a  comparative  study  of  the 
University  of  California  weather  station 
records,  records  of  the  National  Weather 
Service,  the  Western  Regional  Climate 
Center,  the  National  Climatic  Data 
Center,  and  those  of  the  CIRUS  Weather 
Station  system  accessed  in  Santa  Ynez 
and  Cachuma  Lake  (which  is  located 
within  the  eastern  boundary  of  the 
Santa  Ynez  Valley  AVA).  The  petitioner 
states  that,  according  to  this  study, 
ambient  temperature  and 
evapotranspiration  rates  during  veraison 
and  ripening  are  disparate  for  two 
adjacent  viticultural  locales.  The 
petitioner's  analysis  of  the  study 
indicates  that  the  average  post-veraison 
ripening  temperature  is  14.7'F  hotter 
within  the  Santa  Ynez  Valley  AVA  than 
in  the  proposed  "Santa  RiU  Hills"  AVA 
to  the  west.  Similarly,  the  petitioner 
estimates  the  heating  degree  day 
differential  (with  the  base  of  50°?) 
between  the  two  areas  to  be  61  heat 
degree  days,  indicating  an  annual^2 
heating  degree  days  in  the  western 
Lompoc  boundary  and  an  annual  153 
heating  degree  days  in  the  eastern 
Cachmna  L^e  boundary. 

These  temperature  differences, 
according  to  the  petitioner,  are  the 
result  of  a  imique  set  of  topographical, 
geological  and  climatic  influences, 
particularly  coastal  in  origin.  According 
to  the  petitioner,  the  proposed  "Santa 
Rita  Hills"  AVA  is  situated  within  the 
clearly  defined  east/west  transverse 
maritime  throat,  and  thus  is  susceptible 
to  the  ocean's  cooling  influence.  TTiis 
enables  diurnal  ocean  breezes  direct 
access  to  the  coastal  valleys  between  the 
Purisima  Hills  and  the  Santa  Rosa  Hills, 
which  house  the  proposed  AVA.  The 
petitioner  goes  on  to  state  that  this 
coastal  influence  is  not  nearly  as 
pronounced  in  the  Santa  Ynez  Valley 
east  of  U.S.  Highway  101  and  the 
Buellton  Flats.  In  addition,  the 


petitioner  asserts  that  the  proximity  of 
the  proposed  AVA  to  the  coastal  fog 
from  the  Pacific  Ocean  fills  the  hills  and 
valleys  of  the  proposed  "Santa  Rita 
Hills"  AVA  in  the  late  night  and  early 
morning  hours.  This  intensifies  the 
cool-climate  influence  on  varietal 
winegrape  production  between  the 
geological  boundaries  of  the  Purisima 
Hills  and  the  Santa  Rosa  Hills. 

SoU 

The  petitioner  states  that  the  soils  of 
the  Santa  Rita  Hills  are  broken  down 
bom  an  array  of  geological  parent 
material,  wi^  the  most  common  types 
being  loams,  sandy  loams,  silt  loams, 
and  clay  loams.  These  soils  are  based  on 
lar^  percentages  of  dime  sand,  marine 
deposits,  recent  aUuvium,  riverwash. 
and  terrace  deposits,  which  are  shown 
on  maps  provided  in  the  exhibits  of  the 
petition.  According  to  the  petitioner, 
soil  samples  collected  from  selected 
sites  within  the  proposed  "Santa  Rita 
Hills"  AVA  and  the  adjacent  Santa  Ynez 
Valley  AVA  show  a  distinct  difference 
resulting  from  a  high  percentage  of 
alluvial  and  marine  sand  within  the 
proposed  area.  While  the  soil  samples 
from  the  proposed  "Santa  Rita  Hills" 
AVA  show  higher  percentages  of  sand, 
silt  and  sandy  loams,  the  soil  samples 
fit>m  the  eastern  Santa  Ynez  Valley 
show  a  higher  percentage  of  gravelly 
and  clay  loams,  accordkig  to  the 
petitioner. 

The  petitioner  also  included  soil 
analysis  test  results  from  several 
vineyards  in  the  proposed  "Santa  Rita 
Hills"  AVA  conducted  by  various  labs 
in  the  area  to  support  the  distinct  soil 
data  claims. 

Topography 

The  topography  of  the  proposed 
"Santa  Rita  Hills"  AVA  is  distinct  and 
isolated  iiom  the  rest  of  the  Pacific 
Coast,  the  Central  Coast,  and  the  Santa 
Ynez  Valley  east  of  U.S.  Highway  101 
and  the  Buellton  Flats,  according  to  the 
petitioner.  The  proposed  AVA  is 
demarcated  by  the  east-west  ranges  of 
the  Piuisima  Hills  on  the  north  and  the 
Santa  Rosa  Hills  on  the  south,  framing 
Santa  Rita  Hills.  When  siirveying  the 
land  within  the  proposed  boundaries  to 
determine  what  locales  would  be  the 
outer  "edges,"  the  petitioner  states  the 
following  was  taken  into  accoimt: 
viticultural  viability  (primarily  hillside 
and  alluvial  basin  plantings)  and  the 
coastal  influence  suitable  for  cool- 
climate  still  winegrape  production.  The 
petitioner  goes  on  to  state  that  "The 
actual  topography  of  the  proposed  Santa 
Rita  Hills  AVA  is  an  oak  studded,  hill- 
laden  maritime  throat  that  runs  east  to 
west,  a  few  miles  east  of  Lompoc  to  a 


few  miles  west  of  Buellton  Flats.  The 
coastal  influence  enters  firom  the  west, 
through  Lompoc,  and  abruptly  loses  its 
influence  at  Uie  proposed  eastern 
boundary  as  demarcated  on  the 
enclosed  U.S.G.S.  maps.  Elevations 
within  the  proposed  boundary  range 
bom  near  sea-level  to  ridge-line  1800 
feet  above  sea  level." 

Proposed  Boundary 

The  boundary  of  the  proposed  "Santa 
Rita  Hills"  AVA  may  be  found  on  the 
five  (5)  1:24:000  scale  U.S.G.S. 
Quadnmgle  7.5-Minute  Series  maps 
included  with  the  petition.  The 
boundary  is  described  in  §  9.162. 

Public  Participatioii— Written 
Comments 

ATF  requests  comments  bom  all 
interested  parties.  Comm«its  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Osnunents 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so.  However,  assurance  of 
consideration  can  only  be  given  to  those 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  comment 
as  confidential.  All  comments  may  be 
disclosed  to  the  public.  Any  material 
that  the  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  the  comment  is 
not  exempt  bom  disclosure. 

Any  person  who  desires  an 
opportimity  to  comment  orally  at  a 
public  hearing  on  the  proposed 
regulation  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  90-day  comment  period. 
However,  the  Director  reserves  the  right 
to  determine,  in  light  of  all 
drcimistances,  whether  a  public  hearing 
will  be  held. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3S07(j))  and  its  implementing 
regulations,  5  CFR  Part  1320,  do  not 
apply  to  this  notice  of  proposed 
rulemaking  because  no  requirement  to 
collect  information  is  proposed. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Any  benefit  derived  from  the  use  of  a 
viticultural  area  name  is  the  result  of  the 
proprietor's  own  efforts  and  consumer 
acceptance  of  wines  from  a  partiailar 
area.  No  new  requirements  are 
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proposed.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

Drafting  Information 

The  author  of  this  document  is 
Marsha  D.  Baker,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures,  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
Part  9,  American  Viticultural  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  Part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Subpart  C — Approved  American 
Viticultural  Areas 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.162  to  read  as  follows: 


§9.162    Santa  Rita  Hills. 

(a)  Name.  The  name  of  the  viticultural 

area  described  in  this  section  is 
"Santa  Rita  Hills." 

(b)  Approved  maps.  The  appropriate 

maps  for  determining  the  boundary 
of  the  Santa  Rita  Hills  viticultural 
area  are  five  (5)  U.S.G.S. 
Quadrangle  7.5  Minute  Series  maps 
titled: 

(1)  "Lompoc,  Calif.,"  edition  of  1959 

(photorevised  in  1982). 

(2)  "Lompoc  Hills,  Calif.,"  ediUon  of 

1959  (photoinspected  1971). 

(3)  "Los  Alamos,  Calif.,"  edition  of 

1959. 

(4)  "Santa  Rosa  Hills.  Calif.,"  edition  of 

1959  (photoinspected  1978). 

(5)  "Solvang,  Calif.,^'  ediUon  of  1959 

(photorevised  1982). 

(c)  Boundary.  The  "Santa  Rita  Hills" 

viticultural  area  is  located  within 
Santa  Barbara  Coimty,  California. 
The  boundary  is  as  follows: 
(1)  The  beginning  point  is  found  on 
the  Solvang,  California  U.S.G.S. 
Quadrangle  map  at  an  imnamed  hilltop, 
elevation  1600  feet,  in  section  27,  T.6N, 
R.  32W,  on  the  Solvang,  Calif., 
Quadrangle  U.S.G.S.  map. 


(2)  Then  proceed  north  and  slightly 
west  2.3  miles  to  an  imnamed  hilltop 
elevation  1174  feet.  Section  15.  T.6N.,  R. 
32W. 

(3)  Proceed  west  and  slightly  north 
1.85  miles  to  an  unnamed  hilltop 
elevation  899  feet  within  the  heart  of  the 
Santa  Rosa  Land  Grant,  T.7N..  R.  32W, 
on  the  Santa  Rosa  Hills,  CaUf., 
Quadrangle  U.S.G.S.  map. 

(4)  Proceed  north  approximately  2 
miles  to  an  imnamed  hilltop  elevation 
1063  feet  within  the  northeastern  part  of 
the  Santa  Rosa  Land  Grant,  T.7N,  R. 
32W,  on  the  Los  Alamos,  Calif., 
Quadrangle  U.S.G.S.  map. 

(5)  Proceed  northwest  1.1  miles  to  an 
unnamed  hilltop  elevation  961  feet. 
SecUon  29,  T.7N.,  R.  32W. 

(6)  Proceed  north  and  slightly  east  1.1 
miles  to  an  unnamed  elevation  1443 
feet.  Section  20,  T.7N.,  R.  32W. 

(7)  Proceed  west  1.4  miles  to  an 
unnamed  hilltop  elevation  1479  feet. 
Section  24,  T.7N.,  R.  33W. 

(8)  Proceed  north  1.2  miles  to  an 
unnamed  hilltop  elevation  1705  feet. 
Section  13,  T.7N.,  R.  33W. 

(9)  Proceed  northwest  approximately 
2  miles  to  an  unnamed  hilltop  elevation 
1543.  Section  10,  T.7N.,  R.  33W. 

(10)  Proceed  west  and  slightly  south 
1.6  miles  to  an  unnamed  hilltop 
elevation  935  feet  within  the  northern 
section  of  the  Santa  Rosa  Land  Grant. 
T.7N..  R.  33W. 

(11)  Proceed  south  by  southwest  1.5 
miles  to  an  unnamed  hilltop  elevation 
605  feet  in  the  northern  section  of  the 
Santa  Rosa  Land  Grant.  T.7N.,  R.  33 W. 

(12)  Proceed  west  by  southwest 
approximately  2  miles  to  the  point 
where  CaUfomia  Highway  246  intersects 
with  the  200-foot  elevation  contour  line 
comprising  the  western  border  of  the 
Santa  Rita  Hills,  within  the  Santa  Rosa 
Land  Grant.  T.7N.,  R.  34W,  on  the 
Lompoc,  Calif.,  Quadrangle  U.S.G.S. 
map. 

(13)  Proceed  follovring  the  200  foot 
elevation  contour  line  south  along  the 
western  border  of  the  Santa  Rita  Hills  to 
an  extreme  southern  tip  of  the  200  foot 
elevation  contour  that  is  .6  miles  due 
west  of  an  unnamed  hilltop  361  feet  in 
elevation  in  the  Canada  de  Salispuedes 
Land  Grant.  T.6N.,  R.  34W. 

(14)  Proceed  southeast  2.35  miles  to 
an  unnamed  hilltop  elevation  1070  feet. 
Section  18,  T.6N.,  R.  33W,  on  the 
Lompoc  Hills,  Calif.,  Quadrangle 
U.S.G.S.  map. 

(15)  Proc^  east  and  slightly  south 
1.95  miles  to  an  unnamed  hilltop 
elevation  921  feet.  Section  16,  T.6N.,  R. 
33W,  on  the  Santa  Rosa  Hills,  Calif., 
Quadrangle  U.S.G.S.  map. 

(16)  Proceed  east  by  southeast  1.35 
miles  to  an  unnamed  hilltop  elevation 
1307  feet.  Section:  on  intersection 


between  Sections  22  and  23,  T.6N.,  R. 
33W. 

(17)  Proceed  east  2.35  miles  to  an 
unnamed  hilltop  elevation  1507  feet  in 
the  southern  area  of  the  Santa  Rosa 
Land  Grant.  T.6N.,  32W. 

(18)  Proceed  east  by  southeast  2.1 
miles  to  an  unnamed  hilltop  elevation 
1279  feet  in  the  southern  area  of  the 
Santa  Rosa  Land  Grant.  T.6N.,  32W. 

(19)  Then  proceed  east  by  southeast 
1.45  miles  to  the  point  of  the  beginning. 

Approved:  September  3, 1998. 
John  W.  Magaw, 
Director. 
(FR  Doc.  98-24417  Filed  9-10-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  904 

[SPATS  No.  AR-032-FOR] 

Arkansas  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  and  withdrawal  of  proposed 

amendment. 

SUMMARY:  OSM  is  announcing  the 
withdrawal  of  a  previously  proposed 
amendment  and  the  receipt  of  a  new 
amendment  to  the  Arkansas  "regulatory 
program  (Arkansas  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Arkansas  is  replacing  its  previously 
proposed  amendment  with  a  new 
amendment.  Both  amendments  pertain 
to  revegetation  success  standards.  We 
announced  receipt  of  Arkansas' 
previously  proposed  amendment  in  the 
January  9, 1998,  Federal  Register  (63  FR 
1396).  In  the  new  amendment,  Arkansas 
proposes  to  revise  its  regulations  and  to 
add  poUcy  guidelines  for  determining 
Phase  in  revegetation  success  for  areas 
being  restored  to  various  land  uses. 
Arkansas  intends  to  revise  its  program 
to  be  consistent  with  the  corresponding 
Federal  regulations. 

This  document  gives  the  times  and 
locations  that  the  Arkansas  program  and 
new  amendment  to  that  program  are 
available  for  public  inspection,  the 
comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  the  procedures  that  will  be  followed 
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regarding  the  public  hearing,  if  one  is 

requested. 

DATES:  We  will  accept  written 

conunents  until  4:00  p.m.,  c.d.t.  on 

October  13, 1998.  Upon  request,  we  will 

hold  a  public  hearing  on  the  proposed 

amendment  on  October  6, 1998.  We  will 

accept  requests  to  speak  at  the  hearing 

until  4:00  p.m.,  c.d.t.  on  September  28, 

1998. 

ADDRESSES:  You  should  mail  or  hand 

deUver  written  comments  and  requests 

to  speak  at  the  hearing  to  Michael  C. 

Wolfrom,  Director,  Tulsa  Field  Office,  at 

the  address  listed  below. 

You  may  review  copies  of  the 
Arkansas  program,  the  proposed 
amendment,  a  listing  of  any  scheduled 
pubhc  hearings,  and  all  written 
comments  received  in  response  to  this 
document  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
throu^  Friday,  excluding  holidays.  You 
may  receive  one  free  copy  of  the 
proposed  amendment  by  contacting 
OSM's  Tulsa  Field  Office. 

Michael  C.  Wolfirom,  Director.  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6547.  Telephone: 
(918) 581-6430. 

Arkansas  Department  of  Pollution 
Control  and  Ecology,  Surface  Mining 
and  Reclamation  Division,  8001 
National  Drive,  Little  Rock,  Arkansas 
72219-6913,  Telephone  (501)  682-0744. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430.  Internet: 

mwolfrom6mcrgw.osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Arkansas 
Program 

On  November  21, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Arkansas  program.  You  can  find 
background  information  on  the 
Arkansas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  in  the  November  21, 1980, 
Federal  Register  (45  FR  77003).  You  can 
find  information  on  the  removal  of  the 
conditions  in  the  January  22, 1982, 
Federal  Register  (47  FR  3108).  You  Can 
find  later  actions  concerning  the 
Arkansas  program  at  30  CFR  904.12, 
904.15,  and  904.16. 

n.  Withdrawal  of  Proposed 
Amendment 

By  way  of  a  letter  dated  November  24, 
1997  (Administrative  Record  No.  AR- 

560),  Arkansas  sent  us  a  proposed 
amendment  to  its  program  in 


accordance  with  SMCRA.  Arkansas 
proposed  to  amend  the  Arkansas 
Surface  Coal  Mining  and  Reclamation 
Code  (ASCMRC)  to  include  revegetation 
success  standards  at  section  816.116. 

We  announced  receipt  of  the 
proposed  amendment  in  the  January  9, 
1998,  Federal  Register  (63  FR  1396)  and 
invited  public  comment  on  its 
adequacy.  The  pubhc  comment  period 
ended  February  9, 1998.  On  February 
11, 1998,  we  notified  Arkansas  of 
deficiencies  in  its  amendment.  By  way 
of  a  letter  dated  August  27, 1998 
(Administrative  Record  No.  AR-562), 
Arkansas  sent  us  a  new  amendment. 
The  new  amendment  replaces  Arkansas' 
amendment  dated  November  24, 1997. 
Therefore,  we  are  withdrawing  the 
proposed  amendment  annoimced  in  the 
January  9, 1998  Federal  Register. 

m.  Description  of  the  Proposed 
Amendment 

By  way  of  a  letter  dated  August  27, 
1998  (Administrative  Record  No.  AR- 
562),  Arkansas  sent  us  a  new 
amendment  to  its  program  in 
accordance  with  SMCRA.  The  proposed 
amendment  responds  to  our  November 
26, 1985,  and  October  14, 1997,  letters 
(Administrative  Record  Nos.  AR-332 
and  AR-559.02,  respectively)  that  we 
sent  to  Arkansas  in  accordance  with  30 
CFR  732.17(c).  The  amendment  also 
includes  changes  made  at  Arkansas' 
own  initiative.  Arkansas  proposes  to 
amend  the  Arkansas  Surface  Coal 
Mining  and  Reclamation  Code  and  to 
add  revegetation  success  standard 
guidelines  to  its  program.  The  full  text 
of  the  proposed  program  amendment 
that  Arkansas  submitted  is  available  for 
pubhc  inspection  at  the  locations  fisted 
above  under  ADDRESSES.  Below  is  a  brief 
discussion  of  the  proposed  amendment. 

1 .  ASCMRC  Section  701 .5    Definition  of 
Land  Use 

Arkansas  is  removing  and  reserving 
paragraph  (c).  Paragraph  (c)  defined  the 
land  use  category  of  "grazingland." 

2.  ASCMRC  Section  701 .5    Definition  of 
Renewal  Resource  Lands 

Arkansas  is  revising  the  definition  of 
"Renewal  Resource  Lands"  by 
correcting  a  typographical  error  and 
removing  a  reference  to  the  land  use 
category  of  "grazingland." 

3.  ASCMRC  Section  816.11 6(b)(1) 
Revegetation  Success  Standards  for 
Areas  Developed  for  Use  as  Pasture 
Land 

Arkansas  proposes  to  amend  section 
816.116(b)(1)  by  removing  the  reference 
to  the  land  use  category  of 
"grazingland."  Arksjisas  also  proposes 


to  replace  the  general  phrase  "such 
other  success  standards  approved  by  the 
Department"  with  language  that 
requires  ground  cover  and  production  of 
Uving  plants  on  the  revegetated  area  to 
comply  with  the  criteria  contained  in  its 
Phase  in  Revegetation  Success 
Standards  for  Pasture  and  Previously 
Mined  Areas. 

4.  ASCMRC  Section  816.11 6(b)(2) 
Revegetation  Success  Standards  for 
Areas  Developed  for  Use  as  Cropland 

Arkansas  proposes  to  amend  section 
816.116(b)(2)  by  replacing  the  general 
phrase  "such  other  success  standards 
approved  by  the  Department"  with 
language  that -requires  crop  production 
on  the  revegetated  area  to  comply  with 
the  criteria  contained  in  its  Phase  m 
Revegetation  Success  Standards  for 
Cropland. 

5.  ASCMRC  Section  816.11 6(b)(3)(iv) 
Revegetation  Success  Standards  for 
Areas  To  Be  Developed  for  Fish  and 
Wildlife  Habitat.  Recreation,  Shelter 
Belts,  or  Forest  Products 

Arkansas  is  adding  a  new  paragraph 
(b)(3)(iv)  that  requires  vegetation 
success  for  these  areas  to  comply  with 
the  criteria  contained  in  its  Phase  III 
Revegetation  Success  Standards  for 
Forest  Products  or  its  Phase  m 
Revegetation  Success  Standards  for 
Recreation  and  Wildlife  Habitat. 

6.  ASCMRC  Section  816.116(b)(4) 
Revegetation  Success  Standards  for 
Areas  To  Be  Developed  for  Industrial, 
Commercial,  or  Residential  Use 

Arkansas  proposes  to  amend  section 
816.116(b)(4)  to  require  that  vegetative 
groimd  cover  comply  with  the  criteria 
contained  in  its  Phase  III  Revegetation 
Success  Standards  for  Industrial. 
Commercial,  and  Residential 
Revegetation. 

7.  ASCMRC  Section  816.116(b)(5) 
Revegetation  Success  for  Areas 
Previously  Disturbed  by  Mining 

Arkansas  proposes  to  revise 
subsection  816.116(b)(5)  to  require  that 
vegetative  ground  cover  comply  with 
the  criteria  contained  in  its  Phase  III 
Revegetation  Success  Standards  for 
Pasture  and  Previously  Mined  Areas. 

8.  Phase  HI  Revegetation  Success 
Standards  for  Pasture  and  Previously 
Mined  Areas 

Arkansas  is  adding  policy  gmdelines 
for  pasture  land  use  areas  and 
previously  mined  areas.  This  policy 
describes  the  criteria  and  procedures  for 
determining  Phase  III  ground  cover  and 
production  success  for  areas  being 
restored  to  pasture  and  for  areas  that 


Federal  Register/Vol.  63,  No.  176/Fnday,  September  11,  1998/Proposed  Rules  48663 


were  previously  mined.  It  provides 
general  revegetation  requirements  and 
success  standards  and  measurement 
frequency  for  ground  cover  and  forage 
production.  It  also  includes  sampling 
procedures  and  techniques,  data 
submission  and  analysis  criteria,  and 
mitigation  plan  requirements. 

9.  Phase  UI  Revegetation  Success 
Standards  for  Cropland 

Arkansas  is  adding  poficy  guidelines 
for  cropland.  This  policy  describes  the 
criteria  and  procedures  for  determining 
Phase  ni  production  success  standards 
for  areas  being  restored  to  cropland.  It 
provides  success  standards  and 
measurement  fi«quency  for  groimd 
cover  and  crop  production.  It  also 
includes  sampling  procedures  and 
techniques,  data  submission  and 
analysis  criteria,  and  mitigation  plan 
requirements. 

10.  Phase  HI  Revegetation  Success 
Stcmdards  for  Forest  Products 

Arkansas  is  adding  poUcy  guidelines 
for  forest  land  use  areas.  This  poUcy 
describes  the  criteria  and  procedures  for 
determining  Phase  in  ground  cover  and 
tree  and  shrub  stocking  success  for  areas 
being  restored  to  forest.  It  provides 
general  revegetation  requirements  and 
success  standards  and  measurement 
frequency  for  ground  cover  and  tree  and 
shrub  stocking  rates.  It  also  includes 
sampling  procedures  and  techniques, 
data  submission  and  analysis  criteria, 
and  mitigation  plan  requirements. 

1 1 .  Phase  in  Revegetation  Success 
Standards  for  Recreation  and  Wildlife 
Habitat 

Arkansas  is  adding  poUcy  guidelines 
for  recreation  and  w^dUfe  habitat  land 
use  areas.  This  policy  describes  the 
criteria  and  procedures  for  determining 
Phase  m  success  for  areas  being  restored 
to  recreation  and  wrildhfe  habitat.  It 
provides  success  standards  and 
measurement  frequency  for  ground 
cover  and  tree  and  shrub  stocking.  It 
also  includes  sampling  procedures  and 
techniques,  data  analysis  criteria,  and 
mitigation  plan  requirements. 

12.  Phase  flJ  Success  Standards  for 
Industrial/Commercial  and  Residential 
Revegetation 

Arkansas  is  adding  poficy  guidelines 
for  industrial/commercial  or  residential 
land  use  areas.  This  poUcy  describes  the 
criteria  and  procedures  for  determining 
Phase  in  groimd  cover  success  for  areas 
being  restored  to  an  industrial/ 
commercial  or  residential  land  use.  It 
provides  general  revegetation 
requirements  and  success  standards  and 
measurement  frequency  for  groimd 


cover.  It  also  includes  sampling 
procedures  and  techniques,  data 
submission  and  analysis  criteria,  and 
mitigation  plan  requirements. 

IV.  Public  Comment  Procedures 

According  to  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  comments  on 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  the 
eunendment  is  approved,  it  will  become 
part  of  the  Arkansas  program. 

Written  Conunents 

Your  written  comments  should  be 
specific  and  should  pertain  only  to  the 
issues  proposed  in  this  rulemaking.  You 
should  explain  the  reason  for  any 
recommended  change.  We  may  not 
consider  in  the  final  rulemaking  or 
include  in  the  Administrative  Record 
any  comments  we  receive  after  the  close 
of  the  comment  period  (see  DATES)  or  at 
locations  other  than  the  Tulsa  Field 
Office. 

Public  Hearing 

If  you  wish  to  speak  at  the  pubUc 
hearing,  contact  the  person  Usted  under 
FOR  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m..  c.d.t.  on  September  28, 1998. 
We  will  arrange  the  location  and  time  of 
the  hearing  with  those  persons 
requesting  the  hearing.  If  you  are 
disabled  and  need  special 
accommodations  to  attend  a  pubUc 
hearing,  contact  the  individual  Usted 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  hearing  will  not  be  held 
if  no  one  requests  an  opportunity  to 
speak  at  the  public  hearing. 

You  should  file  a  written  statement  at 
the  time  you  request  the  hearing.  This 
will  allow  us  to  prepare  adequate 
responses  and  appropriate  questions. 
The  public  hearing  will  continue  on  the 
specified  date  until  all  persons 
scheduled  to  speak  have  been  heard.  If 
you  axe  in  the  audience  and  have  not 
been  scheduled  to  speak  and  wish  to  do 
so,  you  will  be  allowed  to  speak  after 
those  who  have  been  scheduled.  We 
vnll  end  the  hearing  after  all  persons 
scheduled  to  speak  and  persons  present 
in  the  audience  who  wish  to  speak  have 
been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  If  you  wish  to 
meet  with  us  to  discuss  the  proposed 
amendment,  request  a  meeting  by 
contacting  the  person  Usted  under  FOR 
FURTHER  INFORMATION  CONTACT.  AU  such 
meetings  are  open  to  the  pubUc  and,  if 
possible,  we  wiU  post  notices  of 


meetings  at  the  locations  Usted  under 
ADDRESSES.  We  also  make  a  written 
sununary  of  each  meeting  a  part  of  the 
Administrative  Record. 

V.  Procedural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review) 
exempts  this  rule  frt>m  review. 

Executive  Order  12988 

The  Department  of  the  Interior 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  determined 
that,  to  the  extent  aUowed  by  law,  this 
rule  meets  the  appUcable  standards  of 
subsections  (a)  and  (b)  of  that  section. 
However,  these  standards  are  not 
appUcable  to  the  actual  language  of 
State  regulatory  programs  and  program 
{amendments  since  each  such  program  is 
drafted  and  promulgated  by  a  specific 
State,  not  by  OSM.  Under  sections  503 
and  505  of  SMCRA  (30  U.S.C.  1253  and 
1255)  and  30  CFR  730.11,  732.15,  and 
732.1 7(h)(10),  decisions  on  proposed 
State  regidatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730. 
731,  and  732  have  been  met.  „__ 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  propc»ed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
determined  that  this  rule  vnll  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
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significant  economic  efl^ect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

OSM  determined  and  certifies  imder 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1502  et  seq.)  that  this  rule  will 
not  impose  a  cost  of  $100  million  or 
more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations,  Siuface 
mining.  Underground  mining. 

Dated:  September  3, 1998. 
Qiarles  E.  Sandberg, 
Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 
[FR  Doc.  98-24380  Filed  9-10-98;  8:45  am] 

•tLLWa  CODE  4310-05-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart86 
[FRL-«159-«] 

Optional  Certification  Streamlining 
Procedures  for  Light-Duty  Vehicles, 
Light-Duty  Trucks,  and  Heavy-Duty 
Engines  for  Original  Equipment 
Manufacturers  and  for  Aftermarltat 
Conversion  Manufacturers 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
public  comment  period. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  extending 
the  public  comment  period  on  the 
Notice  of  Proposed  Rulemaking 
(NPRM),  which  proposes  optional 
certification  procedures  for  light-duty 
vehicles,  light  duty  trucks,  and  heavy- 
duty  engines  that  meet  Clean-Fuel 
Vehicle  requirements  as  well  as  for 
certain  gaseous-fueled  vehicles  certified 
to  EPA's  Tier  1  standards.  The  NPRM 
was  published  in  the  Federal  Register 
on  July  20, 1998  (63  FR  38767).  The 
purpose  of  this  document  is  to  extend 
the  comment  period  from  August  19, 
1998  to  October  13, 1998,  to  allow 
commenters  additional  time  to  respond 
to  the  NPRM. 

The  document  provided  an 
opportunity  for  a  public  hearing,  if 


requested  by  August  19, 1998.  No 
request  for  a  hearing  was  made  and, 
therefore,  no  public  hearing  will  be 
scheduled  fortius  proposal. 
DATES:  EPA  will  accept  comments  on 
the  NPRM  until  October  13, 1998. 
ADDRESSES:  Comments  should  be 
submitted  in  duplicate  to  the  EPA  Air 
&  Radiation  Docket  #A-97-27.  Room 
1500-M  (Mail  Code  6102),  401  M  Street 
SW.,  Washington,  D.C.  20460.  Copies  of 
information  relevant  to  this  NPRM  are 
available  for  inspection  in  public  docket 
A-97-27  at  the  above  address,  between 
the  hovirs  of  8:00  a.m.  to  5:30  p.m. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  NPRM, 
contact  CUfford  Tyree,  Sr.  Project 
Manager,  Vehicle  Programs  and 
Compliance  Division,  U.S. 
Environmental  Protection  Agency,  2000 
Traverwood,  Ann  Arbor,  MI  48105, 
Phone  (734)  214-4310,  E-mail: 
tyree.clifford@epa.gov: 

Dated:  September  4, 1998. 
Robert  Perciasepe. 

Assistant  Administrator,  Air  and  Radiation. 
(FR  Doc  98-24476  Filed  9-10-98;  8:45  am] 

BIUJNG  COOE  6660-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300710:  FRL-6026-8] 
RIN  2070-AB78 

Azoxystrobin;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  is  a  proposed  regulation 
to  establish  a  temporary  tolerance  for  1 
year  for  the  combined  residues  of 
azoxystrobin  [methyl  (E)-2-{2-[6-(2- 
cyanophenoxy)pyTimidin-4- 
yloxy]phenyl}-3-methoxyacrylate)l  and 
its  Z  isomer  in  or  on  potatoes.  This 
action  is  in  response  to  Wisconsin 
potato  growers  and  University  extension 
specialists,  Zeneca  Ag  Products  and 
EPA's  combined  efforts  to  generate  the 
information  necessary  for  registration  of 
the  reduced  risk  pesticide,  azoxystrobin, 
on  late  blight  and  early  blight  of 
potatoes.  This  proposed  temporary 
tolerance  supports  a  non-crop  destruct 
experimental  use  permit  (EUP)  imder 
section  5  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  azoxystrobin  on 
potatoes  in  Wisconsin.  This  regulation 
proposes  to  establish  a  maximum 


permissible  level  for  residues  of 
azoxystrobin  in  this  food  commodity 
pxirsuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996. 

DATES:  Comments  must  be  received  on 
or  before  September  28, 1998. 

ADDRESSES:  By  mail,  submit  written 
comments  in  triplicate  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  119,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  luider  Unit  VII.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  mariced  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  John  Bazuin,  Registration  Division 
7505C,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA, 
(703)  305-7381,  e-mail: 
bazuin.john@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA.  in 
cooperation  with  Wisconsin  potato 
growera.  University  extension 
specialists,  and  Zeneca  Ag  Products, 
Inc.,  and  pursuant  to  section  408(e)  and 
(r)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e)  and  (r),  is  proposing  to  establish 
a  temporary  tolerance  for  1  year  for  the 
combined  residues  of  the  fimgicide 
azoxystrobin  and  its  Z  isomer,  in  or  on 
potatoes  at  0.03  pans  per  million  (ppm). 
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L  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procediues. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghlun  (61  FR  58135,  November  13, 
1996)  (FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiue  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
expostire  to  the  pesticide  chemical 
residue "   

Section  5  of  FIFRA  authorizes  EPA  to 
issue  an  experimental  use  permit  for  a 
pesticide.  This  provision  was  not 
amended  by  FQPA.  EPA  has  established 

regulations  governing  such        

^q)erimental  use  permits  in  40  CFR  part 
172.  Section  408(r)  of  FFDCA  authorizes 
EPA  to  issue  temporary  tolerances  for 
pesticide  residues  resulting  from  FIFRA 
experimental  use  permits. 

n.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposiue  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effiects,  including  (but 


not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second.  0>A  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  restdt  of  pesticide  tise  in 
residential  settings.  The  Agency  has 
determined  that  azoxystrobin  is  a 
reduced  risk  pesticide  for  use  on 
potatoes. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no  observed  adverse  effect  level" 
or  "NOAEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOAEL  fitim  the 
study  with  the  lowest  NOAEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposiue  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  imcertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks.  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOAEL  bom  the  appropriate  animal 
study.  Commonly.  EPA  finds  MOEs 
lower  than  100  to  be  tmacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 


and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  hiunan 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOAEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposing  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposiue  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute."  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1  day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  is  typically  assiuned. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1  to  7 
.  days,  and  therefore  overlaps  with  the 
acute  risk  assessment.  Historically,  this 
risk  assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assiue  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  fiequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
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this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1  to  7  days  exposure, 
and  the  toxicological  endpoint/NOAEL 
is  selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-tenn  risk  results  from 
exposiue  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  Ufetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
ground  water  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposiu^s  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposiue  to  residues  of  a 
pesticide  in  a  food  commodity  is 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consim[ied  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assimiptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
acciuate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 


eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  Federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  is  supplied  and  the  upper  end 
of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Fiuther,  regional  consiunption 
information  is  taken  into  account 
through  EFA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  diis  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  infants  (<1  year  old))  was 
not  regionally  based. 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  azoxystrobin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for  a 
temporary  tolerance  for  1  year  for 
combined  residues  of  azoxystrobin  and 
its  Z  isomer)  on  potatoes  at  0.03  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  ToxicoIogjcaJ  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consvuners,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  and  the  Agency's  selection 
of  toxicological  endpoints  upon  which 
to  assess  risk  caused  by  azoxystrobin  are 
discussed  below. 

1.  Acute  toxicity.  The  Agency 
evaluated  the  existing  toxicology  data 
base  for  azoxystrobin.  No  acute  dietary 
endpoint  was  identified,  no 
developmental  toxicity  was  observed  in 
the  rabbit  and  rat  studies  reviewed,  and 
no  primary  neurotoxicity  was  seen  in 
the  acute  neurotoxicity  study. 
Therefore,  no  risk  has  been  identified 
for  this  scenario  and  a  risk  assessment 
is  not  needed. 

2.  Short  •  and  intermediate-term 
toxicity.  The  Agency  evaluated  the 
existing  toxicology  data  base  for  short- 


and  intermediate-term  dermal  and 
inhalation  exposure  and  determined 
that  this  risk  assessment  is  also  not 
required.  In  a  21-day  dermal  toxicity 
study  the  NOAEL  was  1,000  milligrams/ 
kilograms/day  (mg/kg/day)  at  the 
highest  dose  tested  (acute  inhalation 
toxicity  category  HI). 

3.  chronic  toxicity.  EPA  has 
established  the  RfD  for  azoxystrobin  at 
0.18  mg/kg/day.  This  RfD  is  based  on  a 
chronic  toxicity  study  in  rats  with  a 
NOAEL  of  18.2  mg/kg/day.  The 
endpoint  efi'ects  were  reduced  body 
weights  and  bile  duct  lesions  at  the 
lowest  effect  level  (LEL)  of  34  mg/kg/ 
day.  An  Uncertainty  Factor  (UF)  of  100 
was  used  to  account  for  both  the 
interspecies  extrapolation  and  the 
intraspecies  variability. 

4.  Carcinogenicity.  Carcinogenicity 
testing  of  azoxystrobin  in  two 
appropriate  species  of  mammals 
revealed  no  evidence  that  this  fungicide 
is  carcinogenic.  Therefore.  EPA 
classifies  azoxystrobin  as  "not  likely"  to 
be  a  human  carcinogen  in  line  with  the 
proposed  revised  cancer  guidelines. 

B.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Permanent  tolerances  have  been 
established  (40  CFR  180.507(a))  for  the 
combined  residues  of  azoxystrobin  and 
its  Z  isomer,  in  or  on  a  variety  of  raw 
agricultural  commodities  at  levels 
ranging  from  0.01  ppm  in  pecans  to  1.0 
ppm  in  grapes.  In  addition,  time-limited 
tolerances  have  been  established  (40 
CFR  180.507(b)  at  levels  ranging  from 
0.006  ppm  in  milk  to  20  ppm  in  rice 
hulls)  in  conjunction  widi  section  18 
requests.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  azoxystrobin 
as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-i^e  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  The  Agency 
did  not  conduct  an  acute  risk 
assessment  because  no  toxicological 
endpoint  of  concern  was  identified 
during  review  of  available  data. 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  the  Agency  has  made  very 
conservative  assvunptions — 100%  of 
potatoes  and  all  other  commodities 
having  azoxystrobin  tolerances  will 
contain  azoxystrobin  residues  and  those 
residues  would  be  at  the  level  of  the 
tolerance — ^which  result  in  an 
overestimation  of  himian  dietary 
exposure.  Thus,  in  making  a  safety 
determination  for  this  tolerance,  EPA  is 
taking  into  account  this  conservative 
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exposvue  assessment.  The  existing 
azoxystrobin  tolerances  (published, 
pending,  and  including  the  necessary 
section  18  tolerance(s))  result  in  a 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  that  is  equivalent 
to  the  following  percentages  of  the  RfD: 


Population  Sut>- 
Group 

TMRC 

{tnglkgl 

day) 

%RFD 

U.S.  Population  (48 

0.003 

1.8% 

States) 

Nursing  Infants  (<1 

0.004 

2% 

year  old) 

NorvNursing  Infants 

0.011 

8% 

(<1  year  old) 

Children  (1-6  years 

0.007 

4% 

old) 

Children  (7-12  years 

0.004 

2% 

okJ) 

Hispanics 

0.004 

2% 

Non-Hlspanics  Oth- 

0.005 

3% 

ers 

U.S.  Population 

0.003 

2% 

(summer  season) 

U.S.  Population 

0.003 

2% 

(Northeast  region) 

Population  Sub- 
Group 

TMRC 

(mg/kg/ 

day) 

%RFD 

U.S.  Population 
(Western  region) 

U.S.  Population  (Pa- 
cific region) 

Females  (13+,  nurs- 
ing) 

Females  (13-19,  not 
pregnant  or  nurs- 
ing) 

0.003 
0.003 
0.003 
0.002 

2% 
2% 
2% 
1% 

Neither  the  U.S.  population  as  a  whole 
nor  any  of  the  subgroups  whose  food 
consumption  patterns  were  analyzed  for 
dietary  exposure  and  risk  to 
azoxystrobin  reached  even  one-twelfth 
of  the  RfD  under  these  assumed 
theoretical  maximimi  exposures  to 
azoxystrobin  for  all  published,  pending, 
and  proposed  tolerances.  Moreover, 
real-world  exposure  is  likely  to  be 
substantially  lower  than  this. 

2.  From  chinking  water.  There  is  no 
established  Maximimi  Contaminant 
Level  for  residues  of  azoxystrobin  in 


drinking  water.  No  health  advisory 
levels  for  azoxystrobin  in  drinking  water 
have  been  established. 

i.  Acute  exposure  and  risk  An  acute 
risk  assessment  was  not  appropriate 
since  no  toxicological  endpoint  of 
concern  was  identified  for  this  scenario 
during  review  of  the  available  data. 

ii.  Chronic  exposure  and  risk.  Based 
on  the  chronic  dietary  (food)  exposure 
estimates,  chronic  drinking  water  levels 
of  concern  (DWLOC)  for  azoxystrobin 
were  calculated  and  are  summarized  in 
the  following  table.  Estimated 
environmental  concentrations  (EECs) 
using  GENEEC  for  azoxystrobin  on 
bananas,  grapes,  peaches,  peanuts, 
pecans,  tomatoes,  and  wheat  are  listed 
in  SWAT  Team  Second  Interim  Report 
(Jxme  20, 1997).  The  highest  EEC  for 
azoxystrobin  in  surface  water  is  from 
the  application  of  azoxystrobin  on 
grapes  (39  Mg/L)  and  is  substantially 
lower  than  the  DWLOCs  calculated. 
Therefore,  chronic  exposure  to 
azoxystrobin  residues  in  drinking  water 
do  not  exceed  the  Agency's  level  of 
concern. 


RfD  (mg/kg/day) 

TMRC  [Food  Exposure] 
(mg/kg/day) 

Maximum  Water  Expo- 
sure* (mg/kg/day) 

DWLCXJ^J  *  (ngrt.) 

U.S.  Population  (48  States) 
Females  (13  +  years  old,  not  preg- 
nant or  nursing) 
Non-nursing  Infants  (<1  year  oW) 

0.18 
0.18 

0.18 

0.0027 
0.0019 

0.0113 

0.178 
0.178 

0.169 

6.200 
5,300 

1.680 

"  Maximum  water  exposure  (mg/kg/day)  =  RfD  (mg/kg/day)  -  TMRC  from  DRES  (mg/kg/day) 

2  DWLOC  (jig/L)  =  Max  water  exposure  (mg/kg/day)  *  body  wt  (kg)/[(10 '  mg/|ig)*water  consumed  daily  (L/day)] 

3  HED  default  body  wts  for  males,  females,  and  children  are  70  kg.  60  kg,  and  10  kg  respectively 
«  HED  default  daily  drinking  rates  are  2  Uday  for  adults  and  1  L/day  for  children 


3.  From  non-dietary  exposure. 
Azoxystrobin  is  not  currently  registered 
for  use  on  residential  non-food  sites. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Azoxystrobin  is  related  to  the  natiu^lly 
occurring  strobilurins.  There  are  no 
other  members  of  this  class  of 
fungicides  registered  with  the  Agency. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cvunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
imderstanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides. 


although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
imdersttmding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
conunon  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 


of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  tmd  pesticides  that  produce 
a  common  toxic  metaboUte  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
azoxystrobin  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
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risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
azoxystrobin  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  azoxystrobin  has  a 
conunon  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  This  risk  assessment  is 
not  necessary  since  no  acute 
toxicological  end-point  of  concern  was 
identified  for  this  exposure  scenario 
during  review  of  the  available  data. 

2.  Chronic  risk.  Using  the 
conservative  TMRC  exposure 
assiunptions  described  above,  and 
taking  into  account  the  completeness 
and  reliability  of  the  toxicity  data,  the 
Agency  has  estimated  that  exposure  to 
azoxystrobin  from  food  will  utilize  2% 
of  the  RfD  for  the  U.S.  population  as  a 
whole.  The  Agency  generally  is  not 
concerned  about  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  azoxystrobin  in  drinking 
water,  the  Agency  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  Rfl}.  Under  current  Agency 
guidelines,  the  registered  non-dietary 
uses  of  azoxystrobin  do  not  constitute  a 
chronic  exposuire  scenario  and  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  currently 
registered  azoxystrobin  residues. 

3.  Short-  ana  intermediate-term  risk 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  baclqground  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  This  risk  assessment  is  not 
needed  because  no  dermal  or  systemic 
effects  were  seen  in  the  repeated  dose 
dermal  study  at  the  limit  dose. 
Additionally,  no  indoor  or  outdoor 
residential  exposure  uses  are  currently 
registered  for  azoxystrobin. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

This  risk  assessment  is  also  not  - 
needed.  Azoxystrobin  is  classified  as 
"not  likely"  to  be  a  carcinogen  under 
the  proposed  revised  carcinogenicity 
guidelines  because  carcinogenicity 
testing  was  performed  on  two 
appropriate  species  and  no  evidence  of 
carcinogenicity  was  foimd. 


E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  adcUtional  sensitivity  of 
infants  and  children  to  residues  of 
azoxystrobin,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  an 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  fitim 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systonic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  childrm  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  foctor  (usually  100  for 
combined  inter-  and  intra-spedes 
variabiUty)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  imder 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies — a. 
Rabbit.  In  the  developmental  toxicity 
study  in  rabbits,  developmental  NOAEL 
was  500  mg/kg/day,  at  the  highest  dose 
tested  (HDT).  Because  there  were  no 
treatment-related  effects,  the 
developmental  LEL  was  >500  mg/kg/ 
day.  The  maternal  NOAEL  was  150  mg/ 
kg/day.  The  maternal  LEL  of  500  mg/kg/ 
day  was  based  on  decreased  body 
weight  gain  during  dosing. 

b.  Rat.  In  the  developmental  toxicity 
study  in  rats,  the  maternal  (systemic) 
NOAEL  was  not  established.  The 
maternal  LEL  of  25  mg/kg/day  at  the 
lowest  dose  tested  (LDT)  was  based  on 
increased  salivation.  The  developmental 
(fetal)  NOAEL  was  100  mg/kg/day 
(HDT). 

iii.  Reproductive  toxicity  study— a. 
Rat.  In  the  reproductive  toxicity  study 
(MRID  No.  43678144)  in  rats,  the 


parental  (systemic)  NOAEL  was  32.3 
mg/kg/day.  The  parental  LEL  of  165.4 
mg/kg/day  was  based  on  decreased  body 
weights  in  males  and  famales,  decreased 
food  consumption  and  increased 
adjusted  liver  weights  in  females,  and 
cholangitis.  The  reproductive  NOAEL 
was  32.3  mg/kg/day.  The  reproductive 
LEL  of  165.4  mg/kg/day  was  based  on 
increased  weanling  liver  weights  and 
decreased  body  weights  for  pups  of  both 
generations^ 

iv.  Conclusion.  The  pre-  and  post- 
natal toxicology  data  base  for 
azoxystrobin  is  complete  with  respect  to 
current  toxicological  data  requirements. 
The  results  of  these  studies  indicate  that 
infants  and  children  are  no  more 
sensitive  to  exposure  to  azoxystrobin 
than  are  adults,  based  on  the  lesiilts  of 
the  rat  and  rabbit  developmental 
toxicity  studies  and  the  2-generation 
reproductive  toxicity  study  in  rats. 
Accordingly,  EPA  has  determined  that 
the  standard  margin  of  safety  will 
protect  the  safety  of  infents  and  children 
and  the  additional  tenfold  safety  factor 
can  therefore  be  removed. 

2.  Chronic  risL  Using  the 
conservative  exposure  assmnptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  azoxystrobin 
from  food  will  utilize  2  to  8%  of  the  RfD 
for  infants  and  children.  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
d^y  aggregate  dietary  exposure  over  a 
lifetime  wiU  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  azoxystrobin  in  drinking 
water  and  from  non-dietary,  non- 
occupational exposure,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to  azoxystrobin 
residues. 

IV.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

a.  The  metabolism  of  azoxystrobin  as 
well  as  the  nature  of  the  residues  is 
adequately  understood  for  purposes  of 
the  temporary  tolerance.  Plant 
metabolism  has  been  evaluated  in  three 
diverse  crops;  grapes,  wheat,  and 
peanuts,  which  is  required  to  define 
similar  metabolism  of  azoxystrobin  in  a 
wide  range  of  crops.  Parent  azoxystrobin 
is  the  major  component  found  in  crops. 
Azoxystrobin  does  not  accumulate  in 
crop  seeds  or  fruits.  Metabolism  of 
azoxystrobin  in  plants  is  complex,  with 
more  than  15  metabolites  identified. 
These  metabolites  are  present  at  low 
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levels,  typically  much  less  than  5%  of 
the  total  radioactive  residue  level, 
b.  The  qualitative  nature  of  the 
residue  in  animals  is  adequately 
understood  for  the  purposes  of  this 
proposed  1  year  temporary  tolerance. 
Establishment  of  a  temporary  tolerance 
of  0.03  ppm  for  azoxystrobin  in/on 
potatoes  is  not  expected  to  lead  to 
detectable  azoxystrobin  residues  in 
animal  commodities. 

B.  Analytical  Enforcement  Methodology 

An  analytical  method,  gas 
chromatography  with  nitrogen- 
phosphorus  detection  (GC-NDP)  or,  in 
mobile  phase,  by  high  performance 
liquid  ciiromatography  with  ultraviolet 
detection  (HPLC-UV),  is  available  for 
enforcement  purposes  with  a  limit  of 
detection  that  allows  monitoring  of  food 
with  residues  at  or  above  the  level 
proposed  for  this  temporary  tolerance. 
The  Agency  has  concluded  that  the 
method  is  adequate  for  enforcement  of 
tolerances  in/on  other  non-oily  raw 
agricultural  commodities.  The  Agency 
concludes  this  method  is  adequate  for 
enforcement  of  the  proposed  temporary 
tolerance  in/on  potatoes. 

C.  Magnitude  of  Residues 

Residues  of  azoxystrobin  and  its  Z 
isomer  are  not  expected  to  exceed  0.03 
ppm  in/on  potatoes  as  a  result  of  the 
EUP  use.  A  temporary  tolerance  should 
be  established  at  this  level. 

D.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  Maximum  Residue  Limits  for 
azoxystrobin  in/on  potatoes. 

E.  Rotational  Crop  Restrictions 

Rotational  crop  data  were  previously 
submitted.  Based  on  this  information,  a 
45-day  plantback  interval  is  appropriate 
for  all  crops  other  than  those  with 
azoxystrobin  tolerances. 

V.  Conclusion' 

A  15-day  comment  period  is  being 
allowed  for  this  proposed  rule  because 
of  the  speed  of  growth  and  of  resistance 
development  of  early  and  late  bUght, 
and  because  these  fungal  diseases  are  so 
devastating  to  potato  crops  once  they 
become  established.  The  Agency  desires 
to  be  supportive  of  efforts  by  potato 
growers  to  combat  these  diseases  and  to 
protect  their  crops.  The  Agency  also 
desires  to  be  supportive  of  efforts  by 
researchera  to  find  control  methods  for 
the  pests  early  and  late  blight. 
Additionally,  the  Agency  feels  that  there 
is  strong  evidence  in  support  of  the 
safety  of  this  proposed  action. 

Therefore,  a  temporary  tolerance  is 
proposed  for  1  year  for  the  combined 


residues  of  azoxystrobin  and  its  Z 
isomer  in/on  potatoes  at  0.03  ppm. 

VI.  Public  Record  and  Electronic 
Sulnnissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  "OPP-300710"  (including 
comments  smd  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  Virginia  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encry.'Ion.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPP- 
300710."  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  document  proposes  establishing 
a  temporary  tolerance  under  FFDCA 
section  408(d).  EPA  is  proposing  this 
regulation  in  cooperation  with 
Wisconsin  potato  growers.  University 
extension  specialists,  and  Zeneca  Ag 
Products,  Inc.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  bom 
review  imder  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4, 1993). 
This  action  does  not  contain  any 
information  collections  subject  to  OMB 
approval  imder  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 


Populations"  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 
Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Agency  previously  assessed  whether 
estabhshing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
"entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  Tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  Tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
siffoificant  imfunded  mandates." 

Today's  proposed  rule  does  not  create 
an  unfunded  Federal  mandate  on  State, 
local  or  Tribal  governments.  The 
proposed  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  proposed  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  "Consultation  and  Coordination 
with  Indian  Tribal  Governments"  (63  FR 
27655,  May  19. 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
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governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  nde,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  ciffect  their 
communities." 

Today's  proposed  rule  does  not 
significantly  or  imiquely  affect  the 
commimities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Feed  additives.  Food 
additives.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  2, 1998. 
Stephen  L.  Johnson, 

Acting  Director.  Office  of  Pesticide  Programs. 
Therefore,  it  is  proposed  that  40  CFR 
chapter  I  be  amended  as  follows: 

PART  18fr-[AMENDE0] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.507(a)  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a)(1)  and  adding  paragraph 
(a)(2)  to  read  as  follows: 

§180.507    Azoxystrobln;  tolerances  for 
residues. 

(a)(1)    •    •    • 

(2)  Temporary  tolerance.  A  tolerance 
to  expire  on  September  13, 1999  is 
estabUshed  for  the  combined  residues  of 
azoxystrobln  (methyl  (E)-2-{2-[6-(2- 
cyanophenoxy)pyrimidin-4- 
yloxy]phenyl}-3-methoxyacrylate)]  and 
its  Z  isomer  in  or  on  potatoes  at  0.03 
parts  per  million  (ppm) . 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No.  970129015-8157-07;  i.D. 
042597B] 

RIN  0648-AI84 

Taldng  of  Marine  Mammais  Incidental 
to  Commercial  Fishing  Operations; 
Hart)or  Porpoise  Talce  Reduction  Plan 
Regulations 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  notice  of 

availability  of  proposed  take  reduction 

plan. 

SUMMARY:  NMFS  annoimces  the 
availability  of  a  proposed  harbor 
porpoise  take  reduction  plan  (HPTRP)  to 
reduce  the  bycatch  of  harbor  porpoise 
[Phocoena  phocoena)  in  gillnet  fisheries 
throughout  the  stock's  U.S.  range. 
NMFS  also  proposes  regulations  to 
implement  the  HPTRP.  The  proposed 
plan,  including  a  discussion  of  the 
recommendations  of  the  Gulf  of  Maine 
Take  Reduction  Team  (GOMTRT)  and 
the  Mid- Atlantic  Take  Reduction  Team 
(MATRT),  is  contained  in  the  HPTRP/ 
Environmental  Assessment/Initial 
Regulatory  Flexibility  Analysis  (HPTRP/ 
EA/IRFA),  available  upon  request  (see 
addresses  below).  Changes  to  the 
recommendations  of  the  GOMTRT  and 
the  MATRT  are  described  within  this 
document.  This  action  replaces  the 
proposed  rule  issued  on  August  13, 
1997  (62  FR  43302). 

The  potential  biological  removal 
(PBR)  level  for  Gulf  of  Maine  harbor 
porpoise  throughout  their  range  is  483 
animals  (62  FR  3005,  January  21, 1997). 
The  incidental  bycatch  of  harbor 
porpoise  in  the  Gulf  of  Maine  (GOM) 
and  Mid-Atleuitic  gillnet  fisheries 
exceeds  the  PBR  level.  The  proposed 
HPTRP  would  use  a  wide  range  of 
management  measures  to  reduce  the 
bycatch  and  mortality  of  harbor 
porpoise.  In  the  GOM.  the  HPTRP 
proposes  time  and  area  closures  and 
time/area  periods  during  which  pinger 
use  would  be  required  in  the  Northeast, 
Mid-coast,  Massachusetts  Bay,  Cape  Cod 
South  and  Offshore  Closure  Areas.  In 
the  Mid-Atlantic  area,  the  HPTRP 


proposes  time/area  closures  and 
modifications  to  gear  characteristics, 
including  floatline  length,  twine  size,  tie 
downs,  and  number  of  nets,  in  the  large 
mesh  and  small  mesh  fisheries.  NMFS 
seeks  comment  on  the  proposed 
HPTRP/EA/IRFA,  and  the  proposed 
regulations  to  implement  the  plan. 
DATES:  Comments  due  October  13, 1998. 
ADDRESSES:  Copies  of  the  draft  plan 
prepared  by  the  GOMTRT,  the  final 
report  from  the  MATRT  and  the  HPTRP/ 
EA/IRFA  may  be  obtained  from  Doima 
Wieting,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1315 
East- West  Highway,  Silver  Spring,  MD 
20910-3226. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Wieting,  NMFS,  301-713-2322 
or  Laurie  Allen,  NMFS,  Northeast 
Region,  978-^281-9291. 
SUPPLEMENTARY  INFORMATION:  The  1994 
amendments  to  the  Marine  Mammal 
Protection  Act  (MMPA)  require  the 
preparation  and  implementation  of 
TRPs  for  strategic  marine  mammal 
stocks  that  interact  with  Category  I  or  II 
fisheries.  A  Category  I  fishery  is  a 
fishery  that  has  frequent  incidental 
mortality  and  serious  injury  of  marine 
mammals.  A  Category  II  fishery  is  a 
fishery  that  has  occasional  incidental 
mortality  and  serious  injury  of  marine 
mammals.  A  Category  III  fishery  is  a    ' 
fishery  that  has  a  remote  likelihood  of 
causing  incidental  mortality  or  serious 
injury  of  marine  mammals. 

This  proposed  rule  addresses 
preparation  and  implementation  of  a 
take  reduction  plan  (TRP)  for  harbor 
porpoise,  a  strategic  marine  mammal 
stock,  that  interacts  with  the  NE 
multispecies  gillnet  fishery  and  with  the 
Mid-Atlantic  coastal  gillnet  fisheries. 
The  1996  Stock  Assessment  Report 
(SAR)  (Waring  et  al.,  1997)  states  that 
harbor  porpoise  bycatch  has  been 
observed  by  the  NMFS  Sea  Sampling 
program  in  the  following,  fisheries:  (1) 
the  Northeast  (NE)  multispecies  sink 
gilhiet,  (2)  the  mid-Atlantic  coastal 
gillnet,  (3)  the  Atlantic  drift  gilhiet,  (4) 
the  North  Atlantic  bottom  trawl 
fisheries,  and  (5)  the  Canadian  Bay  of 
Fundy  sink  gillnet  fishery.  The  fisheries 
of  greatest  concern,  and  the  subject  of 
this  TRP,  are  the  NE  multispecies  sink 
gillnet  fishery  (Category  I),  and  the  Mid- 
Atlantic  coastal  gillnet  fishery  (Category 

n). 

The  Atlantic  drift  giUnet  fishery,  a 
Category  I  fishery,  is  being  addressed  by 
the  Atiantic  O^ore  Cetacean  Take 
Reduction  Team  (AOCTRT).  The  North 
Atlantic  bottom  trawl  fishery  is  a 
Category  in  fishery  and  is  not  the 
subject  of  take  reduction  efforts  at  this 
time.  The  Canadian  sink  gillnet  fishery 
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takes  approximately  100  harbor 
porpoise  per  year.  This  proposed  rule  is 
expected  to  reduce  harbor  porpoise 
bycatch  below  the  PBR  level,  including 
the  100  takes  by  the  Canadian  fishery. 

The  NE  multispecies  sink  gillnet 
fishery  comprises  the  majority  of  the 
overall  multispecies  gillnet  activity  in 
New  England.  Harbor  porpoise  may, 
however,  interact  with  other  gillnet 
fisheries  capable  of  capturing 
multispecies.  Additionally,  new  non- 
sink  gillnet  fisheries  could  be 
introduced  into  harbor  porpoise 
conservation  areas.  Therefore,  this 
proposed  rule  would  apply  to  all 
gillnets  in  New  England  capable  of 
catching  NE  multispecies. 

Under  the  1994  Amendments  to  the 
MMPA,  the  short-term  goal  of  a  TRP  is 
to  reduce,  vtrithin  6  months  of  its 
implementation,  the  mortality  and 
serious  injury  of  strategic  stock(s) 
incidentally  taken  in  the  course  of 
commercial  fishing  operations  to  less 
than  the  PBR  level  established  for  those 
stock(s).  The  PBR  level  is  the  maximum 
number  of  animals,  not  including 
natural  mortalities,  that  may  be 
annually  removed  from  a  marine 
mammal  stock  without  compromising 
the  ability  of  that  stock  to  reach  or 
maintain  its  optimum  population  level. 
The  goal  of  this  TRP  is  to  bring  the 
combined  incidental  take  of  the  GOM 
harbor  porpoise  stock  below  the  PBR 
level  for  all  U.S.  fisheries  that  interact 
with  that  stock. 

NMFS  convened  the  GOMTRT  in 
February  1996.  The  goal  of  the 
GOMTRT  was  to  develop  a  consensus 
draft  TRP  to  reduce  the  incidental  take 
of  harbor  porpoise  in  sink  gillnets  in  the 
GOM  to  the  PBR  level  for  that  stock 
within  6  montiis  of  the  TRP's 
implementation.  NMFS  limited  the 
geographic  scope  of  the  1996  team  to 
focus  only  on  bycatch  off  New 
England's  coast  (Maine  to  Rhode 
Isl^d).  The  reason  for  this  approach 
was  because  the  proportion  of 
incidental  take  in  the  NE  miUtispecies 
sink  gillnet  fishery  constituted  the 
majority  of  the  total  fishery-related 
mortality  in  the  United  States  and 
because  of  uncertainty  about  the  extent 
of  fisheries  interactions  south  of  New 
England.  Data  on  the  bycatch  of  harbor 
porpoise  in  the  Mid-Atlantic  were  not 
available  imtil  1996  due  to  low  observer 
effort  prior  to  1995  and  the  lag  in 
availability  of  appropriate  effort  data'to 
estimate  bycatch.  The  GOMTRT 
convened  with  the  understanding  that  a 
separate  take  reduction  team  would  be 
convened  to  address  the  harbor  porpoise 
bycatch  problem  in  the  Mid-Atlantic 
(discussed  here). 


The  GOMTRT  included 
representatives  of  the  NE  multispecies 
sink  gillnet  fishery,  NMFS,  state  marine 
resource  management  agencies,  the  New 
England  Fishery  Management  Council 
(NEFMC),  environmental  organizations, 
and  academic  and  scientific 
organizations.  The  GOMTRT  met  five 
times  between  February  and  July  1996 
and  submitted  a  consensus  draft  TRP 
(the  GOMTRP)  to  NMFS  in  August 
1996. 

Soon  after  the  GOMTRT  submitted  a 
draft  TRP,  the  NEFMC  enacted 
Framework  Adjustment  19  (61  FR 
55774,  October  29, 1996)  to  die  NE 
Multispecies  Fishery  Management  Plan 
(FMP)  which  changed  the  time  and  area 
of  the  NE  Multispecies  FMP  Mid-Coast 
Closure  Area  within  the  GOM  and 
established  an  exemption  to  allow  sink 
gillnet  vessels  to  fish  the  reopened  area 
when  utilizing  pingers  on  their  nets. 
Based  on  this  action,  NMFS  modified 
the  draft  TRP  submitted  by  the 
GOMTRT  to  be  consistent  with 
Framework  Adjustment  19  and,  on 
August  13, 1997,  published  a  proposed 
rule  to  implement  a  TRP  for  harbor 
porpoise  in  the  GOM  (GOMTRP)  (62  FR 
43302,  August  13, 1997). 

NMFS  convened  the  MATRT  in 
February  1997  to  address  the  incidental 
bycatch  of  harbor  porpoise  in  Mid- 
AUantic  gillnet  fisheries  (from  New 
York  through  North  Carolina).  The 
MATRT  included  representatives  of  the 
Mid-Atlantic  coastal  gillnet  fisheries, 
NMFS,  state  marine  resource 
management  agencies,  the  Mid-Atlantic 
Fishery  Management  Coimcil,  the 
NEFMC,  the  Atlantic  States  Marine 
Fisheries  Commission  (ASMFC), 
environmental  organizations,  and 
academic  and  scientific  organizations. 
The  MATRT  did  not  reach  consensus  on 
all  issues  discussed.  The  MATRT 
submitted  a  report  to  NMFS  on  August 
25, 1997  which  included  both 
consensus  and  non-consensus 
recommendations.  NMFS  has  not 
previously  published  a  proposed  nde  to 
implement  a  Mid-Atlantic  Take 
Reduction  Plan  (MATRP). 

Harbor  Porpoise  Take  Reduction  Plan 

This  proposed  rule  would  implement 
the  HPTRP  for  the  GOM  and  KCd- 
Atlantic  geographic  areas.  This  HPTRP 
is  based  in  large  part  on 
recommendations  in  the  draft  GOMTRP 
and  the  MATRT  Report.  This  proposed 
rule  replaces  the  previous  proposed  rule 
published  to  implement  the  GOMTRP 
(62  FR  43302,  August  13, 1997).  The 
GOMTRP  proposed  rule  is  being 
replaced  because  three  developments 
have  occurred  since  the  publication  of 
that  rule.  First,  new  bycatch  information 


became  available  which  indicated  that 
significant  changes  were  needed  in  the 
GOMTRP  to  achieve  the  PBR  level  for 
harbor  porpoise.  NMFS  reconvened  the 
GOMTRT  on  December  16  and  17, 1997, 
to  discuss  this  new  information  and  to 
provide  additional  comments  to  NMFS. 
Secondly,  Framework  25  to  the  NE 
Multispecies  FMP,  published  on  March 
31. 1998  (63  FR  15326),  was 
implemented  on  May  1, 1998;  this 
framewoik  implements  gillnet  fishing 
closures  throughout  the  GOM  to 
conserve  cod  (Gadus  morhua).  Some  of 
these  closures  may  indirectiy  provide 
harbor  porpoise  conservation.  Thirdly, 
the  MATRT  submitted  its  report  to 
NMFS  which  presented  new 
information  on  the  level  of  harbor 
porpoise  bycatch  in  the  mid- Atlantic 
re^on. 

The  combination  of  these  actions  led 
NMFS  to  integrate  the  initially  separate 
plans  into  one  comprehensive  TRP. 
Since  the  revised  plan  is  substantially   ■ 
different  from  the  1997  GOMTRP, 
NMFS  is  replacing  the  1997  proposed 
rule  with  this  proposed  rule. 

Stock  Assessment 

The  range  of  the  harbor  porpoise 
extends  from  the  Bay  of  Fundy,  Canada, 
to  the  southern  border  of  North 
Carolina.  The  cumulative  levels  of 
incidental  mortality  and  serious  injury 
of  harbor  porpoise  occurring  in  the  New 
England,  Mid-Atlantic,  and  Canadian 
gillnet  fisheries  exceed  the  PBR  level  for 
this  stock. 

The  PBR  level  for  harbor  porpoise  is 
483  animals  per  year.  This  is  a  strategic 
stock  because  average  annual  fishery- 
related  mortality  and  serious  injury 
exceeds  the  PBR  level.  There  are 
insufficient  data  to  determine 
population  trends  for  this  species. 
NMFS  proposed  listing  the  GOM  harbor 
porpoise  as  threatened  under  the 
Endangered  Species  Act  (58  FR  3108, 
January  7, 1993),  but  no  final  action  has 
been  taken  on  that  proposal. 

Incidental  Takes  by  Fishery 

The  estimated  total  annual  average 
mortality  from  New  England  and  Mid- 
Atlantic  gillnet  fisheries  is  2,040.  This 
estimate  is  based  on  a  5-year  (1990- 
1995)  average  mortaUty  estimate  of 
1,833  (Waring  et  al.,  1997)  for  die  GOM 
and  based  on  preliminary  analysis  of 
1995  and  1996  data  from  the  Mid- 
Atlantic  of  207  animals  (Palka. 
unpublished  data). 

The  NE  multispecies  sink  gillnet 
fishery  sets  nets  on  the  ocean  bottom, 
where  they  are  fixed  by  anchors.  These 
nets  are  primarily  used  to  catch 
groimdfish  (cod,  haddock,  hake,  pollock 
and  flounders),  monkfish,  and  dogfish. 
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The  fishery  primarily  consists  of  small 
vessels,  (about  30-50  feet  (10-17 
meters)  in  length),  that  operate  from 
nimierous  ports  throughout  New 
England.  A  vessel  may  fish  between  40 
and  200  nets,  depending  on  target 
species.  Nets  are  usually  approximately 
300  feet  (92  meters)  long  and  are  tied 
together  in  strings  of  one  to  30  nets. 

The  Mid-Atlantic  coastal  gillnet 
fishery  comprises  several  gillnet 
fisheries,  which  operate  fi^om  New  York 
to  North  Carolina.  The  mesh  sizes  range 
from  2.5  to  12  inches  (6.35  to  30.48  cm), 
with  the  smallest  mesh  sizes  used  to 
capture  small  fish,  such  as  spot  and 
shad.  Medium  mesh  sizes  are  used  to 
capture  weakfish,  striped  bass,  spiny 
dogfish,  and  bluefish.  The  largest  mesh 
sizes  are  used  for  Atlantic  sturgeon  and 
monkfish.  Observer  coverage  of  the  Mid- 
Atlantic  coastal  gillnet  fishery  was 
initiated  by  the  Northeast  Fisheries 
Science  Center  (NEFSC)  Sea  Sampling 
Program  in  July  1993. 

HPTRP:  Gulf  of  Maine  Component 

The  COM  portion  of  the  HPTRP 
would  govern  and  pertain  to  all  fishing 
with  sink  gillnets  and  other  gillnets 
capable  of  catching  multispecies,  in  the 
inshore  and  offshore  waters  of  New 
England,  bom  Maine  through  Rhode 
Island,  east  of  72°30'  W.  longitude. 

NMFS  proposes  a  schedule  of  periods 
and  areas  which  would  be  closed  to 
multispecies  gillnet  fishing  unless 
pingers  are  employed  in  the  prescribed 
manner  (Table  1).  Some  areas  are  total 


fishery  closures  where  no  fishing  is 
allowed.  In  all  closed  areas,  where 
pingers  are  required,  vessel  operators 
must  complete  training  in  pinger  use 
and  have  a  valid  pinger  training 
certificate  on  board  the  vessel. 

Table  l.— Gulf  of  Maine  Time/Area 
Closures  to  Gillnet  Fishing  and 
Periods  During  Which  Pinger 
Use  Would  Be  Required 

Northeast  Area: 

August  15-September  13— Closed. 
Mid-Coast  Area: 
September    15-May   31— Closed,   gillnet 
with  pingers  allowed. 
Massachusetts  Bay  Area: 
Fet)ruary    1-28/29— Closed,    gillnet    with 

pingers  allowed. 
March  1-31— Closed 

April    1-May    31— Closed,    gillnet    with 
pingers  allowed. 
Cape  Cod  South  Area: 
September    IS-February    28/29— Closed, 

gillnet  with  pingers  allowed. 
March  1-31— Closed 

April  1-30— Closed,  gillnet  with  pingers  al- 
lowed. 
Offshore  Area: 
September    15-May    31— Closed,    gillnet 
with  pingers  allowed. 
Cashes  Ledge  Area: 
Fetxuary  1-28/29— Closed 

Discussion  of  the  Gulf  of  Maine 
Component 

NMFS  determined  that  the  August  13, 
1997,  proposed  rule  (62  FR  43302) 
would  not  adequately  reduce  harbor 
porpoise  bycatch  in  tfie  COM.  The 


results  of  the  new  COM  bycatch 
estimates  presented  at  the  December  16- 
17, 1997  GOMTRT  meeting  suggest  that: 
(1)  bycatch  reduction  is  being  achieved 
in  the  Mid-Coast  and  Northern  Maine 
closure  areas;  (2)  bycatch  in  1997  was 
greater  than  in  1996  in  the 
Massachusetts  Bay  and  the  Cape  Cod 
South  areas;  (3)  bycatch  offshore  was 
noted  in  1996  and  1997;  however,  it  is 
difficult  to  compare  these  data  with 
years  prior  to  1996.  since  the  offshore 
fishery  had  very  little  observer  coverage 
in  those  years;  (4)  although  bycatch 
reduction  is  occiuring  in  specific  areas 
and  times,  the  PBR  level  is  not  being 
achieved  overall;  and  (5)  the  August  13, 
1997.  proposed  rule  to  implement  the 
GOMTRP  is  unlikely  to  achieve  the  PBR 
level.  Additionally,  Framework  25  to 
the  NE  Multispecies  FMP  has 
significantly  dianged  the  management 
measures  that  are  implemented  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  to  protect  COM 
cod.  Existing  closures  for  marine 
mammals  (which  were  a  key  part  of  the 
GOMTRP)  and  Framework  25  closure 
periods  partially  overlap  and  resiilt  in  a 
very  complex  system  of  closures  (see 
Figure  1). 
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Figure  1 .      Chan  of  closures  under  the  Gulf  of  Maine  component  of  the  proposed  Haitwr  Porpoise  Take  Reduction  Plan  and 

closures  under  the  Northeast  Multispecies  Fishefv  Manaement  Plan  (FMP).  Areas  on  the  chan  delineated  by  bold,  linear 
outline  with  labels  in  r^ular  type  correspond  to  NE  Multispecies  FMP;  labels  in  italic  type  identify  shaded  areas 
of  proposed  haitx>r  porpoise  measures. 
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Figure  1  illustrates  the  change  the 
"rolling  closure"  for  cod  conservation 
makes  to  ciurent  marine  mammal 
closure  boundaries  and  times  in  the 
GOM.  The  entire  old  Massachusetts  Bay 
and  Mid-Coast  Closure  Areas  would  be 
divided  into  four  approximately  even 
areas. 

The  Massachusetts  Bay  Closure  Area 
would  not  change  on  the  northern 
boimdary  but  would  be  larger  to  the 
east;  it  would  still  be  closed  March  1- 
31.  The  Mid-Coast  Closure  Area  would 
then  be  closed  completely  in  relatively 
equal  sections,  Inshore  Closure  Area  11 
(April),  Inshore  Closure  Area  ni  (May), 
and  Inshore  Closure  Area  IV  (June). 
Previously,  the  entire  shaded  area 
labeled  "Mid-Coast"  was  closed  May 
10-30  for  NE  Multispecies  FMP 
concerns  and  March  25-April  25  for 
harbor  porpoise  conservation.  Under 
this  proposed  rule,  the  boundary  of  the 
Mid-Coast  Closure  Area  would  not 
change,  with  the  exception  of  a  small 
area  just  east  of  Inshore  Closure  Area  III, 
but  pingers  would  be  allowed. 


The  Inshore  Area  closures  provide 
some  protection  for  harbor  porpoise  in 
Areas  n  and  III;  however,  the  closure  in 
Area  rV  is  relatively  insignificant  for 
reducing  bycatch  of  harbor  porpoise  due 
to  the  timing  of  the  measures.  A  year 
roimd  closure  of  parts  of  Jeffreys  Ledge 
and  Stellwagen  Bank  (Western  GOM 
area  closure)  has  been  added  by 
Framework  25  to  the  NE  Mvdtispecies 
FMP  and  it  also  provides  protection  for 
harbor  porpoise.  The  northeast  closure 
area  remains  imchanged  for  either 
purpose. 

Ch^erall,  NMFS  expects  that  these 
proposed  HPTRP  implementing 
regulations  would  reduce  harbor 
porpoise  bycatch  from  the  current  level 
of  approximately  1,833  animals  per  year 
in  the  Gulf  of  Maine  area  to  309  animals 
per  year. 

HPTRP:  Mid-Atlantic  Component 

The  Mid-Atlantic  portion  of  the 
HPTRP  would  govern  and  pertain  to  all 
fishing  with  gillnets  in  the  inshore  and 
offshore  waters  of  the  Mid-Atlantic  west 


of  72''30'  W.  longitude  to  the  Mid- 
Atlantic  shoreline  from  NY  to  NC,  with 
exemptions  inshore  of  the  first  bridge 
over  embayments  and  other  similar 
areas  as  specified  by  the  proposed 
regulations. 

Tables  2  and  3  set  forth  management 
measures  for  large  mesh  and  small  mesh 
gillnet  fisheries  in  the  Mid-Atlantic. 
Separate  gear  requirements- are  specified 
for  large  mesh  (7  inches  (17.78cm)  to  18 
inches  (45.72cm))  and  small  mesh  gear 
(less  than  7  inches  (17.78  cm)).  There 
remain  some  areas  that  are  total  closures 
where  no  fishing  is  allowed  at  all.  The 
effective  period  for  the  Mid-Atlantic 
Component  of  the  HPTRP  is: 

•  New  Jersey  waters,  and  U.S.  waters 
off  New  Jersey  out  to  72*30'  W. 
longitude  offishore — ^January  1  through 
April  30 

•  Southern  Mid-Atlantic  (MD,  DE, 
VA,  NC)  and  U.S.  waters  off  the 
southern  Mid- Atlantic  out  to  72''30'  W. 
longitude  offshore — February  1  through 
April  30. 


Table  2.— Management  Measures  for  the  Large  Mesh  Gillnet  Fishery  '  in  the  Mid-Atlantic 


Floatllne  Lengtti: 

New  Jersey  Mudhole 

New  Jersey  Waters  (excluding  Mudhole) 

Souttiem  Mid-Atlantic  

Twine  Size: 

All  Mid-Atlantic  Waters  

Tie  Downs: 

All  Mid-Atlantic  Waters  

Net  Cap: 

All  Mid-Atlantic  Waters  

Time/Area  Closures: 

New  Jersey  waters  out  to  72<'30'  W.  longitude 
offshore  (including  the  Mudhole). 

New  Jersey  Mudhole 

Southern  Mid-Atlantic  waters  (MD,  DE,  VA,  NC) 
out  to  72'^0'  W.  longitude  offshore. 


Less  than  or  equal  to  3,900  ft  (1 188.7  m). 
Less  than  or  equal  to  4,800  ft  (1463.0  m). 
Less  than  or  equal  to  3,900  feet  (1 188.7  m). 

Greater  than  or  equal  to  .90  mm  (.035  inches). 

Required. 

80  nets  2  (nets  are  300  ft  (91.4  m)  long). 

Closed  from  April  1 -April  20. 

Closed  from  February  15-March  15. 
Qosed  from  February  15-March  15. 


^  Includes  gillnet  with  mesh  size  of  7  inches  (17.78cm)  to  18  inches  (45.72cm). 

2  Requires  all  nets  to  be  tagged  by  January  01 ,  2000. 

TABLE  3.— MANAGEMENT  MEASURES  FOR  THE  SMALL  MESH  GiLLNET  FISHERY  3  IN  THE  MID-ATLANTIC 

Floatline  Length: 

New  Jersey  waters — less  than  or  equal  to  3,000  feet  (914.4  m)  Southern  Mid-Atlantic  waters — less  than  or  equal  to  2,11 8  feet  (645.6  m). 
Twine  Size  (applies  only  to  mesh  sizes  greater  than  4  inches  (10.2  cm)):  greater  than  or  equal  to  .81  mm  (.091  inches)  in  all  Mid-Atlantic  wa- 
ters. 
Net  Cap:  45  nets*  (nets  are  300  feet  (91.4  m)  long)  in  all  Mid-Atlantic  waters. 
Time/Area  Closures:  New  Jersey  Mudhole  Closed  from  February  15 — March  15. 

3  Includes  gillnet  with  mesh  size  of  less  than  7  inches  (17.78cm). 
*  Requires  all  nets  to  be  tagged  by  January  01 ,  2000. 


The  New  Jersey  Mudhole  is  defined  as 
an  area  boimded  as  follows:  from  the 
point  40°30'  N.  latitude  where  it 
intersects  with  the  shoreline  of  New 
Jersey  east  to  its  intersection  with  73'20' 
W.  longitude,  then  south  to  its 
intersection  with  40''05'  N.  latitude, 
then  west  to  its  intersection  with  the 
shoreline  of  New  Jersey. 


Discussion  of  the  Mid- Atlantic 
Component 

The  Mid- Atlantic  portion  of  the  plan 
divides  gillnet  activity  into  large  and 
small  mesh  categories  and  requires  gear 
modifications  for  those  mesh  categories 
based  on  observer  data.  Observer  data 
showed  patterns  or  trends  where 
reduced  bycatch  might  be  achieved  if 


certain  combinations  of  gear 
characteristics  were  used.  The  gear 
characteristics  that  demonstrated  the 
most  potential  for  bycatch  reduction  in 
the  large  mesh  and  small  mesh  fisheries 
were  floatline  length,  twine  size,  tie 
downs  and  soak  time.  There  are  no 
proposed  measures  to  reduce  soak  time 
because  this  measure  is  very  difficult  to 
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enforce.  Since  NMFS  believes' that  the 
combination  of  gear  modifications  and 
time/area  closiures  will  achieve  the  PBR 
goal,  soak  time  is  not  proposed  as  a 
management  measure. 

None  of  the  gear  characteristics  alone 
were  strongly  correlated  with  reduced 
bycatch,  therefore  a  nimiber  of  measures 
were  combined  to  achieve  the  bycatch 
reduction  goal.  Since  these  measures 
would  be  ineffective  if  effort  increases, 
a  net  cap  or  net  limit  is  proposed  to 
keep  effort  at  current  levels. 

Additionally,  the  proposed  rule  sets 
forth  a  schedule  of  fishery  closures  in 
areas  and  at  times  most  closely  linked 
with  high  harbor  porpoise  bycatch 
based  on  the  observer  data.  NMFS 
agreed  with  the  MATRT  that  closures 
were  essential  to  achieving  the  PBR 
level  given  that  the  correlation  between 
gear  modifications  and  specific  levels  of 
reduced  bycatch  is  not  clear. 

The  small  mesh  and  large  mesh 
categories  are  specifically  designed  to 
exclude  both  the  large  mesh  pelagic 
fishery  for  swordfish,  tima,  and  shark 
(greater  than  18  inches  (45.7  cm))  and, 
for  some  gear  modifications,  the  very 
small  mesh  gear  that  is  commonly  used 
close  to  shore  (less  than  4  inches  (10.16 
cm)).  The  gear  modifications  include 
twine  size  specifications,  net  caps, 
floatline  length  limits,  tie-down 
specifications  and  net  panel  length 
Ihnits.  The  large  mesh  pelagic  drift 
gillnet  fishery  (Category  I  fishery)  is  not 
addressed  in  this  rule  because  it  is  being 
addressed  by  the  AOCTRT.  The  inshore 
fishery,  which  would  include  very  small 
mesh,  is  not  subject  to  this  rule  because 
observer  data  is  inadequate  at  this  time 
to  determine  the  expected  take  in  the 
inshore  fishery.  The  proposed  rule 
would  completely  close  the  large  mesh 
gillnet  fishery  for  three  periods  and  the 
small  mesh  gillnet  fishery  for  one 
period.  The  proposed  TRP  would 
prohibit  tie-downs  in  the  small  mesh 
gillnet  category  to  prevent  fishers  from 
effectively  fishing  for  certain  species, 
e.g.,  monkfish,  using  smaller  mesh 
during  the  closed  period  for  large  mesh. 
This  measure  is  expected  to  avoid  the 
potential  for  effort  shifts. 

This  component  of  the  plan  differs 
from  the  GOM  component  because 
rather  than  using  a  series  of  time  and 
areas  closed  to  fishing  and  times  and 
areas  where  acoustic  deterrents  are 
required,  the  Mid-Atlantic  portion 
requires  a  suite  of  gear  modifications. 
The  distinction  in  management 
measiires  between  the  two  regions  is 
appropriate  in  this  case  for  a  number  of 
reasons.  The  regions  differ  markedly  in 
stages  of  development  with  regard  to 
harbor  porpoise  conservation.  Whereas 
the  GOMTRT  has  been  meeting  and 


proposing  various  bycatch  reduction 
measures  for  the  GOM  for  many  years, 
the  MATRT  has  only  met  in  the  last  two 
years.  The  GOMTRT  proposed  a  niunber 
of  measvu^s  initially  which  did  not 
include  mandated  pinger  use  prior  to 
the  current  recommendation.  Based  on 
new  information,  those  measures  were 
determined  to  be  unsuccessful  in 
achieving  the  PBR  level.  With  regard  to 
the  use  of  pingers  as  an  appropriate 
management  measiue  in  the  GOM,  no 
data  exist  to  support  other  options, 
except  for  total  closure  to  sink  gillnet 
fishing.  In  the  Mid-Atlantic,  data 
indicated  other  options  in  the  form  of 
gear  modifications  that  might  be 
successful  in  reducing  bycatch  without 
some  of  the  imcertainties  surrounding 
widespread  pinger  use.  

For  the  Mid-Atlantic  area,  the  HPTRP 
would  institute  the  first  set  of 
management  measures  to  reduce  harbor 
porpoise  bycatch  in  that  region.  Since  a 
niunber  of  options  are  available  which 
may  be  successful,  NMFS  woidd 
implement  non-acoustic  measiues 
before  proposing  pinger  testing. 
Additionally,  the  MATRT  did  not  fidly 
support  a  pinger  experiment  in  the  Mid- 
Atlantic  area  at  this  time.  The  gear 
modifications  and  time/area  closiues 
recommended  by  the  MATRT  and 
proposed  in  this  proposed  rule  are 
expected  to  be  sufficient  to  reduce  the 
incidental  mortality  of  harbor  porpoise 
bom  approximately  207  animals  per 
year  to  less  than  50  animals  per  year  in 
the  Mid-Atlantic  area.  Non-Regulatory 
Components  of  the  HPTRP 

In  addition  to  recommending 
regulatory  measures,  both  the  GOMTRT 
and  the  MATRT  recommended  certain 
non-regulatory  measures.  The  GOMTRT 
provided  specific  recommendations  at 
the  December  1997  meeting  upon  which 
its  acceptance  of  more  widespread 
pinger  use  and  closures  was  contingent. 
These  recommendations  included  the 
need  for:  (1)  an  assessment  of  pingers  on 
habituation  and  displacement  of  harbor 
porpoise,  and  long  term  ecosystem 
impacts,  (2)  a  census  of  the  gillnet  fleet, 

(3)  investigation  of  funding  for  pinger 
technology  development  and  purchase, 

(4)  development  and  implementation  of 
a  training  and  certification  program  for 
fishers  that  will  use  pingers,  and  (5) 
additional  analytical  support  for  NMFS 
to  ensure  the  progress  of  the  plan's 
effectiveness  can  be  adequately 
monitored.  These  components  are  part 
of  the  proposed  HPTRP.  A  specific 
discussion  of  these  recommendations 
and  NMFS"  response  to  the 
recommendations  are  contained  in  the 
HPTRP/EA/IRFA.  The  following 
siunmarizes  NMFS  efforts  to  address  the 
concerns  raised  by  the  GOMTRT: 


(1)  A  study  to  evaluate  the  habituation 
and  displacement  question  is  already 
funded  and  imderway.  As  part  of  the 
HPTRP,  NMFS  is  developing  a  research 
plan  to  assess  long-term  ecosystem 
impacts  from  widespread  use  of  pincers. 

(2)  As  part  of  monitoring  strategy  for 
the  HPTRP,  NMFS  is  working  with  the 
ASMFC  on  the  Atlantic  Coastal 
Cooperative  Statistics  Program  (ACCSP) 
in  order  to  provide  managere  with  more 
timely  bycatch  and  fisheries  information 
on  the  Atlantic  Coast.  Meanwhile, 
NMFS  is  continuing  to  look  for  ways  to 
improve  data  collection  efforts  within 
the  current  system. 

(3)  NMFS  IS  investigating  options  for 
providing  support  to  fishers  for  pinger 
technology. 

(4)  The  proposed  rule  would  require 
all  fishers  who  wish  to  use  pingers  in 
the'closed  areas  to  attend  training  and 
obtain  certification.  This  certification 
program  would  not  only  provide 
training  in  technical  aspects  of  pinger 
use,  but  also  provide  information  on  the 
bycatch  problem  and  the  need  for 
fishers  to  use  pinger  technology 
properly  to  meet  bycatch  reduction 
objectives.  NMFS  is  investigating  the 
best  method  of  delivering  this  program 
to  fishers. 

(5)  NMFS  will  consider  the 
GOMTRTs  recommendation  for 
analytical  resources  during  normal 
funding  and  staffing  allocation 
discussions  in  light  of  other  agency 
responsibilities. 

The  MATRT  made  several 
recommendations  that  were  considered 
important  in  achieving  the  long-term 
goals  for  bycatch  reduction  in  the  Mid- 
Atlantic,  llie  non-regiUatory  measures 
recommended  by  the  team  primarily 
focus  on  NMFS'  long-term  research, 
monitoring,  and  management  objectives. 

The  MATRT  recommended  that 
NMFS  obtain  a  characterization  of 
winter  coastal  gillnet  and  small  boat 
fisheries  and  to  designate  observer 
covei^e  accordingly. 

NMFS  has  proposed  to  expand  its  . 
observer  coverage  of  the  Mid-Atlantic 
fisheries  in  1998  to  obtain  a  better 
characterization  of  other  coastal 
fisheries  to  ensure  observer  coverage  is 
representative  of  actual  fishing  effort. 

The  MATRT  recommended  that  an 
outreach  program  be  conducted  to 
inform  fishers  of  both  new  and  existing 
regulations  regarding  incidental  takes  in 
their  fisheries.  The  MATRT  believes 
that  these  educational  efforts  should,  if 
possible,  be  specifically  directed  toward 
those  fishers  using  the  fishing  gear  and/ 
or  practices  that  have  higher  levels  of 
haihor  porpoise  bycatch. 

NMFS  agrees,  "riie  HPTRP  provides 
for  volimtary  skipper  education 
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workshops.  Additionally,  NMFS  plans 
to  prepare  educational  materials  which 
will  describe  the  take  reduction  process 
and  explain  the  key  components  of  the 
MATRP  and  its  accompanying 
regulations.  NMFS  will  ensure  that 
these  educational  materials  are  widely 
distributed  throughout  the  fishery. 

The  MATRT  recommended  several 
measures  to  enhance  the  effectiveness  of 
NMFS'  observer  program,  including 
expanding  marine  mammal  observer 
coverage  to  include  all  areas  covered  by 
the  MATRT,  increased  observer 
coverage  in  small  mesh  fisheries  and 
better  coordination  between  the 
activities  of  the  stranding  and  observer 
programs  to  allow  shifts  of  observer 
coverage  in  response  to  stranding 
information. 

NMFS  is  planning  to  expand  observer 
coverage  to  ensure  that  all  components 
of  the  fishery  are  observed.  Due  to 
limited  resources,  NMFS  will  not  be 
able  to  increase  observer  coverage  in 
areas  of  the  fishery  that  are  already 
being  observed  at  some  level. 
Additionally,  NMFS  is  expanding 
stranding  observer  coverage  to  allow  for 
responsiveness  to  observed  strandings. 

To  provide  the  necessary  coordination 
between  the  teams  and  consistency 
across  the  regions,  NMFS,  at  the 
recommendation  of  the  GOMTRT, 
included  several  members  of  the 
GOMTRT  on  the  MATRT.  NMFS  will 
strive  to  ensure  that  data  on  bycatch  and 
effort  in  both  areas  will  be  shared  with 
both  teams. 

NMFS'  long-term  goal  is  to  combine 
the  GOMTRT  and  the  MATRT  to  allow 
for  the  development  of  comprehensive 
strategies  to  reduce  harbor  porpoise 
bycatch  on  the  east  coast.  Team 
Reconmiendations  and  NMFS" 
Proposed  Changes 

Gulf  of  Maine  Component 

The  GOMTRT  developed  a 
comprehensive  approach  to  the  problem 
and  included:  (1)  a  core  management 
plan  that  consisted  of  a  schedule  of 
time/area  closures  and  periods  when 
pingers  would  be  required  for  each  of 
the  established  management  areas,  (2) 
an  implementation  plan,  and  (3)  a  series 
of  recommendations  regarding  data 
collection  and  analysis  (details 
regarding  these  elements  can  be  foimd 
in  62  FR  43302.  August  13, 1997,  and 
is  incorporated  by  reference). 

The  August  13, 1997  proposed  rule 
(62  FR  43302)  would  have  implemented 
a  schedule  of  time/area  closures  and 
periods  during  which  pingers  would  be 
required  for  each  of  the  established  sink 
gillnet  management  areas.  The  proposed 
regulations  included  a  comprehensive 
approach  based  on  the  GOMTRT's  draft 


plan  and  on  the  measures  implemented 
by  the  NEFMC  as  discussed  above.  The 
proposed  GOMTRP  regulations 
maintained  the  comprehensive 
approach  recommended  by  the 
GOMTRT.  Comments  on  the  proposed 
rule  are  addressed  in  this  dociunent. 

Following  is  a  discussion  of  the  area- 
by-area  management  recommendations 
and  data  and  the  explanations  for  why 
NMFS  is  proposing  to  retain  some 
provisions  as  recommended  by  the 
GOMTRT  at  its  December  16  and  17, 
1997  meeting,  and  why  some  changes  to 
the  GOMTRT's  recommendations  are 
being  proposed. 

Northeast  Area 

CurrenUy,  the  Northeast  Area  is 
closed  to  sink  gillnet  fishing  from 
August  15  through  September  13  of  each 
year.  This  closure  remains  in  effect 
under  Framework  25  to  the  NE 
Multispecies  FMP  so  no  further 
management  measures  (pingers)  are 
being  considered  at  this  time.  This 
measure  was  considered  sufficient  by 
the  GOMTRT  and  NMFS.  and  represents 
no  change  from  the  proposed  rule 
issued  on  August  13, 1997. 

Mid-Coast  Area 

Since  Framework  4  to  the  NE 
Multispecies  FMP  (59  FR  26972,  May 
25, 1994)  went  into  effect,  the  Mid-Coast 
Area  has  been  closed  to  fishing  with 
sink  gillnets  from  March  25  to  April  25 
of  each  year  (this  first  took  effect  in 
1995).  In  the  past,  the  Mid-Coast  Area 
has  been  closed  from  September  15 
through  the  end  of  the  year.  In  1995. 
sink  gillnet  fishers  were  allowed  to 
operate  in  the  area  with  no  restrictions 
from  September  15  through  October  31, 
and  were  allowed  to  participate  in  an 
experimental  fishery  in  certain  parts  of 
the  area  in  November  and  December, 
provided  they  used  pingers  in 
accordance  with  NMFS  specifications. 
In  1996,  gillnetters  were  also  allowed  to 
participate  in  an  experimental  fishery 
from  September  15  to  October  31,  and 
Framework  Adjustment  19  to  the 
NEFMP  authorized  sink  gillnet  fishing 
with  pingers  in  the  area  for  the  months 
of  November  and  December.  Framework 
Adjustment  19  also  closed  a  portion  of 
the  Mid-Coast  Area  known  as  Jefteys 
Ledge  Closure  Area  from  May  1-May  31 
in  1997. 

While  the  HPTRP  does  not  include  a 
complete  closure  in  the  Mid-Coast  Area, 
Framework  25  to  the  NE  Multispecies 
FMP  provides  three,  month-long 
closures  in  different  parts  of  the  Mid- 
Coast  Area  (previously  described).  The 
months  of  April  and  May  had 
significant  harbor  porpoise  bycatch  in 
1994-1996  and  therefore,  the 


Framework  25  closure  is  expected  to 
reduce  harbor  porpoise  bycatch,  but  it  is 
not  clear  to  what  extent.  The 
requirement  for  pingers  in  March  will 
reduce  the  likelihood  that  significant 
takes  would  occiu:  because  of  effort 
shifts  back  into  that  month.  The 
Western  GOM  Area  Closure  (includes 
portions  of  Jeffreys  Ledge  and 
Stellwagen  Bank)  is  being  implemented 
as  a  year-roimd  closure  imder 
Framework  25  to  the  NE  Multispecies 
FMP.  This  overlaps  the  eastern  edge  of 
the  current  Mid-Coast  closure. 

The  GOMTRT  agreed  that  pingers 
were  likely  to  reduce  harbor  porpoise 
bycatch  by  90  percent  during  the  fall  in 
the  Mid-Coast  area.  This  plan  assimies 
80  percent  effectiveness  which  would  - 
allow  for  some  uncertainty  in  spring. 

Massachusetts  Bay 

Currently,  Massachusetts  Bay  is 
closed  to  fishing  vdth  sink  gillnets 
during  the  month  of  March.  This  is  the 
time  of  year  during  which  most  known 
takes  in  the  region  were  recorded.  This 
measure  is  considered  sufficient  by  the 
GOMTRT  and  NMFS  and  is  consistent 
with  Framework  25  to  the  NE 
Multispecies  FMP.  When  combined 
with  the  pinger  measure  described  here, 
no  change  in  the  closures  for  this  area 
appears  warranted. 

m  March  1996.  NMFS  authorized 
fishers  to  operate  in  Massachusetts  Bay 
as  part  of  an  experimental  fishery, 
provided  they  used  pingers  in 
accordance  with  NMFS's  instructions. 
The  GOMTRT  was  uncertain  that 
pingers  would  significantly  reduce  the 
take  of  harbor  porpoises  during  the 
spring  in  Massachusetts  Bay.  The 
QDMTRT  agreed,  however,  to  assimie 
that  pingers  might'reduce  the  take  of 
harbor  porpoises  by  50  percent  during 
the  spring,  and  it  recommended  that 
pingers  be  required  during  February. 
April,  and  May.  Again.  NMFS  is 
reluctant  to  assume  percentages 
contradictory  to  the  results  of  controlled 
scientific  experiments  and  is  proposing 
to  assume  80  percent  for  the  first  year 
of  plan  implementation.  Refer  to  Uie 
section  on  acoustic  deterrent  devices  for 
further  explanation. 

Closures  during  these  months  would 
decrease  fishing  opportimity 
significantly,  with  relatively  little 
additional  reduction  in  bycatch  of 
harbor  porpoises.  Because  March  is  the 
month  with  the  highest  risk  of 
entanglement,  the  Team  recommended 
that  March  be  closed  to  sink  gillnet 
fishing.  April  bycatch  in  1996  was  high 
for  this  area,  possibly  a  result  of  shifted 
effort  from  March  to  April,  or 
differences  in  harbor  porpoise 
abundance  and  distribution.  The  goal  of 


Federal  Register /Vol.  63,  No.  176/Friday,  September  11.  1998 /Proposed  Rules  48677 


the  HPTRP  is  to  reduce  the  bycatch 
resulting  bom  such  effects  by  requiring 
pingers  on  the  months  on  either  side  of 
the  complete  closure. 

Cape  Cod  South  Closure  Area 

The  possibility  that  harbor  porpoise 
may  be  entangled  in  sink  gillnets 
operating  just  south  of  Cape  Cod  has 
only  recently  been  doomiented. 
Observer  coverage  of  sink  gillnet  trips  in 
this  area  began  in  1992. 

Currently,  the  Cape  Cod  South 
Closure  Area  is  closed  to  fishing  with 
sink  gillnets  during  the  month  of  March. 
Up  until  1996,  most  known  takes  in  the 
region  occurred  during  this  month.  The 
current  closures  are  considered 
sufficient  by  the  GOMTRT  and  NMFS. 
and  no  change  in  the  complete  closures 
for  this  area  is  warranted.  Given  the 
relatively  low  level  of  bycatch  during 
these  months,  the  Team  believed  that 
the  use  of  pingers  to  minimize  bycatch 
would  be  sufficient. 

Offshore  Closure  Area 

Observer  coverage  in  the  offshore 
closure  area  was  limited  imtil  1996.  and 
harbor  porpoise  takes  that  year  were 
very  high,  estimated  at  258  in  the  winter 
(mostly  February)  and  45  in  the  fall 
(September-December).  This  raised 
significant  concerns  at  the  GOMTRT 
meeting  in  December  1997  and  offset 
some,  of  the  expected  positive  effects  of 
many  of  the  other  harbor  porpoise 
measures  at  reducing  the  overall 
bycatch  estimate  from  1995  (total 
bycatch  in  GOM  was  approximately 
1400  in  1995  and  1500  in  1996).  In 
1997.  there  were  observed  takes  in 
January  and  May.  again  demonstrating 
the  variable  nature  of  these  interactions. 


Consequently,  a  complete  closure  in 
this  area  was  discussed  by  the  GOMTRT 
in  December  1997,  with  a  closiu* 
requiring  pingers  in  the  months  adjacent 
to  that  closure  to  address  the  possible 
shifts  in  bycatch.  Since  71  percent  of  the 
bycatch  occurred  in  the  Cashes  Ledge 
.^jea  during  February  in  1996,  complete 
closure  of  this  area  was  a  logical  choice, 
with  pinger  use  required  in  the  larger 
offshore  area  6t>m  September  through 
May. 

Mid-Atlantic  Component 

The  MATRT  draft  report 
recommended  modifications  of  those 
gear  characteristics  and  fishing  activities 
that  appeared  to  be  most  closely  linked 
with  higher  harbor  porpoise  bycatch. 
The  intent  of  the  MATRT  was  to  focus 
management  measures  on  those 
fisheries  that  appeared  most  responsible 
for  higher  bycatch.  In  the  Mid-Atlantic, 
those  fisheries  are  the  monkfish  and 
dogfish  fisheries.  Based  on  observer 
data,  the  draft  report  also  recommended 
a  schedule  of  fishery  closures  in  areas 
and  at  times  most  closely  linked  with 
hi^  harbor  porpoise. 

The  MATRT's  report  reflected  the 
results  of  the  data  analysis,  indicating 
that  nets  with  finer  twine  size  and 
longer  floatline  lengths  were  correlated 
with  more  cetacean  interactions  than 
were  nets  with  larger  twrine  sizes  and 
shorter  nets.  The  MATRT  recommended 
that,  in  observed  areas  of  high  bycatch. 
decreasing  the  total  length  of  nets  and 
increasing  the  twine  size  in  fisheries 
operating  in  those  areas  at  critical  times 
might  reduce  the  number  of 
interactions. 

The  MATRT  determined  the  time 
frame  for  effectiveness  of  the 


management  measiires  based  on  when 
and  where  harbor  porpoise  takes  have 
been  observed  to  occur.  Harbor  porpoise 
takes  were  observed  between  January 
and  April  &t>m  New  Jersey  to  North 
Caroliixa.  although  January  takes  were 
only  observed  in  New  Jersey.  The  month 
with  the  highest  bycatch  was  March, 
followed  by  January.  Areas  with  highest 
bycatch  were  in  New  Jersey  waters  and, 
particularly  for  the  monkfish  subfishery, 
in  the  area  off  New  Jersey  called  the 
Mudhole. 

The  MATRT  recommended  that  a 
number  of  management  measures  be 
combined  to  achieve  bycatch  reduction 
below  the  PBR  level  because  none  of  the 
gear  characteristics  alone  were  strongly 
correlated  with  reduced  bycatch.  Since 
these  measures  would  be  ineffective  if 
effort  increased,  the  MATRT 
recommended  a  net  cap  or  net  limit  to 
keep  effort  at  ciurent  levels.  The  net  cap 
was  set  at  the  current  average  of  80  nets 
for  monkfish  and  45  nets  for  dogfish. 
Additionally,  because  of  the  uncertainty 
inherent  in  the  data  analysis,  the 
MATRT  reconunended  the  use  of  time 
and  area  closures  during  times  and 
within  areas  of  highest  bycatch. 

Specifically,  the  MATRT  report 
recommended  the  following  gear 
modifications  and  time/area  closures  for 
the  monkfish  and  dogfish  fisheries 
(Tables  4  and  5):  Effective  period  for 
both  Tables. 

•  New  Jersey  waters,  and  U.S.  waters 
off  New  Jersey  out  to  200  miles — 
January  1  through  April  30. 

•  Southern  Mid-Atlantic  (MD.  DE. 
VA.  NC)  and  U.S.  waters  off  the 
southern  Mid-Atlantic  out  to  200 
miles — February  1  through  April  30. 


Table  4.— N4anagement  Measures  for  the  Monkfish  Fishery,  as  Recommended  by  the  MATRT  in  its  Report  to 

NMFS 


Floatline  Length: 

New  Jersey  Mudhole:  Less  than  or  equal  to  3.900  ft  (11 88.7  m)  New  Jersey  Waters  (exducfng  Mudhote):  Less  than  or  equal  to  4,800  ft 
(1463.0  m). 

Southem  Mid-Atiantic:  Less  than  or  equal  to  3,900  ft  (1 188.7  m). 
Twine  Size: 

All  Mid-Atlantic  Waters:  Greater  than  or  equal  to  .90  mm  (.35  inches). 
Mesh  Size: 

All  Mid-Atlantic  Waters:  12  inches  (3.1  cm). 
Tie  Downs: 

All  Mid-Atlantic  Waters:  Required. 
Net  Cap: 

All  Mid-Atlantic  Waters:  80  nets  (nets  are  300  ft  (91 .4  m)  long). 
Time/Area  Closures: 

New  Jersey  waters  and  200  nm  (370.4  km)  offshore  (indudlrig  tfie  Mudhole):  Closed  from  Fetxuary  15— March  15. 

Southem  Mid-Atlantic  (MD,  DE,  VA,  NC)  waters  and  200  nm  (370.4  km)  offshore:  Ckjsed  fcx  a  biock  of  20  days  between  February  and 
ApriL^ 

^  The  spedfk:  timing  of  ttie  souttiem  Mkl-Atlantic  20-day  closure  wouM  be  determined  by  indMclual  fishers. 
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Table  5.— Management  Measures  for  the  Dcxsfish  Fishery,  as  Recommended  by  the  MATRT  in  Its  Report  to 

NMFS 


Floatline  Length: 

New  Jersey  waters:  Less  ttian  or  equal  to  3.000  feet  (914.4  m)  Southern  Mid-Atlantic  waters:  Less  than  or  equal  to  2,118  feet  (645.6  m). 

All  Mid-Atlantic  Waters:  Greater  than  or  equal  to  .81  mm  (.32  inches). 
Mesh  Size: 

All  Mid-Atlantic  Waters:  Less  ttian  or  equal  to  6.5  inches  (1 .7  cm). 
Net  Cap: 

All  Mid-Atlantic  waters:  2  45  nets. 
Time/area  Closures: 

None.  


2  Nets  are  300  feet  long. 


The  Mid- Atlantic  component  of  the 
HPTRP  follows  the  MATRT's 
recommendations,  except  as  discussed 
below.  The  non-consensus  portions  of 
the  MATRT's  report  are  discussed  in  the 
HPTRP/EA/IRFA.  NMFS  concurs  with 
the  MATRT's  determination  that  the 
proposed  management  measures  be 
effective  from  January  1  through  April 
30  in  waters  off  New  Jersey  and  from 
February  1  to  April  30  in  the  southern 
Mid-Atlantic  waters.  The  difference  in 
effective  dates  between  New  Jersey  and 
the  southern  Mid-Atlantic  is  based  on 
the  difference  in  observed  harbor 
porpoise  takes  between  those  areas. 
There  were  no  observed  takes  of  harbor 
porpoise  between  July  and  December 
throughout  the  Mid-Atlantic  because 
there  is  little  evidence  that  harbor 
porpoise  are  present  in  the  Mid-Atlantic 
during  the  siunmer,  fall,  and  winter 
months. 

The  proposed  HPTRP  varies  from  the 
recommendations  of  the  MATRT 
because  the  HPTRP  proposes  extending 
jurisdiction  from  the  seaward  edge  of 
the  coast  to  72''30'  W.  longitude  offshore 
instead  of  200  nliles  offshore. 

The  proposed  HPTRP  differs  from  the 
MATRT's  recommendations  with  regard 
to  basing  management  measures  on 
subfisheries.  The  Mid- Atlantic  coastal 
gillnet  fishery  consists  of  both  local 
Mid-Atlantic  vessels  and  New  England 
vessels  that  fish  in  Mid-Atlantic  waters 
during  the  winter  months.  The  New 
England  vessels  fishing  in  the  Mid- 
Atlantic  region  use  a  finer-twine  gear 
type  and  more  nets  than  the  local  Mid- 
AUantic  vessels. 

Current  data  indicate  that  the  fine- 
twine  gear  used  by  New  England  vessels 
is  associated  with  a  higher  level  of 
harbor  porpoise  bycatch  than  the  gear 
used  by  local  fishers.  As  a  result,  the 
MATRT's  Report  was  based  on  bycatch 
reduction  options  that  reinforced  or 
were  based  on  the  fishing  practices  used 
by  local  Mid-Atlantic  fishers.  The  intent 
of  the  MATRT  was  to  address  those 
fisheries  that  appeared  to  be  correlated 
with  higher  bycatch. 


The  MATRT  recommended 
management  measiues  specific  to  the 
two  predominant  coastal  gillnet 
fisheries,  i.e.,  the  monkfish  and  dogfish 
fisheries.  NMFS  proposes  management 
measiu«s  specific  to  large  and  small 
mesh  size  fisheries.  This  approach 
should  not  change  the  effectiveness  of 
the  management  measvu^s  in  achieving 
the  PER  level  because  the  mesh  size 
categories  are  consistent  with  the  mesh 
size  categories  of  the  dogfish  (small 
mesh)  and  monkfish  (large  mesh) 
fisheries.  The  major  benefits  of  this 
modification  is  to  make  the  provisions 
of  this  action  more  enforceable. 

Given  the  considerable  assimiptions 
inherent  in  the  bycatch  analysis  by 
subfishery,  NMFS  determined  that 
regulatory  measures  should  not  be  based 
on  subfisheries,  as  the  MATRT 
intended.  Rather,  the  regulatory 
measures  should  be  based  on  the 
characteristic(s)  that  appear  most  related 
to  harbor  porpoise  bycatch,  regardless  of 
which  subfishery  employs  such  gear 
characteristics.  It  is  the  nature  of  the 
gear  and  how  that  geu  is  employed, 
rather  than  the  target  species,  that 
determines  whether  h^bor  porpoise  are 
entangled.  In  addition,  basing  regulatory 
measures  on  the  dogfish  and  monkfish 
subfisheries  would  be  very  difficult  to 
enforce,  since  the  definition  and 
prosecution  of  those  fisheries  differs 
greatly  among  fishermen  and  no  FMP  or 
permit  system  is  currently  in  place 
imder  the  Magnuson-Stevens  Act  for 
either  fishery.  Likewise,  defining 
"dfrected  fishing"  for  these  species  and 
imposing  bycatch  restrictions  would  be 
difficult  to  administer  and  enforce. 

In  this  case,  twine  size  and  floatline 
length  appear  to  be  the  predominant 
gear  characteristics  that  are  correlated 
with  harbor  porpoise  bycatch  in  the 
Mid-Atlantic.  NMFS  has  partitioned  the 
regulatory  measures  according  to  large 
and  small  mesh  categories.  The  large 
mesh  category,  defined  as  mesh  of  7 
inches  (17.78  cm)  to  18  inches  (45.72 
cm),  includes  the  monkfish  subfishery; 
the  small  mesh  category,  defined  as 


mesh  size  less  than  7  inches  (17.78  cm), 
includes  the  dogfish  fishery. 

Given  the  models  used  in  the 
subfishery  bycatch  analysis,  and  with 
the  same  assimiptions  that  were  used  in 
the  subfishery  bycatch  analysis  (with 
the  exception  of  the  assumption  that  the 
only  subfisheries  that  could  potentially 
ever  catch  harbor  porpoise  are  the 
dogfish  and  monkfish  subfisheries),  the 
predicted  effect  of  using  the 
recommended  gear  characteristics  based 
on  large  mesh  and  small  mesh  gillnet 
categories  instead  of  dogfish  and 
monkfish  subfisheries  is  still  expected 
to  result  in  a  79  percent  or  greater 
reduction  in  harbor  porpoise  bycatch  in 
the  Mid-Atlantic. 

The  proposed  HPTRP  differs  from  the 
MATRT's  recommendations  with  regard 
to  the  timing  of  area  closures.  For  the 
large  mesh  fishery  (the  monkfish 
fishery),  the  MATRT  recommended 
New  Jersey  waters,  including  the 
Mudhole  be  closed  from  February  15 
through  March  15.  NMFS  proposes  that 
the  February  15  through  March  15 
closure  apply  only  to  vessels  fishing  in 
the  Mudhole.  Data  indicate  high  bycatch 
in  the  rest  of  New  Jersey  in  April, 
therefore  NMFS  proposes  a  closure  in 
the  rest  of  New  Jersey  from  April  1 
through  April  20.  The  MATRT  also 
recommended  that  the  southern  Mid- 
Atlantic  be  closed  for  a  block  of  20  days 
between  February  and  April,  the  timing 
of  the  closure  to  be  determined  by  the 
individual  fishers.  Such  a  closure  would 
be  very  difficult  to  enforce,  therefore 
NMFS  proposes  a  set  closure  from 
February  15  through  March  15  in  the 
southern  Mid-Atlantic.  The  timing  of 
this  closure  is  consistent  with  the 
timing  of  high  harbor  porpoise  bycatch 
and  is  consistent  with  the  timeframe 
envisioned  by  the  MATRT. 

For  the  small  mesh  fishery  (the 
dogfish  fishery),  the  MATRT 
recommended  no  time  and  area 
closures.  Closures  may  not  be  necessary 
for  most  of  the  small  mesh  fishery, 
except  in  the  Mudhole.  The  majority  of 
the  takes  in  the  northern  area  are  from 
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vessels  landing  in  New  Jersey  friim 
February  through  April  and  the  fishing 
activity  in  the  is  particularly  high 
during  the  February  through  March  time 
period.  The  level  of  effort  for  both  the 
small  mesh  and  large  mesh  fisheries  are 
very  high  in  the  Mudhole,  therefore 
NMFS  proposes  a  one  month  closure 
fit>m  February  15  through  March  15  in 
the  Mudhole  for  the  small  mesh  fishery 
consistent  with  the  one  month  closure 
for  the  large  mesh  fishery.  Data  on  ~ 
Acoustic  Deterrent  Devices  and 
Implications  for  TRP  Bycatch  Reduction 

NMFS,  the  fishing  community,  and 
the  NEFMC  have  been  exploring  the 
potential  of  mitigating  incidental 
bycatch  of  harbor  porpoise  in  gillnets  by 
using  active  acoustic  alarms  to  warn 
harbor  porpoise  of  the  presence  of  a 
gillnet.  These  devices  have  shown 
promise  as  a  bycatch  reduction  measure 
with  varying  success  rates  in  both 
controlled  scientific  experimentation 
and  experimental  fisheries.  However, 
scientists  note  that  the  results  of  these 
experiments  should  be  cautiously 
applied  when  evaluating  the  success  or 
foilure  of  bycatch  reduction  in  very 
different  geographic  areas  or  during 
other  times  than  those  investigated 
within  the  experiment.  Harbor  porpoise 
may  respond  differently  seasonally, 
between  geographic  areas,  or  with 
differing  oceanographic  conditions. 

In  the  fall  of  1994,  NMFS  authorized 
and  provided  support  for  a  cooperative 
scientific  experiment  by  New  England 
gillnet  fishers  and  scientists.  Building 
on  work  completed  in  previous  years 
(1992-1993),  the  experiment  sought  to 
evaluate  the  effectiveness  of  pingers 
attached  to  gillnets  to  prevent 
entanglement  of  harbor  porpoise.  The 
pingers  used  in  this  experiment 
employed  a  wide  range  of  frequencies, 
and  acoustic  features  of  the  devices  may 
have  varied  due  to  battery  life;  yet  the 
result  was  a  dramatic  reduction  in 
harbor  porpoise  bycatch  (Kraus  et  al., 
1995).  Scientific  concerns  remained 
after  this  experiment.  It  was  still 
imcertain  why  the  alarms  worked; 
harbor  porpoise  may  have  responded 
directly  to  the  sound  or  the  sound  may 
have  mediated  the  behavior  of  harbor 
porpoise  prey  (herring).  Other 
unanswered  questions  include  the 
possibility  of  habituation  of  harbor 
porpoise  and  other  mammals  to  pingers 
over  time  and  the  overall  environmental 
effects  of  widespread  prnger  use. 

As  a  result  of  the  success  of  the 
scientific  experiment,  experimental 
fisheries  (an  experimental  fishery  is  not 
a  scientifically  designed  experiment,  but 
pinger  use  under  uncontrolled  fishing 
conditions)  operated  in  the  fall  of  both 
1995  and  1996  and  in  the  spring  of 


1996.  In  the  fall  of  1996  (Sept.  15-Oct 
31)  experimental  fishery,  three  harbor 
porpoise  were  caught  in  51  observed 
trips  (198  hauls).  Unfortunately,  the 
results  of  the  spring  1996  experimental 
fishery  were  different  from  the  other 
experiments — 11  harbor  porpoise  were 
caught  in  nets  with  pingers  in  the 
Jeffreys  Ledge  area  (88  hauls,  9  harbor 
porpoise).  Massachusetts  Bay  (171 
hauls,  2  harbor  porpoise],  and  in  the 
Cape  Cod  South  Closure  Area  (53  hauls, 
no  harbor  porpoise)  (Waring  et  al., 
1997). 

One  possible  explanation  is  that  the 
positive  fall  results  may  have  been  due 
to  the  pingers'  deterrent  effects  on 
herring  (a  prey  species),  which  are  not 
present  in  the  region  in  spring. 
Consequently,  the  GOMTRT 
recommended  an  additional  scientific 
pinger  experiment  in  the  spring  of  1997. 
No  harbor  porpoise  were  caught  in  nets 
with  active  pingers  in  the  1997 
experiment,  demonstrating  that  pingers 
reduced  the  incidental  catch  of  harbor 
porpoise  in  sink  gillnets  during  the 
spring  by  almost  100  percent  (Kraus  et 
al.,  1997).  Based  on  these  findiings. 
Kraus  concluded  that  these  results 
appear  to  disprove  the  hypothesis  that 
deterrent  effects  on  herring  explain  the 
discrepancy  between  results  of  the  fall 
and  spring  experimental  fisheries. 
However,  the  1997  experiment  did  not 
yield  any  alternative  explanations  for 
the  contradictory  results  of  the  spring 
experimental  fishery. 

The  unanswered  questions  regarding 
pinger  success  add  uncertainty  to 
predictions  of  pinger  effectiveness  in 
areas  other  than  those  where  the 
experiments  occurred  (in  both  time  and 
area).  In  addition,  because  of  a  lack  of 
a  control  in  the  1996  experimental 
fishery,  conclusions  cannot  be  drawn 
about  the  high  bycatch  observed  during 
that  experiment.  Because  of  these 
uncertainties,  this  proposed  rule  uses 
the  results  of  the  scientific  experiments 
to  assess  the  effectiveness  of  pingers  in 
reducing  harbor  porpoise  bycatch  in  the 
COM.  NMFS  recognizes  that  sufficient 
monitoring  of  this  fishery  must  occur 
diuing  plan  implementation  to  ensure 
that  pingers  adequately  reduce  harbor 
porpoise  bycatch. 

closures  for  short  periods  of  time  in 
discrete  areas  have  a  number  of 
problems  that  decrease  their 
effectiveness  in  reducing  marine 
mammal  bycatch.  Changes  in 
distribution  of  fishing  effort  or  in  annual 
abundance  and  distribution  of  harbor 
porpoise  may  render  these  closures 
ineffective.  'The  advantage  of  using 
pingers  is  that  they  can  be  employed 
over  a  wide  geographic  area  for  a  long 
period  of  time  while  still  allowing  the 


fishery  to  continue.  The  principle 
findii^  of  the  Acoustic  Deterrence 
Worki^op  in  1996  (Reeves,  et  al.)  noted 
that  "it  is  appropriate  to  proceed  with 
the  full-scale  integration  of  pingers  into 
the  management  regime  for  the  NE 
multispecies  sink  gillnet  fishery 
provided  that  the  regime  includes 
observer  and  monitoring  programs 
adequate  to  verify  that  the  bycatch 
remains  acceptably  low  and  that  no 
non-target  species  is  affected  adversely'. 

Summaiy 

In  summary,  based  on  reviewing  the 
results  of  previous  pinger  experiments, 
the  recommendations  irom  the  1996 
Acoustic  Deterrence  Woikshop,  and  the 
discussion  during  the  GOMTR*!*  meeting 
in  December  1997.  this  proposed  rule 
would  require  widespread  pinger  use  in 
the  NE  multispecies  sink  gillnet  fishery. 
Data  fit>m  the  scientific  experiments 
support  a  minimum  80  percent 
effectiveness  rate  estimate  in  the  Mid- 
Coast  area  in  the  fall  and  in  the  spring. 
Therefore,  NMFS  will  apply  these 
pinger  effectiveness  rates  to  fall  and 
spring  pinger  closures  proposed  in  other 
areas  (Cape  Cod  South  and  Of&hore) 
that  lack  experimental  data. 

After  implementation  of  this  plan, 
NMFS  will  review  haii>or  porpoise 
bycatch  rate  by  June  30  (i.e.,  after  the 
spring  fishing  season)  of  eadi  calendar 
year  to  ensure  that  the  expected  pinger 
effectiveness  rate  is  being  realized. 
Additionally,  this  proposed  rule 
includes  a  provision  that  would  allow 
the  Assistant  Administrator  to  make 
adjustments  in  the  time  or  area  of 
closures  if  unexpected  high  bycatch 
occurs  during  a  given  vear. 

The  major  benefit  oi  this  aspect  of  the 
HPTRP  is  that  by  establishing  closures 
requiring  pingers,  it  implements  a 
bycatch  reduction  strategy  for  several 
months  on  either  side  of  complete 
closures.  This  should  help  with  the 
inter-annual  and  monthly  variability 
problem  that  may  have  contributed  to 
keeping  total  bycatch  at  relatively 
imchanged  or  increasing  leveb  for  the 
last  several  years. 

Pingers  were  disciissed  at  length  as  a 
management  option  by  the  MATRT.  As 
a  management  strategy,  it  is  appropriate 
for  many  reasons  to  proceed  with  full 
scale  integration  of  pingers  to  reduce  the 
incidental  bycatch  of  marine  mammals 
in  the  NE  multispecies  sink  gillnet 
fishery  as  a  whole.  However,  caution 
has  been  urged  by  scientists  and  the 
GOMTRT  and  MATRT  in  applying  the 
assumptions  demonstrated  in  New 
England  to  other  geographic  areas,  gear 
types,  and  times.  Based  on 
recommendations  of  the  Acoustic 
Deterrence  Workshop,  acoustic 
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deterrents  should  not  be  used  in 
fisheries  where  other  non-acoustic 
management  strategies  are  likely  to  be 
equally  effective. 

Comments  and  Responses 

NMFS  received  numerous  comments 
during  the  60-day  comment  period 
following  its  August  13, 1997,  proposed 
rule.  NMFS  received  further  comments 
when  it  reopened  the  public  comment 
period  following  the  December  16^17, 
.  1997,  meeting  of  the  GOMTRT  (97  FR 
32474).  The  following  are  NMFS' 
responses  to  the  comments  received  on 
the  August  1997  proposed  rule. 

Proposed  Schedule  of  Closures/Pinger 
Use 

NMFS  received  several  comments 
regarding  the  proposed  schedule  of 
fishery  closures  and  required  pinger 
use.  NMFS  has  considered  these 
comments  in  light  of  new  information 
on  harbor  porpoise  bycatch  and  relevant 
fishery  management  actions  that  have 
occurred  since  the  publication  of  the 
proposed  rule.  NMFS  believes  that  the 
proposed  HPTRP  represents  the  best 
comprehensive  management  strategy  for 
both  reducing  U.S.  harbor  porpoise 
bycatch  and  rebuilding  groundfish 
stocks  under  Framework  25  the  NE 
Multispecies  FMP. 

Comment  1:  For  the  Mid-Coast  Area, 
several  commenters  suggested 
alternative  schedules  of  fishery  closures 
and  required  pinger  use  from  that 
proposed. 

Response:  The  new  proposed  rule 
would  close  the  Mid-Coast  Area  from 
September  15  through  May  31,  but 
allow  sink  gillnet  gear  with  pingers 
during  that  time  period.  The  proposed 
rule  does  not  include  a  complete  closure 
in  the  Mid-Coast  Area.  However, 
Framework  25  to  the  NE  Multispecies 
FMP  provides  three  1-month  closures  in 
different  sections  of  the  Mid-Coast  Area. 
Additionally,  Framework  25  includes  a 
year-round  closure  of  parts  of  Jeffreys 
Ledge  and  Stellwagen  Bank  which 
NMFS  expects  will  provide  protection 
for  harbor  porpoise. 

NMFS  expects  that  the  closures  under 
Framework  25,  in  combination  with 
pinger  requirements  for  extended 
periods  of  time  in  the  months  on  either 
side  of  the  closure,  will  ensure  adequate 
bycatch  reduction.  If  the  NEFMC  makes 
changes  to  Framework  25  that  NMFS 
expects  would  result  in  increased 
harbor  porpoise  bycatch,  the  Assistant 
Administrator  could,  under  the  new 
proposed  rule,  make  adjustments  to  the 
timing  or  area  of  a  closure. 

Comment  2:  One  commenter 
proposed  an  alternative  schedule  of 
closures  and  pinger  use  for  the 


Massachusetts  Bay  area  as  follows:  (1) 
maintain  March  1  through  March  31 
closure  and  (2)  close  this  area  to  fishing 
during  February  and  April  except  to 
vessels  participating  in  an  experimental 
fishery  with  pingers. 

Response:  NMFS  is  proposing  for  the 
Massachusetts  Bay  Area:  (1)  March  1 
through  March  31  closure,  (2)  February 
1  through  February  28/29  and  April  1 
through  May  31  closures,  but  fishing 
with  pingers  allowed.  Therefore,  an 
experimental  fishery  under  the 
Magnuson-Stevens  Act  will  not  be 
necessary  because  the  NEFMC  will  be 
asked  to  mirror  the  MMPA  regulations 
in  the  ciurent  Magnuson-Stevens  Act 
closures. 

Comment  3:  One  commenter 
supported  the  Downeast  closure  as 
proposed  by  both  the  GOMTRT  and 
NMFS  in  its  draft  plan. 

Response:  NMFS  is  maintaining  this 
closure,  referred  to  as  the  Northeast 
closure,  in  the  proposed  rule. 

Comment  4:  One  commenter 
proposed  an  alternative  schedule  of 
closures  South  of  Cape  Cod:  (1) 
maintain  March  1  through  March  31 
closure  and  (2)  close  this  area  to  fishing 
during  January,  February,  April,  May, 
September,  October,  November,  and 
December  except  to  vessels  participating 
in  an  experimental  fishery  with  pingers. 

Response:  NMFS  is  proposing  a 
similar  schedule  of  closures  and  pinger 
use  for  the  Cape  Cod  South  Area:  (1) 
March  1  through  March  31  closure  and 
(2)  September  15  through  February  28/ 
29  and  April  1  through  April  30 
closures,  but  fishing  wdth  pingers 
allowed. 

Comment  5:  One  commenter 
mentioned  that  harbor  porpoise  takes 
have  now  been  observed  in  the  offshore 
gillnet  area,  which  was  previously 
unobserved.  The  commenter  proposed 
closing  the  offshore  gillnet  area  from 
January  1  through  May  31,  and 
September  1  through  December  31, 
except  to  vessels  participating  in  a 
experimental  fishery  with  pingers. 

Response:  NMFS  is  proposing  to  close 
the  offshore  area  from  September  15 
through  May  31,  allowing  pingers 
during  that  time  period,  with  the 
exception  of  the  Cashes  Ledge  Closure 
Area  (as  defined  in  Framework  25  to  the 
NEFMP),  which  will  be  closed  February 
1  through  February  28/29.  In  1996,  the 
Cashes  Ledge  Closure  Area  contained  71 
percent  of  approximately  258  total  takes 
in  the  month  of  February.  The  high 
bycatch  previously  undocimiented  in 
the  offshore  area  was  one  of  the  reasons 
that  overall  bycatch  in  the  COM  has  not 
decreased,  in  spite  of  efforts  by  the 
NEFMC.  Consequently,  in  order  for  the 
overall  plan  to  achieve  its  bycatch 


reduction  objectives,  NMFS  is 
proposing  a  closure  in  February  with 
pingers  required  in  the  months  adjacent 
to  that  closure  to  address  possible  shifts 
in  bycatch.  This  is  the  approach  used  in 
all  the  other  high  bycatch  areas  (Mid- 
Coast,  Massachusetts  Bay,  and  Cape  Cod 
South). 

Comment  6:  One  commenter  stated 
that  the  harbor  porpoise  bycatch  data 
presented  to  the  GOMTRT  for  the 
Southern  New  England  area  exhibited 
significant  inter-annual  variability 
within  the  3  years  of  data  collected.  The 
GOMTRT  agreed  to  extend  pinger  usage 
to  this  area,  but  expressed  concern  over 
the  minimal  amount  of  observed  data 
(1992-1994)  and  the  lack  of  current 
data.  As  a  result,  the  commenter 
recommended  a  re-examination  of  the 
alternatives  for  the  area  to  better 
substantiate  the  optimal  period  for 
closiues  and  pinger  usage. 

Response:  NMFS  agrees  that  there  is 
seasonal  variability  in  both  harbor 
porpoise  bycatch  and  fishing  effort. 
However,  based  on  recent  data,  overall 
harbor  porpoise  distribution,  and 
fishing  effort  distribution,  the  HPTRP 
incorporates  adequate  bycatch  reduction 
measures  during  those  months 
(September — April)  when  harbor 
porpoise  and  fishing  effort  are  most 
likely  to  result  in  high  bycatch,  taking 
into  account  possible  shifts  in  harbor 
porpoise  distribution  and  abimdance  or 
shifts  in  fishing  effort. 

Comment  7:  One  commenter  luged 
NMFS  to  maintain  and  enforce  the 
current  closures  mandated  by  the 
NEFMC. 

Response:  See  response  to  Comment  1 
for  a  description  of  NEFMC  and  harbor 
porpoise  proposed  closures.  The  only 
change  to  the  current  NEFMC  closures 
is  in  the  Mid-Coast  where  pingers 
would  be  allowed  during  March  25 
through  April  25.  In  combination  with 
the  otiiei  components  of  the  HPTRP, 
this  is  not  expected  to  result  in 
increased  bycatch  overall. 

Pingers:  Specifications  and 
Implementation  Issues 

Comment  8:  Two  commenters  noted 
that  NMFS  defined  pinger  broadcast 
parameters  in  the  proposed  rule,  but  did 
not  provide  regulatory  guidance  as  to 
how  it  intends  to  either  certify  pingers 
as  "NMFS  approved"  or  test  and  enforce 
the  defined  parameters. 

Response:  The  proposed  rule 
included  specifications  for  pingers  that 
are  required  to  be  used  in  the  NE 
multispecies  sink  gillnet  fishery.  All 
pingers  used  in  this  fishery  must  meet 
those  specifications.  Pinger 
manufactiirers  would  be  required  to 
provide  documentation  that  their 
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pingers  meet  the  specifications  of  this 
proposed  rule.  NMFS  is  not  requiring 
that  manufacturers  have  their  pingers 
certified  by  an  independent  company  to 
ensiue  they  meet  the  specifications. 
NMFS  will  periodically  monitor 
wither  the  pingers  used  by  the  fishery 
meet  the  specifications. 

Because  the  harbor  porpoise  bycatch 
rate  will  be  carefully  monitored.  NMFS 
expects  that  both  manufacturers  and 
fishers  will  be  aware  of  the  importance 
of  technically  correct  and  properly 
maintained  pingers.  If  bycatch  increases 
because  of  improper  pinger  use  or  non- 
efEBCtive  acoustics,  more  restrictive 
measures  to  reduce  bycatch  may  be 
warranted.  Additionally,  a  program  that 
is  part  of  the  HPTRP  would  be  in  place 
to  monitor  pingers  during  normal  use  to 
ensure  that  acoustics  of  pingers  do  not 
change  with  time  and  that  they  maintain 
the  acoustical  characteristics  specified 
by  the  manufecttirer. 

Comment  9:  In  the  proposed  rule, 
NMFS  included  a  description  of  a 
pinger.  including  specific  pinger 
parameters.  The  manufacturer  and 
technical  supporter  vthich.  provided 
pingers  used  in  the  COM  pinger  tests 
believes  the  following  to  be  a  more 
accurate  description  of  the  acoustic 
deterrent  device  used  in  the  NE 
multispecies  sink  gillnet  fishery: 
"operates  at  lOkHz  (plus-minus  1  kHz) 
broadband  (contains  important 
harmonics)  frequency  at  134dB  (plus- 
minus  4dB)  re  1  micropascal  at  1  meter 
output  level,  with  300  milliseconds 
(plus-minus  30  milliseconds)  pulse 
width,  and  4  seconds  (plus-minus  400 
millisecondsjpulse  rate". 

Response:  Tne  pinger  specifications 
defined  in  NMFS'  August  13, 1997. 
proposed  rule  accurately  reflect  the 
pingers  used  in  the  COM  pinger 
experiments,  yet  allow  for  a  reasonable 
range  of  manufacturing  variability  to 
ensure  these  pinger  broadcast 
parameters  can  be  produced  by  different 
manufacturers.  Therefore,  no  change  in 
the  specifications  is  proposed. 

Comment  10:  One  commenter 
suggested  that  NMFS  require  that 
vessels  carry  four  spare  pingers  in  case 
of  pinger  malfunction. 

Response:  NMFS  does  not  agree  that 
vessel  owners  should  be  required  to 
carry  a  specific  number  of  spare  pingers 
in  case  of  pinger  malfunction;  the 
requirement  that  all  pingers  deployed 
must  be  "operating  and  functional" 
provides  adequate  direction  to  vessel 
owners. 

Comment  11:  One  commenter 
supported  the  NMFS  proposal  that 
gillnetters  be  required  to  use  the  same 
pinger  placement  as  was  used  in  the 
GOM  pinger  experiment. 


Response:  NMFS  has  maintained  this 
provision  in thisproposed rule. 

Comment  12:  Two  commenters  vaged 
NMFS  to  immediately  conduct  the 
GOMTRT's  recommended  research  on 
the  effect  of  pingers  on  harbor  porpoise 
and  other  marine  life  and  on  the 
habituation  of  harbor  porpoise  to 
pingers. 

Response:  A  study  to  evaluate  the 
habituation  and  displacement  question 
has  been  funded.  As  part  of  the  non- 
regulatory  components  of  this  HPTRP. 
NMFS  is  developing  a  research  plan  to 
assess  long-term  ecosystem  impacts 
from  widespread  use  of  pingers. 
Comment  13:  One  commenter 
suggested  that  if  pingers  are  shown  to 
have  an  adverse  impact  on  harbor 
porpoise  and  other  animflls  in  the 
ecosystem.  NMFS  should  close  those 
areas  that  are  currentiy  proposed  to  be 
open  with  required  pinger  usage. 

Response:  u  pingws  are  sho%vn  to 
have  an  adverse  impact  on  harbor 
porpoise,  NMFS  will  reconvene  the 
TRTs  to  evaluate  other  alternatives, 
including,  but  not  limited  to.  fidiery 
closures. 

Comment  14:  Three  commenters 
stated  that  NMFS'  proposal  to  provide 
printed  educational  material  on  pingers 
is  inadequate,  and  that  NMFS  should 
conduct  pinger  woikshops  and  make 
attendance  mandatory.  Additionally, 
one  comment  added  that  the  GOMTRT, 
at  its  December  1997  meeting,  strongly 
urged  NMFS  to  undertake  the 
recommended  certification  process. 

Response:  NMFS  agrees  and  plans  to 
conduct  a  pinger  cer^cation  training 
program.  After  revievdng  the  1996 
bycatch  data  and  proposing  to  rely 
further  on  the  widespread  use  of  pingers 
in  this  proposed  rule,  NMFS  determined 
that  a  pinger  certification  program 
should  be  required  for  fishers  that  want 
to  fish  with  pingers  in  closed  areas. 
NMFS  believes  that  this  is  an  important 
aspect  of  the  plan,  especially  given  the 
anomalous  results  of  the  1996  , 
experimental  fishery.  If  these  results 
were  partially  due  to  improper  pinger 
use  by  fishers,  NMFS  would  expect  that 
this  mandatory  training  and  certification 
program  would  increase  the  chances 
that  pingers  would  be  highly  effective. 
The  GOM  component  of  the  HPTRP 
would  require  that  all  fishers  who  wish 
to  fish  in  an  area  where  pingers  are 
required  must  attend  a  pinger 
certification  training  program.  The  exact 
delivery  method  of  tliLs  program  has  not 
been  determined,  but  operators  of 
fishing  vessels  would  be  required  to 
have  a  certificate  documenting  that  they 
have  received  training/certification  on 
board  their  vessels  if  they  are  fishing  in 
a  closed  area,  with  pingers. 


Coaunent  15:  Two  commenters  stated 
that  concerns  of  unintended  effects  of 
pinger  use  are  greaUy  oveiblown.  Based 
on  the  results  of  the  spring  1997 
experiment,  NMFS  should  allow 
widespread  use  of  pingers  in  GOM. 

Response:  Uncertainties  do  exist 
sunoundinjg  potential  unintended 
effects  of  pinger  use.  but  these  effects 
are  not  expected  to  be  significant. 
However,  this  cannot  be  tested  imtil  put 
into  application.  Therefore.  NMFS  is 
proposing  widespread  pinger  use, 
accompanied  by  scientific  studies,  to 
evaluate  both  habitviation  and 
displacement  of  harbor  porpoise  and 
over-reaching  envinmrnental  efiEscts 
from  widespread  use.  If  data  from  the 
monitoring  program  indicate  that 
pingers  are  not  working,  the  Assistant 
Administrator  could,  under  this 
proposed  rule,  make  adjustments  in  the 
time  or  area  of  closures. 

Census  of  Gillnet  Fleet 

Comment  16:  Several  commenters 
stressed  the  need  Cor  NMFS  to  conduct 
a  census  of  the  NE  multispecies  sink 
gillnet  fishery.  Without  tltis,  one 
commenter  questioned  how  NMFS  will 
conduct  outreach  to  the  fi«hing 
community,  determine  if  all  fishers  are 
registered,  calculate  an  accurate  bycatch 
estimate,  or  evaluate  whether  it  is 
achieving  the  goab  of  the  MMPA. 

Response:  The  GOMTRT 
recommended  that  NMFS  conduct  or 
support  a  census  of  the  sink  gillnet  fleet 
to  determine  seasonal  effort  type,  and 
amount  of  gear  fished,  target  species, 
and  areas  fished.  NMFS  has  assessed  the 
usefulness  of  vessel  logbooks  for  a 
number  of  purposes  and  has  more 
clearly  defined  the  procedures  used  in 
collecting  both  fisher  and  dealer 
information  to  insiire  accuracy. 
However,  the  GOMTRT  noted  that 
development  of  a  reporting  system  that 
provides  timely,  consistent,  and 
thorough  measures  of  fishery  effort  may 
require  an  overhaul  of  existing  reporting 
mechanisms.  Toward  this  end,  NMFS  is 
working  as  a  partner  in  a  cooperative 
effort  between  the  Atiantic  coastal  states 
and  the  ASMFC  on  development  of  the 
ACCSP.  The  ACCSP  has  been  designed 
to  solve  some  of  the  inherent  problems 
of  current  fishery  statistic  data 
collection  systems.  NMFS  partially 
funded  and  participated  in  development 
of  the  bycatch  component  of  this  system 
and  expects  that  it  will  improve  the 
agency's  ability  to  accurately  reflect 
fishing  effort  and  bycatch  in  both  state 
and  Federal  fisheries.  When  fully 
operational,  this  system  is  expected  to 
solve  some  of  the  problems  addressed 
by  this  comment. 
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Comment  17:  In  the  preamble  to  the 
earlier  proposed  rule,  NMFS  stated  that 
it  was  examining  the  usefulness  of 
fishing  logbooks  for  effort  estimation 
and  the  feasibihty  of  technolo^cal 
alternatives  and  requested  comments. 
One  commenter  recommended  that 
NMFS  summarize  what  it  has  done  to 
investigate  the  possible  alternative 
methods  of  estimating  fishing  effort  and 
the  results  of  such  efforts.  Two 
additional  commenters  urged  NMFS  to 
make  the  technological  changes 
necessary  to  achieve  real-time 
monitoring  of  effort,  landings,  and 
bycatch. 

Response:  The  ACCSP  (discussed  in 
response  to  Comment  16)  has  been 
designed  to  solve  some  of  the  inherent 
problems  of  current  fishery  statistic  data 
collection  systems.  This  system  was 
designed  with  considerations  such  as 
whether  or  not  new  reporting 
mechanisms  or  new  methods  of  effort 
calculation  were  needed.  The  program's 
implementation  phase  has  already 
begim,  but  NMFS  expects  that  such  a 
comprehensive  system  will  require  a 
significant  amount  of  time  to  become 
completely  operational.  NMFS  will 
provide  an  update  on  the  progress  of 
this  program  at  the  next  meeting  of  the 
GOMTRT. 

Reconvening  the  GOMTRT 

Comment  18:  Three  commenters 
suggested  that  NMFS  reconvene  the 
GOMTRT  and  provide  it  with  the  results 
of  the  spring  1997  pinger  experiment. 

Response:  NMFS  reconvened  the 
GOMTRT  on  December  16  through  17. 
1997.  NMFS  provided  the  GOMTRT 
with  an  analysis  of  the  results  of  the 
spring  1997  pinger  experiment  and  with 
updated  estimates  of  harbor  porpoise 
takes  in  both  the  GOM  and  Mid- 
Atlantic.  Based  on  this  information,  the 
GOMTRT  made  recommendations  to 
NMFS  for  further  reducing  the 
incidental  take  of  hiirbor  porpoise  in  the 
GOM  which  have  been  incorporated 
into  this  proposed  rule. 

Comment  19:  One  commenter 
commended  NMFS  for  conducting  the 
spring  1997  pinger  experiment, 
immediately  completing  the 
experimental  analysis,  and  providing 
this  information  to  the  GOMTRT. 

Response:  No  response  necessary. 

Comment  20:  NMFS  should  consider 
combining  the  two  harbor  porpoise 
TRTs,  or  having  joint  meetings  to  more 
effectively  reduce  harbor  porpoise 
bycatch  throughout  the  range  of  the 
species. 

Response:  NMFS  is  considering 
combining  the  GOMTRT  and  MATRT 
(see  response  to  Comment  23).  NMFS  is 
proposing  one  HPTRP  to  address  the 


bycatch  of  harbor  porpoise  throughout 
their  U.S.  range.  The  gillnet  fisheries  in 
the  GOM  and  Mid- Atlantic  have 
different  characteristics  and,  thus,  have 
different  management  strategies 
available  for  reducing  bycatch.  To 
address  the  individual  management 
needs  of  these  gillnet  fisheries,  NMFS" 
proposed  HPTRP  includes  separate 
GOM  and  Mid- Atlantic  components. 

Comment  21:  NMFS  should 
reconvene  the  GOMTRT  semi-annually 
and  provide  it  with  data  necessary  to 
review  whether  the  HPTRP  is  meeting 
its  objectives. 

Response:  NMFS  intends  to 
continually  review  the  data  to 
determine  when  a  team  meeting  is 
warranted.  The  GOMTRT  is  expected  to 
be  reconvened  no  less  than  annually. 

Bycatch  Reduction — Allocation  of  PER 

Comment  22:  One  commenter 
supported  the  approach  recommended 
by  the  GOMTRT  for  allocating  PBR 
between  the  GOM  and  the  Mid-Atlantic 
areas.  The  cojnmenter  stated  that  PBR 
can  not  be  allocated  by  region,  and  that 
each  fishery  should  reduce  takes  by  the 
same  percentage. 

Response:  NMFS  has  taken  this 
approach,  proposing  a  79  percent 
reduction  in  both  regions  as  agreed  to  by 
the  TRTs. 

Comment  23:  Two  commenters 
suggested  that  NMFS  reconvene  both 
teams  jointly  to  address  the  PBR 
allocation  issue,  and  that  NMFS  should 
provide  guidance  on  what  type  of 
allocation  would  be  acceptable. 

Response:  NMFS  agrees  that  this  idea 
has  merit  with  respect  to  looking  at 
harbor  porpoise  bycatch  issues  overall, 
but  the  fisheries  involved  are  so 
different  that  it  would  be  difficult  to 
deal  with  specific  plan  elements  in 
combination.  Accordingly,  NMFS  will 
consider  reconvening  both  teams  jointly 
to  address  several  aspects  of  the  bycatch 
reduction  strategies  for  harbor  porpoise. 

Comment  24:  One  commenter  noted 
that  the  preamble  to  the  earlier 
proposed  rule  stated  that  "an  equitable 
allocation  scheme  will  be  developed  for 
each  segment  of  the  fishery".  The 
commenter  further  noted  that  separate 
plans  have  been  developed  between  the 
regions  with  available  PBR  accounted 
for  within  each  plan,  and  any  allocation  ■ 
scheme  or  reallocation  scheme  is 
unnecessary  for  discussion  in  the  final 
rule. 

Response:  No  reallocation  is 
proposed.  See  response  to  Comment  22. 

Implementation  of  HPTRP 

Comment  25:  Several  commenters 
opposed  implementation  of  a  TRP  imder 
the  Magnuson-Stevens  Act.  Three 


commenters  noted  that  it  would  not 
have  as  broad  effect  as  implementation 
under  the  MMPA  and  would  exempt 
those  fishers  who  fish  in  state  waters 
but  do  not  have  a  Federal  permit.  Two 
commenters  expressed  concern  that 
implementation  under  the  Magnuson- 
Stevens  Act  would  further  delay  the 
implementation  of  the  TRP.  Two 
commenters  objected  because  fishery 
management  councils  were  officially 
represented  on  the  GOMTRT,  and  their 
subsequent  involvement  in  this  plan 
might  undermine  the  take  reduction 
process.  Two  commenters  stated  that 
implementation  solely  imder  the 
Magnuson-Stevens  Act  violates  the 
intent  of  the  MMPA.  Finally,  one 
commenter  noted  that  NMFS  would  not 
be  able  to  effectively  monitor  whether 
the  TRP  is  achieving  its  objectives  if 
implemented  imder  the  Magnuson- 
Stevens  Act. 

Response:  The  current  proposed  rule 
would  implement  the  proposed  HPTRP 
imder  the  authority  of  the  MMPA. 
Therefore,  fisheries  in  state  waters 
would  be  subject  to  the  regulations. 
Baitnets  are  exempted  in  this  proposed 
rule,  as  discussed  in  NMFS'  response  to 
Comment  28.  Through  the  ACCSP 
program  of  cooperation  with  the  States, 
and  through  NMFS'  monitoring 
activities,  fisheries  in  state  waters  will 
be  monitored  for  potential  bycatch  (see 
response  to  Comment  16). 

NMFS  disagrees  that  implementation 
under  the  Magnuson-Stevens  Act 
violates  the  MMPA.  The  MMPA 
requires  NMFS  to  reduce  the  incidental 
bycatch  of  marine  mammals  in 
commercial  fisheries  to  below  the  PBR 
level  for  strategic  stocks.  If  this  goal 
could  be  accomplished  through 
Magnuson-Stevens  Act  actions,  it  would 
not  be  in  violation  of  MMPA 
requirements. 

Comment  26:  Two  commenters  urged 
NMFS  to  implement  a  TRP  under  the 
emergency  authority  of  the  MMPA 
because  harbor  porpoise  takes  exceed 
the  PBR  level  and  because  it  is  illegal 
for  NMFS  to  delay  further. 

Response:  An  emergency  action  under 
MMPA  requires  any  such  action  to  be 
based  on  a  commercial  fisheries  bycatch 
that  is  "having,  or  is  likely  to  have,  an 
immediate  and  significant  adverse 
impact."  The  current  bycatch  levels 
have  long  been  recognized  as  having  a 
significant  and  adverse,  but  not 
immediate,  impact  on  this  population. 
This  is  recognized  by  the  agency  in 
recent  Stock  Assessment  Reports  and 
the  establishment  of  the  GOMTRT.  The 
total  bycatch  is  high,  but  does  not 
trigger  the  need  for  an  immediate 
response  due  to  the  possibility  for 
irreversible  harm  to  the  population. 
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Outreach 

Comment  27:  One  commenter 
commended  NMFS  for  its  extensive 
efforts  to  educate  the  fishing  industry 
about  whale  bycatch  issues  and  to  bring 
about  more  whale-friendly  fishing  gear 
and  practices.  The  conmienter  suggested 
that  NMFS  include  harbor  porpoise  in 
this  initiative.  Because  the  constituent 
groups  largely  overlap,  the  two 
initiatives  could  reinforce  each  other 
with  little  additional  effort.  One 
commenter  suggested  that  public 
outreach  programs  encompass  all  take 
reduction  plans  so  that  such  efforts 
could  be  focused  and  coordinated. 

Response:  NMFS  agrees  and  has 
coordinated  the  public  outreach  efforts 
for  the  Atlantic  coast  take  reduction 
efforts.  NMFS  has  recently  conducted 
TRP  informational  programs  to 
communicate  the  purposes  and  goals  of 
the  plans  to  the  commercial  fishing 
industry.  These' programs,  conducted  in 
conjunction  with  East  Coast  commercial 
fishermen's  exhibitions,  gave 
commercial  fishers  the  opportunity  to 
learn  more  about  the  TRP  process,  and 
to  express  their  concerns  in  person  to 
NMFS  managers  and  biologists. 
Informational  programs  were  held  in 
several  locations  in  the  Northeast  and 
Mid-Atlantic  region.  Handouts  were 
developed  and  distributed  describing 
the  TRPs  and  the  new  mandated  process 
for  managing  interactions  between 
commercial  fisheries  and  marine 
mammals.  Educational  fact  sheets 
informed  fishers  of  appropriate  action  to 
take  in  cases  of  whale  entanglement  and 
provided  guidance  on  identifying 
specific  species  of  marine  mammals. 
Seminars  and  panel  discussions  were 
conducted  detailing  the  specific 
requirements  of  the  existing  take 
reduction  process  and  provided  an 
opportunity  for  input  from  fishers  eind 
other  interest  groups. 

Harbor  Porpoise  Mortality  in  Other 
Fisheries 

Comment  28:  Several  commenters 
noted  that  harbor  porpoise  bycatch  is 
likely  in  other  fisheries,  including 
baitnets  and  other  fisheries  in  state 
waters.  NMFS  should  ensure  that 
bycatch  in  these  fisheries  is  addressed. 
One  commenter  further  noted  that 
baitnets  and  other  fisheries  in  state 
waters  may  be  exempt  from  the 
restrictions  of  the  HPTRP  if  it  is 
implemented  under  the  Magnuson- 
Stevens  Act. 

Response:  Because  the  regulations 
woidd  be  issued  imder  the  authority  of 
the  MMPA,  fisheries  in  state  waters 
would  be  subject  to  them.  Baitnets 
would  be  exempt  under  the  new 


proposed  rule  because  they  are  tended, 
are  limited  in  length,  and  only  fished  for 
short  periods  of  time.  The  GOMTRT 
agreed  that  they  are  imlikely  to  take 
harbor  porpoise.  Through  the  ACCSP 
program  of  cooperation  with  the  States, 
and  through  NMFS  monitoring 
activities,  fisheries  in  state  waters  will 
be  monitored  for  potential  bycatch. 

Comment  29:  Chie  commenter 
expressed  concern  that  mid- water  trawls 
are  operating  in  harbor  porpoise  habitat 
at  times  of  high  use  by  the  animals,  and 
urged  NMFS  to  investigate  this  possible 
source  of  mortality. 

Response:  NMFS  is  aware  that  an 
Atlantic  herring  trawl  fishery  may  be 
operating  in  the  Northea^  at  times  and 
in  locations  where  there  is  a  high 
density  of  harbor  porpoise.  This  fishery 
is  comprised  of  approximately  35 
vessels  operating  in  the  Northwest 
Atlantic.  NMFS  currently  has  the 
authority  to  place  observers  on  pelagic 
herring  trawl  vessels  under  the 
Magnuson-Stevens  Act. 

Because  this  herring  trawl  fishery 
uses  similar  gear  to  the  Atlantic  squid, 
mackerel,  butterfish  trawl  fishery  (a 
Category  n  fishery),  and  because  of  its 
potential  to  interact  with  harbor 
porpoise,  NMFS  is  analyzing  existing 
information  on  the  levels  of  serious 
injury  and  mortality  of  marine  mammals 
that  are  occurring  incidental  to  this 
fishery  and  will  propose  adding  this 
fishery  to  the  List  of  Fisheries  for  1999. 

Enforcement 

Comment  30:  Two  comments  were 
received  concerning  enforcement  At  the 
re-convening  of  the  GOMTRT  in 
December  1997,  Aa\^  indicated  that 
fishers  are  fishing  in  closed  areas  and, 
in  some  cases,  are  fishing  without 
pingers  in  areas  and  during  periods 
when  they  are  required.  No  enforcement 
action  had  been  taken.  Both  the  U.S. 
Coast  Guard  and  NMFS  Enforcement 
representatives  present  at  the  meeting 
admitted  that,  at  this  time,  they  have  no 
means  to  monitor  compUance  with 
requirements  for  using  pingers.  The 
commenter  urged  NMFS  to  enforce  the 
provisions  of  Uie  HPTRP  and  the 
Multispecies  FMP. 

Response:  NMFS  is  concerned  about 
enforcement.  The  primary  objective  of 
the  observer  program,  which  is  a 
function  of  the  Northeast  Fisheries 
Science  Center,  is  to  provide  NMFS 
with  unbiased  scientific  information  on 
protected  species  and  fishery  issues  for 
purposes  of  stock  assessments  and 
bycatch  estimates.  For  fisheries  where 
observer  coverage  is  mandated,  those 
data  can  be  made  available  to 
investigators  if  requested.  NMFS 
Enforcement  is  investigating  this 


information  and  has  already  initiated 
dialogue  with  the  observer  program  on 
the  issue  of  confidentiaUty  of  observer 
data,  but  this  has  not  yet  been  resolved. 
However,  an  important  part  of  the 
message  to  fishera  is  that  if  pingers  are 
not  used,  or  are  used  improperly, 
bycatch  will  most  likely  increase.  If  this 
occurs,  more  restrictive  measures  (i.e.. 
closures)  to  reduce  bycatch  will  be 
considered. 

Comment  31:  One  commenter 
supported  NMFS'  proposal  to  have 
Special  Agents  tmia.  the  NMFS' 
Enforcement  Division  attend  upcoming 
GOMTRT  meetings  in  an  effort  to 
faciUtate  enforcement  of  the  HPTRP. 

Response:  Officials  from  both  NMFS 
Enforcement  Division  and  the  U.S. 
Coast  Guard  attended  the  December 
1997  meeting  of  the  GOMTRT.  This  is 
expected  to  continue. 

Re-Evaluate  Proposed  HPTRP 

Comment  32:  Several  commenters 
noted  that  new  information  suggests  the 
proposed  GOMTRP  will  not  be 
sufficient  to  reduce  harbor  porpoise 
takes  below  the  PBR  level  and  urged 
NMFS  to  reconsider  its  proposal.  One  of 
the  commenters  recommended  that 
NMFS  proceed  with  a  separate 

emergency  rule  to  reduce  harbor 

porpoise  bycatch  south  of  New  England 
in  winter/spring  1998  and/or  modify  the 
proposed  GOMTRP  to  further  reduce 
projected  bycatch  levels,  given  the 
expected  takes  south  of  New  England. 

Response:  NMFS  has  re-evaluated  its 
August  1997  proposed  rule  in  light  of 
new  information  on  harbor  porpoise 
bycatch,  the  results  of  the  spring  1997 
pinger  experiment,  and  relevant  fishery 
management  actions  and  agrees  that  the 
1997  proposed  rule  would  not  be 
adequate  to  reduce  bycatch  to  required 
levels.  This  new  proposed  rule  is 
expected  to  reduce  the  incidental  takes 
of  harbor  porpoise  in  the  GOM  and  Mid- 
Atlantic  to  the  PBR  level. 

Comment  33:  One  commenter 
indicated  that  a  vessel  buyback  program 
in  the  GOM,  designed  to  reduce 
groundfish  effort,  has  reduced  the 
number  of  sink  gillnet  vessels. 
Additionally,  the  commenter  noted  that 
some  vessels  have  left  the  fishery  for 
other  fisheries  or  for  other  reasons.  The 
commenter  ui^ges  NMFS  to  consider  this 
issue,  as  a  reduction  in  fishing  effort 
should  effect  the  potential  for 
interactions  with  harbor  porpoise. 

Response:  The  bycatch  rate  for  harbor 
porpoise  in  the  GOM  provides  the  basis 
for  the  plan  and  oxisiders  fishing  effort. 
In  the  ftast.  regardless  of  the  possible 
decrease  in  fleet  size  and/or  fishing 
effort,  neither  the  bycatch  rate  nor  the 
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total  bycatch  of  harbor  porpoise  in  the 
COM  has  decreased. 

General  Comments 

Comment  34:  One  commenter  was 
concerned  that  Canadian  bycatch  of 
harbor  porpoise  has  decreased 
significantly  due  to  the  extraordinary 
limitation  of  fishing  effort  in  Canada  to 
protect  groundfish.  As  these  groimdfish 
stocks  recover,  and  fisheries  resiune 
normal  operations,  the  commenter  was 
concerned  that  mortality  of  harbor 
porpoise  in  Canadian  waters  will 
increase.  The  commenter  recommended 
that  NMFS  work  formally  with  the 
Department  of  Fisheries  and  Oceans  in 
Canada  to  assure  equivalent  planning  to 
reduce  mortality. 

Response:  Canada  has,  within  the  last 
few  years,  developed  its  own  harbor 
porpoise  conservation  strategy.  It  has 
developed  an  observer  program  to 
docimient  takes  and  has  also  developed 
its  own  bycatch  estimates.  Canada  also 
has  a  restriction  in  place  that  allows 
them  to  immediately  close  the  fishery  if 
more  than  a  certain  nimiber  of  animds 
are  caught.  Canada  has  also 
incorporated  pingers  into  its 
management  strategy.  NMFS  intends  to 
keep  abreast  of  Canadian  conservation 
activities  and  the  status  of  the  fisheries. 

Comment  35:  One  commenter 
expressed  overall  support  for  the 
proposed  GOMTRP. 

Response:  Given  the  information  on 
bycatch  and  the  distribution  of  fishing 
effort  available  when  the  proposed 
GOMTRP  was  published,  the  proposed 
take  reduction  measures  were  expected 
to  adequately  reduce  harbor  porpoise 
bycatch  levels  in  the  GOM. 

Since  the  pubUcation  of  the  earlier 
proposed  rule,  however,  new  bycatch 
and  fishery  information  became 
available  which  indicated  significant 
changes  were  needed  in  the  original 
draft  HFTRP  and  proposed  rule  to 
achieve  the  PBR  level.  In  addition,  the 
MATRT  submitted  its  report  to  NMFS 
which  presented  new  information  on 
the  level  of  bycatch  in  the  Mid- Atlantic 
region.  The  GOMTRT  reconvened  on 
December  16  through  17, 1997,  to 
discuss  this  information  and  to  provide 
additional  coniments  to  NMFS.  The 
combination  of  these  actions  led  NMFS 
to  decide  to  integrate  the  initially 
separate  plans  into  one  comprehensive 
plan.  Since  the  HFTRP  is  substantially 
different  than  the  GOMTRP,  NMFS  is 
publishing  this  new  proposed  rule  to 
replace  the  earlier  proposal. 

Comment  36:  One  commenter  stated 
that  NMFS  is  in  violation  of  the  MMPA 
for  inadequately  protecting  harbor 
porpoise.  The  most  recent  data  indicate 
that:  (1)  current  harbor  porpoise  bycatch 


is  three  times  the  PBR  level,  and  there 
has  been  no  meaningful  reduction  in 
harbor  porpoise  bycatch;  bycatch  has 
actually  increased  in  some  areas,  (2) 
there  are  takes  occurring  in  the  offshore 
gillnet  fishery  (which  was  previously 
unobserved),  (3)  pingers  are  not  as 
effective  in  experimental  fisheries  as  in 
controlled  experiments,  (4)  NMFS  has 
not  completed  research  on  the 
unintended  effects  of  pingers,  (5)  illegal 
fishing  with  harbor  porpoise  takes  are 
occurring  in  closed  areas,  and  (6)  no 
enforcement  actions  are  being  taken. 
Additionally,  the  commenter  noted  that 
NMFS  has  not  complied  with  the 
statutory  deadlines  for  convening  a 
GOMTRT  or  publishing  an  HPTRP.  The 
commenter  noted  that  NMFS  must  take 
strict  and  immediate  action  to  reduce 
the  deaths  of  harbor  porpoise  in  the 
GOM. 

Response:  NMFS  agrees  that  data 
indicate  that  harbor  porpoise  bycatch  is. 
close  to  3.5  times  the  PBR  level.  Bycatch 
has  decreased  in  those  areas  where  take 
reduction  measiires  have  been  applied, 
and  bycatch  has  increased  outside  of 
those  areas.  Consequently,  the  overall 
bycatch  has  remained  relatively 
unchanged.  NMFS  acknowledges  that 
there  are  harbor  porpoise  takes  in 
offshore  areas  and  has  incorporated 
management  measures  into  this 
proposed  rule  to  reduce  this  bycatch.  It 
is  currently  unknown  whether  pingers 
are  as  effective  in  experimental  fisheries 
as  they  were  in  scientific  experiments 
since  the  experimental  fisheries  had  no 
controls — therefore,  it  was  imknown 
whether  the  bycatch  rate  would  have 
been  higher  in  nets  without  pingers  and 
if  so,  how  much  higher.  Consequently, 
NMFS  is  preparing  to  monitor  bycatch 
as  an  indicator  of  whether  or  not  pingers 
are  enough  of  a  management  option. 
NMFS  is  currently  supporting  a  research 
project  to  study  habituation  and 
displacement  of  harbor  porpoise  by 
pingers.  NMFS  agrees  that  observer  data 
are  available  that  appears  to  indicate 
that  fishers  may  have  been  in  closed 
areas,  and  is  conducting  an 
investigation  that  will  resxilt  in 
enforcement  actions. 

Comment  37:  One  commenter 
suggested  that  NMFS  reevaluate  the 
current  weighout  landings  system  for 
determining  bycatch  levels  because 
commenter  beUeves  it  is  an  inacciuate 
method  of  derivation  of  actual  bycatch 
rate. 

Response:  In  order  to  estimate  bycatch 
levels,  the  unit  of  fishing  effort  must  be 
correlated  to  bycatch  and  must  be  an 
accurate  representation  of  what  is 
occurring  in  the  fishery.  Currently, 
weighout  data  are  considered  the  best 
and  most  complete  unit  of  effort  for  the 


sink  gillnet  fishery  that  meets  this 
requirement.  Logbooks  are  being 
evaluated  for  their  contributions  to 
effort  projections  and  were  used  in  the 
1996  analysis  to  estimate  the 
distribution  of  effort  by  area.  As 
logbooks  improve,  they  may  become 
more  useful.  However,  at  the  current 
time  many  of  them  are  inaccurately  or 
incompletely  filled  out.  Therefore, 
fishers  need  to  realize  the  importance  of 
providing  complete  and  accurate 
information  that  allows  NMFS  to  make 
better  analyses  in  many  areas  including 
bycatch. 

Comment  38:  One  commenter 
requested  that  NMFS  consider  the  trip 
boat  category  in  developing  the  final 
GOMTRP.  The  commenter  noted  that 
this  would  promote  the  use  of  "day 
setting"  where  vessels  retrieve  gear 
before  returning  to  port;  this  results  in 
shorter  trips  and  a  cleaner,  more 
directed  fishery.     

Response:  The  HPTRP  is  expected  to 
meet  bycatch  reduction  goals.  However, 
this  idea  has  merit  for  future 
discussions  at  take  reduction  team 
meetings  shoidd  additional  measures  be 
necessary  in  the  future. 

Comment  39:  One  commenter  noted 
that  NMFS  should  specifically  state  in 
the  final  HPTRP  that  the  goal  of  the 
HPTRP  was  to  reduce  incidental  takes  of 
harbor  porpoise  to  below  the  PBR  level 
within  6  months  of  the  plan's 
implementation. 

Response:  This  is  described  above  in 
the  supplemental  information  section. 

Comment  40:  One  commenter 
requested  that  NMFS  specifically  state 
in  the  final  rule  that  the  HPTRP  had 
determined  that  its  draft  plan  would 
reduce  incidental  take  levels  in  the  New 
England  fisheries  to  376  harbor 
porpoises.  NMFS  should  further  spedly 
the  total  number  of  harbor  porpoises 
projected  to  be  taken  imder  its  proposed 
plan. .  

Response:  The  HPTRP  and  EA 
document  includes  a  discussion  of  the 
expected  harbor  porpoise  bycatch  levels 
imder  this  proposed  HPTRP.  Overall, 
NMFS  expects  harbor  porpoise  bycatch 
in  the  NE  multispecies  sink  gillnet 
fishery  to  be  reduced  to  309  animals  per 
year  and  expects  harbor  porpoise 
bycatch  in  the  Mid-Atlantic  coastal 
gillnet  fishery  to  be  reduced  to  below  50 
animals  per  year. 

Comment  41:  One  commenter 
requested  that  NMFS  explain  the  reason 
for  delay  in  publishing  the  TRP  and 
how  it  will  avoid  delays  in  future. 
NMFS  should  commit  to  acting 
expeditiously  on  future  TRPs. 

Response:  Two  primary  reasons 
caused  delays  in  acting  on  the  rule 
proposed  in  1997:  (1)  New  information 
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on  bycatch  was  available  and  the 
GOMTRT  had  requested  that  NMFS 
convene  the  team  when  the  1996 
bycatch  estimates  became  available  and 
(2)  management  actions  being 
considered  under  the  Magnuson- 
Stevens  Act  for  GOM  cod  were  expected 
to  have  a  significant  impact  on  the  sink 
gillnet  fishery  in  New  &igland  in  the 
areas  that  are  also  responsible  for  high 
bycatch  of  harbor  porpoise. 
Development  of  a  revised  proposal  was 
pending  an  analysis  of  the  impacts  of 
this  new  information. 

Qassification  • 

The  proposed  rule  has  been 
determined  to  be  significant  for 
purposes  of  E.O.  12866. 

NMFS  prepared  an  IRFA  that 
describes  the  impact  this  proposed  rule, 
if  adopted,  would  have  on  small 
entities.  The  need  for,  and  objectives  of 
this  proposed  rule  and  a  summary  of  the 
significant  issues  are  described 
elsewhere  in  this  preamble.  The  GOM 
sink  gillnet  and  Mid-Atlantic  coastal 
gillnet  fisheries  are  directly  affected  by 
the  proposed  action  and  are  composed 
primarily  of  small  business  entities. 

In  formulating  this  proposed  rule, 
NMFS  considered  a  number  of 
alternatives:  Alternative  1,  the  proposed 
action;  Alternative  2,  no  action; 
Alternative  3,  wide-spread  use  of 
pingers;  and  Alternative  4,  wide-spread 
time  and  area  closures. 

Alternative  1,  the  proposed  action,  a 
combination  of  area  closures  and  pinger 
requirements,  is  the  preferred 
alternative  because  it  will  achieve  the 
goals  of  the  MMPA  while  minimizing 
the  overall  economic  impact. 

Under  Alternative  1,  it  is  estimated 
that  113  vessels  (41%  of  total,  64%  of 
impacted)  would  see  their  total  costs 
increase  more  than  5%.  If  the  10% 
threshold  is  used,  70  vessels  (26%  of 
total,  40%  of  impacted)  would  see  their 
total  costs  increase  more  than  10%.  The 
cost  increase  was  due  to  purchasing 
new  gear  or  pingers,  and  the  cost  of  gear 
marking  requirements.  Vessels  could 
avoid  these  cost  increases  by  not  fishing 
during  the  time  periods  when  they 
would  have  to  modify  their  gear  or  use 
pingers.  However,  they  would  then  lose 
some  percentage  of  their  yearly  profit. 
The  total  economic  losses  of  the 
proposed  action  from  the  New  England 
and  the  Mid-Atlantic  regions  are 
estimated  to  be  between  $613  thousand 
dollars  and  $5.3  million  dollars 
depending  on  the  niunber  of  vessels 
which  can  shift  their  effort  to  open  areas 
and  the  number  which  use  pingers. 

The  costs  associated  with  this 
proposed  rule  are  not  related  to 
reporting  requirements.  To  the  extent 


that  the  proposed  rule  would  allow 
fishery  participants  to  select  whether  to 
acquire  a  new  gear  type  or  avoid  the 
time/area  closures,  performance 
requirements  can  be  substituted  for 
design  requirements  at  the  participant's 
discretion.  Since  most  of  the  affected 
entities  are  small  entities,  providing  an 
exemption  for  small  entities  would  not 
enable  the  agency  to  meet  the 
conservation  and  management  goals  of 
the  MMPA. 

Currently,  the  NE  sink  gillnet  fishery 
is  subject  to  regulations  imder  the  NE 
Multispecies  Fishery  Management  Plan. 
Recent  NE  groundfish  conservation 
measures  were  proposed  imder 
Framework  Adjustment  25  to  the  NE 
Multispecies  FMP.  The  predominant 
Mid-Atlantic  gillnet  fisheries  are  not 
subject  to  regulations  under  a  fishery 
management  plan  at  this  time.  The 
prop(»ed  rule  is  designed  to 
complement  Framework  25  and  other 
fishery  management  regulations.  The 
recommendations  of  the  GOMTRT  were 
modified  by  NMFS  to  take  into 
consideration  the  combined  effect  of 
Framework  25  and  the  HPTRP  on  NE 
fishermen. 

Under  Alternative  2,  there  would  be 
no  additional  costs  to  the  fleet  either 
through  gear  modifications,  purchase  of 
pingers  or  losses  in  surplus  due  to  time 
and  area  closures.  Therefore,  based  on 
costs  which  the  fleet  would  incur,  this 
alternative  is  the  least  costly  when 
compared  to  the  proposed  action  or 
non-preferred  alternatives.  However, 
there  is  a  much  larger  cost  in  terms  of 
foregone  harbor  porpoise  protection. 
Based  on  the  contingent  valuation  study 
conducted  by  the  University  of 
Maryland  (Strand,  et  al.,  1994), 
households  in  Massachusetts  were 
willing  to  pay  between  $176  dollars  and 
$364  dollars  to  eliminate  human 
induced  mortality  of  1,000  harbor 
porpoise.  Using  the  lower  figure  of  $176 
dollars  multiplied  by  the  number  of 
Massachusetts  households,  and 
amortizing  the  total  using  a  7%  rate 
)rielded  a  yearly  value  of  roughly  $28 
million  dollars.  This  means  that 
decreasing  mortality  by  1,000  animals 
would  increase  consumer  surplus  by 
$28  million  dollars.  Therefore,  when 
compared  against  the  other  alternatives, 
the  status  quo  is  far  inferior  because  it 
does  not  achieve  the  same  level  of 
consumer  surplus  due  to  a  higher  level 
of  harbor  porpoise  mortality. 

Alternative  3  would  require  all 
vessels  fishing  between  September  and 
May  in  New  England,  and  between 
January  and  April  in  the  Mid-Atlandc  to 
use  pingers.  Each  vessel  owner  would 
decide  whether  to  purchase  pingers 
based  on  their  own  set  of  circumstances. 


Each  pinger  was  estimated  to  cost  $50 
dollars  based  on  information  obtained 
from  Sea  Sampling  personnel.  It  is 
assumed  that  there  would  be  one  pinger 
required  per  net,  and  one  on  each  buoy 
line.  Using  the  average  number  of  nets 
and  strings  fished  in  each  region,  a 
weighted  average  $3,437  dollars  per 
vessel  was  estimated  for  the  cost  of 
pingers  whidi  translates  into  a  total 
fleet  cost  of  $608  thousand  dollars. 

The  cost  of  pingers  was  estimated  to 
be  $608  thousand  dollars  if  all  vessels 
purchase  pingers.  However,  some 
vessels  may  be  unable  to  afford  pingeis. 
This  would  increase  the  total  losses 
because  vessels  which  were  unable  to 
afford  pingers  would  have  to  stay  tied 
up  at  the  dock  and  therefore  lose 
revenue.  It  is  assumed  that  losses  in 
producer  surplus  are  linearly  related  to 
the  percent  of  vessels  which  purchase 
pingers.  For  example,  if  50  percent  of 
the  vessels  use  pingers,  then  the  losses 
in  producer  surplus  and  crew  rents  will 
be  reduced  by  50  percent.  Total  pinger 
costs  are  also  estimated  based  on  the 
percent  of  vessels  which  purchase 
pingers.  Losses  calculated  using  these 
assiunptions  are  estimated  to  be 
between  zero  and  $7.4  million  dollars. 

In  reality,  vessels  can  either  purchase 
pingers  and  continue  to  fish,  shift  their 
effort  to  other  areas,  or  elect  not  to 
purchase  pingers  and  stay  tied  up  at  the 
dock.  Because  the  time  and  areas  where 
pingers  are  required  are  quite  extensive, 
it  is  unlikely  that  vessels  will  be  able  to 
switch  areas  and  continue  fishing 
without  pingers.  Without  a  more  formal 
model,  it  is  not  possible  to  predict  the 
number  of  vessels  which  will  adopt 
either  strategy. 

This  alternative  is  not  preferred 
because  it  is  highly  unlikely  that  it 
could  achieve  die  bycatch  reduction 
goals  of  the  MMPA  for  harbor  porpoise 
because  pingers  have  not  been  proven  to 
be  effective  in  all  areas  at  all  times.  In 
addition,  there  are  a  number  of 
scientific  concerns  regarding  the 
impacts  of  widespread  pinger  use  on 
harbor  porpoise  and  other  marine 
organisms. 

The  total  loss  in  producer  surplus  and 
crew  rents  for  both  regions  fit>m 
Alternative  4  would  be  $7.4  million 
dollars.  Overall,  177  vessels  would  be 
impacted  for  a  per  vessel  loss  of  roughly 
$42  thousand  dollars.  As  described  in 
the  IRFA,  the  cost  to  the  fishery  in  terms 
of  economic  impacts  would  vary  by  area 
closure.  Refer  to  the  IRFA  for  a 
discussion  of  the  impacts  of  this 
alternative  based  on  the  closure 
variations. 

Vessels  could  shift  their  operations  to 
other  areas  and  make  up  for  any  revenue 
loss.  This  puts  bounds  on  the  losses  of 
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between  zero,  if  revenue  was  totally 
replaced  in  other  areas,  and  $7.4  million 
dollars.  For  this  alternative,  it  will  be 
more  diffiailt  for  vessels  to  shift  to 
other  times  and  areas  because  the  areas 
are  all  closed  at  the  same  time.  There  is 
the  opportiinity  for  New  England 
vessels  to  move  to  the  Mid-Atlantic  in 
the  fall,  or  the  NE  closure  area.  Some 
may  do  so,  but  it  is  likely  that  most 
would  not  be  able  to  switch.  Gillnet 
vessels  have  traditionally  fished  in 
certain  times  and  areas  depending  on 
many  factors,  including  the  vessels 
homeport.  Because  these  times  and 
areas  are  so  extensive,  it  is  unlikely  that 
many  vessels  will  be  able  to  shift  their 
operations  and  replace  lost  revenue. 

Because  the  times  and  areas 
designated  for  closure  are  so  extensive, 
it  is  likely  that  this  alternative  would 
reduce  harbor  porpoise  mortality  to 
close  to  zero.  The  trade-off  for  this 
reduction  would  be  a  much  higher  cost 
to  the  fishing  fleet,  and  possibly  higher 
likelihood  of  business  failure,  therefore 
this  alternative  is  not  preferred. 
However,  it  is  not  possible  to  evaluate 
the  trade-off  between  reduced  harbor 
porpoise  mortaUty  and  increased  costs. 
Based  on  the  contingent  valuation  study 
(Strand  et  al.,  94)  discussed  earUer, 
harbor  porpoise  are  highly  valued  by 
consumers. 

This  proposed  rule  contains  a 
coUection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  This  collection-of-information 
requirement  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval.  Under  the  PRA,  gear  marking 
regulations  are  considered  a  reporting 
requirement,  and  the  burden  hoius  need 
to  be  estimated. 

The  proposed  rule  requires  nets  in  the 
Mid- Atlantic  region  to  be  marked  in 
order  to  identify  the  vessel  and  enforce 
net  cap  provisions.  It  is  estimated  that 
each  tag  will  take  1  minute  to  attach  to 
the  net.  Each  net  requires  two  net  tags. 
The  total  number  of  nets  which  will 
need  to  be  tagged  is  estimated  by 
assimiing  that  combination  gilhiet 
vessels  are,  on  average,  fishing  60  nets, 
and  all  other  vessels  are,  on  average, 
fishing  30  nets.  This  gives  a  weighted 
average  of  49  nets  per  vessel.  Using 
these  figures,  the  total  burden  hours  for 
all  vessels  impacted  in  the  Mid-Atlantic 
region  is  estimated  to  be  123.9  hours,  or 
1.63  hours  per  vessel. 

The  76  vessel  owner/operators  will 
have  to  order  net  tags.  Estimated  at  2 
minutes  per  request,  this  adds  a  burden 
of  2.5  hours.  Depending  on  whether  net 
tags  are  lost  or  damaged,  vessels  are 
expected  to  only  have  to  comply  once 
over  three  years.  The  annual  average 


over  the  3  years  would  be  25.3  vessels 
affected  and  42  hours. 

Public  comment  is  sought  regarding: 
Whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  the 
accuracy  of  the  burden  estimate;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
the  data  requirements,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  (see  ADDRESSES)  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (ATTN:  NOAA 
Desk  Officer). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 
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For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  229  is  proposed 
to  be  amended  as  follows: 

PART  229— AUTHORIZATION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  etseg. 

2.  In  §  229.2.  definitions  for  "large 
mesh  gilhiet."  "mesh  size,"  "Mudhole," 
"small  mesh  gillnet,"  "southern  Mid- 
Atlantic  waters."  "stowed."  "tie-dovra," 
and  "waters  off  New  Jersey"  are  added, 
in  alphabetical  order,  to  read  as  follows: 

§229^    Definitions. 

«        •        •        *        * 

Large  mesh  gillnet  means  a  gillnet 
constructed  with  a  mesh  size  of  7(17.78 
cm)  inches  to  18  inches  (45.72  cm). 

•  •        •        •        • 

Mesh  size  means  the  distance  between 
inside  knot  to  inside  knot.  Mesh  size  is 
measured  as  described  in  §  648.80(f)(1). 

•  *        •        •        • 

Mudhole  means  waters  off  New  Jersey 
bounded  as  follows:  From  the  point 
40*30'  N.  latitude  where  it  intersects 
with  the  shoreline  of  New  Jersey  east  to 
its  intersection  with  73*20'  W. 
longitude,  then  south  to  its  intersection 
with  40*05'  N.  latitude,  then  west  to  its 
intersection  with  the  shoreline  of  New 
Jersey. 

•  *        •        •        • 

Small  mesh  gillnet  means  a  gillnet 
constructed  with  a  mesh  size  less  than 
7  inches  (17.78  cm). 

Southern  Mid-Atlantic  waters  means 
all  state  and  Federal  waters  off  the 
States  of  Delaware,  Maryland,  Virginia, 
and  North  Carolina,  bounded  on  the 
north  by  a  line  extending  eastward  from 
the  nortiiem  shoreline  of  Delaware  at 
38*47'  N.  latitude  (the  latitude  that 
corresponds  with  Cape  Henlopen,  DE), 
east  to  its  intersection  with  72"30'W 
longitude,  south  to  the  33*51'  N.  latitude 
(the  latitude  that  corresponds  with  the 
North  Carolina/South  Carolina  border), 
and  then  west  to  its  intersection  with 
the  shoreline  of  the  North  Carolina/ 
South  Carolina  border. 
***** 

Stowed  means  nets  that  are 
unavailable  for  use  and  that  are  stored 
in  accordance  with  the  regulations 
found  in  §  648.81(e)  of  this  title. 
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Tie-down  refers  to  twine  used 
between  the  floatline  and  the  lead  line 
as  a  way  to  create  a  pocket  or  bag  of 
netting  to  trap  fish  dive. 

****** 

Waters  off  New  Jersey  meaos  all  state 
and  Federal  waters  off  New  Jersey, 
botmded  on  the  north  by  a  line 
extending  eastward  from  the  southern 
shoreline  of  Long  Island,  NY  at  40''40' 
N.  latitude,  on  the  south  by  a  line 
extending  eastward  fitim  the  northern 
shoreline  of  Delaware  at  38'*47'  N. 
latitude  (the  latitude  that  corresponds 
with  Cape  Henlopen,  DE),  and  on  the 
east  by  tixe  72''30'W  longitude.  This  area 
includes  the  Mudhole. 
***** 

3.  In  §  229.3,  paragraphs  (1)  through 
(q)  are  added  to  read  as  follows: 

§229.3    Prohibitions. 

***** 

(1)  It  is  prohibited  to  fish  with,  set, 
haul  back,  possess  on  board  a  vessel 
tmless  stowed,  or  fail  to  remove  sink 
gillnet  gear  or  gillnet  gear  capable  of 
catching  multispecies,  with  the 
exception  of  a  single  pelagic  gillnet  (as 
described  and  used  as  set  forth  in 
§648.81(f)(2)(ii))  of  this  title,  from  the 
areas  and  for  the  times  specified  in 
§  229.33(a)(1)  through  (a)(6),  except  as 
provided  in  §  229.33(d)(1)  through 
(d)(4). 

(m)  It  is  prohibited  to  fish  with,  set, 
haul  back,  possess  on  board  a  vessel 
imless  stowed,  or  fail  to  remove  any 
gillnet  gear  from  the  areas  and  for  the 
times  as  specified  in  §  229.34(b)(l)(ii)  or 
(iii)  or  (b)(2)(ii). 

(n)  It  is  prohibited  to  fish  with,  set, 
haul  back,  possess  on  board  a  vessel 
unless  stowed,  or  fail  to  remove  any 
large  mesh  or  small  mesh  gillnet  gear 
frtjm  the  areas  and  for  the  times 
specified  in  §  229.34(c)(1)  through  (4) 
imless  the  gear  complies  vtrith  the 
specified  gear  restrictions  set  forth  in 
those  provisions. 

(o)  Beginning  on  January  1, 1999,  it  is 
prohibited  to  fish  with,  set,  or  haul  back 
sink  gillnets  or  gillnet  gear,  or  leave 
such  gear  in  closed  areas  where  pingers 
are  required,  as  specified  under 
§  229.33(c)(1)  through  (4),  unless  the 
operator  possesses  on  board  the  vessel 
a  valid  pinger  certification  training 
certificate  issued  by  NMFS. 

(p)  Beginning  on  January  1,  2000,  it  is 
prohibited  to  fish  with,  set,  haul  back, 
or  possess  any  gillnet  gear  in  Mid- 
Atlantic  waters  in  the  areas  and  during 
the  times  specified  imder  §  229.34(d) 
luiless  the  gear  is  properly  tagged  in 
compliance  with  that  provision  and 
unless  a  net  tag  certificate  is  on  board 
the  vessel.  It  is  prohibited  to  refuse  to 
produce  a  net  tag  certificate  or  net  tags 


upon  the  request  of  an  authorized 
officer. 

(q)  Net  tag  requirement.  Beginning  on 
January  1,  2000,  no  vessel  may  fish  with 
gillnet  gear  in  New  Jersey  waters  frvim 
January  1  through  April  30  or  in 
southern  Mid- Atlantic  waters  itom 
February  1  through  April  30  unless  the 
gillnet  is  properly  tagged.  In  order  to  be 
properly  tagged,  one  tag  must  be 
secured  to  each  bridle  of  every  net 
within  the  string  of  nets.  The  owner  or 
operator  of  fishiiig  vessels  must  indicate 
to  NMFS  the  number  of  gillnet  tags  that 
they  are  requesting  up  to  the  maximum 
ntunber  of  nets  allowed  in  those 
paragraphs  and  must  include  a  check  for 
the  cost  of  the  tags.  Vessel  owrners  and 
operators  will  be  given  notice  with 
instructions  informing  them  of  the  costs 
associated  with  this  tagging  requirement 
and  directions  for  obtaining  tags.  Tag 
numbers  will  be  unique  for  each  vessel 
and  recorded  on  a  certificate.  The  vessel 
operator  must  produce  the  certificate 
and  all  net  tags  upon  request  by  an 
authorized  officer. 

4.  In  subpart  C,  a  new  §  229.33  is 
added  to  read  as  follows: 

§  229.33    Hart^r  Porpoise  Talce  Reduction 
Plan  implementing  regulations— Gulf  of 
Maine. 

(a)  Restrictions — (1)  Northeast  Closure 
Area.  From  August  15  through 
September  13  of  each  fishing  year,  it  is 
prohibited  to  fish  with,  set,  haul  back, 
possess  on  board  a  vessel  unless  stowed, 
or  fail  to  remove  sink  gillnet  gear  or 
gillnet  gear  capable  of  catching 
multispecies,  with  the  exception  of  a 
single  pelagic  gillnet  (as  described  in 
§  648.81(f)(2)(ii)  of  this  title),  from 
Northeast  Closure  Area.  The  Northeast 
Closure  Area  is  the  area  bounded  by 
straight  Unes  connecting  the  following 
points  in  the  order  stated. 

Northeast  Closure  Area 


Point 

N.  LaL 

W.  Lx)ng. 

NE1  

NE2  

NE3  

NE4  

NE5  

NE6  

43»29.6' 
44»04.4' 
44»06.9' 
44''31.2' 
V) 

eaoss.o-, 

68"'55.0', 
67"'48.7', 
67»52.8', 
67»02.7', 
67'^.7' 

^  Maine  shoreline. 

(2)  Mid-coast  Closure  Area.  From 
September  15  through  May  31,  it  is 
prohibited  to  fish  with,  set,  haul  back, 
possess  on  board  a  vessel  unless  stowed, 
or  fail  to  remove  sink  gillnet  gear  or 
gillnet  gear  capable  of  catching 
multispecies,  with  the  exception  of  a 
single  pelagic  gillnet  (as  described  in 
§  648.81(fl(2)(ii)  of  this  title),  from  the 
Mid-Coast  Closure  Area,  except  as 
provided  in  §  229.33(d)(1). 


The  Mid-Coast  Closure  Area  is  the 
area  bounded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated: 

Mid-Coast  Closure  Area 


Point 

N.LaL 

W.Long. 

Ml    M 
III    II 

:    !        !            :        : 
:    :        ;             :        : 

:    ;        :             ;        : 

42*^ 
42»30' 
42*40' 
42*40' 
43^)0' 
43«00' 
43»30' 
43»30' 
P) 

(') 

70*15' 

70*15' 

70*00' 

70*00' 

69*030" 

69*30'    -- 

69*00' 

69*00' 

^  Massachusetts  shorefine. 
2  Maine  shoreline. 

(3)  Massachusetts  Bay  Closure  Area. 
From  February  1  through  May  31,  it  is 
prohibited  to  fish  with,  set,  haul  back, 
possess  on  board  a  vessel  imless  stowed, 
or  fail  to  remove  sink  gillnet  gear  or 
gillnet  gear  capable  of  catching 
multispecies,  with  the  exception  of  a 
single  pelagic  gillnet  (as  described  in 
§  648.81  (f)(2)(ii)  of  this  Utle),  &x)m  the 
Massachusetts  Bay  Closure  Area,  except 
as  provided  in  §  229.33(d)(2).  The 
Massachusetts  Bay  Closure  Area  is  the 
area  bounded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated. 


MASSACHUSETTS  BAY  CLOSURE  AREA 

Point 

N.LaL 

W.Long. 

MB1  

42*30' 

(')', 

MB2 

42*30' 

70*30'. 

MB3 

42*12' 

70*30", 

MB4 

42*12' 

70*00-. 

MBS 

(^ 

70*00". 

MB6 

42*00' 

(2). 

MB7 

42*00' 

V) 

^  Massachusetts  shoreline. 
2  Cape  Cod  shoreline. 

(4)  Cape  Cod  South  Closure  Area. 
From  September  15  through  April  30.  it 
is  prohibited  to  fish  with.  set.  haul  back, 
possess  on  board  a  vessel  unless  stowed, 
or  fail  to  remove  sink  gillnet  gear  or 
gillnet  gear  capable  of  catching 
multispecies.  with  the  exception  of  a 
single  pelagic  gillnet  (as  described  in 
§  648.81  (f)(2)(ii)  of  this  title),  from  Cape 
Cod  South  Closure  Area,  except  as 
provided  in  §  229.33(d)(3). 

The  Cape  Cod  South  Closure  Area  is 
the  area  bounded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated. 


CAPE  Coo  South  Closure  Area 

Point 

N.  UL 

W.Long. 

CCS1  

(') 

71*45'. 
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Cape  Cod  South  Closure  Area- 
Continued 


Point 

N.  Lat. 

W.  Long. 

CCS2 

CCS3 

CCS4 

40''40' 
40"'40' 

71 '■45'. 
70'30'. 
70''30' 

'  Rhode  Island  shoreline 
2  Massachusetts,  shoreline. 

(  5)  Offshore  Closure  Area.  From 
September  15  through  May  31,  it  is 
prohibited  to  fish  with,  set,  haul  back, 
possess  on  boeird  a  vessel  unless  stowed, 
or  fail  to  remove  sink  gillnet  gear  or 
gillnet  gear  capable  of  catching 
multispecies,  with  the  exception  of  a 
single  pelagic  gillnet  (as  described  in 
§648.81(fl(2)(ii)of  this  title),  from 
Offshore  Closure  Area,  except  as 
provided  in  §  229.33(d)(4).  This 
requirement  becomes  effective 
November  1, 1998. 

The  Offshore  Closuje  Area  is  the  area 
bounded  by  straight  lines  connecting 
the  following  points  in  the  order  stated: 

Offshore  Closure  Area 


Point 

N.  Lat. 

W.  Long. 

0FS1  

0FS2 

0FS3        

42''50' 
43''10' 
43''10' 
42«'10' 
42''10' 

69''35' 

es-io- 

67°40' 

OFS4 

69°  IC 

0FS5 

69''30' 

(6)  Cashes  Ledge  Closure  Area.  For 
the  month  of  February  of  each  fishing 
year,  it  is  prohibited  to  fish  with,  set, 
haul  back,  possess  on  board  a  vessel 
unless  stowed,  or  fail  to  remove  sink 
gillnet  gear  or  gillnet  gear  capable  of 
catching  multispecies,  with  the 
exception  of  a  single  pelagic  gillnet  (as 
described  in  §648.81  (f)(2)(ii)  of  this 
title),  from  the  Cashes  Ledge  Closure 
Area.  The  Cashes  Ledge  Closure  Area  is 
the  area  bounded  by  straight  lines 
connecting  the  following  points  in  the 
order  stated: 


Cashes  Ledge  Closure  Area 

Point 

N.  L9L 

W.Long. 

CL1  

CL2 

42»30' 
42030' 

43«00' 
43''00' 
42»30' 

eg-oc. 

CL3 

CL4 

CL5 

68»30', 

egooc. 
egooc 

(b)  Fingers.  (1)  Finger  Specifications. 
For  the  purposes  of  this  subpart,  a 
pinger  is  an  acoustic  deterrent  device 
which,  when  immersed  in  water, 
broadcasts  a  10  kHz  (±2  kHz)  sound  at 
132  dB  (±4  dB)  re  1  micropascal  at  1  m, 
lasting  300  milliseconds  (±15 


milliseconds),  and  repeating  every  4 
seconds  (±  .2  seconds). 

(2)  Pinger  attachment.  An  operating 
and  functional  pinger  must  be  attached 
at  the  end  of  each  string  of  the  gillnets 
and  at  the  bridle  of  every  net  within  a 
string  of  nets. 

(c)  Finger  training  and  certification. 
Beginning  on  January  1, 1999,  the 
operator  of  a  vessel  may  not  fish  with, 
set  or  haul  back  sink  gillnets  or  gillnet 
gear,  or  allow  such  gear  to  be  in  closed 
areas  where  pingers  are  required  as 
specified  under  paragraph  (b)  of  this 
section,  unless  the  operator  has 
satisfactorily  completed  the  pinger 
certification  training  program,  and, 
possesses  on  board  the  vessel  a  valid 
pinger  training  certificate  issued  by 
NMFS.  Notice  will  be  given  announcing 
the  times  and  locations  of  pinger 
certification  training  programs. 

(d)  Use  of  pingers  in  closed  areas.  (1) 
Vessels,  subject  to  the  restrictions  and 
regulations  specified  in  paragraph  (a)  of 
this  section,  may  fish  in  the  Mid-coast 
Closure  Area  from  September  15 
through  May  31  of  each  fishing  year, 
provided  that  pingers  are  used  in 
accordance  with  the  requirements  of 
paragraph  (b)  of  this  section. 

(2)  Vessels,  subject  to  the  restrictions 
and  regulations  specified  in  paragraph 
(a)  of  this  section,  may  fish  in  the 
Massachusetts  Bay  Closure  Area  from 
February  1  through  the  last  day  of 
February  and  from  April  1  through  May 
31  of  each  fishing  year,  provided  that 
pingers  are  used  in  accordance  with  the 
requirements  of  paragraph  (b)  of  this 
section. 

(3)  Vessels,  subject  to  the  restrictions 
and  regulations  specified  in  paragraph 
(a)  of  this  section,  may  fish  in  the  Cape 
Cod  South  Closure  Area  from  September 
15  through  the  last  day  of  February  and 
from  April  1  through  April  30  of  each 
fishing  year,  provided  that  pingers  are 
used  in  accordance  with  the 
requirements  of  paragraph  (b)  of  this 
section. 

(4)  Vessels,  subject  to  the  restrictions 
and  regulations  specified  in  paragraph 
(a)  of  this  section,  may  fish  in  the 
Offshore  Closure  Area  from  September 
15  through  May  31  of  each  fisMng  year, 
with  the  exception  of  the  Cashes  Ledge 
Closure  Area.  From  February  1  through 
the  end  of  February  the  area  within  the 
Offshore  Closure  Area  defined  as 
"Cashes  Ledge"  is  closed  to  all  fishing 
with  sink  gillnets.  Vessels  subject  to  the 
restrictions  and  regulation  specified  in 
paragraph  (a)  of  this  section  may  fish  in 
the  Offshore  Closure  Area  outside  of  the 
Cashes  Ledge  Area  bom  February  1 
through  the  end  of  February  provided 
that  pingers  are  used  in  accordance  vnth 


the  requirements  of  paragraph  (b)  of  this 
section. 

(e)  Other  special  measures.  The 
Assistant  Adininistrator  may  revise  the 
requirements  of  this  section  through 
notification  published  in  the  Federal 
Register  if: 

(1)  NMFS  verifies  one  year  after  plan 
implementation,  that  pinger  operating 
effectiveness  in  the  commercial  fishery 
is  not  adequate  to  reduce  bycatch  to 
acceptable  levels  with  the  current  plan. 

(2)  NMFS  determines  that  the 
boundary  or  timing  of  a  closed  area  are 
not  appropriate,  or  that  gear 
modifications  (including  pingers)  are 
not  meeting  bycatch  reduction 
expectations.  Specifically,  observer  data 
shows  that  PBR  has  been  exceeded 
between  January  1  and  April  30  every 
year  between  1992-1996.  Therefore, 
NMFS  will  review  effort  and  bycatch 
data  and  make  a  determination  by  Jime 
30  each  year  if  additional  bycatch 
reduction  measures  beyond  the  TRP  are 
needed  for  the  remainder  of  the 
calendar  year  to  keep  the  aruiual 
bycatch  level  below  the  PBR  level. 

5.  In  subpart  C,  a  new  §  229.34  is 
added  to  read  as  follows: 

§  229.34    Hartx>r  Porpoise  Take  Reduction 
Plan— Mid-Atlantic. 

(a)(1)  Regulated  waters.  The 
regulations  in  this  section  apply  to  all 
waters  in  the  Mid-Atlantic  bounded  on 
the  east  by  72''30'  W.  longitude  and  on 
the  south  by  the  North  Carolina/South 
Carolina  border  (33''51'  N.  latitude), 
except  for  the  areas  exempted  in         ^ 
paragraph  (a)(2)  of  this  section. 

(2)  Exempted  waters.  All  waters 
landward  of  the  first  bridge  over  any 
embayment,  harbor,  or  inlet  will  be 
exempted.  The  regulations  in  this 
section  do  not  apply  to  waters  landward 
of  the  following  lines: 

New  York 

40''45.70'  N  72''45.15'W  TO  40°  45.72'  N 
72°45.30'  W  (Moriches  Bay  Inlet) 

40°37.32'  N  73°  18.40'  W  TO  40°  Sa.OC  N 
73°18.56'  W  (Fire  Island  Inlet) 

40°34.40'  N  73°34.55'  W  TO  40°35.08'  N 
73°35.22'  W  (Jones  Inlet) 

New  Jersey 

39°  45.90  N  74°05.90'  W  TO  39°45.15'  N  74° 

06.20'  W  (Bamegat  Inlet) 
39»30.70'  N  74°16.70'  W  TO  39°26.30'  N 

74°19.75'  W  (Beach  Haven  to  Brigantine 

Inlet) 
38°56.20'  N  74°51.70'  W  TO  38°56.20'  N 

74°51.90'  W  (Cape  May  Inlet) 
39°16.70  N  75°14.60'  W  TO  39°11.25'  N 

75°23.90'  W  (Delaware  Bay) 

MarylandA^irginia  38°19.48'  N  75°05.10'  W 
TO  38°19.35'  N  7S°05.25'  W  (Ocean  Qty 
Inlet] 
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3r52.'  N  75°24.30'  W  TO  37°11.90'  N 

75'4«.30'  W  (Chincoteague  to  Ship  Shoal 

Inlet) 
STMLIC  N  75°49.30'  W  TO  3ri0.65'  N 

75*49.60' W  (Little  Inlet) 
37*07.00'  N  75*53.75'  W  TO  37*05.30'  N 

75*56.'  W  (Smith  Island  Inlet) 
North  Carolina 

All  marine  and  tidal  waters  landward  of 
the  72  COLREGS  demarcation  line 
(International  Regulations  for  Preventing 
Collisions  at  Sea,  1972),  as  depicted  or  noted 
on  nautical  charts  published  by  the  National 
Oceanic  and  Atmospheric  Administration 
(Coast  Charts  1:80,000  scale),  and  as 
described  in  33  CFR  pert  80. 

(b)  Restrictions— {1)  Waters  off  New 
Jersey. 

(i)  General  Restrictions.  From  January 
1  through  April  3D,  it  is  prohibited  to 
fish  with,  set.  haul  back,  possess  on 
board  a  vessel  unless  stowed,  or  fail  to 
remove  any  gillnet  gear  from  the  waters 
off  New  Jersey  unless  the  gear  complies 
with  the  applicable  gear  characteristics 
specified  under  paragraph  (c)(1)  or  (2)  of 
this  section. 

(11)  Closure  for  large  mesh  gear.  From 
April  1  through  April  20.  it  is  prohibited 
to  fish  with.  set.  haul  back,  possess  on 
board  a  vessel  unless  stowed,  or  fail  to 
remove  any  large  mesh  gillnet  gear  from 
the  waters  off  New  Jersey. 

(ill)  Mudhole  closure.  From  February 
15  through  March  15,  it  is  prohibited  to 
fish  with,  set,  haul  back,  possess  on 
board  a  vessel  unless  stowed,  or  fail  to 
remove  any  gillnet  gear  from  the  waters 
off  New  Jersey  known  as  the  Mudhole. 
(2)  Southern  Mid-Atlantic  waters,  (i) 
General  restrictions.  From  February  1 
through  April  30,  it  is  prohibited  to  fish 
with.  set.  haul  back,  possess  on  board  a 
vessel  unless  stowed,  or  fail  to  remove 
any  gillnet  gear  from  the  southern  Mid- 
Atlantic  waters  unless  the  gear  complies 
with  the  applicable  gear  characteristics 
specified  under  paragraph  (c)(2)  or  (3)  of 
this  section. 

(11)  Closure  for  large  mesh  gear.  From 
February  15  through  March  15,  it  is 
prohibited  to  fish  with,  set,  haul  back, 
possess  on  board  a  vessel  imless  stowed, 
or  fall  to  remove  any  large  mesh  gillnet 

gear  fit)m  the  southern  Mid- Atlantic 
waters. 

(c)  Gear  requirements  and  limitations. 
(1)  Waters  off  New  Jersey-large  mesh 
gear  requirements  and  limitations.  From 
January  1  through  April  30  of  each  year, 
no  person  may  fish  with  large  mesh 
gillnet  gear  in  waters  off  New  Jersey 
unless  the  gear  complies  with  the 
specified  gear  characteristics.  During 
this  period,  no  person  who  owns  or 
operates  the  vessel  may  allow  the  vessel 
to  enter  or  remain  in  waters  off  New 
Jersey  with  large  mesh  gillnet  gear  on 
board  imless  the  gear  complies  with  the 


48689 


specified  gear  characteristics  or  unless 
the  gear  is  stowed.  In  order  to  comply 
with  these  specified  gear  characteristics, 
the  gear  must  have  all  the  following 
characteristics: 

(I)  Floatline  Length.  The  floatline  is 
no  longer  than  4.800  ft  (1.463.0  m).  and 
if  the  gear  is  used  in  the  Mudhole.  the 
floatline  is  no  longer  than  3,900  ft 
(1.188.7  m). 

(II)  Twine  Size.  The  twine  is  at  least 
0.04  inches  (0.090  cm)  in  diameter. 

(ill)  Size  of  nets.  Individual  nets  or  net 
panels  are  not  more  than  300  ft  (91.44 
m).  or  50  fathoms,  in  length. 

(iv)  Number  of  nets.  The  total  number 
of  individual  nets  or  net  panels  for  a 
vessel,  including  all  nets  on  board  the 
vessel,  hauled  by  the  vessel  or  deployed 
by  the  vessel,  does  not  exceed  80. 

(v)  Tie-down  system.  The  gillnet  is 
equipped  with  tie-downs  spaced  not 
more  than  IS  ft  (4.6  m)  apart  along  the 
floatline,  and  each  tiendown  is  not  more 
than  48  inches  (18.90  cm)  in  length  fixjm 
the  point  where  it  connects  to  the 
floatline  to  the  point  where  it  connects 
to  the  lead  line. 

(vl)  Tagging  requirements.  Beginning 
January  1,  2000,  the  giUnet  is  equipped 
with  two  tags  per  net,  with  one  tag 
secured  to  each  bridle  of  every  net 
within  a  string  of  nets. 

(2)  Waters  off  New  Jersey— small  mesh 
gillnet  gear  requirements  and 
limitations.  From  January  1  through 
April  30  of  each  5rear,  no  person  may 
fish  with  small  mesh  gillnet  gear  in 
waters  off  New  Jersey  unless  the  gear 
complies  with  the  specified  gear 
characteristics.  During  this  period,  no 
person  who  owns  or  operates  the  vessel 
may  allow  the  vessel  to  enter  or  remain 
in  waters  off  New  Jersey  with  small 
mesh  gillnet  gear  on  board  unless  the 
gear  complies  with  the  specified  gear 
characteristics  or  unless  the  gear  is 
stowed.  In  order  to  comply  with  these 
specified  gear  characteristics,  the  gear 
must  have  all  the  following 
characteristics: 

(i)  Floatline  Length.  The  floatline  is 
less  than  3,000  ft  (914.4  m). 

(11)  Twine  Size.  The  twine  is  at  least 
0.03  Inches  (0.080  cm)  in  diameter.  This 
requirement  only  applies  tq  mesh  more 
than  4  Inches  (10.2  cm)  but  less  than  7 
inches  (17.78  cm)  in  size. 

(ill)  Size  of  nets.  Individual  nets  or  net 
panels  are  not  more  than  300  Jft  (1.4  m 
or  50  fathoms)  in  length. 

(iv)  Number  of  nets.  The  total  number 
of  individual  nets  or  net  panels  for  a 
vessel,  including  all  nets  on  board  the 
vessel,  hauled  by  the  vessel  or  deployed 
by  the  vessel,  does  not  exceed  45. 

(v)  Tie-down  System.  Tie-downs  are 
prohibited. 


(vl)  Tagging  requirements.  Beginning 
January  1.  2000.  the  giUnet  is  equipped 
with  two  tags  per  net,  with  one  tag 
secured  to  each  bridle  of  every  net 
within  a  string  of  nets. 

(3)  Southern  Mid-Atlantic  waters — 
7aige  mesh  gear  requirements  and 
limitations.  From  February  1  thit>ugh 
April  30  of  each  year,  no  person  may 
fish  with  large  mesh  gillnet  gear  in 
Southern  Mid-Atlantic  waters  unless  the 
gear  complies  with  the  specified  gear 
characteristics.  Ehiring  this  period,  no 
person  who  owns  or  operates  the  vessel 
may  allow  the  vessel  to  enter  or  remain 
in  Southern  Mid-Atlantic  waters  with 
large  mesh  sink  gillnet  gear  on  board 
unless  the  gear  complies  with  the 
specified  gear  characteristics  or  unless 
the  gear  is  stowed.  In  order  to  comply 
with  these  specified  gear  characteristics, 
the  gear  must  have  all  the  following 
characteristics: 

(I)  Floatline  Length.  The  floatline  is 
no  longer  than  3.900  ft  (1.188.7  m). 

(II)  Twine  Size.  The  twine  is  at  least 
0.04  inches  (0.090  cm)  in  diameter. 

(ill)  Size  of  nets.  Individual  nets  or  net 
panels  are  not  more  than  300  ft  (91.4  m 
or  50  fathoms)  in  length. 

(iv)  Numba-  of  nets.  The  total  number 
of  individual  nets  or  net  panels  for  a 
vessel,  including  all  nets  on  board  the 
vessel,  hauled  by  the  vessel  or  deployed 
by  the  vessel,  does  not  exceed  80. 

(v)  Tie-down  system.  The  gillnet  is 
equipped  with  tie-downs  spaced  not 
more  than  15  ft  (4.6  m)  apart  along  the 
floatline,  and  each  tie-down  is  not  more 
than  48  inches  (18.90  cm)  in  length  from 
the  point  where  it  coimects'to  the 
floatline  to  the  point  where  it  connects 
to  the  lead  line. 

(vl)  Tagging  requirements.  Beginning 
January  1,  2000,  the  giUnet  is  equipped 
with  two  tags  per  net,  with  one  tag 
secured  to  each  bridle  of  every  net   . 
within  a  string  of  nets. 

(4)  Southern  Mid-Atlantic  waters- 
small  mesh  gillnet  gear  requirements 
and  limitations.  From  February  1 
through  April  30  of  each  year,  no  person 
may  fish  with  small  mesh  gillnet  gear  in 
waters  off  New  Jersey  unless  the  gear 
complies  with  the  specified  gear 
characteristics.  During  this  period,  no 
person  who  owns  or  operates  the  vessel 
may  allow  the  vessel  to  enter  or  remain 
in  Southern  Mid-Atlantic  waters  with 
small  mesh  gillnet  gear  on  board  unless 
the  gear  complies  with  the  specified 
gear  characteristics  or  unless  the  gear  is 
stowed.  In  order  to  comply  with  these 
specified  gear  characteristics,  the  gear 
must  have  all  the  following 
characteristics: 

(1)  Floatline  Length.  The  floatline  is 
no  longer  than  2118  ft  (645.6  m). 
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(ii)  Tvrine  Size.  The  twine  is  at  least 
0.03  inches  (0.080  cm)  in  diameter.  This 
requirement  applies  only  to  mesh  sizes 
<4  inches  but  >7  inches. 

(iii)  Size  of  nets.  Individual  nets  or  net 
panels  are  not  more  than  300  ft  (91.4  m 
or  50  fathoms)  in  length. 

(iv)  Number  of  nets.  The  total  number 
of  individual  nets  or  net  panels  for  a 
vessel,  including  all  nets  on  board  the 
vessel,  hauled  by  the  vessel  or  deployed 
by  the  vessel,  does  not  exceed  45. 

(v)  Tie-down  System.  Tie-downs  are 
prohibited. 


(vi)  Tagging  requirements.  Beginning 
January  1,  2000,  the  gillnet  is  eqvtipped 
with  two  tags  per  net,  with  one  tag 
secured  to  each  bridle  of  every  net 
within  a  string  of  nets. 

(d)  Other  special  measures.  The 
Assistant  Administrator  may  revise  the 
requirements  of  this  section  through 
notification  published  in  the  Federal 
Register  if: 

(1)  NMFS  verifies  one  year  after  plan 
implementation,  that  pinger  operating 
effectiveness  in  the  commercial  fishery 
is  not  adequate  to  reduce  bycatch  to 
acceptable  levels  with  the  current  plan. 


(2)  NMFS  determines  that  the 
boimdary  or  timing  of  a  closed  area  are 
not  appropriate,  or  that  gear 
modifications  (including  pingers)are  not 
meeting  bycatch  reduction  expectations. 
Specifically,  NMFS  will  review  effort 
and  bycatch  data  and  make  a 
determination  by  Jime  30  each  year  if 
additional  bycatch  reduction  measures 
are  needed  for  the  remainder  of  the 
calendar  year  to  keep  the  annual 
bycatch  level  below  the  PBR  level. 

(PR  Doc.  98-24306  Filed  9-8-98;  11:40  am] 
BILUNO  CODE  3S10-22-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicat>le  to  the 
putjiic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Revise  a  Currently 
Approved  Information  Collection 

AGENCY:  National  Agricultural  Statistics 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  (0MB) 
regulations  at  5  CFR  Part  1320  (60  FR 
44978,  August  29, 1995),  this  notice 
announces  the  National  Agricultural 
Statistics  Service's  (NASS)  intention  to 
request  a  revision  to  a  currently 
approved  information  collection,  the 
1997  Census  of  Agriculture,  to  include 
the  Territory  of  American  Samoa. 
DATES:  Comments  on  this  notice  must  be 
received  by  November  16, 1998  to  be 
assured  of  consideration. 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  Allen,  Associate 
Administrator,  National  Agriculttiral 
Statistics  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Avenue 
SW,  Room  4117  South  Building. 
Washington,  D.C.  20250-2000,  (202) 
720-4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  1997  Census  of  Agriculture. 

OMB  Number:  0535-0226. 

Expiration  Date  of  Approval: 
November  30, 1999. 

Type  of  Request:  Intent  to  revise  a 
currently  approved  information 
collection. 

Abstract:  The  original  request  for 
authorization  to  conductthe  1997 
Census  of  Agriculture,  prepared  by  the 
Bureau  of  the  Census,  provided  for  data 
to  be  collected  for  farm  operations  in  the 
50  States,  Puerto  Rico,  the  U.S.  Virgin 
Islands,  Guam,  and  the  Commonwealth 
of  Northern  Mariana  Islands.  The 
agriculture  census  in  American  Samoa 


has  historically  been  conducted  as  an 
extension  of  the  Decennial  Census 
program,  and  so  was  not  included  in  the 
1997  Census  of  Agriculture 
authorization.  The  transfer  of  the 
agriculture  census  program  from  the 
Biueau  of  the  Census  to  the  National 
Agricultural  Statistics  Service  has 
created  a  void  for  agricultiu«  data  in 
American  Samoa,  as  the  Census  Bureau 
no  longer  has  staff  involved  in 
agriculture  and  will  not  be  collecting 
agriculture  data  along  with  population 
data  in  the  year  2000.  The  National 
Agricultural  Statistics  Service  has 
recently  been  asked  by  the  government 
of  American  Samoa  to  conduct  an 
agriculture  census  there.  The  data  on 
American  Samoa  agriculture  are 
important  to  government  officials  trying 
to  measure  the  economic  health  of  the 
island  group  and  provide  crucial 
benchmarks  for  disaster  relief  agencies 
in  times  of  natural  disasters,  such  as 
hurricanes.  The  proposed  census  will  be 
a  joint  effort  between  the  National 
Agricultural  Statistics  Service,  U.S. 
Department  of  Agricultiure;  the  Office  of 
Insular  Affairs,  U.S.  Department  of 
Interior;  and  the  American  Samoa 
government. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  minutes  per 
response. 
Respondents:  Farms  and  households. 
Estimated  Number  of  Respondents: 
2,500. 
Estimated  Total  Annual  Burden  on 
'  Respondents:  1,250  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  Gambrell,  the 
Agency  OMB  Qearance  Officer,  at  (202) 
720-5778. 
Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appuropriate 
automated,  electronic,  mechanical,  or 


other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Gambrell,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture. 
1400  Independence  Avenue  SW,  Room 
4162  South  Building,  Washington,  D.C. 
20250-2000.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Signed  at  Washington,  D.C,  September  2, 
1998. 

Rich  Allen, 

Associate  Administrator,  National 
Agricultural  Statistics  Service. 
[FR  Doc.  98-24464  Filed  9-10-98;  8:45  am) 
BtUMQ  COOe  341»-a»4> 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Emergency  Watershed  Protection 
(EWP)  Program 

AGENCY:  Department  of  Agriculture. 
Natural  Resources  Conservation  Service. 
ACTION:  Notice  of  Intent  (NOI)  to  prepare 
a  programmatic  environmental  impact    » 
statement. 


SUMMARY:  The  U.S.  Department  of 
Agriculture  (USDA).  Natural  Resources 
Conservation  Service  (NRCS)  announces 
its  intention  to  prepare  a  programmatic 
environmental  impact  statement  (PEIS). 
pursuant  to  the  National  Environmental 
Pohcy  Act  (NEPA)  of  1969  (42  U.S.C. 
4321  et  seq.)  for  the  Emergency 
Watershed  Protection  (EWP)  Program. 
The  draft  PEIS  will  assess  the  potential 
environmental  impacts  of  alternatives 
for  administration  of  the  EWP  program. 
This  program  which  provides  funding 
and  assistance  to  localities  requesting 
EWP  assistance  to  address  watershed 
impairments,  caused  by  a  natural 
disaster,  which  pose  an  inunediate 
threat  to  life  and  projierty. 

A  PEIS  for  the  current  EWP  program 
was  prepared  in  1975.  NRCS  is  now 
conducting  a  comprehensive  review  of 
the  program  which  may  result  in 
substantive  changes  to  improve  the 
environmental,  economic  and  technical 
soimdness  of  activities  conducted  imder 
the  program.  This  draft  PEIS  will 
support  management  decisions  on  how 
best  to  revise  the  EWP  program  to 
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continue  to  effectively  and  efficiently 
meet  EWP  statutory  requirements.  NRCS 
and  its  cooperating  agencies  will 
analyze  a  range  of  reasonable 
alternatives  to  ensure  compliance  with 
all  applicable  laws  and  regulations 
while  minimizing,  to  the  greatest  extent 
practicable,  any  potential  adverse 
environmental  or  socioeconomic 
impacts.  The  draft  PEIS  also  provides 
the  public  a  substantive  opportunity  to 
voice  their  concerns  and  ideas  for 
improving  the  program.  This  notice 
informs  the  public  of  the  proposal,  and 
annoimces  the  dates,  times,  and  places 
for  pubUc  scoping  meetings.  It  also, 
solicits  public  comment,  and  describes 
in  general  the  preliminary  draft  PEIS 
proposed  action  and  alternatives. 
SCOWNQ  MEETINGS:  Six  pubUc  scoping 
meetings  will  be  held  to  provide 
information  on  the  EWP  program  and  to 
discuss  the  issues  and  alternatives 
relating  to  the  program.  Written  and  oral 
comments  will  be  received.  The 
meetings  will  be  held  on  the  following 
dates  and  locations: 
September  29.  1998 
Kansas  City,  Missouri — ^HoUday  Inn- 
Airport,  11832  Plaza  Circle,  Kansas 
aty,  MO  64153.  (816)  464-2345 
Octobers.  1998 
College  Park,  GA— Georgia  Infl 
Convention  Center,  1902  Sullivan 
Road.  College  Park,  GA  30337,  (770) 
907-3074 
October  8,  1998 
Sacramento,  California — ^The 
Hawthorne  Suites  Hotel,  321  Bercut 
Drive,  Sacramento,  CA  95814,  (916) 
441-1444 
October  20. 1998 
Bloomington,  Minneapolis — 
Etoubletree  Guest  Suites-Airport, 
2800  W  80th  Street,  Bloomington, 
MN  55431-1205,  (612)  884-4811 
October  22. 1998 
Albany,  New  York— Howard  Johnson- 
Albany  Center,  1375  Washington 
Avenue.  Albany.  NY  12206-1009. 
(518)  459-3100 
October  26. 1998 
Washington,  D.C.— USDA,  Jefferson 
Auditorium,  14th  &  Independence 
Ave.,  S.W.,  Washington,  D.C.  20013 
Each  scoping  meeting  will  be 
conducted  in  two  sessions — ^the  first  in 
the  afternoon  from  1:00  p.m.  to  4:00 
p.m.  and  the  second  in  the  evening  from 
7:00  p.m.  to  10:00  p.m.  (except 
Washington,  D.C,  where  only  an 
afternoon  session  will  be  held). 
COMMENTS  INVITED:  To  ensure  that  the 
full  range  of  issues  and  alternatives 
related  to  the  EWP  program  are 
addressed.  NRCS  invites  comments  on 
the  scope  of  this  proposed  draft  PEIS. 
Written  comments  should  be 


postmarked  by  close  of  business  on 
October  30.  1998,  to  ensure 
consideration.  Comments  postmarked 
after  this  date  will  be  considered  to  the 
extent  practicable. 

WHERE  TO  COMMENT:  Written  comments 
on  the  scope  of  the  draft  PEIS  and 
requests  for  copies  of  the  draft  PEIS 
information  packages  should  be  directed 
to:  EWP— PEIS.  Post  Office  Box  745. 
Falls  Church.  Virginia  22040-0745, 
telephone  (toll  free)  1-677-534-8692,  or 
e-mail  at  ewp@mangi.com. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
matters  relating  to  the  EWP  Program, 
please  contact  Warren  M.  Lee.  Director, 
Watersheds  and  Wetlands  Division, 
USDA-NRCS.  Post  Office  Box  2890. 
Washington.  D.C.  20013-2890; 
telephone:  (202)  720-3527. 

For  matters  relating  to  USDA/  NRCS 
compliance  with  NEPA  please  contact: 
Andree  DuVarney,  National 
Environmental  Specialist,  Ecological 
Sciences  Division,  USDA-NRCS.  Post 
Office  Box  2890.  Washington.  D.C. 
20013-2890;  telephone:  (202)  720-4925. 

Information  may  also  be  obtained 
from  the  NRCS  Worldwide  website  at: 
http://www.ftw.nrcs.usda.gov/BCS/ 
enviro/nepa.htm  (general  NEPA 
compliance  information)  http:// 
www.ftw.nrcs.usda.gov/programs.html 

(EWP  program). 

SUPPLEMENTARY  INFORMATION:  The  EWP 
program  funds  and  provides  technical 
assistance  to  sponsoring  organizations 
(entities  of  government)  to  implement 
emergency  measures  for  runoff 
retardation  and  soil  erosion  prevention 
to  assist  in  relieving  imminent  hazards 
to  life  and  property  &t>m  floods, 
drought,  and  the  products  of  erosion 
created  by  natural  disasters  that  have 
caused  or  are  causing  sudden 
impairment  of  a  watershed.  The 
program  is  authorized  by  Section  216  of 
the  Flood  Control  Act  of  May  17. 1950 
(P.L.  81-516;  33  U.S.C.  701b-l)  and  by 
Section  403  of  Title  IV  of  the 
Agricultural  Credit  Act  of  1978.  (Pub.  L. 
95-334).  as  amended  by  Section  382  of 
the  Federal  Agricultural  Improvement 
and  Reform  Act  of  1996  (Pub.  L.  104- 
127)  16  U.S.C.  2204.  NRCS  regulations 
implementing  the  EWP  program  are  set 
forth  in  7  CFR  624. 

NEPA  only  requires  an  PEIS  be 
prepared  for  major  Federal  actions 
significantly  affecting  the  enviromnent. 
It  is  NRCS's  preliminary  opinion  that 
the  programmatic  decisions  being  made 
about  the  EWP  program  do  not 
constitute  such  action,  particularly 
when  considered  on  a  nation-wide 
basis.  Nonetheless,  NRCS  considers 
NEPA  and  the  PEIS  process  to  be  a 
useful  tool  to  assist  decision  makers 


under  certain  circumstances.  Therefore, 
the  agency  has  made  the  decision  to 
prepare  a  PEIS  in  this  case  to  take  full 
advantage  of  NEPA's  public 
participation  provisions  as  a  means  of 
considering  the  concerns  of  individual 
members  of  the  public  and  the  state  and 
local  government  sponsors  who  play  a 
critical  role  in  EWP  and  to  fully 
consider  the  impacts  of  alternative  EWP 
program  policies  and  activities. 

The  final  PEIS  on  the  EWP  program 
will  supersede  the  PEIS  prepared  on  the 
program  in  1975.  The  purpose  of  the 
draft  PEIS  is  to  assess  the  impacts  of  a 
range  of  EWP  programmatic 
alternatives.  It  will  also  factor  in 
changes  that  are  being  proposed  to  the 
administrative  rule  such  as  the  use  of 
floodplain  easements  to  address 
recurring  hazards.  NRCS  expects  that 
states  may  desire  to  tier  to  the  national 
programmatic  NEPA  analysis  to 
facihtate  rapid  response  to  EWP 
program  emergency  requirements  in  the 
future  while  maintaining  adequate 
environmental  review  coverage  for  the 
necessary  decision  making. 

The  draft  PEIS  will  begin  to  define  the 
criteria  to  be  used  to  approve  projects 
for  EWP  funding.  The  Record  of 
Decision  resulting  from  the  final  PEIS 
would  serve  as  guidance  to  NRCS  state 
offices.  The  draft  PEIS  will  likely  use 
scenarios  to  evaluate  the  environmental 
and  socioeconomic  impacts  of  EWP 
measures  in  relation  to  their 
effectiveness  in  removing  the  immediate 
threat  to  loss  of  life  and  property. 
Tiering  to  the  PEIS  would  allow  NRCS 
decision  makers  to  move  forward 
quickly  with  project  review. 

At  the  same  time  that  NRCS  is 
preparing  the  draft  PEIS,  it  is  also 
revising  the  administrative  rule  for  the 
EWP  program  (7  CFR  624),  as  well  as 
revising  the  National  EWP  Manual,  and 
the  National  EWP  Handbook. 

Background 

The  EWP  program  was  created  by 
Congress  to  respond  to  emergencies 
resulting  from  natural  disasters.  USDA. 
NRCS  administers  the  EWP  program, 
providing  technical  and  financial 
assistance  for  nmoff  retardation  and  soil 
erosion  control  to  relieve  imminent 
hazards  to  life  and  property  caused  by 
floods,  fires,  windstorms,  and  other 
natiiral  occiurences.  Individuals  are  not 
eligible  for  EWP  assistance  imless 
represented  by  a  project  sponsoi^-a 
State  government  or  a  political 
subdivision  of  a  State,  such  as  a  city, 
county,  tribal  organization,  general 
improvement  district,  or  a  conservation 
district. 

All  EWP  work  is  designed  exclusively 
to  reduce  threats  to  life  and  property 
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while  being  economically, 
environmentally,  and  socially 
defensible  and  technically  sound.  EWP 
work  can  include  removing  debris  from 
stream  channels,  road  culverts,  and 
bridges;  reshaping  and  protecting 
eroded  banks;  correcting  damaged 
drainage  facilities;  repairing  levees  and 
flood  control  structures;  reseeding 
damaged  areas;  and  purchasing 
floodplain  easements.  EWP  work  is  not 
limited  to  any  one  set  of  prescribed 
measures.  A  case  by  case  investigation 
of  the  needed  work  is  made  by  NRCS. 
Under  current  provisions,  the  work  can 
be  done  either  through  Federal  or  local 
contracts.  NRCS  may  bear  up  to  75 
percent  of  the  construction  cost  of  the 
emergency  measures.  The  remaining  25 
percent  must  come  from  local  sponsors 
and  can  be  in  the  form  of  cash  or  in-kind 
services.  Sponsors  are  responsible  for 
providing  landrights  to  do  repair  work, 
for  securing  the  necessary  permits,  for 
ftmiishing  the  local  cost  share,  and  for 
operation  and  maintenance  of  the  work 
installed. 

Because  the  statutory  authorities 
allow  funding  only  for  activities 
required  to  relieve  imminent  hazards  to 
life  and  property  caused  by  natural 
disasters,  EWP  ftmds  cannot  be  used  to 
install  measures  not  essential  to  the 
reduction  of  hazards  or  to  solve 
problems  that  existed  before  the 
disaster.  EWP  frmds  cannot  be  used  to 
improve  the  level  of  protection  above 
that  which  existed  prior  to  the  disaster, 
unless  required  by  current  technical 
standards.  In  addition,  EWP  cannot 
fund  operation  and  maintenance  work, 
repair  private  or  pubhc  transportation 
facilities  or  utilities.  EWP  work  also 
caimot  affect  downstream  water  rights. 
Work  will  not  be  performed  on 
measures  installed  by  another  Federal 
agency,  though  EWP  funds  may  be  used 
to  perform  work  on  measures  installed 
by  a  state  or  local  agency. 

Description  of  Preliminary  PEIS 
Alternatives 

P^CS  has  developed  a  "Proposed 
Action"  alternative  and  the  "No  Action" 
alternative  for  the  draft  PEIS  to  initiate 
the  NEPA  process.  The  proposed  action 
is  not  necessarily  the  final  alternative, 
but  it  may  be  amended,  refined,  or 
supplemented,  as  appropriate,  based  on 
input  by  the  public  and  agencies  during 
the  public  scoping  process.  Additional 
alternatives  also  may  emerge  as  well. 

Proposed  Action  Alternative 

The  proposed  action  is  for  NRCS  to 
continue  administering  the  EWP 
program  but  with  substantial  revision 
for  improvement,  by  providing  funding 
and  technical  assistance  to  aid 
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appropriately  sponsored  entities  in 
restoring  watershed  components  to  pre- 
disaster  conditions. 

Some  of  the  changes  NRCS  is 
considering  as  part  of  the  proposed 
action,  and  on  which  comments  are 
requested,  include: 

1.  Use  floodplain  easements  in  lieu  of 
recovery  work. 

2.  Dedicate  15  percent  of  the  monies 
appropriated  by  Congress  for  floodplain 
easements. 

3.  Eliminate  of  the  use  of  the  terms 
"Exigency"  and  "Nonexigency". 

4.  Establish  the  cost-share  rate  at  up 
to  75  percent  for  all  but  limited  resource 
sponsors  who  may  receive  up  to  90 
percent. 

5.  Stipulate  that  measures  must  be 
economically,  socially,  and 
environmentally  defensible  to  be 
installed  and  identify  criteria  to  meet 
those  requirements. 

6.  Stipulate  that  urgent  and 
compelling  situations  should  be 
handled  immediately  after  discovery. 

7.  Allow  organizations  certified  by  the 
Internal  Revenue  Service  as  501c 
organizations  to  become  sponsors  of 
floodplain  easements. 

8.  Use  of  Disaster  Assistance  Recovery 
Teams  to  train  NRCS  employees. 

9.  Evaluate  ways  to  better  coordinate 
EWP  with  other  available  emergency 
programs. 

No  Action  Alternative 

This  alternative  would  continue 
NRCS  administration  of  the  EWP 
program  as  it  is  now  carried  out.  Under 
this  alternative,  NRCS  will  not  make 
any  substantive  changes  in  its  role,  the 
mechanisms  for  review  of  projects 
before  funding  or  follow-up  after 
completion,  and  with  no  changes  in 
monitoring  of  exigency  and  non- 
exigency  situations. 

These  alternatives  are  beginning 
points  for  discussion  and,  based  upon 
comments  received,  modifications  may 
be  made  to  them  and  others  may  be 
added. 

Signed  in  Washington,  D.C,  on  September 
3, 1998. 

Lawrence  E.  Qark, 

Deputy  Chief  for  Programs. 

[PR  Doc.  98-24409  Filed  9-10-98;  8:45am] 
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ACTION:  Notification  of  a  new  system  of 
records. 


AMERICAN  BATTLE  IMONUMENTS 
COMMISSION 

Notification  of  a  New  System  of 
Records;  Privacy  Act 

AGENCY:  American  Battle  Monuments 
Commission. 


SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a),  the 
American  Battle  Monuments 
Commission  (ABMC)  is  publishing  a 
notice  of  a  new  system  of  records, 
"Fund  Raising  Solicitation  Files." 
DATES:  Persons  wishing  to  comment  on 
the  proposed  routine  use  must  do  so  by 
10  October  1998.  ABMC  has  sent  a 
report  of  a  New  System,  as  required  by 
5  U.S.C.  552a®  of  the  Privacy  Act,  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Government  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  on  1  September  1998  pursuant  to 
paragraph  4c  of  Appendix  I  to  OMB 
Circular  No.  A-130.  The  new  system 
will  be  effective  10  October  1998,  unless 
comments  dictate  otherwise. 
ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  LTC  Theodore  Gloukhoff.  Courthouse 
Plaza  n.  Suite  500.  2300  Clarendon 
Boulevard,  Arlington,  Virginia,  22201- 
3367.  Fax:  (703)  696-6666.  All 
comments  received  will  be  available  for 
public  inspection  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT:  LTC 
Theodore  Gloukhoff.  Courthouse  Plaza 
n.  Suite  500,  2300  Clarendon  Boulevard, 
Arlington,  Virginia.  22201-3367,  Tel- 
(703)  696-6908,  Fax:  (703)  696-6666. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Pub.  L.  103-32.  American  Battle 
Monuments  Commission  is  authorized 
to  solicit  and  accept  private 
contributions  for  the  establishment  of  a 
memorial  on  Federal  land  in  the  District 
of  Columbia  or  its  environs  to  honor 
members  of  the  Armed  Forces  who 
served  in  Worid  War  n  and  to 
commemorate  the  participation  of  the 
United  States  in  that  war.  ABMC 
proposes  to  establish  a  new  system  of 
records:  "Fund  Raising  Solicitation 
Files."  This  system  of  records  is  being 
established  in  order  to  record  responses 
to  requests  for  contributions,  actual 
contributions,  gift  acknowledgments 
and  general  information  provided  by 
contributors  in  memory  of  the  national 
World  War  D  effort. 
Theodore  Gloukhofit^ 
Director.  Personnel  and  Administration. 

American  Battle  Monuments 
Commission 

SYSTEM  NAME: 

Fund  Raising  Solicitation  Files. 

SYSrai  CLASSnCATKM: 

None. 
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SVSTBI  location: 

American  Battle  Monuments 
Commission,  Courthouse  Plaza  n,  Suite 
500.  2300  Clarendon  Boulevard, 
Arlington,  VA  22201. 

CATEOOWES  OF  MOtVUHJALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  respond  to  requests 
for  contributions  to  the  National  World 
War  n  Memorial. 

CATEOOMES  OF  RECORDS  IN  THE  SYSTEM: 

Records  documenting  contributions, 
gift  acknowledgments  and  information 
provided  by  contributors  in  memory  of 
the  national  effort  that  led  to  victory  in 
World  War  n. 

Authority  for  maintenance  of  the 
system:  36  U.S.C.  121,  et.  seq.,  generally 
and  Pub.  L.  103-32. 

PURPOSE(S): 

Records  are  maintained  for  the 
purpose  of  raising  funds  for  the 
construction  of  the  National  World  War 
n  Memorial  authorized  by  Pub.  L.  103- 
32. 


ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  ■<CLUD«NO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  maintained  in  this  system  of 
records  may  be  disseminated  as  a 
routine  use  of  such  record  as  follows: 

(1)  The  names,  addresses  and  other 
information  volimtarily  provided  by 
contributors  and  maintained  in  this 
system  are  used  to  by  the  Commission 
to  soUcit  funds  from  private  sources  for 
the  construction  of  the  National  World 
War  n  Memorial  authorized  by  Pub.  L. 
103-32  and  to  acknowledge  such 
contributions. 

(2)  The  records  may  be  made  available 
to  contractors  or  other  agents  of  the 
Commission  in  the  course  of 
comprehensive  fund  raising  efforts. 

(3)  A  record  may  be  disclosed  in 
response  to  a  court  subpoena,  to 
appropriate  parties  engaged  in  litigation 
or  in  preparation  of  possible  litigation 
such  as  potential  witnesses  for  the 
purpose  of  securing  their  testimony 
when  necessary  to  courts,  magistrate  or 
administrative  tribunals,  to  parties  and 
their  attorneys  for  the  purposes  of 
proceeding  with  litigation  or  settlement 
of  disputes,  to  individuals  seeking 
information  by  using  establishing 
discovery  procedures,  whether  in 
connection  with  civil,  criminal  or 
regulatory  proceedings. 

(4)  A  record  pertaining  to  an 
individual  may  be  disclosed  to  a 
congressional  office,  in  response  to  an 
inquiry  which  such  congressional  office 
presents  as  being  made  on  behalf  of,  and 
at  the  request  of,  that  individual. 


(5)  to  facilitate  processing  Freedom  of 
Information  and  Privacy  Act  requests  for 
these  records,  information  may  be 
disclosed  to  another  Federal  agency  to 
(a)  permit  a  decision  as  to  access. 
amendment  or  correction  of  records  to 
be  made  in  consultation  with  or  by  that 
agency,  or  (b)  verify  the  identity  of  an 
individual  or  the  accuracy  of 
information  submitted  by  an  individual 
who  has  requested  access  to,  or 
amendment  or  correction  of  records; 

(6)  information  may  be  released  to  the 
news  media  and  the  public  unless  it  is 
determined  that  release  would 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(7)  a  record  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  and  the  General 
Services  Administration  in  records 
management  inspections  conducted 
xmder  the  authority  of  44  U.S.C.  2904 
and  2906. 

STORAGE: 

Manual  records  are  stored  in  file 
cabinets  and  on  index  cards.  Automated 
records  are  stored  on  magnetic  disks. 
The  disks  are  stored  on  the  premises  of 
the  Commission  or  a  firm  contracted  by 
the  Commission  in  a  room  designated  as 
a  disk  library.  Two  hard  copy  printouts 
of  the  tapes  are  retained  by  the 
Commission  or  a  firm  contracted  by  the 
Commission  in  metal  cabinets  with  key 
locks. 


above.  Clearly  merit  the  envelope  and 
letter  "FOI/PA  Request"  and  provide  a 
return  address.  The  subject  of  the  record 
should  also  provide  his/her  full  name 
and  notarized  signature,  date  and  place 
of  birth,  or  other  information  which  may 
assist  in  locating  the  records  sought. 

CONTESTWO  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager  listed  above.  The 
request  should  clearly  state  what 
information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  firom 
individuals  voluntarily  making 
contributions  to  the  National  World  War 
n  Memorial  or  providing  information  on 
individuals  who  contributed  to  the  war 
effort. 
(FR  Doc.  98-24442  Filed  9-10-98;  8:45  am) 
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retrievabiuty: 

The  records  are  maintained  in 
alphabetical  order. 

SAFEGUARDS: 

Records  are  maintained  by  the 
Commission  or  its  contractor  so  as  to 
permit  access  only  to  employees  or 
others  acting  on  behalf  of  the 
Commission  who  have  a  need  to  know 
in  connection  with  their  duties. 

retention  and  disposal: 

The  records  are  updated  as 
contributions  are  made,  or  as  additional 
information  is  otherwise  received  from 
contributors  and  obsolete  names  and 
related  information  is  deleted. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Personnel  and 
Administration,  American  Battle 
Monuments  Commission,  Covulhouse 
Plaza  II.  Suite  500,  2300  Clarendon 
Boulevard  Arlington.  VA  22201 

notification  procedure: 

Contact  the  system  manager  listed 
above. 

RECORD  ACCESS  PROCEDURES: 

Submit  in  writing  all  requests  for 
access  to  the  system  manager  identified 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  collection;  conunent 

request. 


SUMMARY:  The  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  is  announcing  an  opportunity 
for  public  comment  on  the  proposed 
collection  of  certain  information  by  the 
agency.  Under  the  Paperwork  Reduction 
Act  of  1995,  Federal  agencies  are 
required  to  publish  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information,  and 
to  allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  requirements 
relating  to  the  annual  certification  of 
nonprofit  agencies  serving  people  who 
are  blind  (Form  403),  to  the  initial 
certification  of  nonprofit  agencies 
serving  people  with  severe  disabilities 
(Form  402),  and  to  record  maintenance. 
DATES:  Comments  must  be  submitted  on 
or  before  November  10. 1998. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Daniel  Werfel,  Desk  Officer 
for  the  Committee  for  Purchase,  Office 
of  Infonnation  and  Regulatory  Affairs. 


OfiBce  of  Management  and  Budget.  725 
17th  Street.  N.W..  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503.  Requests  for  information, 
including  copies  of  the  forms  and 
supporting  documentation,  should  be 
directed  to:  Beverly  L.  Milkman. 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled, 
Crystal  Gateway  3,  Suite  310, 1215 
Jefferson  Davis  Highway,  Arlington,  VA 
22202-4302.  (703)  603-7740. 

Title:  Annual  Certification-Qualified 
Nonprofit  Agency  Serving  People  Who 
Are  Blind  (Form  403). 
SUPPLEMENTARY  INFORMATION:  The 
Committed  has  an  annual  certification 
form  for  nonprofit  agencies  serving 
people  who  are  blind.  The  information 
included  on  the  form  is  required  to 
ensure  that  nonprofit  agencies 
participating  in  the  Committee's 
program  meet  the  requirements  of  41 
use  46-48C. 

Title:  Initial  Certification-Qualified 
Nonprofit  Agency  Serving  People  with 
Severe  Disabilities  (Form  402). 
SUPPLEMENTARY  INFORMATION:  The 
Conunittee  has  an  initial  certification 
form  for  nonprofit  agencies  serving 
people  who  have  severe  disabilities.  The 
information  included  on  the  form  is 
required  to  ensure  that  nonprofit 
agencies  seeking  to  participate  in  the 
Committee's  program  meet  the 
requirements  of  41  USC  46— 48c. 

Title:  Nonprofit  Agency 
Responsibilities. 

SUPPLEMENTARY  INFORMATION:  In  order  to 
meet  the  requirements  of  Public  Law 
92-28,  participating  nonprofit  agencies 
are  required  to  maintain  records  of  their 
blind  or  severely  disabled  direct  labor 
employees. 

Dated:  September  1, 1998. 
Beverly  L.  Milkman. 
,  Executive  Director. 

[FR  Doc.  98-24467  Filed  9-10-98;  8:45  am] 
BHXINa  CODE  tSSS-OI-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Ust;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  procurement 
list. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  oUier  severe  disabilities. 


EFFECTIVE  DATE:  October  13, 1998. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310. 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On 
January  16  and  July  24. 1998,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
pubUshed  notices  (63  FR  2658  and 
39812)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capabiUty  of 
qualified  nonprofit  agencies  to  provide 
the  conmiodities  and  service  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  v«ll 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O-Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Impulse  Merchandising  Program  (IMP) 
Shippers 
M.R.  11522 
M.R.  11577 
M.R.  11602 
M.R.  11618 
M.R.  11640 
M.R.  11668 
M.R.  11695 
M.R.  11696 


Service 

Furnishings  Management  Services.  Travis  Air 
Force  Base,  California 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Millonan. 
Executive  Director 

[FR  Doc.  98-24465  Filed  9-10-98;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to  and 
deletions  bom  procuremmit  list. 


SUMMARY:  The  Committee  has  received 
proposal(s)  to  add  to  the  Procurement 
List  commodities  and  ;iervices  to  be 
fiimished  by  nonprofit  agencies 
employing  persons  who  are  bUnd  or 
have  other  severe  disabihties,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
COiMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  13. 1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3.  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

U  the  Conunittee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  wrill  be  required  to 
procure  the  commodities  and  services 
listed  below  bom  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
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entities  other  than  the  small 
organizations  that  will  furpish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procvirement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 
Battleboard  Kit.  ID 


2590-01-392-0285 

2590-01-392-1565 

2590-01-392-1566 

2590-01-392-6898 

2590-01-394-2530 

2590-01-394-2531 

2590-01-394-2534 

2590-01-394-5635 

2590-01-394-5638 

2590-01-394-7635 

2590-01-394-7636 

2590-01-394-7838 

2590-01-394-8449 

2590-01-398-3172 

2590-01-398-3835 

2590-01-398-3841 

2590-01-398-5161 

2590-01-398-5163 

2590-01-398-6291 

2590-01-398-6718 

2590-01-398-6719 

2590-01-398-6722 

2590-01-398-7187 

2590-01-398-8072 

2590-01-399-1362 

2590-01-399-1935 

2590-01-399-2932 

2590-01-399-2936 

2590-01-399-2937 

2590-01-399-3840 

2590-01-399-5100 

2590-01-399-5863 

2590-01-399-6773 

2590-01-399-6774 

2590-01-399-7502 

2590-01-400-0372 


thru -0292 


thru  -5641 


thru  -3839 
thru  -3847 

thru  -5180 


thru -6749 
thru  -7198 
thru -8090 
thru  -1365 

thru  -2934 


thru  -5867 


2590-01-400-1809 
2590-01-400-1810 
2590-01-406-0481 
2590-01-411-2566 
2590-01-411-3170 
2590-01-411-3171 
2590-01-411-3172 
2590-01-411-3174 
2590-01-411-4390 
2590-01-411-4391 
2590-01-411-4393 
2590-01-420-2875 
2590-01-420-2877 
2590-01-420-2878 
2590-01-420-^5984 
2590-01-421-7060 
2590-01-421-7067 

NPA:  Crossroads  Rehabilitation  Center. 
Inc.,  Indianapolis.  Indiana 

Target 

6920-01-NSH-9020  thru  -9022 
(Requirements  for  Fort  Bragg,  NC) 
NPA:  Cumberland  Sheltered  Workshop. 
Fayetteville.  North  Carolina 

Red  Shop  Towels 

7920-01-454-1148 

NPA:  Winston-Salem  Industries  for  the 
Blind.  Winston-Salem.  North  Carolina 

Services 

Base  Supply  Center 
Vandenberg  Air  Force  Base.  Cahforma 
NPA:  Industries  for  the  Blind.  Inc., 
Milwaukee,  Wisconsin 

Janitorial/Custodial 

Basewide 

Fort  Detrick,  Maryland 
NPA:  Hagerstown  Goodwrill  Industries. 
Inc.,  Hagerstown.  Maryland 

Janitorial/Custodial 

Hill  City  Office  and  Shop 

Hill  City,  South  Dakota 

NPA:  Southern  Hills  Developmental 

Services,  Inc.,  Hot  Springs,  South 

Dakota 

Warehouse  Operation 

The  Dredge  WHEELER  Spare  Parts 

Warehouse,  400  Edwards  Avenue, 

Suite  F.  Harahan.  Louisiana 
NPA:  The  Lighthouse  for  the  Blind  in 

New  Orleans.  New  Orleans,  Louisiana 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  futxire 
contractors  for  the  commodities. 


3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  bom  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  bom  the 
Procxirement  List: 

Blackboard 


7110-00-843-7917 
7110-00-132-6650 

Rod  Straight,  Headless 
5340-01-102-4539 

Soap,  Toilet 

8520-00-228-0598 
8520-01-058-7463 
8520-00-141-2519 

■  Cap,  Garrison 

8405-01-232-5342 

8405-01-232-5341 

8405-01-232-5336 

8405-01-232-5335 

8405-01-232-5332 

8405-01-232-5331 

8405-01-232-5340 

8405-01-232-5333 

8405-01-232-5330 

8405-01-232-5339 

8405-01-232-5338 

8405-01-232-5337 

8405-01-232-5334 

8405-01-375-8987 

8405-01-375-8988 

8405-01-375-8989 

8405-01-375-8990 

8405-01-375-8991 

8405-01-375-8992 

8405-01-375-8993 

8405-01-375-8994 

8405-01-375-8995 

8405-01-375-8996 

8405-01-375-8997 

8405-01-375-8998 

8405-01-375-6999 

8405-01-232-5353 

8405-01-232-5350 

8405-01-232-5343 

8405-01-232-5349 

8405-01-232-5354 

8405-01-232-5348 

8405-01-232-5347 

8405-01-232-5344 

8405-01-232-5355 

8405-01-232-5352 

8405-01-232-5351 

8405-01-232-5346 

8405-01-232-5345 

8405-01-375-8974 

8405-01-375-8975 

8405-01-375-8976 
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8405-01-375-8977 

8405-01-375-8978 

8405-01-375-8979 

8405-01-375-8980 

8405-01-375-8981 

8405-01-375-8982 

8405-01-375-8983 

8405-01-375-8984 

8405-01-375-8985 

8405-01-375-6986 

Beverly  L.  Milkman. 

Execu  live  Director. 

[PR  Doc.  98-24466  Filed  9-10-98;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-670-827] 

Certain  Cased  Pencils  From  the 
People's  Republic  of  China:  Notice  of 
Preliminary  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  partial  rescission  of  antidumping 
duty  administrative  review. 


SUMMARY:  On  January  26. 1998,  the 
Department  of  Commerce  published  a 
notice  of  initiation  of  administrative 
review  of  the  antidiunping  duty  order 
on  certain  cased  pencils  bom  the 
People's  Republic  of  China  covering  the 
period  December  1, 1996  through 
November  30,  1997. 

We  are  now  rescinding  this  review  in 
part  with  respect  to  respondents  who 
had  no  shipments  of  the  subject 
merchandise  during  the  period  of 
review.  We  are  basing  our  preliminary 
results  on  "facts  available"  for  those 
companies  that  did  not  respond  to  our 
questionnaire.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  on  entries 
diuing  the  period. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argimients  in  this 
proceeding  are  requested  to  submit  with 
the  argument:  (1)  A  statement  of  the 
issue;  and  (2)  a  brief  summary  of  the 
argimient. 

EFFECTIVE  DATE:  September  11. 1998. 
FOR  FURTHER  INFORMATKM  CONTACT:  Jack 
Dulberger  or  Wendy  Frankel. 
Antidumping/Coxmtervailiiig  Duty 
Enforcement  Group  II.  Office  Four, 
Import  Administration.  U.S.  Department 


of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington.  D.C.  20230.  telephone 
(202)  482-5505  and  482-5849. 
respectively. 

SUPP1.EMENTARY  INFORMATION: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 

_    Agreements  Act  (URAA).  In  addition. 

-    imless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department)  regulations  are  to  the 
regulations  set  forth  at  19  CFR  part  351 
62  FR  27296  (May  19. 1997). 

Poriod  of  Review 

The  period  of  review  (POR)  is 
December  1, 1996  through  November 
.  30.  1997. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  cased  pencils  of  any  shape  or 
dimension  which  are  writing  and/or 
dravdng  instruments  that  feature  cores 
of  graphite  or  other  materials  encased  in 
wood  and/or  man-made  materials, 
.    whether  or  not  decorated  and  whether 
or  not  tipped  (e.g.,  with  erasers,  etc.)  in 
any  fashion,  and  either  sharpened  or 
unsharpened.  The  pencils  subject  to  this 
review  are  classified  under  subheading 
9609.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Specifically  excluded  fi-om  the  scope  of 
this  order  are  mechanical  pencils, 
cosmetic  pencils,  pens,  non-case 
crayons  (wax),  pastels,  charcoals,  and 
chalks.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this  review 
is  dispositive. 

Background 

On  December  28. 1994.  we  published 
an  antidimiping  duty  order  (see 
Antidumping  Duty  Order:  Certain  Cased 
Pencils  from  the  People's  Republic  of 
China.  59  FR  66909  (December  28. 
1994))  {Pencils  Order)  which  stated  that 
imports  of  the  two  producer/exporter 
combinations  identified  in  the  less-than- 
fair-value  (LTFV)  invesUgaUon  had 
margins  of  zero.  We  stated  in  the  Pencils 
Order  that  we  would  exclude  fitjm  the 
order  imports  of  subject  merchandise 
that  are  sold  by  China  First  Pencil 
Company.  Ltd.  (China  First)  or 
Guangdong  Provincial  Stationery  & 
Sporting  Goods  Import  and  Export 
Corporation  (Guangdong)  "and 
manufactured  by  the  producers  whose 


factors  formed  the  basis  for  the  zero 
margin"  (59  FR  at  66910).  Those 
exporter/producer  combinations  were 
identified  in  the  order  as:  (1)  China 
First/China  First,  and  (2)  Guangdong/ 
Shanghai  Three  Star  Stationery  Industry 
Corporation  (Three  Star). 

In  response  to  our  notice  of 
opportunity  to  request  administrative 
review  for  this  third  POR,  the  peUtioner, 
the  Writing  Instrument  Manufacturers 
Association,  Pencil  Section  (WIMA). 
requested,  by  letter  dated  December  29. 
1997.  that  the  Department  conduct  an 
administrative  review  of  China  First, 
Guangdong,  Three  Star,  and  others.  [See 
Letter  fi-om  WIMA  to  the  Department 

December  29. 1997  (WIMA  Request 
Letter)  at  2). 

On  January  26, 1998.  the  Department 
published  a  notice  of  initiation  of  an 
administrative  review  of  China  First. 
Guangdong.  Three  Star,  and  38  other 
potential  producers/exporters  named  by 
the  petitioner  in  its  review  request  (63 
FR  3702).  On  February  13. 1998.  we  sent 
a  questionnaire  to  each  of  the 
companies  for  which  the  petitioner 
requested  a  review,  including  China 
First.  Guangdong,  and  Three  Star.  We 
also  sent  a  questionnaire  to  the  Ministry 
of  Foreign  Trade  and  Economic 
Cooperation  requesting  its  assistance  in 
transmitting  the  questionnaire  to 
companies  for  which  we  lacked 
complete  addresses.  Several  of  the 
questioimaires  were  returned  to  the 
Department  by  the  carrier  service  as 
undeliverable  due  to  incorrect  or 
insufficient  addresses.  After  soliciting 
assistance  from  the  U.S.  Embassy  in 
Beijing,  we  re-sent  those  questionnaires 
in  April  and  May  1998  to  the  proper 
addresses.  ' 

With  respect  to  China  First,  pencils 
both  produced  and  exported  by  China 
First  were  originally  excluded  from  this 
order.  See  Pencils  Order  at  66910. 
However,  pursuant  to  litigation  brought 
to  challenge  the  Department's  final 
determination  in  the  original 
investigation  (Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cased  Pencils  From 
the  People's  Republic  of  China,  59  FR 
55625  (November  8, 1994)  (Pencils  Final 
Determination)),  the  Department  issued 
a  remand  determination  which  was 
subsequently  affirmed  by  the  U.S.  Court 
of  International  Trade  (OT).  See  Writing 
Instrument  Manufacturers  Ass'n  Pencil 
Section,  et  al.,  v.  United  States,  984  F. 
Supp.  629  (OT  1997)  (Writing 
Instrument  Manufacturers).  In  this 
remand  determination,  the  Department 
determined,  among  other  things,  that 
merchandise  exported  and  produced  by 
China  First  is,  in  fact,  covered  by  the 
order.  On  November  13, 1997.  the  OT 
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affinned  the  Department's  remand 
determination.  On  December  11, 1997, 
the  Department  published  its  notice  of 
court  decision.  See  Notice  of  Court 
Decision:  Certain  Cased  Pencils  from  the 
People's  Republic  of  China.  62  FR  65243 
(December  1 1 ,  1997)  (Notice  of  Court 

Decision).' 

On  March  13, 1998,  China  First  and 
Guangdong  responded  to  the 
Department's  February  13, 1998 
questionnaire.  Guangdong  stated  that  it 
had  "sold  no  subject  merchandise  to  the 
United  States"  during  the  FOR.  See 
Letter  from  Guangdong  to  the 
Department  (March  13, 1998)  at  2.  China 
First  stated  that  it  had  "sold  no  subject 
merchandise  manufactured  by  any  other 
producer  to  the  United  States,"  [i.e..  a 
producer  other  than  China  First),  during 
the  FOR.  See  Letter  from  China  First  to 
the  Department  (March  13, 1998)  (China 
First  Letter)  at  4.  At  the  same  time, 
China  First  and  Guangdong  requested 
that  the  Department  terminate  its  review 
of  these  companies,  arguing  that  they 
were  excluded  from  the  antidumping 
duty  order.  See  Letter  from  Guangdong 
to  the  Department  (March  13, 1998)  and 
Letter  from  China  First  to  the 
Department  (March  13. 1998).  We 
received  no  comment  on  the 
respondents'  request  from  the 

petitioner. 

After  due  consideration,  we  decided 
that  it  was  appropriate  to  continue  our 
review  of  China  First  and  Guangdong, 
concerning  producers  other  than  those 
specified  in  the  order  as  excluded 


'  In  its  Notice  of  Court  Decision,  the  Department 
stated: 

On  November  13. 1997,  the  QT  affirmed  the 
Department's  remand  determination.  In  its  decision 
in  Timken  Co.  v.  United  Sfofes.«93  F.2d  337  (Fed. 
Cir.  1990)  [Tiinkeni.  the  United  SUtes  Court  of 
Appeals  for  the  Federal  Circuit  held  that,  pursuant 
to  19  U.S.C.  section  1516a  (e).  the  Department  must 
publish  a  notice  of  a  court  decision  which  is  not 
"in  harmony"  with  a  Department  determination, 
and  must  suspend  liquidation  of  entries  pending 
"conclusive"  court  decision.  The  CITs  decision  in 
Writing  Instrument  Manufacturers  on  November  13, 
1997,  constitutes  a  decision  not  in  harmony  with 
the  Department's  final  affirmative  determination. 
Publication  of  this  notice  fulfills  the  Timken 
requirement.  Accordingly,  the  Department  will 
continue  to  suspend  liquidation  pending  the 
expiration  of  the  period  of  appeal,  or,  if  appealed, 
until  a  "conclusive"  court  decision.  In  addition, 
pursuant  to  the  affirmed  remand  results,  China  First 
is  no  longer  excluded  from  the  antidumping  duty 
order  issued  in  this  case  (Antidumping  Duty  Order: 
Certain  Cased  Pencils  from  the  People's  Republic  of 
China.  59  FR  66909  (December  28, 1994)). 
Therefore,  liquidation  shall  be  suspended  on 
entries,  or  withdrawals  from  warehouse,  for 
consumption  of  the  subject  merchandise  from 
China  First  effective  ten  days  from  the  date  of  the 
-   decision  in  Writing  Instrument  Manufacturers. 
Absent  an  appeal,  or,  if  appealed,  upon  a 
"conclusive"  court  decision  affirming  the  CTT's 
opinion,  the  Department  will  amend  the  final  LTFV 
determination  and  the  antidumping  duty  order  on 
certain  cased  pencils  from  the  PRC  to  reflect  the 
Department's  remand  results. 


exporter/producer  combinations,  in 
accordance  with  our  practice  in 
previous  reviews  of  this  order.  See 
Notice  of  Preliminary  Results  and 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review:  Certain  Cased 
Pencils  from  the  People's  Republic  of 
China,  62  FR  46945.  46946  (September 

5. 1997). 

We  note  that  China  First  also  stated  in 
its  March  13, 1998  letter  that  it  made  no 
entries  of  China  First-produced 
merchandise  between  November  23, 
1997  and  November  30, 1997.  See  China 
First  Letter  at  3.  As  we  stated  in  our 
Notice  of  Court  Decision,  we  instructed 
the  U.S.  Customs  Service  (Customs)  to 
commence  suspension  of  liquidation  of 
any  such  merchandise  effective 
November  23, 1997  pending  issuance  of 
a  final  and  conclusive  court  decision  on 
this  matter.  When  there  is  a  final  and 
conclusive  court  decision,  the 
Department  will  publish  an  amended 
final  determination  and  an  amended 
antidumping  duty  order,  as  appropriate. 
Because  the  Department  has  not  yet 
published  an  amended  order  with 
respect  to  entries  of  merchandise  both 
produced  and  exported  by  China  First, 
the  Department  currently  lacks 
authority  to  conduct  an  administrative 
review  of  any  such  entries. 

On  April  14, 1998,  we  sent  a 
questionnaire  to  Jinan  Pencil  Factory 
(Jinan),  a  company  named  in  WIMA's 
request  [see  WIMA  Request  Letter), 
setting  original  deadlines  of  May  8, 1998 
for  its  Section  A  questionnaire  response 
and  May  29, 1998  for  the  remainder  of 
its  response.  Jinan  later  requested,  and 
we  granted,  several  extensions  of  the 
deadline  for  submitting  its  response; 
ultimately,  we  granted  Jinan  an 
extension  to  June  30, 1998  for 
submitting  its  entire  response.  We 
granted  these  requests  for  extensions  of 
the  response  deadlines  in  an  attempt  to 
accommodate  Jinan,  because  of  the 
communication  complications  we 
encountered  with  Jinan  and  its  status  as 
a  first-time,  pro  se  respondent,  among 
other  factors.  [See  Memorandum  from 
Pencils  Team  Analyst  to  Holly  A.  Kuga. 
Senior  Director.  AD/CVD  Enforcement. 
Group  n,  June  9, 1998;  see  also  Letter 
from  Holly  A.  Kuga,  Senior  Director, 
AD/CVD  Enforcement,  Group  II,  to  Jinan 
Pencil  Factory,  June  18. 1998  (June  18. 
1998  letter)).  We  expressly  informed 
Jinan  that  June  30, 1998  would  be  its 
"absolute  final  deadline,"  due  to  the 
statutory  time  constraints  for  issuing 
these  preliminary  results  of  review, 
delays  we  had  earUer  encoimtered  in 
sending  questionnaires  to  respondents 
in  the  PRC.  and  the  previDus  time 
extensions  granted  to  Jinan.  See  June  18. 
1998  letter.  We  also  specified  that  any 


information  Jinan  submitted  after  that 
date  would  be  considered  untimely  and 
could  result  in  our  applying  facts 
available  (FA)  for  the  preliminary 
results  of  this  review  for  Jinan.  Id. 
Because  we  received  no  questionnaire 
response  bom  Jinan,  we  have 
determined  that  we  must  resort  to  FA 
for  Jinan  pursuant  to  section  776(a)  of 
the  Act.  [See  "Facts  Available"  section, 
below). 


Federal  Register/Vol.  63.  No.  176/Friday.  September  11.  1998 /Notices 


48699 


Rescission 

In  response  to  respondents'  assertions 
of  having  sold  no  subject  merchandise 
that  entered  the  United  States  during 
the  POR.  we  sought  to  determine 
whether,  during  the  POR.  China  First 
exported  pencils  that  entered  the  United 
States  during  the  POR  that  were 
manufactured  by  producers  other  than 
China  First,  and  whether  Guangdong 
exported  pencils  that  entered  the  United 
States  during  the  POR  that  were 
manufactured  by  producers  other  than 

liiree  Star. 

In  order  to  make  our  determination, 
we  conducted  a  query  of  the  Customs 
database  and  foimd  no  information  that 
contradicted  the  claim  made  by 
respondents  that  no  subject 
merchandise  manufactured  by 
producers  other  than  China  First  or 
Tliree  Star  was  shipped  by  the  exporters 
China  First  and  Guangdong, 
respectively,  to  the  United  States  during 
the  POR.  [See  Decision  Memorandum 
Regarding  Whether  China  First  and 
Guangdong  Should  be  Considered  Non- 
Shippers  in  this  Review  from  Case 
Analyst  to  Holly  Kuga,  dated  September 
1, 1998).  Based  on  this  information,  we 
have  determined  to  rescind  this  review 
with  respect  to  China  First  and 
Guangdong.  See  19  CFR  351.213(d)(3). 

Facts  Available 

Section  776(a)(1)  of  the  Act  mandates 
that  the  Department  use  FA  if  necessary 
information  is  not  available  on  the 
record  of  an  antidxmiping  proceeding.  In 
addition,  section  776(a)(2)  of  the  Act 
mandates  that  the  Department  use  FA 
where  an  interested  party  or  any  other 
person:  (A)  withholds  information 
requested  by  the  Department;  (B)  fails  to 
provide  requested  information  by  the 
requested  date  or  in  the  form  and 
manner  requested;  (C)  significantly 
impedes  an  antidumping  proceeding;  or 
(D)  provides  information  Uiat  cannot  be 
verified.  In  this  case,  all  of  the  named 
respondents,  other  than  China  First  and 
Guangdong,  failed  to  respond  to  the 
Department's  questionnaire.  Where  the 
Department  must  base  the  entire 
dumping  margin  for  a  respondent  in  an 
administrative  review  on  FA  because 
that  respondent  failed  to  cooperate  by 


not  acting  to  the  best  of  its  ability, 
section  776(b)  authorizes  the 
Department  to  use  an  inference  adverse 
to  die  interests  of  that  respondent  in 
choosing  FA.  Section  776(b)  also 
authorizes  the  Department  to  use  as 
adverse  FA  information  derived  from 
the  petition,  the  final  determination  in 
the  investigation,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 
Information  from  prior  segments  of  a 
proceeding  constitutes  secondary 
information.  Section  776(c)  of  the  Act 
provides  that  the  Department  shall,  to 
the  extent  practicable,  corroborate 
secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  Statement  of 
Administrative  Action  (SAA)  (H.  Doc. 
316, 103d  Cong.,  2nd  Sess.  870) 
provides  that  "corroborate"  means  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value.  The  SAA,  at  page 
870,  clarifies  that  the  petition  is 
"secondary  information." 

As  noted  above,  various  exporters, 
including  Jinan,  of  certain  cased  pencils 
from  the  PRC  failed  to  respond  to  our 
questionnaire  [see  "Background" 
section  of  this  notice).  Therefore,  we 
considered  these  exporters  to  have 
failed  to  cooperate  by  not  acting  to  the 
best  of  their  ability  to  comply  with  the 
Department's  requests  for  information. 
Therefore,  we  preliminarily  decided  to 
use  adverse  FA  with  respect  to  Jinan 
and  all  other  non-responding  exporters, 
in  accordance  with  section  776(b)  of  the 
Act.  See  Memorandum  from  Pencils 
Team  Analyst  to  Holly  A.  Kuga  Senior 
Director.  AD/CVD  Enforcement.  Group 
II.  July  18,  1998  (July  18, 1998 
Memorandum)  at  3.  Further,  these 
exporters,  together  with  all  other 
exporters  that  have  not  established  they 
are  entitled  to  a  separate  rate,  are 
presumed  to  be  imder  common 
government  control  and,  therefore, 
receive  a  single  PRC-wide  rate. 
Consequently,  we  are  basing  the  PRC- 
wide  rate  on  adverse  FA,  in  accordance 
with  section  776(b)  of  the  Act. 

For  the  preliminary  results  of  this 
review,  we  determine  it  appropriate  to 
use,  as  adverse  FA.  the  petition  rate 
(which  was  the  basis  for  the  PRC-wide 
rate  in  the  LTFV  investigation),  as 
amended  by  our  August  1995  remand 
determination,  of  53.65  percent.  This  is 
consistent  with  our  decision  in  the 
amended  final  results  of  the  first 
administrative  review  and  the  final 
results  of  the  second  administrative 
review  of  this  order.  See  Certain  Cased 
Pencils  From  the  People's  Republic  of 
China;  Amended  Final  Results  of 
Antidumping  Duty  Administrative 


Review,  62  FR  36491  (July  8, 1997) 
(Pencils  Amended  Final);  see  also 
Certain  Cased  Pencils  From  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  63  FR  779  (January  7. 1998). 
Further,  we  determined  this  rate  to  be 
corroborated  based  oti.  our  analysis  in 
the  previous  segment  of  the  proceeding 
[see  Pencils  Amended  Final,  62  FT?  at 
36492).  There  is  no  new  information  in 
the  record  of  the  instant  proceeding  to 
lead  us  to  re-examine  this  issue. 

Accordingly,  we  are  applying  a  single 
dumping  rate— the  PRC-wide  rate 
established  in  the  Pencils  Amended 
Final— to  all  exporters  in  the  PRC, 
except  for  China  First  and  Guangdong, 
as  discussed  above,  and  Shanghai 
Foreign  Trade  Corporation,  an  exporter 
which  was  previously  determined  to  be 
entitled  to  a  separate  rate  and  for  which 
the  petitioner  did  not  request  an 
administrative  review. 

The  weighted-average  dumping 
margin  is  as  follows: 


Manufacturer/producer/ex- 
porter 

Weighted-av- 
erage margin 
percentage 

PRC-wkte  Rate 

53  65 

Parties  to  this  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  [see  section 
351.224(b)  of  the  Department's 
regulations).  In  accordance  with  section 
351.310(c)  of  the  Department's 
regulations,  any  interested  party  may 
request  a  hearing  within  30  days  of 
publication  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  44  days  after 
the  publication  of  this  notice,  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  case  briefs  within  30  days 
of  the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  may 
be  filed  not  later  than  35  days  after  the 
date  of  publication.  See  sections 
351.309  and  351.310  of  the 
Department's  regulations.  The 
Department  vtdll  pubhsh  a  notice  of 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments,  not  later  than  120  days  after 
the  date  of  publication  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  We 
intend  to  issue  assessment  instructions 
to  Customs  for  the  exporters  subject  to 
this  review  based  on  the  dumping  rate 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs.  Further,  the  following  deposit 


requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  certain  cased  pencils  frt)m  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  all  Chinese  exporters, 
except  for  China  First,  Guangdong,  and 
SFTC,  will  be  the  rate  established  in  the 
final  results  of  this  review;  (2)  for 

merchandise  exported  by  SFTC,  China 
First  (with  respect  to  merchandise 
produced  by  anyone  other  than  China 
First),  and  Guangdong  (with  respect  to 
merchandise  produced  by  anyone  other 
than  Three  Star),  the  cash  deposit  rate 
vwU  continue  to  be  the  most  recent  rate 
published  in  the  determination  or  final 
results  for  that  firm;  and  (3)  for  non-PRC 
exporters  of  subject  merchandise  bom 
the  PRC,  the  cash  deposit  rate  will  be 
the  rate  of  their  suppliers.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  noUce  serves  as  9  preliminary 
reminder  to  importers  of  their 
responsibility  under  section  351.402(f) 
of  the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  FOR.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice, 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  section  1675(a)(1)). 
section  777(i)  of  the  Act  (19  U.S.C. 
section  1677f(i)).  and  19  CFR  351.221. 

Dated:  September  1, 1998. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  98-24487  Filed  9-10-98;  8:45  am] 
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action:  Notice  of  preliminary  results  of 
antidxxmping  duty  administrative 
review. 

summary:  In  response  to  a  request  from 
respondents,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidvimping  duty  order  on  oil 
country  tubular  goods  ("OCTG")  from 
Mexico.  The  review  covers  two 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States  and 
the  period  August  1. 1996  through  July 
31, 1997.  We  preUminarily  determine 
that  sales  have  not  been  made  below 
normal  value  ("NV").  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  based  on  the 
difference  between  export  price  ("EP") 
or  constructed  export  price  ("CEP")  and 

NV. 

Interested  parties  are  invited  to 
comment  on  these  preUminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argvmient  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the  argument 
(no  longer  than  five  pages,  including 
footnotes). 

EFFECTIVE  DATE:  September  11, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Drury,  Nancy  Decker  or  Linda  Ludwig, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230;  telephone 
(202)  482-3208  (Drury).  (202)  482-0196 
(Decker),  (202)  482-3833  (Ludwig). 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  Part  351  (62  FR  27296,  May  19. 
1997). 

Background  - 

The  Department  of  Commerce 
published  a  final  determination  of  sales 
at  less  than  fair  value  for  OCTG  from 
Mexico  on  June  28, 1995  (60  FR  33567). 
and  subsequently  published  the 
antidumping  duty  order  on  August  11, 
1995  (60  FR  41056).  The  Department  of 
Commerce  published  a  notice  of 
"Opportunity  To  Request 
Administrative  Review"  of  the 


antidiunping  order  for  the  1996/1997 
review  period  on  August  4, 1997  (62  FR 
41925).  Upon  receiving  requests  for 
administrative  review  from  two 
respondents,  Hylsa  S.A.  de  C.V. 
("Hylsa")  and  Tubos  de  Acero  de 
Mexico.  S.A.  ("TAMSA")„we  initiated  a 
review  on  September  25. 1997  (62  FR 
50292). 

Under  Section  751(a)(3)(A)  of  the  Act. 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  March  19. 1998,  the 
Department  extended  the  time  limits  for 
these  preliminary  results  to  August  31. 
1998.  See  Oil  Country  Tubular  Goods 
from  Mexico;  Extension  of  Time  Limits 
for  Antidumping  Duty  Administrative 
Review  (63  FR  14422.  March  25. 1998). 

Duty  Absorption 

On  October  2, 1997.  Maverick  Tube 
Corporation,  Lone  Star  Steel  Company, 
and  IPSCO  Tubulars,  Inc.  requested  that 
the  Department  determine,  with  respect 
to  Hylsa.  whether  antidumping  duties 
had  been  absorbed  during  the  POR.  On 
October  23, 1997.  North  Star  Steel  Ohio 
requested  that  the  Department 
determine,  with  respect  to  TAMSA. 
whether  antidumping  duties  had  been 
absorbed  during  the  POR.  Section 
751(a)(4)  of  the  Act  provides  for  the 
Department,  if  requested,  to  determine 
during  an  administrative  review 
initiated  two  or  four  yeare  after  the 
publication  of  the  order,  whether 
antidiunping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter,  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  Because  this  review  was 
initiated  two  years  after  the  publication 
of  the  order,  we  will  make  a  duty 
absorption  determination  in  this 
segment  of  the  proceeding. 

Since  we  have  preliminarily 
determined  that  there  are  no  dumping 
margins  for  the  respondents  with 
respect  to  its  U.S.  sales,  we  also 
preliminarily  determine  that  there  is  no 
duty  absorption.  As  our  analysis  of  the 
dumping  margin  may  be  modified  in 
oiu-  final  results,  if  interested  parties 
wish  to  submit  evidence  that  the 
unaffiliated  purchasers  in  the  United 
States  will  pay  any  ultimately  assessed 
duty  charged  to  affiliated  importers, 
they  must  do  so  no  later  than  15  days 
after  publication  of  these  preliminary 
results.  This  information  would  be 
considered  by  the  Department  if  we 
determine  in  our  final  results  that  there 
are  diunping  margins  on  certain  U.S. 
sales. 


In  this  case,  both  TAMSA  and  Hylsa 
sold  to  the  United  States  through 
importers  that  are  affiliated  vrithin  the 
meaning  of  section  751(a)(4)  of  the  Act. 
We  preliminarily  determine  that  there  is 
a  no  dumping  margin  for  either 
TAMSA's  sales  or  Hylsa's  sales  during 
the  POR. 

Scope  of  the  Review 

Imports  covered  by  this  review  are  oil 
country  tubular  goods,  hollow  steel 
products  of  circular  cross-section, 
including  oil  well  casing,  tubing,  and 
drill  pipe,  of  iron  (other  than  cast  iron) 
or  steel  (both  carbon  and  alloy),  whether 
seamless  or  welded,  whether  or  not 
conforming  to  American  Petroleum 
Institute  (API)  or  non-API 
specifications,  whether  finished  or 
unfinished  (including  green  tubes  and 
limited  service  OCTG  products).  This 
scope  does  not  cover  casing,  tubing,  or 
drill  pipe  containing  10.5  percent  or 
more  of  chromium.  The  OCTG  subject  to 
this  order  are  cxurently  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
numbers:  7304.20.10.10.  7304.20.10.20. 
7304.20.10.30.  7304.20.10.40, 
7304.20.10.50,  7304.20.10.60. 
7304.20.10.80.  7304.20.20.10. 
7304.20.20.20,  7304.20.20.30. 
7304.20.20.40.  7304.20.20.50, 
7304.20.20.60,  7304.20.20.80, 
7304.20.30.10.  7^04.20.30.20. 
7304.20.30.30.  7304.20.30.40. 
7304.20.30.50.  7304.20.30.60. 
7304.20.30.80.  7304.20.40.10. 
7304.20.40.20.  7304.20.40.30. 
7304.20.40.40.  7304.20.40.50. 
7304.20.40.60.  7304.20.40.80. 
7304.20.50.15,  7304.20.50.30. 
7304.20.50.45.  7304.20.50.60. 
7304.20.50.75,  7304.20.60.15. 
7304.20.60.30.  7304.20.60.45. 
7304.20.60.60.  7304.20.60.75. 
7304.20.70.00,  7304.20.80.30, 
7304.20.80.45,  7304.20.80.60. 
7305.20.20.00.  7305.20.40.00. 
7305.20.60.00,  7305.20.80.00. 
7306.20.10.30,  7306.20.10.90. 
7306.20.20.00,  7306.20.30.00. 
7306.20.40.00.  7306.20.60.10. 
7306.20.60.50.  7306.20.80.10.  and 
7306.20.80.50. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 
The  Department  has  determined  that 
couplings,  and  coupling  stock,  are  not 
within  Ae  scope  of  the  antidumping 
duty  order  on  OCTG  from  Mexico.  See 
Letter  to  Interested  Parties;  Final 
Affirmative  Scope  Decision,  August  27. 
1998. 


Period  of  Review 

The  review  covers  the  period  August 
1. 1996  through  July  31, 1997.  The 
Department  is  conducting  this  review  in 
accordance  within  section  751  of  the 
Act.  as  amended. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  information  provided 
by  both  Hylsa  and  TAMSA  (sales  and 
cost)  using  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufacturer's  facilities  and  the    ■ 
examination  of  the  relevant  sales  and 
financial  records. 

•     Our  verification  results  are  outlined 
in  the  public  versions  of  the  verification 
reports. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act.  we  considered  all  products 
produced  by  the  respondents,  covered 
by  the  description  in  the  Scope  of  the 
Review  section,  above,  and  sold  in  the 
home  market  during  the  period  of 
review  (POR).  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  most  similar 
foreign  like  product  on  the  basis  of  the 
characteristics  listed  in  the 
Department's  September  16. 1997 
questionnaires  or  to  constructed  value 
("CV"). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  TAMSA  and 
Hylsa  were  made  at  less  than  fair  value 
("LTFV"),  we  compared  the  EP  or  CEP 
to  the  NV.  as  described  in  the  EP,  CEP, 
and  NV  sections  of  this  notice,  below. 
In  accordance  with  section 
777A(d){l)(A)(i)  of  the  Act,  we 
compared  EPs  or  CEPs  to  weight- 
averaged  NVs. 

Hylsa  reported  that  it  had  no  viable 
home  market  or  third  country  sales 
during  the  POR.  Therefore,  for  Hylsa  we 
used  CV  for  NV.  See  the  NV  section  of 
this  notice,  below,  for  further 
discussion. 

United  States  Price  (USP) 

TAMSA 

In  its  response  to  the  Department. 
TAMSA  claimed  that  its  sales  to  the 
United  States  were  EP  sales.  After 
careful  examination  of  the  record,  and 
based  upon  our  analysis  using  the  three- 
pronged  test  defined  below,  the 
Department  has  preliminarily 
determined  to  treat  TAMSA's  U.S.  sales 
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as  CEP  sales,  as  defined  in  section 
772(b)  of  the  Act.  See  Analysis 
Memorandum  for  TAMSA  for  a  further 
discussion. 

Pursuant  to  section  772(a)  and  (b)  of 
the  Act  (19  U.S.C.  §  1677a(a)  and  (b)),  an 
EP  sale  is  a  sale  of  merchandise  for 
export  to  the  United  States  made  prior 
to  importation,  and  a  CEP  sale  is  a  sale 
made  in  the  United  States  before  or  after 
importation.  In  determining  whether  the 
sales  activity  of  a  U.S.  subsidiary  rises 
to  such  a  level  that  a  sale  also  involving 
the  producer  or  exporter  outside  the 
United  States  vkill  be  considered  a  CEP 
sale,  the  Department  has  examined  the 
followring  criteria:  (1)  Whether  the 
merchandise  was  shipped  directly  from 
the  manufacturer  to  the  imaffiliated  U.S. 
customer  (rather  than  being  introduced 
into  the  inventory  of  the  U.S.  affifiate). 
(2)  whether  this  was  a  customary 
commercial  channel  between  the  parties 
involved;  and  (3)  whether  the  function 
of  the  U.S.  affiliate  is  limited  to  that  of 
a  "processor  of  sales-related 
docimientation"  and  a  "communication 
link"  vdth  the  unaffiliated  U.S.  buyer. 
See,  e.g..  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
Canada:  Final  Results  of  Antidumping 
Duty  Administrative  Review  ("Canadian 
Steer],  63  Fed.  Reg.  12725,  12738 
(March  16, 1998). 

In  the  Canadian  Steel  case,  the 
Department  clarified  its  interpretation  of 
the  third  prong  of  this  test,  as  follows. 
"Where  the  factors  indicate  that  the 
activities  of  the  U.S.  affiliate  are 
ancillary  to  the  sale  (e.g..  arranging 
transportation  or  customs  clearance, 
invoicing),  we  treat  the  transactions  as 
EP  sales.  Where  the  U.S.  affiliate  has 
more  than  an  incidental  involvement  in 
making  sales  (e.g.,  solicits  sales, 
negotiates  contracts  or  prices)  or 
providing  customer  support,  we  treat 
the  transactions  as  CEP  sales."  Id. 
Based  on  our  examination  of  the 
record,  TAMSA's  U.S.  affiliate  (Siderca 
Corp.)  has  more  than  an  incidental 
involvement  in  making  sales  or 
providing  customer  support.  Siderca 
Corp.  has  an  exclusive  export  agent 
agreement  to  distribute  TAMSA 
merchandise  in  the  U.S.,  Siderca  Corp. 
solicits  sales,  and  matches  customer 
orders  to  TAMSA's  production  or 
inventory.  Siderca  Corp.  invoices  the 
U.S.  customer,  and  receives  payment. 
Siderca  Corp  pays  for  import  charges  as 
well  as  insurance  for  the  merchandise. 
Conversely.  TAMSA  does  not 
communicate  directly  with  the 
customer.  Only  Siderca  Corp. 
communicates  vdth  the  customer.  Based 
on  these  facts,  it  is  clear  that  the  U.S. 
affiliate  has  more  than  an  incidental 


involvement  in  making  these  sales. 
Since  the  sales  in  question  do  not  meet 
the  third  prong  of  the  test  for  indirect  EP 
sales  described  above,  we  need  not 
consider  the  other  two  prongs.  Based  on 
our  analysis,  we  are  treating  TAMSA's 
U.S.  transactions  as  CEP  sales. 

We  based  CEP  on  the  delivered  price 
to  affiliated  customers  in  the  United 
States.  We  made  adjustments,  where 
applicable,  for  movement  expenses 
(U.S.  inland  freight,  U.S.  brokerage  and 
handling  expenses,  and  U.S.  customs 
duties),  credit  expenses,  and  indirect 
selling  expenses  that  were  associated 
with  economic  activity  in  the  United 
States.  Finally,  we  made  an  adjustment 
for  CEP  profit  in  accordance  with 
secUon  772(d)(3)  of  the  Act. 


Hylsa 

We  used  EP  in  accordance  with 
section  772(a)  of  the  Act  because  the 
subject  merchandise  was  sold  to 
unaffiliated  customers  before 
importation  and  the  CEP  methodology 
was  not  indicated  by  the  facts  on  the 
record.  While  Hylsa  did  sell  the  subject 
merchandise  through  a  U.S.  affifiate.  we 
found  the  following  fact  pattern  when 
applying  the  three-prong  test.  First,  the 
merchandise  was  shipped  directly  from 
the  manufacturer  to  the  unaffiUated  U.S. 
customer  and  was  not  introduced  into 
the  inventory  of  the  U.S.  affiliate. 
Concerning  the  second  prong  of  the  test, 
the  Court  of  International  Trade  has 
recognized  that  if  a  majority  of  a 
company's  sales  are  not  warehoused  by 
the  U.S.  affiliate,  this  indicates  that  the 
direct  shipments  of  merchandise  were  a 
customary  commercial  channel  of  trade. 
E.I.  Du  Pont  de  Nemours  6-  Co..  Inc.  v. 
United  States.  841  F.  Sup.  1237. 1248- 
50  (1993).  The  majority  of  Hylsa's  sales 
are  not  warehoused  by  the  United  States 
affiliate.  Finally,  as  to  the  third  prong  of 
the  test,  we  found  that  the  functions  of 
Hylsa's  U.S.  affiliate  are  limited  to  that 
of  "processor  of  sales-related 
documentation"  in  connection  with  the 
unaffiliated  U.S.  buyer.  We  found  that 
Hylsa  communicates  directly  with  the 
imaffiliated  customer,  sets  the  price, 
and  pays  for  all  related  expenses.  The 
affihate's  role  is  confined  to  issuing  aa^ 
invoice  and  collecting  payment. 
Therefore,  we  preliminarily  conclude 
that  Hylsa's  sales  of  subject 
merchandise  to  the  U.S.  are  EP  sales. 
We  calculated  EP  based  on  packed, 
prepaid  or  delivered  prices  to  customers 
in  the  United  States.  We  made 
adjustments,  where  apphcable.  for 
movement  expenses  (U.S.  inland  fi«ight. 
U.S.  brokerage  and  handling  expenses, 
and  U.S.  Customs  duties). 

Based  on  findings  at  verification,  we . 
have  adjusted  Hylsa's  reported  credit 
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expense.  We  found  that  the  rate  used  to 
calculate  the  credit  expense  had  been 
understated  due  to  the  exclusion  of  a  tax 
expense.  We  instead  have  used  the 
weighted  average  of  Hylsa's  short-term 
borrowings  for  the  POR  plus  an  amount 
equal  to  the  tax  expense.  See  Analysis 
Memorandiun  for  Hylsa  for  further 
details. 

Normal  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  OCTG  in  the 
home  market  ("HM")  to  serve  as  a  viable 
basis  for  calculating  NV,  we  compared 
the  volume  of  home  market  sales  of 
subject  merchandise  to  the  volvune  of 
subject  merchandise  sold  in  the  United 
States,  in  accordance  with  section 
773(aKl)(C)oftheAct. 

TAMSA 

TAMSA's  aggregate  volume  of  HM 
sales  of  the  foreign  like  product  was 
greater  than  five  percent  of  its  respective 
aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise.  Therefore,  for 
TAMSA.  we  have  based  NV  on  HM 
sales.  We  made  adjustments  to  NV  for 
HM  inland  freight,  discounts,  credit 
expenses,  warehousing  expenses, 
packing,  and  warranty  expenses. 

Based  on  our  findings  at  verification, 
we  made  adjustments  to  the  reported 
values  for  direct  selling  expenses.  See 
Analysis  Memorandum  for  further 
discussion. 

Cost  of  Production  Analysis 

Because  the  Department  found  sales 
below  cost  for  TAMSA  in  the 
comparison  market  during  the  last 
completed  segment  of  the  proceeding, 
we  initiated  a  cost  of  production 
("COP")  analysis.  We  conducted  the 
COP  analysis  as  described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  weighted- 
average  COP,  by  model,  based  on  the 
sum  of  the  cost  of  materials,  fabrication 
and  general  expenses,  and  packing 
costs.  We  relied  on  the  submitted  COPs, 
except  in  the  following  specific 
instances  where  the  submitted  costs 
were  not  appropriately  quantified  or 
valued. 

We  made  the  following  company- 
specific  adjustments  to  the  submitted 
costs.  See  Analysis  Memorandum  for  a 
further  discussion. 

1.  We  revised  TAMSA's  depreciation 
expense  to  allocate  the  year  end 
adjustment  evenly  throughout  1996.  See 
Cost  Verification  Report  fi-om  Theresa  L. 
Caherty  and  Michael  P.  Harrison  to 
Christian  B.  Marsh  dated  August  24, 
1998. 


2.  For  products  which  were  not 
produced  diuing  the  POR,  we  used  the 
COP  for  the  period  in  which  the 
products  were  produced. 

3.  We  calculated  TAMSA's  FOH  2  and 
FOH  3  expense  allocation  using  a 
percentage  of  standard  costs.  See 
Analysis  Memorandum  for  further 
discussion. 

4.  We  revised  TAMSA's  general  and 
administrative  expense  rate  to  include 
the  mandatory  employee  profit  sharing 
contribution. 

5.  We  revised  TAMSA's  net  financial 
expense  to  include  the  premium  paid  to 
retire  its  debentures  and  to  allocate 
expenses  between  short-term  and  long- 
term  liabilities. 

B.  Test  of  Home  Market  Prices 

We  used  respondent's  weighted- 
average  COP  for  the  period  August  1, 
1996  to  July  31, 1997.  We  compared  the 
weighted-average  COP  figures  to  home 
market  sales  of  the  foreign  like  product 
as  required  under  section  773(b)  of  the 
Act.  In  determining  whether  to 
disregard  home-market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  (1)  vrithin  an  extended  period 
of  time,  such  sales  were  made  in 
substantial  quantities,  and  (2)  such  sales 
were  made  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time.  On  a  product- 
specific  basis,  we  compared  the  COP  to 
the  home  market  prices,  less  any 
applicable  movement  charges,  rebates, 
and  discounts. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C). 
where  less  than  20  percent  of  TAMSA's 
sales  of  a  given  product  were  at  prices 
less  than  the  COP,  we  did  not  disregard 
any  below-cost  sales  of  that  product 
because  we  determined  that  the  below- 
cost  sales  were  not  made  in  ''substantial 
quantities."  Where  20  percent  or  more 
of  respondent's  sales  of  a  given  product 
diuing  the  POR  were  at  prices  less  than 
the  COP,  we  determined  such  sales  to 
have  been  made  in  "substantial 
quantities"  within  an  extended  period 
of  time  in  accordance  with  section 
773(b)(2)(B)  of  the  Act.  We  also 
determined  that  such  sales  were  also  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act; 
therefore,  we  disregarded  the  below-cost 
sales. 

D.  Calculation  of  CV 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  TAMSA's  cost  of  materials, 
fabrication,  SG&A,  U.S.  packing  costs. 


and  interest  expenses  as  reported  and  a 
calculated  profit.  In  accordiance  with 
section  773(e)(2)(A)  of  the  Act,  we  based 
SG&A  and  profit  on  the  amounts 
incurred  and  realized  by  the  respondent 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country.  For 
selling  expenses,  we  used  the  wei^ted- 
average  home  market  selling  expenses. 
Hylsa.  Hylsa  reported  that  it  had  no 
viable  home  or  third  country  market 
during  the  POR.  Therefore,  in 
accordance  with  section  773(a)(4)  of  the 
Act,  we  based  NV  for  Hylsa  on  CV.  In 
accordance  with  section  773(e)(1)  of  the 
Act,  we  calculated  CV  based  on  the  svun 
of  the  costs  of  materials,  labor, 
overhead,  SG&A,  profit,  interest 
expenses,  and  U.S.  packing  costs.  We 
adjusted  SG&A,  packing  and  cost  of 
manufacture  ("COM")  based  on  our 
findings  at  verification.  See  analysis 
memorandum  for  further  information. 

Section  773(e)(2)(A)  states  that  SG&A 
and  profit  are  to  be  based  on  the  actual 
amounts  incurred  in  connection  with 
sales  of  a  foreign  like  product.  In  the 
event  such  data  is  not  available,  section 
773(e)(2)(B)  of  the  Act  sets  forth  three 
alternatives  for  computing  profit  and 
SG&A  without  establishing  a  hierarchy 
or  preference  among  the  alternative 
methods.  The  alternative  methods  are: 
(1)  Calculate  SG&A  and  profit  incurred 
by  the  producer  based  on  the  sale  of 
merchandise  of  the  same  general  type  as 
the  exports  in  question;  (2)  average 
SG&A  and  profit  of  other  producers  of 
the  foreign  like  product  for  sales  in  the 
home  market;  or  (3)  any  other 
reasonable  method,  capped  by  the 
amount  normally  realized  on  sales  in 
the  foreign  country  of  the  general 
category  of  the  products.  In  addition, 
the  Statement  of  Administrative  Action 
("SAA")  states  that,  if  the  Department 
does  not  have  the  data  to  determine 
amoimts  for  profit  vmder  alternatives 
one  and  two,  or  a  profit  cap  imder 
alternative  three,  it  still  may  apply 
alternative  three  (without  the  cap)  on 
the  basis  of  the  "facts  available."  SAA 
at  841. 

In  this  case,  since  Hylsa  did  not  have 
a  viable  home  market  or  third  country 
market  for  this  product,  we  based 
Hylsa's  SG&A  and  profit  values  on  the 
following  methodology.  For  profit  and 
SG&A  expenses,  we  used  data  from 
Hylsa's  financial  statements.  We  based 
our  profit  calculations  on  the  income 
statement  of  the  tubular  products 
division  of  Hylsa,  and  SG&A  on  Hylsa's 
consolidated  financial  statement.  See 
Analysis  Memorandvun  for  farther 
discussion. 


There  were  no  allegations  of  below- 
cost  sales  for  Hylsa  during  this  POR. 
Consequently,  we  did  not  initiate  a  COP 
analysis  for  Hylsa. 

Price  to  CV  Comparisons 

Where  we  compared  CV  to  EP  for 
Hylsa,  we  increased  CV  by  U.S.  credit 
expenses  pursuant  to  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
§351.410(a)(c). 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(A)  of  the  Act,  and  the  SAA  at 
pages  829-831,  to  the  extent  practicable, 
the  Department  will  calculate  NV  based 
on  sales  at  the  same  level  of  trade  (LOT) 
as  the  U.S.  sale  (either  EP  or  CEP). 
When  there  are  no  sales  in  the 
comparison  market  at  the  same  LOT  as 
the  U.S.  sale(s),  the  Department  may 
compare  sales  in  the  U.S.  and  foreign 
markets  at  a  different  LOT,  and  adjust 
NV  if  appropriate.  The  NV  LOT  is  that 
of  the  starting-price  sales  in  the  home 
market.  When  NV  is  based  on  CV.  the 
level  of  trade  is  that  of  the  sales  firom 
which  we  derive  selling,  general  and 
administrative  ("SG&A")  expenses  and 
profit. 

As  the  Department  explained  in  Gray 
Portland  Cement  and  Clinker  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review  (Cement 
from  Mexico),  62  FR  17156  (April  9, 
1997),  for  both  EP  and  CEP  the  relevant 
transaction  for  the  LOT  analysis  is  the 
sale  fixjm  the  exporter  to  the  importer. 
While  the  starting  price  forCEP  is  that 
of  a  subsequent  resale  to  an  imaffiliated 
buyer,  the  construction  of  the  CEP 
results  in  a  price  that  would  have  been 
charged  by  the  exporter  to  the  importer 
if  the  importer  had  not  been  affiliated. 
We  calculate  the  CEP  by  removing  from 
the  first  resale  to  an  imaffiliated  U.S. 
customer  the  expenses  referenced  in 
section  772(d)  of  the  Act  and  the  profit 
associated  with  these  expenses.  These 
expenses  represent  activities  undertaken 
by  the  affiliated  importer  in  making  the 
sale  to  the  unaffiliated  customers. 
Because  the  expenses  deducted  under 
section  772(d)  of  the  Act  are  incurred 
for  selling  activities  in  the  United 
States,  the  deduction  of  these  expenses 
may  yield  a  different  LOT  for  the  CEP 
thto  for  the  later  resale  (which  we  use 
for  the  starting  price).  Movement 
charges,  duties,  and  taxes  deducted 
under  section  772(c)  of  the  Act  do  not 
represent  activities  of  the  affiliated 
importer,  and  we  do  not  remove  them 
to  obtain  the  price  on  which  the  CEP 
LOT  is  based. 

To  determine  whether  some  or  all 
home  market  sales  are  at  a  different  LOT 
than  U.S.  sales,  we  apply  a  two-prong 
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test.  Customer  categories  such  as 
distributors,  retailers,  or  end-users  are 
commonly  used  by  respondents  to 
describe  LOTs,  but,  without 
substantiation,  they  are  insufficient  to 
establish  that  a  claimed  LOT  is  valid. 
An  analysis  of  the  chain  of  distribution 
and  of  the  selling  functions 
substantiates  or  invalidates  the  claimed 
LOTS. 

In  the  first  part  of  the  test,  we 
examine  whether  the  home  market  sales 
are  at  different  stages  in  the  marketing 
process  than  the  U.S.  sales.  The 
marketing  process  in  both  markets 
begins  with  goods  being  sold  by  the 
producer  and  extends  to  the  sale  to  the 
final  user.  The  chain  of  distribution 
between  the  producer  and  the  final  user 
may  have  many  or  few  links,  and  each 
respondent's  sales  occur  somewhere 
along  this  chain.  In  the  United  States 
the  respondent's  sales  are  generally  to 
an  importer,  whether  independent  or 
affiliated.  We  review  and  compare  the 
distribution  systems  in  the  home  market 
and  the  United  States,  including  selling 
functions,  class  of  customer,  and  the 
extent  and  level  of  selling  expenses  for 
each  claimed  LOT.  Unless  the  sales 
being  compared  are  at  different  stages  in 
the  marketing  process,  the  Department 
will  not  find  that  a  difference  in  LOT 
exists,  even  if  selling  functions  are 
different. 

The  second  prong  of  the  Department's 
LOT  test  concerns  selling  functions.  If 
the  claimed  LOTs  are  different,  the 
selling  functions  performed  in  selling  to 
each  level  should  also  be  different. 
Therefore,  unless  we  find  at  a  minimnTn 
that  there  are  different  selling  functions 
and  different  stages  in  the  marketing 
process  for  sales  to  the  U.S.  and  HM 
sales,  we  will  not  determine  that  there 
are  separate  LOTs.  Different  LOTs 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  LOTs.  Differences  in 
LOTs  are  characterized  by  purchasers  at 
different  stages  of  marketing  or  their 
equivalent  which,  in  this  case,  are  the 
different  stages  in  the  chain  of 
distribution,  and  by  sellers  performing 
qualitatively  different  functions  in 
selling  to  them. 

When  we  compare  U.S.  sales  to  home 
market  sales  made  at  a  different  LOT. 
we  make  a  LOT  adjustment  if  the 
difference  in  LOTs  affect  price 
comparability.  We  determine  any  effect 
on  price  comparability  by  examining 
sales  at  different  LOTs  in  a  single 
market  (the  home  market  or  the  third- 
country  market  used  to  calculate  NV 
when  tfie  aggregate  volume  of  sales  in 
the  home  market  is  less  than  five 


percent  of  the  aggregate  volume  of  U.S. 
sales).  Any  price  effect  must  be 
manifested  in  a  pattern  of  consistent 
price  differences  between  home  market 
(or  third-country)  sales  used  for 
comparison  and  sales  at  the  equivalent 
LOT  of  the  export  transaction.  See,  e.g. 
Granular  Polytetrafluorethylene  Resin 
from  Italy:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  62  FR  26285  (May  13. 1997). 
and  Cement  from  Mexico,  at  17148.  To 
quantify  the  price  differences,  we 
calculate  the  difference  in  the  average  of 
the  net  prices  of  the  same  models  sold 
at  different  LOTs.  We  use  the  average 
percentage  difference  between  these  net 
prices  to  adjust  NV  when  the  LOT  of  NV 
is  different  from  that  of  the  export  sale. 
If  there  is  no  pattern  of  price 
differences,  then  the  difference  in  LOTs 
does  not  have  a  price  effect,  and, 
therefore,  no  adjustment  Is  necessary. 
Section  773  of  the  Act  also  provides 
for  an  adjustment  to  NV  when  NV  is 
based  on  a  LOT  different  from  that  of 
the  CEP  if  the  NV  is  more  remote  bom 
the  factory  than  the  CEP  and,  even 
though  the  respondent  has  acted  to  the 
best  of  its  ability  in  providing  data  for 
this  purpose,  we  are  unable  to 
determine  whether  the  differences  In 
LOT  between  CEP  and  NV  affect  the 
comparabiUty  of  their  prices.  This  latter 
situation  might  occur  when  there  is  no 
home  market  (or  third-country)  LOT 
equivalent  to  the  U.S.  sales  level  or 
where  there  is  an  equivalent  home 
market  (or  third-country)  level  but  the 
data  are  insufficient  to  support  a 
conclusion  on  price  effect.  See,  e.g.. 
Certain  Corrosion  Resistant  Carbon 
Steel  Flat  Products  and  Cut-to-Length 
Carbon  Steel  Plate  from  Canada.  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  18466 
(April  15.  1997).  This  adjustment,  the 
CEP  ofEset.  is  identified  in  section 
773(a)(7)(B)  of  the  Act  and  is  the  lesser 
of  the  following: 

*  The  indirect  selling  expenses  of  the 
home  market  (or  third-country)  sale;  or 

*  The  Indirect  selling  expenses 
deducted  fi-om  the  starting  price  used  to 
calculate  CEP. 

The  CEP  offset  is  not  automatic  each 
time  we  use  CEP.  See  Mechanical 
Transfer  Presses  from  Japan,  Final 
Results  of  Antidumping  Administrative 
Review  {62  FR  17156,  October  9. 1996). 
The  CEP  offset  is  made  only  when  the 
home  market  (or  third-country)  sale's 
LOT  is  more  advanced  than  the  LOT  of 
the  CEP  sale  and  there  is  not  an 
appropriate  basis  for  determining 
whether  there  is  an  effect  on  price 
comparability.  See,  e.g..  Cement  from 
Mexico  at  17156. 
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The  Department's  analysis  of  the  LOT 
comparisons  for  the  two  respondents  is 

as  follows:    ' 

TAMSA.  It  is  the  Department's  pobcy 
to  match,  whenever  possible.  U.S.  sales 
to  home  market  sales  of  identical 
merchandise.  If  there  are  identical 
matches,  the  Department  then 
undertakes  a  LOT  analysis  as  previously 
described.  See  Import  Administration 
Policy  Bulletin  92/1.  "Matching  at 
Levels  of  Trade,"  July  29. 1992. 
Consistent  with  this  policy,  the 
Department  determined  that  the  U.S. 
sales  made  by  TAMSA  had  matches  in 
the  home  market  of  identical 
merchandise  within  the  same  month  of 
the  U.S.  sale.  The  U.S.  sales  matched 
exclusively  to  home  market  sales  made 
to  PEMEX.  We  then  sought  to  determine 
whether  sales  to  PEMEX  were  at  the 
same  level  of  trade  as  TAMSA's  sales  to 
the  United  States.  To  determine  whether 
TAMSA's  CEP  and  NV  sales  were  at  the 
same  LOT,  we  compared  the  CEP  sales 
to  the  PEMEX  HM  sales  in  accordance 
with  the  methodology  discussed  above. 

Our  analysis  of  the  stages  in  the 
marketing  process  indicates  that  the 
sales  to  the  U.S.  are  made  at  a  different 
point  in  the  chain  of  distribution  than 
sales  to  PEMEX.  Whereas  sales  to 
PEMEX  are  to  an  end  user,  its  U.S.  sales 
are  to  a  distributor  (Siderca).  Therefore, 
the  Department  analyzed  the  different 
selling  functions  and  services  which 
TAMSA  provides  to  its  customers. 

We  requested  information  concerning 
the  selling  functions  associated  with 
sales  in  each  market  for  TAMSA.  In 
addition  to  the  standard  selling 
functions  that  TAMSA  provides  to  all 
home  market  customers,  such  as 
inventory  maintenance,  technical 
advice,  and  others,  TAMSA  provides 
other  services  on  a  just-in-time  basis  to 
PEMEX.  Provision  of  these  services 
requires  staff  dedicated  to  administering 
the  just-in-time  agreements,  and  entails 
certain  expenses  for  TAMSA.  Such 
expenses  include  provisions  and 
expenditures  for  breach  of  contract, 
salaries  and  overhead  for  extra 
personnel  to  administer  the  just-in-time 
agreements,  and  other  costs.  These 
expenses  and  selling  functions  do  not 
exist  for  TAMSA's  sales  to  the  U.S.  See 
Analysis  Memorandum  for  further 
discussion.  Based  on  this  analysis,  we 
preliminarily  determine  that  TAMSA's 
home  market  sales  to  PEMEX  and  its 
CEP  sales  are  at  different  LOTs. 

Section  773(a)(7)(B)  of  the  Act  directs 
us  to  make  an  adjustment  for  differences 
in  LOTs  where  such  differences  affect 
price  comparability.  Where  such  an 
adjustment  is  not  feasible,  and  the  home 
market  LOT  is  more  advanced  than  the 
CEP  LOT,  the  Department  must  make  a 


CEP  offset.  We  examined  the  data  for 
TAMSA  and  have  determined  that  a 
LOT  adjustment  is  not  feasible. 
Specifically,  we  note  that  although 
TAMSA  made  sales  to  other  customers 
which  involved  different  sales 
functions,  it  made  no  sales  in  Mexico  at 
the  LOT  of  the  U.S.  sales  which  could 
be  used  to  calculate  the  extent  to  which 
price  comparability  can  be  attributed  to 
LOT.  Thus,  the  Department  is  precluded 
from  making  a  LOT  adjustment. 

Therefore,  as  indicated  above,  in 
accordance  with  Section  773(a)(7)(B)  of 
the  Act,  a  CEP  offset  is  warranted  where 
NV  is  established  at  a  LOT  which 
constitutes  a  more  advanced  stage  of 
distribution  (or  the  equivalent)  than  the 
LOT  of  the  CEP  sale.  Because  we  have 
determined  that  TAMSA's  home  market 
LOT  is  different  from  the  CEP  LOT  and 
is  at  a  more  advanced  stage  of 
distribution,  as  well  as  that  a  LOT 
adjustment  isTiot  feasible,  we  made  a 
CEP  offset  pursuant  to  Section 
773(a)(7)(B)  of  the  Act. 

Hylsa.  Since  NV  for  Hylsa  is  based  on 
CV,  the  level  of  trade  is  that  of  the  sales 
from  which  we  derive  SG&A  expenses 
and  profit  used  in  the  CV  calculations. 
We  derived  profit  and  SG&A  expenses 
from  Hylsa 's  tubular  products  division 
financial  sheets  and  submitted 
worksheets,  which  we  examined  at 
verification.  Although  Hylsa's  U.S.  sale 
involves  ministerial  functions 
performed  by  a  U.S.  affiliate,  we 
consider  this  to  be  a  sale  which  we 
categorized  as  an  EP  sale  made 
indirectly  by  Hylsa  to  the  unaffiUated 
end-user  customer.  We  find  that  there  is 
no  evidence  on  the  record  to  suggest 
that  these  sales  to  the  U.S.,  when 
compared  to  the  HM  sales  made  by 
Hylsa's  tubular  products  division, 
which  were  used  in  CV.  are  at  a 
different  level  of  trade.  Therefore,  a  LOT 
adjustment  is  not  appropriate  for 
Hylsa's  sales. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  margins  exist  for  the  period 
August  1. 1996  through  July  31, 1997: 

Hylsa— 0% 
TAMSA— 0% 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  30  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  37 
days  after  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 


comments,  limited  to  issues  raised  in 
such  briefe  or  comments,  may  be  filed 
no  later  than  35  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing,  within  120 
days  after  the  publication  of  this  notice. 
The  Department  shall  determine,  and 
Ciistoms  shall  assess,  antidtunping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidiunping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties.  We 
will  base  the  assessment  of  antidiunping 
duties  on  the  entered  value  of  the 
covered  merchandise. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  OCTG  from  Mexico  entered,  or 
withdrawn  from  warehouse,  for  " 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  reviewed  firms  will  be 
the  rate  established  in  the  final  resiilts 
of  administrative  review,  except  if  the 
rate  is  less  than  0.50  percent,  and 
therefore,  de  minimis  within  the 
meaning  of  351.106(d)(1),  in  which  case 
the  cash  deposit  rate  will  be  zero;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less-than- 
fair-value  (LTFV)  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  manufacturer 
or  exporter  received  a  company-specific 
rate;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufactxirer  of  the 
merchandise  in  the  final  results  of  these 
reviews,  or  the  LTFV  investigation;  and 
(4)  if  neither  the  exporter  nor  the 
manufactiirer  is  a  firm  covered  in  this  or 
any  previous  review  or  the  original  fair 
value  investigation,  the  cash  deposit 
rate  wall  be  23.79%. 

Tliis  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
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this  requirement  could  result  in  the 
Secretary's  presimiption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  writh  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  351.201  and  351.221. 

Dated:  August  31, 1998. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-24488  Filed  9-10-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transinlttal  No.  98-55] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Defense  Security  Assistance 
Agency.  Department  of  Defense. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification 
This  is  published  to  fulfill  the 


requirements  of  section  155  of  Pub  L 

104-164  dated  July  21, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J.  Hurd.  DSAA/COMPT/RM,  (703)  604- 

6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  98-55. 
with  attached  transmittal  and  policy 
justification. 

Dated:  September  4, 1998. 
ImM.  B]mum. 

Alternate  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense. 

BILUNQ  COOC  SOOe-04-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 

WASHINGTON.  DC  20301-2800 

27  Aug  1998 
—  In  reply  refer  to: 

Z-71922/98 


Honorable  Newt  Gingrich 
Speaker  o£  the  House  o£ 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Anas  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  98-55  and  under  separate  correr  the  classified 
annex  thereto.   This  Transmittal  concerns  the  Department  of  the 
Navy's  proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to 
Taipei  Economic  and  Cultural  Representative  Office  in  the 
united  States  for  defense  articles  and  services  estimated  to 
_cost  $69  million.   Soon  after  this  letter  is  delivered  to  your 
office,  we  plan  to  notify  the  news  media  of  the  unclassified 
portion  of  this  Transmittal. 

Sincerely, 


H.DiehIMd(aSp 


Acting  Director 


Attachments 

Separate  Cover: 
Classified  Annex 


Same  Itr  to: 


House  Committee  on  International  Relations 
Senate  Cogmaittee  on  Appropriations 
Senate  Conmittee  on  Foreign  Relations 
House  Comaittee  on  National  Security 
Senate  Comaittee  on  Anaed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  98-55 

Notice  o£  Proposed  Issuance  o£  Letter  o£  Offer 

Purstiant  to  Section  36(b)(1) 

of  the  Arms  B3^>ort  Control  Act 


(i)   Prospective  Purchaser:   Taipei  Economic  and  Cultural 
Representative  Office  (TECRO)  in  the  United  States 
pursuant  to  P.L.  96-8 


(ii)   Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


$  58  million 
$  11  million 
$  69  million 


(iii)    Description  of  Articles  or  Services  Offered: 

One  hundred  thirty-one  NK  46  MOD  5(A)S  torpedoes, 
containers,  support  and  test  e<zuipment,  spare  and 
repair  parts,  personnel  training  and  training 
equipment,  publications  and  technical  doc\unentation, 
engineering  and  technical  assistance,  supply  support 
and  other  related  elements  of  logistics  support. 

(iv)    Military  Department:   Navy  (AKA  and  AKB) 

(v)    Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid:   None 

(vi)    Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  under  separate  cover. 

(vii)   Date  Report  Delivered  to  Congress:   27  Aug  1998 


*   as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 


^  ^^K    t    n 


-1 <«  4   1  r%no  /KTm*: 
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POLICY  JUSTIFICATION 

Taipei  Economic  and  Cultural  Representative  Office  in  the 
United  States  -  MK  46  MOD  5(A)S  Torpedoes 

The  Taipei  Economic  and  Cultural  Representative  Office  (TECRO) 
in  the  UXiited  States  has  requested  a  possible  sale  of  131  MK  46 
MOD  5(A)S  torpedoes,  containers,  support  and  test  equipment, 
spare  and  repair  parts,  personnel  training  and  training 
equipment,  publications  and  technical  documentation, 
engineering  and  technical  assistance,  supply  support  and  other 
related  elements  of  logistics  support.   The  estimated  cost  is 
$69  mxllion. 

This  proposed  sale  is  consistent  with  United  States  law  and 
policy  as  expressed  in  Pxiblic  Law  96-8. 

Taiwan  will  use  these  torpedoes  on  their  S-70  helicopters  to 
maintain  an  operational  Anti-Submarine  Warfare  (ASW) 
capability.   Taiwan  currently  has  air  launched  MK  46  torpedoes 
in  its  inventory  and  will  have  no  difficixlty  absorbing  these 
additional  torpedoes  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect 
the  basxc  military  balance  in  the  region. 

The  prime  contractor  will  be  Hughes  Missile  l^stem  Company, 
Mukilteo,  Washington.   There  are  no  offset  agreements  proposed 
to  be  entered  into  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the 
assignment  of  any  U.S.  Government  personnel  or  contractor 
representatives  to  Taiwan. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale.  «*««»»  as  a 


IFR  Doc.  98-24377  Filed  9-10-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
(Transmittal  No.  98-64] 
36(b)(1)  Arms  Sales  Notification 

agency:  Defense  Security  Assistance 
Agency,  Department  of  Defense. 
action:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  anns  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  July  21, 1996. 
♦FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  J.  Hurd,  DSAA/CX)MPT/RM,  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  Uie  House  of 


Representatives,  Transmittal  98-54, 
with  attached  transmittal,  policy 
justification  and  sensitivity  of 
technology. 

Dated:  September  4, 1998. 
LM-Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BILUNO  CODE  S000-04-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON,  DC  20301-2800 


27  Aug  1998 

In  reply  refer  to: 

1-71921/98 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  SpeeJcers 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  Nb.  98-54,  concerning  the  Department  of  the  Arab's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  Taipei 
Economic  and  Cultural  Representative  Office  in  the  tmited 
States  for  defense  articles  and  services  estimated  to  cost  $180 
million.   Soon  after  this  letter  is  delivered  to  your  office, 
we  plan  to  notify  the  news  media. 

Sincerely,  — -, 


/PLj^<*!(^ 


KDieMMcKafip 
Acting  Direclor 


Attachments 


Same  Itr  to: 


House  Committee  on  International  Relations 
Senate  CooDAittee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.    98-54 


(i) 


Notice  of  Proposed  Issuance  of  Zietter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Prospective  Purchaser:  Taipei  Econosdc  and  Cultural 
Representative  Office  (TECRO)  in  the  imited  States 
pursuant  to  P.L.  96-8 


(ii)    Total  Estimated  Value: 

Major  Defense  E<iuipment* 

Other 

TOTAL 


$  96  million 
$  84  million 
$180  million 


(iii)   Description  of  Articles  or  Services  Offered: 
Sixty-one  Dual  Mount  STINGER  Missile  Systems 
consisting  of:   61  Dual  Mount  STINCSER  (DHS)  launchers 
_^  (includes  elevation  assembly,  tripod  assembly,  and 
sights)  with  coolant  units,  61  STINCSR  RMP  (-)  captive 
flight  trainers,  728  complete  STINGER  RMP  (-)  missile 
rounds  (less  battery  coolant  unit),  132  AN/VRC-91 
escort  version  SINCGAR  radios,  spare  and  repair  parts, 
support  equipment.  Interrogator  Friend  or  Foe 
interrogator  sets,  interrogator  programmers,  utility 
carrier  trucks,  aerial  flij^t  handling  and  launcher 
trainers,  gas  bottles,  coolant  units,  publications  and 
documentation  data,  personnel  training  and  training 
equipment,  U.S.  Government  and  contractor  engineering 
and  logistics  personnel  services,  U.S.  Government 
Quality  Assurance  Teams,  Mobile  Training  Teams,  and 
other  related  elements  of  logistics  support. 

(iv)    Military  Department:   Army  (JBB,  Asid  2  and  YUM) 

(v)    Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid:   None 

(vi)   Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 

(vii)    Date  Report  Delivered  to  Congress;   27  Aug  1998 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 

Taipei  Economic  and  Cultural  Representative  Office  (TECRO)  in 
the  United  States  -  Dual  Mount  STINGER  Missile  Systems 

The  Taipei  Economic  and  Cultural  Representative  Office  (TECRO) 
in  the  Unxted  States  has  requested  a  possible  sale  of  61  Dual 
Mdunt  STINGER  Missile  Systems  consisting  of:   61  Dual  Mount 
STINGER  (DMS)  launchers  (includes  elevation  assembly,  tripod 
assembly,  and  sights)  with  coolant  units,  61  STINGER  RHP  (-) 
captive  flight  trainers,  728  complete  STINGER  RMP  (-)  missile 
rounds  (less  battery  coolant  unit),  132  AN/VRC-91  export 
version  SINCGAR  radios,  spare  and  repair  parts,  support 
equipment.  Interrogator  Friend  or  Foe  interrogator  sets, 
interrogator  programmers,  utility  carrier  trucks,  aerial  flight 
handling  and  launcher  trainers,  coolant  units,  gas  bottles, 
publications  and  documentation  data,  personnel  training  and 
training  equipment,  U.S.  Government  and  contractor  engineering 
and  logistics  personnel  services^  U.S.  Government  (Juality 
Assurance  Teams,  Mobile  Training  Teams,  and  other  related 
elements  of  logistics  support.   The  estimated  cost  is  $180 
million. 

This  proposed  sale  is  consistent  with  the  United  States  law  and 
policy  as  expressed  in  Public  Law  96-8. 

The  recipient  will  use  the  STINGER  mtssiles  to  maintain  their 
air  defense  capability  and  will  have  no  difficulty  absorbing 
these  additional  weapon  systems  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect 
the  basic  military  balance  in  the  region.  «'J=ect 

mie  prime  contractor  will  be  the  Bughes  Aircraft  Company, 
Tucson,  Arizona.   One  or  more  offset  agreements  may  be  related 
to  this  proposed  sale. 

Implementation  of  this  proposed  sale  will  require  visits  by  up 
to  ten  U.S.  Government  personnel  for  two-week  periods,  twice  a 
iTTf'ii®^  ^t'?®  r"""  **'''  quality  assurance  purposes.  There 

be  technical  contractor  representatives  in  Taiwan  for  one 
S«^:-  ^•,?^»^'^  of  U.S.  Govemm«it  personnel  and  contractor 
representatives  required  to  support  the  training  program  will 
be  determined  as  the  program  proceeds. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale.  «*««»»  «»  a 
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Transmittal  No.  98-54 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  E3^>ort  Control  Act 

Annex 
Item  No.  vi 


(vi)      Sensitivity  of  Technology: 

1.  The  Dual  Mount  STINGER  missile  system  less 
reprogrammable  microprocessor  module  and  gripstock  (STINGER 

RMP  (-)),  hardware,  software  and  documentation  contain  sensitive 
technology  and  are  classified  Confidential.   The  guidance  section 
of  the  missile  and  tracking  head  trainer  contain  highly  sensitive 
technology  and  are  classified  Confidential. 

2.  Missile  system  hardware  and  fire  unit  components 
contain  sensitive/critical  technologies.   STINGER  critical 
technology  is  primarily  in  the  area  of  design  and  production 
know-how  and  not  end-items.   This  sensitive/critical  technology 
is  inherent  in  the  hybrid  microcircuit  assemblies, 
microprocessors,  magnetic  and  amorphous  metals,  purification, 
firmware,  printed  circuit  boards,  laser  range  finder,  dual 
detector  assembly,  detector  filters,  automatic  text  and 
associated  computer  software,  optical  coatings,  ultraviolet 
sensors,  semi-conductor  detectors,  infrared  band  sensors, 
equipment  operating  instructions,  warhead  components  seeker 
assembly  and  the  Identification  Friend  or  Foe  (IFF)  system  with 
Mode  34  capabilities. 

3.  Information  on  vulnerability  to  electronic 
countermeasures  and  counter-countermeasures,  system  performance 
capabilities  and  effectiveness,  and  test  data  are  classified  up 
to  Secret. 

4.  Loss  of  this  hardware  and/or  data  could  permit 
development  of  information  leading  to  the  exploitation  of 
countermeasures.  Therefore,  if  a  technologically  capable 
adversary  were  to  obtain  these  devices,  the  missile  system  could 
be  coii«>romised  through  reverse  engineering  techniques  which  could 
defeat  the  weapon  systems  effectiveness. 

5.  This  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and  national  security  objectives  outlined  in  the. 
Policy  Jtistification.   Moreover,  the  benefits  to  be  derived  from 
this  sale,  as  outlined  in  the  Policy  Justification,  outweigh  the 
potential  damage  that  could  result  if  the  sensitive  technology 
were  revealed  to  unauthorized  persons. 


[FR  Doc.  98-24379  Filed  9-10-98;  8:45  am) 
BILUNQ  ODOE  S000-04-C 


48714 


Federal  Register/ Vol.  63,  No.  176 /Friday,  September  11,  1998 /Notices 


DEPARTMENT  OF  DEFENSE 

Ballistic  Missile  Defense  Organization; 
Preparation  of  a  Theater  Missile 
Defense  Extended  Test  Range  Final 
Supplemental  Environmental  Impact 
Statement— Eglin  Gulf  Test  Range 

AGENCY:  Ballistic  Missile  Defense 

Organization  (BMDO). 

action:  Notice  of  availability  (NOA). 

SUMMARY:  This  notifies  the  public  that 
BMDO  is  issuing  a  Final  Supplemental 
Environmental  Impact  Statement 
(FSEIS)  for  the  Eglin  Gulf  Test  Range 
(EGTR).  The  FSEIS  assesses  the 
potential  impacts  associated  with 
developmental  and  operational  flight 
testing  of  Theater  Missile  Defense 
(TMD)  systems.  The  proposed  action 
would  allow  for  the  development  and 
testing  of  TMD  systems  to  protect  U.S. 
forces,  firiends,  and  allies  around  the 
world  from  attacks  by  ballistic  missiles. 
No  decision  has  been  made  concerning 
the  EGTR  proposal  and  cannot  be  made 
until  at  least  30  days  after  the  NOA  is 
pubhshed  in  the  Federal  Register.  As 
the  Executing  Agent  for  the  SEIS,  the 
Air  Force  Development  Test  Center 
(AFDTC).  Eglin  Air  Force  Base  (AFB), 
FL,  managed  the  FSEIS  for  BMDO.  The 
FSEIS  analyzed  additional  missile 
launch  and  support  locations,  facility 
construction,  launch  preparation 
activities,  missile  flight  tests,  radar  and 
optical  tracking  operations,  and 
intercept  tests  in  the  EGTR  portion  of 
the  Gulf  of  Mexico  not  analyzed  in  the 
TMD  Extended  Test  Range  Final 
Environmental  Impact  Statement. 
November  1994. 

The  Record  of  Decision  on  the  TMD 
Extended  Test  Range  Final 
Environmental  Impact  Statement, 
March  21, 1995,  documented  only  the 
selection  of  U.S.  Army  Kwajalein  Atoll, 
Republic  of  the  Marshall  Islands,  and 
the  White  Sands  Missile  Range,  NM,  for 
TMD  tests.  However,  additional 
interceptor  and  target  missile  laimch 
options  have  been  identified  for  the 
EGTR.  These  additional  alternatives  are 
within  treaty  and  technology 
limitations.  The  EGTR  alternatives , 
would  provide  a  more  complete  set  of 
test  scenarios  than  is  possible  at  existing 
ranges,  and  would  permit  realistic  threat 
ranges  for  testing  of  TMD  interceptor 
systems.  Copies  of  the  TMD  Extended 
■  Test  Range  Final  Environmental  Impact 
Statement  are  available  at  various 
locations  within  the  interested 
communities.  The  exact  locations  can  be 
provided  by  contacting  the  point  of 
contact  listed  below. 

The  purpose  of  expanding  the  EGTR's 
missile  defense  testing  capabihty  is  to 


test  TMD  systems  to  validate  their 
capability  to  intercept  enemy  missiles 
with  the  capability  of  ranges  up  to 
1,100-kilometers  (684  miles).  Testing 
with  both  target  and  interceptor  launch 
facilities  located  within  the  continental 
United  States  and  its  adjacent  waters 
would  provide  a  cost-effective,  flexible, 
long-term  means  of  meeting  TMD  test 
requirements. 

Environmental  issues  analyzed  in  the 
FSEIS  for  the  EGTR  include:  air  quality; 
airspace  control;  biological  resources 
(such  as  threatened  or  endangered 
species  and  wetlands);  cultural 
resources;  geology  and  soils;  hazardous 
materials  and  waste;  safety  and  health; 
land  use;  noise;  socio-economic; 
transportation;  utilities;  visual  and 
aesthetics;  and  water  resources. 
Lead  Agency:  Ballistic  Missile  Defense 

Organization. 
Cooperating  Agencies: 

Department  of  the  the  Air  Force 

Department  of  the  Army 

Department  of  the  Navy 

Federal  Aviation  Administration 

Department  of  Interior 

U.S.  Coast  Guard 

Proposed  Action 

The  BMDO  proposes  to  enhance  the 
capability  to  conduct  missile  defense 
testing  and  tiraining  at  the  EGTR  against 
targets  simulating  threat  systems  having 
the  capability  of  ranges  up  to  1,100- 
kilometers  (684  miles).  Defensive 
missile  intercepts  would  occiir  over  the 
Gulf  of  Mexico  within  the  EGTR. 

Preferred  Alternative 

The  preferred  alternative  includes 
three  types  of  TMD  activities: 

(a)  Target  launches  fiiim  land  at  Eglin 
AFB  and/or  from  aircraft  above  the  Gulf 
of  Mexico; 

(b)  Interceptor  (defensive  missile) 
laimches  from  Eglin  AFB  and/or  ships; 
and 

(c)  Intercept  of  the  target  missile  by 
the  interceptor  over  the  Gulf  of  Mexico 
and  within  the  EGTR. 

The  ground-launch  locations 
evaluated  at  Eglin  AFB  are  the  Santa 
Rosa  Island  and  Cape  San  Bias  test 
locations.  The  air-launched  locations 
evaluated  include  the  airspace  within 
the  EGTR  and  other  locations  in  the 
Gulf  of  Mexico  wdthin  U.S.  controlled 
airspace. 

Other  Alternatives 

1.  Florida  Keys  Target  Launches:  As 
an  alternative  to  the  air  launch  the  Eglin 
AFB  target  launch  sites,  and  ground- 
launch  locations  evaluated  in  the 
Florida  Keys  are  Department  of  Defense 
controlled  areas  at  Saddlebunch  and 
Cudjoe  Keys.  These  locations,  along 


with  Boca  Chica,  Dredger,  Sugarloaf, 
and  Fleming  Keys,  are  also  evaluated  to 
support  missile  tracking  and  sensor 
activities. 

2.  Ship-based  Target  Launches:  In 
addition  to  the  air  launch  and  Eglin 
AFB  target  launch  sites,  targets 
launched  from  ships  located  within  the 
EGTR  and  other  locations  in  the  Gulf  of 
Mexico  are  evaluated  in  the  FSEIS. 

3.  Platform-based  Interceptor 
Launches:  In  addition  to  the  Eglin  AFB 
interceptor  launch  sites,  interceptors 
launched  from  platforms  located 
offshore  from  the  Santa  Rosa  Island  and 
Cape  San  Bias  test  locations  and 
evaluated  in  the  FSEIS. 

4.  No  Action:  In  addition  to  the  above 
ahematives,  the  No  Action  Alternative 
is  considered  for  evaluation  in  the 
FSEIS. 

Information/Comments 

Information  on  the  proposed  action  is 
available  at  the  following  internet 
address;  http://twl  .eglin.af.mil/46mtd/ 
tmd.htm.  The  point  of  contact  for  the 
FSEIS  is:  Ms.  Linda  Busch,  46  OG/ 
OGM-TMD,  205  West  D  Ave.,  Suite  241. 
Eglin  AFB,  FL,  32542-6866.  A  Record  of 
Decision  on  the  EGTR  SEIS  alternatives 
could  be  made  available  no  earlier  than 
[30  days  of  publication]. 

Dated:  September  4, 1998. 
L^.  Byniun, 

Alternate  OSD  Federal  Register  Uaison 

Officer,  Department  of  Defense. 

(FR  Doc.  98-24376  Filed  9-10-98;  8:45  am] 

BILLING  CODE  SOOO-««-M 


DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 

Strategic  Environmental  Research  and 
Development  Program,  Scientific 
Advisory  Board 

ACTION:  Notice. 


In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
meeting: 

Date  of  Meeting:  September  23, 1998  from 
0830  to  1745,  September  24, 1300  to  17:45 
and  September  25, 1998  from  0800  to  1045. 

Place:  U.S.  Anny  Engineer  Waterways 
Experiment  Station,  Vicksburg,  Mississippi. 

Matters  to  be  Considered:  Research  and 
Development  proposals  and  continuing 
projects  requesting  Strategic  Environmental 
Research  and  Development  Program  funds  in 
excess  of  SIM  will  be  reviewed. 

This  meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  Scientific 
Advisory  Board  at  the  time  and  in  the 
manner  permitted  by  the  Board. 
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For  Further  Information  Contact:  Mrs.  Amy 
Kelly,  SERDP  Program  Office,  901  North 
Stuart  Street,  Suite  303,  Arlington,  VA  or  by 
telephone  at  (703)  69ft-2124. 

Dated:  September  4, 1998. 
hM.  Bynum, 

Alternate  OSD  Federal  Liaison  Officer, 
Department  of  Defense. 
IFR  Doc.  98-24378  Filed  9-10-98;  8:45  am] 
NLUNO  CODE  SOWMM-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Intent  to  Grant  an  Exclusive  Patent 
License 

Pursuant  to  the  provisions  of  Part  404 
of  Title  37,  Code  of  Federal  Regulations, 
which  implements  Public  Law  96-517, 
the  Department  of  the  Air  Force 
announces  its  intention  to  grant  ITT 
Industries,  ITT  Night  Vision  Division  an 
exclusive  license  under  United  States 
Patent  Application  Serial  No.08/945,369 
filed  in  the  names  of  Robert  L.  Crane, 
Byron  P.  Edmonds,  Charles  C.  Lovett, 
and  Walter  E.  Johnson  on  May  16, 1995, 
for  a  "System  and  Method  for  Enhanced 
Visualization  of  Subcutaneous 
Structures." 

The  licerise  described  above  will  be 
granted  unless  an  objection  thereto, 
together  with  a  request  for  an 
opportimity  to  be  heard,  if  desired,  is 
received  in  writing  by  the  addressee  set 
forth  below  v«thin  sixty  (60)  days  from 
the  date  of  publication  of  this  Notice. 
Information  concerning  the  application 
may  be  obtained,  on  request,  from  the 
'  same  addressee. 

All  communications  concerning  this 
Notice  should  be  sent  to:  Mr.  Randy 
Heald,  Senior  hitellectual  Property 
Counsel,  Secretary  of  the  Air  Force, 
Office  of  the  General  Counsel,  SAF/ 
GCQ,  1501  Wilson  Blvd.,  Suite  802, 
Arlington,  VA  22209-2403.  Telephone 
No.  (703)  696-9037. 
Barbara  A.  Carmichael, 
Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

(FR  Doc.  98-24433  Filed  9-10-98;  8:45  am] 
BILLING  COOE  391(M>1-P  ' 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statements 
Environmental  Impact  Report  (DEIS/ 
EIR)  for  the  San  Timoteo  Creek  Flood 
Control  Project,  Reach  3B,  in  San 
Bernardino  County,  CA 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 


SUMMARY:  San  Timoteo  Creek,  drains  a 
watershed  of  approximately  126  square 
miles  of  the  San  Bernardino  Mountains 
and  foothills  in  eastern  Riverside  and 
San  Bernardino  Counties.  The  San 
Timoteo  Creek  study  area  falls  within 
several  smdll  communities  including 
Redlands,  Colton,  Loma  Linda,  and  the 
City  of  San  Bernardino,  California.  The 
study  area  which  includes  the  100-year 
fllodplain  of  San  Timoteo  Creek  extends 
along  San  Timoteo  Creek  from  a  short 
distance  downstream  of  Alessandro 
Road  west  to  the  confluence  with  the 
Santa  Ana  River,  in  the  Qty  of  San 
Bernardino. 

ADDRESSES:  Conunander,  U.S.  Army 
Corps  of  Engineers,  Los  Angeles  District, 
Environmental  Design  Section,  P.O.  Box 
532711,  Los  Angeles,  CA  90053-2325. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joy  Jaiswal,  Technical  Manager,  phone 
(213) 453-3871.     - 
SUPPLEMENTARY  INFORMATION: 

1.  Authorization 

The  study  of  potential  flood  control 
measiu^s  for  San  Timoteo  Creek  in  San 
Bernardino  Coimty,  California  was 
initially  authorized  by  Public  Law  738, 
74th  Congress,  June  22. 1936. 
Authorization  of  the  recommended  plan 
for  the  Santa  Ana  River  Mainstem, 
including  Santiago  Creek  and  Oak  Street 
Drain  was  the  Water  Resources 
Development  Act  of  1986,  Congress 
determined  that  it  was  appropriate  to 
include  San  Timoteo  Creek  in  the 
Interim  I  (authorized)  project.  In  1988, 
Congress  authorized  a  project  for  flood 
control  along  San  Timoteo  Creek  as  part 
of  the  Santa  Ana  River  Mainstem  Flood 
Control  Project. 

2.  Background 

Construction  of  3.4  miles  of  San 
Timoteo  Creek  extending  from  the  Santa 
Ana  River  to  just  upstream  of  Barton 
Road,  designated  as  Reach  1,  2  and  3 A 
have  been  completed.  The 
improvements  consisted  of  construction 
of  a  rectangular  conrete-lined  channel, 
for  approximately  the  first  1.2  miles, 


and  trapezoidal  chaimel  for  the  next  2.2 
miles.  The  public  raised  concerns  for 
extending  the  concrete-lined  channel 
construction  upstream  of  Barton  Road. 
Public  concerns  were  about  esthetics  of 
the  creek,  wildlifie  movement,  impacts 
to  vegetation,  recreation  trail  usage  and 
groundwater  recharge.  The  pubUc 
desired  to  construct  a  natural  looking 
chaimel  as  much  as  possible.  The  San 
Bernardino  County  Board  of  Supervisors 
requested  the  USACOE  study  and 
alternative  to  the  authorized  project  for 
Reach  3B  (proposed  construction)  that 
would  incorporate  the  pubUc's 
concerns. 

3.  Proposed  Action 

Construction  of  a  flood  control 
chaimel  at  San  Timoteo  Creek,  Reach  3B 
upstream  of  Barton  Road. 


4.  Alternatives 

a.  No  Action:  Construction  of 
Authorized  Plan: 

(1)  Construction  of  the  trapezoidal 
concrete-lined  channel  to  San  Timoteo 
Canyon  Road. 

(2)  Construction  of  eight  sediment 
basins  from  that  point  to  just  below 
Alessandro  Road  to  trap  the  sediment 
and  prevent  if  from  clogging  the  channel 
downstream. 

b.  Proposed/Recommended  Modified 

Plan— Reach  3B: 

(1)  Constructi'on  of  the  concrete 
channel  upstream  to  California  Street. 

(2)  Construction  of  11  sediment  basins 
to  a  point  3,000  feet  upstream  of  San 
Timoteo  Canyon  Road. 

(3)  The  total  length  of  the  plan  is 
10,700  feet  (6,300  feet  shorter  than  the 
authorized  project). 

c.  The  USACOE  and  San  Bemadino 
County,  the  local  sponsor,  will  consider 
public  concerns  regarding  design 
refinements,  esthetics,  cultural 
resources,  recreational  trail  usage,  and 
ground  water  recharge. 

5.  Scoping  Process 

a.  Potential  impacts  associated  with 
the  proposed  action  will  be  evaluated. 
Resource  categories  that  wrill  be 
analyzed  are:  land  use,  physical 
environment,  geology,  biological, 
agricultural,  air  quality,  water  quality, 
groundwater,  transportation/ 
communications,  hazardous  waste, 
socioeconomic  and  safety. 

b.  Participation  of  affected  Federal. 
State,  and  local  resource  agencies. 
Native  American  groups  and  concerned 
interest  groups/individxials  is 
encouraged  in  the  scoping  process.  A 
Public  Scoping  Meeting  will  be  held 
September  24, 1998.  Time  and  location 
of  the  Public  Scoping  Meetings  also  wrill 
be  announced  by  means  of  a  letter. 


48716 


Federal  Register /Vol.  63.  No.  176 /Friday.  September  11,  1998/Notices 


public  announcements,  and  news 
releases.  Public  participation  will  be 
especially  important  in  the 
environmental  analysis  by  providing 
assistance  in  defining  the  scope  of 
analysis  in  the  EIS/EIR;  identifying 
significant  environment  issues  and 
impact  analysis  in  the  EIS/EIR;  and 
providing  useful  information  such  as 
published  and  unpublished  date, 
personal  knowledge  of  relevant  issues, 
and  recommending  mitigative  measures 
associated  with  the  proposed  action. 
Those  wishing  to  provide  information  or 
data  relevant  to  the  environmental  or 
social  impacts  that  should  be  included 
or  considered  in  the  environmental 
analysis  can  furnish  this  information  by 
writing  to  the  points  of  contact 
indicated  above  or  by  attending 
applicable  public  scoping  meetings.  A 
mailing  hst  will  also  be  establishing  so 
pertinent  data  may  be  distributed  to 
interested  agencies,  interest  groups  and 
individuals. 

6.  Public  Seeding  Meeting 

The  scoping  meeting  is  scheduled  for 
September  24, 1998,  at  7:00  PM,  San 
Bernardino  County  Musemn  Hall  of 
History,  2024  Orange  Tree  Lane 
Redlands,  California,  92374. 

Dated:  September  3, 1998. 
Robot  L.  Davis. 

Colonel,  Corps  of  Engineers'District  Engineer 
[FR  Doc.  98-24414  Filed  &-10-98;  8:45  am] 

HUJNQ  COOC  371ft.«F-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  and  Public 
Hearings  for  ttie  Draft  Environmental 
Impact  Statement  (DEIS)  for  Disposal 
and  Reuse  of  Naval  Air  Station, 
Barbers  Point  (NASBP),  HI 

AGENCY:  Department  of  the  Navy,  DOD. 

ACTION:  Announcement  of  public 
meeting. 


SUMMARY:  The  Department  of  the  Navy 
(Navy)  and  its  cooperating  agency,  the 
Federal  Aviation  Administration,  has 
prepared  and  filed  with  the 
Environmental  Protection  Agency  the 
Draft  Environmental  Impact  Statement 
(DEIS)  for  Disposal  and  Reuse  of  Naval 
Air  Station,  Barbers  Point,  HI  (NASBP). 
Two  public  hearings  will  be  held  for  the 
piirpose  of  receiving  oral  and  written 
comments  on  the  DEIS.  Federal,  state 
and  local  agencies,  and  interested 
individuals  are  invited  to  be  present  or 
represented  at  the  meetings. 

DATES:  Hearing  dates  are: 


1.  October  5, 1998,  7:00  p.m.,  Kapolei, 

HI 

2.  October  7, 1998,  7:00  p.m..  Honolulu. 

HI 

ADDRESSES:  Hearing  locations  are: 

1.  Kapolei — ^James  Campbell  Building. 

Laulima  Room.  1001  Kamokila 
Boulevard.  Kapolei,  HI 

2.  Honolulu — ^Wasnington  Intermediate 

School,  1663  South  King  Street. 

Honolulu,  HI 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Fred  Minato  (Code  231PM),  (808)  471- 
9338. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Coimcil  on  Environmental 
Quality  regulations  (40  CFR  Parts  1500- 
1508)  that  implement  the  procedural 
provisions  of  the  National 
Environmental  PoUcy  Act  (NEPA),  the 
Department  of  the  Navy  (Navy)  and  its 
cooperating  agency,  the  Federal 
Aviation  Administration,  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  the  DEIS  for  Disposal 
and  Reuse  of  NASBP.  This  notice 
announces  the  availability  of  the  DEIS 
and  the  dates  and  locations  of  the  public 
hearings. 

The  proposed  action  is  the  disposal  of 
surplus  Navy  property  for  subsequent 
reuse  and  redevelopment,  in  accordance 
with  the  1990  Defense  Base  Closure  and 
Realignment  Act.  and  the  1993  Base 
Closure  and  Realignment  Commission 
recommendations.  NASBP  will  be 
closed  on  July  2. 1999.  Of  the  3,722 
acres  (1,507  hectares)  of  land  at  NASBP, 
Navy  is  retaining  about  1,130  acres 
(457.7  hectares)  and  approximately  492 
acres  (199  hectares)  are  being 
transferred  to  other  federal  agencies. 
The  remaining  2,100  acres  (850 
hectares)  of  base  closiure  property  have 
been  declared  surplus  and  are  the  focus 
of  this  DEIS. 

The  DEIS  evaluates  four  reuse 
alternatives,  each  emphasizing  various 
types  of  development,  e.g.,  residential, 
li^t  industrial,  recreational,  and 
commercial.  Three  of  the  alternatives 
include  a  general  aviation  reliever 
airport.  A  fifth  alternative.  No  Action, 
assvunes  the  existing  airport  would  not 
be  used  and.  along  with  other  surplus 
land  (land  not  being  retained  by  Navy 
or  other  federal  agencies),  would  be 
retained  by  Navy  in  caretaker  status. 
The  plan  approved  by  the  Barbers  Point 
Naval  Air  Station  Redevelopment 
Commission,  the  State  and  Navy's 
preferred  alternative,  includes  the 
following  major  elements:  general 
aviation  reliever  airport  for  Honolulu 
International  Airport,  large  areas  for 
park  and  recreational  uses,  and  areas  for 
conmiercial/private  recreation,  light 
industrial,  residential,  and  homeless 


providers.  No  decision  on  the  proposed^ 
action  will  be  made  imtil  the  NEPA 
process  has  been  completed. 

The  DEIS  analyzes  potential 
environmental  impacts  to  land  use  and 
airspace,  visual  resources, 
socioeconomics,  cultural  resources, 
traffic  and  circulation,  air  quality,  noise, 
biological  resources,  water  resources, 
utihties  and  services,  public  health  and 
safety,  and  hazardous  materials  and 
waste.  No  significant  environmental 
impacts  are  anticipated  from  the 
proposed  action  with  the  exception  of 
infi«quent  and  severe  traffic  conditions 
resulting  firom  major  events  at  special 
attractions  (e.g..  motor  sports  raceway 
complex)  which  may  occur  several 
times  a  year.  Other  potentially 
significant,  but  mitigable, 
environmental  impacts  include  impacts 
to  biological  resources,  cultural 
resoiu-ces,  and  public  safety. 

A  Notice  of  Intent  to  prepare  the  EIS 
was  published  in  the  Federal  Register 
on  March  26, 1997  and  two  public 
scoping  meetings  were  held  on  April  16 
and  April  17, 1997.  A  Notice  of 
Availability  of  the  DEIS  was  published 
in  the  Federal  Register  on  August  28, 
1998. 

The  DEIS  has  been  distributed  to 
affected  Federal,  state,  and  local 
agencies,  and  interested  parties.  In 
addition,  copies  of  the  DEIS  are 
available  for  review  at  Ewa  Beach  Public 
and  School  Library,  and  Hawaii  State 
Main  Library. 

Two  public  hearings  will  be  held  to 
inform  the  public  of  Uie  DEIS  findings 
and  to  solicit  and  receive  oral  and 
written  comments.  The  first  hearing  will 
be  held  at  7:00  p.m.  on  October  5, 1998. 
at  the  James  Campbell  Bmlding, 
Laulima  Room.  1001  Kamokila 
Boulevard,  Kapolei.  The  second  hearing 
will  be  held  in  the  cafeteria  of 
Washington  Intermediate  School.  1663 
South  King  Street.  Honolulu,  at  7:00 
p.m.  on  October  7, 1998.  Federal,  state, 
and  local  agencies,  and  interested 
individuals  are  invited  to  be  present  at 
the  hearings.  Oral  comments  will  be 
heard  and  transcribed  by  a  court 
recorder;  written  comments  are  also 
requested  to  ensure  accuracy  of  the 
record.  All  comments,  both  oral  and 
written,  will  become  part  of  the  official 
record.  In  the  interest  of  available  time, 
each  speaker  will  be  asked  to  limit  oral 
comments  to  three  minutes.  Longer 
comments  should  be  summarized  at  the 
public  hearing  and  submitted  in  writing 
either  at  the  hearing  or  mailed  td  Mr. 
Fred  Minato  (Code  231FM).  Pacific 
Division,  Naval  Facilities  &igineering 
Command,  Pearl  Harbor,  Hawaii  96860- 
7300,  facsimile  (808)  474-5909.  Written 
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comments  are  requested  not  later  than 
October  12, 1998. 

Dated:  September  8, 1998. 
Ralph  W.Corey, 

LCDRJAGC,  USN.  Federal  Register  Liaison 
Officer. 

(PR  Doc.  98-24424  Filed  9-10-98;  8:45  am] 
BiLUNG  CODE  3810-FF-P 


DEPARTMENT  OF  ENERGY 

Civilian  Radioactive  Waste 
Management;  Availability  of 
Memoranda  of  Agreement  for  Disposal 
Services  for  Naval  Spent  Nuclear  Fuel 
arid  Department  of  Energy-Owned 
Spent  Nuclear  Fuel  and  High-Levei 
Radioactive  Waste 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  availability  of 
Memoranda  of  Agreement  between  the 
Office  of  Civilian  Radioactive  Waste 
Management  and  the  Naval  Nuclear 
Propulsion  Program  and  between  the 
Office  of  Civilian  Radioactive  Waste 
Management  and  the  Office  of 
Environmental  Management  addressing 
acceptance,  transportation,  storage,  and 
disposal  of  naval  spent  nuclear  fuel  and 
of  Department  of  Energy-owned  spent 
nuclear  fuel  and  high-level  radioactive 
waste. 

^MMARY:  The  Department  of  Energy 
(DOE),  Office  of  Qvilian  Radioactive 
Waste  Management  (OCRWM).  is 
providing  public  notice  of  the 
av{ulability  of  two  Memoranda  of 
Agreement  between  OCRWM  and  the 
Naval  Nuclear  Propulsion  Program 
(NNPP)  and  the  DOE  Office  of 
Environmental  Management  (EM), 
respectively.  These  two  agreements 
address  the  roles  and  responsibilities  of 
OCRWM,  NNPP,  and  EM  concerning  the 
acceptance,  transportation,  storage  (if 
needed  and  available),  and  ultimate 
disposal  of  naval  SNF  managed  by  the 
NNPP.  and  of  DOE  SNF  and  HLW 
managed  by  EM.  These  agreements 
comply  with  the  Nuclear  Waste  Policy 
Act.  as  amended  (NWPA).  In  particular. 
section  302(b)(4),  of  the  NWPA,  makes 
the  dispc^al  of  Federally-owned  SNF 
and  HLW  in  a  repository  constructed 
imder  the  NWPA  subject  to  the  transfer 
of  funds  equivalent  to  fees  that  would 
be  paid  by  civilian  nuclear  utilities  for 
similar  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Je&ey  R.  Williams,  Director,  Systems 
Engineering  and  International  Division. 
Office  of  Civilian  Radioactive  Waste 
Management.  Department  of  Energy. 
Room  7F-085,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586-9620. 


SUPPLEMENTARY  INFORMATION:  DOE  has 
previously  committed  to  provide  the 
MOAs  for  public  information. 
Additionally,  it  is  DOE's  expectation 
that  the  MOAs  may  require  revision 
from  time  to  time  to  reflect  changes  in 
policy  or  to  redefine  responsibilities  as 
the  MOAs  are  implemented.  In  order  to 
provide  a  cost-effective  and  timely 
means  of  notifying  interested  parties 
and  the  public  if  revisions  to  MOAs  do 
occur,  DOE  intends  to  publish  the 
MOAs,  and  any  revisions  thereto,  on  the 
Internet.  The  OCRWM  Home  Page  will 
contain  hyperlinks  to  electronic 
versions  of  the  MOAs,  a  summary  of  any 
revisions  that  have  taken  place,  the 
reasons  for  any  revisions,  and  other 
information,  as  appropriate.  The 
OCRWM  Home  Page  universal  resource 
locator  (URL)  is  HTTP:// 
.  WWW.RW.DOE.GOV.  For  those 
individuals  without  Internet  access, 
please  contact  the  person  identified 
above  for  further  information. 

bsued  in  Washington,  DC,  on  September  7, 
1998. 

Lake  H.  Barrett. 

Acting  Director,  Office  of  Civilian  Radioactive 
Waste  h4anagement. 
{FR  Doc.  98-24454  Filed  9-10-98;  8:45  ami 

BIUJNOCODE  64S0-01-H 


DEPARTMENT  OF  ENERGY 

Privacy  Act  of  1974;  Amendment  to  an 
Existing  System  of  Records 

agency:  Department  of  Energy. 
ACTION:  Notice  of  intent  to  amend  and 
clarify  an  existing  Privacy  Act  System  of 
Records  and  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C  552a(e)(ll).  the 
Departeient  of  Energy  (DOE)  is  issuing 
notice  of  our  intent  to  revise  and  amend 
the  system  of  records  entitled  "DOE-13, 
Payroll  and  Leave  Records,"  including 
the  modffication  and  deletion  of  some 
existing  routine  uses  and  the 
establis^iment  of  new  routine  uses.  The 
proposed  routine  disclosures  are 
required  by  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  (PRWORA,  Pub.  L.  104-193).  The 
routine  uses  of  this  system  will  also  be 
renumbered  and.  therefore,  the  listing 
will  reflect  all  the  routine  uses 
established  for  the  system  after  the 
deletion  and  addition  of  new  routine 
uses.  We  invite  public  comment  on  this 
publication. 

DATES:  Written  comments  should  be 
submitted  on  or  before  October  13, 
1998. 

ADDRESSES:  Written  comments  should 
be  directed  to  Abel  Lopez.  Acting 


Director,  Freedom  of  Information  Act 
and  Privacy  Act  Division,  U.S. 
Department  of  Energy,  HR-73, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT:  Abel 
Lopez,  Acting  Director,  Freedom  of 
Information  Act  and  Privacy  Act 
Division,  HR-73,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  (202)  586- 
5955;  Phil  Pegnato,  Director,  Payroll 
Division,  CR-55,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown,  MD  29874,  (301)  903- 
4934;  or  Susan  Beard,  Office  of  General 
-  Counsel,  U.  S.  Department  of  Energy, 
GC-80, 1000  Independence  Avenue, 
SW.  Washington.  DC  20485,  (202)  58&- 
8618. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act.  5  U.S.C.  552a.  the 
DOE  will  revise  routine  use  numbers  2. 
3,  and  9,  which  permit  disclosure  to  the 
Internal  Revenue  Service,  State  and 
Local  Governments,  and  Financial 
Institutions,  respectively.  Each  of  these 
routine  uses  describes  to  whom  the 
records  will  be  disclosed  and  the 
purpose  of  the  disclosure.  However,  the 
routine  uses  have  been  clarified  to 
further  describe  and  define  the  purpose 
of  the  disclosure  to  the  permitted 
entities.  The  revised  routine  uses  are 
compatible  with  the  purposes  for  which 
the  Department  of  Energy  collects  the 
information. 

This  notice  also  will  reflect  the 
deletion  of  four  routine  uses.  The 
routine  uses  to  be  deleted,  as  they 
currently  appear  in  the_pertinent  S3rstem 
of  records,  are: 

20.  A  physician  or  mental  health 
professional  of  any  individual 
submitting  a  request  for  access  to  the 
record  under  the  Privacy  Act  of  1974 
and  DOE'S  Privacy  Act  regulations  if.  in 
accordance  with  the  provisions  of  5 
U.S.C.  552a(f)(3)  and  appUcable  DOE 
regulations  and  in  its  sole  judgement 
and  good  faith,  DOE  believes  that 
disclosure  of  the  medical  and/or 
psychological  information  directly  to 
the  individual  who  is  the  subject  of  the 
record  could  have  an  adverse  effect 
upon  that  individual; 

22.  Contractors,  grantees,  participants 
in  cooperative  agreements,  collaborating 
researchers,  or  their  employees,  in 
performance  of  health  studies  or  related 
health  or  environmental  duties  pursuant 
to  their  contracts,  grants,  and 
cooperating  or  collaborating  research 
agreements  may  disclose  a  record  to 
Federal,  State  and  local  health  and 
medical  agencies  or  authorities;  to 
subcontractors — ^To  determine  a 
subject's  vital  status  or  cause  of  death; 


48718 


Federal  Register /Vol.  63,  No.  176 /Friday,  September  11,  1998 /Notices 


to  health  care  providers — ^To  verify  a 
diagnosis  or  cause  of  death;  or  to  obtain 
current  addresses  for  participants  in 
health-related  studies,  surveys  and 
surveillances.  All  recipients  of  such 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measiu^s  to  protect  personal  privacy, 
and  to  disclose  or  use  personally 
identifiable  information  only  for  the 
above  described  research  purposes; 

23.  Members  of  DOE  advisory 
committees,  the  Department  of  Health 
and  Human  Services  Advisory 
Committee  on  Projects  Related  to 
Department  of  Energy  Facilities,  and  to 
authorized  employees  of  Federal,  State, 
or  local  government  or  government- 
sponsored  entities — To  provide  advice 
to  the  Department  concerning  health, 
safety,  or  environmental  issues,  as  these 
uses  are  not  in  accordance  with  the 
purposes  of  this  system;  and 

24.  A  record  firom  this  system  of 
records  may  be  disclosed  to  facilitate 
health  hazard  evaluations, 
epidemiological  studies,  or  public 
health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Department  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health  and  the  national  Center  for 
Environmental  Health,  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

It  nas  been  determined  that  these 
routine  uses  are  not  in  accordance  with 
the  purposes  for  this  system. 

Pursuant  to  the  Personal 
Responsibility  and  Work  Opportimity 
Reconcihation  Act  of  1995  (Pub.  L.104- 
193),  the  DOE  will  establish  new  routine 
uses  that  will  permit  disclosure  of  data 
from  "DOE-13  Payroll  and  Leave 
Records"  to  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Himian  Services,  for  use  in 
its  Federal  Parent  Locator  System 
(FPLS)  and  Federal  Tax  Offset  System, 
DHHS/OCSE  No.  09-90-0074.  A 
description  of  the  FPLS  may  be  fotmd 
at  62  FR  51663  (October  2, 1997). 

The  FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and/or  their  employers  for 
pxuposes  of  establishing  paternity  and 
seciuing  support.  On  October  1, 1997, 
the  FPLS  was  expanded  to  include  the 


National  Directory  of  New  Hires,  a 
database  containing  information  on 
employees  commencing  employment, 
quarterly  wage  data  on  private  and 
public  sector  employees,  and 
information  on  unemployment 
compensation  benefits.  On  October  1, 
1998,  the  FPLS  will  be  expanded  to 
include  a  Federal  Case  Registry.  The 
Federal  Case  Registry  will  contain 
abstracts  on  all  participants  involved  in 
child  support  enforcement  cases.  When 
the  Federal  Case  Registry  is  instituted, 
its  files  will  be  matched  on  an  ongoing 
basis  against  the  files  in  the  National 
Directory  of  New  Hires  to  determine  if 
an  employee  is  a  participant  in  a  child 
support  case  anywhere  in  the  country. 
If  the  FPLS  identifies  a  person  as  being 
a  participant  in  a  State  child  support 
case,  that  State  will  be  notified  of  the 
participant's  current  employer.  State 
requests  to  the  FPLS  for  location 
information  also  will  continue  to  be 
processed  after  October  1, 1998.  When 
individuals  are  hired  by  the  DOE,  the 
Department  may  disclose  to  the  FPLS 
their  names,  social  security  numbers, 
home  addresses,  dates  of  birth,  dates  of 
hire,  and  information  identifying  DOE 
as  the  employer.  The  DOE  also  may 
disclose,  within  one  month  of  the  end 
of  the  quarterly  reporting  period,  to 
FLPS  the  names,  social  security 
numbers,  and  quarterly  earnings  of  each 
DOE  employee. 

In  addition,  names  and  social  security 
numbers  submitted  by  DOE  to  the  FPLS 
will  be  disclosed  by  the  Office  of  Child 
Support  Enforcement  to  the  Social 
Seciuity  Administration  for  verification 
to  ensure  that  the  social  security 
number  provided  is  correct.  The  data 
disclosed  by  DOE  to  the  FLPS  also  will 
be  disclosed  by  the  Office  of  Child 
Support  Enforcement  to  the  Secretary  of 
the  Treasiuy  for  use  in  verifying  claims 
for  the  advance  payment  of  the  earned 
income  tax  credit  or  to  verify  a  claim  of 
employment  on  a  tax  return. 

The  Department  proposes  to  establish 
the  routine  uses  in  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(b)(3)).  The 
Privacy  Act  permits  the  disclosure  of 
information  about  individuals  without 
their  consent  as  a  routine  use  where  the 
information  will  be  used  for  a  purpose 
that  is  compatible  with  the  purpose  for 
which  the  information  was  originally 
collected.  The  Office  of  Management 
and  Budget  has  indicated  that  a 
"compatible"  use  is  a  use  which  is 
necessary  and  proper.  See  OMB 
Guidelines,  51  FR  1892, 18985  (1986). 
Since  the  proposed  uses  of  the  data  are 
required  by  Pub.  L.  104-193,  they  are 
clearly  necessary  and  proper  uses,  and 
therefore  "compatible"  uses  which  meet 
Privacy  Act  requirements. 


The  DOE  will  disclose  information 
under  the  proposed  routine  uses  only  as 
required  by  Pub.  L.  104^193  and  as 
permitted  by  the  Privacy  Act. 
Access  to  this  system  of  records  is 
.    limited  to  authorized  personnel  only. 
Access  to  magnetic  tapes  and  disc  files 
is  controlled  through  established  DOE 
computer  center  procediu«s  (personnel 
screening  and  physical  security).  Paper 
records  are  maintained  in  locked 
cabinets  and  desks.  Access  to  any  record 
is  on  a  need-to-know  basis.  The  on-line 
database  is  protected  by  a  password(s) 
known  only  to  the  system  manager  and 
those  whose  duties  require  access  to  the 
records. 

This  proposed  amendment  has  no 
relationship  to  other  branches  of  the 
Federal  Government  or  to  State  and 
local  governments.  There  has  been  no 
prior  request  for  OMB  clearance  of 
information  collection  relating  to  this 
altered  system  of  records. 

The  text  is  set  forth  below. 

Issued  in  Washington,  DC  this  3rd  day  of 
September,  1998. 
Thomas  T.  Tamura, 

Acting  Assistant  Secretary  for  Human 
Resources  and  AdministrtAion. 

DOE-13 
SYSTEM  name: 

Payroll  and  Leave  Records. 

SYSTEM  classification: 

Unclassified. 

SYSTEM  location: 

U.S.  Department  of  Energy. 

Headquarters,  1000  Independence 

Avenue,  SW,  Washington,  DC  20585; 
U.S.  Department  of  Energy,  Alaska 

Power  Administration,  2770 

Sherwood  Lane,  Jimeau,  AK  99801- 

8545; 
U.S.  Department  of  Energy, 

Albuquerque  Operations  Office,  PO 

Box  5400,  Albuquerque.  NM  87185- 

5400; 
U.S.  Department  of  Energy,  Atlanta 

Regional  Support  Office,  730 

Peachtree,  NE,  Suite  876,  Atlanta,  GA 

30308; 
U.S.  Department  of  Energy,  Bartlesvllle 

Project  Office,  220  North  Virginia 

Avenue,  Bartlesville.  OK  74003; 
U.S.  Department  of  Energy.  Boston 

Regional  Support  Office,  One 

Congress  Street,  Room  1101,  Boston, 

MA  021144-2021; 
U.S.  Department  of  Energy,  Bonneville 

Power  Administration,  PO  Box  3621 , 

Portland,  OR  97208; 
U.S.  Department  of  Energy.  Chicago 

Operations  Office,  9800  South  Cass 

Avenue,  Argonne.  IL  60439; 
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U.S.  Department  of  Energy.  Federal 

Enei^  Technology  Center,  PO  Box 

880.  Morgantown.  WV  26507-0880; 
U.S.  Department  of  Energy,  Golden 

Field  Office,  1617  Cole  Boulevard, 

Golden,  CO  80401; 
U.S.  Department  of  Energy,  Idaho 

Operations  Office.  785  DOE  Place, 

Idaho  Falls,  ID  83401; 
U.S.  Department  of  Energy,  Naval 

Petroleum  and  Oil  Shale  Reserves  in 

Colorado,  Utah,  and  Wyoming,  907  N. 

Poplar.  Suite  150.  Casper.  WY  8260; 
U.S.  Department  of  Energy,  Naval 

Petroleum  Reserves  in  California, 

28590  Highway  119,  PO  Box  11, 

Tupman,  CA  93276; 
U.S.  Department  of  Energy,  Nevada 

Operations  Office,  PO  Box  98518.  Las 

Vegas,  NV  89193-8518; 
U.S.  Department  of  Energy,  Oak  Ridge 

Operations  Office,  PO  Box  2001,  Oak 

Ridge,  TN  37831; 
U.S.  Department  of  Energy,  Oakland 

Operations  Office,  1301  Clay  Street, 

Oakland.  CA  94612-5208; 
U.S.  Department  of  Energy,  Office  of 

Scientific  &  Technical  Information. 

PO  Box  62,  Oak  Ridge,  TN  37831; 
U.S.  Department  of  Energy,  Ohio  Field 

Office.  1  Moimd  Road,  Miamisburg. 

OH  45342;  ^  ,   ^  ,   u- 

U.S.  Department  of  Energy,  Philadelplua 

Regional  Support  Office,  1880  John  F. 

Kennedy  Boulevard.  Suite  501. 

Philadelphia.  PA  19103-7483; 
U.S.  Department  of  Energy.  Pittsburgh 

Energy  Technology  Center,  626 

Cochrans  Mill  Road,  Pittsbiugh,  PA 

15236—0940; 
U.S.  Department  of  Energy,  Pittsburgh 

Naval  Reactors  Office,  PO  Box  109, 

West  Mifflin,  PA  15122-0109; 
U.S.  Department  of  Energy,  Richland 

Operations  Office,  PO  Box  550, 

Richland,  WA  99352; 
U.S.  Department  of  Energy,  Rocky  Flats 

Field  Office,  PO  Box  928,  Golden,  CO 

80402-0928; 
U.S.  Department  of  Energy,  Savannah 

River  Operations  Office,  PO  A,  Aiken, 

SC  29801; 
U.S.  Department  of  Energy,  Seattie 

Regional  Support  Office.  800  Fifth 

Avenue.  Suite  3950.  Seattie.  WA 

98104; 
U.S.  Department  of  Energy.  Schenectady 

Naval  Reactors  Office,  PO  Box  1069, 

Schenectady,  NY  12301; 
U.S.  Department  of  Energy, 

Southeastern  Power  Administration, 

Samuel  Elbert  Building,  Elberton,  GA 

30635; 
U.S.  Department  of  Energy, 

Southwestern  Power  Administration, 

PO  Box  1619,  Tulsa,  OK  74101; 
U.S.  Department  of  Energy,  Strategic 

Petroleum  Reserve  Project  Office,  900 

Commerce  Road  East,  New  Orleans, 

LA  70123; 


U.S.  Department  of  Energy,  Western 
Area  Power  Administration,  PO  Box 
3402,  Golden,  CO  80401. 

CATEGORIES  OF  MDMDUALS  COVERED  lY  1ME 

system: 

DOE  personnel  and  consultants, 
including  personnel  and  consultants  of 
the  Federal  Energy  Regulatory 
Commission. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBI: 

Time  and  attendance  records,  earning 
records,  payroll  actions,  deduction 
information  requests,  authorizations  for 
overtime  and  night  differential,  and 
Office  of  Personnel  Management 
retirement  records. 

AUTMORrrr  for  mamtenance  of  the  systbi: 
5  U.S.C.  301;  Departinent  of  Energy 
Organization  Act,  Pub.  L.  95-91  (42 
U.S.C.  7341);  Executive  Order  12091; 
Privacy  Act  of  1974,  Pub.  L.  93-579  (5 
U.S.C.  552a);  General  Accounting  Office 
Policy  and  Procedures  Manual;  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act,  Pub.  L.  104-193. 

PURPOSE(S): 

To  maintain  historical  docimientation 
on  employee  wages,  deductions, 
retirement  benefits,  and  leave. 


ROUTINE  USES  MAMTAMEO  IN  THE  SYSTEM, 
INCLUDING  CATEGORIES  OF  USERS  AND  THE 
PURPOSES  OF  SUCH  USES: 

1.  Treasury  Department — ^To  collect 
withheld  taxes,  process  payroll 
payments  and  issue  savings  bonds. 

2.  Internal  Revenue  Service — ^To 
process  Federal  income  tax  pa3rments 
and  tax  levies. 

3.  State  and  Local  Governments  -To 
process  State  and  local  income  tax 
deductions  and  court  ordered  child 
support  or  alimony  payments. 

4.  Office  of  Personnel  Management — 
To  establish  and  maintain  retirement 
records  and  benefits. 

5.  Thrift  Savings  Board— To  update 
Section  40 IK  type  records  and  benefits. 

6.  Social  Security  Administration— To 
establish  Social  Security  records  and 
benefits. 

7.  Department  of  Labor— To  process 
workmen's  compensation  claims. 

8.  Department  of  Defense — To  adjust 
military  retirement. 

9.  Financial  Institutions — ^To  credit 
net  check  deposits,  savings  allotments, 
and  discretionary  allotments. 

10.  Employee  imions — ^To  credit 
accoimts  for  employees  with  imion  dues 
deductions. 

11.  Health  insurance  carriers— To 
process  insurance  claims. 

12.  General  Accoimting  Office — ^To 
verify  accuracy  and  legality  of 
disbursement. 


13.  Department  of  Veterans  Affairs — 
To  evaluate  veteran's  benefits  to  which 
the  individual  may  be  entitied. 

14.  States'  departments  of 
employment  secxmty — ^To  determine 
entitlement  to  unemployment 
compensation  or  other  State  benefits. 

15.  Federal,  State,  local  or  foreign 
agencies— To  investigate  or  prosecute 
violations  or  potential  violations  of  law, 
whether  civil,  criminal,  or  regulatory  in 
natiue.  and  to  enforce  or  implement 
statutes,  rules,  regulations  or  orders. 

16.  Federal,  State  or  local  agencies— 
To  maintain  civil,  criminal,  or  other 
enforcement  information  relevant  to 
hiring  or  retention  of  an  employee, 
issuance  of  a  seciuity  clearance,  letting 

of  a  contract  or  issuance  of  a  license.  

grant,  or  other  benefit. 

17.  Office  of  Management  and 
Budget — ^To  review  private  relief 
legislation,  as  set  forth  in  OMB  Circular 
No.  A-19,  at  any  stage  of  the  legislative 
coordination  and  clearance  process. 

18.  DOE  contractors  in  performance  of 
their  contracts  and  their  officers  and 
employees  who  have  a  need  for  the 
record— To  perform  their  duties  and      , 
subject  to  the  same  limitations 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

19.  A  member  of  Congress  submitting 
a  request  involving  an  individual  when 
the  individual  is  a  constituent — ^To 
provide  the  information  that  pertains  to 
a  constituent  that  has  been  requested. 

20.  United  States  Enrichment 
Corporation  and  its  contractors  in 
performance  of  their  contracts,  and  their 
officers  and  employees  who  have  a  need 
for  the  record  in  the  performance  of 
their  duties,  subject  to  the  same 
limitations  applicable  to  DOE  officers 
and  employees  under  the  Privacy  Act. 

21.  The  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services,  Federal 
Parent  Locator  system  (FPLS)  and 
Federal  Tax  Offset  System— To  locate 
individuals  and  identify  their  income 
sources  to  establish  paternity,  establish 
and  modify  orders  of  support,  and  for 
enforcement  action. 

22.  The  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  FamiUes,  Department  of 
Health  and  Himian  Services,  Federal 
Parent  Locator  system  (FPLS)  and 
Federal  Tax  Offset  System,  for  release  to 
the  Social  Security  Administration— To 
verify  social  security  nimibers  in 
connection  with  the  operation  of  the 
FPLS  by  the  Office  of  Child  Support     > 
Enforcement. 

23.  To  die  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
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Health  and  Human  Services,  Federal 
Parent  Locator  system  (FPLS)  and 
Federal  Tax  Offset  System,  for  release  to 
the  Department  of  Treasury — ^To 
administer  the  Earned  Income  Tax 
Credit  Program  (Section  32,  Internal 
Revenue  Code  of  1986)  and  verify  a 
claim  with  respect  to  employment  in  a 
tax  return. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCESSING,  RETAINING,  AND 
OISPOSINQ  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records,  on-line  database, 
magnetic  tape  and  disc,  and  microfiche. 

RETRIEVABnJTY: 

By  name,  social  security  nimiber,  and 
payroll  nimiber. 

SAFEGUARDS: 

Access  to  magnetic  tapes  and  disc 
files  is  controlled  through  established 
DOE  computer  center  procedures 
(personnel  screening  and  physical 
security).  Paper  records  are  maintained 
in  locked  cabinets  and  desks.  Access  to 
any  record  is  on  a  need-to-know  basis. 
The  on-line  database  is  protected  by 
password(s)  known  only  to  the  system 
manager  and  those  whose  duties  require 
access  to  the  records. 

RETENTION  AND  DISPOSAL: 

Retention  and  disposal  of  these 
records  is  covered  by  DOE  1324.5B. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Headquarters:  U.S.  Department  of 
Energy,  Office  of  Chief  Financial 
Officer,  CR-1, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

Field  Offices:  The  managers  and 
directors  of  field  locations  are  the 
system  managers  for  their  respective 
portions  of  this  system. 

NOTIFICATION  PROCEDURES: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Director,  FOIA 
and  Privacy  Act  Division,  Department  of 
Energy  (Headquarters),  or  the  Privacy 
Act  Officer  at  the  appropriate  field 
location  in  accordance  with  DOE's 
Privacy  Act  regulations  (10  CFR  part 
1008. 45  FR  61576,  September  16. 
1980). 

b.  Requests  should  include:  Complete 
name,  social  security  number,  the 
location(s)  of  employment,  and  time 
period  of  employment. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above.  Records  generally  are  kept  at 
locations  where  work  is  performed.  The 
Privacy  Act  Officer  may  require  proper 


identification,  in  accordance  with  DOE's 
Privacy  Act  regulations  (10  CFR  part 
1008,  45  FR  61576,  September  16, 
1980). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual,  supervisors, 
timekeepers,  official  personnel  records, 
and  the  Internal  Revenue  Service. 

SYSTEM  EXEMPT  FROM  CERTAIN  PROVISIONS  OF 
THE  ACT: 

None. 
(FR  Doc.  98-24455  Filed  »-10-98;  8:45  am] 

BILUNQ  COOE  645<M>1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-391-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

September  4, 1998. 

Take  notice  that  on  September  1, 
1998,  Colorado  Interstate  Gas  Company 
(CIG),  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  fisted  in 
the  Appendix  A  attached  to  the  filing, 
to  be  effective  October  5, 1998. 

CIG  states  it  is  making  this  filing  to 
initiate  a  new  "Swing  Service"  which 
will  establish  a  gas  balance  management 
tool  for  points  of  delivery  where  "No 
Notice"  service  is  not  available  and 
where  an  Operational  Balancing 
Agreement  is  not  appropriate. 

CIG  further  states  this  service  will  be 
available  to  the  operator  at  such  points 
of  delivery,  and  CIG  befieves  that  end 
users  who  are  directly  connected  to  its 
system  will  be  the  primary  users  of  the 
proposed  service.  CIG  states  it  cannot 
offer  additional  service  under  its 
storage-based  NNT  Rate  Schedule  since 
its  current  NNT  commitments  exhaust 
all  of  its  available  storage  deliverability/ 
capacity. 

CIG  states  it  has  entered  into 
Operational  Balancing  Agreements  at 
most  points  of  receipt  and  interconnects 
with  other  interstate  pipelines  and 
intrastate  pipelines,  as  well  as  other 
non-market  sensitive  delivery  points. 
However,  CIG  states  that  remain  certain 
points  of  delivery  where  Operational 
Balancing  Agreements  are  not 
appropriate,  because  the  variances  at 
these  locations  are  primarily  the  direct 
result  of  market  swings  rather  than 
operational  issues.  By  offering  the  new 


"Swing  Service"  to  the  operators  of 
these  facilities  at  which  CIG  delivers 
gas,  CIG  hopes  to  provide  these  point 
operators  with  the  ability  to  reduce  the 
imbalance  penalties  and  cash-out 
obligations  that  can  arise  as  end-user 
markets  swing  up  and  down. 

CIG  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoiUd  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
writh  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  avulable  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  98-24398  Filed  9-10-98;  8:45  amj 
BILUNQ  CODE  CTir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-4464-000] 

The  Detroit  Edison  Company:  Notice  of 
Filing 

September  4, 1998. 

Take  notice  that  on  August  28, 1998, 
The  Detroit  Edison  Company  (Detroit 
Edison)  tendered  for  filing  Service 
Agreements  (the  Service  Agreement)  for 
Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  under  the  Open 
Access  Transmission  Tariff  of  Detroit 
Edison,  FERC  Electric  Tariff  No.  1, 
between  Detroit  Edison  and  Tractebel 
Energy  Marketing  dated  as  of  July  7, 
1998.  The  parties  have  not  engaged  in 
any  transactions  under  the  Service 
Agreements  prior  to  thirty  days  to  this 
filing. 

Detroit  Edison  requests  that  the 
Service  Agreements  be  made  affective  as 
rate  schedules  as  of  July  7, 1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
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First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
September  17, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-24388  Filed  9-10-98;  8:45  am] 
BILLmO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-4465-O00] 

The  Detroit  Edison  Company;  Notice  of 
Filing 

September  4. 1998. 

Take  notice  that  on  August  28, 1998, 
the  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  fiUng  Service 
Agreements  (the  Service  Agreements), 
for  Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  imder  the  Joint 
Open  Access  Transmission  Tariff  of 
Consumers  Energy  Company  and  Detroit 
Edison,  FERC  Electric  Tariff  No.  1, 
between  Detroit  Edison  and  Tractebel 
Energy  Marketing  dated  as  of  July  7, 
1998.  The  parties  have  not  engaged  in 
any  transactions  under  the  Service 
Agreements  prior  to  thirty  days  to  this 
filing. 

Detroit  Edison  requests  that  the 
Service  Agreements  be  made  effective  as 
ofJuly7, 1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
September  17, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-24389  Filed  9-10-98;  8:45  am] 

MLLMG  CODE  (Tir-ei-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-39(M)00] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  Fere  Gas 
Tariff 

September  4. 1998. 

Take  notice  that  on  September  1, 
1998,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Voliune  No.  1-A,  the  following  tariff 
sheets,  with  an  effective  date  of  October 
1. 1998: 

Third  Revised  Sheet  No.  118 
First  Revised  Sheet  No.  314 

El  Paso  states  that  the  tariff  sheet  is 
being  filed  to  increase  the  Billing 
Determinant  for  Pemex  Gas  y 
Petroquimica  Basica  to  15,000  dth  and 
to  revise  the  related  revenue  crediting 
threshold. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-24399  Filed  9-10-98;  8:45  ami 
BiLLMQ  CODE  «717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-4431-000] 

Kentucky  Utilities  Company;  Notice  of 
Filing 

Septeml>er  4, 1998. 

Take  notice  that  on  August  26, 1998, 
Kentucky  UtiUties  Company  (KU), 
tendered  for  fifing  Supplement  No.  8  to 
the  Kentucky  Utilities  and  East 
Kentucky  Power  Cooperative 
Interconnection  Agreement.  This 
Supplement  is  under  the  filed  and 
approved  Schedule  FERC  No.  203. 

Any  person  desiring  to  he  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
September  15, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
teiken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-24386  Filed  9-10-98;  8:45  am] 
BNJJNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-4432-000] 

Kentucky  Utilities  Company;  Notice  of 
Filing 

September  4,  1998. 

Take  notice  that  on  August  26, 1998, 
Kentucky  UtiUties  Company  (KU) 
tendered  for  fifing  a  Supplement  No.  7, 
to  the  Kentucky  UtiUties  and  East 
Kentucky  Power  Cooperative 
Interconnection  Agreement.  This 
Supplement  is  under  the  filed  and 
approved  Schedule  FERC  No.  203. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
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and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
September  15, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-24387  Filed  9-10-98;  8:45  am) 

BILUNO  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP98-222-001] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Refund  Report 

September  4, 1998. 

Take  notice  that  on  August  31, 1998, 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  a  report 
of  Gas  Research  Institute  (GHRI)  refunds 
made  to  its  customers  in  compliance 
with  the  Commission's  June  30  letter 
order  in  Docket  No.  RP98-222-001. 

On  August  13, 1998,  Kern  River  states 
that  it  refunded  to  its  customers  the 
difference  between  the  GRI  surcharges 
collected  from  January  1997  through 
May  1998,  and  the  amount  that  should 
have  been  collected  using  the  correct 
surcharges. 

Kem  River  states  that  a  copy  of  this 
fihng  has  been  served  upon  its  affected 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  September  11, 1998. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubhc  inspection  in  the 
PubUc  Reference  Room. 
Linnraod  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-24400  Filed  9-10-98;  8:45  am] 

BaUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  TM9»-2-53-005] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Tariff  Filing 

September  4, 1998. 

Take  notice  that  on  September  1, 
1998,  K  N  Interstate  Gas  Transmission 
Co.  (KNIj  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1-B,  the  following  tariff 
sheet  to  be  effective  August  1, 1998: 

Second  Revised  Original  Sheet  No.  24 

KNI  states  that  this  tariff  sheet  is 
being  filed  in  accordance  with  the 
Commission's  order  dated  August  17, 
1998,  in  Docket  No.  TM98-2-53-003. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  jurisdictional 
customers,  interested  public  bodies  and 
all  parties  to  the  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Siieet.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-24393  Filed  9-10-98;  8:45  am) 

BILLMO  CODE  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP98-746-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Request  Under  Blanket 
Authorization 

September  4, 1998. 

Take  notice  that  on  August  25, 1998, 
K  N  Interstate  Gas  Transmission  Co. 
(KNI),  P.O.  Box  281304,  Lakewood, 
Colorado  80228  filed  in  Docket  No. 
CP98-746-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  install  and 


operate  seven  new  delivery  taps  and 
appurtenant  facilities  in  Nebraska, 
imder  KNI's  blanket  certificate  issued  in 
Docket  No.  CP83-140-000  and  CP83- 
140-001  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

KNI  states  that  the  seven  new  delivery 
taps  will  be  located  in  Buffalo,  Dawson, 
Holt,  Lincoln  and  Red  Willow  Counties, 
Nebraska.  Four  of  the  taps  will  be  added 
as  delivery  points  under  an  existing 
transportation  agreement  between  KNI 
and  K  N  Energy  big.  (KNE)  and  the 
remaining  three  taps  will  be  added  as 
delivery  points  under  existing  shipper 
transportation  agreements  with  KNI. 
The  proposed  delivery  points  will  be 
used  by  KNE  and  other  shippers  to 
facilitate  the  deUvery  of  natural  gas  to 
end-use  customers. 

KNI  states  that  the  gas  volumes 
deUvered  at  these  proposed  delivery 
points  will  be  within  maximum 
transportation  quantities  set  forth  in 
KNI's  transportation  service  agreement 
writh  shippers.  The  addition  of  the 
proposed  delivery  points  is  not 
prohibited  by  KNI's  existing  FERC  Gas 
Tariff  and  will  not  have  any  adverse 
impact,  on  a  daily  or  annual  basis,  upon 
KNI's  existing  customers. 

Any  person  or  the  Commission's  .staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98^24402  Filed  9-10-98;  8:45  am] 
BIUINQ  COOE  t717-«1-H 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  CP9»-17B-<I07  and  CP97-238- 
007] 

Maritimes  &  Northeast  Pipeline,  LLC; 
Notice  of  Initial  FERC  Gas  Tariff 

Septeml)er  4, 1998. 

Take  notice  that  on  September  1, 
1998,  Maritimes  &  Northeast  Pipeline, 
L.L.C.  (Maritimes)  filed  to  place  into 
effect  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  Cover  Sheet  and  Original 
Sheet  No&.  1  through  500.  Also  take 
notice  that  on  September  2, 1998, 
Maritimes  filed  a  Motion  for  Extension 
of  Time  and  Limited  Waiver  of  Order 
Nos.  587. 

Maritimes  says  that  it  proposes:  to 
place  its  complete  FERC  Gas  Tariff, 
Original  Volume  No.  1  into  effect  on 
November  1, 1998,  which  is  the 
certificated  in-service  date  for  the 
Maritimes  Phase  I  facilities.  The  tariff 
will  allow  Maritimes  to  provide  firm  or 
interruptible  services  to  those  customers 
desiring  such  service  as  contemplated 
by  the  certificates  of  public  convenience 
and  necessity  issued  to  Maritimes.  * 

Maritimes  says  that  complete  copies 
of  this  filing  are  being  mailed  to 
potential  customers  and  interested  state 
commissions.  However,  due  to  the 
voluminous  nature  of  actual  tariff 
sheets,  Maritimes  says  that  copies  of 
this  filing  without  the  actual  tariff 
sheets  are  being  mailed  to  all  other 
parties  on  the  Commission's  Official 
Service  Lists  in  the  above  referenced 
dockets.  Maritimes  says  that  copies  of 
actual  tariff  sheets  will  be  made 
available  upon  request  and  complete 
copies  of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Any  person  desiring  to  protest  this 
filing  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Section  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
Sled  by  September  14, 1998,.as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


'July  31, 1997,  Order,  80  FERC  61,136  (1997), 
Septamber  24, 1997,  Order.  80  FERC  61.346  (1997), 
and  July  31, 1998,  Order,  84  FERC  61,130  (1998). 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  98-24401  Filed  9-10-98;  8:45  ami 

BILUNO  COOE  •nr-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-392-00(q 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

September  4, 1998. 

Take  notice  that  on  September  1, 
1998,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  the  General  Terms  and 
Conditions  to  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets:^ 

First  Revised  Sheet  No.  124 
Third  Revised  Sheet  No.  245 

MRT  proposes  an  effective  date  of 
October  1, 1998,  and  states  that  the 
purpose  of  this  filing  is  to  modify  MRTs 
General  Terms  and  Conditions  to  its 
Tariff  to  provide  that  volumes 
transported  in  excess  of  capacity 
entitiements  in  a  rate  zone  are  charged 
as  authorized  overrun  quantities. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions 
of  Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  vtdth  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vdll  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linvrood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-24397  Filed  »-10-98;  8:45  am] 
BILUNO  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-4466-00(q 

NGE  Generation,  Inc.;  Notice  of  Rling 

September  4, 1998. 

Take  notice  that  on  August  28, 1998, 
NGE  Generation,  Inc.  (NGE  Generation), 
tendered  for  filing  pursuant  to  Part  35 
of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  35,  notice 
terminating  certain  transactions  with 
Federal  Energy  Sales,  Inc.  (FES),  in 
accordance  with  the  terms  of  NGE 
Generation's  Electric  Power  Sales  Tariff, 
FERC  Electric  Rate  Schedule,  Original 
Volume  No.  1,  initially  filed  with  the 
Commission  in  Docket  No.  ER97-2S18- 
000  and  restated  on  March  18, 1998  in 
Docket  No.  ER98-2234-000. 

NGE  Generation  served  a  copy  of  the 
filing  upon  ¥ES. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
September  17, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-24390  Filed  »-10-98:  8:45  am) 
BILUNO  COOE  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-393-000I 

Northwest  Pipeline  Corporation;  Notice 
Of  Petition  for  Grant  of  Limited  Wahrar 
of  Tariff 

Septeml)er  4, 1998. 

Take  notice  that  on  September  1, 
1998,  pursuant  to  Rule  207(a)(5)  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CF.R.  385.207(a)(5), 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  a 
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Petition  for  Grant  of  Limited  Waiver  of 
Tariff. 

Northwest  seeks  a  waiver  of  the 
Commission's  first-come,  first-served 
policy  as  reflected  in  Section  1  of 
Northwest's  Rate  Schedule  TI-1  and  in 
the  Priority  Date  provisions  in  Section 
12.3  of  the  General  Terms  and 
Conditions  of  Northwest's  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  in 
order  to  allow  the  receipt  point  priority 
dates  established  by  Mock  Energy 
Services.  L.P.  ^Mock)  under  an 
interruptible  transportation  agreement 
No.  100779  dated  February  10, 1988,  as 
amended,  to  be  retained  by  Mock's 
assignee.  Coral  Energy  Resources,  L.P. 
pursuant  to  an  asset  purchase 
agreement. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
jurisdictional  customers  and  upon 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
September  11, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  served  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  98-24396  Filed  9-10-98;  8:45  am] 
BtLUNQ  CODE  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  ^ 

[Docket  No.  OA97-41 1-002] 

PacificCorp;  Notice  of  Extension  of 
Time 

September  4, 1998. 

On  August  28, 1998,  PacifiCorp  filed 
a  motion  for  an  extension  of  time  to 
make  a  compliance  filing  and  revise  its 
organizational  charts  and  job 
descriptions  posted  on  the  OASIS  as 
directed  by  the  Commission's  Order  on 
Standards  of  Conduct  issued  July  31, 
1998,  in  the  above-docketed 


proceeding.^  In  its  motion,  PacifiCorp 
states  that  it  is  making  changes  to  its 
computer  systems  to  further  separate  its 
wholesale  merchant  function  from  its 
transmission  function,  as  required  by 
the  Order.  PacifiCorp  states  that  the 
changes  to  its  KWH  Accounting  System 
will  take  approximately  90  days  to 
implement.  Further,  PacifiCorp  states 
that  it  is  underdog  organizational 
changes  that  will  be  finalized  in  the 
next  60  days  that  will  affect  the 
organizational  charts  posted  on  the 
OASIS. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  within 
which  PacifiCorp  must:  (1)  make  its 
compliance  filing  is  granted  to  and 
including  November  28,  1998;  and  (2) 
revise  its  organizational  charts  and  job 
descriptions  is  granted  to  and  including 
October  29, 1998. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
(FR  Doc.  98-24391  Filed  9-10-98;  8:45  am) 

BtLUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT9a~W-O0Ol 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Compliance 
Report 

September  4. 1998. 

Take  notice  that  on  September  1, 
1998,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  tendered  for 
filing  pursuant  to  Section  9.1  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  its  report  of  recalculated 
Operational  Segment  Capacity 
Entitlements  to  become  effective 
November  1, 1998. 

Texas  Eastern  states  that  the  purpose 
of  the  filiiig  is  to  make  its  report 
pursuant  to  Section  9.1  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1  of 
recalculated  November  1, 1998 
Operational  Segment  Capacity 
Entitlements,  along  with  supporting 
documentation  explaining  the  basis  for 
changes. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  affected 
customers  of  Texas  Eastern  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 


>  Allegheny  Public  Service  Company,  et  al.,  84 
FERC  1  61,131  (1998). 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
September  11, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
,Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  98-24394  Filed  9-10-98;  8:45  am] 
BiLUNO  cooE  srir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-1-143-000] 

TransCoiorado  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  4, 1998. 

Take  notice  that  on  September  1. 
1998,  TransCoiorado  Gas  Transmission 
Company  (TransCoiorado)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  October  1, 1998: 

Second  Revised  Sheet  No.  20 
Second  Revised  Sheet  No.  200 
First  Revised  Sheet  No.  264 
Original  Sheet  No.  265 

TransCoiorado  states  that  these  tariff 
sheets  propose  an  Annual  Charge 
Adjustment  (ACA)  surcharge  of  $0.0021 
for  its  currently  effective  rates.  The  tariff 
sheets  are  proposed  to  become  effective 
October  1,  1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
With  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  98-24392  Filed  9-10-98;  8:45  am] 

BILUNO  COOE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-394-00(q 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

September  4, 1998. 

Take  notice  that  on  September  1, 
1998,  Transcontinental  Gas  Pipe  Lien 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1. 
certain  revised  tariff  sheets  listed  on 
Appendix  A  attached  to  the  filing,  with 
an  effective  date  of  November  1, 1998. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  (1)  implement  new 
Rate  Schedules  WSS-Open  Access 
(Washington  Storage  Service-Open 
Access)  and  WSS-Open  Access-R 
(Released  Washington  Storage  Service- 
Open  Access)  (2)  modify  the  General 
Terms  and  Conditions  to  provide  for 
storage  transfers  between  Rate 
Schedules  WSS-Open  Access  and  ISS 
(3)  modify  Rate  Schedule  WSS  to  reflect 
outdated  information  regarding  injected 
base  gas  requirements  and  the  designed 
ratio  of  injected  base  gas  requirements 
to  top  gas  storage  capacity  (4)  modify 
language  in  Rate  Schedule  ISS  to  enable 
that  portion  of  the  Washington  Storage 
Field  dedicated  to  Part  284  service  to  be 
utilized  for  ISS  service  upon 
authorization  of  the  conversion  and  (5) 
revise  the  revenue  sharing  provision  in 
Rate  Schedule  IS^o  include  Buyers 
under  Rate  Schedule  WSS-Open  Access. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Se^cms 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
vnth  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestemts  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-24395  Filed  9-10-98;  8:45  am] 

BKXINO  COOE  S717-A1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6159-8] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Reqiiest;  StarTrack  Program 

AGENCY:  EnvirtHunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
StarTrack  Program,  EPA  ICR  Number 
1825.01.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  November  10, 1998. 
ADDRESSES:  Marge  Miranda,  U.S.  EPA 
Region  1,  JFK  Federal  Building— 
Mailcode  SPE,  Boston,  MA  02203. 
Interested  persons  may  obtain  a  copy 
without  charge  by  calling  Marge 
Miranda  at  617/565-1002.  The  ICR  will 
be  available  on  the  StarTrack  website  at 
http://www.epa.gov/region01/8teward/ 
strack. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marge  Miranda,  617/565-1002  or  David 
W.  Guest,  Esq.,  617/565-3348.  Fax 
number:  617/565-4939 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  that 
choose  to  participate  in  the  full-scale 
StarTrack  Program. 

Title:  StarTrack  Program. 

Abstract:  U.S.  EPA's  New  England 
Region  office  (Boston,  MA),  in 
conjunction  with  participating  states 
and,  in  some  cases,  local  agencies,  is 
developing  a  third-party  certification 
system  for  environmental  performance 
as  part  of  its  StarTrack  Program. 
Participants  in  StarTrack  will  develop, 
demonstrate,  and/or  test  compliance 


tools  and  principles  associated  with 
third-party  certification  of 
environmental  performance.  The  goal  of 
the  program  is  to  expand  the  use  of 
compliance  and  environmental 
management  systems  to  improve 
protection  of  the  environment,  increase 
the  public's  tmderstanding  of  a 
company's  environmental  performance, 
and  further  promote  efficient  use  of 
public  and  private  resources. 

StarTrack  is  one  of  many  reinvention 
initiatives  within  EPA.  EPA's 
reinvention  philosophy  is  focused  on 
improving  environmental  results  while 
allowing  flexibility  in  how  the 
improved  results  are  achieved;  sharing 
information  and  decision-making  with 
all  stakeholders;  creating  market  place 
incentives  for  compUance  with 
environmental  requirements;  and 
lessening  the  red-tape  and  paperwork 
burden  of  complying  with 
environmental  requirements. 

Reinventing  environmental  protection 
means  addressing  the  everyday 
inefficiencies  and  limitations  associated 
with  environmental  regulations  and 
managing  for  better  environmental 
results.  It  includes  designing  and  testing 
fundamentally  new  systems,  such  as 
those  encouraged  in  StarTrack,  and 
considering  alternative  approaches  to 
address  environmental  challenges. 

In  each  year  of  participation  in 
StarTrack,  a  company  agrees  to  audit  its 
environmental  compliance  and 
management  system  and  to  prepare  and 
publish  a  comprehensive  environmental 
performance  report.  During  every  third 
year  of  participation,  the  company  will 
have  its  compUance  and  management 
system  audit  results  reviewed  and 
certified  by  an  independent  third  party. 
Follow-up  certification  may  be  required 
on  a  more  frequent  basfs  for  facilities 
not  meeting  full  certification 
requirements. 

To  participate,  a  company  must  have 
an  estabhshed  compliance  auditing 
program  and  a  demonstrated 
commitment  to  compliance,  pollution 
prevention,  and  continuous 
improvement  of  environmental 
performance. 

AppUcants  to  the  program  must 
submit  information  addiressing  the 
selection  factors  (commitment  to 
compliance,  continuous  improvement, 
and  pollution  prevention),  using 
examples,  quantitative  data,  and 
existing  docimientation,  where 
applicable.  An  applicant  may  submit 
information  such  as  a  compliance  audit 
protocol,  auditors'  qualifications,  and  a 
sample  of  previous  audit  findings  and 
corrective  action  plans  to  support  a 
claim  to  an  established  compliance 
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auditing  program.  The  facility  should 
have  an  acceptable  compliance  history 
including  no  open  or  recent  major 
enforcement  actions. 

Upon  acceptance  to  the  program,  the 
participant  will  sign  a  Letter  of 
Conmiitment  with  the  EPA  Region, 
participating  state  regulatory  agencies, 
and  participating  local  regulatory 
agencies.  Facilities  renewing  their  status 
as  a  StarTrack  company  after  their  first 
year  will  not  need  to  re-apply  to  the 
program,  but  will  need  to  sign  a  Letter 
of  Commitment  for  the  new  year  of 
participation.  The  participant  will  be 
required  to  submit  several  reports 
documenting  required  StarTrack 
activities  throughout  the  12-month 
period  of  participation.  It  is  ultimately 
the  responsibility  of  the  StarTrack 
facility  to  ensure  that  the  following 
required  documents  are  submitted  to 
EPA  in  a  timely  fashion:  audit 
workplans,  reports  and  corrective  action 
plans  for  all  compliance  and  EMS 
audits;  third  party  certifier  reports  and 
certifications;  the  facility  improvement 
plan  (in  response  to  the  certification 
report);  and  an  annual  environmental 
performance  report. 

Application  to  StarTrack  is  voluntary. 
Information  submitted  as  part  of  the 
requirements  for  ongoing  participation 
in  the  program  (e.g.,  EMS  and 
compliance  audits,  status  reports,  etc.) 
is  mandatory  to  maintain  StarTrack 
participatory  status  and  to  obtain  the 
Program  benefits. 

EPA  shall  treat  information  claimed 
as  confidential  business  information 
(CBI)  in  accordance  with  the 
requirements  of  40  CFR  part  2.  If  the 
participant  fails  to  claim  the 
information  as  confidential  upon 
submission,  it  may  be  made  available  to 
the  public  without  further  notice.  EPA 
cannot  guarantee  that  information 
submitted  pursuant  to  this  agreement 
and  claimed  as  confidential  will  be 
immune  from  disclosure  to  a  requester 
under  the  Freedom  of  Information  Act 
(FOIA).  Participating  state  agencies  will 
maintain  CBI  confidentiality  to  the 
extent  allowed  by  relevant  state  law. 
.  Note  that  some  state  laws  provide  for  a 
greater  degree  of  access  to  and  narrower 
protections  for  information  considered 
confidential  under  federal  law. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  0MB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15. 

The  EPA  would  Hke  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including   --. 
whether  the  information  will  have    j 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  buirden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (iv)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Burden  Statement:  It  is  estimated  that 
approximately  50  facilities  may 
voluntarily  apply  to  StarTrack  emnually 
in  Region  1,  and  as  many  as  250  if  the 
program  were  to  be  expanded  to  other 
EPA  Regions.  EPA  estimates  that  3^ 
facilities  may  satisfy  the  requirements 
for  participation  in  the  StarTrack 
Program.  An  estimated  36  hours  per 
facility  will  be  expended  to  provide 
EPA  with  data  for  application  to 
StarTrack.  This  burden  hour  estimate 
translates  to  a  cost  of  approximately 
$1,127.88  per  facility  [$31.33/hour 
times  36  hours]  and  a  total  cost  to 
industry  of  approximately  $56,394 
($1,127.88  per  facility  times  50 
facilities). 

During  those  years  of  participation 
when  third-party  certification  is  not 
required,  facilities  will  expend  a  total  of 
156  hours  preparing  all  dociunents  and 
conducting  all  activities  required  imder 
the  program.  This  represents  a  cost  of 
$4,887.48  per  facility  ($31.33/hour 
times  156  hours]  and  a  total  cost  to 
industry  of  $171,061.80  [$4,887.48  per 
facility  times  35  facilities).  Total  capital 
and  start-up  costs  may  vary  based  on  the 
degree  to  which  participemts  already 
conduct  the  required  activities  at  their 
facilities. 

In  those  years  requiring  third  party 
certification,  facilities  will  expend  an 
additional  67  hours  for  conducting  all 
the  associated  activities.  This  represents 
an  additional  cost  to  industry  of 
$7,481.89  per  facility  [67  hours  times 
$111.67/hour]  and  a  total  cost  to 
industry  of  $261, 866. 15  [35  faciUties 
times  $7,481.89).  (For  1998,  program 
participants  will  commit  for  one  year. 
Continued  participation  will  be 
considered  once  all  first  year  project 
tasks  are  completed  and  have  been 
evaluated.  Triennial  third-party 
certification  will  be  implemented,  if 
appropriate,  in  the  adoption  of  any 
agreement  for  continuing  participation.) 


Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a  federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  August  19, 1998. 
Thomas  D'Avanzo, 
Acting  Chief,  Assistance  and  Pollution 
Prevention  Office. 
(FR  Doc.  98-24775  Filed  9-10-98;  8:45  am) 

BIUINO  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ERrfRL-649S-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  10, 1998  Through 
Augiist  14, 1998  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  PoUcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  OFFICE  OF 
FEDERAL  ACTIVITIES  AT  (202)  564- 
7167.  An  explanation  of  the  ratings 
assigned  to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10. 1998  (6«  FR  17856). 

Draft  EISs 

ERP  No.  EV-AFS-L65293-O0  Rating 
EC2,  Upper  Coliunbia  River  Basin 
Ecosystem  Based  Lands  Management 
Plan,  Implementation,  Interior  Columbia 
Basin  Ecosystem  Management  Project, 
ID,  MT,  WY,  NV  and  UT. 

SuiTTjna/y;  EPA  expressed 
environmental  concerns  with  these 
issues:  (1)  the  lack  of  adequate 
provisions  to  identify  and  protect  high 
quality  waters  and  equate  habitats.  (2)   . 
the  imcertainty  with  how  impaired 
waters  will  be  addressed,  (3)  the 
uncertainty  with  the  nature  of 
restoration  and  conservation  efforts  and 
their  associated  impacts,  (4)  the  lack  of 
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a  clear  protocol  for  determining  how 
conflicts  between  competing  objectives 
and  needs  will  be  resolved,  (5)  the 
implications  of  less  than  full  budget  for 
implementation.  EPA  suggests 
combining  some  of  the  features  of 
Alternatives  7  and  6  with  Alternative  4. 
EPA  strongly  supports  ecosystem 
management  principles  on  a  broad  scale 
to  analyze  resources  issues  that 
transcend  jurisdictional  boimdaries. 

ERP  No.  D-COE-E32078-00  Rating 
E03.  Savannah  Harbor  Section  203 
Expansion  Project,  Channel  Deepening, 
Harbor  Improvements,  Georgia  Ports 
Authority,  Federal  Navigation  Project, 
Chatham  Coumty.  Ga  and  Jasper  Coimty. 
SC. 

Summary:  EPA  concluded  that  the 
document  does  not  contain  adequate 
modeling  and  sediment  chemistry 
information  necessary  to  make  a 
decision  as  to  the  biotic  and  water 
quality  impacts.  EPA  also  had 
environmental  objections  about  the 
extent/duration  of  adverse  impacts 
resulting  from  the  magnitude  of  channel 
deepening  and  whether  necessary 
mitigation  for  functional  losses  is 
practicable. 

ERP  No.  D-FHW-O40143-MD  Rating 
EC2,  MD-331— Dover  Bridge, 
Construction,  Right-of-Way  Grant,  US 
Coast  Guard  Bridge  Permit  and  COE 
Section  404  Permit,  Easton,  Talbot  and 
Caroline  County.  MD. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
impacts  to  aquatic  resoiuces,  including 
associated  tidal  marsh  wetlands.  EPA 
requested  additional  information  on 
storm  water  run-off,  bridge  shading 
effects  and  wetland  mitigation. 

ERP  No.  D-FHW-4.40207-WA  Rating 
EC2,  Interstate  90  (1-90)  South 
Sammamish  Plateau  Access  Road  and 
Simset  Interchange  Modifications, 
Construction,  COE  Section  404  Permit, 
Coastal  Zone  Management  and  NPDES 
Permits,  King  Coxmty,  WA. 

Summary:  EPA  expressed 
environmental  concerns  based  on 
potential  adverse  environmental  effects 
to  waters  of  the  United  States  from  the 
project  and  imdisclosed  potential 
cumulative  affects  from  planned 
activities  in  lands  adjacent  to  the  project 
site.  More  information  is  needed  to 
clarify  design  specifications  to  ensure 
that  proper  stormwater  management 
practices  will  be  implemented  to 
appropriately  protect  receiving-water 
quality. 

ERP  No.  D-NOA-B91026-ME  Rating 
ECl,  Atlantic  Herring  (Clupea  harengus 
harengus)  Fishery  Management  Plan 
(FWP),  Management  Measures, 
Exclusive  Ecosystem  Zone  (EEZ),  Gulf 
of  Maine.  George  Bank,  ME. 


Summary:  EPA  supports  the  actions 
proposed  by  NMFEs;  additional 
information  was  requested  for 
enforcement  of  fishery  management 
plan,  and  adulteration  of  scallop  meat. 

Final  EISs 

ERP  No.  F-COE-E32077-GA 
Brunswick  Harbor  Deepening  Federal 
Navigation  Project,  Improvements. 
Brunswick,  Glynn  Coimty,  GA. 

Summary:  ^A  continues  to  be 
concerned  about  the  project's  adverse 
impacts  and  mitigations,  while  a 
number  of  modifications/clarifications 
were  made  to  the  channel  upgrade. 
Future  interagency  coordination  will  be 
necessary. 

Other 

ERP  No.  LD-COE-L36111-WA  Rating 
EC2,  Howard  A.  Hanson  Dam  (HHD 
Additional  Water  Storage  (AWS)  Phase 
I  Project,  Construction  and  Operation, 
Green  River  Basin,  Pierce  and  King 
Coimties,  WA. 

Summary:  EPA  expressed 
raivironmental  concerns  on  potential 
cumulative  impacts  of  activities  in 
adjacent  lands,  potential  indirect  effects 
on  fish  habitat  and  water  quality,  and 
discussion  of  a  possibly  restricted  range 
of  alternatives.  EPA  also  identified  the 
need  for  a  clear  statement  of  public 
disclosure  of  Phase  I  monitoring  results 
before  initiating  Phase  n  of  the  project. 

Dated:  September  8, 1998. 
William  D.  Dickerson, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
[FR  Doc.  98-24493  Filed  9-10-98;  8:45  am] 

BILUNQ  CODE  6S60-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-S49S-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  August  31, 1998  Through 
September  4, 1998 

Piu^uant  to  40  CFR  1506.9. 

EIS  No.  980341,  Final  EIS,  FHW,  FL, 
East- West  Multimodal  Corridor 
Transportation  Improvements, 
Begiiming  at  the  Tamiami  Campus  of 
Florida  International  University  (FIU) 
extending  the  length  of  FL  836,  Port 
of  Miami,  Dade  County.  FL  Due: 
August  28, 1998.  Contact:  Robert  M. 
Callan  (904)  681-7223. 


The  above  EIS  should  have  appeared 
in  the  8-28-98  Notice  of  Availability  in 
the  FR.  The  30  Day- Wait  period  is 
calculated  from  8-28-98. 
EIS  No.  980342,  Final  EIS,  FTA,  FL. 
Adoption — ^East-West  Multimodal 
Corridor  Tnmsportation 
Improvements,  Begins  Tamiami 
Campus  of  Florida  International 
University  (FIU)  extends  the  length  of 
FL  836,  Port  of  Miami  Dade  County. 
FL,  Due:  September  28, 1998,  Contact: 
Elizabeth  Martin  (404)  562-3509. 
The  US  Department  of  Transportation 
(DOT),  Federal  Transit  Administration 
is  Adopting  DOT,  Federal  Highway 
Administration's  Final  EIS  filed  with 
EPA  on  9-21-98.  The  above  Notice  of 
Availability  should  have  appeared  in 
the  8-28-98  Federal  Register.  The  30- 
Day  Wait  Period  is  calculated  from  8- 
28-98. 

EIS  No.  980343,  Draft  EIS,  NPS,  CA, 
Mojave  National  Preserve  General 
Management  Plan,  Implementation, 
San  Bernardino  County,  CA,  Due: 
December  09, 1998,  Contact:  Alan 
Schmierer  (415)  427-1441. 
EIS  No.  980344,  Draft  Supplement, 
NOA,  Northeast  Multispecies  Fishery 
Management  Plan,  Updated 
Information  concerning  Overfishing  of 
Red  Hake  and  Silver  Hake  Fisheries, 
Northeast  United  States,  Due:  October 
26, 1998,  Contact:  Kathi  Rodrigues 
(202)  482-5158. 
EIS  No.  980345,  Final  EIS,  NPS,  WA. 
Lake  Crescent  Management  Plan, 
Implementation,  Olympic  National 
Park.  WA,  Due:  October  13. 1998. 
Contact:  David  Morris  (360)  452- 
4501. 
EIS  No.  980346,  Draft  EIS,  NPS,  CA,  NV. 
CA,  NV,  Death  Valley  National  Park 
General  Management  Plan, 
Implementation,  Mojave  Desert,  Inyo 
and  San  Bernardino  Counties,  CA  and 
Nye  and  Esmeralda  Counties,  NV, 
Due:  December  10, 1998,  Contact: 
Alan  Schmierer  (415)  427-1441. 
EIS  No.  980347,  Draft  EIS,  AFS,  ID, 
Goose  Creek  Watershed  Project, 
Harvesting  Timber  and  Improve 
Watershed,  Payette  National  Forest, 
New  Meadows  Ranger  District,  Adams 
County,  ID,  Due:  October  27, 1998, 
Contact:  Kimberly  Brandel  (208)  347- 
0300. 
EIS  No.  980348,  Final  EIS.  FTA,  NJ, 
Newark-Elizabeth  Rail  Link  (NERL) 
Study  Corridor,  Transportation 
Improvements,  Light  Rail  Transit 
(LRT),  Essex  and  Union  Coimties.  NJ, 
Due:  October  13, 1998.  Contact: 
Steven  F.  Faust  (212)  264-6162.         -^ 
EIS  No.  980349,  Draft  Supplement. 
UMC,  CA.  Sewage  Effiuent 
Compliance  Project,  Updated  and 
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Additional  Information, 
Implementation,  Lower  Santa 
Margarita  Basin,  Marine  Corps  Base 
Camp  Pendleton,  San  Diego  County, 
CA,  Due:  October  26, 1998,  Contact: 
Vickie  Taylor  (619)  532-3007. 

EIS  No.  980350,  Final  EIS.  COE,  CA, 
Hansen  Dam  Water  Conservation  and 
Supply  Study.  Flood  Protection, 
Implementation,  Los  Angeles  County, 
CA,  Due:  October  13, 1998.  Contact: 
David  Compas  (213)  452-3850. 

EIS  No.  980351,  Final  Supplement, 
USA,  TT,  Theater  Missile  Defense 
{JMD)  Extended  Test  Range  iETR) 
Project.  Eglin  Gulf  Test  Range  to 
Conduct  (TMD)  Testing  or  Training 
Activities.  Santa  Rosa  Island  and  Cape 
San  Bias.  FL.  Due:  October  13. 1998. 
Contact:  Ms.  Linda  Busch  (850)  882- 
6499. 

EIS  No.  980352,  Draft  EIS,  IBR,  CA, 
Contra  Costa  Water  District  Multi- 
purpose Pipeline  (MPP)  Project, 
Construction  and  Operation  of  Raw 
Water  Delivery  System,  Contra  Costa 
Canal,  COE  Section  10  and  404 
Permits,  Contra  Costa  Coimty,  CA, 
Due:  November  03, 1998,  Contact: 
Christina  Hartinger  (916)  978-5051. 

EIS  No.  980353,  Final  EIS,  USA.  IN, 
Camp  Atterbury  Training  Areas  and 
Facilities  Upgrading,  Implementation, 
Bartholomew,  Brown,  Johnson, 
Marion  and  Shelby  Counties,  IN,  Due: 
October  13. 1998,  Contact:  Chris 
William  (703)  607-7985. 

EIS  No.  980354,  Draft  EIS,  NFS,  CA. 
Whiskeytown  Unit  General 
Management  Plan.  Implementation. 
Whiskeytown-Shasta-Trinity  National 
Recreation  Area.  Shasta  County.  CA. 
Due:  November  10, 1998,  Contact: 
Dave  A.  Pugh  (530) 241-6584. 

EIS  No.  980355,  Draft  EIS,  AFS,  ID, 
North  Fork  St.  Joe  River  Project, 
Implementation,  Idaho  Panhandles 
National  Forest,^t.  Joe  Ranger 
District,  Shoshone  Coimty,  ID,  Due: 
October  26. 1998,  Contact:  Lynette 
Myhre  (208)  765-7223. 

Dated:  September  8, 1998. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

[FR  Doc.  98-24494  Filed  9-10-98;  8:45  am] 

WLUNG  CODE  «560-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6160-1] 

National  Drinking  Water  Advisory 
Council,  Right-to-Know  Working 
Group;  Notice  of  Open  Meeting 

Under  section  10(a)(2)  of  Public  Law 
92-423,  "The  Federal  Advisory 


Committee  Act."  notice  is  hereby  given 
that  a  meeting  of  the  Right-to-Know 
Working  Group  of  the  National  Drinking 
Water  Advisory  Council  established 
imder  the  Safe  Drinking  Water  Act.  as 
amended  (U.S.C.  S300f  et.  seq.),  will  be 
held  on  September  24  (9:00  a.m.— 5:00 
p.m.)  and  September  25  (8:00  a.m.— 2:00 
p.m.)  at  the  Washington  Plaza  Hotel.  10 
Thomas  Circle.  NW.  Washington.  D.C. 
20005.  The  meeting  is  open  to  the 
pubUc,  but  due  to  past  experience, 
seating  will  be  limited. 

The  purpose  of  this  meeting  is  to 
analyze  the  public  information  and 
pubUc  involvement  provisions  in  the 
Safe  Drinking  Water  Act  as  Amended  in 
1996.  and  to  recommend  products  to  the 
Advisory  Council  through  which  EPA. 
States,  water  suppliers,  and  others  could 
inform  stakeholders  and  the  pubUc 
about  the  provisions,  and  suggest  ways 
to  assiue  that  the  provisions  achieve  the 
intent  of  the  1996  Amendments.  The 
working  group  is  meeting  to  gather 
information,  to  analyze  relevant  issues 
and  facts,  and  to  draft  recommendations 
for  consideration  by  the  Advisory 
Coimcil.  Statements  from  the  public 
will  be  taken  at  this  meeting  as  time 
allows. 

For  more  information,  please  contact 
Marjorie  Jones.  Designated  Federal 
Officer.  Right-to-Know  Working  Group. 
U.S.  EPA.  Office  of  Ground  Water  and 
Drinking  Water.  Mail  Code  4601.  401  M 
Street  SW.  Washington,  D.C.  20460.  The 
telephone  number  is  202/260-4152  and 
the  e-mail  address  is 
jones.marjorie@epa.gov. 

Dated:  September  2. 1998. 
Charlene  E.  Shaw, 

Designated  Federal  Officer.  National  Drinking 
Wa  ter  A  dvisory  Council. 
(FR  Doc.  98-24474  Filed  »-l(>-98;  8:45  am] 
BiLUNO  CODE  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6159-6] 

Peer  Review  Meeting  on  the  Hudson 
River  PCBs  Reassessment  RI/FS 
Phase  2  Report  Entitled  "Preliminary 
Model  Calibration  Report  (PMCR)" 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  a  Scientific  Peer 

•Review  meeting  to  review  EPA's 

Preliminary  Model  Calibration  Report 

(PMCR). 

summary:  Eastern  Research  Group,  Inc. 
(ERG),  a  U.S.  Environmental  Protection 
Agency  (EPA)  contractor,  has  scheduled 
a  scientific  peer  review  meeting  to 
review  the  "Preliminary  Model 


Calibration  Report  (PMCR)."  This  report 
is  one  of  several  reports  that  comprise 
the  basis  for  EPA's  reassessment  of  the 
PCB-contaminated  portions  of  the  upper 
Hudson  River.  This  report  includes  data 
and  information  used  to  make 
projections  of  futuire  concentrations  of 
PCBs  in  water,  sediment,  and  fish  tissue 
as  well  as  the  rationale  for  selection  of 
calibration  data  sets  and  projections  for 
the  Thompson  Island  Pool. 
DATES:  The  scientific  peer  review 
meeting  will  be  held  on  September  9 
and  10. 1998.  fiY>m  9:00  a.m.  to 
approximately  5:00  p.m.  each  day.  The 
public  is  invited  to  attend  the  scientific 
peer  review  meeting.  There  is  no  charge 
for  attending  the  meeting;  however, 
seating  is  limited  so  advance 
registration  is  suggested. 
ADDRESSES:  The  scientific  peer  review 
meeting  will  be  held  at  the  Sheraton 
Saratoga  Springs  Hotel  and  Conference 
Center,  534  Broadway,  Saratoga  Springs. 
NY,  12866.  To  make  hotel  reservadons, 
please  call  the  hotel  directly  at  (518) 
584-4000.  Reference  the  "PCBs  Peer 
Review  Meeting"  to  receive  the  group 
rate.  The  Sheraton  Saratoga  Springs 
Hotel  and  Conference  Center  is  located 
off  Exit  15  of  1-87  (Adirondack 
Northway).  If  traveling  North  on  1-87, 
turn  left  off  Exit  15.  At  the  fifth  traffic 
light,  turn  left  onto  Rock  Street.  At  the 
stop  sign,  turn  right  onto  Maple  Avenue. 
The  Sheraton  parking  lot  is  on  the  right. 
If  traveling  South  on  1-87,  turn  right  off 
Exit  15.  At  the  fourth  traffic  light,  turn 
left  onto  Rock  Street.  At  the  stop  sign 
turn  right  onto  Maple  Avenue.  The 
Sheraton  parking  lot  is  on  the  right. 
Members  of  the  public  wishing  to  attend 
the  meeting  may  contact  EPA's 
contractor.  Eastern  Research  Group,  Inc. 
(ERG),  by  calling  the  ERG  meeting 
remstration  line  at  (781)  674-7374. 

The  document  to  be  peer  reviewed, 
entitled  "Preliminary  Model  Calibration 
Report  (PMCR),"  may  be  obtained  by 
contacting  Damien  Hughes,  U.S. 
Environmental  Protection  Agency, 
Region  n.  Emergency  and  Remedial 
Response  Division,  290  Broadway,  20th 
Floor,  New  York,  NY,  10007-1866; 
telephone  (212)  637-3957;  fax  (212) 
637-4284.  When  ordering,  please 
provide  your  name,  mailing  address, 
and  the  document  title. 

The  PMCR  also  will  be  available  for 
public  inspection  at  the  EPA  Region  II 
Library,  290  Broadway,  16th  Floor,  New 
York,  NY,  10007-1866,  between  the 
hours  of  8:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  for 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.  Environmental  Protection  Agency 
(EPA)  has  contracted  with  Eastern 
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Research  Group.  Inc.  (ERG)  to  manage 
and  conduct  the  peer  review.  To  attend 
the  meeting  contact  ERG's  registration 
line  at  (781)  674-7374,  and  reference 
the  "PCBs  Peer  Review  Meeting."  A 
limited  amoimt  of  time  will  be  set  aside 
for  members  of  the  public  to  present 
brief  oral  comments  regarding  the 
Preliminary  Model  Calibration  Report 
(PMCR)  to  the  peer  review  panel  or  for 
public  record  on  each  day  of  the 
meeting.  Oral  presentations  vtrill  be 
limited  to  a  maximum  of  5  minutes,  and 
the  number  of  people  giving  oral 
comment  may  be  limited  by  the  time 
available.  Opportiuiity  for  making  oral 
comment  wrill  be  provided  on  a  first- 
come,  first-served  basis;  therefore,  the 
public  is  encouraged  to  register  in 
advance  to  present  oral  comments  by 
contacting  ERG's  registration  line  at 
(781)  674-7374. 

For  general  questions  about  the 
overall  Hudson  River  PCBs 
Reassessment,  contact  Ann  Rychlenski. 
U.S.  Environmental  Protection  Agency, 
Region  11,  Communications  Division, 
290  Broadway,  New  York,  NY,  10007- 
1866,  (212)  637-3672. 
SUPPLEMENTARY  INFORMATION:  From 
about  1947  to  1977.  approximately  1.1 
million  poimds  of  PCBs  were 
discharged  into  the  Hudson  River  from 
two  General  Electric  (GE)  Company 
capacitor  manufactiiring  plants  located 
in  Fort  Edward  and  Hudson  Falls.  New 
York.  The  U.S.  Environmental 
Protection  Agency  (EPA)  has  classified 
PCBs  as  probable  human  carcinogens.  In 
1983.  a  197-mile  stretch  of  the  Hudson 
River  from  Hudson  Falls  to  the  Battery 
in  New  York  City  was  classified  as  a 
Superfund  site.  In  1984,  EPA  made  an 
interim  no-action  decision  for  the 
contaminated  upper  Hudson  River 
sediments. 

In  1990,  EPA  began  the  reassessment 
of  its  no-action  decision  of  PCB- 
contaminated  sediments  in  the  upper 
Hudson  River.  Because  of  the  size  and 
complexity  of  the  site  and  the  high 
degree  of  public  interest  associated  with 
-this  project.  EPA  decided  to  conduct  the 
reassessment  in  three  phases,  issuing 
reports  to  the  public  as  work  progressed. 
Phase  2.  the  largest  in  scope,  was  further 
broken  down  into  six  segments.  EPA's 
eventual  remedial  decision  for  this  site 
will  depend  on  the  information 
contained  in  all  three  phases  of  the 
project  and  in  all  associated  reports,  and 
how  that  information  fits  together  as  a 
whole.  The  reports  consist  of  the 
following: 

Phase  1  Report — ^This  report  compiled 
and  analyzed  existing  data  relevant  to 
PCB  contamination  in  the  Hudson 
River.  The  report  also  included  a 


preliminary  ecological  risk  assessment 
and  a  preliminary  human  health  risk 
assessment.  The  Phase  1  Report  was 
released  in  August  1991. 

Phase  2  Report— The  Phase  2  Report 
consists  of  seven  separately  issued 
reports: 

•  Database  Report — ^The  report  is  a 
guide  to  understanding  the  information 
contained  in  the  database  and  where  to 
find  it.  The  database  includes  EPA's 
Phase  2  data  from  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC).  General 
Electric  (GE).  the  U.S.  Geological  Survey 
(USGS).  and  other  sources.  EPA's 
database  is  available  to  the  public  on 
CD-ROM.  An  explanation  of  the 
database  is  contained  in  the  Database 
Report,  but  the  report  did  not  include 
any  analyses  or  findings.  The  report  was 
released  in  November  1995;  the  CD- 
ROM  was  released  in  March  1996.  An 
update  to  the  database  is  expected  in 
July  1998. 

•  Preliminary  Model  Calibration 
Report — ^This  report  includes 
groimdwork  for  projections  of  futiue 
concentrations  of  PCBs  in  water, 
sediment,  and  fish  tissue;  rationale  for 
selection  of  calibration  data  sets;  and 
projections  for  the  Thompson  Island 
Pool.  The  report  provides  interested 
parties  with  an  opportunity  to  review 
and  comment  on  the  assumptions  used 
in  the  models  developed  for  the 
reassessment.  The  report  was  released 
in  October  1996. 

•  Data  Evaluation  and  Interpretation 
Report — This  report  contains 
geochemical  analysis  of  data  from  water 
colimms  and  high-resolution  sediment 
coring  investigations;  evaluation  of 
these  data  to  determine  relationships 
between  parameters;  and  evaluation  of 
PCB  sources.  This  report,  which 
complements  the  computer  modeling, 
was  released  in  February  1997. 

•  Low  Resolution  Coring  Report — 
This  report  contains  information  that 
describes  the  technical  approach  for  the 
Low  Resolution  Coring  Program,  field 
sampling  procedures,  and  sample 
analysis.  "The  report  also  interprets  the 
results  of  the  program,  presents 
evidence  on  how  the  low-resolution 
coring  results  build  on  previously 
collected  Phase  2  data,  and  examines 
PCB  inventories  in  the  area  of  study. 

•  Baseline  Modeling  Report — ^This 
report  will  provide  projections  of  future 
concentrations  of  PCBs  in  water, 
sediment,  and  fish  tissue  without 
remediation;  will  include  the 
interpretation  of  the  low-resolution 
sediment  coring  data;  and  will  provide 
interested  parties  an  opportunity  to 
review  the  baseline  model  projections 


prior  to  their  incorporation  into  the  risk 
assessments. 

•  Ecological  Risk  Assessment — ^This 
report  will  include  the  evaluation  and 
interpretation  of  the  ecological  field 
data,  further  the  Phase  I  ecological  risk 
assessment,  and  present  the  ecological 
risk  to  certain  organisms  associated  with 
the  site. 

•  Hiunan  Health  Risk  Assessment — 
This  report  will  present  the  human 
health  risks  associated  with  the  site.  It 
includes  cancer  and  non-cancer  risks 
from  consumption  of  fish  and  other 
exposure  pathways  from  the  upper 
Hudson  River,  will  include  the  most 
current  PCB  toxicity  values  adopted  by 
EPA  in  the  risk  calculation,  and  will 
quahtatively  address  endocrine 
disruption  effects. 

Phase  3  Report— The  Phase  3  Report 
will  consist  of  the  Feasibility  Study,  a 
detailed  analysis  of  remedial 
alternatives,  the  running  of  models  for 
each  remedial  scenario,  and  a 
calculation  of  risk  reduction  for  each 
scenario. 

The  above  reassessment  reports  taken 
together,  along  with  the  public  comment 
received  on  them,  will  assist  EPA  in 
formiUating  a  Proposed  Plan  for  the  Site, 
in  which  the  Agency  will  propose  its 
preferred  remedy  for  the  Site. 

Only  the  Preliminary  Model 
Cahbration  Report  (PMCR)  and  related 
supplemental  documents  will  be  the 
subject  of  the  scientific  peer  review 
meeting  to  be  held  on  September  9  and 
10, 1998;  the  Phase  1  Report,  the  other 
Phase  2  Reports,  and  the  Phase  3  Report 
will  not  be  addressed. 

Dated:  September  1, 1998. 
William  J.  Muszynski. 
Deputy  Regional  Administrator.  Region  2. 
[FR  Doc.  98-24478  Filed  9-10-98;  8:45  am] 
BHJJNO  cooE  esao  6C  u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00551;  FRL-6027-7] 

initiation  of  Rodenticide  Stakeholder 
Process  and  Availability  of  Zinc 
Phosphide  and  Rodenticide  Cluster 
Reregistration  Eligibility  Decision 
Documents 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Initiation  of  rodenticide 
stakeholder  process;  Notice  of 
availability  of  reregistration  eligibility 
decision  docimients;  Interest  in  State 
incident  data. 

SUMMARY:  This  notice  announces  the 
availability  of  and  starts  a  60-day  public 
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comment  period  for  the  Reregistration 
Eligibility  Decision  (RED)  documents  for 
the  active  ingredients  brodifacoum, 
bromadiolone,  bromethalin, 
chlorophacinone,  diphacinone  and  its 
sodium  salt,  and  pival  and  its  sodium 
salt  (Rodenticide  Cluster)  and  zinc 
phosphide.  The  REDs  for  these 
chemicals  are  the  Agency's  formal 
regvdatory  assessments  of  the  health  and 
environmental  data  base  of  the  subject 
chemicals  and  present  the  Agency's 
determination  regarding  which 
pesticidal  uses  are  eligible  for 
reregistration.  This  notice  also 
annoimces  the  rodenticide  stakeholder 
meetings  and  Agency  interest  in 
obtaining  State  incident  data  involving 
non-target  and  secondary  poisoning  to 
wildlife  from  rodenticides. 

DATES:  Written  comments  on  the  RED 
decisions  must  be  submitted  by 
November  10, 1998.  The  stakeholder 
meeting(s)  are  expected  to  be  held  in 


November  or  December,  1998.  Anyone 
interested  in  serving  on  the  stakeholder 
panel  should  notify  the  Agency  of  their 
interest  by  October  13, 1998. 
ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  control 
nimiber  (OPP-00551)  and  the  case 
nimiber  (noted  below),  should  be 
submitted  to:  By  mail:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  E>C  20460.  In  person, 
deliver  comments  to  the  docket  on  the 
first  floor  (Room  119),  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  Unit  III  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 


Information  submitted  as  a  comment 
concerning  this  docimient  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  pubUc 
docket  is  available  for  public  inspection 
in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  on  the  RED 
documents  listed  below  should  be 
directed  to  the  appropriate  point-of- 
contact: 


Chemical  Name 

Case  No 

Point  of  Contact 

Telephone  No. 

e-mail  Address 

Zinc  ohosohide 

0026 
2755 
2760 
2765 
2100 
2205 

2810 

Susan  Jennings 
Dennis  Deziel 
Dennis  Deziel 
Dennis  Deziei 
Dennis  Deziei 
Dennis  Deziei 

Dennis  Deziei 

703-308-7130 
703-308-8173 
703-^8-8173 
703-308-8173 
703-308-8173 
70^-308-8173 

703-308-8173 

jennings.susan@epamail.epa.Qov 

Brodifacoum  

Bromadiolone  

Bromethalin  — 

Chlorophacinone  .- 

Diphacinone  and  its  sodium 

salts. 
Rival  and  its  sodium  salts  .. 

deziel.dennis@epamail.epa.gov 
deziel.dennis@epamaii.epa.gov 
deziel.dennis@epamail.epa.gov 
deziel.dennis@epamail.epa.gov 
deziel.dennis@epamail.epa.gov      - 

deziei.dennis@epamail.epa.gov 

For  further  information  regarding  the 
rodenticide  stakeholder  meeting  contact 
either  Susan  Jennings  or  Dennis  Deziel 
at  the  phone  numbers  listed  above.  For 
further  information  regarding  the  review 
of  State  incident  data  contact  Dennis 
Deziel. 

To  request  a  copy  of  any  of  the  above 
listed  RED  docimients,  or  a  specific  RED 
Fact  Sheet,  contact  the  OPP  Pesticide 
Docket,  Public  Information  and  Records 
Integrity  Branch,  first  floor  (Room  119), 
at  the  address  given  above  or  call  (703) 
305-5805. 

SUPPLEMENTARY  INFORMATION: 

I.  Electronic  Availability 

Electronic  copies  of  this  document 
and  the  final  PR  Notice  also  are 
available  from  the  EPA  Home  page  at 
the  Federal  Register — Environmental 
Dociunents  entry  for  this  docimient 
imder  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/). 

Electronic  copies  of  the  REDs  and 
RED  fact  sheets  can  also  be  downloaded 
fi"om  the  Pesticide  Reregistration 
Eligibility  Decisions  (REDs)  home  page 
at  http://www.epa.gov/REDs. 


n.  Reregistration  Decision 

The  Agency  has  issued  RED 
documents  for  the  pesticidal  active 
ingredients  listed  in  the  SUMMARY. 
Under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act,  as 
amended  in  1988,  EPA  is  conducting  an 
accelerated  reregistration  program  to 
reevaluate  existing  pesticides  to  make 
siure  they  meet  current  scientific  and 
regulatory  standards.  The  data  base  to 
support  the  reregistration  of  each  of  the 
chemicals,  except  for  pival  and  its 
sodiiun  salts,  is  substantially  complete. 
Due  to  a  lack  of  data,  pival  and  its 
sodivun  salts  are  ineligible  for 
reregistration. 

All  registrants  of  products  containing 
one  or  more  of  the  active  ingredients 
have  been  sent  the  appropriate  RED 
docvunents  tmd  must  respond  to 
labeling  requirements  and  product 
specific  data  requirements  (if 
applicable)  within  8  months  of  receipt. 
Products  containing  other  active 
ingredients  will  not  be  reregistered  imtil 
those  other  active  ingredients  are 
determined  to  be  eligible  for 
reregistration. 

The  reregistration  program  is  being 
conducted  imder  congressionally 


mandated  timeframes,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing 
these  REDs  as  final  doctunents  with  a 
60-day  comment  period.  Although  the 
60-day  public  comment  period  does  not 
affect  the  registrants'  response  due  date, 
it  is  intended  to  provide  an  opportunity 
for  public  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 
the  RED.  All  comments  will  be  carefully 
considered  by  the  Agency. 

m.  National  Rodenticide  Stakeholder 
Meeting(s) 

The  Agency  is  concerned  about 
accidental  poisonings  of  young  children 
by  rodenticide  .products.  Data  collected 
by  the  American  Association  of  Poison 
Control  Centers  (AAPCC)  for  1995 
showed  approximately  15,000 
exposures  to  children  yoimger  than  6 
years.  Of  the  total  nimiber  of  human 
exposures  to  rodenticides  in  1995, 
almost  6,500  were  significant  enough  to 
result  in  treatment  at  a  health  care 
facility. 

During  the  RED  process,  the  Agency 
investigated  several  regulatory  measures 
that  could  mitigate  these  risks,  but 
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wanted  to  ensure  that  any  adopted 
measures  were  consistent  with  public 
health  values  and  priorities.  Therefore, 
the  Agency  is  initiating  a  rodenticide 
stakeholder  process  to  develop  a  risk 
mitigation  strategy  to  protect  yoimg 
children  fit)m  rodenticide  products 
while  preserving  the  public  health 
benefits  of  these  products.  The 
stakeholder  process  will  consist  of  one 
or  more  meetings  that  will  be  open  to 
the  public.  A  core  group  of  individuals 
or  representatives  from  organizations 
will  serve  on  a  panel  to  discuss  and 
analyze  several  mitigation  proposals, 
ultimately  concluding  with 
recommendations  to  the  Agency  on  how 
to  further  mitigate  risks  to  young 
children  from  rodenticide  poisonings. 
Panel  members  will  represent  a  broad 
cross-section  of  the  public  and  will  be 
expected  to  attend  all  of  the  stakeholder 
meetings. 

The  first  of  the  stakeholder  meetings 
is  expected  to  be  held  sometime  in 
November  or  December  1998,  in 
Washington,  DC.  The  Agency  is  hopeful 
that  2-3  separate  full-day  panel 
meetings  will  be  sufficient  to  resolve 
these  issues,  however,  it  recognizes  that 
several  more  meetings  may  be 
warranted.  EPA  will  aimounce  the  dates 
and  times  of  the  meetings  in  a 
subsequent  Federal  Renter  notice.  The 
stakeholder  process  will  also  discuss 
issues  that  may  pertain  to  other 
rodenticide  products,  such  as  those 
which  contain  warafin,  red  squill, 
difethialone,  cholecalciferol/Vitamin  D- 
3,  difethialone,  and  possibly 
registrations  of  new  rodenticide  active 
ingredients.  Anyone  interested  in  these 
products  may  also  attend.  The  Agency 
welcomes  proposals  for  mitigation 
techniques  and  invites  anyone  who 
might  be  interested  in  serving  on  the 
panel  to  please  contact  Susan  Jennings 
or  Dennis  Deziel  at  the  addresses  or 
phone  numbers  under  FOR  FURTHER 
INFORMATION  CONTACT  within  30 
days  of  the  date  of  this  notice. 

rv.  Reviewing  Wildlife  Incident  Data 

The  Agency  recently  became  aware  of 
incident  data  suggesting  that  there  may 
be  a  potential  problem  involving 
accidental  non-target  and  secondary 
exposures  to  wildlife  from  the 
rodenticides  subject  to  this  notice  of 
availability.  At  this  time,  the  Agency  is 
reviewing  available  data;  no  final 
conclusions  have  been  reached.  After  a 
complete  review,  if  a  problem  or  pattern 
is  detected,  the  Agency  may  impose 
additional  restrictions  on  the  use  of  any 
rodenticide  products  involved.  The 
Agency  is  directed  by  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA)  to  coordinate  its  actions 


with  states.  In  this  vein,  the  Agency  will 
be  reviewing,  and  woiUd  be  interested 
in  receiving.  State  wildlife  incident  data 
for  all  rodenticides  to  better  understand 
the  extent  of  this  potential  problem. 

v.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
control  number  (OPP-00551)  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI.  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  record  is  located 
at  the  Virginia  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket®epamail .  epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  file  formats  or 
ASCn  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  control  nimiber 
(OPP-00551).  Electronic  comments  on 
this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 

Dated:  Septeml>er  3, 1998. 

Jack  E.  Housenger, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  98-24337  Filed  9-10-98;  8:45  am] 
BtuMQCooE  esao-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6159-7] 

Ulah  Battery  Lead  Reclaiming  Site; 
Notice  of  Proposed  Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  settle 
claims  with  Sears,  Roebuck  and  Co., 
pursuant  to  a  Cost  Recovery  Agreement 


for  reimbursement  of  $20,000  of  costs 
under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  42  U.S.C. 
9622(h).  These  costs  related  to  removal 
actions  taken  by  EPA  at  the  Ulah  Battery 
Lead  Reclaiming  Site,  located  in 
Asheboro,  Randolph  County,  North 
Carolina.  Sears,  Roebuck  and  Co.,  has 
agreed  to  pay  $20,000.00  of  the 
$120,616.88  spent  by  EPA,  for  past 
response  costs  that  the  United  States 
incurred  and  paid  with  regard  to  the 
Site.  The  United  States  retains  all  right 
to  pursue  any  other  potentially 
responsible  parties  (PRPs)  for  all 
unreimbursed  costs  related  to  the 
removal  actions  at  the  Site. 

Pursuant  to  section  122(i)  of  CERCLA, 
42  U.S.C.  9622(i),  EPA  will  consider 
pubUc  comments  on  the  proposed 
settlement  for  thirty  (30)  days.  EPA  may 
withdraw  or  withhold  consent  to  the 
proposed  settlement  if  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
Copies  of  the  proposed  settlement  are 
aviulable  from:  Ms.  Paula  V.  Bachelor, 
Waste  Management  Division,  U.S.  EPA. 
Region  4,  61  Forsyth  Street,  Atlanta, 
Georgia  30303-3104,  404/562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  thirty  (30) 
calendar  days  of  the  date  of  publication. 

Dated:  August  21, 1998. 
Franklin  E.  HiU, 

Chief,  Program  Services  Branch,  Waste 
Management  Division. 
[FR  Doc.  98-24477  Filed  9-10-98;  8:45  am] 

BILUNO  C0D6  tseo  60  M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6158-e] 

National  Pollutant  Discharge 
Elimination  System  (NPDES)  General 
Permits  for  Discharges  From 
Concentrated  Animal  Feeding 
Operations  (CAFOs) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  reo{>ening  of  the 
public  comment  period  for  proposed 
NPDES  general  permits. 

SUMMARY:  Notice  is  hereby  given  that 
Region  6  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  intends  to 
reopen,  during  a  sp»ecified  period  of 
time,  the  comment  period  for  the 
proposed  reissuance  of  the  EPA  Region 
6  National  Pollutant  Discharge 
Elimination  System  (NPDES)  general 
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permits  for  concentrated  animal  feeding 
operations  (CAFOs)  in  New  Mexico, 
Oklahoma,  and  Texas  and  all  Indian 
Country  Lands  within  these  States. 

DATES:  EPA  Region  6  will  be  accepting 
additional  comments  on  the  proposed 
CAPO  general  permits  until  October  12, 
1998. 

ADDRESSES:  Comments  and  suggestions 
should  be  mailed  to  Ms.  Wilma  Turner 
(6WQ-CA),  EPA  Region  6, 1445  Ross 
Avenue,  Dallas.  Texas  75202-2733. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  proposed 
permits  or  to  request  a  complete  copy  of 
the  entire  fact  sheet  and  the  draft 
permits,  please  contact  Ms.  Wilma 
Turner  at  the  above  address  or  by 
telephone  at  (214)  665-7516.  The  draft 
permits  may  be  obtained  from  the 
following  website  address: 
www.epa.gov/region6/6wq/npdes/ 
genpermt.htm 

SUPPLEMENTARY  INFORMATION:  Region  6 
of  the  EPA  publicly  announced  on  Jime 
26, 1998,  in  the  Federal  Register  (see  63 
FR  34874)  the  proposed  reissuance  of 
the  EPA  Region  6,  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
general  permits  for  concentrated  animal 
feeding  operations  (CAFOs)  in  New 
Mexico  (Permit  Nos.  NMG800000  and 
NMG810000);  Oklahoma  (Permit  Nos. 
OKC800000  and  OKC810000):  and 
Texas  (Permit  Nos.  TXG800000  and 
TXG810000)  and  all  Indian  Country 
Lands  within  these  States.  EPA 
requested  the  general  public  to  submit 
written  comments  on  the  proposed 
permits  to  EPA  Region  6  during  the 
public  comment  period  ending  on 
August  25, 1998.  However,  EPA  has 
received  numerous  requests  both  during 
public  hearings  on  the  proposed  permits 
and  by  mail  to  extend  the  August  25, 
1998,  deadline  for  commenting  on  the 
proposed  permits.  After  considering 
these  comments,  EPA  has  decided  to 
extend  the  comment  period  from  August 
25, 1998,  to  October  12, 1998.  Therefore, 
the  comment  period  for  these  general 
permits  has  been  reopened  and  EPA 
Region  6  will  be  accepting  additional 
comments  on  the  proposed  CAFO 
general  permits  imtil  October  12, 1998. 

The  public  may  comment  on  any 
aspects  of  the  proposed  permits. 
However,  EPA  is  particularly  requesting 
comments  on  the  following  issues: 

1.  Should  the  general  permit  coverage 
be  limited  to  some  maximum  number  of 
animal  imits?  If  so,  what  should  this 
maximum  number  be? 

2.  Should  the  303(d)  list  be  used  to 
establish  stream  segments  impaired  due 
to  nutrients?  If  not,  what  specific 
criteria  should  be  utilized? 


3.  Should  all  nutrient-impaired 
watersheds  be  included  in  the  impaired 
watershed  permit  or  only  those 
speciBcally  identified  as  related  to 
CAFO  activities? 

4.  The  applicability  of  the  proposed 
permits  to  pollutants  iroia  poultry 
operations  that  spread  litter  (manure)  to 
land  in  a  non-agronomic  manner. 

5.  The  definition  of  agricultural 
(agronomic)  uses  of  manure  based  upon 
nitrogen  and  phosphorus  application 
rates. 

6.  The  appropriate  rates  of  manure 
application  in  impaired  and 
nonimpaired  watersheds  when  the 
manure  is  applied  at  rates  that  exceed 
agronomic  rates. 

William  B.  Hathaway, 

Director,  Water  Quality  Protection  Division, 

Region  6. 

IFR  Doc.  98-24505  Filed  9-10-98;  8:45  am] 

BILUNG  COOE  6560-SO-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573:  Export 
Container  Lines,  Inc.,  601  Dune  Drive, 
Avalon,  NJ  08202,  Officer:  Belinda  E. 
Richardson. 

Dated:  September  4, 1998. 
Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  98-24374  Filed  9-10-98;  8:45  ami 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM  . 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  compemy.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 


The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  28, 1998. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1 .  Herbert  A.  Lund  and  Ralph  H. 
Peterson  as  trustees  for  the  Herbert  A. 
Lund  Revocable  Trust,  Albert  Lea, 
Minnesota;  to  acquire  voting  shares  of 
Lake  Bank  Shares,  Inc.,  Albert  Lea, 
Minnesota,  and  thereby  indirectly 
acquire  voting  shares  of  Seciuity  Bank 
Minnesota,  Albert  Lea,  Minnesota,  and 
First  State  Bank  of  Emmons,  Emmons, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  8, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-24491  Filed  9-10-98;  8:45  am] 

BILUNG  COOE  S210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piu-suant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJung  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  ihe  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  othenvise  noted,  nonbanking 
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activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  8, 
1998. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen. 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  Lake  Bank  Shares,  Inc.,  Employee 
Stock  Ownership  Plan,  Albert  Lea, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  96  percent  of  the 
voting  shares  of  Lake  Bank  Shares,  Inc., 
Albert  Lea,  Minnesota,  and  thereby 
indirectly  acquire  Security  Bank 
Minnesota,  Albert  Lea,  Minnesota,  and 
First  State  Bank  of  Emmons,  Emmons, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  8, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-24490  Filed  9-10-98;  8:45  am) 

BILUNG  COOE  621IMI1-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOUMNQ  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
September  16, 1998. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  1.  Personnel 
actions  (appointments,  promotions, 
assignments,  reassignments,  and  salary 
actions)  involving  individual  Federal 
Reserve  System  employees.  2.  Any 
matters  carried  forward  &t>m  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 


Dated:  September  9, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-24546  Filed  9-9-98;  11:00  am) 

BILLtNQ  CODE  6210-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Electronic  Posting  System 

agency:  General  Services 

Administration. 

ACTION:  Notice  of  electronic  posting  of 

business  opportimities  and  solicitations. 

SUMMARY:  GSA  is  implementing  a  single, 
agency-wide  electronic  system  for 
soliciting  quotations,  bids,  and 
proposals.  The  Electronic  Posting 
System  (EPS)  vnll  replace  existing  GSA 
systems  with  dupUcate  fimctionality. 
lliis  system  will  reduce  the  costs  and 
improve  the  efficiency  of  the  acquisition 
process. 

The  EPS  is  a  World  Wide  Web-based 
application  that  provides  an  interface 
with  the  Commerce  Business  Daily  Net 
for  creating  synopses  and  permits 
uploading  of  solicitation  files.  The  EPS 
also  provides  vendors  access  to  agency 
business  opportimities  and  aUows  them 
to  register  to  receive  e-mail  notification 
of  opportunities  in  their  area  of  interest. 

Beginning  October  1, 1998,  the 
General  Services  Administration  (GSA) 
vnll  issue  written  solicitations,  in 
electronic  format  through  our  Electronic 
Posting  System  (EPS).  These 
solicitations  will  be  available  on  the 
Internet  at:  http://eps.amet.gov.  The 
same  site  contains  information 
describing  the  EPS  and  how  to  register 
to  receive  automatic  notices  of 
acquisitions. 

GSA  will  provide  paper  copies  of 
solicitations  (and  attachments)  only 
when  we  do  not  anticipate  adequate 
competition  for  an  acquisition  if  the 
solicitation  is  only  made  available 
electronically;  when  documents  are  not 
available  electronically;  or  when  release 
of  dravtrings,  exhibits  or  other 
attachments  must  be  controlled  to 
ensure  adequate  security.  The  related 
synopsis  will  explain  if  the  solicitation 
(and  its  attachments)  is  available  only 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Sochon,  GSA  Acquisition  Policy 
Division,  (202)  208-6726  or 
gloria.sochon@gsa.gov. 

Dated:  September  3, 1998. 

IdaM.Ustad, 

Deputy  Associate  Administrator  for 
Acquisition  Policy. 

[FR  Doc.  98-24410  Filed  9-10-98;  8:45  am] 
BILUNO  CODE  6820-61-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  93N-02531 

Mark  Perkal;  Grant  of  Special 
Termination;  Final  Order  Terminating 
Det)arment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  granting  special 
termination  of  the  deb^ment  of  Mark 
Perkal,  Israel.  FDA  bases  this  order  on 
a  finding  that  Dr.  Perkal  provided 
substantial  assistance  in  the 
investigations  or  prosecutions  of 
offenses  relating  to  a  matter  imder 
FDA's  jurisdiction  and  that  special 
termination  of  Eh".  Perkal's  debarment 
serves  the  interest  of  justice  and  does 
not  threaten  the  integrity  of  the  drug 
approval  process. 

EFFECTIVE  DATE:  SEPTEMBER  11, 19W. 
ADDRESSES:  Comments  should  reference 
Docket  No.  93N-0253  and  be  sent  to  the 
E)ockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leanne  Cusmnano,  Center  for  Drug 

Evaluation  and  Research  (HFI>-7),  Food 

and  Drug  Administration,  5600  Fishers 

Lane,  Rockville,  MD  20857,  301-594- 

2041. 

SUPPLEMENTARY  INFORMATION: 

In  a  Federal  Register  notice  dated 
November  29, 1993  (58  FR  62676).  Mark 
Perkal,  the  former  Executive  Vice 
President  and  Chief  Scientific  Officer  of 
PharmaKinetics  Laboratories,  Inc.,  was 
permanently  debarred  from  providing 
services  in  any  capacity  to  a  person  with 
an  approved  or  pending  drug  product 
application  (21  U.S.C.  335a(c)(l)(B)  and 
(c)(2)(A)(ii)  and  21  U.S.C.  321  (dd)).  The 
debarment  was  based  on  FDA's  finding 
that  Dr.  Perkal  was  convicted  of  a  felony 
imder  Federal  law  for  conduct  relating 
to  the  development  or  approval  of  any 
drug  product,  or  otherwise  relating  to 
the  regulation  of  a  drug  product  (21 
U.S.C.  335a(a)(2)).  On  April  14. 1995, 
Dr.  Perkal  applied  for  special 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  (21  U.S.C. 
335a(d)(4)),  as  amended  by  the  Generic 
Drug  Enforcement  Act  (GDEA). 

Under  section  306(d)(4)(C)  and 
(d)(4)(D)  of  the  act,  FDA  may  limit  the 
period  of  debarment  of  a  permanently 
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debarred  individual  if  the  agency  finds 
that:  (1)  The  debarred  individual  has 
provided  substantial  assistance  in  the 
investigation  or  prosecution  of  onuses 
described  in  subsections  (a)  or  (b)  of 
section  306  of  the  act  or  relating  to  a 
matter  under  FDA's  jurisdiction;  (2) 
termination  of  the  debarment  serves  the 
interest  of  justice;  and  (3)  termination  of 
the  debarment  does  not  threaten  the 
integrity  of  the  drug  approval  process. 
Special  termination  of  debarment  is 
discretionary  with  FDA. 

FDA  considers  a  determination  by  the 
Department  of  Justice  concerning  the 
substantial  assistance  of  a  debarred 
individual  conclusive  in  most  cases.  Dr. 
Perkal  cooperated  with  the  Department 
of  Justice  investigations  and 
prosecutions  of  others,  as  substantiated 
by  the  testimony  of  the  Assistant  U.S. 
Attorney  at  Dr.  Perkal 's  sentencing. 
Accordingly,  FDA  finds  that  Dr.  Perkal 
provided  substantial  assistance  as 
required  by  section  306(d)(4)(C)  of  the 
act. 

The  additional  requisite  showings 
that  termination  of  debarment  serves  the 
interest  of  justice  and  poses  no  threat  to 
the  integrity  of  the  drug  approval 
process  are  difficult  standards  to  satisfy. 
In  determining  whether  these  have  been 
met,  the  agency  weighs  the  significance 
of  all  favorable  and  unfavorable  factors 
in  light  of  the  remedial,  public  health- 
related  purposes  underlying  debarment. 
Termination  of  debarment  will  not  be 
granted  unless,  weighing  all  favorable 
and  unfavorable  information,  there  is  a 
high  level  of  assurance  that  the  conduct 
that  formed  the  basis  for  the  debarment 
has  not  recurred  and  will  not  recur,  and 
that  the  individual  will  not  otherwise 
pose  a  threat  to  the  integrity  of  the  drug 
approval  process. 

The  evidence  presented  to  FDA  in 
support  of  termination  shows  that  Dr. 
Perkal  was  convicted  for  a  first  ofi^ense; 
that  he  has  no  prior  or  subsequent 
convictions  for  conduct  described  imder 
the  GDEA  and  has  committed  no  other 
wrongful  acts  affecting  the  drug 
approval  process;  and  that  his  character 
and  scientific  ability  are  highly  regarded 
by  his  professional  peers.  The  evidence 
presented  supports  the  conclusion  that 
the  conduct  upon  which  Dr.  Perkal's 
debarment  was  based  is  unlikely  to 
recur.  For  these  reasons,  the  agency 
finds  that  termination  of  Dr.  Perkal's 
debarment  serves  the  interest  of  justice 
and  will  not  pose  a  threat  to  the 
integrity  of  the  drug  approval  process. 

Under  section  306(d)(4)(D)  of  the  act, 
the  period  of  debarment  of  an 
individual  who  qualifies  for  special 
termination  may  be  limited  to  less  than 
permanent  but  to  no  less  than  1  year.  Dr. 
Perkal's  period  of  debarment  has  lasted 


more  than  1  year.  Accordingly,  the 
Deputy  Commissioner  for  Gyrations, 
under  section  306(dK4)  of  the  act  and 
imder  authority  delegated  to  him  (21 
CFR  5.20).  finds  that  Mark  Perkal's 
application  for  special  termination  of 
debarment  should  be  granted,  and  that 
the  period  of  debarment  should 
terminate  immediately,  thereby 
allowing  him  to  provide  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  appUcation. 
The  Deputy  Commissioner  for 
Operations  further  finds  that  because 
the  agency  is  granting  Dr.  Perkal's 
application,  an  informal  hearing  under 
section  306(d)(4)(C)  of  the  act  is 
unnecessary. 

As  a  result  of  the  foregoing  findings. 
Dr.  Mark  Perkal's  debarment  is 
terminated  effective  September  11, 1998 
(21  U.S.C.  335a(d)(4)(C)  and  (d)(4)P)). 

Dated:  September  2. 1998. 
Michael  A.  Friedman, 

Depu  ty  Commissioner  for  Operations. 
[FR  Doc.  98-24375  Filed  9-10-98;  8:45  am] 

BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier  HCFA-R-OOSO  and 
HCFA-1515/1572] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 


approved  collection;  Title  of 
Information  Collection:  Medical  Records 
Review  Under  PPS  and  Supporting 
Regulations  in  42  CFR  412.40-412.52; 
Form  No.:  HCFA-R-0050  (OMB#  0938- 
0359);  Use:  Peer  Review  Organizations 
(PRO)  are  authorized  to  conduct 
medical  review  activities  under  the 
Prosi>ective  Payment  System  (PPS).  In 
order  to  conduct  the  medical  review 
activities  we  depend  upon  hospitals  to 
make  available  medical  records.  PROs 
ensure  that  admissions  are  medically 
necessary,  provided  in  the  appropriate 
setting,  and  that  they  meet  acceptable 
standards  of  quality.;  Frequency:  When 
records  are  reviewed;  Affected  Public: 
Business  or  other  for  profit;  Number  of 
Respondents:  6,412;  Total  Annual 
Responses:  746,681;  Total  Annual 
Hours:  27,096. 

2..  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Home  Health 
Agency  Survey  and  E>eficiencies  Report, 
Home  Health  Functional  Assessment 
Instrument  and  Supporting  Regulations 
in  42  CFR  Part  484-1—484.52;  Form 
No.;  HCFA-1515/1572  (OMB#0938- 
0355);  Use:  In  order  to  participate  in  the 
Medicare  program  as  a  Home  Health 
Agency  (HHA)  provider,  the  HHA  must 
meet  Federal  Standards.  These  forms  are 
used  to  record  information  about 
patients'  health  and  provider 
compliance  with  requirements.; 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  institutions;  Number  of 
Respondents:  9,942;  Total  Annual 
Responses:  19,884;  Total  Annual  Hours: 
19,884. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  yoiur 
request,  including  your  address,  phone 
number,  OMB  nimiber,  and  HCFA 
dociunent  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services. 
Secxirity  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Louis  Blank,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850 


Dated:  September  2, 1998. 
Jidm  P.  Burke  m. 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Serrices,  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards. 

(FR  Doc.  98-24436  Filed  9-10-98;  8:45  am] 
BiUING  CODE  4120-03-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-2029-PN] 

RiN  0938-AI69 

Medicare  and  Medicaid  Programs; 
Recognition  of  the  Community  Health 
Accreditation  Program,  Inc.  (CHAP) 
and  Joint  Commission  for 
Accreditation  of  Healthcare 
Organizations  (JCAHO)  for  Hospices 

AGENCY:  Health  Care  Financing 
.  Administration  (HCFA),  HHS. 
ACTION:  Proposed  notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  applications  fix)m  CHAP  and 
JCAHO  for  recognition  as  national 
accreditation  programs  for  hospices  that 
wish  to  participate  in  the  Medicare  or 
Medicaid  programs.  The  Social  Security 
Act  requires  that  the  Secretary  publish 
a  notice  identiiying  the  national 
accreditation  body  making  the  request, 
describing  the  nature  of  the  request,  and 
providing  a  30-day  public  comment 
period. 

DATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  or  before  October 
13, 1998. 

ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 

Attention:  HCFA-2029-PN,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 
Room  C5-09-26,  7500  Security 
Boulevard,  Baltimore,  Maryland 
21244-1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  audio, 
visual,  or  facsimile  (FAX)  copies  of 
comments.  In  commenting,  please  refer 
to  file  code  HCFA-2029-PN.  Comments 


received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  room  309G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
.    a.m.  to  5  p.m.  (Phone:  (202)  690-7890). 
FOR  FURTHER  INFORjyiATlON  CONTACT:  Joan 
C.  Berry,  (410)  786-7233. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  the  Medicare  program,  eligible 
beneficiaries  may  receive  covered 
services  in  a  hospice  provided  certain 
requirements  are  met.  The  regulations 
specifying  the  Medicare  conditions  of 
participation  for  hospice  care  are 
located  in  42  CFR  part  418.  These 
conditions  implement  section  1861(dd) 
of  the  Social  Seciuity  Act  (the  Act), 
which  specifies  services  covered  as 
hospice  care  and  the  conditions  that  a 
hospice  program  must  meet  in  order  to 
participate  in  the  Medicare  program. 
Other  relevant  sections  of  the  Act  are 
sections  1812(a)(4)  and  (d)  which 
specify  eligibihty  requirements  for  the 
individual  and  the  benefit  periods; 
section  1813(a)(4)  which  specifies 
coinsurance  amounts;  sections 
1814(a)(7)  and  1814  (i)(l)(A)  which 
contain  conditions  and  limitation  on 
coverage  of,  and  payment  for,  hospice 
care;  and  sections  1862(a)(1),  (6),  (9) 
which  establish  limits  on  hospice 
coverage. 

Regulations  concerning  provider 
agreements  are  at  42  CFR  part  489  and 
those  pertaining  to  the  activities  relating 
to  the  survey  and  certification  of 
facilities  are  at  42  CFR  part  488.  Our 
regidations  at  42  CFR  part  418  specify 
the  conditions  that  a  hospice  must  meet 
in  order  to  participate  in  the  Medicare 
program,  the  scope  of  covered  services, 
and  the  conditions  for  Medicare 
pa)mient  for  facility  services. 

Generally,  in  order  to  enter  into  an 
agreement,  a  hospice  must  first  be 
certified  by  a  State  survey  agency  as 
complying  vdth  the  conditions  or 
standards  set  forth  in  part  418  of  our 
regulations.  Then,  the  hospice  is  subject 
to  regular  surveys  by  a  State  survey 
agency  to  determine  whether  it 
continues  to  meet  these  requirements. 
There  is  an  alternative,  however,  to 
surveys  by  State  agencies. 

Section  1865(b)(1)  of  the  Act  permits 
"accredited"  hospices  to  be  exempt 
bom  routine  surveys  by  State  survey 
agencies  to  determine  compliance  with 
Medicare  conditions  of  participation. 
Section  1865(b)(1)  of  the  Act  provides 
that  if  the  Secretary  finds  that 


accreditation  of  a  provider  entity  by  a 
national  accreditation  body 
demonstrates  that  all  applicable 
conditions  are  met  or  exceeded,  the 
Secretary  "deems"  those  requirements 
to  be  met  by  the  hospice.  Our 
regulations  concerning  approval  of 
accrediting  organizations  are  set  forth  at 
§§  488.6  and  488.8.  To  date,  we  have  not 
recognized  any  organization  as  an 
accreditation  organization  for  hospices. 

n.  Approval  of  Deeming  Organizations 

Section  1865(b)(2)  of  the  Act  further 
requires  that  the  Secretary's  findings 
concerning  review  and  approval  of 
national  accrediting  organizations 
consider,  among  other  factors,  the 
appljring  accreditation  organization's 
requirements  for  accreditation,  its 
survey  procedures,  its  ability  to  provide 
adequate  resources  for  conducting 
required  surveys  and  ability  to  supply 
information  for  use  in  enforcement 
activities,  its  monitoring  procedures  for 
provider  entities  found  out  of 
compliance  with  the  conditions  or 
requirements,  and  its  ability  to  provide 
the  Secretary  with  necessary  data  for 
validation. 

Section  1865(b)(3)(A)  of  the  Act 
requires  that  the  Secretary  publish, 
within  60  days  of  the  receipt  of  an 
organization's  complete  application,  a 
notice  identifying  the  national 
accreditation  body  making  the  request, 
describing  the  nattue  of  the  request,  and 
providing  at  least  a  30-day  public 
comment  period.  Subsequentiy,  the 
Secretary  has  210  days  from  the  receipt 
of  the  request  to  publish  a  finding  of 
approval  or  denial  of  the  application. 

The  purpose  of  this  notice  is  to  notify 
the  public  of  the  request  of  CHAP  and 
of  JCAHO  for  approval  of  their  requests 
that  the  Secretary  find  that  their 
separate  accreditation  programs  for 
hospice  care  meet  or  exceed  the 
Medicare  conditions.  This  notice  also 
solicits  pubhc  comment  on  the  ability  of 
each  body's  requirements  to  meet  or 
exceed  the  Medicare  conditions  of 
participation. 

m.  Evaluation  of  Deeming  Request 

On  July  6,  1998,  CHAP  and  JCAHO 
submitted  all  the  necessary  information 
concerning  their  request  to  be  approved 
as  deeming  organizations  for  hospices  to 
permit  us  to  make  a  determination. 
Under  section  1865(b)(2)  of  the  Act  and 
our  regulations  at  §  488.8  ("Federal 
review  of  accreditation  organizations") 
our  review  and  evaluation  of  a  nationaJ 
accreditation  organization  will  be 
conducted  in  accordance  with,  but  not 
necessarily  limited  to,  the  following 
factors: 
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•  The  equivalency  of  CHAP'S  and 
JCAHO's  requirements  for  a  hospice  to 
our  comparable  hospice  requirements. 

•  CHAP'S  and  JCAHO's  survey 
processes,  to  determine  the  following: 

— The  composition  of  the  survey  team, 
surveyor  qualifications,  and  CHAP's 
and  JCAHO's  ability  to  provide 
continuing  surveyor  training. 

— ^The  comparability  of  their  processes 
to  those  of  State  agencies,  including 
siirvey  frequency,  and  their  ability  to 
investigate  and  respond  appropriately 
to  complaints  against  accredited 
facilities. 

— ^Their  procedures  for  monitoring 
providers  or  suppliers  found  by  CHAP 
or  JCAHO  to  be  out  of  compliance 

.  with  program  requirements.  (These 
procedures  are  used  only  when  CHAP 
or  JCAHO  identifies  noncompliance. 
If  noncompliance  is  identified 
through  vahdation  reviews,  the 
survey  agency  monitors  corrections  as 
specified  at  §  488.7(b)(3).) 

— ^Their  ability  to  report  deficiencies  to 
the  surveyed  facilities  and  respond  to 
the  facility's  plan  of  correction  in  a 
timely  manner. 

•  The  ability  of  CHAP  and  JCAHO  to 
provide  us  with  electronic  data  in  ASCII 
comparable  code  and  any  reports 
necessary  for  effective  validation  and 
assessment  of  their  survey  processes. 

•  The  adequacy  of  CHAP's  and 
JCAHO's  staff  and  other  resources,  and 
their  financial  viability. 

•  CHAP'S  and  JCAHO's  abiUty  to 
provide  adequate  funding  for 
performing  required  surveys. 

•  CHAP'S  and  JCAHO's  policies  with 
respect  to  whether  surveys  are 
aimounced  or  unannounced. 

CHAP'S  and  JCAHO's  agreement  to 
provide  us  with  a  copy  of  the  most 
current  accreditation  survey  together 
with  any  other  information  related  to 
the  survey  as  we  may  require  (including 
corrective  action  plans). 

rv.  Notice  Upon  Completion  of 
Evaluation 

Upon  completion  of  our  evaluation, 
including  evaluation  of  comments 
received  as  a  result  of  this  notice,  we 
will  pubUsh  a  notice  in  the  Federal 
Register  announcing  the  result  of  our 
evaluation. 

(Authority:  Sec.  1865(b)(3)(A)  of  the  Social 
Security  Act  (42  U.S.C.  1395bb(b)(3)(A)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance] 


Dated:  August  19, 1998. 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 

Administration. 

[FR  Doc.  98-24555  Filed  9-10-98;  8:45  am] 

BILLING  COOE  4120-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-1097-N] 

RIN  0938-AJ19 

Medicare  Program;  September  28, 
1998,  Meeting  of  the  Practicing 
Physicians  Advisory  Council 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  v\rith  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Council.  This  meeting  is  open  to  the 
public. 

DATES:  The  meeting  is  scheduled  for 
September  28, 1998,  firom  8:30  a.m. 
luitil  5  p.m.,  E.S.T. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Auditoriiun,  1st  Floor,  Health  Care 
Financing  Administration  Building, 
7500  Seciurity  Boulevard,  Baltimore, 
Maryland  21244. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aron  Primack,  MD,  MA,  FACP, 
Executive  Director,  Practicing 
Physicians  Advisory  Coimcil,  Room 
435-H,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue,  S.W., 
Washington,  DC  20201,  (202)  690-7874. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Department  of  Health 
and  Himian  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Security  Act  to  appoint  a  Practicing 
Physicians  Advisory  Coimcil  (the 
Council)  based  on  nominations 
submitted  by  medical  organizations 
representing  physicians.  The  Coimcil 
meets  quarterly  to  discuss  certain 
proposed  changes  in  regulations  and 
carrier  manual  instructions  related  to 
physicians'  services,  as  identified  by  the 
Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occur  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  recommendations  to  the  Secretary 
and  the  Administrator  of  the  Health 
Care  Financing  Administration  not  later 
than  December  31  of  each  year. 

The  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 


claims  for  physicians'  services  imder 
Medicare  or  Medicaid  in  the  previous 
year.  Members  of  the  Council  include 
both  participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  underserved  urban  areas.  At 
least  11  members  must  be  doctors  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  and  surgery  by  the 
States  in  which  they  practice.  Members 
have  been  invited  to  serve  for 
overlapping  4-year  terms.  In  accordance 
with  section  14  of  the  Federal  Advisory 
Committee  Act,  terms  of  more  than  2 
years  are  contingent  upon  the  renewal 
of  the  Council  by  appropriate  action 
before  the  end  of  the  2-year  term. 

The  Council  held  its  first  meeting  on 
May  11, 1992. 

The  current  members  are:  Jerold  M. 
Aronson,  M.D.;  Richard  Bronfinan, 
D.P.M.;  Wayne  R  Carlsen,  D.O.;  Gary  C^ 
Dennis,  MJD.;  Mary  T.  Herald.  M.D.; 
Ardis  Hoven.  M.D.;  Sandral  HuUett, 
M.D.;  Jerilynn  S.  Kaibel,  D.C;  Marie  G. 
Kufiner,  M.D.;  Marc  Lowe,  M.D.;  Derrick 
K.  Latos,  M.D.;  Sandra  B.  Reed,  M.D.; 
Susan  Schooley,  M.D.;  Maisie  Tarn, 
M.D.;  and  Kenneth  M.  Viste,  Jr.,  M.D. 
The  chairperson  is  Keimeth  M.  Viste,  Jr., 
M.D.  The  vice  chairperson  is  Marie  G. 
Kuffiier.  M.D. 

Council  members  will  receive  updates 
on  docimientation  guidelines,  Y2K,  and 
coverage  procedure.  The  agenda  will 
provide  for  discussion  and  comment  on 
the  following  topic(s) — 

•  Advanced  Beneficiary  Notices; 

•  PRO  6th  Scope  of  Work;  and 

•  Regulatory  Workload  for 
Physicians. 

Individuals  or  organizations  that  wish 
to  make  5-minute  oral  presentations  on 
the  agenda  issues  should  contact  the 
Executive  Director  by  12  noon, 
September  18, 1998,  to  be  scheduled. 
The  niunber  of  oral  presentations  may 
be  limited  by  the  time  available.  A 
written  copy  of  the  oral  remarks  should 
be  submitted  to  the  Executive  Director 
no  later  than  12  noon,  September  23, 
1998.  Anyone  who  is  not  scheduled  to 
speak  may  submit  written  comments  to 
the  Executive  Director  by  12:00  noon, 
September  23, 1998.  The  meeting  is 
open  to  the  public,  but  attendance  is 
limited  to  the  space  available. 

(Section  1868  of  the  Social  Security 
Act  (42  U.S.C.  1395ee)  and  section  10(a) 
of  Public  Law  92-463  (5  U.S.C.  App,  2, 
section  10(a));  45  CFR  Part  11.) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 
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Dated:  September  4, 1998. 
Nancy-Ann  Min  DeParle, 
Administrator,  Health  Care  Financing 
Administration. 
[FR  Doc.  98-24506  Filed  9-10-98;  8:45  am] 

■tLUNQ  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institutes  of  Health  (NQi),  Office  of  the 
Director  (OD),  Office  of  Extramural 
Research  (OER),  Office  of  Policy  for 
Extramural  Research  Administration 
(OPERA)  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  May  5, 1998,  pages  24813- 
24814  and  allowed  60-days  for  public 
comments.  No  pubUc  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30-days  for 
public  comments.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1995,  unless  it  displays  a 
currently  vaUd  OMB  control  number. 

Proposed  Collection 

Title:  Responsibility  of  Applicants  for 
Promoting  Objectivity  in  Research  for 
which  Public  Health  Service  (PHS) 
Funding  is  Sought:  42  CFR  Part  50 
Subpart  F  and  Responsible  Prospective 
Contractors:  45  CFR  Part  94.  Type  of 
Information  Collection  Request: 
E3Ctension  of  a  currently  approved 
collection,  OMB  No.  0925-0417, 
expiration  date  09/30/98.  Need  and  Use 
of  Information  Collection:  This  is  a 
request  for  OMB  approval  for  the 
information  collection  and 
recordkeeping  requirements  contained 
in  the  final  rule  42  CFR  Part  50  Subpart 
F  and  Responsible  Prospective 
Contractors:  45  CFR  Part  94.  The 
purpose  of  the  regulations  is  to  promote 
objectivity  in  research  by  requiring 
institutions  to  establish  standards  which 
ensure  that  there  is  no  reasonable 
expectation  that  the  design,  conduct,  or 
reporting  of  research  will  be  biased  by 
a  conflicting  financial  interest  of  an 
investigator. 


Frequency  of  Response:  On  occasion. 
Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  and  State, 
Local  or  Tribal  Government.  Type  of 
Respondents:  Any  public  or  private 
entity  or  organization.  The  annual 
reporting  burden  is  as  follows: 
Extimated  Number  of  Respondents: 
57,235;  Estimated  Number  of  Responses 
per  Respondent:  10;  Average  Burden 
Hours  Per  Respose;  20;  Estimated  Total 
Annual  Burden  Hours  Requested: 
171,110.  The  annualized  cost  to 
respondents  is  estimated  at:  $5,068,850. 
There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
fit>m  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  die 
following  points.  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estiamted  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  die  data  collection 
plans  and  instruments,  contact:  Thomas 
F.  McCormack,  Assistant  Grant's  Policy 
Officer,  Office  of  Extramural  Research, 
Office  of  Policy  for  Extramural  Research 
Administration,  6701  Rockledge  Drive, 
Bethesda,  MD  20892,  or  call  non-toll- 
free  number  (301)  435-0935  or  E-mail 
your  request,  including  your  address,  to: 
TMl02d©NIH.gov 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 


their  full  effect  if  received  on  or  before 
October  13, 1998. 

Dated:  September  4, 1998. 
Diana  Jaeger, 

Acting  Director,  Office  of  Policy  for 
Extramural  Research  Admininstration. 
[FR  Doc.  98-24369  Filed  9-10-98;  8:45  am) 

MUMQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institutes  of  Health  Clinical 
Center  (NIHCC):  Opportunity  for 
Cooperative  Research  and 
Development  Agreement  (CRADA)  In 
the  Fields  of  Magnetic  Resonance 
imaging,  Magnetic  Resonance 
Spectroscopy,  Molecular  imaging, 
Image  Processing,  and  Surgery  Under 
Image  Guidance 

agency:  Radiology  Department,  NIHCC, 

NIH,  DHHS. 

action:  Notice  of  CRADA  Opportunity. 

summary:  The  Radiology  Department  of 
the  National  Institutes  of  Health  Clinical 
Center  (NIHCC),  seeks  Cooperative 
Research  and  Development  Agreements 
(CRADAs)  with  one  or  more  medical 
equipment  manufacturers  to  collaborate 
on  research  projects  designed  to  develop 
improved  technologies  for  radiological 
diagnosis  {md  treatment.  The  term  of  the 
CRADA  wall  be  up  to  four  (4)  years. 
DATES:  Interested  parties  should  submit 
a  brief  statement  indicating:  (i)  area(s)  of 
proposed  research  collaboration  and  (ii) 
interest  in  submitting  a  formal  proposal. 
Statements  of  interest  should  be 
submitted  to  NIHCC  in  writing  no  later 
than  December  10, 1998.  Parties  will 
then  have  an  additional  thirty  (30)  days 
in  which  to  submit  a  formal  proposal. 
ADDRESSES:  Inquiries  and  proposals 
regarding  this  opportunity  should  be 
addressed  to  Steve  Galen,  Technology 
Development  Coordinator,  National 
Institutes  of  Health,  Warren  Grant 
Magnuson  Clinical  Center,  6011 
Executive  Boulevard,  suite  559B, 
Rockville,  MD  20852.  Phone:  (301)  594- 
4509,  FAX  (301)  402-2143. 
SUPPt.EMENTARY  INFORMATION:  A  CRADA 
is  the  anticipated  joint  agreement  to  be 
entered  into  by  NfflCC  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
1986  as  amended  by  the  National 
Technology  Transfer  Act  (Pub.L  104- 
113  (Mar.  7, 1996))  and  by  Executive 
Order  12591  of  April  10, 1987. 

The  CRADA  objective  is  the  rapid 
publication  of  research  findings  and  the 
timely  commercialization  of  improved 
diagnostic  and  treatment  strategies  in 
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the  fields  of  Magnetic  Resonance 
Imaging,  Magnetic  Resonance 
Spectroscopy,  Molecular  Imaging,  Image 
Processing,  and  Surgery  Under  Image 
Guidance.  Particular  emphasis  is  placed 
on  discoveries  that  enhance  nliniral 
research. 

Under  a  CRADA,  the  NIHCC  can  offer 
selected  collaborators  access  to 
facilities,  staff,  materials,  and  expertise. 
The  collaborator  may  contribute 
facilities,  staff,  materials,  expertise  and 
funding  to  the  collaboration.  The  NIHCC 
cannot  contribute  funding.  The  CRADA 
collaborator  may  elect  an  option  to  an 
exclusive  or  non-exclusive  license  to 
Government  intellectual  property  rights 
arising  under  the  CRADA  and  may 
qualify  as  a  co-inventor  of  new 
technology  developed  imder  the 
CRADA. 

CRADA  proposals  will  be  evaluated 
under  the  following  criteria: 

•  Corporate  research  and 
development  competencies. 

•  Demonstrated  abilities  to 
productively  collaborate  in  research 
programs. 

•  The  nature  of  resources  to  be 
contributed  to  the  collaboration. 

•  Key  staff  expertise,  qualifications 
and  relevant  experience. 

•  Willingness  to  assign  technical  staff 
to  on-site  collaborative  efforts. 

•  Ability  to  effectively  commerciahze 
new  discoveries. 

Dated:  August  26, 1998. 

Kathleen  Sybert, 

Acting  Director,  Technology  Development 
and  Commercialization  Branch,  National 
Institutes  of  Health. 

[FR  Doc.  9&-24370  Filed  9-10-98;  8:45  am) 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Govemment'Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Pubhc  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 


ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  601 1  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

LIF  And  Related  Cytokines  That 
Operate  Through  The  gplSO  Receptor 
Pathway  As  A  Means  To  Enhancing 
Embryo  Implantation  In  Mammals  And 
As  An  Alternative  To  Using  Estrogen 

CL  Stewart.  T  Shatzer,  T  Sullivan.  JR  Chen, 
L  Hernandez  (NQ) 

DDHS  Reference  No.  E-16&-98/0  filed  06  Jul 
98 

Licensing  Contact:  Dennis  Penn,  301/496- 
7056  ext.  211 

The  present  invention  is  directed  to 
the  use  of  Leukemia  Inhibitory  Factor 
(LIF),  or  certain  other  cytokines  as  a 
means  for  enhancing  successful  embryo 
implantation.  This  discovery  may  lead 
to  increased  success  rates  in  normal 
embryonic  development  in  human  and 
non-human  embryos  following  in  vitro 
fertilization.  The  present  invention, 
tested  in  LIF  deficient  mice,  confirms 
that  single  injections  of  LIF  lead  to 
implantation  and  the  embryo's  normal 
development  to  birth.  LIF  may  be  useful 
as  a  replacement  for  estrogen  in 
inducing  embryo  implantation.  The 
invention  indicates  that  LIF  can 
substitute  for  estrogen  in  animal 
models,  in  regulating  the  receptibility  of 
the  uterus  to  the  implanting  embryo, 
and  results  in  a  significant  increase  in 
successful  implantation.  This 
technology  has  both  human  and 
veterinary  applications. 

Protection  Of  Neural  Cells  From 
Catecholamine-Induced  Apoptosis  By 
Macrophage  Migration  Inhibitory 
Factor  (MIF) 

G  Wistow  (NEI) 

DDHS  Reference  No.  E-028-98/0  filed  28  Jul 
98 

Licensing  Contact:  Stephen  Finley,  301/496- 
7735  ext.  215 

Macrophage  Migration  Inhibitory 
Factor  (MIF)  was  shown  to  have 
neuroprotective  properties  with 
important  implications  for  conditions 
such  as  Parkinson's  Disease  (PD).  MIF  is 
widely  distributed  in  mammalian 
tissues.  However,  in  vivo  studies  show 
that  while  the  levels  of  MIF  expression 
significantly  decrease  with  age  in  most 
tissues,  including  lens,  liver  and  kidney. 


it  is  maintained  at  high  levels  in  neural 
tissues,  brain  and  retina.  This  suggests 
the  possibility  of  an  important  role  for 
MIF  in  aging  neural  tissues.  It  was  also 
shown  that  MIF  has  catalytic  enzyme 
activity  towards  the  toxic 
quinonesdopaminechrome  (DNC), 
epinephrinechrome  (EC)  and 
noreprinephrine  (NEC)  which  arises  by 
oxidation  of  the  catecholamine 
neurotransmitters  dopamine, 
epinephrine  and  norepinephrine.  These 
catecholamines  induce  cell  death  by 
apoptosis  in  cultured  neural  cells  and 
other  cell  types.  It  was  shown  that  in 
cell  culture,  MIF  can  block  this 
catecholamine-induced  cell  death. 
Death  of  catecholaminergic  neurons  is 
an  important  feature  of  PD  in  human 
brain.  This  suggests  a  physiological  and/ 
or  therapeutic  role  for  MIF  in  protection 
of  neural  and  other  cells  fi'om  apoptosis 
induced  by  toxic  quinones.  Decreased 
levels  of  MIF  in  the  aging  brain  may  be 
a  risk  factor  for  PD  and  similar 
neurodegenerative  disorders.  MIF  may 
also  be  involved  in  the  synthesis  of 
neuromelanin,  which  is  prominent  in 
the  aging  hiunan  substantia  nigra,  since 
the  guinones  DNC,  EC  and  NEC  are 
known  neuromelanin  precursors. 

A  surprising  additional  property  of 
MIF  was  also  observed.  Lens  epithelial 
cell  cultures  differentiated  into 
neuronlike  cells,  containing  neuronal 
cell  markers,  axons,  and  processes, 
upon  the  constitutive  expression  of 
endogenous  recombinant  MIF.  Thus,  in 
addition  to  its  neuroprotective 
properties,  MIF  has  potential  to 
contribute  to  culture  methods  for  neural 
cells  that  may  be  useful  in 
transplantation. 

G-Protein  Coupled  Receptor 
Antagonists 

N  Tarasova,  SJ  Michejda  (NQ) 

Serial  No.  60/076,105  filed  27  Feb  98 

Licensing  Contact:  Carol  Salata,  301/496- 
7735  ext.  232 

This  invention  is  a  potentially  broadly 
applicable  method  of  disrupting  the 
functioning  of  G-protein  coupled 
receptors  (GPCR).  GPCRs  are  a  large 
familly  of  receptors  involved  in  the 
regulation  of  physiological  activities. 
GPCRs  have  seven  transmembrane 
regions,  i.e.  they  cross  the  cell 
membrane  seven  times.  The  inventors 
have  foimd  that  if  a  peptide  consisting 
of  one  of  the  transmembrane  regions  of 
a  GPCR  with  an  added  charged  amino 
acid  on  the  extracellular  side,  is  brought 
into  contact  with  a  cell  having  the  same 
GPCR,  the  functioning  of  the  GPCR  is 
disrupted.  It  is  thought  that  the  added 
peptide  interferes  with  the  correct 
assembly  of  the  GPCR.  Cells  containing 
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the  CXCR4  receptor,  a  co-receptor  with 
CD4  for  the  entry  of  certain  strains  of 
HIV-1  into  T-cells,  are  much  less 
receptive  to  infection  by  HTV  in  the 
presence  of  a  particular  transmembrane 
peptide  from  the  CXCR4  receptor. 
Therefore,  this  method  of  disrupting  the 
functioning  of  particular  GPCRs  could 
be  used  to  treat  diseases  which  are 
mediated  by  fimctioning  GPCRs,  such  as 
HIV. 

Inhibition  of  HFG/5F  Cleavage/ 
Activation  by  Suramin  and  Other 
Related  Small  Molecules 

C  Webb,  ME  Jeffers,  G  Czerwinski,  CJ 
Michejda, 

GF  Vande  Woude  (NCD 

Serial  No.  60/075,994  filed  26  Feb  98 

Licensing  Contact:  Jaconda  Wagner,  301/496- 
7735  ext  284 

HGF/SF,  which  is  the  ligand  for  the 
tyrosine  kinase  receptor  encoded  by  the 
c-Met  proto-oncogene,  is  involved  in 
timior  establishment,  progression  and 
metastasis.  HGF/SF  is  sjmthesized  as  a 
90  kDa  single  chain  preciusor 
polypeptide  (pro-HGF/SF)  which  is 
devoid  of  biological  activity.  The  critical 
step  in  HGF/SF  activition  is  proteolytic 
cleavage  generating  an  P  heterodimer  in 
which  an  ^  chain  of  60  kDa  and  a  P 
chain  of  32-36  kDa  are  bound  to  one 
another  by  a  disulfide  bridge.  The 
cleavage/activation  of  pro-HGF/SF 
represents  the  initial  stage  of  HGF/SF- 
met  activation  and  provides  a  possible 
point  for  interference  by  potential 
inhibitors. 

This  invention  is  based  on  the 
discovery  that  suramin  and  related 
polysulfpnated  compounds  inhibit 
cleavage  of  pro-HGF/SF.  The  invention 
provides  an  efficient  assay  for 
identifying  inhiitors  of  HGF/SF 
activation.  The  invention  also  describes 
suramin-like  compoimds  that  can  be 
used  to  inhibit  HGF/SF  activation, 
thereby  inhibiting  tumor  growth  and 
metastasis.  These  compounds  are  less 
toxic  than  comparable  molecules. 

Vaccines  For  Blocking  Transmission  of 
Plasmodium  vivax 

DC  Kaslow.  T  Tsuboi,  M.  Torii  (NIAJD) 

Serial  No.  60/067,596  filed  05  Dec  97 

Licensing  Contact:  Carol  Salata,  301/496- 
7735  ext.  232 

This  invention  relates  to  novel 
methods  and  compositions  for  blocking 
transmission  of  Plasmodiimi  vivax 
which  cause  malaria.  In  particular, 
Pvs25  and  Pvs28  polypeptides,  variants 
and  fusion  proteins  thereof,  are 
disclosed  which,  when  administered  to 
a  susceptible  organism,  induce  an 
immune  response  against  a  25  kD  and 


28  kD  protein,  respectively,  on  the 
stirface  of  Plasmodium  vivax  zygotes 
and  ookinetes.  This  immune  response  in 
the  susceptible  organism  can  block 
transmission  of  malaria. 

Stromal  Cell  Derived  Factor-1  (SDF-1) 
And  Method  of  Use  For  Diagnostic  And 
Prognostic  Indicator  Or  AIDS 
Pathogenesis 

C  Winkler,  S  C  Brian  (NQ) 

Serial  No.  60.063.832  filed  30  Oct  97 

Licensing  Contact:  Carol  Salata,  301/49&- 
7735  exL  232 

Stromal  cell  derived  factor-1  (SDF-1) 
is  the  principal  ligemd  for  CXCR4  (a  7- 
transmembrane  G/coupled  receptor) 
which,  with  CD4,  provides  an  entry  port 
for  T-tropic  HFV-l,  a  variety  that 
fi«quently  develops  in  AIDS  patients 
just  prior  to  T-lymphocyte  depletion. 
This  invention  is  based  on  the  discovery 
of  a  correlation  between  the  presence  of 
a  mutation  at  one  nucleotide  position  of 
the  3'untranslated  region  of  the  SDFl 
gene  and  delayed  progression  to  AIDS 
and  death  due  to  HFV  infection.  Based 
on  this  discovery,  it  is  the  object  of  the 
present  invention  to  provide  diagnostic 
and  therapeutic  approaches  to  treating 
HIV  infection  by  diagnosing  the 
mutation  and  down  regulating  the 
CXCR4  receptor  with  native  or  synthetic 
SDF-1. 

Recominant  Adenoviral  Targeting 
Vector 

SE  Spence.  JR  Keller,  JS  Smith  (NQ) 

Serial  No.  60/061,587  filed  10  Oct  97 

Licensing  Contact:  Elaine  Gese.  301/496- 
7056  ext.  282 

The  current  invention  embodies 
recombinant  adenoviral  vectors  for  use 
in  targeted  gene  transfer.  The  method  by 
which  these  vectors  are  generated 
involves  no  molecular  modifications  to 
the  adenovirus  genome,  and  allows  for 
the  production  of  vectors  targeted 
specifically  to  virtually  any  cell  line  of 
choice.  Specifically,  the  vectors  are 
generated  by  directly  linking  biotin  to 
the  capsid  of  advenovirus  particles.  The 
particles  are  then  treated  with 
streptavidin  and  subsequently 
incubated  with  a  biotinylated  targeting 
moiety  which  is  capable  of  recognizing 
a  specific  marker  which  is  expressed  on 
the  surface  of  selected  cells. 

The  resulting  adenoviral  vectors 
would  appear  to  be  of  value  for  use  in 
gene  transfer,  and  can  be  targeted  to 
virtually  emy  cell  type  of  interest  via 
incubation  with  a  specific  targeting 
moiety. 

To  date,  the  inventors  have 
demonstrated  that  these  vectors  can  be 
specifically  directed  to  target  and  infect 


hematopoietic  cell  lines  which  display 
the  c-kit  receptor,  and  are  capable  of 
achieving  hi^  levels  of  expression  in 
these  cell  lines.  Also,  these  vectors  can 
be  specifically  directed  to  cell  surface 
markers  such  as  CD34,  CD  44  and  others 
through  antibodies  directly  attached  to 
the  biotynilated  adenoviral  vectors. 
Such  gene  transfer  may  represent  a 
potential  means  by  which  various 
diseases,  including  immunodeficiency 
diseases,  blood  cell  disorders,  AIDS, 
and  various  cancers,  could  be  treated. 
Therefore,  the  ciinent  invention  appears 
to  represent  a  novel  gene  therapy 
approach  upon  which  the  developmeaot 
of  specific  therapies  against  a  broad 
range  of  diseases  may  be  based. 

Recombinaiit  Proteins  of  a  Pakistani 
Strain  of  Hepatitis  E  and  Their  Use  in 
Diagnostic  Methods  and  Vaccines 

SA  Tsarev,  SU  Emerson.  RH  Purcell  (NIAID). 

Serial  No.  08/809.523  filed  28  Jun  97;  PCT 
^ed 

Licensing  Contact:  Carol  Salata,  301/496- 
7735,  ext  232 

A  strain  of  hepatitis  E  virus  from 
Pakistan  (SAR-55)  implicated  in  an 
epidemic  of  enterically  transmitted  non- 
A,  non-B  hepatitis,  now  called  hepatitis 
E,  is  disclosed.  The  invention  relates  to 
the  expression  of  the  whole  structural 
region  of  SAR-55,  designated  open 
reading  frame  2  (ORF-2),  in  a  eiikaryotic 
expression  system.  The  expressed 
protein  is  capable  of  forming  HEV  virus- 
like particles  which  can  serve  as  an 
antigen  in  diagnostic  immunoassays  and 
as  an  immunogen  or  vaccine  to  protect 
against  infection  by  hepatitis  E. 

Chimeric  Gag  Pseudovirions 

GJ  Tobin.  MA  Gonda  (NQ) 

Serial  No.  08/857,385  filed  15  May  97 

Licensing  Contact:  J.  Peter  Kim,  301/496- 
7056  ext.  264 

The  hvunan  immunodeficiency  virus 
(HIV)  is  the  causative  agent  of  acquired 
immunodeficiency  syndrome  (AIDS). 
The  HIV  virion  basically  consists  of  a 
viral  core  and  envelope.  The  core 
consists  predominancy  of  gag-  and  pol- 
encoded  proteins  and  the  viral  RNA. 
Expression  of  recombinant  Gag 
preoiTSor  proteins  can  lead  to  assembly 
and  budding  of  virus-like  particles 
(pseudovirions).  The  production  of  Gag- 
based  pseudovirions  in  mammalian  and 
insect  cell  systems  using  recombinant 
virus  vectors  provides  a  novel 
technology  for  engineering  recombinant 
protein-based  particulate  vaccines  for 
HTV  and  other  viruses.  The 
incorporation  of  additional  viral  or 
cellular,  peptides  and  polypeptides  may 
be  advantageous  in  vaccine 
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preparations,  since  they  may  contain 
antigenic  epitopes  that  may  play  a  role 
in  inducing  protection  from  infection  or 
disease. 

The  subject  invention  provides 
chimeric  nucleic  adds  comprising  a 
retroviral  gag  sequence,  a  target  nucleic 
acid  sequence  derived  from  a  nucleic 
acid  encoding  a  fusion  partner,  and  a 
frame  shift  site.  Expression  of  the 
chimeric  gene  cassette  results  in 
packaging  the  fusion  partner  into  the 
Gag  pseudovirion.  Suitable  fusion 
partners  can  be  derived  from  any 
protein  of  interest  which  has  a 
biological  activity  or  which  elicits  a 
cellular  or  hmnoral  immime  response. 

Method  For  Measuring  Mechanical 
Properties  of  the  Collagen  Network  in 
(Cartilage 

PJ  Basser,  A  Maroudas  (NICHD) 

Serial  No.  60/038,005  filed  14  Feb  97;  PCX/ 
US98/02727  filed  17  Mar  98 

Licensing  Contact-  John  Fahner-Vihtelic,  301/ 
496-7735  ext.  270 

The  present  application  describes  a 
methodology  for  assessing  the 
mechanical  integrity  of  extracellular 
matrices  such  as  cartilage.  Specifically, 
the  invention  teaches  how  to 
characterize  the  mechanical  integrity  of 
the  collagen  network  as  well  as  the 
swelling  properties  of  the  proteoglycans 
trapped  within  it.  This  is  done  by 
performing  an  osmotic  stress  titration 
experiment  on  a  tissue  specimen,  and 
interpreting  the  results  using  a  simple 
mathematical  model.  This  invention 
provides  the  necessary  experimental 
and  theoretical  tools  to  understand 
functional  consequences  of:  (1) 
endogenous  changes  in  cartilage 
structure  that  occur  normally  due  to 
growth  or  aging;  (2)  exogenous  changes 
in  cartilage  structure  due  to  the  addition 
of  biochemical  agents  or  caused  by 
genetic  manipulations;  and  (3)  inherent 
differences  between  cartilage  specimens 
that  are  obtained  bom  different  joints 
within  the  same  subject  or  from 
different  subjects.  These  methods  can 
also  be  applied  to  characterize  the 
mechanical  integrity  of  tissue  cultured 
or  "tissue  engineered"  cartilage. 

Vectors  for  Delivering  Viral  and 
Oncogenic  Inhibitors 

SM  Rybak,  A  Cara.  GL  Gusella.  DL  Newton 
(NQ) 

Serial  No.  60/022,052  filed  22  Jul  96;  PCT/ 
US97/12637  filed  17  Jul  97 

Licensing  Contact:  Carol  Salata,  301/496- 
7735,  ext.  232 

The  invention  concerns  cell 
transduction  vectors  which  are  capable 
of  inhibiting  viral  replication  in  cells 


transduced  with  these  vectors,  and 
which  also  are  capable  of  inhibiting  the 
growth  of  cancer  cells.  Specifically, 
these  expressions  vectors  produce 
protective  genes  which  interfere  with 
viral  replication.  These  genes  are  tightly 
regulated  by  HIV-l  Tat  and  Rev 
proteins,  which  if  produced  after 
infection  can  induce  expression  of  the 
protective  genes.  The  vectors  contain 
either  a  single  gene  (delta-gag),  or  a 
combination  of  two  different  genes 
(delta-gag  and  RNAse)  which  interfere 
with  HIV-l  replication  at  different 
stages  of  the  HFV-l  Ufe  cycle.  Following 
transduction  of  target  cells,  the  mRNA 
for  the  protective  genes  is  incorporated 
into  the  newly  budding  virion  along 
with  the  viral  genomic  mRNA. 
Following  infection  of  neighboring  cells, 
the  mRNA  for  the  protective  gene  can  be 
reverse  transcribed  and  integrated  into 
these  cells,  thereby  increasing  the 
proportion  of  cells  containing  the 
protective  gene. 

In  providing  protection  against  viral 
replication,  the  vectors  embodied  in  this 
invention  could  be  used  in  gene  therapy 
against  HIV  and  against  other  viral 
diseases.  In  addition,  the  vectors  could 
be  used  for  introducing  specific  genes 
into  neoplastic  cells  and  thereby  be 
effective  in  treating  cancer  and  other 
diseases. 

Anti- Viral  Pharmaceutical 
Compositions  Cpntaining  1,2-Dithiane 
Compounds  and  Methods  of  Using 
Thereof 

WG  Rice.  R  Schultz,  D  Baker.  LE  Henderson 
(NCI) 

Serial  No.  60/021.665  Bled  05  July  96;  PCT/ 
US97/10870  filed  03  Jul  97 

Licensing  Contact:  J.  Peter  Kim.  301/496- 
7056  ext.  264 

Certain  highly  conserved  structures, 
known  as  retroviral-type  CCHC  zinc 
fingers,  are  foimd  in  the  nucleocapsid 
proteins  of  all  retroviruses,  including 
HIV-l  and  HIV-2.  It  is  knowm  that  these 
zinc  finger  structures  perform  essential 
functions  in  viral  infection  and 
replication. 

The  subject  invention  provides  for 
pharmaceutical  compositions 
comprising  dithiane  dioxide 
compounds  which  are  useful  as 
antiviral  agents  and  are  particularly 
effective  at  inhibiting  the  replication  of 
retroviruses  and  for  treating  retroviral 
pathologies.  The  1,2-dithiane 
compounds  target  the  zinc  fingers  of  the 
nucleocapsid  protein.  These 
compositions  represent  potential  agents 
for  prevention  and  treatment  of  HTV  and 
of  other  retroviral  diseases.  The  subject 
invention  also  embodies  methods  for 
the  administration  of  these 


compositions,  a  kit  containing  these 
compositions,  and  methods  for  the 
inactivation  of  contaminating  retrovirus 
in  siunples  of  potentially  infected  body 
fluids. 

Dated:  September  3. 1998. 
Jack  Spiegel, 

Diretor,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer 
[PR  Doc  9fr-24368  Filed  9-10-98;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Meeting 

Pursuant  to  section  10(d}  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Coimselors,  National 
Institute  of  Neurological  Disorders  and 
Stroke. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Neurological 
Disorders  and  Stroke,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Institute  of 
Neurological  Disorders  and  Stroke  October 
4-6, 1998. 

Date:  October  4-6, 1998. 

Qosed:  October  4, 1998,  7:00  PM  to  10:00 
PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  6C9,  31 
Center  Drive.  Bethesda.  MD  20892. 

Open:  October  5. 1998,  8:00  AM  to  4:30 
PM. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 
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Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  6C9,  31 
Center  Drive,  Bethesda,  MD  20892. 

Oosed:  October  5, 1998.  4:30  PM  to  5:45 
PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

pyace;  Nationallnstitutes  of  Health, 
Building  31.  Conference  Room  6C9,  31 
Center  Drive.  Bethesda.  MD  20892. 

Closed:  October  6 , 1 998 ,  8 :  30  AM  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

P7ace;  National  Institutes  of  Health, 
Building  31,  Conference  Room  6C9, 31 
Center  Drive,  Bethesda.  MD  20892. 

Contact  Person:  Story  C.  Landis,  Phd. 
Director,  Division  of  Intramural  Activities, 
NINDS,  National  Institutes  of  Health, 
Building  36,  Room  5A05,  Bethesda,  MD 
20892,  301-435-2232. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disordeis;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  September  3. 1998. 
Anna  Snouffsr, 

Acting  Committee  Management  Officer,  NIH. 
(PR  Doc.  98-24365  Filed  »-10-98;  8:45  am] 
■LUNa  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Working  Group  on  Public  Participation 
In  NIH  Activities;  Notice  of  Meeting 

The  Office  of  the  Director  (CD), 
National  histitutes  of  Health  (NIH), 
announces  a  meeting  on  public 
participation  in  NIH  activities.  The 
meeting  is  scheduled  for  September  23, 
1998,  from  9:00  a.m.  until  4:00  p.m.. 
Conference  Room  10,  Building  31C, 
Sixth  Floor,  9000  Rockville  Pike, 
Bethesda,  Maryland.  At  the  meeting, 
individual  public  psutidpants  invited 
by  the  NIH  will  discuss  fixture  activities 
and  responsibilities  of  the  proposed  NIH 
Director's  Council  of  Public 
Representatives,  and  the  NIH  Offices  of 
Public  Liaison.  The  NIH  is  the  lead 
Federal  agency  that  pH-ovides  major 
support  for  medical  research  leading  to 
the  improvement  of  the  nation's  health. 
The  NIH  Director's  Council  of  Public 
Representatives  will  serve  as  a  forum  for 
discussing  issues  and  concerns  and 
exchanging  vievirpoints  that  are 
important  to  NIH  policies,  programs, 
and  research  priorities.  The  NIH  Offices 
of  Public  Liaison  are  expected  to 
strengthen  collaboration  between  the 
NIH  and  the  public. 


Establishment  of  the  Director's 
Council  of  Public  Representatives  and 
the  Offices  of  Public  Liaison  were 
recommendations  from  the  National 
Academy  of  Sciences  Institute  of 
Medicine's  report — Scientific 
Opportunities  and  Public  Needs: 
Improving  Priority  Setting  and  Public 
Input  at  the  National  Institutes  of 
Health.  The  full  text  of  the  report  is 
available  on-line  at  the  following  site  of 
the  Institute  of  Medicine,  National 
Academy  of  Sciences:  http:// 
www.nap.edu/Teadingroom/books/nih/. 
Future  activities  will  follow  from  the 
NIH's  Office  of  Public  Liaison  and  the 
Director's  Coimcil  of  Public 
Representatives. 

The  entire  meeting  is  open  to  the 
public;  however,  seating  is  limited  and 
will  be  on  a  first-come,  first-served 
basis.  There  will  be  an  overflow  room 
available  to  listen  to  and  view  the 
proceedings  of  the  meeting.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  notify  the 
contact  person  listed  below  in  advance 
of  the  meeting. 

Individual  public  participants  invited 
by  the  NIH  will  be  asked  to  express  their 
views  on  matters  related  to  the 
following: 

Director's  Council  of  Public 
Representatives 

•  What  should  be  the  responsibilities 
and  activities  of  the  Director's  Council 
of  Public  Representatives? 

•  What  is  the  role  of  this  Director's 
Council  of  Public  Representatives  as 
compared  to  the  role  of  other  NIH 
Advisory  Councils? 

•  Describe  some  activities  that  could 
be  undertaken  by  the  Director's  Council 
of  Public  Representatives  to  encourage 
and  improve  public  participation  in  NIH 
programs. 

•  What  processes,  mechanisms,  and 
criteria  should  be  used  for  identifying 
appropriate  candidates  to  serve  on  the 
Director's  Coimcil  of  Public 
Representatives? 

The  NIH  Offices  of  Public  Liaison 

•  What  should  be  the  responsibilities 
and  activities  of  the  NIH  Offices  of 
Public  Liaison? 

•  Should  all  of  the  Institute-level 
Offices  of  Public  Liaison  perform  the 
same  activities? 

•  How  should  the  activities  of  the  OD 
Office  of  Public  Liaison  differ  frx>m 
those  of  the  Institute-level  Offices  of 
Public  Liaison? 

•  How  should  NIH  make  the 
existence  of  the  Offices  of  Public 
Liaison  known  and  to  whom? 


•  How  should  the  Offices  of  Public 
Liaison  reach  out  to  draw  the  public 
into  NIH  activities? 

•  What  programs  and  activities 
should  the  Offices  of  Public  Liaison 
consider  that  have  been  particularly 
successful  in  providing  public 
viewpoints  to  the  NIH? 

Additional  Questions 

•  What  should  be  the  relationship 
between  the  Offices  of  Public  Liaison 
and  the  Director's  Council  of  Public 
Representatives? 

•  What  programs  from  other  research 
agencies  or  organizations  could  serve  as 
models  for  either  the  Director's  Council 
of  Public  Representatives  or  the  Offices 
of  Public  Liaison  in  involving  the  public 
more  effectively  in  NIH  activities? 

•  What  do  various  segments  of  the 
public  need  and  want  to  know  about  the 
NIH's  activities,  research,  and 
operations  that  could  he  imparted 
through  the  Director's  Coimcil  of  Public 
Representatives  or  the  Offices  of  Public 
Liaison? 

•  How  can  the  Director's  Council  of 
Public  Representatives  and/or  the 
Offices  of  Public  Liaison  help  in 
conveying  this  information  to  those 
segments  of  the  public? 

•  Identify  activities  to  disseminate 
information  about  and  bom  the  Offices 
of  Public  Liaison  and  the  Director's 
Council  of  Public  Representatives  to  the 
appropriate  public  audiences. 

Discussion  of  these  questions  will 
help  NIH  in  identifying  people  to  serve 
on  the  Director's  Council  of 
Representatives  and  will  be  used  by  the 
Director's  Council  of  Public 
Representatives  and  the  Offices  of 
Public  Liaison  to  identify  activities  and 
frame  the  issues  for  discussion  at  future 
public  meetings. 

Public  comments  and  requests  for 
additional  information  should  be  mailed 
to  Ms.  Anne  Thomas,  Associate  Director 
for  Communications,  National  Institutes 
of  Health,  Building  1,  Room  344, 
Bethesda,  MD  20892. 

Dated:  September  2, 1998. 
Anne  Thomas, 

Associate  Director  for  Communications,  NIH. 
(FR  Doc.  98-24463  Filed  »-10-98;  8:45  am] 

BILUNQ  COOC  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  U.S.C.  , 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Microbiological  and 
Immunological  Sciences  Special  Emphasis 
Panel 

Date:  September  9, 1998. 

Time;  11:00  AM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  William  C.  Branche,  PHD, 
ScientiHc  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4182, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337.  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  September  3, 1998. 
Anna  Snouffer, 
Program  Analyst.  NIH/CMO. 
[FR  Doc.  98-24366  Filed  9-10-98;  8:45  am) 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4341-N-26] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INTORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 


number  for  the  hearing-  and  speech- 
impaired  (202)  708-2465  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Steward  B.  McKinney 
Homeless  Assistant  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  imutilized  and  imderutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1998  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville.  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  niunber.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportimity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encoiu'aged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 


subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use..  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/imavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  vmsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  ENERGY:  Ms. 
Marsha  Penhaker,  Department  of 
Energy,  Facilities  Planning  and 
Acquisition  Branch,  FM-20,  Room  6H- 
058,  Washington,  DC  20585;  (202)  586- 
0426;  GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal.  18th  and  F  Streets,  NW, 
Washington,  DC  20405;  (202)  501-2059; 
INTERIOR:  Ms.  Lola  D.  Kane, 
Department  of  the  Interior,  1849  C 
Street,  NW,  Mail  Stop  5512-MIB, 
Washington,  DC  20240;  (202)  208-4080; 
NAVY:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Code  241A,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-7342;  VA:  Mr.  George  L. 
Szwarcman,  Director,  Land  Management 
Service,  184A,  Department  of  Veterans 
Affairs,  811  Vermont  Avenue,  NW, 
Room  414,  Lafayette  Bldg.,  Washington. 
DC  20420;  (202)  565-5941;  (These  are 
not  toll-free  numbers). 

Note:  Property  Number  879630011  (Bldg. 
439],  Galveston,  Texas  was  published  in  error 
on  8/28/98. 
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Dated:  September  3, 1998. 
Fred  Ksmas.  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR08/11/M 

Soitable/ATailable  Prapoties 

Buildings  (by  State) 
California 

Visitor  Motel — Upper  Kaweah 

Sequoia  National  Park 

Three  Rivers  CA  93271- 

Landholding  Agency:  Interior 

Propraty  Number:  619720007 

Status:  Unutilized 

Comment:  39,403  sq.  ft.,  wood,  2-story,  needs 
repair,  presence  of  asbestos/lead  paint,  off- 
site  use  only 

Illinois 

Bldg.  207 

Aigonne  National  Laboratory 

Argonne 

Co:  DuPage  IL  6043»- 

Landholding  Agency:  Energy 

Property  Number:  419830005 

Status:  Excess 

Comment:  consist  of  54  ind.  wheel-less 

trailer  chassis  bolted  together  to  form  6 

clusters,  off-site  use  only 

Indiana 

Bldg.  105,  VAMC 

East  38th  Street 

Marion 

Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Numlwn  979230006 

Status:  Excess 

Conunent:  310  sq.  ft.,  1  story  stone  structure, 

no  sanitary  or  heating  fecilities,  Natl 

Register  of  Historic  Places 
Bldg.  140.  VAMC 
East  38th  Street 
Marion 

Co:  Grant  IN  46952- 
Landholding  Agency:  VA 
Property  Number:  979230007 
Status:  Excess 
Comment:  60  sq.  ft.,  concrete  block  bldg., 

most  recent  use — ^trash  house 
Bldg.  7 

VA  Northern  Indiana  Health  Care  System 
Marion  Campus,  1700  East  38th  Street 
Marion 

Co:  Grant  IN  46953- 
Landholding  Agency:  VA 
Property  Number:  979810001 
Status:  Underutilized 
Comment:  16,864  sq.  ft.,  presence  of  asbestos, 

most  recent  use — psychiatric  ward, 

National  Register  of  Historic  Places 
Bldg.  10 

VA  Northern  Indiana  Health  Care  System 
Marion  Campus,  1700  East  38th  Street 
Marion 

Co:  Grant  IN  46953- 
Landholding  Agency:  VA 
Property  Niunben  979810002 
Status:  Underutilized 
Comment:  16,361  sq.  ft.,  presence  of  asbestos, 

most  recent  use — psychiatric  ward. 

National  Register  of  Historic  Places 


Bl^.  11 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion 

Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  979810003 

Status:  Underutilized 

Comment:  16,361  sq.  ft,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places 

Bldg.  18 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion 

Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  979810004 

Status:  Underutilized 

Conunent:  13,802  sq.  ft,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  .Register  of  Historic  Places 

Bldg.  25 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion 

Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number  979810005 

Status:  Unutilized 

Comment:  32,892  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places 

Maryland 

Former  Physioc  Property 
NPS  Tract  402-29 
Jugtown 

Co:  Washington  MD  21713- 
Landholding  Agency:  Interior 
Property  Number:  619820005 
Status:  Excess 

Comment:  227  sq.  ft  stone  cabin,  off-site  use 
only 

Massachusetts 

Roberts— Tract  #15-2352 

Pearsall  Drive 

Truro 

Co:  Barnstable  MA  02666- 

Landholding  Agency:  Interior 

Property  Number:  619820012 

Status:  Unutilized 

Conunent:  830  sq.  ft.,  needs  rehab,  presence 

of  lead  paint,  most  recent  use — residence, 

off-site  use  only 

Mississippi 

Quarters  #196 

Dancy  District,  Natchez  Tract 
Mantee 

Co:  Webster  MS  39751- 
Landholding  Agency:  Interior     « 
Property  Number  619820008 
Status:  Excess 

Conunent:  1200  sq.  ft.,  needs  rehab,  off-site 
use  only 

New  Jersey 

Former  Tybeig  Residence 
National  Park  Service 
Wallpack 

Co:  Sussex  NJ  07881- 
Landholding  Agency:  Interior 
Property  Number:  619720053 
Status:  Unutilized 

Conunent:  most  recent  use — housing,  off-site 
use  only 


New  Mexico 

Gran  Quivira  Visitor  Station 
Gran  Quivira  Ruins,  SR55 
Mountainair 
Co:  Torrance  NM  87036- 
Landholding  Agency:  Interior 
Property  Number  619820003 
Status:  Unutilized 

Comment:  1121  sq.  ft.,  stone,  presence  of 
asbestos,  off-site  use  only 

Pennsylvania 

Former  Florio  House 
National  Park  Service 
Bushkill 

Co:  Monroe  PA  18324- 
Landholding  Agency:  Interior 
Property  Number  619720050 
Status:  Unutilized 

Comment:  936  sq.  ft  &ame,  most  recent 
use — housing,  off-site  use  only 

Framer  Hardtla^House 

Raymondskill 

Milford 

Co:  Pike  PA 

Landholding  Agency:  Interior 

Property  Number:  619720051 

Status:  Unutilized 

Comment:  1527  sq.  ft  frame,  2-story,  needs 

repair,  most  recent  use — housing,  off-site 

use  only 
Former  Hickman  House 
National  Pari:  Service 
Bushkill 

Co:  Monroe  PA  18324-  ^ 

Landholding  Agency:  Interior 
Property  Number  619720052 
Status:  Unutilized 
Conunent:  approx.  1604  sq.  ft.  frame,  2-8tory, 

most  recent  use — chousing,  off-site  use  only 
Bldg.  25— VA  Medical  Center 
Delafield  Road 
Pittsburgh 

Co:  All^eny  PA  15215- 
Landholding  Agency:  VA 
Property  Number  979210001 
Status:  Unutilized 
Comment:  133  sq.  ft,  one  story  brick  guard 

house,  needs  rehab 
Bldg.  3,  VAMC 
1700  South  Lincoln  Avenue 
Lebanon 

Co:  Lebanon  PA  17042- 
Landholding  Agency:  VA 
Property  Number  979230012 
Status:  Underutilized 
Comment:  portion  of  bldg.  (3850  and  4360  sq. 

ft),  most  recent  use — storage,  second 

floor — lacks  elevator  access 

Virginia 

Nichols  Property 

Rt.  2.  Box  554 

Galax 

Co:  Grayson  VA  24333- 

Landholding  Agency:  Interior 

Property  Number.  619640009 

Status:  Unutilized 

Comment:  1520  sq.  ft.  residence,  off-site  use 

only 
Golding  Property 
Rt  2.  Box  555 
Galax 

Co:  Grayson  VA  24333- 
Landholding  Agency:  Interior 
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Property  Number:  619640010 

Status:  Unutilized 

Comment:  2224  sq.  ft.  residence,  needs 

repair,  barn,  rental  cottage,  shed,  off-site 

use  only 
Former  Mayhew  Property 
NPS  Tract  475-27 
Catawba 

Co:  Botetourt  VA  24070- 
Landholding  Agency:  Interior 
Property  Number:  619820004 
Status:  Excess 
Comment:  936  sq.  fl.  cabin,  off-site  use  only 

West  Virginia 

Emit  Jennings  House 

New  River  Gorge  National  River 

Huffinan  Drive 

McCreery 

Co:  Raleigh  WV  25934- 

Landholding  Agency:  Interior 

Property  Number:  619740002 

Status:  Excess 

Conmient:  1400  sq.  ft.  concrete  block,  needs 

rehab,  off-site  use  only 
Webb  House 

New  River  Gorge  National  River 
Rt.  41  North 
McCreery 

Co:  Raleigh  WV  25934- 
Landholding  Agency:  Interior 
Property  Number:  619740003 
Status:  Excess 
Comment:  288  sq.  ft  dwelling,  off-site  use 

only 
Gilliam  House 

New  River  Gorge  National  River 
Rt.  41  North 
McCreery 

Co:  Raleigh  WV  25934- 
Landholding  Agency:  Interior 
Property  Number:  619740004 
Status:  Excess 
Comment:  448  sq.  ft  dwelling,  off-site  use 

only 

Wisconsin 

Bldg.8 

VA  Medical  Center 

County  Highway  E 

Tomah 

Co:  Monroe  WI  54660- 

Landholding  Agency:  VA 

Property  NurnhNsr  979010056 

Status:  Underutilized 

Comment:  2200  sq.  St.,  2  story  wood  frame, 
possible  asbestos,  potential  utilities, 
structural  deficiencies,  needs  rehab. 

Land  (by  State) 

Alabama 

VA  Medical  Center 
VAMC 
Tuskegee 

Co:  Macon  AL  36083- 
Landholding  Agency:  VA 
Property  Number.  979010053 
Status:  Underutilized 
Comment:  40  acres,  buffer  to  VA  Medical 
Center,  potential  utilities,  undeveloped. 

California 

Land 

4150  Clement  Street 

San  Francisco 

Co:  San  Francisco  CA  94121- 


Landholding  Agency:  VA 
Property  Number:  979240001 
Status:  Underutilized 
Comment:  4  acres;  landslide  area. 

Iowa 

40.66  acres  - 

VA  Medical  Center 
1515  West  Pleasant  St. 
Knoxville 

Co:  Marion  lA  50138- 
Landholding  Agency:  VA 
Property  Number:  979740002 
Status:  Unutilized 
Comment:  golf  course,  easement 
requirements 

Maryland 

VA  Medical  Center 

9500  North  Point  Road 

Fort  Howard 

Co:  Baltimore  MD  21052- 

Landholding  Agency:  VA 

Property  Number:  979010020 

Status:  Underutilized 

Comment:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use — 

dump  site  for  leaves. 

Texas 

Land 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple 

Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number  979010079 

Status:  Underutilized 

Comment:  13  acres,  portion  ftmnerly  landfill, 
portion  near  flammable  materials,  railroad 
crosses  property,  potential  utilities. 

Wisconsin 

VA  Medical  Center 

County  Highway  E 

Tomah 

Co:  Monroe  Wl  54660- 

Landholding  Agency:  VA 

Property  Number  979010054 

Status:  Underutilized 

Conoment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities. 

SuitaUeAJnavailable  Properties 

Buildings  (by  State) 
Florida 

Bldg.  37,VAMC 

10,000  Bay  Pines  Blvd. 

Bay  Pines 

Co:  Pinellas  FL  33504- 

Landholding  Agency:  VA 

Property  Number  979230010 

Status:  Underutilized 

Comment:  Third  floor  of  a  concrete  frame 
bldg.  (13,900  sq.  ft.),  presence  of  asbestos, 
listed  on  Natl  Register  of  Historic  Places, 
access  restrictions. 

Indiana 

Bldg.  24,  VAMC 

East  38th  Street 

Marion 

Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Ntunber  979230005 

Status:  Underutilized 


Comment:  4135  sq.  ft.  2-story  wood  structure, 
needs  minor  rehab,  no  sanitary  or  heating 
facilities,  presence  of  asbestos,  Natl 
Register  of  Historic  Places 

Bldg.  122 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion 

Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number  979810006 

Status:  Unutilized 

Comment:  37,135  sq.  ft,  presence  of  asbestos, 
most  recent  use — former  dietetics  bldg.. 
National  Register  of  Historic  Places 

Washington 

Tract  No.  18242 
10328  Highway  2 
Coulee 

Co:  Grant  WA  99115- 
Landholding  Agency:  619810012 
Status:  Unutili^d 

Comment:  gas  station  on  8.2  acres,  site  clean- 
up required 

Wyoming 

Bldg.  13 

Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 

Sheridan 

Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number  979110001 

Status:  Unutilized 

Comment:  3613  sq.  ft,  3  story  wood  frame 

masonry  veneered,  potential  utilities, 

possible  asbestos,  needs  rehab. 
Bldg.  79 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan 

Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number  979110003 
Status:  Unutilized 
Comment:  45  sq.  ft.,  1  story  brick  and  tile 

frame,  limited  utilities,  most  recent  use — 

reservoir  house,  use  for  storage  purposes. 

Land  (by  State) 
Arizona 

0.23  acre 

Ron  Burke  Il/West  of  124th  Street 
Scottsdale 

Co:  Maricopa  AZ  8525»- 
Landholding  Agency:  Interior 
Property  Number  619740001 
Status:  Excess 
Comment:  narrow  strip 
6.478  acres  - 

Salt  Gila  Aqueduct,  Ironwood  Road 
Apache  Junction 
Co:  Pinal  AZ  85220- 
Landholding  Agency:  Interior 
Property  Number:  619820009 
Status:  Unutilized 

Comment:  most  recent  use — aqueduct 
maintenance,  no  utilities 

Illinois 

VA  Medical  Center 
3001  Green  Bay  Road 
North  Chicago 
Co:  Lake  IL  60064- 
Landholding  Agency:  VA 
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Property  Number  979010082 

Status:  Underutilized 

Comment:  2.5  acres,  currently  being  used  as 

a  construction  staging  area  for  the  next  6- 

8  years,  potential  utilities. 

Iowa 

38  acres 

VA  Medical  Center 

1515  West  Pleasant  St 

Knoxville 

Co:  Marion  lA  50138- 

Landholding  Agency:  VA 

Property  Number  979740001 

Status:  Unutilized 

Comment:  golf  course 

Michigan 

VA  Medical  Center 
5500  Armstrong  Road 
Battle  Creek 
Co:  Calhoun  MI  49016- 
Landholding  Agency:  VA 
Property  Number  979010015 
Status:  Underutilized 
Conmient:  20  acres,  used  as  exercise  trails 
and  storage  areas,  potential  utilities. 

New  York 

VA  Medical  Center 

Fort  Hill  Avenue 

Canandaigua 

Co:  Ontario  NY  14424- 

Landholding  Agency:  VA 

Property  Number  979010017 

Status:  Underutilized 

Comment:  27.5  acres,  used  for  school 

ballffeld  and  parking,  existing  utilities 

easements,  portion  leased. 

Pennsylvania 

VA  Medical  Center 

New  Castle  Road 

Butler 

Co:  Butler  PA  16001- 

Landholding  Agency:  VA 

Property  Number  979010016 

Status:  Underutilized 

Conunent:  Approx.  9.29  acres,  used  for 

patient  recreation,  potential  utilities. 
Land  No.  645 
VA  Medical  Center 
Highland  Drive 
Pittsburgh 

Co:  Alle^eny  PA  15206- 
Location:  Between  Campania  and  Wiltsie 

Streets. 
Landholding  Agency:  VA 
Property  Number  979010080 
Status:  Unutilized 
Comment:  90.3  acres,  heavily  wooded, 

property  includes  dump  area  and 

numerous  site  storm  drain  outfalls. 
Land — 34.16  acres 
VA  Medical  Center 
1400  Black  Horse  Hill  Road 
Coatesville 

Co:  Chester  PA  19320- 
Landholding  Agency:  VA 
Property  Number:  979340001 
Status:  Underutilized 
Conunent:  34.16  acres,  open  field,  most 

recent  use — recreation/buffer 

Tennessee 

44  acres 

VA  Medical  Center 


3400  Lebanon  Road. 
Mur&«esboro 
Co:  Rutherford  TN  37129- 
Landholding  Agency:  VA 
Property  Number  979740003 
Status:  Underutilized 
Comment:  intermittent  use,  partially 
landlocked,  flooding 

Washington 

Tract  No.  102812b 
West  Sagemoor  Road 
Co:  Franklin  WA  99352- 
Landholding  Agency:  Interior 
Property  Number  619810003 
Status:  Excess 

Conunent:  31.05  acres,  most  recentuse — 
recreation 

Tract  No.  113206b 

Gertler  Rd/Haverland-Koontz  Rd 

Co:  Franklin  WA  99330- 

Landholding  Agency:  Interior 

Property  Number  619810004 

Status:  Excess 

Comment:  24.49  acres,  most  recent  use — 
recreation/ vacant 

Tract  No.  123134 

Smith  Canyon  Rd. 

Co:  Franklin  WA  99330- 

Landholding  Agency:  Interior 

Property  Number  61981005 

Status:  Excess 

Comment:  46.63  acres,  most  recent  use — 
recreation/ vacant 

Tract  No.  143230 

Highway  395 

Co:  Franklin  WA  99326- 

Landholding  Agency:  Interior 

Property  Number:  619810006 

Status:  Excess 

Comment:  217.89  acres 
Tract  No.  162315 

Highway  243 

Co:  Grant  WA  99321- 

Landholding  Agency:  Interior 
Property  Number  619810007 
Status:  Excess 

Comment:  455.49  acres,  most  recent  use — 
recreation,  includes  roads,  powerlines, 
sewer  disposal  pond,  gravel  pits 
Tract  No.  172328 
Highways  243,  26 
Co:  Grant  WA  98950- 
Landholding  Agency:  Interior 
Property  Number  619810008 
Status:  Excess 
Comment:  599.38  acres,  most  recent  use — 

recreation,  waste  water  easement 
Tract  No.  212616 
(kandview  Park 
CO:  Grant  WA  98823- 
Landholding  Agency:  Interior 
Property  Number  619810010 
Status:  Excess 

Conunent:  0.27  acres,  part  of  city  park 
Tract  No.  18243 
Westshore  Drive 
Moses  Lake 
Co:  Grant  WA  98837- 
Landholding  Agency:  Interior 
Property  Number  619810011 
Status:  Unutilized 
Comment:  0.20  acres,  sand  blown  depression 


Suitable/To  Be  Excessed 

Buildings  (by  State) 

Washington 

Quarters  No.  1204 

604  S.  Maple 

Warden 

Co:  Grant  WA  98857- 

Landholding  Agency:  Interior 

Property  Number:  619330001 

Status:  Excess 

Comment:  850  sq.  ft.,  one  story  frame 

residence,  asbestos  siding 
Quarters  No.  1208 
608  S.  Maple 
Warden 

Co:  Grant  WA  98857- 
Landholding  Agency:  Interior 
Property  Number  619330002 
Status:  Excess 
Conunent:  709  sq.  ft.,  one  story  frame 

residence,  asb^tos  siding 
Quarters  No.  1301 
3  SE  and  N  Warden  Road 
Warden 

Co:  Grant  WA  98857- 
Landholding  Agency:  Interior 
Property  Number  619330003 
Status:  Excess 
Comment:  709  sq.  ft,  one  story  frame 

residence  on  4.9  acres,  asbestos  siding 

Land  (by  State) 
Minnesota 

Land  around  Bldg.  240-249,253 

VA  Medical  Center 

Fort  Snelling 

St  Paul 

Co:  Hennepin  MN  55111- 

Landholding  Agency:  VA 

Property  Number  979010007 

Status:  Unutilized 

Conunent:  3.76  acres,  potential  utilities. 

Unsuitable  Propeitioi 

Buildings  (by  State) 
Alabama 

Bldg.  7 

VA  Medical  Center 

Tuskegee 

Co:  Macon  AL  36083- 

Landhoiding  Agency:  VA 

Property  Number  979730001 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  8 

VA  Medical  Center 

Tuskegee 

Co:  Macon  AL  36083- 

Landholding  Agency:  VA 

Property  Number  979730002 

Status:  Underutilized 

Reason:  Secured  Area 

Arizona 

Inn  Cabin  #9 ' 

North  Rim  Grand  Canyon 

Grand  Canyon 

Co:  Coconino  AZ  86023- 

Landholding  Agency:  Interior 

Property  Number  619530013 

Status:  Unutilized 

Reason:  Extensive  deterioration 
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California 

Castle  Area  Shops 

Sequoia  National  Park 

Three  Rivers  CA  93271- 

Landholding  Agency:  Interior 

Property  Number:  619720004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Giant  Forest  Village 

Sequoia  National  Park 

Three  Rivers  CA  93271- 

Landholding  Agency:  Interior 

Property  Number:  619720006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Cabins  90-92,  lOOV-146 

Sequoia  National  Park 

Three  Rivers  CA  93271- 

Landholding  Agency:  Interior 

Property  Number  619720008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Lower  Kaweah  514-549,  594 

Sequoia  National  Park 

Three  Rivers  CA  93271- 

Landholding  Agency:  Interior 

Property  Number:  619720009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Lower  Kaweah  Cabins — various 

Sequoia  National  Park 

Three  Rivers  CA  93271- 

Landholding  Agency:  Interior 

Property  Number:  619720010 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  331 

Pinnacles  National  Monument 

Paicines 

Co:  San  Benito  CA  95043- 

Landholding  Agency:  Interior 

Property  Number:  619720046 

Status:  Unutilized 

Reason:  Extensive  deterioration 

15  Buildings,  Davison  Ranch 

Orick 

Co:  Humboldt  CA  95555- 

Landholding  Agency:  Interior 

Property  Number:  619720047 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5500 

Wolf  Creek  Outdoor  School  Lodge 

Orick 

Co:  Humboldt  CA  95555- 

Landholding  Agency:  Interior 

Property  Number:  619720048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

02-120  Liz  White  Residence 

Wilson  Creek 

Klamath 

Co:  Del  Norte  CA  95531- 

Landholding  Agency:  Interior 

Property  Number:  619820002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Brandy  Creek  Residence  #608 

Whiskeytown 

Co:  Shasta  CA  96095- 

Landholding  Agency:  Interior 

Property  Number:  619820006 

Status:  Excess 

Reason:  Extensive  deterioration 


Indiana 

Bldg.  2 1 ,  VA  Medical  Center 

East  38th  Street 

Marion 

Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  979230001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  22,  VA  Medical  Center 

East  38th  Street 

Marion 

Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  979230002 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  62,  VA  Medical  Center 

East  38th  Street 

Marion 

Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  979230003 

Status:  Excess 

Reason:  Extensive  deterioration 

Massachusetts 

Cook  House 

North  Great  Road 

Lincoln 

Co:  Middlesex  MA  01773- 

Landholding  Agency:  Interior 

Property  Number:  6198lb001 

Status:  Excess 

Reason:  Extensive  deterioration 

Giurleo  House 

North  Great  Road 

Lincoln 

Co:  Middlesex  MA  01773- 

Landholding  Agency:  Interior 

Property  Numh«r:  619810002 

Status:  Excess 

Reason:  Extensive  deterioration 

Jozwicki  House 

Minute  Man  National  Historical  Park 

Lincoln 

Co:  Middlesex  MA  01773- 

Landholding  Agency:  Interior 

Property  Number:  619820010    - 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Smith  House 

Minute  Man  National  Historical  Park 

Lincoln 

Co:  Middlesex  MA  01773- 

Landholding  Agency:  Interior 

Property  Number:  619820011 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Mississippi 

Bldg.  6.  Boiler  Plant 

Biloxi  VA  Medical  Center 

Biloxi 

Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number:  979410001 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  67 

Biloxi  VA  Medical  Center 

Biloxi 

Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number:  979410008 


Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  68 

Biloxi  VA  Medical  Center 

Biloxi 

Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number:  979410009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Montana 

Bam/Garage 

316  N.  26th  Street 

Billings 

Co:  Yellowstone  MT 

Landholding  Agency:  Interior 

Property  Number:  619520022 

Status:  Excess 

Reason:  Extensive  deterioration 

New  Jersey 

Bldg.  188 

Naval  Air  Engineering  Station 

Lakehurst 

Co:  Ocean  NJ  08733-5000 

Landholding  Agency:  Navy 

Property  Number  779830065 

Status;  Unutilized 

Reason:  Extensive  deterioration 

New  York 

Bldg.  144.  VAECC 

Linden  Blvd.  and  179th  St 

St.  Albans 

Co:  Queens  NY  11425- 

Landholding  Agency:  VA 

Property  Number:  979210004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  143,  VAECC 

Linden  Blvd.  and  179th  St 

St.  Albans 

Co:  Queens  NY  11425- 

Landholding  Agency:  VA 

Property  Number:  979210005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  142/146.  VAECC 

Linden  Blvd.  and  179th  St. 

St.  Albans 

Co:  Queens  NY  11425- 

Landholding  Agency:  VA 

Property  Numt^r:  979210006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  72,  VAECC 

St.  Albans 

Co:  Queens  NY  11425- 

Landholding  Agency:  VA 

Property  Number:  979720001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  73,  VAECC 

St.  Albans 

Co:  Queens  NY  11425- 

Landholding  Agency:  VA 

Property  Number:  979720002 

Status:  Unutilized 

Reason:  Extensive  detericHBtion 

Bldg.  94,  VAECC 

St.  Albans 

Co:  Queens  NY  11425- 

Landholding  Agency:  VA 

Property  Number  979720003 

Status:  Unutilized 


Reason:  Extensive  deterioration 

Bldg.  158,  VAECC 

St.  Albans 

Co:  Queens  NY  11425- 

Landholding  Agency:  VA 

Property  Number:  979720004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

North  Carolina 

Storage  Bldg. 

Great  Smol^  Mountains  Natl  Park 

Cherokee 

Co:  Swain  NC  28719- 

Landholding  Agency:  Interior 

Property  Number:  619820007 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  9 

VA  Medical  Centw 

1100  Tunnel  Road 

Asheville 

Co:  Buncombe  NC  28805- 

Landholding  Agency:  VA 

Property  Number:  979010008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Ohio 

Bldgs.  25A-25H 

Femald  Environmental  Management  Project 
Femald 

Co:  Hamilton  OH  45013- 
Landholding  Agency:  Energy 
Property  Number:  419830004 
Status:  Excess 

Reason:  Within  2000  ft.  of  flanmiable  or 
explosive  material  Secured  Area 

Oregon 

Troutdale  Materials  Lab 

Troutdale 

Co:  Multnomah  OR  97060-9501 

Landholding  Agency:  GSA 

Property  Nimiber:  549830009 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  9-J3-OR-729 
Bldg.  0210 
500  Nevada  Street 
Klamatch  Falls 
Co:  Klamath  OR  97601- 
Landholding  Agency:  Interior 
Property  Number:  619540002 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  0211 
500  Nevada  Street 
Klamath  Falls 
Co:  Klamath  OR  97601- 
Landholding  Agency:  Interior 
Property  Number  619540003 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  0213 
500  Nevada  Street 
Klamath  Falls 
Co:  Klamath  OR  97601- 
Landholding  Agency:  Interior 
Property  Number:  619540004 
Status:  Unutilized 
Reason:  Extensive  deterioration- 

Bldg.  0214 

500  Nevada  Street 

Klamath  Falls 


Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Niunber:  619540005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  0510 

Wilson  Dam  Residence 

Klamath  Falls 

Co:  Klamath  OR  97601- 

Landholding  Agency:  Interior 

Property  Number:  619540006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Pennsylvania 

Former  Ebert  House 

Johnny  Bee  Rd. 

Dingmans 

Co:  Pike  PA  18328- 

Landholding  Agency:  Interior 

Property  Number.  619720049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Weiland  Prop. — Sound  Studio 

Gettysburg 

Co:  Adams  PA  17325- 

Landholding  Agency:  Interior 

Property  Number:  619810013 

Status:  Excess 

Reason:  Extensive  deterioration 

Puerto  Rico 

Bldg.  433 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  779830066 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  434 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  779830067 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  464 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  779830068 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  762 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  779830069 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  763 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  779830070 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1927 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  779830071 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  175 


Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  779830072 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Former  No.  2091 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  779830073 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  261/1692 

Naval  Station  Roosevelt  Roedi 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  779830074 

Status:  Unutilized 

Reason:  Extensive  deterioration 

B-38 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landbolding  Agency:  Navy 

Property  Number  779830075 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Texas 

Bldg.  24 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple 

Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number  979010050 

Status:  Unutilized 

Reason:  Other 

Comment:  Friable  asbestos. 

Bldg.  25 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple 

Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number  979010051 

Status:  Unutilized 

Reason:  Other 

Comment:  Friable  asbestos. 

Bldg.  26 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple 

Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number:  979010052 

Status:  Unutilized 

Reason:  Other 

Comment  Friable  asbestos. 

Washington 

Bldgs.  1158, 1159 

Ross  Lake  Nat'l  Recreation  Area 

Go:  Whatcom  WA 

Landholding  Agency:  Interior 

Property  Number  619820001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  35.  36 

Naval  Radio  Station  T  Jim  Creek 

Arlington 

Co:  Snohomish  WA  98223- 

Landholding  Agency:  Navy 

Property  Number:  779830076 

Status:  Unutilized 

Reason:  Extensive  deterioration 
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West  Viiginia 

Jarrell  House 

New  River  Gorg  National  River 

Meadow  Creek 

Co:  Summers  WV  25977- 

Landholding  Agency:  Interior 

Property  Number:  619740005 

Status:  Excess 

Reason:  Extensive  deterioration 

Blackburn  Houses 

New  River  Gorg  National  River 

Meadow  Creek 

Co:  Summers  WV  25977- 

Landholding  Agency:  Interior  -    ■ 

Property  Number:  619740006 

Status:  Excess 

Reason:  Extensive  deterioration 

Adkins  House 

New  River  Gorg  National  River 

Claypool  Hollow 

Co:  Summers  WV  25977- 

Landholding  Agency:  Interior 

Property  Number:  619740007 

Status:  Excess 

Reason:  Extensive  deterioration 

Wyoming         - 

Bldg.  95 

Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 

Sheridan 

Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number:  979110004 

Status:  Unutilized  -^ 

Reason:  Other 

Comment:  Sewage  digester  for  disposal  plant 

Bldg.  96 

Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 

Sheridan 

Co:  Sheridan  WY  82801- 

Landholding  Agency:  VA 

Property  Number:  979110005 

Status:  Unutilized 

Reason:  Other 

Comment:  Pump  house  for  sewage  disf>osaI 

plant 
Structure  99 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan 

Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA  ' 

Property  Number:  979110006 
Status:  Unutilized 
Reason:  Other 
Comment:  Mechanical  screen  for  sewage 

disposal  plant 
Structure  100 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan 

Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  979110007 
Status:  Unutilized 
Reason:  Other 
Comment:  Dosing  tank  for  sewage  disposal 

plant 
Structure  101 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan 
Co:  Sheridan  WY  82801- 


Landholding  Agency:  VA 

Property  Number  979110008 

Status:  Unutilized 

Reason:  Other 

Comment:  Chlorination  chamber  for  sewage 

disposal  plant 
Bldg.  97 
Medical  Center 
Sheridan 

Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  979410011 
Status:  Unutilized 
Reason:  Other 

Conmient:  Sewage  disposal  plant 
Structure  98 
Medical  Center 
Sheridan 

Co:  Sheridan  WY  82801- 
Landholding  Agency:  VA 
Property  Number:  979410012 
Status:  Unutilized 
Reason:  Other 
Comment:  Sludge  bed/sewage  disposal  plant 

Land  (by  State) 

Arizona 

Santa  Fe  Pacific  Pipelines 
Avenue  7E  North  from  Hwy.  95 " 
Yuma 

Co:  Yuma  AZ  85364- 
Landholding  Agency:  Interior 
Property  Number:  619420003 
Status:  Unutilized 
Reason:  Secured  Area 

Case  No.  95-019— Surplus  Land 

Dale  Anderson  (Famsworth) 

Mesa 

Co:  Maricopa  AZ  85220- 

Landhblding  Agency:  Interior 

Property  Number  619610001 

Status:  Excess 

Reason:  Other 

Conmient:  Inaccessible 

ARCO  Surplus  Land 

20-foot  Strip,  53rd  Ave. 

Phoenix 

Co:  Maricopa  AZ  85043- 

Landholding  Agency:  Interior 

Property  Number:  619620001 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
58  acres 

VA  Medical  Center 
500  Highway  89  North 
Prescott 

Co:  Yavapai  AZ  86313- 
Landholding  Agency:  VA 
Property  Number:  970630001 
Status:  Unutilized 
Reason:  Floodway 
29  acres 

VA  Medical  Center 
500  Highway  89  North 
Prescott 

Co:  Yavapai  AZ  86313- 
Landholding  Agency:  VA 
Property  Nimiber:  970630002 
Status:  Unutilized 
Reason:  Floodway 

California 

DVA  Medical  Center 
4951  Arroyo  Road 


Livermore 

Co:  Alameda  CA  94550- 

Landholding  Agency:  VA 

Property  NimibBn  979010023 

Status:  Unutilized 

Reason:  Other 

Comment:  750,000  gallon  water  reservoir. 

Florida 

Wildlife  Sanctuary,  VAMC 
10,000  Bay  Pines  Blvd. 
Bay  Pines 

Co:  Pinellas  FL  33504- 
Landholding  Agency:  VA 
Property  Number:  979230004 
Status:  Underutilized 
Reason:  Other 
Comment:  Inaccessible 

Idaho 

Zamzow  Sidewalk  Sale 
0.5  acres 
Boise 

Co:  Ada  ID  83705- 
Landholding  Agency:  Interior 
Property  Number:  619630001 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Minnesota 

VAMC 

VA  Medical  Center 

4801  8th  Street  No.  St.  Cloud 

Co:  Steams  MN  56303- 

Landholding  Agency:  VA 

Property  Number:  979010049 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
3.85  acres  (Area  #2) 
VA  Medical  Center 
4801  Bth  Street  No.  St.  Cloud 
Co:  Steams  MN  56303- 
Landholding  Agency:  VA 
Property  Number:  979740004 
Status:  Unutilized 
Reason:  Other 
Comment:  landlocked 
7.48  acres  (Area  #1) 
VA  Medical  Center 
4801  8th  Street  No.  St.  Cloud 
Co:  Steams  MN  56303- 
Landholding  Agency:  VA 
Property  Number:  979740005 
Status:  Underutilized 
Reason:  Secured  Area 

New  York 

Tract  1 

VA  Medical  Center 

Bath 

Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number:  979010011 
Status:  Unutilized 
Reason:  Secured  Area 
Tract  2 

VA  Medical  Center 
Bath 

Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number:  979010012 
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Status:  Underutilized 
Reason:  Secured  Area 

Tract  3 

VA  Medical  Center 

Bath 

Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number:  979010013 
Status:  Underutilized 
Reason:  Secured  Area 
Tract  4 

VA  Medical  Center 
Bath 

Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  State  Route 

17. 
Landholding  Agency:  VA 
Property  Number  979010014 
Status:  Unutilized 
Reason:  Secured  Area 

Oregon 

Portion/Oregon  Land611 

3  acres 

Ontario 

Co:  Malheur  OR  97914- 

Landholding  Agency:  Interior 

Property  Number:  619630002 

Status:  Unutilized 

Reason:  Other 

Comment:  landlocked 

Puerto  Rico 

119.3  acres 

Culebra  Island  PR  0077S- 

Landholding  Agency:  Interior 

Property  Number:  619210001 

Status:  Excess 

Reason:  Floodway 

Washington 

Tract  No.  092902 

Pasco 

Co:  Franklin  WA  99301- 

Landholding  Agency:  Interior 

Property  Number:  619740008 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone 

Tract  No.  092912 

Pasco 

Co:  Franklin  WA  99301- 

Landholding  Agency:  Interior 

Property  Number:  619740009 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone 

Tract  No.  093022 

Co:  Franklin  WA  99301- 

Landholding  Agency:  Interior 

Property  Number:  619740010 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  103026 

Co:  Franklin  WA  99301- 

Landholding  Agency:  Interior 

Property  Number:  619740011 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  103032 

Co:  Franklin  WA  99301- 

Landholding  Agency:  Interior 

Property  Number:  619740012 

Status:  Excess 


Reason:  Other 

Comment:  no  public  access 

Tract  No.  132816 

Co:  Franklin  WA  99330- 

Landholding  Agency:  Interior 

Property  Number:  619740013 

Status:  Excess 

Reason:  Other 

Conmient:  no  public  access 

Tract  No.  132929 

Co:  Franklin  WA  99330- 

Landholding  Agency:  Interior 

Property  Number:  619740014 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  142517 

Co:  Grant  WA  99349- 

Landholding  Agency:  Interior 

Property  Number:  619740015 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  172314 

Co:  Grant  WA  98950- 

Landholding  Agency:  Interior 

Property  Number:  619740016 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  172433 

Co:  Grant  WA  99321- 

Landholding  Agency:  Interior 

Property  Number:  619740017 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  172833 

Co:  Grant  WA  99357- 

Landholding  Agency:  Interior 

Property  Number:  619740018 

Status:  Excess 

Reason:  Other 

Conmient:  no  public  access 

Tract  No.  182620 

Co:  Grant  WA  98824- 

Landholding  Agency:  Interior 

Property  Number:  619740019 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  192328 

Co:  Grant  WA  98848- 

Landholding  Agency:  Interior 

Property  Number:  619740020 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  192332 

Co:  Grant  WA  98848- 

Landholding  Agency:  Interior 

Property  Number:  619740021 

Status:  Excess 

Reason;  Other 

Comment:  no  public  access 

Tract  No.  192520 

Co:  Grant  WA  98837- 

Landholding  Agency:  Interior 

Property  Number:  619740022 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  192524 

Co:  Grant  WA  98837- 


Landholding  Agency:  Interior 

Property  Number:  619740023 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  192620b 

Co:  Grant  WA  98837- 

Landholding  Agency:  Interior 

Property  Number  619740024 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  192909 

Co:  Grant  WA  98837- 

Landholding  Agency:  Interior 

Property  Number  619740025 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  202436 

Co:  Grant  WA  98848- 

Landholding  Agency:  Interior 

Property  Number  619740026 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  202529b 

Co:  Grant  WA  98823- 

Landholding  Agency:  Interior 

Property  Number:  619740027 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  202530 

Co:  Grant  WA  98823- 

Landholding  Agency:  Interior 

Property  Number:  619740028 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  202635 

Co:  Grant  WA  98823- 

Landholding  Agency:  Interior 

Property  Number  619740029 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

Tract  No.  212808 

Co:  Grant  WA  98837- 

Landholding  Agency:  Interior 

Property  Number:  619740030 

Status:  Excess 

Reason:  Other 

Comment:  no  public  access 

[FR  Doc.  98-24152  Filed  9-10-98;  8:45  am] 

BtLUNQ  CODE  421  »-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 
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PRT-001950 

Applicant:  St.  Louis  Zoological  Park,  St. 
Louis,  MO 

The  applicant  requests  a  permit  to 
export  six  captive  bom  Black  and  White 
Ruffed  Lemurs  (Varecia  variegata 
variegata)  to  Madagascar  for  the  purpose 
of  enhancement  of  the  survival  of  the 
species  through  re-introduction  into  the 
wild. 
PRT-783054 

Applicant:  Working  Wildlife,  Frazier  Park, 
CA 

The  appUcant  requests  a  permit  to 
import  and  re-export  captive-bom 
Bengal  tiger  (Panthera  tigris  tigris)  and 
leopards  [Panthera  pardus)  progeny  of 
the  animals  currently  held  by  the 
applicant  and  any  animals  acquired  in 
the  United  States  by  the  applicant  to/ 
from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notificatation  covers  activities  d  by  the 
appUcant  over  a  three  year  period. 
PRT-002385 

Applicant:  International  Center  for  Gibbon 
Studies,  Santa  Clara,  CA 

The  applicant  requests  a  permit  to 
import  one  female  capped  gibbon 
[Hylobates  pileatus)  from  Zoo  Melaka, 
Malaysia  for  the  purpose  of 
enhancement  to  the  propagation  of  the 
species  and  scientific  research. 
PRT-623896 

Applicant:  Jane  Goodall  Institute,  St.  Paul, 
MN 

The  applicant  request  amendment  of 
their  current  permit  which  allows  for 
the  import  of  chimpanzee  (Pan 
troglodytes  schweinfurthii]  hair  samples 
from  Gombe  National  Park,  Tanzania  to 
include  the  import  of  salvaged 
chimpanzee  tissue  sample  for  the 
purpose  of  scientific  research. 
PRT-001397 

Applicant:  International  Animal  Exchange, 
Inc.,  Femdale,  MI 

The  applicant  requests  a  permit  to  re- 
import two  captive-bred  tigers  (Panthera 
tigris)  from  Pare  Safari,  Hemmingford, 
Quebec,  Canada  for  the  purpose  of 
enhancement  of  the  species  through 
conservation  education.  These  tigers  are 
being  returned  to  the  United  States  and 
were  originally  exported  to  Canada  in 
1994. 
PRT-843937 

Applicant:  International  Animal  Exchange, 
Inc.,  Femdale,  MI 

The  applicant  requests  a  permit  to  re- 
export two  capfive-bred  tigers  [Panthera 
tigris)  to  Safari  Park  Qin  Huang  Dao, 
Qinhuangdao,  China  for  the  purpose  of 
enhancement  of  the  species  through 


conservation  education  and  captive 

propagation. 

PRT-843423 

Applicant:  International  Animal  Exchange, 
Inc.,  Femdale,  MI 

The  applicant  requests  a  permit  to 
export  four  captive-bred  tigers  [Panthera 
tigris)  to  Safari  Park  Qin  Huang  Dao, 
Qinhuangdao,  China  for  the  purpose  of 
enhancement  of  the  species  through 
conservation  education  and  captive 
propagation. 

PRT-002594 

Applicant:  Paul  Serrano,  Phoenix,  AZ 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  luider  the  management 
program  of  the  RepubUc  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-002601 
Applicant:  James  Adams,  Fmitport,  MI 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-002600 

Applicant:  Christopher  K.  Fannin,  Ashland, 
KY 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  RepubUc  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-002596 
Applicant:  David  Daniel  Boren,  Norman,  OK 

The  appUcant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  RepubUc  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
suLTvivaJ  of  the  species. 
PRT-002602 
Applicant:  Vincent  E.  Cucci,  Evansville,  IN 

The  appUcant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  RepubUc  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 


PRT-002606 

Applicant:  John  Edward  Stepan,  Burnet,  TX 

The  appUcant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  frova  a  captive  herd 
maintained  under  the  management 
program  of  the  RepubUc  of  South  Africa, 
for  Qie  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-002609 

Applicant:  Richard  B.  Nilsen,  FT. 
Lauderdale,  PL 

The  appUcant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  bom  a  captive  herd 
maintained  under  the  management 
program  of  the  RepubUc  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-002612 
Applicant:  Bill  Brewster,  Batesville,  TX 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  RepubUc  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
WildUfe  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
pubUcation. 

The  public  is  invited  to  comment  on 
the  following  appUcation  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  appUcation  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18). 
PRT-829754 

Applicant:  The  Northeastern  Nevada 
Museum,  Elko,  NV 

Permit  Type:  Import  for  PubUc 
Display. 

Name  and  Number  of  Animals:  Polar 
bear  [Ursus  maritimus),  1. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  import  a  polar  bear  that  was 
sport  himted  from  the  Lancaster  Souind 
population,  Canada  and  donated  to  the 
Northeastern  Nevada  Museimi  for  the 
purpose  of  pubUc  display. 

Source  of  Marine  Mammals:  Sport- 
hunted  polar  bear  donated  to  the 
museum  as  described  above. 
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Period  of  Activity:  Up  to  5  years  from 
issuance  date  of  permit,  if  issued. 
PRT-001991 

Applicant:  Oregon  Coast  Aquarium, 
Newport,  OR 

Permit  Type:  Take  for  Public  Display. 

Name  and  Number  of  Animals: 
Northern  sea  otter  [Enhydra  lutris 
lutris),  1. 

Sununary  of  Activity  to  be 
Authorized:  llie  appUcant  requests  a 
permit  for  pubUc  display  of  a  non- 
releasable  orphaned  Northern  sea  otter 
pup. 

Source  of  Marine  Mammals:  The  sea 
otter  pup  was  rescued  by  the  Alaska 
Sealife  Center,  Seward,  AK  acting  on 
behalf  of  the  U.S.  Fish  and  WildUfe 
Service. 

Period  of  Activity:  Up  to  5  years  from 
issuance  date  of  permit,  if  issued. 

Concurrent  with  the  pubUcation  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  appUcation  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

PRT-843727 

Applicant:  Nathan  P.  Newbem.  Ft.  Worth,  TX 

The  appUcant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  prior  to  April  30, 1994 
from  the  Lancaster  Sound  polar  bear 
population.  Northwest  Territories, 
Canada  for  personal  use. 
PRT-002446 

Applicant:  Ricardo  E.  Longoria  W,  Laredo, 
TX 

The  appUcant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-himted  from  the  McClintock 
Qiaimel  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  appUcation, 
or  requests  for  a  public  hearing  on  this 
appUcation  should  be  sent  to  the  U.S. 
Fish  and  WildUfe  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  700,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  pubUcation 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  appUcations  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 


a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
pubUcation  of  this  notice. 

Dated:  September  4, 1998. 
MaryEUen  Amtower, 
Acting  Chief,  Branch  ofPennits,  Office  of 
Management  Authority. 
[PR  Doc.  98-24385  Filed  9-10-98;  8:45  am] 
WUMQ  COW  4»I«-S6-U 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WiidHfe  Senric* 

Notice  of  Availability  of  a  Technical/ 
Agency  Draft  Recovery  Plan  for  Cordia 
Bellonis  for  Review  and  Comment 

agency:  Fish  and  WildUfe  Service. 

Interior. 

ACTION:  Notice  of  document  availability 

and  pubUc  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
announces  the  availabiUty  for  pubUc 
review  of  the  technical/agency  draft 
recovery  plan  for  Cordia  bellonis. 
Cordia  bellonis  is  a  shrub  species 
endemic  to  the  island  of  Puerto  Rico.  It 
is  currently  restricted  to  three  pubUc 
forests:  Maricao,  Susua,  and  Rio  Abajo. 
Cordia  bellonis  has  been  found  in 
serpentine  soils  at  Maricao  and  Susua  at 
road  edges,  river  margins,  and  on  steep 
slopes.  In  the  Rio  Abajo  Forest,  the 
species  was  found  either  on  sunny 
banks  along  dirt  roads  growing  in 
thickets  of  vegetation  or  in  open  saddles 
between  limestone  hills.  The  species  is 
threatened  by  habitat  loss,  some  forest 
management  practices  and  restricted 
distribution.  The  Service  solicits  review 
and  comment  frx>m  the  pubUc  on  this 
draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  10, 1998  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
Boqueron  Field  Office,  P.O.  Box  491, 
Boqueron,  Puerto  Rico  00622 
(Telephone  787/851-7297).  Comments 
and  materials  received  are  available  on 
request  for  pubUc  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
MareUsa  Rivera  at  the  address  and 
telephone  shown  above. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 


sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
WildUfe  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort.  The  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  Usted 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  estabUsh  criteria  for  the 
recovery  levels  for  downlisting  or 
deUsting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  Usted  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended 
1988,  requires  that  pubUc  notice  and 
opportunity  for  pubUc  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  pubUc  conunent  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

This  Technical/ Agency  draft  is  for 
Cordia  bellonis,  a  shrub  species 
endemic  to  Puerto  Rico.  Cordia  bellonis 
has  approximately  64  individuals  (less 
than  30%  of  the  original  population)  in 
three  localities  of  the  Subtropical  Wet, 
Subtropical  Moist,  and  Subtropical 
Lower  Montane  Forests  of  northern  and 
central  Puerto  Rico  (Maricao,  Susa,  and 
Rio  Abajo  Commonwealth  Forests).  Tlie 
species  is  threatened  by  habitat  loss, 
some  forest  management  practices  and 
restricted  distribution. 

Public  Comments  Solicited 

The  Service  soUdts  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  section  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C  1533(f). 

Dated:  August  17, 1998. 
JamasP-Olaiid. 
Field  Supervisor. 

(FR  Doc  9fr-24443  Filed  9-10-98;  8:45  am] 
■UJNQ  CODE  4319-SS-P 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Habitat  Conservation 
Plan  and  Receipt  of  an  Application  for 
an  Incidental  Take  Permit  for  the  Bluffs 
Project,  Alameda  County,  California 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability  and 

receipt  of  application. 

summary:  This  notice  advises  the  public 
that  the  Greenbriar  Land  Company  and 
the  East  County  Investors  (Applicants) 
have  applied  to  the  Fish  and  Wildlife 
Service  for  an  incidental  take  permit 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  proposed  permit 
would  authorize  the  incidental  take  of 
the  San  Joaquin  kit  fox  (Vulpes  macrotis 
mutica),  federally  listed  as  endangered, 
and  modification  of  its  habitat  during 
construction  of  a  planned  unit 
development  in  Alameda  County, 
CaUfomia.  The  permit  would  also 
authorize  incidental  take  of  the 
California  tiger  salamander  (Ambystoma 
califomiense),  a  Federal  candidate 
species,  effective  upon  its  listing  under 
the  Act.  The  permit  woiUd  be  in  effect 
for  2  years. 

The  Service  announces  the  receipt  of 
the  Applicants'  incidental  take  permit 
application  and  the  availability  of  an 
Einvironmental  Assessment  and  the 
proposed  Bluffs  Habitat  Conservation 
Flan  (Plan),  which  accompanies  the 
incidental  take  permit  application,  for 
public  comment.  The  Plan  fully 
describes  the  proposed  project  and  the 
measures  the  Applicants  would 
imdertake  to  minimize  and  mitigate 
project  impacts  to  the  San  Joaquin  kit 
fox  and  the  California  tiger  salamander. 
This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  and  National  Environmental  PoUcy 
Act  regulations  (40  CFR  1506.6).  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 
DATES:  Written  comments  on  the  permit 
application  and  Plan  should  be  received 
on  or  before  October  13, 1998. 
ADDRESSES:  Comments  regarding  the 
permit  application.  Environmental 
Assessment  or  the  Plan  should  be 
addressed  to  the  Field  Supervisor,  Fish 
and  Wildlife  Service,  Sacramento  Fish 
and  Wildlife  Office.  3310  El  Camino 
Avenue,  Suite  130,  Sacramento, 
California  95821-6340.  Written 
comments  may  be  sent  by  facsimile  to 
(916)  979-2723.  Individuals  wishing 


copies  of  the  application,  the 
Environmental  Assessment  and  the  Plan 
for  review  should  inunediately  contact 
the  above  office.  Documents  also  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lori  Rinek  or  Mr.  William  Lehman, 
Sacramento  Fish  and  Wildlife  Office, 
telephone  (916)  979-2129. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  and  Federal  regulation 
prohibit  the  "take"  of  a  species  listed  as 
endangered  or  threatened,  respectively 
(take  is  defined  under  the  Act,  in  part, 
as  to  kill,  harm,  or  harass).  However,  the 
Service,  under  limited  circumstances, 
may  issue  permits  to  authorize 
"incidental  take"  of  listed  species 
(defined  by  the  Act  as  take  that  is 
incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity).  Regulations  governing  permits 
for  threatened  species  are  promulgated 
in  50  CFR  17.32;  regulations  governing 
permits  for  endangered  species  are 
promulgated  in  50  CFR  17.22. 

Background 

The  Applicants  propose  to  construct  a 
Planned  Unit  Development  consisting  of 
51  single-family  residential  units  and 
associated  public  streets  and 
infrastructiire  on  the  Bluffs  project  site. 
The  planned  development  will  cover 
approximately  22.8  acres,  with  the 
remaining  9.5  acres  of  the  property  set 
aside  as  open  space.  Residential  lot 
sizes  will  range  from  0.23  to  0.53  an 
acre,  with  a  maximum  density  of  2  vmits 
per  acre.  Grading  of  lots  and  streets  will 
conform  approximately  to  the  existing 
topography,  with  the  exception  that  the 
knoll  at  the  northeastern  end  of  the  site 
will  be  substantially  lowered.  The  open 
space  areas  on  the  site  will  consist  of  an 
earthquake  fault  structiue  exclusion 
zone  that  traverses  the  site  from 
northwest  to  southeast,  a  series  of 
sediment  detention  basins,  and  0.36 
acre  of  seasonal  wetlands  with 
associated  50-foot  minimiun  setbacks  at 
the  western  end  of  the  site.  Four  of  the 
detention  basins  will  be  located  within 
the  structure  exclusion  zone.  Two 
additional  detention  basins  will  be 
constructed  at  the  western  end  of  the 
property  and  will  be  separated  fitjm  the 
existing  wetlands  and  setbacks  by  a 
berm  approximately  4  feet  tall. 
Appropriate  native  vegetation, 
including  indigenous  shrubs  and  native 
grass  seed  mixture,  will  be  planted  on 
the  banks  of  the  detention  basins.  The 
Bluffs  project  site  covers  approximately 
32.28  contiguous  acres  within  the  Qty 
of  Livermore.  The  site  is  located  at  the 


northeastern  end  of  the  Livermore 
Valley  in  eastern  Alameda  County, 
California,  approximately  one  mile 
north  of  Interstate  580.  Tlie  property 
borders  open  grassland  to  the  north, 
Laughlin  Road  opposite  Frick  Lake  to 
the  east,  grassland  adjacent  to  a  new 
residential  development  to  the  south, 
and  grassland  and  alkali  wetlands  to  the 
west.  The  site  is  comprised  mainly  of  a 
gently  sloping  alluvial  plain  at  the  base 
of  the  Altamont  Hills. 

In  1993  and  1994,  the  proposed 
project  area  was  surveyed  for  potential 
habitat  for  rare,  threatened,  or 
endangered  species  and  other  biological 
features  that  could  be  affected  by  the 
project.  Only  one  federally  listed 
species,  the  endangered  Sian  Joaquin  kit 
fox,  has  the  potential  to  occur  on  the 
project  site  and  to  be  incidentally  taken 
during  the  proposed  project.  The  project 
site  may  also  provide  foraging  or 
estivation  habitat  for  the  California  tiger 
salamander,  a  Federal  candidate 
species.  To  mitigate  for  impacts  that 
may  result  from  incidental  take  of  the 
San  Joaquin  kit  fox  and  the  California 
tiger  salamander,  the  Greenbriar  Land 
Company  purchased  60  credits  (60 
acres)  from  the  Livermore  Equity  Group 
Conservation  Bank,  a  mitigation  bank 
approved  by  the  California  Department 
of  Fish  and  Game.  To  further  minimize 
take  of  the  San  Joaquin  kit  fox  and 
California  tiger  salunander,  the 
Applicants  will  ensure  the  following:  (1) 
that  a  qualified  biologist  is  present  to 
monitor  the  project  site  during  and  after 
the  initial  grading  period;  (2)  that 
temporary  fencing  will  be  installed  to 
ensure  that  construction  personnel 
remain  out  of  the  open  space  area;  (3) 
that  construction  equipment 
disturbance  will  be  minimized;  and  (4) 
that  construction  personnel  receive 
worker  awareness  training. 

The  Environmental  Assessment 
considers  the  environmental 
consequences  of  three  alternatives. 
Alternative  one,  the  No  Action 
Alternative,  the  Service  would  not  issue 
an  incidental  take  permit.  The  Bluffs 
project  would  not  be  implemented,  and 
no  incidental  take  of  the  listed  Species 
would  occur.  In  addition,  the  mitigation 
credits  would  be  transferred,  therefore 
no  habitat  would  be  j)reserved  from 
compensation  activities  for  the 
proposed  project. 

ifnder  Alternative  two,  the  Reduced 
Density  Alternative,  the  development 
footprint  of  the  Bluffs  project  would  be 
reduced,  thereby  reducing  the  loss  of 
aimual  grassland.  The  amoimt  of  ofbite 
mitigation  would  be  less  than  that 
provided  for  the  project  as  proposed. 

Alternative  three,  the  Proposed 
Action,  consists  of  the  issuance  of  an 
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incidental  take  permit,  and 
implementation  of  the  Habitat 
Conservation  Plan.  The  purchase  of  60 
acres  of  habitat  management  lands  and 
other  conservation  measures  would 
result  in  greater  habitat  value  for  the 
San  Joaquin  kit  fox  and  the  California 
tiger  salamander  than  currently  exists 
on  the  project  site. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  and  the  National  Environmental 
Policy  Act  of  1969  regulations  (40  CFR 
1506.6).  The  Service  will  evaluate  the 
application,  associated  documents,  and 
comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  the  National 
Environmental  Poficy  Act  regulations 
and  section  10(a)  of  the  Endangered 
Species  Act.  If  it  is  determined  that 
those  requirements  are  met,  a  permit 
will  be  issued  for  the  incidental  take  of 
the  San  Joaquin  kit  fox  during  the 
Applicants'  planned  development 
project.  The  permit  would  also 
authorize  incidental  take  of  the 
CaUfomia  tiger  salamander  effective 
upon  its  listing  under  the  Act.  The  final 
permit  decision  will  be  made  no  sooner 
than  30  days  from  the  date  of  this 
notice. 

Dated:  September  4, 1998. 
Michael  J.  Spear, 

Manager,  California/Nevada  Operations 
Office,  Fish  and  Wildlife  Service,  Region  1, 
Sacramento,  California. 
IFR  Doc.  98-24408  Filed  9-10-98;  8:45  am) 

BILLING  CODE  431fr.«S-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[W0-350-421(M)1] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

AGENCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  the  Bureau  of 
Land  Management  (BLM)  aimoimces  its 
intention  to  request  approval  from  the 
Office  of  Management  and  Budget 
(0MB)  to  collect  information, 
suggestions,  and  opinions,  of 
individuals  who  visit  the  Wild  Horse 
and  Burro  Internet  Adoption  Web  Site. 
On  June  24, 1998,  BLM  published  a 
notice  in  the  Federal  Register  (63  FR 
33472)  requesting  comment  on  this 
proposed  collection.  The  comment 


period  closed  on  August  25, 1998.  No 
comments  were  received  from  the 
public  in  response  to  that  notice.  Copies 
of  the  proposed  collection  of 
information  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  BLM  clearance  officer 
at  the  telephone  niunber  listed  below. 
OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration,  your  comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Office  of 
Management  and  Budget,  Interior 
Department  Desk  Officer  (1004-NEW), 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  D.C.  20503. 
telephone  (202)  395-7340.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Clearance  Officer  (WO-630), 
1849  C  St.,  N.W.,  Mail  Stop  401  LS, 
Washington,  D.C.  20240. 

Nature  of  Comments 

We  specifically  request  your 
comments  on  the  following: 

1.  Whether  the  collection  of 
information  is  necessary  to  BLM's 
proper  functioning,  including  whether 
the  information  will  have  practical 
utility; 

2.  'The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appopriate  electronic,  mechanical,  or 
other  forms  of  information  technology. 

Title:  Wild  Horse  and  Burro  Internet 
Adoption  Customer  Comment  Card. 

OMB  Approval  Number:  None. 

Abstract:  BLM  will  use  the 
information,  suggestions,  and  opinions 
given  by  commenters  on  the  Internet 
adoption  web  site  to  improve  the 
management  of  the  web  site  and  of  the 
Internet  adoption  program.  These  data 
will  determine  whether  BLM  continues 
to  use  Internet  adoptions  as  a  means  of 
disposing  of  healthy,  excess  wild  horses 
and  burros  living  on  public  lands. 

Frequency:  Once,  per  adoption. 

Description  of  Respondents: 
Respondents  are  those  individuals  who 
have  access  to  computers  with  modems 
and  internet  access  and  who  visit  the 
Wild  Horse  and  Burro  Internet  Adoption 
Web  Sits  during  the  period  of  the 
adoption.  Estimated  completion  time,  3 
minutes  per  response. 

Annual  Responses:  600. 

Annual  Burden  Hours:  30. 

Collection  Clearance  Officer:  Carole 
Smith.  (202)  452-0367. 


Dated:  August  26, 1998. 
Carole  J.  Smith, 

Bureau  of  Land  Management,  Information 
Clearance  Officer. 

IFR  Doc.  98-24441  Filed  9-10-98;  8:45  am) 

BILLMO  COOE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-060-1 430-01;  CACA  7195] 

Tennination  of  Classification  of  Public 
Land  for  Small  Tract  Classification 
Number  368,  and  Opening  Order; 
California 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates,  in  its 
entirety,  the  following  classification, 
which  classified  pubUc  land  for 
disposition  pursuant  to  the  Small  Tract 
Act  of  June  1, 1938:  CACA  7195— Small 
Tract  Classification  Number  368.  The 
Small  Tract  Act  of  June  1, 1938  was 
repealed  by  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1701),  which  contained  provisions 
providing  broad  authority  that  replaced 
the  repealed  act.  Of  the  75  acres 
described  under  the  above  described 
classification,  35  acres  have  been 
conveyed  out  of  public  ownership 
pursuant  to  the  Small  Tract  Act  of  June 
1, 1938.  The  mineral  estates  of  those 
conveyed  lands  were  reserved  to  the 
United  States.  Until  appropriate  rules 
and  regulations  are  issued  by  the 
Secretary  of  the  Interior,  the  reserved 
minerals  on  the  conveyed  lands  will  not 
be  subject  to  location  under  the  U.S. 
mining  laws.  A  total  of  40  acres  still 
remain  in  public  ownership.  Those 
lands  will  be  opened  to  the  operation  of 
the  public  land  laws  including  the 
mining  laws,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  of  the  lands  have 
been  and  remain  open  to  the  operation 
of  the  mineral  leasing  laws.  The 
termination  is  necessary  to  facilitate  the 
completion  of  a  pending  land  exchange. 
EFFECTIVE  DATE:  The  termination  of  the 
classification  is  effective  on  September 
11, 1998.  The  public  land  will  be 
opened  to  entiy  at  10  a.m.  on  October 
13, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office  (CA-931.4),  2135  Butano  Drive. 
Sacramento,  California  95825-0451; 
telephone  number  916-978-4675. 
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SUPPLEMENTARY  INFORMATION: 

1.  CACA  7195— Small  Tract  Act 
Qassificatioii  Number  368 

T.  14  N.,  R.  9  E.,  San  Bernardino  Meridian 
Sec.  30,  WV2NEV4NEV4NEV4, 
NWV4NEV«NEV4,  S'/iNEV4NEV4,  and 
SEV4NEV4. 
The  area  described  contains  75  acres  in 
San  Bernardino  County. 

On  May  15, 1953,  80  acres  of  public 
land  were  classiHed  as  suitable  for  lease 
and  sale  for  home  and  business  site 
purposes  only  under  the  Act  of  June  1, 
1938.  as  amended  (43  U.S.C.  682a-e). 
The  classification  decision  was 
published  in  the  Federal  Register  on 
May  21, 1953  (18  FR  2932).  On  February 
15, 1954,  5  acres  of  land  were  revoked 
from  the  classification.  The  revocation 
decision  was  published  in  the  Federal 
Register  on  February  26. 1954  (19  FR 
1097).  After  the  partial  revocation,  75 
acres  of  public  land  (as  described  above) 
remained  classified  under  the  original 
decision.  The  land  was  segregated  from 
all  appropriation  under  the  public  land 
laws,  including  mineral  location  imder 
the  general  mining  laws.  The  land  has 
been  and  will  remain  open  to  the 
mineral  leasing  laws. 

Of  the  75  acres  classified,  35  acres 
have  been  conveyed  out  of  public 
ownership,  with  40  acres  remaining  in 
public  ownership.  The  mineral  estates 
of  those  conveyed  lands  were  reserved 
to  the  United  States. 

2.  Pursuant  to  the  Federal  Land  Policy 
and  Management  Act  of  1976,  as 
amended  (43  U.S.C.  1701  et  seq.),  and 
the  regulations  contained  in  43  CFR 
2091.7-l(b)(2).  Small  Tract  Act 
Classification  Number  368  is  hereby 
terminated  in  its  entirety.  The 
classification  no  longer  serves  a  needed 
purpose  as  to  the  land  described  above. 

3.  Until  appropriate  rules  and 
regulations  are  issued  by  the  Secretary 
of  the  Interior,  the  reserved  minerals  on 
the  35  acres  of  conveyed  lands  will  not 
be  subject  to  location  under  the  U.S. 
mining  laws. 

4.  At  10  a.m.  on  October  13, 1998,  the 
40  acres  of  public  lands  will  be  opened 
to  the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provision  of  existing 
v\rithdrawals.  other  segregations  of 
record,  and  the  requirement  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
October  13, 1998  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

5.  At  10  a.m.  on  October  13, 1998,  the 
40  acres  of  public  lands  will  be  opened 
to  location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 


withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law. 

Appropriation  of  any  of  the  lands 
described  in  this  notice  imder  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
imder  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

Dated:  September  3, 1998. 
David  Mcllnay. 
Chief,  Branch  of  Lands. 
(FR  Doc.  98-24437  Filed  9-10-98;  8:45  ami 
BILUNG  COOE  4310-40-p 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[COC-59828;  00-935-98-1430-00] 

Colorado:  Initial  Classification  of 
Public  Lands  for  State  Indemnity 
Selection 

agency:  Bureau  of  Land  Management. 

Interior 

ACTION:  Notice  of  initial  classification  of 

public  lands  for  state  indemnity 

classification. 

SUMMARY:  The  Bureau  of  Land 
Management  is  issuing  a  notice  of  initial 
classification  of  certain  public  lands 
located  in  Fremont,  Park,  Routt 
Counties,  Colorado,  as  suitable  for  state 
indemnity  selection  by  the  State  of 
Colorado.  The  proposed  classification 
decision  was  published  in  the  Federal 
Register,  and  no  comments  were 
received.  The  lands  are  therefore  being 
classified  as  proposed. 
DATES:  Comments  should  be  received  on 
or  before  October  13, 1998. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Secretary  of  the 
Interior,  through  the  Bureau  of  Land 
Management,  AD  350, 1000  L  Street, 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Sent!.  BLM,  Colorado  State 
Office,  303-239-1713. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Title  43  Code  of  Federal  Regulations, 
Subpart  2400  and  Section  7  of  the  Act 
of  June  28, 1934;  and  the  provisions 
granted  to  the  State  of  Colorado  by  the 
Act  of  March  3, 1875  (18  Stat.  474),  the 


public  lands  described  below  are  hereby 
classified  for  State  Indemnity  Sdection. 
The  State  of  Colorado  has  filed 
application  to  acquire  the  described 
lands  in  lieu  of  certain  school  lands  that 
were  encumbered  by  other  rights  or 
reservations  before  the  State's  title  could 
attach.  This  application  was  assigned 
serial  number  Colorado  59828. 

The  notice  of  proposed  classification 
of  these  lands  was  published  in  the 
Federal  Register  on  February  12, 1997, 
Volume  62,  Number  29,  pages  6554. 
6555.  and  was  widely  publicized.  No 
comments  were  received.  The  lands  are 
being  classified  as  proposed. 

The  lands  included  in  this 
classification  are  in  Fremont.  Park,  and 
Routt  Coimties.  Colorado  and  are 
described  as  follows; 

Sixth  Principal  Meridian,  Colorado 

T.  17  S..  R.  68  W.. 

Sec.  11.  SEV4SWV4  and  SWV4SEV4; 

Sec.  15.  S»/iNEV4,  N»/iSWV4  and 
NWV4SEV4; 

Sec.  21,  NWV4SE«/4; 

Sec.  22,  NWV4NWV4; 

Sec.  27.  SWV4; 

Sec.  28.  NE'ASE'A; 

Sec.  34.  Wi/i  and  SEV4; 
T.  18  S.,  R.  68  W., 

Sec.  3  lots  3, 4,  5, 6.  7,  S^/zNWV*  and 
NWV4SWV4; 

Sec.  4.  NEV4SEV4; 

Sec.  10,  N>/iNWV4; 
T.  11  S..  R.  75  W.. 

Sec.  5.  lots  1.  2,  3. 4,  SV<eNEV4  and 
SEV4SEV4: 

Sec.  6.  lots  1.  2,  3.  4.  5.  S'/ihfE'/i  and 
SEV4NWV4; 
T.  7  N.,  R.  88  W.. 

Sec.  5.  SEV4SEV4 

Sec.  8.  N'/iNEV4  and  SWV4NEV4. 

The  areas  described  aggregate  2,237.06 
acres. 

This  classification  decision  is  based 
on  the  disposal  criteria  set  forth  in  Title 
43  Code  of  Federal  Regulations,  Part 
2400.  Transfer  of  the  lands  to  the  State 
will  help  fulfill  the  federal  govenmient's 
common  school  land  grant  to  the  state, 
which  constitutes  a  public  purpose  use 
of  the  land.  Lands  found  to  be  valuable 
for  a  public  purpose  use  will  be 
considered  chiefly  valuable  for  public 
purposes  (43  CFR  2430.2b). 

Certain  of  the  lands  in  sections  27,  28 
and  34.  T.  17  S.,  R.  68  W.,  and  sections 
3  and  10,  T.  18  S.,  R.  68  W.,  and  the 
land  in  T.  7  N.,  R.  78  W.,  are  in  grazing 
use  authorizations.  If  these  lands  are 
clearlisted,  this  grazing  use  will  be 
terminated  at  the  time  title  to  the  land 
is  transferred  to  the  State. 

Threatened  and  endangered  species 
and  cultural  resources  evaluations  have 
been  performed  and  approved  for  the 
lands  in  this  classification.  Neither 
threatened  and  endangered  species  nor 
cultural  resources  were  foimd  oh  the 
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lands.  A  study  made  of  each  area 
indicates  little  potential  for  mineral 
exploration.  There  are  no  active  mining 
claims  recorded  v^th  the  Biu«au  of 
Land  Management  for  these  lands,  nor 
was  any  evidence  of  mining  activity 
found  on  the  land.  An  issued  oil  and  gas 
lease  on  the  lands  in  T.  11  S.,  R.  75  W., 
will  remain  in  effect.  A  right-of-way  on 
sections  3  and  10.  T.  18  S..  R.  68  W.. 
Mdll  transfer  with  the  land  to  the  State. 

If  and  when  the  selection  is  approved 
and  certified  to  the  State,  the  clearlist 
will  contain  the  following  reservations 
to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 

1890,  26  SUt.  391  (codified  at  43  U.S.C 
945). 

2.  All  the  oil  and  gas  in  the  described 
lands  in  T.  11  S.,  R.  75  W.,  and  T.  7  N., 
R.  88  W.  so  clearlisted;  and  to  it,  or 
persons  authorized  by  it,  the  right  to 
prospect  for,  mine,  and  remove  such 
deposits  from  the  same  upon 
compliance  with  the  conditions  and 
subject  to  the  provisions  and  limitations 
of  the  Act  of  July  17, 1914.  38  SUt.  509, 
as  supplemented  (codified  at  30  U.S.C. 
121-124). 

The  clearlist  will  also  be  subject  to 
those  rights  for  reservoir  and  ditch 
purposes  as  have  been  granted  to  Beaver 
Water  and  Irrigation  Company,  its 
successors  or  assigns,  by  right-of-way 
Pueblo  07902  imder  the  Act  of  March  3. 

1891,  as  amended  (formerly  43  U.S.C. 
946-949). 

The  public  lands  classified  by  this 
notice  are  shown  on  maps  on  file  and 
available  for  inspection  in  the  Colorado 
State  Office  of  the  Bureau  of  Land 
Management 

For  a  period  of  30  days  bom  the  date 
of  publication  in  the  Federal  Register, 
this  classification  shall  be  subject  to 
exercise  of  administrative  review  and 
modification  by  the  Secretary  of  the 
Interior  as  provided  for  in  43  CFR 
2461.3  and  2462.3.  Interested  parties 
may  submit  comments  to  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  Assistant  Director, 
Minerals  Realty  &  Resource  Protection, 
AI>-350, 1000  L  Street,  Washington, 
D.C.  20240. 

Dated:  August  28, 1998. 
Jenny  L.  Saunden, 

Realty  Officer. 

[FR  Doc.  98-24431  Filed  9-10-98;  8:45  am] 

BILLING  CODE  431(Kia-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Applications  for  Recordable 
Disclaimers  of  Interest;  Colorado 

[Cfr-935-6420-^020:  COC-61867,  COC- 
39277] 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  proposed  issuance  of 
recordable  disclaimers  of  interest. 

SUMMARY:  The  United  States  of  America, 
pursuant  to  the  provisions  of  Section 
315  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1745),  proposes  to  disclaim  all  interest 
in  nine  patented  mining  claims  in  Pitkin 
County,  Colorado,  and  two  patented 
parcels  totaling  20  acres  in  Montrose 
County. 

DATES:  Conunents  or  objections  shoidd 
be  received  on  or  before  December  10, 
1998. 

ADDRESSES:  Conunents  or  objections 
should  be  sent  to  the  Colorado  State 
Director,  BLM,  2850  Yoimgfield  Street, 
Lakewood,  Colorado  80215-7093  . 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Sent!,  BLM  Colorado  State 
Office,  303-239-3713. 
SUPPLEMENTARY  INFORMATION:  A  deed 
dated  April  21, 1941.  from  Amos,  M.E., 
and  William  Bourquin.  purported  to 
convey  to  the  United  States  of  America, 
by  donation,  the  surface  only  of  the 
following  mining  claims  in  Pitkin 
Cotmty:  die  Baltimore  claim  in  Mineral 
Survey  (M.S.)  3337);  the  Climax. 
Idlewilde,  Howard  Russell,  Picnic,  and 
Wilmington  claims,  constituting  all  of 
M.S.  4338;  the  Robert  Lincoln  claim  in 
M.S.  6844;  the  Hayden  claim  in  M.S. 
6803;  and  the  Jewell  claim  in  M.S.  4786; 
all  of  which  are  lode  claims  in  section 
6.  T.  11  S..  R.  84  W.,  and/or  section  1. 
T.  11  S..  R.  85  W..  of  the  Sixth  Principal 
Meridian,  Colorado,  within  the  White 
River  National  Forest  Title  to  these ' 
patented  mining  claims  was  not 
accepted  by  the  United  States.  However, 
the  deed  has  created  a  cloud  on  the  title 
to  the  claims,  which  have  since  been  the 
subject  of  numerous  conveyances 
among  private  landowners. 

The  two  parcels  in  Montrose  Coimty, 
described  as  the  EV2NEV4NEV4NWy4, 
NViNWV4NWV4NEV4,  and  the 
SEy4SWV4NEV4  of  section  31,  T.  49  N.. 
R.  8  W.,  New  Mexico  Principal 
Meridian,  Colorado,  are  affected  by  a 
scrivener's  error  in  a  patent  dated  July 
25, 1925.  The  statute  of  limitations 
within  which  to  correct  the  error  has 
long  since  passed,  and  full  title  has 
therefore  vested  in  the  patentee  and 


successors  in  interest.  The  present 
landowner  has  requested  issuance  of  a 
recordable  disclaimer  of  interest  to 
further  substantiate  an  unclouded  title 
to  his  property. 

The  Bureau  of  Land  Management  has 
determined  that  the  United  States  has 
no  claim  to  or  interest  in  the  lands  in 
either  situation  described  above  and 
that  issuance  of  the  proposed  recordable 
disclaimers  of  interest  will  help  to 
remove  a  cloud  on  title  on  the 
respective  claims  and  lands. 

AudioritT:  43  CFR  Part  1864. 

Dated:  August  28, 1998. 
^•niijr  L.  Saunden, 
Realty  Officer. 

[FR  Doc.  98-24432  FUed  9-1&-98;  8:45  ami 
■UJNQ  COOf  431t 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

PD-02&-143(Mh-IOI-32122] 

Amendment  of  the  Monument 
Resource  Management  Plan  and 
Notice  of  Realty  Action:  Sale  of  Puialic 
l-and  in  Minidoiu  County,  ID 

AGENCY:  Btireau  of  Land  Management. 

Interior. 

ACTION:  Amendment  of  the  Monument 

Resoiut»  Management  Plan  and  Sale  of 

Public  Land  in  Minidoka  County,  Idaho. 

NOTICE:  Notice  is  hereby  given  that  the 
Bureau  of  Land  Management  has 
amended  the  Monument  Resource 
Management  Plan  to  change  the  land 
use  plan  designation  of  Lots  1  and  2 
(34.89  acres)  of  Section  25,  Tovmship  8 
South,  Range  24  East  from  the  current 
Management  Area  (retention) 
designation  to  an  Adjustment  Area 
(disposal)  designation.  Notice  is  also 
hereby  given  that  the  amendment  allows 
only  for  the  sale  of  lot  2  (2.87  acres)  of 
Section  25.  Tovniship  8  South.  Range  24 
East,  at  this  time. 

SUMMARY:  The  following  described 
public  land  has  been  examined  and 
through  the  public  supported  land  use 
planning  process  has  been  determined 
to  be  suitable  for  disposal  by  direct  sale 
pursuant  to  Section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  as  amended.  The  land  vfiU  not  be 
offered  for  sale  imtil  at  least  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Boise  Meridian.  Idaho 

T.  8  S.,  R.  24  E.  __ 

Sec.  25:  Lot  2. 

Comprising  2.87  acres  of  public  land,  more 
or  less. 
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The  patent,  when  issued,  will  contain 
a  reservation  to  the  United  States  for 
ditches  and  canals  and  will  be  subject 
to  existing  rights-of-way  for  a  buried 
telephone  cable,  a  power  line,  and  a 
county  road.  Lot'l  of  Section  25, 
Township  8  South,  Range  24  East  (32.02 
acres)  will  remain  in  public  ownership 
until  such  time  ds  it  is  no  longer  needed 
as  a  sheep  trail  rest  area. 
DATES:  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  land 
described  above  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
the  sale  provisions  of  the  Federal  Land 
Policy  and  Management  Act.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  270  days  from  the 
date  of  publication,  whichever  occurs 
first. 

PLANfMNG  PROTEST:  Any  party  that 
participated  in  the  plan  amendment  and 
is  adversely  affected  by  the  amendment 
may  protest  this  action  only  as  it  affects 
issues  submitted  for  the  record  during 
the  planning  process.  Any  protest  must 
be  filed  within  30  days  of  the 
publication  of  this  notice  and  sent  to  the 
following  address:  Director,  Bureau  of 
Land  Management,  Attention:  Ms. 
Brenda  Williams,  Protests  Coordinator, 
WO-210/LS-1075,  Department  of  the 
interior,  Washington  D.C.  20240.  The 
Overnight  Mail  address  is:  Director, 
Bureau  of  Land  Management,  Attention: 
Ms.  Brenda  Williams,  Protests 
Coordinator,  (WO-210),  1620  L  Street, 
N.W..  Rm.  1075,  Washington,  D.C. 
20036  (Phone:  202^52-5110].  To 
expedite  consideration,  in  addition  to 
the  original  sent  by  mail  or  overnight 
mail,  a  copy  of  the  protest  may  be  sent 
by  FAX  to  202-452-5112  or  E-mail  to 
bhudgens@wo.blm.gov.  The  protest 
shall  contain: 

1.  The  mailing  address,  telephone 
number,  and  interest  of  the  person  filing 
the  protest. 

2.  A  statement  of  the  issue  or  issues 
being  protested. 

3.  A  statement  of  the  part  or  parts  of 
the  amendment  being  protested. 

4.  A  copy  of  all  docimients  addressing 
the  issue  or  issues  that  we^p  submitted 
during  the  planning  process  by  the 
protesting  party  or  an  indication  of  the 
date  the  issues  were  discussed  for  the 
record. 

5.  A  concise  statement  explaining 
why  the  decision  is  believed  to  be 
wrong. 

DIRECT  SALE  COMMEMTS:  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
on  this  notice  to  the  District  Manager, 
Bureau  of  Land  Management,  1405 


Hollipark  Drive,  Idaho  Falls,  ID,  83401- 
2100.  Objections  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  planning  protests  or 
objections  regarding  the  land  sale,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior  and  the  plaiming  amendment 
will  be  in  effect. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Karl  Simonson,  Realty 
Specialist,  at  the  Burley  Field  Office,  15 
East  200  South,  Burley,  ID  83318  or 
telephone  (208)677-6640. 

Dated:  August  28, 1998. 
Tom  Dyer, 

Snake  River  Area  Manager. 
[FR  Doc.  98-24446  Filed  9-10-98;  8:45  am] 

BILLING  CODE  4310-GO-P 


DEPARTMENT  OF  THE  INTERrOR 

Bureau  of  Land  Management 
[CA-1 60-1 220-00] 

Recreation  Regulations  Temporarily  In 
Effect  on  Public  Land  Adjacent  to  the 
North  Fork  of  the  Kaweah  River 

agency:  Bureau  of  Land  Management 

(BLM). 

ACTION:  Regulations  addressing 

recreational  use  of  BLM  land  along  the 

North  Fork  of  the  Kaweah  River  tmder 

the  management  of  the  BLM  are 

established. 

SUMMARY:  To  protect  natural  resources, 
prevent  wildfires,  maintain  public 
health  and  sanitation,  and  address 
occupancy  and  recreational  use  of  BLM 
land  along  the  North  Fork  of  the 
Kaweah  River  the  below  regulations  are 
established.  These  regulations  are 
applicable  to  BLM  land  in  Township  16 
South,  Range  28  East,  Section  13,  23,  24 
and  26,  MDM  imder  the  management  of 
the  BLM.  Bakersfield  Field  Office, 
CaUfomia. 

RULE:  Effective  September  1, 1998  and 
pursuant  to  43  CFR  8365.1-6 
(Supplementary  Rules)  the  following 
regulations  are  in  effect  on  BLM  land 
within  Township  16  South,  Range  28 
East,  Sections  13,  23,  24,  26  and  34, 
MDM  under  the  management  of  the 
BLM,  Bakersfield  Field  Office. 

1.  Camping,  parking  of  vehicles, 
occupancy  or  placing  private  property 
on  BLM  land  within  500  feet  of  the 
North  Fork  of  the  Kaweah  River  or 
within  200  feet  of  the  North  Fork  Drive 
is  prohibited  between  the  hours  of  10:00 
PM  to  5:00  AM.  However,  the 
Authorized  Officer  and  authorized 
representatives  of  the  BLM  may  grant 


organized  groups  use  of  the  area 
consistent  with  the  regulations  listed 
below. 

2.  Only  portable  stoves  using  gas, 
jellied  petroleum  or  pressurized  liquid 
fuel  or  charcoal  grills  may  be  used  for 
cooking.  Used  charcoal  may  not  be 
dumped  or  discarded  onto  the  groimd  or 
into  the  river.  Campfires,  warming  or 
cooking  fires  using  wood,  vegetation  or 
any  other  substance,  except  as  described 
above,  are  prohibited.  Building, 
maintaining,  attending  or  using  any  fire 
other  than  the  above  described  stove  or 
grill  is  prohibited.  Any  emergency  fire 
restriction  estabUshed  by  the  authorized 
officer  or  any  government  agency  of 
proper  jurisdiction  will  supersede  the 
above  upon  appropriate  signature  or 
required  publication. 

3.  All  papers,  plastic  and  paper  bags 
or  wrappers  must  be  controlled  to 
prevent  their  being  blown  away  fix)m 
the  inmiediate  control  of  their  owner. 
All  garbage  or  food  residue  such  as  egg 
shells,  peelings,  pits  or  other  waste  must 
be  placed  in  an  appropriate  container 
pending  proper  disposal.  Picnic  sites 
must  be  kept  free  of  refuse.  All  refuse 
must  be  placed  into  an  appropriate 
container  or  litter  bag  pending  proper 
disposal.  Refuse  means  trash,  garbage, 
rubbish,  waste  papers,  empty  bottles  or 
cans,  debris,  litter,  oil,  solvents,  Uquid 
waste,  diapers  or  other  items  of  personal 
hygiene,  or  any  other  discarded 
materials. 

4.  The  spilling,  placing,  pumping  or 
other  discharge  of  contaminants, 
pollutants  or  other  wastes,  including 
human  waste,  on  the  groimd  or  into  the 
Kaweah  River  is  prohibited.  Used 
diapers  must  be  placed  into  an 
appropriate  receptacle  as  soon  as        — ^ 
practical  and  may  not  be  stored  or 
placed  within  40  feet  of  the  North  Fork 
of  the  Kaweah  River. 

5.  The  consumption  or  possession  of 
alcoholic  beverages  is  prohibited  on  the 
above  defined  BLM  land.  This  does  not 
apply  to  imopened  containers  in 
vehicles  traveling  through  BLM  land  on 
roads  maintained  by  Tulare  County  or 
the  State  of  California. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  have  been  effected  to  curtail 
the  considerable  acciunulation  of  refuse 
and  waste  on  public  land  adjacent  to  the 
North  Fork  of  the  Kaweah  River.  The 
area  receives  considerable  recreational 
use  in  limited  accessible  locations. 
Public  health  and  safety,  sanitation  and 
the  pollution  of  water  resources  are  of 
concern. 

Nothing  herein  is  intended  to  in  any 
way  restrict  or  prevent  access  to  or  use 
of  private  property  writhin  the 
designated  area.  Public  officers  or 
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employees  in  the  performance  of  their 
official  duties  are  exempt  from  these 
regulations.  These  regulations  do  not 
apply  to  roads  maintained  by  Tulare 
County  or  the  State  of  California.  These 
regulations  are  not  intended  to  and  will 
not  be  enforced  to  hinder  or  curtail  any 
valid  existing  right,  permit,  or 
authorization.  Access  and  use  by 
owners  or  legitimate  occupants  of 
adjacent  private  property  is  permitted  at 
all  times. 

Authority  to  create  this 
supplementary  nUe  is  contained  in  43 
CFR  8365.1-6.  These  regidations  affect 
only  public  lands  within  Township  16 
South,  Range  28  East,  Sections  13,  23, 
24.  26  and  34,  Moimt  Diablo  Base  and 
Meridian.  This  is  in  conformance  with 
the  May  1997  Cahente  Resource 
Management  Plan. 

Any  violations  of  the  prohibitions  of 
this  supplementary  rule  shall  be 
punished  by  a  fine  or  not  more  than 
$1,000  or  imprisonment  of  not  more 
than  12  months  as  noted  in  43  CFR 
8365.0-7. 

DATES:  lliis  rule  will  be  in  effect 
September  1, 1998  and  will  expire  upon 
completion  of  a  special  recreation 
management  plan  applicable  to  the 
Kaweah  River  area. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Hervey  at  (805)  391-6121  or  at  the 
BLM,  Bakersfield  field  Office,  3801 
Pegasus  Drive.  Bakersfield.  CA  93308. 

Dated:  August  31, 1998. 
Ron  Fellows.  , 

Field  Office  Manager. 

(FR  Doc.  98-24440  Filed  »-10-98:  8:45  am] 
BHXMQ  CODE  4310-«0-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-076-1220-001 

Recreation  Management;  Recreation 
Visitor  Use  Restrictions  for  Ruby 
Canyon/Black  Ridge;  Colorado 

AGENCY:  Bureau  of  Land  Management. 
Department  of  Interior. 
ACTION:  Notice  of  travel  management 
and  recreation  visitor  use  restrictions. 

SUMMARY:  This  order,  issued  under  the 
authority  of  43  CFR  8341.1  and  8342.1 
and  43  CFR  8364.1(d),  implements 
recreation  and  travel  related 
management  actions  as  identified  in  the 
Ruby  Canyon  Black  Ridge  Integrated 
Resource  Management  Plan  signed  in 
March  of  1998  by  the  Colorado  State 
Director  and  the  Grand  Jimction 
Resource  Area  Manager.  The  identified 
public  lands  are  in  Colorado,  Mesa 


County,  tmder  the  management 
jurisdiction  of  the  Bureau  of  Land 
Management,  Grand  Jtmction  Resotirce 
Area,  Grand  Junction  District  (T  10  S,  R 
103  &  104  W.;  and  T.l  N.,R  2  &  3  W., 
Ute  Dm).  The  area  is  boimded  by  the 
Colorado  National  Monument  and 
highway  340  on  the  east,  the  Colorado/ 
Utah  state  line  on  the  west,  private  land 
and  M.8  road  (old  highway  6&50)  on  the 
north,  and  private  land  in  Glade  Park 
north  of  the  Little  Dolores  River  and  BS 
road.  The  restrictions  and  travel 
management  direction  consist  of: 

1.  Expand  the  areas  where  motorized 
and  and  non-motorized  travel  is  allowed 
on  designated  routes  only  (no  cross 
country  travel)  to  include  die  area 
between  1-70  and  M.8  road,  the  area 
north  of  the  Colorado  River  between 
Salt  Creek  and  Loma  and  the  area  south 
of  1.3  road  and  north  and  east  of  the 
Black  Ridge  Canyons  Wilderness  Study 
Area  boundary  in  Kodels,  Flujne,  and 
Devils  Canyons  (Devils  and  Kodels 
Canyons  to  be  managed  for  non- 
motorized  use  only,  Flimie  Canyon  fat 
hiking  and  equestrian  use  only). 

2.  The  Upper  Bench  and  Lower  Bench 
roads  on  Black  Ridge  will  be  the 
primary  access  routes  to  the  Rattlesnake 
Arches  and  will  be  managed  as  follows: 

— The  Upper  Bench  Road  will  be 
opened  to  all  motorized  vehicles  from 
April  15  to  August  15  only. 

— ^The  Lower  Bench  Road  will  be 
opened  to  all  motorized  vehicles  frt>m 
August  15  to  February  15  only. 

— ^The  spur  road  off  of  the  Lower  Bench 
Road  to  the  Black  Ridge 
Communication  Site  will  be  closed 
year  round  to  all  motorized  vehicle 
use  Oocated  in  T.ll  S.,  R 102  W.. 
SWV4.  Sec  25). 

— Bodi  routes  will  be  closed  to 
motorized  vehicles  from  February  15 
to  April  IS  and  will  be  open  year 
round  to  hikers,  mountain  bikera  and 
horsd>ack  riders. 

— ^Both  roads  may  be  closed  at  any  time 
to  prevent  resource  damage. 

3.  Overnight  camping  in  the  Rabbit 
Valley  Special  Recreation  Management 
Area  will  be  limited  to  no  more  than  7 
consecutive  nights  within  a  30  day 
period. 

4.  The  nvunber  of  commercial  float 
outfitters  allowed  to  operate  on  the 
Colorado  River,  Lomo  to  Westwater 
stretch  will  be  limited  to  existing  levels 
(34). 

5.  Motorized  and  mechanized  access 
to  the  river  bottom  via  the  east  and  west 
HorsetMef  Benches  is  prohibited. 

6.  Overnight  camping  is  prohibited  on 
the  bench  below  and  the  mesa  top  above 
the  Rattiesnake  Arches. 


7.  The  size  of  the  groups  travelling  to 
the  Rattiesnake  Arches  will  be  limited 
to  no  more  than  12  people. 

8.  Overnight  parking  is  prohibited  on 
either  side  of  the  cherry  stem  road  to  the 
Rattiesnake  Arches  and  at  the 
Rattlesnake  Arches  Trailhead. 

9.  The  size  of  the  groups  hiking  in  the 
lower  one  and  one-half  miles  of 
Knowles,  Mee,  and  Rattlesnake  Canyons 
in  the  Black  Ridge  Canyons  Wilderness 
Study  Area  will  be  limited  to  no  more 
than  25  people. 

10.  Portions  of  the  river  shoreline  may 
be  closed  to  recreational  use  on  a 
seasonal  or  other  temporary  basis  to 
minimize  disruption  of  bald  eagles, 
peregrine  falcons,  and  other  sensitive 
species. 

11.  To  maintain  its  suitability  for 
nesting  bald  eagles,  overnight  camping 
will  be  prohibited  on  Chow  Doggone 
Island. 

12.  For  the  purpose  of  enhancing 
pubHc  safety,  recreational  target 
footing  will  be  prohibited  on  BLM 
lands  southwest  of  Fniita,  Colorado. 
The  area  closed  to  target  shooting  is 
approximately  2900  acres  and  is 
bounded  on  the  north  by  the  Colorado 
River  (includes  Skippers  Island),  the 
Black  Ridge  Canyons  Wilderness  Study 
Area  boimdary  on  the  west,  the 
Colorado  National  Moniunent  on  the 
south,  and  the  boundary  between  BLM 
and  private  lands  on  the  east.  For  this 
closure  order,  shooting  is  defined  as 
discharge  of  any  weapon  for  the  purpose 
of  recreational  target  shooting.  BowJr 
arrows,  pellet  guns  and  BB  gims  are 
included  in  this  definition. 
EFFECTIVE  DATES:  The  restrictions  shall 
be  in  effect  year  roimd  beginning 
September  15. 1998  and  shall  remain  in 
effect  imtil  rescinded  or  modified  by  the 
Authorized  Officer. 
SUPPiaiENTARY  INFORMATION:  BLM 
administers  approximately  118.700 
acres  in  the  Black  Ridge/Ruby  Canyon 
planning  area.  This  area  has  become 
increasingly  popular  for  river  floating, 
hiking,  mountain  biking,  horseback 
riding  and  OHV  use  due  to  its  close 
proximity  to  Fruita  and  Grand  Jimction. 
Public  lands  in  this  area  contain 
important  fragile  resource  values  along 
with  providii^  a  variety  of  recreational 
opportunities.  Changes  in  the  ciurent 
travel  and  recreation  restrictions  in  the 
Black  Ridge  area  are  needed  to  protect 
desirable  receational  opportunites  and 
benefits  as  well  protect  erosive  soils, 
wildlife  habitat,  cultural  resources, 
important  scenic  values,  wilderness 
values  and  semi-primitive  motorized 
and  non-motorized  settings.  Growing 
recreational  use  in  the  area  is  e;q>ected 
to  continue,  and  these  travel 
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management  and  recreation  use 
restrictions  are  needed  to  prevent 
conflicts  between  users  and 
unacceptable  impacts  on  resource 
values,  while  continuing  to  provide  a 
variety  of  recreational  opportunities. 

Notice  of  these  regulations  will  be 
posted  on-the-ground  at  the  entrance  to 
the  Black  Ridge  Road  network,  at  the 
beginning  of  die  cherry  stemm  road  to 
the  arches,  at  the  Rattlesnake  Arches, 
Devils  Canyon  and  Pollock  Bench 
Trailheads,  at  the  Loma  Boat  Launch,  at 
the  main  staging  area  in  Rabbit  Valley, 
and  at  the  Grand  Jimction  Resoiuce 
AreaofGce. 

Persons  who  may  be  exempted  from 
the  restrictions  include:  (a)  Any  federal, 
state,  or  local  officers  engaged  in  fire, 
emergency  and  law  enforcement 
activities;  (b)  BLM  employees  engaged 
on  official  duties;  (  c)  other  persons 
authorized  to  operate  motorized 
vehicles  within  the  restricted  areas. 
PENALTIES:  Violations  of  this  restriction 
order  are  punishable  by  fines  not  to 
exceed  $100,000  and/or  imprisonment 
not  to  exceed  12  months. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Robertson,  Area  Manager, 
Grand  Junction  Resource  Area,  2815  H 
Road  Grand  Junction,  Colorado  81506; 
(303)  244-3000.  Mark  Morse,  District 
Manager.  Grand  Junction  District,  2815 
H  Road,  Grand  Jimction,  Colorado 
81506;  (970)  244-3000. 
Rich  Arcand, 

Grand  Junction  Acting  District  Manager. 
|FR  Doc.  98-24439  Filed  9-10-98;  8:45  ami 
BILUNO  CODE  431IKIB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
pD-«57-1430-00] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  August  31, 1998. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
east  boundaries  and  portions  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  25,  26,  35,  and  36,  the  survey 
of  certain  lots,  and  certain  metes-and- 
bounds  surveys  in  T.  4  S.,  R.  19  E., 
Boise  Meridian,  Idaho,  Group  985,  was 
accepted  August  31, 1998.  This  siuvey 
was  executed  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

All  inquiries  concerning  the  surveys 
of  the  above  described  land  must  be  sent 


to  the  Chief,  Cadastral  Survey,  Idaho 
State  Office,  Bureau  of  Land 
Management,  1387  South  Viimell  Way, 
Boise,  Idaho,  83709-1657. 

Dated:  August  31, 1998. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 

(FR  Doc.  98-24429  Filed  9-10-98;  8:45  am] 

BILUNQ  CODE  4310-GG-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[10-057-1150-00] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plats  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  August  31, 1998.  The  plat 
representing  the  dependent  resurvey  of 
a  portion  of  the  subdivisional  lines,  and 
the  subdivision  of  section  4,  and  the 
survey  of  lots  8  and  12  in  section  4  and 
lot  5  in  section  5,  T.  17  N.,  R.  24  E., 
Boise  Meridian,  Idaho,  Group  988,  was 
accepted  August  31, 1998.  This  survey 
was  executed  to  meet  certain 
administrative  needs  of  the  bureau  of 
Land  Management.  The  plat 
representing  the  dependent  resurvey  of 
portions  of  the  Fourth  Standard  Parallel 
North,  the  south  boundary  of  the  Lemhi 
Indian  Reservation,  and  subdivisioned 
lines,  and  the  subdivision  of  certain 
sections,  T.  18  N.,  R.  24  E.,  Boise 
Meridian,  Idaho,  Group  988,  was 
accepted  August  31, 1998.  This  survey 
was  executed  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management.  All  inquiries 
concerning  the  survey  of  the  above 
described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Waho  State 
Office,  Bureau  of  Land  Management, 
1387  South  Vinnell  Way,  Boise,  Idaho, 
83709-1657. 

Dated:  August  31, 1998. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  98-24430  Filed  9-10-98;  8:45  am] 

BILUNO  CODE  4310-GG-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

PD-957-1030-00] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  field  notes  of  the  following 
described  land  were  officially  filed  in 
the  Idaho  State  Office,  Bureau  of  Land 


Management,  Boise,  Idaho,  effective 
9:00  a.m.,  September  4, 1998. 

The  field  notes  representing  the 
remonimientation  of  certain  original 
comers  in  Tps.  18  and  19  N.,  R.  22  E., 
Boise  Meridian,  Idaho,  Group  1000, 
were  accepted  September  4, 1998.  This 
Temonimientation  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

The  field  notes  representing  the 
remonumentation  of  certain  original 
comers  in  T.  24  N.,  R.  3  E.,  Boise 
Meridian,  Idaho,  Group  1000,  were 
accepted  September  4, 1998.  This 
remonumentation  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  siurvey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Survey,  Idaho 
State  Office,  Bureau  of  Land 
Management,  1387  South  Vinnell  Way, 
Boise.  Idaho,  83709-1657. 

Dated:  September  4, 1998. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  98-24438  Filed  9-10-98;  8:45  am] 

BILUNQ  CODE  4310-GG-M 


DEPARTMENT  OF  JUSTICE 

Auto  Theft  and  Recovery;  Request  for 
Comments 

AGENCY:  Department  of  Justice. 

ACTION:  Notice. 

» ■ — ■ 

SUMMARY:  The  Anti  Car  Theft  Act  of 
1992  ("ACTA"),  as  amended,  requires 
the  Secretary  of  the  Department  of 
Transportation  to  expand  the  scope  of 
its  existing  automobile  parts  marketing 
program  to  include  certain  unmarked 
passenger  motor  vehicles — unless  the 
Attorney  General  finds  that  such  a 
program  would  not  substantially  inhibit 
chop  shop  operations  and  motor  vehicle 
thefts.  In  accordance  with  the 
requirement  of  section  306  of  ACTA,  the 
Attomey  General  is  required  to  make 
this  finding  based,  in  part,  on 
information  developed  after  notice  and 
an  opportunity  for  a  public  hearing. 
Therefore,  the  United  States  Department 
of  Justice  is  publishing  this  notice 
seeking  public  comment  on  the  issue  of 
whether  or  not  parts  marking 
substantially  inhibits  chop  shop 
operations  and  motor  vehicle  thefts. 
DATES:  All  comments  must  be  received 
no  later  than  November  10, 1998. 
ADDRESSES:  All  comments  should  be 
submitted  to  Thomas  Eldridge,  U.S. 
Department  of  Justice,  Room  2213, 950 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20530. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Eldridge,  U.S.  Department  of 
Justice,  Room  2213,  Washington  D.C. 
20530  (202)  307-3966. 
SUPPLEMENTARY  INFORMATION:  The  Motor 
Vehicle  Theft  Law  Enforcement  Act  of 
1984  (the  "1984  Act")  required  the 
Secretary  of  the  Department  of 
Transportation  ("DOT")  to  issue  a  mle 
requiring  the  marking  of  certain  major 
parts  of  high-theft  passenger  automobile 
lines.  DOT  implemented  the  1984  Act 
by  issuing  the  Federal  Motor  Vehicle 
llieft  Prevention  Standard,  as  codified 
at  49  CFR  Part  541. 

The  purpose  of  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard  was 
to  reduce  the  incidence  of  motor  vehicle 
theft  by  facilitating  the  tracing  and 
recovery  of  parts  from  stolen  vehicles. 
The  standard  seeks  to  facilitate  such 
tracing  by  requiring  that  vehicle 
identification  numbers  ("VINs"),  VIN 
derivative  numbers,  or  other  symbols  be 
placed  on  major  motor  vehicle  parts.  At 
this  time,  each  vehicle  in  a  high-theft 
line  must  have  its  major  parts  and  major 
replacement  parts  marked  unless  the 
line  is  exempted  from  parts  marking 
pursuant  to  49  CFR  part  543. 

The  Anti  Car  theft  Act  of  1992 
("ACTA")  expanded  the  coverage  of  the 
Federal  Motor  Vehicle  Theft  Prevention 
Standard  to  include  high  theft  lines  of 
multipurpose  passenger  vehicles  or  light 
duty  trucks  rated  less  than  6,000  pounds 
-  gross  vehicle  weight.  ACTA  also 
required  DOT  to  prescribe  a  vehicle 
theft  standard  to  cover  not  more  than  50 
percent  of  passenger  motor  vehicles 
(except  light  duty  trucks)  not  designated 
as  high  theft  lines.  DOT  was  required  to 
prescribe  such  conforming  vehicle  theft 
standards  by  October  25, 1994.  In 
addition,  ACTA  required  the  Secretary 
of  DOT  to  apply  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard  to  all 
remaining  lines  of  passenger  motor 
vehicles  (except  li^t  duty  trucks) 
within  three  years  after  prescribing  the 
vehicle  theft  standard — unless  the 
Attomey  General  found  that  applying 
the  standard  would  not  substantially 
inhibit  chop  shop  operations  and  motor 
vehicle  thefts. 

The  Attomey  General  is  required  to 
make  this  finding  based,  in  part,  on 
information  developed  after  notice  and 
an  opportunity  for  a  public  hearing. 
Therefore,  the  Department  of  Justice 
now  seeks  public  comment  on  whether 
or  not  applying  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard  to 
the  remaining  lines  of  passenger  motor 
vehicles  (except  light  duty  tmcks) 
substantially  inhibits  chop  shop 
operations  and  motor  vehicle  thefts. 

The  Attomey  General  also  is  required 
to  consider  and  include  in  a  record 


submitted  to  the  Secretary  of  TXJT 
additional  costs,  effectiveness, 
competition,  and  available  alternative 
factors  concerning  the  ex]}ansion  of  the 
Federal  Motor  Vehicle  Theft  Prevention 
Standard.  The  Department  of  Justice 
will  consider  studies  conducted  by  the 
Department  and  DOT,  as  well  as  any 
comments  sohcited  by  this  notice,  in 
reaching  its  finding.  The  Department  of 
Justice  also  will  consider  comments 
previously  submitted  to  DOT  in 
response  to  a  June  26, 1997  Federal 
Register  Notice  (62  FR  34494) 
requesting  comments  on  a  DOT 
preliminary  report  entiUed  "Auto  Theft 
and  Recovery;  Preliminary  Report  on 
the  Effects  of  the  Anti  Car  Theft  Act  of 
1992  and  the  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984."  Parties  who 
submitted  comments  to  EXDT  in 
response  to  that  request  do  not  need  to 
submit  similar  comments  to  the 
Department  of  Justice. 

m  order  to  develop  the  required 
information  for  its  fixiding,  the 
Department  of  Justice  awarded  a  grant, 
through  a  competitive  process,  to  a 
contractor  to  evaluate  the  impact  of  the 
auto  parts  marking  regulations  on 
automobile  thefts.  As  part  of  this  grant, 
the  contractor  surveyed  auto  theft 
investigators  from  local  and  state  law 
enforcement  agencies.  This  survey, 
titled  "Opinions  of  47  Auto  Theft 
Investigators  Regarding  Automobile 
Component  Parts  Anti-Theft  Labels," 
was  prepared  and  submitted  to  the 
Department  of  Justice  for  consideration 
on  December  30, 1996.  The  following 
outlines  the  findings  contained  in  the 
survey: 

(1)  The  survey  was  administered  by 
telephone  to  a  sample  of  investigators 
from  47  jurisdictions,  including  31  of 
the  32  largest  cities  in  the  country  (plus 
Miami),  six  smaller  jurisdictions,  and 
nine  state  agencies. 

(2)  Nearly  three-quarters  of  the  40  big 
city  and  state  auto  tiieft  investigators 
contacted  reported  that  anti-theft  labels 
are  useful  in  helping  to  identify  and 
arrest  chop  shop  owners  and 
individuals  who  steal  or  traffic  in  stolen 
vehicles  and  parts. 

(3)  Nearly  two-thirds  of  investigators 
reported  that  labels  also  aid  in  the 
successful  prosecution  of  chop  shop 
operators  and  other  automobile  and 
parts  thieves. 

(4)  Investigators  reported  that  the 
most  serious  obstacle  to  making  more 
effective  use  of  the  labels  is  that  they  are 
easily  removed  and,  once  removed,  it  is 
impossible  to  prove  that  the  parts  are 
stolen  because  the  owner  cannot  be 
traced. 

(5)  Investigators  were  about  evenly 
divided  regarding  whether  anti-theft 


labels  deter  professionals  or  amateurs 
bom  stealing  or  stripping  cars. 

(6)  All  but  one  investigator  felt  that 
parts  marking  legislation  should  be 
extended  to  all  automobile  lines  and  to 
all  types  of  noncommercial  vehicles, 
especially  pickup  trucks. 

(7)  Investigators  suggested  that  parts 
marking  mi^t  be  more  effective  if:  (i) 
auto  theft  investigators  and  patrol 
officers  were  trained  more 
systematically  and  fi«quentiy  in  how  to 
investigate  label  removal  and  tampering; 
(ii)  legislation  in  every  state  made 
tampering  with  or  removing  labels  a 
felony;  and  (iii)  manufacturers  were 
required  to  stamp  VINs  on  the 
component  parts  rather  than  using 
removable  labels. 

(8)  Respondents  also  recommended 
providing  investigators  access  to 
ultraviolet  lights  with  which  to  detect 
counterfieit  labels  or  the  "footprints" 
that  most  anti-theft  labels  are  designed 
to  leave  if  removed. 

The  Department  of  Justice  plans  to 
consider  this  survey  prior  to  making  and 
providing  its  required  finding  to  DOT. 
Pwsons  interested  in  obtaining  a  copy  of 
the  survey  should  call  the  National' 
Criminal  Justice  Reference  Service  at  1- 
(800)  851-3420  and  request  Docmnent 
No.  NCJ  171693. 

Pursuant  to  the  grant  awarded  by  the 
Department  of  Justice,  the  contractor 
also  is  preparing  a  report  based  on  a 
cross-sectional  time  series  analysis  of 
national  auto  theft  data,  including  FBI 
reported  automobile  thefts,  R.J.  Polk, 
Inc's  data  on  car  registrations, 
supplemented  by  Census  statistics.  FBI 
Uniform  Crime  Reports,  and  the 
National  Household  Victimization 
Survey.  This  report  currentiy  is  being 
revised  to  incorporate  new  information 
provided  by  DOTT  and  should  be 
completed  no  later  than  the  end  of  1998. 
The  Department  of  Justice  plans  to 
consider  this  report  prior  to  making  and 
providing  its  required  finding  to  DOT. 

In  addition  to  the  report  being 
prepared  on  behalf  of  the  Department  of 
Justice.  DOT  also  conducted  studies 
addressing  the  effiectiveness  of  parts 
marking  which  the  Department  of 
Justice  will  consider  as  part  of  the 
record  for  its  findings.  In  1991,  the 
National  Highway  Traffic  Safety 
Administration  presented  a  report  to 
Congress  assessing  the  auto  theft 
problem  in  the  United  States  and 
evaluating  parts  marking.  Although 
evidence  of  the  effectiveness  of  parts 
marking  could  not  be  obtained  through 
statistical  analysis  of  theft  and  recovery 
rates  at  that  time,  DOT  nevertheless 
found  wide  support  in  1991  for  parts 
maiidng  in  the  law  enforcement 
community.  Investigators  believed  that 
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parts  marking  provided  them  with  a 
valuable  tool  fdf  detecting, 
apprehending,  and  prosecuting  thieves. 
After  considering  the  analyses,  surveys 
and  public  comments  obtained  during 
the  preparation  of  the  1991  report,  DOT 
recommended  that  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard  be 
continued  with  minor  changes. 

In  addition,  on  June  26. 1997.  DOT 
sought  information  concerning  the 
Federal  Motor  Vehicle  Theft  Prevention 
Standard  in  a  Federal  Register  Notice 
(62  FR  34494)  requesting  comments  on 
a  DOT  preliininary  report  entitled  "Auto 
Theft  and  Recovery;  Preliminary  Report 
on  the  Effects  of  the  Anti  Car  Theft  Act 
of  1992  and  the  Motor  Vehicle  Theft 
Law  Enforcement  Act  of  1984."  Persons 
interested  in  obtaining  a  copy  of  this 
report  should  contact  the  Docket 
Section,  Room  5111,  NASSIF  Building. 
400  Seventh  Street.  SW.  Washington, 
DC  20590,  and  refer  to  Docket  Number 
97-042;  Notice  1. 

According  to  DOT'S  June  26, 1997 
notice,  analyses  of  the  effectiveness  of 
parts  marking  in  "high  theft"  passenger 
car  lines  suggested  that  parts  marking 
has  benefits  in  reducing  theft  rates,  and 
at  times  in  increasing  recovery  rates. 
DOT  stated  that  these  benefits  seem  to 
exceed  the  cost  of  parts  marking.  DOT 
also  found  that  the  greatest  impact  of 
parts  marking  appears  to  occur  with 
chop  shops  and  "professional"  auto 
thieves.  While  more  vehicles  stolen  for 
export  are  being  recovered  according  to 
DOT.  the  number  recovered  was  too 
small  to  say  that  parts  marking  has 
helped  reduce  thefts  for  export  or 
recovery  of  these  vehicles.  (62  FR 
34496). 

Given  that  parts  marking  appears  to 
be  effective  in  currently  marked 
passenger  car  lines.  IX3t  believed  that 
there  was  no  reason  to  doubt  that  it  also 
could  have  benefits  for  other  passenger 
vehicles.  DOT  further  stated  that  it 
appears  that  parts  marking  and  other 
provisions  of  the  1984  Act  and  ACTA 
have  given  the  law  enforcement 
community  tools  they  can  use  to  deter 
thefts,  trace  stolen  vehicles  and  parts, 
and  apprehend  and  convict  thieves.  (62 
FR  34496-97). 

The  Department  of  Justice  plans  to 
utilize  these  reports  and  studies,  as  well 
as  any  comments  solicited  by  this  notice 
or  the  DOT  notice,  as  the  record  for  the 
finding  it  will  make  to  the  Secretary  of 
DOT  pursuant  to  49  U.S.C.  33103(c). 

Conunents  Sought 

The  Department  of  Justice  seeks 
pubUc  comment  on  whether  or  not 
appl)ring  the  Federal  Motor  Vehicle 
llieft  Prevention  Standard  to  the 
remaining  lines  of  passenger  motor 
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vehicles  (except  light  duty  trucks) 
substantially  inhibits  chop  shop 
operations  and  motor  vehicle  thefts.  In 
this  regard,  the  Department  of  Justice 
also  seeks  comments  concerning 
additional  costs,  effectiveness, 
competition,  and  available  alternative 
factors  associated  with  the  expansion  of 
the  Federal  Motor  Vehicle  Theft 
Prevention  Standard  to  the  remaining 
lines  of  passenger  motor  vehicles 
(except  light  duty  trucks). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  will  be  considered.  To  the 
extent  possible,  comments  filed  after  the 
closing  date  also  will  be  considered. 

Authority:  49  U.S.C.  33103. 
Dated:  August  25, 1998. 
James  K.  Robinson, 

Assistant  Attorney  Genera!. 

(FR  Doc.  98-24434  Filed  9-10-98;  8:45  am) 

SIUJNO  CODE  4410-14-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
poUcy,  28  CFR  §  50.7,  and  Section  122 
of  CERCLA,  42  U.S.C.  9622.  notice  is 
hereby  given  that  on  July  31. 1998.  a 
proposed  Consent  Decree  in  United 
States  V.  Crestwood  Development  et  al., 
Qv.  Action  No.  98-73313  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Michigan.  This 
Consent  Decree  represents  a  settlement 
of  claims  of  the  United  States  against: 

(1)  Crestwood  Development  Company, 

(2)  Ford  Motor  Company;  (3)  Indian 
Head  Industries.  Inc.  (f.k.a  Detroit 
Gasket  &  Manufacturing  Company);  (4) 
John  Denski;  (5)  Minnesota  KUning  & 
Manufacturing  Company;  (6)  Purolator 
Products  Company;  (7)  Stanley  Denski; 
(8)  TBG  Services,  Inc.;  (9)  TPI 
Petroleum,  Lie.  (f.k.a.  J.  Austin  Oil);  (10) 
Woolf  Aircraft  Products;  (11)  Charter 
Township  of  Canton;  (12)  City  of  Allen 
Park;  (13)  Qty  of  Garden  Qty;  (14)  Qty 
of  Inkster;  (15)  City  of  Livonia;  (16)  Qty 
of  Plymouth;  (17)  Qty  of  Romulus;  (18) 
City  of  Wayne;  (19)  City  of  Westland; 
and  (20)  County  of  Wayne  (collectively 
"Settling  Defendants"),  for 
reimbursement  of  response  costs  in 
connection  with  the  Nankin  Township 
Superfund  Site  ("Site")  pursuant  to  the 
Comprehensive  Enviroimiental 
Response.  Compensation  and  Liability 
Act.  42  U.S.C.  9601  et  seq. 

Under  this  settlement  with  the  United 
States.  Settling  Defendants,  will  pay 
$1,573,551.76.  plus  interest,  in 


reimbursement  of  response  costs 
inciirred  by  the  United  States  at  the  Site. 
In  addition.  Performing  Settling 
Defendants  (Minnesota  Mining  and 
Manufacturing  Company,  the  County  of 
Wayne  and  Crestwood  Development) 
will  submit  a  Remedial  Action  Plan 
("RAP")  to  the  Michigan  Department  of 
Environmental  Quality  ("MDEQ")  by 
February  1, 1999.  Upon  approval  of  the 
RAP  by  MDEQ,  the  Performing  Settling 
Defendants  will  implement  the  work 
outlined  in  the  RAP  by  the  dates 
specified  in  the  RAP. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  bom  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Conunents  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environmental  and  Natural  Resoiirces 
Division,  Department  of  Justice. 
Washington.  D.C.  20530,  and  should 
refer  to  United  States  v.  Crestwood 
Development,  et  al.,  D.J.  Ref.  90-11-2- 
1291. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Michigan,  Southern  Division,  211  West 
Fort  Street.  Suite  2300.  Detroit.  MI 
48226,  at  the  Region  5  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Street.  Chicago.  Illinois 
60604-3590.  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W..  4th  Floor, 
Washington.  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  bom  the  Consent  Decree  Library, 
1120  G  Street.  N.W..  4th  Floor, 
Washington.  D.C.  20005.  In  requesting  a 
copy  of  the  Consent  Decree,  please 
enclose  a  check  payable  to  the  Consent 
Decree  Library  in  the  amount  of  $9  (25 
cents  per  page  reproduction  cost)  for  a 
copy  of  the  Consent  Decree. 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  98-24447  Filed  9-10-48;  8:45  am] 
BIUMQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  and 
the  Resource  Conservation  and 
Recovery  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Joel  G.  Freeman,  et  al.. 
Case  No.  96  Qv.  2354  (CLB),  was  lodged 
on  August  31, 1998,  in  the  United  States 
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District  Court  for  the  Southern  District 
of  New  York. 

The  Consent  Decree  resolves  the 
United  States'  claim,  pursuant  to 
Section  107  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9607,  for 
response  costs  incurred  by  EPA  at  the 
Freeman  Industries  Superfund  Site  (the 
"Site"),  located  in  the  Town  of 
Tuckahoe,  Westchester  County,  New 
Yoric.  The  Consent  Decree  also  resolves 
the  United  States'  claim,  pursuant  to 
Section  3008  of  the  Resource 
Conservation  and  Recovery  Act 
("RGRA").  42  U.S.C.  6928.  for  injunctive 
relief  to  stop  the  storage  of  hazardous 
waste  at  the  Site  without  a  permit. 

Under  the  Consent  Decree,  the  United 
States  will  receive  $400,000  in 
reimbursement  of  response  costs.  In 
addition,  the  Qmsent  Decree  provides 
for  the  Defendants  to  finance  and 
perform  the  clean  up  of  hazardous  waste 
remaining  on  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiiral  Resoiuces  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Joel  G. 
Freeman,  et  al.,  DO]  Ref.  #90-11-2- 
1082. 

The  proposed  Consent  E>ecree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  in  New  YoA  City;  the 
Region  II  Office  of  the  Environmental 
Protection  Agency,  290  Broadway,  New 
York,  New  York;  and  at  the  Consent 
Decree  Library.  1120  G  Street.  NW..  3rd 
Flow,  Washington.  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy 
please  refer  to  the  referenced  case  and 
enclose  a  check  made  payable  to  the 
Consent  Decree  Library  in  the  amount  of 
$8.00  (25  cents  per  page  reproduction 
costs). 

Walker  B.Smith, 
Deputy  Section  Chief, 

Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division, 
U.S.  Department  of  Justice. 
(FR  Doc  98-24448  Filed  9-10-98;  8:45  am] 
■UMQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  Final  Consent 
Decree  in  United  States  v.  William  J. 
Hall,  et  al.,  Qvil  No.  2:97-0169-12 
(D.S.C.),  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
South  Carolina  on  July  20, 1998.  The 
proposed  Decree  concerns  alleged 
violations  of  sanctions  301(a)  and  404  of 
the  Qean  Water  Act,  33  U.S.C. 
§§  1311(a)  and  1344,  resulting  bom 
Defendants'  imauthorized  excavation, 
mechanized  land-clearing  and  filling 
activities  in  approximately  30.7  acres  of 
wetlands.  The  violations  occurred 
primarily  in  coimection  with 
Defendants'  construction  of  a  private, 
dirt  airstrip  for  personal  use  and  a 
hanger/equipment  storage  facility  in 
palustrine-forested  wetlands  near  the 
Town  of  Ravenel.  in  Charleston  Coimty. 
South  Carolina. 

The  proposed  Final  Consent  Decree 
would  require  the  payment  of  a 
$120,000  civil  penalty  and 
implementation  of  a  Corps-approved 
restoration  and  mitigation  plan.  The 
plan  would  provide  for  the  restoration.* 
enhancement  and  preservation  of  all  the 
impacted  wetlands  except  for 
approximately  6.0  acres  near  the  hanger 
building.  Additional  acreage  would  be 
preserved  in  mitigation  for  the 
imrestored  area. 

The  U.S.  Department  of  Justice  will 
receive  written  comments  relating  to  the 
proposed  Consent  Decree  for  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Comments 
should  be  addressed  to  R.  Emery  Clark, 
Assistant  United  States  Attorney. 
District  of  South  Carolina.  1441  Main 
Street.  Suite  500.  Columbia,  SC  29201, 
and  should  refer  to  United  States  v. 
William  J.  Hall,  et  al.,  Qvil  No.  2:97- 
0169-12  (D.S.C.). 

The  proposed  Final  Consent  Decree 
may  be  examined  at  the  Clerk's  Office, 
United  States  District  Coiut  for  the 
District  of  South  Carolina,  Charleston 
Division,  Hollings  Judicial  Center, 
Meeting  and  Broad  Streets,  Charleston, 
South  Carolina  29401. 
Leiilia  J.  Grishaw, 

Chief  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
(FR  Doc  9»-24449  Filed  9-10-98;  8:45  am] 
BtUMQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
f>ur8uant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  28  CFR  50.7  and 
Section  122  of  the  Comprehensive 
Response,  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  §9622,  the 
Department  of  Justice  gives  notice  that 
a  proposed  consent  decree  in  United 
States  V.  Harold  Shane,  et  al..  Civil  No. 
90-0102-C  (S.D.  Ohio),  was  lodged  with 
the  United  States  District  Court  for  the 
Southern  District  of  Ohio  on  August  28, 
1998,  pertaining  to  the  Arcanimi  Iron  k 
Metal  Superfund  Site  (the  "Site"). 
Arcanum,  Twin  Township,  Darke 
County.  Ohio.  The  proposed  consent 
decree  would  resolve  the  United  States' 
civil  claims  against  four  third-party  and 
fourth-party  defendants  named  in  this 
action. 

Under  the  proposed  consent  decree, 
three  settling  defendants,  alleged 
generators  who  were  not  named  in  the 
original  United  States'  1990  cost 
recovery  complaint,  will  be  obUgated  to 
perform  and  finance  a  $5.8  milUon 
remedy  at  the  Site,  pay  up  to  $150,000 
in  U.S.  EPA's  future  response  costs,  and 
reimburse  the  Superfund  for  $201,832  of 
the  United  States'  past  costs  of 
approximately  $3  million.  In  addition,  a 
fourth  de  minimis  settling  defendant, 
also  an  alleged  generator  not  named  in 
the  United  States'  complaint,  will  be 
obligated  to  pay  $53,842  to  the 
Superfund  in  reimbursement  of  the 
United  States'  past  costs  at  the  Site. 

The  Arcaniun  Iron  &  Metal  Site  is  a 
4.5  acre  parcel  of  land  that  operated  as 
a  battery  salvaging  and  reprocessing 
facility  fit>m  approximately  1964  to 
1982.  Site  activities  resulted  in 
contamination  of  soil,  surface  waters, 
structures  and  sediments  with  high 
levels  of  lead  and  other  hazardous 
substances.  In  addition,  large  volumes 
of  contaminated  plastic  and  rubber 
battery  casing  chips  accimiulated  at  the 
Site.  The  Site  will  be  remediated  under 
the  proposed  consent  decree.  The 
remedy  to  be  implemented  by  the  three 
settling  defendants  consists  of  the 
folloiving  actions:  (1)  Demolition  and 
decontamination  of  on-Site  structures; 
(2)  Excavation  and  treatment  of 
approximately  44,000  cubic  yards  of 
lead-contaminated  soil  and  4,000  cubic 
yards  of  battery  casing  chips;  (3) 
Excavation  and  treatment  of 
contaminated  sediment  on-Site;  (4) 
Backfilling  of  excavated  areas  with 
clean  soil  and  revegetation;  and  (5) 
Extensive  groundwater  monitoring. 
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The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Enviroimient  and  Natural 
Resource  Division,  United  States 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Harold  Shane  et  al..  Civil  No.  90- 
0102-C  (S.D.  Ohio),  and  DOJ  Reference 
No.  90-11-3-504.  Commenters  may 
request  an  opportimity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA,  42  U.S.C.§  6973(d). 

The  proposed  consent  decree  may  be 
examined  at:  (1)  the  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Ohio,  Federal  Building,  Room  602, 
200  W.  Second  St..  Dayton,  Ohio  45400 
(937-225-2910);  (2)  the  United  States 
Environmental  Protection  Agency 
(Region  5),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590  (contact 
Richard  Murawski  (312-886-6721)); 
and  (3)  the  U.S.  Department  of  Justice. 
Environment  and  Natural  Resources 
Division  Consent  Decree  Library,  1120  G 
Street.  NW.  4th  Floor.  Washington,  DC 
20005  (202-624-0892).  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW,  4th  Floor.  Washington.  DC  20005. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  DO]  Reference 
Number  and  enclose  a  check  in  the 
amount  of  $26.75  for  the  consent  decree 
only  (107  pages  at  25  cents  per  page 
reproduction  costs),  or  $72.25  for  the 
consent  decree  and  all  appendices  (289 
pages),  made  payable  to  the  Consent 
Decree  Library. 
Walker  B.  Smith. 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

IFR  Doc  9»-24435  Filed  »-10-98;  8:45  am] 
MUJNQ  COOE  441»-1S-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,553;  TA-W-34,553A] 

Carleton  Wooien  Miils,  Gardiner  and 
Winthrop,  ME;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EligibiUty  to  Apply  for 


Worker  Adjustment  Assistance  on  July 
22, 1998,  applicable  to  workers  of 
Carlton  Woolen  Mills  located  in 
Gardiner,  Maine.  The  notice  was 
published  in  the  Federal  Register  on 
August  7, 1998  (63  FR  42434). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  submitted  to  the 
Department  shows  that  worker 
separations  have  occurred  at  the 
Winthrop,  Maine  plant  of  the  subject 
firm.  The  workers  are  engaged  in 
employment  related  to  the  production  of 
woolen  fabric. 

The  intent  of  the  Department's 
certification  is  to  provide  coverage  to  all 
workers  of  the  subject  firm  adversely 
affected  by  increased  imports  of  woolen 
fabric.  Therefore,  the  Department  is 
amending  the  certification  to  expand 
coverage  to  workers  of  Carleton  Woolen 
Mills.  Winthrop.  Maine. 

The  amended  notice  applicable  to 
TA-W-34,  553  is  hereby  issued  as 
follows: 

All  workers  of  Carlton  Woolen  Mills, 
Gardiner.  Maine  (TA-W-34.553)  and 
Winthrop.  Maine  (TA-W-34.553A).  who 
became  totally  or  partially  separated  from 
employment  on  or  after  May  6, 1997  through 
July  22,  2000,  are  eligible  to  apply  for  worker 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

'signed  at  Washington,  D.C.  this  1st  day  of 
September  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-24484  Filed  9-10-98;  8:45  am] 

BILLING  COOE  4S10-M-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,943;  TA-W-33,943A1 

Carolyn  of  Virginia,  inc.;  Bristol,  VA; 
Paulette  Rot>es,  Division  of  Upson 
Brothers,  Inc.,  New  York,  NY;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  31, 1998,  appUcable  to  workers 
of  Carolyn  of  Virginia  Inc.  located  in 
Bristol,  Virginia.  The  notice  was 
published  in  the  Federal  Register  on 
December  12, 1997  (62  FR  65097). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 


for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  the  Paulette  Robes,  a 
division  of  Lipson  Brothers,  Inc.  in  New 
York,  New  York,  distributed  the 
garments  produced  by  Carolyn  of 
Virginia  Inc.,  which  is  a  subsidiary  of 
Paidette.  All  workers  of  Paulette  Robes 
were  separated  fitim  employment  as  a 
result  of  the  Carolyn  of  Virginia  plant 
closure. 

The  intent  of  the  Department's 
certification  is  to  provide  coverage  to  all 
workers  of  the  subject  firm  adversely 
affected  by  increased  imports  of  ladies' 
robes.  Therefore,  the  Department  is 
amending  the  certification  to  expand 
coverage  to  workers  of  Paulette  Robes,  a 
division  of  Lipson  Brothers,  Inc.  in  New 
York,  New  York. 

The  amended  notice  applicable  to 
TA-W-33,943  is  hereby  issued  as 
follows: 

All  workers  of  Carolyn  of  Virginia  Inc. , 
Bristol,  Virginia  (TA-W-33.943)  and  Paulette 
Robes,  Division  of  Lipson  Brothers,  Inc..  New 
York.  New  York  (TA-W-33.943A).  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  15. 1996 
throu^  October  31, 1999.  are  eligible  to 
apply  for  worker  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  31st  day  of 
August  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-24483  Filed  9-10-98;  8:45  am] 

BILUNO  COOE  4S10-30-M 


DEPARTMENTOF  LABOR 

Employment  and  Training 
Administration 


p-A^W-34,067] 

Duracell  North  Atlantic  Group,  A/K/A 
GP  Uttiium  Batteries,  WatertHiry,  CT; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Wortcer 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  February  2, 1998, 
applicable  to  workers  of  Duracell  North 
Atlantic  Group  located  in  Wateibury, 
Coimecticut.  "The  notice  was  published 
in  the  Federal  Register  on  March  16, 
1998  (63  FR  12831). 

At  die  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  rechargeable  batteries 
packs.  The  findings  show  that  on 
February  6, 1998,  the  subject  firm  was 
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purchased  by  Gold  Peak,  also  known  as 
GP  Batteries  (USA).  GP  Lithium 
Batteries  in  Waterbury  has  announced 
that  the  plant  is  closing  September  30, 
1998.  Some  of  the  workers  separated 
from  employment  at  the  Waterbury 
plant  will  have  had  their  wages  reported 
under  the  imemployment  insurance  (UI) 
tax  account  for  GP  Lithium  Batteries. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  Waterbury,  Connecticut  plant 
adversely  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  reflect  that 
Duracell  North  Atlantic  Group  is  und&r 
the  new  ownership  of  GP  Lithium 
Batteries. 

The  amended  notice  applicable  to 
TA-W-34,067  is  hereby  issued  as 
follows: 

All  workers  of  Duracell  North  Atlantic 
Group,  also  known  as  GP  Lithium  Batteries. 
Waterbury,  Connecticut  engaged  in 
employment  related  to  the  production  of 
rechargeable  battery  packs  who  became         ' 
totally  or  partially  separated  from 
employment  on  or  after  November  21. 1996 
throu^  February  2.  2000,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  31st  day  of 
August  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  98-24481  Filed  9-10-98;  8:45  am] 

BILLMO  COOE  4510-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,487;etai.] 

Halmode  Apparel,  Incorporated;  et  al.; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Wortcer 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  Jime 
24, 1998  applicable  to  all  workers  of 
Halmode  Apparel,  Incorporated  in  New 
Castle,  Virginia.  The  notice  was 
published  in  the  Federal  Register  on 
July  31, 1998  (63  FR  40935). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  fi'om  the  company  shows 
that  worker  separations  will  occur  at  the 
subject  firms'  Covington  and  Roanoke. 
Virginia  production  facilities  when  they 
close  in  October,  1998.  The  workers  are 


engaged  in  employment  related  to  the 
production  of  maternity  dresses  and 
nurses  uniforms. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  at  Halmode  Apparel, 
Incorporated,  Covington  and  Roanoke, 
Virginia. 

Tne  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Halmode  Apparel,  Incorporated 
adversely  affected  by  increased  imports. 

Hie  amended  notice  applicable  to 
TA-W-34,487  is  hereby  issued  as 
follows: 

All  workers  of  Halmode  Apparel. 
Incorporated,  New  Castle,  Virginia  (TA-W- 
34,487),  Covington,  Virginia  (TA-W- 
34.487B)  and  Roanoke,  Virginia  (TA-W- 
34. 487C)  who  became  totally  or  partially 
separated  firom  employment  on  or  after  April 
9. 1997  through  June  24.  2000  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  31st  day  of 
August.  1998. 

Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc  98-24482  Filed  9-10-98;  8:45  am] 

BtLUNQ  COOE  4Sie-«-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34.685] 

SietM  Automotive  North  America, 
Knoxville,  TN;  Notice  of  Revised 
Determination  on  Reopening 

On  July  30, 1998,  the  Department 
issued  a  Negative  Determination 
Regarding  EUgibility  to  apply  for  worker 
adjustment  assistance,  appUcable  to 
workers  and  former  workers  of  Siebe 
Automotive  North  America  in 
Knoxville,  Teimessee.  The  notice  will 
be  pubUshed  shortly  in  the  Federal 
Register. 

By  letter  of  August  11, 1998,  the 
company  requested  administrative 
reconsideration  regarding  the 
Department's  denial.  New  information 
provided  by  the  subject  firm  and 
confirmed  by  the  sole  customer  shows 
that  the  customer  is  using  a  different 
vendor  who  is  manufacturing  like  or 
directly  competitive  articles  in  Canada 
and  importing  the  finished  product  into 
the  U.S. 

Workers  at  the  subject  firm  are 
engaged  in  employment  related  to  the 
production  of  emission  gas  recirculating 
valves.  The  workers  are  not  separately 
identifiable  by  product  line. 

Sales,  production  and  employment  at 
the  Knoxville,  Tennessee  facility 


declined  during  the  relevant  time 
period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reopening,  I  conclude 
that  increased  imports  of  articles  like  or 
directly  competitive  with  emission  gas 
recirculating  valves,  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  Siebe 
Automotive  North  America  in 
Knoxville,  Tennessee.  In  accordance 
with  the  provisions  of  the  Act.  I  make 
the  following  certification: 

All  workers  of  Siebe  Automotive  North 
America  in  Knoxville,  Tennessee,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  June  12, 1997  are 
eligible  to  apply  for  worker  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  in  Washington.  D.C  this  27th  day 
of  August  1998. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  98-24479  Filed  9-10-98;  8:45  am] 

■LUNGCOOC  4$10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA^W-34,655| 

Tri  Americas,  Incorporated,  A/K/A  Try 
America,  Incorporated,  El  Paso,  TX; 
Notice  of  Revised  Determination  on 
Reopening 

On  August  25. 1998.  the  Department, 
on  its  own  motion,  reopened  its 
investigation  for  workers  and  former 
woiiiers  of  the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  July 
27, 1998,  because  the  "contributed 
Importantly"  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met  for  workers  at  the 
subject  firm.  The  workers  produced 
men's  high-end  denim  pants.  The  notice 
was  published  in  the  Federal  Register 
on  August  7, 1998  (63  FR  42433). 

New  information  presented  during  a 
NAFTA-TAA  petition  investigation 
(NAFTA-2524)  for  the  workers  of  the 
subject  firm  included  a  customer  survey 
conducted  by  the  Department  for  the 
time  period  relevant  to  the 
investigation.  The  survey  results  show 
that  a  major  declining  customer  of  the 
subject  firm  increased  import  purchases 
of  jeans  while  decreasing  purchases 
fit)m  the  subject  firm  from  1996  to  1997 
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and  in  January-June  1998  compared  to 
January-June  1997. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  iS 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
jeans  produced  by  the  subject  firm 
contributed  importantly  to  the  decline 
in  sales  and  to  the  total  or  partial 
separation  of  workers  of  the  subject 
finn.  In  accordance  with  the  provisions 
of  the  Trade  Act  of  1974, 1  make  the 
following  revised  determination: 

All  workers  of  Tri  Americas,  Incorporated, 
also  known  as  Try  America.  Incorporated,  El 
Paso,  Texas  who  became  totally  or  partially 
separated  from  employment  on  or  after  May 
27, 1997,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  D.C.  this  28th  day 
of  August  1998. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  98-24480  Filed  9-10-98;  8:45  ami 
MLUNQ  COOC  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  vsrith  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hoiuly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  locahties  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as-amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 


The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordfuice  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  appUcable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
pubhshed  herein,  and  which  are 
contained  in  the  Government  Printing 
OflSce  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimimi  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW,  Room  S-3014, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  nimiber  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 


Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 

MA980001  (Feb.  13. 1998)     - 

MA980002  (Feb.  13. 1998) 

MA980003  (Feb.  13, 1998) 

MA980007  (Feb.  13, 1998] 

MA980013  (Feb.  13. 1998) 

MA980017  (Feb.  13, 1998) 

MA980018  (Feb.  13, 1998) 

MA980019  (Feb.  13. 1998) 

MA980020  (Feb.  13. 1998) 

MA98O021  (Feb.  13. 1998) 
New  Jersey  "  

NJ980002  (Feb.  13. 1998) 
Rhode  Island 

RI980001  (Feb.  13. 1998) 

RI980002  (Feb.  13, 1998) 

RI980006  (Feb.  13, 1998) 


Volume  n 

Maryland 

MD980021  (Feb. 
Pennsylvania 

PA980001  (Feb. 

PA980002  (Feb. 

PA980003  (Feb. 

PA9800O4  (Feb. 

PA980007  (Feb. 

PA980009  (Feb. 

PA980011  (Feb. 

PA980017  (Feb. 

PA980018  (Feb. 

PA980019  (Feb. 

PA980020  (Feb. 

PA980027  (Feb. 

PA980029  (Feb. 

PA980035  (Feb. 

PA980038  (Feb. 

PA980042 (Feb. 

PA980052  (Feb. 

PA980054  (Feb. 

PA980060  (Feb. 

PA980063  (Feb. 
Virginia 

VA980008  (Feb. 

VA980025  (Feb. 

VA980053  (Feb. 


13, 1998) 

13. 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13, 1998) 
13. 1998) 
13, 1998) 
13, 1998) 
13. 1998) 
13, 1998) 
13, 1998) 
13. 1998) 
13, 1998) 
13. 1998) 
13. 1998) 
13. 1998) 
13. 1998) 
13. 1998) 
13. 1998) 
13. 1998)  ' 

13. 1998) 
13. 1998) 
13. 1998) 


Volume  in 

Florida 
FL980001  (Feb.  13, 1998) 
FL980009  (Feb.  13, 1998) 
FL980017  (Feb.  13, 1998) 
FL980032  (Feb.  13, 1998) 
FL9800g6  (Feb.  13. 1998) 

Volume  IV 

Illinois 

IL9800S8  (Feb.  13, 1998) 
Michigan 

MI980076  (Feb.  13, 1998) 

Volume  V 

Arkansas 
AR980003  (Feb.  13. 1998) 

Kansas 

KS980006  (Feb.  13. 1998) 
KS980007  (Feb.  13, 1998) 
KS980008  (Feb.  13, 1998) 
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KS980009  (Feb. 
KS980011  (Feb. 
KS980012  (Feb. 
KS980013  (Feb. 
KS980015  (Feb. 
KS980018  (Feb. 
KS980019 (Feb. 
KS980020  (Feb. 
KS980021  (Feb. 
KS980022  (Feb. 
KS980023  (Feb. 
KS980025  (Feb. 
KS980028 (Feb. 
KS980035 (Feb. 

Missouri 
MO980001  (Feb 
MO980002  (Feb 
MO980003  (Feb 
MC)980004  (Feb 
MO98000S  (Feb 
MO980006  (Feb. 
MO980007  (Feb. 
MO980008  (Feb 
MC)980009  (Feb 
^0980010  (Feb 
MO980013  (Feb 
MO980014  (Feb 
MO980015  (Feb 
MC)980020  (Feb 
MO980041  (Feb 
MO980042  (Feb 
MO980043  (Feb 
MO980047  (Feb 
MO980049  (Feb 
MO9800S0  (Feb. 
MO9a0051  (Feb. 
MO980052  (Feb. 
MO980053  (Feb. 
MO980054(Feb 
MO98005S  (Feb. 
MO980056  (Feb. 
MO9800S7  P'eb. 
MC)980058  (Feb. 
MO980059  (Feb. 
MO980060  (Feb. 
MO980062(Feb 
MO98e063  (Feb. 
MQ980064  (Feb. 
MO980065  (Feb. 
MO980066  (Feb. 
MOg80067  (Feb. 
MO980068  (Feb. 
MO960e69{Feb. 
MO980070  (Feb. 
MO980071  (Feb. 
MO980072  (Feb. 

Texas 
TX980014  (Feb. 

Volume  VI 

Colorado 
00980001  (Feb. 
CO980002  (Feb. 
GO980004  (Feb. 
CO980005  (Feb. 

00980006  (Feb. 

00980007  (Feb. 
CO980008  (Feb. 

00980009  (Feb. 

00980010  (Feb. 
CO980014  (Feb. 
00960018  (Feb. 
0O98002O  (Feb. 
CO980021  (Feb. 
00980023  (Feb. 
00980025  (Feb. 

Washington 


13, 1998) 
13. 1998) 
13. 1998) 
13, 1998) 
13, 1998) 
13. 1998) 
13. 1998) 
13. 1998] 
13, 1998) 
13, 1998] 
13, 1998) 
13. 1998] 
13. 1998) 
13, 1998) 

,  13, 1998) 

.13,1998)- 

13. 1998) 

13. 1998) 

13, 1998) 

13, 1998) 

13, 1998) 

13.1998) 

.  13. 1998) 

13.1998) 

13, 1998) 

13, 1998) 

13. 1998) 

.  13. 1998] 

.  13. 1998) 

.  13, 1998) 

.  13, 1998] 

.  13. 1998) 

.  13. 1998) 

.  13. 1998) 

.  13. 1998) 

.  13, 1998) 

.  13, 1998) 

.  13, 1998) 

.  13, 1998) 

.  13, 1998) 

.  13, 1998) 

.  13, 1998) 

.  13, 1998) 

.  13, 1998) 

.  13, 1998) 

.  13, 1998) 

.  13, 1998] 

13, 1998] 

13, 1998] 

13, 1998] 

.  13, 1998) 

13, 1998) 

,13.1998) 

13, 1998) 

13, 1998) 

13. 1998) 


13, 1998) 
13, 1998) 
13, 1998) 
13. 1998) 
13. 1998) 
13, 1998) 
13, 1998] 
13, 1998] 
13. 1998] 
13. 1998] 
13. 1998) 
13, 1998) 
13. 1998) 
13. 1998) 
13, 1998) 


WA980002  (Feb.  13, 1998) 
WA980004  (Feb.  13, 1998) 
WA980005  (Feb.  13, 1998) 
WA980010  (Feb.  13, 1998) 
Wyoming 
WY980023  (Feb.  13. 1998) 

Volume  Vn 

California 

CA980009  (Feb.  13. 1998] 
Nevada 

NV980001  (Feb.  13. 1998) 

NV980003  (Feb.  13. 1998) 

NV980005  (Feb.  13. 1998) 

NV980007  (Feb.  13. 1998) 

NV980009  (Feb.  13. 1998) 

General  Wage  Determination 
Publication 

Genend  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  docvunent  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Govenunent  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtry. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
editicm  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
<ieterminations  for  the  States  covered  by 
each  voluime.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  DO  This  3rd  day  of 
Septonber  1998. 
Cul  J.  Poleskey, 

Chief,  Branch  ofCtmstruction  Wage 
Determinations. 

[FR  Doc.  98-24269  Filed  9-10-98;  8:45  am] 
BIUJNO  CODE  4S1ft-27-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  follov\ring  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Qinchfield  Coal  Co. 

{Docket  No.  M-98-74-01 

Clinchfield  Coal  Company,  PO  Box 
4000.  Lebanon.  Virginia  24266  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75-1 710-1  (a)  (canopies  or  cabs; 
self-propelled  diesel-powered  and 
electric  face  equipment;  installation 
requirements)  to  its  Cherokee  Mine  (I.D. 
No.  44-06846)  located  in  Dickenson 
County.  Virginia.  The  petitioner 
proposes  to  operate  Joy  21SC  center- 
driven  shuttle  cars,  S&S  488  scoops. 
Long  Airdox  482  scoops,  and  Fletcher 
Roof  Ranger  bolting  machines  in  mining 
heights  less  tban  46  inches.  The 
petitioner  asserts  that  appfication  of  the 
standard  woidd  residt  in  a  diminution 
of  safety  to  miners. 

2.  The  Kedco,  Inc. 

[Docket  No.  M-98-75-01  __ 

The  Kedco.  Inc.  PO  Box  232,  Justice. 
West  Virginia  24857  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  No.  2 
Mme  (LD.  No.  4&-08019)  located  in 
Mingo  Coimty,  West  Virginia.  The 
petitioner  proposes  to  replace  a  padlock 
on  battery  plug  connectors  vrith  a 
threaded  ring  and  a  spring  loaded 
device  on  mobile  battery-powered 
machines  to  prevent  the  plug  connector 
from  accidentally  disengaging  while 
under  load.  The  petitioner  asserts  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  "would  the  mandatory 
standard. 

3.  Manna  Coal  Corporation 

(Docket  No.  M-9&-76-C1 

Manna  Coal  Corporation,  PO  Box 
1210,  Richlands,  Virginia  24641  has 
filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.1710-1 
(canopies  and  cabs;  self-propelled 
diesel-powered  and  electric  face 
equipment;  installation  requirements)  to 
its  Mine  No.  1  (I.D.  No.  44-04248) 
located  in  Buchanan  Coimty,  Virginia. 
The  petitioner  requests  a  modification 
of  the  stemdard  to  allow  self-propelled 
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electric  face  equipment  to  be  operated 
without  cabs  or  canopies  in  mining 
heights  less  than  48  inches.  The 
petitioner  asserts  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners. 

4.  Leeco,  Inc. 

[Docket  No.  M-98-77-C1 

Leeco.  Inc..  1374  Highway  192  East, 
London.  Kentucky  40741-3123  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1710-1  (canopies  and  cabs; 
self-propelled  diesel-powered  electric 
face  equipment;  installation 
requirements]  to  its  Mine  No.  68  (LD. 
No.  15-17497)  located  in  Perry  Coxmty, 
Kentucky.  The  petitioner  proposes  to 
operate  self-propelled  diesel-powered 
and  electric  face  equipment  without 
cabs  or  canopies.  The  petitioner  asserts 
that  application  of  the  standard  would 
result  in  a  diminution  of  safety  to  the 
miners. 

5.  Webster  County  Coal  Coq>. 

[Docket  No.  M-98-78-CI 

Webster  County  Coal  Corp.,  2668 
State  Route  120  East.  Providence. 
Kentucky  42450  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.901(a)  (protection  of  low-and 
medium-voltage  three-phase  circuits 
used  underground)  to  its  Dotiki  Mine 
(LD.  No.  15-02132)  located  in  Webster 
County,  Kentucky.  The  petitioner 
requests  a  modification  of  the  standard 
to  allow  an  alternative  method  for  the 
diesel  powered  generator  system.  The 
petitioner  proposes  to  have  the  neutral 
of  the  wye  configured  alternator  in 
series  between  it  and  the  frame  of  the 
generator  unit  with  a  480-volt  rated 
resistor  that  would  limit  phase-to-frame 
fault  current  to  0.5  continuous  ampere; 
to  have  the  neutral  of  the  secondary  side 
of  the  wye  configured  480/995-volt  step- 
up  transformer  in  series  between  it  and 
the  frame  of  the  generator  with  a  995- 
volt  rated  resistor  that  would  limit 
phase-to- fr^me  fault  current  to  0.5 
continuous  ampere;  to  have  the  480-volt 
rated  output  of  the  generator  equipped 
with  a  sensitive  groimd  fault  relay  set  to 
cause  the  circuit  breaker(s)  to  trip  and 
shut  down  the  diesel  engine  when  a 
phase-to- frame  fault  of  120  milliamperes 
occurs;  to  have  a  No.  1/0  A.W.G.  or 
larger  external  groimd  conductor  solidly 
connected  between  the  frame(s)  of  the 
diesel  generator  and  the  mining 
equipment  being  powered;  to  have  a 
type  SHD-GC  power  cable  from  the 
generator  to  the  equipment  with  a 
minimum  of  2,000-volt  rating,  and  an 
MSHA  accepted  flame-resistant  outer 
jacket;  to  have  shielded  cable  with 
strain  relief  extended  between  the 


generator  and  the  piece  of  equipment 
being  powered;  and  to  perform  a 
functional  test  of  the  groimd  fault  and 
ground  wire  monitor  systems  prior  to 
moving  each  piece  of  equipment  and 
upon  starting  the  diesel  generator.  The 
petitioner  states  that  the  generator 
system  would  not  be  operated  until 
MSHA  has  inspected  the  equipment  and 
determined  compliance;  that  all  circuits 
breaker  settings  would  be  adjusted  to 
provide  short-circuit  protection  and 
would  not  exceed  the  mAximum 
allowable  instantaneous  setting 
specified  in  30  CFR  75.601-1;  and  that 
all  qualified  persons  would  receive 
specific  "hands  on"  training  on  proper 
testing  procedures  prior  to  using  the 
diesel  generator  system;  and  that  the 
testing  procedures  would  be 
incorporated  in  the  Part  48  training 
plans  and  annual  refi^sher  training.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

6.  Mississippi  Potash,  Inc. 

[Docket  No.  M-98-05-M] 

Mississippi  Potash.  Inc.,  PO  Box  101. 
Carlsbad,  New  Mexico  88220  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  57.11050  (escapeways  and 
refuges)  to  its  Mississippi  Potash  West 
Mine  (LD.  No.  29-00175)  located  in 
Eddy  County.  New  Mexico.  The 
petitioner  proposes  to  use  a  refuge 
chamber  located  400  feet  from  the  shaft 
as  one  of  its  escapeways  in  the  event  of 
a  hoist  outage.  The  petitioner  states  that 
the  18.700  cubic  foot  refuge  chamber 
would  be  used  by  a  limited  number  of 
underground  maintenance  and 
production  employees  to  accomplish 
dead  work;  that  these  employees  would 
be  working  with  a  normal  mantrip  hoist 
operation;  and  that  the  refuge  chamber 
would  accommodate  45  employees  and 
would  be  used  as  an  alternate 
escapeway.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

7.  Colorado  Yule  Marble  Company 

(Docket  No.  M-9&-06-MI 

Colorado  Yule  Marble  Company,  2800 
Midland  Avenue,  #102,  Glenwood, 
Colorado  81601  has  filed  a  petition  to 
modify  the  application  of  30  CFR  49.2(f) 
(availability  of  mine  rescue  teams)  to  its 
Yule  Quarry  (LD.  No.  05-04438)  located 
in  Gunnison  County,  Colorado.  The 
petitioner  requests  a  modification  of  the 
standard  to  allow  the  use  of  the  San 
Juan  Mine  Rescue  Co-operative  rescue 
team  of  Ridgeway  located  2  to  3  hours 


ground  travel  time  from  the  mine  while 
3ieir  rescue  team  (Roaring  Fork  Mine 
Rescue  Co-operative)  is  being 
established.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov",  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances.  Mine  Safety 
and  Health  Administration.  4015 
Wilson  Boulevard.  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  13. 1998.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  September  1. 1998. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations, 
and  Variances. 
[FR  Doc.  98-24382  Filed  9-10-98;  8:45  am] 

BiLUNG  CODE  4510-«»-P 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Geosciences, 
Committee  of  Visitors;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  ' 

Name:  Advisory  Committee  for 
Geosciences  (1755). 

Date  and  Time:  September  30 — October  2. 
1998,  8:00  am  to  6:00  pm  each  day. 

Place:  Room  365,  National  Science 
Foundation,  4301  Wilson  Blvd..  Arlington, 
VA. 

Type  of  Meeting:  Part-Open  (see-Agenda, 
below). 

Contact  Person:  Dr.  Michael  R.  Reeve. 
Section  Head,  Ocean  Sciences  Division. 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  VA  22230.  Telephone 
(703)  306-1580. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (GOV)  review, 
including  program  evaluation.  GRPA 
assessments,  and  to  access  privileged 
materials. 

Agenda 

Qosed:  September  30  and  October  1, 8:00 
am  to  6:00  pm,  and  October  2  from  8:00  am 
to  12:00  noon — ^To  review  the  merit  review 
processes  covering  funding  decisions  made 
during  the  immediately  preceding  three  fiscal 
years  of  the  Ocean  Sciences  Research  Section 
program. 
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Open:  October  2, 1:00  pm  to  6:00  pm. — ^To 
assess  the  results  of  NSF  program 
investments  in  the  Division.  This  should 
involve  a  discussion  and  review  of  results 
focused  on  NSF  and  grantee  outputs  and 
related  outcomes  achieved  or  realized  during 
the  preceding  three  fiscal  years.  These  results 
may  be  based  on  NSF  grants  or  other 
investments  made  in  earlier  years. 

Reason  for  Qosing:  During  the  closed 
session,  the  Committee  will  be  reviewing 
proposals  that  include  privileged  intellectual 
property  and  personal  information  that  could 
harm  individuals  if  they  were  disclosed.  If 
discussions  were  open  to  the  public,  these 
matters  that  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act  would  be  improperly 
disclosed. 

Dated:  September  8. 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  9»-24427  Filed  9-10-98;  8:45  am] 
MUMQ  CODE  7SSS-01-M 


NATlOllAL  SKILL  STANDARDS 
BOARD 

Notice  of  Open  Meeting 

AGENCY:  National  Skill  Standards  Board. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  National  Skill  Standards 
Board  was  established  by  an  Act  of 
Congress,  the  National  Skill  Standards 
Act.  Title  V,  Pub.  L.  103-227.  The  27- 
member  National  Skill  Standards  Board 
serves  as  a  catalyst  for  the  development 
and  implementation  of  a  national 
system  of  voluntary  skill  standards  and 
certification  through  voluntary 
partnerships.  These  partnerships  will 
have  the  full  and  balanced  participation 
of  business,  industry,  labor,  education 
and  other  key  groups. 
TIME  AND  PLACE:  The  meeting  will  be 
held  &t>m  8:30  a.m.  to  approximately 
12:00  p.m.  on  Tuesday,  September  29. 
1998,  in  the  Grand  Ballroom  I  Room  of 
the  DoubleTree  Hotel  SeatUe  Airport 
located  at  18740  International 
Boulevard.  Seattle.  WA. 
agenda:  The  agenda  for  the  Board 
Meeting  will  include:  an  update  on  the 
Board's  Strategic  Plan;  reports  from  the 
Board's  committees;  presentations  from 
the  Voluntary  Partnerships — 
Manufacturing,  Installation  and  Repair 
(Manufacturing  Skill  Standards  Council) 
and  Retail  Trade,  Wholesale  Trade,  Real 
Estate  &  Personal  Services  (Sales  and 
Services);  and  reports  from  Convening 
Groups  representing  the  following 
industry  clusters:  Business  & 
Administrative  Services;  Construction; 
Education  and  Training;  Finance  & 
Training;  Restaurants,  Lodging, 
Hospitsdity  &  Tourism,  and  Amusement 


&  Recreation;  and  Telecommunications, 

Computers,  Arts  &  Entertainment,  and 

Information. 

PUBUC  PARTICIPATION:  The  meeting  is 

open  to  the  public.  Seating  is  limited 

and  will  be  available  on  a  first-come, 

first-served  basis.  (Seats  will  be  reserved 

for  the  media.)  If  special 

accommodations  are  needed  contact  Pat 

Warfield  at  (202)  254-8628  extension 

24. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Marshall.  Director  of  Operations 

at  (202)  254-8628  extension  13. 

Signed  in  Washington,  DC,  this  4th  day  of 
September,  1998. 

EdieWest, 

Executive  Director,  National  Skill  Standards 
Board. 

(FR  Doc.  98-24485  Filed  9-10-98;  8:45  am] 

BtLUNO  CODE  4S10-2»-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-317  and  5fr-3iq 

Baltimore  Gas  and  Electric  Company; 
Notice  of  Withdrawsri  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Baltimore  Gas  and 
Electric  Company  (the  hcensee)  to 
withdraw  its  July  26, 1996.  application 
for  proposed  amendment  to  Facility 
Operating  License  Nos.  DPR-53  and 
DPR-69  for  the  Calvert  Cliffs  Nuclear 
Power  Plant,  Unit  Nos.  1  and  2  ,  located 
in  Lusby,  Maryland. 

The  proposed  amendment  would 
have  revised  the  operating  licenses  to 
allow  the  repair  of  defected  steam 
generator  ^bes  by  electrosleeving. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  ~ 
the  Federal  Register  on  August  14, 1996 
(61  FR  42276).  However,  by  letter  dated 
August  20, 1998,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  26, 1996,  and  the 
licensee's  letter  dated  August  20, 1998, 
which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC. 
and  at  the  local  public  docxunent  room 
located  at  the  Calvert  County  Library, 
Prince  Frederick.  Maryland  20678. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  September  1998. 


For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  Dromerick, 

Senior  Project  Manager,  Project  Directorate 
l-l.  Division  of  Reactor  Projects— I/II,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  98-24459  Filed  9-10-98;  8:45  am] 

BILUNQ  COOe  7S0O-O1-P 


NUCLEAR  REGULATORY 
COMMISSION 


[Docket  No.  50-003] 

Consolidated  Edison  Company;  Indian 
Point  Nuclear  Generating  Station  Unit; 
Notice  of  Public  Meeting 

The  NRC  will  conduct  a  public 
meeting  at  Cortlandt  Town  Hall.  1 
Heady  Street,  Cortiandt  Manor.  New 
York,  on  October  7, 1998,  to  discuss 
plans  developed  by  Consolidated 
Edison  Company  (Con  Edison)  to 
decommission  the  Indian  Point  Nuclear 
Generating  Station  Unit  1.  The  Indian 
Point  Station,  located  in  Buchanan.  New 
York,  includes  the  permanently 
shutdown  Unit  1  and  two  operating 
imits.  Units  2  and  Unit  3.  Unit  2  is 
operated  by  Consolidated  Edison 
Company,  and  Unit  3  by  New  York 
Power  Authority.  The  meeting  is 
scheduled  for  7:00-9:30  p.m,  and  will 
be  chtured  by  New  York  State 
Assemblywoman  Sondra  Galef.  The 
public  meeting  is  being  held  pursuant  to 
the  NRC's  regulations  in  10  CFR 
50.82(a)(4)  regarding  the  requirements 
for  the  submission  of  a  post-shutdown 
decommissioning  activities  report 
(PSDAR)  by  the  licensee  following 
permanent  cessation  of  operation  and 
the  holding  of  a  public  meeting  by  the 
NRC  on  the  PSDAR.  Con  Edison 
submitted  a  decommissioning  plan, 
which  was  approved  by  the  NRC  in 
January  1996,  prior  to  die  rule  change 
promulgated  at  31  Federal  Register 
39301  (July  29. 1996),  requiring  a 
PSDAR.  Decommissioning  plans 
approved  prior  to  the  revision  are 
considered  to  meet  the  requirement  for 
a  PSDAR  and  are  subject  to  the  revised 
regulations,  including  the  requirement 
for  a  public  meeting.  The  meeting  will 
include  a  short  presentation  by  the  NRC 
staff  on  the  decommissioning  process 
and  NRC  programs  for  monitoring 
decommissioning  activities  with 
attention  being  given  to  the  licensee's 
decommissioning  plans.  Tliere  wrill  be  a 
presentation  by  Consolidated  Edison 
Company  on  planned  decommissioning 
activities,  and  there  will  be  an 
opportunity  for  members  of  the  public 
to  ask  questions  of  NRC  staff  and  Con 
Edison  representatives  and  make 
comments  on  the  plaimed  activities. 
The  meeting  will  be  transcribed. 
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Con  Edison's  decommissioning  plan 
provides  a  short  discussion  of  the  plant 
history,  a  description  of  the  unit's 
radiological  conditions,  and  a 
description  and  schedule  of  planned 
decommissioning  activities.  This 
decommissioning  plan  and  the  NRC's 
safety  evaluation  associated  with  the 
plan  is  available  for  public  inspection  at 
the  White  Plains  Public  Library,  100 
Martie  Avenue.  White  Plains,  NY  10601. 
For  more  information  contact  John  L. 
Minns,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regvdatory 
Commission,  Washington,  DC  20555- 
0001;  telephone  301-415-3166. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  September  1998. 

For  The  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Regulatory  Regulation. 
(FR  Doc.  98-24462  Filed  9-10-98;  8:45  am] 
BiuMO  cooe  7sa»-oi-r 


NUCLEAR  REGULATORY 
COMMISSION 

pockMNo.SO-MS] 

Maine  Yankee  Atomic  Power  Company, 
Maine  Yankee  Atomic  Power  Station; 
Exemption 

I 

Maine  Yankee  Atomic  Power 
Company  (MYAPCo  or  the  licensee)  is 
the  holder  of  Facility  Operating  License 
No.  DPR-36,  which  authorizes 
possession  of  Maine  Yankee  Atomic 
Power  Station  (Maine  Yankee).  The 
license  provides,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 
or  the  Commission)  now  or  hereafter  in 
effect.  The  facility  is  a  pressurized-water 
reactor  (PWR)  located  on  the  Ucensee's 
site  in  Lincoln  County,  Maine.  On 
August  7, 1997,  the  licensee  submitted 
written  certifications  to  the  Commission 
that  it  had  decided  to  permanently  cease 
operations  at  Maine  Yankee  and  that  all 
fuel  had  been  permanently  removed 
from  the  reactor.  In  accordance  with  10 
cm  50.82(a)(2),  upon  docketing  of  the 
certifications  contained  in  the  letter  of 
August  7, 1997,  the  facility  operating 
license  no  longer  authorizes  MYAPCo  to 
operate  the  reactor  or  to  place  fuel  in  the 
reactor  vessel. 


n 

Section  50.54(q)  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR 
50.54(q))  requires  power  reactor 
licensees  to  follow  and  maintain  in 
effect  emergency  plans  that  meet  the 
standards  of  10  CFR  50.47(b)  and  the 
requirements  of  Appendix  E  to  10  CFR 
Part  50. 

Pursuant  to  10  CFR  50.12(a),  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  firom  the 
requirements  of  the  regulations  that  are 
(1)  authorized  by  law,  will  not  present 
an  undue  risk  to  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security  and  (2) 
present  special  circumstances.  Special 
circumstances  exist  when  application  of 
the  regulation  in  the  particular 
circumstance  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  imderlying 
purpose  of  the  rule  (10  CFR 
50.12(a)(2)(ii)).  The  underlying  purpose 
of  Section  50.54(q)  is  to  ensure  licensees 
follow  and  maintain  in  effect  emergency 
plans  that  provide  reasonable  assurance 
that  adequate  protective  measures  can 
and  will  be  taken  in  the  event  of  an 
emergency  at  a  nuclear  reactor.  Sections 
50.47(b)  and  (c)  outline  the  planning 
standards  and  size  of  Emergency 
Planning  Zones,  respectively,  that  are  to 
be  considered  in  emergency  plans  and 
Appendix  E  to  10  CFR  Part  50  identifies 
the  information  that  must  be  included 
in  emergency  plans. 

m 

By  letter  dated  November  6, 1997,  the 
licensee  requested  exemptions  from 
certain  requirements  of  10  CFR  50.54(q), 
10  CFR  50.47(b)  and  (c),  and  Appendix 
E  to  Part  50;  the  licensee  also  made 
available  a  draft  copy  of  the  Maine 
Yankee  Defueled  Emergency  Plan  (DEP) 
to  assist  the  staff  in  its  review  of  the 
exemption  request.  The  exemptions 
would  allow  Maine  Yankee  to 
discontinue  certain  aspects  of  offsite 
planning  and  reduce  the  scope  of  onsite 
emergency  planning.  The  licensee  stated 
that  the  remaining  requirements  of  10 
CFR  50.54(q),  10  CFR  50.47(b)  and  (c). 
and  Appendix  E  to  Part  50  will  be 
addressed  in  the  DEP.  The  licensee 
plans  to  implement  the  DEP  wdthout 
NRC  review  and  approval.  Under  the 
provisions  of  §  50.54(q),  when  a  change 
to  an  emergency  plan  is  made,  the  staff 
evaluates  that  change  against  the  bases 
for  commitments  made  in  the  plan  to 
determine  whether  there  is  a  decrease  in 
effectiveness.  It  is  not  a  decrease  in 
effectiveness  if  the  reduction  in  the 
commitment  is  commensurate  with  a 


reduction  in  the  bases  for  that 
commitment.  In  this  instance,  the  staff 
has  determined  that  there  has  been  a 
reduction  in  the  bases  that  require 
offsite  emergency  planning.  The  revised 
DEP  will  be  reviewed  by  the  NRC  after 
implementation.  By  letter  dated  March 
25, 1998,  the  licensee  submitted  the 
Emergency  Action  Levels  that  it 
proposes  to  use  with  the  Defueled 
Emergency  Plan.  By  letter  dated  June  29, 
1998,  the  licensee  submitted  additional 
information  that  revised  the  exemption 
request.  By  letters  dated  January  20, 
May  15,  and  June  18, 1998.  MYAPCo 
submitted  the  results  of  an  assessment 
of  the  Maine  Yankee  spent  fuel  heatup 
in  the  absence  of  water  in  the  spent  fuel 
pool.  By  letters  dated  July  9  and  August 
5. 1998,  the  licensee  provided  the 
results  of  radiological  analyses 
applicable  to  Maine  Yankee  in  the 
permanently  shutdown  condition. 
The  Ucensee  stated  that  special 
circimistances  are  present  at  Maine 
Yankee  because  (1)  application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
imderlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule,  (2)  compliance 
would  result  in  imdue  hardship  or  other 
costs  that  are  significantly  in  excess  of 
those  contemplated  when  the  regulation 
was  adopted,  or  are  significantly  in 
excess  of  those  incurred  by  others  in 
sinailar  circumstances,  and  (3)  there  is  a 
material  circiunstance  present,  that  was 
not  considered  when  the  regulation  was 
adopted,  for  which  it  would  be  in  the 
public  interest  to  grant  an  exemption. 

With  the  plant  in  a  permanently 
shutdown  and  defueled  condition,  the 
applicable  design-basis  accidents  are 
limited  to  a  fuel  handling  incident, 
spent  fuel  cask  drop,  and  radioactive 
Uquid  waste  system  leak  and  failure. 
The  calculated  maximum  offsite  dose 
fit>m  these  postulated  releases  is  less 
than  the  U.S.  Environmental  Protection 
Agency  (EPA)  Protective  Action  Guides 
(PAGs).  The  licensee  also  estimated 
that,  by  March  1998,  a  beyond-design- 
basis  event,  involving  fuel  damage 
(caused  by  a  loss  of  spent  fuel  pool 
water  and  a  subsequent  overheating  of 
the  stored  fuel)  and  the  release  of 
radioactive  materials  sufficient  to 
exceed  EPA  PAGs  at  the  site  boundary 
is  not  credible. 

Revision  14  to  the  Maine  Yankee 
Defueled  Safety  Analysis  Report  (DSAR) 
includes  revised  analyses  of  postulated 
accidents  at  Maine  Yankee  in  its 
permanently  shutdown  status.  Chapter  5 
of  the  DSAR  describes  the  radiological 
consequences  of  accidents  that  could 
release  radioactive  materials  and  the 
consequences  of  a  spent  fuel  pool 


Federal  Register /Vol.  63.  No.  176 /Friday.  September  11,  1998 /Notices 


48769 


draindown  event.  The  staff  reviewed  the 
licensee's  analyses,  as  modified  in 
Ucensee  submittals  dated  July  9  and 
August  5, 1998.  to  determine  whether 
the  radiological  impact  of  these  events 
would  require  an  o^te  emergency 
plan. 

Decontamination  of  systems  during 
decommissioning  and  dismantlement 
operations  will  generate  significant 
quantities  of  radioactive  waste  in  the 
form  of  contaminated  demineralizer 
resins.  The  Ucensee  has  postulated  a 
bounding  accident  for  the  release  of 
radioactivity:  the  dropping  of  a  highly 
loaded  spent  resin  liner  within  the  low- 
level-waste  storage  building  (LLWSB). 
resulting  in  the  liner  Cailure  and  a 
release  of  a  fraction  of  its  radioactive 
materials  in  an  airborne  cloud.  The 
analysis  indicates  that  an  individual  at 
the  exclusion  area  boimdary  (EAB) 
could  receive  up  to  0.11  rem  total 
effective  dose  equivalent  (TEDE)  from 
this  event. 

The  licensee  stated  that  this  event  was 
considered  to  have  higher  offsite 
consequences  than  the  mishandling  of 
resin  during  resin  liner  filling  and 
dewatering  operations  since  these 
activities  are  performed  in  containment. 
Hold-up  and  confinement  of  radioactive 
materials  in  a  containment  that  is 
isolated  would  significantly  decrease 
the  potential  for  offsite  release.  In 
addition,  the  Ucensee  committed  in  the 
DSAR  to  estabUsh  administrative 
controls  to  ensure  that  calculated  ofCsite 
doses  from  potential  decommissioning 
accidents  do  not  exceed  those 
calculated  for  a  spent  resin  cask  drop 
accident. 

The  Ucensee  did  not  postulate  a  fire 
concurrent  with  the  resin  tnishnnHling 
event  owing  to  the  low  flammabiUty  of 
the  resin  itself  and  the  absence  of 
flammable  material  in  the  LLWSB. 
However,  the  analysis  did  assume  that 
1.0  percent  of  the  radioactivity  in  the 
liner  became  airborne  diuing  the  event. 
This  assumption  is  the  same  fi^ction  of 
material  expected  to  be  released  by  a 
fire,  and  is  consistent  with  the  release 
fractions  Usted  in  Schedule  C  to  10  CFR 
30.72  for  mixed  fission  and  corrosion 
products.  The  calculational  methods 
and  assumptions  used  in  this  analysis 
are  acceptable  to  the  staff. 

Wet  storage  of  spent  fuel  possesses 
inherently  large  safety  margins  because 
of  the  simpUdty  and  robustness  of  the 
spent  fuel  pool  design.  The  design  basis 
includes  the  abiUty  to  withstand  an 
earthquake  and  to  retain  sufficient  water 
to  adequately  cool  and  shield  the  stored 
spent  fiiel.  Specifically,  in  the  DSAR. 
the  Ucensee  states  that  the  spent  fiiel 
pool  structure  is  designed  to  Seismic 
Qass  I  requirements  and  is  capable  of 


performing  its  intended  safety  function 
under  the  Ucensee's  design-basis 
hypothetical  earthquake  with  a  0.1-g 
peak  ground  acceleration.  The  pool  has 
6-foot  reinforced-concrete  walls  and 
floor  with  a  V4-inch  steel  liner.  To  add 
to  the  robustness  of  the  design,  the  pool 
is  founded  on  bedrock  and  is  embedded 
12.5  feet  below  grade  level,  which  is  at 
the  20  foot,  1  inch  elevation.  Since  the 
analyses  used  in  designing  the 
captAiiUty  of  structures,  systems,  and 
components  (SSCs)  to  perform  their 
safety  function  imder  a  hypothetical 
earthquake  have  significant  margin  in 
them,  it  is  expected  that  an  SSC  built  to 
withstand  the  hypothetical  design-basis 
earthquake  actually  will  be  able  to 
withstand  a  larger  earthquake.  Thus,  the 
loss  of  coolant  fit>m  the  Maine  Yankee 
spent  fuel  pool,  which  partially  or 
completely  imcovers  the  fuel,  is  a 
beyond-design-basis  event  with  a  very 
low  probability  of  occurrence. 

In  a  letter  dated  May  15, 1998,  the 
Ucensee  submitted  analyses  for  a 
complete  loss  of  inventory  and  several 
partial  loss-of-inventory  events  within 
the  spent  foel  pool  That  analysis 
showed  that  a  partial  draindown  was 
more  severe  than  a  complete  draindown 
for  the  Ucensee's  plant.  For  this  case, 
only  5.5  feet  of  the  active  fuel  is  covered 
by  water.  The  Ucensee  calculated  that  it 
would  take  30  hours  for  the  cladding  to 
heat  up  to  827  °C.  However,  the  staff 
reviewed  the  calculations  and 
determined  that  the  bounding  scenario 
would  be  one  with  the  active  fuel  totaUy 
tmcovered  and  water  blocking  the 
assembly  lower  inlet  so  that  no  natural 
circulation  flowpath  exists.  The  staff 
calculated  that,  for  this  case,  as  of 
August  1, 1998,  it  would  take 
approximately  10  hours  for  the  hottest 
location  in  the  highest  power  assembly 
to  reach  900  "C.  "The  heatup  time  was 
calctilated  assimiing  an  adiabatic  heatup 
of  a  fuel  rod  and  using  conservative 
decay  heat  assumptions.  An  adiabatic 
heatup  is  defined  as  one  in  which  all 
heat  generated  is  retained  in  the  system, 
with  no  heat  loss  to  the  surroimdings. 
This  definition  corresponds  to  a 
physical  situation  in  which  the  ^>ent 
fuel  pool  water  is  lost,  no  cooling 
mechanism  is  available,  and  the  fuel  is 
surroimded  by  a  perfect  insulator.  The 
staff  considers  that  this  scenario  would 
be  bounding  for  any  loss-of-inventory 
scenario  since  any  other  scenario  vrauld 
have  some  heat  removal  from  the 
assembly  and  a  longer  heatup  time. 
Consequently,  the  staff  determined  that, 
in  view  of  the  low  likelihood  of  the 
bounding  scenario,  and  the  time  elapsed 
since  the  shutdown  of  Ae  fadUty.  there 
would  be  suffidmt  time  for  mitigative 


actions  and,  if  necessary,  offsite 
protective  measiires  to  be  initiated  after 
a  postulated  loss  of  water  and  before  a 
postidated  release  of  radioactivity 
resulting  from  spent  fuel  overheating. 

In  the  event  that  spent  fuel  pool  water 
inventory  is  lost  more  gradually  through 
the  method  discussed  above  or  through 
some  other  means,  such  as  a  siphon  or 
liner  leak,  plant  personnel  have  various 
methods  for  detecting  the  loss  of 
inventory.  The  staff  reviewed  these 
methods,  which  include  indicators  to 
alert  and  assist  in  identifying  any  loss 
of  coolant  inventory.  The  design 
indudes  a  low  coolant  level  indicator 
and  an  area  radiation  monitor,  both  of 
which  alarm  in  the  control  room. 
Although  not  credited  for  acddent 
mitigation,  these  alarms  provide 
methods  to  alert  the  operators  to  a  loss- 
of-inventory  event.  In  the  DSAR,  the 
Ucensee  also  states  that  there  are  several 
sources  of  makeup  water  to  the  spent 
fuel  pool.  Among  these  sources  are  the 
normal  sources  of  makeup  water  from 
the  refueling  water  storage  tank,  ~ 

demineraUzer  water  from  the  primary 
water  storage  tank,  emergency  sources 
frt>m  the  fire  water  system,  and  potable 
water  from  the  town  of  Wiscasset  water 
supply  system.  On  the  basis  of 
indicators  and  alarms  available  to  plant 
personnel  and  the  availabiUty  of 
makeup  sources  to  restore  a  gradual  loss 
of  coolant,  the  staff  finds  it  reasonable 
to  expect  that  fuel  uncovery  as  a  result 
of  a  gradual  loss  of  coolant  scenario  is 
highly  unlikely. 

Although  the  event  is  imlikely.  the 
Ucensee  evaluated  the  dose 
consequences  of  both  partial  and 
complete  spent  foel  pool  draindown. 
Water  and  the  concrete  pool  structure 
provide  radiation  shielcUng  on  the  sides 
of  the  pool.  However,  water  alone 
accounts  for  most  of  the  shielding  above 
the  spent  foel.  A  loss  of  shielding  above 
the  fuel  could  increase  the  radiation 
levels  at  the  exclusion  area  boundary 
(EAB)  due  to  the  scattering  of  gamma 
rays  streaming  up  out  of  the  pool.  The 
Ucensee  postulated  a  partial  pool 
draindown  event  resulting  from  a  break 
in  the  pool  cooling  system  piping, 
concurrent  with  a  failure  of  the 
associated  anti-syphon  device.  The 
Ucensee  asstmied  that  additional  pool 
water  was  lost  through  pool  boiling  for 
the  foUoMring  four  days  before  effective 
corrective  actions  could  be  taken  to 
reestablish  adequate  pool  water  level. 
The  Ucensee  calciilated  that  the  dose 
rate  was  0.00076  rem  per  hour  at  the 
EAB.  In  addition  the  Ucensee  calculated 
the  postulated  offsite  dose  rates  in  the 
event  of  a  cmnplete  draindown  of  the 
spent  foel  pool  (a  beyond-design-basis 
event).  Assuming  <Hily  one  year  of 
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radioactive  decay  and  a  site  boundary 
distance  of  610  meters,  the  complete 
draindown  resulted  in  a  postulated  dose 
rate  of  0.01  rem  per  hour.  The  licensee's 
calculated  dose  rate  indicates  it  would 
take  4.1  days  for  this  event  to  exceed  the 
EPA  early-phase  PAG  of  1  rem. 

The  Stan  concludes  that  the  licensee's 
request  for  an  exemption  from  certain 
requirements  of  10  CFR  50.54(q).  10 
CFR  50.47(b)  and  (c),  and  Appendix  E 
to  Part  50  is  acceptable  in  view  of  the 
greatly  reduced  offsite  radiological 
consequences  associated  with  the 
current  plant  status.  The  staff  finds  that 
the  postulated  dose  to  the  general  public 
from  any  reasonably  conceivable 
accident  would  not  exceed  EPA  PAGs 
and,  for  the  bounding  accident,  the 
length  of  time  available  gives 
confidence  that  ofiisite  measures  for  the 
public  could  be  taken  vnthout 
preplanning.  The  staff  finds  acceptable 
the  licensee's  commitment  in  the  DSAR 
to  establish  administrative  controls  to 
ensure  that  calculated  offsite  doses  from 
potential  decommissioning  accidents  do 
not  exceed  those  determined  for  a  spent 
resin  cask  drop  accident.  Therefore,  the 
staff  concludes  that  the  requirement  that 
emergency  plans  meet  all  of  the 
standards  of  10  CFR  S0.47(b)  and  all  of 
the  requirements  of  Appendix  E  to  Part 
50  is  not  now  warranted  at  Maine 
Yankee  and  an  exemption  from  the 
requirements  for  offsite  emergency 
planning  is  acceptable. 

IV 

The  NRG  staff  has  completed  its 
review  of  the  licensee's  request  for  an 
exemption  from  the  requirements  of  10 
CFR  50.47(c)(2)  and  from  the 
requirements  of  10  CFR  50.54(q),  that 
emergency  plans  must  meet  all  of  the 
standards  of  10  CFR  50.47(b)  and  all  the 
requirements  of  Appendix  E  to  10  CFR 
part  50.  The  standards  of  10  CFR 
50.47(b)  and  the  requirements  of 
Appendix  E  to  10  CFR  part  50  that 
remain  in  effect  are  Usted  in  Attachment 
n  to  the  licensee's  letter  dated  June  29, 
1998.  On  the  basis  of  its  review,  the 
NRC  staff  finds  that  the  postulated  dose 
to  the  general  public  from  any 
reasonably  conceivable  accident  would 
not  exceed  EPA  PAGs  and,  for  the 
bounding  accident,  the  length  of  time 
available  provides  confidence  that 
ofiisite  measures  for  the  pubUc  could  be 
taken  without  preplanning.  The 
analyses  submitted  by  the  licensee  are 
consistent  with  the  commitment  made 
in  its  DSAR,  which  stated  that  any 
decommissioning  activities  will  be 
analyzed  and  administrative  controls 
will  be  established  to  ensure  that  the 
calculated  offsite  doses  do  not  exceed 
those  determined  for  the  spent  resin 


cask  drop  accident.  The  staff  finds  the 
exemption  from  two  requirements,  10 
CFR  50.47(b)(9)  and  10  CFR  50 
Appendix  E.IV.A.4,  acceptable  on  the 
basis  of  the  Ucensee's  commitment  to 
continue  to  maintain  capabiUties  for 
dose  assessment  and  personnel 
equivalent  to  those  described  in  section 
7.0  of  the  draft  Defueled  Emergency 
Plan  provided  in  Attachment  fil  to  the 
licensee's  letter  dated  November  6, 
1997.  The  information  developed  from 
the  capability  would  be  used  to 
determine  whether  offsite  measures  for 
the  general  public  would  be 
appropriate.  Maine  Yankee  will 
continue  to  maintain  an  onsite 
emergency  preparedness  organization 
capable  of  responding  to  the 
consequences  of  radiological  events  still 
possible  at  the  site.  Thus,  the 
underlying  purpose  of  the  regulations 
will  not  be  adversely  affected  by 
eliminating  of&ite  emergency  plaiming 
activities  or  reducing  the  scope  of  onsite 
emergency  planning. 

For  the  foregoing  reasons,  the 
Commission  has  determined  that, 
pursuant  to  10  CFR  50.12,  elimination 
of  offsite  emergency  planning  activities 
will  not  present  an  imdue  risk  to  public 
health  and  safety  and  is  consistent  with 
common  defense  and  security.  Fiuther, 
special  circumstances  are  present  as 
stated  in  10  CFR  50.12(a)(ii).  Pursuant  to 
10  CFR  51.32,  the  Commission  has 
determined  that  this  exemption  will  not 
have  a  significant  effect  on  tbe  quality 
of  the  human  environment  (63  FR 
43968,  August  17. 1998). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  CoUiiis. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  9S-24461  Filed  9-10-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  Nos.  50-280  and  50-281] 

In  the  Matter  of  Virginia  Electric  and 
Power  Company  Surry  Power  Station, 
Unit  Nos.  1  and  2;  Exemption 

The  Virginia  Electric  and  Power 
Company  (VEPCO,  the  licensee)  is  the 
holder  of  Facility  Operating  License 
Nos.  DPR-32  and  DPR-37.  which 
authorize  operation  of  the  Surry  Power 
SUtion  (SPS).  Unit  Nos.  1  and  2.  The 
licenses  provide,  among  other  things, 
that  the  Ucensee  is  subject  to  all  rules, 


regulations,  and  ordera  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  focdlity  consists  of  two 
pressurized-water  reactors  at  the 
licensee's  site  located  in  Surry  County. 
Virginia. 

n 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  Section  20.1703. 
"Use  of  individual  respiratory 
protection  equipment"  requires  in 
subsection  (a)(1)  that  "  *  *  *  the 
licensee  shall  use  only  respiratory 
protection  equipment  that  is  tested  and 
certified  or  had  certification  extended 
by  the  National  Institute  for 
Occupational  Safety  and  Health/Mine 
Safety  and  Health  Administration 
(NIOSH/MSHA)."  Further,  10  CFR 
20.1703(c)  requires  that  "the  licensee 
shall  use  as  emergency  devices  only 
respiratory  protection  equipment  that 
has  been  specifically  certified  or  had 
certification  extended  for  emergency  use 
by  NIOSH/MSHA."  and  10  CFR  Part  20. 
Appendix  A.  Protection  Factors  for 
Respirators.  Footnote  d.2  (d).  states  that 
'•  *  *  •  the  protection  factors  apply  for 
atmosphere-supplying  respiratora  only 
when  supplied  with  adequate  respirable 
air.  Respirable  air  shall  be  provided  of 
the  quality  and  quantity  required  in 
accordance  with  NIOSH/MSHA 
certification  (described  in  30  CFR  part 
11).  Oxygen  and  air  shall  not  be  used  in 
the  same  apparatus."  By  letter  dated 
March  3, 1998.  as  supplemented  May  5, 
1998.  the  licensee  requested  an 
exemption  from  certain  requirements  of 
10  CFR  20.1703(a)(1).  10  CFR  20.1703(c) 
and  10  CFR  Part  20.  Appendix  A, 
Footnote  d.2  (d). 

Piusuant  to  10  CFR  20.2301,  the 
Commission  may,  upon  application  by  a 
licensee  or  upon  its  own  initiative,  grant 
an  exemption  from  the  requirements  of 
the  regulations  in  Part  20  if  it 
determines  that  the  exemption  is 
authorized  by  law  and  would  not  result 
in  tmdue  hazard  to  life  or  property. 

m 

The  SPS  1&2  containments  are 
designed  to  be  maintained  at 
subatmospheric  pressure  during  power 
operations.  The  containment  pressure 
can  range  from  9.0  to  11.0  pounds  per 
square  inch  absolute  (psia).  This 
containment  environment  could 
potentially  impact  personnel  safety  due 
to  reduced  pressure  and  resulting 
oxygen  deficiency.  Such  environment 
requires  the  use  of  a  Self-Contained 
Breathing  Apparatus  (SCBA)  with 
enriched  oxygen  breathing  gas.  The 
licensee  initially  purchased  Mine  Safety 
Appliances.  Inc.  (MSA)  Model  401 
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open-circuit,  dual-purpose,  pressure- 
demand  SCBAs  constructed  of  brass 
components  which  were  originally 
intended  for  use  with  compressed  air. 
The  licensee  qualified  the  Model  401 
cylinders  for  use  with  35%  oxygen/65% 
nitrogen  following  the 
recommendations  of  the  Compressed 
Gas  Association's  Pamphlet  G-10, 
Recommended  Procedures  for  Changes 
of  Gas  Service  for  Compressed  Gas 
Cylindera,  which  established 
procedures  to  utilize  these  devices  with 
an  enriched  oxygen  mixtiue.  The 
licensee  is  currently  using  these  SCBAs 
with  35%  oxygen/65%  nitrogen  instead 
of  compressed  air.  The  MSA  Model  401 
SCBA  has  received  the  NIOSH/MSHA 
certification  for  use  with  compressed 
air,  but  has  not  been  tested  for  35% 
enriched  oxygen  applications.  Using 
these  SCBAs  without  the  NIOSH/MSHA 
certification  covering  such  applications 
requires  an  exemption  from  10  CFR 
20.1703(a)(1),  10  CFR  20.1703(c)  and  10 
CFR  Part  20,  Appendix  A,  Protection 
Factore  for  Respirators.  Footnote  d.2.(d). 

IV 

Pursuant  to  10  CFR  20.1703(a)(2). 
SCBAs  that  have  not  been  tested  or 
certified  or  for  which  certification  has 
not  been  extended  by  NIOSH/MSHA 
require  a  demonstration  by  testing  or 
reliable  test  information  that  the 
material  and  performance 
characteristics  of  the  equipment  are 
capable  of  providing  the  proposed 
degree  of  protection  imder  anticipated 
conditions  of  use.  VEPCO  contracted 
with  National  Aeronautic  and  Space 
Administration's  (NASA)  White  Sand 
Test  Facility  (WSTF)  and  Lawrence 
Livermore  National  Laboratory  (LLNL) 
to  conduct  appUcable  oxygen 
compatibility  testing.  WS'IT  evaluated 
the  compatibility  of  the  MSA  Custom 
4500  SCBA  (testing  of  the  model  "MSA 
Custom  4500"  envelops  the  lower 
pressure  applications  of  models  "MSA 
Ultralite"  and  "Model  401")  with  an 
oxygen-enriched  breathing  gas  mixture. 
Based  on  these  evaluations,  the  Ucensee 
concluded  that  compatibility  exists 
provided  (1)  all  hydrocarbon 
contamination  is  removed,  (2)  the 
SCBAs  are  maintained  so  as  to  preclude 
the  introduction  of  hydrocarbon 
contamination,  and  (3)  the  temperature 
of  the  system  does  not  exceed  135"  F 
when  the  regulator  is  first  activated. 
LLNL  also  concluded  that  an  MSA 
Custom  4500,  equipped  with  the 
interchangeable  silicone  facepiece, 
meets  the  National  Fire  Protection 
Association  Flame  and  Heat  Test 
reqiurements  whether  operated  with 
35%  oxygen/65%  nitrogen  breathing  gas 
mixture  or  with  compressed  air. 


The  licensee  has  indicated  that  the 
above  conditions  are  met  as  follows:  (1) 
the  MSA  repair  guidance  which  is 
followed  stipulates  that  no 
hydrocarbon-based  compounds  are  to  be 
used  within  the  pressure  boundary 
during  maintenance,  (2)  the  SCBAs  are 
stored  and  repaired  in  clean,  dry 
locations  free  of  chemical 
contamination,  (3)  containment  average 
temperature,  required  by  Technical 
Specification,  is  less  than  or  equal  to 
1250F  at  SPS  1&2,  and  (4)  under  VEPCO 
procedural  guidance,  SCBAs  using  35% 
oxygen/65%  nitrogen  breathing  gas 
mixttire  are  equipped  with  a  silicone 
facepiece.  VEPCO  has  also  stated  that  it 
has  over  20  yeara  of  actual  safe 
operating  experience  using  SCBAs  with 
35%  oxygen/65%  nitrogen  mixture  with 
no  incidents  of  oxygen-induced  failure 
or  eqmpment  maintenance  problems 
associated  with  the  enriched  oxygen 
operation. 

The  combination  of  the  existing 
NIOSH/MSHA  cerUficaUon  of  the 
SCBAs  (with  compressed  air),  the 
testing  of  the  SCBA  with  the  enriched 
oxygen-nitrogen  mixture  conducted  for 
VEPCO  by  NASA  and  LLNL.  and 
VEPCO's  safe  use  history  constitutes  an 
adequate  basis  for  granting  the 
requested  exemption  to  permit  the  use 
of  MSA  SCBAs  Model  401,  Custom  4500 
and  Ultralite  with  35%  oxygen-65% 
nitrogen  breathing  air  mixture  in  the 
sub-atmospheric  containments  of  SPS, 
Units  1  and  2. 


Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
20.2301,  the  requested  exemption  is 
authorized  by  law,  and  will  not  result  in 
undue  hazard  to  life  or  property. 
Therefore,  the  Commission  hereby 
grants  the  requested  exemption  from  the 
requirements  of  10  CFR  20.1703(a)(1), 
10  CFR  20.1703(c)  and  10  CFR  Part  20, 
Appendix  A,  Footnote  d.2.(d),  for  Surry 
Power  Station,  Unit  1  and  Unit  2, 
provided  VEPCO  uses  SCBAs  identified 
and  meeting  the  formal  testing  outlined 
above  and  follows  the  above  described 
conditions. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (63  FR  45097). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  RockviUe,  Maryland,  this  3rd  day 
of  Septemlwr  1998. 


F(v  the  Nuclear  Regulatory  Cbmmission. 
Samuri  J.  Collint, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  98-24460  Filed  9-10-98;  8:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

Use  of  PRA  in  Plant-Specific  Reactor 
Regulatory  Activities:  Final  Regulatory 
Guide  and  Standard  Review  Plan 
Section:  Avaiiaiaiiity 

The  Nuclear  Regulatory  Commission 
has  issued  three  new  guides  in  its 
Regulatory  Guide  Series,  along  with  two 
conforming  sections  of  the  Standard 
Review  Plan.  The  gtiides  are  Regulatory 
Guide  1.175,  "An  Approach  for  Plant- 
Specific,  Risk-Informed, 
Decisionmaking:  Inservice  Testing"; 
Regulatory  Guide  1.176,  "An  Approach 
for  Plant-Specific,  Risk-Informed 
Decisionmaking:  Graded  Quality 
Assurance";  and  Regulatory  Guide 
1.177,  "An  Approadi  for  Plant-Specific, 
Risk-Informed  Decisionmaking: 
Technical  Specifications."  The  revised 
sections  of  NUREG-0800.  "Standard 
Review  Plan,"  are  Chapter  3.9.7. 
"Standard  Review  Plan  for  Risk- 
Informed  Decisionmaking:  Inservice 
Testing,"  and  Chapter  16.1,  "Standard 
Review  Plan  for  Risk-Informed 
Decisionmaking:  Technical 
Specifications."  Together  with 
Regulatory  Guide  1.174,  "An  Approach 
for  Using  ProbabiUstic  Risk  Assessment 
in  Risk-hiformed  Decisions  on  Plant- 
Specific  Changes  to  the  Licensing 
Basis,"  and  the  accompanying  Chapter 
19  of  the  Standard  Review  P\an,  "Use  of 
Probabilistic  Risk  Assessment  in  Plant- 
Specific,  Risk-Informed 
Decisionmaking:  General  Guidance," 
these  documents  provide  the  basic 
framework  for  an  acceptable  approach 
for  use  by  power  reactor  licensees  in 
preparing  proposab  for  plant-specific 
changes  to  their  licensing  bases  using 
risk  information  as  a  partial  basis. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commissicm,  Washington,  DC  20555. 

Single  copies  of  regulatory  guides, 
both  active  and  draft,  may  be  obtained 
bee  of  charge  by  writing  the 
Reproduction  and  Distribution  Services 
Section.  OQO,  USNRC,  Washington.  DC 
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20555-0001;  or  by  fax  to  (301) 415- 
2289;  or  by  email  to  GRWl®NRC.GOV. 
The  SRP  sections  of  NUREG-0800  may 
be  purchased  from  the  U.S.  Government 
Printing  Office.  P.O.  Box  37082, 
Washington.  DC  20402-9328  (telephone 
(202)  512-2249).  Active  guides  may  be 
purchased  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS.  5285  Port 
Royal  Road,  Springfield,  VA  22161. 
NTIS  also  sells  single  copies  of  NUREG- 
series  documents.  Copies  of  regulatory 
guides  and  the  Standard  Review  Plan 
sections  are  available  for  inspection  or 
copying  for  a  fee  bom  the  NRC  Public 
Dociunent  Room  at  2120  L  Street  NW., 
Washington,  DC;  the  PDR's  mailing 
address  is  Mail  Stop  LL-6,  Washington, 
DC  20555;  telephone  (202)  634-3273; 
fax  (202)  634-3343.  Regulatory  guides 
are  not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

Background 

On  August  16, 1995,  the  Commission 
published  in  the  Federal  Register  a  final 
pohcy  statement  on  the  Use  of 
Probabilistic  Risk  Assessment  Methods 
in  Nuclear  Regulatory  Activities  (60  PR 
42622).  The  policy  statement  included 
the  following  policy  regarding  expanded 
NRCuseofPRA: 

•  The  use  of  PRA  technology  should 
be  increased  in  all  regulatory  matters  to 
the  extent  supported  by  the  state  of  the 
art  in  PRA  methods  and  data  and  in  a 
manner  that  complements  the  NRC's 
deterministic  approach  and  supports  the 
NRC's  traditional  defense-in-depth 
philosophy. 

•  PRA  and  associated  analyses  (e.g., 
sensitivity  studies,  uncertainty  analyses, 
and  importance  measures)  should  be 
used  in  regulatory  matters,  where 
practical  within  the  bounds  of  the  state 
of  the  art,  to  reduce  uimecessary 
conservatism  associated  with  ciurent 
regulatory  requirements,  regulatory 
guides,  license  commitments,  and  staff 
practices.  Where  appropriate,  PRA 
should  be  used  to  support  proposals  for 
additional  regulatory  requirements  in 
accordance  with  10  CFR  50.109  (Backfit 
Rule).  Appropriate  procedures  for 
including  PRA  in  the  process  for 
changing  regulatory  requirements 
should  be  developed  and  followed.  It  is, 
of  course,  understood  that  the  intent  of 
this  policy  is  that  existing  rules  and 
regulations  shall  be  comphed  with 
unless  these  rules  and  regulations  are 
revised. 

•  PRA  evaluations  in  support  of 
regulatory  decisions  should  be  as 
realistic  as  practicable  and  appropriate 


supporting  data  should  be  publicly 
available  for  review. 

•  The  Commission's  safety  goals  for 
nuclear  power  plants  and  subsidiary 
ntmierical  objectives  are  to  be  tised  with 
appropriate  consideration  of 
uncertainties  in  making  regulatory 
judgments  on  the  need  for  proposing 
and  backfitting  new  generic 
requirements  on  nuclear  power  plant 
licensees. 

It  was  the  Conunission's  intent  that 
implementation  of  this  policy  statement 
would  improve  the  regulatory  process  in 
three  areas: 

1.  Enhancement  iSi  safety 
decisionmaking  by  the  use  of  PRA 
insights, 

2.  More  efficient  use  of  agency 
resources,  and 

3.  Reduction  in  imnecessary  burdens 
on  licensees. 

In  parallel  with  the  development  of 
Commission  policy  on  uses  of  risk 
assessment  methods,  the  NRC 
developed  an  agency-wide 
implementation  plan  for  application  of 
probabilistic  risk  assessment  insights 
within  the  regulatory  process  (SECY- 
95-079).  This  implementation  plan 
included  tasks  to  develop  the  series  of 
regulatory  guides  that  is  the  subject  of 
this  notice.  In  Jime  1997.  the  regulatory 
guides  and  SRP  sections  were  issued  in 
draft  for  public  conunent.  A  discussion 
of  the  comments  received  and  their 
disposition,  as  well  as  SECY-95-079. 
may  be  obtained  from  the  NRC  Public 
Dociunent  Room  at  2120  L  Street  NW., 
Washington.  DC;  the  PDR's  mailing 
address  is  Mail  Stop  LL-6.  Washington. 
DC  20555;  telephone  (202)  634-3273; 
fax  (202)  634-3343.  (5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  August  1998. 

For  the  Nuclear  Regulatory  Commission. 

Marganst  V.  Federline, 

Deputy  Director,  O^ce  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  98-24458  Filed  9-10-98;  8:45  am] 

BILUNQ  C006  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Issuance  of  Final  Design 
Approval  and  Final  Safety  Evaluation 
Report  Westinghouse  Electric 
Company  AP600  Standard  Design 

The  U.S.  Nuclear  Regulatory 
Commission  has  issued  a  final  design 
approval  (FDA)  to  Westinghouse 
Electric  Company  for  the  AP600 
standard  design  pursuant  to  10  CFR  Part 
52.  Appendix  O.  This  FDA  allows  the 
AP600  standard  design  to  be  referenced 
in  an  application  for  a  construction 


permit  or  operating  license  under  10 
CFR  Part  50.  or  an  application  for  a 
combined  license  under  10  CFR  Part  52. 
In  addition,  the  Commission  has  issued 
the  Final  Safety  Evaluation  Report 
(FSER)  that  supports  issuance  of  the 
FDA. 

Issuance  of  this  FDA  signifies 
completion  of  the  technical  review 
phase  of  the  application  for  certification 
of  the  AP600  design  imder  Subpart  B  of 
10  CFR  Part  52.  The  NRC  staff 
performed  its  technical  review  of  the 
AP600  Standard  Safety  Analysis  Report. 
Probabilistic  Risk  Assessment,  and  Tier 
1  Material  in  accordance  with  the 
standards  for  review  of  design 
certification  applications  set  forth  in  10 
CFR  52.48  that  were  applicable  and 
technically  relevant  to  the  AP600  design 
or  were  modified  by  the  exemptions 
identified  in  Section  1.6  of  the  NRC's 
FSER  (NUREG-1512). 

On  the  basis  of  its  evaluation  and 
independent  analyses,  as  described  in 
the  FSER.  the  NRC  staff  concludes  that 
Westinghouse's  application  for  design 
certification  meets  the  applicable 
portions  of  10  CFR  52.47  and  the  review 
standards  set  forth  above.  In  addition, 
the  AP600  design  is  ready  for  the 
rulemaking  phase,  subject  to  satisfactory 
completion  of  the  Enclosure  2  AP600 
design  control  doounent  (DCD). 
Therefore,  the  NRC  staff  and  Advisory 
Conmiittee  on  Reactor  Safeguards  wiU 
utilize  the  AP600  DCD  and  will  rely  on 
it  in  the  rulemaking  phase  of  the  design 
certification  review  process  pursuant  to 
10  CFR  52.51. 

A  copy  of  the  AP600  FSER  and  FDA 
have  been  placed  in  the  NRC's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.  Washington.  DC 
20037,  for  review  and  copying  by 
interested  persons. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay, 

Director,  Standardization  Project  Directorate, 
Division  of  Rector  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc  98-24457  Filed  9-10-98;  8:45  am] 
WLUNO  CODE  7590-41-P 


PANAMA  CANAL  COMMISSION 

Agency  Infonnation  Collection 
Activities  Under  0MB  Review 

AGENCY:  Panama  Canal  Commission 
ACTION:  Notice 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13. 109  Stat.  163).  the  Panama 
Canal  Commission  hereby  gives  notice  it 
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has  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  a  Paperwork 
Reduction  Act  Submission  (OMB  83-1) 
for  an  extension  of  a  currently  approved 
collection  of  information  entitled 
"Procurement-Related  Forms  and 
Contract  Clauses."  OMB  No.  3207-0007. 
In  accordance  with  sec.  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
the  Commission  published  a  notice  in 
^the  Federal  Register  [63  FR  33419,  June 
18, 1998]  requesting  comment  on  this 
proposed  collection.  The  comment 
period  ended  August  17, 1998.  The 
.Commission  received  no  comments  in 
response  to  that  notice. 
DATES:  Written  comments  on  this 
proposed  action  regarding  the  collection 
of  information  must  be  submitted  by 
October  13, 1998. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Edward  H. 
Clarke,  Desk  Officer  for  Panama  Canal 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Room  10202,  New 
Executive  Building,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Huff,  Office  of  the  Secretary, 
Panama  Canal  Commission,  202-634- 
6441. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  Federal  agencies 
must  obtain  approval  bom  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  Collection  of  information  is 
defined  in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c).  Section  3507(a)(1)(D)  of  the 
Paperwork  Reduction  Act  of  1995 
requires  Federal  agencies  to  provide  a 
notice  in  the  Federal  Register  stating 
the  agency  has  made  such  submission 
and  setting  forth  the  following 
information: 
Title:  Procurement-Related  Forms  and 

Contract  Clauses. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  "fbe  information  requested 
is  authorized  by  the  Panama  Canal 
Commission  Acquisition  Regulation, 
codified  at  48  Code  of  Federal 
Regulations  Chapter  35.  The 
information  is  needed  to  procure 
supplies,  services,  and  construction 
required  by  the  Panama  Canal 
Commission  for  the  operation  and 
maintenance  of  the  Panama  Canal. 

On  September  15, 1982,  the  Panama 
Canal  Commission  submitted  to  OMB  a 
request  for  approval  of  the  forms  used 
by  the  Commission  in  connection  with 
the  procurement  of  supplies,  services, 
and  construction  required  by  the 
Panama  Canal  Conmiission  for  the 


operation  and  maintenance  of  the 
Panama  Canal.  OMB  approved  this 
collection  for  use  through  September  30^ 
1985,  and  assigned  it  OMB  No.  3207- 
0007.  On  August  30, 1985,  the 
Commission  requested  extension  of  the 
expiration  date  of  the  collection  of 
information  designated  Procurement- 
Related  Forms  through  September  30, 
1988.  Prior  to  the  expiration,  the 
Commission  requested  another 
extension  and  received  approval 
through  December  1992.  On  October  7, 
1992,  the  Commission  submitted  to 
OMB  for  approval  the  collection 
"Procurement-Related  Forms  and 
Contract  Clauses."  OMB  approved  the 
collection  through  October  31, 1995.  On 
July  12, 1995,  the  Commission 
submitted  a  request  for  revision  of  this 
collection  and  received  approval 
through  August  31, 1998.  "The  forms  are 
used  to  furnish  the  information  required 
by  solicitation  provisions  or  contract 
clauses. 

Total  Annual  Reporting  Burden 
Hours:  19,853. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
69,092. 

Estimated  Total  Hours  per  Response: 
30  minutes. 

Affected  Public:  Business  or  other  for- 
profit. 

Jacinto  Wong,^ 

Chief  Information  Officer.  Senior  Official  for 
Information  Resources  Management. 
[FR  Doc.  98-24428  Filed  9-10-98;  8:45  am] 

BILUNO  CODE  M40-04-P 


POSTAL  SERVICE 

Notice  of  Visit  to  Facilities 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  of  visit. 

SUMMARY:  Arrangements  have  been 
made  for  members  of  the  Commission 
and  certain  advisory  staff  members  to 
tour  operations  and  discuss  postal 
issues  with  the  following  organizations 
in  the  Minneapolis,  Miimesota  area: 
Scovill  Press;  Deluxe  Corporation; 
Northwest  Airlines;  MacKay  Envelope; 
Fingerhut  Corporation;  Gage  Lettershop; 
the  Billy  Graham  Evangelistic 
Association.  Additionally,  the 
Commission  will  tour  the  Postmark 
America  store  operated  by  the  Postal 
Service.  Infonnation  obtained  during 
the  visit  will  assist  Commissioners  and 
staff  in  the  execution  of  their  duties. 
DATES:  The  visit  has  been  scheduled  for 
September  14-16, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Sharfinan,  General  Counsel, 
Postal  Rate  Commission,  Suite  300, 


1333  H  Street,  NW.,  Washington,  DC 
20268-0001,  (202)  789-6820. 

Dated:  September  8, 1998. 
Margaret  P.  Crenshaw, 
Secretary. 

(FR  Doc.  98-24486  Filed  9-10-98;  8:45  am) 
MIXING  CODE  mO-FW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-13986] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Bogen  Communications 
International,  Inc.,  Common  Stock, 
$.001  Par  Value;  Redeemable  Warrants 
to  Purchase  One  Share  of  Common 
Stocig 

September  4, 1998. 

Bogen  Commimications  International. 
Inc.  ("Company")  has  filed  an 
application  with  the  Securities  and 
Ebcchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  securities  ("Securities")  from 
listing  and  registration  on  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange"). 

The  reasons  cited  in  the  appfication 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

The  Company's  Common  Stock  began 
trading  on  the  National  Market  System 
of  the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq  NMS")  at  the  opening  of 
business  on  August  5, 1998,  and 
concurrently  therewith,  the  Securities 
were  suspended  firom  trading  on  the 
Amex.'  "The  Company  seeks  to 
withdraw  the  Securities  bora  listing  on 
the  Amex  because  it  believes  that  there 
will  be  increased  liquidity  by  listing  the 
Securities  on  the  Nasdaq  NMS. 

The  Company  has  compUed  with  Rule 
18  of  the  Amex  by  provicUng  the  Amex 
with  a  certified  copy  of  the  Unanimous 
Written  Consent  of  the  Executive 
Committee  on  the  Board  of  Directors  of 
the  Company  authorizing  the 
withdrawal  of  its  Seciuities  bom  listing 
on  the  Amex. 

The  Exchange  has  informed  the 
Company  that  it  has  no  objection  to  the 


>  The  Company's  Securities,  Common  Stock  and 
Warrants,  are  listed  on  the  Nasdaq.  Telephone 
conversation  between  Thomas  R.  Weinberger, 
McOermott.  Will  &  Emery,  and  Terri  L.  Evans, 
Attorney,  Division  of  Market  Regulation. 
Commission,  on  August  27, 1998. 
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withdrawal  of  the  Company's  Secvirities 
from  listinc  on  the  Amex. 

This  application  relates  solely  to  the 
withdrawal  from  listing  of  the 
Company's  Securities  from  Amex  and 
has  no  effect  upon  the  continued  listing 
of  the  Company's  Securities  on  the 
Nasdaq  NMS. 

By  reason  of  Section  12(g)  of  the  Act, 
as  amended,  and  the  rules  and 
regulations  of  the  Commission 
promulgated  thereunder,  the  Company 
shall  continue  to  be  obligated  to  file 
reports  under  Section  13  of  the  Act. 

Any  interested  person  may,  on  or 
before  September  28, 1998,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The     _ 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc.  98-24426  Filed  9-10-98;  8:45  ami 
BILUNO  COOC  a010-«1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-13437] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (The  Source  Information 
Management  Company,  Common 
Stock.  $0.01  Par  Value) 

September  4, 1998. 

The  Source  Information  Management 
Company  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereimder,  to  withdiaw  the  above 
specified  security  ("Security")  bom 
listing  and  registration  on  the  Boston 
Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Company's  Security  was 
included  on  the  National  Market  System 


of  the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq  NMS")  at  the  opening  of 
"business  on  June  12, 1998.  As  a  result, 
the  Company  considered  the  increased 
likelihood  of  market  inefficiencies,  the 
administrative  inconvenience  and 
associated  costs  of  satisfying  the 
requirements  of  more  than  one  exchange 
or  maii^et,  and  the  requirement  of  the 
Nasdaq  NMS  that  the  Company  take  all 
steps  necessary  to  withdraw  its  Security 
from  listing  on  the  Exchange,  in  making 
the  decision  to  withdraw  its  Security 
from  listing  and  registration  on  the  BSE. 

The  Company  has  complied  with  the 
rules  of  the  Exdiange  by  filing  a 
certified  copy  of  the  resolution  adopted 
by  the  Company's  Board  of  Directors 
authorizing  the  withdrawal  of  its 
Security  from  fisting  and  registration  on 
the  Exdiange  and  by  setting  forth  in 
detail  to  the  Exchange  the  reasons  for 
such  proposed  withdrawal,  and  the  facts 
in  support  thereof. 

By  letter  dated  June  8. 1998.  the 
Exchange  informed  the  Company  that  it 
would  not  object  to  the  withdrawal  of 
the  Company's  Seciuity  bom  listing  and 
registration  on  the  BSE. 

The  withdrawal  from  listing  of  the 
Company's  Security  from  the  BSE  shall 
have  no  effect  upon  the  continued 
listing  of  the  Security  on  the  Nasdaq. 

By  reason  of  Section  12(g)  of  the  Act 
and  the  rules  thereunder,  the  Company 
shall  continue  to  be  obligated  to  file 
reports  under  Section  13  of  the  Act  with 
the  Commission  and  the  Nasdaq. 

Any  interested  person  may.  on  or 
before  September  28, 1998.  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  appUcation  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  98-24425  Filed  9-10-98;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40395;  File  No.  SR-PCX- 
»a-32] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
Relating  to  Listing  and  Maintenance 
Fees  for  Nasdaq  Listings 

September  3, 1998. 

L  Introduction 

On  July  14, 1998,^  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  2  and  Rule  19b-4 
theretmder.3  a  proposed  rule  change  to 
modify  its  listing  and  maintenance  fees 
for  certain  issues  dually  listed  on  the 
PCX  and  the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"). 

The  proposed  nde  change  was 
published  for  ccnnment  in  the  Federal 
Register  on  July  29, 1998,  as  amended.'* 
No  comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

Currendy,  common  stock  that  is  listed 
on  both  the  PCX  and  either  the  New 
York  Stock  Exchange  ("NYSE")  or 
American  Stock  Exchange  ("AMEX")  is 
considered  dually  listed  for  the 
purposes  of  determining  the  amoimt  of 
original  listing  fees  and  maintenance 
fees.  In  the  proposed  rule  change,  the 
Exchange  proposed  to  add  Nasdaq 
National  Market  ("NNM")  issues  to  the 
list  of  dually  listed  issues,  thereby 
reducing  the  original  listing  fee  for 
NNM  issues  to  $10,000.00  bom 
$20,000.00.  Annual  maintenance  fees 
for  any  one  NNM  issue  were  also 
proposed  to  be  reduced  bom  $2000.00 
to  $1000.00.  Fees  for  Nasdaq  Small  Cap 
Market  issues  remain  the  same. 

In  addition  to  modifying  original 
listing  fees  and  maintenance  fees,  the 
Exchange  proposed  to  reduce  die 
frequency  of  listing  maintenance 


'  The  proposed  rule  change  was  originally  filed 
on  June  19, 1998  pursuant  to  Section  19(b)(3)(A)(ii) 
of  the  Act  Amendment  No.  1  converted  the 
proposed  rule  change  to  a  filing  pursuant  to  Section 
19(b)(2]  of  the  Act  because  the  proposal  changed 
fees  that  apply  to  issuers.  Letter  from  Robert 
Pacileo,  Staff  Attorney,  Regulatory  Policy.  PCX  to 
Kelly  McCormick,  Attorney,  Office  of  Market 
Supervision,  Division  of  Market  Regulation, 
G)mmission.  dated  July  10, 1998. 

» 15  U.S.C.  78s{b)(l). 

'  17  CFR  240.19b-*. 

*  Securities  Exchange  Act  Release  No.  40249  (]uly 
22, 1998).  63  FR  40577. 
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reviews  for  NNM  issues;  the  reviews 
will  be  done  on  an  annual  basis  along 
with  other  dually  listed  issues  and 
rather  than  a  quarterly  basis  as  required 
for  exclusive  issues.^ 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^  In  particular,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  of 
Section  6(b)(4)  of  the  Act '  because  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members,  issuers 
and  other  persons  using  its  facilities. 
The  proposal  fairly  allocates  fees  among 
issuers,  NYSE,  AMEX  and  NNM.  The 
proposal  provides  issuers  that  Ust  on 
bodi  the  PCX  and  NNM  vdth  the  lower 
fees  and  Ughter  maintenance  schedide 
as  are  currently  provided  to  NYSE  and 
AMEX  issues.  The  Commission  believes 
such  reduced  fees  are  appropriate  and 
reasonable  because  the  costs  incident  to 
maintaining  exclusive  issues  are  greater 
than  costs  incident  to  maintaining 
dually  listed  issues.  The  Exchange's 
costs  incident  to  dually  Usted  issues  are  ' 
lower  because  it  requires  only  one 
maintenance  review  annually,  rather 
than  the  quarterly  reviews  required  for 
exclusive  issues. 

In  addition,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  vrith  the  requirements  of 
Section  6(b)(5)  of  the  Act.8  The 
Commission  believes  the  proposal 
fosters  cooperation  and  coordination 
between  persons  engaged  with 
regulating  securities  transactions.  The 
PCX  reduced  its  own  review  process  on 
NNM  issues  based  in  part  on  the  review 
process  of  Nasdaq.  According  to  the 
PCX,  Nasdaq  is  a  primary  listing 
association  and  bears  the  primary 
obligation  to  ensure  that  its  issuers  meet 
appropriate  listing  standards.  The 
Commission  also  believes  that  the 
proposal  is  not  designed  to  permit 
unfair  discrimination  between  issuers 
because  the  Exchange  listing 
maintenance  reviews  for  dually  listed 
NYSE,  AMEX  and  NNM  issues  are  all 
on  an  annual  basis. 


IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (SR-PCX-98-32) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  98-24372  Filed  9-10-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40397;  File  No.  SR-PCX- 
98-19] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Capital  Requirements  and  Guaranteed 
Participation  of  Lead  Market  Makers 

September  3, 1998. 
I.  Introduction 

On  April  16, 1998,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  2  thereunder, 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  a 
proposed  nde  change  to  amend  PCX 
Rule  6.82  concerning  Lead  Market 
Makers.  The  Exchange  filed 
Amendment  No.  1  to  the  proposed  nde 
change  with  the  Commission  on  Jime  4, 
1998.3 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  Jime  15, 1998.'*  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

PCX  Rule  6.82  sets  forth  the  basic 
nUes  and  procedures  applicable  to  Lead 
Market  Makers  ("LMMs")  and  the  PCX's 
LMM  Program.^  PCX  seeks  to  amend 


*The  PCX  Policy  and  Procedures  Manual  SecUon 
903.01  provides  for  annual  listing  maintenance 
reviews  for  dually  listed  issues. 

*In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  e^iciency,  competition, 
and  capital  formation.  15  U.S.C  78c(0. 

'15U.S.C78f(bK4). 

•15U.S.C78f(b)(5). 


'15U.S.C  788(b)(2).         

JO  17  CFR  200.30-3(a)(12). 

'  15  U.S.C  788(b)(1). 

»17CFR240.19b-l. 

'  Amendment  No.  1  clarified  the  text  of  the 
proposed  rule  change.  See  letter  horn  Michael  D. 
Pierson,  Senior  Attorney,  to  Heidi  Pilpel,  Special 
Counsel,  Division  of  Market  Regulation,  SEC  (June 
4, 1998). 

*  See  Securities  Exchange  Act  Release  No.  40070 
(lune  4, 1998),  63  FR  32691. 

'The  LMM  Program  is  governed  by  PCX  Rules 
6.82  and  6.83,  which  rules  apply  strictly  to  options 
trading.  The  PCX's  LMM  Program  was  granted 
permanent  approval  on  September  22, 1997.  See 
Securities  Exchange  Act  Release  No.  39111. 62  FR 
51710  (October  2, 1997). 


PCX  Ride  6.82  by  modifying  the  capital 
requirements'for  LMMs  on  the  exchange 
and  clarifying  the  procedures  appUcable 
to  LMM's  guaranteed  participation.  The 
text  of  the  proposed  rule  chainge  is 
available  at  the  oflices  of  the 
Clommission  and  the  Exchange. 

A.  LLM  Capital 

PCX  Rule  6.82(c)(ll)  currently 
provides  that  each  LMM  on  the 
Exchange  must  maintain  a  cash  or 
liquid  asset  position  in  the  amoimt  of 
$100,000  or  in  an  amount  sufficient  to 
assume  a  position  of  twenty  trading 
units  of  the  security  underlying  the 
option  the  LMM  has  been  allocated, 
whichever  amount  is  greater.  The  term 
"trading  unit"  means,  in  the  case  of 
stocks,  100  shares.^  Therefore,  LMMs 
are  currendy  required  to  maintain  a 
cash  or  liquid  asset  position  in  the 
amount  of  $100,000  or  in  an  amount 
sufficient  to  assume  a  position  of  2000 
shares  of  stock  in  each  option  issue 
allocated  to  the  LMM. 

The  proposed  rule  change  would 
eliminate  the  current  LMM  capital 
requirement  and  replace  it  with  another 
one  providing  that  each  LMM  must 
maintain  a  cash  or  liquid  asset  position 
of  at  least  $350,000,  plus  $25,000  for 
each  issue  over  eight  issues  that  have 
been  allocated  to  the  LMM.'  Under  the 
proposal,  PCX  Rule  6.82(c)(ll)  will 
continue  to  provide  that  in  the  event 
that  two  or  more  LMMs  are  associated 
Mdth  each  other  and  deal  for  the  same 
LMM  account,  the  LMM  capital 
requirement  will  apply  to  such  LMMs 
collectively,  rather  than  to  each  LMM 
individually." 

The  Exchange  believes  that  the 
current  LMM  capital  requirement, 
which  generally  fluctuates  as  the  price 
of  the  underlying  stock  fluctuates,  is 
unduly  comphcated  and  difficult  to 
calculate,  both  for  the  exchange  and  for 
individual  LMMs.»  Additionally,  the 
Exchange  believes  that  all  of  its  LMMs 
should  have  cash  or  liquid  asset 
positions  of  at  least  $350,000  and  that 
the  current  minimum  amount  of 
$100,000  is  insufficient 

B.  Guaranteed  Participation 

PCX  Rule  6.82(d)(2)  currently 
provides  that  LK04S  are  guaranteed 
50%  participation  in  transactions 


•See PCX  Rule  5.3(8). 

'  Like  the  current  rule,  the  proposed  rule. would 
not  apply  to  issues  traded  by  an  LMM  in  connection 
widi  the  Exchange's  LMM  Book  Pilot  Program,^a* 
provided  in  PCX  Rule  6.82  )h). 

■  Cf.  CBOE  Rule  8.80,  Interp.  and  Policy  .02. 

■In  that  r^ard,  the  Exchange  noted  in  its  filing 
that  the  Commission's  net  capital  rule  also 
establishes  fixed  dollar  amounts  appUcable  to 
broker-daalert. 
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occurring  on  their  disseminated  bids  or 
offers  in  their  allocated  issues.  The  rule 
also  provides,  however,  that  an  LMM's 
guaranteed  participation  may  be 
reduced  from  50%  to  40%  in  a 
multiply-traded  issue,  and  maybe 
reduced  from  50%  to  25%  in  a  non- 
multiply  traded  issue,  if  trading  in  the 
issue  rises  to  certain  levels  (and  other 
events  occur). 

The  applicable  trading  voliune 
requirement,  for  both  multiply-traded 
and  non-multiply  traded  issues,  is  an 
average  daily  trading  volume  of  3,000 
contracts  at  the  Exchange  for  three 
consecutive  months.  The  Exchange 
believes  that  the  current  formulation  of 
this  provision  is  ambiguous  and 
proposes  to  clarify  it  by  replacing  the 
words  "for  three  consecutive  months" 
with  the  words  "during  any  three- 
calendar-month  period  (measured  on  a 
'rolling'  three-calendar-month  basis)."  '^° 

For  multiply-traded  issues,  PCX  Rule 
6.82(d)(2)(A)  also  requires  that  the 
Exchange's  share  of  multi-exchange 
customer  trading  volume  drop  below  a 
certain  level  before  an  LMM's 
guaranteed  participation  will  be 
reduced.  The  proposal  clarifies  that  the 
apphcable  customer  trading  volume 
levels  are  to  be  determined  on  a 
monthly  basis.  ^* 

The  Exchange  is  also  proposing  to 
adopt  Rule  6.82(d)(2)(C)  to  specify  the 
circumstances  under  which  an  LMM 
may  return  to  receiving  a  guaranteed 
50%  participation  after  having  had  it 
reduced  to  40%  or  to  25%.  Specifically, 
the  proposal  states  that  "(i]f  the  Options 
AUocation  Committee  has  reduced  an 
LMM's  guaranteed  participation  in  an 
issue  pursuant  to  subsections  (A)  or  (B) 
*  *  *  and  average  daily  trading  volume 
in  an  issue  falls  below  3,000  contracts 
at  the  Exchange  during  any  three- 
calendar-month  period  (measured  on  a 
'rolling'  three-calendar-month  basis), 
the  Options  Allocation  Committee  will 
evaluate  the  LMM's  performance  in  that 
issue  and,  based  on  diat  evaluation,  may 
raise  the  LMM's  guaranteed 
participation  in  that  issue  from  40%  to 
50%  (in  a  multiply-traded  issue)  or  firom 
25%  to  50%  (in  a  non-multiply  traded 
issue)."  The  proposal  codifies  the 


>°Thus,  for  example,  if  trading  volume  in  an 
issue  reached  an  average  of  2,000  contracts  per  day 
in  the  first  month,  4,000  per  day  in  the  second 
month,  and  4,000  per  day  in  the  third  month,  the 
condition  would  have  been  met  under  the  proposed 
formulation,  but  not  under  the  current  formulation. 

' '  The  proposal  states  that  in  the  case  of  an  issue 
traded  by  two  options  exchanges,  the  Exchange's 
monthly  share  of  the  total  multi-exchange  customer 
trading  volume  must  drop  from  above  70%  to  below 
70%.  In  the  case  of  an  issue  traded  by  three  or  more 
options  exchanges,  the  Exchange's  monthly  share  of 
the  total  multi-exchange  customer  trading  volume 
must  drop  from  above  45%  to  below  45%. 


Exchange's  existing  policy  on  when  an 
LMM's  guaranteed  participation  may 
return  to  50%. 

m.  Discussion 

For  the  reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange,  and  vtrith 
the  provisions  of  Section  6(b)  ^^  of  the 
Act,  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5), ^^  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest. 

A.  LMM  Capital 

The  proposed  new  capital 
requirement  provides  that  each  LMM 
must  maintain  a  cash  or  liquid  asset 
position  of  at  least  $350,000,  plus 
$25,000  foreach  issue  over  eight  issues 
that  have  been  allocated  to  the  LMM. 
The  proposal  increases  the  minimum 
capital  requirement  for  a  substantial 
majority  of  the  LMMs  ciirrently  subject 
to  PCX  Rule  6.82. 

The  Commission  finds  that  the 
proposed  new  capitaHequirement  is 
reasonably  designed  to  assure  that 
LMMs  are  capable  of  making  deep, 
liquid,  and  competitive  markets.  For 
LMMs  whose  minimiun  capital 
requirement  is  increased,  the  nUe 
change  will  ensiire  not  only  their  greater 
financial  stability,  but  also  will  enhance 
their  ability  to  fill  large  customer  orders 
and  compete  vigorously  with  other 
exchanges  in  multiply-traded  issues. 
With  respect  to  LMMs  whose  minimum 
capital  requirement  is  either  decreased 
or  unchanged,  the  Commission  finds, 
based  on  the  representations  of  the 
Exchange,  that  there  are  sufficient 
safeguwds  (in  addition  to  the  proposed 
minimum  capital  requirement)  to  assure 
that  such  LK^s  are  adequately 
capitalized.** 

Moreover,  the  Commission  believes 
that  the  proposed  miniTntim  capital 


'M5U.S.C78fIb). 

>M5  U.S.C  78f(b)(5). 

><  See  letter  firom  Michael  D.  Pierson,  Senior 
Attorney,  Pacific  Exchange  Inc.,  to  Heidi  Pilpel 
Special  Cotmsel,  Division  of  Market  Regulation, 
SEC  (August  31, 1998),  representing,  among  other 
things  that  (i)  as  a  business  matter,  the  proposed 
capital  requirement  will  assure  that  LMMs  are 
capable  of  making  deep,  liquid  and  competitive 
markets;  (ii)  PCX  Rule  6.36  requires  each  LMM  to 
have  a  letter  of  guarantee  from  a  clearing  firm 
providing  that  the  clearing  firm  accepts  financial 
responsibility  for  all  Exchange  transactions  made  by 
the  LMM,  and  (iii)  it  is  the  practice  by  the  Exchange 
to  evaluate  the  performance  of  each  LMM  every  six 
months  to  identify  any  LMMs  who  may  be  trading 
too  many  issues  to  provide  deep,  liquid,  and 
competitive  markets. 


requirement  is  reasonable  related  to  the 
capital  requirement  for  LMMs  that  are 
participating  in  the  Book  Pilot  Program 
which  the  Commission  recently 
approved.*'  Like  the  capital 
requirement  for  participants  in  the  Book 
Pilot  Program,  the  amoimt  of  capital  an 
LMM  is  required  to  maintain  in  excess 
of  the  $350,000  minimum  will  be 
determined  base  don  the  number  of 
issues  an  LMM  trades  rather  than  on  the 
constantly  fluctuating  price  of  the  stock 
vmderlying  an  allocated  issue.  This 
method  of  determining  the  minimum 
capital  required  has  the  advantages  of 
simplyiog  the  capital  calculations  and 
preventing  stock  splits  from  significant 
reducing  LMM  capital  requirements.*" 

B.  Guaranteed  Participation 

The  proposal  amends  PCX  Rule 
6.82(d)(2)  to  clarify  the  circumstances  in 
which  the  Exchange  may  modify  an 
LMM's  guaranteed  participation. 
Currently,  an  LMM's  guaranteed 
participation  may  be  reduced  from  50% 
to  40%  in  a  multiply-traded  issue,  and 
may  be  reduced  firom  50%  to  25%  in  a 
non-multiply  traded  issue,  if  average 
daily  tradiiag  volume  in  the  issue 
reaches  2,000  contracts  at  the  Exchange 
for  "three  consecutive  months"  (and 
'other  events  occur).  "Hie  proposal 
replaces  the  words  "for  three 
consecutive  months"  with  the  words 
"during  any  three-calendar-month 
period  (measured  on  a  'rolling'  three- 
calendar-month  basis)"  to  clarify  that 
the  average  daily  trading  volume 
requirement  of  3,000  contracts  is 
determined  on  an  aggregate  basis,  and 
that  3,000  contracts  need  not  be  the 
average  daily  trading  volume  for  eA^ry 
month  in  the  applicable  three-calendar- 
month  period.*'' 

For  multiply-traded  issues,  PCX  Rule 
6.82(d)(2)(A)  also  requires  that  the 
Exchange's  share  of  miUti-exchange 
customer  trading  volume  drop  below  a 
certain  level  before  an  LMM's 
guaranteed  participation  will  be 
reduced.  The  proposal  clarifies  that  the 
applicable  customer  trading  volume 


"  LMMs  participating  in  the  Book  Pilot  Program 
(who  are  responsible  for  the  operation  of  the  public 
limit  order  biook  and  the  resolution  of  trading  errors 
committed  in  the  course  of  operating  the  Book)  are 
required  to  have  minimum  capital  of  $500,000,  plus 
$25,000  for  each  issue  over  5  issues  included  in  the 
Book  Pilot  Program.  The  Commission  recently 
approved  this  capital  requirement  See  Securities 
Exchange  Act  Release  39875  (April  15, 1998),  63  FR 
19994  (April  22, 1998). 

"See  letter  from  Michael  D.  Pierson,  Senior 
Attorney,  Pacific  Exchange  Inc.,  to  Heidi  Pilpel 

Special  Counsel,  Division  of  Market  Regulation,      

SEC  (August  31, 1998),  offering  additional 
justifications  for  the  proposed  rule  change. 

"  See  footnote  10  supra. 


Federal  Register/Vol.  63,  No.  176/Friday,  September  11,  1998/Notices 


48777 


levels  are  to  be  determined  on  a 
monthly  basis.*" 

Additionally,  the  proposal  codifies 
the  Exchange's  existing  policy  on  when 
an  LMM's  guaranteed  participation  may 
return  to  50%  after  having  been 
reduced.  The  proposal  provides  that  the 
Options  Allocation  Committee  may  in 
its  discretion  retxim  an  LMM  to 
receiving  a  guaremteed  50% 
participation,  after  having  had  it 
reduced  to  40%  or  25%,  if  average  daily 
trading  volume  in  an  issue  falls  below 
3,000  contracts  at  the  Exchange  during 
any  three-calendar-month  period 
(measured  on  a  'rolling'  three-calendar- 
month  basis). 

The  Commission  finds  that  the 
proposed  rule  changes  relating  to 
guaranteed  participation  are  appropriate 
in  that  they  reduce  ambiguity  and 
provide  LMMs  and  the  marketplace 
with  clearer  notice  as  to  how  an  LMM's 
guaranteed  participation  will  be 
determined. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  *»  that  the 
proposed  nUe  change  (SR-PCX-98-19) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  20 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-24373  Filed  9-10-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40400;  File  No.  SR-Phlx- 
98-36] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  an  Increase  in  Position  and 
Exercise  Limits  for  Standardized 
Equity  Options 

September  3, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),*  and  Rule 
19b-4  thereunder, 2  notice  is  hereby 
given  that  on  August  14, 1998,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phbc"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 


in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  soUdt 
comments  on  the  proposed  rule  change 
fiom  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend 
Exchange  Rule  1001,  Position  Limits,  to 
increase  position  and  exercise  limits  ^ 
for  standardized  equity  options  to  three 
times  their  current  levels. 
Corresponding  changes  are  also  being 
made  to  the  equity  option  hedge 
exemption  contained  in  Commentary 
.07  to  Rule  1001. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tite  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  is  proposing  to  increase  the 
position  and  exercise  limits  for  equity 
options  traded  on  the  Exchange  to  three 
times  their  current  levels.  Currently, 
Phlx  Rule  1001  subjects  equity  options 
to  one  of  the  five  different  position 
limits  depending  on  the  trading  voliune 
and  outstanding  shares  of  the 
underlying  security.  Rule  1002 
establishes  corresponding  exercises 
limits.^  The  limits  are:  4,500;  7,500; 


>■  See  footnote  11  supm. 

"15U.S.C.  78s(b)(2). 
»>17  CFR  200.3O-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-t. 


'  Position  limits  impose  a  ceiling  on  the  number 
of  option  contracts  in  each  class  on  the  same  side 
of  the  market  relating  to  the  same  underlying 
security  that  can  be  held  or  written  by  an  investor 
or  group  of  investors  acting  in  concert. 

Exercise  limits  prohibit  an  investor  or  group  of 
investors  acting  in  concert  from  exercising  more 
than  a  specified  number  of  puts  or  calls  in  a 
particular  class  within  five  consecutive  business 
days. 

*  Rule  1002  states  ".  .  .  no  member  or  member 
organization  shall  exercise,  for  any  account  in 
which  such  member  or  member  organization  has  an 
interest  or  for  the  account  of  any  partner,  officer, 
director  or  employee  thereof  or  for  the  account  of 
any  customer,  a  long  position  in  any  option  contract 
of  a  class  of  options  dealt  in  on  the  Exchange  (or, 
respecting  an  option  not  dealt  in  on  the  Exchange, 


10,500;  20,000;  and  25,000  contracts  on 
the  same  side  of  the  market.  Under  the 
proposed  changes  the  new  limits  will 
be:  13,500;  22,500;  31,500;  60,000;  and 
75,000  contracts.  Corresponding 
changes  are  also  being  proposed  to  the 
equity  option  hedge  exemption 
contained  in  Commentary  .07  of  Rule 
1001  so  that  the  example  in  the 
Commentary  reflects  the  proposed 
position  and  exercise  limits.  The 
Exchange  believes  sophisticated 
surveillance  techniques  at  options 
exchanges  adequately  protect  the 
integrity  of  the  markets  for  the  options 
that  vnll  be  subject  to  these  increased 
position  and  exercise  limits. 

Manipulation 

The  Phlx  beUeves  that  position  and 
exercise  limits,  at  their  current  levels, 
no  longer  serve  their  stated  purpose. 
The  Commission  has  stated  that: 

Since  ttie  inception  of  standardized 
options  trading,  the  options  exchanges  have 
had  rules  imposing  limits  on  the  aggregate 
number  of  options  contracts  that  a  member 
or  customer  could  hold  or  exercise.  These 
rules  are  Intended  to  prevent  the 
establishment  of  options  ix>sitions  that  can 
be  used  or  might  create  incentives  to 
manipulate  or  disrupt  the  underlying  market 
so  as  to  beneHt  the  options  position,  hi 
particular,  position  and  exercise  limits  are 
designed  to  minimize  the  potential  for  mini- 
manipulations  and  for  comers  or  squeezes  of 
the  underlying  market.' 

At  this  time  in  1998,  noting  the 
twenty-fifth  anniversary  of  listed 
options  trading,  the  Exchange  beUeves 
that  the  existing  surveillance  procedures 
and  reporting  requirements  at  options 
exchanges  and  clearing  firms  that  have 
been  developed  over  the  years  are  able 
to  properly  identify  imusual  and  illegal 
trading  activity.  In  addition,  routine 
oversight  inspections  of  Phlx's 
regulatory  programs  by  the  commission 
have  not  imcovered  any  material 
inconsistencies  or  shortcomings  in  the 
manner  in  which  the  Exchange's  market 
surveillance  reviews  position  limits. 


another  exchange  if  the  member  or  member    . 
organization  is  not  a  member  of  that  exchange)  if 
as  a  result  thereof  such  member  or  member 
organization,  or  partner,  officer,  director  or 
employee  thereof  or  customer,  acting  alone  or  in 
concert  with  others,  directly  or  indirectly,  has  or 
will  have  exercised  within  any  five  (5)  consecutive 
business  days  aggregate  long  positions  in  that  class 
(put  or  call)  as  set  forth  in  the  position  limit  in  Rule 
1001,  in  the  case  of  options  on  a  stock,  on  a  foreign 
currency  or  cross  rate  currency  options,  or  stock 
index  warrants;  without  regard  to  the  exchange  on 
which  the  options  were  purchased.  Whether  option 
or  warrant  positions  should  be  aggregated  under 
this  rule  shall  be  determined  in  the  manner 
described  in  the  Commentary  to  Exchange  Rule 
1001.  Index  option  position  and  exercise  limits  are 
governed  by  Rules  lOOlA  and  1002A." 

s  Exchange  Act  Release  No.  39489  (December  24, 
1997),  63  FR  276  (January  5. 1998). 


48778 


Federal  Register /Vol.  63.  No.  176 /Friday.  September  11.  1998 /Notices 


These  procedures  entail  a  daily 
monitoring  of  market  movements 
automated  to  identify  unusual  activity 
in  both  the  options  and  underlying 
stock.  Further,  the  significant  increases 
in  unhedged  options  capital  charges 
resulting  from  the  September  1997 
adoption  of  risk-based  haircuts  and  the 
Exchange  margin  requirements 
applicable  to  these  products  under 
Exchange  rules  serves  as  a  more 
effective  protection  than  position 
limits." 

Further,  large  stock  holdings  must  be 
disclosed  to  the  Commission  by  way  of 
Schedules  13D  orl3G.'  Options 
positions  are  part  of  any  reportable 
positions  and  cannot  be  legally  hidden. 
In  addition.  Exchange  Rule  1003 — 
which  requires  members  to  file  reports 
with  the  Exchange  for  any  customer 
who  held  aggregate  long  or  short 
positions  of  200  or  more  option 
contracts  of  a  put  class  and  call  class  on 
the  same  side  of  the  market  covering  the 
same  underlying  security — will  remind 
unchanged  and  an  important  part  of  the 
Exchanges's  surveillance  efforts. 

Posdon  and  Exercise  Limits  Restrict 
Legitimate  Options  Use 

Equity  option  position  limits  prevent 
large  customers  such  as  mutual  funds 
and  pension  funds  fi'om  using  options  to 
gain  meaningful  exposure  to  individual 
stocks,  resulting  in  lost  liquidity  in  both 
the  options  market  and  the  stock 
market.  Equity  option  position  limits 
also  act  as  a  barrier  to  the  use  of  options 
by  corporations  wishing  to  implement 
options  strategies  with  their  own  stock. 
For  example,  existing  equity  option 
position  limits  could  restrict  the  number 
of  put  options  that  could  be  sold  imder 
a  corporate  buyback  program." 

Financial  Requirements 

The  Exchange  believes  that  financial 
requirements  imposed  by  the  Exchange 
and  by  the  Commission  adequately 
address  concerns  that  a  member  or  its 
customer  could  try  to  maintain  an 
inordinately  large  unhedged  position  in 
an  equity  option.  Current  margin,  and 
risk-based  haircut  methodologies  serve 
to  Umit  the  size  of  positions  maintained 
by  any  one  account  by  increasing  the 
margin  and/or  capital  that  a  member 
must  maintain  for  a  large  position  held 
by  itself  or  by  its  customer.  It  should 
also  be  noted  that  the  Exchange  has  the 


■  See  Exchange  Act  Release  No.  38248  (February 
6. 1997).  62  FR  6474  (February  12, 1997)  (adopting 
Risk-Based  Haircuts)  and  Phbc  rule  722. 

'  Exchange  Act  Rule  13d-l. 

■The  Commission  notes  that  issuers  would,  of 
course,  need  to  comply  wi'.h  all  applicable 
provisions  of  the  federal  securities  laws  in 
conducting  their  share  repurchase  programs. 


authority  under  Rule  722(d)(1).  (d)(4) 
and  (i)(8)  to  impose  a  higher  margin 
requirement  upon  a  member  or  member 
organization  when  the  Exchange 
determines  a  higher  requirement  is 
warranted.  In  addition,  the 
Commission's  net  capital  rule,  Rule 
15c3-l,  imposes  a  capital  charge  on 
members  to  the  extent  of  any  margin 
deficiency  resulting  from  the  higher 
margin  requirement. 

Past  Increases  Have  Had  No  Advene 
Consequences 

Equity  option  position  limits  have 
been  gradually  expanded  from  1,000 
contracts  in  1973  to  the  current  level  of 
25,000  contracts  for  the  largest  and  most 
active  stocks.  In  1998.  the  Commission 
approved  the  elimination  of  position 
and  exercise  limits  in  FLEX  equity 
options  under  a  two-year  pilot 
program."  To  date,  the  Exchange  does 
not  believe  that  there  have  been  adverse 
effects  on  the  market  as  a  result  of  the 
past  increases  in  the  limits  for  equity 
options  or  the  elimination  of  position 
and  exercise  limits  for  FLEX  equity 
options. 

Changes  Will  Allow  Options  Exchanges 
To  Compete  Mmv  Fairly  With  OTC 
Markets 

The  Commission  has  stated  that 
"limits  must  not  be  established  at  levels 
that  are  so  low  as  to  discourage 
participation  in  the  options  market  by 
institutions  and  other  investors  with 
substantial  hedging  needs  or  to  prevent 
specialists  and  market-makers  from 
adequately  meeting  their  obligations  to 
maintain  a  fair  and  orderly  market."  i° 
However,  in  today's  market,  equity 
option  position  liinits  place  listed 
options  at  a  competitive  disadvantage  to 
over-the-coimter  ("OTC")  derivatives. 
OTC  dealers  can  execute  options  trades 
through  overseas  subsidiaries  not 
subject  to  National  Association  of 
Secuirities  Dealers  ("NASD")  regulation, 
and  therefore  not  subject  to  position 
limits.  As  a  result,  the  largest  trades  (^m 
go  unobserved  and  unmonitored  for 
regulatory  and  oversight  purposes. 
Member  firms  continue  to  express 
concern  to  options  Exchanges  that 
position  limits  are  an  impediment  to 
their  business  and  that  they  have  no 
choice  but  to  move  their  business  to  off- 
shore markets  where  position  limits  are 
not  an  issue. 

In  addition,  the  Commission  has 
recently  approved  the  NASD's  proposed 
rule  change  to  raise  position  limits  for 


conventional  equity  options  (i.e.,  those 
options  not  issued,  or  subject  to 
issuance  by  The  Options  Clearing 
Corporation)  to  three  times  their  current 
levels  and  three  times  the  levels 
established  by  current  Exchange  rules 
for  standardized  options.  ^^  Becaxise 
conventional  options  often  have  nearly 
the  identical  terms  as  standardized, 
exchange-traded  options,  the  Exchange 
believes  the  position  limits  for 
standardized  options  should  be  at  least 
as  high  as  those  for  conventional 
options.  This  is  critical  for  listed 
options  to  compete  with  a  growing  OTC 
market,  thus  promoting  fair 
competition.  The  proposed  rule  change 
should  help  to  attract  business  back  to 
the  Exchange  where  the  trades  will  be 
subject  to  reporting  requirements  and 
surveillance.  In  releases  respecting 
FLEX  eqmty  option's,  which  have  no 
position  limits,  the  Commission  noted 
that  the  elimination  of  position  limits 
will  allow  the  listed  options  markets  to 
better  compete  with  the  OTC  mariiet.i' 

It  should  also  be  noted  that  individual 
stocks  are  not  subject  to  position  limits. 
Investors  can  theoretically  hold  100%  of 
a  company's  shares  outstanding  as  long 
as  they  file  the  appropriate  Schedule 
13D  or  13G.  The  Exchange  believes  the  . 
increase  in  the  position  and  exercise 
limits  will  better  enable  the  Exchange  to 
compete  against  the  OTC  markets  and  is 
an  appropriate  and  responsible  increase 
given  the  nature  of  the  Exdiange's 
surveillance. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  ^^  of  the  Act,  in  general,  and 
Section  6(b)(5)  of  the  Act.i*  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customer, 
issuers,  brokera,  or  dealers. 


^  See  Exchange  Act  Release  No.  39549  (January 
14,  1998)  (SR-Phlx-96-38). 

'"See H.R.  Rep.  No.  IFC-3  96th  Cong.,  Ist  Sen. 
At  189-91  (Comm.  Print  1978). 


"The  NASD's  position  limit  filing  established 
position  and  exercise  limits  for  conventional  equity 
options  identical  to  those  being  proposed  by  Phlx 
in  this  filing.  See  Exchange  Act  Release  No.  40087 
(June  12, 1998),  63  FR  33746  Oune  19. 1998)  (SR- 
NASD-9»-23). 

>2  See,  e.g..  Exchange  Act  Release  No.  39549 
(January  14, 1998],  63  FR  3601  (January  23, 1998) 
(SR-Phbc-96-38). 

"15U.S.C78f[b). 

"15U.S.C78f(b)(5). 
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B.  Self-Regulatory  Organization's 
Statement  on  Bwrden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  chnage  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organizations 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  E£Rectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  folding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wnitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  with  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-98-36  and  should  be 
submitted  by  October  2, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


IS  CFR  200.3(Ma)(12). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-24371  Filed  9-10-98;  8:45  am] 
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DEPARTMErfT  OF  STATE 
[Public  Notice  2884] 

Privacy  Act  of  1974;  Altered  System  of 
Records 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  alter  an 
existing  system  of  records,  STATE-36, 
pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  (r)).  and  the  Office  of 
Management  and  Budget  CirciUar  No. 
A-130,  Appendix  I.  The  Department's 
report  was  filed  with  the  Office  of 
Management  and  Budget  on  August  24, 
1998. 

It  is  proposed  that  the  current  system 
will  retain  the  name  "Security 
Records."  It  is  also  proposed  that  due  to 
the  expanded  scope  of  the  current 
system,  the  system  description  %vill 
include  revisions  and/or  additions  to 
each  section.  These  changes  to  the 
existing  system  description  are 
proposed  in  order  to  reflect  more 
accurately  the  Bureau  of  Diplomatic 
Security's  record-keeping  system,  and  a 
reorganization  of  activities  and 
operations.  Also,  certain  relevant 
records  will  be  removed  frum  "Security 
Access  Control  Records,  STATE-55" 
and  will  become  part  of  STATE-36. 
STATE-55  wrill  be  deleted  in  the  near 
future. 

Any  persons  interested  in 
commenting  on  the  altered  system  of 
records  may  do  so  by  submitting 
comments  in  writing  to  Kenneth  F. 
Rossman;  Acting  Chief;  Programs  and 
Policies  Division;  Office  of  IRM 
Programs  and  Services;  Room  1239; 
Department  of  State;  2201  C  Street,  NW; 
Washington,  DC  20520-1512.  This 
system  of  records  will  be  effective  40 
days  from  the  date  of  publication, 
unless  we  receive  comments  that  will 
result  in  a  contrary  determination. 

The  altered  system  description, 
"Security  Records,  STATE-36"  will 
read  as  set  forth  below. 

Dated:  August  24, 1998. 
Patrick  F.  Kennedy, 
Assistant  Secretary  for  the  Bureau  of 
Administration. 

STATE-d6 

SYSTEM  name: 

Security  Records. 

SECURITY  COSanCATION: 

Unclassified  and  classified. 


SYSTEM  IjOCATION: 

Department  of  State,  Bureau  of 
Diplomatic  Security,  State  Annex  1, 
2401  E  Street  NW,  Washington,  DC 
20037;  State  Annex  7.  7943-50  Cluny 
Court,  Springfield,  VA  22153;  State 
Annex  10,  2121  Virginia  Avenue  NW, 
Washington,  DC  20522;  State  Annex-11, 
2216  Gallows  Road,  Duim  Loring.  VA 
22027;  and  overseas  at  some  U.S. 
embassies,  U.S.  consulates  general  and 
U.S.  consulates. 

CATEQOMES  OF  MMVDUALS  COVERED  BY  THE 
SYSTaC 

Present  and  former  employees  of  the 
Department  of  State  including 
Diplomatic  Security  Special  Agents; 
applicants  for  Department  employment 
who  have  been  or  are  presently  being 
investigated  for  security  clearance; 
contractors  working  for  the  Department; 
interns  and  detailees  to  the  Department; 
individuals  requiring  access  to  the 
official  Department  of  State  premises 
who  have  imdergone  or  are  imdergoing 
security  clearance;  some  passport  and 
visa  applicants  concerning  matters  of 
adjudication;  individuals  involved  in 
matters  of  passport  and  visa  fraud; 
individuals  involved  in  unauthorized 
access  to  classified  information; 
prospective  alien  spouses  of  American 
personnel  of  the  Department  of  State; 
individuals  or  groups  whose  activities 
have  a  potential  bearing  on  the  security 
of  Departmental  or  Foreign  Service 
operations,  including  those  involved  in 
criminal  or  terrorist  activity.  Others  files 
include  individuals  issued  security 
violations  or  infrastructions;  litigants  in 
civil  suits  and  criminal  prosecutions  of 
interest  to  the  Bureau  of  Diplomatic 
Security;  individuals  who  have 
Department  building  passes;  unformed 
security  officers;  individuals  named  in 
congressioned  inquires  to  the  Bureau  of 
Diplomatic  Security;  individuals  subject 
to  investigations  conducted  abroad  on 
behalf  of  other  Federal  agencies; 
individuals  whose  activities  other 
agencies  believe  may  have  a  bearing  on 
U.S.  foreign  policy  interests. 

AUTHORfTY  FOR  MAMTBMNCE  OF  nC  system: 

(a)  5  U.S.C.  301,  (Management  of 
Executive  Agencies); 

(b)  5  U.S.C.  7311  (Suitability, 
Security,  and  Conduct); 

(c)  5  U.S.C.  7531-33  (Adverse 
Actions,  Suspension  and  Removal,  and 
Effect  on  Other  Statutes); 

(d)  8  U.S.C.  1104  (Aliens  and 
Nationality — passport  and  visa  fraud 
investigations); 

(e)  18  U.S.C  111  (Crimes  and 
Criminal  Procedures)  (Assaulting, 
resisting,  or  impeding  certain  officers  or 
employees); 
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(f)  18  U.S.C.  112  (Protection  of  foreign 
ofBdals,  official  guests,  and 
internationally  protected  persons); 

(g)  18  U.S.C.  201  (Bribery  of  public 
officials  and  witnesses); 

(b)  18  U.S.C.  202  (Bribery,  Graft,  and 
Conflicts  of  Interest-Definitions); 

(i)  18  U.S.C.  1114  (Protection  of 
officers  and  employees  of  tbe  U.S.); 

(j)  18  U.S.C.  1116  (Murder  or 
manslaughter  of  foreign  officials,  official 
guests,  or  internationally  protected 
persons); 

(k)  18  U.S.C.  1117  (Conspiracy  to 
murder); 

(1)  18  U.S.C  1541-1546  (Issuance 
without  authority,  false  statement  in 
application  and  use  of  passport,  forgery 
or  false  use  of  passport,  misuse  of 
passport,  safe  conduct  violation,  fraud 
and  misuse  of  visas,  permits,  and  other 
documents); 

(m)  22  U.S.C.  211a  (Foreign  Relations 
and  Intercourse)  (Authority  to  grant, 
issue,  and  verify  passports); 

(n)  22  U.S.C.  842.  846,  911— (Duties  of 
Officers  and  Employees  and  Foreign 
Service  Officers)  (Repealed,  but 
applicable  to  past  records); 

(o)  22  U.S.C.  2454  (Administration) 

(p)  22  U.S.Cr  2651a  (Organization  of 
the  Department  of  State); 

(q)  22  U.S.C.  2658  (Rules  and 
regulations;  promulgation  by  Secretary; 
delegation  of  authority — applicable  to 
past  records); 

(r)  22  U.S.C.  2267  Empowered 
security  officers  of  the  Department  of 
State  and  Foreign  Service  to  make 
arrests  without  warrant]  (Repealed,  but 
applicable  to  past  records); 

(s)  22  U.S.C.  2709  (Special  Agents); 

(t)  22  U.S.C.  2712  (Authority  to 
control  certain  terrorism-related 
services); 

(u)  22  U.S.C.  3921  (Management  of 
service); 

(v)  22  U.S.C.  4802,  4804(3)(D)— 
(Dipl(Hnatic  Security)  (generally)  and 
(Responsibilities  of  Assistant  Secretary 
for  Diplomatic  Security)  (generally) 
(Repealed,  but  applicable  to  past 
records); 

(w)  22  U.S.C.  4831-4835 
(Accoimtability  review,  accoimtability 
review  board,  procedures,  findings  and 
recommendations  by  a  board,  relation  to 
other  proceedings); 

(x)  44  U.S.C.  3101  (Federal  Records 
Act  of  1950,  Sec.  506(a)  as  amended — 
applicable  to  past  records); 

(y)  Executive  Order  10450  (Security 
requirements  for  government 
employment); 

(z)  Executive  Order  12107,  Title  5 
(Relating  to  the  Civil  Service 
Commission  and  Labor-Management  in 
the  Federal  Service); 


(aa)  Executive  Order  12958  and  its 
predecessor  orders  (National  security 
information); 

(bb)  Executive  Order  12968  (Access  to 
classified  information); 

(cc)  22  CFR  Subchapter  M 
(Intranational  Traffic  in  Arms — 
applicable  to  past  records); 

(dd)  40  U.S.C.  Chapter  10  (Federal 
Property  and  Administrative  Services 
Act  (1949)); 

(ee)  31  U.S.C.  (Tax  Code); 

(ff)  Pub.  L.  99-399, 8/27/86;  (Omnibus 
Diplomatic  Security  and  Antiterrorism 
Act  of  1986,  as  amended); 

(gg)  Pub.  L.  99-529, 10/24/86  (Special 
Foreign  Assistance  Act  of  1986, 
concerns  Haiti — applicable  to  past 
records); 

(hh)  Pub.  L.  100-124,  Section  155a 
(concerns  special  security  program  for 
Department  employees  responsible  for 
security  at  certain  posts — applicable  to 
past  records); 

(ii)  Pub.  L.  100-202, 12/22/87 
(Appropriations  for  Departments  of 
Commerce,  Justice,  and  State — 
applicable  to  past  records); 

(jj)  Pub.  L.  100-461, 10/1/88  (Foreign  . 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act); 

(kk)  Pub.  L.  102-138. 10/28/91 
(Foreign  Relations  Authorization  Act, 
Fiscal  Years  1992  and  1993) — applicable 
to  past  records. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Investigatory  material  relating  to  any 
category  of  individual  described  above, 
including  case  files  containing  items 
such  as  applications  for  passports  and 
employment,  photographs,  fingerprints, 
birUi  certificates,  credit  checks, 
intelligence  reports,  seciuity  evaluations 
and  clearances,  other  agency  reports  and 
informant  reports;  legal  case  pleadings 
and  files;  evidence  materials  collected 
during  investigations;  security  violation 
files;  training  reports;  weapons 
assignment  data  base;  availability  for 
special  protective  assignments; 
intelligence  reports;  counterintelligence 
material;  counterterrorism  material; 
internal  Departmental  memoranda; 
internal  personnel,  fiscal,  and  other 
administrative  documents. 
Additionally,  seciuity  files  contain 
information  needed  to  provide 
protective  services  for  the  Secretary  of 
State  and  visiting  foreign  dignitaries; 
and  to  protect  the  Departmmt's  official 
facilities.  There  are  also  information 
copies  of  investigations  of  individuals 
conducted  abroad  on  behalf  of  other 
Federal  agencies. 

Finally,  security  files  contain 
documents  and  reports  furnished  to  the 
Department  by  other  agencies 
concerning  individuals  whose  activities 


the  other  agencies  believe  may  have  a 
bearing  on  U.S.  foreign  policy  interests. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTBI,  MCLUOMQ  CATEOORCS  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

The  information  in  the  Security 
Records  is  used  by: 

(a)  Appropriate  committees  of  the 
Congress  in  furtherance  of  their 
respective  oversight  functions; 

(b)  Department  of  Treasury;  U.S. 
Office  of  Personnel  Management; 
Agency  for  International  Development; 
U.S.  Information  Agency;  Department  of 
Commerce;  Peace  Corps;  Arms  Control 
and  Disarmament  Agency;  U.S.  Secret 
Service:  Immigration  and  Natiu-alization 
Service;  Department  of  Defense;  Central 
Intelligence  Agency;  Department  of 
Justice;  Feder^  Bureau  of  Investigation; 
National  Security  Agency;  Drug 
Enforcement  Administration;  and  other 
Federal  agencies  inquiring  pursuant  to 
law  or  Executive  Order  in  order  to  make 
a  determination  of  general  suitability  for 
employment  or  retention  in 
employment,  to  grant  a  contract  or  issue 
a  license,  grant,  or  security  clearance; 

(c)  Any  Federal,  state,  municipal,  or 
foreign  law  enforcement  agency  for  law 
enforcement  purposes:  threat  alerts  and 
analyses,  protective  intelligence  and 
counterintelligence  information  as 
needed  by  appropriate  agencies  of  the . 
Federal  government,  states, 
municipalities,  or  foreign  governments; 

(d)  Any  other  agency  or  Department  of 
the  Federal  government  pursuant  to 
statutory  intelligence  responsibilities  or 
other  lawful  purposes; 

(e)  Any  other  agency  or  Department  of 
the  Executive  Branch  having  oversight 
or  review  authority  with  regard  to  its 
investigative  responsibilities; 

(f)  A  federal,  state,  local,  or  foreign 
agency  or  other  public  authority  that 
investigates,  prosecutes  or  assists  in 
investigation,  prosecution  or  violation 
of  crindnal  law;  enforces,  implements  or 
assists  in  enforcement  or 
implementation  of  statute,  rule, 
regulation  or  order. 

(g)  A  federal,  state,  local  or  foreign 
agency  or  other  public  authority  or 
professional  organization  maintaining 
dvil.  criminal,  and  other  relevant 
enforcement  or  pertinent  records  such 
as  ciurent  licenses;  information  may  be 
given  to  a  customer  reporting  agency:  (a) 
hi  order  to  obtain  information,  relevant 
enforcement  records  or  other  pertinent 
records  such  as  current  licenses  or  (b)  to 
obtain  information  relevant  to  an  agency 
investigation,  a  decision  concerning  the 
hiring  or  retention  of  an  employee  or 
other  personnel  action,  the  issuance  of 

a  secuirity  clearance  or  the  initiation  of 
administrative,  civil,  or  criminal  action; 
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(h)  Officials  of  the  Department  of 
other  government  agencies  in  the  letting 
of  a  contract,  issuance  of  a  license,  grant 
or  other  benefit,  and  the  establishment 
of  a  claim; 

(i)  Any  private  or  public  source, 
witness,  or  subject  from  which 
information  is  requested  in  the  course  of 
a  legitimate  agency  investigation  or 
other  inquiry  to  the  extent  necessary  to 
identify  an  individual;  to  inform  a 
source,  witness  or  subject  of  the  nature 
and  purpose  of  the  investigation  or 
other  inquiry;  and  to  identify  the 
information  requested; 

(j)  An  attorney  or  other  designated 
representative  of  any  source,  witness  or 
subject  described  in  paragraph  (i)  only 
to  the  extent  that  the  information  would 
be  provided  to  that  category  of 
individual  itself  in  the  course  of  an 
investigation  or  other  inquiry; 

(k)  By  a  Federal  agency  following  a 
response  to  its  subpoena  or  to  a 
prosecution  request  that  such  record  be 
released  for  the  purpose  of  its 
introduction  to  a  grand  jury. 

Also  see  "Routine  Uses"  of  Prefatory 
Statement  published  in  the  Federal 
Register. 

pouaes  and  practices  for  storing, 
retrieving,  accessmg.  retaining  and 
disposing  of  records  m  the  system: 

storage: 

Hard  copy,  microfilm,  microfiche, 
tape  recordings,  electronic  media  and 
photographs. 

retrievabiuty: 

The  system  is  accessed  by  individual 
name,  personal  identifier  or  case 
nimiber,  but  the  files  may  be  grouped 
for  the  convenience  of  the  user  by  type, 
country  code,  group  name,  subject, 
contract  number,  weapons  serial 
number,  or  building  pass  number. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
personnel  security  background 
investigation.  Access  to  the  Department 
of  State  building  and  its  annexes  is 
controlled  by  security  guards,  and 
admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  Access  to  Annex  10  also 
has  seciuity  access  controls  (code 
entrances)  and/or  security  alarm 
systems.  All  records  containing  personal 
information  are  maintained  in  seciured 
file  cabinets  or  in  restricted  areas,  access 
to  which  is  limited  to  authorized 
personnel.  Access  to  computerized  files 
is  password-protected  and  under  the 
direct  supervision  of  the  system 
manager.  The  system  manager  has  the 


capability  of  printing  audit  trails  of 
access  bom  the  computer  media, 
thereby  permitting  regular  ad  hoc 
monitoring  of  computer  usage. 

RETENTION  AND  DSPOSAL: 

Retention  of  those  records  varies 
depending  upon  the  specific  kind  of 
record  involved.  The  records  are  retired 
or  destroyed  in  accordance  with 
published  schedules  of  the  Department 
of  State  and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  specific  information  may  be 
obtained  by  writing  to  the  Director, 
Office  of  IRM  Programs  and  Services  (A/ 
RPS/IPS),  Room  1239,  Department  of 
State,  2201  C  Street,  NW,  Washington, 
DC  20520-1512. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Principal  Deputy  Assistant  Secretary 
for  Diplomatic  Security  and  Director  for 
the  Diplomatic  Security  Service; 
Department  of  State;  SA-10;  8th  Floor; 
2121  Viiginia  Avenue,  NW; 
Washington,  DC  20522-1003. 

NOTnCATION  PROCEDURE: 

Individuals  who  have  reason  to 
believe  that  the  Bureau  of  Diplomatic 
Security  may  have  security/investigative 
records  pertaining  to  themselves  should 
write  to  the  Director;  Office  of  IRM 
Programs  and  Services;  Room  1239; 
Department  of  State;  2201  C  Street,  NW; 
Washington,  DC  20520-1512.  The 
individual  must  specify  that  he/she 
washes  the  Security  Records  to  be 
checked.  At  a  minimum,  the  individual 
must  include:  Name;  date  and  place  of 
birth;  current  mailing  address  and  zip 
code;  signature;  and  a  brief  description 
of  the  circumstances  which  may  have 
caused  the  creation  of  the  record. 

RECORD  ACCESS  AND  AMENDMENT  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director; 
Office  of  IRM  Programs  and  Services 
(address  above). 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
obtained  from  the  individual;  persons 
having  knowledge  of  the  individual; 
persons  having  Ibiowledge  of  incidents 
or  other  matters  of  investigative  interest 
to  the  Department;  other  U.S.  law 
enforcement  agencies  and  coiut 
systems;  pertinent  records  of  other 
Federal,  state,  or  local  agencies  or 
foreign  governments;  pertinent  records 
of  private  firms  or  organizations;  the 
intelligence  community;  and  other 
public  sources.  The  records  also  contain 
information  obtained  &t)m  interviews, 
review  of  records,  and  other  authorized 
investigative  techniques. 


SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

Records  originated  by  another  agency 
when  that  agency  has  determined  that 
the  record  is  exempt  under  5  U.S.C. 
552a(j).  Also,  records  contained  within 
this  system  of  records  are  exempted 
bom  5  U.S.C.  552a(c)(3)  and  (4),  (d). 
(e)(1),  (2),  (3),  and  (e)(4)(G),  (H),  and  (I), 
and  (f)  to  the  extent  they  meet  the 
criteria  of  section  (i)(2)  of  the  Act.  See 
22  CFR  171.32. 

[PR  Doc.  9»^24381  Filed  9-10-98;  8:45  am] 
BiLUNQ  CODE  4710-06-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Transport  Airplane  and 
Engine  Issues — New  Tasks 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  new  task  assignments 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  new  tasks 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  R.  Miller,  Transport  Standards 
Staff  (ANM-110),  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW.,  Renton,  WA  98055-4056;  phone 
(425)  227-1255;  fax  (425)  227-1320. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  vdth  its  trading  partners  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is 
Transport  Airplane  and  Engine  Issues. 
These  issues  involve  the  airworthiness 
standards  for  transport  category 
airplanes  and  engines  in  14  CFR  parts 
25,  33,  and  35  and  parallel  provisions  in 
14  CFR  parts  121  and  135. 

The  Tasks 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
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provide  advice  and  recommendation  on 
the  following  harmonization  tasks: 

Task  1:  Electrical  Generating  and 
Distribution  System  Requirements 

Phase  I — ^The  following  differences 
between  Part  25  and  JAR  25  and  their 
associated  guidance  material  have  been 
identified  as  having  a  potentially 
significant  impact  on  airplane  design 
and  cost. 

1.  FAR/JAR  25.1351(b)— FAR 
2S.1351(b)  defines  minimum 
requirements  for  generating  system 
power  sources,  distribution  busses  and 
cables,  and  associated  control, 
regulation  and  protection  devices.  JAR 
25.1351(b),  with  its  related  ACJ 
25.1351(b)(5),  adds  accessibility 
requirements  for  means  to  disconnect 
power  sources  from  the  electrical 
system. 

2.  FAR/JAR  25.1351(c)— FAR 
25.1351(c)  defines  minimum 
requirements  for  connecting  external 
power  to  the  airplane  electrical  power 
system.  JAR  25.1351(c)  introduces  . 
additional  parameters  for  external 
power  protection. 

3.  FAR/JAR  25.1351(d)— FAR         : 
25.1351(d)  defines  minimiun 
requirements  for  a  standby  power 
system  that  can  enable  safe  operation  in 
VFR  conditions  for  a  period  of  not  less 
than  five  minutes  to  enable  engine 
reUght.  JAR  25.1351(d),  with  its  related 
ACJs,  requires  provision  for  a  high 
integrity  standby  power  system  with  a 
duration  for  time  limited  systems 
compatible  with  JAR-OPS  and  ICAO 
Annex  8.  These  ACJs  also  provide 
Interpretive  Material  for  non-time 
limited  standby  power  sources  and 
specifies  services  that  must  remain 
powered  following  loss  of  normal 
electrical  power. 

For  each  of  the  above  tasks  the 
working  group  is  to  review 
airworthiness,  safety,  cost,  and  other 
relevant  factors  related  to  the  specified 
differences,  and  reach  consensus  on 
harmonized  Part  25/JAR  25  regulations 
and  guidance  material. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  from  Phase  I  by  July 
31,  2001. 

Phase  n — ^The  following  additional 
differences  between  Part  25  and  JAR  25 
and  their  associated  guidance  material 
have  been  identified  as  having  a  lesser 
impact  on  airplane  design  and  cost: 

4.  FAR/JAR  25.1353(a)  &  25.1431(d)— 
JAR  25.1353(a)  provides  an  additional 
sentence  for  consideration  of  the  effects 
of  interference  on  systems  with 
associated  interpretative  material.  JAR 
25.1431(d)  has  additional  requirements 
on  the  survivabiUty  of  essential 
electronic  equipment  during  electrical 


power  transients.  Such  paragraph  does 
not  exist  in  the  FAR's.  Neither  FAA 
advisory  nor  JAA  guidance  material 
currently  is  available.  This  guidance 
material  needs  to  be  generated. 

5.  FAR/JAR  25.1353(c)(5)— JAR 
25.1353(c)(5)  is  diffiBrent  to  FAR 
25.1353(c)(5)  in  that  it  requires  any 
Nickel-Cadmium  battery  (receiving  a 
direct  charge  from  the  aircraft  electrical 
system)  to  be  subjected  to  this 
requirement.  Past  experience  has  shown 
that  damage  has  been  caused  to 
structure  (from  defective  batteries  and 
their  installations)  from  batteries 
irrespective  of  whether  utihzed  for 
engine  or  APU  starting  or  not. 

6.  FAR/JAR  25.1353(c)(6)— See  also 
item  5  above.  In  addition,  interpretative 
material  is  provided  in  JAR's  concerning 
maintenance  check  intervals  for  over 
temperatiire  sensing  devices. 

7.  FAR/JAR  25.1353(d)— JAR 
25.1353(d)  contains  additional 
paragraphs  for  electrical  cables.  Note: 
Paragraph  1  of  ACJ  to  JAR  25.1301(b)  in 
effect  duphcates  JAR  25.1353(d)(2)  and 
could  be  deleted  after  harmonization  of 
FAR/JAR  25.1353(d). 

8.  FAR/JAR  25.1355(c)— JAR 
25.1355(c)  introduces  interpretative 
material  concerning  segregation  of 
electrical  feeders  to  minimize  the 
possibility  of  cascade  or  multiple 
failures.  The  ACJ  to  JAR  25.1355(c) 
should  be  reviewed  in  conjiinction  with 
current  ACJ  No.  6  to  JAR  25.1309  with 

a  view  to  combining  the  two  ACJs  and 
forming  new  interpretative  material  to 
FAR/JAR  25.1355(c). 

9.  FAR/JAR  25X1360— Precautions 
against  injury.  This  JAR  requirement 
and  corresponding  ACJ  was  created 
following  reported  injuries  to  service 
and  maintenance  personnel. 

10.  JAR  25X1362— Electrical  supplies 
for  emergency  conditions.  This  JAR 
requirement  and  corresponding  ACJ  was 
created  to  ensure  that  electrical  supplies 
are  maintained  to  emergency  services 
(such  as  fuel  and  hydraulic  shut-off 
valves)  so  that  these  may  be  closed  after 
the  main  power  sources  have  been 
switched  off  by  the  Flight  Crew. 

11.  FAR/JAR  25.1363— JAR  25.1363 
requires  tests  to  be  performed  imder 
specific  criteria  with  (ACJ)  additional 
means  of  compliance. 

12.Tasks  coming  fitim  the  System 
Design  and  Analysis  Harmonization 
Working  Group  (SD&A  HWG): 
Harmonize  and  update  25.1310 
(previous  25.1309(e)  and  (f))  as 
proposed  by  the  SD&A  HWG.  Consider 
also  JAA  specific  AMJ  25.1309(b)  on 
heated  domestic  appliances  and  electric 
overheat  protection  equipment  design/ 
failiues  considerations. 


For  each  of  the  above  tasks  the 
working  group  is  to  review  the  current 
standards  of  the  FAR  and  JAR 
requirements  concerning  electrical 
generating  and  distribution  system 
requirements  and  any  associated 
advisory  material,  to  review  also  any 
relevant  service  experience  and 
consider  the  increased  reliance  of 
aircraft  and  systems  dependent  on 
electrical  power  and  distribution 
systems.  In  the  light  of  this  review, 
recommend  changes  to  harmonize  the 
above  FAR  and  JAR  requirements  and 
develop  related  advisory  material  as 
necessary. 

The  FAA  expects  ARAC  to  submit  its 
reconunendation(s)  frt>m  Phase  II  by 
July  31.  2003. 

Task  2:  Electrical  Bonding  and 
Protection  Against  Lightning  and  Static 
Electricity 

JAA  regulations  include  JAR  25X899 
and  ACJ  25x899  or  consideration  of 
electrical  bonding  and  protection 
against  lightning  and  static  electricity. 
FAA  regulations  do  not  include  this 
requirement.  This  initiative  will 
consider  the  material  contained  in  the 
JAR  and  ACJ,  revise  this  information  (as 
appropriate),  develop  new  FAA 
requirements,  revise  JAA  requirements 
as  applicable,  including  regulations  and 
advisory  material,  to  achieve  a 
harmonized  result.  Part  23.  27, 29  and 
33  reqiurements  will  be  reviewed  to 
assure  consistency  in  requirements  and 
modified  a  applicable.  The  use  of  the 
phrase  "as  applicable"  provides  the 
responsible  working  group  with  the 
prerogative  to  recommend  changes  to 
any  or  all  identified  FAR's,  JAR's,  or 
none.  Suitable  representative  from 
industry  and  regulatory  authorities  is 
necessary  to  accomplish  this 
asdemnent. 

The  FAA  expects  ARAC  to  submit  its 
recommendation  by  March  31,  2001. 

The  FAA  requests  that  ARAC  draft 
appropriate  regulatory  doamients  with 
supporting  economic  and  other  required 
analyses,  and  any  other  related  guidance 
material  or  collateral  docmnents  to 
support  its  recommendations.  If  the 
resulting  recommendation  is  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  pubUshed  by  the  FAA,  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  substantive 
comments  the  FAA  receives. 

ARAC  Acceptance  of  Tasks 

ARAC  has  accepted  the  tasks  and  has 
chosen  to  establish  a  new  Electrical 
systems  Harmonization  Working  Group. 
TTie  working  group  will  serve  as  staff  to 
ARAC  to  assist  ARAC  in  the  analysis  of 
the  assigned  task.  Working  group 
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recommendations  must  be  reviewed  and 
approved  by  ARAC.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
forwards  them  to  the  FAA  as  ARAC 
recommendations. 

Working  Group  Activity 

The  Electrical  Systems  Harmonization 
Working  Group  is  expected  to  comply 
with  the  procediues  adopted  by  ARAC. 
As  part  of  the  procedures,  the  working 
group  is  expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  tasks,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  transport  airplane  and  engine 
issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  appropriate  regulatory 
docimients  with  supporting  economic 
and  other  required  analyses,  and/or  any 
other  related  guidance  material  or 
collateral  docimients  the  working  group 
determines  to  be  appropriate;  or,  if  new 
or  revised  requirements  or  compliance 
methods  are  not  recommended,  a  draft 
report  stating  the  rationale  for  not 
making  such  recommendations.  If  the 
resulting  recommendation  is  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  published  by  the  FAA,  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  substantive   > 
comments  the  FAA  receives. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 

Participation  in  the  Working  Group      • 

The  Electrical  Systems  Harmonization 
Working  Group  will  be  composed  of 
technical  experts  having  an  interest  in 
the  assigned  tasks.  A  working  group 
member  need  not  be  a  representative  of 
a  member  of  the  full  committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the 
tasks,  and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  All 
requests  to  participate  must  be  received 
no  later  than  October  12, 1998.  The 
requests  wiH  be  reviewed  by  the 
assistant  chair  and  the  assistant 
executive  director,  and  the  individuals 
will  be  advised  whether  or  not  the 
request  can  be  accommodated. 

Individuals  chosen  for  membership 
on  the  working  group  will  be  expected 
to  represent  their  aviation  community 


segment  and  participate  actively  in  the 
working  group  (e.g.,  attend  all  meetings, 
provide  written  comments  when 
requested  to  do  so,  etc.).  They  also  will 
be  expected  to  devote  the  resources 
necessary  to  ensure  the  ability  of  the 
working  group  to  meet  any  assigned 
deadline(s).  Members  are  expected  to 
keep  their  management  chain  advised  of 
working  group  activities  and  decisions 
to  ensure  that  the  agreed  technical 
solutions  do  not  conflict  with  their 
sponsoring  organization's  position  when 
the  subject  being  negotiated  is  presented 
to  ARAC  for  a  vote. 

Once  the  working  group  has  begim 
deliberations,  members  will  not  be 
added  or  substituted  without  the 
approval  of  the  assistant  chair,  the 
assistant  executive  director,  and  the 
working  group  chair. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  pubUc 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public.  Meetings  of  the  Electrical 
Systems  Harmonization  Working  Group 
will  not  be  open  to  the  public,  except 
to  the  extent  that  individuals  vrith  an 
interest  and  exjjertise  are  selected  to 
participate.  No  public  announcement  of 
working  group  meetings  will  be  made. 

Issued  in  Washington,  DC,  on  September  4, 
1998. 

Joseph  A.  Hawkins, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

IFR  Doc.  9&-24419  Filed  9-10-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  Impose  and  Use  ttie  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Ketchikan  International  Airport, 
Ketchikan.  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA*  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Ketchikan 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 


101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  13, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Ronnie  V.  Simpson,  Manager, 
Alaskan  Region  Airports  Division, 
Federal  Aviation  Administration;  222 
West  7th,  Box  14;  Anchorage,  AK  99513. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Don  Chenhall, 
Airport  Manager,  at  the  following 
address:  Ketchikan  International 
Airport,  1000  Airport  Terminal 
Building,  Ketchikan,  Alaska  99901. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Ketchikan 
International  Airport  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Roth,  Programming  Specialist, 
Alaskan  Region  Airports  Division, 
Planning  and  Programming  Branch, 
AAL-611A,  222  W  7th,  Box  14, 
Anchorage,  AK,  99513-7587,  (907)  271- 
5443.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INF0RMATKX4:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#98-01-0- 
00-KTN)  to  impose  and  use  the  revenue 
from  a  PFC  at  Ketchikan  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

On  August  27, 1998,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Ketchikan  Gateway 
Borough  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  27, 1998. 

The  following  is  a  brief  overview  of 
the  impose  and  use  appUcation. 

Application  number:  98-01-C-OO- 
KTN.  

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
February  1, 1999. 

Proposed  charge  expiration  date: 
February  1,  2018. 

Total  estimated  PFC  revenue: 
$6,419,400. 

Brief  description  Impose  and  Use 
Projects:  Terminal  Building 
Improvements,  Acquire  Replacement 
Airport  Ferry. 
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Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  located  at  the 
FAA,  Alaskan  Region  Airports  Division, 
Anchorage,  Alaska. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociiments  germane  to  the 
application  in  person  at  the  Ketchikan 
International  Airport. 

Issued  in  Anchorage,  Alaska  on  September 
1, 1998. 

David  S.  Stelliog, 

Acting  Manager,  Airports  Division,  Alaskan 

Region. 

(FR  Doc.  98-24418  Filed  9-10-98;  8:45  am] 

MLUNQ  COM  4tie-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement 
Travis  and  Williamson  Counties,  TX 

agency:  Federal  tiighway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the 
scope  (project  limits]  of  the 
environmental  impact  statement  (EIS) 
for  the  proposed  State  Highway  45 
project  in  Travis  and  Williamson 
Coimties,  Texas,  will  be  revised.  This 
notice  amends  the  NOI  for  proposed 
State  Highway  45  that  was  published  in 
the  Federal  Register  on  October  31, 
1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Walter  C.  Waidelich,  District  Engineer, 
Federal  Hi^way  Administration,  Room 
850,  Federal  Building.  300  East  8th 
Street,  Austin,  Texas  78701.  (512)  916- 
5988.  Stacey  Benningfield, 
Environmental  Manager,  Texas 
Turnpike  Authority  Division,  Texas 
Department  of  Transportation,  125  E. 
11th  Street.  Austin,  Texas  78701-2483, 
(512)  936-0983. 

SUPPt^MENTARY  INFORMATION:  As 
initially  planned  SH  45  was  to  extend 
from  FM  685  north  of  Pflugerville, 
Texas,  westerly  to  a  termini  at  U.S. 
Highway  183  (a  distance  of 
approximately  22.5  kilometers  or  14 
miles)  with  a  1.1.  kilometer  (0.7  mile) 
transition  to  existing  Ranch-to-Market 
Road  620. 

Based  on  preliminary  traffic  and 
engineering  analyses,  it  was  determined 
that  the  western  project  terminus  and 
1.1  kilometer  (0.7  mile)  transitional 


area,  as  originally  proposed,- would  not 
provide  for  efficient  dissipation  of 
traffic  demand  and  would,  in  fact, 
contribute  to  congestion  on  US  183, 
Anderson  Mill  Road  and  RM  620.  To 
provide  for  efficient  traffic  movement  in 
the  western  portion  of  the  project  area, 
it  is  necessary  to  extend  the  western 
project  limit  to  Anderson  Mill  Road 
(Ranch-to-Market  Road  2769).  West  of 
Anderson  Mill  Road  the  proposed 
facility  will  be  transitioned  back  to 
existing  RM  620.  The  environmental 
impact  statement  for  proposed  State 
Highway  45  will  address  the  entire  26.1 
kilometer  (16.2  miles)  length  of  the 
revised  limits  of  State  Hi^way  45 
including  the  transitional  area  west  of 
Anderson  Mill  Road. 

Since  publication  of  the  original  NOI 
in  October  1997,  the  proposed  SH  45 
project  has  been  identified  as  a  turnpike 
project  candidate.  Accordingly,  the 
Texas  Department  of  Transportation  has 
assigned  project  development 
responsiUlity  to  its  Turnpike  Authority 
Division  (TTA).  The  proposed  project  is 
now  being  developed  by  the  FHWA  in 
cooperation  with  the  TTA. 

As  ciurently  envisioned,  between 
Anderson  Mill  Road  in  southwest 
Williamson  County  and  proposed  State 
Highway  130  in  northeast  Travis 
County,  the  proposed  facility  will  be 
initially  constructed  and  operated  as  a 
controlled  access  toU  road.  Frontage 
roads  will  be  provided  in  some  areas, 
but  will  not  be  continuous  throughout 
the  length  of  the  proposed  project. 
Between  Anderson  Mill  Road  and 
proposed  State  Highway  430  the 
ultimate  facility  design  is  anticipated  to 
be  a  six-lane  controlled  access  freeway 
with  fitintage  roads. 

From  State  Highway  130  to  FM  685. 
the  eastern  project  termini,  the  proposed 
fiK:ility  will  be  a  non-toll  4-lane  divided 
highway. 

m  conjunction  with  preparation  of  the 
EIS  for  State  Highway  45  and  selection 
of  a  preferred  alternative,  the  TTA  will 
conduct  a  toll  feasibility  study  to 
evaluate  the  viability  of  developing  the 
selected  ahemative  as  a  toll  road  (except 
in  the  area  east  of  proposed  State 
Highway  130)  and  financing  it,  in  whole 
or  in  part,  through  the  issuance  of 
revenue  bonds.  The  toll  road 
designation  will  not  influence  the 
selection  of  a  preferred  alternative. 
Proposed  alternatives,  including 
alternative  alignments,  will  be  evaluated 
for  how  well  tibey  meet  the  established 
purpose  and  need  for  the  proposed 
project.  Any  impacts  owing  to  the  toll 
road  designation  will  be  discussed  in 
the  environmental  impact  statement. 

On  October  7, 1998,  the  TTA  will 
conduct  a  public  meeting  to  discuss  the 


proposed  State  Highway  45  project.  The 
purpose  of  the  public  meeting  will  be  to 
receive  comments  on  the  proposed 
project.  Diuing  the  public  meeting, 
particular  emphasis  vtrill  be  placed  upon 
the  portion  of  the  proposed  facility  to  be 
located  within  the  expanded  project 
limits.  The  meeting  will  be  held  at  Noel 
Grisham  Middle  School,  10805  School 
House  Lane,  Austin,  Texas  78750.  From 
6:00  to  7:00  p.m.,  displays  showing  the 
preliminary  alternatives  corridors  will 
be  available  for  review.  During  this 
time,  TTA  staff  will  be  available  to 
answer  questions.  At  7:00  p.m.  there 
will  be  a  formal  project  presentation 
followed  by  a  public  comment  period. 
AH  interested  citizens  are  invited  to 
attend  this  meeting. 

A  public  hearing  will  be  held  after 
publication  for  the  Draft  EIS.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  hearing.  The  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed,  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  TTA  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nimiber  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intei^govemmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Walter  C  Waidelich, 

District  Engineer,  Austin,  Texas. 

(FR  Doc.  98-24445  Filed  9-10-98;  8:45  am] 

MUMQ  COOE  4M0-21-M 


DEPARTMENT  OF  TRANSPOffTTATION 

National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  ttie 
Vefiicle  Theft  Prevention  Standard; 
Ford 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
Department  of  Transportation  (DOT)- 
action:  Grant  of  petition  for  exemption. 

SUMMARY:  This  notice  grants'ln  full  the 
petition  of  Ford  Motor  Company  (Ford) 
for  an  exemption  of  a  hlg^-theft  line,  the 
Ford  Mustang,  from  the  parts-marking 
requirements  of  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard.  This 
petition  is  granted  because  the  agency 
has  determined  that  the  antitheft  device 
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to  be  placed  on  the  line  as  standard 
equipment  is  likely  to  be  as  effective  in  ■ 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the  parts- 
marking  requirements  of  the  Theft 
Prevention  Standard. 
DATES:  The  exemf  tion  granted  by  this 
notice  is  effective  beginning  with  model 
year  (MY)  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosalind  Proctor,  Office  of  Planning  and 
Consumer  Programs,  NHTSA,  400 
Seventh  Street,  SW,  Washington  DC 
20590.  Ms.  Proctor's  telephone  number 
is  (202)  366-0846.  Her  fax  niunber  is 
(202)  493-2739. 

SUPPLEMENTARY  INFORMATION:  hi  a 
petition  dated  January  21, 1998,  Ford 
requested  an  exemption  from  the  parts 
marking  requirements  of  the  Theft 
Prevention  Standard  (49  CFR  Part  541) 
for  the  Crown  Victoria  and  Grand 
Marquis  vehicle  lines  beginning  in  MY 
1999.  Ford  also  requested  that  the 
agency  also  consider  its  petition  for  its 
Taurus  and  Sable  vehicle  lines 
beginning  in  MY  2000  which  will  also 
be  equipped  with  the  same  standard 
equipment  antitheft  system  as  Ford 
proposes  for  installation  on  its  Crown 
Victoria  and  Grand  Marquis  vehicle 
lines  for  the  1999  model  year. 

However,  Section  543.5(a)  specifically 
states  that  "For  each  of  model  years 
1997  through  2000,  a  manufacturer  may 
petition  NHTSA  to  grant  an  exemption 
for  one  additional  line  of  its  passenger 
motor  vehicles  from  the  requirements  of 
Part  541  of  this  chapter."  Therefore,  the 
agency  advised  Ford  that  the  comf>any 
must  decide  which  of  the  two  lines  it 
would  request  to  petition  for  exemption 
frtsm  the  parts-marking  requirements  for 
MYs  1999  and  2000  respectively. 
Subsequently  by  letter  dated  May  4, 
1998,  Ford  chose  to  withdraw  its 
original  petition  for  exemption  for  the 
MY  1999  Crown  Victoria  and  Grand 
Marquis  lines,  and  the  MY  2000  Taurus 
and  Sable  vehicle  lines.  In  Ford's  May 
4  withdrawal  letter,  it  also  requested  an 
exemption  fitim  the  parts-marking 
requirements  for  its  Mustang  vehicle 
line  beginning  with  MY  1999. 
Accordingly,  May  4, 1998,  is  the  date  on 
which  the  statutory  120-day  period  for 
processing  Ford's  petition  began.  The 
petition  is  pursuant  to  49  CFR  Part  543, 
Exemption  From  Vehicle  Theft 
Prevention  Standard,  based  on  the 
installation  of  an  antitheft  device  as 
standard  equipment  for  the  entire  line. 

Ford's  suomittal  is  considered  a 
complete  petition,  as  required  by  49 
CFR  Part  543.7,  in  that  it  met  the  general 
requirements  contained  in  §  543.5  and 
the  specific  content  requirements  of 
§543.6. 


In  its  petition.  Ford  provided  a 
detailed  description  and  diagram  of  the 
identity,  design,  and  location  of  the 
components  of  the  antitheft  device  for 
the  new  line.  Ford  will  install  its 
antitheft  device,  the  SecuriLock  Passive 
Anti-Theft  Electronic  Engine 
Immobilizer  System  (SecuriLock)  as 
standard  equipment  on  the  MY  1999 
Ford  Mustang. 

In  order  to  enstue  the  reliability  and 
durability  of  the  device.  Ford  conducted 
tests,  based  on  its  own  specified 
standards.  Ford  provided  a  detailed  list 
of  the  tests  conducted  and  stated  its 
belief  that  the  device  is  reliable  and 
durable  since  it  complied  vnth  Ford's 
specified  requirements  for  each  test  The 
environmental  and  functional  tests 
conducted  were  for  thermal  shock,  high 
temperature  exposure,  low-temperature 
exposure,  powered/thermal  cycle, 
temperature/humidity  cycling,  constant 
humidity,  end-of-line,  random 
vibration,  tri-temperatiu«  parametric, 
bench  drop,  transmit  current,  lead/lock 
strength/integrity,  output  frequency, 
resistance  to  solvents,  output  field 
strength,  dust,  and  electromagnetic 
compatibility. 

The  Ford  SeciuiLock  is  a  transponder- 
based  electronic  immobilizer  system. 
The  device  is  activated  when  the  driver/ 
operator  tiuns  off  the  engine  by  using 
the  properly  coded  ignition  key.  When 
the  ignition  key  is  turned  to  the  start 
position,  the  transponder  (located  in  the 
head  of  the  key)  transmits  a  code  to  the 
powertrain's  electronic  control  module. 
The  vehicle's  engine  can  only  be  started 
if  the  transponder  code  matches  the 
code  previously  programmed  into  the 
powertrain's  electronic  control  module. 
If  the  code  does  not  match,  the  engine 
will  be  disabled.  Ford  stated  that  there 
are  seventy-two  quadrillion  different 
codes  and  each  transponder  is  hard- 
coded  with  a  unique  code  at  the  time  of 
manufacture.  Additionally,  Ford  stated 
that  the  conununication  between  the 
SecuriLock  control  function  and  the 
powertrain's  electronic  control  module 
are  encrypted. 

Ford  stated  that  its  SecuriLock  system 
incorporates  a  theft  indicator  using  a 
light-emitting  diode  (LED)  that  provides 
information  to  the  driver/operator  as  to 
the  "set"  and  "unset"  condition  of  the 
device.  When  the  ignition  is  initially 
turned  to  the  "ON"  position,  a  3-second 
continuous  LED  indicates  the  proper 
"unset"  state  of  the  device.  When  the 
ignition  is  ttuned  to  "OFF",  a  flashing 
L£D  indicates  the  "set"  state  of  the 
device  and  provides  visual  information 
that  the  vehicle  is  protected  by  the 
SecuriLock  system.  Ford  states  that  the 
integration  of  the  setting/unsetting 
device  (transponder)  into  the  ignition 


key  prevents  any  inadvertent  activation 
of  the  device. 

Ford  believes  that  it  would  be  very 
difficult  for  a  thief  to  defeat  this  type  of 
electronic  immobilizer  system.  Ford 
believes  that  its  new  device  is  reliable 
and  durable  because  its  does  not  have 
any  moving  parts,  nor  does  it  require  a 
separate  battery  in  the  key.  If  the  correct 
code  is  not  transmitted  to  the  electronic 
control  module  (accomplished  only  by 
having  the  correct  key),  there  is  no  way 
to  mechanically  override  the  system  and 
start  the  vehicle.  Furthermore,  Ford 
stated  that  drive-away  thefts  are 
virtually  eliminated  with  SecunLock's 
sophisticated  design  and  operation  of 
the  electronic  engine  immobilizer 
system  which  makes  conventional  theft 
methods  (i.e.,  hot-wiring  or  attacking 
the  ignition-lock  cylinder)  ineffective. 
Ford  reemphasized  that  any  attempt  to 
slam-pull  the  ignition-lock  cylinder  will 
have  no  effect  on  a  thiefs  ability  to  start 
the  vehicle. 

Ford's  SecuriLock  antitheft  device 
was  voluntarily  installed  on  all  Mustang 
GT  and  Cobra  models  as  standard 
equipment  in  MY  1996.  Ford  notes  that 
in  comparing  the  National  Crime 
Information  Center's  (NCIC)  CY  1995— 
1996  theft  data  for  MY  1995  Mustang 
GT  and  Cobra  vehicles  without  an 
immobilizer  device  installed  with  MY 
1996  data  for  Mustang  GT  and  Cobra 
vehicles  with  an  immobilizer  device 
installed,  approximately  a  75% 
reduction  in  theft  is  shown. 
Additionally,  Ford  stated  that  its 
SecuriLock  device  has  been  installed  on 
the  entire  Mustang  vehicle  line  as 
standard  equipment  since  MY  1997. 

As  part  01  its  submission.  Ford  also 
provided  a  Highway  Loss  Data  Institute 
(HLDI)'s  theft  loss  bulletin.  Vol.  15,  No. 
1,  September  1997,  which  evaluated 
1996  Ford  Mustang  and  Taurus  models 
fitted  with  the  SecuriLock  device  and 
corresponding  1995  models  without  the 
SectiriLock  device.  The  restilts  as 
reported  by  HLDI  indicated  a  reduction 
in  overall  theft  losses  by  approximately 
50%  for  both  Mustang  and  Taurus 
models. 

Additionally,  Ford  stated  that  its 
SecuriLock  device  has  been 
demonstrated  to  various  insurance 
companies,  and  as  a  result  AAA 
Michigan  and  State  Farm  now  give  an 
antitheft  discount  of  25%  and  10% 
respectively  on  premiums  for 
comprehensive  insurance  for  all  Ford 
vehicles  equipped  with  the  device. 

Ford's  proposed  device,  as  well  as 
other  comparable  devices  that  have 
received  full  exemptions  fit>m  the  parts- 
marking  requirements,  lack  an  audible 
or  visible  alarm.  Therefore,  these 
devices  caimot  perform  one  of  the 
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functions  listed  in  49  CFR  Part 
S42.6(a)(3),  that  is,  to  call  attention  to 
unauthorized  attempts  to  enter  or  move 
the  vehicle.  However,  theft  data  have 
indicated  a  decline  in  theft  rates  for 
vehicle  lines  that  have  been  equipped 
with  antitheft  devices  similar  to  Uiat 
which  Ford  proposes.  In  these 
instances,  the  agency  has  concluded 
that  the  lack  of  a  visual  or  audio  alarm 
has  not  prevented  these  antitheft 
devices  firom  being  effective  protection 
against  theft. 

On  the  basis  of  comparison,  Ford  has 
concluded  that  the  antitheft  device 
proposed  for  its  vehicle  line  is  no  less 
effective  than  those  devices  in  the  lines 
for  which  NHTSA  has  already  granted 
full  exemptions  from  the  parts-marking 
requirements. 

Based  on  the  evidence  submitted  by 
Ford,  the  agency  believes  that  the 
antitheft  device  for  the  Ford  Mustang 
vehicle  line  is  likely  to  be  as  effective 
in  reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the  parts- 
marking  requirements  of  the  theft 
prevention  standard  (49  CFR  Part  541). 

The  agency  believes  that  the  device 
will  provide  four  of  the  five  types  of 
performance  listed  in  49  CFR  Part 
543.6(a)(3):  promoting  activation: 
preventing  defeat  or  circimivention  of 
the  device  by  unauthorized  persons; 
preventing  operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  49  U.S.C.  33106  and 
49  CFR  Part  543.6(a)(4)  and  (5).  the 
agency  finds  that  Ford  has  provided 
adequate  reasons  for  its  belief  that  the 
antiOieft  device  will  reduce  and  deter 
theft.  This  conclusion  is  based  on  the 
information  Ford  provided  about  its 
antitheft  device. 

For  the  foregoing  reasons,  the  agency 
hereby  grants  in  full  Ford  Motor 
Company's  petition  for  an  exemption  for 
the  MY  1999  Mustang  vehicle  line  bom 
the  parts-marking  requirements  of  49 
CFR  Part  541. 

If  Ford  decides  not  to  use  the 
exemption  for  this  line,  it  must  formally 
notify  the  agency,  and,  thereafter,  the 
line  must  be  fully  marked  as  required  by 
49  CFR  Parts  541.5  and  541.6  (marking 
of  major  component  peuts  and 
replacement  parts). 

NHTSA  notes  that  if  Ford  wishes  in 
the  future  to  modify  the  device  on 
which  this  exemption  is  based,  the 
company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Part  543.7(d) 
states  that  a  Part  543  exemption  applies 
only  to  vehicles  that  belong  to  a  line 
exempted  under  this  part  and  equipped 
with  the  anti-theft  device  on  which  the 
line's  exemption  is  based.  Further, 
§  543.9(c)(2)  provides  for  the  submission 


of  petitions  "to  modify  an  exemption  to 
permit  the  use  of  an  antitheft  device 
similar  to  but  differing  from  the  one 
specified  in  that  exemption."  The 
agency  wishes  to  minimize  the 
administrative  burden  that  §  543.9(c)(2) 
could  place  on  exempted  vehicle 
manufacturers  and  itself.  The  agency 
did  not  intend  in  drafting  Part  543  to 
require  the  submission  of  a  modification 
petition  for  every  change  to  the 
components  or  design  of  an  antitheft 
device.  The  significance  of  many  such 
changes  could  be  de  minimis,  llierefore, 
NHTSA  suggests  that  if  the 
manufacturer  contemplates  making  any 
changes  the  effects  of  which  might  be 
characterized  as  de  minimis,  it  should 
consult  the  agency  before  preparing  and 
submitting  a  petition  to  modify. 

Authority.  49  U.S.C  33106;  delegation  of 
authraity  at  49  CFR  1.50. 

Issued  on  September  4, 1998. 
L.  Robert  Shelton, 
Associate  Administratis  for  Safety 
Performance  Standards. 
[FR  Doc.  98-24489  Filed  9-10-98;  8:45  am] 
BOIMQ  COOC  4t10-S*-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Trmsportation  Board 
[STB  DoclMt  No.  AB-33  (Sub-No.  12SX)] 

Union  Pacific  Railroad  Company— 
AtMndonment  Exemption— in  Orange 
County,  CA 

On  August  24, 1998,  Union  Pacific 
Railroad  Company  (UP)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  bom.  the  provisions  of  49 
U.S.C.  10903-05  >  to  abandon  a  3.84- 
mile  line  of  railroad  known  as  the  Los 
Alamitos  Branch  extending  from 
milepost  514.26  near  Los  Alamitos 
Junction  to  the  end  of  the  line  at 
milepost  518.10  near  Los  Alamitos.  in 
Orange  County,  CA.  The  line  traverses 
U.S.  Postal  Service  Zip  Code  90720,  and 
includes  the  non-agency  station  of  Los 
Alamitos  at  milepost  518.10. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
doomientation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  Oregon  Short  Lin' 
R.  Co. —  Abandonment— Goshen,  360 
LC.C.  91  (1979). 


'  In  addition  to  an  exemption  from  49  U.S.C 
10903,  UP  seeks  exemption  from  49  U.S.C  10904 
(offer  of  financial  assistance  pnx:edure3]  and  49 
U.S.C  10905  (public  use  conditions).  These 
requests  will  be  addressed  in  the  final  decision. 


By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C  10502(b).  A  final 
decision  will  be  issued  by  December  11. 
1998. 

Any  ofiier  of  financial  assistance 
(OFA)  under  49  CFR  1192.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  the  filing  fee,  which 
currently  is  set  at  $1,000.  See  49  CFR 
1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
tise,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  imder 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  October  1, 1998.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(0(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  125X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary.  Case  Control  Unit.  1925  K 
Street.  NW.  Washington,  DC  20423- 
0001;  and  (2)  Joseph  D.  Anthofer.  1416 
Dodge  Street,  Room  830,  Omaha,  NE 
68179-0830. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  oi  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Website  at 
"WWW.STB.DOT.GOV." 

Decided:  September  1, 1998. 
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By  the  Board,  David  M.  Konsdmik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 

[FR  Doc  98-24051  Filed  9-10-98;  8:45  am] 
HLUNQ  OOOE  4S1S-00-P 


DEPARTMENT  OF  VETERANS . 
AFFAIRS 

[Oy  B  Control  fie.  2900-0094] 

Proposed  Information  Collection 
Aettvtty:  Proposed  Co'llection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY;  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportiinity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  forpublic 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  determine  an 
applicant's  eligibility  for  VA  benefits 
based  on  service  in  the  Commonwealth 
Army  of  the  Philippines  or  in 
recognized  guerrilla  organizations. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
cc^ection  of  information  should  be 
received  on  or  before  November  10. 
1998. 

AOBRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0094"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520).  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 


comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titie:  Supplement  to  VA  Forms  21- 
526,21-534,  and  21-535  (For 
Philippine  Claims),  VA  Form  21-4169. 

OhfB  Control  Number:  2900-0094. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  Title  38,  U.S.C.,  Sectiwis 
101  and  6104  require  VA  to  ascertain 
from  certain  applicants  service 
information,  place  of  residence, 
evidence  held  by  the  applicant  to  prove 
servioe,  and  whether  the  applicant  was 
a  member  of  pro-Japanese,  pro-German, 
or  anti-American  Hlipino  organizations. 
The  information  collected  is  used  in 
determining  eligibility  for  benefits  based 
on  Commonweedth  Army  or  recognized 
guerrilla  service. 

Affected  Public:  Individuals  or 
households. 

Estimated  AimuaJ  Burden:  250  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
1.000. 

Dated:  August  14, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  fMlsoii. 

Director,  Information  Management  Service. 
(FR  Doc.  98-24363  Filed  9-1&-98;  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-046^ 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 


information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  a 
currently  approved  collection,  and 
allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  for  information 
needed  to  establish  entitlement  to 
Government  Life  Insurance  proceeds. 
DATES:  Written  comments  and 
recommfflidations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  10, 
1998. 

JkDORESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Admhiistration  (20S52),  Department  of 
Veterans  Affurs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  ConUol  No.  2900-0469"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy ).  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520).  Federal  agencies  must 
obtain  approval  from  tiie  Office  of 
Management  and  Budget  (C^«fB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
conmients  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
fw  the  propa  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  ct^lected;  and  (4) 
ways  to  TnifiimiaiH  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Numbers:  Certificate 
Showing  Residence  and  Heirs  of , 
Deceased  Veterans  or  Beneficiary.  VA 
Form  29-541. 

OMB  Control  Number:  2900-0469. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Abstract:  'The  form  is  used  to  establish 
entitlement  to  Government  Life 
Insurance  proceeds  in  estate  cases  when 
formal  administration  otthe  estate  is  not 
required.  The  infiumation  requested  is 
required  by  law.  Htle  38  U.S.C 
Sections  1917  and  1950,  and  is  used  by 
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VA  to  determine  entitlement  to 
Government  Life  Insurance  proceeds. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,039 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
2,078. 

Dated:  August  14, 1998. 

By  direction  of  the  Secretary: 

Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  98-24364  Filed  9-10-98;  8:45  am] 
BHJJNQ  COOe  t320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMS  Control  No.  2900-0032] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AQENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Afiiairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  13, 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045  A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington.  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0032." 
SUPPLEMENTARY  INFORMATION: 

Title:  Report  and  Certification  of  Loan 
Disbursement.  VA  Form  26-1820. 

OMB  Control  Number:  2900-0032. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  completed  by 
lenders  closing  VA  guaranteed  and 
insured  loans  imder  the  automatic  or 
prior  approval  procediues.  Such  loans 
are  not  subject  to  prior  approval  of  VA. 
Lenders  are  required  to  submit  with  VA 
Form  26-1820  a  copy  of  the  loan 
application  (showing  income,  assets. 


and  obligations)  which  the  lender 
requires  the  borrower  to  execute  when 
applying  for  the  loan;  original 
employment  and  income  verifications 
obtained  from  the  borrower's  place  of 
employment;  original  verification  of 
assets;  and  original  credit  report.  VA 
Form  26-1820  provides  VA  with  the 
necessary  information  on  the  loan  and 
property  sufficient  for  loan  examination 
determinations  and  verification  of 
compliance  with  Title  38.  U.S.C, 
Chapter  37. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  cvurently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  March 
24, 1998  at  page  14176. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  130,000 
hoiu^. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Generally  one 
time  per  loan  disbursement. 

Estimated  Number  of  Respondents: 
260,000. 

Send  comments  and 
reconmiendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  BuildLig, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0032"  in  any 
correspondence. 

Dated:  August  12, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 

Director,  Information  Management  S&vice. 
(FR  Doc.  98-24360  Filed  9-10-98;  8:45  am] 

BtLUNG  COOE  a32»41-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-00661 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 


collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  October  13, 1998. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),- Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0066." 

SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Number:  Request  to 
Employer  for  Employment  Information 
in  Connection  with  Claim  for  Disability 
Benefits,  VA  Form  29-459. 

OMB  Control  Number:  2900-0066. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to  request 
employment  information  in  connection 
with  a  claim  for  disability  insurance 
benefits.  The  information  collected  is 
used  by  VA  to  establish  the  insured's 
eligibility  for  disability  insurance 
benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  vath  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  29, 1998  at  page  4528. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  862  hours. 

Estimated  Average  Burden  Pa- 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
5,167. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0066"  in  any 
correspondence. 

Dated:  August  14, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 

Director,  Information  Management  Service. 
(FR  Doc.  98-24361  Filed  9-10-98;  8:45  am] 
BILUNG  COOE  832IHM-P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

P>MB  Control  No.  2900-0252] 

Agency  Infonnation  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Af&irs. 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
annoxmces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (CK^)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  13, 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4).  Department  of  Veterans 
Affairs.  8l0  Vermont  Avenue.  NW. 
Washington.  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0252." 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Authority  to 
Close  Loans  on  an  Automatic  Basis — 
Nonsupervised  Lenders,  VA  Form  26- 
8736. 

OMB  Control  Number:  2900-0252. 

Type  of  Review:  Reinstatement, 
vrithout  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  Title  38,  U.S.C,  Section 
3702(d)(3)  provides  for  nonsupervised 
lenders  to  make  automatically 
guaranteed  loans  if  the  Secretary  of 
Veterans  Affairs  approves  them  for  such 


purposes.  Automatic  lending  privileges 
eliminate  the  requirement  for 
submission  of  loans  to  VA  for  prior 
approval.  Lending  institutions  with 
automatic  loan  privileges  may  process 
and  disburse  such  loans  and 
subsequently  report  the  loan  to  VA  for 
issuance  of  guaranty.  VA  Form  26-8736 
is  used  by  nonsupervised  lenders  to 
request  approval  to  close  loans  on  an 
automatic  basis.  The  form  requests 
information  considered  crucial  for  VA 
to  make  acceptability  determinations  as 
to  lenders  who  shall  be  approved  for 
this  privilege. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Regiater 
Notice  with  a  60-day  commoit  period 
soliciting  comments  on  this  collectian 
of  information  was  published  on 
February  11, 1998  at  page  7050. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Aimual  Burden:  50  hours. 

Estimated  Average  Burden  Per 
Respondent:  25  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
120. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0252"  in  any 
correspondence. 

Dated:  August  14. 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  98-24362  Filed  9-10-98;  8:45  am) 
BILUNQ  CODE  nSO-OI-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Geriatrics  and 
Gerontology,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Geriatrics  and  Gerontology  Advisory 
Committee  (GGAC)  Mrill  be  held  on 
September  21-22, 1998,  at  the 
Department  of  Veterans  Affairs,  in  Room 
530,  located  at  810  Vermont  Avenue, 
NW.  Washington,  DC.  The  purpose  of 
the  GGAC  is  to  advise  the  Secretary  of 
Veterans  Affairs  and  the  Under 
Secretary  for  Health  relative  to  the  care 
and  treatment  of  the  aging  veterans,  and 
to  evaluate  the  Geriatric  Research, 
Education,  and  Clinical  Centers.  The 
Committee  will  meet  from  9KXI  ajn. 
until  5:00  p.m.  (EST)  on  September  21 
and  from  9:00  a.m.  until  noon  (EST)  on 
September  22. 

The  agenda  for  September  21  will 
begin  with  a  discussion  of  VA  support 
for  Geriatric  Research,  Education,  and 
Clinical  Centers  (GRECCs).  The  first 
day's  agenda  vfill  also  cover  the  Report 
of  GRECC  Site  Visits  and  GRECC 
Performance  Measures.  On  September 
22,  the  Committee  will  review  update 
on  VA  activities  in  Geriatrics  and 
Extended  Care. 

The  meeting  will  be  open  to  the 
public.  Individuals  who  wish  to  attend 
the  meeting  should  contact  Jacqueline 
Holmes,  Program  Assistant,  Geriatrics 
and  Extended  Care  Strategic  Healthcare 
Group  at  (202)  273-8539. 

Dated:  September  3, 1998. 
He3rward  Bannistar, 
(k>nmiittee  Management  Officer. 
[FR  Doc.  98-24367  Filed  9-10-98;  8:45  am) 
BRUNO  COOE  832e-ei-M 
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Part  II 


Environmental 
Protection  Agency 

40  CFR  Chapter  I 

Consumer  and  Commercial  Products: 

Schedule  for  Regulation;  Final  Rule 

40  CFR  Parts  9  and  59 
National  Volatile  Organic  Compound 
Emission  Standards  for  Automobile 
Refinish  Coatings  and  Consumer 
Products;  Final  Rules 

40  CFR  Part  59 

National  Volatile  Organic  Compound 
Emission  Standards  for  Architectural 
Coatings;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[AD-FRL-6149-6] 
RIN  206O-AE24 

Consumer  and  Commercial  Products: 
Schedule  for  Regulation 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Final  listing  of  product 
categories  for  regulations. 

SUMMARY:  This  dociunent  announces  the 
EPA's  final  decision  to  list  the  consumer 
products,  architectural  coatings,  and 
automobile  refinish  coatings  categories 
for  regulation  in  the  first  group  of 
consimier  and  commercial  product 
categories  for  which  regulations  are 
mandated  under  section  183(e)  of  the 
Clean  Air  Act.  The  final  rules  for  these 
three  categories  are  published  elsewhere 
in  today's  Federal  Register. 
DATES:  This  decision  is  effective 
September  11. 1998. 
ADDRESSES:  Technical  Support 
Document.  The  background  information 
document  (BID)  containing  the 
Administrator's  responses  to  significant 
comments  on  the  section  183(e)  study 
and  Report  to  Congress  (referred  to  as 
the  "183-BID")  may  be  obtained  fivm 
the  docket;  the  United  States 
Environmental  Protection  Agency 
Library  (MD-35),  Research  Triangle 
Park,  North  CaroUna  27711,  telephone 
(919)  541-2777;  or  firom  the  National 
Technical  Information  Services,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22151,  telephone  (703)  487-4650.  Please 
refer  to  "Response  to  Comments  on 
Section  183(e)  Study  and  Report  to 
Congress."  The  183-BID  contains  a 
summary  of  all  the  significant  public 
comments  made  on  the  section  183(e) 
study  and  Report  to  Congress  and  the 
list  and  schedule  for  regulation  as  well 
as  the  Administrator's  responses  to  the 
comments. 


Docket.  Docket  No.  A-94-65  contains 
information  considered  by  the  EPA  in 
development  of  the  consimier  and 
commercial  products  study  and  the 
subsequent  list  and  schedule  for 
regulation.  Comments  on  the  section 
183(e)  Report  to  Congress  (Report)  and 
the  list  and  schedule  of  consumer 
product  categories  to  be  regulated  were 
received  in  four  different  dockets:  (1) 
the  consumer  and  commercial  product 
Report  docket  (A-94-65);  (2)  the 
ardiitectural  coatings  rulemaking 
docket  (A-92-18);  (3)  the  consumer 
products  rulemaking  docket  (A-95-40): 
and  (4)  the  automobile  refinishing 
coatings  rulemaking  docket  (A-95-18). 
The  dockets  are  available  for  public 
inspection  and  copying  from  8:00  a.m. 
to  5:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  dockets 
are  located  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  Waterside  Mall,  Room  Ml  500, 
1st  Floor,  401  M  Street  SW,  Washington, 
DC  20460;  telephone  (202)  260-7546  or 
fax  (202)  260-4400.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bruce  Moore  at  (919)  541-5460, 
Coatings  and  Consumer  Products  Group, 
Emission  Standards  Division  (MD-13), 
United  States  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  183(e)  of  the  Act,  the 
EPA  was  required  to  conduct  a  study  of 
volatile  organic  compounds  (VOC) 
emissions  from  the  use  of  consumer  and 
commercial  products  to  assess  their 
potential  to  contribute  to  levels  of  ozone 
that  violate  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone, 
and  to  establish  criteria  for  regulating 
VOC  emissions  fitim  these  products. 
Section  183(e)  also  directed  the  EPA  to 
list  for  regulation  those  categories  of 
products  that  emit  at  least  80  percent  of 
the  VOC  emissions  into  nonattaiiunent 


areas,  and  to  schedule  those  categories 
for  regulation  in  four  groups.  Ozone  is 
a  major  component  of  smog  which 
causes  negative  health  and 
environmental  impacts  when  present  in 
high  concentrations  at  ground  level. 

On  March  23, 1995,  the  EPA 
submitted  the  consumer  and 
commercial  products  Report  to  Congress 
required  by  section  183(e)  of  the  CAA. 
On  March  23, 1995,  the  EPA  also 
published  in  the  Federal  Register  a 
summary  of  the  Report  to  Congress 
along  with  the  list  of  product  categories 
and  the  schedule  for  Uieir  regulation.  As 
stated  by  the  EPA,  the  March  23, 1995 
notice  did  not  represent  a  final  Agency 
action  on  the  listing  determination.  The 
notice  aimounced  Uiat  the  EPA  would 
take  comment  on  the  listing  in 
connection  with  its  rulemaikings  on 
emission  standards  for  the  categories  on 
the  initial  list,  and  that  final  Agency 
action  on  the  listing  for  each  product^ 
category  would  occvir  upon  publicatioh 
of  a  final  regulation  for  that  category. 
The  EPA  received  comments  on  the 
section  183(e)  study,  the  Report  to 
Congress,  and  the  list  and  schedule  of 
consumer  and  commercial  products  for 
regulation  in  response  to  the  three 
proposed  section  183(e)  rules  for  the 
categories  of  consumer  products, 
architectiu^  coatings,  and  automobile 
refinish  coatings,  and  the  March  23, 
1995  notice.  This  notice  presents  a 
summary  of  significant  public 
comments  and  the  EPA's  responses. 
Based  upon  the  study  and  the  Report  to 
Congress,  the  EPA  has  concluded  that 
these  three  categories  are  properly 
within  the  first  group  of  product 
categories  for  regulation. 

Regulated  Entities.  Entities  potentially 
affected  by  this  action  are  manufacturers 
and  distributors  of  consiuner  products, 
manufacturers  and  importers  of 
architectural  coatings,  and 
manufacturers  and  importers  of 
automobile  refinish  coatings  or  their 
components.  Regulated  categories  and 
entities  include: 


Category 


Industry 


State/local/trit>al  governments 


Examples  of  regulated  entities 


Manufacturers  or  distritxjtors  of  consumer  products.  Manufacturers,  packagers,  repackagers, 
or  importers  of  arctiltecturaJ  coatings.  Manufacturers  or  importers  of  automobile  refinishing 
coatings  or  ttieir  components. 

State  Agencies  that  manufacture  tt)eir  own  consumer  products  or  coatings. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
interested  in  this  action.  This  table  lists 
the  types  of  entities  that  the  EPA  is  now 
aware  could  potentially  be  interested  in 
this  action.  Other  types  of  entities  not 


listed  in  the  table  could  also  be 
interested.  For  additional  information 
on  applicability  of  these  rules,  please 
see  the  final  rules  pubhshed  elsewhere 
in  this  Federal  Register  for  these  three 
categories  of  products.  If  you  have 
questions  regarding  the  applicability  of 


this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  preamble. 

Judicial  review.  The  initial  listing  of 
product  categories  and  schedule  for 
regulation  was  published  on  March  23, 
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1995  (60  FR  15264).  This  document 
announces  the  EPA's  final  decision  to 
list  consumer  products,  architectural 
coatings,  and  autobody  refinishing 
categories  for  regulation  luider  the  first 
group  of  consumer  and  commercial 
product  categories  for  which  regulations 
are  mandated  under  section  183(e)  of 
the  Act.  Under  section  307(b)(1)  of  the 
Act,  judicial  review  of  this  final  action 
is  available  only  by  filing  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  District  of  Coliunbia 
Circuit  by  November  10, 1998.  Under 
section  307(d)(7)(B)  of  the  Act,  only  an 
objection  to  this  action  which  was 
raised  with  reasonable  specificity 
during  the  period  for  public  comment 
can  be  raised  during  judicial  review. 
Moreover,  under  section  307(b)(2)  of  the 
Act,  the  requirements  estabUshed  by 
today's  final  action  may  not  be 
challenged  separately  in  any  dvil  or 
criminal  proceeding  broxight  by  the  EPA 
to  enforce  these  requirements. 

Technology  Transfer  Network.  TTie 
Technology  Transfer  Network  (TTN) 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control,  including  copies  of 
the  Report  to  Congress,  all  the  proposed 
and  final  actions  under  section  183(e), 
and  supporting  documents.  The  TTN  is 
free  and  is  accessible  through  the 
internet  at  "http://www.epa.gov/ttn/ 
oarpg/ramain.html."  For  more 
information  on  the  TTN,  call  the  HELP 
line  at  (919)  541-5384. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

L  Background 

A.  Puipoae  of  regulation. 

B.  Ssction  183(e)  of  the  Act 

C  Publication  of  the  list  and  schedule  for 

regulation. 
D.  Regulatory  criteria  and  ranking  of 

product  categories, 
n.  Significant  Comments  on  Section  183(e) 

Study  and  Report  to  Congress 

A.  Legitimacy  of  the  Environmental 
Protection  Agency's  section  183(e)  study. 

1.  Reactivity. 

2.  Role  of  consumer  and  commercial 
products  in  contributing  to  ozone 
nonattainment. 

3.  Consideration  of  "emission  magnitude" 
and  "regulatory  efficiency." 

B.  Consumer  and  commercial  product 
invent(xy. 

1.  Role  of  biogenic  emissions. 

2.  Listing  of  biogenic  products. 

Q  The  Environmental  Protection  Agency's 

regulatory  strategy. 
1.  Nitrogen  oxides  versus  volatile  organic 

compounds  emissions  control  strategies. 

a.  Background:  The  current  ozone  control 
policy. 

b.  Effectiveness  of  a  national  volatile 
organic  compounds  control  strategy. 

c  Recent  scientific  studies. 
d.  Contribution  of  biogenic  volatile  organic 
compounds  sources  versus 


anthropogenic  sources  to  ozone 

nonattainment. 
e.  The  role  of  long-range  transport  of 

nitrogen  oxides  in  ozone  nonattainment 
t  The  Environmental  Protection  Agency's 

approach  in  determining  the  effects  of 

precursor  emissions  on  ozone 

nonattainment 
2.  Regulation  of  attainment  areas  via 

national  rules, 
m.  Administrative  Reqmrements 

A.  Docket. 

B.  Paperwork  Reduction  Act. 
C  Executive  Order  12866. 

D.  Executive  Order  12875. 

E.  Regulatory  Flexibility  Act/Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

F.  Unfunded  Mandates  Reform  Act  of  1995. 

G.  Submission  to  Congress  and  the  General 
Accounting  Office. 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Executive  Order  13045. 

I.  Background 

A  Purpose  of  Regulation 

Groimd-level  ozone,  which  is  a  major 
component  of  "smog,"  is  formed  in  the 
atmosphere  by  reactions  of  VOC  and 
oxides  of  nitrogen  (NOx)  in  the  presence 
of  sunlight.  The  formation  of  ground- 
level  ozone  is  a  complex  process  that  is 
affected  by  many  variables. 

Exposure  to  ground-level  ozone  is 
associated  with  a  wide  variety  of  htunan 
health  effects,  agricultural  crop  loss,  and 
damage  to  forests  and  ecosystems.  Acute 
health  effects  are  induced  by  shcHt-term 
exposures  to  ozone  (observed  at 
concentrations  as  low  as  0.12  parts  per 
million  (ppm)),  generally  while 
individuals  are  «igaged  in  moderate  or 
heavy  exertion,  and  by  prolonged 
exposures  to  ozcme  (observed  at 
concentrations  as  low  as  0.08  ppm), 
typically  while  individtials  are  engaged 
in  moderate  exertion.  Moderate  exertion 
levels  are  more  frequently  experienced 
by  individuals  than  heavy  exerticm 
levels.  The  acute  health  effects  include 
respiratory  symptoms,  effiects  on 
exercise  performance,  increased  airway 
responsiveness,  increased  susceptibility 
to  respiratory  infection,  increased 
hospital  admissions  and  emergency 
room  visits,  and  ptilmonaiy 
inflammation.  Groups  at  increased  risk 
of  experiencing  such  effects  include 
active  children,  outdoor  workers,  and 
others  who  regularly  engage  in  outdoor 
activities  and  individuals  with 
preexisting  respiratory  disease. 
Currently  available  ixJormation  also 
suggests  that  long-term  exposures  to 
ozone  may  cause  chronic  health  effects 
(e.g.,  structural  damage  to  limg  tissue 
and  accelerated  decline  in  baseline  lung 
function). 

In  accordance  with  section  183(e)  of 
the  Act,  the  Administrator  has 


determined  that  VOC  emissions  from 
the  use  of  consumer  products, 
architectural  coatings,  and  automobile 
refinishing  coatings  have  the  potential 
to  contribute  to  ozone  levels  that  violate 
the  NAAQS  for  ozone.  Under  authority 
of  section  183(e),  the  EPA  conducted  a 
study  of  the  VOC  emissions  from 
consumer  and  commercial  products  to 
determine  their  potential  to  contribute 
to  ozone  levels  which  violate  the 
NAAQS  for  ozone.  Based  on  the  results 
of  the  study,  the  EPA  detramined  that 
these  categories  of  consumer  products 
account  for  about  30  percent  of  the 
emissions  from  all  consumer  and 
commercial  products.  The  EPA's  «^ 

determination  that  VOC  emissions  from 
the  use  of  these  categories  of  consiuner 
and  commercial  products  have  the 
potential  to  contribute  to  nonattaiiunent 
of  the  ozone  NAAQS  and  the  decisions 
to  regulate  these  categories  were 
discussed  in  the  preambles  to  the 
proposed  rules  (61  FR  4531;  61  FR        — 
19005;  61  FR  32729),  in  the  Report  to 
Congress  on  Consiuner  and  Commercial 
Products  (EPA  453/R-94-066A).  and  in 
the  Federal  Register  dociunent 
announcing  the  schedule  for  regulation 
(60  FR  15264). 

B.  Section  183(e)  of  the  Act 

Section  183(e)  of  the  Act  mandates  a 
new  regulatory  prt>gram  for  controlling 
VOC  emissicms.  Through  this  provision. 
Congress  required  the  EPA  to  conduct  a 
study  of  emissions  of  VOC  into  the 
ambient  air  from  consumer  and 
commercial  products  and  to  list  for 
regulation,  based  on  the  study,  certain 
categories  of  products  that  have  the 
potential  to  contribute  to  ozone  ' 
nonattainment. 

The  term  "consiuner  and  commercial 
products"  is  defined  in  secticm  183(e)  of 
the  Act  to  mean: 

*  *  *  any  substance,  product  (including 
paints,  coatings,  and  solvents),  or  article 
(including  any  containers  or  packaging)  held 
by  any  person,  the  use,  consumption,  storage, 
disposaJ,  destruction,  or  decranposition  of 
which  may  result  in  the  release  of  volatile 
(Bganic  compounds. 

Hie  statutory  definition  of  consumer 
and  commercial  products  thus  includes 
a  much  broader  array  of  products  than 
those  usually  considered  to  be 
consumer  products  (e.g.,  personal  care 
products,  household  cleaning  products, 
or  household  pesticides)  because  it 
encompasses  all  VOC-emitting  products 
used  in  the  home,  by  businesses,  and  by 
institutions. 

The  stated  objectives  of  the  consumer 
and  commertnal  products  study 
mandated  in  section  183(e)  of  the  Act 
were:  (1)  to  determine  the  potential  of 
VOC  emissions  from  consumer  and 
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commercial  products  to  contribute  to 
ozone  levels  which  violate  the  ozone 
NAAQS;  and  (2)  to  establish  criteria  for 
regulating  consumer  and  commercial 
products.  In  establishing  criteria  for 
regulating  products,  the  Act  required 
the  Administrator  to  consider  the 
following  five  factors:  (1)  the  uses, 
benefits,  and  commercial  demand  of 
products;  (2)  the  health  or  safety 
functions  served  by  such  products;  (3) 
whether  products  emit  highly  reactive 
VOC  into  the  ambient  air;  (4)  the 
relative  cost-effectiveness  of  controls  for 
products;  and  (5)  the  availability  of 
alternative  products  which  are  of 
comparable  costs,  considering  health, 
safety,  and  environmental  impacts. 

Upon  completion  of  the  study,  section 
183(e)  required  the  EPA  to  submit  a 
report  to  Congress  dociunenting  the 
results  of  the  study.  The  Act  further 
required  the  EPA  to  list  those  categories 
of  products  that  it  determined,  based  on 
the  study,  account  for  at  least  80  percent 
of  the  total  VOC  emissions,  on  a 
reactivity-adjusted  basis,  from  consiuner 
and  conunercial  products  in  areas  that 
violate  the  ozone  NAAQS.  In  addition, 
section  183(e)  required  the  EPA  to 
divide  the  list  of  products  into  four 
groups  establishing  priority  for 
regulation.  Every  2  years  following 
publication  of  the  list,  the  EPA  is 
required  to  regulate  one  group  of 
categories  until  all  four  groups  are 
regulated. 

C.  Publication  of  the  List  and  Schedule 
for  Regulation 

In  March  1995,  the  EPA  submitted  the 
consumer  and  commercial  products 
Report  to  Congress  required  by  section 
183(e)  of  the  Act.  A  summary  of  the  6- 
volume  report  {EPA-453/R-94-066-a 
through  f)  was  published  in  the  Federal 
Register  on  March  23, 1995  (60  FR 
15264).  In  the  same  document,  the  list 
of  products  and  the  schedule  for  their 
regulation  was  published  (60  FR  15267). 
Consimier  products,  architectural 
coatings,  and  autobody  refinishing  were 
included  in  Group  1  of  the  schedule  for 
which  the  Act  requires  the  EPA  to 
promulgate  regulations  within  2  years  of 
publication  of  the  Report  to  Congress 
(i.e.,  by  March  1997).  The  March  23, 
1995  docimient  stated  that  the  list  and 
schedule  for  regulation  were  not  final 
EPA  actions.  As  stated  in  the  March  23 
document: 

Although  today's  document  identifies 
consumer  and  commercial  products  that 
potentially  could  be  regulated,  this  list  and 
schedule  may  be  amended  as  further 
information  becomes  available  or  is 
submitted  to  the  EPA.  The  public  will  have 
an  opportunity  to  comment  on  the  listing  and 
possible  regulation  of  a  particular  product  at 


the  time  the  EPA  proposes  to  regulate  that 
particular  product.  Thus,  today's  action  does 
not  represent  final  Agency  action.  Final 
Agency  action  occurs  upon  publication  of  a 
Bnal  regulation  for  each  product. 

Although  not  requested,  the  EPA 
received  some  public  comments  in 
response  to  the  preliminary  listing 
document  (60  FR  15264).  These 
comments  were  placed  in  a  docket  (A- 
94-65).  However,  because  the  EPA 
intended  the  list  and  schedule  to  be  an 
interim  step  in  the  development  of 
regulations  rather  than  final  EPA  action, 
the  EPA  held  no  public  hearing  on  the 
Report  to  Congress  and  the  listing  and 
schedule,  and  prepared  no  responses  to 
the  comments  at  that  time.  Instead,  the 
EPA  requested  that  the  public  submit 
comments  on  the  section  183(e)  list  and 
schedule  resulting  fi'om  the  study  at  the 
time  of  proposal  of  regulations  for  each 
particular  consumer  and  commercial 
product  category. 

Final  regulations  are  being  published 
today  for  the  consiuner  products, 
architectiu-al  coatings,  and  autobody 
refinishing  categories.  In  developing 
these  regulations,  the  EPA  has  taken 
into  account  all  of  the  public  comments 
received  on  the  criteria  for  listing  and 
regulating  these  categories,  including 
comments  submitted  on  the  March  23, 
1995  document.  Thus,  today's  action 
represents  a  final  EPA  listing  action  on 
these  three  categories. 

D.  Regulatory  Criteria  and  Ranking  of 
Product  Categories 

As  directed  in  section  183(e)(2)(B)  of 
the  Act,  the  EPA  utilized  the  five  factors 
in  the  statute  to  develop  the  following 
eight  criteria  for  use  in  establishing  the 
list  of  consiuner  and  commercial 
product  categories  to  be  regulated: 

(1)  UUlity, 

(2)  conunercial  demand, 

(3)  health  and  safety  functions, 

(4)  emissions  of  hi^ly  reactive  VOC, 

(5)  availability  of  alternatives, 

(6)  cost-effectiveness  of  controls, 

(7)  magnitude  of  annual  VOC 
emissions,  and 

(8)  regulatory  efficiency  and  program 
considerations. 

The  first  factor  (uses,  benefits,  and 
commercial  demand  of  products) 
stipulated  by  section  183(e)  is  reflected 
in  two  criteria  developed  by  the  EPA. 
Criterion  1  (utility)  considers  uses  and 
benefits  and  Criterion  2  addresses 
commercial  demand.  The  remaining 
four  factors  stipulated  in  section  183(e) 
are  addressed  individually  by  Criteria  3 
throu^  6. 

Criteria  7  and  8  (magnitude  of 
emissions  and  regulatory  efficiency) 
reflect  additional  considerations  not 
specifically  prescribed  in  the  Act.  The 


EPA  has  exercised  its  discretion  to 
include  these  criteria,  because  the  EPA 
concluded  that  they  are  important  in 
prioritizing  product  categories  for 
regulation  in  a  manner  that  best 
effectuates  Congress's  intent  under 
section  183(e).  The  EPA's  interpretation 
of  each  of  the  five  factors  and  the 
rationale  and  intent  of  each  of  the  eight 
criteria  are  discussed  in  detail  in  the 
section  183(e)  Report  to  Congress. 

The  EPA  developed  Criteria  1  through 
7  to  allow  each  product  category  to  be 
ranked  numerically.  The  numerical 
ranking  process  involved  objective  and 
subjective  considerations.  Criteria  2,  4, 
6,  and  7  are  objective  in  nature  and 
could  be  scored  quantitatively  based  on 
aimual  sales,  VOC  emissions,  and  cost 
of  control.  Application  of  Criteria  1,  3, 
and  5  included  some  subjective 
considerations.  Scoring  of  these  criteria 
could  be  affected  by  the  scorer's 
background,  knowledge  of  the  category, 
or  other  considerations.  In  order  to 
ensure  consistency  and  fairness,  the 
EPA  convened  the  National  Air 
Pollution  Control  Techniques  Advisory 
Conunittee  (NAPCTAC)  to  assist  the 
EPA  in  application  of  these  criteria. 
Because  of  the  balance  afforded  by  the 
diversity  of  the  NAPCTAC  membership, 
the  EPA  concluded  that  it  was  an 
appropriate  and  convenient  choice.  The 
NAPCTAC  met  in  July  1994  in  Durham, 
North  Carolina,  to  assign  preliminary 
scores  for  Criteria  1  through  7  to  each 
of  the  product  categories.  Results  of  the 
preliminary  scoring  exercise  are 
available  in  the  dod^et  (A-95-40).  The 
EPA  used  NAPCTAC  to  provide  expert 
advice  on  the  question  of  product 
ranking,  but  exercised  its  own 
independent  judgment  to  assign  the 
final  ranking  of  products  for  regulation. 

Once  the  initial  ranking  of  products 
based  on  exercise  of  Criteria  1  through 
7  was  completed,  the  EPA  applied 
Criterion  8,  regulatory  efficiency  and 
program  considerations,  to  prioritize  the 
products  in  the  schedule  for  regulation, 
and  thereby  identify  which  product 
categories  comprised  at  least  80  percent 
of  VOC  emissions  in  nonattainment 
areas.  As  required  by  section  183(e)  of 
the  Act,  the  EPA  grouped  the  listed 
categories  of  consumer  and  commercial 
products  into  four  groups  for  regulation 
in  2-year  intervals.  Although  the  statute 
does  not  require  that  the  list  be  divided 
into  4  equal  groups,  the  EPA  placed 
product  categories  into  the  4  groups  as 
equally  as  possible  with  the  goal  of 
achieving  VOC  emissions  reductions  as 
early  as  possible  given  available  EPA 
resources.  Thus,  nearly  two-thirds  of  the 
cumulative  emissions  from  consumer 
and  commercial  products  result  from 
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products  in  the  first  two  groups  of 
categories. 

n.  Significant  Comments  on  Section 
183(e)  Study  and  Rqwrt  to  Congress 

The  EPA  received  85  letters 
commenting  on  the  section  183(e) 
Report  to  Congress  and  the  regulatory 
list  and  schedule.  These  letters  were 
submitted  as  part  of  comments  on  the 
three  rules  discussed  in  this  action  as 
well  as  comment  on  the  Report  to 
Congress.  In  addition,  a  total  of  12 
people  testified  about  the  listing  of 
consumer  and  conunercial  products  at 
three  public  hearings  for  the  three  rules 
being  published  today.  The  EPA  has 
carefully  considered  all  these  comments 
in  publishing  today's  final  listing.  The 
183-BID.  which  is  referenced  in  the 
ADDRESSES  section  of  this  preamble, 
contains  full  responses  to  each 
significant  issue  raised  by  commenters. 
A  summary  of  the  more  significant 
comments  and  the  EPA's  responses  to 
them  are  presented  here. 

Approximately  half  of  the  comments 
received  on  the  section  183(e)  list  and 
regulatory  schedule  were  submitted  by 
a  consortium  of  architectural  coating 
manufacturers,  including  a  regional  firm 
and  a  number  of  smaller  manufacturers. 
For  purposes  of  clarity  and  simplicity  of 
language,  the  following  discussion 
refers  to  these  commenters  collectively 
as  "the  consortium."  These  companies 
dispute  the  EPA's  basis  for  the 
architectural  coatings  rule  being 
promulgated  today  in  a  separate  Federal 
Register  document.  By  contrast,  a 
national  paint  and  coatings  association 
that  represents  approximately  225 
companies  of  all  sizes  strongly  supports 
promulgation  of  the  architectural 
coatings  rule. 

Many  of  the  individual  comment 
letters  from  the  consortium  addressed 
several  different  issues,  and  many  of 
these  issues  were  raised  by  all  of  these 
parties.  In  addition,  the  comments  were 
submitted  to  the  EPA  over  several  years, 
begiiuiing  before  proposal  of  the  three 
rules  addressed  in  this  action  and 
extending  throughout  the  respective 
comment  periods  and  beyond.  Over 
time,  the  argunfbnts  posed  were 
repeated  and  expanded.  Moreover, 
many  of  the  comments  are  interrelated 
in  terms  of  technical  issues  and  policy 
implications.  Therefore,  the  EPA 
decided  to  consolidate  and  combine  the 
comments  from  these  parties  so  as  to 
present  them  and  respond  to  them  in  an 
organized  manner. 


A.  Legitimacy  of  the  Environmental 
Protection  Agency's  Section  183(e) 
Study 

Some  commenters  contended  that  the 
EPA  Culed  to  perform  a  proper  study  as 
mandated  by  die  Act  and  that  the  EPA, 
therefore,  lacks  authority  to  propose 
regulations  under  section  183(e)  of  the 
Act  until  it  conducts  a  proper  study. 
The  primary  alleged  deficiencies 
suggested  by  these  commenters  are  that: 
(1)  the  EPA  did  not  perform  speciated 
reactivity  studies  of  all  VOC  in 
consiuner  and  commercial  products:  (2) 
the  EPA  failed  to  demonstrate  that 
consiuner  and  conunercial  products 
have  the  potential  to  contribute  to  ozone 
nonattainment;  and  (3)  the  EPA 
considered  VOC  emissions  magnitude 
and  regulatory  efficiency,  which  was 
allegedly  contrary  to  Congressional 
intent.  Three  other  commenters  testified 
that  the  EPA  had  fulfilled  all  necessary 
requirements  of  section  183(e)  of  the 
Act.  These  commenters  agreed  with  the 
EPA's  efi^orts  in  the  section  183(e)  study 
and  Report  to  Congress. 

These  comments  are  sununarized  and 
addressed  in  the  following  sections. 

1.  Reactivity 

The  consortium  claimed  that  the  EPA 
failed  to  conduct  a  speciated  relative 
reactivity  study  of  all  consumer  and 
conunercial  product  VOC  and  that  such 
a  study  was  mandated  by  section 
183(e)(2)(A)  of  die  Act.  The  consortium 
argued  that  the  lack  of  a  relative 
reactivity  study  precludes  the  EPA  fit>m 
determining  which,  if  any,  VOC  from 
consumer  and  conunercial  products  are 
logical  targets  for  regulation.  The 
consortium  also  disagreed  with  the 
EPA's  conclusion  that  it  was  impossible 
to  perform  reactivity  studies  on  all 
individual  consumer  and  commercial 
product  ingredients  within  the  time 
frame  allowed  by  Congress  and  the 
EPA's  available  budget.  The  consortium 
contended  that  the  EPA  could  have 
developed  a  more  efi^ective  regulatory 
program  based  on  substitution  of  lower 
reactivity  VOC  for  higher  reactivity  VOC 
if  additional  reactivity  studies  had  been 
undertaken. 

Another  commenter,  however, 
believed  that  the  EPA  met  the 
requirements  of  section  183(e)  of  the  Act 
regarding  the  consideration  of  reactivity, 
and  noted  what  was  included  in  the 
section  183(e)  Report  to  Congress  with 
respect  to  reactivity. 

In  response  to  these  comments,  the 
EPA  believes  that  it  has  met  all 
reactivity-related  requirements  of 
section  183(e)  of  the  Act,  and  that 
relative  reactivity  was  taken  into 
account  to  the  extent  that  currently 


available  scientific  data  and 
understanding  allow.  As  required  in 
section  183(e).  the  EPA  considered 
reactivity  in  prioritizing  and  selecting 
product  categories  to  be  listed  for 
regulation.  The  EPA  disagrees  that  a 
speciated  study  of  all  consumer  and 
conunercial  product  VOC  should  have 
been  performed;  such  a  study  is  not 
required  by  the  Act  and  would  have 
been  impractical  to  undertake.  The 
EPA's  analysis  of  the  state  of  knowledge 
regarding  reactivity  and  use  of  available 
reactivity  data  allowed  the  EPA  to  fulfill 
the  requirements  of  the  Act  and  to 
complete  the  mandated  study  and 
Report  to  Congress.  Finally,  currently 
available  speciated  reactivity  data  are 
not  adequate  to  support  the  suggested 
regulations  based  on  substitution  of 
lower  reactivity  VOC  for  higher 
reactivity  VOC.  An  analysis  of  whether 
such  a  system  would  result  in  more 
efficient  regulation  would  need  to 
consider  all  costs  associated  with 
implementing  a  speciated  regulatory 
system  (e.g.,  monitoring  and 
recordkeeping).  Also,  it  would  be 
necessary  to  consider  the  ability  of 
compounds  to  form  ozone  over  a 
several-day  period  under  different  sets 
of  environmental  conditions  in 
designing  such  an  approach  and 
considering  its  efficiency. 

Consideration  of  reactivity  in 
prioritizing  product  categories  for 
possible  regulation.  Section 
183(e)(2)(B)(iii)  of  the  Act  requires  the 
EPA  to  consider  five  factors  in 
establishing  criteria  for  selecting 
product  categories  to  be  regulated.  One 
factor  is  "those  consumer  and 
conunercial  products  which  emit  highly 
reactive  volatile  organic  compounds 
(VOC)  into  the  ambient  air." 
Accordingly,  the  EPA  established 
"Emissions  of  Highly  Reactive 
Compoimds"  as  one  of  the  criteria  used 
to  rank  consumer  and  commercial 
products  for  possible  regulation. 

In  its  consumer  and  commercial 
products  study,  the  EPA  distinguished 
between  three  groups  of  compounds: 
highly  reactive,  reactive,  and  negligibly 
reactive.  Negligibly  reactive 
compounds,  a  category  established  by 
the  EPA  regulations,  are  certain  listed 
compounds  the  EPA  has  formally 
determined  to  have  insignificant  ozone- 
forming  potential  and  excluded  from  the 
definition  of  VOC.  Compounds  that 
were  identified  as  negligibly  reactive 
were  excluded  from  the  consumer  and 
commercial  product  VOC  emissions 
inventory,  and  will  be  excluded  bom 
any  related  regulation. 

To  identify  nighly  reactive  VOC,  the 
EPA  used  available  information  to 
identify  10  classes  of  volatile  organic 
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compounds — some  of  which  represent 
very  broad  groups — as  "highly  reactive" 
under  most  conditions.  In  the  study  the 
EPA  thus  differentiated  among  classes 
of  VOCs  that  were  known  to  be  reactive 
and  those  that  were  known  to  be  highly 
reactive,  using  the  most  current, 
generally  accepted  reactivity  scales.  The 
EPA  then  identified  those  product 
categories  known  to  contain  quantities 
of  these  highly  reactive  compounds,  and 
estimated  the  quantity  of  highly  reactive 
compounds  emitted  by  these  product 
categories. 

The  EPA  also  took  into  consideration 
highly  reactive  VOC  under  another 
criterion,  "Magnitude  of  Annual  VOC 
Emissions."  For  product  categories 
kno%vn  to  contain  highly  reactive  VOC, 
the  EPA  adjusted  the  mass  emissions 
figiues  for  those  VOC  to  reflect  their 
high  reactivity. 

The  EPA  subsequently  ranked 
product  categories  for  possible 
regulation,  considering  the  criteria 
established  by  the  EPA  and  advice  from 
the  independent  NAPCTAC  advisory 
group.  In  conducting  the  ranking,  the 
EPA  gave  product  categories  containing 
highly  reactive  compoimds  a  higher 
priority  for  regulation.  In  addressing  the 
two  criteria  dted  above,  the  EPA 
assigned  a  range  of  scores  based  on  the 
niux^r  of  tons  of  highly  reactive  VOCs 
emitted  per  year  by  a  product  category. 
llie  EPA  included  the  scores  from  these 
criteria  in  the  calculation  of  the  total 
scores  for  each  product  category  in 
considering  the  regulatory  priority  of 
each  category. 

Chapter  3  of  the  March  1995  Report 
to  Congress  provides  a  more  detailed 
disctission  of  reactivity  and  the 
rationale  for  the  list  of  highly  reactive 
compounds  on  which  the  EPA  relied. 
Chapter  4  of  the  Report  to  Congress 
discusses  in  more  detail  how  the  EPA 
applied  each  of  the  criteria. 

Adjustment  for  reactivity  in  listing 
product  categories.  Section  183(e)(3)(A) 
of  the  Act  reqviires  the  EPA  to  "list  those 
categories  of  consimier  or  commercial 
products  that  the  Administrator 
determines,  based  on  the  study,  account 
for  at  least  80  percent  of  the  VOC 
emissions,  on  a  reactivity-adjusted 
basis,  from  consumer  or  commercial 
products  in  areas  that  violate  the 
NAAQS  for  ozone."  The  EPA  fulfiUed 
the  reactivity  adjiistment  requirement  in 
the  following  manner.  As  previously 
noted,  the  EPA  grouped  all  VOC  into 
three  divisions — ^hi^ly  reactive, 
reactive,  and  negligibly  reactive.  The 
EPA  identified  those  product  categories 
known  to  contain  highly  reactive 
compounds  and  estimated  the  mass 
quantity  of  these  compoimds  foimd  in 
each  category.  The  EPA  adjusted 


emissions  data  for  these  product 
categories  by  applying  a  reactivity 
adjustment  factor  to  the  mass  emissions 
of  highly  reactive  ingredients. 
Compounds  that  were  identified  as 
negligibly  reactive,  which  are  not  within 
the  definition  of  VOC,  were  excluded 
from  the  emission  inventory.  After 
ranking  the  product  categories  based  on 
the  ei^t  regulatory  criteria,  the  EPA 
developed  the  Ust  of  categories  for 
regulation  starting  Mdth  the  highest 
ranked  categories  and  proceeding 
through  successive  categories  imtil  80 
percent  of  the  total  emissions — 
including  the  aforementioned 
adjustments  for  reactivity — ^was 
accounted  for.  In  this  way,  the  EPA, 
fulfilled  the  reactivity  adjustment 
requirement  of  section  183(e)(3)(A)  of 
the  Act. 

Additional  study  was  not  required. 
The  statutory  requirements  regarding 
reactivity  are  clearly  stated  in  the  Act. 
They  are: 

1.  To  consider  consumer  and 
commercial  products  that  emit  highly 
reactive  VOC,  and 

2.  To  list  those  products  that  account 
for  at  least  80  percent  of  VOC  emissions 
from  consimaer  and  commercial 
products  in  non-attainment  areas,  on  a 
reactivity-adjusted  basis. 

Hie  EPA  believes  that  the  Act  does 
not  require  the  speciated  reactivity 
study  suggested  by  the  commenters.  Nor 
does  the  Act  include  any  requirements 
for  the  EPA  to  fill  gaps  in  scientific 
understanding  before  proceeding  with 
prioritizing  and  listing  categories  for 
regulation.  The  Act's  language  regarding 
a  study  requires  the  EPA  to  addrms 
"emissions  of  volatile  organic 
compounds  into  the  ambient  air  bom 
consumer  and  commercial 
products*  *  '"The  EPA  considered 
reactivity  a  significant  issue  in  this 
study  and  assessed  all  reasonably 
available  reliable  data  on  reactivity  of 
individual  VOC  species.  The  EPA  does 
not  believe  that  it  was  required  to  delay 
its  listing  decisions  until  it  could 
conduct  extensive  research  to  quantify 
the  reactivity  of  each  VOC  species. 

To  meet  these  requirements,  the  EPA 
ascertained  which  consiuner  and 
commercial  products  have  the  potential 
to  contribute  to  ozone  nonattaiiunent 
and  took  reactivity  into  consideration  to 
the  extent  that  reasonably  available 
information  allows.  As  described  in  the 
preceding  section,  the  EPA's  study  of 
relative  reactivity  included  assessment 
of  currently  available  data  and  ozone 
formation  models.  Furthermore,  since 
the  study  and  Report  to  Congress  were, 
in  essence,  a  screening  exercise  to 
identify  the  EPA's  priorities  for 
regulating  categories  of  consimier  and 


commercial  products,  the  EPA  judged 
that  the  consideration  of  relative 
reactivity  should  be  limited  to  currently 
available  data  and  should  not  involve 
exhaustive  testing  of  relative  reactivity 
of  all  consumer  and  commercial 
products.  The  EPA  does  not  believe  that 
Congress  could  have  intended  to  delay 
regudation  of  VOC  emissions  from 
consiuner  and  commercial  products 
indefinitely,  pending  development  of 
complete  information  regarding 
reactivity  for  all  individual  species  of 
VOC.  As  more  complete  information  on 
the  relative  reactivity  of  consimaer  and 
commercial  product  VOC  is  developed 
over  time,  the  EPA  can  incorporate  it 
into  the  regulatory  program.  For 
example,  if  data  become  available  to 
prove  that  a  currently  regulated  VOC  is 
negligibly  reactive,  the  EPA  will  exempt 
that  compound  irom  the  regulatory 
definition  of  VOC. 

Impracticality  of  additional  study. 
Some  consortium  members  claim  that 
the  EPA  should  have  attempted  in  the 
section  183(e)  study  to  conduct  a 
quantitative  analysis  of  the  relative 
reactivity  of  each  of  the  thousands  of 
VOC  species  in  consumer  and 
commercial  products.  Such  a  detailed, 
costly,  and  time-consuming  analysis  is 
not  needed  to  justify  listing  of  product 
categcHies  for  regulation  and  is  not 
required  by  the  statute.  The  effect  of 
such  a  requirement  would  be  to 
postpone  for  years  promulgation  of 
pollution  control  requirements  needed 
to  help  the  Nation  achieve  dean  air. 
This  would  be  inconsistent  with 
Congress's  direction  that  the  EPA 
cmnplete  the  study  within  three  years 
and  expeditiously  issue  regulations  for 
consumer  and  commerdal  products 
within  deadlines  set  in  the  statute. 

Even  if  the  EPA  could  have 
determined  reactivity  values  for  the 
extremely  large  number  of  compounds 
in  consumer  and  commoxaal  products, 
the  results  would  be  of  limited  utility. 
Available  computer  models  generally 
aggregate  chemical  compounds  or 
consider  them  as  general  categories.  As 
a  result,  models  have  limited  use  for 
evaluating  the  effects  of  reducing 
emissions  of  specific  VOC  species  from 
a  particular  product  category. 

2.  Role  of  Consumer  and  Commerdal 
Products  in  Contributin^to  Ozone 
Nonattaiimient 

The  consortium  also  argued  that  the 
EPA's  section  183(e]  study  failed  to 
determine  the  potential  of  VOC 
emissions  bom  consumer  and 
commercial  products  to  contribute  to 
ozone  levels  that  violate  the  ozone 
NAAQS.  Their  argument  included 
points  that  the  EPA  should  have 
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determined  the  reactivity  of  each 
spedes  of  VOC  and  should  have  done 
a  detailed  study  of  the  role  of  other 
fiadors,  includfrig  the  role  of  NOx  and 
biogenic  emissions  in  ozone  formation. 
In  addition,  the  consortium  asserted  that 
the  EPA  should  have  determined  which 
products  and  control  strategies  have  the 
greatest  ozone  reduction  potential  in 
each  individual  nonattainment  area  and 
related  the  estimated  cost  of  any 
proposed  regulations  to  the  amount  of 
ozone  reduced.  As  a  result  of  these 
exerdses,  the  consortium  claimed  the 
EPA  would  have  listed  for  regulation 
only  those  produds  that  have  the 
greatest  effed  on  ozone  reduction  for 
the  least  cost. 

The  EPA  disagrees  with  the 
consortium  that  these  studies  are 
needed  for  proper  implementation  of 
the  section  183(e)  program,  and 
disagrees  that  section  183(e)  of  the  Ad 
directs  the  EPA  to  undertake  such  a 
detailed  level  of  analysis.  The  statutory 
mandate  is  to  study  the  "emissions  of 
VOC  bom  consumer  and  conamerdal 
products  *  *  *  in  order  to  determine 
their  potential  to  contribute  to  ozone 
levels  which  violate  the  NAAQS  for 
ozone." 

The  EPA  has  concluded  that  VOC 
emissions  from  consumer  and 
commercial  products  have  the  potential 
to  contribute  to  ozone  nonattainment, 
based  on  the  section  183(e)  study  and  a 
large  body  of  scientific  knowledge  on 
photochemical  reactivity  and  the  role  of 
VOC  in  ozone  formation. 

The  EPA  is  not  alone  in  its 
assessment.  A  1989  report  by  the 
Congressional  Office  of  Technology 
Assessment,  "Catching  Our  Breath:  Next 
Steps  for  Reducing  Urban  Ozone," 
identified  VOC  emissions  bom  solvents 
in  paints  and  coatings,  and  from  other 
types  of  products,  as  a  significant 
contributor  to  the  ozone  pollution 
problem  that  had  largely  escaped 
regulation  at  the  federal  level.  Several 
States  have  moved  on  their  own  to  limit 
VOC  emissions  bom.  paints  and  coatings 
because  they  contribute  to  ozone 
pollution.  The  National  Governors' 
Assodation  and  Environmental  Coundl 
of  States,  and  the  assodations 
representing  State  and  local  air  program 
administrators,  have  called  upon  the 
EPA  to  expedite  adoption  of  national 
rules  for  architectural  coatings  and  other 
consumer  and  commerdal  products. 
Further,  in  June  1997,  the  37-State 
Ozone  Transport  Assessment  Group 
(OTAG)  recommended  that  the  EPA 
proceed  with  finalizing  the  proposed 
national  rules  for  architedural  coatings, 
consumer  products,  and  automobile 
refinish  coatings,  and  even  develop 


more  stringent  future  requirements  for 
these  categories. 

The  following  considerations  and 
sdentific  studies  are  among  those 
supporting  the  EPA's  position  that  the 
VOC  in  consumer  and  commerdal 
products  have  the  potential  to 
contribute  to  the  ozone  pollution 
problem: 

(i)  Ozone  pollution  is  caused  by  the 
reaction  of  VOC  and  NOx.  All  VOC 
spedes  have  the  potential  to  form  ozone 
(i.e.,  are  reactive)  to  some  degree.  Since 
the  late  1940s,  the  sdentific  community 
has  recognized  this  basic  tenet  of 
atmospheric  chemistry.  For  example, 
the  1996  EPA  document  entitled  "Air 
Quality  Criteria  for  Ozone  and  Related 
Photochemical  Oxidants"  and  its  1970 
and  1977  predecessors  include 
discussions  of  the  atmospheric 
chemistry  leading  to  formation  of  ozone 
and  the  important  role  of  VOC  in  that 
formation.  These  documents  have  been 
extensively  reviewed  by  independent 
scientific  experts  on  the  Clean  Air 
Sdentific  Advisory  Committee. 

(ii)  The  EPA's  consumer  and 
commerdal  produds  study  includes  a 
broad  inventory  of  VOC  emissions  &t>m 
consumer  and  commercial  products. 
The  study  showed  that  emissions  from 
consumer  and  commercial  produds  in 
1990  were  large —  an  estimated  28 
percent  (6  million  tons  per  year)  of  total 
manmade  VOC  emissions  nationwide. 
In  ozone  nonattainment  areas,  these 
emissions  in  1990  totaled  3.3  milUon 
tons  per  year  (tpy).  These  totals  consist 
of  contributions  bora  a  large  number  of 
individual  pollution  sources  that  are 
relatively  small. 

Architectural  coatings — the  category 
of  prindpal  interest  to  consortium 
members — are  one  of  the  largest 
identifiable  unregulated  sources  of  VOC 
in  many  States'  emissions  inventories, 
and  one  of  the  largest  sources  of  VOC 
emissions  among  categories  of  consumer 
and  commerdal  produds.  The  EPA's 
section  183(e)  study  estimated 
nonattainment  area  emissions  frt>m  this 
category  at  315,000  tpy  in  1990. 

(iii)  Both  the  amount  of  VOC  emitted, 
and  the  reactivity  of  the  VOC  (which  is 
dependent  on  ambient  conditions  that 
vary  at  different  times  and  places),  affed 
the  amount  of  ozone  formed.  It  is 
important  to  note  that  low-reactivity 
VOC  can  still  be  significant  ozone 
producers  if  they  occur  at  high 
concentrations  and  under  favorable 
conditions.  This  is  documented,  for 
example,  in  a  1991  article  by  R.G. 
Derwent  and  M.E.  Jenkin, 
"Hydrocarbons  and  the  Long  Range 
Transport  of  Ozone  and  PAN  Across 
Europe,"  in  Atmospheric  Environment 
(25A,  p.l661)  and  in  the  most  recent 


"National  Air  Quality  and  Emissions 
Trends  Report,  1996,"  (EPA-454/R-97- 
013). 

This  point  concerning  low-reactivity 
VOC  also  is  supported  by  empirical  data 
from  this  country.  The  most  recent 
"National  Air  Quafity  and  Emissions 
Trends  Report,  1996."  (EPA-454/R-97- 
013),  suggests  that  reducing  low- 
reactivity  VOC  emissions  from  gasoline 
was  effective  in  redudng  national  ozone 
levels.  The  report  shows  that  national 
VOC  emissions  decreased  9  percent 
from  1987  to  1991,  while  national 
composite  ozone  levels  decreased 
approximately  8  percent.  A  closer  look 
at  the  VOC  reductions  over  this  period 
shows  that  they  are  primarily  due  to 
reductions  in  the  transportation 
category,  and  this  is  due  in  large  part  to 
reductions  in  the  vapor  pressure  of 
gasoline  (Reid  vapor  pressure,  or  RVP) 
which  were  implemented  nationally  in 
1989  and  1990.  These  RVP  reductions 
are  primarily  achieved  by  reducing  the 
content  of  short-chain  hydrocarbons  in 
gasoline.  While  these  compounds  are 
generally  considered  of  lesser 
importance  in  the  formation  of  ozone 
than  their  more  highly-reactive 
hydrocarbon  counterparts,  their 
reduction  seems  to  have  been  very 
effective  in  the  reduction  of  ozone  levels 
nationally  between  1987  and  1991.  This 
is  an  example  of  how  the  control  of 
certain  VOC  emissions  which  are 
considered  less  reactive  than  other  VOC 
emissions  in  isolation  can,  nonetheless, 
be  effedive  in  significantly  reducing 
levels  of  ozone  pollution.  In  any  case,  it 
has  long  been  apparent  that  these  "less 
reactive"  VOC  emissions  (such  as  those 
which  can  be  found  in  many  paint 
solvent  formulations)  cannot  be  ignored 
when  considering  the  need  to  control 
VOC  to  reduce  ozone  pollution. 

(iv)  It  has  been  well  documented  that 
both  VOC  and  NOx  control  are  needed 
to  combat  the  national  ozone  problem. 
This  point  is  further  discussed 
elsewhere  in  this  preamble. 

The  EPA  is  continuing  to  support 
research  on  atmospheric  chemistry, 
induding  photochemical  reactivity,  to 
further  improve  models  for  predicting 
ozone  formation.  In  the  meantime,  the 
EPA  believes  that  there  is  ample 
scientific  evidence  that  VOC  emissions 
from  consumer  and  commerdal 
products  have  the  potential  to 
contribute  to  ozone  nonattaiiunent. 

In  the  consumer  and  commercial 
produds  study,  the  EPA  studied  two 
indicators  of  a  produd  category's 
relative  potential  to  form  ozone.  These 
indicators,  which  the  EPA  identified  as 
two  of  the  criteria  to  be  used  in  Usting 
produd  categories  for  regulation,  were 
(1)  the  quantity  of  VOC  emissions 
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(adjusted  for  highly  reactive  emissions), 
and  (2)  the  quantity  of  highly  reactive 
emissions.  In  the  study,  the  EPA 
determined  the  quantity  of  VOC 
emissions  from  each  product  category 
and  created  a  comprehensive  VOC 
emissions  inventory  for  consumer  and 
commercial  products.  In  addition,  using 
available  data,  the  EPA  identified 
classes  of  highly  reactive  VOC  and 
determined  the  quantities  of  those 
compounds  emitted  by  each  product 
category. 

The  EPA  subsequently  considered 
both  of  these  criteria  in  prioritizing  and 
listing  product  categories  for  regulation. 
As  detailed  elsewhere  in  this  preamble, 
product  categories  that  had  greater 
emissions  of  VOCs,  or  greater  emissions 
of  highly  reactive  VOCs,  received  higher 
priority  scores  on  those  two  criteria  and, 
therefore,  were  more  likely  to  be  listed 
for  regulation. 

In  other  words,  the  EPA  studied 
indicators  of  product  categories'  relative 
potential  to  form  ozone  in  conducting 
the  consumer  and  commercial  products 
study,  and  considered  those  indicators 
in  prioritizing  and  listing  product 
categories  for  regulation. 

Some  consortium  members  claim  that 
the  EPA  should  have  attempted  in  the 
section  183(e)  study  to  conduct  a 
quantitative  analysis  of  the  amount  of 
ozone  formed  by  each  of  the  thousands 
of  VOC  species  in  consiuner  and 
commercial  products,  for  each  product, 
in  each  airshed  or  nonattainment  area — 
and  do  so  for  a  range  of  control 
strategies.  The  Act  does  not  require  the 
EPA  to  establislrquantitatively  the 
contribution  of  each  product  to  ozone 
nonattainment  prior  to  listing.  As 
previously  noted,  such  a  detailed, 
costly,  and  time-consuming  analysis  is 
not  nraded  to  justify  the  listing  of 
product  categories  for  regulation.  The 
effect  of  such  a  requirement  would  be  to 
postpone  for  years  promulgation  of 
pollution  control  requirements  needed 
to  help  the  Nation  achieve  clean  air. 
This  would  be  inconsistent  with 
Congress's  direction  that  the  EPA 
complete  the  study  within  3  years  and 
expeditiously  issue  regulations  for 
consumer  and  commercial  products 
within  deadlines  set  in  the  statute. 

In  this  context,  it  is  relevant  to  note 
that  the  types  of  VOC  in  consumer  and 
commercial  products  are  not  unique — 
these  same  VOC  are  among  the 
pollutants  emitted  by  major  industrial 
facilities.  Consumer  and  commercial 
products  are  made  from  VOC-containing 
chemical  feed  stocks  made  at  chemical 
manufacturing  plants  and  refineries,  for 
which  VOC  emission  control  regulations 
are  comprehensive  and  stringent. 


Other  reasons  that  the  extremely 
detailed  analysis  suggested  was  not 
feasible  or  appropriate  involve  data 
limitations  and  scientific  complexities 
and  uncertainties.  Such  an  analysis 
would  require,  for  example,  substantial 
addditional  data  on  the  types  and 
quantities  of  individual  VOC  in  each 
product  within  the  broad  universe  of 
consumer  and  commercial  products.  To 
obtain  this  information  would  have 
placed  an  additional  burden  upon 
industries  that  the  EPA  believes  was  not 
necessary  for  the  listing  process.  Also, 
studies  to  quantify  the  reactivity  of  a 
large  number  of  individual  VOC  species 
would  have  been  required  for  this 
analysis.  In  addition,  many  complexities 
make  it  difficult  to  make  reliable 
predictions  of  the  ozone-forming 
potential  of  individvial  VOC  species. 
One  reason  is  that  this  potential  varies 
depending  on  ambient  conditions— on 
an  absolute  scale,  and  occasionally  on  a 
relative  scale  as  well.  These  conditions 
affecting  reactivity  include  ambient 
conditions  such  as  VOC-to-NOx  ratios, 
the  presence  of  other  VOC,  and  sunlight 
intensity.  Each  of  these  factors  can  vary 
widely.  Also,  in  multiple  day  pollution 
episodes  in  an  area,  a  VOC  species  that 
has  low  reactivity  (based  on  a  one-day 
reactivity  scale)  may  continue  to  form 
ozone  over  several  days.  Even  if  the  EPA 
could  have  obtained  the  needed  data 
and  accounted  for  these  complications, 
the  results  would  have  been  of  limited 
utihty.  As  mentioned  previously, 
available  computer  models  generally 
aggregate  chemical  corapoimds  or 
consider  them  as  general  categories.  As 
a  result,  models  have  limited  use  for 
evaluating  the  effects  of  reducing 
emissions  of  specific  VOC  species  from 
a  particular  product  category. 

Finally,  the  EPA  believes  that  an 
intensive  study  to  quantify  each 
product's  effect  on  ozone  levels  in 
nonattainment  areas  is  inconsistent  with 
Congress'  intent  in  enacting  the  section 
183(e)  program.  Congress  recognized 
that  small  quantities  of  VOC  emissions 
from  a  very  large  number  of  products 
add  up — and  together  make  up  a 
significant  portion  of  ozone-forming 
VOC  emissions.  Congress  created  the 
183(e)  program  to  reduce  the  VOC 
emissions  bom  consumer  and 
commercial  products  as  a  group.  Under 
section  183(e),  it  is  not  necessary  to 
quantify  the  effect  of  each  species  of 
VOC.  or  each  product,  on  ozone  levels 
in  each  nonattainment  area  to  make  a 
reasoned  selection  of  product  categories 
to  list  for  regulation. 

The  EPA  has  procedures  available  for 
considering  evidence  that  a  particular 
compound  is  not  reactive  enough  to 
warrant  regulation  as  an  ozone 


precursor  under  the  Act.  Existing  EPA 
regulations  allow  persons  or  companies 
to  apply  to  have  a  compound  excluded 
from  the  definition  of  VOC — in  effect, 
exempted  from  regulation — based  on 
evidence  that  it  is  negligibly  reactive. 
(See  40  CFR  51.100(s).)  Working  vidth 
industry,  the  EPA  has  exempted  42 
compounds  and  two  classes  of 
compounds  under  this  provision;  21 
exemptions  have  been  granted  since 
1990. 

In  summary,  the  EPA  believes  that  the 
potential  for  the  listed  categories  of 
products  to  contribute  to  ozone 
nonattainment  has  been  established  in 
accordance  with  the  requirements  of 
section  183(e). 

3.  Consideration  of  "Emission 
Magnitude"  and  "Regulatory 
Efficiency" 

The  consortium  contended  that  the 
EPA  lacked  authority  to  use  the 
"emission  magnitude"  and  the 
"regulatory  efficiency  and  program 
considerations"  criteria  because  they  do 
not  directly  reflect  any  of  the  five  factors 
listed  in  section  183(e)(2)(B)  of  the  Act. 
For  this  reason  the  consortitmi 
concluded  that  any  EPA  action  relying 
on  these  criteria  is  illegal  and  invalid. 

Although  the  Act  requires  that  the 
EPA  consider  the  five  factors 
eniunerated  in  section  183(e)(2)(B)  of 
the  Act  in  establishing  criteria  for 
regulating  products,  the  statute  does  not 
require  that  the  EPA  establish  criteria 
that  precisely  mirror  the  five  factors,  nor 
does  it  require  that  the  EPA  consider  the 
list  of  factors  to  be  exclusive.  The  EPA 
fulfilled  its  duty  to  establish  criteria  and 
to  consider  each  of  the  five  listed  factors 
in  developing  the  criteria.  In  addition, 
the  EPA  exercised  its  discretion  by 
establishing  two  criteria  that  did  not 
specifically  mirror  the  five  listed  factors, 
llie  EPA  believes  these  two  criteria  are 
important  for  the  purposes  of 
establishing  priorities  for  regulation  as 
instructed  by  Congress. 

The  EPA  established  Criterion  7, 
Magnitude  of  Annual  VOC  Emissions,  to 
give  greater  regulatory  priority  to 
products  that  emit  relatively  large 
amounts  of  VOC.  Magnitude  of  annual 
VOC  emissions  is  a  reasonable  criterion 
for  determining  which  product 
categories  to  regulate.  It  is  logical  to  take 
into  consideration  how  much  VOC 
product  categories  emit  relative  to  other 
products  because  the  greater  the 
emissions  from  a  category,  the  greater 
the  potentiid  to  achieve  significant 
emission  reductions  and  the 
corresponding  reduction  in  ozone 
concentrations  in  areas  violating  the 
ozone  standard. 
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The  EPA  established  Criterion  8, 
Regulatory  Efficiency  and  Program 
Considerations,  to  assure  that  the  EPA 
continues  to  use  resources  in  the  most 
effective  manner  to  meet  the  mandates 
of  section  183(e)  of  the  Act.  It  is 
reasonable  for  the  EPA  to  consider 
whether  a  given  product  category  has 
already  been  the  subject  of  State,  local, 
or  Federal  regulations.  Such  categories 
would  have  been  well-characterized, 
alternatives  of  control  would  have  been 
explored,  and  costs  and  economic 
impacts  would  have  been  investigated. 
The  EPA  believes  it  is  also  reasonable  to 
consider  the  existence  of  this 
information  because  the  EPA  must 
regulate  the  firat  group  of  products  in  a 
relatively  short  time.  The  EPA  carries 
out  all  of  its  activities  mandated  by  the 
Act  within  budgetary  and  time 
constraints.  It  is  the  EPA's  policy  to 
focus  regulatory  activities  so  as  to 
optimize  the  use  of  time  and  resources. 
Section  183(e)(2)(B)  does  not  prohibit 
the  EPA  from  considering  this  factor. 

B.  Consumer  and  Commercial  Product 
Inventory 

The  consortiiun  expressed  the 
opinion  that  consumer  and  commercial 
products  are  not  a  significant  VOC 
source.  According  to  the  consortium, 
many  consiuner  and  commercial 
products,  such  as  architectural  coatings, 
would  not  be  listed  for  regulation  had 
the  EPA  performed  the  inventory 
correctly,  because  such  products  may 
not  be  in  the  top  80  percent  of  consumer 
and  commercial  product  emissions  on  a 
reactivity-adjusted  basis.  The 
consortium  listed  two  alleged 
deficiencies  with  the  consumer  and 
commercial  product  inventory.  First,  the 
EPA's  overall  inventory  did  not  include 
biogenic  VOC.  Second,  the  EPA 
excluded  certain  man-controlled 
biogenic  VOC  sources,  such  as  plant 
nurseries  and  orchards,  from  the  list  of 
consiuner  and  commercial  products  to 
be  regulated. 

1.  Role  of  Biogenic  Emissions 

Hie  consortium  stated  that  a  major 
deficiency  existed  in  the  consiuner  and 
commercial  product  inventory  because 
the  EPA  failed  to  provide  Congress  with 
information  about  the  insignificance  of 
VOC  from  consumer  and  commercial 
products  relative  to  the  larger  amount  of 
biogenic  VOC  in  the  atmosphere. 
According  to  the  consortium,  the  EPA's 
fiailure  to  list  the  specific  sources  of  all 
VOC,  including  those  fiiim  the  global 
backgroimd,  biogenic,  and 
anthropogenic  sources,  along  with  the 
role  that  each  source  played  in  ozone 
formation,  resulted  in  Congress  being 
uninformed  of  the  supposed 


insignificance  of  anthropogenic 
emissions  compared  to  biogenic 
emissions. 

The  EPA  believes  that  the  inclusion  of 
biogenic  emissions  in  the  inventory  of 
national  VOC  emission  soiuces  is  one 
possible  approach,  but  does  not  believe 
that  such  inclusion  changes  the  proper 
aiuilysis  for  controlling  VOC  from 
consumer  and  commercial  products. 
The  EPA  estimated  biogenic  emissions 
in  1990  to  be  about  34  million  tpy. 
Considering  the  21  million  tons  of 
anthropogenic  emissions,  total  VOC 
emissions  nationwide  are  greater  than 
56  million  tpy.  For  the  purpose  of 
determining  relative  contribution  of 
consumer  and  commercial  products,  the 
EPA  revised  the  inventory  of  all  VOC 
sources  to  include  biogenic  emissions 
and  included  the  revised  table  in  the 
section  183(e)  comment  response 
document.  These  biogenic  emissions  are 
not  amenable  to  control,  because  they 
emanate  from  sources  for  which  there  is 
no  practical  control  option  (i.e.,  forests, 
swamps,  grasslands,  etc.);  therefore,  the 
proportion  of  controllable  VOC  has 
remained  unchanged.  Of  the  21  million 
tons  of  anthropogenic  VOC  emissions 
emitted  nationwide  in  1990.  consiuner 
and  commercial  products  account  for  6 
million  tons,  or  about  28  percent. 
Therefore,  consumer  and  commercial 
products  are  still  among  the  most 
significant  Federally  unregulated  VOC 
sources  for  which  additional  VOC 
reductions  are  achievable. 

Consumer  and  commercial  product 
VOC  contribute  to  ozone  formation 
regardless  of  the  precise  amount  of 
biogenic  VOC  in  the  inventory.  In  smne 
regions  of  the  country,  biogenic  VOC 
contribute  significantly  to  ozone 
nonattainment  In  other  areas,  biogenic 
VOC  are  emitted  in  the  presence  of 
limited  amounts  of  NOx,  resulting  in  a 
limited  amount  of  ozone  formation. 
Moreover,  under  the  right  conditions, 
biogenic  VOC  tends  to  scavenge  ozone 
from  polluted  air  as  well  as  form  new 
ozone.  Anthropogenic  VOC,  on  the 
other  hand,  are  usually  emitted  in  the 
presence  of  NOx,  resulting  in  rapid 
ozone  formation  and  are  generally 
unreactive  with  ozone  under  most 
conditions.  For  these  reasons, 
anthropogenic  VOC  contribute  to  ozone 
nonattainment  in  urban  areas  and  other 
locations,  regardless  of  any  concomitant 
contribution  by  biogenic  sources.  Thus, 
VOC  emissions  from  anthropogenic 
sources  will  play  a  proportionately 
greater  role  in  ozone  formation  than  is 
indicated  by  their  percentage 
contribution  to  total  national  emissions. 
The  EPA  concluded  that  the  existence  of 
biogenic  VOC  does  not  negate  the  fact 
that  VOC  from  consumer  and 


conunercial  products  have  the  potential 
to  contribute  to  ozone  nonattainment  as 
contemplated  by  section  183(e)  of  the 
Act. 

2.  Listing  of  Biogenic  Products 

The  consortium  argued  that  a  second 
deficiency  in  the  consumer  and 
commercial  product  inventory  and  list 
for  regulation  was  that  the  EPA 
excluded  man-controlled  biogenic 
sources  (i.e.,  flowers,  trees,  food,  etc.). 
The  consortium  argued  that  this 
exclusion  is  contrary  to  the  Act,  which 
required  the  EPA  to  conduct  a  complete 
inventory  of  all  sources  of  VOC 
emissions  from  consumer  and 
commercial  products.  The  consortium 
stated  that  these  biogenic  sources,  if 
included  in  the  study,  would  have  been 
a  more  significant  source  of  VOC 
contribution  to  ozone  than  some  of  the 
consumer  and  commercial  products  that 
the  EPA  listed  for  regulation. 

The  EPA  disagrees  that  biogenic 
products  should  be  listed  as  categories 
of  consumer  and  commercial  products. 
It  is  reasonable  to  list  only  those 
products  from  which  emission 
reductions  are  possible.  In  general,  the 
EPA  has  interpreted  the  statutory 
definition  of  consumer  and  commercial 
products  very  broadly,  and  considers 
products  ranging  from  hair  sprays  to 
automotive  coatings  to  asphalt  paving 
materials  to  Ml  within  the  definition  of 
consumer  and  conunercial  products. 
These  "products"  differ  greatly  from 
man-controlled  biogenic  sources  of 
VOC. 

In  each  of  the  categories  identified  by 
the  EPA  to  be  consumer  and  commercial 
products  for  regulation,  the  prtxiucts 
share  at  least  one  characteristic  that  sets 
them  apart  from  biogenic  sources.  In 
every  case,  the  "products"  are 
formulated  and  manufactured  using 
combinations  of  ingredients.  The 
manufacturera  have  control  over  the 
VOC  contents  of  these  products,  and, 
therefore,  can  reformulate  or  modify  the 
products  to  emit  less  VOC.  Plants,  trees, 
and  shrubs  are  not  manufactured  and, 
therefore,  have  inherent  VOC  emission 
charactwistics,  both  in  volume  and 
spedation  of  emissions.  These  naturally 
occurring  sources  cannot  be 
reformulated  or  modified  to  reduce  VOC 
emissions.  Options  to  control  VOC 
emissions  from  plants,  trees,  and  shrubs 
would  be  limited  primarily  to  banning 
sale  or  distribution  of  such  products 
which  the  EPA  believes  would  not 
reflect  Congress's  intent  in  enacting 
Section  183(e). 

The  VOC  emissions  from  biogenic 
sources  could  not  be  mitigated  through 
regulation;  therefore,  it  is  highly 
unlikely  that  these  sources  would  ever 
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be  listed  for  regulation.  Consequently, 
the  EPA's  decision  not  to  identify  these 
sources  as  consumer  and  commercial 
products  under  section  183(e)  of  the  Act 
has  not  affected  the  selection  of  nor  the 
priorities  for  those  categories  the  EPA 
did  list  for  regulation. 

C.  The  Environmental  Protection 
Agency's  Regulatory  Strategy 

1.  Nitmgen  oxides  versus  volatile 
organic  compounds  emissions  control 
strategies.  As  part  of  their  comments 
opposing  the  EPA's  approach  to  the 
section  183(e)  study  and  Report  to 
Congress,  the  consortiimi  submitted  a 
series  of  letters  presenting  a  number  of 
different  arguments  that  the  EPA  is 
using  the  wrong  regulatory  policy  for 
attainment  of  the  ozone  NAAQS.  The 
common  theme  in  these  arguments  was 
that  the  consortium  believed  that  the 
EPA  should  control  NOx  instead  of  VOC 
because,  in  their  opinion,  controlling 
NOx  is  the  most  scientifically  valid  and 
the  most  effective  strategy  for  achieving 
long  term  groimd-level  ozone 
attainment.  The  consortium's  specific 
arguments  are  siunmarized  and 
addressed  in  sections  II.C.l.(b)  through 
(f)  of  this  document.  An  overview  of  the 
EPA's  response  to  this  group  of 
argiunents  is  presented  below  before 
discussion  of  the  specific  arguments. 

The  EPA  believes  that  the  present 
policy,  which  focuses  on  control  of  both 
NOx  and  VOC,  reflects  the  latest 
knowledge  on  factors  affecting  ozone 
formation  and  the  technical  feasibility 
of  controls.  The  present  poUcy,  which 
relies  on  a  combination  of  national, 
regional,  and  local  control  strategies, 
has  been  effective  in  improving  ozone 
attainment  and  will  achieve  further 
improvements  in  ozone  air  quality.  The 
consortium  is  correct  in  that  scientific 
studies  since  the  Clean  Air  Act 
Amendments  of  1990  have  more  clearly 
recognized  the  role  of  NOx  and  biogenic 
emissions  in  ozone  nonattainment.  The 
findings  of  these  studies  have  been 
factored  into  the  national  ozone  control 
policy.  The  EPA's  policy  has 
continuously  evolved  since  the  1970's 
to  recognize  improved  scientific 
imderstanding  of  this  complex  issue  and 
will  continue  to  evolve  as  the  science 
advances.  The  EPA  continues  to  believe 
that  regulation  of  both  NOx  and  VOC  is 
appropriate  and  that  regulation  of  VOC 
through  section  183(e)  of  the  Act  will 
contribute  to  reduced  ozone  levels.  The 
consortium's  position  that  the  ozone 
NAAQS  can  be  achieved  at  all  locations 
by  NOx  control  alone  is  based,  in  part, 
on  a  misunderstanding  of  the  ozone 
formation  mechanism  in  urban  air. 

a.  Background:  The  current  ozone 
control  policy.  Unlike  other  criteria 


pollutants,  ozone  is  not  directly  emitted 
into  the  air.  Ozone  forms  in  the  air 
when  NOx  and  VOC  react  in  a  complex 
set  of  reactions  in  the  presence  of 
sunlight  and  heat.  The  ozone  reactions 
are  initiated  by  the  breakdown  of 
nitrogen  dioxide  by  simlight  and 
subsequent  reaction  with  oxygen.  In  the 
absence  of  VOC,  an  equilibrium  exists 
between  NOx  and  ozone,  by  which 
ozone  is  consimied  in  the  series  of 
photochemical  reactions  soon  after 
formation.  This  equilibriimi  prevents 
the  buildup  of  high  concentrations  of 
ozone  in  the  air.  Introduction  of  VOC 
disrupts  this  equilibriiun  (i.e.,  disrupts 
the  reactions  that  scavenge  ozone),  thus 
resulting  in  accimiulation  of  high 
concentrations  of  ozone. 

The  EPA's  ozone  reduction  policy  is 
to  control  both  NOx  and  VOC 
emissions.  The  EPA's  policy  is 
consistent  with  recent  scientific  studies 
and  with  explicit  statutory  directives  to 
reduce  both  VOC  and  NOx-  Ozone 
control  is  a  complex  problem  that  must 
address  a  nimiber  of  factors,  including 
'  meteorological  conditions,  the  relative 
concentrations  of  NOx  and  VOC  in  the 
air,  and  the  proximity  of  emission 
sources  to  one  another.  The  EPA's 
policy  recognizes  that  NOx  control  is  an 
effective  means  for  reducing  ozone.  The 
EPA's  policy  also  recognizes  that  VOC 
control,  with  or  without  NOx  control,  is 
essential  or  beneficial  in  many  areas  for 
reducing  peak  ozone  concentrations. 
The  EPA  believes  that  its  ozone 
reduction  policy  is  a  scientifically  valid 
strategy  and  that  the  consortium  has 
mischaracterized  the  EPA's  ozone 
policy  and  the  past  results  of  the  policy. 

Several  of  the  comment  letters 
impUed  that  national  standards  for  VOC 
are  the  only  component  of  the  EPA's 
policy.  This  implication  is  incorrect. 
The  section  183(e)  regulations  are  just 
one  part  of  a  reasoned  ozone  control 
plan  consisting  of  national,  regional, 
and  local  controls.  First  and  foremost, 
ozone  attainment  is  a  State 
responsibility.  States  are  responsible  for 
designing  control  strategies  for  each 
nonattaiiunent  area  in  their  jurisdiction. 
The  strategies  must  consider  local 
conditions,  including  contribution  of 
biogenic  VOC  emissions,  in  determining 
an  appropriate  mix  of  NOx  and  VOC 
controls  and  the  level  of  control  needed. 
States  have  developed  emission 
regulations  to  achieve  emission 
reductions  necessary  to  demonstrate 
attainment  through  modeling  studies. 
Multi-State  planning  zones  in  several 
regions  of  the  country  are  being 
established  to  develop  coordinated 
strategies  to  address  interstate 
transportation  of  pollution.  The  Act  also 
requires  that  State  plans  contain 


provisions  that  prevent  sources  fitim 
contributing  significantly  to 
nonattainment  or  maintenance  of 
attainment  in  other  States. 

The  State  and  Regional  plans  are 
supplemented  by  Federal  measures  to 
reduce  emissions  for  certain  source 
categories.  Federal  programs  may 
address  source  categories  that  are  more 
efficient  to  regulate  nationally  than  on 
a  State-by-State  basis.  States  rely  on 
these  reductions  from  the  Federal 
measures  in  conducting  their 
atmospheric  modeling  for  control 
strategy  development  and  attainment 
demonstrations.  Examples  of  Federal 
VOC  control  measures  include  mobile 
source  controls  under  title  II  of  the  Act, 
new  source  performance  standards 
(NSPS),  the  marine  vessel  loading  rule, 
and  the  consumer  and  commercial 
product  regvdations  under  section  183(e) 
of  the  Act.  Federal  NOx  controls  include 
regulations  for  mobile  sources,  NSPS, 
and  acid  rain  controls  on  utility  boilers. 
Section  183(e)  standards,  therefore,  are 
but  one  element  of  a  coordinated 
Federal  and  State  program  for  ozone 
control. 

Recent  regional  ozone  modeling 
studies  over  the  37-State  region  of  the 
eastern  United  States  have  shown  that 
additional  emission  reductions  of  both 
NOx  and  VOC  wrill  be  needed  beyond 
the  currenUy  applicable  State  and 
Federal  controls.  The  study  was 
conducted  by  the  Ozone  Transport 
Assessment  Group  (OTAG),  which 
included  representatives  of  the  37 
easternmost  States,  the  EPA,  and  the 
public — in  total,  more  than  700  public 
and  private  sector  stakeholders.  The 
OTAG  States  recommended  in  July  1997 
that  the  EPA  continue  to  adopt  and 
implement  stringent  national  control 
measures  for  a  number  of  VOC  emission 
sources,  including  consumer  and 
commercial  products. 

b.  Effectiveness  of  a  national  volatile 
organic  compound  control  strategy.  The 
consortiiun  claimed  that  VOC  control  is 
ineffective  and  should  be  abandoned 
because  the  policy  of  controlling  VOC 
has  not  achieved  ozone  attainment  in  all 
areas  of  the  country.  The  consortium 
further  maintained  that,  in  some  cases, 
VOC  controls  are  counterproductive  and 
wiU  increase  ozone  formation. 

The  EPA  disagrees  with  the 
conclusion  that  VOC  control  is 
ineffective.  Past  control  strategies  have 
improved  air  quality.  Ozone  trends  data 
show  that  reductions  in  peak  ozone 
concentrations  are  occurring  across  the 
country.  Monitoring  data  from  more 
than  700  sites  show  that  composite 
averages  of  the  second  highest 
maximum  1-hour  ozone  concentrations 
have  shown  a  clear,  steady,  downward 
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trend  over  the  past  10  years.  These 
downward  trends  apply  also  to  the 
number  of  daily  exceedances  of  the 
standard.  Since  historically  the  control 
policies  placed  greater  reliance  on  VOC 
control,  the  trend  of  ozone  reductions 
confirms  that  VOC  control  has  been 
effective  in  many  areas  of  the  country. 

Failuro  to  obtain  universal  attainment 
is  due  to  a  number  of  factors.  Some  of 
these  factors  include  the 
underestimation  of  VOC  inventories  and 
the  inadequate  consideration  of  the  role 
of  biogenics  and  the  transport  of  ozone 
and  NOx.  Even  with  these  limitations, 
many  areas  of  the  country  have 
achieved  attainment  or  have  improved 
ozone  air  quality  measurably.  With 
recent  enhancements  to  the  policy  to 
better  address  the  local  impacts  of 
biogenics  and  pollutant  transport,  future 
control  strategies  should  continue  to 
improve  this  trend. 

The  EPA  also  disagrees  that  VOC 
controls  are  counterproductive.  The 
consortium's  position  is  based  on  the 
fact  that  some  species  of  VOC  can 
reduce  ozone  under  some  coitditions. 
Controlling  these  compounds,  therefore, 
could  conceivably  increase  ozone  in 
certain  circumstances.  While  the  EPA 
acknowledges  that  some  species  of  VOC 
can  scavenge  ozone,  this  phenomenon 
occurs  in  very  limited  circumstances 
(i.e.,  in  relatively  dean  air,  with  highly 
reactive  VOC  under  specific 
meteorological  conditions,  and  in  the 
presence  of  very  low  NOx).  TTiis 
phenomenon  is  not  widespread  and 
certainly  does  not  form  the  basis  for  a 
national  ozone  control  policy.  For  a 
more  detailed  response  to  this  comment. 
see  section  2.2.2  of  the  183-BID. 

c  Recent  scientific  studies.  The 
consortitun  charged  that  the  B*A  has 
fiailed  to  consider  recent  scientific 
studies  published  since  the  Clean  Air 
Act  Amendments  of  1990,  and  has 
followed  historic  control  policies  which 
have  failed.  The  consortium  claimed 
that  "Rethinking  the  Ozone  Problem," 
"The  Southern  Oxidants  Study,"  and 
other  studies  addressing  the  role  of  NOx 
and  biogenic  VOC  emissions  prove  that 
the  ctirrent  ozone  reduction  policy 
cannot  work.  They  pointed  to  elements 
of  these  studies  as  support  for  their 
position  that  NOx  controls  are  a  better 
means  to  achieve  ozone  attainment  than 
VOC  controls. 

The  EPA  believes  that  the  current 
ozone  strategy  of  controlling  both  VOC 
and  NOx  is  scientifically  valid  and  is 
consistent  with  recent  scientific 
advances.  Ozone  control  is  a  complex 
problem.  Over  the  past  20  years, 
scientific  understanding  of  ozone 
formation  mechanisms  has  continued  to 
evolve  and  the  EPA's  ozone  strategy  has 


evolved  accordingly.  While  the  EPA 
agrees  with  some  of  the  specific  &ctual 
information  cited  by  the  consortiimr 
from  the  cited  studies,  the  EPA 
disagrees  with  the  consortiimi's 
conclusions  that  the  proper  response  is 
to  abandon  VOC  control  altogether  in 
favor  of  a  NOx-only  control  policy.  TTie 
cited  studies  show  the  complexity  of  the 
problem,  the  importance  of  NOx  control 
in  certain  circimistances,  and  the 
importance  of  regional  control  strategies 
to  reduce  transport  problems.  But  they 
do  not  suggest  that  VOC  emission 
sources  should  not  be  controlled.  These 
studies  do  not  change  the  conclusion 
that  VOC  control  helps  reduce  ozone  in 
many  circumstances. 

Current  scientific  information  shows 
that  VOC  reductions  will  reduce  ozone 
in  xxihan  areas  and  in  other  areas  where 
there  is  available  NOx  present.  The 
relative  effectiveness  of  VOC  and  NOx 
controls  will  vary  bxmi  area  to  area, 
depending  significantiy  upon  VOC/NOx 
ratios  in  the  atmosphere.  VOC 
reductions  will  help  to  reduce  ozone  in 
all  urban  areas  because  VOC/NOx  ratios 
vary  at  diffiarent  times  and  places  within 
an  urban  area.  Modeling  analyses 
indicate  that  a  combination  of  VOC  and 
NOx  controls  is  the  most  efEsctive  way 
to  reduce  ozone  levels  in  many  urban 
areas.  Ozone  reductions  due  to  VOC 
control  can  also  reduce  ozone  pollution 
in  downwind  areas  affected  by  ozone 
transport. 

The  EPA  agrees  with  the  consortium 
on  several  points:  (1)  that  the  past 
control  strategies  have  not  produced  the 
level  of  ozone  reductions  that  were 
expected:  (2)  that  science  has  only 
recenUy  (in  the  last  10  years)  recognized 
the  significance  of  the  contribution  of 
biogenic  VOC  sources  and  transport  of 
ozone  and  NOx;  and  (3)  that  these 
studies  provide  a  basis  for  fine-timing 
certain  aspects  of  the  current  policy. 
The  EPA  disagrees,  however,  that  the 
proper  action  is  to  abandon  VOC  amtrol 
altogether.  The  course  that  the  EPA  is 
following  is  to  use  improved  scientific 
imderatanding  from  these  studies  to 
formulate  an  improved  ozone  policy. 
Recent  EPA  initiatives  to  improve  ozone 
control  strategy  development  include: 

(1)  Improvement  of  ozone  air  quality 
models. 

(2)  Collection  of  more  and  better  air 
quality  data  upcm  which  to  base 
strategies  (including  simultaneous 
monitoring  of  ozone,  NOx,  and 
spedated  VOC  concentrations). 

(3)  Improvement  of  VOC  and  NOx 
emission  inventories  (including 
biogenic  emissions). 

(4)  Regional  application  of  ozone  air 
quality  models  to  accoimt  for  long-range 
pollutant  transport. 


(5)  Development  of  regional  ozone 
control  strategies  for  NOx.  (For  example, 
a  proposed  rulemaking  at  62  FR  60317 
will  require  States  to  submit  State 
Implementation  Plan  measures  to 
mitigate  transport  of  ozone  and 
emissions  of  NOx  across  State  borders 
in  the  eastern  half  of  the  countiy.) 

These  improvements  respond  to  the 
consensus  of  current  scientific 
understanding  of  ozone  formation  and 
control.  The  EPA  expects  that  its  ozone 
control  strategy  will  continue  to  evolve 
as  scientific  imderstanding  of  ozone 
formation  and  control  improves. 

d.  Contribution  of  biogenic  volatile 
organic  compounds  sources  versus 
anthropogenic  sources  to  ozone 
nonattcunment.  The  consortiimi  stated 
that  anthropogenic  VOC  sources  (like 
consumer  and  commercial  products)  are 
so  insignificant  compared  to  biogenic 
sources  that  controlling  anthropogenic 
VOC  will  have  no  ozone  reduction 
benefit.  The  consortium  claimed  that 
since  biogenic  sources  might  contribute 
as  much  as  90  percent  of  total  VOC 
emissions  on  typical  summer  days,  the 
only  Mray  to  ac^eve  the  ozone  standard 
is  to  control  NOx-  The  consortium 
pointed  to  the  conclusions  of  the 
"Southern  Oxidants  Study"  that  showed 
that  high  biogenic  emissions  in  the  rural 
South  can  lead  to  exceedances  of  the 
ozone  standard. 

While  the  EPA  agrees  that  biogenic 
emissions  are  indeed  a  major  fraction  of 
total  VOC  emissions,  the  contribution  of 
biogenic  sources  to  total  VOC  emissions 
on  typical  siunmer  days  will  vary 
depending  on  local  weatho'  conditions 
and  geography.  Thus,  although  biogenic 
sources  could  contribute  as  much  as  90 
percent  of  total  VOC  emissions  on  some 
simuner  da3rs,  this  is  only  true  in  some 
locations  and  is  not  universally  true  for 
all  climatic  conditions  or  geographical 
features. 

In  addition,  the  EPA  disagrees  that  it 
is  ineffectual  or  inappropriate  to  amtrol 
anthropogenic  sources  of  VOC.  Under 
the  proper  conditions,  ozaae  formation 
occurs  rapidly  and  is  affiscted  (among 
other  things)  by  the  proximity  of  VOC 
and  NOx  sources.  Biogenic  VOC 
generally  are  less  important  than 
anthropogenic  VOC  because  biogenic 
VOC  are  emitted  predominantiy  in  rural 
atmospheres  with  limited  amounts  of 
NOx,  resulting  in  a  limited  amount  of 
ozone  formation.  Moreover,  as  noted  by 
the  consortium,  the  biogenic  VOC, 
under  the  right  circumstances,  tend  to 
scavenge  ozone  from  the  atmosphere. 
Anthropogenic  VOC,  on  the  other  hand, 
are  usually  emitted  in  the  presence  of 
NOx,  resulting  in  more  ozone  formation. 
Thus,  the  EPA  concludes  that 
anthropogenic  VOC  generally  play  a 
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proportionately  greater  role  in  ozone 
formation  than  does  biogenic  VOC. 

The  consortium  may  also  be  correct 
that,  in  some  cases,  biogenic  VOC  can 
be  the  predominant  precursor  in  the 
reactions  with  NOx.  For  example,  in 
Atlanta,  studies  have  predicted  that  the 
complete  elimination  of  man-made  VOC 
would  still  leave  the  area  in 
nonattainment.  For  this  reason,  control 
strategies  for  areas  like  Atlanta,  which 
have  very  high  ratios  of  VOC/NOx  in  the 
air,  will  focus  on  NOx  reductions.  Even 
in  such  areas,  however,  the  control  of 
VOC  will  help  reduce  ozone  formation. 
Modeling  in  Atlanta  has  shown  that 
VOC  controls  can  help  reduce  ozone 
even  in  NOx-limited  areas.  Because 
ozone  formation  is  greatly  affected  by 
meteorological  conditions  and  source/ 
receptor  orientation,  ozone  formation 
may  be  limited  by  either  VOC  or  NOx 
concentrations  at  different  times  and 
locations  within  the  area.  Moreover, 
modeling  results  suggest  that  unless 
NOx  controls  can  be  implemented  all  at 
once,  detrimental  effects  can  occur  from 
piecemeal  implementation  under  some 
circumstances.  Results  show  that  VOC 
controls  could  mitigate  some 
undesirable  effects  in  the  interim.  Thus, 
even  though  NOx  control  may  be  an 
effective  means  of  reducing  ozone  levels 
on  many  of  the  worst  days  in  many 
locations,  reduction  of  VOC  emissions  is 
still  necessary  to  reduce  peak  ozone 
concentrations  tmder  the  variety  of 
meteorological  and  source  receptor 
conditions  in  urban  areas.  As  previously 
noted,  modeling  analyses  indicate  that  a 
combination  of  VOC  and  NOx  controls 
is  the  most  effective  way  to  reduce 
ozone  levels  in  many  urban  areas. 

B.  The  role  of  long-range  transport  of 
nitrogen  oxides  in  ozone  nonattainment. 
The  consortixun  stated  that  a  VOC 
control  strategy  will  not  work  because 
the  transport  of  NOx  will  cause  • 
downwind  exceedances  of  the  ozone 
standard.  The  consortium  maintained 
that  downwind  reactions  with  biogenic 
VOC  would  be  sufGcient  to  cause 
violations  and,  therefore,  control  of 
anthropogenic  VOC  would  be 
ineffective. 

The  EPA  agrees  that  the  transport  of 
ozone  can  contribute  to  ozone 
nonattainment.  The  EPA  also  agrees  that 
additional  NOx  emissions  reductions 
are  essential  to  reduce  long  range 
transport  problems.  Ozone  transport  has 
been  most  problematic  and  most  studied 
in  the  eastern  States,  and  plans  have 
been  proposed  for  a  regional  NOx 
emission  reduction  strategy.  However, 
the  control  of  transported  ozone  and 
NOx  will  not  solve  the  ozone  problem 
universally.  Control  of  VOC  beyond 
current  State  and  Federal  VOC  control 


measures  will  be  necessary  to  achieve 
attainment  in  many  areas — particularly 
those  with  longstanding  and  serious 
problems  with  nonattainment. 

Ozone  nonattainment  can  be  a 
function  of  two  components:  locally 
formed  ozone  and  transported  ozone. 
Historically,  most  control  strategies 
have  focused  on  controlling  locally 
formed  ozone  by  controlling  local  NOx 
and  VOC  sources  in  the  immediate 
vicinity  of  nonattainment.  The  Clean 
Air  Act  Amendments  of  1990 
recognized  that  certain  downwind  areas 
receive  transported  ozone  and  ozone 
precursors  that  can  contribute  to 
nonattainment.  Many  of  these  areas  may 
be  close  to  violating  the  standard  due  to 
local  emissions  even  after  applying  all 
reasonably  available  controls,  and  the 
additional  contribution  of  transported 
ozone  can  lead  to  periods  of 
nonattaiimient. 

More  recently,  exhaustive  modeling 
studies  of  the  eastern  States  by  OTAG 
and  others  have  explored  the  transport 
phenomenon.  These  studies  have 
concluded  that  control  measures 
mandated  by  the  Act  for  ozone 
nonattainment  areas  will  provide  ozone 
reductions  in  many  nonattainment 
areas.  However,  some  areas  will  remain 
in  nonattainment,  and  new 
nonattainment  may  arise  due  to 
economic  growth.  The  studies  predict 
that  regional  NOx  reductions  will 
decrease  ozone  concentrations  across 
broad  regions  and  will  be  more  effective 
in  reducing  long-range  ozone  transport 
than  will  VOC  reductions. 

The  EPA  has  recognized  the  role  of 
NOx  in  the  ozone  transport  problem.  On 
November  7, 1997  (62  FR  60317),  the 
EPA  issued  a  proposed  rulemaking 
requiring  certain  eastern  States  to  adopt 
NOx  emission  reduction  measures  as 
needed  to  mitigate  the  transport  of 
ozone  and  NOx  across  State  boundaries. 
Considering  the  State-by-State  emission 
budgets,  an  overall  NOx  emission 
reduction  of  35  percent  is  targeted  for 
the  23-State  region. 

The  modeling  conclusions  about  the 
importance  of  ozone  transport  does  not 
mean  that  VOC  reductions  are  not  also 
needed.  The  OTAG  study  concluded 
that  attaining  the  standard  will  require 
local  VOC  and/or  NOx  controls  in 
addition  to  the  recommended  regional 
NOx  controls.  The  OTAG  modeling 
suggested  that  reduction  of  VOC 
emissions  will  be  most  effective  in  and 
near  urban  core  areas  and  will  be 
necessary  to  control  the  component  of 
locally  produced  ozone  that  contributes 
to  nonattainment.  The  OTAG  States 
recommended  national  rules  for 
architectural  coatings,  consimier 
products,  and  automobile  refinish 


coatings  to  help  achieve  needed  VOC 
reductions. 

In  conclusion,  the  consortium  is 
incorrect  that  the  control  of 
anthropogenic  VOC  emissions  is 
unnecessary  to  attain  the  ozone    . 
standard.  The  VOC  emitted  in  close 
proximity  to  NOx  will  generally  react  to 
form  ozone.  Depending  on  the  relevant 
conditions,  this  ozone  may.  contribute  to 
nonattainment  To  achieve  and  maintain 
the  standard  vnll  require  a  program  to 
address  effectively  both  local  and 
transported  ozone.  Control  of 
anthropogenic  VOC.  therefore,  wll 
continue  to  be  a  vital  part  of  the  strategy 
to  reduce  ozone  pollution,  particularly 
in  urban  settings. 

f.  The  Environmental  Protection 
Agency's  approach  in  detennining  the 
effects  of  precursor  emissions  on  ozone 
nonattainment.  The  consortium  asserted 
that  the  EPA  has  misinterpreted  the 
intent  of  section  183(e)  of  the  Act  and. 
therefore,  arrived  at  an  incorrect  ozone 
control  strategy.  The  consortium 
explained  that  the  EPA's  strategy  is  to 
reduce  the  peak  ozone  concentration  by 
examining  polluted  air  and  determining 
the  level  of  precursor  emissions  that 
must  be  removed  to  achieve  attainment 
The  consortium  argued  that  the  only 
appropriate  interpretation  of  section 
183(e)  of  the  Act  is  to  determine  which 
precursors  can  be  added  to  pristine  air 
and  at  what  levels  without  exceeding 
the  ozone  standard.  The  consortium 
claimed  that  this  second  interpretation 
would  result  in  a  NOx-only  control 
strategy.  These  two  interpretations  of 
section  183(e)  of  the  Act  are  referred  to 
in  the  comments  as  the  "two  sciences" 
for  ozone  regulation.  The  consortivun 
made  extensive  use  of  an  ozone  isopleth 
chart  for  one  site  (Washington,  DC)  on 
a  specific  date  to  support  a  nimiber  of 
general  conclusions  about  ozone 
control. 

The  consortium's  theory  is  based  on 
the  observation  that  VOC  in  isolation 
cannot  form  ozone.  Depending  on  the 
existing  ratio  of  VOC  to  NOx  in  local 
areas,  reducing  VOC  may  have  a  variety 
of  effects  on  ozone.  Reductions  in  VOC 
emissions  can  increase,  decrease,  or 
have  no  effect  on  ozone  concentration. 
Therefore,  the  consortium  concluded 
that  a  control  strategy  based  on  national 
VOC  emissions  reductions  will  not  be 
imiformly  effective  and  is  not  justified. 
The  correct  science,  in  the  opinion  of 
the  commenters,  is  to  consider  what 
amount  of  VOC  can  be  added  to  pristine 
air  before  causing  a  violation  of  the 
ozone  standard.  Since  ozone  is  formed 
only  when  NOx  is  present,  the 
commenters  argued  that  NOx  should  be 
the  exclusive  target  for  emissions 
reductions.  If  NOx  concentrations  are 
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sufficiently  low.  then  no  amount  of  VOC 
added  to  the  ambient  air  v^rill  cause 
violation  of  the  ozone  standard.  The 
consortitun  asserted  that  the  EPA  has 
chosen  an  approach  that  will  never 
achieve  permanent  attainment,  but 
rather  only  a  temporary  false 
attainment.  The  consortium  reasoned 
that  as  additional  VOC  is  added  to  an 
airshed  that  is  in  attainment  and  that 
contains  NOx.  nonattainment  can  rectir. 
A  control  strategy  based  on  control  of 
NOx  emissions,  according  to  the 
commenters,  would  ensure  permanent 
attainment  regardless  of  future  VOC 
levels. 

The  EPA  disagrees  that  there  are  two 
sciences  and  that  the  EPA  chose  the 
wrong  one.  One  of  the  purported 
"scienfces"  is  the  present  EPA  ozone 
policy  of  controlling  NOx  and  VOC.  The 
other  purported  "science"  is  a  policy 
choice  (using  the  same  scientific  basis 
as  the  first  science)  of  controlling  only 
NOx.  The  EPA  does  not  consider  the 
exclusive  control  of  NOx  emissions  to 
be  a  practical  approach. 

The  consortium's  conclusion  that  the 
EPA's  goal  should  be  preventing 
saturation  of  the  air  by  NOx  is  derived 
from  a  mistmderstanding  of  the  roles  of 
precursors  in  ozone  formation  and  a 
misinterpretation  of  isopleth  charts. 
Isopleth  charts  show  the  downwind 
peak  1-hour  ozone  concentrations  as  a 
function  of  initial  concentrations  of 
VOC  and  NOx  for  an  urban  area.  Qty- 
specific  charts  can  be  used  to  estimate 
the  reduction  in  VOC  or  NOx  levels 
needed  to  achieve  the  ozone  NAAQS  in 
a  specific  urban  area.  Isopleth  charts  are 
generated  from  computer  modeling  of 
an  area  considering  a  nvunber  of  local 
atmospheric  conditions  influencing 
ozone  formation.  The  consortium  has 
inappropriately  used  one-day,  single- 
location  simulations  as  representing  all 
of  atmospheric  chemistry.  The 
.  consortium  has  overlooked  the 
acknowledged  limitations  of  isopleth 
diagrams  for  use  in  determining  control 
strategies. 

The  most  serious  limitation  of  use  of 
isopleth  charts  is  that  the  predictions 
are  critically  dependent  on  the  initial 
VOC/NOx  ratio  used  in  the  calculations. 
This  ratio  cannot  be  determined  with 
any  certainty  because  it  is  quite  variable 
in  time  and  space.  Because  these 
isopleth  charts  are  derived  using  initial 
VOC/NOx  ratios  in  the  morning,  the 
charts  do  not  depict  the  evolution  of  the 
emissions  as  the  air  mass  is  carried 
downwind.  The  VOC/NOx  ratio  in  an 
urban  plimie  near  the  city  center  can 
change  substantially  as  the  air  parcel 
ages  and  moves  downwind.  This  change 
occurs  because  of  the  photochemical 
reactions  in  the  air  and  the  addition  of 


other  emissions  to  the  pliune.  The 
implication  of  this  evolution  is  that 
different  locations  in  a  large  urban  area 
can  show  very  different  ozone 
sensitivities  to  VOC  and  NOx  controls. 
The  consortium's  position  does  not 
recognize  the  dynamic  nature  of  the 
process  and  assumes  that  the 
composition  of  urban  air  remains  static. 
Unlike  the  consortium's  approach,  the 
EPA's  approach  recognizes  Uiat  ozone 
formation  may  be  limited  by  VOC  or  by 
NOx  at  different  times  and  different 
locations.  Thus,  even  though  NOx 
control  may  be  the  most  effective  means 
for  achieving  the  standard  on  many  of 
the  worst  days  in  many  locations, 
reduction  of  VOC  emissions  is  still 
necessary  to  reduce  peak  ozone 
concentrations  under  the  variety  of 
meteorological  and  source  receptor 
conditions  that  occur  in  urban  areas. 

2.  Regulation  of  Attaiiunent  Areas  via 
National  Rules 

The  consortiimi  contended  that 
section  183(e)  authorizes  the  EPA  to 
implement  rules  that  regulate  consumer 
and  commercial  products  only  in 
nonattainment  areas.  The  consortium 
also  argued  that  it  is  inappropriate  and 
unnecessary  for  the  EPA  to  develop 
limits  for  VOC  emissions  that  apply  to 
all  attainment  and  nonattainment  areas 
under  section  183(e)  of  the  Act.  The 
commenters  stated  that  the  goal  of 
section  183(e)  of  the  Act  is  to  prevent 
exceedances  of  the  ozone  NAAQS  and 
noted  that  only  certain  areas  of  the 
country,  accounting  for  a  small  total 
land  mass,  exceed  die  ozone  NAAQS. 
Furthermore,  even  within  those 
nonattainment  areas,  they  argued  that 
the  EPA  should  develop  a  regulatory 
strategy  on  a  regional  basis  due  to 
variations  in  factors  affecting  ozone 
formation  (e.g.,  meteorology).  Finally, 
the  consortium  noted  that  some  ozone 
nonattainment  areas  will  be  able  to 
reach  attainment  status  imder  present 
regulations  using  existing  technology  to 
reduce  emissions  from  other  sources. 
Therefore,  the  consortium's  view  is  that 
attainment  areas  and  some 
nonattainment  areas  do  not  require 
regulation  under  section  183(e)  of  the 
Act. 

The  EPA  agrees  that  the  degree  of 
VOC  reductions  necessary  to  prevent 
exceedances  of  the  ozone  standard 
varies  regionally.  However,  it  does  not 
agree  widi  the  consortiiun's  conclusion 
that  regulations  applying  to  both 
attainment  and  nonattainment  areas 
under  section  183(e)  of  the  Act  are 
ill^al,  unnecessary,  or  inappropriate. 

"The  EPA  interprets  section  183(e)  of 
the  Act  to  permit  the  EPA  to  promulgate 
rules  that  apply  nationwide.  The  EPA 


bases  this  interpretation  both  upon  the 
statutory  language  of  section  183(e),  and 
upon  the  Congressional  directive  to 
utiUze  any  system  or  systems  of 
regulation  necessary  to  achieve  the 
appropriate  reductions.  In  particular, 
the  EPA  believes  that  the 
transportability  of  products  and  the 
difficulties  attendant  upon  tracking 
their  ultimate  place  of  use  compel  the 
nationwide  scope  of  the  final  rule. 

First,  the  express  statutory  language  of 
section  183(e)  of  the  Act  does  not 
preclude  regulation  of  products  in 
attainment  areas.  To  the  contrary,  in 
section  183(e)(2)(A)  and  in  183(e)(3)(A) 
of  the  Act,  Congress  explicitly  directed 
the  EPA  to  examine  VC3c  emissions 
"into  the  ambient  air"  without 
restriction  regarding  whether  such  air 
was  in  attainment  or  nonattainment 
areas.  Moreover,  the  EPA  believes  that 
no  such  distinction  between  attainment 
and  nonattainment  areas  is  appropriate 
because  section  183(e)(2)(A)(ii)  of  the 
Act  requires  the  EPA  to  assess  emissions 
frtim  consiuner  and  commercial 
products  for  their  "potential  to 
contribute"  to  ozone  NAAQS  violations 
wherever  they  may  occur.  Although 
commenters  argued  that  the  "potential 
to  contribute"  clause  links  the  VOC 
emissions  only  to  those  products  used 
in  nonattainment  areas,  the  EPA 
believes  that  the  language  of  the  statute 
compels  no  such  reading  and  that  it 
would  be  illogical  given  that  VOC 
emissions  in  attainment  areas  can 
contribute  to  nonattainment  in 
adjoining  nonattainment  areas. 

In  section  183(e)(3)(A)  of  the  Act, 
Congress  also  explicitly  granted  the  EPA 
broad  powers  to  reduce  emissions  into 
the  ambient  air  in  order  to  combat  ozone 
nonattaiiunent.  These  powers  provided 
that,  to  meet  the  objectives  of  section 
183(e),  the  EPA  may,  "by  regulation, 
control  or  prohibit  any  activity, 
including  the  manufacture  or 
introduction  into  commerce,  offering  for 
sale,  or  sale  of  any  consumer  or 
commercial  product  which  results  in 
emission  of  [VOC]  into  the  ambient  air." 
In  section  183(e)(4)  Congress  explicitly 
provided  that  to  meet  the  objectives  of 
the  provision,  the  EPA  may  "include 
any  system  or  systems  of  regidation  as 
the  Administrator  may  deem 
appropriate."  The  EPA  believes  that 
Congress  thereby  granted  the  EPA 
discretion  to  determine  which  measures 
would  best  obtain  reductions  and  to 
determine  the  appropriate  geographical 
scope  for  such  measures.  Iniierent  in 
this  authority  is  the  power  to  determine 
that  a  national  rule  with  nationwide 
applicability  across  both  attainment  and 
nonattainment  areas  is  the  most 
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appropriate  means  to  obtain  the 
requisite  reductions. 

In  addition,  section  183(e)(3)(A)of  the 
Act  expressly  directs  the  EPA  to 
promulgate  regulations  that  "require 
best  available  controls."  In  accordance 
with  the  definition  of  that  term  in  the 
statute,  the  EPA  is  to  consider 
"technological  and  economic  feasibility, 
health,  environmental,  and  energy 
impacts"  and  is  to  consider,  among 
other  things,  "the  most  effective 
equipment,  measiu«s,  processes, 
methods,  systems,  or  techniques"  to 
obtain  the  reductions.  The  EPA  believes 
that  Congress,  thus,  clearly  directed  the 
EPA  to  take  into  accoiuit  the  relative 
effectiveness  of  the  available  means  to 
obtain  reductions,  including  controls 
that  would  be  applicable  to  all  areas  or 
only  to  nonattainment  areas,  and  to 
make  its  determination  as  to  the  proper 
geographic  scope  of  controls  based  upon 
appropriate  factors.  The  EPA  has 
determined  that  national  rules  that 
apply  nationwide  to  both  attainment 
and  nonattainment  areas  are  the  BAG  to 
insure  that  reductions  in  VOC  emissions 
occuir  for  certain  categories  of  products. 

The  EPA  has  concluded  that  a 
national  rule  is  the  more  effective 
approach  for  reducing  emissions  firom 
consiimer  products,  automobile  refinish 
coatings,  and  architectvual  coatings  for 
the  following  reasons.  First,  the  EPA 
beheves  that  a  national  rule  is  an 
appropriate  means  to  deal  with  the  issue 
of  products  that  are,  by  their  nature, 
easily  transported  across  area 
boimdaries  and  many  are  widely 
distributed  and  are  used  by  widely 
varied  types  of  end-users.  For  many 
such  products,  the  end-user  may  use 
them  in  different  locations  from  day-to- 
day. Because  the  products  themselves 
are  easily  transportable,  a  national  rule 
would  preempt  opportunities  for  end- 
users  to  purchase  such  consumer  and 
commracial  products  in  attainment 
areas  and  then  use  them  in 
nonattainment  areas,  thereby 
circumventing  the  regulations  and 
undermining  the  decrease  in  VOC 
emissions  in  nonattainment  areas.  The 
EPA,  therefore,  believes  that  a  national 
rule  with  applicability  to  products, 
regardless  of  where  they  are  marketed, 
is  a  reasonable  means  to  ensure  that  the 
regulations  result  in  the  requisite  degree 
of  VOC  emission  reduction. 

Second,  the  EPA  believes  that  rules 
applicable  only  in  nonattainment  areas 
would  be  unnecessarily  complex  and 
biu-densome  for  many  regulated  entities 
to  comply  with  and  for  the  EPA  to 
administer.  The  potentially  regulated 
entities  under  section  183(e)  are  the 
manufacturers,  processors,  wholesale 
distributors,  or  importers  of  consumer 


and  commercial  products.  For  these 
three  product  categories,  EPA  believes 
that  regulations  that  would  differentiate 
between  products  destined  for 
attainment  and  nonattainment  areas 
should  adequately  insure  that  only 
compliant  products  go  to  nonattainment 
areas.  For  such  a  rule  to  be  effective, 
EPA  believes  that  this  would  necessitate 
requiring  regulated  entities  to  track  their 
products  and  control  their  distribution, 
sale,  and  ultimate  destination  for  use  to 
insure  that  only  compliant  products  go 
to  nonattainment  areas.  The  EPA  notes 
that  for  architectural  coatings  and 
consumer  products,  regulated  entities 
do  not  currently  track  or  control 
distribution  of  their  products  once  they 
sell  them  to  retail  distributors.  Although 
the  EPA  recognizes  that  some  product 
lines  in  some  product  categories  may 
only  be  distributed  regionally  in  areas 
that  are  already  in  attainment,  the  large 
majority  of  the  product  lines  will  be 
distributed  nationally.  Regulations 
targeted  only  at  nonattainment  areas 
could,  thus,  impose  significant 
additional  biutlens  upon  regulated 
entities  to  achieve  the  goals  of  section 
183(e). 

By  comparison,  existing  State 
regulations  in  somo  instances  apply  to 
a  broader  range  of  entities,  including 
retail  distributore  and  end  users.  Given 
the  limitations  of  section  183(e)  as  to 
regulated  entities,  the  EPA  believes  that 
regulations  applicable  to  both 
attainment  areas  and  nonattainment 
areas  is  a  reasonable  means  to  ensure 
use  of  complying  products  where 
necessary,  while  avoiding  potentially 
burdensome  impacts  and  less  reliable 
mechanisms  to  achieve  the  goals  of 
section  183(e).  Several  of  the  trade 
associations  of  the  industries  for  whom 
the  EPA  has  proposed  national  rules 
(i.e.,  architectural  coatings,  consumer 
products,  and  automobile  refinish 
coatings)  have  supported  national  rules 
that  apply  to  all  areas  as  the  most 
efficient  regulatory  mechanism  from  the 
perspective  of  marketing  and 
distribution  of  products.  The  EPA's 
consideration  of  this  factor,  however,  is 
not  meant  to  imply  that  it  would  be 
inappropriate  for  States  to  develop  more 
stringent  levels  of  controls  where 
necessary  to  attain  the  ozone  standard. 
Instead,  the  national  standard  is 
expected  to  reduce  the  niunber  of  States 
needing  to  develop  separate  rules  for 
these  categories. 

Third,  tne  EPA  believes  that  national 
rules  with  nationwide  applicability  may 
help  to  mitigate  the  impact  of  ozone  and 
ozone  precursor  transport  across  some 
area  boundaries.  Recent  modeling 
performed  by  OTAG  and  others  suggests 
that,  in  some  circiunstances.  VOC 


emitted  outside  nonattainment  area 
boundaries  can  contribute  to  ozone 
pollution  in  nonattainment  areas — for 
example,  by  traveling  relatively  short 
distances  into  neighboring 
nonattainment  areas.  The  EPA  has 
recognized  the  potential  for  VOC 
transport  in  the  December  29. 1997.- 
"Guidance  for  Implementing  the  1-hour 
Ozone  and  Pre-Existing  PMio  NAAQS." 
concerning  credit  for  VOC  emission 
reductions  towards  rate  of  progress 
requirements.  The  guidance  indicates 
that  the  EPA  may  give  credit  for  VOC 
rediictions  within  100  kilometers  of 
nonattainment  areas.  In  addition,  the 
Jime  1997  recommendations  made  by 
OTAG  supported  the  EPA's  use  of  VOC 
regulations  that  apply  to  both 
nonattainment  and  attainment  areas  to 
implement  section  183(e)  of  the  Act  for 
certain  products.  The  particular  product 
categories  OTAG  cited  for  national  VOC 
regulations  are  automobile  refinishing 
coatings,  consumer  products,  and 
architectural  coatings.  The  EPA  believes 
that  regulation  of  products  in  attaiiunent 
areas  is  necessary  to  mitigate  VOC 
emissions  that  have  the  potential  to 
contribute  to  ozone  nonattainment  in 
accordance  with  section  183(e)  of  the 
Act. 

The  EPA  notes  that  some  commenters 
asserted  that  one  clause  in  section 
183(e)(3)(A)  of  the  Act  compels  the 
conclusion  that  Congress  intended  the 
EPA  to  regulate  consumer  and 
commercial  products  only  in 
nonattainment  areas.  That  subsection  of 
the  Act  instructs  the  EPA  to  list  the 
jHoducts  that  account  fat  at  least  80 
percent  of  the  VOC  ranissions  "fitim 
consiuner  or  commercial  products  in 
areas  that  violate  the  NAAQS  for 
ozone."  The  EPA  believes  that  this 
clause  pertains  not  to  the  scope  of  the 
regulations  that  the  EPA  may  choose  to 
impose,  but  rather  to  the  listing  process 
itself.  Thus,  the  EPA  believes  tibat  this 
provision  of  the  statute  reqiiires  the  EPA 
to  regulate  the  categories  of  products 
that  account  for  at  least  80  percent  of 
the  VOC  emissions  in  nonattainment 
areas,  but  does  not  necessarily  control 
whether  the  EPA  is  to  regulate  such 
products  only  in  nonattainment  areas. 
Because  the  EPA  has  otherwise 
determined  that  a  national  rule  vnth 
applicability  in  both  attainment  and 
nonattainment  areas  is  the  best  means  to 
obtain  the  necessary  VOC  emission 
reductions  intended  by  Congress,  the 
EPA  believes  that  the  language  in 
question  does  not  preclude  that  strategy. 
Finally,  the  arguments  in  this  section 
supporting  the  EPA's  authority  and 
rationale  for  regulating  both 
nonattainment  and  attainment  areas 
under  section  183(e)  of  the  Act  are  not 
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intended  to  imply  that  the  EPA  would 
not  consider  using  its  discretion  to 
develop  a  control  techniques  guidelines 
(CTG)  dociunent  (which  would  affect 
VOC  emissions  only  in  nonattainment 
areas)  for  a  category  in  lieu  of  a 
regulation.  The  EPA  recognizes  that 
patterns  of  distribution  and  use  will 
vary  among  categories  of  products. 
Therefore,  the  EPA  intends  to  use  its 
discretion  to  determine  the  most 
efficient  and  effective  mode  of 
regulation  for  each  of  the  categories 
listed  for  regulation  under  section 
183(e)  of  the  Act. 

m.  Administrative  Requirements 

A.  Dockets 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
development.  Th^  docketing  system  is 
intended  to  allow  members  of  the  public 
to  readily  identify  and  locate  documents 
so  that  they  can  effiectively  participate 
in  the  rulemaking  process.  Along  with 
the  statement  of  basis  and  purpose  of 
the  proposed  and  promulgated 
standanls  (technical  support  dociiment 
submitted  at  proposal)  and  the  EPA 
responses  to  significant  comments,  the 
contents  of  the  Docket  will  serve  as  the 
record  in  case  of  judicial  review  (see  42 
U.S.C.  7607(d)(7)(A)). 

As  noted  under  the  "E)ocket" 
discussion  in  the  ADDRESSES  section  of 
this  document,  there  are  four  dockets 
that  contain  information  considered  in 
these  listing  determinations.  Docket  No. 
A-94-65  contains  information 
considered  by  the  EPA  in  development 
of  the  consiuner  and  commercial 
products  study  and  the  subsequent  list 
and  schedule  for  regulation.  Docket  No. 
A-92-18  contains  information 
considered  by  the  EPA  in  the 
development  of  the  architectural 
coatings  rule.  Docket  No.  A-95-40 
contains  information  on  the  consumer 
products  rule.  Docket  No.  A-95-18 
contains  information  on  the  automobile 
refinishing  coatings  rulemaking. 

B.  Paperwork  Reduction  Act 

This  action  does  not  involve  any 
information  collection  requirements 
subject  to  an  Office  of  Management  and 
Budget  (OMB)  review  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,  etseq. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  the  EPA  must 
determine  whether  regulatory  actions 


are  significant  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  OMB  has  notified  the  EPA  that 
it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order  because  it  is 
likely  to  lead  to  rules  which  may  meet 
one  or  more  of  the  criteria.  Accordingly, 
the  EPA  has  submitted  this  action  to 
OMB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

D.  Executive  Order  12875 

To  reduce  the  burden  of  Federal 
regulations  on  States  and  small 
governments,  the  President  issued 
Executive  Order  12875  on  October  26, 
1993,  entitled  Enhancing  the 
Intergovernmental  Partnership.  This 
executive  order  requires  agencies  to 
assess  the  effiects  of  regulations  that  are 
not  required  by  statute  and  that  create 
mandates  upon  State,  local,  or  tribal 
governments.  This  action  does  not 
create  mandates  on  State,  local,  or  tribal 
governments.  Therefore,  the 
requirements  of  Executive  Order  12875 
do  not  apply  to  this  action. 

E.  Regulatory  Flexibility  Act/Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  (5  U.S.C  601.  et  seq.).  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  requires  the  EPA  to 
give  special  consideration  to  the  effiect 
of  Federal  regulations  on  small  entities 
and  to  consider  regulatory  options  that 
might  mitigate  any  such  impacts.  The 
EPA  is  required  to  prepare  a  regulatory 
flexibility  analysis  and  coordinate  with 
small  entity  stakeholders  if  the  EPA 
determines  that  a  rule  will  have  a 


significant  economic  impact  on  a 
substantial  munber  of  sinall  entities. 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  v«th 
this  final  listing  action.  The  EPA  has 
also  determined  that  this  listing  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  this  action  imposes  no 
requirements.  In  accordance  with  the 
RFA  and  SBREFA,  the  EPA  has 
performed  the  requisite  analysis  for 
each  of  the  three  rules.  A  statement  of 
this  analysis  accompanies  each  of  the 
three  rules,  published  elsewhere  in 
today's  Federal  Register. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  resiUt  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Under  section  205,  the 
EPA  must  select  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  the  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly ' 
or  imiquely  impacted  by  the  rule. 

The  EPA  has  determined  that  because 
the  final  listing  action  taken  today 
imposes  no  requirements,  it  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  miUion 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  in  any  one  year. 
Therefore,  the  requirements  of  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  do  not  apply  to  this  action. 

Hie  EPA  has  determined,  for  the  same 
reason,  that  the  final  listing  action  taken 
today  does  not  include  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Thus,  today's  action  is  not  subject  to  the 
requirements  of  section  203  of  the 
Unfunded  Mandates  Act. 

G.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801,  et  seq.,  as  added  by  the 
SBREFA  of  1996,  generally  provides 
that  before  a  nUe  may  take  effect,  the 
agency  promulgating  the  rule  must 
subim't  a  rule  report,  which  includes  a 
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copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  action 
and  other  required  information  to  the 
United  States  Senate,  the  United  States 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  this  action 
in  the  Federal  Register.  A  Major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  September  11, 1998. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (the  NTTAA),  Pub.  L.  No. 
104-113.  section  12(d)  (15  U.S.C.  272 
note),  directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  volimtary 
consensus  standard  bodies.  The  NTTAA 
requires  the  EPA  to  provide  Congress, 
through  OMB,  explanations  when  the 
EPA  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  action  does  not  involve  any 
technical  standards  that  would  require 
the  EPA  consideration  of  voluntary 
consensus  standards  pursuant  to  §  12(d) 
of  the  NTTAA.  This  action  does  not 
establish  any  requirements. 

/.  Executive  Order  13045 

Executive  Order  13045  applies  to  any 
rule  that  the  EPA  determines  (1)  that  the 
rule  is  economically  significant  as 
defined  under  Executive  Order  12866, 
and  (2)  that  the  environmental  health  or 
safety  risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  EPA. 

This  final  action  is  not  subject  to 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
because  it  is  not  an  econoipically 
significant  regulatory  action  as  defined 
by  Executive  Order  12866,  and  it  does 


not  address  an  environmental  health  or 
safety  risk  that  would  have  a 
disproportionate  effect  on  children. 

Executive  Order  13084 

Under  Executive  Order  13084.  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  imiquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commiuiities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incxured  by  the  tribal 
governments,  or  the  EPA  provides  to  the 
Office  of  Management  and  Budget  a 
description  of  the  prior  consultation  and 
commimications  the  agency  has  had 
with  representatives  of  tribal 
governments  and  a  statement  supporting 
the  need  to  issue  the  regulation.  In 
addition.  Executive  Order  13084 
requires  the  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
conununities."  Information  available  to 
the  Administrator  does  not  indicate  that 
this  action  will  have  any  effect  on 
Indian  tribal  govenunents. 

List  of  Subjects  in  40  CFR  Ch.  I 

Environmental  protection.  Air 
pollution  control.  Consumer  and 
commercial  products.  Consumer 
products.  Ozone,  Volatile  organic 
compound. 

Dated:  August  14, 1998. 
Carol  M.  Browner, 
Administrator. 
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40  CFR  Parts  9  and  59 

[AD-FRL-6149-6] 

RIN2060-AE35 

National  Volatile  Organic  Compound 
Emission  Standards  for  Automobile 
Refinish  Coatings 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKm:  Final  rule^ " 

summary:  This  actioa  promulgates 
national  volatile  organic  compound 
(VOC)  emission  standards  for 
automobile  refinish  coatings  pursuant  to 


section  183(e)  of  the  Clean  Air  Act  (Act). 
This  final  nile  is  based  on  the 
Administrator's  determination  that  VOC 
emissions  from  the  use  of  automobile 
refinish  coatings  have  the  potential  to 
cause  or  contribute  to  ozone  levels  that 
violate  the  national  ambient  air  quality 
standards  (NAAQS)  for  ozone.  Ozone  is 
a  major  component  of  smog  which 
causes  negative  health  and 
environmental  impacts  when  present  in 
high  concentrations  at  ground  level.  The 
final  rule  is  estimated  to  reduce  VOC 
emissions  by  31.900  tons  per  year  (tpy) 
by  requiring  manufacturers  and 
importers  to  limit  the  VOC  content  of 
automobile  refinish  coatings. 
EFFECTIVE  DATE:  The  effective  date  is 
September  11. 1998.  Incorporation  by 
reference  of  certain  publications  listed 
in  the  regulation  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
September  11, 1998. 
ADDRESSES:  Technical  Support 
Documents.  The  regulation  promulgated 
today  is  supported  by  two  background 
information  documents  (BIDs),  one 
specific  to  the  automobile  refinish 
coatings  rule,  and  one  that  addresses 
comments  on  the  study  and  Report  to 
Congress  under  section  183(e)  tiiat  is  a 
basis  for  this  rule.  The  document, 
"Volatile  Organic  Compound  Emissions 
from  Automobile  Refinishing — 
Background  Information  for 
Promulgated  Standards"  (EPA-453/R- 
9&-011b),  contains  a  summary  of  the 
public  comments  made  on  the  proposed 
automobile  refinish  coatings  rule  and 
the  Agency's  responses  to  the 
comments.  The  document,  "Response  to 
Comments  on  Section  183(e)  Study  and 
Report  to  Congress"  (EPA-453/R-98- 
007),  contains  a  siunmary  of  all  the 
public  comments  made  on  the  section 
183(e)  study  and  Report  to  Congress  and 
the  list  and  schedule  for  regulation  as 
well  as  the  Agency's  responses  to  the 
comments. 

These  documents  may  be  obtained 
from  several  sources:  (1)  the  docket  for 
this  rulemaking;  (2)  the  U.S. 
Environmental  Protection  Agency 
Library  (MD-35),  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
(919)  541-2777;  (3)  National  Technical 
Information  Services,  5285  Port  Royal 
Road,  Springfield,  Virginia  22151, 
telephone  (703)  487-4650;  and  (4) 
through  the  Internet  at  http:// 
www.epa.gov/ttn/oarpg/ramain.html. 

Docket.  Docket  No.  A-95-18, 
containing  supporting  information  used 
in  developing  the  promulgated 
standards,  is  available  for  public 
inspection  and  copying  from  8:00  a.m. 
to  5:30  p.m.  Moncky  through  Friday,  at 
the  EPA's  Air  and  Radiation  Docket  and 
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Information  Center,  Waterside  Mall. 
Room  M-1500,  Ground  Floor,  401  M 
Street  SW,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Morris  at  (919)  541-5416,  Organic 
Chemicals  Group,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711 
(monis.markOepamail.epa.gov). 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  iire 
manufactiuers  and  importers  of 
automobile  refinish  coatings  or  coating 
components.  An  automobile  refinish 
coating  component  is  a  portion  of  a 
coating,  such  as  a  reducer  or  thinner, 
hardener,  additive,  etc.,  recommended 
(by  its  manufacturer  or  importer)  to 
distributors  or  end-users  for  automobile 
refinishing.  Automobile  refinishing  is 
the  process  of  coating  automobiles  at 
their  parts,  including  partial  body 
collision  repairs,  that  is  subsequent  to 
the  original  coating  applied  at  an 
automobile  original  equipment 
manuiacturing  plant.  Regulated 
categories  and  entities  include: 


Category 


Industiy 


Examples  of  reguiated  entities 


Manufacturers  or  importers  ol 
automobte  refinish  poatings  or 
coaling  components  that  are 
manufactured  for  sale  or  do- 
iribution  in  ttie  U.S.,  induing 
tH  U.S.  territories. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  the  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  acticm.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
product  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §  59.100  of  the 
final  rule.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  omsult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

Judicial  review.  The  EPA  proposed 
this  section  183(e)  rule  for  automobile 
refinish  coatings  on  April  30, 1996  (61 
FR  19005),  Emd  issued  a  supplemental 
proposal  on  December  30. 1997  (62  FR 
67784).  This  notice  promulgating  a  rule 
for  automobile  refinish  coatings 
constitutes  final  administrative  action 
concerning  the  proposal.  Under  section 
307(bKl)  of  the  Act.  judicial  review  of 


this  final  rule  is  available  only  by  filing 
a  petition  for  review  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  by  November  10. 1998.  Under 
section  307(d)(7)(B)  of  the  Act.  only  an 
objection  to  this  nUe  which  was  raised 
with  reasonable  specificity  during  the 
period  for  public  comment  can  be  raised 
during  judicial  review.  Moreover,  under 
section  307(b)(2)  of  the  Act,  the 
requirements  established  by  today's 
final  action  may  not  be  challenged 
separately  in  any  civil  or  criminal 
proceeding  brouqght  by  the  EPA  to 
enforce  these  requirements. 

Technology  Transfer  Network.  The 
Technology  Transfer  Networic  (TTN)  is 
one  of  the  EPA's  electronic  bulletin 
boards.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control,  including 
copies  of  this  rule  and  supporting 
documents.  The  TTN  is  free  and  is 
accessible  throu^  the  Internet  at  "http:/ 
/www.epa.gov/ttn."  For  more 
information  on  the  TTN.  call  the  HELP 
line  at  (919)  541-5384. 

Outline.  The  following  outline  is 
provided  to  aid  in  reading  this  preamble 
to  the  final  rule. 

I.  Purpose  and  Summary  of  the  Standards 

A.  Purpose  of  Regulation 

1.  Ground-level  ozone 

2.  Automobile  Refinish  Cnmtingf 
Regulation 

3.  Background  on  section  183(e) 

B.  Summaiy  of  the  Standards 

n.  Siunmaiy  of  Considerations  in  Developing 
the  Rule 

A.  Technical  Basis  of  Regulation 

B.  Stalceholdsr  and  Public  Participation 
QL  Summaiy  of  Impacts 

A.  Volatile  Organic  Compound  Reductioiu 

B.  Secondary  Air.  Water,  and  Solid  Waste 
Impacts 

Q  Energy  Impacts 

D.  Cost  and  Econmnic  Impacts 

IV.  Significant  Coimnents  and  Changes  to  the 

Proposed  Rule 

A.  Applicability 

B.  Lacquer  Topcoats 
C  Specialty  Coatings 

D.  Test  Methods 

E.  Coatings  with  Multiple  Uses 

V.  Administrative  Requirements 
A.Dockst 

B.  Paperwork  Reduction  Act 

C.  Executive  Order  1 2866 

D.  Executive  Order  1287S 

E.  Regulatory  Flexibility  Act/Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

F.  Unfunded  Mandates  Act  of  1995 

G.  Submission  to  Congress  and  the 
Cmnptroller  General 

H.  National  Technology  Transfer  and 

Advancement  Act 
L  Executive  Ord^r  13045 


L  Purpoee  and  Sununary  of  the 
Standards 

A.  Purpose  of  Regulation 

1.  Oound-Level  Ozone 

Ground-level  ozone,  which  is  a  major 
component  of  "smog."  is  formed  in  the 
atmosphere  by  reactions  of  VOC  and 
oxides  of  nitrogen  (NOx)  in  the  presence 
of  sunlight.  The  formation  of  ground- 
level  ozone  is  a  complex  process  that  is 
affected  by  many  variables. 

Exposure  to  ground-level  ozone  is 
associated  with  a  wide  variety  of  human 
health  effects,  agricultural  crop  loss,  and 
damage  to  forests  and  ecosystems.  Acute 
health  ejects  are  induced  by  short-term 
exposures  to  ozone  (observed  at 
concentrations  as  low  as  0.12  parts  per 
million  (ppm)),  generally  while 
individuals  are  engs^ed  in  moderate  or 
heavy  exertion,  and  by  prolonged 
exposures  to  ozone  (observed  at 
concentrations  as  low  as  0.08  ppm). 
typically  while  individuals  are  engaged 
in  moderate  exertion.  Moderate  exerticm 
levels  are  man  frequendy  experienced 
by  individuals  than  heavy  exertion 
levels.  The  acute  health  effects  include 
pulmonary  function  responses,  transient 
respiratory  symptoms.  eOects  on 
exercise  performance,  increased 
sensitivity  of  airways  to  irritants, 
increased  susceptibility  to  respiratory 
infection,  increased  hospital  admissions 
and  emergency  room  visits,  and 
piUmonary  inflammation.  Groups  at 
increased  risk  of  e^qperiendng  sudi 
effects  include  active  children,  outdoor 
workere,  and  othen  who  regularly 
engage  in  outdoor  activities  and 
individuals  with  preexisting  respiratory 
disease.  Available  information  also 
suggests  that  long-term  exposures  to 
ozone  may  cause  chnmic  health  effects 
(e.g.,  structural  damage  to  lung  tissue 
and  accelerated  decline  in  baseline  lung 
function).     . 

2.  Automobile  Refinish  Coatings 
Regulation 

Before  today's  rule,  VOC  emissions 
from  the  use  of  automobile  refinish 
coatings  were  not  regulated  at  the 
Federal  level.  However,  several  States 
have  developed  automobile  refinishing 
rules.  Some  industry  parties  and  States 
have  urged  the  EPA  to  issue  rules  for 
automc^ile  refinish  coatings  to 
mcourage  consistency  across  the 
country.  Many  States  with  ozone 
pollution  problems  are  supportive  of  an 
EPA  rulemaking  that  will  assist  them  in  . 
ihsir  efforts  tovrerd  achievement  of 
ozone  attainment.  Although  regulated 
entities  in  all  States  will  be  required  to 
comply  with  these  national  standards, 
some  States  may  wish  to  promulgate 
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VOC  standards  more  stringent  than  the 
national  rule  to  assist  in  achieving 
atttunment  with  the  NAAQS  for  ozone. 

3.  Background  on  Section  183(e) 

Section  183(e)  of  the  Act  mandates  a 
new  regulatory  program  for  controlling 
VOC  emissions.  Through  this  provision, 
Congress  required  the  EPA  to  conduct  a 
study  of  emissions  of  VOC  into  the 
ambient  air  from  consumer  and 
commercial  products  to  determine  their 
potential  to  contribute  to  ozone 
nonattainment,  to  develop  criteria  based 
upon  statutory  factors  for  regulation  of 
such  products,  and  to  list  for  regidation, 
based  on  the  criteria,  categories  of 
products  that  account  for  at  least  80 
percent  of  the  emissions  from  such 
products  in  nonattainment  areas,  on  a 
reactivity  adjusted  basis. 

In  accordance  with  section  183(e)  of 
the  Act,  the  Administrator  has 
determined  that  VOC  emissions  from 
the  use  of  automobile  refinish  coatings 
have  the  potential  to  contribute  to  ozone 
levels  that  violate  the  NAAQS  for  ozone. 
Under  authority  of  section  183(e),  the 
EPA  conducted  a  study  of  the  VCXH 
emissions  &t>m  consumer  and 
commercial  products  to  determine  their 
potential  to  contribute  to  ozone  levels 
which  violate  the  NAAQS  for  ozone. 
Based  on  the  results  of  the  study,  and 
by  appUcation  of  the  criteria,  the  EPA 
determined  that  the  emissions  from 
automobile  refinish  coatings  should  be 
regulated  under  section  183(e). 
Consequently,  the  EPA  and  many  States 
consider  the  regulation  of  automobile 
refinish  coatings  to  be  an  important 
component  of  the  overall  approach  to 
reducing  those  emissions  that  contribute 
to  ozone  nonattainment.  The  EPA's 
determination  that  VOC  emissions  frtjm 
the  use  of  automobile  refinish  coatings 
have  the  potential  to  contribute  to 
nonattaiimient  of  the  ozone  NAAQS  and 
the  decision  to  regulate  automobile 
refinish  coatings  are  discussed  in  the 
preamble  to  the  proposed  rule  (61  FR 
19005),  in  the  "Consimier  and 
Commercial  Products  Report  to 
Congress"  (EPA-453/R-94-066-A),  in 
the  Federal  Register  notice  emnouncing 
the  schedule  for  regulation  (60  FR 
15264),  and  in  a  separate  Federal 
Register  notice  published  today  that 
constitutes  final  action  on  the  agency's 
listing  of  automobile  refinish  coatings 
for  regulation. 

B.  Summary  of  the  Standards 

Applicability 

The  provisions  of  the  rule  apply  to 
automobile  refinish  coatings  and  coating 
components  that  are  manufactured  on  or 
after  January  1 1 , 1 999  for  sale  or     . 


distribution  in  the  United  States, 
including  the  District  of  Columbia  and 
all  U.S.  territories.  The  entities 
regulated  by  the  rule  include 
manufactiu«rs  and  importers  of 
automobile  refinish  coatings  or  coating 
components. 

The  final  rule  does  not  apply  to 
coatings  or  coating  components 
manufactured  before  the  compliance 
date  of  the  rule,  for  use  by  original 
equipment  manufacturers,  or  for  sale 
outside  the  United  States.  The  final  rule 
also  does  not  apply  to  coatings  supplied 
in  nonrefillable  aerosol  containers, 
lacquer  topcoats  or  their  components,  or 
touch-up  coatings. 

Regulated  Entities 

Regulated  entities  are  generally 
defined  under  section  183(e)  of  the  Act 
to  include  potentially  manufacturers, 
processors,  wholesale  distributors,  and 
importers.  Under  this  final  rule, 
regulated  entities  include  manufacturers 
and  importers  of  automobile  refinish 
coatings  or  coating  components  which 
are  manufactured  for  sale  or  distribution 
in  the  United  States.  Since  the 
distribution  of  coatings  has  no  effect  on 
whether  compUant  coatings  are  used, 
distributors  are  not  regulated  entities 
imder  this  rule. 

Standards 

Coatings  subject  to  this  rule  shall 
comply  with  the  VOC  content  standards 
Usted  in  table  1.  Combinations  of 
automobile  refinish  coating  components 
recommended  for  use  in  the  coating 
categories  given  in  table  1  shall  comply 
with  the  appropriate  VOC  content 
standards. 

Table  l  .—VOC  Content  Standards 
FOR  Automobile  Refinish  Coatings 


Coating  category 

VOC  Con- 
tent,' 

grams/liter 
(pounds/gal- 
lon) 

Pretreatment  Wash  Primer 

Primpr/Primer  Surfacer  

780  (6.5) 
580  (4.8) 

Primer  Sealer 

550  (4.6) 

Single/2-Stage  Topcoats  

Topcoats  of  3  or  more  stages  .. 
Miilti-cninred  toocoats 

600  (5.0) 
630(5.2) 
680  (5.7) 

.<^nprialtv  Coatinas''       

840(7.0) 

»VOC  content  means  the  amount  of  VOC  in 
a  coating  that  has  been  prepared  for  applica- 
tion according  to  the  regulated  entity's  mixing 
instructions,  excludirig  water  and  exempt  conv 
pounds.  English  units  are  provided  for  infor- 
mation only.  Regulation  enforcement  will  be 
based  on  the  metric  levels. 


»SpeciaRy  coatings  include  adhesion  pro- 
moters, tow-gloss  coatinas,  bright  metal  trim 
repair  coatings,  cut-in  (iambing)  ctearcoats. 
elastomeric  materials,  impact-resistant  coat- 
ings, underbody  coatings,  uniform  finish  blend- 
ers, and  weld-tnrough  primers. 

Labeling  Requirements 

Each  regulated  entity  must  provide 
the  following  information  on  each 
-container:  (1)  the  day,  month,  and  year 
on  which  the  product  was 
manufactured;  or  (2)  a  code  indicating 
such  a  date. 

Reporting 

Regulated  entities  must  file  an  initial 
report  to  the  appropriate  EPA  Regional 
Office  no  later  than  January  11, 1999  or 
within  180  days  after  a  regulated  entity 
becomes  subject  to  the  rule,  whichever 
is  later.  Addresses  for  the  EPA  Regional 
Offices  are  provided  in  §  59.108.  The 
initial  report  must  include  the  following 
information: 

(1)  The  name  and  mailing  address  of 
the  regulated  entity. 

(2)  In  cases  where  codes  are  used  to 
represent  the  date  of  manufacture,  the 
regulated  entity  shall  submit  an 
explanation  of  each  date  code  to  the 
Administrator. 

(3)  The  street  address  of  each  of  the 
regulated  entity's  facilities  in  the  United 
States  that  is  producing,  packaging,  or 
importing  automobile  refinish  coatings 
or  coating  components  subject  to  the 
provisions  of  this  subpart. 

(4)  A  list  of  the  categories  from  table 

1  of  this  subpart  for  which  the  regulated 
entity  recommends  the  use  of 
automobile  refinish  coatings  or  coating 
components. 

Each  regulated  entity  must  submit  an 
explanation  of  any  new  date  codes  used 
by  the  regulated  entity  no  later  than  30 
days  after  products  bearing  the  new  date 
code  are  first  introduced  into  commerce. 

Except  for  applications  that  may  be 
submitted  by  regulated  entities 
requesting  variances,  there  are  no 
reporting  requirements  beyond  those 
described  above. 

Variance 

The  rule  allows  regulated  entities  to 
submit  a  written  application  to  the 
Administrator  requesting  a  variance  if. 
for  technological  or  economic  reasons 
beyond  their  reasonable  control,  they 
cannot  comply  with  the  requirements  of 
the  rule. 

Upon  receipt  of  a  variance 
application,  the  Administrator  will 
determine  whether,  under  what 
conditions,  and  to  what  extent,  a 
variance  fit)m  the  requirements  of  the 
rule  is  necessary  and  will  be  permitted. 

An  approved  variance  will  designate 
a  final  compliance  date  and  a  condition 
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that  specifies  increments  of  progress 
necessary  to  assure  timely  compliance. 
A  variance  shall  end  immediately  upon 
the  failure  of  the  party  to  whom  die 
variance  was  granted  to  comply  with 
any  term  or  condition  of  the  variance. 

Compliance  Provisions 

The  rule  specifies  the  procedures  to 
determine  the  VOC  content  of  coatings 
subject  to  the  rule.  The  VOC  content  of 
coatings  will  be  determined  using  the 
EPA's  Method  24— "Determination  of 
Volatile  Matter  Content,  Water  Content, 
Density,  Volume  Solids,  and  Weight 
Solids  of  Surface  Coatings,"  found  in  40 
CFR  part  60,  appendix  A.  Method  24  is 
the  EPA's  standard  method  for 
determining  the  VOC  content  of 
coatings. 

For  purposes  of  determining  whether 
a  primer  qualifies  as  a  pretreatment 
wash  primer,  the  acid  weight  percent  of 
such  primers  shall  be  determined  using 
the  American  Society  for  Testing  and 
Materials  (ASTM)  Test  Method  D  1613- 
96  (incorporated  Ijy  reference)  to 
determine  compliance  with  the 
definition  of  pretreatment  wash  primer 
as  provided  in  §  59.101  of  this  subpart. 
For  purposes  of  determining  whether 
a  coating  qualifies  as  a  low-gloss 
coating,  the  gloss  reading  of  low-gloss 
coatings  shall  be  determined  using 
ASTM  Test  Method  D  523-89 
(incorporated  by  reference)  to  determine 
compliance  writh  the  definition  of  low- 
gloss  coating  as  provided  in  §  59.101  of 
this  subpart 

Although  the  EPA  has  chosen  Method 
24  as  the  reference  method  for 
determining  compfiance  with  the  VOC 
content  requirements  of  this  rule,  it  is 
not  the  exclusive  method  for 
determining  compUance.  The 
manufacturer  or  importer  may  also  use 
a  different  analytical  method  than 
Method  24  (if  it  approved  by  the 
Administrator  on  a  case-by-case  basis), 
formulation  data,  or  any  other 
reasonable  means  to  determine  the  VOC 
content  of  coatings.  However,  the  EPA 
may  require  a  Method  24  analysis  to  be 
conducted,  and  if  there  are  any 
inconsistencies  between  the  results  of  a 
Method  24  test  and  any  other  means  for 
determining  VOC  content,  the  Method 
24  test  results  will  govern.  The  EPA  can 
use  other  evidence  as  well  to  establish 
whether  or  not  a  manufacturer  or 
importer  is  incompliance  with  the 
provisions  of  this  rule. 

n.  Summary  of  Considerations  in 
Developing  the  Rule 

A.  Technical  Basis  of  Regulation 

Standards  under  Section  183(e)  of  the 
Act  must  reflect  the  Agency's 


determination  of  best  available  controls 
(BAC)  for  the  product  category.  The  Act 
defines  BAC  as: 

The  degree  of  emissions  reduction  the 
Administrator  determines,  on  the  basis  of 
technological  and  economic  feasibility, 
health,  environmental,  and  energy  impacts,  is 
achievable  through  the  application  of  the 
most  effective  equipment,  measures, 
processes,  methods,  systems  or  techniques, 
including  chemical  reforaiulation,  product  or 
feedstock  substitution,  repackaging,  and 
directions  for  use.  consumption,  storage,  or 
disposal. 

The  statute  thus  empowers  the  EPA  to 
examine  a  variety  of  considerations  to 
use  in  determining  the  best  means  of 
obtaining  VOC  emission  reductions 
fit)m  a  given  consumer  or  commercial 
product  category.  As  discussed  in  the 
preamble  to  the  proposed  rule  (61  FR 
19005,  April  30. 1996),  the  primary 
factors  the  EPA  considered  in 
determining  BAC  for  automobile 
refinish  coatings  were  technological  and 
economic  feasibility,  and  environmental 
impacts. 

The  EPA  has  determined  that  BAC  for 
automobile  refinish  coatings  consists  of 
specific  VOC  content  limits,  expressed 
as  mass  of  VOC  per  volume  of  coating, 
for  each  type  of  coating  as  listed  in 
§  59.102.  Section  183(e)  of  the  Act 
allows  the  EPA  to  consider  a  wide  range 
of  strategies  and  technologies  in 
determining  BAC.  The  determination 
must  be  based  on  technological  and 
economic  feasibifity,  as  well  as  on 
health,  environmental,  and  energy 
impacts.  The  EPA  has  determined  that, 
in  most  cases,  all  or  most  of  a  coating's 
VOC  content  is  emitted  during  use. 
Therefore,  the  EPA  concluded  that 
limits  on  the  VOC  content  would  be  the 
most  feasible  and  least  disruptive 
control  measure  to  obtain  appropriate 
VOC  emission  reductions,  hi  working  to 
comply  with  State  VOC  rules  over  the 
past  several  years,  automobile  refinish 
coating  manufacturers  have  already 
developed  low- VOC  coatings.  The 
standards  reflect  the  degree  of  emission 
reduction  that  the  EPA  has  determined 
to  be  BAC  for  different  types  of 
automobile  refinish  coatings.  The  EPA 
selected  the  VOC  limits  based  primarily 
on  existing  State  and  local  VOC 
emission  standards,  coating  VOC 
content  and  sales  information,  analysis 
of  coating  technologies,  performance 
considerations,  cost  considerations, 
market  impacts,  and  stakeholder  input. 

As  discussed  in  the  preamble  to  tne 
proposed  rule,  the  BAC  selection 
process  involved  the  selection  of  coating 
categories  and  the  determination  of  VOC 
content  limits  for  those  categories. 
Primers  and  topcoats  are  the  general 
categories  of  automobile  refinish 


cxwtings.  Decisions  to  divide  these 
categories  into  more  specific  categories 
was  a  direct  consequence  of  the  VOC 
content  levels  under  consideration.  For 
example,  the  primer  category  is  fairly 
broad  and  encompasses  several  coating 
apphcations.  The  determination  of  the 
primer  (and  primer  surfacer)  VOC  limit 
was  discussed  in  the  preamble  to  the 
proposed  rule.  The  creation  of  a 
separate  category  for  pretreatment  wash 
primers  was  necessary  because  the  EPA 
had  no  information  indicating  this 
specific  primer  type  could  achieve  the 
lower  VOC  limit  of  the  general  primer 
category.  The  limit  selected  for  the 
pretreatment  wash  primer  category  is 
essentially  the  VOC  level  of  such 
primers  in  use  today;  therefore,  the  EPA 
anticipates  no  emission  reductions  bom 
this  low-usage  category.  The  VOC 
content  Umit  determined  to  be  BAC  for 
another  category,  primer  sealers,  is 
lower  than  the  primer  limit,  since 
coating  product  information  indicates 
that  primer  sealers  can  achieve  a  lower 
limit. 

Topcoats  are  also  divided  into  several 
categories.  BAC  for  single  and  2-stage 
topcoats  was  determined  after 
considering  the  technical  feasibility  and 
cost  impacts  of  the  use  of  topcoats  at 
various  VOC  content  levels.  As 
discussed  in  the  preamble  to  the 
proposed  rule,  the  EPA  has  no 
information  indicating  that  topcoats  of  3 
or  more  stages  can  achieve  the  same 
limit  as  single  and  2-stage  topcoats; 
therefore,  a  separate  category  was 
created  for  such  topcoats.  As  a  result  of 
a  public  comment,  another  topcoat 
category  has  been  added  in  this  firial 
rule  for  multi-colored  topcoats.  These 
low-usage  coatings  are  durable  and  wear 
resistant,  and  are  used  mainly  for  lining 
the  cargo  beds  of  trucks.  The  EPA 
established  the  VOC  limit  for  this 
category  based  on  State  rules  and  public 
comments.  The  EPA  has  no  information 
indicating  that  a  lower  VOC  Umit  can  be 
achieved. 

The  specialty  coating  category 
contains  several  coatings  designed  for 
very  specific  uses.  These  coatings  do  not 
exist  with  a  wide  variety  of  VOC  levels. 
Like  pretreatment  wash  primers,  the 
VOC  limit  for  specialty  coatings  is 
essentially  the  VOC  level  of  such 
coatings  already  in  use.  This  category 
contains  coatings  that  are  used 
infi«quently,  and  the  EPA  does  not 
anticipate  VOC  reductions  from  this 
category. 

B.  Stakeholder  and  Public  Participation 

The  EPA  proposed  the  automobile 
refinish  coatings  rule  and  published  the 
preamble  in  the  Federal  Register  on 
April  30, 1996  (61  FR  19005)  and 
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December  30, 1997  (62  PR  67784).  The 
EPA  placed  the  proposed  regulatory 
text,  BID,  and  Economic  Impact 
Analysis  (EIA)  in  a  docket  open  to  the 
public  at  that  time  and  made  them 
available  to  interested  parties.  The  EPA 
solicited  comments  at  the  time  of  the 
proposal. 

To  provide  interested  persons  the 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards,  a  public 
hearing  was  held  in  Research  Triangle 
Park,  North  Carolina  on  May  30, 1996. 
Seven  people  presented  oral  testimony 
at  this  hearing.  The  public  comment 
period  was  open  from  April  30, 1996,  to 
July  1, 1996,  and  from  December  30, 
1997,  to  February  13, 1998.  Twenty-six 
comment  letters  were  received. 
Commenters  included  industry 
representatives.  States,  trade 
associations,  and  others.  The  comments 
have  been  carefully  considered,  and 
changes  have  been  made  to  the 
proposed  standards  when  determined 
by  the  Administrator  to  be  appropriate. 
A  detailed  discussion  of  these 
comments  and  responses  can  be  foimd 
in  the  Background  Information 
Dociunent,  which  is  referenced  in  the 
ADDRESSES  section  of  this  preamble. 

A  separate  document  in  today's 
Federal  Register  contains  a  sununary  of 
public  comments  and  EPA  responses 
regarding  the  section  183(e)  study,  the 
Report  to  Congress,  the  list  of  consumer 
and  commercial  product  categories 
selected  for  regidation,  and  the  schedule 
for  regulation. 

m.  Summary  of  Impacts 

A.  Volatile  Organic  Compound 
Reductions 

The  proposed  standards  would  reduce 
nationwide  emissions  of  VOC  from  the 
use  of  automobile  refinish  coatings  by 
an  estimated  28,900  Mg  (31,900  tons). 
These  reductions  represent  a  33% 
reduction  from  the  1995  baseline 
emissions  estimates.  Since  many 
regulated  VOC  species  are  also  on  the 
list  of  hazardous  air  pollutants  (HAP)  in 
section  112  of  the  Act,  the  proposed  rule 
is  expected  to  reduce  some  HAP 
emissions  from  the  use  of  automobile 
refinish  coatings. 

B.  Heahh  Effects 

Because  VOC  are  preciusors  to  ozone 
formation,  the  VOC  reductions  from 
automobile  refinish  coatings  will 
contribute  to  a  decrease  in  adverse 
health  effects  that  result  from  exposure 
to  ground-level  ozone.  These  health 
effects  result  from  short-term  or 
prolonged  exposure  to  groimd-Ievel 
ozone  and  include  transient-respiratory 


symptoms,  effects  on  exercise 
performance,  increased  airwa'y 
responsiveness,  increased  susceptibility 
to  respiratory  infection,  increased 
hospital  admissions  and  emergency 
room  visits,  and  transient  pidmonary 
inflammation.  Available  information 
also  suggests  that  long-term  exposures 
to  ozone  may  cause  chronic  health 
effects  (e.g.,  structural  damage  to  lung 
tissue  and  accelerated  decline  in 
baseline  lung  function). 

C.  Secondary  Air,  Water,  and  Solid 
Waste  Impacts 

No  significant  adverse  secondary  air, 
water,  or  solid  waste  impacts  are 
anticipated  from  compliance  with  these 
standards.  Generally,  the  use  of  low- 
VOC  coatings,  a  pollution  prevention 
technique,  will  be  used  to  comply  with 
these  standards.  In  cases  where 
conversion  from  solventbome  to 
waterbome  coatings  is  the  method  used 
to  achieve  compliance,  an  increase  in 
wastewater  discharge  may  occur  if 
waste  from  the  manufacture  of 
waterbome  coatings  is  discharged  by 
manufactiuers  to  publicly  owned 
treatment  wori^s. 

The  regulations  do  not  impact 
existing  product  inventories.  Products 
manufactured  before  the  compliance 
deadline  are  not  afiected.  Excluding 
existing  product  inventories  from  the 
regulations  will  eliminate  any 
incremental  solid  waste  increase  due  to 
discarded  \msold  products.  The  new 
products  are  not  expected  to  require  any 
more  packaging  than  existing  products, 
and  thus  the  volume  of  discarded 
packaging  should  not  increase. 

D.  Energy  Impacts 

The  EPA  anticipates  no  increase  in 
energy  usage  as  a  result  of  this  rule.  The 
standards  do  not  require  the  use  of 
control  devices  that  utilize  energy  to 
reduce  the  amoimt  of  VOC  emitted  to 
the  air.  The  EPA  is  also  not  aware  of  any 
incremental  energy  use  increase 
expected  frvm  the  production  of  new 
formulations  of  automobile  refinish 
coatings  and  coating  components. 

E.  Cost  and  Economic  Impacts 

The  total  cost  of  this  rule  includes 
coating  manufactiuer  process 
modification  costs,  and  costs  for 
training  coating  manufacturer 
representatives,  distributors,  and  body 
shop  personnel.  The  aimual  cost  of  this 
rule  is  4.5  million  dollars  (1993  dollars), 
or  about  $160  per  megagram  of  VOC 
emissions  reductions,  "niis  cost  per 
megagram  of  VOC  emission  reduction 
makes  this  rule  an  economically 
efficient  means  of  obtaining  VOC 
emission  reductions,  when  compared  to 


the  cost  per  megagram  of  redxiction 
potentially  available  through  other 
control  measures.  Economic  impacts  are 
predicted  to  be  minimal  with  a 
maximum  price  increase  of  two-tenths, 
of  one  percent  (0.2%)  or  less,  and  a 
0.02%  increase  in  the  cost  of  an  average 
repair  job.  Small  business  impacts  are 
not  expected  to  be  significant. 

IV.  Significant  Commeiits  and  Changes 
to  the  Proposed  Standards 

The  EPA  received  a  total  of  26 
comment  letters  on  the  proposed  rule. 
In  addition,  7  speakers  presented 
testimony  at  a  public  hearing  held  in 
Research  Triangle  Park,  North  Carolina, 
on  May  30, 1996.  The  more  significant 
comments  on  the  rule  are  discussed  in 
this  section  of  the  preamble.  A  complete 
stunmary  of  comments  and  the  EPA's 
full  responses  are  presented  in  the  BID 
for  the  promulgated  nde,  as  referenced 
in  the  ADDRESSES  section  of  this 
preamble. 

In  response  to  public  comments  on 
the  proposed  standards,  the  EPA  has 
made  several  changes  to  the  final  rule. 
While  most  of  the  dianges  are 
clarifications  designed  to  make  the 
Agency's  intent  clearer,  the  EPA  did 
make  changes  to  the  proposed  rule 
based  upon  comments  received.  The 
changes  include: 

•  Addition  of  definitions  for 
"automobile  refinish  coating 
component,"  "low-gloss  coating,"  and 
"multi-colored  topcoat," 

•  Exemption  of  lacquer  topcoats, 

•  Clarification  of  the  requirements  for 
coatings  with  miihiple  uses, 

•  Addition  of  the  multi-colored 
topcoat  category,  and 

•  Reorganization  of  the  rule  for 
clarity. 

The  following  sections  of  the 
preamble  discuss  the  most  significant 
issues  raised  by  commenters  and  the 
EPA's  responses  to  them. 

A.  Applicability 

Several  commenters  supported 
including  manufactiuers  and  importers 
of  automobile  refinish  coating 
components,  such  as  thinners  and 
hardeners,  as  regulated  entities.  The 
commenters  stated  that  excluding 
coating  component  maniifacturera  and 
importers  woiUd  likely  result  in  the  use 
of  coatings  with  VOC  levels  higher  than 
the  proposed  staiidards,  since  these 
components  would  not  be  required  to  be 
part  of  a  compUant  coating  system. 

Regulated  entities  under  the  April  30, 
1996,  proposed  rule  included  only 
manufacturers  and  importers  of 
complete  automobile  refinish  coatings. 
The  VOC  content  of  an  automobile 
refinish  coating  depends,  however,  on 
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the  VOC  content  levels  of  all 
components  that  make  up  the  coating. 
Coating  users  sometimes  combine 
components  made  by  multiple 
manufactivers  when  preparing  a 
coating.  Since  components  themselves 
are  not  coatings,  a  manufactiuer  who 
produces  only  hardeners,  for  example, 
would  not  have  been  subject  to  the 
April  1996  proposed  rule.  Such  a 
manufacturer  could  recommend  that  its 
hardener  be  combined  with  components 
of  other  manufactiuers,  possibly 
resulting  in  a  coating  that  exceeds  the 
VOC  content  standards  of  the  rule.  Such 
a  situation  could  essentially  undermine 
the  VOC  emission  reductions  of  the 
rule. 

The  EPA  proposed  in  a  supplemental 
notice  (December  30, 1997,  62  FR 
67784)  to  include  as  regulated  entities 
all  manufacturers  and  importers  of 
automobile  refinish  coatings  or  coating 
components.  The  EPA  also  proposed  a 
mechanism  for  determining  compliance 
with  the  rule  for  coatings  consisting  of 
components  made  or  imported  by 
multiple  entities.  Under  this  approach, 
manufacturers  and  importers  of  coatings 
or  coating  components  must  comply 
with  the  VOC  content  limits  for 
complete  coatings  by  calculating  the 
VOC  content  of  coatings  that  result  from 
the  use  of  their  components  in 
accordance  with  their 
recommendations. 

Determining  compliance  for  coatings 
consisting  of  components  made  or 
imported  by  one  regulated  entity  is 
relatively  easy.  In  general,  compliance 
would  be  determined  by  "spot 
checking,"  where  the  EPA  (or  the 
regulated  entity,  if  requested  by  the 
EPA)  would  obtain  coating  components, 
mix  the  components  in  the  ratios 
recommended  by  the  regulated  entity 
(on  the  containers  or  in  any  product 
literature),  and  analyze  the  resulting 
coating  using  Method  24.  The  EPA 
considered  requiring  regulated  entities 
to  perform  VOC  testing  of  their  coatings 
on  a  regular  basis  (e.g.,  every  nth  batch) 
to  demonstrate  compliance  with  the 
rule,  but  believes  that  such  a 
requirement  would  be  economically 
biu-densome.  The  EPA  believes  that 
random  spot  checks  will  be  adequate  to 
encourage  regulated  entities  to  assure 
that  all  of  their  coating  batches  are 
compliant. 

Determining  the  compliance  of 
coatings  that  consist  of  components 
made  or  imported  by  multiple  regulated 
entities  is  more  difficult.  The  EPA 
considered  several  options  for 
determining  compliance  in  these  cases. 
The  EPA  considered  requiring  regulated 
entities  (that  recommend  the  use  of  their 
components  with  those  of  other 


regulated  entities)  to  use  Method  24  to 
test  the  coatings  resulting  from  their 
recommendations.  Using  this 
information,  the  entities  could  establish 
the  maximum  allowable  VOC  content  of 
their  components,  and  the  EPA  would 
spot  check  compoiients  to  determine 
compliance.  However,  the  EPA  has  no 
standard  method  for  determining  the 
VOC  content  of  individual  components. 
Also,  the  VOC  content  of  a  coating  is  not 
simply  the  sum  of  the  VOC  contents  its 
components,  so  component  VOC 
content  is  not  necessarily  an  indicator  of 
the  VOC  content  of  the  overall  coating. 
Therefore,  the  EPA  believes  it  is 
technically  infeasible  to  determine 
compliance  using  component  VOC 
content  information. 

Because  of  the  technical  infeasibility 
of  the  approach  described  above,  the 
EPA  has  concluded  that  the 
responsibility  for  coatings  should  be 
based  on  product  recommendations.  In 
other  words,  if  an  entity  recommends  a 
combination  of  components  (made  or 
imported  by  one  or  more  regulated 
entities),  then  that  entity  is  responsible 
for  the  compliance  of  the  resulting 
coating.  There  may  be  cases  where  a 
coating  resulting  from  an  entity's 
recommendation  is  noncompliant 
because  of  the  components  of  other 
entities.  Since  this  occiurence  may  be 
beyond  the  control  of  the 
recommending  entity,  the  Agency 
determined  that  it  would  be  appropriate 
to  provide  regulated  entities  with  a 
means  to  establish  their  compliance 
with  the  rule,  and  the  Agency  solicited 
comments  on  such  a  mechanism.  In  this 
event,  the  final  rule  provides  regidated 
entities  the  opportvmity  to  submit  new 
or  existing  Method  24  test  data 
demonstrating  the  compliance  of  the 
coating  resulting  from  their 
recommendation.  This  option  is 
technically  feasible,  and  is  appropriate 
since  compliance  is  determined  in 
essentially  the  same  way  for  all 
regulated  entities. 

It  is  important  to  note  that  regulated 
entities  would  be  liable  only  for  the 
VOC  content  of  the  coatings  that  result 
from  their  recommendations.  For 
example,  if  a  regulated  entity 
recommends  that  three  of  its  coating 
components  be  combined  and  used  in 
automobile  refinishing,  it  is  responsible 
for  the  coating  that  results  from  that 
combination.  If  a  regulated  entity 
recommends  the  substitution  of  one  of 
its  components  for  that  of  another 
regulated  entity,  the  former  entity  is 
responsible  for  the  resulting  coating.  A 
regulated  entity  is  not  responsible  for 
coatings  resulting  from  the 
recommendations  of  others,  even  if  such 


recommendations  involve  the  use  of 
components  of  that  regulated  entity. 

B.  Lacquer  Topcoats 

In  the  proposed  rule,  the  EPA 
indicated  that  it  was  considering 
exempting  lacquer  topcoats  from  the 
rule  or  including  them  in  a  specialty 
coating  category  and  limiting  their 
production.  Several  commenters 
supported  the  exemption  of  lacquer 
topcoats  from  the  rule  because  they 
accoimt  for  only  5-10%  of  coating 
usage,  and  their  use  is  decreasing 
because  automobile  manufactiuers  use 
other  coating  types  on  new  automobiles. 
These  commenters  stated  that  lacquers 
are  used  mainly  by  hobbyists  who  wish 
to  restore  vehicles  to  their  original 
condition,  including  the  paint  finish. 
One  commenter  stated  the  use  of 
lacquers  to  refinish  modem  vehicles  is 
untenable  because  of  inferior  durability 
and  aesthetics. 

Another  commenter  stated  that  the 
EPA  should  classify  lacquer  topcoats  as 
specialty  coatings  and  consider  limiting 
their  production,  since  an  exemption  for 
lacquers  would  create  inconsistencies 
between  the  national  rule  and  State 
rules  that  do  not  exempt  them.  The 
commenter  stated  that  limiting  lacquer 
production  would  aid  in  the  compliance 
with  State  rules. 

The  EPA  has  determined  that  it  is 
appropriate  to  exempt  lacquer  topcoats 
from  the  final  rule.  The  EPA  agrees 
lacquer  topcoats  are  less  desirable  than 
other  coating  types  for  refinishing 
modem  automobiles,  and  that  their  use 
is  therefore  not  likely  to  increase  since 
they  are  not  used  on  new  automobiles. 
Lacquers  are  not  as  durable  as  other 
coatings.  Since  they  dry  by  solvent 
evaporation  alone  (rather  than  through 
chemical  crosslinking),  they  are  not 
resistant  to  solvent  attack.  Although 
other  coatings  generally  can  be  used  to 
refinish  antique  and  classic  __ 

automobile: .  the  finish  woidd  not  be  the 
"original"  finish  desired  by  users  in  this 
niche  of  automobile  refinishing.  The 
EPA  exempted  lacquer  topcoats  from 
the  final  rule  because  their  use  is 
decreasing,  their  contribution  to  the 
total  VOC  emissions  is  small,  they  fill  a 
niche  in  the  automobile  refinish 
industry,  and  they  cannot  be 
reformulated  to  meet  the  VOC  content 
limit  for  topcoats. 

Including  lacquer  topcoats  in  a 
specialty  coating  category  and  limiting 
their  production,  as  suggested  by  one 
commenter,  does  not  appear  to  be  a 
viable  option.  First,  production  limits 
set  significantly  below  current  usage 
levels  would  cause  shortages  of  lacquer 
topcoats.  Such  shortages  would  restrict 
consumer  access  to  the  product.  Second, 
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production  limits  set  at  or  near  current 
usage  levels  would  be  equivalent  to  an 
exemption,  since  lacquer  topcoat  usage 
is  not  likely  to  increase.  The  additional 
recordkeeping  necessary  to  make  a 
production  limit  enforceable  would  be 
biirdensome  on  both  regulated  entities 
and  the  EPA.  For  these  reasons,  the  EPA 
decided  against  the  creation  of  a 
specialty  category  with  limits  on 
production  for  lacquer  topcoats. 

Some  commenters  noted  that  an 
exemption  would  lead  to  an 
inconsistency  between  State  and  federal 
rules  for  this  coating  type.  The  EPA 
acknowledges  that  an  exemption  for 
lacquer  topcoats  under  the  national  rule 
may  make  the  rule  less  stringent  than 
some  State  rules,  but  the  EPA  notes  that 
States  may  still  choose  to  be  more 
stringent  than  the  national  rule  by  the 
inclusion  of  such  coatings  in  their  own 
rules. 

C.  Specialty  Coatings 

In  the  preamble  to  the  proposed  rule, 
the  EPA  requested  comments  on 
methods  to  determine  and  enforce 
production  limits  for  specialty  coatings. 
Production  limits  were  considered  by 
the  EPA  as  a  way  to  prevent  abuse  of  an 
open-ended  definition  of  specialty 
coatings.  Several  conmienters  on  the 
proposed  rule  stated  that  an  open-ended 
definition  of  specialty  coatings  would 
allow  refinish  coating  manufactiuers  to 
produce  coatings  compatible  with  new 
substrates  and  coatings  used  on  new 
vehicles. 

In  the  preamble  to  the  proposed  rule, 
the  EPA  discussed  the  difficulties 
associated  with  specialty  coating 
production-limits.  Since  some  specialty 
coatings  are  just  modifications  of  other 
coatings,  it  is  unclear  what  should  be 
limited.  Also,  production  limits  would 
adversely  afi^ect  manufacturers  and 
importers  that  produce  primarily 
specialty  coatings.  Several  commenters 
reiterated  these  concerns,  but  no 
comments  were  received  suggesting 
production  limits  or  how  such  limits 
could  be  determined  or  enforced. 
Therefore,  the  final  rule  does  not 
include  production  limits  for  specialty 
coatings. 

D.  Test  Methods 

One  commenter  stated  that  the  EPA 
had  not  designated  a  reliable  test 
method  for  determining  the  acid  content 
of  pretreatment  wash  primers.  The 
proposed  method,  ASTM  Test  Method  D 
1613-91,  covers  the  determination  of 
total  acidity  in  organic  compound  and 
hydrocarbon  mixtures  used  in  paints 
and  other  substances.  This  method 
consists  of  a  titration  using  a  color 
indicator  to  determine  the  endpoint  of 


the  titration.  The  EPA  agrees  that  since 
some  pretreatment  wash  primers  are 
pigmented,  tests  using  color  indicators 
may  not  work.  However,  the  proposed 
method  can  be  used  to  determine  the 
acid  content  of  the  acid-containing 
component  of  the  primer,  which  does 
not  contain  the  pigment. 

Pretreatment  wash  primers  typically 
consist  of  two  components:  a  "base" 
coating  and  a  catalyst.  The  base  contains 
the  pigment,  and  the  catalyst  contains 
the  acid.  The  catalyst  is  a  mixture  of 
organic  compounds  that  contains  acid; 
therefore,  it  is  in  the  scope  of  the 
proposed  method.  To  determine  the 
overall  weight  percent  of  acid  in  the 
primer,  calculations  must  be  performed 
that  involve  the  acid  content  of  the 
catalyst  and  the  mixing  ratio  of  the  base 
to  the  catalyst.  The  EPA  proposed  this 
use  of  ASTM  Test  Method  D  1613-91  in 
the  December  30, 1997,  supplemental 
proposal.  Several  commenters  agreed 
with  this  use  of  the  method.  One 
commenter  on  the  supplemental 
proposal,  however,  stated  that  coating 
manufacttuers  may  develop  a  single 
component  pretreatment  wash  primer, 
and  wondered  what  method  would  be 
used  in  such  cases.  Since  no  such 
coatings  currently  exist,  the  EPA  has  not 
proposed  a  test  method  for  them; 
however,  the  final  rule  does  contain  a 
provision  which  allows  the  use  of 
alternative  methods  when  warranted. 

E.  Coatings  With  Muhiple  Uses 

Several  commenters  recommended 
clarification  of  a  proposed  rule 
provision  dealing  with  coatings  having 
multiple  uses.  One  commenter  stated 
that  a  topcoat  modified  for  a  specific 
piUT)ose,  thus  making  it  a  specialty 
coating,  can  be  interpreted  to  be 
noncompliant  under  the  proposed  rule 
if  it  does  not  meet  the  topcoat  limit, 
which  is  the  lowest  applicable  VOC 
content  standard. 

To  avoid  confusion,  the  EPA  has 
removed  the  provision  mentioned  by 
the  commenters.  The  EPA's  intent  in  the 
proposed  provision  was  to  clarify  that  if 
the  same  combination  (and  mixing  ratio] 
of  coating  components  were 
recommended  for  use  in  more  than  one 
coating  category,  then  the  lowest  VOC 
content  standard  would  apply.  Different 
combinations  and/or  mixing  ratios  of 
coating  components  are  considered 
different  coatings.  The  modified  topcoat 
described  by  a  commenter  is  not 
considered  a  topcoat  if  it  meets  the 
definition  of  a  specialty  coating; 
therefore,  it  would  not  be  required  to 
meet  the  topcoat  VOC  content  standard. 
A  provision  has  been  added  to  the  final 
rule  (§  59.102(b))  for  clarification. 


V.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
and  industries  involved  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
statement  of  basis  and  piupose  of  the 
proposed  and  promulgated  standards 
and  the  EPA  responses  to  significant 
comments,  the  contents  of  the  docket 
vdll  serve  as  the  record  in  case  of 
judicial  review  [see  42  U.S.C. 
7607(d)(7)(A)]. 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(0MB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0353. 

The  information  collections  required 
imder  this  rule  are  needed  as  part  of  the 
overall  compliance  and  enforcement 
program.  The  information  will  be  used 
by  the  EPA  to  identify  the  regulated 
entities  subject  to  the  rule  and  to  ensure 
their  compliance  v^th  the  rule.  The 
reporting  and  labeling  requirements  are 
mandatory  and  are  being  established 
under  sections  114  and  183(e)  of  the 
Act.  All  information  submitted  to  the 
EPA  for  which  a  claim  of  confidentiality 
is  made  will  be  safeguarded  according 
to  the  EPA  policies  set  forth  in  Title  40, 
Chapter  1,  Part  2,  Subpart  B— 
Confidentiality  of  Information  (see  40 
CFR  part  2;  41  PR  36902,  September  1, 
1976;  amended  by  43  FR  39999, 
September  8, 1978;  43  FR  42251, 
September  28, 1978;  44  FR  17674, 
March  23, 1979). 

The  only  information  collection 
requirements  of  the  rule  are  for  labeling 
and  reporting.  To  determine  whether  a 
coating  or  coating  component  is 
manufactured  before  or  after  the 
compliance  date  of  the  rule,  the  date  of 
manufacture,  or  code  representing  the 
date,  must  appear  on  the  container. 
Manufacturers  currently  include  this 
information  on  containers.  The  rule 
requires  all  coating  or  coating 
component  manufactiuers  and 
importers  to  submit  an  initial  report 
containing  their  name  and  mailing 
address,  an  explanation  of  coating  or 
coating  component  date  codes,  if  codes 
are  used  to  represent  the  date  of 


manufactiue  or  import,  and  a  list  of 
facilities  where  coatings  or  coating 
components  are  manufactured  or 
imported.  Reporting  t)eyond  the  initial 
report  is  required  only  for  the 
explanation  of  any  new  date  codes  used 
by  manufacturers  or  importers,  and  for 
requests  for  variances.  The  information 
to  be  reported  is  not  of  a  sensitive 
natiure. 

The  EPA  estimated  the  cost  and  hour 
biurden  of  the  information  collection 
requirements  of  the  rule.  Burden  means 
the  total  time,  effort,  or  financial 
resoiut:es  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency. 

This  includes  the  time  needed  to 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiux:es; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

ThiB  initial  report  must  be  submitted 
by  all  coating  or  coating  component 
manufactvirers  and  importers.  Averaged 
over  a  3  year  period,  the  EPA  estimates 
that  the  initial  report  will  require  8 
hours  to  complete,  and  will  be 
submitted  by  10  respondents  annually. 
Beyond  the  initial  report,  the  EPA 
estimates  that  3  respondents  per  year 
v^U  spend  2  hoiu^  each  reporting  the 
explanations  of  any  new  date  codes 
used.  The  total  annual  cost  of  the 
reporting  requirements  of  the  proposed 
rule  is  $3,200. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  the  EPA's  regulations  are 
listed  in  40  CFR  Part  9  and  48  CFR 
Chapter  15.  The  EPA  is  amending  the 
table  in  40  CFR  part  9  of  ciurently 
approved  information  collection  request 
control  numbers  issued  by  OMB  for 
various  regulations  to  list  the 
information  requirements  contained  in 
this  fii^  rule. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMD3  review  and  the  requirements  of 


this  Executive  Order  to  prepare  a 
regulatory  impact  analysis  (RIA).  The 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  govenunents  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  executive  order. 

Piusuant  to  the  terms  of  the  executive 
order,  the  EPA  has  determined  that  this 
final  rule  is  not  a  "significant  regulatory 
action"  within  the  meaning  of  the 
executive  order. 

D.  Executive  Order  12875 

To  reduce  the  burden  of  federal 
regulations  on  States  and  small 
governments,  the  President  issued 
Executive  Order  12875  on  October  26. 
1993,  entitled  Enhancing  the 
Intergovernmental  Partnership.  In 
particular,  this  executive  order  is 
designed  to  require  agencies  to  assess 
the  effects  of  regulations  that  are  not 
required  by  statute  and  that  create 
mandates  upon  State,  local,  or  tribal 
governments.  This  regulation  does  not 
create  mandates  upon  State,  local,  or 
tribal  governments. 

E.  Regulatory  Flexibility  Act/Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

The  Regxilatory  Flexibility  Act  of  1980 
(5  U.S.C  601,  et  seq.),  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  requires  the  EPA  to  give 
special  consideration  to  the  effect  of 
Federal  regulations  on  small  entities 
and  to  consider  regulatory  options  that 
might  mitigate  any  such  impacts.  The 
EPA  is  required  to  prepare  a  regulatory 
flexibility  analysis,  including 
consideration  of  regiilatory  options  for 
reducing  any  significant  impacts,  imless 
the  Agency  determines  that  a  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions. 

The  EPA  performed  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 


to  determine  the  extent  of  any  impacts 
under  the  proposed  rule.  This  IRFA  was 
included  in  the  docket  for  the  proposed 
rule.  In  the  supplemental  proposal,  the 
EPA  proposed  to  expand  the  class  of 
regulated  entities  to  include  all 
automobile  refinish  coating  component 
manufacturers  and  importers. 

The  EPA  estimates  tnere  are  about  20- 
25  companies  producing  automobile 
refinish  coatings  and  coating 
components.  At  least  10  of  these  are 
large  companies  that  have  the  majority 
of  the  industry  market  share.  The  EPA 
believes  that  the  remaining  10-15 
companies  have  fewer  than  500 
employees  and  are  therefore  small 
entities  in  accordance  with  Small 
Business  Administration  regulations 
applicable  to  this  rule.  Several  of  the 
small  companies  produce  only  thinners 
and  reducers.  The  thinners/reducers 
used  in  low- VOC  coatings  are  not 
significantly  different  from  those  used 
in  conventional  coatings;  therefore,  the 
rule  will  not  have  a  significant  impact 
on  manufacturers  of  thinners/reducers 
because  little,  if  any,  reformulation  of 
these  components  will  be  necessary 
under  the  rule.  Some  of  the  remaining 
small  companies  already  produce  low- 
VOC  coatings  and  coating  components 
because  they  operate  in  areas  that 
already  have  State  or  local  automobile 
refinish  rules  in  effect.  Most  State  and 
local  rules  are  at  least  as  stringent  as  the 
national  rule.  The  EPA  concludes, 
therefore,  that  the  rule  will  not  have  a 
significant  impact  on  these  companies. 

The  remaining  small  companies  will 
be  impacted  by  the  rule,  but  the  EPA 
believes  that  the  impact  will  not  be 
significant.  The  impacts  of  the  rule  are 
from  process  modifications,  training, 
and  reporting  requirements,  as 
discussed  in  the  IRFA.  Process 
modifications  are  those  changes  that 
may  be  necessary  for  the  production  of 
low-VOC  (high-solids)  coatings, 
including  the  use  of  different  mixing 
and  pumping  equipment.  Some 
manufactiuers  ajffected  by  State  and 
local  rules  have  already  complied  with 
those  rules  by  changing  the 
recommended  mixing  ratios  of 
components  and  have  not  changed  the 
components  themselves  in  a  significant 
way;  therefore,  few  process 
modifications  have  likely  been 
necessary  in  these  cases.  Where  process 
modifications  are  necessary,  their 
impact  will  not  be  significant;  when 
such  impacts  are  examined  assiuning 
that  they  will  be  passed  on  to  the  user 
(as  was  done  in  the  IFRA),  the  impacts 
do  not  significantly  affect  the  cost  of 
coatings  or  refinish  jobs. 

The  EPA  believes  that  the  impacts 
from  training  and  reporting 


48814  Federal  Register /Vol.  63.  No.  176 /Friday,  September  11,  1998 /Rules  and  Regulations 


requirements  of  the  final  rule  will  be 
minimal.  Many  States  have  developed 
automobile  refinish  rules  since  the  time 
the  impacts  analysis  for  the  proposed 
national  rule  was  performed,  and  the 
regulated  entities  have  already  taken 
steps  to  comply  with  such  regulations. 
It  is  likely  that  most,  if  not  all,  regulated 
entities  are  already  famiUar  with  low- 
VOC  coatings;  therefore,  the  need  for 
training  (and,  thus,  training  costs)  are 
likely  overstated  in  the  analysis  for  the 
proposed  rule.  Training  was  estimated 
to  cost  less  than  $500  per  individual  for 
the  proposed  rule.  For  small  entities 
with  few  employees  needing  training, 
this  cost  would  not  be  significant. 
Reporting  requirements  of  the  proposed 
rule  consisted  of  an  initial  report  that 
provides  the  EPA  with  basic 
information  about  regulated  entities 
(name,  location,  etc.),  and  periodic 
reports  (if  necessary)  to  explain  any  new 
date  codes  that  regulated  entities  may 
use  to  indicate  the  manufacture  date  of 
components.  The  EPA  has  retained  the 
same  labeling  and  reporting 
requirements  in  the  final  rule.  Given  the 
limited  nature  of  the  reporting 
requirements,  the  EPA  believes  that  the 
impact  of  the  reporting  requirements  of 
the  final  rule  will  not  be  significant. 

The  EPA  does  not  have  data  sufficient 
to  quantify  precisely  the  impact  of  the 
rule  by  measures  such  as  percentage  of 
sales,  but  the  nature  of  the  impacts  are 
such  that  the  impacts  will  be  small.  The 
EPA  bases  this  conclusion  upon  the 
information  that  was  reasonably 
available  to  the  Agency. 

There  are  several  aspects  of  the  final 
rule  which  the  EPA  has  included  to 
minimize  any  impacts  to  small  entities. 
First,  the  EPA  has  not  required 
regulated  entities  to  perform  initial  VOC 
testing  of  coatings  or  coating 
components  or  any  of  the  coatings  that 
might  result  fi'om  the  combination  of  the 
entity's  components  with  those  of  other 
regulated  entities.  The  EPA  believes  that 
such  an  approach  would  have  required 
regulated  entities  to  perform  nmnerous 
tests  which,  in  the  aggregate,  could  have 
imposed  significant  costs  upon 
regulated  entities.  The  EPA  believes  that 
such  a  requirement  could  have  a 
disproportionate  impact  upon  small 
entities.  Instead,  the  EPA  has  linked 
responsibility  for  a  coating's  compliance 
with  the  regulated  entity's 
recommendations  for  use.  The  EPA  will 
assiu^  compliance  by  "spot-checking" 
the  VCXH  content  of  the  coatings  that 
result  from  such  recommendations. 

Second,  the  EPA  has  not  required 
regulated  entities  to  perform  periodic 
VCX2  testing  ofxoating  or  coating 
component  batches.  The  EPA 
considered  requiring  regulated  entities 


periodically  to  test  batches  of  their 
coatings  or  coating  components  to 
ensure  that  the  VOC  content  of  coatings 
resulting  from  the  combination  of  such 
components  woiUd  be  compliant.  As 
discussed  above,  compliance  with  the 
rule  wrill  be  determined  by  the  spot- 
checking  of  coatings.  Regulated  entities 
may  rely  on  formulation  data  only  to 
assure  themselves  of  their  compliance, 
or  they  may  decide  to  perform  some 
VOC  testing  for  this  purpose,  but  the 
EPA  is  not  requiring  batch  testing.  The 
EPA  believes  that  not  requiring  batch 
testing  will  limit  the  impact  upon 
regulated  entities  and,  in  particidar,  will 
help  to  alleviate  impacts  upon  small 
entities. 

Finally,  the  EPA  has  not  required 
recordkeeping  by  regulated  entities.  The 
EPA  considered  requiring  regulated 
entities  to  maintain  records  containing 
information  on  coating  and  coating 
component  batches  but  determined  that 
such  records  would  not  aid  significantly 
in  the  enforcement  of  the  standard.  As 
stated  above,  the  only  reporting 
requirements  are  an  initial  report  that 
allows  the  EPA  to  determine  the 
universe  of  regulated  entities,  and 
reports  that  explain  date  codes  if  such 
codes  are  used  to  indicate  the  date  of 
manufacture.  The  EPA  believes  that 
minimization  of  recordkeeping  and 
reporting  requirements  will  help  to 
decrease  impacts  upon  small  entities. 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  Based  on  the  results  of 
the  analysis  at  proposal  (which  was 
unaffected  by  public  comments),  the  . 
EPA  concluded  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

F.  Unfunded  Mandates  Act  of  1995 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Under  section  205,  the 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  the 
EPA  to  establish  a  plan  for  informing 
and  advising  any  small  governments 
that  may  be  significantly  or  uniquely 
impacted  by  the  rule. 


Based  upon  the  analysis  presented  in 
the  EIA,  the  EPA  has  determined  that 
the  action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  in  any  one  year. 
Therefore,  the  requirements  of  Sections 

202  and  205  of  the  Unfunded  Mandates 
Reform  Act  do  not  apply  to  this  action. 
The  EPA  has  likewise  determined  that 
the  final  rule  does  not  include 
regulatory  requirements  that  would 
significantly  or  uniquely  affect  small 
governments.  Thus,  today's  action  is  not 
subject  to  the  requirements  of  section 

203  of  the  Unfunded  Mandates  Act. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  §  801  et  seq.,  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  Major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
§  804(2).  This  rule  vfill  be  effective 
September  11, 1998. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (the  NTTAA),  Pub.  L.  No. 
104-113,  §  12(d)  (15  U.S.C.  272  note), 
directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  The,  NTTAA 
requires  the  EPA  to  provide  Congress, 
through  OMB,  explanations  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

Today's  rule  includes  three  test 
methods.  To  determine  the  VOC  content 
of  coatings,  this  rule  specifies  the  use  of 
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the  EPA's  Method  24.  This  method 
describes  how  to  determine  VOC 

content  using  several  American  Society 
for  Testing  and  Materials  (ASTM) 
methods.  To  determine  the  acid  content 
of  pretreatment  wash  primers,  and  to 
determine  the  specular  gloss  of  topcoats, 
this  rule  specifies  the  use  of  other 
ASTM  methods.  The  EPA  proposed 
these  volimtary  consensus  standards 
and  received  no  adverse  comment  on 
their  use  for  the  stated  purposes.  In 
preparing  the  final  rule,  however,  the 
EPA  has  investigated  to  determine  the 
availabiUty  of  any  other  existing 
voluntary  consensus  standards  for  use 
in  lieu  of  the  proposed  methods.  The 
EPA  has  searched  for  additional 
volimtary  consensus  standards  that 
might  be  applicable.  The  search 
included  use  of  the  National  Standards 
System  Network,  an  automated  service 
provided  by  the  American  National 
Standards  Institute  for  identifying 
available  national  and  international 
standards.  The  EPA  has  not  identified 
any  voluntary  consensus  standards  that 
are  not  presently  included  in  Method  24 
and  that  would  result  in  equivalent 
results.  The  EPA  did  identify  another 
volimtary  consensus  method  (ASTM  D- 
3960)  that  provides  instructions  for 
calculating  VOC  content  in  many 
different  units.  Because  this  other 
method  does  not  specify  which  units  to 
use.  it  may  result  in  inconsistent 
applications  of  the  procedure  and  could 
make  the  standard  more  difficult  to 
enforce.  Consequently,  the  EPA 
determined  that  this  other  volimtary 
consensus  method  would  be  impractical 
to  adopt.  In  addition,  the  EPA  believes 
that  it  is  appropriate  to  use  Method  24 
both  because  it  has  proven  reliable  and 
practical  to  achieve  the  goals  of 
reducing  VOC  and  because  the  EPA 
wishes  to  foster  uniformity  in  testing 
nationwide.  Accordingly,  the  EPA  has 
determined  that  Method  24  constitutes 
the  appropriate  method  for  determining 
product  compliance  under  this  final 
rule.  The  EPA  has  located  no  alternative 
voluntary  consensus  standards  more 
appropriate  than  those  included  in 
today's  rule. 

I.  Executive  Order  13045 

Executive  Order  13045  applies  to  tmy 
rule  that  the  EPA  determines  (1)  is 
economically  significant  as  defined 
under  Executive  Order  12866,  and  (2) 
for  which  the  environmental  health  or 
safety  risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 


explain  why  the  planned  regulation  is 
preferable  to  other  potentially  efi'ective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

lliis  final  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  Executive  Order  12866,  and  it  does 
not  address  an  environmental  health  or 
safety  risk  that  would  have  a 
disproportionate  effect  on  children. 

Executive  Order  13084 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  conununities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  the  EPA  provides  to  the 
Office  of  Management  and  Budget  a 
description  of  the  prior  consultation  and 
communications  the  agency  has  had 
with  representatives  of  tribal 
governments  and  a  statement  supporting 
the  need  to  issue  the  regulation.  In 
addition,  Executive  Order  13084 
requires  the  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Information  available  to 
the  Administrator  does  not  indicate  that 
this  action  will  have  any  effect  on 
Indian  tribal  governments. 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  59 

Environmental  protection.  Air 
pollution  control.  Automobile 
refinishing.  Consumer  and  commercial 
products.  Incorporation  by  reference. 
Ozone,  Volatile  organic  compound. 

Dated:  August  14, 1998. 
Carol  M.  Browner, 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  9— OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C  2001,  2003,  2005.  2006.  2601-2671; 
21  U.S.C.  331,  346a,  348;  31  U.S.C.  9701;  33 
U.S.C  1251  etseq.,  1311, 1313d,  1314. 1321, 
1326. 1330, 1344. 1345(d),  and  (e),  1381;  E.O. 
11735,  38  FR  21243,  3  CFR,  1971-1975 
Comp.  p.  973;  42  U.S.C.  241,  242b,  243, 246, 
300f,  300g,  300g-i,  300J-2,  300J-3,  300)-4. 
300)-9, 1857  etseq..  6901-6992k.  7401- 
7671q,  7542.  9601-9657. 11023. 11048. 

2.  Section  9.1  is  amended  by  adding 
the  new  entries  and  a  heading  to  the 
table  in  numerical  order  to  read  as 
follows: 

§  9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  con- 
trol No. 


National  Volatile  Organic  Conv 
pound  Emission  Standards  for 
Automobile  Refinish  Coatir>gs: 
59.105  2060-0353 


1.  Part  59  is  added  to  read  as  follows: 

PART  S9-NATIONAL  VOLATILE 
ORGANIC  COMPOUND  EMISSION 
STANDARDS  FOR  CONSUMER  AND 
COMMERCIAL  PRODUCTS 

Subpart  A  [Reserved] 

Subpart  B — National  Volatile  Organic 
Compound  Emission  Standards  for 
Automobile  Refinish  Coatings 

Sec. 

59.100  Applicability  and  designation  of 
regulated  entity. 

59.101  Definitions. 

59.102  Standards. 

59.103  Container  labeling  requirements. 

59.104  Compliance  provisions. 

59.105  Reporting  requirements. 

59.106  Variance. 

59.107  Addresses  of  EPA  Regional  offices. 

59.108  State  Authority. 

59.109  Circumvention. 

59.110  Incorporations  by  reference. 

59.111  Availability  of  information  and 
confidentiality. 

Table  1  to  Subpart  B— Volatile  Organic 
Compound  (VOC)  Content  Limits  for 
Automobile  Refinish  Coatings 

Authority:  42  U.S.C.  7511b(e). 
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Subpart  A — [ReservecQ 

Subpart  B— National  Volatile  Organic 
Compound  Emission  Standards  for 
Automobile  Refinish  Coatings 

$  59.1 00    Applicability  and  designation  of 
regulated  entity. 

(a)  The  provisions  of  this  subpart 
apply  to  automobile  refinish  coatings 
and  coating  components  manufactured 
on  or  after  January  11, 1999  for  sale  or 
distribution  in  the  United  States. 

(b)  Regulated  entities  are 
manufacturers  and  importers  of 
automobile  refinish  coatings  or  coating 
components  that  sell  or  distribute  these 
coatings  or  coating  components  in  the 
United  States. 

(c)  The  provisions  of  this  subpart  do 
not  apply  to  automobile  refinish 
coatings  or  coating  components  meeting 
the  criteria  in  paragraphs  {c)(l)  through 
(c)(6)  of  this  section. 

(1)  Coatings  or  coating  components 
that  are  manufactiued  (in  or  outside  the 
United  States)  exclusively  for  sale 
outside  the  United  States. 

(2)  Coatings  or  coating  components 
that  are  manufactured  (in  or  outside  the 
United  States)  before  January  11, 1999. 

(3)  Coatings  or  coating  components 
that  are  manufactured  (in  or  outside  the 
United  States)  for  use  by  original 
equipment  manufacturers. 

(4)  Coatings  that  are  sold  in 
nonrefiUable  aerosol  containers. 

(5)  Lacquer  topcoats  or  their 
components. 

(6)  Touch-up  coatings. 

§59.101    Definitions. 

Adhesion  promoter  means  a  coating 
designed  to  facilitate  the  bonding  of  a 
primer  or  topcoat  on  surfaces  such  as 
trim  moldings,  door  locks,  and  door 
sills,  where  sanding  is  impracticable, 
and  on  plastic  parts  and  the  edges  of 
sanded  areas. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  or  an  authorized  representative. 

Automobile  means  passenger  cars, 
vans,  motorcycles,  trucks,  and  all  other 
mobile  equipment. 

Automobile  refinish  coating 
component  means  any  portion  of  a 
coating,  such  as  a  reducer  or  thinner, 
hardener,  additive,  etc.,  recommended 
(by  its  manufacturer  or  importer)  to 
distributors  or  end-users  for  automobile 
refinishing.  The  raw  materials  used  to 
produce  the  components  that  are  mixed 
by  the  end-user  to  prepare  a  coating  for 
application  are  not  considered 
automobile  refinish  coating 
components.  Any  reference  to 
automobile  refinishing  made  by  a 


manufacturer  or  importer  on  a  container 
or  in  product  literature  constitutes  a 
recommendation  for  automobile 
refinishing. 

Automobile  refinish  coating  or 
coating  component  importer,  or 
importer,  means  any  company,  group,  or 
individual  that  brings  automobile 
refinish  coatings  or  coating  components 
from  a  location  outside  the  United 
States  into  the  United  States  for  sale  or 
distribution  in  the  United  States. 

Automobile  refinish  coating  or 
coating  component  manufacturer,  or 
manufacturer,  means  any  company, 
group,  or  individual  that  produces  or 
packages  automobile  refinish  coatings  or 
coating  components  for  sale  or 
distribution  in  the  United  States, 
including  an  entity  which  produces  or 
packages  such  coatings  or  coating 
components  under  a  private  label  for 
another  party. 

Automobile  refinishing  means  the 
process  of  coating  automobiles  or  their 
parts,  including  partial  body  collision 
repairs,  that  is  subsequent  to  the 
original  coating  applied  at  an 
automobile  original  equipment 
manufacturing  plant. 

Container  means  the  individual 
receptacle  that  holds  a  coating  or 
coating  component  for  storage  and 
distribution. 

Cut-in,  orjambing,  clearcoat  means  a 
fast-drying,  ready-to-spray  clearcoat 
applied  to  siu-faces  such  as  door  jambs 
and  trunk  and  hood  edges  to  allow  for 
quick  closure. 

Elastomeric  coating  means  a  coating 
designed  for  application  over  flexible 
parts,  such  as  elastomeric  biunpers. 

Exempt  compounds  means  specific 
organic  compoimds  that  are  not 
considered  volatile  organic  compounds 
due  to  negligible  photochemical 
reactivity.  The  exempt  compounds  are 
specified  in  §  51.100(s)  of  this  chapter. 

Hardener  means  a  coating  component 
specifically  designed  to  promote  a  faster 
cvue  of  an  enamel  finish. 

Impact-resistant  coating  means  a 
coating  designed  to  resist  chipping 
caused  by  road  debris. 

Label  means  any  written,  printed,  or 
graphic  matter  affixed  to  or  appearing 
upon  any  automobile  refinish  coating  or 
coating  component  container  or  package 
for  purposes  of  identifying  or  giving 
information  on  the  -product,  use  of  the 
product,  or  contents  of  the  container  or 
package. 

Lacquer  means  a  thermoplastic 
coating  which  dries  primarily  by  solvent 
evaporation,  and  which  is  resoluble  in 
its  original  f '  ivent. 

Low-gloss  coating  means  a  coating 
which  exhibits  a  gloss  reading  less  than 
or  equal  to  25  on  a  60°  glossmeter. 


Mixing  instructions  means  the  coating 
or  coating  component  manufacturer's  or 
importer's  specification  of  the  quantities 
of  coating  components  for  mixing  a 
coating. 

Mobile  equipment  means  any 
equipment  that  is  physically  capable  of 
being  driven  or  drawn  upon  a  highway 
including,  but  not  limited  to,  the 
following  types  of  equipment: 
construction  vehicles  (such  as  mobile 
cranes,  bulldozers,  concrete  mixers); 
farming  equipment  (wheel  tractor,  plow, 
pesticide  sprayer);  hauling  equipment, 
(truck  trailers,  utility  bodies,  camper 
shells);  and  miscellaneous  equipment 
(street  cleaners,  golf  carts). 

Multi-colored  topcoat  means  a  topcoat 
that  exhibits  more  than  one  color,  is 
packaged  in  a  single  container,  and 
camouflages  sinface  defects  on  areas  of 
heavy  use,  such  as  cargo  beds  and  other 
surfaces  of  trucks  and  other  utility 
vehicles. 

Pretreatment  wash  primer  means  a 
primer  that  contains  a  minimum  of  0.5 
percent  acid,  by  weight,  that  is  applied 
directly  to  bare  metal  surfaces  to 
provide  corrosion  resistance  and  to 
promote  adhesion  of  subsequent 
coatings. 

Primer  means  any  coating  applied 
prior  to  the  application  of  a  topcoat  for 
the  piu^jose  of  corrosion  resistance  and/ 
or  adhesion. 

Primer-sealer  means  any  coating 
applied  prior  to  the  application  of  a 
topcoat  for  the  piupose  of  corrosion 
resistance,  adhesion  of  the  topcoat,  and/ 
or  color  imiformity  and  to  promote  the 
ability  of  an  tmdercoat  to  resist 
penetration  by  the  topcoat. 

Primer-surfacer  means  any  coating 
applied  prior  to  the  application  of  a 
topcoat  for  the  purpose  of  filling  surface 
imperfections  in  the  substrate,  corrosion 
resistance,  and/or  adhesion  of  the 
topcoat. 

Reducer  means  any  solvent  used  to 
thin  enamels. 

Underbody  coating  means  a  coating 
designed  for  protection  and  sound 
deadening  that  is  typically  applied  to 
the  wheel  wells  and  imderbody  of  an 
automobile. 

Single-stage  topcoat  means  a  topcoat 
consisting  of  only  one  coating. 

Specialty  coatings  means  adhesion 
promoters,  low-gloss  coatings,  bright 
metal  trim  repair  coatings,  jambing  (cut- 
in)  clearcoats.  elastomeric  coatings, 
impact  resistant  coatings,  imderbody 
coatings,  uniform  finish  blenders,  and 
weld-through  primers. 

Thinner  metms  any  solvent  used  to 
reduce  the  viscosity  or  solids  content  of 
a  coating. 
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Three-stage  topcoat  means  a  topcoat 
composed  of  a  pigmented  basecoat,  a 
midcoat,  and  a  transparent  clearcoat. 

Topcoat  means  any  coating  or  series 
of  coatings  appUed  over  a  primer  or  an 
existing  finish  for  the  pvupose  of 
protection  or  beautification. 

Touch-up  coating  means  a  coating 
applied  by  brush,  air-brush,  or 
nonrefiUable  aerosol  can  to  cover  minor 
surface  damage. 

Two-stage  topcoat  means  a  topcoat 
consisting  of  a  pigmented  basecoat  and 
a  transparent  clearcoat. 

Uniform  finish  blender  means  a 
coating  designed  to  blend  a  repaired 
topcoat  into  an  existing  topcoat. 

united  States  means  the  United  States 
of  America,  including  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Volatile  organic  compounds  or  VOC 
means  any  compound  of  carbon,  other 
than  those  organic  compounds  that  the 
Administrator  has  excluded  in  40  CFR 
part  51,  §  51.100  fi-om  this  definition. 

VOC  content  means  the  weight  of 
VOC  per  volimie  of  coating,  calculated 
according  to  the  procedures  in 
§  59.104(a)  of  this  subpart. 

Water  hold-out  coating  means  a 
coating  applied  to  the  interior  cavity 
areas  of  doors,  quarter  panels  and  rocker 
panels  for  the  piupose  of  corrosion 
resistance  to  prolonged  water  exposure. 

Weld-through  primer  means  a  primer 
that  is  appUed  to  an  area  before  welding 
is  performed,  and  that  provides 
corrosion  resistance  to  the  surface  after 
welding  has  been  performed. 

§59.102    Standards. 

(a)  Except  as  provided  in  §  59.106  of 
this  subpart,  any  coating  resulting  fixim 
the  mixing  instructions  of  a  regulated 
entity  must  meet  the  VOC  content  limit 
given  in  table  1  of  this  subpart.  VOC 
content  is  determined  according  to 

§  59.104(a). 

(b)  Different  combinations  or  mixing 
ratios  of  coating  components  constitute 
different  coatings.  For  example,  coating 
components  may  be  mixed  one  way  to 
make  a  primer,  and  mixed  another  way 
to  make  a  primer  sealer.  Each  of  these 
coatings  must  meet  its  corresponding 
VOC  content  limit  in  table  1  of  this 
subpart.  If  the  same  combination  and 
mixing  ratio  of  coating  components  is 
recommended  by  a  regulated  entity  for 
use  in  more  than  one  category  in  table 

1  of  this  subpart,  then  the  most 
restrictive  VOC  content  limit  shall 
apply. 

§59.10}    Container  latMlIng  requirements. 

Each  regulated  entity  subject  to  this 
subpart  must  clearly  display  on  each 


automobile  refinish  coating  or  coating 
component  container  or  package,  the 
day,  month,  and  year  on  which  the 
product  was  manufactured,  or  a  code 
indicating  such  date. 

§  59.1 04    Compliance  provisions. 

(a)  For  the  purpose  of  determining 
compliance  with  the  VOC  content  limits 
in  §  59.102(a)  of  this  subpart,  each 
regulated  entity  shall  determine  the 
VOC  content  of  a  coating  using  the 
procedures  described  in  paragraph  (a)(1) 
or  (a)(2)  of  this  section,  as  appropriate. 

(1)  Determine  the  VOC  content  in 
grams  of  VOC  per  liter  of  coating 
prepared  for  appUcation  according  to  its 
mixing  instructions,  excluding  the 
volume  of  any  water  or  exempt 
compounds.  VOC  content  shall  be 
calculated  using  the  following  equation: 

vocJ^-^--^-) 
(v-v.-v^) 

Where: 

VOC  content  =  grams  of  VOC  per  liter 

of  coating; 
Wv  =  mass  of  total  volatiles.  in  grams; 
Ww  =  mass  of  water,  in  grams; 
Wee  =  mass  of  exempt  compounds,  in 

grams; 
V  =  volume  of  coating,  in  liters; 
Vw  =  volume  of  water,  in  liters;  and 
Vec  =  volume  of  exempt  compounds,  in 

liters. 

(2)  The  VOC  content  of  a  multi-stage 
topcoat  shall  be  calculated  using  the 
following  equation: 


M 
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Where: 

VOCmuiu  =  VOC  content  of  a  multi-stage 

topcoat,  in  grams  of  VOC  per  liter 

of  coating; 
VOCbc  =  VOC  content  of  the  basecoat,  as 

determined  in  paragraph  (a)(1)  or  (f) 

of  this  section; 
VOCmci  =  VOC  content  of  midcoat  i,  as 

determined  in  paragraph  (a)(1)  or  (0 

of  this  section; 
VOCcc  =  VOC  content  of  the  clearcoat, 

as  determined  in  paragraph  (a)(1)  or 

(f)  of  this  section;  and 
M  =  Number  of  midcoats. 

(b)  To  determine  the  composition  of  a 
coating  in  order  to  perform  the 
calculations  in  paragraph  (a)  of  this 
section,  the  reference  method  for  VOC 
content  is  Method  24  of  appendix  A  of 
40  CFR  part  60,  except  as  provided  in 
paragraph  (f)  of  this  section.  To 
determine  the  VOC  content  of  a  coating, 
the  regulated  entity  may  use  Method  24 
of  appendix  A  of  40  CFR  part  60.  an 


alternative  method  as  provided  in 
paragraph  (f)  of  this  section,  or  any 
other  reasonable  means  for  predicting 
that  the  coating  has  been  formulated  as 
intended  (e.g.,  quality  assurance  checks, 
recordkeeping).  However,  if  there  are 
any  inconsistencies  between  the  results 
of  a  Method  24  test  and  any  other  means 
for  determining  VOC  content,  the 
Method  24  test  results  will  govern.  The 
Administrator  may  require  the  regulated 
to  conduct  a  Method  24  analysis. 

(c)  If  a  regulated  entity  recommends 
that  its  coating  component(s)  be 
combined  with  coating  components  of 
another  regulated  entity,  and  if  the 
coating  resulting  from  such  a 
combination  does  not  comply  with  the 
VOC  content  limit  in  §  59.102  (a)  of  this 
subpart,  then  the  former  regulated  entity 
is  out  of  compUance,  unless  the  entity 
submits  Method  24  data  to  the 
Administrator  demonstrating  that  its 
recommended  combination  of  coating 
components  meets  the  VOC  content 
hmit  in  §  59.102(a).  If  the  latter 
regulated  entity  does  not  make  the 
recommendation  of  such  use  of  the 
coating  components,  then  that  entity  is 
not  out  of  compliance  for  purposes  of 
that  resulting  coating. 

(d)  Pretreatment  wash  primers:  Except 
as  provided  in  paragraph  (f)  of  this 
section,  the  acid  weight  percent  of 
pretreatment  wash  primers  must  be 
determined  using  the  American  Society 
for  Testing  and  Materials  Test  Method  D 
1613-96  (incorporated  by  reference  in 
§59.110).  If  the  pigment  in  a 
pretreatment  wash  primer  prevents  the 
use  of  this  test  method  for  determining 
the  acid  weight  percent  of  the  coating, 
then  the  test  method  shall  be  used  for 
the  nonpigmented  component  of  the 
coating,  and  the  acid  weight  percent 
shall  be  calculated  based  on  the  acid 
content  of  the  nonpigmented 
component  £md  the  mixing  ratio  of  the 
nonpigmented  component  to  the 
remaining  components  recommended 
by  the  regulated  entity. 

(e)  Low-gloss  coatings:  Except  as 
provided  in  paragraph  (f)  of  this  section, 
the  gloss  reading  of  low-gloss  coatings 
must  be  determined  using  the  American 
Society  for  Testing  and  Materials  Test 
Method  D  523-89  (incorporated  by 
reference  in  §  59.110). 

(f)  The  Administrator  may  approve, 
on  a  case-by-case  basis,  a  r^ulated 
entity's  use  of  an  alternative  method  in 
lieu  of  Method  24  for  determining  the 
VOC  content  of  coatings  if  the 
alternative  method  is  demonstrated  to 
the  Administrator's  satisfaction  to 
provide  results  that  are  acceptable  for 
purposes  of  determining  compUanoe 
with  this  subpart. 
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(g)  The  Administrator  may  determine 
a  regulated  entity's  compliance  with  the 
provisions  of  this  subpart  based  on 
infonnati6n  required  by  this  subpart  or 
any  other  information  available  to  the 
Administrator. 

§  59. 1 05    Reporting  requirements. 

(a)  Each  regulated  entity  must  submit 
an  initial  report  no  later  than  January 
11, 1999  or  within  180  days  of  the  date 
that  the  regulated  entity  first 
manufactures  or  imports  automobile 
reHnish  coatings  or  coating  components, 
whichever  is  later.  The  initial  report 
must  include  the  information  in 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section. 

(1)  The  name  and  mailing  address  of 
the  regulated  entity. 

(2)  An  explanation  of  each  date  code, 
if  such  codes  are  used  to  represent  the 
date  of  manufacture,  as  provided  in 
§59.103. 

(3)  The  street  address  of  each  of  the 
regulated  entity's  facilities  in  the  United 
States  that  is  producing,  packaging,  or 
importing  automobile  refinish  coatings 
or  coating  components  subject  to  the 
provisions  of  this  subpart. 

(4)  A  list  of  the  categories  from  table 

1  of  this  subpart  for  which  the  regulated 
entity  recommends  the  use  of 
automobile  reHnish  coatings  or  coating 
components. 

(b)  Each  regulated  entity  must  submit 
an  explanation  of  any  new  date  codes 
used  by  the  regulated  entity  no  later 
than  30  days  after  products  bearing  the 
new  date  code  are  first  introduced  into 
commerce. 

§59.106    Variance. 

(a)  Any  regulated  entity  that  cannot 
comply  with  the  requirements  of  this 
subpart  because  of  circumstances 
beyond  its  reasonable  control  may  apply 
in  writing  to  the  Administrator  for  a 
temporary  variance.  The  variance 
application  must  include  the 
information  specified  in  paragraphs 
(a)(1)  through  (a)(3). 

(1)  The  specific  grounds  upon  which 
the  variance  is  sought. 

(2)  The  proposed  date(s)  by  which  the 
regulated  entity  will  achieve 
compliance  with  the  provisions  of  this 
subpart.  This  date  must  be  no  later  than 
5  years  after  the  issuance  of  a  variance. 

(3)  A  compliance  plan  detailing  the 
method(s)  by  which  the  regulated  entity 
will  achieve  compliance  with  the 
provisions  of  this  subpart. 

(b)  Upon  receipt  of  a  variance 
application  containing  the  information 
required  in  paragraph  (a)  of  this  section, 
the  Administrator  will  publish  a  notice 
of  such  application  in  the  Federal 
Register  and,  if  requested  by  any  party. 


will  hold  a  public  hearing  to  determine 
whether,  under  what  conditions,  and  to 
what  extent,  a  variance  from  the 
requirements  of  this  subpart  is 
necessary  and  will  be  granted.  If 
requested,  a  hearing  vnll  be  held  no 
later  than  75  days  after  receipt  of  a 
variance  application.  Notice  of  the  time 
and  place  of  the  hearing  will  be  sent  to 
the  applicant  by  certified  mail  not  less 
than  30  days  prior  to  the  hearing.  At 
least  30  days  prior  to  the  hearing,  the 
variance  application  will  be  made 
available  to  the  public  for  inspection. 
Information  submitted  to  the 
Administrator  by  a  variance  applicant 
may  be  claimed  as  confidential.  The 
Administrator  may  consider  such 
confidential  information  in  reaching  a 
decision  on  a  variance  appUcation. 
Interested  members  of  the  public  will  be 
allowed  a  reasonable  opportimity  to 
testify  at  the  hearing. 

(c)  The  Administrator  will  issue  a 
variance  if  the  criteria  specified  in 
paragraphs  (c)(1)  and  (c)(2)  are  met  to 
the  satisfaction  of  the  Administrator. 

(1)  If  complying  with  the  provisions 
of  this  subpart  would  not  be 
technologically  or  economically 
feasible,  and 

(2)  The  compliance  plan  proposed  by 
the  applicant  can  reasonably  be  . 
implemented  and  will  achieve 
compliance  as  expeditiously  as  possible. 

(d)  Any  variance  will  specify  dates  by 
which  the  regulated  entity  will  achieve 
increments  of  progress  towards 
compliance,  and  will  specify  a  final 
compliance  date  by  which  the  regulated 
entity  will  achieve  compliance  with  this 
subpart. 

(e)  A  variance  will  cease  to  be 
effective  upon  failure  of  the  party  to 
whom  the  variance  was  issued  to 
comply  with  any  term  or  condition  of 
the  variance. 

(f)  Upon  the  application  of  any  party, 
the  Administrator  may  review  and,  for 
good  cause,  modify  or  revoke  a  variance 
after  holding  a  public  hearing  in 
accordance  with  the  provisions  of 
paragraph  (b)  of  this  section. 

§  59.107    Addresses  of  EPA  Regionai 
Offices. 

All  requests,  reports,  submittals,  and 
other  communications  to  the 
Administrator  pursuant  to  this 
regulation  shall  be  submitted  to  the 
Regional  Office  of  the  EPA  which  serves 
the  State  or  territory  in  which  the 
corporate  headquarters  of  the  regulated 
entity  resides.  These  areas  are  indicated 
in  the  following  list  of  EPA  Regional 
Offices. 

EPA  Region  I  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island.  Vermont),  Director,  Office  of 


Environmental  Stewardship,  Mailcode:  SAA, 
JFK  Building,  Boston,  MA  02203. 

EPA  Region  11  (New  Jersey,  New  York, 
Puerto  Rico,  Virgin  Islands),  Director, 
Division  of  Enforcement  and  Compliance 
Assistance,  290  Broadway,  New  York,  NY 
10007-1866. 

EPA  Region  III  (Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania,  Virginia, 
West  Virginia),  Air  Protection  Division,  1650 
Arch  Street,  Philadelphia,  PA  19103. 

EPA  Region  IV  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina,  South 
Carolina,  Tennessee),  Director,  Air, 
Pesticides  and  Toxics,  Management  Division, 
345  Courtland  Street,  NE.,  Atlanta,  GA 
30365. 

EPA  Region  V  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,~^Wisconsin),  Director,  Air 
and  Radiation  Division,  77  West  Jackson 
Blvd.,  Chicago,  IL  60604-3507. 

EPA  Region  VI  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas),  Director,  Air,         ^ 
Pesticides  and  Toxics  Division,  1445  Ross 
Avenue,  Dallas,  TX  75202-2733. 

EPA  Region  VII  (Iowa,  Kansas,  Missouri, 
Nebraska),  Director,  Air  and  Toxics  Division, 
726  Minnesota  Avenue,  Kansas  City,  KS 
66101. 

EPA  Region  VIII  (Colorado,  Montana. 
North  Dakota,  South  Dakota,  Utah, 
Wyoming),  Director,  Air  and  Toxics  Division, 
999  18th  Street.  1  Denver  Place,  Suite  500, 
Denver,  Colorado  80202-2405. 

EPA  Region  IX  (American  Samoa,  Arizona, 
California,  Guam,  Hawaii,  Nevada).  Director. 
Air  and  Toxics  Division,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

EPA  Region  X  (Alaska,  Oregon,  Idaho, 
Washington),  Director,  Air  and  Toxics 
Division.  1200  Sixth  Avenue,  Seattle,  WA 
98101. 

§59.108    State  Authority. 

The  provisions  in  this  regulation  shall 
not  be  construed  in  any  manner  to 
preclude  any  State  or  political 
subdivision  thereof  from: 

(a)  Adopting  and  enforcing  any 
emission  standard  or  limitation 
applicable  to  a  manufacturer  or  importer 
of  automobile  refinish  coatings  or 
components  in  addition  to  the 
requirements  of  this  subpart. 

(o)  Requiring  the  manufacturer  or 
importer  of  automobile  refinish  coatings 
or  components  to  obtain  permits, 
licenses,  or  approvals  prior  to  initiating 
construction,  modification,  or  operation 
of  a  facility  for  manufacturing  an 
automobile  refinish  coating  component. 

§  59. 1 09    Circumvention. 

Each  manufacturer  and  importer  of 
any  automobile  refinish  coating  or 
component  subject  to  the  provisions  of 
this  subpart  must  not  alter,  destroy,  or 
falsify  any  record  or  report,  to  conceal 
what  would  otherwise  be 
noncompliance  wdth  this  subpart.  Such 
concealment  includes,  but  is  not  limited 
to.  refusing  to  provide  the  Administrator 
access  to  all  required  records  and  date- 
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coding  information,  altering  the  VOC 
content  of  a  coating  or  component 
batch,  or  altering  the  results  of  any 
required  tests  to  determine  VOC 
content. 

§59.110    Incorporations  by  Reference. 

(a)  The  following  material  is 
incorporated  by  reference  in  the 
paragraphs  noted  in  §  59.104.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval,  and  notice 
of  any  changes  in  these  materials  will  be 
published  in  the  Federal  Register. 

(1)  ASTM  D  1613-96,  Standard  Test 
Method  for  Acidity  in  Volatile  Solvents 


and  Chemical  Intermediates  Used  in 
Paint,  Varnish,  Lacquer,  and  Related 
Products.  IBR  approved  for  §  59.104(d). 

(2)  ASTM  D  523-«9,  Standard  Test 
Method  for  Specular  Gloss,  IBR 
approved  for  §  59.104(e). 

(b)  The  materials  are  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  DC;  the  Air  and 
Radiation  Docket  and  Information 
Center,  U.S.  EPA,  401  M  Street,  SW, 
Washington.  E>C;  and  at  the  EPA  Library 
(MD-35),  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina.  The  materials  are 
available  for  purchase  from  the 
following  address:  American  Society  for 
Testing  and  Materials  (ASTM).  100  Barr 
Harbor  Drive.  West  Conshohocken.  PA. 


19428.  telephone  number  (610)  832- 
9500. 

§  59.1 1 1    Availability  of  information  and 
confidentiality. 

(a)  Availability  of  information.  The 
availability  to  the  public  of  information 
provided  to  or  otherwise  obtained  by 
the  Administrator  under  this  part  shall 
be  governed  by  part  2  of  this  chapter. 

(b)  Confidentiality.  All  confidential 
business  information  entitled  to 
protection  under  section  114(c)  of  the 
Act  that  must  be  submitted  or 
maintained  by  each  regulated  entity 
pursuant  to  this  section  shall  be  treated 
in  accordance  with  40  CFR  part  2. 
subpart  B. 


Table  1  to  Subpart  B.— Volatile  Organic  Compound  (VOC)  Content  Limits  for  Automobile  Refinish  Coatings 


Coating  category 


Grams  VOC 
per  liter 


Pounds 

VOC  per 

gallon* 


Pretreatment  wash  primers 

Primers/prinier  surfacers 

Primer  sealers 

Single/two-stage  topcoats 

Topcoats  of  more  than  two  stages 

Multi-colored  topcoats 

Specialty  coatings _ 


780 
580 
550 
600 
630 
680 
840 


6.5 
4.8 
4.6 
5.0 
52 
5.7 
7.0 


■  English  units  are  provided  for  information  only.  Compliance  wiH  be  determined  based  on  the  VOC  content  limit,  as  expressed  in  metric  units. 


(FR  Doc.  98-22657  Filed  9-10-98;  8:45  am] 
BILUNQ  CODE  6SaO-60-p 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  59 
[AD-fRL-6149-8] 
RIN  2060^F62 

National  Volatile  Organic  Compound 
Emission  Standards  for  Consumer 
Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  promulgates 
national  volatile  organic  compound 
(VOC)  emission  standards  for  certain 
categories  of  consumer  products 
pursuant  to  section  183(e)  of  the  Clean 
Air  Act  (Act).  This  final  rule  is  based  on 
the  Administrator's  determination  that 
VOC  emissions  from  the  use  of 
consumer  products  can  cause  or 
contribute  to  ozone  levels  that  violate 
the  national  ambient  air  quality 
standards  (NAAQS)  for  ozone.  Ozone  is 
a  major  component  of  smog  which 
causes  negative  health  and 


environmental  impacts  when  present  in 
high  concentrations  at  ground  level.  The 
final  rule  is  estimated  to  reduce  VOC 
emissions  by  90,000  tons  per  year  (tpy) 
by  requiring  manufacturers,  importers, 
and  distributors  to  limit  the  VOC 
content  of  consumer  products,  the  EPA 
developed  these  requirements  in 
consultation  with  major  stakeholders 
and  these  requirements  are  similar  to 
existing  standards  in  certain  States.  To 
date,  many  companies  have  taken  steps 
to  reformulate  their  products  to  emit 
less  VOC. 

EFFECTIVE  DATE:  The  effective  date  is 
September  11, 1998.  The  incorporation 
by  reference  of  certain  publications 
listed  in  the  regulation  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
September  11. 1998. 
ADDRESSES:  Background  Information 
Document.  The  background  information 
document  (BID)  for  the  promulgated 
consumer  product  standards  (referred  to 
as  the  "CP-BID")  may  be  obtained  from 
the  docket  for  this  rulemaking  and  is 
also  available  for  downloading  from  the 
Technology  Transfer  Network  (TTN)  at 
"http://www.epa.gov/ttn/oarpg/ 
ramain.html,"  or  from  the  United  States 
Environmental  Protection  Agency 
Library  (MD-35),  Research  Triangle 
Park.  North  Carolina  27711.  telephone 


(919)  541-2777.  Please  refer  to 
"National  Volatile  Organic  Compound 
Emission  Standards  for  Consumer 
Products — Background  for  Promulgated 
Standards"  (EPA  Document  Number 
453/R-98-008B).  The  CP-BID  contains 
a  summary  of  the  changes  made  to  the 
standards  since  proposal,  a  summary  of 
all  the  public  comments  made  on  the 
standards,  and  EPA's  responses  to  the 
comments. 

Docket.  Docket  No.  A-95-40, 
containing  supporting  information  used 
in  developing  tbe  promulgated 
standards,  is  available  for  public 
inspection  and  copying  ttom  8:00  a.m. 
to  5:30  p.m.  Monday  through  Friday,  at 
the  EPA's  Air  and  Radiation  Docket  and 
Information  Center,  Waterside  Mall, 
Room  M-1500.  Ground  Floor.  401  M 
Street.  SW,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bruce  Moore  at  (919)  541-5460, 
Coatings  and  Consumer  Products  Group, 
Emission  Standards  Division  (MD-13), 
United  States  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Csutilina  27711  (moore.bruce@epa.gov). 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities.  Regulated 
categories  and  entities  include: 


48820         Federal  Register /Vol.  63,  No.  176 /Friday,  September  11,  1998 /Rules  and  Regulations 


Federal  Register / Vol.  63,  No.  176 /Friday,  September  11,  1998 /Rules  and  Regulations         48821 


Category 
Industry  

Federal  government 

State/local/tribal  government  ... 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  the  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  To  determine  whether  you 
are  regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  Section  59.201  of  the  final 
rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Judicial  review.  The  EPA  proposed 
this  section  183(e)  rule  for  consimier 
products  on  April  2, 1996  (61  FR 
14531).  This  notice  promulgating  a  rule 
for  consumer  products  constitutes  final 
administrative  action  concerning  that 
proposal.  Under  section  307(b)(1)  of  the 
Act,  judicial  review  of  this  final  rule  is 
available  only  by  filing  a  petition  for 
-review  in  the  United  States  Court  of 
Appeals  for  the  District  of  Colimibia 
Circuit  by  November  10, 1998.  Under 
section  307(d)(7)(B)  of  the  Act,  only  an 
objection  to  this  rule  which  was  raised 
with  reasonable  specificity  during  the 
period  for  public  comment  can  be  raised 
during  judicial  review.  Moreover,  imder 
section  307(b)(2)  of  the  Act,  the 
requirements  established  by  today's 
final  action  may  not  be  challenged 
separately  in  any  civil  or  criminal 
proceeding  brought  by  the  EPA  to 
enforce  these  requirements. 

Technology  Transfer  Network.  The 
TTN  is  one  of  the  EPA's  technical  web 
sites.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control,  including 
copies  of  this  rule  and  supporting 
documents.  The  TTN  is  free  and  is 
accessible  through  the  Internet  at  "http:/ 
/www.epa.gov/ttn/oarpg/ramain.html" 
For  more  information  on  the  TTN,  call 
the  HELP  line  at  (919)  541-5384. 

Outline.  The  following  outline  is 
provided  to  aid  in  reading  this  preamble 
to  the  final  rule. 

I.  Purpose  and  Summary  of  the  Standards 
A.  Purpose  of  Regulation 

1.  Ground-level  ozone 

2.  Consumer  products  regulation 

3.  Background  on  section  183(e) 


Examples  of  regulated  entities 


Manufacturers,  distributors,  or  Importers  of  consumer  products  that  are  listed  in  tables  1- 
3  and  that  are  manufactured  for  sale  or  distribution  in  the  United  States,  including  all 
United  States  territories. 

Not  affected. 

Not  affected. 


B.  Summary  of  the  Standards 
n.  Summary  of  Considerations  in  Developing 
the  Rule 

A.  Technical  Basis  of  Regulation 

B.  Stakeholder  and  Public  Participation 
III.  Siunmary  of  Impacts 

A.  Volatile  Organic  Compound  Reductions 

B.  Secondary  Air.  Water,  and  Solid  Waste 
Impacts 

C.  Energy  Impacts 

D.  Economic  Impact  Analysis 

rv.  Significant  Conunents  and  Changes  to  the 
Proposed  Rule 

A.  Changes  to  the  Proposed  Rule 

1.  Definition  of  regulated  entity 

2.  Definition  of  United  States 

3.  Variances 

4.  Recordkeeping  and  reporting 
requirements 

5.  Administrative  provisions 

B.  Significant  Comments  for  Which  No 
Rule  Changes  Were  Made 

1.  Cost-effectiveness 

2.  Other  systems  of  regulation 

3.  Use  of  control  techniques  guidelines  in 
lieu  of  a  national  rule 

4.  Regulation  of  only  a  subset  of  consumer 
products 

V.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 

C.  Executive  Order  12866 

D.  Executive  Order  12875 

E.  Regulatory  Flexibility  Act 

F.  Submission  to  Congress  and  the 
Comptroller  General 

G.  Unfunded  Mandates  Act  of  1995 
H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Applicability  of  Executive  Order  13045 

I.  Purpose  and  Summary  of  the 
Standards 


A.  Purpose  of  Regulation 
1.  Groimd-level  Ozone 

Groimd-level  ozone,  which  is  a  major 
component  of  "smog,"  is  formed  in  the 
atmosphere  by  reactions  of  VCX]  and 
oxides  of  nitrogen  (NOx)  in  the  presence 
of  simlight.  The  formation  of  groimd- 
level  ozone  is  a  complex  process  that  is 
affected  by  many  variables. 

Exposure  to  groimd-level  ozone  is 
associated  with  a  wide  variety  of  human 
health  effects,  agricultural  crop  loss,  emd 
damage  to  forests  and  ecosystems.  Acute 
health  effects  are  induced  by  short-term 
exposures  to  ozone  (observed  at 
concentrations  as  low  as  0.12  parts  per 
million  (ppm)),  generally  while 
individuals  are  engaged  in  moderate  or 
heavy  exertion,  and  by  prolonged 
exposures  to  ozone  (observed  at 


concentrations  as  low  as  0.08  ppm), 
typically  while  individuals  are  engaged 
in  moderate  exertion.  Moderate  exertion 
levels  are  more  frequently  experienced 
by  individuals  than  heavy  exertion 
levels.  The  acute  health  effects  include 
transient  pulmonary  function  responses, 
transient  respiratory  symptoms,  effects 
on  exercise  performance,  increased 
sensitivity  of  airways  to  irritants, 
increased  susceptibility  to  respiratory 
infection,  increased  hospital  admissions 
and  emergency  room  visits,  and 
transient  pulmonary  inflammation. 
Groups  at  increased  risk  of  experiencing 
such  effects  include  active  children, 
outdoor  workers,  and  others  who 
regularly  engage  in  outdoor  activities 
and  individuals  with  preexisting 
respiratory  disease. 

2.  Consumer  Products  Regulation 

Emissions  of  VOC  fi-om  the  use  of 
consumer  products  are  not  currently 
regulated  at  the  Federal  level.  However, 
eight  States  (California,  Coimecticut, 
Massachusetts,  New  Jersey,  New  York, 
Oregon,  Rhode  Island,  and  Texas)  arq 
currently  enforcing  VOC  standards  for 
various  categories  of  consumer 
products.  All  of  these  State  rules 
address  at  least  some  of  the  products 
covered  by  this  rule.  Representatives  of 
the  consumer  products  industry  have 
expressed  concern  that  differences  in 
State  and  local  requirements  for 
consumer  products  could  disrupt  the 
national  distribution  network  for 
consumer  products.  They  have, 
therefore,  urged  the  EPA  to  issue  rules 
for  consumer  products  to  encourage 
consistency  across  the  country.  Many 
States  with  ozone  pollution  problems 
are  also  supportive  of  an  EPA 
rulemaking  that  will  assist  them  in  their 
efforts  toward  achievement  of  ozone 
attaiimient.  At  least  13  States  have 
included  anticipated  reductions  from 
the  Federal  consumer  products  rule  as 
part  of  their  State  implementation  plans 
to  reduce  their  State's  overall  VOC 
emissions. 

In  response  to  these  concerns,  the 
EPA  fisted  for  regulation  the  24   ' 
categories  of  household  consumer 
products  addressed  by  this  rule.  The 
standards  establish  VOC  content  limits 
for  these  24  categories  of  consumer 
products.  The  existence  of  a  national 
rule  is  not  meant  to  imply  that  it  would  ^ 


be  inappropriate  for  States  to  develop 
more  stringent  levels  of  controls,  or 
maintain  more  stringent  controls 
already  in  place,  where  necessary,  to 
attain  the  ozone  standard.  Instead,  the 
national  standard  is  expected  to  reduce 
the  number  of  States  needing  to  develop 
new,  separate  rules  for  these  categories. 

3.  Background  on  Section  183(e) 

Section  183(e)  of  the  Act  mandates  a 
new  regulatory  program  for  controlling 
VOC  emissions.  Through  this  provision. 
Congress  required  the  EPA  to  conduct  a 
study  of  emissions  of  VOC  into  the 
ambient  air  from  consumer  and 
commercial  products  and  to  list  for 
regulation,  based  on  the  study, 
categories  of  products  that  have  the 
potential  to  contribute  to  ozone 
nonattainment. 

In  accordance  with  section  183(e)  of 
the  Act,  the  Administrator  has 
determined  that  VOC  emissions  from 
the  use  of  consumer  products  have  the 
potential  to  contribute  to  ozone  levels 
that  violate  the  NAAQS  for  ozone.  The 
EPA  and  many  States  consider  the 
regulation  of  consumer  products  to  be 
an  important  component  of  the  overall 
approach  to  reducing  those  emissions 
that  contribute  to  nonattainment.  The 


EPA's  determination  that  VOC 
emissions  from  the  use  of  consumer 
products  have  the  potential  to 
contribute  to  nonattainment  of  the 
ozone  NAAQS  and  the  decision  to 
regulate  consumer  products  were 
discussed  in  the  preamble  to  the 
proposed  rule  (61  FR  32729),  in  the 
Report  to  Congress  on  Consumer  and 
Commercial  Products  (Docket  No.  A- 
95-40,  Item  No.,  II-A-l),  and  in  the 
Federal  Register  notice  announcing  the 
schedule  for  regulation  (60  FR  15264). 

A  separate  document  in  today's 
Federal  Register  contains  the  final 
notice  that  lists  consumer  products  for 
regulation  under  section  183(e).  The 
document  describes  section  183(e)  of 
the  Act  and  provides  a  summary  of 
public  comments  and  the  EPA 
responses  regarding  the  Report  to 
Congress  and  the  list  and  schedule  for 
regulation. 

B.  Summary  of  the  Standards 

The  final  rule  applies  to 
manufacturers,  importers,  and 
distributors  of  subject  consumer 
products  manufactured  for  sale  or 
distribution  in  the  United  States, 
including  the  District  of  Columbia  and 
all  United  States  territories.  The 


regulated  entity  in  each  case  is  the 
manufocturer,  distributor,  or  importer 
named  on  the  label  of  the  regulated 
consumer  product.  If  the  product  is 
manufactured  by  a  company  not  named 
on  the  label  of  the  product,  the 
manufacturer  of  the  product  is  also  a 
regulated  entity  for  purposes  of 
compliance  with  the  VOC  content  or 
emission  limits.  The  VOC  content  limits 
for  all  product  categories  except 
charcoal  lighter  material  are  presented 
in  tables  1  and  2,  and  the  VOC  emission 
limit  for  charcoal  lighter  material  is 
presented  in  table  3  of  this  preamble.  — 
The  VOC  content  limits  presented  in 
tables  1  and  2  and  the  VOC  emission 
limit  presented  in  table  3  must  be 
achieved  by  December  10,  1998  for  all 
products  that  are  not  registered  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (7  U.S.C.  136-136y) 
(FIFRA).  Because  of  the  time  needed  for 
registration  of  new  or  reformulated 
products  under  FIFRA,  the  compUance 
date  for  FIFRA-regulated  products  is  1 
year  later  than  that  for  non-FIFRA- 
regulated  products.  Accordingly,  for 
those  consumer  products  that  are 
subject  to  FIFRA,  the  VOC  content 
limits  must  be  achieved  by  December 
10, 1999. 


Table  l  of  Subpart  C— Product  Category  Table  of  Standards:  VOC  Coi^ent  Limits 


Product  category 


Air  fresheners: 

Single-phase ......................... ...... 

Double-ptiase 

Liquids/pump  sprays 

Solids/gels , 

Automotive  windshield  washer  fluid 
Bathroom  and  tile  cleaners: 

Aerosols 

All  other  forms  »., 

Carburetor  and  choke  cleaners  

Cooking  sprays — aerosol 

Dusting  aids: 

Aerosols 

All  otfier  forms  _„......... 

Engine  degreasers 

Fabric  protectants . ... 

Floor  pislishes/waxes: 

Products  for  flexible  fkxmng  materials 

Products  for  nonresilient  flooring 

Wood  fkxx  wax _ 

Fumiture  maintenance  products — aerosol 

General  purpose  cleaners  ~ 

Glass  cleaners: 

Aerosols 

All  ottier  forms  _ 

Hairsprays , _.. 

Hair  mousses 

Hair  styling  gels  

Househokj  adhesives: 

Aerosols - 

Contact 

Construction  and  panel 

Ger)eral  purpose 

Structural  waterproof  „. 


VOC  content 
Hmit  (weight- 
percent  VOC) 


70 
30 
18 
3 
35 

7 

5 

75 

18 

35 

7 

75 

75 

7 
10 
90 
25 
10 

12 

8 

80 

16 

6 

75 
80 
40 
10 
15 
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Table  1  of  Subpart  C— Product  Category  Table  of  Standards:  VOC  CoNTEhfr  Limits— Continued 


Product  category 


VOC  content 
Nmit  (weight- 
percent  VOC) 


Insecticides: 

Crawling  txjg 

Flea  and  tick 

Flying  tHjg  

Foggers 

Lawn  and  Garden 

Laundry  prewash: 

Aerosols/solids 

All  ottier  forms  

Laundry  starcti  products  .... 

Nail  polish  removers  

Oven  cleaners: 

Aerosols/pump  sprays 

Liquids 

Shaving  creams  


40 
25 
35 
45 
20 

22 

5 
5 


8 
5 
5 


Table  2  of  Subpart  C— Underarm  Antiperspirant  and  Underarm  Deodorant  Table  of  Standards:  HV0C» 

Content  Limits 


Product  category 


Percent  HVOC 
content  limit 
(weight-per- 
cent HVOC) 


UrxJerarm  antiperspirants — aerosol 
Underarm  deodorants — aerosol 


60 
20 


•  High-volatility  organic  compound  (HVOC)  are  VOC  with  vapor  pressure  greater  than  80  millimeters  of  mercury  at  20  "C. 

Table  3  of  Subpart  C— Charcoal  Lighter  material  Table  of  Standards:  VCX3  Emission  Limit 


Product  category 


VOC  emission 

limit  (grams 

(g)/start) 


Charcoal  Lighter  Material . 


9 


Charcoal  lighter  material 
manufactured  after  December  10, 1998 
may  not  emit  greater  than  9  grams  of 
VOC  per  start,  as  determined  using 
procedures  specified  in  the  regulation. 
Regulated  entities  for  subject  charcoal 
lighter  material  must  label  their 
products  with  information  specifying 
the  quantity  of  charcoal  lighter  material 
per  pound  of  charcoal  that  was  used  in 
the  testing  protocol  for  that  product. 

These  compliance  periods  are 
consistent  with  those  presented  in  the 
proposed  rule..  The  EPA  believes  that 
these  intervals  will  provide  adequate 
time  for  the  vast  majority  of  regulated 
entities  to  achieve  compliance.  The  EPA 
included  a  variance  provision  in  this 
rule  (see  section  59.206)  that  may 
provide  temporary  relief  for  regulated 
entities,  especially  small  businesses, 
who  cannot  achieve  compliance  because 
of  extraordinary  circiunstances  beyond 
reasonable  control. 

To  identify  consumer  products  that 
are  subject  to  the  rule,  each  regulated 
entity  of  a  subject  consumer  product 
must  display  on  each  consumer  product 


container  or  package,  the  day,  month, 
and  year  on  which  the  product  was 
manufactured,  or  a  code  indicating  such 
date. 

The  following  consiuner  products  are 
exempt  from  the  rule: 

(1)  Any  consumer  product 
manufactured  solely  for  shipment  and 
use  outside  of  the  United  States. 

(2)  Insecticides  and  air  fresheners 
containing  at  least  98-percent 
paradichlorobenzene  or  at  least  98- 
percent  naphthalene. 

(3)  Adhesives  sold  in  containers  of 
0.03  liter  (1  ounce)  or  less. 

(4)  Bait  station  insecticides.  For  the 
purpose  of  this  rule,  bait  station 
insecticides  are  containers  enclosing  an 
insecticidal  bait  that  does  not  weigh 
more  than  14  grams,  where  bait  is 
designed  to  be  ingested  by  insects  and 
is  composed  of  solid  material  feeding 
stimulants  writh  less  than  5  percent  by 
weight  active  ingredients. 

(5)  Air  fresheners  whose  VOC 
constituents  are  100-percent  fragrance 
materials. 


(6)  Non-aerosol  moth  proofing 
products  that  are  principally  for  the 
protection  of  fabric  from  damage  by 
moths  and  other  fabric  pests  in  adult, 
juvenile,  or  larval  forms. 

(7)  Flooring  seam  sealers  used  to  join 
or  fill  the  seam  between  two  adjoining 
pieces  of  flexible  sheet  flooring. 

The  final  rule  also  includes  an 
innovative  product  provision  which 
allows  a  regulated  entity  to  market  a 
product  with  VOC  content  that  exceeds 
the  limit  in  the  rule  under  certain 
circumstances.  The  regulated  entity 
must  provide  supporting  documentation 
that  demonstrates  that  the  use  of  the 
product  will  result  in  VOC  emissions 
equal  to  or  less  than  a  complying 
consumer  product  due  to  some 
characteristic  of  the  product 
formulation,  design,  delivery  system,  or 
other  factor. 

The  final  rule  also  allows  a  regulated 
entity  to  apply  for  a  temporary  variance 
if,  due  to  extraordinary  circimistances 
beyond  reasonable  control,  the  regulated 
entity  caiuiot  comply  with  the  VOC 
content  limit  requirements  by  the 
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specified  compliance  date.  The  final 
rule  specifies  the  criteria  that  must  be 
met  before  the  Administrator  will  grant 
a  variance. 

The  rule  does  not  require  the 
submission  of  routine  reports.  However, 
a  regulated  entity  must  provide 
evidence  of  compliance  with  the  rule 
whenever  requested  by  the 
Administrator.  Compliance  with  the 
VOC  content  limits  in  tables  1  and  2 
must  be  calculated  from  records  of  the 
weight-percent  of  constituents  used  to 
make  each  batch  of  the  product. 
Compliance  with  the  VOC  emission 
limit  for  lighter  material  in  table  3  is 
based  on  procedures  specified  in  section 
59.208  of  the  rule,  or  an  alternate 
method  approved  by  the  Administrator. 

Regulated  entities  must  keep  records 
of  the  design  formulation  for  each 
consiuner  product  subject  to  the  rule 
(except  for  charcoal  lighter  materials), 
imless  the  manufacturer  has  submitted 
to  the  EPA  a  written  certification  that 
the  manufacturer  will  maintain  the 
records  for  the  regulated  entity.  For  each 
batch  of  production,  a  regulated  entity 
must  maintain  for  3  years  accurate 
records  of  the  weight-percent  and 
chemical  composition  of  the  individual 
product  constituents.  Regulated  entities 
of  subject  charcoal  lighter  materials 
must  keep  records  for  3  years  of  the 
results  of  tests  performed  according  to 
section  59.208  of  the  final  rule. 

The  final  rule  requires  that  each 
regulated  entity  of  any  subject  consumer 
product  submit  a  one-time  Initial 
Notification  Report  to  the  EPA 
containing  the  following  information: 
(1)  company  name;  (2)  name,  title, 
phone  nimiber,  address,  and  signature 
of  certifying  company  official;  (3)  a  list 
of  product  categories  and  subcategories 
subject  to  sections  59.203  and  59.204,  as 
foimd  in  tables  1  and  2,  for  which  the 
company  is  currently  the  regulated 
entity;  (4)  description  of  date  coding 
systems,  clearly  explaining  how  the  date 
of  manufacture  is  marked  on  each  sales 
imit  of  subject  consiuner  products  and 
(5)  name  and  location  of  the  designated 
recordkeeping  agent,  if  any.  If  a  date 
code  is  revised,  an  updated  description 
must  be  submitted  within  30  days 
following  the  change.  The  Initial 
Notification  Report  must  be  submitted 
to  the  appropriate  EPA  Regional  Office 
no  later  than  December  10, 1998  or  30 
days  after  becoming  a  regulated  entity. 
Addresses  for  the  EPA  Regional  Offices 
are  provided  in  section  59.210. 


n.  Summary  of  Considerations  in 
Developing  the  Rule 

A.  Technical  Basis  of  Regulation 

Regulations  under  section  183(e)  of 
the  Act  must  reflect  the  EPA's 
determination  of  best  available  controls 
(BAC)  for  the  category  of  product.  As 
defined  in  section  183(e)(1)  of  the  Act, 
BAC  is 

*  *  *  the  degree  of  emission  reduction 
that  the  Administrator  determines,  on  the 
basis  of  technological  and  economic 
feasibility,  health,  environmental,  and  eneigy 
impacts,  is  achievable  through  the 
application  of  the  most  effective  equipment, 
measures,  processes,  methods,  systems,  or 
techniques,  including  chemical 
reformulation,  product  or  feedstock 
substitution,  repackaging,  and  directions  for 
use,  consumption,  storage,  or  disf>osal. 

As  discussed  in  the  preamble  to  the 
proposed  rule  (61  FR  14531,  April  2, 
1996),  the  EPA  has  determined  that  BAC 
for  23  of  the  consumer  product 
categories  covered  by  this  rule  consists 
of  imposing  specific  VOC  content  limits, 
expressed  as  the  weight-percent  VOC, 
for  each  consumer  product  category.  For 
charcoal  lighter  fluid,  VCXl  limits  are 
best  expressed  as  the  amount  of  VCX] 
emitted  during  use  as  determined  by  the 
test  method  presented  in  section  59.208 
of  the  rule.  Section  183(e)  of  the  Act 
allows  the  EPA  to  consider  a  wide  rangie 
of  strategies  to  achieve  emission 
reductions  through  BAC.  Section  183(e) 
provides  that  the  determination  must  be 
based  upon  technological  and  economic 
feasibility,  and  upon  health, 
envirormiental,  and  energy  impacts.  The 
EPA  has  determined  that,  in  most  cases, 
all  or  most  of  a  product's  VOC  content 
is  emitted  during  product  use. 
Therefore,  the  EPA  concluded  that 
limits  on  the  amount  of  VOC 
incorporated  into  the  products  would  be 
the  most  feasible  and  least  disruptive 
control  measure.  Additionally,  in 
working  to  comply  with  State  VOC  rules 
over  the  past  several  years,  the 
consumer  products  industry  has 
established  product  reformulation  as  the 
most  technologically  and  economically 
feasible  strategy  for  reducing  VOC 
emissions.  The  standards  thus  reflect 
the  degree  of  emission  reduction  that 
the  EPA -determines  to  be  BAC.  The  EPA 
selected  the  VOC  limits  based  primarily 
on  the  EPA's  consumer  products  survey, 
analysis  of  existing  State  rules  for 
consumer  products,  and  information 
gathered  during  the  EPA's  study  of  the 
consumer  and  commercial  products 
industry. 

B.  Stakeholder  and  Public  Participation 

Consumer  product  regulation 
development.  The  consumer  product 


standards  were  proposed  and  the 
preamble  was  published  in  the  Federal 
Register  on  April  2, 1996  (61  FR  14531). 
The  EPA  solicited  public  comments  at 
the  time  of  proposal,  and  made  available 
copies  of  the  regulatory  text.  Technical 
Support  Document,  and  Economic 
Impact  Analysis  for  interested  parties. 

To  provide  interested  parties  the 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  consumer  product 
standards,  the  EPA  held  a  public 
hearing  in  Research  Triangle  Park, 
North  Carolina  on  May  17, 1996. 
Thirteen  speakers  presented  oral 
testimony  at  this  hearing.  The  public 
comment  period  was  open  fit)m  April  2, 
1996  to  June  17, 1996.  In  all,  the  EPA 
received  67  comment  letters  on  the 
consumer  products  rule,  Commenters 
included  industry  representatives. 
States,  trade  associations,  and  others. 
The  comments  have  been  carefully 
considered,  and  changes  have  been 
made  to  the  proposed  standards  when 
determined  by  the  Administrator  to  be 
appropriate.  Significant  comments  are 
discussed  in  section  IV  of  this  preamble. 
A  detailed  discussion  of  all  public 
comments  and  the  EPA's  responses  can 
be  found  in  the  CP-BID,  referenced  in 
the  ADDRESSES  section  of  this  preamble. 
Development  of  list  and  schedule  for 
regulation.  The  EPA  submitted  the 
Report  to  Congress,  including  the 
required  criteria  for  regulation,  on 
March  23, 1995.  A  summary  of  the  six- 
volume  report  (EPA-453/R-94-066-a 
through  f)  was  published  at  60  FR 
15264,  along  with  a  list  of  product 
categories  and  the  schedule  for 
regulating  them.  The  EPA  accepted 
public  comments  for  submittal  to  the 
docket  after  this  publication.  However, 
the  EPA  considered  the  list  and 
schedule  as  an  interim  step  to  regulation 
rather  than  final  EPA  action.  Therefore, 
the  EPA  requested  submission  of  public 
comments  on  the  section  183(e) 
regulatory  list  and  schedule  at  the  Ume 
the  EPA  proposes  to  regulate  a 
particular  category  of  product.  Since 
publication  of  the  list  and  schedule  for 
regulation,  the  EPA  has  proposed 
regulations  for  three  product  categories: 
architectural  coatings  (61  FR  32729), 
automobile  refinishing  coatings  (61  FR 
19005),  and  consumer  products  (61  FR 
4531).  Commenters  submitted  a  total  of 
85  comment  letters  on  the  section  183(e) 
study  and  Report  to  Congress  and  the 
list  and  schedule  for  regulation.  In 
addition,  a  total  of  12  speakers  testified 
on  the  list  and  schedule  for  regulation 
at  the  three  individual  public  hearings 
held  for  these  rules.  The  listing  notice 
for  consumer  products,  which  can  be 
found  elsewhere  in  today's  Federal 
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Register,  contains  a  detailed  discussion 
of  all  these  public  comments  and  the 
EPA's  responses. 

in.  Summary  of  Impacts 

A.  Volatile  Organic  Compound 
Reductions 

The  standards  imposed  by  these 
regulations  will  reduce  nationwide 
emissions  of  VOC  from  consumer 
products  by  82,000  megagrams  per  year 
(Mg/yr)  (90,000  tpy)  relative  to 
emissions  in  1990.  This  reduction 
represents  a  20  percent  reduction  from 
the  1990  baseline. 

B.  Secondary  Air,  Water,  and  Solid 
Waste  Impacts 

The  EPA  anticipates  no  adverse 
secondary  air,  water,  or  solid  waste 
impacts  from  compliance  with  these 
standards.  In  general,  the  standards  will 
lead  to  product  reformulation  to  reduce 
the  amount  of  VOC  released  into  the 
ambient  air.  While  some  additional 
water  is  likely  to  be  added  to 
formulations,  this  increase  is  not 
expected  to  result  in  additional  waste 
water  discharges  to  the  environment. 

The  regulations  do  not  impact 
existing  product  inventories.  Products 
manufactured  before  the  compliance 
dates  discussed  in  section  I.B.  are  not 
affected.  Excluding  existing  product 
inventories  from  the  regulations  will 
eliminate  any  incremental  solid  waste 
increase  due  to  discarded  unsold 
products.  The  new  products  are  not 
expected  to  require  any  more  packaging 
than  existing  products;  thus,  the  volume 
of  discarded  packaging  should  not 
increase. 

C.  Energy  Impacts 

The  EPA  anticipates  no  increase  in 
energy  usage  as  a  result  of  this  rule.  The 
standards  do  not  require  the  use  of 
control  devices  that  utilize  energy  to 
reduce  the  amount  of  VOC  emitted  to 
the  air.  The  EPA  is  also  not  aware  of  any 
incremental  energy  use  increase 
expected  from  the  production  of  new 
formulations  of  consiuner  products. 

D.  Economic  Impact  Analysis 

By  establishing  a  set  of  product- 
specific  standards  for  VOC  content,  the 
rule  has  cost  implications  for  producers 
of  the  affected  products.  Manufacturers 
of  consumer  products  that  do  not  meet 
the  VOC  levels  in  the  rule  will  be 
required  to  reformulate  such  products  if 
they  wish  to  continue  marketing  these 
products.  Each  option  imposes  costs, 
some  of  which  will  be  passed  on  to 
other  members  of  society  (consiuners)  in 
the  form  of  higher  prices,  and  some  of 
which  will  be  borne  directly  by 
manufactiuers. 


The  cost  of  reformulation  includes  the 
resources  that  must  be  devoted  to 
creating  a  compliant  product,  e.g., 
research  and  development  expenditures 
plus  any  net  changes  in  the  variable  cost 
of  producing  the  new  product.  Variable 
costs  may  be  affected  by  changes  in  the 
material  composition  of  the  new 
product.  The  cost  for  each 
noncompliant  product  depends  on  the 
level  of  effort  required  to  develop  a  new 
product  and  how  these  expenditxues  are 
inciured  over  time.  Reformulation  cost 
data  were  provided  by  industry  to  the 
EPA  for  prototype  reformulations  in  the 
consumer  product  categories. 

Under  a  worst-case  scenario, 
implementation  of  these  standards 
would  result  in  national  annualized 
costs  of  $26  million  per  year  (presented 
in  1991  dollars).  This  estimate  includes 
the  aimualized  one-time  costs  of 
product  reformulation  assiuning  all 
products  exceeding  the  VOC  standards 
will  be  reformulated.  Recordkeeping 
and  reporting  costs  have  been  estimated 
to  be  approximately  $960,000  per  year. 
Therefore,  the  total  annualized  costs  are 
approximately  $27  million.  There  are  no 
monitoring  requirements  for  this  rule. 
No  significant  capital  expenditures  are 
expected.  The  EPA  has  determined,  and 
the  consumer  products  industry  has 
concurred,  that  a  significant  proportion 
of  subject  products  have  been 
reformulated  in  response  to  State 
regulations  and  in  anticipation  of  this 
final  rule.  Data  are  not  available  to 
quantify  the  proportion  of  the  one-time 
reformulation  costs  that  have  already 
been  inciured.  To  the  extent  that 
reformulations  have  already  taken  place 
since  1990,  this  cost  estimate  will 
overstate  the  true  costs  of  this 
regulation.  Also,  products  produced  in 
small  volumes  are  likely  to  be 
withdrawn  firom  the  market  rather  than 
incur  the  fixed  costs  of  reformulation. 
This  also  leads  to  a  lower  national  cost. 

The  collective  effect  of  some  products 
being  removed  from  the  market  and 
other  products  bearing  higher  costs  of 
production  will  likely  lead  to  changes  in 
market  prices  and  quantities.  The 
estimated  market  effects  are  generally 
quite  small.  Price  effects  in  each  market 
range  from  no  effect  to  an  approximated 
3-percent  price  increase.  Market-level 
price  effects  are  expected  to  be  typically 
less  than  one-tenth  of  1  percent. 
Similarly,  the  reduction  in  production  is 
projected  to  be  small,  ranging  from 
virtually  no  effect  to  a  1.7-percent 
reduction.  The  reduction  in  production 
will  typically  be  less  than  one-tenth  of 
one  percent. 

Giving  consideration  to  producers' 
choices  for  the  least  costly  compliance 
option  (i.e.,  reformulation  or  product 


withdrawal)  and  adjustments  that  vdll 
occur  in  the  market,  the  estimated  social 
cost  of  the  regulation  (including 
reformulation  costs  or  lost  profits  from 
product  withdraws)  is  approximately 
$21  million  per  year  (estimated  in  1991 
dollars),  with  an  estimated  range  from 
$17  million  to  $23  million  by  varying 
some  key  assiunptions.  This  range  of 
total  social  cost  falls  below  1  percent  of 
baseline  revenue  for  the  affected 
industry  sectors. 

IV.  Significant  Comments  and  Changes 
to  the  Proposed  Rule 

The  EPA  received  a  total  of  67 
comment  letters  diuing  the  public 
comment  period  following  proposal  of 
the  consumer  products  rule.  In  addition, 
13  speakers  presented  testimony  at  a 
public  hearing  held  in  Research 
Triangle  Park,  North  Carolina,  on  May 
17, 1996.  The  more  significant 
conunents  on  the  consumer  products 
rule  are  discussed  in  this  section  of  the 
preamble.  A  complete  summary  of 
conunents  on  the  consiuner  products 
rule  and  the  EPA's  full  responses  are 
presented  in  the  CP-BID,  as  referenced 
in  the  ADDRESSES  section  of  this 
preamble. 

In  response  to  pubUc  conunents  on 
the  proposed  standards,  the  EPA  has 
made  several  changes  to  the  final  rule. 
While  most  of  the  changes  are 
clarifications  designed  to  make  the 
EPA's  intent  clearer,  the  EPA  did  make 
minor  changes  to  the  proposed 
requirements  based  upon  comments 
received. 

A.  Changes  to  the  Proposed  Rule 

The  EPA  has  made  certain  changes  to 
the  final  rule  regarding  definitions, 
variances,  recordkeeping,  and  reporting 
requirements,  and  administrative 
provisions  as  detailed  below. 

1.  Definitions  of  Regulated  Entity, 
Manufacturer,  and  Person 

The  proposed  rule  specified  that  the 
standards  would  "apply  to 
manufacturers,  processors,  wholesale 
distributors,  or  importers  of  consumer 
products."  A  "manufacturer"  was 
defined  as  any  person  who  imports, 
manufactiues,  processes,  or  distributes  a 
consumer  product.  A  "distributor"  was 
defined  as  any  person  to  whom  a 
consumer  product  is  sold  or  supplied 
for  the  purposes  of  resale  or  distribution 
in  commerce. 

Several  commenters  indicated  that  the 
rule  could  be  interpreted  as  applying 
too  broadly  to  entities  that  are  not 
responsible  for  development  or 
formulation  of  a  product.  Clarification 
of  the  definition  of  regulated  entity  was 
also  requested  by  several  commenters 
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concerned  about  unclear  responsibility 
for  recordkeeping  and  reporting. 

The  EPA  has  revised  the  definition  of 
"regulated  entity"  and  "manufactiuer" 
in  order  to  clarify  its  intent.  Since 
"regulated  entity"  is  defined  imder 
section  59.201,  it  has  been  deleted  bom 
section  59.202  to  avoid  redundancy. 
Under  section  59.201(b),  "regulated 
entity"  is  now  defined  as  follows: 

The  regulated  entity  is  (1)  the  manufoctuier 
or  importer  of  the  proiduct  and  (2)  any 
distributor  that  is  named  on  the  product 
label.  The  manufacturer  or  importer  of  the 
product  is  a  regulated  entity  for  purposes  of 
compliance  with  the  VOC  content  or 
emission  limits  in  section  59.203,  regardless 
of  whether  the  manufocturer  or  importer  is 
named  on  the  label  or  not. 

The  distributor,  if  named  on  the  label,  is 
the  regulated  entity  for  purposes  of 
compliance  with  all  sections  of  the  rule, 
except  for  section  59.203.  Distributors  whose 
names  do  not  appear  on  the  label  are  not 
regulated  entities.  If  no  distributor  is  named 
on  the  label,  then  the  manufacturer  or 
importer  is  responsible  for  compliance  with 
all  sections  of  the  rule. 

In  order  to  avoid  having  a  processor 
or  contract  filler  be  solely  accountable 
for  products  manufactiu-ed  to  a 
customer's  specifications,  the  definition 
of  "manufacturer"  in  section  59.202  was 
revised  as  follows: 

Manufacturer  means  any  person  who 
manufactures  or  processes  a  consumer 
product.  Manufacturers  include:  (1) 
processors  who  blend  and  mix  consumer 
products;  (2)  contract  fillers  who  develop 
formulas  and  package  these  formulas  under 
a  distributor's  label;  (3)  contract  fillers  who 
manufacture  products  using  formulas 
provided  by  a  distributor;  and  (4)  distributors 
who  specify  formulas  to  be  used  by  contract 
fillers  or  processors. 

The  intent  of  these  revisions  is  to 
clarify  that,  under  conditions  where 
distributors  have  no  direct  control  over 
the  product  VOC  content  (either  through 
manufacturing  or  processing  the 
product  themselves,  or  by  specifying  a 
particular  formulation  to  be  used), 
distributors  named  on  the  label  are 
subject  to  all  the  provisions  of  subpart 
C  except  the  VOC  content  or  emission 
limits  in  section  59.203.  However, 
distributors  (whether  or  not  named  on 
the  label)  who  specify  that  a  particular 
formulation  be  used  would  be 
considered  "manufacttuers"  and  would, 
therefore,  be  subject  to  the  VOC  content 
or  emission  limits. 

In  order  to  clarify  what  is  meant  by 
the  term  "person,"  EPA  has  revised 
section  59.202  to  include  a  definition  of 
"person"  as  follows: 

Person  means  an  individual,  corporation, 
partnership,  association,  State,  any  agency, 
department,  or  instrumentality  of  the  United 


States,  and  any  officer,  agent,  or  employee 
thereof. 

2.  Definition  of  United  States 

Following  publication  of  the  proposed 
rule,  several  inquiries  were  received 
regarding  applicability  of  the  regulation 
to  areas  outside  the  50  States.  The  EPA's 
intent  is  for  the  regulation  to  apply  in 
the  50  States,  the  District  of  Columbia, 
and  United  States  territories. 
Consequently,  in  order  to  clarify  this 
intent,  the  EPA  has  added  a  definition 
of  United  States. 

3.  Variances 

Section  59.206  of  the  proposed  rule 
required  that  a  public  hearing  be  held 
for  each  variance  application.  In  order 
to  streamline  the  process,  the  EPA  has 
changed  the  rule  to  provide  that  a 
hearing  is  not  mandatory.  Notice  of  each 
variance  application  received  will  be 
published  in  the  Federal  Register,  and 
a  hearing  will  be  held  only  if  requested 
by  the  public. 

Regulated  entities  may  request  a 
variance  for  a  number  of  reasons.  For 
example,  some  manufacturers  may  need 
additional  time  for  research  and 
development  of  a  reformulated  product 
that  will  comply  with  the  VOC  limits  in 
the  rule.  In  some  cases,  manufactiuers 
may  need  time  to  perform  product 
testing  and  to  obtain  approval  from 
other  government  agencies  in  order  to 
reformulate  certain  products  to  comply 
with  the  rule.  In  other  cases, 
manufactiuers  may  require  additional 
time  to  complete  the  registration  process 
for  reformulated  pesticide  products. 

While  some  variances  may  be  sought 
in  order  to  delay  initial  compliance  wdth 
the  rule  for  a  variety  of  reasons,  there 
may  be  occasions  in  the  futiue  when 
regulated  entities  may  not  be  able  to 
comply  for  some  finite  period  of  time. 
For  example,  a  particular  ingredient 
essential  to  the  formulation  of  a 
compliant  product  might  be  temporarily 
unavailable  due  to  reasons  beyond  the 
control  of  the  regulated  entity.  In  that 
case,  the  manufactiuer  may  need  to 
substitute  an  ingredient  that  would 
cause  the  product  to  exceed  the  VOC 
content  or  emission  standard  for  that 
product  category.  In  such  a  case,  the 
manufacturer  could  seek  a  variance  to 
allow  continued  marketing  of  the 
product  during  the  period  of  time  that 
the  proper  feedstock  is  unavailable. 

4.  Recordkeeping  and  Reporting 
Requirements 

The  proposed  rule  stated  that  the 
recordkeeping  and  reporting 
requirements  applied  to  eadi 
manufactvuer  or  importer  subject  to 
provisions  of  §  59.203(a).  Commenters 


questioned  who  exactly  was  required  to 
meet  the  recordkeeping  and  reporting 
requirements,  (i.e.,  the  manufacturer, 
the  importer,  or  the  distributor).  Some 
manufacturers  mentioned  that  they  had 
distributors  who  would  be  imable  to 
meet  the  recordkeeping  and  reporting 
requirements  because  they  did  not  have 
access  to  the  manufactiuer's  product 
formulation  data.  Manufacturers, 
distributors,  and  retailers  expressed 
concern  about  trade  secrets  and 
proprietary  formulations  being  revealed 
to  other  commercial  businesses  in  order 
to  achieve  compliance.  Because  of  such 
concerns,  several  commenters  requested 
that  the  regulated  entity  be  allowed  to 
delegate  the  responsibility  for 
maintaining  records. 

It  was  the  EPA's  intent  that  the 
regulated  entity  (the  party  with  ultimate 
control  over  the  VOC  content  of  the 
product)  also  be  responsible  for  the 
recordkeeping  and  reporting 
requirements.  In  response  to  concerns 
raised  about  trade  secrets  and 
proprietary  information,  the 
recordkeeping  and  reporting 
requirements  of  section  59.209(a)  were 
revised  to  indicate  that  the 
manufacturer  may  provide  vmtten 
certification  to  the  EPA  accepting 
responsibility  for  the  recordkeeping 
requirements  on  behalf  of  the  regulated 
entity. 

Failure  to  maintain  the  required 
records  may  result  in  enforcement 
action  by  the  EPA  against  the  certifying 
manufacturer  in  accordance  with  the 
enforcement  provisions  applicable  to 
violations  of  these  provisions  by 
regulated  entities.  "The  certifying 
manufactiu^r  may  revoke  the  written 
certification  by  sending  a  written 
statement  to  the  EPA  and  the  regulated 
entity  giving  at  least  90  days  notice  that 
the  certifying  manufactiuer  is 
rescinding  acceptance  of  responsibility 
for  compliance  with  the  recordkeeping 
requirements  listed  in  this  paragraph. 
Upon  expiration  of  the  notice  period, 
the  regulated  entity  must  assiune 
responsibility  for  maintaining  the 
records  specified  in  this  paragraph. 
Written  certifications  and  revocation 
statements  to  the  EPA  from  the 
certifying  manufacturer  shall  be  signed 
by  the  responsible  official  of  the 
certifying  manufactiuer,  provide  the 
name  and  address  of  the  certifying 
manufacturer,  and  be  sent  to  the 
appropriate  EPA  Regional  Office  at  the 
address  listed  in  Section  59.210.  Such' 
written  certifications  are  not 
transferable  by  the  manufactiuer. 

The  EPA  has  made  other  changes  to 
simplify  the  recordkeeping  and 
reporting  requirements.  Some 
conunenters  asserted  that  since  the 
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Initial  Notification  Report  contains  the 
location  where  VOC  content  records  are 
maintained,  it  would  be  unnecessary  to 
report  the  location  of  all  facilities  where 
the  subject  products  are  manufactured 
or  distributed.  The  EPA  simplified  the 
recordkeeping  and  reporting  section  for 
the  initial  notification  reporting 
requirements  to  reduce  the  amount  of 
reporting  required. 

Because  the  Initial  Notification  Report 
contains  the  title,  name,  address,  and 
phone  number  of  the  responsible 
official,  the  location  of  each  facility  and 
the  location  where  the  VOC  content 
records  are  maintained  need  only  be 
supplied  upon  request  by  the 
Administrator,  rather  than  with  each 
Initial  Notification  Report.  In  addition, 
if  the  records  specified  in  paragraphs 
(a)(1)  and  (a)(2)  of  section  59.209  are  to 
be  maintained  by  the  manufacturer,  the 
name  and  location  of  the  designated 
recordkeeping  agent  must  also  be 
submitted  as  part  of  the  Initial 
Notification  Report. 

5.  Administrative  provisions 

Since  proposal,  the  EPA  has  added 
several  new  sections  to  the  regulation  to 
aid  in  implementing  the  rule.  These 
administrative  provisions  do  not  add 
any  new  compliance  requirements  to 
the  rule,  and  pose  no  additional  impacts 
on  regulated  entities.  The  new 
requirements  were  added  to  provide 
consistent  procediu«s  for 
implementation.  The  provisions  that 
were  added  are  as  follow:  (1)  Addresses 
of  EPA  Regional  Offices.  (2)  State 
Authority,  (3)  Circumvention,  (4) 
Incorporations  by  Reference,  and  (5) 
Availability  of  Information  and 
Confidentiality. 

The  section  on  addresses  specifies  the 
mailing  addresses  of  EPA  Regional 
Offices  for  the  submittal  of  required 
reports.  The  States  and  territories  served 
by  the  various  Regional  Offices  are 
listed  in  this  section  as  well.  The 
appropriate  Regional  Office  for  purposes 
of  reporting,  variance  applications,  and 
innovative  product  applications  would 
be  that  Regional  Office  which  serves  the 
State  or  territory  in  which  the  regulated 
entity's  corporate  headquarters  are 
physically  located. 

The  section  on  State  authority 
clarifies  that  this  rule  in  no  way 
prevents  States  irom  adopting  more 
stringent  regulations.  The  section  on 
circumvention  prohibits  regulated 
entities  from  doing  anything  to  conceal 
what  would  otherwise  be 
noncompliance,  by  such  means  as 
falsifying  records  of  product 
formulation  or  VOC  content.  The 
section  on  incorporations  by  reference 
includes  as  part  of  the  rule  the 


American  Society  for  Testing  and 
Materials  (ASTM)  methods  diat  are 
cited  by  reference.  Finally,  the  section 
on  availability  of  information  and 
confidentiality  clarifies  the  type  of 
information  that  is  available  to  the 
public,  and  provides  for  the  confidential 
handling  of  any  proprietary  information 
that  may  be  submitted  in  response  to  the 
rule. 

B.  Significant  Comments  for  Which  No 
Rule  Changes  Were  Made 

In  the  preamble  to  the  proposed  rule 
(61  FR  14531,  April  2, 1996),  the  EPA 
solicited  comments  on  several  issues 
pertinent  to  this  and  other  section 
183(e)  rules.  These  issues  included 
alternative  approaches  to  cost- 
effectiveness  calculation,  other  systems 
of  regulation,  use  of  control  techniques 
guidelines  (CTG)  in  lieu  of  regulations, 
and  regulation  of  only  the  most  cost- 
effective  subset  of  the  24  consvuner 
product  categories.  In  addition,  other 
significant  issues  that  were  the  topic  of 
public  comments  (e.g.,  exemption  of 
low  vapor  pressure  VOC,  etc.)  are 
discussed  below.  As  distinct  from  EPA's 
consideration  of  cost  in  the  BAC 
analysis,  the  discussion  in  this  section 
did  not  form  a  basis  for  EPA's  selection 
of  BAC  for  the  categories  of  products 
regulated  by  the  rule. 

1.  Cost-Effectiveness 

Cost-effectiveness  is  a  measure  used 
to  compare  alternative  strategies  for 
reducing  pollutant  emissions,  or  to 
provide  a  comparison  of  a  new  strategy 
with  historical  strategies.  The  EPA's 
established  method  of  calculating  cost- 
effectiveness  of  a  rule  with  nationwide 
applicability  is  to  divide  the  total  cost 
of  the  rule  by  total  emission  reductions. 
In  the  proposal,  the  EPA  requested 
comment  on  two  alternative  ways  of 
calculating  cost-effectiveness  for  the 
consiuner  products  rule:  (1)  Cost- 
effectiveness  considering  emission 
reductions  in  ozone  nonattainnient 
areas  only,  and  (2)  cost-effectiveness 
considering  emission  reductions  in 
ozone  nonattainment  areas  during  the 
ozone  season  only. 

Before  discussing  the  comments 
received  on  this  cost-effectiveness 
methodology  issue,  it  is  important  to 
note  that  the  provisions  and  rationale 
for  today's  rule  are  not  dependent  upon 
the  disposition  of  this  issue.  The  EPA 
nonetheless  took  comment  on  the  issue 
because  this  rule  was  the  first  to  be 
proposed  under  section  183(e)  of  the 
Act  and  presented  an  opportimity  to 
receive  public  input  early  in  the 
program. 

In  regard  to  cost-effectiveness 
methodologies,  the  EPA  received 


comments  from  seven  commenters  who 
expressed  divergent  views  on  the  proper 
approach.  Some  favored  the  EPA's 
traditional  measure  of  cost- 
effectiveness,  while  others  favored 
alternative  approaches.  After 
considering  these  comments,  the  EPA 
does  not  plan  to  adopt  these  alternative 
approaches  to  calculating  cost- 
effectiveness  for  rules  with  nationwide 
control  requirements,  for  reasons  that 
are  presented  below. 

One  issues  raised  by  the  comments  is 
whether  the  EPA's  traditional  measure 
creates  a  bias  against  strategies  that 
apply  in  a  limited  geographic  area  (e.g., 
in  nonattainment  areas)  relative  to 
nationwide  strategies,  or  against 
seasonal  strategies  relative  to  year-round 
strategies.  This  issue  would  arise  if  the 
EPA  used  cost-effectiveness  figures  to 
compare  the  desirability  of  these 
dissimilar  types  of  strategies.  In  fact,  the 
EPA  did  not  use  cost-effectiveness 
estimates  in  this  way  in  developing  the 
consiuner  products  rule. 

In  the  case  of  the  consiuner  products 
rule,  the  EPA  considered  applying 
restrictions  to  consumer  products  only 
in  nonattainment  areas  (either  by  rule  or 
through  CTG  for  States).  The  EPA 
believes  that  geographically  targeted 
restrictions  for  these  nationally 
distributed  consumer  products  would 
pose  substantial  implementation 
difficulties  for  government  and  would 
impose  substantial  compliance  burdens 
on  a  large  number  of  regulated  entities. 
The  EPA  also  believes  that  such 
geographically  targeted  restrictions  for 
these  nationally  distributed  products 
would  be  less  effective  at  reducing 
emissions  than  a  national  rule  (see 
section  IV.A.  for  further  discussion). 
Because  the  EPA  determined  that  a 
strategy  applicable  only  to 
nonattainment  areas  would  be  less 
desirable  than  a  national  rule,  the  EPA 
did  not  see  a  need  to  invest  resources  to 
pursue  that  strategy  and  calculate  its 
cost-effectiveness. 

Some  commenters  said  using  one  of 
the  alternative  cost-effectiveness 
methodologies  would  enable  the  EPA  to 
make  valid  cost-effectiveness 
comparisons  between  nationwide  and 
targeted  geographic  strategies,  or  year- 
round  and  seasonal  strategies,  for 
reducing  ozone  pollution.  The  EPA  has 
not  chosen  these  alternatives  because  it 
has  the  following  concerns  about  the 
two  alternative  approaches: 

First,  VOC  emission  reductions  have 
benefits  other  than  reducing  ozone 
levels  in  nonattainment  areas.  As  a 
result,  the  EPA  believes  the  cost- 
effectiveness  calculation  for  a 
nationwide,  year-round  rule  should  not 
exclude  VOC  emission  reductions  in 
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attainment  areas  or  outside  the  ozone 
season.  The  EPA  recognizes  that  a 
primary  objective  of  section  183(e)  of 
the  Act  is  to  reduce  VOC  emissions  in 
ozone  nonattainment  areas.  However,  as 
previously  explained,  in  the 
development  of  the  consumer  products 
rule,  the  EPA  believes  that  the  best 
policy  alternative  is  to  implement  a 
nationwide  rule.  Therefore,  emission 
reductions  from  this  rule  vdll  not  only 
be  realized  in  ozone  nonattainment 
areas,  but  also  in  all  other  parts  of  the 
country  in  which  consumer  products 
are  distributed  and  consumed. 

In  general,  the  benefits  of  VOC 
reductions  in  ozone  attainment  areas 
include  reductions  in  emissions  of  VOC 
air  toxics,  reductions  in  the  contribution 
from  VOC  emissions  to  the  formation  of 
fine  particulate  matter,  and  reductions 
in  damage  to  agricultural  crops,  forests, 
and  ecosystems  irom  ozone  exposure. 
Emission  reductions  in  attainment  areas 
help  to  maintain  clean  air  as  the 
economy  grows  and  new  pollution 
sources  come  into  existence.  Also, 
ozone  health  benefits  can  result  from 
reductions  in  attainment  areas,  although 
the  most  certain  health  effects  from 
ozone  exposure  below  the  NAAQS 
appear  to  be  both  transient  and 
reversible.  The  closure  letter  from  the 
Clear  Air  Science  Advisory  Committee 
(CASAC)  for  the  recent  review  of  the 
ozone  NAAQS  states  that  there  is  no 
apparent  threshold  for  biological 
responses  to  ozone  exposure  (Source: 
U.S.  EPA;  Review  of  NAAQS  for  Ozone, 
Assessment  of  Scientific  and  Technical 
Information,  Office  of  Air  Quality 
Planning  and  Standards  Staff  Paper; 
document  number:  EPA-452/R-96- 
007). 

Second,  under  either  alternative 
approach,  emission  reductions  in  ozone 
attainment  areas  would  not  be  included 
in  the  calculation.  This  appears  to  imply 
that  emissions  reductions  in  attainment 
areas  do  not  contribute  to  cleaner  air  in 
nonattainment  areas.  VOC  sources  in 
regions  adjacent  to  nonattainment  areas 
may  contribute  to  ozone  levels  in 
nonattainment  areas.  As  a  result,  a  cost- 
effectiveness  comparison  based  on  the 
alternative  approaches  sometimes  could 
oeate  a  bias  against  a-nationv«de  rule 
relative  to  a  strategy  that  applies  in 
nonattainment  areas  only. 

In  light  of  the  transport  issue,  one 
commenter  suggested  that  the  EPA 
apply  a  weighting  factor  to  account  for 
differences  in  the  extent  to  which 
emissions  inside  and  outside 
nonattainment  areas  contribute  to  ozone 
formation  in  nonattaimnent  areas.  The 
EPA  is  concerned  that  in  order  to 
calculate  cost-effectiveness  using  this 
concept,  the  EPA  would  have  to 


conduct  extensive  and  costly  air  quality 
modeling  to  estimate  ozone  reductions 
resulting  from  each  candidate  control 
strategy  and  that  this  would  require 
extensive  data  on  the  location  of 
emissions.  Such  detailed  analysis  is 
appropriate  for  some  policy  decisions, 
but  not  for  others.  As  a  result,  the  EPA 
is  skeptical  that  this  weighting  approach 
would  represent  a  generally  useful 
analytical  tool  for  decision  making. 

The  EPA,  of  course,  agrees  that 
differences  in  the  location  and  timing  of 
emission  reductions  are  a  significant 
consideration  in  choosing  among 
alternative  strategies.  The  extent  of 
ozone  reductions  and  other  benefits 
resulting  from  VOC  emission  reductions 
varies,  partly  based  on  location  and 
season.  In  considering  nationwide  vs. 
geographically  targeted  controls,  and 
year-round  vs.  seasonal  controls,  the 
EPA  considers  available  information  on 
the  effectiveness  of  those  strategies  in 
reducing  ozone — as  well  as  other  health 
and  environmental  considerations, 
economic  considerations,  and  other 
relevant  factors — in  making  a  holistic 
assessment  of  which  strategy  is  most 
desirable  from  an  overall  public  policy 
standpoint. 

There  are  instances  where  the  EPA 
does  provide  an  estimate  of  cost- 
effectiveness  of  a  control  strategy  during 
the  ozone  season — generally,  when  a 
control  strategy  is  feasible  to  apply  on 
a  seasonal  basis,  or  when  limits  are  set 
on  a  seasonal  basis.  Although  these 
figures  are  useful  for  comparing 
different  seasonal  strategies,  the  EPA 
does  not  plan  to  use  cost-effectiveness 
figures  for  inappropriate  (i.e.,  apple  to 
orange)  comparisons  between  seasonal 
and  year-round  strategies  for  the  183(e) 
program  for  the  reasons  presented 
above.  In  regard  to  today's  rule,  the  EPA 
notes  that  the  nature  of  consumer 
product  emissions  does  not  allow  for 
control  strategies  that  reduce  emissions 
only  during  the  ozone  season  to  be  an 
objective  for  consideration.  One  reason 
is  that  the  shelf  life  and  consumption 
rate  of  consumer  products  varies  greatly 
and  one  cannot  predict  that  a  certain 
percentage  of  a  product  made  with  a 
specified  formulation  will  be  consumed 
and  thus  emitted  during  the  ozone 
season.  Because  the  Agency  has 
concluded  that  an  ozone  season-based 
approach  is  not  a  viable  control  strategy 
for  consumer  products,  the  EPA  did  not 
believe  it  was  appropriate  to  develop  a 
seasonal-based  approach  to  measuring 
cost-effectiveness  for  the  consumer 
product  rule. 

2.  Other  Systems  of  Regulation 

In  the  preamble  to  the  proposed  rule 
(61  FR  14531,  April  2. 1996)  the  EPA 


requested  comment  on  any  alternative 
to  the  proposed  system  of  regulation. 
Two  commenters  commented  on  the 
inclusion  of  emissions  trading  under  the 
proposed  Open  Market  Trading  Rule 
(OMTR)  or  Guidance  E)ocument  as  an 
option  for  compliance  writh  the 
consumer  product  regulation.  One 
commenter  stated  that  open  market 
trading  assures  product  quality  while 
providing  flexibility,  cost  savings, 
incentives  for  innovation,  and  increased 
environmental  performance  to  both 
consumers  and  manufacturers  of 
consumer  products.  The  commenter 
stated  that  open  market  trading 
increases  the  performance  and 
effectiveness  of  the  consumer  products 
rule  in  achieving  meaningful  ozone 
reduction.  The  commenter  stated  that 
open  market  compliance  options  also 
ensure  that  smaller  manufacturers  or 
marketers  are  not  disadvantaged  or  put 
out  of  business  by  the  implementation 
of  the  regulations,  which  would  reduce 
competition  and  increase  consumer 
costs. 

One  commenter  stated  that  consumer 
product  emission  credit  trading  is  not 
appropriate  for  this  regulation  because 
market  incentives,  including  allowance 
for  trading  of  emission  credits  from 
consumer  products,  have  not  been 
adequately  considered  in  this 
rulemaking  action  and  consumer 
product  credit  trading  is  extremely 
controversial.  This  commenter  stated 
that  allowing  the  trading  of  emission 
credits  can  put  some  companies  at  an 
extreme  competitive  disadvantage 
because  of  the  highly  competitive  nature 
of  the  consumer  product  market  and  the 
wride  diversity  of  resources  and  product 
mix  between  consumer  product 
manufacturers  and  distributors. 

The  EPA  believes  it  is  not  appropriate 
to  include  the  open  market  trading 
provisions  as  a  means  for  complying 
with  the  VOC  limits  for  the  categories  of 
consumer  products  subject  to  the  final 
rule.  The  national  standards  for 
consumer  products  would  regulate 
products  that  typically  are  distributed 
nationwide.  By  comparison,  the  open 
market  trading  guidance  alluded  to  by 
the  commenter  (proposed  August  25, 
1995,  60  FR  44290)  is  for  State- 
developed  regional  trading  programs 
addressing  the  generation  and  use  of 
discrete  emission  reductions  within  the 
nonattaimnent  areas  covered  by  the 
program. 

Tnree  commenters  requested  that  the 
EPA  adopt  an  alternative  control  plan 
(ACP)  similar  to  the  California  Air 
Resources  Board's  ACP.  An  ACP  allows 
manufacturers  that  are  unable  to  meet  a 
specific  VOC  content  limit  for  one 
product  to  balance  their  non-compliant 
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product  with  the  VOC  reduction  benefit 
from  an  over-compliant  product.  One 
commenter  indicated  that  an  ACP  is 
essential  for  sound  consumer  product 
regulation  because  it  provides  the 
ability  to  reduce  VOC  emissions  while 
retaining  the  flexibility  of  continuing  to 
market  a  regulated  product  with  a 
formulation  that  has  superior 
performance,  thereby  benefiting 
consumers.  The  commenter  stated  that 
an  ACP  would  provide  an  economic 
incentive  to  develop  product 
technologies  that  are  lower  in  VOC  than 
required  by  the  table  of  standards  and 
that  a  table  of  standards  alone  tends  to 
freeze  technology  development.The 
commenter  suggested  that  the  EPA  add 
an  ACP  provision  to  the  national 
consimier  product  rule  at  the  first 
opportimity,  without  delaying  the 
adoption  of  the  national  rule. 

Tne  EPA  has  not  adopted  an  ACP  in 
the  final  rule  but  is  still  considering 
whether  or  not  to  engage  in  a  separate 
rulemaking  effort  to  develop  one.  The 
commenter's  points  will  be  factored  into 
this  consideration.  If  warranted,  the 
ACP  will  be  proposed  at  a  later  date. 

3.  Use  of  Control  Techniques  Guidelines 
in  Lieu  of  a  National  Rule 

The  EPA  requested  comment  on 
whether  and  how  a  CTG  approach 
would  be  as  effective  as  a  national  rule 
in  reducing  VOC  emissions  from 
consumer  products  in  ozone 
nonattainment  areas.  Over  40 
commenters  stated  that  they  support  a 
national  consumer  products  rule.  In 
general,  the  commenters  gave  similar 
reasons  for  their  position  as  presented 
below: 

(i)  A  national  rule  is  an  effective  way 
to  ensure  substantial  reduction  in  VOC 
■emissions  from  consiuner  products 
without  banning  any  one  product 
category  or  product  form. 

(iij  A  national  rule  would  reduce 
burden  on  manufacturers  since  it  would 
reduce  or  eliminate  the  need  for 
multiple  formulations  to  comply  with 
different  State  and  local  requirements. 

Three  commenters  opposed  a  CTG 
approach  for  the  following  reasons: 

(iii)  A  CTG  would  require  that  States 
with  ozone  nonattainment  areas  adopt 
minimum  requirements  for  those 
specific  areas  which  would  discourage 
States  from  implementing  a  statewide 
regulation  and  would,  therefore,  result 
in  fewer  emission  reductions. 

(iv)  Ozone  precursor  emissions 
reductions  (i.e.,  VOC  and  NOx)  are 
necessary  in  both  attaiiunent  and 
nonattainment  areas  for  nonatttaiiunent 
areas  to  achieve  the  ozone  NAAQS. 

(v)  A  CTG-based  approach  would 
complicate  both  rule  development  and 


rule  enforcement  as  it  is  possible  that 
each  nonattainment  area  could  adopt 
slightly  different  regulations. 

(w)  A  CTG  would  not  be  as  effective 
as  a  national  rule  for  consimier  products 
due  to  transportability  of  products  and 
other  considerations. 

TTie  EPA  believes  that  regulating 
manufacturers  and  importers  is  an 
effective  approach  for  reducing 
emissions  from  consiuner  products, 
especially  those  that  are  easily 
transportable  and  widely  distributed  to 
consumers  for  use  in  unlimited 
locations.  For  these  types  of  products,  it 
appears  that  regulating  only  in 
nonattainment  areas  would  not  be  as 
effective  as  a  uniform,  national 
regulation.  The  transportability  of 
products  tends  to  decrease  rule 
effectiveness  for  rules  that  vary  by 
location  due  to  the  hkelihood  of 
unregulated,  non-compliant  products 
being  bought  in  attainment  areas  and 
used  in  nonattainment  areas.  For  this 
reason  and  since  the  end-users  include 
widely  varied  consumers,  effective 
enforcement  would  be  limited. 

In  addition,  industry  has  advised  the 
EPA  that  the  cost  of  having  different 
product  lines  for  attaiimient  versus 
nonattainment  areas  could  be  cost- 
prohibitive  because  of  the  duplicative 
effort  of  labeling,  storage,  and 
distribution  management.  Therefore,  the 
EPA  expects  that  using  CTG  or  rules 
that  apply  only  in  nonattainment  areas 
would  be  less  effective  than  a  national 
rule.  Also,  during  the  development  of 
the  proposed  rule,  industry 
representatives  expressed  concern  that 
differences  in  State  and  local 
requirements  for  consumer  products,  as 
would  occur  under  a  CTG  approach, 
could  disrupt  the  national  distribution 
network  for  consumer  products.  Based 
on  these  considerations  and  comments 
received,  the  EPA  has  determined  that 
a  CTG  for  the  consumer  products 
category  would  not  be  substantially  as 
effective  as  a  national  rule  in  reducing 
VOC  emissions  in  ozone  nonattainment 
areas.  Therefore,  the  EPA  is 
promulgating  the  standards  for 
consumer  products  as  a  uniform, 
national  rule. 

4.  Regulation  of  Only  a  Subset  of 
Consumer  Products 

The  EPA  requested  comment  on 
setting  emission  limits  for  a  subset  of 
the  24  consumer  product  categories  that 
were  most  cost  effective  for  regulation. 
One  commenter  supported  selecting  the 
categories  which  provided  the  biggest 
emissions  reductions  for  the  least  cost. 
Another  responder  supported  the  EPA 
regulating  all  24  categories.  The  EPA 
has  concluded  that  the  most  reasonable 


approach  is  to  promulgate  rules  for  all 
24  of  the  listed  consumer  product 
categories.  Based  on  pubUc  comments, 
there  are  no  adverse  impacts  of 
promulgating  BAG  for  these  products. 
While  controls  for  some  products  may 
be  more  cost-effective  than  for  others, 
the  EPA  has  concluded  that  a  strategy  of 
regulating  a  subset  of  these  categories 
based  on  cost-effectiveness  would  be 
counter  productive.  The  potential 
efficiency  from  a  cost-effectiveness 
approach  would  be  more  than  offset  by 
the  extra  costs  to  the  industry  of 
inconsistent  regulations  across  the 
States. 

V.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
to  readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  statement  of  basis  and  purpose  of 
the  proposed  and  promulgated 
standards  (technical  support  document 
submitted  at  proposal)  and  the  EPA 
responses  to  significant  comments,  the 
contents  of  the  Docket  will  serve  as  the 
record  in  case  of  judicial  review  (see  42 
U.S.C.  7607(d)(7)(A)). 


B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq.,  and  has  assigned  OMB 
Control  Number  2060-0348. 

The  information  collection  required 
by  this  rule  is  needed  as  part  of  the 
overall  compliance  and  enforcement 
program.  It  is  necessary  to  identify  the 
regulated  entities  who  are  subject  to  the 
rule  and  ensure  their  compliance  with 
the  rule.  The  recordkeeping  and 
reporting  requirements  are  mandatory 
and  are  being  estabUshed  under  section 
114  of  the  Act.  All  information 
submitted  to  the  EPA  for  which  a  claim 
of  confidentiality  is  made  wrill  be 
safeguarded  according  to  the  EPA 
poUcies  set  forth  in  Title  40,  Chapter  1, 
Part  2,  Subpart  B — ConfidentiaUty  of 
Information  (see  40  CFR  part  2;  41  FR 
36902,  September  1, 1976;  amended  by 
43  FR  39999,  September  8, 1978;  43  FR 
42251,  September  28, 1978;  44  FR 
17674,  March  23, 1979). 
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The  total  annual  reporting  and 
recordkeeping  burden  for  this  collection 
averaged  over  the  first  3  years  is 
estimated  to  be  28.  386  hours  per  year. 
The  average  burden,  per  respondent,  is 
129  hours  per  year,  llie  total  annualized 
recordkeeping  and  reporting  costs  for 
this  rule  are  estimated  to  be  $964,416 
and  consist  wholly  of  operation  and 
maintenance  costs.  There  are  no  capital 
or  startup  costs,  or  purchased  services 
costs  associated  with  the  reporting  and 
recordkeeping  requirements  of  this  rule. 
There  would  be  an  estimated  220 
respondents  to  the  collection 
requirements.  Average  annualized  cost 
of  reporting  and  recordkeeping,  per 
respondent,  is  $4,384. 

This  rule  requires  an  initial  one-time 
notification  from  each  respondent  and 
subsequent  notifications  each  time  the 
date  code  is  changed. 

Formulations  and  ingredient  usage 
would  be  recorded  for  each  batch  of 
production.  Respondents  seeking  a 
variance  must  submit  an  application 
which  provides  information  to  the  EPA 
necessary  in  determining  whether  to 
grant  the  variance. 

The  application  would  include  the 
specific  grounds  on  which  the  variance 
is  sought,  proposed  date  by  which  the 
requirements  of  the  rule  will  be  met, 
and  a  plan  for  achieving  compUance. 
Supporting  documentation  is  required 
of  companies  who  v«sh  to  market  a 
product  subject  to  the  "innovative 
products"  provision  of  the  rule.  This 
documentation  includes  information  on 
VOC  emissions  from  the  use  of  the 
product  as  compared  to  emissions  from 
a  product  formulated  in  compliance 
with  the  rule.  The  rule  requires  that  the 
packaging  of  all  subject  consumer 
products  display  the  date  of 
manufacture.  The  date  can  be  in  coded 
form.  However,  there  should  be  no 
additional  burden  imposed  due  to  this 
labeling  requirement,  because 
manufacturers  routinely  date-code  their 
products.  All  regulated  entities  of 
subject  products  must  submit  an 
explanation  of  all  date  codes  used.  Date 
code  explanations  must  be  included 
with  the  initial  report.  Thereafter, 
respondents  must  submit  explanations 
of  any  new  date  codes  within  30  days 
following  the  change. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 


and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
Control  Number.  The  OMB  Control 
Numbers  for  the  EPA's  regulations  are 
listed  in  40  CFR  part  9  and  48  CFR 
Chapter  15.  The  EPA  is  amending  the 
table  in  40  CFR  part  9  of  currently 
approved  information  collection  request 
control  numbers  issued  by  OMB  for 
various  regulations  to  list  the 
information  requirements  contained  in 
this  final  rule. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4. 1993)),  the  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and,  therefore,  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may 
(1)  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obUgations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  OMB  has  notified  the 
EPA  that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Order.  The  EPA  submitted  this 
action  to  OMB  for  review.  Any  changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  record. 

D.  Executive  Order  12875 

To  reduce  the  burden  of  Federal 
regulations  on  States  and  small 
governments,  the  President  issued 
Executive  Order  12875  on  October  26, 
1993,  entitled  "Enhancing  the 
Intergovernmental  Partnership."  In 
particular,  this  Executive  Order  is 


designed  to  require  agencies  to  assess 
the  effects  of  regulations  that  are  not 
required  by  statute  and  that  create 
mandates  upon  State,  local,  or  tribal 
govenunents.  While  this  regulation  does 
not  create  mandates  upon  State,  local,  or 
tribal  governments,  the  EPA  has 
involved  State  and  local  governments  in 
the  development  of  this  rule.  State  and 
local  air  pollution  control  associations 
(California  Air  Resources  Board,  New 
Jersey  Department  of  Environmental 
Protection,  Wisconsin  Department  of 
Natural  Resources,  and  State  and 
Territorial  Air  Pollution  Program 
Administrators/ Association  of  Local  Air 
Pollution  Control  Officials)  have 
provided  regulatory  review  support. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
requires  Federal  agencies  to  give  special 
consideration  to  the  impact  of 
regulations  on  small  entities.  Under  the 
RFA,  an  agency  is  required  to  prepare  a 
regulatory  flexibility  analysis  for  a  rule 
that  the  agency  certifies  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
While  the  EPA  is  certifying  that  today's 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  EPA 
nonetheless  prepared  analyses  to- 
support  both  the  proposed  and  final 
rules  that  are  equivalent  to  that  required 
by  the  RFA  as  modified  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA). 

The  analysis  supporting  the  proposed 
rule  was  published  in  the  report  titled. 
"Economic  Impact  and  Regulatory 
Flexibility  Analysis  of  Air  Pollution 
Regulations:  Consumer  and  Commercial 
Products."  (January  1996).  This  analysis 
showed  that  almost  80  percent  of  the 
consumer  product  firms  identified  as 
subject  to  the  regulation  are  considered 
"small"  according  to  the  Small  Business 
Administration's  definitions  for  the 
affected  industries.  This  analysis 
indicated  that  for  most  of  the  consumer 
products  categories  evaluated,  there  are 
relatively  few  large  producers  which 
account  for  the  majority  of  market 
output  in  most  categories  and  numerous 
small  producers  accounting  for  a  small 
percentage  of  the  remaining  market 
volume.  The  EPA  analysis  concludes 
that  the  rule  will  have  some  impact  on 
small  producers  by  virtue  of  the  fact  that 
they  have  a  considerable  presence  in  a 
small  number  of  regulated  industries 
and  may  be  Ukely  to  experience  higher 
rates  of  product  withdrawal  (in 
comparison  to  large  firms)  because  it 
would  cost  less  to  forego  product  profits 
than  to  incur  the  cost  of  reformulation. 
In  addition,  the  analysis  does  not  find 
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any  indications  of  a  disproportionate 
impact  on  small  businesses  in 
comparison  to  large  firms  because  the 
impact  of  the  regulation  will  not  fall 
most  heavily  on  those  product 
categories  with  the  largest  small 
business  presence.  The  markets  most 
heavily  affected  by  the  consumer  and 
commercial  products  regulation  are  not 
the  markets  with  the  greatest  small 
business  presence.  Therefore,  the  EPA 
certified  at  proposal  that  there  was  not 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  EPA  did 
not  receive  any  comments  on  the 
technical  approach  to  the  analysis. 

The  analysis  prepared  to  support  the 
final  rule  builds  upon  the  analysis 
performed  for  the  proposal.  In  this 
analysis,  the  EPA  calculated  compliance 
costs  as  a  percentage  of  firm  revenues 
for  a  sample  of  173  small  entities  (as 
defined  by  the  Small  Business 
Administration).  Of  these  firms,  only  21 
(12  percent)  may  experience  compliance 
costs  greater  than  one  percent  of 
revenues  and  only  15  firms  (9  percent) 
may  experience  compliance  costs 
greater  than  3  percent  of  revenues.  The 
EPA  assumes  that  the  impacts  on  the 
sample  of  firms  is  representative  of  the 
distribution  of  impacts  likely  to  be 
imposed  on  all  firms  that  are  affected  by 
the  rule. 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  The  EPA  has  also 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Based  on  the  results  of  the  analysis  at 
proposal  (which  was  unaffected  by 
public  comments),  and  the  fact  that  88 
percent  of  the  sampled  firms  show  low 
cost-to-sales  ratios,  the  EPA  concluded 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

F.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.C.S.  801,  et  seq.,  as  added  by 
SBREFA,  generally  provides  that  before 
a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  The  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  Major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 


Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective 
September  11, 1998. 

G.  Unfunded  Mandates  Act  of  1995 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  signed  into 
law  on  March  22, 1995,  the  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  the  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  the  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (the  NTTAA),  Pub.  L.  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note),  directs  the  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  The  NTTAA 
requires  the  EPA  to  provide  Congress, 
through  OMB,  explanations  when  the 
EPA  decides  that  to  use  available  and 
applicable  volimtary  consensus 
standards. 

In  the  case  of  this  rule,  the  proposed 
rule  set  forth  the  procedures  for  the 
testing  of  charcoal  lighter  fluid  as  the 
required  "charcoal  lighter  material 
testing  protocol."  The  EPA  intended  the 
charcoal  lighter  material  testing  protocol 
to  be  the  equivalent  of  the  existing  test 
method  used  by  the  California  South 
Coast  Air  Quality  Management  District 
(SCAQMD).  The  EPA  chose  this 
method,  in  part,  to  avoid  creation  of 


multiple  testing  protocols  and  to  make 
use  of  an  existing  method  which  the 
EPA  considered  appropriate.  In 
response  to  the  proposed  rule,  the  EPA 
received  no  comments  pertaining  to  the 
use  of  voluntary  consensus  standards 
rather  than  the  proposed  testing 
protocol,  either  during  or  after  the 
comment  period.  In  preparing  the  final 
rule,  however,  the  EPA  has  investigated 
to  determine  the  availability  of  any 
othel-  existing  volimtary  consensus 
standards  for  use  in  lieu  of  the  proposed 
testing  protocol. 

The  EPA  has  reviewed  the  standards 
listed  in  the  National  Standards  System 
Network  maintained  by  the  American 
National  Standards  Institute  and  the 
EPA  has  located  no  alternative 
voluntary  consensus  standards  for 
performing  the  function  to  be 
accomplished  by  the  testing  protocol.  In 
addition,  the  EPA  believes  that  it  is 
appropriate  to  use  the  testing  protocol 
developed  by  SCAQMD  both  because  it 
has  proven  reliable  and  practical  to 
achieve  the  goals  of  reducing  VOC  and 
because  the  EPA  wishes  to  foster 
uniformity  in  testing  nationwide. 
Accordingly,  the  EPA  has  determined 
that  the  charcoal  lighter  material  testing 
protocol  set  forth  in  the  proposed  rule, 
as  modified  pursuant  to  comments  for 
consistency  with  the  SCAQMD  test 
method,  constitutes  the  appropriate 
method  for  determining  product 
compliance  under  this  final  rule. 

I.  Applicability  of  Executive  Order 
13045 

Executive  Order  13045  applies  to  any 
rule  that  the  EPA  determines:  (1) 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  EPA. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  Executive  Order  12866,  and  it  does 
not  address  an  environmental  health  or 
safety  risk  that  would  have  a 
disproportionate  effect  on  children. 
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Executive  Order  13084 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  the  EPA  provides  to  the 
Office  of  Management  and  Budget  a 
description  of  the  prior  consultation  and 
communications  the  agency  has  had 
with  representatives  of  tribal 
governments  and  a  statement  supporting 
the  need  to  issue  the  regulation.  In 
addition,  Executive  Order  13084 
requires  the  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Information  available  to 
the  Administrator  does  not  indicate  that 
this  action  will  have  any  effect  on 
Indian  tribal  governments. 


List  of  Subjects 

40  CFR  Part  59 

Environmental  protection.  Air 
pollution  control,  Consumer  and 
commercial  products.  Consumer 
products.  Incorporation  by  reference. 
Ozone,  Volatile  organic  compound. 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

Dated:  August  14, 1998. 
Carol  M.  Browmer, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  parts  9  and  59  of  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  &-OMB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C.  2001.  2003,  2005,  2006.  2601-2671; 
21  U.S.C.  331,  346a,  348;  31  U.S.C.  9701;  33 
U.S.C  1251  etseq.,  1311, 1313d,  1314, 1321. 
1326, 1330, 1344, 1345{d).  and  (e).  1381;  E.O. 
11735.  38  FR  21243.  3  CFR.  1971-1975 
Comp.  973;  42  U.S.C.  241.  242b.  243.  246. 
300f.  300g,  300g-I,  300J-2,  300-3.  300J-4, 
300J-9. 1857  et  seq.,  6901-6992k.  7401- 
7671q,  7542,  9601-9657, 11023, 11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  under  the 


indicted  heading  in  numerical  order  to 
read  as  follows: 

§  9. 1    OMB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  control 
No. 


National  Volatile  Organic  Compound  Emis- 
sion Starxjards  for  Consumer  Products 


59.209 


2060-0348 


PART  59— NATIONAL  VOLATILE 
ORGANIC  COMPOUND  EMISSION 
STANDARDS  FOR  CONSUMER  AND 
COMMERCIAL  PRODUCTS 

1.  The  authority  citation  for  part  59 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7511b(e) 

2.  Part  59  is  amended  by  adding 
subpart  C  to  read  as  follows: 

Subpart  C— National  Volatile  Organic 
Compound  Emission  Standards  for 
Consumer  Products 

Sec. 

59201  Applicability  and  designation  of 
regulated  entity. 

59202  Definitions. 

59203  Standards  for  consumer  products. 

59204  Innovative  product  provisions. 

59205  Labeling. 

59206  Variances.  

59207  Test  methods. 

59208  Charcoal  lighter  material  testing 
protocol. 

59209  Recordkeeping  and  reporting 
requirements. 

59210  Addresses  of  EPA  Regional  Offices. 

59211  State  authority. 

59212  Circumvention. 

59213  Incorporations  by  reference. 

59214  Availability  of  information  and 
confidentiality. 

Table  1  to  Subpart  C— VOC  Content  Limits 

by  Product  Category 
Table  2  to  Subpart  C— HVOCl  Content  Limits 

for  Underarm  Deodorants  and  Underarm 

AntiPerspirants 
Appendix  A  to  Subpart  C — Figures 

Subpart  C— National  Volatile  Organic 
Compound  Emission  Standards  for 
Consumer  Products 

§  59.201    Applicability  and  designation  of 
regulated  entity. 

(a)  The  provisions  of  the  subpart 
apply  to  consumer  products 
manufactured  or  imported  on  or  after 
December  10, 1998  for  sale  or 
distribution  in  the  United  States. 

(b)  The  regulated  entity  is:  the 
manufacturer  or  importer  of  the 
product;  and  any  distributor  that  is 
named  on  the  product  label.  The 
manufacturer  or  importer  of  the  product 


is  a  regulated  entity  for  purposes  of 
compliance  with  the  volatile  organic 
compounds  (VOC)  content  or  emission 
limits  in  §49.203.  regardless  of  whether 
the  manufacturer  or  importer  is  named 
on  the  label  or  not.  The  distributor,  if 
named  on  the  label,  is  the  regulated 
entity  for  purposes  of  compliance  with 
all  sections  of  this  part  except  for 
§  59.203.  Distributors  whose  names  do 
not  appear  on  the  label  are  not  regulated 
entities.  If  no  distributor  is  named  on 
the  label,  then  the  manufacturer  or     ~ 
importer  is  responsible  for  compliance 
with  all  sections  of  this  part. 

(c)  The  provisions  of  tnis  subpart  do 
not  apply  to  consumer  products  that 
meet  the  criteria  specified  in  paragraph 
(c)(1)  through  (c)(7)  of  this  section. 

(1)  Any  consumer  product 
manufacturer  in  the  United  States  for 
shipment  and  use  outside  of  the  United 
States. 

(2)  Insecticides  and  air  fresheners 
containing  at  least  98-percent 
paradichlorobenzene  or  at  least  98- 
percent  naphthalene. 

(3)  Adhesives  sold  in  containers  of 
0.03  liter  (1  ounce)  or  less. 

(4)  Bait  station  insecticides.  For  the 
purpose  of  this  subpart,  bait  station 
insecticides  are  containers  enclosing  an 
insecticidal  bait  that  does  not  weigh 
more  than  14  grams  (0.5  ounce),  where 
bait  is  designed  to  be  ingested  by  insects 
and  is  composed  of  solid  material 
feeding  stimulants  with  less  than  5- 
percent  by  weight  active  ingredients. 

(5)  Air  fresheners  whose  VOC 
constituents,  as  defined  in  §§  59.202 
and  59.203(f),  consist  of  100-percent 
fragrance. 

(6)  Non-aerosol  moth  proofing 
products  that  are  principally  for  the 
protection  of  fabric  irom  damage  by 
moths  and  other  fabric  pests  in  adult, 
juvenile,  or  larval  forms. 

(7)  Flooring  seam  sealers  used  to  join 
or  fill  the  seam  between  two  adjoining 
pieces  of  flexible  sheet  flooring. 

§59.202    Definitions. 

The  terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act  (Act)  or  in 
this  section  as  follows: 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  (EPA) 
or  an  authorized  representative. 

Aerosol  cooking  spray  means  any 
aerosohproduct  designed  either  to 
reduce  sticking  on  cooking  and  baking 
surfaces  or  to  be  directly  applied  on 
food  for  the  purpose  of  reducing 
sticking  on  cooking  and  baking  surfaces, 
or  both. 

Aerosol  product  means  a  product 
characterized  by  a  pressurized  spray 
system  that  dispenses  product 
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ingredients  in  aerosol  form  by  means  of 
a  propellant  (i.e.,  a  liquefied  or 
compressed  gas  that  is  used  in  whole  or 
in  part,  such  as  a  co-solvent,  to  expel  a 
liquid  or  any  other  material  from  the 
same  self-pressurized  container  or  from 
a  separate  container)  or  mechanically 
induced  force.  "Aerosol  product"  does 
not  include  pump  sprays. 

Agricultural  use  means  the  use  of  any 
pesticide  or  method  or  device  for  the 
control  of  pests  in  connection  with  the 
commercial  production,  storage,  or 
processing  of  any  animal  or  plant  crop. 
"Agricultural  use"  does  not  include  the 
sale  or  use  of  pesticides  in  properly 
labeled  packages  or  containers  that  are 
intended  for: 

(1)  Household  use; 

(2)  Use  in  structural  pest  control;  or 

(3)  Institutional  use. 

Air  freshener  means  any  consumer 
product  including,  but  not  limited  to, 
sprays,  wicks,  powders,  and  crystals 
designed  for  the  purpose  of  masking 
odors,  or  freshening,  cleaning,  scenting, 
or  deodorizing  the  air.  This  does  not 
include  products  that  are  used  on  the 
human  body,  products  that  function 
primarily  as  cleaning  products, 
disinfectant  products  claiming  to 
deodorize  by  killing  germs  on  surfaces, 
or  institutional/industrial  disinfectants 
when  offered  for  sale  solely  through 
institutional  and  industrial  channels  of 
distribution.  It  does  include  spray 
disinfectants  and  other  products  that  are 
expressly  represented  for  use  as  air 
fresheners,  except  institutional  and 
industrial  disinfectants  when  offered  for 
sale  through  institutional  and  industrial 
channels  of  distribution.  To  determine 
whether  a  product  is  an  air  freshener,  all 
verbal  and  visual  representations 
regarding  product  use  on  the  label  or 
packaging  and  in  the  product's  Uterature 
and  advertising  may  be  considered.  The 
presence  of,  and  representations  about, 
a  product's  fragrance  and  abiUty  to 
deodorize  (resulting  from  surface 
application)  shall  not  constitute  a  claim 
of  air  freshening. 

All  other  forms  means  all  consumer 
product  forms  for  which  no  form- 
specific  VOC  standard  is  specified. 
Unless  specified  otherwise  by  the 
applicable  VOC  standard,  "all  other 
forms"  include,  but  are  not  limited  to, 
solids,liquids,  wicks,  powders,  crystals, 
and  cloth  or  paper  wipes  (towelettes). 

Automotive  windshield  washer  fluid 
means  any  liquid  designed  for  use  in  a 
motor  vehicle  windshield  washer 
system  either  as  an  anti&^eze  or  for  the 
purpose  of  cleaning,  washing,  or  wetting 
the  windshield.  "Automotive 
vsrindshield  washer  fluid"  does  not 
include  fluids  placed  by  the 
manufacturer  in  a  new  vehicle. 


Bathroom  and  tile  cleaner  means  a 
product  designed  to  clean  tile  or 
sinfaces  in  bathrooms.  "Bathroom  and 
tile  cleaner"  does  not  include  products 
specifically  designed  to  clean  toilet 
bowls  or  toilet  tanks. 

Carburetor  and  choke  cleaner  means 
a  product  designed  to  remove  dirt  and 
other  contaminants  from  a  carburetor  or 
choke.  "Carburetor  and  choke  cleaner" 
does  not  include  products  designed  to 
be  introduced  directly  into  the  fuel  lines 
or  fuel  storage  tank  prior  to  introduction 
into  the  carburetor,  or  solvent  use 
regulated  under  40  CFR  part  63,  subpart 
T  (halogenated  solvent  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)). 

Charcoal  lighter  material  means  any 
combustible  material  designed  to  be 
applied  on,  incorporated  in,  added  to,  or 
used  with  charcoal  to  enhance  ignition. 
"Charcoal  lighter  material"  does  not 
include  any  of  the  following: 

(1)  Electrical  starters  and  probes; 

(2)  Metallic  cylinders  using  paper 
tinder; 

(3)  Natiu-al  gas;  and 

(4)  Propane. 

Construction  and  panel  adhesive 
means  any  one-component  household 
adhesive  having  gap-filling  capabilities 
that  distributes  stress  uniformly 
throughout  the  bonded  area  resulting  in 
a  reduction  or  elimination  of 
mechanical  fasteners. 

Consumer  means  any  person  who 
purchases  or  acquires  any  consumer 
product  for  personal,  family,  household, 
or  institutional  use.  Persons  acquiring  a 
consumer  product  for  resale  are  not 
"consumers"  of  that  product. 

Consumer  product  means  any 
household  or  institutional  product 
(including  paints,  coatings,  and 
solvents),  or  substance,  or  article 
(including  any  container  or  packaging) 
held  by  any  person,  the  use, 
consumption,  storage,  disposal, 
destruction,  or  decomposition  of  which 
may  result  in  the  release  of  VOC.  For  the 
purposes  of  this  subpart,  consumer 
product  means  any  product  listed  in 
tables  1  or  2  of  this  subpart. 

Contact  adhesive  means  any 
household  adhesive  that: 

(1)  When  applied  to  two  substrates, 
forms  an  instantaneous, 
nonrepositionable  bond; 

(2)  When  dried  to  touch,  exhibits  a 
minimum  30-minute  bonding  range;  and 

(3)  Bonds  only  to  itself  without  the 
need  for  reactivation  by  solvents  or  heat. 

Container  or  packaging  means  the 
part  or  parts  of  the  consumer  product 
that  serve  only  to  contain,  enclose, 
incorporate,  deliver,  dispense,  wrap,  or 
store  the  chemically  formulated 
substance  or  mixture  of  substances  that 


is  solely  responsible  for  accomplishing 
the  purposes  for  which  the  product  was 
designed  or  intended.  "Container  or 
packaging"  includes  any  article  onto  or 
into  which  the  principal  display  panel 
is  incorporated,  etched,  printed,  or 
attached. 

Crawling  bug  insecticide  means  any 
insecticide  product  that  is  designed  for 
use  against  crawling  arthropods 
including,  but  not  limited  to,  ants, 
cockroaches,  mites  (but  not  house  dust 
mites),  silverfish,  or  spiders.  "Crawling 
bug  insecticide"  does  not  include 
products  for  agricultural  use  or  products 
designed  to  be  used  exclusively  on 
humans  or  animals. 

Distributor  means  any  person  to 
whom  a  consxuner  product  is  sold  or 
supplied  for  the  purposes  of  resale  or 
distribution  in  commerce. 

Double-phase  aerosol  air  freshener 
means  an  aerosol  air  fi«shener  with 
liquid  contents  in  two  or  more  distinct 
phases  that  requires  the  product 
container  to  be  shaken  before  use  to  mix 
the  phases,  producing  an  emulsion. 

Dusting  aid  means  a  product  designed 
to  assist  in  removing  dust  and  other 
soils  from  floors  and  other  surfaces 
wdthout  leaving  a  wax  or  silicone-based 
coating.  "Dusting  aid"  does  not  include 
products  that  consist  entirely  of 
compressed  gases  for  use  in  electronic 
or  other  specialty  areas. 

Engine  degreaser  means  a  cleaning 
product  designed  to  remove  grease, 
grime,  oil,  and  other  contaminants  from 
the  external  surfaces  of  engines  and 
other  mechanical  parts.  "Engine 
degreaser"  does  not  include  any  solvent 
used  in  parts  washing  equipment,  or 
any  solvent  use  regulated  under  40  CFR 
part  63,  subpart  T  (halogenated  solvent 
NESHAP). 

Fabric  protectant  means  a  product 
designed  to  be  applied  to  fabric 
substrates  to  protect  the  siu-face  from 
soiling  from  dirt  and  other  impurities  or 
to  reduce  absorption  of  water  into  the 
fabric's  fibers.  "Fabric  protectant"  does 
not  include  silicone-based  products 
whose  function  is  to  provide  water 
repellency,  or  products  designed  for  use 
solely  on  fabrics  that  are  labeled  "dry 
clean  only." 

Flea  and  tick  insecticide  means  any 
insecticide  product  that  is  designed  for 
use  agtunst  fleas,  ticks,  and  their  larvae, 
or  their  eggs.  "Flea  and  tick  insecticide" 
does  not  include  products  that  are 
designed  to  be  used  exclusively  on 
humans  or  animals  or  their  bedding. 

Flexible  flooring  material  means 
asphalt,  cork,  linoleiun,  no-wax,  rubber, 
seamless  vinyl,  and  vinyl  composite 
flooring. 

Floor  polish  or  wax  means  a  wax, — 
poUsh,  or  any  other  product  designed  to 
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polish,  protect,  or  enhance  floor 
surfaces  by  leaving  a  protective  coating 
that  is  designed  to  be  periodically 
replenished.  "Floor  polish  or  wax"  does 
not  include  "spray  buff  products," 
products  designed  solely  for  the 
purpose  of  cleaning  floors,  floor  finish 
strippers,  products  designed  for 
imfinished  wood  floors,  and  coatings 
subject  to  40  CFR  part  59,  subpart  ID- 
National  Volatile  Organic  Compound 
Emission  Standards  for  Architectural 
Coatings. 

Floor  seam  sealer  means  any  low 
viscosity  specialty  adhesive  used  in 
small  quantities  for  the  sole  purpose  of 
bonding  adjoining  rolls  of  installed 
flexible  sheet  flooring  or  to  fill  any 
minute  gaps  between  and  adjoining 
rolls. 

Flying  bug  insecticide  means  any 
insecticide  product  that  is  designed  for 
use  against  flying  insects  including,  but 
not  limited  to,  flies,  mosquitoes,  and 
gnats.  "Flying  bug  insecticide"  does  not 
include  "wasp  and  hornet  insecticide" 
products  that  are  designed  to  be  used 
exclusively  on  humans  or  animals  or 
their  bedding. 

Fragrance  means  a  substance  or 
mixture  of  aroma  chemicals,  natural 
essential  oils,  and  other  functional 
components  that  is  added  to  a  consumer 
product  to  impart  an  order  or  scent,  or 
to  counteract  a  malodor. 

Furniture  maintenance  product 
means  a  wax,  polish,  conditioner,  or  any 
other  product  designed  for  the  product 
designed  for  the  purpose  of  polishing, 
protecting,  or  enhancing  finished  wood 
surfaces  other  than  fl«ors.  Furniture 
maintenance  product"  does  not  include 
dusting  aids,  products  designed  solely 
for  the  purpose  of  cleaning,  and 
products  designed  to  leave  a  permanent 
finish  such  as  stains,  sanding  sealers, 
and  lacquers. 

Gel  means  a  colloid  in  which  the 
dispersed  phase  has  combined  with  the 
continuous  phase  to  produce  a 
semisolid  material,  such  as  jelly. 

General  purpose  adhesive  means  any 
nonaerosol  household  adhesive 
designed  for  use  on  a  variety  of 
substrates.  General  purpose  adhesives 
do  not  include  contact  adhesives  or 
construction  and  panel  adhesives. 

General  purpose  cleaner  means  a 
product  designed  for  general  all-purpose 
cleaning,  in  contrast  to  cleaning 
products  designed  to  clean  specific 
substrates  in  certain  situations.  "General 
purpose  cleaner"  includes  products 
designed  for  general  floor  cleaning, 
kitchen  or  countertop  cleaning,  and 
cleaners  designed  to  be  used  on  a 
variety  of  hard  surfaces. 

Glass  cleaner  means  a  cleaning 
product  designed  primarily  for  cleaning 


surfaces  made  of  glass.  Glass  cleaner 
does  not  include  products  designed 
solely  for  the  purpose  of  cleaning 
optical  materials  used  in  eyeglasses, 
photographic  equipment,  scientific 
equipment,  and  photocopying 
machines. 

Hair  mousse  means  a  hairstyling  foam 
designed  to  facilitate  styling  of  a 
coi^u^  and  provide  limited  holding 
power. 

Hair  styling  gel  means  a  high- 
viscosity,  often  gelatinous  product  that 
contains  a  resin  and  is  designed  for  the 
application  to  hair  to  aid  in  styling  and 
sculpting  of  the  hair  coiffure. 

Hairspray  means  a  consimier  product 
designed  primarily  for  the  purpose  of 
dispensing  droplets  of  a  resin  on  and 
into  a  hair  coiffure  to  impart  sufficient 
rigidity  to  the  coiffure  to  establish  or 
retain  the  style  for  a  period  of  time. 

High-volatility  organic  compound  or 
HVOC  means  any  organic  compound 
that  exerts  a  vapor  pressure  greater  than 
80  millimeters  of  mercuiry  when 
measured  at  20  degrees  Celsius. 

Household  adhesive  means  any 
household  product  that  is  used  to  bond 
one  surface  to  another  by  attachment. 
"Household  adhesive"  does  not  include 
products  used  on  humans  or  animals, 
adhesive  tape,  contact  paper,  wallpaper 
shelf  liners,  or  any  other  product  with 
an  adhesive  incorporated  onto  or  in  an 
inert  substrate. 

Household  product  means  any 
consumer  product  that  is  primarily 
designed  to  be  used  inside  or  outside  of 
living  quarters  or  residences,  including 
the  immediate  surroundings,  that  are 
occupied  or  intended  for  occupation  by 
individuals. 

Household  use  means  use  of  a  product 
in  a  home  or  its  immediate 
enviroimient. 

Importer  means  any  person  who 
brings  a  consumer  product  that  was 
manufactured,  filled,  or  packaged  at  a 
location  outside  of  the  United  States 
into  the  United  States  for  sale  or 
distribution  in  the  United  States. 

Industrial  use  means  use  for,  or  in,  a 
manufacturing,  mining,  or  chemical 
process  or  use  in  the  operation  of 
factories,  processing  plants,  and  similar 
sites. 

Insecticide  means  a  pesticide  product 
that  is  designed  for  use  against  insects 
or  other  arthropods,  excluding  any 
product  that  is: 

(1)  For  agricultural  use;  or 

(2)  A  restricted  use  pesticide. 
Insecticide  fogger  means  any 

insecticide  product  designed  to  release 
all  or  most  of  its  content  as  a  fog  or  mist 
into  indoor  areas  during  a  single 
application.  Floggers  may  target  a 
variety  of  pests  including  (but  not 


limited  to)  fleas  and  ticks,  crawling 
insects,  lawn  and  garden  pests,  and 
flying  insects.  Foggers  are  not  subject  to 
the  specific  VOC  limitations  or  other 
categories  of  insecticides  list  in  table  1 
of  this  subpart. 

Institutional  product  means  a 
consumer  product  that  is  designed  for 
use  in  the  maintenance  or  operation  of 
an  establishment  that  manufactures, 
transports,  or  sells  goods  or 
commodities,  or  provides  services  for 
profit;  or  is  engaged  in  the  nonprofit 
promotion  of  a  particular  public, 
educational,  or  charitable  cause. 
"Establishments"  include,  but  are  not 
limited  to,  government  agencies, 
factories,  schools,  hospitals, 
sanitariums,  prisons,  restaurants,  hotels, 
stores,  automobile  service  and  parts 
centers,  health  clubs,  theaters,  or 
transportation  companies.  "Institutional 
product"  does  not  include  household 
products  and  products  that  are 
incorporated  into  or  used  exclusively  in 
the  manufacture  or  construction  of  the 
goods  or  commodities  that  are  produced 
by  the  establishment. 

Institutional  use  means  use  widiin  the 
confines  of  or  on  property  necessary  for 
the  operation  of  buildings'  including, 
but  not  limited  to,  government  agencies, 
factories,  sanitariums,  prisons, 
restaurants,  hotels,  stores,  automobile 
service  and  parts  centers,  health  clubs, 
theaters,  transportation  companies, 
hospitals,  schools,  libraries, 
auditoriums,  and  office  complexes. 

Label  means  any  written,  printed,  or 
graphic  matter  affixed  to,  applied  to, 
attached  to,  blown  into,  formed,  molded 
into,  embossed  on,  or  appearing  upon 
any  consumer  product  package  for 
purposes  of  branding,  identifying,  or 
giving  information  vdth  respect  to  the 
product  or  to  the  contents  of  the 
package. 

Laundry  prewash  means  a  product 
that  is  designed  for  application  to  a 
fabric  prior  to  laundering  and  that 
supplements  and  contributes  to  the 
effectiveness  of  laimdry  detergents  and/ 
or  provides  specialized  performance. 

Laundry  starch  product  means  a 
product  that  is  designed  for  application 
to  a  fabric,  either  during  or  after 
laundering,  to  impart  and  prolong  a 
crisp  look  and  may  also  facilitate 
ironing  of  the  fabric.  "Laundry  starch 
product"  includes,  but  it  not  limited  to, 
fabric  finish,  sizing,  and  starch. 

Lawn  and  garden  insecticide  means 
an  insecticide  product  designed 
primarily  to  be  used  in  household  lawn 
and  garden  areas  to  protect  plants  irom 
insects  or  other  arthropods. 

Liquid  me  ms  a  substance  or  mixture 
of  substances  that  flows  readily,  hut, 
unhke  a  gas,  does  not  expand 
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indefinitely  (i.e.,  a  substance  with 
constant  volume  but  not  constant 
shape).  "Liquid"  does  not  include 
powders  or  other  materials  that  are 
composed  entirely  of  solid  particles. 

Ma/ju/acfurer  means  any  person  who 
manufacturers  or  processes  a  consumer 
product.  Manufacturers  include: 

(1)  Processors  who  blend  and  mix 
consimier  products, 

(2)  Contract  fillers  who  develop 
formulas  and  package  these  formulas 
under  a  distributor's  label; 

(3)  Contract  fillers  who  manufacture 
products  using  formulas  provided  by  a 
distributor;  and 

(4)  Distributors  who  specify  formulas 
to  be  used  by  a  contract  filler  or 
processor. 

Nail  polish  remover  means  a  product 
designed  to  remove  nail  polish  or 
coatings  from  fingernails  or  toenails. 

Nonagricultural  pesticide  means  and 
includes  any  substance  or  mixture  of 
substances  that  is  a  pesticide  as  defined 
in  section  2(u)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (7  U.S.C.  136-136y). 

Nonresilient  flooring  means  floor  of  a 
mineral  content  that  is  not  flexible. 
"NonresiUent  flooring"  includes,  but  is 
not  limited  to,  terrazzo,  marble,  slate, 
granite,  brick,  stone,  ceramic  tile,  and 
concrete. 

Oven  cleaner  means  any  cleaning 
product  designed  to  clean  and  to 
remove  dried  food  deposits  from  oven 
interiors. 

Person  means  an  individual 
corporation,  partnership,  association. 
State,  any  agency,  department,  or 
instrumentality  of  the  United  States, 
and  any  officer,  agent,  or  employee 
thereof. 

Principal  display  panel(s)  means  that 
part,  or  those  parts,  of  a  label  that  ^re 
so  designed  as  to  most  likely  be 
displayed,  presented,  shown,  or 
examined  under  normal  and  customary 
conditions  of  display  or  purchase. 
Whenever  a  principal  display  panel 
appears  more  than  once,  all 
requirements  pertaining  to  the 
"principal  display  panel"  shall  pertain 
to  all  such  "principal  display  panels." 

Product  category  means  that 
applicable  category  which  best 
describes  the  product  as  listed  in  tables 
1  or  2  of  this  subpart  and  which  appears 
on  the  product's  principal  display 
panel. 

Product  form  means  the  form  that 
most  accurately  describes  the  product's 
dispensing  from  including  aerosols, 
gels,  liquids,  pump  sprays,  and  solids. 

Pump  spray  means  a  packaging 
system  in  which  the  product  ingredients 
are  expelled  only  while  a  pimiping 
action  is  applied  to  a  button,  trigger,  or 


other  actuator.  Pump  spray  product 
ingredients  are  not  under  pressure. 

Representative  consumer  product 
means  a  consumer  product  that  is 
subject  to  the  same  VOC  limit  in 
§  59.203  as  the  innovative  product. 

Restricted  use  pesticide  means  a 
pesticide  that  has  been  classified  for 
restricted  use  under  the  provisions  of 
section  3(d)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (7 
U.S.C.  136-136y). 

Shaving  cream  means  an  aerosol 
product  that  dispenses  a  foam  lather 
intended  to  be  used  with  a  blade  or 
cartridge  razor,  or  other  wet-shaving 
system  in  the  removal  of  facial  or  other 
body  hair. 

Single-phase'aerosol  air  freshener 
means  an  aerosol  air  freshener  with 
liquid  contents  in  a  single  homogeneous 
phase  that  does  not  require  that  the 
product  container  be  shaken  before  use. 

Solid  means  a  substance  or  mixture  of 
substances  that  does  not  flow  or  expand 
readily  (i.e.,  a  substance  with  constant 
volume  such  as  the  particles 
constituting  a  powder).  "Solid"  does  not 
include  liqviids  or  gels. 

Spray  buff  product  means  a  product 
designed  to  restore  a  worn  floor  finish 
in  conjunction  with  a  floor  buffing 
machine  and  special  pad. 

Structural  waterproof  adhesive  means 
an  adhesive  whose  bond  lines  are 
resistant  to  conditions  of  continuous 
immersion  in  fresh  or  salt  water,  and 
that  conforms  with  Federal 
Specification  MMM-A-181  (Type  1, 
Grade  A),  and  MIL-A-4605  (Type  A. 
Grade  A  and  Grade  C). 

Underarm  antiperspirant  means  any 
aerosol  product  that  is  intended  by  the 
manufacturer  to  be  used  to  reduce 
perspiration  in  the  himian  axilla  by  at 
least  20  percent  in  at  least  50  percent  of 
a  target  population. 

Underarm  deodorant  means  any 
aerosol  product  that  is  intended  by  the 
manufacturer  to  be  used  minimize  odor 
in  the  human  axilla  by  retarding  the 
growth  of  bacteria  that  cause  the 
decomposition  of  perspiration. 

United  States  means  the  United  States 
of  America,  including  the  District  of 
Colimabia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Usage  directions  means  the  text  or 
graphics  on  the  consumer  product's 
label  or  accompanying  literature  that 
describes  to  the  end  user  how  and  in 
what  quantity  the  product  is  to  be  used. 

Volatile  orgaitic  compound  or  VOC 
means  any  compound  that  meets  the 
definition  of  a  VOC,  as  defined  vmder  40 


CFR  part  51,  subpart  F,  and  in 
subsequent  amendments. 

Wasp  and  hornet  insecticide  means 
any  insecticide  product  that  is  designed 
for  use  against  wasps,  hornets,  yellow 
jackets,  or  bees  by  allowing  the  user  to 
spray  a  high-volume  directed  stream  or 
burst  fi-om  a  safe  distance  at  the 
intended  pest  or  its  hiding  place. 

Wax  means  an  organic  mixture  or 
compound  with  low  melting  point  and 
high  molecular  weight,  which  is  solid  at 
room  temperature.  Waxes  are  generally 
similar  in  composition  to  fats  and  oils 
except  that  they  contain  no  glycerides. 
"Wax"  includes,  but  is  not  limited  to, 
substances  such  as  camauba  wax, 
lanolin,  and  beeswax  derived  from  the 
secretions  of  plants  and  animals; 
substances  of  a  mineral  origin  such  as 
ozocerite,  montan,  and  paraffin;  and 
synthetic  substances  such  as  chlorinated 
naphthalenes  and  ethylenic  polymers. 

Wood  floor  wax  means  wax-based 
products  for  use  solely  on  wood  floors. 

§  59.203    Standards  for  consumer 
products. 

(a)  The  manufacturer  or  importer  of 
any  consumer  product  subject  to  this 
subpart  small  ensure  that  the  VOC 
content  levels  in  table  1  of  this  subpart 
and  HVOC  content  levels  in  table  2  of 
this  subpart  are  not  exceeded  for  any 
consumer  product  manufactured  or 
imported  on  or  after  December  10, 1998, 
except  as  provided  in  paragraphs  (b) 
and  (c)  of  this  section,  or  in  §§  59.204 
or  59.206. 

(b)  For  consumer  products  for  which 
the  label,  packaging,  or  accompanying 
literature  specifically  states  that  the 
product  should  be  diluted  prior  to  use, 
the  VOC  content  limits  specified  in 
paragraph  (a)  of  this  section  shall  apply 
to  the  product  only  after  the  minimum 
recommended  dilution  has  taken  place. 
For  purposes  of  this  paragraph, 
"minimiun  recommended  dilution" 
shall  not  include  recommendations  for 
incidental  use  of  a  concentrated  product 
to  deal  with  limited  special  applications 
such  as  hard-to-remove  soils  or  stains. 

(c)  For  those  consimier  products  that 
are  registered  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (7  U.S.C.  section  136-136y) 
(FIFRA),  the  compliance  date  of  the 
VOC  standards  specified  in  paragraph 
(a)  of  this  section  is  December  10, 1999. 

(d)  The  provisions  specified  in 
paragraphs  (d)(1)  through  (d)(4)  of  this 
section  apply  to  charcoal  lighter 
materials. 

(1)  No  person  shall  manufacture  or 
import  any  charcoal  lighter  material 
after  December  10, 1998  that  emits,  on 
average,  greater  than  9  grams  of  VOC  per 
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start,  as  determined  by  the  procedures 
specified  in  §^59.208. 

(2)  The  regulated  entity  for  a  charcoal 
lighter  material  shall  label  the  product 
with  usage  directions  that  specify  the 
quantity  of  charcoal  lighter  material  per 
pound  of  charcoal  that  was  used  in  the 
testing  protocol  specified  in  §  59.208  for 
that  product  unless  the  provisions  in 
either  paragraph  (e)(2)(i)  or  (e)(2)(ii)  of 
this  section  apply. 

(i)  The  charcoal  lighter  material  is 
intended  to  be  used  in  fixed  amounts 
independent  of  the  amoimt  of  charcoal 
used,  such  as  paraffin  cubes;  or 

(ii)  The  charcoal  lighter  material  is 
already  incorporated  into  the  charcoal, 
such  as  certain  "bag  light,"  "instant 
light,"  or  "match  light"  products. 

(3)  Records  of  emission  testing  results 
for  all  charcoal  fighter  materials  must  be 
made  available  upon  request  to  the 
Administrator  for  enforcement  purposes 
within  30  days  of  receipt  of  such 
requests. 

(4)  If  a  manufacturer  or  importer  has 
submitted  records  of  emission  testing  of 
a  charcoal  lighter  material  to  a  State  or 
local  regulatory  agency,  such  existing 
records  may  be  submitted  imder 
paragraph  (d)(3)  of  this  section  in  lieu 
of  new  test  data,  provided  the  product 
formulation  is  unchanged  from  that 
which  was  previously  tested.  Such 
previous  testing  must  have  been 
conducted  in  accordance  with  the  test 
protocol  described  in  §  59.208  or  a  test 
protocol  that  is  approved  by  the 
Administrator  as  an  alternate. 

(e)  Fragrances  incorporated  into  a 
consumer  product  up  to  a  combined 
level  of  2  weight-percent  shall  not  be 
included  in  the  weight-percent  VOC 
calculation. 

(0  The  VOC  content  limits  in  table  1 
of  this  subpart  shall  not  include  any 
VOC  that: 

(1)  Has  a  vapor  pressure  of  less  than 
0.1  millimeters  of  mercury  at  20  degrees 
Celsius;  or 

(2)  Consists  of  more  than  12  carbon 
atoms,  if  the  vapor  pressure  is 
unknown;  or 

(3)  Has  a  melting  point  higher  than  20 
degrees  Celsius  and  does  not  sublime 
(i.e.,  does  not  change  directly  fi-om  a 
solid  into  a  gas  without  melting),  if  the 
vapor  pressure  is  unknown. 

(g)  The  requirements  jDf  paragraph  (a) 
of  this  Section  shall  not  apply  to  those 
VOC  in  antiperspirants  or  deodorants 
that  contain  more  than  10  carbon  atoms 
per  molecule  and  for  which  the  vapor 
pressure  is  unknown,  or  that  have  a 
vapor  pressure  of  2  millimeters  of 
merciuy  or  less  at  20  degrees  Celsius. 

(h)  a  manufacturer  or  importer  may 
use  the  vapor  pressure  information 
provided  by  the  raw  material  supplier  as 


long  as  the  supplier  uses  a  method  to 
determine  vapor  pressure  that  is 
generally  accepted  by  the  scientific 
community. 

(i)  For  hydrocarbon  solvents  that  are 
complex  mixtures  of  many  different 
compounds  and  that  are  suppUed  on  a 
specification  basis  for  use  in  a  consumer 
product,  the  vapor  pressure  of  the 
hydrocarbon  blend  may  be  used  to 
demonstrate  compliance  with  the  VOC 
content  limits  of  this  section. 
Identification  of  the  concentration  and 
vapor  pressure  for  each  such  component 
in  the  blend  is  not  required  for 
compliance  with  this  subpart. 

§  59.204    Innovative  product  provisions. 

(a)  Upon  notification  to  the 
Administrator,  a  consmner  product  that 
is  subject  to  this  subpart  may  exceed  the 
applicable  limit  in  table  1  or  2  of  this 
subpart  if  the  regulated  entity 
demonstrates  that,  due  to  some 
characteristic  of  the  product 
formulation,  design,  delivery  systems, 
or  other  factors,  the  use  of  the  product 
will  result  in  equal  or  less  VOC 
emissions  that  specified  in  paragraph 
(a)(1)  or  (a)(2)  of  this  section. 

(1)  The  VOC  emissions  from  a 
representative  consimier  product,  as 
described  in  §  59.202,  that  complies 
with  the  VOC  standards  specified  in 
§  59.203(a);  or 

(2)  The  calculated  VOC  emissions 
from  a  noncomplying  representative 
product,  if  the  product  had  been 
reformulated  to  comply  with  the  VOC 
standards  specified  in  §  59.203(a).  The 
VOC  emissions  shall  be  calculated  by 
using  Equation  1. 
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Equation  1 


VOCnc 

Where 

ER=The  VOC  emissions  from  the 

noncomplying  representative 

product,  had  it  been  reformulated. 
ENc=The  VOC  emissions  from  the 

noncomplying  representative 

product  in  its  current  formulation. 
VOCsTD=The  VOC  standard  specified  in 

§  59.203(a). 
VOCNc=The  VOC  content  of  the 

noncomplying  product  in  its 

current  formulation. 

(b)  If  a  regulated  entity  demonstrates 
to  the  satisfaction  of  the  Administrator 
that  the  equation  in  paragraph  (a)(2)  of 
the  this  section  yields  inaccurate  results 
due  to  some  characteristic  of  the 
product  formulation  or  other  factors,  an 
alternate  method  that  accurately 
calculates  emissions  may  be  used  upon 
approval  of  the  Administrator. 

(c)  A  regulated  entity  shall  notify  the 
A.dministrator  in  vmting  of  its  intent  to 


enter  into  the  market  an  innovative 
product  meeting  the  requirements  of 
paragraph  (a)  of  this  section.  The 
Administrator  must  receive  the  written 
notification  by  the  time  the  innovative 
product  is  available  for  sale  or 
distribution  to  consumers.  Notification 
shall  include  the  information  specified 
in  paragraph  (c)(1)  and  (c)(2)  of  this 
section. 

(1)  Supporting  documentation  that 
demonstrates  the  emissions  form  the 
iimovate  product,  including  the  actual 
physical  test  methods  used  to  generate 
the  data  and,  if  necessary,  the  consumer 
testing  undertaken  to  document  product 
usage; 

(2)  Any  information  necessary  to 
enable  the  Administrator  to  establish 
enforceable  conditions  for  the 
innovative  product,  including  the  VOC 
content  of  the  innovative  product 
expressed  as  a  weight-percentage,  and 
test  methods  for  determining  the  VOC 
content. 

(d)  At  the  option  of  the  regulated 
entity,  the  regulated  entity  may  submit 
a  written  request  for  the  Administrator's 
written  concurrence  that  the  iimovative 
product  fulfills  the  requirements  of 
paragraph  (a)  of  this  section.  If  such  a 
request  is  made,  the  Administrator  will 
respond  as  specified  in  paragraphs 
(d)(1)  through  (d)(3)  of  this  section. 

(1)  The  Administrator  will  determine 
within  30  days  of  receipt  whether  the 
documentation  submitted  in  accordance 
with  paragraph  (d)  of  this  section  is 
complete. 

(2)  The  Administrator  will  determine 
whether  the  innovative  product  shall  be 
exempt  from  the  requirements  of 

§  59.203(a)  within  90  days  after  an 
appUcation  has  been  deemed  complete. 
The  appUcant  and  the  Administrator 
may  mutually  agree  to  a  longer  time 
period  for  reaching  a  decision,  and 
additional  supporting  documentation 
may  be  submitted  by  the  applicant 
before  a  decision  has  been  reached.  The 
Administrator  will  notify  the  applicant 
of  the  decision  in  writing  and  specify 
such  terms  and  conditions  that  are 
necessary  to  insure  that  emissions  &t)m 
the  product  will  meet  the  emissions 
reductions  specified  in  paragraph  (a)  of 
this  section,  and  that  such  emissions 
reductions  can  be  enforced. 

(3)  If  an  applicant  has  been  granted  an 
exemption  to  a  State  or  local  regulation 
for  an  innovative  product  by  a  State  or 
local  agency  whose  criteria  for 
exemption  meet  or  exceed  those 
provided  for  in  this  section,  the 
appUcant  may  submit  the  factual  basis 
for  such  an  exemption  as  part  of  the 
documentation  required  under 
paragraph  (d)  of  this  section.  In  such 
case,  the  Administrator  will  make  the 
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detennination  reqiiired  under  this 
paragraph  within  45  days  aiter  the 
appUcations  is  considered  complete. 

(e)  In  granting  an  exemption  for  a 
product,  the  Administrator  will 
establish  conditions  that  are 
enforceable.  These  conditions  may 
include  the  VOC  content  of  the 
innovative  product,  dispensing  rates, 
application  rates,  and  any  other 
parameters  determined  by  the 
Administrator  to  be  necessary.  The 
Administrator  will  also  specify  the  test 
methods  for  determining  conformance 
to  the  conditions  established,  including 
criteria  for  reproducibiUty,  acciuacy, 
and  sampUng  and  laboratory 
procedures. 

(f)  For  any  product  for  which  an 
exemption  has  been  granted  piusuant  to 
this  section,  the  regulated  entity  to 
whom  the  exemption  was  granted  shall 
notify  the  Administrator  in  writing 
within  30  days  after  any  change  in  the 
product  formulation  or  recommended 
product  usage  directions,  and  shall  also 
notify  the  Administrator  within  30  days 
after  the  regidated  entity  learns  of  any 
information  that  would  alter  the 
emissions  estimates  submitted  to  the 
Administrator  in  support  of  the 
exemption  application. 

(g)  If  lower  VCX]  content  limits  are 
promulgated  for  a  product  category 
through  any  subsequent  rulemaking,  all 
exemptions  granted  under  this  section 
for  products  in  the  product  category 
shall  no  longer  apply  imless  the 
innovative  product  has  been 
demonstrated  to  have  VOC  emissions 
less  than  the  applicable  revised  VOC 
content  limits. 

(h)  If  the  Administrator  determines 
that  a  consiuner  product  for  which  an 
exemption  has  been  granted  no  longer 
meets  the  VOC  emissions  criteria 
speciHed  in  paragraph  (a)  of  this  section 
for  an  irmovative  product,  the 
Administrator  may  modify  or  revoke  the 
exemption  as  necessary  to  assiue  that 
the  product  will  meet  these  criteria.  The 
Administrator  will  not  modify  or  revoke 
an  exemption  without  first  affording  the 
applicant  an  opportunity  for  a  public 
hearing  to  determine  if  (he  exemption 
should  be  modified  or  revoked. 

§59.205    Labeling. 

(a)  The  container  or  package  of  each 
consumer  product  that  is  subject  to  this 
subpart  shall  clearly  display  the  day, 
month,  and  year  on  which  the  product 
was  manufactured,  or  a  code  indicating 
such  date.  The  requirements  of  this 
provision  shall  not  apply  to  products 
that  are  offered  to  consumers  free  of 
charge  for  the  purposes  of  sampling  the 
product. 


(b)  In  addition,  the  container  or 
package  for  each  charcoal  lighter 
material  that  is  subject  to  this  subpart 
shall  be  labeled  according  to  the 
provisions  of  §  59.203(d)(2). 

§59.206    Variances. 

(a)  Any  regulated  entity  who  cannot 
comply  with  the  requirements  of  this 
subpart  because  of  extraordinary 
circiunstances  beyond  reasonable 
control  may  apply  in  writing  to  the 
Administrator  for  a  variance.  The 
variance  appUcation  shall  include  the 
information  specified  in  paragraph  (a)(1) 
through  (a)(3)  of  this  section. 

(1)  The  specific  groimds  up  on  which 
the  variance  is  sought, 

(2)  The  proposed  date(s)  by  which 
compliance  with  the  provisions  of  this 
subpart  will  be  achieved.  Such  date(s) 
shall  be  no  later  than  5  years  after  the 
issuance  of  a  variance;  and 

(3)  A  compliance  plan  detailing  the 
method(s)  by  which  compliance  will  be 
achieved. 

(b)  Upon  receipt  of  a  variance 
application  containing  the  information 
required  in  paragraph  (a)  of  this  section, 
the  Administrator  will  publish  a  notice 
of  such  application  in  the  Federal 
Register  and,  if  requested  by  any  party, 
will  hold  a  public  hearing  to  determine 
whether,  under  what  conditions,  and  to 
what  extent,  a  variance  from  the 
requirements  of  this  subpart  is 
necessary  and  will  be  granted.  If 
requested,  a  hearing  will  be  held  no 
later  than  75  days  after  receipt  of  a 
variance  application.  Notice  of  the  time 
and  place  of  the  hearing  will  be  sent  to 
the  applicant  by  certified  mail  not  less 
than  30  days  prior  to  the  hearing.  At 
least  30  days  prior  to  the  hearing,  the 
variance  application  will  be  made 
available  to  the  public  for  inspection. 
Information  submitted  to  the 
Administrator  by  a  variance  applicant 
may  be  claimed  as  confidential.  The 
Administrator  may  consider  such 
confidential  information  in  reaching  a 
decision  on  a  variance  appUcation. 
Interested  members  of  the  public  will  be 
allowed  a  reasonable  opportunity  to 
testify  at  the  hearing. 

(c)  The  Administrator  will  grant  a 
variance  if  the  criteria  specified  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  are  met. 

(1)  If  there  are  circiunstances  beyond 
the  reasonable  control  of  the  appUcant 
so  that  complying  with  the  provisions  of 
this  subpart  by  the  compliance  date 
would  not  be  technologically  or 
economically  feasible,  and 

(2)  The  compliance  plan  proposed  by 
the  appUcant  can  be  implemented  and 
will  achieve  compUance  as 
expeditiously  as  possible. . 


(d)  Any  variance  order  will  specify  a 
final  compUance  date  by  which  the 
requirements  of  this  subpart  v«ll  be 
achieved  and  increments  of  progress 
necessary  to  assure  timely  compliance. 

(e)  A  variance  shall  cease  to  be 
effective  upon  failure  of  the  regulated 
entity  to  comply  with  any  term  or 
condition  of  the  variance. 

(f)  Upon  the  appUcation  of  any  party, 
the  Administrator  may  review,  and  for 
good  cause,  modify  or  revoke  a  variance 
after  holding  a  pubUc  hearing  in 
accordance  with  the  procedures 
described  in  paragraph  (b)  of  this    . 
section. 

§59.207    Test  methods. 

Each  manufacturer  or  importer  subject 
to  the  provisions  of  §  59.203(a)  shall 
demonstrate  compUance  with  the 
requirements  of  this  subpart  through 
calculation  of  the  VOC  content  using 
records  of  the  amoimts  of  constituents 
used  to  manufacture  the  product. 

§  59.208    Charcoal  lighter  material  testing 
protocol. 

(a)  Each  manufactiurer  or  importer  of 
charcoal  lighter  material  subject  to  this 
subpart  shall  demonstrate  compUance 
with  the  applicable  requirements  of 

§  59.203(d)  using  the  procedures 
specified  in  this  section.  Any  lighter 
material  that  has  received  certification 
from  California  South  Coast  Air  QuaUty 
Management  District  (SCAQMD)  imder 
their  Rule  1174,  Ignition  Method 
Compliance  Certification  Testing 
Protocol,  will  be  considered  as  having 
demonstrated  compUance  with  the 
applicable  requirements  of  this  subpart 
using  the  procediues  in  this  section. 

(b)  The  manufacturer  or  importer 
shall  obtain  from  the  testing  laboratory 
conducting  the  testing,  a  report  of 
findings,  including  all  raw  data  sheets/ 
charts  and  laboratory  analytical  data. 
The  testing  must  demonstrate  that  VOC 
emissions  resulting  from  the  ignition  of 
the  barbecue  charcoal  are,  on  average, 
less  than  or  equal  to  9  grams  per  start. 
The  manufacturer  or  importer  shall 
maintain  the  report  of  findings. 

(c)  When  a  charcoal  lighter  material 
does  not  fall  within  the  testing 
guidelines  of  this  protocol,  the  protocol 
may  be  modified  following  a 
determination  by  the  Administrator  that 
the  modified  protocol  is  an  acceptable 
alternative  to  the  method  described  in 
this  section  and  written  approval  of  the 
Administrator. 

(d)  Meteorological  and  environmental 
criteria.  (1)  Testing  shall  be  conducted 
under  the  following  conditions: 

(i)  Inlet  combustion  air  temperatiue  is 
16  to  27  degrees  Celsius  (60  to  80 
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degrees  Fahrenheit)  with  a  relative 
hiunidity  of  20  to  80  percent; 

(ii)  The  charcoal  and  Ughter  material 
are  stored  72  hours  before  testing  in  a 
location  with  a  relative  humidity 
between  45  and  65  percent,  and  a 
temperature  between  18  and  24  degrees 
Celsuis  (65  to  75  degrees  Fahrenheit); 
and 

(iii)  The  outside  wind  speed, 
including  gusts,  may  be  no  more  than  16 
kilometers  per  hour  (10  miles  per  hour) 
if  the  test  stack  is  exhausted  outdoors, 
or,  if  the  test  stack  is  exhausted  indoors, 
indoor  air  must  be  stagnant. 

(2)  Temperature  and  relative  htunidity 
of  the  combustion  air  shall  be 
continuously  monitored  during  the  test. 
Temperature  and  relative  humidity  of 
the  place  where  the  charcoal  and  lighter 
material  are  stored  prior  to  the  test  shall 
be  monitored  and  recorded  during  the 
72  hours  immediately  prior  to  the  test. 
If  the  stack  is  exhausted  outdoors,  the 
continuous  outdoor  wind  speed  monitor 
shaU  be  observed  or  recorded 
continuously  during  testing.  If  the  wind 
speed  monitor  is  manually  observed 
rather  than  electronically  recorded,  the 
maximum  vnnd  speed  observed  during 
the  test  shall  be  recorded. 

(e)  Definitions.  For  the  piuposes  of 
this  test  protocol,  the  following 
definitions  shall  apply: 

(1)  Baseline  VOC  emissions  (P>) 
means  the  3.6  grams  (0.008  poimds)  per 
start  of  subject  VOC  mass  emissions 
(calculated  as  CH2)  resulting  from  the 
ignition  of  charcoal  by  electric  probe. 

(2)  Emission  limit  for  VOC  means  9 
grams  per  start  of  resultant  VOC 
emissions  (E,),  (expressed  as  CH2). 

(3)  Equivalent  means  equipment  that 
has  been  demonstrated  to  meet  or 
exceed  the  performance,  design,  and 
operation  specifications  of  the 
prescribed  equipment.  A  demonstration 
that  equipment  or  a  test  method  is  a 
suitable  alternative  requires  written 
3pproval  from  the  Administrator  prior 
to  compliance  testing,  based  on  an 
evaluation  of  comparative  performance 
specifications  and/or  actual 
performance  test  data. 

(4)  Ignition  means  the  ready-to-cook 
condition  of  the  charcoal  determined  by 
the  temperature  above  the  charcoal,  the 
organic  vapor  concentration  measiued 
by  the  continuous  organic  emission 
monitor,  and  percent  ash. 

(5)  Ignition  VOC  emissions  (ei) — 
means  the  grams  (pounds)  per  start  of 
total  subject  VOC  mass  emissions 
(expressed  as  CH2)  resulting  from  the 
ignition  of  charcoal  by  the  lighter 
material  imdergoing  evaluation, 
including  both  charcoal  and  lighter 
material  emissions. 


(6)  labeled  directions  means  those 
directions  affixed  to  the  charcoal  Ughter 
material  which  specify: 

(1)  The  amoimt  of  U^ter  material  to 
use  per  kilogram  (or  pound)  of  charcoal, 
imless  the  lighter  material  is  already 
impregnated  or  treated  in  the  charcoal; 

(2)  How  to  use  or  apply  the  Ughter 
material;  and 

(3)  How  and  when  to  Ught  the  Ughter 
material. 

(7)  Percent  ash  means  a  quaUtative 
observation  of  the  ratio  of  visible 
charcoal  surface  area  ignited  (grayish/ 
white  ash)  to  total  charcoal  surface  area 
times  100. 

(8)  Reference  VOC  emissions  (Eep) — 
means  the  grams  (pounds)  per  start  of 
subject  VOC  mass  emissions  (calculated 
as  CH2)  resulting  from  the  ignition  of 
charcoal  by  the  reference  electric  probe 
during  the  testing. 

(9)  Resultant  VOC  emissions  (Erh- 
means  the  ignition  VOC  emission  (Ei) 
less  the  reference  VOC  emissions  (Eep) 
plus  baseline  emissions  (Eb). 

(10  Start  means  a  25-minute  period 
commencing  from  the  instant  that 
emissions  may  be  released  fit)m  the 
lighter  material,  either  by  evaporation  or 
combustion,  and  further  characterized 
such  that  by  the  end  of  said  25-minute 
period,  ignition  is  achieved. 

(f)  Test  structure,  equipment 
specifications,  and  reference  materials. 
(1)  The  test  structiue  is  to  be  located  in 
a  building  or  fabricated  total  enclosure 
(i.e.,  with  enclosed  sides  and  top).  The 
enclosure  shall  be  such  that  there  are  no 
constant  or  intermittent  air  flows  within 
it  that  cause  fluctuations  in  the  stack 
velocity  and/or  disruptions  of  air  flow 
patterns  within  the  test  chamber 
containing  the  reference  grill . 
(WARNING:  If  the  stack  is  vented  into 
the  building  enclosure,  caution  must  be 
taken  to  avoid  carbon  monoxide 
poisoning  and  the  reduction  of  oxygen.) 

(2)  Test  structure  components.  The 
following  test  structure  components,  as 
shown  in  figures  1  and  2  of  Appendix 
A  of  this  subpart,  shall  be  used: 

(i)  Test  chamber — Standard  large, 
prefabricated  fireplace  manufactured  by 
Marco®,!  Model  No.  C41CF.  with  flue 
damper  removed;  or  a  fabricated 
structure  with  the  same  dimensions. 
Spacers  are  required  at  the  rear  of  the 
test  chamber  to  ensiue  a  constant  5- 
centimeter  (2-inch)  distance  between 
the  reference  grill  and  the  rear  wall  of 
the  test  chamber. 

(ii)  Test  stack — 25-centimeter  (10- 
inch)  diameter  galvanized  steel  ducting 
with  velocity  traverse  port  holes  located 


*Note:  Mention  of  trade  names  or  specific 
produas  does  not  constitute  endorsement  by  the 
EPA. 


approximately  8  diameters  downstream 
from  the  stack  outlet  of  the  fireplace 
chamber  and  sampUng  ports  located 
approximately  2V2  diameters 
downstream  of  the  velocity  traverse 
ports. 

(iii)  Fan — 2S-centimeter  (10-inch) 
diameter  axial  fan  (duct  fan)  capable  of 
maintaining  an  air  velocity  of  140  ±  9 
meters  per  minute  (450  ±  30  feet  per 
minute)  and  located  in  the  stack 
approximately  3  diameters  downstream 
of  the  sampling  ports. 

(iv)  Test  stack  insulation — The  stack 
shaU  be  insulated  with  fiberglass 
blanket  insulation  (or  equivalent)  with  a 
minimiun  R-value  of  6.4,  that  totally 
surroimds  the  stack  from  the  top  of  the 
fireplace  to  the  level  of  the  blower 
which  minimizes  temperature  gradients 
in  the  stack  and  prevents  hydrocarbons 
&t)m  condensing  on  the  stack  waU. 

(v)  Stack  mounts — Supports  for  fixing 
in  position  the  stack  velocity 
measurement  device  for  measiuing 
reference  point  velocity  readings  and 
the  continuous  organic  emission 
monitor  probe/meter. 

(vi)  Blower  speed  control — A  rheostat 
for  controlling  voltage  to  the  fan. 

(3)  Test  equipment  and  materials.  The 
following  test  equipment  and  materiab 
shall  be  used: 

(i)  Continuous  recording  device — A 
YEW*  model  4088  dot  matrix,  roster 
scanning  chart  recorder,  Omega  strip 
recorder  with  a  Strawberry  Tree  Data 
Acquisition  System,  or  equivalent,  shaU 
be  used  to  continuously  (6-second 
cycle)  record  temperatures,  velocity, 
and  continuous  organic  emission 
monitor  output  signals.  The  recording 
may  be  done  manually,  recording 
temperature  using  a  digital 
potentiometer  (20-second  intervals), 
reference  point  velocity  with  a  Pitot 
tube  (20-second  intervals),  and 
continuous  organic  emission  monitor 
readings  with  the  analyzer's  meter  (10- 
second  intervals). 

(ii)  Grill  temperatiue  probe — ^A  type 
"K"  thermocouple  silver  soldered  to  a 
7.6  centimeter  (3-inch)  square  brass 
plate  0.083-centimeter  (0.033  inches) 
thick  painted  flat  black  using  high 
temperature  (>  370  degrees  Celsius  [> 
700  degrees  Fahrenheit])  paint;  set  on  an 
adjustable  stand  to  maintain  1 1 
centimeters  (4.5  inches)  above  the 
maximum  height  of  the  briquette  pile 
and  made  such  that  it  can  be  removed 
and  replaced  within  the  chamber. 

(iii)  Stack  temperatxue  probe — The 
Kiu^®  digital  air  velocity  meter  or  a 
type  "K"  thermocouple  shall  be  used. 

(iv)  Stack  velocity  measiuement 
device — ^The  velocity  in  meters  (feet)  per 
minute  for  the  reference  point  using  a 
Kurz®  digital  air  velocity  meter,  Davis® 
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DTA  4000  vane  anemometer,  or 
equivalent  to  method  1 A  of  40  CFR  part 
60,  appendix  A. 

(v)  Continuous  organic  emissions 
monitor— Century®  Model  128  Organic 
Vapor  Analyzer,  Ratfisch®  RS55  total 
hydrocarbon  analyzer,  or  equivalent, 
with  response  in  parts  per  million 
(ranges  0  to  10  parts  per  million,  0  to 
100  parts  per  million,  0  to  1,000  parts 
per  million). 

(vi)  Temperature  and  humidity 
monitor — A  chart  recorder  type  with 
humidity  accuracy  of  ±  3  percent  from 
15  to  85  percent. 

(vii)  Wind  speed  and  direction 
monitor — A  wind  speed  and  direction 
device  meeting  a  tolerance  of  ±  10 
percent. 

(viii)  Analytical  balance — An 
electronic  scale  with  a  resolution  of  a± 
2  grams. 

(ix)  Charcoal  stacking  ring — Rigid 
metal  cylinder  21.6  centimeters  (8.5 
inches)  in  diameter  with  indicators  to 
determine  that  the  pile  of  briquettes 
does  not  exceed  12.7  centimeters  (5 
inches)  in  height. 

(x)  Camera — To  docimient  ignition 
condition  of  charcoal  at  the  end  of  each 
start. 

(xi)  Particulate  filter— Nupro®  inline 
filter.  Catalog  Number  SS-4FW-2  with 
0.64  centimeter  (V4-inch)  Swagelok  inlet 
and  outlet  or  equivalent. 

(xii)  Barbecue  Grill — The  charcoal 
shall  be  ignited  in  a  Weber®  "Go 
Anywhere"  barbecue  grill  (Model 
Number  #121001).  39.4  centimeters  x  24 
centimeters  x  12.7  centimeters  (15.5 
inch  X  9.5  inch  x  5.0  inch)  with  the  grate 
4.4  centimeters  (1.75  inches)  above  the 
bottom  of  the  grill,  or  another  grill  that 
meets  these  specifications.  The  grill 
shall  be  set  on  its  bottom  when  placed 
in  the  test  chamber  and  all  grill  air  vents 
shall  be  in  full  open  position. 

(xiii)  Electric  probe — A  600-watt 
electric  probe  shall  be  used  for  electric 
probe  ignition  tests. 

(xiv)  Untreated  charcoal — ^The 
laboratory  conducting  the  testing  shall 
purchase  "off  the  shelf  untreated 
charcoal  from  a  retail  outlet.  Charcoal 
shall  not  be  provided  by  the 
manufacturer  of  the  charcoal  lighter 
material  to  be  tested  or  by  thejcharcoal 
manufacturer.  The  charcoal  to  be  used 
is  Kingsford®  "Original  Charcoal 
Briquets."  All  untreated  charcoal  used 
in  the  certification  testing  of  a  single 
ignition  source  is  to  come  from  the  same 
lot  as  indicated  by  the  number  printed 
on  the  bag. 

(xv)  Treated  or  impregnated 
charcoal — If  the  charcoal  lighter 
material  to  be  tested  is  a  substance  used 
to  treat  or  impregnate  charcoal,  the 
regulated  entity  shall  provide  to  the 


laboratory  conducting  the  tests  a  sample 
of  impregnated  charcoal.  The  sample 
shall  be  impregnated  or  treated  barbecue 
charcoal  that  is  ignited  either  outside  of 
package  or  ignited  by  the  package.  If 
commercially  available,  the 
independent  testing  laboratory 
conducting  the  test  shall  purchase  "off 
the  shelf  from  a  retail  outlet. 

(g)  Sampling  and  analytical  methods. 
(1)  Gas  volumetric  flow  rate.  Conduct  a 
full  velocity  traverse  using  the  stack 
velocity  measurement  device  as  shown 
in  figure  3  of  this  Appendix  A  to  this 
Subpart,  or  use  Method  lA  of  40  CFR 
part  60,  appendix  A.  Continuously 
record  a  velocity  reference  point  reading 
during  each  test  nm  using  a  chart 
recorder  or  once  every  20  seconds  if 
using  Method  lA.  Calculate  the 
volumetric  flow  rate  using  the  gas 
velocity,  moisture  content,  and  the  stack 
cross-sectional  area.  For  the  purposes  of 
this  protocol,  the  static  pressure  shall  be 
assumed  to  be  atmospheric,  the  molar 
density  correction  factor  in  the  stack  to 
be  1.0,  and  the  moistiue  content  to  be 
2  percent. 

(2)  Integrated  VOC  sample.  Collect 
integrated  VOC  gas  samples  at  the 
sampling  port  in  the  exhaust  stack  using 
a  40  CFR  part  60,  appendix  A.  Method 
25  Total  Combustion  Analysis  (TCA) 
sampling  apparatus  consisting  of  two 
evacuated  9-liter  tanks,  each  equipped 
with  flow  controllers,  vacuum  gauges, 
and  probes,  as  shown  in  figure  4  of 
Appendix  A  of  this  Subpart.  Use  40  CFR 
part  60,  appendix  A,  Method  25, 
SCAQMD  Method  25.1  (incorporated  by 
reference — §  59.213  of  this  subpart),  or 
equivalent,  for  analysis.  Carbon 
monoxide,  carbon  dioxide,  methane, 
and  non-methane  organic  carbon  are 
analyzed  by  the  TCA  and  TCA/Flame 
Ionization  Detector  (FID)  methods. 
Oxygen  content  is  determined  by  gas 
chromatography  using  a  thermal 
conductivity  detector.  Clean  particulate 
filters  between  use  by  heating  to  760 
degrees  Celsius  (1400  degrees 
Fahrenheit)  while  using  compressed  air 
as  a  carrier  for  cleaning  and  purging. 

(3)  Continuous  organic  emissions 
monitor.  A  continuous  organic 
emissions  monitor  which  uses  a 
continuous  FID  shall  be  used  for  each 
test  run  to  measure  the  real  time  organic 
concentration  of  the  exhaust  as 
methane.  Record  the  emission  monitor 
response  in  parts  per  million 
continuously  during  the  sampling 
period  using  a  chart  recorder  or  at  least 
once  every  10  seconds.  The  VOC 
analyzer  shall  be  operated  as  prescribed 
in  the  manufacturer's  directions  unless 
otherwise  noted  in  this  protocol. 

(h)  Pretest  procedure.  (1)  Charcoal 
Ughter  material — charcoal.  Before  each 


test  run,  remove  charcoal  from  a  sealed 
bag  that  has  been  stored  for  at  least  72 
hours  in  a  humidity  and  temperature 
controlled  room  which  satisfies  the 
requirements  of  paragraph  (d)(1)  of  this 
section  and  wei^t  out  0.9  kilograms  (2 
poimds)  of  charcoal  briquettes,  to  the 
nearest  whole  briquette  over  0.9 
kilograms  (2  poxmds),  of  uniform  shape 
with  no  broken  pieces  using  an 
analytical  balance.  Reseal  the  bag. 
Charcoal  must  be  ignited  within  10 
minutes  after  removal  from  bag.  A 
sealed  or  resealed  bag  of  charcoeil 
cannot  be  stored  at  the  test  site  for 
greater  than  45  minutes.  It  must  be 
returned  to  a  himiidity  and  temperature 
controlled  room  from  72  hours.  The 
lighter  material  must  be  purchased, 
stored,  weighed,  and  handled  the  same 
as  the  barbecue  charcoal. 

(i)  For  the  reference  VOC  emission 
tests  using  an  electric  probe,  place  a 
single  layer  of  charcoal,  slightly  larger 
than  the  area/circle  of  the  electric  probe 
heating  element,  onto  the  grate.  Place 
the  heating  element  on  top  of  this  first 
layer  and  cover  the  heating  element 
with  the  remaining  charcoal  briquettes. 

(ii)  For  the  ignition  VOC  emissions 
tests,  arrange  the  briquettes  on  the 
barbecue  grate  in  the  maimer  specified 
by  the  ignition  manufacturer's 
directions.  If  these  manufacturer's 
directions  do  not  specify  a  stacking 
arrangement  for  the  briquettes, 
randomly  stack  the  briquettes  in  a  pile 
using  the  stacking  ring  described  in 
paragraph  (f)(3)(ix)  of  this  section. 

(2)  Charcoal  lighter  material — or 
impregnated  charcoal.  Store,  handle, 
weigh,  and  stack  barbecue  charcoal  that 
is  designed  to  be  lit  without  the 
packaging,  the  same  as  in  paragraph 
(h)(1)  of  this  section.  For  those  products 
which  require  both  the  package  and 
charcoal  be  lit,  weigh  the  whole 
package — do  not  remove  charcoal. 
Weigh  an  empty  package  (not  the  same 
one  to  be  used  during  the  test). 

Subtract  the  package  weight  from  the 
overall  weight  of  the  package  and 
charcoal.  The  full  package  and  empty 
package  must  be  stored,  handled,  and 
weighed  the  same  as  in  paragraph  (h)(1) 
of  this  section.  If  the  difference  (the 
charcoal  weight)  is  between  0.7  to  1.4 
kilograms  (1.5  to  3.0  pounds),  the  test 
may  proceed.  The  emissions  measured 
(E)  in  Equation  5  of  paragraph  (k)(7)  of 
this  section  must  be  adjusted  to  a  0.9 
kilogram  (2-pound)  charge.  Place 
packaged  barbecue  charcoal  on  the  grate 
in  the  manner  specified  by  the 
manufacturer's  directions. 

(3)  Initial  meteorologicd  and 
enviroimiental  criteria  in  paragraph  (d) 
shall  be  comphed  with. 
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(4)  The  stack  velocity  must  be  set 
before  each  day  of  testing  at  140  ±  9 
meters  per  minute  (450  ±  30  feet  per 
minute)  by  performing  a  velocity 
traverse  as  specified  in  paragraph  (g)(1) 
of  this  section.  The  velocity  will  be 
attained  by  adjusting  the  axial  fan  speed 
using  a  rheostat. 

(5)  The  fireplace  shall  be  conditioned 
at  the  start  of  each  day  before  sampling 
tests  by  using  a  grill  ignited  by  the 
electric  probe.  If  a  time  period  of  over 
60  minutes  between  sampling  test  runs 
occur,  the  condition  step  must  be 
repeated. 

(6)  Before  each  test  nm.  leak  check 
the  continuous  organic  emissions 
monitor  by  blocking  the  flow  to  the 
probe.  Allow  the  instrument  to  warm  up 
for  the  duration  specified  by  the 
manufacturer's  directions.  Select  the  0 
to  100  parts  per  million  range.  Check 
the  battery  level  and  hydrogen  pressure. 
Zero  with  hydrocarbon-free  air  (<0.1 
parts  per  million  hydrocarbons  as 
methane)  span  with  90  parts  per  million 
methane  in  ultra  pure  air.  Zero  and  span 
another  instrument  selection  range  if 
needed  for  test  purposes. 

(7)  Before  the  testing  program  begins, 
establish  a  point  of  average 
concentration  of  organics  in  the  stack  by 
using  a  continuous  organic  emissions 
monitor  and  a  grill  with  charcoal  ignited 
by  the  electric  probe  40  minutes  after 
initial  release  of  emissions.  Record  the 
continuous  organic  emissions  monitor 
traverse  data. 

(8)  Prepare  the  integrated  VOC 
sampling  equipment  and  perform  the 
required  leak  checks.  Fit  the  probes 
withnozzles  housing  two  micron 
particulate  filters.  Insert  the  probes  and 
nozzles  into  the  sampling  port  to  draw 
a  sample  of  the  exhaust  gas  from  the 
point  of  average  organic  concentration 
as  determined  from  the  continuous 
organic  emissions  monitor  sample 
traverse  described  in  paragraph  (h)(4)  of 
this  section.  Also,  position  the  nozzles 
such  that  they  point  downstream  in  the 
stack.  Obtain  the  samples  concurrently 
and  continuously  over  the  test  nm. 

(9)  Insert  the  continuous  organic 
emissions  monitor  probe  into  the 
sampling  port  to  draw  a  sample  of  the 
exhaust  gas  from  the  point  of  average 
organic  concentration  as  determined 
fi^m  the  continuous  organic  emissions 
monitor  sample  traverse  described  in 
paragraph  (h)(7)  of  this  section. 

(i)  Test  procedure.  The  labeled 
directions,  as  defined  in  paragraph  (e)  of 
this  section,  shall  be  followed 
throughout  the  course  of  the  testing.  In 
cases  where  the  directions  are 
incompatible  with  this  protocol, 
circimivent  the  intent  of  this  protocol, 
or  are  unclear  (subject  to  different 


interpretations)  and  inadequate,  the 
Administrator  must  be  informed  in 
writing  of  the  natiu^  of  the  conflict,  as 
well  as  the  proposed  resolution,  prior  to 
commencing  testing.  When  the  labeled 
directions  for  a  eharcoal  lighter  material 
do  not  fall  within  the  testing  guidelines 
of  this  protocol,  the  protocol  may  only 
be  modified  upon  written  approval  of 
the  Administrator. 

(1)  Place  the  bottom  of  the  barbecue 
grill  on  the  floor  of  the  fireplace.  5 
centimeters  (2  inches)  from  the  rear 
wall.  Ignite  charcoal  as  specified  by 
manufactm«r's  labeled  directions. 

(2)  For  electric  probe  ignition, 
carefully  remove  probe  without 
disturbing  charcoal  after  10  minutes  of 
operation. 

(3)  For  fluid  ignition,  simultaneously 
match  light  fluid  on  charcoal  and  fluid 
that  has  fallen  to  the  bottom  of  the  grill. 

(4)  Place  the  grill  temperature  probe 
11  centimeters  (4.5  inches)  above  the 
top  of  the  charcoal  immediately  after  the 
charcoal  lighter  material  flame  goes  out, 
or  before,  if  the  Ughter  material  does  not 
flame. 

(5)  Conduct  at  least  six  test  runs  for 
both  the  electric  probe  ignition  and  for 
the  lighter  material  being  evaluated. 
Alternate  these  Ughter  material  for  all  12 
runs.  All  runs  must  be  conducted  over 

3  consecutive  days  or  less. 
Alternatively,  baseline  emissions  testing 
(using  the  electric  probe)  may  be 
appUed  to  other  test  runs  provided  the 
test  nms  occur  within  4  months  of  the 
baseline  testing.  Integrated  VOC 
sampling  and  continuous  organic 
emissions  monitoring  begin  for  each  test 
run  when  the  charcoal  Ughter  material 
and/or  materials  start  to  generate/release 
organics  (this  will  be  the  time  of 
pouring  for  Ughter  fluids  and  the  time 
of  ignition  for  most  other  ignition 
sources).  Option:  Because  the 
manufacturer  of  treated  or  impregnated 
charcoal  supplies  both  the  lighter 
material  and  barbecue  charcoal,  they 
may  apply  the  9  grams  VOC  per  start 
emission  Umit  as  an  absolute  value 
without  an  adjustment  for  the  VOC 
emissions  from  an  electric  probe. 

(6)  Sampling  ends  for  each  test  run 
when  all  the  following  conditions  are 
met: 

(i)  The  temperature  11  centimeters 
(4.5  inches)  above  the  maximiun  height 
of  the  briquette  pile,  using  the  grill 
temperature  probe  described  in 
paragraph  (d)(3)(ii)  of  this  section,  is  at 
least  93  degrees  Celsius  (200  degrees 
Fahrenheit); 

(ii)  The  continuous  organic  emissions 
monitor  is  reading  below  30  parts  per 
milUon  for  at  least  2  minutes; 

(iii)  The  test  sampUng  has  continued 
for  25  minutes  (but  not  more)  and 


(iv)  The  charcoal  surface  is  70  percent 
covered  with  ash  (to  be  dociunented 
with  photograph  on  top  and  60  degrees 
above  the  horizon). 

(7)  During  the  sampUng  test  runs, 
temperatiires  (excluding  ambient)  and 
continuous  organic  emission  monitor 
readings  shall  be  recorded  and  shall 
comply  with  the  requirements  in 
paragraph  (b)  of  this  section.  Humidity, 
wind  speed,  and  ambient  temperature 
readings  shaU  be  monitored  and  shaU 
comply  with  the  requirements  in 
paragraph  (b)  of  this  section. 

(8)  Collect  one  blank  sample  for  VOC 
and  one  ambient  air  sample  during  one 
run  of  each  day  per  paragraph  (k)  of  this 
section. 

(J)  Post-run  procedure.  (1)  Record 
temperatures  (including  ambient), 
humidity,  wind  speed,  and  continuous 
organic  emissions  monitor  reading. 

(2)  Record  the  drift  using  zero  and 
span  gases.  Leak  check  and  span  the 
continuous  organic  emissions  monitor 
as  described  in  paragraph  (h)(6)  of  this 
section  for  the  next  run. 

(3)  Leak  check  and  disassemble  the 
integrated  VOC  sampling  equipment  as 
described  in  Method  25  of  40  CFR  part 
60,  appendix  A  or  SCAQMD  Method 
25.1  (incorporated  by  reference — see 

§  59.213  of  this  subpart),  or  equivalent. 

(4)  Thoroughly  clean  griU  surfaces  of 
aU  residue  before  conducting  next 
ignition  nm. 

(k)  Calculations.  Calculations  shall  be 
carried  out  to  at  least  one  significant 
digit  beyond  that  of  the  acquired  datav— 
and  then  rounded  off  after  final 
calculation  to  two  significant  digits  for 
each  run.  AU  rounding  off  of  numbers 
should  be  in  accordance  with  the 
American  Society  for  Testing  and 
Materials  (ASTM)  E  380-93.  Standard 
Practice  for  Use  of  the  SI  International 
System  of  Units,  procedures 
(incorporated  by  reference — see  §  59.213 
of  this  subpart). 

(1)  Calculate  the  average  stack 
reference  point  temperature  during 
sampling  (t„). 

(2)  Calculate  the  average  measured 
velocities  (in  meters  per  minute  (feet  per 
minute)):  Traverse  (u,),  traverse 
reference  point  (u,,),  and  reference  point 
during  sampling  (u,,). 

(3)  Calculate  Uie  corrected  average 
sampling  velocity  (uj  by  applying 
Equation  2: 


u,  =  u„  — ^  Equation  2 

(4)  Calculate  the  average  flow  rate  (Q,) 
in  cubic  meters  per  minute  (cubic  feet 
per  minute)  by  applying  Equation  3: 

Q,  =  u,A  Equation  3 
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Where 

A=Duct  cross-sectional  area,  (square 
meters  [square  feet] 

(5)  Correct  the  flow  rate  to  dry  standard 
conditions  (Qds)  by  applying 
Equation  4.  Assume  the  static 
pressure  to  be  atmospheric  and  the 
molar  density  correction  factor  to  be 
1.0 


Qh,= 


■(l-H)Q.      Equation  4 


Where 

T,=289  K (520  R) 

Ts=273  K (460  R) 

H=Percent  moisture-100 

=0.02 

(6)  Calculate  the  average  total  gaseous 
non-methane  organic  carbon  for  each 
duplicate  sample  run  analyzed. 

(7)  Calculate  the  grams  (pounds)  of 
VOC  as  CHz  emitted  per  start 
(normalized  to  0.9  kilograms  (2  pounds] 
of  charcoal)  for  each  run  using  Equation 
5: 

AC  N 

E  =  — * — r*D*d* — Qd*     Equations 

Where 

E=Emissions  of  VOC  per  start  for  each 

test  run  (grams  VOC/start  [pounds 

VOC/start]) 
A=Hydrocarbon  molecular  weight 
=14.0268  grams  per  gram-mole  (14.0268 

pounds  per  pound-mole) 
B=Carbon  number 

=1 
C=Average  concentration  for  each 

duplicate  nm  of  total  gaseous 

nonmethane  organic  compounds  as 

CO2  (parts  per  million,  from  lab 

analysis  sheet) 
D=Sampling  duration 

=25  minutes 
d=Molar  density  of  gas  at  standard 

conditions 
=42.33  gram-mole  per  cubic  meter 

(0.0026353  pound-mole  per  cubic 

foot) 
N=Normalized  mass  (0.9  kilograms  [2 

pounds]) 
M=Mass  of  diarge  (kilograms  [pounds]) 

(8j  Calculate  the  average  VOC 
emissions  for  each  lighter  material 
tested.  Identify  and  discard  statistical 
outUers.  Note  a  minimum  of  five  valid 
results  are  required  for  a  determination. 
This  procedure  for  eliminating  an 
outlier  may  only  be  performed  once  for 
each  lighter  material  tested. 

(9)  Using  Equation  6.  calculate  the 
resultant  VOC  emissions  per  start  (E,) 
and  determine  if  it  is  less  than  or  equal 
to  the  9  grams  VOC  per  start  emission 
limit. 


E,=ei-e,p-KEi 


Equation  6 


Where 

ei=Average  emissions  of  VOC  per  start 

from  the  charcoal  lighter  material 

being  evaluated  (grams  VOC/start 

[pounds  VOC/start]  expressed  as 

CH2) 
eep=Average  reference  VOC  emissions 

per  start  from  the  ignition  by 

electric  probe  (grams  VOC/start 

[pounds  VOC/start]  expressed  as 

CH2) 
=0  grams  VOC/start  (0  poimds  VOC/ 

start)  for  treated  or  impregnated 

charcoal 
Eb=Standard  baseline  VOC  emissions 

per  start  from  the  ignition  by 

electric  probe  (expressed  as  CH2) 
=0  grams  VOC/start  (0  pounds  VOC/ 

start)  for  treated  or  impregnated 

charcoal 
=3.6  grams  VOC/start  (0.008  pounds 

VOC/start)  for  all  other  charcoal 

fighter  material 
(1)  Recordkeeping.  A  record  of  the 
following  charcoal  lighter  material 
compliance  test  information  shall  be 
kept  for  at  least  5  years: 

(1)  Real  time  temperature  and 
continuous  organic  emissions  monitor 
readings  from  continuous  chart  recorder 
and/or  manual  reading  of  temperatures 
and  the  continuous  organic  emissions 
monitor  output. 

(2)  A  description  of  quafity  assurance/ 
quality  control  (QA/QC)  procedures 
followed  for  all  measuring  equipment 
and  cafibration  test  data. 

(3)  A  description  of  QA/QC 
procedures  foUowed  for  all  sampling 
and  analysis  equipment  and  cafibration 
test  data. 

(4)  Time  and  quantit>  of  blanks  and 
ambient  air  samples. 

(5)  Chain  of  custody  for  samples. 

(6)  Labeled  directions. 

(7)  Field  notes  and  data  sheets. 

(8)  Calculation/averaging  sheets/ 
printouts. 

(9)  Sample  (in  its  normal  package 
from  the  same  lot)  of  barbecue  charcoal 
and  lighter  material  used  for  testing. 

(10)  Formulation  of  lighter  material 
tested  (indicate  if  the  information  is  to 
be  handled  confidentially). 

(11)  Photographs  documenting 
charcoal  surface  ash  coverage. 

(m)  Quality  Assurance/Quality 
Control  (QA/QC)  Requirements.  The 
QA/QC  guidelines  in  the  EPA's  Quafity 
Assistance  Handbook  (EPA  600.4-77- 
027b)  shall  be  followed.  Li  addition,  the 
following  procedures  shall  be  used: 

(1)  A  blank  sample  for  VOC  shall  be 
performed  once  each  day,  during  the 
start  period  of  one  of  the  lighter 
materials,  using  the  integrated  VOC 
sampling  apparatus. 

(2)  An  ambient  air  sample  for  VOC 
shall  be  taken  once  each  day,  during  the 


start  period  of  one  of  the  lighter 
materials,  using  the  integrated  VOC 
sampling  apparatus  with  Nupro®  2 
micron  filters. 

(3)  Traceability  certificates  shall  be 
provided  for  all  calibration  gases  used 
for  the  continuous  organic  emissions 
monitor  and  integrated  VOC  analysis. 

(4)  Grill  temperature  probe  shall  be 
calibrated  using  the  procedures  in 
ASTM  Method  E220-86  (incorporated 
by  reference  as  specified  in  United 
States  §  59.213). 

(5)  Supply  documentation  for  place  of 
purchase  ( or  origin  if  experimental)  and 
chain  of  custody  for  lighter  material 
tested.  Docimientation  to  be  included 
for  both  treated  and  impregnated 
charcoal. 

(6)  Supply  documentation  for  place  of 
purchase  and  chain  of  custody  for 
imtreated  charcoal. 


§59.209    Recordkeeping  and  reporting 
requirements. 

(a)  The  distributor  that  is  named  on 
the  product  label  shall  maintain  the 
records  specified  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  section,  unless  the 
manufacturer  or  importer  has  submitted 
to  the  Administrator  a  written 
certification  that  the  manufacturer  or 
importer  will  maintain  the  records  for 
the  distributor  in  accordemce  with 
paragraph  (a)(3)  of  this  section.  If  no 
distributor  is  named  on  the  label,  the 
manufacturer  or  importer  must  meiintain 
the  specified  records.  The  records  must 
be  retained  for  at  least  3  years  and  must 
be  in  a  form  suitable  and  readily 
available  for  inspection  and  review. 

(1)  Records  or  formulations  being 
manufactured  or  imported  on  or  after 
December  10, 1998  for  all  consimier 
products  subject  to  §  59.213(a),  or 
December  10, 1999  for  all  consumer 
products  subject  to  §  59.203(c)  and 

(2)  Accurate  records  for  each  batch  of 
production,  starting  on  December  10. 
1998  for  all  consimier  products  subject 
to  §  59.203(a)  or  December  10, 1999  for 
all  consumer  products  subject  to 

§  59.203(c),  of  the  weight-percent  and 
chemical  composition  of  the  individual 
product  constituents. 

(3)  By  providing  this  written 
certification  to  the  Administrator,  the 
certifying  manufacturer  accepts 
responsibility  for  compfiance  with  the 
recordkeeping  requirements  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  with  respect  to  any  products 
covered  by  the  written  certification. 
Failure  to  maintain  the  required  records 
may  result  in  enforcement  action  by  the 
EPA  against  the  certifying  manufacturer 
in  accordance  with  the  enforcement 
provisions  applicable  to  violations  of 
these  provisions  by  regulated  entities. 
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The  certifying  manufacturer  may  revoke 
the  written  certification  by  sending  a 
written  statement  to  the  Administrator 
and  the  regulated  entity  giving  at  least 
90  days  notice  that  the  certifying 
manufacturer  is  rescinding  acceptance 
of  responsibility  for  compliance  with 
the  recordkeeping  requirements  fisted  in 
this  paragraph.  Upon  expiration  of  the 
notice  period,  the  regulated  entity  must 
assimie  responsibility  for  maintaining 
the  records  specified  in  this  paragraph. 
Written  certifications  and  revocation 
statements,  to  the  Administrator  from 
the  certifying  manufacturer  shall  be 
signed  by  the  responsible  official  of  the 
certifying  manufacturer,  provide  the 
name  and  address  of  the  certifying 
manufacturer,  and  be  sent  to  the 
appropriate  EPA  Regional  Office  at  the 
addresses  listed  in  §  59.210  of  this 
subpart.  Such  written  certifications  are 
not  transferable  by  the  manufacturer. 

(b)  If  requested  by  the  Administrator, 
product  VOC  content  must  be 
demonstrated  to  the  Administrator's 
satisfaction  to  comply  with  the  VOC 
content  Umits  presented  in  §  59.203(a). 

(c)  Each  manufacturer  or  importer 
subject  to  the  provisions  of  §  59.203(d) 
shall  maintain  records  specified  in 
either  paragraph  (c)(1)  or  (c)(2)  of  this 
section  for  each  charcoal  lighter 
material. 

(1)  Test  report  itoia  each  certification 
test  performed  as  specified  in 

§  59.208(b)  and  all  information  and  data 
specified  in  §  59.208(1);  or 

(2)  Records  of  emission  testing,  which 
was  performed  by  a  method  determined 
by  the  Administrator  to  be  an  acceptable 
alternative  to  that  described  in  §  59.208. 
previously  submitted  to  a  State  or  local 
regulatory  agency. 

Id)  The  distributor  that  is  named  on 
the  product  label,  or  if  no  distributor  is 
named  on  the  label,  the  manufacturer  or 
importer,  shall  submit  by  the  applicable 
compliance  date,  or  within  30  days  after 
becoming  a  regulated  entity,  a  one-time 
Initial  Notification  Report  including  the 
information  specified  in  paragraphs 
(d)(1)  through  (d)(5)  of  this  section. 

(1)  Company  name; 

(2)  Name,  title,  phone  number, 
address,  and  signature  or  certifying 
company  official; 

(3  J  A  ust  of  product  categories  and 
subcategories  subject  to  §  59.. 103  for 
which  the  company  is  currently  the 
regulated  entity; 

(4)  A  description  of  date  coding 
systems,  clearly  explaining  how  the  date 
of  manufacture  is  marked  on  each  sales 
imit  of  subject  consmner  products;  and 

(5)  The  name  and  location  of  the 
designated  recordkeeping  agent,  if  the 
records  specified  in  paragraphs  (a)(1) 
and  (a)(2)  are  to  be  maintained  by  the 
manufacturer. 


(e)  If  a  regulated  entity  changes  the 
date  coding  system  reported  according 
to  paragraph  (d)(4)  of  this  section,  the 
regulated  entity  shall  notify  the 

.  Administrator  of  such  changes  within 
30  days  following  the  change. 

(f)  It  requested  by  the  Administrator, 
the  following  information  shall  be  made 
available  v^thin  30  days  after  receiving 
the  request: 

(1)  Location  of  facifity(ies) 
manufacturing,  importing,  or 
distributing  subject  consumer  products; 

(2)  A  list  of  product  categories  and 
subcategories,  as  found  in  tables  1  and 

2  of  this  subpart,  that  are  manufactured, 
imported,  or  distributed  at  each  facifity; 
and 

(3)  Location  where  VOC  content 
records  are  kept  for  each  subject 
consumer  product. 

(g)  Each  manufacturer  or  importer 
subject  to  the  iimovative  product 
provisions  in  §  49.204  shall  submit 
notifications  as  indicated  in  §  59.204(d) 
and  (e). 

§  59.210    Addresses  of  EPA  Regional 
Offices. 

All  requests,  reports,  submittals,  and 
other  communications  to  the 
Administrator  pursuant  to  this 
regulation  shall  be  submitted  to  the 
Regional  Office  of  the  EPA  which  serves 
the  State  or  territory  in  which  the 
corporate  headquarters  of  the  regulated 
entity  resides.  These  areas  are  indicated 
in  the  following  fist  of  EPA  Regional 
Offices: 

EPA  Region  I  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont),  Director,  Office  of 
Ecosystem  Protection,  J.F.K.  Federal 
Building,  Boston.  MA  02203-2211. 

EPA  Region  11  (New  Jersey,  New  York, 
Puerto  Rico.  Virgin  Islands).  Director, 
Division  of  Environmental  Planning  and 
Protection,  290  Broadway,  New  York,  NY 
10007. 

EPA  Region  III  (Delaware,  District  of 
Columnbia,  Maryland,  Pennsylvania,  Virginia, 
West  Virginia),  Director,  Air,  Radiation,  and 
Toxics  Division,  841  Chestnut  Building, 
Philadelphia,  PA  19107. 

EPA  Region  IV  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina,  South 
Carolina,  Tennessee),  Director,  Air, 
Pesticides,  and  Toxics  Management  Division, 
61  Forsyth  Street,  Atlanta,  GA  30303. 

EPA  Region  V  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin),  Director,  Air 
and  Radiation  Division,  77  West  Jackson 
Blvd.,  Chicago,  IL  60604-3507. 

EPA  Region  VI  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas),  Director, 
Multimedia  Planning  and  Permitting 
Division,  1445  Ross  Avenue,  Dallas,  TX 
75202-2733. 

EPA  Region  VII  (Iowa,  Kansas,  Missouri, 
Nebraska),  Director,  Air,  RCRA,  and  Toxics 
Division,  726  Minnesota  Avenue,  Kansas 
City,  KS  66101. 

EPA  Region  Vm  (Colorado,  Montana. 
North  Dakota,  South  Dakota,  Utah, 


Wyoming),  Director,  Office  of  Pollution 
Prevention,  State,  and  Tribal  Assistance,  999 
18th  Street.  Suite  500,  Denver,  Colorado 
80202-2466. 

EPA  Region  IX  (American  Samoa,  Arizona. 
California,  Guam,  Hawaii,  Nevada)  Director, 
Air  Divisions,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

EPA  Region  X  (Alaska,  Oregon,  Idaho, 
Washington),  Director,  Office  of  Air  Quality, 
1200  Sixth  Avenue,  Seattle,  WA  98101. 

§  59 JM 1    State  authority.  -^ 

(a)  The  provisions  in  this  regulation 
shall  not  be  construed  in  any  manner  to 
preclude  any  State  or  political 
subdivision  thereof  from: 

(1)  Adopting  and  enforcing  any 
emission  standard  or  limitation 
applicable  to  a  regulated  entity. 

(2)  Requiring  the  regulated  entity  to 
obtain  permits,  licenses,  or  approvals 
prior  to  initiating  construction, 
modification,  or  operation  of  a  facility 
for  manufacturing  a  consumer  product. 

(b)  [Reserved] 

§59.212    Circumvention. 

No  regulated  entity  subject  to  these 
standards  shall  alter,  destroy,  or  falsify 
any  record  or  report  to  conceal  what 
would  otherwise  be  noncompfiance 
with  these  standards.  Such  concealment 
includes,  but  is  not  Umited  to  refusing 
to  provide  the  Administrator  access  to 
all  required  records  and  date-coding 
information,  altering  the  percent  VOC 
content  of  a  product  batch,  or  altering 
the  results  of  any  required  performance 
tests. 

§  59.21 3    Incorporation  by  reference. 

(a)  The  materials  listed  in  this  section 
are  incorporated  by  reference  in  the 
paragraphs  noted  in  §  59.207.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval,  and  notice 
of  any  changes  in  these  materials  will  be 
published  in  the  Federal  Register .  The 
materials  are  available  for  purchase  at 
the  corresponding  addresses  noted 
below,  and  all  are  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
Suite  700,  Washington,  DC  20408,  at  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  EPA,  401  M 
Street,  SW.,  Washington,  DC  20460,  and 
at  the  EPA  Library  (MD-35),  U.S.  EPA, 
Research  Triangle  Park,  NC  27711. 

(b)  The  materials  fisted  below  are 
available  for  purchase  bom  at  least  one 
of  the  following  addresses:  American 
Society  for  Testing  and  Materials 
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(ASTM),  1916  Race  Street,  Philadelphia, 
PA,  19103;  SCAQMD  Subscription 
Services,  P.O.  Box  4932;  21865  Copley 
Drive,  Diamond  Bar,  CA  91765-0932;  or 
University  Microfilms  International,  300 
North  Zeeb  Road,  Ann  Arbor  MI,  48106. 
(1)  ASTM  Method  E220-86  Standard 
Method  for  CaUbration  of 
Thermocouples  by  Comparisons 
Techniques,  incorporation  by  reference 
(IBR)  approved  for  §  59,208(m)(4). 


(2)  ASTM  Method  E380-82  Metric 
Practice.  IBR  approved  for  §  59.208(k). 

(3)  SCAQMD  Method  25.1,  March 

.  1989  Determination  of  Total  Gaseous 
Non-Methane  Organic  Emissions  as 
Carbon  (amended  February  26, 1991) 
IBR  approved  for  §  59.208(g)(2), 

§  59.21 4    Availability  of  inf onnation  and 
confidentiality 

(a)  Availability  of  information. 
Specific  reports  or  records  required  by 
this  subpart  are  not  available  to  the 


public.  The  Administrator  will,  upon 
request,  provide  information  as  to  the 
compliance  status  of  a  product  or 
regulated  entity. 

(b)  Confidentiality.  All  confidential 
business  information  entitled  to 
protection  imder  section  114(c)  of  the 
CAA  that  must  be  submitted  or 
maintained  by  a  regulated  entity 
pursuant  to  this  section  shall  be  treated 
in  accordance  with  40  CFR  part  2, 
Subpart  B. 


Table  1  to  Subpart  C— VOC  Content  Limits  by  Product  Category 


Product  category 


Air  fresheners: 

Single-phase 

Double-phase 

Liquids/pump  sprays  . — 


Solids/gels 


Automotive  windshield  washer  fluid 
Bathroom  and  tile  cleaners: 


Aerosols 


All  other  forms  

Carburetor  and  choke  cleaners 

Cooking  sprays — aerosol ... 
Dusting  aids: 


VOC  content 
limit  (weight- 
percent  VOC) 


Aerosols 


All  other  forms 

Engine  degreasers 

Fabric  protectants  

Fkx>r  polishes/waxes: 

Products  for  flexit)le  flooring  materials 

Products  for  nonresilient  flooring 

Wood  floor  wax 

Furniture  maintenance  products-aerosol  .... 

General  purpose  cleaners  

Glass  cleaners: 


Aerosols 


All  other  fornts  .... 

Hairsprays 

Hair  mousses 

Hair  Styling  gels 

Househokl  adfieslves: 


Aerosols 


Contact 

Construction  and  panel 

General  purpose 

Structural  waterproof  ... 
Insectk^ides: 

Crawling  bug 

Flea  and  tick°: 

Flying  bug 

Foggers 

Lawn  and  Garden _. 

Laundry  prewash: 

Aerosols/solids 

All  other  forms  

LaurKJry  starch  products 

Nail  polish  removers 

Oven  cleaners: 

Aerosols/pump 

Liquids 

Shaving  creams 


70 
30 
18 
3 
35 


5 
75 
18 

35 

7 
75 
75 

7 
10 
90 
25 
10 

12 

8 

80 

16 

6 

75 
80 
40 
10 
15 

40 
25 
35 
45 
20 

22 
5 
5 

85 

8 
5 

5 
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Table  2  to  Subpart  C— HVOC  '  Conilnt  Limits  for  Underarm  Deodorants  and  Underarm  Antiperspirants 

Product  category 

Percent  HVOC 
content  limit 
(weight-per- 
cent HVOC) 

Underarm  antiperspirants— aerosol _ _ _ 

Underarm  deodorants — aerosol 

60 
20 

^  High-volatility  organic  compound  (HVOC)  are  VOC  with  vapor  pressure  greater  than  80  millimeters  of  mercury  at  20  degrees  Celsius. 


BILUMG  COOe  6560  60  M 
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Appendix  A  to  Subpart  C— Figures 
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Figure  2.  Suggested  Enclosure  Design 
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1.  SampOngProbe 

2.  Flow  Rote  Control  Valve 

3.  IvBnDelcDiffefentlal  Pressure  Gauge 

4.  Vacuum  Regulala 

5.  Vacuum  Gauge 

6.  Evacuated  Tank 


7.  Condensate  Trap  CorHalner 

8.  Heat  Sink  Trap 

9.  Condersote  Trap 

10.  Sample  FkMvVctve 

11.  Two  Mbion  Portteulale  Fiter 


Figure  4.  Sampling  Apparatus  for  Organics 
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[FR  Doc.  98-22660  Filed  9-10-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  59 

[AD-FRL-614»-7] 

RIN2060-AE55 

National  Volatile  Organic  Compound 
Emission  Standards  for  Architectural 
Coatings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  action  promulgates 
national  volatile  organic  compound 
(VOC)  emission  standards  for 
architectural  coatings  pursuant  to 
section  183(e)  of  the  Clean  Air  Act  (Act). 
This  final  rule  is  based  on  the 
Administrator's  determination  that  VOC 
emissions  from  the  use  of  architectural 
coatings  have  the  potential  to  cause  or 
contribute  to  ozone  levels  that  violate 
the  national  ambient  air  quality 
standards  (NAAQS)  for  ozone.  Ozone  is 
a  major  component  of  smog  which 
causes  negative  health  and 
environmental  impacts  when  present  in 
high  concentrations  at  ground  level.  The 
final  rule  is  estimated  to  reduce  VOC 
emissions  by  103,000  megagrams  per 
year  (Mg/yr)  (113,500  tons  per  year 


(tpyj)  by  requiring  manufacturers  and 
importers  to  limit  the  VOC  content  of 
architectural  coatings. 
DATES:  The  effective  date  is  September 
11, 1998.  The  incorporation  by  reference 
of  certain  publications  Usted  in  the 
regulation  is  approved  by  the  Director  of 
the  Federal  Register  as  of  September  11, 
1998. 

ADDRESSES:  Technical  Support 
Documents.  The  regulation  promulgated 
today  is  supported  by  two  background 
information  docimients  (BID);  one 
specific  to  the  architectural  coatings 
rule,  and  one  that  addres^s  comments 
on  the  study  and  Report  to  Congress 
under  section  183(e).  These  docimients 
are:  the  BID  for  the  promulgated 
architectural  coating  standards,  National 
Volatile  Organic  Compoimd  Emission 
Standards  for  Architectiiral  Coatings — 
Background  for  Promulgated  Standards 
(Architectural  Coatings  BID);  and  the 
BID  containing  the  Administrator's 
response  to  comments  on  the  section 
183(e)  study  and  Report  to  Congress, 
Response  to  Comments  on  Section 
183(e)  Study  and  Report  to  Congress 
(183-BID).  The  Architectural  Coatings 
BID  contains  a  summary  of  the  changes 
made  to  the  standards  since  proposal,  a 
summary  of  all  the  public  comments  on 
the  standards,  and  the  Administrator's 
response  to  the  comments  and  the  183- 


BID  contains  a  smnmary  of  all  the 
public  comments  made  on  the  section 
183(e)  study  and  Report  to  Congress  and 
the  list  and  schedule  for  regulation  as 
well  as  the  Administrator's  response  to 
the  comments.  Both  docimients  may  be 
obtained  from  the  docket  for  this 
rulemaking  and  are  also  accessible 
through  the  Internet  at  http:// 
wvtrw.epa.gov/ttn/oarpg/ramain.html;  or 
from  the  United  States  Environmental 
Protection  Agency. Library  (MD-35), 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-2777.  Please 
refer  to  "National  Volatile  Organic 
Compoimd  Emission  Standards  for 
Architectural  Coatings — Background  for 
Promulgated  Standards,"  EPA-453/R- 
98-006b,  or  "Response  to  Comments  on 
Section  183(e)  Study  and  Report  to 
Congress"  EPA-453/R-98-007. 

Docket.  Docket  No.  A-92-18,  contains 
supporting  information  used  in 
developing  the  promulgated  standards. 
Docket  No.  A-94-65  contains 
information  considered  by  the  EPA  in 
development  of  the  consumer  and 
commercial  products  study  and  the 
subsequent  list  and  schedule  for 
regulation.  The  dockets  are  available  for 
public  inspection  and  copying  from  8:00 
a.m.  to  5:30  p.m.  Monday  through 
Friday,  excluding  legal  holidays.  The 
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dockets  are  located  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  Waterside  Mall,  Room  MlSOO, 
1st  Floor,  401  M  Street,  SW, 
Washington,  DC  20460;  telephone  (202) 
260-7548  or  fax  (202)  260-4400.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ellen  Ducey  at  (919)  541-5408,  Coatings 
and  Consumer  Products  Group, 
Emission  Standards  Division  (MD-13). 
United  States  Environmental  Protection 
Agency.  Research  Triangle  Park,  North 
Carolina  27711  (ducey.ellen@epa.gov). 
Any  correspondence  related  to 
compliance  with  this  rule  must  be 
submitted  to  the  appropriate  EPA 
Regional  Office  listed  in  §  59.409  of  the 
rule. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  are 
manufacturers  and  importers  of 
architectural  coatings.  Architectural 
coatings  are  coatings  that  are 
recommended  for  field  application  to 
stationary  structures  and  their 
appurtenances,  to  portable  buildings,  to 
pavements,  or  to  curbs.  Regulated 
categories  and  entities  include: 


Category 


Industry 


Examples  of  regulated  enti- 
ties 


State/local/ 
tribal  gov- 
ernments. 


Manufacturers  (wtiich  in- 
cludes packagers  and  re- 
packagers)  and  importers 
of  architectural  coatings 
that  are  manufactured  for 
sale  or  distritxjtion  in  the 
United  States,  including  aN 
United  States  tenitories. 

State  Departments  of  Trans- 
portation that  manufacture 
their  own  coatings. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  fists 
the  types  of  entities  that  the  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  this  table  could  also  be 
regulated.  To  determine  whether  your 
product  is  regulated  by  this  action,  you 
should  carefully  examine  the 
appHcabifity  criteria  in  §  59.400  of  the 
final  rule.  If  you  have  questions 
regarding  the  applicabifity  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

Judicial  review.  This  section  183(e) 
rule  for  architectural  coatings  was 
proposed  on  June  25, 1996  (61  FR 


32729).  This  notice  promulgating  a  rule 
for  architectural  coatings  constitutes 
final  administrative  action  concerning 
that  proposal.  Under  section  307(b)(1)  of 
the  Act,  judicial  review  of  this  final  rule 
is  available  only  by  filing  a  petition  for- 
review  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  by  November  10, 1998.  Under 
section  307(d)(7)(B)  of  die  Act,  only  an    • 
objection  to  this  rule  which  was  raised 
with  reasonable  specificity  during  the 
period  for  public  comment  can  be  raised 
during  judicial  review.  Moreover,  under 
section  307(b)(2)  of  the  Act,  die 
requirements  estabfished  by  today's 
final  action  may  not  be  challenged 
separately  in  any  civil  or  criminal 
proceeding  brought  by  the  EPA  to 
enforce  these  requirements. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 
I.  Background 

A.  Purpose  of  Regulation 

B.  Statutory  and  Regulatory  Background 
n.  Summary  of  Standards 

A.  Applicability 

B.  Volatile  Organic  Compound  Content 
Limits 

C  Exceedance  Fee 
D.  Tonnage  Exemption 
E  Labeling 

F.  Recordkeeping 

G.  Reporting  ^ 
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H.  Compliance  Provisions 
ni.  Summary  of  Considerations  in 
Developing  Standards 

A.  Basis  of  the  Regulation 

B.  Stakeholder  and  Public  Participation 
rv.  Summary  of  Impacts 

A.  Environmental  Impacts 

B.  Energy  Impacts 

C  Cost  and  Economic  Impacts 

V.  Significant  Comments  and  Changes  to 

Proposed  Standards 

A.  National  Rule  versus  Control 
Techniques  Guidelines 

B.  Applicability  and  Regulated  Entities 

C.  General  Conmients  on  Determination  of 
Best  Available  Controls 

D.  Changes  in  Proposed  Coating  Categories 

E.  Addition  of  New  Coating  Categories 

F.  Category  Overlap 

G.  Low  Volume/Tonnage  Exemption 
H.  Compliance  Variance  Provisions 
I.  Exceedance  Fee  Option 

J.  Labeling,  Recordkeeping,  and  Reporting 
KTDetermination  of  Volatile  Organic 

Compound  Content 
L  Compliance  Date 
M.  Cost/Economic  Impacts  . 
N.  Small  Business  Issues 

0.  Cost-Effectiveness 

P.  Future  Study  and  Future  Limits  ■ 
Q.  Administrative  Provisions 

VI.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act  - 
C  Executive  Order  12866 

D.  Executive  Order  12875 

E.  Regulatory  Flexibility  Act/Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Submission  to  Congress  and  the  General 
Accounting  Office 

H.  National  Technology  Transfer  and 
Advancement  Act 

1.  Executive  Order  13045 

I.  Background 

A.  Purpose  of  Regulation 

Ground-level  ozone,  which  is  a  major 
component  of  "smog,"  is  formed  in  the 
atmosphere  by  reactions  of  VOC  and 
oxides  of  nitrogen  (NOx)  in  the  presence 
of  sunlight.  The  formation  of  ground- 
level  ozone  is  a  complex  process  that  is 
affected  by  many  variables. 

Exposure  to  ground-level  ozone  is 
associated  with  a  wide  variety  of  human 
health  effects,  agricultural  crop  loss,  and 
damage  to  forests  and  ecosystems.  Acute 
health  effects  are  induced  by  short-tenn 
exposures  to  ozone  (observed  at 
concentrations  as  low  as  0.12  parts  per 
million  [ppm]),  generally  while 
individuals  are  engaged  in  moderate  or 
heavy  exertion,  and  by  prolonged 
exposures  to  ozone  (observed  at 
concentrations  as  low  as  0.08  ppm), 
typically  while  individuals  are  engaged 
in  moderate  exertion.  Moderate  exertion 
levels  are  more  frequently  experienced 
by  individuals  than  heavy  exertion 
levels.  The  acute  health  effects  include 
respiratory  symptoms,  effects  on 


exercise  performance,  increased  airway 
responsiveness,  increased  susceptibility 
to  respiratory  infection,  increased 
hospital  admissions  and  emergency 
room  visits,  and  puhnonary 
inflammation.  Groups  at  increased  risk 
of  experiencing  such  effects  include 
active  children,  outdoor  workers,  and 
others  who  regularly  engage  in  outdoor 
activities  and  individuals  with 
preexisting  respiratory  disease. 
Available  information  also  suggests  that 
long-term  exposures  to  ozone  may  cause 
chronic  health  effects  (e.g.,  structural 
damage  to  lung  tissue  and  accelerated 
decline  in  baseline  lung  fimction). 

In  accordance  with  section  183(e)  of 
the  Act,  the  Administrator  has 
determined  that  VOC  emissions  from 
the  use  of  architectural  coatings  have 
the  potential  to  contribute  to  ozone 
levels  that  violate  the  NAAQS  for  ozone. 
Under  authority  of  section  183(e),  the 
EPA  conducted  a  study  of  the  VOC 
emissions  from  consumer  and 
commercial  products  to  determine  their 
potentieil  to  contribute  to  ozone  levels 
which  violate  the  NAAQS  for  ozone. 
Based  on  the  results  of  the  study,  the 
EPA  determined  that  the  architectural 
coatings  category  accounts  for  about  9 
percent  of  the  emissions  from  all 
consumer  and  commercial  products.  It 
is  one  of  the  largest  emission  sources 
among  the  consumer  emd  commercial 
products  categories  and  in  many  States 
represents  one  of  the  largest  identifiable 
sources  of  unregulated  VOC  emissions. 
Consequently,  the  EPA  and  many  States 
consider  the  regulation  of  architectural 
coatings  to  be  an  important  component 
of  the  overall  approach  to  reducing 
those  emissions  that  contribute  to  ozone 
nonattainment.  The  EPA's 
determination  that  VOC  emissions  from 
the  use  of  architectural  coatings  have 
the  potential  to  contribute  to 
nonattainment  of  the  ozone  NAAQS  and 
the  decision  to  regulate  architectural 
coatings  are  discussed  in  the  preamble 
to  the  proposed  rule  (61  FR  32729),  in 
the  "Consumer  and  Commercial 
Products  Report  to  Congress"  (EPA- 
453/R-94-066-A),  in  the  Federal 
Register  notice  announcing  the 
schedule  for  regulation  (60  FR  15264). 
and  in  a  separate  Federal  Register 
document  published  today  that 
constitutes  fmal  action  on  the  EPA's 
listing  of  architectural  coatings  for 
regulation. 

B.  Statutory  and  Regulatory  Background 

1.  Section  183(e) 

In  1990,  Congress  enacted  section 
183(e)  of  the  Act,  establishing  a  new 
regulatory  program  for  controlling  VOC 
emissions  &t>m  consumer  and 


commercial  products.  Section  183(e) 
directs  the  Administrator  to  list,  and 
schedule  for  regulation,  categories  of 
consumer  and  commercial  products 
after  completion  of  a  study  and  report 
to  Congress  concerning  the  products 
and  their  potential  to  contribute  to 
levels  of  ozone  which  violate  the  ozone 
NAAQS.  A  separate  document  in 
today's  Federal  Register  contains  a 
description  of  section  183(e)  of  the  Act 
and  contains  a  summary  of  significant 
public  comments  and  the  EPA 
responses  regarding  the  section  183(e) 
study,  the  Report  to  Congress,  and  the 
list  and  schedule  for  regulation. 

2.  Regulatory  Negotiation 

In  1992,  the  EPA  initiated  a  rqgulatory 
negotiation  to  address  architectural 
coatings.  The  regulatory  negotiation 
process  is  an  alternative  to  the 
traditional  approach  to  rulemaking.  The 
members  of  the  architectural  coatings 
regulatory  negotiation  committee 
represented  the  affected  industries, 
consumers.  Federal  agencies.  State  and 
local  air  pollution  control  agencies, 
environmental  groups,  and  labor 
organizations.  Regulatory  negotiation 
meetings  were  held  from  October  1992 
to  February  1994.  Despite  negotiation 
efforts,  the  committee  could  not  reach 
consensus  on  some  key  regulatory 
issues  for  developing  the  rule,  and  on 
September  23, 1994,  the  regulatory 
negotiation  concluded  writhout 
consensus.  Therefore,  the  EPA  initiated 
development  of  the  architectural 
coatings  rule  through  conventional  rule 
development  procedures.  The  EPA 
utilized  data  and  information  obtained 
from  the  regulatory  negotiation  to 
complement  additional  information 
gathered  during  the  rule  development. 
Specifically,  the  EPA  took  into 
consideration  information  on  the 
volume,  VOC  content,  and  hazardous  air 
pollutant  (HAP)  content  of  coatings 
produced  in  1990  in  the  VOC  Emissions 
Inventory  Survey  conducted  by 
industry. 

3.  Relationship  to  State  and  Local 
Regulation  of  Architectural  Coatings 

Emissions  frt)m  the  use  of 
architectural  coatings  are  not  currently 
regulated  at  the  Federed  level.  Although 
a  few  States  have  had  architectural 
coatings  regulations  in  place  for  a 
number  of  years,  many  State  and  local 
areas  are  still  seeking  to  obtain  VOC 
reductions  from  this  sovute  category 
either  from  a  national  rule  or  from 
additional  regulation  at  the  State  or 
local  level. 

Differing  requirements  of  State  and 
local  architectural  coating  regulations 
have  created  administrative,  technical. 


r 
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and  marketing  problems  for  both  large 
and  small  companies  that  market  and 
distribute  products  in  multiple  States. 
Both  large  and  small  manufacturers 
have  noted  the  additional  burden 
associated  with  differences  in  State  and 
local  requirements.  These  industry 
representatives  have  noted  that  a 
Federal  rule  would  provide  some  degree 
of  consistency,  predictability,  and 
'  administrative  ease  for  the  industry. 
States  with  ozone  pollution  problems 
are  supportive  of  the  EPA  rulemakings 
that  vdll  assist  them  in  their  efforts 
toward  achievement  of  the  ozone 
standard.  The  National  Governors' 
Association  and  Environmental  Council 
of  States  (a  group  composed  of 
environmental  commissioners  bom 
each  State),  the  State  and  Territorial  Air 
Pollution  Program  Administrators  and 
the  Association  of  Local  Air  Pollution 
Control  program  Administrators,  and 
the  37-State  Ozone  Transport 
Assessment  Group  (OTAG)  all  have 
urged  the  EPA  to  finalize  national  rules 
for  architectural  coatings.  State 
representatives  have  long  recommended 
that  the  EPA  develop  a  national  rule  for 
this  product  category.  In  part,  this  is 
because  a  national  rule  will  help  reduce 
compliance  problems  associated  with 
transportation  of  noncompliant  coatings 
into  nonattainment  areas  from 
neighboring  areas  and  neighboring 
States. 

Given  the  EPA's  commitment  to 
develop  a  national  VOC  rule  for 
architectural  coatings,  14  States 
currently  are  depending  on  anticipated 
reductions  frtjm  the  rule  to  meet  a  Clean 
Air  Act  requirement  for  State 
Implementation  Plans  (SIP)  to  achieve  a 
15-percent  reduction  in  overall  VOC 
emissions,  which  is  required  for  areas 
with  ozone  pollution  classed  as 
moderate  nonattainment  or  worse.  Other 
States  can  use  these  emission  reductions 
to  meet  Clean  Air  Act  requirements  for 
additional  rate-of-progress  plans 
required  for  1999  and  beyond.  If  the 
EPA  failed  to  promulgate  a  Federal  rule 
for  architectural  coatings,  these  States 


would  need  to  make  up  the  shortfall  in 
emission  reductions  needed  to  achieve 
attainment  through  other  regulations, 
which  would  likely  target  substantially 
more  expensive  reductions  from  local 
industries  and  businesses. 

n.  Summary  of  Standards 

A.  Applicability 

The  architectural  coatings  rule  applies 
to  manufacturers  and  importers  of 
architectural  coatings  that  are 
manufactured  after  September  13, 1999 
for  sale  or  distribution  in  the  United 
States,  including  the  District  of 
Columbia  and  all  United  States 
territories.  For  architectural  coatings 
registered  under  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  (7 
U.S.C.  Section  136,  at  seq.,)  (FIFRA).  the 
applicable  date  is  March  10,  2000. 

The  regulated  entity  under  this  rule  is 
the  manufacturer  or  importer  of  a 
regulated  architectural  coating.  The 
regulated  entities  include  any 
manufacturers  or  importers  that 
produce,  package,  or  repackage 
architectural  coatings  for  sale  or 
distribution  in  the  United  States, 
including  the  District  of  Columbia  and 
all  United  States  territories.  A  person 
that  repackages  architectural  coatings  as 
part  of  a  paint  exchange  and  does  not 
produce,  package,  or  repackage  any 
other  architectvual  coatings  for  sale  or 
distribution  in  the  United  States,  is  not 
included  in  the  definition  of 
manufacturer.  Similarly,  a  person  that 
repackages  an  architectural  coating  by 
transferring  it  from  one  container  to 
another  is  not  included  in  the 
definitions  of  importer  and 
manufacturer,  provided  the  VOC 
content  of  the  coating  is  not  altered  and 
the  coating  is  not  sold  or  distributed  to 
another  party. 

An  architectiu-al  coating  is  defined  in 
the  rule  as:  "a  coating  recommended  for 
field  application  to  stationary  structures 
and  their  appurtenances,  to  portable 
buildings,  to  pavements,  or  to  curbs." 
The  definition  of  architectural  coating 
excludes:  "adhesives  and  coatings 


recommended  by  the  manufacturer  or 
importer  solely  for  shop  applications  or 
solely  for  appfication  to  non-stationary 
structures,  such  as  airplanes,  ships, 
boats,  and  railcars." 

Architectural  coatings  that  are  subject 
to  the  rule  are  divided  into  a  number  of 
coating  categories,  such  as  "exterior 
flats"  or  "industrial  maintenance 
coatings."  These  coating  categories  are 
defined  in  the  rule  for  purposes  of 
specifying  the  applicable  emission 
limits.  In  determining  if  a  coating  is 
subject  to  this  rule,  a  coating  must  first 
meet  the  general  definition  of  an 
architectm^  coating. 

The  standards  do  not  apply  to  the 
following: 

(1)  Coatings  manufactured  exclusively 
for  sale  or  distribution  outside  the 
United  States; 

(2)  Coatings  manufactured  prior  to 
September  13, 1999; 

(3)  Coatings  sold  in  nonrefillable 
aerosol  containers; 

(4)  Coatings  that  are  collected  and 
redistributed  at  paint  exchanges  in 
accordance  with  this  rule;  and 

(5)  coatings  sold  in  containers  with  a 
volume  of  1  liter  or  less. 

B.  Volatile  Organic  Compound  Content 
Limits 

Manufacturers  and  importers  must 
limit  the  VOC  content  of  subject 
coatings  to  the  VOC  content  levels 
presented  in  table  1  of  this  subpart, 
unless  they  utilize  the  exceedance  fee  or 
tonnage  exemption  provisions  described 
below.  These  limits  apply  to  the  VOC 
content  that  would  result  after  thinning 
a  coating  according  to  the 
manufacturer's  maximum  thinning 
recommendations.  Each  subject  coating 
must  be  classified  by  the  manufacturer 
or  importer  as  belonging  to  at  least  one 
of  the  categories  listed  in  table  1.  Each 
category  is  defined  in  the  rule's 
definitions  section.  If  none  of  the 
specific  category  definitions  applies  to  a 
coating,  then  the  coating  is  included  in 
either  the  flat  or  nonflat  category, 
depending  on  its  gloss  level. 


Table  1  of  Subpart  D.— Volatile  Organic  Compound  (VOC)  Content  Limits  for  Architectural  Coatings 

[Unless  otherwise  specified,  limits  are  expressed  in  grams  of  VOC  per  liter  of  coating  thinned  to  the  manufacturer's  maximum  recommendation 
excluding  the  volume  of  any  water,  exempt  compounds,  or  colorant  added  to  tint  bases.) 


Coating  category 


Antenna  coatings  , 

Anti-fouling  coatings 

Anti-graffiti  coatings , 

Bituminous  coatings  and  mastics 

Bond  breakers ., 

Calcimine  recoater „ 

Chalkboard  resurtacers 

Concrete  curing  compounds 

Concrete  curing  and  sealing  compounds 


Grams  per 

Pounds  per 

liter 

galk>n* 

530 

4.4 

450 

3.8 

600 

5.0 

500 

45 

600 

5.0 

475 

4.0 

450 

3.8 

350 

2.9 

700 

5.8 
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Table  l  of  Subpart  D.— Volatile  Organic  Compound  (VOC)  Content  Limits  for  Architectural  Coatings— 

Continued 

lUriless  otherwise  specified,  limits  are  expressed  in  grams  of  VOC  per  liter  of  coating  ttiirwied  to  «»  "«"i|^re^«  "«»mum  recommerxlation 
'  excluding  the  volume  of  any  water,  exempt  compounds,  or  colorant  added  to  tint  tases.] 


Coating  category 


Concrete  protective  coatings  „~.... — ....~ — • 

Concrete  surface  retarders 

Conversion  varnish  «. - - 

Dry  fog  coatings • 

Extreme  high  duratxlity  coatings ... — ..... — •• — .-."• 

Faux  finishing/glazing - - — • 

Fire-retardant/resistive  coatings: 

wi63r  ,■■•••••••«••••••••••••••••••••••••••••••"•••••*•••••••••••••""•••"•••••"*•••"•*"""*' 

Opaque  — — -•■ 

Flat  coatings: 

cxionor  „„„,«««»••■•»••••••••■•••••••••••••••••••""••••••••••••••"•"*•••""""•*•"•*•""•" 

Interior  ...~....» — . ...~ 

Floor  coatings  ....._..—. .™...........~........~~.~—.~" 

Flow  coatings «..«.......«....-......—«... 

Form  release  compounds  '. 

Graphic  arts  coatings  (sign  paints) 

Heat  reactive  coatings  

High  temperature  coafirigs ~-~" • 

Impacted  immersion  coatings  .....— 

Industrial  maintenarx»  coatings  - 

Lacquers  fmcluding  lacquer  sandkig  sealers)  

Magnesite  cement  coatings  .- 

Mastic  texture  coatings  — — . 

MetaHic  pigmented  coatings 

Mutti-coiored  coatings  ~ 

Nonferrous  ornamental  metal  lacquers  and  surface  protectants 
Nonflat  coatings: 

Exterior - ~~ • 

Interior • 

Nuclear  coatings  — _...„.....-.- „«...., 

Pretreatmetit  wash  primers  — _ — ~ .. •• 

Primers  and  undercoaters ~.w 

Quick-dry  coatings: 

Enamels - — - — 

Primers,  sealers,  and  undercoaters 

Repair  and  maintenance  thermoplastic  coatings 

Roof  coatings .......~~- 

Rust  preventative  coatings - 

Sanding  sealers  (other  than  lacquer  sanding  sealers) 

Sealers  (irx:luding  interior  clear  wood  sealers) 

Shellacs: 

dear „.... » — 

Opaque  — 

Stains: 

Clear  and  semitransparent  ..... - 

IXMt  solids 

Stain  controllefs  .^. ~ 

Swimming  pool  coatings  

Thermoplastic  mOber  coatings  and  mastics 

Traffic  marking  coatings 

Varnishes  — 

Waterproofing  sealers  and  treatments 

Wood  preservatives: 

Below  ground  wood  preservatives 

Clear  and  semitransparent  ™ 

Opaque 

Low  solids  ™ 

Zone  marking  coatings 


Grams  per 
liter 


er 

Pounds  per 

gallon* 

400 

3.3 

780 

6.5 

725 

6.0 

400 

3.3 

800 

6.7 

700 

5.8 

850 

7.1 

450 

3.8 

250 

2.1 

250 

2.1 

400 

3.3 

650 

5.4 

450 

3.8 

500 

45 

420 

35 

650 

5.4 

780 

65 

450 

3.8 

680 

5.7 

600 

5.0 

300 

2.5 

500 

42 

580 

4.8 

870 

7.3 

380 

32 

380 

Z2 

450 

3.8 

780 

63 

350 

2.9 

450 

3.8 

450 

3.8 

650 

5.4 

250 

Z1 

400 

33 

550 

4.6 

400 

3.3 

730 

6.1 

550 

4.6 

550 

4.6 

350 

2.9 

•>120 

M.0 

720 

6X) 

600 

&0 

550 

4.6 

150 

13 

450 

33 

600 

53 

550 

43 

550 

43 

350 

23 

»120 

►13 

450 

3.8 

•  English  units  are  provided  for  information  only.  Enforcement  of  the  rule  will  be  based  on  the  metric  units.  ^    ^.      ^      ^ 

"UrSs  are  grams  of  VOC  per  liter  (pounds  of  VOC  per  galton)  of  coating,  including  water  and  exempt  compounds,  thinned  to  the  maximum 
thinning  recommended  by  the  manufacturer. 


If  a  coating  is  marketed  in  more  than 
one  of  the  coating  categories  listed  in 


table  1  of  this  subpart,  the  manufacturer 
or  importer  must  comply  with  the 


lowest  applicable  VOC  content  limit, 
unless  an  exception  is  specified  in 


Fedefal  Register/Vol.  63,  No.  176/Friday,  September  11,  1998/Rules  and  Regulations         48853 


§  59.402(c)  of  the  rule.  These  exceptions 
were  developed  to  clariiy  which  VOC 
content  Hmit  applies  in  situations  where 
inherent  overlap  exists  between 
category  definitions.  For  example, 
varnishes  used  on  wood  floors  were  not 
intended  to  be  subject  to  the  more 
stringent  emission  limit  for  floor 
coatings.  Therefore,  an  exception 
paragraph  is  included  in  the  rule  stating 
that  varnishes  recommended  for  use  on 
floors  are  subject  to  the  VOC  content 
limit  for  varnishes,  and  not  the  limit  for 
floor  coatings. 

Manufacturers  and  importers  of 
recycled  coatings  are  given  the 
compliance  option  of  calculating  an 
adjusted-VOC  content.  Manufacturers 
and  importers  of  recycled  architectural 
coatings  are  defined  as  those  that 
collect,  reprocess,  and  market  coatings 
that  contain  a  percentage  of  post- 
consumer  coating.  Such  use  is 
environmentally  beneficial  because  it 
reduces  the  amount  of  waste  from 
architectural  coatings  that  would 
otherwise  result  from  evaporation  of 
VOC  from  unused  coatings  or  of 
coatings  sent  to  landfills  or  elsewhere. 
The  adjusted-VOC  content  provides 
regulated  entities  some  credit  for  the 
amouht  of  post-consumer  material 
contained  in  the  coating.  The  EPA  is 
providing  this  credit  to  encourage 
recycling  of  unused  coatings.  The 
adjusted-VOC  content  is  determined  by 
multiplying  the  percentage  of  post- 
consumer  content  of  the  coating  by  the 
VOC  content  of  the  recycled  coating, 
which  is  then  subtracted  from  the  VOC 
content  of  the  end  product.  An  explicit 
equation  for  the  calculation  is  given  in 
the  rule. 

C.  Exceedance  Fee 

The  rule  includes  an  exceedance  fee 
compliance  option.  This  is  an  economic 
incentive  approach  whereby 
manufacturers  and  importers  may 
choose  to  comply  with  the  rule  by 
paying  a  fee  in  lieu  of  meeting  the  VOC 
content  limits  for  their  coating  products. 
The  fee  is  $0.0028  per  gram  ($2,500  per 
ton)  of  excess  VOC.  The  fee  is  calculated 
using  the  amoimt  of  VOC  in  excess  of 
the  applicable  VOC  content  limit.  The 
exceedance  fee  is  paid  annually  to  the 
appropriate  EPA  Regional  Office  and  is 
due  no  later  than  March  1  in  the  year 
following  the  calendar  year  in  which' the 
coating  is  manufactured  or  imported. 

D.  Tonnage  Exemption 

The  final  rule  also  includes  a  tonnage 
exemption  that  allows  each 
manufacturer  and  importer  to  sell  or 
distribute  limited  quantities  of 
architectural  coatings  that  do  not 
comply  with  the  VOC  content  limits  and 


for  which  no  exceedance  fee  is  paid. 
The  tonnage  exemption  can  be  used  for 
multiple  products,  but  the  total  mass  of 
VOC  contained  in  a  single 
manufacturer's  or  importer's  exempt 
coatings  may  not  exceed  the  amounts  in 
table  2.  The  total  mass  of  VOC  is 
calculated  based  on  the  volume  of 
coatings  manufactured  or  imported  and 
the  total  VOC  content  of  each  of  the 
coatings  for  which  an  exemption  is 
claimed.  To  reiterate,  the  calculation  is 
based  on  the  total  mass  of  VOC 
contained  in  all  exempt  coatings,  not 
the  difference  between  the  VOC  content 
of  each  coating  and  the  applicable  VOC 
content  limit  in  the  rule. 

Table  2.— Tonnage  Exemption 


The  total  mass  of 

VOC  contained  in  all 

During  the  time  pe- 

exempt coatings  com- 

riod of 

bined  may  not  exceed 

23  megagrams  (25 

September  13,  1999 

tons)  VOC. 

through  December 

31.2000. 

18  megagrams  (20 

Calendar  year  2001 

tons)  VOC. 

9  megagrams  (10 

Calendar  year  2002 

tons)  VOC. 

and  each  year 

- 

ttiereafter. 

E.  Labeling 

For  coatings  complying  with  the  VCX] 
content  limits  in  table  1  of  this  subpart, 
manufacturers  and  importers  must 
provide  the  following  information  on 
the  label  or  lid  of  each  coating:  (1)  the 
date  the  coating  was  manufactured,  or  a 
code  indicating  this  date  (this 
information  may  alternatively  be 
provided  on  the  bottom  of  the  can);  (2) 
a  statement  of  the  manufacturer's 
recommendation  regarding  thinning  of 
the  coating  (does  not  apply  to  thinning 
with  water);  and  (3)  either  the  VOC 
content  of  the  coating  in  the  container, 
or  the  VOC  content  limit.from  table  1  of 
the  rule  with  which  the  coating  must 
comply  and  with  which  it  does  comply. 
(Any  coating  for  which  the  exceedance 
fee  or  tonnage  exemption  provision  is 
being  used  must  be  labeled  with  its  VOC 
content  because  it  would  not  be  in 
compliance  with  the  VOC  content  limits 
in  table  1  of  this  subpart.) 

Industrial  maintenance  coatings  must 
be  labeled  with  one  of  several 
prescribed  phrases  indicating  that  the 
coating  is  not  intended  for  general 
consiuner  use.  For  recycled  coatings, 
manufacturers  and  importers  must 
indicate  the  post-consumer  coating 
content  on  the  container  label  or  lid. 

F.  Recordkeeping 

There  are  no  recordkeeping 
requirements  for  coatings  complying 


with  the  VOC  content  limits  in  table  1 
of  this  subpart.  However,  the  rule  does 
include  recordkeeping  requirements  for 
compliance  with  the  recycled  coating, 
exceedance  fee,  and  tonnage  exemption 
provisions. 

For  recycled  coatings,  the 
manufacturer  or  importer  must  keep 
records  of  the  volume  of  coatings 
received  for  recycling,  the  volume  of 
coatings  received  that  is  unusable,  the 
volume  01  virgin  coatings  used  with 
recycled  coatings,  and  the  volume  of 
final  recycled  coatings  manufactured  or 
imported.  In  addition,  manufacturers 
and  importers  of  recycled  coatings  must 
keep  records  of  the  calculation  of 
adjusted-VOC  contents. 

For  compliance  with  the  exceedance 
fee  provisions,  manufacturers  and 
importers  must  keep  records  on  an 
annual  basis  for  each  coating  of  the  VCX: 
content,  the  VOC  content  in  excess  of 
the  applicable  limit,  and  the  volume 
manufactured  or  imported. 
Manufacturers  and  importers  must  also 
keep  records  of  the  calculation  of  fees, 
the  annual  fee  for  each  coating,  and  the 
total  annual  fee. 

For  the  tonnage  exemption, 
manufacturers  and  importers  must  keep 
records  of  the  products  claimed  under 
the  exemption,  the  VOC  content  and 
actual  sales  or  distribution  for  each 
exempt  product,  and  the  total  mass  of 
VOC  contained  in  all  products  claimed 
under  the  exemption. 

All  required  records  must  be  retained 
for  a  period  of  3  years  in  a  form  suitable 
for  inspection. 

Although  the  retention  of  test  data  is 
not  required  by  this  rule,  the  EPA 
encourages  facilities  to  keep  any 
information  resulting  from  either 
Method  24  or  any  other  acceptable 
method  to  determine  compliance.  This 
information  will  help  the  EPA  make  a 
preliminary  assessment  of  compliance 
for  the  coatings  subject  to  this  rule.  In 
the  absence  of  demonstrable  indications 
of  compliance,  the  EPA  may  require 
Method  24  testing  by  the  facility  in 
accoNiance  with  §  59.406(b). 

G.  Reporting 

All  manufacturers  and  importers  of 
subject  coatings  must  file  an  initial 
notification  report  listing  the  coating 
categories  from  table  1  of  this  subpart 
that  they  manufacture  or  import  and  the 
locations  of  facilities  that  manufacture 
architectural  coatings  in  the  United 
States.  The  initial  notification  report 
must  be  submitted  no  later  than 
September  13, 1999  or  180  days  after  the 
date  that  the  manufacturer  or  importer 
first  manufactures  or  imports  a  subject 
coating,  whichever  is  later. 
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In  addition,  if  a  manufactxirer  or 
importer  uses  a  date  coding  system,  an 
explanation  of  the  coding  system  must 
be  submitted  with  the  initial  report. 
Explanations  of  new  codes  must  be  filed 
within  30  days  after  their  first  use. 

There  are  no  reporting  requirements 
beyond  the  initial  notification  and  date 
code  explanation  for  manufacturers  and 
importers  who  meet  the  VOC  content 
limits  in  table  1.  There  are  additional 
reporting  requirements  for 
manufacturers  and  importers  who 
choose  to  take  advantage  of  optional 
provisions,  including:  (1)  the 
calculation  of  an  adjusted- VOC  content 
for  recycled  coatings  (based  on  post- 
consumer  coating  content);  (2)  the 
payment  of  the  exceedance  fee;  and  (3) 
the  toimage  exemption.  An  aimual 
report  is  required  for  each  of  these 
provisions. 

H.  Compliance  Provisions 

The  rule  specifies  the  procedure  to 
determine  the  VOC  content  of  coatings 
subject  to  the  rule.  Although  the  EPA 
has  chosen  Method  24  as  die  reference 
method  for  determining  compliance 
with  the  VOC  content  requirements  of 
this  rule,  it  is  not  the  exclusive  method 
for  determining  compliance.  The 
manufacturer  or  importer  may  also  use 
a  different  analytical  method  than 
Method  24  (if  it  is  approved  by  the 
Administrator  on  a  case-by-case  basis), 
formulation  data,  or  any  other 
reasonable  means  to  determine  the  VOC 
content  of  coatings.  However,  the  EPA 
may  require  a  Method  24  analysis  to  be 
conducted,  and  if  there  are  any 
inconsistencies  between  the  results  of  a 
Method  24  test  and  any  other  means  for 
determining  VOC  content,  the  Method 
24  test  results  will  govern.  The  EPA  can 
use  other  evidence  as  well  to  establish 
whether  or  not  a  manufacturer  or 
importer  is  in  compliance  with  the 
provisions  of  this  rule. 

in.  Summary  of  Considerations  in 
Developing  Standards 

A.  Basis  of  the  Regulation  "• 

Section  183(e)  of  the  Act  directs  the 
EPA  to  regulate  products  using  best 
available  controls  (BAG),  and  defines 
BACas: 

the  degree  of  emissions  reduction  the 
Administrator  determines,  on  the  basis  of 
technological  and  economic  feasibility, 
health,  environmental,  and  energy  impacts,  is 
achievable  through  the  application  of  the 
most  effective  equipment,  measures, 
processes,  methods,  systems  or  techniques, 
including  chemical  reformulation,  product  or 
feedstock  substitution,  repackaging,  and 
directions  for  use,  consumption,  storage,  or 
disposal. 


The  statute  thus  empowers  the  EPA  to 
examine  a  variety  of  considerations  to 
use  in  determining  the  best  means  of 
obtaining  VOC  emission  reductions 
fit)m  a  given  consiuner  or  commercial 
product  category.  As  discussed  in  the 
preamble  to  the  proposed  rule  (61  FR  * 
32737,  Jime  25, 1996),  the  primary 
factors  the  EPA  considered  in 
determining  BAC  for  architectural 
coatings  were  technological  and 
economic  feasibility,  and  enviromnental 

impacts. 

Non-air  enviroiunental  impacts  (solid 
waste  and  water)  and  energy  impacts  are 
expected  to  be  minimal  and,  therefore, 
do  not  vary  significantly  among  various 
VOC  control  levels.  With  regard  to 
health  impacts,  the  EPA  has  concluded 
that  reductions  in  VOC  emissions  and 
concomitant  reductions  in  ozone  will 
reduce  health  impacts  of  exposure  to 
ozone. 

For  architectural  coatings,  the  EPA 
determined  that  BAC  is  the  degree  of 
emission  reduction  achievable  through  a 
system  of  regulation  that  encourages 
product  reformulation  to  meet  the  VOC 
content  limits  in  table  1  of  this  subpart, 
provides  an  economic  incentive  (the 
exceedance  fee  option)  to  lower  VOC 
content  of  coatings,  and  allows  for 
limited  exemption  of  coatings  (the  VOC 
tonnage  exemption).  The  EPA 
concluded  that  for  this  product 
category,  pollution  prevention  is  the 
most  effective  means  of  achieving  VOC 
emission  reductions.  In  working  to 
comply  with  State  VOC  rules  over  the 
past  several  years,  the  architectiual 
coatings  industry  has  established 
product  reformulation  as  the  most 
technologically  and  economically 
feasible  strategy  for  reducing  VOC 
emissions.  Reformulation  can  consist  of 
minor  adjustments  in  coating  VOC 
contents  or  larger  adjustments  involving 
a  change  in  resin  technology.  The  EPA 
considered  many  factors  in  evaluating 
the  economic  and  technological 
feasibility  of  different  VOC  content 
levels  and  different  degrees  of 
reformulation.  These  factors  included 
existing  State  and  local  VOC  emission 
standards,  coating  VOC  content  and 
sales  information,  analysis  of  coating 
technologies,  performance 
considerations,  cost  considerations, 
maxket  impacts,  and  stakeholder  input. 
In  addition,  the  EPA  considered  the 
relative  contribution  of  different  coating 
types  to  overall  VOC  emissions  from 
architectural  coatiMS. 

At  proposal,  the  EPA  requested 
comment  on  alternatives  to  the 
proposed  VOC  content  limits  that  would 
provide  flexibility,  if  additional  time 
were  needed  or  it  was  not  cost-effective 
to  develop  a  low- VOC  formulation. 


Based  on  coirunents  received,  the  EPA 
included  in  the  final  rule  an  exceedance 
fee  (discussed  in  sections  n.C  and  V.I) 
and  an  exemption  for  a  certain  tonnage 
of  VOC  content  (discussed  in  sections 
n.D  and  V.G). 

The  final  VOC  content  limits  in 
conjunction  with  the  exceedance  fee 
and  tonnage  exemption  reflect  the  EPA's 
determination  of  BAC  and  are  based 
primarily  on  the  1990  VOC  Emissions 
Inventory  Survey,  analysis  of  existing 
State  rules  for  architectinal  coatings, 
data  obtained  from  participants  in  the 
regulatory  negotiation,  and  information 
submitted  by  coating  manubcturers  and 
other  interested  parties  during  the 
course  of  the  rule  development  and 
public  comment  period. 

B.  Stakeholder  and  Public  Participation 

The  EPA  proposed  the  architectiu«l 
coatings  rule  and  published  the 
preamble  in  the  Federal  Register  on 
Jime  25, 1996  (61  FR  32729).  The  EPA 
placed  the  proposed  regulatory  text. 
BID,  and  Economic  Impact  Analysis 
(EIA)  in  a  docket  open  to  the  public  at 
that  time  and  made  them  available  to 
interested  parties.  The  EPA  solicited 
comments  at  the  time  of  the  proposal. 
To  provide  easier  access  by  the  public, 
the  EPA  subsequently  published  the 
proposed  regulatory  text  in  the  Federal 
Register  on  September  3, 1996  (61  FR 
46410)  and  extended  the  comment 
period  from  August  30  to  September  30. 
1996.  The  EPA  again  extended  the 
comment  period  to  November  4, 1996 
(notice  published  at  61  FR  52735. 
October  8, 1996). 

To  provide  interested  persons  the 
opportimity  for  oral  presentation  of 
data,  views,  or  argxunents  concerning 
the  proposed  architectural  coating  rule, 
the  EPA  held  a  public  hearing  in 
Durham,  North  Carolina  on  July  30, 
1996.  Nineteen  speakers  presented  oral 
testimony  at  this  bearing.  The  EPA  held 
another  public  meeting  to  discuss  issues 
related  to  the  impact  of  the  proposed 
rule  on  small  manufacturers  in 
Rosemont,  Illinois,  on  August  13, 1996. 
There  were  77  persons  who  participated 
in  the  meeting,  and  18  speakers 
presented  oral  testimony. 

The  EPA  received  over  200  comment 
letters  on  the  proposed  rule. 
Commenters  included  coating 
manufacturers  and  importers.  State 
regulatory  agencies,  trade  associations, 
enviroiunental  groups,  the  United  States 
military,  and  others.  The  EPA  has 
carefully  considered  the  comments  and 
has  made  changes  to  the  proposed  rule 
where  determined  by  the  Administrator 
to  be  appropriate.  The  most  significant 
comments  and  responses  are  disctissed 
in  section  V  of  this  preamble.  A  detailed 
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discussion  of  all  significant  conunents 
and  responses  on  the  rule  itself  can  be 
foimd  in  the  architectural  coatings  BID, 
which  is  referenced  in  the  ADDRESSES 
section  of  this  preamble. 

A  separate  dociunent  in  today's 
Federal  Register  contains  a  siunmary  of 
public  comments  and  the  EPA's 
responses  regarding  the  section  183(e) 
study,  the  Report  to  Congress,  the  list  of 
consiuner  and  commercial  product 
categories  selected  for  regulation,  and 
the 'schedule  for  regulation. 

rv.  Summary  of  Impacts 

A.  Environmental  Impacts 

1.  VOC  Reductions 

The  standards  will  reduce  nationv^de 
emissions  of  VOC  from  architectiual 
coating  products  by  an  estimated 
103,000  Mg/yr  (113,500  tpy).  These 
reductions  are  compared  to  the  1990 
baseline  emissions  estimate  of  510,000 
Mg/yr  (561,000  tpy).  This  reduction 
equates  to  a  20-percent  reduction, 
compared  to  the  emissions  that  would 
have  resulted  in  the  absence  of  these 
standards. 

2.  Health  Effects 

Because  VOC  are  preciu^ors  to  ozone 
formation,  the  VOC  reductions  from 
architectiual  coatings  will  contribute  to 
a  decrease  in  adverse  health  effects  that 
result  from  exposure  to  ground-level 
ozone.  These  health  effects  result  from 
short-term  or  prolonged  exposure  to 
groimd-level  ozone  and  include 
respiratory  symptoms,  effects  on 
exercise  performance,  increased  airway 
responsiveness,  increased  susceptibility 
to  respiratory  infection,  increased 
hospital  admissions  and  emergency 
room  visits,  and  pulmonary 
inflammation.  Available  information 
also  suggests  that  long-term  exposures 
to  ozone  may  cause  chroni.c  health 
effects  (e.g.,  structural  damage  to  lung 
tissue  and  accelerated  decline  in 
baseline  limg  function). 

3.  Secondary  Air,  Water,  and  Solid 
Waste  Impacts 

No  significant  adverse  secondary  air, 
water,  or  solid  waste  impacts  are 
anticipated  from  compliance  with  these 
standards.  Generally,  coating 
reformulation,  a  pollution  prevention 
technique,  will  be  used  to  comply  vdth 
these  standards.  In  cases  where 
conversion  from  solventbome  to 
waterbome  coatings  is  the  method  used 
to  achieve  compliance,  an  increase  in 
wastewater  discharge  may  occur  if 
waste  from  the  manufacture  of 
waterbome  coatings  is  discharged  by 
manufacturers  to  publicly  ov\rned 
treatment  works.  The  provisions  for 


recycling  of  coatings  in  the  rule  may 
potentially  reduce  the  amount  of  coating 
discarded  as  solid  waste. 

The  regulations  do  not  impact 
existing  product  inventories.  Products 
manufactured  before  the  compliance 
deadline  are  not  affected.  Excluding 
existing  product  inventories  from  the 
regulations  will  eliminate  any 
incremental  solid  waste  increase  due  to 
discarded,  unsold  products.  The  new 
products  are  not  expected  to  require  any 
more  packaging  than  existing  products, 
and  thus  the  volume  of  discarded 
packaging  should  not  increase. 

B.  Energy  Impacts 

The  EPA  anticipates  that  there  will  be 
no  increase  in  national  annual  energy 
usage  as  a  result  of  this  rule.  The 
standards  do  not  require  the  use  of  air 
pollution  control  devices,  which  can 
affect  energy  use. 

C.  Cost  and  Economic  Impacts 

Sixty-fovu  percent  of  the  products 
included  in  the  1990  industry  survey 
meet  the  VOC  content  limits  in  this  rule 
and,  therefore,  there  will  be  no  costs  to 
reformulate  these  products.  The 
manufacturer  of  an  architectural  coating 
that  does  not  meet  the  VOC  content 
limits  in  table  1  of  this  subpart,  will  be 
required  to  reformulate  the  product  if  it 
will  continue  to  be  marketed,  imless  the 
manufacturer  chooses  to  use  an 
alternative  compliance  mechanism  such 
as  the  exceedance  fee  or  tonnage 
exemption  provisions.  The  EPA 
presumes  that  manufacturers  will 
choose  the  option  that  is  most 
advantageous  to  them,  but  each  option 
imposes  costs,  some  of  which  will  be 
passed  on  to  consumers  in  the  form  of 
moderately  higher  prices  and  some  of 
which  will  be  borne  directly  by  the 
manufacturers. 

The  cost  for  reformulating 
noncompliant  products  depends  on  the 
level  of  effort  required  to  develop  a  new 
product  (e.g.,  research  and  development 
and  market  testing  expenditiues)  and 
how  these  expenditiues  are  incurred 
over  time.  Based  on  comments  received 
at  proposal  and  the  original  data 
presented  at  proposal,  the  EPA  revised 
its  estimate  of  the  cost  to  reformulate  a 
product  from  a  lump-sum  initial 
investment  of  $250,000  to  $87,000  (in 
1991  dollars),  which  is  annualized  to  an 
upper  bound  value  of  $14,570  per 
reformulation  (see  Section  V.  M  of  this 
preamble  for  further  discussion). 
Although  variations  are  likely  to  exist, 
for  purposes  of  this  analysis,  this 
reformulation  cost  estimate  is  assumed 
to  be  the  same  for  all  product  types  and 
variations,  so  the  value  is  independent 
of  VOC  content  and  the  annual  sales 


volume  of  the  product.  Other  costs  and 
cost  savings  associated  with 
reformulation  are  likely,  but  could  not 
be  quantified.  These  costs  are  discussed 
qualitatively  in  the  EIA.  Reformulation 
costs  are  direct  costs  imposed  on 
manufacturers  of  noncomphant 
products.  Based  on  public  comments, 
the  EPA  found  that  in  the  traffic 
markings  category,  the  user  of  the 
coating  may  have  to  modify  technology 
or  purchase  new  equipment  to  apply  the 
coating.  This  additional  cost  is  not 
considered  a  direct  impact  because  it 
occurs  as  a  result  of  restrictions  on 
coating  manufacturers,  but  the  cost  is 
borne  by  the  user  of  the  coating  rather 
than  the  manufacturer.  Nevertheless,  the 
EPA  examined  the  indirect  impacts  of 
this  category  because  the  changed 
equipment  costs  are  so  directly  related 
to  the  change  of  formulation.  The  EPA 
estimates  that  changes  in  traffic  marking 
equipment  may  cost  up  to  $3  million 
annually  (in  1991  dollars).  For  other 
regulated  categories,  it  is  not  anticipated 
that  new  equipment  or  other  indirect 
costs  will  be  incurred  to  apply 
compliant  coatings. 

Based  on  the  information  above, 
implementation  of  this  regulation  is 
estimated  to  result  in  national 
aimualized  costs  of  approximately  $25.6 
million  (in  1991  dollars).  (For  the 
benefit  of  readers,  this  value  is 
equivalent  to  approximately  $29  million 
in  1996  dollars.)  This  estimate  includes 
$0.6  million  in  costs  for  manufacturers 
and  importers  that  the  EPA  anticipates 
will  take  advantage  of  the  alternative 
exceedance  fee  compliance  provision. 
The  rule  does  not  impose  monitoring 
requirements  (and  associated  costs),  but 
ensures  comphance  through 
recordkeeping,  reporting,  and  labeling 
requirements.  The  aimual  cost  for  these 
requirements  is  expected  to  be 
approximately  $2.5  million.  Therefore, 
the  EPA  estimates  the  total  cost 
associated  with  the  rule  to  be  $28 
million  per  year  (1991  dollars)  (or  $32 
million  in  1996  dollars).  In  comparison, 
the  1991  value  of  shipments  for  this 
industry  was  $6.3  billion.  Thus,  the 
estimated  costs  amount  to  roughly  0.4 
percent  of  the  baseline  revenues  for  this 
industry. 

The  estimated  cost-effectiveness  of 
the  rule  is  $270  per  megagram  ($250  per 
ton)  of  VOC  emission  reduction.  This 
cost  per  megagram  of  VOC  emission 
reduction  makes  the  architectural 
coatings  rule  an  economically  efficient 
means  of  obtaining  VOC  emission 
reductions,  when  compared  to  the  cost 
per  megagram  of  reduction  potentially 
available  through  other  control 
measures.  As  a  result  of  the  costs 
discussed  above,  the  EPA  anticipates 
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that  the  average  change  in  market  prices 
and  output  across  all  market  segments 
are  minimal,  with  an  average  estimated 
impact  of  less  than  one-tenth  of  1 
percent  of  baseline  values. 

The  EPA  believes  the  estimates  of 
total  cost  and  associated  economic 
impacts  are  conservatively  high.  Since 
the  best  available  data  on  VOC  content 
of  architectural  coatings  is  from  1990. 
and  the  final  rule  has  VOC  content 
requirements  similar  to  State  rules 
which  have  been  enforced  since  1990. 
the  EPA  believes  the  estimated  number 
of  reformulations  and/or  their 
reformulation  cost  that  resuU  from  this 
action  may  be  overstated  in  that  the 
compliant  products  developed  by 
manufacturers  to  comply  with  various 
State  rules  can  be  used  to  meet  the 
requirements  of  the  Federal  rule.  The 
EIA  also  takes  a  conservative  approach 
to  several  assumptions  to  produce  an 
upper  bound  estimate  of  social  cost. 

V.  Significant  Comments  and  Changes 
to  Proposed  Standards 

A  complete  summary  of  public 
comments  on  the  architectural  coatings 
rule  and  the  EPA's  responses  are 
presented  in  the  Architectural  Coatings 
BID,  as  referenced  in  the  "ADDRESSES" 
section  of  this  preamble.  The  EPA 
received  many  comments  addressing  a 
wide  variety  of  issues  in  the  proposed 
rule  for  architectural  coatings.  After 
careful  consideration  of  these 
comments,  the  EPA  has  made  a  number 
of  changes  to  the  proposed  rule.  The 
major  changes  made  to  the  rule  since 
proposal  include:  (1)  clarification  of  the 
definitions  of  "architectural  coating," 
"coating,"  "importer."  "manufacturer." 
and  "paint  exchange.';  (2)  addition  of 
definitions  for  "imported"  and 
"manufactured,';  (3)  clarification  of 
which  standards  apply  to  overlapping 
coating  categories;  (4)  changes  to  the 
definitions  and  VOC  content  limits  for 
certain  categories;  (5)  addition  of  certain 
new  coating  categories;  (6)  addition  of 
the  exceedance  fee  provision;  (7) 
deletion  of  the  variance  provisions;  (8) 
addition  of  an  exemption  for  prescribed 
quantities  of  coatings  (tonnage 
exemption);  (9)  addition  of 
administrative  provisions;  and  (10) 
reorganization  and  reformatting  of  the 
rule  for  clarity. 

The  following  sections  of  the 
preamble  discuss  the  most  significant 
issues  raised  by  commenters  and  the 
EPA's  responses  to  them. 

A.  National  Rule  Versus  Control 
Techniques  Guidelines 

The  EPA  requested  comment  on 
whether  and  how  a  CTG  approach 
would  be  as  effective  as  a  national  rule 


in  reducing  VOC  emissions  from 
architectural  coatings  in  ozone 
nonattainment  areas.  Section  183(e)  of 
the  Act  authorizes  the  Administrator  to 
issue  a  CTG  in  lieu  of  a  national  rule  if 
the  CTG  will  be  substantially  as 
effective  in  reducing  VOC  emissions  in 
ozone  nonattainment  areas. 

Over  20  commenters  stated  that  they 
support  a  national  architectural  coatings 
rule.  Commenters  who  supported  a 
national  rule  with  VOC  content  limits 
stated  that  complying  with  a  single 
imiform  regulation  would  be  less 
burdensome,  and  more  cost-effective 
than  complying  with  many  different 
standards  in  different  States. 
Commenters  also  stated  that  small 
manufacturers  and  importers  are  less 
likely  to  have  the  resources  necessary  to 
produce  different  lines  of  products  to 
meet  varying  standards  for  different 
areas  of  the  country.  Furthermore,  many 
coipmenters  pointed  out  that  coatings 
are  widely  distributed  and  easily 
transported  from  attainment  areas  to 
nonattainment  areas.  Therefore, 
regulating  products  only  in 
nonattainment  areas  would  be  a  less 
effective  strategy,  and  a  more  difficult 
one  to  enforce. 

Seven  commenters  stated  that  they 
support  a  CTG  in  Heu  of  a  national  rule. 
Commenters  favoring  a  CTG  generally 
contended  that  section  183(e)  targets 
VOC  emissions  in  nonattainment  areas, 
and  that  a  national  rule  is  not 
warranted.  The  commenters  stated  that 
a  CTG  would  be  more  appropriate  since 
issuance  of  a  CTG  requires  States  to 
implement  standards  only  in 
nonattainment  areas.  According  to  these 
commenters,  allowing  coatings 
manufactured  or  imported  in  attainment 
areas  to  remain  unregulated  would 
provide  market  niches  for  small 
manufacturers  and  importers.  Some 
commenters  also  argued  that  consumers 
in  attainment  areas  should  not  have  to 
forego  the  alleged  benefits  of  higher 
VOC  content  coatings. 

Several  commenters  noted  that,  even 
with  implementation  of  a  national  rule. 
States  can  promulgate  more  stringent 
standards.  Therefore,  even  a  national 
rule  does  not  ensure  uniform 
nationwide  VOC  standards.  Some 
commenters  urged  cooperation  and 
discussion  between  the  EPA  and  States 
that  consider  implementing  standards 
more  stringent  than  the  national  rule. 

The  EPA  has  concluded  that  a 
national  rule  is  the  more  effective 
approach  for  reducing  emissions  from 
architectural  coatings  for  the  following 
reasons.  First,  the  EPA  beUeves  that  a 
national  rule  is  an  appropriate  means  to 
reduce  emissions  from  products  that 
are,  by  their  nature,  easily  transported 


across  area  boimdaries,  and  many  are 
widely  distributed  and  are  used  by 
widely  varied  types  of  end-users.  For 
many  such  products,  the  end-user  may 
use  them  in  different  locations  from 
day-to-day.  Because  the  products 
themselves  are  easily  transportable,  a 
national  rule  would  preempt 
opportunities  for  end-users  to  purchase 
such  consumer  and  commercial 
products  in  attainment  areas  and  then 
use  them  in  nonatteiinment  areas, 
thereby  circumventing  the  regulations 
and  undermining  the  decrease  in  VOC 
emissions  in  nonattainment  areas.  The 
EPA,  therefore,  believes  that  a  national 
rule  with  applicability  to  products, 
regardless  of  where  they  are  marketed, 
is  a  reasonable  means  to  ensure  that  the 
regulations  result  in  the  requisite  degree 
of  VOC  emission  reduction. 

Second,  the  EPA  believes  that 
national  rules  with  nationwide 
applicability  may  help  to  mitigate  the 
impact  of  ozone  and  ozone  precursor 
transport  across  some  area  boundaries. 
Recent  modeling  performed  by  the 
OTAG  and  others  suggests  that  in  some 
circumstances  VOC  emitted  outside 
nonattainment  area  boundaries  can 
contribute  to  ozone  pollution  in 
nonattainment  areas,  for  example,  by 
traveling  into  neighboring 
nonattainment  areas.  The  EPA  has 
recognized  the  potential  for  VOC 
transport  in  the  December  29, 1997, 
"Guidance  for  hnplementing  the  l-hour 
Ozone  and  Pre-Existing  PMio  NAAQS" 
concerning  credit  for  VOC  emission 
reductions  towards  rate-pf-progress 
requirements.  The  guidance  indicates 
that  the  EPA  may  give  credit  for  VOC 
reductions  within  100  kilometers  of 
nonattainment  areas.  In  addition,  the 
June  1997  recommendations  made  by 
OTAG  supported  the  EPA's  use  of  VOC 
regulations  that  apply  to  both 
nonattainment  and  attainment  areas  to 
implement  section  183(e)  of  the  Act  for 
certain  products.  The  particular  product 
categories  OTAG  cited  for  national  VOC 
regulations  are  automobile  refinish 
coatings,  consumer  products,  and 
architectural  coatings.  The  EPA  believes 
that  regulation  of  products  in  at  least 
some  attainment  areas  is  necessary  to 
mitigate  VOC  emissions  that  have  the 
potential  to  contribute  to  ozone 
nonattainment  in  accordance  with 
section  183(e)  of  the  Act. 

Based  on  these  considerations,  and 
considerations  of  the  effectiveness  and 
enforceability  of  emission  controls,  the 
EPA  has  determined  that  a  CTG  for 
architectural  coatings  would  not  be 
substantially  as  effective  as  a  national 
rule  in  reducing  VOC  emissions  in 
ozone  nonattainment  areas. 
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A  major  trade  association  representing 
many  architectural  coating 
manufacturers  provided  comments 
supporting  a  national  rule  that  applies 
to  all  areas  as  the  most  efficient 
regulatory  mechanism  irom  the 
perspective  of  marketing  and 
distribution  of  products.  In  addition, 
comments  from  a  number  of  small  and 
large  manufacturers  favored  a  national 
rule  to  encourage  uniformity  in 
regulation  from  State  to  State,  and 
thereby  minimize  significant  costs  and 
burdens  associated  with  understanding 
and  meeting  differing  State  and  local 
requirements. 

"The  EPA  also  received  some 
comments  suggesting  that  a  national 
rule  apply  only  in  nonattainment  areas. 
The  EPA  believes  that  rules  appUcable 
only  in  nonattainment  areas  would  be 
unnecessarily  complex  and  burdensome 
for  many  regulated  entities  to  comply 
with  and  for  the  EPA  to  administer.  The 
potentially  regulated  entities  under' 
section  183(e)  are  the  manufacturers, 
processors,  wholesale  distributors,  or 
importers  of  consumer  and  commercial 
products.  For  these  three  product 
categories,  EPA  believes  that  regulations 
that  would  differentiate  between 
products  destined  for  attainment  and 
nonattainment  areas  should  adequately 
insure  that  only  compliant  products  go 
to  nonattainment  areas.  For  such  a  rule 
to  be  effective,  EPA  believes  that  this 
would  necessitate  requiring  regulated 
entities  to  track  their  products  and 
control  their  distribution,  sale,  and 
ultimate  destination  for  use  to  insure 
that  only  comphant  products  go  to 
nonattainment  areas.  The  EPA  notes 
that  for  architectural  coatings,  regulated 
entities  do  not  currently  track  or  control 
distribution  of  their  products  once  they 
sell  them  to  retail  distributors.  Although 
the  EPA  recognizes  that  some  product 
lines  in  some  product  categories  may 
only  be  distributed  regionally  in  areas 
that  are  already  in  attainment,  the  large 
majority  of  the  product  lines  will  be 
distributed  nationally.  Regiilations 
targeted  only  at  nonattainment  areas 
could,  thus,  impose  significant 
additional  burdens  upon  regulated 
entities  to  achieve  the  goals  of  section 
183(e). 

By  comparison,  existing  State 
regulations  in  some  instances  apply  to 
a  broader  range  of  entities,  including 
retail  distributors  and  end-users.  Given 
the  limitations  of  section  183(e)  as  to 
regulated  entities,  the  EPA  believes  that 
regulations  applicable  to  both 
attainment  areas  and  nonattainment 
areas  is  a  reasonable  means  to  ensure 
use  of  complying  products  where 
necessary,  while  avoiding  potentially 
burdensome  impacts  and  less  reliable 


mechanisms  to  achieve  the  goals  of 
section  183(e). 

The  EPA  expects  a  national  VOC  rule 
for  architectural  coatings  to  encourage 
uniformity  in  requirements  across  the 
country.  Many  States  may  choose  to  rely 
on  the  EPA  rule  rather  than  adopt  their 
own  requirements.  The  EPA's 
consideration  of  this  factor,  however,  is 
not  meant  to  imply  that  it  would  be 
inappropriate  for  States  to  develop  more 
stringent  levels  of  controls  where 
necessary  to  attain  the  ozone  standard. 
Some  States,  particularly  those  with 
long-standing  and  significant 
nonattainment  problems,  may  need 
additional  emission  reductions  to 
achieve  attainment  of  the  NAAQS  and 
may  need  to  adopt  or  maintain  more 
stringent  requirements  for  consumer 
products  like  architectural  coatings  in 
order  to  help  reach  attainment  of  the 
ozone  NAAQS.  The  final  rule  has  been 
amended  to  include  provisions  in 
§  59.410,  State  authority,  to  clarify  that 
States  are  not  restricted  by  this  rule  in 
establishing  and  enforcing  their  own 
additional  standards  and  limits. 

"The  consultation  provisions  of  section 
183(e)(9)  of  the  Act  are  designed  to 
promote  uniformity  in  such  cases  where 
States  or  local  areas  need  to  adopt 
requirements  other  than  those 
promulgated  by  the  EPA.  Section 
183(e)(9)  requires  the  EPA  to  provide 
relevant  information  and  studies 
requested  by  any  State.  The  EPA  expects 
such  consultation  and  cooperation  to 
result  in  States  developing  options  for 
regulation  that  will  be  compatible  with 
other  States  and  with  the  national 
standards.  The  EPA  considers  a  national 
VOC  rule  an  important  element  in 
promoting  consistency  among 
architectural  coating  standards. 

B.  Applicability  and  Regulated  Entities 


1.  Subject  Coatings 

The  EPA  received  several  comments 
requesting  clarification  regarding  the 
definition  of  "coating"  and  what 
particular  coatings  are  subject  to  the 
architectural  coatings  rule.  The  EPA  has 
modified  the  definition  of  "coating"  so 
that  it  no  longer  defines  a  coating  as  an 
application  that  creates  a  film  when 
applied.  The  revised  definition  states 
that  a  coating  is  a  "material  applied 
onto  or  impregnated  into"  a  substrate. 
The  EPA  did  not  intend  to  limit  rule 
applicabiUty  to  film-building  products. 

Commenters  questioned  whether 
coatings  recommended  for  both 
architectural  uses  and  non-HFchitectural 
uses  would  be  subject  to  the  rule.  The 
commenters  also  questioned  whether 
shop-applied  and  fectory-appfied 
coatings  would  be  subject  Additional 


commenters  requested  clarification  as  to 
whether  adhesives  are  subject  to  the 
rule. 

The  architectural  coatings  rule  applies 
to  coatings  "recommended  for  field 
appUcation  to  stationary  structures  and 
their  appurtenances,  to  portable 
buildings,  to  pavements,  or  to  curbs." 
Therefore,  the  rule  does  not  apply  to 
coatings  that  are  marketed  solely  for 
shop  application,  such  as  in  a 
manufacturing  setting,  or  coatings 
marketed  solely  for  application  to  non- 
stationary  structures,  such  as  aircraft 
and  ships.  However,  a  coating  that  is 
recommended  by  the  manufacturer  or 
importer  for  use  as  an  architectural 
coating  is  subject  to  the  architectural 
coatings  rule  even  if  the  coating  is  also 
recommended  for  non-architectural 
uses.  The  fact  that  a  coating  regulated  by 
the  architectural  coatings  rule  may  also 
be  subject  to  other  rules  with  different 
requirements  does  not  alter  the 
manufacturer's  or  importer's  obligation 
to  meet  the  requirements  of  the 
architectural  coatings  rule. 

The  EPA  did  not  intend  to  regulate 
adhesives  of  any  kind  in  the 
architectural  coatings  rule.  The  EPA 
intends  to  regulate  industrial  adhesives 
as  a  separate  product  category  under 
section  183(e)  authority. 

"To  clarify  the  EPA's  intent  regarding 
what  products  are  covered  by  this  final 
rule,  the  definition  of  architectural 
coating  has  been  revised  to  exclude 
adhesives  and  coatings  recommended 
solely  for  shop  application  or  for 
application  to  non-stationary  structures. 
For  additional  clarity,  definitions  of 
"adhesive"  and  "shop  application" 
have  also  been  added  to  the  final  rule. 

The  EPA  has  added  definitions  of 
"imported"  and  "manufactured"  to  the 
final  rule  to  clarify  the  point  at  which 
an  architectural  coating  becomes  subject 
to  the  requirements  in  the  rule.  The 
final  rule  also  includes  additional 
language  in  the  definitions  of 
"importer"  and  "manufacturer"  to 
clarify  that  all  divisions  of  axompany, 
subsidiaries,  and  parent  companies  are 
considered  to  be  a  single  importer  or 
manufacturer  for  the  purpose  of  this 
rule. 

2.  Regulation  of  Processors 

Section  183(e)(1)(C)  of  the  Act  allows 
the  regulation  of  processors  of  consumer 
and  commercial  products.  For  the 
proposed  architectural  coatings  rule,  the 
EPA  considered  regulating  processors  as  ~ 
well  as  manufacturers  and  importers. 
"Processors"  would  be  defined  as 
individuals  who  add  organic  thinner  to 
coatings  in  a  commercial  or  industrial 
setting  at  the  point  of  application.  The 
EPA's  concern  was  to  provide  a  means 
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to  enforce  against  tliinning  of  coatings 
beyond  manufacturers' 
recommendations.  Thus,  the  EPA 
considered  a  provision  to  prohibit  an 
apphcator  from  using  organic  solvents 
to  thin  a  coating  beyond  the 
manufacturer's  recommendation. 

In  the  proposal  preamble  (61  FR 
32737),  the  EPA  requested  comment  on 
the  possible  regulation  of  processors 
under  the  architectural  coatings  rule. 
Commenters  generally  opposed  the 
regulation  of  applicators,  arguing  that: 
(1)  over-thinning  is  not  likely  to  occur 
since  the  proposed  VOC  content  limits 
are  reasonable;  (2)  rules  promulgated 
under  section  183(e)  of  the  Act  are  not 
intended  to  apply  to  end-users  or 
applicators;  and  (3)  restrictions  on 
thinning  at  the  point  of  application 
would  be  difficult-to  enforce.  The 
commenters  stated  that  the  terra 
"processors"  was  intended  to  mean 
entities  that  repackage  coating  materials 
or  further  enhance  finished  products 
before  they  are  offered  for  sale  to  end- 
users. 

The  final  rule  does  not  include 
processors  as  a  regulated  entity.  The 
EPA  believes  that  end-users'  compliance 
with  thinning  restrictions  for 
architectural  coatings  would  be  difficult 
to  enforce  in  practice.  Instead,  the  EPA 
has  determined  that  it  will  be  more 
effective  to  guard  against  excessive  VOC 
emissions  from  thinning  by  taking  into 
account  the  amount  of  thinning  in 
advance.  Thus,  the  final  limits  are 
expressed  as  VOC  content  of  coating 
"thinned  to  the  manufacturer's 
maximum  recommendation."  The  EPA 
believes  that  these  limits  provide 
adequate  assurance  that  compliant 
coatings  will  be  manufactured  to 
perform  optimally  with  recommended 
thirming.  Regulation  of  processors 
would  not  add  significantly  to  the 
effectiveness  of  the  rule. 

C.  General  Comments  on  Determination 
of  Best  Available  Controls 

Many  commenters  provided  general 
comments  on  the  overall  stringency  of 
the  VOC  content  limits  in  the  proposed 
rule.  One  group  of  commenters, 
composed  mainly  of  manufacturers  and 
trade  organizations  representing  coating 
users  and  manufacturers,  stated  that  the 
VOC  content  limits  in  the  proposed  rule 
represent  BAG  and  are  technologically 
and  economically  achievable.  One  of 
these  commenters,  representing  a 
national  association  of  coating 
manufacturers,  stated  that  the  proposal 
recognized  the  need  for  solventbome 
coatings  in  certain  specialty  areas,  as 
well  as  in  some  more  general  usage 
categories,  and  adequately  addressed 
the  fact  that  the  same  coating  must  be 


able  to  perform  in  all  regions  and 
climates  of  the  United  States.  Another 
commenter,  representing  a  national 
association  of  coating  users,  stated  that 
the  proposed  limits  fit  squarely  within 
current  technologies  and  are  consistent 
with  various  existing  State  regulations. 
And  finally,  a  commenter  representing 
another  national  trade  association  of 
coating  users,  stated  that  the  proposed 
table  of  VOC  content  limits  will  not 
significantly  increase  construction  costs 
and  will  not  appreciably  reduce  coating 
performance. 

A  second  group  of  commenters, 
mainly  composed  of  individual  State 
regulatory  agencies,  organizations  of 
State  and  regional  regulatory  agencies, 
and  environmental  groups,  stated  that 
they  did  not  support  the  VOC  content 
limits  in  the  rule  because  they  believe 
they  are  too  lenient.  Two  of  the 
commenters,  representing 
environmental  groups,  contended  that 
the  EPA's  BAC  determination  did  not 
include  consideration  of  lower  VOC 
coatings  that  have  been  developed  since 
1990.  Several  of  the  commenters  cited 
the  existence  of  more  stringent  State  and 
local  architectural  coating  regulations 
that  have  been  in  place  for  many  years 
as  evidence  that  the  proposed  limits  do 
not  represent  BAC.  Several  of  the 
commenters  added  that  the  proposed 
rule  falls  short  of  State  VOC  reduction 
goals  and  may  result  in  the  States 
adopting  more  stringent  control 
measures  for  this  source  category  and 
for  other  source  categories.  The  majority 
of  the  commenters  in  this  group 
supported  an  alternative,  more 
stringent,  table  of  VOC  content  limits 
submitted  by  one  of  the  commenters. 
(The  commenter  also  suggested  a  second 
phase  of  limits  that  would  take  effect  in 
the  future.  For  comments  and  responses 
regarding  the  suggested  second  phase  of 
limits,  see  section  V.P  of  this  preamble). 
The  alternative  table  contains  more 
stringent  limits  for  several  categories 
and  would  achieve  a  30-percent 
emission  reduction  (calculated  on  a 
solids  basis).  The  more  stringent  VOC 
content  limits  in  the  table  are  based  on 
the  1989  California  Air  Resources  Board 
Suggested  Control  Measure. 

Finally,  a  third  group  of  commenters, 
composed  mainly  of  coating 
manufacturers,  did  not  support  the 
limits  in  the  rule  because  they  believe 
they  are  too  stringent.  These 
commenters  stated  that  low- VOC 
products  (i.e.,  products  meeting  the 
proposed  standards)  do  not  perform  as 
well  as  higher- VOC  (non-compliant) 
products.  These  commenters  claimed 
that  low- VOC  coatings  are  too  thick  and 
require  considerable  thinning  to  apply, 
are  less  durable  and  require  more 


frequent  repainting,  and  exhibit  poor 
gloss  properties.  Two  of  the  commenters 
explained  that  these  performance 
problems  could  result  in  more 
emissions,  rather  than  less.  Two  of  the 
commenters  stated  that  available  paint 
raw  materials  are  not  adequate  to 
reformulate  every  non-compliaint 
coating  the  paint  industry  offers  and 
still  meet  customer  performance 
requirements.  One  commenter  stated 
that  the  proposed  rule  will  require  a 
massive  reformulation  of  products  in 
the  peunt  and  coating  industry.  The 
commenter  claimed  that  some 
organizations  were  supporting  lower 
limits  based  on  improper  data  or  based 
on  environmental  conditions  that  do  not 
represent  circumstances  in  other  areas. 

The  EPA  believes  that  the  final  rule 
represents  BAC.  Best  available  control  is 
"the  degree  of  emissions  reduction  that 
the  Administrator  determines  on  the 
basis  of  technological  and  economic 
feasibility,  health,  and  energy  impacts, 
is  achievable."  In  developing  the  rule, 
the  EPA  considered  many  factors  in 
evaluating  the  economic  and 
technological  feasibility  of  different 
VOC  content  levels  and  different 
degrees  of  product  reformulation.  These 
factors  included:  (1)  limits  in  State/local 
regulations;  (2)  coating  VOC  content  and 
sales  information;  (3)  performance 
considerations;  (4)  cost  considerations; 
and  (5)  market  impacts. 

The  sources  of  information  for  these 
factors  included:  (1)  pre-proposal 
letters;  (2)  the  1992  industry  survey 
(collected  1990  data);  (3)  public 
comments  on  the  proposed  rule;  (4) 
follow-up  discussions  with  commenters 
to  gather  additional  technical 
information;  (5)  State/local  regulations 
and  pre-proposal  discussions  with 
State/local  regulators;  (6)  input  from 
coating  manufacturers  and  other 
stakeholders;  and  (7)  EPA  expertise. 
Considering  all  these  factors,  the  EPA 
concluded  that  the  VOC  content  limits 
in  table  1  of  the  rule,  along  with  the 
exceedance  fee  provisions  and  the 
tonnage  exemption,  represent  BAC  for 
architectural  coatings.  The  EPA's 
process  for  developing  BAC  was 
described  in  the  proposal  preamble  (61 
FR  32737)  and  is  further  discussed  in 
the  following  paragraphs. 

Technical  Feasibility  and  Coating 
Performance  Issues 

Throughout  development  of  this  rule, 
there  has  been  debate  among 
stakeholders  over  the  degree  to  which-—; 
the  VOC  content  in  architectural 
coatings  can  be  reduced  and  on  the 
performance  characteristics  of  low-VOG 
coatings.  The  term  "performance"  refers 
to  the  coating  qualities  that  are 
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acceptable  to  consumers  and  that 
maximize  the  interval  required  between 
repainting.  Performance  is  particularly 
difficult  to  assess.  As  discussed  in  the 
preamble  to  the  proposed  rule  (61  FR 
32738),  these  acceptable  qualities  can 
vary  significantly  depending  on  the 
consumer  and  the  coating  category. 
There  is  no  consensus  within  the 
architectural  coatings  industry  on 
standards  by  which  to  evaluate 
acceptable  coating  performance. 
Therefore,  the  EPA  requested  comment 
on  the  technological  feasibility  of  the 
limits  in  the  proposed  table  of  standards 
and  on  performance  issues.  The 
proposal  requested  docimientation, 
tests,  and  factual  evidence  to  support  or 
refute  claims  about  performance  and  the 
technological  feasibihty  of  low- VOC 
systems. 

The  EPA  evaluated  all  data  that  were 
submitted  by  commenters  pertaining  to 
the  feasibility  of  the  nUe  and  sought 
additional  information  that  was 
reasonably  available.  In  evaluating  the 
degree  of  emission  reduction  that 
represents  BAC,  the  EPA  took  into 
consideration  that  these  requirements 
would  apply  to  all  areas  of  the  country 
and  to  all  manufacturers  and  importers 
of  architectural  coatings  within  a 
specific  time  frame  (i.e.,  approximately 
1  year  from  promulgation).  Based  on  the 
public  comments  received,  a  number  of 
chemges  were  made  to  the  proposed 
rule.  These  changes  are  discussed  in 
section  2.2.4  of  the  BID  (Coating 
Categories  and  VOC  Content  Limits).  In 
some  cases,  commenters  claimed  that 
the  rule  is  not  feasible  or  does  not 
represent  BAC,  but  provided  no  data  to 
support  the  general  claim.  In  such  cases, 
the  EPA  sought  additional  information 
that  was  reasonably  available  and 
considered  the  comments  in  the  context 
of  the  overall  BAC  decision,  but  often 
foimd  no  basis  for  making  substantive 
changes  to  the  proposed  rule. 

Relationship  of  BAC  to  State  and  Local 
Regulations 

State  and  local  regulations  were  one 
of  the  primary  factors  used  by  the  EPA 
to  develop  BAC.  As  stated  in  the 
proposal  preamble  (61  FR  32737),  State 
and  local  architectural  coating 
requirements  were  used  prior  to 
proposal  as  a  starting  point  in 
determining  "what  categories  and 
associated  VOC  limits  might  constitute 
the  degree  of  emissions  reduction  that 
represents  BAC."  After  proposal,  the 
EPA  used  State  and  local  architectural 
coating  requirements  as  a  primary  factor 
in  the  evaluation  of  public  comments  on 
the  proposed  VOC  content  limits. 

However,  the  EPA  does  not  agree  with 
commenters  who  believe  that,  at  a 


minimimi,  BAC  for  the  national  rule 
should  be  equivalent  to  or  more 
stringent  than  the  lowest  emission 
limits  that  exist  in  any  State  regulation 
(as  presented  in  a  table  of  standards  by 
one  commenter).  In  the  development  of 
a  national  rule  under  section  183(e),  the 
EPA  has  the  obligation  to  determine  that 
the  emission  Umits  are  technologically 
and  economically  feasible  on  a  national 
scale.  State  and  local  VOC  limits  are 
based  on  coating  performance  under  the 
local  meteorological  conditions  and 
patterns  of  coating  demand,  some  of 
which  may  be  very  different  than  in 
other  locations.  Moreover,  based  on 
local  air  quality  and  existing  regulatory 
programs,  a  State  or  local  agency  may 
set  rules  based  on  a  balancing  of 
technological,  economic,  and 
environmental  factors  that  might  differ 
from  the  balance  appropriate  for  a 
national  rule. 

Therefore,  the  EPA  departed  from  the 
State  and  local  requirements  where 
other  factors,  such  as  information  on 
VOC  content  and  sales,  performance, 
costs,  and  market  effects  indicated  that 
the  limits  were  not  technologically  or 
economically  feasible  on  a  national 
scale. 

The  Role  of  the  Exceedance  Fee  and 
Tormage  Exemption  in  BAC 

While  the  EPA  believes  that  the 
technology  exists  to  meet  the  limits  in 
table  1  of  this  subpart,  some 
manufacturers  may  need  more  time 
beyond  the  compfiance  deadline  to 
obtain  the  necessary  technology.  Still 
other  manufacturers  may  find  that 
reformulation  of  some  of  their  specialty 
products  that  are  produced  in  low 
volume  is  not  cost-effective.  The 
exceedance  fee  and  tonnage  exemption 
provisions  were  included  in  the  filial 
rule  to  minimize  impacts  on  the  supply 
of  coating  products  and  to  avoid 
unnecessary  impacts  upon  small 
manufacturers.  The  exceedance  fee 
(discussed  in  section  2.4  of  the  BID)  is 
intended  to  allow  manufacturers  and 
importers  additional  time  to  develop 
low- VOC  formulations  while  providing 
an  appropriate  economic  incentive  to 
encourage  reformulation.  The  tonnage 
exemption  (see  section  2.2.1.2  of  the 
BID)  is  intended  to  allow  manufactiirers 
and  importers  the  flexibility  to  continue 
to  market  certain  low-volume  product 
lines  where  reformulation  of  a  specialty 
product  used  for  unique  applications 
may  not  be  cost-effective.  The  EPA 
anticipates  that  use  of  the  tonnage 
exemption  and  exceedance  fee  will 
reduce  the  potential  VOC  emission 
reductions  of  the  rule  by  only  a  small 
percentage  and  that  foregoing  this 
portion  of  the  reductions  to  achieve 


other  objectives  of  the  BAC  analysis  is 
an  appropriate  balancing  of  the  relevant 
factors  to  achieve  BAC  reductions.  The 
EPA  believes  that  all  available  data 
indicate  that  the  system  of  regulation 
adopted  in  the  final  rule,  consisting  of 
VOC  content  limits,  an  exceedance  fee 
provision,  and  a  tonnage  exemption, 
reflects  BAC  for  the  architectural 
coatings  category. 

Consideration  of  New  Low- VOC 
Coatings 

The  EPA  recognizes  that  the  1992 
industry  survey  that  the  EPA  used  as 
one  of  the  factors  for  developing  BAC 
collected  1990  data.  Although  the  data 
in  this  survey  are  now  7  years  old,  they 
still  represent  the  most  complete  set  of 
data  for  the  architectural  coatings 
industry  (the  survey  captured 
approximately  75  percent  of  the  coating 
volimie).  In  addition,  the  industry 
survey  was  only  one  of  the  many  factors 
used  in  determining  BAC.  Information 
on  advances  since  1990  were  obtained 
from  over  300  pre-proposal  letters,  over 
200  public  comment  letters,  over  40 
follow-up  telephone  calls,  and 
information  obtained  from  State 
regulatory  agencies.  The  EPA  believes 
that  the  final  rule  represents  BAC  based 
on  the  survey  database  and  other  data 
available  to  the  EPA. 

The  EPA  acknowledges  that  there  are 
coating  technologies  in  existence  with 
VOC  contents  lower  than  those  listed  in 
table  1.  However,  section  183(e)  of  the 
Act  does  not  require  the  EPA  to  set  BAC 
at  the  level  of  the  lowest- VOC  product. 
It  requires  that  the  EPA  determine  BAC 
based  on  "the  degree  of  emissions 
reduction  that  the  Administrator 
determines  on  the  basis  of  technological 
and  economic  feasibility,  health,  and 
energy  impacts,  is  achievable."  To 
determine  whether  a  more  stringent  rule 
would  meet  the  criteria  for  BAC,  the 
EPA  would  need  to  undertake 
additional  study  of  the  recent 
technological  developments  for  the 
architectural  coatings  category.  As 
discussed  in  section  2.6  of  the 
Architectural  Coatings  BID  (see 
ADDRESSES  section  of  this  preamble), 
such  an  additional  study  is  under 
consideration.  However,  the  EPA  does 
not  believe  it  would  be  appropriate  to 
delay  issuing  this  rule  to  await  the 
results  of  that  additional  study. 

D.  Changes  in  Proposed  Coating 
Categories 

Several  commenters  addressed  the 
selection  of  the  coating  categories  to 
which  the  rule  appUes  and  the  VOC 
content  limits  for  specific  categories.  In 
response  to  these  comments,  the  EPA 
has  modified  the  definitions  of  several 
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of  the  proposed  categories  and  has 
added  seven  new  coating  categories.  In 
addition,  the  EPA  has  modified  the 
proposed  VOC  content  limits  for  several 
categories  based  on  information 
provided  by  commenters.  This  section 
of  the  preamble  discusses  the  changes 
made  to  the  requirements  for  the 
proposed  coating  categories.  (The  new 
categories  are  described  in  section  V.E 
below.)  A  detailed  discussion  of  all  of 
the  comments  and  responses  pertaining 
to  the  proposed  coating  categories  and 
their  VOC  content  Umits  is  contained  in 
section  2.2.4.3  of  the  Architectural 
Coatings  BID  (see  ADDRESSES  section  of 
this  preamble). 

Some  commenters  suggested  changes 
and  clarifications  to  the  proposed 
category  definitions.  In  response  to 
these  comments,  the  EPA  has  changed 
the  definitions  t)f  a  niunber  of  the 
coating  categories.  The  purpose  of  these 
changes  is  to  clarify  which  particular 
coatings  are  included  in  these 
categories. 

There  were  also  many  requests  to 
revise  the  VOC  content  limits  in  the 
proposed  rule.  The  EPA  contacted  many 
of  the  commenters,  most  of  whom  were 
coating  manufacturers,  to  obtain 
additional  information  in  order  to 
evaluate  these  requests  more  fully. 
Based  upon  consideration  of  the  public 
comments  and  additional  information 
obtained  since  proposal,  the  EPA  has 
changed  the  VOC  content  limits  where 
deemed  appropriate.  In  addition,  the 
final  rule  provides  a  tonnage  exemption 
and  an  exceedance  fee  option.  These 
provisions  provide  flexible  compliance 
options  that  accommodate  the  need  for 
higher  VOC  contents  in  unique  or  niche 
products,  and  in  limited-use  products. 
The  significant  comments  and  changes 
made  with  regard  to  the  VOC  content 
limits  are  discussed  in  the  following 
paragraphs.  The  EPA's  rationale  for  each 
of  these  issues  is  explained  more  fully 
in  the  Architectural  Coatings  BID  (see 
ADDRESSES  section  of  this  preamble). 

Roof  Coatings  and  Bituminous  Coatings 
and  Mastics 

One  commenter,  a  national  trade 
association  of  roof  coating 
manufacturers,  supported  the  proposed 
VOC  content  limits  for  roof  coatings 
(250  grams  per  fiter  (g/1)]  and  for 
bituminous  coatings  and  mastics  (500  g/ 
1),  and  the  inclusion  of  all  bituminous 
coatings  in  the  bituminous  coatings  and 
mastics  category.  Another  commenter 
suggested  reducing  the  VOC  content 
limit  for  bitimiinous  coatings  and 
mastics  from  500  g/1  to  350  g/1.  A  third 
commenter  suggested  adopting  one  roof 
coating  category  that  includes 
bitiuninous  materials  at  a  VOC  content 


limit  of  300  g/1,  consistent  with  State 
architectural  coating  rules.  This 
commenter  argued  that  the  proposed 
rule  permitted  bitimiinous  roofing 
materials  to  comply  with  a  less  stringent 
limit  (500  g/1)  than  other  roofing 
materials  (250  g/1)  and  that  this 
discrepancy  afforded  an  imfair 
competitive  advantage  to  the 
bituminous  roofing  products. 

The  EPA  reviewed  its  basis  for 
establishing  the  proposed  category  for 
bituminous  coatings  and  mastics  and 
VOC  content  limit  of  500  g/1  and  has 
decided  to  retain  this  category  and  limit 
in  the  final  rule.  The  EPA  reviewed 
information  submitted  by  a  national 
trade  association  comprised  of  60 
bitiuninous  and  nonbituminous  coatings 
manufacturers  and  suppliers,  before 
proposal  (Docket  Item  No.  II-D-56), 
regarding  the  composition,  specialized 
manufacture,  performance,  and  use 
limitations  of  these  coatings.  According 
to  this  information,  a  significant  portion 
of  these  coatings  are  needed  for  repair 
and  maintenance  of  existing  roofs  as 
well  as  for  installing  new  roofing 
systems.  The  trade  association  pointed 
out  that  waterbome  bituminous  coatings 
and  mastics  are  not  practical  in  almost 
all  of  the  applications  where 
solventbome  bituminous  coatings  and 
mastics  are  used  emd  that  coating, 
performance  comparisons  between 
waterbome  and  solventbome 
bitiuninous  coatings  and  mastics  range 
from  good  to  very  poor,  depending  on 
conditions.  Another  national  trade 
association  for  roofing  contractors, 
which  has  over  3,000  members 
represented  in  all  50  States,  argued  that 
there  is  no  viable  alternative  to 
solventbome  bituminous  coatings  in 
many  circumstances  and  pointed  to 
bituminous  primers  as  an  example  of 
this.  According  to  this  trade  association, 
if  the  VOC  content  limit  were  reduced 
by  any  significant  amount  in  these 
primers,  the  adhesion  properties,  the 
application  process,  and  the  life  of  the 
roof  would  suffer  dramatically. 
Therefore,  in  order  to  satisfy 
performance  requirements  of 
bituminous  coatings  and  mastics 
nationwide,  the  EPA  has  retained  this 
category  with  a  VOC  content  limit  of 
500  g/1  in  the  final  rule. 

With  respect  to  the  comments  on  the 
separate  category  for  roof  coatings,  the 
EPA  has  decided  to  retain  the  category 
as  proposed.  Although  there  are  several 
State  architectural  coating  rules  that 
have  a  VOC  content  limit  of  300  g/1  for 
roof  coatings,  the  EPA  believes  that  the 
national  Roof  Coatings  Manufacturers 
Association's  support  (Docket  Item  No. 
IV-D-181)  of  the  proposed  VOC  content 
limit  for  roof  coatings  at  250  g/1 


provides  persuasive  evidence  that  this 
limit  is  achievable  nationwide. 
Therefore,  the  EPA  has  retained  the 
VOC  content  limit  of  250  g/1  for  roof 
coatings  in  the  final  rule. 

Concrete  Curing  Compounds 

Several  commenters  commented  on 
the  proposed  VOC  content  limit  of  350 
g/1  for  concrete  curing  compounds, 
which  are  used  predominantly  in 
highway  construction.  Seven 
commenters  stated  that  the  proposed 
limit  for  concrete  curing  compounds  is 
achievable  based  on  existing 
technology,  and  one  of  these 
commenters  maintained  that  the  limit 
could  be  lowered  to  300  g/1.  On  the 
other  hand,  one  commenter  took  issue 
with  the  achievability  and  performance 
at  the  proposed  limit  of  350  g/1.  The 
latter  commenter  suggested  a  VOC 
content  limit  of  625  g/1  for  this  category, 
arguing  that  the  proposed  limit  would 
eliminate  most  concrete  curing 
membranes  from  the  market,  and  that 
many  companies  do  not  sell  curing 
compounds  in  States  that  have  the  350 
g/1  limit. 

In  addition  to  consideration  of  these 
comments,  the  EPA  reviewed  the  VOC 
content  limits  for  this  category  in  State 
mles.  Several  States,  including  Arizona, 
California,  Massachusetts,  New  Jersey, 
and  New  York  have  had  a  VOC  content 
limit  of  350  g/1  for  concrete  curing 
compounds  for  several  years.  The 
availability  of  compliant  products  in 
these  States  suggests  that  the  limits  are 
achievable,  notwithstanding  that  not  all 
manufacturers  have  chosen  to  market  in 
those  States.  Based  on  the  information 
provided  by  the  commenters  in  favor  of 
the  proposed  limits  and  upon  the 
existing  State  mles,  the  EPA  has 
concluded  that  the  proposed  VOC 
content  limit  of  350  g/1  for  concrete 
curing  compounds  is  technologically 
achievable  and  has  retained  this  limit  in 
the  final  rule. 

Graphic  Arts  Coatings 

Two  commenters  indicated  concern 
about  the  performance  of  shop-applied 
graphic  arts  coatings  at  the  proposed 
VOC  content  limit  of  500  g/1.  One 
commenter's  specific  concerns  with 
coatings  at  this  level  included  difficulty 
in  achieving  variation  in  gloss  levels, 
variation  in  the  required  drying  times  in 
the  drying  room  (implying  shop-applied 
coatings),  need  for  greater  application 
amounts,  and  higher  costs.  Graphic  arts 
coatings  recommended  by  the 
manufacturer  solely  for  shop 
applications  are  not  required  to  meet  the 
500  g/1  VOC  content  limit.  As  discussed 
earlier,  the  EPA  has  revised  the 
definition  of  architectural  coating  to 
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clarify  that  coatings  reconunended  by 
the  manufacturer  solely  for  shop 
application  are  not  subject  to  the  rule. 
In  addition,  the  definition  of  graphic 
arts  coatings  has  been  modified  by 
removing  the  reference  to  in-shop 
coatings,  and  a  definition  of  "shop 
application"  has  been  added  to  the  rule. 

Based  on  a  review  of  the  1990  VOC 
emission  inventory  survey  and  State 
architectural  coating  rules,  the  EPA 
determined  that  the  500  g/1  VOC  content 
limit  for  field-applied  graphic  arts 
coatings  should  not  be  changed. 

Shellac — Clear 

Two  commenters  requested  that  the 
EPA  raise  the  VOC  content  limit  for 
clear  shellac  from  the  proposed  level  of 
650  g/1  to  730  g/1.  The  commenters 
requested  the  higher  level  to 
accommodate  the  degree  of  thinning 
required  for  certain  uses  of  shellac  to 
meet  performance  specifications. 
According  to  information  provided  by 
one  commenter,  the  elevated  cost  and 
limited  availabiUty  of  shellac  (referring 
to  secretions  of  the  lac  beetle)  minimize 
the  potential  use  of  this  product. 

Based  on  a  review  of  State 
architectural  coating  rules,  which  limit 
clear  shellac  VOC  content  to  730  g/1, 
and  the  information  provided  by  the 
commenters,  the  EPA  has  raised  the 
VOC  content  limit  for  clear  shellac  from 
650  g/1  to  730  g/1. 

Nuclear  Coatings 

Four  commenters  objected  to  the 
proposed  420  g/1  VOC  content  limit  for 
nuclear  coatings,  in  light  of  the  450  g/ 
1  limit  for  industrial  maintenance 
coatings.  The  commenters  pointed  out 
that  nuclear  coatings  must  meet  more 
exacting  performance  specifications  (set 
by  the  Nuclear  Regulatory  Xlommission) 
than  industrial  maintenance  coatings 
and,  therefore,  should  not  be  subject  to 
a  more  stringent  VOC  content  limit.  One 
commenter  was  also  concerned  that  the 
proposed  limit  offered  no  flexibility  for 
cold  weather  thinning  as  provided  in 
the  Shipbuilding  and  Ship  Repair 
(Surface  Coating  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  this  category. 

The  EPA  agrees  that  the  nuclear 
coatings  category  VOC  content  limit 
should  not  be  more  stringent  than  the 
VOC  content  limit  for  industrial 
maintenance  coatings  since  nuclear 
coatings  are  subject  to  some  of  the  same 
extreme  environmental  conditions  as 
industrial  maintenance  coatings,  and 
must  also  meet  further  specifications 
and  rigorous  requirements  of  the 
Nuclear  Regulatory  Commission.  The 
nuclear  coatings  category  is  intended  to 
include  coatings  manufactured  for  use 


at  nuclear  facilities  to  ensure 
operational  safety,  and  the  definition 
requires  that  these  coatings  meet  various 
testing  requirements.  The  EPA  expects 
that  a  limited  amount  of  coatings  vdll  be 
affected  by  this  change  due  to  the 
various  testing  requirements  to  qualify 
for  classification  in  this  category  and  the 
limited  number  of  nuclear  facilities 
where  such  coatings  are  used.  Also,  as 
pointed  out  in  the  proposal  preamble 
(61  FR  32739),  this  is  one  of  17  specialty 
coating  categories  that  did  not  appear  in 
existing  State  architectural  coating 
rules,  and  no  data  were  collected  in  the 
1990  VOC  emissions  inventory  survey. 
In  consideration  of  performance 
specifications  for  this  category  and  the 
need  to  allow  for  thinning,  the  EPA  has 
raised  the  VOC  content  limit  for  the 
nuclear  coatings  category  to  450  g/1. 
This  limit  is  the  same  as  the  limit  for 
industrial  maintenance  coatings. 

Antifouling  Coatings 

Two  commenters  requested  a  higher 
VOC  content  limit  for  the  antifouling 
coating  category  (400  g/1  proposed),  and 
one  of  these  commenters  specifically 
requested  that  the  EPA  increase  the 
level  to  450  g/1.  One  of  the  commenters 
indicated  that  antifouling  architectural 
coatings  are  generally  not  applied  at 
fixed  installations  where  painting 
conditions  are  more  easily  controlled, 
and  that  a  thiiming  allowance  should  be 
included  to  accommodate  application  of 
the  coating  in  cold  weather. 

The  EPA  agrees  with  the  commenters 
that  the  limit  for  antifouling  coatings 
should  be  raised  to  allow  for  cold 
weather  thinning.  Also,  similar  to 
nuclear  coatings,  these  coatings  are 
subject  to  some  of  the  same  extreme 
environmental  conditions  as  industrial 
maintenance  coatings  and  must  meet 
other  rigorous  requirements,  such  as 
those  under  the  FIFRA.  Moreover,  this 
is  one  of  17  specialty  coating  categories 
that  did  not  appear  in  existing  State 
architectural  coating  rules,  and  no  data 
were  collected  in  the  1990  VOC 
emissions  inventory  survey.  Therefore, 
the  EPA  believes  a  low  volume  of 
coatings  will  be  affected  by  a  change  to 
the  proposed  limit.  The  final  rule 
specifies  a  VOC  content  limit  of  450 
g/1  for  this  category. 

Floor  Coatings 

One  commenter  suggested  that  the 
EPA  either  add  an  exemption  paragraph 
to  clarify  that  floor  coatings  that  meet 
the  definition  for  industrial 
maintenance  coatings  are  subject  to  the 
industrial  maintenance  coating  VOC 
content  limit  of  450  g/1  or  specify  that 
the  floor  coating  category  applies  to 
floor  coatings  intended  for  residential 


use.  Hie  commenter  believed  that  high 
performance  floor  coatings  caimot 
achieve  the  400  g/1  VOC  level  proposed 
for  floor  coatings.  Although  the 
commenter  reportedly  has  developed 
lower-performing  systems  that  meet  the 
400  g/1  level,  the  commenter  stated  that 
they  are  not  acceptable  for  all 
applications. 

Two  commenters  recommended  that 
opaque  floor  paint  he  regulated  at  a  400 
g/1  VOC  level.  However,  one  of  these 
commenters  requested  clarification  of 
whether  the  floor  coating  category 
included  clear  floor  fiiushes,  such  as 
varnishes. 

The  EPA  has  retained  the  floor 
coatings  category,  with  a  modified 
definition,  and  VOC  content  limit  of  400 
g/1  as  proposed.  The  floor  coatirigs 
category  includes  opaque  coatings  that 
have  a  high  degree  of  abrasion 
resistance  that  are  formulated  for 
application  to  flooring,  including  but 
not  limited  to  decks,  porches,  and  steps 
in  a  residential  setting.  The  EPA  did  not 
intend  to  include  floor  coatings  that 
meet  the  definition  of  industrial 
maintenance  coatings  under  the  floor 
coating  category.  The  definition  of  floor 
coating  has  been  changed  to  specify  that 
it  applies  to  floor  coatings  intended  for 
use  in  a  residential  setting.  Thus,  floor 
coatings  that  meet  the  definition  of 
industrial  maintenance  coatings  are 
subject  to  only  the  industrial 
maintenance  coating  category  Umit  of 
450  g/1. 

Based  on  information  from 
commenters,  the  EPA  agrees  that  opaque 
floor  coatings  should  be  subject  to  the 
400  g/1  limit  as  proposed.  However, 
clear  varnishes  that  may  be 
recommended  for  use  as  floor  coatings 
are  subject  to  the  VOC  content  limit  of 
450  g/1  for  clear  varnishes.  An  exception 
paragraph  has  been  included  in  §  59.402 
of  the  rule  to  clarify  this  category 
overlap. 

Waterproofing  Sealers  and  Treatments 

Eight  commenters  provided 
assessments  of  the  achievability  of  the 
proposed  VOC  content  limit  for 
waterproofing  sealers  and  treatments. 
Five  commenters  suggested  that  the  EPA 
raise  the  VOC  content  limit,  and  two 
commenters  suggested  that  the  EPA 
lower  it.  One  commenter  maintained 
that  there  is  no  need  to  distinguish 
between  clear  and  opaque  waterproofing 
sealers  and  treatments  (600  g/1  and  400 
g/1,  respectively)  in  the  rule  since  many 
opaque  sealers  penetrate  the  substrate 
and  perform  the  same  function  as  clear 
sealers.  This  manufacturer  requested  a 
VOC  content  limit  of  700  g/1  for  all 
waterproofing  sealers  and  treatments 
and  explained  that  this  level  would  still 
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require  refoTmulation  of  existing 
technologies.  Another  manufacturer  has 
reported  that  it  has  not  been  successful 
in  reformulating  to  meet  the  600  g/1 
level  for  clear  waterproofing  sealers  and 
treatments.  On  the  other  hand,  one 
manufacturer  strongly  encoiu^ged  the 
EPA  to  adopt  a  lower  VOC  content  limit 
of  350  g/1  applicable  to  both  clear  and 
opaque  waterproofing  sealers  and 
treatments  based  on  the  VCX)  content  of 
its  products,  which  are  available  now  in 
the  marketplace.  Another  commenter 
agreed  that  the  proposed  levels  for 
waterproofing  sealers  are 
technologically  and  economically 
feasible. 

Based  on  evaluation  of  the  comments 
and  a  review  of  survey  data  and  State 
architectural  coating  regulations,  the 
EPA  has  combined  the  clear  and  opaque 
waterproofing  treatment  sealer 
categories  into  one  category  with  a  VOC 
content  limit  of  600  g/1.  The  EPA  agrees 
that  there  is  no  need  to  distinguish 
between  clear  and  opaque  waterproofing 
sealers  and  treatments  since  many 
opaque  sealers  penetrate  the  substrate 
and  perform  the  same  function  as  clear 
sealers.  The  EPA  believes  that,  based  on 
information  provided  by  these 
commenters/manufacturers,  the 
appropriate  limit  for  this  combined 
category  is  600  g/1.  Before  proposal, 
industry  representatives  (Docket  Item 
No.  ni-B-l)  argued  that  multipiupose 
waterproofing  sealers  at  400  g/1  do  not 
meet  minimiun  performance  criteria  for 
clear  waterproofing  sealers  (that  is,  60- 
percent  water  repellency  for  wood  and 
1  percent  or  less  water  absorption  for 
brick).  The  representatives  stated  that 
400  g/1  products  are  high-solids 
products  that  may  leave  an  oily  residue 
or  cause  darkening  of  the  surfaces  to 
which  they  are  applied  and,  thus, 
product  performance  may  not  meet 
industry  standards.  Combining  clear 
and  opaque  waterproofing  treatment 
sealers  into  one  category  is  consistent 
with  all  existing  State  rules,  which  do 
not  divide  the  category  into  clear  and   . 
opaque  waterproofing  sealers  and 
treatments.  The  State  architectvual 
coating  VOC  content  limits  for 
waterproofing  sealers  and  treatments  are 
either  400  g/1  (for  example,  Arizona  and 
California)  or  600  g/1  (Massachusetts, 
New  Jersey,  and  New  York). 

E.  Addition  of  New  Coating  Categories 

The  EPA  received  requests  to 
establish  20  new  coating  categories  in 
the  final  rule.  In  response  to  these 
comments,  the  EPA  has  established 
seven  new  categories:  (1)  calcimine 
recoaters;  (2)  concrete  surface  retarders; 
(3)  concrete  auing  and  sealing 
compounds;  (4)  conversion  varnishes; 


(5)  zone  markings;  (6)  faux  finishing/ 
glazing;  and  (7)  stain  controllers.  The 
EPA  also  evaluated  requests,  but  did  not 
establish  new  categories,  for  the 
following  coatings:  (1)  adhesion 
promoters;  (2)  asbestos  and  lead-based 
paint  encapsulation;  (3)  concrete/ 
masoiuy  conditioners;  (4)  porcelain 
repair  coatings;  (5)  marine/architectural 
coatings;  (6)  alkali-resistant  primers;  (7) 
tung  oil  finishes;  (8)  lacquer  stains;  (9) 
elastomeric  high  performance  industrial 
finishes;  (10)  low  solids  coatings;  (11) 
oil-modified  vu^thanes;  (12) 
thermoplastic  (treatment)  sealers;  and 
(13)  zinc-rich  coatings.  In  general,  new 
categories  were  not  established  for  these 
coatings  because  the  EPA  determined 
that  it  is  technologically  and 
economically  feasible  for  coating 
manufacturers  and  importers  to  achieve 
compliance  with  the  rule.  Further 
discussion  of  the  rationale  for  the  EPA's 
decisions  on  the  new  categories  is 
contained  in  section  2.2.4.2  of  the 
Architectural  Coatings  BID  referenced 
under  the  ADDRESSES  section  of  this 
preamble. 

In  general,  the  EPA  considered 
creation  of  new  categories  if 
commenters  submitted  information 
supporting  higher  VOC  content  limits 
for  such  products  than  the  otherwise 
applicable  limits.  The  EPA  considered 
the  data  submitted  by  commenters  and 
obtained  all  reasonably  available 
additional  data  to  evaluate  these 
requests.  In  cases  where  the  EPA 
concluded  that  the  proposed  emission 
limits  were  not  achievable,  the  EPA 
established  a  separate  category  with  an 
appropriate  emission  limit.  The 
following  is  a  discussion  of  the  rationale 
for  each  of  the  new  coating  categories 
and  its  VOC  content  limit. 

Calcimine  Recoaters 

Under  the  proposed  standards, 
calcimine  recoaters  would  have  been 
subject  to  the  VOC  content  limit  for 
interior  flat  coatings  (250  g/1).  However, 
several  commenters  stated  that 
calcimine  recoaters  have  a  higher  VOC 
content  of  475  g/1,  cannot  be 
reformulated,  are  low-volume  coatings, 
and  serve  a  imique  function  of  recoating 
water  soluble  calcimine  paints.  These 
paints  are  used  in  Victorian  and  Early 
American  homes,  especially  on  ceilings. 
Due  to  their  low  density,  calcimine 
recoaters  do  not  disbond  the  existing 
calcimine  ceiling  coatings,  as 
conventional  (250  g/1  VOC)  high-solids 
flat  alkyd  paints  would  tend  to  do.  If  a 
calcimine  recoater  is  not  used,  the  only 
alternative  is  to  remove  the  existing 
coating,  which  is  labor-intensive  and 
expensive.  Because  these  low-volimie 
coatings  reportedly  cannot  be 


reformulated,  their  composition  is 
unique,  and  there  is  no  substitute  for 
these  products,  the  EPA  has  added  a 
separate  category  for  calcimine  recoater 
products  to  the  rule  with  a  VOC  content 
limit  of  475  g/1. 

Concrete  Curing  and  Sealing 
Compoimds 

Under  the  proposed  rule,  these 
coatings  would  be  subject  to  the  350  g/ 
1  VOC  content  limit  for  concrete  cining 
compounds.  However,  commenters 
presented  information  not  previously 
considered  by  the  EPA  demonstrating 
that  compoimds  designed  for  curing  and 
sealing,  as  opposed  to  those  designed 
for  Cluing  only,  have  different  technical 
specifications  that  make  it  difficult  to 
achieve  the  350  g/1  level.  Concrete 
curing  and  sealing  compounds  function 
as  longer  term  sealers  that  provide 
protection,  aesthetic  benefits,  and 
durability  in  addition  to  curing. 
Commenters  pointed  out  that  there  are 
separate  American  Society  for  Testing 
and  Materials  (ASTM)  methods 
available  for  each  of  these  categories 
and  that  ASTM  Committee  experts  and 
at  least  two  government  agencies 
consider  them  distinct  categories  with 
different  performance  requirements. 

Through  follow-up  phone  calls  with 
several  concrete  curing  and  sealing 
coating  manufacturers,  the  EPA 
confirmed  that  concrete  curing  and 
sealing  products  are  typically  sold  at 
levels  much  higher  than  350  g/1.  While 
waterbome  products  below  350  g/1  are 
available,  some  industry  representatives 
cited  drawbacks  such  as  poor  low- 
temperature  performance  and  stability. 
Since  these  products  must  often  be  used 
in  low-temperature  environments,  the 
EPA  agrees  that  the  VOC  content  limit 
should  reflect  this  usage.  Therefore,  the 
final  rule  includes  a  new  category  for 
concrete  curing  and  sealing  compounds. 
Based  on  an  analysis  of  VOC  content 
and  sales  data  for  these  products,  the 
EPA  has  established  the  VOC  content 
limit  at  700  g/1. 

Concrete  Surface  Retarders 

Concrete  surface  retarders  do  not  fall 
within  any  of  the  proposed  categories 
except  the  general  category  for  interior 
flat  coatings  with  a  VOC  content  limit 
of  250  g/1.  These  products  are  generally 
used  in  a  manufacturing  setting  at  a 
precast  facility,  but  a  small  volume  of 
products  are  field-applied.  Commenters 
argued  that  these  products  cannot  meet 
the  250  g/1  level  and,  furthermore,  that 
they  are  not  coatings  and  should  not  be 
subject  to  the  rule.  However,  they 
requested  a  VOC  content  limit  of  780 
g/1  if  the  EPA  regulated  these  products. 
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The  EPA  has  concluded  that  concrete 
surface  retarders  meet  the  rule's 
definition  of  a  "coating."  Concrete 
surface  retarders  that  are  recommended 
by  the  manufacturer  for  use  in  the  field 
at  job  sites  are,  therefore,  subject  to  the 
rule.  When  retarders  are  reconunended 
by  the  manufacturer  solely  for  use  in  a 
manufacturing  setting,  such  as  at  a 
precast  facility,  which  is  the  typical 
situation,  they  are  not  subject  to  the 
rule.  The  EPA  determined  that  concrete 
surface  retarders  that  are  used  in  the 
field  at  the  actual  job  location  are 
specialized,  low-volume  coatings  used 
in  limited  circumstances,  and  there  is 
no  lower  VOC  content  substitute  for  the 
function  of  these  products.  Therefore, 
the  EPA  has  included  a  separate 
category  for  these  products  in  the  final 
rule,  with  a  VOC  content  limit  of  780 
g/1  as  requested  by  the  commenters. 

Zone  Marking  Coatings 

Under  the  proposed  rule,  zone 
marking  coatings  were  subject  to  the  150 
g/1  VOC  content  limit  for  traffic  marking 
coatings.  Zone  marking  coatings  are 
those  used  to  mark  surfaces  such  as 
parking  lots,  driveways,  sidewalks,  and 
airport  rimways;  they  are  generally 
appUed  by  small  commercial 
applicators.  In  contrast,  traffic  marking 
coatings  are  applied  to  streets  and 
highways  and  are  usually  applied  by 
large  contractors  or  State  Departments  of 
Transportation.  The  commenters  noted 
two  issues  associated  with  meeting  the 
150  g/1  content  limit  for  zone  marking 
coatings.  First,  the  150  g/1  content  limit 
could  only  be  met  with  waterbome 
coatings,  which  require  different 
application  equipment  than 
solventborne  coatings.  Small  applicators 
would  be  disproportionately  impacted 
by  the  cost  of  acquiring  the  new 
equipment  that  is  compatible  with 
waterbome  zone  marking  coatings. 
Secondly,  the  commenters  asserted  that 
waterbome  zone  marking  coatings  do 
not  dry  or  cure  properly  during  high 
humidity  or  low  temperatures, 
conditions  under  which  they  must 
sometimes  be  applied. 

After  consideration  of  these 
comments,  the  EPA  has  added  a 
separate  category  for  zone  marking 
coatings  and  has  established  the  VOC 
content  limit  at  450  g/1.  This  level 
allows  the  use  of  solventborne  coatings. 
However,  the  new  category  applies  only 
to  zone  marking  coatings  sold  in 
containers  of  5  gallons  or  less.  Available 
information  reveals  that  State 
Departments  of  Transportation  buy 
traffic  marking  coatings  in  larger  than  5 
gallon  containers.  Thus,  this  size 
restriction  should  limit  the  use  of  zone 
marking  coatings  to  applications  smaller 


than  those  of  general  traffic  marking 
coatings  intended  for  use  on  public 
roads  and  highways.  Zone  marking 
coatings  sold  in  larger  containers  fall 
within  the  traffic  marking  coatings 
category  and  are  subject  to  the  150  g/1 
limit.  Tlie  establishment  of  this  category 
allows  the  use  of  solventborne  coatings 
by  small  applicators  and  under  adverse 
drying  and  curing  conditions. 

Conversion  Varnishes 

Conversion  varnishes  are  specialty 
products  used  by  contractors  for  wood 
floor  finishing.  Under  the  proposed  mle, 
these  coatings  would  have  been  subject 
to  the  450  g/1  VOC  content  limit  for 
varnishes.  Commenters  argued  that 
conversion  varnishes  caimot  be 
reformulated  to  meet  the  450  g/1  level, 
and  that  they  have  unique  chemical 
formulation  and  performance 
specifications,  compared  to  other 
varnishes,  (i.e.,  appearance  and  proven 
durability).  Furthermore,  the 
commenters  noted  that  only  three 
companies  manufacture  conversion 
varnishes  and  that  they  market  them 
only  to  licensed  wood  flooring 
contractors,  thereby  implying  that  these 
are  specialty  coatings  deserving 
different  standards. 

In  response  to  these  comments,  the 
final  rule  includes  a  new  category  for 
conversion  varnishes  with  a  VOC 
content  limit  of  725  g/1.  Due  to  the 
chemical  make-up  of  these  products, 
manufacturers  reportedly  have  been 
unable  to  reformulate  to  meet  the  450 
g/1  level  for  varnishes.  The  EPA  believes 
5iat  the  category  comprises  a  well- 
defined  coating  technology  that  is 
limited,  due  to  its  chemical  formulation, 
to  the  applications  for  which  it  is 
intended.  Several  wood  flooring 
contractors'  comments  support  the 
performance  arguments  made  by  the 
manufacturers.  The  EPA  determined 
that  the  VOC  content  limit  of  725  g/1  is 
the  lowest  level  achievable  based  on 
analysis  of  currently  available  products. 

The  EPA  has  added  a  definition  for 
this  category  to  the  rule.  The  category 
definition  was  developed  fit>m 
information  provided  by  two  of  the 
manufacturers. 

Faux  Finishing/Glazing 

Under  the  proposed  rule,  faux 
finishing/glazing  coatings  were  subject 
to  the  VOC  content  limit  of  380  g/1  for 
nonflat  interior  coatings.  Faux  finishing/ 
glazing  coatings  include  waterbome 
acrylic  finishes  and  other  waterbome 
products  with  miscible  VOC  that  are 
designed  to  retard  drjdng  time.  One 
commenter  stated  that  these  products 
provide  open  time  required  for  wet-in- 
wet  techniques,  such  as  fiaux  wood 


grain,  faux  marble,  and  simulated  aging, 
which  require  the  finish  to  remain  wet 
for  an  extended  period  of  time. 

The  conunenter  stated  that,  based  on 
formulation  including  water,  the 
calculated  VOC  content  of  these 
coatings  can  range  up  to  340  g/1. 
However,  because  the  products  are 
waterbome,  the  VOC  "less  water" 
calculation  results  in  a  range  up  to  700 
g/1.  The  commenter  stated  that  the  VOC 
content  limit  for  a  similar  category 
(Japan/faux  finishing  coatings)  has  been 
proposed  by  California's  South  Coast 
Air  Quality  Management  District 
(SCAQMD)  at  700  g/1.  The  commenter 
stated  that,  to  date,  there  has  not  been 
an  identifiable  way  to  reformulate  these 
products  to  achieve  a  lower  VOC  while 
maintaining  the  characteristics  required 
for  acceptable  use. 

Upon  review  and  evaluation  of 
available  information,  the  EPA  has 
determined  that  creating  a  separate 
category  for  faux  finishing/glazing  with 
a  VOC  content  limit  of  700  g/1  is 
warranted.  According  to  the  commenter, 
there  are  no  competing  compliant 
products  on  the  market.  Etespite  2  years 
of  reported  reformulation  efforts,  this 
coating  cannot  meet  the  proposed  VOC 
content  limit  of  380  g/1  for  nonflat 
interior  coatings.  The  EPA  notes  that 
this  specialty  coating  category  is  low 
volume  and  that  the  foregone  VOC 
emission  reductions  that  may  result 
from  setting  a  higher  limit  for  this 
category  should  be  limited. 

Stain  Controllers 

Under  the  proposed  rule,  stain 
controllers  were  subject  to  the  VOC 
content  Umit  of  400g/l  for  sealers. 
"Stain  controllers"  (also  called  "wood 
conditioners"  or  "prestains")  are 
products  that  are  applied  to  soft  woods 
before  applying  a  stain  to  prevent 
uneven  penetration  or  blotching  of  the 
stain  by  filling  those  pores  where  excess 
penetration  would  occur.  One 
commenter  asserted  that  these  products 
caimot  achieve  the  400  g/1  level  for 
sealers.  According  to  the  commenter, 
after  3  years  of  reformulation  efforts, 
they  have  concluded  that  it  is 
technologically  infeasible  to  reformulate 
stain  controllers  to  the  proposed  400  g/ 
1  VOC  content  limit.  The  current  VOC 
content  of  the  commenter's  products  is 
714  g/1.  According  to  the  commenter. 
the  400  g/1  level  for  sealers  would  force 
a  very  high  solids  content,  which  would 
make  these  products  unfit  for  use  as 
prestains.  The  commenter  asserted  that, 
in  order  to  be  effective,  stain  controllers 
must  have  a  very  low  solids  content 
because  excessive  solids  will  overload 
the  texture  of  the  substrate  so  that  the 
wood  will  not  properly  accept  the  stain. 
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Water  cannot  be  added  to  these 
products  because  they  are  used  almost 
exclusively  to  treat  interior  fine  wood 
and  contact  with  water  would  produce 
an  undesirable  grain-raising  effect  in  the 
wood.  Stain  controllers  are  low-volume, 
specialized  products  that  are  important 
to  the  consumer  and  have  a  minimal 
effect  on  air  quality.  The  commenter 
asserted  that  about  97  percent  of  total 
sales  for  these  products  are  already 
exempt  under  the  small  container 
exemptions  in  regulated  areas. 

After  review  and  evaluation  of  these 
comments  and  follow-up  information 
provided  by  the  commenter,  the  EPA 
has  determined  that  a  new  category  for 
stain  controllers  with  a  VOC  content 
limit  of  720  g/1  is  warranted.  This  is  a 
specialized,  limited  use  product  that  is 
important  to  consumers,  and  the  EPA 
believes  that  the  additional  emissions 
from  this  low-volume  coating  would  be 
negligible.  According  to  the  commenter, 
reformulation  attempts  during  the  last  3 
years  have  been  unsuccessful,  and  the 
commenter  considers  it  technologically 
infeasible  to  reformulate  stain 
controllers  to  achieve  the  proposed  VOC 
content  limit  of  400  g/1  for  sealers  (the 
category  the  commenter's  coating  would 
be  subject  to  under  the  proposed  rule). 
According  to  the  commenter,  there  are 
competing  waterbased  products  meeting 
the  proposed  limit  on  the  market,  but 
there  are  performance  problems  with 
these  coatings.  The  EPA  believes  that 
this  is  an  example  of  a  low-volume, 
specialty  niche  coating  for  which  it  may 
not  be  cost-effective  for  the 
manufacturer  to  continue  reformulation 
attempts.  Therefore,  the  final  rule 
contains  a  separate  category  for  stain 
controllers. 

F.  Category  Overlap 

Many  commenters  expressed  concern 
about  the  VOC  content  limit  that  applies 
to  coatings  that  fall  into  more  than  one 
category.  The  proposed  rule  stated  that 
if  a  manufacturer  made  the 
representation  that  a  coating  was 
suitable  for  use  in  more  than  one 
category,  then  the  coating  must  comply 
with  the  VOC  limit  for  the  category  with 
the  most  restrictive  limit.  Commenters 
objected  that  a  coating  may  be 
"suitable"  for  many  uses,  even  though 
not  intended  by  the  manufacturer  for 
those  uses.  Coatings  could  potentially 
be  used  in  ways  for  which  they  were 
never  intended  and,  thus,  be  subject  to 
unduly  restrictive  VOC  content  limits. 

The  EPA  agrees  with  the  commenters 
and  has  reworded  the  provisions  as 
suggested  by  the  commenters.  In  the 
final  rule,  if  the  manufacturer  or 
importer  makes  any  representation  that 
indicates  that  the  coating  "meets  the 


definition"  of  more  than  one  coating 
category,  then  the  most  restrictive  limit 
applies.  The  EPA  has  removed  the 
phrase  "may  be  suitable  for  use"  from 
the  rule  so  that  the  manufacturer.or 
importer  is  not  responsible  to  meet  the 
limits  of  other  categories  if  consumers 
choose  to  use  them  for  purposes  not 
recommended  by  the  manufacturer  or 
importer.  However,  if  a  manufacturer  or 
importer  indicates  that  a  coating  may  be 
suitable  for  uses  like  coatings  in  other 
categories,  the  EPA  will  consider  this  a 
representation  that  requires  the  coating 
to  meet  the  most  restrictive  applicable 
limit.  Thus,  determination  of  the 
applicable  category  and  VOC  content 
limit  is  based  on  a  comparison  between 
the  technical  criteria  in  the  rule's 
definitions  and  the  coating 
manufacturer's  or  importer's 
representations. 

The  proposed  rule  also  included 
exceptions  for  seven  types  of  coatings  to 
the  requirement  that  the  most  restrictive 
limit  always  applies.  The  EPA 
recognizes  that  these  seven  coatings 
potentially  meet  the  definition  of  more 
than  one  category  of  coating,  but  cannot 
meet  the  more  restrictive  limit.  For 
these  exceptions,  the  rule  explicitly 
specifies  that  the  less  restrictive  limit 
applies.  Commenters  suggested 
additional  instances  of  overlap  that 
might  also  warrant  special  exceptions. 
After  considering  the  information 
presented  by  these  commenters,  the 
EPA  has  included  further  exceptions,  in 
addition  to  the  proposed  exceptions,  to 
the  most  restrictive  limit  provision.  The 
EPA  has  added  the  following 
exceptions:  (1)  anti-graffiti  coatings, 
high  temperature  coatings,  impacted 
immersion  coatings,  thermoplastic 
rubber  coatings  and  mastics,  repair  and 
maintenance  thermoplastic  coatings, 
pretreatment  wash  primers,  and  flow 
coatings  are  not  required  to  meet  the 
VOC  content  limit  for  industrial 
maintenance  coatings;  (2)  industrial 
maintenance  coatings  are  not  required 
to  meet  the  VOC  content  limit  for 
primers  and  undercoaters,  sealers,  or 
mastic  texture  coatings;  (3)  varnishes 
and  conversion  varnishes  used  as  floor 
coatings  are  not  required  to  meet  the 
VOC  content  limit  for  floor  coatings;  (4) 
sanding  sealers  are  not  required  to  meet 
the  VOC  content  limit  for  quick-dry 
sealers;  (5)  waterproofing  sealers  and 
treatment  coatings  are  not  required  to 
meet  the  VOC  content  limit  for  quick- 
dry  sealers;  (6)  quick-dry  primers, 
sealers,  and  undercoaters  are  not 
required  to  meet  the  VOC  content  limit 
for  primers  and  imdercoaters;  (7) 
nonferrous  ornamental  metal  lacquers 
and  surface  protectants  are  not  required 


to  meet  the  VOC  content  limit  for 
lacquers;  and  (8)  eintenna  coatings  are 
not  required  to  meet  the  VOC  content 
limit  for  industrial  maintenance 
coatings  or  primers.  These  exceptions 
are  discussed  more  fully  in  section 
2.2.3.14  of  the  Architectural  Coatings 
BID  (see  ADDRESSES  section  of  this 
preamble). 

G.  Low  Volume/Tonnage  Exemption 

In  the  preamble  to  the  proposed  rule, 
the  EPA  presented  the  concept  of  an 
exemption  for  coatings  produced  in  low 
volumes  and  requested  comment  on  this 
potential  provision.  The  EPA  described 
this  exemption  as  a  compliance  option 
under  which,  "any  manufacturer  or 
importer  may  request  an  exemption 
from  the  VOC  levels  in  table  1  of  this 
subpart  for  specialized  coating  products 
that  are  manufactured  or  imported  in 
quantities  less  than  a  specified  number 
of  gallons  per  year."  Twenty-one 
commenters  provided  comments  on  an 
exemption  for  coatings  produced  in  low 
volumes. 

In  general,  commenters  in  favor  of  the 
exemption  pointed  out  that  it  would 
mitigate  the  impact  of  the  rule  on  small 
manufacturers  for  which  costs  of 
reformulation  would  be  more 
significant,  and  would  prevent  the 
elimination  of  specialty  products  for 
niche  markets  that  could  not  easily  be 
reformulated.  Commenters  opposed  to 
the  concept  of  a  low-volume  exemption 
generally  argued  that  it  would  create  a 
loophole  allowing  continued 
manufacture  of  noncompliant  coatings 
and  that  in  the  aggregate  such  emissions 
would  be  significant. 

The  EPA  considered  these  comments 
and  concluded  that  some  type  of 
exemption  is  needed  to  help  ensure  the 
continued  availability  of  niche 
products,  to  mitigate  potential  impacts 
on  small  manufacturers,  and  to  enhance 
the  economic  feasibility  of  the  rule.  The 
exemption  in  the  final  rule  is  based  on 
VOC  tonnage  rather  than  on  production 
volume,  the  concept  presented  at 
proposal.  This  approach  continues  to 
accommodate  the  needs  of  small 
manufacturers,  niche  markets,  and 
specialty  products,  as  did  the  proposed 
low-volume  exemptions,  but  it  more 
effectively  limits  the  VOC  emissions 
resulting  from  the  exemption  in 
response  to  comments  received  on  the 
proposal. 

Under  the  tormage  exemption,  each 
manufacturer  can  exempt  a  volume  of 
coatings  that  contains  no  more  than  a 
specified  total  mass  of  VOC  for  all 
coatings  included  in  the  exemption  (see 
table  2  in  section  n.B,  Summary  of 
Standards).  The  EPA  has  designed  the 
tonnage  limits  to  exempt  no  more  than 
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1.5  to  2  percent  of  the  total  expected 
emission  reductions  frtim  all 
architectural  coatings.  In  addition,  the 
EPA  has  structured  the  tonnage 
exemption  to  decrease  over  time, 
thereby  decreasing  the  aggregate  VOC 
emissions  in  a  staggered  fashion  to 
provide  additional  compliance 
flexibility.  The  EPA  believes  that  it  is 
appropriate  to  provide  the  exemption  in 
this  manner  for  the  dual  purpose  of 
preserving  niche  products  and  of 
providing  greater  initial  assistance  to 
manufacturers  as  they  reformulate  their 
products.  The  EPA  believes  that  limiting 
the  exemption  in  this  fashion  will 
address  the  concerns  of  commenters 
who  viewed  the  low-volume  exemption 
as  a  potential  loophole  that  would  allow 
significant  aggregate  excess  VOC 
emissions.  The  K'A  expects  that  the  9 


Mg/yr  (10  tpy)  exemption  that  goes  into 
effect  in  the  third  year  will  help  to 
preserve  niche  products  and  to  provide 
adequate  flexibility  for  unforeseen 
future  needs  while  effectively  limiting 
emissions  due  to  the  exemption.  In 
addition,  the  EPA  expects  that  the 
initial  tonnage  exemption  of  23  Mg  (25 
tons)  for  the  time  period  from 
September  13, 1999  through  December 
31,  2000,  will  allow  manufacttirers  to 
exempt  one  to  three  27,000  liter  (7,100 
gallon)  product  lines,  depending  on  the 
VOC  content,  thereby  meeting  the 
functional  intent  of  the  originally 
proposed  low-volume  exemption. 

The  rule  provides  that  the 
manufacturer  or  importer  will  calculate 
emissions  from  exempt  coatings  by 
multiplying  the  total  sales  volume  in 
liters  by  the  "in  the  can"  VOC  content 


of  the  coating  in  grams  of  VOC  per  liter 
of  coating,  including  any  water  or 
exempt  compounds.  The  "in  the  can" 
VOC  content  must  include 
consideration  of  the  maximum  thinning 
recommended  by  the  manufacturer.  The 
manu£acturer  or  importer  may  exempt 
any  combination  of  different  coatings  as 
long  as  the  total  VOC  toniuge  from 
these  coatings  does  not  exceed  the  limit 
for  the  tonnage  exemption.  In  addition, 
the  manufacturer  or  importer  may 
choose  to  combine  the  exceedance  fee 
provision  and  the  VOC  tonnage 
exemption  for  one  or  more  coatings. 

For  example,  under  this  exemption,  in 
the  time  period  from  September  13, 
1999  through  December  31.  2000.  a 
,  manufacturer  could  exempt  38,300  liters 
(10,000  gallons)  of  a  600  ^1  (5  pounds 
per  gallon  (Ib/gal)|  coating. 


'600  g  VOC    ^„^^A    IxlO'g     ^,       ,„^ 
^ x38300l|+ ^  =  23mgVOC 


1 


mg 


Alternatively,  a  manufacttuer  could 
exempt  18,939  liters  (5.000  gallons)  of 
an  800  g/1  (6.67  lb/gal)  coating  plus 


13.731  liters  (3,625  gallons)  of  a  550  g/ 
1  (4.58  lb/gal)  coating. 


ffgOOgVOC    .„„,„.^    Z' 550 g VOC    ,,,,..'\1    lxlO*g     ^,       ,„^ 
I xl8,939 1  +1 2 xl3,73i  1 1  + ^  =  23  mg  VOC 


This  exemption  diffos  from  the  low- 
volume  exemption  in  the  proposal 
preamble  in  three  ways.  First,  the 
exemption  is  on  a  "per  manufacturer" 
basis  rather  than  a  "per  product"  basis. 
This  change  was  necessary  due  to  the 
difficulty  in  defining  a  "product"  and 
the  potential  for  abuse  in  designating 
products  for  exemption.  Second,  the 
exemption  level  is  based  on  megagrams 
of  VCiC  rather  than  liters  of  coating. 
Using  VOC  tonnage  as  the  basis  for  the 
exemption  places  an  upper  bound  on 
the  emission  reductions  that  are  lost 
through  this  exemption  while  still 
accommodating  the  needs  for  which  it 
was  intended.  Third,  the  total  quantity 
of  the  exemption  reduces  over  time,  llie 
EPA  intends  for  the  ratcheting  down  of 
the  toimage  exemption  over  time  to 
encourage  regulated  entities  using  the 
exemption  to  continue  to  reduce  the 
VOC  content  of  their  coatings. 

The  EPA  has  concluded  that  the 
exemption,  as  structured  in  the  final 
rule,  provides  benefits  in  terms  of 
flexibility,  mitigation  of  impacts  for 
small  manufacturers,  and  continuation 
of  specialized  niche  products  that 
justify  the  EPA  in  foregoing  the  small 
percentage  of  overall  potential  VOC 


reduction  lost  through  the  exemption. 
Furthermore,  the  EPA  has  concluded 
that  the  creation  of  the  tonnage 
exemption  is  consistent  with  the  EPA's 
explicit  discretion  and  authority  to 
create  the  appropriate  system  or  systems 
of  regulation  in  accordance  with  section 
183(e)(4)  of  the  Act. 

H.  Compliance  Variance  Provisions 

In  the  proposed  rule,  the  EPA 
included  a  variance  provision  allowing 
manufacturers  and  importers  of 
architectural  coatings  to  obtain 
additional  time  to  comply.  To  obtain  a 
variance,  applicants  would  have  had  to 
-demonstrate  that,  for  reasons  beyond 
their  reasonable  control,  they  could  not 
comply  with  the  requirements  of  the 
rule,  llie  EPA  envisioned  the  proposed 
variance  provision  as  a  benefit  primarily 
for  small  businesses  that  might  need 
extra  time  to  develop  new  technologies. 

Several  commenters  addressed  the 
variance  provisions.  Those  who 
supported  the  provisions  noted  that  a 
variance  would  provide  the  needed 
extra  time  to  come  into  compliance. 
Those  opposed  to  the  variance  generally 
argued  Uiat  it  was  not  sufficiently 
protective  of  the  environment.  In 


addition,  even  the  commenters  in  favor 
of  the  variance  provision  stated  that  the 
requirements  for  applying  for  a  variance 
were  too  burdensome,  and  that  small 
businesses  would  be  particularly 
impacted  by  the  burden  associated  with 
the  application  process.  Many  of  these 
commenters  stated  that  exceedance  fee 
provisions  are  a  more  effective  way  to 
accommodatelhe  need  for  compliance 
flexibility  yet  still  encourage  reductions 
of  VOC  emissions. 

Based  upon  the  comments  received, 
the  EPA  has  not  included  the  variance 
provision  in  the  final  rule.  It  is  evident 
to  the  EPA  that  a  variance  process  may 
not  provide  the  intended  compUance 
flexibility,  especially  for  small 
manufacturers.  Even  though  the  EPA 
intended  the  proposed  variance 
requirements  to  be  the  minimum 
necessary  to  justify  and  approve  a 
coating  variance,  die  EPA  recognizes 
that  the  requirements  may  have  been 
burdensome,  particularly  for  small 
manufacturers  with  limited  or  no 
regulatory  compUance  staff.  It  is  also 
possible  that  the  variance  provision 
could  create  an  imeven  playing  field 
because  small  businesses  would  not 
have  the  resources  needed  to  pursue 
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this  option,  thereby  putting  small 
businesses  at  a  disadvantage  compared 
to  large  businesses. 

Moreover,  with  the  tonnage 
exemption  and  exceedance  fee 
provisions  included  in  the  final  rule,  the 
EPA  has  concluded  that  a  compliance 
date  variance  is  not  necessary.  The  EPA 
believes  that  these  alternative 
provisions  provide  even  greater 
flexibility  than  the  variance  provision 
and  are  less  burdensome  to  regulated 
entities.  Both  of  these  compUance 
options  are  automatically  available  to  all 
regulated  entities  and,  therefore,  do  not 
involve  complex  application  and 
approval  processes.  These  compliance 
options  require  only  the  limited 
recordkeeping  and  reporting  necessary 
for  the  EPA  to  ensure  compliance. 

The  EPA  anticipates  that  regulated 
entities  will  use  the  toimage  exemption 
for  low-volimie  products  that  require  2 
to  3  years  to  reformulate,  or  for 
extremely  low-voliune  products  that 
cannot  be  reformulated  in  the 
foreseeable  future.  The  exceedance  fee 
option,  described  more  fully  below,  is 
also  designed  to  give  manufacturers 
additional  time  to  develop  lower  VOC 
technologies,  which  are  already  used  for 
similar  coatings  by  other  manufactiu'ers, 
where  necessary.  This  compliance 
option  allows  regulated  entities  to 
continue  to  sell  coatings  that  exceed  the 
VOC  content  limits,  provided  that  they 
pay  an  exceedance  fee. 

Need  for  Long-term,  Universal  Variance 
Procedure 

Several  commenters,  including  a 
national  trade  association, 
recommended  a  provision  in  the  rule  for 
a  long-term  variance  procedure  for  new 
products.  The  commenters  expressed 
concern  that  new  and  innovative 
products  may  not  fit  into  the  coating 
categories  that  define  particular  coating 
technologies,  and  will  therefore,  by 
default,  be  subject  to  the  VOC  content 
limits  for  the  general  flat  or  nonflat 
categories.  Since  the  VOC  content  limits 
for  these  default  categories  are  among 
the  most  stringent,  the  commenters 
suggested  provisions  that  would  allow 
manufacturers  up  to  5  years  to  develop 
and  commercialize  iimovative  coating 
technologies  under  an  extended 
variance.  The  commenters  argued  that  a 
long-term  variance  would  protect 
manufacturers  who  operate  mainly  in 
unique  or  niche  markets  and  whose 
access  to  newer  technologies  may  be 
limited. 

The  EPA  has  determined  that  such  a 
variance  procedure  is  not  warranted, 
given  the  other  provisions  in  the  final 
architectural  coatings  rule.  The  EPA  has 
included  compfiance  provisions  in  the 


final  rule  that  it  believes  will  allow  for 
the  development  of  new  technology. 
The  tonnage  exemption  and  exceedance 
fee  option  in  the  final  rule  create  such 
additional  compliance  flexibility.  In  the 
event  that  coatings  manufactiirers  in  the 
future  develop  specialized  categories  of 
coatings  for  uses  not  now  foreseeable, 
they  could  notify  the  EPA  if  they  believe 
a  new  coating  category  is  needed.  The 
EPA  could  then  assess  the 
appropriateness  of  such  a  category. 

/.  Exceedance  Fee  Option 

The  EPA  received  a  total  of  27 
comments  on  the  exceedance  fee 
provision  presented  in  the  proposal 
preamble.  About  half  of  the  commenters 
^pported  this  option  and  half  opposed 
it.  Under  this  provision,  manufacturers 
and  importers  have  the  option  of  paying 
a  fee,  based  on  the  extent  to  which  a 
coating's  VOC  content  exceeds  the 
applicable  VOC  content  limit  instead  of 
meeting  the  limit  listed  in  table  1  of  this 
subpart.  The  fee  is  calculated  by:  (1) 
determining  the  difference  between  the 
coating's  actual  VOC  content  and  the 
allowed  VOC  content  (in  grams  of  VOC 
per  liter  of  coating),  (2)  multiplying  this 
difi^erence  by  the  fee  rate  of  $0.0028  per 
gram  of  excess  VOC  per  Uter  of  coating, 
and  (3)  multiplying  the  resulting 
product  by  the  volume  of  the  coating 
manufactured  or  imported  during  the 
reporting  period.  The  resulting  dollar 
amount  is  owed  by  the  manufacturer  or 
importer  as  a  fee.  After  careful 
evaluation  of  all  of  the  comments  and 
discussions  with  the  Small  Business 
Administration,  the  Administrator  has 
decided  to  include  this  compliance 
option  in  the  final  rule  for  several 
reasons.  First,  the  exceedance  fee 
provision  will  provide  transition  time 
over  and  above  the  tonnage  exemption 
provision  for  those  manufacturers  that 
may  need  additional  time  to  obtain  or 
develop  lower  VOC  technologies.  The 
exceedance  fee  provision  is  significantly 
less  burdensome  than  the  proposed 
compliance  variance  provision,  which 
the  EPA  has  not  retained  in  the  final 
rule  (see  discussion  in  section  V.H  of 
this  preamble).  Second,  the  exceedance 
fee  provides  long-term  flexibility  and  a 
less  costly  compliance  option  for 
manufacturers  who  sell  very  low 
volume,  specialty  coatings  where  the 
cost  of  reformulation  may  be  prohibitive 
compared  to  the  potential  profit  on  low 
volume  products.  Thus,  these  important 
specialty  products  will  continue  to  be 
available  to  consimiers.  Third,  contrary 
to  some  comments  received,  the  EPA 
believes  that  the  higher  costs  resulting 
from  the  exceedance  fees  can  encourage 
the  development  of  innovative 
technology,  such  as  high-performance 


products  with  lower  VOC  content,  thus 
reducing  VOC  content  to  the  limits  in 
table  1  for  many  coatings. 

With  regard  to  some  commenters' 
concerns  about  enforcement  of  the 
exceedance  fee,  the  recordkeeping  and 
reporting  requirements  in  the  rule  will 
ensure  compliance  with  this  option.  The 
final  rule  requires  manufacturers  and 
importers  to  maintain  records  and 
submit  annual  reports  to  the  EPA  if  they 
wish  to  exercise  their  option  to  use  the 
exceedance  fee.  Any  violations  of  the 
recordkeeping  and  repKjrting  or  any 
other  requirements  of  the  rule  could 
result  in  enforcement  actions  and  the 
possibiUty  of  penalties. 

There  were  various  questions  and 
opinions  from  several  commenters 
regarding  the  level  of  the  fee.  The  EPA 
considered  several  factors  in  setting  the 
fee  level.  Specifically,  the  EPA  has  set 
the  fee  level  so  that  it  would  not  be 
advantageous  for  most  manufactiirers 
and  importers  merely  to  opt  for  the  fee 
in  lieu  of  reformulating  large  voliune 
products,  which  generate  a 
disproportionately  large  share  of 
emissions.  At  the  same  time,  the  EPA 
has  sought  to  set  the  fee  at  a  level  that 
will  provide  flexibility  for  producers  of 
small  voliune  or  specialty  products  to 
keep  products  on  the  market.  Clearly, 
these  are  competing  considerations,  but 
they  are  not  mutually  exclusive.  In  fact, 
the  ElA  conducted  by  the  EPA  suggests 
that  manufacturers  of  a  large  number  of 
coatings  may  opt  for  the  fee  (as  a  lower- 
cost  compUance  option  to  reformulation 
or  product  withdrawal).  However,  the 
total  sales  volumes  of  these  products  are 
uniformly  small  and,  thus,  their 
contribution  to  total  market  output  (and 
emission  reductions)  is  relatively  small. 
The  fee  level  also  provides  incentive  for 
fee-paying  firms  to  reduce  VOC  content 
on  the  margin,  as  this  will  reduce  the 
amoimt  of  fee  they  must  pay.  The  EPA 
has  concluded  that  imposition  of  the  fee 
is  an  appropriate  mechanism  to 
encourage  development  of  lower- VOC 
content  products  while  at  the  same  time 
preserving  specialty  niche  products  and 
mitigating  the  impact  on  small  regulated 
entities.  The  level  of  the  fee  reflects  the 
EPA's  attempt  to  balance  the  intent  to 
encoiu-age  reformulation  without 
mandating  that  products  be  priced  out 
of  the  market.  The  EPA  believes  that 
this  is  consistent  with  its  authority  to 
use  economic  incentives  as  part  of  the 
system  of  regulation  as  contemplated  by 
section  183(e)(4)  of  the  Act. 

/.  Labeling,  Recordkeeping,  and 
Reporting 

A  nimiber  of  commenters  requested 
more  flexible  labeling  requirements  to 
reduce  the  compliance  burden.  After 
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consideration  of  these  comments,  the 
EPA  has  determined  that  several 
labeling  requirements  can  be  adjusted  to 
provide  more  flexibility  without 
adversely  affecting  their  usefulness. 
First,  the  EPA  has  provided  greater 
flexibility  by  allowing  the  date  of 
manufacture  or  date  code  to  appear 
either  on  the  bottom  of  cans  or  on  the 
labels  or  lids.  Second,  the  EPA  has 
clarified  the  VOC  content  labeling 
requirement.  These  provisions  allow 
manufacturers  two  options;  they  may 
label  the  coating  with  either:  (1)  the 
VOC  content  of  the  coating,  including 
recommended  thinning  and  considering 
fluctuations  in  VOC  content  that  may 
occur  in  the  manufacturing  process,  or 
(2)  the  applicable  VOC  content  limit  for 
the  type  coating  as  listed  in  table  1  of 
the  rule.  The  second  option  is  allowed 
only  if  the  VOC  content  of  the  coating 
does  not  exceed  the  applicable  VOC 
content  limit  (i.e.,  it  is  not  available  for 
coatings  complying  by  exercise  of  the 
exceedance  fee  or  tonnage  exemption 
provisions).  Third,  the  final  rule 
includes  a  more  flexible  labeling 
requirement  for  industrial  maintenance 
coatings.  Manufacturers  may  choose 
from  the  following  phrases  for  labeling 
industrial  maintenance  coatings: 

(1)  For  industrial  use  only; 

(2)  For  professional  use  only; 

(3)  Not  for  residential  use; 

(4)  Not  intended  for  residential  use;  or 

(5)  This  product  is  intended  for  use 
imder  the  following  condition(s):  (list  of 
each  condition  fi-om  the  definition  of 
industrial  maintenance  coating  that 
applies.) 

■The  proposal  preamble  requested 
comment  on  the  inclusion  of  labeUng 
requirements  for  coating  coverage 
information  and  an  educational 
statement  about  the  role  of  VOC 
emissions  fi'om  coatings  in  ozone 
formation.  Based  on  comments  received 
concerning  coverage  information,  the 
EPA  determined  that  coating  coverage  is 
so  variable,  depending  on  the  coating 
and  the  substrate  being  coated,  that  the 
information  would  be  of  minimal 
benefit.  Upon  consideration  of 
comments  regarding  the  educational 
statement,  the  EPA  concluded  that  an 
outreach  program  would  just  as 
effectively  educate  consumers  on  the 
role  of  VOC  emissions  in  the  formation 
of  ozone  and  on  the  reasons  why 
groimd-level  ozone  is  undesirable. 
Thus,  the  final  rule  does  not  require  the 
proposed  coverage  information  and 
educational  statements. 

K.  Determination  of  Volatile  Organic 
Compound  Content 

Four  commenters  expressed  concern 
that  Method  24  (40  CFR  part  60, 


appendix  A)  would  not  provide  reliable 
results  in  certain  circumstances,  such  as 
for  waterbome  coatings,  and  requested 
that  the  EPA  allow  the  use  of  alternative 
tests  in  lieu  of  Method  24.  The  requests 
included  methods  to  test  for  acetone 
content,  acid  content,  water  content, 
and  for  testing  coatings  that  cure  via 
chemical  reactions  that  are  quenched  by 
the  dilution  solvent  used  in  Method  24. 
Two  commenters  also  requested  that  the 
EPA  accept  compliance  demonstrations 
based  on  theoretical  formula 
calculations  or  formula  batch  card 
loading  information  and  documentation. 

The  EPA  believes  that  Method  24 
provides  consistent,  reUable  results 
when  determining  the  VOC  content  of 
architectural  coatings.  Specifically 
regarding  concerns  about  Method  24 's 
reliability  for  determining  the  VOC 
content  of  waterbome  coatings,  the  EPA 
believes  that  Method  24  is  the  best 
currently  available  compliance  method 
for  low- VOC  solvent  content  (high  water 
content  or  waterbome)  coatings.  For 
waterbome  coatings,  VOC  content  is 
determined  indirectly  using  methods 
that  determine  nonvolatile  matter 
content  and  water  content.  The  VOC 
content  is  assumed  to  be  what  is 
unaccounted  for  by  these  two  fi-actions. 
The  EPA  acknowledges  that  the 
inherent  imprecision  of  indirectly 
determining  the  VOC  content  of  such 
coatings  by  this  method  necessitates  an 
adjustment  of  the  analytical  results. 
Such  adjustments  must  be  based  on 
confidence  limits  calculated  fi-om  the 
precision  statement  established  for 
Method  24.  The  precision  adjustment 
procedure  is  incorporated  in  Method  24. 
Therefore,  the  final  mle  specifies  that 
Method  24  is  to  be  used  for  determining 
the  VOC  content  of  coatings  subject  to 
the  rule.  However,  in  response  to 
comments  received  and  consistent  with 
other  coating  regulations  established  by 
the  EPA  in  the  past,  the  final  rule  does 
provide  that  other  means  may  be  used 
to  determine  VOC  content. 
Nevertheless,  the  rule  also  provides  that 
the  Administrator  may  request  at  any 
time  that  the  coating  manufacturer  or 
importer  conduct  a  Method  24  test  for 
the  purpose  of  demonstrating 
compliance  with  the  rule.  If  there  are 
any  inconsistencies  between  Method  24 
test  results  and  other  means  of 
determining  VOC  content,  the  Method 
24  results  will  govern.  The  rule  also 
provides  an  option  for  the 
Administrator  to  approve,  on  a  case-by- 
case  basis,  alternative  methods  of 
determining  the  VOC  content  of 
coatings  if  they  are  demonstrated  to  the 
Administrator's  satisfaction  to  provide 
results  satisfactory  for  determining 


compliance.  Such  alternative  methods 
could  include  procedures  for  testing  for 
acetone,  acid  content,  and  water 
content,  procedures  for  coatings  that  are 
chemically-cured,  and  procedures  for 
using  formulations  and  batch  processing 
data  for  adjusting  or  determining  VOC 
content. 

L  Compliance  Date 

At  proposal,  the  EPA  requested 
comment  on  the  appropriate  compliance 
deadUne  for  the  rule.  Commenters 
expressed  a  range  of  opinions  regarding 
the  appropriate  compliance  date. 
Commenters  who  supported  a 
compliance  period  of  up  to  12  months 
stated  that  this  amount  of  time  was 
necessary  to  adjust  formulations,  reprint 
labels,  adjust  inventories,  use  up 
existing  label  stock,  and  conduct 
research  and  development.  Some 
conunenters  stated  that  the  compliance 
period  should  be  greater  than  1  year  to 
allow  adequate  time  for  developing, 
performance  testing,  and  marketing  new 
products.  Some  State  Agencies 
requested  no  further  delay  in  the 
compliance  date,  since  States  are 
depending  upon  the  architectural 
coatings  rule  for  VOC  reduction  credif~" 
under  their  SIP.  The  latter  commenters 
stated  that  extending  the  compliance 
date  would  have  an  adverse  impact  on 
the  environment,  would  lead  to 
additional  State  regulations,  and  is 
unnecessary  given  the  current  state  of 
technology. 

The  EPA  supports  making  the 
architectural  coatings  mle  effective  and 
applicable  as  quickly  as  possible,  but  in 
a  time  frame  within  which  regulated 
entities  may  reasonably  comply.  The 
EPA  believes  that  the  12-month 
compliance  period  in  the  final  rule 
allows  the  industry  appropriate  time  to 
achieve  compUance  with  the  rule.  The 
EPA  believes  that  coating  technologies 
currently  exist  to  meet  all  of  the  rule's 
VOC  content  limits.  In  limited  cases 
where  manufacturers  or  importers  need 
additional  time  to  comply,  the  toimage 
exemption  and  the  exceedance  fee 
option  already  provide  additional 
compUance  flexibiUty  and  offset  any 
need  for  additional  compUance  time. 

At  proposal,  the  EPA  requested 
comment  on  whether  the  final  rule 
shbuld  include  a  compliance  extension 
for  small  manufacturers.  Three-quarters 
of  the  commenters  providing  comments 
on  this  provision  were  against  special 
treatment  for  small  manufacturers.  After 
careful  evaluation  of  the  comments,  the 
EPA  has  decided  not  to  include  a 
compliance  extension  specifically 
restricted  to  small  manufacturers. 
Instead,  the  EPA  has  extended  the 
compUance  period  for  all  manufacturers 
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and  importers  to  12  months.  The  EPA 
has  concluded  that  the  infonnation 
provided  by  commenters  demonstrates 
that  the  12-month  compUance  period 
allows  adequate  time  for  all  regulated 
entities  to  comply.  The  EPA  believes 
that  other  mechanisms  such  as  the 
tonnage  exemption  and  the  exceedance 
fee  will  also  help  alleviate  concerns 
regarding  the  compliance  period  for 
small  entities. 

M.  Cost/Economic  Impacts 

At  proposal,  the  EPA  solicited 
comment  regarding  the  size  and  nature 
of  reformulation  costs  to  gauge  the 
reasonableness  of  the  estimate  used  in 
the  EPA's  EIA.  The  estimate  the  EPA 
used  at  proposal  ($250,000  per  product 
reformulation)  was  based  on  an  estimate 
presented  to  the  Regulatory  Negotiation 
Committee  in  1993  (Docket*  II-E-52). 
The  EPA  received  several  public  , 
comments  in  response  to  this  request 
and  categorized  the  estimates  provided 
based  on  the  following  dimensions: 
technical  staff  training,  prioritization  of 
products  needing  reformulation,  survey 
of  available  materials,  reformulation  to 
desired  properties,  performance  tests, 
field  tests,  marketing  costs,  production 
costs  (labels),  sales  training,  and 
executive  expenses.  Eleven  of  the 
comments  received  provided 
^  comparable  information  for  gauging 
'  reformulation  costs  per  product.  Other 
comments  provided  less  complete 
information  that  the  EPA  has  taken  into 
accoimt,  but  did  not  include  the  specific 
information  necessary  to  assess  the 
reasonableness  of  the  EPA's  estimate. 
The  EPA  combined  the  estimates  from 
these  eleven  comments  with  the  original 
cost  estimate  and  found  that 
reformulation  cost  per  product  ranged 
in  value  from  $576  to  $272,000  (1991 
dollars),  with  a  mean  value  of 
approximately  $87,000.  This  gives  an 
indication  that  the  EPA's  estimate  at 
proposal  significantly  overstated  the 
average  cost  to  reformulate  a  product. 
Because  the  mean  value  from  these 
comments  represents  a  wide  variety  of 
conditions  for  reformulation  (in 
comparison  to  the  one  scenario 
described  to  the  Regulatory  Negotiation 
Committee),  the  EPA  revised  the  EIA 
using  $87,000  as  the  average  cost  to 
reformulate  a  product.  Appendix  B  of 
the  EIA  and  the  architectural  coatings 
BID  provides  a  full  discussion  of  the 
review  of  these  cost  estimates. 

Several  commenters  indicated  that 
they  thought  that  the  estimate  of  total 
social  cost  was  too  low  because  the  EPA 
imderestimated  or  omitted  several  cost 
factors.  Some  of  the  factors  cited  by 
commenters  that  costs  are 
imderestimated  are  listed  below: 


(1)  The  estimate  did  not  consider 
every  reformulation  such  as  the 
recalibraUon  and  reformulation  of  every 
color  in  a  tint  base  system  when  the 
base  is  reformulated, 

(2)  The  survey  used  to  estimate  costs 
excluded  400  small  paint  manufacturing 
companies. 

(3)  Only  the  costs  of  laboratory 
personnel  are  included  in  the  estimate, 

(4)  The  estimate  did  not  consider  the 
cost  of  foregone  new  product 
development  when  expending  scarce 
technical  efi^ort  to  reformulate  existing 
products,  and 

(5)  Aggregation  of  50  product 
categories  into  13  metrket  segments 
reduces  the  impact  presented. 

Commenters  also  cited  several  cost 
categories  that  potentially  were  omitted 
from  the  total  cost  estimate,  including: 

(6)  Costs  for  preparing  product 
Uterature,  including  material  safety  data 
sheets,  sales  aids,  color  brochures,  and 
technical  data  bulletins; 

(7)  Costs  for  manufacturer  education; 

(8)  Costs  to  consumers  fi-om  increased 
surface  preparation,  application,  and 
drying  time; 

(9)  Costs  associated  with  warranty 
claims  and  complaints  about  poor 
performance  of  compliant  coatings; 

(10)  Litigation  costs  due  to  increased 
safety  hazfu'ds  fi-om  using  acetone 
formulations; 

(11)  Increased  costs  to  retailers, 
contractors,  and  other  consumers; 

(12)  Additional  job  losses  in  the  paint 
industry  and  the  socioeconomic  impact 
on  low  income  workers;  and 

(13)  Impacts  of  product  bans  on  the 
nation. 

Two  of  these  commenters  (a 
manufactiu^r  and  its  legal  coimsel) 
stated  that  if  the  EPA  included  all  cost 
factors  in  the  total  cost  estimate,  then 
the  impacts  of  the  rule  would  exceed 
$100  million  and  would  necessitate 
additional  analyses  under  Executive 
Order  12866  and  the  Unfunded 
Mandates  Reform  Act.  Some 
commenters  also  believed  that  the 
method  of  calculating  the  national  cost 
was  flawed  in  that  costs  are  calculated 
on  an  annuaUzed  basis.  A  commenter 
also  stated  that  expressing  the  cost  in 
1991  dollars  did  not  represent  real  costs 
today  and  that  assuming  an  interest  rate 
of  7  percent  was  not  a  valid  assumption 
for  small  businesses. 

The  EPA  has  carefully  considered  the 
comments  regarding  the  economic 
impact  of  the  rule,  especially  in  light  of 
the  EPA's  overestimate  of  the  costs  of 
reformulation  in  the  proposal.  The  EPA 
beheves  the  total  social  cost  estimate 
provided  at  proposal  was  significantly 
above  the  actual  cost  of  the  regulation 
because  of  several  conservative 


asstmiptions  that  were  adopted  in  the 
analysis,  and  the  evidence  that  the  per- 
product  reformulation  cost  was  nearly 
three  times  greater  than  the  average 
estimate  obtained  by  public  comments. 

The  method  of  calculating  national 
cost  for  the  final  rule  adheres  to  the  EPA 
policy  and  Office  of  Management  and 
Budget  (OMB)  guidance  (0MB  Qrcular 
A-94).  It  is  a  well-established  tenet  of 
benefit-cost  analysis  and  cost- 
effectiveness  emalysis  that  benefits  and 
costs  need  to  be  placed  on  a  time- 
consistent  basis  for  direct  comparison. 
Therefore,  the  costs  of  the  action  must 
be  computed  on  an  annualized  basis 
through  discoimting  to  be  time 
consistent  with  the  annual  stream  of 
emission  reductions  achieved.  For  the 
architectural  coatings  rule,  the  costs  of 
reformulation  and  its  VOC  reduction 
benefits  occur  in  different  time  periods. 
The  reformulation  of  current 
noncompliant  products  is  a  "one-time 
event,"  but  the  emission  reductions  of 
the  new  formula  and  the  knowledge 
gained  from  developing  the 
reformulation  continue  over  the  life  of 
the  product,  which  is  an  infinite  period 
of  time  imless  the  product  is 
permanently  removed  fi-om  the  market. 
In  other  words,  once  a  formulation  is 
developed  to  comply  with  the 
regulation,  manufacturers  wall  have 
some  knowledge  to  carry  forward  to  all 
future  modifications  of  the  product  (i.e.. 
if  they  adjust  the  formula  to  improve 
certain  attributes  or  characteristics  of 
the  product).  However,  the  EPA 
recognizes  that  a  case  can  be  made  for 
treating  each  product  formula  as  having 
a  finite  service  life,  requiring  periodic 
reformulation.  Under  this  alternative 
assumption,  the  regulation  is  viewed  as 
accelerating  each  product's  next  round 
of  reformulation,  an  event  that  would 
have  occurred  anyway.  For  example',  if 
a  product  is  usually  reformulated  every 
8  years,  the  rule's  implementation  may 
cause  a  manufacturer  to  investigate  the 
reformulation  4  years  earlier,  thus 
accelerating  the  reformulation  schedule 
for  all  future  years.  In  response  to  this 
issue,  the  EIA  for  the  final  rule  presents 
a  calculation  of  annualized  costs  for 
both  a  finite  and  an  infinite  product  hfe. 
Because  the  finite  product  Ufe  results  in 
a  higher  annualized  value,  the  EPA  uses 
this  estimate  for  the  economic  analysis 
of  the  final  rule  to  produce  a 
conservative  estimate  of  impacts 
associated  with  the  rule. 

Also,  because  the  survey  of 
architectural  coating  producers  was 
conducted  in  1992  wdth  information  on 
products  through  the  end  of  1991.  the 
EPA  has  set  1991  as  the  baseline  year  for 
the  analysis.  All  market  data  are  in  1991 
dollais,  and  so  for  the  purpose  of 
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modeling,  the  costs  are  expressed  in 
1991  dollars.  However,  in  response  to 
comments,  values  for  the  final  rule  are 
expressed  in  both  1991  (the  base  year  of 
analysis)  and  1996  dollars.  The  EPA's 
conclusions  regarding  the  impacts  of  the 
final  rule  are  the  same,  whether 
expressed  in  1991  or  1996  dollars. 

In  addition,  OMB  (OMB  Circular  A- 
94)  stipulates  that  the  discount  rate  used 
for  economic  analyses  of  Federal 
regulations  is  7  percent.  This  is  based 
on  an  assessment  of  a  wide  range  of 
private  and  public  investment  returns. 
The  7-percent  rate  is  a  real  discoimt  rate 
(adjusting  out  inflation).  In  contrast,  the 
market  interest  rates  paid  by  firms  are 
in  nominal  terms  (i.e.,  they  include  a 
component  for  inflation).  If  inflation  is 
3  percent,  then  a  real  rate  of  7  percent 
is  equivalent  to  a  nominal  rate  of  10 
percent.  All  dollar  values  in  the 
economic  analysis  are  expressed  in  real 
terms,  thus  the  discoimt  rate  used  is  a 
real  discount  rate. 

Using  the  stated  method  for 
calculating  the  per-product  costs  of 
reformulation,  Uie  EPA  conducted  an  in- 
depth  analysis  of  national  cost  and 
economic  impact  to  support  both  the 
proposed  and  final  rules.  More 
specifically,  the  estimate  of  net  social 
cost  is  based  on  the  average  cost  to 
reformulate  products  that  exceed  the 
limits  set  by  the  standard.  These  costs 
are  applied  to  specific  products 
identified  by  the  survey.  For  these 
products,  costs  are  applied  to  two-thirds 
of  the  population  of  non-compliant 
products  because  one-third  of  these 
products  are  similar  enough  in 
characteristics  to  other  "over-the-limit" 
products  that  a  separate  reformulation 
effort  is  not  likely  to  be  necessary. 
Although  the  survey  was  unable  to 
capture  all  products  produced  by  small 
businesses  as  one  commenter  states,  the 
EPA  assumed  (for  an  upper  bound 
estimate)  that  all  product  volume  in  the 
non-survey  population  was  produced  by 
small  businesses.  Thus,  costs  are 
extrapolated  to  the  nation  using 
conservative  assumptions  of  the  total 
number  of  products  requiring 
reformulation  nationally.  The  analysis 
then  considers  influences  in  a    ■ 
competitive  market  on  product  price 
and  output,  along  with  the 
consideration  of  lower-cost  compUance 
options  such  as  the  exceedance  fee 
provision  or  product  withdrawal  firom 
the  market.  TTie  analysis  not  only 
measures  the  cost  to  producers  that 
must  comply  writh  the  regulation,  but 
also  to  all  consumers  impacted  by  the 
changes  in  the  market  resulting  from  the 
regulation.  The  analysis  also  identifies 
gains  in  revenues  to  producers  that  are 
not  constrained  by  the  rule  (thus,  not 


incurring  costs),  but  who  gain  an 
advantage  of  higher  market  prices  for 
their  products.  Thus,  the  EPA  believes 
that  the  analysis  reasonably  captures  all 
capital  and  social  costs  for  surveyed  as 
well  as  non-surveyed  products. 

The  original  product  reformulation 
cost  estimate  included  several 
components  beyond  the  cost  of  the 
laboratory  personnel,  which  are 
itemized  in  the  EIA.  Although  some  of 
the  items  listed  by  commenters  as 
improperly  omitted  may  not  have  been 
included  in  the  per-product 
reformulation  cost  estimate  at  proposal, 
several  of  the  estimates  ft-om  public 
comments  that  were  used  for  the  final 
rule  included  these  components,  and 
therefore,  they  are  included  in  the 
estimate  used  for  the  final  rule.  The  EPA 
also  considered  the  influence  (positive 
and  negative)  of  other  factors  that  are 
not  possible  to  quantify,  and  presented 
these  biases  in  a  table  of  the  EIA  at 
proposal  and  for  the  final  rule.  Most  of 
the  biases  are  variable  and  case  specific. 
For  example,  product  quality  changes 
were  found  to  have  both  positive  and 
negative  effects  on  cost  depending  on 
the  product.  The  EPA  found  no  link 
between  product  quality  and  VOC 
content  since  quality,  high-performing 
products  are  available  in  a  wide  range 
of  VOC  content  levels  in  many  product 
categories.  Given  this  finding,  the  EPA 
does  not  consider  warranty  claims  and 
complaints  for  poor  performance  to  be 
tjrpical  or  quantifiable  for  a 
reformulated  product.  The  EPA  also 
found  examples  of  increased  and 
decreased  Ume  utilized  for  surface 
preparation,  application,  and  drying  of 
compliant  coatings.  The  use  of  acetone 
formulations  is  also  not  considered  a 
necessity  to  comply  with  the  rule  since 
there  are  other  raw  material  substitutes 
available  to  mtuiufacturers.  Thus, 
incurring  increased  safety  hazards  by 
choosing  an  acetone  formulation  is  a 
decision  that  should  be  made  by  a 
manufacturer  based  on  benefit/cost 
considerations,  rather  than  as  a  result  of 
the  rule.  Other  categories  of  influence 
on  the  cost  estimate  are  also  discussed 
quahtatively  in  the  EIA. 

The  cost  of  foregone  new  product 
development  is  an  aspect  of  opportunity 
cost  that  is  implicitly  included  in  the 
EPA's  estimate  of  economic  impacts. 
The  amortized  cost  of  reformulation 
reflects  both  the  payment  of  principal 
and  the  cost  of  capital.  The  cost  of 
capital  directly  reflects  the  value  of 
opportunities  foregone  by  investing 
funds  in  a  particular  activity,  in  this 
case,  refonnulation.  Thus,  if  investing  in 
reformulation  diverts  funds  irom 
investing  in  other  product 
enhancements,  the  foregone  value  of 


those  investments  is  captured  in  the 
discount  rate  used  in  the  emalysis. 

The  aggregation  of  50  categories  into 
13  market  segments  is  the  result  of 
cross-referencing  the  emissions 
inventory  data  from  the  industry  survey 
with  the  coding  system  set  by  the 
Census  of  Manufacturers,  a  large  source 
of  economic  data.  The  methodology  to 
link  survey  categories  with  the  Census 
data  is  described  in  an  appendix  to  the 
EIA.  The  EPA's  objective  was  to  specify 
as  many  market  categories  as  the  data 
would  allow.  Using  this  method,  the 
largest  possible  number  of  meaningful 
market  categories  was  13.  The 
aggregation  process  presents  an 
appropriate  way  to  analyze  the  cost  and 
economic  impacts  and  does  not  in  any 
way  diminish  the  estimates  of  the 
absolute  impact  of  the  regulation. 
However,  the  aggregation  process  may 
make  it  difficult  to  detect  relatively 
large  impacts  within  one  subgroup  of  a 
market  category,  if  these  impacts  are 
•  offset  by  relatively  small  impacts  in 
other  subgroups  of  that  market.  In  other 
words,  a  product  may  be  more  likely  to 
be  withdrawn  &t)m  the  market  than  is 
indicated  in  the  13  market  segments  of 
the  analysis  since  multiple  product 
niches  would  be  lumped  within  the 
same  market  segment.  On  the  other 
hand,  this  aggregation  may  increase  the 
estimated  effect  on  manufacturers  by 
over-stating  the  degree  to  which 
products  within  the  market  segment  can 
substitute  for  products  affected  by  the 
regulation. 

While  the  EPA  did  not  directly 
measure  impacts  on  the  retailing  sector, 
contractors,  and  other  consumers,  the 
indirect  impacts  to  these  entities  and 
other  users  of  coatings  products  are 
captured  in  the  market  analysis  by  the 
estimated  change  in  "consumer 
surplus,"  along  with  all  other 
dov\mstream  effects  beyond  the 
manufacturer.  Consumer  surplus 
measures  the  distribution  of  the  burden 
of  the  regulation  to  all  consumers.  Since 
the  impact  on  consumers  calculated  for 
proposal  was  less  than  one-third  of  the 
manufacturers'  burden,  and  contractors 
and  retailers  are  a  small  subset  of  this 
effect,  the  EPA  saw  no  indication  of  a 
need  for  an  in-depth  analysis  of 
secondary  (indirect)  impacts. 

It  should  be  recognized  that  retail 
outlets  have  the  ability  to  substitute 
between  compliant  and  noncompliant 
coatings  offered  for  sale.  While  the  EPA 
projects  the  number  of  withdrawm 
products  to  be  small,  if  a  manufacturer 
does  choose  to  discontinue  a  product, 
retailers  will  presumably  replace  this 
product  with  other  compbant  products 
in  that  category.  Thus,  althou^ 
foregone  profits  are  "lost"  for  the 
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manufacturer  withdrawing  a  product, 
the  retailer  offsets  any  lost  profits  from 
selling  the  withdrawn  product  with 
profits  obtained  by  selling  substitutes 
within  that  category.  As  indicated 
above,  the  number  and  volume  of 
product  withdrawals  is  projected  to  be 
quite  small  (less  than  1-percent 
nationally),  thus  suggesting  retailing 
effects,  if  they  exist  at  all,  are  also  likely 
to  be  quite  small. 

The  job  loss  and  other  substantial 
economic  impacts  that  are  referred  to  by 
a  commenter  are  the  result  of  assuming 
that  every  reformulation  required  by  the 
standards  is  not  feasible,  thus  the 
products  would  be  removed  from  the 
market  causing  manufacturers, 
contractors,  retailers,  and  other 
consiuners  to  be  economically 
impacted.  Because  there  are  a  very 
limited  number  of  products  that  are 
expected  to  be  withdrawn  from  the 
market,  most  products  will  be 
reformulated  or  produced  with  current 
formulations  (with  manufacturers  using 
the  tonnage  exemption  provision  or 
paying  a  fee  for  emissions  in  excess  of 
the  standards). 

Likewise,  this  regulatory  action 
carmot  be  considered  a  "product  ban" 
because  the  EPA  believes  that  it  is 
technologically  feasible  to  reformulate 
all  product  categories  to  meet  the 
standards.  The  expected  level  of 
product  withdrawal  is  calculated  based 
upon  the  aggregate  impact  on  numerous 
varieties  of  products  across  13  different 
market  segments,  so  it  is  unlikely  to 
eliminate  (or  ban)  an  entire  product 
category.  In  addition,  the  rule  contains 
limits  for  61  categories  of  products, 
many  of  which  were  created  to  preserve 
specialty,  niche  market  sectors  within 
the  industry.  Also,  the  tonnage 
exemption  and  exceedance  fee 
provisions  in  the  rule  are  expected  to 
provide  further  compliance  flexibility 
which  will  allow  manufacturers  to 
maintain  product  lines  with  VOC 
contents  that  exceed  the  applicable  VOC 
content  limits  in  appropriate 
circumstances. 

In  conclusion,  based  on  the  data  and 
information  provided  to  the  EPA  prior 
to  proposal  and  through  public 
comments,  the  revised  national 
annualized  cost  estimate  of  the  final 
rule  of  $25.6  million  in  1991  dollars  (or 
$29  million  in  1996  dollars)  is 
representative  of  all  costs  to  producers 
and  consiuners.  This  cost  and  its  effect 
on  the  industry  do  not  meet  the 
minimum  criteria  set  forth  by  Executive 
Order  12866  or  the  Unfunded  Mandates 
Reform  Act  to  require  additional 
analyses,  as  some  commenters  have 
suggested. 


N.  Small  Business  Issues 

The  EPA  received  several  comments 
that  small  businesses  would  be 
disproportionately  impacted  by  the 
regulation  because:  (1)  they  manufacture 
products  with  higher  VOC  content  in 
comparison  to  the  large  companies;  (2) 
due  to  the  lack  of  resources,  it  would 
take  longer  for  small  firms  to 
reformulate  all  affected  products;  and 
(3)  the  rule  would  discourage  niche 
market  products  that  support  many 
regional  and  local  manufact\irers.  Some 
commenters  also  claimed  that  the 
proposed  regulation  provided  a 
competitive  advantage  to  large  national 
and  international  companies  because  a 
uniform  national  rule  simplifies 
marketing,  production,  and  compliance 
activities  of  these  firms. 

During  development  of  the  rule,  the 
EPA  was  aware  of  the  above  concerns  of 
small  manufacturers  and  designed  the 
architectxiral  coatings  rule  to  minimize 
any  potential  adverse  impacts  on  small 
manufacturers.  In  fact,  special 
consideration  was  given  to  economic 
feasibility  of  VOC  levels  for  coating 
categories  where  small  manufacturers 
have  a  disproportionate  presence.  The 
small  entity  analysis  confirmed  that 
small  producers  that  were  included  in 
the  survey  of  manufacturers  do  tend  to 
produce  higher  VOC  content  products 
(75  percent  higher  than  the  average  of 
all  surveyed  manufacturers),  partly 
because  of  a  specialization  of  products 
and  partly  because  of  choice  of 
technology.  They  produced  20  percent 
of  the  number  of  products  in  the  survey, 
but  only  account  for  4  percent  of  total 
volume  of  coatings  produced,  and  4 
percent  of  total  revenue  of  surveyed 
manufacturers.  Thus,  the  revenues  and 
production  levels  are  generally  lower 
than  the  average  of  all  manufacturers. 
Because  the  costs  to  reformulate  are 
fixed  for  all  levels  of  production,  the 
costs  to  reformulate  the  products  that 
exceed  the  VOC  content  limits  have  the 
potential  to  comprise  a  greater  share  of 
baseline  costs  and  revenues  for  small 
producers,  which  gives  some  indication 
that  a  disproportionate  impact  on  small 
businesses  could  occur  if  reformulation 
were  the  only  compliance  option 
available.  The  EPA  considered  this 
finding  and  has  taken  several  steps  in 
the  final  rule  to  mitigate  this  impact, 
provide  flexibility  and  additional 
compliance  time,  and  preserve  niche 
markets,  including: 

•  The  creation  of  new  product 
categories  where  warranted, 

•  An  increased  compliance  time  (12 
months), 

•  A  tonnage  exemption  provision, 
and 


•  An  exceedance  fee  provision. 

All  of  these  provisions  were 
considered  in  part  to  address  niche 
markets  and  small  business  burdens; 
however,  the  provisions  will  be 
available  to  all  producers  regardless  of 
size.  The  EPA's  analysis  of  the  impacts 
of  the  final  rule  shows  that  small 
businesses  are  likely  to  utilize  these 
provisions  and  that  the  impact  on  a 
typical  small  firm  is  reduced  without 
significant  deterioration  of  the  rule's 
effectiveness  (i.e.,  the  foregone  emission 
reductions  are  limited).  See  section  VI.E 
of  this  preamble  for  a  summary  of 
findings  from  the  analysis. 

The  EPA  disagrees  that  the  proposed 
architectural  coatings  rule  favors  larger 
businesses  to  the  detriment  of  smaller 
businesses.  As  the  EIA  indicates, 
estimated  market  effects  from  the 
architectural  coatings  rule  are  relatively 
slight.  Approximately  one-tenth  of  1 
percent  of  industry  product  voliune  is 
projected  to  withdraw  from  the  market, 
and  price  effects  in  each  market  are 
expected  to  range  from  no  effect  to  an 
increase  of  less  than  2  cents  per  liter, 
which  is  still  less  than  a  1-percent 
increase  of  the  baseline  price.  The 
expected  level  of  product  withdrawal 
discussed  above  is  based  upon  the 
aggregate  of  nimierous  varieties  of 
products  across  13  different  market 
segments,  so  it  is  unlikely  to  eliminate 
an  entire  product  category.  Compared  to 
other  industries,  the  coatings  industry  is 
highly  competitive  due  to  the  numerous 
manufacturers  in  the  industry. 
Therefore,  a  relatively  small  product 
withdrawal  effect  on  a  very  competitive 
industry  suggests  that  significant 
degradation  of  market  competition  is 
unlikely. 

The  EPA  also  does  not  agree  that  a 
uniform  national  regulation  would  have 
negative  implications  for  competition 
with  respect  to  antitrust  laws  and  would 
reduce  market  efficiency.  In  fact,  the 
existence  of  nonuniform  standards 
across  States  tends  to  favor  one  sector  of 
the  industry  (local  manufacturers)  at  the 
expense  of  another  (non-local 
manufacturers),  thereby  limiting 
competition  in  those  markets.  Some 
public  commenters  supported  a  national 
rule  because  they  believe  nonuniform 
standards  harmed  small  manufacturers. 
As  one  commenter  testified  at  the  public 
hearing,  small  companies  lack  the 
resources  to  deal  with  a  large  number  of 
different  State  regulations  and  labeling 
requirements  and  a  regulatory  climate 
that  changes  frequently.  Another 
commenter  pointed  out  that  these 
conditions  hinder  small  companies' 
ability  to  plan  for  new  products, 
production,  expansion,  and  marketing. 
All  of  these  activities  require  the 
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investment  of  time  and  money  that  can 
easily  be  expended  if  a  county,  district, 
or  State  implements  a  new  VOC  rule. 
The  EPA  considers  a  national  VOC  rule 
an  important  element  in  promoting 
consistency  among  architectural  coating 
standards.  The  EPA  also  recognizes  that 
a  national  rule  for  architectural  coatings 
sets  minimiun  national  requirements, 
and  that  some  States  may  need  to  adopt 
requirements  for  architectural  coatings 
more  stringent  than  those  in  this  rule. 
The  EPA  also  received  comments  on 
the  definition  of  a  small  entity  that  the 
EPA  adopted  for  the  regulatory 
flexibility  analysis.  One  commenter 
supported  the  definition,  while  several 
others  argued  that  the  definition  was  too 
restrictive  and  suggested  it  be  revised  to 
include  more  firms  (i.e.,  firms  with 
architectural  coatings  sales  between  $20 
and  $30  million,  or  firms  with  less  than 
$50  million,  or  firms  with  less  than 
$100  million  in  sales).  Because  the 
coating  manufacturing  industry  is  not 
labor-intensive,  a  revenue  value  cut-off 
rather  than  a  number-of-employees  cut- 
off appeared  to  be  a  better  measure  to 
reflect  the  ability  of  a  manufactiirer  to 
devote  time  as  well  as  research  and 
development  resources  to  meet 
regulatory  requirements.  Based  on  input 
&t}m  stakeholders  during  the  regulatory 
negotiation  process  (11^-62),  the  EPA 
has  defined  small  manufacturers  as 
those  having  less  than  $10  million  in 
annual  architectural  coating  sales  and 
less  than  $50  milUon  in  total  annual 
sales  from  all  products.  Using  this 
definition,  between  70  and  85  percent  of 
the  architectural  coatings  industry 
would  be  classified  as  small.  This 
definition  does  not  change  the 
requirements  of  the  Regulatory 
Flexibihty  Act  (RFA);  it  is  used  for 
analysis  purposes  only.  If  the  definition 
were  changed  to  include  more  firms  at 
sales  levels  greater  than  $10  million,  the 
impacts  on  this  sector  of  the  industry 
may  appear  lower  on  average  because 
the  impacts  on  a  company  with  sales 
around  $30  million  may  oSset  impacts 
on  a  $5  million  company.  In  such  a 
case,  the  EPA  may  have  been  less  likely 
to  consider  special  provisions  such  as 
the  exceedance  fee  or  tonnage 
exemption.  The  EPA  believes  the 
current  definition  is  representative  of 
the  industry  and  has  not  revised  it  for 
the  final  rule. 

O.  Cost-Effectiveness 

In  the  preamble  to  the  proposed  rule 
(61  FR  32735,  June  25, 1996),  the  EPA 
solicited  comments  on  alternative 
approaches  to  the  cost-effectiveness 
calculation  for  the  proposed  rule.  As 
distinct  from  EPA's  consideration  of 
cost  in  the  BAG  analysis,  the  discussion 


in  this  section  did  not  form  a  basis  for 
EPA's  selection  of  BAC  for  the 
categories  of  products  regulated  by  the 
rule. 

Cost-effectiveness  is  a  measure  used 
to  compare  alternative  strategies  for 
reducing  pollutant  emissions,  or  to 
provide  a  comparison  of  a  new  strategy 
with  historical  strategies.  The  EPA's 
established  method  of  calculating  the 
cost-effectiveness  of  a  rule  with 
nationwide  applicability  is  to  divide  the 
total  cost  of  the  rule  by  total  emission 
reductions.  At  proposal,  the  EPA 
requested  comment  on  two  alternative 
ways  of  calculating  cost-effectiveness 
for  the  architectural  coatings  rule:  (1) 
cost-effectiveness  considering  total 
emission  reductions  in  ozone 
nonattainment  areas  only,  and  (2)  cost- 
effectiveness  considering  emission 
reductions  in  ozone  nonattainment 
areas  during  the  ozone  season  only. 

Before  discussing  the  conmients 
received  on  this  cost-effectiveness 
methodology  issue,  it  is  important  to 
note  that  the  provisions  and  rationale 
for  today's  rule  are  not  dependent  upon 
the  disposition  of  this  issue.  The  EPA 
nonetheless  took  comment  on  the  issue 
because  this  rule  was  among  the  first  to 
be  proposed  under  section  183(e)  of  the 
Act  and  presented  an  opportunity  to 
receive  public  input  early  in  the 
program. 

In  regard  to  cost-effectiveness 
methodologies,  the  EPA  received 
comments  from  three  commenters,  all  of 
whom  favored  the  EPA's  traditional 
measure  of  cost-effectiveness.  One 
commenter  stated  that  it  is  important  to 
characterize  cost-effectiveness  in  a 
consistent  meumer  so  that  various 
control  strategies  can  be  compared  on 
equal  footing  and  that  calculating  cost- 
effectiveness  based  solely  on 
nonattairunent  areas  imfairly  biases  the 
calculation  by  ignoring  the  benefit  of 
reducing  the  transport  of  ozone  and  its 
precursors.  Another  commenter  advised 
the  EPA  to  maintain  the  traditional 
measure  since  it  is  commonly  used  and 
will  continue  to  provide  meaningful 
comparisons.  The  latter  commenter 
opposed  more  narrow  measures  of  cost- 
effectiveness,  such  as  exclusively 
measuring  the  effect  on  ozone 
concentrations  or  VOC  reductions  in 
ozone  nonattainment  areas  only.  The 
third  commenter  considered  cost- 
effectiveness  based  on  VOC  reductions 
solely  in  ozone  nonattainment  areas  to 
be  impractical,  because  the 
manufacturer  has  little  control  over 
where  coatings  will  be  used.  Such 
control  would  necessitate  additional 
recordkeeping  to  track  intended  and 
actual  locations  of  product  use. 


After  considering  these  comments,  the 
EPA  does  not  plan  to  adopt  these 
alternative  approaches  to  calculating 
cost -effectiveness  for  rules  with 
nationwide  control  requirements,  for 
reasons  that  are  presented  below. 

One  issue  raised  by  the  comments  is 
whether  the  E^A's  traditional  measiue 
creates  a  bias  against  strategies  that 
apply  in  a  limited  geographic  area  (e.g., 
in  nonattainment  areas)  relative  to 
nationwide  strategies,  or  against 
seasonal  strategies  relative  to  year-roimd 
strategies.  This  issue  would  arise  if  the 
EPA  used  cost-effectiveness  figures  to 
compare  the  desirability  of  these 
dissimilar  types  of  strategies.  In  fact,  the 
EPA  did  not  use  cost-effectiveness 
estimates  in  this  way  in  developing  the 
architectural  coatings  rule.  In  the  case  of 
the  architectural  coatings  rule,  the  EPA 
considered  applying  restrictions  to 
architectural  coatings  only  in 
nonattainment  areas  (either  by  rule  or 
through  a  CTG).  The  EPA  believes  that 
such  geographically  targeted  restrictions 
for  these  nationally  distributed 
architectural  coatings  would  pose 
substantial  implementation  difficulties 
for  govenunent  and  would  impose 
substantial  compliance  burdens  on  a 
large  number  of  regulated  entities.  The 
EPA  also  believes  that  such 
geographically  targeted  restrictions  for 
these  nationally  distributed  products 
would  be  less  effective  at  reducing 
emissions  than  a  national  rule  (see 
section  V.  A  of  this  preamble  for  further 
discussion).  Because  the  EPA 
determined  that  a  strategy  applicable 
only  to  nonattainment  areas  would  be 
less  desirable  than  a  national  rule  for 
architectxiral  coatings,  the  EPA  did  not 
see  a  need  to  invest  resources  to  pursue 
that  strategy  and  calculate  its  cost- 
effectiveness. 

The  EPA  considered  whether  use  of 
one  of  the  alternative  cost-effectiveness 
methodologies  would  enable  the  EPA  to 
make  valid  cost-effectiveness 
comparisons  between  nationwide  and 
targeted  geographic  strategies,  or  year- 
roimd  and  seasonal  strategies,  for 
reducing  ozone  pollution.  The  EPA  has 
not  chosen  these  alternatives  because  it 
has  the  following  concerns  about  the 
two  alternative  approaches: 

First,  VOC  emission  reductions  have 
benefits  other  than  reducing  ozone 
levels  in  nonattainment  areas.  As  a 
result,  the  EPA  believes  the  cost- 
effectiveness  calculation  for  a 
nationwide,  year-roimd  rule  should  not 
exclude  VOC  emission  reductions  in 
attainment  areas  or  outside  the  ozone 
seascm.  The  EPA  recognizes  that  a 
primary  objective  of  section  183(e)  of 
the  Act  is  to  reduce  VOC  emissions  in 
ozone  nonattainment  areas.  However,  as 
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previously  explained,  in  the 
development  of  the  architectural 
coatings  rule,  the  EPA  believes  that  the 
best  pohcy  alternative  is  to  implement 
a  nationwide  rule.  Therefore,  emission 
reductions  from  this  rule  will  not  only 
be  realized  in  ozone  nonattainment 
areas,  but  also  in  all  other  parts  of  the 
country  in  which  architectural  coatings 
are  distributed  and  consumed. 

In  general,  the  benefits  of  VOC 
reductions  in  ozone  attainment  areas 
include  reductions  in  emissions  of  VOC 
air  toxics,  reductions  in  the  contribution 
from  VOC  emissions  to  the  formation  of 
fine  particulate  matter,  and  reductions 
in  damage  to  agricultural  crops,  forests, 
and  ecosystems  from  ozone  exposure. 
Emission  reductions  in  attainment  areas 
help  to  maintain  clean  air  as  the 
economy  grows  and  new  pollution 
sources  come  into  existence.  Also, 
ozone  health  benefits  can  result  from 
reductions  in  attainment  areas,  although 
the  most  certain  health  effects  from 
ozone  exposure  below  the  NAAQS 
appear  to  be  both  transient  and 
reversible.  The  closure  letter  from  the 
Clean  Air  Science  Advisory  Committee 
(CASAC)  for  the  recent  review  of  the 
ozone  NAAQS  states  that  there  is  no 
apparent  threshold  for  biological 
responses  to  ozone  exposure  [See  U.S. 
EPA;  Review  of  NAAQS  for  Ozone, 
Assessment  of  Scientific  and  Technical 
Information,  Office  of  Air  Quality 
Planning  and  Standards  Staff  Paper; 
document  number:  EPA-452\R-96-007]. 

Second,  under  either  alternative 
approach,  emission  reductions  in  ozone 
attainment  areas  would  not  be  included 
in  the  calculation.  This  appears  to  imply 
that  emissions  reductions  in  attaiimient 
areas  do  not  contribute  to  cleaner  air  in 
nonattainment  areas.  VOC  sources  in 
regions  adjacent  to  nonattainment  areas 
may  contribute  to  ozone  levels  in 
nonattainment  areas.  As  a  result,  a  cest- 
effectiveness  comparison  based  on  the 
alternative  approaches  sometimes  could 
create  a  bias  against  a  nationwide  rule 
relative  to  a  strategy  that  applies  in 
nonattainment  areas  only. 

In  light  of  the  transport  issue,  it  has 
been  suggested  that  the  EPA  apply  a 
weighting  factor  to  account  for 
differences  in  the  extent  to  which 
emissions  inside  and  outside 
nonattainment  areas  contribute  to  ozone 
formation  in  nonattainment  areas.  The 
EPA  is  concerned  that  in  order  to 
calculate  cost-effectiveness  using  this 
concept,  the  EPA  would  have  to 
conduct  extensive  and  costly  air  quality 
modeling  to  estimate  ozone  reductions 
resulting  from  each  candidate  control 
strategy  and  that  this  would  require 
extensive  data  on  the  location  of 
emissions.  Such  detailed  analysis  is 


appropriate  for  some  policy  decisions, 
but  not  for  all.  As  a  result,  the  EPA  is 
skeptical  that  this  weighting  approach 
would  represent  a  generally  useful 
analytical  tool  for  decision  making. 

The  EPA,  of  course,  agrees  that 
differences  in  the  location  emd  timing  of 
emission  reductions  are  a  significant 
consideration  in  choosing  among 
alternative  strategies.  The  extent  of 
ozone  reductions  and  other  benefits 
resulting  from  VOC  emission  reductions 
varies,  partly  based  on  location  and 
season.  In  considering  nationwide  vs. 
geographically  targeted  controls,  and 
year-round  vs.  seasonal  controls,  the 
EPA  considers  available  information  on 
the  effectiveness  of  those  strategies  in 
reducing  ozone — as  well  as  other  health 
and  envirorunental  considerations, 
economic  considerations,  and  other 
relevant  factors — in  making  a  holistic 
assessment  of  which  strategy  is  most 
desirable  from  an  overall  public  policy 
standpoint. 

There  are  instances  where  the  EPA 
does  provide  an  estimate  of  cost- 
effectiveness  of  a  control  strategy  during 
the  ozone  season,  i.e.,  generally,  when 
a  control  strategy  is  feasible  to  apply  on 
a  seasonal  basis,  or  when  limits  are  set 
on  a  seasonal  basis.  Although  these 
figures  are  useful  for  comparing 
different  seasonal  strategies,  the  EPA 
does  not  plan  to  use  cost-effectiveness 
figures  for  inappropriate  (i.e.,  apple  to 
orange)  comparisons  between  seasonal 
and  year-round  strategies  for  the  183(e) 
program  for  the  reasons  presented 
above.  In  regard  to  today's  rule,  the  EPA 
notes  that  the  natiu«  of  architectural 
coatings  emissions  does  not  allow  for 
control  strategies  that  reduce  emissions 
only  during  the  ozone  season  to  be  an 
objective  for  consideration.  One  reason 
is  that  the  shelf  life  and  consumption 
rate  of  architectural  coatings  varies 
greatly  and  one  cannot  predict  that  a 
certain  percentage  of  a  product  made 
with  a  specified  formulation  will  be 
consumed  and,  thus,  result  in  VOC 
emitted  during  the  ozone  season. 
Because  the  Agency  has  concluded  that 
an  ozone  season-based  approach  is  not 
a  viable  control  strategy  for  architectural 
coatings,  the  EPA  did  not  believe  it  was 
appropriate  to  develop  a  seasonal-based 
approach  to  measuring  cost- 
effectiveness  for  the  architectural 
coatings  rule. 

P.  Future  Study  and  Future  Limits 

The  EPA  has  determined  to  regulate 
architectural  coatings  based  upon  the 
study  and  Report  to  Congress  required 
by  Section  183(e)  of  the  Act.  For  the 
reasons  discussed  in  the  separate  final 
listing  decision  pubUshed  today  in  the 
Federal  Register,  the  183(e)  study 


established  that  the  EPA  should  regulate 
architectural  coatings  to  reduce  VOC 
emissions,  as  directed  by  the  Act.  The 
final  rule's  VOC  content  limits,  in 
combination  with  the  exceedance  fee 
and  tonnage  exemption  provisions, 
reflect  the  EPA's  determination  of  BAG 
for  architectural  coatings,  based  on  the 
EPA's  analysis  of  currently  available 
information  on  coating  technologies. 
However,  the  EPA  recognizes  that 
manufacturers  are  continuously 
developing  new  and  innovative 
products  in  response  to  competitive 
markets  as  well  as  to  regulatory 
pressures.  The  EPA  has  developed  the 
final  requirements  for  architectural 
coatings  largely  from  data  for  coatings 
manufactured  in  the  early  1990s,  and 
the  EPA  believes,  therefore,  that  VOC 
reductions  beyond  those  reflected  in 
table  1  of  the  rule  may  be 
technologically  and  economically 
feasible  in  the  future.  In  the  preamble 
for  the  proposed  rule,  the  EPA 
discussed  the  idea  of  a  joint  study  with 
the  industry  to  investigate  the  cost  and 
performance  characteristics  of  coatings 
with  VOC  contents  lower  than  the 
promulgated  limits  and  to  assess  the 
environmental  and  economic  impacts  of 
requiring  lower  VOC  contents.  The  EPA 
requested  comments  concerning  such  an 
EPA/industry  study  and  any 
performance,  cost,  or  reactivity 
considerations  that  should  be  included 
in  such  a  study.  The  EPA  also  requested 
information  on  coating  categories  where 
recent  progress  in  low- VOC  resin 
systems  has  resulted  in  the  introduction 
of  new  low- VOC  coatings  into  the 
market  since  1990.  In  addition,  the  EPA 
requested  cost  information  and 
comments  on  the  ability  of  coatings 
with  VOC  content  fimits  lower  than  the 
proposed  levels  to  meet  the  performance 
needs  within  the  coating  category. 

A  total  of  27  commenters  responded 
to  the  EPA's  request  for  comments, 
representing  a  wide  variety  of  positions. 
The  comments  generally  addressed 
three  issues:  (1)  the  usefulness  of  the 
proposed  joint  study,  (2)  how  the  EPA 
should  conduct  the  study,  and  (3)  the 
merit  of  promulgating  additional  or 
more  stringent  standards  for 
architectural  coatings. 

Based  on  these  comments,  tbe  EPA 
has  concluded  that  an  additional  study 
for  this  category  may  be  warranted  to 
determine  the  feasibility  of  additional 
reductions  in  VOC  limits.  However, 
contrary  to  some  commenters' 
assertions,  the  EPA  would  not 
necessarily  impose  future  requirements 
as  a  result  of  any  study.  A  study  could 
indicate  that  further  regulation  of 
architectural  coatings  is  unwarranted. 


The  EPA  appreciates  the  willingn.ess 
expressed  by  many  commenters  to 
participate  in  a  joint  study.  The 
effectiveness  of  any  study  is  highly 
dependent  on  a  spirit  of  openness  and 
cooperation  between  all  affected  parties. 
In  order  to  determine  the  potential  for 
usehil  results  from  a  second  study,  the 
EPA  will  solicit  input  from  industry 
representatives  and  other  interested 
parties  on  the  timing,  scope,  and 
content  of  the  study.  Decisions 
concerning  the  adcUtional  study  will  be 
made  on  the  basis  of  this  input. 

Some  commenters  questioned  the 
EPA's  authority  to  engage  in  any  future 
regulatory  initiatives  involving 
architectural  coatings.  These 
commenters  did  not  identify  any 
statutory  language  in  section  183(e)  of 
the  Act  that  supports  this  position.  The 
EPA  believes  that  secUon  183te) 
explicitly  authorizes  the  EPA  to  use 
"any  system  or  systems  of  regulation" 
that  are  appropriate  to  achieve  the  goals 
of  the  statute,  and  the  EPA's  explicit 
directive  is  to  require  BAG.  Nothing  in 
section  183(e)  explicitly  or  implicitly 
prohibits  the  EPA  from  updating  or 
amending  the  regulations  in  the  future, 
if  appropriate.  The  EPA  has  striven  to 
promulgate  the  appropriate  regulations 
given  the  current  stale  of  technology. 
Future  innovation  in  technology  may 
justify  reexamination  of  the  regulations, 
and  the  EPA  wishes  to  encourage  such 
iimovation  in  order  to  achieve  the 
objectives  of  section  183(e). 

Q.  Administrative  Provisions 

Since  proposal,  the  EPA  has  added 
several  new  sections  to  the  regulation  to 
aid  in  implementing  the  rule.  These 
administrative  provisions  do  not  add 
any  new  compliance  requirements  to 
the  rule,  and  pose  no  additional  impacts 
on  regulated  entities.  The  EPA  has 
added  the  new  requirements  to  provide 
consistent  procedures  for 
implementation.  The  provisions  that 
were  added  are  as  follows:  (1)  Addresses 
of  the  EPA  Regional  Offices.  (2)  State 
Authority.  (3)  Circumvention.  (4) 
Incorporations  by  Reference,  and  (5) 
Availability  of  Information  and 
Confidentiality. 

The  section  on  addresses  specifies  the 
mailing  addresses  of  the  EPA  Regional 
Offices  for  the  submittal  of  required 
reports.  The  States  and  territories  served 
by  the  various  Regional  Offices  are 
listed  in  this  section  as  well.  The 
appropriate  Regional  Office  for  purposes 
of  reporting  would  be  that  Regional 
Office  which  serves  the  State  or  territory 
in  which  the  regulated  entity's  corporate 
headquarters  are  physically  located. 

The  section  on  State  authority 
clarifies  that  this  rule  in  no  way 


prevents  States  from  adopting  more 
stringent  regulations.  The  section  on 
circumvention  prohibits  regulated 
entities  from  doing  anything  to  conceal 
what  would  otherwise  be 
noncompliance,  by  such  means  as 
falsifying  records  of  product 
formulation  or  VOC  content.  The 
section  on  incorporations  by  reference 
includes  as  part  of  the  rule  the  ASTM 
methods  and  technical  standards  of  the 
American  Architectiu^  Manufacturer's 
Association  that  are  cited  by  reference. 
Finally,  the  section  on  availability  of 
information  and  confidentiality  clarifies 
the  type  of  information  that  is  available 
to  the  public,  and  provides  for  the 
confidential  handling  of  any  proprietary 
information  that  may  be  submitted  to 
the  EPA  in  response  to  the  rule. 

VI.  Administrative  Requiranents 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rule.  The  docket  is 
a  dynamic  file,  since  material  is  added 
throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  public 
to  identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
Tulemaldng  process.  Along  with  the 
statement  of  basis  and  purpose  of  the 
proposed  and  promulgated  standards 
and  the  EPA  responses  to  significant 
comments,  the  contents  of  the  docket 
will  serve  as  the  record  in  case  of 
judicial  review  (see  42  U.S.C. 
7607(d)(7)(A)l. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  OMB  imder 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  the  EPA  (ICR  No.  1750.02) 
and  a  copy  may  be  obtained  from  Sandy 
Farmer,  OPPE  Regulatory  Information 
Division.  United  States  Envirorunental 
Protection  Agency  (2137).  401  M  Street. 
SW,  Washington.  DC  20460.  or  by 
calling  (202)  260-2740.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  information  collections  required 
imder  this  rule  are  needed  as  part  of  the 
overall  compliance  and  enforcement 
program.  The  information  will  be  used 
by  the  EPA  to  identify  the  regulated 
entities  subject  to  the  rule  and  to  ensure 
their  compliance  with  the  rule.  The 
recordkeeping,  reporting,  and  labeling 
requirements  are  mandatory  and  are 
being  established  imder  sections  114 


and  183(e)  of  the  Act.  All  information 
submitted  to  the  EPA  for  which  a  claim 
of  confidentiality  is  made  will  be 
safeguarded  according  to  the  EPA 
policies  set  forth  in  Title  40.  Chapter  1, 
Part  2,  Subpart  B-Confidentiality  of 
Information  (see  40  CFR  part  2;  41  FR 
36902.  September  1, 1976.  as  amended 
by:  43  FR  39999.  September  8, 1978;  43 
FR  42251.  September  28. 1978;  and  44 
FR  17674,  March  23. 1979). 

The  total  anntial  reporting  and 
recordkeeping  burden  for  this 
information  collection  avert^ed  over  the 
first  3  years  is  estimated  to  be  65,851 
hours  per  year.  The  total  aimualized 
recordkeeping  and  reporting  costs  for 
this  rule  are  estimated  to  be  $2,452,683. 
This  is  the  estimated  burden  for  the 
estimated  500  respondents  (i.e.. 
architectural  coating  manufacturers). 
The  average  estimated  burden,  per 
respondent,  is  132  hours  per  year.  The 
total  reporting  and  recordkeeping 
burden  for  an  individual  respondent 
will  vary  depending  on  the  compliance 
option  chosen.  Respondents  meeting  the 
VOC  content  limits  vrill  have  the  lowest 
reporting  and  recordkeeping  burden. 
Manufacturers  and  importers  that 
choose  the  option  of  calculating  an 
"adjusted-VOC  content"  (for  recycled 
coatings),  paying  an  exceedance  fee,  or 
exercising  the  toimage  exemption  will 
have  a  hi^er  reporting  and 
recordkeeping  burden.  The  final  rule 
requires  an  initial  one-time  notification 
from  each  respondent.  Respondents 
whose  coating  products  have  a  VOC 
content  that  is  less  than  or  equal  to  the 
VOC  content  limits  have  no  periodic 
reporting  requirements.  Respondents 
using  the  recycled  coatings  provision 
must  keep  records  and  submit  annual 
reports.  Respondents  taking  advantage 
of  the  tonnage  exemption  must  file 
aimual  reports  and  must  maintain 
records  for  the  coatings  l)eing  claimed 
under  the  exemption.  Respondents 
paying  an  exceedance  fee  must  submit 
reports  on  an  armual  basis.  These 
manufacturers  must  also  keep  records 
for  each  coating  product  on  which  fees 

are  paid. 

Burden  in  this  context  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  disclose,  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to:  (1) 
Review  instructions:  (2)  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  vaUdating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  (3)  adjust 
the  existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
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requirements;  (4)  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  (5)  search  data  sources;  (6) 
complete  and  review  the  collection  of 
information;  and  (7)  transmit  or 
otherwise  disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  the  EPA's  regulations  are 
listed  in  40  CFR  part  9  and  48  CFR 
chapter  15. 

Send  comments  on  the  EPA's  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  Director,  OPPE 
Regulatory  Information  Division,  United 
States  Environmental  Protection  Agency 
(2137),  401  M  Street,  SW,  Washington, 
DC  20460,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  N.W.,  Washington,  DC 
20503,  marked  "Attention:  Desk  Officer 
for  EPA."  Comments  are  requested 
within  October  13, 1998.  Include  the 
ICR  number  in  any  correspondence. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  the  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piu^uant  to  the  terms  of  the  Executive 
Order,  the  EPA  has  determined  that  this 
final  rule  is  a  "significant  regulatory 
action"  under  criterion  (4)  above,  based 
on  the  novel  use  of  economic  incentives 
(an  exceedance  fee)  for  this  industry. 
Therefore,  the  EPA  submitted  this 
action  to  OMB  for  review.  Any  changes 


made  in  response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  record. 

D.  Executive  Order  12875 

To  reduce  the  burden  of  Federal 
regulations  on  States  and  small 
governments,  the  President  issued 
Executive  Order  12875  on  October  26, 
1993,  entitled  Enhancing  the 
Intergovernmental  Partnership.  This 
Executive  Order  requires  agencies  to 
assess  the  effects  of  regulations  that  are 
not  required  by  statute  and  that  create 
mandates  upon  State,  local,  or  tribal 
governments.  In  compliance  with 
Executive  Order  12875,  the  EPA  has 
involved  State  and  local  governments  in 
the  development  of  this  rule.  State  and 
local  air  pollution  control  agencies 
participated  in  the  regulatory 
negotiation  and  have  also  submitted 
comments  after  proposal  for 
consideration  in  developing  the  final 
rule. 

E.  Regulatory  Flexibility  Act/Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

The  RFA  of  1980  (5  U.S.C.  601,  et 
seq.),  as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  requires  the  EPA  to 
give  special  consideration  to  the  effect 
of  Federal  regulations  on  small  entities 
and  to  consider  regulatory  options  that 
might  mitigate  any  such  impacts.  The 
EPA  is  required  to  prepare  a  regulatory 
fiexibility  analysis,  including 
consideration  of  regulatory  options  for 
reducing  any  significant  impacts,  imless 
the  EPA  determines  that  a  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  EPA  prepared  analyses  to  support 
both  the  proposed  and  final  rules  to 
meet  the  requirements  of  the  RFA  as 
modified  by  the  SBREFA.  The  EPA 
undertook  these  analyses  because  of  the 
large  presence  of  small  entities  in  the 
architectiual  coatings  industry  and 
because  the  ELA  indicated  that  there 
could  be  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
if  mitigating  regulatory  options  were  not 
adopted  for  the  rule.  After  evaluating 
public  comment  on  the  proposed 
mitigating  options,  the  EPA  made  a 
number  of  changes  to  the  proposed  rule 
to  further  mitigate  the  rule's  small 
business  impacts.  As  a  result,  the  EPA 
believes  that  it  is  highly  unlikely  that 
the  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  However,  in 
light  of  the  EPA's  inability  to  quantify 
the  effect  of  all  of  the  mitigating 
provisions  included  in  the  rule,  the  EPA 
has  elected  to  conduct  a  regulatory 


flexibility  analysis  and  to  prepare  a 
SBREFA  compliance  guide  to  eliminate 
any  potential  dispute  about  whether  the 
EPA  has  fulfilled  SBREFA  requirements. 
The  EPA  expects  to  complete  the 
compliance  guide  by  the  end  of  1998. 

The  analysis  supporting  the  proposed 
rule  was  published  in  the  report  titled. 
"Economic  Impact  and  Regulatory 
Flexibility  Analysis  of  Air  Pollution 
Regulations:  Architectural  and 
Industrial  Maintenance  Coatings,"  (June 
1996).  For  the  purpose  of  the  analysis, 
the  EPA  considered  small 
manufactiuers  to  be  firms  with  less  than 
$10  million  of  total  gross  annual 
revenues  from  the  sale  of  architectural 
coatings  and  less  than  $50  million  in 
total  gross  annual  revenues  fit>m  all 
products.  The  EPA  proposed  this 
definition  of  small  entity  for  the  reasons 
stated  in  the  September  3, 1996  Federal 
Register  (61  FR  46411)  and  has 
determined  that  this  definition  is 
appropriate.  The  Small  Business 
Administration  has  concurred  on  this 
definition  of  small  entity. 

Using  this  definition,  one-third  of  the 
116  firms  for  which  the  EPA  has  survey 
data  are  classified  as  small.  There  are 
approximately  500  total  manufacturers. 
Since  the  EPA  does  not  have  data  to 
indicate  the  total  number  of  small  firms 
producing  architectural  coatings,  the 
EPA  assumes  as  a  conservative  estimate 
that  the  imsurveyed  manufacturer 
population  (i.e.,  the  remaining  384 
manufacturers)  are  all  small,  and 
consequently,  all  product  volume  not 
captiued  by  the  116  manufacturers 
surveyed  is  manufactured  by  small 
firms.  Using  this  assumption,  the  EPA 
conducted  an  analysis  that  assumed  84 
percent  of  the  estimated  500 
architectiu-al  coating  producers,  i.e.,  420 
firms,  are  small  entities. 

Based  on  an  analysis  of  the  survey 
data  at  proposal,  the  EPA  recognized  the 
fact  that  small  businesses  tend  to 
produce  products  in  specialized  or 
niche  markets  and  also  to  produce 
products  that  tend  to  have  higher  than 
industry-average  VOC  contents  within 
less  specialized  markets.  In  addition, 
small  manufacturers'  revenue  and 
production  levels  are  generally  lower 
than  the  average  for  all  manufacturers. 
One  benefit  of  their  smaller  production 
levels  is  that  small  manufacturers  have 
a  greater  ability  to  adjust  quickly  to 
changes  in  markets.  However,  because 
the  costs  to  reformulate  are  fixed  for  all 
levels  of  production,  and  small 
manufacturers  have  lower  than  average 
production  levels,  the  costs  for  small 
manufacturers  to  reformulate  represents 
a  greater  share  of  baseline  costs  and 
revenues.  Without  any  rule  provisions 
designed  to  mitigate  impacts  on  small 
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manufacturers'  niche  markets  and 
smaller  production  levels,  there  is  some 
indication  that  a  dis'proportionate 
impact  on  small  businesses  could  occur. 

At  proposal,  the  EPA  included 
categories  and  limits  to  preserve  niche 
product  markets.  In  addition,  to 
evaluate  whether  further  steps  were  still 
needed  to  accommodate  niche  market 
coatings,  the  EPA  requested  that 
commenters  identify  any  additional 
specialty  coatings  which  would  not 
comply  with  VOC  content  requirements. 
The  EPA  also  requested  comment  on 
whether  to  include  an  "exceedance  fee" 
which  would  allow  companies  the 
option  of  paying  a  fee,  based  on  the 
amount  that  VC)C  content  limits  are 
exceeded,  instead  of  achieving  the  limit. 
In  addition,  the  EPA  requested  conunent 
on  the  concept  of  a  low  volume  cut-off, 
under  which  a  coating  may  be  exempt 
from  regulation.  The  analysis  prepared 
to  support  the  final  rule  builds  upon  the 
analysis  performed  for  the  proposal  and 
takes  into  consideration  compliance 
options  the  EPA  has  added  to  the  final 
rule. 

Due  to  confidentiality  considerations 
associated  with  the  survey  data 
provided  by  the  industry  trade 
-—association,  the  EPA  could  not  derive 
compliance  cost  as  a  percentage  of 
revenues  for  each  small  manufacturer 
included  in  the  survey  population.  This 
is  because  the  aggregated  information 
provided  to  the  EPA  did  not  have  sales 
and  VOC  content  information  linked  to 
any  particular  small  manufactiu^r.  The 
data  compiled  all  responses  for  small 
manufacturers  without  any  indication  of 
firm  name.  Therefore,  individual 
product  VOC  content  information  is 
available,  and  total  revenues  of  all  firms 
responding  to  the  survey  as  a  small 
business  is  available,  but  no  method 
exists  for  the  EPA  to  connect  each 
response  to  an  individual  firm  for  a 
calculation  of  actual  firm-level  cost-to- 
revenues  ratios.  Absent  exact 
information  for  each  firm,  the  EPA 
performed  the  analysis  based  upon  an 
average  small  business,  using  reasonable 
assiunptions  based  upon  the  available 
data.  In  lieu  of  firm-level  measiu-es,  the 
analysis  presents  an  average  cost/ 
revenue  ratio  for  a  typical  small  firm 
based  on  the  survey  data. 

The  analysis  has  several  other 
limitations.  Although  the  EPA  included 
specialty  niche  market  categories  in  the 
rule,  based  on  the  data  available  to  the 
EPA,  there  was  no  way  to  accoimt  for 
the  extent  to  which  these  additional 
categories  mitigated  impacts.  For 
example,  the  EPA's  proposal  included 
the  following  categories:  "impacted 
immersion  coatings",  "flow  coatings", 
and  "nonferrous  ornamental  metal 


lacquer  and  surface  coatings"  which 
likely  would  have  been  reported  in  the 
survey  under  the  broader  "industrial 
maintenance"  category.  The  analysis 
would  likely  overestimate  impacts  on 
some  of  the  markets  represented  in  the 
siu^ey  due  to  the  inability  to  accoimt 
for  the  subset  niche  markets  within 
these  surveyed  categories  for  which  the 
EPA  created  additional  categories. 
Additionally,  the  EPA's  analysis 
assumes  that  manufacturers  bear  the  full 
cost  of  each  reformulation.  Since  the 
VOC  content  limits  in  the  rule  reflect 
available  resin  technologies,  the  EPA 
expects  that  the  cost  to  comply  for  those 
manufacturers  needing  to  reformulate 
their  higher  VOC  content  coatings  will 
be  partially  reduced  through  the 
assistance  of  resin  manufactiu^rs/ 
suppliers.  Upon  request,  most  resin 
suppliers  are  willing  to  share 
information  and  sample  low  VOC 
content  formulations  with  interested 
paint  manufacturers,  both  large  and 
small.  For  this  reason,  the  analysis  may 
overestimate  the  impact  of 
reformulation  costs.  A  further 
consideration  is  that  the  EPA's  analysis 
is  based  on  1990  data,  and  there  has 
been  much  technological  progress  in  the 
past  8  years  in  addition  to  new  State 
regulations  with  requirements  similar  to 
the  EPA's  rule  (e.g.,  Massachusetts. 
Kentucky,  and  Oregon). 

In  response  to  public  comments,  the 
EPA  added  7  coating  categories  and 
increased  the  VOC  content  limits  for  4 
coating  categories,  as  well  as  the 
exceedance  fee  provision  and  a 
provision  which  would  enable  each 
manufacturer  to  claim  as  exempt  a 
specified  amount  of  VOC  (known  as  the 
tonnage  exemption).  The  EPA  also 
added  an  extended  period  of 
compliance  after  promulgation  to  allow 
additional  time  for  reformulations.  The 
EPA  expects  these  provisions  to  mitigate 
rule  impacts  on  small  businesses'  low 
production  volumes  and  to  allow  for  the 
preservation  of  several  niche  markets. 
However,  based  on  the  limited  data 
available  to  the  EPA,  only  the  mitigating 
impact  of  exceedance  fees  can  be 
quantified. 

The  EPA  first  conducted  the  analysis 
without  incorporating  the  quantifiable 
mitigating  impacts  of  compliance 
options  available  in  the  final  rule.  The 
analysis  shows  that  when  reformulation 
is  the  only  option  for  compliance,  the 
cost/revenue  ratio  is  2.5  percent  on 
average.  When  the  alternative 
compliance  options  of  the  exceedance 
fee  or  product  withdrawal  are 
considered,  the  ratio  decreases  to  2 
percent.  This  ratio  would  likely 
decrease  further  if  the  cost  effects  of  the 
additional  niche  product  categories,  use 


of  the  tonnage  exemption,  and  reduction 
in  cost  to  reformulate  due  to  resin 
supplier  assistance  could  be  specifically 
quantified. 

The  analysis  in  the  EIA  suggests  that 
a  large  percentage  of  small  firms  will 
opt  for  one  of  the  alternative  compliance 
strategies  in  lieu  of  reformulation.  For 
some  of  the  products  listed  in  the 
survey  as  produced  by  a  small 
manufacturer,  the  EPA  anticipates  that 
it  would  be  less  costly  for  a  firm  to 
utilize  the  exemption  provision,  pay  the 
exceedance  fee,  or  withdraw  a  product 
(and  forego  profits  on  the  product) 
rather  than  to  reformulate.  Although  the 
lack  of  data  at  the  firm  level  does  not 
allow  for  an  approximation  of  the  use  of 
the  exemption,  the  analysis  suggests 
that  35.5  percent  of  the  small  business 
products  in  the  survey  that  exceed  the 
standards  will  be  maintained  at  current 
VOC  content  levels  through  the 
payment  of  the  exceedance  fee,  4 
percent  will  be.  removed  from  the 
market,  and  60.5  percent  of  the  products 
will  imdergo  reformulation.  The 
availability  of  the  alternative 
compliance  strategies  reduces  the  cost 
to  small  manufacturers  by  23  percent  (or 
more  if  the  effect  of  the  tonnage 
exemption  and  the  portion  of 
reformulation  cost  borne  by  resin 
manufacturers/supphers  could  be 
quantified). 

Based  on  the  findings  of  the  analysis 
and  consideration  of  additional 
provisions  which  are  designed  to 
mitigate  impacts,  the  EPA  believes  that 
it  is  highly  unlikely  that  the  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  EPA  believes  that  these  measures 
adopted  in  the  final  rule  will 
significantly  mitigate  the  economic 
impacts  on  small  businesses  that  might 
otherwise  have  occurred. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Under  section  205,  the 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  the 
EPA  to  establish  a  plan  for  informing 
and  advising  any  small  governments 
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that  may  be  significantly  or  uniquely 
impacted  by  the  rule. 

Based  upon  the  analysis  presented  in 
the  EIA,  the  EPA  has  determined  that 
the  action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  in  any  one  year. 
Therefore,  the  requirements  of  sections 

202  and  205  of  the  Unfunded  Kfandates 
Reform  Act  do  not  apply  to  this  action. 
The  EPA  has  likewise  determined  that 
the  final  rule  does  not  include 
regulatory  requirements  that  would 
significantly  or  imiquely  affect  small 
governments.  Thus,  today's  action  is  not 
subject  to  the  requirements  of  section 

203  of  the  Unfunded  Mandates  Act. 

G.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801,  at  seq..  as  added  by  the 
SBREFA  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  Major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective 
September  11. 1998. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (the  NTTAA).  Pub.  L.  No. 
104-113,  §  12(d)  (15  U.S.C.  272  note), 
directs  the  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standaiti  bodies.  The  NTTAA 
requires  the  EPA  to  provide  Congress, 
through  0MB,  explanations  when  the 
EPA  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

In  the  case  of  this  rule,  the  proposed 
rule  required  the  use  of  Method  24  to 


determine  VOC  content  of  coatings.  This 
method  is  a  compilation  of  existing 
volimtary  consensus  methods  to 
determine  the  volatile  matter  content, 
water  content,  and  density  of  coatings. 
In  response  to  the  proposed  rule,  the 
EPA  received  no  comments  pertaining 
to  the  use  of  additional  voltmtary 
consensus  standards  rather  than  the 
proposed  Method  24,  either  during  or 
after  the  comment  period.  In  preparing 
the  final  rule,  however,  the  EPA  has 
investigated  to  determine  the 
availability  of  any  other  existing 
voluntary  consensus  standards  for  use 
in  lieu  of  Method  24. 

The  EPA  has  searched  for  additional 
voluntary  consensus  standards  that 
might  be  applicable.  The  search 
included  use  of  the  National  Standards 
System  Network,  an  automated  service 
provided  by  the  American  National 
Standards  institute  for  identifying 
available  national  and  international 
standards.  The  EPA  has  not  identified 
any  voluntary  consensus  standards  that 
are  not  presently  included  in  Method  24 
and  that  would  result  in  equivalent 
results.  The  EPA  did  identify  another 
voluntary  consensus  method  (ASTM 
Method  D  3960)  that  provides 
instructions  for  calculating  VOC  content 
in  many  different  units.  Because  this 
other  method  does  not  specify  which 
units  to  use,  it  may  result  in 
inconsistent  applications  of  the 
procedure  and  could  make  the  standard 
more  difficult  to  enforce.  Consequently, 
the  EPA  determined  that  this  other 
voluntary  consensus  method  would  be 
impractical  to  adopt.  In  addition,  the 
EPA  believes  that  it  is  appropriate  to  use 
Method  24  both  because  it  has  proven 
reliable  and  practical  to  achieve,  the 
goals  of  reducing  VOC  and  because  the 
EPA  wishes  to  foster  uniformity  in 
testing  nationwide.  Accordingly,  the 
EPA  has  determined  that  Method  24 
constitutes  the  appropriate  method  for 
determining  product  compliance  under 
this  final  rule. 

/.  Executive  Order  13045 

Executive  Order  13045  applies  to  any 
rule  that  the  EPA  determines  (1)  is 
economically  significant  as  defined 
under  Executive  Order  12866,  and  (2) 
for  which  the  environmental  health  or 
safety  risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  EPA. 


This  final  rule  is  not  subject  to 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  Executive  Order  12866,  and  it  does 
not  address  an  environmental  health  or 
safety  risk  that  would  have  a 
disproportionate  effect  on  children. 

Executive  Order  13084 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is  , 
not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  the  EPA  provides  to  the 
Office  of  Management  and  Budget  a 
description  of  the  prior  consultation  and 
communications  the  agency  has  had 
with  representatives  of  tribal 
governments  and  a  statement  supporting 
the  need  to  issue  the  regulation.  In 
addition.  Executive  Order  13084 
requires  the  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Information  available  to 
the  Administrator  does  not  indicate  that 
this  action  will  have  any  effect  on 
Indian  tribal  governments. 

List  of  Subjects  in  40  CFR  Part  59 

Environmental  protection.  Air 
pollution  control.  Architectural 
coatings,  Consumer  and  commercial 
products,  Incorporation  by  reference. 
Ozone,  volatile  organic  compound. 

Dated:  August  14, 1998. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  59  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  59— NATIONAL  VOLATILE 
ORGANIC  COMPOUND  EMISSION 
STANDARDS  FOR  CONSUMER  AND 
COMMERCIAL  PRODUCTS 

1.  The  authority  citation  for  p«ut  59 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Part  59  is  amended  by  adding 
subpart  D  to  read  as  follows: 
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Subpart  D— National  Volatil*  Organic 
Compound  Emission  Standards  for 
Architsctural  Coatings 

Sees. 

59.400  Applicability  and  compliance  dates. 

59.401  Definitions. 

59.402  VOC  content  limits. 

59.403  Exceedance  fees. 

59.404  Tonnage  exemption. 

59.405  Container  lal)eling  requirements. 

59.406  Compliance  provisions. 

59.407  Recordkeeping  requirements. 

59.408  Reporting  requirements. 

59.409  Addresses  of  EPA  Regional  OfBces. 

59.410  State  authority. 

59.411  Circumvention. 

59.412  Incorporations  by  reference. 

59.413  Availability  of  information  and 
confidentiality. 

Appendix  A  to  subpart  D — ^Deteraiination  of 
Volatile  Matter  Content  of  Methacrylate 
Multicomponent  Coatings  Used  as 
Traffic  Marking  Coatings 

Table  1  to  Subpart  D — Volatile  Organic 
Compound  (VOC)  Content  Limits  for 
Architectural  Coatings 

Subpart  D— National  Volatile  Organic 
Compound  Emission  Standards  for 
Architectural  Coatings 

§  59.400    Applicability  and  compliancs 
dates. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  provisions 
of  this  subpart  apply  to  each 
architectural  coating  manufactiued  on 
or  after  September  13, 1999  for  sale  or 
distribution  in  the  United  States. 

(b)  For  any  architectural  coating 
registered  imder  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (7 
U.S.C.  Section  136,  et  seq.),  the 
provisions  of  this  subpart  apply  to  any 
such  coating  manufactured  on  or  after 
March  13.  2000  for  sale  or  distribution 
in  the  United  States.  < 

(c)  The  provisions  of  this  subpart  do 
not  apply  to  any  architectural  coating 
described  in  paragraphs  (c)(1)  throu^ 
(c)(5)  of  this  section: 

(1)  A  coating  that  is  manu£actiu«d  for 
sale  or  distribution  to  architectural 
coating  markets  outside  the  United 
States:  such  a  coating  must  not  be  sold, 
or  distributed  within  the  United  States 
as  an  architectural  coating. 

(2)  A  coating  that  is  manufactured 
prior  to  September  13, 1999. 

(3)  A  coating  that  is  sold  in  a 
nonrefiUable  aerosol  container. 

(4)  A  coating  that  is  collected  and 
redistributed  at  a  paint  exchange. 

(5)  A  coating  that  is  sold  in  a 
container  with  a  volume  of  one  liter  or 
less. 

§59.401    Definitions. 

Act  means  the  Clean  Air  Act  (42 
U.S.C.  7401,  et  seq.,  as  amended  by  Pub. 
L.  101-549. 104  Stat.  2399). 


Adhesive  means  any  chemical 
substance  that  is  applied  for  the  purpose 
of  bonding  two  surfaces  together  other 
than  by  mechanical  means.  Under  this 
subpart,  adhesives  are  not  considered 
coatings. 

Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  or  an  authorized  representative. 

Antenna  coating  means  a  coating 
formulated  and  recommended  for 
application  to  equipment  and  associated 
structural  appurtenances  that  are  used 
to  receive  or  transmit  electromagnetic 
signals. 

Anti-fouling  coating  means  a  coating 
formulated  and  reconmnended  for 
application  to  submerged  stationary 
structures  and  their  appurtenances  to 
prevent  or  reduce  the  attachment  of 
marine  or  freshwater  biological 
organisms,  including,  but  not  limited  to. 
coatings  registered  with  the  EPA  under 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (7  U.S.C.  Section  136. 
et  seq.)  and  nontoxic  foul-release 
coatings. 

Anti-graffiti  coating  means  a  clear  or 
opaque  hi^  performance  coating 
formulated  and  recommended  for 
application  to  interior  and  exterior 
walls,  doors,  partitions,  fences,  signs, 
and  miu'als  to  deter  adhesion  of  graffiti 
and  to  resist  repeated  scrubbing  and 
exposure  to  harsh  solvents,  cleansers,  or 
scouring  agents  used  to  remove  graffiti. 

Appurtenance  means  any  accessory  to 
a  stationary  structure,  whether  installed 
or  detached  at  the  proximate  site  of 
installation,  including  but  not  limited 
to:  bathroom  and  kitchen  fixtiues; 
cabinets;  concrete  forms;  doors; 
elevators;  fences;  hand  railings;  heating 
equipment,  air  conditioning  equipment, 
and  other  fixed  mechanical  equipment 
or  stationary  tools;  lamp  posts; 
partitions;  pipes  and  piping  systems; 
rain  gutters  and  downspouts;  stairways, 
fixed  ladders,  catwalks,  and  fire 
escapes;  and  window  screens. 

Architectural  coating  means  a  coating 
recommended  for  field  appUcation  to 
stationary  structures  and  their 
appiutenances,  to  portable  buildings,  to 
pavements,  or  to  ciu'bs.  This  definition 
excludes  adhesives  and  coatings 
recommended  by  the  manufacturer  or 
importer  solely  for  shop  applications  or 
solely  for  application  to  non-stationary 
structures,  such  as  airplanes,  ships, 
boats,  and  railcars. 

Below-ground  wood  preservative 
means  a  coating  that  is  formulated  and 
recommended  to  protect  below-ground 
wood  from  decay  or  insect  attack  and 
that  is  registered  with  the  EPA  under 
the  Federal  Insecticide,  Fungicide,  and 


Rodenticide  Act  (7  U.S.C  Section  136, 
et  seq.). 

Bituminous  coating  and  mastic  means 
a  coating  or  mastic  formtilated  and 
recommended  for  roofing,  pavement 
sealing,  or  waterproofing  that 
incorporates  bitumens.  Bitimiens  are 
black  or  brown  materials  including,  but 
not  limited  to,  asphalt,  tar,  pitch,  and 
asphaltite  that  are  soluble  in  carbon 
disulfide,  consist  mainly  of 
hydrocarbons,  and  are  obtained  from 
natiiral  deposits  of  asphalt  or  as 
residues  from  the  distillation  of  crude 
petroleum  or  coal. 

Bond  breaker  means  a  coating 
formulated  and  recommended  for 
application  between  layers  of  concrete 
to  prevent  a  &«shly  poured  top  layer  of 
concrete  from  bonding  to  the  layer  over 
which  it  is  poured. 

Calcimine  recoater  means  a  flat 
solventbome  coating  formulated  and 
recommended  specifically  for  recoating 
calcimine-painted  ceilings  and  other 
calcimine-painted  substrates. 

Chalkboard  resurfacer  means  a 
coating  formulated  and  recommended 
for  application  to  chalkboards  to  restore 
a  suitable  surface  for  writing  with  chalk. 

Clear  means  allowring  Ught  to  pass 
through,  so  that  the  substrate  may  be 
distinctly  seen; 

Coating  means  a  material  applied 
onto  or  impregnated  into  a  substrate  for 
protective,  decorative,  or  functional 
purposes.  Such  materials  include,  but 
are  not  limited  to,  paints,  varnishes, 
sealants,  inks,  maskants,  and  temporary 
coatings.  Protective,  decorative,  or 
functional  materials  that  consist  only  of 
solvents,  acids,  bases,  or  any 
combination  of  these  substances  are  not 
considered  coatings  for  the  purposes  of 
this  subpart. 

Colorant  means  a  concentrated 
pigment  dispersion  of  water,  solvent, 
and/or  binder  that  is  added  to  an 
architectural  coating  in  a  paint  store  or 
at  the  site  of  application  to  produce  the 
desired  color. 

Concrete  curing  compound  means  a 
coating  formulated  and  recommended 
for  appUcation  to  freshly  placed 
concrete  to  retard  the  evaporation  of 
water. 

Concrete  curing  and  sealing 
compound  means  a  liquid  membrane- 
forming  compound  marketed  and  sold 
solely  for  application  to  concrete 
surfaces  to  reduce  the  loss  of  water 
during  the  hardening  process  and  to  seal 
old  and  new  concrete  providing 
resistance  against  alkalis,  adds,  and 
ultraviolet  light,  and  provide  adhesion 
promotion  qualities.  The  coating  must 
meet  the  requirements  of  American 
Society  for  Testing  and  Materials 
(ASTM)  C  1315-95,  Standard 
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Specification  for  Liquid  Membrane- 
Forming  Compoimds  Having  Special 
Properties  for  Curing  and  Sealing 
Concrete  (incorporated  by  reference — 
see  §59.412  of  this  subpart). 

Concrete  protective  coating  means  a 
high-build  coating,  formulated  and 
recommended,  for  application  in  a 
single  coat  over  concrete,  plaster,  or 
othercementitious  surfaces.  These 
coatings  are  formulated  to  be  primerless, 
one-coat  systems  that  can  be  applied 
over  form  oils  and/or  uncured  concrete. 
These  coatings  prevent  spalling  of 
concrete  in  freezing  temperatures  by 
providing  long-term  protection  from 
water  and  chloride  ion  intrusion. 

Concrete  surface  retarder  means  a 
mixture  of  retarding  ingredients  such  as 
extender  pigments,  primary  pigments, 
resin,  and  solvent  that  interact 
chemically  with  the  cement  to  prevent 
hardening  on  the  surface  where  the 
retarder  is  applied,  allowing  the 
retarded  mix  of  cement  and  sand  at  the 
siu'face  to  be  washed  away  to  create  an 
exposed  aggregate  finish. 

Container  means  the  individual 
receptacle  that  holds  the  coating  for 
storage  and/or  sale  or  distribution. 

Conversion  varnish  means  a  clear  acid 
curing  coating  with  an  alkyd  or  other 
resin  blended  with  amino  resins  and 
supplied  as  a  single  component  or  two- 
component  product.  Conversion 
varnishes  produce  a  hard,  durable,  clear 
finish  designed  for  professional 
application  to  wood  flooring.  Thelfilm 
formation  is  the  result  of  an  acid- 
catalyzed  condensation  reaction, 
affecting  a  transetherification  at  the 
reactive  ethers  of  the  amino  resins. 

Dry  fog  coating  means  a  coating 
formulated  and  recommended  only  for 
spray  application  such  that  overspray 
droplets  dry  before  subsequent  contact 
with  incidental  surfaces  in  the  vicinity 
of  the  surface  coating  activity. 

Exempt  compounds  means  specific 
organic  compounds  that  are  not 
considered  volatile  organic  compounds 
(VOC)  due  to  negligible  photochemical 
reactivity.  The  exempt  compounds  are 
specified  in  40  CFR  51.100. 

Exterior  coating  means  an 
architectural  coating  formulated  and 
recommended  for  use  in  conditions 
exposed  to  the  weather. 

Extreme  high  durability  coating 
means  an  air  dry  coating,  including  a 
fluoropolymer-based  coating,  that  is 
formulated  and  reconunended  for 
touchup  of  precoated  architectiural 
aluminum  extrusions  and  panels  and  to 
ensure  the  protection  of  architectural 
subsections,  and  that  meets  the 
weathering  requirements  of  American 
Architectural  Manufact\u«r's 
Association  (AAMA)  specification  605- 


98,  Volxmtary  Specification  Performance 
Requirements  and  Test  Procedures  for 
High  Performance  Organic  Coatings  on 
Aluminum  Extrusions  and  Panels, 
Section  7.9  (incorporated  by  reference — 
see  §  59.412  of  this  subpart). 

Faux-finishing/glazing  means  a 
coating  used  for  wet-in-wet  techniques, 
such  as  faux  woodgrain,  faux  marble, 
and  simulated  aging,  which  require  the 
finish  to  remain  wet  for  an  extended 
period  of  time. 

Fire-retardant/ resistive  coating  means 
a  coating  formulated  and  recommended 
to  retard  ignition  and  flame  spread,  or 
to  delay  melting  or  structural  weakening 
due  to  high  heat,  that  has  been  fire 
tested  and  rated  by  a  certified  laboratory 
for  use  in  bringing  buildings  and 
construction  materials  into  compliance 
with  Federal,  State,  and  local  building 
code  requirements. 

Flat  coating  means  a  coating  that  is 
not  defined  under  any  other  definition 
in  this  section  and  that  registers  gloss 
less  than  15  on  an  85-degree  meter  or 
less  than  5  on  a  60-degree  meter 
according  to  ASTM  Method  D  523-89, 
Standard  Test  Method  for  Specular 
Gloss  (incorporated  by  reference — see 
§59.412  of  this  subpart). 

Floor  coating  means  an  opaque 
coating  with  a  high  degree  of  abrasion 
resistance  that  is  formulated  and 
recommended  for  application  to  flooring 
including,  but  not  limited  to,  decks, 
porches,  and  steps  in  a  residential 
setting. 

Flow  coating  means  a  coating  that  is 
used  by  electric  power  companies  or 
their  subcontractors  to  maintain  the 
protective  coating  systems  present  on 
utility  transformer  units. 

Form  release  compound  means  a 
coating  formulated  and  recommended 
for  application  to  a  concrete  form  tb 
prevent  the  freshly  placed  concrete  from 
bonding  to  the  form.  The  form  may 
consist  of  wood,  metal,  or  some  material 
other  than  concrete. 

Graphic  arts  coating  or  sign  paint 
means  a  coating  formulated  and 
recommended  for  hand-application  by 
artists  using  brush  or  roller  techniques 
to  indoor  or  outdoor  signs  (excluding 
structural  components)  and  murals 
including  lettering  enamels,  poster 
colors,  copy  blockers,  and  bulletin 
enamels. 

Heat  reactive  coating  means  a  high 
performance  phenolic-based  coating 
requiring  a  minimum  temperature  of 
191  "C  (375  "F)  to  204  "C  (400  "F)  to 
obtain  complete  polymerization  or  cure. 
These  coatings  are  formulated  and 
recommended  for  commercial  and 
industrial  use  to  protect  substrates  from 
degradation  and  maintain  product 


purity  in  which  one  or  more  of  the 
following  extreme  conditions  exist: 

(1)  Continuous  or  repeated  immersion 
exposure  of  90  to  98  percent  sulfuric 
acid,  or  oleum; 

(2)  Continuous  or  repeated  immersion 
exposure  to  strong  organic  solvents; 

(3)  Continuous  or  repeated  immersion 
exposure  to  petroleum  processing  at 
high  temperatures  and  pressures;  and 

(4)  Continuous  or  repeated  immersion 
exposure  to  food  or  pharmaceutical 
products  which  may  or  may  not  require 
high  temperature  sterilization. 

High  temperature  coating  means  a 
high  performance  coating  formulated 
and  recommended  for  application  to 
substrates  exposed  continuously  or 
intermittently  to  temperatures  above 
202''C  (400°F). 

Impacted  immersion  coating  means  a 
high  performance  maintenance  coating 
formulated  and  recommended  for 
application  to  steel  structures  subject  to 
immersion  in  turbulent,  debris-laden 
water.  These  coatings  are  specifically 
resistant  to  high-energy  impact  damage 
caused  by  floating  ice  or  debris. 

Imported  means  that  a  coating 
manufactured  outside  the  United  States 
has  been  brought  into  the  United  States 
for  sale  or  distribution. 

Importer  means  a  person  that  brings 
architectural  coatings  into  the  United 
States  for  sale  or  distribution  within  the 
United  States.  This  definition  does  not 
include  any  person  that  brings  a  coating 
into  the  United  States  and  repackages 
the  coating  by  transferring  it  from  one 
container  to  another,  provided  the 
coating  VOC  content  is  not  altered  and 
the  coating  is  not  sold  or  distributed  to 
another  party.  For  purposes  of  applying 
this  definition,  divisions  of  a  company, 
subsidiaries,  and  parent  companies  are 
considered  to  be  a  single  importer. 

Industrial  maintenance  coating  means 
a  high  performance  architectural 
coating,  including  primers,  sealers, 
undercoaters,  intermediate  coats,  and 
topcoats  formulated  and  recommended 
for  application  to  substrates  exposed  to 
one  or  more  of  the  following  extreme 
environmental  conditions  in  an 
industrial,  commercial,  or  institutional 
setting: 

(1)  Immersion  in  water,  wastewater, 
or  chemical  solutions  (aqueous  and 
nonaqueous  solutions),  or  chronic 
exposure  of  interior  surfaces  to  moisture 
condensation; 

(2)  Acute  or  chronic  exposure  to 
corrosive,  caustic,  or  acidic  agents,  or  to 
chemicals,  chemical  fumes,  or  chemical 
mixtures  or  solutions; 

(3)  Repeated  exposure  to  temperatures 
above  120  "C  (250  "F); 

(4)  Repeated  (frequent)  heavy 
abrasion,  including  mechanical  wear 
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and  repeated  (frequent)  scrubbing  with 
industrial  solvents,  cleansers,  or 
scouring  agents;  or 

(5)  Exterior  exposiire  of  metal 
structxures  and  structural  components. 

Interior  clear  wood  sealer  means  a 
low  viscosity  coating  formulated  and 
recommended  for  seaUng  and  preparing 
porous  wood  by  penetrating  the  wood 
and  creating  a  imiform  smooth  substrate 
for  a  finish  coat  of  paint  or  varnish. 

Interior  coating  means  an 
^irchitectural  coating  formulated  and 
recommended  for  use  in  conditions  not 
exposed  to  natural  weathering. 

Label  means  any  written,  printed,  or 
graphic  matter  affixed  to,  applied  to, 
attached  to,  blown  into,  formed,  molded 
into,  embossed  on,  or  appearing  upon 
any  architectural  coating  container  for 
purposes  of  branding,  identifying,  or 
giving  information  with  respect  to  the 
product,  use  of  the  product,  or  contents 
of  the  container. 

Lacquer  means  a  clear  or  pigmented 
wood  finish,  including  clear  lacquer 
sanding  sealers,  formulated  with 
cellulosic  or  synthetic  resins  to  dry  by 
evaporation  without  chemical  reaction 
and  to  provide  a  solid,  protective  film. 
Lacquer  stains  are  considered  stains,  not 
lacquers. 

Low  solids  means  containing  0.12 
kilogram  or  less  of  solids  per  liter  (1 
poimd  or  less  of  solids  per  gallon)  of 
coating  material  and  for  which  at  least 
half  of  the  volatile  component  is  water. 

Magnesite  cement  coating  means  a 
coating  formulated  and  recommended 
for  apphcation  to  magnesite  cement 
decking  to  protect  the  magnesite  cement 
substrate  from  erosion  by  water. 

Manufactured  means  that  coating 
ingredients  have  been  combined  and 
put  into  containers  that  have  been 
labeled  and  made  available  for  sale  or 
distribution. 

Ma/iu/acfurer  means  a  person  that 
produces,  packages,  or  repackages 
architectural  coatings  for  sale  or 
distribution  in  the  United  States.  A 
person  that  repackages  architectiu^l 
coatings  as  part  of  a  paint  exchange,  and 
does  not  produce,  package,  or  repackage 
any  other  architectural  coatings  for  sale 
or  distribution  in  the  United  States,  is 
excluded  frtjm  this  definition.  A  person 
that  repackages  a  coating  by  transferring 
it  from  one  container  to  another  is 
excluded  from  this  definition,  provided 
the  coating  VOC  content  is  not  altered 
and  the  coating  is  not  sold  or  distributed 
to  another  party.  For  purposes  of 
applying  this  definition,  divisions  of  a 
company,  subsidiaries,  and  parent 
companies  are  considered  to  be  a  single 
manufacturer. 

Mastic  texture  coating  means  a 
coating  formulated  and  recommended  to 


cover  holes  and  minor  cracks  and  to 
conceal  surface  irregularities,  and  is 
applied  in  a  single  coat  of  at  least  10 
mils  (0.010  inch)  dry  film  thickness. 

Metallic  pigmented  coating  means  a 
nonbitiuninous  coating  containing  at 
least  0.048  kilogram  of  metallic  pigment 
per  liter  of  coating  (0.4  poimd  per 
gallon)  including,  but  not  limited  to. 
zinc  pigment. 

Multi-colored  coating  means  a  coating 
that  is  packaged  in  a  single  container 
and  exhibits  more  than  one  color  when 
applied. 

Nonferrous  ornamental  metal 
lacquers  and  surface  protectant  means  a 
clear  coating  formulated  and 
recommended  for  application  to 
ornamental  architectural  metal 
substrates  (bronze,  stainless  steel, 
copper,  brass,  and  anodized  aluminiun) 
to  prevent  oxidation,  corrosion,  and 
surface  degradation. 

Nonflat  coating  means  a  coating  that 
is  not  defined  under  any  other 
definition  in  this  section  and  that 
registers  a  gloss  of  15  or  greater  on  an 
85-degree  meter  or  5  or  greater  on  a  60- 
degree  meter  according  to  ASTM 
Method  D  523-89,  Standard  Test 
Method  for  Specular  Gloss 
(incorporated  by  reference — see  §  59.412 
of  this  subpart). 

Nuclear  coating  means  a  protective 
coating  formulated  and  recommended  to 
seal  porous  surfaces  such  as  steel  (or 
concrete)  that  otherwise  would  be 
subject  to  intrusion  by  radioactive 
materials.  These  coatings  must  be 
resistant  to  long-term  (service  life) 
cumulative  radiation  exposure  (ASTM 
Medaod  D  4082-89,  Standard  Test 
Method  for  Effects  of  Gamma  Radiation 
on  Coatings  for  Use  in  Light-Water 
Nuclear  Power  Plants  (incorporated  by 
reference — see  §  59.412  of  this  subpart)), 
relatively  easy  to  decontaminate,  and 
resistant  to  various  chemicals  to  which 
the  coatings  are  likely  to  be  exposed 
(ASTM  Method  D  3912-80  (Reapproved 
1989),  Standard  Test  Method  for 
Chemical  Resistance  of  Coatings  Used  in 
Light-Water  Nuclear  Power  Plants 
(incorporated  by  reference — see  §  59.412 
of  this  subpart)). 

Opaque  means  not  allowing  light  to 
pass  through,  so  that  the  substrate  is 
concealed  from  view. 

Paint  exchange  means  a  program  in 
which  consiuners,  excluding 
architectiiral  coating  manufacturers  and 
importers,  may  drop  off  and  pick  up 
usable  post-consumer  architectural 
coatings  in  order  to  reduce  hazardous 
waste. 

Person  means  an  individual, 
corporation,  partnership,  association. 
State  municipality,  pohtical  subdivision 
of  a  State,  and  any  agency,  department. 


or  instrumentality  of  the  United  States 
and  any  officer,  agent,  or  employee 
thereof. 

Pigmented  means  containing  finely 
ground  insoluble  powder  used  to 
provide  one  or  more  of  the  following 
I  properties:  color,  corrosion  inhibition; 
conductivity;  fouling  resistance; 
opacity;  or  improved  mechanical 
'  properties. 

Post-consumer  coating  means  an 
architectural  coating  that  has  previously 
been  purchased  by  a  consumer  or 
distributed  to  a  consimier  but  not 
applied,  and  reenters  the  marketplace  to 
be  purchased  by  or  distributed  to  a 
consumer.  Post-consumer  coatings 
include,  but  are  not  limited  to,  coatings, 
collected  during  hazardous  waste 
collection  programs  for  repackaging  or 
blending  with  virgin  coating  materials. 

Pretreatment  wash  primer  means  a 
primer  that  contains  a  miniminn  of  0.5 
percent  acid,  by  weight,  that  is 
formulated  and  recommended  for 
application  directly  to  bare  metal 
surfaces  in  thin  films  to  provide 
corrosion  resistance  and  to  promote 
adhesion  of  subsequent  topcoats. 

Primer  means  a  coating  formulated 
and  recommended  for  application  to  a 
substrate  to  provide  a  firm  bond 
between  the  substrate  and  subsequent 
coatings. 

Quick-dry  enamel  means  a  nonflat 
coating  that  has  the  following 
characteristics: 

(1)  Is  capable  of  being  applied  directly 
from  the  container  imder  normal 
conditions  with  ambient  temperatiues 
between  16  and  27''C  (60  and  SOT); 

(2)  When  tested  in  accordance  with 
ASTM  Method  D  1640-83  (Reapproved 
1989),  Standard  Test  Methods  for 
Drying,  Curing,  or  Film  Formation  of 
Organic  Coatings  at  Room  Tem[>erature 
(incorporated  by  refierence — see 

§  59.412),  sets  to  touch  in  2  hoius  or 
less,  is  tack  fi-ee  in  4  hours  or  less,  and 
dries  hard  in  8  hours  or  less  by  the 
mechanical  test  method;  and 

(3)  Has  a  dried  film  gloss  of  70  or 
above  on  a  60  degree  meter. 

Quick-dry  primer,  sealer,  and 
undercoater  means  a  primer,  sealer,  or 
imdercoater  that  is  dry  to  the  touch  in 
a  Vz  hour  and  can  be  recoated  in  2  hours 
when  tested  in  accordance  with  ASTM 
Method  D  1640-83  (Reapproved  1989). 
Standard  Test  Methods  for  Drying, 
Curing,  or  Film  Formation  of  Organic 
Coatings  at  Room  Temperature 
(incorporated  by  reference — see  §  59.412 
of  this  subpart). 

Recycled  coating  means  an 
architectural  coating  that  contains  some 
portion  of  post-consiuner  coating. 
Recycled  architectural  coatings  include, 
but  are  not  limited  to,  post-consimier 
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coatings  that  have  been  repackaged  or 
blended  with  virgin  coating  materials. 

Repackage  means  to  transfer  an 
architectural  coating  from  one  container 
to  another. 

Repair  and  maintenance 
thermoplastic  coating  means  an 
industrial  maintenance  coating  that  has 
vinyl  or  chlorinated  rubber  as  a  primary 
resin  and  is  recommended  solely  for  the 
repair  of  existing  vinyl  or  chlorinated 
rubber  coatings  without  the  full  removal 
of  the  existing  coating  system. 

Roof  coating  means  a  coating 
formulated  and  recommended  for 
application  to  exterior  roofs  for  the 
primary  pvupose  of  preventing 
penetration  of  the  substrate  by  water  or 
reflecting  heat  and  reflecting  ultraviolet 
radiation.  This  does  not  include 
thermoplastic  rubber  coatings. 

Rust  preventative  coating  means  a 
coating  formulated  and  recommended 
for  use  in  preventing  the  corrosion  of 
ferrous  metal  surfaces  in  residential 
situations. 

Sanding  sealer  means  a  clear  wood 
coating  formulated  and  recommended 
for  application  to  bare  wood  to  seal  the 
wood  and  to  provide  a  coat  that  can  be 
sanded  to  create  a  smooth  surface.  A 
sanding  sealer  that  also  meets  the 
definition  of  a  lacquer  is  not  included 
in  this  category,  but  is  included  in  the 
lacquer  category. 

Sealer  means  a  coating  formulated 
and  recommended  for  application  to  a 
substrate  for  one  or  more  of  the 
following  purposes:  to  prevent 
subsequent  coatings  from  being 
absorbed  by  the  substrate;  to  prevent 
harm  to  subsequent  coatings  by 
materials  in  the  substrate;  to  block 
stains,  odors,  or  efflorescence;  to  seal 
Hre,  smoke,  or  water  damage;  or  to 
condition  chalky  surfaces. 

Semitransparent  means  not 
completely  concealing  the  surface  of  a 
substrate  or  its  natural  texture  or  grain 
pattern. 

Shellac  means  a  clear  or  pigmented 
coating  formulated  with  natural  resins 
(except  nitrocellulose  resins)  soluble  in 
alcohol  (including,  but  no.t  limited  to, 
the  resinous  secretions  of  the  lac  beetle, 
Laciffer  lacca).  Shellacs  dry  by 
evaporation  without  chemical  reaction 
and  provide  a  quick-drying,  solid 
protective  film  that  may  be  used  for 
blocking  stains. 

Shop  application  means  that  a  coating 
is  applied  to  a  product  or  a  component 
of  a  product  in  a  factory,  shop,  or  other 
structure  as  part  of  a  manufacturing, 
production,  or  repairing  process  (e.g., 
original  equipment  manufacturing 
coatings). 


Stain  means  a  coating  that  produces  a 
dry  film  with  minimal  coloring.  This 
includes  lacquer  stains. 

Stain  controller  means  a  conditioner 
or  pretreatment  coating  formulated  and 
recommended  for  application  to  wood 
prior  to  the  appUcation  of  a  stain  in 
order  to  prevent  uneven  penetration  of 
the  stain. 

Swimming  pool  coating  means  a 
coating  formulated  and  reconmiended  to 
coat  the  interior  of  swimming  pools  and 
to  resist  swimming  pool  chemicals. 

Thermoplastic  rubber  coating  and 
mastic  means  a  coating  or  mastic 
formulated  and  recommended  for 
application  to  roofing  or  other  structural 
surfaces  and  that  incorporates  no  less 
than  40  percent  by  weight  of 
thermoplastic  rubbers  in  the  total  resin 
solids  and  may  also  contain  other 
ingredients  including,  but  not  limited 
to,  fillers,  pigments,  and  modifying 
resins. 

Tint  base  means  a  coating  to  which 
colorant  is  added  in  a  paint  store  or  at 
the  site  of  application  to  produce  a 
desired  color. 

Traffic  marking  coating  means  a 
coating  formulated  and  recommended 
for  marking  and  striping  streets, 
highways,  or  other  traffic  surfaces 
including,  butnot  limited  to,  ciubs, 
berms,  driveways,  parking  lots, 
sidewalks,  and  airport  runways. 

Undercoater  means  a  coating 
formulated  and  recommended  to 
provide  a  smooth  surface  for  subsequent 
coatings. 

United  States  means  the  United  States 
of  America,  including  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam. 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Varnish  means  a  clear  or  semi- 
transparent  coating,  excluding  lacquers 
and  shellacs,  formulated  and 
recommended  to  provide  a  durable, 
solid,  protective  film.  Varnishes  may 
contain  small  amounts  of  pigment  to 
color  a  surface,  or  to  control  the  final 
sheen  or  gloss  of  the  finish. 

Volatile  organic  compound  or  VOC 
means  any  organic  compound  that 
participates  in  atmospheric 
photochemical  reactions,  that  is,  any 
organic  compound  other  than  those 
which  the  Administrator  designates  as 
having  negligible  photochemical 
reactivity.  For  a  list  of  compounds  that 
the  Administrator  has  designated  as 
having  negligible  photochemical 
reactivity,  also  referred  to  as  exempt 
compounds,  refer  to  40  CFR  51.100(s). 

VOC  content  means  the  weight  of 
VOC  per  volume  of  coating,  calculated 


according  to  the  procedures  in 
§  59.406(a)  of  this  subpart. 

Waterproofing  sealer  and  treatment 
means  a  coating  formulated  and 
recommended  for  application  to  a 
porous  substrate  for  the  primary 
purpose  of  preventing  the  penetration  of 
water. 

Wood  preservative  means  a  coating 
formulated  and  recommended  to  protect 
exposed  wood  from  decay  or  insect 
attack,  registered  with  the  EPA  imder 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (7  U.S.C.  Section  136, 
et  seq.). 

Zone  marking  coating  means  a  coating 
formulated  and  recommended  for 
marking  and  striping  driveways,  parking 
lots,  sidewalks,  ciu-bs,  or  airport 
runways,  and  sold  or  distributed  in  a 
container  with  a  voliune  of  19  liters  (5 
gallons)  or  less. 

§59.402    VOC  Content  limits. 

(a)  Each  manufacturer  and  importer  of 
any  architectural  coating  subject  to  this 
subpart  shall  ensure  that  the  VOC 
content  of  the  coating  does  not  exceed 
the  applicable  limit  in  table  1  of  this 
subpari.  except  as  provided  in  §§  59.403 
and  59.404  of  this  subpart. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  if  anywhere  on  the 
container  of  any  architectural  coating,  or 
any  label  or  sticker  affixed  to  the 
container,  or  in  any  sales,  advertising,  or 
technical  literature  supplied  by  a 
manufacturer  or  importer  or  anyone 
acting  on  their  behalf,  any 
representation  is  made  that  indicates 
that  the  coating  meets  the  definition  of 
more  than  one  of  the  coating  categories 
listed  in  table  1  of  this  subpart,  then  the 
most  restrictive  VOC  content  limit  shall 
apply. 

Cc)  The  provision  in  paragraph  (b)  of 
this  section  does  not  apply  to  the 
coatings  described  in  paragraphs  (c)(1) 
through  (c){15)  of  this  section. 

(1)  High  temperature  coatings  that  are 
also  recommended  for  use  as  metallic 
pigmented  coatings  are  subject  only  to 
the  VOC  content  limit  in  table  1  of  this 
subpart  for  high  temperature  coatings. 

(2)  Lacquer  coatings  (including 
lacquer  sanding  sealers)  that  are  also 
recommended  for  use  in  other 
architectural  coating  applications  to 
wood,  except  as  stains,  are  subject  only 
to  the  VOC  content  limit  in  table  1  of 
this  subpart  for  lacquers. 

(3)  Metallic  pigmented  coatings  that 
are  also  recommended  for  use  as  roof 
coatings,  industrial  maintenance 
coatings,  or  primers  are  subject  only  to 
the  VOC  content  limit  in  table  1  of  this 
subpart  for  metallic  pigmented  coatings. 

(4)  Shellacs  that  are  also 
recommended  for  use  as  any  other 
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architectural  coating  are  subject  only  to 
the  VOC  content  limit  in  table  1  of  this 
subpart  for  shellacs. 

(5)  Fire-retardant/resistive  coatings 
that  are  also  recommended  for  use  as 
any  other  architectural  coating  are 
subject  only  to  the  VOC  content  limit  in 
table  1  of  this  subpart  for  fire-retardant/ 
resistive^oatings. 

(6)  Pretreatment  wash  primers  that  are 
also  recommended  for  use  as  primers  or 
that  meet  the  definition  for  industrial 
maintenance  coatings  are  subject  only  to 
the  VOC  content  limit  in  table  1  of  this 
subpart  for  pretreatment  wash  primers. 

(7)  Industrial  maintenance  coatings 
that  are  also  recommended  for  use  as 
primers,  sealers,  imdercoaters,  or  mastic 
texture  coatings  are  subject  only  to  the 
VOC  content  limit  in  table  1  of  this 
subpari  for  industrial  maintenance 
coatings. 

(8)  Varnishes  and  conversion 
varnishes  that  are  recommended  for  use 
as  floor  coatings  are  subject  only  to  the 
VOC  content  limit  in  table  1  of  this 
subpari  for  varnishes  and  conversion 
varnishes,  respectively. 

(9)  Anti-graffiti  coatings,  high 
temperature  coatings,  impacted 
immersion  coatings,  thermoplastic 
rubber  coatings  and  mastics,  repair  and 


maintenance  thermoplastic  coatings, 
and  flow  coatings  that  also  meet  the 
definition  for  industrial  maintenance 
coatings  are  subject  only  to  the  VOC 
content  limit  in  table  1  of  this  subpari 
for  their  respective  categories  (i.e..  they 
are  not  subject  to  the  industrial 
maintenance  coatings  VOC  content  limit 
in  table  1  of  this  subpart). 

(10)  Waterproofing  sealers  and 
treatments  that  also  meet  the  definition 
for  quick-dry  sealers  are  subject  only  to 
the  VOC  content  limit  in  table  1  of  this 
subpart  for  waterproofing  sealers  and 
treatments. 

(11)  Sanding  sealers  that  also  meet  the 
definition  for  quick-dry  sealers  are 
subject  only  to  the  VOC  content  limit  in 
table  1  of  this  subpart  for  sanding 
sealers. 

(12)  Nonfetrous  ornamental  metal 
lacquers  and  surface  protectants  that 
also  meet  the  definition  for  lacquers  are 
subject  only  to  the  VOC  content  limit  in 
table  1  of  this  subpart  for  nonferrous 
ornamental  metal  lacquers  and  surface 
protectants. 

(13)  Quick-dry  primers,  sealers,  and 
imdercoaters  that  also  meet  the 
definition  for  primers  and  undercoaters 
are  subject  only  to  the  VOC  content 


limit  in  table  1  of  this  subpart  for  quick- 
dry  primers,  sealers,  and  undercoaters. 

(14)  Antenna  coatings  that  also  meet 
the  definition  for  industrial 
maintenance  coatings  or  primers  are 
subject  only  to  the  VOC  content  limit  in 
table  1  of  this  subpart  for  antenna 
coatings. 

(15)  Bitiuninous  coatings  and  mastics 
that  are  reconmiended  for  use  as  any 
other  architectural  coatings  are  subject 
only  to  the  VOC  content  limit  in  table 

1  of  this  subpart  for  bituminous  coatings 
and  mastics. 

§59.403    Exceedance  fees. 

(a)  Except  as  provided  in  §  59.404  of 
this  subpart,  each  manufacturer  and 
importer  of  any  architectural  coating 
subject  to  the  provisions  of  this  subpart 
may  exceed  the  applicable  VOC  content 
limit  in  table  1  of  this  subpart  for  the 
coating  if  the  manufactiu«r  or  importer 
pays  an  annual  exceedance  fee.  The 
exceedance  fee  must  be  calculated  using 
the  proceduires  in  paragraphs  (b)  and  (c) 
of  this  section. 

(b)  The  exceedance  fee  paid  by  a 
manufacturer  or  importer,  which  is 
equal  to  the  sum  of  the  applicable 
exceedance  fees  for  all  coatings,  must  be 
calculated  using  equation  1  as  follows: 


Annual  Exceedance  Fee  -  ^Coating  Fee^ 


c=l 


(1) 


Where: 

Annual  Exceedance  Fee=The  total 
annual  exceedance  fee  for  a 
manufacturer  or  importer,  in 
dollars. 


Coating  Feec=The  annual  exceedance 
fee  for  each  coating  (c),  for  which  a 
fee  applies,  in  dollars. 

n=nimiber  of  coatings  to  which  a  fee 
applies. 


(c)  The  exceedance  fee  to  be  paidLior 
each  coating  must  be  determined  using 
equation  2  as  follows: 


Coating  Fee^  =  Fee  Rate  x  Excess  VOC  x  Volume  Manufactured  or  Imported     '  (2) 


Where: 

Fee  Rate  =  The  rate  of  $0.0028  per  gram 
of  excess  VOC. 

Excess  VOC  =  The  VOC  content  of  the 
coating,  or  adjusted  VOC  content  of 
a  recycled  coating  (if  applicable),  in 
grams  of  VOC  per  liter  of  coating, 
minus  the  applicable  VOC  content 
Umit  from  table  1  of  this  subpart 
(that  is,  VOC  content  of  the  coating 
minus  VOC  content  limit). 

Volume  Manufactured  or  Imported  = 
The  volume  of  the  coating 
manufactured  or  imported  per  year, 
in  liters,  excluding  any  volume  for 
which  a  tonnage  exemption  is 
claimed  imder  §  59.404  of  this 
subpart, 
(d)  The  exceedance  fee  shall  be  paid 

no  later  than  2  months  after  the  end  of 


the  calendar  year  in  which  the  coatings 
are  manufactured  or  imported,  and  shall 
be  sent  to  the  Regional  Office  of  the  U.S. 
Environmental  Protection  Agency,  as 
listed  in  §  59.409  of  this  subpart,  that 
serves  the  State  or  Territory  in  which 
the  corporate  headquarters  of  the 
manufacturer  or  importer  is  located. 

§59.404    Tonnage  exemption. 

(a)  Each  manufacturer  and  importer  of 
any  architectuiral  coating  subject  to  the 
provisions  of  this  subpart  may  designate 
a  limited  quantity  of  coatings  to  be 
exempt  bom  the  VOC  content  limits  in 
table  1  of  this  subpart  and  the 
exceedance  fee  provisions  of  §  59.403  of 
this  subpart,  provided  all  of  the 
requirements  in  paragraphs  (a)(1) 
through  (a)(4)  of  this  section  are  met. 


(1)  The  total  amount  of  VOC 
contained  in  all  the  coatings  selected  for 
exemption  must  be  equal  to  or  less  than 
23  megagrams  (25  tons)  for  the  period  of 
time  from  September  13, 1999  through 
December  31.  2000;  18  megagrams  (20 
tons)  in  the  year  2001;  and  9  megagams 
(10  tons)  per  year  in"  the  year  2002  and 
each  subsequent  year.  The  amount  of 
VOC  contained  in  each  coating  shall  be 
calculated  using  the  procedure  in 
paragraph  (b)  of  this  section. 

(2)  The  container  labeling 
requirements  of  §  59.405  of  this  subpart. 

(3)  The  recordkeeping  requirements  of 
§  59.407(c)  of  this  subpart. 

(4)  The  reporting  requirements  of 

§  59.408(b),  (e),  and  (f)  of  this  subpart, 
(b)  Each  manufacturer  and  importer 
choosing  to  use  the  exemption 
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described  in  paragraph  (a)  of  this 
section  must  use  equations  3  and  4  to 
calculate  the  total  amount  of  VOC  for 
each  time  period  the  exemption  is 
elected.  - 


TotalV(X:  =  5^VOCe 


(3) 


c=l 


where: 

Total  VOC  =  Total  megagrams  of  VOC 
contained  in  all  coatings  being 
claimed  imder  the  exemption. 


VOCc  =  The  amount  of  VOC,  in 
megagrams,  for  each  coating  (c) 
claimed  imder  the  exemption,  as 
computed  by  equation  4. 

n  =  Number  of  coatings  for  which 
exemption  is  claimed. 


VOCj  =  (Volume  Manufactured  or  Imported) *( VOC  Content)/!  x  10* 


(4) 


Where: 

Volume  Manufactured  or  Imported  = 
Volume  of  the  coating 
manufactured  or  imported,  in  liters, 
for  the  time  period  the  exemption  is 
claimed. 

VOC  Content  =  VOC  content  of  the 

coating  in  grams  of  VOC  per  liter  of 
coating  thinned  to  the 
manufacturer's  maximum 
recommendation,  including  the     ' 
volume  of  any  water,  exempt 
compounds,  or  colorant  added  to 
tint  bases. 

§  59.405    Container  lat)eling  requirements. 

(a)  Each  manufacturer  and  importer  of 
any  architectural  coating  subject  to  the 
provisions  of  this  subpart  shall  provide 
the  information  listed  in  paragraphs 
(a)(1)  through  (a)(3)  of  this  section  on 
the  coating  container  in  which  the 
coating  is  sold  or  distributed. 

(1)  The  date  the  coating  was 
manufactured,  or  a  date  code 
representing  the  date  shall  be  indicated 
on  the  label,  lid,  or  bottom  of  the 
container. 

(2)  A  statement  of  the  manufacturer's 
recommendation  regarding  thinning  of 
the  coating  shall  be  indicated  on  the 
label  or  lid  of  the  container.  This 
requirement  does  not  apply  to  the 
thinning  of  architectural  coatings  with 
water.  If  thinning  of  the  coating  prior  to 
use  is  not  necessary,  the 
recommendation  must  specify  that  the 
coating  is  to  be  applied  without 
thinning. 

(3)  The  VOC  content  of  the  coating  as 
described  in  paragraph  (a)(3)(i)  or 
(a)(3)(ii)  of  this  section  shall  be 
indicated  on  the  label  or  lid  of  the 
container. 

(i)  The  VOC  content  of  the  coating, 
displayed  in  units  of  grams  of  VOC  per 
liter  of  coating;  or 

(ii)  The  VOC  content  limit  in  table  1 
of  this  subpart  with  which  the  coating 
is  required  to  comply  and  does  comply, 
displayed  in  units  of  grams  of  VOC  per 
liter  of  coating. 

(b)  In  addition  to  the  information 
specified  in  paragraph  (a)  of  this 
section,  each  manufacturer  and  importer 
of  any  industried  maintenance  coating 


subject  to  the  provisions  of  this  subpart 
shall  display  on  the  label  or  lid  of  the 
container  in  which  the  coating  is  sold  or 
distributed  one  or  more  of  the 
descriptions  listed  in  paragraphs  (b)(1) 
through  (b)(4)  of  this  section. 

(1)  "For  industrial  use  only." 

(2)  "For  professional  use  only." 

(3)  "Not  for  residential  use"  or  "Not 
intended  for  residential  use." 

(4)  "This  coating  is  intended  for  use 
under  the  following  condition(s):" 
(Include  each  condition  in  paragraphs 
(b)(4){i)  through  (b)(4)(v)  of  this  secQon 
that  applies  to  the  coating.) 

(i)  Immersion  in  water,  wastewater,  or 
chemical  solutions  (aqueous  and 
nonaqueous  solutions),  or  chronic 
exposure  of  interior  surfaces  to  moisture 
condensation; 

(ii)  Acute  or  chronic  exposure  to 
corrosive,  caustic,  or  acidic  agents,  or  to 
chemicals,  chemical  fumes,  or  chemical 
mixtures  or  solutions; 

(iii)  Repeated  exposure  to 
temperatures  above  120°  C  (250°  F); 

(iv)  Repeated  (frequent)  heavy 
abrasion,  including  mechanical  wear 
and  repeated  (frequent)  scrubbing  with 
industrial  solvents,  cleansers,  or 
scouring  agents;  or 

(v)  Exterior  exposure  of  metal 
structures  and  structural  components. 

(c)  In  addition  to  the  information 
specified  in  paragraph  (a)  of  this 
section,  each  manufacturer  and  importer 
of  any  recycled  coating  who  calculates 
the  VOC  content  using  equations  7  and 
8  in  §  59.406(a)(3)  of  this  subpart  shall 
include  the  following  statement 
indicating  the  post-consumer  coating 
content  on  the  label  or  lid  of  the 
container  in  which  the  coating  is  sold  or 
distributed:  "CONTAINS  NOT  LESS 
THAN  X  PERCENT  BY  VOLUME  POST- 
CONSUMER  COATING,"  where  "X"  is 
replaced  by  the  percent  by  volume  of 
post-consumer  architectural  coating. 

§  59.406    Compliance  provisions. 

(a)  For  the  purpose  of  determining 
comi^iance  with  the  VOC  content  limits 
in  table  1  of  this  subpart,  each 
manufacturer  and  importer  shall 
determine  the  VOC  content  of  a  coating 
using  the  procedures  described  in 
paragraph  (a)(1),  (a)(2).  or  (a)(3)  of  this 


section,  as  appropriate.  The  VOC 
content  of  a  tint  base  shall  be 
determined  without  colorant  that  is 
added  after  the  tint  base  is 
manufactured  or  imported. 

(1)  With  the  exception  of  low  solids 
stains  and  low  soUds  wood 
preservatives,  determine  the  VOC 
content  in  grams  of  VOC  per  liter  of 
coating  thinned  to  the  manufacturer's 
maximum  recommendation,  excluding 
the  volimie  of  any  water  and  exempt 
compounds.  Calculate  the  VOC  content 
using  equation  5  as  follows: 

VOC  Content  =  V^ ^      (5) 

fV    -V    -V    ) 

Where: 

VOC  content  =  grams  of  VOC  per  liter 

of  coating 
Wj  =  weight  of  volatiles,  in  grams 
Ww  =  weight  of  water,  in  grams 
Wee  =  weight  of  exempt  compoimds,  in 

grams 
Vm  =  voliune  of  coating,  in  liters 
Vw  =  volume  of  water,  in  liters 
V«  =  volimie  of  exempt  compoimds,  in 

liters 

(2)  For  low  solids  stains  and  low 
solids  wood  preservatives,  determine 
the  VOC  content  in  units  of  grams  of 
VOC  per  liter  of  coating  thinned  to  the 
manufacturer's  maximum 
recommendation,  including  the  volume 
of  any  water  and  exempt  compounds. 
Calculate  the  VOC  content  using 
equation  6  as  follows: 


VOC  Content  u  = 


(Ws-W,-W^) 


(6) 


Where: 

VOC  content  u  =  the  VOC  content  of  a 
low  soUds  coating  in  grams  of  VOC 
per  liter  of  coating 
Wj  =  weight  of  volatiles,  in  grams 
Ww  =  weight  of  water,  in  grams 
Wee  =  weight  of  exempt  compounds,  in 

grams 
Vm  =  volume  of  coating,  in  liters 
(3)  For  recycled  coatings,  the 
manufacturer  or  importer  has  the  option 
of  calculating  an  adjusted  VOC  content 
to  accoimt  for  the  post-consumer 
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coating  content.  If  this  option  is  used,         determine  the  adjusted  VOC  content 
the  manufacturer  or  importer  shall  using  equations  7  and  8  as  follows: 


Where: 


.,r^^^               .       ,,r^^^             (.        ,,r^^^           /' PerceHt  Post-consumcr  CoHting  ^ 
Adjusted  VOC  Content  »  Actual  VOC  Content  -  Actual  VOC  Content 


(7) 


Adjusted  VOC  content  =  The  VOC 
content  assigned  to  the  recycled 
coating  for  purposes  of  complying 
with  the  VOC  content  limits  in  table 
1  of  this  subpart. 


Actual  VOC  content  =  The  VOC  content 
of  the  coating  as  determined  using 
equation  5  in  paragraph  (a)(1)  of 
this  section. 


Percent  Post-consumer  Coating  =  The 
volume  percent  of  a  recycled 
coating  that  is  post-consumer 
coating  materials  (as  determined  in 
equation  8) 


Percent  Post-consumer  Coating  = 


Volume  of  Post-consumer  Coating 


(Volume  of  Post-consumer  Coating  +  Volume  of  Virgin  Materials) 


X 100  Percent 


(8) 


Where: 

Percent  Post-consumer  Coating  =  The 
volume  percent  of  a  recycled 
coating  that  is  post-consumer 
coating  materials. 

Volume  of  Post-consumer  Coating  =  The 
volume,  in  liters,  of  post-consumer 
coating  materials  used  in  the 
production  of  a  recycled  coating. 

Volume  of  Virgin  Materials  =  The 
volume,  in  liters,  of  virgin  coating 
materials  used  in  the  production  of 
a  recycled  coating. 

(b)  To  determine  the  composition  of  a 
coating  in  order  to  perform  the 
calculations  in  paragraph  (a)  of  this 
section,  the  reference  method  for  VOC 
content  is  Method  24  of  appendix  A  of 
40  CFR  part  60,  except  as  provided  in 
paragraphs  (c)  and  (d)  of  this  section.  To 
determine  the  VOC  content  of  a  coating, 
the  manufacturer  or  importer  may  use 
Method  24  of  appendix  A  of  40  CFR  part 
60,  an  alternative  method  as  provided  in 
paragraph  (c)  of  this  section, 
formulation  data,  or  any  other 
reasonable  means  for  predicting  that  the 
coating  has  been  formulated  as  intended 
(e.g.,  quality  assurance  checks, 
recordkeeping).  However,  if  there  are 
any  inconsistencies  between  the  results 
of  a  Method  24  test  and  any  other  means 
for  determining  VOC  content,  the 
Method  24  test  results  will  govern, 
except  as  provided  in  paragraph  (c)  of 
this  section.  The  Administrator  may 
require  the  manufacturer  or  importer  to 
conduct  a  Method  24  analysis. 

(c)  The  Administrator  may  approve, 
on  a  case-by-case  basis,  a  manufacturer's 
or  importer's  use  of  an  alternative 
method  in  heu  of  Method  24  for 
determining  the  VOC  content  of 
coatings  if  the  alternative  method  is 
demonstrated  to  the  Administrator's 
satisfaction  to  provide  results  that  are 
acceptable  for  purposes  of  determining 
comphance  with  this  subpart. 


(d)  Analysis  of  methacrylate 
multicomponent  coatings  used  as  tragic 
marking  coatings  shall  be  conducted 
according  to  the  procedures  specified  in 
appendix  A  to  this  subpart.  Appendix  A 
to  this  subpart  is  a  modification  of 
Method  24  of  appendix  A  of  40  CFR  part 
60.  The  modification  of  Method  24 
provided  in  appendix  A  to  this  subpart 
has  not  been  approved  for  methacrylate 
multicomponent  coatings  used  for  other 
purposes  than  as  traffic  marking 
coatings  or  for  other  classes  of 
multicomponent  coatings. 

(e)  The  Administrator  may  determine 
a  manufacturer's  or  importer's 
compliance  with  the  provisions  of  this 
subpart  based  on  information  required 
by  this  subpart  (including  the  records 
and  reports  required  by  §§  59.407  and 
59.408  of  this  subpart)  or  any  other 
information  available  to  the 
Administrator. 

§  59.407    Recordkeeping  requirements. 

(a)  Each  manufacturer  and  importer 
using  the  provisions  of  §  59.406(a)(3)  of 
this  subpart  to  determine  the  VOC 
content  of  a  recycled  coating  shall 
maintain  in  written  or  electronic  form 
records  of  the  information  specified  in 
paragraphs  (a)(1)  through  (a)(6)  of  this 
section  for  a  period  of  3  years. 

(1)  The  minimum  volume  percent 
post-consumer  coating  content  for  each 
recycled  coating. 

(2)  The  volume  of  post-consumer 
coating  received  for  recycling. 

(3)  The  volume  of  post-consumer 
coating  received  that  was  unusable. 

(4)  The  volume  of  virgin  materials. 

(5)  The  voliune  of  the  final  recycled 
coating  manufactured  or  imported. 

(6)  Calculations  of  the  adjusted  VOC 
content  as  determined  using  equation  7 
in  §  59.406(a)(3)  of  this  subpart  for  each 
recycled  coating. 

(b)  Each  manufacturer  and  importer 
using  the  exceedance  fee  provisions  in 


§  59.403  of  this  subpart,  as  an 
alternative  to  achieving  the  VOC  content 
limits  in  table  1  of  this  subpart,  shall 
maintain  in  written  or  electronic  form 
the  records  specified  in  paragraphs 
(b)(1)  through  (b)(7)  of  this  section  for  a 
period  of  3  years. 

(1)  A  list  of  the  coatings  and  the 
associated  coating  categories  in  table  1 
of  this  subpart  for  which  the  exceedance 
fee  is  used. 

(2)  Calculations  of  the  annual  fee  for 
each  coating  and  the  total  annual  fee  for 
all  coatings  using  the  procedure  in 

§  59.403  ft))  and  (c)  of  this  subpart. 

(3)  The  VOC  content  of  each  coating 
in  grams  of  VOC  per  liter  of  coating. 

(4)  The  excess  VOC  content  of  each 
coating  in  grams  of  VOC  per  liter  of 
coating. 

(5)  The  total  volume  of  each  coating 
manufactured  or  imported  per  calendar 
year  in  liters  of  coating,  excluding  the 
volume  of  any  water  and  exempt 
compounds. 

(6)  The  annual  fee  for  each  coating. 

(7)  The  total  annual  fee  for  all 
coatings. 

(c)  Each  manufacturer  and  importer 
claiming  the  toimage  exemption  in 
§  59.404  of  this  subpart  shall  maintain 
in  written  or  electronic  form  the  records 
specified  in  paragraphs  (c)(1)  through 
(c)(4)  of  this  section  for  a  period  of  3 
years. 

(1)  A  list  of  all  coatings  and  associated 
coating  categories  in  table  1  of  this 
subpart  for  which  the  exemption  is 
claimed. 

(2J  The  VOC  content,  in  grams  of  VOC 
per  liter  of  coating,  including  water,  of 
each  coating  for  which  the  exemption  is 
claimed. 

(3)  The  planned  andActual  sales,  in 
Uters,  for  each  coating  for  which  the 
exemption  is  claimed  for  the  time 
period  the  exemption  is  claimed. 

(4)  The  total  megagrams  of  VOC 
contained  in  each  coating  for  which  the 


48884         Federal  Register /Vol.  63.  No.  176 /Friday,  September  11,  1998 /Rules  and  Regulations 


exemption  is  claimed,  and  for  all 
coatings  combined  for  which  the 
exemption  is  claimed,  for  the  time 
period  the  exemption  is  claimed,  as 
calculated  in  §  59.404(b)  of  this  subpart. 

§  59.408    Reporting  requirements. 

(a)  Each  manufacturer  and  importer  of 
any  architectural  coating  subject  to  the 
provisions  of  this  subpart  shall  submit 
reports  and  exceedance  fees  specified  in 
this  section  to  the  appropriate  address 
as  listed  in  §  59.409  of  this  subpart. 

(b)  Each  manufactiuer  and  importer  of 
any  architectural  coating  subject  to  the 
provisions  of  this  subpart  shall  submit 
an  initial  notification  report  no  later 
than  September  13,  1999  or  within  180 
days  after  the  date  that  the  first 
architectural  coating  is  manufactured  or 
imported,  whichever  is  later.  The  initial 
report  must  include  the  information  in 
paragraphs  (b)(1)  through  {b)(3)  of  this 
section. 

(1)  The  name  and  mailing  address  of 
the  manufacturer  or  importer. 

(2)  The  street  address  of  each  one  of 
the  manufacturer's  or  importer's 
facilities  in  the  United  States  that  is 
producing,  packaging,  or  repackaging 
any  architectural  coating  subject  to  the 
provisions  of  this  subpart. 

(3)  A  list  of  the  categories  fi-om  table 
1  of  this  subpart  for  which  the 
manufacturer's  or  importer's  coatings 
meet  the  definitions  in  §  59.401  of  this 
subpart. 

(4)  If  a  date  code  is  used  on  a  coating 
container  to  represent  the  date  a  coating 
was  manufactured,  as  allowed  in 

§  59.405(a)(1)  of  this  subpart,  the 
manufacturer  or  importer  of  the  coating 
shall  include  an  explanation  of  each 
date  code  in  the  initial  notification 
report  and  shall  submit  an  explanation 
of  any  new  date  code  no  later  than  30 
days  after  the  new  date  code  is  first  used 
on  the  container  for  a  coating. 

(c)  Each  manufacturer  and  importer  of 
a  recycled  coating  that  chooses  to 
determine  the  adjusted  VOC  content 
according  to  the  provisions  of 

§  59.406(a)(3)  to  demonstrate 
compliance  with  the  applicable  VOC 
content  limit  in  table  1  of  this  subpart 
shall  submit  a  report  containing  the 
information  in  paragraphs  (c)(1)  through 
(c)(5)  of  this  section.  The  report  must  be 
submitted  for  each  coating  for  which  the 
adjusted  VOC  content  is  used  to 
demonstrate  compliance.  This  report 
must  be  submitted  by  March  1  of  the 
year  following  any  calendar  year  in 
which  the  adjusted  VOC  content 
provision  is  used. 

(1)  The  minimiun  voliune  percent 
post-consumer  coating  content  for  each 
recycled  coating. 


(2)  The  volume  of  post-consumer 
coating  received  for  recycling. 

(3)  The  voliune  of  post-consiuner 
coating  received  that  was  imusable. 

(4)  The  voliune  of  virgin  materials 
used. 

(5)  The  volume  of  the  final  recycled 
coating  manufactured  or  imported. 

(d)  Each  manufacturer  and  importer 
that  uses  the  exceedance  fee  provisions 
of  §  59.403  of  this  subpart  shall  report 
the  information  in  paragraphs  (d)(1) 
through  (d)(7)  of  this  section  for  each 
coating  for  which  the  exceedance  fee 
provisions  are  used.  This  report  and  the 
exceedance  fee  payment  must  be 
submitted  by  March  1  following  the 
calendar  year  in  which  the  coating  is 
manufactured  or  imported. 

(1)  Manufacturer's  or  importer's  name 
and  mailing  address. 

(2)  A  list  of  all  coatings  and  the 
associated  coating  categories  in  table  1 
of  this  subpart  for  which  the  exceedance 
fee  provision  is  being  used. 

(3)  The  VOC  content  of  each  coating 
that  exceeds  the  applicable  VOC  content 
limit  in  table  1  of  this  subpart. 

(4)  The  excess  VOC  content  of  each 
coating  in  grams  of  VOC  per  liter  of 
coating. 

(5)  The  total  volume  of  each  coating 
manufactured  or  imported  per  calendar 
year,  in  liters. 

(6)  The  aimual  fee  for  each  coating. 

(7)  The  total  annual  fee  for  all 
coatings. 

(e)  Each  manufacturer  and  importer  of 
architectural  coatings  for  which  a 
tonnage  exemption  under  §  59.404  of 
this  subpart  is  claimed  shall  submit  a 
report  no  later  than  March  1  of  the  year 
following  the  calendar  year  in  which  the 
exemption  was  claimed.  The  report 
must  include  the  information  in 
paragraphs  (f)(1)  through  (f)(4)  of  this 
section. 

(1)  A  list  of  all  coatings  and  the 
associated  coating  categories  in  table  1 
of  this  subpart  for  which  the  exemption 
was  claimed. 

(2)  The  VOC  content,  in  grams  of  VOC 
per  liter  of  coating,  including  water,  of 
each  coating  for  which  the  exemption 
was  claimed. 

(3)  The  actual  sales,  in  liters,  for  each 
coating  for  which  the  exemption  was 
claimed  for  the  time  period  the 
exemption  was  claimed. 

(4)  The  total  megagrams  of  VOC 
contained  in  all  coatings  for  which  the 
exemption  was  claimed  for  the  time 
period  the  exemption  was  claimed,  as 
calculated  in  §  59.404(b)  of  this  subpart. 

§  59.409    Addresses  of  EPA  Regional 
Offices. 

Each  manufacturer  euid  importer  of 
any  architectural  coating  subject  to  the 


provisions  of  this  subpart  shall  submit 
all  requests,  reports,  submittals. 
exceedance  fee  payments,  and  other 
communications  to  the  Administrator 
pursuant  to  this  regulation  to  the 
Regional  Office  of  the  U.S. 
Environmental  Protection  Agency  that 
serves  the  State  or  Territory  in  which 
the  corporate  headquarters  of  the 
manufacturer  or  importer  resides.  These 
areas  are  indicated  in  the  following  list 
of  EPA  Regional  Offices: 

EPA  Region  I  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont),  Director,  Office  of 
Environmental  Stewardship,  Mailcode: 
SAA,  J.F.K.  Federal  Building,  Boston,  MA 
02203-2211. 

EPA  Region  II  (New  Jersey,  New  York,  Puerto 
Rico,  Virgin  Islands),  Director,  Division  of 
Environmental  Planning  and  Protection, 
290  Broadway,  New  York,  NY  10007-1866. 

EPA  Region  III  (Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania, 
Virginia,  West  Virginia),  Director,  Air 
Protection  Division,  1650  Arch  Street, 
Philadelphia,  PA  19103. 

EPA  Region  IV  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee),  Director,  Air, 
Pesticides,  and  Toxics  Management 
Division,  61  Forsyth  Street,  Atlanta,  GA 
30303. 

EPA  Region  V  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin),  Director,  Air 
and  Radiation  Division,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604-3507. 

EPA  Region  VI  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas),  Director, 
Multimedia  Planning  and  Permitting 
Division,  1445  Ross  Avenue,  Dallas,  TX 
75202-2733. 

EPA  Region  VII  (Iowa,  Kansas,  Missouri, 
Nebraska).  Director,  Air,  RCRA,  and  Toxics 
Division,  726  Minnesota  Avenue,  Kansas 
City,  KS  66101. 

EPA  Region  VIII  (Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming), 
Director,  Office  of  Partnerships  and 
Regulatory  Assistance,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202-2466. 

EPA  Region  IX  (American  Samoa,  Arizona, 
California,  Guam,  Hawaii,  Nevada), 
Director,  Air  Division,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

EPA  Region  X  (Alaska,  Oregon,  Idaho, 
Washington),  Director,  Office  of  Air 
Quality,  1200  Sixth  Avenue,  Seattle,  WA 
98101. 

§59.410    State  authority. 

The  provisions  of  this  subpart  must 
not  be  construed  in  any  manner  to 
preclude  any  State  or  political 
subdivision  thereof  from: 

(a)  Adopting  and  enforcing  any 
emissions  standard  or  limitation 
applicable  to  a  manufacturer  or  importer 
of  architectural  coatings;  or 

(b)  Requiring  the  manufacturer  or 
importer  of  architectural  coatings  to 
obtain  permits,  licenses,  or  approvals 
prior  to  initiating  construction. 
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modification,  or  operation  of  a  fecility 
for  manufacturing  an  architectural 
coating. 

S  59.411    Circumvention. 

Each  manufacttirer  and  importer  of 
any  architectiual  coating  subject  to  the 
provisions  of  this  subpart  must  not  alter, 
destroy,  or  falsify  any  record  or  report, 
to  conceal  what  would  otherwise  be 
noncompliance  with  this  subpart.  Such 
concealment  includes,  but  is  not  limited 
to.  refusing  to  provide  the  Administrator 
access  to  all  required  records  and  date- 
coding  information,  altering  the  VOC 
content  of  a  coating  batch,  or  altering 
the  results  of  any  required  tests  to 
determine  VOC  content. 

§  59.41 2    Incorporations  by  reference. 

(a)  The  materials  listed  in  this  section 
are  incorporated  by  reference  in  the 
paragraphs  noted  in  §  59.401.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval,  and  notice 
of  any  changes  in  these  materials  will  be 
published  in  the  Federal  Register.  The 
materials  are  available  for  purchase  at 
the  corresponding  addresses  noted 
below,  and  all  are  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
Suite  700,  Washington,  DC;  at  the  Air 
and  Radiation  Docket  and  biformation 
Center,  U.S.  EPA,  401  M  Street.  SW. 
Washington,  DC  20460;  and  at  the  EPA 
Library  (MD-35).  U.S.  EPA,  Research 
Triangle  Park,  North  Carolina. 

(b)  The  materials  listed  below  are 
available  for  purchase  at  the  following 
address:  American  Society  for  Testing 
and  Materials  (ASTM).  100  Barr  Harbor 
Drive,  West  Conshobocken,  PA  19428- 
2959. 

(1)  ASTM  Method  C  1315-95. 
Standard  Specification  for  Liquid 
Membrane-Forming  Compounds  (laving 
Special  Properties  for  Curing  and 
Sealing  Concrete,  incorporation  by 
reference  approved  for  §  59.401, 
Concrete  curing  and  sealing  compound. 

(2)  ASTM  Method  D  523-89.  Standard 
Test  Method  for  Specular  Gloss, 
incorporation  by  reference  approved  for 
§  59.401.  Flat  coating  and  Nonflat 
coating. 

(3)  ASTM  Method  D 1640-83 
(Reapproved  1989).  Standard  Test 
Methods  for  Drying,  Curing,  or  Film 
Formation  of  (>ganic  Coatings  at  Room 
Temperature,  incorporation  by  reference 
approved  for  §  59.401.  Quick-dry 
enamel  and  Quick-dry  printer,  sealer, 
and  undercoater. 


(4)  ASTM  Method  D  3912-80 
(Reapproved  1989).  Standard  Test 
Method  for  Chemical  Resistance  of 
Coatings  Used  in  Light- Water  Nuclear 
Power  Plants,  incorporation  by 
reference  approved  for  §  59.401.  Nuclear 
coating. 

(5)  ASTM  Method  D  4082-89. 
Standard  Test  Method  for  Effects  of 
Gamma  Radiation  on  Coatings  for  Use  in 
Light- Water  Nuclear  Power  Plants, 
incorporation  by  reference  approved  for 
§  59.401,  Nuclear  coating. 

(c)  The  following  material  is  available 
bom  the  AAMA.  1827  Walden  Office 
Square.  Suite  104.  Schaumbui^g.  IL 
60173. 

(1)  AAMA  605-98,  Voluntary 
Specification  Requirements  and  Test 
Procedures  for  High  Performance 
Organic  Coatings  on  Aluminum 
Extrusions  and  Panels,  incorporation  by 
reference  approved  for  §  59.401. 
Extreme  high  durability  coating. 

(2)  [Reserved]  . 

§  59.41 3    Availability  of  information  and 
confidentiality. 

(a)  Availability  of  information.  The 
availability  to  the  public  of  information 
provided  to  or  otherwise  obtained  by 
the  Administrator  under  this  part  shall 
be  governed  by  part  2  of  this  chapter. 

(b)  Confidentiality.  All  confidential 
business  information  entitled  to 
protection  under  section  114(c)  of  the 
Act  that  must  be  submitted  or 
maintained  by  each  manufacturer  or 
importer  of  architectural  coatings 
pursuant  to  this  section  shall  be  treated 
in  accordance  with  40  CFR  part  2, 
subpart  B. 

Appendix  A  to  Subpart  D — 
Determination  of  Volatile  Matter 
Content  of  Methacrylate 
Multicomponent  Coatings  Used  as 
Traffic  Marking  Coatings 

1.0    Principle  and  Applicability 

1.1  Applicability.  This  modification  to 
Method  24  of  appendix  A  of  40  CFR  part  60 
applies  to  the  determination  of  volatile 
matter  content  of  methacrylate 
multicomponent  coatings  used  as  traffic 
marking  coatings. 

1.2  Principle.  A  known  amount  of 
methacrylate  multicomponent  coating  is 
dispersed  in  a  weighing  dish  using  a  stirring 
device  before  the  volatile  matter  is  removed 
by  heating  in  an  oven.^^, 

2.0    Procedure 

2.1  Prepare  about  100  milliliters  (mL)  of 
sample  by  mbcing  the  components  in  a 
storage  container,  such  as  a  glass  jar  with  a 
screw  top  or  a  metal  can  with  a  cap.  The 
storage  container  should  be  just  large  enough 
to  hold  the  mixture.  Combine  the 
components  (by  weight  or  volume)  in  the 
ratio  recommended  by  the  manufacturer. 
Tightly  close  the  container  between  additions 


and  during  mixing  to  prevent  loss  of  volatile 
materials.  Most  manu&cturers'  mixing 
instructions  are  by  volume.  Because  of 
possible  error  caused  by  expansion  of  the 
liquid  when  measuring  the  volume,  it  is 
recommended  that  the  components  be 
combined  by  weight.  When  weight  is  used  to 
combine  the  components  and  the 
manufacturer's  reconamended  ratio  is  by 
volimie,  the  density  must  be  determined  by 
section  3.5  of  Method  24  of  appenduc  A  of 
40  CFR  part  60. 

2.2    Immediately  after  mixing,  take 
aliquots  &om  this  100  mL  sample  for 
detennination  of  the  total  volatile  content, 
water  content,  and  density.  To  determine 
water  content,  follow  section  3.4  of  Method 
24  of  appendix  A  of  40  CFR  part  60.  To 
determine  density,  follow  section  3.5  of 
Method  24.  To  determine  total  volatile 
content,  use  the  apparatus  and  reagents 
described  in  section  3.8.2  of  Method  24  and 
the  following  procedures: 

2.2.1  Weighandrecord  the  weight  of  an 
aluminum  foil  weighing  dish  and  a  metal 
paper  clip.  Using  a  syringe  as  specified  in 
section  3.8.2.1  of  Method  24,  weigh  to  1 
milligrams  (mg),  by  difference,  a  sample  of 
coating  into  the  weighing  dish.  For 
methacrylate  multicomponent  coatings  used 
for  traffic  marking  use  3.0  ±  0.1  g. 

2.2.2  Add  the  specimen  and  use  the  metal 
paper  clip  to  disperse  the  specimen  over  the 
surface  of  the  weighing  dish.  If  the  material 
forms  a  lump  that  cannot  be  dispersed, 
discard  the  specimen  and  prep>are  a  new  one. 
Similarly,  prepare  a  duplicate.  The  sample 
shall  stand  for  a  minimum  of  1  hour,  but  no 
more  than  24  hours  before  being  oven  dried 
at  110  ±  5  degrees  Celsius  for  1  hour. 

2.2.3  Heat  the  aluminum  foil  dishes 
containing  the  dispersed  sf>ecimens  in  the 
forced  draft  oven  for  60  minutes  at  110  ±  5 
degrees  Celsius.  Caution — provide  adequate 
ventilation,  consistent  with  accepted 
laboratory  practice,  to  prevent  solvent  vapors 
from  accumulating  to  a  dangerous  level. 

2.2.4  Remove  the  dishes  from  the  oven, 
place  immediately  in  a  desiccator,  cool  to 
ambient  temperature,  and  weigh  to  within  1 
mg.  After  weighing,  break  up  the  film  of  the 
coating  using  the  metal  paper  clip.  Weigh 
dish  to  within  1  mg.  Return  to  forced  draft 
oven  for  an  additional  60  minutes  at  110  ± 

5  degrees  Celsius. 

2.2.5  Remove  the  dishes  from  the  oven, 
place  immediately  in  a  desiccator,  cool  to 
ambient  temperature,  and  weigh  to  within  1 
mg. 

2.2.6  Run  analyses  in  pairs  (duplicate  sets 
for  each  coating  mixture  until  the  criterion  in 
section  4.3  of  Method  24  of  appendix  A  of 
40  CFR  part  60  is  met.  Calculate  the  weight 
of  volatile  matter  for  each  heating  period 
following  Equation  24-2  of  Method  24  and 
record  the  arithmetic  average.  Add  the 
arithmetic  average  for  the  two  heating 
periods  to  obtain  the  weight  fraction  of  the 
volatile  matter. 

3.0    Data  Validation  Procedure 

3.1  Follow  the  procedures  in  Section  4  of 
Method  24  of  appendix  A  to  40  CFR  part  60. 

3.2  If  more  than  10  percent  of  the  sample 
is  lost  when  the  sample  is  being  broken  up 
in  2.2.4,  the  sample  is  invalid. 
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4.0    Calculations  '      . 

Follow  the  calculation  procedures  in 
Section  5  of  Method  24  of  appendix  A  of  40 
CFRparteO. 

Table  1  To  Subpart  D.— Volatile  Organic  Compound  (VOC),  Content  Limits  for  Architectural  Coatings 

[Unless  otherwise  specified,  limits  are  expressed  in  grams  of  VOC  per  liter  of  coating  thinned  to  the  manufacturer's  maximum  recommendation 
excluding  the  volume  of  any  water,  exempt  compounds,  or  colorant  added  to  tint  bases.] 


Coating  category 


Grams  VOC 

Pounds  VOC  ' 

per  liter 

per  gallon' 

530 

4.4 

450 

3.3 

600 

5.0 

500 

4.2 

600 

5.0 

475 

4.0 

450 

3.8 

350 

2.9 

700 

5.8 

400 

3.3 

780 

6.5 

725 

6.0 

400 

3.3 

800 

6.7 

700 

5.8 

850 

7.1 

450 

3.8 

250 

2.1 

250 

2.1 

400 

3.3 

650 

5.4 

450 

3.8 

500 

4.2 

420 

3.5 

650 

5.4 

780 

6.5 

450 

3.8 

680 

5.7 

600 

5.0 

.300 

2.5 

500 

4.2 

580 

4.8 

870 

7.3 

380 

3.2 

360 

3.2 

450 

3.8 

780 

6.5 

350 

2.9 

450 

3.8 

450 

3.8 

650 

5.4* 

250 

2.1 

400 

3.3 

550 

4.6 

400 

3.3 

730 

6.1 

550 

4.6 

550 

4.6 

350 

2.9 

M20 

M.O 

720 

6.0 

600 

5.0 

550 

4.6 

150 

1.3 

450 

3.8 

600 

5.0 

Antenna  coatings  

Anti-fouling  coatings 

Anti-graffiti  coatings , 

Bituminous  coatings  and  mastics 

Borxj  breakers 

Calcimine  recoater  | , 

Chall<t)oard  resurfacers ......j 

Concrete  curing  compounds .: 

Concrete  curing  and  sealing  compounds  , 

Concrete  protective  coatings  ,., 

Conaete  surface  retarders  , 

Conversion  varnish , 

Dry  fog  coatings 

Extreme  high  durability  coatings ^...'. 

Faux  finishing/glazing 

Fire-retardant/resistive  coatings: 

Clear 

Opaque  

Flat  coatings: 

Exterior  coatings  : 

Interior  coatings  ...^. 

Floor  coatings 

Flow  coatings  

Form  release  compounds 

Graphic  arts  coatings  (sign  paints)  

Heal  reactive  coatings 

High  temperature  coatings 

Impacted  immersion  coatings  

Industrial  maintenance  coatings 

Lacquers  (including  lacquer  sanding  sealers) 

Magnesite  cement  coatings  

Mastic  texture  coatings  

Metallic  pigmented  coatings 

Multi-colored  coatings  

Nonferrous  ornamental  metal  lacquers  and  surface  protectants  ..." 

Nonflat  coatings: 

Exterior  coatings 

Interior  coatings  ,. 

Nuclear  coatings  

Pretreatment  wash  primers 

Primers  and  undercoaters .T.?. 

Quick-dry  coatings: 

Enamels  ; 

Primers,  sealers,  and  undercoaters 

Repair  and  nnaintenance  thermoplastic  coatings 

Roof  coatings  :. 

Rust  preventative  coatings 

Sanding  sealers  (other  than  lacquer  sanding  sealers) 

Sealers  (including  interior  clear  wood  sealers) 

Shellacs: 

Clear 

Opaque  _ 

Stains: 

Clear  and  semitransparent  

Opaque 

Low  solids  •.         -_ 

Stain  controllers  

Swimming  pool  coatings  

Thermoplastic  rubber  coatings  and  mastics , 

Traffic  marking  coatings ." 

Vamlshes  

Waterproofing  sealers  and  treatments 

Wood  preservatives: 

Bek)w  ground  wood  preservatives „ 


550 


4.6 


Federal  Register/Vol.  63.  No.  176/Friday,  September  11.  1998/Rules  and  Regulations         48887 

Table  1  To  Subpart  D.— Volatile  Organic  Compound  (VOC),  Content  Limits  for  Architectural  Coatings— 

Continued 

[Unless  otherwise  specified,  limits  are  expressed  in  granns  of  VOC  per  liter  of  coating  ttiinned  to  ttie  manufacturer's  maximum  recommendation 
exdudmg  the  volume  of  any  water,  exernpt  compounds,  or  colorant  added  to  tint  t)ases.] 


Coating  category 


Grams  VOC 
per  liter 


Pounds  VOC 
per  galkxi* 


Clear  and  semitransparent 

Opaque  .T. 

Low  solids 

Zone  marking  coatings 


550 

350 

M20 

450 


4.6 

2.9 

•>1.0 

3.8 


•English  units  are  provided  for  information  only.  Compliance  will  t>e  determined  tiased  on  ttie  VOC  content  limit  as  expressed  in  metric  units. 
>>Units  are  grams  of  VOC  per  liter  (pounds  of  VOC  per  gallon)  of  coating,  indudnig  water  and  exempt  compounds,  thinned  to  the  maximum 
thinning  recommended  by  the  manufacturer. 
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Friday 

September  11,  1998 


Part  III 

Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories;  National  Emission  Standards 
for  Hazardous  Air  Pollutants  From 
Petroleum  Refineries— Catalytic  Cracldng 
(Fluid  and  Other)  Units,  Catalytic 
Reforming  Units,  and  Sulfur  Plant  Units; 
Proposed  Rule 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40CFRPart63 
pL-64-2-6807;  FRL-6154-31 
RIN  2060-AF28 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories;  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  Petroleum  Refineries — Catalytic 
Cracidng  (Fluid  and  Other)  Units, 
Catalytic  Reforming  Units,  and  Sulfur 
Plant  Units 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  from  process  vents 
associated  with  certain  new  and  existing 
afliected  sources  at  petroleum  refineries. 
Hazardous  air  pollutants  (HAP)  that 
would  be  reduced  by  this  proposed  rule 
include  organics  (acetaldehyde, 
benzene,  formaldehyde,  hexane,  phenol, 
dioxins,  furans,  toluene,  and  xylene) 
and  reduced  sulfur  compounds 
(caibonyl  sulfide,  carbon  disulfide); 
inorganics  (hydrogen  chloride, 
chlorine);  and  particulate  metals 
(antimony,  arsenic,  beryllium, 
cadmium,  chromium,  cobalt,  lead, 
manganese,  and  nickel).  The  health 
effects  of  exposiue  to  these  HAP  can 
include  cancer,  respiratory  irritation, 
and  damage  to  the  nervous  system. 

The  standards  are  proposed  imder  the 
authority  of  section  112(d)  of  the  Clean 
Air  Act  (the  Act)  as  amended  and  are 
based  on  the  Administrator's 
determination  that  petroleum  refinery 
catalytic  cracking  units  (CCU),  catalytic 
reforming  imits  (CRU),  and  sulfur  plant 
units  (SRU)  may  reasonably  be 
anticipated  to  emit  one  or  more  of  the 
HAP  listed  in  section  112(b)  of  the  Act 
from  the  various  process  vents  found 
within  these  petroleimi  refinery  process 
units.  The  proposed  NESHAP  would 
protect  the  public  health  and 
environment  by  requiring  all  petroleum 
refineries  that  are  major  sources  to  meet 
emission  standards  reflecting 
application  of  the  maximum  available 
control  technology  (MACT). 
DATES:  Comments.  Comments  on  the 
proposed  rule  must  be  received  on  or 
before  November  10, 1998. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speaJi^  at  a  public 
hearing  by  October  2, 1998,  a  public 
hearing  will  be  held  on  October  13, 
1998,  beginning  at  10  a.m.  For  more 


information,  see  section  Vn.B  of 
SUPPLEMENTARY  INFORMATION. 
ADDRESSES:  Comments.  Interested 
parties  may  submit  written  comments 
(in  duplicate,  if  possible)  to  Docket  No. 
A-97-36  at  the  following  address:  Air 
and  Radiation  Docket  and  Information 
Center  (6102),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460.  The  EPA 
requests  that  a  separate  copy  of  the 
comments  also  be  sent  to  the  contact 
person  listed  below.  The  docket  is 
located  at  the  above  address  in  Room 
M-1500,  Waterside  Mall  (ground  floor). 

A  copy  of  today's  document,  technical 
background  information,  and  other 
materials  related  to  this  rulemaking  are 
available  for  review  in  the  docket. 
Copies  of  this  information  may  be 
obtained  by  request  from  the  Air  Docket 
by  calling  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  a  public  hearing  by  the 
required  date  (see  DATES),  the  public 
hearing  will  be  held  at  the  EPA  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  NC.  Persons  interested  in 
presenting  oral  testimony  should  notify 
Ms.  Jolynn  Collins,  Waste  and  Chemical 
Process  Group,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  ntmiber  (919) 
547-5671. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  proposed 
regulation,  contact  Robert  B.  Lucas, 
Waste  and  Chemical  Process  Group, 
Office  of  Air  Quality  Planning  and 
Standards,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  nimiber  (919) 
541-0884,  facsimile  number  (919)  541- 
0246,  electronic  mail  address, 
"lucas.bob@epamail.epa.gov." 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  are  facilities 
(i.e.,  petroleiun  refineries)  that  utilize 
fluid  or  other  CCU,  CRU,  or  SRU  in  their 
refining  processes.  Regxilated  categories 
and  entities  include: 


Category 

Examples  of  regulated 

entities 

Industry 

Federal  goverrv 

ment 
State/local/tribal 

government. 

Petroleum  Refineries  (SIC 

2911). 
Not  affected. 

Not  affected. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 


regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  the  Agency  is 
now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  Listed  in  the  table  also  could 
be  regulated.  To  determine  whether 
your  facility  or  company  is  regulated  by 
this  action,  you  should  carefully 
examine  the  applicability  criteria  in 
section  m.  A  of  this  document  and  in 
§63.1560  of  the  proposed  rule.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Internet.  The  text  of  today's  dociunent 
also  is  available  on  the  EPA's  web  site 
on  the  Internet  imder  recently  signed 
rules  at  the  following  address:  http:// 
www.epa.gov/ttn/oarpg/rules.html.  The 
EPA's  Office  of  Air  and  Radiation  (OAR) 
homepage  on  the  Internet  also  contains 
a  wide  range  of  information  on  the  air 
toxics  program  and  many  other  air 
pollution  programs  and  issues.  The 
OAR's  homepage  address  is:  http:// 
www.epa.gov/oar/. 

Electronic  Access  and  Filing 
Addresses.  The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  imder  Docket  No.  A-97-36 
(including  comments  and  data 
submitted  electronically).  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  confidential 
business  information  (CBI),  is  available 
for  inspection  from  8  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center  at:  "A- 
and-R-Docket@epamail.epa.gov." 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (A-97-36).  No  CBI 
should  be  submitted  through  electronic 
mail.  Electronic  comments  on  this 
proposed  ruJe  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

Outline.  The  information  in  this 
preamble  is  organized  as  shown  below. 

I.  Statutory  Authority 
n.  Introduction 

A.  Background 

B.  NESHAP  for  Source  Categories 
C  Health  ESscts  of  Pollutants 
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D.  Petroleum  Refining  Industry 

1.  Catalytic  Cracking  Units 

2.  Catalytic  Reforming  Units 

3.  Sulfur  Plant  Units 

m.  Summary  of  the  Proposed  Rule 

A.  Applicability 

B.  Subcategories 

C  Emission  Control  Technology 

D.  Emission  Limits 

E.  Emission  Monitoring  and  Compliance 
Provisions 

F.  Notification,  Reporting,  and 
Recordkeeping  Requirements 

1.  Notifications 

2.  Periodic  Reports 

3.  Recordkeeping 

IV.  Selection  of  Proposed  Standards 

A.  Selection  of  Source  Category 

B.  Selection  of  Emission  Sources  and 
Pollutants 

C  Selection  of  Proposed  Standards  for 
Existing  and  New  Sources 

1.  Background 

2.  MACT  Floor  Technology  and  Emission 
Limits 

D.  Selection  of  Monitoring  Requirements 

V.  Summary  of  Impacts  of  Proposed 

Standards 

A.  Air  Quality  Impacts 

B.  Cost  Impacts 

C  Economic  Impacts 

D.  Non-air  Health  and  Environmental 
Impacts 

E.  Energy  Impacts 

VI.  Request  for  Comments 

A.  Non-fluidized  Catalytic  Cracking  Units 
and  Non-Claus  Sulfiu  Recovery  Units 

B.  Potential  Emission  Sources 

C  Catalytic  Cracking  Unit  Control  Device 
Maintenance 

D.  Subcategorization  of  Catalytic  Cracking 
Units 

E.  Catalytic  Reforming  Unit  Depressuring/ 
Purging  Cutoff  Value 

F.  Monitoring  of  Catalytic  Reforming  Units 
with  Internal  Scrubbing  Systems 

G.  Alternative  CCU  Standard 

H.  Overlap  with  New  Source  Performance 

Standard 
I.  Status  of  Exceedances  and  Excursions 
Vn.  Administrative  Requirements 
A  Docket 
B.  Public  Hearing 
C  Executive  Order  12866 

D.  Enhancing  the  Intergoverrmiental 
Partoership  Under  Executive  Order 
12875 

E.  Unfunded  Mandates  Act 
A.  Executive  Order  1304S 
G.  Regulatory  Flexibility 

H.  Paperwork  Reduction  Act 

I.  Pollution  Prevention  Act 

J.  National  Technology  Transfer  and 

Advancement  Act 
K.  Clean  Air  Act 
L  Executive  Order  13084 

L  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  101. 
112. 114. 116,  and  301  of  the  Qean  Air 
Act,  as  amended  (42  U.S.C.  7401.  7412, 
7414,  7416,  and  7601). 


n.  Introduction 

A.  Background 

Section  112  of  the  Act  lists  HAP  and 
directs  the  EPA  to  develop  rules  to 
control  all  major  and  some  area  sources 
emitting  HAP.  On  July  16, 1992  (57  FR 
31576),  the  EPA  published  a  list  of 
major  and  area  source  categories  for 
which  NESHAP  are  to  be  promiUgated. 
Petroleum  refineries  were  listed  under 
two  source  categories.  On  December  3, 
1993  (58  FR  83941),  the  EPA  published 
a  schedule  for  promulgating  standards 
for  the  listed  major  and  area  sources. 
Standards  for  the  first  source  category, 
"Other  Sources  Not  Distinctly  Listed," 
were  scheduled  for  promulgation  on 
November  15, 1994.  The  EPA 
promulgated  those  standards  under  a 
July  28, 1995,  court-ordered  deadlilie; 
the  regulations,  "National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Petroleum  Refineries,"  were  published 
on  August  18, 1995  (60  FR  43244). 
Those  standards,  however,  did  not 
address  three  process  unit  vents  which 
are  the  subject  of  today's  proposed 
rulemaking.  "Petroleiun  Refineries: 
Catalytic  Cracking  (Fluid  and  Other) 
Units,  Catalytic  Reforming  Units,  and 
Sulfur  Plant  Units"  is  the  second  listed 
source  category  and  the  published 
schedule  requires  the  EPA  to 
promulgate  standards  for  this  source 
category  by  November  15, 1997. 

The  proposed  NESHAP  was 
developed  by  the  EPA  in  concert  with 
State  regulators,  industry 
representatives,  individual  States 
(California,  Louisiana,  Texas,  and 
Illinois)  and  associated  groups 
including  STAPPA/ALAPCO  (State  and 
Territorial  Air  Pollution  Program 
Administrators  Association/ Association 
of  Local  Air  Pollution  Control  Officials). 
The  rule  development  process  included 
a  cooperative  effort  in  identifying  data 
needs;  collecting  additional  data; 
conducting  emission  testing  with  shared 
funding  bom  the  EPA  and  the  California 
Air  Resources  Board  (CARB);  and 
meetii^  with  representatives  of  the 
various  stakeholders  to  share  technical 
information. 

Refineries  affected  by  the  standards 
could  achieve  the  proposed 
reqiurements  by  upgrading  existing 
emission  controls,  installing  new 
control  devices,  or  implementing  source 
reduction  measures,  depending  on  site- 
specific  characteristics  of  the  source  and 
the  associated  refinery  operation. 
Alternative  compliance  options  also  are 
included  to  provide  operational 
flexibility  and  to  encoiirage  pollution 
prevention.  For  example,  facilities 
which  hydrotreat  to  remove  metals  fi-om 
the  faed  can  meet  the  alternative  nickel 


(Ni)  standard  with  a  less  effective 
control  device.  Similarly,  sulfur  plants 
which  recover  additional  sulfur  with 
effective  tail  gas  treatment  can  meet 
performance  leveb  equivalent  to 
facilities  with  a  vapor  incinerator. 

The  EPA  estimates  nationwide  HAP 
emissions  from  the  process  vents  on 
these  three  unit  operations  at  about 
7,270  megagrams  per  year  (Mg/yr) 
(8,000  tons  per  year  (tpy))  at  current 
levels  of  control.  Raising  the  control 
performance  of  affected  petroleum 
refinery  process  units  with  MACT-level 
standards  woiUd  reduce  nationwide 
HAP  emissions  irom  ptxx:ess  vents  on 
the  three  affected  unit  operations  by 
about  82  percent  from  the  current  level, 
with  higher  reductions  achieved  at 
particular  sites.  Other  benefits  of  this 
action  would  include  a  significant 
decrease  in  nationwide  emissions  of 
non-HAP  pollutants  (over  132,000  tpy) 
and  lowered  occupational  exposure 
levels  for  employees. 

This  emission  reduction  would  be 
achieved  with  no  adverse  economic 
effects  on  the  industry  or  small 
refineries.  The  nationwide  total  capital 
and  annualized  costs  of  control 
equipment  are  estimated  at  $173  million 
and  $43.7  million/yr,  respectively.  An 
additional  $6.5  million  in  total  capital 
investment  with  a  total  annual  cost  of 
$9.8  million/yr  is  estimated  for 
monitoring/implementation  costs. 

B.  NESHAP  for  Soiuce  Categories 

Section  112  of  the  Act  requires  that 
the  EPA  promulgate  regulations  for  the 
control  of  HAP  emissions  from  both 
new  and  existing  major  sources.  The 
regulations  must  reflect  the  maximum 
degree  of  reduction  in  emissions  of  HAP 
that  is  achievable  taking  into 
consideration  the  cost  of  achieving  the 
emission  reduction,  any  non-air  quality 
health  and  environmental  impacts,  and 
energy  requirements.  This  level  of 
control  is  commonly  referred  to  as 
maximum  achievable  control 
technology  (MACT).  For  new  sources. 
MACT  standards  cannot  be  less 
stringent  that  the  emission  control  that 
is  achieved  in  practice  by  the  best- 
controlled  similar  source.  (See  CAA 
section  112(d)(3).)  The  MACT  standards 
for  existing  sources  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  for  categories  and  subcategories 
with  30  or  more  sources,  or  the  best- 
performing  5  sources  for  categories  or 
subcategories  with  fewer  than  30 
sources. 

The  control  of  HAP  is  achieved 
through  the  promvdgation  of  either 
technology-based  emission  standards 
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under  sections  112(d)  and  112(f)  or 
work  practice  standards  under  112(h) 
for  categories  of  sources  that  emit  HAP. 
Emission  reductions  may  be 
accomplished  through  the  application  of 
measures,  processes,  methods,  systems, 
or  techniques  including,  but  not  limited 
to:  (1)  Reducing  the  volume  of,  or 
eliminating  emissions  of,  such 
pollutants  through  process  changes, 
substitution  of  materials,  or  other 
modifications;  (2)  enclosing  systems  or 
processes  to  eliminate  emissions;  (3) 
collecting,  capturing,  or  treating  such 
pollutants  when  released  from  a 
process,  stack,  storage  or  fugitive 
emissions  point;  (4)  design,  equipment, 
work  practice,  or  operational  standards 
(including  requirements  for  operator 
training  or  certification)  as  provided  in 
section  (h);  or  (5)  a  combination  of  the 
above.  (See  CAA  section  112(d)(2).) 

C.  Health  Effects  of  Pollutants 

The  Clean  Air  Act  was  created  in  part 
to  protect  and  enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population. 
(See  CAA  section  101(b)(1).)  Section 
112(b)  of  Ihe  Act  liste  HAP  beUeved  to 
cause  adverse  health  or  environmental 
effects.  Section  112(d)  of  the  Act 
requires  that  emission  standards  be 
promulgated  for  all  categories  and 
subcategories  of  major  sources  of  these 
HAP  and  for  many  smaller  "area" 
sources  listed  for  regulation  imder 
section  112(c)  in  accordance  with  the 
schedules  established  imder  sections 
112(c)  and  112(e).  Major  sources  are 
defined  as  those  that  emit  or  have  the 
potential  to  emit  at  least  10  tpy  of  any 
single  HAP  or  25  tpy  of  any 
combination  of  HAP. 

As  previously  explained,  in  the  1990 
Amendments  to  the  CAA,  Congress 
specified  that  each  standard  for  major 
sources  must  require  the  maximum 
i-eduction  in  emissions  of  HAP  that  the 
EPA  determines  is  achievable    - 
considering  cost,  health  and 
environmental  impacts,  and  energy 
impacts.  In  essence,  these  MACT 
standards  would  ensiue  that  all  major 
sources  of  air  toxic  emissions  achieve 
the  level  of  control  already  being 
achieved  by  the  better  controlled  and 
lower  emitting  sources  in  each  category. 
This  approach  provides  assiirance  to 
citizens  that  each  major  source  of  toxic 
air  pollution  will  be  required  to 
effectively  control  its  emissions.  At  the 
same  time,  this  approach  provides  a 
level  economic  playing  field,  ensuring 
that  facilities  that  employ  cleaner 
processes  and  good  emissions  control 
are  not  at  an  economic  disadvantage 


relative  to  competitors  with  poorer 
controls. 

Emission  data  collected  during 
development  of  the  proposed  NESHAP 
show  that  pollutants  that  are  listed  in 
section  112(b)(1)  and  are  emitted  from 
vents  on  CCU,  CRU,  and  SRU  include 
both  inorganic  HAP  (including  metal 
HAP)  and  organic  HAP.  Hazardous  air 
pollutants  from  CCU  include 
acetaldehyde,  antimony,  arsenic 
compounds,  beryllium,  benzene,  1,3- 
butadiene,  cadmium,  chromiiun,  cobalt 
compounds,  2.3,7,8-TCDD, 
formaldehyde,  hexane,  lead  compounds, 
mercury  compounds,  manganese,  nickel 
compounds,  phenol,  polycyclic  organic 
matter,  toluene,  and  xylene.  Catalytic 
reforming  imits  emit  benzene,  chlorine, 
organic  (derides,  naphthalene,  dibenzo 
fiirans  and  2,3,7,8-TCDD,  polycyclic 
organic  matter,  toluene,  xylene,  hexane, 
and  hydrogen  chloride.  Sulfur  recovery 
plants  release  emissions  of  benzene, 
toluene,  carbonyl  sulfide,  carbon 
disulfide,  and  formaldehyde.  The 
majority  of  these  pollutants  will  be 
reduced  by  implementation  of  the 
proposed  emission  limits.  Following  is 
a  simunary  of  the  potential  health  and 
environmental  effects  associated  with 
exposures,  at  some  level,  to  emitted 
pollutants  that  would  be  reduced  by  the 
standard. 

Several  metals  appearing  on  the 
section  112(b)  list  of  HAP  are  emitted 
bom  CCU,  CRU,  and  SRU  at  petroleum 
refineries.  The  nonvolatile  metals  of 
greatest  concern  that  would  be  reduced 
by  the  standard  are  antimony,  cadmium, 
chromium,  nickel,  berylliiun,  and 
manganese.  These  metals  can  cause 
effects  such  as  mucous  membrane 
irritation  (e.g.,  bronchitis,  decreased 
lung  capacity),  gastrointestinal  effects, 
nervous  system  disorders  (from  loss  of 
function  to  tremor  and  numbness),  skin 
irritation,  and  reproductive  and 
developmental  disorders.  Additionally, 
several  of  the  metals  accumulate  in  the 
environment  and  in  the  himian  body. 
Cadmium,  for  example,  is  a  cimiulative 
pollutant,  which  can  cause  kidney 
effects  even  after  the  cessation  of 
exposure.  Similarly,  the  onset  of  effects 
bom  berylliimi  exposure  may  be 
delayed  3  months  to  15  years.  Many  of 
the  metals  also'are  known  (arsenic, 
chromium  VI,  and  certain  nickel 
compounds)  or  probable  (cadmium, 
lead,  and  beryllium)  human 
carcinogens. 

Organic  compounds  that  would  be 
reduced  by  this  standard  include 
benzene,  formaldehyde,  and  phenol, 
among  others.  Some  of  the  effects  of 
these  pollutants  are  similar  to  those 
caused  by  metal  HAP  and  include 
irritation  bom  short-term  exposiues  to 


eye,  nose,  and  throat;  respiratory  effects 
(expressed  as  labored  breathing, 
impaired  lung  function);  and 
reproductive  and  developmental  effects. 
Developmental  and  kidney  effects  and 
cardiac  effects  have  been  reported  for 
phenol,  which  is  considered  to  be  quite 
toxic  to  humans  via  oral  exposure.  In 
addition  to  these  noncancer  effects, 
formaldehyde  has  been  classified  as  a 
probable  himian  carcinogen.  Benzene,  a 
class  A  or  known  himian  carcinogen,  is 
a  concern  because  long-term  exposure 
causes  an  increased  risk  of  cancer  in 
humans,  and  is  also  associated  with 
aplastic  anemia,  pancytopenia, 
diromosomal  breakages,  and  weakening 
of  the  bone  marrow. 

Emissions  of  carbonyl  s^ulfide  (COS) 
also  would  be  reduced  by  the  standard. 
Information  as  to  the  potential  health 
effects  of  COS  are  limited.  Short-term 
inhalation  of  a  high  concentration  of 
COS  may  cause  narcotic  central  nervous 
system  effects  and  skin  and  eye 
irritation  in  himians.  No  information  is 
available  on  reproductive  or 
developmental  effects  from  COS 
exposure,  and  the  EPA  has  not  classified 
this  pollutant  with  respect  to  its 
potential  carcinogenicity. 

Adverse  health  effects  frt>m  exposiue 
to  hydrogen  chloride  (HCl)  also  have 
been  documented.  Chrcmic  occupational 
exposure  to  HCl  has  been  reported  to 
cause  gastritis,  chronic  bronchitis, 
dermatitis,  and  photosensitization  in 
workers.  Acute  inhalation  exposure 
many  cause  coughing,  hoarseness, 
inflammation  and  ulceration  of  the 
respiratory  tract,  chest  pain,  and 
puhnonary  edema  in  humans.  No 
information  is  available  on  any  potential 
carcinogenic  effects  of  HCl  in  himians 
and  the  EPA  has  not  classified  this 
chemical  with  respect  to  potential 
carcinogenicity.  Chily  limited  data  are 
available  on  the  reproductive  and 
developmental  effects  of  HCl. 

In  aadition  to  HAP,  the  proposed 
standard  also  would  reduce  some  of  the 
pollutants  whose  emissions  are 
controlled  to  meet  National  Ambient  Air 
Quality  Standards  (NAAQS).  These 
pollutants  include  particulate  matter 
(PM),  carbon  monoxide  (CO),  volatile 
organic  compounds  (VOC),  and  lead. 
The  effects  of  PM,  CO,  ozone  (derived, 
in  part,  from  VOC)  and  lead  that  would 
be  reduced  by  this  standard  are 
described  in  the  EPA's  Criteria 
Documents,  which  support  the  NAAQS. 
Briefly,  PM  emissions  have  been 
associated  with  aggravation  of  existing    . 
respiratory  and  cardiovascular  disease 
and  increased  risk  of  premature  death. 
Volatile  organic  compounds  (e.g., 
formaldehyde)  are  precursors  to  the 
formation  of  ozone  in  the  ambient  air. 
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At  elevated  levels,  ozone  has  been 
shown  in  human  laboratory  and/or 
community  studies  to  be  responsible  for 
the  reduction  of  lung  function, 
respiratory  symptoms  (e.g.,  cough,  chest 
pain,  throat  and  nose  irritation), 
increased  hospital  admissions  for 
respiratory  causes,  and  increased  limg 
inflammation.  Animal  studies  have 
shown  increased  susceptibility  to 
respiratory  infection  and  lung  structuire 
changes.  Ambient  ozone  also  has  been 
linkeid  to  adverse  efiiects  on  agricultiiral 
crops  and  forests.  Carbon  monoxide 
enters  the  blood  stream  and  reduces 
oxygen  delivery  to  the  body's  organs 
and  tissues.  E;q>osure  to  CO  has  been 
associated  with  reduced  time  to  onset  of 
angina  pain,  impairment  of  visual 
perception,  work  capacity,  manual 
dexterity,  learning  ability,  and 
performance  of  complex  tasks. 
Depending  on  the  degree  of  exposure, 
lead  can  cause  subtle  effects  on  behavior 
and  cognition,  increased  blood  pressure, 
reproductive  effects,  seizures,  and  even 
death. 

The  EPA  recognizes  that  the  degree  of 
adverse  effects  to  health  can  range  bom 
mild  to  severe.  The  extent  and  degree  to 
which  the  health  effects  may  be 
experienced  is  dependent  upon:  (1)  The 
ambient  concentrations  observed  in  the 
area,  (e.g.,  as  influenced  by  emission 
rates,  meteorological  conditions,  and 
terrain);  (2)  the  frequency  of  and 
duration  of  exposures;  (3)  characteristics 
of  exposed  individuals  (e.g.,  genetics, 
age,  pre-existing  health  conditions,  and 
lifestyle)  which  vary  significanUy  with 
the  population;  and  (4)  pollution 
specific  characteristics  (e.g.,  toxicity, 
half-life  in  the  environment, 
bioaccumvdation,  and  persistence). 

D.  Petroleum  Refining  Industry 

The  petroleum  refining  indiistry  in 
1997  consisted  of  162  petroleum 
refineries  operated  by  90  firms  in  33 
States  nationwide  that  refined 
approximately  15  million  barrels  of 
crude  oil  daily.  Of  the  total  niunber  of 
U.S.  refineries,  71  were  located  in  three 
States  (i.e.,  California,  Texas,  and 
Louisiana)  and  accoimted  for  about  54 
percent  of  the  crude  capacity.  The  three 
types  of  process  imits  (CCU,  CRU,  and 
SRU)  classified  within  the  source 
category  regulated  in  today's  proposed 
rule  are  commonly  found  at  petroleum 
refineries  throughout  the  U.S.  The 
processes  are  described  below. 

1.  Catalytic  Cracking  Units 

Catalytic  cracking  is  a  decomposition 
process  whereby  heavier  weight,  higher 
boiling  hydrocarbons  such  as  gas  oil  are 
broken  down  by  heat  in  the  presence  of 
a  catalyst  to  lighter  weight,  lower 


boiling,  higher  value  hydrocarbons  such 
as  gasoline  blend  stocks  and  heating 
fuels.  Technological  developments  have 
allowed  catalytic  cracking  units  to 
accept  a  vnde  range  of  feedstocks 
varying  bom  naphtha  to  heavy  crude 
residues.  Current  cracking  catalysts 
incorporate  zeolites  (molecular  sieves) 
with  alumina-silica  matrix. 

Fluidized-bed  or  moving  bed  reactors 
are  used  by  101  petroleum  refineries  for 
catalytic  cracking.  The  fluidized-bed 
processes  are  predominant  but  some 
moving  bed  imits  are  still  in  operation. 
Non-fluidized  CCU,  which  accoimt  for 
only  2.9  percent  of  the  total  catalytic 
cracking  process  charge  rate,  were 
operated  by  7  refineries  in  1997. 

Fluid  catalytic  cracking  has  gained 
dominance  in  the  catalytic  crackii^ 
industry  because  these  units  are 
typically  more  versatile  and  flexible 
than  other  (non-fluid)  CCU,  i.e.,  they 
have  improved  control  of  process 
variables  to  maximize  desired  product 
yields.  In  January  1997,  catalytic 
cracking  (fluid  or  other)  charge  capacity 
was  5.2  million  barrels  per  calendar 
day.  Cataljrtic  cracking  charge  capacities 
of  less  than  10,000  barrels  per  calendar 
day  were  reported  by  9  refineries. 
Charge  capacities  of  greater  than 
100,000  barrels  per  calendar  day  were 
reported  by  8  refineries.  About  one-half 
of  the  refineries  with  large  charge 
capacities  have  more  Hum  one  CCU. 

Several  proprietary  fluidized-bed 
catalytic  cracking  processes  are 
available  from  various  engineering 
construction  companies  and  oil  refining 
research  and  development  groups.  In 
addition,  each  fluidized-bed  CCU 
operation  is  customized  based  on 
refinery  specific  process,  feedstock,  and 
product  mix  requirements.  Catalyst  and 
feedstock  are  introduced  to  the  reactor 
through  a  vertical  tube  leading  to  the 
reactor,  i.e.,  the  riser;  the  feedstock 
imdergoes  a  cracking  reaction  (typically 
in  the  riser)  and  some  reaction  pitiducts 
are  deposited  on  the  catalyst;  as  the 
mixture  of  catalyst  and  products  enter 
the  reactor  vessel,  steam  is  injected  to 
strip  products  from  the  catalyst.  With 
use,  the  catalyst  in  an  fluidized-bed 
CCU  unit  loses  activity;  coke  and  some 
metals  remain  deposited  on  the  catalyst. 
To  restore  catalyst  activity,  the  used  or 
spent  catalyst  is  routed  continuously 
from  the  reactor  to  a  regenerator  vessel; 
the  catalyst  activity  is  restored 
substantially  by  biuning  off  the  coke  in 
a  controlled  combustion  reaction; 
binning  the  coke  also  provides  process 
heat  necessary  for  the  proper 
functioning  of  the  fluidized-bed  CCU. 
The  source  of  emissions  bom  both 
fluidized-bed  imits  and  moving-bed 
imits  is  the  regenerator  flue  gas  stream. 


There  are  two  basic  types  of  fluidized- 
bed  ecu  regenerators:  complete  bum/ 
combustion  regenerators  and  partial 
bum/combustion  regenerators.  In  partial 
bum/combustion  regenerators,  the 
controlled  bum  involves  addition  of  less 
than  stoichiometric  amounts  of.  air,  and 
thus  CO  is  generated  rather  than  carbon 
dioxide  (OO2).  In  complete  bum/ 
combustion  (also  called  high 
temperature)  regenerators,  the 
regenerator  is  operated  with  a  slight 
excess  of  oxygen  (1  to  2  percent)  to 
ensure  complete  combustion  of  the  coke 
to  CO2;  newer  units  are  typically 
designed  for  complete  combustion.  The 
CO  content  of  the  flue  gas  fit>m  a  high 
temperature,  complete  bum/combustion 
regenerator  is  about  0.4  percent  by 
weight  as  compared  to  the  uncontrolled 
CO  content  of  about  9.3  percent  bom  a 
partial  bum/combustion  regenerator 
system. 

2.  Catalytic  Reforming  Units 

A  CRU  is  designed  to  reform  (i.e.. 
change  the  chemical  structure)  of 
naphtha  into  higher  octane  aromatics. 
This  is  accomplished  by  passing 
naphtha  through  a  reactor  containing  a 
catalyst  at  elevated  pressure  and 
temperature  to  promote 
dehydrogenation,  isomerization,  and 
hydrogenolysis  reactions.  The  reforming 
process  uses  a  platinum  or  bimetal  (e.g., 
platinum  and  ihenium)  catalyst 
material.  Halides  (chlorine  and  fluorine) 
promote  the  activity  of  the  platinum- 
{diunina  catalyst  and  are  stripped  bom 
the  surface  of  the  catalyst  as  HCl  or 
hydrogen  fluoride  (HF)  during  the 
reforming  reactions,  thus  reducing 
catalyst  activity. 

Dehydrogenation  reactions  are 
favored  by  low  pressure  and  high 
temperature;  however,  coke  (carbon)  is 
also  formed  at  low  pressure  which  tends 
to  deactivate  the  catalyst  and  reduce 
yields.  Coke  formation  can  be  reduced 
by  operating  under  high  hydrogen 
pressure;  other  important  variables  in 
dehydrogenation  activity  include 
temperature,  space  velocity,  recycle  gas 
rate,  and  particle  size  of  the  catalyst 
used.  The  desired  product  quality 
(octane  number)  may  be  obtained  by 
balancing  the  system  pressure, 
temperature,  space  velocity,  and  recycle 
gas  rate  even  as  catalyst  activity 
decreases.  When  yields  can  no  longer  be 
obtained,  the  catalyst  must  be 
regenerated. 

m  January  1997,  catalytic  reforming 
charge  capacity  was  3.65  million  barrels 
per  calendar  day.  Some  form  of  CRU 
was  operated  by  124  refineries.  The 
three  major  types  of  catalytic  reforming 
processes  are  semi-regenerative,  cyclic. 
and  continuous.  Semi-regenerative, 
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xued  by  111  refineries  witb  49  percent 
of  reforming  capacity,  is  diaracterized 
by  the  shutdown  of  the  entire  reforming 
unit  (which  employs  three  to  four 
separate  reactors)  at  specified  intervals 
or  at  the  operator's  convenience,  for  in 
situ  catalyst  regeneration.  Cyclic 
regeneration,  used  by  23  refineries  with 
24  percent  of  reforming  capacity,  is 
characterized  by  batch  regeneration  of 
catalyst  in  situ  in  any  one  of  several 
reactors  (fotir  or  five  separate  reactors) 
that  can  be  isolated  bom  and  retiimed 
to  the  reforming  operation,  while 
maintaining  continuotis  reforming 
process  operations  (i.e.,  feedstock 
continues  flowing  through  the 
remaining  reactors).  Continuous 
regeneration,  used  by  32  refineries  with 
27  percent  of  reforming  capacity,  is 
characterized  by  continuous  flow  of 
catalyst  material  through  a  reactor 
where  it  mixes  Math  feedstock  in 
counter-current  direction,  and  a  portion 
of  the  catalyst  is  continuously  removed 
and  sent  to  a  special  regenerator  where 
it  is  regenerated  and  recycled  back  to 
the  reactor. 

3.  Sulfur  Plant  Units 

Sulfur  compoimds  present  in  crude 
oil  are  converted  to  hydrogen  sulfide 
(H2S)  in  the  cracking  and  hydro  treating 
processes.  The  H2S  or  "add  gas"  is 
removed  from  the  process  vapors  using 
amine  scrubbers.  Amine  scrubbers  also 
remove  CO2,  COS,  carbon  disulfide 
(CSJ,  nitrogen  (Nj)  and  water  (HjO). 
The  HjS  "rich"  amine  solution  is 
subsequently  heated  to  release  the  HjS 
and  omer  absorbed  components,  which 
is  then  treated  in  the  SRU  to  yield  high 
purity  elemental  sulfur  that  is  sold  as 
product  Sour  water  [water  that  contains 
ammonia  (NH3)  and  H2S]  gases  are  also 
commonly  fed  to  the  SRU.  The  NH3  is 
oxidized  to  nitrogen  dioxide  (NO2)  and 
H2O,  and  the  HjS  is  converted  to 
elemental  sulfur  in  the  SRU. 

Sulfur  recovery  (the  conversion  of 
HiS  to  elemental  sulfur)  is  typically 
accomplished  using  the  modified-Claiis 
process,  which  consists  of  a  thermal 
reactor  and  multi-stage  catalytic  reactors 
in  series.  First,  one-third  o^  the  H2S  is 
burned  with  air  in  a  thermal  reactor 
furnace  to  yield  sulfur  dioxide  (SOj)- 
The  SO2  then  reacts  reversibly  with  H2S 
in  the  presence  of  a  catalyst  to  produce 
sulfur,  water,  and  heat.  Since  the 
reaction  is  reversible,  the  reaction 
occurs  in  a  series  of  catalytic  reactors  (or 
stages),  and  the  vapors  are  cooled  to 
condense  the  sulfur  between  each 
reactor  to  drive  thrreaction  towards 
completion.  The  Claus  gas  is  then 
reheated  prior  to  introduction  to  the 
next  catalytic  reactor  (or  stage).  The 
conversion  efficiencies  of  SRU  range 


from  92  percent  for  a  two-stage  to  97 
percent  for  a  three-stage  unit. 

The  gas  from  the  final  condenser  of 
the  SRU  (referred  to  as  the  "tail  gas") 
typically  consists  primarily  of  inert 
gases  with  less  than  two  percent  sulfur 
compounds,  which  may  include  H2S. 
SCh.  CS2,  and  COS.  There  are  nimierous 
Claus  tail  gas  desulfurization  systems  in 
conmiercial  operation  in  the  U.S.  Tail 
gas  treatment  processes  £all  mainly  into 
two  categories:  low-temperature 
processes  and  single  compoujid 
processes  (e.g.,  SCOT™,  BeavraiTM,  and 
Wellman-Lord"™.  SCOT™  tail  gas 
treatment  includes:  Catalytic  reduction 
to  convert  the  tail  gas  sulfur  compounds 
to  H2S;  amine  adsorption  to  recover  and 
recycle  any  H2S  present  in  the  tail  gas; 
and  incineration  to  convert  the 
remaining  tail  gas  sulfur  compounds  to 
SO2.  Sulfur  recovery  efficiencies  of 
catalytic  reduction  followed  by  amine 
recovery  typically  range  bom  92  to  97 
percent;  therefore,  the  combined 
efficiency  of  the  SRU  and  tail  gas 
recovery  systems  can  exceed  99.5 
percent.  After  incineration,  the  treated 
tail  gas  consists  primarily  of  inert  gases 
with  an  SO2  concentration  of  between 
200  and  500  parts  per  million  (ppm) 
with  trace  amounts  of  H2S.  COS,  and 
CS2. 

In  1985,  production  of  sulfur  fitim 
petroleum  refineries  was  reported  at  2.9 
million  Mg  compared  to  4.2  miUion  Mg 
in  1990.  In  1992, 130  U.S.  refineries 
reported  operating  some  form  of  SRU 
with  a  production  capacity  of 
approximately  20,500  Mg/day. 
Capacities  of  less  than  50  Mg/day  were 
reported  by  52  refineries.  Capacities  of 
greater  than  300  Mg/day  were  reported 
by  24  refineries  and  5  refineries 
repcHled  capacities  of  greater  than  500 
Mg/day.  Of  the  130  refineries,  88 
provided  the  nimiber  of  SRU  or  Claus 
trains  at  the  facility.  The  total  numbw 
of  SRU  reported  was  144;  38  refineries 
reported  multiple  trains  with  13 
refineries  reporting  3  or  more  SRU. 

A  new  source  performance  standard 
(NSPS)  for  pebxileum  refineries  (40  CFR 
part  60,  subpart  J)  limits  PM  and  CO 
from  fluidized-bed  CCU  catalyst 
regeneration  vents,  H2S  from  fuel  gas 
combustion  devices,  and  SO2  from  SRU 
vents  on  Claus  plants  of  greater  than  20 
long  tons  per  day.  This  rule  afiiects 
fliiidized-bed  CCU  constructed  or 
modified  after  June  11, 1973,  and  Claus 
SRU  constructed  or  modified  after 
October  4, 1976.  Any  fluidized-bed 
CCU,  constructed  or  modified  before 
Janiiary  17, 1984,  in  which  a  contact 
material  reacts  with  petroleum 
derivatives  to  improve  feedstock  quality 
and  in  which  the  contact  material  is 


regenerated  by  buming-off  coke  and/or 
other  deposits  is  exempt  from  the  NSPS. 

m.  Summaiy  of  Ae  Proposed  Rule 

A.  Applicability 

The  pn^>osed  standard  would  apply 
to  emissions  of  HAP  from  process  vents 
on  each  afiiected  source  at  my 
petroleum  refinery  that  is  a  major  source 
of  HAP  emissions  as  defined  in  §  63.2  of 
40  CFR  part  63.  All  of  the  nation's  162 
petrole\mi  refineries  are  believed  to  be 
major  sources  of  HAP. 

New  and  existing  sources  subject  to 
the  proposed  NESHAP  are:  (1)  The 
process  vent  or  group  of  process  vents 
on  each  fluidized-beid  and  other  (i.e.. 
non-fluid)  CCU  that  is  associated  with 
regeneration  of  the  catalyst  used  in  the 
unit  (i.e..  tiie  catalyst  regeneration  flue 
gas  vent);  (2)  the  process  vent  or  group 
of  process  vents  on  each  semi- 
regenerative,  cyclic,  or  continuous  CRU 
that  is  associated  with  regeneration  of 
the  catalyst  used  in  the  \mit;  and  (3)  the 
process  vent  or  group  of  process  vents 
that  vent  from  each  Claus  or  other  (i.e.. 
non-Claus)  SRU  or  the  tail  gas  treatment 
imit  serving  the  sulfur  recovery  plant, 
that  is  associated  with  sulfur  recovery. 
Processes  which  do  not  recover 
elemental  sulfur  do  not  meet  the 
definition  of  a  SRU,  and  therefore,  are 
not  subject  to  the  proposed  standards. 
Gaseous  streams  routed  toe  fuel  gas 
system. also  are  not  subject  to  the 
proposed  standards. 

Ine  proposed  standard  would  prevent 
facilities  subject  to  the  NSPS  control 
requirements  for  CCU  and  SRU  bom 
having  to  do  a  second  compliance 
demonstration  for  the  MACT  standard. 
The  owner  or  operator  of  a  fluidized-bed 
CCU  catalyst  regenerator  subject  to  and 
demonstrating  compliance  with  the 
NSPS  PM  and  CO  standards  and  all 
associated  requirements  (e.g., 
performance  test,  monitoring, 
recordkeeping,  and  reporting)  is 
considered  to  be  in  compliance  with  the 
MACT  standard  and  associated 
requirements  for  CCU.  The  owner  or 
operator  of  a  Claus  SRU  subject  to  and 
demonstrating  compliance  with  the 
NSPS  sulfur  oxides  standard  and 
associated  requirements  is  considered  to 
be  in  compliance  with  the  MACT 
standard  and  associated  requirements 
for  SRU.  Any  CCU  or  SRU  not  subject 
to  the  NSPS  that  is  subject  to  this  MACT 
standard  must  comply  with  the 
requirements  of  this  subpart.  For 
example,  an  existing  CCU  not  subject  to 
the  NSPS  must  demonstrate  compliance 
in  accordance  with  the  requirements  of 
this  subpart.  This  approadi  is  intended 
to  reduce  biuden  by  minimizing 
duplication  without  afiiacting  the  NSPS 
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requirements  and  related  requirements 
such  as  new  source  review,  prevention 
of  significant  deterioration,  and  other 
Title  I  requirements.  The  EPA  requests 
comments  on  this  regulatory  approach 
or  other  approaches  that  minimize 
duplication  without  reducing  or 
changing  the  NSPS  standards. 

B.  Subcategories 

Section  112(d)  of  the  Act  requires  the 
EPA  to  establish  emission  standards  for 
each  category  or  subcategory  of  major 
and  area  sources.  Section  112(d)(1)  of 
the  Act  provides  that  the  Administrator 
may  distinguish  among  classes,  tjrpes, 
and  sizes  of  sources  within  a  category  in 
establishing  the  standards.  In 
establishing  subcategories,  the  EPA  has 
considered  factors  such  as  air  pollution 
control  engineering  differences,  process 
operations  (including  differences 
between  batch  and  continuous 
operations),  emission  characteristics, 
control  device  applicability,  and 
opportunities  for  pollution  prevention. 

The  EPA's  analysis  of  existing  CRU 
resulted  in  the  designation  of  two 
subcategories  for  the  proposed  emission 
standard  for  HCl  during  the  coke  bum- 
off  step  that  are  based  primarily  on 
differences  in  the  process  operations, 
process  equipment,  and  emissions.  One 
subcategory  is  for  existing  imits  using 
the  semi-regenerative  regeneration 
process,  and  the  other  is  a  separate 
subcategory  for  units  using  either 
continuous  or  cyclic  regeneration.  The 
composition,  quantity,  and  frequency  of 
HCl  emissions  as  well  as  the  level  of 
control  achieved  from  the  semi- 
regenerative  process  are  quite  different 
from  those  associated  with  the  other 
processes.  In  the  semi-regenerative 
process,  emissions  occur  at  a  much 
lower  frequency  and  duration  because 
the  regeneration  is  performed 
infrequently  at  specified  intervals, 
which  in  turn  affects  the  short-term 
emission  rate  as  well  as  the  performance 
and  effectiveness  of  emission  control 
techniques.  No  separate  subcategories 
-^jvere  developed  for  the  depressurization 
or  purge  cycle  because  the  emissions 
and  applicable  controls  are  similar  for 
all  three  types  of  CRU  regeneration 
processes.  However,  the  proposed 
control  requirements  for  CRU  do  not 
apply  to  depressuring  and  purging 
operations  at  a  differential  pressiue 
between  the  reactor  vent  and  the  gas 
transfer  system  to  the  control  device  of 
less  than  1  pound  per  square  inch  gauge 
(psig)  or  if  the  reactor  vent  pressiue  is 
1  psig  or  less. 

No  subcategories  were  developed  for 
the  CCU  catalyst  regeneration  vent  or 
process  vents  associated  with  sulfur 
recovery  plants.  The  MACT  emission 
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control  technologies  for  these  sources 
were  found  to  be  generally  applicable 
for  all  of  these  units.  However,  the  EPA 
is  collecting  additional  information  to 
evaluate  whether  additional 
subcategories  may  be  warranted  due  to 
process  variations  and  is  requesting 
comments  on  this  topic  as  discussed  in 
section  VI.D  of  this  document. 
(Additional  discussion  of 
subcategorization  for  this  source 
category  is  contained  in  section  IV.Cl 
of  this  docvunent.) 

C.  Emission  Control  Technology 

No  additional  control  technology 
options  were  identified  that  had  been 
demonstrated  to  be  more  effective  than 
the  MACT  floor  technologies  that  would 
achieve  significant  additional 
reductions  in  HAP  emissions. 
Consequently,  the  technologies 
associated  with  the  MACT  floor  were 
also  determined  to  represent  the  MACT 
technology  from  this  soiut:e  category. 

The  MACT  control  option  for 
emissions  of  metal  HAP  from  the  CCU 
catalyst  regeneration  vent  during  the 
coke  bum-off  is  the  control  of  PM  or  Ni 
by  a  wet  scrubber  or  electrostatic 
precipitator  (ESP),  which  were  found  to 
provide  equivalent  levels  of  emission 
control  for  metal  HAP.  Tlie  MACT 
control  option  for  organic  HAP  from  the 
regeneration  vents  for  CCUs  and  for 
CRUs  is  complete  combustion  to  destroy 
the  organic  compounds  using  complete 
bum/combustion  regeneration  process 
for  the  CCU,  or  venting  either  type  of 
unit  to  a  boiler,  process  heater,  flare,  or 
other  combustion  device.  The  MACT 
emission  control  technology  for  the  coke 
biun-off  during  catalytic  reforming 
regeneration  is  the  use  of  a  wet  scrubber 
to  remove  HCl.  For  sulfur  recovery 
plants,  the  MACT  control  option  for 
organic  HAP,  which  are  reduced  sulfur 
compounds  (COS  and  CS2),  is  oxidation 
to  SO2  using  a  vapor  incinerator. 

D.  Emission  Limits 

Analysis  of  available  information  and 
data  led  the  EPA  to  conclude  that  the 
MACT  level  of  control  for  metal  HAP 
from  each  new,  existing,  and 
reconstmcted  CCU  is  a  PM  limit  for  the 
catalyst  regeneration  vent  of  1.0 
kilogram  (kg)  per  1,000  kg  (1.0  lb  per 
1,000  lb)  of  coke  bum-off,  where  PM  is 
a  surrogate  for  total  metal  HAP.  The 
proposed  limit  is  in  the  same  format  as 
the  NSPS  (40  CFR  part  60,  subpart  J)— 
kg  of  PM  per  1,000  kg  of  coke  bum-off. 
To  provide  flexibility  in  comphance  and 
to  encourage  pollution  prevention  (such 
as  the  use  of  feedstocks  with  lower 
metal  content),  an  alternative  limit  of 
13,000  milligrams  per  hour  (mg/hr) 
(0.029  Ib/hr)  of  Ni  for  the  catalyst 


regeneratOT  vent  on  each  CCU  also  is 
propof:;  ^ 

Fc-  orjjairc  HAP  bom  each  new, 
existiiig,  or  reconstmcted  CCU,  the 
MACT  control  for  the  catalyst 
regeneration  vent  is  complete 
combustion,  which  is  characterized  as 
an  emission  limit  of  500  parts  per 
million  by  volume  (ppmv)  for  CO  as  an 
indicator  of  combustion  efficiency.  This 
also  is  the  NSPS  level  used  to 
characterize  complete  combustion  of  a 
fluidized-bed  CCU  catalyst  regeneration 
vent  stream. 

Proposed  standards  also  were 
developed  for  HCl  emissions  from  the 
catalyst  regeneration  vent  on  each  new, 
existing,  or  reconstmcted  CRU.  For  an 
existing  semi-regenerative  unit, 
uncontrolled  HCl  emissions  diuing  coke 
burii-off  and  catalyst  regeneration  must- 
be  reduced  by  at  least  92  percent  or  to 
an  outlet  concentration  of  30  ppmv  or 
less.  For  an  existing  imit  using  cyclic  or 
continuous  regeneration  or  a  new  or 
reconstructed  unit  using  a  semi- 
regenerative,  cyclic,  or  continuous 
process,  HCl  emissions  must  be  reduced 
by  at  least  97  percent  or  to  an  outlet 
concentration  of  10  ppmv  or  less. 

Organic  emissions  from  the  catalyst 
regeneration  vent  on  each  new,  existing, 
or  reconstructed  CRU  must  be 
controlled  by  combustion.  The  owner  or 
operator  may  vent  emissions  to  a  flare 
that  meets  the  EPA's  design  and 
operation  requirements,  or  use  a  control 
device  to  reduce  uncontrolled  emissions 
by  at  least  98  percent  or  to  an  outlet 
concentration  of  20  ppmv  or  less. 

Emissions  of  HAP  aom  each  new, 
existing,  or  reconstructed  SRU, 
expressed  as  total  reduced  sulfor  (TRS) 
compounds  to  represent  COS  and  CS2. 
caimot  exceed  a  concentration  of  300 
ppmv. 

E.  Emission  Monitoring  and  Compliance 
Provisions 

The  proposed  standard  requires  an 
initial  performance  test  to  demonstrate 
comphance  with  the  emission  limits  for 
vents  on  each  CCU,  CRU,  and  SRU.  The 
proposed  rule  allows  150  days  following 
the  comphance  test  date  to  conduct  the 
tests  and  report  the  results  in  the 
notification  of  compliance  status  report. 
The  initial  performance  test  for  a  semi- 
regenerative  CRU  may  be  conducted  at 
the  first  regeneration  cycle  following  the 
compliance  date.  The  initial 
performance  test,  and  all  subsequent 
performance  tests,  are  to  be  conducted 
according  to  the  provisions  in  the 
NESHAP  general  provisions  in  40  CFR 
part  63,  subpart  A  and  in  the  proposed 
rule. 

For  CCU.  Methods  5B  or  5F  (40  CFR 
part  60.  appendix  A)  are  used  to 
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detennine  PM  emissions,  and  Method 
29  {40  CFR  part  60,  appendix  A)  is  used 
to  detennine  Ni  emissions.  The 
proposed  nUe  includes  calculation 
procedures  to  demonstrate  compliance 
with  the  proposed  PM  limit  in  the  kg/ 
1,000  kg  (lb/1,000  lb)  of  coke  bum-off 
format  and  the  Ni  limit  in  the  mg/hr  (lb/ 
hr)  format. 

TTie  proposed  rule  requires  a        

performance  test  by  Method  10  (40  CFR 
part  60,  appendix  A)  to  demonstrate 
compliance  with  the  CO  limit  for  CCU 
catalyst  regeneration  vents.  To 
determine  compliance  with  the 
requirements  for  98  percent  removal  or 
an  outlet  concentration  of  20  ppmv  for 
organic  emissions  from  the  CCU  catalyst 
regeneration  vent,  either  Methods  18  or 
25A  (40  CFR  part  60,  appendix  A)  can 
be  used.  The  proposed  rule  contains 
calculation  procedures  and  equations. 

Emissions  of  HCl  from  the  CRU 
catalyst  regeneration  vent  are  measured 
using  Method  26A  (40  CFR  part  60. 
appendix  A)  to  estabUsh  reduction 
efficiency  or  outlet  concentration. 
Method  15  (40  CFR  part  60,  appendix  A) 
is  used  to  detennine  the  concentration 
of  TRS  compounds  from  SRU. 

Performance  tests  to  show  98  percent 
destruction  of  organic  compounds  or  an 
outlet  concentration  of  20  ppmv  or  less 
are  not  required  when  any  of  three  types 
of  control  devices  are  used;  (1)  A  boiler 
or  process  heater  with  a  design  heat 
input  capacity  of  44  megawatts  (MW)  or 
greater;  (2)  a  boiler  or  process  heater  in 
which  all  vent  streams  are  introduced 
into  the  flame  zone;  or  (3)  a  flare  that 
complies  with  the  requirements  for  the 
proper  design  and  operation  of  flares  in 
•  63.11(b)  of  the  NESHAP  general 
provisions.  Flares  must  also  meet  the 
requirements  in  40  CFR  60.11(b), 
including  the  standard  for  visible 
emissions  as  determined  using  Method 
22  in  appendix  A  to  40  CFR  part  60. 

The  owner  or  operator  of  an  existing 
affected  source  has  up  to  3  years  from 
the  promulgation  date  of  the  final  rule 
to  demonstrate  compliance.  The  owner 
or  operator  may  request  an  additional 
year  (resulting  in  a  compliance  date  up 
to  4  years  following  the  promulgation 
date  of  the  final  rule)  under  section 
112(i)(3)(B)  of  the  Act.  A  new  or 
reconstructed  source  must  demonstrate 
compliance  upon  startup  or  by  the  date 
of  promulgation  of  this  subpart, 
whichever  is  later. 

The  proposed  standard  requires  the 
owner  or  operator  to  establish  a 
maximvun  or  minimimi  value,  as 
appropriate,  for  the  process  and  control 
device  parameters  being  monitored  that 
ensures  the  process  or  control  device  is 
operating  properly  so  that  the  emission 
limit  is  not  exceeded.  The  proposed 


standard  allows  the  owner  or  operator  to 
measure  and  record  process  or  operating 
parameters  on  a  daily  average  or  hourly 
average  basis,  depending  on  the  tj^  of 
control  device.  Daily  averages  woidd  be 
calculated  as  the  average  of  all  values 
for  a  monitored  parameter  recorded 
during  the  operating  day.  The  average 
will  cover  a  24-hour  period  if  the 
operation  is  continuous  or  the  nimiber 
of  hours  of  operation  per  day  if 
operation  is  not  continuous.  Monitoring 
data  recorded  during  periods  of 
unavoidable  monitoring  system 
breakdowns,  repairs,  calibration  checks, 
and  zero  (low-level)  and  high-level 
adjustments;  startup,  shutdowns,  and 
malfunctions;  and  periods  of 
nonoperating  of  the  process  unit 
resulting  in  cessation  of  the  emissions  to 
which  the  monitoring  applies  would  not 
be  included  in  monitoring  averages.  As 
discussed  in  section  VI.C  of  this 
document,  the  EPA  requests  comments 
on  whether  the  monitoring  averages  also 
should  exclude  periods  of  excess 
emissions  resulting  from  non-operation 
of  a  CCU  control  device  during  planned 
routine  maintenance  approved  by  the 
applicable  permitting  authority. 

If  a  thermal  incinerator  is  used,  the 
proposed  standard  requires  the  owner  or 
oi>erator  to  monitor  the  daily  average 
combustion  zone  temperature. 
Monitoring  of  the  daily  average 
combustion  temperature  also  would  be 
required  for  any  facility  using  a  boiler 
or  process  heater  less  than  44  MW 
design  heat  input  capacity  where  the 
vent  stream  is  not  introduced  into  the 
flame  zone.  For  a  catalytic  incinerator, 
the  owner  or  operator  will  monitor  the 
daily  average  upstream  temperature  and 
temperature  difference  across  the 
catalyst  bed.  When  a  flare  is  used,  a 
device  capable  of  detecting  the  presence 
of  a  pilot  flame  is  required,  and  the 
owner  or  operator  will  be  required  to 
record,  for  each  1-hour  period,  whether 
the  monitor  was  continuously  operating 
and  whether  the  pilot  flame  was 
continuously  present. 

Where  the  owner  or  operator  elects  to 
use  an  ESP  to  comply  with  the  emission 
limits  for  CCU,  the  average  hourly 
voltage  and  secondary  current  to  the 
control  device  or  the  average  hourly 
total  power  input  must  be  monitored.  If 
the  owner  or  operator  uses  a  wet 
scrubber  to  comply  with  the 
requirements  for  either  a  CCU  or  CRU, 
the  parameters  to  be  monitored  include 
the  average  daily  pressure  drop  across 
the  scrubber  and  die  daily  average  flow 
rates  of  gas  and  water  to  the  scrubber 
from  which  the  liquid-to-gas  ratio 
would  be  calculated. 

For  facilities  complying  with  the  CO 
limit  of  500  ppmv  for  catalytic  cracking 


regeneration,  the  owner  or  operator  has 
a  variety  of  monitoring  options.  If  a 
combiistion  control  device  is  not  used  to 
control  emissions  from  a  CCU,  the 
average  hourly  temperature  of  the 
regeneration  process  and  the  oxygen 
content  of  the  regeneration  vent  gas 
must  be  monitored.  The  owner  or 
operator  is  not  required  to  further 
monitor  the  process  or  control  device  if 
he/she  demonstrates  that  CO  emissions 
are  less  than  50  ppmv  based  on  30  days 
of  continuous  monitoring.  Alternatively, 
the  owner  or  operator  could  install  and 
operate  a  CEM  in  accordance  with  the 
requirements  of  the  NESHAP  general 
provisions  (40  CFR  part  63.  subpart  A), 
Performance  Specification  4A  in 
appendix  A  to  40  CFR  part  60,  and  the 
quality  control  reqiiirements  in  40  CFR 
part  60,  appendix  F. 

llie  proposed  standard  would  require 
monitoring  of  the  daily  average  coke 
bum-off  rate  for  each  fluidized-bed  CCU 
catalyst  regeneration  vent.  The  owmer  or 
operator  would  calculate  and  record  the 
biim-off  rate  using  the  equation  in  the 
proposed  rule. 

An  owner  or  operator  using  a  vent 
system  that  contains  a  bypass  line  that 
could  divert  a  vent  stream  away  from 
the  control  device  would  be  required  to 
install  a  flow  indicator  that  determines, 
at  least  once  an  hour,  whether  a  vent 
stream  flow  is  present  or  to  secure  the 
bypass  line  valve  in  a  closed  position 
with  a  car-seal  or  a  lock  and  key 
configuration.  If  a  flow  indicator  is 
used,  a  visual  inspection  must  be 
conducted  at  least  once  every  hoxir  to 
demonstrate  that  the  monitor  is 
operating  properly  and  that  gas  flow  or 
vapor  is  not  present.  If  a  car-seal  or  lock- 
and-key  mechanism  is  used,  a  visual 
inspection  must  be  conducted  at  least 
once  a  month  to  ensure  that  the  valve 
is  maintained  in  the  closed  position  and 
that  no  gas  or  vapor  are  present.  For  all 
bypass  Unes,  the  proposed  rule  also 
requires  the  owner  or  operator  to  record 
the  times  and  durations  of  any  period 
when  the  vent  stream  is  diverted 
through  a  bypass  line. 

Following  the  performance  test,  more 
than  one  exceedance  or  excursion 
during  a  semi-annual  reporting  period 
would  be  a  violation  of  the  standard.  As 
discussed  in  section  VI.I  of  this 
docimient,  EPA  requests  comment  on 
this  proposed  provision.  An  exceedance 
or  excursion  may  include:  (1)  An 
operating  day  when  the  daily  average 
value  of  the  monitored  parameter  or  any 
period  when  the  average  hourly  value  of 
the  monitored  parameter,  as  applicable, 
falls  below  the  minimum  value  (or 
exceeds  the  maxlmiun  value) 
established  for  the  monitored  parameter; 
(2)  the  average  hourly  CO  concentration 
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measured  by  a  CEM  exceeds  500  ppmv; 
(3)  an  operating  day  when  all  pilot 
flames  of  a  flare  are  absent;  (4)  an 
operating  day  when  monitoring  data  are 
available  for  less  than  75  percent  of  the 
operating  horn's  (or  less  than  18  values 
are  recorded  if  an  alterative  data 
compression  system  is  used).  For  a 
control  device-where  more  than  one 
parameter  is  monitored,  an  excursion  by 
more  than  one  parameter  would  be 
considered  a  single  violation. 

The  proposed  NESHAP  contains 
provisions  that  would  allow  the  owner 
or  operator  to  change  control  device  and 
process  parameter  values  frt>m  those 
established,  for  example,  during  an 
initial  performance  test,  by  conducting 
additional  emission  tests  to  verify  and 
document  compliance.  A  new 
performance  test  also  is  required  to 
establish  a  revised  value  for  the 
monitored  parameter  if  there  has  been 
any  change  to  process  or  operating 
conditions  that  could  result  in  a  change 
in  control  system  performance  since  the 
last  performance  test.  The  owner  or 
operator  also  may  request  to  monitor 
other  parametera.  Provisions  are 
included  for  the  use  of  alternative 
monitoring  systems  such  as  an 
automated  data  compression  system. 

F.  Notification,  Reporting,  and 
Recordkeeping  Requirements 

General  notification,  reporting,  and 
recordkeeping  requirements  for  all 
MACT  standards  are  established  in 
§  63.10(b)  of  the  NESHAP  general 
provisions  (40  CFR  part  63,  subpart  A). 
The  proposed  standard  incorporates 
most  of  these  provisions,  except  that 
minor  changes  were  made  to  the 
notification  and  reporting  requirements. 
Many  initial  notifications  are  not 
required  or  are  included  in  the 
notification  of  compliance  status  report 
to  reduce  the  burden  and  to  streamline 
the  reporting  requirements.  The  EPA 
believes  that  these  provisions  will 
provide  sufficient  information  to 
determine  compliance  or  operating 
problems  at  the  source.  At  the  same 
time,  the  provisions  are  not  labor 
intensive,  do  not  require  expensive, 
complex  equipment,  and  are  not 
burdensome  in  terms  of  recordkeeping. 

1.  Notifications 

The  proposed  requirements  include 
one-time  initial  written  notifications  of 
applicability  for  an  area  source  that 
subsequently  becomes  a  major  source 
and  for  a  new  or  reconstructed  source 
that  has  an  initial  startup  after  the 
efiiective  date  and  for  which  an 
application  for  approval  of  construction 
or  reconstruction  is  not  required. 
Notifications  of  intent  to  construct  or 


reconstruct,  the  date  construction  or 
reconstruction  commenced,  the 
anticipated  startup  date,  and  the  actual 
startup  date  are  required  for  a  new  or 
reconstructed  major  source  that  has  an 
initial  startup  after  the  effective  date 
and  for  which  an  application  for 
approval  of  construction  or 
reconstruction  is  required.  The  owner  or 
operator  who  intenc^  to  construct  a  new 
affiected  source  or  reconstruct  an 
affected  source  subject  to  the  rule,  or 
reconstruct  an  affected  source  sudi  that 
it  becomes  subject  to  the  rule  also  must 
provide  written  notification.  The 
application  for  approval  of  construction 
or  reconstruction  may  be  used  to  fulfill 
this  requirement.  This  application  must 
be  submitted  as  far  in  advance  of  startup 
as  practicable,  but  not  later  than  90  days 
prior  to  startup  for  a  newly  constructed 
or  reconstructed  source  that  has  not 
started-up  before  the  effective  date.  The 
proposed  NESHAP  also  requires  written 
notification  of  the  expected  date  for 
conducting  performance  tests  and 
visible  emission  observations  for  flares. 
Within  150  days  of  the  effective  date, 
the  owner  or  operator  of  an  existing, 
new,  or  reconstructed  affected  source  is 
required  to  submit  a  notification  of 
compUance  status  report  to  the 
applicable  permitting  authority.  In  a 
State  with  an  approved  permit  program 
which  has  not  been  delegated  authority 
under  section  112(1)  of  the  Act,  a 
duplicate  report  must  be  provided  to  the 
applicable  Regional  Administrator.  The 
owner  or  operator  may  submit  the 
information  in  a  permit  application  or 
amendment,  in  a  separate  submittal,  or 
'  in  any  combination.  U  the  information 
has  already  been  submitted,  a  separate 
notification  is  not  required.  The 
notification  of  compliance  status  report 
would  include  information  on 
applicability;  affected  sources; 
exempted  sources;  control  equipment  or 
method  of  compliance;  methods  used  to 
determine  compliance  (e.g., 
performance  test  results,  engineering 
assessments,  monitoring  parameter 
values);  and  monitoring,  maintenance,     ' 
and  quality  assiu^ance/quality  control. 

To  ensure  continued  proper  operation 
of  the  control  devices,  the  proposed  rule 
requires  the  owner  or  operator  to 
include  a  maintenance  program  for 
control  devices  in  the  notification  of 
compliance  status  report.  Examples  of 
the  elements  likely  to  be  included  in  a 
maintenance  plan  for  wet  scrubbers  are 
shown  below;  similar  elements  would 
be  included  in  the  plan  for  other  types 
of  control  devices: 

(1)  Perform  the  manufacturer's 
reconunended  maintenance  at  the 
recommended  intervals  on  fresh  solvent 
pumps,  recircidating  pimips,  discharge 


pumps,  and  other  liquid  pumps,  and 
exhaust  system  and  scrubber  fans  and 
motors  associated  with  pimips  and  fans; 

(2)  Clean  the  scrubber  internals  and 
mist  eliminators  at  intervals  sufficient  to 
prevent  buildup  of  sohds  or  other 
fouling  that  degrades  performance 
below  emission  limits  or  standards; 

(3)  Conduct  a  periodic  inspection  of 
each  scrubber  and:  (a)  Qean  or  replace 
any  plugged  spray  nozzles  or  other 
liquid  delivery  devices,  (b)  repair  or 
replace  missing,  damaged,  or  misaligned 
baMes,  trays,  and  other  internal 
components,  (c)  repair  or  replace 
droplet  eliminator  elements  as  needed, 
(d)  repair  or  replace  any  heat  exchanger 
elements  used  for  temperatiue  control  of 
fluids  entering  or  leaving  the  scrubber, 
and  (e)  check  damper  settings  for 
consistency  vrith  the  air  flow  level  used 
to  maintain  compliance  and  adjust  as 
required; 

(4)  Initiate  appropriate  repair, 
replacement,  or  othisr  corrective  action 
when  detected;  and, 

(5)  Maintain  a  record  (i.e.,  checklist), 
signed  by  a  responsible  plant  official, 
showing  the  date  of  each  inspection, 
any  problems  detected,  a  description  of 
the  repair,  replacement,  or  other  action 
taken,  and  the  date  of  repair  or 
replacement 

In  addition  to  correcting  defects,  the 
OMnaer  or  operator  is  required  to  ensure 
that  the  equipment  is  being  operated  at 
an  appropriate  level  of  rel^bUity,  i.e., 
without  the  need  for  continual  or 
unusually  frequent  repairs  or  alterations 
that  require  down  time.  Frequent 
excursions  of  control  device  operating 
parameters  woidd  indicate  that  some 
aspect  of  the  maintenance  program  or 
procedures  is  flawed. 

2.  Periodic  Reports 

The  proposed  NESHAP  requires  the 
owner  or  operator  to  develop  and 
implement  a  written  plan  containing 
specific  procedures  for  operating  and 
maintaining  the  source  during  periods 
of  startup,  ^utdown,  and  malfrmctions 
and  a  program  of  corrective  action  for 
malfunctioning  process  and  control 
systems.  Each  plan  must  contain 
corrective  action  procedures  to  be 
followed  in  the  event  any  periods  of 
excess  emissions  occur,  including 
procedures  to  determine  the  cause  of  the 
problem,  the  time  the  exceedance  began 
and  ended,  and  for  recording  the  actions 
taken  to  correct  the  cause  of  the 
exceedance  or  deviation.  Examples  of 
corrective  action  procedures  that  might 
be  included  in  the  plan  for  incinerators 
include:  (1)  Inspection  of  burner 
assemblies  and  pilot  sensing  devices  for 
proper  operation  and  cleaning;  (2) 
adjusting  primary  and  secondary 
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chamber  combustion  air;  (3)  inspecting 
dampers,  fans,  blowers,  and  motors  for 
proper  operation;  and  (4)shutdown 
procedures. 

Streamlined  recordkeeping  and 
reporting  requirements  also  are 
included  in  the  proposed  rule.  If  actions 
taken  during  a  startup,  shutdown,  or 
malfunction  are  consistent  with  the 
plan,  no  reporting  would  be  required 
but  a  record  of  the  event  must  be  kept. 
If  the  actions  during  such  an  event  are 
not  consistent  with  the  plan,  the  report 
of  this  occurrence  must  be  made  in  the 
next  semi-annual  startup,  shutdown, 
and  malfunction  report  (which  may  be 
included  in  the  semi-annual  excess 
emissions  report). 

The  owner  or  operator  must  submit  a 
semi-annual  report  vdthin  60  calendar 
days  after  the  end  of  each  6-month 
period  if  any  period  of  excess  emissions 
occurs  during  the  reporting  period. 
Reports  required  by  other  regulations 
may  be  useid  in  place  or  as  part  of  the 
excess  emissions  report  if  the  report(s) 
contain  the  required  information.  A 
report  would  not  be  required  if  no 
exceedances  or  excursions  occurred 
during  the  reporting  period.  The  report 
also  would  include  any  request  for 
changing  selection  of  the  CCU  emission 
standard  (e.g.,  the  PM  or  Ni  limit)  or  the 
applicability  of  emission  stimdards  and 
requirements  for  CCU  or  SRU  under  the 
NSPS  in  40  CFR  part  60,  subpart  J  or 
subpart  UUU. 

Permitting  regulations  in  40  CFR  parts 
70  and  71  require  the  owner  or  operator 
to  make  annual  certifications  of 
compliance.  To  aid  the  permitting 
process,  the  proposed  NESHAP 
establishes  conditions  that  must  be  met 
for  the  compUance  certification. 

3.  Recordkeeping 

Records  required  under  the  proposed 
rule  are  streamlined  to  include  the 
minimal  amoimt  of  information  needed 
by  the  EPA  to  confirm  compliance. 
These  requirements  are  described  in 
§  63.1567(e)(4)  of  this  proposed  rule. 
The  major  requirements  include: 

•  All  documentation  supporting 
notification  of  compliance  status; 

•  Startup,  shutdovyoi,  and 
malfunction  plan  with  supporting 
dociunentation; 

•  Monitoring  records  required  by 
§  63.10(c)  of  the  NESHAP  general 
provisions; 

•  Each  period  when  a  monitoring 
system  or  device  was  inoperative  or 
malfunctioning; 

•  All  maintenance,  corrective  action, 
and  quality  assurance/quaUty  control 
actions  and  documentation; 

•  Any  changes  to  a  regulated  process; 


•  Hourly  or  monthly  inspections  of 
bypass  line  valves  and  bypasses; 

•  Hourly  inspections  of  flare  pilot 
flame;  and 

•  Daily  average  coke  bum-off  rate  for 
fluidized-bed  CCU  catalyst  regeneration 
vent  with  supporting  documentation. 

All  records  must  be  retained  for  at 
least  5  years  following  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record.  The 
records  for  the  most  recent  2  years  must 
be  retained  on  site;  records  for  the 
remaining  3  years  may  be  retained  off 
site  but  still  must  be  readily  available 
for  review.  The  files  may  be  retained  on 
microfilm,  on  microfiche,  on  a 
computer,  or  on  computer  or  magnetic 
disks. 

IV.  Selection  of  Proposed  Standards 

A.  Selection  of  Source  Category 

Section  112(c)  of  the  Act  directs  the 
EPA  to  list  each  category  of  major  and 
areas  sources  as  appropriate  emitting 
one  or  more  of  the  HAP  listed  in  section 
112(b)  of  the  Act.  "Petroleiun 
Refineries — Catalytic  Cracking  (Fluid 
and  Other)  Units,  Catalytic  Reforming 
Units,  and  Sulfur  Plant  Units"  is  one  of 
the  174  categories  of  sources  included 
on  the  initial  list  of  source  categories  (57 
FR  31576,  July  16, 1992). 

According  to  the  EPA's  schedule  for 
rule  development  for  these  source 
categories  (58  FR  83841,  December  3, 
1993),  MACT  standards  for  these 
petroleiun  refinery  process  unit  vents 
must  be  promulgated  no  later  than 
November  15, 1997.  If  standards  are  not 
promulgated  by  May  15, 1999  (18 
months  following  the  promulgation 
deadline),  section  112(j)  of  the  Act 
requires  States  or  local  agencies  with 
approved  permit  programs  to  issue  new 
or  revised  permits  containing  either  an 
emission  limitation  that  is  equivalent  to 
the  limitation  that  would  apply  if  the 
MACT  standard  had  been  promulgated 
in  a  timely  manner  or  an  alternate 
emission  limitation  for  HAP  control. 

Section  112(c)(3)  of  the  Act  directs  the 
Agency  to  fist  each  category  of  area 
sources  that  the  Agency  finds  presents 
a  threat  of  adverse  effects  to  human 
health  or  the  environment  warranting 
regulation.  Based  on  information  and 
data  collected  during  development  of 
the  proposed  standard,  the  EPA 
estimates  that  all  process  imits  within 
this  source  category  are  located  at  major 
sources  of  HAP  emission  (60  FR  43245, 
August  18, 1995). 

B.  Selection  of  Emission  Sources  and 
Pollutants 

The  petroleiun  refinery  source 
category,  defined  in  the  EPA  report. 


"Documentation  for  Developing  the 
Initial  Source  Category  List,"  (Docket 
Item  n-A-l)  specifies  these  three 
petroleum  refinery  process  units  as  a 
source  category  for  regulation.  Because 
little  or  no  HAP  emission  data  for  this 
source  category  were  available  at  the 
beginning  of  this  study,  the  EPA 
collected  information  and  data  through 
review  of  existing  literature.  Section  114 
questionnaires  were  sent  to  nine 
corporations  (representing  27  refineries] 
and  information  collection  requests 
(ICRs)  were  sent  to  the  remainder  of 
existing  U.S.  refineries  to  obtain 
information  and  data  on  refineries 
during  development  of  the  initial  MACT 
rule  for  petroleum  refineries  (60  FR 
43244,  August  18. 1995).  Site  surveys 
were  conducted  by  the  EPA  at  20 
petroleum  refineries  as  part  of  the 
refinery  process  vent  rule  development. 
Also,  as  part  of  the  information  and  data 
collection  process,  a  series  of  meetings 
were  held  vdth  State  representatives 
and  industry  trade  associations  (i.e..  the 
American  Petroleum  Institute  (API)  and 
the  National  Petroleum  Refiners 
Association  (NPRA))  to  first  inform  the 
industry  of  the  EPA's  intentions  to 
develop  a  MACT  for  this  source 
category  and  also  to  solicit  their  input. 
As  a  result,  the  trade  associations 
conducted  surveys  of  their  member 
companies  to  coUect  additional 
information  and  data  relative  to  the 
three  process  unit  operations  which 
would  be  regulated  by  today's  proposed 
rule.  Based  on  this  information  and 
data,  and  for  the  reasons  described 
below,  the  EPA  is  regulating  these  three 
vents  as  emission  sources  under  the 
proposed  rule. 

C.  Selection  of  Proposed  Standards  for 
Existing  and  New  Sources 

1.  Background 

After  the  EPA  has  identified  the 
specific  source  category  or  subcategories 
of  major  sources  for  regulation  under 
section  112.  MACT  standards  must  be 
established  for  each  category  or 
subcategory.  Section  112  of  the  Act  sets 
a  minimum  level  or  floor  for  the 
standards.  For  new  sources,  standards 
for  a  source  category  or  subcategory 
cannot  be  less  stringent  than  the 
emission  control  that  is  achieved  in 
practice  by  the  best-controlled  similar 
source.  (See  CAA  section  112(d)(3).)  The 
standards  for  existing  sources  can  be 
less  stringent  than  the  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  for  categories  or  subcategories 
with  30  or  more  total  sources,  or  the 
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best  performing  5  sources  for  categories 
or  subcategories  with  fewer  than  30 
sources,  l^ese  minimnni  requirements 
for  the  MACT  emission  limitation(s)  for 
new  and  existing  sources  are  termed  the 
"MACT  floor." 

After  the  floor  has  been  determined 
for  a  new  or  existing  source  in  a  source 
category  or  subcategory,  the 
Administrator  must  set  MACT  standards 
that  are  technically  achievable  and  no 
less  stringent  than  the  floor.  Such 
standards  must  be  met  by  all  soiux^es 
wdthin  the  category  or  subcategory.  In 
establishing  the  standards,  the  EPA  may 
distinguish  among  classes,  types,  and 
sizes  of  sources  within  a  category  or 
subcategory.  (See  CAA  section 
112(d)(1).) 

The  next  step  in  establishing  MACT 
standards  is  traditionally  the 
investigation  of  regulatory  alternatives. 
With  MACT  standards,  only  alternatives 
at  least  as  stringent  as  the  floor  may  be 
selected.  Information  about  the  industry 
is  analyzed  to  develop  model  plants  for 
projecting  national  impacts,  including 
HAP  emission  reduction  levels  and  cost, 
energy,  and  secondary  impacts. 
Regulatory  alternatives,  which  may  be 
different  levels  of  emissions  control 
equal  to  or  more  stringent  than  the  floor 
levels,  are  then  evaluated  to  select  the 
regulatory  alternative  that  best  reflects 
the  appropriate  MACT  level.  The 
selected  alternative  may  be  more 
stringent  than  the  MACT  floor,  but  the 
control  level  selected  must  be 
technically  achievable.  The  regulatory 
alternatives  and  emission  limits  selected 
for  new  and  existing  sources  may  be 
different  because  of  different  MACT 
floors. 

When  the  EPA  considers  an 
alternative  which  is  beyond-the-floor, 
the  EPA  examines  the  achievable 
emission  reductions  of  HAP  (and 
possibly  other  pollutants  that  are  co- 
controlled),  cost  and  economic  impacts, 
energy  impacts,  and  other  non-air 
environmental  impacts.  The  objective  is 
to  achieve  the  maximum  degree  of 
emissions  reduction  without 
unreasonable  economic  or  other 
impacts.  (See  CAA  section  112(d)(2).) 

Under  the  Act,  subcategorization 
within  a  source  category  may  be 
considered  when  there  is  enough 
evidence  to  demonstrate  clearly  that 
there  are  significant  differences  among 
the  subcategories.  The  criteria  to 
consider  include  process  operations 
(including  differences  between  batch 
and  continuous  operations),  emission 
characteristics,  control  device 
applicability,  safety,  and  opportunities 
forpoUution  prevention. 

Tiie  EPA  examined  the  three  jSrocess 
unit  operations,  the  operating 


characteristics  of  these  units,  and  other 
relevant  factors  to  determine  if  separate 
classes  of  units,  operations,  or  other 
criteria  have  an  affect  on  air  emissions 
from  any  of  the  three  process  unit 
operations  in  this  source  category.  For 
SRU,  no  basis  was  established  to 
subcategorize  or  develop  separate 
standards  within  these  unit  operations. 
For  CCU,  the  EPA  requests  additional 
information  and  data  needed  to  address 
the  potential  need  for  subcategorization 
due  to  process  variations  (e.g.,  the 
differences  between  fluidized-bed  and 
non-fluidized  bed  CCU).  However,  for 
CRU,  an  analysis  of  the  information  and 
data  in  the  EPA  refinery  database 
indicated  significant  differences  in  both 
the  operating  processes  and  emission 
controls  associated  with  semi- 
regenerative  CRU  during  the  catalyst 
regeneration  coke  burn-off  step. 
Therefore,  the  EPA  established  a 
subcategory  for  semi-regenerative  CRU 
based  on  the  operating  differences  and 
control  device  performance  during  the 
coke  bum-off  step;  a  separate 
performance  standard  was  established 
for  this  subcategory.  Cyclic  and 
continuous  CRU  were  grouped  together 
and  have  a  different  performance 
standard  for  the  coke  bum-off  step. 
Subcategorization  of  semi-regenerative 
CRU  is  further  discussed  in  sections 
m.B  and  IV.C.2.b  of  this  document. 

2.  MACT  Floor  Technology  and 
Emission  Limits 

In  establishing  the  MACT  floor  for 
existing  sources,  sections  112(d)(3)  (A) 
and  (B)  of  the  Act  directs  the  EPA  to  set 
standards  that  are  no  less  stringent  than 
the  "average"  emission  limitation 
achieved  by  the  best  performing  12 
percent  (for  which  there  are  emissions 
data)  where  there  are  more  than  30 
sources  in  the  category  or  subcategory  or 
the  best  performing  five  sources  (for 
which  there  are  emissions  data)  where 
there  are  fewer  than  30  sources.  Among 
the  possible  meanings  for  the  word 
"average"  as  the  term  is  used  in  the  Act, 
the  EPA  considered  two  of  the  most 
common. 

First,  "average"  could  be  interpreted 
as  the  arithmetic  mean.  The  arithmetic 
mean  of  a  set  of  measurements  is  the 
sum  of  the  measurements  divided  by  the 
number  of  measurements  in  the  set.  The 
EPA  has  determined  that  the  arithmetic 
mean  of  the  emission  limitations 
achieved  by  the  best  performing  12 
percent  of  existing  sources  (or  best  five 
sources  where  there  are  fewer  than  30 
sources)  in  some  cases  would  yield  an 
emission  limitation  that  fails  to 
correspond  to  the  emission  limitation 
achieved  by  any  particular  technology. 
In  such  cases,  the  EPA  would  not  select 


this  approach.  The  word  "average" 
could  also  be  interpreted  as  the  median 
emission  limitation  value.  The  median 
is  the  value  in  a  set  of  measurements 
below  and  above  which  there  are  an 
equal  number  of  values  (when  the 
measurements  are  arranged  in  order  of 
magnitude).  This  approach  identifies 
the  emission  limitation  achieved  by 
those  sources  within  the  top  12  percent 
(or  top  five  where  there  are  fewer  than 
30  sources),  arranges  those  emissions 
limitations  in  order  of  magnitude,  and 
the  control  level  achieved  by  the 
median  source  is  selected.  Either  of 
these  two  approaches  could  be  used  in 
developing  standards  for  different 
source  categories. 

A  "technology"  approach  also  was 
used  in  developing  these  proposed 
standards.  For  each  source  type,  the 
control  technologies  were  raidced  in  the 
database  by  performance  and  the 
median  technology  represented  by  the 
best-controlled  sources  was  selected  as 
the  MACT  floor.  Sources  having  control 
technology  representative  of  the  MACT 
floor  were  then  evaluated  and  analyzed 
in  order  to  determine  an  appropriate 
emission  limitation  to  characterize 
performance  of  the  MACT  floor 
technology. 

As  previously  noted,  data  related  to 
operating  procedures  and  emissions  for 
the  three  process  unit  operations  were 
obtained  through  a  combination  of 
literature  sources,  site  visits,  ICR, 
discussions  with  industry  and  State 
Agency  representatives,  and  information 
surveys  conducted  by  industry  trade 
associations.  These  data  were  then 
compiled  into  a  comprehensive 
database  that  was  used  for  the  floor 
analysis. 

a.  MACT  floor  for  catalytic  cracking 
units.  Catalytic  cracking  (fluid  and 
other)  units  emit  a  variety  of  HAP 
during  catalyst  regeneration;  these  HAP 
can  be  broadly  categorized  into  two 
groups:  metallic  HAP  (e.g.,  antimony, 
beryllium,  mercury,  and  nickel)  and 
organic  HAP  (e.g.,  benzene, 
formaldehyde,  hexane,  and  xylene). 
While  not  exclusively  so,  the  metallic 
HAP  emitted  from  CCU  catalyst 
regeneration  vents  are  primarily  emitted 
as  PM.  Mercury  is  the  one  metallic  HAP 
that  is  expected  to  be  emitted  in  both 
solid  and  gaseous  forms.  The  organic 
HAP  emitted  from  CCU  catalyst 
regeneration  vents  are  in  the  vapor 
phase.  These  two  HAP  emission  forms 
require  significantly  different  control 
technologies. 

The  EPA  database  for  CCU  contains  a 
considerable  amount  of  information  on 
control  device  types  as  well  as  process 
information,  but  very  limited 
information  on  vent  stream  composition 
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or  HAP  concentration  for  either  the 
metallic  HAP  or  the  organic  HAP.  The 
amount  of  constituent  data  cvurently 
available  is  not  adequate  to  establish  a 
MACT  floor  for  each  individual  HAP; 
the  limited  data  on  individual  HAP 
caimot  be  considered  representative  of 
the  entire  industry  in  all  but  a  few  cases. 
Therefore,  the  floor  for  CCU  (both 
fluidized  bed  and  non-fluidized  bed) 
catalyst  regeneration  vent  HAP 
emissions  is  being  established  for  the 
broad  classes  of  HAP  that  are  grouped 
as  either  metallic  HAP  or  organic  HAP. 

The  EPA  is  aware  that  there  are 
sig^ficant  process  differences  between 
the  Duidized-bed  and  non-fluidized  bed 
CCU.  These  process  differences  include 
such  things  as  catalyst  size  and 
composition,  as  well  as  reactor 
operation  (e.g.,  plug  downflow  versus 
fluidized  riser  processes).  At  this  time, 
the  EPA  does  not  have  adequate  data  to 
characterize  the  HAP  emissions  from 
the  non-fluidized  CCU,  but  preliminary 
data  currently  available  indicate,  based 
on  the  EPA's  ciirrent  understanding, 
that  these  units  are  likely  operating  at 
emission  levels  that  meet  the  MACT 
floor  criteria.  However,  the  EPA  is 
gathering  additional  information  and 
data  on  these  processes  and,  based  on 
the  new  information,  will  reexamine  the 
possible  need  to  set  a  separate  standard 
for  these  few  non-fluidized  CCU. 
(1)  Organic  HAP  MACT  floor 
(a)  Existing  catalytic  cracking  units. 
Available  emission  data  have  been 
reviewed  to  identify  the  best  performing 
12  percent  of  existing  sources.  The 
available  emissions  data  that  relate  to 
organic  HAP  control  performance  are 
presented  in  the  database  in  terms  of 
VOC,  THC,  and  CO  with  only  minimal 
data  on  individual  HAP  constituents. 
The  performance  level  formats  available 
in  the  database  that  relate  to  organic 
HAP  are  an  emission  rate  normalized  to 
coke  bum,  an  emission  rate  expressed  in 
terms  of  an  exit  concentration,  and  a 
performance  level  expressed  as  a 
percent  reduction  achieved.  The  amotmt 
of  individual  constituent  data  currently 
available  is  not  adequate  to  establish  a 
MACT  floor  for  each  individual  organic 
HAP;  the  limited  data  on  individual 
organic  HAP  cannot  be  considered 
representative  of  the  entire  industry. 
Therefore,  emissions  data  on  VOC,  THC, 
and  CO  were  reviewed  since  these  data 
are  indicative  of  emissions  of  individual 
organic  HAP. 

The  CCU  catalyst  regeneration  step 
that  generates  the  affected  gas  stream 
involves  an  initial  combustion 
operation,  and  the  catalyst  regeneration 
step  can  be  conducted  either  as  a  partial 
combustion  operation  or  a  complete 
combiistion  operation.  A  complete 


biun/combustion  CCU  has  a  catalyst 
regeneration  coke  bum  stage  designed 
and  operated  with  a  residence  time, 
temperature,  and  excess  oxygen  level  to 
achieve  complete  oxidation  of  the  coke 
or  carbon  to  CO2;  a  partial  bum/ 
combustion  CCU  h^  a  catalyst 
regeneration  coke  biun  stage  designed 
and  operated  with  less  than 
stoicliometric  oxygen,  which  results  in 
incomplete  combustion  of  the  carbon 
and  is  characterized  by  high  levels  of 
CO. 

The  emission  data  for  CCU  catalyst 
regeneration  vents  indicate  that:  (1) 
Complete  bum/combustion  CCU  and  (2) 
partial  bum/combustion  CCU  that  are 
followed  by  a  CO  boiler  or  other 
combustion  device  achieve  similar  ' 

organic  emission  rates.  Both  of  these 
configurations  achieve  complete 
combustion  of  the  CCU  catalyst 
regeneration  vent  gases  and  demonstrate 
similar  emissions  rates  and  as  a  result, 
both  are  considered  types  of  "complete 
combustion."  These  complete 
combustion  units  have  significantly  less 
organic  HAP  emissions  than  partial 
biirn/combustion  CCU  that  are  not 
followed  by  an  additional  combustion 

The  petroleum  refinery  NSPS  (40  CFR 
part  60,  subpart ))  is  a  regulation  that 
requires  catalyst  regeneration  vent  gases 
firom  new  or  reconstructed  flmdized-bed 
CCU  to  have  complete  combustion  by 
limiting  the  CO  concentration  to  less 
than  or  equal  to  500  ppmv  (dry). 
Information  gathered  by  the  EPA 
indicates  that  more  than  12  percent  of 
the  existing  CCU  are  currently  subject  to 
the  petroleum  refinery  NSPS.  The  NSPS 
thus  represents  the  average  emission 
limitation  achieved,  in  terms  of  a 
regulatory  requirement,  by  the  best 
performing  12  percent  of  existing 
sources.  Therefore,  a  complete  bum/ 
combustion  CCU  or  partid  bum/ 
combustion  CCU  followed  by  a  CO 
boiler  or  other  combustion  device  that 
reduces  the  CO  concentration  in  the 
catalyst  regeneration  vent  gas  to  500 
ppmv  or  less  is  deemed  to  be  meeting 
the  MACT  floor  for  existing  CCU. 

(b)  New  catalytic  cracking  units. 
Based  on  tbe  information  and  data 
available,  the  EPA  concluded  that  the 
MACT  floor  determination  for  existing 
CCU  soim:es  of  organic  HAP  (i.e., 
complete  combustion  of  the  vent  gases) 
also  represents  the  HAP  emission 
control  that  is  achieved  in  practice  by 
the  best-controlled  similar  source  in  the 
source  category.  Therefore,  the  MACT 
floor  for  new  sources  is  the  same  as  that 
for  existing  sources  for  organic  HAP. 
This  fact  also  leads  to  the  conclusion 
that  there  is  no  technology  that  has  been 
demonstrated  in  this  industry  to  provide 


a  level  of  control  more  stringent  than 
the  MACT  floor  for  organic  HAP. 

(2)  Metallic  (or  inorganic)  HAP  MACT 
floor. 

(a)  Existing  catalytic  cracking  units. 
Along  with  low  emissions,  the  best- 
performing  existing  sources,  are 
expected  to  have  the  best-performing 
control  technologies;  for  metallic  HAP 
that  would  involve  either  a  modem  ESP 
or  a  ventiui  scrubber.  Available  data 
shows  these  two  devices,  used  by    , 
approximately  45  percent  of  the 
industry,  provide  similar  control  of  PM 
and  metallic  HAP.  However,  some 
refineries  with  CCU  controlled  only  by 
tertiary  cyclones,  control  devices 
typically  considered  less  effective,  have — ^ 
told  the  EPA  that  their  emissions  afe 
equivalent  to  those  achieved  by  the 
more  effldent  control  devices.  This  is  in 
large  part  a  function  of  the  site-specific 
characteristics  of  the  tmit  (e.g.,  a  low  Ni 
feed)  Therefore,  rather  than  set  an 
equipment  standard  based  on  a  control 
device,  the  EPA  prefers  to  establish  a 
performance  standard  associated  with 
the  best  performing  control  technology. 

The  petrolevun  refinery  NSPS  (40  GFR 
part  60,  subpart )]  is  a  performance 
standard  that  requires  new  or 
reconstructed  fluidized-bed  CCU  to 
reduce  PM  emissions  from  the  catalyst 
regeneration  vent  to  1  kg/1.000  kg  (1  lb/ 
1.000  lb)  of  coke  bum-off.  As  previously 
noted,  the  information  gathered  by  the 
EPA  and  contained  in  the  petroleimi 
refinery  database  indicates  that  more 
that  12  percent  of  the  existing  CCU  are 
currently  subject  to  the  petroleum 
refinery  NSPS.  The  EPA  reviewed  this 
emission  standard  to  determine  its 
appropriateness  as  a  performance 
standard  to  characterize  the  best- 
performing  control  technology  for  CCU 
metallic  HAP  emissions.  The  EPA 
concluded  that  for  a  variety  of  reasons. 
PM  is  considered  a  reasonable  surrogate 
for  total  metallic  HAP  (excluding 
mercury): 

(1)  The  metallic  HAP  emitted  fit>m 
ecu  catalyst  regenerator  vents  are 
primarily  emitted  as  PM; 

(2)  In  the  EPA  report.  "Study  of 
Hazardous  Air  Pollutant  Emissions  bom 
Electric  Utility  Steam  Generating 
Units— Final  Report"  (Docket  Item  H- 
A-6).  it  was  determined  that  for  those 
combustion  operation  vent  gases  "the 
HAP  meteds  that  exist  primarily  in 
particulate  form  are  readily  controlled 
by  PM  control  devices";  and 

(3)  There  is  a  considerable  amount  of 
emission  data  available  for  PM  emitted 
bom  CCU  catalyst  regeneration  vents. 

The  performance  level  formats 
available  in  the  data  base  for  PM  are  an 
emissioii  rate  normalized  to  coke  bum. 
an  emission  rate  expressed  in  terms  of 
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an  exit  concentration,  and  a 
performance  level  expressed  as  a 
percent  reduction  achieved.  The  EPA 
refinery  database  shows  that  CCU  ESP 
achieve  a  PM  emission  rate  that  ranges 
from  0.0002  to  3.6  lb/1,000  lb  coke;  the 
26  values  reported  have  a  median  of 
0.81  and  a  mean  of  0.86  lb/1,000  lb.  The 
NSPS  value  is  1.0.  Nineteen  of  the  26 
CCU  have  a  catalyst  regeneration  PM 
emission  rate  of  less  than  1  lb/1.000  lb 
of  coke  bum-off.  The  five  CCU  that  use 
a  venttiri  scmbber  and  that  have  PM 
data  show  a  range  of  emissions  from 
0.36  to  0.86  lb/1.000  lb  of  coke  bum-off. 
which  is  within  the  range  of 
performance  shown  by  the  ESP.  Thus, 
the  NSPS  PM  emission  limit  for  the 
catalyst  regeneration  vent  of  1  lb/1.000 
lb  of  coke  bum-off  appears  to  a 
reasonable  characterization  of  PM 
control  device  performance  on  a  "not- 
to-be-exceeded"  basis,  based  on  the 
available  data.  As  a  result  of  this 
analysis,  a  PM  emission  limit  of  1  lb/ 
1.000  lb  of  coke  bum-off  is  selected  to 
characterize  the  MACT  floor  for  catalyst 
regeneration  vents  on  existing  imits. 

In  addition  to  characterizing  the 
MACT  floor  performance  in  terms  of  a 
PM  emission  limit,  it  is  possible  to 
determine  an  altemative  MACT  floor 
technology  emission  limit  in  terms  of 
the  entire  metal  HAP  population  or  an 
individual  metal  HAP  (i.e.,  Ni)  within 
that  population.  The  reason  for 
determining  a  MACT  floor  emission 
limit  as  an  altemative  to  the  PM  level 
but  formatted  in  a  terms  of  total  metal 
HAP  or  an  individual  metal  HAP  is  to 
provide  for  increased  operational 
flexibility  and  to  allow  opportunities  for 
pollution  prevention  when  complying 
with  a  MACT  standard  for  this  source 
category. 

In  developing  a  MACT  floor  emission 
level  formatted  in  terms  of  the 
population  of  metal  HAP  emitted  by 
CCU,  the  approach  used  involved 
analysis  of  the  available  metal  HAP 
data.  This  is  most  readily  done  using  Ni 
as  a  surrogate  for  total  metal  HAP. 
Nickel  emissions  data  were  used  for  this 
comparative  analysis  because  of  the 
relative  abundance  of  measured  Ni 
emissions  data  and  the  paucity  of 
emissions  data  available  for  other  metal 
HAP.  Nickel  emissions  data  (formatted 
in  terms  of  mass  per  unit  time)  for 
catalyst  regeneration  vents  are  available 
for  23  CCUs.  The  available  measured  Ni 
emissions  data  from  CCU  catalyst 
regeneration  vents  in  the  EPA  refinery 
database  were  examined  and  compared 
to  determine  the  representativeness  of 
these  data. 

In  examining  the  database,  EPA 
determined  that  the  Ni  emission  data 
currently  available  for  CCU  catalyst 


regeneration  vents  is  representative  of 
the  best-performing  units  in  the 
industry.  The  EPA  based  this 
conclusion  on  the  following 
considerations.  A  primary  bctor  that 
influences  the  Ni  emissions  from  the 
ecu  catalyst  regeneration  vent  is  the  Ni 
content  in  the  CCU  feed.  The  Ni 
emission  rates  in  the  refinery  database 
are  for  the  most  part  fitim  units  with 
low  Ni  feed.  There  are  72  CCU  that 
reported  the  Ni  content  in  their  CCU 
feed.  Of  these  72  CCU,  43  (or  60 
percent)  of  the  units  had  Ni  feed 
concentrations  of  1  ppmw  or  lower. 
However,  12  of  14  CCU  (or  86  percent 
of  the  CCU)  that  reported  both  Ni 
emissions  data  and  Ni  feed  content,  had 
Ni  feed  concentrations  of  1  ppmw  or 
lower.  In  addition,  the  database  reflects 
Ni  emission  rates  of  refineries  that 
hydrotreat  the  CCU  feed.  Hydrotreating 
the  CCU  feed  tends  to  lower  the  CCU 
fieed  Ni  content.  There  are  98  CCU  that 
reported  the  use  or  non-use  of 
hydrotreating.  Of  these  98  CCU,  56  (or 
57  percent)  of  the  units  hydrotreat 
However,  13  of  17  CCU  (or  76  percent 
of  the  CCU)  that  reported  both  Ni 
emissions  data  and  hydrotreating 
information,  hydrotreat  their  CCU  feed. 
A  second  factor  that  influences  the  Ni 
emissions  fixim  the  CCU  catalyst 
regeneration  vent  is  the  level  of  PM 
control  on  the  unit.  The  EPA  refinery 
database  is  comprised  of  units  that  are 
subject  to  stringent  regulatory 
requirements  that  result  in  control  of  Ni 
emissions.  For  example,  bom  the  data 
collected  by  API  and  provided  to  the 
EPA  as  a  part  of  the  database,  it  appeare 
that  at  least  36  percent  of  the  CCU  that 
reported  Ni  emissions  data  are  subject  to 
the  NSPS,  whereas  the  EPA  estimates 
that  there  are  approximately  17  percent 
of  the  CCU  in  the  entire  industry  subject 
to  the  NSPS.  In  addition,  approximately 
41  percent  of  the  Ni  emissions  data  are 
from  CCU  at  California  refineries,  where 
the  State  regulations  on  PM  control  are 
basically  the  same  as  the  NSPS  PM 
emission  control  requirements,  whereas 
California  refineries  operate  only  about 
10  percent  of  the  total  number  of  CCU 
in  the  U.S.  Also,  approximately  81 
percent  of  the  CCU  in  the  database  that 
reported  Ni  emissions  data  operate 
either  an  ESP  or  venturi  wet  scrubber  on 
the  ecu  catalyst  regeneration  vent, 
whereas  only  63  percent  of  the  CCU 
nationvnde  operate  either  an  ESP  or 
venturi  wet  scrubber  on  the  CCU 
catalyst  regeneration  vent. 

For  the  reasons  discussed  above,  the 
EPA  considers  the  available  Ni 
emissions  data  to  be  representative  of 
the  best-performing  CCU  soiuY:es,  rather 
than  the  industry  as  a  whole. 
Examination  of  the  emission  data  shows 


an  emission  rate  for  the  top  12  percent 
to  be  0.055  tpy.  In  conjunction  with 
this,  the  available  Ni  source  test  data 
were  analyzed  to  determine  the 
variability  of  individual  source  test  runs 
for  a  given  CCU  source  test.  Based  on 
analysis  of  the  relative  standard 
deviation  of  the  individual  CCU  source 
test  data,  the  standard  deviation  for  a 
imit  with  emissions  of  0.055  tpy  is 
0.042.  Using  the  upper  95th  percentile 
of  a  normal  distribution  (i.e.,  a  z-statistic 
equal  to  1.645).  the  Ni  emission  limit 
determined  to  reflect  the  best 
performing  12  percent  of  existing 
sources  is  a  Ni  emission  limit  on  a  not- 
to-be-exceeded  basis  of  0.125  tpy  (250 
Ib/yr)  or  0.029  Ib/hr  (i.e.,  the  mean  + 
1.645  standard  deviations).  Therefore,  a 
metal  HAP  MACT  floor  emission  limit 
of  13.000  mg/hr  or  0.029  Ib/hr  of  Ni  also 
has  been  determined  to  characterize  the 
performance  of  the  MACT  floor  control 
technology  for  existing  CCU  catalyst 
regeneration  vents. 

(b)  New  catalytic  cracking  units. 
Based  on  the  information  and  data 
available,  the  EPA  concluded  that  the 
MACT  floor  determination  for  existing 
CCU  sources  of  metalHc  HAP  (i.e.,  use 
of  a  PM  control  device  such  as  an  ESP 
or  venturi  scrubber)  also  represents  the 
HAP  emission  control  that  is  achieved 
in  practice  by  the  best-controlled  similar 
source  in  the  source  category.  Therefore, 
the  MACT  floor  for  new  sources  is  the 
same  as  that  for  existing  sources  for 
metallic  HAP.  This  fact  also  leads  to  the 
conclusion  that  there  is  no  technology 
that  has  been  demonstrated  in  this 
industry  to  provide  a  level  of  control 
more  stringent  than  the  MACT  floor  for 
metallic  HAP. 

(3)  Mercury  MACT  floor.  Mercury  (Hg) 
is  not  well  controlled  by  PM  air 
pollution  control  devices  (ESPs  as  well 
as  PM  scmbbers).  This  situation  would 
be  expected  because  Hg  is  likely  emitted 
in  both  a  solid  and  gaseous  or  vapor- 
phase  (elemental)  form;  the  £act  Uiat 
"conventional  (PM)  controls  are 
generally  inconsistent  in  their 
effectiveness"  with  regard  to  Hg 
removal  is  documented  in  the  EPA 
report.  "Study  of  Hazardous  Air 
Pollutant  Emissions  from  Electric  Utility 
Steam  Generating  Units — Final  Report". 
(See  Docket  Item  II-A-6.)  Combustion 
devices  for  control  of  organic  vapor 
would  also  provide  no  control  for  Hg. 
There  are  a  number  of  emerging 
technologies  (such  as  activated  carbon 
injection)  but  none  have  been  show  to 
be  applicable  to  CCU  catalyst 
regeneration  vents.  Therefore,  the 
MACT  floor  far  Hg  is  determined  to  be 
no  control  for  both  new  and  existing 
imits. 
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b.  MACT  floor  for  catalytic  reforming 
units.  Developing  a  MACT  floor  for  CRU 
catalyst  regeneration  vents  is 
complicated  by  the  fact  that  there  are 
three  types  of  CRU  (continuous,  cyclic: 
and  semi-regenerative],  and  there  are 
different  steps  (times  and  locations) 
during  whidi  vent  emissions  may  occiir 
during  CRU  catalyst  regeneration:  (1) 
Initial  depressurization/purge;  (2)  coke 
bujn-off;  (3)  catalyst  rejuvenation;  and 
(4)  final  purge.  The  depressiirization/ 
purge  vent  gas  contains  primarily 
hydrocarbons  from  the  CRU  feedstock 
that  remain  on  the  reforming  catalyst 
feed  (e.g.,  benzene,  toluene,  hexane,  and 
ethylbenzene).  The  predominant  HAP 
emitted  during  coke  bum-off  are  HCl 
and  CI},  pilorinated  organic 
compounds  used  for  catalyst 
rejuvenation  (e.g.,  trichloromethane  and 
perchloromethane)  as  well  as  residual 
HCl  on  the  reforming  catalyst  may  be 
emitted  during  catalyst  rejuvenation  and 
final  purge. 

The  EPA  database  for  CRU  contains  a 
considerable  amount  of  information  on 
control  device  types  as  well  as  process 
information  for  177  CRU,  but  very 
limited  information  on  vent  stream 
composition  or  HAP  concentration. 
There  are  some  data  available  to 
characterize  HCl  emissions  during  coke 
bum-oS;  however,  the  limited  data  on 
HCl  emissions  cannot  be  considered 
representative  of  the  entire  industry  as 
most  HCl  emissions  data  are  from 
continuous  or  cyclic  units.  The 
available  data  on  HAP  emissions  from 
CRU  catalyst  regeneration  vents  is 
inadequate  to  characterize  the  emission 
reductions  achieved  by  the  top- 
performing  12  percent  of  the  units 
during  the  depress\irization/purge, 
catalyst  rejuvenation,  and  final  purge 
cycles.  Therefore,  the  MACT  floor  for 
CRU  catalyst  regeneration  vent  HAP 
emissions  is  established  for  each 
potential  CRU  vent  based  on  current 
industry  practices  rather  than  HAP 
specific  emissions  data. 

(1)  MACT  floor  determination  for 
existing  CRU  catalyst  regeneration 
vents. 

(a)  MACT  floor  for  CRU 
depressurization/purge  vent.  Given  the 
limitations  of  the  available  data,  the 
MACT  floor  determination  for  the  CRU 
depressurization/purge  vent  is  based  on 
current  practices  in  use  and  control 
equipment  in  place  at  CRU.  Flares, 
process  heaters  or  other  combustion 
devices  are  used  for  21  of  the  CRU 
catalyst  regeneration  vents.  Based  on 
current  information  in  the  EPA 
database,  it  is  difficult  to  discern 
whether  these  control  devices  are  used 
specifically  for  the  depressurization/ 
purge  vent.  However,  all  of  the  20 


refineries  visited  by  either  the  EPA  or 
CARB  during  information  collection  site 
visits  to  support  the  development  of  this 
rule  vented  the  depressurizatiob/purge 
gases  to  either  the  refinery  fiiel  gas 
system  or  to  a  flare.  Therefore,  based  on 
operational  practices  for  over  12  percent 
of  the  CRU  (and  100  percent  of  the  units 
for  which  the  EPA  has  firsthand 
information),  the  MACT  floor  for 
emissions  vented  during  the 
depressurization/purge  cycle  is  venting 
to  a  combustion  device. 

In  the  first  petroleum  refinery  MACT 
rule  (60  PR  43244,  August  18, 1995),  the 
EPA  assigned  a  performance  value  for 
combustion  units  serving  miscellaneous 
process  vents.  In  that  floor  analysis,  it 
was  assumed  that  the  various 
combustors  were  all  well  designed  and 
operated  and  would  achieve  98  percent 
destruction  of  total  VCX:  (and  HAP). 
(See  Docket  A-93-48,  Docket  Item  IV- 
B-12.)  This  same  performance  level  is 
therefore  assumed  for  combustion 
devices  that  are  used  on  CRU  catalyst 
regeneration  vents.  Therefore,  the 
MACT  floor  for  emissicms  vented  d\uing 
the  depressurization/  purge  cycle  is 
venting  to  a  combustion  device  that 
achieves  a  98  percent  destruction 
efficiency  or  reduces  the  total  organic 
HAP  or  the  TOC  concentration  to  below 
20  ppmv. 

The  20  ppmv  concentration  format  is 
included  as  an  alternative  in  the 
proposed  standard  because  the  rule 
could  apply  to  dilute  process  vent 
streams  and  the  proposed  standard  for 
combustion  devices  is  formatted  in 
terms  of  a  weight-percent  reduction. 
The  EPA  beUeves  the  proposed  standard 
for  combustion  devices  needs  to  include 
the  volume  concentration  alternative  to 
accoimt  for  the  technological  limitations 
of  enclosed  combustion  devices  treating 
dilute  streams.  (See  48  PR  48933, 
October  21, 1983.)  Below  a  critical 
concentration  level,  the  maximum 
achievable  efficiency  for  enclosed 
combustion  devices  decreases  as  inlet 
concentration  decreases.  Consequently, 
for  streams  with  low  organic  vapor 
concentrations,  the  98-percent  mass 
reduction  may  not  be  technologically 
achievable  in  all  cases.  Available  data 
show  that  20  ppmv  is  the  lowest  outlet 
concentration  of  total  organic 
compounds  achievable  with  control 
device  inlet  streams  below 
approximately  2,000  ppmv  total 
organics.  Therefore,  the  concentration 
limit  of  20  ppmv  has  been  added  as  an 
alternative  standard  for  incinerators, 
process  heaters,  and  boilers  to  allow  for 
the  drop  in  achievable  destruction 
efficiency  with  decreasing  inlet  organics 
concentration. 


(b)  MACT  floor  for  CRU  catalyst 
regenaxttion  coke  bum-off  vent.  The 
EPA  examined  the  available  HCl 
emissions  data  for  catalyst  regeneration 
vents  on  22  CRU  that  reported  HQ 
emissions  dtuing  the  coke  bum-off 
cycle,  along  with  the  type  of  CRU  and 
the  control  device  used;  17  of  these 
units  operate  with  no  emission  controls 
(or  unlfuaown  emission  controls).  With 
the  limited  data  available,  it  is  not 
possible  to  characterize  these  emissions 
data  as  either  representative  of  the 
industry  as  a  whole  or  representative  of 
the  top-performing  CRU.  For  example, 
only  3  (or  14  percent)  of  the  22  imits 
that  reported  HCl  emissions  are  semi- 
regenerative  CRU,  while  semi- 
regenerative  CRU  represent  61  percent 
of  all  CRU.  It  appears  that  due  to  the 
limited  frequency  and  duration  of  the 
emissions  from  catalyst  regeneration 
vents  on  semi-regenerative  imits,  few 
emission  source  tests  have  been 
performed  at  semi-regenerative  CRU. 
Therefore,  a  MACT  floor  determination 
cannot  be  based  on  the  available  HCl 
emissions  data  for  the  coke  bum-off 
cycle.  However,  a  determination  based 
on  control  technologv  can  be  made. 

From  a  review  of  ue  process 
equipment  data,  two  classes  of 
scrubbers  were  designated  to 
characterize  the  general  classes  or 
groups  of  scrubbers  being  used  to 
control  emissions  &t>m  OIU  catalyst 
regeneration  vents  during  the  coke  biim- 
off  step:  single  theoretical  stage 
scrubbers  and  multiple  theoretical  stage 
scmbbers.  The  single  theoretical  stage 
scmbber  classification  was  used  to 
reflect  the  following  CRU  scrubbing 
systems,  most  of  which  are  considered 
internal  to  the  process:  Caustic 
injection,  spray  circulating  solution, 
hydrocyclone.  and  once  through  spray 
scmbbers.  Multiple  theoretical  stage 
scrubbers  which  are,  for  the  most  part, 
external  to  the  process  include:  Packed 
tower,  {wcked  column,  plate  and  spray, 
venturi,  and  otherwise  imspecified 
absorbers  or  scrubbers.  Although  there 
are  inadequate  CRU  emissions  data  to 
differentiate  the  removal  efficiency 
between  single  stage  scrubbers  and 
multiple  stage  scrubbers,  theoretical 
considerations  suggest  that  multiple 
stage  scmbbers  will  have  a  higher  HCl 
removal  efficiency  than  a  single  stage 
scmbber. 

A  simunary  of  the  niunbers  of  each 
type  of  control  device  (single  or 
multiple  stage)  for  catalyst  regeneration 
vents  on  ea<±  type  of  CRU  (contiijiuous, 
cyclic,  or  semi-regenerative)  shows  that 
for  continuous  CRU,  28  percent  use 
midtiple  stage  scrubbers  while  only  6 
percent  use  single  stage;  for  cyclic  CRU. 
36  percent  use  multiple  stage  while  only 
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11  percent  use  single  scmbbers;  and  for 
semi-regenerative  CRU,  only  3  percent 
use  multiple  while  72  percent  use  a 
single  stage  scrubber.  Based  on  these 
data,  the  MACT  floor  for  catalyst 
regeneration  vents  on  continuous  and 
cyclic  CRU  is  the  use  of  a  multiple  stage 
scrubber  during  the  coke  bum-off 
process.  The  MACT  floor  for  catalyst 
regeneration  vents  on  semi-regenerative 
CRU  is  the  use  of  a  single  stage  scrubber 
during  the  coke  bum-off  process. 
Subcategorizing  semi-regenerative  CRU 
is  justified  based  on  the  operational 
differences  of  semi-regenerative  units 
(i.e.,  primarily  annual  hours  the  system 
is  regenerating).  Based  on  the 
similarities  of  the  types  of  controls  used 
for  catalyst  regeneration  vents  on  cyclic 
and  continuous  CRU  and  the  aimual 
operating  hours  in  which  regeneration 
occurs,  it  appear  reasonable  that  cyclic 
and  continuous  CRU  be  grouped 
together. 

The  performance  of  CRU  scmbbers 
can  be  characterized  based  on  industry 
surveys  and  soim»  test  data  on  HCl 
scrubbers  used  in  another  industry — ^the 
steel  pickling  industry.  Data  from  that 
industry  contains  a  range  of  flow  rates 
and  HCl  concentrations  which  span  the 
flow  rates  and  HCl  concentrations 
expected  for  the  CRU  catalyst 
regeneration  coke  bum-off  vent.  The 
characteristics  of  the  single  and 
multiple  stage  scrubbers  that  constitute 
existing  source  and  new  soiut»  levels  of 
control  were  determined  in  terms  of 
both  HCl  reduction  efficiency  and 
maximiun  outlet  concentration  by 
evaluating  the  results  of  emissions  tests 
conducted  on  units  currently  employed 
in  the  steel  pickling  industry.  The  data 
bom  these  tests  are  presented  and 
discussed  in  detail  in  the  preamble  to 
the  proposed  mle  (62  FR  49052, 
•September  18, 1997)  and  in  the 
background  information  dociunent  for 
the  proposed  standard.  (See  Docket 
Items  II-A-4.)  While  wet  scmbber 
control  devices  are  normally  designed 
for  a  target  emission  reduction 
efficiency,  the  EPA  is  aware  that  high 
reduction  efficiencies  for  process  gases 
that  contain  low  concentrations  of  HCl 
or  HCl  in  aerosol  or  droplet  form  may 
not  always  be  achievable.  The  EPA 
therefore  has  characterized  scmbber 
performance  in  terms  of  a  maximum 
exhaust  gas  concentration  as  well  as 
reduction  efficiency  in  recognition  of 
the  limitations  of  the  technology. 

Based  on  the  median  performance  of 
the  multiple  stage  type  scmbbers  tested, 
the  EPA  selected  an  HCl  scmbber 
removal  efficiency  of  97  percent  or  an 
outlet  concentration  of  10  ppmv  or  less 
to  characterize  the  performance  of  a 
multiple  stage  HQ  scmbber.  That  is,  the 


EPA  considers  that  a  well-operated  and 
well-maintained  scmbber,  i.e.,  those 
considered  to  be  the  MACT  floor  for 
catalyst  regeneration  vents  on 
continuous  and  cyclic  CRU,  can  achieve 
a  97  percent  removal  efficiency  or 
reduce  the  outlet  concentration  to  10 
ppmv  or  less.  Therefore,  the  MACT  floor 
for  the  coke  biun-off  vent  for  continuous 
and  cyclic  CRU  is  to  operate  a  scmbber 
that  achieves  97  percent  or  greater 
removal  of  HCl  or  achieves  an  outlet 
concentration  of  10  ppmv  or  less. 

As  previously  noted,  there  are  few 
data  to  support  the  selection  of  emission 
limits  or  HCl  control  efficiency  values 
for  the  MACT  floor  for  catalyst 
regeneration  vents  on  semi-regenerative 
CRU  (i.e.,  single  stage  scmbbers). 
Examination  of  performance  data  of 
scmbbers  used  outside  the  source 
category  shows  that  the  lowest  control 
efficiency  of  HCl  scmbbers  tested  by  the 
EPA  in  the  steel  pickling  industry  was 
approximately  about  92  percent.  (See 
Docket  Item  II-A-4.)  Based  on  these 
available  data  and  theoretical 
engineering  design  considerations  of  the 
various  HCl  single  stage  scmbber  types, 
a  single  stage  HCl  scmbber  can 
reasonably  be  expected  to  achieve  a  92 
percent  HCl  removal  efficiency  on  an 
industry-wide  basis  for  semi- 
regenerative  CRU  catalyst  regeneration 
coke  bum-off  vents.  This  is  equivalent 
to  an  outlet  concentration  limit  of  30 
ppmv,  based  on  the  92  percent  HCl 
removal  efficiency.  Therefore,  the 
MACT  floor  for  the  catalyst  regeneration 
coke  bum-off  vent  for  semi-regenerative 
CRU  is  to  operate  a  scrubber  that 
achieves  92  percent  or  greater  removal 
of  HCl  or  achieves  an  outlet 
concentration  of  30  ppmv  or  less. 
(c)  MACT  floor  for  CRU  catalyst 
regeneration  rejuvenation  vent.  As 
noted  previously,  there  are  very  few 
data  available  to  characterize  emissions 
bom  the  CRU  catalyst  regeneration 
rejuvenation/final  purge  vent. 
Additionally,  bom  information  gathered 
during  site  visits  to  petroleum 
refineries,  there  appear  to  be  differences 
in  how/when  the  rejuvenation  process 
occurs.  Some  units  dose  the 
chlorination  agent  into  the  CRU  reactors 
during  the  coke  bum-off  cycle 
("coincidental  rejuvenation").  In  this 
instance,  the  rejuvenation  and  coke 
bum-off  vent  coincide,  and  the  MACT 
floor  for  coke  bum-off  vents  previously 
described  would  apply.  Other  units 
circulate  the  chloriding  agent  through 
the  reactor(s)  upon  completion  of  the 
coke  biuTi-off  cycle  ("sequential 
rejuvenation").  In  this  instance,  the 
system  is  a  closed  redrxnilation  loop 
with  no  atmospheric  venting.  U  venting 
does  occur  during  sequential 


rejuvenation,  then  the  MACT  floor  is 
venting  to  an  HCl  scmbber  with  the 
same  efficiencies  specified  for  the  coke 
bum-off  vent.  The  EPA  requests  specific 
comments  regarding  the  prevalence, 
operations,  and  controls  typically 
associated  with  this  vent. 

(d)  MACT  floor  for  CRU  catalyst 
regeneration  final  purge  vent.  Upon 
completion  of  the  rejuvenation/coke 
bum-off  cycles,  the  CRU  system  is 
purged  to  remove  oxygen  bom  the 
system  and  to  create  a  reducing 
atmosphere  prior  to  bringing  the  unit  or 
reactor  back  on-line  for  reforming  (or 
returning  the  catalyst  to  the  reforming 
reactor  in  the  case  of  continuous  units). 
This  final  purge  vent  may  be  scmbbed, 
released  to  the  atmosphere,  vented  to 
the  refineries  fuel  gas  system,  or  vented 
to  a  flare  or  other  combustion  control 
device.  Flares,  process  heaters  or  other 
combustion  devices  are  used  for  catalyst 
regeneration  vents  on  21  of  the  CRU. 
Based  on  current  information  in  the 
EPA  database,  it  is  not  possible  to 
discern  whether  these  control  devices 
are  used  specifically  for  the  final  purge 
vent.  However,  from  information 
collected  during  the  site  visits  to  20 
refineries,  it  is  Imown  that 
approximately  one-half  of  these 
refineries  vented  the  final  purge  vent  to 
a  combustion  control  device.  Using  the 
control  efficiency  determined  by  the 
EPA  for  combustion  devices  (refer  to  the 
discussion  for  the  depressurization/ 
piu^  vent),  the  MACT  floor  for  the  final 
purge  vent  is  to  vent  this  stream  to  a 
combustion  control  device  that  achieves 
98  percent  destruction  efficiency  or 
reduces  total  organic  HAP  or  TOC 
concentration  to  below  20  ppmv. 

(2)  MACT  floor  determination  for  new 
CRU  catalyst  regeneration  vents.  Except 
for  the  catalyst  regeneration  coke  biun- 
off  vent  for  semi-regenerative  CRU,  the 
MACT  floor  for  catalyst  regeneration 
vents  on  new  CRU  is  the  same  as  for 
catalyst  regeneration  vents  on  existing 
CRU  for  all  CRU  catalyst  regeneration 
vents.  This  is  because  the  catalyst 
regeneration  vent  on  the  best-controlled 
or  top-performing  CRU  applies  the  same 
work  practices  or  control  devices  as  the 
top  12  percent  of  CRU  catalyst 
regeneration  vents  employ  (i.e.,  the 
MACT  floor  for  existing  sources),  lliere 
are  two  semi-regenerative  CRU  that 
employ  multiple  stage  type  scmbbers  to 
control  catalyst  regeneration  coke  bum 
vents.  These  represent  the  best- 
controlled  sources  for  this  vent. 
Therefore,  the  MACT  floor  for  catalyst 
regeneration  vents  on  new  semi- 
regenerative  CRU  (as  well  as  continuous 
and  cychc  CRU)  is  the  use  of  a  multiple 
stage  scmbber  (i.e.,  a  scrubber  that 
achieves  97  percent  or  greater  removal 
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of  HCl  or  achieves  an  outlet 
concentration  of  10  ppmv  or  less  as 
specified  in  the  MACT  floor  for  catalyst 
regeneration  vents  on  existing 
continuous  and  cyclic  Q?U). 

c.  MACT  floor  for  sulfur  recovery 
plants.  Developing  a  MACT  floor  for 
SRU  is  complicated  by  the  fact  that 
there  are  different  types  of  processes 
(although  Claus  units  predominate  the 
industry)  and  numerous  types  of 
emission  control  techniques  (including 
different  types  of  tail  gas  treatment 
vmits,  thermal  incineration,  or  a 
combination  of  a  tail  gas  treatment  unit 
and  incineration).  The  EPA  database  for 
SRU  contains  information  regarding  the 
number  and  types  of  SRUs  as  well  as  the 
control  device  configuration  for  144 
imits  at  82  refineries.  The  database  also 
has  information  regarding  process 
capacities  or  sulfur  production  rates  and 
information  regarding  applicability  of 
the  NSPS  for  approximately  60  percent 
of  these  SRU. 

The  predominant  HAP  emitted  from 
SRU  are  COS  and  CSj.  There  are  very 
few  data  available  regarding  HAP 
emissions  from  SRUs.  Consequently,  the 
available  data  on  HAP  emissions  from 
the  SRU  vents  are  inadequate  to 
characterize  the  emission  reductions 
achieved  by  the  top  performing  12 
percent  of  the  units.  Additionally,  there 
are  inadequate  data  to  determine  and 
differentiate  the  emission  reduction 
efficiencies  achieved  by  the  various 
types  of  emission  control  process 
configurations.  Therefore,  the  floor  for 
SRU  vent  HAP  emissions  is  being 
established  based  on  current  industry 
regulations  rather  than  emissions  data 
or  process  equipment. 

(1)  MACT  floor  determination  for 
existing  SRU/sulfur  plant  vents.  There 
are  144  units  in  the  ctxrrent  data  base  for 
SRU;  information  regarding  the 
applicability  of  the  refinery  NSPS  was 
specifically  requested  for  91  of  these 
units.  Of  the  91  SRU  for  which  NSPS 
applicability  information  was  requested, 
38  units  were  subject  to  the  NSPS,  47 
imits  were  not,  and  6  units  did  not 
respond.  Due  to  the  lack  of  emissions 
data,  a  MACT  floor  determination 
cannot  be  made  based  on  the  emission 
reduction  achieved  by  the  top- 
performing  12  percent  of  the  industry. 
Alternatively,  the  MACT  floor 
determination  can  be  made  based  on 
either  the  emission  control  equipment 
in-place  for  the  SRU  vent  or  the  existing 
regulations  limiting  HAP  emissions 
from  these  vents. 

Although  the  database  conteiins 
information  regarding  the  types  of 
equipment  in-place  at  the  SRU,  due  to 
the  variety  of  different  tail  gas  treatment 
imits  and  process  configurations  and  the 


lack  of  emissions  data,  it  is  not  possible 
to  make  a  ranking  of  the  tail  gas 
treatment  unit  types  and  the  process 
configurations  that  yield  the  greatest 
reduction  in  HAP  emissions.  On  the 
other  hand,  the  petroleum  refinery 
NSPS  (§  60.104)  specifies  emission 
limits  (some  of  which  are  primarily 
HAP  emission  limits)  for  Claus  suLFur 
recovery  plants.  As  Claus  imits 
represent  96  percent  of  the  SRU  in  the 
EPA  database  (138  of  the  144  SRU  are 
Claus  units),  and  approximately  40 
percent  of  the  SRU  (for  which  NSPS 
applicability  information  is  available) 
are  subject  to  the  NSPS,  it  is  concluded 
that  over  12  percent  of  all  SRU  are 
subject  to  the  refinery  NSPS.  Therefore, 
the  MACT  floor  for  the  control  of  HAP 
emission  &t)m  the  SRU  vents  is  based 
on  the  emission  reductions  achieved  by 
facilities  subject  to  the  NSPS  for 
petroleum  refineries. 

The  EPA  is  aware  that  there  are 
significant  process  differences  between 
the  Claus  sulfur  units  and  the  non-Claus 
units.  At  this  time,  the  EPA  does  not 
have  aidequate  data  to  characterize  the 
HAP  emissions  from  these  non-Claus 
sulfur  units  but  available  data  indicate 
that  these  units  are  likely  operating  at 
emission  levels  that  meet  the  MACT 
floor  criteria.  The  EPA  is  requesting 
comment  on  these  processes  and,  based 
on  the  new  information,  will  reexamine 
the  possible  need  to  set  a  separate 
standard  for  these  few  non-Claus  SRU. 

The  refinery  NSPS  outlines  two 
options  for  the  control  of  emissions 
from  SRU:  (1)  For  oxidative  control 
systems  or  reductive  control  systems 
followed  by  incineration,  the  emission 
limit  is  250  ppmv  of  SO2  at  zero  percent 
excess  air;  and  (2)  for  reductive  control 
systems  not  followed  by  incineration, 
the  emission  limit  is  300  ppmv  of 
reduced  sulfur  compounds  and  10 
ppmv  of  H2S,  each  calculated  as  ppmv 
SO2  at  zero  percent  excess  air.  The 
second  option  translates  well  into  a 
HAP  emission  limit  because  TRS 
compounds  are  defined  as  H2S,  COS, 
and  CS2.  The  fact  that  H2S  is  a 
component  of  the  TRS  and  cannot 
exceed  10  ppmv  suggests  that  the  COS 
and  CS2  (i.e.,  the  HAP)  are  at  least  290 
ppmv  and  at  most  300  ppmv.  The  first 
option  is  not  easily  translated  into  a 
HAP  emission  limit  (i.e.,  there  is  no 
direct  way  to  determine  the  contribution 
of  H2S,  a  non-HAP,  to  the  total  limit), 
but  it  suggests  that  use  of  an  oxidation 
control  system  or  incineration 
effectively  controls  emissions  of  TRS. 
Therefore,  it  is  concluded  that  the 
MACT  floor  for  the  SRU  vent  is  a 
combined  HAP  or  TRS  emission  limit  of 
300  ppmv  measured  as  ppmv  SO2  at 
zero  percent  excess  air.  It  is  important 


to  note  that  the  EPA  is  still  in  the 
process  of  collecting  and  validating 
additional  data  for  both  the  Claus  and 
non-Claus  SRU  and  will  re-evaluate  and 
possibly  revise  the  floor  determination 
based  on  the  new  data. 

(2)  MACT  floor  determination  for  new 
SRU/sulfur  plant  vents.  Based  on  the 
limited  information  and  data  available, 
EPA  concluded  that  the  MACT  floor 
determination  for  existing  SRU  sources 
of  HAP  (i.e..  the  300  ppmv  HAP 
emission  limit  derived  from  the  refinery 
NSPS)  also  represents  the  HAP  emission 
control  that  is  achieved  by  the  best- 
controlled  similar  source  in  the  source 
category.  Therefore,  the  MACT  floor  for 
new  SRUs  is  the  same  as  the  MACT 
floor  for  existing  SRUs.  No  options  have 
been  identified  for  this  source  that 
would  provide  a  level  of  control  more 
stringent  that  the  MACT  floor. 

D.  Selection  of  Monitoring  Requirements 

The  EPA  evaluated  the  hierarchy  of 
monitoring  options  available  for  this 
source  category.  The  EPA  identified  and 
analyzed  several  different  monitoring 
options  taking  into  consideration  the 
various  unit  operations,  the  HAP 
emitted,  and  the  proposed  control 
equipment  for  each  of  the  respective 
vents.  This  hierarchy  includes 
measurement  of  HAP  (e.g..  HCl)  by  a 
CEMS,  installation  of  measurement 
devices  for  continuous  monitoring  of 
process  trnd/or  control  device  operating 
parameters,  and  periodicor  one-time 
performance  tests.  Each  option  was 
evaluated  relative  to  its  technical 
feasibility,  cost,  ease  of  implementation, 
and  relevance  to  the  process  or  control 
device. 

A  CEMS  provides  a  direct 
measurement  of  emissions.  For  this 
source  category,  GEMS  are 
commercially  available  for  a  number  of 
the  pollutants  of  concern,  e.g.,  HCl,  CO, 
metallic  HAP/PM,  and  TRS  compounds. 
However,  it  is  important  to  note  that  for 
some  of  these  systems  the  technical 
feasibility  of  monitoring  the  unit 
operations  that  comprise  the  source 
category  has  not  yet  been  demonstrated. 
There  also  are  other  concerns.  For 
example,  the  EPA  believes  that  HCl 
monitors  can  be  used  for  CRU  catalyst 
regeneration  vent  applications  and  TRS 
monitors  can  be  used  for  SRU  vent  COS 
and  CS2  emissions;  but  the  nationwide 
capital  cost  of  this  option  (CEMS  for  all 
reformer  unit  HCl  scrubbers  and  sulfur 
plants)  is  estimated  at  $18.5  million  for 
the  HCl  monitors  and  $6.1  million  for 
the  TRS  monitors,  with  annual  costs  of 
$14.2  million  and  $4.3  million, 
respectively,  for  operation  and 
maintenance,  quality  assurance  and 
quality  control  performance  evaluation. 


and  reporting/recordkeeping 
requirements.  Because  of  the  high  cost 
of  using  CEMS  compared  with  the  costs 
of  the  emission  control  devices  and  the 
cost  of  monitoring  control  device  and 
process  parameters,  the  EPA  is  not 
requiring  the  blanket  use  of  CEMS  to 
demonstrate  compliance  for  this  source 
category.  However,  CEMS  for  CO  are 
included  as  an  alternative  under  the 
proposed  rule  for  affected  CCU.  These 
devices  are  commonly  used  to  monitor 
ecu  process  operations  and  are  also 
required  under  the  refinery  NSPS.  The 
cost  associated  with  continuous  CO 
monitors  is  considered  reasonable. 
Although  CEMS  are  not  required,  the 
proposed  rule  does  provide  the  owner 
or  operator  a  general  option  of  installing 
and  operating  a  CEMS  and  complying 
with  most  of  the  requirements  in  the 
general  provisions  that  apply  to  a 
CEMS. 

Another  option  for  compliance 
assurance  is  monitoring  process  and/or 
control  device  operating  parameters 
plus  conducting  routine  (e.g.,  annual) 
emission  tests.  With  the  exception  of 
complete  bum/combustion  CCUs, 
process  parameters  were  not  selected  as 
indicators  for  HAP  emissions  for  the 
unit  operations  in  this  source  category 
because  an  adequate  correlation  does 
not  exist  between  production  or  process 
parameters  and  emission  rates.  Control 
device  operating  parameters  were 
selected  instead  because  the  EPA's 
experience  has  shown  that 
measurements  outside  a  specified  range 
of  values,  for  example  established 
during  an  initial  performance  test,  could 
be  used  to  indicate  the  control  device 
was  not  operating  properly.  The 
estimated  nationwide  capital  costs  of 
this  option  are  $7.4  million;  annual 
costs  are  $10.6  million  for  all  three 
vents  in  the  source  category.  Note  that 
the  periodic  emission  tests  required  for 
these  vents  (for  example  testing  using 
Method  26A  in  appendix  A  to  40  CFR 
part  60  for  HCl  emissions  from  CRU) 
would  not  require  a  capital  investment. 
The  estimated  cost  assumes  the  use  of 
a  test  contractor  and  includes  time  for 
participation  by  plant  personnel. 

The  EPA  believes  that  reasonable 
assurance  of  compliance  is  achieved 
through  the  combination  of  continuous 
emission  monitoring,  process  and 
control  device  operating  panmieter 
monitoring,  and  the  periodic  emission 
testing  required  in  the  proposed  rule. 
The  proposed  rule  requires  that  each 
owner  or  operator  of  a  CCU,  CRU,  or 
SRU  using  a  combustion  device  to  limit 
HAP  emissions  must  monitor 
temperature  as  a  control  device 
operating  parameter.  The  owner  or 
operator  of  a  CCU  using  an  ESP  for 


control  of  metallic  HAP  emissions  must 
monitor  the  voltage  and  secondary 
current  of  the  control  device  or  the  total 
power  input.  If  a  wet  scrubber  is  used 
to  comply  writh  the  requirements  for 
metallic  HAP  or  HCl  control,  the  owner 
or  operator  must  monitor  the  pressure 
drop  across  the  scrubber,  the  gas  and 
water  flow  rate  to  the  scrubber,  and 
determine  the  liquid-to-gas  ratio.  If  new 
information  is  obtained  after  proposal 
indicating  the  use  or  planned  use  of  dry 
scrubbers,  appropriate  monitoring 
provisions  will  be  included  in  the  final 
rule.  For  CCU  subject  to  the  rule,  such 
as  complete  bum/combustion  CCU,  that 
do  not  use  add-on  control  devices,  the 
owner  or  operator  must  continuously 
monitor  the  concentration  of  CO 
emissions  from  the  unit  or  measure  the 
regeneration  process  operating 
temperature  and  the  oxygen  content  of 
the  vent  gas.  An  owner  or  operator  may 
request  approval  to  monitor  parameters 
other  than  those  listed  above  by 
submitting  a  request  to  the  applicable 
permitting  authority.  The  EPA  is 
soliciting  comment  on  appropriate 
monitoring  parameters  for  CRU  that  do 
not  use  an  external  scrubber  to  control 
HQ  emissions. 

V.  Summary  of  Impacts  of  Proposed 
Standards 

A.  Air  Quality  Impacts 

The  impacts  presented  in  this  section 
include  the  process  vent  emissions  bom. 
all  three  of  the  unit  operations  listed  in 
the  source  category.  The  EPA  estimates 
nationwide  HAP  emissions  from  process 
vents  on  these  unit  operations  at 
approximately  7,270  Mg/yr  (8,000  tpy) 
at  the  current  level  of  control.  The 
proposed  standards  will  reduce 
nationwide  HAP  emissions  by  about 
5,960  Mg/yr  (6.560  tpy).  an  82  percent 
reduction.  Emissions  of  VOC.  CO.  and 
PM  (mainly  from  CCUs).  and  emissions 
of  H2S  (mainly  bom  SRUs)  would  be 
reduced  by  about  65  percent  bom  the 
current  level  of  about  185,900  Mg/yr 
(204.500  tpy).  Little  or  no  adverse 
secondary  air  impacts,  water  or  solid 
waste  impacts  are  anticipated  from  the 
implementation  of  these  standards. 

B.  Cost  Impacts 

Nationwide  capital  and  annualized 
costs  of  control  equipment  are  estimated 
at  $179  million  and  $35.5  million/yr. 
respectively.  The  implementation  of  this 
regulation  is  expected  to  result  in  an 
overall  annual  national  cost  of  $53.5 
million.  This  includes  a  cost  of  $43.7 
million  for  operation/maintenance  of 
control  devices  and  a  monitoring, 
recordkeeping,  and  reporting  cost  of 
$9.8  million. 


C.  Economic  Impacts 

The  economic  impact  analysis  for  the 
selected  regulatory  alternatives  shows 
that  the  estimated  price  increase  of 
refined  petroleum  products  is  0.24 
percent  for  the  127  refineries  expected 
to  incur  compliance  costs  as  a  result  of 
the  rule.  The  estimated  decrease  in 
output  is  0.17  percent  of  domestic 
refinery  products.  The  decline  in 
domestic  production  is  due  to  higher 
imports  and  reduced  quantity 
demanded  due  to  higher  prices. 
However,  the  value  of  domestic 
shipments  is  expected  to  increase  by 
0.07  percent  because  the  estimated  price 
increase  more  than  oCEsets  the  lower 
production  volume.  Annual  net  exports 
(exports  minus  imports)  are  predicted  to 
decrease  by  0.76  percent.  Employment 
in  the  industry  is  likely  to  decrease  by 
0.19  percent  (136  jobs).  No  plant 
closures  or  significant  regional  impacts 
are  expected.  For  more  information  on 
the  economic  impact  analysis 
methodology  and  results,  consult  the 
"Economic  Impact  Analysis  for  the 
Petroleum  Refinery  NESHAP."  (See 
Dodcet  Item  II-A-5.) 

D.  Non-air  Health  and  Environmental 
Impacts 

The  proposed  NESHAP  are  based  on 
air  pollution  control  systems  which  are 
currently  in  use  in  the  industry.  The 
proposed  NESHAP  would  reduce 
emissions  of  HAP  and  ambient 
pollutants,  and  consequently, 
occupational  exposure  levels  for  plant 
emplojrees  may  be  lowered.   ' 

E.  Energy  Impacts 

The  national  electric  usage  required  to 
comply  with  the  rule  is  expected  to 
increase  by  about  114.000  MW/hr. 
primarily  for  CCU  PM  and  00  controls 
and  SRU  incinerators.  National  natural 
gas  usage,  primarily  for  SRU 
incinerators,  is  expected  to  increase  by 
about  1.5  billion  cubic  feet  Water  usage 
for  CRU  scrubbers,  is  expected  to 
increase  by  about  6.2  million  gallons 
nationwide. 

VL  Request  for  Comments 

The  EPA  seeks  fiill  public 
participation  in  arriving  at  its  final 
decisions  and  encourages  comments  on 
all  aspects  of  this  proposal  from  all 
interested  parties.  Full  supporting  data 
and  detailed  analysis  should  be 
submitted  with  comments  to  allow  the 
EPA  to  make  use  of  the  comments.  All 
comments  should  be  directed  to  the  Air  . 
and  Radiation  Docket  and  Information 
Center,  Docket  No.  A-97-36  (see 
ADDRESSES).  Comments  on  this 
document  must  be  submitted  on  or 
before  the  date  specified  in  DATES. 


48906  Federal  Register  /  Vol.  63,  No.  176  /  Friday,  September  11,  1998  /  Proposed  Rules 


Federal  Register  /  Vol.  63,  No.  176  /  Friday.  September  11.  1998  /  Proposed  Rules  48907 


48906  Federal  Register  /  Vol.  63.  No.  176  /  Friday,  September  11,  1998  /  Proposed  Rules 


Commentors  wishing  to  submit 
proprietary  infoiroation  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  "CBI."  Submissions 
containing  such  proprietary  information 
should  be  sent  directly  to  the  following 
address,  and  not  to  the  public  docket,  to 
ensiu«  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket: 
Attention:  Mr.  Bob  Lucas,  c/o  Ms.  Melva 
Toomer,  U.S.  EPA  Confidential  Business 
InformaUon  Manager.  OAQPS  (MD-13), 
Research  Triangle  Park,  NC  27711. 
Information  covered  by  such  a  claim  of 
confidentiality  will  be  disclosed  by  the 
EPA  only  to  the  extent  allowed  and  by 
the  procedures  set  forth  in  40  CFR  part 
2.  If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  the  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commentor. 

The  EPA  specifically  requests 
comments  on  seven  topics  where 
additional  information  is  desired  prior 
to  promulgation.  As  discussed  below, 
topics  entail:  Emission  characteristics 
and  operation  of  non-fluidized  CCU  and 
non-Claus  SRU;  HAP  emissions  from 
SRU  sulfur  pits;  excess  emissions  from 
CCU  resulting  from  maintenance/repair 
of  the  control  device;  potential 
subcategorization  of  CCU;  selection  of  a 
cutoff  value  for  CRU  depressuring/ 
purging  operations;  appropriate 
monitoring  parameters  for  CRU  writh 
internal  scrubbing  systems;  and 
consideration  of  an  alternative  format 
for  the  proposed  Ni  emission  limit. 

A.  Non-fluidized  Catalytic  Cracking 
Units  and  Non-Claus  Sulfur  Recovery 
Units 

As  discussed  in  section  II.D.1  of  this 
document,  non-fluidized  CCU 
(accounting  for  only  2.9  percent  of  the 
total  catalytic  cracking  process  charge 
rate),  were  operated  by  7  refineries  in 
1997.  Although  the  exact  nimiber  of 
non-Claus  SRU  is  not  known.  Claus 
SRU  represent  96  percent  of  the  SRU  in 
the  EPA  database.  While  the  EPA 
observed  a  small  number  of  non-fluid 
CCU  and  non-Claus  SRU  in  operation, 
little  or  no  test  data  are  available  to 
determine  differences  in  emissions  and 
operation  as  compared  to  fluidized-bed 
CCU  or  Claus  SRU.  The  EPA  requests 
information  and  data  on  control  status, 
operating  processes,  and  emission 
measurements  using  EPA  methodology. 
Based  on  this  information  and  data,  the 
EPA  will  determine  whether  a  separate 
emission  limit  is  warranted  for  non- 
fluidized  bed  CCU  or  non-Claus  SRU 
and  analyze  the  associated  impacts  of 
control.  Based  on  these  analyses,  the 
EPA  may  retain  the  proposed  standard 


with  no  distinction  between  the 
processes,  include  a  separate  standard 
in  the  final  rule,  or  determine  that  no 
standard  is  warranted  for  one  or  both  of 
these  subcategories. 

B.  Potential  Emission  Sources 

Process  observations  during  plant  site 
visits  indicate  that  SRU  sulfur  recovery 
pits  and  certain  types  of  tail  gas 
treatment  imits  may  be  potential  HAP 
emission  sources.  Emissions  from  sulfur 
pits  occur  at  each  SRU  reactor  when 
elemental  sulfur  is  condensed  and 
removed  bom  the  SRU  gas  and  the 
Uquid  sulfur  is  collected  and  stored  in 
bins.  Several  refineries  are  known  to 
purge  the  sulfur  pits  to  prevent  the 
buildup  of  explosive  levels  of  gases. 
Emissions  are  controlled  by  combining 
the  purged  gases  bom  the  pits  with  the 
SRU  or  tail  gas  treatment  unit  off-gas 
and  venting  to  an  incinerator.  Certain 
types  of  tail  gas  treatment  imits,  such  as 
"Stretford"  units,  employ  a  series  of 
open  vessels  as  part  of  the  solution 
circulation  loop  and  a  direct  air  contact 
cooling  tower  to  cool  the  solution. 
Limited  data  indicate  that  HAP 
emissions  are  released  from  the  solution 
tank  and  direct  air  contact  cooling 
towers.  The  EPA  specifically  requests 
information  and  data  on  these  process 
operations,  emissions,  and  control 
practices.  Based  on  analyses  of  the 
information  and  data  received,  the  EPA 
may  consider  regulation  of  these  sources 
when  developing  the  final  rule. 

C.  Catalytic  Cracking  Unit  Control 
Device  Maintenance 

The  Agency  requests  comment  on  the 
need  for  allowing  operation  of  CCU 
when  control  devices  such  as  boilers  or 
venturi  scrubbers  are  out  of  service  for 
maintenance  overhauls.  Information  is 
specifically  requested  on  the  number  of 
facilities  which  have  this  need,  oirrent 
maintenance  practices  for  boilers  and 
scrubbers,  their  frequency  and  length, 
safety  considerations,  and 
manufacturer's  recommendations. 
Should  monitoring  by  other  methods  be 
required  during  such  a  period?  Should 
time  limits  be  applied?  Would  more 
frequent,  periodic  preventative 
maintenance,  such  as  that  envisioned  by 
the  maintenance  plan  included  in  the 
proposed  standard  preclude  or  lessen 
the  need  for  2  year  or  10-year  overhaids? 
How  should  the  EPA  provide 
operational  flexibility  while  ensuring 
that  emissions  are  minimized  and  good 
air  pollution  control  practices  are 
followed?  The  EPA  will  use  comments, 
information,  and  suggestions  received  to 
address  this  issue  in  the  final  rule. 


D.  Subcategorization  of  Catalytic 
Cracking  Units 

As  discussed  in  section  IV.C.1  of  this 
document,  the  EPA  recognizes  the 
potential  need  for  CCU 
subcategorization  due  to  the  wide 
variety  of  process  variations.  For  this 
reason,  additional  information  and  data 
on  CCU  processes,  emissions,  and 
distinguishing  characteristics  that  meet 
subcategorization  criteria  are  requested. 
Based  on  the  information  and  data 
received,  the  EPA  will  consider  whether 
separate  standards  for  different  CCU 
processes  are  warranted. 

E.  Catalytic  Reforming  Unit 
Depressuring/Purging  Cutoff  Value 

Under  the  proposed  standards,  CRU 
control  requirements  do  not  apply  to 
depress\iring  or  purging  operations  at  a 
differential  pressure  between  the  gas 
transfer  system  to  the  control  device  of 
less  than  1  psig.  The  EPA  evaluated 
several  different  approaches  to  deriving 
the  cutoff  value,  but  selected  an 
approach  based  on  differential  pressure 
due  to  the  concern  that  an  absolute 
value  would  not  be  appropriate  for  all 
plants  due  to  process  variations. 
Because  differential  pressure  may  be 
more  difficult  to  monitor,  EPA  also 
included  a  cutoff  of  1  psig,  consistent 
with  State  rules,  for  the  reactor  vent 
pressure.  Comments,  information,  and 
data  on  outlet  unit  pressures  for 
depressuring/purging  and  the  feasibility 
of  establishing  a  differential  value  are 
requested.  The  EPA  will  evaluate  the 
data  and  information  received  and 
addtess  this  issue  in  the  final  rule. 

F.  Monitoring  of  Catalytic  Reforming 
Units  with  Internal  Scrubbing  Systems 

As  previously  noted  the  MACT  floor 
for  CRU  catalyst  regeneration  vents  is 
established  based  on  current  industry 
practices  in  use  and  control  equipment 
in  place  at  CRU.  Two  classes  of 
scrubbers  were  designated  to 
characterize  the  groups  of  scrubbers 
used  to  control  emissions  from  CRU 
catalyst  regeneration  vents  during  the 
coke  bum-off  step,  single  stage  and 
multiple  stage  scrubbers.  Each  of  these 
scrubber  classes  can  be  further 
categorized  as  either  a  scrubber  that  is 
internal  to  the  process  (e.g.,  caustic 
injection)  or  external  to  the  process  (e.g., 
a  packed  tower).  Because  the  internal 
type  scrubbers  are  contained  within  the 
process  imits  itself,  there  is  no 
convenient  scrubber  operating ' 
parameter  that  can  be  monitored  as  is 
the  case  with  an  external  scrubber.  The 
EPA  is  therefore  requesting  comment  on 
identification  of  appropriate  monitoring 
parameters  for  the  internal  type  CRU 
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scrubbing  systems.  For  example,  would 
use  of  a  simplified  monitoring  system 
(such  as  colorimetric  tubes)  be  adequate 
to  demonstrate  that  the  acid  gases  in  the 
unit  are  sufficiently  controlled.  Or, 
would  monitoring  of  the  recycle  stream, 
within  the  unit  rather  than  the  exhaust 
gas  be  adequate  to  characterize  the 
scrubber  performance. 

G.  Alternative  CCU  Standard 

The  EPA  is  considering  the  addition 
of  a  third  alternative  standard  to  reduce 
metal  HAP  emissions  bom  the  CCU 
regeneration  vent.  The  current  proposal 
requires  compliance  with  either  a  PM 
limit  of  1.0  lb/1,000  lbs  of  coke  b\im-off, 
or  a  Ni  limit  of  0.029  Ib/hr.  Industry 
representatives  have  requested 
inclusion  of  a  metal  HAJP  (or  Ni) 
emission  limit  formatted  in  terms  of  lb 
of  metal  HAP  (or  Ni)/1,000  lbs  of  coke 
bum-off.  The  EPA  requests  comments 
on  the  need  and  benefits  of  a  third 
alternative.  The  EPA  will  consider  all 
regulatory  formats.  Commenters 
suggesting  a  particular  emission  limit 
should  explain  how  the  limit  correlates 
to  the  MACT  floor. 

From  the  beginning  of  this  project,  the 
EPA  has  recognized  that  the  format  for 
the  CCU  standard  was  a  significant 
issue.  Diuing  initial  discussions  vn\h 
stakeholders,  including  early  site  visits 
to  refineries,  EPA  asked  for  thoughts  on 
possible  formats.  Also,  from  the 
beginning,  regulatory  alternatives  have 
included  the  use  of  PM  as  a  surrogate 
for  total  metal  HAP. 

Using  the  PM  format  established  by 
NSPS  Subpart  J,  the  MACT  floor 
determination  set  the  standard  at  1.0  lb/ 
1.000  lbs  of  coke  biun-off  as 
characterizing  performance  of  the 
MACT  floor  technology.  An  early  draft 
of  the  regulation  included  a  second 
alternative  that  provided  a  Ni  emission 
limit  of  0.00047  lb  Ni/1.000  lbs  of  coke 
biun-off.  This  second  altemative  was 
derived  bom  the  first  altemative  by 
using  the  average  Ni  concentration  in 
the  CCU  catalyst  regeneration  fines  to 
convert  the  PM  mass  to  an  equivalent  Ni 
mass.  These  fines  consist  of  the  PM  that 
is  collected  by  the  air  pollution  control 
device  following  the  CCU  regeneration 
vent. 

Upon  review  of  this  draft  regulation, 
representatives  of  small  refineries 
commented  that  the  format  of  both 
regulatory  alternatives  then  imder 
consideration  was  independent  of  unit 
size  or  throughput.  Therefore,  both 
alternatives,  expressed  in  terms  of  coke 
bum-off,  penalized  small  CCU. 
Representatives  cited  examples  of  small 
units  with  very  low  annual  Ni  emissions 
(in  terms  of  tons  per  year)  which  would 
not  be  in  compliance  vnth  either 


regulatory  altemative.  In  response,  the 
EPA  revised  the  draft  regulation  by 
changing  the  format  of  the  Ni  standard 
to  a  Ib/hr  format,  while  keeping  the  PM 
limit  expressed  in  terms  of  coke  bum- 
off.  The  second  altemative  in  the 
aurent  proposal  provides  a  Ni  limit  of 
0.029  Ib/hr.  Industry  representatives 
supported  the  new  format,  while  also 
requesting  that  the  previous  format  be 
included  as  a  third  altemative. 

Industry  representatives  have 
recommended  that  the  third  altemative 
be  set  at  0.007  lb  of  Ni/1,000  lbs  of  coke 
bum-off  to  account  for  the  highest  Ni 
concentrations  found  in  CCU  feed 
streams  and  to  account  for  the 
variability  in  the  cmde  oil.  The  API/ 
NPRA  recommended  Ni  standard  is,  in 
their  view,  technically  equivalent  to  the 
floor.  Docimaents  relating  to  the  API/ 
NPRA  recommendation  are  in  the 
docket  for  this  rulemaking. 

Since  the  time  of  EPA's  original 
suggestion  for  this  format,  EPA  has 
continued  to  collect  data  on  the  Ni 
concentration  in  CCU  fines.  The  current 
data  base  shows  that  an  altemative 
based  on  average  Ni  fines  concentration 
could  be  set  at  0.0013  lb  of  Ni/1.000  lbs 
of  coke  bimi-off.  The  EPA  is  continuing 
to  evaluate  the  API/NPRA 
recommendation. 

The  EPA  is  requesting  comments  on 
providing  a  third  regulatory  altemative. 
The  altemative  could  be  based  on  metal 
HAP  (or  Ni)  emissions  in  terms  of  lb/ 
1.000  lbs  of  coke  bum-off.  or  it  could 
have  a  different  format.  The  altemative 
must  be  technically  equivalent  to  the 
MACT  floor.  Specifically,  the  Agency 
requests  comments  regarding:  (1)  The 
need  for  and  usefulness  of  a  third 
altemative  for  specific  refineries,  (2)  the 
use  of  Ni  concentrations  as  a  surrogate 
for  total  metal  HAP,  and  (3)  the  use  of 
the  arithmetic  mean,  median,  geometric 
mean,  90th  percentile  value,  95th 
percentile  value,  or  highest  value  as  the 
representative  concentration  used  in  the 
factor  for  conversion  of  PM  to  Ni. 

H.  Overlap  With  New  Source 
Performance  Standard 

As  discussed  in  section  III.A  of  this 
dociunent,  the  EPA  recognizes  that 
some  fluidized-bed  CCU  and  SRU  are 
subject  to  NSPS  and  related  Title  I 
requirements.  To  minimize  the  burden 
of  duplicative  mle  requirements,  the 
proposed  MACT  standard  includes 
provisions  allowing  compliance 
demonstrations  for  the  NSPS 
requirements  (which  govem  criteria 
pollutants)  to  serve  as  compliance 
demonstrations  for  the  HAP  emission 
control  requirements.  The  intent  of 
these  provisions  is  to  minimize 
duplication  without  reducing  or 


changing  the  Title  I  requirements.  The 
EPA  requests  coqunents  on  the 
adequacy  of  this  approach,  together 
with  suggestions  for  other  approaches 
that  would  achieve  this  goal. 

/.  Status  of  an  Exceedance  or  Excursion 

Section  63.1565(p)  of  the  proposed 
standard  provides  that  more  that  one 
exceedance  or  excursion  by  the  same 
control  device  during  a  semi-annual 
reporting  period  is  a  violation.  This 
provision  is  included  in  the  proposed 
standard  to  maintain  consistency  with 
the  eiulier  MACT  standard  for 
petroleum  refineries  in  40  CFR  part  63, 
subpart  CC.  The  EPA  is  further 
considering  this  proposed  provision  and 
its  impacts.  However,  EPA  currently 
does  not  have  adequate  information  on 
the  long-term  performance  of  the  MACT 
emission  control  technologies  for  the 
affected  processes  and  their  ability  to 
continuously  achieve  compliance.  For 
this  reason,  EPA  requests  additional 
information  and  data  relative  to  control 
device  performance.  Based  on  the 
information  received,  EPA  will  decide 
whether  to  permit  facilities  to  have  an 
exceedance  or  excursion  once  per  semi- 
annual reporting  period. 

Vn.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  mlemaking.  The 
docket  is  a  dynamic  file,  because 
material  is  added  throughout  the 
mlemaking  development.  The  docketing 
system  is  intended  to  fillow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  CAA  section  307(d)(7)(A).) 

B.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  section 
307(d)(5)  of  the  Act.  If  a  public  hearing 
is  requested  and  held,  the  EPA  will  ask 
clarifying  questions  diuing  the  oral 
presentation  but  will  not  respond  to  the 
presentations  or  comments.  Written 
statements  and  supporting  information 
will  be  considered  with  equivalent 
weight  as  any  oral  statement  and 
supporting  information  subsequently 
presented  at  a  public  hearing.  Persons 
wishing  to  attend  or  to  make  oral 
presentations  or  to  inquire  as  to  whether 
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a  hearing  is  to  be  held  should  contact 
the  EPA  (see  FOR  FURTHER  INFORMATION 
CONTACT).  To  provide  an  opportunity  for 
all  who  may  wish  to  speak,  oral 
presentations  will  be  limited  to  15 
minutes  each. 

Any  member  of  the  public  may  file  a 
written  statement  on  or  before 
November  10, 1998.  Written  statements 
should  be  addressed  to  the  Air  and 
Radiation  Docket  and  Information 
Center  (see  ADDRESSES),  and  refer  to 
Docket  A-97-36.  A  verbatim  transcript 
of  the  hearing  and  written  statements 
will  be  placed  in  the  docket  and  be 
available  for  public  inspection  and 
copying,  or  be  mailed  upon  request,  at 
the  Air  and  Radiation  Docket  and 
Information  Center. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB),  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piu^uant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  regulatory  action  is  not 
"significant"  because  none  of  the  listed 
criteria  apply  to  this  action.  However, 
OMB  has  classified  this  rule  as 
potentially  significant  and  has  requested 
review.  Consequently,  this  action  will 
be  submitted  to  OMB  for  review  under 
Executive  Order  12866. 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

In  compliance  with  Executive  Orders 
12875,  the  EPA  involved  State 
regulatory  experts  in  the  development  of 
this  proposed  rule.  No  tribal 
governments  are  believed  to  be  affected 


by  this  proposed  rule.  State  and  local 
governments  are  not  directly  impacted 
by  the  rule,  i.e.,  they  are  not  required  to 
purchase  control  systems  to  meet  the 
requirements  of  the  rule.  However,  they 
will  be  required  to  implement  the  rule; 
e.g.,  incorporate  the  rule  into  permits 
and  enforce  the  rule.  They  will  collect 
permit  fees  that  will  be  used  to  offset 
the  resources  burden  of  implementing 
the  rule.  Comments  have  been  solicited 
from  States  and  have  been  carefully 
considered  in  the  rule  development 
process.  In  addition,  all  States  and  tribal 
governments  are  encouraged  to 
comment  on  this  proposed  rule  during 
the  public  comment  period,  and  the 
EPA  intends  to  fully  consider  these 
comments  in  the  development  of  the 
final  rule. 

E.  Unfunded  Mandates  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least 
cosUy,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  imiquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
pursuant  to  section  203  of  the  UMRA  a 
small  government  agency  plan.  The  plan 
must  provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 


small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA.  In  addition,  the  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  imiquely  affect  small 
governments  because  it  contains  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  today's  rule  is 
not  subject  to  the  requirements  of 
section  203  of  the  UMRA. 

F.  Executive  Order  13045 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
and  Safety  Risks"  (62  FR  19885,  April 
23, 1997)  applies  to  any  rule  that  EPA 
determines:  (1)  "Economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  the  environmented  health 
or  safety  risk  addressed  by  the  rule  has 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferrable  to  other  potentially  effective 
and  reasonable  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  rule  is  not  subject  to  E.O. 
13045  because  it  does  not  involve 
decisions  on  environmental  health  risks 
or  safety  risks  that  may  disportionately 
affect  children. 

G.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
Small  entities  include  small  business, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

In  developing  these  proposed 
standards,  the  EPA  has  worked  with 
industry  trade  groups  to  identify  the 
special  concerns  of  small  refineries.  Site 
visits  also  were  conducted  to  five  small 
refineries  where  the  EPA  met  with 
facility  representatives  and  listened  to 
their  concerns.  In  response,  the  EPA  has 
exercised  the  maximum  degree  of 
flexibility  in  minimizing  impacts  on 
small  business  through  the  alternative 
Ni  standard  and  subcategorization  of  the 
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source  category  for  CRU  vents.  Also, 
these  proposed  standards,  which  are 
based  on  MACT-floor  level  control 
technology,  reflect  the  minimimi  level 
of  control  allowed  under  the  Act. 

The  EPA  economic  analysis  identified 
16  small  businesses  that  operate  a  total 
of  19  refineries.  Two  of  these  refineries 
operated  by  two  different  firms  are 
expected  to  incur  compliance  costs  and 
the  remaining  17  refineries  are  not 
expected  to  incur  any  compliance  costs 
as  a  result  of  the  proposed  NESHAP. 
Aimual  compUance  costs  for  the  two 
affected  refineries  would  be  less  than 
one  percent  of  estimated  sales  revenues. 
Additional  information  is  included  in 
chapter  6  of  the  economic  impact 
analysis  for  the  proposed  standards. 
(See  Docket  Item  II-A-5.) 

Based  on  this  information,  the  EPA 
has  concluded  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  nimaber  of  small 
entities.  Therefore,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

H.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
imder  the  requirements  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  dociunent  has  been 
prepared  by  EPA  (ICR  No.  1844.01),  and 
a  copy  may  be  obtained  fit>m  Sandy 
Farmer.  OPPE  Regxdatory  Division.  U.S. 
Environmental  Protection  Agency 
(2137),  401  M  Street  SW,  Washington, 
DC  20460,  or  by  caUing  (202)  260-2740. 

The  proposed  information 
requirements  include  mandatory 
notifications,  records,  and  reports 
required  by  the  NESHAP  general 
provisions  (40  CFR  part  63,  subpart  A). 
These  information  requirements  are 
needed  to  confirm  the  compliance  status 
of  major  soiut:es,  to  identify  any 
nomnajor  sources  not  subject  to  the 
standards  and  any  new  or  reconstructed 
sources  subject  to  the  standards,  to 
confirm  that  emission  control  devices 
are  being  properly  operated  and 
maintained,  and  to  ensure  that  the 
standards  are  being  achieved.  Based  on 
the  recorded  and  reported  information, 
the  EPA  can  decide  which  plants, 
records,  or  processes  should  be 
inspected.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  under  section  114  of  the  Act 
(42  U.S.C.  7414).  All  information 
submitted  to  the  EPA  for  which  a  claim 
of  confidentiality  is  made  will  be 
safegiiarded  according  to  Agency 
poUcles  in  40  CFR  part  2,  subpart  B. 


(See  41  FR  36902,  September  1. 1976;  43 
FR  39999,  September  28, 1978;  43  FR 
42251,  September  28, 1978;  and  44  FR 
17674,  March  23, 1979.) 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  (averaged  over  the  first  3 
years  after  the  effective  date  of  the  rule) 
is  estimated  to  total  18,581  labor  hours 
per  year  at  a  total  annual  cost  of 
$597,007/yr.  This  estimate  includes 
certain  notifications  which  are 
streamlined  to  incorporate  notifications 
of  applicability  for  existing  sources, 
results  of  initial  performance  tests 
(including  repeat  performance  tests 
where  needed),  and  monitoring 
information.  The  estimates  also  include 
one-time  preparation  of  a  startup, 
shutdown,  and  malfunction  plan;  semi- 
annual reports  of  any  period  of  excess 
emissions;  and  recordkeeping. 
Reporting  requirements  have  been 
streamlined  to  allow  the  owner  or 
operator  to  report  only  those  events 
where  the  procedures  in  the  startup, 
shutdown,  and  malfunction  plan  were 
not  followed  in  the  semi-annual  excess 
emissions  report.  Total  capital  costs 
associated  with  monitoring 
requirements  over  the  3-year  period  of 
the  ICR  is  estimated  at  $463,000/yr,  this 
estimate  includes  the  capital  and  startup 
costs  associated  with  installation  of 
monitoring  equipment.  The  total 
operation  and  maintenance  cost  is 
estimated  at  $4,418,500/yr. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information;  process  and  maintain 
information  and  disclose  and  provide 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  respond  to  a  collection  of 
information;  search  existing  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  the  EPA's  regulations  are 
listed  in  40  CFR  part  9  and  48  CFR 
Chapter  15. 

.  Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 


the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 
to  the  Director,  OPPE  Regulatory 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2136),  401  M  Street  SW..  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW..  Washington.  DC 
20503,  marked  "Attention:  Desk  Officer 
for  EPA."  Include  the  ICR  number  in 
any  correspondence.  Because  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
September  11. 1998,  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  by  October  13, 1998. 
The  final  rule  will  respond  to  any  OMB 
or  public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

/.  Pollution  Prevention  Act 

During  the  development  of  the 
proposed  NESHAP,  the  EPA  explored 
opportimities  to  eliminate  or  reduce 
emissions  by  substitution  of  non-HAP 
for  HAP-generating  materials.  One 
potential  approach  is  the  use  of  a  non- 
chlorinated  catalyst  material  for  CRUs. 
However,  available  information  are 
insiiffident  to  evaluate  the  feasibifity  or 
research  status  of  this  potential 
approach.  The  EPA  vkrill  continue  to 
woik  with  the  industry  to  collect 
information  on  the  potential  use  of 
different  CRU  catalyst  materials  and 
encourage  new  research  on  this 
approach.  The  pollution  prevention 
concept  is  incorporated  in  the  proposed 
alternative  Ni  emission  standard  which 
encourages  the  use  of  feed  with  lower 
metallic  HAP  content.  Also,  faciUties 
which  hydrotreat  to  remove  metals  fi-om 
the  feed  can  meet  the  proposed  standard 
with  a  less  effective  PM  control  device. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTA),  Pub.  L.  104-113  (March  7, 
1996),  the  Agency  is  required  to  use 
voluntary  consensus  standards  in  its 
regulatory  and  procurement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensiis 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  which  are  adopted  by 
voluntary  consensus  standard  bodies. 
Where  available  and  potentially 
applicable  volimtary  consensus 
standards  are  not  used  by  the  Agency, 
the  Act  requires  the  Agency  to  provide 
Congress,  through  OMB,  an  explanation 
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of  the  reasons  for  not  using  such 
standards.  This  section  simunarizes  the 
Agency's  response  to  the  requirements 
of  the  NTTA  for  the  analytical  test 
methods  proposed  as  part  of  today's 
standards. 

The  proposed  standard  includes  test 
methods  and  procedures  for  the  purpose 
of  emission  tests  needed  to  demonstrate 
initial  compliance.  Although  a  vast 
array  of  test  methods  and  procedures 
applicable  to  petroleum  content  and 
material  specifications  are  published  by 
the  American  Society  of  Testing  and 
Materials,  these  methods  are  not 
applicable  to  determining  the  yoliune 
and  type  of  air  emissions  from  the 
affected  sources.  To  facihtate  the 
emission  testing  process  and  associated 
costs,  the  proposed  standards  uses 
surrogates  for  the  HAPs  included  in 
emissions  from  the  affected  sources. 
This  approach  allows  use  of  the 
conventional  test  methods  required  by 
the  existing  NSPS  which  have  been  in 
use  by  EPA.  States,  and  three-quarters  of 
the  industry  for  over  20  years. 
Alternative  test  'methods  also  may  be 
used  subject  to  EPA  approval.  In 
addition,  the  EPA  worked  with  industry 
experts  to  revise  the  NSPS  procedure  for 
determining  the  coke  bxun-off  rate.  The 
amended  procedure  utilizes  common 
industry  practice  for  determining  the 
rate,  corrects  a  technical  equation  error 
in  the  older  NSPS.  and  reduces  costs  by 
allowing  the  use  of  existing  data  rather 
than  daily  stack  tests  to  obtain  needed 
data. 

K.  Clean  Air  Act 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  This 
regulation  will  be  reviewed  8  years  from 
the  date  of  promulgation.  This  review 
will  include  an  assessment  of  such 
factors  as  evaluation  of  the  residual 
health  risks,  any  overlap  with  other 
programs,  the  existence  of  alternative 
methods,  enforceabihty,  improvements 
in  emission  control  technology  and 
health  data,  and  the  recordkeeping  and 
reporting  requirements. 

L  Executive  Order  1 3084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compfiance 
costs  incurred  by  the  tribal 


governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  to  provide  meaningful  and 
timely  input  in  die  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities.  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
Substances,  Petroleum  refineries. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  25, 1998. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  63  of  title  40,  chapter  I, 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 


PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

***** 

2.  Part  63  is  amended  by  adding 
subpart  UUU  to  read  as  follows: 

Subpart  UUU— National  Emission 
Standards  for  Hazardous  Air  Poiiutants 
From  Petroleum  Refineries— Catalytic 
Cracldng  (Fluid  and  Other)  Units,  Catalytic 
Refonning  Units,  and  Sulfur  Plants 

63.1560  Applicability  and  designation  of 
affected  sources. 

63.1561  Definitions. 

63.1562  Emission  standards  for  existing 
sources. 

63.1563  Emission  standards  for  new  or 
reconstructed  sources. 

63.1564  Compliance  dates  and  performance 
tests. 

63.1565  Monitoring  requirements. 

63.1566  Test  methods  and  procedures. 

63.1567  Notification,  reporting  and 
recordkeeping  requirements. 

63.1568  Applicability  of  general  provisions. 

63.1569  Delegation  of  authority. 
63.1570-63.1579    (Reserved! 


Appendix  A  to  Subpart  UUU  to  Part  63— 
Applicability  of  General  Provisions  (40 
CFR  Part  63,  Subpart  A)  to  Subpart  UUU 

Subpail  UUU— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  Petroleum  Refineries— Catalytic 
Cracking  (Fluid  and  Other)  Units, 
Catalytic  Reforming  Units,  and  Sulfur 
Plants 

§  63.1 560    Applicability  and  designation  of 
affected  sources. 

(a)  The  provisions  of  this  subpart 
apply  to  the  owner  or  operator  of  each 
new  and  existing  catalytic  cracking  unit, 
catalytic  reforming  unit,  and  sulfur 
recovery  plant  unit  associated  with  a 
petroleum  refinery  and  located  at  a 
major  source  of  hazardous  air  pollutants 
(HAP)  as  defined  in  §  63.2  of  this  part 

(b)  Affected  sources  at  a  facility 
subject  to  this  subpart  are: 

(1)  The  process  vent  or  group  of 
process  vents  on  each  fluidized  and 
other  (i.e.,  non-fluidized)  catalytic 
cracking  imit,  that  is  associated  with 
regeneration  of  the  catalyst  used  in  the 
imit  (i.e.,  the  catalyst  regeneration  flue 
gas  vent); 

(2)  The  process  vent  or  group  of 
process  vents,  on  each  catalytic 
reforming  imit  (including  but  not 
limited  to  semi-regenerative,  cyclic,  or 
continuous  processes),  that  is  associated 
with  regeneration  of  the  catalyst  used  in 
the  unit.  This  affected  source  includes 
vents  that  are  used  during  the  unit 
depressurization,  purging,  coke  bum, 
catalyst  rejuvenation,  and  reduction  or 
activation  purge;  and 

(3)  The  process  vent  or  group  of 
process  vents,  that  vents  from  a  Claus  or 
other  sulfur  recovery  plant  unit  or  the 
tail  gas  treatment  imit  serving  the  sulfur 
recovery  plant,  that  is  associated  with 
sulfur  recovery. 

(c)  This  subpart  does  not  apply  to 
gaseous  streams  routed  to  a  fuel  gas 
system. 

(d)  An  owner  or  operator  of  a 
fluidized-bed  catalytic  cracking  unit 
catalyst  regenerator  subject  to  and  in 
compliance  with  the  standard  for 
particulate  matter  emissions  in  §  60.102 
of  this  chapter  and  all  associated 
requirements  (including  but  not  limited 
to  testing,  monitoring,  recordkeeping, 
and  reporting  provisions)  is  considered 
to  be  in  compliance  with  the  standard 
in  §  63.1562(a)(1)  of  this  subpart  and  all 
associated  requirements.  An  owner  or 
operator  of  a  fluidized-bed  catalytic 
cracking  luiit  catalyst  regenerator 
subject  to  and  in  compliance  with  the 
standard  for  carbon  monoxide  in 

§  60.103  of  this  chapter  and  all 
associated  requirements  (including  but 
not  limited  to  testing,  monitoring. 
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recordkeeping,  and  reporting 
provisions)  is  considered  to  be  in 
compliance  with  the  standard  in 
§  63.1562(a)(2)  of  this  subpart  and  all 
associated  requirements.  An  owner  or 
operator  of  a  sulfur  recovery  unit  subject 
to  and  in  compliance  with  the  standard 
for  sulfur  oxides  in  §  60.104  of  this 
chapter  and  all  associated  requirements 
(including  but  not  limited  to  testing, 
monitoring,  recordkeeping,  and 
reporting  provisions)  is  considered  to  be 
in  compliance  with  the  standard  in 
§  63.1562(c)  of  this  subpart  and  all 
associated  requirements. 

§63.1561    Definitions. 

All  terms  used  in  this  subpart  shall 
have  the  meaning  given  them  in  the 
Clean  Air  Act,  in  subpart  A  of  this  part, 
and  in  this  section.  If  the  same  term  is 
defined  in  subpart  A  and  in  this  section, 
it  shall  have  the  meaning  given  in  this 
section  for  purposes  of  this  subpart. 

Catalytic  cracking  unit  means  a 
refinery  process  unit  in  which 
petroleum  derivatives  are  charged; 
hydrocarbon  molecules  in  the  presence 
of  a  catalyst  are  fractured  into  smaller 
molecules,  or  react  with  a  contact 
material  to  improve  feedstock  quality 
for  additional  processing;  and  the 
catalyst  or  contact  material  is 
regenerated  by  burning  off  coke  and 
other  deposits.  The  unit  includes,  but  is 
not  limited  to  the  riser,  reactor, 
regenerator,  air  blowers,  spent  catalyst 
or  contact  material  stripper,  catalyst  or 
contact  material  recovery  equipment, 
and  regenerator  equipment  for 
controlling  air  pollutant  emissions  and 
for  heat  recovery. 

Catalytic  cracking  unit  regenerator 
means  one  or  more  regenerators 
(multiple  regenerators)  which  comprise 
that  portion  of  the  catal}rtic  cracking 
imit  in  which  coke  bum-off  and  catalyst 
or  contact  material  regeneration  occurs, 
and  includes  the  regenerator 
combustion  air  blower(s). 

Catalytic  reforming  unit  means  a 
refinery  process  unit  that  reforms  or 
changes  the  chemical  structure  of 
naphtha  into  higher  octane  aromatics 
through  the  use  of  a  metal  catalyst  and 
chemical  reactions  that  include 
dehydrogenation,  isomerization,  and 
bydrogenolysis.  The  catalytic  reforming 
unit  includes  the  reactor,  regenerator  (if 
separate),  separators,  catalyst  isolation 
and  transport  vessels  (e.g.,  lock  and  lift 
hoppers),  recirculation  equipment, 
scmbbers,  and  other  ancillary 
equipment. 

Catalytic  refonning  unit  regenerator 
means  one  or  more  regenerators  which 
comprise  that  portion  of  the  catalytic 
reforming  unit  in  which  the  following 
regeneration  steps  typically  are 


performed:  Depressurization,  purge, 
coke  bum-off,  catalyst  rejuvenation  vwth 
a  chloride  (or  other  halogenated) 
compound(s),  and  a  final  purge.  The 
catalytic  reforming  unit  catalyst 
regeneration  process  can  be  conducted 
either  as  a  semi-regenerative,  cyclic,  or 
continuous  regeneration  process. 

Coke  bum-off  means  the  coke 
removed  from  the  surface  of  the 
catalytic  cracking  unit  catalyst  or  the 
catalytic  reforming  unit  catalyst  by 
combustion  in  the  catalyst  regenerator. 
The  rate  of  coke  bum-off  is  c^culated 
by  the  formula  specified  in  §63.1566 
(Test  methods  and  procedures)  of  this 
subpart. 

Combustion  device  means  an 
individual  unit  of  equipment  such  as  a 
flare,  incinerator,  process  heater,  or 
boiler  used  for  the  destruction  of 
organic  hazardous  air  pollutants  or 
volatile  organic  compounds. 

Combustion  zone  means  the  space  in 
an  enclosed  combustion  device  (e.g., 
vapor  incinerator,  boiler,  furnace,  or 
process  heater)  occupied  by  the  organic 
HAP  and  any  supplemental  fuel  while 
burning.  The  combustion  zone  includes 
any  flame  that  is  visible  or  luminous  as 
well  as  that  space  outside  the  flame 
envelope  in  which  the  organic  HAP 
continues  to  be  oxidized  to  form  the 
combustion  products. 

Contact  material  means  any  substance 
formulated  to  remove  metals,  sulfur, 
nitrogen,  or  any  other  contaminants 
&X)m  petroleum  derivatives. 

Continuous  regeneration  reforming 
means  a  catalytic  reforming  process 
characterized  by  continuous  flow  of 
catalyst  material  through  a  reactor 
where  it  mixes  with  feedstock  in  a 
counter-current  direction,  and  a  portion 
of  the  catalyst  is  continuously  removed 
and  sent  to  a  special  regenerator  where 
it  is  regenerated  and  continuously 
recycled  back  to  the  reactor. 

Control  device  means  any  equipment 
used  for  recovering,  removing,  or 
oxidizing  HAP  in  either  gaseous  or  solid 
form.  Such  equipment  includes,  but  is 
not  limited  to,  condensers,  scmbbers,' 
electrostatic  precipitators,  incinerators, 
flares,  boilers,  and  process  heaters. 

Cyclic  regeneration  reforming  means  a 
catalytic  reforming  process 
characterized  by  continual  batch 
regeneration  of  catalyst  in  situ  in  any 
one  of  several  reactors  (e.g.,  four  or  five 
separate  reactors)  that  can  be  isolated 
from  and  returned  to  the  reforming 
operation,  while  maintaining 
continuous  reforming  process 
operations  (i.e..  feedstock  continues 
flowing  through  the  remaining  reactors 
v^rithout  change  in  feed  rate  or  product 
octane). 


Flame  zone  means  the  portion  of  a 
combustion  chamber  of  a  boiler  or 
process  heater  occupied  by  the  flame 
envelope  created  by  the  primary  fuel. 

Flow  indicator  means  a  device  that 
indicates  whether  gas  is  flowing,  or 
whether  the  valve  position  would  allow 
gas  to  flow,  in  a  line. 

HCl  means,  for  the  purposes  of  this 
subpart,  gaseous  emissions  of  hydrogen 
chloride  that  serve  as  a  surrogate 
measure  for  total  emissions  of  hydrogen 
chloride  and  chlorine  as  measured  by 
Method  26A  in  appendix  A  to  part  60 
of  this  chapter  or  an  approved 
altemative  method. 

Incinerator  means  an  enclosed 
combustion  device  that  is  used  for 
destroying  organic  compounds,  with  or 
without  heat  recovery.  Auxiliary  fuel 
may  be  used  to  heat  waste  gas  to 
combustion  temperatures. 

M  means,  for  the  purposes  of  this 
subpart,  particulate  emissions  of  nickel 
that  serve  as  a  surrogate  measure  for 
total  emissions  of  metal  HAPs, 
including  but  not  limited  to:  Antimony, 
arsenic,  beryllium,  cadmium, 
chromium,  cobalt,  lead,  manganese, 
nickel,  and  selenium  as  measured  by 
Method  29  in  appendix  A  to  part  60  of 
this  chapter  or  by  an  approved 
altemative  method. 

Petroleum  refinery  means  an 
establishment/installation  primarily 
engaged  in  petroleum  refining  as 
defined  in  the  Standard  Industrial 
Classification  (SIC)  code  for  petroleum 
refining  (SIC  2911),  and  used  primarily 
for. 

(1)  Producing  transportation  fiiels 
(such  as  gasoline,  diesel  fuels,  and  jet 
fuels),  heating  fuels  (such  as  kerosene, 
fuel  gas  distillate,  and  fuel  oib),  or 
lubricants; 

(2)  Separating  petroleum;  or 

(3)  Separating,  cracking,  reacting,  or 
reforming  an  intermediate  petroleum 
stream,  or  recovering  a  by-product(s) 
from  the  intermediate  petroleum  stream 
(e.g.,  sulfur  recovery). 

PM  means,  for  the  purposes  of  this 
subpart,  emissions  of  particulate  matter 
that  serve  as  a  surrogate  measure  of  the 
total  emissions  of  particulate  matter  and 
metal  HAPs  contained  in  the  particulate 
matter,  including  but  not  limited  to: 
Antimony,  arsenic,  beryllium, 
cadmium,  chromium,  cobalt,  lead, 
maganese,  nickel,  and  selenium  as 
measured  by  Methods  5B  or  5F  in 
appendix  A  to  part  60  of  this  chapter  or 
by  an  approved  altemative  method. 

Process  heater  means  an  enclosed 
combustion  device  that  primarily 
transfers  heat  liberated  by  burning  fuel 
directly  to  process  streams  or  to  heat 
transfer  liquids  other  than  water. 
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Semi-regenerative  reforming  means  a 
catalytic  reforming  process 
characterized  by  shutdown  of  the  entire 
reforming  unit  (e.g.,  which  may  employ 
three  to  four  separate  reactors)  at 
specified  intervals  or  at  the  owner's  or 
operator's  convenience  for  in  situ 
catalyst  regeneration. 

Sulfur  recovery  unit  means  a  process 
unit  that  recovers  elemental  sulfur  from 
gases  that  contain  reduced  sulfur 
compounds  and  other  pollutants, 
usually  by  a  vapor-phase  catalytic 
reaction  of  sulfur  dioxide  and  hydrogen 
sulfide.  This  definition  does  not  include 
a  unit  where  the  modified  reaction  is 
carried  out  in  a  water  solution  which 
contains  a  metal  ion  capable  of 
oxidizing  the  sulfide  ion  to  sulfur,  e.g., 
the  LO-CAT II  process. 

TRS  means,  for  the  piuposes  of  this 
subpart,  emissions  of  total  reduced 
sulfur  compounds,  expressed  as  an 
equivalent  sulfur  dioxide  concentration, 
that  serve  as  a  surrogate  measiu^  of  the 
total  emissions  of  sulfide  HAPs  carbonyl 
sulfide  and  carbon  disulfide  as 
measured  by  Method  15  in  appendix  A 
to  part  60  of  this  chapter  or  by  an 
approved  alternative  method. 

TOC  means,  for  the  purposes  of  this 
subpart,  emissions  of  total  organic 
compounds  excluding  methane  and 
ethane  that  serve  as  a  surrogate  measure 
of  the  total  emissions  of  organic  HAP 
compounds,  including  but  not  limited 
to  acetaldehyde,  benzene,  hexane, 
phenol,  toluene,  and  xylenes  and  non- 
HAP  volatile  organic  compounds  as 
measured  by  Method  18  or  Method  25  A 
in  appendix  A  to  part  60  of  this  chapter 
or  an  approved  alternative  method. 

§  63.1562    Emission  standards  for  existing 
sources. 

(a)  Catalytic  cracking  unit 
regeneration.  The  owner  or  operator  of 
a  catalytic  cracking  unit  shall  comply 
with  the  standards  in  paragraphs 
(a)(l)(i)  or  (a)(l)(ii)  of  this  section  and 
the  standard  in  paragraph  (a)(2)  of  this 
section. 

(1)  The  owner  or  operator  shall 
identify  the  standard  selected  in  the 
notification  of  compliance  status  report 
as  required  by  §63. 1567(a)(6)  of  this 
subpart.  Following  any  6-month 
reporting  period,  the  owner  or  operator . 
may  change  the  standard  selected  for 
compliance  by  submitting  a  request  to 
the  applicable  permitting  authority 
containing  the  information  specified  in 
§63.1567fl3)(7)  of  this  subpart. 

(i)  Emissions  of  PM  shall  not  exceed 
1.0  kilogram  (kg)/l,000  kg  (1.0  pound 
(lb)/l,000  Ibl  of  coke  bum-off  in  the 
catalyst  regenerator;  or 

(ii)  Emissions  of  nickel  (Ni)  from  the 
catalyst  regenerator  vent  on  each 


catalytic  cracking  vmit  shall  not  exceed 
13,000  milligrams/hour  (rhg/hr)  [0.029 
poimd  per  hour  (Ib/hr)]. 

(2)  Tne  concentration  of  carbon 
monoxide  (CO)  exiting  the  catalyst 
regenerator  vent  or  CO  boiler  (if  a  CO 
boiler  is  used  as  the  combustion  device) 
shall  not  exceed  500  parts  per  million 
(ppm)  by  volume  (dry  basis). 

(b)  Catalytic  reforming  unit 
regeneration.  The  owner  or  operator  of 
a  catalytic  reforming  unit  shall  comply 
with  paragraphs  (b)(1)  through  (b)(3)  of 
this  section. 

(1)  During  depressurization  and 
purging,  comply  with  the  requirements 
in  paragraphs  (b)(l)(i)  or  (b)(l)(ii)  of  this 
section. 

(i)  The  owner  or  operator  shall  vent 
TOC  emissions  from  the  regenerator  to 
a  flare  that  meets  the  requirements  for 
control  devices  in  §  63.11(b)  of  this  part; 
or 

(ii)  The  owner  or  operator  shall 
reduce  uncontrolled  emissions  of  TOC 
using  a  control  device,  by  98  percent  by 
wei^t  or  to  a  concentration  of  20  ppm 
by  volume,  on  a  dry  basis,  corrected  to 
3  percent  oxygen,  whichever  is  less 
stringent.  If  a  boiler  or  process  heater  is 
used  to  comply  with  the  percent 
reduction  requirement  or  concentration 
limit,  the  vent  stream  shall  be 
introduced  into  the  flame  zone,  or  any 
other  location  that  will  achieve  the 
required  percent  reduction  or 
concentration. 

(iii)  The  control  device  requirements 
of  paragraphs  (b)(l)(i)  and  (b)(l)(ii)  of 
this  section  do  not  apply  to 
depressuring  and  purging  operations  at 
a  differential  pressure  between  the 
reactor  vent  and  the  gas  transfer  system 
to  the  control  device  of  less  than  1 
poimd  per  square  inch  gauge  (psig)  or  if 
the  reactor  vent  pressure  is  1  psig  or 
less. 

(2)  Diuing  coke  bum-off  and  catalyst 
regeneration,  the  owner  or  operator  of  a 
semi-regenerative  catalytic  reforming 
unit  shall  reduce  imcontroUed 
emissions  of  HCl  by  92  percent  by 
weight  using  a  control  device,  or  to  a 
concentration  of  30  ppm  by  volume,  on 
a  dry  basis,  corrected  to  3  percent 
oxvgen;  and 

(3)  During  coke  bum-off  and  catalyst 
regeneration,  the  owner  or  operator  of  a 
cyclic  or  continuous  catalytic  reforming 
unit  shall  reduce  imcontroUed 
emissions  of  HCl  by  97  percent  by 
weight  using  a  control  device,  or  to  a 
concentration  of  10  ppm  by  volume,  on 
a  dry  basis,  corrected  to  3  percent 
oxygen. 

(cj  Sulfur  recovery  units.  The  owner 
or  operator  of  a  sulfrir  recovery  unit 
shall  not  discharge  or  cause  to  be 
discharged  into  the  atmosphere  any 


emissions  of  total  reduced  sulfur  (TRS) 
compounds,  expressed  as  an  equivalent 
sulfur  dioxide  (SOj)  concentration,  in 
excess  of  300  ppm  by  voliune,  on  a  dry 
basis,  at  zero  percent  oxygen. 

§  63.1 563    Emission  standards  for  n«w  or 
reconstructed  sources. 

(a)  Catalytic  cracking  uitit 
regeneration.  The  owner  or  operator  of 
a  catalytic  cracking  vmit  shall  comply 
with  the  standards  for  existing  affected 
sources  in  §  63.1562(a)  of  this  subpart. 

(b)  Catalytic  reforming  unit 
regeneration.  The  owner  or  operator  a 
catalytic  reforming  imit  shall  comply 
with  the  standards  in  paragraphs  (b)(1) 
and  (b)(2)  of  this  section. 

(1)  During  depressurization  and 
purging  from  semi-regenerative 
processes,  comply  with  the  standards 
for  existing  affected  sources  in 
§§63.1562(b)(l)(i)  or  (b)(l)(ii)  of  this 
subpart;  and 

(2)  During  coke  bum-off  and  catalyst 
regeneration,  reduce  imcontroUed 
emissions  of  HCl  bom  semi- 
regenerative,  cycUc.  or  continuous 
processes  by  97  percent  by  weight  using 
a  control  device,  or  to  a  concentration 
of  10  ppm  by  volume,  on  a  dry  basis, 
corrected  to  3  percent  oxygen. 

(c)  Sulfur  recovery  units.  The  owmer 
or  operator  shall  comply  with  the 
standard  for  existing  affected  sources  in 
§  63.1562(c)  of  this  subpart. 

§63.1564    Compliance  dates  and 
performance  tests. 

(a)  Compliance  dates.  The  owner  or 
operator  of  a  catalytic  cracking  unit, 
catalytic  reforming  unit,  or  sulfur 
recovery  unit  shall  demonstrate  initial 
compliance  with  the  requirements  of 
this  subpart  by  the  following  dates: 

(1)  [Insert  date  3  years  following  the 
date  of  pubUcation  date  of  the  final  rule 
in  the  Federal  Register]  for  an  existing 
source  unless  an  extension  has  been 
granted  by  the  Administrator  as 
provided  in  §  63.6(i)  of  this  part. 

(2)  [Insert  date  of  pubUcation  of  final 
rule  in  the  Federal  Regisler]  or  upon 
initial  startup,  whichever  is  later,  for  a 
new  source  that  commences 
constmction  or  reconstmction  after 
September  11, 1998. 

(b)  Performance  tests — catalytic 
cracking  units.  (1)  During  the  first  150 
days  following  the  compUance  date,  the 
owner  or  operator  shall  conduct  a 
performance  test  for  each  new  or 
existing  catalytic  cracking  unit  to 
determine  and  demonstrate  compUance 
with  the  PM  or  Ni  emission  standard 
using  the  test  methods  and  procedures 
in  §63.1566  of  this  subpart. 

(2)  During  the  first  150  days  following 
the  compUance  date,  the  owner  or 
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operator  of  a  new  or  existing  catalytic 
cracking  vmit  that  does  not  use  a 
combustion  device  to  comply  with  the 
CO  emission  standard  and  elects  to 
comply  with  the  continuous  emission 
monitoring  requirements  of 
§  63.1565(d)(1)  of  this  subpart  shaU 
determine  and  demonstrate  compUance 
according  to  the  foUowing  procedures: 

(i)  The  owner  or  operator  shaU 
conduct  a  performance  evaluation  of  the 
CO  continuous  emission  monitoring 
system  to  determine  and  demonstrate 
compUance  with  the  requirements  of  . 
Performance  Specification  4A  in 
appendix  B  to  part  60  of  this  chapter, 
llie  span  value  shall  be  1,000  ppm  CO. 
The  performance  evaluation  shaU  be 
conducted  according  to  the  procedures 
in  §  63.8(e)  of  this  part. 

(u)  Using  the  continuous  emission 
monitoring  system,  the  owner  or 
operator  shall  measure  and  record  the 
average  hourly  concentration  of  CO 
emissions  from  each  catalytic  cracking 
unit  during  7  consecutive  operating 
days.  The  data  shaU  be  reduced  to  1- 
hour  averages  computed  from  four  or 
more  data  points  equaUy  spaced  over 
each  1-hour  period.  Compliance  is 
demonstrated  where  the  average  hourly 
concentration  is  less  than  or  equal  to 
500  ppm  by  volume  (dry  basis). 
^    (3)  During  the  first  150  days  following 
the  compUance  date,  the  owner  or 
operator  of  a  catalytic  cracking  unit  that 
does  not  use  a  combustion  control 
device  and  elects  to  comply  with  the 
operating  parameter  monitoring 
requirements  of  §  63.1565(d)(2)  of  this 
subpart,  shall  conduct  a  performance 
test  for  each  imit  to  determine  and 
demonstrate  compliance  with  the  CO 
emission  standard  using  the  test 
methods  and  procedures  in  §  63.1566  of 
this  subpart. 

(4)  During  the  first  150  days  following 
the  compUance  date,  the  owner  or 
operator  of  a  new  or  existing  catalytic 
cracking  unit  that  uses  a  boiler  or 
process  heater  with  a  design  heat 
capacity  less  than  44  megawatts  (MW) 
where  the  vent  stream  is  not  introduced 
into  the  flame  zone  shall  conduct  a 
performance  test  for  each  unit  to 
determine  and  demonstrate  compliance 
with  the  TOC  emission  standard  using 
the  test  methods  and  procedures  in 
§63.1566  of  this  subpart. 

(c)  Performance  tests — catalytic 
reforming  units.  (1)  During  the  first  150 
days  foUowing  the  compUance  date,  the 
owner  or  operator  of  a  new  or  existing 
cycUc  or  continuous  catalytic  reforming 
unit  shall  conduct  a  performance  test  for 
each  tmit  to  determine  and  demonstrate 
compUance  with  appUcable  TOC  and 
HCl  emission  standards  using  the  test 


methods  and  procediu«s  in  §  63.1566  of 
this  subpart. 

(2)  At  the  first  regeneration  cycle 
following  the  compUance  date,  the 
owner  or  operator  of  a  new  or  existing 
semi-regenerative  catalytic  reforming 
unit  shall  conduct  an  initial 
performance  test  for  each  unit  to 
determine  and  demonstrate  compUance 
with  appUcable  TOC  and  HCl  emission 
standards  using  the  test  methods  and 
procedures  in  §  63.1566  of  this  subpart. 

(3)  The  owner  or  operator  of  a  new  or 
existing  catalytic  reforming  unit  is  not 
required  to  conduct  a  performance  test 
to  demonstrate  compliance  with  the 
TOC  percent  reduction  or  concentration 
emission  standards  in  §63.1562(b)(l)(ii) 
of  this  subpart  when  any  of  the 
following  control  devices  are  used: 

(i)  Any  boiler  or  process  heater  with 
a  design  heat  input  capacity  of  44  MW 
or  greater; 

(li)  Any  boiler  or  process  heater  in 
which  all  vent  streams  are  introduced 
into  the  flame  zone;  or 

(iu)  Any  flare  that  compUes  with  the 
control  device  requirements  in 
§63.11(b)  of  this  part. 

(d)  Performance  tests — sulfur  recovery 
units.  During  the  first  150  days 
foUowing  the  compUance  date,  the 
owner  or  operator  of  a  new  or  existing 
sulfur  recovery  unit  shall  conduct  a 
performance  test  for  each  unit  to 
determine  and  demonstrate  compliance 
with  the  applicable  emission  standard 
for  TRS  compounds  using  the  test 
methods  and  procedures  in  §  63.1566  of 
this  subpart. 

(e)  Test  conditions.  Each  performance 
test  shall  be  conducted  according  to  the 
requirements  of  §  63.7(e)  of  this  part 
except  that  performance  tests  shall  be 
conducted  at  maximum  representative 
operating  capacity  for  the  process.  The 
owner  or  operator  shall  conduct  the  test 
while  operating  the  control  device  at 
conditions  which  result  in  lowest 
emission  reduction. 

(1)  Each  performance  test  shall  consist 
of  three  separate  runs.  CompUance  is 
demonstrated  when  the  average  of  three 
runs  is  less  than  or  equal  to  the 
appUcable  standard. 

(2)  Data  shall  be  reduced  in 
accordance  wdth  the  EPA-approved 
methods  specified  in  §  63.1566  of  this 
subpart  or,  if  other  test  methods  are 
used,  the  data  and  methods  shall  be 
vaUdated  in  accordance  with  the 
protocol  in  Method  301  of  appendix  A 
to  this  part. 

(f)  Process/operating  parameter  range. 
The  owner  or  operator  of  a  new  or 
existing  catalytic  cracking  unit,  catal)rtic 
reforming  unit,  or  sulfur  recovery  vmit 
shaU  estabUsh  a  minimum  and/or 
maximum  operating  value  or  procedure 


for  each  parameter  to  be  monitored  as 
required  by  §  63.1565  of  this  subpart 
that  ensures  compUance  with  the 
appUcable  emission  standard.  To 
estabUsh  the  minimum  and/or 
maximum  value,  the  owner  or  operator 
shaU  use  the  procediu^s  in  paragraphs 
(f)(1)  through  (f)(9)  of  this  section,  as 
applicable  to  the  control  device,  and 
submit  the  information  required  by 
§  63.1567(a)(6)  in  the  notification  of 
compUance  status  report. 

(1)  For  a  thermal  incinerator,  the 
owner  or  operator  shall  measure  and 
record  the  combustion  zone  temperature 
over  the  full  period  of  the  performance 
test,  record  each  hourly  or  1-hour  block 
average  value,  and  determine  the 
minimum  and  average  combustion  zone 
temperature. 

(2)  For  a  catalytic  incinerator,  the 
owner  or  operator  shall  measure  the 
upstream  and  downstream  temperatures 
and  temperature  difference  across  the 
catalyst  bed  over  the  full  period  of  the  " 
performance  test,  record  each  hourly  or 
1-hour  block  average  value,  and 
determine  the  minimum  and  average 
upstream  temperature  and  temperature 
difference  across  the  catalyst  bed. 

(3)  For  a  boiler  or  process  heater  with 
a  design  heat  capacity  less  than  44  MW 
where  the  vent  stream  is  not  introduced 
into  the  flame  zone,  the  owner  or 
operator  shall  measure  the  combustion 
zone  temperature  over  the  fuU  period  of 
the  performance  test,  record  each  hourly 
or  1-hour  block  average  value,  and 
determine  the  minimum  and  average 
combustion  zone  temperature. 

(4)  For  a  flare,  the  ovraer  or  operator 
shall  record  the  presence  of  a  flame  at 
the  pilot  Ught  over  the  full  period  of  the 
compUance  determination. 

(5)  For  an  electrostatic  precipitator, 
the  owner  or  operator  shall  measure  thB~ 
voltage  and  secondary  current  or  the 
total  power  input  over  the  full  period  of 
the  performance  test,  record  each  hourly 
or  1-hour  block  average  value,  and 
determine  the  minimum  and  average 
hourly  voltage  and  secondary  current  or 
total  power  input. 

(6)  For  a  wet  scrubber,  the  owner  or 
operator  shall  measure  the  pressure 
drop  across  the  scmbber,  the  gas  flow 
rate,  and  the  total  water  (or  scrubbing 
Uquid)  flow  rate  to  the  scrubber  over  the 
full  period  of  the  performance  test, 
record  each  hourly  or  1-hour  block 
average  value,  and  determine  the 
minimum  and  average  pressure  drop, 
the  maximum  and  average  gas  flow  rate, 
the  minimum  and  average  total  water 
(or  scmbbing  Uquid)  flow  rate,  and  the 
minimum  and  average  Uquid-to-gas 
ratio. 

(7)  For  a  catalytic  cracking  unit  that 
does  not  use  a  combustion  device  where 
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the  owner  or  operator  elects  to  monitor 
operating  petrameters  under 
§  63.1565(d)(2)  of  this  subpart,  the 
owner  or  operator  shall  measure  the 
temperature  of  the  catalytic  cracking 
unit  and  the  oxygen  content  of  the 
regenerator  exhaust  gas  over  the  full 
period  of  the  performance  test,  record 
each  hourly  or  1-hour  block  average 
value,  and  determine  the  minimum  and 
average  hoiuly  temperature  and  oxygen 
content. 

(8)  The  owner  or  operator  of  a 
catalytic  cracking  imit  catalyst 
regenerator  subject  to  the  PM  emission 
standard  in  §63.1562(a)(l)(i)  of  this 
subpart  shall  determine  and  record  the 
average  coke  burn-off  rate  (thousands  of 
kg/hr)  and  the  hoxirs  of  operation  for  the 
unit. 

(9)  For  all  control  devices,  the  owner 
or  operator  shall  record  whether  the 
flow  indicator,  if  required,  was 
operating  and  whether  flow  was 
detected  at  any  time  during  each  hoiu 
of  the  full  period  of  the  performance 
test. 

§  63.1 565    Monitoring  requirements. 

(a)  Combustion  control  device.  Except 
as  provided  in  paragraph  (a)(4)  of  this 
section,  the  owner  or  operator  of  a  new 
or  existing  catalytic  cracking  unit, 
catalytic  reforming  unit,  or  sulfur 
recovery  unit  that  uses  a  combustion 
control  device  to  comply  with  the 
emission  standards  of  this  subpart  shall 
install,  operate,  and  maintain  the 
monitoring  equipment  specified  in 
paragraph  (a)(1),  (a)(2),  or  (a)(3)  of  this 
section,  depending  on  the  type  of 
combustion  control  device  used. 

(1)  Where  an  incinerator  is  used: 

(i)  For  each  thermal  incinerator,  a 
measurement  device  equipped  with  a 
continuous  recorder  to  measure  and 
record  the  daily  average  combustion 
zone  temperature.  The  measurement 
device  shall  be  installed  in  the 
combustion  zone  or  in  the  ductwork 
immediately  downstream  of  the 
combustion  zone  in  a  position  before 
any  substantial  heat  exchange  occurs;  or 

(ii)  For  each  catal3rtic  incinerator,  a 
measurement  device  equipped  with  a 
continuous  recorder  to  measure  and 
record  the  daily  average  upstream 
temperature  and  temperature  difference 
across  the  catalyst  bed.  The 
measurement  devices  shall  be  installed 
in  the  gas  stream  immediately  before 
and  after  the  catalyst  bed. 

(iii)  The  accuracy  of  the  temperatiu* 
measurement  device  shall  he  ±1  percent 
of  the  temperature  being  measured, 
expressed  in  degrees  Celsius  (C)  or 
±0.5''C,  whichever  is  greater. 


(iv)  The  owner  or  operator  shall  verify 
the  calibration  of  the  temperature 
measurement  device  every  3  months. 

(2)  Where  a  flare  is  used,  a  device 
(including  but  not  limited  to  a 
thermocouple,  an  ultraviolet  beam 
sensor,  or  an  infrared  sensor)  that 
continuously  detects  the  presence  of  a 
pilot  flame.  The  owner  or  operator  shall 
record,  for  each  1-hour  period,  whether 
the  monitor  was  continuously  operating 
and  whether  a  pilot  flame  was 
continuously  present  during  each  hour. 

(3)  Where  a  ooiler  or  process  heater 
with  a  design  heat  capacity  less  than  44 
MW  where  the  vent  stream  is  not 
introduced  into  the  flame  zone  is  used, 
a  measurement  device  equipped  with  a 
continuous  recorder  to  measure  and 
record  the  daily  average  combustion 
zone  temperatvire. 

(i)  The  accuracy  of  the  temperature 
measiuement  device  shall  be  ±1  percent 
of  the  temperature  being  measured, 
expressed  in  degrees  C  or  ±0.5°C, 
whichever  is  greater. 

(ii)  The  owner  or  operator  shall  verify 
the  calibration  of  the  temperatiue 
measurement  device  every  3  months. 

(4)  Any  boiler  or  process  heater  with 
a  design  heat  capacity  greater  than  or 
equal  to  44  MW  or  any  boiler  or  process 
heater  in  which  all  vent  streams  are 
introduced  into  the  flame  zone  is 
exempt  from  the  monitoring 
requirements  in  this  paragraph. 

(b)  Catalytic  cracking  unit — 
electrostatic  precipitator.  The  owner  or 
operator  of  a  new  or  existing  catalytic 
cracking  unit  that  uses  an  electrostatic 
precipitator  to  comply  with  the 
emission  standards  of  this  subpart  shall 
install,  operate,  and  maintain  a 
measurement  device  equipped  with  a 
continuous  recorder  to  measure  and 
record  the  average  hourly  voltage  and 
secondary  current  or  the  average  hourly 
total  power  input. 

(c)  Catalytic  cracking  unit/catalytic 
reforming  unit — scrubber.  The  owner  or 
operator  of  a  new  or  existing  catalytic 
cracking  unit  or  catalytic  reforming  unit 
that  uses  a  wet  scrubber  to  comply  with 
the  emission  standards  of  this  subpart 
shall  install,  calibrate,  operate,  and 
maintain: 

(1)  A  measurement  device  equipped 
with  a  continous  recorder  to  measure 
and  record  the  average  daily  pressure 
drop  across  the  scrubber,  the  average 
daily  gas  flow  rate  to  the  scrubber,  and 
the  average  daily  total  water  (or 
scrubbing  liquid)  flow  rate  to  the 
scrubber. 

(i)  The  pressure  drop  monitor  is  to  be 
certified  by  the  manufacturer  to  be 
accurate  within  ±250  pascals  (±1  inch 
water  gauge)  over  its  operating  range. 
The  flow  rate  monitors  are  to  be 


certified  by  their  manufacturers  to  be 
accurate  within  ±5  percent  over  their 
operating  ranges. 

(ii)  The  owner  or  operator  shall  verify 
the  calibration  of  the  pressure  drop  and 
flow  rate  monitors  every  3  months. 

(2)  The  owner  or  operator  shall 
calculate  and  record  the  daily  average 
liquid-to-gas  ratio. 

(d)  Catalytic  cracking  unit — no 
combustion  device.  Each  owner  or 
operator  of  a  new  or  existing  catalytic 
cracking  imit  regenerator  that  does  not 
use  a  combustion  device  to  comply  with 
the  CO  emission  standard  in 
§  63.1562(a)(2)  of  this  subpart  shall 
install,  calibrate,  operate,  and  maintain 
a  continuous  emission  monitoring 
system  as  described  in  paragraph  (d)(1) 
of  this  section  or  a  continous  parameter 
monitoring  system  as  described  in 
paragraph  (d)(2)  of  this  section. 

(Ij  The  owner  or  operator  shall 
install,  operate,  calibrate,  and  maintain 
a  continuous  emission  monitoring 
system  to  measure  and  record  the 
concentration  of  CO  in  the  exhaust  gases 
of  each  catalytic  cracking  imit 
regenerator  vent  and  determine  the 
hoiuly  average  concentration  in  ppm  by 
volume  (dry  basis)  of  CO  emissions  into 
the  atmosphere. 

(i)  The  continuous  emission 
monitoring  system  shall  meet  the 
requirements  of  Performance 
Specification  4A  in  part  60  of  this 
chapter.  The  span  value  for  this  system 
is  1,000  ppm  CO. 

(ii)  Each  continuous  emission 
monitoring  system  shall  complete  a 
minimum  of  one  cycle  of  operation 
(sampling,  analyzing,  and  data 
recording)  for  each  successive  15- 
minute  period. 

(iii)  Tne  owner  or  operator  shall 
operate  and  maintain  each  continuous 
emission  monitoring  system  in 
accordance  vdth  the  requirements  of 
§  63.8  of  this  part  and  the  quality 
assurance  procedures  in  appendix  F  to 
part  60  of  this  chapter. 

(2)  The  owner  or  operator  shall 
install,  calibrate,  operate,  and  maintain: 

(i)  A  measurement  device  equipped 
with  a  continuous  recorder  to  measure 
and  record  the  average  hourly 
temperature  of  the  catalytic  cracking 
unit  regeneration  imit  exhaust  gas;  and 
(ii)  A  measurement  device  equipped 
with  a  continuous  recorder  to  measure 
and  record  the  average  hourly  oxygen 
content  of  the  regenerator  exhaust  gas. 
(iii)  The  accuracy  of  the  temperature 
measurement  device  shall  be  ±1  percent 
of  the  temperature  being  measured, 
expressed  in  degrees  C  or  lO-S^C,    — ^ 
whichever  is  greater.  The  accuracy  of ' 
the  oxygen  sensor  shall  be  ±1  percent 
over  its  operating  range. 
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(iv)  TTie  owner  or  operator  shall  verify 
the  calibration  of  the  temperature  and 
oxygen  measurement  devices  every  3 
months. 

(3)  The  monitoring  requirements  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section  do  not  apply  if  the  owner  or 
operator  demonstrates  that  the  average 
CO  emissions  are  less  than  50  ppm  by 
volume  (dry  basis)  and  also  files  a 
written  request  for  exemption  with  the 
applicable  permitting  authority  and 
receives  such  an  exemption.  The 
demonstration  shall  consist  of 
continuously  monitoring  CO  emissions 
for  30  days  using  an  instrument  that 
meets  the  requirements  of  Performance 
Specification  4A  of  appendix  B  to  part 
60  of  this  chapter.  The  span  value  shall 
be  100  ppm  CO  instead  of  1,000  ppm, 
and  the  relative  accuracy  limit  shall  be 
10  percent  of  the  average  CO  emissions 
or  5  ppm  CO,  whichever  is  greater.  For 
instruments  that  are  identical  to  Method 
10  in  appendix  A  to  part  60  of  this 
chapter  and  employ  the  sample 
conditioning  system  of  Method  lOA  in 
appendix  A  to  part  60  of  this  chapter, 
the  alternative  relative  accuracy  test 
procedure  in  section  10.1  of   . 
Performance  Specification  2  of 
appendix  B  to  part  60  of  this  chapter 
may  be  used  in  place  of  the  relative 
accuracy  test. 

(e)  Catalytic  cracking  unit  catalyst 
regenerator.  The  owner  or  operator  of  a 
catalytic  cracking  unit  catalyst 
regenerator  subject  to  the  PM  emission 
standard  in  §63.1562(a)(l)(i)  of  this 
subpart  shall  calculate  the  daily  average 
coke  bum-off  rate  (thousands  of  kg/hr) 
using  the  calculation  procedure  in 

§  63.1566(a)(3)  of  this  subpart  (Test 
methods  and  procedures)  and  record  the 
information  specified  in 
§63.1567(e)(4)(xii)  of  this  subpart 
(Notification,  reporting,  and 
recordkeeping  requirements).  For 
purposes  of  daily  average  coke  bum-off 
calculations,  the  exhaust  gas  flow  can  be 
calculated  from  process  data. 

(f)  Catalytic  cracking  unit — no 
electrostatic  precipitator  or  scrubber.  An 
owner  or  operator  of  a  new  or  existing 
catalytic  cracking  unit  that  does  not  use 
an  electrostatic  precipitator  or  scrubber 
to  comply  with  the  PM  or  Ni  emission 
standards  in  §63.15b2(a)(l)  of  this 
subpart  shall  include,  subject  to 
approval  of  the  applicable  permitting 
authority,  a  reconunended  continuous 
parameter  monitoring  system  for  each 
affected  source  in  the  part  70  or  part  71 
permit  application.  Each  application 
shall  include  the  information  required 
in  §  63.1567(a)(6)(v)(B)  of  this  subpart 
(Notification,  reporting,  and 
recordkeeping  requirements). 


(g)  Sulfur  recovery  unit — no 
combustion  device.  The  owner  or 
operator  of  a  new  or  existing  sulfur 
recovery  unit  that  does  not  use  a 
combustion  device  to  comply  with  the 
TRS  emission  standard  in  §  63.1562(c) 
of  this  subpart  shall  include,  subject  to 
approval  by  the  applicable  permittiBg 
authority,  a  recommended  continuous 
parameter  monitoring  system  for  each 
affected  source  in  the  part  70  or  part  71 
permit  application.  Each  application 
shall  include  the  information  required 
in  §63.1567(a)(6)(v)(B)  of  this  subpart 
(Notification,  reporting,  and 
recordkeeping  requirements). 

(h)  Bypass  line.  The  owner  or  operator 
of  a  new  or  existing  catalytic  cracking 
unit,  catalytic  reforming  unit,  or  sulfur 
recovery  unit  using  a  vent  system  that 
contains  a  bypass  line  that  could  divert 
a  vent  stream  away  from  the  control 
device  used  to  comply  writh  the 
emission  limits  in  this  subpart  shall 
comply  with  the  requirements  of  either 
paragraph  (h)(1)  or  (h)(2)  of  this  section. 
Equipment  such  as  low  leg  drains,  high 
point  bleed,  analyzer  vents,  open-ended 
valves  or  lines,  or  pressure  relief  valves 
needed  for  safety  reasons  are  not  subject 
to  the  requirements  of  this  paragraph. 

(1)  Install,  calibrate,  operate,  ana 
maintain  a  flow  indicator.  The  device 
shall  be  installed  at  the  entrance  to  any 
bypass  line  that  could  divert  the  vent 
stream  away  from  the  control  device  to 
the  atmosphere.  The  owner  or  operator 
shall  visually  inspect  the  flow  indicator 
at  least  once  every  hour  to  determine 
that  the  flow  indicator  is  operating 
properly  and  whether  gas  or  vapor  are 
present  in  the  bypass  line  and  record 
the  information  specified  in 
§63.1567(e)(4)(x)  of  this  subpart 
(Notification,  reporting,  and 
recordkeeping  requirements);  or 

(2)  Secure  the  bypass  line  valve  in  the 
closed  position  with  a  car-seal  or  a  lock- 
and-key  type  configuration.  The  device 
shall  be  placed  on  the  mechanism  by 
which  the  bypass  device  position  is 
controlled  (e.g.,  valve  handle,  damper 
level)  when  the  bypass  device  is  in  the 
closed  position  such  that  the  bypass  line 
valve  cannot  be  opened  without 
breaking  the  seal  or  removing  the 
device.  The  owner  or  operator  shall 
visually  inspect  the  seal  or  closure 
mechanism  at  least  once  every  month  to 
ensure  that  the  valve  is  maintained  in 
the  closed  position  and  the  vent  stream 
is  not  diverted  through  the  bjrpass  line, 
and  record  the  information  specified  in 
§63.1567(e)(4)(x)  of  this  subpart 
(Notification,  reporting,  and 
recordkeeping  requirements). 

(i)  Installation,  calibration,  operation, 
and  maintenance  of  monitoring  systems 
and  devices.  All  continuous  parameter 


monitoring  systems  and  devices 
required  or  allowed  by  this  section  shall 
be  installed,  calibrated,  maintained,  and 
operated  according  to  manufacturer's 
specifications  or  according  to  other 
written  procedures  that  provide 
adequate  assurance  that  the  equipment 
will  monitor  accurately. 

(j)  Averaging  times  for  continuous 
parameter  monitoring  systems.  Each 
continuous  parameter  monitoring 
system  shall  measure  data  values  at 
least  once  every  hour  and  record  either 

(1)  Each  measured  data  value;  or 

(2)  Block  average  values  for  each  1- 
hour  period  or  shorter  periods 
calculated  from  all  measured  data 
values  during  each  period.  If  values  are 
measured  more  frequently  than  once  per 
minute,  a  single  value  for  each  minute 
may  be  used  to  calculate  the  hourly  (or 
shorter  period)  block  average  instead  of 
all  measured  values. 

(3)  Daily  averages  shall  be  calculated 
as  the  average  of  all  values  for  a 
monitored  parameter  recorded  during 
the  operating  day.  The  average  shall 
cover  a  24-hour  period  if  operation  is 
continuous  or  the  number  of  hours  of 
operation  per  day  if  operation  is  not 
continuous. 

(4)  Monitoring  data  recorded  during 
periods  of  unavoidable  monitoring 
system  breakdowns,  repairs,  calibration 
diecks,  and  zero  (low-level)  and  high- 
level  adjustments;  startup,  shutdowns, 
and  malfunctions;  and  periods  of 
nonoperation  of  the  process  unit 
resulting  in  cessation  of  the  emissions  to 
which  the  monitoring  applies  shall  not 
be  included  in  any  average  computed 
under  this  subpart. 

(k)  Operation  of  control  device.  The 
owner  or  operator  of  a  new  or  existing 
affected  source  equipped  with  a  control 
device  subject  to  the  monitoring 
provisions  of  this  section  shall  operate 
the  control  device  above  or  below,  as 
appropriate,  the  minimum  or  maximum 
value  specified  in  the  notification  of 
compliance  status  report. 

(1)  Parameter  changes.  (1)  The  owner 
or  operator  may  change  the  established 
level  of  control  device  or  process 
operating  parameters  by  conducting 
additional  performance  tests  to  verify 
that,  at  the  new  control  device  or 
process  parameter  level,  the  owner  or 
operator  is  in  compliance  with  the 
applicable  emission  standard  in 
§§63.1562  or  63.1563  of  this  subpart. 

(2)  The  owner  or  operator  shall 
conduct  a  new  performance  test  to 
establish  a  revised  minimum  or 
maximum  value  for  the  monitored 
process  or  operating  parmeter  to 
determine  and  demonstrate  compliance 
under  the  new  operating  conditions  if 
any  change  to  the  process  or  operating 
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conditions  (including  but  not  limited  to 
feedstock,  capacity,  control  device  or 
capture  system)  that  could  result  in  a 
change  in  the  control  system 
performance  or  designated  conditions 
has  been  made  since  the  last 
performance  or  compUance  tests  were 
conducted. 

(m)  Alternative  parameters.  (1)  The 
owner  or  operator  of  a  catalytic  cracking 
unit,  catalytic  reforming  unit,  or  sulfur 
recovery  imit  may  request  approval  to 
monitor  parameters  other  than  those 
listed  in  paragraphs  (a)  through  (d)  of 
this  section.  The  request  shall  be 
submitted  according  to  the  procedures 
specified  in  paragraph  (m)(2)  of  this 
section.  Approval  shall  be  requested  if 
the  owner  or  operator: 

Ji)  Uses  a  control  device  other  than  an 
incinerator,  boiler,  process  heater,  flare, 
electrostatic  precipitator,  or  scrubber; 
(ii)  Uses  one  of  the  control  devices 
listed  in  paragraphs  (a)  through  (c)  of 
this  section,  but  seeks  to  monitor  a 
parameter  other  than  those  specified  in 
paragraphs  (a)  through  (d)  of  this 
section;  or 

(iii)  Uses  no  control  device  or  a 
control  method,  such  as  pretreatment, 
rather  than  an  add-on  control  device. 

(2)  To  apply  for  use  of  alternative 
monitoring  parameters,  the  owner  or 
operator  shall  submit  a  request  for 
review  and  approval  or  disapproval  by 
the  applicable  permitting  authority.  The 
submittal  shall  include: 

(i)  A  description  of  each  affected 
source  and  the  parameter(s)  to  be 
monitored  to  determine  whether  periods 
of  excess  emissions  occur,  as  defined  in 
paragraph  (o)  of  this  section,  and  an 
explanation  of  the  criteria  used  to  select 
the  parameter(s); 

(ii)  A  description  of  the  methods  and 
procedures  that  will  be  used  to 
demonstrate  that  the  parameter  can  be 
used  to  determine  excess  emissions  and 
the  schedule  for  this  demonstration.  The 
owner  or  operator  must  certify  that  he/ 
she  will  establish  a  minimum  and/or 
maximum  value,  as  applicable,  for  the 
monitored  parameter(s)  that  represents 
the  conditions  in  existence  when  the 
control  device  is  being  properly 
operated  and  maintained;  and 

(iii)  The  frequency  and  content  of 
monitoring,  recording,  and  reporting,  if 
monitoring  and  recording  are  not 
continuous.  The  rationale  for  the 
proposed  monitoring,  recording,  and 
reporting  system  shall  be  included, 
(n)  Automated  data  compression 
system.  The  owner  or  operator  may 
request  approval  to  use  an  automated 
data  compression  system  that  does  not 
record  monitored  operating  parameter 
values  at  a  set  fi-equency  (e.g.,  once 
every  hour)  but  records  all  values  that 


meet  set  criteria  for  variation  fitjm 
previously  recorded  values. 

(1)  The  requested  system  shall  be 
designed  to: 

(i)  Measure  the  operating  parameter 
value  at  least  once  every  hour; 

(ii)  Record  at  least  24  values  each  day 
during  periods  of  operation; 

(iii)  Record  the  date  and  time  when 
monitors  are  turned  off  or  on; 

(iv)  Recognize  unchanging  data  that 
may  indicate  the  monitor  is  not 
functioning  properly,  alert  the  operator, 
and  record  the  incident;  and 

(v)  Compute  daily  average  values  of 
the  monitored  operating  parameter 
based  on  recorded  data. 

(2)  The  request  shall  contain  a 
description  of  the  monitoring  system 
and  data  recording  system  including  the 
criteria  used  to  determine  which 
monitored  values  are  recorded  and 
retained,  the  method  for  calculating 
daily  averages,  and  a  demonstration  that 
the  system  meets  all  criteria  of 
paragraph  (j)(l)  of  this  section. 

(o)  Excess  emissions.  (1)  Period  of 
excess  emissions  means  any  of  the 
following  conditions: 

(i)  For  a  thermal  incinerator,  an 
operating  day  when  the  daily  average 
temperature  falls  below  the  minimum 
value  specified  in  the  notification  of 
compUance  status  report; 

(ii)  For  a  catalytic  incinerator,  an 
operating  day  when  the  daily  average 
upstreeun  temperature  or  the  daily 
average  temperatiue  difference  across 
the  catalyst  bed  falls  below  the 
minimum  value  specified  in  the 
notification  of  compliance  status  report; 
(iii)  For  a  boiler  or  process  heater  with 
a  design  heat  capacity  less  than  44  MW 
where  the  vent  stream  is  not  introduced 
into  a  flame  zone,  an  operating  day 
when  the  daily  average  temperature  falls 
below  the  minimum  value  specified  in 
the  notification  of  compliance  status 
report; 

(iv)  For  an  electrostatic  precipitator, 
any  period  when  the  average  hourly 
voltage  or  secondary  current  or  the 
average  hourly  total  power  input  falls 
below  the  minimum  value  specified  in 
the  notification  of  compliance  status 
report; 

(v)  For  a  wet  scrubber,  an  operating 
day  when  the  daily  average  pressure 
drop  or  daily  average  liquid-to-gas  ratio 
falls  below  the  minimum  value 
specified  in  the  notification  of 
compliance  status  report; 

(vi)  For  a  catalytic  cracking  unit  with 
no  combustion  device,  any  period  when 
the  average  hourly  CO  concentration 
measured  by  the  CO  continuous 
emission  monitoring  system  required  by 
paragraph  (d)(1)  of  this  section  exceeds 
500  ppmv  or  any  period  when  the 


average  hourly  temperature  or  oxygen 
content  falls  below  the  minimum  value 
sp>ecified  in  the  notification  of 
compUance  status  report; 

(vii)  For  a  catalytic  cracking  unit 
catalyst  regenerator  subject  to  the  PM 
emission  standard  in  §  63.1562(a)(l)(i) 
of  this  subpart,  an  operating  day  when 
the  daily  average  coke  bum-off  rate 
exceedis  the  value  specified  in  the 
notification  of  compliance  status  report; 

(viii)  An  operating  day  when  all  pilot 
flames  of  a  flare  are  absent; 

(ix)  An  operating  day  when 
monitoring  data  are  available  for  less 
than  75  percent  of  the  operating  hours; 

(x)  For  data  compression  systems 
approved  under  paragraph  (n)  of  this 
section,  an  operating  day  when  the 
monitor  operated  for  less  than  75 
percent  of  the  operating  hours  or  a  day 
when  less.than  18  monitoring  values 
were  recorded;  or 

(xi)  A  period  when  flow  to  the  control 
device  is  diverted  or  otherwise  by- 
passed. 

(2)  Multiple  excursions  from  the  same 
control  device  during  the  applicable 
averaging  period  (e.g.  1-hour,  24-hours) 
constitutes  a  single  excursion. 

(p)  Violation.  Monitoring  data  imder 
this  subpart  are  directly  enforceable  to 
determine  compliance  with  the  required 
operating  conditions  for  the  monitored 
control  devices.  For  each  period  of 
excess  emissions,  as  defined  in 
paragraph  (o)  of  this  section,  the  owner 
or  operator  shall  be  deemed  to  have 
failed  to  have  applied  the  control  in  a 
manner  that  achieves  the  required 
operating  conditions.  More  than  one 
exceedance  or  excursion  by  the  same 
control  device  during  a  semi-annual 
reporting  period  is  a  violation  of  this 
subpart. 

§  63.1566    Test  methods  and  procedures. 

(a)  The  owner  or  operator  of  a 
catalytic  cracking  unit  shall  determine 
compUance  with  the  PM  emission 
standard  in  §63.1562(a)(l)(i)  of  this 
subpart  as  follows: 

(1)  The  emission  rate  (E)  of  PM  shall 
be  computed  for  each  nm  using 
.Equation  1: 


E  = 


(Eq.l) 


where, 

E  =  Emission  rate  of  PM,  kg/1,000  kg 

(lb/1,000  lb)  of  coke  bum-off; 
G,  =  Concentration  of  PM,  g/dscm  (lb/ 

dscf); 
Qsd  =  Volumetric  flow  rate  of  effluent 

gas,  dscm/hr  (dscf/hr); 
Re  =  Coke  burn-off  rate,  kg  coke/hr 

(1,000  lb  coke/hr);  and 
K  =  Conversion  factor,  1.0  (kg2/g)/(  1,000 

kg)  [1,000  lb/(l,000  lb)]. 
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(2)  Method  5B  or  5F  in  appendix  A  to 
part  60  of  this  chapter  is  to  be  used  to 
determine  PM  emissions  and  associated 
moisture  content  from  affected  faciUties 
vtdthout  wet  flue  gas  desulfurization 
(FGD)  systems;  only  Method  5B  in 
appendix  A  to  part  60  of  this  chapter  is 


to  be  used  after  wet  FGD  systems.  The 
sampling  time  for  each  run  shall  be  at 
least  60  minutes  and  the  sampling  rate 
shall  be  at  least  0.015  dscm/min  (0.53 
dscf/mtn),  except  that  shorter  sampling 
times  may  be  approved  by  the 
permitting  authority  when  process 


variables  or  other  factors  preclude 
sampling  for  at  least  60  minutes. 

(3)  The  coke  bum-off  rate  (Re)  shall  be 
computed  for  each  run  using  Equation 
2: 


=  K,Q,(%C02+%CO)-HK2Q.-K3Q,[(%CCy2)-H%C02-h%Oj^K-3Q„y(%0,y)        (Eq.2) 


Where, 

Re  =  Coke  bum-off  rate,  kg/hr  (Ib/hr); 

Or  =  Volumetric  flow  rate  of  exhaust  gas 
from  catalyst  regenerator  before 
additional  air  or  gas  streams  are 
added  (e.g.,  measurements  may  be 
made  after  an  ESP,  but  must  be 
made  before  a  CO  boiler),  dscm/min 
(dscf/min); 

Q,  =  Volumetric  flow  rate  of  air  to 

regenerator,  as  determined  from  the 
catalytic  cracking  unit  control  room 
instrumentation,  dscm/min  (dscf/ 
min); 

%C02  =  Carbon  dioxide  concentration 
in  regenerator  exhaust,  percent  by 
volume  (dry  basis); 

%CO  =  Carbon  monoxide  concentration 
in  regenerator  exhaust,  percent  by 
volume  (dry  basis); 

%C)2  =  Oxygen  concentration  in 
regenerator  exhaust,  percent  by 
volume  (dry  basis); 

K|  =  Material  balance  and  conversion 
factor,  0.2982  (kg-min)/(hr-dscm-%) 
[0.0186  {lb-min)/(hr-dscf-%)l; 

K2  =  Material  balance  and  conversion 
factor,  2.088  (kg-min)/(hr-dscm-%) 
[0.1303  (lb-min)/(hr-dscf-%)); 

K3  =  Material  balance  and  conversion 
factor,  0.0994  (kg-min)/(hr-dscm-%) 
[(0.0062  (lb-min)/(hr-dscf-%)]; 

Qpxy  =  Volumetric  flow  rate  of  oxygen- 
enriched  air  stream  to  regenerator, 
as  determined  from  the  catalytic 
cracking  unit  control  room 
instrumentation,  dscm/min  (dscf/ 
min);  and 

%Oxy  =  Oxygen  concentration  in 

oxygen-enriched  air  stream,  percent 
by  volume  (dry  basis). 

(i)  Method  2  in  appendix  A  to  part  60 
of  this  chapter  shall  be  used  to 
determine  the  volimietric  flow  rate  (Qr) 
for  a  performance  test;  for  daily 
calculations,  the  volimtietric  flow  rate 
can  be  determined  using  process  data. 

(ii)  The  emission  correction  factor, 
integrated  sampling  and  analysis 
pro^diue  of  Method  3  in  appendix  A 
to  part  60  of  this  chapter  shall  used  to 
determine  CO2,  CO,  and  O2 
concentrations. 

(b)  The  owner  or  operator  shall 
determine  compUance  with  the  Ni 
standard  in  §63.1562(a)(l)(u)  of  this 


subpart  using  the  procedures  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section. 

(1)  Method  29  in  appendix  A  to  part 
60  of  this  chapter  shall  be  used  to 
determine  the  concentration  of  Ni  in  the 
catalytic  cracking  unit  catalyst 
regenerator  flue  gas.  The  sampling  time 
for  each  run  shall  be  at  least  60  minutes 
and  the  sampling  rate  shall  be  at  least 
0.014  dscm/min  (0.5  dscf/min). 

(2)  Method  2  in  appendix  A  to  part  60 
of  this  chapter  shall  be  used  to 
determine  volumetric  flow  rate  (Q^y. 

(3)  The  mass  emission  rate  (EnO  shall 
be  computed  for  each  rvm  using 
Equation  3: 

ENi=CNiXQ^  (Eq.3) 

Where, 

Eni  =  Mass  emission  rate  of  Ni,  mg/hr 
(Ib/hr): 

Cni  =  Ni  concentration  in  the  catalytic 
cracking  unit  catalyst  regenerator 
flue  gas  as  measured  by  Method  29 
in  appendix  A  to  part  60  of  this 
chapter,  mg/dscm  (Ibs/dscf);  and 

Qmi  =  Volumetric  flow  rate  of  the 
catalytic  cracking  unit  catalyst 
regenerator  flue  gas  as  measured  by 
Method  2  in  appendix  A  to  part  60 
of  this  chapter,  dscm/hr  (dscf/hf). 

(c)  The  owner  or  operator  shall 
determine  compUance  with  the  CO 
emission  standard  in  §  63.1562(a)(2)  of 
this  subpart  by  using  the  integrated 
sampUng  technique  of  Method  10  in 
appendix  A  to  part  60  of  this  chapter  to 
determine  the  CO  concentration  (dry 
basis).  The  sampling  time  for  each  run 
shall  be  60  minutes. 

(d)  The  owner  or  operator  of  a 
catalytic  reforming  unit  using  a  flare  to 
comply  vwth  the  TOC  emission  standard 
in  §  63.1562(b)(1)  of  this  subpart  shall 
determine  compUance  with  the  visible 
emission  standard  as  required  by 

§  63.11(b)(4)  of  this  part  using  Method 
22  in  appendix  A  to  part  60  of  this 
chapter. 

(e)  Except  as  provided  in  the 
performance  test  provisions  for  catalytic 
reforming  units  in  §  63.1564(c)(3)  of  this 
subpart  and  in  paragraph  (i)  of  this 


section,  the  owner  or  operator  shall 
determine  compUance  with  the  98 
percent  reduction  standard  for  TOC  in 
§63.l562(b)(l)(ii)  of  this  subpart  by 
measiuing  emissions  at  the  inlet  and  at 
the  outlet  of  the  control  device  to 
determine  percent  reduction  using  the 
foUowing  test  methods  and  procedures: 

(1)  Methods  1  or  lA  in  appendix  A  to 
part  60  of  this  chapter  shall  be  used  for 
selection  of  the  sampling  site. 

(2)  No  traverse  site  selection  method 
is  needed  for  vents  smaller  than  0.10 
meter  in  diameter. 

(3)  The  gas  volumetric  flow  rate  shall 
be  determined  using  Methods  2,  2A.  2C, 
or  2D  in  appendix  A  to  part  60  of  this 
chapter,  as  appropriate. 

(4)  Method  18  or  Method  25A  in 
appendix  A  to  part  60  of  this  chapter 
shall  be  used  to  measure  TOC 
concentration.  Alternatively,  any  other 
method  or  data  that  has  been  validated 
according  to  the  protocol  in  Method  301 
of  appendix  A  of  this  part  may  be  used. 
The  foUowing  procedures  shall  be  used 
to  calculate  ppm  by  volume 
concentration: 

(i)  The  minimum  sfunpling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  siunple  or  fouff  grab 
samples  shaU  be  taken.  If  grab  sampling 
is  used,  then  the  samples  shall  be  taken 
at  approximately  equal  intervals  in  time, 
such  as  15-minute  intervals  during  the 
run; 

(u)  The  TOC  concentration  (Croc)  is 
the  sum  of  the  concentrations  of  the 
individual  components  and  shaU  be 
computed  for  each  run  using  Equation 
4  if  Method  18  is  used: 


«  r  "       "1 

i=l\,i=l     J 


Ctoc='"''^'     '  (Eq.4) 

Where, 

Croc  =  Concentration  of  TOC  (minus 
methane  and  ethane),  dry  basis, 
parts  per  million  by  volume; 

Cji  =  Concentration  of  sample 

component  j  of  the  sample  i,  dry 
basis,  parts  per  miUion  by  voliune; 

n  =  Number  of  components  in  the 
sample;  and 


48918  Federal  Register  /  Vol.  63,  No.  176  /  Friday,  September  11,  1998  /  Proposed  Rules 


X  =  Number  of  samples  in  the  sample 
run. 

(5)  The  emission  rate  of  TOC  minus 
methane  and  ethane  (Etoc)  shall  be 
calculated  using  Equation  5  if  Method 
18  in  appendix  A  to  part  60  of  this 
chapter  is  used: 

E  =  K^  XCjMj  Q,  -(Eq.5) 

Where, 

E  =  Emission  rate  of  TOC  (minus 

methane  and  ethane)  in  the  sample, 
kilograms  per  hour; 

K2  =  Constant,  2.494  x  KH  (parts  per 
million)  ~ '  (gram-mole  per  standard 
cubic  meter)  (kilogram  per  gram) 
(minutes  per  hour),  where  the 
standard  temperature  (standard 
cubic  meter)  is  at  ZCC; 

Cj  =  Concentration  on  a  dry  basis  of 
organic  compoiuid  j  in  ppm  as 
measured  by  Method  18  in 
appendix  A  to  part  60  of  this 
chapter.  Cj  includes  all  organic 
compoimds  measiu'ed  minus 
methane  and  ethane; 

Mj  =  Molecular  weight  of  organic 

compoimd  j,  gram  per  gram-mole; 
and 

Q,  =  Vent  stream  flow  rate,  dry  standard 
cubic  meters  per  minute,  at  a 
temperature  of  20  "C. 

(6)  If  Method  25A  in  appendix  A  to 
part  60  of  this  chapter  is  used  the 
emission  rate  of  TCX!  (Etoc  )  shall  be 
calculated  using  Equation  6: 

E  =  K3CtocQs  (Eq.6) 

Where, 
E  =  Emission  rate  of  TOC  (minus 

methane  and  ethane)  in  the  sample, 
kilograms  per  hoiu-; 
K3  =  Constant,  2.64  x  lO'^  (parts  per 
million)  ~ '  (gram-mole  per  standard 
cubic  meter)  (gram  per  gram-mole) 
(kilogram  per  gram)  (minutes  per 
hour),  where  the  standard 
temperatiue  (standard  cubic  meter) 
is  at  20''C; 
Ctoc  =  Concentration  of  TOC  on  a  dry 
basis  in  ppm  by  volume  as  propane 
as  measured  by  Method  25A  in 
appendix  A  to  part  60  of  this 
chapter,  as  indicated  in  paragraph 
(f)(4)  of  this  section;  and 
Q,  =  Vent  stream  flow  rate,  dry  standard 
cubic  meters  per  minute,  at  a 
temperatxire  of  20  "C. 
(f)  Except  as  provided  in  the 
performance  test  provisions  for  a 
catalytic  reforming  unit  in 
§  63.1564(c)(3)  of  this  subpart  and 
paragraph  (i)  of  this  section,  the  owner 
or  operator  shall  determine  compliance 
with  the  requirements  for  a  TOC  limit 


of  20  ppm  in  §  63.1562(b)(l)(ii)  of  this 
subpart  by  sampling  at  the  outlet  of  the 
control  device  using  Methods  18  or  25 A 
in  appendix  A  to  part  60  of  this  chapter 
and  the  procedures  in  paragraph  (e)(4) 
of  this  section  to  determine 
concentration. 

(g)  The  ovraer  or  operator  shall 
determine  compUance  with  the  TRS 
standards  in  §§  63.1562(c)  and 
63.1563(c)  of  this  subpart  as  follows: 

(1)  Method  15  of  appendix  A  to  part 
60  of  this  chapter  shall  be  used  to 
determine  the  concentration  of  TRS. 
Each  run  shall  consist  of  16  samples 
taken  over  a  minimiun  3  hours.  The 
sampling  point  in  the  duct  shall  be  the 
centroid  of  the  cross  section  if  the  cross- 
sectional  area  is  less  than  5  square 
meters  (m^)  or  54  square  feet  (ft^)  or  at 

a  point  no  closer  to  the  walls  than  1 
meter  (m)  or  39  inches  (in)  if  the  cross- 
sectional  area  is  5  m^  or  more  and  the 
centroid  is  more  than  1  m  from  the  wall. 
To  ensure  minimum  residence  time  for 
the  sample  inside  the  sample  lines,  the 
sampling  rate  shall  be  at  least  3  Utera 
per  minute  (1pm)  or  0.10  cubic  feet  per 
minute  (cfm).  The  SO2  equivalent  for 
each  run  shall  be  calculated  after  being 
corrected  for  moistvue  and  oxygen  as  the 
arithmetic  average  of  the  S02  equivalent 
for  each  sample  during  the  run. 

(2)  Method  4  of  appendix  A  to  part  60 
of  this  chapter  shall  be  used  to 
determine  the  moisture  content  of  the 
gases.  The  sampling  time  for  each 
sample  shall  be  equal  to  the  time  it  takes 
for  four  Method  15  samples. 

(3)  The  oxygen  concentration  used  to 
correct  the  emission  rate  for  excess  air 
shall  be  obtained  by  the  integrated 
sampling  and  analysis  procedure  of 
Method  3  in  appendix  A  to  part  60  of 
this  chapter.  The  samples  shall  be  taken 
simultaneously  with  reduced  sulfur  or 
moistiue  samples.  The  reduced  sulfur 
samples  shall  be  corrected  to  zero 
percent  excess  air  using  Equation  7: 

Cadj  =C™,s[20.9,/(20.9-%O2)]  (Eq.7) 

Where, 

Cadj  =  pollutant  concentration  adjusted 

to  zero  percent  oxygen,  ppm  or 

g/dscm; 
Cmeas  =  poUutant  Concentration 

measiued  on  a  dry  basis,  ppm  or 

g/dscm; 
20.9c  =  20.9  percent  oxygen — 0.0 

percent  oxygen  (def&ied  oxygen 

correction  basis),  percent; 
20.9  =  oxygen  concentration  in  air, 

percent;  and 
%02  =  oxygen  concentration  measured 

on  a  dry  basis,  percent, 
(h)  The  owner  or  operator  shall 
determine  compliance  with  the  HCl 
emission  standards  in  §§63.1562(b)(2] 


and  (b)(3)  and  §  63.1563(b)(2)  of  this 
subpart  using  Method  26A  in  appendix 
A  to  part  60  of  this  chapter.  To 
determine  percent  reduction,  sampling 
shall  be  performed  at  the  inlet  and  at  die 
outlet  of  the  control  device.  The 
sampling  time  for  each  run  shall  be  at 
least  60  minutes  and  the  sampling  rate 
shall  be  at  least  0.021  dscm/min  (0.74 
dscf/min). 

(i)  Engineering  assessment  may  be 
used  to  determine  the  emission 
reduction  or  outlet  concentration  for  the 
representative  operating  condition 
expected  to  yield  the  highest  daily 
emission  rate.  Engineering  assessment 
includes,  but  is  not  limited  to,  the 
following: 

(1)  Previous  test  results  provided  the 
tests  are  representative  of  current 
operating  practices  at  the  process  unit; 

(2)  Bendi-scale  or  pilot-scale  test  data 
representative  of  the  process  imder 
representative  operating  conditions; 

(3)  TOC  emission  rate  specified  or 
implied  within  a  permitlimit  applicable 
to  the  process  vent; 

(4)  Design  analysis  based  on  accepted 
chemical  engineering  principles, 
measurable  process  parameters,  or 
physical  Or  chemical  laws  or  properties. 
Examples  of  analytical  methods  include, 
but  are  not  limited  to: 

(i)  Use  of  material  balances  based  on 
process  stoichiometry  to  estimate 
maximiun  TOC  concentrations; 

(ii)  Estimation  of  maximum  flow  rate 
based  on  physical  equipment  design 
such  as  pump  or  blower  capacities;  and 

(iii)  Estimation  of  TOC  concentrations 
based  on  satiu'ation  conditions. 

(5)  Engineering  assessments  based  on 
approaches  other  than  those  listed 
above  shall  be  subject  to  review  and 
approval  by  the  applicable  permitting 
authority. 

(6)  All  data,  assumptions,  and 
procedures  used  in  the  engineering 
assessment  shall  be  documented  to  the 
satisfaction  of  the  applicable  permitting 
authority. 

(j)  The  owner  or  operator  may  use  an 
alternative  test  method  subject  to 
approval  by  the  Administrator. 

§  63.1567    Notification,  reporting,  and 
recordkeeping  requirements. 

(a)  Notifications.  The  ovraer  or 
operator  shall  submit  written  initial 
notifications  to  the  applicable 
permitting  authority  as  described  in 
paragraphs  (a)(1)  through  (a)(7)  of  this 
paragraph: 

(1)  As  required  by  §  63.9(b)(1)  of  this 
part,  the  owner  or  operator  shall  provide 
notification  for  an  area  source  that 
subsequently  increases  its  emissions 
such  that  the  source  is  a  major  source 
subject  to  the  standard. 
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(2)  As  required  by  §  63.9(b)(3)  of  this 
part,  the  owner  or  operator  of  a  new  or 
reconstructed  affected  source,  or  a 
source  that  has  been  reconstructed  such 
that  it  is  an  affected  source,  that  has  an 
initial  startup  after  the  efi'ective  date  of 
this  subpart  and  for  which  an 
application  for  approval  or  construction 
or  reconstruction  is  not  required  imder 
§  63.5(d)  of  this  part,  shall  provide 
notification  that  the  source  is  subject  to 
the  standard.  The  notification  shall 
contain  the  general  information  required 
for  the  notification  of  compliance  status 
in  paragraph  (a)(6)(i)  of  this  section. 

(3)  As  required  by  §  63.9(b)(4)  of  diis 
part,  the  owner  or  operator  of  a  new  or 
reconstructed  major  affected  source  that 
has  an  initial  startup  after  the  effective 
date  of  this  subpart  and  for  which  an 
application  for  approval  of  construction 
or  reconstruction  is  required  by 

§  63.5(d)  of  this  part  shall  provide  the 
following  notifications: 

(i)  Notification  of  intention  to 
construct  a  new  major  affected  source, 
reconstruct  a  major  source,  or 
reconstruct  a  major  source  such  that  the 
source  becomes  a  major  affected  source; 

(ii)  Notification  of  the  date  when 
construction  or  reconstruction  was 
commenced  (submitted  simultaneously 
with  the  application  for  approval  of 
construction  or  reconstruction  if 
construction  or  reconstruction  was.  - 
commenced  before  the  effective  date  of 
this  subpart  or  no  later  than  30  days  of 
the  date  construction  or  reconstruction 
commenced  if  construction  or 
reconstruction  commenced  after  the 
effective  date  of  this  subpart); 

(iii)  Notification  of  the  anticipated 
date  of  startup;  and 

(iv)  Notification  of  the  actual  date  of 
startup. 

(4)  As  required  by  §  63.9(b)(5)  of  this 
part,  after  the  effective  date  of  this 
subpart,  an  oumer  or  operator  who 
intends  to  construct  a  new  affected 
source  or  reconstruct  an  affected  soiu^e 
subject  to  this  subpart,  or  reconstruct  a 
soiuce  such  that  it  becomes  an  affected 
source  subject  to  this  subpart  shall 
provide  notification  of  the  intended 
construction  or  reconstruction.  The 
notification  shall  include  all  the 
information  required  for  an  application 
for  approval  of  construction  or 
reconstruction  as  required  by  §  63.5(d) 
of  this  part.  For  major  sotuces,  the 
application  for  approval  of  construction 
or  reconstruction  may  be  used  to  fulfill 
these  requirements. 

(i)  The  application  shall  be  submitted 
as  soon  as  practicable  before  the 
construction  or  reconstruction  is 
planned  to  commence  (but  no  sooner 
than  the  effective  date)  if  the 
construction  or  reconstruction 


commences  after  the  effective  date  of 
this  subpart;  or 

(ii)  The  application  shall  be  submitted 
as  soon  as  practicable  before  startup  but 
no  later  than  90  days  after  the  effective 
date  of  this  subpart  if  the  construction 
or  reconstruction  had  conunenced  and 
initial  startup  had  not  occurred  before 
the  effective  date. 

(5)  As  required  by  §§  63.9(e)  and 
63.9(f)  of  this  part,  the  owner  or 
operator  shall  provide  notification  of  the 
anticipated  date  for  conducting 
performance  tests  and  visible  emission 
observations  for  flares.  The  owner  or 
operator  shall  notify  the  Administrator 
of  the  intent  to  conduct  a  performance 
test  or  perform  visible  emission 
observations  to  determine  compliance 
with  flare  requirements  at  least  30  days 
before  the  test  is  scheduled. 

(6)  Each  owner  or  operator  of  a  source 
subject  to  this  subpart  shall  submit  a 
notification  of  compliance  status  report 
within  150  days  after  the  compliance 
dates  specified  in  §  63.1564(a)  of  this 
subpart.  The  notification  shall  be  signed 
by  the  responsible  official  who  shall 
certify  its  acciu^cy.  A  complete 
notification  compliance  status  report 
shall  include  the  information  in 
paragraphs  (a)(6)(i)  through  (a)(6)(vii)  of 
this  section.  This  information  may  be 
submitted  in  an  operating  permit 
application,  in  an  amenchnent  to  an 
operating  permit  application,  in  a 
separate  submittal,  or  in  any 
combination.  In  a  State  with  an 
approved  operating  permit  program 
where  delegation  of  authority  under 
section  112(1)  of  the  Act  has  not  been 
requested  or  approved,  the  owner  or 
operator  shall  provide  a  duplicate 
notification  to  the  applicable  Regional 
Administrator.  If  the  required 
information  has  been  submitted  before 
the  date  150  days  after  the  compliance 
date  specified  in  §  63.1564(a)  of  this 
subpart,  a  separate  notification  of 
compliance  status  report  is  not  required. 
If  an  owner  or  operator  submits  the 
information  specified  in  paragraphs 
(a)(6)(i)  through  (a)(6)(vii)  of  this  section 
at  different  times  or  in  different 
submittals,  later  submittals  may  refer  to 
earlier  submittals  instead  of  duplicating 
and  resubmitting  the  previously 
submitted  information. 

(i)  General  information: 

(A)  The  name  and  address  of  the 
owner  or  operator; 

(B)  The  address  (i.e.,  physical 
location)  of  the  affected  source; 

(C)  An  identification  of  the  relevant 
standard,  or  other  requirement,  that  is 
the  basis  of  the  notification  and  the 
source's  compUance  date;  and 

(D)  A  statement  of  whether  the  source 
is  a  major  source  or  an  area  source.  If 


the  faciUty  is  an  area  source,  the 
remaining  informational  requirements 
in  this  paragraph  are  not  applicable. 

(ii)  A  brief  description  of  each 
affected  source,  including: 

(A)  The  natvue,  size,  design,  and 
method  of  operation; 

(B)  Operating  design  capacity;  and 

(C)  Identification  of  eacn  point  of 
emission  for  each  HAP,  or  if  a  definitive 
identification  is  not  yet  possible,  a 
preliminary  identification  of  each  point 
of  emission  for  each  HAP. 

(iii)  A  brief  description  of  each 
affected  source  not  subject  to  the 
monitoring  requirements  of  this  subpart, 
including: 

(A)  Identification  of  any  boiler  or 
process  heater  with  a  design  heat  input 
capacity  greater  than  or  equal  to  44  MW 
or  any  boiler  or  process  heater  in  which 
all  vent  streams  are  introduced  into  the 
flame  zone  for  which  monitoring  is  not 
required; 

(B)  Identificadon  of  any  catalytic 
cracking  unit  regenerator  that  does  not 
use  a  combustion  device  to  comply  with 
CO  emission  standard  in  §  63.1562(a)(2) 
of  this  subpart  for  which  monitoring  is 
not  required,  including  CO  emission 
monitoring  data  and  quaUty  assiuance 
test  results  as  described  in 

§  63.1564(b)(2)  of  this  subpart,  a  copy  of 
the  exemption  approved  by  the 
applicable  permitting  authority,  and 
information  and  data  demonstrating  that 
the  average  CO  emissions  are  less  than 
50  ppm  by  volume  as  required  by 
§  63.1565(d)(3)  of  this  subpart;  and 

(C)  Identification  of  each  catalytic 
reforming  unit  for  which  control  device 
requirements  do  not  apply  due  to 
depressuring  and  purging  operations  at 
a  differential  pressure  between  the 
reactor  vent  and  the  gas  transfer  system 
to  the  control  device  of  less  than  1  psig 
or  when  the  reactor  vent  pressure  is  1 
psig  or  less. 

(iv)  A  description  of  the  air  pollution 
control  equipment  or  method  of 
compUance  for  each  affected  source, 
including  the  PM  or  Ni  emission 
standard  selected  imder  §  63.1562(a) 
and  the  catalytic  cracking  unit  and 
sulfur  recovery  imit  emission  standards 
and  requirements  selected  under 
§  63.1560(d)  of  Uiis  subpart 
(ApplicabiUty  and  designation  of 
sources). 

tv)  The  methods  used  to  determine 
-compUance  for  each  affected  source, 
including: 

(A)  The  engineering  assessment 
specified  in  §63.1566(i)  of  this  subpart 
or  the  restdts  of  the  performance  test 
specified  in  §63.1564  of  this  subpart. 
Performance  test  residts  shall  include 
operating  ranges  of  key  process  and 
control  parameters  during  the 
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performance  test;  the  value,  averaged 
over  the  period  of  the  performance  test, 
of  each  parameter  identified  in  the 
operating  permit  as  being  monitored  in 
accordance  with  §  63.1565  of  this 
subpart;  and  applicable  supporting 
calculations; 

(B)  The  minimum  and/or  maximum 
parameter  value,  as  applicable  for  each 
monitored  parameter  for  each  emission 
point  and  the  data  and  rationale  used  to 
develop  the  range,  including  any  data 
and  calculations  used  to  develop  the 
value  and  a  description  of  why  the 
value  indicates  proper  operation  of  the 
control  device.  For  any  recommended 
continuous  parameter  monitoring 
system  for  a  catalytic  cracking  unit  that 
does  not  use  an  electrostatic  precipitator 
or  sciTibber  to  comply  with  the  PM  or 
Ni  emission  standard  in  §  63.1562(a)(1) 
of  this  subpart  or  a  sulfur  recovery  unit 
that  does  not  use  a  combustion  device 
to  comply  v«th  the  TRS  emission 
standard  in  §63. 1562(c)  of  this  subpart, 
the  owner  or  operator  shall  provide  data 
and  rationale  for  the  recommended 
system.  Following  approval  of  the 
recommended  system  by  the  permitting 
authority,  the  owner  or  operator  shall 
provide  the  information  described  in 
this  paragraph  for  each  monitored 
parameter; 

(C)  The  definition  of  "operating  day" 
for  each  incinerator,  flare,  boiler  or 
process  heater  with  a  design  input 
capacity  less  than  44  MW  where  the 
vent  stream  is  not  introduced  into  the 
flame  zone,  and  catalytic  cracking  unit 
or  catalytic  reforming  unit  using  a 
scrubber  for  the  purpose  of  determining 
daily  average  values  of  monitored 
parameters.  The  definition,  subject  to 
approval  by  the  applicable  permitting 
authority,  shall  specify  the  times  at 
which  an  operating  day  begins  and 
ends;  it  may  be  from  midnight  to 
midnight  or  another  daily  period;  and 

(D)  If  a  flare  is  used  to  comply  with 
the  TOC  standards  in  §  63.1562(b)(1)  of 
this  subpart,  the  flare  design  (e.g., 
steam-assisted,  air-assisted,  or  non- 
assisted),  all  visible  emission  readings, 
heat  content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  and  all 
periods  when  the  pilot  flame  is  absent. 

(vi)  Operation,  maintenance,  and 
monitoring  information,  including: 

(A)  A  description  of  the  method  that 
will  be  used  for  determining  continuing 
compliance  for  each  affected  source, 
including  a  description  of  the 
monitoring  and  reporting  requirements 
and  test  methods; 

(B)  A  monitoring  schedule,  including 
identification  of  those  time  periods 
when  control  device  or  process 


parameter  monitoring  would  be 
conducted  and  when  monitoring  would 
not  be  conducted  (e.g.,  monitoring  of 
emissions  from  catalytic  reforming  unit 
regeneration  vents  is  required  only 
when  the  regeneration  process  is 
performed); 

(C)  A  maintenance  schedule  for  each 
process  and  control  device  consistent 
with  the  manufacturer's  instructions 
and  recommendations  for  routine  and 
long-term  maintenance;  and 

(D)  Quality  control  program  for 
continuous  parameter  monitoring 
systems  and  continuous  emission 
monitoring  systems,  including 
procedures  (as  applicable)  for  initial  and 
subsequent  caUbrations,  preventative 
maintenance,  acciiracy  audit 
procedures;  corrective  action;  and  data 
recording,  calculation,  reporting,  and 
recordkeeping  procedures  to  document 
conformeince. 

(vii)  A  statement  by  the  owner  or 
operator  as  to  whether  the  existing,  new, 
or  reconstructed  source  is  in  compliance 
with  the  requirements  of  this  subpart. 

(b)  Reports — periodic.  The  owner  or 
operator  of  a  source  subject  to  this 
subpart  shall  submit  semi-annual 
reports  no  later  than  60  calendar  days 
after  the  end  of  each  6-month  period  if 
any  period  of  excess  emissions,  as 
defined  in  §  63.1565(o)  of  this  subpart, 
occurs  during  the  reporting  period.  The 
first  6-month  period  shall  begin  on  the 
date  the  notification  of  compliance 
status  report  is  required  to  be  submitted. 
An  owner  or  operator  may  submit 
reports  required  by  other  regulations  in 
place  of  or  as  part  of  the  periodic  report 
required  by  this  paragraph  if  the  reports 
contain  the  information  required  by 
paragraphs  (b)(1)  through  (b)(7)  of  this 
section.  A  periodic  report  is  not 
required  if  none  of  the  exceptions 
specified  in  paragraphs  (b)(1)  through 
(b)(5)  of  this  section  occur  during  a  6- 
month  period: 

(1)  Monitoring  results  for  an  operating 
day  when: 

(i)  For  a  thermal  incinerator,  the  daily 
average  temperature  falls  below  the 
minimiun  value  specified  in  the 
notification  of  compliance  status  report; 

(ii)  For  a  catalytic  incinerator,  the 
daily  average  upstreeim  temperature  or 
the  daily  average  temperature  difference 
across  the  catalyst  bed  falls  below  the 
minimimi  value  specified  in  the 
notification  of  compliance  status  report; 

(iii)  For  a  boiler  or  process  heater  with 
a  design  heat  capacity  less  than  44  MW 
where  the  vent  stream  is  not  introduced 
into  a  flame  zone,  the  daily  average 
temperature  falls  below  the  minimimi 
value  specified  in  the  notification  of 
compliance  status  report; 


(iv)  For  an  electrostatic  precipitator, 
the  average  hourly  voltage  or  secondary 
current  or  average  hourly  total  power 
input  falls  below  the  minimum  value 
specified  in  the  notification  of 
compliance  status  report; 

(v)  For  a  wet  scrubber,  the  daily 
average  pressure  drop  or  daily  average 
liquid-to-gas  ratio  falls  below  the 
minimum  value  specified  in  the 
notification  of  compliance  status  report; 

(vi)  For  a  catalytic  cracking  unit  with 
no  combustion  device,  the  average 
hourly  CO  concentration  measured  by 
the  CO  continuous  emission  monitoring 
system  required  by  §  63.1565(d)(1)  of 
this  subpart  exceeds  500  ppmv  or  any 
period  when  the  average  hourly 
temperature  or  oxygen  content  falls 
below  the  minimum  value  specified  in 
the  notification  of  compliance  status 
report;  or 

(vii)  For  a  catalytic  cracking  unit 
catalyst  regenerator  subject  to  the  PM 
emission  standard  in  §63.1562(a)(l)(i) 
of  this  subpart,  the  daily  average  coke 
bum-off  rate  (thousands  kg/hr)  exceeds 
the  maximum  value  specified  in  the 
notification  of  compliance  status  report. 

(2)  The  duration  of  a  period  during  an 
operating  day  when  monitoring  data 
were  not  available  for  75  percent  of  the 
operating  hours; 

(3)  The  duration  of  a  period  during  an 
operating  day  when  all  pilot  flames  of 

a  flare  are  absent; 

(4)  The  time  and  duration  of  any 
period  a  vent  stream  is  diverted  through 
a  bypass  line;  or  _^ 

(5)  For  data  compression  systems 
approved  imder  §  63.1565{n)  of  this 
subpart,  an  operating  day  when  the 
monitor  operated  for  less  than  75 
percent  of  the  operating  hours  or  a  day 
when  less  than  18  monitoring  values 
were  recorded. 

(6)  The  owner  or  operator  shall 
submit  the  results  of  any  performance 
test  conducted  during  the  reporting 
period  including  one  complete  report 
for  each  test  method  used  for  a 
particular  kind  of  emission  point  tested. 
For  additional  tests  performed  for  a 
similar  emission  point  using  the  same 
method,  results  and  any  other 
information  required  shall  be  submitted, 
but  a  complete  test  report  is  not 
required.  A  complete  test  report  shall 
contain  a  brief  process  description, 
sampUng  site  data,  description  of 
sampUng  and  analysis  procediues  and 
any  modifications  to  standaid 
procedvires,  quality  assurance 
procedures,  record  of  operating 
conditions  during  the  test,  record  of 
preparation  of  standards,  record  of 
calibrations,  raw  data  sheets  for  field 
sampling,  raw  data  sheets  for  field  and 
laboratory  analyses,  documentation  of 
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calculations,  and  any  other  information 
required  by  the  test  method. 

(7)  A  request  for  changing 
apphcability  of  the  PM  or  Ni  emission 
standard  in  §  63.1562(a)  of  this  subpart 
or  for  changing  the  applicability  of 
emission  standards  in  this  subpart  to/ 
firom-the  new  source  performance 
standard  in  subpart  J  to  part  60  of  this 
chapter  as  allowed  imder  §  63.1560(d)  of 
this  subpart  (Applicability  and 
designation  of  affected  sources)  shall  be 
included  in  a  periodic  report.  The 
request  must  be  accompanied  by  all 
information  and  data  necessary  to 
demonstrate  compliance  with  the 
emission  standard  and  associated 
requirements  of  this  subpart. 

(c)  Reports — startup,  shutdown,  and 
malfunctions.  The  owner  or  operator 
shall  develop  and  implement  a  written 
plan  containing  specific  procedures  to 
be  followed  for  operating  the  source  and 
maintaining  the  source  during  periods 
of  startup,  shutdown,  and  malfimction 
and  a  program  of  corrective  action  for 
malfunctioning  process  and  control 
systems  used  to  comply  with  the 
standard  in  accordance  with  the 
operation  and  maintenance 
requirements  in  §63.-6(e)(3)  of  this  part. 
The  duty  to  develop  and  implement  the 
plan  shall  be  incorporated  in  the 
facility's  part  70  or  part  71  operating 
permit.  Each  plan  shall  contain 
corrective  action  procedures  to  be 
followed  if  any  of  the  events  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section  occur  during  the  6-month 
reporting  period,  including  procedures 
to  determine  the  cause  of  the 
exceedance  or  deviation,  the  time  the 
exceedance  or  deviation  began  and 
ended,  and  for  recording  the  actions 
taken  to  correct  the  cause  of  the 
exceedance  or  deviation.  The  following 
reporting  and  recordkeeping 
requirements  apply  to  startups, 
shutdowns,  and  malfunctions: 

(1)  When  the  actions  taken  to  respond 
are  consistent  with  the  plan,  keep 
records  to  document  the  event  and  the 
response  as  required  in  §  63.6(e)(3)(iii) 
of  this  part.  The  owner  or  operator  is  not 
required  to  report  these  events  in  the 
semi-annual  startup,  shutdown,  and 
malfunction  report  required  under 

§  63.10(d)(1)  of  this  part  when  the 
actions  are  consistent  with  the  plan,  and 
the  reporting  requirements  in 
§  63.6(e)(3)(iii)  and  §  63.10(d)(5)  of  this 
part  do  not  apply. 

(2)  When  the  actions  taken  to  respond 
are  not  consistent  with  the  plan,  keep 
records  to  docujnent  the  event  and  the 
response  as  required  in  §  63.6(e)(3)(iv) 
of  this  part.  The  owner  or  operator  shall 


report  these  events  and  the  response 
taken  in  the  semi-annual  startup, 
shutdovm,  and  malfunction  report 
required  under  §  63.10(d)(1)  of  this  part. 
In  this  case,  the  reporting  requirements 
in  §  63.6(e)(3)(iv)  and  §  63.10(d)(5)  of 
this  part  do  not  apply. 

(3)  The  owner  or  operator  may 
include  the  semi-annual  startup, 
shutdown,  and  malfunction  report 
required  imder  §  63.10(d)(1)  of  this  part 
in  the  periodic  report  required  by 
paragraph  (b)  of  this  section. 

[d]  Annual  compliance  certification. 
For  the  purpose  of  annual  certifications 
of  compUance  required  by  the 
permitting  regulations  in  parts  70  or  71 
of  this  chapter,  the  owner  or  operator 
shall  certify  continuing  compliance 
based  upon  the  following  conditions: 

(1)  AU  periods  of  excess  emissions, 
including  exceedances  or  excursions, 
that  occurred  during  the  year  have  been 
reported  as  required  by  this  subpart;  and 

(2)  All  monitoring,  recordkeeping, 
and  reporting  requirements  were  met 
during  the  year. 

(e)  Recordkeeping.  (1)  The  owner  or 
operator  must  retain  each  record 
required  by  this  subpart  for  at  least  5 
years  following  the  date  of  each 
occurrence,  measurement,  maintenance 
activity,  corrective  action,  report,  or 
record.  The  most  recent  2  years  of 
records  must  be  retained  at  the  facility. 
The  remaining  3  years  of  records  may  be 
retained  off  site; 

(2)  The  owner  or  operator  may  retain 
records  on  microfilm,  on  a  computer,  on 
computer  disks,  on  magnetic  tape,  or  on 
microfiche; 

(3)  The  owner  or  operator  may  report 
required  information  on  paper  or  on  a 
labeled  computer  disc  using  commonly 
available  and  compatible  computer 
software;  and 

(4)  The  owner  or  operator  shall 
maintain  records  of  the  following 
information: 

(i)  A  copy  of  the  startup,  shutdown, 
and  malfunction  plan; 

(ii)  Records  documenting  the  actions 
taken  when  a  startup,  shutdown,  or 
malfunction  occurred  and  information 
to  demonstrate  that  such  actions  were 
consistent  with  the  plan; 

(iii)  All  maintenance  performed  on  air 
pollution  control  equipment; 

(iv)  Each  period  when  a  continuous 
monitoring  system  or  continuous 
emission  monitor  was  inoperative  or 
malfunctioning; 

(v)  All  measurements,  test  results 
(including  a  complete  performance  test 
report  for  each  affected  source),  and  any 
other  information  needed  to 
demonstrate  compliance  with  the 
standards  in  this  subpart; 


(vi)  All  docimientation  supporting 
notifications  of  compUance  status; 

(vii)  All  documentation  supporting 
conformance  with  appendix  F  of  part  60 
of  this  chapter  for  each  continuous 
emission  monitoring  system,  including 
calibration  checks  and  relative  accuracy 
test  audits; 

(viii)  For  owners  or  operators  using 
continuous  monitoring  systems  or 
continuous  emission  monitoring 
systems  to  demonstrate  compliance, 
records  for  such  systems  as  required  by 
§63.10(c)  of  this  part; 

(ix)  Records  of  any  changes  to  a 
regulated  process,  including  a  record  of 
any  changes  in  the  location  at  which  the 
vent  stream  is  introduced  into  the  flame 
zone  for  a  boiler  or  process  heater; 

(x)  Where  a  bypass  line  is  equipped 
with  a  flow  indicator,  records  of  each 
hourly  inspection  demonstrating 
whether  the  flow  indicator  was 
operating  properly  and  whether  gas  or 
vapor  flow  was  detected  or  where  a 
bypass  line  is  secured  with  a  car-seal  or 
a  lock-and-key  type  device,  records  of 
each  monthly  inspection  demonstrating 
that  the  bypass  line  valve  is  maintained 
in  the  closed  position  and  whether  gas 
or  vapor  flow  was  detected;  and  for  all 
bypass  line  valves,  records  of  the  times 
and  durations  of  all  periods  when  the 
vent  stream  is  diverted  through  a  bypass 
hne; 

(xi)  Records  of  hourly  inspections  of 
flare  pilot  flame;  and 

(xii)  For  each  catalytic  cracking  unit 
catalytic  regenerator  subject  to  the  PM 
emission  standard  in  §63.1562(a)(l)(i) 
of  this  subpart,  records  of  the  daily 
average  coke  bum-off  rate,  the  hours  of 
operation  for  each  unit,  and  process 
data  used  to  determine  the  volumetric 
flow  rate  of  exhaust  gas. 

§  63.1 568    Applicability  of  general 
provisions. 

The  requirements  of  the  general 
provisions  in  subpart  A  of  this  part  that 
are  applicable  to  the  owner  or  operator 
subject  to  the  requirements  of  this 
subpart  are  shown  in  appendix  A  to  this 
subpart. 

S  63.1 569    Delegation  of  authority. 

In  delegating  implementation  and 
enforcement  authority  to  a  State  under 
section  112(1)  of  the  Act,  all  authorities 
are  transferred  to  the  State. 

§63.1570-63.1579    [Reserved] 

Appendix  A  to  Subpart  UUU  to  Part 
63 — Applicability  of  General  Provisions 
(40  CFR  Part  63,  Subpart  A)  to  Subpart 
UUU 
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63.1(a)(5)  

63.1  (a)(6)-63.1  (a)(8)  ... 
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63.6(e)(3)(iHii)  

63.6(e)(3)(iii) 
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Yes 

Yes. 

Yes 

Yes 
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Yes 
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No. 
Yes. 
No  . 
No  . 
No  . 
No. 
No  . 
No. 
No  . 
Yes. 
No  . 
Yes 
Yes 
Yes. 
Yes 

Yes. 

Yes 

Yes. 

Yes 

Yes. 

No. 

Yes. 

Yes. 

Yes 


Comment 


General  Applicability. 

This  table  specifies  applicability  of  General  Provisions  to  Sut)pai1  UUU. 

[Reserved]. 

[Reserved]. 

Sut>part  UUU  specifies  calendar  or  operating  day. 

Initial  Applicability  Determination  Subpart  UUU  specifies  applicat>ility. 


Subpart  UUU  specifies  requirements. 
Area  sources  are  not  subject  to  subpart  UU. 
[Reserved]. 

Except  tiiat  notification  requirements  in  sut)part  UUU  apply. 

[Resen/ed]. 

Applicability  of  Permit  Program. 

Definitions  §63.1561  specifies  that  if  the  same  term  is  defined  in  Subparts  A  and 

UUU,  it  shall  have  the  meaning  given  in  Subpart  UUU. 
Units  arxj  At)txeviations. 
[Resen/ed]. 

Circumvention/Severat)ility. 

Construction  and  Reconstruction— Applicability  Replace  terni  ^source"  and  "station- 
ary source"  in  §  63.5(a)(1)  with  "affected  source". 

Existing,  New,  Reconstructed  Sources — Requirements. 
[Reserved]. 

Replace  the  reference  to  §63.9  with  §  63.9(b)(4)  and  (b)(5). 

[Reserved]. 

Application  for  Approval  of  Construction  or  Reconstiuction  Except  Subpart  UUU 
specifies  ttie  application  is  submitted  as  soon  as  practicable  before  startup  but  no 
later  than  90  days  (rather  than  60)  after  the  promulgation  date  where  constiuction 
or  reconstruction  had  commenced  and  initial  startup  had  not  occuned  before  pro- 
mulgation. 

Except  that  emission  estimates  specified  in  §63.5(d)(1)(ii)(H)  are  not  required.  * 

§63. 1567(b)  specifies  submission  of  notification  of  compliance  status  report 

Except  §63.5(d)(3)(ii)  does  not  apply. 

Approval  of  Construction  or  Reconstruction. 

Approval  of  Construction  or  Reconstruction  Based  on  State  Review. 

Except  that  60  days  is  changed  to  90  days  and  cross-reference  to  .(b)(2)  does  not 

apply. 
Compliance  with  Standards  and  Maintenance — Applicatxlity. 
New  and  Reconstructed  Sources— Dates  Subpart  UUU  specifies  compliance  dates. 


May  apply  to  standards  under  section  1 12(0. 
Subpart  UUU  specifies  notification  requirements. 
[Reserved]. 

Existing  Sources — Dates  Subpart  UUU  specifies  compliance  dates. 

[Resen/ed]. 

[Resen/ed]. 

Operation  and  Maintenance  Requirements. 

Startup,  Shutdown,  and  Malfunction  Plan. 

Except  that  reports  of  actions  not  consistent  with  plan  are  not  required  within  2  and 
7  days  of  action  txjt  rather  must  t>e  included  in  next  periodic  report. 

Compliance  with  Emission  Standards. 

Sut)part  UUU  specifies  use  of  monitoring  data  in  determining  compliance. 


Alternative  Standard. 


Federal  Register  /  Vol.  63.  No.  176  /  Friday.  September  11,  1998  /  Proposed  Rules  48923 


Citation 


63.6(h) 


63.6(i)(1)-63.6(0(14) 
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63.7(b) 
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63.8(0(4)(ii)  
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63.8(0(5)(iii)  

63.8(0(6)  

63.8(g) ~. 


63.9(a) 


63.9(b)(1)(i)  .. 

63.9(b)(1)(ii) 

63.9(b)(1)(iiO 

63.9(b)(2)  

63.9(b)(3)  

63.9(b)(4)  .... 


63.9(b)(5) 


63.9(c) 

63.9(d) 

63.9(e) 

63.9(0  . 

63.9(g) 

63.9(h) 

63.9(0  . 


Applies  to 
subpart  UUU 
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Yes. 
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Yes. 

Yes. 
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Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

No. 

No  .. 

Yes. 


Conpliance  with  Opacity/VE  Standards  Subpart  UUU  does  not  include  opacity/VE 

standards. 
Extension  of  Compliance. 
[Reserved]. 

Exemption  from  Compliance. 

Performance  Test  Requirements— Applicability  and  Dates  Subpart  UUU  specifies 

the  applicatHe  test  and  demonstation  procedures. 
Test  results  must  be  submitted  in  the  notification  of  compliance  status  report  due 

150  days  after  the  compliance  date. 

Notifications  Except  Subpart  UUU  specifies  notification  at  least  30  days  prior  to  the 

scheduled  test  date  rattier  than  60  days. 
Quality  Assurance/Test  Plan  §63.1 564(b)(2)  requires  a  Q/A  plan  for  CO  continuous 

emission  monitoring  systems. 
Testing  Facilities. 
Conduct  of  Tests. 
Subpart  UUU  specifies  the  applicable  methods  and  procedures. 

Altemative  Test  Mettxxl  Subpart  UUU  specifies  the  applicable  methods  and  pro- 
vides alternatives. 

Data  Analysis.  Recordkeeping,  Reporting  Subpart  UUU  specifies  performance  test 
reports  and  requires  additional  records  for  continuous  emission  monitoring  sys- 
tems. 

Waiver  of  Tests. 


Monitoring  Requirements  AppUcabflity. 

Conduct  of  Monitoring. 

Subpart  UUU  specifies  the  required  rinnitoring  locations. 

CMS  Operation  arKJ  Maintenarxxt. 

Addressed  by  periodk:  reports  in  §63. 1567(b)  of  Subpart  UUU. 


Except  that  operational  status  verification  includes  completion  of  manufacturer  writ- 
ten specifications  or  installation  operation,  and  calibration  of  the  system  or  other 
written  procedures  that  provide  adequate  assurarx»  that  the  equipment  will  mon- 
itor accurately. 

Monitoring  frequency  is  specified  in  §  63. 1 565  of  Subpart  UUU. 

Quality  Control. 

CMS  Performance  Evaluation  May  be  required  by  Administiator. 

Altemative  Monitoring  Method. 


§63.1565(0  specifies  procedure. 


Applicable  to  CO  continuous  emission  monitoring  system. 

Data  Reduction  Applicable  to  CO  continuous  emission  monitoring  system;  Subpart 

UUU  specifies  data  reduction  for  CMS. 
Notification  Requirements— Applicability  Duplicate  notification  of  compliance  status 

report  to  RA  may  be  required. 
Initial  Notifications. 


Except  that  notification  is  to  be  submitted  within  1 50  days  as  part  of  the  compliance 

status  report. 
Except  that  notification  is  to  be  submitted  within  150  days  as  part  of  the  compliance 

status  report 
Request  for  Compliance  Extension. 

New  Source  Notification  for  Special  Compliance  Requirements. 
Except  notification  is  required  at  least  30  days  befcxe  test 
Notification  of  VE/Opacity  Test 

Notification  of  Conrpliance  Status  §63.1567  specifies  the  applicable  requirements. 
Adjustment  of  Deadlines. 
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Change  in  Previous  tnfomration. 

63.1 0(a) - 

63 10(b)(1)  

Recordkeeping/Repofting— Applicability. 

General  Requirements  Subpart  UUU  specifies  applicable  record  retention  require- 

63.10(b)(2)(i)-(xiv)  

ments. 

63.1 0(b)(3)  n« » 

63  1 0(c) -~ 

Additional  CMS  Recordkeeping. 

63 10(d)M)     

General  Reporting  Requirements. 

63. 1 0(d)(2)  „ 

63.1 0(d)(3)  „ 

63  ^o^6\^4)      

Performance  Test  Results  §63.1567  specifies  performance  test  reportng  require- 
ments. 
Opacity  or  VE  Observations. 
Progress  Reports. 

63.1 0(d)(5)(i)  

63  10(d)(5)(ii) 

Startup,  Shutdown,  and  Malfunction  Reports..  Except  that  reports  are  not  required  if 

actions  are  consistent  with  SSM  plan,  unless  requested  by  permitting  authority. 
Except  that  reports  of  actions  not  consistent  with  the  plan  are  not  required  within  2 

63.10(e)(1) 

63.1 0(e)(2)  - 

63  10(e)(3)  

and  7  days  of  action  but  must  be  included  in  next  periodic  report 
Additional  CMS  Reports. 

Excess  Emissions/CMS  Performarx^e  Reports  Subpart  UUU  speciTies  the  applicat)le 

63.1 0(e)(4)  

63.1 0(f) 

63.1 1 

63. 1 2 _ 

63  13  jn 

requirements. 
(X)MS  Data  Reports. 
Recordkeeping/Reporting  Waiver. 
Control  Device  Requirements  Applicable  to  flares. 
State  Authority  and  Delegations. 
Addresses. 

63. 1 4 

63. 1 5 

Incorporation  by  Reference. 
Availability  of  Information/Confidentiality. 

Friday 

September  11,  1998 


^      ^^^g         ■ 
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(FR  Doc.  98-23508  Filed  9-10-98;  8:45  am] 
BILUNQ  CODE  8560-60-P 


Part  IV 


Department  of 
Housing  and  Urban 
Development 

24  CFR  Parts  401  and  402 
Multifamily  Housing  Mortgage  and 
Housing  Assistance  Restructuring 
Program  and  Renewal  of  Expiring  Section 
8  Project-Based  Assistance  Contracts; 
Interim  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  401  and  402 
[Docket  No.  FR-4298-1-01] 
RIN  2502-AH09 

Multifamily  Housing  Mortgage  and 
Housing  Assistance  Restructuring 
Program  (Mark-to-Market)  and  Renewal 
of  Expiring  Section  8  Project-Based 
Assistance  Contracts 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  implements 
recently-enacted^legislation  that  created 
a  Mark-to-Market  Program  through 
which  section  8  rents  for  multifamily 
projects  with  HUD-insured  or  HUD-held 
mortgages  will  be  reduced.  The  piupose 
of  the  program  is  to  preserve  low- 
income  rental  housing  affordability 
while  reducing  the  long-term  costs  of 
Federal  rental  assistance,  including 
project-based  assistance,  and 
minimizing  the  adverse  effect  on  the 
FHA  insurance  funds.  The  Mark-to- 
Market  Program  will  be  implemented 
through  Mortgage  Restructuring  and 
Rental  Assistance  Sufficiency  Plans  to 
be  developed  for  individual  projects  by 
Participating  Administrative  Entities 
selected  by  HUD.  The  interim  rule  also 
implements  legislation  for  renewal  of 
section  8  project-based  assistance 
contracts  for  projects  outside  of  the 
Mark-to-Market  Program. 
DATES:  Effective  Date:  October  13. 1998. 
Comment  Due  Date:  October  26. 1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Office  of  the 
General  Counsel.  Rules  Docket  Clerk. 
Room  10276,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  S.W.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  nimiber  and  title.  A  copy 
of  each  commimication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  eastern  time)  at  the 
above  address.  HUD  will  not  accept 
comments  sent  by  facsimile  (FAX).  (In 
addition,  see  the  Paperwork  Reduction 
Act  heading  under  the  Findings  and 
Certifications  section  of  this  preamble 
regarding  submission  of  comments  on 
the  information  collection  burden.)  See 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  and  filing  information. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Sullivan,  Department  of  Housing  and 
Urban  Development,  451  7th  St., 
Washington  DC  20410.  Telephone:  202- 


708-0547.  (This  is  not  a  toll-&ee 
number.)  For  hearing-  and  speech- 
impaired  persons,  this  number  may  be 
accessed  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutes 

The  Multifamily  Assisted  Housing 
Reform  and  Affordability  Act  of  1997, 
title  V  of  Pub.  L.  105-65  (approved 
October  27, 1997),  42  U.S.C.  1437f  note 
(MAHRA),  was  enacted  to  reduce  the 
cost  of  Federal  housing  assistance, 
enhance  HUD's  administration  of  such 
assistance,  and  to  ensure  the  continued 
affordability  of  units  in  certain 
multifamily  housing  projects.  The 
projects  involved  are  projects  with:  (1) 
HUD-insured  or  HUD-held  mortgages; 
tuid  (2)  contracts  for  project-based  rental 
assistance  from  HUD,  primarily  through 
the  section  8  program,  for  which  the 
average  rents  for  assisted  units  exceed 
the  rent  of  comparable  properties. 
MAHRA  authorizes  a  new  Mark-to- 
Market  Program  designed  to  preserve 
low-income  rental  housing  affordability 
while  reducing  the  long-term  costs  of 
Federal  rental  assistance,  including 
project-based  assistance  firom  HUD.  This 
will  be  accomplished  by  (1)  reducing 
project  rents  to  no  more  than 
comparable  market  rents  (with  certain 
exceptions  discussed  below),  (2) 
restructuring  the  HUD-insured  or  HUD- 
held  financing  so  that  the  monthly 
payments  on  the  first  mortgage  can  be 
paid  from  the  reduced  rental  levels,  (3) 
performing  any  needed  rehabilitation  of 
the  project,  and  (4)  ensuring  competent 
management  of  the  project.  The  project 
will  be  subject  to  long-term  use 
affordability  restrictions. 

MAHRA  is  intended  to  provide  a 
long-term  solution  to  the  rapidly 
growing  cost  to  the  Federal  Government 
of  assisting  affordable  rental  housing. 
Over  800,000  housing  units  in 
approximately  8.500  multifamily 
projects  have  been  financed  with  FHA- 
insured  mortgages  and  supported  by 
project-based  section  8  housing 
assistance  payment  (HAP)  contracts.  In 
many  cases,  these  HAP  contracts 
currently  provide  for  rents  for  assisted 
units  which  substantially  exceed  the 
rents  for  comparable  unassisted  units  in 
the  local  Aiarket.  Starting  in  Fiscal  Year 
1996.  those  contracts  began  to  expire, 
and  Congress  and  the  Administration 
have  been  providing  one-year 
extensions  of  expiring  contracts.  While 
annual  HAP  contract  extensions  for 
these  projects  maintain  an  important 
housing  resource,  they  come  at  great 


expense.  Every  year  more  contracts 
expired,  compoimding  the  cost  of 
annual  extensions.  In  1996,  HUD 
estimated  that  in  10  years  the  annual 
cost  of  renewing  the  contracts  on 
current  terms  would  rise  to 
approximately  $7  billion,  or  one-third  of 
HUD's  budget.  If  the  section  8  assistance 
were  simply  reduced  or  eliminated, 
there  would  be  an  increased  likelihood 
that  these  projects  would  be  imable  to 
meet  their  financial  obligations 
including  operating  expenses,  current 
and  future  capital  needs,  and  debt 
service  payments  on  FHA-insured  or 
HUD-held  mortgages. 

To  begin  to  address  this  growing 
problem.  Congress  authorized 
demonstration  programs.  The  initial 
demonstration  (the  1996  demonstration) 
was  authorized  by  section  210  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1996,  as  a  demonstration  for  Fiscal 
Years  1996  and  1997  for  15,000  units  in 
projects  with  insured  mortgages  and 
section  8  contracts  with  rents  in  excess 
of  fair  meu-ket  rents.  Section  210 
authorized  HUD  to  designate  third 
parties  to  act  on  its  behalf  in  connection 
with  the  demonstration.  The 
Department  published  notices  regarding 
the  1996  demonstration  at  61  FR  34664 
(July  2, 1996)  and  61  FR  28757  (July  25, 
1996). 

Congress  repealed  the  1996 
demonstration  authority  and  replaced  it 
with  the  demonstration  authorized  by 
sections  211  and  212  of  the  Departments 
of  Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act,  1997  (the 

1997  demonstration)  for  projects  with 
insured  mortgages  and  project-based 
assistance  contracts  expiring  in  Fiscal 
Year  1997  with  aggregate  rents  in  excess 
of  120  percent  of  fair  market  rents  (see 
HUD's  Guidelines  published  at  62  FR 
3566,  January  23, 1997).  The  1997 
demonstration  was  limited  to  50,000 
imits.  HUD  relied  on  third-party 
designees  to  perform  many  important 
functions. 

In  section  522(b)  of  the  Departments 
of  Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act,  1998, 
Congress  extended  the  1997 
demonstration,  without  any  volimie 
limitation,  to  projects  with  contracts 
expiring  in  Fiscal  Year  1998.  The  new 

1998  demonstration  is  generally  the 
same  as  the  1997  demonstration,  with 
certain  modifications,  and  is  a 
transitional  program  to  permit  time  for 
HUD  to  prepare  this  rule  and  take  other 
necessary  steps  to  implement  a  Mark-to- 
Market  Program  for  projects  with  above- 
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market  rents  and  contracts  expiring  in 
Fiscal  Year  1999  and  later  (see  HUD 
guidelines  at  63  FR  36130,  July  1,  1998). 

MAHRA  builds  on  the  demonstration 
program  with  similar  objectives  and 
many  similar  provisions,  but  also  some 
significant  differences.  Organizationally, 
MAHRA  establishes  a  new  Office  of 
Multifamily  Housing  Assistance 
Restructuring  (OMHAR)  within  HUD  to 
develop  and  actively  manage, 
administer,  and  oversee  the  Mark-to- 
Market  Program  through  a  decentralized 
structure  of  Participating  Administrative 
Entities  (PAEs).  OMHAR  will  establish 
the  framework  of  the  Program  through 
regulations  and  will  manage  the 
program  by  selecting  and  monitoring 
Participating  Administrative  Entities 
{PAEs).  In  recognition  of  limited  HUD 
resources,  MAHRA  gives  PAEs  the  role 
of  negotiating  with  the  owners  of 
individual  projects  and  developing  the 
Mortgage  Restructuring  and  Rental 
Sufficiency  Plans  ("Restructuring 
Plans")  that  will  establish  the  future 
responsibiUties  of  the  owner,  the  PAE 
and  HUD  for  projects  that  are  marked- 
to-market.  PAEs  will  be  State  housing 
finance  agencies  or  local  housing 
agencies,  or  nonprofit  or  for-profit 
entities  in  partnership  with  public 
entities.  OMHAR  may  itself  act  as  the 
PAE  with  respect  to  selected  projects. 
OMHAR  will  prescribe  the  specific 
responsibilities  of  each  PAE  in  Portfolio 
Restructuring  Agreements  to  be 
negotiated. 

MAHRA  also  contains  substantive 
differences  from  the  previous 
demonstrations.  For  example,  it 
includes  projects  with  HUD-held 
mortgages  in  addition  to  HUD-insured 
mortgages  and  requires  (as  does  the 
1998  demonstration)  a  second  mortgage 
with  deferred  pajonent  from  net  cash 
flow  after  accounting  for  all  project 
expenses. 

Section  524  of  MAHRA  authorizes 
renewal  of  section  8  project-based 
assistance  contracts  for  projects  without 
Restructuring  Plans  under  the  Mark-to- 
Market  Program,  including  renewals 
that  are  not  eligible  for  Plans  and  those 
for  which  the  owner  do  not  request 
Plans.  Renewals  must  be  at  rents  not 
exceeding  comparable  market  rents 
except  for  certiun  exception  projects. 

B.  Current  Implementation  of  MAHRA 

While  determining  the  best  way  to 
implement  MAHRA,  HUD  sought  ideas 
from  a  wide  variety  of  non-proprietary, 
nationally-based  organizations  with 
diverse  viewpoints  and  interests.  HUD 
received  many  "concept  papers"  from 
these  organizations  presenting  many 
different  perspectives  of  which  HUD 
needed  to  be  aware.  These  concept 


papers  do  not  represent  HUD  policy  or 
any  official  advisory  committee,  but 
were  useful  in  helping  to  focus  HUD's 
attention  on  the  most  important  issues 
to  be  decided  in  development  of  the 
Mark-to-Market  Program.  The  concept 
papers  are  available  to  the  public  on  the 
Mark-to-Market  Internet  web  site 
identified  below. 

In  February  1998,  after  review  of  the 
concept  papers,  HUD  officials  attended 
a  series  of  meeting  where  they  heard  the 
views  from  members  of  a  working  group 
representing  the  organizations  that  had 
developed  the  concept  papers.  Although 
none  of  this  interim  rule  is  the  product 
of  the  working  group  members,  the 
views  expressed  to  HUD  were  of  great 
benefit  in  ensuring  that  HUD  was 
exposed  to  the  widest  possible  variety  of 
viewpoints  on  issues  and  concerns  of 
those  to  be  affected  by  the  Mark-to- 
Market  Program.  Notes  from  these 
working  group  sessions  are  also 
available  on  the  web  site. 

HUD  is  drafting  a  Program  Manual  to 
give  program  participants  operational 
guidance  to  supplement  this  interim 
rule  and  the  final  rule.  The  Manual  will 
be  made  publicly  available  as  soon  as  it 
is  completed.  This  interim  rule  will  take 
effect  30  days  after  pubUcation  and 
commenters  should  not  delay 
submitting  comments  in  anticipation  of 
any  additional  material  that  may  be  in 
the  Manual. 

HUD  has  taken  two  other  steps  toward 
preliminary  implementation  of  the 
Mark-to-Market  Program.  As  part  of 
HUD's  "SuperNOFA"  for  Economic 
Development  and  Empowerment 
Program  published  on  April  30, 1998  in 
the  Federal  Register  (63  FR  23876), 
HUD  announced  the  availability  of 
funding  for  Intermediary  Technical 
Assistance  Grants  (ITAG)  and  Outreach 
and  Training  Grants  (OTAG).  These 
programs  will  assist  tenant  and  local 
community  groups.  State  and  local 
governments,  and  other  groups  with 
funding  for  technical  assistance  so  they 
can  participate  meaningfully  in  the 
Mark-to-Market  Program.  State-or 
community-wide  nonprofit  or  public 
entity  intermediaries  to  disuibute  these 
funds  are  selected  competitively. 

HUD  has  also  issued  a  Request  for 
Qualifications  (RFQ)  for  eligible  entities 
interested  in  being  Participating 
Administrative  Entities,  63  FR  44102, 
August  17, 1998.  When  this  interim  rule 
takes  effect,  HUD  expects  to  have  made 
substantial  progress  toward  having  a 
PAE  infrastructiu^  in  place  and  will 
begin  assigning  assets  (eUgible  projects 
with  expiring  section  8  contracts)  as 
soon  as  each  PAE  executes  its  Project 
Restructuring  Agreement  (PRA)  with 


HUD.  HUD  will  provide  training  for 
PAEs. 

Beginning  in  October  1998,  HUD  also 
expects  to  begin  extending,  on  an 
interim  basis  as  provided  in  the  rule, 
contracts  expiring  in  Fiscal  Year  1999 
for  eligible  projects  pending  either 
development  of  requested  Restructuring 
Plans  or  full  review  of  requests  for 
renewal  under  section  524  of  MAHRA. 

On  July  21, 1998,  the  Treasury 
Department  issued  Revenue  Ruling  98- 
34  clarifying  the  tax  impact  of  the 
mortgage  restructuring  required  for  the 
Mark-to-Market  Program.  This  ruling 
(published  in  1998-31 1.R.B.  at  page  12, 
August  3, 1998)  reduces  uncertainty  and 
is  expected  to  mitigate  many  concerns 
of  owners  who  are  eligible  to  participate 
in  the  Mark-to-Market  Program. 

MAHRA  provides  that  before 
pubUcation  of  final  regulations  HUD  is 
to  conduct  at  least  three  public  forums 
at  which  organizations  representing 
various  groups  identified  in  MAHRA 
may  express  views  concerning  HUD's 
proposed  disposition  of 
recommendations  from  those  groups. 
The  Department  expects  to  conduct 
these  forums  within  several  weeks  after 
publication  of  this  Interim  rule,  with 
tentative  locations  in  New  York, 
Chicago,  and  San  Francisco.  The  exact 
location  and  date,  and  an  information 
contact,  will  be  posted  on  the  Mark-to- 
Market  web  site  (see  below). 

HUD  will  make  additional 
information  on  the  Mark-to-Market 
Program  available  on  HUD's  Internet 
web  site,  currently  at  http:// 
www.hud.gov/Qia/mfh/pre/ 
premenu.html.  Among  other 
information,  HUD  will  provide  a  list  of 
addresses  of  HUD  HUBs  that  have 
jurisdiction  over  the  Program,  a  list  of 
PAEs  that  have  been  selected,  and  a  list 
of  potentially-eUgible  projects. 

MAHRA  directs  HUD  to  issue  this 
interim  rule,  which  (in  addition  to 
MAHRA)  will  serve  as  the  legal 
authority  for  the  Mark-to-Market 
Program  and  for  extension  of  expiring 
section  8  project-based  contracts  until 
OMHAR  issues  the  required  final  rule. 
HUD  will  not  process  contract  renewals 
imder  this  rule  until  October  1, 1998. 
HUD  intends  to  issue  one  or  more 
Notices  with  additional  information  on 
contract  renewal  procedures.  OMHAR 
will  develop  and  issue  a  final  rule  as 
required  by  MAHRA  as  soon  as  feasible 
after  it  has  considered  the  pubUc 
comments  to  be  submitted  regarding 
this  interim  rule.  The  Program  wall 
operate  based  on  this  interim  rule  until 
the  final  rule  takes  effect 
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n.  Content  of  Part  401 

Two  new  parts  are  added  to  title  24 
of  the  Code  of  Federal  Regulations.  Part 
401  covers  the  new  Mark-to-Market 
Program  including  renewals  of  section  8 
contracts  imder  the  Program.  Part  401 
also  covers  the  determination  of 
whether  an  eligible  project  will  be  given 
a  contract  renewal  without  a 
Restructuring  Plan.  Part  402  covers 
section  8  contract  renewals  without  a 
Restructuring  Plan  (i.e.,  outside  of  the 
Mark-to-Market  Program). 

Part  401  is  divided  into  the  following 
subparts:  ~ 

Subpart  A — General  Provisions;  Eligibility 
Subpart  B — Participating  Administrative 

Entity  (PAE)  and  Portfolio  Restructuring 

Agreement  (PRA) 
Subpart  C — Restructuring  Plan 
Subpart  D — Implementation  of  the 

Restructuring  Plan  after  Closing 
Subpart  E — Section  8  Requirements  for 

Restructured  Projects 
Subpart  F — Owner  Dispute  of  Rejection  and 

Administrative  Appeal 

Specific  sections  in  these  subparts  are 
discussed  below  under  the  section 
headings. 

Subpart  A — General  Provisions; 
Eligibility 

Section  401 . 1    What  is  the  Purpose  of 
Part  401? 

Section  401.1  explains  that  part  401 
contains  the  regulations  implementing 
the  Mark-to-Market  legislation, 
including  the  renewal  of  section  8 
assistance  for  restructured  projects.  The 
section  references  sections  511(b)  and 
512(2)  of  MAHRA  which  detail  the 
purpose  and  scope  of  the  Mark-to- 
Market  Program.  In  general,  the  Program 
is  intended  to  enhance  HUD's 
administration  and  oversight  of  projects 
with  section  8  assisted  housing  through 
delegation  of  certain  functions  to  State 
housing  finance  agencies  and  local 
housing  agencies  and  other  nonprofit 
and  for-entities  as  Participating 
Administrative  Entities  (PAEs). 
Pursuant  to  Portfolio  Restructuring 
Agreements  (PRAs),  PAEs  will  develop 
Restructiuing  Plans  for  assigned  projects 
to  ensure  continued  availability  of 
affordable  multifamily  housing  through 
reduction  of  rents,  restructuring  of 
mortgage  obligations  if  required,  needed 
rehabilitation,  and  assiuance  of 
competent  management,  with  the 
objective  of  reducing  the  long-term  costs 
to  the  Government  for  such  housing  and 
minimizing  the  adverse  effect  on  the 
FHA  insurance  funds.  The  Program 
includes  projects  with  HUD-instu^d  and 
HUD-held  mortgages,  HUD-provided 
project-based  rental  assistance  contracts 
that  expire  on  October  1, 1998  or  later, 


and  rents  that  are  above  comparable 
market  rents  (eligible  projects)  subject  to 
exceptions  described  in  §  401.100. 

Section  401.2    What  Special  Definitions 
Apply  to  This  Part? 

Section  401.2  identifies  the  statute 
(MAHRA)  which  created  the  Mark-to- 
Market  program.  It  also  identifies  the 
terms  that  are  defined  in  MAPIRA  and 
used  in  the  rule,  and  defines  the 
following  additional  terms  that  are  used 
in  the  rule:  affiliate,  applicable  Federal 
rate,  community-based  nonprofit 
organization,  comparable  market  rents, 
disabled  family,  elderly  family,  eligible 
project,  HUD,  NHA,  owner,  PAE,  PCA, 
PRA,  priority  purchaser.  Rental 
Assistance  Assessment  Plan, 
Restructured  Rent,  Restructuring  Plan, 
section  541(b)  claim,  section  8,  tenant 
organization,  and  imit  of  local 
government.  In  the  definition  of  HUD,  it 
is  explained  that  HUD  means  the 
Director  of  OMHAR  for  matters  that 
MAHRA  specifically  assigns  to 
OMHAR.  Otherwise,  HUD  means  the 
Department  of  Housing  and  Urban 
Development  generally,  acting  through 
the  Secretary  and  other  responsible 
organizations  and  officials  of  the 
Department.  FHA  mortgage  insurance 
matters  are  the  responsibility  of  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner,  who  is  also 
responsible  for  most  section  8  project- 
based  assistance.  The  Assistant 
Secretary  for  Public  and  Indian  Housing 
is  responsible  for  project-based 
moderate  rehabilitation  contracts  and 
for  tenant-based  assistance  (vouchers 
and  certificates).  HUD's  new  Real  Estate 
Assessment  Center  and  Enforcement 
Center  are  also  likely  to  have  a  role  in 
carrying  out  some  HUD  functions  imder 
the  rule.  The  rule  does  not  attempt  to 
sort  out  these  responsibilities  within 
HUD,  which  are  covered  by  internal 
delegations  of  authority. 

Section  401 .99    What  Actions  Must  an 
Owner  Take  to  Request  a  Section  6 
Contract  Renewal? 

Section  401.99  explains  three 
procedures  to  be  followed  by  owners 
who  request  renewals  of  section  8 
project-based  assistance  contracts.  If  the 
ovraer  of  an  eligible  project  requests  a 
Restructuring  Plan  the  owner  must,  at 
least  3  months  before  the  project-based 
assistance  contract  expires  (or  as  soon  as 
practicable  if  the  contract  will  expire 
less  than  3  months  after  the  effective 
date  of  this  interim  rule),  certify  to  HUD 
that,  to  the  best  of  the  owner's 
knowledge,  project  rents  exceed 
comparable  market  rents  and  neither  the 
owner  nor  any  affiliate  is  suspended  or 
debarred  (or  that  the  ovraer  proposes  a 


voluntary  sale  of  the  project).  HUD  will   - 
assign  the  project  to  a  PAE  which  will 
contact  the  owner.  The  owner  will 
submit  an  application  to  the  PAE  with 
the  information  necessary  to  enable  the 
PAE  to  begin  development  of  a 
Restructuring  Plan.  The  owner  must 
also  contact  the  mortgagee  to  determine 
the  mortgagee's  willingness  to  consider 
a  modification  of  the  first  mortgage  as 
part  of  the  Restructiulng  Plan.  Both  the 
owner  and  the  mortgagee  are  expected 
to  cooperate  with  the  PAE  in  the 
development  of  the  Plan,  as  provided  in 
§  401.402.  The  PAE  will  perform  an 
imderwriting  analysis.  After 
development  of  a  Restructuring  Plan 
and  mutual  execution  of  a  Restructuring 
Commitment,  the  PAE  will  coordinate 
the  closing  using  standard  form 
doomients  (which  will  be  made 
available  to  the  owner  for  review  at  the 
beginning  of  the  restructiulng  process.) 

If  the  owner  of  an  eligible  project  does 
not  request  a  Restructiulng  Plan,  the 
owner  must  submit  to  HUD  the 
certification  described  above  in  the 
same  time  fi-ame  with  the  following 
additional  items:  a  comparable  market 
rent  analysis  indicating  that  the  rents 
are  above  comparable  market  rents 
(using  the  approach  described  in 
§  401.410);  Uie  prior  fiscal  year's  annual 
audited  financial  statement  for  the 
project;  and  the  owner's  evaluation  of 
the  physical  condition  of  the  project 
The  request  will  be  considered  in 
accordance  with  §  401.601.  Finally, 
because  part  401  is  limited  to  projects 
eligible  for  a  Restructuring  Plan,  diis 
section  refers  the  owner  to  §  402.5  if  the 
project  is  not  eligible  for  restructuring 
but  the  owner  wants  project-based 
assistance  renewed. 

Section  401.100    Which  Projects  are 
Eligible  for  a  Restructuring  Plan  Under 
This  Part? 

Section  401.100  incorporates  the 
statutory  requirements  in  section  512(2) 
of  MAHRA  for  an  eligible  project.  The 
section  explains  that  project  rent 
exceeds  the  rent  of  comparable 
properties,  as  required  by  section 
512(2)(A),  if  the  gross  potential  rent 
revenue  (i.e.,  at  100  percent  occupancy) 
for  the  project-based  assisted  units  in 
the  project  at  current  gross  rents  exceeds 
the  gross  potential  rent  for  those  units 
(at  100  percent  occupancy)  using 
comparable  market  rents. 

Section  401.100  excludes  projects 
identified  in  section  514(h)  of  MAHRA: 
(1)  projects  with  primary  financing  or 
mortgage  insurance  from  State  or  local 
governments  or  their  agencies  or 
instrumentalities;  (2)  projects  for  the 
elderly  financed  under  the  HUD  section 
202  program  or  the  Department  of 
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Agriculture's  section  515  program;  or  (3) 
projects  with  section  8  moderate 
rehabilitation  contracts  for  single  room 
occupancy  dwellings. 

Because  of  the  express  prohibition  in 
section  514(h)(1)  of  MAHRA.  under 
current  law  the  interim  rule  does  not 
permit  a  Restructuring  Plan  for  any 
project  with  State  or  local  government 
primary  financing.  HUD  is  aware  that 
Congress  is  considering  amendment  of 
section  514(h)  to  exclude  only  those 
projects  with  State  or  local  primary 
financing  that  are  identified  in  section 
524(a)(2)(B)  of  MAHRA.  If  the  law  is  so 
amended,  the  effect  of  that  change 
would  be  automatically  reflected  in  this 
section  without  the  need  for  revision. 

Section  401.101     Which  Owners  Are 
Ineligible  for  a  Restructuring  Plan? 

Section  401.101  states  that  an  owner's 
request  for  a  Restructuring  Placi  will  not 
be  considered  if  the  ovsrner  or  an  affiliate 
is  debarred  or  suspended,  unless  a  sale 
or  transfer  is  proposed.  (Section  401.480 
discusses  project  sales  or  transfers.)  The 
owner  may  follow  the  dispute  and 
administrative  appeal  procedures  in 
subpart  F.  The  owner  may  dispute 
whether  there  is  debarment  or 
suspension,  under  procedures  set  forth 
in  §  401.645,  but  may  not  reopen  the 
question  of  whether  a  debarment  or 
suspension  was  properly  imposed.  The 
owner's  request  may  also  be  rejected 
later  as  provided  in  §  401.403. 

Subpart  B — Participating 
Administrative  Entity  (PAE)  and 
Portfolio  Restructuring  Agreement 
(PRA) 

Except  for  situations  when  HUD  will 
itself  undertake  the  functions  of  the  PAE 
for  a  project  due  to  lack  of  any  other 
qualified  PAE,  HUD  will  select  a  PAE 
and  enter  into  a  Portfolio  Restructuring 
Agreement  with  the  PAE.  The  PAE 
obtains  the  necessary  information  about 
the  project  that  will  enable  it  to  develop 
a  viable  Restructuring  Plan  for  ensuring 
that  the  goals  of  MAHRA  are  met  for  a 
project,  and  becomes  responsible  for 
ensuring  implementation  of  the  Plan 
after  HUD  approval.  The  PAE  maintains 
communications  writh  all  affected 
parties  including  the  owner,  tenants,  the 
community,  and  HUD.  The  specific  role 
of  each  PAE  will  be  detailed  in  its  PRA 
with  HUD.  HUD's  Program  Manual  will 
cont&in  detailed  guidance  on  the 
information  collection  process, 
including  the  information  needed  and 
the  respective  roles  of  the  PAE,  owner, 
mortgagee/servicer  and  others. 

Section  401 .200    Who  May  Be  a  PAE? 

Section  512(10)  of  MAHRA  permits  a 
public  agency  (including  a  State 


housing  finance  agency  or  a  local 
housing  agency),  a  nonprofit 
organization,  or  a  for-profit  entity,  to  act 
as  a  PAE.  The  PAE  may  not  have  any 
outstanding  violaticms  of  civil  rights 
laws,  determined  in  accordance  with 
criteria  in  use  by  HUD.  Section 
513(b)(7)(A)  of  MAHRA  requires  that 
any  for-profit  entity  serving  as  a  PAE  do 
so  in  partnership  with  a  public  entity, 
which  may  include  HUD.  Section 
513(b)(6)(B)  of  MAHRA  requires  the 
prior  approval  of  HUD  for  any 
delegation  or  transfer  of  responsibilities 
by  a  State  housing  finance  agency  or  a 
local  housing  agency.  Section  401.200  of 
the  rule  includes  all  of  these  provisions, 
with  the  additional  requirements  that  a 
nonprofit  PAE  also  partner  with  a 
public  purpose  entity  and  that  all 
delegations  be  approved  by  HUD  in  the 
PRA.  This  section  also  clarifies  that  a 
partnerahip  must  meet  all  legal 
requirements  for  a  partnership. 

Section  401 .201    How  Does  HUD  Select 
PAEs? 

Section  401.201  explains  that  HUD 
will  select  PAEs  in  accordance  with  the 
statutory  selection  criteria  and 
additional  selection  criteria  established 
by  HUD.  The  selection  method  will  be 
determined  by  HUD,  and  may  be 
through  a  request  for  qualifications 
(RFQ).  As  discussed  in  Part  I  of  this 
Supplementary  Information,  HUD's 
initial  selections  will  be  through  an 
RFQ. 

The  rule  gives  a  one-time  priority  to 
qualified  State  housing  finance  agencies 
and  local  housing  agencies  by  giving 
them  exclusive  consideration  for  an 
initial  period  after  HUD  has  received 
responses  to  the  initial  RFQ.  During  the 
initial  period,  HUD  will  consider  other 
entities  as  PAEs  only  to  the  extent  that 
HUD  has  been  unable  to  identify 
qualified  State  housing  finance  agencies 
or  local  housing  agencies  who  are 
interested  in  serving  as  PAEs,  or  that 
projects  have  not  been  assigned  to  a 
qualified  agency.  If  more  than  one 
qualified  agency  responding  to  the 
initial  RFQ  expresses  interest  for 
projects  in  the  same  jurisdiction,  HUD 
will  provide  the  responding  agencies  an 
opportunity  to  agree  on  an  allocation  of 
responsibility  between  themselves 
before  HUD  will  make  a  selection  in 
accordance  with  section  513(b)(2)  of 
MAHRA.  If  no  PAE  is  selected  for  a 
project  in  the  Mark-to-Market  program 
due  to  lack  of  qualified  interested 
entities.  HUD  will  itself  serve  as  PAE. 

Section  401.300    What  Is  a  PRA? 

In  accordance  with  section  513(a)(2) 
of  MAHRA,  §  401.300  describes  the  PRA 
as  an  agreement  between  HUD  and  the 


PAE  to  define  their  respective  rights  and 
responsibilities  in  connection  with 
development  and  implementation  of 
Restructuring  Plans.  The  PRA  must 
contain  the  matters  required  by  section 
513(a)(2)  of  MAHRA.  The  following 
sections  in  this  subpart  B  explain  some 
of  the  statutory  requirements  for  a  PRA 
and  other  requirements  of  HUD. 

Section  401.301    Business 
Arrangements 

Section  401.301  lists  some  oLthe  basic 
elements  regarding  business 
arrangements  under  the  PRA.  The  PRA 
must  sp>ecify:  (a)  the  responsibilities  of 
each  partner  of  the  PAE  in  carrying  out 
the  PRA;  (b)  the  resources  each  partner 
will  provide  to  accomplish  its 
responsibilities;  and  (c)  all 
compensation  to  each  partner,  direct  or 
indirect. 

Section  401.302    PRA  Administrative 
Requirements 

Section  513(a)(2)(A)  of  MAHRA 
characterizes  the  PRA  as  a  "cooperative 
agreement".  Generally,  a  cooperative 
agreement  is  used  when 

(1)  The  principal  purpose  of  the 
relationship  is  to  transfer  a  thing  of 
value  to  the  State,  local  government,  or 
other  recipient  to  carry  out  a  public 
purpose  of  support  or  stimulation 
authorized  by  a  law  of  the  United  States 
instead  of  acquiring  (by  purchase,  lease, 
or  barter)  property  or  services  for  the 
direct  benefit  or  use  of  the  United  States 
Government;  and 

(2)  Substantial  involvement  is 
expected  between  the  executive  agency 
and  the  State,  local  government,  or  other 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement. 

(31  U.S.C.  6306.)  HUD  has  concluded 
that  Congress  did  not  intend  the  PRA  to 
be  a  "cooperative  agreement"  within 
this  strict  definition  so  that  certain  legal 
provisions  that  ordinarily  apply  to  such 
cooperative  agreements  are  not  directly 
applicable  ,to  PRAs.  The  primary 
purpose  of  the  PAE  Ues  not  in  using 
public  funds  to  carry  out  the  purposes 
of  MAHRA,  but  in  enlisting  the 
resources  and  expertise  that  Congress 
felt  were  lacking  at  HUD.  At  the  same 
time,  the  PAE  is  not  a  mere  provider  of 
services  to  HUD.  It  is  performing  an 
independent,  statutorily-defined  role.  It 
appears  that  Congress  used  the  term 
"cooperative  agreement"  in  a  general 
sense  to  emphasize  that  HUD  was  not 
simply  procuring  the  services  of  a  PAE, 
nor  making  a  grant  to  a  PAE.  but  that 
HUD  should  not  otherwise  be 
constrained  by  the  ordinary 
consequences  of  designating  a  legal 
instrument  as  a  cooperative  agreement. 
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MAHRA  itself  is  very  specific  on  the 
purpose  and  contents  of  a  Portfolio 
Restructiuing  Agreement  and  the 
unique  relationship  that  it  creates.  Thus, 
HUD  has  concluded  that  it  would  be 
inappropriate  to  subject  a  PRA  to  24 
CFR  parts  84  ("Grants  and  Agreements 
with  Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-profit 
Organizations")  and  85 
("Administrative  Reqiiirements  for 
Grants  and  Cooperative  Agreements  to 
State,  Local  and  Federally-Recognized 
Indian  Tribal  Governments").  Similarly, 
the  PRA  is  not  subject  to  procurement 
contract  requirements. 

All  PAEs  are  subject  to  recordkeeping, 
and  inspection  and  audit  of  records  as 
provided  in  this  section.  Reporting 
requirements  for  the  PAE  will  be 
contained  in  the  PRA. 

Section  401.303    PRA    Indemnity 
Pmvisions  for  SHFAs  and  HAs 

Section  401.303  implements  section 
513(a)(2)(G)  of  MAHRA,  which  requires 
the  PRA  to  provide  that  HUD  indemnify 
a  PAE  against  lawsuits  and  penalties  for 
action  taken  pursuant  to  the  PRA 
(except  for  willful  misconduct  or 
negligence),  but  only  if  the  PAE  is  a 
State  housing  finance  agency  or  a  local 
housing  agency.  HUD  interprets  the 
statutory  indemnification  as  extending 
only  to  agencies  that  are  named  as  the 
PAE  in  the  PRA,  and  not  to  agencies 
that  may  have  partnered  with  another 
pubhc  or  private  entity  that  is  named  as 
the  PAE.  The  indemnification  also  does 
not  extend  to  partners  of  agencies 
named  as  PAEs,  even  if  the  partners  are 
agencies  that  would  receive 
indenonification  if  named  in  the  PRA  as 
PAE.  Section  401.303  makes  clear  that 
HUD's  obligation  to  indemnify  is 
contingent  upon  the  availability  of 
funds  that  may  legally  be  used  for  this 
purpose. 

Section  401 .304    PRA  Pmvisions  on 
PAE  Compensation 

Section  401.304  provides  that  the 
PRA  will  contain  provisions  on 
compensation  to  the  PAE  regarding  a 
base  fee  and  reimbursement  of 
expenses,  and  may  provide  for  incentive 
fees.  The  function  of  the  PAE  is  a 
unique  one  for  which  there  is  little 
experience  in  determining  appropriate 
fees  that  will  both  attract  competent 
entities  and  result  in  cost-effective 
performance.  In  the  interim  rule,  HUD 
is  deferring  setting  any  limits  on  the 
actual  amount  or  method  of  calculation 
of  the  base  fee  and  incentive  fee.  The 
RFQ  for  prospective  PAEs  asks  them  to 
provide  an  estimate  of  the  required  fee. 
As  a  result  of  reviewing  this 
information,  negotiating  the  actual  fee 


arrangements  for  initial  PAEs  and 
refining  the  precise  duties  of  PAEs  in 
the  initial  PRA  development  process, 
and  considering  the  information  and 
ideas  received  through  the  public 
comment  process  on  the  interim  rule, 
HUD  intends  to  include  in  the  final  rule 
more  specific  provisions  on  the  amoimt 
and  method  of  calculation  of  the  base 
fee  and  incentive  fee.  Fees  may  be 
different  for  the  public  body  PAEs 
selected  in  "Phase  I"  of  the  RFQ  process 
than  for  those  selected  for  "Phase  II". 

Section  401.307    Ongoing 
Responsibility  of  PAE 

Section  401.307  states  that  the  PRA 
must  provide  for  ongoing  activities 
necessary  to  implement  the 
Restructuring  Plan.  This  may  be 
accomplished  through  later 
amendments  once  the  Plan  is 
developed. 

Section  401.309    PRA  Term  and 
Termination  Provisions;  Other  Remedies 

The  PRA  will  have  a  term  of  1  year, 
to  be  renewed  for  successive  terms  of  1 
year  with  the  mutual  agreement  of  both 
parties  subsequent  to  HUD  review  of 
performance.  The  PRA  will  provide  for 
final  compensation  to  the  PAE  and 
allocation  of  existing  responsibilities  if 
the  PRA  is  not  renewed.  A  PRA  will  be 
subject  to  termination  by  HUD  at  any 
time  for  cause,  with  any  final 
compensation  for  matters  performed  by 
the  PAE  to  that  point  to  be  paid  by  HUD 
as  provided  in  the  PRA,  subject  to 
HUD's  right  of  set-off.  If  cause  for 
termination  exists,  HUD  may  order  an 
immediate  transfer  of  some  or  all  of  the 
PAE's  duties  to  another  PAE  designated 
by  HUD,  with  a  temporary  waiver  of 
termination  pending  satisfactory 
completion  of  an  orderly  transfer. 
During  the  term  of  a  PRA,  or 
notwithstanding  any  termination  of  a 
PRA,  HUD  may  seek  its  actual,  direct, 
and  consequential  damages  from  any 
PAE  failure  to  comply  with  its 
obligations  under  the  PRA.  The 
remedies  under  §  401.309  are 
ciunulative  and  in  addition  to  any  other 
remedies  or  rights  HUD  may  have  imder 
the  terms  of  the  PRA,  at  law,  or 
otherwise. 

Section  401.310    Conflicts  of  Interest 

Section  401.310  addresses  conflicts  of 
interest  for  a  PAE  and  related  persons 
included  in  the  definition  of  "restricted 
person":  a  management  official, 
controlling  party  or  other  party  under 
common  control,  or  employee,  agent  or 
contractor  of  the  PAE  performing 
services  under  the  PRA.  A  conflict  of 
interest  exists  when  a  PAE  or  restricted 
person  either  (1)  has  personal,  business. 


or  financial  interests  or  relationships 
that  would  lead  a  reasonable  and 
knowledgeable  person  to  question  the 
integrity  or  impartiality  of  those  acting 
for  the  PAE;  or  (2)  in  a  lawsuit,  is  an 
adverse  party  either  to  HUD  or  to  the 
owner  of  a  project  imder  the  PAE's  PRA. 
In  general,  HUD  will  avoid  dealing  with 
a  PAE  with  a  conflict  of  interest.  The 
conflict  may  be  eliminated  by  the  PAE, 
or  may  be  waived  by  HUD.  Waiver  will 
be  reserved  for  situations  when  HUD's 
interest  in  the  PAE's  participation 
outweighs  the  concern  that  a  reasonable 
person  may  question  the  integrity  of 
HUD's  operations. 

This  section  sets  forth  procedures  for 
addressing  conflict  of  interest  questions 
that  arise  before  and  after  selection  of  a 
PAE.  Conflicts  of  interest  after  selection 
may,  if  left  imcorrected,  lead  to 
declaration  of  default  imder  the  PRA 
and  termination,  and  other  remedies 
described  in  §  401.313. 

Section  401 .311    Standards  of  Conduct 

A  PAE  and  restricted  persons  are 
subject  to  minimiun  ethical  standards 
set  forth  in  section  401.311.  The 
standards  prohibit  matters  such  as 
solicitation  by  the  PAE  of  items  of  value 
from  a  person  with  an  interest  in  the 
performance  of  the  PAE,  improperly 
using  property  that  is  under  the  PAE's 
charge  because  of  the  PRA,  using  its 
status  as  PAE  for  the  benefit  of  a  third 
party  except  as  contemplated  by  the 
PRA,  or  making  unauthorized 
commitments  on  behalf  of  HUD.  Section 
401.311  cites  relevant  criminal 
provisions  of  the  U.S.  Code. 

Section  401.312    Confidentiality  of 
Information 

Section  401.312  requires  the  PAE  and 
restricted  persons  to  protect  avoid 
misuse  of  confidential  information. 

Section  401.313    Consequences  of  PAE 
Violations:  Finality  of  HUD  Decision 

Section  401.313  makes  clear  the 
severe  consequences  that  may  follow 
from  violation  by  a  PAE  or  restricted 
persons  of  §§401.310-.312.  As 
appropriate,  HUD  may  declare  a  PAE  in 
default  under  an  existing  PRA, 
terminate  a  PRA  imder  the  terminatdon- 
for-cause  provision  of  §  401.309(b), 
remove  a  PAE's  eligibility  for  award  of 
a  PRA  or  to  receive  projects  for 
restructiuing,  become  liable  for  damages 
to  HUD  arising  from  termination,  or 
exercise  any  other  rights  HUD  may 
have.  A  HUD  decision  is  final  with  no 
further  administrative  review  available. 
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Section  401.314    Environmental  Review 
Responsibilities 

Section  401.314  states  that  HUD  is 
legally  required  to  retain  any 
environmental  review  responsibilities 
imder  24  CFR  part  50,  and  that  any 
required  environmental  review  wiU. 
occur  before  HUD  executes  a 
Restructuring  Commitment  (see 
§401.405).  Without  delegating  any 
decision-making  authority  to  the  PAE, 
HUD  may  include  in  the  PRA  a 
provision  providing  for  PAE  completion 
of  forms/or  and  checklists  to  assist  HUD 
in  complying  with  its  requirements 
under  environmental  regulations. 

Subpart  C — Restructuring  Plan 

Section  401 .400    Required  Elements  of 
a  Restructuring  Plan 

Section  401.400  provides  overall 
guidance  on  what  a  Restructiuing  Plan 
must  contain.  A  Restructuring  Plan  is 
required  for  each  project  undergoing 
restructuring  under  the  Mark-to-Market 
Program.  The  PAE  develops  the  Plan. 
Subpart  C  provides  detailed  guidance 
for  major  elements  of  a  Restructuring 
Plan  in  addition  to  those  specifically 
mentioned  in  MAHRA. 

Section  401.401    Consolidated  Plans 

Section  401.401  describes  the 
circumstances  under  which  HUD  may 
consider  a  Consolidated  Restructuring 
Plan  for  multiple  projects. 

Section  401.402    Cooperation  with 
Owner  and  Qualified  Mortgagee  in 
Restructuring  Plan  Development 

Section  401.402  provides  guidance  for 
implementation  of  the  requirement  in 
section  514(a)(2)  of  MAHRA  for  PAE 
cooperation  with  the  project  owner  and 
qualified  mortgagee  in  development  of 
the  Restructuring  Plan.  The  owner  is 
expected  to  submit  a  proposal  to  the 
PAE  with  the  basic  elements  of  a 
restructuring  that  the  owner  finds 
acceptable.  The  owner  must  actively 
work  with  the  PAE  and  other  necessary 
third  parties  to  develop  that 
restructuring,  if  acceptable  to  the  PAE, 
or  a  modified  or  substitute  restructuring 
proposed  by  the  PAE.  If  the  owner  fails 
to  cooperate  to  the  satisfaction  of  the 
PAE,  and  HUD  agrees,  the  PAE  will 
refuse  to  continue  with  development  of 
a  Restructuring  Plan.  The  PAE  will 
ensure  that  the  owner  contacts  the 
qualified  mortgagee  to  obtain  project 
history  and  to  explore  modification  of 
the  existing  mortgage  if  feasible.  If  the 
qualified  mortgagee  does  not  cooperate 
Ui  modifying  the  mortgage,  the  PAE  and 
the  owner  may  continue  to  develop  a 
Plan  to  restructure  the  loan  using 
alternative  financing. 


Section  401 .403    Rejection  of  a  Request 
for  a  Restructuring  Plan  Because  of 
Actions  or  Omissions  of  the  Owner  or 
Affiliate  or  Project  Condition 

Section  401.403  implements  part  of 
section  516(a)  of  MAHRA.  (Section 
516(a)  is  also  implemented  by 
§§401.101  and  402.7.)  Under  §401.403, 
the  PAE  is  responsible  for  a  further 
more  complete  and  ongoing  assessment 
of  owner  and  project  eligibility  while  a 
Restructuring  Plan  is  developed.  The 
PAE  must  advise  HUD,  and  may  elect 
not  to  continue  with  consideration  of 
the  Restructuring  Plan  or  the  closing  on 
the  Plan  (see  §  401.407),  if  at  any  time 
any  of  the  following  conditions  exist:  (1) 
the  owner  or  an  affiliate  is  debarred  or 
suspended;  (2)  the  owner  or  an  affiliate 
has  engaged  in  material  adverse 
financial  or  managerial  actions  or 
omissions  as  described  in  section  516(a) 
of  MAHRA,  which  may  include  actions 
that  have  resulted  in  imposition  of  a 
Limited  Denial  of  Participation  (LDP)  or 
a  proposed  debarment  under  24  CFR 
part  25,  or  outstanding  violations  of 
civil  rights  laws;  or  (3)  the  project  does 
not  meet  the  housing  quality  standards 
in  §  401.453.  HUD  may  reject  an  owner's 
request  for  a  Restructuring  Plan  for  any 
of  these  reasons. 

An  ineligible  owner  may  agree  to 
development  of  a  Restructuring  Plan 
involving  sale  or  transfer  of  the  project. 
In  subpart  F,  the  rule  provides  a 
procedure  for  owner  dispute  and 
administrative  review  of  rejection  under 
this  section. 

Section  401.404    Proposed 
Restructuring  Commitment 

Section  401.404  requires  the  PAE  to 
submit  a  completed  Restructuring  Plan 
and  proposed  Restructuring 
Commitment  to  HUD  for  its  review  and 
approval  before  delivering  it  to  the 
project  owner.  The  proposed 
Commitment  will  incorporate  the 
Restructuring  Plan  and  include  standard 
terms  and  the  following  project-specific 
information:  (1)  the  lender,  loan 
amount,  interest  rate  and  term  of 
mortgages  or  any  unseciued  financing 
for  the  restructuring  and  rehabilitation, 
and  any  credit  enhancement;  (2)  amount 
of  any  payment  of  a  section  541(b)  claim 
by  HUD;  (3)  type  of  section  8  assistance 
and  the  restructured  section  8  rents;  (4) 
any  required  rehabilitation  and  the 
source  of  the  ovmer  contribution,  and 
escrow  arrangements;  (5)  the  use  of 
project  accounts  for  other  than 
rehabilitation;  (6)  terms  of  any  sale  or 
transfer  of  the  project;  (7)  a  sdiedule  of 
sources  and  uses  of  funds  and  project 
account  balances;  and  (8)  other 


conditions  to  the  commitment  required 
by  HUD. 

Section  401.405    Restructuring 
Commitment  Review  and  Approval  by 
HUD 

Section  401.405  provides  for  HUD  to 
approve  the  Plan  as  submitted,  require 
changes  as  a  condition  for  approval,  or 
reject  the  Plan.  HUD  will  inform  the 
PAE  of  the  reasons  for  rejection.  The 
subpart  F  dispute  and  appeal  procedure 
will  apply.  At  a  minimum,  HUD  review 
will  address  any  provisions  of  the  Plan 
and  the  proposed  Restructuring 
Commitment  involving  the  disposition 
of  accounts  of  the  Treasury  of  the 
United  States,  in  according  with  various 
provisions  of  MAHRA  that  make  clear 
that  HUD  retains  control  of  such 
accounts.  HUD  review  may  be  either 
technical  or  administrative  depending 
on  amount  of  payment  of  claim, 
rehabilitation  cost  and  any  other 
pertinent  provisions  of  the  PRA. 

Section  401.406    Execution  of 
Restructuring  Commitment 

The  PAE  will  deliver  to  the  owner  for 
execution  a  proposed  Restructuring 
Commitment  as  the  final  element  of  a 
HUD-approved  Restructuring  Plan.  If 
the  owner  executes  the  HUD-approved 
Restructuring  Commitment,  the  PAE 
will  prepare  for  closing  under  §  401.407. 
An  owner  that  does  not  execute  a 
Restructuring  Commitment  has  10  days 
to  appeal  the  terms  of  the  Restructuring 
Commitment  and  seek  a  modification 
under  subpart  F. 

Section  401 .407    Closing  Conducted  by 
PAE 

Section  401.407  provides  that  the  PAE 
must  arrange  for  the  closing  after  the 
owner  has  executed  the  Restructuring 
Commitment.  All  necessary  legal 
documents  will  be  executed  at  the 
closing,  using  standard  legal 
instruments  acceptable  to  HUD  with 
modifications  only  as  necessary  to 
comply  with  applicable  State  or  local 
law  or  as  approved  by  HUD.  If  the 
project  will  continue  to  have  a  mortgage 
insured  or  held  by  HUD,  the  regulatory 
agreement  between  HUD  and  the  owner 
will  be  retained  and  any  necessary 
amendments  to  reflect  the  Restructuring 
Plan  will  be  executed  at  closing.  HUD's 
Program  Manual  will  provide  detailed 
guidance  on  how  a  closing  should  be 
conducted  and  how  closing  documents 
should  be  distributed. 

Section  401 .408    Affordability  and  Use 
Restrictions  Required 

Section  401.408  implements  section 
514(e)(6)  of  MAHRA,  which  requires  the 
Restructuring  Plan  to  provide  for 
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affordabillty  and  use  restrictions  on  the 
project,  for  a  term  of  at  least  30  years, 
consistent  with  the  long-term  physical 
and  financial  viability  and  character  of 
the  project  as  affordable  housing.  These 
affordability  restrictions  will  be 
reflected  in  recorded  covenants  (a  Use 
Agreement)  nmning  with  the  land.  The 
PAE  has  the  discretion  to  require 
restrictions  for  a  longer,  but  not  a 
shorter,  period.  The  project  must 
continue  to  be  used  for  residential  use 
with  no  reduction  in  the  number  of 
residential  units  without  HUD  approval. 

During  a  period  when  at  least  20 
percent  of  the  units  in  a  project  receive 
project-based  assistance,  the 
affordabihty  restrictions  appUcable  to 
such  assistance  will  apply.  When  the 
Restructuring  Plan  provides  for 
continuation  of  project-based  assistance, 
section  515  of  MAHRA  requires  HUD 
(directly  or  through  a  PAE)  to  offer  to 
renew  or  extend  expiring  contracts, 
subject  to  availability  of  appropriated 
funds.  The  owner  is  required  to  accept 
the  offers. 

At  any  time  when  fewer  than  20 
percent  of  the  units  in  a  project  receive 
project-based  assistance,  the  Use 
Agreement  will  require  conformance  to 
the  rent  and  the  tenant  income  profile 
used  in  the  Low  Income  Housing  Tax 
Credit  Program  (LIHTC)  for  any  project 
that  is  restructured  (i.e.,  either  rents  set 
for  20  percent  of  the  imits  at  30  percent 
of  50  percent  of  median  income  or  for 
40  percent  of  the  xmits  at  30  percent  of 
60  percent  of  median  income.)  Where 
the  LIHTC  rent  and  income  profile  is 
more  restrictive  than  the  market  rents  at 
the  time  of  restructuring,  the 
underwriting  analysis  will  take  this  into 
accoimt.  The  type  and  size  of  units  that 
satisfy  the  affordability  requirements 
must  be  comparable  to  the  entire 
project. 

The  Use  Agreement  will  specify 
which  interested  parties  in  addition  to 
HUD  and  the  PAE  will  have  rights  of 
enforcement;  they  may  include  tenants, 
tenant  organizations,  and  affected  imits 
of  local  government,  but  HUD  will 
retain  the  right  to  approve  amendments 
to  the  Use  Agreement  without  requiring 
the  consent  of  the  other  parties  with 
enforcement  rights.  The  Use  Agreement 
will  contain  appropriate  financial  and 
other  reporting  requirements  for  the 
owner,  as  determined  by  HUD,  to  ensiu-e 
that  HUD  and  the  PAE  have  adequate 
information  to  enforce  compUance  with 
the  Agreement^ 

Section  401 .41 0    Standards  for 
Determining  Comparable  Market  Rents 

Section  401.410  provides  guidance  to 
the  PAE  for  determining  comparable 
market  rents.  An  owner  should  also 


follow  this  guidance  when  making  a 
preliminary  determination  of  eligibiUty 
under  §§  401.99(a)(1)  and  402.6(b).  The 
PAE  uses  comparable  market  rents  both 
for  purposes  of  confirming  the  eligibiUty 
of  the  project  (because  it  cannot  develop 
a  Restructiiring  Plan  for  a  project  at  or 
below  comparable  market  rents)  and  for 
purposes  of  determining  the  initial  rents 
under  a  section  8  contract  renewal  when 
rents  must  be  reduced  to  comparable 
market  rents.  The  determination  of 
whether  rents  in  a  project  are 
comparable  to  market  rents  considers 
only  the  rents  for  units  in  the  project 
that  receive  project-based  assistance. 

Comparable  market  rents  are  defined 
(based  on  the  definition  of  "comparable 
properties"  in  section  512(1)  of 
MAHRA)  as  the  rents  charged  for 
similar  multifamily  projects  in  the  same 
market  area,  where  practicable,  that  (1) 
are  not  receiving  project-based 
assistance  (for  this  purpose  only,  the 
term  includes  section  202/811  projects 
for  the  elderly  and  persons  with 
disabilities  in  addition  to  the  statutory 
definition)  and  (2)  are  determined  by 
the  PAE  to  be  similar  to  the  project  as 
to  neighborhood  (including  risk  of 
crime),  type  of  location,  access,  street 
appeal,  age,  property  and  imit 
amenities,  utilities,  and  other 
characteristics  including  rent  control 
and  others  considered  relevant  by  the 
PAE  (e.g.,  the  impact  of  affordability 
restrictions  which  could  constrain  a 
project's  net  operating  income.)  If  a 
project  used  as  a  comparable  needs 
rehabilitation  to  meet  the  non-lux\uy 
standard  that  a  Mark-to-Market  project 
must  meet  after  rehabilitation  (see 
§401.452),  appropriate  adjustments 
should  be  made.  The  PAE  must  define 
the  market  broadly  enough  to  include  a 
reasonable  number  of  projects  (at  least 
three)  that  have  a  high  degree  of 
similarity  using  the  factors  identified  in 
the  rule.  If  necessary,  the  PAE  shoiUd 
use  non-comparable  housing  stock  in 
the  market,  with  appropriate 
adjustments,  if  necessary  to  identify  an 
adequate  niunber  of  comparable 
properties.  If  this  is  inadequate, 
comparable  properties  outside  the 
market  with  appropriate  adjustments 
may  be  considered.  The  PAE  should  set 
comparable  market  rent  at  90  percent  of 
section  8  Fair  Market  Rents  only  as  a 
last  resort  if  no  meaningful  comparison 
of  projects  is  possible  following  the 
guidance  in  this  section. 

Section  401.411    Guidelines  for 
Determining  Exception  Rents 

Section  401.411  applies  to  cases 
where  section  514(g)(2)  of  MAHRA 
permits  the  use  of  "exception  rents" 
instead  of  comparable  market  rents. 


Exception  rents  may  be  used  in  the 
Restructuring  Plan  only  if  the  PAE  has 
determined  &at  the  housing  needs  of 
the  tenants  and  the  community  cannot 
be  adequately  addressed  through  a 
Restructiuing  Plan  that  provides  for 
comparable  market  rents,  and  if 
comparable  market  rents  would  provide 
an  income  inadequate  to  operate  the 
project  (negative  Net  Operating  Income 
or  NOI  projects). 

Exception  rents  are  those  that  exceed 
rent  levels  at  comparable  market  rents 
but  that  do  not  exceed  120  percent  of 
the  fair  market  rent  for  the  market  area. 
For  up  to  five  percent  of  the  imits  with 
contracts  expiring  in  the  fiscal  year, 
HUD  may  waive  the  120  percent 
requirement  on  a  project-by-project 
basis  upon  on  a  PAE  documented 
determination  of  special  need.  The 
PAE's  determination  of  special  need 
must  address  why  the  housing  needs  of 
the  tenants  and  the  community  could 
not  be  adequately  addressed  through 
implementation  of  the  comparable 
market  rent  limitation  typical  of  projects 
imdergoing  a  Restructuring  Plan. 

The  PAE  may  approve  exception  rents 
only  for  negative  NOI  projects,  which 
could  not  support  all  operating 
expenses  if  rents  were  based  on  the 
comparable  market  rent.  In  order  to 
receive  exception  rents,  these  negative 
NOI  projects  must  be  determined  by  the 
PAE  to  be  positive  social  assets  in  the 
commimity  whose  operating  expense 
levels  and  lack  of  debt  service  capacity 
are  not  a  function  of  bad  management. 
They  should  be  unique,  appropriately 
situated,  and  affordable  housing,  with 
no  other  comparable  housing 
alternatives  available  in  the  submarket. 
If  they  were  not  restructvued  at 
exception  rents,  the  outcome  would  be 
displacement  of  those  who  would 
experience  difficulty  in  finding 
comparable  housing,  such  as  the 
elderly,  persons  with  disabilities  and 
large  families. 

When  exception  rents  are  used,  the 
rent  is  a  budget-based  rent  based  on  the 
factors  Usted  in  section  514(g)(3)  which 
include  debt  service  (allowed  only  on 
the  second  mortgage  imder  §401.461  or 
to  support  a  rehabilitation  loan  included 
in  the  Restructiuing  Plan),  project 
operating  expenses,  a  PAE-determined 
allowance  for  losses  due  to  vacancies 
and  uncollected  rents,  a  PAE- 
determined  allowance  for  a  reasonable 
rate  of  return  to  the  owner  (which  may 
be  established  to  provide  incentive  for 
ovraers  who  meet  the  housing  quality 
standards  in  §401.453  and  the  property 
management  standards  in  §  401.484), 
contributions  to  adequate  reserves,  and 
other  necessary  project  operating 
expenses  as  determined  by  the  PAE. 
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For  each  fiscal  year,  HUD  approval  of 
exception  rents  is  limited  to  20  percent 
of  the  units  with  contracts  expiring  in 
the  fiscal  year  unless  HUD  grants  a 
waiver  based  on  a  PAE  documentation 
of  special  need. 

Section  401.412    Adjustment  of  Rents 
With  Operating  Cost  Adjustment  Factor 
(OCAF) 

Section  401.412  explains  the 
adjustment  of  rents  for  contract 
renewals  under  a  Restructuring  Plan 
using  an  operating  cost  adjustment 
factor  (OCAF)  as  required  by  section 
514(e)(2)  of  MAHRA.  The  OCAF  will  be 
derived  fi'om  an  analysis  of  the  change 
in  operating  expenses  in  various 
geographic  areas,  and  will  be  pubUshed 
by  HUD  annually.  An  OCAF  may  be 
positive  or  negative.  The  OCAF 
methodology  for  determining  adjusted 
rent  levels  is  also  appUed  to  calculation 
of  rent  levels  outsida  of  Restructuring 
Plans  imder  §§  402.4  and  402.5  except 
when  HUD  determines  to  apply  budget- 
based  adjustments  as  permitted  by  those 
sections.  Under  §401.412,  adjusted  rent 
levels  are  calculated  by  multiplying  an 
adjusted  base  rent  level  for  the  project 
by  the  OCAF.  The  adjusted  base  rent 
level  is  the  difference  between  the 
current  aggregate  project  rents  and  the 
debt  service. 

For  the  section  8  moderate 
rehabilitation  program  (other  than  for 
single  room  occupancy  dwellings  under 
section  441  of  the  Stewart  B.  McKiimey 
Homeless  Assistance  Act),  rents  for 
contracts  renewed  under  §  402.5  will  be 
adjusted  by  applying  an  OCAF  to  the 
base  rent,  minus  any  costs  associated 
with  debt  service  for  the  cost  of  projjerty 
acquisition.  The  OCAF  will  be  applied 
to  rents  for  each  unit  size  assisted  under 
the  renewal  contracts. 

Section  401 .420    When  Must  the 
Restructuring  Plan  Require  Project- 
based  Assistance? 

Section  401.420  implements  section 
515(c)(1)  of  MAHRA,  which  provides 
for  mandatory  renewal  of  project-based 
assistance  in  a  Restructuring  Plan  for 
projects  in  tight  rental  markets,  projects 
occupied  predominantly  (at  least  50% 
of  units)  by  elderly  or  disabled  families, 
and  cooperative  housing  projects.  The 
rule  provides  that  a  tight  rental  market 
exists  when  the  PAE  determines  that  the 
market-wide  vacancy  rate  is  at  or  below 
6  percent. 

Sction  401.421    Rental  Assistance 
Assessment  Plan 

Consistent  with  section  515(c)(2)  of 
MAHRA.  §  401.421  requires  the  PAE  to 
develop  (after  consultation  with  the 
owner)  a  Rental  Assistance  Assessment 
Plan  for  any  project  not  covered  by 


§  401.420  to  determine  whether 
assist£mce  should  be  renewed  for  a 
project  as  project-based  assistance  or 
whether  some  or  all  of  the  assisted  units 
should  be  converted  to  tenant-based 
assistance.  Section  515(c)(2)(B)  requires 
an  assessment  of  the  impact  of 
converting  to  tenant-based  assistance 
and  the  impact  of  extending  project- 
based  assistance  on  eight  specific  areas 
described  in  section  515(c)(2)(B).  The 
PAE  must  consider  the  cost  of  providing 
assistance,  comparing  the  applicable 
payment  standard  for  tenant-based 
assistance  to  the  project's  adjusted  rent 
levels  determined  under  §  401.410  or 
§401.411.  In  addition,  the  PAE  must 
consider  the  other  matters  listed  in 
section  515(c)(2)(B)  of  MAHRA  to  be 
assessed  as  part  of  the  Plan,  and  the 
appUcable  ConsoUdated  Plan  developed 
under  part  91  of  this  title.  In  addition  to 
these  statutory  considerations,  §  401.421 
requires  a  PAE  to  consider  the  local 
ConsoUdated  Plan  under  24  CFR  part 
91.  The  PAE  may  aUow  up  to  5  years  for 
a  conversion  to  tenant-based  assistance 
if  needed  for  the  financial  viabiUty  of 
the  project.  In  accordance  with  section 
515(c)(2)(C)  of  MAHRA,  the  PAE  must 
report  at  least  semi-annually  to  HUD  on 
projects  for  which  the  Restructuring 
Plan  either:  (1)  provides  for  renewal  of 
project-based  assistance  even  though 
tenants  generally  supported  tenant- 
based  assistance;  or  (2)  provides  for 
renewal  with  tenant-based  assistance. 

Section  401 .450    Owner  Evaluation  of 
Physical  Condition 

The  Restructuring  Plan  must  provide 
for  rehabilitation  of  the  project 
necessary  to  achieve  the  property 
standards  set  forth  in  §  401.452.  The 
first  step  in  developing  this  part  of  the 
Plan  is  an  evaluation  by  the  owner  of 
the  physical  condition  and 
rehabiUtation  needs  of  the  project, 
which  is  provided  to  the  PAE  as  part  of 
the  PAE's  initial  data  collection  for  the 
project.  The  evaluation  must  contain  the 
foUowing  information: 

(1)  AU  work  items  needed  to  bring  the 
project  to  the  property  standard  in 
§401.452,  including  deferred 
maintenance  and  any  needed  repairs 
including  work  items  likely  to  faie 
needed  in  the  next  12  months; 

(2)  The  capital  repair  or  replacement 
items  that  will  be  necessary  to  maintain 
the  long-term  physical  integrity  of  the 
property; 

(3)  Plans  for  funding  rehabiUtation 
needs  under  the  Restructuring  Plan, 
including  the  soiuY»  of  required  non- 
project  funds  to  be  contributed  by  the 
owner;  and 

(4)  An  estimate  of  the  initial  deposit, 
if  any,  and  the  estimated  monthly 


deposit  to  the  reserve  for  replacement 
account  for  the  next  20  years. 

Section  401 .451    PAE  Physical 
Condition  Analysis  (PCA) 

Under  §  401.451,  the  PAE  is 
responsible  for  an  independent 
evaluation  of  the  rehabiUtation  needs  (a 
Physical  Condition  Analysis,  or  PCA)  of 
the  project,  and  for  reviewing  and 
certifying  to  the  accuracy  of  the  owner's 
evaluation  (which  may  be  modified  to 
address  deficiencies  identified  by  the 
PAE.)  Both  the  project's  immediate 
physical  condition  and  rehabilitation 
needs,  and  its  long  term  maintenance 
and  replacement  needs,  must  be 
evaluated  and  addressed  in  the  PAE's 
review.  The  owner  must  immediately 
complete  any  work  items  needed  to 
address  physical  needs  that  are 
immediate  threats  to  health  or  safety.  If 
this  is  not  done,  the  PAE  must  evaluate 
the  project's  35  eligibility  for  a 
Restructuring  Plan  under  §  401.403. 
which  permits  rejection  of  certain 
projects  in  poor  condition.  The  rule 
allows  rejection  of  the  request  for  a 
Restructuring  Plan  if  the  PAE  cannot 
certify  the  owner's  evaluation.  Based  on 
the  completed  PCA,  the  PAE  also  must 
consider  rejecting  a  request  for  a 
Restructuring  Plan  even  if  there  are  no 
remaining  immediate  health  and  safety, 
threats,  if  the  PAE  cannot  determine 
that  proceeding  with  a  Restructuring 
Plan  with  necessary  rehabiUtation  is 
more  cost-effective  in  terms  of  Federal 
resources  than  rejecting  the  Request  for 
a  Restructuring  Plan  under 
§  401.403(b)(3)  and  providing  tenant- 
based  assistance  for  displaced  tenants 
under  §  401.602.  HUD  will  provide 
guidance  to  PAEs  for  making  the  cost- 
effectiveness  determination.  The  PAE 
must  also  advise  HUD  of  the  impact  on 
-  tenants  and  the  community  of  not 
proceeding  with  the  Restructuring  Plan... 
Rejections  under  this  section  may  be 
disputed  and  appealed  under  subpart  F. 

Section  401.452    Property  Standards 
for  Rehabilitation 

The  standard  for  rehabiUtation  is  a 
non-luxury  standard  adequate  for  the 
rental  market  intended  at  the  original 
approval  of  the  project-based  assistance. 
ITie  physical  needs  identified  should  be 
those  necessary  for  the  project  to  retain 
its  original  market  position  as  an 
affordable  project  in  decent,  safe  and 
sanitary  condition  (recognizing  any 
evolution  of  standards  appropriate  for 
such  a  project).  The  rehabiUtation 
should  indude  those  improvements  the 
project  requires  to  rent  at  aU  in  the  non- 
subsidized  market,  resulting  in  a 
marketable  project  that  competes  on 
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rent  rather  than  on  amenities. 
Rehabilitation  must  be  in  accordance 
with  24  CFR  part  8,  which  contains 
requirements  for  accessibility  to  persons 
with  disabilities,  to  the  extent 
applicable.  Where  a  range  of  options 
exists,  the  least  costly  options  for 
rehabihtation  should  be  chosen  within 
that  range,  when  both  capital  and 
operating  costs  are  taken  into 
consideration. 

Section  401.453    Housing  Quality 
Standards 

Section  401.453  requires  the  owner  to 
maintain  the  project  in  a  decent  safe  and 
sanitary  condition  based  on  the  housing 
quality  standards  identified  in 
§  401.453.  These  standards  apply  as 
long  as  the  Use  Agreement  imder 
§  401.408  is  in  effect.  Whenever  the  ' 
project  is  receiving  project-based 
assistance,  the  applicable  standards  will 
be  the  physical  condition  standards  for 
HUD  housing  under  24  CFR  5.703, 
published  on  September  1, 1998  (63  FR 
46566).  Otherwise,  local  codes  will 
serve  as  the  standards  as  long  as  local 
codes  are  as  strict  as  HUD  standards  and 
do  not  severely  restrict  housing  choice 
in  the  view  of  the  PAE.  In  addition,  any 
unit  in  which  the  tenant  receives  tenant- 
based  assistance  must  comply  with  the 
housing  quality  standards  of  the  section 
8  tenant-based  programs  (24  CFR 
982.401).  Section  401.453  also  requires 
the  Restructxuing  Plan  to  provide  for 
necessary  replacement  reserves. 

Section  401.460    Modification  or  _ 
Refinancing  of  First  Mortgage 

Section  401.460  explains  the 
standards  for  restructuring  with  a 
modified  or  refinanced  first  mortgage. 
This  section  provides  for  a  variety  of 
approaches  to  restructuring,  which  may 
include  modification  of  the  insured 
mortgage  or  refinancing  with  or  without 
FHA  insurance  or  other  credit 
enhancement.  The  first  mortgage  will  be 
a  fully  amortizing,  level  payment 
mortgage  wdth  a  principal  amount 
sustainable  at  rent  levels  that  do  not 
exceed  the  lower  of  section  8  rents 
allowed  under  the  Mark-to-Market 
Program  or  rents  permitted  under  the 
Use  Agreement  ujider  §401.408.  Interest 
rates  and  other  terms  must  be 
competitive  in  the  market. 

As  part  of  sizing  the  first  mortgage, 
the  PAE  should  take  into  account  any 
need  for  financing  needed 
rehabihtation.  The  determination  of  the 
modified  or  refinanced  first  mortgage 
amount  and  the  claim  payment  amount 
are  directly  related,  and  the  claim 
payment  under  §401.471  may  be 
increased,  in  order  to  make  proceeds 
from  a  refinanced  first  mortgage 


available  for  rehabilitation.  A  similar 
adjustment  in  the  first  mortgage  amount 
is  permitted  in  the  case  of  HUD-held 
mortgage  debt  although  no  claim 
payment  is  involved. 

In  the  Program  Manual,  HUD  will 
provide  detailed  guidance  for  PAE 
imderwriting  of  the  first  and  second 
mortgage.  The  PAE  will  be  fully 
responsible  for  the  second  mortgage 
underwriting,  while  underwriting  the 
first  mortgage  will  also  require  the 
involvement  of  the  mortgagee  (and 
HUD,  if  refinancing  involves  FHA 
mortgage  insurance  or  risk-sharing.)  Due 
to  the  significant  potential  for  conflicts 
of  interest  if  the  PAE  provides  the  first 
mortgage  financing,  HUD  will  apply  an 
exceptionally  high  level  of  review 
whenever  this  is  proposed  as  part  of  the 
Restructuring  Plan. 

The  monthly  payment  for  the  first 
mortgage  imder  the  Mark-to-Market 
Program  will  not  exceed  the  current  first 
mortgage  payment.  Interest  rates  and 
other  terms  must  be  competitive.  Fees 
and  costs  above  normal  processing  fees 
for  a  modification  and  refinancing  will 
be  paid  by  the  owner  from  non-project 
funds  and  will  not  be  financed  through 
the  first  mortgage. 

Credit  enhancement  for  the 
refinanced  mortgage  may  be  provided 
for  in  the  Restructuring  Plan  but  is  not 
required.  If  FHA  continues  to  provide 
credit  enhancement  through  mortgage 
insurance,  any  new  insurance  for  a 
refinanced  first  mortgage  will  be 
provided  under  the  usual  FHA  legal 
requirements  but  insurance  for  the 
refinanced  mortgage  will  be 
docimiented  through  amendment  of  the 
existing  insurance  contract  imder 
section  517(b)(3)  of  MAHRA  rather  than 
through  a  new  insurance  contract.  FHA 
will  issue  the  commitment  and  endorse 
the  mortgage  for  insurance,  but  may 
adapt  its  procedures  to  make 
appropriate  use  of  the  PAE. 

If  FHA  credit  enhancement  for  a 
refinanced  first  mortgage  is  provided 
through  risk-sharing  under  24  CFR  part 
266,  the  usual  legal  requirements  under 
part  266  will  apply  but  the  PAE  will 
need  special  HUD  approval  if  it  seeks  to 
engage  in  risk-sharing  for  the  project, 
and  the  conflict  of  interest  provisions  in 
§  401.700  will  apply.  This  will  involve, 
for  example,  more  detailed  HUD 
involvement  in  underwriting  than 
would  otherwise  be  apphcable  imder 
part  266. 

Credit  enhancement  may  also  be 
provided  by  a  non-FHA  party.  The  rule 
recognizes  that  there  may  be  a  conflict 
between  the  credit  enhancer's  usual 
requirements  and  the  requirements  of 
the  interim  rule.  Although  all  non- 
statutory provisions  in  the  interim  rule 


are  subject  to  waiver  under  24  CFR 
5.110,  the  interim  rule  advises  that  HUD 
will  consider  waiver  to  accommodate  a 
provider  of  credit  enhancement  only  if 
the  waiver  will  not  materially  impair 
achievement  of  the  purposes  of  MAHRA 
and  if  the  waiver  is  essential  to  meet  the 
legitimate  business  or  legal 
requirements  of  the  provider  of  credit 
enhancement. 

Some  projects  eligible  for  the  Mark-to- 
Market  Program  are  subject  to  more  than 
one  FHA-insured  loan.  A  common 
combination  is  a  section  236  first 
mortgage  (often  quite  small)  and  a 
section  241(f)  second  mortgage.  The 
feasibility  of  a  Restructuring  Plan  for 
these  projects  will  depend  heavily  on 
how  the  Plan  deals  vnth  the  junior 
insured  mortgage.  MAHRA  does  not 
deal  expressly  with  this  situation,  but 
HUD  has  concluded  that  MAHRA 
permits  restructuring  of  both  insured 
mortgages.  A  section  541(b)  claim  might 
also  be  paid  in  connection  with  the 
existing  insured  second  mortgage  if 
needed,  because  section  517(b)(1)  does 
not  limit  the  payment  of  claim  to  a 
single  insured  mortgage.  The  modified 
or  refinanced  first  mortgage  required  by 
§  401.460  would  secure  the  debt  that 
remained  owing  on  the  existing  insured 
mortgages  after  payment  of  claims. 
Section  517(a)(1)(B)  of  MAHRA  requires 
a  second  mortgage  under  a 
Restructuring  Plan  (discussed  under 
§401.461)  in  an  amount  that  does  not 
exceed  the  difference  between  the  first 
mortgage  under  §  401.460  and  the 
indebtedness  under  the  existing  insured 
debt.  The  result  could  be  the 
replacement  of  both  of  the  existing 
insured  first  and  second  mortgages  with 
both  a  first  mortgage  with  payments 
sustainable  through  the  rents  allowed  by 
the  Restructuring  Plan  and  a  second 
mortgage  with  deferred  payments,  with 
the  sum  of  the  two  mortgage  amounts 
not  exceeding  the  sum  of  all  insured 
mortgage  amounts  before  restructuring. 

There  may  be  projects  with  multiple 
insured  mortgages  that  can  be 
successfully  restructured  without  the 
need  for  full  payment  of  claim  on  the 
existing  insured  first  mortgage.  In  that 
case,  the  existing  insured  second 
mortgage  could  be  left  unchanged, 
modified,  or  refinanced,  if  subordinated 
to  the  new  second  mortgage  required  by 
MAHRA  (see  discussion  under  the  next 
section.) 

Section  401.461    HUD-Held  Second 
Mortgage 

Section  401.461  provides  standards 
for  the  new  second  mortgage  that  must 
be  given  to  HUD  whenever  the  insured 
or  HUD-held  mortgage  debt  is  written 
down  through  payment  of  a  claim.  The 
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new  second  mortgage  is  limited  to  an 
amount  that  the  PAE  reasonably  expects 
to  be  repaid  by  the  owner  based  on 
objective  criteria  such  as  the  amount  of 
anticipated  net  cash  flow,  trending 
assumptions,  amortization  provisions, 
and  expected  residual  value  of  the 
project.  It  will  bear  simple  interest  of  at 
least  1  percent  but  no  more  than  the 
applicable  Federal  rate  determined  by 
the  Department  of  the  Treasury.  The 
term  will  be  concomitant  with  the  term 
of  the  first  mortgage  under  §  401.460  or, 
if  there  is  none,  the  term  vtrill  be  set  by 
HUD.  The  mortgage  will  become  due 
and  payable  earlier  in  accordance  with 
§  401.461(b)(3)  if  the  first  mortgage  is 
terminated  or  paid  in  full  (unless  HUD 
provides  otherwise  in  the  case  on  a 
nominal  first  mortgage  amount),  if  the 
mortgage  is  assumed  by  a  purchaser  of 
the  project  in  violation  of  HUD 
guidelines,  or  if  the  owner  fails  to  cure 
a  statutory  violation  or  a  violation  of  a 
HUD  requirement.  Acceleration  by  HUD 
may  be  appealed  under  subpart  F. 

At  least  75  percent  of  the  project's  net 
cash  flow  after  pajrment  of  first 
mortgage  debt  service  and  operating 
expenses  must  be  used  to  pay  principal 
and  interest  on  the  second  mortgage. 
The  Restructuring  Plan  may  provide  for 
up  to  25  percent  of  net  cash  flow  to  be 
paid  to  an  owner  who  meets  certain 
property  management  and  housing 
quality  standards. 

HUD  will  consider  modification  or 
forgiveness  of  the  second  mortgage 
under  the  authority  of  section  517(a)(5) 
of  MAHRA  only  if  (1)  the  project  has 
been  sold  or  transferred  to  a  priority 
purchaser  under  §  401.480,  and  (2)  HUD 
determines  that  modification  or 
forgiveness  is  necessary  for 
recapitalization  to  preserve  the  project 
as  affordable  housing. 

If  the  amount  of  a  partial  claim  under 
§401.471  exceeds  the  principal  amount 
of  the  second  mortgage,  §  401.461(c) 
permits  HUD  to  require  the  owner  to 
give  an  additional  subordinate  mortgage 
on  the  project  to  HUD  to  secure 
repayment  of  the  excess.  This  additional 
mortgage  will  be  subordinate  to  other 
HUD-held  mortgages,  will  bear  interest 
at  the  same  rate  as  the  second  mortgage 
under  §  401.461(a),  and  will  require  no 
payments  except  payment  in  fiill  when 
the  second  mortgage  under  §  401.461(a) 
is  paid  in  full. 

Section  401 .471     HUD  Payment  of  a 
Section  541(b)  Claim 

HUD  payment  of  a  section  541(b) 
claim  is  the  means  by  which  one  or 
more  FHA-insured  pr  HUD-held 
mortgages  vdll  be  paid  down  to  the  level 
of  debt  that  can  be  supported  at  market 
rents.  Section  541(b)  of  the  National 


Housing  Act  permits  HUD  to  pay  an 
insurance  claim  from  the  appropriate 
insurance  fund  for  a  mortgage  that  is  not 
in  default.  In  some  cases,  the  debt  than 
can  be  supported  will  remain  in  place 
through  a  modification  and 
reamortization  of  the  existing  mortgage 
debt.  In  other  cases  it  will  be  taken  out 
by  a  new  lender  as  a  refinance  of  the 
existing  mortgage  debt.  All  payments  of 
claim  will  be  made  by  HUD,  from  the 
appropriate  insurance  fund,  to  the 
mortgagee  on  behalf  of  the  mortgagor. 
Section  517(b)(1)  of  MAHRA  currently 
specifically  directs  that  a  partial 
payment  of  claim  be  made  under  section 
541(b)  of  the  National  Housing  Act, 
which  authorizes  partial  payments  on 
mortgages  not  in  default  in  connection 
with  the  Mark-to-Market  Program. 
Section  517(b)(1)  also  specifically 
includes  a  hill  payment  of  a  claim  as  a 
possible  restructuring  tool,  but  there  is 
no  provision  in  the  National  Housing 
Act  equivalent  to  section  541(b)  that 
expressly  authorizes  full  payment  of 
claims  for  mortgages  not  in  default.  The 
ordinary  authority  for  making  full 
payments  of  claims  on  FHA-insured 
multifamily  mortgages  is  section  207(g) 
of  the  National  Housing  Act,  which 
applies  only  to  mortgages  in  default. 
WJD  wrill  not  approve  any  Restructuring 
Plan  providing  for  a  full  payment  of 
claim  on  a  mortgage  not  in  default 
unless  HUD  is  satisfied  that  there  is 
legal  authority  to  use  the  appropriate 
FHA  insurance  fund  to  pay  the  claim. 
That  may  require  a  technical  legislative 
amendment.  Until  HUD  is  able  to  make 
such  full  payments,  any  claim  paid  on 
a  mortgage  not  in  default  would  be  a 
partial  claim  that  leaves  at  least  a 
nominal  amount  of  the  insured 
mortgage  unpaid  or  paid  from  other 
sources,  such  as  project  accounts  or 
owner  contributions. 

Section  401 . 4  72    Rehabilitation 
Funding 

Section  517(b)(7)  of  MAHRA 
identifies  some  potential  sources  for 
funding  needed  rehabihtation  of  the 
project  that  are  included  in  §401.472.  If 
project  accounts  (e.g.,  residual  receipts, 
surplus  cash  and  replacement  reserve  - 
accounts)  have  amounts  that  exceed  the 
initial  deposit  needed  for  the 
replacement  reserve  account,  the  excess 
must  be  used  for  rehabihtation  before 
the  other  sources  are  used.  Other 
potential  sources  include:  (1) 
restructuring  of  the  first  mortgage  debt 
to  facilitate  additional  borrowing  for 
rehabihtation  (as  discussed  under 
§  401.460):  (2)  grants  under  the 
rehabihtation  grant  program  under 
section  236(s)  of  the  NHA  [as  discussed 
under  §  401.473);  and  (3)  increases  in 


section  8  budget  authority  for  section  8 
assistance  contracts  (to  the  extent  HUD 
has  determined  that  funding  from  this 
source  is  available).  Rehabilitation 
funding  will  be  disbursed  through  an 
escrow  agent  or  other  means  determined 
by  HUD. 

HUD  will  implement  section 
517(b)(7)(B)  of  MAHRA  by  requiring  the 
owner  to  contribute  from  non-project 
funds  at  least  20  percent  of  the  total  cost 
of  rehabilitation.  A  reasonable 
proportion  of  the  owner's  contribution 
must  come  from  non-governmental 
resources.  HUD  will  provide  further 
guidance  in  its  Program  Manual  on  the 
requirement  for  owner  contribution 
from  non-govemmental  resources.  HUD 
estimates  the  requirement  will  be  a 
minimum  of  3  percent  of  the  total  cost 
of  rehabilitation. 

The  PAE  may  require  a  larger  owner 
contribution  for  a  partiaUar  project.  To 
the  extent  the  owner  voluntarily 
provides  more  than  the  required  20 
percent,  the  PAEiimay  consider  allowing 
in  the  Restructuring  Plan  for  more 
extensive  rehabilitation  and  appropriate 
adjustments  to  the  reserves  for 
replacement  analysis.  The  PAE  may 
exempt  housing  cooperatives  bom  the 
owner  contribution  requirement. 

Section  401.473    HUD  Grants  for 
Rehabilitation  Under  Section  236(s)  of 
NHA 

This  section  authorizes  rehabihtation 
grants  under  Restructuring  Plans.  HUD 
has  concluded  that  rehabihtation  grants 
under  section  236(s)  of  the  National 
Housing  Act  (NHA),  as  added  by  section 
531  of  MAHRA,  may  be  made  available 
under  authority  of  this  interim  rule  for 
Mark-to-Market  projects.  HUD's  usual 
practice  is  to  implement  a  new  grant 
program  through  either  a  proposed/final 
rule  procedure  or,  if  that  procedure 
allows  insufficient  time  for  obfigation  of 
appropriated  funds  before  they  lapse, 
through  a  Notice  of  Funding 
Availabihty  (NOFA).  However,  by 
implementing  the  various  requirements 
of  the  Mark-to-Market  Program,  this 
interim  rule  will  ensure  that  any  use  of 
section  236(s)  grant  funds  in  connection 
with  a  Restructuring  Plan,  before 
separate  grant  regulations  are  issued,  is 
in  accord  with  statutory  requirements  as 
long  as  an  appropriate  grant  agreement 
is  used  by  HUD.  There  is  no 
requirement  for  a  competitive  grant 
process  using  a  NOFA  under  section 
102  of  the  HUD  Reform  Act  of  1989. 
HUD  has  concluded  there  would  be  no 
public  benefit  in  delaying  the 
availabihty  of  section  236(s)  grant  funds 
for  Mark-to-Market  projects  until  after  a 
separate  rulemaking  procedure  was 
completed.  HUD  expects  to  pursue  a 
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separate  rulemaking  procedure  before 
any  use  of  the  section  236(s]  grant 
authority  outside  of  the  Mark-to-Market 
Program.  Section  401.473  permits  HUD 
to  delegate  grant  administration  of  a 
section  236(s)  rehabilitation  grant  to  a 
PAE  that  is  a  government  entity,  as 
provided  in  section  236(s)(5]  of  the 
NHA  (added  by  section  531  of  MAHRA), 
and  to  pay  for  grant  administration  from 
grant  funds  if  they  are  available  for  this 
purpose. 

Section  401.474    Project  Accounts 

Section  401.474  permits  the 
Restructiuing  Plan  to  provide  for  the  use 
of  project  accoimts.  Accoimts  of  one 
project  may  be  used  for  other  eligible 
projects  if:  (1)  the  projects  are  included 
in  a  consolidated  Restructuring  Plan 
under  §  401.400(a)(2);  and  (2)  the  funds 
are  used  to  fund  project  rehabilitation  or 
to  reduce  the  amount  of  a  claim  paid  by 
HUD  under  §  401.471.  The 
Restructuring  Plan  may  provide  for  up 
to  10  percent  of  the  excess  project  funds 
to  be  paid  to  the  owner  after  completion 
of  the  rehabilitation  required  by  the 
Restructuring  Plan. 

Section  401.480    Voluntary  Sale  or 
Transfer  of  Project 

Section  401.480  covers  the  voluntary 
sale  or  transfer  of  a  project  as  part  of  the 
Restructiuing  Plan.  An  eligible  ovtrner 
may  request  sale  or  transfer.  If  the 
owner  is  determined  to  be  inehgible  for 
a  Restructiuing  Plan  under  §  401.101  or 
401.403,  a  Restructuring  Plan  can  be 
developed  only  if  it  involves  sale  or 
transfer. 

The  owner  must  notify  HUD  or  the 
PAE  of  the  owner's  intent  to  transfer  the 
property.  If  the  owner  is  determined  to 
be  ineligible  imder  §401.101  or 
§401.403,  this  notice  must  be  received 
by  HUD  or  the  PAE  within  30  days  after 
the  owner  receives  notice  of  rejection 
and  all  objection  and  appeals 
procedures  have  been  concluded,  if 
applicable.  Otherwise,  the  owner  should 
provide  the  notice  as  part  of  its  initial 
request  for  a  Restructiuing  Plan  or  at 
any  later  time  when  it  is  still  feasible, 
in  the  determination  of  the  PAE,  to 
develop  a  Restructuring  Plan  involving 
sale  or  transfer. 

An  ineligible  owner  must  inform  the 
PAE  of  any  intention  to  accept  a 
purchase  offer,  subject  to  PA£  approval 
and  HUD  approval  of  the  Restructiuing 
Plan.  The  owner  must  also  prepare  a 
notice  to  potential  purchasers  that 
describes  the  project  and  the  procedure 
for  submitting  purchaser  offers.  The 
notice  must  be  in  a  form  acceptable  to 
HUD  and  will  be  subject  to  review  and 
approval  by  HUD  or  the  PAE.  The 


owner  must  distribute  and  publish  an 
approved  notice  as  required  by  HUD. 

This  section  gives  a  preference  to 
certain  "priority  purchaser"  groups, 
defined  as  tenant  organizations,  tenant- 
endorsed  community-based  nonprofit 
organizations,  and  tenant-endorsed 
public  agency  purchasers.  HUD  may 
also  establish  qualifications  for  priority 
purchasers.  If  an  owner  has  been 
rejected,  the  PAE  must  not  develop  a 
Restructuring  Plan  involving  a  sale  or 
transfer  to  a  non-priority  purchaser 
unless  it  determines  that  there  is  no 
interested  qualified  priority  purchaser, 
or  that  no  feasible  Restructuring  Plan 
can  be  developed  involving  a  sale  or 
transfer  to  a  qualified  priority 
purchaser. 

All  project  sales  are  subject  to  PAE 
approval  and  HUD  approval  of  the 
Restructuring  Plan. 

Section  401.481    Subsidy  Layering 
Limitations  on  HUD  Funds 

Section  401.481  explains  the  subsidy 
layering  certification  that  a  PAE  laust 
make  under  section  514(e)(7)  of 
MAHRA.  The  purpose  of  the  subsidy 
layering  certification  procedure  is  to 
ensure  that  any  HUD  assistance 
provided  to  the  owner  of  a  project  under 
the  Restructuring  Plan  is  no  more  than 
is  necessary  to  permit  the  project  to 
continue  to  house  a  tenant  mix 
comparable  in  income  to  the  tenant 
income  mix  of  the  project  before  the    • 
Restructuring  Plan  is  implemented,  after 
taking  into  account  other  Federal,  State 
or  local  governmental  assistance  of  any 
kind  sudi  as  grants,  loans,  guarantees, 
or  tax  credits  or  other  tax  benefits. 

HUD  is  generally  required  to  make  a 
subsidy  layering  certification  under 
section  102(d)  of  the  HUD  Reform  Act 
of  1989  when  HUD  assistance  is 
provided.  Section  911  of  the  Housing 
and  Community  Development  Act  of 
1992  provided  for  HUD  delegation  of 
the  subsidy  layering  certification 
requirements  to  certain  State  or  local 
agencies  (defined  in  section  42  of  the 
Internal  Revenue  Code  of  1986  as 
"housing  credit  agencies"  or  HCAs)  for 
projects  receiving  a  low-income  housing 
tax  credit  (UHTC).  MAHRA  does  not 
explicitly  provide  for  assumption  of 
HUD's  duties  under  section  102(d)  by  a 
PAE,  but  HUD  does  not  consider  it 
Congress'  intention  to  require  HUD  to 
duplicate  the  PAE's  efforts  by 
performing  separate  section  102(d) 
subsidy  layering  certifications  in 
connection  with  HUD  assistance  that 
was  included  in  a  Restructuring  Plan 
approved  by  HUD  with  benefit  of  the 
PAE's  subsidy  layering  certification. 
That  would  be  inconsistent  wiih  the 
express  MAHRA  provision  for  a  PAE 


subsidy  layering  certification,  and  with 
the  general  approach  of  MAHRA  in 
making  the  PAE  responsible  for  the 
analysis  and  development  of 
Restructuring  Plans  for  individual 
projects.  Therefore,  HUD  may  rely  on 
the  PAE's  certification  and  does  not 
need  to  perform  a  separate  subsidy 
layering  analysis. 

If  the  PAE  is  an  HCA  with  delegated 
authority  under  section  911,  it  will 
perform  the  subsidy  layering 
certification  for  MAHRA  using 
procedures  substantially  similar  to  the 
published  HUD  guidelines  for  section 
102(d)  certifications  under  section  911. 
Such  a  PAE  may,  and  any  other  PAE 
must,  submit  for  HUD  approval  other 
subsidy  layering  certification 
procedures  that  follow  the  section  911 
guidelines  to  the  extent  feasible  and 
appropriate. 

The  PAE's  subsidy  layering  analysis 
should  not  restrict  the  availability  of 
HUD  assistance  solely  because  an  owner 
is  able  to  obtain  public  resources,  such 
as  grants,  for  use  as  some  or  all  of  the 
owner's  required  contribution  toward 
rehabilitation  costs  (see  §  401.472(b)) 
from  public  resources. 

§401.483    Leasing  Units  to  Certificate 
and  Voucher  Holders 

Section  514(e)(9)  of  the  Act  only 
prohibits  refusal  to  lease  a  "reasonable 
niunber"  of  units  to  section  8  voucher 
or  certificate  holders  because  of  their 
status  as  voucher  or  certificate  holders. 
HUD  has  determined  that  for  a  project 
under  the  Mark-to-Market  Program,  the 
"reasonable  number"  of  units  that 
should  be  available  to  voucher  or 
certificate  holders  is  100  percent  of  the 
units.  Under  §  401.483,  the 
Restructuring  Plan  will  not  permit  an 
owner  to  reject  any  prospective  tenants 
solely  because  of  their  status  as  holders 
of  vouchers  or  certificates. 

§401.484    Property  Management 
Standards 

Section  401.484  implements  part  of 
section  518  of  MAHRA,  which  requires 
a  PAE  to  establish  management 
standards  for  a  project  pursuant  to  HUD 
guidelines  and  consistent  with  industry 
standards.  Section  401.484  also  relates 
to  implementation  of  sections  514(e)(4) 
and  517(a)(3)  of  MAHRA.  HUD's 
guidelines  set  forth  in  this  section 
require  the  property  manager  to,  at  a 

TninimiiTn; 

(1)  Protect  the  physical  integrity  of  the 
property  over  the  long  term  tluough 
appropriate  requirements  for 
preventative  maintenance,  repair  or 
replacement  (compliance  with  this 
standard  would  be  evidenced  by  no 
unscheduled  deferred  maintenance. 
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complete  maintenance  records  with 
work  performed  in  a  workmanlike 
manner  at  competitive  costs,  and 
"satisfactory"  reviews  by  HUD); 

(2)  Ensure  the  routine  cleaning  of  the 
building  and  grounds; 

(3)  Maintain  good  relations  with  the 
tenants; 

(4)  Protect  the  financial  integrity  of 
the  project  by  operating  with  the  budget 
provided  by  the  owmer,  writh 
competitive  and  reasonable  operating 
expenses  and  appropriate  insurance; 

(5)  Take  measures  to  achieve  physical 
safety  and  maintenance  of  insurance; 
and 

(6)  Comply  with  any  other  HUD 
management  requirements  including 
termination  of  the  management  agent  for 
cause. 

HUD  will  provide  additional  guidance 
on  management  standards  in  the 
program  manual.  The  PAE's 
management  standards  must  also 
conform  to  any  HUD  guidelines  and 
industry  standards  on  conflicts  of 
interest  between  owners,  managers  and 
contractors. 

Section  401.500    Required  Notices  to 
Third  Parties;  Section  401 .501     Who  Is 
Entitled  To  Receive  Notices  Under 
§401.500? 

Under  §§401.500  and  401.501,  a  PAE 
must  solicit  and  document  the 
consideration  of  tenant  and  local 
community  comments.  These  sections 
describe  the  procedures  for  ensuring 
that  third  parties  affected  by  the 
restructuring  of  a  project  through  the 
Mark-to-Market  Program  are  kept 
informed  and  provided  the  opportunity 
to  provide  comments  at  crucial  stages  of 
the  process.  Section  401.500  describes 
two  notices  that  v«ll  be  used  to  keep 
interested  third  parties  informed:  (1)  a 
notice  of  intent  to  restructure  and  of  a 
consultation  meeting  in  20-60  days;  and 
(2)  a  notice  of  the  completed 
Restructuring  Plan  .  Each  notice  is  to  be 
given  by  the  oyvner  to:  (1)  each  project 
tenant,  or  a  tenant  association;  (2)  the 
Chief  Executive  Officer  of  the  unit  of 
general  local  government;  and  (3)  the 
Director  of  the  Public  Housing 
Authority  (PHA)  with  jurisdiction  over 
the  project.  The  PAE  or  HUD  may  also 
identify  any  neighborhood 
representatives  and  other  affected 
parties  that  should  receive  one  of  more 
of  these  notices. 

The  PAE  must  also  conduct  a 
consultation  meeting  to  receive  oral 
presentations  and  comments  on  the 
desired  contents  of  a  Restructuring  Plan, 
desired  contents  of  a  Rental  Assistance 
Assessment  Plan  (if  one  is  required), 
and  on  any  proposed  transfer  of  the 
project.  The  P^  will  invite 


participation  by  at  least  the  parties 
entitled  to  receive  notices. 

Section  514(b)  of  MAHRA  requires 
HUD  to  establish  notice  procedures  and 
hearing  requirements  for  tenants  and 
owners  concerning  the  dates  for  the 
expiration  of  project-based  assistance 
contracts  for  any  eligible  multifamily 
housing  project.  For  projects  being 
restructured  through  the  Mark-to-Market 
Program,  HUD  considers  this  provision 
satisfied  through  the  notice  and 
consultation  meeting  provisions  of  these 
sections.  Specifically,  §401.500(b)(l)(iv) 
requires  notice  of  the  date  of  expiration 
for  the  contract  (which  may  be  a 
contract  extended  during  Restructuring 
Plan  development  under  §  401.600),  and 
the  consultation  meeting  will  give  all 
interested  parties  an  adequate 
opportunity  for  a  hearing  on  any 
concerns  associated  with  expiring 
project-based  assistance. 

HUD  does  not  interpret  section  514(b) 
as  applicable  if  an  owner  of  an  eligible 
project  does  not  pursue  restructuring 
under  the  Mark-to-Market  Program, 
either  by  choice,  because  of  the 
exceptions  in  section  514(h)  of  MAHRA, 
or  because  the  owner  or  project  is 
rejected  under  section  516.  In  particular, 
if  a  contract  will  not  be  renewed,  HUD 
does  not  consider  that  Congress 
intended  to  impose  additional  notice 
requirements  beyond  the  180-day  or  12- 
month  notice  of  non-renewal  required 
by  section  8(c)(9)  of  the  U.S.  Housing 
Act  of  1937  or  section  514(d)  of 
MAHRA,  respectively,  whichever 
applies,  and  the  90-day  notice  of  rent 
increase  under  section  8(c)(8)  of  the 
1937  Act  (see  §  401.602).  If  a  contract  is 
being  renewed  for  a  project  not  being 
restructured,  there  would  be  no 
apparent  purpose  for  a  notice 
requirement.  In  addition,  HUD  does  not 
consider  that  Congress  intended  to 
require  a  hearing  for  tenants  and  owners 
concerning  the  expiration  of  contracts 
for  projects  not  being  restructured  under 
the  Mark-to-Mark  Program. 

Subpart  D — Implementation  of  the 
Restructiuing  Plan  After  Closing 

Section  401.550    Monitoring  and 
Compliance  Agreement 

Section  401.550  implements  section 
519  of  MAHRA  by  providing  for 
periodic  monitoring  (including  onsite 
inspections)  and  by  generally  requiring 
PAEs  to  ensure  that  owmers  comply 
with  approved  Restructuring  Plans, 
including  execution  and  recording  of  a 
Use  Agreement.  As  long  as  there  is  a 
PAE  for  the  project  that  is  qualified  to 
be  a  section  8  administrator  (i.e.,  a  State 
or  local  housing  agency),  the  PAE  ivill 
be  responsible  for  monitoring  and 


enforcement;  if  not,  HUD  will  perform 
those  functions.  The  onsite  inspections 
under  this  section  will  be  required  to 
follow  uniform  inspection  procedures  of 
HUD  in  24  CFR  5.705  pubUshed  on 
September  1, 1998  (63  FR  46566).  The 
GAO  and  HUD  (including  HUD's  Office 
of  Inspector  General)  also  may  audit  a 
project  with  a  Restructuring  Plan 
pursuant  to  section  519(c)  of  MAHRA. 
HUD  intends  to  include  in  the  final  rule 
more  specific  provisions  regarding  the 
means  by  which  PAEs  who  are  State  or 
local  housing  agencies  (i.e.,  "Phase  I" 
applicants  under  the  RFQ)  will  enforce 
compliance  with  the  Restructuring 
Plans.  HUD  views  the  continuing 
involvement  of  the  PAEs  in  the 
monitoring  and  compliance  process  as 
an  important  enhancement  of  HUD's 
own  efforts.  HUD  welcomes  the  views  of 
State  and  local  housing  agencies  and 
others  regarding  the  availability  of 
effective  enforcement  tools  that  may  be 
feasible  and  cost-effective  means  of 
ensuring  long-term  compliance  by 
project  owners,  including  enforcement 
tools  that  have  been  successfully  used 
by  the  agencies. 

Section  401 .552    Senricing  of  Second 
Mortgage 

HUD  or  its  designee  v^U  be 
responsible  for  servicing  the  second 
mortgage  including  the  determination  of 
the  amount  of  the  net  cash  flow 
receivable  by  the  owner.  HUD  may 
designate  the  PAE  as  servicer  with  its 
consent. 

Section  401.554    Contract 
Administration 

Section  401.554  requires  HUD  to  offer 
to  any  PAE  qualified  to  be  the  section 
8  contract  administrator  the  opportunity 
to  serve  as  contract  administrator.  The 
term  "qualified"  is  intended  to  indicate 
that  a  contract  administrator  must  meet 
both  statutory  requirements  of  the 
United  States  Housing  Act  of  1937  (e.g., 
be  a  public  housing  agency)  and  any 
additional  requirements  of  HUD 
established  under  the  applicable  section 
8  program  by  the  responsible  HUD 
officials.  As  contract  administrator,  the 
PAE  must  offer  to  renew  section  8 
contracts  in  accordance  with  the 
Restructuring  Plan  as  provided  in 
section  515(a)  of  MAHRA. 

A  contract  administrator  for  section  8 
tenant-based  assistance  provided  under 
this  rule  has  a  significantly  different  and 
expanded  role  far  beyond  the  scope  of 
a  section  8  project-based  administrator. 
For  instance,  the  section  8  tenant-based 
contract  administrator  is  responsible  for 
administering  the  assistance  throughout 
its  jurisdiction,  not  just  in  the  particular 
project.  The  PAE  and  any  other 
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prospective  tenant-based  contract 
administrators  are  advised  to  carefully 
review  the  tenant-based  program 
regulations  at  part  982,  with  particxdar 
emphasis  on  §  982.51  ("HA  authority  to 
administer  progreun")  and  §982.153 
("HA  responsibilities").  Any  PAE 
proposing  to  serve  as  contract 
administrator  must  imderstand  that  a 
section  8  tenant-based  assistance 
administrator's  duties  may  extend 
beyond  the  usual  responsibilities  of  a 
contract  administrator  due  the  need  to 
ensure  appropriate  treatment  of 
displaced  tenants  in  accordance  with 
the  "portability"  provisions  of  MAHRA. 

Subpart  E — Section  8  Requirements  for 
Restructured  Projects 

Section  401.595  Contract  and 
Regulatory  Provisions 

Section  401.595  provides  that  the 
provisions  of  24  CFR  chapter  VIII  (i.e., 
other  section  8  program  regulations) 
will  apply  only  to  the  extent,  if  any, 
provided  in  the  contract.  In  accordance 
with  section  515(c)(5)  of  MAHRA,  24 
CFR  part  983  will  not  apply. 

Section  401.600  Will  a  Section  8 
Contract  be  Extended  if  it  Would  Expire 
While  an  Owner's  Request  for  a 
Restructuring  Plan  is  Pending? 

Under  §  401.600,  an  owner  that  has 
requested  development  of  a 
Restructuring  Plan  may  receive  a  section 
8  contract  extension  at  current  rents  for 
the  shortest  reasonable  period  needed 
for  the  PAE  to  complete  a  Restructuring 
Plan  for  the  project  (generally,  not  more 
than  9  months).  Any  extension  of  the 
contract  beyond  1  year  pending  closing 
on  the  Restructuring  Plan  would  be  at 
comparable  market  rents  or  exception 
rents,  but  would  not  affect  the  project's 
continued  eligibility  for  the  Mark-to- 
Market  Program. 

Although  section  514(c)  of  MAHRA 
may  be  interpreted  to  require  immediate 
reduction  to  comparable  market  rents, 
HUD  has  concluded  that  the  provision 
is  better  reconciled  with  MAHRA  as  a 
whole  if  it  is  interpreted  to  permit  an 
extension  at  current  rents  for  a 
reasonable  period,  along  the  lines  of  the 
current  Portfolio  Reengineering 
demonstrations,  with  further  extensions 
at  comparable  market  rents  (or 
exception  rents,  if  appUcable)  if  a 
Restructuring  Plan  is  underway  but  has 
not  been  developed  and  approved 
expeditiously,  lliis  will  avoid  the 
abrupt  disruption  that  section  514(c) 
appears  designed  to  avoid  when  an 
eligible  owner  has  requested  a 
Restructuring  Plan. 


Section  401.601  Consideration  of  an 
Owner's  Request -to  Renew  an  Expiring 
Contract  Without  a  Restructuring  Plan 

Section  401.601  provides  a  procedure 
for  considering  an  eligible  owner's 
request  for  renewal  of  an  expiring 
contract  without  requesting  a 
Restructuring  Plan.  Because  rents  must 
exceed  comparable  market  rents  for 
§  401.100  to  apply,  this  section  of  the 
interim  rule  does  not  apply  to  projects 
with  rents  at  or  below  comparable 
market  rents. 

HUD  or  the  PAE  will  determine 
whether  renewal  imder  §  402.4  at  rents 
that  do  not  exceed  comparable  market 
rents  would  be  sufficient  to  maintain  an 
adequate  debt  service  coverage  ratio  on 
the  first  mortgage  and  necessary  project 
reserves.  If  so,  the  contract  renewal  will 
be  processed  under  new  §  402.4.  If  not, 
a  Restructuring  Plan  must  be  developed 
by  a  PAE  before  further  consideration  of 
the  owner's  request.  HUD  is  not 
defining  "adequate  debt  service"  in  this 
interim  rule  but  intends  to  provide 
guidance  to  PAEs  in  the  Program 
Manual. 

Section  401.602  Tenant  Protections  if 
an  Expiring  Contract  is  not  Renewed. 

The  rule  does  not  require  an  owner 
who  is  eligible  to  apply  for  a 
Restructuring  Plan  under  §  401.100  and 
has  an  expiring  project-based  contract  to 
apply.  The  rule  permits  the  owner  not 
to  request  a  Restructuring  Plan  and  not 
to  renew  the  contract  if  the  owner 
provides  the  180-day  notice  of  non- 
renewal under  section  8(c)(9)  of  the 
United  States  Housing  Act  of  1937  and 
the  90-day  notice  of  any  resulting  rent 
increases  under  section  8(c)(8)  of  that 
Act.  An  owner  who  does  not  give  the 
proper  notices  must  continue  to  permit 
residents  to  stay  in  their  imits  without 
increasing  the  tenant  portion  of  the  rent 
until  a  period  equivalent  to  the  required 
notice  period  (180  or  90  days,  as 
applicable)  has  expired  after  the  later  of 
the  date  proper  notice  was  given  or  the 
date  the  contract  expired,  llie  same 
obligation  applies  if  the  owner 
requested  a  Restructiuing  Plan  but  was 
rejected  by  HUD  or  the  PAE  imder 
§401.101  or  401.403. 

An  owner  who  has  requested  a 
Restructvuing  Plan  and  is  not  rejected 
may  not  fail  to  renew  an  expiring 
contract  without  giving  the  12-month 
notice  to  HUD  and  tenants  required  by 
section  514(d)  of  MAHRA  and  the  90- 
day  notice  of  any  resulting  rent 
increases  under  section  8(c)(8)  of  the 
United  States  Housing  Act  of  1937.  If 
the  notice  is  not  given,  the  tenants  have 
similar  protections  as  discussed  in  the 


preceding  paragraph,  except  that  12 
months  applies  instead  of  180  days. 

If  a  contract  is  not  renewed,  HUD  will 
make  tenant-based  assistance  available 
to  tenants  in  two  circumstances.  As 
provided  in  section  514(d)  of  MAHRA, 
HUD  will  make  such  assistance 
available  to  all  tenants  residing  in  units 
assisted  imder  the  expiring  contract  if 
the  owner  does  not  renew  project-based 
assistance.  As  provided  in  section 
516(d)  of  MAHRA,  HUD  will  make 
tenant-based  assistance  available  to  all 
tenants  residing  in  a  project  at  the  time 
HUD  or  the  PAE  reject  an  owner  or  a 
project  imder  §§  401.102  or  401.403  if: 

(1)  the  tenant  is  a  low-income  family;  or 

(2)  the  tenant  is  receiving  tenant-based 
assistance.  Both  tenant-based  assistance. 
and  the  aveiilability  of  funds  for  moving 
expenses  of  displaced  tenants,  will 
depend  on  the  availability  of  funds 
under  future  appropriations  Acts. 

Section  401.605  Project-Based 
Assistance  Provisions 

Section  401.605  indicates  that  the 
project-based  assistance  restructured 
rents  will  be  determined  under  the 
Restructuring  Plan. 

Section  401.606  Tenant-Based 
Assistance  Provisions 

Section  401.606  complies  with 
section  515(c)(3)  of  MAHRA  by 
providing  that,  if  the  Restructuring  Plan 
provides  for  tenant-based  assistance, 
assistance  under  part  982  will  be  offered 
to  each  eligible  family  assisted  under 
the  section  8  project-based  assistance 
contract  on  the  date  of  expiration.  The 
Department  intends  to  revise  as  soon  as 
possible,  by  interim  rule,  the  section  8 
tenant-based  regulations  at  part  982  to 
incorporate  the  unique  statutory 
provisions  of  section  515(c)(4)  of 
MAHRA  for  the  tenant-based  assistance 
offered  to  families  through  a 
Restructuring  Plan. 

Section  401.607  Contract  Term 

Renewals  will  be  for  a  term 
determined  by  HUD  by  the  appropriate 
HUD  office',  but  the  owner  is  not 
required  to  accept  a  renewal  beyond  the 
30-year  term  of  the  use  and  affordability 
restrictions  required  under  the  Mark-to- 
Market  Program. 

Subpart  F — Ovmer  Dispute  of  Rejection 
and  Administrative  Appeal 

Section  401.645  How  Does  the  Owner 
Dispute  a  Notice  of  Rejection? 

Section  401.645  provides  the  owner 
an  opportunity  to  dispute  the  following: 
(1)  when  a  request  for  a  Restructuring 
Plan  is  rejected;  (2)  when  a  request  for 
a  section  8  contract  renewal  is  rejected; 

(3)  when  a  PAE  cannot  continue  with  a 
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Restructuring  Plan  because  of  lack  of 
owner  cooperation  under  §  401.402;  and 
(4)  when  HUD  rejects  a  proposed 
Restructuring  Commitment  submitted 
by  a  PAE.  HUD  or  the  PAE  will  notify 
the  owner  of  the  reasons  for  a  rejection 
and  provide  a  30-day  period  to  submit 
written  objections  or  cure  the  problem. 
If  no  objection  is  submitted,  the 
rejection  is  not  subject  to  judicial  review 
under  section  516(c)  of  MAHRA.  If  an 
objection  is  submitted,  HUD  or  the  PAE 
will  send  the  owner  a  final  decision 
affirming,  modifying,  or  reversing  the 
initial  rejection  with  reasons  for  the 
decision.  This  final  decision  is 
appealable  under  §  401.650. 

Section  401.650  When  May  the  Owner 
Make  an  Adniinistrative  Appeal  of  a 
Final  Decision  Under  This  Subpart? 

An  owner  may  appeal  a  final  decision 
under  §  401.645(b)  if  written  objection 
was  made.  In  addition,  an  owner  may 
appeal  a  decision  of  HUD  to  approve  a 
Restructuring  Commitment  if  the  owner 
does  not  execute  the  Commitment,  and 
a  decision  of  HUD  to  accelerate  the 
HUD-held  second  mortgage  under 
§  401.461(a). 

Section  401.651  Appeal  Procedures 

Section  401.651  provides  a  simple, 
expeditious  means  through  which  an 
owner  may  make  a  presentation 
(written,  oral,  and/or  through  a 
representative)  at  a  conference  with  an 
official  of  HUD  who  was  not  involved 
in  making  the  decision  under  appeal. 
The  HUD  or  PAE  official  who  issued  the 
decision  under  appeal  will  also 
participate. 

An  owner  must  appeal  any  decision 
within  10  days  of  receiving  notice  of  the 
decision.  The  appeal  will  be  decided  by 
a  written  decision  issued  within  20  days 
of  the  conference.  Days  will  be 
computed  as  provided  in  24  CFR  26.16, 
but  the  hearing  procedures  of  part  26  of 
this  title  do  not  otherwise  apply. 
Although  representation  by  legal 
counselis  permitted,  the  appeal 
procedure  under  this  part  is  intended  to 
be  informal,  without  rules  of  evidence 
or  presentation  of  witnesses.  Its  purpose 
is  to  ensure  that  no  pertinent  facts  have 
been  overlooked  and  to  avoid  serious 
errors  of  judgment. 

Section  401.652  No  Judicial  Review 

Section  401 .652  states  that  the 
decision  of  a  reviewing  official  under 
§401.651  is  a  final  determination  for 
purposes  of  section  516(c)  of  MAHRA, 
which  forbids  judicial  review  of  a  final 
determination. 


m.  Content  of  Part  402 

Section  402.1  What  is  the  Purpose  of 
Part  402? 

Section  402.1  explains  that  part  402 
sets  out  the  terms  and  conditions  under 
which  HUD  will  renew  project-based 
assistance  section  8  contracts  under 
section  524(a)(1)  or  (2)  of  MAHRA.  Part 
402  deals  exclusively  with  the  renewal 
of  section  8  contracts  for  projects 
without  a  Restructuring  Plan  under  the 
Mark-to-Market  Program  under  part  401. 
Therefore,  either  the  Office  of  Housing 
or  the  Office  of  Public  and  Indian 
Housing  is  responsible  for  the  contract 
extension.  However,  part  402  is 
included  under  the  new  CFR  chapter  for 
the  Office  of  Multifamily  Housing 
Assistance  Restructuring  (OMHAR) 
because  of  section  522(a)(1)  of  MAHRA, 
which  provides  that  regulations 
implementing  subtitie  A  of  MAHRA 
(including  section  524)  are  to  be  issued 
by  the  Director  of  OMHAR.  Secretary 
Cuomo  has  signed  this  interim  rule  as 
provided  in  section  522(a)(1)  because  no 
Director  has  yet  been  appointed. 

Section  402.2  Definitions 

Section  402.2  applies  the  definitions 
in  part  401  to  part  402. 

Section  402.3  Contract  Provisions 

Section  401.3  provides  that  the 
provisions  of  24  CFR  chapter  vm  (i.e., 
other  section  8  program  regulations) 
will  apply  only  to  the  extent,  if  any, 
provided  in  the  contract.  Part  983  of  24 
CFR  will  not  apply,  in  accordance  with 
section  515(c)(5)  of  MAHRA. 

Section  402.4  Contract  Renewals  Under 
Section  524(a)(1)  of  MAHRA 

Section  402.4  sets  out  the  basic  rule 
on  section  8  contract  renewals  for 
projects  that  are  not  involved  in  the 
Mark-to-Market  Program  under  part  401. 
If  the  project  is  eligible  for  the  Mark-to- 
Market  Program  under  part  401,  the 
owner's  request  for  renewal  will  be 
processed  under  §  401.601  to  determine 
whether  a  Restructuring  Plan  is  needed 
before  a  renewal  proceeds  under  this 
part  402.  This  section  implements 
section  524(a)(1)  of  MAHRA  by 
authorizing  renewal  at  rents  that  do  not 
exceed  market  comparable  rents,  with 
future  rent  adjustments  using  the 
operating  cost  adjustment  factor  (OCAF) 
as  provided  for  the  Mark-to-Market 
Program  under  §  401.412,  except  that 
rents  may  be  redetermined  using  a 
budget-based  rent  adjustment  from  time- 
to-time  at  the  discretion  of  HUD.  OCAF 
and  budget-based  adjustments  may  be 
positive  or  negative.  If  the  owner  of  a 
project  so  requests,  §402.4  vnU.  not 
apply  to  a  project  in  certain  classes  of 


"exception  projects"  identified  in 
section  524(a)(2)  of  MAHRA,  which  are 
covered  in  the  next  section. 

Section  402.5  Contract  Renewals  Under 
Section  524(a)(2)  of  MAHRA 

Section  402.5  concerns  renewals 
under  section  524(a)(2)  of  MAHRA,  only 
at  the  request  of  the  owner,  for  the 
following  classes  of  "exception 
projects": 

(1)  A  project  for  which  the  primary 
financing  or  mortgage  insurance  was 
provided  by  a  unit  of  State  government 
or  a  unit  of  general  local  government  (or 
an  agency  or  instrumentality  of  either) 
and  was  not  insured  under  the  NHA; 

(2)  A  project  for  which  the  primary 
financing  was  provided  by  a  unit  of 
State  government  or  a  unit  of  general 
local  government  (or  an  agency  or 
instrumentality  of  either)  and  the 
financing  involved  mortgage  insurance 
under  the  NHA,  such  that  the 
implementation  of  a  Restructuring  Plan 
is  in  conffict  with  applicable  law  or 
agreements  governing  such  financing; 

(3)  A  project  for  the  elderly  financed 
under  section  202  of  the  Housing  Act  of 
1959  or  section  515  of  the  Housing  Act 
of  1949; 

(4)  A  project  that  has  an  expiring 
contract  section  8  moderate 
rehabilitation  contract  for  single  room 
occupancy  dwellings;  or 

(5)  A  project  that  does  not  qualify  as 
an  eligible  project  under  part  401  of  this 
chapter  (i.e.,  because  rents  do  not 
exceed  comparable  market  rents  or 
because  there  is  no  HUD-insured  or 
HUD-held  mortgage). 

(The  second  class  of  projects  is 
described  in  section  524(a)(2)(B)  of 
MAHRA.  Unless  section  514(h)  of 
MAHRA  is  amended,  no  projects  will 
fall  in  that  category,  as  explained  in  Part 
n  of  this  Supplementary  Information 
under  §401.100.) 

The  first  four  categories  are  included 
in  §  402.5(b)(1);  the  last  category  is 
included  in  §  402.5(b)(2).  The  owner  of 
an  exception  project  identified  in 
§  402.5(b)  may  request  renewal  under 
either  §  402.4  or  this  §  402.5.  The  owner 
of  a  project  identified  in  §  402.5(b)(2) 
that  has  a  HUD-insured  or  HUD-held 
mortgage  may  proceed  under  this 
§  402.5  only  if  the  HUD  analysis 
confirms  that  project  rents  are  below 
comparable  market  rents. 

If  the  owner  of  an  exception  project 
requests  renewal  of  project-based 
assistance  under  this  section,  HUD  is 
required  (subject  to  a  right  to  reject 
under  §  402.7,  and  confirmation  of  rents 
levels  for  a  project  under  §  402.5(b)(2))) 
to  renew  the  expiring  contract  with 
initial  rents  at  the  lesser  of:  (1)  existing 
rents  adjusted  by  an  operating  cost 
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adjustment  factor  (OCAF)  established  by 
HUD;  (2)  a  budget-based  rent 
determined  in  accordance  with  the 
statutory  directions  for  determining 
budget-based  rent  under  the  Mark-to- 
Market  Program  (except  that  HUD  rather 
than  a  PAE  will  determine  operating 
expenses  and  HUD  may  adjust  the  debt 
service  component  to  reflect 
competitive  interest  rates);  or  (3)  in  the 
case  of  a  contract  under  the  section  8 
moderate  rehabilitation  program  (other 
than  for  a  single  room  occupancy 
dwelling),  the  base  rent  adjusted  by 
applying  an  OCAF  to  the  base  rent, 
minus  any  costs  associated  with  debt 
service,  with  the  OCAF  to  be  apphed  to 
rents  for  each  unit  size  assisted  under 
the  renewal  contracts. 

Rent  adjustments  at  contract  renewal 
will  use  the  same  OCAF  allowed  under 
§401.412  for  the  Mark-to-Market 
Program,  except  that  rents  may  be 
redetermined  using  a  budget-based  rent 
adjustment  from  time-to-time  at  the 
discretion  of  HUD.  OCAF  and  budget- 
based  adjustments  may  be  positive  or 
negative.  The  HUD  official  responsible 
for  the  particular  section  8  program 
involved  will  determine  the  term  of  any 
initial  and  subsequent  renewals,  subject 
to  the  availability  of  appropriated  funds. 

Section  402.6  What  Actions  Must  an 
Owner  Take  to  Request  Section  8 
Contract  Renewal  Under  This  Part? 

Section  402.6  provides  a  procedure 
for  requesting  renewal  imder  part  402 
which  is  similar  to  §  401.99  for  Mark-to- 
Market  projects.  At  least  3  months 
before  the  expiration  date  of  any  project- 
based  assistance  on  a  project,  or  as  soon 
as  practicable  if  the  contract  expires  less 
than  3  months  after  the  effective  date  of 
this  interim  rule,  the  owner  must  submit 
to  HUD  (or  the  contract  administrator 
for  a  contract  under  the  moderate 
rehabilitation  progreim):  (1)  a 
certification  that  neither  the  owner  nor 
any  affiliate  is  suspended  or  debarred; 
(2)  a  comparable  market  rent  analysis 
indicating  that  project  rents  are  above 
comparable  market  rents  (using  the 
same  approach  in  §401.410  for  the 
Mark-to-Market  Program)  except  for 
most  exception  projects;  and  (3)  if  the 
owner  is  seeking  renewal  under  §  402.4, 
the  most  recent  annual  audited  financial 
statement  for  the  project,  and  the 
owner's  evaluation  of  physical  needs 
complying  with  §401.450.  Rent 
comparability  is  to  be  determined  by  an 
independent  State-certified  general 
appraiser  hired  by  the  owner,  using  the 
guidance  given  to  the  PAE  imder 
§401.410.  An  interim  contract  extension 
may  be  provided  when  an  owner's 
request  for  renewal  under  §  402.4  or 
§  402.5(b)(2)  is  pending. 


These  procedures  do  not  apply  to 
renewals  of  section  8  moderate 
rehabilitation  contracts  (other  than 
contracts  for  single  room  occupancy 
dwellings  imder  section  441  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act.)  HUD's  Assistant 
Secretary  for  Public  and  Indian  Housing 
will  issue  separate  procedures. 

Section  402.7    Refusal  to  Consider  an 
Owner's  Request  for  a  Section  8 
Contract  Renewal  Because  of  Actions  or 
Omissions  of  Owner  or  Affiliate 

To  ensure  that  contracts  are  not 
renewed  for  unacceptable  owners, 
§  402.7  permits  HUD  to  reject  a  renewal 
request  in  a  manner  similar  to  §  401.403 
for  projects  eligible  for  Mark-to-Market 
restructuring.  'The  dispute  and 
administrative  appeal  provisions  of 
subpart  F  of  part  401  apply. 

Section  402.8    Tenant  Protections  if  an 
Expiring  Contract  is  not  Renewed 

Section  402.8  is  similar  to  §401.602. 
If  an  owner  fails  to  renew  an  expiring 
contract  for  section  8  project-based 
assistance,  the  owner  must  provide  the 
180-day  advance  notice  of  non-renewal 
under  section  8(c)(9)  of  the  United 
States  Housing  Act  of  1937  and  the  90- 
day  notice  of  rent  increase  under  section 
8(c)(8)  of  that  Act.  An  owner  who  does 
not  give  the  proper  notice  must 
continue  to  permit  residents  to  stay  in 
their  units  vnthout  increasing  the  tenant 
portion  of  the  rent  until  180  days  (or  90 
days,  depending  on  which  notice  was 
not  given  in  a  timely  manner)  after  the 
later  of  the  date  proper  notice  was  given 
or  the  date  the  contract  expires. 

Electronic  Access  and  Filing  Addresses 

If  you  wish  to  comment  on  this 
interim  rule,  you  may  submit  comments 
through  HUD's  Public  Comment 
Webpage  accessible  through  the  Internet 
at  http://www.hud.gov/ogc/ 
regcom2.htm/.  That  webpage  will 
enable  you  to  create  an  e-mail  message 
containing  yoiu  comments.  Your 
comments  will  be  sent  to  the  Rules 
Docket  Clerk  and  will  be  available  to 
any  person.  If  you  send  yoiu"  comment 
through  the  PubUc  Comment  Webpage, 
please  DO  NOT  also  send  a  paper  copy 
of  your  comment. 

Findings  and  Certifications 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  §§  401.101, 
401.102,  401.200,  401.202,  401.302, 
401.403,  401.404,  401.405,  401.410. 
401.421,  401.473,  401.480,  401.481, 
401.500,  401.450,  401.451,  401.601, 
401.602,  401.603,  401.651,  402.4  and 
402.6  of  this  interim  rule  have  been 


submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  emergency 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  In  accordance 
with  the  Paperwork  Reduction  Act, 
HUD  may  not  conduct  or  sponsor  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the   . 
collection  displays  a  valid  control 
number.  The  OMB  control  number, 
when  assigned,  will  be  published  in  the 
Federal  Register,  together  with  any 
changes  in  the  information  collection 
requirements  that  may  result  from  the 
approval  process.  The  OMB  approval 
niunber  will  be  assigned  before  the  rule 
takes  effect. 

In  addition,  HUD  has  submitted  to 
OMB  a  request  for  non-emergency 
approval  for  the  information  collection 
requirements  of  this  interim  rule  and  for 
an  extension  of  the  approval  of  the 
information  collection  requirements 
contained  in  the  Request  for 
Qualifications  (RFQ)  published  on 
August  17, 1998,  at  63  FR  44102.  (The 
information  collection  requirements  in 
the  RFQ  were  approved  by  OMB  on  an 
emergency  basis  through  February  28, 
1999  with  OMB  control  no.  2502-0531.) 

In  accordance  with  5  CFR 
1320.5(a)(l)(iv),  the  Department  is 
setting  forth  the  following  concerning 
the  collections  of  information: 

(1)  Title  of  the  information  collection 
proposal: 

Multifamily  Housing  Mortgage  and 
Housing  Assistance  Restructuring 
Program  (Mark-to-Market)  Regulations 
and  Request  for  Qualifications  (RFQ) 

(2)  Summary  of  the  collection  of 
information: 

The  rule  and  the  RFQ  seek 
information  from  entities  that  may 
become  participating  administrative 
entities.  The  information  concerns  these 
entities'  capacity  and  experience 
relating  to  their  respective  abilities  to 
carry  out  the  statutory  functions  of 
PAEs.  The  rule  also  contains  collections 
of  information  from  owners  relating  to 
mortgage  restructurings. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use: 

The  information  is  needed  to 
determine  the  qualifications  of  entities 
to  become  PAEs.  It  is  also  needed 
develop  statutorily  required  mortgage 
restructuring  and  rental  assistance 
sufficiency  plans.  Finally,  the 
information  includes  notices  and  related 
documents  that  implement  various       — ^ 
statutory  procedvues. 

(4)  Description  of  the  likely 
respondents,  including  the  estimated 
number  of  likely  respondents,  and 
proposed  frequency  of  response  to  the 
collection  of  information: 
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Respondent  will  include  entities  contracts.  The  estimated  niunber  of 

applying  for  and  that  are  PAEs,  owners  respondents  and  frequency  of  response 

of  projects  HUD-insiued  or  -held  is  included  in  paragraph  (5), 

mortgages  with  expiring  Section  8  immediately  below. 


(5)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  vfiW  result 
from  the  collection  of  information: 


Infomnation  collection 


Number  of 
respondents 


Responses 

p)er 
respondent 


Total  annual 
responses 


Hours  per 
response 


Total  Hours 


Regulatory 
reference 


Owner  Request  for 
MRRAS  Plan. 


Owner  request  to  renew 
Section  8  without  an 
MRRAS  plan. 


Owner's  notice  of  intent  to 
sell. 

Information  needed  to  de- 
velop a  HUD-approved 
MRRAS  plan. 


Response  to  RFQ 

PAE  Record  Keeping  .... 

PAE  reporting  

PAE  reports  on  projects 

subject  to  RAA  plan. 

Notice  of  rejection 


Owner  cost/benefit  analysis 
Evaluation  of  rehat)ilitation 
needs. 


Owner  sutxnission  in  corv 
nection  with  524(a)  re- 
newal. 

Owner  notice  of  norvre- 
newal. 

PAE  notice  to  owner  of  re- 
fusal to  consider  request 

Owner  appeal  of  a  decision 


Third  part/  notice 

Market  comparable  rent 
determination. 

Information  needed  to  de- 
velop a  rental  assistarKe 
plan. 

Physical  needs  assess- 
ment. 

Third  party  notices 

PAE  subsidy  layering  cer- 
tification. 

PAE  Notice  of  Refusal 

Owner  request  for  adminis- 
trative review. 


250 

235 

235 

160 

140 

20 

10 

27 
25 

250 


250 
250 

250 


250 

250 
250 

25 
20 


Totals 


50  1 

45    

45    

45  1 

10  1 


250 

235 
235 

160 


140 

20 

10 

27 
25 

250 


250 
250 

250 


250 

250 
250 

25 
20 

50 


45 

10 


100 


10 


40 


25,000 


2,500 


10.000 


401.101 


1 

35 

...._......«...... 

401.480 
401.451 

15 

2,400 

402.4 

40 

5.600 

402.6 

2 

40 

401.602 

15 

150 

401.603 

16 
1 

432 
25 

401.651 
.  401.481 

140 

3 
40 

35,000 

750 

10,000 

401200 
401.403 
401.404 
401.405 
401.410 

401.421 


401.451 


2 

20 

500 
5,000 

401.601 
401.500 

ID 
3 

2S0 
60 

401.102 
401.102 

40 
10    .... 

2.000 

401202 
401.302 

10    .... 
30 

i"^ 

401.302 
401.450 

10 

100 

401.473 

3,002 


101.157 


In  accordance  with  5  CFR 
1320.8(d)(1),  HUD  is  soliciting 
comments  bora  members  of  the  public 
and  affected  agencies  concerning  the 
collection  of  information  in  this  interim 
rule  and  the  Request  for  Qualifications 
published  on  August  17, 1998,  at  63  FR 
44102  to: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  acciuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(4)  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  interim  rule.  Comments  must  refer 
to  this  interim  rule  by  name  and  docket 
number  (FR-4298). 

Comments  on  the  emergency 
submission  must  be  submitted  by 
September  18, 1998.  Comments  on  the 
regular  non-emergency  submission  must 
be  submitted  by  November  10, 1998. 


Submit  comments  to:  Joseph  F. 
Uckey.  Jr.,  HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  and 

Reports  Liaison  Officer,  Oliver 
Walker.  Department  of  Housing  and 
Urban  Development.  451  7th  Street.  SW. 
Room  9116.  Washington,  DC  20410. 

Justification  for  Interim  Rule  and 
Shortened  Comment  Period 

It  is  the  general  practice  of  the 
Department  to  provide  a  60-day  public 
comment  period  on  all  rules  in 
accordance  with  24  CFR  part  10. 
However,  section  522(a)(1)  of  MAHRA 
requires  that  this  rule  be  issued  as  an 
interim  rule;  i.e.,  as  a  rule  that  will  take 


48942 


Federal  Register /Vol.  63,  No.  176 /Friday,  September  11,  1998 /Rules  and  Regulations 


effect  without  the  benefit  of  public 
comments.  Section  522(a)(2)  requires 
subsequent  issuance  of  a  final  rule  by 
October  27, 1998  or,  if  later,  3  months 
after  the  Director  of  the  Office  of 
Multifamily  Housing  Assistance 
Restructuring  is  appointed.  Hence,  the 
Department  invites  public  comment  on 
the  interim  rule,  but  is  providing  a  45- 
day  comment  period  instead  of  the 
usual  60-day  period  in  order  to 
minimize  the  period  of  operation  imder 
the  interim  rule  as  desired  by  Congress. 
The  comments  received  within  the  45- 
day  conwnent  period  will  be  considered 
during  development  of  a  final  rule  that 
will  supersede  this  interim  rule  as  soon 
as  feasible.  In  order  to  provide  the 
fullest  and  most  expedient  access  to  the 
provisions  of  this  interim  rule,  HUD 
will  make  it  available  on  the  World 
Wide  Web  at  http://www.hud.gov  on 
the  date  of  publication  in  the  Federal 
Register. 

This  interim  rule  also  contains  a 
partial  implementation  of  the 
rehabilitation  grant  authority  of  section 
236(s)  of  the  National  Housing  Act,  as 
added  by  section  531  of  MAHRA.  The 
interim  rule  authority  in  section 
522(a)(1)  of  MAHRA  directly  applies 
only  to  subtitle  A  of  MAHRA,  and 
section  531  appears  in  subtitle  B. 
However,  the  Department  has 
concluded  that  section  522(a)(1)  is 
authority  for  a  limited  implementation 
of  section  236(s)  through  an  interim  rule 
as  part  of  the  Mark-to-Market  Program 
because  a  rehabilitation  grant  included 
in  aRestructuring  Plan  in  compliance 
with  part  401  will  necessarily  comply 
with  the  statutory  and  other  desirable 
regulatory  requirements  for  a  section 
236(s)  grant.  No  public  pinpose  would 
be  served  by  a  separate  rule  that 
duplicated  many  of  the  part  401 
requirements  in  the  context  of  a  grant 
made  as  part  of  a  Restructiuing  Plan, 
and  HUD  does  not  read  the  statute  as 
requiring  the  separate  rule. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Enviroiunental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW, 
Washington,  DC  20410. 


Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  interim  rule  imder 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  issued  by  the 
President  on  September  30, 1993.  OMB 
determined  that  this  rule  is  a 
"significant  regulatory  action,"  (but  not 
economically  significant)  as  defined  in 
section  3(f)  of  the  Order.  The  interim 
rule  will  have  effects  outside  the 
government,  such  as  rehabilitation  costs 
and  associated  benefits  of  improved 
housing.  Based  on  experience  under 
earlier  demonstration  authority,  HUD 
has  estimated  that  these  effects  outside 
of  the  Government  do  not  total  more 
than  $100  million  annually. 

Any  changes  made  in  this  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file  The 
docket  file  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  interim  rule 
before  publication  and  by  approving  it 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  implements  recently-enacted 
legislation  that  created  a  Mark-to-Market 
Program  through  which  section  8  rents 
for  multifamily  projects  with  HUD- 
insured  or  HUD-held  mortgages  will  be 
reduced  in  order  to  preserve  low- 
income  rental  housing  affordability 
while  reducing  the  long-term  costs  of 
project-based  rental  assistance  and 
minimizing  the  adverse  effect  on  the 
FHA  insurance  funds.  As  the  preamble 
to  the  rule  explains,  section  8  assistance 
is  costly  to  the  Federal  Govermnent  and 
the  cost  is  rising.  To  preserve  affordable 
housing,  the  Congress  determined  that 
reduction  of  section  8  assistance  was 
necessary.  Reduction  or  elimination  of 
section  8  assistance  vsrithout  some  type 
of  transition  or  conversion  process  may 
mean  that  ciurent  projects  assisted  by 
section  8  may  be  unable  to  meet  their 
financial  obligations  including 
operating  expenses,  current  and  future 
capital  needs,  and  debt  service 
payments — particularly  payments  on 
FHA-insured  mortgages.  To  avoid  this 
situation,  the  authorizing  legislation  and 
this  interim  rule  provides  for  a  mortgage 
restructuring  program. 

In  this  interim  rule,  the  Department 
strives  to  provide  flexible  requirements 


in  order  to  reduce  any  biuden  on  small 
entities.  Owners  of  eligible  projects  that 
are  small  entities,  who  might  otherwise 
be  imable  to  meet  their  monthly 
mortgage  payments  after  HUD  reduces 
section  8  rents  to  comparable  market 
rents  as  mandated  by  law,  are  provided 
an  opportimity  to  receive  a  reduction  in 
monthly  mortgage  payments  if  they 
request  a  mortgage  restructuring  under 
the  rule.  As  conditions  of  the  mortgage 
restructuring  the  owners  will  be 
required  to  rehabilitate  the  project  so 
that  it  meets  minimum  standards  of 
housing  quality  and  to  provide  for 
competent  management.  These  are  not 
new  economic  biudens  on  owners,  but 
are  project  matters  which  owners 
already  have  a  responsibility  to  address 
and  should  be  addressing  even  without 
mortgage  restructuring.  The  only  actions 
required  of  the  owner  are  those  needed 
to  ensure  that  a  project  provide  decent 
and  safe  housing  to  those  intended  to 
benefit  from  the  Federal  programs 
involved  (FHA  mortgage  insurance  and 
section  8  housing  assistance  payments.) 
Again,  imder  existing  HUD  regulations 
and  contracts,  owners  are  now  subject  to 
a  decent,  safe,  and  sanitary  standard  or 
a  good  repair  standard.  Owners 
choosing  to  request  a  mortgage 
restructuring  under  this  interim  rule 
will  continue  to  serve  the  same  tenant 
income  mix  as  before  and  will  not  be 
required  to  provide  additional 
affordable  housing. 

Some  of  the  Participating 
Administrative  Entities  (PAEs)  selected 
under  the  interim  rule,  such  as 
nonprofit  organizations  and  for-profit 
entities,  may  be  small  entities.  In  the 
interim  rule  HUD  has  chosen  to 
preserve  for  the  PAE  substantial 
discretion,  within  the  limits  of  the 
statute,  to  choose  the  most  cost-effective 
way  of  undertaking  the  mortgage 
restructiuing  of  projects  assigned  to  the 
PAE.  No  more  projects  will  be  assigned 
to  a  PAE  than  a  PAE  is  able  and  willing 
to  deal  with.  Each  nonprofit  and  for- 
profit  PAEs  v«ll  partner  with  a  public 
entity  to  provide  additional  resources 
and  reduce  the  burden  of  undertaking 
restructurings. 

Nothing  in  the  interim  rule  imposes 
an  adverse  or  disproportionate  burden 
on  a  small  entity.  Small  entities  are 
specifically  invited,  however,  to 
comment  on  whether  this  interim  rule 
will  significantly  affect  them,  in 
accordance  vidth  the  instructions  in  the 
DATES  and  ADDRESSES  sections  in  the 
preamble  of  this  interim  rule.  Such 
comments  will  be  considered  when  a 
final  rule  is  developed. 
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Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  interim  rule  do  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
interim  rule  is  not  subject  to  review 
imder  the  Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 

List  of  Subjects 

24  CFR  Part  401 

Grant  programs-housing  and 
community  development.  Housing, 
Housing  assistance  payments.  Housing 
standards,  Insured  loans,  Loan 
programs-housing  and  community 
development.  Low  and  moderate 
income  housing,  Mortgage  insurance. 
Mortgages,  Rent  subsidies.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  402 

Housing,  Housing  assistance 
payments.  Low  and  moderate  income 
housing.  Rent  subsidies. 

For  the  reasons  set  forth  in  the 
preamble,  24  CFR  is  amended  by  adding 
a  new  Chapter  IV,  which  consists  of 
parts  401  and  402,  to  read  as  follows: 


CHAPTER  IV— OFFICE  OF  MULTIFAMILY 
HOUSING  ASSISTANCE  RESTRUCTURING. 
DEPARTMENT  OF  HOUSING  AND  URBAN 
DEVELOPMENT 

PART  401— MULTIFAMILY  HOUSING 
MORTGAGE  AND  HOUSING 
ASSISTANCE  RESTRUCTURING 
PROGRAM  (MARK  TO  MARKET). 

PART  402— PROJECT-BASED 
SECTION  8  CONTRACT  RENEWAL 
WITHOUT  RESTRUCTURING  UNDER 
SECTION  524  (a)  OF  MAHRA. 

PART  401— MULTIFAMILY  HOUSING 
MORTGAGE  AND  HOUSING 
ASSISTANCE  RESTRUCTURING 
PROGRAM  (MARK-TO-MARKET) 

Subpart  A— General  Provisions;  Eligibility 

Sbc 

401.1  What  is  the  purpose  of  part  401? 

401.2  What  special  definitions  apply  to  this 
part? 

401.99  What  actions  must  an  owner  take  to 
request  a  section  8  contract  renewal? 

401.100  Which  projects  are  eligible  for  a 
Restructuring  Plan  under  this  part? 

401.101  Which  owners  are  ineligible  for  a 
Restructuring  Plan? 

Subpart  B— Participating  Administrative 
Entity  (PAE)  and  Portfolio  Restructuring 
Agreement  (PRA) 

401 .  200    Who  may  be  a  PAE? 
401.201    How  does  HUD  select  PAEs? 

401.300  What  is  a  PRA? 

401.301  Business  arrangements. 

401.302  PRA  administrative  requirements. 

401.303  PRA  indemnity  provisions  for 
SHFAs  and  HAs. 

401.304  PRA  provisions  on  PAE 
compensation. 

401 .307    On-going  responsibility  of  PAE. 

401.309  PRA  term  and  termination 
provisions;  other  remedies. 

401.310  Conflicts  of  interest. 

401.311  Standards  of  conduct. 

401.312  Confidentiality  of  information. 

401.313  Consequences  of  PAE  violations; 
Hnality  of  HUD  determination. 

401.314  Environmental  review 
responsibilities. 

Subpart  C— Restructuring  Plan 

401.400  Required  elements  of  a  Restructuring 
Plan. 

401.401  Consolidated  Plans. 

401.402  Cooperation  with  owner  and 
qualified  mortgagee  in  Restructiu'ing 
Plan  development. 

401.403  Rejection  of  a  request  for  a 
Restructuring  Plan  because  of  actions  or 
omissions  of  owner  or  affiliate  or  project 
condition. 

401.404  Proposed  Restructuring 
Commitment. 

401.405  Restructiuing  Commitment  review 
and  approval  by  HUD. 

401 .406  Execution  of  Restructuring 
Commitment. 

401.407  Closing  conducted  by  PAE. 

401.408  Affordability  and  use  restrictions 
required. 

401.410    Standards  for  determining 
com[>arable  market  rents. 


401.411  Guidelines  for  determining 
exception  rents. 

401.412  Adjustment  of  rents  with  operating 
cost  adjustment  factor  {(XIAF). 

401.420  When  must  the  Restructuring  Plan 
require  project-based  assistance? 

401.421  Rental  Assistance  Assessment  Plan. 

401.450  Owner  evaluation  of  physical 
condition. 

401.451  PAE  Physical  Condition  Analysis 
(PCA).  _ 

401.452  Property  standards  for 
rehabilitation. 

401.453  Housing  quality  standards. 

401.460  Modification  or  refinancing  of  first 
mortgage. 

401.461  HUD-held  second  mortgage. 

401.471  HUD  payment  of  a  section  541(b) 
claim. 

401.472  Rehabilitation  funding. 

401.473  HUD  grants  for  rehabilitation  imder 
section  236(s)  of  NHA. 

401.474  Project  accounts. 

401.480  Voluntary  sale  or  transfer  of 
project 

401.481  Subsidy  layering  limitations  on 
HUDfimds. 

401 .483  Leasing  units  to  certificate  and 
voucher  holders. 

401.484  I>roperty  management  standards. 

401.500  Required  notices  to  third  parties. 

401.501  Who  is  entided  to  receive  notices 
under  $401,500? 

Subpart  D — Implementation  of  the 
Restructuring  Plan  After  Closing 

401.550    Monitoring  and  compliance 

agreements. 
401.552    Servicing  of  second  mortgage. 
401.554    Contract  administration. 

Subpart  E— Section  8  Requlraments  for 
Restructured  Projects 

401.595    Contract  and  regulatory  provisions. 

401.600  Will  a  section  8  contract  be 
extended  if  it  would  expire  while  an 
owner's  request  for  a  Restructuring  Plan 
is  pending? 

401.601  Consideration  of  an  owner's 
request  to  renew  an  expiring  contract 
without  a  Restructuring  Plan. 

401.602  Tenant  protections  if  an  expiring 
contract  is  not  renewed. 

401.605  Project-based  assistance  provisions. 

401.606  Tenant-based  assistance 
provisions. 

401.607  Contract  term. 

Subpart  F— Owner  Dispute  of  Refection  and 
Administrative  Appeal 
401.645    How  does  the  owner  dispute  a 
notice  of  rejection? 

401.650  When  may  the  owner  make  an 
administrative  appeal  of  a  final  decision 
under  this  subpart? 

401.651  Appeal  procedures. 

401.652  No  judicial  review. 
Authority:  12  U.S.C.  1715z-l  and  1735f- 

19(b);  42  U.S.C  1437f  note  and  3535(d). 

Subpart  A— General  Provisions; 
Eligibility 

§401.1    What  is  the  purpose  of  part  401? 

This  part  contains  the  regulations 
implementing  the  authority  in  the 
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Multifamily  Assisted  Housing  Refonn 
and  Affordability  Act  of  1997  (MAHRA) 
for  the  Mark-to-Market  Program 
including  the  renewal  of  project-based 
assistance  contracts  for  eligible  projects 
without  restructuring.  Section  511(b]  of 
MAHRA  details  the  purposes,  and 
section  512(2)  details  the  scope,  of  the 
Program. 

§  401 .2    What  special  dennlttons  apply  to 
this  part? 

(a)  MAHRA  means  the  Miiltifamily 
Assisted  Housing  Reform  and 
Affordability  Act  of  1997.  title  V  of  Pub. 
L.  105-65. 42  U.S.C.  1437f  note. 

(b)  Statutory  terms.  Terms  defined  in 
section  512  of  MAHRA  are  used  in  this 
part  in  accordance  with  their  statutory 
meaning.  These  terms  are:  comparable 
properties,  expiring  contract,  expiration 
date,  fair  market  rent,  mortgage 
restructimng  and  rental  assistance 
siifficiency  plan,  nonprofit  organization, 
qualified  mortgagee,  portfoUo 
restructiuing  agreement,  participating 
administrative  entity,  project-based 
assistance,  renewal.  State,  tenant-based 
assistance,  and  imit  of  general  local 
government. 

(c)  Other  terms.  As  used  in  this  part, 
the  term — 

Affiliate  means  an  affiliate  of  the 
owner  or  an  affiliate  of  the  purchaser,  as 
such  terms  are  defined  in  section  516(a) 
of  MAHRA. 

Applicable  Federal  rate  has  the 
meaning  given  in  section  1274(d)  of  the 
Internal  Revenue  Code  of  1986. 

Community-based  nonprofit 
organization  means  a  non-profit 
organization  that  maintains  at  least  one- 
third  of  its  governing  board's 
membership  for  low-income  residents 
&x)m  the  local  community,  or  for  elected 
representatives  of  commxmity 
organizations  that  represent  low-income 
residents. 

Comparable  market  rents  has  the 
meaning  given  in  §  401.410(b). 

Disabled  family  has  the  meaning 
given  in  §  5.403(b)  of  this  title. 

Elderly  familyhas  the  meaning  given 
in  §  5.403(b)  of  this  title. 

Eligible  project  means  a  project  with 
a  mortgage  insured  or  held  by  HUD, 
project-based  assistance  expiring  on  or 
after  October  1, 1998,  and  rents  for 
assisted  units  exceeding  comparable 
market  rents;  and  otherwise  meeting  the 
definition  of  "eligible  multifamily 
housing  project"  in  section  512(2)  of 
MAHRA. 

HUD  means  the  Director  of  the  Office 
of  Multifamily  Housing  Assistance 
Restructuring  (OMHAR)  or  a  HUD 
official  authorized  to  act  in  Ueu  of  the 
Director,  when  used  in  reference  to 
provisions  of  MAHRA  that  give 


responsibilities  to  the  Director,  and 
otherwise  has  the  meaning  given  in 
§5.100  of  this  title. 

NHA  means  the  National  Housing 
Act,  12  U.S.C.  1702  et  seq. 

Owner  means  the  owner  of  a  project 
and  any  purchaser  of  the  project. 

PAE  means  a  participatmg 
administrative  entity  as  defined  in 
section  512(10)  of  MAHRA,  or  HUD 
when  appropriate  in  accordance  with 
section  513(b)(4)  of  MAHRA. 

PCA  means  a  physicfil  condition 
assessment  of  a  project  prepared  by  a 
PAE  under  §  401.451. 

PRA  means  a  portfolio  restructuring 
agreement  as  defined  in  section  512(9) 
of  MAHRA. 

Priority  purchaser  means  a  piuchaser 
meeting  quahfications  established  by 
HUD  that  is: 

(1)  A  tenant  organization  or 

(2)  A  tenant-endorsed  community- 
based  nonprofit  organization  or  public 
agency. 

Rental  Assistance  Assessment  Plan 
means  the  plan  described  in  section 
515(c)(2)  of  MAHRA. 

Restructured  rent  means  the  rent 
determined  at  the  time  of  restructuring 
in  accordance  with  section  514(g)  of 
MAHRA. 

Restructuring  Plan  means  the 
Mortgage  Restructuring  and  Rental 
Assistance  Sufficiency  Plan  described  in 
section  514  of  MAHRA. 

Section  8  means  section  8  of  the 
United  States  Housing  Act  of  1937, 42 
U.S.C.  1437f. 

Section  541(b)  claim  means  a  claim 
paid  by  HUD  under  an  instuance 
contract  under  authority  of  section 
541(b)  of  the  National  Housing  Act,  12 
U.S.C.  1735f-19(b). 

Tenant  organization  means  an 
organization  that  meets  regularly,  whose 
officers  are  elected  by  a  majority  of 
heads  of  households  of  occupied  units, 
and  whose  membership  is  open  to  all 
tenants  of  a  project. 

Unit  of  local  government  means  the 
smallest  unit  of  general  local 
government  in  which  the  project  is 
located. 

§  401 .99    What  actions  must  an  owner  take 
to  request  a  section  8  contract  renewal? 

(a)  Requesting  Restructuring  Plan.  An 
owner  may  request  a  section  8  contract 
renewal  as  part  of  a  Restructuring  Plan 
by,  at  least  3  months  before  the 
expiration  date  of  any  project-based 
assistance  or  as  soon  as  practicable  if 
the  contract  will  expire  before  January 
13, 1999,  certifying  to  HUD  that  to  the 
best  of  the  owner's  knowledge: 

(1)  Project  rents  are  above  comparable 
market  rents;  and 

(2)  Neither  the  owner  nor  any  affiliate 
is  suspended  or  debarred,  or,  if  so,  a 


voluntary  sale  transfer  of  the  property  is 
proposed  in  accordance  with  §  401.480. 

(b)  Eligible  but  not  requesting 
RestructuFing  Plan.  If  an  ovmet  is 
eligible  for  a  Restructuring  Plan  but 
requests  a  renewal  of  project-based 
assistance  without  a  Plan,  HUD  will 
consider  the  request,  in  accordance  with 
§401.601  if,  at  least  3  months  before  the 
expiration  date  of  any  project-based 
assistance  or  as  soon  as  practicable  if 
the  contract  will  expire  before  January 
1, 1999,  an  owner  provides  to  HUD  the 
certification  required  in  paragraph  (a)  of 
this  section,  and  the  following 
additional  information: 

(1)  A  comparable  market  rent 
analysis; 

(2j  The  prior  fiscal  year's  audited 
financial  statement  for  the  project; 

(3)  An  owner's  evaluation  of  physical 
condition  as  provided  in  §  401.450;  and 

(4)  Such  other  docimients  as  the  PAE 
or  HUD  may  require. 

(c)  Not  eliffbtefor  Restructuring  Plan. 
Section  402.5  of  this  chapter  addresses 
renewal  of  project-based  assistance  for  a 
project  not  eligible  for  a  Restructuring 
Plan. 

§401.100   Which  projects  are  eligible  for  a 
Restructuring  Plan  under  this  part? 

General  eligibility.  A  Restructuring 
Plan  may  be  requested  by  an  owner  of 
an  eligible  project  that: 

(a)  Has  project-based  assistance  with 
an  expiration  date  of  October  1, 1998,  or 
later; 

(b)  Has  current  gross  potential  rent  for 
the  project-based  assisted  imits  that 
exceeds  the  gross  potential  rent  for  the 
project  based  assisted  units  using 
comparable  market  rents;  and 

(c)  Is  not  described  in  section  514(h) 
of  MAHRA. 

§  401 .1 01    Which  owners  are  Ineligible  for  a 
Restructuring  Plan? 

The  request  of  an  owner  of  an  eligible 
project  for  a  Restructuring  Plan  will  not 
be  considered  if  the  owner  or  an  affiliate 
is  debarred  or  suspended  imder  part  24 
of  this  title,  unless  a  sale  or  transfer  of 
the  property  is  proposed  in  accordance 
with  §401.480. 

Subpart  B — Participating 
Administrative  Entity  (PAE)  and 
Portfolio  Restructuring  Agreement 
(PRA) 

§401.200    Who  may  be  a  PAE? 

A  PAE  must  qualify  imder  the 
definition  in  section  512(10)  of 
MAHRA.  It  must  not  have  any 
outstanding  violations  of  civil  rights 
laws,  determined  in  accordance  with 
criteria  in  use  by  HUD.  If  the  PAE  is  a 
private  entity,  whether  nonprofit  or  for- 
profit,  it  must  enter  into  a  partnership 


Federal  Register /Vol.  63,  No.  176 /Friday.  September  11,  1998 /Rules  and  Regulations         48945 


with  a  public  purpose  entity,  which 
may  include  HUD.  The  formed  entity 
must  meet  all  legal  requirements  for  a 
partnership.  A  PAE  may  delegate 
responsibilities  only  as  stated  in  the 
PRA. 

§  401 .201    How  does  HUD  select  PAEs? 

(a)  Selection  of  PAE.  HUD  will  select 
qualified  PAEs  in  accordance  with  the 
criteria  established  in  513(b)  of  MAHRA 
and  criteria  established  by  HUD.  The 
selection  method  is  writhin  HUD's 
discretion,  including  but  not  limited  to 
a  request  for  qualifications. 

(b)  Priority  for  public  agencies.  HUD 
will  provide  a  one-time  priority  period 
for  State  Housing  Finance  Agencies  and 
local  housing  agencies  to  qualify  as  the 
PAEs  for  their  jurisdictions.  If  more  than 
one  agency  quaUfies  for  the  same 
jiuisdiction,  HUD  will  provide  an 
opportunity  for  the  agencies  to  allocate 
responsibility  for  projects  in  the 
jiuisdiction.  If  the  agencies  are  unable  to 
agree,  HUD  will  choose  a  PAE  in 
accordance  with  section  513(b)(2)  of 
MAHRA. 

(c)  Qualification  for  PAE  by  nonprofit 
and  for  profit  entities.  After  the  priority 
period  expires,  HUD  vnll  consider  other 
eUgible  entities  as  PAEs  for  jurisdictions 
in  which  no  public  agency  has  .qualified 
as  the  PAE,  or  for  projects  that  have  not 
been  assigned  to  a  qualified  public 
agency. 

(d)  No  PAE  for  project.  If  HUD  does 
not  select  a  PAE  for  a  project,  HUD  may 
perform  the  functions  of  the  PAE,  or 
contract  with  other  qualified  entities  to 
perform  those  functions. 

§401.300    What  is  a  PRA? 

A  PRA  is  an  agreement  between  HUD 
and  a  PAE  that  delineates  rights  and 
responsibiUties  in  coimection  with 
development  and  implementation  of  a 
Restructuring  Plan.  "The  PRA  must 
contain  the  matters  required  by  section 
513(a)(2)  of  MAHRA,  and  §§401.301 
through  401.309,  as  well  as  other  terms 
and  conditions  required  by  HUD. 

§  401 .301    Business  arrangements. 

If  the  PAE  is  in  a  partnership,  the  PRA 
must  specify  the  following: 

(a)  llie  responsibilities  of  each 
partner  regarding  the  Restructuring 
Plan; 

(b)  The  resources  each  partner  will 
provide  to  accomplish  its  designated 
responsibilities;  and 

(c)  All  compensation  to  each  partner, 
whether  direct  or  indirect 

§401.302    PRA  administrative 
requirements. 

(a)  Inapplicability  of  certain 
requirements.  Parts  84  and  85  of  this 


title  and  contract  procurement 
requirements  do  not  apply  to  a  PRA. 

(b)  Recordkeeping.  Tne  PAE  must 
keep  complete  and  accurate  records  of 
all  activities  related  to  the  PAE's 
performance  under  the  PRA.  The  PAE 
must  retain  the  records  for  at  least  3 
years  after  the  PRA  terminates. 

(c)  Inspection  of  records  and. audit. 
Upon  reasonable  notice,  the  PAE  must 
permit  the  Comptroller  General  of  the 
United  States  and  HUD  (including 
representatives  of  the  HUD  Office  of 
Inspector  General)  to  inspect,  audit  and 
copy  any  records  required  to  be  retained 
imder  this  section. 

401 .303    PRA  Indemnity  provisions  for 
SHFAsandHAs. 

When  a  PRA  requires  HUD  to 
indemnify  a  PAE  in  accordance  with 
section  513(a)(2)(G)  of  MAHRA,  any 
payment  under  this  indemnity  is 
contingent  upon  the  availability  of 
funds  that  are  permitted  by  law  to  be 
used  for  this  purpose. 

§401.304    PRA  provisions  on  PAE 
compensation. 

(a)  Base  fee.  The  PRA  will  provide  for 
a  base  fee  to  be  paid  by  HUD. 

(b)  Incentives.  The  PRA  may  provide 
for  incentives  to  be  paid  by  HUD  for 
achievement  of  stated  objectives. 

(c)  Expenses.  The  PRA  will  identify 
expenses  incurred  by  the  PAE  that  will 
qualify  for  reimbursement  by  HUD. 

§  401 .307    Ongoing  responsibility  of  PAE. 

The  PRA  must  provide  for  on-going 
activities  necessary  to  implement  the 
Restructuring  Plan  after  the  closing 
under  §401.407. 

§  401 .309    PRA  term  and  termination 
provisions;  other  remedies. 

(a)  1-year  term  with  renewals.  The 
PRA  vrill  have  a  term  of  1  year,  to  be 
renewed  for  successive  terms  of  1  year 
with  the  mutual  agreement  of  both 
parties.  The  PRA  will  provide  for  HUD 
to  pay  final  compensation  to  the  PAE 
and  to  assign  responsibility  for 
continuing  activities  if  the  PRA  is  not 
renewed. 

(b)  Termination  for  cause.  A  PRA  vnll 
be  subject  to  termination  by  HUD  at  any 
time  for  cause,  vnth  payment  required 
by  HUD  as  provided  in  the  PRA  only  for 
matters  performed  by  the  PAE  to  the 
date  of  termination.  When  cause  for 
termination  exists,  HUD  may  order  an 
immediate  transfer  of  some  or  all  of  the 
PAE's  duties  to  another  PAE  designated 
by  HUD.  HUD  may  temporarily  waive 
its  right  of  immediate  termination  for 
cause  in  order  to  allow  an  orderly 
transfer  of  duties  and  responsibilities 
under  a  PRA,  without  waiving  the  right 
of  termination  after  the  transfer  has  been 


completed  to  HUD's  satisfaction.  HUD 
will  retain  the  right  of  set-off  against  any 
payments  due  as  well  as  such  other 
rights  afforded  at  law  and  in  equity. 

(c)  Liability  for  damages.  During  the 
term  of  a  PRA,  or  notwithstanding  any 
termination  of  a  PRA,  HUD  may  seek  its 
actual,  direct,  and  consequential 
damages  from  any  PAE  failure  to 
comply  with  its  obligations  under  the 
PRA. 

(d)  Cumulative  remedies.  The 
remedies  under  this  section  are 
cumulative  and  in  addition  to  any  other 
remedies  or  rights  HUD  may  have  under 
the  terms  of  the  PRA,  at  law,  or 
otherwise. 

§401.310    Conflicts  of  interest 

(a)  Definitions.  (1)  Conflict  of  interest. 
A  conflict  of  interest  is  a  situation  in 
which  a  PAE  or  other  restricted  person 
has: 

(i)  A  financial  interest  in  a  matter 
relating  to  the  PRA; 

(ii)  One  or  more  personal,  business,  or 
financial  interests  or  relationships 
which  would  cause  a  reasonable  person 
with  knowledge  of  the  relevant  facts  to 
question  the  integrity  or  impartiality  of 
those  who  are  or  will  be  acting  under 
the  PRA;  or 

(iii)  Is  taking  an  adverse  position  to 
HUD  or  to  an  owner  whose  project  is 
covered  by  a  PRA  in  a  lawsuit, 
administrative  proceeding  or  other 
contested  matter. 

(2)  Control  means  the  power  to  vote, 
directly  or  indirectly,  25  percent  or 
more  of  any  class  of  the  voting  stock  of 
a  company;  the  ability  to  direct  in  any 
manner  the  election  of  a  majority  of  a 
company  (or  other  entity's)  directors  or 
trustees;  or  the  abiUty  to  exercise  a 
controlling  influence  over  the  company 
or  entity's  management  and  policies. 
For  purposes  of  this  definition,  a  general 
partner  of  a  limited  partnership  is 
presumed  to  be  in  control  of  that 
partnership. 

(3)  Restricted  person  means  a  PAE; 
any  management  official  of  the  PAE;  any 

.  legal  entity  that  is  under  the  control  of 
the  PAE,  is  in  control  of  the  PAE  or  is 
under  common  control  with  the  PAE;  or 
any  employee,  agent  or  contractor  of  the 
PAE,  or  employee  of  such  agent  or 
contractor,  who  will  perform  or  has 
performed  services  under  a  PRA  with 
HUD. 

(b)  General  probibitiotts.  (1)  The  PAE 
may  not  permit  conflicts  of  interest  to 
exist  without  obtaining  a  waiver  in 
accordance  with  this  section. 

(2)  The  PAE  must  establish 
procedures  to  identify  confficts  of 
interest  and  to  ensure  that  conflicts  of 
interest  do  not  arise  or  continue,  subject 
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to  waiver  under  paragraph  (c)  of  this 
section. 

(3)  HUD  will  not  enter  into  PRAs  with 
potential  PAEs  who  have  conflicts  of 
interest  associated  vtrith  a  particular 
project,  or  permit  PAEs  to  continue 
performance  under  existing  PRAs  when 
such  PAEs  have  conflicts  of  interest, 
unless  such  conflicts  have  been 
eliminated  to  HUD's  satisfaction  by  the 
PAE  or  potential  PAE  or  are  waived  by 
HUD. 

(4)  The  PAE  has  a  continuing 
obligation  to  take  all  action  necessary  to 
identify  whether  it  or  any  other 
restricted  person  has  a  conflict  of 
interest. 

(c)  Waivers.  HUD  will  waive  conflicts 
of  interest  only  when,  in  light  of  all 
relevant  circumstances,  the  interests  of 
HUD  in  the  PAE's  or  another  restricted 
persons's  participation  outweigh  the 
concern  that  a  reasonable  person  may 
question  the  integrity  of  HUD's 
operations. 

(d)  Conflicts  of  interest  arising  prior  to 
PAE  selection.  (1)  Request  for  review  of 
conflicts  of  interest,  (i)  A  potential  PAE, 
with  its  request  to  HUD  for 
consideration  for  selection  as  a  PAE, 
must  identify  existing  conflicts  of 
interest  and  may  make  a  written  request 
for  a  determination  as  to  the  existence 
of  a  conflict  of  interest,  may  request  that 
the  conflict  of  interest,  if  any,  be 
waived,  or  may  propose  how  it  could 
eliminate  the  conflict. 

(ii)  If,  after  submitting  a  request  but 
prior  to  selection,  a  potential  PAE 
discovers  that  it  has  a  conflict,  it  must 
notify  HUD  in  writing  within  10  days  of 
submitting  the  request  or  prior  to 
selection,  whichever  is  earlier.  The 
potential  PAE  may,  with  its  notices, 
request  that  the  conflict  be  waived  or 
may  propose  how  it  may  eliminate  the 
conflict.  The  potential  PAE  may  also 
request  a  determination  as  to  the 
existence  of  the  conflict. 

(2)  Review  by  HUD.  Subject  to  the 
restrictions  set  forth  in  this  section, 
HUD  in  its  sole  discretion  may 
determine  whether  a  conflict  of  interest 
exists,  may  waive  the  conflict  of 
interest,  or  may  approve  in  writing  a 
PAE's  proposal  to  eliminate  a  conflict  of 
interest. 

(e)  Conflicts  of  interest  that  arise  or 
are  discovered  after  PAE  selection.  (1)  A 
PAE  must  notify  HUD  in  writing  within 
10  days  after  discovering  that  it  or 
another  restricted  person  has  a  conflict 
of  interest.  Such  notification  must 
contain  a  detailed  description  of  the 
conflict  of  interest  and  state  how  the 
PAE  intends  to  eliminate  the  conflict. 
The  PAE  may  also  request  a 
determination  as  to  the  existence  of  a 
conflict. 


(2)  HUD  will,  after  receipt  of  such 
notification  or  other  discovery  of  the 
PAE's  conflict  or  potential  conflict  of 
interest,  take  such  action  as  it 
determines  is  in  its  best  interests,  which 
may  involve  proceeding  imder  §401.313 
or  as  provided  in  paragraph  (e)(2)  of  this 
section.  HUD  may  notify  the  PAE  in 
writing  of  its  findings  as  to  whether  a 
conflict  of  interest  exists  and  the  basis 
for  such  determination,  whether  or  not 
a  waiver  will  be  granted,  or  whedier 
corrective  actions  may  be  taken  in  order 
to  eliminate  the  conflict  of  interest. 
Corrective  action  must  be  completed  by 
the  PAE  not  later  than  30  days  after 
notification  is  mailed  by  HUD  unless 
HUD,  at  its  sole  discretion,  determines 
that  it  is  in  its  best  interests  to  grant  the 
PAE  an  extension  in  which  to  complete 
the  corrective  action. 

(f)  Reconsideration  of  decisions. 
Decisions  issued  pursuant  to  this 
section  may  be  reconsidered  by  HUD 
upon  application  by  the  PAE.  Such 
requests  must  be  in  writing  and  must 
contain  the  basis  for  the  request.  HUD 
may,  at  its  discretion  and  after 
determining  that  it  is  in  its  best 
interests,  stay  any  corrective  or  other 
actions  previously  ordered  pending 
reconsideration  of  a  decision.    . 

§  401 .31 1    Standards  of  conduct 

(a)  Minimum  ethical  standards  for 
PAEs.  In  connection  writh  the 
performance  of  any  PRA  and  during  the 
term  of  such  PRA,  a  PAE  or  other 
restricted  person  (as  defined  in 
§401.310)  may  not: 

(1)  Solicit  for  itself  or  others  favors, 
gifts,  or  other  items  of  monetary  value 
from  any  person  who  is  seeking  official 
action  from  HUD  or  the  PAE  in 
connection  with  the  PRA  or  has 
interests  which  may  be  substantially 
affected  by  the  restricted  person's 
performance  or  nonperformance  of 
duties  to  HUD; 

(2)  Use  improperly  or  allow  the 
improper  use  of  HUD  property,  or 
property  over  which  the  restricted 
person  has  supervision  or  charge  by 
reason  of  the  PRA; 

(3)  Use  its  status  as  PAE  for  its  own 
benefit,  or  the  financial  or  business 
benefit  of  a  third  party,  except  as 
contemplated  by  the  PRA;  or 

(4)  Make  any  unauthorized  promise  or 
commitment  on  behalf  of  HUD. 

(b)  18  U.S.C.  201.  Pursuant  to  18 
U.S.C.  201,  whoever  acts  for  or  on 
behalf  of  HUD  in  connection  with  the 
matters  covered  by  this  part  is  deemed 
to  be  a  public  official.  Public  officials 
are  prohibited  fi'om  soliciting  or 
accepting  anything  of  value  in  return  for 
being  influenced  in  the  performance  of 


official  actions.  Violators  are  subject  to 
criminal  sanctions. 

(c)  18  U.S.C.  1001 .  Pursuant  to  18 
U.S.C.  1001,  whoever  knowingly  and 
willingly  falsifies  a  material  fact,  makes 
a  fialse  statement  or  utilizes  a  false 
writing  in  connection  with  a  PRA  is 
subject  to  criminal  sanctions.  Other 
Federal  civil  statutes  also  apply  to 
making  false  statements  to  the  United 
States. 

(d)  18  U.S.C.  207.  Former  government 
employees  are  subject  to  the 
prohibitions  foimd  at  18  U.S.C.  207. 

§401.312    Confidentiality  of  information. 

A  PAE  and  every  other  restricted 
person  (as  defined  in  §  401.310)  has  a 
duty  to  protect  confidential  information 
and  to  prevent  its  use  to  further  a 
private  interest  other  than  as 
contemplated  by  the  PRA.  As  used  in 
this  section,  confidential  information 
means  information  that  a  PAE  or  other 
restricted  person  obtains  bom  or  on 
behalf  of  HUD  or  a  third  party  in 
connection  with  a  PRA  but  does  not 
include  information  generally  available 
to  the  public  unless  Uie  information 
becomes  available  to  the  pubUc  as  a 
result  of  tmauthorized  disclosure  by  the 
PAE  or  another  restricted  person. 

§  401 .31 3    Consaquancas  of  PAE 
violations;  finality  of  detarmination. 

(a)  Effect  on  PRA.  If  a  PAE.  potential 
PAE  or  other  restricted  person  (as 
defined  in  §  401.310)  violates 

§§  401.310,  410.311,  or  401.312.  HUD 
may: 

(1)  Find  the  PAE  imqualified  to  enter 
into  a  PRA,  or  imqualified  to  receive 
additional  projects  for  restructuring 
imder  an  existing  PRA; 

(2)  Find  the  PAE  in  default  under  an 
existing  PRA  with  the  right  of 
termination  for  cause  under  §  401.309; 
or 

(3)  Seek  its  actual,  direct,  and 
consequential  damages  firom  a  PAE 
whose  conflicts  of  interest,  failure  to 
comply  with  confidentiality 
requirements,  or  failure  to  comply  vnth 
the  minimmn  ethical  standards  for  PAEs 
that  were  the  basis  for  termination  of  a 
PRA. 

(b)  Cumulative  remedies.  The 
remedies  under  this  section  are 
cumulative  and  in  addition  to  any  other 
remedies  or  rights  HUD  may  have  under 
the  terms  of  the  PRA.  at  law.  or 
otherwise. 

(c)  Finality  of  determination.  Any 
determination  made  by  HUD  pursuant 
to  this  section  is  at  HUD's  sole 
discretion  and  is  not  subject  to  further 
administrative  review; 
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§401.314    Environmental  review 
responsibilities. 

HUD  v\rill  retain  all  responsibility  for 
environmental  review  under  part  50  of 
this  title.  Any  required  review  will  be 
completed  before  any  HUD  execution  of 
the  Restructuring  Commitment  imder 
§401.405. 

Subpart  C— Restructuring  Plan 

§401.400    Required  elements  of  a 
Restructuring  Plan. 

(a)  General.  A  PAE  is  responsible  for 
the  development  of  a  Restructuring  Plan 
for  each  project  included  in  its  PRA. 

(b)  Required  elements.  The 
Restructiuing  Plan  must  contain  a 
narrative  that  fully  describes  the 
restructure  transaction.  The 
Restructuring  Plan  must  include  the 
elements  required  at  Section  514  of 
MAHRA.  The  Restructuring  Plan  must 
describe  the  use  of  any  restructuring 
tools  listed  at  section  517(a)  and  (b)  of 
MAHRA.  and  must  contain  other 
requirements  as  determined  by  HUD. 

§401.401    Consolidated  Plans. 

A  PAE  may  request  HUD  to  approve 
a  Consolidated  Restructiuing  Plan  that 
presents  an  overall  strategy  for  more 
than  one  project  included  in  the  PRA. 
HUD  will  consider  approval  of  a 
Consolidated  Restructuring  Plan  for 
projects  having  common  ownership, 
geographic  proximity,  common 
mortgagee  or  servicer,  or  other  factors 
that  contribute  to  more  efficient  use  of 
the  PAE's  resources.  Notwithstanding 
the  more  efficient  use  of  a  PAE's 
resources,  HUD  will  not  approve  any 
Consolidated  Restructuring  Plans  that 
have  a  detrimental  effect  on  tenants  or 
the  community,  or  a  higher  cost  to  the 
Federal  government. 

§  401 .402    Cooperation  with  owner  and 
qualified  mortgagee  In  Restructuring  Plan 
development 

A  PAE  jnust  comply  with  section 
514(a)(2)  of  MAHRA  by  using  its  best 
efforts  to  seek  the  cooperation  of  the 
ovfnet  and  qualified  mortgagee  or  its 
designee  in  the  development  of  the 
Restructuring  Plan.  If  the  owner  fails  to 
cooperate  to  the  satisfaction  of  the  PAE 
and  HUD  agrees,  the  PAE  must  notify 
the  owner  that  the  PAE  will  not  develop 
a  Restructuring  Plan.  This  notice  will  be 
a  final  decision  subject  to  dispute  and 
administrative  appeal  under  subpart  F 
of  this  part.  If  the  qualified  mortgagee 
does  not  cooperate  in  modifying  the 
mortgage,  the  PAE  and  owner  may 
continue  to  develop  a  Restructuring 
Plan  to  restructure  the  loan  using 
alternative  financing. 


§  401 .403    Rejection  of  a  request  for  a 
Restructuring  Plan  because  of  actions  or 
omissions  of  owner  or  affiliate  or  project 
condition. 

(a)  Ongoing  determination  of  owner 
and  project  eligibility.  Notwithstanding 
an  initial  determination  to  accept  the 
owner's  request  for  a  Restructuring  Plan, 
the  PAE  is  responsible  for  a  further 
more  complete  and  ongoing  assessment 
of  the  eligibility  of  the  owner  and 
project  while  the  Restructuring  Plan  is 
developed.  The  PAE  must  advise  HUD 
if  at  any  time  any  of  the  grounds  for 
rejection  listed  in  paragraph  (b)  of  this 
section  exist. 

(b)  Grounds  for  rejection.  HUD  may 
elect  not  to  permit  continued 
consideration  of  the  Restructuring  Plan 
if  at  any  time  before  closing  under 
§401.407: 

(1)  The  owner  or  an  affiliate  is 
debarred  or  suspended  under  part  24  of 
this  title; 

(2)  HUD  or  the  PAE  determines  that 
the  owner  or  an  affiliate  has  engaged  in 
material  adverse  financial  or  managerial 
actions  or  omissions  as  described  at 
section  516(a)  and  (b)  of  MAHRA, 
including  any  outstanding  violations  of 
civil  rights  laws  in  connection  any 
project  of  the  ovraer  or  affiUate;  or 

(3)  HUD  or  the  PAE  determines  that 
the  project  does  not  meet  the  housing 
quality  standards  in  §  401.453  and  tl^t 
the  poor  condition  of  the  project  is  not 
likely  to  be  remedied  in  a  cost-effective 
manner  through  the  Restructuring  Plan. 

(c)  Dispute  and  appeal.  An  owner 
may  dispute  a  rejection  under  this 
section  and  seek  administrative  review 
under  the  procedures  in  subpart  F  of 
this  part. 

§  401 .404    Proposed  Restructuring 
Commitment 

A  PAE  must  submit  a  Restructuring 
Plan  and  a  proposed  Restructuring 
Commitment  to  HUD  for  approval,  prior 
to  submitting  the  Commitment  to  the 
owner  for  execution.  The  proposed 
Restructuring  Commitment  must  be  in  a 
form  approved  by  HUD,  incorporate  the 
Restructuring  Plan,  and  include  the 
following: 

(a)  The  lender,  loan  amount,  interest 
rate,  and  term  of  any  mortgages  or 
unsecured  financing  for  the  mortgage 
restructuring  and  rehabifitation,  and  any 
credit  enhancement; 

(b)  The  amount  of  any  pajmient  of  a 
section  541(b)  claim; 

(c)  The  type  of  section  8  assistance 
and  the  section  8  restructiu«d  rents; 

(d)  The  rehabilitation  required,  the 
source  of  the  owner  contribution,  and 
escrow  arrangements; 

(e)  The  uses  for  project  accounts; 

(f)  The  terms  of  any  sale  or  transfer  of 
the  project;  and 


(g)  A  schedule  setting  forth  all  sources 
and  uses  of  funds  to  implement  the 
Restructuring  Plan,  including  setting 
forth  the  balances  of  project  accounts 
before  and  after  restructuring;  and 

(h)  Other  terms  and  conditions 
prescribed  by  HUD. 

§401.405    Restructuring  Commitment 
review  and  approval  by  HUD. 

HUD  will  either  approve  the 
Restructuring  Commitment  as 
submitted,  require  changes  as  a 
condition  for  approval,  or  reject  the 
Plan.  If  the  Plan  is  rejected,  HUD  will 
inform  the  PAE  of  the  reasons  for 
rejection.  HUD's  rejection  of  the  Plan  is 
subject  to  the  dispute  and 
administrative  appeal  provisions  of 
subpart  F  of  this  part. 

§  401 .406    Execution  of  Restructuring 
Commitment 

When  HUD  approves  the 
Restructuring  Commitment,  the  PAE 
will  deliver  the  Restructuring 
Commitment  to  the  owner  for  execution. 
The  Restructuring  Commitment 
becomes  binding  upon  execution  by  the 
owrner.  An  owrner  who  does  not  execute 
the  Restructuring  Commitment  may 
appeal  its  terms  and  seek  modification 
under  subpart  F  of  this  part. 

§401.407    Closing  conducted  by  PAE. 
After  the  owner  has  executed  the 
Restructuring  Commitment,  the  PAE 
must  arrange  for  a  closing  to  execute  all 
documents  necessary  for 
implementation  of  the  Restructuring 
Plan.  The  PAE  must  use  standard 
documents  approved  by  HUD,  with 
modifications  only  as  necessary  to 
comply  with  applicable  State  or  local 
laws,  or  such  other  modifications  as  are 
approved  in  writing  by  HUD. 

§401.408    Affordability  and  use  restrictions 
required. 

(a)  General.  The  Restructuring  Plan 
must  provide  that  the  project  will  be 
subject  to  affordability  and  use 
restrictions  in  a  Use  Agreement 
acceptable  to  HUD.  The  Use  Agreement 
must  be  recorded  and  in  effect  for  at 
least  30  years.  It  must  include  at  least 
the  provisions  required  by  this  section. 

(b)  Use  restriction.  The  project  must 
continue  to  be  used  for  residential  use 
with  no  reduction  in  the  number  of 
residential  units  without  prior  HUD 
approval. 

(c)  Affordability  restrictions.  Except 
during  a  period  when  at  least  20  percent 
of  the  units  in  a  project  receive  project- 
based  assistance: 

(1)  At  least  20  percent  of  the  units  in 
the  project  must  be  leased  to  families 
whose  adjusted  income  does  not  exceed 
50  percent  of  the  area  median  income  as 


48948         Federal  Register /Vol.  63,  No.  176 /Friday,  September  11,  1998 /Rules  and  Regulations 


deteimined  by  HUD,  writh  adjustments 
for  household  size,  at  rents  no  greater 
than  30  percent  of  50  percent  of  the  area 
median  income;  or 

(2)  At  least  40  percent  of  the  imits  in 
the  project  must  be  leased  to  families 
whose  adjusted  income  does  not  exceed 
60  percent  of  the  area  median  income  as 
determined  by  HUD,  with  adjustments 
for  household  size,  at  rents  no  greater 
than  30  percent  of  60  percent  of  the  area 
median  income. 

(d)  Comparable  configuration.  The 
type  and  size  of  the  imits  that  satisfy  the 
aiffordability  restrictions  of  paragraph  (c) 
of  this  section  must  be  comparable  to 
the  type  and  size  of  the  units  for  the 
project  as  a  whole. 

(e)  Owner  obligation  to  accept 
assistance.  Subject  to  the  availability  of 
appropriated  funds,  the  owner  of  the 
project  must  accept  any  offer  of  project- 
based  or  tenant-based  assistance 
renewal  or  extension  so  long  as  the  offer 
is  in  accordance  with  the  terms  and 
conditions  specified  in  the 
Restructuring  Plan. 

(f)  Reporting.  The  Use  Agreement 
must  contain  appropriate  fineincial  and 
other  reporting  requirements  for  the 
owner. 

(g)  Enforcement  and  amendment.  The 
Use  Agreement  will  be  enforceable  by 
interested  parties  to  be  specified  in  the 
Agreement,  which  may  include  HUD, 
the  PAE,  project  tenants,  organizations 
representing  project  tenants,  and  the 
unit  of  local  government. 

(h)  Modifications.  HUD  will  retain  the 
right  to  approve  modifications  of  the 
Use  Agreement  agreed  to  by  the  owner 
without  the  consent  of  any  other  party, 
including  those  having  the  right  of 
enforcement. 

§  401 .41 0    Standards  for  determining 
comparabie  niarket  rents. 

(a)  When  are  comparable  market  rents 
required?  The  Restructuring  Plan  must 
establish  restructured  rents  at 
comparable  market  rents  imless  the  PAE 
finds  that  exception  rents  are  necessary 
under  §401.411. 

(b)  Comparable  market  rents  defined. 
Comparable  market  rents  are  the  rents 
charged  for  properties  that  the  PAE 
determines  to  be  comparable  properties 
as  defined  in  section  512(1)  of  MAHRA, 
except  that  projects  assisted  under  part 
891  of  this  title  may  not  be  taken  into 
account.  For  purposes  of  section  512(1), 
other  relevant  characteristics  include 
any  applicable  rent  control  and  other 
characteristics  determined  by  the  PAE. 

(c)  Methodology  for  determining 
comparable  market  rents.  If  the  PAE  is 
unable  to  identify  at  least  three 
comparable  properties  within  the  local 
market,  the  PAE  may: 


(1)  Use  non-comparable  housing  stock 
within  that  market  fi-om  which 
adjustments  can  be  made;  or 

(2)  If  necessary  to  go  outside  the 
market,  use  comparable  properties  as  far 
outside  the  local  market  as  it  finds 
reasonable,  from  which  adjustments  can 
be  made. 

(d)  Using  FMR  as  last  resort.  If  the 
PAE  is  imable  to  identify  enough 
properties  under  paragraph  (c)  of  this 
section,  the  rents  must  be  set  at  90 
percent  of  the  Fair  Market  Rents  for  the 
relevant  market  area. 

§  401.41 1    Guidelines  for  determining 
exception  rents. 

(a)  When  do  exception  rents  apply?  (1) 
The  Restructuring  Plan  may  provide  for 
exception  rents  established  under 
section  514(g)  of  MAHRA  if  the  PAE 
determines  that  project  income  imder 
the  rent  levels  established  under 
§401.410  would  be  inadequate  to  meet 
the  costs  of  operating  the  project  as 
described  in  paragraph  (b)  of  this 
section  and  that  the  housing  needs  of 
the  tenants  and  the  community  could 
not  be  adequately  addressed. 

(2)  In  any  fiscal  year,  the  PAE  may  not 
request  HUD  to  approve  Restructuring 
Plans  vdth  exception  rents  for  more 
than  20  percent  of  all  imits  covered  by 
the  PRA,  except  that  HUD  may  approve 
a  waiver  of  this  20  percent  limitation 
based  on  the  PAE's  narrative 
explanation  of  special  need. 

(b)  How  are  exception  rents 
calculated?  Exception  rents  must  be  set 
at  a  level  sufficient  to  support  the  costs 
of  operating  the  project.  The  PAE  must 
take  into  account  the  cost  items  listed  in 
section  514(g)(3)(A)  through  (E)  of  . 
MAHRA,  except  that  debt  service  is 
limited  to  payment  of  the  second 
mortgage  under  §  401.461(a)  or  a 
rehabilitation  loan  included  in  the 
Restnictiuing  Plan.  The  exception  rent 
must  not  exceed  120  percent  of  the  Fair 
Market  Rent  for  the  market  area,  except 
that  HUD  may  approve  an  exception 
rent  greater  than  120  percent  of  Fair 
Market  Rent,  based  on  a  narrative 
explanation  of  special  need  submitted 
by  the  PAE,  subject  to  the  5  percent 
limitation  in  section  514(g)(2)(A)  of 
MAHRA. 

§  401 .41 2    Adjustment  of  rents  with 
operating  cost  adjustment  factor  (OCAF). 

(a)  OCAF  required  for  Restructuring 
Plan.  The  Restructuring  Plan  must 
provide  for  annual  adjustment  of  the 
restructured  rents  by  an  OCAF 
determined  by  HUD  and  applied  as 
provided  in  this  section.  An  OCAF  may 
be  positive  or  negative. 

(b)  Application  of  OCAF.  HUD  will 
apply  the  OCAF  to  the  previous  year's 


contract  rent  less  the  portion  of  that  rent 
paid  for  debt  service.  Paragraph  (b)  of 
this  section  applies  to  renewds  of 
contracts  in  subsequent  years  which 
receive  restructiu«d  rents  under  either 
section  514(g)(1)  or  (2)  of  MAHRA. 

§401.420   When  must  the  Restructuring 
Plan  require  project-based  assistance? 

(a)  Criteria  in  MAHRA.  The 
Restructuring  Plan  must  provide  for  the 
section  8  contract  to  be  renewed  as 
project-based  assistance,  subject  to  the 
availability  of  funds  for  this  piupose,  if 
the  PAE  determines  that  one  or  more  of 
the  circumstances  described  in  section 
515(c)(1)(A),  (B),  or  (C)  of  MAHRA 
exists. 

(b)  Meaning  of  "predominant".  For 
purposes  of  section  515(c)(1)(B),  project 
has  a  predominant  number  of  units 
occupied  by  elderly  families,  disabled 
families,  or  elderly  and  disabled 
families  if  at  least  50  percent  of  the 
units  are  occupied  by  these  families. 

(c)  Tight  rental  market.  The 
conditions  of  section  515(c)(1)(A)  are 
met  if  the  PAE  determines  that  there  is 
a  market-wide  vacancy  rate  of  6  percent 
or  less. 

§  401 .421    Rental  Assistance  Assessment 
Plan. 

(a)  Plan  required.  For  any  project  not 
subject  to  mandatory  project-based 
assistance  imder  §  401.420,  the  PAE 
must  develop  a  Rental  Assistance 
Assessment  Plan  in  accordance  with 
section  515(c)(2)  of  MAHRA  to 
determine  whether  assistance  should  be 
renewed  as  project-based  assistance  or 
whether  some  or  all  of  the  assisted  imits 
should  be  converted  to  tenant-based 
assistance. 

(b)  Matters  to  be  assessed.  The  PAE 
must  consider  the  cost  of  providing 
assistance,  comparing  the  applicable 
payment  standard  for  tenant-based 
assistance  to  the  project's  adjusted  rent 
levels  determined  under  §401.410  or 
§401.411.  In  addition,  the  PAE  must 
consider  the  other  matters  listed  in 
section  515(c)(2)(B)  of  MAHRA  to  be 
assessed  as  part  of  the  Plan,  and  the 
applicable  Consolidated  Plan  developed 
under  part  91  of  this  title. 

(c)  Conversion  may  be  phased  in.  Any 
conversion  fi'om  project-based 
assistance  to  tenant-based  assistance 
may  occur  over  a  period  of  not  more 
than  5  years  if  the  PAE  decides  the 
transition  period  is  needed  for  the 
financial  viability  of  the  project. 

(d)  Reports  to  HUD.  The  PAE  must 
report  to  HUD  on  the  matters  specified 
in  section  515(c)(2)(C)  of  MAHRA  at 
least  semi-annually. 
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$401,450    Owner  evaluation  of  physical 
condition. 

(a)  Initial  evaluation.  The  owner  must 
evaluate  the  physical  condition  of  the 
project  ard  provide  the  following 
information  to  the  PAE  in  a  form 
acceptable  to  the  PAE: 

(1)  All  work  items  required  to  bring 
the  project  to  the  standard  in  §  401.452; 

(2)  The  capital  repair  or  replacement 
items  that  will  be  necessary  to  maintain 
the  long-term  physical  integrity  of  the 
property; 

(3)  A  plan  for  funding  the 
rehabilitation  work  included  in 
paragraph  (a)(1)  of  this  section,  which 
work  must  be  completed  in  a  timely 
manner  after  closing  the  restructuring 
transaction,  that  identifies  the  source  of 
the  required  owner  contribution  of  non- 
project  funds;  and 

(4)  An  estimate  of  the  initial  deposit, 
if  any,  and  the  estimated  monthly 
deposit  to  the  reserve  for  replacement 
account  for  the  next  20  years. 

(b)  Reconsideration  and  modification 
of  evaluation.  If  the  PAE,  after  its 
independent  review  under  §  401.451, 
determines  that  the  owner's  evaluation 
either  fails  to  address  specific  necessary 
work  items  or  fails  to  propose  a  cost- 
effective  approach  to  rehabilitation,  the 
owner  may  modify  its  evaluation  to 
satisfy  the  concerns  of  the  PAE. 

§  401  «451    PAE  Physical  Condition 
Analysis  (PCA). 

(a)  Review  and  certification  of  owner 
evaluation.  (1)  The  PAE  must 
independently  evaluate  the  physical 
condition  of  the  project  by  means  of  a 
PCA.  If  the  PAE  finds  any  immediate 
threats  to  health  and  safety,  the  owner 
must  complete  those  work  items 
immediately,  or  the  PAE  must  evaluate 
the  project's  eUgibility  in  accordance 
with  §  401.403(b)(3). 

(2)  After  consultation  with  the  owner 
and  an  opportunity  for  the  owner  to 
modify  its  evaluation  performed  under 
§401.450,  the  PAE  must  certify  to  the 
acciuacy  and  completeness  of  the 
owner's  evaluation  performed  under 
§  401.450  for  each  project  covered  by 
the  PRA  or  state  that  the  evaluation  fails 
to  address  certain  items  or  does  not 
propose  a  cost  effective  approach. 

(b)  Rejection  for  inaccurate  or 
incomplete  owner  evaluation.  If  the  PAE 
cannot  certify  to  the  accuracy  and 
completeness  of  the  owner's  evaluation 
due  to  its  failure  to  address  specific 
work  items  or  because  it  does  not 
propose  a  cost  effective  approach,  the 
PAE  must  notify  HUD.  If  HUD  agrees 
with  the  PAE's  determination,  the  PAE 
must  notify  the  owner  that  the  request 
for  a  Restructuring  Plan  is  rejected. 


(c)  Rejection  for  lack  of  cost- 
effectiveness.  Based  on  the  completed 
PCA,  the  PAE  must  determine  whether 
proceeding  with  a  Restructiuing  Plan 
with  necessary  rehabilitation  is  more 
cost-effective  in  terms  of  Federal 
resources  than  rejecting  the  Request  for 
a  Restructuring  Plan  under 

§  401.403(b)(3)  and  providing  tenant- 
based  assistance  for  displaced  tenants 
under  §  401.602.  HUD  vdll  provide 
guidance  to  PAEs  for  making  the  cost- 
effectiveness  determination.  If  the  PAE 
concludes  that  a  request  for  a 
Restructuring  Plan  should  be  rejected 
because  of  lack  of  cost-effectiveness,  it 
must  also  consider  the  effect  on  tenants 
and  the  community  and  advise  HUD  of 
the  effect. 

(d)  Dispute  and  appeal  of  rejection. 
The  dispute  and  appeal  provisions  of 
subpart  F  of  this  part  apply  to  rejections 
under  paragraphs  (b)  and  (c)  of  this 
section. 

§  401 .452    Property  standards  for 
rehabilitation. 

The  Restructuring  Plan  must  provide 
for  the  level  of  rehabilitation  needed  to 
restore  the  property  to  the  non-luxury 
standard  adequate  for  the  rental  market 
for  which  the  project  was  originally 
approved.  If  the  standard  has  changed 
over  time,  the  rehabilitation  may 
include  improvements  to  meet  current 
standards.  The  result  of  the 
rebabiUtation  should  be  a  project  that 
can  attract  non-subsidized  tenants  but 
competes  on  rent  rather  than  on 
amenities.  When  a  range  of  options 
exists  for  satisfying  the  rehabilitation 
standard  or  the  plan  for  capital 
replacement,  the  PAE  must  choose  the 
least  costly  option  considering  both 
capital  and  operating  costs  and  taking 
into  account  the  remaining  useful  life  of 
all  building  systems.  Nothing  in  this 
part  exempts  rehabilitation  from  the 
requirements  of  part  8  of  this  title 
concerning  accessibility  to  persons  with 
disabilities. 

§  401 .453    Housing  quality  standards. 

(a)  Standards.  The  Restructuring  Plan 
must  require  the  owner  to  maintain  the 
project,  for  the  duration  of  the  Use 
Agreement  under  §  401.408,  in  a  decent 
and  safe  condition  that  meets  the 
applicable  stemdards  under  this  section. 
As  long  as  project-based  assistance  is 
provided,  the  applicable  standards  are 
the  physical  conditions  standards  for 
HUD  housing  in  §  5.703  of  this  title.  At 
any  other  time,  the  applicable  standards 
are  the  local  housing  codes  or  codes 
adopted  by  the  public  housing  agency  if 
such  codes  meet  or  exceed  the  standards 
in  §  5.703  of  this  title  and  do  not 
severely  restrict  housing  choice  or,  if 


there  are  no  such  local  housing  codes  or 
codes  adopted  by  the  public  housing 
agency,  the  standards  in  §  5.703  will 
apply.  In  addition,  any  unit  in  which 
the  tenant  receives  tenant-based 
assistance  must  comply  with  the 
housing  quality  standards  of  the  section 
8  tenant-based  programs. 

(b)  Reserves.  The  Restructuring  Plan 
must  also  provide  for  reserves  for 
capital  replacement  sufficient  to  assure 
the  property's  long  term  structural 
integrity  so  that  the  property  can  be 
maintained  as  affordable  housing  in 
decent  and  safe  condition  meeting  the 
standards  of  this  section. 

§  401 .460    IModlflcation  cr  refinancing  of 
first  mortgage. 

(a)  Principal  amount.  As  part  of  the 
Restructuring  Plan,  the  PAE  will 
determine  the  size  of  the  restructured 
first  mortgage  that  will  result  from  the 
modification  or  refinancing  of  the 
existing  FHA-insured  or  HUD-held  first 
mortgage.  The  restructured  first 
mortgage  must  be  in  the  amount  that 
can  be  supported  by  net  operating 
income  based  on  the  lower  of  the 
restructured  section  8  rents  or  the  rents 
allowed  by  the  Use  Agreement  under 
§401.408.  Neither  the  outstanding 
principal  balance  of  the  existing  first 
mortgage,  nor  the  monthly  principal  and 
interest  payments  on  that  debt,  may  be 
increased  through  the  Restructuring 
Plan.  The  debt  service  coverage  used  by 
the  PAE  must  be  adequate  for  purposes 
of  the  Restructuring  Plan  and  for  the 
requirements  of  any  refinancing. 

lb)  Fully  amortizing.  The  modified  or 
refinanced  first  mortgage  must  be  fully 
amortizing  through  level  monthly 
payments. 

(c)  Rates  and  other  terms.  Interest 
rates  and  other  terms  of  the  modified  or 
refinanced  first  mortgage  must  be 
competitive  in  the  market. 

(d)  Fees.  Any  fees  or  costs  associated 
vdth  mortgage  modification  or 
refinancing  determined  by  the  PAE  to  be 
above  normal  processing  fees  must  be 
paid  by  the  ovtmer  from  non-project 
funds  and  must  not  be  included  in  the 
modified  or  refinanced  first  mortgage. 

(e)  Refinancing.  (1)  If  the  holder  of  the 
existing  FHA-insured  first  mortgage 
does  not  agree  to  modify  and  re- 
amortize  the  outstanding  loan,  the  loan 
must  be  refinanced. 

(2)  The  refinancing  may  be  either 
without  credit  enhancement  or  with 
credit  enhancement  under  one  of  the 
following: 

(i)  FHA  mortgage  insurance.  If  the 
Restructuring  Plan  provides  for  FHA 
mortgage  insurance  for  the  refinanced 
first  mortgage,  the  insurance  will  be 
provided  in  accordance  with  all  usually 


48950         Federal  Register /Vol.  63,  No.  176 /Friday,  September  11,  1998 /Rules  and  Regulations 


applicable  FHA  legal  requirements 
except  that  insurance  will  be 
dociunented  as  provided  in  section 
517(b)(2)  of  MAHRA.  HUD  will  issue 
the  commitment  for  mortgage  insurance 
but  may  adapt  its  procedures  as 
necessary  to  facilitate  development  and 
implementation  of  a  Restructuring  Plan. 

(li)  Other  FHA  credit  enhancement.  If 
FHA  credit  enhancement,  including 
risk-sharing,  is  provided  imder  part  266 
of  this  title,  the  credit  enhancement  will 
be  provided  in  accordance  with  all 
usually-applicable  FHA  legal 
requirements  under  part  266  of  this  title, 
except  that  special  approval  from  HUD 
will  be  required  before  the  PAE  engages 
in  risk-sharing  with  FHA  under  part  266 
of  this  title. 

(iii)  Credit  enhancement  from  non- 
FHA  sources.  If  credit  enhancement  is  to 
be  provided  by  a  non-FHA  source  under 
secUon  517(b)(4)  of  MAHRA.  HUD  will 
consider  waiver  of  any  non-statutory 
provision  in  this  part  only  if  the  waiver 
will  not  materially  impair  achievement 
of  the  purposes  of  MAHRA  eind  if  the 
waiver  is  essential  to  meet  the  legitimate 
business  or  legal  requirements  of  the 
provider  of  credit  enhancement. 

§  401 .461    HUD-held  second  mortgage. 

(a)  Amount.  If  the  Restructuring  Plan 
provides  for  payment  of  a  section  541(b) 
claim,  the  Plan  must  also  provide  for  a 
second  mortgage  to  HUD  in  an  amount 
that  does  not  exceed  the  amount  that  the 
PAE  reasonably  expects  to  be  repaid 
based  on  objective  criteria  such  as  the 
amount  of  anticipated  net  cash  flow, 
trending  assumptions,  amortization 
provisions,  and  expected  residual  value 
of  the  project.  The  second  mortgage  also 
must  not  exceed  the  difference  between 
the  unpaid  principal  balance  on  the  first 
mortgage  immediately  before  and  after 
restructuring. 

(b)  Terms  and  conditions.  (1)  The 
second  mortgage  must  have  an  interest 
rate  of  at  least  1  percent,  but  not  more 
than  the  appUcable  Federal  rate.  Interest 
will  accrue  but  not  compound. 

(2)  The  second  mortgage  must  have  a 
term  concomitant  with  the  modified  or 
refinanced  first  mortgage.  HUD  may 
provide  that  if  the  first  mortgage  of  a 
nominal  amount  is  satisfied,  the  second 
mortgage  may  continue  for  a  term 
established  by  HUD. 

(3)(i)  Principal  and  interest  on  the 
second  mortgage  is  payable  only  out  of 
net  cash  flow  during  its  term.  "Net  cash 
flow"  means  that  portion  of  project 
income  that  remains  after  the  payment 
of  all  required  debt  service  payments  on 
the  modified  or  refinanced  first 
mortgage,  if  any,  including  payment  of 
any  past  due  principal  or  interest,  and 
payment  of  all  reasonable  and  necessary 


operating  expenses  (including  deposits 
to  the  reserve  for  replacement  accoimt) 
and  any  other  expenditvire  approved  by 
HUD. 

(ii)  The  priority  and  distribution  of 
net  cash  flow  is  as  follows: 

(A)  HUD  or  the  PAE  may  approve  the 
payment  to  the  owner  of  up  to  25 
percent  of  net  cash  flow  based  on 
consideration  of  relevant  conditions  and 
circiunstances  including,  but  not 
limited  to,  the  project  management 
meeting  the  management  standards 
prescribed  in  §  401.484  and  the  project 
meeting  the  housing  quality  standards 
prescribed  in  §  401.453;  and 

(B)  All  remaining  net  cash  flow  will 
be  applied  to  the  principal  and  interest 
on  the  second  mortgage,  until  paid  in 
full,  and  then  to  any  additional 
subordinate  mortgage  imder 

§  401.461(c). 

(4)  HUD  may  cause  the  second 
mortgage  to  be  immediately  due  and 
payable  on  the  grounds  provided  in 
section  517(a)(4)  of  MAHRA,  including 
an  assumption  of  the  mortgage  in 
violation  of  HUD  standards  for  approval 
of  transfers  of  physical  assets  (if 
applicable),  or  the  owner  fails  to  comply 
with  other  HUD  requirements  after  a 
reasonable  opportimity  for  the  owner  to 
ciu-e  such  failure.  A  decision  by  HUD  in 
this  regard  is  subject  to  the 
administrative  appeals  procedure  in 
subpart  F  of  this  part. 

(5)  HUD  will  consider  modification  or 
forgiveness  of  all  or  part  of  the  second 
mortgage  only  if  the  project  has  been 
sold  or  transferred  to  a  priority 
purchaser  under  §401.480  and  HUD 
determines  that  modification  or 
forgiveness  is  necessary  to  recapitalize 
the  project  in  order  to  preserve  it  as 
affordable  housing. 

(c)  Additional  mortgage  to  HUD.  If  the 
amount  of  a  section  541(b)  claim  under 
§401.471  exceeds  the  principal  amount 
of  the  second  mortgage,  a  Restructuring 
Plan  may  require  the  owner  to  give  an 
additional  mortgage  on  the  project  to 
HUD  to  seciue  repayment  of  that 
portion  of  the  claim  that  is  not  already 
secured.  This  additional  mortgage  must 
be  junior  in  priority  to  the  second 
mortgage  required  by  paragraph  (a)  of 
this  section,  bear  interest  at  the  same 
rate  which  will  accrue  but  not 
compound,  and  require  no  payments 
except  payment  in  full  when  the  second 
mortgage  is  satisfied. 


§401.471 
claim. 


HUD  payment  of  a  section  541(b) 


HUD  will  pay  a  section  541(b)  claim 
from  the  appropriate  insurance  fund  to 
the  insured  mortgagee  on  behalf  of  the 
mortgagor  to  reduce  the  principal 
balance  of  the  insured  mortgage  as 


provided  in  the  Restructuring  Plan.  All 
section  541(b)  claims  will  be  paid  in 
cash.  Part  207  of  this  title  and  sections 
207(g)  and  541(a)  of  the  NHA  do  not 
apply  to  a  section  541(b)  claim. 

§  401 .472    Rehabilitation  funding. 

(a)  Sources  of  funds.  (1)  Project 
accounts.  The  Restructuring  Plan  for 
funding  rehabilitation  must  include 
funds  from  the  project's  residual 
receipts  accoimt,  surplus  cash  accoimt, 
residual  receipts  accoimt  and  other 
project  accounts,  to  the  extent  the  PAE 
determines  that  those  accounts  will  not 
be  needed  for  the  initial  deposit  to  the 
reserves. 

(2)  Debt  restructuring.  The 
Restructuring  Plan  may  provide  for 
funding  of  rehabilitation  through  a  new 
first  mortgage  in  conjunction  with  a 
payment  of  a  section  541(b)  claim.  The 
payment  of  claim  may  be  in  ein  amount 
necessary  to  facilitate  the  funding  of  the 
rehabiUtation,  by  reducing  the  existing 
first  mortgage  debt  to  make  refinancing 
proceeds  available  to  fund 
rehabilitation. 

(3)  Section  236(s)  rehabilitation  grant. 
The  Restructuring  Plan  may  include  a 
direct  grant  from  HUD  under  section 
236(s)  of  the  NHA  tg  cover  a  portion  of 
the  rehabilitation  cost,  to  the  extent  that 
HUD  has  determined  that  funding  is 
available  for  such  a  grant. 

(4)  Section  8  budget  authority 
increase.  The  Restructuring  Plan  may 
include  funding  of  rehabilitation  from 
budget  authority  provided  to  HUD  for 
increases  in  section  8  contracts,  to  the 
extent  that  HUD  has  determined  that 
funding  from  this  source  is  available. 

(b)  Statutory  restrictions.  Any 
rehabilitation  funded  from  the  sources 
described  in  paragraph  (a)  of  this 
section  is  subject  to  the  requirements  in 
section  517(b)(7)  of  MAHRA  for  an 
owner  contribution.  The  required  owner 
contribution  will  be  calculated  as  20 
percent  of  the  total  cost  of   - 
rehabilitation,  unless  it  is  determined 
that  a  higher  percentage  is  required.  The 
PAE  may  exempt  housing  cooperatives 
from  the  owner  contribution 
requirement. 

(c)  Escrow  agent.  The  Restructuring 
Plan  must  provide  for  progress 
payments  for  rehabilitation,  which  must 
be  disbursed  by  an  acceptable  escrow 
agent  subject  to  PAE  oversight  or  as 
otherwise  provided  by  HUD. 

5  401 .473    HUD  grants  for  rehabilitation 
under  section  236(s)  of  NHA. 

HUD  will  consider  a  direct  grant  for 
rehabilitation  under  section  236(s)  of 
the  NHA  only  if  the  owner  provides  an 
acceptable  work  schedule  and  cost- 
analysis  that  is  consistent  with  the 
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owner's  evaluation  of  physical 
condition  under  §  401.450,  as  certified 
by  the  PAE.  The  owner  must  execute  a 
grant  agreement  with  terms  and 
conditions  acceptable  to  HUD.  If  the 
PAE  is  a  State  or  local  government,  or 
an  agency  or  instrumentality  of  such  a 
government,  the  PAE  and  HUD  may 
agree  that  the  PAE  will  be  delegated  the 
responsibility  for  the  administration  of 
any  grant  made  under  §  401.473,  if  HUD 
has  determined  that  funding  for  the  cost 
of  grant  administration  is  available. 

§401.474    Project  accounts. 

(a)  Accounts  from  other  projects.  The 
accounts  Usted  in  401.472(a)(1)  may  be 
used  for  other  efigible  projects  only  if: 

(1)  The  projects  are  included  in  a 
Consolidated  Restructuring  Plan  under 
§401.401;  and 

(2)  The  funds  are  used  for 
rehabiUtation  or  to  reduce  a  section 
541(b)  claim  paid  by  HUD  under 
§401.471. 

(b)  Distribution  to  owner.  The 
Restructuring  Plan  may  provide  for  a 
one-time  distribution  to  the  owner,  not 
to  exceed  10  percent  of  the  excess  funds 
in  project  accounts,  after  completion  of 
the  rehabilitation  required  by  the 
Restructuring  Plan. 

§  401 .480    Voluntary  sale  or  transfer  of 
project 

(a)  May  the  owner  request  a 
Restructuring  Plan  that  includes  a  sale 
or  transfer  of  the  property?  The  owner 
may  request  a  Restructuring  Plan  that 
includes  a  condition  that  the  property 
be  sold  or  transferred  to  a  purchaser 
acceptable  to  HUD  in  a  reasonable 
period  to  consummate  the  transaction. 
The  failure  to  consummate  a  sale  or 
transfer  of  the  property  requested  under 
paragraph  (a)  of  this  section  will  neither 
adversely  affect  aa  owner's  eligibility 
for  a  Restructuring  Plan  nor  exempt  the 
owner  from  the  requirements  of 
§401.600. 

(b)  When  must  the  Restructuring  Plan 
include  a  sale  or  transfer  of  the 
property?  If  the  owner  is  determined 
ineligible  pursuant  to  §  401.101  or 

§  401.403,  the  Restructuring  Plan  must 
include  a  condition  that  the  owner  sell 
or  transfer  the  property  to  a  purchaser 
acceptable  to  HUD. 

[cf  Owner's  notice  of  intent  to  sell  or 
transfer.  If  a  sale  or  transfer  is  required 
underparagraph  (b)  of  this  section: 

(1)  Tne  owner  must  provide  notice  to 
the  PAE  affirming  the  owner's  intent  to 
sell  or  transfer  the  property.  This  notice 
must  be  received  by  the  PAE  no  later 
than  30  days  after  a  notice  of  rejection 
under  §401.101  or  §401.403  has 
become  a  final  determination  under 
subpart  F  of  this  part. 


(2)  The  owner  must  cooperate  in 
selling  or  transferring  the  property. 
Failure  to  do  so  will  result  in  the  PAE's 
determination  to  reject  the  owner's 
request  for  a  Restructuring  Plan.  The 
owner  must  distribute  and  publish,  in 
an  appropriate  publication,  a  notice  to 
potential  purchasers  that  describes  the 
property,  proposed  terms  of  sale,  and 
procedures  for  submitting  a  purchase 
offer.  The  notice  in  form  and  substance 
must  be  acceptable  to  HUD,  and  must 
inform  potential  offerors  of  a  preference 
for  priority  purchasers. 

(3)  The  PAE  may  develop  a 
Restructuring  Plan  involving  a  sale  or 
transfer  to  a  non-priority  purchaser  only 
if  the  PAE  determines  that  there  is  no 
interested  quaUfied  priority  purchaser, 
or  that  a  feasible  Restructuring  Plan 
involving  a  sale  or  transfer  to  a  quaUfied 
priority  purchaser  cannot  be  developed. 

(d)  Informing  PAE;  approval  required. 
The  owner  must  inform  the  PAE  of  any 
offer  to  purchase  the  property  and  the 
owner  must  advise  the  PAE  of  the 
substance  and  on-going  status  of  the 
owner's  discussions  with  any 
prospective  purchaser.  The  owner's 
acceptance  of  the  offer  must  be  subject 
to  PAE  approval,  and  HUD  approval  of 
the  Restructuring  Plan. 

§  401 .481    Subsidy  layering  limitations  on 
HUD  funds. 

(a)  PAE  subsidy  layering  certification 
required  for  Restructuring  Plan.  The 
PAE  must  certify  to  HUD  that  any 
Restructuring  Plan  for  which  it  submits 
a  proposed  Restructuring  Commitment 
meets  the  requirements  of  either 
paragraph  (d)  or  (e)  of  this  section. 

(b)  Purpose  of  subsidy  layering 
certification.  The  purpose  of  the  subsidy 
layering  certification  is  to  ensure  that 
any  HUD  assistance  provided  to  the 
owner  of  a  project  pursuant  to  a 
Restructuring  Plan  is  no  more  than  is 
necessary  to  permit  the  project  to 
continue  to  house  tenants  with  an 
income  mix  comparable  to  the  income 
mix  of  the  project  before  the 
Restructuring  Plan  is  implemented,  after 
taking  into  account  other  Government 
assistance  described  in  section  102(b)(1) 
of  the  Department  of  Housing  and  Urban 
Development  Act  of  1989  (42  U.S.C. 
3545(b)(1)). 

(c)  Relationship  to  section  102(d)  of 
HUD  Reform  Act.  HUD  is  not  required 
to  perform  a  separate  subsidy  layering 
analysis  under  section  102(d)  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3545(d)),  section  911  of  the 
Housing  and  Community  Development 
Act  of  1992  (42  U.S.C.  3545  note),  or 

§  4.13  of  this  title  for  any  HUD 
assistance  that  is  included  in  the 


Restructuring  Plan.  HUD  will  adopt  the 
PAE  certification  under  this  section  if  a 
HUD  certification  would  otherwise  be 
required  under  section  102(d).  , 

(d)  Certification  under  existing  HUD 
guidelines.  If  the  PAE  has  delegated 
authority  from  HUD  to  make  section 
102(d)  subsidy  layering  certifications  in 
accordance  with  section  911  of  the 
Housing  and  Community  Development 
Act  of  1992,  the  PAE  may  comply  with 
this  section  by  using  a  procedure 
substantially  similar  to  the  procedure 
described  in  the  Administrative 
Guidelines  pubUshed  on  December  15, 
1994  (59  FR  64748),  or  any  subsequent 
procedure  adopted  by  HUD  to 
implement  section  911. 

(e)  Other  procedures.  If  the  PAE  does 
not  have  the  delegated  authority 
described  in  paragraph  (d)  of  this 
section,  the  PAE  must  submit  to  HUD 
for  approval  proptosed  procedures  for 
making  the  subsidy  layering 
certification  under  this  section.  Any 
procedures  must  conform  to  the 
procedures  described  in  paragraph  (d)  of 
this  section  to  the  extent  feasible  and 
appropriate. 

§  401 .483    Leasing  units  to  cerHficate  and 
voucher  holders. 

A  Restructuring  Plan  must  prohibit 
any  refusal  of  the  owner  to  lease  a  unit 
solely  because  of  the  status  of  the 
prospective  tenant  as  a  section  8 
certificate  or  voucher  holder. 

§  401 .484    Property  management 
standards. 

(a)  General.  Each  PAE  is  required  by 
section  518  of  MAHRA  to  estabUsh 
management  standards  consistent  with 
industry  standards  and  HUD  guidelines. 
The  management  standards  must  be 
included  or  referenced  in  the 
Restructuring  Plan. 

(b)  HUD  guidelines.  At  a  minimum, 
the  PAE's  management  standards  must 
require  the  project  management  to: 

(1)  Protect  the  physical  integrity  of  the 
property  over  the  long  term  through 
preventative  maintenance,  repair  or 
replacement; 

(2)  Ensure  that  the  building  and 
grounds  are  routinely  cleaned; 

(3)  Maintain  good  relations  with  the 
tenants; 

(4)  Pirotect  the  financial  integrity  of 
the  project  by  operating  the  property 
with  competitive  and  reasonable  costs 
and  maintaining  appropriate  property 
and  UabiUty  insurance  at  all  times; 

(5)  Take  all  necessary  measures  to 
ensure  the  tenants'  physical  safety;  and 

1  (6)  Comply  with  other  provisions  that 
are  required  by  HUD,  including 
termination  of  the  management  agent  for 
cause. 
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(c)  Conflicts  of  interest.  The  PAE 
management  standards  must  also 
conform  to  any  guidelines  established 
by  HUD,  and  industry  standards, 
governing  conflicts  of  interest  between 
owners,  managers  and  contractors. 

§  401.^00    Required  notices  to  third  parties. 

(a)  General.  The  PAE  must  solicit,  and 
document  the  consideration  of,  tenant 
and  local  community  comments.  As  a 
minimum,  the  notices  described  in 
paragraphs  (b)  and  (c)  of  this  section,  in 
form  and  substance  acceptable  to  HUD, 
must  be  provided.  The  PAE  may  require 
the  owner  to  give  the  notices  if 
permitted  by  HUD. 

(b)  Notice  of  intent  to  restructure  and 
consultation  meeting.  (1)  This  notice 
must  include  at  a  minimum: 

(i)  The  project,  including  its  name  and 
FHA  Project  Number; 

(ii)  The  responsible  PAE  and  contact 
person,  including  the  address  and 
telephone  number; 

(iii)  The  owner's  notice  of  intent  to 
restructure  through  the  Mark-to-Market 
Program;  and 

(iv)  The  date  of  expiration  of  the 
project-based  assistance. 

(2)  This  notice  must  state  how 
comments  may  be  provided  to  the  PAE 
regarding  any  of  the  following:  the 
physical  condition  of  the  property, 
whether  the  rental  assistance  should  be 
tenant-based  or  project-based,  any 
proposed  sale  or  transfer  of  the 
property,  and  other  matters  regarding 
the  property  and  its  management.  The 
notice  must  establish  the  date,  time  and 
place  for  a  public  meeting  to  be  held  no 
sooner  than  20  days  and  no  later  than 
60  days  following  the  date  of  this  notice. 
The  public  may  provide  written 
comments  up  to  the  date  of  the  meeting. 

(c)  Notice  of  completion  of 
Restructuring  Plan.  Within  10  days  after 
either  the  execution  of  the  Restructuring 
Commitment  or  a  decision  not  to 
restructure,  the  PAE  must  provide  a 
notice  that  describes  the  completed 
Restructuring  Plan  and  Restructuring 
Commitment  or  the  reasons  not  to 
restructxire.  Any  completed 
Restructuring  Plan  and  Restructuring 
Commitment  must  be  made  available 
during  normal  business  hours  to  the 
public,  subject  to  Federal,  State  and 
local  laws  restricting  access  to  any 
information  in  any  of  these  doctunents. 

§401.501    Who  is  entitied  to  receive 
notices  under  §  401 .5007 

(a)  Recipients  of  all  notices.  Each 
notice  required  imder  §  401.500  must  be 
given  to: 

(1)  The  tenant  for  each  unit  in  the 
project  or  a  tenant  organization;  and 

(2)  The  Chief  Executive  Officer  of  the 
unit  of  local  government  and  the 


Director  of  the  Public  Housing 
Authority  vn\h  jurisdiction  over  the 
project  location. 

(b)  Other  recipients.  The  PAE  may 
require  notices  to  be  sent  to 
neighborhood  rep>resentatives  and  other 
affected  parties  identified  by  the  PAE  or 
HUD. 

Subpart  D — Implementation  of  the 
Restructuring  Plan  after  Closing 

§  401 .550    Monitoring  and  compliance 
agreements. 

(a)  Compliance  agreements.  The  PAE 
must  ensure  long-term  compliance  by 
the  owner  witlrMAHRA,  this  part,  and 
the  Restructuring  Plan.  As  part  of  this 
responsibility,  the  PAE  must  require 
each  owner  with  an  approved 
Restructiuring  Plan  to  record  and 
execute  a  Use  Agreement  that  satisfies 
the  requirements  of  §  401.408. 

(b)  Periodic  monitoring  and 
inspection.  At  least  once  a  year  for  the 
term  of  the  Use  Agreement,  a  PAE  must 
review  the  status  of  each  project  for 
which  it  developed  an  approved 
Restructuring  Plan.  Monitoring  must 
include  on-site  inspections. 

(c)  HUD  acting  instead  of  PAE.  HUD 
will  perform,  or  contract  with  other 
parties  to  perform,  the  PAE's  functions 
imder  this  section  if: 

(1)  The  project  is  subject  to  a  PRA 
with  a  PAE  that  is  not  qualified  to  be  a 
section  8  contract  administrator;  or 

(2)  There  is  no  PAE  because  the 
project  is  not  currently  subject  to  a  PRA. 

§  401 .552    Servicing  of  second  mortgage. 

HUD  or  its  designee  vtdll  be 
responsible  for  servicing  the  second 
mortgage,  including  determining  the 
amouints  receivable  by  the  owner  under 
§  401.461(b)(2).  HUD  may  designate  the 
PAE,  with  the  PAE's  consent,  as  servicer 
for  the  second  mortgage. 

§  401 .554    Contract  administration. 

HUD  will  offer  to  any  PAE  that  is 
qualified  to  be  the  section  8  contract 
administrator  the  opportunity  to  serve 
as  the  section  8  contract  administrator 
for  a  project  restructined  imder  the 
Mark-to-Market  Program.  Qualifications 
will  be  determined  under  both  statutory 
requirements  and  requirements  issued 
by  the  appropriate  office  within  HUD, 
depending  on  the  type  of  section  8 
assistance  that  is  provided. 

Subpart  E— Section  8  Requirements 
for  Restructured  Projects 

§  401 .595    Contract  and  regulatory 
provisions. 

The  provisions  of  chapter  Vm  of  this 
title  will  apply  only  to  the  extent,  if  any, 


provided  in  the  contract.  Part  983  of  this 
title  will  not  apply. 

§401.600   Will  a  section  8  contract  tM 
extended  If  It  would  expire  while  an  owner'a 
request  for  a  Restructuring  Plan  is 
pending? 

If  a  contract  for  an  eligible  project 
would  expire  before  a  Restructuring 
Plan  is  implemented,  the  contract  may 
be  extended  at  current  rents  for  up  to 
the  earlier  of  1  year  or  closing  on  the 
Restructuring  Plan  imder  §  401.407, 
with  a  provision  for  earlier  termination 
if  the  PAE  or  HUD  determines  that  an 
owner  is  not  cooperative  under 
§  401.402  or  if  an  owner's  request  is 
rejected  under  §401.403  or  §401.405. 
Any  extension  of  the  contract  beyond  1 
year  for  a  pending  Plan  must  be  at 
comparable  market  rents  or  exception 
rents.  An  extension  at  comparable 
market  rents  or  exception  rents  under 
this  section  will  not  affect  a  project's 
eligibility  for  the  Mark-to-Market 
Proigram  once  it  has  been  initially 
established  under  this  part. 

§  401 .601    Consideration  of  an  owner's 
request  to  renew  an  expiring  contract 
without  a  Restructuring  Plan. 

(a)  Applicability  of  part  402.  If  HUD 
or  the  PAE  determines  that  renewal  at 
rents  that  do  not  exceed  comparable 
market  rents  under  §  402.4  of  this 
chapter  would  be  sufficient  to  maintain 
both  adequate  debt  service  coverage  on 
the  HUD-insured  or  HUD-held  mortgage 
and  necessary  replacement  reserves  to 
ensure  the  long-term  physical  integrity 
of  the  project,  the  project-based 
assistance  will  be  renewed  under 

§  402.4  of  this  chapter  (subject  to  §  402.7 
of  this  chapter)  without  developing  a 
Restructuring  Plan. 

(b)  When  Restructuring  Plan  needed. 
If  HUD  or  the  PAE  determines  that 
renewal  at  market  comparable  rents 
under  §  402.4  of  this  chapter  would  not 
be  sufficient  to  maintain  adequate  debt 
service  coverage  and  reserves,  HUD  or 
the  PAE  may  require  a  Restructuring 
Plan  before  the  owrner's  request  wSll  be 
given  further  consideration.  If  HUD  or 
the  PAE  determines  that  the  project's 
continued  operation  without  a 
Restructuring  Plan  is  not  feasible  and 
the  owner  does  not  cooperate  in  the 
development  of  an  acceptable 
Restructuring  Plan,  HUD  will  pursue 
whatever  administrative  actions  it  . 
considers  necessary. 

§  401 .602    Tenant  protections  If  an  expiring 
contract  is  not  renewed. 

(a)  Notice  of  non-renewal  or  rent 
increase.  (1)  The  owner  of  an  eligible 
project  who  has  requested  a 
Restructuring  Plan  and  later  fails  to 
extend  or  renew  an  expiring  contract, 
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except  due  to  a  rejection  under 
§401.101,  §401.403  or  §401.405.  must 
provide  a  12-month  notice  of  contract 
non-renewal  to  tenants  and  HUD  as 
provided  in  section  514(d)  of  MAHRA 
and  a  90-day  notice  of  any  rent  increase 
to  tenants  as  provided  in  section  8(c)(8) 
of  the  United  States  Housing  Act  of 
1937.  HUD  may  prescribe  the  form  of 
the  notices.  If  the  owner  gives  such  12- 
month  notice,  the  owner  is  not  required 
to  give  a  separate  180-day  notice  of 
contract  non-renewal  under  section 
8(c)(9)  of  the  United  States  Housing  Act 
of  1937. 

(2)  The  owner  of  an  eligible  project 
who  has  not  requested  a  Restructuring 
Plan,  or  an  ovmer  who  requested  a 
Restructuring  Plan  but  who  has  been 
rejected  under  §  401.101,  §  401.403,  or 
§401.405,  must  provide  180-day  notice 
of  contract  non-renewal  to  tenants  and 
HUD  under  section  8(c)(9)  of  the  United 
States  Housing  Act  of  1937  and  90-day 
notice  of  any  rent  increase  to  tenants 
under  section  8(c)(8)  of  that  Act.  If  the 
owner  gives  sudi  180-day  notice,  the 
owner  is  not  required  to  give  a  separate 
12-month  notice  of  non-renewal  under 
section  514(d)  of  MAHRA. 

(b)  //  owner  does  not  give  notice.  U  an 
owner  described  in  paragraph  (a)(1)  or 
(a)(2)  of  this  section  does  not  give  timely 
notice  of  non-renewal,  the  owner  must 
permit  the  tenants  in  assisted  units  to 
remain  in  their  units  for  the  required 
notice  period  (either  12  months  or  180 
days,  as  applicable)  with  no  increase  in 
the  tenant  portion  of  their  rent.  This 
period  vtdll  begin  on  the  eaxUer  of  the 
date  notice  of  non-renewal  was  given  to 
the  tenants  and  HUD  or  the  date  of 
expiration  for  the  contract.  If  an  owmer 
described  in  paragraph  (a)  of  this 
section  does  not  give  timely  notice  of 
any  rent  increase,  the  owner  must 
permit  the  tenants  in  assisted  units  to 
remain  in  their  units  for  90  days  with 
no  increase  in  the  tenant  portion  of  their 
rent.  This  period  will  begin  on  the 
earlier  of  the  date  notice  of  any  rent 
increase  was  given  to  the  tenants  or  the 
date  of  expiration  for  the  contract.  The 
90-day  period  will  run  concurrently 
with  any  applicable  12-month  or  180- 
day  period. 

(c)  Availability  of  tenant-based 
assistance.  Subject  to  the  availability  of 
amounts  provided  in  advance  in 
appropriations,  HUD  vriU  make  tenant- 
based  assistance  available  under  the 
following  circumstances: 

(1)  If  the  ov\mer  of  an  eligible  project 
does  not  extend  or  renew  the  project- 
based  assistance,  any  tenant  residing  in 
an  assisted  unit  on  the  date  of  contract 
expiration  will  be  eligible  to  receive 
assistance  on  the  later  of  the  date  of 
expiration  or  the  date  the  owner's 


obligations  under  paragraph  (b)  of  this 
section  expire;  and 

(2)  If  a  request  for  a  Restructuring 
Plan  is  rejected  under  §  401.101, 
§  401.403,  or  §  401.405,  any  tenant  who 
is  a  low-income  family  or  who  resides 
in  a  project-based  assisted  unit  on  the 
date  of  Plan  rejection  will  be  eligible  to 
receive  assistance  on  the  later  of  the 
date  the  Restructuring  Plan  is  rejected,    ' 
or  the  date  the  owner's  obligation  under  . 
paragraph  (b)(2)  of  this  section  expires. 

§  401 .605    Pro)ect-t>ased  assistance 
provisions. 

The  project-based  assistance  rents  for 
a  restructured  project  must  be  the 
restructured  rents  determined  under  the 
Restructuring  Plan  in  accordance  with 
§§401.410  or  401.411. 

§  401 .606    Tenant-l)8sed  assistance 
provisions. 

If  the  Restructuring  Plan  provides  for 
tenant-based  assistance,  each  assisted 
family  residing  in  a  project-based 
assisted  unit  when  the  project-based 
assistance  terminates  must  be  offered 
tenant-based  assistance  under  part  982. 
The  rent  levels  provided  in  515(c)(4)  of 
MAHRA  will  apply  except  for  families 
already  receiving  tenant-based 
assistance  when  the  project-based 
assistance  terminates. 

§401.607    Contract  term. 
The  term  of  the  initial  and  subsequent 

contract  renewals  under  this  part, 
whether  for  project-based  or  tenant- 
based  assistance,  will  be  determined  by 
the  appropriate  HUD  official. 

Subpart  F— Owner  Dispute  of 
Rejection  and  Administrative  Appeal 

§  401 .645    How  does  the  owner  dispute  a 
notice  of  rejection? 

(a)  Notice  of  rejection.  HUD  will 
notify  the  owner  of  the  reasons  for  a 
rejection  under  §§401.101,  401.402, 
401.403,  401.405  or  401.451.  An  ovraer 
will  have  30  days  from  receipt  of  this 
notice  to  provide  written  objections  or 
to  cure  the  underlying  basis  for  the 
objections.  If  the  owner  does  not  submit 
written  objections  or  cure  the 
underlying  basis  for  the  objections 
during  that  period,  the  decision  vdll 
become  a  final  determination  under 
section  516(c)  of  MAHRA  and  is  not 
subject  to  judicial  review. 

(b)  Finai  decision  afier  objection;  right 
to  administrative  review.  If  an  owner 
submits  vmtten  objections  or  asserts 
that  the  underlying  basis  for  the 
objections  is  ciued,  after  consideration 
of  the  matter  HUD  will  send  the  owner 
a  final  decision  affirming,  modifying,  or 
reversing  the  rejection  and  setting  forth 
the  rationale  for  the  final  decision. 


§  401 .650   When  may  the  owner  ntaite  an 
administrative  appeal  of  a  final  decision 
under  this  sut>part7 

The  owner  has  a  right  to  make  an 
administrative  appeal  of  the  following: 

(a)  A  final  decision  by  HUD  under 
§  401.645(b)  (including  a  final  decisibn 
under  §402.7  of  this  chapter); 

(b)  A  decision  by  HUD  and  die  PAE 
to  offer  a  proposed  Restructuring 

.  Commitment  that  the  owner  does  not 
execute;  and 

(c)  A  decision  by  HUD  to  accelerate 
the  second  mortgage  under  §  401.461. 

§401.651    Appeal  procedures. 

(a)  How  to  appeal.  An  owner  may 
submit  a  written  appeal  to  HUD,  within 
10  days  of  receipt  of  written  notice  of 
the  decision,  contesting  the  decision 
and  requesting  a  conference  vdth  HUD. 
At  the  conference,  the  owner  may 
submit,  in  person,  in  writing,  or  through 
a  representative,  its  reasons  for 
appealing  the  decision.  The  HUD  or 
PAE  official  who  issued  the  decision 
under  appeal  may  participate  in  the 
conference  and  submit  in  person,  in 
writing,  or  through  a  representative,  the 
basis  for  the  decision. 

(b)  Written  decision.  Within  20 
business  days  afier  the  conference,  or  20 
business  days  after  any  agreed  upon 
extension  of  time  for  submission  of 
additional  materials  by  or  on  behalf  of 
the  owner,  HUD  will  advise  the  owner 
in  writing  of  the  decision  to  terminate, 
modify,  or  affirm  the  original  decision. 

(c)  Who  is  responsible  for  reviewing 
appeaP.  HUD  will  designate  an  official 
to  review  any  appeal,  conduct  the 
conference  and  issue  the  written 
decision.  The  official  designated  must 
be  one  who  was  neither  involved  in,  nor 
reports  to  another  involved  in,  making 
the  decision  being  appealed. 

§401.652    No  Judicial  review. 

The  reviewing  official's  decision 
under  §  401.651  is  a  final  determination 
for  purposes  of  section  516(c)  of 
MAHRA  and  is  not  subject  to  judicial 
review. 

PART  402— PROJECT-BASED 
SECTION  8  CONTRACT  RENEWAL 
WITHOUT  RESTRUCTURING  (UNDER 
SECTION  524(a)  OF  MAHRA) 

Sec. 

402.1  What  is  the  purpose  of  part  402? 

402.2  Definitions. 

402.3  Contract  provisions. 

402.4  Contract  renewals  under  section 
524(a)(1)  of  MAHRA. 

402.5  Contract  renewals  under  section 
524(a)(2)  of  MAHRA. 

402.6  What  actions  must  an  owner  talce  to 
request  section  8  contract  renewal  under 
this  pan? 
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402.7  Refusal  to  consider  an  owner's 
request  for  a  section  8  contract  renewal 
because  of  actions  or  omissions  of  owner 
or  alBliate. 

402.8  Tenant  protections  if  an  expiring 
contract  is  not  renewed. 

Authority:  42  V.SX:.  1437f  note  and 
3535(d). 

§402.1    What  Is  th«  purpose  of  part  4027 

This  part  sets  out  the  terms  and 
conditions  under  which  HUD  will 
renew  project-based  section  8  contracts 
under  the  authority  provided  in  section 
524(a)(1)  or  (2)  of  MAHRA.  Renewal 
will  also  be  in  accordance  with 
§401.601  of  this  chapter  for  projects 
without  a  HUD-approved  Restructiuing 
Plan  under  part  401  of  this  chapter.  This 
part  permits  renewal  notwithstanding 
part  24  of  this  title,  but  subject  to 
section  516  of  MAHRA  (see  §  402.7). 

§402.2    Dafinltions. 

The  definitions  in  §  401.2  of  this 
chapter  apply  to  this  part. 

§402.3    Contract  provisions. 

The  provisions  of  chapter  Vin  of  this 
title  will  apply  only  to  the  extent,  if  any, 
provided  in  the  contract.  Part  983  of  this 
title  will  not  apply. 

§  402.4    Contract  ranewals  under  section 
S24(a)(1)  of  MAHRA. 

HUD  may  renew  any  expiring  section 
8  project-based  assistance  contract  at 
initial  rents  that  do  not  exceed 
comparable  market  rents.  If  the  project 
is  eUgible  for  a  Restructuring  Plan  imder 
part  401  of  this  chapter,  the  owner's 
request  for  a  renewal  will  be  processed 
imder  §  401.601  of  this  chapter  to 
determine  whether  a  Restructiuing  Plan 
is  needed.  After  comparable  market 
rents  have  been  initially  established, 
any  future  rent  adjustments  will  be 
determined  by  using  an  OCAF  as 
provided  in  §  401.412  of  this  chapter, 
except  that  rents  may  be  re-determined 
using  a  budget-based  rent  adjustment 
from  time-to-time  at  the  discretion  of 
HUD.  CXIAF  and  budget-based 
adjustments  may  be  positive  or  negative. 
The  term  of  the  initial  and  subsequent 
contract  renewals  imder  this  section 
will  be  determined  by  the  appropriate 
HUD  official. 

§  402.5    Contract  renewals  under  section 
524(a)(2)  of  MAHRA. 

(a)  Renewal  for  exception  project  at 
owner's  request.  HUD  will  renew 
project-based  assistance  under  this 
section  instead  of  §  402.4  if  requested  by 
the  owner  of  a  project  described  in 
paragraph  (b)  of  this  section.  The  term 
of  the  initial  and  subsequent  contract 
renewals  under  this  section  will  be 
determined  by  the  appropriate  HUD 
official. 


(b)  Exception  projects  included.  This 
section  applies  to: 

(1)  A  project  described  in  section 
524(a)(2)(A)  through  (D)  of  MAHRA; 
and 

(2)  A  project  described  in  section 
524(a)(2)(E)  of  MAHRA. 

(c)  Initial  rent  levels  for  exception 
projects.  If  the  owner  of  such  a  project 
requests  renewal  of  project-based 
assistance  under  this  section,  HUD  will 
initially  renew  the  expiring  contract  at 
the  lesser  of: 

(1)  Existing  rents  adjusted  by  an 
operating  cost  adjustment  factor 
established  by  HUD  (CMIAF); 

(2)  A  budget-based  rent  determined  in 
accordance  with  §  514(g)(3)(a)  through 
(e)  of  MAHRA,  except  that  HUD  rather 
than  a  PAE  will  determine  operating 
expenses  and  HUD  may  adjust  the  debt 
service  component  to  reflect 
competitive  interest  rates;  or 

(3)  In  the  case  of  a  contract  under  the 
section  8  moderate  rehabilitation 
program  (other  than  single  room 
occupancy  dwellings  under  section  441 
of  the  Stewart  B.  McKinney  Homeless 
Assistance  Act),  the  base  rent  adjusted 
by  applying  an  OCAF  to  the  base  rent, 
minus  any  costs  associated  with  debt 
service,  with  the  OCAF  to  be  applied  to 
rents  for  each  unit  size  assisted  under 
the  renewal  contracts. 

(d)  Rent  adjustments.  Rent 
adjustments  (either  positive  or  negative) 
for  contracts  renewed  imder  this  section 
will  be  determined  using  an  operating 
cost  adjustment  factor  as  provided  in 

§  401.412  of  this  chapter,  except  that 
rents  may  be  redetermined  using  a 
budget-based  rent  adjustment  from  time- 
to-time  at  the  discretion  of  HUD.  A 
budget-based  adjustment  may  include  a 
rent  comparabiUty  analysis. 

§  402.6    What  actions  must  an  owner  take 
to  request  section  8  contract  renewal  under 
this  part? 

(a)  Timing  and  content  of  request.  For 
renewals  of  contracts  with  expiration 
dates  on  or  after  October  1, 1998,  an 
owner  must  submit  the  following 
information  to  HUD  (or  to  the  contract 
administrator  in  the  case  of  a  contract 
imder  the  moderate  rehabilitation 
program)  at  least  3  months  before  the 
expiration  date  of  any  project-based 
section  8  contract  on  a  project  or  as  soon 
as  practicable  if  the  contract  expires 
before  January  13, 1999: 

(1)  A  certification  that  neither  the 
owner  nor  any  affiliate  is  suspended  or 
debarred; 

(2)  A  comparable  market  rent  analysis 
(unless  the  project  is  eligible  under 

§  402.5(b)(1)  or  does  not  have  a  HUD- 
insured  or  HUD-held  mortgage,  and  the 


owner  is  not  seeking  renewal  under 
§402.4);  and 

(3)  If  an  owner  is  seeking  contract 
renewal  under  §  402.4,  the  prior  fiscal 
year's  audited  financial  statement  for 
the  project  and  an  owner's  evaluation  of 
physical  condition  as  provided  in 
§401.450  of  this  chapter. 

(b)  Interim  extension.  While  a 
determination  of  owner  eligibility  for  a 
request  for  renewal  under  §  401.4  or 

§  401.5(b)(2)  of  this  chapter  is  pending. 
HUD  may  extend  the  contract  under 
§  401.600  of  this  chapter  except  that  the 
term  of  the  extension  will  be 
determined  by  HUD  in  its  sole 
discretion. 

(c)  Exception  for  moderate 
rehabilitation  contracts.  Paragraphs  (a) 
and  (b)  of  this  section  do  not  apply  to 
requests  for  renewal  of  section  8 
moderate  rehabilitation  contracts  (other 
than  for  single  room  occupancy 
dwellings  under  section  441  of  the 
Stewart  B.  McKiimey  Homeless 
Assistance  Act).  Separate  instructions 
for  renewal  requests  vtrill  be  issued  by 
the  appropriate  HUD  official. 

§  402.7    Refusal  to  consider  an  owner's 
request  for  a  section  8  contract  renewal 
because  of  actions  or  omissions  of  owner 
or  affiliate. 

(a)  Determination  of  eligibility.  HUD 
may  elect  not  to  consider  the  request  for 
renewal  of  project-based  assistance  if,  at 
any  time  before  contract  renewal: 

(1)  The  owner  or  an  affiliate  is 
debarred  or  suspended  under  part  24  of 
this  title;  or 

(2)  HUD  determines  that  the  owner  or 
an  affiliate  has  engaged  in  material 
adverse  financial  or  managerial  actions 
or  omissions  as  described  in  section  516 
of  MAHRA,  including  any  outstanding 
violations  of  civil  rights  laws  in 
connection  with  any  project  of  the 
owner  or  an  affiliate. 

(b)  Dispute  and  appeal.  An  owner 
may  dispute  a  rejection  and  seek 
administrative  review  under  the 
procedures  in  subpart  F  of  part  401  of 
this  chapter. 

(c)  Consequences  of  refusal  to 
consider  request.  If  an  owner's  request 
for  renewal  of  project  based  assistance 
is  rejected  under  this  section,  HUD  may 
provide  tenant-based  assistance  under 
§  401.602  of  this  chapter. 

§  402.8   Tenant  protections  If  an  expiring 
contract  is  not  renewed. 

(a)  Notice  of  non-renewal  or  rent 
increase.  An  owner  who  is  not  eligible 
for  a  Restructuring  Plan  under  the  Mark- 
to-Market  Program  in  part  401  of  this 
chapter  but  who  fails  to  renew  an 
expiring  contract  must  provide  a  180=- 
day  notice  of  non-renewal  to  tenants 
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and  HUD  as  provided  in  section  8(c)(9) 
of  the  United  States  Housing  Act  of 
1937  and  a  90-day  notice  to  tenants  of 
any  rent  increase  as  provided  in  section 
8(c)(8)  of  that  Act.  HUD  may  prescribe 
the  form  of  the  notices. 

{!b]Ifan  owner  does  not  give  timely 
notice.  If  an  owner  does  not  give  timely 
notice  of  non-renewal  or  a  rent  increase, 
the  owner  must  permit  the  tenants  in 


assisted  units  to  remain  in  their  units, 
with  no  increase  in  the  tenant  portion 
of  their  rent,  for  a  period  of  180  or  90 
days,  whichever  is  the  required  period 
for  the  notice  that  was  not  given.  Each 
period  will  begin  on  the  earlier  of  the 
date  notice  of  non-renewal  was  given  to 
the  tenants  and  HUD  or  the  date  notice 
of  rent  increase  was  given  to  the  tenants, 
whichever  applies,  or  the  date  of 


expiration  for  the  contract  A  90-day 
period  under  this  paragraph  (b)  will  run 
concurrently  with  any  180-day  period 
under  this  paragraph  (b). 

Dated:  August  20, 1998. 
Andrew  Cuomo, 
Secretary. 

[PR  Doc  98-24284  Filed  9-10-98;  8:45  am] 
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Part  V 


Department  of 
Agriculture 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  381  and  441 
Poultry  Products  Inspection  Regulations: 
Continuous  Chilling  of  Split  Poultry 
Portions;  Final  Rule 

Poultry  Chilling  Performance  Standards: 
Retained  Water  in  Raw  Meat  and  Poultry 
Products;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Part  381 
[DocK0tNo.95-O11F] 
RIN  0583^895 

Continuous  Chilling  of  Split  Poultry 
Portions 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

action:  Final  rule. 

summary:  FSIS  is  amending  the  poultry 
products  inspection  regulations  to 
specify  that  the  continuous  immersion 
chilling  of  the  front  or  rear  portions  of 
transversely-split  carcasses  is  permitted. 
The  existing  regulations  pei-mit  the 
continuous  chilling  of  whole  carcasses 
or  "major  portions,"  including  front  or 
rear  portions,  resulting  from  trimming 
or  salvage.  The  final  rule  defines  "major 
portions"  to  include  the  front  or  rear 
portions  of  transversely-spUt  carcasses, 
without  identifying  the  operation 
creating  the  portions.  This  change  will 
afford  flexibility  to  poultry 
establishments  in  adopting  efficient 
production  techniques,  such  as  on-line 
carcass  splitting,  that  meet  food  safety 
performance  standards.  This  final  rule  is 
compatible  with  FSIS  initiatives 
addressing  fecal  contamination  and 
moistiue  absorption  of  raw  poultry 
products. 

EFFECTIVE  DATE:  November  10, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Alice  Thaler,  C3iief,  Concepts  and 
Design  Branch,  Inspection  Methods 
Development  Division,  Office  of  Pohcy, 
Program  Development,  and  Evaluation, 
(202)  720-3219. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  poultry  products  inspection 
regulations  contain  general  and  specific 
requirements  for  the  chilling  of  ready- 
to-cook  poultry.  The  current  regulations 
(at  9  CFR  381.66(b)(2))  require  that 
poultry  carcasses,  and  major  portions  of 
poultry  carcasses,  that  is,  "parts  of 
major  size,  either  front  or  rear  portions, 
wherein  the  major  portion  of  the  poultry 
carcass  remains  intact,"  be  chilled  to  40 
'F.  or  lower  within  a  specific  time, 
depending  on  the  weight  of  the  bird. 
The  regulations  state  that  partial 
trinuning  and  salvage  of  poultry 
carcasses  often  result  in  these  major 
portions  (9  CFR  381.66(c)(2)(iv)). 
Trimming  operations  remove  some  part 
of  a  poultry  carcass.  For  example,  a 
broken  wing  may  be  trimmed  from  a 
breast.  Salvage  operations,  on  the  other 


hand,  are  intended  to  save  a  portion  of 
the  carcass  by  cutting  it  away  from  an 
unacceptable  portion.  An  example  of  a 
salvage  procedure  is  the  splitting  of  the 
carcass  into  front  and  rear  portions  to 
save  the  breast  portion  while 
condemning  the  rear  portion  that  has 
become  adulterated. 

The  regulations  governing  the  chilling 
of  poultry  parts,  including  the 
provisions  addressing  "major  portions," 
were  intended  to  prevent  the  marketing 
of  products  containing  excessive 
moisture.  Excessive  moisture  is  a  form 
of  economic  adulteration  .  It  can  occur 
if,  for  example,  individual  poultry  parts, 
such  as  drumsticks,  thighs,  split  breasts, 
or  split  halves  (carcasses  split 
longitudinally  along  the  stemxun  into 
"mirror  image"  portions),  are  permitted 
to  be  cooled  in  continuous  immersion 
chillers.  Under  most  current  processing 
conditions,  such  individual  parts  are 
likely  to  absorb  more  water  than  "major 
portions."  Under  9  CFR  381.66(c)(2)(iv), 
these  individual  parts  may  be  cooled 
only  in  the  air,  in  ice,  or  imder  a  spray 
of  water  with  continuous  draining.  The 
regulation  does,  however,  permit  whole 
carcasses  and  major  portions  of 
carcasses  to  be  cooled  in  continuous 
chillers,  provided  that  the  moisture 
absorption  limits  prescribed  in  9  CFR 
381.66  are  not  exceeded. 

The  issue  in  this  rulemaking  is 
whether  9  CFR  381.66  should  permit  the 
immersion  chilling  of  split  poultry 
portions  that  are  created  by  procedures 
other  than  trimming  or  salvage. 

Establishments  that  have  tested 
transversely-spUt-carcass  processing 
methods  under  FSIS  supervision  have 
achieved  favorable  results  in  keeping 
water  absorption  low,  in  chilling 
product  rapidly  to  a  safe  temperature, 
and  in  maintaining  product 
wholesomeness.  Proper  application  of 
these  carcass  splitting  methods  yields 
product  that  is  not  adulterated,  even 
though,  like  the  whole  carcass,  the  front 
or  rear  portions  of  transversely-split 
carcasses  absorb  incidental  amovmts  bf 
moisture  when  placed  in  continuous 
chillers.  This  is  true  whether  the  portion 
was  created  by  trimming,  salvage 
operations,  or  a  procedure  such  as  on- 
line carcass-splitting. 

Nonetheless,  9  CFR  381.66  was 
developed  diuing  the  late  1960's  and, 
on  its  face,  it  reflects  the  production  and 
market  conditions  of  that  period,  when 
poultry  industry  operations  were 
oriented  primarily  toward  the  marketing 
of  whole  birds.  At  that  time,  the  sale  of 
poultry  parts  constituted  a  minor 
segment  of  the  raw  poultry  market 
Consequently,  it  does  not  make  any 
provision  for  chilling  of  split  carcasses 


produced  by  means  other  than  trimming 
and  salvage. 

FSIS  tentatively  determined  that  the 
regulatory  provision  for  chilling  major 
portions  should  be  revised  to 
specifically  include  transversely-split 
carcass  portions,  as  described  above, 
regardless  of  the  operation  used  to 
create  the  portions.  On  June  6, 1997. 
FSIS  proposed  to  amend  the  regulations 
to  modify  the  definition  of  "major 
portion"  to  include  transversely-split- 
carcasses  and  carcasses  from  which 
small  pieces  have  been  removed.  The 
proposal  was  not  intended,  however,  to 
affect  the  existing  regulatory  restrictions 
on  the  chilling  of  individual  parts. 

Comments  on  the  Proposal 

FSIS  received  six  lettera  commenting 
on  the  proposal.  Two  were  from  poultry 
processing  companies,  one  was  from  a 
company  that  processes  both  meat  and 
poultry,  and  three  were  from  trade 
associations. 

One  letter  strongly  objected  to  the 
proposal  and  suggested  that  it  be  "set 
aside,"  at  least  imtil  the  completion  of 
rulemaking  addressing  the  larger 
regulatory  issues  concerning  water 
absorption  by  poultry.  The  other  five 
letters  supported  the  proposal  in  general 
but  suggested  modifications  to  the 
proposal. 

A  poultry  processor,  an  association 
representing  the  tiu-key  industry,  and  an 
association  representing  meat  and 
poultry  producers  and  processors 
suggested  that  the  scope  of  the  proposed 
rule  be  broadened  to  permit  the 
continuous  chilling  of  spfit  halves  and 
other  poultry  parts.  They  argued  that 
such  a  change  would  give  greater 
flexibility  to.  and  encourage  innovation 
by,  the  poultry  industry;  would  have  the 
same  advantages  for  the  inspection 
service  and  food  safety  as  the  proposal; 
and  would  be  consistent  with  Agency 
policy  to  reduce  command-and-control 
regulations.  They  also  pointed  out  that 
regulations  limiting  retained  moisture 
would  continue  to  apply  to 
continuously  chilled  parts.  The  meat 
and  poultry  association  said  there 
should  be  a  single  standard  for 
incidental  moistiire.  without  regard  to 
poultry  portion  or  part. 

The  two  poultry  processors  and  the 
tiukey  association  also  requested  that 
the  Agency  consider  amending  the 
regulations  to  reduce  the  minimum 
amount  of  fresh  water  intake  per  bird  in 
continuous  immersion  chillers.  They 
argued  that  because  major  portions  are 
smaller  than  whole  birds.  Uie  required 
minimum  gallons  of  &«sh  water  per  bird 
should  be  proportionally  reduced.  The 
tiirkey  association  also  asserted  that  the 
current  regulations  permit  the 
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adjustment  of  fresh  water  intake 
according  to  the  proportion  of  the 
carcass  chilled.  Elsewhere  in  this  issue 
of  the  Federal  Register,  FSIS  is 
proposing  new  moisture-retention 
requirements  for  raw  meat  and  poultry 
products  and  changes  in  the  regulations 
on  poultry  chilling  that  include 
removing  the  required  minimum 
amount  of  fresh  water  intake  per  bird. 
The  letter  objecting  to  the  proposed 
rule  was  submitted  by  three  associations 
representing,  respectively,  cattle 
producers  and  beef  establishments,  pork 
producers,  and  the  sheep  industry. 
These  associations  called  the  proposal 
"inappropriate"  and  asked  that  it  be 
"set  aside"  pending  a  rulemaking  on 
retained  water  in  poultry  products. 
They  presented  four  arguments  for  their 
position:  (1)  that  the  proposal  would 
increase  the  percentage  of  poultry 
products  subject  to  immersion  chilling 
and  to  what  the  associations  view  as 
excess  water  absorption;  (2)  that  the 
Agency  did  not  provide  data  concerning 
the  amount  of  water  absorbed  by 
transversely-split  carcasses;  (3)  that  the 
Agency  is  affording  additional 
flexibility  to  poultry  establishments 
while  restricting  beef  processors  using 
spray  chill  systems  to  zero-percent 
carcass  weight  gain  from  water 
retention;  and  (4)  that,  before 
proceeding  with  a  rulemaking  on  the 
chilling  of  split  poultry  portions,  FSIS 
should  amend  the  regulations  on  water 
retention  by  poultry  products  that  were 
set  aside  July  23, 1997,  by  order  of  a 
Federal  district  court  in  Kenney  v. 
Glickman.  As  mentioned,  elsewhere  in 
this  issue  of  the  Federal  Register,  FSIS 
is  proposing  new  retained-water 
requirements  for  raw  meat  and  poultry 
products. 

As  noted  in  the  preamble,  the 
proposal  clarifying  the  regulations 
regarding  the  chilling  of  transversely- 
split  carcasses.  (62  FR  31019).  It  was 
developed  to  address  an  issue 
concerning  the  interpretation  of 
regulations  governing  the  chilling  of 
"parts  of  major  size"  or  "major 
portions"  of  poultry  resulting  from 
trimming  or  salvage.  Some  persons  had 
interpreted  the  regulations  as  not 
permitting  the  continuous  chilling  of 
major  portions  that  did  not  result  from 
trimming  or  salvage  operations  (62  FR 
31018).  To  correct  that  interpretation, 
FSIS  proposed  to  amend  the  regulations 
to  specify  that  the  immersion  chilling  of 
major  portions  is  permitted,  regardless 
of  whether  the  portions  were  the  result 
of  trimming,  salvage,  or  other  handling 
of  carcasses.  It  proposed  to  define 
"major  portions"  to  include 
transversely-split  poultry  carcasses. 


The  suggestion  that  the  regulations  be 
further  amended  to  permit  the 
continuous  chilling  of  split  halves  and 
other  poultry  parts  may  have  merit  and 
perhaps  should  be  considered,  but  it  is 
outside  the  scope  of  this  rulemaking. 
FSIS  was  able  to  determine  that 
methods  used  in  continuously  chilling 
transversely-split  poultry  portions  yield 
product  that  complies  with  the  water 
absorption  and  retention  regulations.  As 
indicated  in  the  preamble  to  the 
proposal  (62  FR  31019),  establishments 
using  such  methods  under  FSiS 
supervision  achieved  favorable  results 
in  keeping  water  absorption  low. 
Because  the  Agency  had  observed  the 
application  of  these  processing  methods 
to  the  chilling  of  transversely-split 
portions,  and  because  the  portions  so 
processed  were  consistently  in 
compliance  with  the  regulations 
controlling  retained  moisture,  the 
Agency  believed  there  was  a  sound 
basis  for  proposed  rule. 

In  sum,  the  purpose  of  this 
rulemaking  is  to  clarify  the  meaning  and 
applicability  of  the  existing  regulations 
with  respect  to  the  chilling  of  major 
portions.  The  Agency  has  significant 
evidence  to  support  this  clarification. 
The  commenters'  request  to  permit  the 
continuous  chilling  of  all  kinds  of 
poultry  parts  is  outside  the  scope  of  this 
rulemaking.  While  this  issue  may 
warrant  consideration  in  a  future 
rulemeiking,  it  is  not  appropriately 
before  the  Agency  in  this  proceeding. 

The  Agency  did  not  intend  to  address, 
in  the  rulemaking,  the  possiblity  of 
changing  the  required  minimum  fr«sh 
water  intake  for  continuous  chillers. 
This  issue  is  outside  the  scope  of  the 
rulemaking  that  the  Agency  instituted 
with  the  Jime  6, 1997,  proposal. 

Regarding  the  comments  by  the  three 
livestock  associations  opposing  the 
proposed  rule,  FSIS  responds  as 
follows: 

(1)  As  noted  above,  the  purpose  of 
this  rulemaking  is  to  clarify  the  existing 
regulation,  not  to  expand  the  percentage 
of  product  that  would  be  able  to  absorb 
moisture  during  the  chilling  process.  In 
fact,  as  noted  in  the  third  point  of  our 
response  below,  the  proposed  could 
result  in  less  immersion-chilled 
product.  The  proposal  was  developed  to 
address  an  issue  concerning  the 
interpretation  of  regulations  governing 
the  chilling  of  "parts  of  major  size"  or 
"major  portions"  of  poultry  resulting 
from  trimming  or  salvage. 

(2)  The  Agency  based  the  proposal  on 
findings  that  continuously  chilled 
transversely-split  portions  are  in 
compliance  with  retained  moistiire 
requirements.  As  noted  in  the  preamble 
to  the  proposal,  results  of  in-plant  trials 


of  transversely-split  carcasses  processed 
under  FSIS  supervision  showed  that 
product  was  chilled  rapidly  to  a  safe 
temperature,  and  that  water  absorption 
was  vdthin  the  limits  estabUshed  by  the 
Agency's  regulations.  The  Agency  had 
sufficient  retained-moisture  data  from 
these  trials  to  make  an  informed 
decision  on  the  continuous  chilling  of 
transversely-split  carcass  portions.  The 
data  was  available  for  viewing  in  the 
FSIS  Docket  Room  during  the  pubUc 
comment  period. 

(3)  It  is  true  that  the  proposal 
concerned  only  a  limited  class  of 
poultry  products,  and  that  efficiency 
gains  would  be  realized  only  by  poultry 
establishments.  However,  the  limited 
scope  of  the  proposal  does  not  preclude 
future  consideration  of  changes  that 
would  address  a  wider  range  of  meat 
and  poultry  products.  (As  previously 
mentioned,  a  proposed  rule  on  poultry 
chilling  standards  and  retained  moisture 
in  raw  meat  and  poultry  products  is 
being  published  elsewhere  in  this  issue 
of  the  Federal  Register.) 

The  efficiency  gains  foreseen  by  the 
Agency  would  result  primarily  from  the 
use  of  automation  and  large-scale 
processing  techniques  to  make  front  and 
rear  portions  available  for  a  variety  of 
uses.  For  example,  the  use  of  the  rear, 
dark-meat  portions,  for  processing  into 
such  products  as  turkey  salami  and 
turkey  ham,  was  discussed  in  the 
preamble  (62  FR  31018).  An  efficiency 
gain  sought  with  respect  to  these  dark- 
meat  portions  would  involve  routing 
them  past  the  immersion  chilling  step 
ahogether  (62  FR  31018).  The  front,  or 
white-meat  portions,  on  the  other  hand, 
would  be  permitted  to  enter  the 
continuous  chillers.  Since  the  rear 
portions  constitute  40%  of  carcass 
weight,  potentially  40%  less  turkey 
would  be  chilled. 

(4)  While  the  U.S.  District  Court's 
order  in  Kenney  v.  Glickman  set  aside 
the  moisture  retention  limits  for  all 
classes  of  poultry  to  be  marketed  as 
whole  birds  (9  CFR  381-66(d)(2)).  the 
requirement  to  minimize  moisture 
absorption  and  retention  at  the  time  of 
packaging  (9  CFR  381.66(d)(1))  was  left 
in  place,  as  were  the  moistiue 
absorption  and  retention  limits  for 
poultry  intended  to  be  cut  up  and  for 
ice-packed  poultry  (9  CFR  381.66(d)(3>- 
(5)).  Thus,  the  moisture  retention  limits 
that  would  apply  to  transversely-spUt 
poultry  portions  were  left  in  place  by 
the  Court's  order.  SpUt  poultry  portions 
are  intended  to  be  routed  to  cut-up  or 
further  processing  operations  and 
obviously  cannot  be  marketed  as  whole 
birds. 
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The  Final  Rule 

This  final  rule  concerns  the 
application  of  existing  moisture 
retention  standards  to  transversely-split 
carcass  portions,  rather  than  the 
standards,  themselves.  Elsewhere  in  this 
issue  of  the  Federal  Register,  FSIS  is 
publishing  a  proposal  that  addresses  the 
limits  on  moisture  absorption  and 
retention  in  raw  meat  and  poultry 
carcasses  and  parts. 

TTiis  final  rule  is  limited  to  clarifying 
the  regulations  to  accommodate  the 
processing  of  transversely-split  poultry 
carcasses.  The  rule  amends  the  chilling 
requirement  at  §  381.66(b)(2)  to  apply 
both  to  whole  carcasses  and  to  major 
portions,  as  defined  at  proposed 
§  381.170(b)(22),  which  includes 
transversely-split  carcasses.  FSIS  is 
amending  §  381.66(b)(2)  to  refer  to  the 
new  §  381. 170(b)(22)  rather  than  to 
§381.66(c)(2)(iv). 

The  final  rule  also  amends 
§  381.66(c)(2)(iv)  by  removing  the  word 
"carcasses"  from  the  term  "split 
carcasses"  and  replacing  it  with 
"halves."  As  mentioned  previously, 
"split  halves"  is  a  term  widely  used  in 
the  poultry  industry  to  denote  the  left 
and  right  halves  of  a  poultry  carcass 
divided  lengthwise,  (i.e.,  carcasses  split 
longitudinally  along  the  sternum  into 
"mirror  image"  portions).  The  amended 
paragraph  continues  to  prohibit  the 
continuous  chilling  of  split  halves. 

FSIS  will  continue  to  require 
establishments  creating  transversely- 
split  carcass  to  meet  the  same  moisture 
absorption  and  retention  limits  as  for 
whole  carcasses.  These  limits  are  set 
forth  in  9  CFR  §  381.66(d)(3),  Table  3, 
and§381.66(d)(4)(ii). 

Finally,  a  new  paragraph 
§381.170(b)(22)  defines  "major 
portions"  as  carcasses  from  which  small 
parts  may  be  missing  or  the  front  or  rear 
portions  of  transversely  split  carcasses. 
As  mentioned,  the  amended 
§  381.66(b)(2)  refers  to  this  new 
definition. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  and  was  not  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  by  the 


Poultry  Products  Inspection  Act  (PPIA) 
from  imposing  any  marking  or 
packaging  requirements  on  federally 
inspected  poultry  products  that  are  in 
addition  to.  or  different  than,  those 
imposed  imder  the  PPIA.  States  and 
local  jurisdictions  may,  however, 
exercise  concurrent  jurisdiction  over 
poultry  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  poultry 
products  that  are  misbranded  or 
adulteratad  under  the  PPIA,  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States. 

This  final  rule  is  not  intended  to  have 
retroactive  effect. 

There  are  no  applicable 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 
However,  the  administrative  procedures 
specified  in  9  CFR  §  381.35  must  be 
exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  proposed  rule,  if  the 
challenge  involves  any  decision  of  an 
FSIS  employee  relating  to  inspection 
services  provided  under  the  PPIA. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  This  final  rule  will 
not  impose  any  additional  requirements 
on  poultry  processors.  Compliance  with 
this  final  rule  is  volimtary;  poultry 
processors  that  intentionally  split 
poultry  carcasses  into  major  portions  as 
a  result  of  a  trimming  or  salvage 
operation  do  not  have  to  cool  the 
product  using  ice  and  water  in  a 
continuous  chiller.  They  may  cool  major 
portions  using  air,  ice,  or  under  a  spray 
of  water  with  continuous  drainage. 
Poultry  processors  opting  to  chill  major 
parts  resulting  from  production 
techniques  such  as  on-Une  carcass- 
splitting  could  do  so  in  a  continuous  ice 
and  water  chiller.  This  would  allow 
them  to  appropriately  handle  the 
separated  carcass  portions  immediately 
after  splitting.  The  white  meat  portion 
could  immediately  be  chilled  to  the 
proper  temperature  for  further 
processing  or  direct  sale  to  consumers, 
while  the  dark  meat  portion,  which  is 
usually  processed,  could  be  directly 
deboned  and  used  in  further  processed 
cooked  products. 


List  of  Subjects  in  9  CFR  Part  381 

Poultry  and  poultry  products. 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  is  amending  9  CFR  part 
381,  as  follows: 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f;  7  U.S.C.  450;  21 
U.S.C.  451-470;  7  CFR  2.18,  2.53. 

2.  Section  381.66  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(2);  by  removing  the  first  and  second 
sentences  of  paragraph  (c)(2)(iv)  and 
adding  in  their  place  one  sentence;  and, 
in  the  last  sentence  of  (c)(2)(iv),  by 
removing  the  words  "from  salvage 
operations,"  and  by  replacing  the  word 
"carcasses"  with  the  word  "halves"  to 
read  as  follows: 

§  381 .66    Temperatures  and  chilling  and 
freezing  procedures. 

***** 

.(b)*  *  * 
(2)  Major  portions  of  poultry 
carcasses,  as  defined  in  §  381.170(b)(22), 
and  poultry  carcasses  shall  be  chilled  to 
40°  F.  or  lower  within  the  following 
specified  times:  *  *  * 
***** 

(c)*  *  * 

(2)*   *   * 

(iv)  Major  portions  of  poultry 
carcasses,  as  defined  in  §  381.170(b)(22), 
may  be  chilled  in  water  and  ice, 
including  chilling  in  continuous 
chillers.  *  *  • 
*.*«** 

3.  Paragraph  (b)(22)  is  added  to 
§  381.170  to  read  as  follows: 

§  381 .1 70    Standards  f or  Idnds  and  classes, 
and  for  cuts  of  raw  poultry. 

***** 

(b)  *  *  * 

(22)  "Major  portions"  of  eviscerated 
poultry  carcasses  are  either  carcasses 
from  which  parts  may  be  missing,  or  the 
fitmt  or  rear  portions  of  transversely- 
split  ceircasses. 

Done  at  Washington,  DC,  on  September  3, 
1998. 

Thomas  J.  Billy, 
Administrator. 

[FR  Doc.  98-24308  Filed  9-8-98;  12:22  pml 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Parts  381  and  441 
[Docket  No.  97-054P] 

RIN  0583-nAC26 

Retained  Water  in  Raw  Meat  and 
Poultry  Products;  Poultry  Chilling 
Performance  Standards 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
regulations  to  limit  the  amount  of  water 
retained  by  raw,  single-ingredient,  meat 
and  poultry  products  as  a  result  of  post- 
evisceration  processing,  such  as  carcass 
washing  and  chilling.  Meat  and  poultry 
carcasses  and  parts  would  not  be 
permitted  to  contain  water  resulting 
from  post-evisceration  processing  unless 
the  establishment  demonstrates  that 
water  retention  is  necessary  to  meet 
applicable  food  safety  requirements.  In 
addition,  the  establishment  would  be 
required  to  disclose  on  the  label  the 
maximum  percentage  of  retained  water 
in  the  product.  The  proposed  labeling 
statement  would  provide  information  to 
consumers  of  raw  meat  and  poultry 
products  that  would  help  them  to  make 
ptirchasing  decisions.  Establishments 
having  data  demonstrating  that  there  is 
no  retained  water  in  their  products 
could  choose  not  to  label  the  products 
with  the  retained-water  statement  or  to 
make  a  no-retained-water  claim  on  the 
product  label. 

FSIS  is  also  proposing  to  revise  the 
poxdtry  chilling  regulations  to  improve 
consistency  with  the  Pathogen 
Reduction/Hazard  Analysis  and  Critical 
Control  Points  (PR/HACCP)  regulations, 
eliminate  "command-and-control" 
features,  and  reflect  current 
technological  capabilities  and  good 
manufacturing  practices. 

DATES:  Comments  must  be  received  on 
or  before  December  10, 1998. 
ADDRESSES:  Submit  one  original  and 
two  copies  of  written  comments  to 
Docket  Clerk,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  102,  300  12th  Street, 
SW.,  Washington,  DC  20250-3700. 
Please  refer  to  docket  number  97-054P 
in  your  comments.  All  comments 
submitted  in  response  to  this  proposal, 
as  well  as  research  and  background 
information  used  by  FSIS  in  developing 
this  document,  will  be  available  for 
public  inspection  in  the  Docket  Clerk's 


Office  between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  F.  Stolfa,  Assistant  Deputy 
Administrator,  Office  of  Policy,  Program 
Development,  and  Evaluation,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250-3700;  (202)  205-0699. 
SUPPLEMENTARY  INFORMATION: 

Background 

FSIS  carries  out  the  mandates  of  the 
Federal  Meat  Inspection  Act  (FMIA;  21 
U.S.C.  601  et  seq.),  the  Poultiy  Products 
Inspection  Act  (PPIA;  21  U.S.C.  451  et 
seq.),  and  the  Egg  Products  Inspection 
Act  (21  U.S.C.  1031  to  1056)  to  ensure 
that  meat,  meat  food,  poultry,  and  egg 
products  in  interstate  and  foreign 
commerce  are  wholefsome,  not 
adulterated,  and  properly  marked, 
labeled,  and  packaged.  TTie  Agency 
maintains  continuous  inspection 
oversight  of  operations  in  meat  and 
poultry  slaughtering  and  processing 
establishments  and  in  egg  product 
processing  plants.  Among  the 
requirements  enforced  by  the  Agency 
are  those  having  to  do  with  the  post- 
evisceration  handling  and  storage  of 
carcasses  and  parts. 

Meat  and  poultry  carcasses  are 
handled  in  a  manner  intended  to  yield 
wholesome,  unadulterated  products. 
After  evisceration,  raw  meat  and  poultry 
carcasses  are  subject  to  various 
processes,  including  washing  and 
chilling,  to  preserve  the  safety  of  the 
products.  The  Agency  is  concerned 
about  the  potential  for  water  absorption 
and  retention  in  the  stages  of  processing 
after  livestock  and  poultry  carcasses  are 
eviscerated  and  trimmed.  Because  an 
eviscerated  carcass  is  open  and  exposed 
to  water  through  the  washing,  chilling, 
and  spraying  processes,  it  is  likely  to 
absorb  and  retain  water  under  the  skin 
and  in  muscle  tissue.  There  is  a 
potential  for  product  adulteration  due  to 
excess  water  absorption  and  retention. 

In  livestock  slaughtering 
establishments,  carcasses  imdergo  a 
final  wash  after  slaughter  and  dressing 
to  remove  any  adhering  foreign  matter 
before  being  placed  in  the  cooler. 
Historically,  meat  carcasses  have  been 
air-chilled.  Since  the  late  1970's,  FSIS 
has  permitted  air  chilling  in 
combination  with  a  water  spray  to 
minimize  carcass  shrinkage  and 
promote  rapid  heat  loss. 

Air  chilling  results  in  carcass  weight 
loss  frx)m  evaporation  of  the  natural 
water  in  the  carcass  during  evaporative 
cooling.  Spraying  water  on  livestock 
carcasses  during  air  chilling  either 
replaces  the  water  that  would  have 


evaporated  during  air  chilling  or 
prevents  the  water  in  the  carcass  from 
evaporating.  The  result  is  that  livestock 
carcasses  subjected  to  a  water  spray 
retain  water,  and  consequentiy,  weight, 
which  would  have  been  lost  as  a  result 
of  air  chilling.  Water  spray  systems 
must  be  operated  in  a  manner  that  does 
not  result  in  a  shift's  production  of  meat 
carcasses  from  weighing,  on  average, 
more  than  their  pre-chilled  weight. 
(FSIS  Directive  6330.1)  This  directive 
recognizes  that  it  is  technologically 
feasible  and  commercially  practical  to 
chill  livestock  carcasses  in  a  manner 
that,  on  average,  does  not  result  in  an 
increase  in  the  carcass  weight  above  the 
pre-chilled  weight. 

Although  livestock  slaughter 
establishments  are  not  prohibited  from 
using  water  immersion  chilling 
.  methods,  federally  inspected 
establishments  in  the  United  States  do 
not  use  immersion  chilling  for  livestock 
carcasses.  Immersion  chilling  is 
impractical  because  of  the  size  of 
livestock  carcasses  and  the  associated 
costs  of  e(|uipment  and  other  resources. 

Processmg  and  chilling  methods  used 
for  some  edible  meat  byproducts  and 
organ  meats  may  result  in  water 
retention.  For  example,  cheek  meat, 
meat  fixim  ears  and. tails,  and  organ 
meats  are  washed,  cleaned  and  chilled 
to  preserve  safety  and  wholesomeness 
before  being  shipped.  Tripe  is  bleached 
and  scalded  before  being  shipped. 
Chitterlings  (swine  intestines)  are 
washed  and  chilled  before  shipment 
and  are  packaged  with  water.  A  few 
establishments  chill  beef  cheek  meats  in 
water,  a  process  that  may  result  in  the 
absorption  of  water.  The  product  is 
labeled  to  indicate  the  maximum 
percentage  added  water  it  may  contain 
to  alert  buyers  to  the  fact  that  the 
product  may  weigh  more  because  of  the 
chilling  process. 

Unlike  livestock  establishments, 
poultry  processors  have  traditionally 
chilled  poidtry  using  the  water 
immersion  chilling  method.  Although 
air  chilling  is  permitted,  immersion 
chilling  is  more  rapid  and  cost  efficient. 
The  use  of  water  immersion  chilling  is 
limited  to  whole  poultry  carcasses  or 
major  carcass  portions.  Poultry 
establishments  are  required  to  reduce 
the  internal  temperature  of  water- 
chilled  poultry  carcasses  to  40  degrees 
F.  or  less  within  4  to  8  hours  after 
slaughter,  depending  on  the  size  of  the 
carcass  (9  CFR  381.66(b)). 

Water-immersion  chilling  is  the 
preferred  poultry  chilling  method  in  the 
United  States  for  several  reasons.  First, 
water  is  the  most  effiective  and  efficient 
conducting  medium  for  removing 
animal  heat 
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Before  the  1960's,  poultry  was  chilled 
in  layers  of  ice  or  immersed  in  small 
tanks  of  ice  water.  The  poultry  was 
chilled  using  these  methods  for  a 
sufficient  amoimt  of  time  to  reduce  the 
temperature  of  the  poultry  to  40  degrees 
F.  or  below,  after  which  the  tanks  were 
emptied.  The  use  of  small  individual 
single-use  tanks  required  significant 
resources,  including  space,  employees, 
and  water  or  ice.  Because  of  these 
disadvantages,  continuous  immersion 
chillers  were  developed.  Continuous 
immersion  chillers  consist  of  one  or 
more  large  tanks  where  chilled  water  is 
continually  replenished  and  poultry 
carcasses  continuously  enter  and  exit. 
Modem  chillers  are  equipped  with 
refrigeration  units  and  systems  for 
controlling  water  volume,  direction,  and 
agitation.  They  are  efficient,  rapid,  and 
economical. 

Chilling  poultry  carcasses  in  water- 
immersion  chillers  always  results  in 
some  absorption  and  retention  of  water, 
primarily  in  the  skin  and  the  tissue 
immediately  under  the  skin.  Also,  some 
water  becomes  bound  to  the  muscle 
tissue. 

TSIS  has  consistently  required  that 
the  retention  of  water  in  meat  and  in 
poultry  products  be  minimized.  FSIS  is 
mandated  to  prevent  the  distribution  in 
commerce  of  meat  and  poultry  products 
that  are  adulterated  or  misbranded.  A 
product  is  adulterated  if,  among  other 
circimistances,  "a  substance  has  been 
added  to  or  mixed  with  the  product  to 
increase  its  bulk  or  weight  or  make  it 
appear  of  greater  value  than  it  is."  (21 
U.S.C.  601(m)(8),  453(g)C8)).  Thus,  a 
product  containing  excessive  water  may 
be  considered  adulterated.  Likewise,  a 
product  containing  excessive  water  may 
be  considered  misbranded.  A  product  is 
misbranded  if,  among  other 
circimistances,  its  label  is  false  or 
misleading  in  any  particular.  (21  U.S.C. 
601(n)(l).  453(h)(1))-  Immersion  chilling 
of  poultry  could  result  in  a  product's 
becoming  misbranded  or  economically 
adulterated  through  the  retention  of 
absorbed  water.  However,  because 
immersion  chilling  is  the  most  efficient 
way  to  control  bacterial  growth  in 
poultry  products  and  to  ensure  that 
establishments  consistently  meet 
applicable  chilling  time  and 
temperature  requirements,  FSIS  has 
permitted  the  retention  of  some  water  in 


FSIS  has  limited  water  retention  to 
amounts  that  are  considered 
unavoidable  while  achieving  applicable 
food  safety  requirements.  The 
regulations  generally  require  water 
absorption  and  retention  in  poultry 
products  to  be  minimized  (9  CFR 
381.66(d)(1)).  FSIS  promulgated 


regulations  defining  maximum  water 
retention  levels  for  classes  of  poultry  in 
1959,  1960,  and  1971  (24  FR  9566 
(12/1/59);  26  FR  6471  (7/19/61);  and  35 
FR  739  (10/7/70)).  Poultry  products 
containing  water  in  excess  of  the 
regulatory  limits  are  considered 
adulterated. 

To  ensure  that  poultry  products  do 
not  exceed  maximvun  water  retention 
levels,  inspectors  sample  carcasses  each 
day  from  each  chilling  system  at  a  point 
before  the  poultry  is  washed  and  again 
shortly  after  the  poultry  exits  the  chiller. 
If  the  water  limits  are  exceeded,  the 
poultry  is  retained  until  enough  water 
has  drained  to  bring  the  poultry  into 
compliance  with  the  limits.  As  a 
practical  matter,  estabUshments 
maintain  overall  water  absorption 
averages  below  the  maximum  limitation 
to  consistently  comply  with  the 
regulatory  limits.  However,  some  firms 
equip  and  operate  their  processing  lines 
in  a  manner  that  will  enable  them  to 
control  retained  water  to  a  level  as  close 
as  possible  to  the  regulatory  limits. 
Sometimes  the  regulatory  limits  are 
exceeded.  The  poultry  may  then  be  held 
at  the  plant  for  a  longer  time  to  permit 
excess  water  to  drain,  or  it  may  be 
diverted  to  operations,  such  as  boning 
and  cut-up,  or  other  processing 
operations  in  which  excess  water  is  lost. 

Concerns  About  Differences  Between  the 
Meat  and  the  Poultry  Regulations 

Early  in  1996,  FSIS  received  a  petition 
from  several  national  livestock  industry 
associations  concerning  perceived 
inequities  between  the  meat  and  poultry 
regulations.  The  petitioners  argued  that 
the  restriction  on  water  absorption  in 
meat  carcasses  is  inequitable  in 
comparison  to  the  absorption  allowance 
for  poultry  and  that,  moreover,  poultry 
carcasses  with  weight  added  through 
water  absorption  are  economically 
adulterated.  The  petitioners  requested 
that  FSIS  prohibit  the  retention  of  any 
water  absorbed  by  poultry  carcasses 
during  immersion  chilling.  This  request 
was  among  those  the  petitioners 
reiterated  in  a  February  7, 1997,  letter  to 
the  Department.  FSIS  plans  to  address 
elements  of  the  petitioners'  requests 
other  than  the  absorbed-water  issue  in 
future  rulemaking  documents. 

In  1994.  a  group  of  poultry  consimiers 
and  red  meat  producers  brought  an 
action  against  the  Department  in  the 
United  States  District  Court  for'the 
Southern  District  of  Iowa  challenging 
several  differences  in  the  regulatory 
requirements  for  meat  and  poultry, 
including  the  contaminant  removal 
methods,  standards  of  identity,  and 
water-retention.  (Kenney.  et  al.  v. 
Glickman.) 


Plaintiffs  alleged  that  poultry 
products  containing  absorbed  water 
were  both  economically  adulterated  and 
misbranded  within  the  meaning  of  the 
PPIA.  They  also  alleged  that  the 
regulations  establishiag  maximum 
levels  for  water  retention  violated  the 
Administrative  Procedure  Act  because 
they  were  arbitrary  and  capricious  when 
compared  to  the  regulatory  prohibition 
on  absorbed  water  in  meat  carcasses. 
The  Court  found  that  poultry  containing 
absorbed  water  was  not  economically 
adulterated  or  misbranded  imder  the 
PPIA.  However,  the  Court  also  foimd 
that  the  regulation  specifying  water 
absorption  and  retention  limits  for 
ready-to-cook  poultry  that  is  to  be 
frozen,  cooked,  or  consimier-packaged 
as  whole  poultry  (9  CFR  381.66(d)(2)) 
was  arbitrary  and  capricious  because  the 
Secretary  did  not  explain  in  the 
rulemaking  record  how  he  determined 
the  particular  water  retention  levels, 
why  water  retention  cannot  be  reduced 
below  current  levels,  or  why  meat  and 
poultry  should  be  treated  differently. 

The  Court  left  in  place  the  general 
requirement  at  9  CFR  381.66(d)(1)  for 
establishments  to  minimize  water 
absorption  and  retention  in  poultry  at 
the  time  of  packaging.  The  Court  also 
left  standing  the  regulations  at  9  CFR 
381.66(d)(3H6)  controUing  the  amoimt 
of  retained  water  in  chickens  and 
turkeys  that  are  to  be  cut  up  or  ice- 
packed. 

The  American  Meat  Institute  (AMI),  a 
trade  association  representing  meat  and 
poultry  slaughtering  and  processing 
establishments,  petitioned  the 
Department  on  October  2, 1997,  to 
amend  the  regulations  governing  water 
absorption  and  retention  in  certain  raw 
meat  and  poultry  products.  This 
petitioner  requested  five  specific 
changes: 

•  Repealing  regulations  requiring 
poultry  carcasses  to  be  chilled  below  40 
°F  within  a  specified  time 

•  Requiring  water  retention  in  meat 
and  poultry  products  to  have  been 
minimized  at  the  time  of  packaging 

•  Allowing  meat  and  poultry 
carcasses  to  absorb  and  retain  water  that 
is  incidental  and  unavoidable  in 
chilling  practices  designed  to  improve 
food  protection 

•  Measuring  weight  gain  from  water 
retention  as  the  difference  between  the 
hot  carcass  weight  and  the  weight  of 
packaged,  finished  products 

•  Requiring  labeling  of  raw  meat  and 
poultry  with  retained  water  above 
certain  minimum  absorption  and 
retention  levels  FSIS  considered  the 
petitioner's  requests  in  developing  this 
proposal. 
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Puipose  for  New  Regulation 

In  proposing  new  regulations 
governing  water  retention  in  raw  meat 
and  poultry  products,  FSIS  intends:  (1) 
to  provide  consumers  vnth  additional 
information  to  help  them  in  making 
purchasing  decisions;  (2)  to  eliminate 
certain  differences  between  the  meat 
and  the  poultry  inspection  regulations; 
(3)  to  establish  regulations  that  are 
consistent  v\rith  the  objectives  of 
regulatory  reform  and  with  the  Agency's 
"Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Points  Systems  (PR/ 
HACCP)"  regulations  (61  FR  38806;  July 
25. 1996);  and  (4)  to  streamline  the 
regulations. 

This  proposal  would  respond  to  the 
District  Court's  findings  that  the 
regulations  the  Court  set  aside  were 
"arbitrary  and  capricious"  by  providing: 

(1)  that  any  water  retention  limits  be 
established  on  the  basis  of  sound  data; 

(2)  that  such  limits  be  as  low  as 
technically  feasible  in  meeting  food 
safety  requirements;  and  (3)  that,  to  th^ 
extent  possible,  the  same  criteria  for 
establishing  water  retention  limits  apply 
both  to  meat  and  to  poultry  products. 

FSIS  currently  lad^s  information  on 
which  to  base  any  water  retention  limit, 
or  to  determine  whether  any  limit 
currently  in  use  can  be  further  reduced. 
The  proposal  would  be  intended,  in 
part,  to  ensure  the  availability  of  data 
demonstrating  that  water  retention  in 
affected  products  is  unavoidable  and 
that  any  water  retention  limits  the 
Agency  sets  are  the  minimum  feasible. 
The  soimdness  of  the  data  would  be 
ensured  in  large  measure  by  its  having 
been  collected  under  protocols 
approved  by  FSIS  (see  below). 

This  proposal  would  respond,  at  least 
in  part,  to  four  of  the  five  requests  in 
AMI'S  petition.  It  concerns  water 
absorbed  and  retained  in  product  as  a 
result  of  post-evisceration  processing 
and,  hence,  the  difference  between  "hot 
carcass"  and  finished  product  weight.  It 
would  require  that  water  retention  be 
minimized,  that  the  processing  that 
resulted  in  water  absorption  have  a 
food-safety  purpose,  and  that  the 
amount  qf  water  retained  be  indicated 
on  labels  of  affected  products. 

This  proposal  does  not  address  the 
time  and  temperature  requirements  for 
chilling  poultry  carcasses.  FSIS  intends 
to  undertake  a  separate  rulemaking  on 
this  subject. 

Proposed  Provisions  To  Limit  Retained 
Water  in  Meat  and  Poultry 

FSIS  is  proposing  new  requirements 
in  new  Part  441  to  address  water 
retention  in  single-ingredient  raw  meat 
and  ready-to-cook  poultry  products  as  a 


result  of  post-evisceration  processing. 
The  proposed  requirements  would 
replace  those  set  forth  in  9  CFR 
§  381.66(d)(3)-(8)  as  well  as  those  in 
§  381.66(d)(2).  The  intention  is  to 
restrict,  as  much  as  feasible,  the  amount 
of  water  absorbed  and  retained  in  meat 
and  poultry  products.  The  Agency 
would  also  require  product  labels  to 
state  the  maximum  percentage  of 
retained  water  the  products  may 
contain. 

Some  quantitative  limit  or  measure  is 
necessary  to  determine  whether  water 
retention  has  been  minimized.  Until  the 
decision  in  Kenney  v.  Glickman.  FSIS 
used  the  limits  specified  in 
§  381.66(d)(2)  to  determine  whether 
poultry  establishments  were  meeting  the 
requirement  to  minimize  water 
absorption  and  retention  in  whole  birds. 

The  only  currently  available 
quantitative  limit  for  determining 
whether  water  retention  in  raw  products 
has  been  minimized  (other  than  the 
limits  for  cut-up  or  ice-pack  poultry  in 
9  CFR  381.66(d)(3H6))  is  zero  percent. 
FSIS  is  aware  that  it  may  be  difficult  to 
eliminate  water  retention  for  poultry 
and  some  meat  products  while 
continuing  to  meet  applicable  food 
safety  requirements.  FSIS  is  therefore 
proposing  an  alternative  to  a  zero- 
percent  retained-water  requirement. 
Establishments  would  be  required  to 
collect  data,  in  accordance  with  a 
protocol  approved  by  FSIS,  and 
demonstrate  that  water  retention  is  an 
unavoidable  consequence  of  the  process 
used  to  meet  a  food  safety  requirement, 
such  as  the  Salmonella  performance 
standards  or  time/temperature  chilling 
requirements.  FSIS  expects  that,  to 
determine  that  any  unavoidable  water 
retention  is  the  minimum  feasible,  the 
protocol  would  provide  for  testing  the 
process  under  alternative  equipment 
settings  or  other  variables. 

FSIS  would  accept  data  generated 
from  an  approved  protocol  to  support 
water  retention  levels  for  multiple 
estabUshments  using  similar  post- 
evisceration  processing  tecb.mques  and 
equipment.  Depending  on  the  design  of 
the  protocol  and  the  adequacy  of  the 
data  collected  under  it.  the  data  could 
be  used  to  justify  an  industry-wide 
water-retention  limit,  a  limit  applying  to 
poultry  products  processed  by  several 
establishments,  or  a  limit  applying  only 
to  a  single  establishment's  product. 
Establishments  using  an  industry-wide 
or  multi-establishment  limit  would  have 
to  be  able  to  demonstrate  that  the 
conditions  under  which  their  products 
are  processed  match  those  assumed  or 
specified  in  the  protocol  used  to  justify 
the  limit. 


FSIS  requests  comment  on  the 
advisability  of  accepting,  during  the 
comment  period  on  this  proposed  rule, 
protocols  for  gathering  data  that  would 
justify  industry-wide  or  process-specific 
water  retention  limits.  FSIS  also 
requests  comment  on  whether  the 
Agency  should  accept  protocols 
submitted  by  industry  groups  for 
individual  establishments. 

In  a  recent  Federal  Register  notice  (62 
FR  64767;  December  9, 1997),  FSIS 
requested  comments  on  specifications 
for  protocols  to  be  used  for  collecting 
data  on  chilled,  ready-to-cook  poultry 
products.  The  suggested  specifications 
for  such  a  protocol  included:  a 
statement  of  purpose;  the  type  of 
washing  or  chilling  system;  a 
description  of  the  chiller  system 
process,  components,  equipment, 
modifications,  and  steps  in  the  chilling 
process;  the  nimiber  of  chillers  in  a 
series  and  arrangements  of  components; 
the  number  of  evisceration  lines  feeding 
into  a  chiller;  any  pre-chiUing  steps; 
anti-microbial  treatments,  if  any;  the 
length  and  velocity  of  dripping  lines; 
any  special  apparatus  or  procedure  for 
removing  excess  water  from  birds;  and 
a  description  of  chilling  system  factors 
affecting  water  absorption  and  retention, 
such  as  the  time  of  the  birds  in  the 
chiller,  the  water  temperatiue.  and  the 
amount  of  chill  water  agitation. 

To  date.  FSIS  has  received  two 
comments  on  the  notice.  Three  livestock 
producer  associations  submitted  a 
comment  stating  that  they  were  not  in 
a  position  to  provide  information 
regarding  protocols  or  specifications  for 
protocols  to  collect  water  retention  data. 
They  maintained  that  the  poultry 
industry  would  be  supplying  most,  if 
not  all,  the  data  needed  to  support  any 
added-water  Umitations.  They  also 
expressed  the  suspicion  that  data 
collected  by  the  poultry  industry  would 
reflect  a  "push"  in  the  direction  of 
maximum  retention  rather  than  the  true 
capability  of  technology  and  processing 
procedures  to  minimize  water  retention. 

The  other  comment  was  submitted  by 
a  trade  association  representing  turkey 
and  other  poultry  producers  and 
processors.  The  association  listed  two 
principles  and  attendant  considerations 
that,  in  its  view,  should  be  observed  in 
developing  protocols.  The  first  principle 
was  food  safety:  Considerations  in 
achieving  safety  were  rapid  chilling  of 
carcasses  and  the  efficiency  of 
immersion  chilling.  The  second 
principle  was  product  wholesomeness 
and  quahty.  Attendant  considerations 
were  restricting  water  absorption  to  the 
amount  necessary  to  achieve  food 
safety,  calculating  water  absorption 
from  the  point  of  entry  of  carcasses  into 
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the  chilling  medium,  and  recognizing 
that  it  is  a  documented  fact  that  water 
absorption  is  unavoidable  in  all  poultry 
species.  Additional  considerations 
presented  in  the  comment  were  that 
water  absorption  is  not  a  food  safety 
issue,  and  that  water  loss  occurs  during 
further  processing  of  carcasses. 

FSIS  has  considered  these  comments 
and  will  be  interested  in  further 
discussion  of  water-data  protocols  in  the 
context  of  this  proposal.  Regarding  the 
livestock  producer  associations' 
comment  on  possible  bias  in  data 
submitted  by  the  poultry  industry,  FSIS 
notes  that  any  data  submitted  would 
have  to  have  been  collected  under 
scientifically  designed  protocols 
approved  by  the  Agency.  FSIS  now 
expects  protocols  it  will  approve  to  be 
composed  of  the  elements  Usted  in 
Appendix  A  of  this  document.  Further, 
any  water  retention  in  a  single- 
ingredient,  raw  meat  or  poultry  product 
would  have  to  be  reflected  on  the 
product  label.  The  discipline  of  the 
marketplace  as  well  as  FSIS  regulatory 
oversight  would  help  ensure  the 
accuracy  of  label  statements. 

Under  proposed  §  441.10(a),  meat  or 
poultry  products  would  have  to  bear  a 
label  statement  of  the  maximum 
percentage  of  water  absorbed  and 
retained  as  a  result  of  post-evisceration 
processes.  A  qualifying  statement 
accompanying  the  product  name  could 

read,  "may  contain  up  to percent 

absorbed  water."  The  percentage  would 
reflect  the  maximum  percentage  of 
water  that  may  be  retained  in  the 
product.  Alternatively,  the  label  could 
bear  an  accurate  statement  of  the 
percentage  of  retained  water  in  the 
product.  Establishments  having  data  or 
information  to  demonstrate  that  their 
products  do  not  contain  retained  water 
would  not  have  to  label  the  products 
and  could  include  a  no-retained-water 
claim  on  the  product  label.  The  labels 
would  be  generically  approved  pursuant 
to  9  CFR  317.5(b)(2)  or  381.133(b)(2). 

This  proposed  requirement,  which  is 
responsive,  in  part,  to  the  AMI  petition 
discussed  above,  would  ensure  that 
acairate  information  concerning  the 
product  is  conveyed  to  the  consumer  in 
accordance  with  the  anti-misbranding 
provisions  of  the  FMIA  and  the  PPIA 
(especially  21  U.S.C.  601(n)(l),  (6); 
453(h)(1),  (6)).  It  would  ensvire  that  the 
product  labeling  is  not  misleading  with 
respect  to  water  retention  in  the 
product.  The  placement  of  the  required 
information  on  the  label  would  ensure 
that  the  information  would  be  likely  to 
be  read  and  imderstood  by  the  ordinary 
individual  under  customary  conditions 
of  purchase  and  use. 


The  information  to  be  required  would 
be  analogous  to  the  information 
conveyed  to  consumers  on  the  labels  of 
"ham— water  added"  or  fruit  beverages 
labeled  to  indicate  the  actual  percentage 
of  juice  in  the  product.  As  a  result, 
consiuners  would  be  able  to  determine 
before  they  buy  packaged  raw  meat  or 
poultry  products  whether  or  not  the 
value  of  products  with  retained  water 
was  commensurate  with  prices  of 
alternatives  in  the  meat  case.  The 
market  wrill  provide  significant 
incentives  to  plants  to  adopt  new  cost- 
effective  technologies  for  reducing 
retained  water.  FSIS  requests  comment 
on  the  usefulness  to  consumers  of  the 
proposed  labeling  retjuirement. 

The  proposed  requirements  would 
affect  only  single-ingredient,  raw, 
whole,  cut-up,  or  ground  meat  and 
poultry  carcasses  and  parts,  including 
edible  organs  and  other  edible  meat  and 
poultry  byproducts.  It  would  not  affect 
raw  products  that  now  bear  complete 
labeling  or  nutrition  labeling,  such  as 
pre-basted  frozen  tvirkeys,  or  further 
processed  products,  such  as  deli  meats. 
This  proposal  also  would  not  cover, 
cooked  and  cured  pork  products,  such 
as  those  ciurently  subject  to  protein-fat- 
free  requirements  (9  CFR  318.19(a)(5), 
319.104-.105,  327.23). 

FSIS  personnel  would  verify  an 
establishment's  control  of  water 
retention  by  checking  the  estabUshment 
records  or  by  conducting  in-plant  or  in- 
distributiou  tests  of  products  by 
methods  that  the  Agency  would 
develop.  FSIS  would  also  conduct 
independent  tests  of  the  establishment's 
absorbed-water  control  as  part  of 
investigations  if  a  problem  were 
suspected  or  in  the  course  of  special 
studies. 

Proposed  Changes  in  Poultry  Chilling 
Regulations 

FSIS  is  proposing  to  amend  the 
chilling  requirements  for  poultry. 
Various  prescriptive  requirements  and 
specifications,  such  as  the  minimum 
amoimt  of  fresh  water  intake  by 
continuous  chillers  for  each  poultry 
carcass,  would  be  removed. 
Establishments  would  be  given  the 
flexibiUty  to  take  advantage  of  the  latest 
technologies  and  procedures.      ^^ 

This  proposal  would  amend  9  CFR 
381.65,  which  concerns  general 
operating  procedures,  by  removing 
provisions  that  are  redundant, 
excessively  detailed,  or  inconsistent 
with  the  PR/HACCP  final  rule.  The 
proposal  would  eliminate  current 
paragraph  (b),  the  prohibition  on 
handling  and  storing  materials  that 
could  cause  adtdteration  of  povdtry 
products  in  any  room  where  poultry 


products  are  processed,  handled,  or 
stored.  This  provision  will  be 
unnecessary  when  HACCP  plans  are 
implemented  because  each  HACCP  plan 
will  specify  the  measures  to  be  taken  to 
protect  poultry  products  from  physical, 
chemical,  or  biological  contamination. 
The  requirements  in  current  paragraphs 
(a)  and  (c)  of  9  CFR  381.65  would  be 
retained  as  paragraphs  (a)  and  (b) 
because  they  set  out  general  principles 
of  good  sanitation  and  commercial 
practice  that  all  establishments  must 
observe. 

The  requirements  in  paragraphs  (h) 
and  (j)  of  9  CFR  381.65,  relating  to 
poultry  thawing  and  dressing 
techniques,  would  be  replaced  with  two 
performance  standards.  The  first  would 
require  simply  that  establishments  use 
thawing  procedures  that  will  prevent 
adulteration  of,  or  net  weight  gain  by, 
the  product.  The  second  would  require 
that  water  used  in  thawing  be  permitted 
to  drain  freely  from  the  carcass. 
Proposed  paragraph  (c)(1),  which  would 
replace  paragraph  (h),  would  require 
that  frozen  poultry  be  thawed  for  further 
processing  in  a  manner  that  will  prevent 
product  adulteration  but  would  not 
require  that  any  specific  thawing 
method  be  used. 

The  current  thawing  regulation  does 
not  prevent  practices  that  may 
constitute  hazards  to  food  safety.  For 
example,  it  does  not  prevent  re- 
exposure  of  thawed,  or  partially  thawed, 
product  to  a  thawing  medium  that  may 
have  become  contaminated  by  previous 
use  and  that  may  be  too  warm  to 
prevent  microbial  growth.  The  current 
paragraph  (h)(l){i)  specifies  a  maximiun 
permitted  thawing  mediimi  temperature 
of  70  'F.,  which  is  too  high  to  prevent 
microbial  growth  in  product  that  is  re- 
exposed  to  or  held  in  the  medium.  The 
regulation  conflicts  with  HACCP 
because  establishments  should  assess 
thawing  processes  when  conducting 
their  hazard  analysis.  Establishments 
must  be  given  the  responsibility  and 
flexibility  to  choose  thawring  measures 
that  are  effective  and  do  not  create  food 
safety  hazards. 

Proposed  paragraph  (c)(2)  would 
replace  the  current  paragraph  (j),  which 
specifies  the  manner  in  which  carcass 
wash  water  is  to  be  drained,  with  a 
performance  standard  requiring  simply 
that  the  wash  water  be  permitted  to 
drain  freely  from  the  carcass. 

Ciurent  paragraph  (d),  which  contains 
a  requirement  to  remove  kidneys  from 
mature  chickens  and  turkeys,  would  be 
eliminated,  llie  kidneys  of  mature 
chickens  and  turkeys  are  a  source  of 
cadmitmi,  which  can  accumulate  in  the 
human  liver  and  kidneys  and  cause 
acute  or  chronic  health  problems. 
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Kidneys  with  excess  cadmium  are  a 
"food  safety  hazard  reasonably  likely  to 
occur"  that  establishments  will  identify 
in  their  hazard  analyses  and  control 
through  their  HACCP  systems.  Thus, 
current  paragraph  (d)  is  redimdant  with 
the  HACCP  regulations.  The 
requirement  to  remove  kidneys  is 
referenced  in  the  definition  of  "ready- 
to-cook  poultry"  at  §  381.1(b)(44). 
Therefore,  the  Agency  is  proposing  to 
amend  that  definition.  Commenters  on 
this  proposal  may  wish  to  address  the 
need  for  regulatory  food  safety 
performance  standards  to  control  heavy 
metal  residues  in  organ  meats,  given  the 
fact  that  establishments  will.be 
operating  HACCP  systems. 

Current  paragraph  (i),  which  specifies 
how  poultry  carcasses  are  to  be  cut  open 
for  evisceration,  would  be  removed.  The 
regulation  is  outdated,  prescriptive,  and 
may  be  an  obstacle  to  improved  product 
safety.  The  current  regulation  is 
intended  to  ensure  that  opening  cuts  are 
made  without  cutting  the  intestinal  tract 
and  without  contaminating  the  carcass. 
Unnecessary  cuts  are  prohibited  because 
they  may  result  in  carcass 
contamination  during  evisceration  or 
excessive  water  absorption  during 
chilling.  The  regulation  is  also  intended 
to  maximize  the  viewing  of  the  interior 
and  viscera  of  the  carcass  by  the 
postmortem  inspector. 

In  recent  years,  the  poultry  industry 
has  developed  new  methods  of  poultry 
evisceration  that  do  not  result  in 
adulteration.  For  example,  ultrasound 
techniques  are  available  for  use  as  a 
diagnostic  aid  to  detect  malformities  or 
other  defects  before  the  carcasses  are 
opened.  Also,  equipment  is  available 
that  can  remove  the  viscera  intact,  using 
vacuiun  suction,  without  breakage  or 
spillage  of  intestinal  contents,  and  other 
available  evisceration  systems  require 
that  the  carcass  be  opened  by  a 
longitudinal  cut.  The  current  regulation 
generally  limits  the  opening  cut  to  the 
area  around  the  vent  (cloaca)  to  prevent 
birds  bom  carrying  excess  water  under 
the  skin  that  could  cause  water-control 
test  feiilures.  The  new  technologies  can 
potentially  improve  efficiency  and 
product  wholesomeness  but  are  not 
likely  to  be  implemented  unless  the 
regulation  is  amended.  The  Agency 
believes  that  establishments  should 
have  the  flexibility  to  innovate  and  to 
implement  promising  new  technologies, 
consistent  with  their  HACCP  plans. 

The  requirement  in  current  paragraph 
(k)  to  adequately  drain  ready-to-cook 
poultry  after  chilling  to  remove  ice  and 
water  before  packaging  would  be 
retained  and  the  paragraph  would  be 
redesignated  as  paragraph  (d). 


Current  paragraphs  (1)  through  (p) 
would  be  removed.  These  paragraphs 
include  requirements  concerning  the 
chilling  of  poultry  parts,  the  removal 
from  establishments  of  offal  resulting 
fit)m  evisceration,  the  cleanliness  of 
containers,  the  sturdiness  of  packaging 
materials,  and  the  use  of  protective 
coverings.  These  are  all  matters  to  be 
addressed  by  estabUshments  in  their 
HACCP  plans. 

Finally,  current  paragraph  (q), 
concerning  the  harvesting  of  detached 
ova  for  human  food,  would  be 
redesignated  as  paragraph  (e)  and  would 
be  sli^tly  revised  to  eliminate  a 
command-and-control  requirement  that 
the  ova  be  identified  past  the  point  of 
inspection.  The  requirement  that  ova 
may  leave  the  official  establishment 
only  for  shipment  to  an  egg  products 
processing  plant  would  remain. 

In  9  CFR  381.66,  paragraph  (a)  would 
be  revised.  This  paragraph  requires  that 
poultry  be  chilled  or  frozen  in  a  manner 
that  promptly  removes  animal  heat  from 
the  carcasses  and  does  not  adulterate 
the  product.  The  second  sentence  of  the 
current  paragraph,  a  command-and- 
control  requirement  to  file  a  description 
of  the  chilling  or  freezing  procedures 
with  the  inspector  in  charge,  would  bs 
removed. 

The  general  chilling  requirements  for 
poultry,  paragraph  (b),  would  remain 
the  same.  FSIS  regards  the  chilling  of 
poultry  to  a  safe  internal  temperature 
within  a  minimum  number  of  hours  as 
a  useful  food-safety  precaution. 
However,  as  mentioned  above,  the 
Agency  intends  to  undertake 
rulemaking  on  this  matter.  The  table  of 
maximims  times  and  temperatures  in 
paragraph  (b)  is  based  on  the  duration 
of  the  lag  phase  of  bacterial  grourth  on 
the  surfaces  of  dressed,  ready-to-cook 
poultry  carcasses  under  plant 
conditions.  Although  interested  persons 
are'  encouraged  to  submit  data  that 
would  justify  a  change  in  this  provision, 
amending  the  paragraph  is  outside  the 
scope  of  the  present  rulemaking. 

Tne  numerous  detailed,  prescriptive, 
command-and-control  requirements  in 
paragraph  (c)  would  be  removed.  For 
example,  proposed  paragraph  (c)(2)(i) 
does  not  specify  chilling  media 
temperatures  and  the  use  of  recording 
thermometers,  as  does  the  current 
paragraph  (c)(2)(i).  Proposed  paragraph 
(c)(1)  would  continue  to  require  the  use 
of  potable  water,  and  proposed 
paragraph  (c)(2)(i)  would  continue  to 
require  sufficient  water  for  a  continuous 
overflow  from  chilling  system  sections. 
However,  specific  requirements 
(paragraphs  (c)(2)(ii)-(iii)  and  (c)(2)(v)) 
concerning  the  operation  of  continuous 
chilling  systems,  including  the 


minimiun  amount  of  fresh  water  intake 
per  bird,  would  be  removed. 

Current  paragraph  (c)(2)(iv)  would  be 
redesignated  as  (c)(2)(ii).  fliis 
paragraph,  which  concerns  the  chilling 
of  major  portions  of  poultry  carcasses,  is 
the  subject  of  a  final  rule  (proposed  at 
62  FR  31017;  June  6, 1997)  that  appears 
elsewhere  in  this  issue  of  the  Federal 
Rnpster. 

Current  paragraph  (c)(2)(vi),  the 
highly  detailed  and  prescriptive 
requirements  concerning  water 
reconditioning  systems  for  poultry 
chillers,  including  the  requirement  for 
prior  approval  of  such  systems  by  FSIS, 
would  he  removed.  EstabUshments 
subject  to  the  poultry  products 
inspection  regulations  are  not  using 
these  systems  because  none  have  proven 
feasible  in  commercial  operations. 

The  requirements  in  paragraphs 
(c)(4)(i)  and  (c)(4)(ii).  concerning  the 
holding  of  poultry  in  chillii^  tanks, 
would  be  removed,  and  in  paragraph 
(c)(5),  the  highly  specific  requirements 
concerning  the  use  of  continuous 
chillers  to  chill  giblets  would  be 
removed.  Establishments  will  address 
the  food  safety  hazards  associated  with 
these  procedures  in  their  HACCP  plans. 
However,  the  requirement  to  chill 
giblets  to  less  than  40  "F.  in  under  2 
hours  would  remain. 

Paragraph  (d)  of  section  381.66  would 
be  completely  revised.  The  general 
requirement  to  minimize  water 
absorption  by  raw  poultry,  and  the 
requirement  to  furnish  equipment 
necessary  for  water  tests,  would  remain. 
The  tables  setting  water  absorption  and 
retention  limits  for  the  various  kinds 
and  weight  classes  of  poultry  would  be 
eliminated,  as  would  the  requirements 
for  daily  water  testing  by  FSIS 
inspectors.  The  requirement  to  notify 
FSIS  of  any  adjustments  in  washing, 
chilling,  and  draining  methods  would 
be  also  be  removed. 

FSIS  is  proposing  to  remove  current 
paragraph  (d)(10),  which  specifies  how 
poultry  may  be  ice-packed  in  barrels 
and  requires  FSIS  approval  for  the  use 
of  alternative  types  of  containers. 
EstabUshments  vtrill  address  any  food 
safety  hazards  associated  with 
containers  in  their  HACCP  plans. 

The  Agency  is  likewise  proposing  to 
remove  paragraph  <d)(ll),  which 
requires  estabUshments  to  prevent  free 
water  frtim  being  included  in  giblet 
packages.  Among  other  things,  the 
current  regtilation  requires  use  of  a 
specific  type  of  giblet  wrapping  material 
and  incorporates  by  reference  the  testing 
standards  that  must  be  met  in  evaluating 
the  material.  This  kind  of  detailed 
specification  is  no  longer  necessary 
under  the  Agency's  new  regulatory 
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approach.  Also,  establishments  must 
comply  with  the  regulations  on  net 
quantity  of  contents  and  net  weight  (9 
CFR  317.18-.19,  381.121-12lb).  This 
proposal  would  give  establishments 
greater  responsibility  and  flexibiUty  in 
choosing  appropriate  giblet  packaging 
materials.  By  complying  with  the 
proposed  retained-water  limitation 
requirements  (discussed  below)  and  by 
appropriately  labeling  product, 
establishments  would  be  ensuring  that 
water  absorption  is  controlled  and  that 
consumers  are  informed. 

Finally,  paragraph  (e),  on  air  chilling. 
and  paragraph  (f),  governing  the  freezing 
of  poultry,  would  be  retained 
substantially  in  their  present  form. 
Paragraph  (0(6),  concerning  immersion 
or  spray  freezing  compounds  and 
equipment,  would  be  removed  because 
it  is  a  prior-approval  requirement 
inconsistent  with  the  HACCP 
regulations  and  is  duplicative  of  other 
inspection  regulations. 

Tlie  removal  of  the  cvurent  poidtry 
chilling  regulations  would  eliminate 
prescriptive,  command-and-control 
procedures  for  determining  product 
compliance  and  would  encourage 
processors  to  use  the  most  efficient  and 
effective  methods  of  controlling 
microorganisms. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been 
determined  to  be  economically 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  imder 
Executive  Order  12866.  The  full  text  of 
the  PRIA  is  published  as  Appendix  B  of 
this  docimient. 

Summary:  Preliminary  Regulatory 
Impact  Analysis 

The  proposed  rule  resulted  from  an 
analysis  of  six  alternative  regulatory 
approaches  for  addressing  retained 
water  in  raw  meat  and  poultry  products. 
The  six  alternatives  include:  (1)  no  limit 
on  retained  water  but  mandatory 
labeling  that  identifies  the  percentage  of 
retained  water  in  the  product;  (2)  a 
requirement  that  all  estabUshments 
meet  a  water  limit  based  on  best 
available  technology,  with  mandatory 
labeling  to  indicate  any  retained  water; 
(3)  a  moisture  Umit  based  on  best 
performance  with  existing  equipment, 
with  mandatory  labeling  to  show  any 
retained  water;  (4)  a  standard  of  zero 
retained  moisture;  (5)  a  requirement  that 
no  retained  water  could  be  included  in 
net-weight;  and  (6)  a  requirement  of  zero 
retained  water  unless  the  water 
retention  is  unavoidable  in  processes 
necessary  to  meet  food  safety 
requirements,  e.g.,  to  reduce  pathogens. 


with  product  labeling  to  indicate  the 
presence  of  retained  moisture,  where 
applicable.  For  all  alternatives  where  a 
limit  on  retained  water  is  established, 
the  analysis  assumed  that  the  limits 
would  be  established  by  the  regiilated 
industry  associations  or  other  groups. 
FSIS  chose  the  last  alternative.  The 
selected  option  would  not  allow 
retained  water  in  an  affected  product 
unless  it  is  an  inevitable  consequence  of 
the  process  or  processes  used  to  meet 
applicable  food-safety  requirements. 
Levels  of  imavoidable  retained  water 
would  be  established  by  inspected 
establishments,  associations,  or  other 
groups,  using  acceptable  protocols. 
Also,  the  maximiun  amount  of  retained 
water  that  could  be  present  would  have 
to  be  indicated  on  the  product  label. 
FSIS  found  that  this  option  provides 
more  benefits  and  fewer  costs  than  other 
options  allowing  retained  water.  By 
"inevitable  consequence"  the  Agency 
means  an  imavoidable  and  irreducible 
side  effect.  A  food-safety  requirement 
could  be  a  regulatory  prescription,  such 
as  the  temperature  to  which  a  product 
must  be  chilled  and  held.  It  could  also 
be  a  preventive  measure  taken  at  a  CCP 
or  a  critical  limit  in  the  establishment's 
HACCP  plan.  Given  a  food-safety 
requirement,  an  establishment  must 
choose  a  method  for  satisfying  the 
requirement. 

FSIS  imderstands  that  the  choice  of 
method  is  based  on  a  judgment  of 
technical  and  economic  feasibility.  FSIS 
understands  that  product  quality  and 
'  product  acceptability  to  the  consumer 
are  also  important  factors.  The  Agency 
requests  comment  on  these  matters. 

The  method  selected  for  meeting  food 
safety  requirements  could  have  side 
effects  that  cannot  be  eliminated.  A  side 
effect  of  an  antimicrobial  treatment  of 
carcasses  or  a  carcass  chilling  method 
could  be  an  increase  in  the  water 
content  of  carcasses  and  parts.  FSIS  is 
proposing  to  require  that  the  amount  of 
water  that  might  be  retained  in  carcasses 
and  parts  as  a  result  of  using  such  an 
antimicrobial  or  chilling  method  be  an 
unavoidable  and  irreducible  side  effect 
of  using  that  method. 

To  be  appUcable  to  the  raw  products 
of  an  inspected  establishment,  a  non- 
zero retained-water  limit  would  have  to 
be  based  on  supporting  data  collected  in 
accordance  wiUi  an  FSIS-approved 
protocol.  The  proposal  would  allow  a 
protocol  to  be  developed  and  data- 
generating  studies  following  the 
protocol  to  be  carried  out  by  an 
individual  establishment,  an  industry 
trade  association,  or  other  group  using 
the  same  or  similar  processing 
techniques  and  equipment.  Depending 
on  the  design  of  the  protocol,  the  data 


gathered  could  justify  water-retention 
limits  for  a  single  establishment,  a  group 
of  establishments  with  similar 
equipment  processing  similar  classes  of 
raw  product,  or  all  such  establishments 
in  an  industry.  To  establish  a  non-zero 
retained  water  limit,  an  inspected 
establishment,  industry  trade 
association,  or  other  group  would  have 
to  generate  the  necessary  supporting 
data.  The  labels  of  products  would  have 
to  indicate  the  presence  of  retained 
water  in  the  products. 

This  reqtiirement  wotild  not  appear  to 
have  a  si^iificant  impact  on  the  meat 
industry  because  the  meat  industry  is 
already  achieving  zero-percent  retained 
water.  This  proposal  would,  however, 
provide  an  alternative  for 
establishments  that  are  having  or  will 
have  trouble  meeting  the  Salmonella 
performance  standards.  These 
establishments  could  use  a  full  range  of 
antimicrobial  rinses  or  hot-water  rinses 
without  having  to  worry  about  meeting 
zero-percent  retained  water.  If  they  can 
demonstrate  that  they  need  a  non-zero 
limit  to  meet  the  Salmonella  standards, 
they  can  use  the  flexibility  provided  by 
the  proposed  rule  and  establish  a  new 
water  limit  as  long  as  they  state  the 
maximum  percentage  of  water  absorbed 
and  retained  on  product  labels. 

Immersion  chilling  is  the  process 
used  by  most  poultry  establishments  to 
meet  the  existing  chilling  requirements 
for  poultry,  e.g.,  9  CFR  381.66(b)(2) 
requires  that  poultry  carcasses  under  4 
pounds  shall  be  chilled  to  40  "F  vdthin 
4  hours  following  evisceration.  It 
follows  that,  for  most  poultry 
estabUshments,  the  inevitable  retained 
water  amoimt  is  the  "minimum"  level 
that  can  be  reached  with  existing 
immersion  chiller  equipment  while  still 
meeting  the  chilling  requirement.  FSIS 
recognizes  that  this  "minimiun"  must 
be  established  within  practical  limits  for 
operating  parameters  such  as  drip  time 
and  chiller  water  temperature.  The 
Agency  believes  that  the  industry 
already  has  information  concerning  the 
chiller  variable  settings  that  minimize 
water  retention.  FSIS,  therefore,  believes 
the  poultry  industry  can  establish  water 
retention  limits  for  various  chiller 
systems  with  minimal  costs.  FSIS  also 
recognizes  that  some  poultry 
establishments  may  require  higher 
levels  of  retained  water  to  meet  the 
Salmonella  standards  than  they  do  to 
meet  the  existing  chilling  requirements. 

The  proposal  does  not  provide 
specific  guidance  on  options  available 
for  poultry  processors  that  are  already 
operating  far  below  the  existing 
standards  for  Salmonella,  such  as  by 
permitting  higher  retained  water  levels 


if  data  showed  further  pathogen 
reductions  would  be  achieved. 

The  analysis  estimates  a  range  of  costs 
the  industry  will  inciu-  to  meet  this  new 
regulatory  requirement.  If 
establishments  are  able  to  demonstrate 
that  ciurent  levels  of  retained  water  are 
necessary  to  achieve  applicable  food 
safety  standards,  establishments  would 
not  incur  costs  for  reducing  retained 
water.  These  establishments  would  only 
incui  costs  for  establishing  limits  and 
costs  for  labeling  the  product.  The  costs 
of  establishing  limits  for  the  poultry 
industry  are  estimated  to  be  $1.5 
million.  This  estimate  is  based  on  each 
establishment's  conducting  its  own 
tests.  The  cost  should  be  lower  if 
associations  or  other  groups  establish 
limits  for  different  types  of  chiller 
systems.  Labeling  costs  are  estimated  to 
be  $18.4  million  if  all  raw,  single- 
ingredient  poultry  continues  to  retain 
water. 

To  the  extent  that  establishments 
cannot  demonstrate  that  current 
retained  water  levels  are  necessary  for 
achieving  applicable  food  safety 
standards,  significant  costs  could  be 
incurred  as  establishments  modify 
processes  to  minimize  retained  water 
levels.  Reducing  retained  water  could 
entail  a  wide  range  of  processing 
modifications,  depending  on  the  type  of 
chilling  equipment  currently  used  and 
amount  of  retained  water  that  would 
have  to  be  removed.  The  PRIA  estimates 
that  the  cost  of  removing  a  substantial 
portion  of  the  existing  retained  water 
could  easily  approach  $100  million.  The 
PRIA  estimates  that  the  average  retained 
water  for  chicken  as  a  percentage  of  net 
weight  is  currently  in  die  5.0  to  6.5 
percent  range.  The  corresponding  level 
for  turkey  is  4.0  to  4.5  percent. 

The  proposed  rule  should  not  have  a 
significant  impact  on  a  large  number  of 
small  businesses.  Almost  half  of  all 
federally  inspected  poultry  slaughter 
estabUshments  are  large,  based  qn  the 
Small  Business  Administration  criterion 
of  more  than  500  employees.  There  are 
from  50  to  60  estabUshments  that 
process  under  a  million  birds  annually. 
Many  of  these  smaller  operations  do  not 
use  continuous  immersion  chillers. 
They  use  ice  or  slush  to  meet  the 
existing  chilling  requirements.  Few,  if 
any,  would  have  to  reduce  the  current 
level  of  retained  water.  The 
estabUshments  most  affected  by  this 
proposal  are  the  firms  operating 
inunersion  chillers  in  a  manner  so  as  to 
target  the  maximiun  allowable  retained 
water. 

Because  of  the  Court's  decision,  FSIS 
needs  to  develop  new  regulatory 
requirements  to  carry  out  its 
responsibiUties  for  protecting  the  pubUc 


from  economic  adulteration.  Preventing 
economic  adulteration  provides  a 
consumer  benefit.  Consumers  would 
also  benefit  from  the  additional 
information  that  would  be  provided  by 
the  labeling  requirement.  The 
information  on  retained  water  should 
lead  to  more  informed  purchasing 
decisions.  The  proposal  would  also 
provide  all  affected  estabUshments  with 
the  flexibiUty  and  market  incentives  to 
implement  new  procedures  for  meeting 
pathogen  reduction  performance 
standards.  In  addition,  by  replacing 
command-and-control  requirements 
with  HACCP-consistent  performance 
standards,  the  proposal  would  eliminate 
some  recordkeeping  and  reporting 
burdens,  provide  for  increased 
flexibility  and  reduce  the  costs  of 
HACCP  implementation. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  by  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA)  from  imposing  any  marking  or 
packaging  requirements  on  federaUy 
inspected  meat  or  poultry  products  that 
are  in  addition  to,  or  different  than, 
those  imposed  under  the  FMIA  and 
PPIA.  States  and  local  jurisdictions  may, 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  or 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or, 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States. 

This  proposed  rule  is  not  intended  to 
have  retroactive  effect. 

There  are  no  applicable 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this 
proposed  rule.  However,  the 
administrative  procedures  specified  in  9 
CFR  381.35  must  be  exhausted  prior  to 
any  judicial  challenge  of  the  appUcation 
of  the  provisions  of  this  proposed  rule, 
if  the  challenge  involves  any  decision  of 
an  FSIS  employee  relating  to  inspection 
services  provided  under  die  FMIA  or 
PPL\. 

Executive  Order  12898 

Pursuant  to  Executive  Order  12898 
(59  FR  7629;  February  16, 1994), 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority  and 
Low-Income  Populations,"  FSIS  has 
considered  potential  impacts  of  this 
proposed  nde  on  environmental  and 


health  conditions  in  low-income  and 
minorify  communities. 

This  proposed  rule  would  provide 
new,  uniform  regulations  limiting  the 
amount  of  water  retained  by  raw,  single- 
ingredient,  meat  and  poultry  products 
as  a  result  of  post-evisceration 
processing,  such  as  carcass  chilling, 
considered  necessary  to  minimize 
pathogen  growth  on  the  products.  As 
explained  in  the  economic  impact 
analysis  above,  the  proposed  regulations 
should  generally  benefit  consumers  of 
meat  and  poultry  products.  The 
proposed  regulations  would  not  require 
or  compel  meat  or  poultry 
establishments  to  relocate  or  alter  their 
operations  in  ways  that  could  adversely 
affect  the  pubUc  health  or  environment 
in  low-income  and  minority 
communities.  Further,  this  proposed 
rule  would  not  exclude  any  persons  or 
populations  from  participation  in  FSIS 
programs,  deny  any  persons  or 
populations  the  benefits  of  FSIS 
programs,  or  subject  any  persons  or 
populations  to  discrimination  because, 
of  their  race,  color,  or  national  origin. 

Paperwork  Requirements 

Title:  Retained  Water  in  Raw  Meat 
and  Poultry  Products;  Poultry  Chilling 
Performance  Standards. 

Type  of  Collection:  Labels  and 
labeling  records;  data  or  information 
supporting  labeling  statements. 

Abstract:  Changes  to  product  labels 
would  be  generically  approved.  The 
paperwork  and  recordkeeping 
associated  with  such  label  approval  is 
approved  under  OMB  control  number 
0583-0092.  Slaughtering  estabUshments 
would  have  to  have  data  to  support 
percent-absorbed-water  statements  on 
product  labels  and  to  demonstrate  that 
the  amount  of  absorbed  water  in  the 
product  is  unavoidable  under  the 
establishments'  HACCP  plans.  The  data 
would  have  to  have  been  collected 
under  FSIS-approved  protocols. 

This  proposed  rule  would  require  an 
estimated  210,000  hours  to  develop  the 
data  to  support  retained  water  levels 
above  zero.  AU  300  federally  inspected 
poultry  estabUshments  would  need  to 
conduct  studies  to  estabUsh  miniTnnin 
retained  water  levels.  The  PRIA 
assumed  that  the  average  estabUshment 
would  conduct  studies  for  two  product 
categories.  The  PRIA  assumed  diat  a 
reasonable  study  would  examine  10 
alternative  chiUer  settings  with  four  50- 
bird  water  tests  conducted  for  each 
setting.  Each  test  would  require  2.5 
hours.  Thus,  it  would  take  an  estimated 
200  hours  for  each  of  300  poultry 
estabUshments,  or  more  than  30,000 
hours. 
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The  PRIA  assumes  that  at  most  500 
meat  establishments  need  to  develop 
non-zero  water  levels  to  meet  the 
existing  pathogen-reduction 
perfonnance  standards.  With  larger 
carcasses,  the  recording  time  is  doubled 
to  200  hours  per  establishment.  These 
500  meat  estabUshments  would  also 
require  100  hours  to  collect  microbial 
samples.  Thus,  the  information 
collection  would  be  300  hours  for  each 
of  500  establishments,  or  150,000  hours. 
All  800  establishments  with  non-zero 
levels  would  also  have  to  develop  new, 
generically  approved  labels. 

Estimate  of  Burden:  Protocols  for 
determining  minimum  feasible  water 
retention  in  product  classes  (3,000 
hours);  data  supporting  absorbed- water 
label  statements  or  the  lack  thereof 
(210,000  hours). 

Respondents:  Meat  and  poultry 
product  establishments  or  trade 
associations. 

Estimated  Number  of  Responaents: 
800. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  213,000  hours. 

Copies  of  this  information  collection 
assessment  can  be  obtained  from  Lee 
Piuicelli,  Paperwork  SpeciaUst,  Food 
Safety  and  Inspection  Service,  USDA, 
Cotton  Annex  Building,  Room  107, 
Washington,  DC  20250. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  acciuacy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Lee  Piiricelli, 
Paperwork  SpeciaUst,  see  address 
above,  and  Desk  Officer  for  Agriculture, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20253. 

Comments  are  requested  by  December 
10, 1998.  To  be  most  effective, 
comments  should  be  sent  to  OMB 
within  30  days  of  the  publication  date 
of  this  proposed  rule, 


List  of  Subjects 

9CFRPart381 

Food  labeling.  Poultry  and  poultry 
products. 

9  CFR  Part  441 

Consumer  protection.  Meat  and  meat 
products,  Poultry  and  poultry  products. 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  proposing  to  amend  9 
CFR  Chapter  HI,  as  follows: 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  138f;  7  U.S.C.  450;  21 
U.S.C  451-470;  7  CFR  2.18,  2.53. 

2.  Paragraph  (b)(44)  of  §  381.1  would 
be  revised  to  read  as  follows: 

§381.1    Definitions. 

•        *        •        *        * 

(b)*  *  * 

(44)  Ready-to-cook  poultry.  "Ready- 
to-cook  poultry"  means  any  slaughtered 
poultry  free  from  protruding 
pinfeathers,  vestigial  feathers  (hair  or 
down),  and  from  which  the  head,  feet, 
crop,  oil  gland,  trachea,  esophagus,  feet, 
crop,  oil  gland,  reproductive  organs,  and 
limgs  have  been  removed,  and  mature 
poultry  from  which  the  kidneys  have 
been  removed,  and  with  or  without  the 
giblets,  and  which  is  suitable  for 
cooking  without  need  of  further 
processing.  Ready-to-cook  poultry  also 
means  any  cut-up  or  disjointed  portion 
of  poultry  or  other  parts  of  poultry,  such 
as  reproductive  organs,  head,  or  feet  that 
are  suitable  for  cooking  without  need  of 
further  processing. 
***** 

3.  Section  381.65  would  be  revised  to 
read  as  follows: 

§  381 .65    Operations  and  procedures, 
generally. 

(a)  Operations  2md  procedures 
involving  the  processing,  other 
handling,  or  storing  of  any  poultry 
product  shall  be  strictly  in  accord  with 
clean  and  sanitary  practices  and  shall  be 
conducted  in  such  a  manner  that  will 
result  in  sanitary  processing,  proper 
inspection,  and  the  production  of 
poultry  and  poultry  products  that  are 
not  adulterated. 

(b)  Poultry  shall  be  slaughtered  in 
accordance  with  good  commercial 
practices  in  a  manner  that  will  result  in 
thorough  bleeding  of  the  carcasses  and 
assiue  that  breathing  has  stopped  prior 
to  scalding.  Blood  from  the  killing 
operation  shall  be  confined  to  a 
relatively  small  area. 


(c)(1)  When  thawing  frozen  ready-to- 
cook  povdtry  in  water,  the  establishment 
shall  use  methods  that  prevent 
adulteration  of,  or  net  weight  gain  by, 
the  poultry. 

(2)  The  water  used  in  washing  the 
poultry  shall  be  permitted  to  drain 
freely  from  the  body  cavity. 

(d)  Ready-to-cook  poultry  shall  be 
adequately  drained  softer  chilling,  to 
remove  ice  and  water  before  the  poultry 
is  packaged  or  packed  for  shipping. 

(e)(1)  Detached  ova  may  be  collected 
for  human  food  in  the  official 
establishment  provided  the  collection  is 
sanitary.  Ova  from  condemned  carcasses 
shall  be  condemned  and  treated  as 
required  in  §  381.95.  Ova  for  human 
food  must  be  cooled,  packaged,  and 
handled  so  as  to  be  fit  for  human  food. 

(2)  Detached  ova  harvested  for  human 
food  may  leave  the  official 
estabUshment  only  for  movement  to  an 
egg  products  processing  plant  for 
processing  as  allowed  in  §  59.440  of  the 
regulations  (7  CFR  59.440)  under  the 
Egg  Products  Inspection  Act,  and  when 
moved  from  the  official  establishment 
shall  bear  labeling  which  indicates  that 
the  ova  were  harvested  under  sanitary 
supervision  of  the  Inspection  Service. 

4.  Section  381.66  would  be  amended 
by  revising  paragraphs  (a),  (c),  and  (d) 
and  removing  paragraph  (f)(6),  to  read  as 
follows: 

§  381 .66    Temperatures  and  chilling  and 
freezing  procedures. 

(a)  General.  Temperatures  and 
procedures  which  are  necessary  for 
chilling  and  freezing  ready-to-cook 
poultry,  including  all  edible  portions 
thereof,  shall  be  in  accordance  with 
operating  procedxues  which  ensure  the 
prompt  removal  of  the  animal  heat  and 
will  preserve  the  condition  and 
wholesomeness  of  the  poultry  and 
assure  that  the  products  are  not 
adulterated. 

(b)«  *  * 

(c)  Ice  and  water  chilling.  (1)  Only  ice 
produced  from  potable  water  may  be 
used  for  ice  and  water  chilUng.  The  ice 
shall  be  handled  and  stored  in  a  sanitary 
manner. 

(2)(i)  Chillers  must  contain  sufficient 
water  or  ice,  or  both,  to  keep  the  chilling 
media  clean  and  provide  a  continuous 
overflow  from  each  section  of  the 
chilling  system.  If  there  is  no  loss  of 
water  between  sections,  multiple 
section  chilling  systems  may  be 
connected  so  the  overflow  from 
subsequent  sections  serves  as  water 
intake  for  the  first  section. 

(ii)  Partial  trimming  and  salvage  of 
parts  of  poultry  carcasses  often  result  in 
parts  of  major  size,  either  front  or  rear 
portions,  wherein  the  major  portion  of 
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the  poultry  carcass  remains  intact. 
These  portions  may  be  chilled  in  water 
and  ice,  including  chilling  in 
continuous  chillers.  Individual  parts 
from  salvage  operations,  including  but 
not  limited  to  drumsticks,  thighs,  split 
carcasses,  and  split  breeists,  shall  not  be 
cooled  in  water  and  ice  but  may  be 
cooled  in  the  air,  or  ice,  or  under  a  spray 
of  water  with  continuous  drainage. 

(3)  Previously  chilled  poultry 
carcasses  and  major  portions  shall  be 
maintained  constantly  at  40  "F.  or  below 
until  removed  fix)m  the  vats  or  tanks 
prior  to  being  cooled  to  40  "F.  or  below, 
for  freezing  or  cooling  in  the  official 
establishment.  Such  products  shall  not 
be  packed  until  after  they  have  been 
chilled  to  40  "F.  or  below,  except  when 
the  packaging  vdll  be  followed 
immediately  by  freezing  at  the  official 
establishment. 

(4)  Giblets  shall  be  chilled  to  40  "F. 
or  below  within  2  hours  from  the  time 
they  are  removed  from  the  inedible 
viscera,  except  that  when  they  are 
cooled  with  die  carcass,  the 
requirements  of  paragraph  (b)(2)  of  this 
section  shall  apply.  Any  of  the 
acceptable  methods  of  chilling  the 
poultry  carcass  may  be  followed  in 
cooling  giblets. 

(d)  Water  absorption  and  retention. 
(1)  Poidtry  washing,  chilling,  and 
draining  practices  and  procedures  shall 
be  such  as  will  minimize  water 
absorption  and  retention  at  time  of 
packaging. 

(2)  The  estabUshment  shall  provide 
scales,  weights,  identification  devices, 
and  other  suppUes  necessary  to  conduct 
water  tests. 
»        *        *        •        * 

5.  A  new  Part  441  would  be  added  to 
subchapter  E  to  read  as  follows: 

PART  441— CONSUMER  PROTECTION 
STANDARDS:  RAW  PRODUCTS 

Authority:  7  U.S.C.  450. 1901-1906;  21 
U.S.C.  451-470.  601-695;  7  CFR  2.18.  2.53. 

§441.10    Retained  water. 

Raw  meat  and  poultry  carcasses  and 
parts  shall  not  contain  water  resiUting 
from  post-evisceration  processing  unless 
the  estabUshment  preparing  them 
demonstrates  to  the  Administrator,  with 
data  collected  in  accordance  with  an 
FSIS-approved  protocol,  that  any  water 
retained  is  an  inevitable  consequence  of 
the  process  used  to  meet  appUcable  food 
safety  requirements.  Raw  meat  and 
poultry  carcasses  and  parts  that  retain 
water  must  bear  a  statement  on  the  label 
in  prominent  letters  and  contiguous  to 
the  product  name  indicating  the 
maximum  percentage  of  water  that  may 
be  retained.  Raw  meat  and  poultry 


carcasses  and  parts  that  retain  no  water 
may  bear  a  statement  indicating  that  no 
water  is  retained. 

Done  at  Washington,  DC  on  September  3, 
1998. 

Thomas  ;.  Billy, 

Administrator. 

Appendix  A— Expected  Elements  of  a 
Protocol  for  Gathering  Water  Retention 
Data 

Purpose  statement.  The  primary  purpose  of 
the  protocol  should  be  to  determine  the 
amount  or  percentage  of  water  absorption 
and  retention  that  is  inevitable  using  a 
particular  chilling  system  while  achieving 
the  regulatory  pathogen  reduction 
performance  standard  for  Salmonella  as  set 
forth  in  the  PR/HACCP  regulations  (9  CFR 
310.25(b).  381.94(b))  and  the  time/ 
temperature  requirements  set  forth  in  9  CFR 
381.66.  Additional  purposes  that  could  t>e 
included  are  determining  chilling  system 
efficiency  and  evaluating  product  quality. 

Type  of  washing  and  chilling  system  used 
by  the  establishment.  Any  post-evisceration 
washing  or  chilling  processes  that  affect 
water  retention  levels  in  and  microbial  loads 
on  raw  product  should  be  described.  For 
poultry  establishments,  the  main  chiller 
types,  identified  by  the  mechanism  used  to 
transport  the  birds  through  the  chiller  or  to 
agitate  the  water  in  the  chiller,  are  the  drag- 
through,  the  screw  type,  and  the  rocker-arm 
type. 

Configuration  and  any  modifications  of  the 
chiller  system  components.  A  description  of 
chiller-system  configurations  and 
modifications  should  be  provided.  The 
description  should  include  the  number  and 
type  of  chillers  in  a  series  and  arrangements 
of  chilling  system  components,  and  the 
number  of  evisceration  lines  feeding  into  a 
chiller  system.  If  there  is  a  pre-chilling  step 
in  the  process,  its  purpose  and  the  type  of 
equipment  used  should  be  accurately 
described.  Any  mechanical  or  design  changes 
made  to  the  chilling  equipment  should  be 
described. 

Special  features  in  the  chilling  process. 
Any  special  features  in  the  chilling  process, 
such  as  antimicrobial  treatments,  should  be 
described.  Also,  the  length  and  velocity  of 
the  dripping  line  should  be  described,  as 
well  as  the  total  time  allowed  for  dripping. 
Any  special  apparatus,  such  as  a  mechanism 
for  squeezing  excessive  water  from  chilled 
birds,  should  be  explained. 

Description  of  variable  factors  in  the 
chilling  system.  The  protocol  should  describe 
variable  factors  that  affect  water  absorption 
and  retention.  In  poultry  processing,  such 
fiictors  are  typically  considered  to  be  the  time 
in  chiller  water,  the  water  temperature,  and 
agitation.  The  protocol  should  consider  air 
agitation,  where  applicable. 

Additional  factors  that  may  affect  water- 
absorption  and  retention  are  scalding 
temperatiue  and  the  pressure  or  amount  of 
buffeting  applied  to  birds  by  feather  removal 
machinery,  and  the  resultant  loosening  of  the 
skin.  Another  factor  that  should  be 
considered  is  the  method  used  to  open  the 
bird  for  evisceration. 


Standards  to  be  met  by  the  chilling  system. 
For  example,  the  chilling  system  may  be 
designed  simply  to  achieve  a  reduction  in 
temperature  of  ready-to-cook  poultry  to  less 
than  40  "F.  within  the  time  limit  specified  by 
the  regulations,  or  in  less  time.  As  to  the 
standard  for  ptathogen  minimization,  the 
Salmonella  pathogen  reduction  standards,  as 
set  forth  in  the  PR/HACCP  final  rule,  have 
been  suggested.  Although  there  is  not  yet  an 
applicable  Salmonella  standard  for  turkeys, 
commenters  are  hee  to  suggest  a  practicable 
standard  for  use  in  gathering  data  on  tiu^keys 
under  the  protocols  here  suggested. 
Additional  microbiological  targets,  such  as  E. 
colt  or  Campy/obacter  levels,  or  reductions  in 
numbers  of  other  microorganisms,  may  also 
be  used. 

Testing  methods  to  be  employed.  The 
protocol  should  detail  the  testing  methods  to 
be  used  both  for  measuring  water  absorption 
and  retention  and  for  sampling  and  testing 
product  for  pathogen  reductions.  The 
protocol  should  call  for  water  retention  and 
pathogen  reduction  tests  at  various  chilling 
equipment  settings  and  chilling  time-and- 
temperature  combinations.  The  method  to  be 
used  in  calculating  water  absorption  and 
retention  should  be  reproducible  and 
statistically  verifiable. 

With  respect  to  the  pathogen-reduction 

aspect  of  the  testing.  FSIS  recommends  the 
methods  used  for  E.  coli  and  Salmonella 
testing  under  the  PR/HACCP  regulations.  The 
niunber  of  samples,  the  type  of  samples,  the 
sampling  time  period ,  and  the  type  of  testiiig 
or  measurement  should  be  included  in  the 
protocol. 

Reporting  of  data  evaluation  of  results.  The 
protocol  should  explain  how  data  obtained 
are  to  be  reported  and  summarized.  The 
criteria  for  evaluating  the  results  and  the 
basis  for  conclusions  to  be  drawn  should  be 
explained. 

Conclusions.  The  protocol  should  provide 
for  a  statement  of  what  the  data  obtained 
demonstrate  and  what  conclusions  were 
reached. 

Appendix  B — Preliminary  Regulatory 
Impact  Analysis — Retained  Water  in 
Meat  and  Poultry  Products 

August  1998— U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspecdon 
Sorice 
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the  Regulatory  Flexibility  Act.  The  proposed 
rule  has  been  designated  economically 
significant  because  there  is  a  potential  impact 
of  SlOO  million  or  more.  This  Preliminary 
Regulatory  Impact  Analysis  (PRIA)  shows 
that  the  rule  could  lead  to  a  substantial 
reduction  in  the  amount  of  retained  water  in 
poultry  which  could  have  a  significant 
economic  impact  on  the  poultry  industry. 
Under  the  proposed  rule,  raw,  single- 
ingredient  meat  and  poultry  products  would 
not  be  permitted  to  contain  water  resulting 
from  post-evisceration  processing  unless  the 
establishment  demonstrates  that  water 
retention  is  an  inevitable  consequence  of  the 
process  or  processes  used  to  meet  applicable 
food  safety  requirements.  There  are  three 
types  of  costs  associated  with  this  proposed 
rule.  There  are  costs  for  conducting  the  tests 
necessary  to  establish  retained  water  levels. 
There  are  also  costs  associated  with  reducing 
retained  water  to  such  levels.  Finally,  there 
are  costs  for  revising  product  labels  to 
indicate  the  presence  of  retained  water. 
Product  labels  would  indicate  the  percentage 
of  net  weight  represented  by  retained  water. 
This  information  could  tJ6  used  by 
consumers  in  making  product  choices.  The 
market  could  provide  incentives  to  firms  to 
invest  in  new  technologies  that  would  reduce 
retained  water. 

Most  of  the  cost  of  this  proposed  rule 
would  be  experienced  by  the  poultry 
industry.  Most,  if  not  all,  raw  poultry 
products  now  contain  retained  water  whereas 
only  a  few  meat  byproducts  or  organ  meats 
may  now  contain  retained  water.  Most  costs 
experienced  by  the  meat  industry  would  be 
associated  with  voluntary  decisions  to  use 
new  or  different  processes  to  meet  food  safety 
requirements  that  would  result  in  some  level 
of  unavoidable  retained  water. 

This  analysis  estimates  a  range  of  costs  the 
poultry  industry  would  incur  to  meet  this 
new  regulatory  requirement.  If 
establishments  are  able  to  demonstrate  that 
current  levels  of  retained  water  levels  are  an 
inevitable  consequence  of  the  processes  used 
to  meet  applicable  food  safety  standards, 
establishments  would  not  incur  costs  for 
reducing  retained  water.  These 
establishments  would  incur  costs  for 
justifying  existing  retained  water  levels  and 
costs  for  revising  product  labels.  The  costs  of 
establishing  limits  for  the  poultry  industry 
are  estimated  to  be  SI. 5  million.  Label 
revision  costs  are  estimated  to  be  $18.4 
million  if  all  raw,  single-ingredient  poultry 
continues  to  contain  retained  water. 

To  the  extent  that  poultry  establishments 
cannot  demonstrate  that  current  retained 
water  levels  are  necessary  for  achieving 
applicable  food  safety  standards,  significant 
costs  could  be  incurred  as  establishments 
modify  processes  to  reduce  retained  water 
levels.  Reducing  retained  water  could  entail 
a  wide  range  of  processing  modifications, 
depending  oii  the  type  of  chilling  equipment 
currently  used  and  the  amount  of  retained 
water  that  would  have  to  be  removed.  The 
analysis  estimates  that  the  average  retained 
water  for  chicken  as  a  percentage  of  net 
weight  is  probably  in  the  5.0  to  6.5  percent 
range.  The  average  retained  water  for  turkey 
as  a  percentage  of  net  weight  is  probably  in 
the  4.0  to  4.5  percent  range. 


If  this  proposed  rule  would  require 
removing  a  substantial  portion  of  the  existing 
retained  water,  then  the  costs  to  the  poultry 
industry  could  exceed  $100  million.  FSIS' 
retained  water  tests  on  whole  broilers  show 
that  retained  water  varies  considerably  from 
establishment  to  establishment.  For  13 
establishments  operating  under  the  8  percent 
regulatory  limit  for  whole  broilers,  the 
average  retained  water  at  the  end  of  the  drip 
line  ranged  from  4.72  to  7.32  percent.  FSIS 
believes  that  the  establishments  operating  at 
the  higher  end  of  this  spectrum  are  targeting 
the  regulatory  limit  and  establishments 
operating  at  the  lower  end  of  this  spectrum 
are,  most  likely,  operating  at  or  near  the 
minimum  necessary  to  meet  existing  chilling 
requirements  which  are  food  safety 
standards.  For  this  reason,  FSIS  does  not 
expect  to  see  costs  approaching  the  $100 
million  level.  However,  FSIS  also  recognizes 
that  the  retained  water  levels  at  the  lower 
end  of  the  spectrum  could  be  tied  to 
purchase  specifications  or  other  factors  and 
may  not  be  true  minimum  levels.  Therefore, 
this  analysis  has  estimated  the  cost  of 
removing  a  substantial  portion  of  the  current 
levels  of  retained  water  from  all  poultry 
establishments. 

This  PRIA  estimates  that  using  additional 
drain  time  to  reduce  retained  water  in 
poultry  by  4  to  5  percentage  points  in  all 
establishments  could  cost  up  to  $94  million 
in  one-time  fixed  costs.  Annual  recurring 
costs  are  estimated  at  $10  million.  These  cost 
estimates  are  based  on  situations  where 
inspected  establishments  were  required  to 
drain  retained  water  that  exceeded  regulatory 
limits.  FSIS  program  personnel  do  not 
believe  it  is  feasible  to  eliminate  all  retained 
water  from  immersion-chilled  poultry.  Thus, 
if  establishments  must  eliminate  a  substantial 
portion  of  retained  water,  they  would  incur 
the  costs  of  minimizing  the  water  plus  the 
costs  of  establishing  the  minimum  or 
minimums  and  labeling  costs.  The  costs  of 
the  proposed  rule,  however,  are  highly 
dependent  on  the  level  of  retained  water  that 
is  necessary  to  meet  existing  food  safety 
requirements.  That  level  will  remain 
unknown  until  established  by  well-designed 
studies.  However,  as  discussed  above,  FSIS 
predicts  that  only  those  poultry 
establishments  operating  at  the  higher  end  of 
the  retained  water  spectrum  would  have  to 
substantially  reduce  their  retained  water 
levels.  This  prediction  is  based  on  data 
showing  that  establishments  can  control 
retained  water  and  data  showing  that  some 
are  controlling  retained  water  so  as  to  be  at 
or  near  the  applicable  regulatory  limit. 

This  proposal  fills  a  regulatory  void 
created  by  the  U.S.  District  Court  decision  to 
set  aside  the  water  retention  limits  for  whole 
birds.  The  regulatory  limits  that  the  Court  set 
aside  were  not  based  on  adequate  analytical 
support.  Regulatory  limits  are  necessary  to 
protect  the  public  from  economic 
adulteration.  Preventing  economic 
adulteration  provides  a  consumer  benefit. 
Consumers  would  also  benefit  from  the 
additional  information  that  would  be 
proyided  by  the  labeling  requirement.  The 
information  on  retained  water  should  lead  to 
more  informed  purchasing  decisions. 

The  proposal  would  also  provide  affected 
establishments  with  the  flexibility  they  need 


to  choose  the  most  appropriate  means  for 
implementing  HACCP  plans  for  assuring  the 
safety  of  raw  product.  For  example,  under  the 
proposed  rule,  both  meat  and  poultry 
carcasses  would  be  allowed  to  retain 
absorbed  water  if  data  showed  that  such 
'water  was  unavoidable  in  order  to  assure 
compliance  with  the  pathogen  reduction 
performance  standairds  for  Salmonella.  In 
addition,  by  replacing  certain  existing 
command-and-control  requirements  with 
HACCP-consistent  performance  standards, 
the  proposal  would  allow  increased 
flexibility  which  should  reduce  the  costs  for 
HACCP  implementation.  This  analysis  does 
not  attempt  to  quantify  the  benefits  of  the 
increased  flexibility  that  results  from 
eliminating  command-and-control 
requirements.  The  proposal  would  also 
remove  certain  recordkeeping  and  reporting 
requirements. 

in  terms  of  aggregate  market  effects,  the 
analysis  concludes  that,  when  compared  to 
the  present  situation,  the  proposed  rule  could 
result  in  higher  prices  for  boUi  poultry  and 
meat,  with  less  poultry  consumed  and  more 
meat  consumed.  However,  when  estimated 
costs  are  compared  with  aggregate  consumer 
expenditures,  the  analysis  shows  that  costs 
are  very  small  compared  with  cvurent 
expenditures.  Maximum  first  year  cost 
estimates  for  the  poultry  industry  represent 
0.36  percent  of  aggregate  consumer 
expenditures  on  poultry.  Recurring  costs  to 
the  poultry  industry  represent  only  0.03 
percent  of  consumer  expenditures  and  0.04 
cents  per  pound. 

I.  Introduction 

FSIS  is  proposing  regulations  limiting  the 
amount  of  retained  water  raw  meat  and 
poultry  products  may  contain.  The  proposed 
rulemaking  would,  among  other  things, 
amend  the  meat  and  poultry  inspection 
regulations  governing  water  retained  by 
carcasses  and  parts  of  carcasses  as  a  result  of 
post-evisceration  washing  and  chilling 
necessary  to  ensure  product  safety  and 
wholesomeness.  The  amended  regulations 
would  apply  the  same  retained-water 
standard  to  both  red  meat  and  poultry.  Meat 
and  poultry  carcasses  and  parts  would  not  be 
permitted  to  contain  water  resulting  from 
post-evisceration  processing  unless  the 
establishment  demonstrates  that  water 
retention  is  an  unavoidable  consequence  of 
the  processing  used  to  meet  existing  food 
safety  requirements.  Under  the  proposal,  raw 
meat  and  poultry  products  that  retain  water 
would  have  to  be  labeled  indicating  the 
maximum  amount  of  retained  water  that  may 
be  present  as  a  percentage  of  product  weight. 

In  addition  to  revising  the  regulations 
controlling  retained  water,  FSIS  is  also 
proposing  to  revise  the  poultry  regulations 
covering  thawing  procedures,  water  use  and 
reconditioning,  and  certain  other  operating 
procedures.  These  other  regulations  are  being 
revised  to  improve  consistency  with  the 
Pathogen  Reduction/Hazard  Analysis  and 
Critical  Control  Points  (PR/HACCP) 
regulations,  eliminate  "command-and- 
control"  features,  and  reflect  ciurent 
technological  capabilities  and  good 
manufacturing  practices.  By  replacing 
command-and-control  requirements  with 
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HAOCP-consistent  performance  standards, 
the  proposal  would  allow  increased 
flexibilify  and  should  reduce  costs  for 
HACCP  implementation.  Removing  some 
command-and-control  regulations  would  also 
eliminate  some  existing  recordkeeping  and 
reporting  burdens.  This  analysis  does  not 
attempt  to  quantify  the  benefits  of  the 
increased  flexibility  that  results  from 
eliminating  command-and-control 
requirements. 


n.  Need  for  Regulatory  Action 

Respond  to  Court  Decision 

The  regulations  controlling  retained  water 
in  poultry  carcasses  have  consisted  of  three 
major  components:  (1)  a  performance 
standard  requiring  washing,  chilling,  and 
draining  practices  that  will  minimize  water 
absorption  and  retention  at  time  of 
packaging,  (2)  limits  for  maximum  retained 
water  in  birds  that  will  be  packaged  as  whole 
carcasses,  and  (3)  limits  for  maximum 
retained  water  in  birds  that  will  be  ice- 
packed  or  cut  up  prior  to  packaging.  The 
performance  standard  is  interpreted  as 
minimizing  the  water  that  is  absorbed  and 
subsequently  retained,  i.e.,  it  is  not 
interpreted  as  requiring  minimization  of  both 
water  absorption  and  water  retention.  In 
implementing  the  standard,  FSIS  concludes 
that  the  performance  standard  is  met  when 
retained  water  is  under  the  maximum  limits. 

Until  the  Court  case  referred  to  below,  the 
maximum  retained  water  for  most  whole 
chickens  (those  4.25  pounds  or  under)  was  8 
percent.  The  maximum  retained  water  for 
chicken  that  will  be  ice-packed  or 
subsequently  cut  up  into  parts  is  12  percent 
The  12  {>ercent  limit  is  based  on  the  premise 
that  chicken  parts  from  whole  birds  with 
water  levels  between  8  and  12  percent  will 
reach  the  8  percent  level  by  the  time  the  parts 
are  packaged.  The  analogous  limits  for  turkey 
are  similar  but  include  unique  limits  for  12 
diffiarent  carcass  weight  categories.  The 
maximum  retained  water  limits  for  whole 
turkey  range  from  4.3  to  8.0  percent 
depending  on  weight.  The  corresponding 
limits  for  cut-up  turkey  range  from  5.3  to  9.0 
percent.  The  maximum  retained  water  for 
whole  ducks,  geese  and  guineas  was  6 
percent,  the  same  limit  that  applied  to 
chickens  over  4.25  pounds. 

The  U.S.  District  Court,  in  the  matter  of 
Kenneyv.  Glickman.  set  aside  the  water 
retention  limits  for  whole  birds.  The  Court 
found  that  the  analytical  support  for  the 
existing  limits  was  insufficient.  Thus,  there 
are  currently  no  regulatory  criteria  to 
determine  whether  retained  water  has  been 
minimized  in  chilled  or  frozen  whole  birds. 
FSIS  is  mandated  to  prevent  the  distribution 
in  commerce  of  meat  or  poultry  products  that 
are  adulterated  or  misbranded.  Under  the 
meat  and  poultry  statutes,  a  product  is 
adulterated  if,  among  other  circumstances,  a 
substance  has  been  added  to  or  mixed  with 
the  product  to  increase  its  bulk  or  weight  or 
make  it  appear  of  greater  value  than  it  is. 
Thus,  if  water  has  not  been  minimized,  the 
product  may  be  considered  adulterated.  Such 
product  may  also  be  considered  misbranded. 
Without  limits  on  retained  water,  FSIS 
cannot  adequately  protect  consumers  from 
adulteration  and  misbranding  due  to 
excessive  retained  water  in  whole  birds. 


Eliminate  Inconsistency 

In  addition  to  the  situation  created  by  the 
July  1997  Court  decision,  FSIS  sees 
additional  need  for  regulatory  action.  With 
respect  to  the  regulation  of  retained  water, 
there  are  differences  or  inconsistencies  both 
between  the  livestock  and  pioultry  industries 
and  within  the  existing  regulatory  framework 
for  poultry.  FSIS  allows  poultry  to  retain 
water  absorbed  during  processing  as  an 
tmavoidable  result  of  traditional  chilling 
practices.  There  is  no  comparable  allowance 
for  meat  The  regulatory  definitions  for 
economic  adulteration  "by  substances  added 
so  as  to  increase  bulk  or  weight  or  make  a 
product  appear  better  or  of  greater  value  than 
it  is"  are  identical  for  meat  and  poultry. 
Although  the  Secretary  of  Agriculture  has  the 
authority  to  apply  the  adulteration  provisions 
differently.  FSIS  believes  there  can  be  mora 
consistency  between  the  livestock  and 
poultry  industries  in  how  the  adulteration 
provisions  are  applied  to  retained  water  in 
raw  products.  The  traditional  differences  in 
rhilling  practices  have  led  to  a  situation 
where  the  weight  of  a  meat  carcass  usually 
decreases  during  chilling  while  the  weight  of 
a  poultry  carcass  increases. 

The  Department  promulgated  regulations 
limiting  water  absorption  in  poultry  in  1959, 
1961,  and  1970  (December  1, 1959,  24  FR 
9566;  July  19, 1961.  26  FR  6471;  October  7, 
1970,  35  FR  739).  The  existing  regulations 
contain  a  standard  of  performance  that  calls 
for  minimization  and  maximum  retained 
water  limits  for  poultry  carcasses  based  on 
carcass  weight  and  intended  use.  Under  the 
existing  regulatory  enforcement  frameworii.  a 
pmultry  establishment  is  "minimizing" 
retained  water  when  it  is  operating  within 
the  existing  limits.  FSIS  is  aware  &at  not  all 
establishments  are  really  minimizing 
retained  water.  Data  analyzed  for  this  PRIA 
show  that  some  pwultry  establishments  have 
been  controlling  their  processes  to  retain  the 
maximum  allowed  water.  While  this  is 
considered  acceptable  in  the  sense  that 
product  is  not  adulterated,  it  is  not  consistent 
with  a  regulatory  intent  to  minimize. 
However,  it  may  be  consistent  with  food 
safety  objectives  to  reduce  pathogens. 

The  existence  of  the  12  percent  limit  for 
cut-up  chicken  is  in  itself  inconsistent  with 
the  concept  of  minimization.  Many 
establishments  pnck  both  whole  and  cut-up 
chicken.  In  meeting  the  8  percent  limit  for 
whole  birds,  they  demonstrate  that  their 
minimum  is  below  8  piercent  The  12  p>ercent 
limit  serves  as  an  opportunity  to  maintain 
water  levels  in  cut-up  pxiultry.  The  12 
p>ercent  limit  is  also  available  as  default 
when  the  8  percent  limit  is  not  achieved.  An 
establishment  can  divert  birds  to  cut-up 
operations  when  they  fail  the  whole  bird 
limit 

m.  Background 

There  are  no  existing  meat  regulations  that 
address  retained  water  in  raw  meat  products. 
Without  any  regulatory  limits,  FSIS  has 
enforced  the  adulteration  provision  of  the 
FMIA  to  mean  that  any  level  of  retained 
water  is  adulteration.  FSIS  has  allowed  cold 
water  spray  chilling  systems  as  a  supplement 
to  air  chilling  of  beef  and  bog  carcasses  under 
the  conditions  outlined  in  FSIS  Directive 


6330.1.  That  docimient  requires  that 
establishments  develop  qualify  control 
systems  and  inspiectors  monitor  these  quality 
control  programs  to  make  sure  that  the  total 
weight  of  a  group  of  spray-chilled  carcasses 
is  not  greater  than  the  total  pre-wash  weight 
of  the  same  carcasses.  Thus,  while  an 
individual  carcass  may  show  a  weight  gain, 
FSIS  enforces  a  standard  of  zero-retained 
water  for  groups  of  beef  or  p>ork  carcasses  for 
spray  chilling  systems.  In  contrast,  FSIS  has 
not  required  establishments  to  closely 
monitor  water  when  using  pathogen 
reduction  methods  on  the  kill  floor,  such  as 
pre-evisceration  carcass  sprays  or  steam 
vacuum  processes. 

FSIS  implements  an  extensive  program  to 
assure  compliance  with  existing  limits  for 
retained  water  in  poultry.  Retained  water  can 
result  from  both  carcass  washing  and  carcass 
chilling,  i.e.,  the  px>st -evisceration  washing 
and  chilling  processes.  The  existing 
procedures  for  conducting  retained  water 
tests  for  pxmltiy  are  outlined  in  Part  10  of  the 
Meat  and  Poultry  Inspection  Manual.  The 
standard  procedures  instruct  the  insp>ector  to 
tag  and  weigh  a  sample  of  10  birds  from  the 
eviscerating  line  befcne  the  final  carcass 
wash.  The  final  carcass  wash  occurs  before 
birds  enter  the  chiller.  The  same  10  birds  are 
then  weighed  after  the  chiller  at  a  point 
specified  in  the  establishment's  water  control 
procedures  as  outlined  on  FSIS  Form  528. 
The  most  common  point  is  the  end  of  the 
drip  line  or  the  last  accessible  point  on  the 
drip  line.  The  test  procedures  are  the  same 
regardless  of  whether  the  whole  bird  or  cut- 
up  limits  apply. 

Under  standard  pnocedures,  inspectors 
conduct  one  test  each  shift  Today,  many 
establishments  are  tested  once  each  week 
based  on  history  of  compliance.  The  standard 
procedures  state  that  test  birds  must  not  be 
allowed  extra  draining,  i.e..  they  must  reflect 
the  piroduction  lot.  The  standard  water 
procedures  may  sp>ecify  that  the  test  birds  are 
drained  for  a  specific  time  if  production  is  all 
drained  for  the  same  time.  For  example,  one 
establishment  specifies  that  test  birds  are  to 
be  drained  foiu  (4)  hours  befrire  being 
weighed.  When  «vater  limits  are  exceeded, 
product  is  retained. 

Violations  do  occasionally  occur  and 
appear  to  be  a  function  of  how  close  to  the 
r^ulatory  limit  an  establishment  is 
operating.  Existing  data  indicate  that  some 
establishments  control  their  process  way 
below  the  limits  and  never  come  close  to  a 
violation.  Based  on  the  data  reviewed  for  this 
analysis,  most  establishments  do  not  have 
water  violations  or  rarely  exceed  existing 
limits.  A  few,  however,  appear  to  target  the 
limit  and  frequently  experience  retained 
product  as  an  extra  operating  expense.  In  the 
data  examined  for  this  analysis,  retained 
product  required  additional  drain  times 
ranging  from  3  minutes  to  12  houn. 

FSIS'  existing  retained  water  control 
program  is  a  relatively  resource  intensive 
effort.  In  a  poultry  establishment  with  two 
shifts  and  two  chiller  systems,  FSIS  may  be 
conducting  four  10-bird  tests  each  day.  Each 
test  takes  from  40  to  60  minutes  for  selecting, 
tap,ging,  and  weighing  birds  and  then 
recording  results  and  making  necessary 
calculations.  Even  with  reduced  testing  in 
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many  establishments,  it  appears  reasonable 
to  estimate  that  FSIS  conducts  between  300 
and  400  retained  water  tests  each  day. 
Assuming  a  260-day  work  year,  FSIS 
conducts  from  78,000  to  104,000  tests 
annually.  At  40  to  60  minutes  each,  the 
annual  testing  represents  from  25  to  50  staff 
years  of  2,080  hours  each.  The  Agency  also 
expends  an  estimated  560  staff-hours  each 
year  reviewing  changes  in  establishment 
washing,  chilling,  and  draining  procedures. 
These  estimates  do  not  include  the  cost  of 
addressing  violations. 

FSIS  intends  to  pursue  a  new  water  control 
program  that  can  incorporate  wholesale  or 
retail  sampling  to  identify  establishments 
that  may  be  exceeding  water  limits  and  then 
target  resources  to  conduct  follow-up  testing 
to  confirm  compliance  or  noncompliance. 
FSIS  is  aware  of  a  retail  testing  method  that 
has  been  developed  and  used  in  European 
Union  member  States.  The  method  involves 
measuring  drippage  from  sampled  products 
against  what  is  considered  the  natural  water 
content  of  the  product 

In  its  1980  net  weight  proposal,  FSIS 
considered  a  "building-block"  approach  to 
net  weight  compliance  that  was  then  being 
reviewed  by  the  Codex  Alimentarius 
Commission.  This  approach,  as  described  in 
the  1980  notice,  "would  be  modeled  on  a 
statistical  limits  of  variance  technique 
developed  by  Switzerland  for  application  to 
imported,  prepackaged  foods.  Inspectors 
would  make  limited  inspections  for 
compliance  at  retail.  If  the  sampling 
technique  indicates  a  noncompliance 
problem,  additional  inspection  of  the  same 
product  would  be  made  at  retail  and  further 
back  in  the  marketing  chain,  including  at 
processing  plants.  If  the  problem  continues 
following  notification  of  the  producers,  a 
more  precise  enforcement  test  would  be 
applied."  An  alternative  that  lends  itself  to 
this  type  of  approach  will  rate  high  on  the 
criterion  for  an  efficient,  equitable 
enforcement  system. 

IV.  Detcription  of  Propond  Rule 

The  proposed  rule  would  establish  a  single 
retained  water  standard  for  all  raw,  single 
ingredient  meat  and  poultry  products.  This 
standard  would  allow  retained  water  only  if 
that  water  was  an  inevitable  consequence  of 
the  process  or  processes  used  to  assure 
compliance  with  existing  food  safety 
requirements.  The  presence  of  any  retained 
water  would,  however,  have  to  be  identified 
on  product  labeling. 

The  proposed  requirements  would  affect 
only  single-ingredient,  raw,  whole,  cut-up,  or 
ground  meat  and  poultry  carcasses  and  parts, 
including  edible  organs  and  other  edible 
meat  and  poultry  byproducts.  It  would  not 
affect  raw  products  with  labeling  that 
includes  a  list  of  ingredients  or  nutrition 
labeling,  such  as  pre-basted  frozen  turkeys  or 
individually  quick  frozen  (IQF)  poultry  parts 
labeled  to  indicate  the  addition  of  basting 
solutions. 

The  proposal  would  also  modify  other 
existing  regulations  related  to  water  use  and 
chilling  requirements.  For  example,  the 
proposal  would  remove  a  requirement  that 
establishments  must  file  a  description  of 
chilling  and  freezing  procedures  with  the 


insf)ector-in-charge  (IIC).  At  the  same  time, 
the  proposal  would  remove  the  requirements 
that  the  establishment  submit  written  notice 
of  any  adjustments  to  washing,  chilling,  and 
draining  methods  before  any  changes  are 
made  and  provide  FSIS  data  showing  the 
adjustments  are  effective  in  meeting  existing 
water  limits.  These  modifications  would 
reduce  recordkeeping  and  reporting  burdens. 

The  proposal  would  also  remove  specific 
requirements  concerning  the  amount  of  fresh 
water  intake  required  in  the  first  section  of 
a  continuous  chilling  system.  The  existing 
regulations  require  a  minimum  of  one-half 
gallon  per  frying  chicken  and  proportionately 
more  for  other  classes  of  poultry,  including 
not  less  than  one  gallon  pwr  turkey.  The 
potential  for  lowering  water  costs  is 
unknown.  The  general  requirements  for  using 
potable  water  and  continuous  overflow  from 
one  section  of  the  chiller  to  the  next  will 
remain.  The  requirement  for  continuous 
overflow  would  appear  to  limit  the 
opportunity  for  reduced  water  usage. 

The  regulations  concerning  water  intake 
were  established  at  a  time  when  FSIS 
assumed  responsibility  for  controlling 
pathogen  levels  and  firequently  did  so  with 
design  requirements.  In  1978,  the  Department 
published  a  proposal  (43  PR  14043,  April  4, 
1978)  that  would  reduce  water  intake 
requirements  by  50  percent  when  chlorine 
levels  in  the  incoming  water  were  at  least  20 
parts  per  million.  The  proposal  was 
subsequently  withdrawn.  Of  concern  during 
the  rulemaking  were  studies  by  USDA  and 
the  Virginia  Polytechnic  Institute  and  State 
University  (VPI)  that  showed  that  bacteria 
levels  increased  as  intake  water  was  reduced. 
While  the  relationship  of  water  intake  and 
pathogen  levels  remains  a  public  health 
concern,  FSIS  is  no  longer  attempting  to 
design  {>rotection  using  conunand  and 
control  regulations.  Under  the  Pathogen 
Reduction/HACCP  final  rule,  establishments 
are  required  to  meet  pathogen  reduction 
performance  standards.  This  current  proposal 
is  a  performance-based  standard  that  will 
lead  to  retained  water  levels  that  are 
necessary  to  meet  pathogen  reduction 
requirements  and  other  food  safety  standards. 
The  current  proposal  is  consistent  with  FSIS 
objectives  of  setting  performance  standards 
and  moving  avray  from  design  requirements, 
such  as  the  minimum  of  one-half  gallon  of 
fresh  water  intake  per  chicken.  It  is  now 
industry's  responsibility  to  establish  how 
water  intake  relates  to  both  retained  water 
and  pathogen  levels. 

The  proposal  would  also  remove 
prescriptive  requirements  for  water 
reconditioning  systems  for  poultry  chillers. 
This  change  would  not  have  an  impact 
because  reconditioning  systems  have  not 
proven  feasible  in  commercial  operations. 

FSIS  intends  to  retain  the  existing 
requirements  mandating  that  the  internal 
temperature  of  poultry  carcasses  be  lowered 
to  40  "F.  or  less  within  a  specified  time.  The 
Agency  also  will  continue  to  require  that 
each  establishment  provide  scales,  weights, 
identification  devices,  and  other  supplies 
necessary  to  conduct  water  tests.  While  the 
Agency  envisions  a  compliance-sampling 
program  using  the  deviation  from  an 
expected  level  of  total  water  content  as  a 


screening  system,  the  Agency  will  still  use 
the  existing  sampling  system  to  confirm 
potential  compliance  problems. 

The  poultry  regulations  discussed  above 
concerning  water  use,  chilling  requirements 
and  water  retention  are  all  contained  in  9 
CFR  381.66  (Temperatures  and  chilling  and 
freezing  procedures).  This  proposal  would 
also  remove  several  existing  regulations  from 
9  CFR  381.65  that  now  address  general 
operating  procedures,  many  of  which  are  not 
related  to  water  use  or  chilling  procedures. 
Operating  procedure  requirements  that 
would  be  removed  or  revised  under  this 
proposal  include  the  following: 

•  Specific  requirements  that  prescribe  the 
nature  of  opening  cuts  for  evisceration, 

•  The  requirement  to  remove  kidneys  from 
mature  poultry, 

•  Requirements  pertaining  to  the  handling 
and  storage  of  materials  that  could  adulterate 
product, 

•  Requirements  for  containers,  packaging, 
and  covering  materials, 

•  Requirements  on  removing  offol  from 
establishments, 

•  Requirements  prescribing  how  to  thaw 
frozen  poultry  and  drain  ready-to-cook 
poultry, 

•  Requirements  on  how  establishments 
can  chill  parts  of  carcasses,  and 

•  Requirements  related  to  harvesting 
detached  ova. 

The  regulations  that  would  fafe  eliminated 
are  either  regulations  that  are  overly 
prescriptive  command  and  control 
regulations,  such  as  those  defining  opening 
cuts  or  regulations  that  are  now  redundant 
with  HAOCP,  e.g.,  the  removal  of  kidneys. 
The  reason  for  removing  the  kidneys  of 
matuie  chickens  and  turkeys  is  that  they  are 
a  source  of  cadmium,  whidi  can  accumulate 
in  the  human  liver  and  kidneys  and  cause 
acute  or  chronic  health  problems.  This  is  a 
"food  safety  hazard  reasonably  likely  to 
occur"  that  establishments  will  identify  in 
their  hazard  analyses  and  control  through 
their  HACCP  systems.  Thus,  a  regulatory 
requirement  for  their  removal  would  be 
redundant  vtrith  the  HACCP  regulations. 

V.  Analysis  of  Existing  Data  on  Retained 
Watar 

As  discussed  above,  most  raw,  single- 
ingredient  meat  products  are  not  currently 
allowed  to  contain  any  retained  water.  This 
analysis  assumes  that  these  meat  products 
will  continue  to  be  produced  without 
retained  water.  Products  that  are  packed  in 
water  or  may  retain  water  are  already  labeled 
to  indicate  such  information.  Chitterlings 
(swine  intestines)  are  washed  and  chilled 
before  shipment  and  are  packaged  with 
water.  Certain  organ  meats  and  meat  from 
ears  and  tails  are  also  washed  and  chilled 
using  water.  A  few  establishments  chill  beef 
cheek  meats  in  water,  a  process  that  may 
result  in  the  absorption  of  water.  The  product 
is  labeled  to  indicate  the  maximum 
percentage  added  water  it  may  contain  to 
alert  buyers  to  the  fact  that  the  product  may 
weigh  more  because  of  the  chilling  process. 
The  Agency  does  not  have  data  on  the 
volume  of  meat  products  with  retained  water 
or  data  on  the  current  levels  of  retained 
water.  These  products  do  not,  however, 
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represent  a  major  portion  of  the  meat 
industry. 

In  order  to  estimate  the  current  level  of 
retained  water,  in  early  1997,  the  Agency's 
headquarters  staff  informally  requested  field 
offices  to  forward  readily  available  water  data 
from  poultry  plants.  The  material  assembled 
varied  from  region-to-region  and  plant-to- 
plant.  The  field  offices  did  not  use  a  standard 
method  to  summarize  available  data.  In  some 
cases,  the  individual  establishments  were 
identified;  in  other  instances,  all  plant 
identification  was  removed.  The  allowable 
water,  i.e.,  the  applicable  regulatory  limit, 
was  not  always  readily  discernible.  The  data 
covered  the  p>eriod  of  January  through  May 
1997.  Most  of  the  data  was  included  on  the 
Daily  Moisture  Records  (FSIS  Form  549  or  its 
replacement  Form  6310-1).  These  records 
record  the  pre-wash  and  post-chill  weight  of 
each  individual  bird  for  each  10-bird  test. 
Five  10-bird  tests  are  recorded  on  each 
record. 

While  the  data  assembled  was  not 
systematically  collected,  it  has  a  degree  of 
randomness  and  provides  a  preliminary 
estimate  of  the  amount  of  water  currently 
absorbed  and  retained  during  the  washing 
and  chilling  process  as  measured  by  existing 
FSIS  water  test  procedures.  An  analysis  was 
conducted  using  all  the  data  that  met  the 
following  criteria  for  establishments 
slaughtering  young  chickens. 
D  Minimum  of  twenty  10-bird  tests  (200 

birds). 
D  Existing  regulatory  limit  available. 
O  All  available  test  data  collected  imder  a 

single  applicable  limit. 
O  All  results  clearly  legible. 
O  Establishment  identified  (to  connect  water 

data  with  production). 


The  data  from  33  establishments 
slaughtering  young  chickens  met  the  above 
criteria.  These  33  establishments  represented 
17.5  percent  of  FY  1996  production.  Within 
the  33, 19  establishments  were  operating 
under  the  12  percent  water  limit  that  was 
applicable  to  cut-up  and  ice-pack  poultry, 
lliese  19  establishinents  accounted  for  9.11 
percent  of  the  total  FY  1996  production  and 
52  percent  of  the  production  within  the  33 
establishments. 

Thirteen  establishments  were  operating 
under  an  8  percent  water  absorption  limit 
during  the  period  the  data  was  collected.  The 
8  percent  limit  applies  to  whole  carcass  pack 
chickens  or  frozen  chickens  that  are  4.25 
pounds  or  less.  The  13  establishments 
represented  7.95  percent  of  FY  1996 
production.  One  establishment  was  operating 
under  the  6  percent  limit  for  whole  chickens 
over  4.25  pounds. 

Among  the  33  establishments,  48  percent 
of  the  young  chickens  were  being  processed 
under  the  water  limits  for  whole  birds. 
Today,  the  National  Broiler  Council  estimates 
that  only  10  percent  of  broilers  are 
"marketed"  as  whole  birds.  Two  factors 
explain  this  difference.  First,  if  any  birds  in 
a  production  shift  are  to  be  shipped  whole, 
the  entire  shift  is  subject  to  the  whole  bird 
limit  Second,  some  birds  are  shipped  whole 
and  then  cut  up  in  a  second  establishment 
conducting  further  processing.  The  10 
percent  "marketed"  as  whole  birds  refers  to 
retail  and  food  service  destinations. 

The  13  establishments  operating  under  the 
8  percent  limit  had  an  average  absorbed 
water  level  of  5.81  percent  and  a  production 
based  weighted  average  of  5.68  percent 
Individual  establishment  averages  ranged 
from  4.72  to  7.32  percent  These  percentages 


represent  percentage  gain  relative  to  the 
carcass  weight  prior  to  the  final  carcass  wash. 
The  individual  plant  averages  were 
calculated  by  combining  all  available  water 
tests  from  all  shifts  and  all  washer/chiller 
systems.  Averaging  all  water  test  results  in 
this  manner  assumes  that  each  test  represents 
an  equal  amount  of  production.  Many  plants 
have  more  than  one  chiller  system  and 
multiple  shifts.  Production  may  not  be 
equally  distributed  across  all  shift-chiller 
combinations. 

The  19  establishments  operating  imder  the 
12  percent  limit  had  an  average  absorbed 
water  level  of  9.11  and  a  weighted  average  of 
9.02  percent  As  above,  these  percentages 
represent  percentage  gain  relative  to  the 
carcass  weight  prior  to  the  final  carcass  wash. 
While  18  of  these  establishments  had 
absorbed  water  levels  close  to  8  percent  cv 
above,  one  establishment  had  an  average 
water  level  of  5.37  based  on  sixty  10-bird 
tests  (600  birds]  conducted  from  )anuary 
through  April  1997.  The  establishment 
operates  two  systems,  one  averaged  5.61 
percent,  the  other  5.14.  All  the  daily  records 
were  checked  to  indicate  the  establishment 
was  producing  cut-up  poultry. 

In  addition  to  the  data  analyzed  above  (33 
establishments),  the  1997  data  included 
water  tests  from  three  young  chicken 
establishments  that  processed  both  whole 
birds  under  the  8  percent  limit  and  cut-up 
chickens  under  the  12  percent  limit  For 
these  3  plants,  there  were  at  least  20  tests  at 
each  level. 

The  results  are  shown  in  the  following 
table: 


Estabiistiment 

Spercent 
Mnrit 

12perc8nt 
Limit 

Difference 

C :...... 

_ ™ 

6.42 
5.26 
5.94 

7.67 
6.15 
7.30 

1.25 
0.89 
1.36 

An  analysis  of  variance  procedure  indicated 
that,  after  accoimting  for  variability  between 
plants,  there  is  a  statistically  significant 
diSecence  (confidence  greater  than  99%) 
between  the  percentages  of  water  gain  at  the 
two  regulatory  limits.  It  follows  that  these 
establishments  are  not  realfy  minimizing 
Tetained  water  when  operating  under  the  12 
percent  limit  because  they  have  lower 
retained  water  when  processing  whole  birds. 
The  difference  does  not,  however,  approach 
4  percent 

Because  there  are  12  different  water  limits 
for  diSennt  sizes  of  tuxkeys,  the  approach  to 
analyzing  existing  data  had  to  be  different 
It's  common  to  see  three  different  water 
limits  for  a  five-test  series  recorded  on  the 
Daily  Moisture  Records.  The  data  from  turkey 
establishments  was  sorted  using  the 
following  two  criteria: 

•  Minimum  of  ten  10-bird  tests  conducted 
under  limits  applicable  to  turkeys  packaged 
as  whole  birds. 

•  Establishment  identified. 

A  review  of  the  existing  data  identified  six 
establishments  that  were  operating  under  the 


limits  for  whole  carcass  packing  procediires. 
These  six  establishments  represented  12.7 
percent  of  federally  inspected  turkeys  in  FY 
1966.  An  estinaated  40  percent  of  all  turkeys 
are  marketed  as  whole  birds.  Because  of  the 
12  different  limits  im  whole  turkeys 
depending  on  weight,  this  analysis  did  not 
attempt  to  estimate  absorbed  water  for 
different  sizes  of  birds. 

The  six  turkey  plants  had  an  average 
absorbed  water  level  of  4.39  percent  and  a 
weighted  average  of  4.74  percent  Individual 
plant  averages  ranged  from  1.91  to  5.53 
percent.  This  analysis  did  not  attempt  to 
estimate  water  levels  for  cut-up  or  ice-packed 
turkeys. 

The  review  of  Daily  Moisture  Records 
identified  a  couple  of  potential  issues  that 
should  be  addressed  by  comments.  First, 
some  of  the  highest  water  results  occurred 
when  line  speeds  were  ruiming  too  slow  for 
the  established  water  control  procedures. 
Since  slowing  line  speeds  may  be  a  response 
to  higher  pathogen  levels  there  is  some 
indication  that  water  pick  up  and  pathogen 
levels  may  be  inversely  related  imder  some 


conditions.  In  one  case,  a  company  conceded 
that  it  could  not  pass  the  8  percent  whole 
bird  vrater  limits  at  certain  lower  speeds  and 
agreed  to  divert  birds  to  cut-up  operations 
when  the  line  speed  dropped  to  a  certain 
level  By  diverting  the  birds  to  cut-up,  the 
establishment  avoided  the  process  of 
conducting  a  50-bird  test  to  establish  the 
necessary  drain  time  to  meet  the  8  percent 
limit  Another  plant  noted  that  slower  speeds 
resulted  in  insufficient  numbers  of  birds  for 
proper  travel  through  their  chiller  system 
with  rocker  arms. 

As  a  second  issue,  the  data  indicate  that 
more  problems  arise  with  very  small  birds, 
i.e.,  broilen  in  the  2V^  to  3-pound  range. 
Individual  birds  would  show  water  pick-up 
in  the  20  to  24  percent  ranges.  FSIS  staff 
notes  that  eviscerating  equipment  sometimes 
causes  extra  large  openings  on  small 
carcasses  that  lead  to  pockets  of  water  under 
the  skin.  These  birds  are  informally  referred 
to  as  "water  bags."  The  water  test  is  rather 
meaningless  for  these  birds  if  they  are  headed 
to  cut-up  op>erations  because  the  water  in 
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these  pockets  drains  quickly  and  easily  at  the 
cut-up  operation. 

VI.  Retained  Water  in  Net  Weight 

The  proposed  rule  would  require  that 
product  labels  indicate  the  percentage  of  net 
weight  represented  by  retained  water.  All  the 
data  presented  in  the  previous  section  refers 
to  retained  water  as  a  percentage  gain  from 
the  carcass  weight  prior  to  the  final  carcass 
wash.  The  same  volume  of  retained  water 
expressed  as  a  percentage  of  net  weight  will 
be  somewhat  lower  because  net  weight 
includes  the  pre-wash  carcass  weight  plus 
any  absorbed  water. 

A  second  difference  occurs  because  FSIS 
water  tests  normally  occur  at  the  end  of  the 
drip  line.  The  exact  relationship  between  the 
volume  of  retained  water  as  recorded  by  FSIS 
tests  and  the  volume  of  retained  water  in 
finished  packaged  product  is  unknown. 
Retained  water  in  finished  packaged  product 
vrill  be  lower  for  several  reasons.  First,  an 
establishment's  handling  procedures  will 
lead  to  some  water  loss  before  the  product  is 
packaged  and  weighed.  Today,  only  10 
percent  of  broilers  are  "marketed"  as  whole 
birds.  Thus,  a  lot-of  broilers  produced  under 
whole  bird  limits  are  being  cut  up  in  the 
originating  establishment  or  in  a  subsequent 
establishment  before  being  packed  as 
finished  product  Second,  any  product  that 
exceeds  existing  limits  is  required  to  drain 
for  a  specific  time  as  determined  by  program 
personnel.  Third,  the  establishment  may 
implement  draining  procedures  to  meet  a 
customer's  purchase  specifications.  In  these 
cases,  the  retained  water  included  in  net 
weight  could  be  far  less  than  the  retained 
water  measured  by  FSIS  tests. 

It  is  also  difficult  to  compare  the  water  data 
for  whole  birds  with  the  data  on  cut-up 
poultry.  As  discussed  above,  available  data 
showed  whole  young  chickens  to  average 
5.68  percent  while  cut-up  young  chickens 
averaged  9.02  pwrcent  on  a  production-based 
weighted  average.  The  12  percent  limit  on 
cut-up  chickens  was  based  on  a  premise  that 
if  poultry  for  cut-up  averages  less  than  12 
percent  at  the  time  of  water  test,  it  would 
drain  to  less  than  8  percent  during  the 
remaining  handling  prior  to  final  packaging. 
This  does  not  mean  that  poultry  destined  for 
cut-up  will  drain  4  percent.  It  seems 
reasonable  to  assume,  however,  that  the  level 
of  9.02  percent  will  approach  the  whole  bird 
level  of  5.68  percent,  probably  ending  up 
somewhere  between  6.0  and  7.0  percent. 

Allowing  for  some  drain  in  the  whole  bird 
packaging  process  and  considering  the 
conversion  to  percentage  of  net  weight,  it 
seems  likely  that  the  average  retained  water 
for  chicken  as  a  percentage  of  net  weight  is 
probably  in  the  5.0  to  6.5  percent  range.  This 
estimate  is  consistent  with  findings 
published  in  a  study '  conducted  in  1979  by 
the  Economics,  Statistics,  and  Ck>operatives 
Service  (ESCS  (now  ERS)).  That  study,, 
hereafter  referred  to  as  the  1979  ERS  study, 
estimated  that  average  water  pickup  for  six 
processors  at  the  time  of  packaging  was  5  to 


'  Assessment  of  Proposed  Net  Weight  Labeling 
Regulations,  Staff  Report,  Prepared  by  tlie 
Economics,  Statistics,  and  Cooperatives  Service  for 
the  Food  Safety  and  Quality  Service,  USDA,  August 
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6  percent.  Because  some  product  imdergoes 
further  cut-up  and  packaging  in  other 
establishments,  the  average  water  level 
leaving  originating  establishments  is  not  the 
same  as  the  level  in  customer  packages. 

The  whole  bird  data  on  tiirkeys,  i.e.,  4.74 
percent  retained  water,  is  a  better  estimate  for 
packaged  turkey  since  40  p>ercent  are 
marketed  as  whole  birds.  One  would  expect 
some  additional  drainage  before  the  birds  are 
packaged.  The  average  retained  water  level 
for  turkey  as  a  percentage  of  net  weight  is 
probably  somewhere  in  the  range  of  4  to  4.5 
percent. 

Vn.  Economic  Analysis  of  Retained  Water  in 
Meat  and  Poultry 

This  chapter  examines  the  economic  issues 
associated  with  retained  water  in  poultry.  For 
analytical  purposes,  this  chapter  assumes 
that  the  average  retained  water  for  all  chicken 
is  5  percent  of  net  weight  and  the  average  for 
turkeys  is  4  percent  of  net  weight  The 
analysis  in  Sections  4  and  5  concluded  that 
the  averaged  retained  water  for  chicken  is 
probably  between  5.0  and  6.5  percent  and  the 
average  retained  water  for  turkey  is  probably 
between  4.0  and  4.5  percent 

In  FY  96,  there  were  7.67  billion  chickens 
slaughtered  under  Federal  inspection.  Based 
on  an  estimated  average  carcass  weight  of 
3.36  pounds,  the  total  weight  of  ready-to- 
cook  chicken  was  25.8  billion  pounds.  If  the 
average  retained  water  was  5  percent,  then 
one  can  view  the  total  as  24.5  billion  pounds 
of  chicken  and  1.3  billion  pounds  of  retained 
water.  Since  the  wholesale  price  of  whole 
broilers  was  $.6124  per  poimd,'  the  chicken 
had  an  estimated  whole  bird,  wholesale 
value  of  $15.8  billion. 

In  FY  96,  there  were  289.6  million  turkeys 
slaughtered  under  Federal  insptection.  Using 
an  average  carcass  weight  of  17.9  pounds,  the 
production  was  5.18  billion  (munds.  The 
average  FY  1996  wholesale  price  was  $.665 
per  pound  resulting  in  a  total  wholesale 
value  of  $3.4  billion.  Using  an  estimated 
average  retained  water  level  of  4  percent,  one 
could  view  the  production  as  4.97  billion 
pounds  of  turkey  and  0.21  billion  pounds  of 
retained  water. 

There  are  two  ways  of  looking  at  the 
current  situation.  One  is  the  perspective  that 
customers  are  paying  $15.0  billion  for  the 
chicken  and  $789.4  million  for  the  retained 
water  and  $3.3  billion  for  turkey  and  $136 
million  for  retained  water.  The  other  is  that 
the  water  has  no  efiiect  on  the  value  of  the 
poultry.  In  this  case,  the  value  of  the  chicken 
is  $15.8  billion  and  the  value  of  the  turkey 
is  $3.4  billion.  The  customer  is  simply  not 
being  informed  that  the  true  wholesale  price 
of  the  chicken  on  a  "zero  added  water"  basis 
is  $.6446  per  poimd  and  not  $.6124. 
Similarly,  the  customer  is  not  being  informed 
that  the  true  wholesale  value  of  turkey  is 
$.684  per  pound  and  not  $.665. 

While  the  1979  ERS  study  was  focused  on 
analyzing  alternative  net  weight  regulations, 
the  study  addressed  essentially  the  same 
issue  as  retained  water  when  it  considered 
drained  weight  labeling.  The  ERS  study  used 
an  "added  water  in  chicken"  example  to 


'  Livestock,  Diary  and  Poultry  Situation  and 
Outlook,  LDP-M-44,  ERS,  USDA,  August  15, 1997. 


illustrate  the  retail  price  effects  of  dry  tare 
veraus  drained  weight  labeling  of  packaged 
chicken.  The  example  was  a  package  of 
chicken  breasts  selling  for  $1.20  per  pwund 
with  a  labeled  weight  of  3  pounds  using  a  dry 
tare  system.  The  tare  is  the  weight  of  any 
container,  or  wrapper,  or  other  material  not 
included  in  the  stated  weight  of  a  package. 
This  package  would  cost  the  consumer  $3.60. 
If  this  package  imdergoes  a  water  loss  of  4 
percent,  and  assuming  the  net  weight  was 
exact  under  the  dry  tare  system,  the 
consumer  selecting  this  package  would  be 
receiving  2.88  pounds  of  drained  weight ' 
chicken  and  the  real  price  per  pound  of 
chicken  is  $1.25  ($3,604-2.88  poimds). 

Under  a  drained  weight  system,  assuming 
exact  measurements,  the  package  would 
show  a  net  weight  of  2.88  pounds  and  a  price 
per  ptound  of  $1.25.  The  cost  of  the  package 
would  remain  $3.60.  The  ERS  study  used  this 
example  to  illustrate  that  changing  net 
weight  methodology,  by  itself,  only  changes 
the  information  a  consumer  receives  but  not 
the  real  cost  of  the  product.  After  analyzing 
the  "water  in  chicken"  issue,  the  1979  ERS 
study  concluded: 

Whether  consiuners  pay  chicken  prices  for 
water  is  not  clear  simply  because  a  dry  tare 
labeling  weight  is  allowed.  If  $3.60  is  the 
competitive  cost  for  a  package  of  chicken 
breasts  of  that  quality,  then  die  consumer  is 
not  paying  $1.20/lb.  for  0.12  lb.  of  water  and 
juices.  The  consumer  is  simply  not  being 
informed  that  the  true  price  of  chicken  at  the 
retail  level  on  a  drained  weight  basis  is 
$1.25/lb.  not  $1.20.  Consumera  may  well  be 
paying  more  for  chicken  or  other  meat  and 
poultry  products  than  can  be  justified.  But  to 
verify  such  an  assertion  would  require  an 
extensive  study  of  the  industrial  organization 
of  the  industry  and  data  on  firm  costs, 
revenues,  and  profits.  Answering  that 
question  is  beyond  the  scope  of  this  study. 

The  economic  issue  raised  by  the  retained 
water  issue  is  whether  labels  reflecting  the 
price  of  poultry  on  a  "green  weight"  basis 
would  have  enough  of  an  effect  on  the 
demand  for  poultry  that  consumers  would 
purchase  less  poultry  and  more  product  that 
competes  with  poultry.  This  analysis,  like  the 
earlier  ERS  study,  has  not  attempted  to 
predict  the  shifts  in  supply  and  demand  that 
might  occur  if  product  labels  included  the 
"true"  price  of  poultry.  The  marketplace 
issues  are  more  complex  than  just  pounds 
and  cents.  Discussions  with  retail  industry 
personnel  indicate  that  they  believe  many 
consumers  object  to  free  liquid  in  packages 
and  that  "dry"  looking  packages  would  have 
a  positive  impact  on  demand.  They  also 
noted  that  labeling  of  water  is  not  necessarily 
a  detraction.  They  point  to  the  rapidly 
growing  market  for  Individually  Quick 
Frozen  (IQF)  Ice-Glazed  poultry.' This 
product  sometimes  includes  labeling 
indicating  the  addition  of  basting  solutions  to 
enhance  flavor  and  juiciness.  IQF  Ice-Glazed 
and  marinated  products  are  marketed  based 
on  convenience. 

Vm.  Options  Identified 

FSIS  identified  six  options  for  regulating 
retained  water  in  raw  meat  and  poultry 
products.  These  six  options  are: 
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•  No  limits  on  retained  water  as  long  as 
the  product  label  indicated  the  amount  of 
retained  water. 

•  A  standard  requiring  zero  retained  water 
for  all  raw,  single-ingredient  products. 

•  A  requirement  that  there  could  be  no 
retained  water  in  the  stated  weight  of  the 
product 

•  A  standard  that  would  set  limits  for 
retained  water  based  on  best  available 
technology  within  traditional  production 
practices.  This  option  would  also  require  that 
retained  water  be  identified  on  product 
labels. 

•  A  standard  that  would  set  limits  for 
retained  water  based  on  optimum  use  of 
existing  equipment.  This  option  would  also 
require  that  retained  water  be  identified  on 
product  labels. 

•  A  standard  that  would  require  an 
establishment  to  demonstrate  that  any 
retained  water  is  an  inevitable  consequence 
of  the  process  used  to  meet  applicable  food 
safiety  requirements.  This  option  would  also 
require  that  retained  water  be  identified  on 
product  labels. 

DC.  Analysis  of  Options 

This  section  provides  an  assessment  of  the 
six  regulatory  options  identified.  The  six 
options  fit  into  three  categories.  The  first 
category  is  represented  by  Option  1  and  can 
be  characterized  as  the  option  where  there 
would  be  no  limits  on  retained  water  for  any 
raw  product  as  long  as  the  label  indicated  the 
presence  of  that  water.  The  second  category 
covera  options  where  no  retained  water 
would  be  allowed.  This  analysis  discusses 
two  variations,  one  (Option  2)  where  no 
retained  water  would  be  allowed  in  the 
product  and  another  (Option  3)  where  no 
retained  water  could  be  included  in  the 
product  weight  Options  4,  5,  and  6  are  all 
similar  in  that  they  would  permit  limited 
water  retention  and  they  would  require  that 
any  retained  water  be  identified  on  product 
labels.  These  last  three  options  differ  in  the 
basis  for  establishing  the  limits  for  water 
retention.  The  three  options  consider  limits 
based  on  best  available  technology,  limits 
based  on  best  performance  with  existing 
equipment,  and  limits  based  on  the  retained 
water  necessary  to  meet  existing  food  safety 
requirements.  Setting  new  limits  based  on 
any  of  these  three  criteria  would  have  to  meet 
the  Court's  requirement  that  the  rulemaking 
record  explain  how  particular  water  retention 
levels  are  set 

All  six  options  provide  consumers  with 
improved  information  on  the  "true"  price  of 
poultry.  Improved  information  results  from 
either  labeling  the  level  of  retained  water, 
eliminating  all  retained  water,  or  a 
combination  of  labeling  and  limiting  the 
amount  of  retained  water.  Improved 
information  provides  a  consumer  benefit  in 
that  it  allows  consvuners  to  make  more 
informed  purchasing  decisions.  The  analysis 
that  follows  does  not  quantify  the  consumer 
benefits  of  each  option.  FSIS  recognizes  that 
removing  all  retained  water  informs 
consumers  of  the  "true"  price  of  poultry;  no 
fiirther  calculation  balancing  water  content 
and  label  price  would  be  necessary.  A 
combination  of  labeling  with  a  limit  on 
retained  water  may  have  greater  consimier 


benefits  than  labeling  alone  because  the 
labeled  product  price  would  provide 
improved  information  to  those  consumera 
that  would  not  use  the  retained  water 
information. 

Option  1 — Labeling  of  Percentage  Retained 
Water 

Under  this  option,  there  would  be  no  limit 
on  retained  water  as  long  as  the  amount,  i.e., 
percentage  of  product  weight,  was  indicated 
on  the  product  label.  The  same  requirement 
would  apply  to  both  meat  and  [>oultry 
products.  To  assure  prominent  notification, 
the  product  name  on  the  labeling  of  an 
affected  product  would  be  accompanied  by  a 

statement,  such  as  "may  contain  up  to 

percent  retained  water"  or  "contains 

percent  retained  water." 

After  identifying  this  option,  the 
department  concluded  that  this  regulatory 
option  would  not  be  consistent  with  the 
existing  adulteration  provisions  discussed 
earlier.  In  other  words,  unlimited  retained 
water  would  constitute  economic 
adulteration,  even  if  identified  through 
labeling.  While  this  conclusion  eliminates 
this  option,  this  analysis  uses  the  option  as 
a  vehicle  to  discuss  the  costs  and  benefits  of 
using  labels  to  inform  consxmiers  about 
retained  water. 

The  cost  analysis  presented  later  in  Section 
X  concludes  that  all  poultry  labels  could  be 
revised  at  a  cost  of  $18.4  million.  This  cost 
would  be  an  up-&t>nt.  nonrecurring  cost  The 
label  revision  costs  of  $18.4  million  are  an 
estimate  for  the  cost  of  revising  labels  for  raw 
poultry  shipped  from  federally  inspected 
p>oultry  establishments  that  both  slaughter 
and  further  process  raw  pwultry.  The  estimate 
of  $18.4  million  does  not  include  potential 
label  revision  costs  for  product  that  is 
produced  in  one  of  the  slaughter/processing 
establishments  and  then  further  processed  in 
a  second  inspected  establishment  that  does 
not  slaughter  poultry.  To  illustrate,  there  are 
inspected  establishments  that  purchase 
whole  birds  and  further  process  these 
carcasses  into  parts  of  carcasses  and  other 
establishments  that  purchase  parts  of 
carcasses  and  further  process  these  parts.  The 
inspected  establishments  purchasing  product 
that  has  "percentage  retained  water  labeling" 
would  have  to  label  their  fiuther  processed, 
single-ingredient,  raw  products  unless  they 
had  data  showing  that  the  further  processing 
they  conduct  removes  all  the  retained  water. 
Presumably,  the  percentage  of  retained  water 
would  decrease  during  further  processing. 
The  further  processing  establishments  would 
have  to  label  their  products  to  indicate  the 
presence  of  any  remaining  retained  water. 
FSIS  does  not  have  information  on  the 
number  of  establishments  or  labels  that  could 
potentially  be  affected. 

There  are  two  other  situations  where 
revised  labels  could  be  required.  While  most 
raw  poultry  sold  in  retail  stores  is  packaged 
and  labeled  in  federally  inspected 
establishments,  some  raw  product  is 
repackaged  and  labeled  at  the  retail  level. 
Retail  stores  would  have  to  label  their  single- 
ingredient,  raw  products  unless  they  had 
data  showing  that  the  processing  and 
repackaging  they  conduct  removes  all 
retained  water.  Thus,  there  would  be  some 


cost  for  labeling  retained  water  at  the  retail 
level.  Finally,  there  may  also  be  a  few  meat 
labels  that  need  to  be  revised  since  some 
byproducts  and  organ  meats  are  now  washed 
in  water  before  being  shipped. 

There  would  also  be  the  cost  of 
establishing  the  level  of  retained  water.  As 
discussed  earlier,  FSIS  now  employs  from  25 
to  50  staff  years  measuring  retained  water. 
Inspected  establishments  could  utilize  FSIS 
test  results  or  conduct  there  own  retained 
water  tests.  If  such  tests  are  conducted  by     ^ 
Quality  Ccmtrol  (QC)  technicians  making 
$35,000  annually,  the  cost  of  25  to  50  staff 
yean  represents  from  $875,000  to  $1.75 
million,  annually.  This  option  would  not 
require  any  reduction  in  the  current  levels  of 
retained  water.  Thus,  there  would  be  no  costs 
for  modifying  production  practices.  The  cost 
analysis  in  Section  X  addresses  the  cost  of 
establishing  a  minimum  which  is  a  different 
task  than  establishing  the  level. 

The  labeling  of  product  to  identify  retained 
water  benefits  consumers.  The  information 
provided  has  value  because  it  allows 
consumera  to  make  better  decisions.  In  the 
terminology  of  the  1979  ERS  study,  the 
labeling  of  retained  water  would  help 
consimiera  establish  the  "true"  price  of 
poultry. 

The  extent  of  the  labeling  benefit,  i.e.,  the 
value  of  labeling  information  to  consumera, 
is  affected  by  several  fectora.  These  include 
the  type  of  label  that  will  eventually  be 
required,  the  number  of  different  labels 
present  in  the  marketplace  and  the  variation 
in  retained  water  within  a  specific 
production  lot.  The  first  factor  affecting  the 
value  of  the  labeling  information  is  the  type 
of  label  statement  If  the  label  statement 

indicates  "up  to percent  retained 

water,"  the  consumer  cannot  use  the 
information  to  calculate  a  true  price  per 
pound  because  the  label  would  not  specify 
the  actual  amount  of  retained  water.  The  "up 

to percent"  type  of  label  would  provide 

consiuners  with  general  information 
indicating  that  some  level  of  added  water 
was  present  This  type  of  label  does  not 
provide  the  same  incentive  to  minimize 
added  water  as  a  label  indicating  a  specific 

percentage,  i.e.,  "contains percent  added 

water." 

The  second  factor  affecting  the  value  of 
labeling  is  the  number  of  different  labels 
present  in  the  marketplace.  If  different 
establishments  have  different  labels  for 
different  levels  of  retained  water,  consumera 
could  be  feced  with  a  multitude  of  different 
labels  making  price  comparisons  very 
difficult.  It  is  not  unusual  for  a  large 
supermarket  to  stock  raw  poultry  from  more 
than  10  different  federally  inspected 
establishments.  While  it  appeara  reasonable 
to  assume  that  a  company  or  an 
establishment  would  prefer  to  use  a  single 
retained  water  statement  for  all  raw  product 
labels,  it  is  possible  that  some  establishments 
would  develop  alternative  labels  for  each 
product,  each  indicating  a  different  level  of 
retained  water.  Added  water  content  could 
be  established  on  a  day-to-day  or  production- 
shift  basis. 

A  third  factor  affecting  the  value  of 
labeling  is  the  variation  in  retained  water 
within  a  specific  production  lot  Natural 
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variation  is  a  component  of  all  food  attribute 
labeling.  Variation  does  appear,  however,  to 
present  a  greater  than  usual  concern  with 
retained  water.  Based  on  the  10-bird  tests 
conducted  by  FSIS,  the  package-to-package 
variation  could  be  relatively  high  for  whole 
birds.  In  a  randomly  selected  10-bird  test  for 
whole  broilers  (average  "green  weight",  i.e., 
carcass  weight  prior  to  any  water  absorption, 
was  3.6  pounds),  the  average  retained  water 
was  6.57  percent.  The  range  was  from  less 
than  1.0  percent  (0.95)  to  14.6  percent.  Only 
five  birds  were  within  ±2.0  percent  of  the 
averaga  6.57  percent.  Two  individual  birds 
exceeded  the  8.0  percent  limit  In  a  second 
10-bird  test  of  3.2-pound  broilers  averaging 
6.92  percent  retained  water,  6  of  10  were 
within  ±2.0  percent.  Three  individual  birds 
exceeded  the  8.0  percent  limit.  This  data 
raises  an  issue  concerning  how  a  percentage 
labeling  option  would  be  implemented,  i.e., 
what  level  would  be  required  to  appear  on 
'product  labels?  Would  it  be  the  average  or 
would  it  be  a  level  that  included  90  or  95 
percent  of  the  individual  birds? 

The  amount  of  retained  water  appears  to 
vary  less  for  turkeys.  In  one  randomly 
selected  10-bird  test  of  smaller  turkeys 
(regulatory  limit  of  6.0  percent),  9  of  10  were 
within  ±1.0  percent  of  an  average  retained 
water  level  of  5.45  percent.  In  a  10-bird  test 
of  larger  birds  (regulatory  limit  5.3  percent), 
7  of  10  were  within  ±1.0  percent  One  bird 
exceeded  the  regulatory  limit. 

While  the  variation  rate  a&iBcts  the  value  of 
the  labeling  benefit,  it  does  not  eliminate  the 
benefit.  For  an  individual  purchase, 
purchasing  a  product  labeled  "2%  retained 
water"  does  not  guarantee  more  useable 
product  than  purchasing  a  product  labeled 
"A%  retained  water."  When  averaged  over 
several  purchases,  however,  the  product 
labeled  to  indicate  less  retained  water  should 
result  in  more  useable  product.  In  addition, 
a  large  portion  of  raw  poultry  is  now 
marketed  as  packages  of  thighs,  wings,  breast 
quarters,  leg  quarters,  and  boneless,  skinless 
breast  meat,  etc.  For  these  types  of  packages, 
the  bird-to-bird  variation  is  less  of  a  concern. 

Option  2— Zero  Retained  Water 

The  Agency  could  establish  a  standard  of 
zero  retained  water  for  all  raw,  single- 
ingredient  meat  and  poultry  products.  In 
theory,  given  sufficient  drip  time  or  drain 
time  or  drying  time,  all  raw,  single-ingredient 
products  can  be  returned  to  a  "green  weight." 
However,  available  data  suggests  that 
returning  immersion-chilled  poultry  to 
"green  weight"  may  not  be  feasible.  The  1979 
ERS  study  included  data  that  supports  the 
conclusion  that  water  retained  during 
washing  and  chilling  does  not  completely 
drain  firom  poultry  by  the  time  the  product 
reaches  the  consumer.  For  the  study.  ERS,  in 
conjunction  with  ten  local  weights  and 
measures  agencies,  measured  the  percent 
drain  in  297  retail  packages  of  chicken  from 
five  poultry  processors.  All  packages  were 
whole  cut-up  chicken  packeid  at 
establishments  using  immersion  chilling.  All 
brands  had  an  average  water  pickup  of  5  to 
6  percent  at  the  time  of  packaging.  For  the 
297  packages  the  average  drain  as  a 
percentage  of  labeled  net  weight  was  3.42 
percent.  Assuming  the  product  started  at  an 


average  of  5.5  percent,  the  product  was  still 
retaining  approximately  2.0  percent  absorbed 
water  when  sampled  at  retail.  The  study  did 
not  indicate  how  many  days  the  product  had 
been  in  distribution.  One  processor  was 
shipping  to  retail  stores  on  both  the  east  and 
west  coast.  Thus,  in  some  cases,  there  was 
considerable  transportation  time  involved. 

There  was  a  second  ^  study  that  showed 
that  the  water  loss  that  occurs  in  the  plant 
&om  the  time  the  poultry  is  placed  in  the 
package  to  the  time  it  leaves  the  plant  is 
substantially  less  than  total  retained  water. 
During  the  development  of  the  1989  Net 
Weight  Proposal  ^54  FR  9370,  March  6, 
1989),  FSIS,  in  cooperation  with  the  National 
Broiler  Council  and  the  National  Conference 
on  Weights  and  Measures,  conducted  a  study 
on  water  loss.  Data  collected  from  ten 
chicken  processora  showed  that  the  average 
water  loss  occiirring  in  the  plant  after 
packaging  was  1.8  percent.  The  study  did 
not,  however,  include  data  on  the  length  of 
time  the  product  stayed  in  the  plant  after 
initial  packing. 

FSIS  technical  personnel  believe  that  a 
zero  standard  would  require  the  poultry 
industry  to  abandon  immeraion  chilling 
because  attaining  zero-retained  water  wiiti 
immeraion  chilling  is  not  technically 
feasible.  Installing  air  chilling  or  air  chilling/ 
spray  systems  would  require  major 
reconstruction  costs  for  the  p>oultry  industry. 
There  is  also  a  potential  cost  associated  with 
possible  increases  in  pathogen  levels.  Studies 
have  shown  that  inuneraion  chilling  reduces 
overall  pathogen  levels  on  poultry.  If  this 
option  would  force  the  poidtry  industry  to 
abandon  immeraion  chilling  and  pathogen 
levels  increased,  then  there  could  be 
additional  social  costs  associated  with 
increases  in  foodbome  illness.  With  this 
option  there  would  be  no  need  to  revise 
product  labels. 

Under  this  option,  consumera  would 
benefit  by  being  fully  informed  as  to  the 
"true"  price  of  both  meat  and  poultry 
products.  No  balancing  of  water  content  and 
label  price  would  be  necessary.  However, 
because  the  benefits  of  better  informed 
consiunera  from  a  zero-retained  water 
standard  are  unlikely  to  surpass  the  costs, 
this  option  was  eliminated. 

Option  3 — "Green  Weight"  Labeling 

A  variation  on  the  concept  of  zero-retained 
water  is  the  option  where  there  could  be  no 
retained  water  in  the  stated  weight  of  the 
product.  Establishments  would  be  required  to 
establish  a  retained  water  level  for  each  "lot" 
or  shift.  Scales  would  then  have  to  be 
adjusted  to  account  for  retained  water.  The 
weight  indicated  on  product  labels  would  be 
an  estimate  of  the  "green  weight"  prior  to  the 
final  carcass  wash. 

The  only  direct  cost  is  the  cost  of 
establishing  the  amount  of  retained  water  in 
order  to  adjust  scales.  There  would  be  no 
need  to  revise  product  labels  or  modify 
chilling  practices.  The  major  impact  would 
be  a  reduction  in  the  labeled  volume  of 
poultry  production  by  an  estimated  1.5 


billion  pounds.  To  maintain  the  current  level 
of  sales  in  dollara,  the  poultry  industry 
would  have  to  raise  the  wholesale  price  per 
pound  by  an  average  of  5.1  percent.  Retail 
prices  would  also  increase.  Consimiera 
would,  most  likely,  perceive  an  increase  in 
poultry  prices.  As  the  1979  ERS  study  noted, 
however,  changing  net  weight  methodology, 
by  itself,  only  changes  that  information  a 
consimier  receives  but  not  the  real  cost  of  the 
product  Consumera  would,  however,  be 
fully  informed  as  to  the  "true"  price  of 
poultry. 

A  disadvantage  of  this  option  would  be 
that  the  labeled  weight  would  only  be  an 
estimate  of  the  "green  weight."  The  package- 
to-package  variation  would  now  be  an  issue 
for  the  accuracy  of  the  net  weight  statement 
rather  than  the  accuracy  of  a  qualifying 
statement  There  could  also  be  considerable 
differences  between  labeled  weight  and 
packaged  weight.  This  option  would  require 
the  Agency  to  revise  the  overall  system  for 
regulating  net  weight  accuracy. 

If  this  opticHi  were  selected,  FSIS  would 
have  to  reopen  the  net  weight  regulations.  In 
1990,  after  four  proposals  and  almost  two 
decades,  FSIS  published  final  rules  for  net 
weight  labeling  of  meat  and  poultry  products 
(55  FR  49826.  November  30, 1990).  In  the 
final  net  weight  rule,  FSIS  established  a 
regulatory  framework  that  for  all  compliance 
testing  in  federally  inspected  establishments, 
the  net  weight  of  raw  chicken  would  be 
established  using  a  dry  tare  system.  In  a  dry 
tare  system,  both  free  liquid  and  liquid 
absorbed  by  packaging  material  would  be 
included  in  the  net  weight  of  the  product.  At 
the  same  time,  the  rule  recognized  that  a  few 
State  and  local  weights  and  measures 
authorities  still  prefer  to  conduct  wet-tare 
compliance  testing.  Under  a  wet-tare  system, 
the  free  liquid  and  liquid  absorbed  by 
packaging  material  are  not  counted  in 
measuring  the  product  weight  The  final  rule 
established  a  3  percent  "gray  area"  where  if 
fresh  poultry  minus  any  liquids  (free  liquid 
plus  liquid  absorbed  by  any  packaging 
material]  is  within  3  percent  of  the  labeled 
weight,  further  information  is  sought  before 
any  determination  is  made.  The  3  percent 
"gray  area"  applies  only  in  localities  using 
wet-tare  testing.  The  task  force  that 
recommended  the  3  percent  gray  area  for  raw 
p>oultry  noted*  that  the  reconmiended  level 
would  require  over  pack  by  manufacturere 
supplying  wet-tare  localities  to  compensate 
for  water  lost. 

Enforcement  of  net  weight  requirements  is 
an  area  where  Federal,  State,  and  local 
authorities  share  responsibilify  and  must 
cooperate.  The  enforcement  procedures,  as 
adopted  by  the  National  Conference  on 
Weights  and  Measures,  are  published  in 
NIST  Handbook  133,  Third  Edition, 
Supplement,  "Checking  the  Net  Contents  of 
Packaged  Goods."  FSIS'  net  weight 
regulations  incorporate  Handbook  133  by 
reference.  The  National  Institute  of  Standards 
and  Technology  (NIST)  has  a  statutory 
responsibilify  for  "cooperation  with  the 


'U.S.  Department  of  Commerce,  National 
Institute  of  Standards  and  Technology  (NIST), 
Report  of  the  73rd  National  Conference  on  Weights 
and  Measures,  NIST  Special  Publication  750, 1988. 


*  U.S.  Department  of  Commerce,  National 
Institute  of  Standards  and  Technology  (NIST), 
Report  of  the  73rd  National  Conference  on  Weights 
and  Measures,  NIST  Special  Publication  750, 1988. 
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States  in  securing  unifonnify  of  weights  and 
measures  laws  and  methods  of  inspiection." 
At  the  same  time,  the  FMIA  and  PPIA  do  not 
allow  State  and  local  jurisdictions  to  impose 
any  standards  that  differ  from  those 
published  by  FSIS.  In  publishing  the  final  net 
weight  regulations  in  1990,  FSIS  stated  that 
the  "rule  is  designed  to  enhance  the  abilify 
of  Federal,  State,  and  local  agencies  to 
enhance  the  industry-wide  use  of  strict  net 
weight  standards  at  the  packing,  warehouse 
and  retail  level."  Although  this  option  would 
enable  FSIS  to  address  economic 
adulteration,  it  was  eliminated  because  (1) 
the  benefits  in  the  form  of  consumer 
information  do  not  appear  to  outweigh  the 
costs  of  adjusting  scales  and  labels  to  show 
green  wei^t,  and  (2)  because  of  the  need  to 
maintain  unifonnify  in  weights  and  measures 
laws  and  methods  of  inspection. 

Option  4 — Retained  Water  Limits  Based  on 
Best  Available  Technology  Within 
Traditional  Production  Practices 

Under  this  option,  FSIS  would  require  all 
establishments  to  meet  water  limits  based  on 
the  lowest  levels  that  are  currently  being 
achieved  by  those  establishments  using  the 
best  available  water-immersion  chilling 
technology.  The  limit  for  retained  water  in 
carcass  beef,  pork,  lamb,  and  goat  would 
remain  at  zero.  There  might  be  some  costs 
associated  with  establishing  limits  for  the 
byproducts  and  organ  meats  that  are  now 
processed  separately  from  carcasses. 

.  FSIS  recognizes  that,  fw  the  poultry 
industry,  the  concept  of  a  "minimum" 
cannot  be  separated  from  some  definition  of 
standard  manufiscturing  practices  that  would 
include  a  reasonable  drip  or  drain  time  and 
some  reasonable  minimiim  temperature  for 
chiller  water.  Longer  drip  lines  and  lower 
chiller  water  temperatures  are  both  fectora 
that  would  increase  the  cost  of  chilling 
poultry. 

'■'  Under  this  option,  it  is  envisioned  that  the 
new  limits  would  be  established  based  aa 
data  from  the  establishments  using  the  best 
technology.  Th^  would  be  costs  for 
collecting  and  analyzing  the  data  and  costs 
frtsm  modifying  processes  to  reduce  water 
retention.  This  option  could  impose 
considerable  costs  on  those  establishments 
that  do  not  currently  have  the  best  available 
technology. 

The  maximum  allowed  water  level  could 
^^-^ctually  be  a  series  of  levels  for  different 
types  and  wei^ts  of  meat  and  poultry 
products.  Under  this  option,  products  could 
not  contain  more  than  the  established  limits 
and  all  products  containing  retained  water 
would  have  to  be  labeled  indicating  the 
-presence  of  retained  water.  The  costs  of 
labeling  the  percentage  retained  water  would 
be  similar  to  those  described  under  Option  1. 
The  fectars  affecting  the  value  of  labeling 
information  would  still  exist,  but  there 
should  be  fewer  different  labels  because  the 
range  of  permissible  retained  water  levels 
would  be  reduced. 

Operating  the  best  technology  so  as  to 
minimize  retained  water  may  not  be 
consistent  with  minimizing  pathogens.  Thus, 
there  is  a  potential  cost  associated  with 
increased  pathogen  levels  and  increased 
foodbome  illness. 


This  optfon  would  enable  FSIS  to 
effectively  address  economic  adulteration 
and  would  provide  consumera  information. 
However,  because  the  costs  to  industry  to 
acquire  the  best  available  technology  would 
be  large  and  would  outweigh  consumer 
benefits,  this  option  was  eliminated. 
Fiirthermore,  the  option  has  the  effect  of  a 
design  standard. 

Option  5 — Water  Limits  Based  on  Existing 
Equipment 

This  option  would  require  all 
establishments  to  operate  their  existing 
equipment  so  as  to  minimize  retained  water. 
As  discussed  in  the  previous  option, 
minimums  would  have  to  be  based  on  some 
reasonable  limits  for  operating  parameters. 
The  retained  water  requirement  for  carcass 
meat  would  remain  at  zero  since  meat 
establishments  are  already  operating  at  zero. 

As  with  the  previous  option,  new  retained 
water  limits  are  required  for  this  option.  Data 
would  have  to  be  collected  and  analyzed  to 
establish  minimum  water  levels  for  different 
types  of  equipment  There  would  be  costs  for 
collecting  and  analyzing  this  data,  most 
likely  greater  than  for  the  previous  option. 
However,  no  establishment  would  have  to 
replace  equipment,  as  all  minimums  would 
be  based  on  existing  equipment  This  option 
would  presumably  lead  to  a  larger  number  of 
retained  water  requirements.  FSIS  technical 
staffs  behave  retained  water  is  related  to 
variables  such  as  type  of  chiller,  water 
temperature,  time  in  chiller  and  type  and 
level  of  agitation. 

Retained  water  would  have  to  be  identified 
on  product  labels.  The  costs  of  labeling 
retained  water  would  be  similar  to  those 
under  Options  1  and  4.  The  fecton  affecting 
the  value  of  labeling  would  still  exist  Having 
different  minimums  for  different  equipment 
would  probably  lead  to  a  greater  number  of 
labeling  variations. 

Minimizing  retained  water  may  not  be 
consistent  with  processes  that  minimize 
pathogens.  Thus,  there  is  a  potential  cost 
associated  with  increased  pathogen  levels 
and  increased  foodbome  illness. 

Option  5  is  superi(»  to  Option  4  in  that  no 
establishment  would  have  to  replace  existing 
equipment  or  processes.  This  fector 
outweighs  the  potentially  higher  cost  of 
establishing  limits  and  the  potential  decrease 
in  the  value  of  labeling  information  due  to  a 
greater  number  of  labeling  variations.  Option 
5  is  deemed  inferior  to  the  preferred  option 
which  follows  because  it  does  not  provide 
flexibilify  to  the  meat  industry  and  does  not 
integrate  food  safefy  requirements.  Options  4 
and  5  may  lead  to  increased  pathogen  levels 
and  increased  costs  of  foodbome  illness. 

Option  6 — Retained  Water  Limits  Established 
by  Processes  Necessary  To  Meet  Food  Safety 
Requirements 

Under  this  option,  all  establishments 
would  be  expected  to  meet  a  zero-retained 
water  standard  (Le.,  Option  2)  unless  data 
demonstrate  that  another  level  is  necessary  to 
meet  existing  food  safefy  standards  using 
existing  washing,  chilling,  and  draining 
systems  (i.e.,  by  introducing  food  safefy 
objectives  to  Options  4  and  5).  FSIS 
envisions  that  such  data  could  be  established 


on  an  industry-wide  basis,  for  a  specific 
industry  sector  using  similar  processes,  or  on 
an  establishment-by-establishment  basis.  The 
data  could  be  collected  and  analyzed  by 
individiul  establishments  or  by  trade 
associations  or  other  groups. 

There  would  be  costs  for  collecting  and 
analyzing  data.  For  the  previous  option,  the 
data  would  be  collected  to  establish  a 
minimum.  For  this  option,  the  data  would  be 
collected  to  establish  a  minimum  while  still 
meeting  the  existing  chilling  requirements. 
Thus,  the  poultry  industry  costs  for 
establishing  the  limits  should  be  essentially 
the  same  as  the  costs  for  the  previous  option. 
The  meat  industry  would  establish  limits  for 
retained  water  only  if  they  viewed  it  as  a  new 
lower  cost  option  for  meeting  p>athogen 
reduction  performance  standards.  Any 
retained  water  would  have  to  be  identified  on 
product  labels.  The  limits  on  retained  water 
would,  most  likely,  be  a  series  of  levels  for 
different  types  and  weights  of  meat  and 
poultry  products.  The  costs  of  labeling 
retained  water  would  be  similar  to  those 
under  Options  1, 4  and  5.  The  value  or 
usefulness  of  the  labeling  will  deftend  on  the 
number  of  different  limits  and  whether  those 
limits  are  est^Usbed  on  an  industry-wide 
basis  or  on  an  establishment-by- 
establishment  basis. 

The  actual  retained  water  limits  for  this 
option  would  be  besed  on  the  inevitable 
consequence  of  meeting  food  safefy 
requirements  with  existing  processes.  The 
necessify  of  meeting  food  safefy  requirements 
would  lead  to  equal  or  higher  retained  water 
levels  than  those  based  on  best  available 
technology  (Option  4)  or  best  use  of  existing 
equipment  (Option  5).  Since  the  costs  of 
modifying  production  processes  decrease  as 
the  level  of  allowed  retained  water  increases, 
costs  are  the  same  or  lower  for  this  option 
than  those  for  Options  4  and  5.  The  costs  for 
establishing  the  retained  water  limits  should 
be  similar  to  those  for  Options  4  and  5.  The 
labeling  costs  are  essentially  the  same.  For 
this  option,  there  are  no  potential  costs 
associated  with  increases  in  p>athogen  levels 
and  foodbome  illness.  Thus,  since  the 
labeling  benefits  are  essentially  the  same,  this 
option  is  expected  to  have  the  greatest  net 
benefits  of  the  three  options  that  permit 
limited  retnned  vrater.  This  option  was 
selected  as  the  proposed  rule. 

X.  Coat  of  Proposed  Role 

The  purpose  of  this  section  is  to  estimate 
the  costs  o(  proposed  rule.  The  proposed  rule 
would  create  three  types  of  costs:  (1)  the 
costs  for  establishing  water  levels  necessary 
to  meet  food  safefy  reqoiranents,  (2)  the 
costs  associated  with  reducing  retained  water 
to  such  levels,  and  (3)  the  costs  of  revising 
product  labels  to  indicate  the  presence  of 
retained  water.  Most  of  the  potential  cost 
impact  fells  on  the  poultry  establishments 
using  water-immersion  chiller  systems.  There 
are  approximately  300  federally  inspected 
and  an  estimated  65  State-inspected  poultry 
slaughtn-  estabUshments.  Thme  will  also  be 
soma  impact  on  livestock  slaughter 
establishments  and  on  retail  stores  that  re- 
pack and  re-label  raw,  single  ingredient  meat 
and  poultry  products. 
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Cost  of  Establishing  Water  Limits 

The  proposed  rule  would  prohibit  retained 
water  in  raw  meat  and  poultiy  products 
unless  the  water  is  an  inevitable  consequence 
of  the  process  or  processes  used  to  meet 
applicable  food  safety  requirements.  To 
establish  a  non-zero  retained  water  limit,  an 
inspected  establishment  or  trade  association 
or  other  group  would  have  to  generate 
supporting  data.  The  proposal  would  allow 
such  data  generating  studies  to  be  conducted 
for  an  individual  establishment  or  for  an 
-  industry  sector  using  the  same  or  similar 
processing  techniques  and  equipment. 

This  requirement  would  not  appear  to  have 
a  significant  impact  on  the  meat  industry 
because  the  meat  industry  is  already 
achieving  zero  retained  water.  This  prop>osal 
would,  however,  provide  an  alternative  for 
establishments  that  are  having  or  will  have 
trouble  meeting  the  Salmonella  performance 
standards.  These  establishments  could  utilize 
a  full  range  of  approved  antimicrobial  rinses 
or  hot  water  rinses  without  having  to  worry 
about  achieving  zero  retained  water.  If 
establishments  can  demonstrate  that  they 
need  a  non-zero  limit  to  meet  the  Salmonella 
standards,  they  can  utilize  the  flexibility 
provided  by  this  rule  and  establish  a  new 
retained  water  limit  as  long  as  they  indicate 
the  presence  of  retained  water  on  product 
labels. 

It  is  assumed  that  500  meat  establishments 
(10%  of  the  5,000  affected  meat 
establishments)  would  conclude  that  they 
cannot  meet  the  new  pathogen  reduction 
standards  without  using  a  process  that  results 
in  some  level  of  retained  water.  The  10% 
estimate  is  from  the  Final  RIA  published 
with  the  final  PR/HACCP  rule  (see  Federal 
Register  Vol.  61.  No.  144.  July  25, 1966, 
pages  38976-38977).  In  that  analysis,  FSIS 
referred  to  historical  data  showing  control 
problems  in  from  5  to  10  percent  of  inspected 
establishments.  The  estimated  500 
establishments  having  difficulty  meeting 
pathogen  reduction  standards  would  be 
required  to  conduct  water  tests  to  establish 
unavoidable  levels  and  possibly  some 
additional  Salmonella  tests.  The  analysis 
assumes  200  hours  per  establishment  for 
water  tests  and  100  hours  to  collect  a  sample 
set  for  Salmonella.  The  total  cost  would  be 
150,000  hours  or  $3.75  million  for  labor  and 
another  51.2  million  for  35,000  sample 
analyses.  These  estimates  are  based  on  cost 
factors  from  the  FRIA  for  the  PR/HACCP  rule, 
i.e.,  $25  an  hour  for  a  quality  control  manager 
and  $34  for  a  laboratory  analysis  for 
Salmonella.  The  average  sample  set  for  meat 
is  approximately  70  samples  considering  82 
for  steer  or  heifer  carcasses  and  55  for  swine 
carcasses.  The  total  cost  for  the  meat 
establishments  would  be  an  estimated  $5 
million.  The  costs  for  Salmonella  testing  and 
the  costs  of  using  alternative  processes  such 
as  carcass  washing  systems  have  already 
been  addressed  in  the  FRIA  for  the  PR/ 
HACX3P  rule  in  the  discussion  of  compliance 
costs  for  meeting  the  Salmonella  standards 
(Federal  Register  reference  noted  above).  The 
cost  of  establishing  water  limits  (100,000 
hours  or  $2.5  million)  would  be  additional 
costs.  In  return,  this  rule  provides  an 
alternative  that  doesn't  currently  exist. 

FSIS  does  not  consider  air  chilling  an 
economically  feasible  alternative  for  chilling 


poultry.  Thus,  it  seems  reasonable  to  assume 
that  the  poultry  industry  would  conclude 
that  immersion  chilling  is  necessary  to  meet 
the  existing  chilling  requirements  for  poultry, 
e.g.,  9  CFR  381.66(b)(2)  requires  that  poultry 
carcasses  under  4  pounds  shall  be  chilled  to 
40°  F.  within  4  hours  following  evisceration. 
It  follows  that  the  retained  water  necessary 
to  meet  food  safety  requirements  is  the 
minimum  level  that  can  be  reached  with 
existing  equipment  and  still  be  in 
compliance  with  chilling  requirements. 
There  is  also  the  possibility  that  the  retained 
water  necessary  to  meet  the  pathogen 
reduction  performance  standards  for 
Salmonella  would  be  higher  than  the  level 
necessary  to  meet  chilling  requirements.  The 
following  discussion,  however,  assumes  that 
the  unavoidable  retained  water  levels  are 
driven  by  the  chilling  requirements. 

The  Agency  believes  that  the  industry 
already  has  considerable  information 
concerning  the  chiller  variable  settings  that 
minimize  water  retention.  The  variables  of 
concern  are  chiller  water  temperature,  water 
intake,  total  time  in  chiller  and  level  of 
agitation.  FSIS,  therefore,  believes  the 
poultry  industry  can  establish  water  limits 
for  various  chiller  systems  with  minimal 
costs.  Under  current  regulations  (9  CFR 
381.66(d)),  establishments  must  conduct  a 
50-bird  test  to  demonstrate  that  any  change 
in  chilling  procedures  does  not  aHect 
compliance  with  existing  requirements.  This 
analysis  assumes  that  poultry  establishments 
could  establish  minimum  retained  water 
levels  by  conducting  four  10-bird  tests  at  ten 
different  chiller  settings  for  each  product 
category.  It  is  assumed  that  the  average 
establishments  would  have  two  product 
categories,  e.g.,  light  hens  versus  heavy  toms. 
Each  test  would  take  an  estimated  2.5  hours 
to  select  birds,  tag  and  weigh  birds,  and 
reweigh  birds  after  chilling.  (The  FSIS  10- 
bird  test  takes  from  40  to  60  minutes.)  Time 
required  between  tests  would  not  be 
considered  a  cost.  Thus,  testing  would  cost 
each  plant  200  hours  or  $5,000  using  a 
quality  control  manager  making  $25  per 
hour.  The  cost  to  300  inspected 
establishments  would  be  60,000  hours  or 
$1.5  million.  Some  smaller  federally 
inspected  establishments  and  presumably 
more  State  inspected  establishments  do  not 
use  immersion  chilling.  They  chill  using  ice 
and  slush  on  processing  tables/counters  and 
have  retained  water  levels  below  2  percent. 
In  the  data  collected  fit>m  the  field,  two 
chicken  establishments  with  annual 
production  under  200,000  birds  had  retained 
water  levels  of  1.58%  and  1.7%.  It  is 
assumed  these  smaller  establishments  are  at 
a  minimum  level  and  would  incur  no 
additional  cost  to  establish  a  tninimnm 
These  establishments  do  not  appear  to  have 
any  variables  that  could  be  stucUed  during  a 
water  test. 

The  proposal  doesn't  provide  specific 
guidance  on  options  available  for  poultry 
processors  that  are  already  operating  far 
below  the  existing  standards  for  Salmonella. 
As  an  illustrative  example,  consider  what 
options  are  available  for  a  broiler  slaughter 
establishment  that  has  an  unavoidable 
retained  water  level  of  5  percent  (due  to 
inamersion  chilling  for  time/temperature)  and 


is  consistently  achieving  Salmonella  f>ositive 
levels  of  around  10  percent,  well  below  the 
existing  standard  of  20  percent.  Should  this 
establishment  be  able  to  operate  at  a  higher 
retained  water  level  if  data  showed  that  the 
establishment  could  then  achieve  an  even 
lower  level  of  Salmonella"!  Should  the 
Agency's  food  safety  objectives  lead  to  a 
solution  where  any  level  of  water  would  be 
allowed  if  data  demonstrated  a  reduction  in 
pathogens?  While  the  current  proposal  does 
not  allow  such  flexibility,  the  Agency  is 
requesting  comment  on  this  aspect  of  the 
proposal.  Under  the  current  proposal,  if  FSIS 
lowers  the  pathogen  reduction  standards  as 
stated  in  the  preamble  to  the  PR/HACCP  rule, 
inspected  establishments  would  have  the 
option  of  increasing  retained  water  if 
appropriate  tests  showed  that  such  increases 
were  unavoidable  in  meeting  revised  food 
safety  standards. 

Costs  of  Reducing  Retained  Water 

If  establishments  are  able  to  demonstrate 
that  current  levels  of  retained  water  are 
necessary  to  meet  food  safety  standards, 
establisbunents  would  not  incur  costs  for 
reducing  retained  water.  However,  to  the 
extent  that  establishments  caimot 
demonstrate  that  current  retained  water 
levels  are  necessary  for  meeting  applicable 
food  safety  standards,  significant  costs  could 
be  incurred  as  establishments  modify 
processes  to  minimize  retained  water  levels. 
Reducing  retained  water  could  entail  a  wide 
range  of  processing  modifications,  depending 
on  the  type  of  chilling  equipment  currently 
used  and  amount  of  retained  water  that 
would  have  to  be  removed. 

The  Economic  Research  Service  (ERS) 
conducted  some  preliminary  analyses  to 
begin  to  establish  estimates  of  what  it  might 
cost  to  significantly  reduce  the  amount  of 
retained  water  in  raw  poultry.  There  are  three 
ways  to  reduce  retained  water.  The  first 
involves  holding  poultry  in  refrigerated 
rooms  until  excess  water  has  drained  off  the 
birds.  The  second  involves  making 
adjustments  in  the  chilling  pex»ss  to  reduce 
water  absorption.  The  third  involves  a 
change  in  the  chilling  system,  i.e.,  a  move  to 
air  chilling  or  air  chilling  in  combination 
with  a  water  spray.  As  noted  elsewhere  in 
this  PRIA,  FSIS  does  not  consider 
requirements  that  would  mandate  air  chilling 
to  be  economically  feasible.  The  existing 
regulations  for  air  chilling  (9  CFR  381.66(e)) 
require  the  internal  temperature  of  the 
carcass  to  be  reduced  to  40  "F  or  less  within 
16  hours.  There  are  limited  data  on  costs  of 
air  chilling.  Both  reconstruction  costs  and 
operating  costs  would  be  high.  The  1979  ERS 
study  included  an  estimate  from  an  industry 
source  that  air  chilling  uses  more  energy  and 
costs  about  4  cents  per  pound  more  than 
immersion  chilling.  The  ERS  study  noted 
that  there  was  only  one  major  U.S.  poultry 
processor  using  air  chilling  in  1979.  A  draft 
Impact  Analysis  Statement  conducted  for  the 
1978  proposal  to  reduce  water  use 
requirements  for  chilling  stated  that  retail 
prices  for  air  chilled  birds  were  ruiming 
approximately  20  percent  higher  than  water 
chilled  birds.  That  analysis  attributed  the 
higher  retail  prices  to  the  higher  capital  cost 
and  higher  operating  expenses. 
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The  simplest  way  of  viewring  the  cost  of 
reducing  retained  water  is  to  consider  the 
incremental  operating  costs  under  the 
conditions,  e.g.,  chiller  temperature,  that 
established  the  minimimi  unavoidable  water. 
Such  conditions  could  also  involve 
optimizing  water  temperature  and  flow 
through  the  chillers,  reducing  the  amount  of 
agitation  of  the  chilling  medium,  and 
reducing  the  "dwell  time"  of  poultry  in  the 
chillers.  If,  as  some  believe,  lower  water 
temperature  reduces  water  absorption,  the 
response  to  tighter  retained  water 
requirements  will  be  the  installation  of  new 
or  heavier  compressors  to  lower  the 
temperature  in  the  chiller  units.  An  installed 
additional  compressor  would  cost  an 
estimated  $150,000  per  establishment,  or  an 
estimated  $45  million  for  all  300  federally 
inspected  establishments. 

FSIS  does  not  have  a  method  for  estimating 
a  cost  for  operating  at  conditions  that 
establish  a  non-zero  level  of  retained  water 
necessary  to  meet  food  safefy  requirements. 
As  an  alternative,  this  PRIA  estimates  the 
cost  of  removing  a  substantial  portion  of  the 
existing  water  using  an  extended  draining  or 
dripping  process.  One  can  view  the  estimated 
draining  costs  as  an  upper  bound  on  the  cost 
of  removing  vrater.  An  establishment  would 
only  use  divining  under  conditions  where 
the  cost  of  draining  was  less  than  the 
incremental  operating  costs. 

To  extend  draining  or  dripping  time,  many 
establishments  would  have  to  add 
refrigerated  facilities,  purchase  vats  for 
storing  birds  being  drained,  hire  additional 
personnel,  and  purchase  additional  stock 
handling  equipment  There  would  be 
inventory  costs  due  to  holding  birds  off  the 
market  for  a  longer  time  before  shipment. 
Holding  birds  at  inspected  establishments 
would  also  reduce  the  corresponding  retail 
shelf  life. 

The  ERS  staff  developed  some  cost 
estimates  for  holding  poultry  based  on  the 
fbllovring  industry  input: 

•  One  common  method  of  draining  uses 
stainless  steel  vats  at  a  cost  of  $1,000  each. 

•  Vats  hold  approximately  500  chickens  or 
lOOturiceys. 

•  Cooler  space  costs  $125  per  square  foot. 

•  Vats  can  be  stacked  two  high. 

•  Stacked  vats  vnth  aisles  require  12 
square  feet  of  space  per  vat. 

•  f  orklifts  to  move  vats  cost  $24,000  each. 
With  the  above  factors  in  mind,  one  can 
address  the  questions  of:  "What  are  the  fixed 
costs  of  draining  a  substantial  amount  of 
absorbed  water  from  poultry?" 

The  Daily  Moisture  Records  sometime 
include  a  record  of  the  additional  drain  time 
required.  The  time  varies  considerably 
probably  depending  on  the  initial  water 
level,  die  drain  configuration,  and  the 
location  of  the  excess  water,  i.e.,  under  skin 
versus  between  muscle  tissue  or  within 
muscle  tissue.  The  available  data,  for  cases 
where  young  chickens  were  more  than  1 
percent  over  the  limit,  indicates  that  it  can 
take  from  V^  to  3^/2  hours  to  drain  one 
percent.  In  two  cases  where  broilers 
exceeded  the  12  percent  regulatory  limit  by 
more  than  4  percent,  the  required  drain  time 
was  approximately  12  hours.  Program 
personnel  estimate  that  the  drain  time  per 


percent  increases  as  the  birds  approach 
"green  weight,"  i.e.,  it  takes  longer  to  drain 
from  8  to  4  percent  than  it  does  from  12  to 
8  percent.  Thus,  it  seems  reasonable  to 
conclude  that  a  12-hour  drain  would  be  the 
minimum  time  required  to  remove  most  of 
the  retained  water  from  chickens. 

Most  of  the  drain  times  for  turkeys  ranged 
from  '/» to  1  hour  on  an  "hour  per  percentage 
reduction"  basis.  However,  two  cases  showed 
drain  times  in  the  10  to  11  hours  per 
percentage  reduction  range.  All  of  the  turkey 
violations  noted  were  less  than  1  percent 
above  the  existing  limit  whereas  some  of  the 
chickens  started  at  water  levels  4  to  5 
percentage  points  above  existing  limits. 

The  existing  data  from  water  control  efforts 
indicates  that  it  could  take  at  least  12  hours 
to  remove  a  substantial  portion  of  the 
retained  water  in  chickens.  The  12-hour 
estimate  is  based  on  starting  at  a  relatively 
high  percentage  and  lowering  the  level  by  4 
to  5  percentage  points.  Thus,  a  12-hour  drain 
would  reduce  the  existing  level  from  5  to  6.5 
percent  by  an  amount  less  than  4  to  5 
percentage  points.  To  drain  chickens  for  12 
hours  is  somewhat  equivalent  to  saying  the 
industry  would  need  to  add  the  extra 
capacity  to  drain  half  a  day's  production, 
since  most  chicken  is  processed  in 
establishments  fuiming  two  shifts. 

Since  average  chicken  production  is  29.5 
million  birds  per  day  (assuming  a  260-day 
work  year),  half  a  day's  production  is  14.75 
million  birds.  Using  the  above  factors,  this 
would  require  29,510  vats  at  $29.5  million; 
354,120  square  feet  of  cooler  space  at  $44.3 
million;  and  $4.8  million  of  forklifts 
Bssimiing  the  largest  200  chicken 
establishments  would  each  require  an 
additional  forklift.  In  this  12-hour  case,  the 
total  fixed  costs  would  be  $78.6  million. 

Similarly,  half  a  day's  production  for 
turkeys  is  557,000  birds  requiring  5,570  vats 
at  a  cost  of  $5.57  million  and  cooler  space 
at  a  cost  of  $8.36  million.  Assuming  that  the 
largest  70  turkey  establishments  would 
require  an  additional  forklift  at  a  total  cost  of 
$1.68  million,  the  total  fixed  costs  for 
draining  all  turkeys  for  12  hours  would  be 
$15.6  million.  Thus,  total  fixed  costs  for  a  12- 
hour  drain  for  chickens  and  turkeys  are 
estimated  at  $94.3  million. 

One  can  argue  that  large  plants  already 
have  the  capacify  to  store  a  shift's 
production.  This  occurs  today  when  limits 
are  exceeded.  The  MPI  Manual  provides,  as 
an  alternative  to  calculated  drain  time,  a  24- 
hour  continuous  drain  at  40*  F.  or  below 
before  shipping.  The  data  reviewed  for  this 
analysis  included  two  such  cases.  Today's 
excess  capacity  can  also  be  viewed  as  a 
contingency  capacity  that  would  still  be 
required  over  and  above  any  additional 
capacify  needed  to  achieve  an  overall  vrater 
reduction. 

This  analysis  has  not  attempted  to  estimate 
the  complete  variable  costs  of  holding 
poultry  to  drain.  Variable  costs  would 
include  increased  labor  costs,  increased 
utilify  costs,  increased  overhead,  and  the  cost 
of  carrying  additional  inventory.  Holding  half 
a  day's  production  is  equivalent  to 
continually  storing  a  wholesale  value  of  $37 
million  in  poultry  ($19.2  billion  divided  by 
520  shifts).  At  a  10  percent  interest  rate,  the 


aimual  cost  of  draining  poultry  for  12  hours 
would  be  $3.7  million. 

It  would  also  seem  reasonable  to  assume  a 
minimimi  average  of  one  additional 
employee  per  establishment.  Three  himdred 
employees  at  $21,500  per  year  (average  wage 
in  chicken  slaughter  establishments  of  $10.34 
per  hour)  would  result  in  an  annual 
op>erating  cost  of  $6.4  million.  Thus,  FSIS    . 
estimates  the  minimum  variable  costs  at 
$10.1  million  ($3.7  million  plus  S6.4  million) 
per  year  if  the  response  is  to  drain  poultry. 

The  above  analysis  has  provided  an 
estimate  of  the  cost  of  reducing  retained 
water  by. a  "substantial"  amount,  i.e.,  an 
amount  that  can  be  equaled  to  a  1 2-hour 
drain.  Available  data  indicates  that  a  12-hour 
drain  could  reduce  overall  water  by  an 
amount  somewhat  less  than  4  to  5  percentage 
points  at  an  estimated  first  year  cost  of 
$104.3  million  ($94.2  plus  $10.1  million)  and 
recurring  aimual  costs  of  at  least  $10.1 
million. 

Cost  of  Revising  Labels 

The  cost  of  revising  labels  is  a  relatively 
easy  cost  to  quantify.  For  previous 
rulemakings,  FSIS  has  collected  survey  data 
on  the  costs  of  label  revisions.  Labeling 
changes  have  been  the  subject  of  sevei^ 
rulemakings  in  recent  years. 

The  proposed  rule  would  entail  a  one-time 
change  in  affected  raw  meat  and  poultry 
product  labels  to  add  a  statement  of  the 
percentage  of  retained  water  in  the  product 
next  to  the  product  name.  Establishments 
would  have  to  prepare  or  order  new  product 
labels  to  comply  with  this  requirement.  FSIS 
would  allow  establishments  to  run  out  their 
stocks  of  existing  product  labels  before  the 
proposed  labeling  requirements  would  take 
eOact.  The  establishments  would,  therefore, 
not  incur  costs  of  discarding  existing  label 
inventcxies. 

The  cost  of  revising  a  label  varies  widely 
depending  on  the  type  of  label,  the  number 
of  colors  affected,  and  the  printing  process 
used.  Adding  a  water  content  statement  is  the 
lowest  cost  type  of  modification  because  it 
involves  single  coIot  printing  and  no  graphic 
art  The  cost  of  revising  labels  is  an  up-front, 
nonrecurring  cost.  This  analysis  uses  an 
average  cost  of  $1 ,000  for  each  product  label 
that  must  be  modified.  The  cost  can  vary 
widely,  however.  Discussions  with  turkey 
industry  personnel  indicate  that  it  can  cost 
from  $1,500  to  $2,000  to  change  a  label  for 
one  of  the  opaque  plastic  bags  used  to 
package  whole  turkeys.  In  contrast,  a  1992 
survey  conducted  in  conjunction  with 
nutrition  labeling  regulations  found  that 
many  small  firms  use  simplified  labels  that 
can  be  revised  for  less  than  $200  per  label. 

The  primary  impact  will  be  on  the 
approximately  300  fiederally  inspected  and 
65  State  inspected  establishments  that 
slau^ter  and  pack  raw  poultry.  Currently, 
135  of  the  federally  inspected  establishments 
are  considered  large  entities,  according  to 
Small  Business  Adbministration  (SBA)  criteria 
(establishments  having  more  than  500 
employees).  The  cost  to  these  "lar:ge" 
establishments  of  changing  labels  is 
estimated  at  approximately  $12.5  million. 
There  are  another  168  federally  inspected 
poultry  establishments  that  slaughter  and 
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pack  raw  poultry.  The  estimated  labeling  cost     method  for  estimating  these  costs  is 
for  these  establishments  is  $5.9  million.  The       illustrated  in  Table  2. 

Table  2.— Costs  of  Revising  Product  Labels  for  Poultry  Establishments 


Establishment  category 


Number  o( 
establish- 
ments 


Average 

number  of 

labels 


Cost  at 

$1 ,000  per 

label 

($000) 


Large  Chicken 
Large  Turkey  .. 
Small  Poultry  .. 


Total 


115 

20 

168 


>100 
50 
35 


$11,500 
1,000 
5,880 


303 


18.380 


■Available  information  indk:ates  large  chicken  plants  have  more  unique  labels,  but  many  are  nrxxJified  by  changing  a  retail  chain  specific  stnker 
on  a  base  label.  A  single  nrxxjification  to  a  base  label  in  effect  revises  many  labels. 


There  may  be  some  labeling  costs  to  the 
meat  indus^.  Some  edible  meat  byproducts 
and  organ  meats  are  washed  and  cleaned 
before  being  shipped  in  commerce  and  may 
be  chilled  or  packed  in  water  to  preserve 
their  safety  and  wholesomeness.  Tripe,  for 
example,  is  bleached  and  scalded  before 
being  shipped.  Some  organ  meats,  such  as 
chitterlings  (swine  intestines),  are  chilled 
and  packed  in  water.  The  Agency  does  not 
have  any  data  to  estimate  the  number  of 
establishments  or  number  of  labels  affected. 
Similarly,  the  analysis  has  not  accounted  for 
separate  packaging  of  poultry  giblets.  Poultry 
giblets,  including  livers,  hearts,  and  gizzards 
(and  necks,  though  strictly  speaking,  necks 
are  not  giblets)  are  washed  and  chilled  in 
water  before  being  packaged  and  shipped. 

There  will  also  be  some  labeling  cost  to 
retail  stores  that  repackage  raw  products. 
They  would  have  to  apply  some  form  of 
label,  most  likely  a  sticker,  to  store  packaged 
product  that  has  retained  water.  Today,  most 
raw  poultry  sold  &om  retail  meat  counters  is 
packaged  under  Federal  inspection.  Thus,  the 
overall  retail  imp>act  should  be  minimal. 
Many  large  supermarkets  also  prepare  fried 
chicken  or  rotisserie  chicken  that  is  marketed 
through  their  deli  departments.  Obviously,  if 
they  prepare  the  product  as  ready-to-eat 
product,  it  would  no  longer  have  to  be 
labeled.  The  same  would  be  true  for  products 
that  are  marinated  or  otherwise  seasoned  and 
marketed  as  convenience  ready-to-cook 
products. 

XI.  Benefits  of  Proposed  Rule 

The  proposed  rule  provides  FSIS  with  the 
necessary  regulatory  limits  to  prevent 
economic  adulteration  and  misbranding  due 
to  excessive  retained  water.  Preventing 
economic  adulteration  provides  a  consumer 
benefit.  Quantifying  that  benefit  is  beyond 
the  scope  of  this  analysis.  Another  consumer 
benefit  results  from  the  additional  labeling 
information  that  would  be  available  to 
household  consiuners  and  other  customers  to 
help  them  in  their  purchasing  decisions.  As 
noted  in  Section  Vn,  customers  are  currently 
not  being  informed  as  to  the  true  price  of 
poultry.  Customers  would  beneHt  from 
having  iihproved  knowledge  of  product 
quality,  in  terms  of  meat  or  poultry  meat 
content. 

The  proposed  rule  would  provide  the  meat 
industry  with  additional  flexibility  for 
meeting  pathogen  reduction  performance 


standards.  Meat  processors  would  be  able  to 
utilize  pathogen  reduction  techniques 
without  having  to  be  concerned  about 
meeting  the  existing  zero  retained  water 
requirement. 

This  proposed  rule  would  also  provide 
affected  establishments  with  increased 
flexibility  to  choose  the  most  appropriate 
means  for  implementing  HACCP  plans  for 
protecting  the  safety  of  raw  product  while 
minimizing  the  potential  for  economic 
adulteration.  By  removing  certain  command- 
and-control  requirements  and  providing 
increased  flexibility  for  HACCP 
implementation,  this  proposal  could  reduce 
HACCP  implementation  costs. 

As  discussed  in  the  background  section, 
this  proposal  would  eliminate  many 
requirements,  including  the  following: 

•  The  requirement  that  poultry 
establishments  must  provide  FSLS  with  a 
description  of  all  chilling  and  freezing 
procedures. 

•  The  requirement  that  poultry 
establishments  must  notify  FSIS  before  any 
changes  in  chilling  procedures  are 
implemented  and  provide  FSIS  with  test 
results  demonstrating  the  effectiveness  of  any 
such  changes. 

•  The  existing  requirements  that  meat 
carcasses  cannot  show  any  weight  gain 
resulting  from  the  use  of  carcass  spray 
systems. 

•  The  existing  water  intake  requirements. 
Retail  stores  could  benefit  from  reduced 
water.  While  discussions  with  retailers 
indicate  a  primary  concern  with  packaging 
that  doesn't  leak,  reduced  water  should  help 
prevent  leakage  which  leads  to  costs  of 
cleaning  retail  counters. 

Xn.  Eflect  on  Product  Quality 

FSIS  is  aware  that  a  substantial  change  in 
retained  water  could  have  an  effect  on 
product  quality  and  performance.  Certainly, 
consumers  have  become  accustomed  to 
purchasing  fresh  poultry  that  is  very  moist 
and  presumably  could  have  a  lot  less 
retained  water  and  still  have  a  moist  surface. 
FSIS  is  not  aware  of  any  studies  concerning 
how  water  level  affects  cooking  properties, 
flavor,  shelf  life,  or  visual  attributes. 
Discussions  with  officials  in  the  retail 
industry  indicate  that  they  do  frequently  hear 
consumer  complaints  concerning  excess 
water  in  packages.  FSIS  is  interested  in 
comments  providing  any  information  as  to 


whether  poultry  without  retained  water 
would  be  too  dry  after  cooking  or  whether 
consumers  would  select  packages  if  the 
product  appeared  less  moist  or  if  lower  water 
would  be  perceived  as  being  less  fresh.  Since 
most  meat  products  do  not  currently  have 
retained  water,  FSIS  assumes  that  industry 
would  conduct  marketing  studies  that  would 
demonstrate  the  viability  of  product  with 
added  water  before  any  production  practices 
were  changed. 

Xm.  Aggregate  Market  Efifects 

Comparative  statics  analysis  provides 
insight  into  the  qualitative  impacts  of  the 
proposed  rule  on  the  poultry  and  meat 
markets.  Focusing  first  on  the  unambiguous 
effects  on  costs  of  production  it  is  assumed 
that  for  the  moment  the  rule  has  no  direct 
effiect  on  consumer  demand.  The  analysis 
also  assimies  that  there  will  be  no  direct 
effect  on  the  meat  market.  The  rule  will 
increase  the  cost  of  production  for  poultry. 
At  a  minimum  there  will  be  cost  increases 
resulting  from  developing  and  conducting 
the  protocols  and  from  adding  information 
on  water  levels  to  the  product  labeL  Costs  of 
production  will  increase  more  if  poultry 
plants  have  to  imdertake  steps  to  reduce 
water  by  adding  new  equipment, 
constructing  focilities  to  drain  potdtry  or 
operating  existing  equipment  at  higher  costs. 
In  a  comparative  statics  analysis,  higher  costs 
of  production  would  be  represented  by  a 
decrease  in  the  supply  of  poultry.  The  result 
in  the  poul^  market  would  be  a  new 
equilibrivun  price  that  would  be  higher  and 
a  new  equilibrium  quantity  that  would  be 
lower.  There  woidd  be  an  effect  on  the  meat 
market  because  meat  is  a  substitute  for 
poultry.  Higher  poultry  prices  would  lead  to 
an  increased  demand  for  meat  with  the  result 
that  both  the  new  equilibrium  price  and 
equilibrium  quantity  consumed  of  meat 
would  be  higher.  Thus,  compared  to  the 
present  situation,  the  proposed  rule  would 
result  in  higher  prices  for  both  poultry  and 
meat,  with  less  poultry  consumed  and  more 
meat  consumed. 

Consider  now  the  direct  effect  of  the 
proposed  rule  on  demand  for  poultry.  There 
are  two  effects  which  may  affect  demand  for 
poultry.  First,  the  rule  is  expected  to  result 
in  drier  poultry  being  sold,  that  is,  on 
average,  the  retained  water  in  poultry  will  be 
lower.  Second,  labels  on  retail  packages  of 
poultry  will  inform  consumers  as  to  the 
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maximum  retained  water  permitted  in  the 
plant  from  which  the  poultry  in  a  retail 
package  was  shipped.  If  consumers  consider 
drier  poultry  a  desirable  product  quality,  this 
would  increase  the  demand  for  poultry.  This 
would  lead  to  a  higher  equilibrium  price  for 
poultry.  However,  the  new  equilibrium 
quantity  consumed  would  be  indeterminate 
because  of  the  simultaneous  decrease  in 
supply  described  earlier.  Again,  the  expected 
higher  equilibrium  price  for  poultry  will  lead 
to  new  higher  equilibrium  price  and  quantity 
consimied  in  the  meat  market. 

The  effect  of  label  information  on 
consumer  demand  for  poultry  is  unclear. 
Consumers  could  react  to  label  information 
showing  the  percentage  retained  water  by 
reducing  demand  for  poultry.  The  reasoning 
being  that  consumers  will  perceive  the 
product  as  less  desirable.  If  this  is  the 
consumer  reaction,  it  would  work  against  the 
demand  increasing  effect  of  drier  poultry.  In 
such  cases  comparative  statics  analysis 
cannot  predict  unambiguously  the  new  . 
equilibriimi  price  and  quantity  consumed  of 
poultry  nor  the  effect  on  the  meat  market. 
However,  consumers  might  react  to  label 
information  by  increasing  poultry  demand. 
An  argument  for  this  reaction  is  that 
consumers  have  greater  assurance  that  the 
package  of  poultry  they  purchase  is  of  an 
acceptable  water  level.  Currently,  unless 
consumers  are  aware  of  FSIS  water 
regulations,  they  have  no  objective  measure 
of  the  amount  of  retained  water.  For  example, 
consumers  who  perceived  poultry  as  high  in 
water  say,  12  percent,  might  react  favorably 


to  label  information  reporting  a  6  percent 
maximum  and  increase  demand  for  poultry. 
It  seems  likely  that  consumers  will  use  label 
information  to  select  among  poultry  supplied 
from  plants  with  different  water  limits. 

The  analysis  of  costs  considered  the 
possibility  that  some  meat  plants  would  not 
be  able  to  meet  the  new  pathogen  reduction 
standards  without  using  a  process  that  results 
in  some  level  of  retained  water.  A 
comparative  statics  analysis  of  the  meat 
market  would  parallel  what  has  been 
presented  for  poultry. 

Comparative  statics  analysis  can  provide 
insights  into  the  qualitative  effects  of  changes 
that  affect  supply  and  demand.  Insights  into 
the  magnitude  of  these  efiiscts  would  require 
quantitative  specifications  of  supply  and 
demand  relationships  that  incorporate  the 
variables  of  interest.  FSIS  is  not  aware  of 
empirical  specifications  that  would  be 
applicable  to  analyzing  this  rule. 

Data  on  the  aggregate  supply  and  use  can 
provide  additional  insight  into  the  effects  of 
this  rule  on  the  poultry  and  meat  markets.  It 
was  estimated  that  the  cos!  of  the  proposed 
rule  for  poultry  was  $1.5  million  for 
establishing  water  limits,  S104.3  million  if 
plants  had  to  reduce  water,  and  $18.4  million 
for  revising  labels.  Total  first  year  cost  could 
be  as  high  as  $124.2  million.  This  compares 
to  an  estimated  $34.5  billion  spent  by  U.S. 
consumers  on  poultry  in  1997.  In  percentage 
terms,  first  year  costs  would  represent  0.36 
percent  of  aggregate  consumer  expenditures 
on  poultry  or  about  one  half  cent  per  pound 
of  retail  weight.  In  subsequent  years. 


recurring  costs  are  SlO.l  million, 
corresponding  to  0.03  percent  of  consimier 
expenditures  and  0.04  cents  per  pound. 

Estimated  costs  of  the  rule  for  meat  were 
$2.5  million  for  establishing  water  levels.  No 
quantitative  estimates  are  provided  for 
reducing  water  or  for  labeling  but  these  are 
expected  to  be  quite  small.  Aggregate 
consimaer  expenditures  on  meat  are 
estimated  at  580.3  billion  dollars  in  1997. 
The  quantity  consimied  on  a  retail  weight 
basis  was  about  30.8  billion  pounds. 

The  proposal  is  not  expected  to  have 
significant  impacts  on  international  trade. 
Like  consumers,  trading  partners  would 
benefit  from  additional  information  that 
would  facilitate  purchasing  decisions. 
Countries  exporting  pxsultry  to  the  United 
States  would  have  to  have  equivalent 
systems.  Currently,  annual  poultry  imports 
are  about  5  million  pounds.  Any  imports 
containing  retained  water  would  have  to 
have  product  labeling  indicating  the  presence 
of  that  water. 

Foreign  buyers  can  develop  their  own 
purchase  specifications  in  the  area  of 
retained  water.  FSIS  is  aware  that  one  large 
domestic  customer  requires  that  product 
weight  be  adjusted  downward  based  on  the 
results  of  a  48  hour  drain.  In  other  words,  if 
a  sample  of  birds  drains  "x"  percent  in  48 
hours,  the  product  weight  must  be  reduced 
by  "x"  percent. 

[FR  Doc  98-24309  Filed  »-8-98;  12:22  pm] 
MLUNQ  OOOC  M10-OM-P 


Friday 

September  11,  1998 


Part  VI 

Department  of 
Housing  and  Urban 
Development 

Funding  for  Fiscai  Year  1998:  Capacity 
Building  for  Community  Development  and 
Affordable  Housing;  Notice 


48984 


Federal  Register /Vol.  63,  No.  176 /Friday,  September  11,  1998 /Notices 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4289-N-03] 

Office  Of  the  Assistant  Secretary  for 
Community  Planning  and 
Development;  Funding  for  Fiscal  Year 
1998:  Capacity  Building  for  Community 
Development  and  Affordable  Housing 

agency:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACTION:  Notice  of  funding  for  fiscal  year 

1998. 

SUMMARY:  A  recently  enacted 
appropriation  provided  $15  million  in 
Fiscal  Year  1998  funds  for  activities 
authorized  in  section  4  of  the  HUD 
Demonstration  Act  of  1993  as  in  effect 
inmiediately  before  June  12, 1997  (Pub. 
L.  103-120,  107  Stat.  1148,  42  U.S.C. 
9916  note).  The  funds  are  to  be  used  for 
capacity  building  for  community 
development  and  affordable  housing — 
provided  that  at  least  $5,000,000  of  the 
funding  is  used  in  riiral  areas,  including 
tribal  areas. 

Section  4  authorizes  the  Secretary  to 
establish  by  notice  such  requirements  as 
may  be  necessary  to  carry  out  its 
provisions.  This  notice,  which  takes 
effect  upon  issuance,  indicates  that 
HUD  will  equally  divide  the  $15  million 
appropriated  for  this  capacity  building 
initiative  between  the  Enterprise 
Foundation  and  the  Local  Initiatives 
Support  Corporation  (LISC).  Each 
organization  wrill  match  the  HUD 
assistance  provided  with  resources  from 
private  sources  in  an  amount  equal  to 
three  times  its  share,  as  required  by 
section  4  of  the  1993  Act.  Each 
organization  will  use  at  least  $2.5 
milUon  of  its  $7.5  million  share  for 
activities  in  rural  areas,  including  tribal 
areas. 

This  notice  also  provides  details 
regarding  administrative  and  other 
requirements  which  shall  apply  to  this 
program. 

FOR  FURTHER  INFORMATION  CONTACT: 
Penelope  G.  McCormack,  Office  of 
Commimity  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Room  7216,  Washington  DC  20410, 
Telephone  Number  (202)  708-3176,  Ext. 
4391,  TTY  Number:  (202)  708-2565. 
(These  are  not  toll-free  nimibers.) 
SUPPLEMENTARY  INFORMATION: 

1.  Authority 

The  Department  of  Veterans  Affairs 
and  Housing  and  Urban  Development 
and  Independent  Agencies 
Appropriations  Act  (Pub.  L.  105-65,  111 


Stat.  1344,  October  27, 1997)  (VA/HUD 
FY  1998  Appropriations  Act)  makes  $15 
mllUon  available  fi'om  the  community 
development  grants  program  for 
capacity  building  for  community 
development  and  affordable  housing  as 
authorized  by  section  4  of  the  HUD 
Demonstration  Act  of  1993  (Pub.  L.  103- 
120, 107  Stat.  1148,  41  U.S.C.  9816 
note.)  HUD  will  provide  this  assistance 
through  Enterprise  and  LISC  "to 
develop  the  capacity  and  ability  of 
community  development  corporations 
and  community  housing  development 
organizations  to  undertake  community 
development  and  affordable  housing 
projects  and  programs." 

2.  Background 

In  Fiscal  Year  1994,  HUD  provided 
$20  million  to  Enterprise  and  LISC 
through  The  National  Community 
Development  Initiative  (NCDI)  as 
authorized  by  section  4  of  the  HUD 
Demonstration  Act  of  1993.  In  FY  1996, 
$10  million  for  NCDI  was  authorized  by 
section  12  (b)(3)  of  the  Housing 
Opportunity  Program  Extension  Act  of 
1996  (Pub.  L.  104-120, 110  Stat.  845, 
March  28, 1996).  In  accordance  with 
these  statutes,  HUD  divided  both 
appropriations  equally  between 
Enterprise  and  LISC.  HUD  published  a 
notice  on  March  30, 1994,  at  59  FR 
14988,  which  sets  forth  the 
requirements  for  these  funds. 

In  FY  1997,  $30.2  million  was 
authorized  by  the  FY  1997  Emergency 
Supplemental  Appropriations  Act  (Pub. 
L.  105-18,  111  Stat.  198  and  201,  June 
12, 1997).  HUD  published  a  notice  on 
January  30, 1998,  63  FR  5220,  which 
contained  requirements  for  these  funds 
which  were  made  available  to 
Enterprise,  LISC,  Habitat  for  Himianlty 
and  Youthbuild  USA.  On  May  29, 1998 
at  63  FR  29418,  HUD  pubUshed  a 
revision  to  the  January  30, 1998  notice. 
Under  these  notices.  Enterprise  and 
LISC  were  allocated  funding  to  be  used 
either  for  new  activities  or  to  continue 
NCDI  activities  which  received  funding 
under  the  notice  dated  March  30, 1994 
and  grant  agreements  pursuant  to  it. 
Fimdlng  used  to  continue  NCDI 
activities  was  governed  by  the 
requirements  of  the  Federal  Register 
funding  notice  dated  March  30, 1994. 

Today's  notice  contains  requirements 
for  the  newly  appropriated  $15  million. 
These  funds  may  be  used  for  new 
activities  or  to  continue  NCDI  activities 
that  received  funding  under  the  notice 
dated  March  30, 1994  and  grant 
agreements  pursuant  to  it.  Funding  used 
to  continue  NCDI  activities  Is  governed 
by  the  requirements  of  the  March  30, 
1994,  Federal  Register  funding  notice. 


3.  Allocation  and  Form  of  Awards 

The  1998  VA/HUD  FY  1998 
Appropriations  Act  provides  $15 
million  for  activities  authorized  by 
Section  4.  In  accordance  with 
congressional  intent.  Enterprise  and 
LISC  will  each  be  awarded  $7.5  million. 
HUD  has  determined  that  LISC  and 
Enterprise  were  the  appropriate 
organizations  to  be  funded  prior  to  the 
amendments  made  effective  on  June  12, 
1997.  Therefore,  the  $15  million  made 
available  by  the  FY  1998  Appropriations 
Act  is  limited  to  USC  and  Enterprise.  In 
addition,  each  of  the  two  organizations 
will  use  $2.5  million  of  its  share  for 
activities  in  rural  areas,  Including  tribal 
areas. 

4.  Eligible  Activities 

Eligible  activities  under  this  award 
include: 

(a)  Training,  education,  support,  and 
advice  to  enhance  the  technical  and 
administrative  capabilities  of 
community  development  corporations 
(CE)Cs)  and  commimity  housing 
development  organizations  (CHDOs) 
Including  the  capacity  to  participate  in 
consolidated  planning  and  continuum 
of  care  homeless  assistemce  efforts  that 
help  ensure  community-wide 
participation  in  assessing  area  needs, 
consulting  broadly  within  the 
community,  cooperatively  planning  for 
the  use  of  available  resources  in  a 
comprehensive  and  holistic  manner, 
and  assisting  in  evaluating  performance 
under  these  community  efforts; 

(b)  Loans,  grants,  development 
assistance,  predevelopment  assistance, 
or  other  financial  assistance  to  CDCs/ 
CHDOs  to  carry  out  commimity 
development  and  affordable  housing 
activities  that  benefit  low-income 
families  and  persons,  including  the 
acquisition,  construction,  or 
rehablUtatlon  of  housing  for  low-income 
famihes  and  persons,  and  community 
and  economic  development  activities 
which  create  jobs  for  low-income 
persons;  and 

(c)  Such  other  activities  as  may  be 
determined  by  Enterprise  and  USC  in 
consultation  with  the  Secretary  or  his 
designee. 

5.  Matching  Requirements 

As  required  by  section  4  of  the  1993 
Act,  this  $15  million  appropriation  is 
subject  to  each  award  dollar  being 
matched  by  three  dollars  in  cash  or  in- 
kind  contributions  to  be  obtained  from 
private  sources.  Each  of  the 
organizations  receiving  these  funds  will 
document  their  proportionate  share  of 
matching  resources,  including  resources 
committed  directly  or  by  a  third  party 
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to  a  grantee  or  subgrantee  after  October 
27, 1997  to  conduct  activities. 

In-kind  contributions  shall  conform  to 
the  requirements  of  24  CFR  84.23. 

6.  Administrative  and  Other 
Reqniranents 

The  award  will  be  governed  by  24 
CFR  part  84  (Uniform  Administrative 
Requirements),  OMB  Circular  A-122 
(Cost  Principles  for  Nonprofit 
Organizations),  and  OMB  Circular  A- 
133  (Audits  of  States,  Local 
Governments,  and  Non-Profit  - 
Oi^anizatlons). 

Other  requirements  will  be  detailed  in 
the  terms  and  conditions  of  the  grant 
agreement  provided  to  grantees, 
includlnc  the  following: 

(a)  Eacn  grantee  will  submit  to  HUD 
a  specific  work  and  funding  plan  for 
each  community  showing  when  and 
how  the  federal  funds  will  be  used.  The 
work  plan  must  be  sufficiently  detailed 
for  monitoring  purposes  and  must 
identify  the  performance  goals  and 
objectives  to  be  achieved.  Within  30 
days  after  submission  of  a  specific  work 
plan,  HUD  will  approve  the  work  plan 
or  notify  the  grantee  of  matters  which 
need  to  be  addressed  prior  to  approval, 
or  the  work  plan  shall  be  construed  to 
be  approved.  Work  plans  may  be 
developed  for  less  than  the  full  dollar 
amount  and  term  of  the  award,  but  no 
HUD-funded  costs  may  be  incurred  for 
any  activity  until  the  work  plan  is 
approved  by  HUD.  All  activities  are  also 
subject  to  the  environmental 
requirements  in  paragraph  6  (f)  of  this 
notice. 

(b)  The  grantees  shall  submit  to  HUD 
an  annual  performance  report  due  90 
days  after  die  end  of  each  calendar  year, 
with  the  first  report  due  on  March  31, 
1999.  Performance  reports  shall  include 
reports  on  both  performance  and 
financial  progress  under  work  plans  and 
shall  Include  reports  on  the 
commitment  and  expenditure  of  private 
matching  resources  utilized  through  the 
end  of  the  reporting  period.  Reports 
shall  conform  to  the  reporting 
requirements  of  24  CFR  part  84. 
Additional  Information  or  Increased 
frequency  of  reporting,  not  to  exceed 
twice  a  year,  may  be  required  by  HUD 
any  time  during  the  grant  agreement  if 
HUD  finds  such  reporting  to  be 
necessary  for  monitoring  piuposes. 

To  furmer  the  consultation  process 
and  share  the  results  of  progress  to  date, 
the  Secretary  may  require  grantees  to 
present  and  discuss  their  performance 
reports  at  annual  meetings  in 
Washington,  DC  diiring  dte  life  of  the 
award. 

(c)  The  performance  reports  must 
contain  the  information  required  imder 


24  CFR  part  84,  including  a  comparison 
of  actual  accomplishments  with  the 
objectives  and  performance  goals  of  the 
wori;  plans.  In  the  work  plans  each 
grantee  will  identify  performance  goals 
and  objectives  estabUshed  for  each 
commimity  in  which  it  proposes  to 
work  and  appropriate  measurements 
imder  the  work  plan  such  as:  the 
number  of  housing  units  and  facilities 
each  CDC/CHDO  produces  annually 
diuing  the  grant  period  and  the  average 
cost  of  these  units.  Provided,  however, 
that  when  the  activity  described  in  a 
work  plan  is  not  to  be  undertaken  in  a 
single  community  that  a  report 
indicating  the  areas  in  which  the 
activity  will  be  undertaken,  along  with 
appropriate  goals  and  objectives,  will  be 
provided  when  that  information  is 
available.  The  performance  reports  will 
also  include  a  discussion  of  the 
reasonableness  of  the  unit  costs;  the 
reasons  for  slippage  if  estabUshed 
objectives  and  goals  are  not  met;  and 
additional  pertinent  information. 

(d)  A  final  performance  report,  in  the 
form  described  in  paragraph  (c)  above, 
shall  be  provided  to  HUD  by  each 
grantee  within  90  days  after  the 
completion  date  of  the  award. 

(ej  Financial  status  reports  (SF-269A) 
shall  be  submitted  semlannuaUy. 

(f)  Environmental  review.  Individual 
projects  to  be  funded  by  these  grants 
may  not  be  known  at  the  time  the 
overall  grants  are  awarded  and  also  may 
not  be  Imown  when  some  of  the 
individual  subgrants  are  made. 
Therefore,  In  accordance  with  24  CFR 
50.3(h),  the  application  and  the  grant 
agreement  must  provide  that  no 
commitment  or  expenditure  of  HUD  or 
local  funds  to  a  HUD-assisted  project 
may  be  made  until  HUD  has  completed 
an  environmental  review  to  the  extent 
required  under  applicable  regulations 
and  has  given  notification  of  its 
approval  in  accordance  with  24  CFR 
50.3(h). 

8.  Application  Content 

Grantees  will  be  required  to  file  an 
application  containing  the  following: 

(a)  Application  for  Federal  Assistance 
(OMB  Standard  Form  424),  Non- 
construction  Assurances  (SF-424B), 
Certification  Regarding  Drug-Ftee 
Workplace  Requirements,  Certification 
Regarding  Lobbying  and  the  Fair 
Housing  and  Equal  Opportunity 
certlficaticui  described  in  section  9(f)  of 
this  notice; 

(b)  A  Summary  Budget  for  the  amount 
of  funds  being  requested  as  described  in 
section  VI  (10)  of  the  "NOFA  for 
Consolidated  Technical  Assistance  for 
Community  Planning  and  Development 
(CPD)  Pro^vms;  Notice,"  published  at 


59  FR  33842,  33848,  on  June  30, 1994 
and  specifying  any  amounts  to  be 
committed  to  NCDI  activities  under  the 
notice  dated  March  30, 1994  and  grant 
agreements  pursuant  to  it. 

0.  Other  Matters 

(a)  Environmental  Impact.  A  Finding 
of  No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  the  Department's 
regulations  at  24  CFR  part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  7:30  a.m.  and 
5:30  p.m.  weekdays  at  the  Office  of  the 
Rules  Docket  Clerk,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington.  DC  20410. 

(b)  Wage  Rates.  Unless  triggered  by 
other  Federal  funds  for  a  project  under 
this  grant,  the  requirements  of  the 
Davis-Bacon  Act  do  not  apply. 

(c)  Relocation.  The  Uniform 
Relocation  Act  applies  to  anyone  who  is 
displaced  as  a  result  of  acquisition, 
rehabilitation,  or  demolition,  for  a  HUD- 
assisted  activity. 

(d)  Federalism.  The  General  Counsel, 
as  the  Designated  Official  under  section 
7(a)  of  the  Executive  Order  12612, 
Federalism,  has  determined  that  the 
policies  contained  in  this  funding  notice 
will  not  have  substantial  direct  effects 
on  States  or  their  pohtical  subdivisions 
Off  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  this 
notice  makes  funds  available  through 
specific  entities  for  specific  activities,  as 
required  by  statute,  and  does  not 
Impinge  upon  the  relationships  between 
the  Federal  government,  and  State  and 
local  governments. 

(e)  Prohibition  Against  Lobbying 
Activities.  Applicants  for  funding  under 
this  notice  are  subject  to  the  provisions 
of  section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriation  Act  for  Fiscal  Year  1991, 
31  U.S.C.  1352  (the  Byrd  Amendment) 
and  to  the  provisions  of  the  Lobbying 
Disclosure  Act  of  1995.  P.L.  104-65 
(December  19, 1995). 

The  Byrd  Amendment,  which  is 
implemented  in  regulations  at  24  CFR 
part  87,  prohibits  applicants  for  Federal 
contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  Federal  Executive  or 
legislative  officers  or  employees  in 
coimection  with  obtaining  such 
assistance,  or  with  its  extension, 
continuation,  renewal,  amendment  or 
modification.  The  Byrd  Amendment 
applies  to  the  funds  that  are  the  subject 
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of  this  notice.  Therefore,  appUcants 
must  file  with  their  application  a 
certification  stating  that  they  have  not 
made  and  will  not  make  any  prohibited 
payments  and,  if  any  payments  or 
agreement  to  make  payments  of 
nonappropriated  funds  for  these 
purposes  have  been  made,  a  form  SF- 
LLL  disclosing  such  payments  must  be 
submitted. 

The  Lobbying  Disclosure  Act  of  1995, 
P.L.  104-65  (December  19, 1995),  which 
repealed  section  112  of  the  HUD  Reform 
Act  and  resulted  in  the  elimination  of 


the  regulations  at  24  CFR  part  86, 
requires  all  persons  and  entities  who 
lobby  covered  Executive  or  Legislative 
Branch  officials  to  register  with  the 
Secretary  of  the  Senate  and  the  Clerk  of 
the  House  of  Representatives  and  file 
reports  concerning  their  lobbying 
activities. 

(f)  Fair  Housing  and  Equal 
Opportunity.  Applications  must  contain 
a  certification  that  the  applicant  and  all 
subgrantees  shall  comply  with  the 
requirements  of  the  Fair  Housing  Act, 
title  VI  of  the  Civil  Rights  Act  of  1964, 


section  504  of  the  Rehabilitation  Act  of 
1973,  and  the  Age  Discrimiaation  Act  of 
1975,  and  will  affirmatively  further  fair 
housing. 

Authority:  Section  4  of  the  HUD 
Demonstration  Act  of  1993,  Pub.  L.  103-120. 
42  U.S.C.  9816  note),  as  amended  and  Pub. 
L  105-65,  111  Stat.  1356. 

Dated:  September  2, 1998. 
Saul  N.  Ramirez,  Jr., 

Assistant  Secretary  for  Community  Planning 
and  Development. 

(PR  Doc.  98-24416  Filed  9-10-98;  8:45  am) 
BILUNG  COOE  4210-29-P 
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OEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFR  Parts  50  and  1005  . 
[Dooiwt  No.  FR-4241-1-01] 
RIN  2577-AB78 

Loan  Guarantees  for  Indian  Housing; 
Direct  Guarantee  Processing 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Interim  rule. 

summary:  This  interim  rule  establishes 
for  the  section  184  Indian  Housing  loan 
guarantee  program  a  new  "direct 
guarantee"  procedure  modelled  in  part 
on  the  FHA  single  family  mortgage 
insurance  "direct  endorsement" 
procedure,  imder  which  HUD  staff  are 
not  involved  in  the  processing  or 
approval  of  individual  loans  before 
closing. 
DATES:  Effective  date:  October  13.  1998. 

Comment  Due  Date:  November  10, 
1998. 

A[K)RESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Regulations 
Division,  Office  of  General  Counsel, 
Room  10276,  IDepartment  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410- 
0500.  Comments  shoidd  refer  to  the 
above  docket  niunber  and  title.  A  copy 
of  each  comment  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  above  address.  Facsimile  (FAX) 
comments  are  not  acceptable. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Gamer-Wing,  Director,  Office  of 
Loan  Guarantees,  Office  of  Native 
American  Programs,  Department  of 
Housing  and  Urban  Development,  1999 
Broadway,  Suite  3390,  Denver,  CO 
80202.  Telephone:  (303)  675-1600. 
(This  is  not  a  toU-hee  number.)  For 
hearing-  and  speech-impaired  persons, 
this  number  may  be  accessed  via  TTY 
by  calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

Background 

HUD  implemented  its  section  184 
loan  guarantee  program  for  Indian 
Housing  through  an  interim  rule 
published  at  59  FR  42732  (August  18, 
1994)  to  add  a  new  24  CFR  part  955. 
The  interim  rule  anticipated  that  HUD 
would'be  involved  in  loan  imderwriting 
decisions.  Although  the  rule  did  not 
clearly  say  when  HUD's  involvement 
would  occur — ^before  loan  closing  or 
simply  before  the  certificate  of 
guarantee  was  issued — HUD  anticipated 


that  a  HUD  Field  Office  woiUd  review 
the  application  and  make  its 
underwriting  judgment  before  the  loan 
closing  rather  than  through  a  post- 
closing  loan  review  procediue.  Based  on 
its  pre-closing  review,  HUD  woidd  issue 
a  commitment  to  guarantee  and  the 
lender  would  close  the  loan  in 
accordance  with  this  commitment.  The 
commitment  procedure  was  mentioned 
in  interim  §  955.105(d)(2),  which 
restricts  advances  on  construction  loans 
to  advances  made  as  provided  in  the 
commitment. 

HUD  issued  a  final  version  of  part  955 
on  March  6, 1996  (61  FR  9052).  In 
addition  to  responding  to  public 
comments  on  the  interim  rule,  HUD 
used  the  final  rule  as  an  opportunity  for 
including  part  955  in  HUD's  efforts  to 
streamline  its  rules  by  eliminating 
repetition  of  statutory  requirements  or 
provisions  that  could  appropriately  be 
handled  in  a  non-regulatory  maimer 
through  administrative  issuances. 
However,  a  fuller  "Guide  to  Loan 
Guarantees  for  Indian  Housing" 
including  the  interim  rule  material 
removed  in  the  final  rule  was  published 
as  an  Appendix  to  the  final  rule.  HUD 
did  not  indicate  in  the  final  rule  any 
intention  to  change  its  approach  to 
processing  loans  for  guarantees.  The 
final  rule  also  retained  the  reference  to 
"commitment"  in  §  955.105(d)(1). 

For  these  reasons  the  Department 
considers  it  appropriate  to  offer  an 
opportunity  for  public  comment  prior  to 
final  adoption  of  a  "Direct  Guarantee" 
alternative  procedure  which  would 
dispense  with  commitments  and  pre- 
loan  closing  imderwriting  review  by 
HUD,  with  HUD  review  occurring  aiter 
loan  closing  but  before  guarantee  of  the 
loan.  As  explained  below,  however, 
there  would  be  no  pubUc  benefit  in 
delaying  the  availability  of  the 
procedure  to  those  mortgagees  and 
mortgagors  who  could  benefit  from  it 
immediately  upon  publication  of  this 
interim  rule. 

This  interim  rule  reflects  changes 
made  and  discussed  as  part  of  the  recent 
final  rule  entitled  "Implementation  of 
the  Native  American  Housing 
Assistance  and  Self-Determination  Act," 
published  on  March  12, 1998  at  63  FR 
12334.  In  particular,  part  955  has  been 
redesignated  as  part  1005. 

Content  of  Rule 

The  proposed  Direct  Guarantee 
procedure  for  the  Indian  Housing  Loan 
Guarantee  program  resembles  the  Direct 
Endorsement  (DE)  program  for  FHA 
single  family  mortgage  insurance.  The 
Department  has  determined  that  it  is  not 
necessary  for  most  of  the  processing 
details  of  this  similar  Direct  Guarantee 


program  to  be  published  in  regulatory 
form.  The  key  featiue  of  the  new 
procedtire,  as  described  in 
§  1005.106(a),  is  that  the  Department's 
approval  of  the  loan  will  occur  after  the 
loan  is  closed  but  before  the  loan  is 
guaranteed.  Instead  of  adding  extensive 
new  material  this  interim  rule  makes 
only  those  changes  needed  to  avoid 
conflict  between  part  1005  and  the 
intended  manner  of  implementation, 
and  to  provide  a  soxmd  legal  basis  for 
any  necessary  administrative  actions 
against  lenders  approved  for  the  Direct 
Guarantee  procedure.  As  an  Appendix 
to  this  rule,  the  Department  is  updating 
the  "Guide  to  Loan  Guarantees  for 
Indian  Housing"  that  was  published 
with  the  final  version  of  part  955  (now 
part  1005),  to  reflect  recent  legislation 
and  the  availabiUty  of  the  new 
alternative  Direct  Guarantee  procedure 
and  to  make  other  minor  improvements. 
The  updated  Appendix  will  not  be 
included  in  the  Code  of  Federal 
Reflations. 

One  streamlining  change  is  made: 
§  1005.111  is  shortened  substantially  by  * 
removing  language  that  repeated     * 
verbatim  the  provisions  of  section  184(j) 
regarding  housing  safety  and  quahty 
standards. 

The  following  other  technical  changes 
or  corrections  to  part  1005  are  made: 

1.  In  §  1005.103,  the  definition  of 
"mortgage"  is  clarified  to  include  a  loan 
with  collateral  other  than  the  home.  A 
new  definition  of  "trust  or  restricted 
land"  is  added  Mdth  the  same  meaning 
as  "trust  land"  in  section  184(kK9)  of 
the  statute;^  The  rule  currently  uses  the 
terms  "trust  land",  "trust  and  restricted 
land"  and  "trust  land  or  restricted 
Indian  land"  to  describe  the  same 
property.  By  adopting  a  single  defined 
term  and  making  conforming  changes  in 
§§  1005.101, 1005.105(f)  and 
1005.107(b),  the  Department  intends  to 
clarify  that  the  same  rule  provisions 
apply  to  land  held  in  trust  by  the  United 
States  and  other  land  not  held  in  trust 
but  subject  to  a  restriction  against 
alienation  imposed  by  the  United  States. 

2.  Sections  1005.104(d)  and  (e)  are 
amended  to  clarify  that  they  do  not 
include  lenders  approved  by  the 
Secretary  imder  other  authorities,  such 
as  Title  I  lenders  approved  under  24 
CFR  part  202. 

3.  Section  1005.105(d)(2)  is  amended 
to  provide  that  loan  advances  are  to  be 
made  as  provided  in  the  building  loan 
agreement  instead  of  the  conmiitment, 
and  the  term  "building  loan  agreement" 
is  substituted  for  "loan  agreement"  in 

§  1005.105(d)(3). 

4.  Section  1005.105(d)(3)  is  corrected 
to  restore  a  reference  to  advancement  to 
the  mortgagor  that  was  inadvertently 
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omitted,  and  a  conforming  change  is 
made  to  §  1005.105(d)(4). 

5.  The  introductory  language  of 

§  1005.107(b)  is  amended  to  indicate 
that  a  leasehold  of  trust  land  rather  than 
the  land  itself  can  be  collateral,  and  a 
reference  in  §  1005.107(b)2)  to  the  "loan 
form"  is  corrected  to  refer  to  the  "lease 
form". 

6.  The  rule  makes  a  non-substantive 
revision  to  §  1005.112  to  improve 
clarity. 

This  interim  rule  also  amends  HUD's 
enviroiunental  rules  at  24  CFR 
50.19(b)(17)  (as  amended  by  62  FR 
15802,  April  2, 1997)  to  apply  to  the 
Direct  Guarantee  procedure  the  same 
categorical  exclusion  from 
enviroiunental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  and  other  Federal 
environmental  laws  and  authorities  that 
currently  applies  to  the  FHA  DE 
program  and  the  recently  announced 
FHA  Lender  Insiuance  program  for 
single  family  mortgages.  As  vdth  those 
programs,  imder  the  Direct  Guarantee 
procedure  HUD  will  have  no 
involvement  in  the  processing  of  an 
individual  loan  before  it  has  closed,  so 
that  HUD  cannot  prevent  a  loan  closing 
on  the  basis  of  an  assessment  of 
environment  factors  presented  by  a 
particular  property.  As  with  DE  and 
Lender  lusiuance  mortgages,  Direct 
Guarantee  loans  vtrill  be  subject  to 
requirements  for  the  purchase  of  flood 
insurance  on  structures  located  in 
special  flood  hazard  areas  mapped  by 
the  Federal  Emergency  Management 
Agency,  a  prohibition  of  loan  guarantees 
on  properties  in  the  Coastal  Barriers 
Resources  System,  and  a  requirement 
for  notice  to  purchasers  of  properties 
.  located  in  airport  clear  zones. 

The  rule  also  restores  language  that 
was  deleted  in  a  1996  streamlining  of  24 
CFR  part  50  to  make  clear  that  the 
categorical  exclusion  of  §  50.19(b)(17) 
applies  only  when  HUD  does  not  review 
or  approve  a  loan  before  the  completion 
of  construction  or  rehabilitation  and  the 
loan  closing.  In  accordance  with  this 
limitation,  the  categorical  exclusion 
would  not  apply  in  those  Direct 
Guarantee  cases  where  HUD  guarantees 
a  loan  for  which  advances  will  be  made 
during  construction;  accordingly,  before 
approving  loans  in  those  cases  HUD  will 
be  required  to  comply,  where 
applicable,  vnth  the  related  Federal 
laws  and  authorities  listed  in  §  50.4.  A 
separate  categorical  exclusion  fit>m  the 
NEPA  requirements  of  24  CFR  part  50 
will  apply  (§  50.20(a)(3)). 

In  a  related  change,  the  current 
§  1005.105(e)  is  revised  to  reflect  the 
new  Direct  Guarantee  procedure  and  a 
new  sentence  is  added  to  provide  that 


procedures  similar  to  the  FHA  biiilder 
certification  procedures  in  24  CFR 
203.12(c)(2)  vnll  be  required  for 
proposed  or  new  construction.  Under 
those  procedures,  a  builder  reviews  the 
area  for  environmental  problems  and 
hazards. 

Findings  and  Certifications 

Justification  for  Interim  Rule 

It  is  the  general  practice  of  the 
Department  to  provide  a  60-day  public 
comment  period  on  all  rules  in 
accordance  with  24  CFR  part  10. 
However,  part  10  provides  that  prior 
public  procedure  will  be  omitted  if  HUD 
determines  that  it  is  "impracticable, 
imnecessary,  or  contrary  to  the  public 
interest"  (24  CFR  10.1).  HUD  considers 
that  this  standard  has  been  met. 

The  interim  rule  does  not  require  any 
lender  currently  participating  in  the 
Indian  Housing  Loan  Guarantee 
program,  or  that  may  desire  to 
participate  in  the  future,  to  use  the 
Direct  Guaranty  procedure. 
Commitments  to  guarantee  Mill 
continue  to  be  available  from  HUD  in 
advance  of  loan  closing  for  eligible 
loans  upon  application  by  the  lender. 
The  interim  nUe  simply  makes  available 
a  second  method  of  processing,  which 
HUD  believes  will  have  clear  advantages 
for  many  lenders  and  borrowers,  by 
reducing  delays  that  can  result  from 
limited  HUD  resoiuces  in  both  pre-loan 
review  and  in  post-loan  issuance  of  the 
guaranty.  Delaying  the  availability  of 
this  new  procediue  for  those  mortgagees 
who  regard  it  as  advantageous  would 
not  be  in  the  public  interest. 

In  the  interest  of  obtaining  the  fullest 
participation  possible  in  determining 
the  proper  means  of  administering  the 
Indian  Housing  Loan  Guarantee 
program,  the  Department  invites  public 
comment  on  the  interim  rule.  The 
comments  received  within  the  60-day 
comment  period  will  be  considered 
during  development  of  a  final  rule  that 
ultimately  will  supersede  this  interim 
rule. 

Executive  Order  12866 

This  interim  rule  was  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866, 
Regulatory  Planning  and  Review.  0MB 
determined  that  this  rule  is  a 
"significant  regulatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant 
under  section  (3)(f)(l)  of  the  Order).  Any 
changes  made  to  the  interim  rule 
subsequent  to  its  submission  to  OMB 
are  clearly  identified  in  the  docket  file, 
which  is  available  for  public  inspection 
in  the  office  of  the  E)epartment's  Rules 


Docket  QerlL.  Room  10276, 451  Seventh 
Street  SW.  Washingtcm  DC.  20410. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
interim  rule,  and  in  so  doing  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  interim 
rule  merely  authorizes  an  alternative 
procedure  for  obtaining  HUD  guarantee 
for  an  Indian  Housing  loan.  The  rule  has 
no  adverse  or  disproportionate 
economic  impact  on  small  businesses. 
Small  businesses  are  specifically 
invited,  however,  to  comment  on 
whether  this  rule  will  significantly 
affect  them,  and  persons  are  invited  to 
submit  comments  according  to  the 
instructions  in  the  DATES  and  ADDRESSES 
sections  in  the  preamble  of  this  interim 
rule. 

Envimnmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  vnth  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  PoUcy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  pubUc 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Clerk, 
Room  10276.  451  Seventh  Street.  S.W., 
Washington,  D.C.  20410-0500. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  interim  rule  would 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  programmatic 
or  policy  changes  would  result  from  this 
interim  rule  that  affect  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments. 

Unfimded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22, 1995)  (UMRA) 
establishes  requiiements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
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sector,  within  the  meaning  of  the 
UNfRA. 

Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  Loan 
Guarantees  for  Indian  Housing  program 
is  14.865. 

List  of  Subjects 

24  CFR  Part  50 

Compliance  record.  Environmental 
impact  statement.  Environmental 
protection. 

24  CFR  Part  1005 

Indians,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  50  and  1005  of  title 
24  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  50— PROTECTION  AND 
ENHANCEMENT  OF  ENVIRONMENTAL 
QUALITY 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  4332;  and 
Executive  Order  11991.  3  CFR,  1977  Comp., 
p.  123. 

2.  Section  50.19(b)(17)  is  revised  to 
read  as  follows: 

§  50.19    Categorical  exclusions  not  subject 
to  the  Federal  laws  and  authorities  cited  in 
S5a4. 

•        •        •        *        • 

(b)*  •  * 

(17)  HUD's  insurance  of  one-to-four 
family  mortgages  under  the  Direct 
Endorsement  program,  the  insurance  of 
one-to-four  family  mortgages  under  the 
Lender  Insurance  program,  and  HUD's 
guarantee  of  loans  for  one-to-four  family 
dwellings  imder  the  Direct  Guarantee 
procedure  for  the  Indian  Housing  loan 
guarantee  program,  without  any  HUD 
review  or  approval  before  the 
completion  of  construction  or 
rehabilitation  and  the  loan  closing;  and 
HUD's  acceptance  for  insurance  of  loans 
insured  imder  Title  I  of  the  National 
Housing  Act;  however,  compliance  with 
§§  50.4^)(1)  and  (c)(1)  and  24  CFR 
51.303(a)(3)  is  required. 


PART  100&-LOAN  GUARANTEES 
FOR  INDIAN  HOUSING 

3.  The  authority  citation  for  part  1005 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1715z-13a  and 
3535(d). 

4.  Section  1005.101  is  revised  to  read 
as  follows: 


§  1 005.1 01    What  is  the  applicabltlty  and 
scope  of  these  regulations? 

Under  the  provisions  of  section  184  of 
the  Housing  and  Community 
Development  Act  of  1992,  as  amended 
by  Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996  (12 
U.S.C.  1715z-13a),  the  Department  of 
Housing  and  Urban  Development  (the 
Department  or  HUD)  has  the  authority 
to  guarantee  loans  for  the  construction, 
acquisition,  or  rehabilitation  of  1-  to  4- 
family  homes  that  are  standard  housing 
located  on  trust  or  restricted  land  or 
land  located  in  an  Indian  or  Alaska 
Native  area,  and  for  which  an  Indian 
Housing  Plan  has  been  submitted  and 
approved  under  24  CFR  part  1000.  This 
part  provides  requirements  that  are  in 
addition  to  those  in  section  184. 

5.  Section  1005.103  is  amended  by 
revising  the  definition  of  "mortgage" 
and  adding  definitions  of  "property" 
and  "trust  and  restricted  land"  to  read 
as  follows: 

§1005.103    What  definitions  are  applicable 
to  this  program? 

•  *        •        *        • 

Mortgage  means: 

(l)(i)  A  first  lien  as  is  commonly  given 
to  secure  advances  on,  or  the  impaid 
purchase  price  of,  real  estate  under  the 
laws  of  the  jiu-isdiction  where  the 
property  is  located  and  may  refer  to  a 
security  instrument  creating  a  lien, 
whether  called  a  mortgage,  deed  of  trust, 
security  deed,  or  another  term  used  in 
a  particular  jurisdiction;  or 

(ii)  A  loan  secured  by  collateral  as 
required  by  24  CFR  1005.107;  and 

(2)  The  credit  instrument,  or  note, 
secured  thereby. 

•  *        •        *        • 

Property  means  the  property 
constructed,  acquired,  or  rehabiUtated 
with  the  guaranteed  loan,  except  when 
the  context  indicates  that  the  term 
means  other  collateral  for  the  loan. 

•  •        •        *        • 

Trust  or  restricted  land  has  the 
meaning  given  to  "trust  land"  in  section 
184(k)(9)  of  the  Housing  and 
Community  Development  Act  of  1992. 

6.  Section  1005.104  is  amended  by  - 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows: 

§  1 005.1 04    What  lenders  are  eligible  for 
participation? 

•  •        *        •        • 

(d)  Any  other  lender  that  is 
supervised,  approved,  regulated,  or 
insured  by  any  other  agency  of  the 
United  States;  or 

(e)  Any  other  lender  approved  by  the 
Secretary  under  this  part. 


7.  Section  1005.105  is  amended  by 
revising  paragraphs  ld)(2),  (d)(3).  (d)(4), 
(e).  and  (f)  to  read  as  follows: 

$1005.105   What  are  eligible  loans? 

*        •        •        •        * 

(d)*  •  • 

(2)  The  advances  may  be  made  only 
as  provided  in  the  building  loan 
agreement; 

(3)  The  principal  amovmt  of  the 
mortgage  is  held  by  the  mortgagee  in  an 
interest  bearing  account,  trust,  or  escrow 
for  the  benefit  of  the  mortgagor,  pending 
advancement  to  the  mortgagor  or  the 
mortgagor's  creditors  as  provided  in  the 
loan  araeement;  and 

(4)  'Ine  mortgage  shall  bear  interest  on 
the  amoimt  advanced  to  the  mortgagor 
or  the  mortgagor's  creditors  and  on  the 
amoimt  held  in  an  account  or  trust  for 
the  benefit  of  the  mortgagor. 

(e)  Environmental  compliance.  Prior 
to  the  Department's  issuance  of  a 
commitment  to  guarantee  any  loan  or  (if 
no  commitment  is  issued)  prior  to 
guarantee  of  any  loan,  there  must  be 
compliance  with  environmental  review 
procedures  to  the  extent  applicable 
under  part  50  of  this  title.  If  the  loan 
involves  proposed  or  new  construction, 
the  Department  will  require  compliance 
with  procedures  similar  to  those 
required  by  §  203.l2rc)(2)  of  this  title  for 
FHA  mortgage  insurance. 

(f)  Lack  of  access  to  private  financial 
markets.  In  order  to  be  eligible  for  a  loan 
guarantee  if  the  property  is  not  on  trust 
or  restricted  land,  the  borrower  must 
certify  that  the  borrower  lacks  access  to 
private  financial  markets.  Borrower 
certification  is  the  only  certification 
required  by  HUD. 

8.  A  new  §  1005.106  is  added  to  read 
as  follows: 

§1005.106    What  is  the  Direct  Guarantee 
procedure? 

(a)  General.  A  loan  may  be  processed 
imder  a  Direct  Guarantee  procediue 
approved  by  the  Department,  under 
which  the  Department  does  not  issue 
commitments  to  guarantee  or  review 
appUcations  for  loan  guarantees  before 
mortgages:  are  executed  by  lenders 
approved  for  Direct  Guarantee 
processing.  The  Department  will 
approve  a  loan  before  the  loan  is 
guaranteed. 

(b)  Mortgagee  sanctions.  Depending 
on  the  nature  and  extent  of  the 
noncompliance  with  the  requirements 
applicable  to  the  Direct  Guarantee 
procedure,  as  determined  by  the 
Department,  the  Department  may  take 
such  actions  as  are  deemed  appropriate 
and  in  accordance  with  pubUshed 
guidelines. 

9.  Section  1005.107  is  amended  by 
adding  a  heading  for  paragraph  (a)  and 
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by  revising  paragraph  (a)(1),  the 
introductory  text  of  paragraph  (b),  and 
the  first  sentence  of  paragraph  (b)(2)  to 
read  as  follows: 

§1005.107    What  Is  eligible  collateral? 

(a)  In  general.  •  *  * 

(1)  The  property  and/or 
improvements  to  be  acquired, 
constructed,  or  rehabilitated,  to  the 
extent  that  an  interest  in  such  property 
is  not  subject  to  the  restrictions  against 
alienation  applicable  to  trust  or 
restricted  land; 

*  •        •        •        • 

(b)  Leasehold  of  trust  or  restricted 
land  as  collateral.  If  a  leasehold  interest 
in  trust  or  restricted  land  is  used  as 
collateral  or  security  for  the  loan,  the 
following  additional  provisions  apply: 

(D*  *  • 

(2)  Assumption  or  sale  of  leasehold. 
The  lease  form  must  contain  a  provision 
requiring  tribal  consent  before  any 
assumption  of  an  existing  lease,  except 
where  title  to  the  leasehold  interest  is 
obtained  by  the  Department  through 
foreclosure  of  the  guaranteed  mortgage 
or  a  deed  in  lieu  of  foreclosiue.  *  •  * 

*  •        •        •        • 

10.  Section  1005.111  is  revised  to  read 
as  follows: 

§  1 005.1 1 1    What  safety  and  quality 
standards  apply? 

Loans  guaranteed  imder  section  184 
must  be  for  dwelling  units  which  meet 
the  safety  and  quality  standards  set  forth 
in  section  184(j). 

11.  The  first  sentence  of  §  1005.112  is 
revised  to  read  as  follows: 

§1005.112    How  do  eligible  lenders  and 
eligible  borrowers  demonstrate  compliance 
with  applicable  tribal  laws? 

The  lender  and  the  borrower  will  each 
certify  that  they  acknowledge  and  agree 
to  comply  with  all  applicable  tribal 
laws.  *  *  • 

Dated:  August  4, 1998. 
Andrew  Cuomo, 

Secretary. 

Note:  The  following  appendix  will  not  be 
codified  in  the  Code  of  Federal  Regulations. 

Appendix — Guide  To  Loan  Guarantees 
For  Indian  Housing 

Section  1.  Purpose,  applicability  and  scope. 
Section  2.  Definitions. 
Section  3.  Eligible  loans. 
Section  4.  Eligible  housing. 
Section  5.  Eligible  lenders. 
Section  6.  Eligible  collateral. 
Section  7.  Procedures. 
Section  8.  Guarantee. 
Section  9.  Guarantee  fee. 
Section  10.  Liability  under  guarantee. 
Section  11.  Transfer  and  assumptions. 
Section  12.  Disqualification  of  lenders  and 
civil  money  penalties. 


Section  12.  Payment  under  guarantee. 
Section  13.  Certification  of  compliance  with 
tribal  laws,  and  enforcement. 

Section  1.  Purpose,  Applicability  and  Scope 

The  purpose  of  this  guide  is  to  present,  in 
a  single  document,  the  statutory  and 
regulatory  requirements,  and  certain  other 
important  administrative  requirements,  that 
apply  to  the  Loan  Guarantees  for  Indian 
Housing  Program  under  section  184  of  the 
Housing  arid  Community  Development  Act  of 
1992  (P.L.  102-550,  approved  October  28. 
1992,  as  amended  by  the  Native  American 
Housing  Assistance  and  Self-Determination 
Act  of  1996  (P.L  104-330.).  Although  it 
presents  the  regulatory  and  statutory 
requirements  in  a  combined  format,  this 
guide  is  a  secondary  source  for  these 
requirements.  Title  24  of  the  Code  of  Federal 
Regulations  is  the  primary,  governing  source 
for  regulatory  requirements,  and  section  184 
is  the  primary,  governing  source  for  statutory 
requirements. 

Under  section  184,  the  Department  of 
Housing  and  Urban  Development  (the 
Department)  has  the  authority  to  guarantee 
loans  for  the  construction,  acquisition, 
rehabilitation,  or  acquisition  and 
rehabilitation,  of  1-  to  4-family  homes  on 
trust  and  restricted  lands  for  Indians 
(including  Alaska  Natives)  and  certain  other 
lands  under  the  jurisdiction  of  an  Indian 
tribe.  This  guide  describes  the  eligibility  of 
borrowers,  lenders  and  property,  as  well  as 
the  benefits  of  the  Indian  Loan  Guarantee 
Program. 

Section  2.  Definitions 

Default  means  the  failure  by  a  borrower  to 
make  any  payment  or  to  perform  any  other 
Obligation  under  the  terms  of  a  loan,  if  such 
failure  continues  for  a  period  of  more  than 
30  days. 

Department  or  HUD  means  the  U.  S. 
Department  of  Housing  and  Urban 
Development. 

Direct  guarantee  means  the  underwriting 
procedure  which  qualified  and  approved 
mortgagees  may  use  as  described  in  24  CFR 
1005.104.  The  Secretary  will  publish 
guidelines  for  Direct  guaranty  underwriting 
procedures  and  underwriter  qualifications  in 
a  Guidebook.  Compliance  with  these 
guidelines  is  the  minimum  standard  of  due 
diligence. 

Guarantee  Fund  means  the  Indian  Housing 
Loan  Guarantee  Fund  established  under 
section  184(i)  of  the  Housing  and  Community 
Development  Act  of  1992. 

Holder  means  the  holder  of  the  guarantee 
certificate  and  in  this  program  is  variously 
referred  to  as  the  lender,  the  holder  of  the 
certificate,  the  holder  of  the  guarantee,  and 
the  mortgagee. 

Indian  means  any  person  recognized  as 
being  an  Indian  or  Alaska  Native  by  an 
Indian  tribe,  the  Federal  Government,  or  any 
State,  and  includes  the  term  "Native 
American". 

■  Indian  or  Alaska  Native  area  means  the 
area  within  which  an  Indian  housing 
authority  or  tribally  designated  housing 
entity  (THDE),  as  defined  in  section  4  of  the 
Native  American  Housing  Assistance  and 
Self-Determination  Act  of  1996,  is  authorized 
to  provide  housing. 


Indian  Housing  Authority  (IHA)  means  any 
entity  that  is  authorized  to  engage  in  or  assist 
in  the  development  or  operation  of  low- 
income  housing  for  Indians  or  housing 
subject  to  the  provisions  of  section  184  and 
that  is  established  either  (1)  by  exercise  of  the 
power  of  self-government  of  an  Indian  tribe 
independent  of  State  law,  or  (2)  by  operation 
of  State  law  providing  specifically  for 
housing  authorities  for  Indians,  including 
regional  housing  authorities  in  the  State  of 
Alaska.  The  term  includes  tribally  designated 
housing  entities  under  the  Native  American 
Housing  Assistance  and  Self-Determination 
Act  of  1996. 
Mortgage  means: 

{a)(i)  A  first  lien  as  is  commonly  given  to 
seciue  advances  on,  or  the  unpaid  purchase 
price  of,  real  estate  under  the  laws  of  the 
jurisdiction  where  the  property  is  located 
and  may  refer  to  a  security  instrument 
creating  a  lien,  whether  called  a  mortgage, 
deed  of  trust,  security  deed,  or  another  term 
used  in  a  particular  jurisdiction;  or 

(ii)  A  loan  secured  by  collateral  as  required 
by  24  CFR  1005.107;  and 

(b)  The  credit  instrument,  or  note,  secured 
thereby. 

Mortgagee  or  lender  means  the  same  as 
holder. 

Mortgagor  or  borrower  means  the  party 
receiving  the  loan,  and  authorized  successors 
or  assigns. 

Principal  residence  means  the 
dwelling  where  the  mortgagor  maintains 
(or  will  maintain)  his  or  her  permanent 
place  of  abode,  and  typically  spends  (or 
win  spend)  the  majority  of  the  calendar 
year.  A  person  may  have  only  one 
principal  residence  at  any  one  time. 
Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Section  184  means  section  184  of  the. 
Housing  and  Community  Development 
Act  of  1992. 

Standard  housing  means  a  dwelling  unit  or 
housing  that  complies  with  the  requirements 
established  in  this  guide. 

Tribe  or  Indian  tribe  means  any  tribe,  band, 
nation  or  other  organized  group  or 
community  of  Indians,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act,  that  is  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians  pursuant  to 
the  Indian  Self-Determination  and  Education 
Assistance  Act  of  1975. 

Trust  or  restricted  land  means  land,  title  to 
which  is  held  by  the  United  States  for  the 
benefit  of  an  Indian  or  Indian  tribe;  or,  land, 
title  to  which  is  held  by  an  Indian  tribe; 
subject  to  a  restriction  against  alienation 
imposed  by  the  United  States. 

Underwriting  is  the  evaluation  of 
documentation  to  detemiine  risk. 

Section  3.  Eligible  Loans 

(a)  In  general.  Only  fixed  rate,  fixed  term 
loans  with  even  monthly  payments  are 
eligible  under  the  Section  184  program. 

(b)  Eligible  borrowers.  A  loan  guaranteed 
under  S^tion  184  may  be  made  to  a 
borrower  that  is: 
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(1)  An  Indian  who  will  occupy  it  as  a 
principal  residence  and  who  is  otherwise 
qualified  under  this  part: 

(2)  An  Indian  Housing  Authority;  or 

(3)  An  Indian  tribe. 

(c)  Terms  of  loan.  The  loan  shall: 

(1)  Be  made  for  a  term  not  exceeding  30 
years; 

(2)  Bear  interest  (exclusive  of  the  guarantee 
fee  and  service  charges,  if  any)  at  a  fixed  rate 
agreed  upon  by  the  borrower  and  the  lender 
and  determined  by  the  Department  to  be 
reasonable,  which  may  not  exceed  the  rate 
generally  charged  in  the  area  (as  determined 
by  the  Department)  for  home  mortgage  loans 
not  guaranteed  or  insured  by  any  agency  or 
instrumentality  of  the  Federal  Government. 

(d)  Maximum  loan  amounts. 

(1)  A  principal  obligation  may  not  exceed 
the  lesser  of: 

(i)  97.75  percent  of  the  appraised  value  of 
the  property  as  of  the  date  the  loan  is 
accepted  for  guarantee  (or  98.75  percent  if 
the  value  of  the  property  is  $50,000  or  less); 
and 

(ii)  Amounts  approved  otherwise  by  the 
Department. 

(2)  The  balance  of  the  purchase  price  must 
involve  a  payment  on  account  of  the  property 
that  may  be: 

(i)  In  cash  or  other  property  of  equivalent 
value  acceptable  to  the  lender  and  the 
Department,  or 

(ii)  The  value  of  any  improvements  to  the 
property  made  through  the  skilled  or 
unskilled  labor  of  the  borrower,  appraised  in 
accordance  with  generally  acceptable 
practices  and  procedures. 

(e)  Construction  advances.  The  Etepartment 
may  guarantee  loans  fiom  which  advances 
will  be  made  during  construction.  The 
Dep>artment  will  provide  guarantees  for 
advances  made  by  the  mortgagee  during 
construction  if  all  of  the  following  conditions 
are  satisfied: 

(1)  The  mortgagor  and  the  mortgagee 
execute  a  building  loan  agreement,  approved 
by  HUD,  setting  forth  the  terms  and 
conditions  under  which  advances  will  be 
made: 

(2)  The  advances  are  made  only  as 
provided  in  the  building  loan  agreement; 

(3)  The  principal  amount  of  the  mortgage 
is  held  by  the  mortgagee  in  an  interest 
bearing  account,  trust,  or  escrow  for  the 
benefit  of  the  mortgagor,  pending 
advancement  to  the  mortgagor  to  the 
mortgagor's  creditors  as  provided  in  the 
building  loan  agreement;  and 

(4)  The  mortgage  shall  bear  interest  on  the 
amount  advanced  to  the  mortgagor  or  to  the 
mortgagor's  creditors  and  on  the  amount  held 
in  an  account  or  trust  for  the  benefit  of  the 
mortgagor. 

(f)  Environmental  compliance.  Prior  to  the 
Department's  issuance  of  a  conmiitment  to 
guarantee  any  loan  or  (if  no  commitment  is 
issued)  prior  to  guarantee  of  any  loan,  there 
must  be  compliance  with  environmental 
review  procedures  to  the  extent  applicable 
under  24  CFR  part  50.  If  the  loan  involves 
prop>osed  or  new  construction,  the 
Department  will  require  compliance  vnth 
procedures  similar  to  those  required  by  24 
CFR  203.12(c)(2)  for  FHA  mortgage 
insurance. 


Section  4.  Eligible  Housing 

(a)  In  general.  A  loan  guaranteed  under 
Section  184  may  be  used  for  the  construction, 
acquisition,  rehabilitation,  or  acquisition  and 
rehabilitation,  of  a  1-  to  4-family  dwelling 
located  on  trust  or  restricted  land,  or  land 
located  in  an  Indian  area  that  is  under  the 
jurisdiction  of  an  Indian  tribe  for  which  an 
Indian  housing  plan  has  been  submitted  and 
approved  pursuant  to  Sections  102  and  103 
of  the  Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996  that 
provides  for  the  use  of  loan  guarantees  under 
Section  184  to  provide  affordable 
homeownership  housing  in  such  areas. 

(b)  Safety  and  quality  standards.  Loans 
guaranteed  under  Section  184  shall  be  made 
only  on  dwelling  units  which  meet  safety 
and  quality  standards  set  forth  herein.  Each 
unit  must: 

(1)  Be  decent,  safe,  sanitary,  and  modest  in 
size  and  design; 

(2)  Conform  with  applicable  general 
construction  standards  for  the  region; 

(3)  Contain  a  heating  system  that: 

(i)  Has  the  capacity  to  maintain  a  minimum 
temperature  in  the  dwelling  of  65  degrees 
Fahrenheit  during  the  coldest  weather  in  the 
area; 

(ii)  Is  safe  to  operate  and  maintain; 

(iii)  Delivers  a  uniform  distribution  of  heat; 
and 

(iv)  Conforms  to  any  applicable  tribal 
heating  code  or,  if  there  is  no  applicable 
tribal  code,  an  appropriate  county.  State,  or 
National  code; 

(4)  Contain  a  plumbing  system  that: 
(i)  Uses  a  properly  installed  system  of 

piping; 

(ii)  Includes  a  kitchen  sink  and  a 
partitional  bathroom  with  lavatory,  toilet, 
and  bath  or  shower;  and 

(iii)  Uses  water  supply,  plumbing  and 
sewage  disposal  systems  that  conform  to  any 
applicable  tribal  code  or,  if  there  is  no 
applicable  tribal  code,  the  minimum 
standards  established  by  the  applicable 
county  or  State; 

(5)  Contain  an  electrical  system  using 
wiring  and  equipment  properly  installed  to 
safely  supply  electrical  energy  for  adequate 
lighting  and  for  operation  of  appliances  that 
conforms  to  any  applicable  tribal  code  or,  if 
there  is  no  applicable  tribal  code,  an 
appropriate  county.  State,  or  National  code; 

(6)  Be  not  less  than: 

(i)  570  square  feet  in  size,  if  designed  for 
a  family  of  not  more  than  4  persons; 

(ii)  850  square  feet  in  size,  if  designed  for 
a  femily  of  not  less  than  5  and  more  than  7 
persons;  and 

(iii)  1020  square  feet  in  size,  if  designed  for 
a  family  of  not  less  than  8  persons,  or 

(iv)  The  size  provided  under  the  applicable 
locally  adopted  standards  for  size  of  dwelling 
units;  except  that  the  Department,  upon  the 
request  of  a  tribe  or  Indian  Housing 
Authority,  may  waive  the  size  requirements 
under  this  paragraph;  and 

(7)  Conform  with  the  energy  performance 
requirements  for  new  construction 
established  by  the  Department  under  section 
526(a)  of  the  National  Housing  Act. 

Section  5.  Eligible  Lenders 

(a)  Required  approval.  The  loan  shall  be 
made  only  by  a  lender  meeting  qualifications 


established  in  this  part,  except  that  loans 
otherwise  insured  or  guaranteed  by  any 
agency  of  the  Federal  Government,  or  made 
by  an  organization  of  Indians  from  amounts 
borrowed  from  the  United  States  shall  not  be 
eligible  for  guarantee  under  this  part.  The 
following  lenders  are  approved  under  this 
part: 

(1)  Any  mortgagee  approved  by  the 
Department  of  Housing  and  Urban 
Development  for  participation  in  the  single 
family  mortgage  insurance  program  under 
title  II  of  the  National  Housing  Act. 

(2)  Any  lender  whose  housing  loans  under 
chapter  37  of  title  38,  United  States  Code  are 
automatically  guaranteed  pursuant  to  section 
1802(d)  of  such  title. 

(3)  Any  lender  approved  by  the 
Department  of  Agriculture  to  make 
guaranteed  loans  for  single  family  housing 
under  the  Housing  Act  of  1949. 

(4)  Any  other  lender  that  is  supervised, 
approved,  regulated,  or  insured  by  any  other 
agency  of  the  Federal  Government. 

(5)  Any  other  lender  approved  by  the 
Secretary  imder  this  part. 

(b)  Direct  guarantee  approval.  To  be 
approved  for  the  Direct  guarantee  program,  a 
lender  must  be  an  approved  mortgagee  under 
24  CFR  202.6,  202.7  or  203.10,  or  must  meet 
the  requirements  of  section  (a)(4)  or  (a)(5) 
above.  In  addition,  the  lender  must  establish 
that  it  meets  the  following  qualifications: 

(1)  The  lender,  or  one  of  its  principal 
officers,  has  5  years  of  experience  in  the 
origination  of  single  family  mortgages. 

(2)  The  lender  has  cm  its  permanent  staff 
an  underwriter  meeting  the  standards  of  the 
Secretary  and  authorized  by  the  lender  to 
bind  the  lender  on  matters  involving  the 
origination  of  section  184  mortgage  loans 
through  the  direct  guarantee  procedure. 

(3)  The  lender  must  assure  that  iu 
underwriter  and  technical  staff  have  been 
trained  and  are  knowledgeable  in  the  section 
184  underwriting  requirements. 

(4)  The  mortgagee  must  submit  initially 
two  section  184  mortgage  loans,  processed  in 
accordance  with  the  process  set  forth  in 
section  7(b)  of  this  guide.  The  documents 
required  by  section  7(b)  will  be  reviewed  by 
the  Secretary  and,  if  acceptable,  a  firm 
commitment  will  be  issued  prior  to  loan 
closing.  If  the  undervmting  and  processing  of 
these  two  loans  is  satisfactory,  then  the 
lender  may  be  approved  to  close  subsequent 
loans  without  a  prior  commitment  and 
submit  them  directly  for  guarantee  in 
accordance  with  the  process  set  forth  in 
section  7(b).  Unsatisfactory  performance  by 
the  lender  at  this  stage  constitutes  grounds 
for  denial  of  approval  for  the  direct  guarantee 
procedure  or  for  continued  pre-closing 
review  of  a  lender's  submissions. 

(c)  Mortgagee  sanctions.  Depending  on  the 
nature  and  extent  of  the  noncompliance  with 
the  requirements  applicable  to  the  Direct 
Guarantee  procedure,  as  determined  by  the 
Department,  the  Department  may  take  such 
actions  as  are  deemed  appropriate  and  in 
accordance  with  published  guidelines. 

Section  6.  Eligible  Collateral 

(a)  In  general.  A  loan  guaranteed  under 
Section  184  may  be  secured  by  any  collateral 
authorized  under  Federal,  State,  or  tribal  law 
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and  determined  by  the  lender  and  approved 
by  the  Department  to  be  sufficient  to  cover 
the  amount  of  the  loan,  and  may  include,  but 
is  not  limited  to,  the  following: 

(1)  The  property  and/or  improvements  to 
be  acquired,  constructed,  or  rehabilitated,  to 
the  extent  that  an  interest  in  such  property 
is  not  subject  to  the  restrictions  of  trust  lands 
against  alienation; 

(2)  A  first  and/or  second  mortgage  on 
property  other  than  trust  land; 

(3)  Personal  property;  or 

(4)  Cash,  notes,  a^  interest  in  securities, 
royalties,  annuities,  or  any  other  property 
that  is  transferable  and  whose  present  value 
may  be  determined. 

(b)  Leasehold  on  trust  or  restricted  land  as 
collateral.  If  a  leasehold  interest  in  trust  or 
restricted  land  is  used  as  collateral  for  the 
loan,  the  following  additional  provisions 
apply: 

(1)  Approved  Lease.  Any  land  lease  for  a 
unit  financed  under  Section  184  must  be  on 
a  form  approved  by  both  HUD  and  the 
Bureau  of  Indian  Affairs,  U.S.  Department  of 
Interior. 

(2)  Assumption  or  sale  of  leasehold.  If  a 
leasehold  is  used  as  security  for  the  loan,  the 
lease  form  must  contain  a  provision  requiring 
tribal  consent  before  any  assumption  of  an 
existing  lease,  except  where  title  to  the 
leasehold  interest  is  obtained  by  the 
Department  through  foreclosure  of  the 
guaranteed  mortgage.  A  mortgagee  other  than 
the  Department  must  obtain  tribal  consent 
before  obtaining  title  through  a  foreclosure 
sale.  Tribal  consent  must  be  obtained  on  any 
subsequent  transfer  from  the  purchaser, 
including  the  Department,  at  foreclosure  sale. 
The  lease  may  not  be  terminated  by  the  lessor 
without  HUD's  approval  while  the  mortgage 
is  guaranteed  or  held  by  the  Department. 

(3)  Eviction  procedures.  Before  HUD  will 
guarantee  a  loan  secured  by  trust  or  restricted 
land,  the  tribe  having  jurisdiction  over  such 
property  must  notify  the  Department  that  it 
has  adopted  and  will  enforce  procedures  for 
eviction  of  defaulted  mortgagors  where  the 
guaranteed  loan  has  been  foreclosed. 

(i)  Enforcement.  If  the  Department 
determines  that  the  tribe  has  failed  to  enforce 
adequately  its  eviction  procedures,  HUD  will 
cease  issuing  guarantees  for  loans  for  tribal 
members  except  pursuant  to  existing 
commitments  by  the  Department  or  loan 
approvals  by  the  lender  under  the  Direct 
Guarantee  procedure.  Adequate  enforcement 
is  demonstrated  where  prior  evictions  have 
been  completed  within  60  days  after  the  date 
of  the  notice  by  HUD  that  foreclosure  was 
completed. 

(ii)  Review.  If  the  Department  ceases 
issuing  guarantees  in  accordance  with  the 
first  sentence  of  paragraph  (c)(1)  of  this 
section,  HUD  shall  notify  the  tribe  of  the 
reasons  for  such  action  and  that  the  tribe 
may,  within  30  days  after  notification  of 
HUD's  action,  file  a  written  appeal  with  the 
Field  Office  of  Native  American  Programs 
(FONAP)  Administrator.  Within  30  days  after 
notification  of  an  adverse  decision  on  the 
appeal  by  the  FONAP  Administrator,  the 
tribe  may  file  a  written  request  for  review 
with  the  Deputy  Assistant  Secretary,  Office  of 
Native  American  Programs  (ONAP).  Upon 
notification  of  an  adverse  decision  by  the 


Deputy  Assistant  Secretary,  the  tribe  has  30 
additional  days  to  file  an  appeal  with  the 
Assistant  Secretary  for  Public  and  Indian 
Housing.  The  determination  of  the  Assistant 
Secretary  shall  be  final,  but  the  tribe  may 
resubmit  the  issue  to  the  Assistant  Secretary 
for  review  at  any  subsequent  time  if  new 
evidence  or  changed  circumstances  warrant 
reconsideration.  (Any  other  administrative 
actions  determined  to  be  necessary  to  debar 
a  tribe  from  participating  in  this  program  will 
be  subject  to  the  formal  debarment  or  limited 
denial  of  participation  procedures  contained 
in  24  CFR  part  24). 

Section  7.  Procedures. 

(a)  Firm  conmiitment  procedure.  Lenders 
that  do  not  meet  the  approval  requirements 
of  section  5(b),  or  lenders  approved  for  the 
direct  guarantee  procedure  that  do  not 
process  a  particular  loan  using  that 
procedure,  must  submit  an  application  for 
section  184  loan  guarantee  in  a  form 
prescribed  by  the  Secretary,  prior  to  making 
the  loan.  If: 

(1)  A  loan  for  a  specified  property  has  been 
approved  for  a  guarantee,  and 

(2)  A  specified  borrower  and  all  other 
proposed  terms  and  conditions  of  the  loan 
meet  the  eligibility  requirements  for 
guarantee  as  determined  by  the  Secretary,  the 
Secretary  will  approve  the  application  for 
guarantee  by  issuing  a  commitment  setting 
forth  the  terms  and  conditions  of  guarantee. 

(b)  Direct  guarantee  procedure.  (1)  In 
general.  Under  the  Direct  Guarantee 
procedure,  the  Secretary  does  not  review  or 
approve  applications  for  loan  guarantee 
before  the  loan  is  executed  or  issue  a  finn 
commitment  except  as  determined  by  the 
Secretary.  Under  this  program,  the  lender 
determines  that  the  proposed  loan  is  eligible 
for  guarantee  under  the  section  184  program 
requirements,  and  submits  to  the  Secretary 
processing  and  closing  documents  that  the 
Secretary  will  identify  for  lenders  in 
administrative  issuances.  The  Secretary  then 
reviews  the  documents  as  needed  (and,  in 
cases  involving  the  guarantee  of  a  loan  from 
which  advances  will  be  made  during 
construction,  completes  an  environmental 
review  to  the  extent  required  by  24  CFR  50.4) 
before  approving  and  guaranteeing  the  loan. 

(2)  Use  of  procedure.  A  lender's  use  of  the 
direct  guarantee  procedure  is  voluntary. 
Lender  who  are  approved  for  that  procedure 
may  choose  which  section  184  loans  are 
underwritten  using  that  procedure  or  the  firm 
commitment  procedure. 

Section  8  Guarantee 

(a)  Extent  of  guarantee.  A  certificate  issued 
in  accordance  with  Section  184  guarantees 
100  percent  of  the  unpaid  principal  and 
interest  of  the  underlying  loan. 

(b)  Approval  process.  If  the  Department 
approves  a  loan  for  guarantee  and  receives 
the  required  guarantee  fee,  the  Department 
will  issue  a  certificate  under  Section  184  as 
evidence  of  the  guarantee.  The  loan  is 
considered  guaranteed  when  the  certificate  is 
issued. 

(c)  Standard  for  approval.  The  Department 
may  approve  a  loan  for  guarantee  under 
Section  184  and  issue  a  certificate  only  if  the 
Department  determines  there  is  a  reasonable 


prospect  of  repayment  of  the  loan.  For  loans 
under  the  firm  commitment  procedure,  this 
determination  will  be  made  before  a  fiiim 
commitment  is  issued  and  the  Secretary  will 
issue  a  certificate  if  the  loan  complies  with 
the  firm  commitment.  For  loans  under  the 
direct  guarantee  procedure,  the  lender  must 
submit  to  the  Secretary  within  60  days  of 
loan  closing  properly  completed 
documentation  and  certifications  as  required 
by  the  Secretary,  and  the  Department  may 
make  the  required  determination  after  loan 
closing  on  the  basis  of  a  review  of  the 
documents  and  certifications  submitted  by 
the  lender. 

(d)  Effect  A  certificate  of  guarantee  issued 
under  Section  184  by  the  Department  shall  be 
conclusive  evidence  of  the  eligibility  of  the 
loan  for  guarantee  under  the  provisions  of 
Section  184  and  the  amount  of  such 
guarantee.  Such  evidence  shall  be 
incontestable  in  the  hands  of  the  bearer  and 
the  full  faith  and  credit  of  the  United  States 
is  pledged  to  the  p>ayment  of  all  amounts 
agreed  to  be  paid  by  the  Department  as 
security  for  such  obligations. 

(e)  Fraud  and  misrepresentation.  Nothing 
in  Section  184  may  preclude  the  Department 
from  establishing: 

(1)  Defenses  against  the  original  lender 
based  on  fraud  or  material  misrepresentation; 
and 

(2)  Establishing  partial  defenses,  based 
upon  regulations  in  effect  on  the  date  of 
issiiance  or  disbursement  (whichever  is 
earlier),  to  the  amount  payable  on  the 
guarantee. 

Section  9.  Guarantee  Fee 

The  lender  shall  pay  to  the  Department,  at 
or  before  the  time  of  issuance  of  the 
guarantee,  a  fee  for  the  guarantee  of  loans 
under  Section  184,  in  an  amount  equal  to  1 
percent  of  the  principal  obligation  of  the 
loan.  This  amount  is  payable  by  the  borrower 
at  closing. 

Section  10.  Liability  Undo-  Guarantee 

The  liability  under  a  guarantee  provided  in 
accordance  with  Section  184  shall  decrease 
or  increase  on  a  pro  rata  basis  according  to 
any  decrease  or  increase  in  the  amount  of  the 
unpaid  obligation  under  the  provisions  of  the 
loan  agreement 

Section  11.  Translier  and  Assumptions 

Notwithstanding  any  other  provision  of 
law,  any  loan  guaranteed  under  this  part, 
including  the  security  interest  given  for  the 
loan,  may  be  sold  or  assigned  by  the  lender 
to  any  financial  institution  subject  to 
examination  and  supervision  by  an  agency  of 
the  Federal  Government  or  of  any  State  or  the 
District  of  Columbia. 

Section  12.  Disqualification  of  Lenders  and 
Civil  Money  Penalties 

(a)  General.  If  the  Department  determines 
that  a  lender  or  holder  of  a  guarantee 
certificate  under  Section  184  has  failed  to 
maintain  adequate  accounting  records,  to 
adequately  service  loans  guaranteed  undw 
Section  184,  to  exercise  proper  credit  or 
underwriting  judgment,  or  has  engaged  in 
practices  otherwise  detrimental  to  the 
interest  of  a  borrower  or  the  United  States, 
the  E)epartment  may: 
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(1)  Refuse,  either  temporarily  or 
permanently,  to  guarantee  any  further  loans 
made  by  such  lender  or  holder; 

(2)  Bar  such  lender  or  holder  from 
acquiring  additional  loans  guaranteed  under 
Section  184;  and 

(3)  Require  that  such  lender  or  holder 
assume  not  less  than  10  percent  of  any  loss 
on  further  loans  made  or  held  by  the  lender 
or  holder  that  are  guaranteed  imder  Section 
184. 

(b)  Qvil  money  penalties  for  intentional 
violations.  If  the  Department  determines  that 
any  lender  or  holder  of  a  guarantee  certificate 
under  Section  184  has  intentionally  failed  to 
maintain  adequate  accounting  records,  to 
adequately  service  loans  guaranteed  under 
Section  184,  or  to  exercise  proper  credit  or 
underwriting  judgement,  the  Department 
may  impose  a  civil  money  penalty  on  such 
lender  or  holder  in  the  manner  and  amount 
provided  under  section  536  of  the  National 
Housing  Act  with  respect  to  mortgagees  and 
lenders  under  such  Act 

(c)  Payment  of  loans  made  in  good  faith. 
Notwithstanding  paragraphs  (a)  and  (b),  the 
Department  may  not  refuse  to  pay  pursuant 
to  a  valid  guarantee  on  loans  of  a  lender  or 
holder  barred  under  Section  184,  if  the  loans 
were  previously  made  in  good  faith. 

Section  13.  Payment  Under  Guarantee 

(a)  Lender  options. 

(1)  General.  In  the  event  of  default  by  the 
borrower  on  a  loan  guaranteed  under  this 
part,  the  holder  of  the  guarantee  certificate 
shall  provide  written  notice  of  the  default  to 
the  Department.  Upon  providing  this  notice, 
the  holder  of  the  guarantee  certificate  will  be 
entitled  to  payment  under  the  guarantee 
(subject  to  the  provisions  of  this  part)  and 


may  proceed  to  obtain  payment  in  one  of  the 
following  manners: 

(i)  Foreclosure.  The  holder  of  the  certificate 
may  initiate  foreclosure  proceedings  (after 
providing  written  notice  of  such  action  to  the 
Department)  and  upon  a  final  order  by  the 
court  authorizing  foreclosure  and  submission 
to  the  Department  of  a  claim  for  payment 
under  the  guarantee,  the  Department  will  pay 
to  the  holder  of  the  certificate  the  pro  rata 
portion  of  the  amount  guaranteed  (as 
determined  in  accordance  with  Section  9  of 
this  guide)  plus  reasonable  fees  and  expenses 
as  approved  by  the  Department  The 
Department  will  be  subrogated  to  the  rights 
of  the  holder  of  the  certificate  and  the  holder 
shall  assign  the  obligation  and  security  to  the 
Department 

(ii)  No  foreclosure.  Without  seeking  a 
judicial  foreclosure  (or  in  any  case  in  which 
a  foreclosure  proceeding  initiated  under 
paragraph  (i)  of  this  section  continues  for  a 
period  in  excess  of  1  year),  the  holder  of  the 
certificate  may  submit  to  the  Department  a 
request  to  assign  the  obligation  and  security 
interest  to  the  Secretary  in  return  for 
payment  of  the  claim  under  the  guarantee. 
The  Department  may  accept  assignment  of 
the  loan  if  the  Secretary  determines  that  the 
assignment  is  in  the  best  interests  of  the 
United  States.  Upon  assignment,  the 
Department  will  pay  to  such  holder  for  a  loss 
on  any  single  ^>an  an  amount  equal  to  the 
pro  rata  portion  of  the  amount  guaranteed  (as 
determined  in  accordance  with  Section  9  of 
this  guide).  The  Department  will  be 
subrogated  to  the  rights  of  the  holder  of  the 
guarantee  and  the  holder  shall  assign  the 
obligation  and  security  to  the  Department 

(2)  Requirements.  Before  any  payment 
under  a  guarantee  is  made  under  p>aragraph 


(1)  of  this  section,  the  holder  of  the  certificate 
shall  exhaust  all  reasonable  possibilities  of 
collection.  Upon  payment,  in  whole  or  in 
part,  to  the  holder,  the  note  of  judgment 
evidencing  the  debt  shall  be  assigned  to  the 
United  States  and  the  holder  shall  have  no 
further  claim  against  the  borrower  or  the 
United  States. 

(b)  Limitations  on  liquidation.  In  the  event 
of  default  by  the  borrower  on  a  loan 
guaranteed  under  Section  184  involving  a 
security  interest  in  restricted  Indian  land,  the 
lender  or  the  Department  will  only  pursue 
liquidation  after  oSering  to  transfer  the 
accoimt  to  an  eligible  tribal  member,  the 
tribe,  or  the  Indian  Housing  Authority 
serving  the  tribe  or  tribes.  If  the  Department 
subsequently  proceeds  to  liquidate  the 
account,  the  Department  will  not  sell, 
transfer,  otherwise  dispose  of  or  alienate  the 
property  except  to  one  of  the  entities 
described  in  the  preceding  sentence. 

Sectioii  14.  Certification  of  Compliance  VtiHh 
Tribal  Laws,  and  Enforcement 

(a)  Certification.  Each  lender  and  borrower 
must  certify  to  acknowledge  and  agree  to 
comply  with  all  Applicable  tribal  laws.  An 
Indian  tribe  with  jurisdiction  over  the 
dwelling  unit  does  not  have  to  be  notified  of 
individual  section  184  loans  imless  required 
by  applica'ble  tribal  law. 

(b)  Enforcement  Failure  of  the  lender  to 
comply  with  applicable  tribal  law  is 
considered  to  be  a  practice  detrimental  to  the 
interest  of  the  borrower  and  may  be  subject 
to  enforcement  action(s)  under  section  184(g) 
of  the  statute. 

[FR  Doc.  98-24415  Filed  9-10-98;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorialty  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  11. 
1998 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 

Commission 

Natural  gas  companies 
(Natural  Gas  Act): 
Interstate  natural  gas 
pipeline  marketing 
affiliates;  identification  on 
Intemet;  put)iished  8-12- 
98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Volatile  organic  compound 
(VOC)  emission 
standards- 
Architectural  coatings; 

puljlished  9-11-98 
Automobile  refinish 
coatings;  put)lished  9- 
11-98 
Consumer  and 
commercial  products; 
regulation  schedule; 
final  listing;  published  9- 
11-98 
Consumer  products; 
published  9-11-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bacillus  sphaericus; 
published  9-11-98 
Cypermethrin;  put)lished  9- 

11-98 
Esfenvalerate;  put>iished  9- 

11-98 
Metdachlon  published  9-11- 

98 
Sulfosate;  published  9-11-98 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  earner  services: 
Telecommunications  Act  of 
1996;  implementatior>— 
Universal  service  policy; 
lowest  corresponding 
price;  clarification; 
published  9-11-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Coastal  dunes  milk-vetch, 
etc.  (five  plants  from 
Monterey  County,  CA); 
published  8-12-98 


STATE  DEPARTMENT 
Visas;  immigrant  and 

nonimmigrant 

documentation: 

Miscellaneous  amendments; 
published  9-11-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Aerospatiale;  put)lished  8-7- 

98 
Bombardier;  published  8-7- 

98 
British  Aerospace;  published 

8-7-98 
Construcciones 
Aeronautlcas,  S.A.; 
published  8-7-98 
de  Havilland;  published  8-7- 

98 
Saab;  published  8-7-98 
Airworthiness  standards: 
Rotorcraft;  normal  and 
transport  category — 
Miscellaneous 
amendments; 
harmonization; 
published  8-12-98 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Commerce  in  firearms  and 

ammunition: 

Posting  of  signs  and  written 
rx>tificatk>n  to  purchasers 
of  handguns;  published  7- 
13-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Pears  (Bartlett)  grown  in — 

Oregon  and  Washington; 
comments  due  by  9-14- 
98;  published  7-1 6-98 
Perisfiable  Agricultural 

Commodities  Act; 

implementation: 

Retailers,  grocery 
wholesalers,  and  other - 
licensees;  license  renewal 
periods;  comments  due  by 
9-14-98;  published  7-31- 
98 
Potatoes  (Irish)  grown  in— 

Colorado;  comments  due  by 
9-14-98;  published  7-16- 
98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 


Gypsy  molh;  oommenis  due 
by  9-14-98:  pubTshed  7- 
16-98 

AGRICULTURE 
DEPARTMENT 
Rural  Telephone  Bank 

Loan  polk^es: 
Telecommunicatnrtt  toan 
program;  k>an  contract 
arxl  mortgage 
documentatwn  reform 
initiative;  comments  due 
by  9-17-98;  published  8- 
18-98 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Telecommuncatkms  system 
constructkxi  poicies  and 
procedures: 
Telecommunications 
borrowers  prek>an  arxl 
postk>an  requirements; 
reductkxi  of  RUB 
oversight  with  respect  to 
preparatKKi  of  plans  and 
specifcatk>ns.  etc.; 
comments  due  t>y  9-15- 
98;  published  7-17-98 
Telephone  k>ans: 
Post-toan  policies  and 
procedures;  k)an  contract 
and  mortgage 
documentatkm  reform 
initiative;  comments  due 
by  9-17-98;  published  8- 
18-98 
COMMERCE  DEPARTMENT 
Natk>nal  Oceanic  and 
Atmospfteric  Administration 
Fishery  conservatkm  and 
management 

Caribbean.  Gulf,  and  South 
Atlantic  fisheries — 
South  Atlantic  sr^apper- 
grouper;  comments  due 
by  9-14-98;  published 
8-14-98 
MagnusorvStevens  Act 
provisk>ns — 
DomestK  fisheries; 
exempted  fishing 
permits  to  conduct 
experimental  fishing; 
applicatkxis;  comments 
due  by  9-15-98; 
published  8-28-98 
Northeastern  United  States 
fisheries — 
Mid-Atlantk:  Fishery 
Management  Council; 
hearings;  comments 
due  by  9-15-98; 
published  8-13-98 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Northem  anchovy; 
comments  due  t>y  9-14- 
98;  published  8- i  9-98 
Pacific  Coast  groundfish; 
conrunents  due  tjy  9-14- 
98;  published  8-28-98 


COMMODITY  FUTURES 
TRADING  COMMISSION 

CommodKy  pool  operators  and 
commodity  trading  advisors: 
Performance  data  and 
disck>sure;  comments  due 
by  9-16-98;  published  6- 
18-98 

Contract  markets: 
Contract  maricet  designatkxi 
applicatkxis — 
Economic  and  publk: 
interest  requiremerrts; 
gukleline  reorganizatkm; 
comments  due  by  9-15- 
98;  published  7-17-98 
Rulemaking  petitkxis: 
Federal  speculative  positkxi 
limits;  increase;  convnents 
due  by  9-15-98;  published 
7-17-98 

ENVIRONIIENTAL 
PROTECTION  AGENCY 

Air  quality  impiementatkm 
plans;  approval  and 
promulgatkxi;  various 
States: 
Alaska;  comments  due  by 

9-17-98;  published  8-18- 

98 

California;  comments  due  by 
9-16-98;  published  8-17- 
98 

Lhah;  comments  due  by  9- 
14-98;  published  8-14-98 
Air  quality  planning  purposes; 
desigr»tk>n  of  areas: 
Kentucky;  comments  due  by 
9-17-98;  published  8-18- 
98 
Clean  Air  Act 
Acki  rain  program- 
Permits  and  sulfur  dk>xkJe 
aik>wance  system; 
reviskxis;  comments 
due  by  9-17-98; 
published  8-24-98 
Drinking  water 
Natkxial  primary  drinking 
water  regulations — 
Lead  and  copper; 
comments  due  t)y  9-17- 
98;  published  8-18-98 
Hazardous  waste  program 
authorizations: 

Delaware;  comments  due  by 
9-17-98;  published  8-18- 
98 
Superfund  program: 
Natmnal  oil  and  hazardous 
sut>stances  contingency 
plar>— 

Nationai  priorities  list 
""      update;  comments  due 

t^  9-16-98;  published 

8-17-98 
Natkxial  prkxities  Ust 

update;  comments  due 

by  9-16-98;  published 

8-17-98 
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National  priorities  list 
update;  comments  due 
by  9-17-98;  pubiistied 
8-18-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Comnx>n  carrier  services: 
Intematiorul  settlements 
policy  and  associated 
filing  requirements; 
biennial  regulatory  review; 
comments  due  by  9-16- 
98;  published  8-18-98 
Radio  services,  special: 
Private  land  mobile 
services — 

-Dedicated  short  range 
communications  of 
intelligent  transportation 
services;  75  MHz  band 
allocation;  conrvnents 
due  by  9-14-98; 
published  6-30-98 
Radio  stations;  table  of 
assignments: 

Texas;  comments  due  by  9- 
14-98;  published  7-31-98 
Wyoming  et  al.;  comments 
due  by  9-14-98;  published 
7-31-98 
Television  broadcasting: 
Digital  broadcast  television 
signals;  carriage  of 
transmissions  by  cat>le 
operators;  comments  due 
by  9-17-98;  published  8-7- 
98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs: 
Laxative  products  (OTC); 
tentative  final  rrHsnograph; 
comments  due  by  9-17- 
98;  published  6-19-98 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Cactus  ferruginous  pygmy- 
owl;  comments  due  by  9- 
14-98;  published  8-13-98 
Importation,  exportation,  arxl 
transportation  of  wildlife: 
Domesticated  species, 
captive-bred  and  captive- 
bom  species,  and  user 
fee  structure;  intent  to 
review;  comments  due  by 
9-14-98;  published  7-15- 
98 
Migratory  bird  permits: 
Falconry  standards — 
Vermont  and  West 
Virginia;  comments  due 


by  9-17-98;  published 
8-18-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

At>andoned  mine  land 

reclamation: 

Projects  financing; 
comments  due  by  9-18- 
98;  published  9-3-98 

JUSTICE  DEPARTMENT 

Criminal  intelligence  sharing 
systems;  policy  clarification; 
comments  due  by  9-18-98; 
published  7-20-98 
National  Instant  Criminal 
Background  Check  System: 
User  fee  regulation: 
comments  due  by  9-16- 
98;  published  8-17-98 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Adminiatration 
Coal  mine  safety  and  health: 
Underground  coal  mines — 
Ventilation;  safety 
standards;  comments 
due  by  9-14-98; 
published  7-14-98   ' 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 
Over-order  price  regulations: 
Compact  over-order  price 
regulations — 
Diverted  or  transferred 
milk  and  resen/e  fund 
for  reimbursemerrt  to 
school  food  authorities; 
comments  due  by  9-16- 
98;  published  8-17-98 
Rulemaking  procedures  arxJ 
producer  referendum; 
comments  due  by  9-14-98; 
published  7-14-98 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Automated  flats;  new 
specificatk>ns:  comments 
due  by  9-16-98;  putilished 
8-26-98 

SMALL  BUSINESS 
ADMINISTRATION 

Business  k>ans: 
504  program  financing  and 
clarification  of  existing 
regulations;  comments 
due  by  9-14-98;  put)lished 
8-13-98 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Atlantic  Intracoastal 
Watenway,  Marine  Corps 
Base  Camp  Lejeune,  NC; 


comments  due  by  9-14- 
98;  published  6-16-98 
TRANSPORTATION 
DEPARTMENT 
Economk:  regulattons: 
Aviation  data  requirements 
review  arxl  modemizatk>n 
program;  comments  due 
by  9-14-98;  published  7- 
15-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Aerospatiatte;  comments 
due  by  9-14-98;  published 
8-13-98 
Air  Tractor,  Inc.;  comments 
due  by  9-18-98;  published 
7-21-98 
Airbus;  comments  due  by  9- 

14-98;  published  8-13-98 
Boeing;  comments  due  by 

9-18-98;  published  8-4-98 
British  Aerospace; 
conrffnents  due  by  9-14- 
98;  published  8-13-98 
Domier;  comments  due  by 
9-14-98;  published  8-13- 
98 
Fokker;  comments  due  by 
9-14-98;  published  8-13- 
98 
General  Electric  Co.; 
comments  due  by  9-14- 
98;  published  7-14-98 
McDonnell  Douglas; 
comments  due  by  9-14- 
98;  published  7-30-98 
Pratt  &  Whitney;  comments 
due  t>y  9-14-98;  published 
7-14-98 
Raytheon;  comments  due  by 
9-18-98;  published  7-8-98 
RoUaden  Schneider 
Flugzeugbau  GmbH; 
comments  due  by  9-17- 
98;  published  8-14-98 
Rolls-Royce  Ltd.;  comments 
due  by  9-14-98;  published 
7-14-98 
Short  Brothers;  comments 
due  by  9-14-98;  published 
8-13-98 
Class  C  and  Class  D 
eiirspace;  comments  due  by 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  a  briefing  in  New  Yoric  City,  see 
announcement  on  the  inside  cover  of  this  issue. 
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of  the  U.S.  Government  Printing  Office  at 

http://www.access.gpo.gov/nara/indexJitmI 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 
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Attention:  Federal  A^ndes 

Plain  Language  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1,  1998 — Plain  Language 
in  Government  Writing  (63  FR  31883,  June  10,  1998).  Our 
address  is:  http://www.nara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart981 

[Docket  No.  FV98-«81  -2  FR] 

Almonds  Grown  in  California; 
Increased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  increases  the 
assessment  rate  from  $0.02  to  $0,025  per 
pound  of  almonds  established  for  the 
Almond  Board  of  California  (Board) 
imder  Marketing  Order  No.  981  for  the 
1998-99  and  subsequent  crop  years.  The 
Board  is  responsible  for  local 
administration  of  the  marketing  order 
wluch  regulates  the  handling  of 
almonds  grown  in  California. 
Authorization  to  assess  almond 
handlers  enables  the  Board  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  crop  year  began  on  August  1  and 
ends  July  31.  The  assessment  rate  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  September  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Piuvis,  Marketing  Assistant,  or 
Martin  J.  Engeler,  Marketing  Specialist, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
2202  Monterey  Street,  Suite  102B, 
Fresno,  California  93721;  telephone: 
(209)  487-5901;  Fax:  (209)  487-5906;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
205-6632.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 


Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
205-6632. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
981,  as  amended  (7  CFR  part  981), 
regulating  the  handling  of  almonds 
grown  in  CaUfomia,  hereinafter  referred 
to  as  the  "order."  The  marketing  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  £)epartment  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  almond  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  almonds 
beginning  August  1, 1998,  and  continue 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
poUcies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Undur 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jiuisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Board  for  the 
1998-99  and  subsequent  crop  years 
from  $0.02  per  poimd  to  $0,025  per 
pound. 


The  California  almond  marketing 
order  provides  authority  for  the  Board, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Board  are  producers  and 
handlers  of  California  almonds.  They 
are  familiar  with  the  Board's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1997-98  and  subsequent  crop 
years,  the  Board  recommended,  and  the 
Department  approved,  an  assessment 
rate  that  would  continue  in  effect  from 
crop  year  to  crop  year  imless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the  Board  or 
other  information  available  to  the 
Secretary. 

The  Board  met  on  June  4, 1998.  and 
unanimously  recommended  1998-99 
expenditures  of  $13,049,437  and  an 
assessment  rate  of  $0,025  per  pound  of 
almonds.  In  comparison,  last  year's 
budgeted  expenditures  were 
$11,333,876.  The  assessment  rate  of 
$0,025  is  $.005  higher  than  the  rate 
currently  in  effect.  The  higher  rate  is 
needed  primarily  because  of  a  smaller 
crop  this  year.  The  1997-98  crop  was 
initially  estimated  at  681,600.000 
pounds  compared  to  528,000,000 
pounds  estimated  for  the  1998-99  crop 
year.  The  higher  assessment  rate,  when 
combined  with  other  revenue  sotuces, 
will  generate  adequate  revenue  to  fund 
the  recommended  expenses  and 
programs.  The  Board  also  recommended 
to  continue  the  credit-back  program 
whereby  handlers  can  receive  credit  for 
their  own  promotional  activities  of  up  to 
$0.0125  per  pound  against  their 
assessment  obligation.  Handlers  not 
participating  in  this  program  will  remit 
the  entire  $0,025  to  the  Board. 

The  major  expenditures 
recommended  by  the  Board  for  the 
1998-99  crop  year  include  $4,500,000 
for  paid  generic  advertising,  $2,500,000 
for  other  domestic  promotion  programs, 
$1,495,000  for  international  promotion, 
$1,144,842  for  salaries,  $700,000  for 
nutrition  research,  $548,207  for 
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production  research,  $155,000  for 
market  research.  $125,000  for  travel, 
$124,700  for  quality  control  programs, 
$100,700  for  crop  estimates,  and 
$100,000  for  compliance  audits.     ' 
Budgeted  expenses  for  these  items  in 
1997-98  were  $3,408,000  for  paid 
generic  advertising.  $3,174,000  for  other 
domestic  promotion  programs,  $794,043 
for  international  promotion,  $881,534 
for  salaries,  $695,000  for  nutrition 
research,  $568,679  for  production 
research,  $125,000  for  market  research, 
$90,000  for  travel,  $152,175  for  quality 
control  programs,  $95,400  for  crop 
estimates,  and  $92,500  for  compliance 
audits. 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  considering 
anticipated  expenses  and  production 
levels  of  California  almonds,  and 
additional  pertinent  factors.  In  its 
recommendation,  the  Board  utilized  an 
estimate  of  528,000,000  pounds  of 
assessable  almonds  for  the  1998-99  crop 
year.  If  realized,  this  will  provide 
estimated  assessment  revenue  of 
$6,600,000  from  all  handlers,  and  an 
additional  $3,630,000  from  those 
handlers  who  do  not  participate  in  the 
credit-back  program,  for  a  total  of 
$10,230,000.  In  addition,  it  is 
anticipated  that  $2,819,437  will  be 
provided  by  other  sources,  including 
interest  income.  Market  Access  Program 
reimbursement  from  the  Department  for 
international  promotion  activities, 
revenue  generated  from  the  Board's 
annual  research  conference, 
miscellaneous  income,  funds  derived 
from  the  Board's  authorized  monetary 
reserve,  and  a  grant  from  the  State  of 
CaUfomia.  When  combined,  revenue 
from  these  sources  will  be  adequate  to 
cover  budgeted  expenses.  Any 
imexpended  funds  from  the  1998-99 
crop  year  may  be  carried  over  to  cover 
expenses  during  the  succeeding  crop 
year.  Fimds  in  the  reserve  at  the  end  of 
the  1998-99  crop  year  are  estimated  to 
be  approximately  $3,500,000,  which  is 
within  the  maximum  of  approximately 
six  months  budgeted  expenses  as 
permitted  by  the  order  (§  981.81). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indeBnitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the  Board  or 
other  available  information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Board  will  continue  to  meet  prior  to  or 
during  each  crop  year  to  recommend  a 
budget  of  expenses  and  consider 
recommendations  for  modification  of 
the  assessment  rate.  The  dates  and  times 
of  Board  meetings  are  available  from  the 


Board  or  the  Department.  Board 
meetings  are  open  to  the  public  and 
interested  persons  may  express  their 
views  at  these  meetings.  Tlie 
Department  will  evaluate  Board 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Fiuther  rulemaking  will  be 
undertaken  as  necessary.  The  Board's 
1998-99  budget  has  been  approved;  and 
those  for  subsequent  crop  years  will  be 
reviewed  and,  as  appropriate,  approyed 
by  the  Department. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibihty  Act  (RFA),  the 
AgricultiuBl  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  find  regulatory 
flexibihty  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  piusuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  7,000 
producers  of  ahnonds  in  the  production 
area  and  approximately  102  handlers 
subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Currently,  about  57  percent  of  the 
handlers  ship  under  $5,000,000  worth 
of  almonds  and  43  percent  ship  over 
$5,000,000  worth  of  almonds  on  an 
annual  basis.  In  addition,  based  on 
reported  acreage,  production,  and 
grower  prices,  and  the  total  number  of 
almond  growers,  the  average  annual 
grower  revenue  is  estimated  to  be 
approximately  $160,000.  In  view  of  the 
foregoing,  it  can  be  concluded  that  the 
majority  of  handlers  and  producers  of 
CaUfomia  almonds  may  be  classified  as 
small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Board  and 
collected  from  handlers  for  the  1998-99 
and  subsequent  crop  years  from  $0.02 
per  pound  to  $0,025  per  pound.  The 
Board  unanimously  recommended 
1998-99  expenditures  of  $13,049,437 
and  an  assessment  rate  of  $0,025  per 
poimd.  This  is  compared  to  $11,333,876 
budgeted  for  the  1997-98  crop  year  and 


an  assessment  rate  of  $0,025  for  1998- 
99  that  is  $.005  higher  than  the  1997- 
98  rate.  The  quantity  of  assessable 
almonds  for  tixe  1998-99  crop  year  is 
estimated  at  528.000,000  poimds. 
Income  from  assessments  and  other 
soiux»s  is  expected  to  generate 
sufficient  revenue  to  fund  this  year's 
expenses  and  programs.  Any 
unexpended  funds  from  the  1998-^9 
crop  year  may  be  carried  over  to  cover 
expenses  diuing  the  succeeding  crop 
year. 

The  major  expenditures 
recommended  by  the  Board  for  the 
1998-99  crop  year  include  $4,500,000 
for  paid  generic  advertising,  $2,500,000 
for  other  domestic  promotion  programs, 
$1,495,000  for  international  promotion. 
$1,144,842  for  salaries.  $700,000  for 
nutrition  research,  $548,207  for 
production  research,  $155,000  for 
market  research,  $125,000  for  travel, 
$124,700  for  quality  control  programs, 
$100,700  for  crop  estimates,  and 
$100,000  for  compliance  audits. 

Comparable  expenditures 
recommended  by  the  Board  for  the 
1997-98  crop  year  were  $3,408,000  for 
paid  generic  advertising,  $3,174,000  for 
other  domestic  promotion  programs, 
$794,043  for  international  promotion, 
$881,534  for  salaries,  $695,000  for 
nutrition  research,  $568,679  for 
production  research,  $125,000  for 
market  research,  $90,000  for  travel, 
$152,175  for  quality  control  programs, 
$95,400  for  crop  estimates,  and  $92,500 
for  compliance  audits. 

The  higher  assessment  rate  is  needed 
primarily  because  of  a  smaller  crop  this 
year.  The  1997-98  assessable  crop  was 
initially  estimated  at  681,600,000 
pounds,  compared  to  528,000,000  for 
the  1998-99  crop  year.  The  higher 
assessment  rate  will  help  generate 
adequate  revenue  to  fund  the 
recommended  expenses  and  programs. 

Prior  to  arriving  at  the  recommended 
expenditiue  level  and  assessment  rate, 
the  Board  considered  alternatives  and 
ultimately  conciured  on  the 
recommended  programs  and 
expenditure  level,  and  determined  a  rate 
of  $0,025  per  pound  of  assessable 
almonds  is  necessary  to  generate 
adequate  revenue  to  fund  the 
recommended  expenses  and  programs. 

A  review  of  historical  information  and 
preliminary  information  periaining  to 
the  upcoming  crop  year  indicates  Uiat 
the  grower  price  for  the  1998-99  season 
could  range  between  $1.50  and  $2.00 
per  pound  of  almonds.  Therefore,  the 
estimated  assessment  revenue  for  the 
1998-99  crop  year  as  a  percentage  of 
total  grower  revenue  could  range 
between  .97  and  1.3  percent. 


This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  Board's  meeting  was 
widely  publicized  throughout  the 
California  almond  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Board  deliberations  on  all  issues.  Like 
all  Board  meetings,  the  Jime  4, 1998, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue. 

"rhis  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  California 
almond  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  I%partment  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  proposed  rule  concerning  this 
action  was  pubUshed  in  the  Federal 
Register  on  July  24. 1998  (63  FR  39755). 
Copies  of  the  proposed  rule  were  also 
mailed  or  sent  via  facsimile  to  all 
almond  handlers.  Finally,  the  proposal 
was  made  available  through  the  Internet 
by  the  Office  of  the  Federal  Register. 

A  30-day  comment  period  ending 
August  24. 1998.  was  provided  for 
interested  persons  to  respond  to  the 
proposal.  One  comment  in  support  of 
the  proposed  rule  was  received  from  a 
large  cooperative  handler.  This  handler 
supports  increasing  the  assessment  rate 
and  continuing  the  credit-back  program 
mentioned  earlier. 

The  proposed  regulatory  language  in 
§981.343  incorrectly  stated  that  the 
assessment  rate  of  $0,025  per  poimd  of 
assessable  almonds  would  apply  on  and 
after  June  4, 1998.  The  date  should  have 
been  August  1, 1998.  and  has  been 
corrected. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Information  and  reconunendation 
submitted  by  the  Board,  the  comment 
received,  and  other  available 
information,  it  is  hereby  found  that  this 
rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

Pursuant  to  5  U.S.C.  553,  it  also  foimd 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 


in  the  Federal  Register  because  the 
1998-99  crop  year  began  on  August  1, 
1998,  and  the  marketing  order  requires 
the  assessment  rate  to  apply  to  all 
almonds  received  during  the  1998-99 
and  subsequent  crop  years.  Further, 
handlers  are  already  receiving  1998-99 
crop  year  almonds  from  growers,  the 
Board  needs  to  have  sufficient  funds  to 
cover  its  expenses  that  are  incurred  on 
a  continuous  basis,  and  handlers  are 
aware  of  this  rule  which  was 
recommended  imanimously  at  a  public 
meeting.  Also,  a  30-day  comment  period 
was  provided  for  in  the  proposed  rule, 
and  a  comment  was  received  in  support 
of  this  action  from  a  large  cooperative 
almond  handler. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts.  Reporting  and  reccndkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  amended  as 
follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authmity:  7  U.S.C.  601-674. 

2.  Section  981.343  is  revised  to  read 
as  follows: 

§981.343    Assessment  rate. 

On  and  after  August  1, 1998,  an 
assessment  rate  of  $0,025  per  pound  is 
established  for  California  almonds.  Of 
the  $0,025  assessment  rate,  $0.0125  per 
assessable  pound  is  available  for 
handler  credit-back. 

Dated:  September  8, 1998. 
Robert  C  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  98-24535  Filed  9-11-98;  8:45  am] 
BILUNQ  CODE  341»-02-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-03-AD;  Amendment 
39-10487] 

RIN  2120-AA64 

Airworttiiness  Directives;  Bombardier 
Model  CL-215-6B11  (CL-415  Variant) 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Direct  final  rule;  withdrawal. 


SUMMARY:  This  action  withdraws  a 
direct  final  rule  with  request  for 
comments  that  adopted  a  new 
airworthiness  directive  (AD),  applicable 
to  all  Bombardier  Model  CL-215-6B11 
(CL-415  Variant)  series  airplanes.  That 
action  woidd  have  required  revising  the 
Airplane  Flight  Manual  (AFM)  to 
provide  the  flightcrew  with  procedures 
to  address  a  temporary  loss  of  battery 
bus  power  during  engine  failure  and 
consequent  erroneous  indications  of 
hydraulic  system  pressure,  brake 
pressiue,  rudder  pressure,  and  rudder 
and  elevator  reversion  to  manual  mode. 
Since  the  issuance  of  the  direct  final 
rule,  the  Federal  Aviation 
Administration  (FAA)  has  received  a 
written  adverse  comment.  Accordingly, 
the  direct  final  rule  is  withdrawn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodrigo  J.  Huete,  Flight  Test  Pilot, 
Systems  and  FUght  Test  Branch,  ANE- 
172,  FAA,  Engine  and  Propeller 
Directorate.  New  York  Ainsraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7518;  fox 
(516) 568-2716. 

SUPPLEMENTARY  MFORMATKM:  The  FAA 
published  a  direct  final  rule  with 
request  for  comments  in  the  Federal 
Roister  on  July  9, 1998  (63  FR  37063). 
That  direct  final  rule  amended  part  39 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  39)  to  add  a  new  airworthiness 
directive  (AD),  applicable  to  all 
Bombardier  Model  CL-215-6B11  (CL- 
415  Variant)  series  airplanes,  to  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  provide  the  ffi^tcrew  with 
procedures  to  address  a  temporary  loss 
of  battery  bus  power  during  engine 
failure  and  consequent  erroneous 
indications  of  hydraulic  system 
pressure,  brake  pressure,  rudder 
pressure,  and  rudder  and  elevator 
reversion  to  manual  mode.  That  action 
was  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  specified  actions  were  intended  to 
ensure  that  the  flightcrew  is  advised  of 
the  potential  hazard  associated  with  a 
temporary  loss  of  battery  bus  power 
during  failure  of  the  left  engine  or  the 
left  generator  on  the  left  engine  and  of 
the  procedures  necessary  to  address  it. 

Actions  Since  the  Issuance  of  the  Direct 
Final  Rule 

During  the  conunent  period  for  the 
direct  final  rule,  the  FAA  received  a 
written  adverse  comment.  Accordingly, 
the  direct  final  rule  is  hereby 
withdrawn. 

Withdrawal  of  this  direct  final  rule 
constitutes  only  such  action,  and  does 
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not  preclude  the  agency  from  issuing  a 
notice  in  the  future,  nor  does  it  conunit 
the  agency  to  any  course  of  action  in  the 
futiue. 

Regulatory  Impact 

Since  this  action  only  withdraws  a 
direct  final  rule,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  buirden  on  any  person.  It  will 
have  no  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
leyels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  action  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CTR  Fait  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Withdrawal 

Accordingly,  the  direct  final  rule  with 
request  for  comments,  Docket  9&-NM- 
03-AD,  published  in  the  Federal 
Register  on  July  9. 1998  (63  FR  37063), 
is  withdrawn. 

Issued  in  Renton,  Washington,  on 
September  4. 1998. 
Darrall  M.  Pedenon, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  9»-24549  Filed  9-11-98;  8:45  am] 
BNJJNQ  COOe  4tii>-i»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  29330;  Amdt  No.  1890] 

RIN  2120-AA65 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAP's)  for  operations  at  certain  airport. 
These  regulatory  actions  are  needed 
because  of  the  adoption  of  new  or 
revised  criteria,  or  because  of  changes 
occiuring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigation  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  ffight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SlAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Raster 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SLAP's.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Doctunents.  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Program 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.  Oklahoma  City. 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  Qty.  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 


Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  SLAP's.  llie  complete  regulatory 
description  of  each  SIAP  is  contained  in 
official  FAA  form  doctunents  which  are 
incorporated  by  reference  in  this 
amendment  imder  5  U.S.C.  5S2(a).  1 
CFR  part  51.  and  §  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  niunber  of  SIAP's.,  their 
complex  natiue,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  tise  the  regulatory  text  of 
the  SLAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  sections,  with  the  types 
and  effective  dates  of  the  SLAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAP's  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
afiiected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approadies 
developed  using  the  TERPS  criteria  can 
be  Qown  by  airoaft  equipped  with  a 
Global  Positioning  System  (GPS)  and  or 
Flight  Management  System  (FMS) 
equipment.  In  consideration  of  the 
above,  the  applicable  SIAP's  will  be 
altered  to  include  "or  GPS  or  FMS"  in 
the  title  without  otherwise  reviewing  or 
modifying  the  procedure.  (Once  a  stand 
alone  GPS  or  F^dS  procedure  is 
developed,  the  procediue  title  will  be 
altered  to  remove  "or  GPS  or  FMS"  bom 
these  non-localizer.  non-precision 
instnunent  approach  procedure  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  cturent  SIAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 
of  navigational  equipment.  In 
consideration  of  the  above,  those  SLAP's 
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currently  desipiated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME.RNAV" 
without  otherwise  reviewing  or 
modifying  the  SIAP's. 

Because  of  the  close  and  inunediate 
relationship  between  these  SIAP's  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SLAPs  are,  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  to  keep 
them  operationally  ciuient.  It.   - 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  season,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

Issued  in  Washington,  DC  on  September  4, 
1998. 

Richard  O.  Gordon. 

Acting  Director,  Fli^t  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  FR 
part  97)  is  amended  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read: 

Authority:  49  U.S.C  106(g),  40103, 40106, 
40113-40114,  40120,  44502,  44514,  44701, 
44719,  44721-44722. 

§§97.23.97.27.97.33,97.35    [Amended] 

2.  Amend  97.23.  97.27.  97.33  and 
97.35.  as  appropriate,  by  adding, 
revising,  or  removing  the  following 
SLAPs.  effective  at  0901  UTC  on  the 
dates  specified: 

•  •  •  Effective  October  8. 1998 

Monterey,  CA,  Monterey  Peninsula,  NDB  or 

GPS  RWY  lOR,  Amdt  12A  CANCELLED 
Monterey,  CA,  Monterey  Peninsula,  NDB 

RWY  lOR.  Amdt  12A 
Cortez,  CO,  Cortez  Muni,  VOR  or  GPS  RWY 

2t,  Amdt  5  CANCELLED 
Cortez,  CO.  Cortez  Muni,  VOR  RWY  21. 

Amdt  5 


Keystone  HeighU,  IT-,  Keystone  Airpark, 

VOR/DME  or  GPS  RWY  4,  Amdt  1 

CANCELLED 
Keystone  Heights,  PL.  Keystone  Airpark, 

VOR/DME  RWY  4,  Amdt  1 
lola,  KS,  lola/Allen  County,  NDB  or  GPS 

RWY  1,  Amdt  1  CANCELLED 
tola,  KS,  tola/Allen  County,  NDB  RWY  1. 

Amdt  1  Liberal,  KS,  Liberal  Muni,  VOR/ 

DME  or  GPS  RWY  17,  Amdt  2 

CANCELLED 
Liberal,  KS,  Liberal  Muni,  VOR/DME  RWY 

17,  Amdt  2 
Scott  aty,  KS,  Scott  City  Muni,  NDB  or  GPS 

RWY  35,  Amdt  1  CANCELLED 
Scott  aty,  KS,  Scott  City  Muni.  NDB  RWY 

35,  Amdt  1 
Fitchburg,  MA,  Fitchbuig  Muni,  NDB  or 

GPS-A,  Amdt  2  CANCELLED 
Appleton,  MN,  Appleton  Muni,  NDB  or  GPS 

RWY  13,  Amdt  1  CANCELLED 
Appleton,  MN,  Appleton  Muni,  NDB  RWY 

13.  Amdt 
Bowman,  ND,  Bowman  Muni,  NDB  or  GPS 

RWY  29,  Amdt  3  CANCELLED 
Bowman,  ND,  Bowman  Muni,  NDB  RWY  29, 

Amdt  3 
Lumberton.  NJ,  Lumberton/Flying  W,  VOR  or 

GPS-A,  Amdt  2  CANCELLED 
Andover,  NJ,  Aeroflex-Andover,  VOR  or 

GPS-A.  Amdt  7A  CANCELLED 
Andover,  NJ,  Aeroflex-Andover,  VOR-A, 

Amdt7A 
Lumberton,  NJ,  Lumberton/Flying  W.  VOR- 

A,  Amdt  2 
Hudson.  NY,  Columbia  County,  NDB  or  GPS- 

A,  Amdt  3  CANCELLED 
Hudson,  NY,  Columbia  County,  NDB-A, 

Amdt  3 
Saratoga  Springs,  NY,  Saratoga  County,  VOR 

or  GPS-A,  Amdt  5  CANCELLED 
Saratoga  Springs,  NY,  Saratoga  County, 

VOR-A.  Amdt  5 
Walla  Walla,  WA.  Walla  Walla  Regional, 

VOR  or  GPS  RWY  2,  Amdt  10  CANCELLED 
Walla  Walla,  WA,  Walla  Walla  Regional, 

VOR  RWY  2.  Amdt  10 
Walla  Walla,  WA,  Walla  Walla  Regional, 

NDB  or  GPS  RWY  20,  Amdt  5  CANCELLED 
WaUa  Walla,  WA,  Walla  Walla  Regional. 

NDB  RWY  20,  Amdt  5 
Menomonie,  WI,  Menomonie  Muni-Score 
Field,  VOR/DME  or  GPS  RWY  27,  Orig 
CANCELLED 
Menomonie,  WI,  Menomonie  Muni-Score 
Field,  VOR/DME  RWY  27,  Orig 
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ACTKM:  Final  rule. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29329;  Amdt  Na  1889] 

RIN  212&-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporated  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Ffight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  PubUc  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 


By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Doctunents.  US 
Government  Printing  Office.  _ 

Washington.  IX:  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division.  Ffight  Standards  Service. 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd..  Oklahoma  Qty. 
OK  73169  (Mail  Address:  P.O.  Box 
25082.  Oklahoma  City.  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  histrument  Approach 
Procediues  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (F)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  9720  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  natiue,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  fmd 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
docxmients  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SLAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 


(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  September  4, 
1998. 

Richard  O.  Gordon, 
Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  ptusuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113, 40120. 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97^.  97.25, 97^.  97^,  97.31. 97.33. 
97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  6r  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SL\Ps;  §  97.33 
RNAV  SL\Ps;  and  §  97.35  COPTER 
SIAPs,  identified  as  follows: 

*  *  *  Effective  Upon  Publication 


FDC  Date 


08/21/98. 

08/21/98. 

08/21/98. 

08/21/98  . 

08/25/98. 

08/25/98 

08/25/98 

08/25/98 

08/25/98 

08/25/98 

08/25/98 

08/25/98 


08/27/98 
08/27/98 


State 


IL 

IN 

IN 

PA 

GA 
GA 
GA 
MT 
NY 
NY 
NY 
OH 

CA 
NJ 


City 


CHICAGO/PROSPECT 

HEIGHTS/WHEELING. 
ANDERSON 


ANDERSON  ... 
PITTSBURGH 


GREENSBORO  . 
GREENSBORO  . 
GREENSBORO  . 
STEVENSVILLE 

NEW  YORK  

NEW  YORK  ....... 

NEW  YORK  

OXFORD 


APPLE  VALLEY 
MT  HOLLY 


Airport 


PALWAUKEE  MUNI  

ANDERSON  MUNI-DARLINGTON 

FIELD. 
ANDERSON  MUNI-DARLINGTON 

FIELD. 
PITTSBURGH  INTL 


GREENE  COUNTY  REGIONAL 
GREENE  COUNTY  REGIONAL 
GREENE  COUNTY  REGIONAL 

STEVENSVILLE  

JOHN  F.  KENNEDY  INTL 

JOHN  F.  KENNEDY  INTL 

JOHN  F.  KENNEDY  INTL 

MIAMI  UNIVERSITY 


APPLE  VALLEY  

SOUTH  JERSEY  REGIONAL 


FDC  No. 


8/5934 

8/5940 

8/5941 

8/5935 

8/6058 
8/6059 
8/6060 
8/6066 
8/6069 
8/6070 
8/6071 
8/6046 

8/6117 
8/6112 


SIAP 


ILS  RWY  16,  ORIG... 

NDB  OR  GPS  RWY  30,  AMDT 

5A... 
VOR  OR  GPS-A,  AMDT  8A... 

CONVERGING   ILS  RWY  28R, 

AMDT  1... 
GPS  RWY  6,  ORIG... 
GPS  RWY24,  ORIG... 
VOR/DME-B,  ORIG... 
GPS-A  ORIG... 
ILS  RWY  31R  AMDT  13A... 
RWY  31 L  AMDT  9B... 
ILS  RWY  22R  ORIG... 
NDB  OR  GPS  RWY  5,  AMDT 

10... 
GPS  RWY  18  ORIG... 
GPS  RWY  8  ORIG... 
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FDC  Date 

State 

City 

Airport 

FDC  No. 

SIAP 

08/27/98 

NJ 
MN 

MT  HOLLY 

SOUTH  JERSEY  REGIONAL  

8/6113 
8/6130 

VOR  OR  GPS  RWY  26  AMDT 

08/28/98 

MINNEAPOLIS  

MINNEAPOUS-ST  PAUL  INTL  (WOLD- 

2... 
ILS  RWY  12R,  AMDT  6... 

CHAMBERLAIN). 

08/28/98 

MN 

MINNEAPOUS  

MINNEAPOLIS-ST  PAUL  INTL  (WOLD- 
CHAMBERLAIN). 

8/6131 

ILS  PRM  RWY  12R,  AMDT  2... 

08/28/98 

MN 

MINNEAPOLIS  

MINNEAPOLIS-ST  PAUL  INTL  (WOLD- 
CHAMBERLAIN). 

8/6132 

ILS  PRM  RWY  30L,  AMDT  3... 

08/28«8 

MN 

MINNEAPOLIS  

MINNEAPOLIS-ST  PAUL  INTL  (WOLD- 
CHAMBERLAIN). 

8/6133 

ILS  RWY  30L  (CAT  1  AND  II), 
AMDT  42... 

08/28/98 

MN 
KY 

ROCHESTER  

ROCHESTER  INTL  

8/6145 
8K2^7 

VOR  OR  GPS  RWY  2,  AMDT 

09/01/98 

BARDSTOWN 

SAMUELS  FIELD  

15A... 
GPS  RWY  20,  ORIG... 

09/01/98 

KY 

BARDSTOWN 

SAMUELS  FIELD  

8/6218 

NDG  OR  GPS-A,  AMDT  5... 

09/01/98 

KY 

BARDSTOWN 

SAMUELS  FIELD  ._ „ 

8/6219 

VOR/DME    OR    GPS    RWY    2. 

AMDT  3... 

[FR  Doc.  98-24616  Filed  9-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Dociwt  No.  29328;  Amdt  No.  1888] 

RIN2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occtirring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigation  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
tise  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the'  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  Is  as  follows: 


For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procediue 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  Qty, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  Qty,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procediues  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
docxunents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 


U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  of  puniiase  as  stated 
above. 

The  large  number  of  SIAPs,  their    — 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regxilatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
idffiitification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  pubhcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
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Tenninal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  inunediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  September  4, 
1998. 

Richard  O.  Gordon, 
Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on    ~ 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

^    Authority:  49  U.S.C  106(g).  40103,  40113, 
•40120,  44701;  and  14  CFR  11.4g(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

HVTJa,  97.25, 97.27. 97.29. 97.31, 97^ 
97.35    [Amandad] 

By  amending:  §97.23  VOR,  VCR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
$  97.27  NDB,  NDB/DME;  §  97.29  ILS. 


ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\P8; 
§  97.33  RNAV  SL\Ps:  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  •  'Effective 8 October,  1998 

Tallahassee,  FL.  Tallahasse  Regional,  ILS 

RWY  27,  Amdt  8 
Greensboro,  GA.  Greene  County  Regional, 

LOC  RWY  24,  Orig 
Greensboro,  GA,  Greene  County  Regional, 

NDB  RWY  24.  Orig 
Boise,  ID,  Boise  Air  Terminal/Gowen  Held, 

VOR/DME  OR  TACAN  RWY  lOL.  Orig 
Boise,  ID,  Boise  Air  Terminal/Gowen  Field, 

NDB  RWY  lOL,  Orig 
Chicago,  IL,  Merrill  C  Meigs.  VOR/DME-A, 

Orig 
De  Kalb  IL,  De  Kalb  Taylor  Muni.  NDB  RWY 

27,  Amdt  2.  CANCELLED 
De  Kalb  IL.  De  Kalb  Taylor  Muni,  NDB  RWY 

27.  Orig 
Hawesville.  KY,  Hancock  Airfield.  NDB  OR 

GPS-A.  Amdt  6.  CANCELLED 
Hawesville,  KY,  Hancock  Airfield,  VOR  OR 

GPS  RWY  15,  Amdt  6,  CANCELLED 
Hawesville,  KY,  Hancock  Airfield,  VOR  RWY 

33,  Amdt  6,  CANCELLED 

*  •  *  Effective  5  November,  1998 

Winfield/ Arkansas,  KS.  Strother  Field,  VOR 
RWY  35,  Orig-A.  CANCELLED 

*  *  *  Effective  3  December,  1998 

Pueblo.  CO,  Pueblo  Memorial.  GPS  RWY  8L. 

Orig 
Pueblo.  CO.  Pueblo  Memorial,  GPS  RWY 

28R,Orig 
Glenwood.  MN,  Glenwood  Muni.  VOR  RWY 

33.  Amdt  2 
Glenwood,  MN.  Glenwood  Muni,  GPS  RWY 
'     33,  Orig 
Slayton.  MN.  Slayton  Muni.  GPS  RWY  35. 

Orig 
Robbinsville.  NJ,  Tranton-Robbinsville,  GPS 

RWY  11.  Orig 
Robbinsville.  N),  Trenton-Robbinsville,  GPS 

RWY  29.  Orig 
Woodbine.  N).  Woodbine  Muni,  GPS  RWY 

19.  Orig 
Millbrook.  NY,  Sky  Acres,  VOR-A,  Amdt  7 
Millbrook.  NY,  Sky  Acres.  GPS  RWY  17.  Orig 
Millbrook.  NY.  Sky  Acres.  GPS  RWY  35.  Orig 
New  Richmond,  WI,  New  Richmond  Muni, 

GPS  RWY  32.  Orig 

Note:  The  FAA  published  the  following 
amendment  in  Docket  No.  29293,  Amdt  No. 
1881  to  Part  97  of  the  Federal  Aviation 
Regulations  (Volume  63.  No.  152.  Page 
42225;  dated  Friday,  August  7, 1998)  under 
Section  97.23  efiective  October  8, 1998 
which  is  hereby  rescinded: 

Camarillo,  CA,  Camarillo,  VOR  RWY  26, 
Amdt  5 

(FR  Doc.  98-24615  Filed  9-11-98;  8:45  am] 
BiuMQ  coca  4aiO-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  522  and  556 

Animal  Drags,  Feeds,  and  Related 
Products;  Enrofloxacin  Solution 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Bayer 
Corp.,  Agriculture  Division,  Animal 
Health.  The  NADA  provides  for 
subcutaneous  use  of  enrofloxacin 
solution  in  cattle  for  the  treatment  of 
bovine  respiratory  disease. 

EFFECTIVE  DATE:  September  14, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  K.  Haibel,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1644. 
SUPPLEMENTARY  INFORMATION:  Bayer 
Corp.,  Agriculture  Division,  Animal 
Health,  P.O.  Box  390,  Shawnee  Mission. 
KS  66201,  has  filed  NADA  141-068 
Baytril  100  Injectable  Solution  (100 
milligrams  enrofloxacin  per  milliliter) 
for  subcutaneous  injection  for  the 
treatment  of  cattle  for  bovine  respiratoiy 
disease  associated  with  Pasteurella 
haemolytica,  P.  multocida,  and 
Haemophilus  somnus.  The  NADA  is 
approved  as  of  July  24, 1998,  and  the 
regulations  are  amended  by  revising  21 
CFR  522.812  to  reflect  the  approval.  The 
regulations  are  also  amended  to  provide 
for  a  tolerance  for  enrofloxacin  residues 
in  cattle  by  revising  21  CFR  556.228. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  siunmary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Docketa  Muiagement  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Qismetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)),  this 
approval  for  food-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  July  24. 1998, 
because  the  NADA  contains  substantial 
evidence  of  the  eCEBctiveness  of  the  drug 
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involved,  studies  of  animal  safety  m,  in 
the  case  of  food-producing  animals, 
human  food  safety  studies  (other  than 
bioequivalence  or  residue  studies) 
required  for  approval  and  conducted  or 
sponsored  by  the  applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effecta  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

UstofSubjecta 

21  CFR  Part  522 

Animal  drugs. 

21  CFR  Part  556 

Animal  drugs.  Foods. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parte  522  and  556  are  amended  as 
follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Autlioritjr:  21  U.S.C  360b. 

2.  Section  522.812  is  amended  by 
revising  paragraph  (a),  by  redesignating 
paragraphs  (d)(1),  (d)(2),  and  (d)(3)  as 
paragraphs  (d)(l)(i).  (d)(l)(u),  and 
(d)(l)(iii),  respectively,  by  adding  a  new 
heading  to  paragraph  (d)(1),  and  by 
adding  paragraphs  (c)  and  (d)(2)  to  read 
as  follows: 

f  522.81 2    Enrofloxacin  aohitlon. 

(a)  Specifications.  Each  milliliter  of 
sterile  solution  contains  either  22.7 
milligrams  of  enrofloxacin  when 
intended  for  use  in  dogs  or  100 
milligrams  of  enrofloxacin  when 
intended  for  use  in  cattle. 

•  •        •        •        • 

(c)  Related  tolerance.  See  §  556.228  of 
this  chapter. 

(d)  Conditions  of  use — (1)  Dogs — (i) 
Amount.  '  *  * 

•  •       •       •       • 

(2)  Cattle— {i)  Amount.  Single-dose 
therapy:  7.5  to  12.5  milligrams 
enrofloxacin  per  kilogram  of  body 
weight  (3.4  to  5.7  miUiliters  per  100 
pounds).  Multiple-day  therapy:  2.5  to 


5.0  milligrams  per  kilogram  of  body 
weight  (1.1  to  2.3  milliUtera  per  100 
pounds)  administered  once  daily  for  3 
to  5  days. 

(ii)  Indications  for  use.  For  the 
treatment  of  bovine  respiratory  disease 
(BRD)  associated  with  Pasteurella 
haemolytica,  P.  multocida,  and 
Haemophilus  somnus. 

(iii)  Limitations.  For  subcutaneous  use 
in  cattle  only.  Do  not  inject  more  than 
20  milliliters  at  each  site.  Do  not 
slaughter  within  28  days  of  last 
treatment.  Do  not  use  in  cattle  intended 
for  dairy  production.  A  withdrawal 
period  has  not  been  established  for  this 
product  in  pre-ruminating  calves.  Do 
not  use  in  calves  to  be  processed  for 
veal.  The  effect  of  enrofloxacin  on 
bovine  reproductive  performance, 
pregnancy,  and  lactation  have  not  been 
determined.  Federal  law  restricta  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian.  Federal  law 
prohibita  the  extra-label  use  of  this  drug 
in  food-producing  animals. 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

3.  The  authority  citation  for  21  CFR 
part  556  continiies  to  read  as  foUows: 

Audioritjr:  21  U.S.C.  342,  360b,  371. 

4.  Section  556.228  is  amended  by 
redesignating  the  text  as  paragraph  (a), 
by  adding  a  heading  to  the  newly 
redesignated  paragraph  (a),  and  by 
adding  an  introductory  text  and 
paragraph  (b)  to  read  as  foUows: 

f  558.228    Enrofloxacin. 

The  acceptable  daily  intake  for 
enrofloxacin  is  3  micrograms  per 
kilogram  of  body  weight  per  day. 
[aj  Chickens  and  turkeys.  *  •  • 
(b)  Cattle.  A  tolerance  of  0.1  part  per 
million  for  desethylene  ciprofloxacin 
(marker  residue)  has  been  established  in 
liver  (target  tissue)  of  cattle. 

Dated:  August  25, 1998. 
Stephen  F.  Snndlot 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  98-24497  Filed  9-11-98;  8:45  am) 
■NJJNQ  COM  41W41-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32CFRPart234 

Conduct  on  the  Pentagon  Reservation 

AGENCY:  Department  of  Defense. 
ACTION:  Final  rule. 


summary:  This  document  makes 
administrative  amendmente  to  the 
Department  of  Defense  rule  on 
"Conduct  on  the  Pentagon  Reservation". 

EFFECTIVE  DATE:  October  14, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

L.  Bynum  or  P.  Toppings,  703/697- 
4111. 

List  of  Subjects  in  32  CFR  Fait  234 

Alcohol  abuse.  Drug  abuse,  Drug 
testing,  Federal  buildings  and  facifities. 
Sectuity  measures.  Traffic  regulation. 

Accordingly,  32  CFR  Part  234  is 
amended  as  follows: 

PART  234— [AMENDED] 

1.  The  authority  citation  for  part  234 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  131  and  2674(c). 
1234.1    [Amandad] 

2.  Section  234.1,  Possession,  is 
amended  by  revising  "of  dominion"  to 
read  "or  dominion"  and  Weapons  by 
revising  "and  bow"  to  read  "any  bow". 

1234.7    [AmMtdwq 

3.  Section  234.7(e)  is  amended  by 
removing  the  word  "which"  both  times 
if  appean, 

1234.13    [Amandad] 

4.  Sections  234.13(e)  and  234.14  are 
amended  by  revising  "§  234.4(d)"  to 
read  "§  234.3(d)". 

f  234.17    [Amandadg 

5.  Section  234.17  is  amended  in 
paragraph  (b)(3)(i)  after  the  word  trunk, 
by  removing  the  word  "to";  paragraph 
(b)(3)(ii)  by  revising  the  semicolon  to  a 
period,  paragraph  (c)(l)(ii)  first  sentence 
by  revi^ng  "0.08  grams  of  to  read 
"0.08  grams  or";  paragraphs  (c)(2)  and 
(c)(3)(i)  by  revising  "(b)(1)"  to  read 
"(c)(1)";  paragraph  (c)(4)  by  revising 
"(b)(l)(u)"  read  "(c)(l)(u)";  paragraph 
(c)(4)(ii)  by  revising  "paragraph 
(b)(4)(i)"  to  read  "paragraphs  (c)(3)  and 
(c)(4)(i)"  and  paragraph  (c)(3)(ii)  first 
sentence  by  adding  the  word  "to"  after 
"submit" 

Dated:  September  8. 1998. 
LM.  BymuB, 

Alternate  OSD  Fedaal  Register  Liaison, 

Department  of  Defense. 

(FR  Doc  98-24547  Filed  9-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  PART  100 
[CGD(»-«8-051] 

Special  Local  Regulations;  Rising  Sun 
Regatta,  Ohio  River  Mile  505.0-507.0, 
Rising  Sun,  IN 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Rising  Sun  Regatta 
Inboard  Hydroplane  Races.  This  event 
will  be  held  on  September  12  &  13, 1998 
from  12  p.m.  imtil  6  p.m.  at  Rising  Sun, 
Indiana.  If  the  event  is  cancelled  due  to 
weather  this  rule  will  be  effective  from 
12  p.m.  imtil  6  p.m.,  on  September  26 
&  27, 1998.  These  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
EFFECTIVE  DATE:  These  regulations  are 
effective  from  12  p.m.  until  6  p.m.,  on 
September  12  and  13, 1998. 
ADDRESSES:  Unless  otherwise  indicated, 
all  dociiments  referred  to  in  this 
regulation  are  available  for  review  at 
Marine  Safety  Office,  Louisville,  600 
Martin  Luther  King  Jr.  Place,  Rm  360, 
Louisville,  KY  40202-2230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Jeff  Johnson,  Chief,  Port 
Management  Department,  USCG  Marine 
Safety  Office.  Louisville.  KY  (502)  582- 
5194,  ext.  39. 
SUPP1.EMENTARY  INFORMATION: 

Drafting  Information.  The  drafters  of 
this  regulation  are  Lieutenant  Jeff 
Johnson,  Project  Officer,  Chief,  Port 
Management  Department,  UACG  Marine 
Safety  Office,  Louisville,  KY,  and  LTJG 
M.  Woodruff,  Project  Attorney,  Eighdi 
Coast  Guard  District  Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rule  making  for  these 
regulations  has  not  been  published,  and 
good  cause  exists  for  making  them 
effective  in  less  than  30  days  from  the 
date  of  publication  in  the  Federal 
Regulation.  Following  normal  rule 
making  procedures  would  be 
impracticable.  The  details  of  the  event 
not  finalized  in  sufficient  time  to 
publish  proposed  rules  in  advance  of 
the  event  or  to  provide  for  a  delayed 
effective  date. 

Background  and  Purpose 

The  marine  event  requiring  this 
regulation  is  a  series  of  high  speed 
hydroplane  boat  races.  The  event  is 
sponsored  by  the  Community  Heritage 


Promotions.  The  course  to  be  followed 
by  the  race  participants  will  be  marked 
by  precisely  placed  marker  buoys,  mid- 
channel  of  the  Ohio  River,  between  river 
miles  505.0-507.0.  Commercial  vessels 
will  be  permitted  to  transit  the  area 
every  three  hours. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  firom  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
significant  under  the  regxdatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR 11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary  because  of  the 
event's  short  duration,  and  commercial 
vessel  transit  schedule  stated  above. 

Small  Entities 

The  Coast  Guard  finds  that  the 
impact,  if  any,  on  small  entities  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nujnber  of  small  entities 
because  of  the  event's  short  duration, 
and  commercial  vessel  transit  schedule 
stated  above. . 

Collection  of  Infbimation 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  of  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2-1. 
paragraph  (34](h)  of  Commandant 
Instruction  M16465.1C,  this  rule  is 
excluded  from  further  environmental 
documentation. 


List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-[AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35-T08- 
051  is  added  to  read  as  follows: 

§100.35-T08-051    Ohio  River  at  Rising 
Sun,  Indiana. 

(a)  Regulated  Area:  A  regulated  area  is 
established  between  mile  505.0  and 
507.0  of  the  Ohio  River. 

(b)  Special  Local  Regulation:  All 
persons  and/or  vessels  not  registered 
with  the  sponsors  as  participants  or 
official  patrol  vessels  are  considered 
spectators.  "Participants"  are  those 
persons  and/or  vessels  identified  by  the 
sponsor  as  taking  part  in  the  event.  The 
"official  patrol"  consists  of  any  Coast 
Guard,  public,  state  or  local  law 
enforcement  and/or  sponsor  provided 
vessel  assigned  to  patrol  the  event.  The 
Coast  Guard  "Patrol  Commander"  is  a 
Coast  Guard  commissioned,  warrant,  or 
petty  officer  who  has  been  designated 
by  Commanding  Officer,  Coast  Guard 
Marine  Safety  Office  Louisville. 

(1)  No  vessel  shall  anchor,  block, 
loiter  in,  or  impede  the  through  transit 
of  participants  or  official  patrol  vessels 
in  the  regulated  area  during  effective 
dates  and  times,  unless  clrared  for  such 
entry  by  or  through  an  official  patrol 
vessel. 

(2)  When  hailed  and/or  signaled  by  an 
official  patrol  vessel,  a  spectator  shall 
come  to  an  immediate  stop.  Vessels 
shall  comply  with  all  directions  given, 
failure  to  do  so  may  result  in  a  citation. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  the  regulated 
area.  The  Patrol  Commander  may 
terminate  the  event  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and/or  property  and  can  be  reached 
on  VHF-FM  Channel  16  by  using  the 
call  sign  "PATCOM". 

(c)  Effective  Date:  This  section  is 
effective  from  12  p.m.  tmtil  6  p.m.  on 
September  12  &  13, 1998.  If  this  event 
is  canceled  due  to  weather,  this  section 
is  effective  from  12  p.m.  until  6  p.m..  on 
September  26  &  27. 1998. 


49006        Federal  Register /Vol.  63.  No.  177 /Monday.  September  14,  1998 /Rules  and  Regulations 


Federal  Register /Vol.  63.  No.  177 /Monday.  September  14,  1998 /Rules  and  Regulations        49005 


Dated:  August  21. 1998. 
PaulJ.PhiU. 

Bear  Admiral,  U.S.  Coast  Guard  Conunander. 
Eighth  Coast  Guard  District. 
(FR  Doc.  9S-24423  Filed  9-11-98;  8:45  ami 
BILUNQ  CODE  4«1»-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AL-047-1-0825a:  FRL  6156-0] 

Approval  and  Promulgation  of 
Implementation  Plans:  Revisions  to 
Several  Chapters  of  the  Alat}ama 
Department  of  Environmental 
Management  (ADEM)  Administrative 
Code  for  the  Air  Pollution  Control 
Program 

AGENCY:  Environmental  Protectim 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Alabama  Department  of 
Environmental  Management's  (ADEM) 
Administrative  Code  submitted  on 
March  5. 1998.  by  the  State  of  Alabama. 
They  made  these  revisions  to  comply 
with  the  regulations  set  forth  in  the 
Clean  Air  Act  (CAA).  Included  are 
revisions  to  the  definition  of  volatile 
organic  compounds  (VOC),  the  capture 
efficiency  regulations  in  Appendix  F. 
and  the  requirements  for  new  souirce 
review. 

DATES:  This  action  is  effective 
November  13, 1998,  unless  adverse  or 
critical  comments  are  received  by 
October  14, 1998.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Kimberly  Bingham  at  the  EPA  Region  4 
address  listed  below.  Copies  of  the 
material  submitted  by  ADEM  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 

U.S.  Environmental  Protection 

Agency,  401  M  Street,  SW. 

Washington  DC  20460. 
Environmental  Protection  Agency, 

Atlanta  Federal  Center,  Region  4  Air 

Planning  Branch,  Atlanta  Federal 

Center,  61  Forsydi  Street.  SW. 

Atlanta,  Georgia  30303-3104. 
Alabama  Department  of  Environmental 

Management.  1751  Congressman  W. 

L.  Dickinson  Drive.  Montgomery. 

Alabama  36109. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham.  Regulatory  Planning 
Section.  Air  Planning  Branch.  Air, 
Pesticides  and  Toxics  Management 
Division.  Region  4,  Environmental 
Protection  Agency,  Adanta  Federal 
Center,  61  Forsyth  Street,  SW,  Atlanta, 
Georgia  30303.  The  telephone  number  is 
(404)  562-9038. 

SUPPLEMENTARY  INFORMATION: 

I.  Analysis  of  State  Submittal 

Chapter  335-3-1 — General  Provisions 

The  Alabama  Department  of 
Environmental  Management  (ADEM) 
submitted  the  revisions  to  this  chapter 
to  add  to  the  list  of  chemicals  excluded 
from  the  definition  of  VOC  on  the  basis 
that  these  chemicals  have  been 
determined  to  have  negligible 
photochemical  reactivity.  The  chemicals 
listed  below  have  a  potential  for  use  as 
refrigerants,  aerosol  propellants,  fire 
extinguishants,  blowing  agents  and 
solvents. 

•  (HFC-32)  Difluoromethane; 

•  (HFC-161)  Ethylfluoride; 

•  (HFC-236fa)  1.1.1.3.3.3- 
Hexafluoropropane; 

•  (HFC-245ca)  1.1.2.2,3- 
Pentafluoropropane; 

•  (HFC-245ea)  1,1.2,3.3- 
Pentafluoropropane; 

•  (HFC-245eb)  1.1.1.2.3- 
Pentafluoropropane; 

•  (HFC-245fa)  1,1,1.3.3- 
Pentafluoropropane; 

•  (HFC-236ea)  1.1.1.2,3,3- 
Hexafluoropropane; 

•  (HFC-365mfc)  1,1.1.3.3- 
Pentafluorobutane; 

•  (HCFC-31)  ChlorofluoromeUiane; 

•  (HCFG-123a)  l,2-Dichloro-1.1.2- 
trifluoroethane; 

•  (HCFC-151a)  1-Chloro-l- 
fluoroethane; 

•  (C4F9C)CH3)  1,1,1,2,2,3,3,4.4- 
Nonafluoro-4-methoxybutane; 

•  ((CF3)  2CFCF20CH3)  2- 
(Difluoromethoxymethyl)-l,l,l,2,3,3,3- 
Heptafiuoropropane; 

•  (C4F90C2H5)  1-Ethoxy- 
1,1,2,2,3,3,4,4,4-nonailuorobutane;  and 
((CF3)  2CFCF20C2H5)  2- 
(Ethoxydifluoromethyl)-l  ,1 ,1,2,3,3,3- 
heptafluoropropane. 

Periodically  EPA  updates  the  list  of 
exempt  chemicals  after  extensive 
research  has  been  conducted  on  the 
specified  chemicals.  For  a  more  detailed 
rationale  on  why  these  chemicals  were 
found  to  have  negligible  photochemical 
reactivity  see  the  document  published 
in  the  Federal  Register  on  August  25, 
1997,  (62  FR  44900). 


Chapter  335-3-12 — Continuous 
Monitoring  Requirements  for  Existing 
Sources 

Rule  335-3-12-.02(l)(b)  deletes  die 
phrase  "of  this  Chapter"  and  replaces  it 
with  "of  Chapter  335-3-10."  ADEM 
submitted  this  revision  to  clarify  and 
make  the  appropriate  reference  to 
Chapter  335-35-10. 

Chapter  335-3-14— Air  Permits 

On  August  30, 1993,  EPA  granted 
Alabama  a  waiver  exempting  new 
source  review  offsets  for  NOx  in  the 
Birmingham  ozone  nonattainment  area 
under  section  182(f)  of  the  CAA.  EPA 
determined  at  the  time  that  the  area  had 
clean  air  data  that  supported  the 
exemption.  On  August  18, 1995, 
violations  of  the  ozone  national  ambient 
air  quality  standard  were  detected. 
Sul»equent  exceedances  of  the  ozone 
NAAQS  propelled  EPA  to  rescind  the 
NOx  waiver  effective  September  19, 
1997.  As  a  result,  ADEM  revised  this 
chapter  to  include  NOx  o&ets  for  major 
new  or  modified  stationary  sources  of 
NOx-  In  addition.  ADEM  submitted 
minor  wording  changes.  All  of  the 
revisions  that  are  being  approved  in  this 
action  are  listed  below: 

•  Rule  335-3-14-.01(7)(c)  will 
include  a  reference  to  rule  "335-3-14- 
.06"; 

•  Ride  335-3-14-.05(2)(c)2  now 
reads  as  follows.  "Furthermore,  a  major 
facility  that  is  major  for  volatile  organic 
compounds  and/or  nitrogen  oxides  also 
shall  be  considered  major  for  the 
pollutant  ozone';  and 

•  Rule  335-3-14-.05(3)(c)  changes 
the  paragraph  number  (6)  to  (7). 

Appendix  F— Capture  Efficiency 
Procedures 

ADEM  submitted  numerous  revisions 
to  Appendix  F.  ADEM  amended  the 
capture  efficiency  procedures  to  adopt 
EPA's  current  rule. 

n.  Final  Acdon 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP.  EPA  is  publishing 
this  rule  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document  • 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should 
relevant  adverse  comments  be  filed. 
This  rule  will  be  efiiective  November  13. 
1998  without  further  notice  imless  the 
Agency  receives  relevant  adverse 
comments  by  October  14. 1998. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
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withdrawal  of  the  direct  final  rule  and 
inform  the  public  that  the  rule  will  not  . 
take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Only  parties  interested  in  commenting 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  November  13, 1998,  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review. 

B.  Executive  Order  13045 

This  final  nde  is  not  subject  to 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,  because  it  is  not  an 
"economically  significant"  action  under 
Executive  Order  12866. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  SIP  approvals  imder 
section  110  and  subchapter  I,  part  D  of 
the  CAA  do  not  create  any  new 
reqtiirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Moreover,  due 
to  the  natiue  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co..  v.  U.S.  EPA,  427 
U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 


D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a  ■ 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
luider  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
residt  from  this  action. 

E.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

F.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  13, 1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  nde  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  vnthin  which  a  petition 
for  judicial  review  may  be  filed,  and 


shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  secuon 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone. 

Dated:  August  24, 1998. 
A.  Stan  Meiburg, 
Acting  Regional  Administrator,  Region  4. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  B— Alabama 

2.  Section  52.50  is  amended  by 
adding  paragraph  (c](72)  read  as 
follows: 

§52.50    Identification  of  plan. 

•        *        •        •        * 

(c)*  *  * 

(72)  The  State  of  Alabama  submitted 
revisions  to  the  ADEM  Administrative 
Code  for  the  Air  Pollution  Control 
Program  on  March  5, 1998.  These 
revisions  involve  changes  to  Qiapters 
335-3-1,  335-3-12,  335-3-14  and 
Appendix  F. 

(i)  Incorporation  by  reference.  Rules 
335-3-l-.02(gggg),  335-3-12-.02(l)(b), 
335-3-14-.01(7)(c),  335-3-14- 
.05(2)(c)2,  335-3-14-.05(3)(c),  and 
Appendix  F  were  adopted  on  February 
17. 1998. 

(ii)  Other  material.  None. 

(FR  Doc.  98-24605  Filed  9-11-98:  8:45  am] 
BILUNO  COOe  8560  80  P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-nAD34 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  To  Determine 
Endangered  or  Threatened  Status  for 
Six  Plants  From  the  Mountains  of 
Southern  California 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  determines  endangered  status 
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pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act),  for  two 
plants,  Poa  atropurpurea  (San 
Bernardino  bluegrass)  and  ToraxacuTn 
califomicum  (Cahfomia  taraxacum), 
and  determines  threatened  status  for 
four  plants,  Arenaria  ursina  (Bear 
Valley  sandwort),  Castilleja  cinerea 
(ash-gray  Indian  paintbrush),  Eriogonum 
kennedyi  var.  austromo/itaniun 
(southern  mountain  wild  buckwheat), 
and  Trichostema  austromontanum  ssp. 
compactum  (Hidden  Lake  bluecurls). 
These  six  plant  taxa  are  found  in  the 
San  Bernardino,  San  Jacinto,  Laguna, 
and  Palomar  mountains  of  southern 
California.  They  are  imperiled  by  one  or 
more  of  the  following  factors — 
destruction  and  degradation  of  habitat 
by  urbanization,  off-road  vehicle  (ORV) 
use,  trampling,  recreational 
development,  domestic  animal  grazing, 
livestock  grazing,  alteration  of  the 
hydrological  regimes,  competition  from 
introdu^d  plants,  over  collection,  and 
hybridization  (genetic  absorption)  by 
alien  species.  This  rule  implements  the 
Federal  protection  and  recovery 
provisions  afforded  by  the  Act  for  these 
six  plants.  A  notice  of  withdrawal  of  the 
proposal  to  list  Arabis  johnstonii 
(Jolmston's  rock-cress),  which  was 
proposed  for  listing  along  with  the  six 
plant  taxa  considered  in  this  nUe,  is 
being  published  in  the  Federal  Register 
concurrendy  with  this  final  rule. 
EFFECTIVE  DATE:  This  nUe  is  effective 
October  14, 1998. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  WildlifiB 
Service,  Carlsbad  Field  Office,  2730 
Loker  Avenue  West,  Carlsbad,  California 
92008. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Wallace,  Ph.D.,  Botanist,  U.S.  Fish 
and  Wildlife  Service  (see  ADDRESSES 
section  above  or  telephone  760/431- 
9440;  facsimile  760/431-9624). 
SUPPLEMENTARY  INFORMATION: 

Background 

Arenaria  ursina,  Castilleja  cinerea, 
and  Eriogonum  kennedyi  var. 
austromontanum  are  low  perennial 
plants  that  predominantly  occur  on 
pebble  plain  habitat  within  a  240  square 
kilometer  (sq  km)  (92  square  mile  (sq 
mi))  area  in  the  San  Bernardino 
Moimtains  of  San  Bernardino  County, 
California  (Derby  and  Wilson  1978, 
Derby  1979,  Krantz  1981a,  Neel  and 
Barrows  1990).  Pebble  plains  are 
characteristicaUy  treeless  openings 
within  the  surroimding  montane 
pinyon-juniper  woodland  or  coniferous 
forest,  located  at  elevations  between 


1,800  and  2,300  meters  (m)  (6.000  and 
7.500  feet  (ft)).  Pebble  plains  are 
remnants  of  a  Pleistocene  lake  bed, 
which  are  level  to  sloping  plains  with 
clay  soils  covered  with  quartzite  pebbles 
(Derby  1979,  Krantz  1983).  Frost 
heaving  and  alternating  wet  and  dry 
cycles  force  associated  saragosa 
quartzite  pebbles  to  the  soil  surface  to 
create  the  characteristic  appearance  of 
the  pebble  plains  (Neel  and  Barrows 
1990).  These  soils  have  an  extremely 
slow  infiltration  rate  and,  thus,  have  a 
high  runoff  potential  (Neel  and  Barrows 
1990).  Pebble  plains  are  the  residt  of  a 
combination  of  soil  and  climatic  factors 
that  support  a  imique  assemblage  of 
plant  species,  some  of  which  are 
endemic  while  others  represent  disjunct 
occurrences  of  species  more  common 
elsewhere.  Neel  and  Barrows  (1990) 
noted  that  pebble  plains  often  are 
associated  with  meadow  habitats  in  the 
Big  Bear  Lake  area.  Natural  meadows 
and  pebble  plains  provide  habitat  for 
several  sensitive  taxa  (Krantz  1981b). 

The  pebble  plain  taxa  included  in  this 
final  rule  are  predominantly  restricted 
to  pebble  plain  habitat.  Each  of  these 
taxa  has  a  mosaic  distribution  among 
the  various  pebble  plain  complexes  and 
within  a  given  complex.  All  nine  pebble 
plain  complexes  (except  Coxey 
Meadow)  noted  by  Neel  and  Barrows, 
1990,  support  two  or  more  of  the  pebble 
plain  taxa  included  in  this  nde.  Gsxey 
Meadow  is  more  isolated  and  not  as 
well  known  as  the  other  pebble  plain 
sites,  but  supports  other  elements  of  the 
known  pebble  plain  flora  (e.g.  Arabis 
parishii  and  Ivesia  argyrocoma). 

Damage  or  ciutailment  of  any  pebble 
plain  habitat  will  threaten  the  continued 
existence  and  recovery  of  Arenaria 
ursina,  Castilleja  cinerea,  and 
Eriogonum  kennedyi  var. 
austromontanum,  as  well  as  other 
associated  pebble  plain  flora.  Coxey 
Meadow  may  represent  a  historical 
occurrence  or  ecologically  marginal 
pebble  plain. 

Poa  atropurpurea  and  Taraxacum 
califomicum  are  found  in  meadow 
habitats  in  the  Big  Bear  Valley  in  the 
San  Bernardino  Mountains.  The  former 
species  also  is  foimd  in  seven  meadow 
areas  in  San  Diego  Coimty.  There  were 
38  hectares  (ha)  (93  acres  (ac))  of  P. 
atropurpurea  meadow  habitat  in  the  Big 
Bear  area  in  1981  (Krantz  1981b). 
Trichostema  austromontanum  ssp. 
compactum  is  foimd  about  the  margins 
of  a  single  vernal  pool  in  the  San  Jacinto 
Mountains  at  2,650  m  (8.600  ft). 


Discussion  of  the  Six  Plant  Taxa 

Arenaria  ursina 

Arenaria  ursina,  a  member  of  the  pink 
family  (Caryophyllaceae),  was  described 
by  Benjamin  L  Robinson  (1894)  on  the 
basis  of  a  collection  made  in  1882  by 
Samuel  B.  Parish  at  Bear  Valley  in  the 
San  Bernardino  Moimtains,  Califomia. 
This  taxon  was  reduced  to  a  variety  of 
A.  capillaris  by  Robinson  (1897)  but 
Maguire  (1951)  and  subsequent  authors 
(Munz  and  Keck  1959,  Munz  1974, 
Hartman  1993)  treat  it  as  a  species. 
Arenaria  ursina  is  a  low,  tufted, 
perennial  herb  with  stems  from  6  to  15 
centimeters  (cm)  (2  to  6  inches  (in)) 
long.  The  leaves  are  opposite,  4  tol2 
millimeters  (mm)  (0.16  to  0.5  in)  long, 
llie  white,  five-parted  flowers  are 
arranged  in  open  cymes  (clusters)  4  to 
15  cm  (1.5  to  6  in)  high.  Hie  petals  are 
4  to  5  mm  (0.16  to  0.2  in)  long,  the 
sepals  are  up  to  4  mm  (0.16  in)  long  in 
fruit  This  species  flowers  from  May  to 
Aiigust.  Arenaria  ursina  is 
distinguished  from  other  members  of 
the  genus  within  its  range  by  its 
glabrous  (hairless),  fifiform  (thread-like), 
nerveless  leaves  less  than  2  mm  (0.08 
in)  v^de  and  its  roimded,  3  to  4  mm 
(0.12  to  0.16  in)  long  sepals  (Hartman 
1993). 

Arenaria  ursina  is  fotmd  on  pebble 
plains  and  dry  slopes  in  the  San 
Bernardino  Mountains  of  southwest  San 
Bernardino  County.  The  dry  slopes 
mentioned  here  are  areas  that  fit  the 
general  description  of  pebble  plains  but 
do  not  support  both  characteristic 
species  Arenaria  ursina  and  Eriogonum 
kermedyi  var.  aulitromontanum  (Neel 
and  Barrows  1990).  Populations  of  A. 
ursina  are  known  from  eight  pebble 
plain  complexes  in  the  vicinity  of  Big 
Bear  and  Baldwin  lakes  (Krantz  1981a. 
Neel  and  Barrows  1990.  Califomia 
Natural  Diversity  Data  Base  (CNDDB) 
1997).  Most  of  the  occiurences  are  on 
U.S.  Forest  Service  (FS)  land  at 
elevations  fivm  1.800  to  2.900  m  (6,000 
to  9,500  ft)  (Griggs  1979,  Krantz  1981a, 
Neel  and  Barrows  1990).  Some  occur  on 
land  owned  by  the  Califomia 
Department  of  Fish  and  Game  (CDFG). 
The  Nature  Conservancy  (TNC),  or 
private  landowners.  Arenaria  ursina  is 
threatened  at  six  of  the  eight  sites  where 
it  occurs. 

Castilleja  cinerea 

Castilleja  cinerea.  a  member  of  the 
figwort  funily  (Scrophulariaceae).  was 
described  by  Asa  Gray  (1884)  based  on 
a  collection  made  in  1882  by  S.B.  and 
W.F.  Parish  at  Bear  Valley,  San 
Bernardino  Mountains,  California. 
Jepson  (1925)  included  this  species  in 
the  genus  Oithocarpus  as  O.  cinereus 
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(A.  Gray)  Jepson,  although  this 
combination  has  not  been  recognized  by 
any  other  authorities  (Chuang  and 
Heckard  1993).  CastiUeja  cinerea  is  a 
semi-parasitic  perennial  with  several, 
ascending  to  decumbent  (trailing), 
grayish  stems  sprouting  from  the  root- 
crown.  The  stems  are  1  to  2  decimeters 
(dm)  (4  to  8  in)  tall.  The  inflorescence 
(flower  stalk)  is  greenish  yellow 
(occasionally  reddish-orange  tinged) 
with  distinctive  yellowish  hairs  on  the 
lower  bracts.  The  calyx  (united  sepals) 
is  nearly  equally  divided  into  linear 
lobes,  and  the  corolla  is  yellowish.  It 
flowers  primarily  in  June  and  July. 
CastiUeja  cinerea  is  distinguished  from 
other  species  of  CastiUeja  within  its 
range  by  its  perennial  nature,  ashy— 

f>uberulent  (short  hairs)  stems  and 
eaves,  yellowish  flowers,  and  calyx 
lobes  of  equal  length  (Chuang  and 
Heckard  1993). 

CastiUeja  cinerea  is  known  from 
fewer  than  20  localities  at  the  eastern 
end  of  the  San  Bernardino  Mountains, 
(Heckard  1980,  Neel  and  Barrows  1990). 
Most  populations  occur  on  pebble 
plains,  but  C.  cinerea  is  also  foimd  in 
pine  forest  habitats  near  the  Snow 
Valley  Ski  Area,  along  Sugarloaf  Ridge, 
and  in  the  vicinity  of  Lost  Creek. 
CastiUeja  cinerea  is  known  to  occur  on 
private  lands,  CDFG  land,  and  FS  land 
including  that  leased  for  vacation  homes 
and  a  ski  area. 

Eriogonum  kennedyi  var. 
austromontanum 

Eriogonum  kennedyi  var. 
austromontanum,  a  member  of  the 
buckwheat  family  (Polygonaceae),  was 
described  by  Munz  and  Johnston  (1924) 
based  on  a  collection  made  on  July  4, 
1920,  by  R.  D.  Harwood  near  the  lake  at 
Big  Bear  Valley  in  the  San  Bernardino 
Moimtains,  California.  Eriogonum 
kennedyi  var.  austromontanum  was 
treated  as  a  subspecies  by  Stokes  (1936), 
Mimz  and  Keck  (1959),  and  Munz 
(1974).  The  taxon  was  treated  as  a 
variety  by  Reveal  andMimz  (1968)  and 
Hickman  (1993). 

Eriogonum  kennedyi  var. 
austromontanum  is  a  woody-based 
perennial  with  stems  forming  loose 
cushion-like  leafy  mats  5  to  35  cm  (6  to 
14  in)  wide.  The  leaves  are  oblanceolate 
(with  roimded  end  broader  than  the 
base).  6  to  10  mm  (0.2  to  0.4  in)  long 
and  densely  white  hairy.  The 
inflorescences  are  8  to  15  cm  (3  to  6  in) 
high,  bearing  head-like  flower  clusters. 
The  perianth  (united  calyx  and  corolla) 
is  white  to  rose,  and  composed  of  inner 
and  outer' lobes  that  are  similar  in 
appearance.  This  taxon  flowers  from 
July  through  September.  This  variety 
can  be  distinguished  from  E.  kennedyi 


var.  kennedyi  and  E.  kennedyi  var. 
alpigenum,  which  also  occur  in  the  San 
Bernardino  Moimtains,  by  its  long, 
loosely  wooly-haired  inflorescences, 
longer  involucres  (whorl  of  bracts)  (2.5 
to  4  mm  (0.1  to  0.2  in)  long),  longer  (3.5 
to  4  nam  (0.2  in))  fruits,  and  longer 
leaves  (6  to  10  mm  (0.2  to  0.4  in)) 
(Reveal  1989,  Hickman  1993). 
Eriogonum  kennedyi  var. 
austromontanum  could  also  be 
confused  with  E.  wrightii  ssp. 
subscaposum.  However,  E.  wrightii  ssp. 
subscaposum  has  racemose  flower 
stalks,  wider  (2  to  4  mm  (0.1  to  0.2  in)) 
leaves,  shorter  (2  to  2.5  mm  (0.1  in)) 
fruits,  and  is  foimd  in  yellow  pine  forest 
(Reveal  1989,  Neel  and  Barrows  1990, 
Hickman  1993). 

Eriogonum  kennedyi  var. 
austroinonfanuni  is  Imown  from  seven 
pebble  plain  complexes  in  the  San 
Bernardino  Moimtains  (Krantz  1981a, 
Neel  and  Barrows  1990,  CNDDB  1997). 
Reports  of  this  taxon  in  Ventura  County 
(Twisselmann  1967,  Reveal  1979,  and 
Hickman  1993)  are  based  on  specimens 
subsequently  determined  to  be  E. 
kennedyi  var.  kennedyi  (Reveal  and 
Munz  1968,  Reveal  1989).  Eriogonum 
kennedyi  var.  austromontanum  is 
knovsm  to  occur  on  FS,  CDFG,  and 
private  lands.  All  of  the  sites  supporting 
this  taxon  are  threatened. 

Poa  atropurpurea 

Poa  atropurpurea,  a  member  of  the 
grass  family  (Poaceae),  was  described  by 
Frank  Lamson-Scribner  (1898)  based  on 
two  collections  by  Samuel  B.  Parish. 
One  specimen  (number  2968)  was 
collected  in  1894  and  another  (number 
3696)  was  collected  in  1895  at  Bear 
Valley,  San  Bernardino  Mountains, 
CaUfomia.  This  species  has  not  been 
known  by  any  other  name  (Keck  1959, 
Soreng  1993).  Poa  atropurpurea  is  a 
dioecious  (separate  male  and  female 
plants),  tufted  perennial  with  creeping 
rhizomes  (Soreng  1993).  The 
inflorescence  is  an  erect,  dense  spike- 
like panicle  (compound  floral  axis)  3  to 
7  cm  (8  to  18  in)  high.  The  lemmas 
(lower  of  the  two  bracts  enclosing  the 
flower  in  the  spikelet  of  grasses)  are 
smooth,  faintly  nerved  and  less  than  3.5 
mm  (0.14  in)  long.  The  glumes  (scaly 
bracts  of  the  spikelets)  are  1.5  to  2  mm 
(0.06  to  0.08  in)  long.  This  species 
flowers  from  early  May  to  June  or  July. 
Poa  atropurpurea  may  be  distinguished 
from  P.  pratensis  (Kentucky  bluegrass), 
with  which  it  is  often  associated,  by  its 
shorter  inflorescences,  contracted 
panicles,  and  glabrous  lemmas  and 
calluses  (extension  of  the  inner  scale  of 
the  spikelet)  (Soreng  1993). 

Poa  atropurpurea  occurs  in  montane 
meadows  in  the  Big  Bear  region  of  the 


San  Bernardino  Mountains,  as  well  as  in 
meadows  in  the  Laguna  Mountains  and 
Palomar  Mountains  of  San  Diego  County . 
at  elevations  of  1,800  to  2,300  m  (6,000 
to  7,500  ft)  (Sproul  1979,  Krantz  1981b, 
Winter  1991,  Curto  1992).  This  species 
occurs  near  the  drier  margins  of 
meadows  (Krantz  1981b,  Winter  1991) 
described  as  vemally  wet  marshlands  by 
Hirshberg  (1994).  Eleven  population 
centers  of  P.  atropurpurea  currently  are 
known  to  exist  in  the  San  Bernardino 
Mountains  and  are  often  found  at 
meadow  sites  with  Taraxacum 
caJifomicum  (Krantz  1981b).  Clones, 
consisting  of  numerous  erect  culms 
(stems),  are  about  1  m  (3  ft)  in  diameter 
and  may  intermingle  (Soreng,  pers. 
comm.  1996).  Two  of  the  11  known 
populations  in  the  San  Bernardino 
Mountains  are  about  9  ha  (23  ac)  in  size 
and  are  located  on  FS  land  (Holcomb 
Valley  and  Wildhorse  Meadows),  one  2 
ha  (5  ac)  site  is  administered  by  CDFG 
(North  Baldwin  Lake),  one  9-ha  (20-ac) 
site  is  cooperatively  owned  by  the  FS 
and  a  private  youth  camp  (Hitchcock 
Ranch),  and  seven  sites,  about  20  ha  (50 
ac)  total,  are  privately  owned  (Krantz 
1981b).  Eight  of  the  sites  are  less  than 
2.5  ha  (6  ac)  in  area.  Fewer  than  40  ha 
(100  ac)  of  habitat  for  this  species  are 
known  to  remain  in  the  San  Bernardino 
Moimtains. 

Sproul  (1979)  reported  that  there  were 
four  known  populations  of  Poa 
atropurpurea  in  the  Laguna  Mountains, 
of  San  Diego  Coimty,  California.  Curto 
(1992)  reported  a  1981  collection  of  P. 
atropurpurea  from  Mendenhall  Meadow 
in  the  Palomar  Mountains  of  San  Diego 
County.  Poa  atropurpurea  was  thought 
to  be  extirpated  from  the  Laguna 
Moimtains  and  the  Palomar  Moimtains 
(Curto  1992).  However,  in  1993,  two 
populations,  each  consisting  of  about  50 
individuals,  were  located  within  the 
Cleveland  National  Forest  in  the  Laguna 
Mountains  (Winter,  pers.  comm.  1993). 
Hirshberg  (1994)  reported  finding  more 
than  1,000  plants  of  P.  atropurpurea  at 
seven  sites  near  Laguna  Meadow.  Five 
of  these  sites  appear  to  encompass  the 
four  sites  noted  by  Sproul  (1979),  the 
other  two  are  apparently  newly  reported 
sites.  In  total,  this  species  is  known 
from  less  than  20  populations 
throughout  its  range. 

Co-occurrence  of  male  and  female 
plants  of  this  species  is  necessary  for 
seed  production.  Curto  (1992)  found 
that  tdthough  male  and  female  culms 
were  about  equal  in  number  among 
herbarium  collections  of  this  species 
from  the  San  Bernardino  Mountains, 
collections  from  Big  Laguna  and 
Mendenhall  meadows  of  San  Diego 
County  were  all  female  culms. 
Hirshberg  (1994)  found  only  four  male 
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plants,  two  at  each  of  two  different  sites, 
during  her  study  of  P.  atropurpurea  on 
the  Cleveland  National  Forest  in  San 
Diego  County.  Soreng  (pers.  comm. 
1996)  suggested  that  it  is  possible  the 
San  Diego  Coimty  populations  have 
turned  apomictic  (not  needing 
fertilization).  This  would  be  evident  by 
a  seed  set  of  20  percent  or  higher.  See 
Factor  E  for  further  discussion  of  the 
importance  of  dioecy  in  this  species. 

Taraxacum  caUfomicum 

Taraxacum  califomicum,  a  member  of 
the  sunflower  family  (Asteraceae),  was 
described  by  Philip  A.  Munz  and  Ivan 
Johnston  (1925)  based  on  a  specimen 
collected  by  W.M.  Pierce  in  May  1922 
in  Bear  Valley,  San  Bernardino 
Moimtains,  California.  Specimens 
referable  to  this  species  have  been 
previously  considered  T.  officinale  var. 
lividum  (Waldst.  &  Kit.)  Koch  (Hall 
1907),  T.  lapponicum  Kililm.  (Handel- 
Mazzetti  1907),  7.  ceratophorum  DC. 
(Sherff  1920),  or  T.  ceratophorum  var. 
bemardinum  Jepson  (Jepson  1925).  The 
first  three  combinations  are  taxa  now 
known  not  to  be  present  in  the  region 
or  included  with  other  European 
species.  The  last  combination  (Jepson 
1925)  was  published  after  the 
combination  T.  califomicum  had  been 
published  and  therefore  is  considered  a 
synonym. 

Taraxacum  califomicum  is  a  thick- 
rooted  perennial  herb.  The  leaves, 
arranged  in  basal  rosettes,  0.5  to  2  dm 
(2  to  8  in)  high,  are  light  green, 
oblanceolate,  nearly  entire  to  sinuate- 
dentate  (wavy  toothed)  from  5  to  12  cm 
(2  to  5  in)  long  and  1  to  3  cm  (0.4  to 
1.2  in)  wide.  The  light  yellow  flowers 
are  clustered  in  heads  on  leafless  stalks. 
The  outer  phyllaries  (bracts  of  the 
inflorescence)  are  erect,  lance-ovate  and 
5  to  7  mm  (0.2  to  0.3  in)  long  while  the 
iimer  phyllaries  are  lance-linear,  and  12 
to  15  mm  (0.5  to  0.6  in)  long.  Plants 
flower  fixtm  May  to  August.  Taraxacum 
califomicum  is  readily  distinguished 
from  other  exotic  members  of  this  genus 
within  its  range  by  its  lighter  green 
foliage,  sub-entire  leaves,  stocky 
cylindrical  heads  vdth  truncate  bases, 
erect  phyllaries,  paler  yellow  flowers, 
and  small  fruits  (Munz  and  Johnston 
1925,  Stebbins  1993). 

Taraxacum  califomicum  occurs  in 
moist  meadow  habitats  in  the  San 
Bernardino  Mountains  at  elevations 
from  2,000  to  2,800  m  (6,700  to  9,000  ft) 
and  is  often  associated  with  Poa 
atropurpurea.  These  taxa  are  restricted 
to  the  relatively  open  edges  apart  from 
more  mesic  plants  such  as  P.  pratensis, 
Carex  spp.  at /uncus  spp.  (Krantz 
1981b).  The  perimeter  of  such  meadows 
often  intergrades  with  sagebrush  scrub 


dominated  by  sagebrush  or  pine  forest 
(Krantz  1981b).  Taraxacimn 
caUfomicum  is  known  to  occur  on  FS, 
CDFG,  municipal,  and  private  lands. 
About  20  occurrences  of  the  species  are 
currently  known,  with  population  sizes 
ranging  from  2  to  300  individuals. 
About  half  of  these  occurrences  are 
located  within,  or  adjacent  to,  urbanized 
areas  such  as  Big  Bear  City,  Big  Bear 
Lake  Village,  and  Sugarloaf  in  San 
Bernardino  County,  California.  All  of 
these  occurrences  are  threatened  by 
urbanization. 

Trichostema  austromontanum  ssp. 
compactum 

Trichostema  austromontanum  ssp. 
compactum,  a  member  of  the  mint 
family  (Lamiaceae),  was  described  by  F. 
Harlan  Lewis  (1945)  based  on 
specimens  collected  in  1941  by  M.  L 
llilend  at  Hidden  Lake,  San  Jacinto 
Mountains,  Riverside  County, 
California.  Trichostema 
austromontanum  ssp.  compactum  is  a 
compact,  soft-viUous  (with  long,  shaggy 
hairs)  annual  approximately  10  cm  (4 
in)  tall  with  short  intemodes  (stem 
segments  between  leaves).  The  leaves 
are  elliptic  (oval  but  narrowed  at  both 
ends).  The  blue,  five-lobed  flowers  are 
less  than  7  mm  (0.3  in)  long,  with  two 
blue  stamens.  The  fruit  is  a  smooth, 
four-lobed  nutlet.  This  taxon  flowers  in 
July  and  August.  T.  austromontaiium 
ssp.  compactum  is  shorter  and  has 
shorter  intemodes  than  T. 
austromontanum  ssp.  austromontanum. 

Trichostema  austromontanum  ssp. 
compactum  historically  has  been 
restricted  to  a  single  vernal  pool  known 
as  Hidden  Lake  (Lake  Surprise  in  Hall 
(1902))  at  an  elevation  of  about  2,650  m 
(8,700  ft)  in  the  Mount  San  Jacinto  State 
Wilderness.  Hidden  Lake  is  the  only 
naturally  occurring  body  of  water  in  the 
San  Jacinto  Mountains.  The  entire 
known  range  for  this  plant  encompasses 
less  than  0.8  ha  (2  ac)  (Michael 
Hamilton,  pers.  comm.,  1996).  The 
population  size  of  T.  austromontanum 
ssp.  compactum  declines  during  periods 
of  either  above  or  below  normal 
precipitation  because  of  its  position 
along  the  perimeter  of  the  vernal  pool 
habitat  (Hamilton  1991).  Between  1979 
and  1991,  the  population  sizes  of  this 
species  fluctuated  from  less  than  50  to 
10,000  individuals  (Hamilton  1991). 

Previous  Federal  Action 

Federal  government  action  on  five  of 
the  six  taxa  contained  in  this  rule  began 
as  a  result  of  section  12  of  the  Act, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
threatened,  endangered,  or  extinct  in  the 


United  States.  This  report,  designated  as 
House  Document  No.  94-51,  and 
presented  to  Congress  on  January  9, 
1975,  recommended  Arenaria  ursina, 
Poa  atropurpurea,  and  Trichostema 
austromontanum  ssp.  compactum  for 
endangered  status.  CastiUeja  cinerea, 
and  Taraxacum  califomicum,  included 
in  House  E)ocument  No.  94—51 ,  were 
recommended  for  threatened  status.  The 
Service  published  a  notice  in  the  July  1, 
1975,  Federal  Register  (40  FR  27823)  of 
its  acceptance  of  the  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3)(A))  of  the  Act,  and 
of  the  Service's  intention  to  review  the 
status  of  the  plant  taxa  named  therein, 
including  Arenaria  ursina,  CastiUeja 
cinerea,  Poa  atropurpurea.  Taraxacum 
califomica,  and  Trichostema 
austromontanum  ssp.  compactum.  On 
June  16, 1976,  the  Service  published  a 
proposal  in  the  Federal  Roister  (41  FR 
24523)  to  list  approximately  1,700 
vascular  plant  species  as  endangered 
species  pursuant  to  section  4  of  the  Act. 
Arenaria  ursina,  Trichostema 
austromontanum  ssp.  compactum,  Poa 
atropurpurea,  and  Eriogonum  kennedyi 
var.  austromontanum  were  included  in 
the  June  16, 1976,  Federal  Register 
notice. 

General  comments  received  in 
response  to  the  Jime  16,  1976,  proposal 
were  summarized  in  an  April  26,  1978, 
Federal  Register  notice  (43  FR  17909). 
A  revision  of  the  Smithsonian  report 
(Ayensu  and  DeFiUpps  1978),  provided 
new  lists  based  on  additional  data  on 
taxonomy,  geographic  range,  and 
endangered  status  of  taxa  as  well  ps 
suggestions  of  taxa  to  be  included  or 
deleted  from  the  earlier  listing. 
Eriogonum  keimedyi  var. 
austromontanum,  not  included  in  the 
first  Smithsonian  report,  was 
recommended  for  tlu-eatened  status  in 
Ayensu  and  DeFilipps  (1978).  The 
recommended  status  for  other  taxa 
listed  above  did  not  change  from  the 
House  Document  94-51  listings. 
Acknowledgment  of  the  Service's 
acceptance  of  this  docimient  as  a 
petition  was  included  in  a  notice  of 
findings  on  certain  petitions  published 
in  the  Federal  Register  on  February  15, 
1983  (48  FR  6752).  Although  the  1978 
amendments  to  the  Act  required  that  all 
proposals  over  2  years  old  be 
withdrawn,  a  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  On  December  10, 1979, 
Federal  Register  (44  FR  70796),  the 
Service  published  a  notice  of 
withdrawal  for  the  portion  of  the  June 
16, 1976,  proposal  Uiat  had  not  been 
made  final,  along  with  four  other 
proposals  that  had  expired. 
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The  Service  published  an  updated 
Notice  of  Review  of  plants  on  December 
15, 1980  (45  FR  82479).  This  notice 
included  Poa  atropurpurea.  Taraxacum 
califomicum,  and  Trichostema 
austromontanum  ssp.  compactum  as 
category-1  candidates.  Category-1 
candidates  were  those  species  for  which 
the  Service  had  sufficient  infoimation 
concerning  biological  vulnerability  and 
threats  to  support  preparation  of  listing 
proposals.  Arenaria  ursina,  Castilleja 
cinerea.  and  Eriogonum  kennedyi  var. 
austromontanum  were  included  in  the 
notice  as  category-2  candidate  species. 
Category-2  candidates  were  those 
species  for  which  available  data 
indicated  listing  was  probably 
appropriate,  but  for  which  sufficient 
data  on  biological  vulnerability  and 
threats  were  not  presently  available  to 
support  proposed  rules.  On  November 
28, 1983,  the  Service  published  a 
supplement  (48  FR  53639)  to  the 
December  15, 1980,  Notice  of  Review, 
(45  FR  82479).  The  status  of  the  six  taxa 
remained  imchanged  imtil  the  Service 
published  a  Notice  of  Review  in  the 
Federal  Register  on  February  21, 1990 
(55  FR  6183),  in  which  the  status  of 
Arenaria  ursina  was  changed  to 
category-1.  Subsequent  to  the  1990 
notice,  additional  information  became 
available  resulting  in  Castilleja  cinerea 
and  Eriogonum  kennedyi  var. 
austromo/ita/iuin  being  changed  to 
category-1  status. 

On  August  2, 1995,  the  Service 
published  in  the  Federal  Register  (60 
FR  39337)  a  proposal  to  list  two  species, 
Poa  atropurpurea  and  Taraxacum 
califomicum,  as  endangered  and  four 
taxa,  Arenaria  ursina,  Castilleja  cinerea, 
Eriogonum  kennedyi  var. 
austro/nontonu/n,  and  Trichostema 
austromontanum  ssp.  compactum,  as 
threatened.  That  proposed  rule  also 
included  Arabis  johnstonii  to  be  listed 
as  threatened.  The  proposal  to  list 
Arabis  johnstonii  has  been  withdrawn 
and  is  addressed  in  a  separate  docxunent 
published  concurrently  in  this  same 
Federal  Register  issue.  The  Service  now 
determines  Poa  atropurpurea  and 
Taraxacum  califomicum  to  be 
endangered  species  and  Arenaria 
ursina,  Castilleja  cinerea,  Eriogonum 
kennedyi  var.  austromontanum,  and 
Trichostema  austromontanum  ssp. 
compactum  to  be  threatened  species. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
petitions  within  12  months  of  their 
receipt.  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  the  six  taxa  covered  by  this  rule. 


because  the  1975  and  1976  Smithsonian 
reports  had  been  accepted  as  petitions. 
On  October  13, 1983,  the  Service  found 
that  the  petitioned  listing  of  these 
species  was  warranted,  but  precluded 
by  other  pending  listing  actions,  in 
accordance  with  section  4(b)(3)(B)(iii), 
of  the  Act.  Notification  of  this  fiinding 
was  published  in  the  Federal  Register 
on  January  20, 1984  (49  FR  2485).  Such 
a  finding  requires  the  petition  to  be 
recycled  annually,  piu^uant  to  section 
4(b)(3)(C)(i)  of  the  Act.  The  finding  was 
reviewed  each  October,  annually  from 
1984  through  1993.  Publication  of  the 
proposed  rule  constituted  the  warranted 
finding  for  these  six  taxa. 

The  processing  of  this  final  rule 
follows  the  Service's  listing  priority 
guidance  published  in  the  Federal 
Register  on  May  8, 1998  (63  FR  25502). 
The  guidance  clarifies  the  order  in 
which  the  Service  will  process 
rulemakings.  Highest  priority  will  be 
processing  emergency  listing  rules  for 
any  species  determined  to  face  a 
significant  and  imminent  risk  to  its  well 
being  (Tier  1).  Second  priority  will  be 
processing  final  determinations  on 
proposed  additions  to  the  lists  of 
endangered  and  threatened  wildlife  and 
plants;  the  processing  of  new  proposals 
to  add  species  to  the  lists;  the 
processing  of  administrative  petition 
findings  to  add  species  to  the  lists, 
delist  species,  or  reclassify  listed 
species  (petitions  filed  imder  section  4 
of  the  Act);  and  a  limited  number  of 
delisting  and  reclassifying  actions  (Tier 
2).  Processing  of  proposed  or  final 
designations  of  critical  habitat  will  be 
accorded  the  lowest  priority  (Tier  3). 
This  final  rule  is  a  Tier  2  action  and  is 
being  completed  in  concurrence  with 
the  current  Listing  Priority  Guidance. 
All  six  taxa  in  this  rule  face  high 
magnitude  threats.  This  rule  has  been 
updated  to  reflect  any  changes  in 
information  concerning  distribution, 
status  and  threats  since  the  publication 
of  the  proposed  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  August  2, 1995,  proposed  rule 
(60  FR  39337)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  The  30-day 
comment  period  closed  on  October  9, 
1995.  Appropriate  Federal  and  State 
agencies.  County  and  City  governments, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Individual 
newspaper  notices  of  the  proposed  rule 
were  pubUshed  in  the  San  Diego  Union- 
Tribune  and  The  Press-Enterprise  on 


August  10, 1995.  No  request  for  a  public 
hearing  was  received. 

During  the  conoment  period,  the 
Service  received  two  written  comments, 
both  of  which  opposed  the  proposed 
listing.  Both  comments  related  only  to 
the  taxa  that  occur  in  the  Big  Bear 
Valley  region  of  the  San  Bernardino 
Moimtains,  California.  The  comments 
relevant  to  this  final  rule  have  been 
organized  into  specific  issues.  These 
issues  and  the  Service's  response  to 
each  are  siunmarized  as  follows: 

Issue  1:  One  commenter  questioned 
the  existence  of  pebble  plains  in  Big 
Bear  Valley. 

Service  Response:  Pebble  plains  as  a 
biological  commujoity  have  been 
described  in  several  scientific  studies 
(Holland  1986;  Skinner  and  Pavlik  1994; 
Krantz  1981a,  1983;  Frees  and  Miu^jhy 
1990;  Neel  and  Barrows  1990;  and 
Sawyer  and  Keeler-Wolf  1995).  They 
were  first  called  pavement  plains  (Derby 
1979,  Derby  and  Wilson  1978).  Several 
of  these  studies  (Derby  1979,  Krantz 
1981a)  describe  the  distribution  of 
pebble  plain  habitat  in  Big  Bear  Valley. 
The  ecologically  unique  nature  of  these 
areas  and  their  associated  flora  were 
discussed  in  E)erby  and  Wilson  (1978). 
Pebble  plains  have  been  described  as 
the  "most  spectacular  ecologic  island" 
in  Southern  California  (Schoenherr 
1992). 

Issue  2:  One  commenter  stated  that 
although  meadow  and  pebble  plains 
habitat  was  eliminated  by  the  filling  of 
Big  Bear  Lake  Reservoir,  the  plants  are 
"still  abimdant  in  the  entire  valley." 
This  commenter  also  stated  that  mining 
was  not  a  threat  to  the  plant  species 
because  vegetation  was  still  growing  on 
the  old  mine  tailing  piles. 

Service  Response:  Pebble  plains  are 
often  associated  with  montane  meadow 
habitat,  as  described  in  the  Backgroimd 
section.  Meadow  habitat  in  the  Bear 
Valley  region,  including  near  Holcomb 
Valley  and  Erwin  Lake,  decreased  by  76 
percent  between  the  late  1800's  and 
1932.  From  1932  to  1990  there  was  a 
further  decrease  of  64  percent  in 
remaining  meadow  habitat  (Krantz 
1990).  Overall  there  has  been  a  91 
percent  decrease  in  meadow  habitat 
since  the  late  1800's.  A  91  percent 
decrease  is  significant  because  it 
represents  the  permanent  loss  of 
occupied  and  potential  habitat  for 
several  of  the  taxa  included  in  this  final 
rule,  and  other  sensitive  or  listed 
species  associated  with  this  habitat. 
Although  a  number  of  native  and  exotic 
plant  species  are  able  to  grow  on  mine 
tailing  piles,  this  habitat  does  not 
provide  suitable  conditions  for  any  of 
the  species  addressed  in  this  final  rule. 
Meadow  and  pebble  plain  habitat  has 
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never  been  extensive  in  the  Big  Bear 
Valley  area  relative  to  the  surrounding 
forest  region.  For  example,  one  estimate 
of  the  number  of  remaining  acres  of 
pebble  plain  habitat  on  National  Forest 
lands  is  208  ha  (514  ac)  or  about  0.3 
percent  of  the  total  acreage  of  just  the 
Big  Bear  Ranger  District.  These  taxa, 
endemic  to  the  Big  Bear  Valley  area,  are, 
by  all  accounts,  rare  in  the  region,  the 
Q)unty,  and  the  State. 

Issue  3:  One  commenter  stated  that 
the  threat  of  hybridization  or 
"promiscuous  occupation  of  genetic 
absorption  with  exotic  species"  is  not 
supported  by  dociunentation. 

Service  Response:  In  a  recent  review 
of  extinction  by  hybridization.  Rhymer 
and  Simberloff  (1996)  stated  that  non- 
indigenous  taxa  can  bring  about  the 
extinction  of  native  flora  or  favma.  They 
cited  examples  among  mammals,  birds, 
amphibians,  fish,  and  plants.  Rieseberg 
(1991)  outlined  case  histories  of 
introgression  in  plants,  including 
Cercocarpus  traskiae,  an  endangered 
species  from  Santa  Catalina  Island, 
California.  Krantz  (in  litt.  1993)  noted 
specimens  that  had  characteristics  of 
both  Taraxacuin  califomicum  and  the 
introduced  species  T.  officinale.  The 
precise  origin  of  these  intermediate 
individuals  has  not  yet  been 
determined.  Genetic  swamping  by  Poa 
pratensis  is  a  possible  threat  to  P. 
atropurpurea  (Curto  1992). 

Issue  4:  One  commenter  questioned 
the  threat  of  fuelwood  harvesting  to  the 
pebble  plain  species.  The  commenter 
noted  that  people  are  required  to  have 
a  permit  to  cut  fuelwood  and  are  not 
allowed  to  drive  off  existing  roads  to 
collect  this  wood.  The  commenter 
further  stated  that  there  would  be  less 
harm  done  to  plant  growth  by  trampling 
and  rolling  of  cut  wood  to  get  to  the 
trucks  if  the  trucks  were  allowed  to 
drive  to  the  trees  on  the  old 
woodcutters'  roads,  which  have  now 
been  fenced  off. 

Service  Response:  Fuelwood  harvest 
is  permitted  in  designated  areas  of  the 
Big  Bear  region,  sudi  as  portions  of 
Holcomb  Valley  (SBNF,  in  litt.  1995). 
Most  sensitive  habitats  are  not  withhi 
the  areas  where  fuelwood  harvesting  is 
permitted.  However,  impacts  related  to 
the  use  of  roads  that  traverse  nearby 
sensitive  habitats  do  occur.  The  San 
Bernardino  National  Forest  (Odell  1988) 
has  closed  roads  to  protect  sensitive 
plant  habitat  in  the  Arrastre  Flats  and 
Union  Flats  area.  Few,  if  any,  areas  of 
the  Forest  open  to  permitted  fuelwood 
harvest  have  been  impacted  by  these 
road  closures.  The  closures  do  not 
preclude  access  by  forest  users  and  have 
produced  no  adverse  cumulative 
impacts.  However,  vehicles  utilizing 


unauthorized  off-road  areas  directly 
impact  pebble  plains  habitat  (Odell 
1988).  Damage  caused  by  ORVs  on 
pebble  plains  and  meadows  can  be 
significant.  ORVs  destroy  smaller  shrubs 
and  annuals  (Wilshire  1983).  There  have 
been  numerous  incidents  of  damage  to 
the  vehicle  exclusion  fencing  around 
several  pebble  plain  sites  (Henderson,  in 
litt.  1997).  These  incidents  were  often 
associated  with  damage  to  the  habitat. 
An  incident  of  vehicle  trespass  on  a 
pebble  plain  in  March  1992,  resulted  in 
direct  damage  to  approximately  930 
square  meters  (10,000  sq  ft)  of  habitat 
(Neel  and  Chaney  1992).  Also,  damage 
to  surface  hydrological  characteristics 
ocoirred  because  the  soils  were  wet  and 
deep  ruts  were  produced  by  the  vehicle. 
These  incidents  are  further  discussed 
under  Factor  A. 

Issue  5:  One  commenter  questioned 
the  economic  value  of  the  taxa  listed 
herein  and  another  stated  that  listing 
these  plants  would  result  in  severe 
depreciation  of  property  value. 

Service  Response:  Under  section 
4(b)(7)(A)  of  the  Act.  a  listing 
determination  must  be  based  solely  on 
the  best  scientific  and  commercial  data 
available.  The  legislative  history  of  this 
provision  clearly  states  the  intent  of 
Congress  to  "ensiue"  that  listing 
decisions  are  "based  solely  on  biological 
criteria  and  to  prevent  non-biological 
criteria  from  affecting  such  decisions" 
(H.R.  Rep.  No.  97-835, 97th  Cong.  2d 
Sess.  19  (1982)).  As  further  stated  in  the 
congressional  report,  "economic 
considerations  luive  no  relevance  to 
determiiutioDS  regarding  the  status  of 
species."  Because  the  Service  is 
specifically  precluded  from  considering 
economic  impacts  in  a  final  decision  on 
a  proposed  listing,  the  Service  cannot 
consider  the  possible  economic 
consequences  of  listing  the  six  taxa. 

Issue  6:  A  commenter  questioned 
whether  cattle  grazing  is  a  threat  to 
these  species  because  he  claims  cattle 
had  not  grazed  in  Big  Bear  Valley  for 
over  40  years. 

Service  Response:  Several  of  the 
meadow  sites  in  the  Big  Bear  area  have 
been  impacted  by  grazing  by  domestic 
livestock  (e.g..  Bluff  Lake,  Hitchcock 
Ranch,  Shay  Meadow,  Wildhorse 
Meadow  (Krantz  1981b;  Krantz,  in  litt. 
1993)).  All  of  the  populations  of  Poa 
atropurpurea  in  the  Laguna  Meadow 
and  Mendenhall  Meadow  are  located 
within  grazing  allotments  currendy 
used  by  cattle  (Winter  1991).  Grazing  by 
domestic  and  feral  animals  other  than 
catde  also  poses  a  threat  to  the  species 
listed  herein.  Native  ungulates  are 
faciiltative  browser/grazers  or  browsers 
(fiaed  primarily  on  woody  plants)  rather 
than  grazers  (feed  primarily  on 


herbaceous  plants)  (Painter  1995). 
Domestic  imgulates  are  grazers  which 
tend  to  do  more  damage  to  herbaceoiis 
plants  such  as  Poa  atropurpurea.  Krantz 
(1981a)  documented  the  presence  of 
feral  burros  on  the  SaMrmill  and 
Baldwin  Lake  pebble  plains.  Neel  and 
Barrows  (1990)  concurred  with  this 
assessment  and  added  that  burros 
regularly  have  been  observed  on  the 
Gold  Mountain  pebble  plain.  Grazing 
can  destabilize  plant  communities  by 
aiding  the  spread  and  establishment  of 
non-native  taxa  (Painter  1995)  and  thus 
diminish  populations  of  Poa 
atropurpurea  (Winter  1991),  as  well  as 
r.  califomicum  because  Taraxacum 
officinale  is  fevered  over  T. 
califomicum  under  grazing  conditions 
(Henderson,  in  litt.  1997). 

Issue  7:  One  commenter  asked  why 
Federal  and  State  agencies  and  their 
projects  or  actions  are  exempt  from 
protecting  endangered  or  threatened 
species. 

Service  Response:  The  Act  directs 
Federal  agencies  to  protect  and  promote 
the  recovery  of  listed  species.  Collection 
of  listed  plants  on  Federal  lands  is 
prohibited.  Proposed  Federal  projects 
and  actions  including  activities  on 
private  or  non-Federd  lands  that 
involve  Federal  funding  or  permitting 
require  review  to  ensiue  they  will  not 
jeopardize  the  survival  of  any  listed 
species,  including  plants.  The  Act  does 
not  prohibit  "take"  of  listed  plants  on 
private  lands,  but  landowners  should  be 
aware  of  State  laws  protecting  imperiled 
plants. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated. 
Section  7(a)(2)  requires  Fedeural  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
hsted  species  or  destroy  or  adversely 
modify  its  critical  habitat  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  lui)itat,  the  resp<Hisible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

Although  State  law  may  provide  a 
measure  of  protection  to  species,  these 
laws  are  not  adequate  to  protect  the 
species  in  all  cases.  Niunerous  activities 
do  not  fell  under  the  purview  of  State 
law,  siich  as  certain  projects  proposed 
by  the  Federal  govemmmt  and  projects 
falling  under  State  statutny 
exemptions.  Where  overriding  social 
and  economic  considerations  can  be 
demonstrated,  these  laws  allow  project 
proposals  to  go  forward,  even  in  cases 
where  the  continued  existence  of  the 
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species  may  be  jeopardized  or  where 
adverse  impacts  are  not  mitigated  to  the 
point  of  insignificance.  The  inadequacy 
of  existing  State  and  Federal  regulatory 
mechanisms  is  one  of  the  factors  that 
necessitates  Federal  listing  of  these 
plant  taxa.  Please  see  the  "Siunmary  of 
Factors  Affecting  the  Species"  section, 
specifically  Factor  D,  and  the  "Available 
Conservation  Measures"  section  in  this 
rule  for  additional  information  about 
this  issue. 

Issue  8:  One  commenter  stated  that 
"large  scale"  timber  harvest  does  not 
occiu  in  the  Big  Bear  Valley  region,  only 
dead  trees  are  removed  and  some 
thinning  is  done  by  the  FS,  therefore 
timber  harvest  is  not  a  threat  to  the 
plant  species. 

Service  Response:  The  "Backgrotmd" 
section  of  the  proposed  rule  identified 
timber  harvest  as  having  affected  the 
habitat  of  Arenia  ursina,  Castilleja 
cinerea  over  the  past  100  years,  and 
further  stated  that  timber  harvest  has 
continued  to  affect  the  habitat  of 
Eriogonum  kennedyi  var. 
austromontaniun,  Poa  atropupurea,  and 
Taraxacum  califomicum.  Although 
impacts  have  occiured  in  the  past  from 
timber  harvest,  the  final  rule  has  been 
revised  and  does  not  identify  timber 
harvest  as  a  current  threat  to  any  of  the 
plant  taxa. 

Issue  9:  One  commenter  questioned 
the  threat  from  hiking  and  other 
recreational  activities,  as  well  as  threats 
from  collecting,  scientific  studies,  and 
"overutilization. " 


Service  Response:  Excessive 
trampling  may  alter  the  hydrology  of  the 
habitats  of  the  taxa  listed  herein  and 
cause  conditions  such  as  ponding  along 
trails  or  drying  below  the  trails  as  a 
resiUt  of  soil  compression.  These  in  turn 
may  lead  to  conditions  that  affect 
seedling  establishment  or  species 
persistence  in  these  areas.  Recreational 
activities  that  include  the  use  of  ORVs 
continue  to  have  significant  negative 
impacts  on  pebble  plain  habitat  (see 
discussion  under  Factor  A).  Botanists 
often  prefer  to  collect  species 
considered,  rare  for  exchange  with  other 
institutions  (see  discussion  imder  Factor 
B).  Some  limited  collection  from 
Federal  lands  could  be  permitted  for 
responsible  research  by  qualified 
inc&viduals,  as  well  as  for  periodic 
dociunentation  purposes  for  recognized 
institutional  collections. 

Peer  Review 

In  accordance  with  interagency  policy 
published  on  July  1, 1994  (59  FR 
34270),  the  Service  solicited  the  expert 
opinions  of  three  independent 
specialists  regarding  pertinent  scientific 
or  commercial  data  and  assumptions 
relating  to  the  taxonomy,  population 
models,  and  supportive  biological  and 
ecological  information  for  the  taxa 
imder  consideration  for  listing.  The 
purpose  of  such  review  is  to  ensure 
listing  decisions  are  based  on 
scientifically  soimd  data,  assiunptions, 
and  analyses,  including  input  of 
appropriate  experts  and  specialists, 
lliere  were  no  responses  to  the  Service's 

Table  1  .—Summary  of  Threats 


requests  for  peer  review  of  this  listing 
action. 

Summary  of  Factors  Affectiiig  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (Act)  and  regulations  (50  CFR  Part   • 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  list.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1) 
of  the  Act.  These  factors  and  their 
application  to  Arenaria  ursina  B.L.  Rob. 
(Bear  Valley  sandwort),  Castilleja 
cinerea  A.  Gray  (ash-gray  Indian 
paintbrush),  Eriogonum  kennedyi  S. 
Watson  var.  austromontanum  Munz  & 
I.M.  Johnst.  (southern  mountain  vnld 
buckwheat),  Poa  atropurpurea  Scribn. 
(San  Bernardino  bluegrass),  Toraxacuni 
califomicum  Munz  &  I.M.  Johnst. 
(California  taraxacum),  and  Tricbostema 
austromontanum  F.H.  Lewis  ssp. 
compactum  F.H.  Lewis  (Hidden  Lake    . 
blueou'ls)  are  as  follows.  A  summary  of 
the  threats  to  each  of  these  taxa  is 
provided  in  Table  1. 

A.  The  Present  or  threatened 
destruction,  modification,  or 
curtailment  of  their  habitat  or  range. 
The  six  taxa  listed  herein  currently  are 
imperiled  by  a  variety  of  activities  that 
result  in  habitat  modification, 
destruction,  degradation,  and 
fragmentation.  These  activities  include 
urbanization,  ORV  activity,  alteration  of 
hydrological  conditions,  and  vandalism. 


Species 


Arensris  ursins _....>.........~........._.._. 

Castilleja  cinerea 

Eriogonum  kennedyi  vai.  kennedyi 

Poa  atropurpurea _ 

Taraxacum  caiifomKum _ 

Trichostema  austromontanum  ssp.  compactum 

*ORV  -  off  road  vehicle. 


Threats 


Trampiing 


Exotic 
plants 


X 
X 
X 
X 
X 


*ORV 
activity 


Urt)aniza- 
tion 


Grazing/ 
browsing 


Limitsd 
numbers 


X 
X 
X 


Meadow  Habitats 

Significant  loss  of  meadow  habitats  in 
the  Bear  Valley  began  in  the  late  1880's 
with  the  construction  of  a  dam  that 
resulted  in  the  formation  of  Big  Bear 
Lake.  There  were  6,200  ha  (15,300  ac)  of 
meadow/grassland  in  the  Big  Bear 
Valley  region  and  Big  Meadow  area  of 
the  Santa  Ana  River  prior  to 
construction  of  the  dam  (Leiberg  1900) 
and  1,190  ha  (2,900  ac)  about  30  years 
later  (USPS  1932).  This  represents  an  81 


percent  decrease.  Krantz  (1990) 
estimated  that  there  are  currently  less 
than  400  ha  (1,000  ac)  of  meadow 
habitat  remaining  in  Big  Bear  and 
Holcomb  valleys.  Overall,  91  percent  of 
all  meadow  habitat  in  those  areas  has 
been  destroyed  since  the  turn  of  the 
centvuy. 

The  decline  of  Poa  atropurpurea  and 
Taraxacum  califomicum  can  be 
attributed  to  urbanization,  ORV  traffic, 
and  alteration  of  hydrological  regimes 


that  have  destroyed,  degraded,  or 
fragmented  their  meadow  habitat 
(Krantz  1980. 1981b).  Approximately  70 
percent  of  the  remaining  Poa 
atropurpurea  habitat  in  the  Big  Bear 
region  is  improtected  and  none  of  the  P. 
atropurpurea  populations  in  San  DiegO- 
Coimty  are  protected  (see  Factor  D  and 
Factor  E  for  additional  discussion). 
Portions  of  two  populations  in  Laguna 
Meadows  were  destroyed  by  telephone 
line  trenching  and  soil  removal  for 
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construction  of  the  earthen  dam  at  Big 
Lagima  Lake  (Sproul  and  Beauchamp 
1979).  A  portion  of  one  site  in  Big  Bear 
Valley,  intentionally  graded  by  the 
landowner  in  1991.  contained  P. 
atropurpurea  and  habitat  for  the 
federally  listed  pedate  checker-mallow 
{Sidalcea  pedata)  (Krantz,  in  litt.,  1993). 
PopiUations  of  P.  atropurpurea  were 
also  destroyed  by  development  of  the 
facilities  at  Big  Bear  Airport  and 
expansion  of  Bear  Mountain  Ski  Area 
(Krantz,  in  litt..  1993).  Krantz  (in  litt.. 
1993)  further  noted,  without  indicating 
causes,  the  apparent  extirpation  of  the 
occurrences  of  Taraxacum  califomicum 
at  Moonridge  Meadow,  Rathbone 
Meadow,  Sugarloaf,  and  Erwin  Lake. 

Current  continuing  threats  to  the 
meadow  taxa  discussed  in  this  rule 
include  the  relatively  unrestricted 
development  of  privately  owned  parcels 
in  the  Big  Bear  area  outside  the 
boimdaries  of  the  San  Bernardino 
National  Forest.  Apparently,  all  of  the 
known  occurrences  of  Poa  atropurpurea 
and  Taraxacum  califomicum  that  fall 
within  areas  depicted  on  a  current 
zoning  map  for  the  Qty  of  Big  Bear  Lake 
are  at  sites  zoned  residential, 
commercial  or  flood  plain.  Hiis 
includes  foiu  of  the  seven  privately 
owned  sites  and  over  half  of  the 
privately  owned  habitat  of  Poa 
atropurpurea  in  the  Big  Bear  area.  This 
also  includes  four  of  the  10  privately 
owned  sites  supporting  Taraxactim 
califomicum.  Within  a  tract  on  Eagle 
Point  there  is,  however,  one 
exclusionary  2.8  ha  (7  ac)  parcel  set 
aside  for  rare  plant  protection  by  the 
City  of  Big  Bear  Lake  that  reportedly 
includes  meadow  habitat  as  well  as 
some  plants  of  Castilleja  cinerea  (Qty  of 
Big  Bear  Lake,  in  litt.  1997).  There  are 
no  apparent  use  restrictions  on  this 
parcel  other  than  access  limitations  and 
no  building  sites.  The  City  of  Big  Bear 
Lake  zoning  map  includes  the 
community  of  Moonridge.  Within  the 
area  covered  by  this  zoning  map  there 
are  at  least  five  occxurences  of  Poa 
atropurpurea,  at  least  four  occurrences 
of  roraxacum  califomicum,  and 
occurrences  of  Arenaha  ursina, 
Castilleja  cinerea,  and  Eriogonum 
kennedyi  van.  austromontanum.  Some 
sites  for  the  listed  species  Sidalcea 
pedata  are  also  covered  by  the  zoning 
map.  The  Service  is  aware  of  interest  by 
a  property  owner  in  opening  a  facility 
at  Pan  Hot  Springs.  This  area  supports 
Poa  atropurpurea  and  Taraxacum 
califomicum,  as  well  as  the  federally 
listed  endangered  species  Sidalcea 
pedata  and  Thelypodium  stenopetalum 
(slender-petaled  mustard).  This 
proposed  facility  has  the  potential  of 


fragmenting  and  degrading  the  meadow 
habitat  of  these  taxa.  A  current  proposal 
for  construction  on  nine  parcels  totaling 
1.6  ha  (4  ac)  at  Boulder  Bay  on  the  south 
shore  of  Big  Bear  Lake  cotUd  adversely 
impact  Poa  atropurpurea  and  T. 
califomicum.  These  taxa,  as  well  as 
other  sensitive  taxa,  are  knovni  to  occur 
in  the  vicinity  of  the  project  site. 

A  road  traverses  a  site  along  Rathbone 
Creek  that  was  meadow  and  pebble 
plain  habitat.  The  area  between  the  road 
and  the  creek  is  a  parcel  being  used  as 
a  dump  site  for  dredge  materials.  Roads, 
such  as  the  one  just  east  of  Bluff  Lake, 
traverse  occupied  habitat  of  Poa 
atropurpurea  and  raraxacum 
califomicum.  Several  of  the  meadow 
sites,  such  as  North  Baldvnn  Lake. 
Wildhorse  Springs,  and  Holcomb  Valley 
are  fragmented  by  ORV  incursions.  Road 
ruts  can  lead  to  alterations  in  the  siuiace 
hydrology  of  meadow  habitats  (Krantz 
1981b).  Campgroimd  development  has 
been  proposed  for  meadow  sites  at 
Cienega  Seca  and  the  north  shore  of  Big 
Bear  Lake  (CNDDB  1997). 

Poa  atropurpurea  faces  high 
magnitude  threats  throughout  the 
majority  of  its  range  from  one  or  more 
of  die  following — development,  grazing, 
road  maintenance,  and  introduced  taxa, 
as  well  as  the  increased  fragmentation  of 
habitat  associated  with  the  above 
activities.  The  dioecious  natiue 
(separate  male  and  female  plants)  of  this 
species  compoimds  any  threat  at  a  given 
site.  Taraxacum  califomicum  faces  the 
same  high  magnitude  threats  from  the 
same  sources  over  about  half  of  its 
range. 

Pebble  Plains  Habitat 

The  decline  of  Arenaria  ursina, 
Castilleja  cinerea  and  Eriogonum 
kennedyi  var.  austromontanum,  all  of 
which  are  largely  confined  to  pebble 
plain  habitats,  can  be  attributed  to 
habitat  destruction,  degradation,  and 
fragmentation  resiUting  bom 
uifoanization,  ORV  traffic,  fuelwood 
harvesting,  mining  activities,  and  the 
alteration  of  hydrological  regimes.  Neel 
and  Barrows  (1990)  listed  the  current 
total  acreage  of  pebble  plains  as  220  ha 
(545  ac),  including  about  60  ha  (150  ac) 
of  pebble  plains  habitat  not  considered 
by  Krantz  (1981a.  in  litt.  1987).  Krantz 
(in  litt.  1987)  estimated  that  historically 
there  were  280  ha  (700  ac)  of  pebble 
plains,  and  that  ciurenUy  there  are  only 
170  ha  (420  ac).  Neel  and  Barrows' 
(1990)  figiue  represents  a  21  percent 
decrease  from  the  estimated  historic 
extent  of  pebble  plains  in  the  region. 
Krantz  [in  litt.  1987)  did  not  include  two 
areas  considered  pebble  plains  by  Neel 
and  Barrows  (1990).  These  omissions 
were  probably  due,  in  part,  to  the  fact 


that  these  areas  were  not  known  to 
support  an  indicator  species.  Eriogonum 
kennedyi  var.  austromontanum. 

Nine  existing  peUtle  plain  complexes 
were  identified  by  Neel  and  Barrows 
(1990).  Of  the  220  ha  (545  ac)  of  tiiis 
highly  restricted  habitat,  about  208  ha 
(514  ac)  is  administered  by  the  FS  and 
12  ha  (32  ac)  occurs  on  private  land 
(Neel  and  Barrows  1990).  Nearly  all  the 
complexes  support  populations  of  these 
species  and  generally,  such  populations 
are  fairly  evenly  distributed  throughout. 

Urbanization  has  resulted  in  the 
destruction  of  85  ha  (210  ac)  of  former 
habitat  in  the  Sawmill  complex  near  the 
community  of  Sugarloaf  (Krantz,  in  litt. 
1987).  Similarly,  development  has 
eliminated  habitat  within  the  Big  Bear 
Lake  complex,  including  areas  near 
Fawnskin,  Mallard  Lagoon,  Eagle  Point, 
and  Metcalf  Bay  (CNDDB  1997)  and  has 
continued  on  small  improtected  sites 
(Neel  and  Barrows  1990).  Relatively 
imrestricted  development  of  privately 
owned  parcels  that  support  pebble  plain 
species  is  a  threat  to  Arenaria  ursina. 
Castilleja  cinerea,  and  Eriogonum 
kennedyi  var.  austromontanum.  This 
was  described  above  imder  the 
"Meadow  habitats"  section. 
Unpermitted  grading  eliminated  pebble 
plains  habitat  at  Castie  Glen  (Krantz,  in 
litt.,  1993).  A  current  proposal  for 
development  on  nine  parcels  totaling 
1.6  ha  (4  ac)  at  Boulder  Bay  (Big  Bear 
Lake  complex)  on  the  south  shore  of  Big 
Bear  Lake  could  adversely  impact 
sensitive  taxa  including  Arenaria  ■ 
ursina,  Castilleja  cinerea,  and 
Eriogonum  kennedyi  ssp. 
austromontanum. 

The  most  significant  and  persistent 
threat  to  the  pebble  plains  is  ORV 
activity  (Krantz,  in  litt.  1987;  Neel  and 
Barrows  1990;  Henderson,  in  litt.  1997). 
Incidents  involving  destruction  or 
degradation  of  pebble  plains  habitat  by 
ORVs  continue  to  present  a  significant 
threat  to  all  pebble  plain  sites  (Maile 
Neel,  SBNF,  pers.  comm.  1993;  Krantz, 
in  litt.  1993;  Henderson,  in  litt.  1997). 
Most  privately  owned  pebble  plain  sites 
receive  no  protection.  A  few  sites, 
however,  have  voluntary  non-binding 
landowner  agreements  (see  Factor  D). 

Over  11  km  (7  mi)  of  FS  roads  and  16 
km  (10  mi)  of  unauthorized  routes 
direcUy  impact  pebble  plain  sites,  such 
as  Arrastre/Union  Flats  (complex). 
Sawmill  (part  of  Sawmill  complex), 
Holcomb  Valley  (complex),  and  Nelson 
Ridge  (part  of  the  North  Baldwin  Lake 
complex)  (Odell  1988).  Although  the  FS 
does  not  permit  activities  that  alter  the 
hydrology  of  pebble  plains  or  meadows, 
unauthorized  ORV  traffic  continues  to 
be  a  problem  in  many  areas  and 
contributes  to  hydrological 
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modifications  of  these  sensitive  habitats. 
The  majority  of  the  pebble  plains 
complexes  are  directly  impacted  by 
vehicle  routes  that  may  lead  to 
alterations  in  the  surface  hydrology 
(Krantz  1981a,  Neel  and  Barrows  1990. 
Neel  and  Chaney  1992). 

Normally,  surface  water  flows  evenly 
across  the  relatively  impervious  pebble 
plains  (Odell  1988).  Pebble  plains  are 
extremely  susceptible  to  damage  during 
spring  thaw  (Krantz  1981a).  ORVs  can 
destroy  plants  and  create  deep  ruts  that 
change  the  water  flow  patterns  over  the 
pebble  plains  and  lead  to  increased 
erosion,  which  indirectly  affects  a 
greater  nimiber  of  plants  (Neel  and 
Barrows  1990).  ORVs  can  cause  the 
breakdown  of  soil  structure  although  the 
erosion  potential  of  the  soil  is  not 
considered  high  due  to  the  moderate 
slopes  and  rainfall  (Neel  and  Barrows 
1990).  Vehicular  activity  also  favors  the 
establishment  of  species  more  tolerant 
of  such  disturbance,  thereby  altering  the 
composition  of  the  plant  community 
overtime  (Lathrop  1983). 

The  pebble  plain  site  at  upper 
Sugarloaf  (part  of  the  Sawmill  complex) 
has  been  completely  devegetated  by 
ORV  activity  (Krantz  in  lift.,  1987)  and 
Horseshoe  Meadow  has  been  degraded 
by  xmregulated  vehicle  activity  (Krantz, 
in  litt.  1993).  Pebble  plain  habitat  in 
upper  Holcomb  Valley  (part  of  the 
Holcomb  Valley  complex)  has  been 
degraded  by  vehicles  driven  around 
depressions  with  standing  water  during 
winter  (Neel  and  Barrows  1990;  Krantz, 
in  litt.  1987).  This  vehicle  traffic  creates 
muddy  areas  unsuitable  for  the 
persistence  or  recruitment  of  the  plants. 
Vehicle  roads  and  tracks  lead  to  habitat 
fragmentation  and  increase  the  potential 
for  edge  effects  on  the  pebble  plains. 

The  FS  has  implemented  a  number  of 
measures  including  fencing,  signage, 
road  closures,  and  active  monitoring  in 
an  effort  to  protect  pebble  plains  from 
illegal  ORV  activity.  Despite  this  action, 
over  40  percent  of  the  pebble  plain 
habitat  within  FS  jurisdiction  remains 
unprotected  (Neel  and  Barrows  1990). 

Fences  that  protect  virtually  all  of  the 
large  pebble  plain  sites  are  often  cut  or 
removed,  thus  enabling  vehicles  to  enter 
the  plains  (Henderson,  in  litt.,  1997).  hi 
February  1997,  the  FS  removed  rocks 
placed  on  the  Sawmill  pebble  plain, 
filled  holes,  and  rewired  the  gate  as  a 
result  of  "extreme  vehicle  use"  at  the 
Upper  Sugarloaf/Sugarloaf  pebble  plain 
area  in  August  1996.  Vehicles  were 
observed  on  a  closed  road  in  Union  Flat 
in  July  1996,  and,  in  that  same  month, 
vehicles  had  driven  onto  the  pebble 
plain  at  Gold  Mountain  (Henderson,  in 
litt.  1997).  All  of  these  incidents 
occurred  within  fenced  sites. 


The  FS  has  kept  records  of  incidents 
of  human-caused  damage  and 
destruction  to  fenced  areas  of  pebble 
plains  from  1990  to  1997  (Henderson,  in 
litt.  1997),  but  has  not  always  correlated 
specific  habitat  destruction  events  with 
incidents  of  trespass.  However,  a  single, 
well  documented  example  is  cited 
below. 

The  pebble  plains  near  North  Baldwin 
Lake,  fenced  and  posted  as  rare  plant 
habitat,  were  extensively  damaged  in 
March  1992.  A  construction  vehicle 
from  the  San  Bernardino  County  landfill 
was  driven  over  this  site  in  an 
apparently  intentional  act  of  vandalism 
(Krantz,  in  litt.  1993;  Neel  and  Chaney 
1992).  The  driver  trespassed,  drove  over 
the  identifying  signs  and  fences,  and 
caused  extensive  damage  to  the  habitat 
(Neel  and  Chaney  1992).  The  soils  were 
highly  vulnerable  to  disturbance 
because  they  were  saturated.  Over  1.200 
sq  m  (13,000  sq  ft)  of  pebble  plain 
habitat  was  moderately  to  severely 
"  damaged  during  this  incident  (Neel  and 
Chaney  1992).  Restoration  was  required 
by  the  FS,  but  it  was  not  entirely 
successful  because  the  indirect  effects  of 
the  vehicle  incursion,  including 
alteration  of  surface  hydrology  and  the 
subsequent  invasion  of  exotic  species, 
have  significant,  long-term  effects  (Neel 
and  Chaney  1992;  Krantz,  in  litt.  1993). 

Some  sites  near  Baldwin  Lake  are 
subject  to  quartzite  theft  (CNDDB  1997). 
Mineral  rights  have  been  claimed  on  or 
near  several  of  these  pebble  plains,  such 
as  Arrastre  Flat  and  North  Baldwin 
Lake.  There  is  a  deposit  of  high  grade 
limestone  just  west  of  lower  Holcomb 
Valley.  Quarrying  of  this  limestone 
would  eliminate  the  pebble  plain  (Neel 
and  Barrows  1990).  Mining  activities 
threaten  pebble  plain  habitat  by  direct 
removal  or  indirect  impacts.  This  pebble 
plain  reportedly  supports  Arencaia 
ursina,  Castilleja  cinerea,  and 
Eriogonum  kennedyi  var. 
austromontanum.  The  associated 
meadows  likely  to  be  impacted  support 
Poa  atropurpurea  and  Taraxacum 
calif omicum. 

Activation  or  installation  of  wells 
north  of  the  pebble  plain  in  lower 
Holcomb  Valley  (Neel  and  Barrows 
1990),  near  Baldvtdn  Lake  (Barrows 
1989),  or  in  Gamer  Valley,  can  alter  the 
hydrological  regime  of  the  habitat  and 
threaten  sensitive  species.  Alteration  of 
the  direction  of  surface  flow  and  rate  of 
percolation  may  lead  to  changes  in  the 
species  composition  of  the  site  (Neel 
and  Barrow's  1990),  make  the  site 
unsuitable  for  one  or  more  of  the  native 
taxa,  and/or  facilitate  the  encroachment 
of  non-native  species. 

The  majority  of  the  pebble  plains  and 
their  associated  species  have  been  and 


continue  to  be  afiiected  by  habitat 
destruction  and  degradation  most 
frequently  associated  with  ORV  traffic 
and  development  of  privately  owned 
parcels. 

B.  Ovenitilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Some  of  the  taxa  may  have 
become  vulnerable  to  collecting  by 
curiosity  seekers  as  a  result  of  the 
increased  pubficity  following 
publication  of  the  proposed  rule.  Some 
professional  and  amateur  botanists  favor 
rare  or  imusual  species  for  their 
collections  or  because  these  are  valuable 
to  trade  with  other  individuals  or 
collections  (Mariah  Steenson  pers. 
comm.  1997).  A  survey  of  the 
collections  of  a  major  herbariujn  in  the 
region  showed  significant  increases  in 
the  nimibers  of  collections  of  several 
pebble  plain  taxa,  following  publication 
of  an  article  describing  this  new  habitat 
type.  These  taxa  include  Arenaria 
ursina,  Castilleja  cinerea,  Eriogonum 
kennedyi  var.  austromontanuwi, 
considered  in  this  rule,  as  well  as  other 
pebble  plain  taxa,  such  as  Arabis 
parishii,  Antennaria  dimorpha,  and 
Dudleya  abramsii  ssp.  affinis  (Wallace. 
in  litt.  1997).  A  similar  increase  in 
numbers  of  collections  of  the  rare, 
native,  meadow  species  Taraxacum 
califomicum  occurred  but  not  for  the 
associated  introduced  exotic  T. 
officinale  (Wallace  pers.  obs.  1997). 
Ayensu  and  DeFilipps  (1978) 
specifically  cite  over-collection  as  a 
threat  to  Eriogonum  kennedyi  var. 
austromontanum.  It  is  likely  that  the 
additional  attention  given  to  these  taxa 
as  a  result  of  this  final  rule  will  result 
in  efforts  by  some  to  collect  specimens. 
This  potential  would  be  exacerbated  by 
publication  of  maps  and  descriptions  of 
critical  habitat. 

C.  Disease  or  predation.  Disease  is  not 
known  to  be  a  factor  affecting  any  of  the 
taxa  listed  herein.  The  indirect  efiiects  of 
grazing/browsing  are  discussed  imder 
Factor  E.  Soreng  (pers.  conun.  1996) 
foimd  considerable  thrip  (minute 
insects  that  feed  on  plants)  damage  to 
the  ovaries  of  Poa  atropurpurea  in  the 
Big  Bear  area.  This  may  result  in  low 
seed  set  but  is  presumably  a  natural 
phenomenon,  hi  some  taxa,  low  seed 
set,  high  seed  mortality,  and  infrequent 
establishment  may  be  offset  by  low 
mortality  and  greater  longevity  of  the 
plants  (Pavlik  1987).  Soreng  (pers. 
comm.  1996)  stated  that  seed  set  in 
sexual  taxa  of  Poa  is  about  10  percent. 
The  additional  impacts  associated  with 
persistent  grazing  could  eliminate  any 
seed  production  by  this  taxon.  This,  in 
turn,  could  decrease  or  eliminate 
establishment  of  new  plants  of  divergent 
genetic  constitution. 
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D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Existing 
regulatory  mechanisms  that  coiUd 
provide  some  protection  for  these 
species  include — (1)  listing  under  the 
California  Endangered  Species  Act 
(CESA),  (2)  consideration  imder  the 
CaUfomia  Environmental  Quality  Act 
(CEQA),  (3)  FS  management  policies,  (4) 
conservation  provisions  under  section 
404  of  the  Federal  Clean  Water  Act,  and 
(5)  land  management  by  Federal,  State, 
or  local  agencies,  or  by  private  groups 
and  organizations. 

State  Laws 

The  six  taxa  addressed  in  this  rule  are 
included  in  the  California  Native  Plant 
Society's  Inventory  (Skinner  and  Pavlik 
1994),  but  none  have  been  listed  as 
endangered  or  threatened  by  the  State. 
Thus,  the  CESA  (Division  3,  chapter  1.5, 
section  2050  et  seq.)  and  the  Native 
Plant  Protection  Act  (NPPA)  (Division  2, 
chapter  10.  section  1900  et  seq.  of  the 
California  Fish  and  Game  Code)  provide 
no  protection  for  the  six  taxa  in  this 
rule. 

The  CDFG  recognizes  that  the 
majority  of  plants  on  Lists  lA.  IB.  and 
2  of  the  CNPS  Inventory  of  Rare  and 
Endangered  Vascular  Plants  of 
California  (Skinner  and  Pavlik  1994) 
would  normally  qualify  for  State  listing 
tMorey  and  Berg  1994).  All  six  plant 
taxa  in  this  rule  are  in  the  CNPS 
Inventory  on  List  IB  (Plants  Rare, 
Threatened,  or  Endangered  in  California 
and  Elsewhere)  (Skinner  and  Pavlik 
1994).  Under  CEQA,  impacts  to  List  IB 
plants  are  considered  significant  and 
must  be  addressed.  CEQA  obligates 
disclosure  of  environmental  resources 
within  proposed  project  areas  and  may 
enhance  opportimities  for  conservation 
efforts.  However,  CEQA  does  not 
guarantee  that  such  conservation  efforts 
will  be  implemented  and  several 
projects  have  resulted  in  the 
unmitigated  loss  of  habitat  for  Arenaria 
ursina,  Castilleja  cinerea,  Eriogonum 
kennedyi  var.  austromontanum,  Poa 
atropurpurea,  and  Taraxacum 
califomicum.  These  projects  include 
expansion  of  the  Big  Bear  Airport, 
construction  of  ski  areas,  development 
of  the  Moonridge  Golf  Course  (Krantz 
1981b),  and  approval  of  the  Eagle  Point 
development  (Neel,  in  litt.  1993). 
Furthermore,  these  taxa  face  threats  that 
are  not  easily  controlled  by  existing 
regulations,  particiUarly  those  discussed 
imder  Factor  A- 

The  CEQA  requires  a  full  disclosure 
of  the  potential  environmental  impacts 
of  proposed  projects.  The  pubUc  agency 
with  primary  authority  or  jurisdiction 
over  ihe  project  is  designated  as  the  lead 
agency,  and  is  responsible  for 


conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
C£QA  Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Once  significant  effects  are 
identified,  the  lead  agency  has  the 
option  to  require  mitigation  for  effects 
through  changes  in  the  project  or  to 
decide  that  overriding  considerations 
make  mitigation  inflexible.  In  the  latter 
case,  projects  may  be  approved  that 
cause  significant  environmental 
damage,  such  as  resulting  in  the  loss  of 
sites  supporting  State-Usted  species. 
Mitigation  plans  usually  involve  the 
transplantation  of  the  plant  species  to 
an  existing  habitat  or  an  artificially 
created  habitat.  Following  the  creation 
of  the  transplantation  plan,  the  original 
site  is  destroyed.  Therefore,  if  the 
mitigation  effort  fails,  the  resource  has 
already  been  lost.  Protection  of  listed 
species  through  CEQA  is.  therefore, 
dependent  upon  the  discretion  of  the 
lead  agency  involved. 

FS  Management 

With  the  exception  of  Trichostema 
austromontanum  ssp.  compactum, 
which  only  occurs  on  State  lands,  all  of 
the  taxa  Usted  herein  are  found  on  the 
San  Bernardino  National  Forest  and  are 
recognized  by  the  FS  as  "sensitive 
species"  (SBNF  1989).  The  FS  has 
policies  to  protect  sensitive  plant  taxa, 
including  attempting  to  establish  these 
species  in  suitable  or  historic  habitat, 
encouraging  land  acquisitions  to  protect 
sensitive  plant  habitat,  establishing 
refugia  for  pebble  plains  species,  and 
not  permitting  activities  that  may  alter 
the  hydrology  or  meadow  habitat  for 
sensitive  plants  (SBNF  1989).  These 
guidelines,  however,  have  not  been 
entirely  effective.  Bluff  Lake,  which  is 
privately  owned  and  contains 
populations  of  Poa  atropurpurea  and 
Taraxacum  califomicum,  was  identified 
as  a  potentially  suitable  mitigation  bank 
of  wetland  and  wet  meadow  habitat  for 
urban  developments  in  the  region. 
However,  plans  by  the  FS  to  acquire    .. 
Bluff  Lake  are  no  longer  being  pursued 
because  the  parcel  is  not  available  for 
sale  (Maile  Neel.  SBNF,  pers.  comm. 
1993).  The  extensive  monitoring  and 
fence  maintenance  activities  carried  out 
by  the  San  Bernardino  National  Forest 
have  not  prevented  damage  to  pebble 
plain  sites  in  the  area. 

Even  if  most  of  the  remaining  pebble 
plain  and  meadow  habitats  on  the  San 
Bernardino  National  Forest  could  be 
adequately  protected  frora  human 
disturbance,  the  amount  of  habitat 


presently  occupied  by  Arenaria  ursina, 
Castilleja  cinerea,  Eriogonum  kennedyi 
var.  austromontanum,  Poa  atropurpurea 
and  Toraxacuni  califomicum  may  not 
be  sufficient  to  maintain  their  long-term 
viability  in  the  absence  of  appropriate 
recovery  measures. 

The  Holcomb  Valley/North  Baldwin 
Lake  region,  which  supports 
populations  of  Arenaria  ursina, 
Castilleja  cinerea,  Eriogonum  kennedyi 
var.  austromontanum,  Poa  atropurpurea 
and  Taraxacum  califomicum,  and 
significant  examples  of  pebble  plain 
habitat,  was  designated  a  Special 
Interest  Area  by  the  FS  in  1989.  No 
specific  management  plan  has  been 
developed  for  the  area  due  to  resources 
being  directed  to  higher  priority 
activities  (Neel,  pers.  comm.  1993). 

Management  guidelines  for  meadow 
sites  on  the  Cleveland  National  Forest 
supporting  Poa  atropurpurea  are 
outlined  by  Winter  (1991).  These 
include  the  requirement  to  maintain 
viable  populations  at  cdl  known 
locaUties.  Other  guidelines  call  for 
protection,  enhancement,  and 
prevention  of  adverse  modification  of 
habitat  for  sensitive  species.  They  also 
call  for  prevention  of  fragmentation  of 
the  montane  meadows.  However,  there 
are  no  specific  steps  to  achieve  these 
goals  outlined  in  Uxe  document. 

Clean  Water  Act 

Poa  atropurpurea  and  Taraxacum 
califomicum  could  potentially  be 
affected  by  projects  requiring  a  permit 
imder  section  404  of  the  Clean  Water 
Act.  Under  section  404  of  the  Clean 
Water  Act,  the  U.S.  Army  Corps  of 
Engineers  (Corps)  regulates  the 
discharge  of  fill  material  into  waters  of 
the  United  States,  which  includes 
navigable  and  isolated  waters, 
headwaters,  and  adjacent  %vetlands. 
Section  404  regulations  require  that 
apphcants  obtain  an  individual  permit 
to  place  fill  for  projects  affecting  greater 
than  1.2  ha  (3  ac)  of  waters  of  the  United 
States  or  greater  than  500  linear  feet  of 
a  streambed.  Nationwide  Permit  (NWP) 
No.  26  (33  CFR  part  330)  was 
estabUshed  by  the  Department  of  the 
Army  to  facilitate  authorization  of 
discharges  of  fill  into  isolated  waters 
(including  wetlands  and  vernal  pools) 
that  cause  the  loss  of  less  than  1.2  ha  (3 
ac)  of  waters  of  the  United  States,  and 
that  cause  minimal  individual  and 
cumulative  environmental  impacts. 
Projects  that  qualify  for  authorization 
under  NWP  26  and  that  affect  less  than 
0.1  ha  (V^  ac)  of  isolated  waters 
including  wetlands  may  proceed. 
Although  the  permittee  must  submit  a 
report  to  the  Corps  within  30  days  of 
completion  of  the  work,  evaluation  of 
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the  impacts  of  such  projects  through  the 
section  404  permit  process  is  precluded. 
It  is  possible  that  even  projects  as  small 
as  0.1  ha  (Va  ac)  could  destroy  some  of 
the  smaller  occurrences  in  the 
iirbanized  areas  of  Big  Bear  Valley,  or 
alter  the  hydrology  of  a  meadow  or 
pebble  plain  site.  Road  widening  or 
stream  channelization,  such  as  that  near 
Fox  Farm  Road  and  Rathbone  Creek 
may  affect  the  surrounding  habitat.  Even 
though  Trichostema  austromontanum 
ssp.  compactum  is  associated  with  a 
single  vernal  pool,  it  would  not  be 
affected  by  the  Clean  Water  Act  because 
its  entire  distribution  lies  within  Moimt 
San  Jacinto  State  Wilderness. 

The  Corps  may  require  that  an 
individual  section  404  permit  be 
obtained  if  projects  otherwise  qualifying 
imder  NWP  26  would  have  greater  than 
minimal  individual  or  cxmiulative 
environmental  impacts.  The  Corps  has 
been  reluctant  to  withhold  authorization 
under  NWP  26  imless  the  existence  of 
a  federally  listed  threatened  or 
endangered  species  would  be 
jeopardized. 

Land  Management 

Representatives  from  various  Federal, 
State,  and  local  agencies,  and 
individuals  from  the  private  sector  are 
developing  a  Coordinated  Resource 
Management  Plan  (CRMP)  for  the  Big 
Bear  Valley  region.  The  CRMP  process 
is  a  planning  tool  that  operates  on  the 
local  level  to  minimize  conflicts  among 
various  user  groups,  landowners,  and 
governmental  agencies.  The  goal  of  this 
process  is  to  identify  sensitive  biological 
resources  and  to  integrate  conservation 
efforts  with  those  of  public  and  private 
entities.  Although  the  Service  supports 
these  efforts,  little  or  no  protection  for 
the  species  described  herein  will  be 
guaranteed.  This  process  is  not  legally 
binding. 

E.  Other  natural  or  manmade  factors 
affecting  their  continued  existence.  The 
six  taxa  listed  herein  are  threatened  by 
a  variety  of  other  factors  including 
trampling  by  livestock  and  himians, 
indirect  effects  of  grazing  and  browsing, 
competition  with  other  plant  species, 
habitat  fragmentation,  and  hybridization 
with  non-native  taxa. 

Trampling  may  degrade  habitat  by 
soil  compression  and  introduction  of 
seeds  of  non-native  species.  This  leads 
to  changes  in  the  composition  of  the 
vegetation  and  facilitates  persistence  of 
these  non-native  species  (Lathrop  1983, 
Fleischner  1994).  The  presence  of 
livestock  typically  changes  the 
composition  of  native  plant 
commimities  by  reducing  or  eliminating 
those  species  that  cannot  withstand 
trampling,  which  enables  more 


resistant,  usualfy  non-native  species  to 
increase  in  abimdance  (Painter  1995). 

Sites  supporting  Arenaria  ursina, 
Castilleja  cinerea,  and  Eriogonum 
kennedyi  var.  austromontanum  have 
been  moderately  to  heavily  degraded  by 
cattle  trampling  in  the  past  (e.g., 
Wildhorse  Meadow,  Holcomb  Valley, 
and  North  Baldwin  Lake)  (Krantz  1981a, 
Neel  and  Barrows  1990,  Krantz,  in  litt. 
1993).  These  same  taxa  are  occasionally 
trampled  by  horses  which  gain  access  to 
some  fenced  pebble  plain  sites  when  the 
fences  are  cut  (Henderson,  in  litt.  1997). 
Some  areas  continue  to  be  impacted  by 
cattle,  horses,  and  feral  burros.  Habitat 
degradation  from  trampling  by  feral 
burros  continues  at  the  North  Baldwin 
Lake,  Sawmill,  Onyx,  and  Gold 
Mountain  pebble  plain  complexes 
(Barrows  1989,  Neel  and  Barrows  1990). 
This  threat  will  be  alleviated  once 
burros  are  completely  removed  and  kept 
away  from  pebble  plain  sites,  except 
Broom  Flat  (about  50  percent  of  the 
Onyx  complex).  This  removal  process  is 
ouxently  underway  imder  provisions  of 
the  Big  Bear  Wild  Burro  Territory 
Management  Plan  (Lardner  1996).  It  is 
not  clear  whether  burros  will  attempt  to 
retiim  to  the  area  and  what  the  FS's 
response  will  be  if  that  occurs. 

Trampling  by  hikers  and  visitors  has 
been  noted  at  some  sites.  Due  to  its 
accessibility,  and  localized  habitat,  the 
Trichostema  austromontanum  ssp. 
compactum  population  at  Mount  San 
Jacinto  State  Wilderness  is  particularly 
vulnerable  to  trampling  by  recreational 
users.  This  site  has  been  popular  since 
the  development  of  the  Palm  Springs 
tramway  in  1964  and  the  Desert  Divide 
Trail  from  1979  to  1981  (Hamilton,  pers. 
comm.  1996).  Several  measures  were 
initiated  by  the  State  during  the  past 
decade  to  protect  the  vernal  pool 
ecosystem  and  the  Trichostema 
population,  including  removing 
references  to  the  site  from  park 
interpretive  materials  and  the 
elimination  of  marked  trails  to  the  lake. 
These  measures,  however,  have  not 
prevented  on-going  impacts  from 
trampling  by  hikers  and  horses. 
Trampling  by  horses  crushes  plants  and 
creates  depressions  that  retain  water 
where  seeds  and  adult  plants  of  T. 
austromontanum  ssp.  compactum 
drown  (Hamilton  1991;  Hamilton,  pers. 
conmi.  1996).  Livestock  concentrate 
their  activities  around  ponds  and  vernal 
wetlands.  As  a  result,  impacts  to 
mountain  meadows  may  persist  for 
decades  (Painter  1995). 

Trampling  by  Uvestock  and  people 
adversely  affects  Taraxacum 
califomicum  and  favors  the 
establishment  of  the  non-native  T. 
officinale.  Only  the  latter  species  seems 


to  have  the  ability  to  produce  flower 
heads  and  leaves  close  to  the  soil 
surface  (Krantz.  in  litt.  1993).  Several 
sites  supporting  this  species  are  near,  or 
traversed  by  trails,  including  Bluff  Lake, 
sites  along  the  south  side  of  Big  Bear 
Lake,  and  Qenega  Seca,  for  example 
(CNDDG 1997).  Two  populations  of  Poa 
atropurpurea  in  Lagvma  Meadow  (San 
Diego  Coimty)  were  damaged  by  cattle 
trails  (Sproul  1979).  All  of  the 
occurrences  of  Poa  atropurpurea  in 
Lagima  Meadow  and  Mendenhall 
Meadow,  Cleveland  National  Forest, 
San  Diego  Coimty  are  on  currently 
occupied  grazing  allotments,  although 
cattle  exclosures  are  on  two  of  the  sites 
(Winter  1991).  Grazing  by  cattle  during 
the  fruiting  season  of  Poa  atropurpurea 
is  likely  to  eliminate  a  significant 
portion  of  any  seed  produced  in  a  given 
year.  This  problem  is  compoimded  by 
several  factors;  the  species  is  dioecious 
(separate  male  and  female  plants),  and 
destrucdon  of  flowers  of  either  sexual 
form  would  likely  directly  affect  the 
sexual  reproductive  success  for  that 
year,  which  could,  in  turn,  decrease  the 
potential  for  long  term  survival  of  the 
species.  Meadow  sites  in  the  Big  Bear 
area,  such  as  Bluff  Lake,  are  also  subject 
to  trampling  by  people  and  animals. 
One  population  of  Castilleja  cinerea, 
across  from  Snow  Valley  Ski  Area,  was 
fragmented  by  trampling  associated 
with  the  construction  of  several  large 
cabins,  a  parking  lot,  and  trails. 

Grazing  by  cattle,  horses,  and  feral 
burros  is  a  continuing  threat  to  Poa 
atropurpurea  and  Taraxacum 
califomicum  at  meadow  sites  such  as 
Hitchcock  Ranch,  Shay  Meadow,  Bluff 
Lake,  and  Laguna  Meadow  (Winter 
1991;  CNDDB  1997;  Lardner,  pers. 
comm.  1997).  Painter  (1995)  used  the 
term  grazing  to  mean  feeding  primarily 
on  herbaceous  plants,  and  the  term 
browsing  to  mean  feeding  primarily  on 
woody  plants.  Herbivory  is  a 
combination  of  both  of  these  terms 
(Painter  1995).  Painter  (1995) 
considered  cattle  to  be  grazers,  burros 
and  horses  to  be  browser/grazers,  and 
native  deer  to  be  browser/grazers.  The 
significance  of  the  differences  is  that 
control  of  the  non-native  animals  will 
reduce  grazing  and  browsing  damage  to 
levels  tolerable  by  the  native  species. 
Fleischner  (1994)  indicated  that  the  loss 
of  biodiversity,  lowering  of  population 
density,  and  disruption  of  ecosystem 
functioning  are  some  of  the  ecological 
costs  of  grazing  by  livestock.  Krantz 
(1981b)  noted  that  the  number  of  seeds 
produced  by  P.  atropurpurea  is  reduced 
if  it  is  grazed  during  its  flowering 
period. 

Cattle  grazing  is  a  threat  to  Poa 
atropurpurea  in  grazing  allotments  on 
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the  Cleveland  National  Forest  (Winter 
1991.  CNDDB  1997).  Grazing  can  reduce 
or  eliminate  seed  set  and  thereby 
decrease  recruitment  and  genetic 
diversity.  On  the  San  Bernardino 
National  Forest,  there  is  no  current 
permittee  for  the  grazing  allotment  at 
Wildhorse  Meadow  (Lardner,  pers. 
comm.  1997).  Castilleja  cinerea  is  on  the 
Santa  Ana  grazing  allotment  on 
Sugarloaf  Ridge,  which  lacks  a  current 
permittee  (Lardner,  pers.  comm.  1997). 
Another  population  of  Castilleja  cinerea 
is  at  Broom  Flat  where  biuros  will 
continue  to  be  allowed  under  the  Big 
Bear  Wild  Burro  Territory  Management 
Plan  (Lardner,  pers.  comm.  1997). 

Introduced  species  of  grasses  and 
forbs  have  invaded  many  of  California's 
native  plant  communities,  where  they 
often  displace  the  native  flora.  Non- 
native  taxa  often  have  greater  invasive 
capabilities  than  endemic  species 
(Huenneke  and  Thompson  1995). 
Disturbances,  such  as  grazing,  urban 
and  residential  development,  and 
various  recreational  activities  facilitate 
introduction  of  non-native  species.  Non- 
native  plants  may  floiuish  under  a 
grazing  regime  and  may  reduce  or 
eliminate  native  taxa  through  crowding 
or  competition  for  resources.  Deposition 
of  animal  waste  spreads  ingested  seeds 
and  alters  nutrient  cycling  patterns, 
often  favoring  non-native  taxa'. 
Introduced  plant  taxa  have  become 
established  in  many  portions  of  the  San 
Bernardino,  San  Jacinto,  and  Lagima 
mountains  and  have  likely  reduced  the 
amount  of  suitable  habitat  for 
Taraxacum  califomicum,  Poa 
atropurpurea  (Krantz  1981b,  Curto 
1992)  and  other  associated  native  plant 
taxa.  For  example,  the  invasion  of  the 
alien  Bromus  tectorum  (cheatgrass)  is  a 
threat  to  the  Sawmill  pebble  plain 
habitat,  which  supports  populations  of 
Arenaria  ursina,  Castilleja  cinerea,  and 
Eriogonum  kennedyi  var. 
austromontanum  (Neel  and  Barrows 
1990).  Neel  and  Barrows  (1990)  also 
raised  concerns  that  damaged  pebble 
plain  sites  will  be  taken  over  by  native 
pines.  Pines  can  shade  out  other  plants 
and  the  decay  of  their  leaves  releases 
nutrients  that  support  additional  trees, 
further  decreasing  available  pebble 
plain  habitat  (Neel  and  Barrows  1990). 
Introduced  species  are  used  as  forage  in 
San  Bernardino  and  Cleveland  National 
Forest  grazing  allotments.  Poa 
atropurpurea  cannot  successfully 
compete  with  non-native  grass  species 
that  are  locally  abundant  by  comparison 
(Winter  1991). 

The  dissected  nature  of  the  pebble 
plain  complexes  maximizes  the 
potential  of  edge  effects  on  these 
complexes.  There  are  normally  low 


levels  of  gene  traiisfer  among  the 
complexes  because  of  the  differing 
seasonal  developmental  stages  of  plants 
frtsm  different  sites  (Frees  and  Murphy 
1990).  Further  dissection  of  pebble  plain 
sites  makes  them  more  vulnerable  to 
incursions  of  invasive  exotics.  There 
would  likely  also  be  a  decrease  of  gene 
flow  among  the  remaining  pebble  plains 
sites.  Poa  atropurpurea  is  dioecious 
(separate  male  and  female  plants)  and 
has  a  limited  range.  These  species 
attributes  are  likely  to  increase  the 
probabihty  that  the  species  could  be 
threatened  if  its  habitat  or  populations 
were  further  dissected. 

Taraxacum  califomicum  may  be 
threatened  by  hybridization  with  the 
introduced  T.  officinale  (Krantz,  in  litt. 
1993).  Apparent  hybrids  between  these 
two  taxa  were  observed  in  areas  where 
they  overlap  in  distribution  (Krantz,  in 
litt.  1993;  Krantz  1980).  Because  T. 
califomicum  rarely  occurs  in  the 
absence  of  T.  officinale,  the  potential  for 
loss  of  genetic  distinctiveness  of  the 
restricted  species  exists.  Poa 
atropurpurea  may  be  threatened  with 
the  loss  of  its  genetic  distinctiveness 
due  to  hybridization  with  P.  pratensis. 
Curto  (1992)  describes  the  different 
distinctive  morphs  of  Poa  pratensis 
complex  maintained  by  apomictic 
means  described  by  Clausen  (1961). 
Clausen  (1961)  demonstrated,  in 
controlled  experiments,  that  progeny  of 
crosses  between  P.  pratensis  and  other 
Poa  species  are  morphologically  within 
the  range  of  variation  of  P.  pratensis. 
According  to  Clausen  (1961),  Poa 
pratensis  has  the  ability  to  absorb  other 
entities.  Curto  (1992)  speculated  that 
this  may  have  been  the  fate  of  Poa 
atropurpurea  in  Laguna  Meadow.  Mixed 
or  simultaneous  collections  of  both  Poa 
atropurpurea  and  P.  pratensis  are  foimd 
in  herbaria  (Curto  1992,  Wallace  pers. 
obs.  1997).  This  is  in  contrast  to  a 
statement  by  Hirshberg  (1994)  that  P. 
atropurpurea  flowers  3  to  4  weeks 
earlier  than  P.  pratensis. 

When  a  species  exists  in  limited 
numbers  of  individuals,  factors  that 
negatively  affect  the  individuals  may 
pose  more  significant  threats  to  the 
survival  of  the  species.  Poa 
atropurpurea.  Taraxacum  califomicum, 
and  Trichostema  austromontana  ssp. 
compactum  face  this  threat.  Poa 
atropurpurea  has  limited  and  possibly 
localized  distribution  of  the  different 
sexual  forms  of  the  species.  If  one 
sexual  form  is  effectively  isolated  &t>m 
the  other,  formation  of  fertile  seeds  may 
be  precluded  and  this  will  likely  lead  to 
some  loss  of  genetic  diversity.  Grazing 
may  eliminate  all  of  the  seed  crop  for 
the  year.  The  threat  of  Limited  niunbers 
in  Taraxacum  califomicum  would 


likely  make  grazing  and  hybridization 
threats  more  significant  within  local 
populations.  The  limited  numbers  and 
exd^mely  localized  range  of 
Trichostema  austromontana  ssp. 
compactum  make  this  taxon  more 
susceptible  to  single  disturbance  events 
such  as  trampling  during  the  flowering 
season  or  alteration  of  the  local  water 
table  from  soil  compression. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  six  taxa  in  determining  to  issue 
this  final  rule.  Based  on  this  evaluation, 
the  preferred  action  is  to  list  Poa 
atropurpurea  and  Taraxacum 
califomicum  as  endangered.  About  91 
percent  of  the  meadow  habitat  for  these 
species  has  been  eliminated  since  the 
turn  of  the  century.  Approximately  70 
percent  of  the  remaining  meadow 
habitat  is  improtected,  subject  to 
development  such  as  that  recently 
proposed  at  Boulder  Bay,  wildlife 
viewing  walks  at  Baldwin  Lake, 
fi^gmentation  from  ORV  traffic,  and 
grazing  at  several  sites  such  as  Bluff 
Lake  and  Laguna  Meadows.  Both  P. 
atropurpurea  and  T.  califomicum  may 
be  crowded  out  by  successful,  invasive, 
co-occurring,  non-native  species  with 
which  they  may  also  hybridize.  All  of 
the  San  Diego  Coimty  sites  for  P. 
atropurpurea  are  on  unprotected  grazing 
lands.  These  taxa  are  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  their  ranges  due  to  habitat 
destruction  and  alteration  resulting  fit)m 
urban  and  recreational  development, 
alteration  of  hydrological  regime, 
grazing  by  livestock  and  feral  burros, 
hybridization  with  non-native  taxa,  and 
competition  from  exotic  plant  species. 
Alternatives  to  this  action  were 
considered  but  not  preferred  because 
not  listing  these  species,  or  listing  them 
as  threatened,  would  not  provide 
adequate  protection  and  would  not  be 
consistent  with  the  Act. 

For  the  reasons  discussed  below,  the 
Service  finds  that  Arenaria  ursina, 
Castilleja  cinerea,  Eriogonum  kennedyi 
var.  austromontanum,  and  Trichostema 
austromontanum  ssp.  compactum  are 
likely  to  become  endangered  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  their  ranges  if 
identified  threats  are  not  reduced  or 
eliminated.  Threats  to  these  four  taxa 
include  habitat  destruction  and 
alteration  from  urban  development, 
ORV  activity,  habitat  degradation, 
predation  by  livestock  and  feral  burros, 
and  trampling.  The  Service  has 
determined  that  threatened  rather  than 
endangered  status  is  appropriate  for 
these  taxa  primarily  because  the  FS  has 
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initiated  measures  that  afford  some 
protection  to  Arenaria  ursina,  Castilleja 
cinerea.  and  Eriogonum  kennedyi  var. 
austromontanum  and  the  State  has 
taken  measures  to  protect  Trichostema 
austromontanum.  Management 
activities  conducted  by  the  FS  (such  as 
fencing,  signing,  and  monitoring  various 
sensitive  habitat  areas)  have  reduced  the 
potential  for  habitat  destruction  by 
human  activities  to  the  degree  that  the 
danger  of  extinction  for  these  three  taxa 
is  not  imminent.  Measures  implemented 
by  the  State  to  obscure  access  routes  to 
the  only  known  locality  of,  and  delete 
references  to  Trichostema 
austromontanum  ssp.  compactum  in 
recreational  literature  afford  this  plant 
some  measure  of  protection. 
Alternatives  to  this  action  were 
considered  but  not  preferred  because 
not  listing  these  species  would  not 
provide  adequate  protection  and  would 
not  be  consistent  with  the  Act.  In 
addition,  listing  the  species  as 
endangered  would  not  be  appropriate 
because  the  FS  and  the  State  of 
California  have  significantly  decreased 
the  danger  of  extinction  of  these  taxa  at 
the  present  time. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as:  (i)  the  specific 
areas  within  the  geographical  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  foimd  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  means  the  use  of  all 
methods  and  procedures  that  are 
necessary  to  bring  the  species  to  the 
point  at  which  the  measures  provided 
pursuant  to  the  Act  are  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12(a))  require  that,  to  the 
maximiun  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  concurrently  vsrith 
determining  a  species  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  these  taxa  at  this  time. 
Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(i)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 


identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species,  or  (ii)  such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species. 

Designation  of  critical  habitat  would 
likely  increase  the  threat  from 
vandalism,  noted  under  Factor  A.  For 
the  three  pebble  plain  species,  Arenaria 
ursina,  Castilleja  cinerea,  and 
Eriogonum  kennedyi  var. 
austromontanum,  the  publication  of 
precise  maps  and  descriptions  of  critical 
habitat  in  the  Federal  Register  would 
make  these  species  more  vulnerable  to 
incidents  of  vandalism  and,  therefore, 
make  recovery  more  difficult  and 
contribute  to  the  decline  of  these 
species.  Several  documented  examples 
of  a  pattern  of  intentional  destruction  of 
pebble  plains  and  associated  habitats 
have  been  cited  under  Factor  A.  The 
San  Bernardino  National  Forest  has  kept 
a  record  of  repairs  to  fences  aroimd 
most  of  the  larger  pebble  plain  sites 
since  1990  (Henderson  in  litt.  1997). 
There  is  a  record  of  persistent  trespass 
into  these  fenced  areas  which  have  been 
variously  marked  with  signs  stating 
"Critical  Rare  Plant  Habitat.  No 
Vehicles."  (Neel  and  Barrows  1990). 
The  incidents  recorded  generally  consist 
of  entry  following  the  cutting  of  fence 
wires  but  include  records  of  vehicle 
access,  placement  of  "rock  art,"  removal 
of  fence  wires  and  fence  posts,  and 
destruction  of  signage  (Henderson,  in 
litt.  1997).  These  records  indicate  40 
such  incidents  at  the  Sawmill  pebble 
plain  complex  between  1990  and  1997. 
At  the  north  Baldwin  Lake  site  these 
same  records  indicate  20  incidents  of 
wires  having  been  cut  during  the  period 
1990  to  1996.  Pebble  plain  areas 
occasionally  are  associated  vdth 
meadow  sites  containing  several 
sensitive  plant  species.  A  specific  act  of 
vandalism  was  directed  at  a  meadow- 
associated  species  follovtring  the  release 
of  location  information  for  populations 
of  Sidalcea  pedata,  a  federally  listed 
species  resulted  in  a  legal  action  suit 
(Krantz,  in  litt.  1993). 

The  threat  of  over-collection  to  the 
pebble  plain  and  meadow  taxa  is 
discussed  under  Factor  B.  Significant 
increases  were  seen  in  the  number  of 
specimens  in  the  collections  in  a  large 
regional  herbariiun.  Specimens  of 
Arenaria  ursina,  Castilleja  cinerea, 
Eriogonum  kennedyi  var. 
austromontanum,  as  well  as  the 
meadow  species  Taraxacum 
califomicum  and  Poa  atropurpurea, 
were  increased  subsequent  to  the 
publication  of  two  articles  discussing 
these  taxa  and  their  luiique  habitats 
(Wallace  pers.  obs.  1997).  Of  particidar 
interest  is  the  fact  that  there  was  an 


increase  in  the  numbers  of  collections  of 
Poa  pratensis,  commonly  mistaken  for 
Poa  atropurpurea  (Wallace  pers.  obs. 
1997).  Finally,  there  was  an  increase  in 
the  numbers  of  collections  of 
Taraxacum  califomicum  while  there 
was  no  increase  in  the  nimibers  of 
collections  of  the  often  associated 
introduced  taxon  T.  officinale  from  the 
same  areas  (Wallace  pers.  obs.  1997). 
The  implication  is  that  collectors 
specifically  sought  out  the  rare  T. 
califomicum.  It  should  be  noted  that 
often  additional  specimens,  beyond 
those  housed  by  the  home  institution, 
are  collected  for  exchange  with  other 
institutions.  The  listing  of  species  as 
endangered  or  threatened  publicizes 
their  rarity  and  may  make  them  more 
susceptible  to  collection  by  researchers 
or  curiosity  seekers  (Maricdi  Steenson 
pers.  comm.  1997).  This  would  likely  be 
exacerbated  by  the  publication  of 
precise  maps  and  descriptions  of  critical 
habitat  in  the  Federal  Register. 
Dissemination  of  sensitive  site  locations 
can  encourage  over-collection  (M. 
Bosch.  FS  in  litt.  1997).  The  Service 
feels  that  publication  of  precise  maps 
for  these  species'  locations  (i.e., 
designation  of  critical  habitat 
boimdaries),  coupled  with  this  final 
listing  rule,  would  put  these  species  at 
further  risk  for  over-collection  by  plant 
enthusiasts  given  this  well  documented 
history  of  previous  collections^ 

Enforcement  problems  could  increase 
as  a  result  of  critical  habitat  designation 
because  frequent  visits  to  many  of  the 
occurrences  are  not  possible  due  to 
funding  constraints  as  well  as  the 
distances  and  terrain  involved  (Neel  and 
Barrows  1990).  The  meadow  and  pebble 
plain  habitats  rely,  in  part,  on  particular 
hydrological  conditions  and,  as  a 
consequence  of  the  low  visit  frequency, 
remediation  for  incidents  and 
vandalism  may  be  too  late  to  prevent 
erosion,  devegetation,  and  other  habitat 
alterations  detrimental  to  the  habitat 
and  the  species. 

Arenaria  ursina,  Castilleja  cinerea, 
Eriogonum  kennedyi  var. 
austromontanum.  Taraxacum 
califomicum  and  Poa  atropurpurea 
occur  on  Federal,  State  and  private 
lands.  The  first  three  taxa  are  co- 
occurring  endemics  found  primarily  on 
pebble  plain  complexes  in  the  San 
Bernardino  Moimtains.  Private  lands 
make  up  portions  of  four  of  the  eight 
pebble  plain  complexes  that  support 
Arenaria  ursina.  Private  lands  make  up 
all  or  portions  of  5  of  the  13  pebble 
plain  complexes  and  other  areas  that 
support  Castilleja  cinerea.  Private  lands 
that  support  Eriogonum  kermedyi  var. 
austromontanum  are  nearly  all 
associated  with  one,  the  Big  Bear  Lake 
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pebble  plain  complex,  of  the  seven 
pebble  plain  complexes  that  support 
this  taxon.  Private  lands  make  up  8  of 
the  20  occurrences  of  Taraxacum 
califomicum  in  meadow  areas  of  the 
San  Bemardino  Moimtains.  Private 
lands  make  up  all  or  portions  of  7  of  the 
18  occurrences  in  the  San  Bemardino, 
Laguna,  and  Palomar  Moimtains  of  the 
meadow  associated  species  Poa 
atropurpurea. 

Desi^ation  of  critical  habitat  would 
be  of  little  benefit  to  occurrences  of 
these  taxa  on  State  and  private  lands. 
Any  future  Federal  involvement,  such 
as  through  the  permitting  process  or 
funding  by  the  U.S.  Department  of 
Agriculture,  the  Corps  through  section 
404  of  the  Clean  Water  Act.  the  U.S. 
Federal  Department  of  Housing  and 
Urban  Envelopment  or  the  Federal 
Highway  Administration,  would  be 
subject  to  consultation  under  section  7 
of  the  Act  (as  amended).  Federal 
involvement,  where  it  does  occur,  can 
be  identified  without  the  designation  of 
critical  habitat  because  interagency 
coordination  requirements  such  as  the 
Fish  and  Wildlife  Coordination  Act 
(FWCA)  and  section  7  of  the  Act  are 
already  in  place.  When  these  plant  taxa 
are  listed,  activities  occurring  on  all 
lands  under  Federal  jurisdiction  or 
ownership  that  may  adversely  affect 
these  taxa  would  prompt  the 
requirement  for  consultation  pursuant 
to  section  7(a)(2)  of  the  Act  and  the 
implementing  regulations  pertaining 
thereto,  regardless  of  whether  or  not 
critical  habitat  has  been  designated.  The 
FWCA,  for  example,  requires  that  any 
federally  funded  or  permitted  water 
resource  development  proposal  or 
project  be  consulted  on  with  the  Service 
and  State  conservation  agencies. 
Designating  critical  habitat  would  not 
create  a  management  plan  for  these 
plant  species,  or  establish  numerical 
population  goals  for  long-term  survival 
of  the  species,  nor  directly  effect  areas 
not  designated  as  critical  habitat. 

Arenaria  ursina,  Castilleja  cinerea, 
Eriogonum  kennedyi  var. 
austrtmiontanum,  Taraxacum 
califomicum,  and  Poa. atropurpurea 
occur  on  the  Baldwin  Lake  preserve 
which  is  administered  by  the  CDFG. 
The  CDFG  is  aware  of  the  occurrences 
of  these  taxa  on  this  preserve  and 
currently  conducts  demographic 
monitoring  of  Sidalcea  pedata  and 
Thelypodium  stenopetalum,  State  and 
Federal  listed  taxa,  at  this  site. 

Trichostema  austromontanum  ssp. 
compactum  occurs  only  in  a  wilderness 
area  on  State  lands  with  little  potential 
for  Federal  involvement.  Trails,  signage, 
map  notations,  and  references  to  the 
habitat  area  have  been  removed  by  the 


State  to  reduce  impacts  to  this  highly 
localized  taxon.  Designation  of  critical 
habitat  would  have  little  benefit  to  this 
taxon  and  would  not  increase  the 
commitment  or  management  efforts  of 
the  State.  In  fact,  designation  of  critical 
habitat  would  likely  he  quite 
detrimental  to  this  taxon.  Publishing 
maps  and  descriptions  of  the  exact 
locality  identifies  the  site  as  a  unique 
area  which  would  likely  encourage 
hikers  and  horseback  riders  to 
investigate  the  vernal  pool,  the  very  site 
that  the  State  has  attempted  to  protect 
by  removing  such  map  references  and 
descriptions. 

Four  of  the  eight  known  occurrences 
of  Arenaria  ursina  are  completely  on 
FedSral  lands,  as  are  portions  of  the 
other  four  occurrences.  Eight  of  the  13 
known  occurrences  of  Castilleja  cinerea 
ate  on  Federal  lands,  along  with 
portions  of  another  4.  Six  of  the  eight 
known  occurrences  of  Eriogonum 
kennedyi  var.  austromontanum  are  on 
Federal  lands,  while  portions  of  two 
other  occurrences  are  also  on  Federal 
lands.  Ten  of  the  nearly  20  known 
occurrences  of  Taraxacum  califomicum 
are  on  Federal  lands  as  well  as  a  portion 
of  another.  Nine  of  the  18  known 
occurrences  of  Poa  atropurpurea  are  on 
Federal  lands  and  portions  of  three 
other  occurrences  are  also  on  Federal 
lands. 

There  would  be  no  benefit  from 
designating  critical  habitat  for  the 
occurrences  on  FS  (i.e.  Federal)  lands 
supporting  the  taxa  noted  above.  The  FS 
is  aware  of  the  occurrences  of  this 
species^on  their  lands.  The  San 
Bemardino  National  Forest  has 
developed  a  management  plan  for 
pebble  plain  species  including  Arenaria 
ursina,  Castilleja  cinerea,  and 
Eriogonum  kennedyi  var. 
austromontanum.  The  FS  actively 
conducts  management  and  monitoring 
activities  that  include  these  species  and 
has  already  fenced  all  of  the  larger 
pebble  plain  sites  to  protect  them  from 
trespass,  ORV  use,  and  grazing.  The  two 
meadow  taxa.  Taraxacum  califomicum 
and  Poa  atropurpurea  are  monitored  to 
a  lesser  extent.  The  San  Bemardino 
National  Forest  consults  with  the 
Service  under  section  7  for  activities 
related  to  other  listed  taxa  in  the  area 
and  would  be  subject  to  similar 
requirements  as  a  result  of  this  listing. 
Designation  of  critical  habitat  would  not 
increase  the  commitment  or 
management  efforts  of  the  FS. 

Section  7  of  the  Act  requires  that 
Federal  agencies  refiain  from 
contributing  to  the  destruction  or 
adverse  modification  of  critical  habitat 
in  any  action  authorized,  funded  or 
carried  out  by  such  agency  (agency 


action).  This  requirement  is  in  addition 
to  the  section  7  prohibition  against 
jeopardizing  the  continued  existence  of 
a  listed  species,  and  it  is  the  only 
mandatory  legal  consequence  of  a 
critical  habitat  designation. 
Implementing  regulations  (50  CFR  part 
402.02)  define  "jeopardize  the 
continuing  existence  of  and 
"destruction  or  adverse  modification  of 
in  very  similar  terms.  To  jeopardize  the 
continuing  existence  of  a  species  means 
to  engage  in  an  action  "that  reasonably 
would  be  expected  to  reduce 
appreciably  the  likelihood  of  both  the 
survival  and  recovery  of  a  listed 
species."  Destruction  or  adverse 
modification  of  habitat  means  an 
"alteration  that  appreciably  diminishes 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  a  listed 
species."  Common  to  both  definitions  is 
an  appreciable  detrimental  effect  to  both 
the  survival  and  the  recovery  of  a  listed 
species.  In  the  case  of  adverse 
modification  of  critical  habitat,  the 
survival  and  recovery  of  the  species  has 
been  appreciably  diminished  by 
reducing  the  value  to  the  species' 
designated  critical  habitat.  An  action 
resulting  in  adverse  modification  may 
also  jeopardize  the  continued  existence 
of  the  species  concerned.  Given  the 
limited  range  of  Trichostema 
.austromontanum  ssp.  compactum  to  a 
single  vernal  pool,  adverse  modification 
of  the  habitat  would  likely  constitute 
jeopardy  for  the  taxon. 

The  Service  acknowledges  that 
critical  habitat  designation,  in  some 
situations,  may  provide  some  value  to 
the  species  by  identifying  areas 
important  for  species  conservation  and 
calling  attention  to  those  areas  in 
special  need  of  protection.  Critical 
habitat  designation  of  unoccupied 
habitat  may  also  benefit  these  species  by 
alerting  permitting  agencies  to  potential 
sites  for  reintroduction  and  allowing 
them  the  opportunity  to  evaluate 
proposals  that  may  affect  these  areas. 
However,  in  this  case,  the  existing  sites^ 
of  the  listed  taxa  herein  are  currently 
known  by  the  FS  and  State  agencies.  If 
future  management  actions  include 
unoccupied  habitat,  any  benefit 
provided  by  designation  of  such  habitat 
as  critical  will  be  accomplished  more 
effectively  and  efficiently  with  the 
current  coordination  processes. 

Taking  of  plants  is  regulated  by  the 
Act  only  in  cases  of— (1)  removal  and 
reduction  to  possession  of  federally 
listed  plants  fix>m  lands  under  Federal 
jurisdiction,  or  their  malicious  damage 
or  destmction  on  such  lands;  and  (2) 
removal,  cutting,  digging-up,  or 
damaging  or  destroying  in  knowing 
violation  of  any  State  law  or  regulation. 
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including  State  criminal  trespass  law. 
Designation  of  critical  habitat  provides 
no  additional  benefits  beyond  those  that 
these  taxa  would  receive  by  virtue  of 
their  listing  as  endangered  or  threatened 
species  and  likely  would  increase  the 
degree  of  threat  from  vandalism, 
collecting,  or  other  human  activities. 
Protection  of  Arenaria  ursina,  Castilleja 
cinerea,  Eriogonum  kennedyi  var. 
austromontanum.  Taraxacum 
californicum,  Poa  atropurpurea,  and 
Trichostema  austromontanum  ssp. 
compactum  will  be  most  effectively 
addressed  through  the  recovery  process 
imder  section  4  and  the  consultation 
process  imder  section  7  of  the  Act,  and 
the  current  interagency  coordination 
processes. 

Given  all  of  the  above  considerations, 
the  Service  finds  that  designation  of 
critical  habitat  for  these  taxa  is  not 
prudent  because  the  minimal  benefit  of 
such  designation  would  be  far 
outweighed  by  the  increase  of  threats 
from  vandalism,  over-collection,  or 
other  hiunan  activities.  All  Federal  and 
State  agencies  and  local  plaiming 
agencies  involved  have  been  notified  of 
the  location  and  importance  of 
protecting  habitat  for  these  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
public  awareness  and  results  in 
conservation  actions  by  Federal,  State 
and  local  agencies,  private  organizations 
and  individuals.  The  Act  provides  for 
possible  land  acquisition  from  willing 
sellers  and  cooperation  with  the  States 
and  requires  that  recovery  actions  be 
carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 


responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  agencies  expected  to  have 
involvement  with  section  7  regarding 
these  species  include  the  FS  (through  its 
management  activities  associated  with, 
for  example,  grazing  permits  and  ORV 
activity),  and  the  Corps  and  the 
Environmental  Protection  Agency 
through  their  permit  authority  imder 
section  404  of  the  Clean  Water  Act.  The 
Federal  Housing  Administration  may  be 
affected  through  funding  of  housing 
loans  where  these  species  or  their 
habitat  occurs.  The  Federal  Highway 
Administration  may  be  affected  through 
potential  funding  associated  with 
compensation  measures  relating  to 
futiu-e  highway  construction  affecting 
these  species.  The  Federal  Energy 
Regulatory  Commission  may  be 
involved  through  its  permitting 
authority  for  utility  projects  that  might 
potentially  affect  these  taxa. 

Five  of  the  six  plant  taxa  considered 
in  this  rule  are  found  on  lands  managed 
by  the  FS.  The  FS  provides  a  measiu« 
of  protection  for  all  of  these  taxa.  Most 
areas  of  the  Bear  Valley  are  closed  to 
fiielwood  cutting  (SBNF.  in  litt.  1995). 
The  closure  or  relocation  of  some  roads 
associated  with  fuelwood  cutting  sites, 
as  well  as  those  that  traverse  pebble 
plain  sites  (Odell  1988)  offers  some 
measiue  of  protection  for  the  plant  taxa. 
Most  of  the  larger  pebble  plain  sites, 
which  support  Arenaria  ursina, 
Castilleja  cinerea,  and  Eriogonum 
kennedyi  var.  austromontanum,  are 
protected  by  fencing  to  reduce  or 
eliminate  inclusions  by  vehicle  and 
grazers/browsers.  The  FS  monitors  these 
sites,  records  the  type  of  fence  damage 
and  repairs  the  damage  as  soon  as 
possible.  Completion  of  the 
implementation  of  the  Big  Bear  Wild 
Burro  Management  Plan  will  eliminate 
or  significantly  reduce  impacts  from 
biuTO  grazing,  browsing,  and  trampling 
in  most  pebble  plain  and  meadow  sites 
in  the  Big  Bear  Valley  area,  except 
Broom  Flat. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  or  threatened  plants. 
All  prohibitions  of  section  9(a)(2)  of  the 
Act,  implemented  by  50  CFR  parts  17.61 
(endangered  plants)  and  17.71 
(threatened  plants),  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce,  or  remove  and 
reduce  the  species  to  possession  the 


species  from  areas  under  Federal 
jurisdiction.  In  addition,  for  plants  . 
listed  as  endangered,  the  Act  prohibits 
the  malicious  damage  or  destruction  on 
areas  under  Federal  jurisdiction  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  such  plants 
in  knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Seeds  from  cultivated 
specimens  of  threatened  plants  are 
exempt  from  these  regulations  provided 
that  their  containers  are  marked  "Of 
Cultivated  Origin."  Certain  exceptions 
to  the  prohibitions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1. 1994  (59  FR  34272),  to  increase 
public  understanding  of  the  prohibited 
acts  that  will  apply  imder  section  9  of 
the  Act.  Arenaria  ursina,  Castilleja 
cinerea,  Eriogonum  kennedyi  var. 
austromontanum,  Poa  atropurpurea, 
and  Taraxacum  californicum  are  known 
to  occur  on  Federal  lands  under  the 
jurisdiction  of  the  FS.  Collection, 
damage  or  destruction  of  listed  species 
on  Federal  lands  is  prohibited,  except  as 
authorized  under  section  7  or  section 
10(a)(1)(A)  of  the  Act.  Such  activities  on 
non-Federal  lands  would  constitute  a 
violation  of  section  9  of  the  Act  if 
activities  were  conducted  in  knowing 
violation  of  California  State  law  or 
regulation,  or  in  violation  of  California 
State  criminal  trespass  law. 

Hie  Service  believes  that,  based  upon 
the  best  available  information,  the 
following  actions  will  not  result  in  a 
violation  of  section  9,  provided  these 
activities  are  carried  out  in  accordance 
with  existing  regulations  and  permit 
requirements: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  (e.g.. 
grazing  management,  agricultural 
conversions,  wetland  and  riparian 
habitat  modification,  flood  and  erosion 
control,  residential  development, 
recreational  trail  development,  road 
construction,  hazardous  material 
containment  and  cleanup  activities, 
prescribed  bums,  pesticide/herbicide 
application,  pipelines  or  utility  lines 
crossing  suitable  habitat,)  when  such 
activity  is  conducted  in  accordance  with 
any  reasonable  and  prudent  measures 
given  by  the  Service  in  a  consultation 
conducted  under  section  7  of  the  Act; 

(2)  Casual,  dispersed  human  activities 
on  foot  or  horseback  (e.g.,  bird 
watching,  sightseeing,  photography, 
camping,  hiking); 

(3)  Activities  on  private  lands  that  do 
not  require  Federal  authorization  and  do 
not  involve  Federal  funding,  such  as 
grazing  management,  agricultural 
conversions,  flood  and  erosion  control. 
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residential  development,  road 
construction,  and  pesticide/herbicide 
appUcation  when  consistent  with  label 
restrictions; 

(4)  Residential  landscape 
maintenance,  including  the  clearing  of 
vegetation  around  one's  personal 
residence  as  a  fire  break. 

The  Service  believes  that  the 
following  might  potentially  resuk  in  a 
violation  of  section  9;  however,  possible 
violations  are  not  limited  to  these 
actions  alone: 

(1)  Unauthorized  collecting  of  the 
species  on  Federal  lands; 

(2)  Application  of  herbicides  violating 
label  restrictions; 

(3)  Interstate  or  foreign  commerce  and 
im{>ort/export  without  previously 
obtaining  an  appropriate  permit. 
Permits  to  ccmduct  activities  are 
available  for  purposes  of  scientific 
research  and  enhancement  of 
propagation  or  survival  of  the  species. 

Intentional  collection,  damage,  or 
destruction  on  non-Federal  lands  may 
be  a  violation  of  State  law  or  regulations 
or  in  violation  of  State  criminal  trespass 
law  and  therefore  a  violation  of  section 
9.  The  Act  and  50  CFR  17.62, 17.63,  and 
17.72  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  or  threatened  plant  species 
under  certain  circumstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
None  of  the  taxa  are  currently  luiown  to 
be  in  commercial  trade.  Intrastate 
commerce  (commerce  within  the  State) 
is  not  prohibited  under  the  Act. 
However,  interstate  and  foreign 
commerce  (sale  or  offering  for  sale 
across  State  or  international  boundaries) 
requires  a  Federal  endangered  species 
permit. 

The  Act  and  50  CFR  17.62  and  17.63 
for  endangered  plants  and  17.72  for 
threatened  plants  provide  for  the 
issuance  of  permits  to  carry  out 


Species 


otherwise  prohibited  activities 
involving  endangered  and  threatened 
plants  under  certain  circumstances. 
Such  permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
For  threatened  plants,  permits  are  also 
available  for  botanical  or  horticultural 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  It  is  anticipated 
that  few  permits  would  ever  be  sought 
or  issued  because  none  of  these  species 
are  common  in  cultivation  or  common 
in  the  wild. 

Questions  regarding  whether  specific 
activities  would  constitute  violations  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Carlsbad 
Field  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations 
concerning  Usted  plants  (50  CFR  17.61 
and  17.71)  and  general  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
Endangered  Species  Permits,  911  N.E. 
11th  Avenue,  Portland,  Oregon,  97232- 
4181  (telephone  503/231-2063; 
facsimile  503/231-6243). 

National  Environmental  Policy  Act 

The  Service  has  determined  that 
Environmental  Assessments  or 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  A 
notice  outiining  the  Service's  reasons 
for  this  determination  was  published  in 
the  Federal  Register  on  October  25, 
1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  the  Office  of  Management  and 
Budget  (OMB)  approval  under  the 
Paperwork  reduction  Act,  44  U.S.C. 


3501  et  seq.  is  required.  An  information 
collection  related  to  the  rule  pertaining 
to  permits  for  endangered  and 
threatened  species  has  OMB  approval 
and  is  assigned  clearance  number  1018- 
0094.  This  rule  does  not  alter  that 
information  collection  requirement.  For 
additional  information  concerning 
permits  and  associated  requirements  for 
threatened  species,  see  50  CFR  17.32. 
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List  of  Sub|ects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  amends  part 
17,  subchapter  B  of  chapter  I,  tiUe  50  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Audiority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.9»- 
625, 100  Stat  3500,  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
Flowering  Plants,  to  the  List  of 
Endangered  and  Threatened  Plants,  to 
read  as  follows: 

f  17.12    Endangered  and  threatened  plants. 

•        •        •        •        • 

(h)*«* 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical 
habital 


Special 
niies 


Flowering  Plaints 


Arenaria  ursina Bear  Valley  U.SJV.(CA) Caroyophyllaceae—     T 

sandwort  Pink. 

Castilleja  cinerea Ashtray  Indian  U.SA(CA) Scrophulariaceae—     T 

paintbmsh.  Figwort 

•  •    .  .  . 

Eriogonum  kennedyi     Southern  mountain  U.S>.(CA) Polygonaceae—  T 

var.  wild  buckwheat  Buckwheat 

Austromontanum. 


644 


644 


644 


NA 


NA 


NA 


NA 


NA 


NA 
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Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status     When  listed        £g  ^^ 


Poa  atmpuipurea San  Bemardino  U.S.A.{CA) „    Poaceae— Grass E 

bluegrass.  ' 

•  •  •  .        • 

Taraxacum  California  taraxacum    U.S.A.(CA) Asteraceae — Sun-        E 

califomicum.  flower. 

*  •  •  "  •  • 

Trichostema  Hidden  Lake  U.S.A.(CA) Lamiaceae— Mint  ....    T 

austromontanum  t)iuecurts. 
ssp.  oonif>actum. 


644 


644 


644 


NA 


HA 


NA 


NA 


NA 


NA 


Dated:  September  1, 1998. 
Jamie  Rappaport  Qark, 

Director.  Fish  and  Wildlife  Service. 

(FR  Doc.  98-24502  Filed  9-11-98;  8:45  am) 

BtLUNQ  COOe  4310-6iM> 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

SOCFRPartI? 

RIN  101&-AC09 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Status  for  Four  Plants 
From  the  Foothills  of  the  Sierra  Nevada 
Mountains  in  California 

AQENCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  determines  threatened  status  for 
Brodiaea  pallida  (Chinese  Camp 
brodiaea),  Calyptridium  puchellum 
(Mariposa  pussypaws),  Clarkia 
sphngvillensis  (Springville  clarkia),  and 
Verbena  califomica  (California  vervain) 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  These  four 
plants  are  known  from  serpentine,  clay, 
or  granitic  soils  in  the  southwestern 
foothills  of  the  Sierra  Nevada  Mountains 
in  central  California.  These  plants  are 
variously  threatened  by  one  or  more  of 
the  following:  urbanization,  roadway 
maintenance  activities,  off-highway 
vehicle  use,  recreational  placer  gold 
mining,  heavy  livestock  grazing  and/or 
trampling,  and  inadequate  regulatory 
mechanisms.  These  species  are  also 
vulnerable  to  extirpations  from  random 
events  due  to  small  number  and  size  of 
populations,  and/or  small  range  of  the 
species.  A  notice  of  withdrawal  of  the 
proposal  to  list  AUium  tuolumnense 


(Rawhide  Hill  onion),  Carpenteria 
califomica  (carpenteria),  Fritillaria 
striata  (Greenhorn  adobe  lily),  Lupinus 
citrinus  var.  deflexus  (Mariposa  lupine), 
Mimulus  shevockii  (Kelso  Creek 
monkeyflower)  and  Navairetia  setiloba 
(Piute  Mountain  navarretia)  is  being 
published  concurrently  vyth  this  final 
rule. 

DATES:  This  rule  becomes  effective 
October  14, 1998. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Fish  and  Wildlife    * 
Office,  3310  El  Camino  Avenue,  Suite 
130,  Sacramento,  California  95821- 
6340. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Fuller  or  Dwight  Harvey  (see  ADDRESSES 
section)  telephone  number  916/979- 
2725;  facsimile  916/979-2128. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  Fish  and  Wildhfe  Service 
(Service)  published  a  proposed  rule  (59 
FR  50540)  to  list  Brodiaea  pallida 
(Chinese  Camp  brodiaea)  and 
Calyptridium  puchellum  (Mariposa 
pussypaws)  as  endangered,  and  Clarkia 
springvillensis  (Springville  clarkia).  and 
Verbena  califomica  (California  vervain) 
as  threatened  on  October  4. 1994.  Also 
included  in  the  proposed  rule  were 
Lupinus  citrinus  var.  deflexus  (Mariposa 
lupine)  and  Mimulus  shevockii  (Kelso 
Creek  monkeyflower)  as  endangered, 
and  Allium  tuolumnense  (Rawhide  Hill 
onion),  Carpenteria  califomica 
(carpenteria),  Fritillaria  striata 
(Greenhorn  adobe  lily),  and  Navairetia 
setiloba  (Puite  Moimtain  navarretia)  to 
be  listed  as  threatened.  The  Service  has 
determined  that  the  threats  to  the  latter 
six  taxa  are  insufficient  to  warrant 
listing,  and  is  publishing  a  withdrawal 


notice  for  these  six  taxa  concurrently 
with  this  final  rule.  This  final  rule 
discusses  the  final  determination  to  list 
four  species  as  threatened. 

Robert  Hoover  (1938)  first  described 
Brodiaea  pallida  based  on  specimens 
collected  near  Chinese  Camp  in 
Tuolumne  County.  Brodiaea  pallida  is 
an  erect,  herbaceous  perennial  plant 
belonging  to  the  lily  family  (LiUaceae). 
Brodiaea  pallida  grows  from 
imdergroimd  bulbs  to  a  height  of  1  to  3 
decimeters  (dm)  (4  to  12  indies  (in)), 
and  has  long,  narrow,  thick,  succulent 
leaves.  Several  to  many  rose-pink 
flowers  appear  in  an  umbrella-like 
cluster  at  the  top  of  a  leafless  stem  in 
late  May  to  early  June.  Brodiaea  pallida 
grows  in  association  with,  and  can 
hybridize  with,  B.  elegans  ssp.  elegans 
(Skinner  and  Pavlick  1994).  Brodiaea 
pallida  can  be  distinguished  from  B. 
elegans  ssp.  elegans  by  the  corolla  being 
constricted  mid-way  to  form  a  strongly 
recurved  waist,  the  color  of  the  corolla, 
and  the  non-pollen  bearing  stamens ' 
(staminodia)  being  held  close  to  the 
stamens.  Brodiaea  pallida  grows  in 
overflow  channels  and  seeps  and 
springs  in  clays  derived  from  serpentine 
soils.  The  Service  is^idt  listing  hybrids 
of  B.  pallida  and  B.  elegans  ssp.  elegans. 
The  entire  range  of  B.  pallida  is  a  3  to 
6  meter  (m)  (10  to  20  feet  (ft))  wide  and 
0.8  kilometer  (km)  (0.5  mile  (mi))  long 
stretch  of  an  intermittent  stream 
channel  at  an  elevation  of  385  m  (1.260 
ft).  The  entire  population  of  B.  pallida 
is  scattered  over  an  estimated  26 
hectares  (ha)  (65  acres  (ac))  (California 
Natiual  Diversity  Data  Base  (CNDDB) 
1997).  all  of  which  is  privately  owned. 
Because  of  the  complex  nature  of  B. 
pallida  reproduction  (spreading  via 
shoots  and  suckers),  the  niunber  of 
individuals  in  the  population  is 
imknown.  Despite  purposeful  surveys 
for  this  species  in  other  nearby  areas, 
the  species  has  been  found  only  at  this 
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site.  The  sole  population  is  threatened 
by  urbanization  and  inadequate 
regulatory  mechanisms,  however  the 
immediacy  of  these  threats  has 
remained  imchanged  for  the  last  10-12 
years.  This  species  is  also  vubierable  to 
extirpation  from  random  events  due  to 
the  small  range  of  the  species. 

Joseph  Congdon  collected  the  type 
specimen  of  Calyptridium  pulchellum 
on  "Pea  Ridge'"  in  Mariposa  County  in 
1901.  Alice  Eastwood  (1902)  first 
described  this  plant  as  Spraguea 
pulchella.  Robert  Hoover  (1940)  revised 
the  genera  Spraguea  and  Calyptridium 
and  renamed  this  plant  Calyptridium 
pulchellum  based  upon  vegetative 
organization  and  habitat.  Calyptridium 
pulchellum  is  a  small,  compact,  rosette  . 
forming,  annual  herb  belonging  to  the 
purslane  family  (Portulacaceae).  The 
smooth,  slender,  prostrate  stems  are  1  to 
2  dm  (4  to  8  in)  long.  The  spatula- 
shaped  leaves  have  smooth  surfaces. 
Rose-colored,  fotur-petaled  flowers 
appear  in  loose  panicles  between  May 
and  August.  This  fibrous  rooted  plant 
grows  in  small,  barren  areas  on 
decomposed  granitic  sands,  between 
460  and  1,090  m  (1,500  to  3,600  ft)  in 
the  annual  grasslands  and  woodlands  in 
the  southwestern  foothills  of  the  Sierra 
Nevada  Mountains.  The  seven 
populations  in  six  locations  are 
estimated  to  occupy  a  total  of  only  6  ha 
(14  ac)  in  Fresno,  Madera,  and  Mariposa 
counties  over  a  range  of  about  64  km  (40 
nii)  (CNDDB  1997).  Six  of  the  seven 
populations  occiu*  on  private  land.  Five 
of  these  populations  are  marginal  in 
quality  and  contain  fewer  than  300 
plants  (Ann  Mendershausen,  Mariposa 
Resource  Conservation  District,  pers. 
comm.  1997;  CNDDB  1997).  The  sixth 
population  on  private  land  has  about 
900  plants  (CNDDB  1997).  The  seventh 
population  of  C.  pulchellum,  ocaus  on 
lands  administered  by  the  Sierra 
National  Forest  and  is  fenced  to  protect 
it  fi^m  livestock  trampling  and  grazing 
(James  Boynton  and  Joanna  Clines 
Sierra  National  Forest,  in  litt.,  1993). 
Calyptridium  pulchellum  is  threatened 
with  urbanization.  Due  to  the  few 
populations  and  low  numbers,  the 
species  is  susceptible  to  extirpation 
from  random  events. 

Frank  Vasek  (1964)  described  Clarkia 
springvillensis  based  on  his  collection 
along  Balch  Park  Road,  the  type  locality, 
near  Springville.  Clarkia  springvillensis 
is  an  erect  annual  herb  in  the  evening 
primrose  family  (Onagraceae).  The  1  m 
(3  ft)  tall  plant  has  simple  or  usually 
branched  stems.  The  bright  green  leaves 
are  2  to  9  centimeters  (cm)  (0.8  to  3.5 
in)  long  and  5  to  20  millimeters  (mm) 
(0.2  to  0.8  in)  broad.  The  lavender-pink 
flowers  appear  in  May  to  July  and 


usually  have  a  dark  piuplish  basal  spot. 
Clarkia  springvillensis  can  be  separated 
bom  the  co-occurring  C.  unguiculata  by 
the  absence  of  long  hairs  on  the  calyx 
and  ovary,  the  purple  sepals,  and  the 
dark  purplish  spot  at  the  base  of  the 
petals.  Clarkia  springvillensis  is  found 
on  granitic  soils  in  sunny  sites  from  360 
to  910  m  (1,220  to  3,000  ft)  in  elevation. 
Clarkia  springvillensis  grows  mostly  on 
the  uphill  slope  of  roadbanks,  on  small 
decomposing  granitic  domes,  and  in 
openings  within  the  blue  oak  [Quercus 
douglasii)  woodland  conununity  in  the 
foothills  of  the  southern  Siena  Nevada 
Mountains  of  Tulare  Coimty,  where  15 
populations  occiu-.  Collectively,  the 
populations  are  estimated  to  occupy  a 
total  of  61  ha  (150  ac)  (CNDDB  1997). 
All  but  one  of  the  15  populations  are 
found  within  about  a  24  km  (15)  mi 
range,  with  the  remaining  population 
occiming  26  km  (16  mi)  to  the 
northwest.  One  site  is  partially 
protected  by  the  CDFG,  one  is  on 
Bureau  of  Land  Management  (BLM) 
land,  eight  are  on  U.S.  Forest  Service 
land,  and  five  are  on  private  land.  With 
the  variability  typical  of  an  annual 
plant,  six  populations  of  C. 
springvillensis  have  ranged  fi^m  20  to 
200  plants.  Fo\a  populations  along 
roadsides  have  become  restricted  to  a 
narrow  band  just  above  a  zone  of 
herbicide  use  and  just  below  heavily 
grazed  terrain.  The  largest  population  of 
this  plant  occius  on  the  1.8  ha  (4.5  ac) 
preserve  owned  by  the  CDFG.  The  status 
of  C.  springvillensis  is  stable  to 
declining  according  to  the  CDFG  (CDFG 
1995).  Clarkia  springvillensis  is 
threatened  by  urban  development, 
inadequate  regulatory  mechanisms, 
heavy  livestock  grazing,  and  roadway 
maintenance  activities.  Due  to  its  few 
populations  and  low  numbers,  C. 
springvillensis  is  vulnerable  to 
extirpation  from  random  events. 

Harold  A.  Moldenke  (1942)  described 
Verbena  califomica  from  specimens 
collected  by  Robert  Hoover  from  an  area 
north  of  Keystone  in  Tuolujnne  Coimty. 
Verbena  califomica  is  an  erect  perennial 
herb  belonging  to  the  vervain  family 
(Verbenaceae).  Verbena  califomica 
grows  to  60  cm  (23  in)  in  height  and  has 
opposite,  bright  green,  stalkless  (sessile) 
leaves.  White-blue  to  purple  blossoms 
appear  in  May  through  September. 
Verbena  califomica  grows  in  nine 
populations  between  260  and  335  m 
(850  to  1,150  ft)  in  elevation.  The 
populations  are  restricted  to 
intermittent  and  perennial  streams 
within  serpentine  areas  of  the  Red  Hills 
of  Tuoliunne  Coimty.  The  entire  range 
of  the  species  is  about  16  km  (10  mi). 
Within  this  narrow  range,  the  total  area 


occupied  by  the  populations  is 
estimated  to  be  36  ha  (90  ac)  (CNDDB 
1997).  Eight  of  the  nine  populations 
occur  in  drainages  that  feed  into  Don 
Pedro  Reservofr;  five  of  these  eight  are 
on  Six  Bit  Gulch  and  its  tributaries.  The 
ninth  population  is  on  Andrew  Creek 
that  feeds  into  Tullock  Reservoir  (CDFG 
1993,  CNDDB  1997).  Four  of  the  nine 
populations  are  wholly  on  BLM  lands, 
and  two  are  partially  on  BLM  lands, 
although  these  six  sites  contain  only  15 
percent  of  Verbena  califomica  plants. 
The  remaining  85  percent  of  Verbena 
califomica  plants  are  on  private  lands. 
When  last  surveyed,  two  populations 
were  estimated  to  contain  several 
thousand  plants  each,  four  populations 
were  estimated  to  contain  200  to  500 
plants  each,  and  the  remaining  three 
populations  were  estimated  to  contain 
fewer  than  100  plants  each  (CDFG  1993, 
CNDDB  1997).  The  two  largest 
populations,  at  Andrew  Creek  and  Big 
Creek,  occur  entirely  or  primarily  on 
private  lands  (CDFG  1993,  CNDDB 
1997).  Verbena  califomica  is  threatened 
by  urbanization,  recreational  placer  gold 
mining,  off-highway  vehicle  use  (OHV), 
inadequate  regulatory  mechanisms, 
dumping,  and  heavy  grazing  and 
trampling.  Due  to  the  few  populations 
and  low  numbers,  it  is  also  vulnerable 
to  extirpation  from  random  events. 

Previous  Federal  Action 

Federal  government  actions  on  these 
four  plants  began  as  a  result  of  section 
12  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C  1531  et 
seq.),  which  directed  the  Secretary  of 
the  Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endemgered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975,  and  included  Brodiaea  pallida  as 
endangered.  The  Service  published  a 
notice  in  the  July  1, 1975,  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2)  (petition 
provisions  are  now  found  in  section 
4(b)(3)  of  the  Act)  and  its  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  therein.  Brodiaea  pallida 
was  included  in  the  July  1, 1975,  notice. 
On  June  16, 1976,  the  Service  published 
a  proposal  in  the  Federal  Regteter  (41 
FR  24523)  to  determine  approximately 
1,700  vascular  plant  species  to  be 
endangered  species  pursuant  to  section 
4  of  the  Act.  The  Ust  of  1,700  plant  taxa 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
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51  and  the  July  1. 1975.  Federal 
Register  publication.  Brodiaea  pallida 
and  Calyptridiuw  puchellum  were 
included  as  endangered  in  the  June  16, 
1976,  Federal  Register  doounent. 

General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26, 1978, 
Federal  Register  pubUcation  (43  FR 
17909).  The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  more  than  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  the  December  10, 
1979,  Federal  Register  (44  FR  70796), 
the  Service  published  a  notice  of 
withdrawal  of  the  June  16, 1976. 
proposal,  along  with  four  other 
proposals  that  had  expired. 

The  Service  published  an  updated 
Notice  of  Review  for  plants  on 
December  15, 1980  (45  FR  82480).  This 
notice  included  Brodiaea  pallida, 
Calyptridium  puchellum,  Clarkia 
springvillensis,  and  Verbena  califomica 
as  category  1  candidates.  Category  1 
species  were  those  for  which  the  Service 
had  on  file  substantial  information  on 
biological  vulnerability  and  threats  to 
support  preparation  of  listing  proposals. 

Oto  November  28, 1983,  the  Service 
published  in  the  Federal  Register  a 
supplement  to  the  Notice  of  Review  (48 
FR  53640)  in  which  Brodiaea  pallida 
and  Verbena  califomica  were 
designated  as  category  1  candidates  for 
Federal  hsting.  This  supplement  also 
changed  Clarkia  springvillensis  and 
Calyptridium  puchellum  to  category  2. 
Category  2  included  taxa  for  which 
information  in  the  possession  of  the 
Service  indicated  that  a  listing  proposal 
was  possibly  appropriate,  but  for  which 
sufficient  data  on  biological 
vulnerability  and  threat  were  not 
available  to  support  a  proposed  rule.  On 
February  28, 1996,  the  Service 
published  a  Notice  of  Review  in  the 
Federal  Register  (61  FR  7596)  that 
discontinued  the  designation  of  category 
2  species  as  candidates. 

The  plant  notice  was  revised  again  on 
September  27, 1985  (50  FR  39526).  The 
status  of  these  four  plants  remained 
unchanged  from  the  1983  supplement. 
Another  revision  of  the  plant  notice  was 
published  on  February  21, 1990  (55  FR 
6184).  In  this  revision,  Clarkia 
springvillensis  was  returned  to  category 
1  status.  On  September  30, 1993,  the 
Service  published  another  notice  and 
the  status  of  the  species  remained 
unchanged  (58  FR  51144). 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  certain  findings 
on  pending  petitions  within  12  months 
of  their  receipt.  Section  2(b)(1)  of  the 
1982  amendments  further  requires  that 


all  petitions  pending  on  October  13, 

1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Brodiaea  pallida  because  the 
1975  Smithsonian  report  had  been 
accepted  as  a  petition.  On  October  13. 

1983.  the  Service  foimd  that  the 
petitioned  listing  of  these  species  was 
warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
writh  section  4(b)(3)(B)(iii)  of  the  Act; 
notification  of  this  finding  was 
published  on  January  20. 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of  1984 
throu^  1993. 

On  October  4, 1994,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  (59  FR  50540)  to  list 
Brodiaea  pallida,  Calyptridium 
pulchellum,  Lupinus  citrinus  var. 
deflexus,  and  Mimulus  shevockii  as 
endangered  and  Allium  tuolumnense, 
Clarkia  springvillensis,  Carpenteria 
califomica,  Fritillaria  striata,  Navarretia 
setiloba,  and  Verbena  califomica  as 
threatened.  This  proposed  rule 
constituted  the  warranted  finding  for 
Brodiaea  pallida. 

Based  upon  information  received 
during  public  comment  periods 
subsequent  to  the  publication  of  the 
proposed  rule,  the  Service  now 
determines  Brodiaea  pallida, 
Calyptridium  pulchellum,  Clarkia 
springvillensis,  and  Verbena  califomica 
to  be  threatened  species.  The  proposed 
listing  of  Allium  tuolumnense, 
Carpenteria  califomica,  Fritillaria 
striata,  Lupinus  citrinus  var.  deflexus. 
Mimulus  shevockii,  and  Navarretia 
setiloba  is  being  withdrawn  by  the 
Service  as  annoimced  in  a  separate 
Federal  Register  notice  published 
concurrently  with  this  final  rule. 

The  processing  of  this  final  rule 
follows  the  Service's  fiscal  years  1998 
and  1999  listing  priority  guidance 
published  in  the  Federal  Register  on 
May  8, 1998  (63  FR  25502).  The 
guidance  establishes  the  order  in  which 
the  Service  will  process  rulemakings. 
The  guidance  calls  for  giving  highest 
priority  to  handling  emergency 
situations  (Tier  1)  and  second  highest 
priority  (Tier  2)  to  resolving  the  listing 
status  of  outstanding  proposed  listings. 
Processing  critical  habitat 
determinations  is  included  in  Tier  3  of 
the  guidance.  This  final  rule  is  a  Tier  2 
action  and  is  being  completed  in 
accordance  with  the  current  listing 
priority  guidance. 


Summary  of  Comments  and 
Recommendations 

In  the  October  4, 1994,  proposed  rule 
(59  FR  50540)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to 
development  of  a  final  rule.  Appropriate 
Federal  agencies.  State  agencies,  Coimty 
and  City  governments,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
provide  comments.  Newspaper  notices 
inviting  public  comment  were 
published  in  the  Bakersfield  Californian 
and  Porterville  Recorder  on  October  10, 

1994,  and  the  Fresno  Bee  and  Tuolumne 
Union  Democrat  on  October  25, 1994. 
The  comment  period  closed  on 
December  5. 1994. 

As  a  result  of  receiving  seven  requests 
for  one  or  more  public  hearings,  the 
Service  reopened  and  extended  the 
comment  period  imtil  February  13. 1995 
(59  FR  67268).  The  Service  held 
informational  meetings  with  interested 
parties  about  the  proposed  rule  in 
Fresno  on  January  25, 1995,  in  Visalia 
on  January  26, 1995,  and  in  Bakersfield 
on  January  27. 1995.  On  January  31, 

1995,  the  Service  conducted  a  public 
hearing  in  Bakersfield.  The  Service 
received  three  requests  to  postpone  or 
delay  the  public  hearing  and  three 
additional  requests  to  extend  the 
comment  period  beyond  February  13, 
1995.  Responding  to  these  requests,  the 
Service  extended  the  comment  period 
until  June  4, 1995  (60  FR  8342).  From 
April  1995,  through  April  1997,  the 
Service  was  luider  a  congressionally 
imposed  moratoriiun  on  fiinal  listings. 
The  Service  reopened  the  comment 
period  on  February  4, 1997,  (62  FR 
5199)  and  again  on  Jime  30, 1997,  (62 
FR  35116)  to  update  and  clarify 
information  received  during  the  three 
prior  comment  periods. 

The  Service  has  reviewed  all  the 
comments  received  during  the  foiu' 
comment  periods.  General  comments 
received  on  all  ten  taxa  included  in  the 
proposed  nde,  and  specific  comments 
on  tibe  four  taxa  for  which  the  Service 
has  determined  that  listing  is 
appropriate  are  addressed  in  this  final 
rule.  Specific  comments  pertaining  to 
the  six  taxa  being  withdrawn  (Allium 
tuolumnense  (Rawhide  Hill  onion), 
Carpenteria  califomica  (carpenteria). 
Fritillaria  striata  (Greenhorn  adobe  lily), 
Lupinus  citrinus  var.  deflexus  (Mariposa 
lupine).  Mimulus  shevockii  (Kelso  Qeek 
monkeyflower)  and  Navarretia  setiloba 
(Puite  Mountain  navarretia))  are 
addressed  in  a  separate  Federal  Register 
notice  published  concurrently  with  this 
rule. 
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The  Service  received  525  comments 
(i.e.,  letters,  phone  calls,  facsimiles,  and 
oral  testimony)  from  164  individuals  or 
agencies  or  group  representatives 
concerning  the  proposed  rule.  Seventy- 
one  commenters  provided  opposing 
comments,  39  commenters  provided 
supporting  comments,  and  54 
commenters  provided  neutral 
comments.  Of  the  525  comments,  310 
were  opposed  to  the  proposed  listing,  87 
supported  the  listing,  and  128  had  no 
position  regarding  the  proposed  listing. 
Several  commenters  provided 
additional  information  that,  along  with 
other  clarifications,  has  been 
incorporated  into  the  "Backgroimd"  or 
"Summary  of  Factors"  sections  of  this 
final  rule.  Opposing  and  technical 
comments  have  been  organized  into 
specific  issues.  These  issues  and  the 
Service's  response  to  each,  are 
siunmarized  as  foUbws. 

Issue  1 — Insufficiency  of  Data 

Comment:  Several  commenters  stated 
that  data  used  in  the  proposed  rule  to 
list  these  ten  plants  was  either 
inaccurate,  insufficient,  inconsistent, 
erroneous,  imsubstantiated,  unverified, 
unjiistified,  based  only  on  biased 
opinions  in  favor  of  listing  the  species, 
not  peer-reviewed,  or  required 
additional  research. 

Service  Response:  Information  used 
by  the  Service  to  list  the  species  was 
gathered  bom  a  variety  of  sources, 
including  Federal  and  State  agencies, 
local  governments,  and  private 
individuals,  including  species  experts 
and  scientists.  This  information,  and 
additional  information  received  during 
public  comment  periods,  including 
those  of  peer  reviewers  and  comments 
received  at  public  hearings,  provide  the 
foimdation  for  determining  the  final 
status  of  these  ten  plants.  All 
information  received  was  carefully 
evaluated  in  accordance  with  the 
interagency  policy  on  information 
standards  luider  the  Act.  published  on 
July  1. 1994  (59  FR  34271).  Five  of  the 
seven  independent  species  experts  that 
reviewed  the  proposed  rule  supported 
the  Usting  of  one  or  more  of  the  ten 
plant  taxa.  Criteria  for  what  information 
may  be  considered  are  discussed  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section.  As  previously  stated, 
this  final  rule  concerns  four  of  the  ten 
taxa  proposed  on  October  4. 1994.  The 
other  six  taxa  are  addressed  in  a 
separate  notice  published  conciurently 
with  this  final  rule. 

Comment:  Several  commenters  stated 
that  the  information  on  these  foiu-  plants 
was  collected  during  drought  years,  and 
therefore,  the  data  were  biased.  Another 
commenter  suggested  that  the  Service 


extend  the  comment  period  for  another 
two  or  three  growing  seasons  so  more 
information  could  be  collected  on  the 
species  in  non-drought  years. 

Service  Response:  Professional  and 
amateur  botanists  have  known  of  and 
searched  for  three  of  the  four  plants  for 
decades.  Brodiaea  pallida,  Calyptridium 
pulchellum,  and  Verbena  califomica 
were  all  described  prior  to  1960  and 
were  included  in  Philip  Munz  and 
David  Keek's.  "A  California  Flora  of 
California,  1959."  The  first  State-wide 
inventory  of  rare  plants  was  assembled 
by  the  California  Native  Plant  Society 
(CNPS)  in  1974.  Monitoring  efforts  on 
the  locations  and  habitats  of  the  four 
plants  have  been  more  consistent  since 
this  time.  Continuing  inventory  efforts 
have  not  been  conducted  on  all 
populations  of  the  four  plants  in  all 
years  over  the  last  twenty  years. 
However,  site  visits  to  locations  of 
popiUations  of  these  plants  have  been 
undertaken  in  both  drought  and  non- 
drought  years,  as  discussed  in  the 
"Simunary  of  Factors  Affecting  the 
Species"  section.  Under  section 
4(b)(1)(A)  of  the  Act,  the  Service  is 
required  to  make  its  determination  upon 
the  best  available  scientific  and 
commercial  data.  The  Service  is  neither 
required,  funded,  nor  authorized  to 
conduct  further  surveys  for  these 
species,  and  concludes  that  the  best 
available  information  is  sufficient  to 
support  the  listing  of  these  species 
under  the  Act. 

Comment:  Several  commenters  stated 
that  data  were,  or  may  have  been, 
collected  by  trespass  and  questioned  the 
legality  and  admissibility  of  the  data 
imder  those  circumstances. 

Service  Response:  Among  the 
information  sources  used  by  the  Service 
is  the  information  from  the  CNDDB,  a 
part  of  the  Cahfomia  Department  of  Fish 
and  Game  (CDFG).  The  data  comprising 
the  CNDDB  and  data  at  the  Sacramento 
Fish  and  Wildlife  Office  is  checked  for 
accuracy,  but  whether  or  not  observers 
obtained  written  or  verbal  permission  to 
visit  private  land  is  not  investigated. 
Many  of  the  older  observations  may 
predate  the  more  recent  heightened 
sensitivity  of  landowners  to  individuals 
searching  for  rare  plants  on  their 
property.  Neither  the  Service  nor  the 
CDFG  condone  trespassing. 

Comment:  Several  commenters 
expressed  concern  that  the  Service  did 
not  collect  information  fi'om  ranchers 
and  that  the  information  to  list  the  four 
plants  may  not  be  accurate  without  this 
information. 

Service  Response:  The  Service 
collected  and  has  used  the  best 
scientific  and  commercially  information 
available  from  Federal,  State  and  local 


agencies,  species  experts,  ecologists, 
botanists,  and  interested  individtials  in 
the  preparation  of  the  proposed  and 
final  rules,  consistent  with  section 
4(a)(1)(B)  of  the  Act.  A  list  of  all  data 
sources  and  information  used  to 
formulate  the  proposed  and  final  rules 
are  available  from  the  Sacramento  Fish 
and  Wildlife  Office  upon  request  The 
Service  participated  in  two  informal 
information  exchange  meetings  with 
State  and  County  representatives  and 
private  landowning  ranchers  in 
Bakersfield,  California,  to  discuss  the 
importance,  usefulness,  and  thresholds 
of  useful  information  during  the  fourth 
comment  period  and  received 
information  from  ranchers  during  all 
comment  periods.  Some  of  this 
information  pertained  to  specific  or 
general  locational  references  and  has 
been  incorporated  into  this  final  rule. 

Issue  2 — Species  Are  Not  Threatened  or 
Threats  Are  Not  Substantiated 

Conunent:  Several  commenters  stated 
that  some  of  the  species  are  more 
common  than  indicated  in  the  proposed 
rule,  or  some,  if  not  all  of  the  species  are 
not  threatened  by  one  or  more  factors 
across  the  range  of  the  species.  One 
commenter  stated  that  Clarkia 
springvillensis  is  not  threatened  by 
lubanization,  timber  o{>erations,  or  road 
maintenance  across  its  range.  Another 
commenter  stated  that  Clarkia 
springvillensis  is  more  widespread  than 
is  indicated  in  the  proposed  rule. 

Service  Response:  Tne  Service  has 
reviewed  all  the  information  and 
comments  from  many  sources  and  has 
determined  that  logging  does  not  pose  a 
significant  threat  to  Clarkia 
springvillensis.  Urbanization  poses  a 
threat  to  C.  springvillensis  on  private 
lands,  but  not  to  those  populations 
found  on  public  lands.  Road 
maintenance  threatens  the  species  at 
four  of  its  15  locations.  Additional 
information  regarding  threats  to  the 
species  are  discussed  in  the  "Summary 
of  Factors  Affecting  the  Species"  section 
of  this  dociunent.  The  Service  has 
determined  that  each  of  these  four  taxa 
meets  the  definition  of  a  threatened 
species  under  the  Act.  A  list  of  all  data 
sources  and  information  used  to 
formulate  the  proposed  and  final  rules 
are  available  at  the  Sacramento  Fish  and 
Wildlife  Office  upon  request. 

Issue  3 — Economic  Effects  of  Listing 

Comment:  Numerous  commenters 
stated  that  listing  may  limit,  curtail,  or 
impinge  on  the  existing  uses  of  private 
property,  or  that  listing  would  result  in 
the  loss  of  management  opportunities 
on  private  lands  as  well  as  the  loss  of 
economic  productivity  of  those  lands. 
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Service  Response:  The  Act  does  not 
restrict  the  damage  or  destruction  of 
listed  plants  due  to  otherwise  lawful 
private  activities  on  private  land  beyond 
any  level  of  protection  that  may  be 
provided  under  State  law.  Listing  the 
four  plants  as  threatened  or  endangered 
will  not  regulate  logging,  farming,  or 
ranching  operations,  including  cattle 
grazing,  on  private  land.  Other  activities 
that  do  not  violate  the  taking 
prohibitions  of  section  9(a)(2)  of  the  Act, 
as  well  as  prohibited  activities,  are 
discussed  further  under  "Available 
Conservation  Measures"  section  of  this 
rule. 

Comment:  Numerous  commenters 
stated  that  the  Service  should  consider 
the  economic  effects  of  the  listing  on  the 
local  economies  and  industries  in  the 
counties  where  the  plants  occur. 

Service  Response:  Under  section 
4(b)(1)(A)  of  the  Act,  a  listing 
determination  must  be  based  solely  on 
the  best  scientific  and  commercial  data 
available  about  whether  a  species  meets 
the  Acts  definition  of  a  threatened  or 
endangered  species.  The  legislative 
history  of  this  provision  clearly  states 
the  intent  of  Congress  to  "ensure"  that 
listing  decisions  are  "based  solely  on 
biological  criteria  and  to  prevent  non- 
biological  considerations  bova  affecting 
such  decisions,"  H.R.  Rep.  NO.  97-835, 
g7th  Cong.,  2nd  Sess.  19  (1982).  As 
further  stated  in  the  legislative  history, 
"applying  economic  criteria  ...  to  any 
phase  of  the  species  listing  process  is 
applying  economics  to  the 
determinations  made  under  section  4  of 
the  Act  and  is  specifically  rejected  by 
the  inclusion  of  the  word  "solely"  in  the 
legislation,"  H.R.  Rep.  NO.  97-835,  97th 
Cong.  2nd  Sess.  19  (1982).  Because  the 
Service  is  precluded  from  considering 
economic  impacts,  in  a  final  decision  on 
a  proposed  listing,  the  Service  does  not 
examine  such  impacts. 

Comment:  One  commenter  stated  that 
listing  may  result  in  "takings"  of  private 
property  and  therefore  the  Service 
should  complete  a  Takings  Implications 
Assessment. 

Service  Response:  The  U.S.  Attorney 
General  has  issued  guidelines  to  the 
Department  of  the  Interior  (Department) 
on  the  implementation  of  Executive 
Order  12630,  "Govenmiental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights."  Under  these 
guidelines,  a  special  rule  applies  when 
an  agency  within  the  Department  is 
required  by  law  to  act  without 
exercising  its  usual  discretion.  The 
provisions  in  the  guidelines  relating  to 
non-discretionary  actions  clearly  are 
applicable  to  the  determination  of 
endangered  or  threatened  status  for  the 
four  plants  in  this  rule. 


In  this  context,  an  agency's  actions 
might  be  subject  to  legal  challenge  if  it 
did  not  consider  or  act  upon  economic 
data.  In  these  cases,  the  Attorney 
General's  guidelines  state  that  Takings 
Implications  Assessments  (TIA)  will  be 
prepared  after,  rather  than  before,  the 
agency  makes  the  decision  upon  which 
its  discretion  is  restricted.  The  purpose 
of  TIAs  in  these  special  circujnstances 
is  to  inform  policy  makers  of  areas 
where  imavoidable  takings  exposures 
exist.  Such  TIAs  shall  not  be  considered 
in  the  making  of  administrative 
decisions  that  must,  by  law,  be  made 
without  regard  to  their  economic 
impact.  In  enacting  the  Act,  Congress 
required  the  Department  to  list  species 
based  solely  upon  scientific  and 
commercial  data  indicating  whether 
they  are  in  danger  of  extinction.  Thus, 
by  law  and  U.S.  Attorney  guidelines,  the 
Service  cannot  conduct  such  TlA's  prior 
to  listing. 

Issue  4 — Designation  of  Critical  Habitat 

Comment:  Several  commenters  stated 
that  the  Service  needed  to  designate 
critical  habitat,  and  had  no  prudent 
basis  for  refusal  to  do  so. 

Service  Response:  The  Service  has 
determined  that  critical  habitat  for  these 
four  species  is  not  prudent.  Please  refer 
to  the  "Critical  Habitat"  section  of  this 
rule  for  a  detailed  discussion  of  the 
Service's  basis  for  not  designating 
critical  habitat  at  this  time. 

Comment:  One  commenter  stated  that 
the  Service  needed  to  designate  critical 
habitat  to  help  locate  populations  and 
verify  data.  Another  commenter 
disagreed  with  the  Service  that  the 
designation  of  critical  habitat  and 
subsequent  publication  of  critical 
habitat  maps  would  cause  vandalism  to 
the  plants. 

Service  Response:  Protection  that 
these  species  will  receive  as  a  result  of 
listing  is  discussed  imder  "Available 
Conservation  Measures"  portion  of  this 
rule.  The  public  has  access  to  general 
locational  information  on  all  four  of 
these  plants  through  the  CDFG's 
CNDDB.  The  Service  considers  the  risk 
of  malicious  damage  to  most  of  these 
plants  to  be  relatively  small,  especially 
for  the  species  that  are  inconspicuous. 
Please  refer  to  the  "Critical  Habitat" 
section  of  this  rule  for  a  detailed 
discussion  of  the  Service's  reasons  for 
not  designating  critical  habitat  at  this 
time. 

Issue  5 — Recovery  Planning 

Comment:  Several  commenters  stated 
that  the  Service  should  not  list  these 
four  species  without  a  recovery  plan. 
Another  commenter  stated  that  die  lack 
of  a  recovery  plan  hampers  a  county's 


ability  to  provide  adequate  protection 
measures  for  these  species.  One 
commenter  stated  that  the  Service  could 
not  prepare  a  recovery  plan  without  an 
economic  assessment. 

Service  Response:  The  recovery 
planning  process  typically  occurs  after 
the  species  has  been  listed  and  provides 
recovery  objectives  and  criteria  to  delist 
the  species.  The  recovery  planning 
process  will  involve  species  experts, 
scientists,  and  interested  members  of 
the  public  in  accordance  with 
interagency  policy  on  recovery  plans 
under  the  Act,  published  on  July  1, 1994 
(59  PR  34272).  The  information  and 
public  education  needs  for  successful 
recovery  of  these  species  are  many  and 
will  be  incorporated  into  the  recovery 
plan.  Economic  assessments  are  not  part 
of  the  recovery  planning  process; 
however,  every  recovery  plan  includes 
an  estimate  of  the  costs  of  all  recovery 
tasks  identified  in  the  plan. 

Issue  6 — National  Environmental  Policy 
Act  and  Information  Availability 

Comment:  Niunerous  commenters 
stated  that  the  Service  needed  to 
prepare  an  Environmental  Impiact 
Statement  (EIS)  or  an  Enviroiunental 
Assessment  (EA)  piu^uant  to  the 
National  Environmental  Policy  Act 
(NEPA)  on  this  rule. 

Service  Response:  For  reasons 
described  in  the  NEPA  section  of  this 
docimient,  the  Service  has  determined 
that  the  rules  issued  pursuant  to  section 
4(a)  of  the  Act  do  not  require  the 
preparation  of  an  EIS.  The  Federal 
courts  have  held  in  Pacific  Legal 
Foundation  v.  Aridrus,  657  f2d.  829  (6th 
Circuit  1981)  that  an  EIS  is  not  required 
for  listing  imder  the  Act.  The  court 
decision  noted  that  preparing  an  EIS  on 
listing  actions  does  not  further  the  goals 
of  NEPA  or  the  Act. 

Comment:  Several  commenters 
wanted  to  personally  view  the  evidence 
used  by  the  Service  to  list  these  plants, 
or  specifically  wanted  to  know  the 
names  of  individuals  who  conducted 
site  visits  or  provided  peer  review  for 
the  proposed  rule. 

Service  Response:  A  full 
administrative  record  of  the  information 
considered  in  the  proposed  and  final 
rules  for  these  species  is  available  at  the' 
Sacramento  Fish  and  Wildlife  Office 
(see  ADDRESSES  section). 

Issue  7— Existing  Regulatory 
Mechanisms 

Comment:  Nimierous  commenters 
stated  that  the  existing  regulatory 
measiues  available  throu^  State, 
Federal  and  local  laws,  rules  and 
regulations  provide  adequate  protection 
for  the  four  species  to  be  listed  in  this 
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rule.  Other  commenters  stated  that  the 
existing  regulatory  mechanisms  were 
not  sufficient  to  protect  the  species 
included  in  this  rule,  and  therefore  the 
listing  should  go  forward  to  provide  the 
protection  necessary  for  the  continued 
existence  of  these  species. 

Service  Response:  The  Service 
believes  that  the  existing  regulatory 
mechanisms  provided  in  the  State,  locaf 
and  county  regulations  are  inadequate 
to  protect  these  four  plants.  Please  see 
Factor  D  of  the  "Siunmary  of  Factors 
Affecting  the  Species,"  section  of  this 
rule. 

Issue  6 — Grazing 

Comment:  Several  commenters  stated 
that  grazing  and/or  trampling  is  good  for 
these  species  by  promoting  plant  vigor, 
or  creates  a  better  seedbed.  One 
commenter  stated  that  the  Service  holds 
the  position  that  all  grazing  is 
overgrazing.  One  commenter  stated  that 
other  environmental  factors  (e.g., 
rainfall)  are  more  of  an  issue  for  these 
species  than  grazing. 

Service  Response:  The  Service  has  no 
evidence  to  support  the  general  position 
that  grazing  is  beneficial  or  detrimental 
for  these  species.  Numerous  factors 
involved  in  fivestock  management  and 
grazing  practices,  such  as  season  of  use, 
intensity,  duration,  and  stocking  levels, 
as  well  as  varying  climatic  conditions, 
may  affect  these  species  and/or  their 
habitats.  No  available  literature  supports 
the  position  that  grazing  is  beneficial  to 
these  species.  Site  specific  observations 
and  local  extirpations  suggest  that  heavy 
grazing  may  have  impacted  some 
populations  of  these  species.  The 
Service  does  not  hold  that  all  grazing  is 
overgrazing,  but  rather  that  grazing  at 
some  locations  has  had  adverse  impacts 
on  the  species  considered  in  this  rule. 
Virtually  all  the  information  that  the 
Service  received  or  located  regarding 
beneficial  and  adverse  livestock  grazing 
effects  on  the  foiu  taxa  is  anecdotal. 
However,  repeated  observations  over 
time  coupled  with  knowledge  of 
historical  land  uses  has  validity  even 
though  that  information  was  not 
scientifically  collected.  That  kind -of 
information  was  provided  for  some  of 
the  locations  for  some  of  the  taxa  in  this 
rule.  Based  upon  this  information,  it 
appears  that  some  levels  of  livestock 
grazing  are  compatible  with,  and  may  be 
beneficial  to,  some  of  these  species. 
Competition  fit>m  alien  grasses  may 
pose  a  threat  to  some  of  these  species 
and  grazing,  to  the  extent  that  it  can 
alleviate  such  competition  without 
eliminating  or  weakening  a  rare  plant 
population  through  direct  consiunption 
or  trampling,  or  secondary  effects  such 
as  accelerated  soil  erosion,  is 


compatible  with  rare  plants  on  many 
sites.  The  listing  provisions  of  the  Act 
provide  that  species  may  be  determined 
to  be  endangered  or  threatened  species 
due  to  one  or  more  of  the  five  factors 
described  in  section  4(a)(1)  of  the  Act. 
The  effects  of  herbivory  by  any  animal, 
including  livestock,  is  discussed  imder 
Factor  C  of  the  "Disease  and  Predation" 
section  of  this  rule. 

Comment:  Several  commenters  stated 
that  threats  associated  with  livestock 
grazing  were  either  false,  purely 
speculative,  or  lacked  any  scientific 
credence. 

Service  Response:  During  the 
preparation  of  this  rule,  the  Service 
evaluated  site  specific  observations  of 
known  plant  populations,  emd  reviewed 
an  extensive  body  of  literature  on  the 
impacts  of  grazing  mammals  to  plant 
species.  Please  refer  to  Factor  C  in  the 
"Simunary  of  Factors  Affecting  the 
Species"  section  of  this  rule  for  further 
discussion  on  the  effects  of  herbivory, 
including  livestock  grazing. 

Conuuent:  Several  commenters  stated 
that  grazing  of  Clarkia  springvillensis  is 
not  a  problem  or  that  grazing  is 
necessary  for  the  survival  of  the  species. 

Service  Response:  Grazing,  in 
combination  with  other  environmental 
and  huiman  factors,  have  led  to 
deleterious  effects  on  the  habitat  of 
Clarkia  springvillensis.  According  to 
observers  (Tim  Holtsford  and  Kimberlie 
McCue-Harvey,  University  of  Missouri, 
j'n  litt.  1993),  Uvestock  grazing  is 
damaging  eight  of  the  15  known 
locations  of  this  species  by  direct 
consiunption  and  trampling.  The 
Service  believes  that  these  effects, 
together  with  other  threats  discussed  in 
"Summary  of  Factors  Affecting  the 
Species"  section  support  the 
determination  of  threatened  status  for 
this  species. 

Issue  9 — Alternative  Status 

Comment:  Several  commenters 
requested  that  the  species  considered  in 
this  rule  should  either  not  be  listed  at 
this  time,  be  listed  with  an  alternate 
status,  withdrawn,  delayed  in  listing,  or 
retain  current  status. 

Service  Response:  Substantive 
information  provided  by  conunenters  in 
support  of  arguments  for  alternative 
listing  status,  including  delay  or 
withchswal,  has  been  incorporated  into 
this  final  rule  and  the  accompanying 
withdrawal  notice.  The  Service  believes 
there  is  sufficient  information  to  list 
these  four  species,  and  that  the 
appropriate  determination  of  the  status 
of  each  of  these  species  has  been  made. 
The  Service  has  made  these 
determinations  based  on  consideration 
of  the  best  available  information,  in 


accordance  with  section  4(a)(1)(B)  of  the 
Act.  Please  refer  to  the  "Summary  of 
Factors  Affecting  the  Species"  section  of 
this  rule  regarding  threats  to  Brodiaea 
pallida,  Calyptridium  pulchellum, 
Clarkia  springvillensis,  and  Verbena 
califomica,  and  to  the  notice  of 
withdrawal  being  published 
concurrently  with  this  rule  [insert  FR#) 
for  information  regarding  Allium 
tuolumnense,  Carpenteria  califomica, 
Clarkia  springvillensis,  Fritillaria 
striata,  Uipinus  citrinus  var.  deflexus. 
Mimulus  shevockii,  and  Navarretia 
setiloba. 

Issue  10— Lack  of  Regulatory  Authority 
to  List  Plant  Species 

Comment:  One  commenter  stated  the 
Service  lacks  jurisdiction  to  enact  the 
proposed  rule,  and  that  the  rule  should 
be  withdrawn  since  there  is  no 
connection  between  regulation  of  these 
plants  and  a  substantial  effect  on 
"interstate  conunerce." 

Service  Response:  The  Service 
maintains  that  it  does  have  the  authority 
to  list  plants  such  as  those  included  in 
the  proposed  rule  pursuant  to  the  Act. 
Several  Federal  court  cases  have 
confirmed  this  authority  (see  e.g. 
National  Association  of  Home  Builders 
V.  Babbitt.  130  F.3d  1041  (D.C.  Cir. 
1997),  petition  for  cert,  filed  (March  5, 
1998)). 

Peer  Review 

Consistent  with  the  interagency 
poUcy  on  peer  review  published  on  July 
1, 1994  (59  FR  34270),  die  Service 
solicited  the  expert  opinions  of  seven 
independent  and  appropriate  specialists 
regarding  pertinent  scientific  or 
commercial  data  and  assumptions 
relating  to  the  taxonomy,  population 
status,  and  supporting  biological  and      _ 
ecological  information  for  the  ten 
proposed  plants.  Five  of  the  seven  peer 
reviewers  provided  comments.  Not  all 
reviewers  commented  on  all  of  the  taxa 
that  were  proposed  for  listing.  One 
reviewer  supported  the  listing  of  all 
species  addressed  in  this  rule,  noted 
that  each  species  is  taxonomically 
distinct,  and  commented  that  the  low 
numbers  of  individuals  in  populations 
make  them  especially  susceptible  to 
detrimental  genetic  phenomena, 
including  inbreeding  depression  and 
loss  of  genetic  variability.  This  reviewer 
characterized  the  population  sizes  of 
Brodiaea  pallida  and  Calyptridium 
pulchellum  as  "perilously  low"  and  the 
populations  of  Clarkia  springvillensis 
and  Verbena  califomica  as  approaching 
that  condition.  A  second  reviewer  also 
supported  the  listing  of  all  species 
addressed  in  this  rule  and  commented 
specifically  on  Brodiaea  pallida, 
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Calyptridium  pulchellum,  and  Clarkia 
springvillensis.  The  reviewer  noted  that 
the  restriction  of  Brodiaea  pallida  to  a 
single  population  and  its  "dangerously 
low"  population  size  make  it 
susceptible  to  extinction  by  random 
events.  The  same  reviewer  also 
commented  that  further  reductions  in 
populations  of  Calyptridium  pulchellum 
and  Clarkia  springvillensis  may  place 
them  in  danger  of  extinction  by  random 
events.  A  third  reviewer,  who  only 
addressed  Calyptridium  pulchellum  and 
Clarkia  springvillensis,  noted  that  each 
is  taxonomically  distinct  and  of  such 
limited  range  that  listing  is  warranted. 
A  fourth  reviewer  provided  information 
on  the  taxonomic  distinctiveness, 
ecology,  and  non-native  competitors  of 
Navarretia  setiloba,  a  species  that  is 
being  withdrawTi,  and  also  emphasized 
the  importance  of  conserving  the 
species.  The  fifth  reviewer  provided  no 
specific  comments  but  supported  the 
listing  of  all  four  taxa  addressed  in  this 
final  rule. 

Summary  of  the  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Brodiaea  pallida  Hoover 
(Chinese  Camp  brodiaea),  Calyptridium 
puchellum  (Eastwood)  Hoover 
(Mariposa  pussypaws),  Clarkia 
springvillensis  Vasek  (Springville 
clarkia),  and  Verbena  californica 
Moldenke  (California  vervain)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Bmdiaea  pallida,  Calyptridium 
puchellum,  Clarkia  springvillensis,  and 
Verbena  californica  are  restricted  to 
-  grassland  and  woodland  communities  of 
Uie  southwestern  foothills  of  the  central 
Sierra  Nevada  Moimtains.  These  four 
species  have  been  variously  impacted 
and  face  future  impacts  from 
development  projects  and  other  hiunan 
activities. 

Historically,  the  only  known 
population  of  Brodiaea  pallida  extended 
up  to  0.6  km  (1  mi)  south  of  the  Red 
Hills  Road;  however,  large  parts  ofthe 
population  were  destroyed  by  non- 
permitted  construction  around  1982 
(Blaine  Rogers,  Columbia  College,  in  litt. 
1990;  CNDDB  1997).  A  subdivision  has 
been  proposed  for  the  remainder  of  the 


site  (B.  Rogers,  in  litt.  1997;  Pat  Stone. 
CNPS.  in  litt.  1997).  The  proposed 
subdivision  divides  some  of  the 
population  into  2  ha  (5  ac)  parcels  and 
would  impact  approximately  one  half  of 
all  the  known  individual  plants  (P. 
Stone,  in  litt.  1994).  No  construction 
activity  has  occiured  since  1989  at  the 
proposed  subdivision  that  was  believed 
to  threaten  B.  pallida.  No  construction 
activity  is  currently  planned  at  the  site 
where  the  species  occurs.  Thus,  in 
reassessing  the  threat  to  the  single 
population  of  Brodiaea  pallida  and 
recognizing  that  the  threat  is  less 
imminent  than  initially  thought,  the 
Service  has  determined  that  threatened 
status  is  more  appropriate  for  Brodiaea 
pallida. 

Two  populations  of  Calyptridium 
puchellum  occur  on  lots  in  the  midst  of 
a  subdivision  (Ann  Mendershausen. 
Mariposa  County  Resource  Conservation 
District,  pers.  comm.  1993. 1997; 
CNDDB  1997).  This  subdivision  had  a 
vacancy  rate  of  23  percent  as  of  March 
1997  (David  Deel,  Madera  Coimty 
Plaiming  Department,  pers.  conun. 
1997)  and  additional  human  impacts 
may  occur  to  the  two  populations  as  the 
subdivision  fills  to  100  percent 
occupancy.  A  third  population  of  C. 
pulchellum  occius  in  an  area  including 
commercial  and  residential  zoning 
adjacent  to  the  location  of  the 
population  (A.  Mendershausen  in  litt. 
1995;  Thomas  Kidwell,  Madera  County 
Assessors  Office,  in  litt.  1997;  D.  Deel, 
in  litt.  1997).  Although  one  subdivision 
was  constructed  prior  to  the  proposed 
rule,  none  of  the  proposed  subdivisions 
that  were  thought  to  threaten 
populations  of  C  pulchellum  have  been 
constructed  since  the  proposed  rule  was 
published  in  1994.  No  construction 
.  activities  are  planned  at  the  sites  where 
the  species  occurs.  A  fourth  population 
of  C.  pulchellum  occiu^  on  a  ranch  that 
is  for  sale  (A.  Mendershausen  pers. 
comm.  1993, 1997;  CNDDB  1997).  The 
populations  of  Madera  and  Mariposa 
counties,  where  C.  pulchellum  occiu? 
on  private  lands,  are  expected  to 
increase  by  58  percent  and  55  percent, 
respectively,  between  1996  and  2010 
(California  Department  of  Finance  1993. 
1996).  Thus,  the  Service  has  determined 
that  the  threats  to  populations  of 
Calyptridium  puchellum  from 
subdivisions  are  not  as  imminent  as  first 
thought  and  has  determined  that 
threatened  status  is  more  appropriate  for 
Calyptridium  puchellum. 

Two  populations  of  Clarkia 
springvillensis  on  the  Sequoia  National 
Forest  (CNDDB  1997)  and  three 
populations  on  non-Federal  lands  are 
threatened  by  road  maintenance 
activities  such  as  grading  and  roadside 


mowing  (T.  Holtsford,  in  litt.  1993,  T. 
Holtsford  and  K.  McCue-Harvey.  in  litt. 
1993.  CNDDB  1997).  These  five 
populations  comprise  more  than  40 
percent  of  the  known  acreage  of  C. 
springvillensis  habitat  (CNDDB  1997). 
Foiu-  of  these  five  populations  are  small 
and  have  become  restricted  to  a  narrow 
band  above  and/or  below  the  part  of  the 
rf)adbank  that  is  not  graded  and  above 
and/or  below  the  heavily  grazed  terrain 
across  a  fence  adjacent  to  the  roadway 
(CDFG  1990).  Mowing  usually  occurs 
when  the  grass  turns  golden,  just  when 
C.  springvillensis  begins  to  flower 
Games  Shevock.  U.S.  Forest  Service,  in 
litt.  1985).  One  of  the  five  sites  is  along 
a  coimty  road  (County  Road  M-220)  that 
is  graded  infi^quently  by  the  Tulare 
County  Public  Works  Department;  the 
plants  extend  to  the  edge  of  the  road 
and  are  graded  and  buried  periodically 
(T.  Holtsford,  1994  pers.  comm.).  At  this 
same  site.  C.  springvillensis  appears  to 
be  threatened  by  the  Public  Works 
Department  diunping  of  sand  (T. 
Holtsford,  pers.  comm.  1994). 

A  sixth  population  of  Clarkia 
springvillensis,  on  private  land,  is 
threatened  by  development  (Andrew 
Pacheco,  Tulare  County  Planning 
Department,  in  litt.  1997;  CNDDB  1997). 
Zoning  in  portions  of  the  area  allows 
one  dwelling  per  ha  (2.5  ac)  as  long  as 
the  dwellings  are  occupied  by  family, 
employees,  or  farm  laborers  (A. 
Pacheco.  in  litt.  1997).  This  is  in 
addition  to  an  allowance  for  one 
dwelling  for  the  owner.  Further 
subdivision  of  parcels  requires  an 
amendment  to  the  general  plan. 
Applications  for  general  plan 
amendments  can  be  submitted 
whenever,  and  as  fi^quently  as.  the  land 
owner  wishes  in  Tulare  Coimty  (A. 
Pacheco  pers.  comm.  1997).  Three  small 
populations  of  C.  springvillensis  occur 
on  lands  owned  by  Tulare  County. 
These  populations  are  subject  to 
incidental  impacts  associated  with 
frequent  large  nature  group  walks  and 
livestock  grazing  (CNDDB  1997). 

The  largest  population  of  Clarkia 
springvillensis  occurs  on  a  1.8  ha  (4.5 
ac)  preserve  owned  by  CDFG.  Prior  to 
acquisition  by  CDFG.  this  property  had 
an  access  road  cut  into  the  preserve,  a 
water  well  drilled,  and  a  knoll  leveled 
as  a  pad  for  home  construction.  The 
type  locality  for  C.  springvillensis,, 
which  covered  a  27  ha  (67  ac)  area,  was 
extirpated  by  mobile  home  development 
(CNDDB  1997). 

Both  of  the  largest  populations  of 
Verbena  californica  are  on  private  land 
that  currently  is  being  developed,  or 
could  be  developed  soon.  When  last 
surveyed,  each  of  these  populations  was 
estimated  to  contain  several  thousand 
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plants;  the  next  largest  population  was 
estimated  to  contain  fewer  than  500 
plants  (CDFG  1993,  CNDDB  1997).  In 
August  1997,  the  Tuolumne  County 
Board  of  Supervisors  rescinded  the  1994 
Environmental  Impact  Report  (prepared 
pursuant  to  CEQA,  discussed  below)  for 
a  planned  subdivision  at  one  of  these 
populations  on  Andrew  Creek.  Because 
of  this  action,  a  1989  vested  map 
dividing  the  land  into  23  parcels  is  in 
effect  (Robin  Wood,  Tuolumne  County 
Planning  Department,  pers.  comm. 
1997a).  Grading  and  road  building  are 
currently  occurring  in  V.  californica 
habitat  on  the  site  (Rich  Hunter,  Central 
Sierra  Environmental  Resources  Center, 
pers.  comm.  1997;  R.  Wood,  pers. 
comm.  1997a).  This  population  was 
estimated  to  contain  at  least  35  to  40 
percent  of  all  V.  californica  plants, 
based  on  CDFG  1993  population  sizes. 
In  addition,  it  is  the  only  population  of 
V.  californica  known  from  the  Andrew 
Creek  drainage  and  the  most  westerly 
population  of  the  species.  The  second  of 
the  two  largest  populations  of  V. 
californica  is  on  Big  Creek  (CDFG  1993). 
The  parcel  recently  was  sold,  and  the 
owners  are  planning  to  build  a  house  on 
a  knoll  about  300  feet  from  the  creek 
where  V,  californica  grows.  The  parcel 
is  currently  zoned  so  that  it  could  be 
divided  into  15  ha  (37  ac)  parcels.  The 
parcel  could  be  further  divided  if  the 
general  plan  was  amended;  amending 
can  take  place  three  times  a  year  in 
Tuolumne  County.  In  addition,  the 
busy,  nearby  intersection  of  Old  Don 
Pedro  Road  and  La  Grange  Road  may  be 
developed,  if  the  general  plan  is 
amended.  Other  areas  of  rapid 
development  in  the  vicinity  of  V. 
californica  in  Tuolumne  County  include 
the  intersection  of  Highways  108  and 
120  and  the  area  around  Chinese  Camp 
(R  Wood,  pers.  comm.  1997b). 

Recreational  placer  gold  mining  has 
not  been  allowed  since  1993  in  Andrew 
and  Big  creeks,  but  it  is  still  allowed  in 
Poor  Man's  and  Six  Bit  gulches  (Art 
Champ,  U.S.  Army  Corps  of  Engineers 
in  litt.  1995).  Three  populations  of 
Verbena  californica  on  BLM  land  in  Six 
Bit  Gulch  and  one  on  BLM  land  in  an 
unnamed  drainage  between  Six  Bit 
Gulch  and  Big  Creek  are  threatened  by 
recreational  placer  gold  mining  (CDFG 
1993).  Impacts  from  casual  mining 
continue  to  occur  despite  designation  of 
the  entire  Red  Hills  as  an  Area  of 
Critical  Environmental  Concern  by  BLM 
(Ed  Hastey.  BLM.  in  litt.  1992).  Verbena 
californica  was  only  found  on  areas  of 
the  stream  in  the  Six  Bit  Gulch  area 
where  mining  activities  had  not 
changed  land  contours  and  habitat 
(Rogers  1983).  Another  impact  from 


recreational  mining  is  trampling  by 
humans,  which  negatively  afliects  V. 
californica  and  its  habitat  (Anne  Knox, 
BLM.  pers.  comm.  1997a). 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

OverutiUzation  is  not  currently 
known  to  be  a  factor  for  these  four 
plants,  but  unrestricted  collecting  for 
scientific  or  horticultural  purposes  or 
excessive  visits  by  individuals 
interested  in  seeing  rare  plants  could 
result  from  increased  publicity  as  a 
result  of  this  final  rule. 

C.  Disease  or  Predation 

Many  Clarkia  springvillensis  sites  are 
reported  to  be  grazed  by  domestic 
livestock  (Kimberlie  McCue.  Missouri 
Botanical  Garden,  in  litt.  1997).  Grazing 
can  negatively  affect  C.  springvillensis 
although  the  degree  of  impact  depends 
on  the  timing  and  intensity  of  grazing. 
Grazed  plants  have  the  ability  to 
continue  producing  flowers,  but  heavy, 
repeated,  and/or  late  season  grazing  can 
adversely  affect  the  plants  (K.  McCue,  in 
litt.  1997).  Intensive  grazing  has  been 
identified  as  one  of  the  greatest  threats 
to  the  species  and  the  "basic  cause  of  its 
rarity"  (J.  Shevock  in  litt.  1985).  Heavy 
livestock  grazing  iuid/or  trampling  have 
been  reported  in  three  populations  of  C. 
springvillensis  in  Tulare  County  (T. 
Holtsford  and  K.  McCue-Harvey,  in  litt. 
1993;  CNDDB  1997).  An  additional  five 
occurrences  are  grazed,  but  heavy 
grazing  and/or  trampling  have  not  been 
reported  at  these  sites  (CNDDB  1997). 
Appropriate  grazing  regimes  may 
benefit  C.  springvillensis  in  some 
situations  by  reducing  the  abundance  of 
alien  plants  and  thereby  lessening 
competitive  pressure  on  C. 
springvillensis  (K.  McCue.  in  litt.  1997). 

Several  populations  of  Verbena 
californica  are  grazed  (CNDDB  1997). 
Although  the  effects  of  grazing  on  V. 
californica  are  not  thoroughly 
understood,  plants  in  grazed  sites  are 
noticeably  smaller  than  those  in 
ungrazed  sites  (Mark  Skinner,  CNPS, 
pers.  comm.  1993;  A.  Knox,  pers.  comm. 
1997b).  Field  observations  suggest  that 
V.  californica  can  tolerate  only  light 
grazing  before  it  disappears  from 
occupied  habitat  (Rogers  1983).  Even  if 
grazing  itself  does  not  threaten  V. 
californica,  trampling  associated  with 
grazing  negatively  impacts  the  plants 
and  their  habitat  (A.  Knox,  pers.  comm. 
1997a,  b).  One  of  the  two  largest 
populations  of  V.  californica  is  subject 
to  trampling  (A.  Knox,  pers.  comm. 
1997b)  and  heavy  grazing  (CNDDB 
1997).  When  last  surveyed,  this 
population  contained  several  thousand 


plants  on  about  13  percent  of  the  total 
acreage  occupied  by  V.  californica.  and 
was  estimated  to  contain  approximately 
40  to  50  percent  of  all  V.  californica 
plants  (CDFG  1993;  CNDDB  1997) 
Recently,  a  cattle  feeder  was  installed  3 
m  (10  ft)  from  the  creek  where  V. 
californica  grows  at  this  site  (P.  Stone, 
pers.  comm.  1997a).  which  may  increase 
trampling  effects.  Trampling  has  also 
been  identified  as  a  threat  at  two  other 
populations  of  V.  californica  (CDFG 
1993;  A.  Knox.  pers.  comm.  1997b).  At 
one  of  these  sites,  the  trampling  was  due 
to  trespass  grazing  (A.  Knox.  pers. 
comm.  1997b). 

The  Service  has  not  received  any 
scientific  studies  suggesting  that  heavy 
livestock  grazing  has  adverse  effects  oa- 
any  of  the  populations  of  the  four  taxa 
in  this  final  rule.  The  Service  maintains 
that,  depending  on  a  wide  variety  of 
circumstances,  livestock  grazing  may 
have  little,  or  no  detectable,  adverse 
effects  on  plant  communities.  The 
effects  on  plants  from  livestock  grazing 
are  highly  variable  and  dependent  on 
many  factors,  including  but  not  limited 
to,  livestock  class,  timing,  intensity,  and 
duration  of  Uvestock  use,  and  the 
species  of  plants  themselves,  (Heady 
1975).  Soil  and  ambient  air 
temperatures,  along  with  effective  soil 
moisture  from  spring  rainfall  also 
influence  plant  germination,  growth, 
and  availability  for  livestock 
consumption  (Heady  1975;  Huenneke 
and  Mooney  1989).  Livestock  grazing 
occurs  where  many  of  the  four  plant 
species  populations  are  located,  and  the 
Service  is  aware  of  numerous 
circumstances  where,  under  a  specific 
set  of  circumstances,  Uvestock  grazing 
has  no  or  little  adverse  effect  on  any  of 
the  four  plants.  The  BLM  and  Sierra 
National  Forest  constructed  livestock 
exclusion  fences  around  one  population 
of  Verbena  californica  and  one 
population  of  Calyptridium  pulchellum 
to  promote  and  protect  the  plants  and 
their  habitats.  There  have  been 
observations  of  neutral,  little,  and 
adverse  effects  of  livestock  grazing  on 
these  four  taxa  (K.  McCue,  in  litt.  1997; 
CNDDB  1997). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  State  of  California  Fish  and  Game 
Commission  has  listed  Brodiaea  pallida 
and  Clarkia  springvillensis  as 
endangered  species  under  the  California 
Endangered  Species  Act  (CESA) 
(Chapter  1.5  §  2050  et  seq.  of  the  CDFG 
Code  and  Title  14  California  Code  of 
Regulations  670.2).  In  September  1994, 
the  California  Fish  and  Game 
Commission  Usted  Verbena  californica 
as  a  threatened  species  (Chapter  1.5 
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§  2050  et  seq.  of  the  Califomia  Fish  and 
Game  Code  and  Title  14  Califomia  Code 
of  Regulations  670.2  ).  Listing  by  the 
State  of  Califomia  requires  individuals 
to  obtain  a  memorandiun  of 
understanding  with  the  Califomia 
Department  of  Fish  and  Game  (CDFG)  to 
possess  or  "take"  a  listed  species. 
Although  the  "take"  of  State-listed 
plants  is  prohibited  (Califomia  Native 
Plant  Protection  Act  (CNPPA),  Chapter 
10  §  1908  and  CESA,  Chapter  1.5 
§  2080),  State  law  appears  to  exempt  the 
taking  of  such  plants  via  habitat 
modification  or  land  use  changes  by  the 
owner.  After  CDFG  notifies  a  landowner 
that  a  State-listed  plant  grows  on  his  or 
her  property,  State  law  evidently 
requires  that  the  land  owrner  notify  the 
agency  "at  least  10  days  in  advance  of 
changing  the  land  use  to  allow  salvage 
of  such  a  plant"  (CNPPA,  Chapter  10 
§  1913).  Califomia  Senate  Bill  879. 
passed  in  1997  and  effective  January  1, 
1998,  requires  individuals  to  obtain  a 
section  2081(b)  permit  from  CDFG  to 
take  a  listed  species  incidental  to 
otherwise  lawful  activities,  and  requires 
that  all  impacts  be  fully  mitigated  and 
all  measiu^s  be  capable  of  successful 
implementation.  These  new 
requirements  have  not  been  tested  and 
several  years  will  be  required  to 
evaluate  their  effectiveness  in  protecting 
species. 

The  Califomia  Envirorunental  Quality 
Act  (CEQA)  requires  a  full  disclosure  of 
the  potential  environmental  impacts  of 
proposed  projects.  The  public  agency 
with  primary  authority  or  jurisdiction 
over  the  project  is  designated  as  the  lead 
agency,  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concemed  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
C£QA  Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Species  that  are  eligible  for 
listing  as  rare,  threatened,  or 
endangered  but  are  not  so  listed  are 
given  the  same  protection  as  those 
species  that  are  officially  listed  by  the 
State  or  Federal  governments.  Once 
significant  effects  are  identified,  the 
lead  agency  has  the  option  of  requiring 
mitigation  for  effects  through  changes  in 
the  project  or  deciding  that  overriding 
considerations  make  mitigation 
infeasible.  In  the  latter  case,  projects 
that  cause  significant  environmental 
damage,  such  as  destruction  of 
endangered  species,  may  be  approved. 
Protection  of  listed  species  through 
CEQA  is  therefore  dependant  upon  the 
discretion  of  the  agency  involved-  In 


addition,  CEQA  gvudelines  recently 
have  been  revised  in  ways  which,  if 
made  final,  may  weaken  protections  for 
threatened,  endangered,  and  other 
sensitive  species. 

Brodiaea  pallida  and  Verbena 
califomica  occur  in  seeps,  springs,  and 
overflow  channels,  and  in  intermittent 
and  perennial  streams,  respectively. 
Such  features  may  be  treated  as  waters 
of  the  United  States  for  regulatory 
purposes  by  the  U.S.  Army  Corps  of 
Engineers  (Corps)  under  section  404  of 
the  Clean  Water  Act.  However,  the 
Clean  Water  Act,  alone,  does  not 
provide  adequate  protection  for 
Brodiaea  pallida  and  Verbena 
califomica.  For  example,  Nationwide 
Permit  (NWP)  No.  26  (33  CFR  part  330 
Appendix  B  (26))  was  established  by  the 
Corps  to  facilitate  issuance  of  permits 
for  discharge  of  fill  into  wetlands. 
Under  current  regulations,  NWPs  may 
be  issued  for  fills  up  to  1.2  ha  (3.0  ac); 
fills  greater  than  1.2  ha  require  an 
individual  permit  (61  FR  65916).  For 
project  proposals  falling  under  NWP  26, 
the  Corps  seldom  withholds 
authorization  luiless  a  listed  threatened 
or  endangered  species'  continued 
existence  would  be  jeopardized  by  the 
proposed  action,  regardless  of  the 
significance  of  other  wetland  resoiuces. 
Moreover,  for  fills  less  than  0.13  ha  (0.3 
ac)  only  an  after-the-fact  report  is 
required  by  the  Corps.  This  report  must 
be  submitted  within  30  days  of 
completion  of  the  work  and  include 
only  the  name,  address,  and  telephone 
number  of  the  permittee;  location  and 
description  of  the  work;  and,  the  type 
and  acreage  of  the  loss  (61  FR  65917). 
Populations  of  Verbena  califomica  and 
some  parts  of  the  single  population  of 
Brodiaea  pallida  may  occur  in  wetlands 
smaller  than  0.13  ha  (0.3  ac).  Although 
General  Condition  11  of  the  NWP  states 
that  "no  activity  is  authorized  under 
any  NWP  which  is  likely  to  jeopardize 
the  continued  existence  of  a  threatened 
or  endangered  species  ...  or  which  is 
likely  to  destroy  or  modify  the  critical 
habitat  of  such  species'  (61  FR  65880), 
the  after-the-fact  natiu«  of  the  reporting 
requirement  is  inadequate  to  ensure  the 
protection  of  populations  that  occur  in 
areas  smaller  than  the  0.13  ha  (0.3  ac) 
threshold.  For  Brodiaea  pallida  and 
Verbena  califomica,  the  reporting 
requirement  may  be  inadequate  to 
prevent  significant  destruction  of  many 
individual  plants  and  associated 
habitats. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Although  the  public  lands  in  the  Red 
Hills  are  closed  to  OHV  use,  a  public 
loop  road  was  constructed  through  the 


area  in  1995,  and  OHV  use  continues  to 
threaten  populations  of  Verbena 
califomica  (P.  Stone,  pers.  comm. 
1997b;  Patti  Wilson,  CNPS,  in  litt.  1997; 
CNDDB  1997).  The  ELM  continues  to 
issue  small  numbers  of  citations  for 
shooting  and  OHV  use  in  the  Red  Hills 
(Steve  Martin,  BLM,  pers.  comm.  1997). 
Trash  dumping  has  also  damaged  one 
population  of  Verbena  califomica  on 
BLM  lands  in  Six  Bit  Gulch  (A.  Knox, 
pers.  comm.  1997b). 

Small  population  size  increases  the 
susceptibility  of  a  population  to 
extirpation  from  random  demographic, 
environmental  and/or  genetic  events 
(Shaffer  1981, 1987;  Lande  1988;  Meffe 
and  Carroll  1994).  Brodiaea  pallida 
exists  in  only  a  single  population 
comprising  26  ha  (65  ac).  Population 
sizes  of  100  or  fewer  are  known  for  at 
least  five  populations  of  Calyptridium 
pulchellum  and  three  populations  of 
Verbena  califomica,  and  populations 
sizes  of  20  to  200  plants  are  reported  for 
Clarkia  springvillensis  (CDFG  1990; 
CNDDB  1997).  Although  neither  regular 
nor  systematic  inventories  have  been 
conducted  for  all  populations  at  every 
location,  populations  of  these  plants 
have  been  examined  in  drought  and 
non-drought  years  from  1901  for 
Calyptridium  pulchellum,  1964  for 
Clarkia  cvspringvillensis,  and  1942  for 
Verbena  califomica.  Demographic 
events  that  may  put  small  populations 
of  Calyptridium  pulchellum,  Clarkia 
springvillensis,  and  Verbena  califomica 
at  risk  involve  random  fluctuations  in 
survival  and  reproduction  of 
individuals  (Shaffer  1981, 1987;  Lande 
1988;  Meffe  and  Carroll  1994).  These 
species  may  also  be  subject  to  increased 
genetic  drift  and  inbreeding  as  a 
consequence  of  their  small  population 
sizes  (Menges  1991;  Ellstrand  and  Elam 
1993).  Populations  that  are  continually 
small  in  size  are  particularly  susceptible 
to  genetic  changes  due  to  drift. 
However,  drift  may  also  cause  genetic 
changes  with  populations  that 
occasionally  fluctuate  to  small  sizes 
(e.g.,  undergo  population  bottlenecks). 
Increased  homozygosity  resulting  from 
genetic  drift  and  inbreeding  may  lead  to 
a  loss  of  fitness  (ability  of  individuals  to 
siuvive  and  reproduce)  in  small 
populations.  In  addition,  reduced 
genetic  variation  in  small  populations 
may  make  any  species  less  able  to 
successfully  adapt  to  future 
environmental  changes  (Ellstrand  and 
Elam  1993). 

Environmental  events  that  may  put 
small  populations  at  risk  include 
random  or  unpredictable  fluctuations  in 
the  physical  environment  such  as  fire  or 
flooding  (Shaffer  1981. 1987;  Primack 
1993;  Meffe  and  Carroll  1994).  Human- 
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related  activities,  such  as  trash  diunping 
or  toxic  chemicfd  spills,  may  be 
considered  random  environmental 
events  potentially  leading  to  the 
extirpation  of  small  populations.  Thus, 
all  four  species  are  threatened  by 
potential  loss  of  fitness  and/or  genetic 
variability  as  well  as  by  demographic 
and  environmental  events  associated 
with  small  population  sizes.  The 
combination  of  few  populations,  small 
range,  and/or  restricted  habitat  makes 
tdl  four  species  highly  susceptible  to 
extinction  or  extirpation  from  a 
significant  portion  of  their  ranges  due  to 
random  events,  such  as  flood,  drought, 
disease,  or  other  occurrences  (Shaffer 
1981. 1987,  Meffe  and  Carroll  1994). 
Such  events  are  not  usually  a  concern 
until  the  number  of  populations  or 
geographic  distributions  become 
severely  limited,  as  is  the  case  with  the 
four  species  discussed  here.  Once  the 
number  of  populations  or  the  plant 
population  sizes  are  reduced,  the 
remnant  populations,  or  portions  of 
populations,  have  a  higher  probability 
of  extinction  from  random  events. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  taxa  in  determining  to  make  this 
final  rule.  Urban  development  has 
reduced  the  range  of  Brodiaea  pallida 
and  continues  to  threaten  the  species. 
Inadequate  regulatory  mechanisms,  the 
existence  of  only  one  population,  and 
the  small  range  of  the  species  also 
threaten  the  existence  of  the  species. 
Urbanization,  small  size  of  populations 
and  small  nmnber  of  populations 
threaten  Calyptridium  puchellum 
throughout  all  or  a  significant  portion  of 
its  range.  Urbanization,  roadway 
maintenance  activities,  inadequate 
regulatory  mechanisms,  the  small  range 
of  the  species,  and  heavy  livestock 
grazing  threaten  Clarkia  springvillensis 
throughout  all  or  a  significant  portion  of 
its  range.  Urbanization,  OHV  use, 
recreational  placer  gold  mining,  heavy 
livestock  grazing  and  trampling,  trash 
dumping,  inadequate  regulatory 
mechanisms,  and  random  extirpation 
&t>m  small  size  and  number  of 
populations  threaten  Verbena 
califomica  throughout  all  or  a 
significant  portion  of  its  range.  The  Act 
defines  a  threatened  species  as  a  species 
which  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  An 
endangered  species  is  any  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  The  Service  considered  other 


alternatives  to  this  action,  but  based  on 
the  foregoing  evaluation,  the  Service 
finds  that  all  four  species  meet  the 
definition  of  a  threatened  species 
throughout  all  or  a  significant  portion  of 
their  range. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  section  4  of  the  Act,  on 
which  are  foimd  those  physical  or 
biological  featiu«s  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
consideration  or  protection  and;  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"'  means  the  use  of  all 
methods  and  procedures  needed  to 
bring  the  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximiun  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
listed.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  pmdent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  Service  regulations  also 
state  that  critical  habitat  is  not 
determinable  when  one  or  both  of  the 
following  situations  exist — (i) 
information  sufficient  to  perform 
required  analysis  of  the  impacts  is 
lacking,  or  (ii)  the  biological  needs  of 
the  si>ecies  are  not  sufficiently  well 
known  to  permit  identification  of  an 
area  of  (50  CFR  424.12(a)(2)).  If  the 
Service  finds  that  it  is  not  determinable, 
the  Service  may  extend  up  to  one  year 
the  designation  of  critical  habitat. 

The  designation  of  critical  habitat 
may  benefit  listed  plant  species  when 
actions  affecting  the  species  are  likely  to 
involve  a  Federal  agency.  Federal 
involvement  is  most  likely  on  two 
situations — (1)  where  the  species  occurs 
on  Federal  lands  and  (2)  when  a  Federal 
agency  is  involved  in  authorizing  or 
frmding  actions  on  non-Federal  lands 
(for  example,  through  section  404  of  the 
Clean  Water  Act  or  actions  involving 
Federal  funding).  The  designation  of 


critical  habitat  may  also  provide  benefit 
to  a  species  by  informing  the  general 
public  about  the  species,  and  by 
identifying  areas  critical  to  species  fOT 
piuposes  of  recovery  planning.  Critical 
habitat  designation  may  also  provide 
information  to  Federal  agencies  in  the 
instances  when  they  may  have  to 
consult  with  the  Service  pursuant  to 
section  7. 

Brodiaea  pallida 

Brodiaea  pallida  occurs  in  a  single 
location  on  private  land  (CNDDB  1997). 
The  local  County  government,  present 
landowner  and  adjacent  landowners  are 
aware  of  B.  pallida  and  its  location.  The 
Califomia  Commission  of  Fish  and 
Game  held  a  public  hearing  regarding 
the  proposal  to  list  B.  pallida  as  an 
endangered  species  and  later  designated 
B.  pallida  an  endangered  species 
pursuant  to  CESA  in  1978.  In  1985,  the 
CDFG  offered  an  acquisition  proposal  to 
the  landowners  to  obtain  ownership  of 
the  occupied  habitat  of  B.  pallida  but 
the  landowners  were  not  willing  to  sell 
to  CDFG.  Additionally,  owing  to  the 
Services'  extensive  efforts  of  public 
outreach  prior  to,  during,  and  after  the 
public  hearing  to  list  B.  pallida, 
additional  public  recognition  and 
awareness  would  not  result  from 
designation  of  critical  habitat.  The  small 
amount  of  potential  habitat  has  been 
surveyed,  but  no  other  B.  pallida  sites 
have  ever  been  identified  (B.  Rogera.  in 
litt.  1997).  No  historic  locations  are 
known  (CNDDB  1997).  The  Service  does 
not  envision  any  benefits  fit)m 
designating  critical  habitat  for  B.  pallida 
whidi  is  only  on  private  lands. 
Although  a  Federal  nexus  for  B.  pallida 
may  exist  through  the  Clean  Water  Act 
because  the  species  occurs  in  overflow 
channels,  seeps  and  springs,  the 
designation  of  critical  habitat  for  this 
species  would  provide  little  or  no 
benefit  to  the  protection  of  this  species 
beyond  that  provided  by  Usting  and  any 
consultation  that  may  occur  in 
accordance  with  section  7  of  the  ESA. 
Because  the  area  of  occupied  habitat  is 
very  small  (i.e.,  an  area  3  to  6  m  (10  to 
20  ft)  wide  and  0.8  km  (0.5  mi)  long), 
any  adverse  modification  of  the 
occupied  habitat  would  likely 
jeopardize  the  continued  existence  of  B. 
pallida.  Critical  habitat  will  not  assist 
the  Service  or  the  general  public  in  the 
recovery  planning  efforts  because  most 
interested  parties  are  well  informed 
about  the  range  and  distribution  of  B. 
pallida.  Furthermore,  the  species 
experts  that  will  be  invited  to  assist  the 
Service  in  developing  a  recovery  plan 
for  B.  pallida  will  not  be  aided  by  the 
Service  designating  critical  habitat. 
Because  no  benefits  are  to  be  found,  the 
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Service  finds  that  it  is  not  prudent  to 
designate  critical  habitat  for  B.  pallida. 

Calyptridium  pulchellum 

Calyptridium  pulchellum  is  found  in 
seven  occurrences;  six  of  these  are  on 
private  lands  and  one  is  on  the  Sierra 
National  Forest.  No  other  sites 
containing  C.  pulchellum  have  been 
identified,  and  no  historic  locations  are 
known  (CNDDB  1997^  Given  that 
targeted  searches  for  potential  habitat 
have  been  conducted,  little  likelihood 
exists  of  finding  unknown  populations 
within  the  range  of  the  species.  Owing 
to  the  Services'  extensive  efforts  of 
public  outreach  prior  to,  during,  and 
after  the  public  hearing  to  list  C. 
pulchellum,  additional  pubUc 
recognition  and  awareness  would  not 
result  from  the  designation  of  critical 
habitat. 

Moreover,  there  would  be  no  benefit 
from  the  designation  of  critical  habitat 
for  the  six  locations  on  private  land 
because  C.  pulchellum  does  not  occvir  in 
wetlands  regulated  imder  the  Clean 
Water  Act  and  no  other  Federal  actions 
or  authorizations  are  likely  to  occiir  in 
its  habitat.  Even  if  a  Federal  nexus  were 
identified,  because  of  the  small  number 
and  size  of  the  C.  pulchellum 
occurrences,  any  activity  that  would 
destroy  or  modifyjhe  habitat  of  the 
species  would  also  likely  jeopardize  its 
continued  existence.  Four  of  the  seven 
populations  of  C.  pulchellum  are  from  1 
to  5  sq.  m  (11  to  53  sq  ft)  in  area  and 
two  are  0.05  ha  (0.125  ac)  in  area  and 
any  disturbances  associated  writh  the 
occupied  habitat  of  any  of  the  six 
popidations  are  Ukely  to  preclude  the 
recovery  of  the  species.  The  Service 
envisions  no  benefits  to  the  species  will 
accrue  through  the  section  7 
consultation  process  by  virtue  of 
designating  critical  habitat.  The  single 
population  occupying  less  than  0.4  ha  (1 
ac)  on  U.S.  Forest  Service  land  has  been 
fenced  to  protect  it  from  cattle  trampling 
and  grazing  (CNDDB  1997).  Critical 
habitat  will  not  assist  the  Service  or  the 
general  public  in  the  recovery  planning 
efforts  because  most  all  interested 
parties  are  well  informed  about  the 
range  and  distribution  of  C.  pulchellum. 
Furthermore,  the  species  experts  that 
will  be  invited  to  assist  the  Service  in 
developing  a  recovery  plan  for  C. 
pulchellum  will  not  be  aided  by  the 
Service  designating  critical  habitat. 
Therefore,  the  Service  finds  that  it  is  not 
prudent  to  designate  for  C.  pulchellum 
due  to  lack  of  benefit. 

Clarkia  springvillensis 

Clarkia  springvillensis  is  found  in  15 
occurrences.  Eight  of  these  occurrences 
are  on  U.S.  Forest  Service  lands  and  one 


is  on  ELM  lands.  The  remainder  are  on 
non-Federal  lands,  including  private. 
County,  and  State  lands.  Owing  to  the 
Services'  extensive  efforts  of  public 
outreach  prior  to,  during,  and  after  the 
public  hearing  to  list  C.  springvillensis, 
additional  public  recognition  and 
awareness  would  not  result  from  the 
designation  of  critical  habitat.  The  only 
other  known  C.  springvillensis 
population  was  extirpated  by  mobile 
home  development  in  1983;  the  species 
has  not  been  relocated  at  the  site 
because  the  habitat  for  the  species  is  no 
longer  present  (CNDDB  1997).  On 
Federal  lands,  modification  of  occupied 
habitat  is  unlikely  to  occur  without 
consultation  under  section  7  of  the  Act 
because  the  presence  of  C. 
springvillensis,  and  its  specific 
locations,  are  well  known  to  the 
managers  of  the  Sierra  National  Forest 
(Dale  Pengilly,  District  Ranger,  Sierra 
National  Forest,  in  litt.  1996)  and  to  the 
managers  of  the  BLM  lands  where  the 
species  occurs  (Susan  Carter,  BLM,  in 
litt.  1995).  The  Sierra  National  Forest 
has  written  a  species  management  guide 
for  populations  of  C.  springvillensis  that 
occur  on  Federal  lands.  Likewise,  the 
Bakersfield  BLM  office  is  aware  of  the 
single  population  of  C.  springvillensis 
which  occurs  on  Federal  land 
administered  by  that  agency.  On  March 
31, 1997,  the  Service  completed  formal 
consultation  and  formal  conference  and 
issued  a  79-page  biological  opinion  on 
the  Caliente  Resource  Area  Management 
Plan  (CRMP).  The  CRMP  covered  many 
current  and  proposed  land  use  actions, 
including  those  in  Tulare  Coimty, 
which  may  affect  C.  springvillensis. 

C.  springvillensis  does  not  occur  in 
wetlands  regulated  under  the  Clean 
Water  Act  and  no  other  Federal  actions 
are  likely  to  occur  in  its  habitat  on  those 
sites  located  on  non-Federal  lands. 
Designation  of  critical  habitat  on 
Federal  lands  would  provide  no  benefit 
to  the  species  beyond  listing  because 
any  action  which  would  destroy  or 
adversely  modify  the  habitat  of  the 
remaining  populations  of  this  species 
would  also  likely  jeopardize  its 
continued  existence.  This  is  especially 
the  case  with  such  an  edaphicfdly 
(pertaining  to  soil)  and  narrowly 
restricted  species  as  C.  springvillensis 
because  four  populations  have  less  than 
300  plants  and  four  others  have  less 
than  1,000  plants.  Common  actions  such 
as  logging,  road  building,  and  home 
construction  would  easily  destroy 
populations  of  C.  springvillensis  and 
any  adverse  modification  of  C. 
springvillensis  habitat  would  reduce 
appreciably  the  Ukelihood  of  the 
survival  and  recovery  of  C. 


springvillensis.  Critical  habitat  will  not 
assist  the  Service  or  the  general  public 
in  the  recovery  planning  efforts  because 
interested  parties  are  well  informed 
about  the  range  and  distribution  of  C. 
springvillensis.  Furthermore,  the  species 
experts  that  will  be  invited  to  assist  the 
Service  in  developing  a  recovery  plan 
for  C  springvillensis  will  not  be  aided 
by  the  Service  designating  critical 
habitat.  Therefore,  because  there  is  no 
benefit  in  designating  critical  habitat, 
the  Service  finds  that  it  is  not  prudent 
to  designate  critical  habitat  for  C. 
springvillensis. 

Verbena  califomica 

Verbena  califomica  occurs  in  nine 
locations.  Four  of  the  locations  are 
wholly  on  BLM  lands,  and  two  are 
partially  on  BLM  lands.  Owing  to  the 
Services'  extensive  efforts  of  public 
outreach  prior  to,  during,  and  after  the 
public  hearing  to  list  V.  califomica, 
additional  public  recognition  and 
awareness  would  not  result  from  the 
designation  of  critical  habitat. 
Additionally,  as  a  part  of  the  outreach 
prior  to  the  State  of  California  Fish  and 
Game  Commission  (SCFGC)  fisting  V. 
califomica  as  threatened,  the  CDFG 
notified  private  Itmdowners  who  had 
populations  of  V.  califomica  in  1992. 
Furthermore,  the  SCFGC  held  a  public 
hearing  to  take  testimony  regarding  the 
proposed  designation.  As  a  consequence 
of  the  State  hearing,  the  CDFG  was 
directed  to  conduct  additional  public 
outreach  with  landowners  within 
Tuolimme  County.  The  Tuolumne 
County  Planning  Department  has 
detailed  maps  showing  the  southwest 
trending  stream  channels  and  the 
distribution  of  V.  califomica.  Despite 
the  public  education  and  awareness 
program  for  V.  califomica  ongoing  since 
1992,  destruction  of  parts  of  one 
population  occurred  in  1997. 

Although  six  of  nine  known  locations 
are  entirely  or  partially  on  BLM  lands, 
BLM  lands  contain  only  15  percent  of  V^. 
califomica  plants.  On  Federal  lands,  no 
modification  of  occupied  habitat  is 
likely  to  occur  without  consultation 
under  section  7  of  the  Act  because  the 
presence  of  V.  califomica,  and  its 
specific  locations  are  well  known  to  the 
managers  of  these  BLM  lands  (A.  Knox, 
pers.  comm.,  1997a).  BLM  installed,  but 
has  not  maintained,  fencing  to  exclude 
cattle  from  riparian  areas  in  the 
Andrews  Creek  drainage  that  support  V. 
califomica  (Franklin  1996;  Al  Fraiaklin, 
BLM,  pers.  comm.,  1997).  Eighty-five 
percent  of  V.  califomica  plants  are  on 
private  lands.  Despite  repeated  searches 
for  additional  locations  of  V.  califomica, 
no  other  sites  containing  V.  califomica 
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have  been  identified,  and  no  historic 
locations  are  known  (CNDDB  1997). 

On  private  lands,  a  Federal  nexus  for 
Verbena  califomica  may  occur  through 
the  Clean  Water  Act  because  the  species 
is  foimd  in  a  small  series  of  southwest 
trending  intermittent  and  perennial 
serpentintic  stream  channels  within 
three  small  watersheds.  Although  a 
Federal  nexus  for  V.  califomica  may 
exist  through  the  Clean  Water  Act,  the 
designation  of  critical  habitat  for  V. 
califomica  would  provide  Uttle  or  no 
benefit  to  the  protection  of  ^s  species 
beyond  that  provided  by  listing  and  any 
consultation  that  may  occur  in 
accordance  with  section  7  of  the  Act. 

Designation  of  critical  habitat  for  V. 
califomica  would  provide  Uttle  benefit 
to  the  species  beyond  listing  because 
any  action  which  would  destroy  or 
adversely  modify  the  habitat  of  the 
remaining  populations  of  this  species 
would  also  likely  jeopardize  its 
continued  existence.  The  rationale  for 
this  overlap  is  found  in  the  basis  of  the 
edaphic  restriction  to  serpentine 
substrates,  the  small  size  of  some 
populations,  and  the  small  number  of 
plants  in  many  of  the  populations. 
Verbena  califomica  has  four 
populations  that  contain  fewer  than  250 
individual  plants  covering  an  estimated 
1.4  ha  (4  ac).  Any  common  actions  such 
as  construction  of  dikes,  detention 
dams,  stream  crossings,  or  bridges  could 
very  easily  and  completely  destroy  any 
of  these  smaller  populations  of  V. 
califomica.  Likewise,  any  adverse 
modification  of  V.  califomica  habitat 
would  seriously  and  easily  reduce  the 
likelihood  of  survival  and  recovery  of  V. 
califomica.  The  Service  finds  that  the 
designation  of  critical  habitat  for  V. 
califomica  is  not  prudent  due  to  lack  of 
benefit. 

For  the  reasons  discussed  above,  the 
Service  finds  that  the  designation  of 
critical  habitat  for  the  four  plants  in  this 
final  rule  is  not  prudent  due  to  lack  of 
benefit.  Protection  of  the  habitat  of  these 
species  will  be  addressed  through  the 
section  4  recovery  process  and  the 
section  7  consultation  process.  The 
Service  believes  that  Jederal 
involvement  in  the  areas  where  these 
plants  occur  can  be  identified  without 
the  designation  of  critical  habitat 
because  the  resource  staffs  of  the  BLM, 
Bureau  of  Reclamation,  and  national 
forests  already  have  working  knowledge 
of  the  locations  of  occupied  habitats  of 
the  species  and  have  undertaken 
targeted  inventories  of  potential  habitat 
since  the  publication  of  the  proposed 
nde. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  threatened  under  the 
Act  include  recognition,  recovery 
actions,  requirements  for  Federal 
protection,  and  prohibitions  against 
certain  activities.  Recognition  through 
listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  'The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  State  and  requires 
that  recovery  actions  be  carried  out  for 
all  fisted  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  fisted  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(1)  requires  Federal 
agencies  to  use  their  authorities  to 
further  the  purposes  of  the  Act  by 
carrying  out  programs  for  fisted  species. 
Section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  fisted  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

Listing  these  four  plants  would 
provide  for  development  of  a  recovery 
plan  (or  plans)  for  them.  Such  plans 
would  bring  together  both  State  and 
Federal  efforts  for  conservation  of  the 
plants.  The  plans  would  estabfish  a 
framework  for  agencies,  local 
government,  and  private  interests  to 
coordinate  activities  and  cooperate  with 
each  other  in  conservation  efforts.  The 
plans  would  set  recovery  priorities  and 
estimate  costs  of  various  tasks  necessary 
to  accompfish  them.  It  also  would 
describe  site-specific  management 
actions  necessary  to  achieve 
conservation  and  survival  of  these  four 
plants.  Additionally,  pursuant  to  section 
6  of  the  Act,  the  Service  would  be  able 
to  grant  funds  to  affected  States  for 
management  actions  promoting  the 
protection  and  recovery  of  these  species. 
Federal  activities  potentially  affecting 
one  or  more  of  the  fouj  plants  include 
mining,  grazing  authorizations,  and 
issuance  of  special  use  permits  and 
rights-of-ways.  Populations  of  three  of 


the  four  plants  occur  on  Federal  lands. 
Approximately  half  the  occurrences  of 
Clarkia  springvillensis  and  one 
population  of  Calyptridium  pulchellum 
occui  on  lands  managed  by  the  U.S. 
Forest  Service.  One  population  of 
Clarkia  springvillensis  occurs  on  lands 
managed  by  tibe  BLM,  Approximately 
two-thirds  of  the  occurrences 
(representing  15  percent  of  the  plants)  of 
Verbena  califomica  occur  on  lands 
managed  by  the  BLM.  These  agencies 
would  be  required  to  consult  with  the 
Service  if  any  activities  authorized, 
funded,  or  carried  out  by  these  two 
agencies  may  affect  these  species.  For 
example,  consultations  with  the  BLM 
and  U.S.  Forest  Service  may  be  required 
on  road  maintenance,  livestock  grazing 
authorizations,  and  right-of-way 
authorizations  for  projects  that  include 
adjacent  or  intermixed  private  land. 

Other  Federal  agencies  that  may 
become  involved  as  a  result  of  this  rule 
include  the  Federal  Highways 
Administration  and  the  Corps.  Because 
at  least  two  of  these  plants  exist  in  or 
near  seeps,  springs,  stream  beds, 
perennial  streams  or  drainages,  the 
Corps  may  become  involved  through 
jurisdiction  of  section  404  of  the  Clean 
Water  Act  In  addition,  when  the 
Service  issues  permits  for  habitat 
conservation  plans  (HCPs)  prepared  by 
non-Federal  parties,  the  Service  must 
prepare  an  intra-Service  section  7 
biological  opinion  on  the  issuance  of  the 
10(a)  permit. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibiti(ms  and  exceptions  that  apply 
to  all  threatened  plants.  All  prohibitions 
of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.71  for 
threatened  plants,  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export 
any  of  the  plants,  transport  them  in 
interstate  or  foreign  commerce  in  the 
course  of  a  conmiercial  activity;  sell  or 
offer  them  for  sale  in  interstate  or 
foreign  commerce;  or  remove  and 
reduce  any  of  the  plants  to  possession, 
or  maficiously  damage  or  destroy 
threatened  plants  from  areas  under 
Federal  jurisdiction.  Seeds  bom 
cultivated  specimens  of  threatened 
plant  taxa  are  exempt  fit>m  these 
prohibitions  provided  that  a  statement 
"Of  Cultivated  Origin"  appears  on  the 
shipping  containers.  Certain  exceptions 
to  the  prohibitions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

It  is  the  poficy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximimi 
extent  practicable  at  the  time  a  species 
is  fisted  those  activities  that  would  or 
would  not  constitute  a  violatibn  of 
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section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  the  listing  on  proposed  and 
ongoing  activities  within  a  species' 
range.  Two  of  the  four  species  in  this 
rule  are  known  to  occur  on  U.S.  Forest 
Service  lands,  and  two  are  known  to 
occur  on  BLM  lands.  The  Service 
believes  that,  based  upon  the  best 
available  information,  the  following 
actions  will  not  result  in  a  violation  of 
section  9,  provided  these  activities  are 
carried  out  in  accordance  with  existing 
regulations  and  permit  reauirements: 

(1)  Activities  authorized,  funded,  or 
carried  out  by  Federal  agencies  (e.g.. 
grazing  management,  agricultural 
conversions,  wetland  and  riparian 
habitat  modification,  flood  and  erosion 
control,  residential  development, 
recreational  trail  development,  road 
construction,  hazardous  material 
containment  and  cleanup  activities, 
prescribed  bums,  pesticide/herbicide 
application,  pipelines  or  utility  line 
crossing  suitable  habitat.)  when  such 
activity  is  conducted  in  accordance  with 
any  reasonable  and  prudent  measures 
given  by  the  Service  according  to 
section  7  of  the  Act; 

(2)  Casual,  dispersed  human  activities 
on  foot  or  horseback  (e.g.,  bird 
watching,  sightseeing,  photography, 
camping,  hiking); 

(3)  Activities  on  private  lands  that  do 
not  require  Federal  authorization  and  do 
not  involve  Federal  funding,  such  as 
grazing  management,  agricultural 
conversions,  flood  and  erosion  control, 
residential  development,  road 
construction,  and  pesticide/herbicide 
application; 

(4)  Residential  landscape 
maintenance,  including  the  clearing  of 
vegetation  around  one's  personal 
residence  as  a  fire  break. 

The  Service  believes  that  the 
following  might  potentially  result  in  a 
violation  of  section  9;  however,  possible 
violations  are  not  limited  to  these 
actions  alone: 

(1)  Unauthorized  collecting  of  the 
species  on  Federal  lands; 

(2)  Application  of  herbicides  violating 
label  restrictions; 

(3)  Interstate  or  foreign  commerce  and 
import/export  without  previously 


obtaining  an  appropriate  permit. 
Permits  to  conduct  activities  are 
available  for  purposes  of  scientific 
research  and  enhancement  of 
propagation  or  survival  of  the  species. 
Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Sacramento 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section). 

hitentional  collection,  damage,  or 
destruction  on  non-Federal  lands  may 
be  a  violation  of  State  law  or  regulations 
or  in  violation  of  State  criminal  trespass 
law  and  therefore  a  violation  of  section 
9.  The  Act  and  50  CFR  17.62, 17.63,  and 
17.72  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  or  threatened  plant  species 
under  certain  circumstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
For  threatened  plants,  permits  are  also 
available  for  botanical  or  horticultural 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  The  Service 
anticipates  that  few  permits  would  ever 
be  sought  or  issued  for  the  four  species 
because  they  are  typically  not  sought  for 
cultivation  and  are  imcommon  in  the 
wild.  Requests  for  copies  of  the 
regulations  on  listed  plants  and 
inquiries  regarding  them  may  be 
addressed  to  U.S.  Fish  and  WildUfe 
Service,  Ecological  Services, 
Endangered  Species  Permits.  911  NE 
11th  Avenue.  Portland.  Oregon  97232- 
4181;  telephone  503/231-2063  or  FAX 
503/231-6243). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Enviromnental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  piusuant  to  Section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25, 1983  (48  PR  49244). 


Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  the  Office  of  Management  and 
Budget  (0MB)  approval  imder  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  is  required.  An  information 
collection  related  to  the  rule  pertaining 
to  permits  for  endangered  and 
threatened  species  has  OMB  approval 
and  is  assigned  clearance  nimiber  1018- 
0094.  This  rule  does  not  alter  that 
information  collection  requirement.  For 
additional  information  concerning 
permits  and  associated  requirements  for 
threatened  species,  see  50  CFR  17.32. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  amends  part 
17.  subchapter  B  of  chapter  I.  Title  50 
of  the  Code  of  Federal  Regulations,  as 
set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  tmder 
FLOWERING  PLANTS,  to  the  List  of 
Endangered  and  Threatened  Plants  to 
read  as  follows: 

§  1 7.1 2    Endangered  and  threatened  plants. 

•        *        *        *        * . 

(h)*  *  * 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status     When  listed 


Special 
oiles 


Flowering  Plants 


Brodiaea  pallida 


Chinese  Camp  brodiaea    U.S.A.  (CA) Uliaceae— Lily T 


643 


MA 
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Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed        ^^^^ 


Clarkia  springvillensis  ....    Springville  darkia U.SA  (CA) Onagraceae— Evening  T  643 

primrose. 

Calyptridium  pulchellum      Mariposa  pussypaws  ....    U.S.A.  (CA) _..    Portulacaceae-Purslane  T  643 

Verbena  callfomica Red  Hills  vervain  U.S.A.  (CA) Verl3enaceae-Vervain  ...  T  643 


NA 


NA 


NA 


Dated:  September  1, 1998. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Service. 

IFR  Doc.  98-24500  Filed  9-11-98;  8:45  amj 

BILLING  CODE  4310-6S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

[Doclcet  No.  980811214-8214-01;  I.D. 
052493B] 

Endangered  and  Threatened  Species; 
Threatened  Status  for  Johnson's 
Seagrass 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Final  rule. 

SUMMARY:  NMFS  is  issuing  a  final  rule 
determining  Johnson's  seagrass 
[Halophila  johnsonii)  to  be  a  threatened 
species  pursuant  to  the  Endangered 
Species  Act  (ESA)  of  1973,  as  amended, 
which  means  it  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range. 
Johnson's  seagrass  is  rare  and  exhibits 
one  of  the  most  limited  geographic 
distributions  of  any  seagrass.  Within  its 
limited  range  (lagoons  on  the  east  coast 
of  Florida  from  Sebastian  Inlet  to  central 
Biscayne  Bay),  it  is  one  of  the  least 
abundant  species.  Because  of  its  limited 
reproductive  capacity  (apparently  only 
asexual)  and  limited  energy  storage 
capacity  (small  root-rhizome  structure 
and  higli  biomass  turnover),  it  is  less 
likely  to  be  able  to  repopulate  an  area 
when  lost  due  to  anthropogenic  or 
natural  disturbances.  NMFS  will  soon 
issue  protective  regulations  under 
section  4(d)  of  the  ESA  for  this  species. 
DATES:  Effective  October  14, 1998. 


ADDRESSES:  Colleen  Coogan,  NMFS, 
Southeast  Region,  Protected  Resources 
Division,  9721  Executive  Center  EWve, 
St.  Petersburg,  FL  33702-2432;  Angela 
Somma,  NMFS,  Office  of  Protected 
Resources,  1315  East- West  Highway, 
Silver  Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colleen  Coogan,  Southeast  Region, 
NMFS,  (727)  570-5312,  or  Angela 
Somma,  Office  of  Protected  Resources, 
NMFS,  (301)  713-1401. 

SUPPLEMENTARY  INFORMATION: 
Background 

NMFS  published  a  proposed  rule  to 
list  Johnson's  seagrass  as  a  threatened 
species  on  September  15, 1993  (58  FR 
48326).  Designation  of  critical  habitat 
was  proposed  on  August  4,  1994  (59  FR 
39716).  A  public  hearing  on  both  the 
proposed  listing. and  critical  habitat 
designation  was  held  in  Vero  Beach, 
Florida,  on  September  20, 1994.  NMFS 
reopened  the  comment  period  for  the 
proposed  listing  on  April  20, 1998  (63 
FR  19468). 

The  information  forming  the  basis  for 
NMFS'  1993  proposal  has  been  peer 
reviewed,  and  new  information 
confirms  NMFS'  conclusions  regarding 
the  threatened  status  of  Johnson's 
seagrass.  As  stated  in  the  notice 
reopening  the  comment  period,  the 
additional  information  supplements 
available  data  on  the  status  and 
distribution  of  Johnson's  seagrass.  In 
order  to  update  the  original  status  report 
(Kenworthy,  1993)  and  to  include 
information  from  new  field  and 
laboratory  research  on  species 
distribution,  ecology,  genetics  and 
phylogeny,  NMFS  convened  a  workshop 
on  the  biology,  distribution,  and 
abimdance  of  H.  johnsonii.  The  results 
of  this  workshop,  held  in  St.  Petersburg, 
Florida,  in  November  1996,  were 
siunmarized  in  the  workshop 
proceedings  (Kenworthy,  1997) 
submitted  to  NMFS  on  October  15, 
1997.  The  notice  reopening  the 
comment  period  contains  a  stunmary  of 


the  workshop  proceedings  (63  FR 
19468).  This  fiiial  rule  contains  a  brief 
description  of  those  workshop 
proceedings,  and  updates  the  research 
findings  and  analysis  since  NMFS'  1993 
proposal. 

Updated  Status  Report 

The  biology  of  Johnson's  seagrass  is 
discussed  in  the  proposed  rule  to  list 
the  species  as  threatened  (58  FR  48326, 
September  15, 1993).  The  proposed  rule 
-  includes  information  on  the  status  of  the 
species,  its  life  history  characteristics, 
and  habitat  requirements.  Johnson's 
seagrass  is  one  of  twelve  species  of  the 
genus  Halophila.  Halophila  species  are 
distinguished  morphologically  from 
other  seagrasses  in  their  possession  of 
either  a  pair  of  stalked  leaves  without 
scales  or  a  pseudo  whorl  of  leaves. 
Identifying  characteristics  of  H. 
johnsonii  include  smooth  foliage  leaves 
in  pairs  10-20  mm  long,  a  creeping 
rhizome  stem,  sessile  (attached  to  their 
bases)  flowers,  and  longnecked  fruits. 
Most  Halophila  species  are  reduced  in 
size,  more  shallow  rooted,  and  have  two 
to  three  orders  of  magnitude  less 
biomass  per  unit  area  compared  to  ail 
other  seagrasses.  The  most  outstanding 
difference  between  H.  johnsonii  and 
other  species  is  its  distinct  difi^erences 
in  sexual  reproductive  characteristics. 
While  H.  decipiens  is  monoecious  (has 
both  female  and  male  flowers  on  the 
same  plant)  and  successfully  reproduces 
and  propagates  by  seed,  H.  johnsonii  is 
dioecious  (has  flowers  of  a  single  sex  on 
the  same  plant).  However,  the  male 
flower  has  never  been  described  either 
in  the  field  or  in  laboratory  culture.  The 
absence  of  male  flowers  supports  the 
hypothesis  that  sexual  reproduction  is 
absent  in  this  species,  and  propagation 
must  be  exclusively  vegetative.  After 
periods  of  imfavorable  environmental 
conditions  of  groyth  and  vegetative 
branching,  the  regrowth  and 
reestabUshment  of  surviving 
populations  of  Johnson's  seagrass  woidd 
be  significantly  more  difficult  than  for 
species  with  a  sexual  life  history. 
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The  status  review  that  led  to  the 
proposed  rule  to  list  this  species  as 
threatened  under  the  ESA  included  data 
from  extensive  field  work  at  three  sites 
(Hobe  and  Jupiter  sounds,  Sebastian 
Inlet,  and  Ft.  Pierce  Inlet)  in  the  Indian 
River  area  during  1990  to  1992. 
Johnson's  seagrass  was  the  least 
abundant  of  the  seagrass  species  within 
the  study  area  and  was  distributed  in 
patches  that  range  in  size  from  a  few 
centimeters  to  hundreds  of  meters. 
Biomass,  patch  sizes,  and  leaf  pair 
densities  were  always  less  than  those 
measiued  in  H.  decipiens.  The 
destruction  of  the  benthic  conununity 
due  to  boating  activities,  propeller 
dredging  and  anchor  mooring  was 
observed  at  all  sites  during  this  study. 

Based  on  new  qualitative  and 
quantitative  benthic  surveys  and 
interviews  with  scientists,  the  workshop 
report  confirmed  the  extremely  limited 
geographic  distribution  of  H.  johnsonii 
to  patchy  and  vertically  disjimct 
populations  between  Sebastian  Inlet  and 
northern  Biscayne  Bay  on  the  east  coast 
of  Florida,  finding  no  verifiable 
sightings  outside  the  range  already 
reported.  Since  additional  surveys  did 
not  locate  any  male  flowers,  nor  was 
seedling  recruitment  confirmed,  the 
restricted  distribution  and  abimdance  of 
Johnson's  seagrass  is  attributed  to  a 
reUance  on  vegetative  means  of 
reproduction  and  growth  (Kenworthy, 
1993;  Kenworthy,  1997).  High  densities 
of  apical  meristems,  rapid  rates  of 
horizontal  growth,  and  a  fast  biomass 
turnover  were  suggested  to  explain  the 
appearance  and  disappearance  of  H. 
johnsonii  observed  in  disturbed  areas 
and  on  fixed  survey  transects.  The 
workshop  report  confirms  the 
conclusions  from  the  previous  data. 

The  results  of  expanded  surveys 
during  the  period  1994  to  1996 
corroborated  previous  information  that: 
(1)  H.  johnsonii  does  not  occiu  further 
north  than  Sebastian  Inlet;  and  (2)  areal 
distribution  is  patchy  and  disjimct  from 
Sebastian  Inlet  to  Jupiter  Inlet. 
AddiUonally,  these  transects  confirmed 
that  H.  johnsonii  occurs  over  a  depth 
range  extending  from  the  intertidal 
down  to  approximately  -2  m  mean  tidal 
height.  Average  percent  cover  of  H. 
johnsonii  per  transect  ranged  from  a 
minimum  of  0.2  percent  in  winter  1996 
to  8.5  percent  in  siunmer  1994.  Relative 
to  the  other  six  species  that  occur  in  the 
lagoon,  H.  johnsonii  comprises  less  than 
1.0  percent  of  the  total  abundance  of 
seagrasses.  The  transect  data 
corroborates  previous  intensive  surveys 
in  Jupiter  and  Hobe  soimds,  and  near 
Fort  Pierce  Inlet  (Kenworthy,  1993; 
Gallegos  and  Kenworthy,  1995; 
Kenworthy,  1997). 


The  potential  for  vegetative 
expansion,  a  pereimial  and  intertidal 
growth  habit,  and  a  relatively  high 
tolerance  for  fluctuating  salinity  and 
temperature  may  enable  Johnson's 
seagrass  to  colonize  and  thrive  in 
environments  where  other  seagrasses 
caimot  siuvive  (Kenworthy,  1993; 
Kenworthy,  1997).  Additional  molecvdar 
genetic  information  was  reviewed  in  the 
workshop  which  supports 
distinguishing  H.  johnsonii  as  a  separate 
species  from  H.  decipiens  (Kenworthy, 
1993),  although  more  detailed  and 
extensive  phylogenetic  studies  were 
suggested  to  determine  the  origin  and 
source  of  genetic  diversity  in  Johnson's 
seagrass  (Kenworthy,  1997).  "The  first 
quantitative  evidence  of  faunal 
community  diversity  and  abundance  in 
H.  johnsonii  meadows  was  also  reported 
at  this  workshop.  Results  indicated  that 
the  infaunal  communities  of  H. 
johnsonii  are  more  similar  to  the  larger 
seagrass,  Halodule  wrightii  than  to 
imvegetated  bottom. 

It  is  the  policy  of  NMFS  and  the  U.S. 
Fish  and  Wildlife  Service  (FWS)  to 
solicit  the  expert  opinions  of  three 
appropriate  and  independent  specialists 
regarding  pertinent  scientific  or 
commercial  data  and  assumptions 
relating  to  the  taxonomy,  population 
models,  and  supportive  biological  and 
ecological  information  for  species  under 
consideration  for  listing.  Also,  it  is 
^4MFS'  policy  to  summarize  in  the  final 
decision  docimient  the  opinions  of  all 
independent  peer  reviews  received  and 
to  include  all  such  reports,  opinions, 
and  other  data  in  the  administrative 
record  of  the  final  decision. 

In  response  to  NMFS's  three 
solicitations  of  peer  review  on  Johnson's 
seagrass,  a  response  was  received  from 
Susan  Williams,  Ph.D.,  Associate 
Professor,  Department  of  Biology  and 
Director,  Coastal  and  Marine  Institute, 
College  of  Sciences,  San  Diego  State 
University  and  from  Kimon  T.  Bird, 
Ph.D.,  Center  for  Marine  Science 
Research,  University  of  North  Carolina 
at  Wilmington.  Their  opinions,  which 
support  the  NMFS  listing  proposal,  are 
included  in  the  following  Siunmary  of 
Comments  section. 

Summary  of  Comments 

The  State  of  Florida's  Department  of 
Environmental  Protection  (FDEP)  and 
Department  of  Community  Affairs 
(DCA)  submitted  several  sets  of 
comments.  Many  of  these  comments 
pertained  to  the  consideration  of  critical 
habitat  designation,  which  is  not  being 
determined  in  this  rulemaking.  For  this 
present  rule,  NMFS  will  address  only 
the  comments  related  to  the  listing  of 
Johnson's  seagrass  as  threatened. 


The  December  8, 1993,  comments 
from  FDEP  conctured  that  threatened 
status  under  the  ESA  should  be  assigned 
to  Johnson's  seagrass  because  its 
distribution  is  among  the  most  restricted 
of  seagrass  species,  because  it  lacks 
sexual  reproduction,  and  because  it 
depends  on  vegetative  reproduction.  All 
of  these  factors  make  it  particiilarly 
vulnerable  to  local  extinction  from 
various  pertiirbations  or  environmental 
changes. 

FDEP  stated  that  johnsonii  and  other 
Halophila  species  have  been  shown  to 
have  relatively  high  productivity  and 
turnover  rates  and  may  be  more 
ecologically  important  than  previously 
thou^t.  Designation  as  a  threatened 
species  would  encourage  further  study 
of  Johnson's  seagrass  and  would  assist 
FDEP  in  developing  conservation  plans. 
Also,  FDEP  agrrod  v«th  NMFS  that 
existing  protection  for  this  species  was 
inadequate. 

FDEP  included  the  following  caveats: 
First,  the  presently  known  geographical 
locations  include  several  inlets  that 
have  regularly  experienced  maintenance 
dredging  (one  since  1948).  Yet  Johnson's 
seagrass  is  still  evident  aroiuid  these 
inlets  and  in  other  areas  of  high  hiunan 
use.  It  could  be  argued  that  maintenance 
dredging  has  enhanced  this  species,  or 
at  least  not  harmed  it.  Second,  the 
proposed  rulemaking  states  that  there  is 
no  evidence  that  commercial, 
recreational,  scientific  or  educational 
activities  have  contributed  to  the 
decline  of  this  species.  If  this  species  is 
listed,  what  more  needs  to  be  done  to 
protect  it?  Third,  identification  of  this 
species  is  difficult  except  by  seagrass 
experts.  Those  individuals  siu^reying 
sites  need  to  understand  how  to  clearly 
identify  H.  johnsonii  in  the  field. 

In  March  1994,  NMFS  received 
additional  comments  from  FDEP 
concerning  the  listing  proposal,  stating 
that  Johnson's  seagrass  has  only  recently 
been  recognized  as  a  separate  species 
and  that  FDEP  is  seriously  concerned 
v\rith  the  general  lack  of  knowledge 
about  the  organism,  especially  the  many 
aspects  of  basic  life  history.  FDEP 
assumed  that  the  listing  of  this  species 
as  threatened  imder  the  ESA  should 
promote  the  collection  of  additional 
knowledge  for  improved  management 
decisions,  including  the  ability  to 
properly  identify  the  plant  in  the  field. 
Other  Halophila  species  have  been 
underestimated  regarding  their 
importance  to  nearshore  ecosystems, 
and  the  FDEP  did  not  want  this  species 
to  be  overlooked  if  it  had  a  significant 
role.  FDEP  recommended  that  NMFS 
consider  conducting  an  appropriate 
research  program  linked  to  the  listing 
process  and  that  more  must  be  known 
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about  the  species  so  &at  the  most 
appropriate  management  strategies  can 
be  developed.  FDEP  restated  the  caveats 
made  in  the  December  1993,  response. 

In  September  1994,  FDEP  commented 
that  the  steps  being  taken  by  NMFS  are 
necessary  to  adequately  protect  this 
species  from  loss  associated  vdth 
human-related  activities.  Although 
FDEP  had  reservations  as  to  the  effects 
of  inlet-related  maintenance  activities 
on  the  continued  existence  of  Johnson's 
seagrass,  it  noted  that  it  is  clear  that 
direct  removal  of  existing  seagrass  will 
be  detrimental  to  the  survival  of  this 
species.  It  supported  listing  the  species 
as  a  threatened  species. 

In  January  1994  and  Jime  1994,  DCA 
responded  to  NMFS'  request  for  a 
coastal  zone  consistency  determination 
for  the  designation  of  critical  habitat  for 
Johnson's  seagrass.  Although  YXLh 
referred  to  both  the  proposed  listing  and 
critical  habitat  designation  in  responses 
to  NMFS,  the  comments  from  individual 
state  agencies  and  departments 
addressed  primarily  the  critical  habitat 
portion. 

In  1998,  DCA  wrote,  on  behalf  of  the 
state,  that  it  does  not  object  to  the  listing 
of  Johnson's  seagrass  as  a  threatened 
species. 

Other  Comments 

Issue  1:  Several  commenters 
questioned  whether  NMFS  has  adequate 
information  to  determine  that  Johnson's 
seagrass  should  be  listed.  Others 
questioned  whether  it  is  a  separate 
species  rather  than  a  possible  mutation 
or  an  exotic  species  not  native  to  the 
area.  Some  questioned  whether  NMFS 
could  list  a  species  without  knowing 
how  it  reproduces. 

One  of  the  peer  reviewers.  Dr.  Susan 
L.  Williams,  stated  that  while  there  are 
data  gaps  for  the  species  and  such  data 
should  be  obtained,  it  is  justifiable  to 
extrapolate  from  other  species  in  the 
genus  because  seagrass  congeners  are 
remarkably  alike  in  their  ecology.  While 
it  is  important  to  clarify  the  taxonomic 
status  of  the  species,  it  is  not  an  issue 
that  needs  to  be  resolved  before  listing 
because  the  morphology  of  H.  johnsonii 
is  distinct  enou^  from  H.  decipiens  to 
enable  field  identification  and  thus  its 
distribution  across  habitats. 

In  response  to  questions  on  whether 
H.  johnsonii  is  a  separate  species, 
another  peer  reviewer,  Dr.  Kimon  T. 
Bird,  stated  that  the  morphological  and 
flowering  characteristics  of  this  species 
are  markedly  different  trom  the 
conspecific  species  H.  engelmanii  and 
H.  decipiens.  Recently,  H.  johnsonii  was 
compared  to  other  Halophila  species 
from  Florida  and  the  Indo-Pacific  using 
isozymes  sidfated  flavonoids  and  DNA 


fingerprinting  (Jewett-Smith  et  al.  1997). 
Based  on  these  analyses,  H.  johnsonii 
separates  out  well  from  other  Halophila 
species  in  Florida  and  appears  more 
similar  to  the  narrow  leaved  forms  of 
the  Indo-Pacific  based  on  the  use  of  this 
DNA  analysis. 

Regarding  the  mode  of  reproduction. 
Dr.  Bird  stated  that  the  data  provided 
support  the  absence  of  seeds,  and  he 
agrees  that  this  species  reproduces  only 
by  asexual  methods.  Dr.  Williams  states 
that  there  is  concern  about  the  lack  of 
evidence  of  sexual  reproduction  since 
male  flowers  have  not  been  observed  in 
H.  johnsonii.  Furthermore,  the  sexual 
reproduction  by  seagrasses  is  poorly 
understood  compared  to  other 
angiosperms  (e.g.  seaweeds),  and  there 
have  been  cases  where  further  studies 
have  revised  conclusions  on  asexuality. 
Apomixis  (vegetative  reproduction 
where  normal  sexual  processes  are  not 
functioning  or  greatly  reduced  in 
number)  has  not  been  verified  in 
seagrasses. 

Nonetheless,  considerable  field 
surveys  and  collections  have  been 
conducted  on  H.  johnsonii  to  conclude 
that  if  males  and/or  viable  seeds  do 
occur,  they  are  quite  rare  in  the  areas 
studied.  Tlius,  the  attributes  of 
potentially  limited  distribution,  rare  (if 
present  at  all)  sexual  reproduction,  and 
imcertain  vegetative  dispersal  makes  the 
species  prone  to  disturbance.  Dr. 
Williams  also  concludes  that  limited 
and  isolated  populati(»s  of  H.  johnsonii 
that  rely  primarily  on  vegetative 
dispersal  are  probably  very  prone  to 
local  extinction  due  to  disturbances  and 
stochastic  events.  The  niunerous  field 
searches  and  laboratory  transplant 
culture  experiments  have  indicated  the 
presence  of  pistillate  flowers  (no 
staminate  flowers  (i.e.,  only  asexual 
reproduction)  over  the  16  years  since  H. 
johnsonii  was  first  described. 

NMFS  Response:  The  1996  NMFS 
sponsored  workshop  addressed  several 
of  these  concerns.  For  example,  since 
additional  surveys  have  not  located  any 
male  flowers,  nor  has  seedling 
recruitment  been  confirmed,  the 
workshop  report  attributed  the 
distribution  and  abundance  of  Johnson's 
seagrass  to  a  reliance  on  vegetative 
means  of  reproduction  and  growth.  High 
densities  of  apical  meristems,  rapid 
rates  of  horizontal  growth,  and  a  fast 
leaf  turnover  were  suggested  to  explain 
the  appearance  and  disappearance  of  H. 
johnsonii  observed  in  disturbed  areas 
and  on  survey  transects.  The  workshop 
report  suggests  that  this  potential  for 
vegetative  expansion,  a  perennial  and 
intertidal  groM^th  habit,  and  a  relatively 
high  tolerance  for  fluctuating  salinity 
and  temperature  may  enable  Johnson's 


seagrass  to  colonize  and  thrive  in 
environments  where  other  seagrasses 
caimot  siu^ve. 

Additional  molecular  genetic 
information  was  reviewed  in  the 
workshop  which  supports 
distinguishing  H.  johnsonii  as  a  separate 
species  from  H.  decipiens,  although 
more  detailed  and  extensive 
phylogenetic  studies  were  suggested  to 
determine  the  origin  and  source  of 
genetic  diversity  in  Johnson's  seagrass. 

Issue  2:  Some  commenters  believelhe 
species  is  much  more  abimdant  in 
South  Florida  than  the  status  review 
indicates  and  that  it  occiu^  in  places 
other  than  the  east  coast  of  Florida  (e.g.. 
Bahamas  or  Florida  west  coast). 

Dr.  Bird  states  that  he  contacted  three 
trained  marine  botanists  along  the  west 
coast  of  Florida.  They  reported  that  they 
had  never  seen  H.  johnsonii  along  the 
west  coast.  In  addition,  McMillan  made 
no  reference  to  its  presence  in  Texas 
when  writing  the  paper  describing  the 
new  species,  even  though  he  is  far  more 
fomiliar  with  the  marine  botany  of 
Texas  than  Florida.  While  several 
commenters  reported  seeing  it  in  the 
Bahamas,  their  observations  were 
anecdotal.  Based  on  the  information 
provided.  Dr.  Bird  concius  that  H. 
johnsonii  is  limited  to  a  narrow 
geographic  range  along  the  east  coast  of 
Florida. 

Dr.  Williams  states  that  knowledge  of 
the  distribution  of  H.  johnsonii 
throughout  the  subtropical  and  tropical 
Atlantic  should  be  extended,  but  it 
should  not  affect  listing  the  species 
because  in  its  known  distribution,  it  is 
vulnerable  to  disturbances  of  dredging 
and  reduced  water  clarity,  as  are  all  the 
co-occiuring  seagrass  species. 

NMFS  Response:  In  1986,  Robert 
Vimstein  (St.  John's  River  Water 
Management  District)  and  Kalani  Cairns 
(U.S.  Fish  and  Wildlife  Service)  mapped 
a  50-mile  section  of  the  Indian  River 
Lagoon  from  St.  Lucie  Inlet  to  Sebastian 
Inlet.  Even  though  H.  johnsonii  and  H. 
decipiens  seemed  to  be  proliferating, 
data  did  not  indicate  whether  this  was 
a  trend  or  a  one-time  increase.  Also, 
because  both  species  have  short  leaves, 
they  may  have  been  overlooked  in 
previous  siuveys.  They  stated  that  1986 
was  considered  a  "good"  year  for 
seagrasses  even  though  many  areas  were 
"stressed"  and  had  lost  seagrasses. 
Fiulhermore,  they  opined  that  one 
"bad"  year  could  result  in  the  loss  of  up 
to  half  of  the  present  coverage  and  no 
one  could  predict  whether  such  loss 
would  be  permanent  or  that  the  species 
would  recover. 

Vimstein  and  Morris  (1996-personal 
commimication)  have  said  that  their  3- 
year  study  of  74  seagrass  transects  in  the 
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Indian  River  Lagoon  has  yielded 
information  on  deeper  water 
distributions  measuring  a  few 
centimeters  to  more  than  several 
humdred  meters.  These  results  do  not 
change  the  distributional  limits  within 
the  original  range  of  the  species. 

The  report  of  the  NMFS  workshop 
confirms  the  extremely  limited 
geographic  distribution  of  H.  johnsonJi 
to  patchy  and  vertically  disjimct  areas 
between  Sebastian  Inlet  and  northern 
Biscayne  Bay  on  the  east  coast  of 
Florida,  finding  no  verifiable  sightings 
outside  of  the  range  already  reported. 
This  finding  is  based  on  new  qualitative 
and  quantitative  benthic  surveys  and 
interviews  with  scientists. 

Issue  3:  Some  commenters  remarked 
that  it  is  difficult  to  identify  Johnson's 
seagrass  in  the  field  and  that  those 
reviewing  sites  need  to  imderstand  how 
to  clearly  identify  the  species. 

NMFS  Response:  Distinct 
morphological  differences  allow  for 
both  field  and  laboratory  differentiation 
of  the  species.  H.  johnsonii  is  distinct 
from  the  conspecific  H.  decipiens  in 
basic  leaf  characteristics.  H.  johnsonii 
has  elongated  linear  leaves  with 
complete  margins  and  H.  decipiens  has 
broad,  elliptical  (paddle-shaped)  leaves 
with  serrated  margins.  Increased 
outreach  after  listing,  including 
recovery  planning  and  section  7 
consultations,  will  improve 
stakeholders'  familiarity  with  these 
differences. 

Issue  4:  Some  commenters  questioned 
the  presence  of  Johnson's  seagrass  near 
inlets  that  have  been  routinely  dredged 
for  years  and  in  other  areas  of  high 
human  usage.  The  question  is  whether 
certain  dredging,  especially 
maintenance  dredging,  impacts 
Johnson's  seagrass,  or  whether  the 
species  occurs  in  these  areas  as  a  result 
of  dredging. 

NMFS  Response:  The  effects  of 
maintenance  dredging  on  Johnson's 
seagrass  have  not  yet  been 
characterized.  Johnson's  seagrass 
requires  suitable  salinity  levels,  water 
transparency,,  and  water  quality  as  well 
as  stable,  unconsolidated  sediments. 
These  elements  are  found  in  shallow 
waters  and  shoals  around  inlets  and 
distiubed  areas  as  well  as  in 
undisturbed,  more  isolated  deeper  areas 
of  the  lagoon.  Conunon  factors  in  its 
distribution  appear  to  be  its  ability  to 
grow  in  association  with  other  species 
and  its  ability  to  survive  in  shallow 
intertidal  flats  environments  typical  of 
the  flood  tide  deltas  near  inlets. 
Johnson's  seagrass  may  extend  the 
coverage  of  seagrasses  within  lagoons  in 
some  of  the  zones  where  other  grasses 
do  not  grow. 


Dr.  Bird  questions  the  ability  of  H. 
Johnsonii  to  withstand  nearby  dredging 
activities  because  the  sediments  of  the 
Indian  River  contain  a  good  deal  of 
highly  organic  particulate  materials. 
When  resuspended  by  dredging 
activities  or  other  physical  distiirbances, 
the  fine  particulate  material  can 
attenuate  light  (reducing 
Photosynthetically  Active  Radiation 
(PAR))  and  be  a  limiting  factor  in 
photosynthesis  and  subsequent  seagrass 
growth  and  maintenance. 

Several  scientists  working  in  the  area 
and  for  the  state  of  Florida  stated  that 
it  is  clear  that  direct  removal  of  existing 
seagrass  through  new  construction  will 
be  detrimental  to  the  siuvival  of 
Johnson's  seagrass.  There  have  been  no 
reports  of  heiilthy  popiUations  outside 
the  presently  known  range.  The  survival 
of  the  species  likely  depends  on 
maintaining  existing  viable  populations, 
especially  in  areas  where  large  patches 
are  foimd. 

Issue  5:  Some  commenters  said  that 
seagrasses  have  overwhelming 
importance  to  the  ecology  and  economy 
of  South  Florida.  Seagrasses  are  high 
primary  producers  within  their 
ecosystem.  They  provide  valuable 
habitat  as  nurseries,  provide  refuge  for 
fisheries,  and  recycle  nutrients 
throughout  their  ecosystems.  Seagrasses 
are  also  a  food  source  for  endangered 
green  tiutles  and  the  Florida  manatee. 
When  seagrass  beds  disappear,  fishery 
productivity  also  decreases.  They  noted 
that  declines  in  seagrass  beds  have  been 
documented  worldwide,  particularly  in 
the  Indian  River  Lagoon,  the  primary 
habitat  of  H.  johnsonii. 

NMFS  Response:  NMFS  agrees  that 
seagrasses  play  an  important  role  in 
their  ecosystems  and  provide  valuable 
habitat.  The  vulnerability  of  seagrasses 
in  general  and  H.  johnsonii  in 
particular,  provides  the  impetus  for  this 
listing. 

Issue  6:  Some  commenters  said  that 
the  species  should  be  listed  as 
endangered  rather  than  threatened,  and 
that  NMFS  underestimated  the  effects  of 
climate  change  and  increasing 
development  and  population  growth  in 
Florida. 

NMFS  Response:  NMFS  believes  that 
only  limited  information  exists 
regarding  Johnson's  seagrass, 
reproductive  capacity,  life  history 
characteristics  (growth  rates, 
environmental  requirements),  and  the 
effects  of  human  disturbance  which 
would  be  necessary  in  determining  that 
Johnson's  seagrass  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range.  The  protection 
afforded  by  listing  as  threatened  will 
result  in  the  subsequent  development  of 


a  recovery  plan  for  H.  johnsonii.  The 
recovery  plan  will  address  the  gaps  in 
our  knowledge  of  the  biology  and 
ecology  of  Johnson's  seagrass,  and  such 
knowledge  vnll,  in  turn,  lead  to  a  better 
understanding  of  the  demography  and 
population  biology  of  this  species. 

Dr.  Bird  states  tnat  although  the 
evidence  points  to  a  valid  species  with 
a  limited  distribution,  the  questions  of 
its  degree  of  extinction  is  more  difficult 
to  resolve.  Halophila  species  as  a  whole 
appear  to  be  patchy  vnth  few  species 
developing  extensive  stands.  However, 
he  agrees  with  NMFS'  conclusions  that 
human  activities  in  the  area  could 
impact  the  species.  Existing  criteria  and 
standards,  as  well  as  enforcement 
measiu«s,  are  inadequate  to  protect 
seagrasses. 

Issue  7:  Several  commenters 
expressed  concern  about  whether 
maintenance  dredging  of  existing  inlets 
and  diannels  would  be  allowed  to 
continue  if  Johnson's  seagrass  is  listed. 

NMFS  Response:  NMFS  is  concerned 
about  the  possibility  of  losing  patches  of 
Johnson's  seagrass  tiiat  may  be  essential 
to  the  genetic  viability  of  the  species. 
However,  NMFS  expects  that 
maintenance  dredging  activities  will  be 
authorized  vtrith  the  oversight  provided 
by  section  7  of  the  ESA. 

Issue  8:  Several  commenters  were 
concerned  that  the  listing  of  Johnson's 
seagrass  would  prevent  or  severely 
ciutail  expansion  or  development  of 
ports  and  maintenance  of  existing  ports, 
channels  and  inlets.  In  turn,  this  would 
adversely  affect  the  economy  in  their 
commimities. 

NMFS  Response:  The  ESA  mandates 
that  listing  determinations  be  made 
solely  on  the  basis  of  the  best  scientific 
and  commercial  data  available  after 
conducting  a  review  of  the  status  of  the 
species  and  taking  into  account  those 
conservation  efforts  being  made  by  any 
state.  However,  section  7  of  the  ESA 
provides  a  mechanism  for  actions 
requiring  Federal  funding  permits  or 
participation  to  be  conducted  in  a 
manner  that  prevents  jeopardy  to  any 
species.  Therefore,  NMFS  anticipates 
that  most  marine  related  activities  can 
continue  when  measures  are  taken 
through  the  section  7  consultation 
process  with  Federal  agencies  to  reduce 
adverse  impacts  and  avoid  jeopardizing 
the  continued  existence  of  the  species. 

Issue  9:  Some  commenters  stated  that 
any  threats  to  the  habitat  could  be 
corrected  or  were  being  corrected 
vnthout  the  species  being  listed.  For 
example,  problems  due  to  prop  scarring 
could  be  resolved  by  marking  navigation 
channels  and  establishing  speed  zones. 
Several  counties  are  installing  storm 
water  management  systems  to  improve 
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water  quality.  Maintenance  dredging  is 
regulated  by  the  state,  and  spoil  is  now 
deposited  on  beaches  to  protect 
shorelines  rather  than  on  spoil  islands. 

NMFS  Response:  Other  embayments 
in  the  distributional  range  of  Johnson's 
seagrass  have  marked  navigational 
channels,  but  seagrass  bed  scarring  still 
occurs.  "Many  of  the  sea-grass  beds  in 
the  Indian  River  Lagoon  have  prop  scars 
resulting  fix>m  boaters  attempting  to 
cross  shallow  waters  and  running 
aground"  (Indian  River  Lagoon 
Comprehensive  Conservation  and 
Management  Plan,  May  1996).  Erosion 
caused  by  damage  from  boat  wakes  may 
also  result  in  turbidity  and  siltation, 
which  adversely  affect  seagrass. 

Issue  10:  One  commenter  wrote  that 
the  updated  information  provided  by 
NMFS  reveals  that  the  species  is  doing 
well,  and  shows  no  signs  of  decrease  in 
health  or  population.  The  commenter 
also  wrote  that  its  geographic  range  was, 
if  anything,  larger  than  what  was 
reported  in  1993. 

NMFS  Response:  In  order  to  update 
the  original  status  report  (Kenworthy, 
1993)  and  to  include  information  from 
new  field  and  laboratory  research  on 
species  distribution,  ecology,  use, 
genetics  and  phylogeny,  NMFS 
convened  a  workshop  on  the  biology, 
distribution,  and  abimdance  of  H. 
johnsonii.  The  results  of  this  workshop, 
held  in  St.  Petersburg,  Florida,  in 
November  1996,  have  been  summarized 
in  the  workshop  proceedings 
(Kenworthy,  1997)  submitted  to  NMFS 
on  October  15, 1997.  The  new 
information  confirmed  NMFS'  original 
determination  that  the  species  should  be 
listed  as  threatened.  This  final  rule  is 
based  on  updated  information. 

Issue  11:  Some  commenters  noted  that 
in  the  proposed  rule,  NMFS  stated  that 
there  is  no  evidence  that  the 
overutilization  for  conunercial, 
recreational,  scientific  or  educational 
purpose  contributed  to  the  decline  of 
Johnson's  seagrass.  If  this  listing  factor 
has  not  contributed  to  the  decline,  they 
questioned  what  more  needs  to  be  done 
to  protect  the  species. 

NMFS  Response:  This  factor  refers  to 
the  actual  use  of  the  species  itself.  For 
example,  if  a  plant  were  harvested 
commercially  for  food,  medicines,  or 
other  products,  this  use  might  have 
contributed  to  the  decline  of  the 
organism.  Johnson's  seagrass  habitat 
may  be  affected  by  other  resource 
harvesting  activities  in  the  ecosystem, 
but  the  species  itself  is  not  used  for 
commercial,  recreational,  or  educational 
activities. 

Issue  12:  Several  commenters  stated 
that  there  are  adequate  Federal  and 
State  laws  to  protect  all  seagrasses 


which  make  the  additional  protection 
afforded  by  the  ESA  uimecessary. 

NMFS  Response:  While  it  is  clear  that 
the  intent  of  Federal  and  Florida  state 
laws  is  to  conserve  and  protect  seagrass 
habitat,  it  is  also  clear  that  there  is 
continued  and  well-documented  loss  of 
seagrass  habitat  in  the  United  States  and 
elsewhere.  For  example,  seagrasses  have 
declined  in  many  areas  of  the  Indian 
River  Lagoon  (Vimstein  and  Morris, 
1996). 

Previous  transplantation  efforts  to 
mitigate  for  the  loss  of  seagrass  beds 
have  failed.  Until  recentiy,  Halophila 
species  have  not  been  transplanted 
successfully  in  the  field  and  studies 
underway  are  incomplete  (Kenworthy- 
personal  commiuiication).  Many 
seagrass  ecosystems  are  known  to 
recover  very  slowly  even  under  the  most 
natvual,  pristine  conditions.  Current 
efforts  are  insufficient  to  protect  critical 
seagrasses.  This  was  also  the  conclusion 
and  recommendation  of  scientists 
attending  the  International  Seagrass 
Workshop  in  Kominato,  Japan  in  August 
1993. 

NMFS  beheves  that  Johnson's 
seagrass  needs  the  additional  protection 
of  listing,  including  consideration  of 
effects  of  Federal  actions  on  the  species 
through  the  section  7  consultation 
process  of  the  ESA.  Diuing  consultation 
with  other  Federal  agencies,  NMFS  can 
ensure  that  any  federally  funded, 
permitted,  or  authorized  activity 
includes  adequate  measures  to  reduce 
adverse  impacts  irom.  these  activities 
and  to  prevent  jeopardizing  the 
continued  existence  of  the  species. 

Issue  13:  One  commenter  wrote  that 
NMFS  had  exceeded  the  time  limit  for 
making  a  final  determination  after 
proposing  to  list  Johnson's  seagrass  as 
threatened  in  1993. 

NMFS  Response:  In  1989,  NMFS  was 
notified  by  the  FWS  that  it  had  received 
information  indicating  that  H.  johnsonii 
was  a  rare  species  which  may  need  to 
be  listed  under  the  ESA.  By  1993,  NMFS 
had  gathered  enough  information  to 
propose  listing  the  species  as 
threatened.  In  1994,  NMFS  proposed 
critical  habitat  for  the  species.  A  joint 
public  hearing  was  held  on  both  the 
proposed  listing  and  proposed  critical 
habitat.  The  proposed  critical  habitat 
designation  was  very  controversial. 
Because  of  the  controversy  and  new 
NMFS/FWS  polices  on  listing,  NMFS 
postponed  the  final  listing  decision 
until  information  used  to  make  the 
original  proposal  had  been  peer 
reviewed  and  additional  information 
gathered.  Peer  review  of  the  original 
information  and  the  results  of  new 
studies  confirmed  NMFS'  original 
determination  that  the  species  should  be 


listed  as  threatened.  The  new 
information  was  reviewed  at  a  technical 
workshop  in  November  1996,  and 
summarized  in  a  report  in  October  1997. 
In  addition  to  gathering  new 
information,  the  final  listing  was 
delayed  by  the  year-long 
Congressionally  imposed  moratorium 
on  listing  species  in  fiscal  year  1996. 

Summary  of  the  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  NMFS  concludes  that  H. 
johnsonii  warrants  listing  as  a 
threatened  species.  Procedures  found  at 
section  4(a)(1)  of  die  ESA  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  ESA  were 
followed.  A  species  may  be  determined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  H.  johnsonii  are  as 
follows: 

1.  Present  or  Threatened  Destruction, 
Modification  or  Curtailment  of  its 
Habitat  or  Range. 

Habitat  within  the  limited  range  in 
which  H.  johnsonii  exists  is  at  risk  of 
destruction  by  a  niunber  of  hiunan  and 
natural  perturbations  including  (1) 
dredging;  (2)  prop  scoring;  (3)  storm 
surge;  (4)  altered  water  quality;  and  (5) 
siltation.  Due  to  the  fragile  natiue  of  H. 
johnsonii's  shallow  root  system,  the 
plants  are  vulnerable  to  hiunan-induced 
disturbances  in  addition  to  the  major 
natural  disturbances  to  the  sediment, 
and  their  potential  for  recovery  may  be 
limited.  E^struction  of  benthic 
communities  due  to  boating  activities 
(propeller  scarring  and  anchor  mooring) 
was  observed  at  all  H.  johnsonii  sites 
during  the  NMFS  study.  Further,  this 
condition  is  exp^ected  to  worsen  with 
the  predicted  increase  in  boating 
activity.  This  severely  disrupts  the 
benthic  habitat  by  breaching  root 
systems  and  severing  rhizomes,  and 
significantly  reducing  the  viability  of 
the  community. 

Turbidity  is  a  critical  factor  in  the 
distribution  and  survival  of  seagrasses, 
especially  in  deeper  regions  of  the 
lagoon,  where  reduced  PAR  limits 
photosynthesis.  Shallow  regions  are  less 
affected  by  turbidity  unless  light  is 
rapidly  attenuated.  In  interior  lagoonal 
areas  where  salinity  is  low,  highly 
colored  water  typically  is  discharged  via 
drainage  systems..  Stained  waters 
attenuate  shorter  wavelengths  rapidly, 
removing  important  PAR  as  well  as 
potentially  stressing  plants  due  to  the 
low  salinity.  This  is  a  critical  foctor, 
especially  in  the  vicinity  of  Sebastian, 
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St.  Lucie.  Jupiter,  and  Ft.  Pierce  Inlets, 
and  Lake  Worth  and  North  Biscayne  Bay 
where  freshwater  reaches  the  flood  tide 
delta  and  nearby  seagrass  meadows  via 
rivers  and  canal  systems  that  discharge 
into  the  lagoon. 

Trampling  due  to  human  disturbance 
and  increased  land-use  induced 
siltation  can  threaten  viability  of  the 
species.  Degradation  of  water  quality 
due  to  human  impact  is  also  a  threat  to 
the  welfare  of  seagrass  communities. 
Nutrient  over-enrichment  caused  by 
inorganic  and  organic  nitrogen  and 
phosphorous  loading  via  urban  and 
agricultural  land  run-off  can  stimulate 
increased  algal  growth  that  may  smother 
the  understory  of  H.  johnsonii,  shade 
rooted  vegetation,  and  diminish  the 
oxygen  content  of  the  water.  Such  low 
oxygen  conditions  have  a  demonstrated 
severe  negative  impact  on  seagrasses 
and  associated  communities.  Continued 
and  increased  degradation  of 
environmental  quality  also  will  have  a 
detrimental  effect  upon  H.  johnsonii 
communities. 

2.  Overutilization  for  Commercial, 
Recreational.  Scientific  or  Educational 
Purposes. 

Overutilization  for  these  piuposes  has 
not  been  a  dociunented  factor  in  the 
decline  of  this  species. 

3.  Disease  or  Predation 

There  are  two  known  herbivores  that 
occur  in  the  range  of  H.  }ohnsonii^-\he 
green  sea  turtle  (Chehnia  mydas),  and 
the  West  Indian  manatee  (Tricbechus 
manatus),  both  of  which  feed  upon  the 
seagrass.  Herbivorous  flsh  also  feed 
upon  the  seagrass  community.  Predation 
pressures  alone  are  not  likely  to  be  a 
threat  to  the  species  existence. 

4.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms. 

Despite  existing  Federal  and  Florida 
state  laws  to  conserve  and  protect 
seagrass  habitat,  there  is  a  continued 
and  well-dociunented  loss  of  seagrass 
habitat  in  the  United  States  and 
elsewhere.  For  example,  seagrasses  have 
declined  in  many  areas  of  the  Indian 
River  Lagoon  (Vimstein  and  Morris. 
1996).  The  Florida  Department  of 
Natural  Resoiuces  and  the  Florida 
Department  of  Environmental 
Regulation  have  recently  merged, 
greatly  increasing  the  assignment  of 
enforcement  responsibilities  without  an 
associated  increase  in  staff  for  the 
Marine  Patrol.  Although  stormwater 
management  systems  are  installed  or 
being  installed,  the  Florida  Indian  River 
Lagoon  Act  of  1990  does  not  cover  other 
large  inputs  that  will  affect  water 
quality,  which  in  timi  could  affect 
seagrasses  (e.g.  industrial  discharges, 
brine  disposal,  canals,  processing 
plants). 


Previous  transplantation  efforts  to 
mitigate  for  the  loss  of  seagrass  beds 
have  failed.  Until  recently,  Halophila 
species  have  not  been  transplanted 
successfully  in  the  Beld  and  studies 
underway  are  incomplete  (Kenworthy- 
personal  commvmication).  Many 
seagrass  ecosystems  are  known  to 
recover  very  slowly  even  vmder  the  most 
natural,  pristine  conditions.  Current 
efforts  are  insufficient  to  protect  critical 
seagrasses.  This  was  also  the  conclusion 
and  recommendation  of  scientists 
attending  the  International  Seagrass 
Workshop  in  Kominato,  Japan  in  August 
1993. 

5.  Other  Natural  or  Human-made 
Factors  Affecting  Its  Continued 
Existence. 

The  existence  of  the  species  in  a  very 
limited  range  increases  the  potential  for 
extinction  from  stochastic  events. 
Natvual  disasters  such  as  hurricanes 
could  easily  diminish  entire 
populations  and  a  significant  percentage 
of  the  species.  Seagrass  beds  that  are  in 
proximity  to  inlets  are  especially 
vulnerable  to  storm  surge  from 
hurricanes  and  severe  storm  events. 

Efforts  Being  Made  To  Protect  Johnson's 
Seagrass 

Section  4(b)(1)  of  the  ESA  requires  the 
Secretary  of  Commerce  (Secretary)  to 
make  listing  determinations  solely  on 
the  basis  of  the  best  scientific  and 
commercial  data  available  and  after 
taking  into  account  state  efforts  being 
made  to  protect  the  species.  Therefore, 
in  making  its  listing  determinations, 
NMFS  assesses  the  status  of  the  species, 
identifies  factors  that  have  led  to  the 
decline  of  the  species,  and  assesses 
available  conservation  measures  to 
determine  whether  such  measures 
amehorate  risks  to  the  species. 

There  is  a  continued  and  well- 
dociunented  loss  of  seagrass  habitat 
notvtrithstanding  existing  Federal  and 
state  laws  to  conserve  and  protect  this 
habitat.  Previous  transplantation  efforts 
to  mitigate  for  the  loss  of  seagrass  beds 
have  failed.  NMFS  has  determined  that 
these  existing  conservation  efforts  are 
not  sufficient  to  prevent  a  listing 
determination.  NMFS  will,  however, 
consider  state  conservation  efforts  when 
developing  protective  regulations  under 
section  4(d)  of  the  ESA.  State 
conservation  efforts  may  also  serve  as  a 
basis  for  a  cooperative  agreement  under 
section  6  of  the  ESA. 

Listing  Determination 

Based  on  available  information. 
NMFS  concludes  that  Johnson's  seagrass 
warrants  hsting  as  a  threatened  species. 
This  species  is  rare,  has  a  limited 
reproductive  capacity,  and  is  vulnerable 


to  a  niunber  of  anthropogenic  or  natural 
disturbances.  Also,  it  exhibits  one  of  the 
most  limited  distributions  of  any 
seagrass.  Within  its  limited  range 
(lagoons  on  the  east  coast  of  Florida 
from  Sebastian  Inlet  to  central  Biscayne 
Bay),  it  is  one  of  the  least  abimdant 
species.  Because  of  its  limited 
reproductive  capacity  and  limited 
energy  storage  capacity,  it  is  less  likely 
to  survive  environmental  perturbations 
and  to  be  able  to  repopulate  an  area 
when  lost.  Finally,  habitat  loss  has 
continued  despite  existing  Federal  and 
state  conservation  efforts. 

Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  imder  the  ESA  include 
recognition,  recovery  action, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  ESA  provides  for  cooperation  with 
states  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  here. 

Section  9  oi  the  ESA  prohibits  certain 
activities  that  directly  or  indirectly 
affect  endangered  species.  These 
prohibitions  apply  to  all  individuals, 
organizations,  and  agencies  subject  to 
U.S.  jurisdiction.  Section  9  prohibitions 
apply  automatically  to  endangered 
species;  as  described  below,  this  is  not 
the  case  for  threatened  species. 

Section  4(d)  of  the  ESA  directs  the 
Secretary  to  implement  regulations  "to 
provide  for  the  conservation  of 
[threatened]  species"  that  may  include 
extending  any  or  all  of  the  prohibitions 
of  section  9  to  threatened  species. 
Section  9(a)(2)(E)  also  prohibits 
violations  of  protective  regulations  for 
threatened  species  of  plants 
implemented  under  section  4(d).  While 
NMFS  proposed  extending  the  section  9 
prohibitions  to  Johnson's  seagrass.  it  is 
not  including  that  proposal  in  this  final 
rule.  Rather.  NMFS  will  issue  protective 
regulations  pursuant  to  section  4(d)  for 
Johnson's  seagrass  in  a  separate 
proposed  rulemaking. 

Section  7  (a)(4)  of  the  ESA  requires 
Federal  agencies  to  consult  with  NMFS 
on  any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  For  listed 
species,  section  7  (a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
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authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat, 
ff  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  NMFS. 

Federal  agency  actions  or  programs 
that  may  affect  populations  of  Johnson's 
seagrass  and  its  habitat  include  U.S. 
Army  Corps  of  Engineers  authorization 
of  projects  affecting  waters  of  the  U.S. 
under  section  404  of  the  Clean  Water 
Act  and  Section  10  of  the  Rivers  and 
Harbors  Act  (i.e..  beach  noiuishment. 
dredging,  and  related  activities 
including  the  construction  of  docks  and 
marinas);  Environmental  Protection 
Agency  authorization  of  pollutant 
discharges  and  management  of 
freshwater  discharges  into  waterways; 
U.S.  Coast  Guard  regulation  of  vessel 
traffic;  management  of  national  refuges 
and  protected  species  by  the  FWS; 
management  of  vessel  traffic  and  other 
activities  by  the  U.S.  Navy; 
authorization  of  state  coastal  zone 
management  plans  by  NOAA's  National 
Ocean  Service.  &nd  management  of 
commercial  fishing  and  protected 
species  by  NMFS. 

Listing  H.  johnsonii  as  threatened 
provides  for  the  development  of  a 
recovery  plan  for  the  taxon.  The 
recovery  plan  would  establish  a 
framework  for  State  and  Federal 
agencies  to  coordinate  activities  and  to 
cooperate  with  each  other  in 
conservation  efforts.  The  plan  would  set 
recovery  priorities  and  describe  site- 
specific  management  actions  necessary 
to  achieve  the  conservation  of  Johnson's 
seagrass. 


Critical  Habitat 

Section  4(b)(6)(C)  of  the  ESA  requires 
that,  to  the  extent  prudent,  critical 
habitat  be  designated  concurrently  with 
the  listing  of  a  species  unless  such 
critical  habitat  is  not  determinable  at 
that  time.  As  stated  previously,  NMFS 
proposed  a  designation  of  critical 
habitat  on  August  4, 1994  (59  FR 
39716).  Given  the  passage  of  time  since 
that  proposal,  NMFS  will  address  the 
designation  of  critical  habitat  in  a 
separate  Federal  Register  notice  and 
additional  comments  will  be  solicited  at 
that  time. 

References 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  (see 
ADDRESSES). 

Classification 

The  1982  Amendments  to  the  ESA,  in 
section  4(b)(1)(A),  restrict  the 
information  that  must  be  considered 
when  assessing  species  for  listing.  Based 
on  this  limitation  of  criteria  for  a  listing 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andnis,  657  F.2d 
829  (6th  Cir.  1981).  NMFS  has 
categorically  excluded  all  ESA  hsting 
actions  from  environmental  assessment 
requirements  of  the  National 
Environmental  PoUcy  Act  (NEPA)  imder 
NOAA  Administrative  Order  216-6. 

As  noted  in  the  Conference  report  on 
the  1982  amendments  to  the  ESA. 
economic  impacts  caxmot  be  considered 
when  assessing  the  status  of  the  species. 
Therefore,  the  economic  analysis 
requirements  of  the  Regulatory 
FlexibiUty  Act  (RFA)  are  not  applicable 
to  the  listing  process.  In  addition,  this 


final  rule  is  exempt  from  review  under 
E.0. 12866. 

At  this  time  NMFS  is  not  issuing 
protective  regulations  under  section  4(d) 
of  the  ESA.  In  the  future,  prior  to 
finalizing  its  4(d)  regulations  for  this 
species,  NMFS  will  comply  with  all 
relevant  NEPA  and  RFA  requirements. 

This  final  rule  does  not  contain  a 
coUection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  Mammals, 
Transportation. 

Dated:  August  27. 1998. 

Hilda  Diaz-Soltero, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  227  is  amended 
as  follows: 

PART  227— THREATENED  SPECIES 

1.  The  authority  citation  for  part  227 
reads  as  follows: 

AuthorilT:  16  U.S.C.  1531-1543;  subpart  B. 
227.12  also  issued  under  16  U.S.Q,  1361  et 
seq. 

2.  The  heading  for  part  227  is  revised 
to  read  as  set  forth  above. 

3.  Section  227.4  is  amended  by 
adding  paragraph  (p)  to  read  as  follows: 

S  227.4    Enumeration  of  threatened 


(p)  Johnson's  seagrass  [Halophila 
fohnsonii) 

(FR  Doa  98-24357  Filed  9-11-98;  8:45  am] 
HLUNQ  CODE  3S10-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martteting  Service 

7  CFR  Part  1079 
[DA-98-07] 

Milk  In  the  IO¥fa  Martieting  Area; 
Termination  of  Proceeding  on 
Proposed  Temporary  Revision  of  Pool 
Supply  Plant  Shipping  Percentage 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Termination  of  proceeding  on 

proposed  temporary  revision  of  rule. 

SUMMARY:  This  action  terminates  a 
proceeding  that  was  initiated  to 
consider  a  proposal  to  reduce 
temporarily  the  pooling  standards  for 
supply  plants  regulated  by  the  Iowa 
Federal  milk  order.  The  proposal,  which 
would  reduce  the  shipping  requirement 
for  the  months  of  September  through 
November  1998  from  35  percent  to  25 
percent,  was  made  by  the  operator  of  a 
pool  supply  plant.  A  fluid  milk  handler 
and  a  cooperative  association 
representing  a  substantial  number  of  the 
producers  on  the  market  submitted 
views  and  arguments  opposing  the 
temporary  revision.  In  addition,  the 
fluid  milk  handler  suggested  that  the 
shipping  requirements  be  increased  by  5 
percentage  points  for  the  same  period. 
The  Department  has  conclutied  that  it 
will  not  temporarily  reduce  the 
shipping  requirement  for  supply  plants 
as  proposed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Programs, 
Cfrder  Formulation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456. 
Washington.  DC  20090-6456  (202)  720- 
2357,  e-mail  address: 

connie brenner@usda.gov. 

SUPPt.EMENTARY  INFORMATION:  Prior 
dociunent  in  this  proceeding: 

Notice  of  Proposed  Temporary 
Revision:  Issued  July  21, 1998; 
published  July  27. 1998  (63  FR  40068). 

This  termination  of  proceeding  is 
issued  pursuant  to  the  provisions  of  the 


Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
This  proceeding  was  initiated  by  a 
notice  of  rulemaking  published  in  the 
Federal  Register  on  July  27.  1998  (63  FR 
40068)  concerning  a  proposed 
relaxation  in  the  shipping  requirement 
for  pool  supply  plants  for  the  months  of 
September  through  November  1998. 
Interested  parties  were  afforded  30  days 
in  which  to  comment  on  the  proposal  by 
submitting  written  data,  views,  or 
argimients.  Comments  were  received 
from  three  interested  parties. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  For  the  purpose 
of  the  Regulatory  Flexibility  Act,  a  dairy 
farm  is  considered  a  "small  business"  if 
it  has  an  annual  gross  revenue  of  less 
than  $500,000,  and  a  dairy  products 
manufacturer  is  a  "small  business"  if  it 
has  fewer  than  500  employees.  For  the 
purposes  of  determining  which  dairy 
farms  are  "small  businesses,"  the 
$500,000  per  year  criterion  was  used  to 
establish  a  production  guideline  of 
326,000  pounds  per  month.  Although 
this  guideline  does  not  factor  in 
additional  monies  that  may  be  received 
by  dairy  producers,  it  should  be  an 
inclusive  standard  for  most  "small" 
dairy  farmers.  For  purposes  of 
determining  a  handler's  size,  if  the  plant 
is  part  of  a  larger  company  operating 
multiple  plants  that  collectively  exceed 
the  500-employee  limit,  the  plant  vidll 
be  considered  a  large  business  even  if 
the  local  plant  has  fewer  than  500 
employees. 

For  the  month  of  March  1998,  3,768 
dairy  fanners  were  producers  under  the 
Iowa  Order.  Of  these,  all  but  68  would 
be  considered  small  businesses,  having 
under  326,000  pounds  of  production  for 
the  month.  Of  the  dairy  fanners  in  the 
small  business  category,  2,682  produced 
imder  100,000  pounds  of  milk,  876 
produced  between  100,000  and  200,000, 
and  142  produced  between  200,000  and 
326,000  pounds  during  March  1998. 

Generally,  the  reports  filed  on  behalf 
of  the  slightly  more  than  20  milk  plants 
pooled,  or  regulated,  under  the  Iowa 
Order  in  March  1998  were  filed  for 
establishments  that  would  meet  the  SBA 
definition  of  a  small  business  on  an 
individual  basis,  having  less  than  500 


employees.  However,  all  but  four  of  the 
milk  handlers  represented  in  the  market 
are  part  of  larger  businesses  that  operate 
multiple  plants  at  which  their  collective 
size  exceeds  the  SBA  definition  of  a 
small  busLuess  entity. 

Interested  parties  were  invited  to 
submit  comments  on  the  probable 
regulatory  and  informational  impact  of 
the  proposed  temporary  revision  on 
small  entities,  or  to  suggest 
modifications  of  the  proposal  for  the 
purpose  of  tailoring  their  applicability 
to  small  businesses.  No  comments 
addressing  the  potential  impact  of  the 
proposed  action  on  small  entities  were 
received. 

The  reduction  of  the  required  supply 
plant  shipping  percentage  for  the 
months  of  September  through  November 
1998  was  proposed  to  allow  the  milk  of 
producers  traditionally  associated  vtrith 
the  Iowa  market  to  continue  to  be 
pooled  and  priced  under  the  order.  A 
temporary  revision  was  intended  to 
lessen  the  likelihood  that  more  milk 
shipments  to  pool  plants  might  be 
required  under  the  order  than  are 
actually  needed  to  supply  the  fluid  milk 
needs  of  the  market,  resulting  in  savings 
in  hauling  costs  for  handlers  and 
producers. 

However,  based  upon  comments 
received,  there  are  indications  that  the 
temporary  revision  could  make  it  more 
difficult  for  handlers  to  obtain  supplies 
of  milk  needed  to  supply  the  fluid  needs 
of  the  market.  It  is  not  clear  that  the 
current  supply  plant  shipping 
percentage  will  cause  imeconomic 
shipments  of  milk.  The  Department  has 
concluded  that  it  will  not  temporarily 
reduce  the  shipping  requirement  for 
supply  plants  as  proposed. 

Statement  ttf  Coiisideration 

This  document  terminates  the 
proceeding  initiated  to  temporarily 
reduce  the  pool  supply  plant  shipping 
standards  of  the  Iowa  Federal  milk 
order.  Beatrice  Cheese,  Inc.  (Beatrice), 
which  operates  a  supply  plant  regulated 
under  the  Iowa  milk  order,  requested  a 
temporary  reduction  in  the  supply  plant 
shipping  requirement  of  10  percentage 
points.  Beatrice  stated  that  a  decrease 
was  warranted  due  to  a  surplus  of  raw 
milk  suppUes  available  for  fluid  use 
over  the  needs  of  the  fluid  milk  plants 
regulated  under  the  Iowa  order.  Beatrice 
stated  that  if  the  pool  supply  shipping 
percentages  remain  tmchanged,  Beatrice 
would  be  forced  tp  move  milk 
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imeconomically  or  unfairly  depool  some 
milk  produced  by  Iowa  dairymen, 
denjring  them  participation  in  the  Order 
79  pool. 

Another  proprietary  cheese  plant 
operator  submitted  comments 
supporting  the  proposed  temporary 
revision,  citing  conditions  requiring 
uneconomic  ^ipments  of  milk  or  the 
need  to  depool  milk  to  meet  order 
reqtiirements  in  1996  when  the  shipping 
percentage  was  also  at  35  percent. 

Comments  filed  on  behalf  of 
Anderson-Erickson  Dairy  Company  of 
Des  Moines,  Iowa  (Anderson-Ericl^n), 
opposed  the  proposed  temporary 
revision  on  the  basis  that,  although 
there  appears  to  be  a  sufficient  supply 
of  milk  in  the  marketing  area,  that 
supply  is  not  being  made  available  as 
needed  by  fluid  processing  plants. 
Anderson-Erickson  stated  that  it  had 
requested  additional  fluid  milk  supplies 
from  Beatrice  for  the  fall  season  of 
traditionally  high  Class  I  use  and  been 
refused.  Anderson-Erickson  stated  that 
the  dairy  has  diUgently  pursued  a 
substitute  milk  supply  by  contacting 
other  sources  of  milk  in  and  around 
Iowa.  While  its  efforts  succeeded  to 
some  extent  in  supplementing 
Anderson-Erickson's  milk  supply,  the 
fluid  milk  handler  stated  that  it  would 
still  fall  short  of  its  raw  milk  needs  by 
nearly  2.5  million  poiuids  per  month 
beginning  September  1998. 

Anderson-Erickson  requested  that, 
since  milk  supplies  appear  to  be  limited 
for  fluid  use,  USDA  consider  increasing 
the  Iowa  pool  supply  plant  shipping 
percentage  for  the  months  of  September 
through  November  1998  by  5  percentage 
points  instead  of  reducing  them  by  10 
percentage  points. 

Associated  Milk  Producers,  Inc., 
North  Central  AMPI  (AMPI),  filed  a 
comment  stating  that  ctirrent  marketing 
conditions  make  it  extremely  difficult  to 
determine  Class  I  needs  relative  to 
available  milk  supply  in  the  market. 
However,  the  cooperative  association 
stated  that  its  customer,  Anderson- 
Erickson,  is  requesting  more  milk  than 
it  was  a  year  earlier.  The  cooperative 
concluded  that  a  reduction  in  shipping 
requirements  does  not  appear  to  be 
appropriate  at  present. 

There  are  no  indications  that  milk 
supplies  in  the  Iowa  marketing  area  are 
any  more  plentiful  for  the  fall  months  of 
1998  than  they  were  for  the  same 
months  of  1997.  As  noted  in  the  AMPI 
comment,  current  pricing  relationships, 
the  pooling  of  some  milk  supplies  under 
other  orders,  and  the  failure  of  handlers 
to  pool  their  full  milk  supplies  make  it 
very  difficult  to  form  any  definitive 
conclusions  about  the  supply  and 
demand  of  producer  milk  for  fluid  use. 


However,  the  difficulty  of  a  fluid  milk 
handler  in  assiuing  an  adequate  supply 
of  milk  for  its  bottling  needs,  even  with 
the  procurement  of  additional  sources, 
wotild  indicate  that  the  percentage 
shipping  standards  required  for  pooling 
shoidd  not  be  reduced.  It  is  not  clear 
that  the  current  supply  plant  shipping 
percentage  will  cause  uneconomic 
shipments  of  milk. 

In  view  of  the  above  circumstances,  it 
is  concluded  that  the  supply  plant 
shipping  requirement  should  not  be 
revised  for  the  months  of  September 
through  November  1998.  Accordingly, 
the  proceeding  begim  on  this  matter  on 
July  21, 1998,  is  hereby  terminated. 

List  of  Subjects  in  7  CFR  Part  1079 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1079  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Signed  at  Washington,  DC,  on  September  8, 
1998. 

Richard  M.  McKee, 
Deputy  Administrator,  Dairy  Programs. 
(FR  Doc.  98-24534  Filed  9-11-98;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review 

8  CFR  Part  3 

[EOIR  No.  122P;  AG  Order  No.  2177-«q 

RIH1125-AA22 

Board  of  Immigration  Appeals: 
Streamlining 

agency:  Executive  Office  for 

Immigration  Review,  Department  of 

Justice. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  wotild 
establish  a  streamlined  appellate  review 
procedure  for  the  Board  of  Immigration 
Appeals.  The  proposed  rule  is  in 
response  to  the  enormous  and 
unprecedented  increase  in  the  ntmiber 
of  appeals  being  filed  with  the  Board. 
The  rule  recognizes  that  in  a  significant 
niunber  of  the  cases  the  Board  decides, 
the  result  reached  by  the  adjudicator 
below  is  correct  and  will  not  be  changed 
on  appeal.  In  these  cases,  a  single 
permanent  Board  Member  will  be  given 
authority  to  review  the  record  and 
affirm  the  result  reached  below  without 
issuing  an  opinion  in  the  case.  This 
procedure  will  promote  fairness  by 
enabling  the  Board  to  render  decisions 
in  a  more  timely  manner,  while 


alloMring  it  to  concentrate  its  resources 
primarily  on  those  cases  in  which  the 
decision  below  may  be  incorrect,  or 
where  a  new  or  significant  legal  or 
procedural  issue  is  presented.  In 
addition,  the  proposed  rule  provides 
that  a  single  Board  Member  or  the  Chief 
Attorney  Examiner  may  adjudicate 
certain  additional  types  of  cases, 
motions,  or  other  procedural  or 
ministerial  appeals,  where  the  result  is 
clearly  dictated  by  the  statute, 
regulations,  or  precedential  decisions. 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  13, 
1998. 

ADDRESSES:  Please  submit  vmtten 
comments  to  Margaret  M.  Philbin, 
General  Coimsel,  Executive  Office  for 
Immigration  Review,  Suite  2400,  5107 
Leesburg  Pike,  Falls  Church,  Virginia 
22041, (703)  305-0470. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Philbin,  (703)  305-0470. 
SUPPI.EMENTARY  INFORMATION:  The 
mission  of  the  Board  of  Inunigration 
Appeals  is  to  provide  fair  and  timely 
immigration  adjudications  and 
authoritative  guidance  and  uniformity 
in  the  interpretation  of  the  immigration 
laws.  The  rapidly  growing  number  of 
appeals  being  filed  with  the  Board  has 
severely  challenged  the  Board's  ability 
to  accomplish  its  mission  and  requires 
that  new  case  management  techniques 
be  established  and  employed. 

In.  1984,  the  Board  received  fewer 
than  3.000  cases.  In  1994.  it  received 
more  than  14.000  cases.  In  1997.  in 
excess  of  25,000  new  appeals  were  filed. 
There  is  no  reason  to  beUeve  that  the 
number  of  appeals  filed  is  likely  to 
decrease  in  the  foreseeable  future, 
especially  as  the  number  of  Immigration 
Judges  continues  to  increase. 

At  the  same  time  that  the  number  of 
appeals  filed  has  increased,  the  need  for 
the  Board  to  provide  guidance  and 
uniformity  to  the  Immigration  Judges, 
the  Immigration  and  Naturalization 
Service,  affected  individuals,  the 
immigration  bar,  and  the  general  public 
has  grown.  The  Board  now  reviews  the 
decisions  of  over  200  Immigration 
Judges,  whereas  there  were  69  Judges  in 
1990  and  86  Judges  in  1994.  The 
frequent  and  significant  changes  in  the 
complex  immigration  laws  over  the  last 
several  years,  including  a  major 
overhaul  of  those  laws  in  September 
1996,  also  highlight  the  continued  need 
for  the  Board's  authoritative  guidance  in 
the  immigration  area,  as  does  the  fact 
that  the  recent  legislation  drastically 
reduced  the  alien's  right  to  judicial 
review. 

The  Attorney  General  has  made 
efforts  to  aid  the  Board  in  handling  its 
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burgeoning  caseload  by  increasing  its 
size  from  5  to  12  members  in  1995  and 
by  recently  authorizing  the  addition  of 
three  additional  permanent  Board 
Members,  bringing  the  total  to  15  Board 
Members.  Significant  staff  increases 
have  accompanied  the  expansion  of  the 
Board. 

To  meet  its  overriding  objective  of 
providing  fairness  in  adjudicating 
appeals,  the  Board  must  achieve  foiu' 
goals.  It  must:  (1)  Provide  authoritative 
guidance  and  uniformity  through  high 
quality  appellate  decisions;  (2)  decide 
all  incoming  cases  in  a  timely  and  fair 
manner;  (3)  assure  the  correctness  of  the 
results  in  individual  cases;  and  (4) 
eliminate  the  backlog  of  cases. 

To  accomplish  these  goals  under 
current  conditions,  the  Board  must  limit 
its  three-Member  panel,  quasi-judicial 
decision-making  process  to  those  cases 
where  there  is  a  realistic  chance  that 
review  by  a  three-Member  panel  will 
change  the  result  below.  Accordingly, 
the  proposed  rule  would  add  a  new 
provision,  8  CFR  3.1(a)(5),  giving  the 
Board  authority;  by  action  of  a  single 
permanent  Board  Member,  to  affirm  the 
result  below  without  an  opinion  where: 
(1)  The  result  reached  in  the  decision 
imder  review  was  correct;  (2)  any  errors 
in  the  decision  under  review  were 
harmless  or  nonmaterial;  and  (3)  either 
(a)  the  issue  on  appeal  is  squarely 
controlled  by  existing  Board  of  federal 
coiut  precedent  and  does  not  involve 
the  application  of  such  precedent  to  a 
novel  fact  situation;  or  (b)  the  factual 
and  legal  questions  raised  on  appeal  are 
so  insubstantial  that  three-Member 
review  is  not  warranted. 

An  affirmance  without  opinion  would 
be  issued  only  if  no  legal  or  factual  basis 
for  reversal  of  the  decision  below  is 
apparent.  If  an  appellant  makes  a 
substantial  argument  for  reversal,  the 
case  would  not  be  appropriate  for 
affirmance  without  opinion.  At  the  same 
time,  an  affirmance  without  opinion 
would  relate  only  to  the  result  below;  it- 
would  not  necessarily  imply  that  the 
Board  approved  or  adopted  all  the 
reasoning  of  the  decision  below,  or  that 
there  were  no  harmless  or  nonmaterial 
errors  in  the  decision  below.  The 
decision  below  would  be  the  final 
administrative  decision  for  judicial 
review  purposes. 

If  the  single  permanent  Board  Member 
finds  the  case  appropriate  for  affirmance 
without  opinion,  that  Board  Member 
will  sign  a  simple  order  to  that  effect, 
without  additional  explanation  or 
reasoning.  If  the  Board  finds  affirmance 
without  opinion  inappropriate,  the  case 
will  be  assigned  to  a  three-Member 
panel  for  review  and  decision.  Thus,  an 
affirmance  without  opinion  is  a 


determination  that  the  resvdt  reached 
below  is  correct  and  that  the  case  does 
not  warrant  three-Member  review.  The 
three-Member  panel  also  will  have 
authority  to  affirm  without  opinion, 
where  it  determines  such  disposition  is 
appropriate.  This  new  procedure  will 
enable  the  Board  Members  to 
concentrate  their  time  and  efforts  on 
those  cases  in  which  there  is  a  chance 
that  the  resvdt  below  was  incorrect,  as 
well  as  on  cases  involving  new  or 
significant  legal  issues. 

Proposed  8  CFR  3.1(a)(5)  would  also 
give  the  Chairman  authority  to  designate 
certain  categories  of  cases  as  smtable  for 
affirmance  without  opinion  by  a  single 
permanent  Board  Member  or  by  a  three- 
Member  panel.  These  categories  may 
include,  but  are  not  limited  to,  the 
following:  (1)  Cases  challenging  findings 
of  fact  where  the  findings  below  are  not 
against  the  weight  of  the  evidence;  (2) 
cases  controlled  by  precedents  of  the 
Board,  the  controlling  United  States 
Court  of  Appeals,  or  the  United  States 
Supreme  Court  where  there  is  no  basis 
for  overruling  or  distinguishing  the 
precedent;  (3)  cases  seeking 
discretionary  relief  for  which  the 
appellant  clearly  appears  to  be 
statutorily  ineligible;  (4)  cases 
challenging  discretionary  decisions 
where  it  does  not  appear  that  the 
decision-maker  has  appUed  the  wrong 
criteria  or  deviated  from  precedents  of 
the  Board  or  the  controlling  law  from 
the  United  States  Coiul  of  Appeals  or 
the  United  States  Supreme  Coiul;  and 
(5)  cases  challenging  only  procedural 
rulings  or  deficiencies  that  do  not 
appear  to  be  material  to  the  outcome  of 
the  case. 

The  rules  also  authorizes  the 
Chairman  to  designate,  and  change  as 
the  Chairman  deems  appropriate,  who 
from  among  the  permanent  Board 
Members  is  authorized  to  affirm  cases 
without  opinion. 

The  proposed  rule  also  amends  the 
regulation  regarding  motions  to 
reconsider  to  state  that  a  motion  to 
reconsider  based  solely  on  the  argument 
that  the  case  should  have  been  heard  by 
a  three-Member  panel,  or  otherwise 
should  not  have  been  siunmarily 
affirmed  without  a  full  opinion,  is 
barred.  This  is  set  forth  at  8  CFR 
3.2(b)(3).  Otherwise,  the  standard 
motions  to  reconsider  and/or  reopen 
would  be  allowed,  but  would  be  subject 
to  all  the  regular  requirements  and 
restrictions  regarding  motions, 
including  the  time  and  number 
limitations. 

In  addition  to  providing  for  a  new 
preceding  for  affirmance  without 
opinion  by  a  single  Board  Member,  the 
proposed  rule  also  provides  that  a  single 


Board  Member  or  the  Chief  Attorney 
Examiner  may  adjudicate  certain 
motions  or  other  procedural  or 
ministerial  appeals.  Presently,  the 
regulations  allow  a  single  Board 
Member  or  the  Chief  Attorney  Examiner 
to  adjudicate  unopposed  motions  or 
motions  to  withdraw  an  appeal.  See  8 
CFR  3.1(a).  The  proposed  rule 
designates  additional  categories  of  cases 
as  suitable  for  disposition  by  a  single 
Board  Member  or  the  Chief  Attorney 
Examiner.  Unlike  the  preceding 
described  above  for  single  Board 
Member  affirmance  without  opinion, 
these  dispositions  will  not  generally  be 
affirming  a  result  below.  Rather,  in  these 
cases,  a  single  fact  easily  identified  in 
the  record  of  proceedings  dictates  the 
result  directly  through  a  statute,  a 
regulation,  or  a  controlling  precedent, 
with  little  or  no  discretion  required. 
Dispositions  imder  this  procedure  are 
separate  and  distinct  fit)m  affirmances 
without  opinions. 

Under  the  proposed  rule,  the 
additional  instances  in  which  a  single 
Board  Member  or  the  Chief  Attorney 
Examiner  may  adjudicate  a  matter  under 
section  3.1(a)(1)  are:  (1)  a  Service 
motion  to  remand  an  appeal  bom  the 
denial  of  a  visa  petition  where  the 
Regional  service  Center  Director 
requests  that  the  matter  be  remanded  to 
the  Service  for  further  consideration  of 
the  appellant's  arguments  or  evidence 
raised  on  appeal;  (2)  a  case  in  which 
remand  is  required  because  of  a 
defective  or  missing  transcript;  and  (3) 
other  procedural  or  ministerial 
adjudications  as  provided  by  the 
Chairman  (for  example,  to  dismiss  an 
appeal  as  moot  where  the  alien  has 
since  become  a  lawful  permanent 
resident). 

The  proposed  rule  also  amends  the 
regulation  regarding  siunmary 
dismissals  of  appeals,  presently  set  forth 
at  8  CFR  3.1(d)(l-a).  The  revised  rule, 
redesignated  as  section  3.1(d)(2),  adds  to 
the  existing  rule  other  types  of  cases 
appropriate  for  simunary  dismissal, 
specifies  that  a  single  Board  Member  or 
Qiief  Attorney  Examiner  has  the 
authority  to  dispose  of  such  cases,  and 
authorizes  the  Chairman  to  designate 
who  from  among  the  Board  Members 
and  Chief  Attorney  Examiner  may 
exercise  this  authority  Siunmary 
dismissal  is  also  a  procedure  separate 
and  distinct  from  affirmance  without 
opinion. 

In  addition  to  the  existing  grounds  for 
summary  dismissal,  this  rule  adds 
dismissals  for  lack  of  jurisdiction 
including  (1)  cases  in  which  the  appeal 
or  motion  does  not  fall  within  the 
Board's  jurisdiction;  (2)  cases  in  which 
jurisdiction  over  a  motion  hes  with  the 
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Immigration  Judge  rather  than  with  the 
Board;  (3)  untimely  appeals  and 
motions;  and  (4)  cases  in  which  it  is 
clear  that  the  right  of  appeal  was 
affirmatively  waived. 

The  complexity  of  the  language  of  this 
streamlining  rule  clearly  indicates  the 
need  for  a  complete  reorganization  of 
Part  3  of  8  CFR.  The  Executive  Office  for 
Immigration  Review  is  presently 
working  on  such  a  reorganization.  This 
proposed  rule  is  being  pubUshed  in 
advance  of  that  reorganization  because 
of  the  lucent  need  to  implement  the 
streamlining  procediues  without  delay. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b), 
the  Attorney  General  certifies  that  this 
proposed  rule  affects  only  individuals 
in  immigration  proceedings  before  the 
Executive  Office  for  Immigration 
Review  whose  appeals  are  decided  by 
the  Board  of  Immigration  Appeals. 
Therefore,  this  proposed  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  smaU  entities. 

Executive  Order  12866 

This  proposed  rule  has  been  drafted 
and  reviewed  in  accordance  with 
Executive  Order  12866,  section  1(b). 
Principles  of  Regvilation.  This  proposed 
rule  falls  within  a  category  of  actions 
that  the  Office  of  Management  and 
Budget  (OMB)  has  determined  not  to 
constitute  "significant  regulatory 
actions"  imder  section  3(f)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  and  accordingly  has  not  been 
submitted  to  OMB  for  review. 

Executive  Order  12612 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  12612,  the  Department  of  Justice 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  Federalism 
Assessment. 

Executive  Order  12988 

The  proposed  rule  meets  the 
apphcable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  will  not  result  in 
the  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 


more  in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  proposed  rule  is  not  a  major  rule 
as  defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  milfion  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abiUty  of  Untied  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  a  CFR  Part  3 

Administrative  practice  and 
procedure.  Immigration,  Lawyers. 
Organizations  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  3  of  chapter  1  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PAFTT  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  part  3  is 
revised  to  read  as  follows: 

Authority:  S  U.S.C.  301;  B  U.S.C.  1103, 
1252  note,  12S2b,  1324b,  1362;  28  U.S.Q  509, 
510. 1746;  sec.  2,  Reorg.  Plan  No.  2  of  1950, 
3  CFR.  1949-1953  Comp.,  p.  1002;  section 
203  ofPub.L  105-100. 

2.  Section  3.1  is  amended  by: 

a.  Adding  two  sentences  at  the  end  of 
paragraph  (a)(1); 

b.  Adding  a  new  paragraph  (a)(7); 

c.  Redesignating  paragraphs  (d)(l-a). 
(2),  and  (3)  as  paragraphs  (d)(2).  (3),  and 
(4),  respectively; 

d.  Removing  the  word  "or"  at  the  end 
of  newly  designated  paragraph 
(d)(2)(i)(E); 

e.  Further  redesignating  paragraph 
(d)(2)(i)(F)  as  paragraph  (d)(2)(i)(H); 

f.  Adding  new  paragraphs  (d)(2)(i)(F) 
and  (G); 

g.  Redesignating  paragraph  (d)(2)(ii) 
as  paragraph  (d)(2)(iii);  and  by 

h.  Adding  a  new  paragraph  (d)(2)(ii). 
to  read  as  follows: 

§3.1    General  auttiorities. 

(a)(1)  Organization.  *  *  *  In  addition, 
a  single  Board  Member  or  the  Chief 
Attorney  Examiner  may  exercise  such 
authority  in  the  following  instances:  a 


Service  motion  to  remand  an  appeal 
bom  the  denial  of  a  visa  petition  where 
the  Regional  Service  Center  Director 
requests  that  the  matter  be  remanded  to 
the  Service  for  further  consideration  of 
the  appellant's  arguments  or  evidence 
raised  on  appeal;  a  case  where  remand 
is  required  because  of  a  defective  or 
missing  transcript;  and  other  procedural 
or  ministerial  adjudications  as  provided 
by  the  Chairman.  A  motion  to 
reconsider  or  to  reopen  a  decision  that 
was  rendered  by  a  single  Board  Member 
or  the  Chief  Attorney  Examiner  may  be 
adjudicated  by  that  Board  Member  or  by 
the  Chief  Attorney  Examiner. 

(5)  Affirmance  without  opinion,  (i)  A 
single  permanent  Board  Member  may 
affirm,  without  opinion,  any  decision  in 
which  the  Board  Member  concludes  that 
there  is  no  legal  or  factual  basis  for 
reversal  of  the  decision  by  the  Service 
or  the  Immigration  Judge.  The  Chairman 
may  designate,  from  time  to  time,  the 
Board  Members  who  are  authorized  to 
exercise  the  authority  to  affirm  cases 
without  opinion.  The  Chairman  may 
designate  certain  categories  of  cases  as 
suitable  for  review  pursuant  to  this 
paragraph. 

(u)  The  single  Board  Member  to 
whom  a  case  is  assigned  may  affirm  the 
decision  of  the  Service  or  the 
Immigration  Judge,  without  opinion,  if 
the  Board  Member  determines  that  the 
result  reached  in  the  decision  under 
review  was  correct;  and  any  errors  in 
the  decision  under  review  were 
harmless  or  nonmaterial;  and 

(A)  The  issue  on  appeal  is  squarely 
controlled  by  existing  Board  or  federal 
court  precedent  and  does  not  involve 
the  application  of  such  precedent  to  a 
novel  fact  situation;  or 

(B)  The  factutd  and  legal  questions 
raised  on  appeal  are  so  insubstantial 
that  three-Member  review  is  not 
warranted. 

(iii)  If  the  Board  Member  determines 
that  the  decision  should  be  affirmed 
without  opinion,  the  Board  shall  issue 
an  order  that  states,  "The  Board  affirms, 
without  opinion,  the  result  of  the 
decision  below.  The  decision  below  is. 
therefore,  the  final  agency 
determination."  An  order  affirming 
without  opinion  shall  not  include 
further  explanation  or  reasoning.  An 
order  affirming  without  opinion 
approves  the  result  reached  in  the 
decision  below;  it  does  not  necessarily 
imply  approval  of  all  of  the  reasoning  of 
that  decision,  but  does  signify  the 
Board's  conclusion  that  the  errors 
alleged  to  have  been  made  below,  if  any, 
were  harmless  or  nonmaterial. 

(iv)  If  the  Board  Member  determines 
that  the  decision  is  not  appropriate  for 
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affirmance  without  opinion,  the  case 
will  be  assigned  to  a  three-Member 
panel  for  review  and  decision.  The 
panel  to  which  the  case  is  assigned  also 
has  the  authority  to  determine  that  a 
case  should  be  affirmed  without 
opinion. 

•  •        •        •        • 

{d)  Powers  of  the  Board— {!]*  *  * 

(2)  Summary  dismissal  of  appeals.  (1) 
Standards.  *  •  * 

(F)  The  appeal  does  not  fall  within  the 
Board's  jurisdiction,  or  lies  with  the 
Immigration  Judge  rather  than  the 
Board; 

(G)  The  appeal  is  imtimely,  or  it  is 
clear  on  the  record  that  the  right  of 
appeal  was  affirmatively  waived;  or 

(H)*  *  * 

(ii)  Action  by  the  Board.  The 
Chairman  may  provide  for  the  exercise 
of  the  appropriate  authority  of  the  Board 
to  dismiss  an  appeal  pursuant  to 
paragraph  (d)(2)  of  this  section  by  a 
three-Member  panel,  or  by  a  single 
Board  Member  or  the  Chief  Attorney 
Examiner.  The  Chairman  may  determine 
who  from  among  the  Board  Members  or 
the  Chief  Attorney  Examiner  is 
authorized  to  exercise  the  authority 
under  this  paragraph  and  the 
designation  may  be  changed  by  the 
Chairman  as  he  deems  appropriate. 
Except  as  provided  in  this  part  for 
review  by  the  Board  en  banc  or  by  the 
Attorney  General,  or  for  consideration  of 
motions  to  reconsider  or  reopen,  an 
order  dismissing  any  appeal  pursuant  to 
paragraph  (d)(2)  shall  constitute  the 
final  decision  of  the  Board.  If  the  single 
Board  Member  or  the  Chief  Attorney 
Examiner  to  whom  the  case  is  assigned 
determines  that  the  case  is  not 
appropriate  for  summary  dismissal,  the 
case  will  be  assigned  for  review  and 
decision  pursuant  to  paragraph  (a)  of 
this- section. 

•  •        •        *       • 

3.  Section  3.2  is  amended  by  adding 
a  new  paragraph  (b)(3)  to  read  as 
follows: 

$  3.2    Reopening  or  reconsideration  ijefore 
the  Board  of  Immigration  Appeals 

•  •        •        •        * 

(b)*  •  • 

(3)  A  motion  to  reconsider  based 
solely  on  the  argxmient  that  the  case 
should  not  have  been  affirmed  without 
opinion  by  a  single  Board  Member,  or 
by  a  three-Member  panel,  is  barred. 

•  •        *        •        • 

Dated:  September  8, 1998. 
Janet  Reno, 
Attorney  General. 
IFR  Doc.  98-24571  Filed  9-11-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMiyiiSSION 

10CFRPart72 
RiN  3150-AG02 

Elimination  of  Reporting  Requirement 
and  30-Day  Hold  in  Loading  Spent  Fuel 
After  Preoperational  Testing  of 
Independent  Spent  Fuel  Storage  or 
Monitored  Retrievable  Storage 
Installations 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  is  amending  its 
regulations  to  eliminate  the  requirement 
that  a  report  of  the  preoperational 
testing  of  an  independent  spent  fuel 
storage  installation  or  monitored 
retrievable  storage  installation  be 
submitted  to  the  NRC  at  least  30  days 
before  the  receipt  of  spent  fuel  or  high- 
level  radioactive  waste.  Experience  has 
shown  that  the  NRC  staff  does  not  need 
the  report  or  the  holding  period  because 
the  NRC  staff  is  on  site  and  evaluates 
preoperational  testing  as  it  occurs.  This 
amendment  will  eliminate  an 
unnecessary  regulatory  impact  on 
licensees. 

DATES:  The  conmient  period  expires 
November  30, 1998.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  ensure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Comments  may  be  sent  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemaking  and 
Adjudications  Staff. 

Deliver  comments  to:  11555  Rockville 
Pike,  Maryland,  between  7:30  am  and 
4:15  pm  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  (http: 
//www.nrcgov).  This  site  provides  the 
availability  to  upload  comments  as  files 
(any  format)  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher.  (301)  415- 
6215;  e-mail  CAG@nrc.gov. 

Certain  documents  related  to  this 
rulemaking,  including  comments 
received  may  be  examined  at  the  NRC 
PubUc  Docimient  Room,  2120  L  Street 
NW  (Lower  Level),  Washington,  DC. 
These  same  documents  also  may  be 
viewed  and  downloaded  electronically 
via  the  interactive  rulemaking  website 
established  by  NRC  for  this  rulemaking. 


FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Gimdersen,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6195,  e-mail  gegl@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Part  72  requires  that  the  Safety 
Analysis  Report  (SAR)  accompanying  an 
application  for  a  site-specific  license 
(§  72.24(g))  and  the  application  for  the 
approval  of  a  spent  fuel  storage  cask 
(§  72.236(1))  contain  information  on  the 
performance  of  preoperational  testing  by 
the  site-specific  licensee  or  the  general 
licensee,  respectively.  The  licensee  is 
required  to  complete  the  preoperational 
testing  program  described  in  the 
applicable  SAR  before  spent  fiiel  is 
loaded  into  an  Independent  spent  fuel 
storage  installation  (ISFSI)  or  before 
spent  fuel  or  high-level  radioactive 
waste  (HLW)  is  loaded  into  a  monitored 
retrievable  storage  Installation  (MRS). 

10  CFR  72.82(e)  requires  hcensees  to 
submit  to  the  NRC  a  report  of  the 
preoperational  test  acceptance  criteria 
and  test  results  at  least  30  days  before 
the  receipt  of  spent  fuel  or  HLW  for 
loading  into  an  ISFSI  or  MRS.  However, 
the  licensee  is  not  required  to  submit 
test  procedures,  but  only  a  report  of  the 
test  results.  A  copy  of  this  report  is 
subsequently  placed  in  the  NRC  Public 
Doounent  Room  (PDR).  The  purpose  of 
the  30-day  period  is  to  establish  a  hold 
point  to  allow  NRC  to  review  a  new 
licensee's  preparations  and,  if 
necessary,  exercise  its  regulatory 
authority  before  spent  fuel  is  received  at 
an  ISFSI  or  spent  fuel  and  HLW  at  an 
MRS.  The  licensee  is  not  required  to 
obtain  NRC  approval  of  the  report  before 
commencing  loading  operations. 

Discussion 

The  requirement  for  a  preoperational 
test  report  and  30-day  hold  period  was 
added  to  the  part  72  regulations 
governing  licensing  requirements  for 
ISFSIs  and  an  MRS  at  the  time  they 
became  effective  on  November  28, 1980 
(45  FR  74693),  and  before  the  NRC  staff 
had  any  practical  experience  in 
hcensing  such  facilities.  However,  in 
the  intervening  period,  the 
Commission's  practice  has  been  for  NRC 
staff  to  maintain  an  extensive  oversight 
presence  during  the  preoperational 
testing  phase  of  ISFSIs,  reviewing  the 
acceptance  criteria,  preoperational  test, 
and  test  results  as  they  occ^.  Thus, 
NRC  staff  has  had  immediate  access  to 
the  licensee's  procedures  and  test 
results  and  has  not  needed  either  a 
preoperational  test  report  or  a  30-day 
hold  period  in  order  to  complete  its 
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Inspection  activities  and  determine 
whether  any  further  regulatory  action  is 
needed  before  the  licensee  begins  to 
load  spent  fuel  or  HLW. 

The  NRC  inspection  program  now  in 
place  (i.e..  Inspection  Manual  Chapter 
2690  and  Inspection  Procedures  60854 
and  60855)  ensures  that  the  NRC  staff 
will  review  the  licensee's  normal, 
abnormal,  and  emergency  operating 
procedures,  (including  loading  and 
unloading  procedures),  as  well  as 
observe  implementation  of  those 
procedures  during  preoperational 
testing.  Consequently,  NRC  staff  is  in  a 
position  to  ensure  that  the  Ucensee  has 
resolved  any  problems  before  loading 
spent  fuel  Into  the  ISFSI.  NRC  staff 
docvunents  the  results  of  the  Inspection 
of  the  preoperational  test  program  in  a 
written  inspection  report,  which  is 
placed  in  the  PDR .  llils  report  contains 
conclusions  on  whether  the  licensee  has 
adequately  completed  the 
preoperational  test  program,  an 
assessment  of  the  licensee's 
performance  in  completing  the 
preoperational  test  program,  and  an 
.  assessment  of  the  licensee's  readiness  to 
begin  loading  spent  fuel  or  HLW. 

Notwithstanding  that  this  regulation 
ensures  that  the  NRC  will  be  notified  by 
the  licensee  before  it  begins  loading 
spent  fuel,  other  regulations  and 
processes  provide  adequate  assurance 
that  the  NRC  will  be  aware  of  a 
licensee's  anticipated  loading  activities. 
For  ISFSIs  at  operating  reactor  sites,  the 
Commission  expects  that  on-site  NRC 
resident  Inspector  staff  would  be  aware 
of  any  potential  fuel  loading  activities. 
Additionally,  general  licensees  are 
required  by  §  72.212{b)(l)(I)  to  notify  the 
NRC  at  least  90  days  before  spent  fuel 
loading  begins.  For  site-specific 
licensees,  the  fact  that  a  license  has 
been  issued  serves  as  adequate  notice  to 
the  NRC  that  spent  fuel  loading 
activities  are  planned.  Further,  site- 
specific  licensees  are  also  required  by 
§  72.70(a)  to  submit  a  final  safety 
analysis  report  to  the  Commission  at 
least  90  days  before  spent  fuel  loading 
begins. 

The  public  will  retain  the  ability  to 
review  a  description  of  the 
preoperational  tests  and  their 
acceptance  criteria  because  such 
information  is  contained  in  the  SAR, 
which  is  available  for  review  in  the  NRC 
PDR.  Relevant  Information  on  the 
preoperational  test  program  and  the 
results  of  the  preoperational  test 
program  both  will  remain  available  for 
public  review  in  the  SAR  and  the 
inspection  report,  respectively. 

TTie  NRC  staffs  experience  nas  also 
been  that  the  30-day  hold  established  by 
§  72.82(e)  creates  a  potentially 


significant  financial  burden  for 
licensees  because,  during  the  30-day 
period,  the  licensee  can  perform  no 
loading  activities  even  though  the 
licensee  is  ready  to  load  spent  fuel  or 
HLW.  This  has  resulted  in  several 
requests  for  exemptions  by  licensees 
and  the  need  for  the  NRC  staff  to  expend 
time  processing  these  requests.  The 
elimination  of  this  regulation  would 
preclude  the  need  for  exemption 
requests  and  would  enable  the  licensee 
to  use  the  crew  assembled  for  fuel 
transfer  while  the  lessons  of 
preoperational  testing  are  fresh  in  their 
minds  and  will  contribute  to  the 
efficiency  of  operations  by  avoiding 
unnecessary  idle  time.  The  NRC  staff 
observers  of  spent  fuel  loading  will 
similarly  benefit. 

Therefore,  the  Commission  proposes 
to  remove  10  CFR  72.82(e)  from  NRC's 
regulations  because  it  believes  neither 
the  report  nor  the  30-day  hold  period 
are  needed  for  regulatory  purposes  and 
taking  this  action  will  relieve  licensees 
bom  an  imnecessary  regulatory  burden. 
While  elimination  of  this  reporting 
requirement  will  also  remove  a  piece'of 
information  which  was  available  to  the 
public,  the  alternative  sources  of 
information  available  to  the  public  on 
preoperational  test  activities  adequately 
recount  the  licensee's  performance  of 
preoperational  testing. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  as  a  categorical  exclusion  in 
10  CFR  51.22(c)(3)(lil).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  decreases  the 
burden  on  licensees  by  eUmlnatlng  the 
requirement  that  a  report  of  the 
preoperational  testing  of  an 
Independent  spent  fuel  storage 
installation  or  monitored  retrievable 
storage  installation  be  submitted  to  the 
NRC  at  least  30  days  before  receipt  of 
spent  fuel  or  high-level  radioactive 
waste,  10  CFR  72.82(e).  The  public 
burden  reduction  for  this  information 
collection  is  estimated  to  average  40 
hours  per  response.  Because  the  burden 
for  this  information  collection  is 
insignificant,  Office  of  Management  and 
Budget  clearance  is  not  required. 
Existing  requirements  were  approved  by 
the  Office  of  Management  and  Budget, 
approval  number  3150-0132. 


Public  Protection  Notification 

If  an  information  collection  does  not 
display  a  currently  valid  OMB  control 
number,  the  NRC  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  the  mformatlon  collection. 

Regulatory  Analysis 

The  proposed  amendment  would 
eliminate  the  requirement  that  10  CFR 
part  72  licensees  submit  a  report  of  the 
preoperational  test  acceptance  criteria 
and  test  results  at  least  30  days  before 
the  receipt  of  spent  fufel  or  HLW  on  the 
grounds  that  NRC's  inspection  program 
ensiires  that  the  NRC  staff  will  be 
present  for  observance  of  preoperational 
testing  and  will  be  in  a  position  to 
ensure  that  a  licensee  is  prepared  to 
safely  load  spent  fuel  or  HLW.  Thus,  the 
report  and  the  30-day  hold  period  are 
not  needed  for  NRC's  regulatory 
activities. 

The  benefit  of  the  proposed  rule  is 
that  elimination  of  a  report  and  30-day 
hold  period  not  needed  by  the  NRC 
would  reduce  an  unnecessary  regulatory 
impact  on  licensees  resulting  fiom  the 
30-day  waiting  period  following 
submittal  of  a  report  of  the 
preoperational  test  criteria  and  test 
results  to  the  NRC.  During  this  period, 
the  licensees  can  perform  no  loading 
activities  even  though  the  licensee  is 
ready  to  load  spent  fuel  or  HLW.  This 
could  Impose  a  potentially  significant 
financial  burden  on  licensees.  The  rule 
would  also  relieve  both  licensees  and 
the  NRC  staff  from  the  need  to  process 
exemption  requests.  The  Commission 
has  received  and  approved  several 
requests  for  exemption  from  §  72.82(e} 
and  envisions  that  most  future  part  72 
licensees  would  also  apply  for 
exemption  from  this  regulation.  An 
Impact  of  the  proposed  rule  would  be 
that  a  report  of  the  preoperational  test 
criteria  and  test  results  will  no  longer  be 
available.  However,  NRC  inspection 
reports  will  contain  NRC  findings  on  the 
preoperational  testing  and  assessments 
on  the  licensee's  readiness  to  commence 
loading  spent  fuel.  These  Inspection 
reports  win  be  available  in  the  NRC 
Public  Document  Room  system.  The 
NRC  also  considered  the  alternative  of 
shortening  rather  than  eliminating  the 
hold  period  but  rejected  this  alternative 
because  it  would  still  retain  a 
requirement  not  needed  for  regulatory 
piuposes  and  thus,  would  still  impose 
an  unnecessary  regulatory  burden  on 
licensees. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  as  amended  5 
U.S.C.  605(b),  the  Commission  certifies 
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that  this  proposed  rule  will  not,  if 
adopted,  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  This  proposed  rule  would  affect 
only  the  operators  of  ISFSIs.  These 
companies  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Size  Standards  set 
out  in  regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  Part 
121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  72.62,  does  not 
apply  to  this  rule,  because  this 
amendment  does  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  72.62(a). 
Therefore,  a  backfit  analysis  is  not 
required  for  this  proposed  rule. 

Criminal  Penalties 

For  the  piu^ose  of  Section  223  of  the 
Atomic  Energy  Act  (AEA),  the 
Commission  is  issuing  the  proposed 
rule  to  amend  10  CFR  72.82,  under  one 
or  more  of  sections  161b,  161i,  or  161o 
of  the  AEA.  Willful  violations  of  this 
rule  would  be  subject  to  criminal 
enforcement. 

Compatibility  of  Agreement  State 
Regulations 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs,"  approved 
by  the  Commission  on  June  30, 1997, 
and  published  in  the  Federal  Register 
(62  FR  46517,  September  3, 1997),  this 
rule  is  classified  as  compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  AEA,  or  the 
provisions  of  Title  10  of  the  Code  of 
Federal  Regulations.  Although  an 
Agreement  State  may  not  adopt  program 
elements  reserved  to  NRC,  it  may  wish 
to  inform  its  licensees  of  certain 
requirements,  via  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procedure  laws,  but  does 
not  confer  regulatory  authority  on  the 
State. 

List  of  Subjects  in  10  CFR  Part  72 

Criminal  penalties.  Manpower 
training  programs.  Nuclear  materials, 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements,  Seciuity  measures.  Spent 
fuel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 


the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the-foUowing 
amendment  to  10  CFR  part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53.  57,  62,  63,  65,  69, 
81. 161. 182,  183, 184, 186, 187, 189,  68  Stat. 
929,  930,  932,  933,  934,  935,  948,  953.  954, 
955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073.  2077,  2092, 
2093.  2095.  2099,  2111.  2201,  2232,  2233, 
2234.  2236,  2237,  2238.  2282);  sees.  274,  Pub. 
L.  86-373.  73  Stat  688,  as  amended  (42 
U.S.C  2021);  sec.  201.  as  amended,  202, 206, 
88  Stat.  1242,  as  amended  1244, 1246  (42 
U.S.C  5841,  5842,  5846);  Pub.  L.  95-601.  sec. 
10,  92,  Stat.  2951  as  amended  by  Pub.  L.  102- 
486.  sec.  7902, 106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C  4332);  sees.  131, 132,  133, 135, 
137, 141,  Pub.  L  97-425,  96  Stat.  2229,  2230, 
2232.  2241,  sec.  148,  Pub.  L.  100-203, 101 
Stat.  1330-235  (42  U.S.C  10151, 10152, 
10153, 10155, 10157. 10161. 10168). 

Section  72.44(g)  also  issued  under  sec.  142 
(b)  and  148  (c).  (d).  Pub.  L.  100-203, 101  Stat. 
1330-232, 1330-236  (42  U.S.C.  10162  (b), 
10168  (c).  (d)).  Section  72.46  also  issued 
under  sec.  189,  68  Stat.  955  (42  U.S.C  2239); 
sec.  134.  Pub.  L.  97-425,  96  Stat.  2230  (42 
U.S.C  10154).  Section  72.96(d)  also  issued 
under  sec.  145(g),  Pub.  L.  100-203, 101  Stat. 
1330-235  (42  U.SjC  10165(g)).  Subpart  J  also 
issued  undersecs.  2(2).  2(15),  2(19),  117(a), 
141(h).  Pub.  L.  97-425,  96  Stat.  2202.  2203. 
2204.  2222.  2224  (42  U.S.C.  10101. 10137(a). 
10161(h)).  Subparts  K  and  L  are  also  issued 
under  sec.  133.  98  Stat.  2230  (42  U.S.C. 
10153)  and  sec.  218(a).  Stat.  2252  (42  U.S.C. 
10198). 

§72.82    [Amended] 

2.  Section  72.82  is  amended  by 
removing  paragraph  (e). 

Dated  at  Rockville,  MD,  this  25th  day  of 
August,  1998. 

For  the  Nuclear  Regulatory  Commission. 
L.  Joseph  Callan, 
Executive  Director  for  Operations. 
IFR  Doc.  98-24567  Filed  9-11-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-137-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Domierw 
Werke  G.m.b.H.  Model  Do  27  Q-6 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Domier- 
Werke  Cm.b.H.  (Domier)  Model  Do  27 
Q-6  airplanes.  The  proposed  AD  would 
require  repetitively  inspecting  the  rivets 
that  attach  the  forward  stabilizer  attach 
fitting  tc  the  airplane  fuselage  for 
looseness,  and  replacing  any  loose 
rivets.  The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  the 
stabilizer  from  detaching  at  the  forward 
stabilizer  attach  flanges  because  of  loose 
rivets,  which  could  result  in  reduced  or 
loss  of  control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  October  15, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE- 
137-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Daimler-Benz  Aerospace,  Domier, 
Product  Support,  P.O.  Box  1103,  D- 
82230  Wessling,  Federal  Republic  of 
Germany;  telephone:  (08153)  300; 
facsimile:  (08153)  302985.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  Schletzbaiun,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  Qty,  Missouri 
64106;  telephone:  {816)  426-6934; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
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proposed  nUe  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commiuiications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  dianged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-137-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-137-AD,  Room  1558. 
601  E.  12th  Street,  Kansas  Qty,  Missouri 
64106. 

Discussion 

The  Luftfahrt-Bundesamt  (LB A), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Domier  Do  27  Q-6  airplanes.  The  LB  A 
reports  that  loose  rivets  were  found 
during  a  routine  maintenance 
inspection  on  one  of  the  above- 
referenced  airplanes.  The  rivets  attach 
the  forward  stabilizer  attach  fitting  to 
the  airplane  fuselage. 

This  condition,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  the  stabilizer  detaching  at  the 
forward  stabilizer  attach  flanges  with 
consequent  reduced  or  loss  of  control  of 
the  airplane. 

Relevant  Service  Information 

Domier  has  issued  Service  Bulletin 
No.  1140-0000,  Date  of  Issue: 
September  29, 1995,  which  specifies 
procedures  for  inspecting  the  rivets  that 
attach  the  forward  stabilizer  attach 


fitting  to  the  airplane  fuselage  for 
looseness,  and  replacing  any  loose 
rivets. 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  96-271  Daimler-Benz 
Aerospace/Domier,  Effective  Date: 
October  10, 1996,  in  order  to  assiue  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

The  FAA's  Determination 

This  airplane  model  is  manufactiued 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  vmsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Domier  Do  27  Q-6 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  repetitively 
inspecting  the  rivets  that  attach  the 
forward  stabilizer  attach  fitting  to  the 
airplane  fuselage  for  looseness,  and 
replacing  any  loose  rivets. 
Accomplishment  of  the  proposed 
actions  would  be  in  accordance  with 
Domier  Service  Bulletin  No.  1140-0000, 
Date  of  Issue:  September  29, 1995. 

Compliance  Time  of  the  Proposed  AD 

The  initial  compliance  time  of  the 
proposed  AD  is  presented  in  calendar 
time  in  order  to  assure  that  any  rivets 
that  are  already  loose  are  detected  and 
corrected  in  a  timely  manner.  The  FAA 
has  determined  that  3  calendar  months 
is  a  reasonable  time  for  all  owners/ 
operators  of  the  affected  airplanes  to 
comply  with  the  initial  inspection  and 
possible  replacement  specified  in  the 
proposed  AD. 

The  repetitive  inspection  interval  is  at 
100  hours  time-in-service  (TIS).  After 
examining  the  information  related  to 
this  subject,  the  FAA  has  determined 
that  the  rivets  should  not  become  loose 
within  100  hours  TIS  if  they  were  not 
found  loose  or  replaced  during  the  last 
inspection.  This  would  not  put  an 


tmdue  biutlen  on  low  usage  airplanes  of 
having  to  repetitively  inspect  every  3 
calendar  months  if  the  airplanes  had 
been  rarely  or  never  utili^d. 

Cost  Impact 

The  FAA  estimates  that  13  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  initial  inspection,  that  it 
would  take  approximately  1  workhour 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  initial 
inspection  on  U.S.  operators  is 
estimated  to  be  $780,  or  $60  per 
airplane.  These  figtires  only  take  into 
account  the  costs  of  the  initial 
inspection  and  do  not  take  into  account 
the  costs  of  any  repetitive  inspections. 
The  FAA  has  no  way  of  determining  the 
number  of  repetitive  inspections  each 
owner/operator  would  incur  over  the 
life  of  the  affected  airplanes. 

If  loose  rivets  are  foimd  and 
replacement  is  necessary,  the  FAA 
estimates  that  it  would  take 
approximately  8  workhours  per  airplane 
to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Replacement  rivets  will  be  supplied  by 
Domier  at  no  cost  to  the  owners/ 
operators  of  the  affected  airplanes. 
Based  on  these  figiues,  the  cost  impact 
of  the  replacement  on  U.S.  operators  is 
estimated  to  be  $480  per  airplane  where 
loose  rivets  are  found. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  RegiUatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.&C.  106(g},  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Domier-Werke  G.M.B.H.:  Docket  No.  97-CE- 
137-AD. 

Applicability:  Model  Do  27  Q-6  airplanes, 
all  serial  numbers,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  f)erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  ptaragraph  (d)  of  this  AD.    "• 
The  request  should  include  an  assessment  of 
the  eHect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  the  stabilizer  from  detaching  at 
the  forward  stabilizer  attach  flanges  because 
of  loose  rivets,  which  could  result  in  reduced 
or  loss  of  control  of  the  airplane,  accomplish 
the  following: 

(a)  Within  the  next  3  calendar  months  after 
the  effective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  100  hours  time-in- 
service  (TIS),  inspect  the  rivets  that  attach 
the  forward  stabilizer  attach  fitting  to  the 
airplane  fuselage  for  looseness.  Accomplish 
these  inspections  in  accordance  with  the 
PROCEDURE  section  of  Domier  Service 
Bulletin  (SB)  Na  1140-0000,  Date  of  Issue: 
September  29, 1995. 

(b)  If  loose  rivets  are  found  during  any 
inspection  required  in  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  replace  any  loose 
rivets  in  accordance  with  the  PROCEDURE 
section  of  Domier  SB  No.  1140-^)000,  Date  of 
Issue:  September  29, 1995. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Small  Airplane 
Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Domier  Service  Bulletin  No.  1140- 
0000,  Date  of  Issue:  September  29, 1995, 
should  be  directed  to  Daimler-Benz 
Aerosftace,  Domier,  Product  Support,  P.O. 
Box  1103,  D-82230  Wessling,  Federal 
Republic  of  Germany;  telephone:  (08153) 
300;  facsimile:  (08153)  302985.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel.  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  96-271  Daimler-Benz 
Aerospace/Domier,  Effective  Date:  October 
10, 1996. 

Issued  in  Kansas  City,  Missouri,  on 
September  4, 1998. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  98-24523  Filed  9-11-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-122-AD] 

RtN2120-nAA64 

Airworthiness  Directives;  British 
Aerospace  (Operations)  Limited  Model 
B.I  21  Series  1, 2,  and  3  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  British 
Aerospace  (Operations)  Limited  (British 
Aerospace)  Model  B.121  Series  1,  2,  and 
3  airplanes.  The  proposed  AD  would 
require  repetitively  inspecting  (using 
visual  methods)  the  internal  and 
external  surfaces  of  the  brake  torque 


tube  assemblies  in  the  cockpit  area  for 
cracks.  The  proposed  AD  would  also 
require  obtaining  and  incorporating 
repair  procedures  for  any  brake  torque 
tube  assembly  foimd  cracked.  The 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  the  United  Kingdom.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  detect  and  correct  cracks 
in  the  brake  torque  tube  assemblies, 
which  could  result  in  reduced  brake 
efficiency  with  possible  reduced  and/or 
loss  of  airplane  control. 
DATES:  Comments  must  be  received  on 
or  before  October  15, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  97-CE- 
122-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
British  Aerospace  (Operations)  Limited, 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport, 
Ayrshire,  KA9  2RW,  Scotland; 
telephone:  (01292)  479888;  facsimile: 
(01292)  479703.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  Chudy,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,^  1201  Walnut,  suite 
900,  Kansas  Qty,  Missouri  64106; 
telephone:  (816)  426-6932;  facsimile: 
(816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripUcate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
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in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  ' 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-122-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  97-CE-122-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  Qty,  Missouri 
64106. 

Discussion 

The  Civil  Airworthiness  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  British 
Aerospace  Model  B.121  Series  1,  2,  and 
3  airplanes.  The  CAA  reports  that  cracks 
have  been  foimd  in  the  brake  torque 
tube  assemblies  on  airplanes  that  have 
similar  design  assemblies  to  that  of 
these  Model  B.121  Series  1,  2,  and  3 
airplanes. 

This  condition,  if  not  detected  and 
corrected,  could  residt  in  reduced  brake 
efficiency  with  possible  reduced  and/or 
loss  of  airplane  control. 

Relevant  Service  Information 

British  Aerospace  (Operations) 
Limited  has  issued  PUP  Service  Bulletin 
No.  B121/103,  ORIGINAL  ISSUE: 
October  26, 1995,  which  specifies 
procedures  for  visually  inspecting  the 
internal  and  external  surfaces  of  the 
brake  torque  tube  assemblies  in  the 
cockpit  area  for  cracks.  This  service 
bulletin  also  specifies  obtaining  repair 
procediu'es  from  the  manufacturer  if  any 
brake  torque  tube  assembly  is  foimd 
cracked. 

The  CAA  classified  this  service 
buUetin  as  mandatory  and  issued  British 
AD  003-10-95,  not  dated,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

The  FAA'8  Detenninatioii 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 


applicable  bilatend  airworthiness 
agreement.  Ptirsuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  CAA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  British  Aerospace 
Model  B.121  Series  1,  2,  and  3  airplanes 
of  the  same  type  design  registered  in  the 
United  States,  the  FAA  is  proposing  AD 
action.  The  proposed  AD  would  require 
repetitively  inspecting  (using  visual 
methods)  the  internal  and  external 
surfaces  of  the  brake  torque  tube 
assemblies  in  the  cockpit  area  for 
cracks.  The  proposed  AD  would  also 
require  obtaining  and  incorporating 
repair  procedures  for  any  brake  torque 
tube  assembly  found  cracked. 
Accomplishment  of  the  proposed 
inspection  would  be  in  accordance  with 
Jetstream  PUP  Service  Bulletin  No. 
B121/103,  ORIGINAL  ISSUE:  October 
26, 1995.  Accomplishment  of  the 
proposed  repair,  if  necessary,  would  be 
required  in  accordance  with  procedures 
obtained  from  the  manufacturer  through 
the  FAA,  Small  Airplane  Directorate. 

Cost  Impact 

The  FAA  estimates  that  2  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  inspection,  that  it  would 
take  approximately  5  workhours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  inspection  on 
U.S.  operators  is  estimated  to  be  $600, 
or  $300  per  airplane.  These  figures  only 
take  into  account  the  costs  of  the  initial 
inspection  and  do  not  take  into  account 
the  costs  for  any  repetitive  inspections 
or  the  costs  associated  with  repairing  or 
replacing  any  cracked  torque  tube 
assemblies  foimd  during  the  proposed 
inspection.  The  FAA  has  no  way  of 
determining  how  many  torque  tube 
assemblies  would  be  found  cracked  or 
how  many  repetitive  inspections  each 
owner/operator  would  incur  over  the 
Ufe  of  the  affected  airplanes. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  pait 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 

S  39.13    [Amendwf) 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Britidi  Aenwpacs  (Operations)  Limited: 

Docket  No.  97-CE-122-AD. 

Applicability:  Model  B.121  Series  1,  2,  and 
3  airplanes,  all  serial  numbers,  certificated  in 
any  category. 

NotB  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  ot 
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repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  detect  and  correct  cracks  in  the  brake 
torque  tube  assemblies,  which  could  result  in 
reduced  brake  efficiency  with  possible 
reduced  and/or  loss  of  airplane  control, 
accomplish  the  following: 

(a)  Upon  accumulating  3,300  hours  time- 
in-service  (TIS)  on  each  brake  torque  tube 
assembly  or  within  the  next  100  hours  TIS 
after  the  eSisctive  date  of  this  AD,  whichever 
occurs  later,  and  thereafter  at  intervals  not  to 
exceed  600  hours  TIS,  visually  inspect  each 
brake  torque  tube  assembly  for  cracks. 
Accomplish  this  inspection  in  accordance 
with  the  ACCOMPLISHMENT 
INSTRUCnONS  section  of  Jetstream  PUP 
Service  Bulletin  No.  B121/103,  ORIGINAL 
ISSUE:  October  26, 1995. 

(b)  If  a  crack(s)  is  found  during  any 
inspection  required  by  paragraphs  (a)  or 
(b)(2)  of  this  AD,  prior  to  further  flight, 
accomplish  the  following: 

(1)  Obtain  repair  instructions  from  the 
manufacturer  through  the  FAA,  Small 
Airplane  Directorate,  at  the  address  specified 
in  paragraph  (d)  of  this  AD;  and 

(2)  Incorporate  these  repwir  instructions, 
and  continue  to  reinspect  at  intervals  not  to 
exceed  600  hours  TIS. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &t>m  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  Jetstream  Aircraft  Ltd.  PUP  Service 
Bulletin  No.  B121/103,  ORIGINAL  ISSUE: 
October  26, 1995,  should  be  directed  to 
British  Aerospace  (Operations)  Limited, 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport,  Ayrshire, 
KA9  2RW,  Scotland;  telephone:  (01292) 
479888;  facsimile:  (01292)  479703.  This 
service  information  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  AD  003-10-95,  not  dated. 


Issued  in  Kansas  City,  Missouri,  on 
September  4, 1998. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  98-24522  Filed  9-11-98;  8:45  am] 
BILUNO  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98^NM-17] 

Proposed  revision  of  Class  E  airspace; 
Grant  Junction,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  proposal  would  amend 
the  class  E  airspace  at  Grant  Jimction, 
CO  to  provide  additional  controlled 
airspace  to  accommodate  the 
development  of  a  new  Standard 
Instrument  Approach  Procedure  (SIAP) 
utilizing  the  Global  Positioning  System 
(GPS)  at  the  Walker  Field  Airport.  This 
new  SIAP  requires  modification  of 
airspace  extending  upward  from  700 
feet  above  the  surface  in  order  to 
contain  Instrument  Flight  Rules  (IFR) 
procedures. 

DATES:  Comments  must  be  received  on 
or  before  October  29, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  ANM-520,  Federal 
Aviation  Administration,  Docket  No. 
98-ANM-17, 1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Coimsel  for  the  Northwest  Moimtain 
Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
in  the  office  of  the  Manager,  Air  Traffic 
Division,  Airspace  Branch,  at  the 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ripley,  ANM-520.6,  Federal 
Aviation  Administration,  Docket  No. 
98-ANM-17, 1601  Und  Avenue  SW, 
Renton,  Washington  98055-4056; 
telephone  number:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  aigtiments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  conunents  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
ANM-17."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

AvailabUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Airspace  Branch,  ANM-520, 1601  Lind 
Avenue  SW,  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  nuiiling  list  for  futiire 
NPRM's  should  also  request  a  cc^y  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  to 
revise  Class  E  airspace  at  Grant 
Junction,  CO.  This  amendment  would 
provide  additional  airspace  necessary  to 
fully  encompass  the  GPS  Runway  11 
and  the  GPS  Runway  29  SIAPs  to  the 
Walker  Field  Airport,  Grand  Jimction, 
CO.  This  amendment  proposes  to  add 
small  Class  E  area  extensions  to  the 
present  airspace  in  order  to 
accommodate  a  slightly  larger  flying 
area  for  the  SIAPs.  The  FAA  establishes 
Class  E  airspace  extending  upward  from 
700  feet  AGL  where  necessary  to 
contain  aircraft  transitioning  between 
the  terminal  and  en  route  environments. 
The  intended  effect  of  this  proposal  is 
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designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder  IFR 
at  the  Walker  Field  Airport  and  between 
the  terminal  and  en  route  transition 
stages. 

Ine  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth,  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9E  dated 
September  10, 1997,  and  effective 
September  16, 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
pubUshed  subsequenUy  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  nile, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103,  40113. 
40120;  E.G.  10854,  24  FR  9565.  3  CFR,  19S»- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 


dated  September  10. 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANMCOES    Grand  Junction,  CO  (Revised] 

Grand  Junction,  Walker  Field,  CO 
(Lat.  39'*07'21"  N,  long.  108''31'36"  W) 

Grand  Junction  VORTAC 

(Lat.  39"'03'34"N,  long.  108"'47'33'' W) 

That  airspace  extending  upward  from 
700  feet  above  the  surface  within  7 
miles  northwest  and  4.3  miles  southeast 
of  the  Grand  Junction  VORTAC  247' 
and  067°  radlals  extending  from  11.4 
miles  southwest  to  12.3  miles  northeast 
of  the  VORTAC,  and  within  1.8  miles 
south  and  9.2  miles  north  of  the  Grand 
Jimction  VORTAC  llO"  radial  extending 
bom  the  VORTAC  to  19.2  miles 
southeast;  that  airspace  extending 
upward  from  1,200  feet  above  the 
surface  within  a  30.5  mile  radius  of  the 
Grand  Junction  VORTAC,  within  4.3 
miles  each  side  of  the  Grand  Jimction 
VORTAC  166°  radial  extending  from  the 
30.5-mile  radius  to  33.1  miles  south  of 
the  VORTAC,  and  within  4.3  miles 
northeast  and  4.9  miles  southwest  of  the 
Grand  Junction  ILS  localizer  northwest 
course  extending  from  the  30.5-mile 
radius  to  the  Intersection  of  the  localizer 
northwest  course  extending  frt>m  the 
30.5-mile  radius  to  the  intersection  of 
the  localizer  northwest  course  and  the 
Grand  Junction  VORTAC  318°  radial. 
•        •        *        •        • 

Issued  in  Seattle,  Washington,  on  August 
31. 1998. 

Glenn  A.  Adams  m. 
Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
[FR  Doc.  98-24613  Filed  »-ll-96;  8:45  am] 
BNJJNQ  COOE  4910-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  169-0097;  FRL-6160-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  San 
Joaquin  Valley  Unified  Air  Pollution- 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 


Implementation  Plan  (SIP)  for  ozone. 
These  revisions  concern  the  control  of 
oxides  of  nitrogen  (NOx)  from  internal  " 
combustion  engines;  stationary  gas 
turbines;  and  from  boilers,  steam 
generators,  and  process  heaters.  The 
Intended  effect  of  proposing  limited 
approval  and  limited  disapproval  of 
these  rules  is  to  regulate  emissions  of 
NOx  In  accordance  with  the 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  these  proposed 
rules  will  Incorporate  these  rules  into 
the  Federally  approved  SIP.  EPA  has 
evaluated  these  rules  and  is  proposing 
a  simultaneous  limited  approval  and 
limited  disapproval  under  provisions  of 
the  CAA  regarding  EPA  actions  on  SIP 
submittals  and  general  rulemaking 
authority.  These  revisions,  while 
strengthening  iie  SIP,  do  not  fully  meet 
the  CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattalnment  areas. 
DATES:  Comments  on  this  proposed 
action  must  be  received  In  writing  on  or 
before  October  14, 1998. 
ADDRESSES:  Comments  may  be  mailed 
to:  Andrew  Steckel,  Rulemtiklng  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W.. 

Washington.  D.C.  20460. 
Cahfomla  Air  Resources  Board, 

Stationary  Source  Ehvlsion,  Rule 

Evaluation  Section.  2020  "L"  Street. 

Sacramento.  CA  95812. 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District,  Tuolumne 

Street.  Suite  #200,  Fresno,  CA  93721. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Canaday,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901.  Telephone: 
(415) 744-1202. 
SUPPLEMENTARY  (NFORMATION: 

L  Applicability 

The  rules  being  proposed  for  limited 
approval  and  limited  disapproval  into 
the  SIP  are  San  Joaquin  Valley  Unified 
Air  Pollution  Control  District 
(SJVUAPCD)  Rule  4305— Boilers,  Steam 
Generators,  and  Process  Heaters;  Rule 
4351 — Boilers.  Steam  Generators,  and 
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Process  Heaters — Reasonably  Available 
Control  Technology;  Rule  4701  Internal 
Combustion  Engines;  and  Rule  4703 
Stationary  Gas  Turbines.  Rules  4305  and 
4351  were  submitted  by  the  State  of 
California  to  EPA  on  March  3. 1997,  and 
March  26. 1996,  respectively.  Rules 
4701  and  4703  were  both  submitted  on 
March  10, 1998. 

n.  Background 

On  November  15, 1990.  the  Clean  Air 
Act  Amendments  of  1990  (CAA)  were 
enacted.  Pub.  L.  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions 
through  reasonably  available  control 
technology  (RACT)  are  set  out  in  section 
182(f)  of  the  CAA.  On  November  25, 
1992,  EPA  published  a  proposed  rule 
entitled,  "State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule,"  (the  NOx 
Supplement)  which  describes  and 
provides  preliminary  guidance  on  the 
requirements  of  section  182(f).  The 
November  25, 1992,  action  should  be 
referred  to  for  further  information  on  the 
NOx  requirements  and  is  incorporated 
into  this  docimient  by  reference. 

Section  182(f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  ("major"  as  defined  in  section 
302  and  sections  182(c),  (d),  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compoimds  (VOCs), 
in  moderate  or  above  ozone 
nonattainment  areas.  The  SJVUAPCD  is 
classified  as  serious;  ■  therefore  this  area 
was  subject  to  the  RACT  requirements 
of  section  182(b)(2)  and  the  November 
15, 1992  deadline  cited  below. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  (and  NO,)  emissions  (not 
covered  by  a  pre-enactment  control 
technologies  guidelines  (CTG) 
document  or  a  post-enactment  CTG 
document)  by  Noveml)er  15, 1992. 
There  were  no  NO,  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  document  for  any  NO,  sources 
since  enactment  of  the  CAA.  The  RACT 
rules  covering  NO,  sources  and 
submitted  as  SIP  revisions  are  expected 
to  require  final  installation  of  the  actual 
NO,  controls  as  expeditiously  as 
practicable,  but  no  later  than  May  31, 
1995. 


This  document  addresses  EPA's 
proposed  action  for  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  Rule  4305— Boilers,  Steam 
Generators,  and  Process  Heaters;  Rule 
4351 — ^Boilers,  Steam  Generators,  and 
Process  Heaters — Reasonably  Available 
Control  Technology;  Rule  4701  Internal 
Combustion  Engines;  and  Rule  4703 
Stationary  Gas  Turbines.  Rule  4305  was 
adopted  by  the  SJVUAPCD  on  December 
19, 1996,  and  was  submitted  by  the 
State  of  California  to  EPA  on  March  3, 
1997.  Rule  4351  was  adopted  on 
October  19, 1995,  and  was  submitted  to 
EPA  on  March  26, 1996.  Rules  4701  and 
4703  were  adopted  on  December  19, 
1996,  and  October  16, 1997, 
respectively,  and  were  both  submitted 
on  March  10, 1998.  Rule  4305  was 
found  to  be  complete  on  August  12, 
1997;  Rule  4351  on  May  15. 1996;  and 
Rules  4701  and  4703  were  found  to  be 
complete  on  May  21, 1998;  all  pursuant 
to  EPA's  completeness  criteria  that  are 
set  forth  in  40  CFR  Part  51  Appendix 
V.2. 

NO,  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  SJVUAPCD  Rules  4305,  4351, 
4701  and  4703  specify  exhaust  emission 
standards  for  NO,  and  carbon  monoxide 
(CO).  The  rules  were  adopted  as  part  of 
SJVUAPCD's  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone,  and  in  response  to 
the  CAA  requirements  cited  above.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  these  rules. 

m.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  foimd 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption  and  Submittal  of 
Implementation  Plans).  EPA's 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  the  NOx  Supplement  (57  FR 
55620)  and  various  other  EPA  policy 
guidance  docimients.^  Among  these 
provisions  is  the  requirement  that  a 
NOx  rule  must,  at  a  minimum,  provide 


'  SJVUAPCD  retained  its  designation  of 
nonattainment  and  was  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  55  FR  56694 
(November  6, 1991). 


^  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 

'Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  p>olicy  that 
concern  RACT,  52  FR  45044  (November  24, 1987): 
"Issues  Relating  to  VCKI  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was    . 
published  in  the  Federal  Register  on  May  25, 19B8). 


for  the  implementation  of  RACT  for 
stationary  sources  of  NOx  emissions. 

For  the  purposes  of  assisting  State  and 
local  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 
Supplement  to  the  General  F^amble.  In 
the  NOx  Supplement,  EPA  provides 
preliminary  guidance  on  how  RACT 
will  be  determined  for  stationary 
sources  of  NOx  emissions.  While  most 
of  the  guidance  issued  by  EPA  on  what 
constitutes  RACT  for  stationary  sources 
has  been  directed  towards  application 
for  VOC  sources,  much  of  the  guidance 
is  also  applicable  to  RACT  for  stationary 
sources  of  NOx  (see  section  4.5  of  the 
NOx  Supplement).  In  addition,  purstiant 
to  section  183(c),  EPA  is  issuing 
alternative  control  technique  dociunents 
(ACTs),  that  identify  alternative  controls 
for  all  categories  of  stationary  sources  of 
NOx.  The  ACT  documents  will  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx.  However,  the  ACTs  will 
not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NOx-  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
doctiments.  have  been  set  forth  to 
ensure  that  submitted  NOx  RACT  rules 
meet  Federal  RACT  requirements  and 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

The  California  Air  Resources  Board 
(GARB)  has  developed  a  guidance 
document  entitled  Determination  of 
Reasonably  Available  Control 
Technology  and  Best  Available  Retrofit 
Control  Technology  for  Industrial, 
Institutional,  and  Commercial  Boilers. 
Steam  Generators,  and  Process  Heaters 
(July  18. 1991).  EPA  has  used  this  GARB 
guidance  document  in  evaluating  Rules 
4305  and  4351  for  consistency  with  the 
CAA's  RACT  requirements.  The  GARB 
also  developed  a  Proposed 
Determination  of  Reasonably  Available 
Control  Technology  and  Best  Available 
Retrofit  Control  Technology  for 
Stationary  Internal  Combustion  Engines 
(December  3, 1997).  EPA  has  used  this 
GARB  guidance  document  in  evaluating 
Rule  4701  for  consistency  with  the 
CAA's  RACT  requirements.  Finally,  the 
GARB  developed  a  Determination  of 
Reasonably  Available  Control 
Technology  and  Best  Available  Retrofit 
Control  Technology  for  the  Control  of 
Oxides  of  Nitrogen  fi"om  Stationary  Gas 
Tvu-bines  (May  18, 1992).  EPA  has  used 
this  GARB  guidance  document  in 
evaluating  Rule  4703  for  consistency 
with  the  CAA's  RACT  requirements. 

There  are  currently  no  versions  of  any 
of  the  four  rules  which  are  the  subject 
of  this  proposed  action  in  the  SIP.  The 
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submitted  rules  include  the  following 
provisions: 

•  General  provisions  including 
appUcability,  exemptions,  and 
definitions. 

•  Exhaust  emissions  standards  for 
oxides  of  nitrogen  (NOx)  and  carbon 
monoxide  (CO). 

•  Administrative  and  monitoring 
requirements  including  compliance 
schedule,  reporting  requirements, 
monitoring  and  recordkeeping,  and  test 
methods. 

In  evaluating  the  rules,  EPA  must 
determine  whether  approving  the  rules 
as  SIP  revisions  would  interfere  with 
any  applicable  requirement  of  the  CAA. 
The  SJVUAPCD  is  classified  as  a  serious 
nonattainment  area  for  PM-10.  On  the 
date  of  enactment  of  the  1990  Clean  Air 
Act  Amendments,  PM-10  areas 
(including  the  SJVUAPCD)  meeting  the 
qualifications  of  section  107(d)(4)(B)  of 
the  Act  were  designated  nonattainment 
by  operation  of  law.  In  accordance  with 
^^section  188(a)  of  the  Act,  at  the  time  of 
designation  all  PM-10  nonattainment 
areas  were  initially  classified  as 
moderate.  Effective  February  8, 1993, 
EPA  reclassified  the  SJVUAPCD  as 
serious  under  section  188(b)(1)  of  the 
Act  (see  58  FR  3334). 

Section  189(a)(1)(C)  of  the  Act 
requires  that  Reasonably  Available 
Control  Measures  (RACM)  for  the 
control  of  PM-10  be  implemented  in 
moderate  nonattainment  areas 
(including  the  SJVUAPCD)  by  December 
10, 1993.  Section  189(b)(1)(B)  of  the  Act 
requires  that  Best  Available  Control 
Measures  (BACM)  for  the  control  of 
PM-10  be  implemented  in  serious 
nonattainment  areas  (including  the 
SJVUAPCD)  by  February  8, 1997. 

These  control  requirements  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  (including  NOx)  under 
section  189(e)  of  the  Act.  unless  the  EPA 
determines  that  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
which  exceed  the  standard  in  the  area. 
EPA  has  concluded  that  the  PM-10 
attainment  strategy  for  the  SJVUAPCD 
will  rely  heavily  on  the  control  of 
precursors  to  PM-10.  including  nitrogen 
dioxide  (see  58  FR  3337). 

Section  172(c)(1)  provides  that  RACM 
shall  include,  at  a  minimum,  those 
reductions  in  emissions  fi-om  existing 
sources  as  may  be  obtained  through  the 
adoption  of  Reasonably  Available 
Control  Technology  (RACT).  The  four 
subject  NOx  control  rules  have  been 
adopted  by  the  SJVUAPCD,  and  the 
control  requirements  contained  therein 
are  applicable  imder  state  law  to 
facilities  throughout  the  District.  EPA 
therefore  concludes  that  these  control 
technologies  are  reasonably  available. 


The  rules  contain  provisions  waiving 
RACT  requirements  for  facilities  located 
west  of  Interstate  Highway  5  in  Fresno, 
Kem,  and  King  counties  (the  West  Side 
exemption).  This  exemption  constitutes 
a  failure  to  implement  RACM  at  these 
facilities  as  required  under  section 
189(a)(1)(C)  of  the  Act.  Section  110(1)  of 
the  Act  forbids  EPA  from  approving  SIP 
revisions  which  would  interfere  with 
any  applicable  requirement  of  the  Act, 
including  section  189(a)(1)(C).  For  this 
reason  EPA  cannot  grant  full  approval  of 
these  rules.  (Because  EPA  finds  that  the 
West  Side  exemption  is  inconsistent 
with  section  189(a)(1)(C)  of  the  Act.  EPA 
is  not  making  a  determination  at  this 
time  regarding  the  West  Side 
exemption's  consistency  with  section 
182(f).) 

Although  the  emission  limits, 
monitoring,  and  recordkeeping 
provisions  of  SJVUAPCD  Rules  4305, 
4351,  4701,  and  4703  vfill  strengthen 
the  SIP,  these  rules  contain  deficiencies 
related  to  the  West  Side  exemption,  as 
well  as  other  deficiencies.  A  more 
detailed  discussion  of  the  sources 
controlled,  the  controls  required, 
explanation  of  why  these  controls  fail  to 
completely  implement  RACT  and  other 
requirements  of  the  CAA,  and  a 
description  of  other  rule  deficiencies 
can  be  found  in  the  Technical  Support 
Documents  (TSD's)  prepared  by  EPA  for 
each  rule.  All  four  of  these  TSD's  are 
dated  July  31. 1998. 

Because  of  the  above  deficiencies, 
EPA  cannot  grant  full  approval  of  these 
rules  imder  section  110(k)(3)  and  part  D. 
Also,  because  the  submitted  rules  are 
not  composed  of  separable  parts  which 
meet  all  the  applicable  requirements  of 
the  CAA,  EPA  cannot  grant  partial 
approval  of  the  rules  imder  section 
110(k)(3).  However,  EPA  may  grant  a 
limited  approval  of  the  submitted  rules 
imder  section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  "The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  SJVUAPCD's 
submitted  Rules  4305,  4351,  4701,  and 
4703  under  sections  110(k)(3)  and 
301(a)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D.  At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  these 
rules  because  they  contain  deficiencies 
which  must  be  corrected  in  order  to 
fully  meet  the  requirements  of  sections 
182(a)(2),  182(b)(2),  182(f).  and  part  D  of 
the  CAA.  Under  section  179(a)(2),  if  the 
Administrator  disapproves  a  submission 
under  section  110(k)  for  an  area 


designated  nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the ' 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator  highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA's  final 
liinited  disapproval.  Moreover,  the  final 
disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  rules  covered  by  this  document 
have  been  adopted  and  are  currently  in 
effect  in  the  SJVUAPCD.  EPA's  final 
limited  disapproval  action  will  not 
prevent  the  SJVUAPCD  or  EPA  bom 
enforcing  these  rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  of 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

V.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045^,^ 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

The  proposed  rules  are  not  subject  to 
E.O.  13045.  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  because  they 
are  not  "economically  significant" 
actions  under  E.0. 12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301.  and  subchapter  I.  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  TherefcHe, 
because  the  Fedend  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
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impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
action  concerning  SIPS  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
orgemic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  September  2, 1998. 
Felicia  Marcus, 

Regional  Administrator,  Region  IX. 
[FR  Doc.  9&-24609  Filed  9-11-98;  8:45  am] 
WLUNQ  CODE  eS60-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  162-0098:  FBL-6160-S] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
implementation  Plan  Revision;  Ventura 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  CaUfomia  State 
Implementation  Plan  (SIP)  for  ozone. 
This  revision  concerns  the  control  of 
oxides  of  nitrogen  (NOx)  from  boilers, 
steam  generators,  and  process  heaters. 
The  intended  effect  of  proposing  limited 
approval  and  limited  disapproval  of  this 
rule  is  to  regulate  emissions  of  NOx  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  EPA's  final  action  on 
this  proposed  rule  will  incorporate  this 
rule  into  the  Federally  approved  SIP. 
EPA  has  evaluated  this  rule  and  is 
proposing  a  simultaneous  limited 
approval  and  Umited  disapproval  imder 
provisions  of  the  CAA  regarding  EPA 
actions  on  SIP  submittals  and  general 
rulemaking  authority.  This  revision, 
while  strengthening  the  SIP,  does  not 
fully  meet  tiie  CAA  provisions  regarding 
plan  submissions  and  requirements  for 
nonattainment  areas. 
DATES:  Conunents  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  October  14, 1998. 
ADDRESSES:  Comments  may  be  mailed 
to:  Andrew  Steckel,  Rulemaking  Office 
(AIR-4).  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
also  available  for  inspection  at  the 
following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  SW, 

Washington,  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
Ventura  Coimty  Air  Pollution  Control 

District,  669  County  Square  Drive, 

Ventura,  CA  93003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Canaday,  Rulemaking  Office 


(AIR-4),  Air  Division,  U.S. 

Enviroimiental  Protection  Agency, 

Region  DC,  75  Hawthorne  Street,  San 

Francisco,  CA  94105,  Telephone:  (415) 

744-1202. 

SUPPLEMENTARY  INFORMATION: 

L  Applicability 

The  rule  being  proposed  for  limited 
approval  and  limited  disapproval  into 
the  SIP  is  Ventura  County  Air  Pollution 
Control  District  (VCAPCD)  Rule  74.15.1, 
Boilers,  Steam  Generators,  and  Process 
Heaters.  Rule  74.15.1  was  submitted  by 
the  State  of  California  to  EPA  on 
October  13, 1995. 

n.  Background 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Pub.  L.  101-549, 104  Stat.  2399, 
codified  at  42  U.S.C.  7401-7671q.  The 
air  quality  planning  requirements  for 
the  reduction  of  NOx  emissions  through 
reasonably  available  control  technology 
(RACT)  are  set  out  in  section  182(f)  of 
the  Clean  Air  Act. 

Section  182(f)  of  the  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  ("major"  as  defined  in  section 
302  and  sections  182(c),  (d),  and  (e))  as 
are  applied  to  major  stationary  sources 
of  volatile  organic  compoimds  (VOCs), 
in  moderate  or  above  ozone 
nonattainment  areas.  VCAPCD  is 
classified  as  serious; '  therefore  this  area 
is  subject  to  the  RACT  requirements  of 
section  182(b)(2)  and  the  November  15, 
1992  deadline  cited  below. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  (and  NOx)  emissions  (not 
covered  by  a  pre-  or  post-enactment 
control  technologies  guidelines  (CTG) 
document)  by  November  15, 1992. 
There  are  no  pre-  or  post-enactment 
NOx  CTG  documents.  RACT  rules 
covering  NOx  sources  and  submitted  as 
SIP  revisions  are  expected  to  require 
final  installation  of  the  actual  NOx 
controls  as  expeditiously  as  practicable, 
but  no  later  than  May  31, 1995. 

This  document  addresses  EPA's 
proposed  action  for  Ventura  County  Air 
Pollution  Control  District  (VCAPCD) 
Rule  74.15.1,  Boilers,  Steam  Generators, 
and  Process  Heaters.  VCAPCD  adopted 
Rule  74.15.1  on  June  13, 1995.  The  State 
of  California  submitted  Rule  74.15.1  on 
October  13, 1995.  The  rule  was  found  to 
be  complete  on  November  28, 1995, 
pursuant  to  EPA's  completeness  criteria 


I  VCAPCD  retained  its  designation  of 
nonattaimnent  and  was  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  55  FR  56694 
(November  6, 1991). 
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that  are  set  forth  in  40  CFR  Part  51 
Appendix  V.* 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  VCAPCD  Rule  74.15.1  specifies 
exhaust  emission  standards  for  NOx  and 
carbon  monoxide  (CO).  The  rule  was 
adopted  as  part  of  VCAPCD's  efforts  to 
achieve  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone, 
and  in  response  to  the  CAA 
requirements  cited  above.  The  following 
is  EPA's  evaluation  and  proposed  action 
for  this  rule. 

m.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
NOx  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  foimd 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption  and  Submittal  of 
Implementation  Plans).  EPA's 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  the  NOx  Supplement  (57  FR 
55620)  and  various  other  EPA  policy 
guidance  documents.^  Among  these 
provisions  is  the  requirement  that  a 
NOx  rule  must,  at  a  minimum,  provide 
for  the  implementation  of  RACT  for 
stationary  sources  of  NOx  emissions. 

For  the  purpose  of  assisting  State  and 
local  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 
Supplement  to  the  General  Preamble.  In 
the  NOx  Supplement,  EPA  provides 
preliminary  guidance  on  how  RACT 
Mdll  be  determined  for  stationary 
sources  of  NOx  emissions.  While  most 
of  the  guidance  issued  by  EPA  on  what 
constitutes  RACT  for  stationary  sources 
has  been  directed  towards  application 
for  VOC  sources,  much  of  the  guidance 
is  also  applicable  to  RACT  for  stationary 
sources  of  NOx  (see  section  4.5  of  the 
NOx  Supplement).  In  addition,  pursuant 
to  section  183(c),  EPA  is  issuing 
alternative  control  technique  documents 
(ACTs),  that  identify  alternative  controls 
for  all  categories  of  stationary  sources  of 
NOx.  The  ACT  documents  will  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 


'  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 

'  Among  other  things,  the  pre-amendment 
guidance  consists  of  ^ose  portions  of  the  proposed 
p08t-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24, 1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deflciencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  vras 
publisheid  in  the  Federal  Register  on  May  25, 1988). 


more  of  NOx.  However,  the  ACTs  will 
not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NOx-  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  set  forth  to 
ensure  that  submitted  NOx  RACTT  rules 
meet  Federal  RACT  requirements  and 
are  fidly  enforceable  and  strengthen  or 
maintahi  the  SIP. 

The  California  Air  Resources  Board 
(CARB),  developed  a  guidance 
document  entitled  Determination  of 
Reasonably  Available  Control 
Technology  and  Best  Available  Retrofit 
Control  Technology  for  Industrial, 
Institutional,  and  Commercial  Boilers, 
Steam  Generators,  and  Process  Heaters. 
EPA  has  used  CARB's  guidance 
document,  dated  July  18, 1991,  in 
evaluating  Rule  74.15.1  for  consistency 
with  the  CAA's  RACT  requirements. 

There  is  currently  no  version  of 
Ventura  County  Air  Pollution  Control 
District  (VCAPCD)  Rule  74.15.1,  Boilers, 
Steam  Generators,  and  Process  Heaters 
in  the  SIP.  The  submitted  rule  includes 
the  following  provisions: 

•  General  provisions  including 
appUcability,  exemptions,  and 
definitions. 

•  Exhaust  emissions  standards  for 
oxides  of  nitrogen  (NOx)  and  carbon 
monoxide  (CO). 

•  Administrative  and  monitoring 
requirements  including  compliance 
schedule,  reporting  requirements, 
monitoring  and  recordkeeping,  and  test 
methods. 

Rules  submitted  to  EPA  for  approval 
as  revisions  to  the  SIP  must  be  fully 
enforceable,  must  maintain  or 
strengthen  the  SIP,  and  must  conform 
with  EPA  policy  in  order  to  be  approved 
by  EPA.  When  reviewing  rules  for  SIP 
approvability,  EPA  evaluates 
enforceability  elements  such  as  test 
methods,  record  keeping,  and 
compliance  testing  in  addition  to  RACT 
guidance  regarding  emission  limits. 
Rule  74.15.1  strengthens  the  SIP 
through  the  addition  of  enforceable 
measures  such  as  record  keeping,  test 
methods,  definitions,  and  more 
stringent  compliance  testing.  Because 
there  is  no  existing  SIP  rule,  the 
incorporation  of  Rule  74.15.1  into  the 
SEP  would  decrease  the  NOx  emissions 
allowed  by  the  SIP.  However,  VCAPCD 
Rule  74.15.1  provides  an  automatic 
exemption  from  compUance  for 
emissions  that  occur  during  start-up, 
shutdown,  or  under  breakdown 
conditions.  These  conditions  are  not 
defined  in  the  rule.  Such  automatic 
exemptions  are  not  allowed  imder  EPA 
policy  as  contained  in  the  EPA  policy 
memorandimi  signed  by  Kathleen  M. 


Bennett,  "Policy  on  Excess  Emissions 
During  Startup,  Shutdown,  Maintenance 
and  Malfunctions",  dated  February  15, 
1983.  In  order  to  be  consistent  with  EPA 
policy.  Rule  74.15.1  must  be  modified  to 
either  eliminate  this  exemption,  or  to 
define  the  conditions  of  its  appUcability 
to  conform  vtrith  the  February  15, 1983 

memorandum.  A  more  detailed       

discussion  of  EPA's  evaluation  of 
VCAPCD  Rule  74.15.1  can  be  found  in 
the  Technical  Support  Document,  dated 
August  18, 1998,  prepared  by  EPA  for 
this  rule. 

Although  the  emission  limits, 
monitoring,  and  recordkeeping 
provisions  of  VCAPCD  Rule  74.15.1  will 
strengthen  the  SIP,  this  rule  is  deficient 
with  respect  to  the  automatic  exemption 
fi^m  compliance  for  emissions  that 
occur  during  start-up,  shutdown,  or 
imder  breakdown  conditions.  Because 
of  this  deficiency,  EPA  caimot  grant  full 
approval  of  this  rule  under  section 
110(k)(3)  and  part  D.  Also,  because  the 
submitted  rule  is  not  composed  of 
separable  parts  which  meet  all  the 
applicable  requirements  of  the  CAA, 
EPA  cannot  grant  partial  approval  of  the 
rule  under  section  110(k)(3).  However, 
EPA  may  grant  a  limited  approval  of  the 
submitted  rule  under  section  110(k)(3) 
in  Ught  of  EPA's  authority  pursuant  to 
section  301(a)  to  adopt  regulations 
necessary  to  further  air  quality  by 
strengthening  the  SIP.  The  approval  is 
limited  because  EPA's  action  also 
contains  a  simultaneous  limited 
disapproval.  In  order  to  strengthen  the 
SIP,  ^A  is  proposing  a  limited 
approval  of  VCAPCD's  submitted  Rule 
74.15.1  under  sections  110(k)(3)  and 
301(a)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D.  At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  this 
rule  because  it  contains  deficiencies 
which  must  be  corrected  in  order  to 
fully  meet  the  requirements  of  sections 
182(a)(2),  182(b)(2),  182(f),  and  part  D  of 
the  CAA.  Under  section  179(a)(2),  if  the 
Administrator  disapproves  a  submission 
under  section  110(k)  for  an  area 
designated  nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Admihistrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA's  final 
limited  disapproval.  Moreover,  the  final 
disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
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under  section  110(c).  It  should  be  noted 
that  the  rule  covered  by  this  document 
has  been  adopted  and  is  currently  in 
effect  in  Ventura  County.  EPA's  final 
limited  disapproval  action  will  not 
prevent  the  VCAPCD  or  EPA  from 
enforcing  this  rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

V.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

The  proposed  rule  is  not  subject  to 
E.O.  13045,  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  because  it  is 
not  an  "economically  significant"  action 
under  E.O.  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301,  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
action  concerning  SIPS  on  such 
groujids.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 


("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this, 
action. 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  September  2, 1998. 
Felicia  Marcus, 

Regional  Administrator,  Region  DC. 
[PR  Doc.  98-24608  Filed  9-11-98;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AL-047-1  9825b;  FRL  6158-8] 

Approval  and  Promulgation  of 
Implementation  Plans  Alat>ama: 
Revisions  to  Several  Chapters  of  the 
Alabama  Department  of  Environmental 
Management  (ADEM)  Administrative 
Code  for  the  Air  Pollution  Control 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  approve  the 


State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Alabama  through  the  Department  of 
Environmental  Management.  On  March 
5, 1998,  the  State  of  Alabama  through 
the  Department  of  Enviroiunental 
Management  (ADEM)  submitted  a  SIP 
submittal  to  revise  the  ADEM 
Administrative  Code  for  the  Air 
Pollution  Control  Program.  Revisions 
were  made  to  Chapters  335-3-1,  335-3- 
12,  335-3-14,  and  Appendix  F.  In  the 
final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving 
Alabama's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  conunents  are 
received  in  response  to  the  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrav^m  and  all 
public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  rule.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  October  14, 1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Kimberly  Bingham,  at 
the  EPA  Regional  Office  listed  below. 
The  interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hoius  before  the 
visiting  day.  Copies  of  the  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington,  DC  20460 

U.S.  Environmental  Protection  Agency, 
Atlanta  Federal  Center,  Region  4,  Air 
Planning  Branch,  61  Forsydi  Street, 
Atlanta,  Georgia  30303-3104. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham  of  the  EPA  Region  4, 
Air  Planning  Branch  at  (404)  562-9038 
and  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 
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Dated:  August  24, 1998. 
A.  Stan  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  98-24606  Filed  9-11-98;  8:45  am] 
BIUMQ  CODE  65aO-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

[Wr  Docket  No.  98-143;  FCC  98-183] 
Amateur  Service  Rules 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  proposed  rule 
amendments  would  phase  out  the 
Novice  Class  operator  license  (current 
licensees  grandfathered)  and  the 
Technician  Plus  operator  license.  In 
addition,  the  proposed  amendments 
would  authorize  Advanced  Class 
operators  to  prepare  and  administer 
examinations  for  the  General  Class 
operator  license,  and  would  sunset 
RACES  station  licenses  by  not  issuing 
any  license  renewals.  Comments  are 
invited  from  the  amateur  community  on 
improvement  of  amateur  enforcement 
processes,  on  the  specific  telegraphy 
speeds  requirement  for  the  various 
license  classes,  and  on  ways  to 
streamline  and  improve  the  operator 
written  examinations. 

DATES:  Comments  are  due  on  or  before 
December  1, 1998,  and  reply  comments 
are  due  on  or  before  January  15, 1999. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Maurice  J.  DePont,  Federal 
Commimications  Commission, 
Washington,  D.C.  20554,  (202)  418- 
0690. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  (NPRM).  adopted 
July  29, 1998,  and  released  August  10, 
1998.  The  complete  text  of  this 
Commission  action,  including  the 
proposed  rules,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  230)  1919  M  Street,  N.W., 
Washington,  D.C.  The  complete  text  of 
this  Notice  of  Proposed  Rule  Making 
may  also  be  ordered  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  N.W., 
Washington,  D.C.  20036,  Telephone 
(202) 857-3800. 


Summary  of  Notice  of  Proposed  Rule 
Making 

1.  The  proposed  rule  amendments 
would  reduce  the  niunber  of  amateur 
operator  license  classes  from  six  to  foui 
by  phasing  out  the  Novice  Class  and 

:    Technician  Class  operator  licenses. 
Current  Novice  Class  Ucensees  would  be 
grandfathered.  The  four  remaining 
classes  would  be  the  Amateur  Extra, 
Advanced,  General  and  Technician. 
Piusuant  to  the  proposal,  Advanced 
Class  operators  could  prepare  and 
administer  examinations  for  a  General 
Class  license. 

2.  The  proposed  rule  amendments 
also  would  eliminate  Radio  Amateur 
Civil  Emergency  Service  (RACES) 
licenses  because  the  emergency 
commimications  that  routinely  are 
transmitted  by  RACES  stations  can  be 
transmitted  by  primary,  club  or  military 
recreation  stations.  It  is  proposed  that 
current  RACES  licenses  would  not  be 
renewed. 

3.  Comments  are  sought  on  ideas  for 
improving  the  amateur  enforcement 
processes.  One  possibihty,  for  example, 
would  be  to  encourage  or  require 
persons  bringing  complaints  of 
interference  to  the  Commission  to 
include  a  draft  order  to  show  cause  to 
initiate  a  revocation  or  cease  and  desist 
hearing  proceeding.  In  addition, 
comments  are  sought  on  how  to  better 
utilize  the  services  of  the  Amateur 
AuxiUary,  consistent  with  its  statutory 
basis. 

4.  Interested  persons  were  also  invited 
to  submit  comments  about  the  current 
telegraphy  speeds  and  to  indicate 
whether  the  three  levels  of  5, 13,  and  20 
words  per  minute  should  be  retained  or 
reduced  to  two  or  one  speed 
requirement.  Comments  were  also 
invited  concerning  the  written 
exfuninations  and  whether  the  current 
list  of  topics  used  in  the  written 
examinations  adequately  covers  current 
technology  and  contemporary  operating 
practices. 

5.  Finally,  various  routine  and 
repetitive  petitions  concerning  licensing 
requirements,  frequency  privileges,  or 
restructuring  of  the  various  amateur 
license  classes  were  dismissed. 

6.  In  accordance  with  provisions  of 
the  Regulatory  Flexibility  Act,  the 
Commission  certifies  that  the  amended 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
amateur  stations  that  are  the  subject  of 
this  proceeding  are  not  authorized  to 
transmit  communications  for  a 
pecuniary  interest 

7.  Comments  may  be  filed  using  the 
Commission's  Electronic  Filing  System 


(ECFS)  or  by  filing  paper  copies.  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings,  63  FR  24121 
(May  1, 1998).  Comments  filed  through 
the  ECFS  can  be  sent  as  an  electronic 
file  via  the  Internet  to<http:// 
wrww.fcc.gov/e-file/ecfs.html>. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

8.  Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  All  filings  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 
Sales,  Office  of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
St.,  N.W.,  Room  222,  Washington,  D.C 
20554. 

9.  Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
submitted  to:  MJDePont,  Public  Safety 
and  Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  Room 
8332,  2025  M  Street.  N.W.,  Washington, 
D.C.  20554.  Such  a  submission  should 
be  on  a  3.5  inch  diskette  formatted  in  an 
IBM  compatible  format  using 
WordPerfect  5.1  for  Windows  or 
compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  commenter's  name, 
proceeding  (including  the  lead  docket 
number  in  this  case,  WT  Docket  No.  98- 
143),  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy— Not  an  OrigiiuJ."  Each  diskette 
should  contain  only  one  party's 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
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Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  N.W.. 
Washington,  D.C.  20037. 

10.  Alternative  formats  (computer 
diskette,  large  print,  audio  cassette  and 
Braille)  are  available  to  persons  with 
disabilities  by  contacting  Martha  Contee 
at  (202)  418-0260,  TTY  (202)  418-2555, 
or  at  mcontee®fcc.gov.  This  NPRM  can 
also  be  downloaded  at:  http:// 
www.fcc.gov/dtf/. 

11.  Authority  for  this  action  is 
contained  in  sections  4  (i)  and  (j).  303(r) 
and  403  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  §§  154  (i) 
and  (j),  303(r)  and  403. 

12.  A  copy  of  the  Regulatory 
Flexibility  Act  certification  will  be 
provided  to  the  Chief  Counsel  for 
Advocacy  of  theSmall  Business 
Administration. 

List  of  Subjects  in  47  CFR  Part  97 

Amateur  radio.  Examinations.  Radio. 
Volimteer  examiners. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

Rule  Changes 

Part  97  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  ameaded  as  follows: 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066, 1082,  as 
amended;  47  U.S.C.  §§  154,  303.  Interpret  or 
apply  48  Stat.  1064-1068. 1081-1105.  as 
amended;  47  U.S.C  §§  151-155,  301-609. 
unless  otherwise  noted. 

2.  Section  97.9  is  revised  to  read  as 
follows: 

§  97.9    Operator  license. 

(a)  The  classes  of  amateur  operator 
Ucenses  are:  Novice.  Technician, 
General,  Advanced  and  Amateur  Extra. 
A  person  who  has  been  granted  an 
operator  license  is  authorized  to  be  the 
control  operator  of  an  amateur  station 
with  the  privileges  of  the  operator  class 
specified  on  the  license. 

(b)  A  person  who  has  been  granted  an 
operator  license  of  Novice,  Technician, 
General  or  Advanced  Class  and  who  has 
properly  submitted  to  the  administering 
VEs  an  appUcation  docvunent.  FCC 
Form  610.  for  an  operator  license  of  a 
higher  class,  and  who  holds  a  CSCE 
indicating  that  the  person  has 
completed  the  necessary  examinations 
within  the  previous  365  days,  is 
authorized  to  exercise  the  rights  and 
privileges  of  the  higher  operator  class 


until  final  disposition  of  the  application 
or  until  365  days  following  the  passing 
of  the  examination,  whichever  comes 
first. 

3.  Section  97.13  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  97.1 3    Restrictions  on  station  location. 

»        •        *        *        * 

(b)  A  station  within  1600  m  (1  mile) 
of  an  FCC  monitoring  facility  must 
protect  that  facility  from  harmful 
interference.  Failure  to  do  so  could 
result  in  imposition  of  operating 
restrictions  upon  the  amateur  station  by 
a  District  Director  pursuant  to  §  97.121 
of  this  part.  Geographical  coordinates  of 
the  facilities  that  require  protection  are 
listed  in  §  0.121(c)  of  this  chapter. 

•  *        •        •        * 

4.  Section  97.17  is  amended  by 
revising  paragraph  (b)(1).  redesignating 
paragraphs  (c).  (d).  (e).  (f)  and  (g)  as 
paragraphs  (d).  (e).  (f).  (g).  and  (h). 
adding  new  paragraph  (c)  and  revising 
newly  redesignated  paragraph  (e)  (4)  to 
read  as  follows: 

§  97.1 7    Application  for  new  license  or 
reciprocal  permit  for  alien  amateur  licensee. 

***** 

(b)*  *  * 

(1)  FCC  Form  610  for  a  new 
Technician.  General.  Advanced  or 
Amateur  Extra  Class  operator/primary 
station  license; 
***** 

(c)  No  application  for  a  new  Novice  or 
Technician  Plus  Class  operator/primary 
station  license  will  be  accepted  for 
filing. 

*  *        *        *        •     .    . 

(e)*  *  * 

(4)  No  person  who  has  been  granted 
by  the  FCC  an  amateur  operator/primary 
station  license  is  eligible  for  a  reciprocal 
permit  for  alien  amateur  licensee. 
***** 

5.  Section  97.21  is  amended  by 
revising  paragraph  (a)(3)  and  paragraph 
(b)  to  read  as  follows: 

§  97.21    Application  for  a  modified  or 
renewed  license. 

(a)*  *  * 

(3)  May  apply  for  renewal  of  the 
license  for  a  new  term.  AppUcation  for 
renewal  of  a  Technician  Plus  Class 
operator/primeiry  station  license  will  be 
processed  as  an  application  for  renewal 
of  a  Technician  Class  operator/primary 
station  license. 

(i)  When  the  ficense  does  not  show  a 
call  sign  selected  by  the  vanity  call  sign 
system,  the  application  must  be  made 
on  FCC  Form  610.  For  a  club  or  military 
recreation  station  license,  the 


application  must  be  made  on  FCC  Form 
610-B.  The  application  must  be 
submitted  no  more  than  90  days  prior  to 
its  expiration  to:  FCC.  1270  Fairfield 
Road.  Gettysbiu^,  PA  17325-7245. 
When  the  application  for  renewal  of  the 
license  has  been  received  by  the  FCC  at 
1270  Fairfield  Road,  Gettysburg,  PA 
17325-7245  on  or  before  the  license 
expiration  date,  the  license  operating 
authority  is  continued  until  the  final 
disposition  of  the  application.  No 
application  for  renewal  of  a  RACES 
station  Ucense  will  be  granted. 

(ii)  When  the  license  shows  a  call  sign 
selected  by  the  vanity  call  sign  system, 
the  application  must  be  filed  as 
specified  in  Section  97.19(b).  When  the 
application  has  been  received  at  the 
proper  address  specified  in  the  Wireless 
Telecommimications  Bureau  Fee  Filing 
Guide  on  or  before  the  license 
expiration  date,  the  license  operating 
authority  is  continued  until  final 
disposition  of  the  application. 

(b)  A  person  who  had  been  granted  an 
amateur  primary,  club  or  military 
recreation  station  license,  but  the 
license  has  expired,  may  apply  for 
renewal  of  the  license  for  anodier  term 
during  a  2  year  filing  grace  period.  The 
application  document  must  be  received 
by  the  FCC  at  1270  Fairfield  Road, 
Gettysburg,  PA  17325-7245  prior  to  the 
end  of  the  grace  period.  For  an  operator/ 
primary  station  license,  the  application 
must  be  made  on  FCC  Form  610.  For  a 
club  or  military  recreation  station 
license,  the  application  must  be  made 
on  FCC  Form  610-B.  Unless  and  until 
the  license  is  renewed,  no  privileges  in 
this  part  are  conferred. 
***** 

6.  Section  97.301  is  amended  by 
revising  the  paragraph  (a)  introductory 
text,  by  revising  paragraph  (e)  and 
removing  paragraph  (f)  to  read  as 
follows: 

§  97.301    Autttorized  frequency  t>ands. 

***** 

(a)  For  a  station  having  a  control 
operator  who  has  been  granted  an 
operator  license  of  Technician,  General, 
Advanced  or  Amateur  Extra  Class: 

***** 

(e)  For  a  station  having  a  control 
operator  who  has  been  granted  an 
operator  license  of  Novice  Class  or 
Technician  Class  and  who  has  received 
credit  for  proficiency  in  telegraphy  in 
accordance  with  the  international 
requirements  (Element  1(A),  1(B)  or 
1(C)): 
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Wavetengtti  band 

ITU  region  1 

ITUregton2 

ITU  region  3 

Sharing  re- 
quirements 
See  §97.303 
(paragraph) 

HF 
80  m 

3.675-3.725  

MHz 

3.675-3.725  . 

7.10-7  15 

3.675-3.725  

7.050-7.075  

21.10-2120. 
28.10-28.50. 

MHz 

MHz 
1270-1295  

(a) 
(a) 

40  m 

7.050-7.075  .. 

21.10-2120  ..._ 

28.1 0-2a50  

21 .1 0-21 .20  

10  m 

28.10-28.50  .... 

VHF 
1^5  m 

UHF 
23  cm 

MHz 

MHz 
1270-1295  

MHZ 
222-225  _ 

MHz 
1270-1295  _ 

(a) 
(h)(0 

7.  Section  97.313  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  97.31 3    Transmitter  power  standards. 

***** 

(f)  No  station  may  transmit  with  a 
transmitter  power  exceeding  50  W  PEP 
on  the  UHF  70  cm  band  fit)m  an  area 
specified  in  footnote  US  7  to  §  2.106  of 
this  Part,  unless  expressly  authorized  by 
the  FCC  after  mutual  agreement,  on  a 
case-by-case  basis,  t)etween  the  District 
Director  of  the  applicable  field  facility 
and  the  military  area  fi^quency 
coordinator  at  the  apphcable  military 
base.  An  Earth  station  or  telecommand 
station,  however,  may  transmit  on  the 
435—438  MHz  segment  with  a  maximum 
of  611  W  effective  radiated  power  (1  kW 
equivalent  isotropically  radiated  power) 
without  the  authorization  otherwise 
required.  The  tnmsmitting  antenna 
elevation  angle  between  the  lower  half- 
power  (-3  dB  relative  to  the  peak  or 
antenna  bore  sight)  point  and  the 
horizon  must  always  be  greater  than  10". 

8.  Section  97.407  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

S  97.407    Radio  Amateur  CivH  Emergency 
Service  (RACES). 

***** 

(b)  The  frequency  bands  and  segments 
and  emissions  authorized  to  the  control 


operator  are  available  to  stations 
transmitting  communications  in  RACES 
on  a  shared  basis  with  the  amateur 
service.  In  the  event  of  an  emergency 
which  necessitates  the  invoking  of  the 
President's  War  Emergency  Powers 
imder  the  provisions  of  Section  706  of 
the  Commimications  Act  of  1934.  as 
amended.  47  U.S.C.  606.  RACES 
stations  and  amateur  stations 
participating  in  RACES  may  only 
transmit  on  the  following  frequency 
segments: 
***** 

9.  Section  97.501  is  revised  to  read  as 
follows: 

§  97.501    Qualifying  for  an  amateur 
operator  license. 

An  appUcant  must  pass  an 
examination  for  a  new  amateur  operator 
hcense  grant  and  for  each  change  in 
operator  class.  Each  applicant  for  the 
class  of  operator  license  grant  specified 
below  must  pass,  or  otherwise  receive 
examination  credit  for,  the  following 
examination  elements: 

(a)  Amateur  Extra  Class  operator: 
Elements  1(C),  3(A),  3(B),  4(A)  and  4(B): 

(b)  Advanced  Class  operator: 
Elements  1(B)  or  1(C),  3(A),  3(B)  and 
4(A). 

(c)  General  Class  operator:  Elements 
KB)  or  1(C).  3(A)  and  3(B); 

(d)  Technician  Class  operator: 
Element  3(A). 


10.  Section  97.503  is  amended  by 
removing  paragraphs  (b)(1)  and  (b)(2); 
redesignating  paragraphs  (b)(3).  (b)(4), 
and  (b)(5)  as  (b)(2).  (b)(3)  and  (b)(4): 
adding  a  new  paragraph(b)(l);  and 
revising  paragraph  (c)  to  read  as  follows: 

§  97.503    Element  standards. 

***** 

(b)*  •  * 

(1)  Element  3(A):  65  questions 
concerning  the  privileges  of  a 
Technician  Class  operator  Ucense.  The 
minimimi  passing  score  is  48  questions 
answered  correctly. 

(2)  Element  3(B):  30  questions 
concerning  the  privileges  of  a  General 
Class  operator  Ucense.  The  minimvun 
passing  score  is  22  questions  answered 
correctly. 

(3)  Element  4(A):  50  questions 
concerning  the  privileges  of  an 
Advanced  Class  operator  Ucense.  The 
minimuin  passing  score  is  37  questions 
answered  correctly. 

(4)  Element  4(B):  40  questions 
concerning  the  privileges  of  an  Amateur 
Extra  Class  operator  Ucense.  The 
minimum  passing  score  is  30  questions 
answered  correctly. 

(c)  The  topics  and  number  of 
questions  that  should  be  included  in 
each  written  examination  question  set 
are  Usted  below: 


Topics 


Element 


3(A) 


3(B) 


4(A) 


4(B) 


(1)  FCC  rules  for  the  amateur  radio  sennces „ 

(2)  Amateur  station  operating  procedures  

(3)  Radio  wave  propagation  characteristics  of  amateur  service  frequency  l>ands  ... 

(4)  Amateur  radio  practices 

(5)  Electrical  principles  as  applied  to  amateur  station  equipment 

(6)  Amateur  station  equipment  circuit  components  

(7)  Practical  circuits  employed  in  amateur  station  equipment 

(8)  Signals  and  emissions  transmitted  by  amateur  stations 

(9)  Amateur  station  antennas  and  feed  lines _ 

(10)  Radiofrequency  environmental  safety  practices  at  an  amateur  station 


15 
5 

4 
8 
6 
4 
3 
4 
6 
10 


6 
1 
2 
4 

10 
6 

10 
6 
5 
0 


8 

4 
2 
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11.  Section  97.505  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(1),  (a)(2),  (a)(3),  (a)(4).  (a)(5). 
(a)(8)  and  (a)(9)  to  read  as  follows: 

§97.505    Element  credit 

(a)  The  administering  VEs  must  give 
credit  as  specified  below  to  an  examinee 
holding  any  of  the  following  licenses 
and  docimients: 

(1)  An  unexpired  (or  expired  but 
within  the  grace  period  for  renewal) 
Advanced  Class  operator  license: 
Elements  1(B).  3(A).  3(B)  and  4(A). 

(2)  An  unexpired  (or  expired  but 
within  the  grace  period  for  renewal) 
General  Class  operator  license:  Elements 
KB).  3(A)  and  3(B). 

(3)  An  unexpired  (or  expired  but 
within  the  grace  period  for  renewal) 
Technician  Plus  Class  operator  license 
(including  a  Technician  Class  operator 
Ucense  granted  before  February  14. 
1991):  Elements  1(A)  and  3(A). 

(4)  An  unexpired  (or  expired  but 
within  the  grace  period  for  renewal) 
Technician  Class  operator  license: 
Element  3(A). 

(5)  An  unexpired  (or  expired  but 
witidn  the  grace  period  for  renewal) 
Novice  Class  operator  license:  Element 

1(A). 

•  •        •        *        • 

(8)  An  expired  FCC-issued  Technician 
Class  operator  license  document  (or 
proof  of  having  held  the  docvunent) 
granted  before  March  21, 1987:  Element 
3(B).  '  . 

(9)  An  expired,  or  unexpired.  FCC- 
issued  Technician  Class  operator  license 
dociunent  (or  proof  of  having  held  the 
document)  granted  before  February  14. 
1991:  Element  1(A). 

•  *        *        *        • 

12.  Section  97.507  is  amended  by 
revising  paragraph  (a)  introductory  text 
(a)(1).  and  (a)(2)  to  read  as  follows: 

197.507    Preparing  an  examination. 

(a)  Each  telegraphy  message  and  each 
written  question  set  administered  to  an 
examinee  must  be  prepared  by  a  VE 
holding  an  Amateur  Extra  Class  operator 
license.  A  telegraphy  message  or  written 
question  set  may  also  be  prepared  for 
the  following  elements  by  a  VE  holding 
an  operator  license  of  the  class 
indicated: 

(1)  Elements  1(B)  and  3(B):  Advanced 
Class  operator. 

(2)  Elements  1(A)  and  3(A):  Advanced 
or  General  Class  operator. 

•  *        »        *        • 

13.  Section  97.509  is  amended  by 
revising  paragraphs  (a)  and  (b)(3)  to  read 
as  follows: 


§97.509    Administering  VE  requirements. 

(a)  Each  examination  for  an  amateur 
operator  license  must  be  administered 
by  a  team  of  at  least  3  VEs  at  an 
examination  session  coordinated  by  a 
VEC.  Before  the  session,  the 
administering  VEs  or  the  VE  session 
manager  must  ensure  that  a  public 
announcement  is  made  giving  the 
location  and  time  of  the  session.  The 
nimiber  of  examinees  at  the  session  may 
be  limited. 

(b)*  •  • 

(3)  Be  a  person  who  holds  an  amateur 
operator  license  of  the  class  specified 
below: 

(i)  Amateur  Extra,  Advanced  or 
General  Class  in  order  to  administer  a 
Technician  Class  operator  license 
examination; 

(ii)  Amateur  Extra  or  Advanced  Class 
in  order  to  administer  a  General  Class 
operator  license  examination; 

(iii)  Amateur  Extra  Class  in  order  to 
administer  an  Advanced  or  Amateur 
Extra  Class  operator  license 
examination. 
•        *        *        •        • 

(FR  Doc.  98-24115  Filed  9-11-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  to  List  the  Rio  Grande 
Cutthroat  Trout 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  90-day  finding  for 
a  petition  to  list  the  Rio  Grande 
cutthroat  trout  (Oncorhynchus  clarki 
virginalis)  as  endangered  imder  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  Service  finds  that  the 
petition  did  not  present  substantial 
information  indicating  that  Usting  this 
subspecies  may  be  warranted. 
DATES:  The  finding  annoimced  in  this 
dociunent  was  made  on  August  22, 
1998. 

ADDRESSES:  You  may  submit  any  data, 
information,  comments,  or  questions 
concerning  this  finding  to  the  Field 
Supervisor,  New  Mexico  Ecological 
Services  Field  Office,  2105  Osuna  NE. 
Albuquerque.  New  Mexico  87113. 
Members  of  the  public  may  review  the 
petition  finding,  supporting  data,  and 


comments,  by  appointment  d\iring 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Fowler-Propst,  Field 
Supervisor,  New  Mexico  Ecological 
Services  Field  Office,  at  the  above 
address  (505/761-4525). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  The  Service  is  required  to 
base  the  finding  on  all  information 
available  at  the  time  the  finding  is 
made.  To  the  maximum  extent 
practicable,  the  Service  must  make  this 
finrfing  within  90  days  of  the  date  the 
petition  was  received,  and  promptly 
publish  a  notice  in  the  Federal  Registo-. 
If  the  Service  finds  that  substantial 
information  was  presented,  the  Service 
also  is  required  to  promptly  commence 
a  review  of  the  status  of  the  species 
involved  if  one  has  not  already  been 
initiated  under  the  Service's  internal 
candidate  assessment  process. 

The  Service  has  made  a  90-day 
finding  on  a  petition  to  list  the  Rio 
Grande  cuttluroat  trout  (Oncorhynchus 
clarki  virginalis)  as  endangered.  Kieran 
Suckling.  Director  of  the  Southwest 
Center  for  Biological  Diversity, 
submitted  the  petition,  dated  February 
17, 1998.  The  Service  received  the 
petition  on  February  25, 1998. 
Additional  petitioners  included  the 
Biodiversity  Legal  Foundation,  Carson 
Forest  Watch,  Ancient  Forest  Rescue, 
and  Southwest  Trout. 

The  petitioners  state  that  habitat 
destruction  and  degradation  have 
reduced  the  current  distribution  of  the 
subspecies  to  approximately  5%  of  its 
historical  range;  existing  populations 
are  small  and  isolated;  habitat 
destruction  and  degradation  from 
livestock  grazing,  logging,  road 
construction,  and  mining  continue  to 
threaten  the  subspecies;  and  stocking  of 
nonnative.  closely  related  species  such 
as  the  rainbow  trout  (Oncorhynchus 
mykiss)  has  replaced  many  of  the 
historical  populations  of  the  native 
species  with  hybrids.  The  petition 
further  states  that  these  factors  continue 
to  threaten  the  stability  and  existence  of 
the  Rio  Grande  cutthroat  trout. 

The  Service  has  reviewed  the  petition 
and  other  literature  and  information 
available  in  the  Service's  files,  and 
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consulted  with  species  experts 
concerning  the  cvurent  status  of  the  Rio 
Grande  cutthroat  trout.  Much  of  the 
information  that  the  Service  reviewed 
updated  and  corrected  information 
which  had  been  provided  in  the 
petition.  On  the  basis  of  the  best 
scientific  and  commercial  information 
available,  the  Service  finds  the  petition 
does  not  present  substantial  information 
that  listing  this  subspecies  may  be 
warranted. 

Approximately  200  populations  of  Rio 
Grande  cutthroat  trout  inhabit  cold 
headwater  streams  in  the  Rio  Grande, 
Pecos  River,  and  Canadian  River 
drainages  in  Colorado  and  New  Mexico 
(Alves  1998,  Stumpff  1998).  The 
petitioners  cited  only  92  extant 
populations.  The  New  Mexico 
Department  of  Game  and  Fish  and 
Colorado  Division  of  Wildlife  both 
prohibit  stocking  of  nonnatives  within 
the  range  of  the  Rio  Grande  cutthroat 
trout.  In  addition,  all  three  national 
forests  (Rio  Grande,  Santa  Fe,  and 
Carson)  on  which  the  subspecies  occurs, 
have  incorporated  the  State 
management  plans  into  their  forest 
plans.  The  States  and  national  forests 
are  implementing  programs  of  stream 
inventory,  protection  of  the  Rio  Grande 
cutthroat  trout  through  removal  of 
noimatives,  and  repatriation  of  the 
native  subspecies  into  historical  waters. 
These  actions  are  effectively  addressing 
the  protection  of  the  subspecies  from 
potential  hybridization  with  rainbow 
trout. 

Although  habitat  degradation  has 
reduced  the  range  of  this  once  widely 
distributed  subspecies,  an  adequate 
amoimt  of  habitat  (4,500  to  5,000  miles 
(mi)  of  streams  still  capable  of 
supporting  trout)  remains  and  can  be 
included  in  management  for  the  Rio 
Grande  cutthroat  trout.  Of  these  stream 
miles,  the  subspecies  currently  occupies 
480  mi  of  stream  and  1 ,120  acres  (ac)  of 
lake  habitats  in  Colorado;  and  260  mi  of 
stream  habitat  in  New  Mexico.  Not  all 
of  the  habitats  potentially  inhabited  by 
the  Rio  Grande  cutthroat  trout  have 
been  surveyed;  thus,  the  total  nimiber  of 
existing  known  populations  is 
considered  to  be  a  miniinnTn 

Activities  sudi  as  hvestock  grazing, 
road  construction,  and  logging  were 
primary  factors  in  the  constriction  of  the 
Rio  Grande  cutthroat  trout's  historical 
range  and  continue  to  impact  streams 
and  riparian  habitats  where  measures  to 
limit  those  impacts  are  lacking. 
However,  the  New  Mexico  IDepartment 
of  Game  and  Fish  has  found  that  the 
watersheds  surveyed  are  in  {Jedr  to  good 
condition.  Many  watersheds  have  not 
been  analyzed  but  are  scheduled  for 
such  work  by  the  State  in  cooperation 


with  the  U.S.  Forest  Service.  In 
Colorado,  82  populations  of  the  Rio 
Grande  cutthroat  trout  occupy  streams 
in  watersheds  that  have  been  classified 
as  either  relatively  pristine  (Class  I),  or 
exhibiting  only  a  minor  degree  of 
impact  (Class  II).  These  conditions  do 
not  support  a  contention  that  the 
existing  populations  of  the  subspecies 
are  vulnerable  to  extirpation  based  on 
watershed  or  habitat  quality. 

In  summary,  the  management 
objectives  of  both  States,  set  forth  in  the 
respective  management  plans 
formulated  for  the  Rio  Grande  cutthroat, 
indicate  that  continued  management 
and  conservation  emphasis  will  be 
placed  on  the  habitat  and  population 
stability  of  the  subspecies.  The  Service 
believes  that  the  current  population  is 
secure  and  likely  to  improve  with  active 
management.  Thus,  the  Service  has 
determined  that  the  petition  to  list  the 
Rio  Grande  cutthroat  trout  did  not 
present  substantial  information 
indicating  that  the  petitioned  action 
may  be  warranted. 

References  Cited 

Alves,  J.  1998.  Status  of  Rio  Grande  Cutthroat 
Trout  in  Colorado.  Colorado  Division  of 
Wildlife.  Denver,  Co.  10  pp. 

Stumpff,  W.  K.  1998.  Rio  Grande  Cutthroat 
Trout  Management.  Final  Report.  Federal 
Aid  Grant  F-60-M.  Project  No.  11. 14  pp. 

Author:  The  primary  author  of  this 
docimient  is  Jennifer  Fowler-Propst, 
New  Mexico  Ecological  Services  Field 
Office  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1532 
et  seq.). 

Dated:  August  22, 1998. 
Jamie  Rappaport  Clark, 
Director,  Fish  and  Wildlife  Service. 
(FR  Doc  98-24504  Filed  9-11-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AD34 

Endangered  and  Threatened  Wildlife 
and  Plants;  Withdrawal  of  Proposed 
Rule  to  List  Johnston's  Rock-Cress 
(Arabis  Johnstonii)  as  Threatened 

AQENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  withdrawal. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  withdraws  the 


proposal  to  list  Johnston's  rock-cress 
(Arabis  johnstonii)  as  a  threatened 
species  under  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  The 
Service  finds  that  insufficient 
information  is  available  to  substantiate 
the  threats  previously  identified  to  the 
species.  Although  this  species  has  a 
restricted  range  and  threats  can  be 
identified  to  a  portion  of  one  of  its  two 
major  population  centers,  the  Service 
believes  these  threats  are  being 
minimized  by  the  actions  of  the  San 
Bernardino  National  Forest  in  managing 
grazing  activities.  Also,  the  lack  of 
progress  on  proposed  development  in 
the  Pine  Meadow  area  diminishes 
threats  to  that  population.  If  future 
development  and  grazing  threats  re- 
occur, the  Service  may  revisit  the  need 
to  list  this  species  and  repropose  Arabis 
johnstonii,  if  necessary.  Based  on  the 
lack  of  such  evidence  the  Service 
concludes  that  listing  of  this  species  is 
not  warranted. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Carlsbad  Fish  and  Wildhfe 
Office,  U.S.  Fish  and  Wildlife  Service. 
2730  Loker  Avenue  West,  Carlsbad, 
Cahfomia,  92008. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Wallace,  Ph.D.,  Botanist,  Carlsbad 
Fish  and  Wildhfe  Office,  U.S.  Fish  and 
Wildlife  Service,  at  the  above  address 
(760/431-9440). 

SUPPLEMENTARY  INFORMATION: 


Background 

On  August  2, 1995,  the  Service 
published  in  the  Federal  Register  (60 
FR  39337)  a  proposal  to  Hst  seven  plant 
species  from  the  mountains  of  southern 
Cahfomia  as  endangered  or  threatened. 
Included  among  these  seven  taxa  was 
Arabis  johnstonii  (Johnston's  rock- 
cress),  the  subject  taxon  of  this 
withdrawal.  Arabis  johnstonii  was 
proposed  as  a  threatened  species  in  the 
1995  proposal.  Arabis  johnstonii  is  a 
member  of  the  mustard  family 
(Brassicaceae)  and  was  described  by 
Philip  A.  Mimz  (1932)  based  on  a 
collection  made  in  May  1922  by  Munz 
and  Ivan  M.  Johnston  at  Kenworthy,  San 
Jacinto  Mountains,  Riverside  County, 
Cahfomia.  This  plant  is  a  herbaceous 
perennial  with  a  basal  rosette  of  linear- 
oblanceolate,  entire,  densely  pubescent 
leaves  from  which  the  flower  stalk 
arises.  The  petals  are  purple  and  8  to  10 
millimeters  (mm)  (0.32  to  0.4  inches 
(in))  long.  The  elongate  fruits  (siUques) 
are  erect  to  spreading,  3  to  5  centimeters 
(an)  (1  to  2  in)  long.  This  species 
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flowers  f  rom  February  to  June.  Arabis 
johnstonii  is  distinguished  from  other 
members  of  the  genus  in  the  area  by  its 
long,  narrow  fruits,  and  narrow,  linear- 
oblanceolate,  densely  gray-hairy  leaves 
(Rollins  1993). 

Arabis  johnstonii  is  found  in 
chaparral  and  pine  forest  habitats  from 
1,400  to  2,150  meters  (m)  (4,500  to  7,050 
feet  (ft))  in  the  southern  San  Jacinto 
Mountains.  Two  distinct  population 
centers  are  known,  one  in  the  vicinity 
of  Gamer  Valley  and  the  other 
approximately  6.5  kilometers  (km)  (4 
miles  (mi))  to  the  east  along  the  Desert 
Divide.  This  species  occvu^  on  private 
lands  and  lands  administered  by  the 
U.S.  Forest  Service  (FS). 

Summary  of  Comments  and 
Recommendations 

In  the  August  2, 1995,  proposed  rule 
(60  FR  39337)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  to  be  considered  in  making 
a  final  listing  determination.  The 
comment  period  closed  on  October  9, 
1995.  Appropriate  Federal  and  State 
agencies,  county  and  city  governments, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Individual 
newspaper  notices  of  the  proposed  rule 
were  pubhshed  in  the  San  Diego  Union- 
Tribune  and  The  Press-Enterprise  on 
August  10, 1995.  No  request  for  a  public 
hearing  was  received. 

During  the  comment  period,  the 
Service  received  two  written  comments, 
both  of  which  opposed  the  proposed 
listing.  Both  comments  related  only  to 
the  taxa  that  occur  in  the  Big  Bear 
Valley  region  of  the  San  Bernardino 
Mountains,  California.  No  conunents 
specific  to  the  Arabis  johnstonii  were 
submitted.  Specific  comments  on  the 
other  species  proposed  with  Arabis 
johnstonii  and  general  comments  , 
relevant  to  the  proposed  rule  are 
discussed  in  a  separate  Federal  Register 
final  rule,  which  is  published 
concvurently  with  this  withdrawal.  The 
Service  solicited  peer  review  of  the 
proposed  rule  from  three  independent 
reviewers,  however,  no  responses  were 
received. 

Summary  of  Factors  Affecting  the. 
Species 

The  Service  must  consider  five  factors 
described  in  section  4(a)(1)  of  the  Act 
when  determining  whether  to  list  a 
species.  These  factors,  and  their 
application  to  the  Service's  decision  to 
withdraw  the  proposal  to  list  Arabis 
johnstonii  (Munz)  (Johnston's  rock- 
cress),  are  as  follows: 


A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange.  The 
proposed  rule  (60  FR  39337)  identified 
residential  and  recreational 
development,  and  destruction  and 
degradation  of  its  habitat  by  livestock  in 
the  Lake  Hemet  and  Gamer  Valley  areas 
as  threats  to  Arabis  johnstonii.  The 
Service  is  aware,  however,  of  only  two 
reports  to  substantiate  these  claims.  One 
of  these  reports  (Cole  1979)  identifies 
development  as  a  threat  at  only  one  of 
four  localities,  the  other  three  of  which 
are  in,  or  adjacent  to,  the  San 
Bernardino  National  Forest. 
Furthermore,  this  report  identifies  a 
need  for  more  field  work  to  determine 
the  present  range  and  endangerment  of 
Arabis  johnstonii  (Cole  1979). 

Berg  and  Krantz  (1982)  conducted 
surveys  a  few  years  later  on  the  San 
Bernardino  National  Forest  and  lumped 
the  four  localities  of  Cole  (1979)  into 
two,  one  in  Gamer  Valley  and  the 
second  along  the  ridgeline  known  as 
Desert  Divide  several  kilometers  to  the 
east.  At  the  time,  it  was  noted  that 
residential  development  in  Pine 
Meadow  was  likely  to  extirpate  that 
portion  of  the  Gamer  Valley  population. 
However,  the  proposed  development  in 
Pine  Meadow  has  not  occurred  and  the 
Service  (B.  McMillan,  USFWS,  pers. 
comm.  1997)  is  not  aware  of  any 
progress  toward  development  in  this 
area.  Berg  and  Krantz  (1982)  also  noted 
that  intensive  grazing  by  cattle  would 
have  an  adverse  impact  on  this  species 
due  to  increased  competition  from 
weedy  species  as  a  result  of  trampling 
of  its  clay  substrate,  which  is 
particularly  vulnerable  when  it  is 
saturated.  This  is  apparently  the  only 
available  documentation  on  the 
significance  of  cattle  grazing  as  a 
potential  threat  to  Arabis  johnstonii. 
Berg  and  Krantz  (1982)  also  reported, 
however,  that  both  populations  were 
relatively  stable  at  the  time.  Based  on 
their  reported  mean  population 
densities  and  total  area,  a  population  of 
over  500,000  plants  were  in  existence. 
Moreover,  in  a  response  to  a  request  for 
information,  one  of  the  authors 
indicated  that  he  had  not  visited  the 
area  since  1982,  and  stated  only  that  "an 
endangerment  status  of  threatened  may 
be  supported  by  this  [1982]  evidence" 
(Tim  Krantz,  in  litt.,  1993).  Based  on 
further  evaluation  and  clarification  of 
the  information,  the  threats  are  not  as 
significant  as  previously  believed.  For 
example,  the  intensive  grazing,  noted  by 
Berg  and  Krantz  (1982)  as  a  potential 
threat,  has  not  taken  place;  the 
development  in  Pine  Meadow,  which 
was  anticipated  in  the  proposed  rule. 


has  not  materialized;  and  finally,  the 
lack  of  corroborative  evidence  of  these 
threats  over  the  last  15  years  has  led  the 
Service  to  determine  that  the  threats  do 
not  warrant  listing.  The  threat  of 
trampling  individual  plants,  as  stated  in 
the  proposed  rule,  is  not  widespread. 
Cattle  are  generally  present  in  meadow 
areas,  whereas  this  species  tends  to 
occur  at  dryer  sites  outside  of  the 
meadow  proper. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  applicable. 

C.  Disease  orpredation.  Not 
applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Efforts  by  the 
San  Bernardino  National  Forest  to 
manage  the  grazing  allotments  are 
minimizing  the  threats  to  Arabis 
johnstonii.  The  Service  anticipates  the 
cooperation  of  the  FS  if  adjustments  to 
their  management  practices  prove 
necessary. 

E.  Other  natural  or  marunade  factors 
affecting  its  continued  existence.  Not 
applicable. 

Finding  and  Withdrawal 

After  a  thorough  review  and 
consideration  of  all  information 
available  the  Service  has  determined 
that  listing  of  Arabis  johnstonii  as 
threatened  is  not  warranted  at  this  time. 
The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  in  the 
development  of  this  withdrawal  notice. 
Residential  and  recreational 
development  appear  limited  to  one 
portion  of  the  Gamer  Valley  and, 
therefore,  imlikely  to  have  a  significant 
impact  on  the  species.  All  other 
populations,  when  last  visited,  were 
described  as  stable.  While  excessive 
trampling  by  cattle  may  pose  a  potential 
threat  in  some  areas,  there  is  no 
evidence  that  this  threat  has  been 
realized,  or  that  it  is  likely  to  have  a 
significant  impact.  The  threat  from 
livestock  trampling  stated  in  the 
proposed  rule  is  not  vddespread.  Cattle 
generally  graze  in  meadow  sites, 
whereas  Arabis  tends  to  occur  at  d^er 
sites  out  of  the  meadow  proper.  The  FS 
has  proposed  reducing  grazing  impacts 
when  they  are  in  evidence  by  altering 
management  practices.  In  addition,  the 
threat  of  proposed  development  noted 
in  the  proposed  rule  has  not  occurred. 
The  current  level  of  threats  to  this 
species  do  not  warrant  listing.  The 
Service  finds,  therefore,  that  there  is  no 
substantial  evidence  available  to 
indicate  that  Arabis  johnstonii  is  likely 
to  become  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range.  The 
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other  six  plant  taxa  included  in  the 
proposed  rule  with  A.  johnstonii  are 
discussed  in  a  separate  Federal  Register 
final  rule  published  concurrently  with 
this  with(&awal. 
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available  upon  request  from  the  U.S. 
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Dated:  September  1, 1998. 
Jamie  Rappapoit  Qark, 

Director.  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  98-24503  Filed  9-11-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC99 

Endangered  and  Threatened  Wildlife 
and  Plants;  Withdrawal  of  Proposed 
Listing  of  Two  Plants  as  Endangered, 
and  Four  Plants  as  Threatened  From 
the  Foothills  of  the  Sierra  Nevada 
Mountains  in  California 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  withdraws  the 
proposal  to  list  Lupinus  citrinus  var. 
deflexus  (Mariposa  lupine)  and 
Mimulus  shevockii  (Kelso  Creek 
monkeyflower)  as  endangered  species, 
and  Allium  tuolumnense  (Rawhide  Hill 
onion),  Carpenteria  calif omica 
(carpenteria),  Fritillaria  striata 
(Greenhom  adobe  lily),  and  Navarretia 
setiloba  (Piute  Mountains  navarretia)  as 
threatened  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Service  finds  that 
available  information  does  not  support 
the  listing  of  these  species  as 
endangered  or  threatened.  While  current 
and  future  urbanization,  off-highway 
vehicle  (OHV)  use,  agricultural  land 
conversion,  potential  overgrazing,  and/ 
or  trampling  variously  threaten  some 
populations  of  these  six  taxa,  there  is 


not  substantive  evidence  that  these 
threats  are  sufficiently  widespread  to 
pose  a  significant  threat  Some  of  these 
plants  are  vulnerable  to  extirpation  from 
random  events  due  to  their  small 
population  size,  small  numbers  of 
populations,  and/or  small  range  but  this 
vulnerability,  in  and  of  itself,  is  not 
sufficient  justification  to  warrant  their 
listing.  Therefore,  the  Service  finds  that 
the  six  plant  species  are  not  threatened 
with  extinction  throughout  all  or  a 
significant  portion  of  their  ranges  in  the 
foreseeable  future  and  do  not  meet  the 
definition  of  threatened  or  endangered 
species. 

DATES:  This  withdrawal  is  made  on 
September  14, 1998. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Sacramento  Fish  and 
WildUfe  Office,  U.S.  Fish  and  WildUfe 
Service,  3310  El  Camino  Avenue.  Suite 
130,  Sacramento,  California  95821- 
6340. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Elam,  Kenneth  Fuller,  or  Dwight 
Harvey  at  the  above  address  or  by 
telephone  (916)  979-2120. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  4, 1994,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  published  in 
the  Federal  Register  (59  FR  50540)  a 
proposal  to  list  as  endangered  or 
threatened  10  plant  species  from  the 
foothills  of  the  Sierra  Nevada  Mountains 
in  California.  Included  among  these  10 
taxa  were  the  six  subject  taxa  of  this 
notice.  Allium  tuolumnense  (Rawhide 
Hill  onion),  Carpenteria  califomica 
(carpenteria),  Fritillaria  striata 
(Greenhom  adobe  lily),  Lupinus  citrinus 
var.  deflexus  (Mariposa  lupine), 
Mimulus  shevockii  (Kelso  Creek 
monkeyflower),  and  Navarretia  setiloba 
(Piute  Moimtains  navarretia).  The 
remaining  four  taxa,  Brodiaea  pallida 
(Chinese  Camp  brodiaea),  Calyptridium 
pulchellum  (Mariposa  pussypaws), 
Clarkia  springvillensis  (Springville 
clarkia),  and  Verbena  califomica  (Red 
Hills  vervain),  are  addressed  separately 
in  a  final  rule  published  concurrently 
with  this  notice. 

Allium  tuolumnense  was  first 
recognized  as  distinct  by  Marion 
Ownbey  (Munz  and  Keck  1959),  who 
referred  to  it  as  Allium  sanbomii  var. 
tuolumnense,  although  the  first  valid 
published  description  of  the  plant  was 
by  Hamilton  P.  Traub  (1972).  Stella 
Dension  and  Dale  McNeal  (1989) 
revised  the  A.  sanbomii  qcomplex  and 
elevated  the  variety  to  a  species  based 
upon  the  position  of  stamens  and  styles 


and  the  length  and  shape  of  perianth 
segments  (sepals  and  petals). 

Allium  tuolumnense  is  an  erect, 
herbaceous  perennial  of  the  lily  family 
(Liliaceae)  that  grows  fit)m  imderground 
bulbs.  This  species  has  fleshy,  green 
entire  leaves  that  reach  a  height  of  25  to 
50  centimeters  (cm)  (10  to  20  inches 
(in)).  The  loose,  20  to  60  flowered, 
white-  or  pink-flushed  inflorescence 
appears  in  late  March  to  early  May. 
Allium  tuolunmense  differs  from  A. 
sanbomii  and  A.  jepsonii  in  its  entire, 
spreading  periandi  segments,  fringed 
ovarian  bumps  (processes),  and  early 
blooming  period  that  does  not  overlap 
with  any  other  Allium  species  within  its 
range.  Although  this  plant  can 
reproduce  from  seed,  A.  tuolumnense 
tends  to  reproduce  asexually  firom  its 
underground  bulb,  forming  small 
colonies  of  usually  fewer  than  100 
plants  per  colony  (BioSystems  Analysis 
1984).  Allium  tuolumnense  is  a  highly 
restricted  endemic  that  grows  only  on 
serpentine  soils  in  the  foothills  of  the 
Sierra  Nevada  Mountains  in 
southwestern  Tuolumne  County 
between  400  and  600  meters  (m)  (1.310 
to  1,970  feet  (ft))  in  elevation.  Allium 
tuolumnense  is  known  from  four 
localities —  Table  Mountain,  Quartz 
Mountain,  the  Red  Hills,  and  the 
Moccasin  area.  The  entire  range  of  the 
species  comprises  a  342  square 
kilometer  (sq  km)  (132  square  mile  (sq 
mi))  area.  Occupied  habitat  within  the 
range  of  the  species  is  estimated  to  be 
approximately  388  hectares  (ha)  (960 
acres  (ac))  (California  Natural  Diversity 
Database  (CNDDB)  1997). 
Approximately  25  percent  of  A. 
tuolumnense  occupied  habitat  is  found 
on  private  lands  and  75  percent  on 
lands  administered  by  the  Bureau  of 
Land  Management  (ELM).  At  the  time  of 
the  proposed  rule,  populations  of  A. 
tuolumnense  were  thought  to  be 
variously  threatened  by  placer  mining, 
urbanization,  and  potentially  by 
overgrazing. 

John  C.  Fremont  collected  Carpenteria 
califomica  from  an  area  in  the  Kings 
River  watershed  on  his  third  expedition 
to  California  in  1846.  John  Torrey  (1852) 
first  described  C.  califomica  from 
specimens  sent  to  him  by  John  Fremont 
TTie  species  is  the  only  member  of  the 
genus  Carpenteria,  one  of  California's 
many  endemic  genera  that  are  relicts 
without  close  relatives.  The  genus 
probably  had  a  wider  range  in  early 
Tertiary  time  (Barbour  and  Major  1988). 
An  estimated  one-third  of  the  total 
distribution  of  species  has  been  lost  to 
habitat  loss  and/or  alteration  since  the 
species  was  discovered  in  the  1840's 
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(California  Department  Fish  and  Game 
(CDFG)  1989).  Although  land  and  road 
development  appear  to  have  been  major 
causes  of  past  habitat  losses  and 
fragmentation,  pending  development 
proposals  are  insufficient  to  pose  a 
substantial  threat  of  further  losses  and 
deCTadation  of  occupied  habitat. 

Carpenteria  californica  belongs  to  the 
mock  orange  family  (Philadelphaceae). 
The  species  is  an  erect  to  spreading 
evergreen  shrub,  growing  to  1  to  2  m  (3 
to  6.5  ft)  in  height.  Some  individuals 
grow  to  4  m  (13  ft)  tall.  Plants  have 
glossy  green,  opposing  leaves,  and 
smooth  pale  bark  that  peels  in  large 
sheets  in  the  late  simimer.  Terminal, 
white,  showy  flowers  appear  in  May  or 
June  and  last  through  July  at  higher 
elevations.  Carpenteria  californica 
requires  fire  for  seed  germination  and 
reduction  of  competition,  and  rest  from 
grazing  for  three  years  after  germination 
to  facilitate  longterm  survival. 
Carpenteria  californica  is  found  along 
drainages  and  mesic  areas  on  mostly 
granitic  soils  from  460  to  1,220  m  (1,500 
to  4,000  ft)  within  the  chaparral  and 
woodland  commtmities  of  the  western 
foothills  of  the  Sierra  Nevada  Mountains 
primarily  in  eastern  Fresno  County.  A 
newly  discovered  occurrence  of  about 
40  individuals  was  found  in  1997  in 
Madera  County  just  to  the  north  of 
Fresno  County  (Joanna  Clines  et  al.. 
United  States  Forest  Service,  Sierra 
National  Forest,  in  litt.  1997). 

At  the  time  of  the  proposed  rule, 
Carpenteria  californica  was  known  from 
six  occurrences  distributed  over  a  583 
sq  km  (225  sq  mi)  area  in  Fresno 
County.  One  of  these  occurrences  is  on 
private  land,  four  are  on  lands 
administered  by  the  U.S.  Forest  Service, 
Sierra  National  Forest,  and  one  is  on 
both  private  and  Forest  Service  lands. 
The  Madera  County  population  is  on  the 
Sierra  National  Forest  (J.  Clines  etal..  in 
litt.  1997).  The  total  number  of 
individual  plants  among  these  seven 
occurrences  is  estimated  to  be  8,000  (J. 
Clines.  in  litt.  1997),  and  the  estimated 
habitat  area  is  approximately  7.117  ha 
(17,587  ac)  (CNDDB  1997). 
Approximately  30  percent  of  C. 
californica  individuals  occur  on  private 
lands,  and  most  of  the  remaining  70 
percent  occur  on  Federal  lands  (James 
Boynton,  Sierra  National  Forest,  in  litt. 
1993).  The  Sierra  National  Forest  has 
established  a  101-ha  (250-ac) 
Carpenteria  Botanical  Reserve  to  protect 
one  part  of  an  occurrence  of  this 
species.  Individual  plants  also  occur 
within  the  Sierra  National  Forest's 
Backbone  Natural  Research  Area.  A 
portion  of  one  occurrence  of  C. 
califomicais  protected  on  a  121-ha 
(300-ac)  private  preserve  owned  by  The 


Nature  Conservancy  (TNC).  At  the  time 
of  the  proposed  rule,  C.  californica  was 
thought  to  be  variously  threatened  by 
urbanization,  fire  management, 
overgrazing  and/or  trampling  by  cattle, 
and  inadequate  State  regulatory 
mechanisms,  and  to  be  potentially 
threatened  by  illegal  dumping,  highway 
construction,  maintenance  of  road 
rights-of-way  activities,  and  competition 
from  native  brush  species. 

Alice  Eastwood  (1931)  described 
Fritillaria  striata  from  specimens 
collected  by  Roy  Weston  on  the 
Rattlesnake  Grade  in  the  Greenhorn 
Moimtains  of  Kern  County.  Fritillaria  is 
a  genus  of  slender,  herbaceous,  bulb- 
forming  perennials  in  the  lily  family 
(Liliaceae).  An  unbranched  stem  grows 
5  to  10  cm  (2  to  4  in)  above  the  surface 
of  the  ground  from  an  imdergroimd 
bulb.  The  underground,  spherical  bulb 
is  found  20  to  35  cm  (8  to  13  in)  deep 
undergroimd  and  is  15  to  20  millimeters 
(mm)  (0.6  to  0.8  in)  in  diameter.  The 
predominantly  basal,  alternate  to 
opposite  leaves  are  oblong  to  lance- 
shaped,  1  to  2  cm  (0.4  to  0.8  in)  wide 
and  6  to  10  cm  (2  to  4  in)  long.  The 
upper  leaves  are  narrower  and  undulate. 
One  to  four  fragrant,  bell-shaped  flowers 
appear  from  February  through  April. 
Fritillaria  striata  differs  from  the  related 
F.  pluriflora  (adobe  lily),  which  occurs 
in  the  northern  Sacramento  Valley 
foothills,  in  the  shape,  size,  and  coloring 
of  the  flowers,  the  conspicuous 
nectaries,  and  the  converging  stigmas 
(Stebbins  1989.  Eastwood  1931). 

Fritillaria  striata  is  found  on  heavy, 
usually  red,  clay  soils  in  the  annual 
grasslands  eind  in  the  blue  oak  (Quercus 
dougaslii)  woodlands  of  the 
southeastern  San  Joaquin  Valley  and 
western  Sierra  Nevada  foothills  and  the 
northern  foothills  of  the  Tehachapi 
Mountains.  At  the  time  the  proposed 
rule  was  published.  14  occurrences  of  F. 
striata  were  known  in  Kern  County,  and 
3  occurrences  were  known  from  Tulare 
County  (CNDDB  1997).  During  the 
fourth  comment  period  for  the  proposed 
rule,  six  additional  occurrences  of  F. 
striata  in  Kern  Coimty  were  reported 
(Dennis  MuUins,  Tejon  Ranch,  in  litt. 
1997).  Occiurences  of  F.  striata  are 
scattered  discontinuously  over  a  7,250 
sq  km  (2,800  sq  mi)  area;  however,  the 
estimated  occupied  area  of  the 
occurrences  is  less  than  202  ha  (500  ac) 
(CNDDB  1997).  The  23  occurrences 
range  in  elevation  from  300  to  1,430  m 
(1,000  to  4,800  ft).  All  occurrences  occur 
on  private  land.  Although  no 
occurrences  ase  protected  in  public 
ownership,  F.  striata  appear  to  be 
actively  managed  for  the  protection  of 
the  plants  at  two  locations  (CNDDB 
1997).  At  the  time  of  the  proposed  rule. 


F.  striata  was  thought  to  be  variously 
threatened  by  urbanization,  agricultural 
land  conversion,  road  widening, 
emergency  road  maintenance, 
inadequate  State  regulatory 
mechanisms,  livestock  use,  competition 
from  non-native  grasses,  and  OHV  use. 

Joseph  Congdon  (1904)  described 
Lupinus  deflexus  from  specimens  that 
he  collected  near  Mariposa  Creek  in 
Mariposa  County  in  1903.  WilHs  Jepson 
(1936)  revised  the  treatment  of  this 
species  and  reduced  the  plant  to  varietal 
status,  Lupinus  citrinus  var.  deflexus. 
Lupinus  citrinus  var.  deflexus  is  an 
erect,  diffusely-branched  annual  herb 
belonging  to  the  pea  family  (Fabaceae). 
The  3  to  5  decimeter  (dm)  (12  to  20  in) 
high  plants  are  short,  hairy  to  hairless, 
and  have  palmately  compound  leaves 
that  are  15  to  25  nun  (0.5  to  1.0  in)  long. 
The  six  to  nine  leaflets  are  about  one- 
third  as  wide  as  they  are  long  and  are 
linear  or  spatulate  in  shape  Mdth 
rounded  or  obtuse  tips.  White  flowers 
that  may  have  pink  or  lavender  tips 
appear  bom  April  through  May. 

Lupinus  citnnus  var.  deflexus  grows 
on  decomposed  granitic  sands  on 
ridgetops  and  hiUsides  in  openings  in 
the  foothill  woodlands  from  475  to  580 
m  (1.400  to  1,900  ft)  in  elevation.  The 
six  occvirrences  of  this  plant  occur  on 
private  lands  in  Mariposa  County  over 
a  40  sq  km  (15  sq  mi)  area.  Two  of  the 
six  occurrences  grow  with  Calyptridium 
pulchellum,  a  species  the  Service  is 
listing  as  threatened  in  the  final  rule 
being  published  concurrently  with  this 
withdrawal.  At  the  time  of  the  proposed 
rule,  L.  c.  var.  deflexus  was  thought  to 
be  threatened  by  urbanization, 
inadequate  State  regulatory 
mechanisms,  and  potentially  by 
overgrazing. 

Lawrence  Heckard  and  Rimo 
Bacigalupi  (1986)  first  described 
Mimulus  shevocidi  from  specimens 
collected  by  James  Shevock  around  the 
Kelso  Creek  area  near  the  east  base  of 
the  Piute  Mountains  in  Kem  County. 
Mimulus  shevockii  is  an  erect,  desert 
annual  in  the  snapdragon  family 
(Scrophulariaceae).  This  plant  grows  to 
1  dm  (4  in)  in  height  and  has  opposite, 
sessile,  somewhat  fleshy  leaves  along 
reddish  stems.  Asymmetric  flowers 
appear  from  late  March  to  May.  The 
corolla  is  two-lipped.  The  upper  flower 
lip  has  two  short,  entire,  lateral  maroon- 
purple  lobes.  The  lower  flower  lip  is 
similar  but  larger  in  size  and  has  an 
additional  large,  partially  divided 
yellow  lobe  with  red  mottling.  Mimulus 
androsaceus  (rockjasmine 
monkeyflower)  and  M.  fremontii 
(Fremont's  monkeyflower)  grow  with  JVf. 
shevockii  and  have  some  similar 
vegetative  features  but  differ  in  flower 
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color.  Mimulus  androsaceus  has  a  red- 
purple  flower  and  M.  fremontii  has  a 
rose-purple  flower. 

Mimulus  shevockii  occurs 
predominately  in  loamy,  coarse  sands 
on  alluvial  fans  and  deposits  of  granitic 
origin  within  the  Joshua  tree  [Yucca 
brevifolia)  or  California  jimiper 
{Juniperus  californica)  xeric  woodlands 
in  Kem  County.  Mimulus  shevockii  is 
found  within  an  elevational  range  of  975 
to  1.250  m  (3.200  to  4,100  ft).  Seven  of 
the  eight  known  occurrences  of  M 
shevockii  are  within  a  31  sq  km  (12  sq 
mi)  area,  with  the  remaining  occurrence 
14  km  (9  mi)  to  the  northwest.  Four 
occurrences  of  M.  shevockii  are  found 
on  ELM  land,  one  is  on  private  land, 
and  three  occur  partially  on  BLM  land 
and  ptartially  on  private  land  (CNDDB 
1997).  Approximately  400  occupied  ha 
(990  ac)  of  M.  shevockii  occur  on  BLM 
land,  and  approximately  408  occupied 
ha  (1,000  ac)  occur  on  private  land  ' 
(Susan  Carter,  BLM,  pers.  comm. 
1997a).  Since  the  proposed  rule  was 
published,  three  new  occurrences  have 
been  found  (S.  Carter,  in  litt.  1995a, 
1995b;  CNDDB  1997).  and 
approximately  645  ha  (1.600  ac)  of 
potential,  imsurveyed  habitat  on  BLM 
land  have  been  identified  (S.  Carter,  in 
litt.  1996).  At  the  time  of  the  proposed 
rule.  M.  shevockii  was  thought  to  be 
threatened  by  urbanization,  OHV  use, 
and  agricultural  land  conversion. 

Frederick  Coville  (1893)  described 
Navarretia  setiloba  from  plants  that  he 
collected  fit>m  a  ridge  between  Kemville 
and  Havilah  in  Kem  County.  Navarretia 
setiloba  is  an  erect  annual  plant  in  the 
phlox  family  (Polemoniaceae).  The 
species  grows  8  to  20  cm  (3  to  8  in)  tall 
and  has  a  few  branches.  Tlie  linear, 
piimately-lobed  leaves  have  rigid, 
spinose  lobes.  The  terminal  lobe  is 
broadly  lanceolate  and  often  purplish. 
The  inflorescence  is  about  10  mm  (0.4 
in)  long,  has  20  to  30  purple  flowers, 
and  appears  from  April  through  June. 
The  flowers  are  subtended  by  spiny 
bracts  that  are  constricted  in  the  middle. 
Navarretia  setiloba  is  distinguished 
from  closely  related  species  (sympatric 
congeners)  in  the  same  locations  by  the 
broad  terminal  lobe  on  each  leaf  and  by 
its  purple  flowers. 

Navarretia  setiloba  grows  on  heavy, 
often  red-coloied,  clay  soils  within  blue 
oak  [Quercus  douglasii],  foothill  pine 
(Pinus  sabbiniana),  or  juniper 
(Juniperus  californica)  woodlands 
between  300  and  960  m  (1,000  to  3,200 
ft).  Six  small  occurrences  of  N.  setiloba 
are  known  from  Kem  County  and  are 
scattered  over  a  4.000  sq  km  (1.560  sq 
mi)  area.  The  known  occupied  habitat  of 
N.  setiloba  is  less  than  6.5  ha  (16  ac) 
(CNDDB  1997).  One  occurrence  is  found 


on  land  administered  by  the  BLM,  and 
five  occurrences  are  foimd  on  private 
lands  (CNDDB  1997).  At  the  time  of  the 
proposed  rule,  N.  setiloba  was  thought 
to  be  threatened  by  urbanization  and 
OHV  use. 

Finding  and  Withdrawal 

The  Service  finds  that  the  various 
threats  to  all  or  most  of  the  populations 
within  the  ranges  of  Allium 
tuolumnense,  Carpenteria  californica, 
Fritillaria  striata,  Lupinus  citrinus  var. 
deflexus,  Mimulus  shevockii,  and 
Navarretia  setiloba  are  insufficient  to 
warrant  listing  these  species. 

Summary  of  Comments  and 
Recommendations 

In  the  October  4, 1994.  proposed  rule 
(59  FR  50540)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to 
development  of  a  final  mle.  Appropriate 
Federal  agencies.  State  agencies,  Coimty 
and  City  governments,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
provide  comments.  Newspaper  notices 
inviting  public  comment  were 
published  in  the  Bakersfield  Califomian 
and  Porterville  Recorder  on  October  10, 

1994.  and  the  Fresno  Bee  and  Tuolumne 
Union  Democrat  on  October  25. 1994. 
The  comment  period  closed  on 
December  5, 1994. 

As  a  result  of  receiving  seven  requests 
for  one  or  more  public  hearings,  the 
Service  reopened  and  extended  the 
conmient  period  until  Febmary  13, 1995 
(59  FR  67268).  The  Service  held 
informational  meetings  with  interested 
parties  about  the  proposed  rule  in 
Fresno  on  January  25. 1995.  in  Visalia 
on  January  26. 1995,  and  in  Bakersfield 
on  January  27. 1995.  On  January  31. 

1995,  the  Service  conducted  a  public 
hearing  in  Bakersfield.  The  Service 
received  three  requests  to  postpone  or 
delay  the  hearing  and  three  additional 
requests  to  extend  the  comment  period 
beyond  Febraary  13, 1995.  Responding 
to  these  requests,  the  Service  extended 
the  comment  period  until  Jime  4, 1995 
(60  FR  8342).  The  Service  reopened  the 
comment  period  on  Febmary  4, 1997 
(62  FR  5199),  and  again  on  June  30, 
1997  (62  FR  35116),  to  update  and 
clarify  information  'received  during  the 
two  prior  comment  periods. 

The  Service  received  314  comments 
(i.e.,  letters,  phone  calls,  facsimiles,  and 
oral  testimony)  from  96  individuals  or 
agency  or  group  representatives 
concerning  the  proposed  rule  to  list  the 
six  species  which  are  now  part  of  the 
withdrawal  notice.  Twenty-six  people 
provided  60  comments  supporting  the 


proposed  listing  of  the  species  in  this 
withdrawal  notice,  28  people  opposed 
the  proposed  listing  and  provided  162 
comments,  and  42  people  provided  92 
informational  comments.  Several 
commenters  provided  additional 
information  that,  along  with  other 
clarifications,  has  been  incorporated 
into  the  "Backgroimd"  or  "Summary  of 
Factors  Affecting  the  Species"  sections 
of  this  withdrawal.  Opposing  and 
technical  comments  have  been 
organized  into  eight  specific  issues. 
These  issues  and  the  Service's  response 
to  each,  are  summarized  below. 

Issue  1 — Sufficiency  and  Admissibility 
of  Data 

Comment:  Several  commenters  stated 
that  data  used  in  the  proposed  rule  to 
list  these  six  plants  in  this  vnthdrawal 
notice  were  either  incomplete, 
inaccurate,  insufficient,  erroneous, 
unsubstantiated,  inadequate, 
imsdentific.  subjective,  unsupported,  or 
based  only  on  biased  opinions  in  favor 
of  listing  the  species,  or  required 
additional  research. 

Service  Response:  Information  used 
by  the  Service  in  proposing  to  list  and 
withdraw  the  species  was  gathered  from 
a  variety  of  sources,  including  Federal 
and  State  agencies,  local  governments, 
and  private  individuals,  including 
species  experts  and  scientists. 
Information  received  during  public 
comment  periods,  including  peer 
reviewer  comments  and  comments 
made  at  public  hearings,  provide  the 
foundation  for  determining  the 
withdrawal  of  the  six  taxa  in  this  notice. 
All  information  received  was  carefully 
evaluated  in  accordance  with  the 
interagency  policy  on  information 
standards  under  tie  Act.  published  on 
July  1. 1994  (59  FR  34271).  Criteria  for 
what  information  may  be  considered  are 
discussed  in  the  "Siunmary  of  Factors 
Affecting  the  Species"  section  of  this 
rule. 

Conmient:  Several  conmienters  stated 
that  data  were  or  may  have  been 
collected  by  trespass  and  questioned  the 
legahty  and  admissibility  of  the  data 
under  those  circumstances. 

Service  Response:  Among  the 
information  sources  used  by  the  Servioe 
is  information  from  Natural  Diversity 
Database  (CNDDB).  a  part  of  the  Natural 
Heritage  Program  of  the  California 
Department  of  Fish  and  Game  (CDFG). 
The  data  are  submitted  to  CNDDB  on  a 
standardized  form  and  carefully 
reviewed  by  the  staff  at  CNDDB. 
However,  the  form  does  not  ask  if 
written  or  verbal  permission  was 
requested  to  access  any  lands,  including 
private  lands.  Many  of  the  older 
observations  may  predate  the  more 
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recent  heightened  sensitivity  of 
landowners  to  individuals  searching  for 
rare  plants  on  private  lands.  Neither  the 
Service  nor  the  CDFG  condone 
trespassing. 

Comment:  Several  commenters  stated 
that  the  information  was  accurate,  and 
that  the  Service  would  not  have 
proposed  these  species  if  the  data  did 
not  support  the  proposed  listing. 

Service  Response:  The  Service 
gathered  the  best  available  information 
in  order  to  make  an  accurate 
determination  related  to  these  plant 
species.  The  Service  received  additional 
information  on  the  status,  distribution, 
and  threats  to  the  six  taxa  in  this 
withdrawal  notice  over  the  course  of 
four  comment  periods;  October  10, 1994 
to  December  5, 1994,  December  29, 1994 
to  June  4, 1995,  February  4, 1997  to 
March  6, 1997,  and  June  30, 1997  to 
August  30, 1997.  Based  upon  all  the 
comments  received,  the  Service 
determined  that  the  six  taxa  in  this 
notice  did  not  meet  the  definitions  of 
either  endangered  or  threatened  as 
stated  in  the  Act  and  implementing 
regulations  (50  CFR  424  subpart  A). 

Issue  2 — Species  are  or  are  not 
Threatened  or  Threats  are  not 
Substantiated 

Comment:  Several  commenters  stated 
that  some  of  the  species  were  more 
common  than  indicated  in  the  proposed 
rule,  or  some,  if  not  all,  of  the  species 
were  not  threatened  by  one  or  more 
factors  across  the  range  of  the  species. 

Service  Response:  The  Service 
conciu^  with  the  comment.  Additional 
information  regarding  the  status  of  the 
six  taxa  in  this  notice  is  discussed  in  the 
"Simimary  of  Factors  Affecting  the 
Species"  section  of  this  withdrawal.  The 
Service  has  determined  that  none  of 
these  six  plant  taxa  meet  the  definition 
of  a  threatened  or  endangered  species 
under  the  Act.  A  Ust  of  all  references 
used  to  formulate  this  withdrawal 
notice  is  available  at  the  Sacramento 
Fish  and  Wildlife  Office  upon  written 
request  (see  ADDRESSES  section). 

Issue  3 — Fire  Management 

Comment:  The  U.S.  Forest  Service  can 
use  controlled  fires  to  improve 
Carpenteria  califomica  habitat. 
California  Department  of  Forestry  and 
Fire  Protection  (CDFFP)  vegetation 
management  practices  such  as  fire 
suppression  and  controlled  bums  could 
and  should  be  used  to  benefit  C. 
califomica  on  private  lands. 

Service  Response:  The  Service  agrees 
that  vegetation  management  through 
controlled  burning  may  have  some 
benefits  for  selected  plant  species.  To 
illustrate,  controlled  burning  can 


promote  the  needed  sexual  reproduction 
of  Carpenteria  califomica  by  reducing 
the  competition  of  native  brush  species 
and  allowing  for  seeds  of  C.  califomica 
to  germinate  and  grow.  The  U.S.  Forest 
Service  started  to  construct  firebreaks 
on  lands  administered  by  the  Sierra 
National  Forest  in  1997  as  part  of  a  five 
year  program  of  controlled  burning  to 
promote  the  sexual  reproduction  of  C. 
califomica  (J.  Clines,  in  litt.  1997) 
(discussed  in  detail  in  Factor  E,  below). 
However,  in  regards  to  private  lands, 
please  see  the  next  comment  and 
response. 

Comment:  Firebreaks  are  used  as  one 
means  to  control  wildfires  and  can 
minimize  severe  impacts  of  fire  to 
vegetation,  and  should  facilitate  the 
burning  of  native  brush  and  grasses,  and 
thus  promote  the  propagation  of 
Carpenteria  califomica.  The  U.S.  Forest 
Service  and  CDFFP  have  a  new  fire 
suppression  facility  that  will  reduce 
response  time  for  initial  attacks  on 
wildfires  and  thus  reduce  the  effects  of 
wildfires,  and  the  urban  interface  issue 
with  C.  califomica.  The  CDFFP 
promotes  the  use  of  prescribed  bums  to 
control  native  and  non-native  vegetation 
without  which  C.  califomica  may 
decline. 

Service  Response:  The  Service  agrees 
that  controlled  burning  on  private  lands 
may  promote  the  longterm  reproduction 
of  some  selected  plant  species. 
However,  the  CDFFP  has  not  conducted 
any  controlled  or  prescribed  bums  in  C. 
califomica  habitat  to  facilitate  the 
needed  seed  germination  and  seedling 
establishment  of  C.  califomica  on 
private  lands  in  the  last  five  years. 
Furthermore,  controlled  burning  alone 
is  insufficient  to  insure  that  seedlings  of 
C.  califomica  vail  survive  any 
subsequent  cattle  trampling  or  grazing. 
Please  see  Factor  E  of  the  "Summary  of 
Factors  Affecting  the  Species"  section 
for  further  discussion. 

Issue  4 — Cultivation  and  Horticulture 

Comment:  Several  commenters  stated 
that  Carpenteria  califomica  should  not 
be  listed  because  it  can  be  conamerdally 
produced  in  California  from,  nursery 
(non-wild)  stock.  Populations  of  C. 
califomica  are  expanding  throughout  its 
range  and  in  England  from  the  nursery 
trade.  Successful  cultivation  guarantees 
that  the  plant  is  not  threatened  or 
endangered  under  intent  of  the  ESA. 

Service  Response:  One  of  the 
purposes  of  the  Act  is  to  provide  a 
means  whereby  the  ecosystems  upon 
which  endangered  and  threatened 
species  depend  may  be  conserved. 
Successful  cidtivation  of  a  species  such 
as  Carpenteria  califomica  for  the 
nursery  trade  does  not  meet  the 


piirposes  of  the  Act.  Nursery  cultivation 
and  sales  of  C.  califomica  do  not 
constitute  a  native  population  or  range 
expansion  or  extension  of  a  wild 
ecosystem  nor  do  those  activities  by 
thismselves  ensure  the  conservation  or 
protection  of  a  wild  ecosystem. 
Although  reintroduction  into  potential 
suitable  habitat  may  be  an  important 
recovery  tool,  such  reintroduction  of  C. 
califomica  does  not  necessarily  ensiire 
the  long-term  survival  of  the  species. 

Issue  5 — Range  and  Distribution 

Conunent:  The  Service  received 
comments  regarding  the  incomplete 
data  addressing  the  range  and 
distribution  of  Allium  tuolunmense, 
Fritillaria  striata,  and  Mimulus 
shevockii. 

Service  Response:  Some  commenters 
provided  do  additional  specific 
information  regarding  the  range  and 
distribution  of  Allium  tuolunmense, 
Fritillaria  striata,  and  Mimulus 
shevockii  that  could  be  used  in  this 
withdrawal  notice.  Other  conunenters 
provided  specific  information  regarding 
Fritillaria  striata  and  Mimulus  shevockii 
that  was  used  in  the  development  of  this 
withdrawal  notice.  Please  see  the 
"Background"  and  "Summary  of  Factors 
Affecting  the  Species"  sections  for 
further  discussion. 

Issue  6 — Existing  Regulatory 
Mechanisms 

Comment:  Several  commenters  stated 
that  the  existing  regulatory  measures 
available  through  State,  Federal  and 
local  laws,  mles  and  regulations  provide 
adequate  protection  for  the  six  species 
in  this  notice.  Other  commenters  stated 
that  the  existing  regulatory  mechanisms 
were  not  sufficient  to  protect  the  species 
included  in  this  notice  of  withdrawal, 
and  therefore  the  listing  should  go 
forward  to  provide  the  protection 
necessary  for  the  continued  existence  of 
these  species. 

Semce  Response:  Because  the  Service 
has  not  found  evidence  of  sufficient 
threats  to  any  of  these  species  to  warrant 
listing,  the  question  as  to  whether 
existing  regulatory  measures  are 
adequate  to  protect  them  is  irrelevant. 
See  the  discussion  under  Factor  D  of  the 
"Summary  of  Factors  Affecting  the 
Species"  section  for  further  detail. 

Issue  7^^razing 

Comment:  One  commenter  stated  that 
Fritillaria  striata  is  not  adversely 
impacted  by  cattle  grazing  and 
trampling  because  no  scientifically 
doamiented  studies  exist  to 
demonstrate  the  speculation  of  adverse 
impacts,  nor  is  it  threatened  at  the  five 
sites  which  are  noted  in  the  proposed 
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mle  to  have  heavy  grazing  or 
overgrazing  as  a  threat  because  the  visits 
were  done  by  people  who  had  no  range 
management  knowledge  or  training  and 
were  done  at  the  wrong  times  of  year, 
nor  is  it  threatened  by  competition  &x)m 
non-native  plants.  The  same  commenter 
stated  F.  striata  has  no  habitat  at  the 
Element  Occurrence  2,  and,  therefore, 
has  not  been  extirpated  due  to  heavy 
grazing  as  was  stated  in  the  proposed 
rule. 

Service  Response:  The  Service 
received  no  data  to  support  the 
contention  that  grazing  did  not  have 
adverse  impacts  to  any  occurrences  of 
Fritillaria  striata  as  stated  in  the 
proposed  rule.  Virtually  all  the 
information  regarding  adverse  impacts 
to  occurrences  of  F.  striata  that  the 
Service  received  was  anecdotal 
information.  No  special  training  in 
range  management  or  other  science  is 
needed  to  observe  that  individual  plants, 
of  F.  striata  are  consumed  and  flowers 
are  trampled  across  a  small  area  that 
contains  a  few  bimdred  individual 
plants.  The  timing  of  observations  of 
cattle  consimiing  and  trampling  flowers 
has  varied.  The  Service  also  received 
plant  count  data  for  a  single  year  on  10 
previously  unknown  sites  of  F.  striata 
which  have  been  historically  grazed  at 
various  seasons  of  use.  Although  other 
extirpations  have  occurred  to 
populations  of  F.  striata,  reports  to  the 
CDFG's  Natuj^  Heritage  Program 
indicate  that  the  Natural  Diversity  Data 
Base  Element  Occurrence  Number  2  had 
experienced  heavy  grazing  in  1990,  but 
is  still  extant  (CNDDB  1997).  Anecdotal 
observations  of  adverse  or  neutral 
impacts  to  occurrences  F.  striata  are  part 
of  the  pubUc  record.  Please  see  Factor 
C  in  the  "Summary  of  Factors  Affecting 
the  Species"  section  for  further 
discussion  of  grazing  as  it  relates  to 
these  species. 

Comment:  One  commenter  stated  that 
cattle  do  not  eat  Carpenteria  califomica 
flowers.  Another  commenter  stated  that 
grazing  reduces  the  competition  to  C. 
califomica  from  grasses  and  other 
species.  Another  commenter  stated  that 
Carpenteria  califomica  is  only  grazed 
and  trampled  for  about  three  years  after 
a  bum.  Lastly,  one  commenter  stated 
that  grazing  does  not  affect  the  C. 
califomica  ocourence  located  next  to  . 
Highway  168. 

Servjce  Response:  In  the  proposed 
rule,  the  Service  stated  that  overgrazing 
was  adversely  affecting  portions  of  two 
populations  of  Carpenteria  califomica 
in  Fresno  County.  The  Service  has  not 
ever  stated  that  cattle  eat  the  flowers  of 
C.  califomica  or  that  cattle  were 
adversely  affecting  that  portion  of  a 
population  of  C.  califomica  at  California 


State  Highway  168.  As  a  mature  plant, 
Carpenteria  califomica  is  not  readily 
grazed  by  livestock.  However,  in  a  three- 
year  study  of  the  effects  of  cattle  grazing 
and  trampling,  over  90  percent  of  400 
marked  seedlings  were  killed  by  grazing 
and  trampling  (Clines  1994). 

Comment:  One  commenter  stated  that 
grazing  reduces  competition  to 
Carpenteria  califomica  from  grasses  and 
other  species!  Another  commenter 
stated  Uiat  competition  from  native 
bmsh  species  may  adversely  affect  C. 
califomica. 

Service  Response:  Neither  commenter 
provided  the  Service  with  any 
information  nor  data  to  support  their 
respective  contentions.  Scientific 
literatiu«  on  the  effects  of  grazing  or 
competition  from  native  brush  species 
to  C.  califomica  is  lacking.  The  Service 
is  not  aware  of  any  data  that  supports 
or  refutes  that  competition  from  other 
plant  species  affects  C.  califomica,  or 
that  livestock  grazing  reduces 
competition  between  other  species  and 
C.  califomica.  For  more  discussion  on 
the  effects  of  livestock  grazing,  please 
see  Factor  C  in  the  "Simunary  of  Factors 
Affecting  the  Species"  section. 

Comment:  Navarretia  setiloba  only 
occurs  on  one  section  of  public  lands  in 
the  Piute  Moimtains  and  grazing  is  not 
likely  to  adversely  affect  this  species. 

Service  Response:  With  the  exception 
of  the  two  occurrences  of  Navarretia 
setiloba  that  occur  vrithin  an  urban 
setting  (e.g.,  inside  an  existing  mobile 
home  park  in  one  case),  ail  known 
occurrences  of  N.  setiloba,  including  the 
one  on  public  lands  in  the  Piute 
Mountains,  are  found  on  open 
rangelands  that  are  likely  grazed  by 
livestock.  At  the  time  of  the  proposed 
mle,  the  Service  did  not  state  that 
livestock  grazing  was  adversely  affecting 
any  of  the  populations  of  N.  setiloba  and 
is  not  aware  currently  that  any  one  of 
the  occurrences  is  adversely  affected  by 
livestock  grazing. 

Comment:  Some  occurrences  of 
Mimulus  shevockii  receive  some  grazing 
but  it  does  not  significantly  impact 
them. 

Service  Response:  At  the  time  of  the 
proposed  rule,  the  Service  did  not  state 
that  livestock  grazing  adversely  affected 
or  threatened  any  of  the  known 
populations  of  Mimulus  shevockii. 

Comment:  Several  commenters  stated 
that  grazing  and/or  trampling  is  good  for 
the  six  species  in  this  withdrawal  notice 
by  promoting  plant  vigor,  or  creates  a 
better  seedbed.  One  commenter  stated 
that  the  Service  holds  the  position  that 
all  grazing  is  overgrazing.  One 
commenter  stated  that  other 
environmental  factors  (e.g.,  rainfall)  are 


more  of  an  issue  for  these  species  than 
grazing. 

Service  Response:  The  Service  is 
unable  to  support  the  general  position 
that  grazing  is  either  beneficial  or 
detrimental  for  the  six  species  in  this 
withdrawal  notice.  Many  factors 
involved  in  livestock  management  and 
grazing  practices,  such  as  season  of  use, 
intensity,  duration,  and  stocking  levels, 
as  well  as  varying  climatic  conditions 
may  contribute  to  beneficial,  neutral,  or 
negative  impacts  to  individual  plant 
species  and  the  ecosystem  these  species 
inhabit.  Life  and  growth  stages  of 
individual  plant  species  may  also  enter 
into  accounting  of  any  effects  from 
livestock  grazing  and  are  often  coupled 
with  complex  interactions  of 
competition  with  other  plant  species 
and  other  indirect  effects.  This  lack  of 
available  scientific  literatuire,  along  with 
site  specific  observations  and  local 
extirpations  of  some  taxa,  fails  to 
support  a  position  that  grazing  is  always 
beneficial  to  the  six  taxa  in  this 
withdrawal  nodce.  The  Service  does  not 
maintain,  however,  that  all  grazing  is 
overgrazing  or  that  all  populations  are 
threatened  by  overgrazing,  but  rather 
that  grazing  at  some  locations  has  been 
observed  to  have  adverse  impacts  on 
Carpenteria  califomica  and  Fritillaria 
striata. 

Virtually  all  the  information  that  the 
Service  collected  regarding  adverse, 
beneficial,  and  neutral  livestock  grazing 
effects  on  the  six  taxa  is  anecdotal. 
However,  repeated  observations  over 
time  coupled  with  knowledge  of 
historical  land  uses  suggests  some  levels 
of  grazing  may  adversely  affect 
Carpenteria  califomica,  Fritillaria 
striata,  and  Lupinus  citrinus  var. 
deflexus.  However,  information  that  was 
provided  for  some  of  locations  of  some 
of  the  taxa  in  this  withdrawal  notice 
indicates  that  some  levels  of  livestock 
grazing  may  be  a  compatible  land  use 
with  Allium  tuolumnense,  Mimulus 
shevockii,  and  Navarretia  setiloba.  The 
effects  of  herbivory  by  any  anijnal, 
including  Uvestock,  is  addressed  under 
Factor  C,  "Disease  and  Predation" 
section  of  this  withdrawal  notice. 

Comment:  Several  commenters  stated 
that  threats  associated  with  livestock 
grazing  were  either  false,  or  purely 
speculative,  or  lacked  any  scientific 
oedence. 

Service  Response:  In  order  to  make  a 
final  determination  whether  to  list  10 
plant  species,  the  Service  evaluated  site 
specific  observations  of  known  plant 
occurrences  and  reviewed  an  extensive 
body  of  literature  on  the  impacts  of  non- 
native  mammals  to  plant  species.  The 
Service  also  reviewed  some  data 
regarding  plant  coimts  of  Fnti77cu7a  . 
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striata  at  13  sites,  10  of  which  were 
unknown  before  the  proposed  listing. 
Please  refer  to  Factor  C  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section  of  this  rule  for  further 
discussion  of  grazing. 

Issue  8 — Alternative  Status 

Comment:  Several  commenters 
requested  that  the  species  considered  in 
this  notice  should  either  not  be  listed  at 
this  time,  be  listed,  be  listed  with  an 
alternate  status,  or  retain  current  status 
indefinitely. 

Service  Response:  Substantive 
information  provided  by  commenters  in 
support  of  argimients  for  alternative 
listing  status,  including  delay  or 
withdrawal,  has  been  incorporated  into 
the  final  rule  and  this  withdrawal 
notice.  Please  refer  to  the  "Siunmary  of 
Factors  Affecting  the  Species"  section 
for  further  discussion. 

Peer  Review 

In  accordance  with  the  interagency 
policy  published  on  July  1, 1994  (59  FR 
34270),  the  Service  solicited  the  expert 
opinions  of  seven  independent  and 
appropriate  specialists  regarding 
pertinent  scientific  or  commercial  data 
and  assumptions  relating  to  the 
taxonomy,  population  status,  and 
biological  and  ecological  information  of 
the  10  proposed  plants.  Five  of  the 
seven  requested  reviewers  provided 
comments.  It  is  important  to  note  that 
the  peer  reviewers  were  not  aware  that 
many  of  the  threats  to  these  six  taxa  had 
been  reduced  or  removed  since  the 
proposal  in  1994  and  that  additional 
occurrences  (populations  and  additional 
plants  had  been  located.  Not  all 
reviewers  commented  on  all  of  the  taxa 
that  were  proposed  for  listing.  One 
reviewer  supported  the  listing  of  the 
species  addressed  in  this  withdrawal, 
noted  that  each  species  is  taxonomically 
distinct,  and  commented  that  the  low 
numbers  of  individuals  in  populations 
make  them  especially  susceptible  to 
genetically  based  and  detrimental 
phenomena.  These  phenomena  include 
inbreeding  depression  and  loss  of 
genetic  variabiUty.  The  reviewer 
characterized  population  sizes  of 
Lupinus  citrinus  var.  deflexus  and 
Mimulus  shevockii  as  "perilously  low" 
and  the  populations  of  Allium 
tuolumnense,  Carpenteria  califomica, 
Fritillaria  striata,  and  Navairetia 
setjloba  as  approaching  that  condition. 
A  second  reviewer  also  supported  the 
listing  of  the  species  addressed  in  this 
withdrawal  and  commented  specifically 
on  C.  califomica.  F.  striata.  L  c.  var. 
deflexus,  M.  shevockii,  and  N.  setiloba. 
The  reviewer  noted  that  the  absence  of 
sexual  reproduction  in  C.  califomica 


and  F.  striata  augments  the  argxunent 
that  the  species  are  endangered.  Further, 
the  reviewer  noted  because  we  do  not 
understand  why  the  species  fail  to 
reproduce  sexually  or  how  to  remedy  it, 
the  long-term  prospects  for  these  species 
are  "exceedingly  dubious."  The  same 
reviewer  also  commented  that  further 
reductions  in  populations  of  L  c.  var. 
deflexus,  M.  shevockii,  and  N.  setiloba 
may  place  them  in  danger  of  extinction 
by  random  natural  events.  A  third 
reviewer  addressed  C.  califomica,  F. 
striata,  and  L  c.  var.  deflexus.  The 
reviewer  noted  that  the  primary  threat 
to  C.  califomica  from  grazing  and 
trampling  is  immediately  following  a 
fire,  that  fire  suppression  is  a  potential 
threat  to  C.  califomica,  that  alteration  of 
fire  frequency  may  effect  the  long-term 
viability  of  F.  striata  populations,  and 
that  the  limited  number  of  populations 
and  known  distribution  of  L  c.  var. 
deflexus  suggest  that  protection  is 
needed.  A  fourth  reviewer  provided 
information  on  the  taxonomic 
distinctiveness,  ecology,  and  non-native 
competitors  of  N.  setiloba.  The  fourth 
reviewer  emphasized  the  importance  of 
conserving  the  species.  The  fifth 
reviewer  provided  no  specific 
comments  but  supported  the  listing  of 
the  six  taxa  addressed  in  this 
withdrawal. 

The  Service  has  reviewed  all  the 
comments  received  during  the  four 
comment  periods.  Only  comments 
specific  to  the  six  taxa  that  are  the 
subject  of  this  notice  are  addressed 
herein.  General  comments  received  on 
all  ten  taxa  and  specific  comments  that 
were  received  pertaining  to  the  four  taxa 
that  the  Service  is  listing  as  threatened 
Brodiaea  pallida  (Chinese  Camp 
brodiaea),  Calyptridium  pulcheUum 
(Mariposa  pussypaws),  Clarkia 
springvillensis  (Springville  clarkia),  and 
Verbena  califomica  (Red  Hills  vervain) 
are  addressed  in  a  separate  Federal 
Register  final  rule  published 
concurrently  with  this  withdrawal. 

Summary  of  Factors  Affecting  the 
Species 

The  Service  must  consider  five  factors 
described  in  section  4(a)(1)  of  the  Act 
when  determining  whether  to  list  a 
species.  These  factors,  and  their 
application  to  the  Service's  decision  to 
withdraw  the  proposal  to  list  Allium 
tuolumnense  (Traub)  Denison  and 
McNeal  (Rawhide  Hill  onion), 
Carpenteria  califomica  Ton. 
(carpenteria),  Fritillaria  striata  Eastw. 
(Greenhorn  adobe  lily),  Lupinus  citrinus 
Kell.  var.  deflexus  (Congd.)  Jeps. 
(Mariposa  lupine),  Mimulus  shevockii 
Heckard  and  Bacig.  (Kelso  Creek 
monkeyflower),  and  Navairetia  setiloba 


Cov.  (Piute  Moimtains  navarreoia)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

One  occurrence  of  Allium 
tuolumnense  is  threatened  by  a 
subdivision  at  the  Rawhide  Hill  locality. 
This  occurrence  is  the  type  locality  that 
once  covered  several  himdred  hectares 
but  has  now  been  reduced  to  14  ha  (35 
ac)  as  a  result  of  land  clearing  activities 
to  build  houses  (CNDDB  1997).  Another 
occurrence  of  A.  tuolumnense  is 
threatened  by  development  of  a 
subdivision  near  Chinese  Camp  at  the 
Jamestovtm  locality  (Brad  Michalk  and 
Robin  Wood,  Tuolumne  County 
Planning  Department,  pers.  comm. 
1997;  CNDDB  1997).  Land  clearing 
activities  for  the  subdivision  near  the 
Chinese  Camp  involved  the 
construction  of  roads,  fences,  and  house 
locations,  which  reduced  colonies 
ntunbering  fi-om  10,000  plants  to  just  a 
few  individual  plants  (Pat  Stone, 
California  Native  Plant  Society,  in  litt. 
1997;  Rich  Hunter,  Central  Sierra 
Environmental  Resources  Center,  pers. 
comm.  1997).  An  additional  occiirrence 
of  A.  tuolumnense  occurs  in  the  open 
spaces  of  a  recently  approved 
subdivision;  however,  the  occurrence  is 
not  directly  threatened  by  the 
construction  of  houses  (Robert  Preston, 
LSA  Consuhants,  Inc.,  in  litt.  1994). 
Urbanization  has  destroyed  one 
occurrence  of  A.  tuolumnense  and 
firebreak  construction  and  road 
construction  have  destroyed  another 
portion  of  another  occurrence  (Blaine 
Rogers,  botanist,  in  litt.  1983. 1990; 
CNDDB  1997).  An  estimated  75  percent 
of  the  occupied  habitat  of  A. 
tuolumnense,  however,  occurs  on  lands 
administered  by  the  BLM  and  is  not 
threatened  by  urbanization.  Another 
occurrence  of  A.  tuolumnense  on  land 
owned  by  the  Tuolimine  County 
Irrigation  District  has  been  irrigated 
through  the  spring,  simimer,  and  £all 
with  reclaimed  wastewater  from  Quartz 
in  1996  and  1997  (P.  Stone,  pers  comm. 
1997).  Effects  of  irrigation  to  this 
occurrence  are  unknown.  Four 
occurrences  that  were  reported  as  being 
threatened  by  conunercial  placer  gold 
mining  at  the  time  of  the  proposed  rule 
are  no  longer  threatened  as  the  mining 
company  has  gone  out  of  business  (R 
Wood,  pers  comm.  1997). 

Threats  to  two  occurrences  of 
Carpenteria  califomica  by  development 
that  were  dted  at  the  time  of  the 
proposed  rule  have  not  been 
substantiated  by  construction  of  any 
specific  proposed  subdivisions  or 
specific  development  proposals 
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(CNDDB  1997).  Future  subdivisions  still 
could  threaten  some  of  the  habitat  of  the 
estimated  30  percent  of  the  plants  that 
occur  on  private  lands.  However, 
urbanization  does  not  threaten  the 
remaining  70  percent  of  the  range  of  C. 
califomica  that  occurs  on  lands 
managed  by  the  Sierra  National  Forest. 
The  construction  of  a  new  University  of 
California  campus  that  could  have 
potentially  threatened  one  occurrence  of 
C.  califomica  in  western  Fresno  Coimty 
is  no  longer  a  threat  because  a  Merced 
County  site  was  selected  for  the  new 
campus  location.  Although  illegal 
dumping  has  been  reported  to  occur  at 
two  occurrences  of  C.  califomica  on  the 
Sierra  National  Forest,  no  further 
impacts  to  these  occiurences  have  been 
reported  since  1987  (CNDDB  1997).  The 
Service  considers  illegal  dimiping  to  be 
a  minor,  localized  threat  of  little 
significance  to  the  overall  status  of  the 
Species.  The  continued  grading  of  access 
roads  underneath  powerlines  and 
around  power  towers  continues  to  pose 
a  potential  threat  to  part  of  one 
occurrence  of  C.  califomica  on  the 
Sierra  National  Forest.  The  Service  also 
considers  this  to  be  a  minor  threat.  The 
small-scale  logging  impacts  to  C. 
califomica  on  the  Sierra  National  Forest 
reported  in  the  proposed  rule  have  not 
occurred  and  are  not  anticipated  to 
occur  at  a  significant  enou^  level  to 
warrant  continued  consideration  as  a 
threat  at  this  time.  The  proposed 
realigiunent  and  expansion  of  a  portion 
of  California  State  Highway  168  into  a 
four-lane  fi^eway  that  was  reported  to 
potentially  threaten  portions  of  two 
occurrences  of  C.  califomica  in  the 
proposed  rule  will  most  likely  not  be 
constructed  within  the  next  20  years 
(Dana  York,  California  Department  of 
Transportation,  pers.  comm.  1997),  and, 
therefore,  is  not  currently  a  threat  to  the 
species. 

Prior  to  the  publication  of  the 
proposed  rule,  three  occurrences  of 
Fritillaria  striata  in  Tulare  County  and 
one  occurrence  in  Kem  Coimty  had 
been  extirpated  as  a  result  of 
urbanization  and  agricultural  land 
conversion  (CDFG  1991;  CNDDB  1997). 
Agricultural  land  conversion  threatens 
two  extant  occurrences  of  F.  striata  in 
Tulare  County  (CNDDB  1997).  A 
firebreak  bisects  part  of  one  occurrence 
off.  striata  in  Kem  County  (CNDDB 
1997).  Road  maintenance  threatens 
another  occurrence  of  F.  striata  in  Kem 
County  (CNDDB  1997).  No  specific 
threats  have  been  identified  to  the 
remaining  20  or  more  sites  of  F.  striata. 
Moreover,  the  Service  received  two 
reports  regarding  a  total  of  at  least  ten 
and  as  many  as  sixteen  previously 


imknown  populations  of  F.  striata 
(Ralph  L.  Phillips,  University  of 
Califomia  Cooperative  Extension,  in  litt. 
1997;  Mark  Mebane,  Kem  Coimty 
Cattlemen's  Association,  in  litt.  1995). 
The  Service  is  unable  to  identify  any 
threats  to  these  previously  imknown 
populations  of  F.  striata. 

Two  occurrences  of  Lupinus  citrinus 
var.  deflexus  may  be  threatened  directly 
or  indirectly  by  urbanization. 
Disturbance  associated  with  suburban 
foothill  development  damaged  one 
occurrence  of  L.  c.  var.  deflexus  in  the 
early  1980s.  Since  then,  this  occuixence 
appears  to  be  recovering  (CDFG  1989). 
Uipinus  citrinus  var.  deflexus  plants  at 
this  site  comprise  approximately  14 
percent  of  the  occupied  acreage  (CNDDB 
1997).  A  pad  for  a  house  was  prepared 
approximately  12  m  (40  ft)  up  slope 
from  the  plants  (CDFG  1992b;  Michael 
Ross,  Yosemite  Institute,  in  litt.  1992), 
and  a  garage,  driveway,  domestic  trees 
and  a  drip  system  have  also  impacted 
the  area  of  this  occurrence  (Lynn  Lozier 
and  Rich  Reiner,  The  Nature 
Conservancy,  in  litt.  1990).  The  plants 
may  be  indirectly  impacted  by 
overwatering  and  use  of  herbicides  or 
pesticides  (M.  Ross,  in  litt.  1992).  A 
second  occurrence  of  L  c.  var.  deflexus, 
including  approximately  57  percent  of 
the  known  acreage,  occurs  on  a  ranch 
that  has  been  for  sale  (Aim 
Mendershausen,  Mariposa  Resource 
Conservation  District,  pers.  comm.  1993, 
1997;  CNDDB  1997).  The  four  remaining 
occurrences  of  L.  c.  var.  deflexus  are  not 
threatened  by  specific  development 
proposals  at  this  time. 

At  the  time  of  the  proposed  rule,  six 
occurrences  of  Mimulus  shevockii  were 
thought  to  be  threatened  by  mobile 
home  development  and  associated  road 
construction.  The  Service  has  been  able 
to  verify  that  development  on  private 
land  may  directly  impact  two  of  these 
six  occurrences.  Development  on 
private  land  may  directly  impact  M. 
shevockii  at  two  occurrences  that  are 
each  a  mixture  of  private  and  BLM 
lands  (S.  Carter,  in  litt.  1995c.  1996; 
CNDDB  1997).  At  two  of  the  new  M. 
shevockii  occurrences,  house 
construction  was  occurring  on  land 
where  M.  shevockii  grows  (S.  Carter,  in 
litt.  1996).  The  private  land  at  the 
second  site  is  subdivided  (S.  Carter,  in 
litt.  1995c),  but  the  Service  is  unaware 
of  specific  development  plans  for  the 
site.  Additionally,  at  two  occurrences 
managed  by  BLM,  development  of 
adjacent  private  lands  may  indirectly 
impact  M.  shevockii  growing  on  the 
BLM  lands  (S.  Carter,  in  litt.  1995b; 
CNDDB  1997).  Agricultural  land 
conversion  may  also  threaten  the 
species  at  one  of  these  same  sites 


(CNDDB  1997).  The  remaining 
occurrences  representing  BLM,  private, 
and  a  mixture  of  private  and  BI^  lands 
are  not  known  to  be  threatened  by 
urbanization  at  this  time. 

One  occurrence  of  Navarretia  setiloba 
is  threatened  by  urbanization  where 
activities  such  as  constmction  of  a 
housing  pad  and  parking  area  have 
impacted  the  species  (Lynn  Overtree, 
The  Nature  Conservancy,  in  litt.  1993, 
1994. 1995;  CNDDB  1997).  At  the  time 
of  the  proposed  rule,  two  additional 
occurrences  of  N.  setUoga  were 
reportedly  threatened  by  urbanization, 
one  in  the  Lake  Isabella  area  and  one 
near  Grapevine  Peak  (Diane  Mitchell, 
botanist,  pers.  comm.  1992).  The  Service 
has  been  unable  to  verify  specific 
threats  to  these  two  occurrences  and  to 
the  occurrence  of  N.  setiloga  in  the 
Caliente  area.  Additionally,  recent 
survey  information  is  lacking  for  the 
southernmost  occurrence  of  N.  setiloga 
near  Grapevine  Peak  and  for  the  two 
westernmost  occurrences  ofN.  setiloga 
in  the  Greenhorn  Mountains.  Although 
threats  frx>m  urbanization  to  one  of  the 
six  occurrences  of  N.  setiloga  have  been 
verified,  the  Service  is  unaware  of 
specific  development  proposals  that 
would  affect  the  other  five  occurrences 
of  N.  setiloga.  Therefore,  the  Service 
finds  that  N.  setiloga  is  not  imminently 
threatened  due  to  these  activities  at  this 
time. 

B.  Overutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutihzation  is  not  known  to  be  a 
factor  affecting  the  taxa  considered  in 
this  withdrawal. 

C.  Disease  orPredation 

In  the  proposed  rule  (59  FR  50545). 
livestock  grazing  was  identified  as  a 
potential  threat  to  eight  occurrences  of 
Allium  tuolumnense  on  BLM  lands  in 
the  Red  Hills  Area  of  Critical 
Environmental  Concern  (ACEC). 
Although  the  BLM  authorized  livestock 
grazing  in  the  Red  Hills  in  1995  through 
1997,  no  impacts  to  A.  tuolumnense 
from  livestock  grazing  have  been 
reported. 

Two  occurrences  of  Carpenteria 
califomica  on  Sierra  National  Forest 
lands  were  cited  in  the  proposed  rule 
(59  FR  50546)  as  threatened  by 
overgrazing.  It  is  now  known  that  cattle 
do  not  readily  consume  mature  plants  (J. 
Clines,  in  litt.  1997),  and  the  Service  no 
longer  believes  livestock  grazing  to  be  a 
threat  to  mature  individuals.  However, 
livestock  grazing  and  trampling  destroys 
seedlings  of  C.  califomica.  In  a  three- 
year  study  of  seedling  establishment 
after  a  wildfire,  less  than  10  percent  of 
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C.  califomica  seedlings  survived  and 
most  of  them  were  destroyed  by 
livestock  grazing  and  trampling  (Clines 
1994).  Livestock,  however,  do  not  graze 
all  populations  of  Carpenteria.  For 
example,  several  square  miles  of 
occupied  Carpenteria  habitat  occur 
within  the  Carpenteria  Botanical  Area, 
an  area  not  grazed  by  livestock  because 
it  is  not  in  an  allotment  and  not  subject 
to  trespass  grazing  because  of 
impassable  terrain  (J.  Clines,  in  litt. 
1997).  In  addition,  successful  sexual 
reproduction  does  occur  in  areas 
accessible  to  livestock,  such  as  a  cohort 
that  established  after  a  1989  wildlife 
and  have  now  reached  heights  of  up  to 
240  cm  (94  in)  (J.  Clines,  in  litt.  1997). 

Livestock  grazing  occurs  at  most  of 
the  occurrences  of  Fritillaria  striata. 
Seven  observers  have  reported  a  variety 
of  livestock  grazing  impacts  to  many  of 
the  occurrences  of  F.  striata  (CNDDB 
1997).  These  seven  observers  were  not 
trained  in  range  management  nor  did 
they  have  knowledge  of  grazing  history 
at  some  locations  of  F.  striata.  Based 
upon  visual  observations  regarding  the 
amount  and  severity  of  impacts  to 
individual  plants  and  the  habitat  of  F. 
striata,,  the  reports  have  ranged  from 
light  grazing  pressure  on  three 
occurrences  of  F.  striata  in  Kern  County 
to  overgrazing  and/or  trampling  as 
serious  threats  to  the  species  at  three 
other  locations  of  F.  striata  in  Kem 
County  (CNDDB  1997).  The  latter 
reports  have  led  to  the  interpretation 
that  such  observations  of  grazing 
impacts  to  F.  striata  were  general 
descriptions  of  rangeland  conditions 
reflecting  poorly  on  good  land 
stewardship  and/or  grazing  practices,  or 
that  livestock  must  be  excluded  to 
ensure  the  survival  of  the  species.  Some 
of  the  same  observers,  however,  have 
reported  that  low  levels  of  livestock 
grazing  with  avoidance  during  the 
flowering  season  may  benefit  the 
species  (CDFG  1992c).  The  long  term 
effects  of  grazing  and/or  trampling  to  F. 
striata  are  currently  unknown.  The 
Service  concludes  that  direct 
consimiption  of  the  plant  and/or 
destruction  caused  by  trampling  of  the 
flowers  has  been  repeatedly  and 
independently  observed.  The  Service 
finds,  therefore,  that  not  all  livestock 
grazing  threatens  the  species,  but  imder 
some  circumstances,  livestock 
overgrazing  and/or  trampling  may 
threaten  three  occurrences  of  F.  striata 
in  Kem  County  (CNDDB  1997). 

In  the  proposed  rule,  overgrazing  by 
cattle  was  also  identified  as  a  potential 
threat  to  Lupinus  citrinus  var.  deflexus 
(59  PR  50540),  but  this  threat  has  not 
been  substantiated.  Since  grazing  was 
identified  as  a  threat  in  the  early  1980's, 


the  plants  are  now  apparently 
recovering  in  the  two  occurrences  where 
grazing  and  trampling  were  reported  to 
have  damaged  populations  of  L.  c.  var. 
deflexus  (CDFG  1989;  CNPS  1990; 
CDFG  1992b).  At  least  one  occurrence  of 
L.  c.  var.  deflexus  is  currently  grazed  by 
livestock,  but  it  is  not  thought  to  be  a 
threat  to  the  population  (CDFG  1989, 
CNDDB  1997.  A.  Mendershausen,  pers. 
comm.  1997).  The  long-term  effects  of 
light  grazing  or  trampling  on  the  plants 
are  currently  imknown  (CDFG  1989, 
CNDDB  1997). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  State  of  California  Fish  and  Game 
Commission  has  listed  Carpenteria 
califomica,  Fritillaria  striata,  and 
Lupinus  deflexus  (now  known  as 
Lupinus  citrinus  var.  deflexus)  as 
threatened  species  (Chapter  1.5  §2050 
et  seq.  of  the  California  Fish  and  Game 
Code  and  Title  14  California  Code  of 
Regulations  670.2).  Although  the  "take" 
of  State-listed  plants  is  prohibited 
(California  Native  Plant  Protection  Act, 
Chapter  10  §  1908  and  California 
Endangered  S|jecies  Act,  Chapter  1.5 
§  2080),  State  law  exempts  the  taking  of 
such  plants  via  habitat  modification  or 
land  use  changes  by  the  owner.  After 
CDFG  notifies  a  landowner  that  a  State- 
listed  plant  grows  on  his  or  her 
property.  State  law  only  requires  that 
the  land  owner  notify  the  agency  "at 
least  10  days  in  advance  of  changing  the 
land  use  to  allow  salvage  of  such  a 
plant"  (Native  Plant  Protection  Act, 
Chapter  10  §  1913). 
.    Chi  September  29, 1997,  legislation 
was  approved  for  the  California  Fish 
and  Came  Code  that  "declares  that  if 
any  provision  of  this  chapter  requires  a 
person  to  provide  mitigation  measures 
or  alternatives  to  address  a  particular 
impact  on  a  candidate  species, 
threatened  species,  or  endangered 
species,  the  measures  or  alternatives 
required  shall  be  roughly  proportional 
in  extent  to  any  impact  on  those  species 
that  is  caused  by  that  person.  Where 
various  measures  or  alternatives  are 
available  to  meet  this  obligation,  the 
measvu^s  or  alternatives  required  shall 
maintain  the  person's  objectives  to  the 
greatest  extent  possible  with  this 
section"  (Johnston  and  Machado  1997). 
California  Senate  Bill  879,  passed  in 
1997  and  effective  January  1, 1998, 
requires  individuals  to  obtain  a  section 
2081(b)  permit  from  CDFG  to  take  a 
listed  species  incidental  to  otherwise 
lawful  activities,  and  requires  that  all 
impacts  be  fully  mitigated  and  all 
measures  be  capable  of  successful 
implementation.  These  requirements 
have  not  been  tested  and  several  years 


will  be  required  to  evaluate  their 
effectiveness  for  conservation  of  species. 

The  California  Environmental  Quality 
Act  (CEQA)  requires  a  full  disclosure  of 
the  potential  environmental  impacts  of 
proposed  projects.  The  public  agency 
with  primary  authority  or  jurisdiction 
over  die  project  is  designated  as  the  lead 
agency,  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
C^QA  Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Species  that  are  eligible  for 
listing  as  rare,  threatened,  or 
endangered  but  are  not  so  listed  are 
given  the  same  protection  as  those 
species  that  are  officially  listed  with  the 
State  or  Federal  governments.  Once 
significant  effects  are  identified,  the 
lead  agency  has  the  option  to  require 
mitigation  for  effects  through  changes  in 
the  project  or  to  decide  that  overriding 
considerations  make  mitigation 
infeasible.  In  the  latter  case,  projects 
may  be  approved  that  cause  significant 
environmental  damage,  such  as 
destruction  of  endangered  species. 
Protection  of  listed  species  through 
CEQA  is  therefore  dependent  upon  the 
discretion  of  the  agency  involved.  In 
addition,  CEQA  guidelines  recently 
have  been  revised  in  ways  which,  if 
made  final,  may  weaken  protections  for 
threatened,  endangered,  and  other 
sensitive  species. 

Despite  the  potential  inadequacies  in 
existing  regulatory  mechanisms,  the 
Service  has  found  insufficient 
substantive  evidence  of  threats  to  the  six 
plant  taxa  in  this  notice  of  withdrawal 
to  warrant  their  listing  as  threatened  or 
endangered  species  under  the  Act.  In 
the  absence  of  such  threats,  the 
potential  inadequacies  of  these 
regulatory  mechanisms  are  irrelevant. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

OHV  use  has  been  reported  as  a  threat 
to  Allium  tuolumnense,  Lupinus 
citrinus  var.  deflexus,  Mimulus 
shevockii,  and  Navarretia  setiloba. 
However,  only  one  occurrence  of  A. 
tuolumnense  inside  the  BLM  Red  Hills 
ACEC  is  threatened  by  OHV  use 
(CNDDB  1997).  Historic  damages  to  two 
other  occurrences  of  A.  tuolumnense 
have  been  reported  from  OHV  use,  but 
no  recent  impacts  have  been  noted  at 
those  locations  (CNDDB  1997).  OHV  use 
was  reported  as  a  threat  to  parts  of  four 
occurrences  of  Carpenteria  califomica. 
Because  no  further  impacts  to  these 
occurrences  have  been  reported  since 
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1987,  the  Service  considers  that  there 
are  no  threats  to  these  four  occurrences. 
Previously,  OHV  use  destroyed  pome 
plants  at  one  occurrence  of  L.  c.  var. 
deflexus  (CDFG  1989).  However,  the 
Service  has  not  received  information 
regarding  any  further  OHV  use  or  recent 
damage  at  this  site.  An  OHV  road 
bisects  one  occurrence  of  M.  shevockii 
and  a  gravel  road  bisects  another 
occurrence  (CNDDB  1997).  Ongoing 
OHV  activity  could  threaten  this  plant 
at  this  one  location.  Currently,  off- 
highway  vehicle  use  has  been  observed 
at  four  sites  where  M.  shevockii  occurs 
(S.  Carter,  in  litt.  1995b.  1995c,  1995d, 
1996;  CNDDB  1997),  but  die  Service  has 
not  received  information  indicating  that 
the  magnitude  of  the  impacts  to  M. 
shevockii  are  likely  to  threaten  the 
continued  existence  of  the  species.  One 
occurrence  of  N.  setiloba  has  been 
distvirbed  by  OHV  use  in  the  past 
(CNDDB  1997),  but  the  Service  has  not 
received  further  information  indicating 
that  this  activity  continues  to  be  a  threat 
at  the  site. 

Fire  suppression  activities  and 
development  took  place  in  the  northerly 
occurrence  of  Mimulus  shevockii  in 
1997.  A  bulldozer  was  driven  through 
part  of  the  occurrence  and  a  log  deck 
built  on  top  of  another  part  of  the 
occurrence.  Mimulus  shevockii  plants 
and  habitat  were  directly  impacted  by 
these  activities  (S.  Carter,  pers.  comm. 
1997b).  Events  like  these  are  considered 
by  the  Service  to  be  localized  and  do  not 
pose  a  significant  threat  to  the  survival 
of  the  species. 

Since  the  time  of  the  proposed  rule, 
the  need  for  fire  management  for  the 
successful  sexual  reproduction  of 
Carpenteria  califomica  on  the  Sierra 
National  Forest  was  recognized,  and 
work  is  underway  in  the  Kings  River 
and  PLneridge  ranger  districts 
constructing  a  network  of  the  necessary 
fuelbreaks  prior  to  commencement  of  a 
five-year  controlled  burning  program  (/. 
Clines,  in  litt.  1997).  The  first  area 
scheduled  to  be  burned  is  the 
Carpenteria  Botanical  Area  because  the 
area  is  not  in  a  cattle  allotment. 
Trespass  cattle  will  not  be  a  problem 
due  to  the  rocky  terrain,  eliminating  the 
conflict  with  catUe  grazing  after 
prescribed  bums  (J.  Clines,  in  litt.  1997). 
Although  the  Sierra  National  Forest  has 
taken  some  necessary  steps  to 
proactively  conserve  the  species  on 
Federal  lands,  the  difficulties  in 
conducting  necessary  prescribed  bums 
with  multiple  private  land  owners  may 
pose  a  threat  to  C.  califomica  on  private 
lands  which  contain  the  remaining  30 
percent  of  the  species.  To  date,  no 
prescribed  bums  of  C.  califomica  on 
private  forest  lands  have  been 


conducted  with  the  assistance  of  the 
California  Department  of  Forestry  and 
Fire  under  its  Vegetation  Management 
Program,  the  enhancement  of  sexual 
reproduction  of  the  species  (Bill 
Richards,  California  Department  of 
Forestry  and  Fire  Protection,  pers 
comm.  1997).  Therefore,  the  Service 
considers  the  lack  of  necessary  fire 
management  of  C  califomica  on  private 
lands  to  be  a  potential  threat  to  the 
species. 

Although  Fritillaria  striata  may  be 
threatened  by  competition  from  non- 
native  grasses  such  as  Avena  (wild  oat) 
and  Bromus  (brome)  as  mentioned  in 
the  proposed  rule,  the  Service  has 
received  no  credible  scientific  data  to 
suggest  that  any  populations  of  F.  striata 
have  been  adversely  affected  or  losses  of 
populations  have  occxirred  as  a  result  of 
such  competition. 

Small  population  size  or  fluctuations 
to  small  size  increase  the  susceptibility 
of  a  population  to  extirpation  from 
random  demographic,  environmental 
and/or  genetic  events  (Shaffer  1981, 
1987;  Lande  1988;  Meffe  and  Carroll 
1994).  Population  sizes  of  100  or  fewer 
are  known  for  one  or  more  populations 
of  Allium  tuolumnense,  Fritillaria 
striata,  Lupinus  citrinus  var.  deflexus, 
and  Navarretia  setiloba  (CNDDB  1997). 
Because  of  the  clonal  nature  of  A. 
tuolumnense  (BioSystems  Analysis 
1984),  actual  numbers  of  genetic 
individuals  in  populations  of  this 
species  may  be  even  smaller  than 
reported.  Demographic  events  that  may 
put  small  populations  of  these  four 
species  at  risk  involve  random 
fluctuations  in  survival  and 
reproduction  of  individuals  (Shaffer 
1981, 1987;  Lande  1988;  Meffe  and 
Carroll  1994).  Environmental  events  that 
may  put  small  populations  at  risk 
include  random  or  impredictable 
fluctuations  in  the  physical 
environment  such  as  changes  in  the 
weather  (Shaffer  1981, 1987;  Primack 
1993;  Meffe  and  Carroll  1994).  These 
species  may  be  subject  to  increased 
genetic  drift  and  inbreeding  as  a 
consequence  of  their  small  population 
sizes  (Menges  1991,  Ellstrand  and  Elam 
1993).  Populations  that  are  continually 
small  in  size  are  particularly  susceptible 
to  genetic  changes  due  to  drift. 
However,  drift  may  also  cause  genetic 
changes  in  populations  that 
occasionally  fluctuate  to  small  sizes  (e.g. 
undergo  population  bottlenecks). 
Increased  homozygosity  resulting  from 
genetic  drift  and  inbreeding  may  lead  to 
a  loss  of  the  ability  of  individuals  to 
survive  and  reproduce  (genetic  fitness) 
in  small  populations.  In  addition, 
reduced  genetic  variation  in  small 
populations  may  make  any  species  less 


able  to  successfully  adapt  to  futvire 
environmental  changes  (Ellstrand  and 
Elam  1993).  Thus,  portions  of  four  of  the 
six  species  are  threatened  by  potential 
loss  of  genetic  fitness  and/or  genetic 
variability  as  well  as  by  demographic 
and  environmental  imcertainty 
associated  with  small  population  sizes. 

Five  of  the  six  species  addressed  in. 
this  rule  are  known  from  few 
populations  and/or  from  very  small 
ranges.  Carpenteria  califomica,  Lupinus 
citrinus  var.  deflexus,  Mimulus 
shevockii,  and  Navarretia  setiloba  are 
each  known  from  eight  or  fewer 
occurrences  (CNDDB  1997).  Although 
Allium  tuolumuense  is  known  from 
more  than  eight  occurrences,  the  species 
is  known  only  from  four  general 
localities  comprising  a  342  sq  km  (132 
sq  mi)  area.  The  distribution  in  each 
locality  is  much  smaller  than  the  overall 
range  indicates,  approximately  90  sq  km 
(35  sq  mi)  in  the  Red  Hills,  23  sq  km  (9 
sq  mi)  at  Quartz  Mountain,  10  sq  km  (4 
sq  mi)  at  Table  Mountain,  and  less  than 
3  sq  km  (1  sq  mi)  in  the  Moccasin  area 
(CNDDB  1997).  Similarly,  N.  setiloba  is 
composed  of  a  few  small,  widely 
scattered  populations  witiiin  a  larger 
4,000  sq  Ian  (1,560  sq  mi)  range. 
Currentiy,  known  occupied  habitat  of  N. 
setiloba  consists  of  less  than  6.5  ha  (16 
ac)  (CNDDB  1997).  Lupinus  citrinus  var. 
deflexus  and  M.  shevockii  are  known 
bom  very  small  ranges.  The  range  of  L. 
c.  var.  deflexus  is  only  40  sq  km  (15  sq 
mi)  (CNDDB  1997).  Mimulus  shevockii 
grows  within  two  general  areas,  the 
larger  southern  portion  comprising 
about  31  sq  km  (12  sq  mi)  (CNDDB 
1997).  Few  populations,  small  range, 
and/or  restricted  habitat  make  these  five 
species  highly  susceptible  to  extinction 
or  extirpation  from  a  significant  portion 
of  their  ranges  due  to  random  events, 
such  as  flood,  drought,  disease,  or  other 
occurrences  (Shaffer  1981, 1987;  Meffe 
and  Carroll  1994).  Such  events  are  not 
usually  a  concern  until  the  number  of 
populations  or  geographic  distribution 
become  severely  limited,  as  is  the  case 
with  the  species  discussed  here.  Once 
the  nimiber  of  populations,  the  range,  or 
the  plant  population  size  is  reduced,  the 
remnant  populations,  or  portions  of 
populations,  have  a  higher  probability 
of  extinction  from  random  events. 

Finding  and  Withdrawal 

After  a  thorough  review  and 
consideration  of  all  information 
available  the  Service  has  determined 
that  Usting  of  Allium  tuolumnense. 
Carpenteria  califomica,  Fritillaria 
striata,  Lupinus  citrinus  var.  deflexus. 
Mimulus  shevockii.  and  Navarretia 
setiloba  is  not  needed  at  this  time.  The 
Service  has  carefully  assessed  the  best 
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scientific  and  commercial  information 
available  in  the  determination  of 
whether  to  list  these  species. 

At  the  time  of  the  proposed  rule, 
Allium  tuolumnense  was  thought  to  be 
threatened  by  urbanization,  overgrazing, 
mining,  and  OHV  use  on  25  percent  of 
its  range  on  private  lands.  The 
remaining  75  percent  of  the  population 
on  public  lands  was  potentially 
threatened  by  grazing.  Subsequently,  the 
Service  has  not  been  able  to  verify  that 
overgrazing  occurs  at  the  grazed  sites  on 
public  or  private  lands.  The  threats 
posed  by  commercial  placer  mining  no 
longer  exist  because  the  mining 
company  is  no  longer  in  business.  The 
development  of  three  subdivisions  has 
impacted  several  occurrences  of  A. 
tuolumnense  on  private  lands.  However, 
because  75  percent  of  the  occurrences  of 
A.  tuolumnense  are  on  public  lands, 
urbanization  is  not  and  will  not  be  a 
major  threat  to  the  species  over  most  of 
its  range.  Although  historic  damage 
from  OHV  use  has  been  reported  on  two 
occurrences  of  y^.  tuolumnense,  only 
one  occurrence  is  considered  currently 
threatened  by  OHV  use.  Two 
occurrences  of  A.  tuolumnense  are 
threatened  by  road  maintenance.  Thus, 
collectively,  the  Service  has  been  able  to 
verify  threats  to  6  of  the  21  occurrences 
of  A.  tuolumnense.  The  small  range,  its 
restricted  serpentine  habitat,  and  clonal 
distribution  of  A.  tuolumnense  make 
this  species  susceptible  to  local 
extirpation  firom  portions  of  its  range 
due  to  random  environmental  events, 
but  this  threat,  in  the  absence  of  other 
significant  threats  to  the  species,  is 
insufficient  to  warrant  listing  under  the 
Act.  Therefore,  the  Service  finds  that  A. 
tuolumnense  is  not  threatened  with 
extinction  throughout  all  or  a  significant 
portion  of  its  range  nor  is  it  likely  to 
become  an  endangered  species  within 
the  foreseeable  future  and  does  not  meet 
the  definition  of  a  threatened  or 
endangered  species. 

At  the  time  of  the  proposed  rule, 
Carpentaria  calif omica  was  thought  to 
be  threatened  by  urbanization,  highway 
construction,  maintenance  ofroads  emd 
rights-of-way  in  connection  with 
hydroelectrical  operations,  competition 
from  native  brush  species,  logging, 
illegal  dimiping,  incompatible  fire 
management  activities,  overgrazing, 
inadequate  regulatory  mechanisms,  and 
OHV  use  over  one  third  of  its  range  on 
private  lands.  Carpenteria  califomica 
was  thought  to  be  threatened  by 
alteration  of  natural  fire  cycles,  OHV 
use,  and  maintenance  of  roads  and 
rights-of-way  on  the  remaining  two- 
thirds  of  its  range  on  public  lands. 
Historic  impacts  from  urbanization, 
illegal  dumping,  logging,  OHV  use,  and 


road  maintenance  have  occurred  on  a 
small-scale  basis  and  constitute  low 
magnitude,  imminence,  and  frequency 
impacts  to  C.  califomica.  Although  30 
percent  of  the  range  of  C.  califomica  has 
been  lost,  a  low  likelihood  exists  that  a 
significant  portion  of  the  remaining 
individual  plants  or  habitat  will  be  lost 
in  the  foreseeable  future  because  70 
percent  of  the  remaining  plants  exist  on 
the  Sierra  National  Forest  which  has 
started  a  program  to  enhance  the  sexual 
reproduction  of  the  species  using 
prescribed  fire.  Fire  management  for  the 
successful  reproduction  of  the  species 
followed  by  three  years  rest  from 
livestock  grazing  needed  for  the 
longterm  survival  of  the  species  is  not 
occurring  on  private  lands. 
Consequently,  the  Service  considers  that 
continued  fire  suppression  and  non- 
management  of  C.  califomica  on  private 
lands  threatens  the  species  across  the  30 
percent  of  its  range  on  private  lands. 
Highway  construction  will  not  take 
place  for  at  least  another  20  years  and 
would  impact  one  portion  of  one 
occurrence  of  C.  califomica.  Although 
the  Service  has  information  regarding 
the  adverse  impacts  of  overgrazing  and 
trampUng  to  seedlings  of  C.  califomica, 
no  information  has  been  presented  to 
verify  any  adverse  efiiects  of  grazing  on 
mature  plants  on  private  or  public  lands 
over  the  range  of  the  species.  Further, 
no  scientific  information  has  been 
presented  to  suggest  that  competition 
from  native  brush  species  has  any 
adverse  impact  to  C.  califomica. 
Although  C.  califomica  is  known  from 
seven  localities,  including  a  new 
occurrence  since  the  publication  of  the 
proposed  rule,  over  a  relatively  large 
range,  the  species  has  few  occurrences 
and  is  susceptible  to  extirpations  from 
random  environmental  events. 
Therefore,  the  Service  concludes  that  C. 
califomica  is  not  threatened  with 
extinction  throughout  all  or  significant 
portion  of  its  range  nor  is  it  likely  to 
become  an  endangered  species  within 
the  foreseeable  future  and  does  not  meet 
the  definition  of  threatened  or 
endangered. 

Prior.to  the  proposed  rule, 
agricultural  land  conversion  extirpated 
three  occurrences  of  Fritillaria  striata  in 
Tulare  County  and  one  in  Kern  County 
and  continues  to  threaten  two 
occurrences  in  Tulare  Coimty.  Road 
maintenance  threatens  one  occurrence 
and  livestock  grazing  may  threaten  three 
occurrences  of  f .  striata  in  Kern  Coimty. 
Five  occurrences  of  F.  striata  have 
populations  numbers  of  less  than  100 
individuals  each  and  are  susceptible  to 
extirpation  from  random  demographic, 
environmental  and/or  genetic  events. 


The  collective  threats  to  11  of  the  23 
known  occurrences,  including  six  new 
occurrences  since  the  proposed  rule  was 
published,  and  the  lack  of  specific 
threats  to  the  niunerous  imverified 
occurrences  off.  striata  ,are  insufficient 
across  the  range  of  the  species  to 
warrant  listing  the  species  at  this  time. 
Therefore,  the  Service  finds  that  F. 
striata  is  not  threatened  with  extinction 
throughout  all  or  a  significant  portion  of 
its  range  in  the  foreseeable  future  and 
does  not  meet  the  definition  of  a 
threatened  or  endangered  species. 

At  the  time  of  the  proposed  rule, 
Lupinus  citrinus  var.  deflexus  was 
thought  to  be  threatened  by 
urbanization  and  inadequate  State 
regulatory  mechanisms,  and  potentially 
by  overgrazing.  Subsequently,  the 
Service  has  not  been  able  to  verify  that 
overgrazing  occurs  at  the  grazed  sites 
where  L.  c.  var.  deflexus  is  found. 
Continued  or  future  urbanization  may 
threaten  at  least  two  occurrences  of  L.  c. 
var.  deflexus.  Inadequate  State 
regulatory  mechanisms  and  extirpation 
from  random  events  due  to  small 
population  sizes,  small  number  of 
populations,  and  the  restricted  range  of 
the  species  may  threaten  all  occurrences 
of  L.  c.  var.  deflexus.  However,  the 
Service  has  been  unable  to  verify 
imminent  threats  to  four  of  the  six 
occurrences  of  L.  c.  var.  deflexus. 
Therefore,  the  Service  finds  that  L.  a. 
var.  deflexus  is  not  threatened  with 
extinction  throughout  all  or  significant 
portion  of  its  range  nor  is  it  likely  to  ~^ 
become  an  endangered  species  within 
the  foreseeable  future  and  does  not  meet 
the  definition  of  threatened  or 
endangered. 

At  the  time  of  the  proposed  rule, 
occurrences  of  Mimulus  shevockii  were 
threatened  by  urbanization,  OHV  use, 
and  agricultural  land  conversion. 
Currentiy,  development  on-site  or  on 
adjacent  private  land  and  OHV  use  have 
been  observed  at  four  occurrences  (S. 
Carter,  in  lift.  1995b,  1995c,  1995d, 
1996;  CNDDB  1997).  During  the 
comment  periods,  the  Service  received 
information  that  the  range  of  the  species 
may  be  greater  than  imderstood  at  the 
time  of  the  proposed  rule  and  that 
potential  additional  habitat  requires 
surveying.  Agricultural  land  converaion 
may  also  threaten  one  of  these  same 
occurrences  (CNDDB  1997).  The  most 
threatened  portion  of  the  range  may  be 
the  private  lands  in  the  disjimct 
northwest  occurrence.  Reported  threats 
to  this  occurrence  include  development, 
OHV  use,  agricultiu'al  land  conversion, 
and  fire  suppression  actions  (S.  Carter, 
in  litt.  1995c.  1996;  S.  Carter,  pers. 
comm.  1997b;  CNDDB  1997).  Because 
this  portion  of  the  range  is  both  the  most 
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northerly  and  disjunct,  any  activities 
that  threaten  its  continued  existence 
may  constitute  a  threat  to  the  species  as 
a  whole.  Although  urbanization.  OHV 
use.  agriculture  land  conversion,  and 
random  extirpation  fit)m  the  small 
number  of  populations  and  the 
restricted  range  of  the  species  continue 
to  put  M  shevockii  at  risk,  current 
threats  that  warrant  listing  of  the  species 
have  not  been  identified  and  three 
additional  occurrences  have  been 
discovered.  Therefore,  the  Service  finds 
that  M.  shevockii  is  not  threatened  with 
extinction  throughout  all  or  a  significant 
portion  of  its  range  in  the  foreseeable 
future  and  does  not  meet  the  definition 
of  a  threatened  or  endangered  species. 

At  the  time  of  the  proposed  rule. 
Navarretia  setiloba  was  thought  to  be 
threatened  by  urbanization  and  OHV 
use.  Current  and  future  urbanization 
and  OHV  use  potentially  threaten  the 


two  occurrences  in  the  Lake  Isabella 
area  (L.  Overtree.  in  litt.  1993, 1994. 
1995;  CNDDB  1997).  Future 
urbanization  may  threaten  at  least  one 
other  occurrence  of  N.  setiloba  but  no 
specific  development  proposals  are 
known.  This  species  is  at  risk  from 
random  extirpation  due  to  small 
population  sizes,  small  numbers  of 
populations,  and  the  restricted  range  of 
the  species.  The  Service  lacks  the 
specific  information  indicating  that 
listing  is  warranted  for  N.  setiloba  at 
this  time.  Based  on  all  of  this 
information,  the  Service  finds  that  N. 
setiloba  is  not  threatened  with 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  it  is  not  likely 
to  become  an  endangered  species  within 
the  foreseeable  future  and  does  not  meet 
the  definition  of  a  threatened  or 
endangered  species. 


References  Cited 

A  list  .of  all  references  cited  herein  is 
available  upon  request  from  the  U.S. 
Fish  and  WildUfe  Service  Sacramento 
Fish  and  Wildlife  Office  (see 
ADDRESSES  section). 

Author.  The  primary  authors  of  this 
withdrawal  notice  are  Diane  Elam. 
Kenneth  Fuller,  and  Dwight  Harvey, 
Sacramento  Fish  and  WildUfe  Office 
Field  Office  (see  ADDRESSES  section). 

Authorify 

The  authority  for  this  action  is  section 
4(b)(6)(B)(ii)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.]. 

Dated:  September  1, 1998. 
Jamie  Rappaport  Qark, 
Director.  U.S.  Fish  and  Wildlife  Service. 
(PR  Doc.  98-24501  Filed  9-11-98;  8:45  ami 
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contains  documents  ottier  than  ailes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
njlings,  delegations  of  auttiority.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AFRICAN  DEVELOPMErfT 
FOUNDATION 

Sunshine  Act  Meeting 

TMHE:  2:30-5:30  p.m. 
Pt>CE:  AOF  Headquarters. 
date:  Tuesday,  15  September  1998. 
STATUS:  Open. 

Agenda 

2:30  p.m. — Chairman's  Report 
3:00  p.m. — President's  Report 

•  Legislative  Update 

•  FY  1998  Program  Highlight 

•  Budget  Request 
5:30  p.m. — Adjournment 

If  you  have  any  questions  or 
comments,  please  direct  them  to  Paul 
Magid,  General  Counsel,  who  can  be 
reached  at  (202)  673-3916. 
Wiiliam  R.  Ford, 
President. 

(FR  Doc.  98-24639  Filed  9-9-98;  4:47  pm] 
BtLUNQ  COOC  tlie-OI-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service^ 

Control  of  Noxious  Weeds  on  Remote 
Sites.  Wallowa-Whitman  National 
Forest  and  Umatilla  National  Forest; 
Columbia  and  Asotin  Counties, 
Washington;  Union,  Baker,  and 
Wallowa  Counties,  OR;  Idaho  County, 
ID 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA.  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  control  of  noxious 
weeds  on  remote  sites  on  two  National 
Forests  including  aerial  application  of 
herbicides  as  a  treatment  on  specific 
sites  an(f  under  specific  constraints. 
These  sites  are  generally  unroaded, 
back-country  sites  v\ath  difficult  access. 


National  Forest  System  lands  within  the 
Umatilla  and  Wallowa- Whitman 
National  Forests,  including  lands  within 
the  Hells  Canyon  National  Recreation 
Area  (NRA)  and  Hells  Canyon 
Wilderness,  will  be  considered  in  the 
proposal.  Management  actions  are 
planned  to  be  implemented  beginning 
in  2000.  The  agency  gives  notice  of  the 
full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  may  become  aware  of 
how  they  may  participate  and 
contribute  to  the  final  decision. 
date:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  October  31, 1998. 
ADDRESSES:  Send  written  comments  and 
suggestions  concerning  this  proposal  to 
Karyn  L.  Wood.  Forest  Supervisor. 
Wallowa-Whitman  National  Forest,  P.O. 
Box  907,  Baker  City,  OR  97814. 
FOR  FURTHER  INFORMATION:  Direct 
questions  about  the  proposed  action  and 
EIS  to  Chuck  Quimby,  Interdisciplinary 
Team  Leader,  Wallowa- Whitman 
National  Forest,  P.O.  Box  907,  Baker 
City,  OR  97814,  phone  (541)  523-6391. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  is  designed  to  treat 
existing  populations  of  weeds  to 
promote  native  and/or  desirable  plants, 
and  treat  existing  populations  of  weeds 
to  reduce  weed  seed  sources.  Projects 
will  also  evaluate  means  of  avoiding  the 
potential  for  spread  of  the  existing 
infestations  off-site.  The  action  is 
needed  to  respond  to  the  increased 
incidence,  extent,  and  spread  of 
imwanted  normative  noxious  weeds  in 
remote  sites  where  access  is  difficiilt 
and  hazardous,  and  where  management 
of  these  infestations  for  control, 
containment,  and  reduction  is 
consequently  limited  in  effectiveness. 
These  kinds  of  unwanted  vegetation  are 
legally  designated  as  noxious  weeds  by 
State  and  Federal  laws  because  they  are 
generally  unsuited  as  forage  for  either 
wildlife  or  Uvestock,  may  be  hazardous 
if  ingested,  are  often  nonnative 
intrusions,  compete  with  native  plants, 
impact  recreation  and  aesthetic  values, 
and  negatively  impact  wildlife  habitat. 

Treatment  sites  included  in  this 
proposal  are  scattered  across  uplands  on 
the  Wallowa-Whitman  and  Umatilla 
National  Forests  in  northeastern  Oregon. 
The  primary  management  areas  from  the 
Forest  Plans  affected  by  this  proposal 
include  general  forest,  big  game  winter 


range,  HCNRA  dispersed  recreation/ 
native  vegetation,  and  wildmiess.  The 
primary  targeted  weed  species  for  aerial 
application  of  herbicide  is  yellow 
starthistle  (Centaurea  solstitalis), 
although  other  noxious  weeds  will  be 
included.  All  of  the  proposed  treatment 
sites  are  being  negatively  impacted  by 
the  invading  noxious  weeds.  For  some 
of  the  sites,  past  impacts  to  the  plant 
commimity  may  have  contributed  to  the 
susceptibility  of  invasion  by  the  noxious 
weeds  through  a  reduction  in  native 
plant  cover  and  vigor.  Of  the  14  sites  to 
be  considered  in  this  analysis,  six  are 
within  allotments  where  grazing  by 
domestic  Uvestock  may  occur,  while  the 
remainder  are  in  areas  either  closed  to 
domestic  livestock  or  where  no 
livestock  have  grazed  for  a  number  of 
years.  All  of  the  lands  are  used  by  big 
game,  including  elk  and  deer.  Some  of 
the  sites  are  used  by  backcountry 
recreationists,  while  others  are  seldom 
used.  All  sites  are  upland  sites  located 
away  from  perennial  water.  These  sites 
range  in  size  from  approximately  10 
acres  to  500  acres  net,  but  cover  several 
thousand  gross  acres  because  the  weeds 
are  scattered  and  do  not  necessarily  fill 
all  grov\ring  space.  Estimated  gross 
acreage  covered  for  the  14  sites  ranges 
from  4000  to  5000  acres  with  weed 
spread  increasing  this  number  each 
year. 

The  proposed  action  is  intended  to 
implement  the  Wallowa- Whitman 
Forest-wide  integrated  noxious  weed 
environment  (EA)  and  management 
plan,  including  supplemental  decisions 
to  incorporate  additional  sites,  and  the 
Umatilla  integrated  noxious  weed  EA. 
Both  documents  provide  for 
management  of  noxious  weeds 
throughout  the  Forests  but  have  proven 
most  effective  on  the  more  accessible 
sites  (for  example,  along  roads).  The 
affected  Forests  are  adjacent  and  share 
common  habitats,  noxious  weed 
species,  and  problems  associated  with 
management  of  these  infestations.  These 
airrent  environmental  analyses  and 
decisions  for  integrated  noxious  weed 
management  on  the  two  Forests  provide 
for  treatments  described  in  an  integrated 
weed  management  program.  These 
include  chemical,  biological,  manual, 
mechanical,  and  cultural.  The  treatment 
methods  include  backpack  sprayer, 
v\rick  application,  and  boom  sprayer 
application  of  herbicides;  release  of 
approved  biological  agents;  hand 
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pulling;  lopping  seed  heads;  discing  or 
tilling;  prescribed  fire;  revegetation;  etc. 
However,  aerial  application  of  herbicide 
was  not  considered  in  prior  analyses. 
This  analysis  will  include  aerial 
application  as  a  possible  treatment  of 
the  selected  sites  using  an  integrated 
weed  management  program. 

The  Regional  EIS  for  Managing 
Competing  and  Unwanted  Vegetation 
(1998)  and  its  associated  mediated 
agreement,  along  with  the  Forest-wide 
environmental  assessments,  the 
biological  assessments,  and  concurrence 
docvunents  from  the  United  States  Fish 
and  Wildlife  Service  and  National 
Marine  Fisheries  Service,  all  provide  a 
strong  background  for  controlling  or 
mitigating  the  effects  of  treatment 
actions.  Sites  will  be  surveyed  for  the 
presence  of  threatened,  endangered, 
proposed  or  sensitive  species,  and  any 
necessary  protective  measures  will  be 
developed  through  the  consultation 
process  with  the  regulatory  agencies. 

This  decision  is  needed  due  to  the 
increasing  incidence  and  spread  of 
noxious  weeds  into  back-country  areas. 
These  sites  are  remote  and  difficult  to 
access  with  equipment  and  supplies 
used  for  treatment  measures.  In 
addition,  they  are  difficult  to  treat 
effectively  due  to  the  hazardous 
conditions  for  on-the-ground  workers 
and  the  difficulty  in  covering  the  site 
thoroughly  enough  to  ensure  that  no 
plants  are  missed  and  allowed  to  go  to 
seed.  For  these  reasons,  treatments 
allowed  under  the  existing  decisions 
have  been  shown  to  be  inadequate,  have 
caused  individual  hazards  to 
appUcators,  and  have  been  expensive  to 
use  on  these  less  accessible  sites. 

This  proposal  tiers  to  the  Regional 
FEIS  for  Managing  Competing  and 
Unwanted  Vegetation  and  to  the  EIS  for 
each  Forest's  Land  and  Resources 
Management  Plan  (Forest  Plan),  as 
amended  through  completion  of  the 
integrated  noxious  weed  plans  for  the 
Umatilla  and  Wallowa- Whitman 
National  Forests.  This  project  will  also 
be  consistent  with  all  pertinent  Forest 
Plan  amendments,  including;  (1)  Interim 
Strategies  for  Managing  Anadromous 
Fish-Producing  Watersheds  in  Eastern 
Oregon  and  Washington.  Idaho,  and 
Portions  of  California  (commonly 
referred  to  as  PACFISH)  and  (2)  Inland 
Native  Strategies  for  Managing  Fish- 
producing  Watersheds  in  Eastern 
Oregon  and  Washington,  Idaho,  Western 
Montana,  and  Portions  of  Nevada 
(commonly  referred  to  as  INFISH).  The 
project  also  evaluates  and  incorporates 
scientific  findings  from  the  Interior 
Columbia  Basin  Ecosystem  Management 
Program. 


Public  involvement  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  vn\h  the  scoping 
process.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  local 
agencies,  tribes,  and  other  individuals 
or  organizations  who  may  be  interested 
in  or  affected  by  the  proposals.  The 
scoping  process  includes: 

1.  Identifying  and  clarifying  issues. 

2.  Identifying  key  issues  to  oe 
analyzed  in  depth. 

3.  Exploring  alternatives  based  on 
themes  which  will  be  derived  from 
issues  recognized  during  scoping 
activities. 

4.  Identifying  potential  environmental 
effects  of  the  proposals  and  alternatives 
(i.e.,  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

5.  Determining  potential  cooperating 
agencies  and  task  assignments. 

6.  Developing  a  list  of  interested 
people  to  keep  apprised  of  opportunities 
to  participate  through  meetings, 
personal  contacts,  or  vmtten  comments. 

7.  Developing  a  means  of  informing 
the  public  through  the  media  and/or 
written  material  (e.g.,  newsletters, 
correspondence,  etc.). 

Preliminary  public  issues  identified 
during  scoping  to  date  include:  risks  to 
applicators  while  working  on  steep 
remote  sites;  treatment  effectiveness  and 
cost  effectiveness;  and  risks  of  nontarget 
effects  relative  to  the  use  of  aerial 
application  of  herbicides  as  a  treatment 
method. 

Public  comments  are  appreciated 
throughout  the  analysis  process.  The 
draft  EIS  is  expected  to  be  completed 
about  February  1999.  The  final  EIS  is 
scheduled  for  completion  about  June 
1999.  The  comment  period  on  the  draft 
EIS  will  be  90  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  until  after  completion  of  the 
final  EIS.  City  ofAngoon  v.  Model,  803 
f.2d  1016, 1022  (9th  Cir,  1986)  and 


Wisconsin  Heritage,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  90-day  comment  period  so 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Coimcil  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Poficy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

In  the  final  EIS,  the  Forest  Service  is 
required  to  respond  to  substantive 
comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
poUcies  considered  in  making  a 
decision  regarding  the  proposal.  The 
Responsible  Officials  are  Karyn  L. 
Wood,  Forest  Supervisor  for  the 
Wallowa-Whitman  National  Forest,  and 
Jeff  D.  Blackwood,  Forest  Supervisor  for 
the  Umatilla  National  Forest.  The 
inclusion  of  management  activities  in 
Congressionally  designated  areas  (such 
as  wilderness)  may  require  a  different 
signing  authority  depending  on  the  final 
decision.  The  responsible  officials  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  appeal 
under  36  CFR  215. 

Dated:  August  28. 1998. 
Karyn  L.  Wood, 
Forest  Supervisor,  Wallowa-Whitman  NF. 

Dated:  Septemlier  3, 1998. 
Jeff  D.Blackwood, 
Forest  Supervisor,  Umatilla  NF. 
[FR  Doc.  98-24550  Filed  9-11-98;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Amendment  to  Notice  of  Public 
Meeting  of  the  Indiana  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Indiana  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  September 
16, 1998,  has  a  location  change.  The 
new  location  is  the  Indiana  Government 
Center  South,  Conference  Room  5,  402 
W.  Washington  Street,  Indianapolis, 
Indiana.  This  notice  originally 
published  in  the  Federal  Register  on 
September  2, 1998,  vol.  63,  no.  170,  FR 
46751.  This  notice  is  change  of  meeting 
location  only. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Paul  Chase, 
317-920-3190,  or  Constance  M.  Davis, 
Director  of  the  Midwestern  Regional 
Office,  312-353-8311  (TDD  312-353- 
8362).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  Septemt>er  2, 
1998. 

Stephanie  Y.  Moore, 
Acting  Solicitor. 

[FR  Doc  98-24577  Filed  9-9-98;  3:27  pm] 
BiLUMO  coot  ta»-4i-m 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  32-98] 

Proposed  Foreign-Trade  Zones — 
Lancaster,  CA;  Extension  of  Public 
Comment  Period 

The  comment  period  for  the  above 
case,  submitted  by  the  City  of  Lancaster, 
California,  requesting  authority  for  a 
new  general-purpose  zone  in  the 
Lancaster  (Antelope  Valley)  area  is 
extended  to  October  20, 1998,  to  allow 
interested  parties  additional  time  in 
which  to  comment  on  the  proposal. 

Comments  in  writing  are  invited 
during  this  period.  Submissions  should 
include  (Original  and  3  copies)  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below. 


Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716, 14th  &  Pennsylvania  Avenue, 
NW,  Washington,  DC  20230 

Dated:  September  4, 1998. 
Dennis  PucdnelU, 
Acting  Executive  Secretary. 
[FR  Doc.  98-24602  Filed  9-11-98;  8:45  am] 

BILUNO  CODE  3510-DS-4> 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-1 22-822] 

Notice  of  Court  Decision:  Certain 
Corrosion-Resistant  Cart}on  Steel  Flat 
Products  From  Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  court  decision 

summary:  On  July  23, 1998,  the  United 
States  Court  of  International  Trade 
("CIT")  affirmed  the  determination 
made  by  the  Department  of  Commerce 
("the  Department")  pursuant  to  a 
remand  of  the  final  results  of 
administrative  review  in  the  case  of 
certain  corrosion-resistant  carbon  steel 
flat  products  fitim  Canada.  AK  Steel 
Corp.  et  al.  v.  United  States,  Slip  Op. 
98-106  (OT,  July  23, 1998)  ("AK 
Steet').  In  its  remand  determination,  the 
Department  corrected  ministerial  errors 
in  the  calculation  of  Stelco  Inc's 
("Stelco")  margin,  eliminated  the  credit 
for  partial  reversal  of  prior  period 
charges  from  Dofasco  Inc.'s/Sorevco's 
("Dofasco")  cost  calculation,  and 
determined  that  Continuous  Colour 
Coat's  ("CCC")  post-invoicing  price 
adjustment  methodology  for  credit  and 
debit  notes  allocated  to  multiple  sales 
was  acceptable. 

EFFECTIVE  DATE:  August  3, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Lyn 
Baranowski  (Dofasco),  Carrie  Blozy 
(CCC),  N.  Gerard  Zapiain  (Stelco)  or 
Rick  Johnson,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W. 
Washington,  D.C.  20230;  telephone: 
(202) 482-1385,  482-0165,  482-1395,  or 
482-3818,  respectively. 
SUPPLEMENTARY  INFORMATION:  On  March 
28, 1996.  the  Department  published  its 
final  results  of  administrative  review  of 
the  antidumping  order  on  corrosion- 
resistant  steel  from  Canada.  See  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Canada;  Final 


Results  of  Antidumping  Duty 
Administrative  Reviews,  61  FR  13815 
(March  28, 1996)  ("Final  Results").  The 
review  covered  three  manufacturers/ 
exporters,  CCC,  Dofasco,  and  Stelco,  of 
the  subject  merchandise  for  the  period 
February  4, 1993,  through  July  31. 1994. 

On  November  14, 1997,  in  its 
Memorandimi  Opinion  in  the  case  of  AK 
Steel  Corp.  et.  al.  v.  United  States,  Slip 
Op  97-152  (Crr,  November  14, 1997) 
("Memorandum  Opinion"),  the  err 
remanded  three  issues  to  the 
Department.  For  CCC,  the  Department 
was  ordered  to  reconsider  post- 
invoicing  adjustments  to  price  and 
indicate  where  on  the  record  the 
adjustments  in  question  are  shown  to  be 
properly  related,  either  directly  or 
through  allocation,  to  specific  seiles 
transactions.  Memorandum  Opinion  at 
58.  For  Dofasco,  the  Department  was 
ordered  to  reconsider  Dofasco's  partial 
reversal  of  restructuring  charges.  The 
err  determined  that  the  Department 
must  "eliminate  the  credit  for  the 
reversals  unless  it  can  articulate  a 
rational  reason  for  abandoning  its  past 
practice."  Memorandimi  Opinion  at  32. 
Finally,  for  Stelco,  the  Department 
requested,  and  was  granted,  a  remand  to 
correct  ministerial  errors  in  Stelco 's 
final  margin  calculation. 

LCCC 

A.  Background 

In  its  final  results  of  administrative 
review,  the  Department  determined  that 
CCC's  price  adjustment  methodology 
regarding  credit  or  debit  notes  for  sales 
in  both  the  home  market  and  United 
States  was  acceptable.  Specifically,  the 
Department  determined  that  the 
allocation  of  a  credit  or  debit  note  over 
multiple  invoices  was  reasonable  and 
accepted  these  notes  as  direct 
adjustments.  Final  Results  at  13822. 

B.  Post-Invoicing  Price  Adjustments 

Through  an  examination  of  the 
record,  the  Department  determined  that 
of  the  twenty  home  market  and  U.S. 
sales  examined  during  verification,  only 
four  home  market  and  zero  U.S.  sales 
involved  post-invoicing  adjustments. 
For  the  first  two  home  market  sales,  the 
Department  found  an  acceptable  level  of 
price  specificity  in  CCC's  price 
adjustment  methodology.  The  third 
home  market  sale  involved  a  credit  note 
which  referenced  one  work-order.  The 
work-order  contained  multiple  invoices 
and  CCC  allocated  the  credit  note  to  all 
transactions  made  pursuant  to  the  work- 
order  on  a  weighted  average  basis. 
Because  of  CCC's  inability  to  match  the 
returned  merchandise  to  the  coil 
identified  on  the  internal  complaint 
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form,  the  Department  determined  that 
CCC's  allocation  of  the  credit  note 
across  sales  made  pursuant  to  the  work- 
order  identified  on  the  internal 
complaint  form  was  sufficiently 
specific.  Finally,  the  fourth  home 
market  sale  involved  a  debit  note  issued 
to  a  customer  that  did  not  reference  a 
specific  invoice  or  work-order.  The 
Department  concluded  that  a  more 
specific  allocation  was  not  feasible,  and 
that  CCC's  methodology  does  not  distort 
the  normal  value  and  in  turn  the 
dumping  margin. 

Therefore,  tihe  Department  determined 
that  CCC's  post-invoicing  price 
adjustment  methodology  for  credit  and 
debit  notes  allocated  to  multiple  sales 
was  acceptable. 

n.  Dofasco 

A.  Backffvund 

In  calculating  Dofasco's  Cost  of 
Production  ("COP")  and  Constructed 
Value  ("CV")  during  the  less-than-fair 
value  ("LTFV")  investigation,  the 
Department  included  in  their  entirety 
certain  estimated  expenditures  related 
to  restructuring  of  the  corporation.  Fina7 
Results,  61  FR  at  13825  (citing  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Produces,  Certain  Cold-Rolled 
Carbon  Steel  FlatProducts,  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Canada,  58  FR 
37099,  37108  (July  9, 1993)).  The 
Department  determined  that  estimated 
expenditures  related  to  restructuring 
should  be  included  in  their  entirety  as 
part  of  Dofasco's  COP  and  CV,  because 
these  expenditures  were  on  Dofasco's 
financial  statements  and  were 
considered  ordinary  expenses  that 
Dofasco  charged  against  its  1992 
income. 

In  the  final  results  of  this 
administrative  review,  the  Department 
determined  that  Dofasco's  pripr  period 
reversal  of  a  portion  of  restructuring 
estimates  should  be  allowed  because 
Dofasco's  financial  statements  include 
certain  partial  reversals  of  those  earlier 
restructuring  estimates  (the  reductions 
were  included  in  Dofasco's  financial 
statements  in  1993  and  1994  as  a  credit 
to  costs). 

B.  Prior  Period  Reversal  Credit 

In  defendant's  memorandum  dated 
April  15, 1997,  the  Department 
requested  a  remand  to  clarify  its  policy 
with  respect  to  the  reversal  charges  and 
to  determine  if  the  adjustments  made  for 
Dofasco  were  consistent  with  that 
practice  and  policy.  The  court  did  not 
grant  immediate  remand,  but  ordered 


the  Department  to  explain  and  describe 
its  policy  and  past  practice.  As 
articulated  before  the  coiirt,  the 
Department's  past  practice  regarding 
reversal  of  charges  for  a  prior  period  has 
two  components.  As  a  first  step,  the 
Department  will  rely  upon  a 
respondent's  books  and  records 
prepared  in  accordance  with  the  home 
country's  Generally  Accepted 
Accounting  Principles  ("GAAP")  imless 
those  accounting  principles  do  not 
reasonably  reflect  the  costs  of  producing 
the  merchandise.  See  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from 
Germany:  Final  Results  of  Antidumping 
Administrative  Review,  61  FR  13834, 
13837  (March  28, 1996),  in  which  the 
Department  did  not  allow  a  reversal  of 
prior  period  costs  because  to  do  so 
would  be  to  distort  the  costs  in  the 
subsequent  period;  see  also  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Steel, 
Standard,  line  and  Pressure  Pipe  from 
Italy,  60  FR  31981,  31991  (June  19, 
1995),  in  which  the  Department  noted 
that  reducing  a  subsequent  year's  costs 
because  of  the  reversal  in  that  year  of  a 
prior  year's  estimate  would  mean 
distorting  the  actual  production  costs 
incurred  in  a  subsequent  year. 

As  a  second  step  in  the  analysis,  the 
Department  may  recognize  an  exception 
to  its  general  rule  in  cases  such  as  this 
one.  "Ilie  Department  stated  that  the 
matching  principle  of  accounting  may 
be  superseded  by  the  concept  of 
conservatism  (the  concept  that  certain 
expenses  relating  to  liabilities  for 
current  and  future  periods  be  accrued  in 
the  first  accounting  period  in  which 
they  can  be  estimated)  in  certain 
situations  such  as  this  one.  Because  in 
the  LTFV  investigation  the  Department 
included,  in  its  entirety,  the  amount  of 
estimated  expenditures  in  the  COP/CV 
calculation  and  because  implementation 
of  the  multi-year  restructuring  plan  was 
still  in  progress  during  the  review,  the 
Department  determined  that  it  was 
reasonable  to  allow  Dofasco  to  include 
in  its  COP/CV  calculation  certain 
adjustments  or  reversals  to  the 
estimated  expenditures  accrued  in  1992. 

In  response,  the  court  stated  that  first, 
the  concept  of  conservatism  does  not 
supersede  the  concept  of  matching,  but 
should  be  incorporated  into  it. 
Secondly,  the  court  stated  that 
corrections  to  the  financial  records  in 
one  period  should  be  made  only  in  that 
same  period:  it  is  respondent's 
responsibility  to  correct  estimates 
promptly  and  in  the  same  proceeding  to 
which  they  are  applicable.  Third,  the 
court  said  that  although  it  may  not  have 
been  appropriate  for  the  Department  to 


include  all  costs  for  a  multi-year 
restructuring  in  the  LTFV  investigation 
cost  calculation,  that  proceeding  is  not 
before  the  court.  Finally,  the  court 
stated  that  allowing  a  credit  against 
costs  accounted  for  years  earlier  when 
they  were  estimated  but  not  incurred 
may  result  in  a  double  distortion  and 
may  impact  the  company  in  the  current 
period.  The  court  also  said  that  the 
Department's  rationalization,  that  it 
"must  abide  by  its  long  standing  policy" 
(see  Final  Results,  61  FR  13825),  does 
not  stand  scrutiny  because  its  practice  is 
the  opposite  of  what  it  did  in  the  instant 
case.  As  such,  the  Court  remanded  this 
issue  to  the  Department  with  the 
instruction  that  the  Department  was  to 
eliminate  the  credit  for  the  reversals 
unless  it  could  articiilate  a  rational 
reason  for  abandoning  its  past  practice. 

In  its  redetermination  on  remand,  the 
Department  eliminated  the  credit  for  the 
partial  reversal  of  a  prior  period  chai^ge 
from  the  calculation  of  Dofasco's  costs, 
as  instructed  by  the  Court.  In  addition, 
in  reviewing  the  margin  calculation,  the 
Department  identified  and  corrected 
ministerial  errors  in  the  calculation  of 
interest  expenses,  general  and 
administrative  expenses,  and  variable 
and  total  cost  of  manufacturing  for 
model  match  purposes.  See  Analysis 
Memorandimi  dated  January  28, 1998, 
for  more  information  concerning  this 
issue. 

m.  Stelco 

A.  Background 

In  its  final  results,  the  Department 
calculated  a  margin  for  Stelco 's  imports 
of  corrosion  resistant  product  using  our 
standard  calculation  programs.  On  April 
19, 1996,  petitioners  alleged  that  there 
were  three  ministerial  errors  in  the 
Dep>artment's  margin  calculation 
program  for  this  product.  The 
Department  agreed  with  petitioners  but 
was  unable  to  correct  these  errors  prior 
to  jurisdiction  vesting  with  the  CIT. 

B.  Ministerial  Errors 

The  ministerial  errors  at  issue  consist 
of  the  following: 

1.  In  the  Final  Results,  61  FR  13816, 
the  Department  stated  that  it  intended  to 
follow  the  "Zenith  footnote  4" 
methodology  for  adjusting  United  States 
Price  ("USP")  for  home  market 
consumption  taxes.  Pursuant  to  this 
methodology,  when  merchandise 
exported  to  the  United  States  is  exempt 
from  home  market  consumption  taxes, 
the  Department  adds  to  USP  the 
absolute  amount  of  such  taxes  charged 
on  comparison  sales  in  the  home 
market.  Inadvertently,  the  Department 
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failed  to  calculate  USP  in  accordance 
writh  this  methodology. 

2.  The  Department  intended  to  correct 
an  adjustment  to  certain  sales  that 
resulted  in  double  counting.  Final 
Results  at  13832.  However,  the 
Department  failed  to  recalculate  USP  in 
accordance  with  this  methodology. 

3.  In  the  Final  Results  at  13832,  the 
Department  stated  that  it  intended  to 
treat  Stelco's  slitting  expenses  as  further 
manufacturing  costs  for  purposes  of 
calculating  exporter's  sales  price. 
Nevertheless,  the  Etepartment  neglected 
to  make  these  adjustments  in  the 
calculations  for  the  final  results. 

In  its  redetermination  on  remand,  the 
Department  corrected  these  ministerial 
errors  in  Stelco's  margin  calculation. 

Results  of  Redetermination  on 
Remand:  The  Department  filed  its 
redetermination  with  the  CIT  on  January 
28, 1998.  See  Final  Results  of 
Redetermination  on  Remand,  AK  Steel 
Corp.  et  al.  v.  United  States,  Court  No. 
96-05-01312.  On  July  23. 1998.  the  OT 
affirmed  the  Department's  remand 
determination. 

As  a  result  of  the  remand 
determination,  the  Department  re- 
calculated the  weighted  average  margins 
for  Dofasco  and  Stelco.  The  final 
dumping  margins  for  the  period 
February  4. 1993,  through  July  31, 1994 
are  as  follows: 


Manufacturer/exporter 


CCC  .... 
Dofasco 
Stelco  .. 


Margin 
(percent) 


1.96 
1.72 
5.62 


In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  ("Timken"),  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
held  that,  pursuant  to  19  U.S.C.  section 
1516a(e).  the  Department  must  publish 
a  notice  of  a  court  decision  which  is  not 
"in  harmony"  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  CIT's 
July  23, 1998  decision  in  AK  Steel 
constitutes  a  decision  not  in  harmony 
with  the  Department's  final  results  of 
review.  Publication  of  this  notice  fulfills 
the  Timken  requirement.  Accordingly, 
the  Department  will  continue  to 
suspend  liquidation  pending  the 
expiration  of  the  period  of  appeal,  or,  if 
appeeded,  until  a  "conclusive"  court 
decision. 


Dated:  September  4, 1998. 
Joseph  A.  Spctrini, 
Acting  Assistant  Secretaiy  for  Import 
Administration. 
(FR  Doc.  98-24599  Filed  9-11-98;  8:45  ami 

BnjJNQ  CODE  3S10-OS-P 

OEPARTMEtfT  OF  COMMERCE 
International  Trade  Administration 

[A-475-703] 

Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Granular 
Polytetrafluoroethylene  Resin  From 
Italy 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  May  11, 1998,  the 
Department  of  Commerce  published  the 
prelimineiry  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  granular  polytetrafluoroethylene 
resin  from  Italy.  This  review  covers  one 
producer/exporter  of  subject 
merchandise.  The  period  of  review  is 
August  1, 1996,  through  July  31, 1997. 
Based  on  our  analysis  of  comments 
received,  these  final  results  differ  fit>m 
the  preliminary  results.  The  final  results 
are  listed  below  in  the  section  "Final 
Results  of  Review." 
EFFECTIVE  DATE:  September  14, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magd  Zalok  or  Kris  Campbell,  Office  of 
AD/CVD  Enforcement  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington,  DC  20230; 
telephone:  (202)  482-4162  and  (202) 
482-3813,  respectively. 
SUPPt.EMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (the  Department]  regulations 
are  to  the  regulations  provided  in  19 
CFR  Part  351.  as  published  in  the 
Federal  Register  on  May  19, 1997  (62 
FR  27296). 

Background 

This  review  covers  sales  of  granular 
polytetrafluoroethylene  resin  (PTFE 
resin)  made  during  the  period  of  review 
(POR)  by  Ausimont  SpA/Ausimont  USA 
(Ausimont),  On  May  11, 1998,  the 


Department  published  the  preliminary 
results  of  this  review.  See  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review: 
Polytetrafluoroethylene  Resin  from  Italy, 
63  FR  25826  (Preliminary  Results).  On 
June  10, 1998.  we  received  a  case  brief 
from  Ausimont.  On  Jime  17, 1998,  we 
received  a  rebuttal  brief  from  the 
petitioner,  E.I.  DuPont  de  Nemours  & 
Company. 

Scope  of  the  Review  ~~ 

The  product  covered  by  this  review  is 
granular  PTFE  resin,  filleid  or  unfilled. 
This  order  also  covers  PTFE  wet  raw 
polymer  exported  from  Italy  to  the 
United  States.  See  Granular 
Polytetrafluoroethylene  Resin  from  Italy; 
Final  Determination  of  Circumvention 
of  Antidumping  Duty  Order,  58  FR 
26100  (April  30. 1993).  This  order 
excludes  PTFE  dispersions  in  water  and 
fine  powders.  During  the  period  covered 
by  this  review,  such  merchandise  was 
classified  under  item  number 
3904.61.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS).  We 
are  providing  this  HTS  niunber  for 
convenience  and  Customs  purposes 
only.  The  written  description  of  the 
scope  remains  dispositive. 

Fair  Value  Comparison^ 

We  calculated  constructed  export 
price  (CEP)  and  normal  value  (NV) 
based  on  the  same  methodology  used  in 
the  preliminary  results,  except  as 
follows. 

1.  We  made  a  correction  to  the 
calculation  of  CEP  profit.  See  our 
response  to  Comment  3.  below. 

2.  We  corrected  clerical  errors 
regarding  home  market  selling  expenses, 
as  detailed  in  the  Memorandum  from 
Analyst  to  File:  Final  Results  Analysis 
Memorandum  (September  8, 1998) 
(Final  Results  Analysis  Memorandum). 

Analysis  of  Comments  Receired 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  As  noted  above,  we 
received  comments  from  Ausimont  and 
rebuttal  comments  from  the  petitioner. 

Comment  1 :  Ordinary  Course  of  Trade 

Ausimont  argues  that  its  sales  of  PTFE 
wet  reactor  bead  in  the  home  market 
should  not  be  used  for  comparison  to 
U.S.  sales  of  the  subject  merchandise 
because  such  sales  were  not  made  in  the 
ordinary  course  of  trade.  Ausimont 
argues  Uiat  the  factors  the  Department 
considered  relevant  in  determining 
whether  a  sale  is  outside  the  ordinary 
course  of  trade  in  Thai  Pineapple  Public 
Co.  V.  U.S.,  946  F.  Supp.  11, 16  (CIT 
1996)  (Thai  Pineapple),  are  also  relevant 
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to  sales  of  wet  reactor  bead.  These 
factors  include  differences  in  customers, 
terms  of  sales,  voliune  of  sales, 
frequency  of  sales,  sales  quantity,  sales 
price,  profitability,  and  market  demand. 
Ausimont  maintains  that  all  of  these 
factors  are  present  in  the  instant  review, 
except  that  the  customer  that  purchased 
the  PTFE  wet  reactor  bead  also 
purchased  granular  PTFE  resin  from 
Ausimont  during  the  POR.  According  to 
Ausimont,  the  above  factors  applied  to 
this  case  establish  the  non-ordinary- 
course-of-trade  nature  of  home  market 
reactor  bead  because:  (1)  The  voliune  of 
wet  reactor  bead  sales,  in  terms  of 
number  of  transactions,  was  very  low 
compared  with  total  PTFE  resin  sales; 
(2)  the  profits  for  the  wet  reactor  bead 
sales  were  abnormally  high  when 
compared  with  the  average  profit  for 
PTFE  resin  sales;  (3)  there  is  virtually  no 
market  demand  for  wet  reactor  bead  (in 
this  respect  Ausimont  notes  that  no 
such  sales  occiirred  in  the  prior  review 
period);  (4)  sales  of  wet  reactor  bead 
were  made  at  prices  that  differ 
significantly  from  the  average  gross  imit 
price  of  granular  PTFE  resin;  (5)  the 
terms  of  sale  differed  as  well,  as 
evidenced  by  documents  the 
Department  collected  during 
verification;  and  (6)  the  mean  average 
quantity  of  PTFE  wet  reactor  sales  is 
unusual  in  that  it  is  significantly  higher 
than  that  of  granular  PTFE  resin  sales 
(Ausimont  claims  in  addition  that  this 
fact  would  permit  the  exclusion  of  such 
sales  under  the  "usual  commercial 
quantities"  provision  of  the  Act  at 
section  773(a)(l)(B)(i)). 

The  petitioner  responds  that  the 
Department  should  continue  to  include 
home  market  sales  of  wet  reactor  bead 
for  the  following  reasons:  (1)  The  Act 
contains  a  clear  preference  for  price-to- 
price  comparisons;  (2)  Ausimont 
provided  information  on  such  sales 
throughout  the  information-gathering 
stage  of  this  review  and  at  verification 
without  indicating  that  it  believed  such 
sales  were  made  outside  the  ordinary 
course  of  trade;  (3)  the  evidence  to 
which  Ausimont  cites  in  its  case  brief 
does  not  meet  the  biu-den  of  proof  for. 
disregarding  such  sales,  as  set  forth  in 
Koyo  Seiko  Co.,  Ltd.  v.  United  States, 
932  F.  Supp.  1488, 1497-1498  (CIT 
1996)  (Koyo);  and  (4)  the  record  shows 
that  Ausimont's  home  market  wet 
reactor  bead  sales  are  in  fact  similar  in 
many  respects  to  other  home  market 
sales,  based  on  the  factors  dted  in 
Ausimont's  case  brief  [e.g.,  market 
demand  and  customers). 

E>OC  Position:  The  information  on  the 
record  before  us  does  not  provide  a 
sufficient  basis  to  exclude  Ausimont's 
home  market  sales  of  wet  reactor  bead 


as  outside  the  ordinary  coiuse  of  trade. 
While  we  have  given  full  consideration 
to  the  argiunents  made  in  Ausimont's 
case  brief,  these  argiunents  concern  a 
case  record  that  was  compiled  in  the 
absence  of  any  claim  by  Ausimont,  prior 
to  the  filing  of  its  case  brief,  that  the  wet 
reactor  bead  sales  that  it  reported  in  its 
home  market  database  were  made 
outside  the  ordinary  course  of  trade.  In 
considering  Ausimont's  claim  in  light  of 
this  record  evidence,  we  find  that  ^e 
respondent  has  not  met  its  biurden  of 
establishing  that  such  sales  are 
inappropriate  for  use  in  our  analysis. 

Our  general  preference  in  determining 
normal  value  is  to  rely  upon  home 
market  sales  of  the  foreign  like  product 
prior  to  resorting  to  constructed  value. 
See  section  773(a)(1)(A)  of  the  Act. 
While  we  do  not  include  in  our  analysis 
home  market  sales  made  outside  the 
ordinary  course  of  trade  (per  section 
773(a)(l)(B)(i)  of  the  Act),  the 
evidentiary  burden  of  establishing  the 
non-ordinary-coiuse-of-trade  natiue  of 
home  market  sales  is  on  the  party 
making  such  a  claim.  See,  e.g.,  Murata 
Mfg.  Co.  V.  United  States.  820  F.  Supp 
603  (CIT  1993)  (Murata).'  With  respect 
to  comparisons  to  merchandise  that  is 
further  manufactvued  after  importation 
into  the  United  States,  the  relevant 
home  market  sales  to  be  considered  for 
price-based  matches  are  those  of 
products  identical  or  similar  to  the 
subject  merchandise  as  imported  into 
the  United  States.  In  this  case,  U.S. 
further-manufactured  sales  involved 
imported  wet  reactor  bead  that  was 
further  processed  into  finished  PTFE 
resin;  as  such,  the  relevant  home  market 
sales  for  purposes  of  price-based 
matches  are  those  of  wet  reactor  bead. 

Ausimont  reported  such  sales  in  its 
initial  home  market  sales  listing 
specifically  for  the  purpose  of  matching 
them  to  sales  of  wet  reactor  bead 
imported  into  the  United  States.  See 
Ausimont  section  A-D  questionnaire 
response,  Exhibit  B-2  (November  6, 
1997).  In  doing  so,  Ausimont  did  not 
claim  that  such  sales  were  inappropriate 
for  any  reason.  Subsequently,  in 
addressing  the  general  matching 
methodology  in  our  supplemental 
questionnaire,  we  indicated  our  intent 
to  use  the  reported  home  msirket  sales 
of  wet  reactor  bead  in  our  analysis, 
providing  additional  matching 
instructions  regarding  sales  of  wet 
reactor  bead  as  follows: 


■  In  thU  case,  the  OT  stated  that  "Plaintiff  must 
bear  its  burden  by  proving  that  the  sales  used  in 
Commerce's  calculation  are  outside  the  ordinary 
course  of  trade  and  it  must  satisfy  this  burden  l^ 
providing  the  information  to  Commerce  in  a  timely 
bshion  in  accordance  with  19  CFR  353.31(a)(l)(ii) 
(1992)."  MuraU  at  607. 


Please  note  that  the  above-referenced  data 
(concerning  general  product  matching 
variables]  is  also  required  in  the  U.S.  and 
comparison  market  sales  listings  for  wet 
reactor  bead  products  in  both  markets. 
Ensure  that  you  have  provided  home  market 
sales  of  all  products  that  can  be  matched  to 
reactor  bead  that  is  further  manufoctured  in 
the  United  States  and  provide  a  complete 
description  of  the  home  market  products  and 
sales  that  you  believe  are  the  most 
appropriate  comp>arisons  to  wet  reactor  bead 
imported  into  the  United  States. 

See  section  A-C  supplemental 
questionnaire  at  3-4  (February  23, 1998) 
(emphasis  added). 

In  response,  Ausimont  stated  that  it 
had  "provided  home  market  sales  of  all 
products  that  can  be  matched  to  the 
reactor  bead  that  is  further- 
manufactured  in  the  United  States. 
*  *   *  The  appropriate  home  market 
reactor  bead  code  is  provided  with  each 
individual  further-manufactured  sales 
transaction  in  Ausimont's  U.S.  sales 
listing."  See  Ausimont  section  A-JD 
supplemental  response  at  9-10  (March 
16, 1998)  (emphasis  added).  As  in  its 
initial  response,  Ausimont  made  no 
claim  that  such  home  marii^et  sales  were 
inappropriate  for  use  in  our  analysis  for 
any  reason,  much  less  that  such  sales 
were  inappropriate  specifically  because 
they  were  made  outside  the  ordinary 
course  of  trade.  In  fact,  the  plain 
language  of  Ausimont's  response  to  our 
supplemental  questioimaire  clearly 
indicated  the  company's  expectation 
that  such  sales  would  be  used,  and  were 
appropriate  for  use,  as  price-based 
matches  for  U.S.  further-processed  sales 
of  imported  wet  reactor  bead.  Thus,  at 
no  time  during  the  information- 
gathering  stage  of  this  review  did 
Ausimont  provide  any  evidence,  or 
make  any  claim,  regarding  the  exclusion 
of  such  sales  as  outside  the  ordinary 
course  of  trade. 

Prior  to  and  during  verification,  we 
again  indicated  our  intent  to  use  home 
market  sales  of  wet  reactor  bead  in  our 
analysis,  selecting  certain  such  sales  for 
detailed  examination.  See  DOC 
verification  outline.  Appendix  1  (March 
25, 1998).  At  verification,  Ausimont 
officials  discussed  these  sales  in  depth 
without  making  any  claim  that  they 
were  made  OHtside  the  ordinary  course 
of  trade. 

Accordingly,  given  the  statutory 
preference  for  price-to-price  matches, 
and  in  the  absence  of  information 
indicating  that  the  relevant  home 
market  sales  were  inappropriate  for  use 
in  our  analysis,  we  determined  in  the 
preliminary  results  that  home  market 
sales  of  wet  reactor  bead  are  the  most 
appropriate  basis  for  establishing 
normal  value  with  respect  to  U.S.  sales 
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involving  imported  wet  reactor  bead 
that  was  further  processed  prior  to  sale. 

For  these  final  results,  we  have  given 
full  consideration  to  the  record  evidence 
that  Ausimont  cites  in  support  of  its 
contention  that  home  market  sales  of 
wet  reactor  bead  were  made  outside  the 
ordinary  course  of  trade.  However,  as 
shown  below,  this  evidence  is 
insufficient  to  establish  a  basis  for  the 
respondent's  claim.  While  we  agree 
with  certain  of  the  facts  presented  by 
Ausimont  [e.g.,  that  the  number  of  sales 
transactions  involving  wet  reactor  bead 
is  low  relative  to  the  total  nimiber  of 
transactions  involving  finished  PTFE 
resin),  on  balance  we  find  that  the  facts 
surrounding  these  sales  do  not  establish 
that  they  were  made  outside  the 
ordinary  course  of  trade.  See  Koyo  at 
1497-1498  ("Commerce  cannot  exclude 
sales  allegedly  outside  the  ordinary 
course  of  trade  unless  there  is  a 
complete  explanation  of  the  facts  which 
establish  the  extraordinary 
circumstances  rendering  particular  sales 
outside  the  ordinary  course  of  trade.")- 
Our  examination  of  the  record  evidence 
as  it  applies  to  the  ordinary-course-of- 
trade  issue  is  detailed  below. 

We  agree  with  Ausimont  that  the 
frequency  of  wet  reactor  bead  sales,  in 
terms  of  the  number  of  transactions,  and 
the  volume  of  such  sales,  in  terms  of 
total  quantity  sold,  represent  small 
percentages  of  total  home  market  sales. 
However,  while  sales  of  PTFE  wet 
reactor  bead  may  represent  a  small 
portion  of  the  overall  sales,  the  absolute 
amoimt  of  such  sales  is  not 
insignificant.  As  Ausimont  itself  has 
noted,  and  as  further  discussed  below, 
the  quantities  involved  in  these  sales  are 
in  fact  larger  on  average  than  for  other 
sales.  Further,  we  note  that  the  niunber 
of  sales  or  volume  sold  are  not  in  and 
of  themselves  definitive  factors  in 
determining  whether  the  sales  in 
question  are  in  the  ordinary  coiirse  of 
trade.  See,  e.g.,  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Welded  Carbon  Steel 
Standard  Pipes  and  Tubes  from  India, 
56  FR  64.753  (1991),  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Fresh  Atlantic  Salmon  from 
Chile,  63  FR  31,411,  31,423  (June  9, 
1998). 

Regarding  Ausimont's  claim  that  the 
average  quantity  of  such  sales  is  higher 
than  that  of  other  sales,  we  agree  that 
the  average  quantity  sold  of  wet  reactor 
bead  is  generally  higher  than  the 
average  quantity  sold  of  granular  PTFE 
resin.  However,  the  information  on  the 
record  provides  an  insufficient  basis  for 
determining  whether  this  difference  in 
the  average  quantity  between  the  sales 
of  PTFE  wet  reactor  bead  and  granular 


PTFE  resin  is  in  fact  attributable  to 
circumstances  rendering  the  sales  in 
question  extraordinary  or 
unrepresentative  of  normal  sales. 
Further,  while  the  average  quantity  of 
wet  reactor  bead  sales  is  generally 
higher  than  that  of  finished  PTFE  resin, 
our  examination  of  the  range  of 
quantities  involved  in  individual  sales 
of  both  wet  reactor  bead  and  finished 
PTFE  resin  does  not  indicate  that  the 
quantities  involved  in  wet  reactor  bead 
sales  were  so  unusual  as  to  render  such 
sales  inappropriate  ior  our  analysis. 
Finally,  the  fact  that  home  market  sales 
of  wet  reactor  bead  were  made  in 
quantities  higher  than  average  does  not 
support  a  conclusion  that  a  normal 
value  based  on  the  price  of  such  sales 
would  be  imreasonably  high.  For  these 
reasons,  we  also  reject  Ausimont's  claim 
that  its  home  market  wet  reactor  bead 
may  be  excluded  pursuant  to  the  "usual 
commercial  quantities"  provision  of  the 
Act.  See  section  773(a)(l)(B)(i)  of  the 
Act  and  Nachi-Fujikoshi  Corp.  v.  United 
States,  798  F.  Supp.  716.  718  (CTT  1992) 
(as  with  the  "ordinary  course  of  trade" 
provision,  the  party  seeking  exclusion  of 
sales  based  on  the  "usual  commercial 
quantities"  provision  has  the  burden  of 
proving  such  exclusion  is  warranted, 
and  the  Department's  inclusion  of  a 
home  market  sample  sale  was 
appropriate  where  the  respondent  did 
hot  demonstrate  that  the  quantity 
involved  in  this  sale  was  unusual). 

We  also  disagree  with  Ausimont  that 
the  remaining  factors  we  considered  in 
Thai  Pineapple  are  supported  by  the 
information  on  the  record  of  this  review 
with  respect  to  home  market  sales  of 
wet  reactor  bead.  Ausimont's  contention 
that  PTFE  wet  reactor  bead  was  sold  at 
aberrational  prices  is  not  persuasive 
because  the  comparison  it  makes — the 
average  selling  price  of  wet  reactor  bead 
versus  that  of  finished  PTFE  resin — does 
not  take  into  account  the  fact  that  these 
are  different  products  for  which  there  is 
no  reasonable  expectation  of  similar 
selling  prices;  wet  reactor  bead  is  sold 
as  an  intermediate  product,  at  prices 
that  we  would  expect  to  differ  from 
those  of  finished  PTFE  resin. 

With  respect  to  the  profit  earned  on 
wet  reactor  bead  sales,  Ausimont's 
comparison  of  the  profit  related  to  wet 
reactor  bead  sales  and  that  for  granular 
PTFE  resin  sales  does  not  take  into 
account  the  fact  that  profits  made  on  the 
sales  of  certain  models  of  resin  were  in 
fact  higher  than  that  of  the  wet  reactor 
bead  sales.  Further,  the  identification  of 
sales  as  having  high  profits  does  not 
necessarily  render  such  sales  outside 
the  ordinary  course  of  trade.  See  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews:  Antifriction 


Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  et  al.,  62  FR  54043,  54066 
(October  17, 1997). 

With  respect  to  market  demand, 
Ausimont's  claim  regarding  the  absence 
of  past  home  market  sales  of  this 
merchandise  focuses  entirely  on  the 
immediately  prior  review,  without 
addressing  the  fact  that  the  respondent 
has  in  fact  sold  wet  reactor  bead  in  the 
home  market  in  previous  segments  of 
this  proceeding.  See.  e.g.,  public  version 
of  Ausiinont's  February  13, 1995 
questionnaire  response  (submitted  in 
conjimction  with  the  1993-94  review 
and  included  in  relevant  part  as 
Attachment  2  to  the  Final  Results 
Analysis  Memorandum  in.  this  review) 
at  A-5  ("Ausimont  SpA  produces  and 
sells  PTFE  wet  reactor  bead  to  home- 
market  customers  in  Italy")  and  at  B-3 
(indicating  that  Ausimont's  response 
contained  a  sale-by-sale  listing  of  "all 
virgin  granular  and  filled  PTFE  resin 
and  wet  reactor  bead  sold  in  Italy"). 

Regarding  terms  of  sale,  while  we 
agree  with  Ausimont  that  selected 
verification  exhibits  we  collected  during 
our  verification  show  that  the  terms  of 
certain  wet  reactor  bead  sales  were 
difiierent  from  those  of  certain  sales  of 
finished  PTFE  resin,  we  did  not 
examine  or  collect  these  exhibits  for  this 
purpose  and  Ausimont  officials  did  not 
discuss  such  differences  at  verification. 
As  such,  we  are  unable  to  conclude 
from  these  docimients  that  the  terms  of 
sale  involving  wet  reactor  bead 
generally  differed  significantly  from 
those  of  other  sales  of  finished  PTFE 
resin  products  or  that  different  terms  of 
sale  are  not  generally  applicable  to  all 
sales. 

Finally,  as  Aiisimont  notes, 
Ausimont's  sales  of  PTFE  wet  reactor 
bead  were  made  to  the  same  customer 
who  also  purchased  finished  PTFE  resin 
products. 

As  shown  above,  Ausimont  has  failed 
to  explain  the  facts  that  establish  the 
extraordinary  circiunstances  rendering 
the  claimed  sales  outside  the  ordinary 
course  of  trade,  as  required  by  Koyo. 
Compare  Granular 
Polytetrafluoroethylene  Resin  From 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review.  58  FR 
50343,  50345  (September  27. 1993) 
(where  home  market  sales  were 
excluded  as  outside  the  coiu'se  of  trade 
where  such  sales  involved  sample 
merchandise  sold  to  testing  labs  in 
"extremely  small  quantities"  at  "prices 
substantially  higher  than  the  prices  of 
the  vast  majority  of  the  sales  reported," 
and  where  such  sales  were  not  for 
consimiption  but  for  evaluation  and 
were  not  made  to  the  respondent's 
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ordinary  customers).  In  light  of  this 
analysis,  we  find  that  the  circumstances 
that  would  render  home  market  wet 
reactor  bead  sales  outside  the  ordinary 
course  of  trade  are  not  present  in  this 
review.  Therefore,  we  have  continued  to 
use  these  sales  as  a  basis  for  comparison 
with  U.S.  sales  for  purposes  of  these 
final  results. 

Comment  2:  Level-of-Trade  Adjustment 

Ausimont  eu^es  that,  if  the 
Department  determines  that  sales  of 
PTFE  wet  reactor  bead  in  the  home 
market  are  made  in  the  ordinary  course 
of  trade  and  in  the  usual  commercial 
quantities,  it  should  make  a  level-of- 
trade  adjustment  for  comparisons 
involving  such  sales.  First,  Ausimont 
contends  that  its  home  market  sales  of 
wet  reactor  bead  are  made  at  a  more 
advanced  level  of  trade  than  that 
involved  in  sales  of  this  product  to  its 
U.S.  affiliate,  noting  the  following 
selling  activities  and  expenses  involved 
in  home  market  sales  but  not  on  sales 
to  Ausimont  USA:  rebates,  early 
payment  discounts,  inventory 
maintenance,  warranty  expenses,  and 
technical  service  expenses.  With  respect 
to  the  odculation  of  the  proposed 
adjustment,  Ausimont  acknowledges 
that  it  does  not  sell  to  unaffiliated  home 
market  customers  at  two  levels  of  trade, 
but  claims  that  it  technically  sells  in 
Italy  at  two  levels:  (1)  sales  of  wet 
reactor  bead  to  unaffiliated  home  market 
customers,  and  (2)  sales  to  Ausimont 
USA,  which  Ausimont  claims  are  made 
in  Italy  based  on  the  terms  of  sale 
involved.  Ausimont  requests  that  the 
Department  make  a  level-of-trade 
adjustment  based  on  the  price 
differences  at  these  two  levels;  for  the 
prices  charged  at  level  2,  Ausimont 
suggests  that  the  Department  use  the 
transfer  price  charged  to  Ausimont 
USA.  In  the  alternative,  Ausimont 
proposes  that  the  Department  calculate 
a  level-of-trade  adjustment  based  on  the 
difference  between  the  prices  charged  at 
level  1  and  the  constructed  value  of  wet 
reactor  bead.  Finally,  Ausimont  requests 
a  CEP-offset  adjustment  to  normal  value 
in  the  event  that  no  level-of-trade 
adjustment  is  made. 

The  petitioner  responds  that:  (1) 
Ausimont's  level-of-trade  adjustment 
claim  was  not  made  at  any  point  prior 
to  the  filing  of  its  case  brief;  (2) 
Ausimont's  response  clearly  indicates 
that  there  is  a  single  level  of  trade  in 
each  of  the  home  and  U.S.  markets;  (3) 
Ausimont's  proposed  calculations  are 
incorrect  because  they  rely  on  transfer 
prices  and  constructed  value,  neither  of 
which  the  Department  takes  into 
account  in  the  level-of-trade  analysis; 
and  (4)  Ausimont's  request  for  a  CEP 


offset  in  the  event  that  no  level-of-trade 
adjustment  is  made  ignores  the  fact  that 
the  Department  did  in  fact  calculate 
such  an  offset  for  the  preliminary 
results. 

DOC  Position:  As  in  the  preliminary 
results,  we  find  that  there  is  no  basis  for 
calculating  a  level-of-trade  adjustment 
and  that  a  CEP  offset  is  appropriate  for 
all  sales  comparisons,  including  those 
involving  wet  reactor  bead.  While  we 
agree  wiUi  Ausimont  that  its  home 
market  sales  of  wet  reactor  bead  (and  all 
other  reported  home  market  sales)  are 
made  at  a  more  advanced  level  of  trade 
than  that  involved  in  the  sale  from 
Ausimont  to  Ausimont  USA,  we 
disagree  that  a  level-of-trade  adjustment 
may  be  calculated  based  on  the 
difference  between  home  market  sales 
prices  and  either  (1)  the  transfer  price 
involved  in  the  sale  to  Ausimont  USA, 
or  (2)  the  constructed  value  of  wet 
reactor  bead.  Both  the  Act  and  the 
Department's  regulations  (at  sections 
773(a)(7)  and  19  CFR  351.412, 
respectively)  require  that  any  such 
adjustment  be  based  on  the  price 
differences  between  different  levels  of 
trade  in  the  country  in  which  normal 
value  is  determined.  It  would  be 
inappropriate  to  use  transfer  price  or 
constructed  value  in  lieu  of  home 
market  sales  prices  where  there  is  no 
home  market  level  of  trade  that  is 
equivalent  to  the  CEP  level  of  trade. 
Under  these  circumstances,  our  practice 
is  to  make  a  CEP-offset  adjustment  when 
comparisons  are  made  to  home  market 
sales  at  a  level  of  trade  more  advanced 
than  that  of  the  CEP.  See  Preliminary 
Results,  63  FR  25826,  25827;  see  also  19 
CFR  351.412(f).  We  have  followed  that 
practice  and  have  granted  a  CEP  offset 
for  all  comparisons. 

Comment  3:  CEP  Profit 

Ausimont  argues  that  the  Department 
erred  in  calculating  CEP  profit  because 
it  improperly  included  imputed  credit 
and  inventory  carrying  expenses  in  the 
pool  of  U.S.  selling  expenses  to  which 
the  CEP-profit  rate  was  applied. 
According  to  Ausimont,  in  order  to 
make  a  fair  allocation  of  profits  to  U.S. 
sales,  the  Department  must  either 
exclude  imputed  credit  and  inventory 
carrying  expenses  from  the  pool  of  U.S. 
selling  expenses  to  which  the  CEP-profit 
rate  is  applied  or  include  such  expenses 
in  the  total  selling  expenses  it  uses  to 
calculate  the  CEP-profit  rate. 

The  petitioner  did  not  comment  on 
this  issue. 

DOC  Position:  Ausimont's  claim 
involves  two  aspects  of  the  CEP-profit 
calculation:  (1)  whether  to  include 
imputed  expenses  in  the  total  expenses 
we  use  to  calculate  the  CEP-profit  rate. 


and  (2)  whether  to  include  imputed 
expenses  in  the  pool  of  U.S.  selling 
expenses  to  which  we  apply  this  rate. 
As  explained  below,  our  estabUshed 
practice,  in  accordance  with  sections 
772(d)  and  772(f)  of  the  Act,  is  to 
calculate  the  profit  rate  based  on  actual 
costs  (without  regard  to  imputed 
expenses)  and  to  apply  this  rate  to  U.S. 
selling  expenses  inclusive  of  imputed 
expenses. 

The  preamble  to  Antidumping  Duties; 
Countervailing  Duties;  Final  rule,  19 
CFR  Part  351,  published  at  62  FR  27295 
(May  19, 1997)  (Preamble),  address  the 
first  issue  (the  calculation  of  the  CEP- 
profit  rate  based  on  actual  costs,  without 
regard  to  imputed  expenses)  directly.  In 
response  to  a  comment  that  we  should " 
include  imputed  expenses  in  the  total 
selling  expenses  used  to  derive  total 
profit,  we  stated:  "We  have  not  adopted 
this  suggestion,  because  the  Department 
does  not  take  imputed  expenses  into 
account  in  calciUating  cost.  Moreover, 
normal  accounting  principles  permit  the 
deduction  of  only  actual  booked 
expenses,  not  imputed  expenses,  in 
calculating  profit."  Preamble  at  27354. 
This  policy  is  also  described  in  a  recent 
policy  bulletin.  See  Import 
Administration  Policy  Bulletin  number 
97/1,  issued  on  September  4, 1997, 
concerning  the  Calculation  of  Profit  for 
Constructed  Export  Price  Transactions. 
at  3  and  note  5. 

Our  practice  of  excluding  imputed 
expenses  from  the  CEP-profit  rate 
calculation  is  explained  further  in 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France.  Germany,  Italy. 
Japan,  Singapore,  and  the  United 
Kingdom:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  62  FR 
2081,  2127  (January  15, 1997)  (AFBs): 

Sections  772(f)(1)  and  772(0(2)(D)  of  the 
Tariff  Act  state  that  the  per-unit  profit 
amount  shall  be  an  amount  determined  by 
multiplying  the  total  actual  profit  by  the 
applicable  percentage  (ratio  of  total  U.S. 
expenses  to  total  expenses)  and  that  the  total 
actual  profit  means  the  total  profit  earned  by 
the  foreign  producer,  exporter,  and  affiliated 
parties.  In  accordance  with  the  statute,  we 
base  the  calculation  of  the  total  actual  profit 
used  in  calculating  the  per-unit  profit 
amount  for  CEP  sales  on  actual  revenues  and 
expenses  recognized  by  the  company.  In 
calculating  the  per-unit  cost  of  the  U.S.  sales, 
we  have  included  net  interest  expense. 
Therefore,  we  do  not  need  to  include 
imputed  interest  expenses  in  the  "total  actual 
profit"  calculation  since  we  have  already 
accounted  for  actual  interest  in  computing 
this  amount  under  section  772(f)(l>. 

Regarding  the  second  issue  (the 
inclusion  of  imputed  expenses  in  the 
U.S.  selling  expense  pool  to  which  the 
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profit  rate  is  applied),  as  we  explained 
inAFBs: 

When  we  allocated  a  portion  of  the  actual 
profit  to  each  CEP  sale,  we  have  included 
imputed  credit  and  inventory  caixying  costs 
as  part  of  the  total  U.S.  expense  allocation 
Eactor.  This  methodology  is  consistent  with 
section  772(f)(1)  of  the  statute  which  defines 
"total  United  States  Expense"  as  the  total 
expenses  described  under  section  772(d)(1) 
and  (2).  Such  expenses  included  both 
imputed  credit  and  inventory  carrying  costs. 

Id.  See  also  Canned  Pineapple  Fruit 
from  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  63  FR  7392,  7395  (February  13, 
1998). 

Acxordingly,  we  have  followed  this 
practice  in  these  final  results  by 
calculating  a  CEP-profit  rate  based  on 
actual  costs  (without  regard  to  imputed 
expenses)  and  applying  this  rate  to  a 
U.S.  selling  expense  pool  inclusive  of 
such  expenses.  We  note  that,  while 
Ausimont's  comment  suggests  that  we 
followed  this  practice  in  the  preliminary 
results,  we  in  fact  calculated  the  CEP- 
profit  rate  incorrectly  by  including 
imputed  credit  expenses  in  the  total 
expenses  we  used  to  calculate  this  rate. 
We  have  corrected  this  error  for  these 
final  results. 

Comment  4:  Rebates 

Ausimont  argues  that  the  Department 
erred  in  excluding  from  its  margin 
calculation  all  rebate  expenses  reported 
for  one  of  its  home  market  customers. 
Ausimont  maintains  that  the 
Department's  verification  report  states 
incorrectly  that  the  rebates  for  that 
customer  were  reported  erroneously 
based  on  a  finding  that  the  customer  did 
not  meet  the  minimum  purchasing 
requirements  to  qualify  for  rebates 
during  the  FOR.  According  to 
Ausimont,  the  sales  transactions 
selected  for  examination  by  the 
Department  during  verification  show 
that  the  customer  in  question  qualified 
for  two  types  of  rebates;  one  that  is 
based  on  purchasing  a  certain  quantity 
on  a  quarterly  basis,  and  another  that  is 
based  on  purchasing  a  certain  quantity 
on  a  yearly  basis.  Ausimont  states  that 
the  verification  documentation  collected 
by  the  Department  at  verification 
includes  the  quarterly  and  yearly  rebate 
agreements  for  that  customer,  as  well  as 
internally  generated  documents 
showing  that  the  customer  met  the 
quarterly  and  yearly  minimum 
purchasing  requirements  reflected  in  the 
rebate  agreements.  Ausimont  maintains 
that  the  verification  docimients 
accepted  by  the  Department  are  proof  of 
the  legitimacy  of  the  rebates  reported  for 
the  customer.  Therefore,  Ausimont 
argues  that  the  Department's  deletion  in 


the  database  of  all  rebates  reported  for 
that  customer  is  an  error  that  should  be 
corrected.  Ausimont  acknowledges, 
however,  that  it  was  unable  to  locate  the 
quarterly  rebate  agreement  for  one  of  the 
sales  transactions  the  Department 
examined  during  verification. 
According  to  Ausimont,  the  Department 
could  consider  this  particular  rebate  as 
unverified. 

The  petitioner  responds  that 
Ausimont's  claim  conflicts  with  the 
Department's  verification  report,  which 
states  explicitly  that  this  customer  did 
not  qualify  for  the  rebate.  Petitioner  also 
states  that,  while  the  verification 
exhibits  to  which  Ausimont  referred  in 
support  of  its  claim  contain  copies  of 
rebate  agreements,  such  agreements  do 
not  show  that  the  customer  qualified  for 
the  rebates  under  the  agreement  or  that 
the  rebates  were  actually  paid. 

DOC  Position:  We  agree  with 
Ausimont  that  certain  exhibits  we 
collected  at  verification  contain  rebate 
agreements  for  the  customer  in  question, 
as  well  as  internally  generated 
docimients  indicating  that  the  customer 
qualified  for  the  rebates.  However, 
during  the  Department's  verification, 
Ausimont  was  luiable  to  provide  any 
evidence  showing  that  the  customer  in 
fact  received  rebate  payments  for 
meeting  the  minimum  quantity 
stipulated  in  the  quarterly  and/or  yearly 
rebate  agreements.^  The  only 
information  we  have  on  the  record  with 
respect  to  the  quantity  sold  to  that 
customer  is  Ausimont's  reported  home 
market  sales  database,  which  does  not 
support  Ausimont's  contention  that  the 
customer  met  the  minimimi  purchasing 
requirements  to  qualify  for  either  the 
quarterly  or  yearly  rebates.  Therefore, 
we  have  continued  to  exclude 
Ausimont's  reported  rebates  for  that 
customer  from  the  margin  calculation 
for  purposes  of  these  final  results. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  percentage 
weighted-average  margin  exists  for  the 
period  August  1, 1996,  through  July  31. 
1997: 


Manufac- 
turer/ex- 
porter 

Period 

Margin 
(percent) 

Ausimont 
S.pJV  .... 

8/1/96-7/31/97 

46.72 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess. 


'  See  Memorandum  to  Office  Director  from  Case 
Analysts:  Verification  of  the  Responses  of  Ausimont 
SpA  and  Ausimont  U.Sj\.  in  the  1996/97 
Administrative  Review  of  Polytetrafluoroethyiene 
(PTFE)  Resin  from  Italy  tt  &-9  (May  4, 1998). 


antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212  (b)(1),  we  have  calculated 
importer-specific  assessment  rates  by 
dividing  the  dumping  margin  foimd  on 
the  subject  merchandise  examined  by 
the  entered  value  of  such  merchandise. 
We  will  direct  the  Customs  Service  to 
assess  antidimiping  duties  by  applying 
the  assessment  rate  to  the  entered  value 
of  the  merchandise. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrav>m  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)  of  the  Act:  (1)  For 
Ausimont.  the  cash  deposit  rate  will  be 
the  rate  listed  above;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  a  previous  segment  of 
this  proceeding,  the  cash  deposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  in  the  most 
recent  final  results  in  which  that 
manufacturer  or  exporter  participated: 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  in  any  previous 
segment  of  this  proceeding,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  final  results  in  which  that 
manufacturer  participated;  and  (4)  if 
neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this 
review  or  in  any  previous  segment  of 
this  proceeding,  ihe  cash  deposit  rate 
will  be  46.46  percent,  the  "all  others" 
rate  established  in  the  less-than-fair- 
value  investigation  (50  FR  26019.  June 
24. 1985).  These  deposit  requirements 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred,  and  in  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  is  the  only  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
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with  19  CFR  353.34(d).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  September  4, 1998. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-24601  Filed  9-11-98;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-427-009] 

Industrial  Nitrocellulose  From  France: 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  May  11,  1998,  the 
Department  of  Commerce  published  the 
preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  industrial  nitrocellulose  fix>m  France. 
The  review  covers  Bergerac,  N.C. 
(formerly  identified  by  the  name  of  its 
parent  company,  Societe  Nationale  des 
Poudres  et  Explosifs),  and  its  affiliates 
for  the  period  August  1, 1996,  through 
July  31, 1997. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  comments  received,  we  have 
made  a  change  in  the  margin 
calculations  and  corrected  a  ministerial 
error.  Therefore,  the  final  results  differ 
fi'om  the  preliminary  results. 
EFFECTIVE  DATE:  September  14, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Zapf  or  Lyn  Johnson,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  482-4733. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  othervkise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1. 
1995,  the  effective  date  of  the 
amendments  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 


regulations  codified  at  19  CFR  Part  351 
(62  FR  27295  (May  19, 1997)). 

Background 

On  May  11, 1998,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (63  FR  25828) 
the  preliminary  results  of  review  of  the 
antidumping  duty  order  on  industrial 
nitrocellulose  (INC)  from  France.  The 
period  of  review  (the  POR)  is  August  1. 
1996,  through  July  31, 1997.  We  invited 
parties  to  comment  on  our  preliminary 
results  of  review.  On  June  10,  1998,  and 
June  15, 1998,  we  received  case  emd 
rebuttal  briefs  from  the  respondent, 
Bergerac,  N.C.  (Bergerac),  and  the 
petitioner,  Hercules  Incorporated 
(Hercules).  A  pubUc  hearing  was  held 
on  June  18, 1998.  Subsequently,  we 
requested  that  Bergerac  revise  its  case 
brief  which  contained  new  and 
untimely  information.  We  also 
requested  that  Bergerac  provide 
additional  information.  Bergerac  filed 
responses  to  our  requests  on  July  13, 
1998,  and  July  20,  1998,  respectively. 
The  Department  has  conducted  this 
administrative  review  in  accordance 
with  Section  751  of  the  Tariff  Act. 

Scope  of  Review 

The  product  covered  by  this  review  is 
INC  containing  between  10.8  and  12.2 
percent  nitrogen.  INC  is  a  dry,  white, 
amorphous  synthetic  chemical 
produced  by  the  action  of  nitric  acid  on 
cellulose.  The  product  comes  in  several 
viscosities  and  is  used  to  form  films  in 
lacquers,  coatings,  furniture  finishes 
and  printing  inks.  Imports  of  this 
product  are  classified  under  the  HTS 
subheadings  3912.20.00  and  3912.90.00. 
The  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
wrritten  descriptions  of  the  scope  of  this 
proceeding  remain  dispositive. 

Analysis  of  Comments  Received 

Comment  1 :  Bergerac  argues  that,  in 
applying  the  "special  rule"  for 
merchandise  with  value  added  after 
importation  imder  Section  772(e)  of  the 
Tariff  Act,  the  Department  should  use  as 
a  proxy  for  these  sales  the  margin 
calculated  for  sales  to  an  unaffiliated 
customer  which  purchased  identical 
merchandise,  rather  than  the  margin  the 
Department  calculated  on  all  sales  of 
subject  merchandise.  To  support  its 
argument,  Bergerac  cites  Section  772(e) 
of  the  Tariff  Act  which  provides  that,  for 
further-manufactiu^d  merchandise  in 
which  the  value  added  in  the  United 
States  is  likely  to  exceed  substtmtially 
the  value  of  the  subject  merchandise, 
the  Department  shall  use  either  the 
price  of  identical  merchandise  sold  to 
an  unaffiliated  person  or  the  price  of 


other  subject  merchandise  sold  to  an 
unaffiliated  person  to  determine 
constructed  export  price  (CEP).  While 
recognizing  that  the  statute  does  not 
express  a  clear  preference  for  either  of 
these  options,  Bergerac  notes  that,  in  the 
preamble  to  the  new  regulations,  the 
Department  has  stated  "whether 
merchandise  is  identical  may  be  a  factor 
to  consider  in  selecting  the  sales  to  be 
substituted  for  the  value  added  sales," 
citing  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296,  27296  (May  19, 1997)  (Fjna7 
Rule).  Bergerac  also  cites  to  19  CFR 
351.402  which  states  that,  for  the 
purposes  of  determining  dumping 
margins  under  the  special  rule  above, 
"the  Secretary  may  use  the  weighted- 
average  dumping  margins  calculated  on 
sales  of  identical  or  other  subject 
merchandise  sold  to  unaffiliated 
persons." 

Furthermore.  Bergerac  insists,  the  use 
of  the  term  "unaffiliated  person"  in  the 
statute  requires  the  use  of  a  margin 
calculated  on  sales  to  the  first  purchaser 
of  subject  merchandise  in  the  United 
States.  However,  Bergerac  contends,  by 
including  the  margin  calculated  for  its 
sales  through  SNPE  N.A.,  an  affiliated 
company,  in  its  calculation  of  the  proxy 
margin,  the  Department  is  using  a 
margin  calculated  on  resales  by  an 
affiUated  distributor.  To  interpret 
"unaffiliated  person"  to  mean 
unaffiliated  customers  of  SNPE, 
Bergerac  continues,  would  render  the 
term  "unaffiliated  person"  superfluous 
in  the  statute  since  all  margins  are  based 
on  sales  to  unaffiliated  persons. 
Hercules  responds  that,  in  the 
preamble  to  the  Department's  new 
regulations  to  which  Bergerac  refers,  the 
Department  merely  restates  the  content 
of  Section  772(e)  of  the  Tariff  Act,  citing 
Final  Rule  at  27353.  Hercules  notes  that, 
in  this  same  discussion,  the  I>epartment 
stated  that  it  had  Uttle  experience  with 
this  new  statutory  provision  and, 
therefore,  was  not  in  a  position  to 
provide  a  great  deal  of  guidance  at  that 
time.  Nevertheless,  Hercules  notes  that 
the  Department  subsequently 
enunciated  a  preference  for  using  both 
identical  and  other  merchandise  in 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
Japan,  and  Tapered  Roller  Bearings, 
Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
From  Japan,  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews.  62  FR  47452  (September  9. 
1997). 

Moreover,  Hercules  argues  that,  had 
the  Department  looked  only  to  sales  to 
one  unaffiliated  customer,  as  suggested 
by  Bergerac,  the  Department  would  have 
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taken  into  account  only  a  small  fraction 
of  respondent's  U.S.  sales  and  ignored 
the  majority  of  Bergerac's  U.S.  sales. 
Therefore,  Hercules  concludes  that  the 
Department's  use  of  the  weighted- 
average  margin  for  all  other  U.S.  sales  as 
a  proxy  margin  for  sales  of  merchandise 
with  value  added  was  reasonable  and 
proper  imder  the  statute  and 
regulations. 

Department's  Position:  The  purpose  of 
the  special  rule  is  to  reduce  the 
Department's  administrative  burden. 
See  the  Statement  of  Administrative 
Action  accompanying  the  Uruguay 
Round  Agreements  Act,  H.R.  Doc.  316, 
Vol.  1, 103d  Congress  (1994)  (SAA)  at 
826.  Moreover,  the  statute  does  not 
specify  a  hierarchy  between  the 
alternative  methods  of  using  identical  or 
other  subject  merchandise  to  establish 
export  price  (EP).  Id.  Therefore,  it  is 
within  the  Department's  discretion  to 
select  an  appropriate  method  to 
determine  the  assessment  rate  for 
merchandise  the  Department  has  not 
examined  under  the  special  rule. 

After  reviewing  Bergerac's  submitted 
data,  we  have  determined  that  the  use 
of  both  identical  and  other  subject 
merchandise  is  an  appropriate  basis  for 
determining  the  diunping  margins  for 
Bergerac's  sales  subject  to  the  special 
rule.  If  we  were  to  use  only  the  margin 
we  calculated  on  sales  to  one 
unaffiliated  customer  of  merchandise 
identical  to  the  value-added 
merchandise,  as  suggested  by  Bergerac, 
we  would  ignore  the  majority  of  U.S. 
sales  and  the  pricing  practices  that  these 
sales  entail.  This  is  consistent  with  the 
statutory  language  and  legislative 
history  which  explicitly  permit  the 
Department  to  reject  a  particular 
alternative  when  there  is  not  a  sufficient 
quantity  of  sal^  to  provide  a  reasonable 
basis  for  comparison.  See  Section  772(e) 
of  the  Tariff  Act  and  the  SAA  at  826. 

We  also  disagree  with  Bergerac's 
argument  that  we  should  not  use  sales 
in  the  United  States  made  by  its  U.S. 
affiliate.  In  accordance  with  Section 
772(b)  of  the  Act,  such  sales  are  used  as 
the  basis  for  establishing  U.S.  price. 
Therefore,  it  is  appropriate  to  include 
such  sales  in  the  alternative 
methodology.  See  also  19  CFR 
351.402(c). 

Comment  2:  Bergerac  argues  that  the 
Department  shbuld  include  the  sales 
value  of  the  imported  subject 
merchandise  which  was  further- 
manufactured  and  the  estimated  duties 
on  those  entries  in  the  weighted-average 
margin  calculations.  As  support  for  its 
argument,  Bergerac  points  to  the 
Department's  analysis  memorandum 
dated  April  17, 1998,  which  states  that 
the  Department  calculated  the  weighted- 


average  margin  based  on  the  total  value 
of  sales  in  the  United  States  and  their 
total  antidumping  duties;  however, 
Bergerac  argues  that,  contrary  to  the 
statement  in  the  April  17, 1998, 
memorandum,  the  calculations  do  not 
include  the  value  of  sales  of  imported 
merchandise  with  value  added  or  the 
estimated  duties  attributed  to  these 
sales.  Bergerac  requests  that  the 
Department  revise  its  weighted-average 
margin  to  include  such  sales  value  and 
duties. 

Hercules  asserts  that  the  Department 
was  correct  in  not  including  the  sales 
value  of  imported  merchandise  with 
value  added  or  the  amount  of  the 
antidumping  duty  margin  attributed  to 
the  sales  of  these  products  in  the 
weighted-average  margin  calculations. 
In  this  case,  Hercules  contends,  the 
sales  of  merchandise  with  value  added 
are,  by  definition,  calculated  on  a 
surrogate  basis  under  the  "special  rule" 
provisions  of  Section  772(e)  in  order  to 
save  the  Department  the  administrative 
burden  of  factoring  out  an  exact  margin 
on  INC  subject  to  the  special  rule. 

Department's  Position:  We  disagree 
with  Bergerac  that  we  should  change 
our  methodology  for  calculating  its 
weighted-average  margin.  Based  on  our 
methodology,  adding  surrogate  nxmibers 
to  the  numerator  and  denominator  in 
our  margin  calculations  would  not 
change  the  results.  As  explained  in  our 
response  to  Comment  1,  we  are  using 
the  margin  calculated  on  all  of 
Bergerac's  dther  sales  as  the  surrogate 
for  Bergerac's  further-manufactvued 
sales  subject  to  the  special  rule. 
Consequently,  any  figures  added  to  both 
the  numerator  and  denominator  of  the 
margin  ceJculation  would  only  ensure 
the  same  result.  Also,  we  disagree  with 
Bergerac's  conunent  that  our  analysis 
memorandum  misleadingly  refers  to  the 
use  of  total  value  of  U.S.  sales  and  their 
total  duties.  We  stated  clearly  in  a 
footnote  on  page  1  of  that  memorandum 
that  "the  total  dumping  margin  and  U.S. 
value  are  based  solely  on  products  sold 
as  entered  into  the  United  States."  It  is 
clear  that  this  statement  excludes 
further-manufactured  merchandise 
since  such  merchandise  was  not  "sold 
as  entered." 

Comment  3:  Bergerac  argues  that  the 
Department  should  use  sales  to 
distributors  in  France,  who  in  turn  sold 
the  foreign  like  product  to  third 
countries,  to  calculate  a  level-of-trade 
adjustment  instead  of  making  a  CEP- 
offset  adjustment  to  normal  value. 
Bergerac  claims  that  the  Department 
should  not  reject  such  sales  on  the 
grounds  that  Bergerac  had  knowledge  of 
Uie  ultimate  destination.  Bergerac  notes 
that  one  of  the  statutory  requirements 


for  making  a  CEP-offset  adjustment, 
instead  of  a  level-of-trade  adjustment,  is 
that  the  data  available  do  not  providean 
appropriate  basis  to  determine  whether 
the  difference  in  levels  of  trade  affects 
price  comparability,  citing  19  CFR 
351.412(d).  Bergerac  argues  that,  since 
information  is  available,  the  application 
of  a  CEP  offset  is  inappropriate  and  that 
a  level-of-trade  adjustment  is  required. 
Bergerac  argues  that,  unless  it  can  be 
proven  that  there  is  a  reason  to  believe 
that  sales  to  distributors  in  France  are 
not  representative,  such  sales  should  be 
used  for  the  purpose  of  determining  a 
level-of-trade  adjustment.  Bergerac 
insists  that  the  use  of  the  term  "sold  for 
consumption"  in  the  definition  of 
normal  value  should  not  lead  to  the 
conclusion  that  such  sales  caimot  be 
used  for  quantifying  a  level-of-trade 
adjustment.  Bergerac  also  argues  that,  in 
a  hiture  administrative  review,  the 
ultimate  destination  of  these  sales  may 
be  unknown  since  there  is  no  restriction 
on  distributors  to  prevent  them  from 
selling  the  merchandise  in  France. 

Bergerac  points  oiit  that  the  SAA  (at 
830)  gives  the  Department  considerable 
discretion  in  determining  levels  of 
trade.  Similarly,  Bergerac  notes  that,  in 
situations  in  which  there  may  be  no 
usable  sales  of  the  foreign  like  product 
at  a  level  of  trade  comparable  to  the  EP 
or  CEP  level  of  trade,  tfie  preamble  to 
the  new  regulations  states:  "...the 
Department  will  examine  price 
differences  in  the  home  market  either 
for  sales  of  broader  or  different  product 
lines  or  for  sales  made  by  other 
companies"  [Final  Rule  at  27372). 
Bergerac  argues  that,  if  the  Department 
may  use  sales  of  other  producers,  or 
other  products  in  different  time  periods, 
then  the  Department  should  be  able  to 
use  sales  of  the  same  product  by  the 
same  producer,  despite  the  fact  that 
sales  in  the  home  market  are  later  sold 
for  export.  Bergerac  concludes  by  urging 
the  Department  to  exercise  its 
considerable  discretion  in  this  new  area 
of  the  law  so  that  a  fair  comparison  can 
be  achieved  for  Bergerac's  U.S. 
distributor  sales. 

Hercules  responds  that  the 
Department  denied  a  level-of-trade 
adjustment  to  Bergerac  properly.  Citing 
Section  773(a)(7)(A)  of  the  Tariff  Act, 
Hercules  argues  that  the  amount  of  a 
level-of-trade  adjustment  should  be 
based  on  the  price  difference  "between 
the  two  levels  of  trade  in  the  coimtry  in 
which  normal  valife  is  determined." 
Hercules  points  out  that  the  additional 
distributor  sales  that  Bergerac  reported 
belatedly  in  a  supplemental  response  do 
not  constitute  a  second  level  of  trade. 
These  sales,  Hercules  contends,  are 
clearly  export  sales  and  Hercules  points 
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out  that  Bergerac  acknowledged  this  fact 
in  statements  throughout  its  original 
questionnaire. 

Department's  Position:  We  agree  with 
Hercules  that  Bergerac's  sales  to 
distributors  in  France  for  export  should 
not  be  used  as  a  basis  for  determining 
a  level-of-trade  adjustment.  As  we  noted 
on  page  3  of  our  analysis  memorandum 
dated  April  17, 1998,  Section 
773(a)(7)(A)(ii)  of  the  Tariff  Act  requires 
us  to  evaluate  the  basis  for  a  level-of- 
trade  adjustment  based  on  sales  at 
different  levels  of  trade  in  the  country 
in  which  normal  value  is  determined. 
According  to  Section  773(a)(l)(B)(i),  the 
sales  at  issue  could  not  be  used  to 
calculate  normal  value  since  Bergerac 
knew  that  the  products  were  sold  for 
export;  i.e.,  they  were  not  sold  for 
consimaption  in  the  exporting  coimtry. 
Moreover,  it  would  be  inappropriate  to 
compare  prices  to  two  or  more  different 
-markets  (Bergerac's  home-market  sales 
with  its  export  sales)  to  calculate  a 
level-of-trade  adjustment  since  it  would 
not  be  possible  to  distinguish  the  price 
differences  due  to  the  different  markets 
&t>m  the  price  differences  due  to  any 
level-of-trade  differences.  For  these 
reasons,  we  have  not  made  any  changes 
to  our  ievel-of-trade  determination  for 
these  final  results  of  review. 

Comment  4:  Bergerac  contends  that 
the  Department  included  certain  sample 
and  trial  sales  in  its  home-market 
database  improperly.  The  Department 
should  exclude  these  sample  and  trial 
sales  from  its  calculation  of  normal 
value,  Bergerac  argues,  because 
respondent  has  provided  sufficient 
evidence  that  such  sales  are  outside  the 
ordinary  course  of  trade.  Regarding 
sample  transactions,  Bergerac  asserts 
that,  while  the  Department  excluded 
free  samples  from  its  calculations 
properly,  it  should  also  have  eliminated 
samples  which  were  sold  for  monetary 
consideration  (priced  samples).  As 
evidence  to  support  its  argument, 
Bergerac  points  out  that  the  product 
code  included  on  the  invoices  for  these 
sales  contains  a  suffix  which 
demonstrates  that  they  are  samples. 
Furthermore,  Bergerac  states  the  price 
for  these  samples  was  high  to  cover  the 
relatively  high  cost  of  shipping  and 
packaging  small  quantities. 

In  addition,  Bergerac  asserts  that  its 
trial  sales  were  outside  the  ordinary 
course  of  trade.  Bergerac  argues  that,  in 
a  supplemental  response,  it  submitted 
letters  bom  the  customers  which 
demonstrate  that  each  transaction  was 
for  testing  purposes  only.  Bergerac  also 
contends  that  the  grade  of  nitrocellulose 
sold  in  these  cases  is  a  grade  that 
normally  is  not  sold  in  France. 


While  recognizing  that  the 
Department  determined  properly  that  its 
priced  samples  and  trial  sales  were 
"sales"  because  they  did  not  lack 
consideration  in  accordance  with  NSK 
Ltd.  V.  United  States,  115  F.  3d  965,  975 
(CAFC  1997)  (NSK),  Bergerac  contends 
that,  in  its  determination  to  retain  these 
transactions,  the  Department  relied 
improperly  on  this  qualification  alone 
and  did  not  determine  whether  the  sales 
were  outside  the  ordinary  covu^e  of 
trade.  Bergerac  asserts  that  NSK  is 
inapplicable  to  this  situation  because  it 
dealt  with  certain  transactions  which 
were  not  sales  and  did  not  address 
whether  certain  sales  were  outside  the 
ordinary  course  of  trade. 

Bergerac  asserts  that,  in  determining 
whether  these  sales  are  outside  the 
ordinary  coiirse  of  trade,  the  Department 
must  consider  all  of  the  circumstances 
siuToimding  the  sales  in  question,  citing 
19  C.F.R.  351.102(b),  Murata  Mfg.  Co.  v. 
United  States,  820  F.  Supp.  603,  606-7 
(Court  of  International  Trade  (C.I.T.) 
1993)  (Murata),  and  Laclede  Steel  Co.  v. 
United  States.  18  C.I.T.  965, 1994  WL 
591949  (C.I.T.  1994).  Bergerac  explains 
that  "the  purpose  of  the  ordinary  course 
of  trade  provision  is  to  prevent  dumping 
margins  from  being  based  on  sales 
which  are  not  representative,"  citing 
Monsanto  Co.  v.  United  States,  698  F. 
Supp.  275,  278  (C.I.T.  1988). 
Furthermore,  Bergerac  eu^es  that  the 
Department  has  recognized  that  trial 
and  sample  sales  must  be  excluded  fixim 
normal  value,  citing  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  bom  the 
Federal  Republic  of  Germany,  54  FR 
18992,  19087  (May  3,  1989),  and 
Antidumping  Manual,  Import 
Administration,  revised  February  10, 
1998,  Chapter  8,  pages  9-10. 

Hercules  disagrees  with  Bergerac, 
arguing  that  the  Department  included 
priced  samples  and  trial  sales  in  its 
analysis  properly.  Hercules  contends 
that  the  burden  of  proof  to  demonstrate 
that  these  sales  are  outside  the  ordinary 
course  of  trade  rests  clearly  on  Bergerac, 
citing  Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
Japan,  and  Tapered  Roller  Bearings, 
Four  Inches  or  Less  In  Outside 
Diameter,  and  Components  thereof. 
From  Japan,  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  63  FR  2558  (January  15, 1998) 
(Tapered  Roller  Bearings). 

Citing  Murata,  Hercules  contends  that 
the  C.I.T.  has  found  that  a  respondent 
did  not  meet  its  burden  of  proof  merely 
by  claiming  that  the  relevant  sales  were 
in  smaller  quantities  and  at  higher 
prices  than  sales  of  a  different  model. 


Hercules  argues  that  Bergerac  did  not 
provide  certain  information  regarding 
these  sample  and  trial  transactions 
which  the  Department  requested  in  a 
supplemental  questionnaire.  Finally, 
citing  Tapered  Roller  Bearings,  Hercules 
argues  that  the  Department  has 
previously  disallowed  the  requested 
exclusion  of  sample  sales  where  the 
respondent  has  merely  stated  that  the 
product  is  coded  as  a  sample  and  that 
the  sample  prices  are  generally  higher 
than  for  larger-volimie  shipments. 
Hercules  asserts  that  this  is  a  similar 
situation  and  that  Bergerac  has  also 
failed  to  meet  its  burden  of  proof  in  this 
regard. 

Department's  Position:  We  disagree 
with  Bergerac  that  we  should  exclude 
certain  home-market  sales  because  they 
are  outside  the  ordinary  course  of  trade. 
Regarding  priced  samples,  while  it  is 
clear  that  the  invoices  for  these  sales 
indicated  that  they  were  sample  sales, 
such  indication  is  not  sufficient  to 
demonstrate  that  the  sale  is  unique  or 
unusual  or  otherwise  outside  the 
ordinary  course  of  trade.  See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings  and  Parts 
Thereof  bom  France,  Germany,  Italy, 
Japan.  Singapore,  and  the  United 
Kingdom,  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  62  FR 
2081  (January  15,  1997)  (where, 
although  we  verified  that  certain  sales 
were  designated  as  samples  in  a 
respondent's  records,  we  determined 
this  was  insufficient  to  find  them 
outside  the  ordinary  course  of  trade 
since  such  evidence  "merely  proves  that 
respondent  identified  sales  recorded  as 
samples  in  its  own  records").  Such 
evidence  does  not  indicate  that  the  sales 
were  made  outside  the  ordinary  course 
of  trade  for  purposes  of  calculating 
normal  value  in  this  review.  Bergerac's 
argument  that  these  sales  were  at  a  high 
price  to  cover  the  high  cost  of  shipping 
small  packages  does  not  address  the 
Department's  "unique  or  imusual" 
standard  concerning  ordinary  course  of 
trade.  See  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled. 
From  Germany  (61  FR  38166,  July  23, 
1996)  as  discussed  in  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  et.  al.;  Final  Results  of 
Antidiunping  Duty  Administrative 
Reviews  (62  FR  54043.  at  54065-54066, 
October  17, 1997). 

Regarding  trial  sales  which  Bergerac 
claims  are  outside  the  ordinary  course 
of  trade,  the  respondent  has  not  met  its 
burden  to  demonstrate  that  these  sales 
are  unique  or  imusual  or  otherwise 
outside  the  ordinary  course  of  trade. 
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First,  while  Bergerac  claims  that  it  does 
not  usually  sell  this  grade  of  INC  in 
France,  it  sells  this  product  to  the  U.S. 
market  frequently  as  indicated  by  its 
sales  database.  Furthermore,  although 
Bergerac  argues  that  it  submitted  letters 
from  each  of  the  trial-sale  customers 
demonstrating  that,  in  each  case,  the 
product  was  used  for  testing  purposes 
only,  the  lettersit  provided  are  not 
convincing.  One  of  the  letters  appears  to 
be  from  Bergerac  to  the  customer,  rather 
than  from  the  customer  to  Bergerac  (as 
the  respondent  claims),  and  does  not 
indicate  that  any  testing  was  conducted 
(or  was  to  be  conducted)  by  the 
customer.  Also,  while  Bergerac  claimed 
in  its  January  20, 1998,  supplemental 
response  that  this  trial  was 
unsuccessful,  it  did  not  submit  any 
evidence  to  establish  this  fact. 
Regarding  other  trial  sales,  another  letter 
from  the  customer  to  Bergerac  does 
discuss  testing,  but  this  letter  is  dated 
after  our  request  for  documentation  of 
the  trial  sales  and  not  at  the  Ume  of  the 
sales.  (Because  of  the  proprietary  nature 
of  the  contents  of  these  letters,  please 
see  the  August  31, 1998,  analysis 
memorandum  for  a  more  detailed 
discussion  of  this  matter.)  Finally,  we 
foimd  that  these  trial  sales  were  made 
in  quantities  similar  to  other  sales, 
supporting  the  possibility  that  the 
product  was  used  for  production 
purposes. 

Regarding  both  priced  samples  and 
trial  transactions,  Bergerac  failed  to 
provide  certain  information  which  we 
requested  in  a  supplemental 
questionnaire  specifically  in  order  to 
determine  whether  these  transactions 
were  outside  the  ordinary  course  of 
trade.  For  example,  regarding  both  types 
of  sales  at  issue,  Bergerac  did  not 
respond  as  to  whether  the  customer  had 
purchased  these  particular  items 
previously.  For  these  reasons,  the  record 
is  incomplete  as  to  whether  sales  of 
these  products  were  made  to  these 
customers  prior  to  the  dates  of  the 
claimed  sample  and  trial  transactions 
and  we  have  retained  them  for  use  in 
our  calculation  of  normal  value. 

We  also  disagree  with  Bergerac's 
assertion  that  we  reUed  on  an  incorrect 
standard  for  determining  whether  to 
include  claimed  sample  and  trial  sales 
in  our  calculation  of  normal  value.  We 
first  evaluated,  under  the  NSK  standard, 
whether  these  transactions  were  in  fact 
"sales"  involving  monetary 
consideration.  Where  we  determined 
that  the  transactions  involved  monetary 
consideration,  we  then  examined,  based 
upon  information  in  Bergerac's 
response,  whether  these  sales  were 
within  the  ordinary  course  of  trade 
according  to  Section  771(a)(1)(B)  of  the 


Tariff  Act.  [See  page  5  of  April  17. 1998, 
Analysis  Memo.)  According  to  this 
standard  and  for  reasons  discussed 
above,  we  find  that  Bergerac  has  not  met 
its  burden  of  proof  in  demonstrating 
that  the  sales  in  question  are  outside  the 
ordinary  course  of  trade. 

Comment  5:  Hercules  argues  that, 
although  Bergerac  denied  that  it  sold 
any  subject  merchandise  which  was 
below  specification,  its  responses 
demonstrate  that  Bergerac  did  not 
account  properly  for  the  production  of 
below-specification  INC  in  its  sales 
databases.  Hercules  contends  that  the 
Department  should  instruct  Bergerac  to 
submit  supportive  data  regarding  the 
production  and  sale  of  "off-spec" 
merchandise  in  order  to  determine 
whether  there  were  any  sales  of  such 
merchandise  in  the  home  market.  This 
additional  request  for  information  after 
the  preliminary  results  is  necessary, 
Hercules  asserts,  because  the 
Department  must  not  compare  sales  of 
off-spec  or  less-than-prime  merchandise 
to  U.S.  sales  of  prime  merchandise. 

Bergerac  rebuts  Hercules'  comment  by 
denying  that  a  request  for  supplemental 
information  is  necessary,  stating  that  it 
reexamined  its  quality-control  records 
in  response  to  Hercules'  comment.  As  a 
result  of  this  search,  Bergerac  identified 
in  its  rebuttal  brief  where  it  had  sold  off- 
spec  merchandise  in  the  home  market. 
In  addition,  Bergerac  contends  that  it 
submitted  information  regarding  the 
production  and  sale  of  off-spec 
merchandise,  including  the  proportion 
of  off-spec  merchandise  which  it 
produced  and,  of  that  amoimt,  what 
proportion  was  sold  at  reduced  prices 
and  what  proportion  was  recycled  into 
the  manufacturing  process. 

Department's  Position:  We  agree  with 
Hercules  and  have  obtained  additional 
information  regarding  Bergerac's 
production  and  sale  of  off-spec 
merchandise.  Based  on  this  information 
and  because  there  were  no  sales  of  off- 
spec  merchandise  in  the  United  States, 
we  eliminated  such  sales  from  the 
calculation  of  normal  value.  Consistent 
with  our  practice,  we  have  changed  our 
methodology  to  ensvue  that  we  did  not 
compare  home-market  sales  of  off-spec 
merchandise  to  U.S.  sales  of  prime 
merchandise.  See  Steel  Wire  Rod  From 
Canada;  Final  Determination  of  Sales  at 
Less  Than  Fair  Value,  63  FR  9182, 9183 
(February  24, 1998);  see  also  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  the  Netherlands;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  48465.  48466  (September 
13, 1996). 

Comment  6:  Bergerac  argi'^s  that  the 
Department  should  not  have  considered 
a  certain  home-market  customer  to  be  an 


affiliated  party  for  purposes  of  its 
analysis  and,  therefore,  should  not  have 
included  its  sales  to  this  customer  in  its 
arm's-length  test.  Bergerac  contends 
that,  although  technically  affiliated  to 
Bergerac  under  Section  771(33)  of  the 
Tariff  Act  through  a  common  board 
member,  this  company  cannot  influence 
the  prices  it  pays  because  there  is  no 
link  between  the  board  member's 
membership  on  Bergerac's  board  and  his 
membership  on  the  customer's  board. 
Therefore,  Bergerac  asserts,  the  prices 
paid  were  at  arm's  length  and  were  not 
affected  by  the  existence  of  a  conmion 
board  member. 

Hercules  argues  that  the  Department 
was  correct  in  performing  the  arm's- 
length  test  on  Bergerac's  sales  to  the 
home-market  customer  in  question  and 
that,  under  section  771(33)  of  the  Tariff 
Act,  a  common  officer  or  director  is 
sufficient  to  consider  two  firms  to  be 
affiliated.  Hercules  argues  further  that, 
given  that  the  sales  failed  the  arm's- 
length  test,  the  Department  excluded 
them  from  the  calculation  of  normal 
value  properly. 

Department's  Position:  We  disagree 
with  Bergerac  that  it  was  inappropriate 
to  treat  one  of  its  home-market 
customers  as  affiliated  and,  therefore, 
include  all  sales  to  that  customer  in  oiu- 
arm's-length  test.  In  its  January  20, 
1998,  supplemental  questionnaire 
response,  Bergerac  reported  that, 
because  the  chairman  of  its  board  of 
directors  is  also  a  member  of  the  board 
of  directors  of  the  customer  in  question, 
the  respondent  is  "affiliated"  to  the 
customer  in  question  as  the  term  is  used 
by  the  Department.  Although  it  stated 
that  it  does  not  consider  the  customer  to 
be  affiliated  because  the  relationship  is 
maintained  on  an  arm's-length  basis. 
Bergerac  did  not  raise  this  issue  until 
late  in  the  proceeding  and  did  not 
provide  sufficient  information  to  allow 
the  Department  to  analyze  the  affiliation 
issue.  Thus,  as  facts  available,  we  are 
relying  on  the  respondents'  statement 
that  the  customer  is  affiliated  under  our 
standards.  Because  the  customer  is 
being  treated  as  affiliated,  it  was 
appropriate  to  include  all  sales  to  the 
customer  in  question  in  our  arm's- 
length  test. 

After  conducting  the  arm's-length  test, 
which  is  how  we  determine  whether  an 
affiliation  affects  prices  in  such  a  way 
that  they  should  be  excluded  from  the 
calculation  of  normal  values,  we  foimd 
that  Bergerac's  transactions  with  the 
customer  in  question  failed  the  test  and. 
thus,  it  was  appropriate  to  exclude  these 
transactions  from  our  calculations. 
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Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  final  weighted-average 
dumping  margin  for  the  period  August 
1. 1996.  through  July  31, 1997  to  be  as 
follows: 
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Company 

Margin 
(percent) 

Bergerac  

1335 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  the  inability  to  link 
sales  with  specific  entries  prevents 
calculation  of  duties  on  an  entry-by- 
entry  basis,  for  CEP  sales  we  have 
calculated  an  ad  valorem  duty- 
assessment  rate  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  made 
during  the  POR  to  the  total  customs 
value  of  the  sales  used  to  calculate  those 
duties.  This  rate  wiU  be  assessed 
imiformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR.  (This  is  equivalent  to  dividing  the 
total  amount  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  statutory  NV  and 
statutory  EP  or  CEP,  by  the  total 
statutory  EP  or  CEP  value  of  the  sales 
compared  and  adjusting  the  result  by 
the  average  difference  between  EP  or 
CEP  and  customs  value  for  all 
merchandise  examined  during  the  POR.) 
For  EP  sales,  Bergerac  could  not  identify 
the  importer(s)  of  record  for  sales  to 
imaffiliated  customers.  Therefore,  we 
have  calculated  a  single,  per-unit  duty 
assessment  rate  by  dividing  the  total 
dumping  margins  by  the  total  quantity 
sold  to  these  customers. 

Fiulhermore,  the  following  deposit 
requirements  wrill  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
the  cash-deposit  rate  for  Bergerac  will 
be  13.35  percent;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash-deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
thisreview,  a  prior  review,  or  the 
original  less-than-fair-value 
investigation  (LTFV),  but  the 
manufacturer  is,  the  cash-deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash- 
deposit  rate  for  all  other  manufactvu«rs 
or  exporters  will  be  1.38  percent.  This 


is  the  "all  others"  rate  from  the  LTFV 
investigation  which  we  are  reinstating 
in  accordance  with  the  decisions  of  the 
Court  of  International  Trade  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79  (May  25, 1993),  and  Federal- 
Mogul  Corporation  and  The  Torrington 
Company  v.  United  States,  SUp  Op.  93- 
83  (May  25.  1993). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  C.F.R.  351.402(f)  of  the  Fina7 
Rule  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  Uquidation  of  the  relevant 
entries  during  this  review  period. 
Failuire  to  comply  with  this  requirement 
could  result  in  the  Department's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  imder  APO  in 
accordance  with  19  C.F.R.  353.34(d)  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
vdth  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Tariff  Act. 

Dated:  September  4, 1998. 

Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-24598  Filed  9-11-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-357-810] 

Oil  Country  Tubular  Goods  From 
Argentina;  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  rescission  of 
antidumping  duty  administrative 
review. 

summary:  On  September  25, 1997,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  a  notice  annoimcing  the 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on  oil 
country  tubular  goods  (OCTG)  from 


Argentina.  This  review  covers  the 
period  August  1, 1996  through  July  31, 
1997.  Based  on  information  on  the 
record  of  this  review,  all  subject 
merchandise  exported  by  Siderca  to  the 
United  States  during  the  period  of 
review  (POR)  was  entered  into  a  foreign 
trade  zone  (FTZ)  or  under  a  temporary 
importation  bond  (TIB)  and,  therefore, 
was  not  subject  to  dumping  duties.  This 
review  has  now  been  rescinded  as  a 
result  of  our  determination  that  there 
were  no  consumption  entries  into  the 
United  States  during  the  POR. 
EFFECTIVE  DATE:  September  14, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Osborne  or  John  Kugelman, 
AD/CVD  Enforcement  Group  lU— Office 
8,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone  (202)  482-3019  or 
(202)  482-0649.  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Departments  regulations  are  references 
to  the  provisions  codified  at  19  CFR  part 
351  (62  FR  27296,  may  19, 1997). 

Scope  of  the  Review 

Oil  country  tubular  goods  are  hollow 
steel  products  of  circular  cross-section, 
including  oil  well  casing,  tubing,  and 
drill  pipe,  of  iron  (other  than  cast  iron) 
or  steel  (both  carbon  and  alloy),  whether 
seamless  or  welded,  whether  or  not 
conforming  to  American  Petroleum 
Institute  (API)  or  non-API 
specifications,  whether  finished  or 
unfinished  (including  green  tubes  and 
limited  service  OCTG  products).  This 
scope  does  not  cover  casing,  tubing,  or 
drill  pipe  containing  10.5  percent  or 
more  of  chromium.  The  OCTG  subject  to 
this  review  are  currently  classified  in 
the  following  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings:  7304.20.20,  7304.20.40, 
7304.20.50,  7304.20.60,  7304.20.80, 
7304.39.00,  7304.51.50,  7304.20.70, 
7304.59.60,  7304.59.80,  7304.90.70, 
7305.20.40,  7305.20.60,  7305.20.80, 
7305.31.40,  7305.31.60,  7305.39.10, 
7305.39.50,  7305.90.10.  7305.90.50. 
7306.20.20,  7306.20.30,  7306.20.40, 
7306.20.60,  7306.20.80,  7306.30.50, 
7306.50.50,  7306.60.70,  and  7306.90.10. 
The  HTS  subheadings  are  provided  for 
convenience  and  Customs  purposes. 
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The  written  description  remains     * 
dispositive. 

Background 

We  received  requests  for  an 
administrative  review  of  Siderca 
S.A.I.C,  an  Argentine  producer  and 
exporter  of  OCTG.  and  Siderca 
Corporation,  an  affiliated  U.S.  importer 
and  reseller  of  such  merchandise 
(collectively,  Siderca).  Petitions  Lone 
Star  Steel  and  IPSCO  Tubulars,  Inc. 
submitted  a  request  for  review  on 
August  29, 1997,  of  the  anitdumping 
duty  order  published  in  the  Federal 
Register  on  August  11,  1995  (60  FR 
41055).  Petitioner  North  Star  Steel  of 
Ohio  submitted  a  separate  request  for 
review  on  September  2. 1997.  We 
initiated  this  review  on  September  25, 
1997  (62  FR  50292).  We  received 
comments  from  Siderca  and  petitioners 
concerning  whether  Siderca  made 
entries  from  consumption  in  the  United 
States  during  the  FOR.  Petitioners  filed 
duty  absorption  requests  on  October  23, 
1997  and  October  26, 1997,  respectively. 
SUPPLEMENTARY  INFORiyiATION:  In  its 
original  submission  Siderca  claimed 
that  "it  did  not  export,  directly  or 
indirectly,  subject  merchandise  that  was 
entered  for  consumption  into  the  United 
States  during  the  period  of  review." 
Siderca  also  claims  that  its  U.S.A. 
affiliate,  Siderca  Corporation,  did  not 
import  for  consumption  any  subject 
merchandise  during  the  POR. 

Petitioners  subsequently  claimed  that 
pubUcly  available  import  data  from  the 
Department's  IM-145  database 
contradicted  Siderca's  claims  that  no 
subject  merchandise  was  entered  for 
consumption  during  the  POR. 
Petitioners  asserted  that  Siderca  was  the 
only  exporter  of  Argentine  OCTG  to  the 
United  States,  and  in  fact  entered  a 
substantial  quantity  of  OCTG  during  the 
POR.  Specifically,  petitioners  claimed 
that  949.909  metric  tons  of  Argentine 
OCTG  were  entered  for  consumption 
during  the  POR,  and  filed  an  affidavit 
claiming  a  sale  was  made  from  an  FTZ 
to  a  U.S.  company  during  the  POR. 
Petitioners  asked  the  Department  to 
investigate  these  sales  and  to  require 
Siderca  to  report  all  U.S.  and  home 
market  sales  of  OCTG  made  during  the 
FOR. 

In  response,  Siderca  indicated  that  it 
made  no  U.S.  sales  or  consimiption 
entries  during  the  POR.  Siderca  claimed 
that  all  of  its  shipments  to  the  United 
States  were  FTZ  or  TIB  entries,  and 
were  destined  for  re-export.  Siderca 
indicated  it  had  no  knowledge  of  its 
customers  having  entered  covered 
merchandise  into  the  United  States  for 
consimiption.  Siderca  argued  that  if  any 
such  entries  occurred,  they  could  not  be 


the  basis  for  a  review  of  Siderca.  Siderca 
emphasized  that  all  customers  are  aware 
of  Siderca's  policy  prohibiting  entry  of 
subject  merchandise  into  the  United 
States.  Siderca  asserted  that  entries 
appearing  on  the  IM-145  were  in  error, 
and  were  most  likely  TIB  entries 
mistakenly  classified  as  consumption 
entries.  Siderca  also  indicated  that  the 
entries  in  question  could  have  been 
classified  under  the  wrong  HTS  nimiber. 
For  several  of  the  entries  listed  by 
petitioners,  Siderca  claimed  that  due  to 
grade  specification  or  dimensions,  the 
merchandise  was  incapable  of  being 
produced  in  Argentina.  (See  November 
12, 1997  submission  at  9.) 

On  December  22, 1997,  petitioners 
disputed  Siderca's  claim  that  it  was 
unaware  of  any  consumption  entries  of 
OCTG  from  Argentina,  and  that, 
regardless  of  Siderca's  poUcy,  as  the 
sole  producer  of  OCTG  in  Argentina, 
Siderca  was  responsible  for  any  U.S. 
shipments  entered  for  consumption 
during  the  POR. 

The  E>epartment  issued  a 
supplemental  questionnaire  on  March 
18, 1998,  requesting  additional 
information  on  Siderca's  FTZ  or  TIB 
shipments  during  the  period. 

Siderca  provided  sales  documentation 
for  all  transactions  during  the  POR 
indicating  that  all  of  its  sales  were  either 
sold  directly  to  a  third  country,  were 
TIB  entries  for  re-export  to  a  third 
coimtry,  were  FTZ  entries  for  re-export 
to  a  third  coimtry,  or  were 
transportation  and  exportation  (T&E) 
entries  for  re-export  to  a  third  country. 
As  a  condition  of  these  types  of  entries 
Siderca  is  required  to  document  to  U.S. 
Customs  the  final  disposition  of  the 
merchandise,  and  to  confirm  that  all 
shipments  are  in  fact  re-exported. 

Oa  March  20, 1998,  the  Department 
forwarded  a  no-shipment  inquiry  to  the 
U.S.  Customs  Service  (Customs)  for 
circulation  to  all  Customs  ports. 
Customs  did  not  indicate  to  the 
Department  that  there  was  any  record  of 
consumption  entries  of  OCTG  by 
Siderca  during  the  POR.  On  April  23. 
1998,  the  Department  requested 
additional  information  from  Customs 
regarding  one  Siderca  entry  appearing 
in  the  Department's  IM-115  database. 
Customs  subsequently  confirmed  that 
the  entry  was  in  fact  a  TIB  entry  and  one 
that  had  been  misclassified  as  subject 
merchandise.  (See  memorandum  to  the 
file.  Customs  Confirmation  of  Siderca 
Entry,  August  24, 1998.)  Given  Customs' 
confirmation  that  there  were  no 
consumption  entries  of  Argentine 
OCTG,  and  documentation  provided  by 
Siderca  (purchase  orders  and  invoices) 
that  all  of  its  sales  of  OCTG  during  the 
POR  were  either  TIB  entries,  FTZ 


entries  for  re-export  to  third  countries, 
or  direct  sales  to  third  countries,  there 
is  no  evidence  on  the  record  of  this 
review  of  any  consumption  entries  of 
Argentine  OCTG  during  the  POR.  In 
conclusion,  the  Department  determines 
that  none  of  Siderca's  sales  of  subject 
merchandise  were  entered  into  the 
United  States  for  consumption  during 
the  POR  and,  thus,  there  are  no  entries 
to  review. 

Because  Siderca  was  the  only  firm  for 
which  a  review  was  requested  and  it 
had  no  U.S.  entries  for  consumption  of 
covered  merchandise  during  the  POR. 
there  is  no  basis' for  continuing  this 
administrative  review.  We  therefore  are 
rescinding  this  review  in  accordance 
with  section  351.213(d)(3)  of  the 
Department's  regulations. 

'The  issue  of  whether  couplings  and 
coupling  stock  are  included  within  the 
scope  of  the  antidumping  duty  order  on 
OCTG  from  Argentina  was  originally 
raised  by  the  petitioners  in  the  context 
of  this  administrative  review.  Because 
we  have  determined  pursuant  to  section 
351.225(d)  of  the  Department's 
regulations  that  the  section 
351.225(k)(l)  analysis  is  dispositive  that 
couplings  and  coupling  stock  are 
outside  the  scope  of  the  order,  we  have 
issued  separately  a  final  scope  ruling  to 
that  effect.  (See  Final  Scope  Ruling- 
Antidumping  Duty  Order  on  Oil 
Country  Tubular  Goods  from  Argentina. 
August  28, 1998.) 

Finally,  our  decision  to  rescind  this 
review  renders  moot  the  petitioners' 
request  for  a  duty  absorption  inquiry. 

The  cash  deposit  rate  for  all  firms  vtrill 
continue  to  be  the  rate  established  in  the 
most  recently  completed  segment  of  this 
proceeding  (i.e.,  1.36  percent). 

This  administrative  review  and  notice 
are  in  accordance  vtrith  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  351.221. 

Dated:  August  28, 1998. 
Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-24600  Filed  9-11-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration.  Commerce. 

ACTION:  Notice  of  initiation  of  process  to 
revoke  Export  Trade  Certificate  of 
Review  No.  92-00004. 
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SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  J.J.  Wheeling  (d/b/a  Aidex). 
Because  this  certificate  holder  has  failed 
to  file  an  annual  report  as  required  by 
law,  the  Department  is  initiating 
proceedings  to  revoke  the  certificate. 
This  notice  summarizes  the  notification 
letter  sent  to  J.J.  Wheeling  (d/b/a  Aidex). 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs. 
International  'Trade  Administration, 
(202)  482-5131.  This  is  not  a  toU-fiw 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  [15  U.S.C.  4011-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  m 
("the  Regulations")  are  found  at  15  CFR 
part  325.  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on  May 
13, 1992  to  J.J.  WheeUng  (d/b/a  Aidex). 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act,  15  U.S.C.  4018) 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  annual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  certificate  of 
review  (Sections  325.14(a)  and  (b)  of  the 
Regulations).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation.  (Sections  325.10(a)  and 
325.14(c)  of  the  Regulations). 

The  Department  of  Commerce  sent  to 
J.J.  Wheeling  (d/b/a  .\idex).  on  May  3. 
1998,  a  letter  containing  aimual  report 
questions  with  a  reminder  that  its 
annual  report  was  due  on  June  27,  1998. 
Additional  reminders  were  sent  on  July 
1. 1998,  and  on  July  27. 1998.  The 
Department  has  received  no  written 
response  to  any  of  these  letters. 

On  August  27, 1998,  and  in 
accordance  with  Section  325.10  (c)[l]  of 
the  Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  J.J.  Wheeling  (d/ 
b/a  Aidex)  that  the  Department  was 
formally  initiating  the  process  to  revoke 
its  certificate.  The  letter  stated  that  this 
action  is  being  taken  because  of  the 
certificate  holder's  failure  to  file  an 
annual  report. 

In  accordance  with  Section 
325.10{c)[2]  of  the  Regulations,  each 
certificate  holder  has  thirty  days  from 
the  day  after  its  receipt  of  the 
notification  letter  in  which  to  respond. 
The  certificate  holder  is  deemed  to  have 
received  this  letter  as  of  the  date  on 
which  this  notice  is  pubhshed  in  the 
Federal  Register.  For  good  cause  shown, 
the  Department  of  Commerce  can,  at  its 


discretion,  grant  a  thirty-day  extension 
for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are,  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained 
in  the  notification  letter  (Section 
325.10(c){2]  of  the  RegulaUons). 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  vdll,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 
contentions  (Section  325.10(c)[3]  of  the 
Regulations). 

The  Department  will  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (Section  325.10(c)[4] 
of  the  Regulations).  If  there  is  a 
determination  to  revoke  a  certificate, 
any  person  aggrieved  by  such  final 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  from 
the  date  on  which  the  Department's 
final  determination  is  published  in  the 
Federal  Register  (Sections  325.10(c)(4) 
and  325.11  of  the  Regulations). 

Dated:  September  3, 1998. 

Morton  Schnabel, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc  98-24559  Filed  9-11-98;  8:45  am] 
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DEPARTMEMT  OF  COMMERCE 

International  Trade  Administration 

Environmental  Technologies  Trade 
Advisory  Committee  (ETTAC) 

AGENCY:  International  Trade 
Administration,  US  Department  of 
Commerce. 

ACTION:  Notice  of  open  meeting. 

summary:  The  Environmental 
Technologies  Trade  Advisory 
Committee  will  hold  a  plenary  meeting 
from  8:30  AM  until  11:30  PM  on 
September  17, 1998.  The  ETTAC  was 
created  on  May  31, 1994,  to  advise  the 
U.S.  govenmient  on  policies  and 


programs  to  expand  U.S.  exports  of 
environmental  pnxiucts  and  services. 
DATE  AND  PtACE:  September  17, 1998; 
Room  3407  of  the  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

The  plenary  meeting  will  review  the 
objectives  and  agendas  of  its  five 
subcommittee  working  groups:  Market 
Access,  Trade  Impediments, 
Government  Resources,  Finance,  tmd 
Outreach.  There  will  also  be  an  update 
on  the  APEC  trade  liberaUzation 
process,  and  updates  from 
Environmental  Trade  Working  Group 
members. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Sage 
Chandler,  Department  of  Commerce, 
Office  of  Enviroiunental  Technologies 
Exports.  Phone:  202-482-1500 

Dated:  September  4, 1998. 
Carlos  Montoulieu. 

Acting  Deputy  Assistant  Secretary.  Office  of 
Environmenta!  Technologies  Exports. 
[FR  Doc.  9fr-24620  Filed  9-11-98;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  970725180-8168-02] 

RiN0693-ZA16 

Request  for  Comments  on  Candidate 
Algorithms  for  tiie  Advanced 
Encryption  Standard  (AES) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  Request  for  comments. 

SUMMARY:  A  process  to  develop  a 
Federal  Information  Processing 
Standard  (FIPS)  for  Advanced 
Encryption  Standard  (AES)  specifying 
an  Advanced  Encryption  Algorithm 
(AEA)  has  been  initiated  by  the  National 
Institute  of  Standards  and  Technology 
(NIST).  Earher  this  year,  candidate 
algorithms  were  nominated  to  NIST  for 
consideration  for  inclusion  in  the  AES. 
Those  candidate  algorithms  meeting  the 
minimum  acceptability  criteria  have 
been  announced  by  NIST  and  are 
available  electronically  at  the  address 
listed  below. 

This  notice  solicits  comments  on  the 
candidate  algorithms  from  the  public, 
and  academic  and  research 
communities,  manufacturers,  voluntary 
standards  organizations,  and  Federal, 
state,  and  local  government 
organizations.  These  comments  will 


Federal  Register/ Vol.  63,  No.  177/Monday,  September  14,  1998 /Notices 


49093 


49092 


Federal  Register /Vol.  63,  No.  177 /Monday,  September  14,  1998 /Notices 


assist  MIST  in  narrowing  the  field  of 
AES  candidates  to  five  or  fewer  for  more 
detailed  examination. 

It  is  intended  that  the  AES  will 
specify  an  unclassified,  publicly 
disclosed  encryption  algorithm 
available  royalty-free  worldwide  that  is 
capable  of  protecting  sensitive 
government  information  well  into  the 
next  century. 

DATES:  Public  comments  are  due  April 
15, 1999. 

Authors  who  wish  to  be  considered  to 
be  invited  to  brief  their  papers  at  the 
Second  AES  Candidate  Conference  must 
submit  their  papers  by  February  1. 1999. 
ADDRESSES:  Comments  on  the  candidate 
algorithms  should  be  sent  to 
Information  Technology  Laboratory, 
Attn:  AES  Candidate  Comments, 
Builumg  820.  Room  562,  National 
Institute  of  Standards  and  Technology. 
Gaithersburg.  MD  20899. 

Comments  may  also  be  sent 
electronically  to 
AESFIRSTROUND@NIST.GOV 

Specifications  of  the  candidate 
algorithms  are  available  electronically  at 
<http://csrc.nist.gov/encryption/aes/ 

aes home.htm>  as  if  information  on 

how  to  obtain  software  implementations 
of  the  candidate  algorithms  (for 
evaluation  and  analysis  purposes)  and 
information  on  the  Second  AES 
Candidate  Conference. 

Comments  received  in  response  to 
this  notice  will  be  made  part  of  the 
public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Records  and  Reference 
Inspection  Facility,  Room  6020.  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW.  Washington,  DC,  20230. 

Electronic  comments  received  by 
NIST  will  be  made  available 
electronically  at  <http://csrc.nist.gov/ 

encryption/aes/aes home.htm> 

FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information,  contact: 
Edward  Roback,  National  Institute  of 
Standards  and  Technology,  Building 
820,  Room  426,  Gaithersburg,  MD 
20899:  telephone  301-975-3696  or  va 
fax  at  301-948-1233. 

Technical  questions  may  be  made  by 
contacting  either  Miles  Smid  at  (301) 
975-2938,  or  Jim  Foti  at  (301)  975-5237. 
SUPPLEMENTARY  INFORMATION: 

I.  Availability  of  AES  Candidate 
Algorithm  Specifications/ 
Implementations 

Specifications  of  the  candidate 
algorithms  are  available  electronically  at 
<http://csrc.nist.gov/encryption/aes/ 

aes home.htm>.  That  site  also  contains 

information  on  ordering  two  CDROMs 


containing  the  AES  candidate-related 
information.  The  first  CDROM  contains 
the  same  descriptions  of  the  algorighm 
candidates  available  on  the  web  site. 
The  second  CDROM  contains  the  ANSI 
C  and  Java"™*  referenced  and  optimized 
implementations  which  are  available  for 
algorithm  testing  purposes. 

The  second  CDROM  (candidate 
algorithm  implementations)  is  subject  to 
U.S.  export  controls  for  destinations 
outside  the  U.S.  and  Canada. 
Information  is  available  on  the  web  site 
regarding  how  interested  parties  outside 
the  U.S.  and  Canada  can  obtain  a  copy 
of  the  second  CDROM. 

Note  that,  with  a  few  exceptions,  the 
submitters  of  candidate  algorithms  have 
only  made  their  candidate  algorithms 
publicly  available  for  AES  testing  and 
evaluation  purposes.  Unless  otherwise 
specified  by  the  submitter,  these 
algorithms  are  protected  and  may  not  be 
otherwise  used  (e.g.,  in  conmiercial  or 
non-conunercial  products). 

II.  Comments  Solicited  on  AES 
Candiate  Algorithms 

Written  comments  on  the  candidate 
algorithms  are  soUcited  by  NIST  in  this 
"Round  1"  technical  evaluation  in  order 
to  help  NIST  reduce  the  field  of  AES 
candidates  to  five  or  fewer  for  the 
"Roimd  2"  technical  analysis.  It  is 
envisioned  that  this  narrowing  will 
primarily  be  based  on  security, 
efficiency,  and  intellectual  property 
considerations.  Comments  are 
specifically  sought  on:  (1)  specific 
security,  efficiency,  intellectual 
property,  and  other  aspects  of 
individual  AES  candidate  algorithms; 
and,  (2)  cross-cutting  analyses  of  all 
candidates.  As  discussed  below.  NIST 
particularly  would  appreciate  receiving 
recommendations  (>yith  supporting 
justification)  for  the  specific  five  (or 
fewer)  algorithms  which  should  be 
considered  for  Round  2  analysis.  To 
facilitate  review  of  the  comments,  it 
would  be  useful  if  those  submitting 
comments  would  clearly  indicate  the 
particular  algorithm(s)  to  which  their 
comments  apply. 

NIST  will  accept  both:  1)  general 
comments;  and,  2)  formal  analysis/ 
papers  which  will  be  considered  for 
presentation  at  the  "Second  AES 
Candidate  Conference." 

Since  comments  submitted  vdll  be 
made  available  to  the  pubUc,  they  must 
not  contain  proprietary  information. 

Comments  and  analysis  are  sought  on 
any  aspect  of  the  candidate  algorithms, 
including,  but  not  limited  to: 


1.  Comments  on  Candidate  Algorithms 
Based  Upon  AES  Evaluation  Criteria 

In  the  call  for  AES  candidate 
algorithms  (Federal  Register.  September 
12, 1997  [Volume  62,  Number  177], 
pages  48051-48058).  NIST  published 
evaluation  criteria  for  use  in  reviewing 
candidate  algorithms.  For  reference 
purposes,  these  are  reproduced  below. 
Comments  are  sought  on  the  candidate 
algorithms  and  all  aspects  of  the 
evaluation  criteria. 

Evaluation  Criteria  (as  published 
September  12. 1997). 

Security  (i.e..  the  effort  required  to 
cryptanalyze): 

The  security  provided  by  an  algorithm  is 
the  most  important  factor  in  the  evaluation. 

Algorithms  will  be  judged  on  the  following 
factors: 

i.  Actual  security  of  the  algorithm 
compared  to  other  submitted  algorithms  (at 
the  same  key  and  block  size). 

ii.  The  extent  to  which  the  algorithm 
output  is  indistinguishable  from  a  random 
permutation  on  the  input  block. 

iii.  Soundness  of  the  mathematical  basis 
for  the  algorithm's  security. 

iv.  Other  security  factors  raised  by  the 
public  during  the  evaluation  process, 
including  any  attacks  which  demonstrate  that 
the  actual  security  of  the  algorithm  is  less 
than  the  strength  claimed  by  the  submitter. 

Claimed  attacks  will  be  evaluated  for 
practicality. 

Cost 

i.  Licensing  requirements:  NIST  intends 
that  when  the  AES  is  issued,  the  algorithm(s) 
specifled  in  the  AES  shall  be  available  on  a 
worldwide,  non-exclusive,  royalty-free  basis. 

ii.  Computational  efficiency:  The 
evaluation  of  computational  efficiency  will 
be  applicable  to  both  hardware  and  software 
implementations.  Round  1  analysis  by  NIST 
will  focus  primarily  on  software 
implementations  and  specifically  on  one  key- 
block  size  combination  (128-128);  more 
attention  will  be  paid  to  hardware 
implementations  and  other  supported  key- 
block  size  combinations  (particularly  those 
required  in  the  Minimum  Acceptability 
Requirement  section)  during  Round  2 
analysis. 

Computational  efficiency  essentially  refers 
to  the  speed  of  the  algorithm.  NIST's  analysis 
of  computational  efficiency  will  be  made 
using  each  submission's  mathematically 
optimized  implementations  on  the  platform 
sp>ecified  under  Round  1  Technical 
Evaluation  below.  Public  comments  on  each 
algorithm's  efficiency  (particularly  for 
various  platforms  and  applications)  will  also 
be  taken  into  consideration  by  NIST. 

iii.  Memory  requirements:  The  memory 
required  to  implement  a  candidate 
algorithm — for  both  hardware  and  software 
implementations  of  the  algorithm — will  also 
be  considered  during  the  evaluation  process. 
Round  1  analysis  by  NIST  will  focus 
primarily  on  software  implementations;  more 
attention  will  be  paid  to  hardware 
implementations  during  Round  2. 

Memory  requirements  will  include  such 
factors  as  gate  counts  for  hardware 
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implementations,  and  code  size  and  RAM 
requirements  for  software  implementations. 
Testing  will  be  performed  by  NIST  using 
the  mathematically  optimized 
implementations  provided  in  the  submission 
package.  Memory  requirement  estimates  (for 
different  platforms  and  envirorunents)  that 
are  included  in  the  submission  jjackage  will 
also  be  taken  into  consideration  by  NIST. 
Input  from  public  evaluations  of  each 
algorithm's  memory  requirements 
(particularly  for  various  platforms  and 
applications)  will  also  be  taken  into 
consideration  by  NIST. 

Algorithm  and  Implementation 
Characteristics 

i.  Flexibility:  Candidate  algorithms  with 
greater  flexibility  will  meet  the  needs  of  more 
users  than  less  flexible  ones,  and  therefore, 
inter  alia,  are  preferable.  However,  some 
extremes  of  functionality  are  of  little 
practical  application  (e.g.,  extremely  short 
key  lengths) — for  the  cases,  preference  will 
not  be  given. 

Some  examples  of  "flexibility"  may 
include  (but  are  not  limited  to)  the  following: 

a.  The  algorithm  can  accommodate 
additional  key-  and  block-sizes  (e.g.,  64-bit 
block  sizes,  key  sizes  other  than  those 
specified  in  the  Minimum  Acceptability 
Requirements  section,  [e.g.,  keys  between  128 
and  256  that  are  multiples  of  32  bits,  etc.)) 

b.  The  algorithm  can  be  implemented 
securely  and  efficiently  in  a  wide  variety  of 
platforms  and  applications  (e.g..  8-bit 
processors,  ATM  networks,  voice  &  satellite 
communications,  HDTV,  B-ISDN,  etc.). 

c.  The  algorithm  can  be  implemented  as  a 
stream  cipher.  Message  Authentication  Code 
(MAC)  generator,  pseudo-random  number 
generator,  hashing  algorithm,  etc. 

ii.  Hardware  and  software  suitability:  A 
candidate  algorithm  shall  not  be  restrictive  in 
the  sense  that  it  can  only  be  implemented  in 
hardware.  If  one  can  also  implement  the 
algorithm  efficiently  in  firmware,  then  this 
will  be  an  advantage  in  the  area  of  flexibility. 

iii.  Simplicity:  A  candidate  algorithm  shall 
be  judged  according  to  relative  simplicity  of 
design. 

2.  Intellectual  Property 

Comments  are  also  sought  specifically 
regarding  any  patents  (particularly  any 
not  otherwise  identified  by  the 
submitter  of  each  candidate)  that  may  be 
infringed  by  the  practice  of  each 
nominated  candidate  algorithm. 

3.  Cross-Cutting  Analyses 

Analysis  comparing  the  entire  field  of 
candidates  in  a  consistent  manner  for 
particular  characteristics  would  be 
useful.  Example  of  this  type  of  analysis 
might  include:  (1)  Comparisons  of 
implementations  of  all  algorithms 
written  in  the  same  programming 
language  for  memory  use,  timings  for 
encryption/decryption/key  setup/key 
change,  and  so  forth;  (2)  comparisons  of 
all  algorithms  against  a  particular 
cryptologic  attack:  or  (3)  comparison  of 
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all  algorithms  for  infringement  against  a 
particular  patent. 

4.  Overall  Recommendations 

When  all  factors  are  considered, 
which  candidate  algorithms  should  be 
selected  for  the  next  round  of  evaluation 
and  why?  (Since  NIST  intends  to  select 
five  or  few  algorithms  for  Round  2,  it 
would  be  useful  to  identify  five  or  fewer 
in  this  regard.)  Also,  conversely, 
identification  and  justification  of  which 
algorithms  should  NOT  be  selected  for 
the  next  round  of  evaluation.  Such 
comments  (with  supporting 
justifications)  will  be  of  great  use  to 
NIST  and  help  assure  timely  progress  of 
the  AES  selection  process. 

m.  Initial  Planning  for  the  Second  AES 
Candidate  Conference 

An  open  public  conference  is  being 
plaimed  for  the  spring  of  1999  to 
discuss  analyses  of  the  candidate 
algorithms.  Those  individuals  who  have 
submitted  particularly  insightful  and 
useful  comments  may  be  invited  by 
NIST  to  present  their  papers  at  the 
conference.  Panels  may  also  be 
organized  around  individual  algorithms 
or  cross-cutting  analysis  topics.  Also, 
submitters  of  candidate  algorithms  will 
.  be  invited  to  attend  and  engage  in 
discussions  responding  to  comments 
regarding  their  candidates.  Because  of 
the  anticipated  volume  of  comments, 
not  all  authors  of  comments  can  be 
invited  to  participate  on  the  official 
program.  At  the  conference.  NIST 
intend;  to  provide  a  briefing  of  the 
results  of  its  efficiency  testing  of  the 
candidate  algorithm  implementations, 
along  with  any  other  testing  it  may  have 
completed. 

In  order  to  allow  for  timely 
conference  preparation,  authors  who 
wish  to  be  considered  on  the  official 
program  of  the  Second  AES  Candidate 
Conference  must  have  their  papers 
submitted  to  NIST  by  February  1, 1999. 
(They  are  to  be  sent  to  the  same  address 
as  the  general  comments  but  should  also 
be  annotated  as  "conference  paper 
candidate."  They  will  automatically  be 
entered  into  the  public  record  of  AES 
candidate  comments.) 

As  details  and  registration  procedures 
are  finalized,  they  will  be  posted  to 
<http://csrc.nist.gov/encr3rpti0n/aes/ 
aes home.htm>. 

IV.  General  AES  Development 
Information 

For  information  regarding  NIST's 
plans  to  test  the  candidate  algorithms, 
the  overall  AES  selection  process,  and 
the  call  for  candidate  algorithms,  see 
NIST's  notice  in  the  Federal  Register, 


September  12. 1997  (Volume  62. 
Number  177).  pages  48051-48058, 
"Announcing  Request  for  Candidate 
Algorithm  Nominations  for  the 
Advanced  Encryption  Standard  (AES)." 

Appreciation 

NIST  extends  its  appreciation  to  all 
submitters  and  those  parties  providing 
public  comments  during  the  AES 
development  process. 

Dated:  September  4, 1998. 
Robert  E.  Hebner, 
Acting  Deputy  Director. 
[FR  Doc.  98-24560  Filed  9-11-98;  8:45  am) 

BILUNG  COOE  3S10-CN-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Modernization  Transition  Committee 
(MIC)  Meeting 

ACTION:  Notice  of  public  meeting. 


TIME  AND  DATE:  September  30. 1998, 
beginning  at  8  a.m. 

PI^CE:  This  meeting  will  take  place  at 
the  Silver  Spring  Holiday  Iim,  8777 
Georgia  Avenue,  Silver  Spring, 
Maryland. 

STATUS:  The  meeting  will  be  open  to  the 
pubhc.  The  time  between  11  a.m.  and 
12  noon  will  be  set  aside  for  public 
comments.  Approximately  50  seats  will 
be  available  to  the  public  on  a  first-come 
first-served  basis. 

MATTERS  TO  BE  CONSIDERED:  This 
meeting  will  include  MTC  consultation 
on  the  proposed  ConsoUdation, 
Automation  and  Closure  Certifications 
for  Charlotte.  North  Carolina,  Fort 
Wayne  and  South  Bend,  Indiana,  and 
Victoria,  Texas;  presentation  on  NWS 
Severe  Weather  Performance  in  1998;  a 
status  update  on  Evansville;  and  a 
report  on  the  National  Weather  Service' 
Modernization  status. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  Scheller,  National  Weather 
Service.  Modernization  Staff,  1325  East- 
West  Highway.  SSMC2.  Silver  Spring. 
Maryland  20910.  Telephone:  (301)  713- 
0454. 

Dated:  September  4, 1998. 
John  J.  Kelly,  Jr.. 

Assistant  Administrator  for  Weather  Services. 
[FR  Doc.  98-24610  Filed  9-1 1-98;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Petition  of  the  London  Clearing  House 
Limited  for  Exemption  Pursuant  to 
Section  4(c)  of  the  Commodity 
Exchange  Act 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Extension  of  comment  period  on 
petition  for  exemption. 

SUPPLEMENTARY  INFORMATION:  The 
Commodity  Futures  Trading 
Commission  (Commission)  published 
for  comment  on  July  7, 1998  (63  FR 
36657),  a  petition  submitted  by  the 
London  Clearing  House  Limited  (LCH) 
requesting  an  exemption,  pursuant  to 
Section  4(c)  of  the  Commodity  Exchange 
Act,  in  connection  with  LCH's  proposed 
provision  of  clearing  services  for  certain 
swap  agreements.  Comments  on  LCH's 
petition  were  due  by  September  8, 1998. 
In  response  to  a  request  by  the 
International  Swaps  and  Derivatives 
Association,  Inc.,  the  Commission  has 
determined  to  extend  the  comment 
period  for  an  additional  15  days.  The 
extended  deadline  for  comments  on  the 
LCH  petition  is  September  23, 1998.  The 
Commission  believes  that  this  extension 
should  give  all  parties  sufficient  time  to 
consider  and  comment  upon  the  LCH 
petition  and  will  look  with  disfavor 
upon  any  further  requests  for  an 
extension  of  the  comment  period. 

Any  person  interested  in  submitting 
comments  on  the  LCH  petition  should 
submit  them  by  the  specified  date  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  N.W., 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov. 

Copies  of  the  LCH  petition  are 
available  for  inspection  at  the  Office  of 
the  Secretariat  at  the  above  address. 
Copies  also  may  be  obtained  through  the 
Office  of  the  Secretariat  at  the  above 
address  or  by  telephone  at  (202)  418- 
5100  or  on  the  Commission's  Internet 
web  site  (http://www.cftc.gov). 

DATES:  Comments  must  be  received  on 
or  before  September  23, 1998. 

FOR  FURTHER  INFORMATION:  Thomas  E. 
Joseph,  Attorney  Adviser.  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581.  Telephone  (202) 
418-5430. 


Issued  in  Washington,  DC  on  September  8, 
1998  by  the  Commodity  Futures  Trading 
Commission. 
Jean  Webb, 

Secretary  of  the  Commission. 
(FR  Doc.  98-24574  Filed  9-11-98;  8:45  am] 

BILLING  CODE  6351-01-M 


DEPARTMENT  OF  DEFENSE 

Reinstatement  of  Small  Business  Set- 
asides  for  Certain  Acquisitions  Under 
the  Small  Business  Competitiveness 
Demonstration  Program 

agency:  Department  of  Defense  (DoD). 
ACTION:  Notice  of  reinstatement  of  siiiall 
business  set-asides  imder  the  Small 
Business  Competitiveness 
Demonstration  Program.    

SUMMARY:  The  Director  of  Defense 
Procurement  has  reinstated  the  use  of 
small  business  set-aside  procedures  for 
certain  non-nuclear  ship  repair  and 
construction  acquisitions  conducted  by 
the  Departments  of  the  Navy  and  Army. 
Included  in  the  reinstatement  are 
solicitations  issued  under  Standard 
Industrial  Classification  (SIC)  Code  3731 
(Service  Codes  J998  and  J999)  (Navy 
only),  SIC  Code  1791  (Navy  only),  and 
SIC  Code  1629  (Army  only;  note, 
however,  that  use  of  small  business  set- 
asides  in  this  SIC  Code  was  previously 
reinstated  for  the  Navy  and  thai 
reinstatement  remains  in  effect). 
EFFECTIVE  DATE:  September  2. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Sipple,  OUSD  (A&T). 
Director  of  Defense  Procurement, 
Contract  Policy  and  Administration, 
Room  3C838,  3060  Defense  Pentagon, 
Washington,  DC  20301-3060,  telephone 
(703)  695-8567. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Federal  Procurement  PoUcy  (OFPP) 
implemented  Title  VII  of  Pub.  L.  100- 
656  (15  U.S.C.  644  note)  by  issuance  of 
the  "Small  Business  Competitiveness 
Demonstration  Program  Test  Plan"  on 
August  31, 1989,  amended  April  16, 
1993.  The  program  was  further 
implemented  in  Subpart  19.10  of  the 
Federal  Acquisition  Regulation  (FAR) 
and  Subpart  219.10  of  the  Defense  FAR 
Supplement  (DEARS). 

Under  the  program,  small  business 
set-asides  were  initially  suspended  for 
certain  designated  industry  groups. 
Agencies  are  required  by  paragraphs 
III.D.2.a.  and  IV.A.4.  of  the  OFPP  test 
plan  to  reinstate  the  use  of  small 
business  set-asides  whenever  the  small 
business  awards  imder  any  designated 
industry  group  falls  below  40  percent  or 
whenever  small  business  awards  under 


an  individual  SIC  Code  or  Service  Code 
within  the  designated  industry  group 
falls  below  35  percent.  Reinstatement  is 
to  be  limited  to  the  organizational 
elements  (in  the  case  of  DoD.  the 
individual  military  departments  or  other 
components)  that  failed  to  meet  the 
small  business  participation  goals. 

For  the  12  months  ending  June  1998. 
DoD  awards  in  the  industries  shown 
below  fell  below  the  40  percent  (SIC 
Code  3731  (Service  Codes  J998  and 
J999))  or  35  percent  (SIC  Codes  1629 
and  1791)  thresholds.  Accordingly, 
pursuant  to  DFARs  219.1006(b)(2),  the 
Director  of  Defense  Procurement  has   . 
directed  reinstatement  of  small  business 
set-aside  procedures  for  solicitations 
that  involve  the  industry  categories 
shown  below.  The  reinstatement  applies 
to  solicitations  issued  by  the  applicable 
buying  activities  on  or  after  September 
2, 1998,  or  as  soon  thereafter  as 
practicable: 


Industry 

Applicable 
to 

Non-Nuclear  Ship  Repair,  SIC 

All  Navy 

Code  3731  (Service  Codes 

Activities. 

J998  and  J999). 

Constmction,  Major  Group  17— 

All  Navy 

SIC  Code  1791  only. 

Activities. 

Constmction  Major  Group  16— 

All  Army 

SIC  Code  1629  only. 

Activities. 

Consistent  with  the  OFPP  test  plan, 
this  reinstatement  of  set-asides  will  be 
periodically  reviewed  for  continuation. 
The  reinstatement  of  small  business  set- 
aside  procedures  for  Construction  Major 
Group  15  for  all  Army  and  Navy 
contracting  activities  and  SIC  Code  1629 
for  all  Navy  contracting  activities 
remains  in  effect  (memorandimi  dated 
June  17, 1998;  63  FR  37096,  July  9, 
1998).  Also,  the  departmentwide 
reinstatement  of  small  business  set- 
aside  procedures  for  the  designated 
industry  group  titled  "Architectural  and 
Engineering  Services"  remains  in  effect 
(memorandum  dated  September  30, 
1991). 

Michele  P.  Peterson, 
Executive  Editor,  Defense  Acquisition 
Regulations  Council 

(FR  Doc.  98-24507  Filed  9-11-98;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Final  Environmental  Impact  Statement 
(FEIS)  for  the  Proposed  Upgrade  of 
Training  Areas  and  Facilities,  Camp 
Atterbury,  Indiana,  by  the  Indiana  Army 
National  Guard  (INARNG) 

AGENCY:  National  Guard  Bureau. 
Department  of  the  Army.  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  purpose  of  the  project  is 
to  maximize  training  opportunities  for 
military  units  that  use  Camp  Atterbury. 
Military  units  need  to  be  able  to 
maintain  a  high  level  of  training  and 
state  of  readiness  to  support  national 
defense  and  state  mission  in  times  of 
natural  disaster,  civil  unrest,  and  other 
emergencies.  Adequate  treiining 
opportunities,  with  up-to-date 
equipment,  must  be  available  to  allow 
them  to  train  for  their  assigned  mission. 
DATES:  The  public  review  period  for  this 
FEIS  ends  30  days  after  the  date  of 
publication  of  the  Environmental 
Protection  Agency's  Notice  of 
Availability  in  the  Federal  Register. 
ADDRESSES:  A  copy  of  the  FEIS  can  be 
obtained  by  writing  to  Major  Rick- Jones, 
EIS  Project  Officer,  Indiana  Army 
National  Guard,  2002  S.  Holt  Road, 
Indianapolis,  hidiana  46241-4839. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  Rick  Jones  at  (317)  247-3105, 
facsimile  extension  3414. 
SUPPLEMENTARY  INFORMATION:  The 
INARNG  proposes  to  upgrade  training 
areas  and  facilities  at  Camp  Atterbury, 
Indiana.  The  proposed  action  includes 
the  construction  of  a  Multi-Purpose 
Training  Range  (MPTR).  The  proposed 
action  does  not  include  development  of 
maneuver  corridors.  These  corridors,  if 
proposed  for  addition  in  the  future,  will 
be  the  subject  of  a  supplemental 
National  Environmental  Policy  Act 
document.  The  MPTR  will  be  located  in 
the  southwest  sector  of  the  installation 
and  will  be  used  for  training  by  armor, 
attack  helicopter.  Infantry  Fighting 
Vehicles,  and  dismounted  infantry 
units.  The  MPTR  would  include  a 
support  area,  firing  area  and  a  target 
area.  The  firing  area  would  include 
stationary,  moving  and  defilade  firing 
positions.  The  target  area  would  contain 
stationary  and  moving  targets.  Firing 
points  would  be  oriented  to  provide 
northeasterly  trajectories  into  the 
existing  impact  area.  The  MPTR  itself 
would  occupy  approximately  80 
hectares  (200  acres)  and,  including  the 
safety  fan,  the  area  involved  would  total 
about,  4,550  hectares  (11,250  acres). 


Three  alternatives  in  addition  to  the 
proposed  action  were  considered — the 
first  (Alternative  2A)  includes  the 
construction  of  the  MPTR  and  two 
maneuver  corridors,  another  alternative 
with  less  development  (Alternative  2B). 
and  the  no  action  alternative. 
Alternative  2B  involves  the  MPTR  being 
located  in  the  northwest  sector  of  Camp 
Atterbury.  with  firing  points  oriented  to 
provide  south-easterly  trajectories  into 
the  impact  area,  and  would  involve  the 
development  of  only  the  eastern 
maneuver  corridor.  The  no  action 
alternative  considers  the  continued  use 
of  Camp  Atterbury  without  the 
proposed  upgrade. 

A  45-day  public  review  and  comment 
period  was  provided  for  the  Draft 
Environmental  Impact  Statement  (DEIS). 
Two  public  meetings  were  conducted 
near  Camp  Atterbury,  Indiana,  on  the 
DEIS  after  the  Notice  of  Availability  was 
published.  After  all  the  comments  were 
compiled  and  reviewed,  responses  were 
prepared  to  all  relevant  environmental 
issues  that  were  raised.  These  responses 
to  comments  and/or  any  new  pertinent 
information  were  incorporated  into  the 
DEIS  to  constitute  the  FEIS. 

After  the  30-day  review  period  on  the 
FEIS  has  ended,  a  Record  of  Decision 
will  be  published. 

Copies  of  the  FEIS  will  be  mailed  to 
individuals  who  participated  in  the 
public  scoping  process.  Copies  will  also 
be  sent  to  Federal,  state,  regional,  and 
local  agencies;  interested  organizations 
and  agencies;  and  public  libraries. 
Individuals  not  currently  on  the  mailing, 
list  may  obtain  a  copy  by  request. 

Dated:  September  4, 1998. 
Rajrmond  ).  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
[Environment,  Safety  and  Occupational 
Health)  OASA  (l.  LB-E). 

[FR  Doc.  98-24552  Filed  9-11-98;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  to  amend  a  record 
system. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The 
amendment  identifies,  with  greater 
specificity,  those  uniformed  service 
personnel  or  their  survivors  covered  by 
the  system. 


DATES:  The  amendment  will  be  effective 
on  October  14, 1998,  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvior,  VA  22060- 
6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  fi-om  the  address  above. 

The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The 
amendment  identifies,  with  greater 
specificity,  those  imiformed  service 
personnel  or  their  survivors  covered  by 
the  system.  The  changes  to  the  system 
of  records  are  not  within  the  purview  of 
subsection  (r)  of  the  Privacy  Act  of  1974 
(5  U.S.C.  552a),  as  amended,  which 
requires  the  submission  of  new  or 
altered  systems  report.  The  record 
system  being  amended  is  set  forth 
below,  as  amended,  published  in  its 
entirety. 

Dated:  September  8. 1998. 

L.  M.  Bjmum, 

Alternate  OSD  Federal  Roister  Uaison 
Officer,  Department  of  Defense. 

3322.10  DMDC 

SYSTEM  NAME: 

Defense  Manpower  Data  Center  Data 
Base  (fu)y  30,  1998,  63  FR  40792). 

changes: 


CATEGORIES  OF  MDtVHXJALS  COVERED  BY  THE 
SYSTEM: 

Delete  the  first  paragraph  and  replace 
with  'All  Army,  Navy,  Air  Force  and 
Marine  Corps  officer  and  enlisted 
personnel  who  served  on  active  duty 
bom  July  1, 1968,  and  after  or  who  have 
been  a  member  of  a  reserve  component 
since  July  1975;  retired  Army,  Navy,  Air 
Force,  and  Marine  Corps  officer  and 
enlisted  personnel;  active  and  retired 
Coast  Guard  personnel;  active  and 
retired  members  of  the  commissioned 
corps  of  the  National  Oceanic  and 
Atmospheric  Administration; 
participants  in  Project  100,000  and 
Project  Transition,  and  the  evaluation 
control  groups  for  these  programs.  All 
individuals  examined  to  determine 
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eligibility  for  military  service  at  an 
Armed  Forces  Entrance  and  Examining 
Station  from  July  1. 1970.  and  later.' 

Add  the  following  to  the  end  of 
paragraph  five  'survivors  of  retired 
Coast  Guard  personnel;  and  survivors  of 
retired  officers  of  the  National  Oceanic 
and  Atmospheric  Administration  who 
are  eligible  for  or  are  currently  receiving 
Federal  payments  due  to  the  death  of 
the  retiree.' 


S322.10  DMDC 
SYSTEM  NAME: 

Defense  Manpower  Data  Center  Data 
Base. 

SYSTEM  location: 

Primary  location  -  W.R.  Church 
Computer  Center.  Naval  Postgraduate 
School.  Monterey.  CA  93943-5000. 

Back-up  files  maintained  in  a  bank 
vault  in  Hermaim  Hall.  Naval 
Postgraduate  School.  Monterey,  CA 
93943-5000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Army.  Navy.  Air  Force  and 
Marine  Corps  officer  and  enlisted 
personnel  who  served  on  active  duty 
from  July  1. 1968.  and  after  or  who  have 
been  a  member  of  a  reserve  component 
since  July  1975;  retired  Army,  Navy.  Air 
Force,  and  Marine  Corps  officer  and 
enlisted  personnel;  active  and  retired 
Coast  Guard  personnel;  active  and 
retired  members  of  the  commissioned 
corps  of  the  National  Oceanic  and 
Atmospheric  Administration; 
participants  in  Project  100,000  and 
Project  Transition,  and  the  evaluation 
control  groups  for  these  programs.  All 
individuals  examined  to  determine 
eligibility  for  military  service  at  an 
Armed  Forces  Entrance  and  Examining 
Station  from  July  1. 1970.  and  later. 

DoD  civilian  employees  since  January 
1, 1972. 

All  veterans  who  have  used  the  GI 
Bill  education  and  training  employment 
services  office  since  January  1. 1971.  All 
veterans  who  have  used  GI  Bill 
education  and  training  entitlements, 
who  visited  a  state  employment  service 
office  since  January  1, 1971,  or  who 
participated  in  a  Department  of  Labor 
special  program  since  July  1. 1971.  All 
individuals  who  ever  participated  in  an 
educational  program  sponsored  by  the 
U.S.  Armed  Forces  Institute  and  all 
individuals  who  ever  participated  in  the 
Armed  Forces  Vocational  Aptitude 
Testing  Programs  at  the  high  school 
level  since  September  1969. 

Individuals  who  responded  to  various 
paid  advertising  campaigns  seeking 
enlistment  information  since  July  1 . 


1973;  participants  in  the  Department  of 
Health  and  Human  Services  National 
Longitudinal  Survey. 

Individuals  responding  to  recruiting 
advertisements  since  January  1987; 
survivors  of  retired  military  personnel 
who  are  eligible  for  or  currently 
receiving  disability  payments  or 
disability  income  compensation  from 
the  Department  of  Veteran  Affairs; 
surviving  spouses  of  active  or  retired 
deceased  military  personnel;  100% 
disabled  veterans  and  their  svurvivors; 
survivors  of  retired  Coast  Gusu'd 
personnel;  and  survivors  of  retired 
officers  of  the  National  Oceanic  and 
Atmospheric  Administration  who  are 
eligible  for  or  are  currently  receiving 
Federal  payments  due  to  the  death  of 
the  retiree. 

Individuals  receiving  disability 
compensation  from  the  Department  of 
Veteran  Affairs  or  who  are  covered  by 
a  Department  of  Veteran  Affairs' 
insurance  or  benefit  program; 
dependents  of  active  duty  military 
retirees,  selective  service  registrants. 

Individuals  receiving  a  security 
background  investigation  as  identified 
in  the  Defense  Central  Index  of 
Investigation.  Former  military  and 
civilian  personnel  who  are  employed  by 
DoD  contractors  and  are  subject  to  the 
provisions  of  10  U.S.C.  2397. 

All  Federal  Civil  Service  employees. 

All  non-appropriated  funded 
individuals  who  are  employed  by  the 
Department  of  Defense. 

Individuals  who  were  or  may  have 
been  the  subject  of  tests  involving 
chemical  or  biological  human-subject 
testing;  and  individuals  who  have 
inquired  or  provided  information  to  the 
Department  of  Defense  concerning  such 
testing. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Computerized  personnel/ 
employment/pay  records  consisting  of 
name.  Service  Number,  Selective 
Service  Number,  Social  Seciuity 
Number,  compensation  data, 
demographic  information  such  as  home 
town,  age.  sex.  race,  and  educational 
level;  civilian  occupational  information; 
civilian  and  military  acquisition  work 
force  warrant  location,  training  and  job 
specialty  information;  military 
personnel  information  such  as  rank, 
length  of  service,  military  occupation, 
aptitude  scores,  post-service  education, 
training,  and  employment  information 
for  veterans;  participation  in  various 
inservice  education  and  training 
programs;  military  hospitalization  and 
medical  treatment,  immimization,  and 
pharmaceutical  dosage  records;  home 
and  work  addresses;  and  identities  of 
individuals  involved  in  incidents  of 


child  and  spouse  abuse,  and 
information  about  the  nature  of  the 
abuse  and  services  provided. 

CHAMPUS  claim  records  containing 
enroUee,  patient  and  health  care  facility, 
provided  data  such  as  cause  of 
treatment,  amount  of  payment,  name 
and  Social  Security  or  tax  identification 
number  of  providers  or  potential 
providers  of  care. 

Selective  Service  System  registration 
data. 

IDepartment  of  Veteran  Affairs 
disability  payment  records. 

Credit  or  financial  data  as  required  for 
security  background  investigations. 

Criminal  history  information  on 
individuals  who  subsequently  enter  the 
military. 

Office  of  Personnel  Management 
(OPM)  Central  Personnel  Data  File 
(CPDF),  an  extract  from  OPM/GOVT-1, 
General  Personnel  Records,  containing 
employment/personnel  data  on  all 
Federal  employees  consisting  of  name, 
Social  Security  Nimiber.  date  of  birth, 
sex.  work  schedule  (full-time,  part-time, 
intermittent),  annual  salary  rate  (but  not 
actual  eeimings),  occupational  series, 
position  occupied.  ageiKiy  identifier, 
geographic  location  of  duty  station, 
metropolitan  statistical  area,  and 
personnel  office  identifier.  Extract  from 
OPM/CENTRAL-1,  Civil  Service 
Retirement  and  Insurance  Records, 
containing  Civil  Service  Claim  nvunber, 
date  of  birth,  name,  provision  of  law 
retired  imder,  gross  annuity,  length  of 
service,  annuity  commencing  date, 
former  employing  agency  and  home 
address.  These  records  provided  by 
OPM  for  approved  computer  matching. 

Non-appropriated  fund  employment/ 
personnel  records  consist  of  Social 
Security  Nimiber,  name,  and  work 
address. 

Military  drug  test  records  containing 
the  Social  Security  Number,  date  of 
specimen  collection,  date  test  results 
reported,  reason  for  test,  test  results, 
base/area  code,  imit,  service,  status 
(active/reserve),  and  location  code  of 
testing  laboratory. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  App.  3  (Pub.L.  95- 
452.  as  amended  (Inspector  General  Act 
of  1978));  10  U.S.C.  136.  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness;  10  U.S.C.  2358,  Research  and 
Development  Projects;  and  E.O.  9397 
(SSN). 

PURPOSE(S): 

The  purpose  of  the  system  of  records 
is  to  provide  a  single  central  facility 
within  the  Department  of  Defense  to 
assess  manpower  trends,  support 
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personnel  and  readiness  functions,  to 
perform  longitudined  statistical 
analyses,  identify  current  and  former 
DoD  civilian  and  military  personnel  for 
purposes  of  detecting  fraud  and  abuse  of 
pay  and  benefit  programs,  to  register 
current  and  former  DoD  civilian  and 
military  personnel  and  thefr  authorized 
dependents  for  purposes  of  obtaining 
medical  examination,  treatment  or  other 
benefits  to  which  they  are  qualified,  and 
to  collect  debts  owed  to  the  United 
States  Government  and  state  and  local 
goverrunents. 

Information  will  be  used  by  agency 
officials  and  employees,  or  authorized 
contractors,  and  other  DoD  Components 
in  the  preparation  of  the  histories  of 
human  chemical  or  biological  testing  or 
exposure;  to  conduct  scientific  studies 
or  medical  follow-up  programs;  to 
respond  to  Congressional  and  Executive 
branch  inquiries;  and  to  provide  data  or 
documentation  relevant  to  the  testing  or 
exposure  of  individuals 

All  records  in  this  record  system  are 
subject  to  use  in  authorized  computer 
matching  programs  within  the 
Departiiient  of  Defense  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974,  as  amended.  (5  U.S.C.  552a). 

Military  drug  test  records  will  be 
maintained  and  used  to  conduct 
longitudinal,  statistical,  and  analytical 
studies  and  computing  demographic 
reports  on  military  personnel.  No 
personal  identifiers  will  be  included  in 
the  demographic  data  reports.  All 
requests  for  Service-specific  drug  testing 
demographic  data  will  be  approved  by 
the  Service  designated  drug  testing 
program  office.  All  requests  for  DoD- 
wide  drug  testing  demographic  data  will 
be  approved  by  the  DoD  Coordinator  for 
Drug  Enforcement  Policy  and  Support, 
1510  Defense  Pentagon,  Washington,  DC 
20301-1510. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552an))  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

1.  To  the  Department  of  Veteran 
Affairs  (DVA): 

a.  To  provide  military  personnel  and 
pay  data  for  present  and  former  military 
personnel  for  the  purpose  of  evaluating 
use  of  veterans  benefits,  vaUdating 
benefit  eligibility  and  maintaining  the 
health  and  well  being  of  veterans. 

b.  To  provide  identifying  military 
personnel  data  to  the  DVA  and  its 


insurance  program  contractor  for  the 
purpose  of  notifying  separating  eligible 
Reservists  of  their  right  to  apply  for 
Veteran's  Group  Life  Insurance  coverage 
under  the  Veterans  Benefits 
Improvement  Act  of  1996  (38  U.S.C. 
1968). 

c.  "To  register  eligible  veterans  and 
their  dependents  for  DVA  programs. 

d.  To  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a),  for 
the  piu-pose  of: 

(1)  Providing  full  identification  of 
active  duty  military  personnel, 
including  full-time  National  Guard/ 
Reserve  support  personnel,  for  use  in 
the  administration  of  DVA's 
Compensation  and  Pension  benefit 
program.  The  information  is  used  to 
determine  continued  eligibility  for  DVA 
disability  compensation  to  recipients 
who  have  returned  to  active  duty  so  that 
benefits  can  be  adjusted  or  terminated 
as  required  and  steps  taken  by  DVA  to 
collect  any  resulting  over  payment  (38 
U.S.C.  5304(c)). 

(2)  Providing  military  personnel  and 
financial  data  to  the  Veterans  Benefits 
Administration,  DVA  for  the  purpose  of 
determining  initial  eligibility  and  any 
changes  in  eligibility  status  to  insure 
proper  payment  of  benefits  for  GI  Bill 
education  and  training  benefits  by  the 
DVA  under  the  Montgomery  GI  Bill 
(Title  10  U.S.C,  Chapter  1606  - 
Selected  Reserve  and  Title  38  U.S.C, 
Chapter  30  -  Active  Duty).  The 
administrative  responsibilities 
designated  to  both  agencies  by  the  law 
require  that  data  be  exchanged  in 
administering  the  programs. 

(3)  Providing  identification  of  reserve 
duty,  including  full-time  support 
National  Guard/Reserve  military 
persoimel,  to  the  DVA,  for  the  purpose 
of  deducting  reserve  time  served  from 
any  DVA  disability  compensation  paid 
or  waiver  of  VA  benefit.  The  law  (10 
U.S.C.  12316)  prohibits  receipt  of 
reserve  pay  and  DVA  compensation  for 
the  same  time  period,  however,  it  does 
permit  waiver  of  DVA  compensation  to 
draw  reserve  pay. 

(4)  Providing  identification  of  former 
active  duty  military  personnel  who 
received  separation  payments  to  the 
DVA  for  the  purpose  of  deducting  such 
repayment  fit)m  any  DVA  disability 
compensation  paid.  The  law  requires 
recoupment  of  severance  payments 
before  DVA  disabiUfy  compensation  can 
be  paid  (10  U.S.C  1174). 

(5)  Providing  identification  of  former 
military  personnel  and  siuvivor's 
financial  benefit  data  to  DVA  for  the 
purpose  of  identifying  military  retired 
pay  and  survivor  benefit  payments  for 
use  in  the  administration  of  the  DVA's 


Compensation  and  Pension  program  (38 
U.S.C.  5106).  The  information  is  to  be 
used  to  process  all  DVA  award  actions 
more  efficiently,  reduce  subsequent 
overpayment  collection  actions,  and 
minimize  erroneous  payments. 
2.  To  the  Office  of  Personnel 
Management  (OPM): 

a.  Consisting  of  personnel/ 
employment/ financial  data  for  the 
purpose  of  carrying  out  OPM's 
management  functions.  Records 
disclosed  concern  pay,  benefits, 
retirement  deductions  and  any  other 
information  necessary  for  those 
management  functions  required  by  law 
(Pub.L.  83-598,  84-356,  86-724,  94-455 
and  5  U.S.C.  1302,  2951,  3301,  3372, 
4118,  8347). 

b.  To  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C  552a)  for 
the  purpose  of: 

(1)  Exchanging  personnel  and 
financial  information  on  certain  military 
retirees,  who  are  also  civilian  employees 
of  the  Federal  government,  for  the 
purpose  of  identifying  those  individuals 
subject  to  a  limitation  on  the  amount  of 
military  retired  pay  they  can  receive 
under  the  Dual  Compensation  Act  (5 
U.S.C.  5532),  and  to  permit  adjustments 
of  military  retired  pay  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  imder  the  dual  compensation 
and  pay  cap  restrictions. 

(2)  Exchanging  persoimel  and 
financial  data  on  civil  service 
annuitants  (including  disability 
annuitants  under  age  60)  who  are 
reemployed  by  DoD  to  insure  that 
annuities  of  DoD  reemployed  annuitants 
are  terminated  where  applicable,  and 
salaries  are  correctly  offset  where 
applicable  as  required  by  law  (5  U.S.C. 
8331,  8344,  8401  and  8468). 

(3)  Exchanging  personnel  and 
financial  data  to  identify  individuals 
who  are  improperly  receiving  military 
retired  pay  and  credit  for  military 
service  in  their  civil  service  aimuities, 
or  annuities  based  on  the  'guaranteed 
minimum'  disability  formula.  The 
match  will  identify  and/or  prevent 
erroneous  payments  under  the  Civil 
Service  Retirement  Act  (CSRA)  5  U.S.C. 
8331  and  the  Federal  Employees' 
Retirement  System  Act  (FERSA)  5 
U.S.C.  8411.  DoD's  legal  authority  for 
monitoring  retired  pay  is  10  U.S.C. 
1401. 

(4)  Exchanging  civil  service  and 
Reserve  mihtary  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
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positions  as  civilians  and  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  Employing 
Federal  agencies  are  informed  of  the 
reserve  status  of  those  affected 
personnel  so  that  a  choice  of 
terminating  the  position  or  the  reserve 
assignment  can  be  made  by  the 
individual  concerned.  The  authority  for 
conducting  the  computer  match  is 
contained  in  E.O.  11190,  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Services. 

3.  To  the  Internal  Revenue  Service 
(IRS)  for  the  purpose  of  obtaining  home 
addresses  to  contact  Reserve  component 
members  for  mobilization  purposes  and 
for  tax  administration.  For  the  purpose 
of  conducting  aggregate  statistical 
analyses  on  the  impact  of  DoD 
personnel  of  actual  changes  in  the  tax 
laws  and  to  conduct  aggregate  statistical 
analyses  to  lifestream  earnings  of 
current  and  former  military  personnel  to 
be  used  in  studying  the  comparability  of 
civilian  and  military  pay  benefits.  To 
aid  in  administration  of  Federal  Income 
Tax  laws  and  regulations,  to  identify 
non-compliance  and  delinquent  filers. 

4.  To  the  Department  of  Health  and 
Human  Services  (DHHS): 

a.  To  the  Office  of  the  Inspector    ; 
General,  DHHS,  for  the  purpose  of 
identification  and  investigation  of  DoD 
employees  and  military  members  who 
may  be  improperly  receiving  funds 
under  the  Aid  to  Families  of  £)ependent 
Children  Program. 

b.  To  the  Office  of  Child  Support 
Enforcement.  Federal  Parent  Locator 
Service,  DHHS.  pursuant  to  42  U.S.C. 
653  and  653a;  to  assist  in  locating 
individuals  for  the  purpose  of 
establishing  parentage;  estabUshing. 
setting  the  amoimt  of,  modifying,  or 
enforcing  child  support  obligations;  or 
enforcing  child  custody  or  visitation 
orders;  and  for  conducting  computer 
matching  as  authorized  by  E.O.  12953  to 
facilitate  the  enforcement  of  child 
support  owed  by  delinquent  obligors 
within  the  entire  civilian  Federal 
government  and  the  Uniformed  Services 
work  force  (active  and  retired). 
Identifying  delinquent  obligors  will 
allow  State  Child  Support  Enforcement 
agencies  to  commence  wage 
withholding  or  other  enforcement 
actions  against  the  obligors. 

Note  1:  Information  requested  by 
DHHS  is  not  disclosed  when  it  would 
contravene  U.S.  national  policy  or 
security  interests  (42  U.S.C.  653(e)). 

Note  2:  Quarterly  wage  information  is 
not  disclosed  for  those  individuals 
performing  intelligence  or  counter- 
intelligence functions  and  a 
determination  is  made  that  disclosure 
could  endanger  the  safety  of  the 


individual  or  compromise  an  ongoing 
investigation  or  intelligence  mission  (42 
U.S.C.  653(n)). 

c.  To  the  Health  Care  Financing 
Administration  (HCFA).  DHHS  fdr  the 
purpose  of  monitoring  HCFA 
reimbursement  to  civiUan  hospitals  for 
Medicare  patient  treatment.  The  data 
will  ensure  no  Department  of  Defense 
physicians,  interns  or  residents  are 
counted  for  HCFA  reimbursement  to 
hospitals. 

d.  To  the  Center  for  Disease  Control 
and  the  National  Institutes  of  Mental 
Health.  DHHS.  for  the  purpose  of 
conducting  studies  concerned  with  the 
health  and  well  being  of  the  active  duty 
and  veteran  population. 

5.  To  the  Social  Security 
Administration  (SSA): 

a.  To  the  Office  of  Research  and 
Statistics  for  the  purpose  of  conducting 
statistical  analyses  of  impact  of  military 
service  and  use  of  GI  Bill  benefits  on 
long  term  earnings. 

b.  To  the  Bureau  of  Supplemental 
Seciuity  Income  to  conduct  computer 
matching  programs  regulated  by  the 
Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a),  for  the  purpose  of 
verifying  information  provided  to  the 
SSA  by  applicants  and  recipients  who 
are  retired  military  members  or  their 
survivors  for  Supplemental  Security 
Income  (SSI)  benefits.  By  law  (42  U.S.C. 
1383)  the  SSA  is  required  to  verify 
eligibility  factors  and  other  relevant 
information  provided  by  the  SSI 
applicant  from  independent  or  collateral 
sources  and  obtain  additional 
information  as  necessary  before  making 
SSI  determinations  of  eligibility, 
payment  amounts  or  adjustments 
thereto. 

6.  To  the  Selective  Service  System 
(SSS)  for  the  purpose  of  facilitating 
compliance  of  members  and  former 
members  of  the  Armed  Forces,  both 
active  and  reserve,  with  the  provisions 
of  the  Selective  Service  registration 
regulations  (50  U.S.C.  App.  451  and 
E.O.  11623). 

7.  To  DoD  Civilian  Contractors  and 
grantees  for  the  purpose  of  performing 
research  on  manpower  problems  for 
statistical  analyses. 

8.  To  the  Department  of  Labor  (DOL) 
to  reconcile  the  accuracy  of 
unemployment  compensation  payments 
made  to  former  DoD  civilian  employees 
and  military  members  by  the  states.  To 
the  Department  of  Labor  to  survey 
military  separations  to  determine  the 
effectiveness  of  programs  assisting 
veterans  to  obtain  employment. 

9.  To  the  U.S.  Coast  Guard  (USCG)  of 
the  Department  of  Transportation  (EKDT) 
to  conduct  computer  matching  programs 
regulated  by  the  Privacy  Act  of  1974,  as 


amended  (5  U.S.C.  552a),  for  the 
purpose  of  exchanging  personnel  and 
financial  information  on  certain  retired 
USCG  military  members,  who  are  also 
civilian  employees  of  the  Federal 
government,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amount  of  military 
pay  they  can  receive  under  the  Dual 
Compensation  Act  (5  U.S.C.  5532),  and 
to  permit  adjustments  of  military  relired 
pay  by  the  U.S.  Coast  Guard  and  to  take 
steps  to  recoup  excess  of  that  permitted 
under  the  dual  compensation  and  pay 
cap  restrictions. 

10.  To  the  Department  of  Housing  and 
Urban  Envelopment  (HUD)  to  provide 
data  contained  in  this  record  system 
that  includes  the  name.  Social  Security 
Niunber,  salary  and  retirement  pay  for 
the  purpose  of  verifying  continuing 
eligibility  in  HUD's  assisted  housing 
programs  maintained  by  the  Public 
Housing  Authorities  (PHAs)  and 
subsidized  multi-family  project  owners 
or  management  agents.  Data  furnished 
will  be  reviewed  by  HUD  or  the  PHAs 
with  the  technical  assistance  fi-om  the 
HUD  Office  of  the  Inspector  General 
(OIG)  to  determine  whether  the  income 
reported  by  tenants  to  the  PHA  or 
subsidized  multi-family  project  owner 
or  management  agent  is  correct  and 
complies  with  HUD  and  PHA 
reqiurements. 

11.  To  Federal  and  Quasi-Federal 
agencies,  territorial,  state,  and  local 
governments  to  support  personnel 
functions  requiring  data  on  prior 
military  service  credit  for  their 
employees  or  for  job  appUcations.  To 
determine  continued  eligibility  and  help 
eliminate  fraud  and  abuse  in  benefit 
programs  and  to  collect  debts  and  over 
payments  owed  to  these  programs.  To 
assist  in  the  return  of  imclaimed 
property  or  assets  escheated  to  states  of 
civilian  employees  and  military  member 
and  to  provide  members  and  former 
members  with  information  and 
assistance  regarding  various  benefit 
entitlements,  such  as  state  bonuses  for 
veterans,  etc.  Information  released 
includes  name.  Social  Security  Number, 
and  military  or  civilian  address  of 
individuals.  To  detect  fraud,  waste  and 
abuse  pursuant  to  the  authority 
contained  in  the  Inspector  General  Act 
of  1978,  as  amended  (Pub.L.  95-452)  for 
the  purpose  of  determining  eligibility 
for,  and/or  continued  compliance  with, 
any  Federal  benefit  program 
requirements. 

12.  To  private  consimier  reporting 
agencies  to  comply  with  the 
requirements  to  update  security 
clearance  investigations  of  DoD 
personnel. 
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13.  To  consumer  reporting  agencies  to 
obtain  current  addresses  of  separated 
military  persoimel  to  notify  them  of 
potential  benefits  eUgibility. 

14.  To  Defense  contractors  to  monitor 
the  employment  of  former  DoD 
employees  and  members  subject  to  the 
provisions  of  41  U.S.C.  423. 

15.  To  financial  depository 
institutions  to  assist  in  locating 
individuals  with  dormant  accounts  in 
danger  of  reverting  to  state  ownership 
by  escheatment  for  accounts  of  DoD 
civilian  employees  and  military 
members. 

16.  To  any  Federal,  state  or  local 
agency  to  conduct  authorized  computer 
matching  programs  regulated  by  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  for  the  puurposes  of 
identifying  and  locating  delinquent 
debtors  for  collection  of  a  claim  owed 
the  Department  of  Defense  or  the  Unites 
States  Government  under  the  Debt 
Collection  Act  of  1982  (Pub.L.  97-365) 
and  the  Debt  Collection  Improvement 
Act  of  1996  (Pub.L.  104-134). 

17.  To  state  and  local  law 
enforcement  investigative  agencies  to 
obtain  criminal  history  information  for 
the  purpose  of  evaluating  military 
service  performance  and  security 
clearance  procedures  (10  U.S.C.  2358). 

18.  To  the  United  States  Postal 
Service  to  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a),  for 
the  purposes  of: 

a.  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
govemment-in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  who  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  The  Postal 
Service  is  informed  of  the  reserve  status 
of  those  affected  personnel  so  that  a 
choice  of  terminating  the  position  on 
the  reserve  assignment  can  be  made  by 
the  individual  concerned.  The  authority 
for  conducting  the  computer  match  is 
contained  in  E.O.  11190,  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Forces. 

b.  Exchanging  personnel  and  financial 
Information  on  certain  military  retirees 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amount  of  retired 
military  pay  they  can  receive  imder  the 
Dual  Compensation  Act  (5  U.S.C.  5532), 
and  permit  adjustments  to  mifitary 
retired  pay  to  be  made  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 


permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

19.  To  the  Armed  Forces  Retirement 
Home  (AFRH).  which  includes  the 
United  States  Soldier's  and  Airmen's 
Home  (USSAH)  and  the  United  States 
Naval  Home  (USNH)  for  the  purpose  of 
verifying  Federal  payment  information 
(military  retired  or  retainer  pay,  civil 
service  annuity,  and  compensation  from 
the  Department  of  Veterans  Affairs) 
currently  p"rovided  by  the  residents  for 
computation  of  their  monthly  fee  and  to 
identify  any  unreported  benefit 
payments  as  required  by  the  Armed 
Forces  Retirement  Home  Act  of  1991, 
Pub.L.  101-510  (24  U.S.C.  414). 

20.  To  Federal  and  Quasi-Federal 
agencies,  territorial,  state  and  local 
govenmients,  and  contractors  and 
grantees  for  the  purpose  of  supporting 
research  studies  concerned  with  the 
health  and  well  being  of  the  active  duty 
and  veteran  population.  DMDC  will 
disclose  information  bom  this  system  of 
records  for  research  purposes  when 
DMDC: 

a.  has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  whidi  the 
record  was  provided,  collected,  or 
obtained; 

b.  has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

c.  has  required  the  recipient  to  (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (A)  in 
emergency  circmnstances  affecting  the 
health  or  safety  of  any  individual,  (B) 
for  use  in  another  research  project, 
imder  these  same  conditions,  and  with 
written  authorization  of  the  Department, 
(C)  for  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportimity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law; 

d.  has  secuired  a  written  statement 
attesting  to  the  recipient's 


understanding  of,  and  willingness  to 
abide  by  these  provisions. 

21.  To  the  Educational  Testing 
Service,  American  College  Testing,  and 
like  organizations  for  purposes  of 
obtaining  testing,  academic, 
socioeconomic,  and  related 
demographic  data  so  that  analytical 
personnel  studies  of  the  Department  of 
Defense  civilian  and  military  workforce 
can  be  conducted. 

Note  3:  Data  obtained  from  such 
organizations  and  used  by  DoD  does  not 
contain  any  information  which 
identifies  the  individual  about  whom 
the  data  pertains. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  DLA  compilation  of 
record  system  notices  apply  to  this 
record  system. 

Note  4:  Military  drug  test  information 
involving  individuals  participating  in  a 
drug  abuse  rehabilitation  program  shall 
be  confidential  and  be  disclosed  only 
for  the  purposes  and  under  the 
circumstances  expressly  authorized  in 
42  U.S.C.  290dd-2.  This  statute  takes 
precedence  over  the  Privacy  Act  of 
1974,  in  regard  to  accessibility  of  such 
records  except  to  the  individual  to 
whom  the  record  pertains.  The  DLA's 
'Blanket  Routine  Uses'  do  not  apply  to 
these  types  records. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETREVMG,  ACCESSMG,  RETAINING,  AND 

xxsposma  of  records  m  the  system: 

STORAGE: 

Electronic  storage  media. 

retrievabiuty: 

Retrieved  by  name.  Social  Security 
Number,  occupation,  or  any  other  data 
element  contained  in  system. 

safeguards: 

W.R.  Church  Computer  Center  -  Tapes 
are  stored  in  a  locked  cage  in  a 
controlled  access  area;  tapes  can  be 
physically  accessed  only  by  computer 
center  personnel  and  can  be  mounted 
for  processing  only  if  the  appropriate 
security  code  is  provided. 

Back-up  location  -  Tapes  are  stored  in 
a  bank-type  vault;  buildings  are  locked 
after  hours  and  only  properly  cleared 
and  authorized  personnel  have  access. 

RETBfnON  AND  OSPOSAU 

Disposition  pending. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Deputy  Director,  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay. 
400  Gigling  Road,  Seaside,  CA  93955- 
6771. 

NOTIFICATION  PROCBXIRE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
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information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Headquarters,  Defense 
LogisUcs  Agency,  ATTN:  CAAR.  8725 
John  J.  Kingman  Road,  Suite  2533.  Fort 
Belvoir,  VA  22060-6221. 

Written  requests  should  contain  the 
full  name,  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address  . 
inquiries  to  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir.  VA 
22060-6221. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

CONIESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road.  Suite  2533.  Fort  Belvoir.  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES:  '     - 

The  miUtary  services,  the  Department 
of  Veteran  Affairs,  the  Department  of 
Education,  Department  of  Health  and 
Human  Services,  fi-om  individuals  via 
survey  questiormaires,  the  Department 
of  Labor,  the  Office  of  Personnel 
Management,  Federal  and  Quasi-Federal 
agencies,  and  the  Selective  Service 
System. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(PR  Doc.  98-24548  Filed  9-14-98;  8:45  am] 
BILUNQ  CODE  5000  04  F 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  Acting  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
14. 1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronically  mailed  to  the  internet 

address  Pat Sherrill@ed.gov,  or  should 

be  faxed  to  202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
vdth  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer.  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new;  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Simimary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
fi«quency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 


Dated:  September  9. 1998. 
Hazel  Fiers, 

Acting  Deputy  Chief  Information  Officer. 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Early  Childhood  Longitudinal 
Study  (ECLS)  First  Grade  Fall  1998  Pilot 
Study,  Fall  1999  and  Spring  2000  Full 
Scale. 

Frequency:  Fall  1998,  Fall  1999,  and 
Spring  2000. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  600 
Burden  Hours:  313 

Abstract:  The  ECLS  begins  in  Fall 
1998-1999  vnth  a  kindergarten  cohort. 
This  clearance  is  for  follow  up  activities 
with  this  cohort  of  students  one  year 
later,  when  they  are  typically  in  first 
grade.  There  will  be  a  pilot  of  the  first 
grade  fall  survey  in  Fall  1998,  and  the 
full  scale  surveys  will  take  place  in  Fall 
of  1999  and  Spring  of  2000.  The  ECLS 
looks  at  the  crucial  first  years  of  school 
fi:om  the  perspective  of  the  students, 
teachers,  parents,  and  school 
administrators.  There  are  assessments  of 
the  students.  The  survey  is  intended  to 
provide  information  about  early 

childhood  preschool  learning  

experiences,  from  birth  to  age  8, 
preparation  for  formal  schools,  first 
school  experiences,  and  progress  made 
over  the  first  years  of  school. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Extension. 

Title:  Standards  for  the  Conduct  and 
Evaluation  of  Activities  Carried  Out  by    . 
the  Office  of  Educational  Research  and 
Improvement  (OERI) — Phase  1. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profits;  Not-for-profit  institutions;  State, 
local  or  Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1 
Burden  Hours:  1 

Abstract:  OERI  was  required  by  its 
authorizing  statute  to  establish 
standards  for  the  processes  it  uses  to 
evaluate  applications  for  grants  and 
cooperative  agreements  and  proposals 
for  contracts.  These  estabfished 
standards  (34  CFR  700)  allow  OERI  to 
tailor  selection  criteria  to  individual 
programs  by  selecting  fi'om  the  menu  of 
selection  criteria  contained  in  this 
regulation.  This  regulation  has  also 
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eliminated  the  need  for  separate 
programs  within  OERI  to  establish 
individual  program  regulations  to  create 
specific  evaluation  criteria. 

Office  of  Postsecondary  Education. 

Type  of  Review:  Extension. 

Title:  Guaranty  Agency  Monthly 
Claims  and  Collection  Report. 

Frequency:  Monthly. 

Affected  Public:  Businesses  or  other 
for-profits;  State,  local  or  Tribal  Gov't; 
SEAs  or  LEAs.  Reporting  and 
Recordkeeping  Hour  Burden: 

Responses:  37  Burden  Hours:  2,220 

Abstract:  The  ED  Form  1189  is  used 
by  a  guaranty  agency  to  request 
payments  of  reinsurance  for  default, 
bankruptcy,  death,  disability  claims 
paid  to  lenders  and  costs  incurred  for 
SPA,  closed  school,  false  certification, 
lender  of  last  resort  and  lender  referral 
fee  payments.  Agencies  use  the  form  to 
make  payments  owed  to  ED  for 
collections  on  defaulted  loans. 

[FR  Doc.  98-24575  Filed  9-11-98;  8:45  am] 

BILLING  COOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Draft  Environmental  Impact  Statement: 
Advanced  Mixed  Waste  Treatment 
Project  at  the  Idaho  National 
Engineering  and  Environmental 
Laboratory,  Idaho  Falls,  ID;  Public 
Comment  Period  Extension 

AGENCY:  Department  of  Energy. 
ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  To  accomodate  requests  fi'om 
the  public,  the  U.  S.  Department  of 
Energy  (DOE)  has  decided  to  extend  the 
pubUc  comment  period  on  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Advfmced  Mixed  Waste 
Treatment  Projea  (AMWTP)  at  the 
Idaho  National  Engineering  and 
Environmental  Laboratory  (INEEL)  fi'om 
September  12, 1998  to  September  26, 
1998. 

DATES:  Comments  on  the  DEIS  should 
be  postmarked  by  September  26, 1998, 
to  ensure  consideration.  Comments 
postmarked  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  To  request  information 
about  this  EIS,  or  to  be  placed  on  the 
EIS  distribution  list,  please  call  the  24- 
hour  toll-fi-ee  information  line  at  1-800- 
320—4549.  Written  comments  on  this 
DEIS  should  be  sent  to:  John  Medema, 
Project  Manager,  Advanced  Mixed 
Waste  Treatment  Project  EIS,  U.S. 
Department  of  Energy,  Idaho  Operations 
Office,  850  Energy  Drive,  Mail  Stop 


1117,  Idaho  Falls,  Idaho  83402,  Fax: 
(208)  526-0598. 

FOR  FURTHER  INFORMATION:  For  further 
information  on  the  AMWTP,  contact 
John  Medema  at  the  above  address.  For 
further  information  on  DOE's 
procedures  for  implementing  the 
National  Environmental  PoUcy  Act 
(NEPA),  contact:  SCarol  M.  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Assistance  (EH-42),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington  D.C.  20585-0119. 
Phone:  (202)  586-4600,  Messages:  (800) 
472-2756,  Facsimile:  (202)  586-7031. 

SUPPLEMENTARY  INFORMATION:  On  July 
24, 1998,  DOE  published  a  notice  in  the 
Federal  Register  (63  FR  39836) 
announcing  the  availability  of  and 
public  meetings  on  the  subject  DEIS. 
DOE  received  requests  from  several 
parties  to  extend  the  comment  period. 
In  response  to  these  requests,  and  to 
ensure  that  all  interested  parties  have 
time  to  comment,  the  comment  period 
has  been  extended  to  September  26. 
1998.  Comments  should  be  postmarked 
by  September  26. 1998.  to  ensure 
consideration. 
Mark  W.  Frei. 

Acting  Deputy  Assistant  Secretary  for  Waste 
Management  Environmental  Management. 
IFR  Doc.  98-24561  Filed  9-11-98;  8:45  am] 
BILUNQ  COOE  64SO-01-P 


DEPARTMENT  OF  ENERGY 
Secretary  of  Energy  Advisory  Board 
Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy. 

summary:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  86  Stat. 
770).  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 

Name:  Secretary  of  Energy  Advisory 
Board — ^Electric  System  ReUability  Task 
Force 

DATES  AND  TIMES:  Tuesday.  September 
29, 1998,  8:30  AM-4:00  PM. 

ADDRESSES:  Georgetown  University 
Conference  Center,  Salon  H,  3800 
Reservoir  Road.  NW,  Washington  DC 
20057. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Burrow,  Secretary  of  Energy 
Advisory  Board  (AB-1).  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-1709 
or  (202)  586-6279  (fax). 

SUPPLEMENTARY  INFORMATION: 


Background 

The  electric  power  industry  is  in  the 
midst  of  a  complex  transition  to 
competition,  which  will  induce  many 
far-reaching  changes  in  the  structure  of 
the  industry  and  the  institutions  which 
regulate  it.  This  transition  raises  many 
reliability  issues,  as  new  entities  emerge 
in  the  power  markets  and  as  generation 
becomes  less  integrated  with 
transmission. 

Purpose  of  the  Task  Force 

The  purpose  of  the  Electric  System 
ReUability  Task  Force  is  to  provide 
advice  and  recommendations  to  the 
Secretary  of  Energy  Advisory  Board 
regarding  the  critical  institutional, 
technical,  and  policy  issues  that  need  to 
be  addressed  in  order  to  maintain  the 
reUabihty  of  the  nation's  bulk  electric 
system  in  the  context  of  a  more 
competitive  industry. 

Tentative  Agenda 

Tuesday,  September  29, 1998 

8:30-8:45  AM — Opening  Remarks  & 

Objectives — PhiUp  Sharp,  Task  Force 

Chairman 
8:45-10:15  AM — Working  Session: 

Discussion  of  Draft  Report — 

Facilitated  by  Philip  Sharp 
10:15-10:30  AM— Break 
10:30-11:45  AM— Working  Session: 

Discussion  of  Draft  Report — 

Facilitated  by  Philip  Sharp 
11:45-12:00  PM— PubUc  Comment 

Period 
12:00-1:30  PM— Lunch 
1:30-2:30  PM— Working  Session: 

Approval  of  Final  Report — FaciUtated 

by  PhiUp  Sharp 
2:30-3:30  PM— Closing  Comments  by 

Task  Force  Members 
3:30-3:45  PM — Closing  Comments  by 

DOE  Representatives 
3:45-4:00  PM— Public  Comment  Period 
4:00  PM-Adjoum 

This  tentative  agenda  is  subject  to 
change.  The  final  agenda  will  be     — - 
available  at  the  meeting. 

Public  Participation:  The  Chairman  of 
the  Task  Force  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  the 
Chairman's  judgment,  facilitate  the 
orderly  conduct  of  business.  During  its 
meeting  in  Washington  DC,  the  Task 
Force  welcomes  pubUc  comment. 
Members  of  the  public  will  be  heard  in 
the  order  in  which  they  sign  up  at  the 
beginning  of  the  meeting.  The  Task 
Force  will  make  every  effort  to  hear  the 
views  of  all  interested  parties.  Written 
comments  may  be  submitted  to  Skila 
Harris,  Executive  Director,  Secretary  of 
Energy  Advisory  Board,  AB-1,  U.S. 
Department  of  Energy,  1000 
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Independence  Avenue,  SW, 
Washington,  DC  20585. 

Minutes:  Minutes  and  a  transcript  of 
the  meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington.  DC,  between  9:00  AM  and 
4:00  PM,  Monday  through  Friday  except 
Federal  holidays.  Information  on  the 
Electric  System  ReliabiUty  Task  Force 
and  the  Task  Force's  interim  report  may 
be  found  at  the  Secretary  of  Energy 
Advisory  Board's  web  site,  located  at 
http://www.hr.doe.gov/seab. 

Issued  at  Washington,  DC,  on  September  8, 
1998. 

Althea  T.  Vanzego, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
IFR  Doc.  98-24570  Filed  9-11-98;  8:45  am) 

BILUNO  CODE  MS0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[IC98-80-001  FERC  Form  80] 

Information  Collection  Submitted  for 
Review  and  Request  for  Comments 

September  8, 1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  No.  104- 
13).  Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission  did 
not  receive  any  comments  in  response 
to  an  earlier  notice  issued  May  20, 1998, 
and  published  in  the  Federal  Register 
on  May  27, 1998  (63  IrK  29000). 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget.  Office  of 


Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  725  17th 
Street,  N.W.  Washington,  D.C.  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  Regulatory 
Commission,  Office  of  the  Chief 
Information  Officer,  Attention:  Michael 
Miller,  888  First  Street  N.E., 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
michael.miller@ferc.fed.  us. 

SUPPLEMENTARY  INFORMATION: 
Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC 
Form  80  "Licensed  Hydropower 
Development  Recreation  Report." 

2.  Sponsor:  Federal  Energy  Regiilatory 
Commission. 

3.  Control  No.;  OMB  No.  1902-0106. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  This 
is  a  mandatory  information  collection 
requirement. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  fulfill  the 
requirements  of  Sections  4(a).  10(a), 
301(a),  304  and  309  of  the  Federal 
Power  Act  (FPA).  FERC  Form  80  is  a 
report  on  the  use  and  development  of 
recreational  facilities  at  FERC-licensed 
hydropower  projects  and  is  filed  on 
April  1  of  every  sixth  year. 

Section  10(a)  of  the  FPA  requires  the 
Commission  to  ensure  that  any 
hydropower  project  it  approves  is  best 
adapted  to  a  comprehensive  plan  for 
developing  a  waterway  for  the  benefit  of 
interstate  of  interstate  and  foreign 
commerce  and  for  improving  or 
utilizing  waterpower  development, 
including  recreation  and  other 
beneficial  public  uses.  To  further  these 
objectives,  the  Commission  requires 
Ucensees  to  teike  reasonable  efforts  to 
inform  the  public  of  the  availability  of 
project  lands  and  waters  for  recreational 
purposes  and  the  license  conditions  of 
interest  to  members  of  the  public 
concerned  with  recreational  aspects  of 
the  project. 

5.  Respondent  Description:  The 
respondent  universe  ciurently 
comprises  on  average,  400  respondents 
subject  to  the  Commission's 
jurisdiction. 

6.  Estimated  Burden:  Because  FERC 
Forra-80  is  collected  every  six  years,  the 
Commission  has  requested  that  OMB 


place  this  collection  of  information  on 
"standby"  status  and  place  1  hour  in 
their  inventory  to  hold  its  place. 
Information  to  be  collected  on  FERC 
Form  80  will  not  be  collected  again 
until  2003,  beyond  the  requested 
expiration  date. 

7.  Estimated  Cost  Burden  to 
Respondents:  See  item  no.  6.  There  is  no 
cost  to  the  respondents. 

Statutory  Authority:  Sections  4(a).  10(a), 
301(a),  304  and  309  of  the  Federal  Power  Act 
(FPA),  16  U.S.C.  797,  803,  825,  825(c)  and 
825(h). 

David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-24512  Filed  9-11-98;  8:45  am] 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

PC98-650-001  FERC-650] 

Information  Collection  Submitted  for 
Review  and  Request  for  Comments 

September  8, 1998. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission  did 
not  receive  any  comments  in  response 
to  an  earlier  notice  issued  June  19, 1998, 
and  published  in  the  Federal  Register 
on  June  25, 1998  (63  FR  34641). 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  on  or  before  October  14, 1998. 
ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  725  17th 
Street,  NW.  Washington,  DC.  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  Regulatory 
Commission,  Office  of  the  Chief 
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Information  Officer,  Attention:  Michael 
Miller,  888  First  Street  NE,  Washington, 
DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
michael.millei€tferc.fed.us. 
-SUPPLEMENTARY  INFORMATION: 

Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC- 
550  "Oil  Pipeline  rates:  Tariff  Filings". 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  OMB  No.  1902-0089. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  This 
is  a  mandatory  information  collection 
requirement. 

4.  Necessity  of  Collection  of 
Information:  The  filing  requirement 
provides  the  basis  for  analysis  of  all 
rates,  fares,  or  charges  whatsoever 
demanded,  charged  or  collected  by  any 
common  carrier  or  carriers  in 
connection  with  the  transportation  of 
crude  oil  and  petroleum  products  and 
are  used  by  the  Commission  to  establish 
a  basis  for  determining  the  just  and 
reasonable  rates  that  should  be  charged 
by  the  regulated  pipeline  company. 
Based  on  this  analysis,  a 
recommendation  is  made  to  the 
Commission  to  take  action  whether  to 
suspend,  accept  or  reject  the  proposed 
rate.  The  data  required  to  be  filed  for 
pipeUne  rates  and  tariff  filings  is 
specified  by  18  Code  of  Federal 
Regulations  (CFR)  Chapter  I  Parts  340- 
348. 

Jurisdiction  over  oil  pipelines,  as  it 
relates  to  the  establishment  of  rates  or 
charges  for  the  transportation  of  oil  by 
pipeline  or  the  establishment  or 
valuations  for  pipelines,  was  transferred 
from  the  Interstate  Commerce 
Commission  to  the  Commission, 
pursuant  to  Section  306  and  402  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act),  42  U.S.C.  Sections  7155  and 
7172.  and  Executive  Order  No.  12009, 
42  FR  12009, 43  FR  46267  (September 
15, 1977). 

5.  Respondent  Description:  The 
respondent  imiverse  currently 
comprises  on  average,  170  respondents 
subject  to  the  Commission's 
jurisdiction. 

6.  Estimated  Burden:  5,668  total 
burden  hours,  170  respondents,  3.06 
responses  annually.  10.9  hours  per 
response  (average). 

7.  Estimated  Cost  Burden  to 
Respondents:  5,668  hours  -i-  2,088  hours 


per  year  x  $109,889  per  year  =  $298,300. 
average  cost  per  respondent  =  $1,755. 

Statutory  Authority:  Part  I.  Sections  1. 6, 
and  15,  of  the  Interstate  Commerce  Act  (ICA), 
(Pub.  L  No.  337,  34  Stat.  384). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-24513  Filed  9-11-98:  8:45  am) 

BILUNG  COOE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

PC98-674-001  FERC-674] 

Information  Collection  Submitted  for 
Review  and  Request  for  Comments 

September  8, 1998. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  submission  for  review 
by  the  Office  of  Management  and 
Budget  (OMB)  and  request  for 
comments. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  information  collected 
listed  in  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  Section  3507 
of  the  Paperwork  Reduction  Act  of  1995 
Pub.  L.  104-13).  Any  interested  person 
may  file  comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission  did 
not  receive  any  comments  in  response 
to  an  earlier  notice  issued  June  19, 1998, 
63  FR  34640.  June  25, 1998. 

DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  on  or  before  October  14, 1998. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  725  17th 
Street,  NW  Washington,  DC  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  Regulatory 
Commission,  Office  of  the  Chief 
Information  Officer,  Attention:  Michael 
Miller,  888  First  Street  NE  Washington. 
DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873.  and  by  e-mail  at 
michael.miller@ferc.fed.us. 


SUPPLEMENTARY  INFORMATION: 
Description  ** 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC- 
574  "Gas  Pipeline  Certificates:  Hinshaw 
Exemption". 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  OMB  No.  1902-0116. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  This 
is  a  mandatory  information  collection 
requirement. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  fulfill  the 
requirements  of  Sections  1(c).  4.  and  7 
of  the  Natural  Gas  Act  (NGA)  (Pub.  L. 
78-688)  (15  U.S.C.  717-717w).  Natural 
gas  pipeline  companies  file  applications 
with  the  Commission  furnishing 
information  in  order  for  a  determination 
to  be  made  as  to  whether  the  applicant 
qualifies  for  exemption  fi-om  the 
provisions  of  the  Natural  Gas  Act 
(Section  1(c)).  If  the  exemption  is 
granted,  the  pipeline  is  not  required  to 
file  certificate  applications,  rate 
schedules,  or  emy  other  applications  or 
forms  otherwise  prescribed  by  the 
Commission. 

The  exemption  applies  to  companies 
engaged  in  the  transportation  or  sale  for 
resale  of  natural  gas  in  interstate 
commerce  if:  (a)  it  receives  gas  at  or 
within  the  boundaries  of  the  state  fi-om 
another  person;  (b)  such  gas  is 
transported,  sold,  consumed  within 
such  state;  and  (c)  the  rates,  service  and 
facilities  of  such  company  are  subject  to 
regulation  by  a  State  Commission.  The 
data  required  to  be  filed  for  an 
exemption  is  specified  by  18  Code  of 
Federal  Regulations  (CFR)  Part  152. 

5.  Respondent  Description:  The 
respondent  imiverse  currently 
comprises  on  average,  1  respondent 
subject  to  the  Commission's 
jurisdiction. 

6.  Estimated  Burden:  245  total  burden 
hours,  1  respondent,  1  response 
annually,  245  hours  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
Respondents:  245  hoiu^  +  2,088  hours 
per  year  x  $109,889  per  year  =  $12,894. 

Statutory  Authoritjr:  Sections  1(c),  4  and  7 
of  the  Natural  Gas  Act  (NGA),  15  U.S.C  717- 
717w. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  98-24514  Filed  9-11-98:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  No.  ER98-3934-000] 

Clinton  Energy  Management  Services, 
Inc;  Notice  of  Issuance  of  Order 

Septembers,  1998. 

Clinton  Energy  Management  Services, 
Inc.  (Clinton  Energy)  filed  an 
application  for  Commission 
authorization  to  engage  in  wholesale 
power  sales  at  market-based  rates,  and 
for  certain  waivers  and  authorizations. 
In  particular,  Clinton  Energy  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  Part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liabilities  by  Clinton 
Energy.  On  September  4, 1998,  the 
Commission  issued  an  Order  Accepting 
in  Part  and  Rejecting  Without  Prejudice 
in  Part  Proposed  Tariffs  for  Market- 
Based  Power  Sales  and  Accepting 
Proposed  Tariff  for  Reassignment  of 
Transmission  Capacity  (Order],  in  the 
above-docketed  proceeding. 

The  Commission's  September  4, 1998 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (I),  (J),  and  (L): 

(I)  Within  0  days  of  the  date  of  this 
order,  any  person,  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Clinton 
Energy  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E..  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(J)  Absent  a  request  to  be  heard  within 
the  period  set  forth  in  Ordering 
paragraph  (I)  above,  Clinton  Energy  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Clinton  Energy,  compatible  with  the 
public  interest  and  reasonably  necessary 
or  appropriate  for  such  purposes. 

(L)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Clinton  Energy's  issuances  of  seciuities 
or  assumptions  of  liabilities*   *   *  . 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 


or  protests,  as  set  forth  above,  is  October 
5, 1998. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-24509  Filed  9-11-98;  8:45  am) 

BILUN6  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-291 0-4)00,  et  al.] 

Entergy  Services,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

September  4, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entei^  Services,  Inc. 

[Docket  No.  ER98-2910-0001 

Take  notice  that  on  September  2, 
1998,  Entergy  Services,  Inc.  (Entergy 
Services),  as  agent  for  Entergy  Arkansas, 
Inc.,  Entergy  Gulf  States,  Inc.,  Entergy 
Louisiana,  Inc.,  Entergy  Mississippi. 
Inc.,  and  Entergy  New  Orleans,  Inc. 
(collectively,  the  Entergy  Operating 
Companies),  tendered  for  filing  certain 
corrections  to  its  1998  annual  rate 
redetermination. 

Comment  date:  October  4,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER98-4433-000J 

Take  notice  that  on  September  1, 
1998,  Niagara  Mohawk  Power 
Corporation  (NMPC),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  NMPC  and 
Central  Hudson  Enterprises  Corporation 
(CHEC).  This  Transmission  Service 
Agreement  specifies  that  CHEC  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000.  This  Tariff,  filed 
with  FERC  on  July  9, 1996,  will  allow 
NMPC  and  CHEC  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  provide  transmission 
service  for  CHEC  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  effective  date  of 
August  26, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  CHEC. 


Comment  date:  September  21, 1998, 
in  accordance  vvrlth  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Kentucky  Utilities  Company 

[Docket  No.  ER98-4434-O00I 

Take  notice  that  on  September  1, 
1998,  Kentucky  Utilities  Company  (KU), 
tendered  for  filing  an  unexecuted  Power 
Services  Agreement  between  KU  and 
Public  Service  Electric  and  Gas 
Company  under  KU's  Power  Services 
Tariff  Rate  Schedule. 

KU  Respectfully  requests  that  the 
Commission  waive  its  usual  minimum 
notice  requirements  and  any  other 
requirements  of  its  rules  and  regulations 
with  which  this  filing  may  not  comply 
and  accept  for  filing  the  service 
agreement  so  that  it  can  become 
effective  30  days  prior  to  the  date  of 
filing. 

Coinme/jf  date:  September  21,  1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Kentucky  Utilities  Company 

[Docket  No.  ER9&-4435-O00I 

Take  notice  that  on  September  1, 
1998,  Kentucky  Utilities  Company  (KU), 
tendered  for  filing  an  unexecuted  Power 
Services  Agreement  between  KU  and 
Proliance  Energy,  LLC  under  KU's 
Power  Services  Tariff  Rate  Schedule. 

KU  respectfully  requests  that  the 
Commission  waive  its  usual  minimiun 
notice  requirements  so  that  the  Service 
Agreement  can  become  effective  30  days 
prior  to  the  date  of  filing. 

Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Central  Illinois  Light  Company 

[Docket  No.  ER98-4436-000J 

Take  notice  that  on  September  1, 
1998,  Central  Illinois  Li^t  Company 
(CILCO),  300  Liberty  Street,  Peoria, 
Illinois  61602,  tendered  for  filing  with 
the  Commission  an  Index  of  Customers 
imder  its  Market  Rate  Power  Sales  Tariff 
and  six  service  agreements  for  six  new 
customers.  First  Energy  on  behalf  of  the 
Cleveland  Electric  Illuminating 
Company;  Ohio  Edison  Company; 
Pennsylvania  Power  Company;  "The 
Toledo  Edison  Company,  Northern 
Indiana  Public  Service  Co.,  PG&E 
Energy  Trading-Power,  L.P.,  Tenaska 
Power  Services  Co.,  Tennessee  Valley 
Authority,  WPS  Energy  Services,  Inc. 

CILCO  requested  an  effective  date  of 
August  24, 1998,  for  the  new  Index  and 
the  new  Service,  Agreement. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 
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Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Central  Illinois  Light  Company 

[Docket  No.  ER98-4437-O00] 

Take  notice  that  on  September  1, 
1998,  Central  Illinois  Light  Company 
(CILCO),  300  Liberty  Street,  Peoria, 
Illinois  61602,  tendered  for  filing  with 
the  Commission  a  substitute  Index  of 
Customers  under  its  Coordination  Sales 
Tariff  deleting  Intercoast  Power 
Marketing  Company  and  adding  one 
service  agreement  for  one  renamed 
customer,  PG&E  Energy  Trading-Power, 
L.P. 

CILCO  requested  an  effective  date  of 
August  24, 1998,  for  the  new  Index  and 
the  new  Service  Agreement. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  September  21, 1998, 
in  accordance  vdth  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Montaup  Electric  Company 

[Docket  No.  ER98-4438-0001 

Take  notice  that  on  September  1, 
1998,  Montaup  Electric  Company 
(Montaup),  tendered  for  filing  a  Notice 
of  Termination  of  Rate  Schedules 
designated  as  FERC  No.  94  and 
Supplement  No.  9  to  Rate  Schedule  FPC 
No.  15. 

Montaup  states  that  the  purpose  of 
this  filing  is  to  terminate  a  reciprocal 
sales  arrangement  with  the  Taunton 
[Massachusetts]  Mimicipal  Lighting 
Plant. 

Copies  of  the  filing  were  served  upon 
Montaup's  affected  customers  and  state 
agencies. 

Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Montaup  Electric  Company 

[Docket  No.  ER98-4439-000] 

Take  notice  that  on  September  1, 
1998,  Montaup  Electric  Company 
(Montaup),  tendered  for  filing  a  Notice 
of  Termination  of  Rate  Schedule 
designated  as  FERC  No.  87. 

Montaup  states  that  the  purpose  of 
this  filing  is  to  terminate  a  reciprocal 
sales  arrangement  with  the  Braintree 
[Massachusetts]  Electric  Light 
Department. 

Copies  of  the  filing  were  served  upon 
Montaup's  affected  customers  and  state 
agencies. 

Comment  date:  September  21, 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


9.  Sierra  Pacific  Power  Company 

[Docket  No.  ER98-444 2-000] 

Take  notice  that  on  September  1, 
1998,  Sierra  Pacific  Power  Company 
(Sierra),  tendered  for  filing  a  request  for 
approval  of  an  Interim  Billing 
Arrangement  between  Sierra  and  the 
Truckee  Donner  Public  Utility  District 
(Truckee  Donner).  The  filing  is  being 
made  in  order  to  satisfy  a  requirement 
of  the  settlement  agreement  filed  on 
June  4, 1998  in  Docket  Nos.  ER97-3593 
and  ER97-4462.  Truckee  Donner 
concurs  in  the  filing. 

Sierra  has  requested  waivers  of  the 
Commission's  Regulations  so  that  the 
filing  may  have  an  effective  date  of  July 
1, 1997. 

Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

[Docket  No.  ER98-4443-000] 

Take  notice  that  on  September  1, 
1998,  Ohio  Edison  Company  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  Tennessee 
Valley  Authority  under  Ohio  Edison's 
Power  Sales  Tariff.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER98-4444-0001 

Take  notice  that  on  September  1. 
1998,  Public  Service  Company  of  New 
Mexico  (PNM).  tendered  for  filing  a 
mutual  netting/close-out  agreement 
between  PNM  and  Cinergy  Corporation 
(Cinergy). 

PNM  requested  waiver  of  the 
Commission's  notice  requirement  so 
that  service  imder  the  PNM/netting 
agreement  may  be  effective  as  of 
September  1, 1998. 

Copies  of  the  filing  were  served  on 
Cinergy  and  the  New  Mexico  Public 
Utility  Commission. 

Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Southwestern  Public  Service 
Company 

(Docket  No.  ER98-444  5-000] 

Take  notice  that  on  September  1, 
1998,  New  Century  Services,  Inc.  (NCS), 
on  behalf  of  Southwestern  Public 
Service  Company  (SPS).  submitted  an 
updated  market  analysis  in  compliance 
with  the  Commission's  order  in  Docket 


No.  ER95-1 129-000,  dated  September  1, 
1995,  which  authorized  Southwestern  to 
sell  power  at  market-based  rates  under 
its  FERC  Electric  Tariff,  Volume  No.  3. 
NCS  further  requested  that  this  market 
analysis  be  deemed  to  satisfy  the 
updating  requirements  applicable  to  e 
prime  and  Denver  City  Energy 
Associates,  L.P.,  which  are  SPS's 
affiliates  within  the  New  Century 
Energies,  Inc.,  registered  holding 
company  system  market-based  rate 
authority. 

Comment  date:  September  21,  1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Great  Bay  Power  Corporation 

[Docket  No.  ER98-4446-000I 

Take  notice  that  on  September  1. 
1998,  Great  Bay  Power  Corporation 
(Great  Bay),  tendered  for  filing  a  service 
agreement  between  Engage  Energy  US, 
L.P.  and  Great  Bay  for  service  imder 
Great  Bay's  revised  Tariff  for  Short  Term 
Sales.  This  Tariff  was  accepted  for  filing 
by  the  Commission  on  July  24, 1998,  in 
Docket  No.  ER98-3 4 70-000. 

The  service  agreement  is  proposed  to 
be  effective  August  21, 1998. 

Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Louisville  Gas  and  Electric 
Company,  Kentucky  Utilities  Company 

(Docket  No.  ER98-444 7-000] 

Take  notice  that  on  September  1, 
1998.  Louisville  Gas  and  Electric 
Company  and  Kentucky  Utilities 
Company  (LG&E  and  KU),  tendered  for 
filing  an  executed  Service  Agreement 
for  Firm  Point-To-Point  Transmission 
Service  between  LG&E  and  KU  and 
Statoil  Energy  Trading,  Inc..  under 
LG&E  and  KU's  Open  Access 
Transmission  Tariff. 

Comment  date:  September  21. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  PP&L,  Inc. 

(Docket  No.  ER98-4448-000) 

Take  notice  that  on  September  1, 
1998,  PP&L,  Inc.  (PP&L).  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  Notification  of  Change  in  Status  and 
a  Code  of  Conduct  to  govern  the 
relationship  between  PP&L  and  its 
affiliates  that  engage  In  the  sale  and  or 
transmission  of  electric  enei^gy. 

PP&L  states  that  a  copy  of  mis  filing 
has  been  provided  to  the  Pennsylvania 
Public  Utility  Commission  and  to  each 
signatory  of  the  "Joint  Petition  for  Full 
Settiement  of  PP&L.  Inc.'s  Restructuring 
Plan  and  Related  Court  Proceedings"  in 
Pennsylvania  Public  Utility  Commission 
Docket  No.  R-00973954. 
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Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Tampa  Electric  Company 

[Docket  No.  ER98-4449-O00I 

Take  notice  that  on  September  1, 
1998,  Tampa  Electric  Company  (Tampa 
Electric),  filed  a  Notice  of  Termination 
of  the  Agreement  for  Interchange 
Service  between  Tampa  Electric  and  the 
City  of  Starke,  Florida  (Starke). 

Tampa  Electric  requests  that  the 
termination  be  made  effective  on 
September  3, 1998,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirement. 

Copies  of  the  filing  have  been  served 
on  Starke  and  the  Florida  Public  Service 
Commission. 

Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Commonwealth  Electric  Company, 
Cambridge  Electric  Light  Company 

[Docket  No.  ER98-4450-000] 

Take  notice  that  on  September  1, 
1998,  Commonwealth  Electric  Company 
(Commonwealth]  and  Cambridge 
Electric  Light  Company  (Cambridge), 
collectively  referred  to  as  the 
Companies,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  Service  Agreements  between 
the  Companies  and  Griffin  Energy 
Marketing,  L.L.C.,  the  Market-Based 
Power  Sales  Customer  (collectively 
referred  to  herein  as  the  Customer), 

These  Service  Agreements  specify 
that  the  Customer  has  signed  on  to  and 
has  agreed  to  the  terms  and  conditions 
of  the  Companies'  Market-Based  Power 
Sales  Tariffs  designated  as 
Commonwealth's  Market-Based  Power 
Sales  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  7)  and  Cambridge's 
Market-Based  Power  Sales  Tariff  (FERC 
Electric  Tariff  Original  Volimie  No.  9). 
These  Tariffs,  accepted  by  the  FERC  on 
February  27, 1997,  and  which  have  an 
effective  date  of  February  28, 1997,  will 
allow  the  Companies  and  the  Customer 
to  enter  into  separately  scheduled  short- 
term  transactions  under  which  the 
Companies  will  sell  to  the  Customer 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

The  Companies  request  an  effective 
date  as  specified  on  each  Service 
Agreement. 

Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Washington  Water  Power  Company 

(Docket  No.  ER9a-4451-000) 

Take  notice  that  on  September  1, 
1998,  Washington  Water  Power, 


tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  Section  35.13, 
executed  a  Service  Agreement  under 
WWP's  FERC  Electric  Tariff  First 
Revised  Volume  No.  9,  with  IGl 
Resources,  Inc.,  which  replaces  an 
unexecuted  service  agreement 
previously  filed  with  the  Commission 
under  Docket  No.  ER97-1252-000, 
Service  Agreement  No.  78,  effective 
December  15, 1996. 

Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Kentucky  Utilities  Company 

[Docket  No.  ER98-4452-OOOI 

Take  notice  that  on  September  1, 
1998,  Kentucky  Utilities  Company  (KU), 
tendered  for  filing  an  unexecuted  Power 
Services  Agreement  between  KU  and 
Statoil  Energy  Trading,  Inc.,  under  KU's 
Power  Services  Tariff,  PS  Rate 
Schedule. 

Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  Kentucky  Utilities  Company 

[Docket  No.  ER9a-^453-000] 

Take  notice  that  on  September  1, 
1998,  Kentucky  Utilities  Company  (KU), 
tendered  for  filing  an  unexecuted  Power 
Services  Agreement  between  KU  and 
Energy  Resources,  Inc.,  under  KU's 
Power  Services  Tariff,  PS  Rate 
Schedule. 

KU  respectfully  requests  that  the 
Commission  waive  its  notice 
requirements  and  accept  this  Service 
Agreement  so  that  it  can  become 
effective  30  days  prior  to  the  date  of  this 
filing. 

Comment  date:  September  21,  1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Company 

(Docket  No.  ER98-4467-000J 

Take  notice  that  on  September  1, 
1998,  Central  Power  and  Light 
Company,  Public  Service  Company  of 
Oklahoma,  Southwestern  Electric  Power 
Company  and  West  Texas  Utilities 
Company  (collectively,  the  CSW 
Operating  Companies),  tendered  for 
filing  a  service  agreement  establishing 
Houston  Lighting  &  Power  Company 
(Houston)  as  a  customer  imder  Uie  CSW 
Operating  Companies'  market-based  rate 
power  sales  tariff. 

The  CSW  Operating  Companies 
request  an  effective  date  of  August  3, 
1998,  for  the  agreement  with  Houston 


and,  accordingly,  seek  waiver  of  the  ■ 
Commission's  notice  requirements. 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  was  served  on 
Houston. 

Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wats<m,  Jr., 
Acting  Secretary. 

(PR  Doc.  98-24508  Filed  »-ll-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  DR98-60-000,  et  al.] 

Massachusetts  Electric  Company,  et 
al..  Electric  Rate  and  Corporate 
Regulation  Filings 

September  3, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Massachusetts  Electric  Company 

[Docket  No.  DR98-60-000] 

Take  notice  that  on  August  17, 1998, 
Massachusetts  Electric  Company  (Mass 
Electric),  filed  an  application  for 
approval  for  accoimting  purposes  of 
certain  changes  in  depreciation  rates 
pursuant  to  Section  302  of  the  Federal 
Power  Act  and  Rule  204  of  the 
Commission's  Rules  of  Practice  and 
Procedure. 

Mass  Electric  has  requested  March  1, 
1998,  as  an  effective  date  of  for  these 
changes. 

Comment  date:  October  2, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  Carr  Street  Generating  Station,  LJ>. 

(Docket  No.  EG98-101-O00) 

On  August  10, 1998,  Carr  Street 
Generating  Station,  L.P.  (Applicant), 
with  its  principal  office  at  c/o  Orion 
Power  Holdings,  Inc.,  Ill  Market  Place, 
Suite  520,  Baltimore  Maryland  21202, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  states  that  it  wrill  be 
engaged  in  ovming  the  East  Syracuse 
Station  (the  Facility)  consisting  of  an 
approximately  101  MW  natural  gas-fired 
combined  cycle  cogeneration  facility, 
located  in  East  Syracuse,  New  York.  The 
applicant  also  states  that  it  will  sell 
electric  energy  exclusively  at  wholesale. 
Electric  energy  produced  by  the  Facility 
is  sold  exclusively  at  wholesale. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Coastal  Power  Khulna  Ltd. 

[Docket  No.  EG98-102-000] 

On  August  10, 1998,  Coastal  Power 
Khulna  (Applicant),  West  Wind 
Building,  P.O.  Box  1111,  Grand 
Cayman,  Cayman  Islands,  B.W.I..  filed 
writh  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant,  a  Cayman  Islands 
Corporation,  intends  to  have  an 
ownership  interest  in  certain  power 
generating  facilities  in  Bangladesh. 
These  facilities  will  consist  of  a  110  MW 
oil  fired  barge  mounted  power  plant 
which  is  under  construction  in  Khulna, 
Bangladesh. 

Comment  date:  September  17, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Coastal  Power  Guatemala  Ltd. 

[Docket  No.  EG98-109-000] 

On  August  27, 1998.  Coastal  Power 
Guatemala  Ltd.  (Applicant),  West  Wind 
Building,  P.O.  Box  1111,  Grand 
Cayman,  Cayman  Islands,  B.W.I.,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 


Applicant,  a  Cayman  Islands 
Corporation  intends  to  have  an 
ownership  interest  in  certain  power 
generating  facilities  in  Guatemala.  These 
facilities  will  consist  of  a  120  MW 
pulverized  coal  fired  power  plant  near 
Masagua,  Guatemala. 

Comment  date:  September  25, 1998, 
in  accordance  vdth  Standard  Paragraph 
E  at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Duke  Energy  Oakland,  L.L.C.,  Duke 
Energy  Morro  Bay,  L.L.C.,  Duke  Energy 
Moss  Landing,  L.L.C 

[Docket  No.  ER98-3416-000;  Docket  No. 
ER98-3417-000;  and  Docket  No.  ER98-341&- 
000] 

Take  notice  that  on  September  1, 
1998,  Duke  Energy  Oakland,  L.L.C., 
Duke  Energy  Morro  Bay  L.L.C.,  and 
Duke  Energy  Moss  Landing,  L.L.C., 
(collectively  Duke  Energy),  tendered  for 
filing  additional  information  in 
compliance  with  the  Commission's 
August  17, 1998,  Order  issued  in  the 
above-referenced  dockets. 

Comment  date:  September  21, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Western  Resources,  Inc. 

[Docket  No.  ER98-4408-0001 

Take  notice  that  on  August  31, 1998, 
Western  Resources,  Inc.  (Western 
Resoiut»s),  tendered  for  filing  an 
agreement  with  Midwest  Energy,  Inc. 
Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
the  customer  to  take  service  under 
Western  Resources'  market-based  power 
sales  tariff  on  file  with  the  Commission. 

The  agreement  is  proposed  to  become 
effective  August  4, 1998. 

Copies  of  the  filing  were  served  upon 
Midwest  Energy.  Inc.,  and  the  Kansas 
Corporation  Commission. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  New  England  Power  Company 

[Docket  No.  ER98-^409-000] 

Take  notice  that  on  August  31, 1998, 
New  England  Power  Company  (NEP), 
tendered  for  filing  (i)  amendments  to 
NEP's  FERC  Electric  Tariff,  Original 
Volume  No.  9  (Tariff  9),  to  make 
available  imder  that  tariff  NEP's  share  of 
the  transmission  facilities  comprising 
the  high  voltage,  direct  current  intertie 
between  the  electric  systems  of  New 
England  and  Quebec;  (ii)  an  amendment 
to  the  service  agreement  under  which 
NEP  obtains  access  to  its  transmission 
system  under  Tariff  9,  for  wholesale 
transactions;  and  (iii)  a  Quebec 


Interconnection  Transfer  Agreement 
between  NEP  and  USGen  New  England, 
Inc.,  (USGenNE). 

Copies  of  this  filing  have  been  served 
on  USGenNE  and  all  Tariff  9  customers, 
as  well  as  regulatory  agencies  in 
Massachusetts,  Rhode  Island  and  New 
Hampshire. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Entei^gy  Services,  Inc. 

[Docket  No.  ER98-4410-000) 

Take  notice  that  on  August  31, 1998, 
Entergy  Services,  Inc.,  on  behalf  of  the 
Entergy  Operating  Companies,  filed, 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  an  amendment  to 
Attachment  C,  Methodology  to  Assess 
Available  Transmission  Capability,  of 
the  Entergy  Open  Access  Transmission 
Tariff. 

Entergy  requests  an  effective  date  of 
October  30, 1998. 

A  copy  of  the  amendment  has  been 
served  upon  the  customers  with 
executed  service  agreements  under  the 
Tariff  and  the  state  and  local  regulators 
of  the  Entergy  operating  companies. 

Comment  date:  September  18.  1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER98-441 1-000] 

Take  notice  that  on  August  31, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Network  Integration 
Transmission  Service  Agreement  and  an 
executed  Network  Operating  Agreement 
between  NMPC  and  Village  of 
Skaneateles.  The  Network  Integration 
Transmission  Service  Agreement  and 
Network  Operating  Agreement  specifies 
that  Village  of  Skaneateles  has  signed  on 
to  and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000.  This  Tariff,  filed 
with  FERC  on  July  9, 1996,  will  allow 
NMPC  and  Village  of  Skaneateles  to 
enter  into  separately  scheduled 
transactions  imder  which  NMPC  will 
provide  network  integration 
transmission  service  for  Village  of 
Skaneateles. 

NMPC  requests  an  effective  date  of 
July  1, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Village  of  Skaneateles. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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10.  GET  Marketing  L.P. 

(Docket  No.  ER98-44 12-000] 

Take  notice  that  on  August  31, 1998, 
GET  Marketing  L.P.  (GET  Marketing), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Gommission 
(Gommission)  an  application  for  an 
order  accepting  a  rate  schedule  for 
power  sales  at  market-based  rates. 

GET  Marketing  requests  waiver  of  the 
60-day  filing  requirements  and  requests 
that  its  FERG  Electric  Rate  Schedule  No. 
1.  become  effective  as  of  September  1, 
1998. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Washington  Water  Power  Company 

[Docket  No.  ER98-44 13-000] 

Take  notice  that  on  August  31, 1998, 
Washington  Water  Power  Gompany 
(WWP),  tendered  for  filing,  with  the 
Federal  Energy  Regulatory  Gommission 
pursuant  to  18  GFR  Section  35.13, 
executed  Mutual  Netting  Agreements  for 
allowing  arrangements  of  amounts 
which  become  due  and  owing  to  one 
Party  to  be  set  off  against  amounts 
which  are  due  and  owing  to  the  other 
Party  with  Northern/ AES  Energy,  L.L.G., 
Ghelan  Gounty  PUD  #1,  lUinova  Energy 
Partners,  NorAm  Energy  Services,  Inc., 
Pend  Oreille  Gounty  PUD  #1,  and 
ConAgra  Energy  Services,  Inc. 

WWP  requests  waiver  of  the  prior 
notice  requirement  emd  requests  an 
effective  date  of  August  1, 1998. 

Comment  date:  September  18. 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-4414-000] 

Take  notice  that  on  August  31, 1998, 
UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  on  behalf  of  its  , 
WestPlains  Energy-Kansas  operating 
division,  an  amendment  to  the  Electric 
Interconnection  and  Interchange 
Agreement  between  WestPlains  Energy- 
Kansas  and  Sunflower  Electric  Power 
Corporation.  The  purpose  of  the 
amendment  is  to  add  a  new 
interconnection  point. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
amendment  to  become  effective  on 
September  1, 1998. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  New  England  Power  Pool  Executive 
Committee 

(Docket  No.  ER98-441 5-000] 

Take  notice  that  on  August  31, 1998, 
the  New  England  Power  Pool  Executive 


Committee  tendered  for  filing  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOLJ  Agreement  dated 
September  1, 1971,  as  amended,  signed 
by  Griffin  Energy  Marketing,  L.L.C. 
(Griffin).  The  NEPOOL  Agreement  has' 
been  designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Gonmiission's  acceptance  of 
Griffin's  signature  page  would  permit 
NEPOOL  to  expand  its  membership  to 
include  Griffin.  NEPOOL  further  states 
that  the  filed  signature  page  does  not 
change  the  NEPOOL  Agreement  in  any 
manner,  other  than  to  make  Griffin  a 
member  in  NEPOOL. 

NEPOOL  requests  an  effective  date  of 
November  1, 1998,  for  commencement 
of  participation  in  NEPOOL  by  Griffin. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  New  England  Power  Pool  Executive 
Conunittee 

(Docket  No.  ER98-4416-000] 

Take  notice  that  on  August  31, 1998, 
the  New  England  Power  Pool  Executive 
Gonmiittee  (NEPOOL),  tendered  for 
filing  a  request  for  termination  of 
membership  in  NEPOOL,  with  an 
effective  date  of  September  1, 1998,  of 
Global  Petroleum  Corp.,  (Global).  Such 
termination  is  pursuant  to  the  terms  of 
the  NEPOOL  Agreement  dated 
September  1, 1971,  as  amended,  and 
previously  signed  by  Global.  The  New 
England  Power  Pool  Agreement,  as 
amended  (the  NEPOOL  Agreement),  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
termination  of  Global  with  an  effective 
date  of  September  1, 1998,  would 
relieve  this  entity,  at  its  request,  of  the 
obligations  and  responsibihties  of  Pool 
membership  and  would  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  remove  Global  from 
membership  in  the  Pool. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  New  England  Power  Pool  Executive 
Conunittee 

(Docket  No.  ER98-44 17-000] 

Take  notice  that  on  August  31, 1998, 
the  New  England  Power  Pool  Executive 
Committee  tendered  for  filing  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL),  Agreement 
dated  September  1, 1971,  as  amended, 
signed  by  PEG  Energy  Marketing,  Inc. 
(PEG).  The  NEPOOL  Agreement  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of  PEC's 
signature  page  would  permit  NEPOOL 


to  expand  its  membership  to  include 
PEC.  NEPOOL  further  states  that  the 
filed  signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  PEC  a  member  in 
NEPOOL. 

NEPOOL  requests  an  effective  date  of 
September  1, 1998,  for  commencement 
of  participation  in  NEPOOL  by  PEC. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  New  England  Power  Pool  Executive 
Conunittee 

(Docket  No.  ER98-^4 18-000] 

Take  notice  that  on  August  31, 1998, 
the  New  England  Power  Pool  Executive 
Committee  tendered  for  filing  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL)  Agreement  dated 
September  1, 1971,  as  amended,  signed 
by  Energy  Atlantic,  LLC  (Energy 
Atlantic).  The  NEPOOL  Agreement  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of  Energy 
Atlantic's  signature  page  would  permit 
NEPOOL  to  expand  its  membership  to 
include  Energy  Atlantic.  NEPOOL 
further  states  that  the  filed  signature 
page  does  not  change  the  NEPOOL 
Agreement  in  any  manner,  other  than  to 
make  Energy  Atlantic  a  member  in 
NEPOOL. 

NEPOOL  requests  an  effective  date  of 
November  1, 1998,  for  commencement 
of  participation  in  NEPOOL  by  Energy 
Atlantic. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  New  England  Power  Pool  Executive 
Conunittee 

(Docket  No.  ER9a-44 19-000] 

Take  notice  that  on  August  31, 1998, 
the  New  England  Power  Pool 
(NEPOOL),  Executive  Committee 
tendered  for  filing  on  behalf  of  its 
members  in  general  (Participants)  and 
Princeton  Municipal  Light  Department 
(Princeton)  a  request  for  termination  of 
membership  in  NEPOOL,  with  an 
effective  date  of  September  1, 1998. 
Such  termination  is  pursuant  to  the 
terms  of  the  NEPOOL  Agreement  dated 
September  1, 1971,  as  amended,  and 
previously  signed  by  Princeton.  The 
New  England  Power  Pool  Agreement,  as 
amended  (the  NEPOOL  Agreement),  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Executive  Conunittee  states  that 
termination  of  Princeton  with  an 
effective  date  of  September  1, 1998, 
would  relieve  this  entity,  at  Princeton's 
request,  of  the  obligations  and 
responsibilities  of  Pool  membership  and 
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would  not  change  the  NEPOOL 
Agreement  in  any  manner,  other  than  to 
remove  Princeton  fi-om  membership  in 
the  Pool. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Tampa  Electric  Company 

(Docket  No.  ER9S-4420-000] 

Take  notice  that  on  August  31, 1998, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  an 
amendment  to  its  contract  for  the  sale 
and  purchase  of  capacity  and  energy 
with  the  Reedy  Creek  Improvement 
District  (RCID). 

Tampa  Electric  proposes  that  the 
amendment  be  made  effective  on 
October  1, 1998,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  RCID  and  the  Florida  PubUc  Service 
Commission. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Consumers  Energy  Company 

(Docket  No.  ER98-4421-0001 

Take  notice  that  on  August  31, 1998, 
Consumers  Energy  Company  (CECo), 
tendered  for  filing  a  meu-ket-based  Power 
Sales  Tariff  to  permit  CECo  to  make 
wholesale  sales  to  eligible  customers  of 
electric  power  at  market-determined 
prices,  including  sales  not  involving 
Consumers  Energy  generation  or 
transmission. 

CECo  requests  that  the  Commission 
grant  its  waiver  and  accept  it  in  its 
present  form  in  order  to  allow  this 
power  sales  tariff  to  be  implemented  in 
a  timely  fashion. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER98-4422-OO0] 

Take  notice  that  on  August  31, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Network  Integration 
Transmission  Service  Agreement  and  an 
executed  Network  Operating  Agreement 
between  NMPC  and  Village  of  Frankfort. 
The  Network  Integration  Transmission 
Service  Agreement  and  Network 
Operating  Agreement  specifies  that 
Village  of  Frankfort  has  signed  on  to  and 
has  agreed  -to  the  terms  and  conditions 
of  NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  vdth  FERG  on  July 


9, 1996,  will  allow  NMPC  and  Village  of 
Frankfort  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  provide  network  integration 
transmission  service  for  Village  of 
Frankfort. 

NMPC  requests  an  effective  date  of 
July  1, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Village  of  Frankfort. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  Cogen  Energy  Technologies,  L.P. 

(Docket  No.  ER98-4423-000] 

Take  notice  that  on  August  31, 1998, 
Cogen  Energy  Technologies,  L.P. 
(CFTLP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Gommission 
(Commission)  an  application  for  an 
order  accepting  a  rate  schedule  for 
power  sales  at  market-based  rates. 

GETLP  requests  waiver  of  the  60-day 
filing  requirements  and  requests  that  its 
FERG  Electric  Rate  Schedule  No.  1  be 
accepted  as  of  September  1, 1998. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

22.  Tampa  Electric  Company 

(Docket  No.  ER98-4424-000] 

Take  notice  that  on  August  31, 1998, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  tariff  sheets 
containing  revisions  to  the  fuel 
adjustment  clause  (FAG),  provisions  of 
Tampa  Electric's  FERG  Electric  Tariff, 
First  Revised  Volume  No.  1.  The 
revisions  reflect  a  shift  fi-om  a  six-month 
cycle  to  an  annual  cycle  for  the  FAG. 

Tampa  Electric  proposes  that  the  tariff 
sheets  be  made  effective  on  October  1, 
1998,  and  therefore  requests  waiver  of 
the  Commission's  notice  requirement. 

Copies  of  the  filing  have  been  served 
on  the  customers  imder  the  tariff  and 
the  Florida  Pubfic  Service  Commission. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

23.  Tampa  Electric  Company 

[Docket  No.  ER98-4424-O00] 

Take  notice  that  on  September  1, 
1998,  Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  revised 
tariff  sheets  to  its  August  31, 1998,  fifing 
in  the  above-referenced  docket. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


24.  Minnesota  Power,  Inc. 

(Docket  No.  ER98-4425-000] 

Take  notice  that  on  August  31. 1998, 
Miimesota  Power,  Inc.,  (MP),  tendered 
for  filing  a  Short-Term  Transaction 
Service  Agreement  which  MP  has 
signed  with  Associated  Electric 
Cooperative,  Inc.,  and  Otter  Tail  Power 
Company  under  its  market-based 
Wholesale  Coordination  Sales  Tariff 
(WGS-2)  to  satisfy  its  filing 
requirements  under  this  tariff. 

MP  requests  an  effective  date  of 
August  1, 1998,  and  requests  waiver  of 
any  Commission's  regulations 
applicable. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

25.  Public  Service  Company  of 
Colorado 

(Docket  No.  ER98-4426-000J 

Take  notice  that  on  August  31, 1998, 
Public  Service  Gompany  of  Colorado 
(PSCo),  tendered  for  filing  a  Power 
Purchase  Agreement  with  Holy  Cross 
Electric  Association,  Inc.,  to  sell  wind 
energy. 

PSCo  requests  waiver  of  the 
Commission's  notice  requirements  and 
that  the  Agreement  be  allowed  to 
become  effective  on  May  14. 1998. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

26.  Northeast  Utilities  Service  Company 

[Docket  No.  ER98-4427-0001 

Take  notice  that  on  August  31, 1998, 
Northeast  Utilities  Service  Gompany 
(NUSCO).  tendered  for  filing  Service 
Agreements  to  provide  Non-Firm  Point- 
To-Point  Transmission  Service  to 
Pinetree  Power — Tamworth.  Inc.,  imder 
the  NU  System  Companies'  Open 
Access  Transmission  Service  Tariff  No. 
9. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  September 
8, 1998. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Pinetree  Power — 
Tamworth,  Inc. 

Comment  date:  September  18,  1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

27.  Northeast  Utilities  Service  Company 

(Docket  No.  ER98-4429-000] 

Take  notice  that  on  August  31, 1998, 
Northeast  Utifities  Service  Company 
(NUSCO),  tendered  for  filing  on  behalf 
of  The  Connecticut  Light  and  Power  - 
Gompany  (CL&P)  and  Holyoke  Water 
Power  Company,  (including  its  wholly- 
owned  subsidiary,  Holyoke  Power  and 
Electric  Company),  a  Power  Supply 
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Agreement  to  provide  firm  requirements 
service  to  Massachusetts  Electric 
Company,  Nantucket  Electric  Company, 
Granite  State  Electric  Company  and 
Narragansett  Electric  Company,  each 
operating  subsidiaries  of  New  England 
Electric  System  (the  NEES  Companies), 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Commission's  Regulations. 

NUSCO  requests  that  the  rate 
schedule  become  effective  on  September 
1, 1998. 

NUSCO  states  that  copies  of  the  rate 
schedule  have  been  mailed  to  the 
parties  to  the  Agreement,  and  the 
affected  state  utility  commission. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

28.  Northeast  Utilities  Service  Company 

(Docket  No.  ER98-4430-O00I 

Take  notice  that  on  August  31, 1998, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  to  provide  Non-Firm  Point- 
To-Point  Transmission  Service  to  the 
Waste  Management  of  New  Hampshire, 
Inc.,  under  the  NU  System  Companies' 
Open  Access  Transmission  Service 
Tariff  No.  9. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  September 
8, 1998. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Waste 
Management  of  New  Hampshire,  Inc. 

Comment  date:  September  18, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr.» 
Acting  Secretary. 

(PR  Doc.  98-24511  Filed  9-11-98;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Project  No.  271-AR] 

Entergy  Arkansas,  Inc.;  Notice  of 
Scoping  Meetings  Pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  for  an  Applicant  Prepared 
Environmental  Assessment 

September  8, 1998. 

Pursuant  to  the  Energy  Policy  Act  of 
1992,  and  as  part  of  the  license    - 
application,  Entergy  Arkansas,  Inc., 
(Entergy)  intends  to  prepare  an 
Applicant  Prepared  Environmenjal 
Assessment  (APEA)  to  file  along  with 
the  license  application,  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  for  the  Carpenter-Remmel 
Project,  Project  No.  271.  The  hcense  for 
the  project  expires  on  February  28, 
2003. 

With  the  filing  of  its  Notice  of  Intent 
(NOl)  on  January  29, 1998,  Entergy 
notified  the  Commission  of  its  intent  to 
file  an  application  for  a  new  hcense.  On 
February  16, 1998,  Entergy  issued  its 
Initial  consultation  Dociunent  (ICD), 
which  outlined  the  Commission's 
relicensing  process,  described  project 
facilities  and  operation,  and 
environmental  resomtes,  and  listed 
preliminary  issues  and  potential 
studies. 

In  March  1998,  Entergy  initiated  the 
cooperative  consultation  process,  and 
state  and  federal  agencies,  local 
interests,  and  nongovernmental 
organizations,  (NGOs).  undertook  a 
cooperative  effort  for  the  relicensing  of 
the  Carpenter-Remmel  Project.  The 
process  involved  identification  of 
environmental  issues  associated  with 
the  reUcensing  of  the  Carpenter-Remmel 
Project,  including:  a  public  information 
meeting  on  March  23, 1998,  and  on 
March  24, 1998,  a  project  site  visit  for 
agencies/stakeholders,  and  a  joint 
agency  meeting  to  solicit  comments  on 
the  ICD. 

Entergy  obtained  support  fi'om  the 
parties  involved  in  the  cooperative 
process  to  pursue  the  APEA  process  for 
the  Carpenter-Remmel  Project.  On  May 
20,  1998,  Entergy  requested,  and  on  July 
24,  1998,  obtained  FERC's  approval  to 
enter  the  APEA  process. 

As  part  of  the  APEA  process,  Entergy 
with  the  Commission  has  prepared  a 
Scoping  Document  I  (SDI),  which 
provides  information  on  the  scoping 
process,  APEA  schedule,  background 
information,  environmental  issues,  and 
proposed  project  alternatives.  The 
issues  contained  in  SDI  are  based  on 
agency  and  public  comments  at  the 


March  23-24  meetings  as  well  as  the 
APEA  Team  meetings  held  from  April 
through  July  1998. 

The  purpose  of  this  notice  is  to:  (1) 
advise  all  parties  as  to  the  proposed 
scope  of  the  environmental  analysis, 
including  cumulative  effects,  and  to 
seek  information  pertinent  to  this 
analysis;  and  (2)  advise  all  parties  of 
their  opportunity  for  comment. 

Scoping  Process 

The  purpose  of  the  scoping  process  is 
to  identify  issues  related  to  the 
proposed  action  and  to  determine  what 
issues  should  be  addressed  in  the 
document  prepared  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  The  SDI  will  be  circulated 
to  enable  appropriate  federal,  state,  and 
local  resource  agencies,  Indian  tribes, 
NGOs,  and  other  interested  parties  to 
participate  in  the  scoping  process.  SDI 
provides  a  brief  description  of  the 
proposed  action,  alternatives  to  the 
proposed  action,  the  geographic  and 
temporal  scope  of  a  cumulative  effects 
analysis,  and  a  list  of  issues. 

Scoping  Meetings  and  Site  Visit 

Entergy  and  FERC  staff  will  conduct 
a  site  visit  and  a  scoping  meeting  on 
September  22, 1998.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  and  assist  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed. 

The  site  visit  will  take  place  between 
1  and  3  p.m.  on  September  22, 1998,  at 
both  the  Carpenter  and  Remmel 
developments.  The  scoping  meeting  will 
be  held  on  September  22, 1998,  from 
7:00  to  9:00  p.m.  at  the  Clarion  Resort, 
Hot  Springs,  AR.  For  more  details, 
interested  parties  should  contact  Mr. 
Henry  Jones,  Entergy,  (501)  844-2122, 
prior  to  the  meeting  date. 

Objectives 

At  the  scoping  meetings,  Entergy  and 
Commission  staff  will:  (1)  simimarize 
the  environmental  issues  identified  for 
analysis;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantified  data,  on  the 
resources  at  issue,  and  (3)  encourage 
statements  from  experts  and  the  pubUc 
on  issues  that  should  be  analyzed. 
Individuals,  organizations,  and  agencies 
with  environmental  expertise  and 
concerns  are  encouraged  to  attend  the 
meetings  and  to  assist  in  defining  and 
clarifying  the  issues  to  be  addressed. 

Meeting  Procedures 

The  meeting  will  be  conducted 
according  to  the  procedures  used  at 
Conunission  scoping  meetings.  Because 
this  meeting  will  be  a  NEPA  scoping 
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meeting  the  Commission  will  not 
conduct  another  scoping  meeting  when 
the  application  and  APEA  are  filed  with 
the  Commission  early  in  2001. 

The  meetings  will  be  recorded  by  a 
stenographer  and  become  a  part  of  the 
record  of  the  Commission  proceeding  on 
the  Carpenter-Remmel  Project. 
Individuals  presenting  statements  at  the 
meetings  vdll  be  asked  to  identify 
themselves  for  the  record.  Speaking 
time  allowed  for  individuals  will  be 
determined  before  each  meeting,  based 
on  the  niunber  of  persons  wishing  to 
speak  and  the  approximate  amount  of 
time  available  for  the  session,  but 
everyone  gets  at  least  5  minutes.  Persons 
choosing  not  to  speak  but  wishing  to 
express  an  opinion,  as  well  as  speakers 
unable  to  summarize  their  positions 
within  their  allotted  time,  may  submit 
vmtten  statements  for  inclusion  in  the 
record  no  later  than  October  22, 1998. 

All  filings  should  contain  an  original 
and  8  copies.  Failure  to  file  an  original 
and  8  copies  may  result  in  appropriate 
staff  not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  All 
comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426, 
and  should  clearly  show  the  following 
captions  on  the  first  page:  Carpenter- 
Remmel  Project,  FERC  No.  271.  A  copy 
of  each  filing  should  also  be  sent  to  Mr. 
Henry  Jones,  Entergy,  P.O.  Box  218, 
Jones  Mill,  AR  72105. 

Based  on  all  written  comments,  a 
Scoping  Docimient  II  (SDII)  may  be 
issued.  SDII  will  include  a  revised  list 
of  issues,  based  on  the  scoping  sessions. 

For  further  information  regarding  the 
APEA  scoping  process,  please  contact 
Mr.  Chris  Metcalf,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426  at 
(202)  219-2810,  or  Mr.  Henry  Jones, 
Entergy,  at  (501)  844-2122. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  98-24510  Filed  9-11-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  With  the  Commission 

September  8, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  License. 


b.  Project  No. :P-2737-O02. 

c.  Date  Filed:  June  23,  1998. 

d.  Applicant:  Central  Vermont  Public 
Service  Corporation. 

e.  Name  of  Project:  Middlebury  Lower 
Hydroelectric  Project. 

f.  Location:  On  Otter  Creek  in  the 
towns  of  Middlebury  and  Weybridge 
and  in  the  county  of  Addison,  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact: 
Mr.  Kent  Brown,  V.P.,  Central  Vermont 

Public  Service,  Corporation,  77  Grove 

Street,  Rutland,  Vermont  05701,  (802) 

747-5326. 
John  C.  Greenan,  P.E.,  Central  Vermont 

Public  Service,  Corporation,  77  Grove 

Street,  Rutland,  Vermont  05701,  (802) 

747-5707. 
Timothy  J.  Oakes,  Kleinschmidt 

Associates,  33  West  Main  Street, 

Strasburg.  PA  17579,  (717)  687-7211. 

i.  FERC  Contact:  Jack  Duckworth 
(202)  219-2818. 

j.  Comment  Date:  November  10, 1998 
Status  of  Environmental  Analysis:  This 
application  has  been  accepted,  but  it  is 
not  ready  for  environmental  analysis  at 
this  time. 

k.  Description  of  the  Project:  (1)  a  30- 
foot-high,  478-foot-long  concrete  gravity 
dam  consisting  of  two  ogee  spillway 
sections,  a  123-foot-long  western 
spillway  section,  and  a  260-foot-long 
eastern  spillway  section;  (2)  a  1-mile- 
long,  16-acre  impoundment  with  a 
normal  water  surface  elevation  of  314.5 
feet  mean  sea  level  (msl);  (3)  a 
powerhouse  integral  with  the  dam 
containing  three  Francis  turbine  units 
for  a  total  installed  capacity  of  2.25 
megawatts  (MW);  (4)  transmission 
facilities;  and  (5)  appurtenant  faciUties. 

1.  Purpose  of  Project:  The  power 
generated  by  this  project  is  used  to 
assist  the  Central  Vermont  Public 
Service  Corporation  in  meeting 
electrical  load  requirements  of  its  power 
grid.  Continued  operation  of  this  project 
would  provide  2,250  kilowatts  (kW)  of 
generating  capacity  and  average  annual 
generation  of  8,300  megawatt  hours 
(MWH). 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  and 
Maintenance  Branch,  located  at  888 
First  Street,  NE,  Room  2A-1, 
Washington,  DC  20426.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Central  Vermont  Public 
Service  Corporation,  77  Grove  Street, 
Rutland,  Vermont  05701. 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 


comments,  protests,  or  motions  to 
intervene  in  accordance  with  the  Rules 
of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  be  taken,  the 
Commission  will  consider  all  protests 
and  comments  filed,  but  only  those  who 
file  a  motion  to  intervene  in  accordance 
vfith  the  Commission's  Rules  may 
become  a  party  to  the  proceeding.  Any 
comments,  protests,  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  comment  date  for  the 
particular  application. 

Filing  and  Service  of  Responsive 
Doamients — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE";  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
apphcation  directly  from  the  apphcant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  A  copy  of  any 
protest  or  motion  to  intervene  must  be 
specified  in  the  particular  appUcation. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-24515  Filed  9-11-98;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  With  the  Commission 

September  8. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  License. 

b.  Project  No.:  P-2731-020. 

c.  Date  Filed:  May  27, 1998. 

d.  Applicant:  Central  Vermont  Public 
Service  Corporation. 

e.  Name  of  Project:  Weybridge 
Hydroelectric  Project. 

f.  Location:  On  Otter  Creek  in  the 
towns  of  Weybridge  and  New  Haven 
and  in  the  county  of  Addison,  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 
Mr.  Kent  Brown,  V.P.,  Central  Vermont 

Public  Service  Corporation,  77  Grove 

Street,  Rutland,  Vermont  05701,  (802) 

747-5326. 
John  C.  Greenan,  P.E.,  Central  Vermont 

Public  Service  Corporation,  77  Grove 

Street,  Rutland,  Vermont  05701,  (802) 

747-5707. 
Timothy  J.  Oakes,  Kleinschmidt 

Associates,  33  West  Main  Street, 

Strasburg,  PA  17579,  (717)  687-7211. 

i.  FERC  Contact:  Jack  Duckworth 
(202)  219-2818. 

j.  Comment  Date:  November  10,  1998. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted,  but 
it  is  not  ready  for  enviroiunental 
analysis  at  this  time. 

1.  Description  of  the  Project:  (1)  a  30- 
foot-high,  302.6-foot-long  concrete 
gravity  dam  consisting  of  two  spillway 
sections,  a  150-foot-long  west  spillway 
section,  topped  with  a  6-foot-high 
hinged  steel  flashboard,  and  abutted  by 
a  20-foot-wide  and  10-foot-high  Taintor 
gate,  and  a  116-foot-long  east  spillway 
section  topped  with  an  automatically 
inflated  rubber  weir;  (2)  a  1.5-mile-long, 
62-acre  impoundment  with  a  normal 
water  surface  elevation  of  174.3  feet 
mean  sea  level  (msl);  (3)  a  powerhouse 
integral  with  the  dam  containing  a 
single  turbine  generator  with  an 
installed  capacity  of  3.0  megawatts 
(MW);  (4)  transmission  facilities;  and  (5) 
appurtenant  facilities. 

m.  Purpose  of  Project:  The  power 
generated  by  this  project  is  used  to 
assist  the  Central  Vermont  Public 
Service  Corporation  in  meeting 
electrical  load  requirements  of  its  power 
grid.  Continued  operation  of  this  project 
would  provide  an  average  annual 


generation  of  14,000  megawatt  hours 
(MWH). 

n.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  and  Maintenance  Branch,  located 
at  888  First  Street,  NE,  Room  2A-1, 
Washington,  DC  20426.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Central  Vermont  Public 
Service  Corporation,  77  Grove  Street, 
Rutland,  Vermont  05701. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  protests,  or  motions  to 
intervene  in  accordance  with  the  Rules 
of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  be  taken,  the 
Commission  will  consider  all  protests 
and  comments  filed,  but  only  those  who 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules  may 
become  a  party  to  the  proceeding.  Any 
comments,  protests,  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  comment  date  for  the 
particular  application. 

Filing  and  Service  of  Responsive 
Documents — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  conunents, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST  or  "MOTION 
TO  INTERVENE";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.21001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  nimiber  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.  Washington,  DC  20426. 
An  additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  A  copy  of  any  protest  or  motion 


to  intervene  must  be  specified  in  the 

particular  application. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  98-24516  Filed  9-11-98;  8:45  am] 

BILLING  CODE  «n7-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
for  a  New  License 

September  8, 1998. 

a.  Type  of  filing:  Notice  of  Intent  to 
File  an  Application  for  a  New  License. 

b.  Pro/ectNo.;346. 

c.  £>ate/j7ed;  August  24,  1998. 

d.  Submitted  By:  Minnesota  Power, 
Inc.,  current  licensee. 

e.  Name  of  Project:  Blanchard  Project. 

f.  Location:  On  the  Mississippi  River, 
in  Morrison  Coimty,  Minnesota. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  current  license: 
May  1, 1980. 

i.  Expiration  date  of  current  license: 
August  24,  2003. 

j.  The  project  consists  of:  (1)  a  750- 
foot-long,  45-foot-high  concrete  gravity 
dam  widi  an  intergral  powerhouse,  a 
190-foot-long  non-over-flow  section, 
and  a  437-foot-long  gated  spillway 
section;  (2)  3,540-foot-long  earth  dikes; 
(3)  a  1.152-acre  reservoir  at  normal  pond 
elevation  of  1.081.7  feet  msl;  (4)  three 
generating  units  with  a  total  installed 
capacity  of  18,000  kW;  and  (5) 
appurtenant  facilities. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Minnesota  Power.  Inc..  30  West 
Superior  Street,  Duluth,  MN  55802.  Ms. 
higrid  Kane,  (218)  720-2534. 

1.  FERC  contact:  Tom  Dean  (202)  219- 
2778. 

m.  Pursuant  to  18  CFR  16.9  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
August  24,  2001. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  98-24520  Filed  9-11-98;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Lease  of  Project  Property 

September  8, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License  and  Lease  of  Project  Property. 

b.  Project  No:  2669-017. 

c.  Date  Filed:  September  2, 1998. 

d.  Applicant:  USGen  New  England, 
Inc. 

e.  Name  of  Project:  Bear  Swamp 
Project. 

f.  Location:  Rowe.  Massachusetts,  in 
Franklin  County. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Michael  D. 
Homstein,  Esq.,  Jana  L.  Gill,  Esq., 
Orrick,  Herrington,  &  Sutcliffe,  3050  K 
Street.  N.W..  Washington.  D.C.  20007. 
(202)  339-8400. 

i.  FERC  Contact:  David  Cagnon.  (202) 
219-2693. 

j.  Comment  Date:  OCTOBER  5. 1998. 

k.  Description  of  Transfer:  USGen 
New  England  Inc..  licensee,  proposes  to 
partially  transfer  the  license  for  Project 
No.  2669  to  include  an  owner  lessor,  a 
special  purpose  business  trust  created 
under  the  Delaware  Business  Trust  Act. 
The  owner  lessor  would  be  added  as  a 
licensee  to  facilitate  permanent 
financing  of  the  project  through  a  sale 
and  leaseback  transaction. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C2, 
and  D2. 

B.  Comments.  Protests,  or  Motions  to 
Jnvervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particiUar 
application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS,"  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  project  number  of 


the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  8  copies  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  Any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  notice. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presiuned  to  have  no  comments.  One 
copy  of  the  agency's  comments  must 
also  be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  98-24521  Filed  »-ll-98:  8:45  am] 

BILLING  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

September  9, 1998. 

THE  FOLLOWING  NOTICE  OF 
MEETING  IS  PUBLISHED  PURSUANT 
TO  SECTION  3(A)  OF  THE 
GOVERNMENT  IN  THE  SUNSHINE 
ACT  (PUB.  L.  NO.  94-409),  5  U.S.C. 
552B: 

AGENCY  HOLDING  MEETING:  FEDERAL 
ENERGY  REGULATORY 
COMMISSION. 


DATE  AND  TIME:  SEPTEMBER  16, 1998 
10:00  A.M. 

PLACE:  ROOM  2C,  888  FIRST  STREET, 
N.E..  WASHINGTON.  D.C.  20426. 
STATUS:  OPEN. 

MATTERS  TO  BE  CONSIDERED:  AGENDA. 
*  NOTE— ITEMS  LISTED  ON  THE 
AGENDA  MAY  BE  DELETED 
WrraOUT  FURTHER  NOTICE. 
CONTACT  PERSON  FOR  MORE  INFORMATKM: 
DAVID  P.  BOERGERS.  ACTING 
SECRETARY.  TELEPHONE  (202)  208- 
0400.  FOR  A  RECORDING  USTING 
ITEMS  STRICKEN  FROM  OR  ADDED 
TO  THE  MEETING,  CALL  (202)  208- 
1627. 

THIS  IS  A  UST  OF  MATTERS  TO  BE 
CONSIDERED  BY  THE  COMMISSION. 
IT  DOES  NOT  INCLUDE  A  USTING  OF 
ALL  PAPERS  RELEVANT  TO  THE 
ITEMS  ON  THE  AGENDA;  HOWEVER, 
ALL  PUBUC  DOCUMENTS  MAY  BE 


EXAMINED  IN  THE  REFERENCE  AND 
INFORMATION  CENTER. 

Consent  Agenda— Hydro;  704th 
Meeting— September  16, 1998;  Regular 
Meeting  (10:00  a.m.) 

CAH-l. 

DOCKET*  P-2587.  022.  NORTHERN 
STATES  POWER  COMPANY 
CAH-2. 

DOCKET*  P-3574,  005,  CONTINENTAL 
HYDRO  CORPORATION 
CAH-3. 

OMITTED 
CAH-4. 
DOCKET*  P-9690.  025,  ORANGE  AND 
ROCKLAND  UTILITIES,  INC 

Consent  Agenda — Electric 
CAE-1. 
DOCKET*  ER98-3147,  000,  ALLL\NT 

SERVICES.  INC. 
OTHER#S  ER98-3149,  000,  ALUANT 
SERVICES,  INC. 
CAE-2. 
DOCKET*  EC96-19,  039,  CALIFORNIA 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
OTHER#S  ER96-1663.  040.  CALIFORNL\ 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
CAE-3. 

DOCKET*  ER98-3888.  000,  SOUTHWEST 
POWER  POOL.  INC. 
CAE-4. 

DOCKET*  ER98-3932,  000,  VIRGINIA 
ELECTRIC  AND  POWER  COMPANY 
CAE-5. 

DOCKET*  ER98-3506,  000,  PJM 
INTERCONNECTION.  LLC. 
CAE-6. 
DOCKET*  ER98-3798,  000,  DUKE  POWER. 
A  DIVISION  OF  DUKE  ENERGY 
CORPORATION 
OTHER*S  ER96-110,  006,  DUKE  POWER, 
A  DIVISION  OP  DUKE  ENERGY 
CORPORATION 
ER98-3813.  000,  DUKE  SOLUTIONS,  INC 
CAE-7. 
DOCKET*  ER98-3921,  000,  ROCHESTER 
GAS  AND  ELECTRIC  CORPORATION 
OTHERiS  ER98-3922.  000,  ROCHESTER 
GAS  AND  ELECTRIC  CORPORATION 
CAE-8. 
DOCKET*  ER9S-3169,  000, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK.  INC 
CAE-9. 
DOCKET*  ER98-1019,  000,  CALIPORNL\ 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
CAE-10. 

DOCKET*  ER97-2099,  002,  DUKE  POWER 

COMPANY 
OTHER*S  EL95-31, 000,  DUKE  POWER 

COMPANY 
KR97-2095.  001,  DUKE  POWER 

COMPANY 
ER97-2099, 000,  DUKE  POWER 

COMPANY 
ER97-2099,  001,  DUKE  POWER 

COMPANY 
ER97-2100,  001,  DUKE  POWER 

COMPANY 
ER97-2211,  001,  DUKE  POWER 
COMPANY 
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ER97-2212,  000.  DUKE  POWER 

COMPANY 
ER97-2212,  GOUDUKE  POWER 

COMPANY 
ER97-2212,  002.  DUKE  POWER 

COMPANY 
ER97-2213.  001.  DUKE  POWER 

COMPANY 
CAE-11. 
DOCKETf  OA96-138  004 

CONSOUDATED  EDISON  COMPANY 

OF  NEW  YORK,  INC. 
CAE-12. 

DOCKET*  ER97-3189.  002.  BALTIMORE 

GAS  AND  ELECTRIC  COMPANY 
OTHER#S  ER97-3189.  006,  POTOMAC 

ELECTRIC  POWER  COMPANY 
ER97-3189,  008,  PUBUC  SERVICE 

ELECTRIC  AND  GAS  COMPANY 
CAE-13. 
DOCKET*  ER96-8, 000,  PACIHCORP 
OTHER#S  EL96-10,  000,  PAQFICORP 
EL96-n,  000,  PACIFICORP 
EL96-12.  000,  PACIFICORP 
EL96-14.  000.  PACIFICORP 
EL96-34.  000.  PACIFICORP  ' 

CAE-14. 

DOCKET*  ER98-1776.  001.  WESTERN 

RESOURCES,  INC. 
OTHERfS  ER98-2107,  001,  OKLAHOMA 

GAS  AND  ELECTRIC  COMPANY 
CAE-15. 

DOCKET*  ER98-2382,  001,  MONTANA 

POWER  COMPANY 
OTHER#SOA96-199,  005.  MONTANA 

POWER  COMPANY 
OA97-679,  001.  MONTANA  POWER 

COMPANY 
CAE-16. 
DOCKET*  NJ98-5,  000.  BIG  RIVERS 

ELECTRIC  CORPORATION 
CAE-17. 
DOCKET*  OA98-16,  000.  INLAND  POWER 

ft  UGHT  COMPANY 
CAE-18. 
DOCKET*  EL91-29.  000,  SOUTHERN 

COMPANY  SERVICES,  INC 
OTHER#S  EL94-85,  000,  SOUTHERN    . 

COMPANY  SERVICES.  INC 
CAE-19. 
DOCKET*  EL9&-10,  001,  SAN 

FRANCISCO  BAY  AREA  RAPID 

TRANSIT  DISTRICT  V.  PAQFIC  GAS 

AND  ELECTRIC  COMPANY  AND 

CAUFORNIA  INDEPENDENT  SYSTEM 

OPERATOR  CORP. 
CAE-20. 

DOCKET*  EL98-44,  000. 

SOUTHWESTERN  PUBLIC  SERVICE 

COMPANY  V.  EL  PASO  ELECTRIC 

COMPANY 
CAE-21. 
DOCKET*  ER97-3189.  018.  PJM 

INTERCONNECTION.  L.L.C. 
CAE-22. 
DOCKET*  ER98-1209,  001.  WISCONSIN 

POWER  &  UGHT  COMPANY 
CAE-23. 
DOCKET*  ER98-2624,  001,  DUKE 

ENERGY  NEW  SMYRNA  BEACH 

POWER  COMPANY  LTD..  LLP. 
CAE-24. 

DOCKET*  NJ97-3,  004,  UNITED  STATES 

DEPARTMENT  OF  ENERGY— 

BONNEVILLE  POWER 

ADMINISTRATION 
CAE-25. 


DOCKET*  ER95-1269,  001,  PUBLIC 

SERVICE  COMPANY  OF  COLORADO 

AND  E  PRIME,  INC 
CAE-26. 

DOCKET*  ER94-734,  004,  NEW 

CHARLESTON  POWER  I,  LP. 
CAE-27. 
DOCKET*  ER96-496,  003.  NORTHEAST 

UTILITIES  SERVICE  COMPANY 
CAE-28. 
DOCKET*  ERg6-2495,  002,  AEP  POWER 

MARKETING.  INC. 
CAE-29. 

DOCKET*  ER97-3435.  002,  CENTRAL 

VERMONT  PUBUC  SERVICE 

CORPORATION 
CAE-30. 
DOCKET*  TX96-7,  001,  CITY  OF  PALM 

SPRINGS.  CALIFORNL\ 
CAE-31. 
DOCKET*  EL98-66,  000,  EAST  TEXAS 

ELECTRIC  COOPERATIVE,  INC.  V. 

CENTRAL  AND  SOUTHWEST 

SERVICES,  INC.  AND  CENTRAL  POWER 

AND  UGHT  COMPANY,  ET  AL 
CAE-32. 

DOCKET*  EL98-68,  000.  DUQUESNE 

UGHT  COMPANY 
CAE-33. 

DOCKET*  EL94-38,  000,  QTIES  OF 

BATAVL\  AND  ST.  CHARLES. 

ILLINOIS  V.  COMMONWEALTH 

EDISON  COMPANY 
OTHER*S  ER94-913.  000, 

COMMONWEALTH  EDISON  COMPANY 
CAE-34. 
DOCKET*  EL97-4,  000.  FLORIDA 

MUNICIPAL  POWER  AGENCY  V. 

FLORIDA  POWER  ft  LIGHT  COMPANY 
OTHER*S  EL97-6.  000.  FLORIDA 

MUNICIPAL  POWER  AGENCY 
CAE-35. 

DOCKET*  EL98-38.  000,  JACKSONVILLE 

ELECTRIC  AUTHORITY,  FLORIDA 

POWER  ft  LIGHT  COMPANY  AND 

FLORIDA  POWER  CORPORATION  V. 

SOUTHERN  CO.  SERVICES,  INC,  ET 

AL 
CAE-36. 

DOCKET*  EL98-^8,  000,  TURLOCK 

IRRIGATION  DISTRICT  V.  PACIFIC  GAS 

AND  ELECTRIC  COMPANY 
CAE-37. 
DOCKET*  EL98-34,  000.  SOUTHERN 

CALIFORNL\  EDISON  COMPANY 
CAE-38. 

DOCKET*  EL98-50,  000,  GRANITE  STATE 

HYDROPOWER  ASSOCIATION 
OTHER#S  QF85-230,  002,  BRIAR  HYDRO 

ASSOOATES 
QF85-619,  001,  GREGG  FALLS 

HYDROELECTRIC  ASSOOATES 
QF85-620,  001,  PEMBROKE  HYDRO 

ASSOCL\TES 
QF85-659,  001,  ERROL  HYDROELECTRIC 

LIMITED  PARTNERSHIP 
QF86-713,  001,  BRIAR  HYDRO 

ASSOCL\TES 
CAE-39. 
DOCKET*  EL96-15.  000.  JERSEY 

CENTRAL  POWER  &  LIGHT  COMPANY 
CAE-40. 

DOCKET*  EL96-66,  000,  GRAHAM 

COUNTY  ELECTRIC  COOPERATIVE. 

INC. 


OTHER*S  ER9e-2314,  000.  GRAHAM 
COUNTY  ELECTRIC  COOPERATIVE, 
INC. 
CAE-41. 

DOCKET*  Njg8-4. 000,  LONG  ISLAND 
POWER  AUTHORITY 
CAE-42. 

DOCKET*  EL98-46.  000.  LAGUNA 
IRRIGATION  DISTRICT 
CAE-43. 

DOCKET*  RM88-6.  000. 
ADMINISTRATIVE  DETERMINATION 
OF  FULL  AVOIDED  COSTS.  SALES  OF 
POWER  TO  QUAUFYING  FACILITIES. 
AND  INTERCONNECTION  FAaUTIES 
CAE-44. 

DOCKET*  RM93-24,  000.  REVISION  OF 
FUEL  COST  ADJUSTMENT  CLAUSE 
REGULATION  RELATING  TO  FUEL 
PURCHASES  FROM  COMPANY- 
OWNED  OR  CONTROLLED  SOURCE 
CAE-45. 

DOCKET*  AC96-180,  002.  IDAHO  POWER 
COMPANY 
CAE-46. 

DOCKET*  NJ97-7.  000.  DEPARTMENT  OF 
ENERGY— BONNEVILLE  POWER 
ADMINISTRATION 

OTHER*S  NJ98-2,  001,  DEPARTMENT  OF 
ENERGY— SOUTHWESTERN  POWER 
ADMINISTRATION 

NJ9&-3 ,  000,  SALT  RIVER  PROJECT 
AGRICULTURAL  IMPROVEMENT  AND 
POWER  DISTRICT 
4J98-5,  000.  BIG  RIVERS  ELECTRIC 

CORPORATION 
CAE-47. 

DOCKET*  OA97-97.  001.  ATLANTIC  CITY 
ELECTRIC  COMPANY 

OTHER*S  OA97-2,  001,  NEVADA  POWER 
COMPANY 

OA97-121.  001.  ORANGE  ft  ROCKLAND 
UTILITIES.  INC 

OA97-127.  001.  NEW  ENGLAND  POWER 
COMPANY.  MASSACHUSETTS 
ELECTRIC  COMPANY,  NANTUCKET 
ELECTRIC  COMPANY  AND  THE 
NARRAGANSETT  ELECTRIC 
COMPANY.  ET  AL 

OA97-181,  001.  GREEN  MOUNTAIN 
POWER  CORPORATION 

OA97-291.  001.  PUBUC  SERVICE 
COMPANY  OF  COLORADO  AND 
CHEYENNE  UGHT.  FUEL  &  POWER 
COMPANY 

OA97-419, 001,  CINERGY  CORP.. 
CINCINNATI  GAS  &  ELECTRIC 
COMPANY  AND  PSI  ENERGY.  INC 

OA97-444.  001.  VERMONT  ELECTRIC 
POWER  COMPANY,  INC 

OA97-451,  001,  CENTRAL  ILUNOIS 
LIGHT  COMPANY  AND  QST  ENERGY 
TRADING,  INC. 

OA97-467,  001,  DELMARVA  POWER  & 
UGHT  COMPANY 

OA97-485,  001.  UGI  UTILITIES.  INC 

OA97-596,  001,  CENTRAL  ILLINOIS 
UGHT  COMPANY  AND  QST  ENERGY 
TRADING.  INC 
CAE-48. 

DOCKET*  OA97-408,  004.  AMERICAN 
ELECTRIC  POWER  SERVICE 
CORPORATION,  APPALACMAN 
POWER  COMPANY  AND  COLUMBUS 
SOUTHERN  POWER  COMPANY,  ET  AL. 

OTHER#S  OA97-117,  004,  ALLEGHENY 
POWER  SERVICE  CORPORATION. 
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MONONGAHELA  POWER  COMPANY, 
THE  POTOMAC  EDISON  COMPANY 
AND  WEST  PENN  POWER  COMPANY 

OA97-125.  004.  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION 

OA97-126.  004.  ILLINOIS  POWER 
COMPANY 

OA97-158.  004,  NL\GARA  MOHAWK 
POWER  CORPORATION 

OA97-216,  004,  WISCONSIN  ELECTRIC 
POWER  COMPANY 

OA97-278.  004,  NEW  YORK  STATE 
ELECTRIC  &  GAS  CORPORATION 

OA97-279,  004,  CONSOLIDATED  EDISON 
COMPANY  OF  NEW  YORK,  INC. 

OA97-284,  004,  NORTHEAST  UTILITIES 
SERVICE  COMPANY,  CONNECTICUT 
UGHT  &  POWER  COMPANY  AND 
HOLYOKE  WATER  POWER  COMPANY. 
ET  AL 

OA97-313.  004,  MIDAMERICAN  ENERGY 
COMPANY 

OA97-411,  004,  PACinCORP 

OA97-430,  004,  EL  PASO  ELECTRIC 
COMPANY 

OA97-431,  004.  BOSTON  EDISON 
COMPANY 

OA97-434,  004.  CONSUMERS  ENERGY 
COMPANY 

OA97-439  003  VIRGINL\  ELECTRIC  AND 
POWER  COMPANY 

OA97-442  003  NORTHEAST  UTILITIES 
SERVICE  COMPANY,  CONNECTICUT 
UGHT  &  POWER  COMPANY  AND 
HOLYOKE  WATER  POWER  COMPANY, 
ETAL 

OA97-445.  004,  SOUTHERN  CAUFORNL\ 
EDISON  COMPANY 

OA97-449,  004.  PUGET  SOUND  ENERGY, 
INC. 

OA97-459,  005,  COMMONWEALTH 
EDISON  COMPANY  AND  COMMON- 
WEALTH EDISON  COMPANY  OF 
INDL\NA,  INC 

OA97-630,  003,  NORTHEAST  UTILITIES 
SERVICE  COMPANY,  CONNECTICUT 
LIGHT  &  POWER  COMPANY  AND 
HOLYOKE  WATER  POWER  COMPANY, 
ETAL 
CAE-49. 

.  DOCKET*  ER98-502,  000,  MONTAUP 
ELECTRIC  COMPANY 

Consent  Agenda — Gas  and  Oil 

CAG-1. 
OMITTED 
eAG-2. 

DOCKET*  PR94-3,  Oil,  KANSOK 
PARTNERSHIP 
CAG-3. 
DOCKET*  RP98-140,  001,  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-4. 
DOCKET*  RP98-212.  002,  ANR  PIPELINE 
COMPANY    ■ 
CAG-5. 
DOCKET*  RP98-220,  000.  ENRON 
ENERGY  SERVICES,  INC.  AND  ENRON 
CAPITAL  AND  TRADE  RESOURCES 
CORPORATION 
CAG-6. 
DOCKET*  TM98-2-21,  000,  COLUMBL\ 
GAS  TRANSMISSION  CORPORATION 
CAG-7. 
DOCKET*  RP96-347,  013.  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-8. 


DOCKET*  RP97-287,  019,  EL  PASO 
NATURAL  GAS  COMPANY 
CAG-9. 
DOCKET*  RP98-25.  004.  WEST  TEXAS 
GAS.  INC 
CAG-10. 
DOCKET*  RP9&-104,  001,  WILUSTON 
BASIN  INTERSTATE  PIPEUNE 
COMPANY 
OTHER*S  RP98-104, 000,  WILUSTON 
BASIN  INTERSTATE  PIPEUNE 
COMPANY 
RP98-104.  002,  WILUSTON  BASIN 

INTERSTATE  PIPELINE  COMPANY 
RP98-104.  003,  WILUSTON  BASIN 
INTERSTATE  PIPELINE  COMPANY 
CAG-1 1. 
DOCKET*  RP98-218. 001.  COLORADO 

INTERSTATE  GAS  COMPANY 
OTHER#S  RP9&-218,  002.  COLORADO 
INTERSTATE  GAS  COMPANY 
CAG-12. 

DOCKET*  RP98-241,  000,  TUSCARORA 
GAS  TRANSMISSION  COMPANY 
CAG-13. 
DOCKET*  PR98-11,  000,  PANENERGY 

LOUISL\NA  INTRASTATE  COMPANY 
OTHER*S  PR98-11,  001,  PANENERGY 
LOUISL\NA  INTRASTATE  COMPANY 
CAG-14. 
DOCKET*  IS98-3,  003.  AMERADA  HESS 

PIPEUNE  CORPORATION 
OTHER#S  IS98-4,  003.  ARCO 

TRANSPORTATION  ALASKA.  INC. 
IS98-5,  003.  BP  PIPEUNES  (ALASKA) 

INC. 
IS98-6. 003.  EXXON  PIPELINE  COMPANY 
IS98-7,  003.  MOBIL  ALASK  PIPELINE 

COMPANY 
IS98-8,  003,  PHILLIPS  ALASKA  PIPELINE 

CORPORATION 
IS98-9,  003,  UNOCAL  PIPELINE 
COMPANY 
CAG-15. 

DOCKET*  PR98-12,  000,  ENOGEX  INC 
CAG-16. 

DOCKET*  RP98-312,  003.  WILLISTON 
BASIN  INTERSTATE  PIPEUNE 
COMPANY 
CAG-1 7. 
DOCKET*  RP98-203.  002,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-1 8. 

DOCKET*  RP98-76,  001,  WILUSTON 
BASIN  INTERSTATE  PIPEUNE 
COMPANY 
CAG-19. 
DOCKET*  RP95-362,  000,  KOCH 
GATEWAY  PIPEUNE  COMPANY 
CAG-20. 

DOCKET*  MG98-12,  000,  GULF  STATES 
TRANSMISSION  CORPORATION 
CAG-21. 
DOCKET*  CP96-610,  002,  GRANITE 
STATE  GAS  TRANSMISSION 
COMPANY 
CAG-22. 
DOCKET*  CP93-260,  001,  SUNCOR  INC.. 
PANCANADL\N  PETROLEUM 
COMPANY  AND  PETRO-CANADA 
HYDRO-CARBONS  INC.  V.  PG&E  GAS 
TRANSMISSION,  NORTHWEST 
CORPORATION.  ET  AL 
CAG-23. 

OMITTED  • 

CAG-24. 


OMITTED 
CAG-2S. 
DOCKET*  CP97-i68, 001.  ALLIANCE 

PIPEUNE  LP. 
OTHERfS  CP97-168, 000,  ALLIANCE 

PIPELINE  LP. 
CP97-169. 000,  ALUANCE  PIPELINE  LP. 
CP97-169, 001.  ALUANCE  PIPELINE  LP. 
CP97-1 77.  000,  ALLL\NCE  PIPELINE  LP. 
CP97-177. 001,  ALLL\NCE  PIPELINE  LP. 
CP97-178. 000,  ALUANCE  PIPEUNE  LP. 
CP97-178,  001,  ALLIANCE  PIPELINE  LP. 
CAG-26. 
DOCKET*  CP93-685,  004,  TUSCARORA 

GAS  TRANSMISSION  COMPANY 
CAG-27. 
DOCKET*  CP98-399, 000,  TEXAS 

EASTERN  TRANSMISSION 

CORPORATION 
CAG-28. 
DOCKET*  CP97-765,  000.  ANR  PIPEUNE 

COMPANY 
CAG-29. 

DOCKET*  CP96-771,  000,  WILUSTON 

BASIN  INTERSTATE  PIPELINE 

COMPANY  V.  NATURAL  GAS 

PROCESSING  COMPANY 
CAG-30. 
DOCKET*  PR95-9, 000.  THREE  RIVERS 

PIPEUNE  COMPANY 
OTHER*S  PR95-9,  001,  THREE  RIVERS 

PIPELINE  COMPANY 
CAG-31. 

DOCKET*  IS98-284,  000,  BP 

TRANSPORTATION  (ALASKA)  INC 
OTHER#S  IS98-285,  000,  BP 

TRANSPORTATION  (ALASKA)  INC 
CAG-32. 

DOCKET*  CP98-159,  000,  PHELPS  DODGE 

CORPORATION  V.  EL  PASO  NATURAL 

GAS  COMPANY 

Hydro  Agenda 

H-1. 

DOCKET*  P-2389,  030,  EDWARDS 

MANUFACTURING  COMPANY,  INC. 

AND  CITY  OF  AUGUSTA,  MAINE 
OTHER*S  P-2322,  025.  CENTRAL  MAINE 

POWER  COMPANY 
P-2322.  026,  CENTRAL  MAINE  POWER 

COMPANY 
P-2325,  028,  CENTRAL  MAINE  POWER 

COMPANY 
P-2325.  029.  CENTRAL  MAINE  POWER 

COMPANY 
P-2389.  031,  EDWARDS 

MANUFACTURING  COMPANY,  INC 

AND  CITY  OF  AUGUSTA,  MAINE 
P-2552,  032,  CENTRAL  MAINE  POWER 

COMPANY 
P-2552.  033.  CENTRAL  MAINE  POWER 

COMPANY 
P-2574.  024.  MERIMIL  UMITED 

PARTNERSHIP  

P-2574.  025.  MERIMIL  LIMITED 

PARTNERSHIP 
P-2611,  033,  UAH-HYDRO  KENNEBEC 

LIMITED  PARTNERSHIPS 
P-26U.  034,  UAH-HYDRO  KENNEBEC 

LIMITED  PARTNERSHIPS 
P-5073.  054,  BENTON  FALLS 

ASSOOATES 
P-5073,  055,BENTON  FALLS 

ASSOOATES 
P-11472,  003,  RIDGEWOOD  MAINE 

HYDRO  PARTNERS 
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ORDER  ON  SETTLEMENT. 

H-2. 

DOCKET*  P-2389,  034.  EDWARDS 

MANUFACTURING  COMPANY,  INC. 

AND  CITY  OF  AUGUSTA,  MAINE 
OTHER#S  F-2389,  027.  EDWARDS 

MANUFACTURING  COMPANY,  INC. 

AND  CITY  OF  AUGUSTA,  MAINE 
ORDER  ON  MOTION  TO  VACATE. 

Electric  Agenda 

E-1. 
DOCKET*  ER98-1438,  000,  MIDWEST 

INDEPENDENT  TRANSMISSION 

SYSTEM  OPERATOR,  INC. 
OTHER#S  EC98-24,  000,  THE 

CINONNATI  GAS  &  ELECTRIC 

COMPANY,  COMMONWEALTH 

EDISON  COMPANY,  AND 

COMMONWEALTH  EDISON  COMPANY 

OF  INDL\NA,  ET  AL. 
ORDER  CONCERNING  APPLICATION  TO 

ESTABUSH  THE  MIDWEST 

INDEPENDENT  TRANSMISSION 

SYSTEM  OPERATOR. 
E-2. 

DOCKET*  EC97-46,  000,  ALLEGHENY 

ENERGY,  INC.  AND  DQE.  INC. 
OTHER#S  ER97-1050,  000,  ALLEGHENY 

ENERGY,  INC.  AND  DQE,  INC. 
ER97-4051,  000.  ALLEGHENY  ENERGY, 

INC.  AND  DQE.  INC. 
ORDER  ON  PROPOSED  MERGER,  OPEN 

ACCESS  TRANSMISSION  TARIFF,  AND 

JOINT  DISPATCH  AND  POWER  SALES 

AGREEMENT. 
E-3. 

DOCKET*  ER90-54.  001.  PEOPLE'S 

ELECTRIC  COOPERATIVE 
OTHER*S  EL91-20. 000,  PEOPLE'S 

ELECTRIC  COOPERATIVE 
ER91-221,  000,  PEOPLE'S  ELECTRIC 

COOPERATIVE 
ORDER  ON  EXCEPTIONS  FROM  INITIAL 

DECISION. 

Regular  Agenda — Miscellaneous 

M-1. 
DOCKET*  RM98-1.  000,  REGULATIONS 

GOVERNING  OFF-THE-RECORD 

COMMUNICATIONS 
NOTICE  OF  PROPOSED  RULEMAKING. 

Oil  and  Gas  Agenda 

I. 

PIPELINE  RATE  MATTERS 
PR-1. 
RESERVED 

n. 

PIPELINE  CERTIFICATE  MATTERS 
PC-1. 

RESERVED 
David  P.  Boergers, 
Acting  Secretary. 
[FR  Doc.  98-24648  Filed  9-10-98;  11:10  am) 

BILUNQ  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11282-001  Rhode  island] 

Summit  Hydropower;  Notice  of 
Proposed  Restricted  Service  List  on  a 
Programmatic  Agreement  for 
Managing  Properties  Included  In  or 
Eligible  for  Inclusion  in  the  National 
Register  of  Historic  Places 

September  8, 1998. 

Rule  2010  of  the  Commission's  Rules 
of  Practice  and  Procedure  provides  that, 
to  eliminate  imnecessary  expense  or 
improve  administrative  efficiency,  the 
Secretary  may  establish  a  restricted 
service  list  for  a  particular  phase  or 
issue  in  a  proceeding.^  The  restricted 
service  list  should  contain  the  names  of 
persons  on  the  service  list  who,  in  the 
judgement  of  the  decisional  authority 
establishing  the  list,  are  active 
participemts  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established. 

The  Commission  is  consulting  with 
the  Rhode  Island  State  Historic 
Preservation  Office  (hereinafter,  SHPO) 
and  the  Advisory  Council  on  Historic 
Preservation  (hereinafter,  Council) 
pursuant  to  36  CFR  800.13  of  the 
Councils'  regulations  implementing 
Section  106  of  the  National  Historic 
Preservation  Act,  as  amended,  (16 
U.S.C.  470f),  to  prepare  a  Programmatic 
Agreement  for  managing  properties  in  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places  at  Project  No. 
11282. 

The  Programmatic  Agreement,  upon 
approval  by  the  Commission,  the  SHPO, 
and  the  Council,  would  satisfy  the 
Commission's  Section  106 
responsibilities  for  all  individual 
undertakings  carried  out  in  accordance 
with  the  agreement  until  the  agreement 
expires  or  is  terminated  (36  CFR 
800.13[e]). 

Summit  Hydropower  as  prospective 
licensee  for  the  project,  is  being  asked 
to  peulicipate  in  the  consultation  and  is 
being  invited  to  sign  as  a  concurring 
party  to  the  Programmatic  Agreement. 
For  purposes  of  commenting  on  the 
Programmatic  Agreement  we  proposes 
to  restrict  the  service  list  for  Project  No. 
11282  as  follows: 

Frederick  C.  Williamson,  Rhode  Island 
Historical  Preservation  Commission, 
Old  State  House,  150  Benefit  St., 
Providence,  Rl  02903,  Advisory 
Council  on  Historic  Preservation, 
Eastern  Office  of  Project  Review,  The 
Old  Post  Office  Building,  Suite  809, 


1100  Pennsylvania  Avenue,  NW, 

Washington.  DC  20004 
Duncan  S.  Broatch,  92  Rocky  Hill  Rd., 

Woodstock,  CT  06281. 

Any  person  on  the  official  service  list 
for  the  above-captioned  proceedings 
may  request  inclu,sion  on  the  restricted 
service  Ust,  or  may  request  that  a 
restricted  service  list  not  be  established, 
by  filing  a  motion  to  that  effect  within 
15  days  of  this  notice  date.  An  original 
and  8  copies  of  any  such  motion  must 
be  filed  with  the  Secretary  of  the 
Commission  (888  First  Street,  N.E., 
Washington,  D.C.  20426)  and  must  be 
served  on  each  person  whose  name 
appears  on  the  official  service  list.  If  no 
such  motions  are  filed,  the  restricted 
service  list  will  be  effective  at  the  end 
of  the  15-day  period.  Otherwise,  a 
further  notice  will  be  issued  ruling  on 
the  motion. 
David  P.  Boergers, 
Secretary. 

(FR  Doc.  98-24517  Filed  9-11-98;  8:45  am] 
BILUNQ  CODE  B717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11162-002  Wisconsin] 

Wisconsin  Power  and  Light  Company; 
Notice  of  Proposed  Restricted  Service 
List  on  a  Programmatic  Agreement  for 
Managing  Properties  Included  in  or 
Eligible  for  Inclusion  In  the  National 
Register  of  Historic  Places 

September  8. 1998. 

Rule  2010  of  the  Commission's  Rules 
of  Practice  and  Procedure  provides  that," 
to  eliminate  unnecessary  expense  or 
improve  administrative  efficiency,  the 
Secretary  may  establish  a  restricted 
service  list  for  a  particular  phase  or 
issue  in  a  proceeding.^  The  restricted 
service  list  should  contain  the  names  of 
persons  on  the  service  list  who,  in  the 
judgement  of  the  decisional  authority 
establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  estabUshed. 

The  Commission  is  consulting  with 
the  Wisconsin  State  Historic 
Preservation  Office  (hereinafter,  SHPO) 
and  the  Advisory  Council  on  Historic 
Preservation  (hereinafter.  Council) 
pursuant  to  36  CFR  800.13  of  the 
Council's  regulations  implementing 
Section  106  of  the  National  Historic 
Preservation  Act,  as  amended,  (16 
U.S.C.  470f),  to  prepare  a  Programmatic 


1 18  CFR  385.2010. 
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Agreement  for  managing  properties  in  or 
^eUgible  for  inclusion  in  the  National 
Register  of  Historic  Places  at  Project  No. 
11282. 

The  Programmatic  Agreement,  upon 
approval  by  the  Commission,  the  SHPO, 
and  the  Council,  would  satisfy  the 
Commission's  Section  106 
responsibilities  for  all  individual 
undertakings  carried  out  in  accordance 
with  the  agreement  until  the  agreement 
expires  or  is  terminated  (36  CFR 
800.13[e]). 

Wisconsin  Power  and  Light  Company 
as  prospective  licensee  for  the  project,  is 
being  asked  to  participate  in  the 
consultation  and  is  being  invited  to  sign 
as  a  concurring  party  to  the 
Programmatic  Agreement. 

For  purposes  of  commenting  on  the 
Programmatic  Agreement  we  propose  to 
restrict  the  service  list  for  Project  No. 
11162  as  follows: 

George  L.  Vogt,  State  Historical  Society 
of  Wisconsin,  816  State  Street, 
Madison,  WI  53706 

Advisory  Council  on  Historic 
Preservation,  Eastern  Office  of  Project 
Review,  The  Old  Post  Office  Building, 
Suite  809, 1100  Peimsylvaiiia  Avenue, 
NW,  Washington,  DC  20004 

Norman  E.  Boys,  Wisconsin  Power  and 
Light  Company,  P.O.  Box  192.  222 
West  Washington  Avenue.  Madison, 
Wisconsin  53701-0192 

Any  person  on  the  official  service  list 
for  the  above-captioned  proceedings 
may  request  inclusion  on  the  restricted 
service  list,  or  may  request  that  a 
restricted  service  list  not  be  established, 
by  filing  a  motion  to  that  effect  within 
15  days  of  this  notice  date.  An  original 
and  8  copies  of  any  such  motion  must 
be  filed  with  the  Secretary  of  the 
Commission  (888  First  Street,  N.E.,- 
Washington,  D.C.  20426)  and  must  be 
served  on  each  person  whose  name 
appears  on  the  official  service  list.  If  no 
such  motions  are  filed,  the  restricted 
service  list  will  be  effective  at  the  end 
of  the  15-day  period.  Otherwise,  a 
further  notice  will  be  issued  ruling  on 
the  motion. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-24518  Filed  9-11-98;  8:45  ami 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11577-001]     ' 

Summit  Hydropower,  Inc.;  Notice  of 
Surrender  of  Preliminary  Permit 

September  8, 1998. 

Take  notice  that  Summit  Hydropower. 
Inc..  permittee  for  the  proposed 
Windsor  Locks  Hyrdro  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
August  20.  1996.  and  would  have 
expired  on  July  31, 1999.  The  project 
would  have  been  located  on  the 
Connecticut  River,  near  Suffield, 
Enfield,  and  Windsor  Locks, 
Connecticut.  The  permittee  states  that 
the  proposed  project  is  not 
economically  feasible. 

The  permittee  filed  the  request  on 
August  7, 1998,  and  the  preliminary 
permit  for  Project  No.  11577  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  Saturday,  Sunday,  or  hoUday 
as  described  in  18  CFR  385.2007,  in 
which  case  the  permit  shall  remain  in 
effect  through  the  first  business  day 
following  that  day.  New  applications 
involving  this  project  site,  to  the  extent 
provided  under  18  CFR  Part  4,  may  be 
filed  on  the  next  business  day. 
David  P.  Boergers,  , 

Secretary. 

(FR  Doc.  98-24519  Filed  9-11-98;  8:45  am) 
BILUNG  CODE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-140271;  FRL-6029-6] 

Research  Triangle  Institute, 
Incorporated;  Access  to  Trade  Secret 
Information 

AGENCY:  Environmental  Protection 
Agency  ([EPA). 
ACTION:  Notice. 

summary:  EPA  has  authorized  Research 
Triangle  Institute,  Incorporated  (RTI), 
3040  Comwallis  Road,  Research 
Triangle  Park.  NC  27709-2194,  for 
access  to  information  which  has  been 
submitted  to  EPA  under  sections  303. 
311,  312,  and  313  of  the  Emergency 
Plaiming  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  trade  secret 
information. 

DATES:  Access  to  the  trade  secret 
information  submitted  to  EPA  pursuant 


to  this  Notice  will  be  effective 
September  21, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  R.  Lewis,  Information 
Management  Division  (7407),  Office  of 
Pollution  Prevention  and  Toxics, 
Northeast  Mall  Rm.  G102,  401  M  St., 
SW.,  Washington,  DC  20460;  Telephone: 
202-260-4535. 

SUPPLEMENTARY  INFORMATION:  Under 
EPCRA,  industry  must  report 
information  on  the  presence,  use, 
production,  and  manufacture  of  certain 
chemicals  to  EPA. 

Under  contract  number  68-W7-0018, 
RTI  will  assist  the  Office  of  Pollution 
Prevention  and  Toxics.  Information 
Management  Division  in  performing 
economic  assessment  reseeirch  incident 
to  sufficiency  determinations  of  trade 
secret  claims  made  under  EPCRA  313. 
RTI  personnel  will  be  given  access  to 
EPCRA  section  303.  311,  312  and  313 
submissions  and  related  documents. 
Some  of  the  information  may  be  claimed 
or  may  be  determined  to  be  trade  secret. 
Personnel  will  be  required  to  sign  non- 
disclosure agreements  and  will  be 
briefed  on  appropriate  security 
procediu^s. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  303.  311.  312,  and  313  of 
EPCRA  that  EPA  may  provide  RTI 
access  to  these  trade  secret  materials  on 
a  need-to-know  basis.  All  access  to 
EPCRA  trade  secret  information  under 
this  contract  will  take  place  at  the  EPA 
address  Usted  above,  or  at  the  RTI 
offices  in  Research  Triangle  Park,  NC. 
Upon  termination  of  their  contract  or 
prior  to  termination  of  their  contract  at 
EPA's  request.  RTI  will  return  all 
materials  to  EPA. 

Clearance  for  access  to  EPCRA  trade 
secret  information  under  this  contract  is 
scheduled  to  expire  on  September  30, 
2001. 

List  of  Subjects 

Environmental  protection. 

Dated:  September  8, 1998. 
Allan  S.  Abramson, 

Director,  Information  Management  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  98-24591  Filed  9-11-98;  8:45  am) 
BILLING  CODE  6560-SO-F 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00553:  FRL-603CM] 

FIFRA  Scientific  Advisory  Panel; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  There  will  be  a  2-day  meeting 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  and  Food 
Quality  Protection  Act  (FQPA) 
Scientific  Advisory  Panel  (SAP)  to 
review  a  set  of  scientific  issues  being 
considered  by  the  Agency  in  connection 
with  guidance  for  conducting  small- 
scale  prospective  ground  water 
monitoring  studies  and  proposed 
revised  guidance  for  conducting 
terrestrial  Held  dissipation  studies.  A 
preliminary  document  was  drafted  in 
March  1998,  and  additional  issues  for 
clarification  were  identified.  Follovmig 
review  by  the  FIFRA  SAP,  the  guidance 
dociiment  will  be  forwarded  to  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  as  a  proposed 
test  guideline. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  October  14  and  Thursday, 
October  15, 1998,  from  8:30  a.m.  to  5:30 
p.m. 

Copies  of  the  Panel's  report  of  their 
recomnlendations  will  be  available 
approximately  30  working  days  after  the 
meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Embassy  Suites  Hotel,  1300  Jefferson 
Davis  Hwy.,  Arlington,  VA.  The 
telephone  number  for  the  hotel  is  (703) 
979-9799. 

By  mail,  submit  (1  original  and  30 
copies)  written  comments  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  H-wy.. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  Unit  U.  of  this  notice. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 


in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  will  be  included  in- the 
public  docket  by  EPA  without  prior 
notice.  The  public  docket  is  available 
for  pubhc  inspection  in  Rm.  119  at  the 
Virginia  address  given  above,  fi-om  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

The  Panel's  agenda  and  report  of  their 
recommendations  may  be  obtained  fi-om 
the  Public  Information  and  Records 
Integrity  Branch  or  from  the  FIFRA  SAP 
Website  at  http://www.epa.gov/ 
pesticides/SAP/. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Larry  C.  Dorsey,  Designated 
Federal  Official  (DFO),  FIFRA  Scientific 
Advisory  Panel  (7501),  Office  of 
Pesticide  Programs,  Enviromnental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location, 
telephone  number,  and  e-mail:  Rm. 
117S,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA;  (703)  305- 
5369;  e-mail: 

dorsey.laTry@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

At  the  meeting,  the  Agency  wrill 
present  its  guidance  docimient  for 
small-scale  prospective  ground  water 
monitoring  studies  for  review.  Data  from 
these  prospective  studies  may  be  used 
to  evaluate  the  potential  of  a  pesticide 
and  its  degradates  to  leach  through  the 
soil.  The  Agency  will  also  present 
revised  guidance  for  conducting 
terrestrial  field  dissipation  studies.  A 
joint  U.S.  EPA-Canada  workgroup  imder 
the  North  Atlantic  Free  Trade 
Agreement  (NAFTA)  Technical  Working 
Group  on  Pesticides  is  developing 
revised  guidance  for  conducting 
terrestrial  field  dissipation  studies  in 
the  United  States  and  Canada.  The 
terrestrial  field  dissipation  studies 
should  assess  the  most  probable  routes 
and  rates  of  pesticide  dissipation  imder 
actual  use  conditions  at  representative 
field  sites. 

Any  member  of  the  public  wishing  to 
submit  written  comments  should 
contact  the  DFO  at  the  address  or  the 
telephone  number  given  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
section  of  this  notice  to  confirm  that  the 
meeting  is  still  scheduled  and  that  the 
agenda  has  not  been  modified  or 
changed.  Interested  persons  are 
encouraged  to  file  written  comments 
before  the  meeting.  To  the  extent  that 
time  permits  and  upon  advanced 
written  request  to  the  DFO,  interested 
persons  may  be  permitted  by  the  Chair 


of  the  Scientific  Advisory  Panel  to 
present  oral  statements  at  the  meeting. 
There  is  no  limit  on  the  length  of 
written  comments  for  consideration  by 
the  Panel,  but  oral  presentations  before 
the  Panel  are  generally  limited  to 
approximately  5  minutes.  Oral 
presentations  will  only  be  permitted  as 
time  permits,  the  Agency  luges  the 
public  to  submit  written  comments 
instead  of  oral  presentations.  Persons 
wishing  to  make  oral  comments  and/or 
send  written  comments  should  notify 
the  DFO  and  submit  1  original  and  30 
copies.  Submit  written  conmients  as 
early  as  possible  to  ensure  that  the  Panel 
will  have  the  necessary  time  to  consider 
and  review  the  comments. 

n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  imder  docket 
control  number  OPP-00553  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including  . 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  record  is  located 
at  the  Virginia  address  in 
"ADDRESSES"  at  the  beginning  of  this 
notice. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  vdll 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  nimiber  OPP-00553. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

List  of  Subjects 

Enviroiunental  protection.  Pests  and 
pesticides.  Water  pollution. 

Dated:  September  9, 1998. 

Marda  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 

[PR  Doc  98-24576  Filed  9-9-98;  3:27  pm) 
BILUNG  CODE  «SM-60-f 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6155-8] 

State  Of  New  Jersey;  Final  Program 
Determination  of  Adequacy  of  State 
Municipal  Solid  Waste  Landfill  Permit 
Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  of 

adequacy  of  New  Jersey's  municipal 

solid  waste  landfill  permit  program. 

SUMMARY:  On  March  3, 1994,  the  State 
of  New  Jersey  applied  for  a  partial 
program  determination  of  adequacy  of 
its  municipal  solid  waste  landfill  permit 
program  under  Section  4005  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  This  section  requires  States 
to  develop  and  implement  permit 
programs  that  ensure  that  Municipal 
Solid  Waste  Landfills  (MSWLF)  which 
may  receive  hazardous  household  waste 
or  small  quantity  generator  waste  are 
obligated  to  comply  with  the  revised 
Federal  MSWLF  Criteria  (40  CFR  Part 
258).  New  Jersey  submitted  relevant 
regulations  that  corresponded  to  all 
sections  of  40  CFR  Part  258'  except  for 
Subpart  E — Groundwater  and  Corrective 
Action  Regulations.  On  December  6, 
1995,  the  State  of  New  Jersey  received 
final  partial  program  determination  of 
adequacy  for  all  portions  of  their 
municipal  solid  waste  landfill  permit 
program  with  the  exception  of 
regulations  corresponding  to  Subpart  E 
(60  FR  62,439-^1). 

Subsequent  to  that  date,  EPA 
redrafted  the  State  Implementation  Rule 
(SIR)  which  provides  procedures  by 
which  EPA  will  approve  or  partially 
approve  State  landfill  permit  programs. 
While  approvals  are  not  dependent 
upon  final  promulgation -of  the  SIR,  the 
States  are  encouraged  to  use  this 
doamient  as  a  guideline  in  interpreting 
requirements.  Prior  to  final  publication 
of  the  SIR,  agency  determinations  are 
made  based  on  statutory  authorities. 

Section  239.11(e)  of  the  SIR  states  that 
"any  partial  approval  adequacy 
determination  made  by  the  Regional 
Administrator  pursuant  to  this  section 
shall  expire  two  years  from  the  effective 
date  of  final  partial  program  adequacy 
determination  unless  the  Regional 
Administrator  grants  an  extension".  The 
Regional  Administrator  first  granted  the 
State  of  New  Jersey  a  six  month 
extension  until  June  7, 1998  to  achieve 
full  program  approval  for  its  MSWLF 
permit  program,  and  has  granted  a 
further  extension  until  December  7, 
1998  to  account  for  final  processing  of 
New  Jersey's  application.  Copies  of  the 


letter  bom  the  Regional  Administrator 
granting  those  extensions  have  been 
sent  to  parties  that  provided  comments 
on  the  tentative  partial  program 
determination  of  adequacy. 

On  February  3, 1998,  the  New  Jersey 
Deptulment  of  Environmental  Protection 
(NHDEP)  submitted  its  revised  New 
Jersey  Pollutant  Discharge  Elimination 
System  regulations  for  municipal  solid 
waste  landfills,  N.J.A.C.  7:14, 
Subchapter  9:  Groimd  Water  Monitoring 
Requirements  for  Sanitary  Landfills. 
EPA  reviewed  these  regulations  and 
foimd  them  to  be  consistent  with  the 
provisions  of  40  CFR  Part  258  Subpart 
E — Ground-Water  Monitoring  and 
Corrective  Action.  Accordingly.  EPA 
has  determined  that  the  New  Jersey 
solid  waste'landfiU  program  is  adequate 
in  all  respects  to  comply  with  40  CFR 
Part  258.  All  of  the  requirements  and 
obligations  in  the  State's  program  are  in 
effect  as  a  matter  of  State  law,  and  EPA's 
determination  does  not  impose  any  new 
requirements  with  which  the  regulated 
commimity  must  begin  to  comply. 

The  full  New  Jersey  application  is  on 
file  and  may  be  reviewed  at  the  regional 
EPA  office  in  New  York  or  alternatively 
at  the  offices  of  NJDEP  at  401  E.  State 
St.,  Trenton,  NJ.  The  contact  for  the 
State  is  John  Castner  at  609-984-5950. 

This  rule  will  become  effective 
without  further  notice  in  60  days  imless 
the  Agency  receives  relevant  adverse 
comment  or  notice  that  someone 
intends  to  submit  a  relevant  adverse 
comment  within  30  days.  Should  the 
Agency  receive  such  comments  or 
notice,  it  will  publish  a  timely  notice 
informing  the  public  that  this  rule  has 
not  taken  efiiect. 

FINAL  ACTION:  New  Jersey  is  granted  full 
program  determination  of  adequacy  for 
all  areas  of  its  municipal  solid  waste 
landfill  permit  program.  By  this  action, 
EPA  is  granting  New  Jersey  full  program 
determination  of  adequacy  for  all  parts 
of  its  mimicipal  solid  waste  landfill 
permit  program. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  New  Jersey  shall  be 
November  13, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  Graves,  U.S.  EPA  Region  II 
(2DEPP-RPB),  290  Broadway.  New 
York,  New  York  10007-1866.  Phone 
212-637-4099. 

SUPPLEMENTARY  INFORMATION: 
Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
bom  E.O.  12866  review. 


B.  Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
6d5(b),  I  hereby  certify  that  this  final 
approval  will  not  have  a  significant 
impact  on  a  substantial  nvimber  of  small 
entities.  It  does  not  impose  any  new 
burdens  on  small  entities.  This  notice, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

C.  Unfunded  Mandates  Act 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  federal 
mandate  that  may  result  in  estimated 
costs  to  state  or  local  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  The  EPA  has 
determined  that  the  approval  action 
being  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state  or  local  governments  in 
the  aggregate,  or  to  the  private  sector. 
This  federal  action  approves  preexisting 
requirements  under  state  law,  and 
imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to  State 
or  local  governments,  or  to  the  private 
sector,  result  from  this  action. 

D.  Executive  Order  12875 

E.O.  12875  is  intended  to  develop  an 
effective  process  to  permit  elected 
officials  and  other  representatives  of 
state  or  local  governments  to  provide 
meaningful  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates.  Since 
this  final  federal  action  approves 
preexisting  requirements  of  state  law,  no 
new  imfunded  mandates  result  from 
this  action.  See  also  the  discussion 
under  C,  above.  Unfunded  Mandates 
Act. 

E.  Executive  Order  13045 
E.O.13045,  effective  April  21. 1997, 

concerns  protection  of  children  bom 
environmental  health  and  safety  risks, 
and  applies  to  regulatory  action  that  is 
"economically  significant"  in  that  such 
action  may  result  in  an  aimual  effect  on 
the  economy  of  $100  million  or  more. 
The  EPA  has  determined  that  the 
approval  action  being  promulgated  will 
not  have  a  significant  effect  on  the 
economy.  This  federal  action  approves 
preexisting  requirements  under  state 
law,  and  imposes  no  new  requirements. 
Accordingly.  E.O.  13045  does  not  apply 
to  this  action. 

F.  Congressional  Review  Act 

Under  5  U.S.C.  Section  801(a)(1)(A). 
as  added  by  the  Small  Business 
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Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  action  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accoimting  Office  prior  to  publication 
of  this  action  in  today's  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  Section 
804(2). 

Authority:  This  notice  is  issued  under  the 
authority  of  Section  4005  of  the  Solid  Waste 
Disposal  Act,  as  amended.  42  U.S.C.  6946. 

William  J.  Muszynski, 

Acting  Regional  Administrator,  Region  H. 
(FR  Doc.  98-24607  Filed  9-11-98;  8:45  am) 
BILLMQ  COOE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-40033;  FRL-6027-8] 

Modifications  to  Enforceable  Testing 
Consent  Agreements/Testing  Consent 
Orders;  Notice  of  Availability 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  is  annoimcing  the 
availability  of  letters  regarding 
modifications  to  test  schedules  for 
chemical  testing  programs  tmder  section 
4  of  the  Toxic  Substances  Control  Act 
(TSCA).  These  modifications,  requested 
by  test  sponsors  and  approved  by  EPA 
in  1997,  have  been  incorporated  into  the 
enforceable  testing  consent  agreements/ 
testing  consent  orders  (ECAs)  to  which 
they  apply.  EPA  annually  publishes  a 
docimient  in  the  Federal  Register 


describing  all  of  the  modifications 
granted  by  letter  for  the  previous  year. 
ADDRESSES:  Copies  of  the  applications 
for  modifications  and  EPA  letters 
granting  approval  of  these  requests  are 
available  for  inspection.  EPA  has 
established  a  public  record  for  this 
notice  and  supporting  documentation 
imder  docket  control  number  OPPTS- 
40033.  Copies  of  each  application  and 
EPA's  letter  of  approval  can  also  be 
found  imder  the  individual  docket  file 
maintained  for  the  ECA  in  question.  The 
pubUc  record  is  available  for  inspection 
from  12:00  noon  to  4:00  p.m..  Monday 
through  Friday,  excluding  legal 
hoUdays,  in  the  TSCA  Nonconfidential 
Information  Center,  U.S.  EPA,  Rm.  NE- 
B607  Northeast  Mall,  401  M  St.,  SW., 
Washington.  D.C.  20460  or  fax:  (202) 
260-5069  or  E-mail:  oppt.ncic@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  IMrector, 
Environmental  Assistance  Office  (7408), 
Office  of  Pollution  Prevention  and 
Toxics,  Rm.  E-543B,  401  M  St.,  SW., 
Washington.  D.C.  20460,  (202)  554- 
1404,  TDD  (202)  554-0551,  Internet 
Address:  TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability: 

Internet 

Electronic  copies  of  this  doctmient 
and  various  support  documents  are 
available  from  the  EPA  Home  Page  at 
the  Federal  Register-Environmental 
Doomients  entry  for  this  document 
imder  "Rules  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/). 

Fax  on  Demand 

Using  a  fax  phone  call  202-401-0527, 
select  item  4349  for  a  copy  of  the  letters 
requesting  modifications  and  the  index. 


I.  Background 

EPA's  procedures  for  modifying  test 
standards  and  schedules  for  ECAs  under 
section  4  of  TSCA  are  found  at  40  CFR 
790.68.  These  procedures  allow  EPA  to 
approve  requested  modifications 
without  asking  for  public  comment  if 
the  modifications  do  not  alter  the  scope 
of  a  test  or  significantly  change  the 
schedule  for  its  completion.  Because 
these  modifications  relate  to 
insignificant  (i.e..  less  than  12  months) 
extensions  of  test  deadlines,  EPA 
approved  these  modifications  in  writing 
without  first  seeking  pubUc  notice  and 
comment  (40  CFR  790.68  (b)(iv)p). 
These  letters  are  placed  in  the  public 
record  and  the  modifications  are 
published  in  the  Federal  Register.  This 
notice  announces  modifications 
approved  from  January  1. 1997  through 
December  31, 1997.  No  modifications  to 
final  test  rules  were  requested  during 
this  period.  For  a  detailed  description  of 
the  rationale  for  these  modifications  and 
for  the  correspondence  relating  to 
specific  chemical  test  modifications, 
refer  to  the  public  record  for  the 
appropriate  chemical  substance  or  to  the 
public  record  for  this  notice  (OPPTS- 
40033). 

n.  Discussion  of  Modificatiolu 

Each  chemical  substance  discussed  in 
this  notice  is  identified  by  a  specific 
CAS  number  and  docket  control 
number.  The  following  table  lists  all 
chemical-specific  modifications 
approved  horn  January  1, 1997  through 
December  31, 1997. 


MODIFICATIONS  TO  TEST  STANDARDS  AND  ENFORCEABLE  TESTING  CONSENT  AGREEMENTS/TESTING  CONSENT  ORDERS 

(January  1, 1997  through  December  31, 1997) 


Chemical  Nanr)e/CAS  No. 

CFR  Cite 

Test 

Modifica- 
tions 

Dodcet  Control 
No. 

Final  Rules:  None. 

Enforceat}<e  Testing  Agreements/Orders:. 
Alkyl  Glycidyl  Ethers  (AGEs):. 
Alkyt    [Ci2   -   Cm]    Glycidyl    Ether   CAS 
#120547-52-6. 

Tertiary  Amyl   Methyl   Ether   (TAME)   CAS 
#994-05-8. 

799.5000 

799.5000 
799.5000 

Genetic  Toxicity  studies: 

The  Sedmonella  typtiimurium  reverse  muta- 
tion assay. 

Detection  of  gene  mutations  in  somatic  cells 
In  culture. 

Reoroductive  toxicity  study 

5 
5,5 

5 

5 

5 

40033/421 85B 
40033/421 80A 

Inhalation  toxicitv/neurotoxicity  study  

n-Amyl  Acetate  CAS  #628-63-7  

Acute     neurotoxicity-functional     observational 
battery  test. 

40033/421 34H 

Modifications 


1.  Modify  sampling  schedule. 

2.  Change  test  substance  (form/purity). 


3.  Change  non-cridcal  test  procedure  or 
condition. 
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4.  Add  satellite  group  for  further  testing. 

5.  Extend  test  or  protocol  deadline,  delete 
test  initiation  date. 

6.  Clarify  and/or  add  specific  guideline 
requirement. 

7.  Alter  specific  guideline  requirement 
approved  for  certain  test(s). 

8.  Correct  CAS  No. 

9.  Amend  test  standard. 

10.  Neurotoxicity  endpoint  rule. 

11.  Revise  protocol. 

Note:  Only  modifications  under  number  5 
in  the  above  table  were  approved  in  1997. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Exports,  Hazardous  substances. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  4,1998. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  98-24604  Filed  9-11-98;  8:45  am] 
BILUNGCOOE  6660-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

September  9, 1998. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportxinity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  nuanber.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  nvunber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utihty; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Persons  wishing  to  conunent  on 
this  information  collection  should 
submit  comments  November  13. 1998.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  shoiild 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  E)irect  all  comments  to  Les 
Smith.  Federal  Communications 
Commissions.  Room  234. 1919  M  St.. 
NW.  Washington,  DC  20554  or  via 
internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesniith@fcc.gov. 
SUPPt.EMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0411. 

Title:  Procedures  for  Formal 
Complaints  Filed  Against  Common 
Carriers. 

Form  Number:  FCC  Form  485. 

Type  of  Review:  Extension  of  a 
ciirrently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  5.645. 

Estimatea  Time  Per  Response:  2.95 
hours  (average). 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements;  Third  party  disclosure. 

Total  Annual  Buraen:  16.677  hours. 

Estimated  Cost  to  Respondents: 
$63,000. 

Needs  and  Uses:  In  the  Second  Report 
and  Order  issued  in  CC  Docket  No.  96- 
238.  the  Commission  made  certain 
changes  in  the  rules  for  formal 
complaints  filed  against  common 
carriers  to  make  them  move  more 
quickly.  Information  filed  pursuant  to 
47  CFR  1.720  et  seq.  is  provided  either 
with  or  in  response  to  a  formal 
complaint  to  determine  whether  or  not 
there  has  been  a  violation  of  the 
Communications  Act  of  1934,  as 
amended,  or  the  Commission's  Rules  or 
Orders.  Affected  respondents  are 
complainants  and  potential  defendant 
common  carriers. 

OMB  Control  Number:  3060-0785. 

Title:  Universal  Service  Worksheet. 

Form  Number:  FCC  Form  457. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  5,000. 

Estimated  Time  Per  Response:  13.69 
hours  (average). 

Total  Annual  Burden:  68,450  hours. 

Estimated  Cost  to  Respondents: 
$4,903,000. 

Frequency  of  Response: 
Recordkeeping;  On  occasion;  monthly; 


and  semi-annual  reporting 
requirements. 

Needs  and  Uses:  Section  54.703 
requires  all  telecommunications  carriers 
providing  interstate  telecommunications 
services,  providers  of  interstate 
telecommunications  that  offer  services 
to  others  for  a  fee,  and  pay  telephone 
providers  to  contribute  to  universal 
service  support  mechanisms. 
Contributors  must  file  the  Universal 
Service  worksheet  semi-annually.  The 
Commission  recently  revised  the 
worksheet  to.  among  other  things,  make 
explicit  that  contributors  must  report 
revenues  derived  from  presubscribed 
interexchange  carrier  charges.  The 
information  is  used  to  calculate 
contributions  to  universal  support 
mechanism. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

[FR  Doc.  98-24554  Filed  9-11-98;  8:45  am] 
nuMQ  coDC  cni-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection(s) 
Submitted  to  OMB  for  Review  and 
Approval 

September  3, 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 

collection  of  information  unless  it    

displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utihty.  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
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DATES:  Written  comments  should  be 
submitted  on  or  before  October  14, 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications,  Room 
234, 1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number  3060-0405. 

Title:  Application  for  Authority  to 
Construct  or  Make  Changes  in  an  FM 
Translator  or  FM  Booster  Station. 

Form  Number:  FCC  349. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection? 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  875. 

Estimated  Time  Per  Response:  4 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

rota7  Annual  Burden:  3,500  hours. 

Cost  to  Respondents:  $2,492,000. 

Needs  and  Uses:  FCC  Form  349  is 
used  to  apply  for  authority  to  construct 
a  new  FM  translator  or  FM  booster 
broadcast  station,  or  to  make  changes  in 
the  existing  facilities  of  such  stations. 
This  collection  also  includes  the  third 
party  disclosure  requirement  of  Section 
73.3580.  This  section  requires  local 
public  notice  in  a  newspaper  of  general 
circulation  of  the  filing  of  all 
applications  for  new  or  major  change  in 
facilities.  This  notice  must  be  completed 
within  30  days  of  the  tendering  of  the 
application.  This  notice  must  be 
published  at  least  twice  a  week  for  two 
consecutive  weeks  in  a  three-week 
period.  A  copy  of  this  notice  must  be 
placed  in  the  public  inspection  file 
along  with  the  application.  The  data  are 
used  by  FCC  staff  to  ensure  that  the 
applicant  meets  basic  statutory 
requirements  and  will  not  cause 
interference  to  other  licensed  broadcast 
services. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  9&-24499  Filed  9-11-98;  8:45  am] 

BILUNG  CODE  C712-10-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
SUMMARY:  Background.  On  June  15, 
1984,  the  Office  of  Management  and 
Budget  (OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act,  as 
per  5  CFR  1320.16,  to  approve  of  and 
assign  OMB  control  niunbers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  under  conditions  set  forth 
in  5  CFR  1320  Appendix  A.l.  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

REQUEST  FOR  COMMENT  ON  INFORMATION 
COLLECTION  PROPOSALS. 

The  following  information 
collections,  which  are  being  handled 
under  this  delegated  authority,  have 
received  initial  Board  approval  and  are 
hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
proposed  information  collections,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  imder  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility; 

b.  The  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Comments  must  be  submitted  on 
or  before  [insert  date  60  days  from 
publication  in  the  Federal  Register). 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  should  be 
addressed  to  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W..  Washington,  DC  20551,  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.14  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.14(a). 

A  copy  of  the  conmients  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  dociunents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  McLaughlin,  Chief,  Financial 
Reports  Section  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecommimications  Device  for  the  Deaf 
(TDD)  users  may  contact  Diane  Jenkins 
(202-452-3544),  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  without  revision,  of  the 
following  report: 
1.  Report  title:  Recordkeeping  and 
Disclosure  Requirements  Associated 
with  Securities  Transactions  Pursuant  to 
Regulation  H 

OMB  control  number.  7100-0196 

Frequency. 

development  of  policy  statement:  one- 
time trust  company  report; 

quarterly  transactions  recordkeeping: 
on  occasion; 

disclosure:  on  occasion; 

Reporters:  state  member  banks  and 
trust  companies 

Annual  reporting  hours:  168,141 

Estimated  average  hours  per  response: 
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development  of  policy  statement:  .50 
hours; 

trust  company  report:  .25  hours; 

transactions  recordkeeping:  .05  hours; 

disclosure:  .05  hoius 

Number  of  respondents: 

development  of  policy  statement:  77; 

trust  company  report:  ^76; 

transactions  recordkeeping:  1,193; 

disclosure:  1,193 
Small  businesses  are  affected. 

General  description  of  report  This 
information  collection  is  mandatory  (12 
U.S.C.  325).  If  the  records  maintained  by 
state  member  banks  come  into  the 
possession  of  the  Federal  Reserve,  they 
are  given  confidential  treatment  (5 
U.S.C.  552(b)(4),  (b)(6),  and  (b)(8)). 

Abstract:  State-chartered  member 
banks  and  trust  companies  effecting 
seciuities  transactions  for  customers 
must  establish  and  maintain  a  system  of 
records,  furnish  confirmations  to 
customers,  and  establish  written 
policies  and  procediu«s  relating  to 
securities  trading.  They  are  required  to 
maintain  records  for  three  years 
following  the  transaction.  These 
requiiements  are  necessary  for  customer 
protection,  to  avoid  or  settle  customer 
disputes,  and  to  protect  the  bank  against 
potential  liability  arising  imder  the  anti- 
fraud  and  insider  trading  provisions  of 
the  Securities  Exchange  Act  of  1934. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  with  revision,  of  the 
following  report: 
2.  Report  title:  Application  for 
Employment  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System 

Agency  form  number.  FR  28 

OMB  control  number.  7100-0181 

Frequency,  on  occasion 

Reporters:  employment  applicants 

Annual  reporting  hours:  8,500  hours 

Estimated  average  hours  per  response: 
1  hour 

Number  of  respondents:  8,500 
Small  businesses  are  not  affected. 

General  description  of  report :  This 
information  collection  is  required  to 
obtain  a  benefit  (12  U.S.C.  244  and 
248(1)).  Individual  respondent  data  are 
regarded  as  confidential  and  are  given 
confidential  treatment  imder  (5  U.S.C. 
552(b)(2)  and  (b)(6)). 

Abstract  The  Application  collects 
information  to  determine  the 
qualifications,  suitability,  and 
availability  of  appficants  for 
employment  with  the  Board.  The 
Application  asks  about  education, 
training,  employment,  and  other 
information  covering  the  period  since 
the  applicant  left  hi^  school.  Due  to 
the  natiue  of  the  Board's  business  the 
Board  proposes  to  add  a  question  on 


whether  the  applicant  owns  debt 
(bonds)  or  equity  (stocks)  interests  in 
certain  financial  institutions,  including 
banks  and  primary  government 
securities  dealers.  This  is  to  inform 
prospective  employees  that  divestiture 
may  be  required  upon  employment  with 
the  Board.  The  Board  also  proposes  to 
add  a  question  regarding  how  the 
applicant  learned  about  the  position  so 
that  the  staff  can  enhance  the  efficiency 
of  its  recruiting  efforts. 

Proposal  to  approve  under  OMB 
delegated  authority  the  implementaticm 
of  the  following  reports: 
3.  Report  titles:  Annual  Salary  Survey, 
ad  hoc  surveys,  and  Compensation 
Trend  Survey 

Agency  form  numbers:  FR  29a,  b,  c 

OMB  control  number,  to  be  assigned 

Frequency. 

FR  29a  -  once  each  year; 

FR  29b  -  on  occasion; 

FR  29c  -  once  each  year; 

Reporters:  employers  who  are 
competitors  with  the  Federal  Reserve 

Annual  reporting  hours: 

FR  29a  -  280  hours; 

FR  29b  -  20  hours; 

FR  29c  - 1,000  hours 

Estimated  average  hours  per  response: 

FR  29a  -  8  hours; 

FR  29b  - 1  horn-; 

FR  29c  -  2  hours 

Number  of  respondents: 

FR  29a  -  35  businesses; 

FR  29b  -  20  businesses; 

FR  29c  -  500  businesses; 
Small  businesses  are  affected. 

General  description  of  report  This 
information  collection  is  voluntary  (12 
U.S.C.  244  and  248(1))  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)  and  (b)(6)). 

Abstract:  The  surveys  collect 
information  on  salaries,  employee 
compensation  policies,  and  other 
employee  programs  from  employers  that 
are  considered  competitors  for  Federal 
Reserve  employees.  The  data  from  the 
surveys  primarily  are  used  to  determine 
the  appropriate  salary  structure  and 
salary  adjustments  for  Federal  Reserve 
employees. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  8, 1998. 
Jennifier  J.  Johnson, 
Secretary  of  the  Board. 
[PR  Ooc.  98-24553  Filed  9-11-98;  8:45AM] 
BMng  Cod*  6210-O1-F 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
appUed  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  29, 1998. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty.  Missoim  64198-0001: 

1.  Marvin  Dwight  Schlegel,  Swink, 
Colorado;  to  acquire  voting  shares  of 
First  Bankshares  of  Las  Animas,  Las 
Animas,  Colorado,  and  thereby 
indirectly  acquire  voting  shares  of  First 
National  Bank  of  Las  Animas,  Las 
Animas,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  9, 1998. 
Robert  deV.  Frierran. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-24611  Filed  9-11-98;  8:45  am] 
MLUNO  CODE  62ie-01-f 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
ptirsuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  ff  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
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nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  9, 
1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Southern  Bancorp,  Inc.,  Marietta, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Southern  National 
Bank,  Marietta,  Georgia  (in 
organization). 

B.  Federal  Reserve  Bank  of  Chicago 

(Philip  Jackson,  Applications  Officer) 


230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Petefisb.  Skiles  Bancshares,  Inc., 
Virginia,  IlUnois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Petefish, 
Skiles  and  Co.,  Virginia,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  9, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-24612  Filed  9-11-98;  8:45  am] 

BILLING  CODE  621(MI1-F 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  11  of  the 


Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consimimation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
pubhshed  in  tke  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transaction  Granted  Early  Termination 


ETdate 

Trans  No. 

ET  req  status 

03-AUG-98  

19983902 

G 
G 
G 

19983908 

G 
G 
G 

19983910 

G 

- 

G 
G 

19983912 

G 
G 
G 

19983916 

G 
G 
G 

19983917 

G 
Q 

G 

19983924 

G 
G 
G 

19983925 

G 
G 
G 

19983926 

G 
G 

— 

G 

19983927 

G 

G 
G 

19983928 

G 
G 
G 

19983934 

G 
G 
G 

19983938 

G 
G 

. 

G 

19983943 

G 
G 
G  ■ 

- 

19983944 

G    ^ 
G 

Party  name 


Marshall  S.  Cogan. 

Foamex  International  Inc. 

Foamex  International  Inc. 

General  Electric  Company. 

Roben  J.  Gangi. 

Bomar  Industries  International,  Inc. 

Zurich  Insurance  Company. 

Superior  National  Insurance  Group,  Inc. 

Superior  National  Insurance  Group,  Inc. 

Compaq  Computer  Corporation. 

Dana  Corporation. 

CC  Finance  LLC. 

Nationwide  Electric,  Inc. 

Rot>ert  8.  Allison. 

The  Allison  Company. 

Sun  Microsystems,  Inc. 

NetDynamics,  Inc. 

NetDynamics,  \vc. 

Fortune  Brands,  Inc. 

Victor  S.  Trione. 

Geyser  Peak  Partners. 

Fortune  Brands,  Inc. 

Mari<  H.  Trione. 

Geyser  Peak  Partners. 

Fortune  Brands,  Inc. 

Trione  Wines,  Inc. 

Geyser  Peak  Partners. 

State  Automobile  Mutual  Insurance  Company. 

Farmers  Casualty  Company  Mutual. 

Farmers  Casualty  Company  Mutual. 

Group  Maintenance  America  Corp. 

G.  Bruce  Duthie. 

Reliable  Mechanical,  Inc. 

Capricorn  Investors  II,  L.P. 

President  and  Fellows  of  Hansard  College. 

CCC  Information  Services  Group,  Inc. 

KKR  1996  Fund  (Overseas),  Limited  Partnership. 

Willis  Corroon  Group  pic. 

Willis  Corroon  Group  pic. 

Bert(shire  Hathaway  Inc. 

Richard  T.  Santulii. 

Executive  Jet,  Inc. 

Richard  T.  Santulii. 

Bert<shire  Hathaway  Inc. 
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ET  date 


04-AtJG-98 


Trans  No. 


06-AUG-98 


19983946 


19983947 


19983949 


19983950 


19983955 


19983958 


19983964 


19983967 


19983756 


19983952 


19983858 


19983866 


19983868 


19983869 


19983874 


19983887 


19983889 


19983897 


19983913 


19983915 


19983921 


19983922 


19983930 


19983935 


ET  req  status 


G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 

G 
G 
G 
G 
G 
G 
G 
G 
Q 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 


Party  name 


Berkshire  Hathaway  Inc. 

Occidental  Petroleum  Corporation.        "  « 

N.V.  Koninklije  Nederlandsche  Petroleum  Maatschap. 

Compania  Shell  de  Colombia  Inc. 

ConAgra,  Inc. 

RJR  Nabisco  HoWings  Corp. 

Nat)isco,  Inc. 

SchnekJer  National,  Inc.  Voting  TnjsL 

Landstar  System,  Inc. 

Landstar  Poole,  Inc. 

Superior  Services,  Inc. 

GeoWaste  Incorporated. 

GeoWaste  Incorporated. 

Alpine  Equity  Partners  L.P. 

PRIMEDIA  Inc. 

Daily  Racing  Form,  Inc. 

Intertaken  Investment  Partners,  L.P. 

Pratt  Family  Hokjings  Trust 

Vtsy  Paper  (IN),  Inc. 

Madison  Deartxim  Capital  Partners  II,  L.P. 

Code,  Hennessy  &  Simnwns  Limited  Partriership. 

Woods  Equipment  Company. 

Blackstone  Capital  Partners  II  Merchant  Banking  Fun  LP. 

RES  Holding  Corporation. 

RES  Holding  Corporation. 

Sommer  Allibert,  S.A. 

Buddy  E.  Williams. 

Stuart  Flooring  Corp. 

Allied  Waste  Industries,  Inc. 

Frank  Ward  Sr. 

Illinois  Recycling  Servk^es,  Inc.,  et  al. 

Cabletron  Systems,  Inc. 

NetVanage,  Inc. 

NetVanage,  Inc. 

Crescent  Operating,  Inc. 

Ronald  C.  Cariston  as  Co-Trustee  for  Cariston  Famil  Trust 

Western  Traction  Company. 

Summit  Ventures  III,  LP. 

Reckitt  &  Colennan  pic. 

Reckitt  &  Coleman  Inc. 

BellSouth  Corporation. 

American  Telecasting,  IfK. 

American  Telecasting  of  Central  Fkxida,  Inc.  and  American  Telecasting  of  Fort 

Myers,  Inc. 
Cort  Business  Servrces  Corporation. 
Robert  S.  Baker. 
Instant  Interiors  Corporation. 
Telephone  and  Data  Systems,  Inc.  Voting  Trust. 
GTE  Corporation. 

Eastem  North  Carolina  Cellular  Joint  Venture. 
Prashant  Fadia. 
Cotelligent  Group,  Inc. 
Cotelligent  Group,  Inc. 

Hellman  &  Friedman  Capital  Partners  III,  LP. 
Cart  Ruderman. 
Universal  Media,  Inc. 
J.M.  Huber  Corporation. 
Lhoist,  SA  (Belgium). 
Faxe  Paper  Pigments  (Danmart<). 
Adventist  Health  System  Healthcare  Corporatkm. 
Southwest  Volusia  Healthcare  Corporation. 
Souttiwest  Volusia  Healthcare  Corporatk>n. 
The  Walt  Disney  Company. 
Howard  A.  Kalmenson. 
Illinois  Lotus  Corp. 
The  Watt  Disney  Company. 
Lilli  K.  Rosenbtoom. 

Illinois  Lotus  Corp.  — 

N.R.  Puri. 

Perry  Judd's  HokJings,  Inc. 
Port  City  Press,  Inc. 
CareMatrix  Corporation. 
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Transaction  Granted  Early  Termination— Continued 


ETdate 

Trans  No. 

ET  req  status 

Party  name 

G 

Islandia  Ck)mmunity  for  Seniors  Operating  Company,  LLC. 

G      ■ 

Islandia  Community  for  Seniors  Operating  Company,  LLC. 

19983951 

G 
G 
G 

Fresh  America  Corp. 

Joseph  M.  Cognetti. 

Jos.  Natarianni  &  Co.,  Ina                                     "         - 

19983959 

G 

Kjell  Inge  Rokke. 

G 
G 

Aker  RGI  ASA. 
AkerRGlASA. 

19983962 

G 
G 
G 

DLJ  Merchant  Banking  Partner  II,  LP. 
DeCrane  Holdings,  Co. 
DeCrane  Holdings  Co. 

19983966 

G 
G 

DLJ, Merchant  Banking  Partner  II,  LP. 
DeCrane  Aircraft  Holdings  Inc. 

G 

DeCrane  Aircraft  Holdings  Inc. 

19983969 

G 
G 
G 

Weeks  Marine,  Inc. 

T.L  James  &  Company,  Inc. 

T.L  James  &  Company,  Inc. 

19983970 

G 
G 
G 

PrimeSource,  Inc. 
Bell  Industries,  Inc. 
Bell  Industries,  Inc. 

19983978 

G 
G 
G 

Charles  R.  Wolf. 
Eastman  Kodak  Company. 
Fox  Photo  Inc. 

19983980 

G 
G 
G 

Home  Products  International,  Inc. 
Alljert  B.  Cheris. 
Tenex  Corporation. 

19983984 

G 
G 
G 

Welsh,  Carson,  Anderson  &  Stowe  VII,  LP. 
Alliance  Data  Systems  Corporation. 
Alliance  Data  Systems  Corporation. 

19983987 

G 
G 
G 

Joseph  Littlejohn  and  Levy  Fund  II,  LP. 
Western  Building  Products,  Inc. 
Westem  Buikjing  Products,  Inc. 

19983991 

G 
G 
G 

Stitchting  Dogwood,  Curacao  N.A.                                  "" 
Ralph  Manaker. 
BTIA  Holdings,  Inc. 

19983992 

G 
G 
G 

Gottschalks  Inc. 
El  corte  Ingles,  S.A. 
The  Harris  Company. 

19983993 

G 
G 
G 

El  Corte  Ingles,  S.A. 
Gottschalks  Inc. 
Gottschalks  Inc. 

19983994 

G 
G 

Mail-Well,  Inc. 
Nicholas  J.  Kollman. 

G 

Kollman  Graphics,  Inc. 

07tAUG-98  .... 

19981179 

G 
G 
G 

Jacor  Communications,  Inc. 

Employers  Insurance  of  Wausau  A  Mutual  Company. 

Employers  Insurance  of  Wausau  A  Mutual  Company. 

19981180 

G 
G 
G 

Jacor  Communications,  Inc. 
Nationwide  Mutual  Insurance  Company. 
Nationwkle  Communications,  Inc. 

19983328 

G 
G 
G 

Affiliated  Computer  Services,  Inc. 
Anacomp,  Inc. 
Anacomp,  Inc. 

19983971 

G 
G 
G 

Elan  Corporation,  pte. 
Cytel  Corporation. 
Cytel  Corporation. 

19983976 

G 
G 
G 

SunAmerIca  Inc. 

Stock  Trust 

MBL  Life  Assurance  Corporation. 

19983989 

G                    . 

G 

G 

KTI,  Inc. 
FCR,  Inc. 
FOR,  Inc. 

19983995 

G 
G 
G 

WartHjrg,  Pincus  Equity  Partners,  L.P.                                             * 
Pfizer  Inc.                                   ~ 
American  Medical  Systems. 

19983996 

G 

Providence  Equity  Partners.  LP. 

- 

G 
G 

Marks  Group,  Inc.  (The). 
Cable  Assets. 

19983999 

G 
G 
G 

Time  Warner  Inc. 
Time  Warner  Inc. 
Paragon  Communk^ations. 

-^ 

19984000 

G 

General  Parts,  Inc. 
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TRANSACTION  GRANTED  EARLY  TERMINATION— Continued 


ETdate 

Trans  No. 

ET  req  status 

Party  name 

G 

Keystone  Autonrwtive  Industries,  Inc. 

G 

R^x^ic  Automotive  Parts  Sales,  Inc. 

19984001 

G 

United  Rentals,  Inc. 

G 

John  T.  Boran,  Sr. 

G 

Rental  Tools  &  Equipment  Co.  Intematnnal.  Inc. 

G 

Doran  Limited  Partnership. 

19984007 

G 

McLeodUSA  Incorporated. 

G 

CILCORP  Inc. 

G 

QST  Communications  Inc. 

19984008 

G 

Scotsman  Holdings,  Inc. 

G 

Raymond  A.  Woodridge. 

- 

G 

Space  Master  International,  Inc. 

19984009 

G 

Samuel  J.  Heyman. 

G 

Asbestos  Settlement  Trust 

G 

Celotex  Corporation. 

19984014 

G 

United  Rentals,  Inc. 

G 

Terrance  J.  and  Nancy  McClinch. 

G 

McClinch  Equipment  Services,  Inc.,  McClinch,  ln& 

19984016 

G 

Esterline  Technologies  Corporation. 

G 

Kirkhill  Rubber  Company. 

G 

Kirkhill  Rubber  Company. 

19984017 

G 

Hughes  Supply,  Inc. 

G 

Irrevocable  Gifting  Trust  Under  Agreement  Charles  Caye. 

G 

W.C.  Caye  &  Company,  Inc. 

19984019 

G 

The  ServiceMaster  Company. 

G 

Craig  A.  Ruppert. 

G 

Ruppert  Landscape  Company.  Inc. 

19984020 

G 

Mr.  Craig  Ruppert. 

G 

The  ServiceMaster  Company. 

G 

The  ServiceMaster  Company. 

19984032 

G 

UPMC  Health  System. 

G 

Horizon  Health  System.  Inc. 

G 

Horizon  Health  System.  Inc. 

19984036 

G 

Mueller  Industries,  Inc. 

G 

Richard  A.  Kuhlman. 

G 

B&K  Industries,  Inc. 

19984037 

G 

Mueller  Industries,  Inc. 

G 

Jeffrey  A.  Berman. 

G 

B&K  Industries,  Inc. 

19984059 

G 

Hicks  Muse,  Tate  &  Furst  Equity  Fund  IH,  LP. 

G 

Nestle'  S.A. 

G 

Nestle-  USA,  Inc. 

19984063 

G 

ProfitSource  Corporation. 

G 

Brite  Voice  Systems,  Inc. 

m 

G 

TSL  Services,  Inc. 

19984065 

G 

Ivex  Packaging  Corporation. 

G 

Gus  R.  Poulis. 

G 

Bleyer  Industries,  Inc. 

19984066 

G 

Fleetwood  Enterprises,  Inc. 

G 

Dennis  Adams. 

G 

Southerns  Lifestyle  Manufactured  Housing,  Inc. 

19984074 

G 

Koninklijke  Philips  Electronka  N.V.  f 'Phillips"). 

G 

ATL  Ultrasound.  Inc. 

G 

ATL  Ultrasound.  Inc. 

10-Augu-98  

19983906 

G 

Sanford  R.  Penn.  Jr. 

G 

Apple  South.  Inc. 

G 

Apple  South.  Inc. 

19983981 

G 

Essex  International  Inc. 

G 

N.  Rotjert  Hayes. 

G 

Active  Industries,  Inc. 

19983988 

G 

HBO  &  Company. 

G 

US  Servis,  Inc. 

G 

US  Servis,  Inc. 

19984005 

G 

Regal  Cinemas,  Inc. 

G 

Act  III  Cinemas,  Inc. 

G 

Act  III  Cinemas,  Inc. 

19984025 

G 

EXOR  Group  S.A. 

G 

Cortec  Group  Fund,  LP. 

G 

Anaheim  Manufacturing  Company. 

19984033 

G 

Key  Energy  Group,  Inc. 

■ 

G 

John  R.  Stanley. 

G 

TransTexas  Gas  Corporation. 

¥?_J 1      ¥» !_*. /Xr_l        r>f\        XT  — 
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Transaction  Granted  Early  Termination— Continued 


ETdate 

Trans  No. 

ET  req  status 

n-AUG-98  

19981166 

G 
G 
G 

19983025 

G 
Q 
G 

19983894 

G 
G 
G 

19984018 

G 
G 
Q 
G 
G 
6 

19984049 

G 
G 
G 

19984054 

G 

G    . 
G 

19984058 

G 
G 

— 

G 

— 

G 

12-AUG-98  

19983758 

G 

G 

G 

19983901 

G 

G    : 

- 

G     . 

19983963 

G 
G 
G 

19983973 

G 
Q 
G 

19984050 

G    .  . 

G 

G 

19984051 

G 
G 
G 

13-AUG-98  

19984003 

G 

G 

G 

19984011 

G 
G 
G 

19984012 

G 
G 
G 

19984035 

G 
G 
G 

19984055 

G 

G 
G 

19984076 

G 

— 

G 
G 

19984077 

G 
G 
G 

19984078 

G 
G 
G 

14-AUG-98  

199a3«38 

G 
G 
G 

19983845 

G 
G 
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Transaction  Granted  Early  Termination— Continued 


Party  name 


Dean  Foods  Company. 

George  W.  Barter,  Jr. 

Barber  Dairies,  Inc. 

W.D.  Company,  Inc. 

Mercantile  Stores  Company. 

Mercantile  Stores  Company. 

Country  Pure  Foods,  Inc. 

Quaker  Oats  Company  (The). 

Ardmore  Farms,  Inc. 

Atlas  Copco  A.B.. 

Clementina-Clemco  Holdings,  Inc. 

Clementina  Equipment  Compiany. 

Clementina  Ltd. 

Wilkinson  Equipment  Corp. 

Clementina  Refinery  Services. 

Oglet)ay  Norton  Company. 

John  H.  Waters. 

Filler  Products,  Inc. 

Akzo  Nobel  NV. 

Elementis  pic. 

Akcros  Chemk:als  America. 

VKran  Corporation  Inc. 

Randall  R.  QuasL 

Quast  Transfer,  Inc. 

Quast  Realty,  Inc. 

TA/Advent  VIII.  LP. 

New  MokJings,  Inc. 

New  HokJings,  Inc. 

B.J.  McCombs. 

Minnesota  Vikings  Limited  LiatMlity  Partnership. 

Minnesota  Vikings  Ventures,  Inc. 

Gulfstream  Aerospace  Corporatkxi. 

Kimberty-Ctark  Corporatkm. 

K-C  Aviatkm  Inc. 

Credit  Suisse  Group. 

htetional  Heritage  Life  Insurance  Company  in  Liquklatton. 

Investors  Insurance  Corporatk)n. 

John  F.  Allen. 

First  Sierra  Financial,  Inc. 

First  Sierra  Financial,  Inc. 

First  Sierra  Financial,  Inc. 

John  F.  Allen. 

Oliver-Allen  Corporatk>n,  Inc. 

Randall  L  Moffat 

Randall  L  Moffat. 

FSN  Cable,  Ltd. 

Interpool  Inc. 

XTRA  CorporatkMi. 

XTRA  Corporatk>n. 

Apollo  Investment  Fund,  IV.. 

XTRA  Corporation. 

XTRA  Corix)ration. 

The  Sisters  of  Mercy  of  ttie  Americas. 

Saint  Elizabeth  Medical  Center. 

Saint  Elizabeth  Medical  Center. 

Miami  Computer  Supply  Corporation. 

ConsolKJated  Media  Systems,  Inc. 

Consolidated  Media  Systems,  Inc. 

RMI  Titanium  Company. 

Richard  R.  Burhart. 

New  Century  Metals,  Inc. 

Richard  R.  Burithart. 

RMI  Titanium  Company. 

RMI  Titanium  Company. 

RMI  Titanium  Company. 

Joesph  H.  Rtee. 

New  Century  Metals,  Inc. 

ABS  Capital  Partners  II,  LP. 

Physicians  Quality  Care,  Inc. 

Physicians  Quality  Care,  Inc. 

Hannover  Finanz  W&G  Berteligungsgesellschaft  mb. 

Ten'ence  J.  Gooding. 


ET  date 

Trans  No. 

ET  req  status 

Party  name 

G 

Wavetek  Corporatk>n. 

19983929 

G 

Davkj  D.  Smith. 

G 

Herb  Gordon  Auto  Worid,  Inc. 

G 

Herb  Gordon  Auto  World,  Inc. 

19983939 

G 

Advanced  Digital  Information  Corporatk>n. 

G 

Raytheon  Company. 

G 

EMASS.  Inc. 

19983979 

G 

Rental  Servk:e  Corporatioa 

G 

APi  Group,  Inc. 

G 

New  Reach  Company,  Inc. 

19984040 

G 

Edison  International. 

G 

SECOM  Co.,  Ltd. 

G 

Westec  Residential  Security,  Inc., 

G 

Valley  Burglar  &  Fire  Alarm  Co.,  Inc. 

19984053 

G 

Chase  Manhattan  Corporation,  (The). 

G 

Spencer  H.  Kim. 

G 

Pioneer  Aluminum,  Inc. 

19984061 

G 

Bruce  Bun-ows. 

G 

Untied  States  Filter  Corporation. 

G 

United  States  Filter  Corporation. 

19984064 

G 

Maxxim  Medk:al,  Inc.  a  Texas  Corporatkm. 

G 

Allegiance  Corporation. 

G 

Allegiance  Healthcare  Corporatkxi. 

19984075 

G 

Philip  F.  Anschutz. 

G 

Jerry  H.  Buss. 

G 

The  Los  Angeles  Lakers,  Inc. 

19984087 

G 

Northland  Telecommunications  Corpora1k>n. 

G 

Northland  Cable  Properties  Five  Limited  Partnership. 

G 

Northland  Cable  Properties  Five  Limited  Partnership. 

G 

Corsrcana  Media,  Inc. 

19984090 

G 

Maries  Bros.  Jewelers,  Inc. 

G 

Cariyle  &  Co.  Jewelers. 

G 

Cariyle  &  Co.,  of  Montgomery,  J.E.  Caklwell  Co. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
D.C.  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[PR  Doc.  98-24595  Filed  9-11-98;  8:45  am) 
BILUNG  CODE  67SI>-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  IRS  Project  1099. 

OMBiVo.:  New. 

Description:  This  is  a  voluntary 
program  which  provides  States'  Child 
Support  Enforcement  agencies  upon 

Annual  Burden  Estimates 


their  request  access  to  all  of  the  earned 
and  imeamed  income  information 
reported  to  IRS  by  employers  and 
financial  institutions.  The  IRS  1099 
information  is  used  to  locate 
noncustodial  parents  and  to  verify       ~~" 
income  and  employment,  which  has 
proven  essential  to  accurately 
establishing  and  enforcing  child  support 
obligations. 

Respondents:  (General  purpose 
statistics. 


Instrument 

Numt>er  of 
respondents 

Number  of 
responses 
per  re- 
spondent 

Average 

burden  per 

response 

(hours) 

Total  bur- 
den hours 

Project  1099 

43 

12 

2 

1032 

Estimated  Total  Annual  Burden: 
1032. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families.  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenada,  SW., 


Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  0MB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 


within  30  days  of  pubUcation.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  budget.  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington.  DC  20503.  Attn:  Ms. 
Wendy  Taylor. 
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Dated:  September  8, 1998. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  98-24556  Filed  9-11-98;  8:45  am] 

BILUNG  COOe  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docltet  No.  98O-0389] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Notification  of  a 
Health  Claim  or  a  Nutrient  Content 
Claim  Based  on  an  Authoritative 
Statement;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  August  13,  1998  (63  FR 
43400).  The  document  announced  an 
opportunity  for  public  comment  on  a 
proposed  collection  of  information; 
specifically,  comments  on  the 
submission  of  notifications  of  health 
claims  or  nutrient  content  claims  based 
on  authoritative  statements  of  scientific 
bodies.  The  notice  published  with  two 
errors.  This  document  corrects  those 
errors. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
98-21796,  appearing  on  page  43400  in 
the  Federal  Register  of  Thursday. 
August  13, 1998,  the  following 
corrections  are  made: 

1.  On  page  43400,  in  the  third 
column,  in  the  sixth  line  from  the 
bottom  "0910-0347— Extension)"  is 
corrected  to  read  "0910-0374 — 
Extension)". 

2.  On  page  43401,  in  the  first  column, 
beginning  in  the  fourth  line,  "of  a 


scientific  body  of  the  Federal 
Government  or  the  National  Academy  of 
Sciences.  Under  these  sections  of  the 
act,  a  food  producer  that  intends  to  use 
such  a  claim  must  submit  a  notification 
of  its  intention  to  use  the  claim  120  days 
^before  it  begins  marketing"  is  corrected 
to  read  "of  certain  scientific  bodies  of 
the  Federal  Government  or  of  the 
National  Academy  of  Sciences  or  any  of 
its  subdivisions.  Under  these  sections  of 
the  act,  a  food  producer  may  use  such 
a  claim  in  the  labeling  of  an  appropriate 
product  120  days  after  a  complete 
notification  of  the  claim  is  submitted  to 
FDA." 

Dated:  September  2, 1998. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-24498  Filed  9-11-98;  8:45  am] 

BILUNG  CODE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-0373] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  FDA 
Recall  Regulations 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  14. 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235, 


Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507).  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

FDA  Recall  Regulations— Part  7  (21 
CFR  Part  7),  Subpart  C— (OMB  Control 
Number  0910-0249 — Extension) 

These  regulations  were  established  to 
provide  guidance  to  manufacturers  on 
recall  responsibilities.  These 
responsibilities  include  development  of 
a  recall  strategy;  providing  complete 
details  of  the  recall  reason,  risk 
evaluation,  quantity  produced, 
distribution  information,  firm's  recall 
strategy  and  a  contact  official;  notifying 
direct  accounts  of  the  recall  and  to 
provide  recipients  with  a  ready  means 
of  reporting  to  the  recalling  firm; 
provide  periodic  status  reports  so  FDA 
can  assess  the  progress  of  the  recall.  The 
recall  provisions  provide  the 
information  necessary  for  FDA  to 
monitor  recalls  and  assess  the  adequacy 
of  a  firm's  efforts  in  a  recall.  It  also 
permits  FDA  to  evaluate  whether  a 
recall  has  been  completed  in  a  manner 
that  assures  that  unreasonable  risk  of 
substantial  harm  to  the  public  health 
has  been  eliminated.  The  guidelines 
apply  to  all  regulated  products  (i.e., 
food,  including  animal  feed;  drugs, 
including  animed  drugs;  medical 
devices,  cosmetics;  and  biological 
products  intended  for  human  use. 

In  the  Federal  Register  of  June  9. 1998 
(63  FR  31502),  the  agency  requested 
comments  on  the  proposed  collections 
of  information.  No  significant  comments 
were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .- 

-Estimated  Annual  Reporting 

Burden  > 

21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

7.42 

7.46  and  7.49 

7.53 

7.55{b) 

Totals 

1.712 
1.712 
1.712 
1,712 

1 
1 
1 
1 

1.712 
1.712 
1.712 
1.712 

1.8 
4 
36 
2 

3,082 
6,848 

61,63? 
3,424 

74,986 

^  There  are  no  capital  costs  associated  witti  this  collection  of  infonnation. 
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Due  to  a  typographical  error,  the 
"Annual  Frequency  per  Response"  for 
21  CFR  7.42,  7.46  and  7.49,  7.53,  and 
7.55(b)  were  reported  as  "4"  in  FDA's 
June  9, 1998,  notice  providing  60  days 
for  public  comment  on  this  collection  of 
information.  Therefore,  the  totals  for 
"Total  Annual  Responses"  and  "Total 
Hours"  were  reported  incorrectly.  Table 
1  of  this  docimient  reflects  the  correct 
annual  frequency  per  response,  total 
annual  responses  and  total  burden 
hours. 

Dated:  September  3, 1998. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  98-24496  Filed  9-11-98;  8:45  am] 

Baimo  cooE  4160-oi-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Cooperative  Agreements  With  National 
HIV/AIDS  Organizations 

AGENCY:  Health  Resources  and  Services 

Administration. 

ACTION:  Notice  of  limited  competition 

for  cooperative  agreements  with 

national  HIV/ AIDS  organizations. 

SUMMARY:  The  Health  Resources  and 
Services  Administration's  (HRSA)  HIV/ 
AIDS  Bureau  (HAB)  annoimces  a 
limited  competition  to  support  the 
development  and  performance  of 
specialized  technical  assistance 
activities  for  HRSA's  HIV/ AIDS  Title  IV 
gremtees  imder  Section  2671  of  the 
Public  Health  Service  Act,  as  amended 
by  the  Ryan  White  CARE  Act 
Amendments  of  1996,  Public  Law  104- 
146,  dated  May  20. 1996  (PHS  Act),  and 
to  support  the  development  of  materials 
{md  training  for  AIDS  Education  and 
Training  Centers  imder  Section  2692  of   , 
the  PHS  Act. 

HRSA  is  limiting  competition  to  three 
national  HTV/AIDS  organizations:  the 
National  Alliance  of  State  and 
Territorial  AIDS  Directors  (NASTAD), 
the  National  Pediatric  k  Family  HIV 
Resolute  Center  (NPHRC).  and  AIDS 
Policy  Center  for  Children.  Youth  and 
Families  (APC).  In  cooperation  with 
HRSA.  these  three  organizations  wrill 
engage  in  a  number  of  activities  that 
include  technical  assistance  to  Title  IV 
grantees,  policy  analysis,  materials 
development,  and  training  for  HRSA's 
Ryan  White  programs.  Assistance  will 
be  provided  only  to  these  three 
organizations.  No  other  applications  are 
solicited,  nor  will  they  be  accepted. 


These  three  organizations  are  the  only 
qualified  entities  to  provide  the  services 
specified  imder  this  cooperative 
agreement  because: 

1.  NASTAD  is  the  only  officially 
established  organization  that  represents 
the  State  and  Territorial  AIDS  Directors 
in  all  50  States  and  all  U.S.  Territories. 
As  such,  it  represents  the  officials  from 
throughout  the  U.S.  who  have 
responsibility  for  designing, 
implementing,  and  evaluating  HIV/ 
AIDS  service  programs  for  uninsured 
and  underinsiured  populations.  In 
addition,  NASTAD  has  already 
established  mechsmisms  for 
commimicating  HIV/ AIDS  information 
to  States  and  the  political  subdivisions 
of  the  States  that  implement  HRSA's 
CARE  Act  programs. 

2.  NPHRC  is  uniquely  qualified  to 
assure  the  provision  of  effective 
technical  assistance  through  its  clinical 
experience  and  capacity  in  promoting 
the  organization  and  maintenance  of 
comprehensive,  coordinated  care  that  is 
linked  to  research  for  children,  youth, 
women  and  families  affected  by  HIV/ 
AIDS.  As  a  HRSA  supported  national 
resource  center,  NPHRC  and  its  clinical 
staff  has  unique  access  to  providers 
throughout  the  U.S.  to  assure  the  needs 
of  this  population  are  addressed  across 
all  venues. 

3.  APC  has  extensive  knowledge  and 
experience  in  assessing  adolescent  AIDS 
comprehensive  care,  policy.  The 
organization  has  considerable 
credibility  among  existing  adolescent 
clinical  care  providers,  researchers  and 
consumers  and  a  demonstrated  in-depth 
imderstanding  of  the  Ryan  White  CARE 
Act. 

Grants/Amounts 

Approximately  $600,000  is  available 
in  fiscal  year  (FY)  1998  for  a  12-month 
budget  period  with  a  project  period  of 
3  years  for  these  three  organizations. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  and  the  availability 
of  funds. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  may  be  obtained 
fixjm  Ms.  Angela  Powell- Yoimg,  Chief, 
Technical  Assistance  Branch,  Division 
of  Training  and  Technical  Assistance, 
HIV/AIDS  Bureau,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  7-13,  Rockville, 
Maryland  20857.  The  telephone  number 
is  (301)  443-9091  and  the  fax  number  is 
(301)  594-2835. 


Dated:  September  4, 1998. 
Claude  Earl  Fox, 
Administrator. 

[FR  Doc.  98-24557  Filed  9-11-98;  8:45  am] 
BILUNQ  COOE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services  ~ 

Administration  (HRSA) 

HRSA  AIDS  Advisory  Committee  Care 
Act  Reauthorization  Workgroup 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA). 

ACTION:  Notice  of  public  meeting  and 
opportunity  to  provide  written 
comments. 

SUMMARY:  On  December  2, 1997,  the 
HRSA  AIDS  Advisory  Committee 
(HAAC)  established  the  Ryan  White 
CARE  Act  Reauthorization  Workgroup. 
The  workgroup  is  seeking  public  input 
about  future  HIV/ AIDS  care  program 
directions  including  issues  related  to 
the  second  reauthorization  of  the  Ryan 
White  CARE  Act.  The  HAAC  will 
subsequently  submit  a  set  of  formal 
recommendations  relating  to  future 
program  directions  and  reauthorization 
issues  to  the  HRSA  Administrator. 

DATES:  A  public  meeting  will  be  held  on 
October  9, 1998,  from  8:30  a.m.  to  5:00 
p.m.,  to  obtain  public  input  into  future 
program  directions  and  issues  related  to 
the  reauthorization  of  the  Ryan  White 
CARE  Act  of  1990  as  amended  by  the 
Ryan  White  CARE  Act  Amendments  of 
1996  (Pub  L.  104-146).  To  be  assured  of 
consideration  for  this  public  session, 
written  comments  should  be 
postmarked  no  later  than  October  23, 
1998,  and  should  contain  the  name, 
address,  telephone  and  fax  numbers  and 
any  organizational  affiliation  of  the 
persons  requesting  to  provide  a  written 
statement.  The  public  meeting  will  be 
held  at  the  Crowne  Plaza  St.  Anthony 
Hotel,  300  East  Travis,  San  Antonio, 
Texas,  78205;  phone  (210)  227-4392; 
FAX  (210)  227-0915. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  HRSA  AIDS  Advisory 
Committee,  c/o  HRSA  HIV/ AIDS 
Bureau,  Office  of  Policy  and  Program 
Development,  Attention:  Caidin  Ryan, 
Parklavm  Building,  5600  Fishers  I^e, 
Room  7-20.  Rockville,  Maryland  20857. 

All  requests  for  making  oral 
comments  will  be  made  at  the  meeting 
on  October  9, 1998.  Depending  on  the 
number  of  requests  to  present  oral 
comments,  it  may  be  necessary  to  limit 
the  length  of  time  for  each  presenter. 


i?.j. 


.1    o. 


j..^—  /ir-1 
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SUPPLEMENTARY  INFORMATION:  We  are 
particularly  interested  in  comments 
which  address  the  following  issues: 

1.  Extent  to  which  CARE  Act 
programs  are  enrolling  underserved  and 
vulnerable  populations. 

2.  Extent  to  which  CARE  Act . 
programs  are  providing  clients  with  care 
whose  quality  meets  or  exceeds  Public 
Health  Service  treatment  guidelines  and 
other  care  standards. 

3.  Extent  to  which  CARE  Act 
programs  are  providing  services  that 
remove  barriers  to  primary  care  access 
so  as  to  ensure  clients  enter  into  and 
remain  In  care. 

4.  Extent  to  which  the  CARE  Act 
programs  are  reducing  HIV-related 
mortality  and  morbidity. 

5.  Extent  to  which  CARE  Act 
programs  are  adapting  to  a  changing 
service  and  cost  environment. 


6.  Structure  of  the  CARE  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Brady.  HIV/ AIDS  Bureau, 
Division  of  Training  and  Technical 
Assistance.  (301)  443-4156. 

Dated:  September  4. 1998. 
Qaude  Earl  Fox, 
Administrator. 

[FR  Doc.  98-24558  Filed  9-11-98;  8:45  am] 
BILUNQ  CODE  4160-15-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Marine  Mammals;  Stock  Assessment 
Reports 

agency:  Fish  and  Wildlife  Service, 
Interior. 


action:  Notice  of  availability  of  revised 
marine  mammal  stock  assessment 
reports  for  Pacific  walrus  and  polar  bear 
in  Alaska. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA),  the  Fish  and  Wildlife  Service 
(FWS)  has  considered  public  comments 
and  revised  the  marine  mammal  stock 
assessment  reports  for  the  Alaska 
Chukchi/Bering  Seas  polar  bear  stock, 
Alaska  Beaufort  Sea  polar  bear  stock, 
and  Alaska  Pacific  walrus  stock.  They 
are  now  complete  and  copies  of  the 
revised  reports  are  available  to  the 
public.  The  results  are  svimmarized 
below. 


= 

Stcx:k  Assessment  Summary  Table 

' 

Nest 

Nmin 

Rmax 

Fr 

PBR 

Causes  of  mortality 

Species/stock 

Subsistence 
(5  year  avg) 

Fishery 

Other 

Stock  status 

Polar  bear/Alaska 
Chukcti«  Bering 
Seas  stock. 

Polar  bear/Alaska 
Southem  Beau- 
tort  Sea  stock. 

Pacific  Walrus/ 
Alaska  stock. 

Not  available 

1  756 

Not  available 
1  611   

0 
0 
0 

1 

1 
1 

Unknown 

73 

45 

55 

4.869 

0 

0 

17 

<10 

<1 

4 

Nonstrategic. 
Nonstrateglc. 

201.039 

188.316 

7  533 

Nonstrategk:. 

*  ProbaWy  similar  to  Alaska  Southem  Beaufort  Sea  Stock. 


The  sea  otter  stock  assessments  for 
Alaska  are  not  final  pending  resolution 
of  a  request  by  the  Alaska  Sea  Otter 
Commission  for  a  proceeding  on  the 
record  (pursuant  to  Section  117(b)(2)  of 
the  MMPA).  This  request  is  related  to 
the  Service's  identification  of  three  sea 
otter  stocks  in  Alaska  in  the  draft  stock 
assessment  reports  published  in  March 
1998  as  opposed  to  the  one  stock 
identified  in  the  1995  report. 

The  sources  of  information  or 
published  reports  upon  which  these 
assessments  are  available  in  the 
Reference  section  of  each  stock 
assessment  report. 

ADDRESSES:  Copies  of  the  revised  stock 
assessment  reports  for  polar  bear  and 
walrus  and  the  draft  stock  assessment 
reports  for  sea  otters  in  Alaska  including 
a  list  of  the  sources  of  information  or 
published  reports  on  which  these 
assessments  were  made  are  available 
from  the  (1)  Office  of  Marine  Mammals 
Management.  U.S.  Fish  and  WildUfe 
Service.  1011  East  Tudor  Road. 
Anchorage.  Alaska  99503;  or  (2) 
Division  of  Fish  and  Wildlife 
Management  Assistance.  U.S.  Fish  and 


Wildlife  Service,  Room  840-ARLSQ, 
4401  N.  Fairfax  Drive.  Arlington, 
Virginia  22203.  Copies  of  the  FWS's 
final  stock  assessment  reports  for  the 
northern  sea  otter  in  Alaska,  southem 
sea  otter  in  CaUfomia.  the  northern  sea 
otter  in  Washington  State,  and  the 
Florida  and  Antillean  stocks  of  West 
Indian  manatees  fi'om  the  southeastern 
United  States  and  Puerto  Rico,  are 
available  from  address  (2)  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeff  Horwath,  in  the  FWS's  Division  of 
Fish  and  WildUfe  Management 
Assistance,  Arlington,  Virginia  at  (703) 
358-1718.  For  information  specifically 
about  polar  bears,  Pacific  walrus,  and 
northern  sea  otters  in  Alaska,  contact 
the  Supervisor  at  Marine  Mammals 
Management  at  (907)  786-3800  or  FAX: 
(907) 786-3816. 

SUPPLEMENTARY  INFORMATION:  Section 
117  of  the  MMPA  (16  U.S.C.  1361-1407) 
required  the  FWS  and  the  National 
Marine  Fisheries  Service  to  prepare 
stock  assessment  reports  for  each 
marine  mammal  stock  that  occurs  in 
waters  under  the  jurisdiction  of  the 
United  States.  In  late  1995,  the  Service 


issued  final  stock  assessment  reports  for 
polar  bears  and  Pacific  walrus  in  Alaska 
as  required,  and  announced  their 
completion  and  public  availability  in  a 
Federal  Register  notice  on  October  4, 
1995  (60  FR  52008).  As  required  by  the 
MMPA,  these  reports  contained 
information  regarding  the  distribution 
and  abundance  of  the  stocks,  population 
grovirth  rates  and  trends,  estimates  of 
human-caused  mortality  from  all 
sources,  descriptions  of  the  fisheries 
with  which  the  stocks  interact,  and  the 
status  of  each  stock. 

Section  117  of  the  MMPA  also 
requires  the  FWS  and  the  NMFS, 
consistent  with  any  new  information 
that  indicates  that  the  status  of  a  stock 
has  changed  or  can  be  more  accurately 
determined,  to  revise  these  reports 
annually  for  strategic  stocks  of  marine 
mammals  and  every  three  years  for 
stocks  determined  to  be  non-strategic.  In 
accordance  with  these  statutory 
provisions,  the  FWS  prepared  draft 
revised  stock  assessment  reports  for  sea 
otters,  polar  bear  and  Pacific  walrus  in 
Alaska  and  made  them  available  for 
public  comment  from  March  5, 1998  to 
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June  2, 1998.  During  the  public 
comment  period  and  subsequent  to  it, 
the  FWS  consulted  with  the  Alaska 
Scientific  Review  Group,  established 
under  the  MMPA.  Their  comments  and 
other  public  comments  were  reviewed 
and  incorporated  into  these  final 
reports,  as  appropriate.  Although  the 
FWS  revised  these  reports  based  on 
additional  information,  the  status  of  the 
stocks  did  not  changed.  The  1998  final 
stock  assessment  reports  for  Pacific 
walrus  and  polar  bears  in  Alaska  are 
now  complete  and  available  to  the 
public.  The  finalization  of  the  revisions 
on  the  Alaska  sea  otter  stock  assessment 
reports  wall  not  be  completed  imtil  after 
a  final  action  on  the  proceeding  on  the 
record  requested  by  (he  Alaska  Sea  Otter 
Commission. 

Dated:  September  4. 1998. 
Robyn  Thorn, 

Acting  Regional  Director,  Fish  and  Wildlife 
Service. 

[FR  Doc.  98-24562  Filed  9-11-98;  8:45  am] 
BILLING  CODE  4310-66-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-033-48-1230-00] 

Temporary  Closure  of  Public  Lands: 
Nevada 

AGENCY:  Bureau  of  Land  Management, 
Interior  Department. 
ACTION:  Temporary  closure  of  certain 
public  lands,  Carson  City  Field  Office, 
in  Churchill,  Lyon,  and  Mineral 
Counties  on  and  adjacent  to  an  Off- 
Highway  Vehicle  Race  course:  Best  in 
the  Desert  Racing — ^Permit  Number  NV- 
055-99-01:  Las  Vegas  to  Reno  Off- 
highway  Vehicle  Race  occurring 
October  2  and  3, 1998. 

PtJRPOSE:  To  provide  for  public  safety. 
EFFECTIVE  DATES  AND  TIME:  6  am  October 
2  through  10  am  October  3, 1998. 
AFFECTED  PUBLIC  LANDS:  Mineral 
County— R37E  T4N;  R36E  T6N;  R35E 
T6-11N;  R34E  T8-13N;  R33-32E  T13N. 
Affected  Roads  include:  Dunlap  Cnyn, 
Cinnabar  Cnyn,  Rhyolite  Pass,  Win  Wan 
Flat,  Ryan  Cn)m  Road,  Wovoka,  Wash. 

Churchill  Coimty— R32E  T14N;  R31E 
T15N;  R30E  T15-16N;  R29-24E  T16N: 
R24E  T15N;  Affected  roads  include: 
Diamond  Field  Jack  Wash,  Wild  Horse 
Basin  Road. 

Lyon  County— R26E,  R27E  T16N; 
R24E,  T17N;  R24E  T18N.  Affected  roads 
include:  Wild  Horse  Basin,  Hooten 
Well,  Carson  River  Road,  Churchill 
Butte  Wash,  Stockton  Well. 


SUPPLEMENTARY  INFORMATION:  A  map  of 
the  closure  may  be  obtained  at  the 
contact  address.  The  permittee  is 
required  to  clearly  mark  and  monitor 
the  event  route  during  the  closure 
period.  Spectators  are  welcome  at  Pit 
Stops  and  shall  remain  in  safe  locations 
as  directed  by  event  officials  and  BLM 
personnel.  Public  lands  affected  by  the 
temporary  closure  include  commonly 
used  dirt  roads,  utility  right-of-way 
roads,  jeep  trails  and  dry  washes 
identified  on  the  groimd  by  colorful 
flagging  and  paper  arrows  attached  to 
wooden  stakes  designating  the  race 
route. 

EXCLUSIONS:  The  above  restrictions  do 
not  apply  to  agency,  race  officials,  law 
enforcement,  or  emergency  response 
personnel  during  the  conduct  of  their 
official  duties  in  relation  to  the  race 
event. 

Authority:  43  CFR  8364  and  43  CFR  8372. 

PENALTY:  Any  person  failing  to  comply 
with  the  closure  order  may  be  subject  to 
imprisonment  for  not  more  than  12 
months,  or  a  fine  in  accordance  with  the 
applicable  provisions  of  18  USC  3571, 
or  both. 

FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Hull,  Outdoor  Recreation  Planner, 
Carson  Qty  District.  Bureau  of  Land 
Management.  5665  Morgan  Mill  Road. 
Carson  City,  Nevada  89701.  Telephone: 
(702)  885-6161. 

Dated:  September  4, 1998. 

Oiarles  P.  Pope, 

Acting  Assistant  Manager,  Non-Renewable 
Resources. 

(PR  Doc.  98-24603  Filed  9-11-98;  8:45  am] 

BU.LMQ  CODE  4310-HC-tl 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-063-1010-OOI 

Intent  To  Amend  the  California  Desert 
Conservation  Area  Plan,  1980,  To 
Address  Management  of  Three  Grazing 
Allotments  In  the  Eastern  Mojave 
Desert,  San  Bernardino  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
California  Desert  District  Office. 

ACTION:  Notice  of  Intent  to  Amend  the 
California  Desert  Conservation  Area 
Plan,  1980,  to  address  management  of 
Granite  Mountain,  Lanfair  Valley,  and 
Kessler  Springs  grazing  allotments 
located  in  the  eastern  Mojave  Desert  in 
San  Bernardino  County,  California. 

SUMMARY:  This  Notice  of  hitent  (NOI) 
amends  an  earlier  NOI  for  preparation  of 
an  Environmental  Impact  Statement  and 


Interagency  Desert  Management  Plan  for 
the  Northern  and  Eastern  Mojave  Desert 
(60  F*R  46132,  September  5, 1995).  The 
Interagency  Plan  will  continue  as 
described  in  the  1995  NOI.  However,  a 
separate  plan  amendment  and 
environmental  assessment  is  initiated 
for  Granite  Mountain,  Lanfair  Valley, 
and  Kessler  Springs  grazing  allotments 
to  a^ord  each  lessee  of  record  the 
opportimity  to  cancel  domestic 
livestock  use.  This  voluntary  action  by 
each  lessee  will  occur  simultaneously 
with  similar  action  on  other  lands  of  the 
same  grazing  unit  under  National  Park 
Service  jiuisdiction. 

This  plan  amendment  will  evaluate 
economic  and  other  constraints  posed 
by  reduction  in  area  of  use  and 
increased  cost  of  support  fiacilities  to 
support  livestock  grazing  on  the 
residual  pubUc  lands  of  the  subject 
allotments,  and  will  consider  permanent 
retirement  of  the  allotments. 

This  notice  does  not  reopen  scoping. 
Grazing  issues,  including  modification 
or  cancellation  of  grazing  use,  were 
previou^y  raised  in  connection  with  the 
Interagency  Plan. 
DATE  COMMENTS  MUST  BE  RECEIVED: 
Comments  on  this  notice  must  be 
received  by  BLM  at  the  following 
address  on  or  before  October  14. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Morgan,  Rangeland  Management 
Specialist,  U.S.D.I.,  Bureau  of  Land 
Management,  California  Desert  District 
Office.  6221  Box  Springs  Blvd., 
Riverside,  California  92507-0714  tel: 
(909) 687-5388. 

Dated:  September  3. 1998. 
Tim  Salt, 

Acting  District  Manag/er. 
(FR  Doc.  98-24256  Filed  9-11-98;  8:45  am) 

BtLLMO  COOE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Concession  Contract  Negotiations;  Hot 
Springs  National  Park,  Arkansas 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  the  continued  operation  of  a 
Physical  Medicine  Center  within  Hot 
Springs  National  Park.  This  center  ofiers 
hydrotherapy,  physical  therapy, 
physical  fitness,  and  a  health  spa. 
EFFECTIVE  DATE:  September  18, 1998. 
ADDRESSES:  Interested  parties  should 
contact  Assistant  Superintendent  Dale 
Moss  at  Hot  Springs  National  Park,  P.  O. 
Box  1860,  Hot  Springs,  Arkansas  71902. 
or  telephone  (501-624-3383,  ext.  622) 
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to  obtain  a  copy  of  the  prospectus.  This 
describes  the  requirements  of  the 
proposed  contract  to  be  awarded  for  a 
period  of  10  years  (from  approximately 
January  1, 1999,  through  December  31, 
2008). 

SUPPLEMENTARY  INFORMATION:  This 
contract  has  been  detennined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared.  No  right  of  preference  in 
renewal  is  being  exercised  with  this 
prospectus.  The  Secretary  of  the  Interior 
will  consider  and  evaluate  all  proposals 
received  in  response  to  this  notice.  Any 
proposal  to  be  considered  and  evaluated 
must  be  received  by  the  Superintendent, 
Hot  Springs  National  Park,  at  the 
address  given  above,  not  later  than  close 
of  business,  CST  (Central  Standard 
Time)  by  November  17, 1998. 
FOR  ADDITIONAL  INFORMATION  CONTACT: 
George  R.  Frederick,  Chief,  Concessions 
Management,  National  Park  Service, 
1709  Jackson  Street,  Omaha,  Nebraska 
68102,  or  at  402-221-3612. 

Dated:  September  3, 1998. 
David  N.  Given, 

Deputy  Regional  Director,  Midwest  Region. 
(FR  Doc.  98-24533  Filed  9-11-98;  8:45  am) 
BILUNG  CODE  4310-7&-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  Environmental  Impact  Statement/ 
General  Management  Plan;  Death 
Valley  National  Park;  Inyo  and  San 
Bernardino  Counties,  CA;  Nye  and 
Esmeralda  Counties,  Nevada;  Notice  of 
Availability 

Summary 

Pursuant  to  §  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (Pub. 
L.  91-190,  as  amended),  the  National 
Park  Service  (NPS),  Department  of  the 
Interior,  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
identifying  and  evaluating  potential 
impacts  of  a  proposed  General 
Management  Plan  (GMP)  for  Death 
Valley  National  Park.  Death  Valley  is  a 
unit  of  the  National  Park  System, 
created  by  Congress  on  October  31, 
1994,  in  the  CaUfomia  Desert  Protection 
Act  (CDPA).  The  DEIS  also  includes  a 
draft  Land  Protection  Plan  (LPP)  that 
addresses  management  options  for  non- 
federal lands  that  exist  inside  the  park 
boundary.  This  planning  docimient  and 
DEIS  were  initiated  as  a  component  of 
the  Northern  and  Eastern  Mojave 
Planning  Project,  a  coordinated 
interagency  effort  involving  the  NPS, 
Bureau  of  Land  Management,  and  U.S. 


Fish  and  Wildlife  Service.  The  DEIS 
identifies  and  evaluates  the 
environmental  consequences  of  a 
proposed  action  and  two  alternatives; 
appropriate  mitigations  are  addressed. 
No  significant  adverse  environmental 
impacts  are  anticipated.  The  GMP  will 
serve  as  the  overall  management 
strategy  for  the  next  10-15  years  under 
which  more  detailed  activity  or 
implementation  plans  are  prepared. 

Proposal 

This  DEIS  presents  the  proposed 
management  approach  and  two 
alternatives  for  park  management.  The 
Proposed  Action  (Alternative  1)  seeks  to 
extend  existing  management  strategies 
that  are  in  place  for  the  original  smaller 
area  (proclaimed  a  national  monument 
on  February  11, 1933),  to  the 
management  of  the  resources  within  the 
new  lands  added  to  the  unit  in  1994.  It 
also  strives  to  incorporate  the  NPS 
mission  and  policies,  and  respond  to  the 
designation  of  95%  of  the  park  as 
Wilderness.  This  aUernative  addresses 
the  removal  of  feral  burros  and  horses 
from  the  park  in  order  to  achieve  the 
NPS  mission  of  managing  the  uinit  for 
native  desert  species.  It  also  recognizes 
the  need  to  work  cooperatively  with  the 
Bureau  of  Land  Management  on 
adjacent  land,  where  their  mandate  from 
Congress  is  to  maintain  viable  herds  of 
wild  horses  emd  burros.  Furthermore, 
this  alternative  strives  to  balance  the 
preservation  of  resources  mission  with 
specific  mandates  from  Congress  for 
Death  Valley,  such  as  continuation  of 
grazing  on  the  new  lands.  This 
alternative  addresses  grazing  as  a 
component  of  the  management.  This 
alternative  also  identifies  a  number  of  ■ 
activity-level  or  site-specific  issues, 
such  as  management  of  the  Saline 
Valley  Warm  Springs  area  and  a 
Backcoimtry  and  Wilderness 
Management  Plan.  This  alternative 
seeks  funding  for  purchase  of  private 
property  from  willing  sellers,  and/or 
mineral  interests  where  proposed  uses 
conflict  with  the  primary  mission  of 
preserving  resources  and  providing  for 
visitor  enjoyment. 

Alternatives 

In  addition  to  the  proposal,  the 
alternatives  described  and  analyzed  are 
existing  management  (no  action)  and  an 
optional  management  approach.  The 
Existing  Management  alternative 
(Alternative  2)  describes  outcomes  of 
continuing  current  management 
strategies.  It  is  commonly  referred  to  as 
the  no-action  or  status  quo  alternative. 
Under  this  alternative,  existing  visitor 
and  administrative  support  services  and 
faciUties  would  be  maintained  in  their 
current  locations.  There  would  be  no 


change  in  road  maintenance,  although 
some  roads  might  be  improved  if 
funding  became  available.  No  changes 
in  recreation  use  would  occ\ir.  Land 
acquisition  would  focus  on  obtaining 
funds  to  acquire  private  property  and 
mineral  interests  from  willing  sellers 
only  where  proposed  uses  conflict  with 
the  park  mission.  The  Optional 
Management  approach  (Alternative  3) 
provides  for  approval  of  the  use  of 
airstrips  at  Saline  Valley  Warm  Springs, 
designating  campsites  at  the  Warm 
Springs,  specifies  acquisition  of  private 
land  or  mineral  interests  only  in 
sensitive  habitats,  and  phases  out  the 
concession  operation  at  Stovepipe 
Wells. 

Comments 

Printed  or  CD-ROM  copies  of  the 
DEIS  are  available  for  public  revievv  at 
park  headquarters,  as  well  as  at  many 
public  libraries  and  federal  offices  in 
southern  California  and  southern 
Nevada.  In  addition,  the  document  is 
posted  on  the  internet  at  www.nps.gov/ 
deva.  Inquiries  and  comments  on  the 
DEIS  should  be  directed  to: 
Superintenflent,  Death  Valley  National 
Park,  Furnace  Creek,  California  92328. 
The  telephone  number  for  the  park  is 
(760)  786-2331.  All  written  comments 
must  be  postmiirked  not  later  than  90 
days  after  publication  of  a  notice  of 
fifing  of  the  DEIS/GMP  in  the  Federal 
Register  by  the  Environmental 
Protection  Agency. 

Public  Meetings 

The  NPS  will  host  a  series  of  open 
houses  to  provide  interested  individuals 
and  organization  representatives  an 
opportimity  to  express  concerns,  ask 
questions,  view  large  scale  maps  and 
engage  in  dialogue  about  the  range  or 
content  of  alternatives.  Specific  details 
will  be  available  at  the  internet  site 
identified  above  or  by  calling  the  park. 
This  dialogue  is  intended  to  provide 
additional  guidance  to  the  NPS  in 
preparing  a  final  EIS  and  plan  amending 
the  GMP  and  LPP.  Written  comments 
will  also  be  accepted  at  these 
workshops.  All  workshops  are 
scheduled  for  6:00-9:00  p.m.,  as 
follows: 
Monday,  Oct.  19,  Doubletree  Inn,  191 

Los  Robles,  Pasadena,  CA 
Tuesday,  Oct.  20,  Harvey  House  (Santa 

Fe  Depot),  685  First  St.,  Barstow,  CA 
Wednesday,  Oct.  21,  Hilltop  Hotel,  2000 

Ostrems  Way,  San  Bernardino,  CA 
Thursday,  Oct.  22,  Needles  Community 

Senior  Center,  1699  Bailey  Ave., 

Needles,  CA 
Friday,  Oct.  23,  Enterprise  Public 

Library,  25  E.  Shelboume  Ave.,  Las 

Vegas,  NV 
Saturday,  Oct.  24,  Baker  Senior  Center, 

73730C  Baker  Blvd.,  Baker,  CA 
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Tuesday,  Oct.  27,  Death  Valley  Natl 

Park,  Visitor  Center  Auditorium, 

Furnace  Creek,  CA 
Wednesday,  Oct.  28,  Eastern  Sierra 

Fairgroimds,  Sierra  St.  &  Fair  Dr., 

Bishop,  CA 
Thursday,  Oct.  29,  Boulder  Creek  RV  . 

Park,  Hwy  395  (5mi  s.  of  Lone  Pine), 

Lone  Pine,  CA 
Friday,  Oct.  30,  Ridgecrest  PubHc 

Library,  131  E.  Las  Flores,  Ridgecrest, 

CA 

Decision 

Following  the  formal  DEIS  review 
period  all  written  comments  received 
will  be  considered  in  preparing  a  final 
plan.  Currently  the  Final  OS  and  GMP/ 
LPP  are  anticipated  to  be  completed 
during  spring  1999.  Their  availabiUty 
will  be  similarly  aimounced  in  the 
Federal  Register.  Subsequently  a  Record 
of  Decision  would  be  approved  by  the 
Regional  Director,  Pacific  West  Region, 
no  sooner  than  30  (thirty)  days  after 
release  of  the  Final  EIS.  The  responsible 
officials  eire  the  Regional  Director, 
Pacific  West  Region,  and  the 
Superintendent,  Death  Valley  National 
Park. 

Dated:  August  31, 1998. 
John  J.  Reynolds, 

Regional  Director,  Pacific  West  Region. 
[FR  Doc.  98-24597  Filed  9-11-98;  8:45  am] 
BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service  Draft 
Environmental  Impact  Statement 
General  Management  Plan;  Mojave 
National  Preserve,  San  Bernardino 
County,  CA;  Notice  of  Availability 

Summary 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (P.L.  91-190,  as  amended),  the 
National  Park  Service  (NPS), 
Department  of  the  Interior,  has  prepared 
a  Draft  Environmental  Impact  Statement 
(DEIS)  identifying  and  evaluating 
potential  impacts  of  a  proposed  General 
Management  Plan  (GMP)  for  Mojave 
National  Preserve.  Mojave  is  a  new  unit 
of  the  National  Park  System,  established 
by  Congress  on  October  31, 1994,  by  the 
California  Desert  Protection  Act.  The 
DEIS  also  includes  a  draft  Land 
Protection  Plan  (LPP)  that  addresses 
management  options  for  non-federal 
lands  that  exist  inside  the  preserve 
boundary.  This  planning  docxmient  and 
DEIS  were  initiated  as  a  component  of 
the  Northern  and  Eastern  Mojave 
Planning  Effort,  a  coordinated 
interagency  project  involving  the  NPS, 


Bureau  of  Land  Management,  and  U.S. 
Fish  and  Wildlife  Service.  The  DEIS 
identifies  and  evaluates  potential 
environmental  consequences  of  a 
proposed  action  and  two  alternatives; 
appropriate  mitigations  are  addressed. 
No  significant  adverse  environmental 
impacts  are  anticipated.  The  GMP  vdll 
serve  as  the  initial  overall  management 
strategy  for  the  next  10-15  years  under 
which  more  detailed  activity  or 
implementation  plans  are  prepared. 

Proposal 

This  DEIS  presents  the  proposed 
management  approach  aild  two 
alternatives  for  the  management  of  the 
1.6  milUon-acre  Mojave  National 
Preserve  (Preserve)  in  the  northeastern 
Mojave  Desert  in  Cahfomia.  The 
proposed  action  (Alternative  1) 
envisions  the  Preserve  as  a  natural 
environment  and  a  cultural  landscape, 
where  the  protection  of  native  desert 
ecosystems  and  processes  is  assured  for 
fixture  generations.  The  protection  and 
perpetuation  of  native  species  in  a  self- 
sustaining  environment  is  a  primary 
long-term  goal.  The  proposal  seeks  to 
manage  the  Preserve  to  perpetuate  the 
sense  of  discovery  and  adventure  that 
currently  exists.  This  includes 
minimizing  development  inside  the 
Preserve  (including  proliferation  of 
signs,  new  campgrounds,  and 
interpretive  exhibits)  and  fulfilUng 
wilderness  stewardship  obligations.  The 
NPS  would  look  to  adjacent 
communities  to  provide  most  support 
services  (food,  gas,  and  lodging)  for 
visitors.  The  proposal  seeks  to  provide 
the  public,  consistent  with  the  NPS 
mission,  with  maximum  opportunities 
for  roadside  camping,  backcountry 
camping  and  appropriate  access  via 
existing  roads.  The  proposal  would  seek 
funding  for  the  complete  historic 
restoration  of  the  Kelso  Depot  and  its 
use  as  a  museum  and  interpretive 
faciUty.  A  balance  is  struck  between  the 
NPS  mission  of  resource  preservation 
and  other  mandates  from  Congress,  such 
as  maintaining  grazing,  hunting,  and 
mining  imder  NPS  regulations  and 
continuing  the  existence  of  major  utility 
corridors.  The  proposal  would  maintain 
the  ability  of  private  landowners  inside 
the  boundary  of  the  Preserve  to 
maintain  their  current  way  of  fife,  while 
seeking  funding  to  purchase  property 
from  willing  sellers  where  proposed 
uses  conflict  with  the  primary  mission 
of  preserving  resources.  Nearly  230,000 
acres  within  the  Preserve  are  in 
nonfederal  ownership. 

Alternatives 

In  addition  to  the  proposal,  the  two 
alternatives  described  and  analyzed  are 


existing  management  (no  action)  and  an 
optional  management  approach.  The 
existing  management  alternative 
(Alternative  2)  describes  the 
continuation  of  current  management 
strategies.  It  is  commonly  referred  to  as 
the  no-action  or  status  quo  alternative. 
Under  this  alternative,  existing  visitor 
and  administrative  support  services  and 
facilities  would  be  maintained  in  their 
current  locations.  There  would  be  few 
improvements  in  existing  structures  and 
there  would  be  no  change  in  road 
maintenance,  although  some  roads        '- 
might  be  improved  if  funding  became 
available.  No  significant  change  in 
current  accommodations  to  recreation 
use  would  occiu-.  Protection  of  Kelso 
Depot  from  fire,  earthquakes  and 
vandalism  would  be  provided  if  funding 
could  be  obtained,  but  it  would  not  be 
restored.  Land  acquisition  would  focus 
on  obtaining  minimum  funds  to  acquire 
property  from  willing  sellers  and 
properties  where  uses  confUct  with  the 
Preserve  mission.  The  optional 
approach  (Alternative  3)  provides  for  an 
increase  in  the  facilities  and  services 
provided  for  public  enjoyment.  A  small 
visitor  contact  building  might  be  built  at 
Kelso  to  provide  information.  Land 
would  be  acquired  in  sensitive  areas 
and  wilderness. 

Comments 

Printed  or  CD-ROM  copies  of  the 
DEIS  are  available  for  pubfic  review  at 
park  headquarters,  as  well  as  at  many 
public  libraries  in  southern  California 
and  southern  Nevada.  In  addition,  the 
document  is  posted  on  the  internet  at 
www.nps.gov/moja.  Inquiries  and 
comments  on  the  DEIS  should  be 
directed  to:  Superintendent,  Mojave 
National  Preserve,  222  E.  Main  St.,  Suite 
202,  Barstow,  Cahfomia  92311.  The 
telephone  number  for  the  preserve  is 
(760)  255-8800.  All  written  comments 
mustbe  postmarked  not  later  than  90 
days  after  publication  of  a  notice  of 
filing  of  the  DEIS  in  the  Federal 
Register  by  the  Environmental 
Protection  Agency. 

Public  Meetings 

The  NPS  will  host  a  series  of  open 
houses  to  provide  interested  individuals 
and  organization  representatives  an 
opportunity  to  express  concerns,  ask 
questions,  view  large  scale  maps  and 
engage  in  dialogue  about  the  range  or 
content  of  alternatives.  Specific  details 
will  be  available  at  the  internet  site 
identified  above  or  by  calling  the 
Preserve.  This  dialogue  is  intended  to 
provide  additional  guidance  to  the  NPS 
in  preparing  the  Final  EIS  and  GMP/ 
LPP.  Written  comments  will  also  be 
accepted  at  these  workshops.  All 
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workshops  are  scheduled  for  6:00-9:00 

p.m.,  as  follows: 

Monday,  Oct.  19,  Doubletree  Inn,  191 

Los  Robles,  Pasadena,  CA 
Tuesday,  Oct.  20.  Harvey  House  (Santa 

Fc  Depot),  685  First  St.,  Barstow,  CA 
Wednesday,  Oct.  21,  Hilltop  Hotel,  2000 

Ostrems  Way,  San  Bernardino,  CA 
Thursday,  Oct.  22.  Needles  Community 

Senior  Center,  1699  Bailey  Ave., 

Needles,  CA 
Friday,  Oct.  23,  Enterprise  Public 

Library.  25  E.  Shelboume  Ave.,  Las 

Vegas,  NV 
Saturday,  Oct.  24,  Baker  Senior  Center, 

73730C  Baker  Blvd.,  Baker.  CA 
Tuesday,  Oct.  27,  Death  Valley  Natl 

Park,  Visitor  Center  Auditorium, 

Furnace  Creek,  CA 
Wednesday,  Oct.  28,  Eastern  Sierra 

Fairgrounds,  Sierra  St.  &  Fair  Dr., 

Bishop,  CA 
Thursday,  Oct.  29,  Boulder  Creek  RV 

Park,  Hwy  395  (5mi  s.  of  Lone  Pine), 

Lone  Pine,  CA 
Friday,  Oct.  30,  Ridgecrest  Public 

Library,  131  E.  Las  Flores,  Ridgecrest. 

CA 

Decision 

Following  the  formal  DEIS  review 
period  all  written  comments  received 
will  be  considered  in  preparing  a  final 
plan.  Currently  the  Final  EIS  and  CMP/ 
LPP  are  anticipated  to  be  completed 
during  spring  1999.  Their  availability 
will  be  similarly  annoimced  in  the 
Federal  Register.  Subsequently  a  Record 
of  Decision  would  be  approved  by  the 
Regional  Director,  Pacific  West  Region, 
no  sooner  than  30  (thirty)  days  after 
release  of  the  Final  EIS.  The  responsible 
officials  are  the  Regional  Director, 
Pacific  West  Region  and  the 
Superintendent,  Mojave  National 
Preserve. 

Dated:  August  31, 1998. 
John  J.  Reynolds, 

Regional  Director,  Pacific  West  Region. 
[FR  Doc.  98-24596  Filed  9-11-98;  8:45  am] 
BILUNQ  CODE  4310-7(MJ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Appalachian  National  Scenic  Trail; 
Notice  of  Realty  Action 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  realty  action. 

summary:  This  notice  aimoimces  a 
proposed  exchange  of  federally-owned 
lands  for  privately-owned  lands  both  of 
which  are  located  at  the  intersection  of 
Miller  Hill  Road  with  the  Taconic 
Parkway  in  the  Town  of  East  Fishkill, 


Dutchess  County.  New  York.  The 
proposed  exchange  will  provide  a  much 
safer  crossing  of  ^e  Taconic  Parkway 
for  hikers  on  the  Appalachian  Trail.  It 
wrill  also  provide  for  the  construction  of 
a  new  interchange  which  will  include 
an  overpass  for  the  Taconic  Parkway. 

I.  The  following  described  Federally- 
owned  land  which  was  acquired  by  the 
National  Park  Service,  has  been 
determined  to  be  suitable  for  disposal 
by  exchange.  The  selected  Federal  land 
is  within  the  protective  corridor  for  the 
Appalachian  National  Scenic  Trail.  The 
land  has  been  surveyed  for  cultural 
resources  and  endangered  and 
threatened  species.  These  reports  are 
available  upon  request. 

Fee  ownership  of  the  following 
federally  owned  property  is  to  be 
exchanged:  Tract  727-34.  is  a  1.14  acre 
portion  of  the  land  acquired  by  the 
United  States  of  America  by  three 
deeds,  each  recorded  at  the  Orange 
County  Clerk's  Office  in  Book  1531. 
Page  710.  Book  1528.  Page  679.  and 
Book  1960.  Page  140.  Conveyance  of  the 
land  by  the  United  States  will  be  done 
by  a  Quitclaim  Deed  and  will  include  a 
reservation  for  the  footpath  of  the 
Appalachian  National  Scenic  Trail. 

II.  In  exchange  for  the  land  described 
in  Paragraph  I  above,  the  State  of  New 
York  will  convey  to  the  United  States  of 
America  a  2.19  acre  parcel  of  land  and 

a  right-of-way  easement  for  pedestrian 
travel  over  a  0.08  of  an  acre  parcel  of 
land  lying  adjacent  to  federal  lands  for 
inclusion  within  the  boundaries  of  the 
Appalachian  National  Scenic  Trail. 
Acquisition  of  this  property  will 
provide  permanent  protection  for  the 
Appalachian  Trail.  There  are  no  leases 
that  affect  the  property.  Both  the  surface 
and  mineral  estates  are  to  be  exchanged. 
Fee  simple  title,  subject  to  a  reservation 
for  the  Appalachian  Trail,  is  to  be 
conveyed  by  the  United  States  in 
exchange  for  the  conveyance  of  all  right, 
title  and  interest  of  the  State  in  the  2.19 
acre  parcel  of  land  together  with  the 
pedestrian  right-of  way  easement.  This 
land  will  be  administered  by  the 
National  Park  Service  as  a  part  of  the 
Appalachian  National  Scenic  Trail  upon 
completion  of  the  exchange. 

The  land  and  interest  in  land  to  be 
acquired  by  the  United  States  of 
America  are  described  as  follows:  Tract 
272-35,  being  a  portion  the  land 
acquired  by  the  State  of  New  York  by 
deed  recorded  in  the  Dutchess  County 
Deed  Book  535,  Page  25.  Conveyances  to 
the  United  States  will  be  done  by  Letters 
Patent.  The  value  of  the  properties 
exchanged  shall  be  determined  by 
current  fair  meu-ket  value  appraisals  and 
if  they  are  not  appropriately  equal,  the 


values  shall  be  equalized  as 
circumstances  require. 
SUPPLEMENTARY  INFORMATION:  The 
authority  for  this  exchange  is  Section 
5(b)  of  the  Land  and  Water  Conservation 
Fund  Act  Amendments  in  Public  Law 
90-401,  approved  July  15, 1968,  and 
Section  7(f)  of  the  National  Trails 
System  Act,  Public  Law  90-543,  as 
amended. 

Detaild  information  concerning  this 
exchange  including  precise  legal 
descriptions.  Land  Protection  Plan  and 
cultural  reports,  are  available  at  the-^ 
Appalachian  Trail  Land  Acquisition 
Field  Office,  at  the  address  listed  below. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  written  comments  to  the  above 
address.  Adverse  comments  will  be 
evaluated  and  this  action  may  be 
modified  or  vacated  accordingly.  In  the 
absence  of  any  action  to  modify  or 
vacate,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  Interior. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Chief.  Acquisition  Division,  National 
Park  Service.  AT/LAFO.  P.O.  Box  908. 
Martinsburg,  WV  25402-0908,  (304) 
263-4943. 

Dated:  August  24. 1998. 
Pamela  Underbill, 

Park  Manager,  Appalachian  National  Scenic 
Trail. 

[PR  Doc.  98-24532  Filed  9-11-98;  8:45  am) 
BILUNG  CODE  4310-70-M  . 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  98-117] 

NASA  Advisory  Council  (NAC), 
Aeronautics  and  Space  Transportation 
Technology  Advisory  Committee 
(ASTTAC);  Propulsion  Systems 
Subcommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
and  Space  Transportation  Technology 
Advisory  Committee,  Propulsion 
Systems  Subcommittee  meeting. 
DATES:  Tuesday,  November  17, 1998, 
8:00  a.m.  to  4:30  p.m..  Wednesday, 
November  18,  1998,  8:00  a.m.  to  4:30 
p.m.,  and  Thursday,  November  19, 
1998, 8.00  a.m.  to  3:00  p.m. 
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ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Lewis  Rese^arch 
Center,  Building  3,  Room  215,  21000 
Brookpark  Road,  Cleveland,  OH  44135. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Carol  J.  Russo,  National  Aeronautics  and 
Space  Administration,  Lewis  Research 
Center,  21000  Brookpark  Road. 
Cleveland,  OH  44135,  216/433-2965. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Overview 
— Propulsion  Systems  Program  Base 

R&T  Review 
— Focus  Program  Review 
— Roadmaps  Review 
— Strategic  Management  Issues 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  September  8, 1998. 
Matthew  M .  Crouch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  98-24563  Filed  9-11-98;  8:45  am] 

BILUNQ  CODE  7510-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Pocket  No.  50-443-LA-2;  ASLBP  No.  98- 
751-07-LA] 

North  Atlantic  Energy  Service 
Corporation;  Establishment  of  Atomic 
Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29,  1972, 
published  in  the  Federal  Register,  37 
F.R.  28710  (1972),  and  Sections  2.105, 
2.700,  2.702.  2.714.  2.714a.  2.717.  2.721 
of  the  Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  to 
preside  over  the  following  proceeding. 

North  Atlantic  Energy  Service 
Corporation;  Seabrook  Station  Unit  No. 
1 

This  Board  is  being  established 
pursuant  to  the  request  for  hearing 
submitted  by  Robert  A.  Backus  on 
behalf  of  the  Seacoast  Anti-Pollution 
League  and  the  New  England  Coalition 
on  Nuclear  Pollution.  The  petition 
opposes  the  issuance  of  a  license 
amendment  to  North  Atlantic  Energy 
Service  Corporation  for  Seabrook 
Station  Unit  No.  1  that  would  revise 
Technical  Specifications  on  the 
frequency  of  surveillance  requirements 
to  accommodate  24-month  fiiel  cycles 


that  are  currently  performed  at  18- 
month  or  other  specified  outage 
intervals. 

A  notice  of  the  proposed  amendment 
was  published  in  the  Federal  Register  at 
63  Fed.  Reg.  43200,  43205  (August  12, 
1998). 

The  Board  is  comprised  of  the 
following  administrative  judges: 
B.  Paul  Cotter,  Jr.,  Chairman,  Atomic 

Safety  and  Licensing  Board  Panel, 

U.S.  Nuclear  Regulatory  Commission, 

Washington,  D.C.  20555 
Dr.  Charles  N.  Kelber,  Atomic  Safety 

and  Licensing  Board  Panel,  U.S. 

Nuclear  Regulatory  Commission, 

Washington,  D.C.  20555 
Dr.  Linda  W.  Little,  5000  Hermitage 

Drive.  Raleigh.  NC  27612 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Judges  in  accordance  with  10  C.F.R. 
§2.701. 

Issued  at  Rockville.  Maryland,  this  8th  day 
of  September  1998. 

B.  Paul  Cotter,  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  98-24564  Filed  9-11-98;  8:45  am) 

BILLING  COOE  7SMM)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-305] 

Wisconsin  Public  Service  Corporation; 
Wisconsin  Power  and  Light  Company; 
Madison  Gas  and  Electric  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Nuclear  Regulatory  Commission 
(the  Commission]  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  DPR-43  issued  to 
Wisconsin  Public  Service  Corporation, 
Wisconsin  Power  and  Light  Company, 
Madison  Gas  and  Electric  Company  (the 
licensee)  for  operation  of  the  Kewaimee 
Nuclear  Power  Plant  located  in 
Kewaimee  County,  WI. 

The  proposed  amendment  would 
reduce  the  maximum  allowable  level  of 
reactor  coolant  system  (RCS)  specific 
activity  (dose  equivalent  Iodine-131). 
This  change  is  based  on  Generic  Letter 
95-05,  and,  as  described  therein, 
provides  a  means  of  accepting  higher 
projected  leak  rates  for  steam  generator 
tubes  while  still  meeting  offsite  and 
control  room  dose  criteria.  The 
proposed  amendment  also  includes  a 
change  to  the  secondary  coolant  activity 
level  for  which  an  increased  sampling 


frequency  applies.  The  latter  change  is 
consistent  with  a  previously  approved 
amendment.  These  changes  were 
previously  noticed  (63FR25119)  and  are 
being  renoticed  because  the  licensee  has 
revised  the  appHcation  so  as  to  further 
reduce  the  RCS  specific  activity  limit. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
■  (the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

'  The  prop>osed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  change  will  npt: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  change  implements  a  more  restrictive 
reactor  coolant  system  (RCS)  activity  limit. 
Specific  RCS  activity  is  an  initial  plant 
condition  and,  therefore,  is  not  an  accident 
initiator  and  can  not  cause  the  occurrence  of 
or  increase  the  probability  of  an  accident. 
Tlie  change  also  lowers  the  curve  of  Figure 
TS  3.1-3  which  restricts  operation  with  high 
specific  activity.  The  new  value  for  specific 
activity  is  justified  by  the  Westingbouse 
calculation  which  demonstrates  acceptable 
offsite  and  control  room  doses  following  a 
main  steam  line  break  (MSLB)  with  a 
maximum  allowable  primary  to  secondary 
leak  rate.  By  lowering  the  RCS  specific 
activity  and  maintaining  leakage  within  the 
projected  maximum  allowable,  10  CFR  100 
and  GDC  19  criteria  are  satisfied.  Therefore, 
the  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  to  the  RCS  specific 
activity  limit  will  not  significandy  afiect 
operation  of  the  plant  nor  will  it  alter  the 
configuration  of  the  plant.  There  will  be  no 
additional  challenges  to  the  main  steam 
system  or  the  reactor  coolant  system  pressure 
boundary  and  no  new  failure  modes  are 
introduced.  Therefore,  the  proposed  change 
will  not  create  the  possibility  of  a  new  or 
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different  kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

Reduction  of  the  RCS  specific  activity  limit 
allows  an  increase  in  the  MSLB  allowable 
primary  to  secondary  leakage.  The  net  effect 
is  no  reduction  in  the  mai^gin  of  safety 
provided  by  10  CFR 100  and  GDC  19  criteria. 
The  maximum  allowable  leakage  is  the 
leakage  limit  for  projected  steam  generator 
(SG)  leakage  following  SG  tube  inspection 
and  repair.  Reducing  specific  activity  to 
increase  projected  leak  rate  follows  guidance 
given  by  GL  95-05  and  effectively  takes 
margin  available  in  the  specific  activity 
limits  and  applies  it  to  the  projected  SG  leak 
rate.  This  has  been  determined  to  be  an 
acceptable  means  for  accepting  higher 
projected  leak  rates  while  still  meeting  the 
applicable  limits  of  10  CFR  100  and  GDC  19 
criteria  with  respect  to  offsite  and  control 
room  doses.  Additionally,  monitoring  of  the 
specific  activity  and  compliance  with  the 
required  actions  remains  unchanged. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

For  consistency,  the  value  of  secondary 
coolant  activity  for  which  an  increased 
sampling  frequency  applies,  is  being 
corrected  from  1.0  microcurie/gram  to  0.1 
microcurie/gram.  This  is  consistent  with  a 
previously  submitted  and  approved 
amendment,  therefore,  no  significant  hazards 
exist  for  this  change. 

The  NRC  staff  has  reviev^red  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  lOCFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 


take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Conmiission,  Washington,  DC  20555- 
0001,  and  should  cite  the  pubHcation 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  FUnt  North.  11545  Rockville 
Pike.  Rockville.  Maryland,  fi'om  7:30 
a.m.  to  4:15  p.m.  FedOTal  workdays. 
Copies  of  written  conmients  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  14, 1998,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Coimnission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  Wisconsin,  Cofrin  Library, 
2420  Nicolet  Drive,  Green  Bay,  Wl 
54311-7001.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 


nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docvunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion. 

Petitioner  must  provide  sufficient 
information  to  show  that  a  genuine 
dispute  exists  with  the  applicant  on  a 
material  issue  of  law  or  fact. 
Contentions  shall  be  limited  to  matters 
within  the  scope  of  the  amendment 
under  consideration.  The  contention 
must  be  one  which,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 
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If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective. 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Bradley  D.  Jackson,  Esq.,  Foley  and 
Lardner,  P.O.  Box  1497,  Madison,  WI 
53701-1497.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(IHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  8. 1998.  as 
modified  by  letter  dated  August  27, 
1998,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  docmnent  room 
located  at  the  University  of  Wisconsin, 
Cofiin  Library,  2420  Nicolet  Drive, 
Green  Bay.  WI  54311-7001. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
William  O.  Long, 

Project  Manager,  Project  Directorate  ID-l, 
Division  of  Reactor  Projects— UI/IV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  98-24568  Filed  9-11-98;  8:45  am) 
BILLING  CODE  75M)-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-413  and  50-414] 

Duke  Energy  Corporation,  et  al.; 
Catawt>a  Nuclear  Station,  Units  1  and 
2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-35 
and  NPF-52,  issued  to  Duke  Energy 
Corporation,  et  al.  (the  licensee),  for 
operation  of  the  Catawba  Nuclear 
Station,  Units  1  and  2,  located  in  York 
County;  South  Carolina. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  amend 
the  Catawba  Facility  Operating  Licenses 
(FOLs)  for  Units  1  and  2  and  to  revise 
the  Catawba  Technical  Specifications 
(TSs)  to  be  consistent  with  the  Improved 
Standard  Technical  Specifications  (ITS) 
conveyed  by  NUREG-1431  (April  1995). 

The  proposed  action  is  in  response  to 
the  Ucensee's  application  dated  May  27, 
1997,  which  was  supplemented  by 
letters  dated  March  9,  March  20,  April 
20,  June  3.  June  24,  July  7.  July  21,  and 
August  5. 1998. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  plants  would  benefit  from 
improvement  and  standardization  of  the 
TSs.  The  Commission's  "NRC  Interim 
Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors"  (52  FR  3788.  February 
6, 1987),  and  later  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors"  (58  FR  39132,  July  22, 
1993),  formalized  this  need.  To  facilitate 
the  development  of  individual 
improved  TSs,  each  reactor  vendor 
owners  group  (OG)  and  the  NRC  staff 
developed  standard  TS  (STS).  For 
Westinghouse  plants,  the  STS  are 
published  as  NUREG-1431,  and  this 
document  was  the  basis  for  the  new 
Catawba  Unit  1  and  Unit  2  TSs.  The 
NRC  Committee  to  Review  Generic 
Requirements  reviewed  the  STS  and 
made  note  of  the  safety  merits  of  the 
STS  and  indicated  its  support  of 
conversion  to  the  STS  by  operating 
plants. 

Description  of  the  Proposed  Change 

The  proposed  revision  to  the  TSs  is 
based  on  NUREG-1431  and  on  guidance 
provided  in  the  Final  Policy  Statement. 
Its  objective  is  to  completely  rewrite, 


reformat,  and  streamline  the  existing 
TSs.  Emphasis  is  placed  on  human 
factors  principles  to  improve  clarity  and 
imderstanding.  The  Bases  section  has 
been  significantly  expanded  to  clarify 
and  better  explain  the  purpose  and 
foundation  of  each  specification.  In 
addition  to  NUREG-1431,  portions  of 
the  existing  TSs  were  also  used  as  ffie^ 
basis  for  the  ITS.  Plant-specific  issues 
(imique  design  features,  requirements, 
and  operating  practices)  were  discussed 
at  length  with  the  Ucensee,  and  generic 
matters  with  the  OG. 

The  proposed  changes  from  the 
existing  TSs  can  be  grouped  into  four 
general  categories,  as  follows: 

1.  Nontechnical  (administrative) 
changes,  which  were  intended  to  make 
the  ITS  easier  to  use  for  plant  operations 
persoimel.  They  are  purely  editorial  in 
nature  or  involve  the  movement  or 
reformatting  of  requirements  without 
affecting  technical  content.  Every 
section  of  the 'Catawba  TSs  has 
undergone  these  types  of  changes.  In 
order  to  ensure  consistency,  the  NRC 
staff  and  the  licensee  have  used 
NUREG-1431  as  guidance  to  reformat 
and  make  other  administrative  changes. 

2.  Relocation  of  requirements,  which 
includes  items  that  were  in  the  existing 
Catawba  TSs.  The  TSs  that  are  being 
relocated  to  licensee-controlled 
documents  are  not  required  to  be  in  the 
TSs  under  10  CFR  50.36  and  do  not 
meet  any  of  the  four  criteria  in  the 
Commission's  Final  Policy  Statement 
for  inclusion  in  the  TSs.  "They  are  not 
needed  to  obviate  the  possibiUty  that  an 
abnormal  situation  or  event  will  give 
rise  to  an  immediate  threat  to  public 
health  and  safety.  The  NRC  staff  has 
concluded  that  appropriate  controls 
have  been  established  for  all  of  the 
current  specifications,  information,  and 
requirements  that  are  being  moved  to 
licensee-controlled  docimients.  In 
general,  the  proposed  relocation  of 
items  in  the  Catawba  TSs  to  the 
Updated  Final  Safety  Analysis  Report, 
appropriate  plant-specific  programs, 
procedures,  and  ITS  Bases  follows  the 
guidance  of  NUREG-1431.  Once  these 
items  have  been  relocated  by  removing 
them  from  the  TSs  to  licensee- 
controlled  documents,  the  licensee  may 
revise  them  under  the  provisions  of  10 
CFR  50.59  or  other  NRC  staff-appfbved 
control  mechanisms,  which  provide 
appropriate  procedural  means  to  control 
changes. 

3.  More  restrictive  requirements, 
which  consist  of  proposed  Catawba  ITS 
items  that  are  either  more  conservative 
than  corresponding  requirements  in  the 
current  Catawba  TSs,  or  are  additional 
restrictions  that  are  not  in  the  existing 
Catawba  TSs  but  are  contained  in 
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NUREG-1431.  Examples  of  more 
restrictive  requirements  include:  placing 
a  limiting  condition  for  operation  on 
plant  equipment  that  is  not  required  by 
the  present  TS  to  be  operable;  more 
restrictive  requirements  to  restore 
inoperable  equipment;  and  more 
restrictive  surveillance  requirements. 

4.  Less  restrictive  requirements, 
which  are  relaxations  of  corresponding 
requirements  in  the  existing  Catawba 
TSs  that  provide  little  or  no  safety 
benefit  and  place  imnecessary  burdens 
on  the  licensee.  These  relaxations  were 
the  result  of  generic  NRC  actions  or 
other  analyses.  They  have  been  justified 
on  a  case-by-case  basis  for  Catawba  and 
will  be  described  in  the  staffs  Safety 
Evaluation  to  be  issued  in  support  of  the 
license  amendments. 

In  addition  to  the  changes  previously 
described,  the  licensee  proposed  certain 
changes  to  the  existing  TSs  that 
deviated  from  the  STS  in  NUREG-1431. 
These  additional  proposed  changes  are 
described  in  the  licensee's  application 
and  in  the  staff's  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  FaciHty  Operating 
Licenses  and  Opportimity  for  a  Hearing 
(63  FR  25106,  63  FR  27760,  63  FR 
40553).  Where  these  changes  represent 
a  change  to  the  current  licensing  basis 
for  Catawba,  they  have  been  justified  on 
a  case-by-case  basis  and  will  be 
described  in  the  staffs  Safety  Evaluation 
to  be  issued  in  support  of  the  license 
amendments. 

Environmental  impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  TS 
conversion  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  would  not 
affect  facility  radiation  levels  or  facility 
radiological  effluents. 

Changes  that  are  adminstrative  in 
nature  have  been  found  to  have  no  effect 
on  the  technical  content  of  the  TSs,  and 
are  acceptable.  The  increased  clarity 
and  understanding  these  changes  bring 
to  the  TSs  are  expected  to  improve  the 
operator's  control  of  the  plant  in  normal 
and  accident  conditions. 

Relotation  of  requirements  to 
licensee-controlled  documents  does  not 
change  the  requirements  themselves. 
Future  changes  to  these  requirements 
may  be  made  by  the  licensee  under  10 
CFR  50.59  or  other  NRC-approved 
control  mechanisms,  which  ensures 
continued  maintenance  of  adequate 
requirements.  All  such  relocations  have 
been  found  to  be  in  conformance  with 
the  guidelines  of  NUREG-1431  and  the 


Final  Policy  Statement,  and,  therefore, 
are  acceptable. 

Changes  involving  more  restrictive 
requirements  have  been  found  to  be 
acceptable  and  are  likely  to  enhance  the 
safety  of  plant  operations. 

Changes  involving  less  restrictive 
requirements  have  been  reviewed 
individually.  When  requirements  have 
been  shown  to  provide  little  or  no  safety 
benefit  or  to  place  imnecessary  burdens 
on  the  Ucensee,  their  removal  fi'om  the 
TSs  was  justified.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  a  generic  NRC 
action,  or  of  agreements  reached  during 
discussions  with  the  OG  and  found  to 
be  acceptable  for  Catawba.  Generic 
relaxations  contained  in  NUREG-1431 
as  well  as  proposed  deviations  from 
NUREG-1431  have  also  been  reviewed 
by  the  NRC  staff  and  have  been  found 
to  be  acceptable. 

In  summary,  the  proposed  revision  to 
the  TSs  was  found  to  provide  control  of 
plant  operations  such  that  reasonable 
assurance  will  be  provided  so  that  the 
health  and  safety  of  the  public  will  be 
adequately  protected. 

These  TS  changes  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Fart  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
amendments,  any  alternatives  with 
equal  or  greater  environmental  impact 
need  not  be  evaluated.  The  principal 
alternative  to  this  action  would  be  to 
deny  the  request  for  the  amendments. 
Such  action  woidd  not  reduce  the 
environmental  impacts  of  plant 
operations. 


Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  Catawba 
Nuclear  Station,  Unit  1  and  Unit  2. 

Agencies  and  Persons  Consulted 

■  In  accordance  with  its  stated  policy, 
on  August  25,1998,  the  staff  consulted 
with  the  South  Carolina  State  official, 
Mr.  Virgil  Autry,  Director,  Division  of 
Radioactive  Waste  Management.  The 
State  official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly, 
pursuant  to  10  CFR  51.31  and  51.32,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  writh  respect  to  this 
action,  see  the  Ucensee's  letter  dated 
May  27, 1997,  which  was  supplemented 
by  letters  dated  March  9,  March  20, 
April  20,  June  3,  June  24,  July  7,  July  21, 
and  August  5, 1998,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Doomient  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
York  Coimty  Library,  138  East  Black 
Street,  Rock  Hill.  South  Carolina. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
Peter  S.  Tam, 

Senior  Project  Manager,  Project  Directorate 
II-2,  Division  of  Reactor  Projects— I/IJ,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  98-24566  Filed  9-11-98;  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8912] 
Grace  Estate 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  finding  of  no  significant 

impact  and  notice  of  opportunity  for 

hearing. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
NRC  Source  Material  License  SUA-1480 
to  authorize  the  licensee,  the  estate  of 
Michael  P.  Grace  (Grace  Estate),  to 
perform  radiological  cleanup  and 
surface  reclamation  of  three  non- 
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operating  uraniimi  extraction  sites  in 
New  Mexico.  Site  1  is  located 
approximately  20  miles  northeast  of 
Gallup,  New  Mexico.  Site  2  is  located 
near  Bibo,  New  Mexico.  Site  3  is  located 
approximately  20  miles  northwest  of 
Magdalena,  New  Mexico.  This  license 
currently  authorizes  the  Grace  Estate  to 
possess,  at  the  three  sites,  byproduct 
'  material  in  the  form  of  uranium  waste 
tailings,  as  well  as  other  radioactive 
wastes  generated  by  past  operations.  An 
Environmental  Assessment  (EA)  was 
performed  by  the  NRC  staff  in  support 
of  its  review  of  the  Grace  Estate's  Ucense 
amendment  request,  in  accordance  with 
the  requirements  of  Title  10,  Code  of 
Federal  Regulations  (10  CFR)  Part  51. 
The  conclusion  of  the  EA  is  a  Finding 
of  No  Significant  Impact  (FONSI)  for  the 
proposed  licensing  action. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Hooks,  Uranium  Recovery  Branch,  Mail 
Stop  TWFN  7-J9.  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  301/415-7777.  E- 
mail:  KRH1@NRC.GOV. 
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SUPPLEMENTARY  INFORMATKM: 

Backg^und 

Three  sites  in  New  Mexico,  which 
were  once  uranium  extraction  sites,  and 
are  no  longer  in  operation,  are  now 
administered  by  the  Estate  of  Michael  P. 
Grace  (licensee).  The  estate  is 
represented  by  Jon  J.  Indall  of  Comeau, 
Maldegen,  Templeman  and  Indall,  LLP, 
in  Santa  Fe,  New  Mexico.  Site  1, 
approximately  3  acres,  was  an  in  situ 
leach  operation  approximately  20  miles 
northeast  of  Gallup,  New  Mexico.  Site  2, 
approximately  11  acres,  was  an  in  situ 
leach  operation  near  Bibo,  New  Mexico. 
Site  3,  approximately  160  acres,  was  a 
heap  leach  operation  located 
approximately  20  miles  northwest  of 
Magdalen,  New  Mexico. 

The  licensee  proposes  to  reclaim  the 
sites  by  plugging  or  capping  existing 
wells  and  removing  the  contaminated 
material  at  each  of  the  thre^  sites  for 
disposal  at  an  existing  uranium  mill  and 
tailings  site  licensed  by  the  NRC.  The 
estimated  amount  of  contaminated 
material  to  be  removed  during  the 
radiological  cleanup  is  6  cubic  yards  at 
each  of  Sites  1  and  2,  and  800  cubic 
yards  at  Site  3.  The  sites  v«ll  be  cleaned 
up  tathe  extent  necessary  to  comply 
with  regulatory  standards.  Subsequent 
to  verification  of  the  radiological 
cleanup,  excavated  areas  will  be  filled 
with  local  material,  regraded  to 
approximate  original  contours,  and 
planted  with  native  grasses.  Wells  on 
the  three  sites  vnll  be  plugged  or  capped 


for  future  use  for  livestock  watering  in 
accordance  with  State  of  New  Mexico 
requirements. 

The  Environmental  Assessment 

The  NRC  staff  performed  an 
assessment  of  the  environmental 
impacts  associated  with  the  radiological 
cleanup  of  the  three  Grace  Estate  sites, 
in  accordance  with  10  CFR  Part  51, 
Licensing  and  Regulatory  Policy 
Procedures  for  Environmental 
Protection.  In  conducting  its 
assessment,  the  NRC  staff  considered 
amending  the  license  to  allow 
radiological  cleanup  of  the  sites,  and 
denying  the  amendment.  The  staff  also 
consulted  with  the  New  Mexico 
Environment  Department,  the  New 
Mexico  State  Historical  Preservation 
Officer,  and  the  U.S.  Fish  and  Wildlife 
Service.  The  technical  aspects  of  the 
reclamation  plan  are  discussed 
separately  in  a  Technical  Evaluation 
Report  (TER)  that  will  accompany  the 
final  agency  licensing  action. 

Environmental  Assessment  Conclusions 

The  results  of  the  staffs  assessment 
are  documented  in  an  Environmental 
Assessment  placed  in  the  docket  file. 
Based  on  its  review,  the  NRC  staff 
determined  that  the  proposed 
radiological  cleanup  of  the  three  sites 
and  disposal  of  the  contaminated 
material  at  a  licensed  luranium  mill  and 
tailings  site  can  be  accomplished  with 
no  significant  environmental  impacts  or 
effects  on  worker  or  public  health  and 
safety,  and  is  consistent  with  Criterion 
2  of  10  CFR  40,  Appendix  A. 

Because  the  staffhas  determined  that 
there  will  be  no  significant  impacts 
associated  with  approval  of  the  license 
amendment,  there  can  be  no 
disproportionally  high  and  adverse 
effects  or  impacts  on  minority  and  low 
income  populations.  Consequently, 
further  evaluation  of  Environmental 
Justice  concerns,  as  outlined  in 
Executive  Order  12898  and  NRC's  Office 
of  Nuclear  Material  Safety  and 
Safeguards  Policy  and  Procedures  Letter 
1-50,  Revision  1,  is  not  warranted. 

Alternatives  to  the  Proposed  Action 

Denial  of  the  proposed  action  would 
result  in  the  contaminated  material 
remaining  on  the  sites  and  the 
continued  existence  of  whatever 
hazards  may  be  due  to  the  material,  or 
the  material  being  reclaimed  in  place. 
On-site  reclamation  would  result  in  the 
sites  being  placed  under  State  of  New 
Mexico  or  U.S.  Department  of  Energy 
control  for  long-term  surveillance  and 
monitoring,  with  possible  hitxae 
maintenance  requirements,  requiring 
continuing  expenditure  of  funds  and  no 


significant  reduction  in  effects  on  the 
environment  or  worker  or  pubUc  health 
and  safety. 

Finding  of  No  Significant  Impact 

The  NRC  staffhas  prepared  an  EA  for 
the  proposed  amendment  of  NRC 
Source  Material  License  SUA-1480.  On 
the  basis  of  this  assessment,  the  NRC 
staffhas  concluded  that  the 
environmental  impacts  that  may  result 
fixjm  the  proposed  action  would  not  be 
significant  and.  therefore,  preparation  of 
an  Environmental  Impact  Statement  is 
not  warranted. 

The  EA  and  other  documents  related 
to  this  proposed  action  are  available  for 
pubUc  inspection  and  copying  at  the 
NRC  Public  Document  Room,  in  the 
Gehnan  Building  (lower  level),  2120  L 
Street  NW.,  Washington,  DC  20555. 

Notice  of  Opportunity  for  Hearing 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  licensing  action  falling 
within  the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operators  Licensing 
Proceedings."  of  the  Commission's 
Rules  of  Practice  for  Domestic  Licensing 
Proceedings  and  Issuance  of  Orders  in 
10  CFR  Part  2.  Pursuant  to  §  2.1205(a). 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(c),  a  request  for  a  hearing 
must  be  filed  within  thirty  (30)  days 
from  the  date  of  publication  of  this 
Federal  Register  notice.  The  request  for 
a  hearing  must  be  filed  with  the  Office 
of  the  Secretary  either: 

(1)  By  delivery  to  the  Rulemakings 
and  Adjudications  Staff  of  the  Office  of 
the  Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852,  between  7:30  a.m.  and  4:15  p.m., 
Federal  workdays;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Seoetary,  U.S.  Nuclear  Regtdatory 
Commission.  Washington.  DC  20555. 
Attention:  Rulemakings  and 
Adjudications  Staff. 

Each  request  for  a  hearing  must  also 
be  served  by  delivering  it  personally,  or 
by  mail,  to: 

(1)  The  applicant.  Estate  of  Michael  P. 
Grace,  in  care  of  Jon  J.  Indall,  Comeau, 
Maldegen,  Templeman  &  Indall.  LLP, 
Coronado  Building,  141  E.  Palace 
Avenue,  Post  Office  Box  669,  Santa  Fe, 
New  Mexico  87504-0669. 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  of  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  between 
7:30  a.m.  and  4:15  p.m..  Federal 
woikdays;  or 
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(3)  By  mail  addressed  to  the  Executive 
Director  for  Operations.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g): 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding:  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Any  hearing  request  that  is  granted 
will  be  held  in  accordance  with  the 
Commission's  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings"  in  10  CFR  Part  2,  Subpart 
L. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  J.  Holonich, 

Chief,  Uranium  Recovery  Branch,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
IFR  Doc.  98-24569  Filed  9-11-98;  8:45  am) 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Twenty-Sixth  Water  Reactor  Safety 
Information  Meeting 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Twenty-Sixth  Water 
Reactor  Safety  Information  Meeting  will 
be  held  on  October  26-28, 1998,  8:30 
a.m.  to  5:00  p.m.  in  the  Bethesda 
Marriott  Hotel,  5151  Pooks  Hill  Road, 
Bethesda,  Maryland. 

The  Water  Reactor  Safety  Information 
Meeting  v«ll  be  opened  by  NRC 
Chairman  Shirley  Ann  Jackson  as  the 
keynote  speaker  for  the  plenary  session 
on  Monday,  October  26,  1998  at  8:30 
a.m.  and  Commissioner  Diaz  will  speak 
at  lunch.  There  will  be  a  panel 
discussion  on  Tuesday  morning, 
October  27, 1998  at  8:30  a.m.  which  will 
focus  on  the  Future  of  Research.  Carlos 
Vitanza  will  be  Tuesday's  limcheon 


speaker  presenting  an  overview  of  the 
OECD  Halden  Reactor  Project  and  main 
issues  for  the  year  2000  and  beyond. 

This  meeting  is  international  in  scope 
and  includes  presentations  by  personnel 
from  the  NRC,  U.S.  Government, 
laboratories,  private  contractors,, 
universities,  the  Electric  Power 
Research  Institute,  reactor  vendors,  and 
a  number  of  foreign  agencies.  This 
meeting  is  sponsored  by  the  NRC  and 
conducted  by  the  Brookhaven  National 
Laboratory. 

The  preliminary  agenda  for  this  year's 
meeting  includes  12  sessions,  along 
with  the  panel  discussions,  on  the 
following  topics:  Pressure  Vessel 
Research,  Severe  Accidents  Research 
and  Fission  Product  Behavior,  Nuclear 
Materials  Issues  and  Health  Effects 
Research,  Materials  Integrity  Issues, 
Digital  Instnunentation  and  Control, 
Structural  Performance,  The  Halden 
Program,  PRA  Methods  and 
Applications,  Thermal  Hydraulic 
Research,  Plant  Aging  (2  sessions),  and 
High  Bum-up  Fuel. 

Those  who  wish  to  attend  may 
register  at  the  meeting  or  in  advance  by 
contacting  Susan  Monteleone, 
Brookhaven  National  Laboratory, 
Department  of  Nuclear  Energy,  Building 
130,  Upton,  NY  11973,  telephone  (516) 
344-7235;  Sandra  Nesmith  (301)  415- 
6437,  or  Christine  Bonsby  (301)  415- 
5838,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  2nd  Day 
of  September,  1998. 

For  the  Nuclear  Regulatory  Conunission. 
Alois  J.  Burda, 

Deputy  Director,  Financial  Management, 
Procurement  and  Administration  Staff,  Office 
of  Nuclear  Regulatory  Research. 
(FR  Doc.  98-24565  Filed  9-11-98;  8:45  am] 
BILUNQ  CODE  7S90-01-P 


PRESIDIO  TRUST 

Procedures  for  Implementing  the 
National  Environmental  Policy  Act 

AGENCY:  The  Presidio  Trust. 
ACTION:  Interim  policy  statement  and 
notice  of  availability. 

summary:  This  notice  aimounces  the 
Presidio  Trust's  adoption  of  interim 
procedures  and  gmdelines  for 
implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA). 

The  Presidio  Trust  assumed 
administrative  jurisdiction  of 
approximately  80%  of  the  Presidio  of 
San  Francisco  by  transfer  from  the 
National  Park  Service  on  July  1, 1998. 


The  National  Park  Service  has  adopted 
and  ordinarily  follows  certain 
procedures  and  guidelines  in  fulfilling 
its  obligations  under  NEPA,  including 
the  current  versions  of  "Standard 
Operating  Procedure  601"  and  "NPS- 
12:  National  Environmental  Policy  Act 
Guidelines."  In  consultation  with  the 
Council  on  Environmental  Quality,  the 
Presidio  Trust  has  adopted  these 
National  Park  Service  procedures  and 
guidelines  as  its  own  interim 
procedures  and  guidelines  for 
implementing  NEPA,  to  the  extent  that 
the  National  Park  Service  procedures 
and  guidehnes  do  not  conflict  with  the 
Presidio  Trust  Act  or  regulations  of  the 
Presidio  Trust.  These  interim 
procedures  and  guidelines  will  remain 
in  effect  imtil  such  time  as  the  Presidio 
Trust  adopts  final  procedures  and 
guideUnes  implementing  NEPA. 

The  Presidio  Trust  has  adopted  these 
interim  procedures  and  guidelines 
pursuant  to  the  Presidio  Trust  Act  (Pub. 
L.  104-333, 110  Stat.  4097  (16  U.S.C. 
460bb  note)),  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  and  regulations  of 
the  Council  on  Environmental  Quality 
(40  CFR  1507.3). 

Copies  of  these  procedures  and 
guidelines,  as  well  as  the  Presidio 
Trust's  resolution  adopting  them,  are 
available  upon  request  to  the  Presidio 
Trust. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Cook,  General  Counsel,  The 
Presidio  Trust,  34  Graham  Street,  P.O. 
Box  29052,  San  Francisco,  California 
94129-0052,  Telephone:  415/561-5300. 

Dated:  August  27, 1998. 
Karen  A.  Cook, 
General  Counsel. 
[FR  Doc.  98-24495  Filed  »-ll-98;  8:45  am) 

BILUNQ  CODE  4310-4iMI 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40407;  File  No.  SR-CHX- 
98-19] 

Self-Regulatory  Organizations; 
Chicago  Stocii  Exchange,  Inc;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  1  and  Amendment  No.  2  to 
Proposed  Rule  Change  Relating  to  the 
Qualification  by  Maritet  Matters  for 
Exempt  Credit 

September  4, 1998. 

I.  Introduction 

On  July  2, 1998,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
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filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  1  and  Rule  19b-4  thereunder,  2 
a  proposed  rule  change  to  amend  an 
interpretation  to  Article  XXXIV.  Rule  26 
of  the  CHX  Rules  relating  to  registered 
market  makers'  eligibility  to  receive 
exempt  credit.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  August  4. 
1998. 3  On  July  24, 1998,  the  Exchange 
filed  Amendment  No.  1.  <  On  August  28, 
1998.  the  Exchange  filed  Amendment 
No.  2.  *  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change. 
Also  Amendment  Nos.  1  and  2  are 
approved  on  an  accelerated  basis. 

II.  Description  of  the  Proposal 

The  purpose  of  the  proposed  rule 
change  is  to  modify  an  interpretation 
regarding  the  use  of  exempt  credit  by 
market  makers.^  Interpretation  .01  to 
Article  XXXIV.  Rule  16  sets  forth  certain 
requirements  that  must  be  met  for 
market  makers  to  be  eligible  to  receive 
market  maker  exempt  credit  for 
financing  their  market  maker 
transactions.  Currently,  one  requirement 
for  receiving  market  maker  exempt 
credit  for  a  particular  issue  is  that  50% 
of  the  quarterly  share  volume  in  that 
issue  recorded  in  a  market  maker 
account  must  result  from  transactions 
consummated  on  the  Exchange  or  sent 
fi-om  the  Exchange  floor  for  execution  in 
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» 15  U.S.C.  78s(b)(l). 

^17CFR240.19b-4. 

'  Securities  Exchange  Act  Release  No.  40270  (July 
28,  1998),  63  FR  41610. 

*  The  substance  of  this  amendment  is 
incorporated  into  this  order.  See  Letter  from  David 
T.  Rusoff,  Counsel.  Foley  &  Lardner,  to  Katherine 
England.  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  Conunission,  dated  July 
23. 1998  ("Amendment  No.  1"). 

>  The  substance  of  this  amendment  is 
incorporated  into  this  order.  See  Letter  from 
Patricia  L.  Levy,  Senior  Vice  President  and  General 
Counsel,  CHX,  to  Karl  Vamer,  Attorney,  Division, 
Commission,  dated  August  27, 1998  ("Amendment 
No.  2"). 

•In  Amendment  No.  2  the  Exchange  modified  the 
rule  language  to  account  for  Regulation  T  and 
Exchange  rules.  As  previously  drafted,  the  rule 
would  have  prohibited  a  market  maker  from 
utilizing  exempt  credit  for  all  non-qualifying  issues, 
even  if  exempt  credit  is  otherwise  available  under 
Regulation  T.  Regulation  T  permits  the  use  of 
exempt  credit  for  certain  broker-dealers  irrespective 
of  whether  the  broker-dealer  is  a  market  maker. 
Amendment  No.  2  makes  clear  that  once  a  market 
maker  has  been  notified  by  the  Exchange  that  an 
issue  is  a  non-qualifying  issue  the  procedures 
prohibit  the  market  maker  from  receiving  exempt 
credit  in  a  market  making  account,  but  the  market 
maker  remains  eligible  to  receive  exempt  credit 
under  non-market  maker  accounts  as  provided  by 
Regulation  T  and  Exchange  rules. 


another  market  via  the  Intermarket 
Trading  System.' 

The  proposed  rule  change  will 
include  in  the  Interpretation  the 
consequences  for  failing  to  meet  the 
50%  requirement.  The  proposed  rule 
change  would  suspend  a  market  maker's 
eligibility  to  receive  market  maker 
exempt  credit  in  the  calendar  quarter 
immediately  following  the  calendar 
quarter  in  which  a  violation  occurred 
for  all  issues  in  which  the  50% 
requirement  was  not  meet  (a  "non- 
qualifying issue"). 8 

At  the  Beginning  of  every  calendar 
quarter,  the  Exchange  will  notify  market 
makers  who  failed  to  meet  the  50%  test 
for  a  particular  issue  or  issues  during 
the  previous  quarter.  Market  makers 
who  are  so  notified  by  the  Exchange 
must  notify  their  lender  in  writing,  with 
a  copy  of  the  Exchange,  within  three 
trading  days  of  receiving  such 
notification  fi-om  the  Exchange,  that 
they  are  not  entitled  to  market  maker 
exempt  credit  for  non-qualifying  issues 
for  remainder  of  the  current  quarter.  If 
the  lender  is  unable  to  distinguish 
between  issues  or  is  unable  to  verify 
that  exempt  credit  is  not  being  granted 
in  non-qualifying  issues,  such  market 
makers  must  transfer,  within  three 
tradings  days  of  the  date  the  lender 
receives  notification,  all  non-qualifying 
issues  in  their  V-account  to  an  account 
not  entitled  to  market  maker  exempt 
credit  and  confirm  with  the  Exchange 
that  such  action  has  been  taken. 
Members  that  are  not  using  market 
maker  exempt  credit  and  confirm  with 
the  Exchange  that  such  action  has  been 
taken.  Members  that  are  not  using 
market  maker  exempt  credit  must  notify 
the  Exchange  of  such  in  writing  within 
three  tradings  days  of  receiving 
notification  and  ask  their  lender  to 
verify  the  same  with  the  Exchange. 

Once  an  issue  becomes  a  non- 
qualifying issue  for  a  market  maker,  the 
issue  v«ll  remain  a  non-qualifying  issue 
for  one  calendar  quarter.  At  the  end  of 
that  quarter,  the  market  maker  would  be 
permitted  to  seek  market  maker  exempt 
credit  for  the  issue  beginning  the 
following  quarter  (assuming  the  market 
maker  complies  with  all  of  the  other 
requirements  in  Interpretation  .01).  If 
the  meirket  maker  again  fails  to  meet  the 
50%  requirement  for  that  issue,  the 
issue  will  again  become  a  non- 


'  Securities  Exchange  Act  Release  No.  40016  (May 
20,  1998),  63  FR  29276  (May  28.  1998)  and 
Securities  Exchange  Act  Release  No.  40152,  (July  1, 
1998),  63  FR  37159  (July  9, 1998)  (clarifying  the 
prior  approval  order). 

•  In  the  event  that  a  member  registers  as  a  market 
maker  at  any  time  during  a  calendar  quarter,  the 
fifty  percent  requirement  would  apply  from  the  date 
of  registration  to  the  end  of  that  quarter. 


qualifying  issue.o  A  market  maker  that 
exhibits  chronic  non-compliance  with 
the  50%  threshold  may  be  subject  to 
disciplinary  action  by  the  Exchange. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  apphcable  to  a  national 
securities  exchange.  The  Commission 
believes  that  the  proposed  rule  change 
is  consistent  vdth  Section  6  of  the  Act, 
in  general,'"  and  Section  6(b)(5),"  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
pubUc  interest. '2 

The  Commission  believes  that 
registered  market  makers  on  the 
Exchange  serve  an  important  function 
inasmuch  as  they  add  depth  and 
liquidity  to  the  market  for  CHX-traded 
securities.  Pursuant  to  Article  XXXIV  of 
the  CHX  Rules,  market  makers  are 
subject  to  both  affirmative  and  negative 
obligations,"  and,  in  return,  are 
accorded  certain  privileges,  including 
exempt  credit  financing.'*  Accordingly, 


"In  order  to  clarify  the  quarterly  transition  from 
a  non-qualifying  issue  to  a  qualifying  issue  the 
Exchange  oHers  the  following  example  in 
Amendment  No.  1: 

Suppose  a  market  is  eligible  to  receive  market 
maker  exempt  credit  in  Stock  A  on  January  1. 
Suppose  further  that  on  March  31.  at  the  end  of  the 
quarter,  the  market  maker  has  not  Tnel  the  50% 
threshold.  Then.  Stock  A  will  be  a  non-qualifying 
issue  from  the  date  upon  which  lender  notification 
is  required  through  June  30th.  On  July  1,  the 
member  would  once  again  be  eligible  to  receive 
market  maker  exempt  credit  for  Stock  A  (so  long  as 
other  requirements  of  Interpretation  .01  are  met).  If 
the  member  is  notified  that  he  did  not  meet  the 
50%  threshold  for  the  quarter  ending  September 
30th,  the  issue  would  then  become  a  non-qualifying 
issue  again  from  the  date  upon  which  lender 
notification  is  required  until  December  31st.  On 
January  1  of  the  following  year,  the  process  would 
start  all  over  again. 
'015U.S.C.  78f: 
••U.S.C.  78fa>)(5). 

•'In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capiul  formation.  IS 
U.S.C.  78c(f). 

"  For  example,  under  Article  XXXIV,  a  registered 
market  maker  on  the  Exchange  has  the  duty  to 
maintain  fair  and  orderly  markets  in  assigned  issues 
(Rule  1):  the  duty  to  execute  at  least  50%  of 
quarterly  share  volume  in  assigned  issues  (Rule  3); 
and  the  duty  to  register  separately  for  each  security 
to  be  traded  as  a  market  nuiker  (Rule  4). 

•*  Under  the  federal  securities  laws  and  the 
Exchange's  Rules  as  set  forth  in  Article  XXXIV. 

Contiauad 
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the  Commission  believes  it  is 
appropriate  for  the  Exchange  tp 
temporarily  discontinue  a  privilege  if 
the  market  maker  fails  to  meet  the 
minimum  threshold  of  an  affirmative 
obligation  upon  which  the  privilege  is 

based. 

The  proposed  rule  change  permits  the 
Exchange  to  suspend  a  market  maker's 
eligibility  to  receive  market  maker 
exempt  credit  in  the  calendar  quarter 
immediately  following  the  calendar 
quarter  in  which  a  violation  occurred 
for  all  issues  in  which  the  50% 
requirement  was  not  met.  The 
Exchange's  ability  to  discipline  market 
makers  for  failure  to  meet  minimum 
quarterly  share  volume  requirement 
should  help  ensure  greater  market 
maker  compliance  with  the  rule  in  the 
future.  The  Commission  believes  that 
greater  compliance  with  the  50% 
minimum  quarterly  share  volume 
should  enhance  the  quality  of  the 
market  for  CHX-traded  securities,  and  in 
turn  foster  investor  confidence  and 
participation  in  the  market  as  well  as 
protect  investors  and  the  public  interest. 

The  Commission  finds  good  cause  for 
approving  proposed  Amendments  Nos. 
1  and  2  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register. 
Amendment  No.  1  merely  clarifies  the 
quarterly  transition  from  a  qualifying  to 
a  non-qualifying  issue  by  means  of  an 
example.'^  Amendment  No.  2  clarifies 
that  a  market  maker  who  does  not 
achieve  the  50%  minimum  quarterly 
share  volume,  while  ineligible  for 
market  maker  exempt  credit,  may  still 
be  eligible  for  other  forms  of  exempt 
credit  pursuant  to  Regulation  T  and 
Exchange  Rules.'^  Amendment  Nos.  1 
and  2  have  no  substantive  or  procedural 
effect  on  the  application  of  the  proposed 
rule  change,  and  serve  to  obviate 
potential  confusion  in  the 
administration  of  the  proposed  rule 
change  for  Exchange  officials.  Exchange 
members  and  investors  alike.  For  these 
reasons,  the  Commission  finds  good 
cause  for  accelerating  approval  of  the 
proposed  rule  change,  as  amended. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendments 
Nos.  1  and  2,  including  whether  the 
proposed  rule  change  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 


and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-98-19  and  should  be 
submitted  by  October  5, 1998. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.i'  that  the 
proposed  rule  change  (SR-CHX-98-19) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  i98-24524  Filed  &-11-98;  8:45  am] 

BILUNG  CODE  8010-01-M 


market  makers  are  also  granted  special  treatment 
and  exemptions  from  requirements  regarding  net 
capital,  position  financing,  and  short  sales  for 
transaction  effected  during  the  course  of  bona  fide 
market  making. 

^^Supm,  note  9. 

'•Supra,  note  6. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40405;  File  No.  SR-CHX- 
98-18] 

Self-Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rul&Change 
Relating  to  the  Exchange's  Withdrawal 
of  Capital  Provisions 

September  4, 1998. 

I.  Introduction 

On  June  26, 1998,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  - 
("Act"),i  and  Rule  19b-4  thereunder.^  a 
proposed  rule  change  to  amend  Article 

II,  Rule  6(b)  of  the  Exchange's  rules 
relating  to  the  Exchange's  Withdrawal  of 
Capital  provisions.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register,  on  August  4, 


1998.3  The  Commission  received  no 
comments  on  the  proposal. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
Article  II,  Rule  efb)  of  the  Exchange's 
rules  in  order  to  limit  the  applicability 
of  the  Exchange's  Withdrawal  of  Capital 
provisions  to  member  firms  for  which 
the  Exchange  is  the  Designated 
Examining  Authority  ("DEA").  The 
Exchange's  Withdrawal  of  Capital 
provisions  limit  the  ability  of  a  partner 
in  a  member  firm  to  withdraw  capital 
from  the  firm.  Currently,  this 
requirement  applies  to  both  member 
firms  for  which  the  Exchange  is  the  DEA 
as  well  as  firms  subject  to  examination 
by  a  self-regulatory  organization 
("SRO")  other  than  the  Exchange,  if  the 
member  firm's  DEA  does  not  have  a 
comparable  rule.  The  proposed  rule 
change  would  eliminate  this 
requirement  for  all  member  firms  for 
which  the  Exchange  is  not  the  DEA. 

n.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  witli  the  requirements  of  the 
Act,  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange.  The  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6  of  the  Act, 
in  general,*  and  Section  6(b)(5),5  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.^  The  Commission 
believes  that  the  proposed  rule  change 
will  not  disturb  the  financial  protections 
the  CHX  has  in  place  ensure  investor 
protection,  the  public  interest,  or  the 
integrity  of  the  Exchange's  markets. 
CHX  member  firms,  for  which  the 
Exchange  is  the  DEA,  will  still  be 
required  to  maintain  adequate  capital 
reserves.  Under  the  proposed  rule 
change  the  partnership  articles  of  each 
member  firm  for  which  the  Exchange  is 
the  DEA  will  still  be  required  to  contain 
provision  requiring  written  approval 


"  15  U.S.C.  78s(b)(2). 
"17  CFR  200.30-3(a)(12). 
M5  U.S.C.  78s(b)(l)(1994). 
» 17  CFR  240.19b-4  (1998). 


3  Securities  Exchange  Act  Release  No.  40271  (July 
28. 1998],  63  FR  41609. 

<  15  U.S.C.  78f. 

»15  U.S.C.  78f(b)(5). 

■In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 
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from  the  Exchange  for  the  capital 
contribution  of  any  partner  to  be 
withdrawn  on  less  than  six  months' 
written  notice  of  withdrawal  if  the 
notice  of  withdrawal  is  given  prior  to 
six  months  after  the  capital  contribution 
was  first  made.  The  Commission  also 
notes  that  the  amended  CHX 
vtithdrawal  of  capital  rule  is  identical  or 
very  similar  to  those  of  other  SROs.^ 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.s  that  the 
proposed  rule  change  (SR-CHX-98-18) 
is  approved. 

For  the  Commission,  t)y  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-24526  Filed  9-11-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40404;  File  No.  SR-NYSE- 
98-11] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange.  Inc.;  Order 
Approving  Proposed  Rule  Change  To 
Amend  NYSE  Rule  97,  "Limitation  on 
Members'  Trading  Because  of  Block 
Positioning,"  To  Except  Transactions 
To  Facilitate  Certain  Customer  Stock 
Transactions  or  to  Ret>alance  a 
Member's  Index  Portfolio 

September  4, 1998. 

I.  Introduction 

On  March  30, 1998,  the  New  York 
Stock  Exchange,  Inc.  ("Exchange"  or 
"NYSE")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Siecurities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder  ^  a  proposed  rule  change  that 
would  amend  Exchange  Rule  97  to 
except  transactions  made  to  facilitate 
certain  customer  stock  transactions  or  to 
rebalance  a  member  firm's  index 
portfolio.  The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  May  19, 1998.3  jhe 
Commission  received  one  comment  on 


'  See  American  Stock  Exchange  Rule  300,  and 
New  York  Stock  Exchange  Rule  313. 

M5  U.S.C.  78s(b)(2). 
»17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  788(b)(1). 
»17CFR240.19b-4. 

'Securities  Exchange  Act  Release  No.  39981  (May 
11,  1998).  63  FR  27609  (May  19.  1998). 


the  proposal.*  This  order  approves  the 
proposed  rule  change. 

n.  Description  of  the  Proposal 

The  proposed  rule  change  woidd 
amend  Exchange  Rule  97,  "Limitation 
on  Members'  Trading  Because  of  Block 
Positioning."  to  except  transactions  that 
facilitate  certain  customer  transactions 
in:  (i)  specific  stocks  within  a  basket  of 
stocks:  {ii)  blocks  of  stock;  and  (iii) 
index  component  stocks.  The  proposal 
also  would  except  a  member  firm's 
proprietary  transactions  made  to 
rebalance  the  member  firm's  index 
portfolio. 

Exchange  Rule  97  currently  prohibits 
a  member  firm  that  holds  any  part  of  a 
long  stock  position  in  its  trading 
accoimt,  which  position  resulted  from  a 
block  transaction  it  effected  with  a 
customer,  from  purchasing  for  an 
account  in  which  the  block  positioning 
member  firm  has  a  direct  or  indirect 
interest,  additional  shares  of  such  stock 
on  a  "plus"  or  "zero  plus"  tick  under 
certain  conditions  for  the  remainder  of 
the  trading  day  on  which  the  member 
firm  acquired  the  long  position.  In 
particular,  the  member  holding  the  long 
position  cannot  purchase  on  a  "plus 
tick"  if  the  purchase:  (1)  would  result  in 
a  new  daily  high;  (2)  is  within  one  half 
hour  of  the  close;  or  (3)  is  at  a  price 
higher  than  the  lowest  price  at  which 
any  block  was  acquired  in  a  previous 
transaction  on  that  day.  Moreover, 
Exchange  Rule  97  precludes  the  member 
holding  the  long  position  from  acquiring 
a  position  if  it  entails  a  purchase  on  a 
zero  plus  tick  of  more  than  50%  of  the 
stock  offered  at  a  price  higher  than  the 
lowest  price  at  which  any  block  was 
acquired  in  a  previous  transaction  on 
that  day.  Under  Exchange  Rule  97,  the 
term  "block"  is  defined  as  a  quantity  of 
stock  having  a  market  value  of  $500,000 
or  more  that  was  acquired  in  a  single 
transaction.  Exchange  Rule  97  was 
adopted  to  address  concerns  that  a 
member  firm  might  engage  in 
manipulative  practices  by  attempting  to 
"mark-up"  the  price  of  a  stock  to  enable 
the  position  acquired  in  the  course  of 
block  positioning  to  be  liquidated  at  a 
profit,  or  to  maintain  the  market  at  the 
price  at  which  the  position  was 
acquired. 

The  restrictions  in  Exchange  Rule  97 
presently  do  not  apply  to  transactions 
that:  (i)  involve  bona  fide  arbitrage  or 
the  purchase  and  sale  (or  sale  and 
purchase)  of  securities  of  companies 
involved  in  a  publicly  announced 


merger,  acquisition,  consolidation  or 
tender  offer;  (ii)  offiset  transactions  made 
in  error;  (iii)  facilitate  the  conversion  of 
options;  (iv)  are  engaged  in  by 
specialists  in  their  specialty  stocks;  or 
(v)  facilitate  the  sale  of  a  block  of  stock 
by  a  customer.  The  current  exceptions 
under  Exchange  Rule  97  permit  certain 
types  of  purchases  that  are  effected  for 
a  permitted  purpose,  but  do  not  include 
transactions  solely  effected  to  increase 
the  block  positioner's  position. 

The  proposed  rule  change  would 
provide  additional  exceptions  that 
would  apply  to  purchases  made  by  a 
block  positioning  member  firm  that 
increase  a  position  to  facilitate:  (i)  the 
sale  of  a  basket  of  stocks  by  a 
customer;  *  or  (ii)  an  existing  customer's 
order  «  for  the  purchase  of  a  block  of 
stock,  a  specific  stock  within  a  basket  of 
stocks,  or  a  stock  being  added  to  or 
reweighted  in  an  index,  at  or  after  the 
close  of  trading  on  the  Exchange.  This 
second  proposed  provision  (Exchange 
Rule  97(b)(6))  will  permit  a  member 
organization  to  position  stock  to  effect  a 
cross  with  a  customer  at  or  after  the 
close.  The  facilitating  transactions 
effected  under  proposed  Exchange  Rule 
97(b)(6)  must  be  recorded  as  such  and 
the  transactions  in  the  aggregate  may 
not  exceed  the  number  of  shares 
required  to  facilitate  the  customer's 
order  for  such  stock.  Finally,  the 
proposal  would  except  proprietary 
transactions  made  by  a  member  firm 
due  to  a  stock's  addition  to  an  index  or 
an  increase  in  a  stock's  weight  in  an 
index,  provided  that  the  transactions  in 
the  aggregate  do  not  exceed  the  number 
of  shares  required  to  rebalance  the 
member  firm's  index  portfolio.' 

The  Exchange  has  represented  that  a 
member  firm's  purchases  exempted 
under  proposed  Exchange  Rule  97(b)(6) 
would  remain  subject  to  the  limitations 
on  positioning  to  facilitate  customer 
orders  as  discussed  in  Exchange 
Information  Memorandum  No.  95-28, 
"Positioning  to  Facilitate  Customer 
Orders."  »  TTiese  limitations  generally 
preclude  a  block  positioner  that  has 
committed  to  sell  securities  after  the 


*  See  Letter  from  Julius  R.  Leiman^^arbia, 
Goldman  Sachs  &  Co.,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  June  5. 1998 
("Goldman  Letter"). 


'This  provision  would  extend  the  current 
exception  that  applies  to  a  subsequent  facilitation 
trade  of  block  size  (Exchange  Rule  97(b)(5))  to  a 
bcilitation  trade  of  less  than  block  size  provided 
that  the  stock  was  part  of  a  basket  of  stocks  being 
sold  by  a  customer. 

•The  term  "existing  customer's  order"  refers  to 
an  already  existing  order  of  a  customer.  Thus,  the 
proposal  does  not  provide  an  exception  for 
anticipatory  hedging.  Telephone  conversation 
between  Agnes  Gautier,  Vice  President.  Market 
Surveillance,  Exchange:  Richard  Strasser.  Assistant 
Director;  and  Michael  Lofius,  Attorney,  Division  of 
Market  Regulation,  Commission  (June  25, 1998). 

'  Proposed  Exchange  Rule  97(b)(7). 

•See Securities  Exchange  Act  Release  No.  35837 
(June  12.  1995),  60  FR  31749  (June  16. 1995). 
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close  to  a  customer  at  the  closing  price 
from  being  in  the  market  on  a 
proprietary  basis  after  3:40  P.M.  when  it 
has  left  a  portion  of  its  positioning  to  be 
executed  at  the  close,  and  such  at-the- 
close  proprietary  order  can  be 
reasonably  expected  to  impact  the 
closing  price. 

The  Exchange  believes  the  proposed 
exceptions  to  facilitate  certain  customer 
transactions  are  appropriate  because 
these  types  of  transactions  are  effected 
to  accommodate  a  customer.  The 
Exchange  further  believes  the  proposed 
exception  for  member  finn  proprietary 
transactions  related  to  a  stock's  addition 
to,  or  increased  weight  in,  an  index  is 
appropriate  because  such  purchases  are 
usually  made  at  the  close  of  trading  to 
obtain  the  closing  price  of  the  index  and 
therefore  are  indifferent  to  the  price 
level  so  long  as  it  represents  the  closing 
valuation. 

The  proposal  also  would  expand  the 
Rule's  Supplementary  Material,  Section 
.10,  "Definitions,"  to  provide 
definitions  for  "basket"  and  "index." 
The  term  "basket"  would  be  defined  as 
a  group  of  15  or  more  stocks  having  a 
total  market  value  of  $1  million  or  more. 

The  Exchange  represented  that  this 
definition  is  consistent  with  the  use  of 
"basket"  in  the  definition  of  program 
trading  that  appears  in  Exchange  Rule 
BOA.  The  proposal  would  define 
"index"  as  a  publicly  disseminated 
statistical  composite  measure  based  on 
the  price  or  market  value  of  the 
component  stocks  in  a  group  of  stocks. 
The  Exchange  beUeves  this  definition 
would  preclude  the  possibility  of  a  firm 
creating  an  "index"  for  the  purpose  of 
circumventing  the  restrictions  of  the 
Rule. 
m.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  on  the  proposed  rule 
change.*  The  commenter  supported  the 
proposal.  The  commenter  eugued  that 
the  current  restrictions  prevent  NYSE 
members  from  effectively  accumulating 
principal  positions  necessary  to 
facilitate  a  customer's  buying  interest  in 
basket  and  index  transactions.  The 
commenter  concluded  that  the  proposal 
would  enhance  the  ability  of  NYSE 
members  to  facilitate  customers'  basket 
and  index  transactions. 

IV.  Discussion 

For  the  reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations  under  the 
Act  applicable  to  a  national  securities 
exchange.  In  partinUar,  the  Commission 


believes  the  proposed  rule  change  is 
consistent  with  the  Section  6(b)(5)  ^° 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.^^ 

Exchange  Rule  97  is  an  anti- 
manipulative  rule  designed  to  limit  a 
member  firm's  trading  for  its  own 
accoimt  for  the  remainder  of  a  trading 
day  during  which  it  has  positioned  a 
block  of  stock.  As  the  Exchange  notes, 
Exchange  Rule  97  was  originally 
intended  to  prevent  member  firms  from 
marking  up  the  price  of  a  stock  to 
ensure  that  a  block  of  such  stock,  which 
the  member  had  acquired  that  day, 
could  be  sold  at  a  profit.  Exchange  Rule 
97  also  was  intended  to  prevent 
manipulative  transactions  by  member 
firms  designed  to  maintain  the  market  at 
the  price  at  which  a  block  position  was 
acquired. 

Certain  types  of  transactions  were 
excepted  from  Exchange  Rule  97's 
restrictions.  The  restrictions  on 
Exchange  Rule  97  currently  do  not 
extend  to  transactions  that:  (i)  involve 
bona  fide  arbitrage  or  the  purchase  and 
sale  (or  sale  and  purchase)  of  securities 
of  companies  involved  in  a  publicly 
announced  merger,  acquisition, 
consolidation  or  tender  offer;  (ii)  offset 
transactions  made  in  error;  (iii)  facilitate 
the  conversion  of  options;  (iv)  are 
engaged  in  by  speciaUsts  in  their 
specialty  stocks;  or  (v)  facilitate  the  sale 
of  a  block  of  stock  by  a  customer.  These 
exceptions  permit  market  participants  to 
engage  in  legitimate  business 
transactions,  without  raising  concerns  of 
abusive  market  practices  that  Exchange 
Rule  97  was  intended  to  address. 

The  Commission  believes  the 
Exchange's  proposed  rule  change 
likewise  excepts  certain  transactions 
that  will  permit  legitimate  business 
practices  without  running  afoul  of  the 
spirit  of  Exchange  Rule  97.  The  proposal- 
would  except  member  firm  transactions 
from  the  restrictions  of  Exchange  Rule 
97  if  they  were  made  to  facilitate 
customers'  transactions  in:  (i)  specific 
stocks  within  a  basket  of  stocks;  (ii) 
blocks  of  stock;  and  (iii)  index 
component  stocks.  The  proposal  also 
would  except  a  member  firm's 
proprietary  transactions  if  they  were 
made  to  rebalance  the  member  firm's 


index  portfolio.  However,  consistent 
with  the  current  exceptions  to  Exchan^ 
Rule  97,  the  proposal  does  not  include 
transactions  solely  effected  to  increase  a 
member  firm's  position. 

By  recognizing  the  innovative  trading 
strategies  employed  by  member  firms 
and  the  myriad  of  facilitation  services 
provided  to  customers,  the  Commission 
believes  the  proposal  virill  ensure  that 
Exchange  Rule  97  remains  relevant  and 
does  not  become  unnecessarily 
restrictive.  The  Commission  notes  that 
the  Exchange  previously  amended 
Exchange  Rule  97  in  1991  to  revise  the 
definition  of  "block"."  Prior  to  the 
amendment,  the  term  block  was  appUed 
to  any  single  stock  transaction  valued  at 
more  than  $200,000.  The  1991 
amendment  revised  the  dollar  threshold 
to  $500,000.  In  approving  the 
amendment,  the  Commission  stated  that 
the  higher  dollar  threshold  was  more 
relevant  and  that  the  previous  test  was 
unnecessarily  restrictive.  The 
Commission  believes  the  Exchange's 
current  proposal  is  similar  to  the  1991 
amendment  in  that  it  modifies  Exchange 
Rule  97  to  maintain  its  relevancy  and 
prevent  it  from  becoming  overly 
restrictive  over  time  while  maintaining 
the  important  protections  that  the  rule 
provides. 

As  the  Exchange  notes, 
notwithstanding  the  narrow  exceptions 
to  Exchange  Rule  97  in  the  proposal, 
members'  facilitation  transactions 
continue  to  be  subject  to  the  limitations 
on  positioning  to  facilitate  customer 
orders  as  discussed  in  Exchange 
Information  Memorandiun  No.  95-28.*^ 
In  particular,  member  organizations  are 
required  to  estabUsh  and  maintain 
procedures  reasonably  designed  to 
review  facilitation  activities  for 
compliance  with  Exchange  rules  and 
federal  securities  laws.  Moreover,  it  is 
incumbent  on  the  Exchange  in  carrying 
out  its  regulatory  responsibilities  with 
respect  to  its  members  to  ensure  that 
proper  procedures  are  in  place  and  that 
they  are  being  enforced  in  a  manner 
designed  to  detect  and  punish  violations 
of  Exchange  Rule  97,  as  well  as  other 
applicable  Exchange  rules  and  the 
federal  securities  laws  generally. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NYSE-98-    • 
11)  is  approved. 


'  See  Goldman  Letter,  rupra  note  3. 


>oi5U.S.C.  78f(b)(5). 

>*  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposal's  impact 
on  efficiency,  competition,  and  capital  formation. 
15  U.S.C.  78c(f). 


>»See  Securities  Exchange  Act  Release  I^.  29318 
(June  17, 1991).  56  FR  28937  (June  25, 1991). 
"  See  supra  note  8. 

"15U.S.C.  78s(b)(2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-24525  Filed  »-ll-98:  8:45  am] 

BILUNQ  CODE  a01»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34'-40406:  File  No.  SR-Phlx- 
98-22] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc., 
Order  Approving  Proposed  Rule 
Change  and  Amendment  No.  1  Thereto 
Relating  to  Amendments  to  Phix  Rule 
931  Regarding  Approved  Lessors 

Septeml>er  4, 1998. 
I.  Introduction 

On  May  18, 1998,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phbc"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),!  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Phlx  Rule  931,  "Approved 
Lessor."  On  June  8, 1998,  the  Phlx  filed 
an  amendment  to  the  proposal.^  The 
proposed  rule  change  and  Amendment 
No.  1  were  published  for  comment  in 
the  Federal  Register  on  July  15, 1998.« 
No  comments  were  received  regarding 
the  proposal. 

n.  Description  of  the  Proposal 

The  Phlx  proposes  to  make  several 
amendments  to  Phlx  Rule  931.  First,  the 
Phlx  proposes  to  amend  Phlx  Rule  931 
to  substitute  the  word  "Exchange"  for 


"  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  788(b)(1). 

*17CFR240.19b-4. 

>  See  Letter  frcHn  Murray  L.  Rou,  Esq.,  Vice 
President  and  Secretary,  Phlx,  to  Michael 
Walinskas,  Esq.,  Deputy  Associate  Director, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  June  6, 1998  ("Amendment  No. 
1").  In  Amendment  No.  1,  the  Phlx  consent  to  have 
the  proposed  rule  change  published  for  notice  and 
comment  and  treated  pursuant  to  Section  19(b)(2) 
of  the  Act  In  addition,  in  Amendment  No.  1  the 
Phlx  proposes  to  adopt  Commentary  .01  to  Phlx 
Rule  931  which  will  require  approved  lesson  to 
update  any  Form  U-4  (Uniform  application  for 
Securities  Industry  Registration  or  Transfer), 
submitted  pursuant  to  Vh\x  Rule  931(d),  within 
thirty  days  of  learning  that  the  information 
contained  in  Form  U-4  has  become  incomplete  or 
inaccurate.  Where  an  amendment  to  Form  U-4 
involves  a  statutory  disqualification  as  defined  in 
Sections  3(aK39)  and  15(b)(4)  of  the  Act, 
Commentary  .01  will  require  that  the  amended 
Form  U-4  be  submitted  not  later  than  ten  days  after 
the  statutory  disqualification  occurs. 

*  Securities  Exchange  Act  Release  No.  40180  Quly 
8, 1998),  63  FR  38223. 


the  word  "corporation"  throughout  the 
rule.  Second,  the  Phlx  proposes  to 
amend  Phbc  Rule  931(d)  to  require  a 
lessor  who  is  a  natural  person  to  file 
with  the  Exchange  an  attestation  as  to 
the  source  of  funds  used  to  purchase  the 
membership.  Under  Phlx  Rule  931(d),  as 
amended,  an  approved  lessor  who  is  not 
a  natural  person  must  file  with  the 
Exchange  a  statement  of  assets, 
liabilities  and  net  worth  and  (1)  if  a 
partnership,  an  executed  partnership 
agreement  along  with  executed  Form  U- 
4  for  all  partners  who  are  natural 
persons;  (2)  if  a  Umited  liability  entity 
other  than  a  corporation,  an  executed 
copy  of  the  operating  agreement  along 
with  accompanjring  Form  U-4  for  all 
such  members  who  are  natural  persons; 
or  (3)  if  a  corporation,  the  corporate 
articles  of  incorporation,  corporate  by- 
laws, a  listing  of  all  officers,  directors 
and  shareholders  along  with 
accompanying  Form  U-4s.  Third,  under 
new  Phlx  Rule  931(e)  each  lessor  who 
is  not  a  natural  person  is  required  to 
submit  certain  information  to  the 
Exchange,  including:  (1)  as  of  the  last 
business  day  of  each  calendar  quarter,  a 
list  of  all  limited  partners  if  the  lessor 
is  a  limited  partnership;  a  membership 
list  if  the  lessor  is  a  limited  liability 
entity  other  than  a  corporation  along 
with  any  new  subscription  agreement; 
and  a  shareholder  fist  if  the  lessor  is  a 
corporation,  and  (2)  any  material  change 
in  the  corporate  or  organization's 
structure  within  ten  days  of  the  change 
in  the  structure. 

According  to  the  Phlx,  the  amended 
rule  codifies  existing  practices  of  the 
Exchange's  Office  of  the  Secretary  and 
Examinations  Department  respecting 
processing  of  applications  for  approval 
as  an  approved  lessor  of  the  Phbc.^  The 
proposal  will  allow  the  Exchange  to 
monitor  any  changes  in  ownership 
interest  respecting  the  membership  or 
memberships  held  by  approved  lessors.^ 
The  proposal  will  also  allow  the 
Exchange  to  monitor  for  any  potential 
statut(Hy  disqualifications  respecting 
shareholders,  partners  and  members  of 
limited  liabiUty  entities  by  requiring  the 
filing  of  Form  U— 4  and  amendments  to 
Form  U— 4  fpr  natural  persons  as  well  as 
various  corporate,  organizational 
agreements  or  partnership  interest 
disclosures  for  other  entities. 


'  Upon  approval,  an  approved  lessor  of  the  Phlx 
must  sign  a  pledge  to  abide  by  the  constitution, 
bylaws  and  rules  of  the  Exchange.  Telephone 
conversation  between  Murray  L.  Ross,  Esq.,  Vice 
President  and  Secretary.  Phlx,  and  Marc  McKayle, 
Attorney,  Division,  Cwiunission  (August  19, 1998). 

■Pursuant  to  Phbc  Rule  17,  a  lessor  leases  legal 
title  of  his  membership  to  a  lessee  while  retaining 
the  equitable  title. 


m.  Discussion 

After  careful  consideration  the 
Commission  has  determined  to  approve 
the  proposed  rule  change.  For  the 
reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereuinder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Sections  6(b)(5)  and  6(c)(3)(B)  of  the 
Act '  In  particular,  the  Commission 
beheves  the  proposal  is  consistent  with 
the  Section  6(b)(5)  ^  requirements  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  to  prevent  fi^udulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  pubUc.  Section 
6(c)(3)(B)  B  provides  that  a  national 
securities  exchange  may  examine  and 
verify  the  qualifications  of  an  applicant 
to  become  a  person  associated  with  a 
member  in  accordance  with  procedures 
established  by  the  rules  of  the  exchange, 
and  require  any  person  associated  with 
a  member,  or  any  class  of  such  persons, 
to  be  registered  with  the  exchange  in 
accordance  with  procedures  so 
estabhshed. 

The  Commission  believes  that  the 
amendments  to  Phlx  Rule  931  vrill 
clarify,  as  well  as  codify,  existing 
Exchange  policy  requiring  the 
maintenance  of  current  information  for 
persons  associated  with  member 
organizations.  The  proposed  rule  change 
should  facilitate  compliance  with  the 
Phlx's  registration  requirements  and 
help  ensure  that  all  persons  who  are  or 
will  be  affiliated  with  a  member's 
securities  business  are  registered  with 
the  Phlx.  The  Commission  believes  that 
the  amendments  to  Phlx  Rule  931 , 
which  should  enable  the  Exchange  to  (1) 
monitor  changes  in  ownership  interest 
respecting  the  membership  or 
memberships  held  by  approved  lessors, 
(2)  monitor  for  any  potential  statutory 
disquaUfications  respecting 
shareholdras,  partners  and  members  of 
limited  liability  entities,  and  (3)  monitor 
the  source  of  funds  utilized  to  purchase 
ownership  interests  affiliated  with  the 
membership  or  memberships  held  by 
approved  lessors,  are  appropriate  means 
for  the  Exchange  to  ensure  the  high 
standard  of  competence  and  integrity 
required  of  a  person  affiliated  with  a 
national  securities  exchange.  The 


'  15  U.S.C  78fn>)(5)  and  (cX3)(B). 

•15U.S.C78ftbK5). 

•15U.S.C78f(c)(3)(B). 
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Conunission  also  believes  that  it  is 
appropriate  to  permit  the  Exchange  to 
formulate  and  administer  standards  of 
training,  experience,  competence,  and 
such  other  membership  qualifications  as 
the  Exchange  may  find  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors,  subject  to 
Commission  oversight  and  review. 
Finally,  the  Commission  notes  that  the 
requirements  of  new  Phlx  Rule  931  are 
consistent  with  the  purpose  of,  and 
similar  to.  Rules  3.5,  3.6,  and  3.9  of  the 
Chicago  Board  of  Options  Exchange, 
and  Paragraph  9174  of  the  American 
Stock  Exchange  ("Amex")  Constitution 
and  Amex  Rules  310  and  311. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,io  that  the 
proposed.rule  change  (SR-Phbc-98-22}, 
as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Mariut  Regulation,  pursuant  to  delegated 
authority." 

Marguet  H.  McFarland 
Deputy  Secretary. 

[FR  Doc.  98-24527  Filed  9-11-98;  8:45  am) 
BlUMa  CODE  MMO-ei-M 


DEPARTMENT  OF  STATE 

{Public  Notice  2888] 

Office  of  Foreign  Missions;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

agency:  Department  of  State. 
ACTION:  6p-Day  Notice  of  Proposed 
Information  Collections;  DSP-lOO, 
Application  for  Registration  (Mission 
Vehicle),  DSP-101,  Application  for 
Registration  (Personal  Vehicle).  DSP- 
102,  Application  for  Title,  DSP-104, 
Application  for  Replacement  Plates. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (0MB)  approval  for  the 
information  collections  described 
below.  The  purpose  of  this  notice  is  to 
allow  60  days  for  public  comment  in  the 
Federal  Register  preceding  submission 
to  OMB.  This  process  is  conducted  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement. 

Originating  Office:  Office  of  Foreign 
Missions. 


>»15  U.S.C  78»0>)(2). 

"  17  CTR  20O.3O-3(a)(12). 


Title  of  Information  Collection: 
Apphcation  for  Registration  (Mission 
Vehicle). 
Frequency:  On  occasion. 
Form  Number:  DSP-lOO. 
Respondents:  Foreign  government 
representatives. 

Estimated  Number  of  Respondents: 
2,788. 

Average  Hours  Per  Response:  30 
minutes. 
Total  Estimated  Burden:  1,394. 
Type  of  Request:  Reinstatement. 
Originating  Office:  Office  of  Foreign 
Missions. 

Title  of  Information  Collection: 
Application  for  Registration  (Personal 
Vehicle). 
Frequency:  On  occasion. 
Form  Number:  DSP-101. 
Respondents:  Foreign  government 
representatives. 

Estimated  Number  of  Respondents: 
9,700. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  4,850.  . 
Type  of  Request:  Reinstatement. 
Originating  Office:  Office  of  Foreign 
Missions. 

Title  of  Information  Collection: 
Application  for  Title. 
Frequency:  On  occasion. 
Form  Number:  DSP-102. 
Respondents:  Foreign  government 
representatives. 

Estimated  Number  of  Respondents: 
5,000. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  2,500. 
Type  of  Request:  Reinstatement. 
Originating  Office:  Office  of  Foreign 
Missions. 

Title  of  Information  Collection: 
Application  for  Replacement  Plates. 
Frequency:  On  occasion. 
Form  Number:  DSP-104. 
Respondents:  Foreign  government 
representatives. 

Estimated  Number  of  Respondents: 
1,000. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  500. 
Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  regarding  the  collection 
listed  in  this  notice  or  requests  for 
copies  of  the  proposed  collection  and 
supporting  documents  should  be 
directed  to  Charles  S.  Cunningham, 
Directives  Management,  U.S. 
Department  of  State,  Washington,  DC 
20520,  (202)  647-0596. 

Dated:  August  31, 1998. 
Fernando  Buitiano, 
Chief  Information  Officer. 
(FR  Doc.  98-24530  Filed  9-11-98;  8:45  am] 
BiLUNQ  CODE  4710-44-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2888] 

The  Bureau  of  Personnel,  Recruitment 
Office;  Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Department  of  State. 
ACTION:  30-Day  Notice  of  information 
collection;  Application  for  Federal 
employment. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  simimarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Originating  Office:  Bureau  of 
Personnel,  Recruitment  Office. 

Title  of  Information  Collection: 
Application  for  Federal  Employment. 

Frequency:  Yearly. 

Form  Number:  DS-1950. 

Respondents:  Used  by  individuals  to 
apply  for  certain  excepted  positions  at 
the  Department  of  State. 

Estimated  Number  of  Respondents: 
25,000. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  12,500 
hours. 

Public  comments  are  being  soUcited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 
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•  Enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  docvunents 
may  be  obtained  from  Charles  S. 
Cunningham,  Directives  Management 
Branch,  Department  of  State, 
Washington,  DC  20520,  (202)  647-0596. 
Interested  persons  are  invited  to  submit 
comments  regarding  this  proposal. 
Comments  should  refer  to  the  proposed 
survey  by  name  and/or  OMB  Control 
Number  and  should  be  sent  to:  OMB, 
Ms.  Victoria  Wassmer,  (202)  395-5871. 

Dated:  June  18, 1998. 
Fenundo  Burfoano, 
Chief  Information  Officer. 
(FR  Doc.  98-24528  Filed  9-11-98;  8:45  am] 
BILUNO  CODE  4nO-1S-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2887] 

Office  of  Foreign  Missions;  Agency 
Information  Collection  Activities: 
Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  State. 
ACTION:  Emergency  Review  of 
Information  Collections;  DSP-lOO, 
Application  for  Registration  (Mission 
Vehicle),  DSP-101.  Apphcation  for 
Registration  (Personal  Vehicle),  DSP- 
102,  Apphcation  for  Title,  DSP-104, 
Apphcation  for  Replacement  Plates. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995. 
Emergency  review  and' approval  of  these 
collections  has  been  requested  from 
OMB  by  August  30, 1998.  If  granted,  the 
emergency  approval  is  only  vaUd  for 
180  days. 

The  lollovdng  summarizes  the 
information  collections  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement. 

Originating  Office:  Office  of  Foreign 
Missions. 

Title  of  Information  Collection: 
Application  for  Registration  (Mission 
Vehicle). 

Frequency:  On  occasion. 

Fonn  Number:  DSP-lOO. 

Respondents:  Foreign  government 
representatives. 


Estimated  Number  of  Respondents: 
2,788. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  1,394. 

Type  of  Request:  Reinstatement. 

Originating  Office:  Office  of  Foreign 
Missions. 

Title  of  Information  Collection: 
Application  for  Registration  (Personal 
Vehicle). 

Frequency:  On  occasion. 

Form  Number:  DSP-101. 

Respondents:  Foreign  government 
representatives. 

Estimated  Number  of  Respondents: 
9,700. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  4,850. 

Type  of  Request:  Reinstatement. 

Originating  Office:  Office  of  Foreign 
Missions. 

Title  of  Information  Collection: 
Application  for  Title. 

Frequency:  On  occasion. 

Form  Number:  DSP-102. 

Respondents:  Foreign  government 
representatives. 

Estimated  Number  of  Respondents: 
5,000. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  2,500. 

Type  of  Request:  Reinstatement. 

Originating  Office:  Office  of  Foreign 
Missions. 

Title  of  Information  Collection: 
Application  for  Replacement  Plates. 

Frequency:  On  occasion. 

Form  Number:  DSP-104. 

Respondents:  Foreign  government 
representatives. 

Estimated  Number  of  Respondents: 
1,000. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  500. 

Public  comments  are  being  soUcited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  regarding  the  collection 
hsted  in  this  notice  or  requests  for 
copies  of  the  proposed  collection  and 


supporting  documents  should  be 
directed  to  Charles  S.  Cunningham, 
Directives  Management,  U.S. 
Department  of  State,  Washington,  DC 
20520,  (202)  647-0596.  General    * 
comments  and  questions  should  be 
directed  to  Ms.  Victoria  Wassmer,  Office 
of  Information  and  Regulatory  Afiiairs, 
Office  of  Management  and  Budget 
(OMB).  Washington,  DC  20530,  (202) 
395-5871. 

Dated:  August  31, 1998. 
Fernando  ButImuio, 
Chief  Information  Ofpcer. 
IFR  Doc.  98-24529  Filed  9-11-98;  8:45  am) 

BILUNQ  COOE  4710-«4-M 

DEPARTMENT  OF  STATE 
[Public  Notice  2889] 

Tlie  Office  of  Overseas  Schools; 
Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Department  of  State. 
ACTION:  30-Day  Notice  of  Information 
Collection;  The  FS-573  (Overseas 
Schools  Questionnaire),  FS-573  A 
(Information  Regeirding  Professional 
Staff  Members  of  Overseas  Schools), 
FS-573B  (Overseas  School  Sununary 
Budget  Information),  and  the  FS-574 
(Request  for  Assistance). 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information  — 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwori^  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  pubfication  of  this 
notice. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Originating  Office:  The  Office  of 
Overseas  Schools  of  the  Department  of 
State  (A/OPR/OS). 

Title  of  Information  Collection: 
Overseas  Schools  Questionnaire. 

Frequency:  Annually. 

Form  Number:  FS-573. 

Respondents:  American  sponsored 
schools  overseas. 

Estimated  Number  of  Respondents: 
199. 

Average  Hours  Per  Response:  15 
minutes. 

Total  Estimated  Burden:  50  hours. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Orignating  Office:  The  Office  of 
Overseas  Schools  of  the  Department  of 
State  (A/OPR/OS). 

Title  of  Information  Collection: 
Infonnation  Regarding  Professional  Staff 
Members  of  Overseas  Schools. 
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Frequency:  Annually. 

Form  Number:  FS-573A. 

Respondents:  American  sponsored 
schools  overseas. 

Estimated  Number  of  Respondents: 
199. 

Average  Hours  Per  Response:  15 
minutes. 

Total  Estimated  Burden:  50  hours. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Originating  Office:  The  Office  of 
Overseas  Schools  of  the  Department  of 
State  (A/OPR/OS). 

Title  of  Information  Collection: 
Overseas  School  Summary  Budget 
Information. 

Frequency:  AnnuaHy. 

Form  Number:  FS-573B. 

Respondents:  American  sponsored 
schools  overseas. 

Estimated  Number  of  Respondents: 
199. 

Average  Hours  Per  Response:  15 
minutes. 

Total  Estimated  Burden:  50  hours. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Originating  Office:  The  Office  of 
Overseas  Schools  of  the  Department  of 
State  (A/OPR/OS). 

Title  of  Information  Collection: 
Request  for  Assistance. 

Frequency:  Annually.  „ 

Fonn  Number:  FS-574. 

Respondents:  American  sponsored 
schools  overseas. 

Estimated  Number  of  Respondents: 
199. 

Average  Hours  Per  Response:  15 
minutes. 

Total  Estimated  Burden:  50  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to— 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Charles  S. 
Cunningham,  Directives  Management 
Branch,  Department  of  State, 
Washington,  DC  20520,  (202)  647-0596. 
Interested  persons  are  invited  to  submit 
comments  regarding  this  proposal. 
Comments  should  refer  to  the  proposed 


survey  by  name  and/or  0MB  Control. 
Number  and  should  be  sent  to:  OMB, 
Ms.  Victoria  Wassmer,  (202)  395-5871. 

Dated:  June  29, 1998. 
Fernando  Burbano, 

Chief  Information  Officer. 

(FR  Doc.  98-24531  Filed  9-11-98;  8:45  am] 

BILLING  CODE  4710-0»-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  No.  OST-48-3713] 

Enforcement  Policy  Regarding  Unfair 
Exclusionary  Conduct  In  the  Air 
Transportation  Industry 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  extending  comment 
period. 

SUMMARY:  The  Department  (or  DOT) 
published  a  proposed  Statement  of  the 
Department  of  Transportation's 
Enforcement  Policy  Regarding  Unfair 
Exclusionary  Conduct  in  the  Air 
Transportation  Industry  on  April  10, 
1998,  and  requested  public  comment 
(63  FR  17919).  Subsequently,  on  May 
21, 1998,  the  Department  extended  the 
due  date  for  conunents  to  July  24, 1998, 
from  Jime  9, 1998,  and  the  due  date  for 
reply  comments  to  September  8, 1998, 
from  July  9, 1998.  By  this  notice,  the 
Department  is  now  further  extending 
the  due  date  for  reply  comments  from 
September  8, 1998,  to  September  25. 
1998. 

DATES:  Reply  comments  must  be 
submitted  on  or  before  September  25, 
1998. 

ADDRESSES:  To  facilitate  the 
consideration  of  comments,  each 
commenter  should  file  eight  copies  of 
each  set  of  comments.  Comments  must 
be  filed  in  Room  PL-^01,  Docket  OST- 
98-3713,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Late-filed 
comments  will  be  considered  to  the 
extent  possible. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Craim,  Director  (202-366-1032)  or 
Randy  Bennett,  Deputy  Director  (202- 
366-1053),  Office  of  Aviation  and 
International  Economics,  Office  of  the 
Assistant  Secretary  for  Aviation  and 
International  Affairs,  or  Betsy  Wolf 
(202-366-9349),  Senior  Trial  Attorney, 
Office  of  the  Assistant  General  Counsel 
for  Aviation  Enforcement  and 
Proceedings,  U.S.  Department  of 
Transportation,  400  Seventh  St.  SW, 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  DOT 
published  a  proposed  Statement  of  the 


Department  of  Transportation's 
Enforcement  Policy  Regarding  Unfair 
Exclusionary  Conduct  in  the  Air 
Transportation  Industry  and  requested 
comments  on  the  proposed  statement 
(63  FR  7919,  April  10. 1998).  The 
proposed  policy  statement  was 
developed  by  the  Department  of 
Transportation  in  consultation  with  the 
Department  of  Justice  and  sets  forth 
tentative  findings  and  guidelines  for  use 
by  DOT  in  evaluating  whether  major  air 
carriers'  competitive  responses  to  new 
entry  weurant  enforcement  action  imder 
49  U.S.C.  41712.  The  due  dates  for 
comments  and  reply  comments  were 
June  9, 1998  and  July  9, 1998. 
respectively. 

Subsequently,  in  answer  to  an 
emergency  petition  from  the  Air 
Transport  Association  of  America  (ATA) 
to  extend  the  comment  period,  the 
Department  determined  that  it  would  be 
reasonable  and  in  the  public  interest  to 
give  commenters  more  time  for 
preparing  their  responses  to  the 
proposed  statement.  On  May  21. 1998, 
we  published  a  notice  in  the  Federal 
Register  (63  FR  28021)  extending  the 
due  date  for  comments  to  July  24. 1998. 
from  June  9. 1998.  and  the  due  date  for 
reply  comments  to  September  8. 1998. 
frt)m  July  9. 1998. 

The  Department  has  now  decided,  on 
its  own  initiative,  to  extend  the  period 
for  reply  comments  &t>m  September  8, 
1998  to  September  25, 1998.  In  an  effort 
to  encoiu^ge  a  meaningful  dialogue  on 
the  issues  involved  in  the  policy 
statement,  the  Department  has 
conducted  meetings  with  various  air 
carrier  parties  and  several  additional 
meetings  are  scheduled  for  the  near 
future.  Since  our  regulations  require 
that  a  written  simunary  of  the  meetings 
be  placed  in  the  docket,  we  have 
decided  to  extend  the  due  date  for  reply 
comments  to  more  easily  accommodate 
the  submission  of  the  written 
sujnmaries  and  to  give  commenters  an 
opportimity  to  file  comments  after 
reviewing  die  documents. 

At  the  same  time,  the  Department  is 
co-sponsoring  with  the  publishers  of 
Aviation  Week  and  Space  Technology 
the  "Deregulation  20  Summit"  on 
September  23  and  24.  Because  the 
agenda  for  this  meeting  provides  for  the 
■  discussion  of  issues  relevant  to  our 
proposed  policy,  and  the  panelists  for 
that  meeting  have  expertise  on  those 
issues,  we  anticipate  that  the  svunmit 
will  produce  additional  insights  that 
should  be  included  in  the  docket. 
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Issued  in  Washington,  DC  on  September  8, 
1998,  under  authority  delegated  by  49  CFR 
1.56(a). 

C3iarles  A.  Hiumicutt, 

Assistant  Secretaryfor  Aviation  and 
International  Affairs. 

[FR  Doc.  98-24592  Filed  9-11-98;  8:45  am] 
BILUNa  COOE  4»10-e2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Organizations,  Functions,  And 
Authority  Delegations:  The  Chief 
Counsel  and  Associate  Chief  Counsel/ 
Director  of  the  Office  of  Dispute 
Resolution  for  Acquisition 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  delegation  of 
authority. 


SUMMARY:  The  FAA  is  giving  notite  of 
specific  delegations  of  authority  from 
the  Administrator  to  the  Chief  Counsel 
and  Associate  Chief  Counsel/Director  of 
the  Office  of  Dispute  Resolution  for 
Acquisition  regarding  decision  making 
authority  in  all  dispute  resolution 
actions  involving  solicitations  issued 
and  contracts  entered  into  after  April  1, 
1996.  The  specific  delegations  are  set 
forth  in  a  memorandum  signed  by  the 
Administrator  on  July  29, 1998,  and 
supplement  the  general  delegation  of 
authority  to  the  Office  of  Dispute 
Resolution  for  Acquisition  contained  in 
the  FAA's  Acquisition  Management 
System.  The  FAA  is  publishing  the  text 
of  the  specific  delegations  so  that  it  is 
available  to  interested  parties. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  A.  Collins,  Staff  Attorney  and 
Dispute  Resolution  Officer  for  the  Office 
of  Dispute  Resolution  for  Acquisition 
(AGC-70),  Federal  Aviation 
Administration,  400  Seventh  Street.  SW. 
Room  8332,  Washington,  DC  20590; 
telephone  (202)  366-6400;  facsimile 
(202)  366-7400. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  of 
1996.  Pub.  L.  No.  104-50. 109  Stat.  436 
(1995)  ("Appropriations  Act").  Congress 
directed  the  FAA  to  develop  an 
acquisition  system  that  addresses  the 
mission  and  unique  needs  of  the  Agency 
and  at  a  minimiam,  provides  for  more 
timely  and  cost-effective  acquisition  of 
equipment  and  materials.  In  the 
Appropriations  Act,  Congress  expressly 
directed  the  FAA  to  create  of  the  new 
acquisition  system  without  reference  to 
existing  procurement  statutes  and 
regulations.  The  result  was  the 


development  of  the  FAA's  Acquisition 
Management  System  ("AMS")  and  the 
establishment  of  the  Office  of  Dispute 
Resolution  for  Acquisition  ("ODRA"), 
which  is  independent  of  the  FAA's 
procurement  offices  and  coimsel.  The 
ODRA's  mandate  is  to  resolve  bid 
protests  and  contract  disputes  in  a 
.    timely  and  efficient  manner,  while 
emphasizing  the  use  of  alternative 
dispute  resolution  techniques  to  the 
maximum  extent  practicable. 

On  August  25, 1998.  a  Notice  of 
Proposed  Rulemaking  ("NPRM")  was 
published  in  the  Federal  Register 
proposing  regulations  for  the  conduct  of 
protests  and  contract  disputes  under  the 
AMS.  The  proposed  regulation  sets  forth 
a  general  delegation  of  authority  from 
the  Administrator  to  the  Director  of  the 
ODRA  to  conduct  dispute  resolution 
proceedings  concerning  acquisition 
matters.  The  specific  delegations  issued 
by  the  Administrator  on  July  29. 1998. 
are  consistent  with  the  general 
delegation  of  authority  proposed  in  the 
NPRM.  They  enhance  the  ODRA's 
ability  to  operate  efficiently  and 
effectively  in  resolving  bid  protests  or 
contract  disputes  by  using  Alternative 
Dispute  Resolution  ("ADR")  techniques 
or  a  default  adjudicative  process.  The 
specific  delegations  also  confirm  the 
ODRA's  authority  to  issue  interlocutory 
orders  and  decisions.  For  example,  they 
eliminate  the  need  for  the  Administrator 
to  review  and  consider  minor, 
procedural  or  uncontested  matters  such 
as  dismissals  arising  from  settlements  or 
voluntary  withdrawals. 

The  text  of  the  specific  delegations  of 
authority  signed  by  the  Administrator, 
in  pertinent  part,  states  as  follows: 
Under  49  U.S.C.  §  106(f)(2),  49  U.S.C. 
§§  46101,  et  seq..  and  Pub.  L.  No.  104- 
50. 1  delegate  to  the  Chief  Counsel  and 
to  the  Associate  Chief  Counsel/Director 
of  the  ODRA  the  authority  of  the  FAA 
decisionmaker  in  all  dispute  resolution 
actions  involving  solicitations  issued 
and  contracts  entered  into  after  April  1, 
1996.  as  follows: 

a.  To  administer  individual  protests 
and  contract  disputes  and  to  appoint 
ODRA  Dispute  Resolution  Officers  and 
Special  Masters  to  administer  all  or 
portions  of  individual  protests  and 
contract  disputes; 

b.  To  deny  motions  for  dismissal  or 
siunmary  relief  which  have  been 
submitted  to  the  ODRA  by  parties  to 
protests  or  contract  disputes; 

c.  To  grant  or  deny  motions  for  partial 
dismissal  or  partial  summary  relief 
submitted  to  the  ODRA  by  parties  to 
protests  or  contract  disputes,  or  to  order 
such  partial  dismissals  on  its  own 
initiative; 


d.  To  stay  an  award  or  the 
performance  of  a  contract  temporarily, 
for  no  more  than  ten  (10)  business  days, 
pending  an  Administrator's  decision  on 
a  more  permanent  stay.  (This  delegation 
will  only  be  used  in  cases  where  the 
ODRA  takes  into  account  the  views  of 
both  a  protester  and  Agency  coimsel 
regarding  the  possible  impact  of  a  stay, 
finds  compelling  reasons  which  woidd 
justify  a  stay,  and  recommends  a  stay  to 
the  Administrator.); 

e.  To  dismiss  protests  or  contract 
disputes,  based  on  voluntary 
withdrawals  by  the  parties  which  have 
instituted  such  proceedings; 

f.  To  dismiss  protest  or  contract 
disputes,  where  the  parties  to  such 
proceedings  have  achieved  a  settlement; 

g.  To  issue  procedural  and  other 
interlocutory  orders  aimed  a  proper  and 
efficient  case  management,  including, 
without  limitation,  scheduling  orders, 
subpoenas,  sanctions  orders  for  failure 
of  discovery,  and  the  like. 

h.  To  issue  protective  orders  aimed  at 
prohibiting  the  public  dissemination  of 
certain  information  and  materials 
provided  to  the  ODRA  and  opposing 
parties  during  the  course  of  protest  or 
contract  dispute  proceedings,  including, 
but  not  limited  to,  documents  or  other 
materials  reflecting  trade  secrets, 
confidential  financial  information  and 
other  proprietary  or  competition- 
sensitive  data,  as  well  as  confidential 
Agency  source  selection  information  the 
disclosure  of  which  might  jeopardize 
future  Agency  prociu«ment  activities; 

i.  To  utilize  ADR  methods  as  the 
primary  means  of  dispute  resolution,  in 
accordance  with  established  Department 
of  Transportation  and  FAA  policies  for 
using  ADR  to  the  maximimi  extent 
practicable; 

j.  To  designate  ODRA  Dispute 
Resolution  Officers  to  engage  with 
Agency  program  offices  and  contractors 
in  volimtary  mutual  agreeable  ADR 
efforts  aimed  at  resolving  acquisition 
related  disputes  at  the  earliest  possible 
stage,  even  before  any  formal  protest  or 
contract  dispute  is  formally  filed  with 
the  ODRA; 

k.  To  take  all  other  reasonable  steps 
deemed  necessary  and  proper  for  the 
management  of  the  FAA  Dispute 
Resolution  System  and  for  the 
resolution  of  protests  or  contract 
disputes,  in  accordance  with  the 
Acquisition  Management  System  and 
applicable  law.  The  Chief  Counsel  and 
Associate  Chief  Counsel/Director  of  the 
ODRA  may  redelegate  the  authority  set 
forth  above,  in  whole  or  in  part,  to  an 
ODRA  Dispute  Resolution  Officer  or  to 
a  Special  Master.  The  Federal  Aviation 
Regulations  shall  be  amended  to 
incorporate  this  delegation  of  authority. 


Federal  Register/Vol.  63.  No.  177/Mondav.  Seotember  14.  l998/Notinfi« 


aqii;q 


49152 


Federal  Register /Vol.  63,  No.  177 /Monday,  September  14.  1998 /Notices 


I  am  not  delegating  hereby  final 
decision  authority,  other  than  for 
dismissals  arising  from  settlements  or 
voluntary  withdrawals;  nor  final 
authority  to  stay  awards  or  contract 
performance. 

Issued  in  Washington,  DC,  on  July  29, 
1998. 

Nicholas  G.  Garaufis, 
Quef  Counsel. 

(FR  Doc.  9&-24618  Filed  9-11-98;  8:45  am] 
BIUINQ  CODE  4920-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Dallas-Fort 
Worth  international  Airport,  DFW 
Airport,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Dallas-Fort  Worth  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(PubUc  Uw  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  October  14, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  addi«ss:  Mr.  Ben  Guttery, 
Federal  Aviation  Administratiwi, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Jeffrey  P. 
Fegan,  Executive  Director,  of  Dallas-Fort 
Worth  International  Airport  at  the 
following  address:  Mr.  Jeffrey  P.  Fegan, 
Executive  Director,  Dallas-Fort  Worth 
International  Airport,  PO  Drawer 
610428,  DFW  Airport,  TX  75261-9428. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ben  Guttery  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 


Programming  Branch,  ASW-610D,  Fort 
Worth,  Texas  76193-0610.  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTRY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Dallas-Fort  Worth 
International  Airport  vmder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  September  1, 1998,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Airport  was  substantially  complete 
within  the  requirements  of  Section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
December  15, 1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 

Charge  effective  date:  February  1, 
1997 

Proposed  charge  expiration  date: 
December  1,  2001 

Total  estimated  PFC  revenue: 
$517,441,547 

PFC  application  number:  98-04-U- 
00-DFW 

Brief  description  of  proposed  projects: 
Projects  to  Use  PFC's. 

5.  Rimway  17C  Extension  and 
Associated  Development  Project,  and 

6.  Rimway  18L  and  18R,  Extensions 
and  Associated  Development  Project 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  front  collecting 
PFC's:  All  air  taxi/commercial  operators 
operating  imder  a  certificate  authorizing 
transport  of  passengers  for  hire  imder 
FAR  135  that  file  FAA  form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration.^ 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch. 
ASW-610D,  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
application  in  person  at  Dallas-Fort 
Worth  International  Airport. 

Issued  in  Fort  Worth,  Texas  on  September 
1, 1998. 

Naomi  L.  Saunders, 
Manager,  Airports  Division. 
(PR  Doc.  98-24614  Filed  9-11-98;  8:45  am] 

BILLMQ  CODE  4920-IS-li 


DEPARTMENT  OF  TRANSPORTATION 


National  Highway  Traffic  Safety 
Administration 

[Docket  Na  NHTSA-98-3782;  Notice  2] 

Laforza  Automobiles,  Inc.;  Grant  of 
Application  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  208 

This  notice  grants  the  application  by 
Laforza  Automobiles,  Inc.,  of  Escondido. 
California,  ("Laforza")  for  a  temporary 
exemption  from  the  automatic  restraint 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  208  Occupant 
Crash  Protection,  as  described  below. 
The  basis  of  the  application  was  that 
compliance  would  cause  substantial 
economic  hardship  to  a  manufactxirer 
that  has  tried  in  good  faith  to  comply 
with  the  standard. 

Notice  of  receipt  of  the  application 
was  published  on  May  20, 1998,  and  an 
opportimity  afforded  for  conunent  (63 
FR  27784). 

Laforza  is  a  Nevada  corporation 
established  in  August  1997.  To  date  it 
has  produced  no  motor  vehicles.  It 
intends  to  purchase  chassis  from 
Magnum  Industriales  s.r.1.,  an  Italian 
company,  "where  it  will  undergo  the 
necessary  modifications  for  the  US 
market."  A  Ford  engine,  transmission, 
and  associated  emission  control  systems 
will  be  installed,  and  the  end  resiilt  will 
be  a  multipurpose  passenger  vehicle 
(sport  utihty)  called  the  Prima  4X4. 
Laforza  estimated  that  it  will  produce  a 
total  of  400  units  between  the  date  of 
the  exemption  and  December  31,  2000. 
This  is  the  date  that  its  requested 
temporary  exemption  would  expire. 
Laforza  seeks  an  exemption  from 
S4.2.6.1.1  and  S4.2.6.2  of  Standard  No. 
208.  Paragraph  S4.2.6.1.1,  in  pertinent 
part,  requires  Laforza  to  provide  a  driver 
side  air  bag  on  not  less  than  80  percent 
of  all  Primas  manufactured  before 
September  1, 1998.  Paragraph  S4.2.6.2 
requires  all  Primas  manufactured  on 
and  after  September  1, 1998,  to  be 
equipped  with  both  driver  and  right 
front  passenger  airbags.  Although  the 
passenger  side  air  bag  is  not  required 
imtil  September  1  of  this  year,  "the  . 
airbag  development  program  has  to 
include  both  the  passenger  and  driver 
side  airbags  since  the  development 
duration  for  a  driver's  side  airbag  would 
overlap  the  time  when  a  passenger's 
side  aiibag  will  be  required."  Laforza 
continued,  "If  the  development  is  not 
combined,  many  of  these  tests  would 
have  to  be  repeated  with  a  significant 
increase  in  test  and  material  costs." 

In  the  first  6  months  after  its 
agreement  with  Magnum,  Laforza  spient 
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"an  estimated  total  of  200  manhours 
and  $15,000"  on  air  bag  compliance 
issues.  Lacking  the  resoiurces  to 
independently  develop  an  air  bag 
system,  it  "has  contacted  airbag 
development  companies  in  the  US  to 
assist  with  the  project."  Laforza 
concluded  that  it  will  take  2  years  to 
develop  and  certify  the  system.  If 
immediate  compliance  were  required, 
the  cost  would  be  $4,000,000.  An 
exemption  would  permit  Laforza  to 
generate  revenues  "to  meet  the  costs 
mandated  by  the  airbag  development 
program"  and  spread  these  costs  over  a 
period  of  time.  Because  the  company  is 
less  than  a  year  old,  it  could  not  submit 
corporate  balance  sheets  and  income 
statements  for  the  three  years 
immediately  preceding  the  filing  of  its 
application,  as  specified  by  NHTSA's 
regulation.  Its  stockholder  equity  is 
$900,000. 

Laforza  argued  that  "production  of  the 
Laforza  Prima  4X4  is  in  the  best  interest 
of  the  public  and  the  U.S.  economy," 
pointing  to  the  uniqueness  of  the 
vehicle,  and  the  American  components 
that  it  incorporates,  the  powertrain  from 
Ford  Motor  Company  and  the  ptuchase 
of  "other  parts  *  *  *  from. 
approximately  five  different  U.S. 
companies."  The  company  ctirrently 
employs  15  people  full-time  and  three 
people  part  time,  which  will  grow  as 
production  increases.  Ftirther,  "in 
addition,  *  *  *  at  least  50  employees 
bom  other  companies  are  involved  in 
the  Laforza  project."  During  the 
exemption  period,  the  Prima  will  be 
"equipped  with  a  conventional  retractor 
type,  three-point  driver  and  passenger 
seatbelt  system  that  meets  all 
requirements  of  FMVSS  No.  208."  The 
vehicle  otherwise  complies  with  all 
Federal  motor  vehicle  safety  standards 
that  apply  to  it. 

No  comments  were  received  on  the 
application. 

Laforza  began  its  efforts  to  comply 
with  the  automatic  restraint 
requirements  upon  its  agreement  with 
Magnum  Industriales  to  purchase 
chassis  from  it  (the  term  seems  to 
encompass  a  body  without  the  engine, 
transmission,  and  emission  control 
systems).  Since  taking  this  step  towards 
becoming  a  vehicle  manufacturer, 
Laforza  spent  the  time  between  then  and 
the  filing  of  its  application  in  beginning 
its  efforts  to  comply  with  the  standard. 
It  believes  that  it  can  comply  by  the  end 
of  2000.  On  the  other  hand,  a  crash 
program  to  comply  would  cost  it 
$4,000,000.  The  company  has  not 
generated  any  income  to  establish  a 
retained  earnings  accoimt.  Any 
significant  up-front  expenses  to  comply 
with  Standard  No.  208  would  likely 
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place  it  in  a  negative  net  worth  position. 
Negative  operating  cash  flows  combined 
with  the  required  debt  load  and 
resulting  interest  charges  would 
probably  be  unsustainable,  and  the 
company  would  never  become  a  going 
concern.  The  enterprise  to  produce  the 
Laforza  involves  purchases  from  several 
different  American  companies.  The 
company  has  requested  exemption  from 
only  one  Federal  motor  vehicle  safety 
standard  for  a  vehicle  which  will  be 
equipped  with  a  "conventional  retractor 
type  three-point  driver  and  passenger 
seatbelt  system  that  meets  all 
requirements  of  FMVSS  No.  208."  It 
estimates  that  only  400  vehicles  will  be 
produced  while  the  exemption  is  in 
effiBCt. 

These  facts  and  argiunents  are  similar 
to  those  offered  in  other  instances  in 
which  NHTSA  has  granted  temporary 
exemptions  based  upon  a 
manufacturer's  hardship.  In 
consideration  of  the  foregoing,  it  is 
hereby  found  that  compliance  with  the 
automatic  restraint  requirements  would 
cause  substantial  economic  hardship  to 
a  manufacturer  that  has  tried  in  good 
faith  to  comply  with  the  standard.  It  is 
further  found  that  a  temporary 
exemption  from  these  requirements 
would  be  in  the  public  interest  and 
consistent  with  die  objective's  of  motor 
vehicle  safety.  Accordingly,  Laforza 
Automobiles,  Inc.,  is  hereby  granted 
NHTSA  Temporary  Exemption  No.  98- 
6  from  paragraphs  S4.2.6.1.1  and 
S4.2.6.2  of  49  CFR  571.208  Standard  No. 
208,  Occupant  Crash  Protection, 
expiring  January  1,  2001. 

(49  U.S.C.  30113;  delegation  of  authority  at 
49  CFR  1.50) 

Issued  on:  September  2, 1998. 

Rlcardo  Martinez, 

Administrator. 

[FR  Doc.  98-24593  Filed  9-11-98;  8:45  am) 

MLUNQ  COOC  4»10-«»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Finance  Docket  No.  33556] 

Canadian  National  Railway  Company, 
Grand  Trunk  Corporation,  and  Grand 
Trunk  Western  Railroad  incorporated— 
Control— Illinois  Central  Corporation, 
Illinois  Central  Railroad  Company, 
Chicago,  Central  and  Pacific  Railroad 
Company,  and  Cedar  River  Railroad 
Company 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  environmental  review 
process  schedule. 


SUMMARY:  On  July  15. 1998,  Canadian 
National  Railway  Company  (CN)  and 
Illinois  Central  Corporation  (IC),  along 
with  their  railroad  affiliates,  collectively 
referred  to  as  CN/IC  or  Applicants,  filed 
a  joint  application  with  the  Surface  - 
Transportation  Board  (Board)  seeking 
authority  for  CN  to  acquire  control  of  IC. 
(This  proposed  transaction  is 
subsequently  referred  to  as  the 
Acquisition  or  the  CN/IC  Acquisition.) 
The  proposed  CN/IC  system  would 
extend  to  both  coasts  of  North  America 
and  the  Gulf  of  Mexico.  The  Chicago 
area  would  serve  as  the  hub  of  the 
combined  system.  This  new  system 
would  cover  approximately  18,670 
miles  of  rail  lines  and  related  facilities, 
of  which,  approximately  4,520  miles 
would  be  in  the  United  States.  The 
Applicants  state  that  integrating  CN  and 
IC  operations  would  allow  both  rail 
systems  to  provide  more  reliable, 
efficient,  and  competitive  service. 
In  Decision  No.  6,  served  August  14, 

1998,  the  Board  accepted  for 
consideration  the  proposed  CN/IC 
Acquisition  and  issued  a  300-day 
procedural  schedule  that  will  provide 
for  the  issuance  of  the  Board's  final 
written  decision  no  later  than  May  11. 

1999.  The  Board  also  aimounced  that 
preparation  of  an  Environmental 
Assessment  is  appropriate  for  this 
proceeding.  The  purpose  of  this  notice 
is  to  advise  that  the  Board's  Section  of 
Environmental  Analysis  (SEA)  plans  to 
issue  a  Draft  Enviroimiental  Assessment 
(Draft  EA)  on  the  proposed  CN/IC 
Acquisition  for  public  review  by 
November  1998.  The  public  will  then 
have  30  days  to  review  and  comment  on 
the  Draft  EA.  After  reviewing  all  public 
comments  on  the  Draft  EA  and 
conducting  additional  analyses,  SEA 
will  complete  the  Final  Environmental 
Assessment  (Final  EA).  SEA  will  issue 
the  Final  EA  prior  to  the  Board's  Oral 
Argument  which  is  ciurentiy  scheduled 
for  March  8,  1999.  The  Board  will 
consider  all  public  comments,  the  Draft 
EA  and  Final  EA,  and  SEA's 
environmental  mitigation 
recommendations  in  making  its  final 
decision  on  the  proposed  Acquisition. 
The  Board  plans  to  serve  the  final 
written  decision  on  the  proposed  CN/IC 
Acquisition  on  May  11. 1999.  Any  party 
may  file  an  administrative  appeal 
within  20  days  of  the  final  written 
decision. 

FOR  FURTHER  INFORMATKM  CONTACT:  A 
Fact  Sheet  on  the  proposed  Acquisition, 
which  includes  a  general  discussion  on 
the  environmental  review  process  and 
schedule,  is  available  by  calling  SEA's 
toll-free  environmental  hotline  at  1- 
888-869-1997.  For  additional 
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information  regarding  environmental 
issues,  or  the  environmental  review 
schedule,  contact  SEA's  Project  Manager 
for  the  proposed  CN/IC  Acquisition, 
Michael  Dalton,  at  (202)  565-1530. 

By  the  Board,  Elaine  K.  Kaiser,  Chief  of  the 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  98-24572  Filed  9-11-98;  8:45  ami 

BILUNQ  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-d17  (Sub-No.  5X)] 

Indiana  Hartor  Belt  Railroad 
Company — Abandonment  and 
Discontinuance  of  Trackage  Rights 
Exemption— in  Cook  County,  IL  and 
Lake  County,  IN 

On  August  25, 1998,  Indiana  Harbor 
Belt  Railroad  Company  (IHB)  filed  with 
the  Surface  Transportation  Board 
(Board)  a  petition  imder  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  line  of 
railroad  known  as  the  East  Chicago  Belt 
Branch,  extending  from  railroad 
Valuation  Station  (-0+17)  beginning  at  a 
point  168  feet  west  of  the  Illinois/ 
Indiana  State  line  in  Bimiham,  IL,  near 
Brainard  Avenue,  extending  generally 
eastward  through  Hammond,  IN,  to  and 
including  a  point  100  feet  east  of  the 
east  edge  of  Indianapolis  Boulevard  in 
East  Chicago,  IN,  at  railroad  Valuation 
Station  (140  +  00),  a  distance  of  2.3 
miles  in  Cook  County,  IL,  and  Lake 
County,  IN.  The  line  includes 
approximately  0.4  mile  of  track  in 
Hammond,  in  the  vicinity  of  Sohl 
Avenue  and  Hohman  Avenue,  owned  by 
the  Elgin,  Joliet  and  Eastern  Railway 
Company,  over  which  IHB  seeks  to 
discontinue  trackage  rights.  The  line 
traverses  U.S.  Postal  Service  Zip  Codes 
60603,  46320,  and  46312.  There  are  no 
stations  on  the  line. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
dociunentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it.  The 
interest  of  railroad  employees  will  be 
protected  by  the  conditions  set  forth  in 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360 1.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  December  11, 
1998. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 


be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
fine  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  imder  49  CFR  1152.29  will  be 
due  no  later  than  October  5, 1998.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(fM27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-317 
(Sub-No.  5X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001,  and  (2)  Roger  A.  Serpe,  175  West 
Jackson  Boulevard,  Suite  1460,  Chicago, 
IL  60604-2704.  Replies  to  the  IHB 
petition  are  due  on  or  before  October  5, 
1998. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  available  within  60 
days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  oiu*  website  at 
'•WWW.STB.DOT.GOV." 

Decided:  September  8, 1998. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  98-24573  Filed  9-11-98;  8:45  am) 
BILUNQ  CODE  491S-00-P 


UNITED  STATES  INFORMATION 
AGENCY 

Notice  of  Receipt  of  Cultural  Property 
Request  From  the  Government  of  the 
Republic  of  Cyprus 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice  of  receipt  of  cultural 

property  request  fit>m  the  Government 

of  the  Republic  of  Cyprus. 

The  Government  of  the  Republic  of 
Cyprus  made  a  cultural  property  request 
to  the  Government  of  the  United  States 
\mder  Article  9  of  the  1970  UNESCO 
Convention.  The  request  was  received 
on  September  4, 1998,  by  the  United 
States  Information  Agency.  It  seeks  U.S. 
protection  of  certain  categories  of 
archaeological  and/or  ethnological 
material  the  pillage  of  which,  it  is 
alleged,  jeopardizes  the  national 
cultural  patrimony  of  Cyprus.  In 
accordance  with  the  provisions  of  the 
Convention  on  Cultural  Property 
hnplementation  Act  (19  U.S.C.  2603  et 
seq.)  the  request  will  be  reviewed  by  the 
Cultural  Property  Advisory  Committee 
which  will  develop  recommendations 
before  a  determination  is  made. 

Dated:  September  8, 1998. 
Penn  Kemble, 

Deputy  Director,  United  States  Information 
Agency. 

[FR  Doc.  98-24590  Filed  9-11-98;  8:45  am] 
BIUMQ  CODE  8230-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Notice  of  Meeting  of  the  Cultural 
Property  Advisory  Committee 

agency:  United  States  Information 

Agency. 

ACnON:  Notice  of  meeting  of  the 

Cultural  Property  Advisory  Committee. 

The  Cultural  Property  Advisory 
Committee  will  meet  on  Monday, 
September  28, 1998,  from 
approximately  9:30  a.m.  to 
approximately  5:00  p.m.,  at  the  U.S. 
Information  Agency,  Room  840,  301  4th 
St.,  S.W.,  Washington,  D.C.  to  review  a 
cultural  property  request  irom  the 
Government  of  the  Republic  of  Cyprus 
to  the  Government  of  the  United  States 
seeking  protection  of  certain 
archaeological  and/or  ethnological 
materials.  A  portion  of  the  meeting, 
from  approximately  9:30  a.m.  to 
approximately  10:30  a.m.,  will  be  open 
to  interested  parties  wishing  to  provide 
comment  to  the  Committee  that  may 
bear  on  this  request.  The  Cyprus 
request,  submitted  imder  Article  9  of  the 
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1970  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property,  will  be 
considered  in  accordance  with  the 
provisions  of  the  Convention  on 
Cultural  Property  Implementation  Act 
(19  U.S.C.  2601  et  seq..  Pub.  L.  97-446). 
Since  review  of  this  matter  by  the 
Committee  will  involve  information  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  action,  the 
meeting  from  approximately  10:30  a.m. 
to  approximately  ^:00  p.m.  will  be 
closed  pursuant  to  5  U.S.C.  552(c)(9)(B) 
and  19  U.S.C.  2605(h).  The  Committee 
will  also  meet  in  open  session  on 
Tuesday.  September  29, 1998,  from 
approximately  9:30  a.m.  to  12:00  p.m., 
in  the  Board  Room,  6th  Floor,  the 
Woodrow  Wilson  Center,  Ronald 
Reagan  Building.  1300  Pennsylvania 
Ave.,  N.W.,  Washington,  D.C,  to 
provide  an  opportunity  for  discussion 
with  members  of  the  public  about  U.S. 
implementation  of  the  1970  Convention. 
Seating  is  limited.  Persons  wishing  to 
attend  open  portions  of  the  meeting  on 
September  28  and  September  29,  must 
notify  cultural  property  staff  at  (202) 
619-6612  no  later  than  5:00  p.m.  (EDST) 
Thursday,  September  24, 1998,  to 
arrange  for  admission. 

Dated:  September  8, 1998. 

Penn  Kemble, 

Deputy  Director,  United  States  Information 
Agency. 

Determination  To  Close  the  Meeting  of 
the  Cultural  Pmperty  Advisory 
Committee 

September  28, 1998. 

In  accordance  with  5  U.S.C. 
552b(c)(9)(B),  and  19  U.S.C.  2605(h).  I 
hereby  determine  that  a  portion  of  the 
Cultural  Property  Advisory  Committee 
meeting  on  September  28, 1998, 
approximately  10:30  a.m.  to 
approximately  5:00  p.m.,  at  which  there 
will  be  deliberation  of  informaticni  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  actions, 
will  be  closed. 

Dated:  September  8, 1998. 
Penn  Kemble, 

Deputy  Director,  United  States  Infornuition 

Agency. 

[FR  Doc.  98-24589  Filed  9-11-98;  8:45  am) 

MLUNG  COOE  83a»41-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0001] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  annoimcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  [Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  revision  of 
a  currently  approved  collection  and 
allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  information 
needed  to  determine  a  veteran's 
eligibility,  dependency,  and  income,  as 
appropriate,  for  com {>ensation  and/or 
pension  benefits. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  13, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420.  Please  refer 
to  "OMB  Contit)l  No.  2900-0001"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Veteran's  Application  for 
Compensation  or  Pension,  VA  Forms 
21-526. 

OMB  Control  Number;  2900-0001. 

Type  of  Review:  Revision  of  a 
ciuxently  approved  collection. 

Abstmct:  Title  38,  U.S.C,  Section 
5101(a)  provides  that  a  specific  claim  in 
the  form  provided  by  the  Secretary  of 
Veterans  Affairs  must  be  filed  in  order 
for  benefits  to  be  paid  to  any  individual 
under  laws  administered  by  the 
Secretary.  VA  Form  21-526  is  the 
prescribed  form  for  disability  claims. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  790,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  2  hours. 

Frequency  of  Response:  One-time. 

Estimated  Number  of  Respondents: 
395,000. 

Dated:  August  14. 1998. 

By  direction  of  the  Secretary: 
Donald  L.  Neilaon, 

Director,  Information  Management  Service. 
[FR  Doc  98-24538  Filed  9-11-98;  8:45  am] 
BNJJNQ  CODE  B320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-003^ 

Proposed  Information  Collection 
Activity:  Proposed  CoHaction; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportimity  for  pubUc  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  a  previously  approved 
collection  for  which  approval  has 
expired,  and  allow  60  days  for  pubUc 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  if  the  insured  is 
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eligible  for  reinstatement  of  Government 
Life  Insurance  and/or  Total  Disability 
Income  provision. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  13, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  infonnation  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "0MB  Control  No.  2900-0033"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quaUty,  utility,  and  clarity  of  the 
infonnation  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Numbers:  Application 
for  Reinstatement,  VA  Form  29-353. 
OMB  Control  Number:  2900-0033. 
Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract;  The  form  is  used  to  apply 
for  reinstatement  of  Government  life 
Insurance  and/or  Total  Disability 
Income  Provision.  The  information  is 
used  by  VA  to  establish  eUgibility  of  the 
appUcant. 

Affected  Public:  Individuals  or 
households. 
Estimated  Annual  Burden:  375  hours. 
Estimated  Average  Burden  Per 
Respondent:  15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
1,500. 
Dated:  August  14. 1998. 


By  direction  of  the  Secretary: 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
IFR  Doc.  98-24539  Filed  9-11-98;  8:45  am] 
BIUJNG  CODE  8320-01-P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0036] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

ACTION:  Notice^ 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  determine  if  a  decision  of 
presmnptive  death  can  be  made  for 
benefit  payment  purposes. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  infonnation  should  be 
received  on  or  before  November  13, 
1998. 

ADDRESSES:  Submit  written  con^nents 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0036"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 


functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
infonnation;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Statement  of  EKsappearance,  VA 
Fonn  21-1775. 

OMB  Control  Number:  2900-0036. 

Type  of  Review:  Extension  of  a 
currently  approved. 

Abstract;  Title  38,  U.S.C.  Section  108, 
requires  a  formal  presumption  of  death 
when  a  veteran  has  been  missing  for 
seven  years.  VA  Form  21-1775  is  used 
to  gather  the  necessary  information  to 
determine  if  a  decision  of  presiunptive 
death  can  be  made  for  benefit  payment 
purposes. 

Affected  Public:  Individiials  or 
households. 

Estimated  Annual  Burden:  5,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  2  hoius  and  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
2,000.  ^^ 

Dated:  August  5, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[PR  Doc.  98-24540  Filed  9-11-98;  8:45  am) 
BILUNG  COOe  8320-41-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0038] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportxmity  for  public  conmient  on  the 
proposed  collection  of  certain 
infonnation  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
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collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  determine  a 
child's  pension  eligibility  and  benefit 
rates. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  13, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  infonnation  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0038"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
infonnation  to  be  collecteid;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Infonnation  From  Remarried 
Widow(er),  VA  Form  21^103. 

OMB  Control  Number:  2900-0038. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  to 
determine  if  a  child's  income  and  net 
worth  are  within  the  limits  imposed  by 
law.  This  information  is  necessary  to 
determine  a  child's  pension  eligibility 
and  benefit  rates  once  a  surviving 
spouse  remarries. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 


Estimated  Number  of  Respondents: 
9,000. 

Dated:  August  5, 1998. 

By  direction  of  the  Secretary, 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[PR  Doc.  98-24541  Filed  9-11-98;  8:45  am) 
BtLUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Contit)!  No.  2900-0111] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA)  is  annoimcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  infonnation 
needed  to  make  determinations  for 
release  of  liability  and  substitution  of 
entitlement  of  veterans-sellers  to  the 
government  on  guaranteed,  insured  and 
direct  loans. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  infonnation  should  be 
received  on  or  before  November  13, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW.  Washington.  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0111"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520).  Federal  agencies 
must  obtain  approval  fit)m  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  infonnation  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 


With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
infonnation  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality.  utiUty,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Number:  Statement  of 
Purchaser  or  Owner  Assuming  Seller's 
Loan,  VA  Form  26-6382. 

OMB  Control  Number:  2900-0111. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  26-6382  is 
completed  by  purchasers  who  are 
assuming  veterans'  guaranteed,  insured, 
and  direct  home  loans.  The  data 
furnished  on  the  form  is  essential  to 
determinations  for  release  of  liabiUty 
and  substitution  of  entitlement  in 
accordance  with  Title  38,  U.S.C, 
Sections  3  7 1 3  (a)  (release  of  liability)     '^ 
and  3702(b)(2)  (substitution  of 
entitlement). 

Affected  Public:  Individuals  or   . 
households. 

Estimated  Annual  Burden:  3,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
9,000. 

Dated:  August  5. 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Infonnation  Management  Service. 
[FR  Doc.  98-24542  Filed  9-11-98;  8:45  am) 
BILUNQ  COOE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0148] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (\'BA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
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opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  from  veterans  who 
have  applied  for  National  Service  Life 
hisurance  as  a  temporary  measure  to 
■  restore  continuous  protection  imtil  a 
final  decision  is  made  on  his/her 
eligibility. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  13, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0148"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quahty,  utihty,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Numbers:  Notice  of 
Past  Due  Payment,  VA  Form  29-389e. 
OMB  Control  Number:  2900-0148. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  used  by  veterans 
who  have  applied  for  National  Service 


Life  Insurance  as  a  temporary  measiire 
to  restore  continuous  protection  until  a 
final  decision  is  made  by  VA  to 
establish  the  insured's  eligibility. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  484  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
1,936. 


Dated:  August  14, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  98-24543  Filed  9-11-98;  8:45  ami 

BILUNQ  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-01 68] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 


summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  annoimcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  audit  accoimtings  of 
fiduciaries. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  13, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0168"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 


U.S.C.  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
conunents  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Request  for  Estate  Information, 
VA  Form  Letter  21-439. 

OMB  Control  Number:  2900-0168. 
Type  of  Review:  Extension  of  a 
ctirrently  approved. 

Abstract:  The  form  letter  is  used  in 
VBA's  Fiduciary  and  Field  Examination 
Program,  which  is  responsible  for 
carrying  out  a  Congressional  mandate 
that  VA  maintain  supervision  of  the 
distribution  and  use  of  VA  benefitspaid 
to  a  fiduciary  on  behalf  of  a  beneficiary 
who  is  incompetent,  a  minor^  or  under 
legal  disability.  Title  38,  U.S.C,  Section 
5503(b)(1)(A),  requires  discontinuance 
of  benefits  when  an  estate  reaches  a 
specific  limit  and  other  conditions  exist. 
The  information  collected  is  used  to 
determine  whether  an  estate  exceeds  the 
limit  and  discontinuance  is  warranted. 

Affected  Public:  Individuals  or 
households — Business  or  other  for- 
profit — Not-for-profit  institutions. 

Estimated  Annual  Burden:  2,300 
hoiars. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
13.800. 


Dated:  August  5, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  98-24544  Filed  9-11-98;  8:45  ami 
BILLING  CODE  832»-01-P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0500) 

Proposed  Infonnation  Collection 
Activity:  Proposed  Collection; 
Comment  Request;  Extension 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
AfEairs. 

ACTION:  Notice. 
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SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  annoimcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  Register  concerning  each 
proposed  collection  of  infonnation, 
including  each  proposed  extension  of  a 
currently  approved  collection,  and 
allow  60  days  for  pubhc  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  the  information 
needed  to  determine  dependents 
continued  entitlement  to  benefits. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  13, 
1998. 

ADDRESSES:  Submit  vmtten  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Admhiistration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0500"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5146. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub,  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  die  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
infonnation  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
infonnation;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  infonnation  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Status  of  Dependents 
Questionnaire,  VA  Form  21-0538 

OMB  Control  Number:  2900-0500. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  the  form  is  used  to  request 
certification  of  the  status  of  dependents 
for  whom  additional  compensation  is 
being  paid.  Without  the  infonnation, 
continued  entitlement  to  the  benefits  for 
dependents  could  not  be  determined. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  14,083 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
84,500. 

Dated:  August  4. 1998. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  98-24545  Filed  9-11-98;  8:45  am) 

BILLMG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0342] 

Agency  information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  14, 1998. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045  A4).  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0342." 
SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Numbers: 
Apprenticeship  and  On-the-job  Training 


Agreement  and  Standards,  VA  Form  22- 
8864  and  Employer's  Applications  to 
Provide  Training,  VA  Form  22-8865. 
OMB  Control  Number:  2900-0342. 

Type  of  Review:  Extension  of  a 

currently  approved  collection. 

Abstract:  VA  has  used  the  information 
on  the  current  VA  Form  22-8864  to 
ensure  that  a  trainee  is  entering  an 
approved  training  pro^^m.  VA  has  used 
the  information  on  the  current  VA  Form 
22-8865  to  ensure  that  training 
programs  and  agreements  meet  the 
statutory  requirements  for  approval  of 
an  employer's  job-training  program. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  vfith  a  60-day  conunent  period 
soliciting  comments  on  this  collection 
of  infonnation  was  published  on 
February  11, 1998  at  page  7051. 

Affected  Public:  Business  or  other  for- 
profit,  non-for-profit  institutions,  fanns< 
Federal,  State,  Local  or  Tribal 
Governments. 
Estimated  Annual  Burden:  875  hours. 
Estimated  Average  Burden  Per 
Respondent:  120  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
1,050. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0342"  in  any 
correspondence. 

Dated:  August  5, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  98-24536  Filed  9-11-98;  8:45  am] 

BILLMQ  CODE  8320-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0387] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Veterans  Benefits 
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Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natiire  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actueil  data  collection  instnmient. 

DATES:  Comments  must  be  submitted  on 
or  before  October  14, 1998. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045 A4],  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0387." 

SUPPLEMENTARY  INFORMATION: 

Title  and  Form  Number:  Request  for 

Verification  of  Deposit,  VA  Form  2fr- 

8497a. 

OMB  Control  Number:  2900-0387. 
Type  of  Review:  Extension  of  a 

currently  approved  collection. 


Abstract:  The  form  is  primarily  used 
by  lenders  making  guaranteed  and 
insured  loans  to  verify  deposits  of 
applicants  in  banks  and  other  savings 
institutions.  It  is  also  used  in  processing 
direct  loans,  offers  on  acquired 
properties,  and  release  from  liability/ 
substitution  of  entitlement  cases  when 
needed.  In  these  types  of  cases,  part  I  of 
the  form  is  completed  by  the  lender  and 
signed  by  the  applicant  then  forwarded 
to  the  depository.  The  depository 
completes  part  II,  verifying  the 
applicant's  deposits,  providing 
information  and  payment  experience  on 
outstanding  loans,  and  returns  the  form 
to  the  lender.  The  information  is  used 
by  VA  to  determine  the  applicant's 
present  and  anticipated  income  and 
expenses  and  that  the  applicant  is  a 
satisfactory  credit  risk. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  niunber.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 


of  information  was  published  on 
January  29, 1998  at  page  4525. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  21,565 
hours. 

Estimated  Average  Burden  Per 
Respondent':  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
258,775. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Hiunan  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503, 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0387"  in  any 
correspondence. 

Dated:  August  4, 1998. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  98-24537  Filed  9-11-98;  8:45  am] 
BILLING  CODE  8320-01-P 
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issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewlhere  in  the  issue. 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  recently  enacted  Credit 
Union  Membership  Access  Act 
modified  NCUA's  chartering  and  field  of 
membership  authority.  Accordingly, 
NCUA  is  proposing  a  number  of 
amendments  to  its  policies  to  update 
them  consistent  with  the  recent 
legislation.  Additionally,  this  proposal 
revises  and  updates  NCUA's  chartering 
and  field  of  membership  policy  to 
reflect  the  advances  and  changes  in 
chartering  requirements  since  the 
promulgation  of  IRPS  94-1.  The 
majority  of  the  revisions  reflect  NCUA's 
policy  on  the  types  of  federal  credit 
union  charters  and  the  criteria  necessary 
to  amend  a  credit  union's  field  of 
membership.  The  legislation  authorizes 
three  types  of  credit  union  charters. 
These  charter  types  include  a  single 
occupational  or  associational  common 
bond,  a  multiple  common  bond,  or  a 
local  community,  neighborhood,  or 
rural  district  serving  a  well  defined  area. 

Along  with  a  comprehensive  update 
of  chartering  policy,  the  format  of  the 
chartering  manual  has  been  changed  to 
make  it  more  user-friendly.  The 
proposal  further  clarifies  multiple 
common  bond  policies,  overlap  issues, 
mergers,  low-income  policies  regarding 
low  income  charters  and  service  of  low 
income  areas,  the  definition  of 
immediate  family  members,  and  the 
"once  a  member  always  a  member" 
poUcy. 

DATES:  Comments  must  be  postmarked 
or  received  by  November  13, 1998. 
ADDRESSES:  Comments  should  be 
directpd  to  Becky  Baker,  Secretary  of  the 
Board.  Mail  or  hand  deliver  comments 
to:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428.  Fax 
comments  to  (703)  518-6319.  E-Mail 
comments  to  boardmail@ncua.gov. 
Please  send  comments  by  one  method 
only. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Leonard  Skiles,  Chairman,  Field  of 
Membership  Task  Force,  4807 
Spicewood  Springs  Road,  Suite  5100, 
Austin,  Texas  78759,  or  telephone  (512) 
231-7900;  Michael  J.  McKenna,  Senior 
Staff  Attorney,  Office  of  General 
Counsel,  1775  Duke  Street,  Alexandria, 
Virginia  22314  or  telephone  (703)  518- 


6540;  Lynn  K.  McLaughlin,  Program 

Officer,  Office  of  Examination  and 

Insurance,  1775  Duke  Street, 

Alexandria,  Virginia,  or  telephone  (703) 

518-6360. 

SUPPLEMENTARY  INFORMATION: 

In  1982,  the  changing  economic 
environment  created  safety  and 
soundness  concerns  which  prompted 
the  NCUA  Boeird  to  revise  its  chartering 
policy  to  permit  membership  in  a 
federal  credit  union  to  consist  of 
multiple  groups,  provided  each  group 
possessed  a  common  bond.  Such 
membership  could  be  accomplished 
through  the  chartering  process,  through 
charter  amendments,  or  by  way  of 
merger  to  form  a  single  credit  union. 
This  policy  change  strengthened  the 
federal  credit  union  system  by  enabUng 
NCUA  to  merge  credit  unions  that 
otherwise  would  have  failed  because  of 
loss  of  sponsor  or  other  financial  or 
operational  dowTitums.  The  policy  also 
enabled  federal  credit  unions  to 
diversify  their  membership  and  become 
less  dependent  on  the  financial  success 
of  one  sponsoring  company  or  group. 
An  additional  advantage  of  the  policy 
change  was  to  provide  access  to  credit 
union  service  for  small  groups  of  people 
who  did  not  have  the  resources  to 
charter  their  own  credit  imions.  The 
NCUA  Board  issued  subsequent  changes 
to  chartering  policy  in  1984, 1989,  1994, 
1996,  and  1998,  most  of  which 
addressed  the  multiple  group  policy. 

In  First  National  Bank  and  Trust  Co., 
et  al.  V.  National  Credit  Union 
Administration.  90  F.3d  525  (D.C.  Cir. 
1996),  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  invalidated 
certain  select  group  additions  to  the 
field  of  membership  of  a  North  Carolina 
credit  union  (the  "Decision").  In  that 
case,  the  Court  ruled  that  groups  with 
unlike  common  bonds  could  not  be 
joined  to  form  a  single  credit  union. 
Furthermore,  in  the  consolidated  cases 
of  First  National  Bank  and  Trust  Co.,  et 
al.  V.  NCUA  and  the  American  Bankers 
Association,  et  al.  v.  NCUA,  et  al.,  the 
U.S.  District  Court  issued  a  nationwide 
injunction  prohibiting  federal  credit 
unions  fi-om  adding  new  select  groups 
to  their  fields  of  membership  that  did 
not  share  a  common  bond  (the  "Order"). 
The  Decision  and  Order  affected  the 
operations  of  approximately  3,600 
multiple  group  federal  credit  unions 
serving  approximately  158,000  select 
groups. 

On  February  25, 1998,  the  U.S. 
Supreme  Court  ruled  that  NCUA's 
multiple  group  policy  was 
impermissible  under  the  Federal  Credit 
Union  Act.  National  Credit  Union 
Administration  v.  First  National  Bank  &■ 


Trust  Co.  et  al.,  118  S.  Ct.  927  (1998). 
The  Supreme  Court  stated  that  groups 
with  unlike  common  bonds  could  not  be 
joined  to  form  a  single  occupational 
credit  union.  Congress  addressed  this 
issue  and  recently  enacted  legislation 
reinstating  NCUA's  multiple  group 
policy  with  some  modifications.  This  is 
the  first  time  since  1934  that  Congress 
has  updated  the  statutory  common  bond 
rules.  Accordingly,  the  NCUA  Board  is 
updating  its  chartering  policies  by 
proposing  IRPS  98-3. 

The  purposes  of  this  proposed  rule 
are  to: 

•  First,  replace  IRPS  94-1,  as 
amended  by  IRPS  96-1  and  98-1,  to 
bring  NCUA's  field  of  membership  and 
chartering  policy  into  compliance  with 
the  Credit  Union  Membership  Access 
Act.  Modifications  are  necessary 
regarding  single  occupational/ 
associational  common  bonds,  multiple 
common  bonds,  community  charters,  as 
well  as  policies  regarding  service  to 
low-income  areas. 

•  Second,  update  NCUA's  field  of 
membership  and  chartering  policies 
since  the  issuance  of  IRPS  94-1,  as 
amended  by  IRPS  96-1  and  IRPS  98-1. 

•  Third,  rewrite  and  reformat  the 
chartering  manual  to  make  it  more  user- 
Mendly. 

The  NCUA  Board  is  proposing  a 
number  of  changes  to  its  chartering 
poUcies,  but  the  following  are  the  most 
significant: 

•  First,  issuance  of  a  new  multiple 
group  policy.  This  includes  numerical 
limitations  for  a  select  group  addition, 
five  statutory  criteria  for  adding  a  select 
group  to  a  multiple  common  bond  credit 
union,  mergers  of  multiple  group  credit 
imions,  and  overlaps. 

•  Second,  an  update  of  the  definition 
of  single  occupational  and  associational 
common  bonds. 

•  Third,  a  revised  policy  on  the 
requirements  to  charter,  expand,  or 
convert  to  a  community  charter. 

•  Fourth,  a  separate  chapter  on  low- 
income  credit  unions  which  addresses 
the  ability  of  a  multiple  group  credit 
union  to  add  an  underserved  area  to  its 
field  of  membership. 

•  Fifth,  a  definition  of  immediate 
family  member  for  purposes  of  credit 
imion  eligibility. 

•  Sixth,  a  discussion  of  the  statutory 
authorization  for  the  "once  a  member, 
always  a  member"  policy. 

A.  Chapter  and  Section  Analysis 

/.  Chapter  1  of  the  Chartering  Manual 

This  chapter  sets  forth  the  goals  of 
NCUA's  chartering  policy,  and  the 
requirements  and  procedures  for 
chartering  a  new  federal  credit  union. 
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NCUA's  definition  of  economic 
advisability  is  set  forth  in  this  chapter. 
The  Board  wishes  to  emphasize  that 
when  NCUA  charters  a  new  credit 
tmion,  the  Agency  evaluates  the 
economic  advisability  of  the  proposed 
institution  as  well  as  its  effect  on  other 
credit  unions.  While  NCUA  has  not  set 
a  minim vun  field  of  membership  size  for 
chartering  a  federal  credit  union, 
experience  has  suggested  that  a  credit 
union  with  fewer  than  3,000  primary 
potential  members  (e.g.,  employees  of  a 
corporation  or  members  of  an 
association]  may  not  be  economically 
advisable.  "Therefore,  a  charter  applicant 
with  a  proposed  field  of  membership  of 
fewer  than  3,000  primary  potential 
members  vdll  have  to  provide 
significantly  more  support  than  a 
proposed  credit  imion  with  a  larger  field 
of  membership.  This  change  not  only 
more  accurately  reflects  the  economic 
reality  necessitating  increased  nimibers 
of  primary  potential  members  in  order 
for  most  groups  to  meet  the  economic 
advisability  requirement,  but  it  also 
recognizes  that  some  groups,  even 
though  less  than  3,000,  can  be 
economically  viable  as  a  separate  credit 
tmion.  This  modification  also  makes  it 
operationally  consistent  with  the 
multiple  group  expansion  requirements. 
Conmients  are  specifically  requested  on 
whether  the  economic  advisability 
niuiber  should  be  set  at  a  lower  or 
hi^er  level. 

The  chapter  also  addresses  the  issue 
of  member  support  as  well  as  the 
marketing  plan  and  is  generally  directed 
to  those  groups  wishing  to  charter  a  new 
credit  imion. 

This  chapter  encourages  the  formation 
of  newly  chartered  federal  credit  unions 
and  the  use  of  mentor  relationships  with 
existing,  well-managed  credit  unions. 
NCUA  believes  that  experienced  credit 
imions  are  a  valuable  resource  to  newly 
chartered  credit  unions  and  can  provide 
needed  guidance  and  assistance. 

Chapter  1  discusses  the  various  field 
of  membership  designations  available  to 
pro^>ective  and  existing  credit  imions. 
These  designations  include  single 
occupational,  single  associational, 
multiple  group,  or  conmiunity. 

Finally,  this  chapter  sets  forth 
NCUA's  long-standing  policy 
prohibiting  the  establishment  of  a 
federal  credit  union  for  the  primary 
purpose  of  serving  the  citizens  of  a 
fcHeign  nation.  As  always,  federal  credit 
unions  are  permitted  to  serve  foreign 
nationals  within  the  field  of 
membership  when  they  reside  or  work 
in  the  United  States.  Foreign  nationals 
may  also  be  served  if  they  reside  in  a 
foreign  country,  but  only  when  the 
primary  purpose  of  the  credit  union's 


foreign  service  facility  is  to  serve  United 
States  citizens  who  are  credit  union 
members  residing  in  the  foreign 
country. 

n.  Chapter  2  of  the  Chartering  Manual 

Chapter  2  sets  forth  the  field  of 
membership  requirements  for  a  federal 
credit  union.  This  chapter  is  divided 
into  the  following  comprehensive 
sections:  (1)  single  occupational 
charters,  (2)  single  associational 
charters,  (3)  multiple  group  charters, 
and  (4)  community  charters.  Although 
some  basic  information  applicable  to  all 
charters  is  repeated  in  the  individual 
sections  addressing  each  charter  type, 
which  increased  the  overall  length  of 
the  chartering  manual,  the  new  format 
will  be  more  user-friendly  by  making 
information  easier  to  locate. 

a.  Single  Occupational  Common  Bond 
Credit  Union 

The  NCUA  Board  is  proposing  that  a 
federal  credit  union  may  include  in  a 
single  occupational  common  bond  all 
persons  and  entities  who  share  that 
common  bond  without  regard  to 
geographic  location.  The  Board  believes 
eligibility  for  membership  in  an 
occupational  common  bond  can  be 
established  in  four  ways: 

•  Employment  (or  a  long-term 
contractual  relationship  equivalent  to 
employment)  in  a  single  corporation  or 
other  legal  entity  makes  that  person  part 
of  an  occupational  common  bond  of 
employees  of  the  entity; 

•  Emplojonent  in  a  corporation  or 
other  legal  entity  with  an  ownership 
interest  of  not  less  than  10  percent  in  or 
by  another  legal  entity  makes  that 
person  part  of  an  occupational  common 
bond  of  employees  of  the  two  legal 
entities; 

•  Emi^oyment  in  a  corporation  or 
other  legal  entity  which  is  related  to 
another  legal  entity  (such  as  a  company 
under  contract  and  possessing  a  strong 
depeiKlency  relationship  with  another 
company)  makes  that  person  part  of  an 
occupational  common  bond  of 
employees  of  the  two  entities;  or 

•  Employment  or  attendance  at  a 
school. 

Occupational  Common  Bond 
^Amendments 

There  are  a  number  of  ways  an 
occupational  credit  union  can  amend  its 
field  of  membership.  The  proposed  rule 
sets  forth  when  NCUA  may  approve  an 
amendment  to  expand  a  credit  union's 
field  of  membership. 

One  instance  requiring  an  amendment 
is'when  the  sponsor  organization  is 
involved  in  a  corporate  restructuring.  A 
credit  union  can  continue  to  provide 


service  to  a  group  that  is  spim-off  only 
if  it  otherwise  qualifies  as  part  of  the 
single  occupational  common  bond,  or  if 
the  credit  union  converts  to  a  multiple 
group  credit  union. 

A  second  instance  requiring  an 
amendment  is  when  the  entire  field  of 
membership  is  acquired  by  another 
corporation.  The  credit  union  can  serve 
the  employees  of  the  new  corporation, 
includLag  any  subsidiaries  of  the 
acquiring  corporation,  after  receiving 
NCUA  approval.  In  this  instance  the 
credit  union  remains  a  single  common 
bond  credit  unic«i. 

Overlaps 

As  a  general  rule,  NCUA  will  not 
charter  two  or  more  credit  unions  to 
serve  the  same  single  occupational 
group.  Consequently,  overlap  protection 
is  provided  for  single  occupational 
credit  unions.  However,  an  overlap  may 
be  permitted  when  two  or  more  credit 
unions  are  attempting  to  serve  the  same 
group  if  the  overlap's  beneficial  effect  in 
meeting  the  convenience  and  needs  of 
the  members  of  the  group  proposed  to 
be  included  in  the  field  of  membership 
clearly  outweighs  any  adverse  effect  on 
the  overlapped  credit  union. 

The  proposal  sets  forth  when  NCUA 
will  permit  an  overlap  of  an 
occupational  credit  union  and  what 
NCUA  considers  in  reviewing  an 
overlap.  However,  an  occupational 
credit  union  will  rarely,  if  ever,  be 
protected  from  overlap  by  a  community 
charter.  Where  a  federally  insured  state 
credit  union's  field  of  membership  is 
broadly  stated,  NCUA  will  exclude  its 
field  of  membership  from  overlap 
protection. 

b.  Single  Associational  Common  Bond 
Credit  Union 

The  proposal  sets  forth  the  definition 
of  associational  common  bond.  An 
associational  common  bond  consists  of 
individuals  (natural  persons)  and/or 
groups  (non  natural  persons)  whose 
members  participate  in  activities 
developing  common  loyalties,  mutual 
benefits,  and  mutualinterests.  This 
proposal  permits  an  associational 
common  bond  to  include  members  of 
the  association,  groups  which  are  not 
comprised  primarily  of  natural  person 
members  but  are  members  of  the 
association,  and  employees  of  the 
association,  as  well  as  the  association. 
NCUA  may  grant  an  associational 
charter  without  regard  to  the  geographic 
location  of  the  association's  members  or 
headquarters.  This  means  a  credit  union 
can  serve  a  widely  dispersed 
membership  base  if  NCUA  determines 
that  it  has  the  ability  to  serve  the  area. 
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Associations  based  primarily  on  a 
client-customer  relationship  do  not 
meet  associational  common  bond 
requirements.  For  example,  members  of 
an  automobile  club,  such  as  the 
American  Automobile  Association, 
which  primarily  sells  services,  would 
not  qualify  as  an  associational  common 
bond. 

If  an  association  subsequently 
changes  its  bylaws,  the  credit  union 
cannot  serve  the  new  members  of  the 
association  imtil  the  revised  charter  and 
bylaws  are  approved  by  NCUA  through 
a  field  of  membership  amendment. 

Overlaps 

As  a  general  rule,  NCUA  will  not 
charter  two  or  more  credit  unions  to 
serve  the  same  single  associational 
group.  Consequently,  overlap  protection 
is  provided  for  single  associational 
credit  imions.  However,  an  overlap  may 
be  permitted  when  two  or  more  credit 
unions  are  attempting  to  serve  the  same 
group  if  the  overlap's  beneficial  effect  in 
meeting  the  convenience  and  needs  of 
the  members  of  the  group  proposed  to 
be  included  in  the  field  of  membership 
clearly  outweighs  any  adverse  effect  on 
the  overlapped  credit  imion. 

The  proposal  sets  forth  when  NCUA 
will  permit  an  overlap  of  an 
associational  credit  union  and  what 
NCUA  considers  in  reviewing  an 
overlap.  An  associational  credit  union 
will  rarely,  if  ever,  be  protected  from 
overlap  by  a  community  charter.  Where 
a  federally  insured  state  credit  union's 
field  of  membership  is  broadly  stated, 
NCUA  will  exclude  its  field  of 
membership  bova  any  overlap 
protection. 

c.  Multiple  Common  Bond  Credit  Union 

The  Credit  Union  Membership  Access 
Act  reinstated  NCUA's  multiple 
common  bond  policy  with  some 
modifications.  A  multiple  common 
bond  credit  imion  may  serve  a 
combination  of  distinct,  definable, 
occupational  and/or  associational 
common  bonds. 

Multiple  common  bond  credit  imions 
can  add  groups  with  dissimilar  common 
bonds,  which  are  called  select  groups. 
These  groups  must  be  within  reasonable 
proximity  of  the  credit  union.  That  is, 
the  groups  must  be  within  the  service 
area  of  one  of  the  credit  imion 's  service 
facilities.  A  service  facility  is  defined  as 
a  place  where  shares  are  accepted  for 
members'  accoimts,  loan  appUcations 
are  accepted,  and  loans  are  disbursed. 
This  definition  includes  a  credit  union 
owned  branch,  a  shared  branch,  or  a 
credit  union  owned  electronic  facility 
that  meets,  at  a  minimum,  these 


requirements.  This  definition  does  not 
include  an  ATM. 

Multiple  Group  Amendments 

Before  a  credit  imion  can  add  a  new 
occupational  or  associational  select 
group,  NCUA  must  determine  in  writing 
that  five  statutory  criteria  have  been 
met. 

The  first  criteria  is  that  the  credit 
union  did  not  engage  in  any  unsafe  or 
unsound  practice  which  is  material 
during  the  one  year  period  preceding 
the  filing  of  the  application.  The  NCUA 
Board  defines  an  unsafe  or  unsound 
practice  for  this  criteria  to  mean  any 
action,  or  lack  of  action,  which  would 
result  in  an  abnormal  risk  or  loss  to  the 
credit  union,  its  members,  or  the 
Naitonal  Credit  Union  share  Insurance 
Fund.  The  determination  of  an  unsafe 
and  unsound  practice  will  be  decided 
by  the  regional  director. 

The  second  criteria  is  that  the  credit 
union  is  adequately  capitalized.  NCUA 
defines  adequately  capitalized  to  mean 
the  credit  union  has  a  net  worth  ratio  of 
not  less  than  6  percent.  NCUA  is 
requesting  comment  on  what  criteria 
should  be  considered  when  defining 
"adequately  capitalized"  for  newly 
chartered  credit  unions. 

The  third  criteria  is  that  the  credit 
union  has  the  administrative  capability 
and  the  financial  resources  to  serve  the 
proposed  group.  To  determine  whether 
the  credit  union  has  met  this  criteria, 
NCUA  will  review  the  credit  union's 
most  recent  examination  report  or,  if 
necessary,  contact  the  credit  union 
directly. 

The  fourth  criteria  is  that  the  credit 
union  must  demonstrate  that  any 
potential  harm  the  expansion  may  have 
on  any  other  credit  union  and  its 
members  is  clearly  outweighed  by  the 
probable  beneficial  effect  of  the 
expansion.  NCUA  Mali  perform  an 
overlap  analysis  as  set  forth  in  Chapter 
2,  Section  IV.E  of  NCUA's  Chartering 
and  Field  of  Membership  Manual  to 
determine  whether  this  criteria  has  been 
met. 

The  fifth  criteria  is  that  NCUA  must 
determine  that  the  formation  of  a 
separate  credit  union  is  not  practical  or 
does  not  meet  the  economic  advisability 
criteria  set  forth  in  Chapter  1  of  NCUA's 
Chartering  and  Field  of  Membership 
Manual. 

The  proposal  also  sets  forth  the 
documentation  requirements  to  add  a 
select  group  and  NCUA's  procedures  for 
amending  die  field  of  membership.  This 
proposal  does  not  include  any 
provisions  for  the  Streamlined 
Expansion  Procedure  because  NCUA 
must  make  a  written  determination  on 
all  multiple  group  expansions. 


Corporate  Restructuring 

Due  to  a  corporate  restructuring  of  a 
select  group,  a  credit  union  may  be 
required  to  request  an  amendment  to  its 
field  of  membership  if  it  wishes  to 
continue  to  provide  service  to  that 
group.  NCUA  permits  a  multiple 
common  bond  credit  union  to  retain  in 
its  field  of  membership  a  sold  or  spun- 
off  group  to  which  it  has  been  providing 
service,  without  regard  to  location,  if  the 
original  group  is  clearly  identifiable  and 
requests  continued  service.  NCUA 
views  this  as  a  housekeeping 
amendment  and  not  a  field  of 
membership  expansion. 

Mergers 

The  proposed  rule  sets  forth  the 
requirements  for  the  merger  into,  and 
by,  a  multiple  common  bond  credit 
union.  Generally,  the  requirements 
applicable  to  field  of  membership 
expansions  apply  to  a  credit  union 
merging  into  a  multiple  common  bond 
credit  union.  If  the  continuing  credit 
union  in  a  proposed  merger  is  federally 
chartered  and  the  merging  credit  union 
has  a  select  group  of  3,000  or  more 
persons  (excluding  family  members), 
the  merger  can  be  approved  if  NCUA's 
expansion  requirements  are  met.  If  the 
expansion  requirements  are  not  met, 
this  may  require  a  credit  union  to  spin- 
off a  select  group  of  3,000  or  more 
persons  from  the  merging  credit  union. 

The  proposal  also  clarifies 
requirements  applicable  to  mergers  of 
multiple  group  credit  imions  for  safety 
and  soundness  reasons  and  emergency 
situations.  The  numerical  limitation 
does  not  apply  to  mergers  where  there 
are  safety  and  soundness  concerns  or 
the  emergency  criteria  exist. 

Overlaps 

NCUA  will  generally  not  approve  an 
overlap  unless  the  expansion's 
beneficial  effect  in  meeting  the 
convenience  and  needs  of  the  members 
of  the  group  proposed  to  be  included  in 
the  field  of  membership  clearly 
outweighs  any  adverse  effect  on  the 
overlapped  credit  union.  The  proposal 
sets  fordi  the  issues  NCUA  will  consider 
in  reviewing  the  overlap.  In  general,  if 
the  overlapped  credit  union  does  not 
object,  and  NCUA  determines  that  there 
are  no  safety  and  soundness  problems, 
the  overlap  will  be  permitted.  If, 
however,  the  overlapped  credit  union 
objects  to  the  overlap,  a  thorough  review 
as  set  forth  in  the  proposal  is  required. 
Generally,  NCUA  will  permit  overlaps 
between  multiple  common  bond  credit 
unions  and  conmiunity  chartered  credit 
unions  without  performing  an  overlap 
analysis,  since  NCUA  has  determined 
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that  in  these  types  of  overlaps  the 
benefit  of  the  overlap  to  the  member 
will  always  outweigh  the  harm  to  either 
credit  union.  A  multiple  common  bond 
credit  union  will  rarely,  if  ever,  be 
protected  &"om  overlap  by  a  community 
charter. 

d.  Community  Charters 

NCUA's  current  community 
chartering  policy  is  addressed  by  the 
recent  legislation  and  accordingly  must 
be  modified.  The  legislation  requires 
that  a  community  charier  be  based  on  "a 
well-defined  local  community, 
neighborhood,  or  rural  district."  The 
NCUA  Board  believes  that  the  addition 
of  the  word  "local"  by  Congress  means 
that  review  of  what  constitutes  a 
community  is  required.  NCUA's  most 
recent  pohcy  has  been  to  limit  the 
community  to  a  single,  geographically 
well-defined  area,  where  residents 
interact.  The  NCUA  Board  believes  that 
while  the  current  criteria  remain 
applicable  and  are  essential  in 
determining  what  constitutes  a 
community  for  chartering  purposes,  the 
addition  of  the  word  "local"  in  the 
statutory  language  in  the  community 
chartering  requirements  requires  NCUA 
to  reevaluate  how  it  views  community. 
Furthermore,  due  to  the  evolving  nature 
of  communities  and  the  intent 
evidenced  in  the  legislation,  NCUA  is 
proposing  to  require  that  the  residents 
either  have  common  interests  or 
interaction.  It  will  be  up  to  the  charter 
applicant  to  decide  and  provide 
evidence  on  whether  the  individuals  in 
the  geographic  area  interact  or  have 
common  interests.  Either  or  both  will  be 
sufficient  for  community  chartering 
requirements. 

NCUA  continues  to  recognize  four 
types  of  affinity  on  which  a  community 
common  bond  can  be  based — persons 
who  live,  work,  worship,  or  attend 
school  in  the  commimity.  Businesses 
and  other  legal  entities  within  the 
community  boundaries  may  also  qualify 
for  membership.  However,  community 
credit  unions  can  not  serve  persons  who 
are  paid  from  or  supervised  bom  a 
business  located  within  the  community, 
if  the  employees  do  not  live,  work, 
worship  or  attend  school  in  the 
community.  Given  the  diversity  of 
community  characteristics  throughout 
the  countiy,  the  intent  of  the  legislation, 
and  NCUA's  goal  of  making  credit  union 
service  available  to  all  eligible  groups 
who  wish  to  have  it,  NCUA  has 
established  the  following  requirements 
for  community  charters: 

•  The  geographic  area's  boundaries 
must  be  clearly  defined; 

•  The  charter  applicant  must 
establish  that  the  area  is  a  well-defined 


"local  community,  neighborhood,  or 
rural  district;"  and 

•  The  residents  must  have  common 
interests  or  interact. 

"Well-defined"  means  the  proposed 
area  has  specific  geographic  boundaries. 
"Local  community,  neighborhood,  or 
rural  district"  encompasses  several 
factors  including  interaction  and/or 
common  interests.  Simply  being  able  to 
draw  a  boundary  around  an  area  does 
not  meet  the  requirements  for  a  well- 
defined  local  community  as  that  term  is 
used  in  the  new  legislation.  The 
meaning  of  well-defined  local 
community  includes  a  variety  of  factors 
including,  but  not  limited  to.  a 
geographic  limitation.  Most  prominent 
is  the  criteria  that  the  residents  of  the 
well-defined  local  commimity  interact 
and/or  have  common  interests. 
Although  the  chartering  manual  does 
not  precisely  define  interaction,  it  does 
suggest  that  a  greater  burden  needs  to  be 
met  when  either  the  geographic  size  or 
the  population  of  the  area  is  large.  In 
determining  interaction  and/or  common 
interests,  a  number  of  factors  become 
relevant.  For  example,  the  existence  of 
a  single  major  trade  area,  shared 
governmental  facilities,  local  festivals, 
area  newspapers,  among  others,  are 
significant  indicia  of  community 
interaction  and/ or  common  interests. 
Conversely,  an  area  which  has 
numerous  trade  areas,  multiple  taxing 
authorities,  or  multiple  political 
jurisdictions  tend  to  diminish  the 
factors  that  demonstrate  the  existence  of 
a  local  community. 

In  general,  a  large  population  in  a 
small  geographic  area  or  a  small 
population  in  a  large  geographic  area, 
may  meet  NCUA  community  chartering 
requirements.  For  example,  an  ethnic 
neighborhood,  a  rural  area,  a  county,  or 
a  political  subdivision  within  the 
county,  with  less  than  300,000  residents 
will  often  have  sufficient  interaction 
and/or  common  interests  to  meet 
community  charter  requirements. 

Conversely,  a  large  population  in  a 
large  geographic  area  will  not  normally 
meet  NCUA  community  chartering 
requirements.  It  is  unlikely  that  an 
entire  state,  a  major  metropolitan  city,  a 
densely  populated  county,  or  an  area 
covering  multiple  counties  with 
significant  population,  will  have 
sufficient  interaction  and/or  common 
interests.  Therefore,  if  the  credit  union 
is  interested  in  serving  this  type  of 
expanded  area  as  a  community  charter, 
the  burden  of  demonstrating  interaction 
and/or  common  interests  will  be 
significantly  greater  than  the  evidence 
necessary  for  a  smaller  area.  For 
example,  the  proposed  community 
charter  requirements  make  it  difficult 


for  a  state  or  a  large  city  such  as  New 
York,  Boston,  Dallas,  or  Los  Angeles,  to 
meet  the  requirements  of  a  local 
community. 

The  well  defined  local  community, 
neighborhood,  or  rural  district  will  most 
easily  be  met  if  the  area  to  be  served  is 
a  recognized  political  jurisdiction,  not 
greater  than  a  county  or  its  equivalent, 
and  if  the  population  of  the  requested 
well-defined  area  does  not  exceed 
300,000.  Generally,  the  single 
jurisdiction  will  most  often  coincide 
with  a  county,  or  its  political 
equivalent.  Multiple  smaller  political 
subdivisions  writhin  a  county  or  its 
equivalent,  such  as  a  "city"  or  a  "school 
district."  would  also  qualify.  For  this 
type  of  community  charter,  the 
apphcant  must  only  submit  a  letter 
demonstrating  how  the  area  meets  the 
indicia  for  community  interaction  or 
common  interests.  In  addition,  the 
applicant  must  provide  evidence  of  the 
political  jurisdiction  and  size  of  the 
population.  At  its  discretion,  NCUA 
may  request  more  documentation 
demonstrating  the  area  is  a  well-defined 
local  community,  neighborhood,  or 
rural  district.  If  the  requested  area  is  not 
a  single  political  jurisdiction  or  exceeds 
300,000,  more  extensive  and  detailed 
documentation,  as  discussed  in  this 
proposal,  must  be  provided  to  support 
that  the  proposed  area  is  a  well-defined 
local  community.  This  proposal  does 
not  limit  community  charters  to  a 
recognized  single  political  jurisdiction, 
or  to  a  proposed  area  where  the 
population  is  300,000  or  less.  Simply, 
additional  documentation  is  required  if 
the  proposed  community  charter 
exceeds  an  area  greater  than  a  county  or 
300,000  in  population.  Specific 
comments  are  requested  as  to  whether  a 
streamlined  approach  for  community 
charter  approval  is  appropriate  and,  if 
so,  in  accordance  with  what  criteria. 

The  NCUA  Board  believes  that  a  low- 
income  area  meeting  the  low-income 
definition  found  in  Section  701.34  of 
NCUA's  Rules  and  Regulations,  has 
many  of  the  common  characteristics  and 
demographics  of  a  local  community, 
and  generally  lacks  the  basic  financial 
services  found  in  more  affluent 
communities.  When  reviewing  low- 
income  community  charter  applications. 
NCUA's  documentation  requirements 
are  more  flexible.  A  new  charter 
applicant  applying  to  serve  a  low- 
income  neighborhood  of  300,000 
residents  in  a  major  metropolitan  city 
will  have  fewer  documentation 
requirements  than  would  be  required  in 
a  standard  community  charter  package. 
For  example,  an  applicant  seeking  to 
serve  such  a  low-income  community 
need  only  provide  evidence 
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demonstrating  well-deHned  conununity 
boundaries  and  that  the  area  meets  the 
low-income  de^nition. 

Overlaps 

A  credit  union  seeking  a  commimity 
charter  must  contact  all  federally 
insured  credit  unions  with  a  service 
facility  in  the  proposed  service  area.  A 
commimity  credit  union  can  overlap 
any  other  type  of  credit  union  charter. 
If  safety  and  soimdness  concerns  exist, 
NCUA  may,  on  nire  occasions,  provide 
overlap  protection  from  a  community 
charter  for  a  limited  period  of  time, 
generally  12  to  24  months.  Extensions 
will  be  granted  for  continued  serious 
safety  and  soundness  concerns.  The 
timeframe  for  the  diu'ation  of  the 
exclusionary  clause  will  be  specifically 
listed  in  Section  5  of  the  community 
credit  union's  charter. 

In  the  past,  exclusioilary  clauses  have 
been  permitted  for  reasons  other  than 
for  safety  and  soimdness,  such  as  when 
there  is  an  agreement  between  the 
overlapping  credit  unions.  An 
exclusionary  clause,  under 
circumstances  other  than  for  safety  and 
soundness,  would  not  be  permitted 
under  the  current  proposal  if  the 
overlapping  credit  union  is  a 
community  charter.  Specific  comments 
are  requested  as  to  whether 
exclusionary  clauses  are  appropriate  for 
conununity  charters,  and,  if  so,  under 
what  circumstances. 

A  credit  union  that  converts  to  a 
community  charter  may  continue  to 
serve  existing  members  of  the  credit 
union  who  are  not  within  the 
community,  pursuant  to  the  statutory 
provision  that  once  a  person  becomes  a 
credit  union  member,  he  or  she  can 
remain  a  member.  A  community  credit 
union  may  not,  however,  add  new 
members,  or  serve  groups  outside  the 
community. 

e.  Changes  Applicable  to  All  Federal 
Credit  Unions 

Emergency  Mergers 

NCUA  is  issuing  clarifying  language 
regarding  emergency  mergers  and 
purchase  and  assumption  agreements 
for  occupational,  associational  and 
community  charters.  Among  other 
minor  modifications,  NCUA  is  removing 
the  12  month  period  within  which 
insolvency  must  occur,  since  it  is  not 
required  by  the  Federal  Credit  Union 
Act. 

Definition  of  Immediate  Family  Member 

As  required  by  the  new  legislation, 
the  proposed  regulation  defines  an 
individual  who  isueligible  for 
membership  in  a  credit  union  on  the 
basis  of  the  relationship  of  such 


individual  to  another  person  who  is 
eligible  for  membership  in  such  credit 
union.  This  is  commonly  referred  to  as 
immediate  family  members.  Members  of 
their  immediate  families  is  defined  as 
related  persons  i.e.,  blood,  marriage,  or 
other  recognized  family  relationships  in 
the  same  household  (under  the  same 
roof),  or  if  not  in  the  same  household, 
as  a  grandparent,  parent,  spouse, 
sibling,  child,  or  grandchild.  For  the 
purposes  of  this  definition,  immediate 
family  member  includes  stepparents, 
stepchildren,  and  stepsiblings.  The 
immediate  family  member  must  be 
related  to  the  credit  union  member.  In 
other  words,  once  a  person  becomes  a 
member,  then  that  person's  immediate 
family  could  join. 

Once  a  Member  Always  a  Member 

The  statute  authorizes  that  once  a 
person  becomes  a  member  of  the  credit 
union,  such  a  person  or  organization 
may  remain  a  member  until  the  person 
chooses  to  withdraw  from  the  credit 
union,  unless  the  person  is  expelled  as 
provided  in  Section  118  of  the  Federal 
Credit  Union  Act.  This  provision 
codifies  the  "once  a  member,  always  a 
member"  policy. 

///.  Chapter  3  of  the  Chartering  Manual 

Low-income  credit  unions  play  an 
especially  important  part  in  the  credit 
union  movement.  Therefore,  NCUA  has 
developed  a  separate  chapter  setting 
forth  special  policies  for  low-income 
credit  unions  and  special  chartering 
policies  for  underserved  areas.  The 
intent  of  these  policies  is  to  encourage 
the  formation  of  new  credit  unions  and 
the  expansion  of  existing  credit  unions 
into  underserved  and  low-income  areas. 

The  Credit  Union  Membership  Access 
Act  authorizes  credit  union  service  to 
people  of  modest  means  and  the 
addition  of  underserved  areas  to  the   - 
field  of  membership  of  a  multiple 
common  bond  credit  union  with  the 
approval  of  NCUA.  The  legislation 
defines  an  underserved  area  as  a  local 
community,  neighborhood,  or  rural 
district  that  is  an  "investment  area"  as 
defined  in  Section  103(16)  of  the 
Community  Development  Banking  and 
Financial  Institutions  Act  of  1994. 

An  investment  area  includes  any  of 
the  following: 

•  An  area  encompassed  or  located  in 
an  Enpowerment  Zone  or  Enterprise 
Community  designated  under  section 
1391  or  the  Internal  Revenue  Code  of 
1996  (26  U.S.C.  1391); 

•  Aji  area  where  the  percentage  of  the 
population  living  in  poverty  is  at  least 
20  percent  and  the  area  has  significant 
unmet  needs  for  loans  or  equity 
investments; 


•  An  area  in  a  Metropolitan  Area 
where  the  median  family  income  is  at  or 
below  80  percent  of  the  Metropolitan 
Area  median  family  income  or  the 
national  Metropolitan  Area  median 
family  income,  whichever  is  greater; 
and  the  area  has  significant  immet 
needs  for  loans  or  equity  investments; 

•  An  area  outside  of  a  Metropolitan 
Area,  where  the  median  family  income 
is  at  or  below  80  percent  of  the 
statev^de  non-Metropolitan  Area 
median  family  income  or  the  national 
non-MetropoUtan  Area  median  family 
income,  whichever  is  greater;  and  the 
area  has  significant  unmet  needs  for 
loans  or  equity  investments; 

•  An  area  where  the  unemployment 
rate  is  at  least  1.5  times  the  national 
average  and  the  area  has  significant 
unmet  needs  for  loans  or  equity 
investments; 

•  An  area  where  the  percentage  of 
occupied  distressed  bousing  (as 
indicated  by  lack  of  complete  plumbing 
and  occupancy  of  more  than  one  person 
per  room)  is  at  least  20  percent  and  the 
area  has  significant  unmet  needs  for 
loans  or  equity  investments; 

•  An  area  located  outside  of  a 
Metropolitan  Area  with  a  county 
population  loss  between  1980  and  1990 
of  at  least  10  percent  and  the  area  has 
significant  unmet  needs  for  loans  or 
equity  investments. 

Although  the  new  legislation 
specifically  authorizes  flexible  policies 
regarding  multiple  group  credit  unions 
providing  service  to  underserved  areas, 
it  is  NCUA's  determination  that 
previous  Agency  policies  allowing 
similar  service  to  poor  and 
disadvantaged  areas  should  also  be 
permitted.  Accordingly,  the  criteria 
established  for  multiple  group  credit 
unions  vdll  also  apply  to  single 
occupational,  single  associational,  and 
community  credit  unions  desiring  to 
serve  ujiderserved  areas.  The  charter 
type  of  the  credit  union  will  not  change 
based  on  service  to  underserved  area. 

In  addition,  the  area  must  be 
underserved  based  on  data  considered 
by  the  NCUA  Board  and  the  Federal 
Banking  Agencies.  Once  an  underserved 
area  has  been  added  to  a  multiple  group 
credit  union's  field  of  membership  with 
NCUA's  approval,  the  credit  union  must 
establish  and  maintain  an  office  or 
facility  in  the  community. 

Prior  to  approving  an  underserved 
area  to  a  multiple  group  credit  union's 
field  of  membership,  NCUA  will 
evaluate  current  service  to  groups 
within  the  field  of  membership  by 
analyzing  the  credit  union's  penetration 
rates.  If  the  credit  union  has  a  low 
penetration  rate  of  existing  groups,  it 
will  have  a  greater  burden  of  showing 
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that  it  can  adequately  serve  the 
requested  underserved  area. 

IV.  Chapter  4  of  the  Chartering  Manual 

.    This  chapter  discusses  the 
requirements  and  procedures  for 
conversion  of  a  state  credit  union  to  a 
federal  credit  union  and  conversion  of 
a  federal  credit  union  to  a  state  credit 
union.  The  proposed  policy  for  charter 
conversions  is  basically  the  same  as 
cvurent  policy.  The  major  change 
concerns  changing  the  credit  union's 
name  on  all  signs,  records,  accounts, 
investments,  stationery  and  other 
documents.  The  new  poUcy  establishes 
that  the  credit  union  has  180  days  bom 
the  effective  date  of  the  conversion  to 
change  its  signs,  records,  accounts, 
investments,  and  stationery.  The  credit 
union  may  reissue,  with  its  new  name, 
its  outstanding  debit  cards,  ATM  cards, 
credit  cards,  at  the  time  of  renewal. 
Share  drafts  vtrith  the  credit  union's 
name  can  be  used  by  the  member  until 
depleted.  This  provision  applies  to  both 
types  of  conversions,  state-to-federal 
and  federal-to-state.  If  the  state  credit 
union  is  not  federally  insured,  it  must 
change  its  name  and  must  immediately 
cease  using  any  credit  union  documents 
referencing  federal  insurance  and  a 
federal  name,  including  checks  and 
credit  cards. 

V.  Items  in  Process 

Until  this  rule  is  finalized,  NCUA 
must  operate  under  interim  policies. 
These  policies  primarily  affect  the 
chartering  and  conversion  to  a 
conmiujiity  charter,  the  approval  of  field 
of  membership  amendments  for 
multiple  common  bond  credit  unions, 
and  the  eligibility  of  immediate  family 
members.  If  NCUA  received  a 
conununity  charter  application, 
including  conversions  and  expfinsions, 
prior  to  the  enactment  of  the  Credit 
Union  Membership  Access  Act,  NCUA 
will  process  the  application  under  IRPS 
94-1,  as  amended  by  IRPS  96-1  and 
IRPS  98-1,  as  required  by  Section  103 
of  the  statutory  amendments.  If  the 
application  is  denied  by  NCUA  during 
the  interim  period  after  passage  of  the 
legislation,  and  the  credit  union 
subsequently  submits  a  new 
application,  the  new  rules  contained  in 
this  proposal,  if  finalized,  apply. 

Amendments  to  multij^e  common 
bond  credit  unions  cannot  be  approved 
until  this  rule  is  finalized.  If  NCUA 
receives  amendment  requests  during 
this  interim  period,  it  will  return  the 
request  to  the  credit  union.  However, 
amendments  to  single  occupational/ 
assocational  common  bond  credit 
unions  will  continue  to  be  processed. 


Under  IRPS  94-1,  credit  unions  have 
the  ability  to  define  immediate  family 
through  a  credit  union  adopted  bylaw 
amendment.  Congress  is  requiring 
NCUA  to  specifically  define  immediate 
family  member  and  submit  the  rule  to 
Congress  for  review.  Therefore,  those 
immediate  family  members  who  are 
defined  in  the  credit  union's  bylaws  are 
eligible  to  join  the  credit  union  until 
notified  by  NCUA. 

VI.  Grandfather  Provision 

The  Credit  Union  Membership  Access 
Act  permits  any  person  or  organization, 
who  is  a  member  of  any  federal  credit 
union  at  the  date  of  enactment,  unless 
expelled  imder  Section  118  of  the 
Federal  Credit  Union  Act.  to  maintain 
membership  in  the  credit  union.  The 
Act  also  permits  a  member,  or 
subsequent  new  member,  of  any  group, 
whose  members  constituted  a  portion  of 
the  membership  of  any  federal  credit 
union  at  the  date  of  enactment,  to 
continue  to  be  eligible  for  membership 
in  the  credit  union.  For  example,  an 
employee  of  a  select  group  who  was 
eligible  for  membership  prior  to  August 
7, 1998,  but  did  not  join  the  credit 
union,  is  still  eligible  to  join  the  credit 
union.  This  also  applies  to  new 
employees  hired  subsequent  to  the  date 
of  enactment. 

B.  Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  regulation  may  have  on  a 
substantial  niunber  of  small  credit 
unions  (primarily  those  under  $1 
million  in  assets).  The  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
credit  unions  and  therefore,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  several 
requirements  of  this  proposal  constitute 
collections  of  information  under  the 
Paperwork  Reduction  Act.  The 
requirements  are  that  federal  credit 
unions:  (1)  complete  a  charter 
application  or  conversion  application; 
and  (2)  provide  writtei\  requests  for 
changes  in  a  credit  union's  field  of 
membership.  These  documents  are 
necessary  to  ensure  the  safety  and 
soundness  of  credit  unions  as  well  as 
ensuring  that  the  legal  requirements  of 
the  Act  have  been  met.  Odier  aspects  of 
this  proposal  reduce  the  paperwork 
requirements  from  the  current  rule. 

It  is  NCUA's  view  that  some  aspects 
of  the  time  it  takes  a  credit  union  to 


complete  a  charter  application,  charter 
amendment,  or  a  community  conversion 
or  expansion  application  is  not  a  burden 
created  by  this  regulation  but  is  the 
usual  and  customary  practice  in  the 
normal  operations  of  a -business  entity. 
However,  NCUA  estimates  that  it  should 
take  a  credit  union  an  average  of  80 
hours  to  develop  a  written  charter  or 
conversion  request.  NCUA  estimates 
that  it  will  receive  80  charter  or 
conversion  requests  in  any  given  year. 
The  annual  reporting  burden  would  be 
6,400  hours  to  comply  with  this 
requirement  NCUA  tdso  estimates  that 
it  should  take  a  credit  union  an  average 
of  two  hours  to  provide  a  written 
request  for  changes  in  a  credit  union's 
field  of  membership.  NCUA  estimates 
that  it  wrill  receive  9,000  of  these 
requests  in  any  given  year.  The  annual 
reporting  burden  would  be  18,000  hours 
to  comply  with  this  requirement.  The 
total  aimual  burden  hours  imposed  by 
theproposed  rule  is  24,400  hours. 

Tne  Paperwork  Reduction  Act  of  1995 
and  regulations  of  the  Office  of 
Management  and  Budget  (OMB)  require 
that  the  public  be  provided  an 
opportunity  to  comment  on  information 
collection  requirements,  including  an 
agency's  estimate  of  the  burden  of  the 
collection  of  information. 

The  NCUA  Board  invites  comment 
on:  (1)  whether  the  collection  of  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NCUA, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
NCUA's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regidations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  NCUA  Board  on  the  proposed 
regulation. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
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Information  and  Regulatory  Affairs, 
OMB,  Room  10235.  New  Executive 
Office  Building.  Washington,  D.C. 
20503;  Attention:  Alex  Hunt,  Desk 
Officer  for  NCUA.  Comments  must  also 
be  sent  to  NCUA.  1775  Duke  Street, 
Alexandria,  VA  22314-3428;  Attention: 
Jim  Baylen,  Director,  office  of 
Administration,  Telephone  No.  (703) 
518-6410;  Fax  No.  (703)  518-6433. 
Comments  should  be  postmarked  by 
November  13, 1998.  All  comments 
submitted  in  response  to  these  proposed 
regulations  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  at  NCUA's  Central 
Office,  6th  Floor,  Law  Library,  1775 
Duke  Street,  Alexandria,  VA  between 
the  hours  of  9  a.m.  and  1  p.m.,  Monday 
through  Friday  of  each  week  except 
federal  holidays,  and  by  appointment 
through  the  Law  Librarian  at  telephone 
no.  (703) 518-6540. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  This  proposed 
rule  makes  no  significant  changes  with 
respect  to  state  credit  unions  and 
therefore,  will  not  materially  affect  state 
interests. 

Congressional  Review 

Congress,  by  statute,  has  determined 
that  NCUA's  definition  of  "immediate 
family  or  household"  as  well  as  NCUA's 
definition  of  a  "well-defined  local 
commimity,  neighborhood,  or  rural 
district,"  shall  be  treated  as  a  major  rule 
for  purposes  of  chapter  8  of  title  5 
United  States  Code. 

List  of  Subjects  in  12  CFR  Part  701 

Credit,  Credit  imions.  Reporting  and 
recordkeeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  August  31, 
1998. 

Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to 
amend  12  (^R  part  701  as  follows: 

PART  701— OnGAMZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authmity  citaticm  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.g.C.  1752(5),  1755, 1756, 
1757. 1759, 1761a,  1761b,  1766. 1767. 1782, 
1784. 1787, 1789.  Section  701.6  is  also 
authorized  by  31  U.S.C  3717.  Section  701.31 
is  also  authorized  by  12  U.S.C.  1601  et  seq., 
42  U.S.C  1981  and  3601-3610.  Section 
701.35  is  also  authorized  by  12  U.S.C  4311- 
4312. 


2.  Section  701.1  is  revised  to  read  as 
follows: 

§  701 .1    Federal  credit  union  ciiarterlng, 
fleid  of  membership  modifications,  and 
conversions. 

National  Credit  Union  Administration 
pohcies  concerning  chartering,  field  of 
membership  modifications,  and 
conversions  are  set  forth  in  Interpretive 
Ruling  and  Policy  Statement  98-3, 
Chartering  and  Field  of  Membership 
PoUcy.  Copies  may  be  obtained  by 
contacting  NCUA  at  the  address  found 
in  §  792.2(g)(1)  of  this  chapter.  The  IRPS 
is  incorporated  into  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  niunber  3133-0015.) 

iRPS98-»-(Added] 

Note:  The  text  of  the  Interpretive  Ruling 
and  Policy  Statement  (IRPS  98-3)  does  not 
appear  in  the  Code  of  Federal  Regulations. 

3.  IRPS  98-3  is  added  to  read  as 
follows: 

Chapter  1— Federal  Credit  Union  Chartering 
I— Goals  of  NCUA  Chartering  Policy 

The  National  Credit  Union 
Administration's  (NCUA)  chartering  and 
field  of  membership  policies  are 
directed  toward  achieving  the  following 
goals: 

•  To  encourage  the  formation  of 
credit  imions; 

•  To  uphold  the  provisions  of  the 
Federal  Credit  Union  Act; 

•  To  promote  thrift  and  credit 
extension; 

•  To  promote  credit  union  safety  and 
soimdness;  and 

•  To  make  quality  credit  union 
service  available  to  all  eligible  persons. 

NCUA  may  grant  a  charter  to  single 
occupational/associational  groups, 
multiple  groups,  or  communities  if: 

•  Tne  occupational,  associational,  or 
multiple  groups  possess  an  appropriate 
common  bond  or  the  community 
represents  a  well-defined  local 
commimity,  neighborhood,  or  rural 
district; 

•  The  subscribers  are  of  good 
character  and  are  fit  to  represent  the 
proposed  credit  union;  emd 

•  The  establishment  of  the  credit 
union  is  economically  advisable. 

Generally,  these  are  the  primary 
criteria  that  NCUA  will  consider.  In 
unusual  circumstances,  however,  NCUA 
may  examine  other  factors,  such  as 
other  federal  law  or  public  policy,  in 
deciding  if  a  charter  should  be 
approved. 

n— Types  of  Charters 

The  Federal  Credit  Union  Act 
recognizes  three  types  of  federal  credit 
union  charters — single  common  bond 


(occupational  and  associational), 
multiple  common  bond  (more  than  one 
group  each  having  a  common  bond  of 
occupation  or  association),  and 
community. 

The  requirements  that  must  be  met  to 
charter  a  single  occupational/ 
associational  group,  multiple  groups,  or 
a  community  federal  credit  union  are 
described  in  Chapter  2.  Special  rules  for 
credit  unions  serving  low-income 
groups  are  described  in  Chapter  3. 

If  a  federal  credit  union  charter  is 
granted,  Section  5  of  the  charter  will 
describe  the  credit  union's  field  of 
membership,  which  defines  those 
persons  and  entities  eligible  for 
membership.  Generally,  federal  credit 
unions  are  only  able  to  grant  loans  and 
provide  services  to  persons  within  the 
field  of  membership  who  have  become 
members  of  the  credit  union. 

in — Subscribers 

Federal  credit  unions  are  generally 
organized  by  persons  who  volunteer 
their  time  and  resources  and  are 
responsible  for  determining  the  interest, 
commitment,  and  economic  advisability 
of  forming  a  federal  credit  union.  The 
organization  of  a  successful  federal 
credit  union  takes  considerable 
planning  and  dedication. 

Persons  interested  in  organizing  a 
federal  credit  union  should  contact  one 
of  the  credit  union  trade  associations  or 
the  NCUA  regional  office  serving  the 
state  in  which  the  credit  union  will  be 
organized.  Lists  of  NCUA  offices  and 
credit  union  trade  associations  are 
shown  in  the  appendices.  NCUA  v^U 
provide  information  to  groups  interested 
in  pursuing  a  federal  charter  and  will 
assist  them  in  contacting  an  organizer. 

While  anyone  may  organize  a  credit 
union,  a  person  wdth  training  and 
experience  in  chartering  new  federal 
credit  unions  is  generally  the  most 
effective  organizer.  However,  extensive 
involvement  by  the  group  desiring 
credit  union  service  is  essential. 

The  functions  of  the  organizer  are  to 
provide  direction,  guidance,  and  advice 
on  the  chartering  process.  The  organizer 
also  provides  the  group  with 
information  about  a  credit  union's 
functions  and  purpose  as  well  as 
technical  assistance  in  preparing  and 
submitting  the  charter  application. 
Close  ccunmunication  and  cooperation 
between  the  organizer  and  the  proposed 
members  are  critical  to  the  chartering 
process. 

The  Federal  Credit  Union  Act  requires 
that  seven  or  more  natural  persons—the 
"subscribers" — present  to  NCUA  for 
approval  a  sworn  organization 
certificate  stating  at  a  minimum: 
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•  Hie  name  of  the  proposed  federal 
credit  union; 

•  The  location  of  the  proposed  federal 
credit  union  and  the  territory  in  which 
it  will  operate; 

•  The  names  and  addresses  of  the 
subscribers  to  the  certificate  and  the 
number  of  shares  subscribed  by  each; 

•  The  initial  par  value  of  the  shares; 

•  The  detailed  proposed  field  of 
membership;  and 

•  The  fact  that  the  certificate  is  made 
to  enable  such  persons  to  avail 
themselves  of  the  advantages  of  the 
Federal  Credit  Union  Act. 

False  statements  on  any  of  the 
required  documentation  filed  in 
obtaining  a  federal  credit  union  charter 
may  be  grounds  for  federal  criminal 
prosecution. 

IV— Economic  Advisability 

IV.A— General 

Before  chartering  a  federal  credit 
union,  NCUA  must  be  satisfied  that  the 
institution  will  be  viable  and  that  it  will 
provide  needed  services  to  its  members. 
Economic  advisability  is  essential  in 
order  to  qualify  for  a  credit  union 
charter. 

NCUA  will  conduct  an  independent 
on-site  investigation  of  each  charter 
application  to  ensure  that  the  proposed 
credit  union  can  be  successful.  In 
general,  the  success  of  any  credit  union 
depends  on:  (a)  the  character  and  fitness 
of  management;  (b)  the  depth  of  the 
members'  support;  and  (c)  present  and 
projected  market  conditions. 

IV.B— Proposed  Management's 
Character  and  Fitness 

The  Federal  Credit  Union  Act  requires 
NCUA  to  ensure  that  the  subscribers  are 
of  good  "general  character  and  fitness." 
Prospective  officials  and  employees  will 
be  the  subject  of  credit  and  bacl^ound 
investigations.  The  investigation  report 
must  demonstrate  each  applicant's 
ability  to  effectively  handle  financial 
matters.  Employees  and  officials  should 
also  be  competent,  experienced,  honest 
and  of  good  character.  Factors  that  may 
lead  to  disapproval  of  a  prospective 
official  or  employee  include  criminal 
convictions,  indictments,  and  acts  of 
fraud  and  dishonesty.  Further,  factors 
such  as  serious  or  unresolved  past  due 
credit  obligations  and  bankruptcies 
disclosed  during  credit  checks  may 
disqualify  an  individual. 

NCUA  also  needs  reasonable 
assurance  that  the  m^agement  team 
will  have  the  requisite  skills — 
particularly  in  leadership  and 
accounting — and  the  commitment  to 
dedicate  the  time  and  effort  needed  to 
make  the  proposed  federal  credit  union 
a  success. 


Section  701.14  of  NCUA's  Rules  and 
Regulations  set  forth  the  procedures  for 
NCUA  approval  of  officios  of  newly 
chartered  credit  unions.  If  the 
application  of  a  prospective  official  or 
employee  to  serve  is  not  acceptable  to 
the  regional  director,  the  group  can 
propose  an  alternate  to  act  in  that 
individual's  place.  If  the  charter 
applicant  feels  it  is  essential  that  the 
disqualified  individual  be  retained,  the 
individual  may  appeal  the  regional 
director's  decision  to  the  NCUA  Board. 
If  an  appeal  is  pursued,  action  on  the 
application  may  be  delayed.  If  the 
appeal  is  denied  by  the  NCUA  Board,  an 
acceptable  new  applicant  must  be 
provided  before  the  charter  can  be 
approved. 

IV.C— Member  Support 

While  NCUA  has  not  set  a  minimum 
field  of  membership  size  for  chartering 
a  federal  credit  union,  experience  has 
demonstrated  that  a  credit  union  with 
fewer  than  3,000  primary  potential 
members  (e.g.,  employees  of  a 
corporation  or  members  of  an 
association)  generally  is  not 
economically  advisable.  Therefore,  a 
charter  applicant  with  a  proposed  field 
of  membership  of  fewer  dian  3,000 
primary  potential  members  will  have  to 
provide  significantly  more  support  than 
a  proposed  credit  union  with  a  larger 
field  of  membership.  For  example,  a 
small  occupational  group  should 
demonstrate  a  commitment  for 
significant  long-term  support  bom  the 
employer. 

Economic  advisability  is  a  major 
factor  in  determining  whether  the  credit 
union  will  be  chartered.  An  important 
consideration  is  the  degree  of  support 
bom  the  field  of  membership.  The 
charter  apphcant  must  be  able  to 
demonstrate  that  membership  support  is 
sufficient  to  ensure  viability. 

IV.D— Present  and  Future  Market 
Conditions— Business  Plan 

The  abilify  to  provide  effective  service 
to  members,  compete  in  the 
marketplace,  and  to  adapt  to  changing 
market  conditions  is  key  to  the  survival 
of  any  enterprise.  Before  NCUA  will 
charter  or  convert  a  credit  union,  a 
business  plan  based  on  realistic  and 
supportable  projections  and 
assumptions  must  be  submitted. 

The  business  plan  should  contain,  at 
a  minimum,  the  following  elements: 

•  Mission  statement; 

•  Analysisof  market  conditions, 
including  if  applicable,  geographic, 
demographic,  employment,  income, 
housing,  and  economic  data; 

•  Identify  any  overlapped  credit 
imions  (discussed  in  Chapter  2); 


•  Evidenceof  member  support; 

•  Goals  for  shares,  loans,  and  for 
number  of  members; 

•  Financial  services  needed/desired; 

•  Financial  services  to  be  provided  to 
members  of  all  segments  within  the 
field  of  membership; 

•  How/when  services  are  to  be 
implemented; 

•  Organizational/management  plan 
addressing  qualification  and  planned 
training  of  officials/employees; 

•  Plan  for  continuity — directors, 
committee  members  and  management 
staff; 

•  Operating  facilities,  to  include 
office  space/equipment  and  suppUes, 
safeguarding  of  assets,  insurance 
coverage,  etc.; 

•  Type  of  record  keeping  system, 
including  consideration  of  a  data 
processing  system; 

•  Detailed  semiannual  pro  forma 
financial  statements  (balance  sheet, 
income  and  expense  projections)  for  1st 
and  2nd  year,  including  assumptions — 
e.g.,  loan  and  dividend  rates; 

•  Plans  for  operating  independently 
and  adequately  accumulating  capital; 

•  Written  policies  (shares,  lending, 
investments,  funds  management,  capital 
accumulation,  dividends,  collections, 
etc.); 

•  Source  of  funds  to  pay  expenses 
during  initial  months  of  operation, 
including  any  subsidies,  assistance,  etc., 
and  terms  or  conditions  of  such 
resources;  and 

•  Evidence  of  sponsor  commitment 
(or  other  source  of  support)  if  subsidies 
are  critical  to  success  of  the  federal 
credit  union.  Evidence  may  be  in  the 
form  of  letters,  contracts,  financial 
statements  from  the  sponsor,  and  any 
other  such  document  on  which  the 
proposed  federal  credit  union  can 
substantiate  its  projections. 

While  the  business  plan  may  be 
prepared  with  outside  assistance,  the 
subscribers  and  proposed  officials  must 
understand  and  support  the  submitted 
business  plan. 

V — Steps  in  Organizing  a  Federal 
Credit  Union 

V.A— Getting  Started 

Following  the  guidance  contained 
throughout  this  policy,  the  organizers 
should  submit  wording  for  the  proposed 
field  of  membership  (the  {}ersons, 
organizations  and  other  legal  entities  the 
credit  union  will  serve)  to  NCUA  early 
in  the  application  process  for  written 
preliminary  approval.  The  proposed 
field  of  membership  must  meet  all 
common  bond  or  community 
requirements. 

Once  the  field  of  membership  has 
been  given  preliminary  approval,  and 
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the  organizer  is  satisfied  the  appHcation 
has  merit,  the  organizers  should 
conduct  an  organizational  meeting  to 
elect  seven  to  ten  persons  to  serve  as 
subscribers.  The  subscribers  should 
locate  willing  individuals  capable  of 
serving  on  the  board  of  directors,  credit 
committee,  supervisory  committee,  and 
as  chief  operating  officer/manager  of  the 
proposed  credit  union. 

Subsequent  organizational  meetings 
may  be  held  to  discuss  the  progress  of 
the  charter  investigation,  to  announce 
the  proposed  slate  of  officials,  and  to 
respond  to  any  questions  posed  at  these 
meetings. 

IfNCUA  approves  the  charter     - 
application,  the  subscribers,  as  their 
final  duty,  will  elect  the  board  of 
directors  of  the  proposed  federal  credit 
union.  The  new  board  of  directors  will 
then  appoint  the  supervisory  committee. 

V.B — Charter  Application 
Documentation 

V.B.I— General 

As  discussed  previously  in  this 
Chapter,  the  organizers  of  a  federal 
credit  union  charter  must,  at  a 
minimum,  provide  evidence  that: 

•  The  group(s)  possesses  an 
appropriate  conunon  bond  or  the 
geographical  area  to  be  served  is  a  well- 
defined  local  commimity, 
neighborhood,  or  rural  district; 

•  The  subscribers,  prospective, 
officials,  and  employees  are  of  good 
character  and  fitness;  and 

•  The  establishment  of  the  credit 
union  is  economically  advisable. 

As  part  of  the  application  process,  the 
organizers  must  submit  the  following 
forms,  which  are  available  in  Appendix 
D  of  this  Manual: 

•  Federal  Credit  Union  Investigation 
Report,  NCUA  4001; 

•  Organization  Certificate,  NCUA 
4008; 

•  Report  of  Official  and  Agreement  to 
Serve,  NCUA  4012; 

•  Applications  and  Agreements  for 
Insurance  of  Accounts,  NCUA  9500;  and 
Certification  of  Resolutions,  NCUA 
9501. 

Each  of  these  forms  is  described  in 
more  detail  in  the  following  sections. 

V.B.  2— Federal  Credit  Union 
Investigation  Report,  NCUA  4001 

The  application  for  a  new  federal 
credit  union  will  be  submitted  on 
NCUA  4001.  (State-chartered  credit 
unions  applying  for  conversion  to 
federal  charter  will  use  NCUA  4000.  See 
Chapter  4  for  a  full  discussion.)  The 
organizer  is  required  to  certify  the 
information  and  recommend  approval 
or  disapproval,  based  on  the 


investigation  of  the  request.  Instructions 
and  guidance  for  completing  the  form 
are  provided  on  the  reverse  side  of  the 
form. 

V.B.3— Organization  Certificate,  NCUA 
4008 

This  docmnent,  which  must  be 
completed  by  the  subscribers,  includes 
the  seven  criteria  established  by  the 
Federal  Credit  Union  Act.  NCUA  staff 
assigned  to  the  case  will  assist  in  the 
proper  completion  of  this  document. 

V.B.4 — Report  of  Official  and 
Agreement  to  Serve.  NCUA  4012 

This  form  documents  general 
backgroimd  information  of  each  official 
and  employee  of  the  proposed  federal 
credit  union.  Each  official  and  employee 
must  complete  and  sign  this  form.  The 
organizers  must  review  each  of  the 
NCUA  4012s  for  elements  that  would 
prevent  the  prospective  official  or 
employee  from  serving.  Further,  such 
factors  as  serious,  unresolved  past  due 
credit  obligations  and  bankruptcies 
disclosed  during  credit  checks  may 
disqualify  an  individual. 

V.B.5 — Application  and  Agreements  for 
Insurance  of  Accoimts.  NCUA  9500 

This  document  contains  the 
agreements  with  which  federal  credit 
imions  must  comply  in  order  to  obtain 
National  Credit  Union  Share  Insurance 
Fund  (NCUSIF)  coverage  of  member 
accounts.  The  document  must  be 
completed  and  signed  by  both  the  chief 
executive  officer  and  chief  financial 
officer.  A  federal  credit  union  must 
qualify  for  federal  share  insurance. 

V.B.6 — Certification  of  Resolutions, 
NCUA  9501 

This  document  certifies  that  the  board 
of  directors  of  the  proposed  federal 
credit  union  has  resolved  to  apply  for 
NCUSIF  insurance  of  member  accounts 
and  has  authorized  the  chief  executive 
officer  and  chief  recording  officer  to 
execute  the  Application  and 
Agreements  for  Insurance  of  Accounts. 
This  form  must  be  signed  by  both  the 
chief  executive  officer  and  recording 
officer  of  the  proposed  federal  credit 
union. 

VI — Name  Selection 

It  is  the  responsibility  of  the  federal 
credit  union  organizers  or  officials  of  an 
existing  credit  union  to  ensure  that  the 
proposed  federal  credit  union  neune  or 
federal  credit  imion  name  change  does 
not  constitute  an  in&ingement  on  the 
name  of  any  corporation  in  its  trade 
area.  This  responsibility  also  includes 
researching  any  service  marks  or 
trademarks  used  by  any  other 


corporation  (including  credit  unions)  in 
its  trade  area.  NCUA  will  ensiu«,  to  the 
extent  possible,  that  the  credit  imion's 
name: 

•  Is  not  already  being  officially  used 
by  another  federal  credit  union; 

•  Will  not  be  confused  with  NCUA  or 
another  federal  or  state  agency,  or  with 
another  credit  imion;  and 

•  Does  not  include  misleading  or 
inappropriate  language. 

The  last  three  words  in  the  name  of 
every  credit  union  chartered  by  NCUA 
must  be  "Federal  Credit  Union." 

The  word  "community,"  while  not 
required,  can  only  be  included  in  the 
name  of  federal  credit  unions  that  have 
been  granted  a  community  charter. 

Vn— NCUA  Review 

Vn.A— General 

NCUA  may  provide  preliminary 
approval  of  the  proposed  federal  credit 
union's  field  of  membership. 
Additionally,  credit  and  background 
investigations  may  be  conducted 
concurrently  by  NCUA  with  other  work 
being  performed  by  the  organizers  and 
subscribers  to  reduce  the  likelihood  of 
delays  in  the  chartering  process. 

Once  NCUA  receives  a  complete 
charter  application  package,  an 
acknowledgment  of  receipt  will  be  sent 
to  the  organizers.  At  some  point  dining 
the  review  process,  a  staff  member  will 
be  assigned  to  perform  an  on-site 
contact  with  the  proposed  officials  and 
others  having  an  interest  in  the 
proposed  federal  credit  union. 

mlUA  staff  will  review  the 
application  package  and  verify  its 
accuracy  and  reasonableness.  A  staff 
member  will  inquire  into  the  financial 
management  experience,  and  the 
suitability  and  commitment  of  the 
proposed  officials  and  employees  and 
will  make  an  assessment  of  economic 
advisability.  The  staff  member  will  also 
provide  guidance  to  the  subscribers  in 
the  proper  completion  of  the 
Organization  Certificate.  NCUA  4008. 

The  staff  member  will  analyze  the 
prospective  credit  union's  business  plan 
for  realistic  projections,  attainable  goals, 
adequate  service  to  all  segments  of  the 
field  of  membership,  sufficient  start-up 
capital,  and  time  commitment  by  the 
proposed  officials  and  employees.  Any 
concerns  will  be  reviewed  with  the 
organizers  and  discussed  with  the 
prospective  credit  union's  officials. 
Additional  on-site  contacts  by  NCUA 
staff  may  be  necessary.  The  organizers 
and  subscribers  will  be  expected  to  take 
the  steps  necessary  to  resolve  any  issues 
or  concerns.  Such  resolution  efforts  may 
delay  processing  the  application. 

NCUA  staff  will  then  make  a 
recommendation  to  the  regional  director 
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regarding  the  charter  application.  The 
recommendation  may  include  specific 
provisions  to  be  included  in  a  Letter  of 
Understanding  and  Agreement.  In  most 
cases.  NCUA  will  require  the 
prospective  officials  to  adhere  to  certain 
operational  guidelines.  Generally,  the 
agreement  is  for  a  limited  tenn  of  two 
to  four  years.  A  sample  Letter  of 
Understanding  and  Agreement  is  found 
in  Appendix  B. 

VII.B — Regional  Director  Approval 

Once  approved,  the  board  of  directors 
of  the  newly  formed  federal  credit  union 
will  receive  a  signed  charter  and 
standard  bylaws  firom  the  regional 
director.  Additionally,  the  officials  will 
be  advised  of  the  name  of  the  examiner 
assigned  responsibihty  for  supervising 
and  examining  the  credit  union. 

Vn.C — Regional  Director  Disapproval 

When  a  regional  director  disapproves 
any  charter  application,  in  whole  or  in 
part,  the  organizers  will  be  informed  in 
writing  of  the  specific  reasons  for  the 
disapproval.  Where  applicable,  the 
regional  director  will  provide 
information  concerning  options  or 
suggestions  that  the  applicant  could 
consider  for  gaining  approval  or 
otherwise  acquiring  credit  union 
service.  The  letter  of  denial  will  include 
the  procedures  for  appealing  the 
decision. 

Vn.D— Appeal  of  Regional  Director 
Decision 

If  the  regional  director  denies  a 
charter  application,  in  whole  or  in  part, 
that  decision  may  be  appealed  to  the 
NCUA  Board.  An  appeal  must  be  sent  to 
the  appropriate  regional  office  within  60 
days  of  the  date  of  denial  and  must 
address  the  specific  reasons  for  denial. 
The  regional  director  will  then  forward 
the  appeal  to  the  NCUA  Board.  NCUA 
central  office  staff  will  make  an 
independent  review  of  the  facts  and 
present  the  appeal  with  a 
recommendation  to  the  NCUA  Board. 

Before  appealing,  the  prospective 
group  may,  within  30  days  of  the  denial, 
provide  supplemental  information  to 
the  regional  director  for  reconsideration. 
The  request  will  not  be  considered  as  an 
appeal,  but  as  a  request  for 
reconsideration  by  the  regional  director. 
The  regional  director  will  have  30  days 
from  the  date  of  the  receipt  of  the 
request  for  reconsideration  to  make  a 
final  decision.  If  the  diarter  application 
is  again  denied,  the  group  may  proceed 
with  the  appeal  process  virithin  60  days 
of  the  date  of  the  last  denial. 


Vn.E — Commencement  of  Operations 

Assistance  in  commencing  operations 
is  generally  available  through  the 
various  credit  union  trade  organizations 
listed  in  Appendix  E. 

All  new  federal  credit  unions  are  also 
encouraged  to  establish  a  mentor 
■  relationship  with  a  trained,  experienced 
credit  union  individual  or  an  existing 
credit  union.  The  mentor  should 
provide  guidance  and  assistance  to  the 
new  credit  union  through  attendance  at 
meetings  and  general  oversight  review. 
Upon  request,  NCUA  will  provide 
assistance  in  finding  a  quaUfied  mentor. 

Vm— Future  Supervision 

Each  federal  credit  imion  will  be 
examined  regularly  by  NCUA  to 
determine  that  it  remains  in  compliance 
with  applicable  laws  and  regulations 
and  to  determine  that  it  does  not  pose 
undue  risk  to  the  National  Credit  Union 
Share  Insurance  Fund.  The  examiner 
will  contact  the  credit  union  officials 
shortly  after  approval  of  the  charter  in 
order  to  arrange  for  the  initial 
examination  (usually  within  the  first  six 
months  of  operation). 

The  examiner  will  be  responsible  for 
monitoring  the  progress  of  the  credit 
union  and  providing  the  necessary 
advice  and  guidance  to  ensure  it  is  in 
compUance  with  applicable  laws  and 
regulations.  The  examiner  will  also 
monitor  compliance  with  the  terms  of 
any  required  Letter  of  Understanding 
and  Agreement.  Typically,  the  examiner 
will  require  the  credit  union  to  submit 
copies  of  monthly  board  minutes  and 
fiiiancial  statements. 

The  Federal  Credit  Union  Act  requires 
all  newly  chartered  credit  unions,  up  to 
two  years  after  the  charter  anniversary 
date,  to  obtain  NCUA  approval  prior  to 
appointment  of  any  new  board  member, 
oedit  or  supervisory  committee 
member,  or  senior  executive  officer. 
Section  701.14  of  the  NCUA  Rules  and 
Regulations  sets  forth  the  notice  and 
application  requirements.  If  NCUA 
issues  a  Notice  of  Disapproval,  the 
newly  chartered  credit  union  is 
prohibited  frt}m  making  the  change. 

NCUA  may  disapprove  an  individual 
serving  as  a  director,  committee  member 
or  senior  executive  officer  if  it  finds  that 
the  competence,  experience,  character, 
or  integrity  of  the  individual  indicates  it 
would  not  be  in  the  best  interests  of  the 
members  of  the  credit  union  or  of  the 
public  to  permit  the  individual  to  be 
employed  by  or  associated  with  the 
credit  union.  If  a  Notice  of  Disapproval 
is  issued,  the  credit  union  may  appeal 
the  decision  to  the  NCUA  Board. 


IX — Coiporate  Federal  Credit  Unions 

A  corporate  federal  credit  union  is 
one  that  is  operated  primarily  for  the 
purpose  of  serving  other  credit  unions. 
Corporate  federal  credit  unions  operate 
under  and  are  administered  by  the 
NCUA  Office  of  Corporate  Credit 
Unions. 

X — Groups  Seeking  Credit  Union 
Service 

NCUA  will  attempt  to  assist  any 
group  in  chartering  a  credit  union  or 
joining  an  existing  credit  union.  If  the 
group  is  not  eUgible  for  federal  credit 
union  service.  NCUA  will  refer  the 
group  to  the  appropriate  state 
supervisory  authority  where  different 
requirements  may  apply. 

XI — Field  of  Mendiership  Designations 

For  monitoring  purposes,  NCUA  will 
designate  a  credit  union  based  on  the 
foUovtring  criteria: 

Single  Occupational:  If  a  credit  union 
serves  a  single  occupational  sponsor, 
such  as  ABC  Corporation,  it  will  be 
designated  as  an  occupational  credit 
union,  followed  by  the  name.  ABC 
Corporation. 

Sing/e  Associational:  If  a  credit  union 
serves  a  single  associational  sponsor, 
such  as  the  Knights  of  Columbus,  it  will 
be  designated  as  an  associational  credit 
union. 

Multiple  Group:  If  a  credit  union 
serves  more  than  one  group,  each  of 
which  has  a  common  bond  of 
occupation  and/or  association,  it  will  be 
designated  as  a  multiple  group  credit 
union. 

Community:  All  community  credit 
unions  will  be  designated  as  such, 
followed  by  a  description  of  their 
geographic  boundaries  (e.g.  dty  or 
county).  More  than  one  credit  union 
may  serve  the  same  community. 

Xn — Serving  Foreign  Natioiials 

The  Federal  Credit  Union  Act 
authorizes  a  federal  credit  union  to 
serve  foreign  nationals  within  the  field 
of  membership  when  they  reside  in  or 
work  in  the  United  States.  Foreign 
nationals  may  also  be  served  if  they 
reside  in  a  foreign  country,  but  only 
when  the  primary  purpose  of  the  credit 
union's  foreign  service  facility  is  to 
serve  United  States  citizens  who  are 
credit  union  members  residing  in  the 
foreign  country.  In  order  to  be  served, 
the  foreign  nationals  must  be  within  the 
field  of  membership  of  the  group  for 
which  the  credit  union  maintains  an 
office  on  foreign  soil. 

NCUA  policy  prohibits  the 
establishment  of  a  federal  credit  union 
on  foreign  soil  for  the  primary  purpose 
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of  serving  the  citizens  of  a  foreign 
nation. 

Gbapter  2 — Field  of  Membenhip 
Raquiraments  for  Federal  Credit  Unions 

I — ^Introduction 

I.A.1 — General 

As  set  forth  in  Chapter  1,  the  Federal 
Credit  Union  Act  provides  for  three 
types  of  federal  credit  union  charters — 
single  common  bond  (occupational  or 
associational),  multiple  common  bond 
(multiple  groups],  and  community. 
Section  109  (12  U.S.C.  1759)  of  the 
Federal  Creddt  Union  Act  sets  forth  the 
membership  criteria  for  each  of  these 
three  types  of  credit  imions. 

The  ^Id  of  membership,  which  is 
specified  in  Section  5  of  the  charter, 
defines  those  persons  and  entities 
ehgible  for  membership.  A  single 
common  bond  federal  credit  union 
consists  of  one  group  which  has  a 
common  bond  of  occupation  or 
association.  A  multiple  common  bond 
federal  credit  union  consists  of  more 
than  one  group,  each  of  which  has  a 
common  bond  of  occupation  or 
association.  A  community  federal  credit 
imion  consists  of  persons  or 
organizations  within  a  well  defined 
local  community,  neighborhood,  or 
nutkl  district. 

Once  chartered,  a  federal  credit  union 
can  amend  its  field  of  membership; 
however,  the  same  common  bond  or 
community  requirements  for  chartering 
the  credit  imion  must  be  satisfied.  Since 
there  are  differences  in  the  three  types 
of  charters,  special  rules,  which  are 
fully  discussed  in  the  following  sections 
of  this  Chapter  may  apply  to  each. 

I.A.2 — Special  Low-Income  Rules 

Generally,  federal  credit  unions  can 
only  grant  loans  and  provide  services  to 
persons  who  have  joined  the  credit 
union.  The  Federal  Credit  Union  Act 
states  that  one  of  the  purposes  of  federal 
credit  unions  is  "to  serve  the  productive 
and  provident  credit  needs  of 
individuals  of  modest  means." 
Although  field  of  membership 
requirements  are  applicable,  special 
rules  set  forth  in  Chapter  3  may  apply 
to  low-income  designated  credit  unions 
and  those  credit  unions  assisting  low- 
income  groups  or  to  a  federal  credit 
tuiion  that  adds  an  underserved 
community  to  its  field  of  membership. 

n — Occupational  Common  Bond 

n.A. — General 

A  single  occupational  common  bond 
federal  credit  union  may  include  in  its 
field  of  membership  all  persons  and 
entities  who  share  that  common  bond. 
NCUA  permits  a  person's  membership 


eligibility  in  a  single  occupational 
conunon  bond  group  to  be  established 
in  four  ways: 

•  Employment  (or  a  long-term 
contractual  relationship  equivalent  to 
employment)  in  a  single  corporation  or 
other  legal  entity  makes  that  person  part 
of  an  single  occupational  common  bond; 

•  Employment  in  a  corporation  or 
other  legal  entity  with  a  controlling 
ownership  interest  (which  shall  not  be 
less  than  10  percent)  in  or  by  another 
legal  entity  makes  that  person  part  of  a 
single  occupational  common  bond; 

•  Employment  in  a  corporation  or 
other  legal  entity  which  is  related  to 
another  legal  entity  (such  as  a  company 
imder  contract  and  possessing  a  strong 
dependency  relationship  with  another 
company)  makes  that  person  part  of  a 
single  occupational  common  bond;  or 

•  Employment  or  attendance  at  a 
school  makes  that  person  part  of  a  single 
occupational  common  bond. 

A  geographic  limitation  is  not  a 
requirement  for  a  single  occupational 
common  bond.  However,  for  purposes 
of  describing  the  field  of  membership, 
the  geographic  areas  being  served  will 
be  included  in  the  charter.  For  example: 

•  Employees,  officials,  and  persons 
who  work  regularly  under  contract  in 
Miami,  Florida  for  ABC  Corporation  or 
the  subsidiaries  listed  below; 

•  Employees  of  ABC  Corporation  who 
are  paid  from  *  *  *; 

•  Employees  of  ABC  Corporation  who 
are  supervised  from  •   *  * ; 

•  Employees  of  ABC  Corporation  who 
are  headquartered  in  *  *  * ;  and/or 

•  Employees  of  ABC  Corporation  who 
work  in  the  United  States. 

So  that  NCUA  may  monitor  any 
potential  field  of  membership  overlaps, 
each  group  to  be  served  (e.g.,  employees 
of  subsidiaries,  franchisees,  and 
contractors)  must  be  separately  listed  in 
Section  5  of  the  charter. 

The  corporate  or  other  legal  entity 
(i.e.,  the  employer)  may  also  be 
included  in  the  common  bond— e.g., 
"ABC  Corporation."  The  corporation  or 
legal  entity  will  be  defined  in  the  last 
clause  in  Section  5  of  the  credit  union's 
charter. 

A  charter  applicant  must  provide 
documentation  to  establish  that  the 
single  occupational  common  bond 
requirement  has  been  met. 

Some  examples  of  a  single 
occupational  conunon  bond  are: 

•  Employees  of  the  Hunt 
Manufacturing  Company  who  work  in 
West  Chester,  Peimsylvania.  (common 
bond — same  employer  with  geographic 
definition); 

•  Employees  of  the  Buffalo 
Manufacturing  Company  who  work  in 
the  United  States,  (common  bond — 


same  employer  with  geographic 
definition); 

•  Employees,  elected  and  appointed 
officials  of  municipal  government  in 
Parma,  Ohio,  (common  bond— same 
employer  with  geographic  definition); 

•  Employees  of  Johnson  Soap 
Company  and  its  majority  owned 
subsidiary,  Johnson  Toothpaste 
Company,  who  work  in,  are  paid  from, 
are  supervised  from,  or  are 
headquartered  in  Augusta  and  Portland, 
Maine,  (common  bond — parent  and 
subsidiary  company  with  geographic 
definition); 

•  Employees  of  those  contractors  who 
work  regularly  at  the  U.S.  Naval 
Shipyard  in  Bremerton,  Washington, 
(common  bond — employees  of 
contractors  with  geographic  definition); 

•  Employees,  doctors,  medical  staff, 
technicians,  medical  and  nursing 
students  who  work  in  or  are  paid  from 
the  Newport  Beach  Medical  Center, 
Newport  Beach,  California,  (single 
corporation  with  geographic  definition); 

•  Employees  of  JLS,  Incorporated  and 
MJM,  Incorporated  working  for  the  LKM 
Joint  Venture  Company  in  Catalina 
Island,  California,  (common  bond — 
same  employer — ongoing  dependent 
relationship);  or 

•  Employees  of  and  students 
attending  Georgetown  University, 
(common  bond — same  occupation). 

Some  examples  of  insufficiently 
defined  single  occupational  common 
bonds  are: 

•  Employees  of  manufacturing  firms 
in  Seattle,  Washington,  (no  defined 
sponsor  or  industry); 

•  Persons  employed  or  working  in 
Chicago,  Illinois,  (no  occupation^ 
common  bond);  or 

•  Employees  of  all  colleges  and 
imiversities  in  the  State  of  Texas,  (not 
a  single  occupational  common  bond). 

U.B — Occupational  Common  Bond 
Amendments 

n.B.l— General 

Section  5  of  every  single  occupational 
federal  credit  union's  charter  defines  the 
field  of  membership,  i.e.,  common  bond 
groups  the  credit  imion  can  legally 
serve.  Only  those  persons  or  legal 
entities  specified  in  the  field  of 
membership  can  be  served.  There  are  a 
number  of  instances  in  which  Section  5 
must  be  amended  by  NCUA. 

First,  a  new  group  sharing  the  credit 
imion's  common  bond  is  added  to  the 
field  of  membership.  This  may  occur 
through  agreement  between  the  group 
and  the  credit  union  directly,  or  through 
a  merger,  corporate  acquisition, 
purchase  and  assumption  (P&A),  or 
spin-off. 


49176  Federal  Register/ Vol.  63,  No.  177 /Monday.  September  14,  1998 /Proposed  Rule 


Federal  Register  /  Vol.  63,  No.  177 /Monday.  Septemberl4,  1998  /  Proposed  Rule 


49175 


Second,  if  the  entire  field  of 
membership  is  acquired  by  another 
corporation,  the  credit  union  can  serve 
the  employees  of  the  new  corporation 
and  any  subsidiaries  after  receiving 
NCUA  approval. 

Third,  a  federal  credit  union  qualifies 
to  change  its  common  bond  from: 

•  A  single  occupational  common 
bond  to  a  single  associational  common 
bond; 

•  A  single  occupational  common 
bond  to  a  community  charter;  or 

•  A  single  occupational  common 
bond  to  a  multiple  common  bond. 

Fourth,  a  federal  credit  union  removes 
a  group  from  its  field  of  membership 
through  agreement  with  the  group,  a 
spin-off,  or  because  the  group  is  no 
longer  in  existence. 

An  existing  single  occupational 
common  bond  federal  credit  union  that 
submits  a  request  to  amend  its  charter 
must  provide  documentation  to 
establish  that  the  occupational  common 
bond  requirement  has  been  met. 

All  amendments  to  an  occupational 
common  bond  credit  imion's  field  of 
membership  must  be  approved  by  the 
regional  director.  The  regional  director 
may  approve  an  amendment  to  expand 
the  field  of  membership  if: 

•  The  common  bond  requirements  of 
this  section  are  satisfied; 

•  The  group  to  be  added  has  provided 
a  written  request  for  service  to  the  credit 
union; 

•  The  change  is  economically 
advisable;  and 

•  The  group  presently  does  not  have 
credit  union  service  available  other  than 
through  a  community  charter  (if  non 
community  credit  union  service  is 
available,  the  region  must  conduct  an 
overlap  analysis). 

II.B.2 — Corporate  Restructuring 

If  the  single  common  bond  group  that 
comprises  a  federal  credit  union's  field 
of  membership  undergoes  a  substantial 
restructuring,  the  result  is  often  that 
portions  of  the  group  are  sold  or  spun 
off.  This  is  an  event  which  requires  a 
change  to  the  credit  union's  field  of 
membership.  NCUA  will  not  permit  a 
single  common  bond  credit  union  to 
maintain  in  its  field  of  membership  a 
sold  or  spun-off  group  to  which  it  has 
been  providing  service  unless  the  group 
otherwise  qualifies  for  membership  in 
the  credit  union  or  if  the  credit  union 
converts  to  a  multiple  common  bond 
credit  union. 

II.B.3 — Economic  Advisability 

Prior  to  granting  a  common  bond 
expansion,  NCUA  will  examine  the 
amendment's  likely  effect  on  the  credit 
union's  operations  and  financial 


condition,  and  its  likely  impact  on  other 
credit  unions.  In  most  cases,  the 
information  needed  for  analyzing  the 
effect  of  adding  a  particular  group  will 
be  available  to  NCUA  through  the 
examination  and  financial  and 
statistical  reports;  however,  in  particular 
cases,  a  regional  director  may  require 
additional  information  prior  to  making 
a  decision.  With  respect  to  a  proposed 
expansion's  effect  on  other  credit 
unions,  the  requirements  on 
overlapping  fields  of  membership  set 
forth  in  Section  lI.E  are  also  applicable. 

n.B.4 — Documentation  Requirements 

A  federal  credit  union  requesting  a 
common  bond  expansion  must  submit  a 
formal  written  request,  using  the 
Application  for  Field  of  Membership 
Amendment  (NCUA  4015).  or  its 
equivalent,  to  the  appropriate  NCUA 
regional  director.  The  request  must  be 
signed  by  an  authorized  credit  union 
representative. 

The  Application  for  Field  of 
Membership  Amendment  (NCUA  4015) 
must  be  accompanied  by  the  following: 

•  A  letter  signed  by  an  authorized 
representative  of  the  group  to  be  added. 
Wherever  possible,  this  letter  must  be 
submitted  on  the  group's  letterhead 
stationery.  The  regional  director  may 
accept  such  other  documentation  or 
certification  as  deemed  appropriate. 
This  letter  must  indicate: 

•  How  the  group  shares  the  credit 
union's  occupational  common  bond; 

•  That  the  group  wants  to  be  added 
to  the  applicant  federal  credit  union's 
field  of  membership; 

•  Whether  the  group  presently  has 
other  credit  union  service  available;  and 

•  The  number  of  persons  currently 
included  within  the  group  to  be  added 
and  their  locations. 

•  If  the  group  is  eligible  for 
membership  in  any  other  credit  union, 
documentation  must  be  provided  to 
support  inclusion  of  the  group  under 
the  overlap  standards  set  forth  in 
Section  11.  E. 

n.  C — NCUA 'S  Procedures  for  Amending 
the  Field  of  Membership 

II.C.l— General 

All  requests  for  approval  to  amend  a 
federal  credit  union's  charter  must  be 
submitted  to  the  appropriate  regional 
director. 

II.C.2 — Regional  Director's  Decision 

All  amendment  requests  will  be 
reviewed  by  NCUA  staff  in  order  to 
ensure  conformance  to  NCUA  policy. 

In  some  cases,  an  on-site  review  by  a 
staff  member  may  be  required  by  the 
regional  director  before  acting  on  a 


proposed  amendment.  In  addition,  the 
regional  director  may.  after  taking  into 
account  the  significance  of  the  proposed 
field  of  membership  amendment, 
require  the  applicant  to  submit  a 
business  plan  addressing  specific  issues. 

The  financial  and  operational 
condition  of  the  requesting  credit  union 
will  be  considered  in  every  instance. 
NCUA  will  carefully  consider  the 
economic  advisability  of  expanding  the 
field  of  membership  of  a  credit  union 
with  financial  or  operational  problems. 

In  most  cases,  field  of  membership 
amendments  will  only  be  approved  for 
credit  unions  that  are  operating 
satisfactorily.  Generally,  if  a  federal 
credit  union  is  having  difficulty 
providing  service  to  its  current 
membership,  or  is  experiencing 
financial  or  other  operational  problems, 
it  may  have  more  difficulty  serving  an 
expanded  field  of  membership. 

Occasionally,  however,  an  expanded 
field  of  membership  may  provide  the 
basis  for  reversing  current  financial 
problems.  In  such  cases,  an  amendment 
to  expand  the  field  of  membership  may 
be  granted  notwithstanding  the  credit 
union's  financial  or  operational 
problems.  The  applicant  credit  union 
must  clearly  establish  that  the  expanded 
field  of  membership  is  in  the  best 
interest  of  the  members  and  will  not 
increase  the  risk  to  the  NCUSIF. 

n.C.3 — Regional  Director  Approval  ~ 

If  the  requested  amendment  is 
approved  by  the  regional  director,  the 
credit  union  will  be  issued  an 
amendment  to  Section  5  of  its  charter. 

n.C.4 — Regional  Director  Disapproval 

When  a  regional  director  disapproves 
any  application,  in  whole  or  in  part,  to 
amend  the  field  of  membership  under 
this  chapter,  the  applicant  will  be 
informed  in  writing  of  the: 

•  Specific  reasons  for  the  action; 

•  If  appropriate,  options  or 
suggestions  that  could  be  considered  for 
gaining  approval;  and 

•  Appeal  procedure. 

n.C.5 — Appeal  of  Regional  Director 
E)ecision  __ 

If  a  field  of  membership  expansion, 
merger,  or  spin-off  is  denied  by  the 
regional  director,  the  federal  credit 
union  may  appeal  the  decision  to  the 
NCUA  Board.  An  appeal  must  be  sent  to 
the  appropriate  regional  office  within  60 
days  of  the  date  of  denial,  and  must     — 
address  the  specific  reason(s)  for  the 
denial.  The  regional  director  will  then 
forward  the  appeal  to  the  NCUA  Board. 
NCUA  central  office  staff  will  make  an 
independent  review  of  the  facts  and 
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present  the  appeal  to  the  Board  with  a 
recommendation. 

Before  appealing,  the  credit  union 
may,  within  30  days  of  the  denial, 
provide  supplemental  information  to 
the  regional  director  for  reconsideration. 
The  request  will  not  be  considered  as  an 
appeal,  but  as  a  request  for 
reconsideration  by  the  regional  director. 
The  regional  director  will  have  30  days 
from  the  date  of  the  receipt  of  the 
request  for  reconsideration  to  make  a 
final  decision.  If  the  request  is  again 
denied,  the  credit  union  may  proceed 
with  the  appeal  process  to  the  NCUA 
Board  within  60  days  of  the  date  of  the 
last  denial  by  the  regional  director. 

n.D — Mergers,  Purchase  and 
Assumptions,  and  Spin-Offs 

In  general,  other  than  the  addition  of 
common  bond  groups,  there  are  three 
additional  ways  a  federal  credit  imion 
with  a  single  occupational  common 
bond  can  expand  its  field  of 
membership: 

•  By  taking  in  the  field  of 
membership  of  another  credit  imion 
through  a  common  bond  or  emergency 
merger; 

•  By  taking  in  the  field  of 
membership  of  another  credit  imion 
through  a  common  bond  or  emergency 
purchase  and  assumption  (P&A);  or 

•  By  taking  a  portion  of  another  credit 
imion's  field  of  membership  through  a 
common  bond  spin-off. 

n.D.l — Common  Bond  Mergers 

Generally,  the  requirements 
applicable  to  field  of  membership 
expansions  foimd  in  this  chapter  apply 
to  mergers  where  the  continuing  credit 
imion  has  a  federal  charter.  That  is,  the 
two  credit  unions  must  share  a  common 
bond. 

Where  the  merging  credit  union  is 
state-chartered,  the  common  bond  rules 
applicable  to  a  federal  credit  union 
apply. 

Mergers  must  be  approved  by  the 
NCUA  regional  director  where  the 
continuing  credit  union  is  located,  with 
the  concurrence  of  the  regional  director 
of  the  merging  credit  union,  and,  as 
applicable,  the  state  regulators. 

II.D.2 — ^Emergency  Mergers 

An  emergency  merger  may  be 
approved  by  NCUA  without  regard  to 
common  bond  or  other  legal  constraints. 
An  emergency  merger  involves  NCUA's 
direct  intervention  and  approval.  The 
credit  union  to  be  merged  must  either  be 
insolvent  or  likely  to  become  insolvent, 
and  NCUA  must  determine  that: 

•  An  emergency  requiring 
expeditious  action  exists; 


•  Other  alternatives  are  not 
reasonably  available;  and 

•  The  public  interest  would  best  be 
served  by  approving  the  merger. 

If  not  corrected,  conditions  that  could 
lead  to  insolvency  include,  but  are  not 
limited  to: 

•  Abandonment  by  management; 

•  Loss  of  sponsor; 

•  Serious  and  persistent  record 
keeping  problems;  or 

•  Serious  and  persistent  operational 
concerns. 

In  an  emergency  merger  situation, 
NCUA  will  take  an  active  role  in  finding 
a  suitable  merger  partner  (continuing 
credit  union).  NCUA  is  primarily 
concerned  that  the  continuing  credit 
union  has  the  financial  strength  and 
management  expertise  to  absorb  the 
troubled  credit  union  without  adversely 
affecting  its  own  financial  condition  and 
stability. 

As  a  stipulated  condition  to  an 
emergency  merger,  the  field  of 
membership  of  the  merging  credit  union 
may  be  transferred  intact  to  the 
continuing  federal  credit  union  without 
regard  to  any  common  bond  restrictions 
and  without  changing  the  character  of 
the  continuing  federal  credit  union  for 
future  amendments.  Under  this 
authority,  therefore,  a  single 
occupational  common  bond  federal 
credit  union  may  take  into  its  field  of 
membership  any  dissimilar  charter  type. 

The  common  bond  characteristic  of 
the  continuing  credit  union  in  an 
emergency  merger  does  not  change. 
That  is,  even  though  the  merging  credit 
union  is  a  multiple  common  bond  or 
community,  the  continuing  credit  union 
will  remain  a  single  common  bond 
credit  union.  Similarly,  if  the  merging 
credit  union  is  also  an  unlike  single 
common  bond,  the  continuing  credit 
union  will  remain  a  single  common 
bond  credit  union.  Future  common 
bond  expansions  will  be  based  on  the 
continuing  credit  union's  original  single 
common  bond. 

Emergency  mergers  involving 
federally  insured  credit  unions  in 
different  NCUA  regions  must  be 
approved  by  the  regional  director  where 
the  continuing  credit  union  is  located, 
with  the  concurrence  of  the  regional 
director  of  the  merging  credit  union 
and,  as  applicable,  the  state  regulators. 

II.D.3 — ^Purchase  and  Assumptions 
(P&As) 

Another  alternative  for  acquiring  the 
field  of  membership  of  a  failing  credit 
union  is  through  a  consolidation  known 
as  a  P&A.  If  the  P&A  is  the  result  of 
insolvency  or  danger  of  insolvency,  then 
the  emergency  merger  provisions  apply 


and  it  is  not  necessary  to  meet  common 
bond  requirements. 

A  P&A  has  limited  application 
because,  in  most  cases,  the  failing  credit 
imion  must  be  placed  into  involuntary 
liquidation.  Howe>2er,  in  the  few 
instances  where  a  P&A  may  be 
appropriate,  the  assuming  federal  credit 
union,  as  with  emergency  mergers,  may 
acquire  the  entire  field  of  membership 
if  the  emergency  merger  criteria  are 
satisfied.  Specified  loans,  shares,  and 
certain  other  designated  assets  and 
liabiUties,  without  regard  to  common 
bond  restrictions,  may  also  be  acquired 
without  changing  the  character  of  the 
continuing  federal  credit  union  for 
purposes  of  future  field  of  membership 
amendments. 

If  the  purchased  and/or  assumed 
credit  union's  field  of  membership  does 
not  share  a  common  bond  with  the 
purchasing  and/or  assuming  credit 
union,  then  the  continuing  credit 
union's  original  common  bond  will  be 
controlling  for  future  common  bond 
expansions. 

P&As  involving  federally  insured 
credit  unions  in  different  NCUA  regions 
must  be  approved  by  all  regional 
directors  where  the  continuing  credit 
union  is  located,  with  the  concurrence 
of  the  regional  director  of  the  purchased 
and/or  assumed  credit  union  and,  as 
applicable,  the  state  regulators. 

n.D.4— Spin-Offs 

A  spin-off  occurs  when,  by  agreement 
of  the  parties,  a  portion  of  the  field  of 
membership,  assets,  liabilities,  shares, 
and  capital  of  a  credit  union  are 
transferred  to  a  new  or  existing  credit 
union.  A  spin-off  is  unique  in  that 
usually  one  credit  union  has  a  field  of 
membership  expansion  and  the  other 
loses  a  portion  of  its  field  of 
membership. 

All  common  bond  requirements  apply 
regardless  of  whether  the  spin-off 
becomes  a  new  credit  union  or  goes  to 
an  existing  federal  charter. 

The  request  for  approval  of  a  spin-off 
must  be  supported  with  a  plan  that 
addresses,  at  a  minimum: 

•  Why  the  spin-off  is  being  requested; 

•  What  part  of  the  field  of 
membership  is  to  be  spun  off;  ' 

•  Whether  the  affected  credit  unions 
have  a  common  bond  (applies  only  to 
single  occupational  credit  unions); 

•  Which  assets,  liabilities,  shares,  and 
capital  are  to  be  transferred; 

•  The  financial  impact  the  spin-off 
will  have  on  the  affected  credit  unions; 

•  The  ability  of  the  acquiring  credit 
union  to  effectively  serve  the  new 
members; 

•  The  proposed  spin-off  date;  and 
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•  Disclosure  to  the  members  of  the 
requirements  set  forth  above. 

The  spin-off  request  must  also  Include 
current  financial  statements  from  the 
affected  credit  unions  and  the  proposed 
voting  ballot. 

For  federal  credit  unions  spinning  off 
a  group,  membership  notice  and  voting 
requirements  and  procedures  are  the 
same  as  for  mergers  (see  Part  708  of  the 
NCUA  Rules  and  Regulations),  except 
that  only  the  members  directly  affected 
by  the  spin-off — those  whose  shares  are 
to  be  transferred — are  permitted  to  vote. 
Members  whose  shares  are  not  being 
transferred  will  not  be  afforded  the 
opportunity  to  vote.  Voting 
requirements  for  federally  insured  state 
credit  unions  are  governed  by  state  law. 

Spin-offs  involving  federally  insured 
credit  unions  in  different  NCUA  regions 
must  be  approved  by  all  regional 
directors  where  the  credit  unions  are 
located  and  the  state  regulators,  as 
applicable.  Spin-offs  in  the  same  region 
also  require  approval  by  the  state 
regulator,  as  applicable. 

B.E— Overlaps 

n.E.l— General 

An  overlap  exists  when  a  group  of 
persons  is  eligible  for  membership  in 
two  or  more  credit  unions.  As  a  general 
rule,  NCUA  will  not  charter  two  or  more 
credit  unions  to  serve  the  same  single 
occupational  group.  An  overlap  is 
permitted  when  the  expansion's 
beneficial  effect  in  meeting  the 
convenience  and  needs  of  the  members 
of  the  group  proposed  to  be  included  in 
the  field  of  membership  clearly 
outweighs  any  adverse  effect  on  the 
overlapped  credit  union.  However, 
when  two  or  more  credit  unions  are 
attempting  to  serve  the  same 
occupational  group,  an  overlap  can  be 
permitted. 

Proposed  or  existing  credit  unions 
must  only  investigate  the  possibility  of 
an  overlap  with  federally  insured  credit 
unions  prior  to  submitting  an 
application  for  a  proposed  charter  or 
expansion. 

When  an  overlap  situation  does  arise, 
officials  of  the  involved  credit  unions 
must  attempt  to  resolve  the  overlap 
issue,  ff  the  matter  is  resolved  between 
the  affected  credit  unions,  the  applicant 
must  submit  a  letter  to  that  effect  from 
the  credit  union  whose  field  of 
membership  already  includes  the 
subject  group. 

If  no  resolution  is  possible  or  the 
overlapped  credit  union  fails  to  provide 
a  letter,  an  application  for  a  new  charter 
or  field  of  membership  expansion  may 
still  be  submitted,  but  must  also  include 
information  regarding  the  overlap  and 


documented  attempts  at  resolution. 
Documentation  on  the  interests  of  the 
group,  such  as  a  petition  signed  by  a 
majority  of  the  group's  members,  will  be 
strongly  considered. 

An  overlap  will  not  be  considered 
adverse  to  the  overlapped  credit  union 
if: 

•  The  overlapped  credit  union  does 
not  object  to  the  overlap; 

•  The  overlap  is  incidental  in 
nature — the  group  of  persons  in 
question  is  so  small  as  to  have  no 
material  effect  on  the  original  credit 
union;  or 

•  there  is  limited  participation  by 
members  or  employees  of  the  group  in 
the  original  credit  union  after  the 
expiration  of  a  reasonable  period  of 
time. 

In  reviewing  the  overlap,  the  regional 
director  will  consider: 

•  The  nature  of  the  issue; 

•  Efforts  made  to  resolve  the  matter, 

•  Financial  effect  on  the  overlapped 
credit  union; 

•  The  desires  of  the  group(s); 

•  Whether  the  original  credit  union 
fails  to  provide  requested  service; 

•  The  desire  of  the  sponsor 
organization;  and 

•  Thebest  interests  of  the  affected 
group  and  the  credit  union  members 
involved. 

Potential  overlaps  of  a  federally 
insured  state  credit  union's  field  of 
membership  by  a  federal  credit  union 
will  generally  be  analyzed  in  the  same 
way  as  if  two  federal  credit  unions  were 
involved.  Where  a  federally  insured 
state  credit  union's  field  of  membership 
is  broadly  stated,  NCUA  will  exclude  its 
field  of  membership  frY}m  any  overlap 
protection. 

New  charter  applicants  and  every 
single  occupational  common  bond 
group  which  comes  before  the  regional 
director  for  affiUation  with  an  existing 
federal  credit  union  must  advise  the 
regional  director  in  writing  whether  the 
group  is  included  within  the  field  of 
membership  of  any  other  credit  union. 
If  cases  arise  where  the  assurance  given 
to  a  regional  director  concerning 
unavailability  of  credit  union  service  is 
inaccurate,  the  misinformation  is 
grounds  for  removal  of  the  group  bom 
the  federal  credit  union's  charter. 

Generally,  NCUA  will  permit  single 
occupational  federal  credit  unions  to 
overlap  community  charters  without 
performing  an  overlap  analysis. 

n.E.2 — Overlap  Issues  as  a  Result  of 
Organizational  Restructuring 

A  federal  credit  union's  field  of 
membership  will  always  be  governed  by 
the  common  bond  descriptions 
contained  in  Section  5  of  its  charter. 


Where  a  sponsor  organization  expands 
its  o{>erations  internally,  by  acquisition 
or  otherwise,  the  credit  union  may  serve 
these  new  entrants  to  its  field  of 
membership  if  they  are  part  of  the 
common  bond  described  in  Section  5. 
Where  acquisitions  are  made  which  add 
a  new  subsidiary,  the  group  cannot  be 
served  until  the  subsidiary  is  included 
in  the  field  of  memberahip. 

Overlaps  may  occur  as  a  result  of 
restructuring  or  merger  of  the  parent 
organization.  Credit  unions  affected  by 
organizational  restructuring  or  merger 
should  attempt  to  resolve  overlap  issues 
among  themselves.  If  an  agreement  is 
reached,  they  must  apply  to  NCUA  for 
a  modification  of  their  fields  of 
membership  to  reflect  the  groups  each 
will  serve.  NCUA  will  make  the  final 
decision  regarding  field  of  membership 
amendments,  taking  into  account  the 
credit  unions'  agreements,  safety  and 
soundness  concerns,  the  desires  of  the 
members,  the  significance  of  the 
overlap,  and  other  relevant  issues. 

In  addition,  credit  unions  must 
submit  to  NCUA  documentation 
explaining  the  restructuring  and 
providing  information  regarding  the 
new  organizational  structure.  To  help  in 
future  monitoring  of  overlaps,  the  credit 
union  must  identify  divisions  and 
subsidiaries  and  the  locations  of  each. 
Where  the  sponsor  and  its  employees 
desire  to  continue  service,  NCUA  may 
use  wording  such  as  the  following: 

•  Employees  of  Lucky  Corporation, 
formerly  a  subsidiary  of  Tool. 
Incorporated,  located  in  Charleston. 
South  Carolina. 

n.E.S — ^Exclusionary  Clauses 

An  exclusionary  clause  is  a  limitation 
which  precludes  the  credit  union  from 
serving  the  primary  members  of  a 
portion  of  a  group  otherwise  included  in 
its  field  of  membership. 

When  two  credit  umons  agree  and/or 
NCUA  has  determined  that  overlap 
protection  is  appropriate  for  safety  and 
soundness  reasons,  an  exclusionary 
clause  will  be  included  in  the 
expanding  federal  credit  union's 
charter. 

Exclusionary  clauses  are  very  difficult 
for  credit  unions  and  NCUA  to  monitor 
properly.  Additionally,  exclusionary 
clauses  can  be  ineffective  or  create 
obvious  inequities — one  spouse  may  be 
eligible  for  membership  in  a  federal 
credit  union  while  the  other  may  not; 
one  employee  may  be  eligible  for  credit 
union  service  while  a  co-worker  may 
not.  If,  for  safety  and  soundness  reasons, 
an  exclusionary  clause  is  appropriate, 
the  overlap  protection  only  applies  to 
primary  members,  which  may  only 
provide  limited  protection. 
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One  example  of  an  appropriate  use  of 
an  exclusionary  clause  may  be  where 
there  is'a  merger  of  two  corporations 
served  by  two  credit  unions  which  will 
continue  to  independently  serve  their 
respective  groups  as  they  had  prior  to 
their  sponsors'  consolidation.  The 
addition  of  an  exclusionary  clause  to  the 
field  of  membership  of  one  or  both  of 
the  credit  unions  may  be  the  best  way 
to  clarify  the  division  of  service 
responsibility  within  the  new  corporate 
entity. 

when  an  exclusionary  clause  is 
included  in  a  federal  credit  union's  field 
of  membership,  NCUA  will  define: 

•  The  identity  of  the  group; 

•  Whether  the  exclusion  is  to  apply  to 
the  entire  group  or  only  to  those  who 
are  actually  members  of  another  credit 
imioh; 

•  Whether  the  exclusion  is  to  apply 
only  to  the  cvurent  members  of  the 
group  or  to  future  members  as  well;  and 

•  Whether  the  exclusion  is  to  apply 
for  a  limited  time  period. 

Examples  of  exclusionary  wording 
are: 

•  Persons  who  work  for  Pearl  Jam 
Company,  except  those  who  work  in, 
are  paid  from,  or  are  supervised  from 
San  Francisco,  California. 

•  Persons  who  work  for  the  Fastball 
Co.,  except  those  employed  by  the 
Ranger  Division  as  of  June  30, 1996. 

•  Persons  who  work  for  CAT  Co., 
except  those  who  were  members  of  the 
St.  Bonaventure  Federal  Credit  Union  as 
of  June  30, 1996. 

Exclusionary  clauses  granted  prior  to 
the  adoption  of  this  new  chartering 
manual  will  remain  in  effect  imless  the 
two  credit  unions  agree  to  remove  them. 
This  requires  NCUA  approval. 

II.F— Charter  Conversion 

A  single  conunon  bond  federal  credit 
union  may  apply  to  convert  to  any  other 
type  of  charter  provided  the  field  of 
membership  requirements  of  the  new 
charter  type  are  met.  A  group  ciurently 
within  the  field  of  membership  of  the 
converting  credit  union  which  would 
not  otherwise  qualify  as  a  group  with 
the  new  charter  cannot  be  served  by  the 
converting  credit  union;  however, 
members  of  record  can  continue  to  be 
served. 

In  order  to  support  a  case  for  a 
conversion,  the  applicant  federal  credit 
union  may  be  required  to  develop  a 
detailed  business  plan  as  specified  in 
Chapter  1,  Section  IV.D. 

II.  G — Removal  of  Groups  from  the  Field 
of  Membership 

A  credit  union  may  request  removal 
of  a  group  from  its  field  of  membership 
for  various  reasons.  The  most  common 
reasons  for  this  type  of  amendment  are: 


•  The  group  is  within  the  overlapping 
field  of  membership  of  two  credit 
unions  and  one  wishes  to  discontinue 
service; 

•  The  federal  credit  imion  cannot 
continue  to  provide  adequate  service  to 
the  group; 

•  The  group  has  ceased  to  exist; 

•  the  group  does  not  respond  to 
repeated  requests  to  contact  the  credit 
union  or  refuses  to  provide  needed 
support;  or 

•  The  group  initiates  action  to  be 
removed  from  the  field  of  membership. 

When  a  federal  credit  union  requests 
an  amendment  to  remove  a  group  from 
its  field  of  membership,  the  regional 
director  will  determine  why  the  credit 
union  wishes  to  remove  the  group  and 
whether  the  existing  members  of  the 
group  will  continue  membership.  If  the 
regional  director  concurs  with  the 
request,  membership  may  continue  for 
those  who  are  already  members  under 
the  "once  a  member,  always  a  member" 
provision  of  the  Federal  Credit  Union 
Act. 

II.H — Other  Persons  Sharing  Common 
Bond 

A  nimiber  of  persons,  by  virtue  of 
their  close  relationship  to  a  common 
bond  group,  may  be  included,  at  the 
charier  applicant's  option,  in  the  field  of 
membership.  These  include  the 
following: 

•  Spouses  of  persons  who  died  while 
within  the  field  of  membership  of  this 
credit  union; 

•  Employees  of  this  credit  imion; 

•  Persons  retired  as  pensioners  or 
annuitants  from  the  above  employment; 

•  Volunteers; 

•  Members  of  their  immediate 
families;  and 

•  Organizations  of  such  persons. 
Members  of  their  immediate  families 

is  defined  as  related  persons  i.e.,  blood, 
marriage,  or  other  recognized  family 
relationships  in  the  same  household 
(imder  the  same  roof),  or  if  not  in  the 
same  household,  as  a  grandparent, 
parent,  spouse,  sibling,  child,  or 
grandchild.  For  the  purposes  of  this 
definition,  immediate  famjly  member 
includes  stepparents,  stepchildren,  and 
stepsiblings.  The  immediate  family 
member  must  be  related  to  the  credit 
union  member. 

Volunteers,  by  virtue  of  their  close 
relationship  widi  a  sponsor  group,  may 
be  included.  Examples  include 
voltmteers  working  at  a  hospital  or 
church. 

Under  the  Federal  Credit  Union  Act, 
once  a  person  becomes  a  member  of  the 
credit  union,  such  person  may  remain  a 
member  of  the  credit  union  until  the 
person  chooses  to  withdraw  or  is 


expelled  from  the  membership  of  the 
credit  union.  This  is  commonly  referred 
to  as  "once  a  member,  always  a 
member." 

in — Associadonal 

Conunon  Bond 

ffl.A.l— General 

A  single  associational  federal  credit 
union  may  include  in  its  field  of 
membership,  regardless  of  location,  all 
members  and  employees  of  a  recognized 
association.  A  single  associational 
common  bond  consists  of  individuals 
(natural  persons)  and/or  groups  (non 
natiual  persons)  whose  members 
participate  in  activities  developing 
common  loyalties,  mutual  benefits,  and 
mutual  interests. 

Individuals  and  groups  eligible  for 
membership  in  a  single  associational 
credit  imion  can  include  the  follovnng: 

•  Natural  person  members  of  the 
association  (for  example,  members  of  a 
union  or  church  members); 

•  Non-natiuBl  person  members  of  the 
association; 

•  Employees  of  the  association  (for 
example,  employees  of  the  labor  union 
or  employees  of  the  church);  and 

•  The  association. 
Generally,  a  single  associational 

common  bond  does  not  include  a 
geographic  definition.  However,  a 
proposed  or  existing  federal  credit 
union  may  limit  its  field  of  membership 
to  a  single  association  or  geographic 
area.  NCUA  may  impose  a  geographic 
limitation  if  it  is  determined  that  the 
applicant  credit  union  does  not  have  the 
ability  to  serve  a  larger  group  or  there 
are  odier  operational  concerns.  All 
single  associational  common  bonds  will 
include  a  definition  of  the  group  that 
may  be  served  based  on  the  effective 
date  of  the  association's  charter  and 
bylaws.  If  the  associational  charter 
crosses  NCUA  regional  boundaries,  each 
of  the  affected  regional  directors  must 
be  consulted  prior  to  NCUA  action  on 
the  charter. 

Qualifying  associational  groups  must 
hold  meetings  open  to  all  members, 
must  sponsor  other  activities  which 
demonstrate  that  the  members  of  the 
group  meet  to  accomplish  the  objectives 
of  the  association,  and  must  have  an 
authoritative  definition  of  who  is 
eligible  for  membership.  Usually,  this 
will  be  found  in  the  association's 
charier  and  bylaws. 

The  conunon  bond  fotan 
associational  group  cannot  be 
established  simply  on  the  basis  that  the 
association  exists.  In  determining 
whether  a  group  satisfies  associational 
conunon  bond  requirements  for  a 
federal  credit  imion  charier.  NCUA  will 
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consider  the  totality  of  the 
circumstances,  such  as: 

•  Whether  members  pay  dues; 

•  Whether  members  participate  in  the 
furtherance  of  the  goals  of  the 
association; 

•  Whether  the  members  have  voting 
rights; 

•  Whether  the  association  maintains  a 
membership  list; 

•  The  clarity  of  the  association's 
definition  and  compactness  of  its 
membership;  and 

•  The  frequency  of  meetings. 

A  support  group  whose  members  are 
continually  dianging  or  whose  duration 
is  temporary  may  liot  meet  the  single 
associational  common  bond  criteria. 
Individuals  or  honorary  members  who 
only  make  donations  to  the  association 
are  not  eligible  to  join  the  credit  union. 
Other  classes  of  membership  that  do  not 
meet  to  accomplish  the  goals  of  the 
association  would  not  qualify. 

Educational  groups — for  example, 
parent-teacher  organizations,  alumni 
associations,  and  student  organizations 
in  any  school — and  church  groups 
constitute  associational  common  bonds 
and  may  qualify  for  a  federal  credit 
union  diarter.  Homeowner  associations, 
tenant  groups,  co-ops,  consiuner  groups, 
and  other  groups  of  persons  having  an 
"interest  in"  a  particular  cause  and 
certain  consumer  cooperatives  may  also 
qualify  as  an  association. 

The  terminology  "Alumni  of 
Jacksonville  State  University"  is 
insufficient  to  demonstrate  an 
associational  common  bond.  To  qualify 
as  an  association,  the  alumni  association 
must  meet  the  requirements  for  an 
associational  common  bond.  The 
alumni  of  a  school  must  first  join  the 
alumni  association,  and  not  merely  be 
alumni  of  the  school  to  be  eligible  for 
membership. 

Associations  based  primarily  on  a 
client-customer  relationship  do  not 
meet  associational  common  bond 
requirements.  However,  having  an 
incidental  client-customer  relationship 
does  not  preclude  an  associational 
charter  as  long  as  the  associational 
common  bond  requirements  are  met. 
For  example,  a  fraternal  association  that 
offers  insurance,  which  is  not  a 
condition  of  membership,  may  qualify 
as  a  valid  associational  conunon  bond. 

Applicants  for  a  single  associational 
common  bond  federal  credit  union 
charter  or  a  field  of  membership 
amendment  to  include  an  association 
must  provide,  at  the  request  of  the 
regional  director,  a  copy  of  the 
association's  charter,  bylaws,  or  other 
equivalent  documentation,  and  any 
legal  documentation  required  by  the 
state  or  other  governing  authority. 


The  associational  sponsor  itself  may 
also  be  included  in  the  field  of 
membership— e.g.,  "Sprocket 
Association" — and  will  be  shown  in  the 
last  clause  of  the  field  of  membership. 

III.A.2 — Subsequent  Changes  to 
Association's  Bylaws 

If  the  association's  membership  or 
geographical  definitions  in  its  charter 
and  bylaws  are  cheinged  subsequent  to 
the  effective  date  stated  in  the  field  of 
membership,  the  credit  union  must 
submit  the  revised  charter  or  bylaws  for 
NCUA's  consideration  and  approval 
prior  to  serving  members  of  the 
association  added  as  a  result  of  the 
change. 

in.A.3 — Sample  Single  Associational 
Common  Bonds 

Some  examples  of  associaticmal 
common  bonds  are: 

•  Regular  members  of  Locals  10  and 
13,  IBEW,  in  Florida,  who  qualify  for 
membership  in  accordance  with  their 
charter  and  bylaws  in  effect  on  May  20, 
1997; 

•  Members  of  the  Hoosier  Farm 
Bureau  who  live  or  work  in  Grant, 
Logan,  or  Lee  Counties  of  Indiana,  who  ^ 
qualify  for  membership  in  accordance 
with  its  charter  and  bylaws  in  effect  on 
March  7, 1997; 

•  Members  of  the  Shalom 
Congregation  in  Chevy  Chase, 
Maryland; 

•  Regular  members  of  the  Corporate 
Executives  Association,  located  in 
Westchester,  New  York,  who  qualify  for 
membership  in  accordance  with  its 
charter  and  bylaws  in  effect  on 
December  1, 1997; 

•  Members  of  the  University  of 
Wisconsin  Aliunni  Association,  located 
in  Green  Bay,  Wisconsin;  or 

•  Members  of  the  Marine  Corps 
Reserve  Officers  Association. 

Some  examples  of  insufficiently 
defined  single  associational  conunon 
bonds  are: 

•  All  Lutherans  in  the  United  States, 
(too  broadly  defined);  or 

•  Veterans  of  U.S.  military  service, 
(group  is  too  broadly  defined:  no  formal 
association  of  all  members  of  the  group). 

Some  examples  of  unacceptable  single 
associational  common  bonds  are: 

•  Alumni  of  Amos  University,  (no 
formal  association);  or 

•  Customers  of  Fleetwood  Insurance 
Company,  (policyholders  or  primarily 
customer/client  relationships  do  not 
meet  associational  standards). 

•  Employees  of  members  of  the 
Reston.  Virginia  Chamber  of  Commerce, 
(not  a  sufficienUy  close  tie  to  the 
associational  common  bond). 


ni.B — Associational  Common  Bond 
Amendments^ 

in.B.l— General 

Section  5  of  every  associational 
federal  credit  union's  charter  defines  the 
field  of  membership,  i.e.,  common  bond 
groups,  the  credit  union  can  legally 
serve.  Only  those  persons  who,  or  legal 
entities  that,  join  the  credit  union  and 
are  specified  in  the  field  of  membership 
can  be  served.  There  are  three  instances 
in  which  Section  5  must  be  amended  by 
NCUA. 

First,  a  new  group  that  shares  the 
credit  union's  common  bond  is  added  to 
the  field  of  membership.  This  may  occur 
through  agreement  between  the  group 
and  the  credit  union  directly,  or  through 
a  merger,  purchase  and  assumption 
(PatA),  or  spin-off. 

Second,  a  federal  credit  union 
qualifies  to  change  its  common  bond 
from: 

•  A  single  associational  common 
bond  to  a  single  occupational  common 
bond; 

•  A  single  associational  common 
bond  to  a  community  charter;  or 

•  A  single  associationed  common 
bond  to  a  multiple  common  bond. 

Third,  a  federal  credit  union  removes 
a  group  from  its  field  of  membership 
through  agreement  with  the  group,  a 
spin-off,  or  the  group  is  no  longer  in 
existence. 

An  existing  single  associational 
federal  credit  union  that  submits  a 
request  to  amend  its  charter  must 
provide  documentation  to  establish  that 
the  associational  common  bond 
requirement  has  been  met. 

All  amendments  to  an  associational 
common  bond  credit  union's  field  of 
membership  must  be  approved  by  the 
regional  director.  The  regional  director 
may  approve  an  amendment  to  expand 
the  field  of  membership  if: 

•  The  common  bond  requirements  of 
this  section  are  satisfied; 

•  The  group  to  be  added  has  provided 
a  written  request  for  service  to  the  credit 
union; 

•  The  change  is  economically 
advisable;  and 

•  The  group  presently  does  not  have 
credit  union  service  available  other  than 
through  a  community  credit  union  (if 
non  community  credit  union  service  is 
available,  the  region  must  conduct  an 
overlap  analysis.) 

in.B.2 — Organizational  Restructuring 

If  the  single  common  bond  group  that 
comprises  a  federal  credit  union's  field 
of  membership  undergoes  a  substantial 
restructuring,  the  result  is  often  that 
portions  of  &e  group  are  sold  or  spun- 
oB.  This  is  an  event  which  requires  a 
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change  to  the  credit  union's  field  of 
membership.  NCUA  may  not  permit  a 
single  associational  credit  union  to 
maintain  in  its  field  of  membership  a 
sold  or  spun-off  group  to  which  it  has 
been  providing  service  unless  the  group 
otherwise  qualifies  for  membership  in 
the  credit  union  or  the  credit  imion 
converts  to  a  multiple  common  bond 
credit  union. 

III.B.3 — Economic  Advisability 

Prior  to  granting  a  common  bond 
expansion,  NCUA  will  examine  the 
amendment's  likely  impact  on  the  credit 
union's  operations  and  financial 
condition  and  its  likely  effect  on  other 
credit  xmions.  In  most  cases,  the 
information  needed  for  analyzing  the 
effect  of  adding  a  particular  group  will 
be  available  to  NCUA  through  the 
examination  and  financial  and 
statistical  reports;  however,  in  particular 
cases,  a  regional  director  may  require 
additional  information  prior  to  making 
a  decision.  With  respect  to  a  proposed 
expansion's  effect  on  other  credit 
imions,  the  requirements  on 
overlapping  fields  of  membership  set 
forth  in  Section  m.E  are  also  appUcable. 

III.B.4 — Documentation  Reqiiirements 

A  federal  credit  union  requesting  a 
common  bond  expansion  must  submit  a 
formal  written  request,  using  the 
AppUcation  for  Field  of  Membership 
Amendment,  NCUA  4015,  or  its 
equivalent,  to  the  appropriate  NCUA 
regional  director.  The  request  must  be 
signed  by  an  authorized  credit  union 
representative. 

NCUA  4015,  must  be  accompanied  by 
the  following: 

•  A  letter  signed  by  an  authorized 
representative  of  the  group  to  be  added. 
Wherever  possible,  this  letter  must  be 
submitted  on  the  group's  letterhead 
stationery.  The  regional  director  may 
accept  such  other  documentation  or 
certification  as  deemed  appropriate. 
lliis  letter  must  indicate: 

•  How  the  group  shares  the  credit 
union's  associational  common  bond; 

•  That  the  group  wants  to  be  added 
to  the  applicant  federal  credit  union's 
field  of  membership; 

•  Whether  the  group  presently  has 
other  credit  imion  service  available;  and 

•  The  number  of  persons  currently 
included  within  the  group  to  be  added 
and  their  locations. 

•  The  most  recent  copy  of  the  group's 
charter  and  bylaws  or  equivalent 
docimientation. 

•  If  the  group  is  eUgible  for 
membership  in  any  other  credit  imion, 
documentation  must  be  provided  to 
support  inclusion  of  the  group  under 


the  overlap  standards  set  forth  in 
Section  m.E. 

III.  C— NCUA  Procedures  for  Amending 
the  Field  of  Membership 

III.C.1— General 

All  requests  for  approval  to  amend  a 
federal  credit  union's  charter  must  be 
submitted  to  the  appropriate  regional 
director. 

III.C.2 — Regional  Director's  Decision 

All  amendment  requests  will  be 
reviewed  by  NCUA  staff  in  order  to 
ensure  conformance  to  NCUA  policy. 

In  some  cases,  an  on-site  review  by  a 
staff  member  may  be  required  by  the 
regional  director  before  acting  on  a 
proposed  amendment.  In  addition,  the 
regional  director  may,  after  taking  into 
accoimt  the  significance  of  the  proposed 
field  of  membership  amendment, 
reqviire  the  applicant  to  submit  a 
business  plan  addressing  specific  issues. 

The  financial  and  operational 
condition  of  the  requesting  credit  union 
will  be  considered  in  every  instance. 
The  economic  advisability  of  expanding 
the  field  of  membership  of  a  credit 
union  with  financial  or  operational 
problems  must  be  carefully  considered. 

In  most  cases,  field  of  membership 
amendments  will  only  be  approved  for 
credit  imions  that  are  operating 
satisfactorily.  Generally,  if  a  federal 
credit  union  is  having  difficulty 
providing  service  to  its  current 
membership,  or  is  experiencing 
financial  or  other  operational  problems, 
it  may  have  more  difficulty  serving  an 
expanded  field  of  membership. 

Occasionally,  however,  an  expanded 
field  of  membership  may  provide  the 
basis  for  reversing  current  financial 
problems.  In  such  cases,  an  amendment 
to  expand  the  field  of  membership  may 
be  granted  notwithstanding  the  credit 
imion's  financial  or  operational 
problems.  The  applicant  credit  union 
must  clearly  establish  that  the  expanded 
field  of  membership  is  in  the  best 
interest  of  the  members  and  will  not 
increase  the  risk  to  the  NCUSIF. 

III.C.3 — Regional  Director  Approval 

If  the  requested  amendment  is 
approved  by  the  regional  director,  the 
credit  union  will  be  issued  an 
amendment  to  Section  5  of  its  charter. 

III.C.4 — Regional  Director  Disapproval 

When  a  regional  director  disapproves 
any  application,  in  whole  or  in  part,  to 
amend  the  field  of  membership  imder 
this  chapter,  the  applicant  will  be 
informed  in  writing  of  the: 

•  Specific  reasons  for  the  action; 


•  U  appropriate,  options  or 
suggestions  that  could  be  considered  for 
gaining  approval;  and 

•  Appeal  procedures. 

III.C.5 — Appeal  of  Regional  Director 
Decision 

If  a  field  of  membership  expansion, 
merger,  or  spin-off  is  denied  by  the 
regional  director,  the  federal  credit 
imion  may  appeal  the  decision  to  the 
NCUA  Board.  An  appeal  must  be  sent  to 
the  appropriate  regional  office  within  60 
days  of  the  date  of  denial  and  must 
address  the  specific  reason(s)  for  the 
denial.  The  regional  director  will  then 
forward  the  appeal  to  the  NCUA  Board. 
NCUA  central  office  staff  vnll  make  an 
independent  review  of  the  facts  and 
present  the  appeal  to  the  NCUA  Board 
with  a  recommendation. 

Before  appealing,  the  credit  union 
may,  vdthhi  30  days  of  the  denial,  " 
provide  supplemental  information  to 
the  regional  director  for  reconsideration. 
The  request  will  not  be  considered  as  an 
appeal,  but  as  a  request  for 
reconsideration  by  the  regional  director. 
The  regional  director  will  have  30  days 
fittm  the  date  of  the  receipt  of  the 
request  for  reconsideration  to  make  a 
final  decision.  If  the  request  is  again 
denied,  the  credit  union  may  proceed 
with  the  appeal  process  to  the  NCUA 
Board  within  60  days  of  the  date  of  the 
last  denial  by  the  regional  director. 

III.D— Mergers,  Purchase  and 
Assumptions,  and  Spin-Offs 

In  general,  other  than  the  addition  of 
common  bond  groups,  there  are  three 
additional  ways  a  federal  credit  union 
with  a  single  associational  common 
bond  can  expand  its  field  of 
membership: 

'    •  By  taking  in  the  field  of 
membership  of  another  credit  union 
through  a  conunon  bond  or  emergency 
merger; 

•  By  taking  in  the  field  of 
membership  of  another  credit  union 
through  a  conmion  bond  or  emergency 
purchase  and  assumption  (P&A);  or 

•  By  taking  a  portion  of  another  credit 
union's  field  of  membership  through  a 
common  bond  spin-off. 

m.D.l — Common  Bond  Mergers 

Generally,  the  requirements 
applicable  to  field  of  membership 
expansions  found  in  this  section  apply 
to  mergers  where  the  continuing  credit 
union  is  a  federal  charter.  That  is,  the 
two  credit  unions  must  share  a  common 
bond. 

Where  the  merging  credit  union  is 
state-chartered,  the  common  bond  rules 
applicable  to  a  federal  credit  union 
apply. 


49182  Federal  Register /Vol.  63,  No.  177 /Monday,  September  14,  1998 /Proposed  Rule 


Federal  Register /Vol.  63,  No.  177 /Monday,  September  14,  1998  /  Proposed  Rule 


49181 


Mergers  must  be  approved  by  the 
NCUA  regional  director  where  the 
continuing  credit  union  is  located,  with 
the  concurrence  of  the  regional  director 
of  the  merging  credit  union,  and,  as 
applicable,  the  state  regulators. 

in.D.2 — ^Emergency  Mergers 

An  emergency  merger  may  be 
approved  by  NCUA  without  regard  to 
common  bond  or  other  legal  constraints. 
An  emergency  merger  involves  NCUA's 
direct  intervention  and  approval.The 
credit  union  to  be  merged  must  either  be 
insolvent  or  likely  to  become  insolvent, 
end  NCUA  must  determine  that: 

•  An  emergency  requiring 
expeditious  action  exists; 

•  Other  alternatives  are  not 
reasonably  available;  and 

•  The  public  interest  would  best  be 
served  by  approving  the  merger. 

If  not  corrected,  conditions  that  could 
lead  to  insolvency  include,  but  are  not 
limited  to: 

•  Abandonment  by  management; 

•  Loss  of  sponsor; 

•  Serious  and  persistent  record 
keeping  problems;  or 

•  Serious  and  persistent  operational 
concerns. 

In  an  emergency  merger  situation, 
NCUA  will  take  an  active  role  in  finding 
a  suitable  merger  partner  (continuing 
credit  union).  NCUA  is  primarily 
concerned  that  the  continuing  credit 
umaa  has  the  financial  strength  and 
management  expertise  to  absorb  the 
troubled  credit  union  without  adversely 
affecting  its  own  financial  condition  and 
stability. 

As  a  stipulated  condition  to  an 
emergency  merger,  the  field  of 
membership  of  the  merging  credit  union 
may  be  transferred  intact  to  the 
continuing  federal  credit  union  without 
regard  to  any  common  bond  restrictions 
and  without  changing  the  character  of 
the  continuing  federal  credit  union  for 
future  amendments.  Under  this 
authority,  therefore,  a  single 
associational  common  bond  federal 
credit  union  may  take  into  its  field  of 
membership  any  dissimilar  charter  type. 

The  common  bond  characteristic  of 
the  continuing  credit  union  in  an 
emergency  merger  does  not  change. 
That  is,  even  though  the  merging  credit 
union  is  a  multiple  common  bond  or 
community,  the  continuing  credit  union 
will  remain  a  single  common  bond 
credit  union.  Similarly,  if  the  merging 
credit  union  is  an  unlike  single  common 
bond,  the  continuing  credit  union  will 
remain  a  single  common  bond  credit 
union.  Future  common  bond  expansions 
will  be  based  on  the  continuing  credit 
union's  single  common  bond. 


Emergency  mergers  involving 
federally  insured  credit  unions  in 
different  NCUA  regions  must  be 
approved  by  the  regional  director  where 
the  continuing  credit  union  is  located, 
with  the  concurrence  of  the  regional 
director  of  the  merging  credit  union 
and,  as  applicable,  the  state  regulators. 

in.D.3 — Purchase  and  Assimiptions 
(P&As) 

Another  alternative  for  acquiring  the 
field  of  membership  of  a  failing  credit 
unicm  is  through  a  consolidation  known 
as  a  P&A.  If  the  P&A  is  the  result  of 
insolvency  or  danger  of  insolvency,  then 
the  emergency  merger  provisions  apply 
and  it  is  not  necessary  to  meet  common 
bond  requirements. 

A  P&A  has  limited  application 
because,  in  most  cases,  die  failing  credit 
union  must  be  placed  into  involuntary 
liquidation.  However,  in  the  few 
instances  where  a  P&A  may  be 
appropriate,  the  assuming  federal  credit 
union,  as  with  emergency  mergers,  may 
acquire  the  entire  field  of  membership 
if  the  emergency  merger  criteria  are 
satisfied.  Specified  loans,  shares,  and 
certain  other  designated  assets  and 
liabilities,  may  also  be  acquired  without 
regard  to  common  bond  restrictions  and 
without  changing  the  character  of  the 
continuing  federal  credit  union  for 
purposes  of  future  field  of  membership 
amendments. 

If  the  purchased  and/or  assimied 
credit  union's  field  of  membership  does 
not  share  a  common  bond  v^th  the 
purchasing  and/or  assuming  credit 
union,  then  the  continuing  credit 
unions'  original  common  bond  will  be 
controlling  for  future  common  bond 
expansions. 

If  the  P&A  is  not  the  result  of  an 
insolvency  or  danger  of  insolvency,  then 
the  common  bond  rules  apply  to  those 
assets  purchased  and  liabilities 
assumed. 

P&As  involving  federally  insured 
credit  unions  in  different  NCUA  regions 
must  be  approved  by  all  regional 
directors  where  the  continuing  credit 
union  is  located,  with  the  concurrence 
of  the  regional  director  of  the  purchased 
and/or  assumed  credit  union  and,  as 
appUcable,  the  state  regulators. 

ffl.D.4— Spin-Offs 

Generally,  a  spin-off  occurs  when,  by 
agreement  of  the  parties,  a  portion  of  the 
field  of  membership,  assets,  liabilities, 
shares  and  capital  of  a  credit  imion,  are 
transferred  to  a  new  or  existing  credit 
union.  A  spin-off  is  unique  in  that 
usually  one  credit  union  has  a  field  of 
membership  expansion  and  the  other 
loses  a  portion  of  its  field  of 
membership. 


All  single  associational  common  bond 
requirements  apply  regardless  of 
whether  the  spin-off  becomes  a  new 
credit  union  or  goes  to  an  existing 
federal  charter. 

The  request  for  approval  of  a  spin-off 
must  be  supported  with  a  plan  that 
addresses,  at  a  minimum: 

•  Why  the  spin-off  is  being  requested; 

•  What  part  of  the  field  of 
membership  is  to  be  spun  off; 

•  Whether  the  affected  credit  unions 
have  the  same  conmion  bond  (applies 
only  to  single  associational  credit 
unions); 

•  Which  assets,  liabilities,  shares,  and 
capital  are  to  be  transferred; 

•  The  financial  impact  the  spin-off 
will  have  on  the  affected  credit  unions; 

•  The  ability  of  the  acquiring  credit 
union  to  effectively  serve  the  new 
members; 

•  The  {NToposed  spin-off  date;  and 

•  Disclosure  to  the  members  of  the 
requirements  set  forth  above. 

The  spin-off  request  must  also  include 
current  financial  statements  &t)m  the 
affected  credit  unions  and  the  proposed 
voting  ballot. 

For  federal  credit  unions  spinning  off 
a  group,  membership  notice  and  voting 
requirements  and  procedures  are  the 
same  as  for  mergers  (see  Part  708  of  the 
NCUA  Rules  and  Regulations),  except 
that  only  the  members  directly  affected 
by  the  spin-off — those  whose  shares  are 
to  be  transferred — are  permitted  to  vote. 
Members  whose  shares  are  not  being 
transferred  will  not  be  afforded  the 
opportunity  to  vote.  Voting 
requirements  for  federally  insured  state 
credit  unions  are  governed  by  state  law. 

Spin-ofis  involving  federally  insured 
credit  unions  in  diffiraent  NCUA  regions 
must  be  approved  by  aU  regional 
directors  where  the  credit  unions  are 
located  and  the  state  regulators,  as 
applicable.  Spin-offs  in  the  same  region 
also  require  approval  by  the  state 
regulator,  as  applicable. 

in.E— Overlaps 

m.E.l— General 

An  overlap  exists  when  a  group  o£ 
persons  is  eligible  for  membership  =n 
two  or  more  credit  unions.  As  a  general 
rule,  NCUA  will  not  charter  two  or  more 
credit  unions  to  serve  the  same  single 
associational  group.  An  overlap  is 
permitted  when  the  expansion's 
beneficial  effect  in  meeting  the 
convenience  and  needs  of  the  members 
of  the  group  proposed  to  be  included  in 
the  field  of  membership  clearly 
outweighs  any  adverse  effect  on  the 
overlapped  credit  union.  However, 
when  two  or  more  credit  unions  are 
attempting  to  serve  the  same 
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assodational  group,  an  overlap  can  be 
permitted. 

Proposed  or  existing  credit  unions 
must  only  investigate  the  possibility  of 
an  overlap  with  federally  insiued  credit 
imions  prior  to  submitting  an 
application  for  a  proposed  charter  or 
expansion. 

When  an  overlap  situation  does  arise, 
officials  of  the  involved  credit  unions 
must  attempt  to  resolve  the  overlap 
issue.  If  the  matter  is  resolved  between 
the  credit  unions,  the  applicant  must 
submit  a  letter  to  that  effect  from  the 
credit  imion  whose  field  of  membership 
already  includes  the  subject  group. 

If  no  resolution  is  possible  or  the 
overlapped  credit  imion  fails  to  provide 
a  letter,  an  appUcation  for  a  new  charter 
or  field  of  membership  expansion  may 
still  be  submitted,  but  must  also  include 
information  regarding  the  overlap  and 
documented  attempts  at  resolution. 
Dociunentation  on  the  interests^  of  the 
group,  such  as  a  petition  signed  by  a 
majority  of  the  group's  members,  will  be 
strongly  considered. 

An  overlap  will  not  be  considered 
adverse  to  the  overlapped  credit  imion 
if: 

•  The  overlapped  credit  union  does 
not  object  to  the  overlap; 

•  The  overlap  is  incidental  in 
nature — the  group  of  persons  in 
question  is  so  small  as  to  have  no 
material  effect  on  the  original  credit 
union; 

•  There  is  limited  participation  by 
members  of  the  group  in  the  original 
credit  union  after  the  expiration  of  a 
reasonable  period  of  time;  or 

•  The  field  of  membership  is  broadly 
stated,  such  as  a  national  association. 

In  reviewing  the  overlap,  the  regional 
director  will  consider: 

•  The  nature  of  the  issue; 

•  Efi'orts  made  to  resolve  the  matter; 

•  Financial  effect  on  the  overlapped 
credit  union; 

•  The  desires  of  the  group(s); 

•  Whether  the  original  credit  imion 
fails  to  provide  requested  service; 

•  The  desire  of  the  sponsor 
organization;  and 

•  The  best  interests  of  the  affected 
group  and  the  credit  union  members 
involved. 

Potential  overlaps  of  a  federally 
insiued  state  credit  union's  field  of 
membership  by  a  federal  credit  union 
will  generally  be  analyzed  in  the  same 
way  as  if  two  federal  credit  unions  were 
involved.  Where  a  federally  insured 
state  credit  union's  field  of  membership 
is  broadly  stated,  NCUA  will  exclude  its 
field  of  membership  from  any  overlap 
protection. 

New  charter  applicants  and  every 
single  associational  common  bond 


group  which  comes  before  the  regional 
director  for  affiliation  with  an  existing 
federal  credit  union  must  advise  the 
regional  director  in  writing  whether  the 
group  is  included  within  the  field  of 
membership  of  any  other  credit  union. 
If  cases  arise  where  the  assurance  given 
to  a  regional  director  concerning 
unavailability  of  credit  union  service  is 
inaccurate,  the  misinformation  is 
groimds  for  removal  of  the  group  from 
the  federal  credit  union's  charter. 

Generally,  NCUA  will  permit  single 
associational  federal  credit  umons  to 
overlap  community  charters  without 
performing  an  overlap  analysis. 

in.E.2 — Overlap  Issues  as  a  Result  of 
Organizational  Restructuring 

A  federal  credit  imion's  field  of 
membership  will  always  be  governed  by 
the  common  bond  descriptions 
contained  in  Section  5  of  its  charter. 
Where  a  sponsor  organization  expands 
its  operations  internally,  by  acquisition 
or  otherwise,  the  credit  union  may  serve 
these  new  entrants  to  its  field  of 
membership  if  they  are  part  of  the 
common  bond  described  in  Section  5. 

Overlaps  may  occur  as  a  result  of 
restructuring  or  merger  of  the  parent 
organization.  Credit  unions  affected  by 
organizational  restructiuing  or  merger 
should  attempt  to  resolve  overlap  issues 
among  themselves.  If  an  agreement  is 
reached,  they  must  apply  to  NCUA  for 
a  modification  of  their  fields  of 
membership  to  reflect  the  groups  each 
will  serve.  NCUA  will  make  the  final 
decision  regarding  field  of  membership 
amendments,  taking  into  account  the 
credit  imions'  agreements,  safety  and 
soundness  concerns,  the  desires  of  the 
members,  the  significance  of  the  overlap 
and  other  relevant  issues. 

III.E.3 — ^Exclusionary  Clauses 

An  exclusionary  clause  is  a  limitation 
which  precludes  the  credit  union  from 
serving  the  primary  members  of  a 
portion  of  a  group  otherwise  included  in 
its  field  of  membership. 

When  two  credit  unions  agree  and/or 
NCUA  has  determined  that  overlap 
protection  is  appropriate  for  safety  and 
sovmdness  reasons,  an  exclusionary 
clause  will  be  included  in  the 
expanding  federal  credit  imion's 
charter. 

Exclusionary  clauses  are  very  difficult 
for  credit  unions  and  NCUA  to  monitor 
properly.  Additionally,  exclusionary 
clauses  can  be  ineffective  or  create 
obvious  inequities — one  spouse  may  be 
eligible  for  membership  in  a  federal 
credit  union  while  the  other  may  not; 
one  member  may  be  eligible  for  credit 
union  service  while  another  may  not.  If, 
for  safety  and  soundness  reasons,  an 


exclusionary  clause  is  appropriate,  the 
overlap  protection  only  applies  to 
primary  members,  which  may  only 
provide  limited  protection. 

One  example  of  an  appropriate  use  of 
an  exclusionary  clause  may  be  where 
there  is  a  merger  of  two  labor  imions 
served  by  two  credit  unions  which  will 
continue  to  serve  their  groups  as  they 
had  prior  to  their  sponsors' 
consolidation.  The  addition  of  an 
exclusionary  clause  to  the  field  of 
membership  of  one  or  both  of  the  credit 
unions  may  be  the  best  way  to  clarify 
the  division  of  service  responsibility 
within  the  new  corporate  entity. 

When  an  exclusionary  clause  is 
included  in  a  federal  credit  union's  field 
of  membership,  NCUA  will  define: 

•  The  group  to  be  excluded; 

•  Whether  the  exclusion  is  to  apply  to 
the  entire  group  or  only  to  those  who 
are  actually  members  of  another  credit 
union; 

•  Whether  the  exclusion  is  to  apply 
only  to  the  current  members  of  the 
group  or  to  future  members  as  well;  and 

•  Whether  the  exclusion  is  to  apply 
for  a  limited  time  period. 

Examples  of  exclusionary  wording 
are: 

•  Members  of  K  of  C  Council  #10.       ^ 
except  members  of  the  XYZ  Federal 
Credit  Union  as  of  June  30, 1996;  or 

•  Members  of  the  American  Bar 
Association,  except  those  located  in  . 
Washington,  D.C. 

Exclusionary  clauses  granted  prior  to 
the  adoption  of  this  new  chartering 
manual  will  remain  in  effect  unless  the 
two  credit  imions  agree  to  remove  them. 
This  requires  NCUA  approval. 

IILF— Charter  Ck)nversions 

A  single  common  bond  associational 
federal  credit  union  may  apply  to 
convert  to  any  other  type  of  charter.  A 
conversion  is  no  different  than  applying 
for  a  charter  or  expanding  the  field  of 
membership — field  of  membership 
requirements  must  be  met.  A  group 
ciurenUy  within  the  field  of 
membership  of  the  converting  credit 
union,  but  which  would  not  otherwise 
qualify  as  a  member  of  the  new  charter, 
cannot  be  served  by  the  converting 
credit  union;  however,  members  of 
record  can  continue  to  be  served. 

In  order  to  support  a  case  for  a 
conversion,  the  applicant  federal  credit 
union  must  develop  a  detailed  business 
plan  as  specified  in  Chapter  1,  Section 
IV.D. 

in.G — Removal  of  Groups  From  the 
Field  of  Membership 

A  credit  union  may  request  removal 
of  a  group  from  its  field  of  membership 
for  various  reasons.  The  most  conunon 
reasons  for  this  type  of  amendment  are: 
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•  The  group  is  within  the  overlapping 
field  of  membership  of  two  credit 
unions  and  one  wishes  to  discontinue 
service; 

•  The  federal  credit  union  cannot 
continue  to  provide  adequate  service  to 
the  group; 

•  The  group  has  ceased  to  exist; 

•  The  group  does  not  respond  to 
repeated  requests  to  contact  the  credit 
union  or  refiises  to  provide  needed 
support;  or 

•  The  group  initiates  action  to  be 
removed  from  the  field  of  membership. 

When  a  federal  credit  union  requests 
an  amendment  to  remove  a  group  fit>m 
its  field  of  membership,  the  regional 
director  will  determine  why  the  credit 
union  wishes  to  remove  the  group  and 
whether  the  existing  members  of  the 
group  will  continue  membership.  If  the 
regional  director  concurs  with  the 
request,  membership  may  continue  for 
those  who  are  already  members  under 
the  "once  a  member,  always  a  member" 
provision  of  the  Federal  Credit  Union 
Act. 

in.H — Other  Persons  Sharing  Common 
Bond 

A  number  of  persons  by  virtue  of  their 
close  relationship  to  a  common  bond 
group  may  be  included,  at  the  charter 
applicant's  option,  in  the  field  of 
membership.  These  include  the 
following: 

•  Spouses  of  persons  who  died  while 
within  the  field  of  membership  of  this 
credit  union; 

•  Employees  of  this  credit  union; 

•  Volunteers; 

•  Members  of  their  immediate 
families;  and 

•  Organizations  of  such  persons. 
"Members  of  their  immediate 

families"  is  defined  as  related  persons 
i.e.,  blood,  marriage,  or  other  recognized 
family  relationships  in  the  same 
household  (under  the  same  roof),  or  if 
not  in  the  same  household,  as  a 
grandparent,  parent,  spouse,  sibling, 
child,  or  grandchild.  For  the  purposes  of 
this  definition,  immediate  family 
member  includes  stepparents, 
stepchildren,  and  stepsiblings.  The 
immediate  family  member  must  be 
related  to  the  credit  union  member. 

Volunteers,  by  virtue  of  their  close 
relationship  widi  a  sponsor  group,  may 
be  included.  One  example  is  volunteers 
working  at  a  chiux±. 

Under  the  Federal  Credit  Union  Act, 
once  a  person  becomes  a  member  of  the 
credit  union,  such  person  may  remain  a 
member  of  the  crecUt  union  until  the 
person  chooses  to  withdraw  or  is 
expelled  fit>m  the  membership  of  the 
credit  imion.  This  is  commonly  referred 


to  as  "once  a  member,  always  a 
member." 

IV — Multiple  Occupational/ 
Associational  Common  Bonds 

IV.A.1— General 

A  federal  credit  union  may  be 
chartered  to  serve  a  combination  of 
distinct,  definable  single  occupational 
and/or  associational  common  bonds. 
This  type  of  credit  union  is  called  a 
multiple  common  bond  credit  union. 
Each  group  in  the  field  of  membership 
must  have  its  own  occupational  or 
associational  common  bond.  For 
example,  a  multiple  common  bond 
credit  imion  may  include  two  unrelated 
employers,  or  two  unrelated 
associations,  or  a  combination  of  two  or 
more  employers  or  associations. 
Additionally,  these  groups  must  be 
within  reasonable  proximity  of  the 
credit  union.  That  is,  the  groups  must  be 
vidthin  the  service  area  of  one  of  the 
credit  imion's  service  facilities.  These 
groups  are  referred  to  as  select  groups. 

A  federal  credit  union's  service  area  is 
the  area  that  can  reasonably  be  served 
by  the  service  facilities  accessible  to  the 
groups  within  the  field  of  membership. 
The  service  area  will  most  often 
coincide  with  that  geographic  area 
primarily  served  by  the  service  facility. 
Additionally,  the  groups  served  by  the 
credit  union  must  have  access  to  the 
service  facility.  A  service  facility  is 
defined  as  a  place  where  shares  are 
accepted  for  members'  accounts,  loan 
applications  are  accepted,  and  loans  are 
disbursed.  This  definition  includes  a 
credit  union  owned  branch,  a  shared 
branch,  or  a  credit  union  owned 
electronic  facility  that  meets,  at  a 
minimum,  these  requirements.  This 
definition  does  not  include  an  ATM. 

The  select  group  as  a  whole  will  be 
considered  to  be  within  a  credit  union's 
service  area  when: 

•  A  majority  of  the  persons  in  a  select 
group  live,  work,  or  gather  regularly 
within  the  service  area; 

•  The  group's  headquarters  is  located 
within  the  service  area;  or 

•  The  group's  "paid  from"  or 
"supervised  from"  location  is  within  the 
service  area. 

IV.A.2— Sample  Multiple  Group  Field  of 
Membership 

An  example  of  a  multiple  group  field 
of  membership  is: 

"The  field  of  membership  of  this 
federal  credit  union  shall  be  limited  to 
the  following: 

1.  Employees  of  Teltex  Corporation 
w^o  woric  in  Wilmington,  Delaware; 

2.  Partners  and  employees  of  Smith  & 
Jones,  Attorneys  at  Law,  who  work  in 
Wilmington,  Delaware; 


3.  Members  of  the  M&L  Association 
who  live  in  Wilmington,  Delaware,  and 
qualify  for  membership  in  accordance 
with  its  charter  and  bylaws  in  effect  on 
December  31, 1997." 

IV.B — Multiple  Group  Amendments 

IV.B.1— General 

Section  5  of  every  multiple  group 
federal  credit  union's  charter  defines  the 
field  of  membership  and  select  groups 
the  credit  union  can  legally  serve.  Otily 
those  persons  or  legal  entities  specified 
in  the  field  of  membership  can  be 
served.  There  are  a  number  of  instances 
in  which  Section  5  must  be  amended  by 
NCUA. 

First,  a  new  select  group  is  added  to 
the  field  of  membership.  This  may  occur 
through  agreement  between  the  group 
and  the  credit  union  directiy.  or  through 
a  merger,  corporate  acquisition, 
purchase  and  assumption  (P&A),  or 
spin-off. 

Second,  a  federal  credit  union 
qualifies  to  change  its  charter  fitim: 

•  A  single  occupational/associational 
charter  to  a  multiple  group  charter. 

•  A  multiple  group  to  a  single 
occupational/associational  charter; 

•  A  multiple  group  to  a  community, 
charter;  or 

•  A  community  to  a  multiple  group 
charter. 

Third,  a  federal  credit  union  removes 
a  group  from  its  field  of  membership 
throu^  agreement  with  the  group,  a 
spin-off,  or  because  the  group  is  no 
longer  in  existence. 

IV.B.2 — ^Numerical  Limitation  of  Select 
.  Groups 

An  existing  multiple  group  federal 
credit  union  that  submits  a  request  to 
amend  its  charter  must  provide 
documentation  to  establish  that  the 
multiple  group  requirements  have  been 
met.  All  amendments  to  a  multiple 
group  credit  union's  field  of 
membership  must  be  approved  by  the 
regional  director. 

NCUA  will  approve  groups  of  less 
than  3,000  persons  (excluding  family 
members)  to  a  credit  union's  field  of 
membership,  if  the  agency  determines 
in  writing  that  the  following  criteria  are 
met: 

•  The  credit  union  has  not  engaged  in 
any  unsafe  or  unsound  practice,  as 
determined  by  the  regional  director, 
which  is  material  during  the  one  year 
period  preceding  the  filing  to  add  the 
group; 

•  The  credit  union  is  "adequately 
capitalized."  NCUA  defines  adequately 
capitalized  to  mean  if  the  credit  union 
has  a  net  worth  of  not  less  than  6 
percent; 
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•  The  credit  union  has  the 
administrative  capabihty  to  serve  the 
proposed  group  and  the  financial 
resources  to  meet  the  need  for 
additional  staff  and  assets  to  serve  the 
new  group; 

•  Any  potential  harm  the  expansion 
may  have  on  any  other  credit  union  and 
its  members  is  clearly  outweighed  by 
the  probable  beneficial  effect  of  the 
expansion.  With  respect  to  a  proposed 
expansion's  effect  on  other  credit 
unions,  the  requirements  on 
overlapping  fields  of  membership  set 
forth  in  Section  IV.E  are  also  appUcable; 
and 

•  If  the  formation  of  a  separate  credit 
union  by  such  group  is  not  practical  or 
consistent  with  safety  and  soimdness 
standards. 

NCUA  encourages  the  formation  of 
separately  chartered  credit  unions  for 
groups  consisting  of  3,000  or  more 
persons  (excluding  family  members).  If 
the  formation  of  a  separate  credit  union 
by  such  a  group  is  not  practical  because 
the  group  lacks  sufficient  volimteer  and 
other  resources  to  support  the  efficient 
and  effective  operations  of  a  credit 
union  or  does  not  meet  the  economic 
advisability  criteria  outlined  in  Chapter 
1,  the  group  may  be  added  to  a  multiple 
common  bond  credit  union's  field  of 
membership.  However,  NCUA  must 
determine  in  writing  that  all  the 
requirements  set  forth  above  are  met 
and  the  group  must  be  within  the  credit 
union's  service  area. 

IV.B.3. — Documentation  Requirements 

A  multiple  group  credit  union 
requesting  a  select  group  expansion 
must  submit  a  formal  written  request, 
using  the  Application  for  Field  of 
Membership  Amendment  (NCUA  4015), 
or  its  equivalent,  to  the  appropriate 
NCUA  regional  director.  "The  request 
must  be  signed  by  an  authorized  credit 
union  representative. 

The  AppHcation  for  Field  of 
Membership  Amendment  (NCUA  4015) 
must  be  accompanied  by  the  following: 

•  A  letter  signed  by  an  authorized 
representative  of  the  group  to  be  added. 
Wherever  possible,  this  letter  must  be 
submitted  on  the  group's  letterhead 
stationery.  The  regional  director  may, 
accept  such  other  doaunentation  or 
certification  as  deemed  appropriate. 
This  letter  must  indicate: 

•  The  group's  occupational  or 
associational  common  bond; 

•  That  the  group  wants  to  be  added 
to  the  federal  credit  union's  field  of 
membership; 

•  Whether  the  group  presently  has 
other  credit  imion  service  available; 


•  The  niunber  of  persons  currently 
included  within  the  group  to  be  added 
and  their  locations;  and 

•  Evidence  that  the  groups  are  within 
reasonable  proximity  of  the  credit 
union. 

•  If  the  group  is  eligible  for 
membership  in  any  other  credit  union, 
documentation  must  be  provided  to 
support  inclusion  of  the  group  imder 
the  overlap  standards  set  forth  in 
Section  IV.E. 

IV.B.4 — Corporate  Restructiuing 

If  a  select  group  within  a  federal 
credit  union's  field  of  membership 
undergoes  a  substantial  restructuring,  a 
change  to  the  credit  union's  field  of 
membership  may  be  required  if  the 
credit  imion  is  to  continue  to  provide 
service  to  the  select  group.  NCUA 
permits  a  multiple  common  bond  credit 
union  to  maintain  in  its  field  of 
membership  a  sold  or  spun-off  select 
group  to  which  it  has  been  providing 
service,  without  regard  to  location,  if  the 
original  group  is  clearly  identifiable, 
and  the  group  requests  continued 
service,  documented  by  a  letter  from  an 
official  representative  of  the  group.  This 
type  of  amendment  to  the  credit  union's 
charter  is  not  considered  an  expansion, 
therefore  the  criteria  relating  to  adding 
new  groups  are  not  applicable. 

IV.C—NCUA's  Procedures  for 
Amending  the  Field  of  Membership 

IV.C.l— General 

All  requests  for  approval  to  amend  a 
federal  credit  union's  charter  must  be 
submitted  to  the  appropriate  regional 
director. 

rV.C.2 — Regional  Director's  Decision 

All  amendment  requests  will  be 
reviewed  by  NCUA  staff  in  order  to 
ensure  conformance  to  NCUA  policy. 

In  some  cases,  an  on-site  review  by  a 
staff  member  may  be  required  by  the 
regional  director  before  acting  on  a 
proposed  amendment.  In  addition,  the 
regional  director  may,  after  taking  into 
accoimt  the  significance  of  the  proposed 
field  of  membership  amendment, 
require  the  applicant  to  submit  a 
business  plan  addressing  specific  issues. 

The  financial  and  operational 
condition  of  the  requesting  credit  union 
vdll  be  considered  in  every  instance.  An 
expanded  field  of  membership  may 
provide  the  basis  for  reversing  adverse 
trends.  In  such  cases,  an  amendment  to 
expand  the  field  of  membership  may  be 
granted  notwithstanding  the  credit 
union's  adverse  trends.  The  applicant 
credit  imion  must  clearly  establish  that 
the  approval  of  the  expanded  field  of 
membership  meets  the  requirements  of 


IV.B.2  and  v«rill  not  increase  the  risk  to 
the  NCUSIF. 

rV.C.3 — Regional  Director  Approval 

If  the  requested  amendment  is 
approved  by  the  regional  director,  the 
credit  imion  will  be  issued  an 
amendment  to  Section  5  of  its  charter. 

IV.C.4 — Regional  Director  Disapproval 

When  a  regional  director  disapproves 
any  application,  in  whole  or  in  part,  to 
amend  the  field  of  membership  under 
this  chapter,  the  applicant  will  be 
informed  in  writing  of  the: 

•  Specific  reasons  for  the  action; 

•  Ifappropriate,  options  or 
suggestions  Uiat  could  be  considered  for 
gaining  approval;  and 

•  Appeal  procedure. 

rV.CS^^Appeal  of  Regional  Director 
Decision 

If  a  field  of  membership  expansion, 
merger,  or  spin-off  is  denied  by  the 
regional  director,  the  federal  credit 
union  may  appeal  the  decision  to  the 
NCUA  Boiard.  An  appeal  must  be  sent  to 
the  appropriate  regional  office  within  60 
days  of  the  date  of  denial,  and  must 
address  the  specific  reason(s)  for  the 
denial.  The  regional  director  will  then 
forward  the  appeal  to  the  NCUA  Board. 
NCUA  central  office  staff  will  make  an 
independent  review  of  the  facts  and 
present  the  appeal  to  the  Board  Mrith  a 
recommendation. 

Before  appealing,  the  credit  union 
may.  withhi  30  days  of  the  denial, 
provide  supplemental  information  to 
the  regional  director  for  reconsideration. 
The  regional  director  will  have  30-days 
from  the  date  of  the  receipt  of  the 
request  for  reconsideration  to  make  a 
final  decision.  The  request  will  not  be 
considered  as  an  appeal,  but  as  a  request 
for  reconsideration  by  the  regional 
director.  If  the  request  is  again  denied, 
the  credit  imion  may  proceed  with  the 
appeal  process  to  the  NCUA  Board 
within  60  days  of  date  of  the  last  denial 
by  the  regioi^  director. 

IV.D— Mergers,  Purchase  and 
Assumptions,  and  Spin-Offs 

In  general,  other  than  the  addition  of 
select  groups,  there  are  three  additional 
ways  a  multiple  group  federal  credit 
union  can  expand  its  field  of 
membership: 

•  By  taking  in  the  field  of 
membership  of  another  credit  union 
through  a  merger; 

•  By  taking  in  the  field  of 
membership  of  another  credit  union 
through  an  purchase  and  assumption 
(P&A);  or 

•  By  taking  a  portion  of  another  credit 
union's  field  of  membership  through  a 
spin-off.  ° 
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With  the  exception  of  emergency 
mergers  and  P&As,  in  all  cases  the 
requirements  of  IV.B.2  must  be  met.  If 
the  merger,  spin-off,  or  P&A  is  the  result 
of  safety  and  soundness  concerns  or  an 
emergency  situation  as  described  in 
IV.D.2  and  IV.D.3,  the  numerical 
limitation  does  not  apply. 

rV.D.l — ^Mergers  of  Multiple  Group 
Credit  Unions 

Generally,  the  requirements 
applicable  to  field  of  membership 
expansions  found  in  this  section  apply 
.  to  mergers  where  the  continuing  credit 
union  is  a  federal  charter.  If  the 
requirements  of  IV.B.2  are  not  met,  the 
merger  will  not  be  approved  by  NCUA. 

If  the  merger  is  approved,  the  merging 
credit  union's  field  of  membership  will 
be  transferred  intact  to  the  continuing 
credit  union  and  can  continue  to  be 
served. 

Where  the  merging  credit  union  is 
state-chartered,  the  field  of  membership 
rules  applicable  to  a  federal  credit  union 
apply. 

Mergers  must  be  approved  by  the 
NCUA  regional  director  where  the 
continuing  credit  union  is  located,  with 
the  concurrence  of  the  regional  director 
of  the  merging  credit  union,  and,  as 
applicable,  the  state  regulators. 

IV.D.2 — ^Emergency  Mergers 

An  emergency  merger  may  be 
approved  by  NCUA  without  regard  to 
field  of  membership  rules  or  other  legal 
constraints.  An  emergency  merger 
involves  NCUA's  direct  intervention 
and  approval.  The  credit  union  to  be 
merged  must  either  be  insolvent  or 
likely  to  become  insolvent,  and  NCUA 
must  determine  that: 

•  An  emergency  requiring 
expeditious  action  exists; 

•  Other  alternatives  are  not 
reasonably  available;  and 

•  The  public  interest  would  best  be 
served  by  approving  the  merger. 

If  not  corrected,  conditions  that  could 
lead  to  insolvency  include,  but  are  not 
limited  to: 

•  Abandonment  by  management; 

•  Loss  of  sponsor; 

•  Serious  and  persistent  record 
keeping  problems;  or 

•  Serious  and  persistent  operational 
concerns. 

In  an  emergency  merger  situation, 
NCUA  will  take  an  active  role  in  finding 
a  suitable  merger  partner  (continuing 
credit  union).  NCUA  is  primarily 
concerned  that  the  continuing  credit 
union  has  the  financial  strength  and 
management  expertise  to  absorb  the 
troubled  credit  union  without  adversely 
affecting  its  own  financial  condition  and 
stability. 


As  a  stipulated  condition  to  an 
emergency  merger,  the  field  of 
membership  of  the  merging  credit  union 
may  be  transferred  intact  to  the 
continuing  federal  credit  union  without 
regard  to  any  field  of  membership 
restrictions  including  numerical 
limitation  requirements  and  without 
changing  the  character  of  the  continuing 
federal  credit  union  for  future 
amendments.  Under  this  authority,  a 
multiple  common  bond  credit  union 
may  merge  with  any  single 
occupational/associational,  multiple 
common  bond,  or  community  charter 
and  that  credit  union  can  continue  to 
serve  the  merging  credit  union's  field  of 
membership.  Subsequent  field  of 
membership  expansions  must  be 
consistent  with  multiple  group  policies. 

Emergency  mergers  involving 
federally  insured  credit  unions  in 
different  NCUA  regions  must  be 
approved  by  the  regional  director  where 
the  continuing  credit  union  is  located, 
writh  the  concurrence  of  the  regional 
director  of  the  merging  credit  union 
and,  as  applicable,  the  state  regulators. 

IV.D.3 — ^Purchase  and  Assumptions 
(P&As) 

Another  alternative  for  acquiring  the 
field  of  membership  of  a  failing  credit 
-  union  is  through  a  consolidation  known 
as  a  P&A.  Generally,  the  requirements 
applicable  to  field  of  membership 
expansions  found  in  this  chapter  apply 
to  purchase  and  assumptions  where  the 
purchasing  credit  union  is  a  federal 
charter. 

A  P&A  has  limited  application 
because,  in  most  cases,  the  failing  credit 
union  must  be  placed  into  involuntary 
liquidation.  However,  in  the  few 
instances  where  a  P&A  may  occur,  the 
assuming  federal  credit  union,  as  with 
emergency  mergers,  may  acquire  the 
entire  field  of  membership  if  the 
emergency  merger  criteria  are  satisfied. 
Specified  loans,  shares,  and  certain 
other  designated  assets  and  UabiUties, 
without  regard  to  field  of  membership 
restrictions,  may  also  be  acquired 
without  changing  the  character  of  the 
continuing  federal  credit  union  for 
purposes  of  future  field  of  membership 
amendments.  Subsequent  field  of 
membership  expansions  must  be 
consistent  with  multiple  group  policies. 

P&As  involving  federally  insured 
credit  unions  in  different  NCUA  regions 
must  be  approved  by  all  regional 
directors  where  the  continuing  credit 
imion  is  located,  with  the  concurrence 
of  the  regional  director  of  the  purchased 
and/or  assumed  credit  union  and,  as 
applicable,  the  state  regulators. 


IVD.4— Spin-Offis 

A  spin-off  occurs  when,  by  agreement 
of  the  parties,  a  portion  of  the  field  of 
membership,  assets,  Uabilities,  shares, 
and  capital  of  a  credit  union  aie 
transferred  to  a  new  or  existing  credit 
union.  A  spin-off  is  unique  in  that 
usually  one  credit  union  has  a  field  of 
membership  expansion  and  the  other 
loses  a  portion  of  its  field  of 
membership. 

All  requirements  of  IV.B.2  and  IV.B.3 
apply  if  the  spun-off  group  goes  to  an 
existing  federal  charter. 

The  request  for  approval  of  a  spin-off 
must  be  supported  with  a  plan  that 
addresses,  at  a  minimum: 

•  Why  the  spin-off  is  being  requested; 

•  What  part  of  the  field  of 
membership  is  to  be  spun  off; 

•  Which  assets,  liabihties,  shares,  and 
capital  are  to  be  transferred; 

•  The  financial  impact  the  spin-off 
will  have  on  the  affected  credit  unions; 

•  The  ability  of  the  acquiring  credit 
union  to  effectively  serve  the  new 
members; 

•  The  proposed  spin-off  date;  and 

•  Disclosure  to  the  members  of  the 
requirements  set  forth  above. 

'The  spin-off  request  must  also  include 
current  financial  statements  bom  the 
affected  credit  unions  and  the  proposed 
voting  ballot. 

For  federal  credit  unions  spinning  off 
a  group,  membership  notice  and  voting 
requirements  and  procedures  are  the 
same  as  for  mergers  (see  Part  708  of  the 
NCUA  Rules  and  Regulations),  except 
that  only  the  members  directly  affected 
by  the  spin-off — those  whose  shares  are 
to  be  transferred — are  permitted  to  vote. 
Members  whose  shares  are  not  being 
transferred  will  not  be  afforded  the 
opportunity  to  vote.  Voting 
requirements  for  federally  insured  state 
credit  unions  are  governed  by  state  law. 

Spin-offs  involving  federally  insured 
credit  unions  in  different  NCUA  regions 
must  be  approved  by  all  regional 
directors  where  the  credit  unions  are 
located  and  the  state  regulators,  as 
applicable.  Spin-offs  in  the  same  region 
also  require  approval  by  the  state 
regulator,  as  applicable. 

IV.E— Overlaps 

IV.E.1— General 

An  overlap  exists  when  a  group  of 
persons  is  eligible  for  membership  in 
two  or  more  credit  unions,  including 
state  charters.  An  overlap  is  permitted 
when  the  expansion's  beneficial  effect 
in  meeting  the  convenience  and  needs 
of  the  members  of  the  group  proposed 
to  be  included  in  the  field  of 
membership  clearly  outweighs  any 
adverse  effect  on  the  overlapped  credit 
union. 
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Proposed  or  existing  credit  unions 
must  investigate  the  possibility  of  an 
overlap  prior  to  submitting  an 
application  for  a  proposed  charter  or 
expansion. 

When  an  overlap  situation  does  arise, 
officials  of  the  expanding  credit  union 
must  ascertain  the  views  of  the 
overlapped  credit  union.  If  the 
overlapped  credit  union  does  not  object, 
the  applicant  must  submit  a  letter  or 
other  documentation  to  that  effect.  If  the 
overlapped  credit  imion  does  not 
respond,  the  expanding  credit  union 
must  notify  NCUA  in  writing  of  its 
attempt  to  obtain  the  overlapped  credit 
union's  comments. 

NCUA  will  generally  not  approve  an 
overlap  unless  the  expansion's 
beneficial  effect  in  meeting  the 
convenience  and  needs  of  the  members 
of  the  group  proposed  to  be  included  in 
field  of  membership  clearly  outweighs 
any  adverse  effect  on  the  overlapped 
credit  union. 

In  reviewing  the  overlap,  the  regional 
director  will  consider: 

•  The  view  of  the  overlapped  credit 
imion(s]; 

•  Whether  the  overlap  is  incidental  in 
nature — the  group  of  persons  in 
question  is  so  small  as  to  have  no 
material  effect  on  the  original  credit 
union; 

•  Whether  there  is  limited 
participation  by  members  or  employees 
of  the  group  in  the  original  credit  union 
after  the  expiration  of  a  reasonable 
period  of  time; 

•  Whether  the  original  credit  imion 
fails  to  provide  requested  service; 

•  Financial  effect  on  the  overlapped 
credit  union; 

•  The  desires  of  the  group(s); 

•  The  desire  of  the  sponsor 
organization;  and 

•  The  best  interests  of  the  affected 
group  and  the  credit  union  members 
involved. 

Generally,  if  the  overlapped  credit 
union  does  not  object,  and  NCUA 
determines  that  there  is  no  safety  and 
soundness  problem,  the  overlap  will  be 
permitted. 

Potential  overlaps  of  a  federally 
insured  state  credit  union's  field  of 
membership  by  a  federal  credit  imion 
wall  generally  be  analyzed  in  the  same 
way  as  if  two  federal  credit  unions  were 
involved.  Where  a  federally  insured 
state  credit  imion's  field  of  membership 
is  broadly  stated,  NCUA  will  exclude  its 
field  of  membership  fi'om  any  overlap 
protection. 

New  charter  applicants  and  every 
select  group  which  comes  before  the 
regional  director  for  affiliation  with  an 
existing  federal  credit  union  must 
advise  the  regional  director  in  writing 


whether  the  group  is  included  within 
the  field  of  membership  of  any  other 
credit  union.  If  cases  arise  where  the 
assurance  given  to  a  regional  director 
concerning  unavailability  of  credit 
union  service  is  inaccurate,  the 
misinformation  is  groimds  for  removal 
of  the  group  from  die  federal  credit 
union's  charter. 

Generally,  NCUA  will  permit  multiple 
group  federal  credit  unions  to  overlap 
community  charters  without  performing 
an  overlap  analysis. 

rV.E.2 — Overlap  Issues  as  a  Result  of 
Organizational  Restructuring 

A  federal  credit  imion's  field  of 
membership  will  always  be  governed  by 
the  field  of  membership  descriptions 
contained  in  Section  5  of  its  charter. 
Where  a  sponsor  organization  expands 
its  operations  internally,  by  acquisition 
or  otherwise,  the  credit  union  may  serve 
these  new  entrants  to  its  field  of 
membership  if  they  are  part  of  any 
select  group  listed  in  Section  5.  Where 
acquisitions  are  made  which  add  a  new 
subsidiary,  the  group  cannot  be  served 
until  the  subsidiary  is  included  in  the 
field  of  membership. 

Overlaps  may  occur  as  a  result  of 
restructuring  or  merger  of  the  parent 
organization.  When  such  overlaps 
occur,  each  credit  union  must  request  a 
field  of  membership  amendment  to 
reflect  the  new  groups  each  vdshes  to 
serve.  NCUA  will  review  these  requests 
as  it  does  any  select  group  addition.  The 
credit  union  can  continue  to  serve  any 
current  group  in  its  field  of  membership 
that  is  acquiring  a  new  group  or  has 
been  acquired  by  a  new  group.  The  new 
group  cannot  be  served  by  the  credit 
union  until  the  field  of  membership 
amendment  is  approved  by  NCUA. 

In  addition,  credit  unions  must 
submit  to  NCUA  documentation 
explaining  the  restructuring  and 
providing  information  regarding  the 
new  organizational  structure.  To  help  in 
future  monitoring  of  overlaps,  the  credit 
union  must  identify  divisions  and 
subsidiaries  and  the  locations  of  each. 
Where  the  sponsor  and  its  employees 
desire  to  continue  service,  NCUA  may 
use  wording  such  as  the  following: 

•  Employees  of  MHS  Corporation, 
formerly  a  subsidiary  of  Tool, 
Incorporated,  located  in  Charleston, 
South  Carolina. 

rV.E.3 — ^Exclusionary  Clauses 

An  exclusionary  clause  is  a  limitation 
which  precludes  the  credit  union  fit>m 
serving  the  primary  members  of  a 
portion  of  a  group  otherwise  included  in 
its  field  of  membership. 

When  NCUA  determines  that  overlap 
protection  is  appropriate  for  safety  and 


soundness  reasons,  an  exclusionary 
clause  will  be  included  in  the 
expanding  federal  credit  union's 
charter. 

Exclusionary  clauses  are  very  difficult 
for  credit  unions  and  NCUA  to  monitor 
properly.  Additionally,  exclusionary 
clauses  can  be  ineffective  or  create 
obvious  inequities— one  spouse  may  be 
eligible  for  membership  in  a  federal 
credit  union  while  the  other  may  not; 
one  employee  may  be  eligible  for  credit 
union  service  while  a  co-worker  may 
not.  If,  for  safety  and  soundness  reasons, 
an  exclusionary  clause  is  appropriate, 
the  overlap  protection  only  applies  to 
primary  members,  which  may  only 
provide  limited  protection. 

One  example  of  an  appropriate  use  of 
an  exclusionary  clause  may  be  where 
there  is  a  merger  of  two  corporations 
served  by  two  credit  unions  which  will 
continue  to  serve  their  groups  as  they 
had  prior  to  their  sponsors' 
consolidation.  The  addition  of  an 
exclusionary  clause  to  the  field  of 
membership  of  one  or  both  of  the  credit 
unions  may  be  the  best  way  to  clarify 
the  division  of  service  responsibility 
within  the  new  corporate  entity. 

When  an  exclusionary  clause  is 
included  in  a  federal  credit  union's  field 
of  membership,  NCUA  will  define: 

•  The  identity  of  the  group; 

•  Whether  the  exclusion  is  to  apply  to 
the  entire  group  or  only  to  those  who 
are  actually  members  of  another  credit 
union; 

•  Whether  the  exclusion  is  to  apply 
only  to  the  current  members  of  the 
group  or  to  future  members  as  well;  and 

•  Whether  the  exclusion  is  to  apply 
for  a  limited  time  period. 

Examples  of  exclusionary  wording 
are: 

•  Persons  who  work  for  Monty  Sugar 
Company,  except  those  who  work  in, 
are  paid  fi'om,  or  are  supervised  from 
San  Francisco,  California. 

•  Persons  who  work  for  the  EWJ.  Co., 
except  those  employed  by  the  JEC 
Division  as  of  June  30, 1997. 

•  Persons  who  work  for  KLB  Co, 
except  those  who  were  members  of  the 
St.  Bonaventure  Federal  Credit  Union  as 
of  June  30, 1997. 

Exclusionary  clauses  granted  prior  to 
the  adoption  of  this  new  chartering 
manual  will  remain  in  effect  unless  the 
two  credit  unions  agree  to  remove  them. 
This  requires  NCUA  approval. 

IV.F— Charter  Conversion 

A  multiple  common  bond  federal 
credit  union  may  apply  to  convert  to 
any  other  type  of  charter  provided  the 
field  of  membership  requirements  of  the 
new  charter  type  are  met.  Groups  within 
the  existing  charter  which  caimot 
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qualify  in  the  new  charter  can  not  be 
served  except  for  members  of  record. 

In  order  to  support  a  case  for  a 
conversion,  the  applicant  federal  credit 
union  may  be  required  to  develop  a 
detailed  business  plan  as  specified  in 
Chapter  1,  Section  IV.D. 

IV.G — Removal  of  Groups  From  the 
Field  of  Membership 

A  credit  union  may  request  removal 
of  a  group  from  its  field  of  membership 
for  various  reasons.  The  most  common 
reasons  for  this  type  of  amendment  are: 

•  The  group  is  wdthin  the  overlapping 
field  of  membership  of  two  credit 
unions  and  one  wishes  to  discontinue 
service; 

•  The  federal  credit  union  cannot 
continue  to  provide  adequate  service  to 
the  group; 

•  The  group  has  ceased  to  exist; 

•  The  group  does  not  respond  to 
repeated  requests  to  contact  the  credit 
union  or  refuses  to  provide  needed 
support;  or 

•  The  group  initiates  action  to  be 
removed  from  the  field  of  membership. 

When  a  federal  credit  union  requests 
an  amendment  to  remove  a  group  from 
its  field  of  membership,  the  regional 
director  will  determine  why  the  credit 
union  wishes  to  remove  the  group  and 
whether  the  existing  members  of  the 
group  will  continue  membership.  If  the 
regional  director  concurs  with  the 
request,  membership  may  continue  for 
those  who  are  already  members  under 
the  "once  a  member,  always  a  member" 
provision  of  the  Federal  Credit  Union 
Act. 

IV.H — Other  Persons  Sharing  Common 
Bond 

A  number  of  persons,  by  virtue  of 
their  close  relationship  to  a  common 
bond  group,  may  be  included,  at  the 
charter  applicant's  option,  in  the  field  of 
membership.  These  include  the 
foUovtring: 

•  Spouses  of  persons  who  died  while 
within  the  field  of  membership  of  this 
credit  union; 

•  Employees  of  this  credit  union; 

•  Persons  retired  as  pensioners  or 
annuitants  from  the  above  employment; 

•  Volunteers; 

•  Members  of  their  immediate 
families;  and 

•  Organizations  of  such  persons. 
"Members  of  their  immediate 

families"  is  defined  as  related  persons 
i.e.,  blood,  marriage,  or  other  recognized 
family  relationships  in  the  same 
household  (under  the  same  roof),  or  if 
not  in  the  same  household,  as  a 
grandparent,  parent,  spouse,  sibling, 
child,  or  grandchild.  For  the  purposes  of 
this  definition,  immediate  family 


member  includes  stepparents, 
stepchildren,  and  stepsiblings.  The 
immediate  family  member  must  be 
related  to  the  credit  union  member. 

Volunteers,  by  virtue  of  their  close 
relationship  with  a  sponsor  group,  may 
be  included.  Examples  include 
volunteers  working  at  a  hospital  or 
church. 

Under  the  Federal  Credit  Union  Act, 
once  a  person  becomes  a  member  of  the 
credit  union,  such  person  may  remain  a 
member  of  the  credit  union  until  the 
person  chooses  to  wdthdraw  or  is 
expelled  from  the  membership  of  the 
credit  union.  This  is  commonly  referred 
to  as  "once  a  member,  always  a 
member." 

V — Community  Charter  Requirements 

V.A.I— General 

Community  charters  must  be  based, on 
"a  well-defined  local  community, 
neighborhood,  or  rural  district."  NCUA 
policy  is  to  limit  the  community  to  a 
single,  geographically  well-defined  area 
where  individuals  have  common 
interests  or  interact. 

NCUA  recognizes  four  types  of 
affinity  on  whidi  a  community  charter 
can  be  based — persons  who  live  in, 
worship  in,  attend  school  in,  or  work  in 
the  community.  Businesses  and  other 
legal  entities  within  the  community 
boundaries  may  also  qualify  for 
membership.  More  than  one  credit 
union  may  serve  the  same  community 
area  provided  there  are  no  safety  and 
soundness  concerns  and  it  is 
^onomically  feasible.  Given  the 
diversity  of  community  characteristics 
throughout  the  country  and  NCUA's 
goal  of  making  credit  union  service 
available  to  all  eligible  groups  who  wish 
to  have  it,  NCUA  has  estabhsbed  the 
following  requirements  for  community 
charters: 

•  The  geographic  area's  boundaries 
must  be  clearly  defined; 

•  The  charter  applicant  must 
establish  that  the  area  is  a  "well-defined 
local,  community,  neighborhood,  or 
rural  district;"  and 

•  The  residents  must  have  common 
interests  or  interact. 

V.A.2  — ^Documentation  Requirements 

In  addition  to  the  documentation 
requirements  set  forth  in  Chapter  1  to 
charter  a  credit  union,  a  community 
credit  union  applicant  must  provide 
special  documentation  addressing  the 
proposed  area  to  be  served  and 
community  service  policies. 

A  community  credit  union  is  unique 
in  that  it  must  meet  the  statutory 
requirements  that  the  proposed 
community  area  is  (1)  well-defined,  and 


(2)  a  local  community,  neighborhood,  or 
rural  district. 

"Well-defined"  means  the  proposed 
area  has  specific  geographic  boundaries. 
Geographic  boundaries  may  include  a 
city,  township,  county  (or  its  poUtical 
equivalent),  or  clearly  identifiable 
neighboriiood.  Although  congressional 
districts  or  other  political  boundaries 
which  are  subject  to  occasional  change, 
and  state  boundaries  are  well-defined 
areas,  they  do  not  meet  the  second 
requirement  that  the  proposed  area  be  a 
local  community,  neighborhood,  or 
rural  district. 

The  meaning  of  local  conununity, 
neighborhood,  or  rural  district  includes 
a  variety  of  factors.  Most  prominent  is 
the  requirement  that  the  residents  of  the 
proposed  community  area  interact  or 
have  common  interests.  In  determining 
interaction  and/or  common  interests,  a 
number  of  factors  become  relevant.  For 
example,  the  existence  of  a  single  major 
trade  area,  shared  governmental  or  dvic 
facilities,  or  area  newspaper  is 
significant  evidence  of  community 
interaction  and/or  common  interests. 
Conversely,  numerous  trade  areas, 
multiple  taxing  authorities,  and 
multiple  pohtical  jurisdictions,  tend  to 
diminish  the  characteristics  of  a  local 
area. 

Population  and  geographic  size  are 
also  significant  factors  in  determining 
whether  the  area  is  local  in  natuire.  A 
large  population  in  a  small  geographic 
area  or  a  small  population  in  a  large 
geographic  area,  may  meet  NCUA 
community  chartering  requirements.  For 
example,  an  ethnic  neighborhood,  a 
rural  area,  a  city,  and  a  county  with  less 
than  300,000  residents  will  generally 
have  sufficient  interaction  and/or 
common  interests  to  meet  community 
charter  requirements. 

Conversely,  a  larger  population  in  a 
large  geographic  area  may  not  meet 
NCUA  community  chartering 
requirements.  It  is  more  difficult  for  a 
major  metropoUtan  dty^  a  densely 
populated  county,  or  an  area  covering 
multiple  counties  with  significant 
population  to  have  sufficient  interaction 
and/or  common  interests,  and  to 
therefore  demonstrate  that  these  areas 
meet  the  requirement  of  being  "local." 
In  such  cases,  the  burden  of 
demonstrating  interaction  and/or 
common  interests  will  be  greater  than 
the  evidence  necessary  for  a  smaller  and 
less  densely  populated  area. 

In  most  cases,  for  a  community  credit 
union,  the  "well-defined  local 
community,  neighborhood,  or  rural 
district"  requirement  will  be  met  if  the 
area  to  be  served  is  in  a  recognized 
single  poUtical  jurisdiction,  i.e.,  a 
county  or  its  political  equivalent  or  any 
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political  subdivisions  contained  therein, 
and  if  the  population  of  the  requested 
well-defined  area  does  not  exceed 
300,000.  If  the  proposed  area  meets  this 
criteria,  the  credit  union  must  only 
submit  a  letter  describing  how  the  area 
meets  the  standards  for  community 
interaction  or  common  interests.  If 
NCUA  does  not  find  sufficient  evidence 
of  community  interaction  or  common 
interests,  more  detailed  documentation 
will  be  necessary  to  support  that  the 
proposed  area  is  a  well-defined 
community.  The  credit  union  must  also 
provide  evidence  of  the  political 
jurisdiction  and  population. 

If  the  area  to  be  served  is  not 
contained  within  a  recognized  single 
political  jurisdiction  or  if  the  population 
of  the  area  to  be  served  exceeds  300,000, 
or  if  required  by  NCUA,  the  application 
must  include  documentation  to  support 
that  it  is  a  well-defined  local 
commimity,  neighborhood,  or  rural 
district.  Some  of  that  documentation 
may  include: 

•  The  defined  political  jurisdictions; 

•  Major  trade  areas  (shopping 
patterns  and  traffic  flows); 

•  Shared/common  facilities  (for 
example,  educational,  medical,  police 
and  fire  protection,  school  district, 
water,  etc.); 

•  Organizations  and  clubs  within  the 
community  area; 

•  Newspapers  or  other  periodicals 
published  for  and  about  the  area; 

•  Maps  designating  the  area  to  be 
served.  One  map  must  be  a  regional  or 
state  map  with  the  proposed  community 
outlined.  The  other  map  must  outline 
the  proposed  community  and  the 
identifying  geographic  characteristics  of 
the  surrounding  areas; 

•  Common  characteristics  and 
background  of  residents  (for  example, 
income,  religious  beliefs,  primary  ethnic 
groups,  similarity  of  occupations, 
household  types,  primary  age  group, 

etc.);  or 

•  Other  documentation  that 
demonstrates  that  the  area  is  a 
community  where  individuals  have 
common  interests  or  interact. 

A  new  or  converting  credit  union 
must  provide  a  list  of  federally  insured 
credit  unions  presently  in  the  area  and 
evidence  that  these  credit  unions  were 
contacted  regarding  the  community 
charter. 

A  community  credit  union  is 
frequently  more  susceptible  to 
competition  from  other  local  financial 
institutions  and  generally  does  not  have 
substantial  support  from  any  single 
sponsoring  company  or  association.  As 
a  result,  a  community  credit  union  will 
often  encounter  financial  and 
operational  factors  that  differ  from  an 


occupational  or  associational  charter.  Its 
diverse  membership  may  require  special 
marketing  programs  targeted  to  different 
segments  of  the  community.  For 
example,  the  lack  of  payroll  deduction 
creates  special  challenges  in  the 
development  of  savings  promotional 
programs  and  in  the  collection  of  loans. 

Accordingly,  it  is  essential  for  the 
proposed  community  credit  union  to 
develop  a  detailed  and  practical 
business  plan  for  at  least  the  first  two 
years  of  operation.  The  proposed  credit 
union  must  not  only  address  the 
documentation  requirements  set  forth  in 
Chapter  1,  but  also  focus  on  the 
accomplishment  of  the  unique  financial 
and  operational  factors  of  a  community 
charter. 

Commimity  credit  unions  will  be 
expected  to  follow,  to  the  fullest  extent 
economically  possible,  the  marketing 
and/or  business  plan  submitted  with 
their  application.  The  community  credit 
union  will  be  expected  to  regularly 
review  its  business  plan  as  well  as 
membership  and  loan  penetration  rates 
throughout  the  community  to  determine 
if  the  entire  community  is  being 
adequately  served. 

V.A.3 — Special  Documentation 
Requirements  for  a  Converting  Credit      * 
Union 

An  existing  federal  credit  union  may 
apply  to  convert  to  a  community 
charter.  Groups  currently  in  the  credit 
union's  field  of  membership  but  outside 
the  new  community  credit  union's 
boundaries  may  not  be  included  in  the 
new  community  charter. 

The  documentation  requirements  set 
forth  in  section  V.A.2  must  be  met 
before  a  commimity  charter  can  be 
approved.  Demonstrating  community 
support,  as  discussed  in  Chapter  1,  is 
not  required  for  converting  credit 
unions.  In  order  to  support  a  case  for  a 
conversion  to  community  charter,  the 
applicant  federal  credit  union  must 
develop  a  business  plan  incorporating 
the  following  data: 

•  Current  financial  statements, 
including  the  income  statement  and  a 
summary  of  loan  delinquency; 

•  Pro  forma  financial  statements  for 
the  first  two  years  after  the  proposed 
conversion,  including  assumptions-^ 
e.g..  member,  share,  loan,  and  asset 
growth; 

•  Financial  services  to  be  provided  to 
members; 

•  Location  of  service  facilities; 

•  Anticipated  financial  impact  on  the 
credit  union  in  terms  of  need  for 
additional  employees  and  fixed  assets; 
and 

•  Anticipated  financial  impact  on  the 
credit  union  of  not  being  able  to  serve 


new  members  of  existing  groups  that  are 
located  outside  of  the  community 
boundaries.  The  credit  union  should 
also  identify  alternative  financial 
services  available  to  those  groups. 

Before  approval  of  an  application  to 
convert  to  a  commimity  credit  union, 
NCUA  must  be  satisfied  that  the 
institution  will  be  viable  and  that  it  will 
provide  needed  services  to  its  members. 

V.A.4 — Community  Boundaries 

The  geographic  boundaries  of  a 
community  federal  credit  union  are  the 
areas  defined  in  its  charter,  usually  with 
north,  east,  south,  and  west  boundaries. 

A  community  that  is  a  recognized 
legal  entity,  may  be  stated  in  the  field 
of  membership — for  example,  "Gus 
Township,  Texas"  or  "Kristi  County, 
Virginia." 

V.A.5 — Special  Community  Charters 

A  community  field  of  membership 
may  include  persons  who  work  or 
attend  school  in  a  particular  industrial 
park,  shopping  mall,  office  complex,  or 
similar  development.  The  proposed 
field  of  membership  must  have  clearly 
defined  geographic  boundaries. 

V.A.6— Sample  Community  Fields  of 
Membership 

A  community  charter  does  not  have  to 
include  all  four  affinities  (i.e.,  residing, 
working,  worshipping,  or  going  to 
school  in  a  community).  Some  examples 
of  community  fields  of  membership  are: 

•  Persons  who  live,  work,  worship,  or 
attend  school  in,  and  businesses  located 
in  the  area  of  Johnson  City,  Tennessee, 
bounded  by  Fern  Street  on  the  north, 
Long  Street  on  the  east.  Fourth  Street  on 
the  south,  and  Elm  Avenue  on  the  west; 

•  Persons  who  live  or  work  in  Green 
County,  Maine; 

•  Persons  who  live,  worship,  or  work 
in  and  businesses  and  other  legal 
entities  located  in  Independent  School 
District  No.  1,  DuPage  County,  Illinois; 

•  Persons  who  live,  worship,  work,  or 
attend  school  at  the  University  of 
Dayton,  in  Dayton,  Ohio;  or 

•  Persons  who  work  for  businesses 
located  in  Clifton  Country  Mall,  in 
Clifton  Park,  New  York. 

Some  examples  of  insufficiently 
defined  community  field  of  membership 
definitions  are: 

•  Persons  who  live  or  work  within 
and  businesses  located  within  a  ten- 
mile  radius  of  Washington,  D.C.  (using 
a  radius  does  not  establish  a  well- 
defined  area);  or 

•  Persons  who  live  or  work  in  the 
industrial  section  of  New  York,  New 
York,  (not  a  well-defined  neighborhood, 
community,  or  rural  district). 
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Some  examples  of  unacceptable  local 
communities,  neighborhoods,  or  rural 
districts  are: 

•  Persons  who  live  or  work  in  the 
Greater  Boston  Metropolitan  Area,  (does 
not  meet  the  definition  of  local 
community,  neighboihood.  or  ruial 
district). 

•  Persons  who  live  or  work  in  the 
State  of  California,  (does  not  meet  the 
definition  of  local  community, 
neighborhood,  or  rural  district). 

V.B — Field  (^Membership  Amendments 

A  community  credit  imion  may 
amend  its  field  of  membership  by 
redefining  its  geographic  boundaries, 
including  additional  affinities,  or 
removing  exclusionary  clauses.  Persons 
who  live,  work,  worship,  or  attend 
school  within  the  proposed  well- 
defined  local  community,  neighborhood 
or  rural  district  must  have  common 
interests  or  interact.  The  burden  of  proof 
for  establishing  existence  of  the 
community  is  placed  upon  the  applicant 
credit  union. 

Prior  to  granting  a  field  of 
membership  expansion,  NCUA  will 
examine  the  expansion's  potential  effect 
on  the  credit  union's  operations  and 
financial  condition  and  its  likely  impact 
on  other  credit  unions. 

Generally,  if  a  community  credit 
union  applies  to  amend  its  geographic 
boundaries,  or  an  occupational  or 
associational  credit  union  applies  to 
convert  to  a  community  charter,  an 
NCUA  staff  member  will  make  an  on- 
site  evaluation  of  the  proposal. 

V.C—NCUA  Procedures  for  Amending 
the  Field  of  Membership 

V.Cl— General 

All  requests  for  approval  to  amend  a 
community  credit  union's  charter  must 
be  submitted  to  the  appropriate  regional 
director.  If  a  decision  cannot  be  made 
witbin  a  reasonable  period  of  time,  the 
regional  director  will  notify  the  credit 
union. 

V.C.2— NCUA's  Decision 

The  financial  and  operational 
condition  of  the  requesting  credit  union 
will  be  considered  in  every  instance. 
The  economic  advisability  of  expanding 
the  field  of  membership  of  a  credit 
union  witb  financial  or  ojierational 
problems  must  be  carefully  considered. 

In  most  cases,  field  of  membership 
amendments  will  only  be  approved  for 
credit  unions  that  are  operating 
satisfactorily.  Generally,  if  a  federal 
credit  union  is  having  difficulty 
providing  service  to  its  current 
membership,  or  is  experiencing 
financial  or  other  operational  problems. 


it  may  have  more  difficulty  serving  an 
expanded  field  of  membership. 

Occasionally,  however,  an  expanded 
field  of  membership  may  provide  the 
basis  for  reversing  current  financial 
problems.  In  such  cases,  an  amendment 
to  expand  the  field  of  membership  may 
be  granted  notwithstanding  the  credit 
union's  financial  or  operational 
problems.  The  applicant  credit  union 
must  clearly  establish  that  the  expanded 
field  of  membership  is  in  the  best 
interest  of  the  members  and  will  not 
increase  the  risk  to  the  NCUSIF. 

V.C.3— NCUA  Approval 

If  the  requested  amendment  is 
approved  by  NCUA.  the  credit  imion 
will  be  issued  an  amendment  to  Section 
5  of  its  charter. 

V.C.4— NCUA  Disapproval 

When  NCUA  disapproves  any 
application  to  amend  the  field  of 
membership,  in  whole  or  in  part,  under 
this  chapter,  the  applicant  will  be 
informed  in  writing  of  the: 

•  Specific  reasons  for  the  action; 

•  If  appropriate,  options  or 
suggestions  that  could  be  considered  for 
gaining  approval;  and 

•  Appeal  procedures. 

V.C.5 — Appeal  of  Regional  Director 
Decision 

If  a  field  of  membership  expansion, 
merger,  or  spin-off  is  denied  by  the 
regional  director,  the  federal  credit 
union  may  appeal  the  decision  to  the 
NCUA  Board.  An  appeal  must  be  sent  to 
the  appropriate  regional  office  within  60 
days  of  the  date  of  denial  and  must 
address  the  specific  reason(s)  for  the 
denial.  The  regional  director  will  then 
forward  the  appeal  to  the  NCUA  Board. 
NCUA  central  office  staff  will  make  an 
independent  review  of  the  facts  and 
present  the  appeal  to  the  NCUA  Board 
with  a  recommendation. 

Before  appealing,  the  credit  union 
may,  within  30  days  of  the  denial, 
provide  supplemental  information  to 
the  regional  director  for  reconsideration. 
The  request  will  not  be  considered  as  an 
appeal,  but  a  request  for  reconsideration 
by  the  regional  director.  The  regional 
director  will  have  30  business  days  fit>m 
the  date  of  the  receipt  of  the  request  for 
reconsideration  to  make  a  final  decision. 
If  the  charter  amendment  is  again 
denied,  the  credit  union  may  proceed 
with  the  appeal  process  to  the  NCUA 
Board  within  60  days  of  the  date  of  the 
last  denial  by  the  regional  director. 


V.D — Mergers,  Purchase  and 
Assumptions,  and  Spin-Offs 

There  are  three  additional  ways  a 
community  federal  credit  union  can 
expand  its  field  of  membership: 

•  By  taking  in  the  field  of 
membership  of  another  credit  union 
through  a  standard  or  emergency 
merger:   - 

•  By  taking  in  the  field  of 
membership  through  a  standard  or 
onergmcy  purchase  and  assumption 
(P&A);  or 

•  By  taking  a  portion  of  another  credit 
uni(m's  field  of  membership  through  a 
spin-off. 

V.D.I— Standard  Mergers 

Generally,  the  requirements 
applicable  to  field  of  membership 
expansions  apply  to  mergers  where  the 
continuing  credit  union  is  a  community 
federal  charter. 

Where  both  credit  unions  are 
community  charters,  the  continuing 
credit  union  must  meet  the  criteria  for 
expanding  the  community  boundaries. 
A  community  credit  union  can  not 
merge  into  a  single  occupational/ 
associational,  or  multiple  common  bond 
credit  union,  except  in  an  emergency 
merger.  However,  a  single  occupational/ 
associational,  or  multiple  common  bond 
credit  union  can  merge  into  a 
community  charter  as  long  as  the 
merging  credit  union  has  a  service 
facility  within  the  community 
boundaries  or  a  majority  of  the  merging 
credit  union's  field  of  membership 
would  qualify  for  membership  in  the 
new  community  charter.  While  a 
community  charter  may  take  in  an 
occupational,  associational,  or  multiple 
group  credit  union  in  a  merger,  it  will 
remain  a  community  charter. 

Groups  within  the  merging  credit 
union's  field  of  membership  located 
outside  of  the  community  boundaries 
may  not  continue  to  be  served. 
However,  the  credit  union  may  continue 
to  serve  members  of  record. 

Where  a  state  credit  union  is  merging 
into  a  community  federal  credit  union, 
the  continuing  federal  credit  union's 
field  of  membership  will  be  worded  in 
accordance  with  NCUA  policy.  Any 
subsequent  field  of  membership 
expansions  must  comply  with 
applicable  amendment  procedures. 

Mergers  must  be  approved  by  the 
NCUA  regional  director  where  the 
continuing  credit  union  is  located,  with 
the  concurrence  of  the  regional  director 
of  the  merging  credit  union,  and,  as 
applicable,  the  state  regulators. 

V.D.2 — Emergency  Mergers 

An  emergency  merger  may  be 
approved  by  NCUA  without  regard  to 
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field  of  membership  requirements  or 
other  legal  constraints.  An  emergency 
merger  involves  NCUA's  direct 
intervention  and  approval.  The  credit 
union  to  be  merged  must  either  be 
insolvent  or  likely  to  become  insolvent, 
and  NCUA  must  determine  that: 

•  An  emergency  requiring 
expeditious  action  exists; 

•  Other  alternatives  are  not 
reasonably  available;  and 

•  The  public  interest  would  best  be 
served  by  approving  the  merger. 

If  not  corrected,  conditions  that  could 
lead  to  insolvency  include,  but  are  not 
limited  to: 

•  Abandonment  by  management; 

•  Loss  of  sponsor; 

•  Serious  and  persistent  record 
keeping;  or 

•  Serious  and  persistent  operational 
concerns. 

In  an  emergency  merger  situation, 
NCUA  will  t^e  an  active  role  in  finding 
a  suitable  merger  partner  (continuing 
credit  union).  NCUA  is  primarily 
concerned  that  the  continuing  credit 
union  has  the  financial  strength  and 
management  expertise  to  absorb  the 
troubled  credit  imion  without  adversely 
affecting  its  own  financial  condition  and 
stabiUty. 

As  a  stipulated  condition  to  an 
emergency  merger,  the  field  of 
membership  of  the  merging  credit  union 
may  be  transferred  intact  to  the 
continuing  federal  credit  union  without 
regard  to  any  field  of  membership 
restrictions,  including  the  service 
facility  requirement,  without  changing 
the  character  of  the  continuing  federal 
credit  union  for  future  amendments. 
Under  this  authority,  a  federal  credit 
union  may  take  in  any  dissimilar  field 
of  membership. 

Even  though  the  merging  credit  imion 
is  a  single  common  bond  credit  imion 
or  multiple  common  bond  credit  union 
or  community  credit  union,  the 
continuing  credit  union  will  remain  a 
commimity  charter.  Futtire  community 
expansions  will  be  based  on  the 
continuing  credit  union's  origined 
community  area. 

Emergency  mergers  involving 
federally  insured  credit  imions  in 
different  NCUA  regions  must  be 
approved  by  the  regional  director  where 
the  continuing  credit  union  is  located, 
with  the  concurrence  of  the  regional 
director  of  the  merging  credit  union 
and,  as  applicable,  the  state  regulator. 

V.D.3 — Purchase  and  Assumptions 
(P&As) 

Another  alternative  for  acquiring  the 
field  of  membership  of  a  failing  credit 
union  is  through  a  consolidation  known 
as  a  P&A.  If  the  P&A  is  the  result  of 


insolvency  or  danger  of  insolvency,  then 
the  emergency  merger  provisions  apply 
and  it  is  not  necessary  to  meet  field  of 
membership  requirements. 

A  P&A  has  limited  application 
because,  in  most  instances,  the  failing 
credit  union  must  be  placed  into 
involimtary  liquidation.  However,  in  the 
few  instances  where  a  P&A  may  occur, 
the  assuming  federal  credit  union,  as 
with  emergency  mergers,  may  acquire 
the  entire  field  of  membership. 
Specified  loans,  shares,  and  certain 
other  designated  assets  and  Uabilities 
may  also  be  acquired  without  regard  to 
field  of  membership  restrictions  and 
without  changing  the  character  of  the 
continuing  federal  credit  imion  for 
purposes  of  future  field  of  membership 
amendments. 

If  the  P&A  does  not  meet  the 
emergency  criteria,  then  only  members 
of  record  can  be  obtained  unless  they 
otherwise  qualify  for  membership  in  the 
community  charter. 

P&As  involving  federally  insured 
credit  unions  in  different  NCUA  regions 
must  be  approved  by  the  regional 
director  where  the  continuing  credit 
union  is  located,  with  the  concurrence 
of  the  regional  director  of  the  merging 
credit  union  and,  as  applicable,  the  state 
regulator. 

V.D.4— Spin-Offs 

Generally,  a  spin-off  occurs  when,  by 
agreement  of  the  parties,  a  portion  of  the 
field  of  membership,  assets,  Uabilities, 
shares  and  capital  of  a  credit  union,  are 
transferred  to  a  new  or  existing  credit 
union.  A  spin-off  is  unique  in  that 
usually  one  credit  union  has  a  field  of 
membership  expansion  and  the  other 
loses  a  portion  of  its  field  of 
membership. 

All  field  of  membership  requirements 
apply  regardless  of  whether  the  spin-off 
goes  to  a  new  or  existing  federal  charter. 
,  The  request  for  approval  of  a  spin-off 
must  be  supported  with  a  plan  that 
addresses,  at  a  minimum: 

•  Why  the  spin-off  is  being  requested; 

•  What  part  of  the  field  of 
membership  is  to  be  spun  off; 

•  Whether  the  field  of  membership 
requirements  are  met; 

•  Which  assets,  liabilities,  shares,  and 
capital  are  to  be  transferred; 

•  The  financial  impact  the  spin-off 
will  have  on  the  affected  credit  unions; 

•  The  ability  of  the  acquiring  credit 
union  to  effectively  serve  the  new 
members; 

•  The  proposed  spin-off  date;  and 

•  Disclosure  to  the  members  of  the 
requirements  set  forth  above. 

The  spin-off  request  must  also  include 
current  financial  statements  from  the 
affected  credit  unions  and  the  proposed 
voting  ballot. 


For  federal  credit  unions  spinning  off 
a  portion  of  the  community, 
membership  notice  and  voting 
requirements  and  procedures  are  the 
same  as  for  mergers  (see  Part  708  of  the 
NCUA  Rules  and  Regulations),  except 
that  only  the  members  directly  affected 
by  the  spin-off — those  whose  shares  are 
to  be  transferred — are  permitted  to  vote. 
Members  whose  shares  are  not  being 
transferred  will  not  be  afforded  the 
opportunity  to  vote.  Voting 
requirements  for  federally  insured  state 
credit  unions  are  governed  by  state  law. 

V.E— Overlaps 

V.E.I— General 

Generally,  an  overlap  exists  when  a 
group  of  persons  is  eligible  for 
membership  in  two  or  more  credit 
unions,  including  state  charters.  In 
general,  no  overlap  protection  will  be 
provided  to  single  occupational  and 
associational,  multiple  group,  and 
community  credit  uiiions  bova  another 
community  charter. 

If  safety  and  soundness  concerns 
exist,  NCUA  may,  on  rare  occasions, 
provide  overlap  protection  from  a 
commimity  charter  for  a  limited  period 
of  time,  generally  12  to  24  months. 
Extensions  may  be  granted  for  persistent 
safety  and  soundness  problems. 

A  proposed  credit  union,  an 
expanding  credit  union,  or  credit  unions 
converting  to  a  community  charter, 
must  identify  any  overlapped  credit 
unions  prior  to  submitting  an 
application  for  a  new  proposed  charter 
or  expansion.  A  list  of  overlapped 
federally  insured  credit  unions  must  be 
provided  to  NCUA. 

A  newly  chartered  community  credit 
union  that  has  been  in  existence  less 
than  two  years  (as  opposed  to  a  credit 
union  converting  to  a  community 
charter),  proposing  to  serve  an  area 
where  there  is  no  other  community 
credit  union  service,  can  not  be 
overlapped  by  another  federal 
community  charter  for  a  period  of  one 
year  fi-om  the  effective  date  of  charter. 
If  safety  and  soundness  concerns 
persist,  overlap  protection  can  be 
extended  by  the  regional  director  for  an 
additional  period  of  time,  generally  12 
to  24  months.  This  one  year 
moratorium,  and  possible  extension, 
will  provide  an  opportunity  for  the  new 
charter  to  become  economically  viable. 
New  community  credit  unions  chartered 
after  the  date  of  the  original  commimity 
charter  for  the  same  community  are  not 
entitled  to  overlap  protection. 

V.E.2 — ^Exclusionary  Clauses 

Exclusionary  clauses  are  rarely 
appropriate  for  inclusion  in  a 
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community  credit  union's  field  of 
membership  and  may  only  be  granted  if 
there  are  safety  and  soundness 
concerns.  Exclusionary  clauses  granted 
prior  to  the  adoption  of  this  new 
chartering  manual  will  remain  in  effect 
unless  the  two  credit  unions  agree  to 
remove  them,  or  a  credit  union  petitions 
NCUA  to  remove  an  exclusionary  clause 
and  NCUA  determines  that  removal  is 
in  the  best  interests  of  the  members. 

Where  NCUA  has  determined  that  for 
safety  and  soundness  reasons  an 
exclusionary  clause  must  be  included  in 
the  field  of  membership  of  a  community 
charter,  the  exclusionary  clause  will  be 
for  a  limited  period  of  time  generally  12 
to  24  months.  Extensions  can  only  be 
granted  for  continued  serious  safety  and 
soundness  concerns.  The  timeframe  for 
the  duration  of  the  exclusionary  clause 
vfill  be  specifically  listed  in  Section  5, 
of  the  credit  union's  charter. 

V.F — Charter  Conversions 

Although  rare,  a  community  federal 
credit  union  may  convert  to  a  single 
occupational  or  associational,  or 
multiple  group  credit  union.  The 
converting  credit  union  must  meet  all 
occupational,  associational,  and 
multiple  group  common  bond 
requirements  as  applicable.  The 
converting  credit  union  may  continue  to 
serve  members  of  record  of  the  prior 
field  of  membership  as  of  the  date  of  the 
conversion.  A  change  to  the  credit     - 
union's  field  of  membership  and 
designated  common  bond  will  be 
necessary. 

V.G — Other  Persons  With  a  Relationship 
to  the  Community 

A  number  of  persons  who  have  a 
close  relationship  to  the  community 
may  be  included,  at  the  charter 
applicant's  option,  in  the  field  of 
membership.  These  include  the 
following: 

•  Spouses  of  persons  who  died  while 
within  the  field  of  membership  of  this 
credit  union; 

•  Employees  of  this  credit  union; 

•  Volunteers  in  the  community; 

•  Members  of  their  immediate 
families;  and 

•  Organizations  of  such  persons. 
"Members  of  their  immediate 

families"  is  defined  as  related  persons 
i.e.,  blood,  marriage,  or  other  recognized 
family  relationships  in  the  same 
household  (under  the  same  roof),  or  if 
not  in  the  same  household,  as  a 
grandparent,  parent,  spouse,  sibling, 
child,  or  grandchild.  For  the  purposes  of 
this  definition,  immediate  family 
member  includes  stepparents, 
stepchildren,  and  stepsiblings.  The 


immediate  family  member  must  be 
related  to  the  credit  union  member. 

Under  the  Federal  Credit  Union  Act. 
once  a  person  becomes  a  member  of  the 
credit  union,  such  person  may  remain  a 
member  of  the  credit  union  until  the 
person  chooses  to  withdraw  or  is 
expelled  from  the  membership  of  the 
credit  union.  This  is  commonly  referred 
to  as  "once  a  member,  always  a 
member." 

Chapter  3 — Low-Income  Credit  Unions 
and  Credit  Unions  Serving  Undersenred 
Areas 

I — Introduction 

One  of  the  primary  reasons  for  the 
creation  of  federal  credit  unions  is  to 
make  credit  available  to  people  of 
modest  means  for  provident  and 
productive  purposes.  To  help  NCUA 
fulfill  this  mission,  the  agency  has 
established  special  operational  policies 
for  federal  credit  unions  that  serve  low- 
income  groups  and  underserved  areas. 
The  policies  provide  a  greater  degree  of 
flexibility  that  will  enhance  and 
invigorate  capital  infusion  into  low- 
income  groups,  low-income 
communities,  and  underserved  areas. 
These  unique  policies  are  necessary  to 
provide  credit  unions  serving  low- 
income  groups  with  financial  stability 
and  potential  for  controlled  growth. 

n — Low-Income  Credit  Union 

n.A— Defined 

A  low-income  credit  union  is  defined 
in  Section  701.34  of  the  NCUA  Rules 
and  Regulations  as  one  where  a  majority 
of  its  members  either  earn  less  than  80 
percent  of  the  average  for  all  wage 
earners  as  established  by  the  Bureau  of 
Labor  Statistics,  or  whose  annual 
household  income  falls  at  or  below  80 
percent  of  the  median  household 
income  for  the  nation.  The  term  "low 
income"  also  includes  members  who  are 
full-time  or  part-time  students  in  a 
college,  university,  high  school,  or 
vocational  school. 

To  obtain  a  low-income  designation 
from  NCUA,  an  existing  credit  union 
must  establish  that  a  majority  of  its 
members  meet  the  low-income 
definition.  An  existing  community 
credit  union  that  serves  a  geographic 
area  where  a  majority  of  residents  meet 
the  annual  income  standard  is 
presumed  to  be  serving  predominantly 
low-income  members.  A  low-income 
designation  for  a  new  credit  union 
charter  may  be  based  on  a  majority  of 
the  potential  membership.  The  low- 
income  qualification  must  be 
maintained  in  order  to  retain  the  low- 
income  designation. 


n.B — Special  Programs 

Credit  unions  with  a  low-income 
designation  (except  student  credit 
unions)  have  greater  flexibility  in 
accepting  non  member  deposits  insured 
by  the  NCUSIF,  and  may  offer 
secondary  capital  accounts  to  strengthen 
its  capital  base.  It  also  may  participate 
in  special  funding  programs  such  as  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions 
(CDRLP)  if  it  is  involved  in  the 
stimulation  of  economic  development 
and  community  revitalization  efforts. 

The  CDRLP  provides  both  loans  and 
grants  for  technical  assistance  to  low- 
income  credit  unions.  The  requirements 
for  participation  in  the  revolving  loan 
program  are  in  Part  705  of  the  NCUA 
Rules  and  Regulations.  Only  operating 
credit  unions  are  eligible  for 
participation  in  this  program. 

II.C — Low-Income  Documentation 

A  federal  credit  union  charter 
applicant  or  existing  credit  union 
wishing  to  receive  a  low-income 
designation  should  forward  a  separate 
request  for  the  designation  to  the 
regional  director,  along  with  appropriate 
documentation  supporting  the  request. 

For  community  charter  applicants,  the 
supporting  material  should  include  the 
median  household  income  or  aimual 
wage  figures  for  the  community  to  be 
served.  If  this  information  is 
unavailable,  the  applicant  should 
identify  the  individual  zip  codes  or 
census  tracts  that  comprise  the 
community  and  NCUA  will  assist  in 
obtaining  the  necessary  demographic 
data. 

Similarly,  if  single  occupational  or 
associational  or  multiple  group  common 
bond  charter  appUcants  can  not  supply 
income  data  on  its  potential  members, 
they  should  provide  the  regional 
director  with  a  list  which  includes  the 
number  of  potential  members,  sorted  by 
their  residential  zip  codes,  and  NCUA 
will  assist  in  obtaining  the  necessary 
demographic  data. 

An  existing  credit  union  can  perform 
a  loan  or  membership  survey  to 
determine  if  the  credit  union  is 
primarily  serving  low-income  members. 

n.D— Third  Party  Assistance 

A  low-income  federal  credit  union 
charter  applicant  may  contract  with  a 
third  party  to  assist  in  the  chartering 
and  low-income  designation  process.  If 
the  charter  is  granted,  a  low-income 
credit  union  may  contract  with  a  third 
party  to  provide  necessary  management 
services.  Such  contracts  should  not 
exceed  the  duration  of  one  year  subject 
to  renewal. 
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lI.E— Special  Rules  for  Low-Income 
Federal  Credit  Unions 

In  recognition  of  the  unique  efforts 
needed  to  help  make  credit  union 
service  available  to  low-income  groups, 
NCUA  has  adopted  special  rules  that 
pertain  only  to  low-income  credit  union 
charters,  as  well  as  field  of  membership 
additions  for  low-income  credit  unions. 
These  special  rules  provide  additional 
latitude  to  enable  underserved,  low- 
income  individuals  to  gain  access  to 
credit  union  service. 

NCUA  permits  credit  imion  chartering 
and  field  of  membership  amendments 
based  on  associational  groups  formed 
for  the  sole  purpose  of  making  credit 
union  service  available  to  low-income 
persons.  The  association  must  be 
defined  so  that  all  of  its  members  will 
meet  the  low-income  definition  of 
Section  701.34  of  the  NCUA  Rules  and 
Regulations.  Any  multiple  group  credit 
union  can  add  low-income  associations 
to  their  fields  of  membership. 

A  low-income  community  federal 
credit  imion  has  additional  latitude  in 
serving  persons  who  are  affiliated  with 
the  commvmity.  In  addition  to  serving 
members  who  live,  work,  worship,  or  go 
to  school  in  the  community,  a  low- 
income  community  federal  credit  union 
may  also  serve  persons  who  perform 
volunteer  services,  participate  in 
programs  to  alleviate  poverty  or  distress, 
or  who  participate  in  associations 
headquartered  in  the  community. 

Examples  of  a  low-income  community 
and  an  associational  based  low-income 
federal  credit  union  are  as  follows: 

•  Persons  who  live  in  (the  target 
area);  persons  who  regularly  work, . 
worship,  attend  school,  perform 
volunteer  services,  or  participate  in 
associations  headquartered  in  (the  target 
area);  persons  participating  in  programs 
to  alleviate  poverty  or  distress  which  are 
located  in  [die  target  area);  incorporated 
and  imincorporated  organizations 
located  in  (the  target  area)  or 
maintaining  a  facility  in  (the  target 
area];  and  organizations  of  such  persons. 

•  Members  of  the  Canarsie  Economic 
Assistance  League,  in  Brooklyn,  NY,  an 
association  whose  members  all  meet  the 
low-income  definition  of  Section  701.34 
of  the  NCUA  Rules  and  Regulations. 

Ill — Service  to  Underserved 
Communities 

All  federal  credit  unions  may  include 
in  their  fields  of  membership,  without 
regard  to  location,  communities 
satisfying  the  definition  for  serving 
underserved  areas  in  the  Federal  Credit 
Union  Act.  The  Act  defines  an 
underserved  area  as  a  local  community, 
neighborhood,  or  rural  district  that  is  an 


"investment  area"  as  defined  in  Section 
103(16)  of  the  Community  Development 
Banlcing  and  Financial  Institutions  Act 
of  1994. 

An  investment  area  includes  any  of 
the  following: 

•  An  area  encompassed  or  located  in 
an  Enpowerment  Zone  or  Enterprise 
Community  designated  under  section 
1391  or  the  Internal  Revenue  Code  of 
1996  (26  U.S.C.  1391); 

•  An  area  where  the  percentage  of  the 
population  living  in  poverty  is  at  least 
20  percent  and  the  area  has  significant 
unmet  needs  for  loans  or  equity 
investments; 

•  An  area  in  a  Metropolitan  Area 
where  the  median  family  income  is  at  or 
below  80  percent  of  the  Metropolitan 
Area  median  family  income  or  the 
national  Metropolitan  Area  median 
family  income,  whichever  is  greater; 
and  the  area  has  significant  immet 
needs  for  loans  or  equity  investments; 

•  An  area  outside  of  a  Metropolitan 
Area,  where  the  median  family  income 
is  at  or  below  80  percent  of  the 
statewide  non-Metropolitan  Area 
median  family  income  or  the  national 
non-Metropolitan  Area  median  family 
income,  whichever  is  greater;  and  the 
area  has  significant  unmet  needs  for 
loans  or  equity  investments; 

•  An  area  where  the  unemployment 
rate  is  at  least  1.5  times  the  national 
average  and  the  area  has  significant 
uimiet  needs  for  loans  or  equity 
investments; 

•  An  area  where  the  percentage  of 
occupied  distressed  housing  (as 
indicated  by  lack  of  complete  plumbing 
and  occupancy  of  more  than  one  person 
per  room)  is  at  least  20  percent  and  the 
area  has  significant  unmet  needs  for 
loans  or  equity  investments; 

An  area  located  outside  of  a 
Metropolitan  Area  with  a  county 
population  loss  between  1980  and  1990 
of  at  least  10  percent  and  the  area  has 
significant  unmet  needs  for  loans  or 
equity  investments. 

In  addition,  the  local  community, 
neighborhood,  or  rural  district  must  be 
underserved,  based  on  data  considered 
by  the  NCUA  Board  and  the  Federal 
banking  agencies. 

Once  an  underserved  area  has  been 
added  to  a  federal  credit  union's  field  of 
membership,  the  credit  union  must 
establish  and  maintain  an  office  or 
facility  in  the  community.  A  service 
facility  is  defined  as  a  place  where 
shares  are  accepted  for  members' 
accounts,  loan  applications  are  accepted 
and  loans  are  disbursed.  This  definition 
includes  a  credit  imion  owned  branch, 
a  shared  branch,  a  mobile  branch,  or  a 
credit  union  owned  electronic  facility 
that  meets,  at  a  minimum,  these 


requirements.  This  definition  does  not 
include  an  ATM. 

The  federal  credit  union  adding  the 
imderserved  commimity  must 
document  that  the  commimity  meets  the 
definition  for  serving  underserved  areas 
in  the  Federal  Credit  Union  Act.  The 
charter  type  of  a  federal  credit  union 
adding  such  a  commimity  will  not 
change  and  therefore  the  credit  union 
will  not  be  able  to  receive  the  benefits 
afforded  to  low-income  designated 
credit  unions,  such  as  expanded  use  of 
non  member  deposits  and  access  to  the 
Community  Development  Revolving 
Loan  Program  for  Credit  Unions. 

A  federal  credit  union  that  desires  to 
include  an  underserved  community  in 
its  field  of  membership  must  first 
develop  a  business  plan  specifying  how 
it  will  serve  the  community.  The 
business  plan,  at  a  minimum,  must 
identify  the  credit  and  depository  needs 
of  the  commimity  and  detail  how  the 
credit  union  plans  to  serve  those  needs. 
The  credit  union  will  be  expected  to 
regularly  review  the  business  plan,  as 
well  as  loan  penetration  rates  in  the 
community  to  determine  if  the 
community  is  being  adequately  served. 
NCUA  will  require  periodic  reports  on 
its  service  to  the  underserved 
commimity  and  may  review  the  credit 
union's  service  to  persons  in  the 
community  during  examinations. 

Chapter  4 — Charter  Conversions 

I— Introduction 

A  charter  conversion  is  a  change  in 
the  jurisdictional  authority  under  which 
a  credit  union  operates. 

Federal  credit  unions  receive  their 
charters  from  NCUA  and  are  subject  to 
its  supervision,  examination,  and 
regulation. 

State-chartered  credit  unions  are 
incorporated  in  a  particular  state, 
receiving  their  charter  from  the  state 
agency  responsible  for  credit  unions  and 
subject  to  ihe  state's  regulator.  If  the 
state-chartered  credit  union's  deposits 
are  federally  insured  it  will  also  fall 
under  NCUA's  jurisdiction. 

A  federal  credit  imion's  power  and 
authority  are  derived  from  the  Federal 
Credit  Union  Act  and  NCUA  Rules  and 
Regulations.  State-chartered  credit 
unions  are  governed  by  state  law  and 
regulation.  Certain  federal  laws  and 
regulations  also  apply  to  federally 
insured  state  chartered  credit  unions. 

There  are  two  types  of  charter 
conversions:  federal  charter  to  state 
charter  and  state  cheuter  to  federal 
charter.  Common  bond  and  community 
requirements  are  not  an  issue  from 
NCUA's  standpoint  in  the  case  of  a 
federal  to  state  charter  conversion.  The 
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procedures  and  forms  relevant  to  such 
a  conversion  have  been  included. 

n — Conversion  of»  State  Credit  Union 
to  a  Federal  Credit  Union 

n^  — General  Requirements 

Any  state-chartered  credit  union  may 
apply  to  convert  to  a  federal  credit 
union.  In  order  to  do  so  it  must: 

•  Comply  with  state  law  regarding 
conversion; 

•  File  proof  of  compliance  with 
NCUA; 

•  File  the  required  conversion 
application,  proposed  federal  credit 
union  organization  certificate,  and  other 
documents  with  NCUA; 

•  Comply  with  the  requirements  of 
the  Federal  Credit  Union  Act,  e.g., 
chartering  and  reserve  requirements; 
and 

•  Be  granted  federal  share  insurance 
by  NCUA. 

Conversions  are  treated  the  same  as 
any  initial  application  for  a  federal 
charter,  including  mandatory  on-site 
examination  by  NCUA.  NCUA  will  also 
consult  with  the  appropriate  state 
authority  regarding  the  credit  union's 
current  financial  condition, 
management  expertise,  and  past 
performance.  Since  the  applicant  in  a 
conversion  is  an  ongoing  credit  union, 
the  economic  advisabiUty  of  granting  a 
charter  is  more  readily  determinable 
than  in  the  case  of  an  initial  charter 
applicant. 

A  converting  state  credit  union's  field 
of  membership  must  conform  to 
NCUA's  chartering  policy.  The  field  of 
membership  will  be  phrased  in 
accordance  with  NCUA  chartering 
policy.  Subsequent  changes  must 
conform  to  NCUA  chartering  policy  in 
effect  at  that  time.  The  converting  credit 
union  may  continue  to  serve  members 
of  record. 

If  the  converting  credit  union  is  a 
community  charter  and  the  new  federal 
charter  is  community-based,  it  must 
meet  the  community  field  of 
membership  requirements  set  forth  in 
Chapter  2.  Section  V.  If  the  state 
chartered  credit  union's  community 
boundary  is  more  expansive  than  the 
approved  federal  boundary,  only 
members  of  record  outside  of  the  new 
community  boundary  may  continue  to 
be  served. 

n.B — Submission  of  Conversion 
Proposal  to  NCUA 

The  following  actions  must  be  taken 
before  submitting  a  conversion 
proposal: 

•  The  credit  union  board  must 
approve  a  proposal  for  conversion. 

•  The  Application  to  Convert  (NCUA 
4401)  must  be  completed.  Its  purpose  is 


to  provide  the  regional  director  with 
information  on  the  present  operating 
policies  and  financial  condition  of  the 
credit  union  and  the  reasons  why  the 
conversion  is  desired.  A  continuation 
sheet  may  be  used  if  space  on  the  form 
is  inadequate.  Particular  attention 
should  be  given  to  answering  the 
question  on  the  reasons  for  conversion. 
'These  reasons  should  be  stated  in 
specific  terms,  not  as  generalities. 

•  The  application  must  be 
accompanied  by  all  required 
attachments  including  the  following: 

•  Written  evidence  regarding  whether 
the  state  regulator  is  in  agreement  with 
the  conversion  proposal; 

•  The  Application  and  Agreements 
for  Insurance  of  Accounts  (NCUA  9500); 

•  The  Federal  Credit  Union 
Investigation  Report,  Conversion  of 
State  Charter  to  Federal  Charter  (NCUA 
4000): 

•  The  most  aurent  financial  report 
and  delinquent  loan  schedule;  and 

•  The  C^anization  Certificate  (NCUA 
4008).  Only  Part  (3)  and  the  signatiue/ 
notary  section  of  page  4  should  be 
completed  and,  where  applicable, 
signed  by  the  credit  union  officials.  The 
NCUA  regional  office  will  complete  the 
other  sections  of  this  document. 

If  the  state  charter  is  applying  to 
become  a  federal  community  charter,  it 
must  also  comply  with  the 
documentation  requirements  included 
in  Chapter  2,  Sections  V.A.2  and  V.A.3. 

U.C—NCUA  Consideration  of 
Application  to  Convert 

n.Cl — ^Review  by  the  Regional  Director 

The  application  will  be  reviewed  to 
determine  that  it  is  complete  and  that 
the  proposal  is  in  compliance  with 
Section  125  of  the  Federal  Credit  Union 
Act.  This  review  will  include  a 
determination  that  the  state  credit 
union's  field  of  membership  is  in 
compliance  with  NCUA's  chartering 
poUcies.  The  regional  director  may 
make  further  investigation  into  the 
proposal  and  may  require  the 
submission  of  additional  information  to 
support  the  request  to  convert.  At  this 
point,  NCUA  will  conduct  an  on-site 
review  of  the  credit  union. 

n.C.2— On-Site  Review 

NCUA  will  conduct  an  on-site 
examination  of  the  books  and  records  of 
the  credit  union.  Non-federally  insured 
credit  unions  will  be  assessed  an 
insurance  application  fee. 

II.C.3 — ^Approval  by  the  Regional 
Director  and  Conditions  to  the  Approval 

The  conversion  will  be  approved  by 
the  regional  director  if  it  is  in 


compliance  with  Section  125  of  the 
Federal  Credit  Union  Act  and  meets  the 
criteria  for  federal  insurance.  Where 
applicable,  the  regional  director  will 
specify  any  special  conditions  that  the 
credit  union  must  meet  in  order  to 
convert  to  a  federal  charter,  including 
changes  to  the  credit  union's  field  of 
membership  in  order  to  conform  to 
NCUA's  chartering  policies.  Some  of 
these  conditions  may  be  set  forth  in  a 
Letter  of  Understanding  and  Agreement 
(LUA),  which  requires  the  signature  of 
the  officials  and  the  regional  director. 

II.C.4— Notification 

The  regional  director  will  notify  both 
the  credit  union  and  the  state  regulator 
of  the  decision  on  the  conversion. 

n.D— Action  by  Board  of  Directors 

II.D.1— General 

Upon  being  informed  of  the  regional 
director's  preliminary  approval,  the 
board  must: 

•  Comply  with  all  requirements  of  the 
state  regulator  that  will  enable  the  credit 
union  to  convert  to  a  federal  charter  and 
cease  being  a  state  credit  union; 

•  Obtain  a  letter  or  official  statement 
from  the  state  regulator  certifying  that 
the  credit  union  has  met  all  of  the  state 
requirements  and  will  cease  to  be  a  state 
credit  union  upon  its  receiving  a  federal 
charter.  A  copy  of  this  document  must 
be  submitted  to  the  regional  director; 

•  Obtain  a  letter  &t>m  the  private 
share  insurer  (includes  excess  share 
insurers),  if  applicable,  certifying  that 
the  credit  union  has  met  all  withdrawal 
requirements.  A  copy  of  this  document 
must  be  submitted  to  the  regional 
director;  and 

•  Submit  a  statement  of  the  action 
taken  to  comply  with  any  conditions 
imposed  by  the  regional  director  in  the 
preliminary  approval  of  the  conversion 
proposal  and,  if  applicable,  submit  the 
signed  LUA. 

n.D.2 — ^Application  for  a  Federal 
Charter 

When  the  regional  director  has 
received  evidence  that  the  board  of 
directors  has  satisfactorily  completed 
the  actions  described  above,  the  federal 
charter  and  new  Certificate  of  Insurance 
will  be  issued. 

The  credit  union  may  then  complete 
the  conversion  as  discussed  in  the 
following  section.  A  denial  of  a 
conversion  application  can  be  appealed. 
(See  Chapter  1,  section  VH.D) 

n.E— Completion  of  the  Conversion 

II.E.l^E£fiBctive  Date  of  Conversion 

The  date  on  which  the  regional 
director  approves  the  Organization 
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Certificate  and  the  Application  and 
Agreements  for  Insurance  o(  Accounts  is 
the  date  on  which  the  credit  union 
becomes  a  federal  credit  union.  The 
regional  director  will  notify  the  credit 
imion  and  the  state  regulator  of  the  date 
of  the  conversion. 

n.E.2 — Assumption  of  Assets  and 
Liabilities 

As  of  the  effective  date  of  the 
conversion,  the  federal  credit  union  will 
be  the  owner  of  all  of  the  assets  and  will 
be  responsible  for  all  of  the  liabilities 
and  share  accounts  of  the  state  credit 
union. 

n.E.3 — Board  of  Directors'  Meeting 

Upon  receipt  of  its  federal  charter,  the 
board  will  hold  its  first  meeting  as  a 
federal  credit  union.  At  this  meeting, 
the  board  will  transact  such  business  as 
is  necessary  to  complete  the  conversion 
as  approved  and  to  operate  the  credit 
union  in  accordance  with  the 
requirements  of  the  Federal  Credit 
Union  Act  and  NCUA  Rules  and 
Regulations. 

As  of  the  commencement  of 
operations,  the  accounting  system, 
records,  and  forms  must  conform  to  the 
standards  established  by  NCUA. 

n.E.4 — Change  of  the  Credit  Unions 
Name 

Changing  of  the  credit  union's  name 
on  all  signage,  records,  accounts, 
investments,  stationery,  and  other 
documents  should  be  accompUshed  as 
soon  as  possible  after  conversion.  The 
credit  imion  has  180  days  from  the 
effective  date  of  the  conversion  to 
change  its  signage  and  promotional 
material.  This  requires  the  credit  union 
to  discontinue  using  any  remaining 
stock  of  "state  credit  union"  stationery 
immediately,  and  discontinue  using 
credit  cards,  ATM  cards,  etc.  within  180 
days  after  the  effective  date  of  the 

conversion,  or  the  reissue  date 

whichever  is  later.  Member  share  drafts 
with  the  state  chartered  name  can  be 
used  by  the  member  until  depleted. 

II.E.5—  Reports  to  NCUA 

Within  10  business  days  after 
commencement  of  operations,  the 
recently  converted  federal  credit  imion 
must  submit  to  the  regional  director  the 
following: 

•  Report  ofOfficials  (NCUA  4501); 
and 

•  Financial  and  Statistical  Reports,  as 
of  the  commencement  of  business  of  the 
federal  credit  imion. 


m— Conversion  of  a  Federal  Credit 
Union  to  a  State  Credit  Union 

IIIj\ — General  Requirements 

Any  federal  credit  union  may  apply  to 
convert  to  a  state  credit  union.  In  order 
to  do  so,  it  must: 

•  Notify  NCUA  prior  to  commencing 
the  process  to  convert  to  a  state  charter 
and  state  the  reason(s)  for  the    • 
conversion; 

•  Comply  with  the  requirements  of 
Section  125  of  the  Federal  Credit  Union 
Act  that  enable  it  to  convert  to  a  state 
credit  union  and  to  cease  being  a  federal 
credit  union;  and 

•  Comply  with  applicable  state  law 
and  the  requirements  of  the  state 
regulator. 

It  is  important  that  the  credit  union 
provide  an  accurate  disclosure  of  the 
reasons  for  the  conversion.  These 
reasons  should  be  stated  in  specific 
terms,  not  as  generalities. 

ni.B— Special  Provisions  Regarding 
Federal  Share  Insumnce 

If  the  federal  credit  union  intends  to 
continue  federal  share  insurance  after 
the  conversion  to  a  state  credit  union,  it 
must  submit  an  AppUcation  for 
Insurance  of  Accounts  (NCUA  9600)  to 
the  regional  director  at  the  time  it 
requests  approval  of  the  conversion 
proposal.  The  regional  director  has  the 
authority  to  approve  or  disapprove  the 
application. 

If  the  converting  federal  credit  union 
does  not  intend  to  continue  federal 
share  insurance  or  if  its  application  for 
continued  insurance  is  denied, 
insurance  will  cease  in  accordance  with 
the  provisions  of  Section  206  of  the 
Federal  Credit  Union  Act. 

If,  upon  its  conversion  to  a  state  credit 
union,  the  federal  credit  union  will  be 
terminating  its  federal  share  insurance 
or  converting  fit)m  federal  to  non- 
federal share  insurance,  it  must  comply 
with  the  membership  notice  and  voting 
procedures  set  forth  in  Section  206  of 
the  Federal  Credit  Union  Act  and  Part 
708  of  NCUA's  Rules  and  Regulations, 
and  address  the  criteria  set  forth  in 
Section  205(c)  of  the  Federal  Credit 
Union  Act. 

Where  the  state  credit  union  vtrill  be 
non  federally  insured,  federal  insurance 
ceases  on  the  effective  date  of  the 
charter  conversion.  If  it  will  be 
otherwise  uninsured,  then  federal 
insurance  will  cease  one  year  after  the 
date  of  conversion  subject  to  the 
restrictions  in  Section  206(d)(1)  of  the 
Federal  Credit  Union  Act.  In  either  case, 
the  state  credit  union  will  be  entitled  to 
a  refund  of  the  federal  credit  union's 
NCUSIF  capitalization  deposit  and  any 
unused  portion  of  the  federal  insurance 


premium  after  the  final  date  on  which 
any  of  its  shares  are  federally  insured. 

The  NCUA  Board  reserves  the  right  to 
delay  the  refund  of  the  capitalization 
deposit  for  up  to  one  year  if  it 
determines  that  payment  would 
jeopardize  the  NCUSIF. 

UI.C— Submission  of  Conversion 
Pmposal  to  NCUA 

Upon  approval  of  a  proposition  for 
conversion  by  a  majority  vote  of  the 
board  of  directors  at  a  meeting  held  in 
accordance  with  the  federal  credit 
union's  bylaws,  the  conversion  proposal 
will  be  submitted  to  the  regional 
director  and  will  include: 

•  A  current  financial  report; 

•  A  current  delinquent  loan  schedule; 

•  An  explanation  and  appropriate 
documents  relative  to  any  changes  in 
insurance  of  member  accounts: 

•  A  resolution  of  the  board  of 
directors; 

•  A  proposed  Notice  of  Special 
Meeting  of  the  Members  (NCUA  4221); 

•  A  copy  of  the  ballot  to  be  sent  to  all 
members  (NCUA  4506); 

•  Evidence  that  the  state  regulator  is 
in  agreement  writh  the  conversion 
proposal;  and 

•  A  statement  of  reasons  supporting 
the  request  to  convert. 

UI.D— Approval  of  Pmposal  To  Convert 

III.D.l — Review  by  the  Regional  Director 

The  proposal  will  be  reviewed  to 
determine  that  it  is  complete  and  is  in 
compliance  with  Section  125  of  the 
Federal  Credit  Union  Act.  The  regional 
director  may  make  further  investigation 
into  the  proposal  and  require  the 
submission  of  additional  information  to 
support  the  request. 

III.D.2 — Conditions  to  the  Approval 

The  regional  director  will  specify  any 
special  conditions  that  the  credit  union 
must  meet  in  order  to  proceed  with  the 
conversion. 

III.D.3 — ^Approval  by  the  Regional 
Director 

The  proposal  will  be  approved  by  the 
regional  director  if  it  is  in  compliance 
with  Section  125  and,  in  the  case  where 
the  state  credit  union  will  no  longer  be 
federally  insured,  the  notice  and  voting 
requirements  of  Section  206  of  the 
Federal  Credit  Union  Act. 

III.D.4— Notification 

The  regional  director  will  notify  both 
the  credit  union  and  the  state  regulator 
of  the  decision  on  the  proposal. 

in.E^Approval  of  Proposal  by  Members 

The  members  may  not  vote  on  the 
proposal  until  it  is  approved  by  the 
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regional  director.  Once  approval  of  the 
proposal  is  received,  the  following 
actions  will  be  taken  by  the  board  of 
directors: 

•  The  proposal  must  be  submitted  to 
the  members  for  approval  and  a  date  set 
for  a  meeting  to  vote  on  the  proposal. 
The  proposal  may  be  acted  on  at  the 
annual  meeting  or  at  a  special  meeting 
for  that  purpose.  The  members  must 
also  be  given  the  opportunity  to  vote  by 
written  ballot  to  be  filed  by  the  date  set 
for  the  meeting. 

•  Members  must  be  given  advance 
notice  (NCUA  4221)  of  the  meeting  at 
which  the  proposal  is  to  be  submitted. 
The  notice  must: 

•  Specify  the  purpose,  time  and  place 
of  the  meeting; 

•  Include  a  brief,  complete,  and 
accurate  statement  of  the  reasons  for 
and  against  the  proposed  conversion, 
including  any  effects  it  could  have  upon 
share  holdings,  insurance  of  member 
accounts,  and  the  policies  and  practices 
of  the  credit  union; 

•  Specify  the  costs  of  the  conversion, 
i.e.,  changing  the  credit  union's  name, 
examination  and  operating  fees, 
attorney  and  consulting  fees,  tax 
liability,  etc.; 

•  Inform  the  members  that  they  have 
the  right  to  vote  on  the  proposal  at  the 
meeting,  or  by  written  ballot  to  be  filed 
not  later  than  the  date  and  time 
announced  for  the  annual  meeting,  or  at 
the  special  meeting  called  for  that 
purpose;  • 

•  Be  accompanied  by  a  Ballot  for 
Conversion  Proposal  (NCUA  4506);  and 

•  State  in  bold  face  type  that  the  issue 
will  be  decided  by  a  majority  of 
members  who  vote. 

•  The  proposed  conversion  must  be 
approved  by  a  majority  of  all  of  the 
members  who  vote  on  the  proposal,  a 
quorum  being  present,  in  order  for  the 
credit  union  to  proceed  further  with  the 
proposition,  provided  federal  insurance 
is  maintained.  If  the  proposed  state 
chartered  credit  union  will  not  be 
federally  insured,  20  percent  of  the  total 
membership  must  participate  in  the 
voting,  and  of  those,  a  majority  must 
vote  in  favor  of  the  proposal.  Ballots 
cast  by  members  who  did  not  attend  the 
meeting  but  who  submitted  their  ballots 
in  accordance  with  instructions  above 
will  be  counted  with  votes  cast  at  the 
meeting.  In  order  to  have  a  suitable 
record  of  the  vote,  the  voting  at  the 
meeting  should  be  by  written  ballot  as 
well. 

•  The  board  of  directors  shall,  within 
10  days,  certify  the  results  of  the 
membership-vote  to  the  regional 
director.  The  statement  shall  be  verified 
by  affidavits  of  the  Chief  Executive 


Officer  and  the  Recording  Officer  on 
NCUA  4505. 

mj— Compliance  With  State  Laws 

If  the  proposal  for  conversion  is 
approved  by  a  majority  of  all  members 
who  voted,  the  board  of  directors  will: 

•  Ensure  that  all  requirements  of  state 
law  and  the  state  regulator  have  been 
accommodated; 

•  Ensure  that  the  state  charter  or  the 
license  has  been  received  within  90 
days  from  the  date  the  members 
approved  the  proposal  to  convert;  and 

•  Ensure  that  the  regional  director  is 
kept  informed  as  to  progress  toward 
conversion  and  of  any  material  delay  or 
of  substantial  difficulties  which  may  be 
encountered. 

If  the  conversion  cannot  be  completed 
within  the  90-day  period,  the  regional 
director  should  be  informed  of  the 
reasons  for  the  delay.  The  regional 
director  may  set  a  new  date  for  the 
conversion  to  be  completed. 

m.G — Completion  of  Conversion 

In  order  for  the  conversion  to  be 
completed,  the  following  steps  are 
necessary: 

•  The  board  of  directors  will  submit 

a  copy  of  tbe  state  charter  to  the  regional 
director  within  10  days  of  its  receipt. 
This  will  be  accompanied  by  the  federal 
charter  and  the  federal  insurance 
certificate.  A  copy  of  the  financial 
reports  as  of  the  preceding  month-end 
should  be  submitted  at  this  time. 

•  The  regional  director  will  notify  the 
credit  union  and  the  state  regulator  in 
writing  of  the  receipt  of  evidence  that 
the  credit  union  has  been  authorized  to 
operate  as  a  state  credit  union. 

•  The  credit  union  shall  cease  to  be 
a  federal  credit  union  as  of  the  effective 
date  of  the  state  charter. 

•  If  the  regional  director  finds  a 
material  deviation  from  the  provisions 
that  would  invalidate  any  steps  taken  in 
the  conversion,  the  credit  union  and  the 
state  regulator  shall  be  promptly 
notified  in  writing.  This  notice  may  be 
either  before  or  after  the  copy  of  the 
state  charter  is  filed  with  the  regional 
director.  The  notice  will  inform  the 
credit  union  as  to  the  nature  of  the 
adverse  findings.  The  conversion  will 
not  be  effective  and  completed  until  the 
improper  actions  and  steps  have  been 
corrected. 

•  Upon  ceasing  to  be  a  federal  credit 
union,  the  credit  union  shall  no  longer 
be  subject  to  any  of  the  provisions  of  the 
Federal  Credit  Union  Act,  except  as  may 
apply  if  federal  share  insurance 
coverage  is  continued.  The  successor 
state  credit  union  shall  be  immediately 
vested  with  all  of  the  assets  and  shall 
continue  to  be  responsible  for  all  of  the 


obligations  of  the  federal  credit  union  to 
the  same  extent  as  though  the 
conversion  had  not  taken  place. 
Operation  of  the  credit  union  from  this 
point  will  be  in  accordance  writh  the 
requirements  of  state  law  and  the  state 
regulator. 

•  If  the  regional  director  is  satisfied 
that  the  conversion  has  been 
accomplished  in  accordance  with  the 
approved  proposal,  the  federal  charter 
will  be  canceled. 

•  There  is  no  federal  requirement  for 
closing  the  records  of  the  federal  credit 
union  at  the  time  of  conversion  or  for 
the  manner  in  which  the  records  shall 
be  maintained  thereafter.  The 
converting  credit  union  is  advised  to 
contact  the  state  regulator  for  applicable 
state  requirements. 

•  The  credit  union  shall  neither  use 
the  words  "Federal  Credit  Union"  in  its 
name  nor  represent  itself  in  any  manner 
as  being  a  federal  credit  union. 

•  Changing  of  the  credit  union's  name 
on  all  signage,  records,  accounts, 
investments,  stationery,  and  other 
documents  should  be  accomplished  as 
soon  as  possible  after  conversion. 
Unless  it  violates  state  law,  the  credit 
has  180  days  from  the  effective  date  of 
the  conversion  to  change  its  signage  and 
promotional  material.  This  requires  the 
credit  union  to  discontinue  using  any 
remaining  stock  of  "state  credit  union" 
stationery  immediately,  and  discontinue 
using  credit-cards.  A1^  cards,  etc. 
within  180  days  after  the  effective  date 
of  the  conversion,  or  the  reissue  date — 
whichever  is  later  Member  share  drafts 
with  the  federal  chartered  name  can  be 
used  by  the  member  until  depleted.  If 
the  state  credit  union  is  not  federally 
insured,  it  must  change  its  name  and 
must  immediately  cease  using  any 
credit  union  documents  referencing 
federal  insurance. 

•  If  the  state  credit  union  is  to  be 
federally  insured,  the  regional  director 
will  issue  a  new  insurance  certificate. 

Appendix  A — Glossary 

These  definitions  apply  only  for  use  with 
this  Manual.  Definitions  are  not  intended  to 
be  all  inclusive  or  comprehensive.  This 
Manual,  the  Federal  Credit  Union  Act,  and 
NCUA  Rules  and  Regulations,  as  well  as  state 
laws,  may  be  used  for  further  reference. 

Adequately  capitalized — A  credit  union  is 
considered  adequately  capitalized  when  it 
has  a  net  worth  ratio  (capital-to-asset  ratio)  of 
at  least  6  percent.  A  multiple  common  bond 
credit  union  must  be  adequately  capitalized 
in  order  to  add  new  groups  to  its  charter. 

Affinity— A  relationship  upon  which  a 
community  charter  is  based.  Acceptable 
affinities  include  living,  working, 
worshiping,  or  attending  school  in  a 
community. 

Appeal— The  right  of  a  credit  union  or 
charter  applicant  to  request  a  formal  review 
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of  a  regional  director's  adverse  decision  by 
the  National  Credit  Union  Adminisfration 
Board. 

Associational  common  bond — ^A  common 
bond  comprised  of  members  and  employees 
of  a  recognized  association.  It  includes 
individuals  (natural  persons)  and/or  groups 
(non  natural  persons)  whose  members 
participate  in  activities  developing  common 
loyalties,  mutual  benefits,  and  mutual 
interests. 

Business  plan — Plan  submitted  by  a  charter 
applicant  or  existing  federal  credit  union 
addressing  the  economic  advisability  of  a 
proposed  charter  or  field  of  membership 
addition. 

Charter— The  document  which  authorizes 
a  group  to  operate  as  a  credit  union  and 
defmes  the  fundamental  limits  of  its 
operating  authority,  generally  including  the 
persons  the  credit  union  is  permitted  to 
accept  for  membership.  Charters  are  issued 
by  the  National  Credit  Union  Administration 
for  federal  credit  unions  and  by  the 
designated  state  chartering  authority  for 
credit  unions  organized  under  the  laws  of 
that  state. 

Common  bond— The  characteristic  or 
combination  of  characteristics  which 
distinguishes  a  particular  group  of  persons 
from  the  general  public.  There  are  two 
common  bonds  which  can  serve  as  a  basis  for 
a  group  forming  a  federal  credit  union  or 
being  included  in  an  existing  federal  credit 
union's  field  of  membership:  occupational — 
employment  by  the  same  company  or  related 
companies;  and  associational — membership 
in  the  same  association. 

Community  credit  union — ^A  credit  imion 
whose  field  of  membership  consists  of 
persons  who  live,  work,  worship,  or  attend 
school  in  the  same  well-defined  local 
commimity,  neighborhood,  or  rural  district. 
Credit  union — A  member-owned,  not-for- 
profit  cooperative  financial  institution 
formed  to  permit  those  in  the  field  of 
membership  specified  in  the  charter  to  save, 
borrow,  and  obtain  related  financial  services. 
Federal  credit  unions  are  chartered  as 
corporations  pursuant  to  the  Federal  Credit 
Union  Act. 

Economic  advisability— Aa  overall 
evaluation  of  the  credit  union's  or  charter 
applicant's  ability  to  operate  successfully. 
Emergency  merger — Pursuant  to  Section 
205(h)  of  the  Federal  Credit  Union  Act, 
authority  of  NCUA  to  merge  two  credit 
unions  without  regard  to  common  bond 
policy. 

Exclusionary  clause — A  limitation,  written 
in  a  credit  union's  charter,  which  precludes 
the  credit  union  from  serving  a  portion  of  a 
group  which  otherwise  could  be  included  in 
its  field  of  membership.  Exclusionary  clauses 
are  used  to  prevent  certain  overlaps  of  fields 
of  membership  between  credit  unions. 
Federal  share  insurance — Insurance 
coverage  provided  by  the  National  Credit 
Union  Share  Insurance  Fund  and 
administered  by  the  National  Credit  Union 
Administration.  Coverage  is  provided  for 
qualified  accounts  in  all  federal  credit  unions 
and  participating  state  credit  unions. 
Field  of  membership— The  persons 
(including  organizations  and  other  legal 
entities)  a  credit  union  is  permitted  to  accept 
for  membership. 


Immediate  family  member — Also  referred 
to  as  "membCTS  of  their  immediate  femilies," 
this  term  is  defined  as  related  persons  (i.e., 
blood,  marriage  or  other  recognized  femily 
relationships)  in  the  same  household  (under 
the  same  roof),  or  if  not  in  the  same 
household,  as  a  grandparent,  parent,  spouse, 
sibling,  child,  or  grandchild. 

Letter  of  Understanding  and  Agreement — 
Agreement  between  NCUA  and  federal  credit 
union  officials  not  to  engage  in  certain 
activities  and/or  to  establish  reasonable 
operational  goals.  These  are  normally  entered 
into  with  new  charter  applicants  for  a  limited 
time. 

Low  income  credit  union — A  low-income 
credit  union  is  defined  in  Section  701.34  of 
the  NCUA  Rules  and  Regulations  as  one 
where  a  majority  of  its  members  either  earn 
less  than  80  percent  of  the  average  for  all 
wage  earners  as  established  by  the  Bureau  of 
Labor  Statistics,  or  whose  annual  household 
income  falls  at  or  below  80  percent  of  the 
median  household  income  for  the  nation. 
The  term  "low  income"  also  includes 
members  who  are  full-time  or  part-time 
students  in  a  college,  university,  high  school, 
or  vocational  school. 

Mentor— An  individual  who  provides 
guidance  and  assistance  to  newly  chartered, 
small,  or  low-income  credit  unions.  All  new 
federal  credit  unions  are  encouraged  to 
establish  a  mentor  relationship  with  a 
trained,  experienced  credit  union  individual 
or  an  existing  credit  union. 

Me/^er— Absorption  by  one  credit  union  of 
all  of  the  assets,  liabilities  and  equity  of 
another  credit  union.  Mergers  must  be 
approved  by  the  National  Credit  Union 
Administration  and  by  the  appropriate  state 
regulator  whenever  a  state  credit  union  is 
involved. 

Multiple  common  bond  credit  union — ^A 
credit  union  whose  field  of  membership 
consists  of  more  than  one  group,  each  of 
which  has  a  common  bond  of  occupation  or 
association. 

Occupational  common  bond — 
Employment  by  the  same  entity  or  related 
entities. 

Once  a  member,  always  a  member — ^A 
provision  of  the  Federal  Credit  Union  Act 
which  permits  an  individual  to  remain  a 
member  of  the  credit  union  ujitil  he  or  she 
chooses  to  withdraw  or  is  expelled  from  the 
membership  of  the  credit  union.  Under  this 
provision,  leaving  a  group  that  is  named  in 
the  credit  imion's  charter  does  not  terminate 
an  individual's  memberahip  in  the  credit 
union. 

Overlap — ^The  situation  which  results 
when  a  group  is  eligible  for  membership  in 
more  than  one  credit  union. 

Potential  membership— Persons  eligible  to 
join  a  federal  credit  union. 

Primary  members — ^Members  or  employees 
who  belong  to  an  associational  or 
occupational  group,  or  persons  who  live, 
work,  worship,  or  attend  school  within  a 
conmiunity  chartered  credit  union's  field  of 
membership. 

Purchase  and  assumption — Purchase  of  all 
or  part  of  the  assets  of  and  assimiption  of  all 
or  part  of  the  liabilities  of  one  credit  union 
by  another  credit  union.  The  purchased  and 
assumed  credit  union  must  first  be  placed 
into  involuntary  liquidation. 


Service  oreo— The  area  that  can  reasonably 
be  served  by  the  service  facilities  accessible 
to  the  groups  within  the  field  of  membership. 

Service  facility— A  place  where  shares  are 
accepted  for  members'  accounts,  loan 
applications  are  accepted,  and  loans  are 
dispersed. 

Singfe  associational  common  bond  credit 
union — A  credit  union  whose  field  of 
membership  includes  members  and 
employees  of  a  recognized  association. 

Single  corrunon  bond  credit  union — ^A 
credit  union  whose  field  of  membership 
consists  of  one  group  which  has  a  conunon 
bond  of  occupation  or  association. 

Single  occupational  common  bond  credit 
union — ^A  credit  union  whose  field  of 
memberahip  consists  of  employees  of  the 
same  entity  or  related  entities. 

Spin-off— The  transfer  of  a  portion  of  the 
field  of  membership,  assets,  liabilities, 
shares,  and  capital  of  one  credit  vmion  to  a 
new  or  existing  credit  union. 

Subscribers- For  a  federal  credit  union,  at 
least  seven  individuals  who  sign  the  charter 
application  and  pledge  at  least  one  share. 

Underserved  community— A  local 
community,  neighborhood,  or  rural  district 
that  is  an  "investment  area"  as  defined  in 
Section  103(16)  of  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994.  The  area  must  also 
be  underserved  based  on  other  NCUA  and 
federal  banking  agency  data. 

Unsafe  or  unsound  practice — ^Any  action, 
or  lack  of  action,  which  would  result  in  an 
abnormal  risk  or  loss  to  the  credit  union,  its 
memben,  or  the  National  Credit  Union  Share 
Insurance  Fund. 

Appendix  B — ^Letter  of  Understanding 
and  Agreement 

To  the  Board  of  Directora  and  Other 

Officials 
Federal  Credit  Union 

Since  the  purposes  of  credit  unions  are  to 
promote  thrift  and  to  make  funds  available 
for  loans  to  credit  union  membera  for 
provident  and  productive  purposes,  and 
since  newly  chartered  credit  imions  do  not 
generally  have  sufficient  reserves  to  cover 
large  losses  on  loans  or  meet  unduly  large 
liquidity  requirements,  Federal  insurance 
coverage  of  member  accounts  under  the 
National  Credit  Union  Share  Insurance  Fund 
will  be  granted  to  the  above  named  credit 
union  subject  to  the  conditions  listed  in  this 
Letter  of  Understanding  and  Agreement  and 
in  the  Organization  Certificate  and 
Application  and  Agreements  for  Insurance  of 
Accoimts.  These  terms  are  listed  below  and 
are  subject  to  acceptance  by  authorized  credit 
union  officials. 

1.  The  credit  union  will  refrain  bom 
soliciting  or  accepting  brokered  fund 
deposits  bom  any  source  without  the  prior 
written  approval  of  the  Regional  Director. 

2.  The  credit  union  will  refrain  from  the 
tnaking  of  large  loans,  that  is,  loans  in  excess 
of  5  percent  of  unimpaired  capital  and 
surplus,  to  any  one  member  or  group  of 
membera  without  the  prior  written  approval 
of  the  Regional  Director. 

3.  The  credit  union  will  not  establish  or 
invest  in  a  Credit  Union  Service  Organization 
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(CUSO)  without  the  prior  written  approval  of 
the  Regional  Director. 

4.  The  credit  union  will  not  enter  into  any 
insurance  programs  whereby  the  credit  union 
member  finances  the  payment  of  insurance 
premiums  through  loans  fix>m  the  credit 
union. 

5.  Any  special  insurance  plan/program, 
that  is,  insurance  other  than  usual  and 
normal  surety  bonding  or  casualty  or  liability 
or  loan  protection  and  life  savings  insurance 
coverage,  which  the  credit  union  officials 
intend  to  undertake,  will  be  submitted  to  the 
Regional  Director  of  the  National  Credit 
Union  Administration  for  written  approval 
prior  to  the  officials  commifting  the  credit 
union  thereto. 

6.  The  credit  tmion  will  prepare  and  mail 
to  the  district  examiner  financial  and 
statistical  reports  as  required  by  the  Federal 
Credit  Union  Act  and  Bylaws  by  the  20th  of 
each  month  following  that  for  which  the 
report  is  prepared. 

7.  As  the  credit  union's  officials  gain 
experience  and  the  credit  union  achieves 
target  levels  of  growth  and  profitability,  the 
above  terms  and  conditions  may  be 
renegotiated  by  the  two  parties. 

We,  the  underaigned  officials  of  the 

Federal  Credit  Union,  as 

authorized  by  the  board  of  directora, 
acknowledge  receipt  of  and  agree  to  the 
attached  Letter  of  Underatanding  and 
Agreement  dated . 

This  Letter  of  Underatanding  and 
Agreement  has  been  voluntarily  entered  into 
with  the  National  Credit  Union 
Administration.  We  agree  to  comply  with  all 
terms  and  conditions  expressed  in  this  Letter 
of  Underatanding  and  Agreement. 

Should  the  NCUA  Board  determine  that 
these  terms  and  conditions  have  not  been 
complied  with  or  that  the  board  of  directora 
or  other  officials  have  not  conducted  the 


aSaira  of  the  credit  union  in  a  sound  and 
prudent  maimer,  the  NCUA  Board  may 
terminate  insurance  coverage  of  the  credit 
union.  If  actions  by  the  officials,  in  violation 
of  this  Letter  of  Underatanding  and 
Agreement,  cause  the  credit  union  to  become 
insolvent,  the  officials  assume  such  personal 
liability  as  may  result  frx>m  their  actions. 

The  term  of  this  Letter  of  Understanding 
and  Agreement  shall  be  for  the  period  of  at 
least  24  months  &x>m  the  date  the  credit 
union  is  insured.  This  Letter  of 
Underatanding  and  Agreement  may,  at  the 
option  of  the  Regional  Director,  be  extended 
for  an  additional  24  months  at  the  end  of  the 
initial  term  of  this  agreement. 

Dated  this (day)  of 

(month) (year). 

NATIONAL  CREDIT  UNION 
ADMINISTRATION  BOARD  ON  BEHALF  OF 
THE  NATIONAL  CREDIT  UNION  SHARE 
INSURANCE  FUND 


Regional  Director 

Federal  Credit  Union 
By: 

Chief  Executive  Officer 

Date 

Chief  Financial  Officer 

Date 

Secretary  Date 

Appendix  C— NCUA  Offices 
Central  0£Bce 

1775  Duke  Street,  Alexandria,  VA  22314- 
3428,  Conunercial:  703-518-6300 

Region  I— Albany 

9  Washington  Square,  Washington  Avenue 
Extension,  Albany,  NY  12205-5512, 


Commercial:  518-862-7400,  FAX:  518- 
862-7420,  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  New 
York,  Rhode  Island,  Vermont 

Region  II— Capital 

1775  Duke  Street,  Suite  4206,  Alexandria,  VA 
22314-3437,  Commercial:  703-519-4600, 
FAX:  703-51»-4620,  Delaware,  District  of 
Columbia,  Maryland,  New  Jersey, 
Pennsylvania,  Virginia 

Region  ID— AtUmU 

7000  Central  Parkway,  Suite  1600,  Atlanta, 
GA  30328-4598,  Commercial:  678-443- 
3300,  FAX:  678-443-3020,  Alabama, 
Aricansas,  Florida,  Georgia,  Kentucky, 
Louisiana,  Mississippi,  North  Carolina, 
Puerto  Rico,  South  Carolina,  Tennessee, 
Virgin  Islands 

Region  IV— Chicago 

4225  Naperville  Road,  Suite  125,  Lisle,  IL 
60532-3658,  Conmiercial:  630-955-4100, 
FAX:  630-955-4120,  Illinois,  Indiana. 
Michigan,  Missouri,  Ohio,  Wisconsin,  West 
Virginia 

Region  V — ^Austin 

4807  Spicewood  Springs  Road,  Suite  5200, 
Austin,  TX  78759-8490,  Commercial:  512- 
482-4500,  FAX:  512-482-4511,  Arizona, 
Colorado,  Iowa,  Kansas,  Minnesota, 
Nebraska,  New  Mexico,  North  Dakota, 
Oklahoma,  South  Dakota,  Texas 

Region  VI— Pacific 

2300  Clayton  Road,  Suite  1350,  Concord,  CA 
94520-2407,  Conmiercial:  925-363-6200, 
FAX:  925-363-6220,  Alaska,  California, 
Guam,  Hawaii,  Idaho,  Montana,  Nevada. 
Oregon,  Utah,  Washington,  Wyoming 

BILUNQ  COOe  753»-01-P 
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NCUA  FORMS 


NCUA  4000 
NCUA  4001 
NCUA  4008 
NCUA  4009 
NCUA  4012 
NCUA  4015 
NCUA  4221 
NCUA  4401 
NCUA  4505 
NCUA  4506 
NCUA  9500 
NCUA  9501 
NCUA  9600 


~  Conversion  of  State  Charter  to  a  Federal  Charter  -  FCU  Investigation  Report 

-  FCU  Investigation  Report 
~  Charter 

-  Approval  of  Organization  Certificate  &  Certification  of  Insurance 
~  Report  of  Official  &  Agreement  to  Serve 

-  Application  for  Field  of  Membership  Amendment 

-  Notice  of  Meeting  of  Members 

~  Application  to  Convert  from  a  State  Credit  Union  to  an  FCU 
--  Affidavit 

-  Ballot  for  Conversion  Proposal 

r-  Application  and  Agreement  for  Insurance  of  Accounts 

-  Certification  of  Resolutions 

-  information  to  be  Provided  in  Support  of  the  Application  of  a  State  Credit 

Union  for  Insurance  of  Accounts 
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Convarsion  of  Stat*  Charter  to  P«d«ral  Charter 

rwmud.  OBDZT  okeoh  jaftanaictiom  nron 

(Not*  of  Organizer) 

Thi«  r«port  ause  b«  fillad  In  eeapl«c«ly  and  sutaiccad  with  cha  eehar  eoaplacad  forM  littad  In  Chapter  4. 

k.    xaronaTZOH  iqk  aoutrm  and  srukin 


I .  Propesad  Ha 


Second  Choice  of  Maae. 


,  Paderal  Cradle  Onion 
.Federal  Cradle  Union 


3.  Ceneaec 
Parson  • 


Bus.  Tel.  Mo. /Area  Coda 
•Res.  Tel.  Ho. /Area  Code 


49199 


3.  The  credit  union  will  aaintain  its  office  at. 


IClty)  (County) 

«.  Peraanant  Bailing  address  of  credit  union 


(State) 


(Zip) 


S.  Define  proposed  field  of 


ship  (Attach  a  copy  of  current  state  charter  field  of 


irship) 


6.  The  board  will  have  (an  odd  nuadber  S  to  15) aasihirs;  the  credit  ca— ittee  (an  odd  nuatoer,  3  to  7). 

the  supervisory  coiMittee  (3  to  S)_aaabera.  Bach  official  auat  ceaplate  a  Report  of  Official  and  Agreaeant  to 
Serve  (HCOA  4012)  %«hich  la  to  be  suhaltted  with  this  Inveatigatien  report. 

B.  CHARACTER  AND  RTNESS  OF  SUBSCRBERS 

7.  List  of  the  subscribers  who  tiave  signed  the  organisation  certificate  (7  net  a«re  than  10  parseos) .  Mssms 
should  be  IDEMTICAL  to  signatures  on  the  organisation  certificate  (HCOA  4001) .  Bach  aubacrlber  listed  below 
has  subscribed  to  at  least  one  sttara  in  accordance  with  Section  103  of  the  Federal  Credit  Ihtion  Act: 


timnaf 


ntnai 


Itarsar 


MMTsari 


Nivsa^ 


•karsaf 


tksrs  a/i 


Marsa^ 


ANY  AOOmONAL  COMMENTS  OR  MTORMAnON  TXAT  IS  DEEMED  PERTINENT  OR  HELPfUL  IN  GUVINa  CONSOERAnON  TO  T>«S 
APPUCAT10N  SHOULD  BE  INCUX)EO  AS  AN  ATTACHMENT 


The  undersigned  certifies  thai  to  m*  beet  of  hia/har  knowladga  and  baflaf  the 

I  do  (do  not) 
SiQnfllufv  ^ 


kiformatlofi  It  tn»  and  eorract 

thU  a  chwtw  to  grwHitf  to  Ms  9rou^ 


NCUA  4000 
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A.  ZMrOMUTIOM  rOR  CHARTSM  AND  BYLANS 


Th«  subscriber  should  salace  a  nan*  for  th«  propos«4  credit  union.  Ic  is  the  responsibility  of  the  federal 
credit  union  organizers  to  ensure  that  the  proposed  federal  credit  union  name  does  not  constitute  an  infringement 
on  the  name  of  any  corporation  in  its  trade  area.  The  last  three  words  in  the  name  must  be  -Federal  Credit  Union.' 
Since  the. name  selected  should  not  duplicate  exactly  the  name  of  an  existing  credit  union,  item  I  provides  space 
{or  a  second  choice. 

The  territory  of  operations  of  a  Federal  credit  union  is  described  in  the  field  of  membership,  item  S.  The 
principle  office  of  the  credit  union  will  usually  be  maintained  at  a  location  described  in  the  field  of  membership. 

The  proposed  field  of  membership  should  be  defined  so  clearly  that  it  leaves  no  room  for  any  doubt  as  to  whom 
the  credit  union  is  to  serve  or  the  area  which  it  is  to  operate.  Corporations  and  other  organizations  referred  to 
in  the  definition  of  the  field  of  membership  should  be  designated  by  the  exact  names  rather  than  by  some  local  or 
popular  contraction  of  these  names.  Any  segment  of  a  larger  organization  should  be  identified  with  the  parent.  The 
field  of  membership  for  each  type  of  common  bond  and  samples  are  discussed  in  detail  in  Chapter  2  of  the  'CJiarteriny 
and  Fieid  o/  Membership  Manual. * 

With  the  guidance  of  the  organizer,  the  subscribers  to  the  Organization  Certificate  decide  on  the  number  of 
directors  and  credit  coasiittee  members.   The  board  and  credit  committee  must  be  composed  of  an  odd  number  of 
trs.   The  supervisory  committee  is  appointed  by  the  board  of  directors. 


The  subscriber  should  select  a  name  for  the  proposed  credit  union.  It  is  the  responsibility  of  the  federal  credit 
union  organizers  to  ensure  that  the  proposed  federal  credit  union  name  does  not  constitute  an  infringement  on  th 
name  of  any  corporation  in  tis  trade  area.  The  last  three  workds  in  the  name  must  be  'Federal  Credit  Onion.'  Sine 
the  name  selected  should  not  duplicate  exactly  the  name  of  an  existing  credit  union,  item  1  provides  space  for 
second  choice. 

B.   CHAItACTni  AMD  FXTNCSS  OF  SQBSCXZaSAS  -. 

The  names  and  address  of  the  subscribers  should  be  recorded  legibly  and  completely  in  item  7  of  this  repc 
It  is  from  this  information  that  the  Administration  prepares  Section  3  of  the  charter.  The  names  of  the  subscril 
must  be  XSnrzCAIi  to  their  signatures  on  the  Organization  Certificate. 

C.  SUaMZTTAb  or  CBARTn  APPLZCATZOH 


In  addition  to  this  Investigation  Report, 
director  of  NCUA: 


the  following  should  be  submitted  to  the  appropriate  reg 


1.  Organization  Certificate.  NCUA  4008-one  notarized  original.  At  least  s»v»n,  ^ue  no  more  than   ten  pe 
must  sign  the  organization  certificate.  The  person  administering  the  oath  must  not  be  one  of  the  subscriber; 
oath  on  the  organization  certificate  must  be  executed  and  show  the  notary's  seal  and  date  the  commission  i 
as  required  by  State  law; 

2.  Report  of  Official  and  Agreement  to  Serve.  NCUA  4012  -  one  original  for  each  board  member, 
coaoiittee  member,  and  supervisory  committee  member; 

3.  Application  and  Agreements  for  Insurance  of  Accounts,  NCUA  9500  -  one  original; 

4.  Business  Plan  -  refer  to  Chapter  I  of  the  Chartering  and  Field  of  Membership  Manual  for  a  disci 
the  components  of  an  acceptable  business  plan. 

5.  Certificate  of  Resolution,  NCUA  9501-  onm  original. 


NCUA  4000 
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FEDERAL  CREDIT  UNION  INVESTIGATION  REPORT 

(Note  to  Organizer)  This  report  form  must  t>e  niled  in  completely  and  submitted  with  ttte  other  completed  forms  listed  on 
page  8  under  "Submittal  of  Charter  Application."  Please  refer  to  page  7  for  inetnictiona  in  completing  this  report. 

A.  INFORMATION  FOR  CHARTER  AND  BYLAWS 


1.  Proposed 
name  ___ 
Second 
choice  , 

2.  Contact 
Person  — 
Address 


Federal  Credit  Union 
Federal  Credit  Union 


Business  Tel. 
Residence  Tel. 


3.    The  credit  union  will  maintain  its  offices  at 


(City,  SUte,  County.  Zip  Code) 


3a.  Proposed  permanent  mailing  address  of  credit  union . 


4.    Define  proposed  field  of  membership . 


5.   The  board  will  have  (an  odd  number,  S  to  15) 

3  to  7) memtMTs;  the  supervisory  committee  wHI  have  (3  to  S) 


members;  the  credit  committee  wiU  have  (an  odd  number, 

memt>ers.  Each  official  must  complete  a 


Report  of  Official  and  Agreement  to  Serve  (NCUA  4012)  which  Is  to  be  submitted  with  this  investigation  report 
B.  ECONOMIC  ADVISABILITY  OF  ORGANIZING  PROPOSED  CREDIT  UNION 


(Attach  a  separate  sheet  if  space  available  is  not  adequate.) 


GENERAL  INFORMATION 


1.  Potential  membership 

NOTE:  Number  of  employees  for  occupational,  active  members  for  associationai  (or  families  for  religious  groups),  or 
population  per  most  recent  census  for  community-type  fields  of  memi>ership. 

2.  Potential  interest  (survey  results). 

NOTE:  Sample  must  consist  of  a  minimum  of  250  potential  members.  Copy  of  survey  rorm<s)  utilized  should  be  attached. 
Number  of  people  surveyed 


Number  of  people  responding  to  survey  

Number  of  people  pledging  an  Initial  deposit 
Total  dollars  pledged  $ 

Number  pledging  systematic  savings 

Total  dollars  pledged  (per  month)  $ 


3.    Number  of  persons  attending  the  charter-organization  meeting 


4.    Are  officials  of  the  sponsor  favorable  toward  the  proposal  to  organize  a  credit  union? 

NOTE:   Attach  letters  of  support  from  company  officials  (occupationai-type);  association  officiais  (associational4ype); 
business,  civic,  or  other  community  organizations  (community-type). 


For  paperworlc  Reduction  Act  Notice,  see  page  7. 


NCUA  4001 
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5.  What  facilHiM  and  assittanc*.  W  any.  will  tha  aponaor  provida? 

Offlea  Spaca  (Daaeriba) 

Offlca  Suppllaa 

Payroll  daductlona 

____^___  Funding  for  start-up  costs,  If  so  $ 

OUiar  (Daaeriba) 

6.  Is  cr««  union  aarvlea  now  availat)la  to  any  mambars  of  tha  group?. 


If  so.  axplain  tha  natura  and  approximata  axtant  of  ovarlapping  of  such  sarvica  with  tha  flaid  of  mambarship  propoaad  in  thia 
application,  i.a.,  amployaas  who  ara  labor  union  mambars  eligibla  for  mambarship  in  anothar  cradit  union  on  an  assofeiational 
basis;  labor  union  mambars  who  ara  aligibia  for  cradit  union  mambarship  on  an  occupational  basTs;  community  rasidanU  who 
ara  aHglMa  for  credit  union  mambarship  in  occupational  or  aasodational  cradit  uniona  iocatad  within  tha  proposed  boundaries. 


7.  What  potential  difficulties  do  you  detect  in  tha  elected  officials  carrying  out  their  managamant.  responsibUNIaa  or  in  tha  FCU 
achieving  its  auted  obiactWaa? . 


NOTE  TO  ORGAftiZER:  Tha  officials'  projected  goato  for  share  growth  muat  be  recorded  In  tha  bualnMS  plan. 
8.  What  provlaiona  have  been  made  to  overcome  potential  difflcultiea? 


Datea  of  planned  contacts  by  organizer  to  determine  progreaa  and  to  aaaiat  tha  group: 


(Date) 


(Date) 


(Date) 


NCUA4001 
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SPECIFIC  INFORMATION  -  OCCUPATIONAL  CHARTER  APPUCANTS 

9.  How  long  haa  tha  aponaor  company  been  in  existenca?  __^________ 


ia  What  waa  tha  highest  number  of  employeaa  during  tha  past  three  yeera?. 
years? If  a  large  variance,  pleue  explain, 


Lowest  number  during  the  past  three 


11.  Are  tfiere  any  contampiated  changea  in  tha  corporate  structure  of  the  company?. 


.If  yea,  explain. 


12.  Have  there  been  any  significant  changea  in  the  corporate  structure  in  tha  past  tfirae  years?, 
explain.  ^ 


.If  yaa,  please 


13.  Ara  there  any  negotiationa  now  in  progreaa  between  managamant  and  labor  that  eouM  lead  to  work  atoppagea?. 
If  yea,  plaaaa  axplain  __^ ' 


14.  If  tha  credit  union  cannot  operate  on  the  employer'a  property,  explain  how  tha  credit  union  wtN  be  able  to  tranaaet  buslnaaa 
efttectlvely  with  the  membera.  ..________^ ^_^ 


15.  If  ttta  employeea  to  be  aarved  by  tha  credH  union  work  in  mora 
corresponding  number  of  employeea  working  at  each.  ^___ 


than  one  location  or  dty,  identify  each  tocadon  wWi  the 


18.  Are  there  other  employaaa  of  ttie  company  wtw 
If  ao,  giva  tha  number  and  location  of  tha  other 


ara  not  being  indudad  in  the  propoead  fWd  of  ( 

and  axplain  why  a  cradtt  union  ia  being  propoeed  for  thia  group  only, 
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SPECIFIC  INFORMATION  -  ASSOCIATIONAL  CHARTER  APPLICANTS 

17.  st«ta  t»i«  purpos*  and  gobil*  of  th«  organizitlon  sponsoring  this  Charter.  , 


18.  List  tha  types  of  actlvittos  and  thair  frequancy,  which  tha  organization  sponsors  that  provide  contact  among  tha  members 
and  from  which  common  loyalties,  muhjaJ  l)enefits,  and  muhjal  interesU  are  developed ■. 


19.  In  what  year  was  the  organization  established?, 
headquarters  located? . 


.  Is  It  Incorporated?  . 


..  Where  Is  the 


20.  Give  statistics  as  to  trends  In  membership  during  the  last  five  years. 


21.  What  Is  the  frequency  of  members'  meetings?  

required  ^__^____^__ 

22.  Slate  the  geographic  territory  wttere  members  reside. 


Average  attendance 


Dues 


23.  Obuin  a  copy  of  the  current  bylaws  of  the  association,  the  constitution  or  articles  of  Incorporation,  and  recent  financial 
statemenU,  l.e.  balance  sheet,  and  Income  and  expense  sUtement  Submit  these  documents  with  this  application. 


24.  If  the  bylaws,  constitution  or  articles  of  incorporation  provide  for  more  than  one  type  of  membership  and  if  ail  classes  of 
membership  are  to  be  Included  In  the  credit  union's  field  of  membership,  provide  justification  for  the  inclusion  of  other  than 
'regular*  members. — ^ 


2S.  For  labor  union  group  only,  complete  a  through  c: 
a.  State  the  number  of  labor  union  members  at  each  place  of  employment 


b.  State  the  total  number  of  employees,  whether  union  members  or  not,  wortdng  at  each  place  of  employment  Give  a 
breakdown  of  union  versus  nonunion  employees.  , -_ 


c.  What  has  been  done  toward  organizing  a  credit  union  on  an  employee  basis?  Discuss  fully. 


NCUA4001 


PAGE  4 


49206 


Federal  Register /Vol.  63,  No.  177 /Monday.  September  14,  1998 /Proposed  Rule 


Federal  Register / Vol.  63,  No.  177 /Monday,  September  14.  1998 / Proposed  Rule 


49205 


SPECIRC  INFORMATION  •  COMMUNITY  CHARTER  APPUCANTS 

26.  Community  charters  must  be  based  on  a  well-defined  local  community,  neighborhood,  or  rural  district  where  Individuals  have 
common  interests  or  interact  Describe  how  the  proposed  community  area  meets  these  requrements^ 


27.  Which  buslneea,  civic,  or  other  community  organizatlona  aupport  the  propoeed  credit  union?  List  and  show  the  support 
pledged  Including  the  names  and  tltlea  of  officials  who  were  conttwted.  Obtain  and  attMh  letters  of  support  ftam  these  individuals. 


28.  Describe  the  proposed  area's  specHle  geographic  boundariea.  Geographic  teundwies  may  include  a  city,  townahio  county 
(or  ita  political  equivalent),  or  dearty  deflnabie  nelghborheed. ' 


29.  Provide  a  map  which  clearly  outllnee  the  credit  union'a  propoeed  community  boundariea. 

30.  Are  there  currently  any  state  or  fMeral  credit  uniona  operating  wKhln  the  proposed  community  boundariea? 
If  80,  provide  a  lister  the  credit  union'a  namea  and  mailing  I 


C.  CHARACTER  AND  FITNESS  OF  SUBSCRIBERS 

1.  List  of  subscribers  who  have  signed  the  organization  certlflcate  (7  not  more  than  10  persons).  NamM  should  be  IDENTICAL  to 
signature  on  the  organization  certificate  (NCUA  4008).  Each  subscriber  listed  below  has  subscribed  to  at  leaat  one  share  in 
accordance  with  Section  1 03  of  the  Federal  Credit  Union  Act:. 


Name  

Address  

Occupation  

Years  of  Residence 


Name  

Address  

Occupation  

Years  of  Residence 


Name  ^__^^_^ 

Address 

Occupation  

Years  of  Residence 


Name  

Address  

Occupation  

Years  of  Residence 


Name  

Address  

Occupation  

Years  of  Residence 
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Hun9  ——— 

AddrMS 

Oceupatlen  

YMTSOfRMidMC* 


Namt  ——— 

Addrats 

Occupation 

Yaan  of  RMidanct 


Nam*  - 

Addross  

Occupation  — — 
Yaara  of  RtaJdanea 


Nama  _ 
Addraaa. 


Occupation 

Yaara  of  Rasldanca 


Nama  -^-^— ^ 
AddraM  ■■ 

Occupation  _^^ 
Yaan  of  Raaidanca 


2.  Ara  all  of  tha  aubacrlbara  wItWn  tha  flald  of  mamborahlp? . 
daaeribad  In  tha  daflnitlon  of  tha  flaW  of  mambarahip? 


.  Do  thay  appaar  to  ba  fairly  rapraaantathra  of  tha  group 
,  If  not,  axplain  - 


3.  Doaa  your  invaatlgation  Indlcata  that  tha  aubacribara  ara  parsona  of  good  charactar? 


.If  not,  axplain 


4  From  your  InvastlgaUon,  Is  It  your  Judgamant  that  tha  diraetora  and  comralttaa  mambara  ara  parsona  of  good  charaetar,  and 
that  thay  hava  tha  ability  and  datarmlnatlon  to  oparata  a  cradlt  union  satisfactorily? If  not,  axplain _ 


5.  Doaa  It  appaar  that  thara  ara  any  factions  within  tha  group  which  may  randar  amooth  and  afflciant  cradK  union  oparations 
^_ .  If  so,  axplain __^_^___^_^_______^_— ^— _^— .^— ^^— ^-^— 


difficult? 


6.  la  thara  any  Indication  that  tha  proposad  cradlt  union  would  ba  usad  for  aalflsh  gain  by  any  parson  or  group  of  paraena  within 
tha  group  to  baaarvad? . 

7.  Is  an  application  for  a  StataChartar  now  ponding? 

a.  Haa  tha  group  avar  had  a  cradtt  union? if  ao,whandldHliquldalaormarga? — 


ANY  ADDITIONAL  COMMENTS  OR  INFORMATION  THAT  IS  DEEMED  PERTINENT  OR  HEU»FUL  IN  GIVING  CONSIDERATION  TO 
THIS  APPUCATION  SHOULD  BE  INCLUDED  AS  AN  ATTACHMENT. 


Tha  undarsignad  eartiflaa  that  to  tha  bast  of  Ihair  knowladga  and  baUaf  tha  abova  Information  to  trua  and  cerract 

_^_^_^^______^_^__^  .Organizar 


I  do  (do  not)  racommand  that  a  chartor  ba  grantad  to  thto  group. 
SIgnatura 


Organizar'a  Addraaa 
Talaphona  No. 


Data 
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INSTRUCTIONS 


A.  INFORMATION  FOR  CHARTER  AND  BYLAWS 


ihotMaalMa  a  nama  tor  ««apR)poasdaMai  union.  It  ia  tw  ratponsUMy  of  ttw  tod««  cr«« 
Ufa  «M  »w  propoMd  todwal  cradR  unton  nama  doaa  not  oonsakM  Ml  Mringamom  on  aw  nama 
iiradsaraa.  Tholast»ii«o«md(inmanamainMtba-FadantCf«dRUnon.*  Sincamonama 


Tha 
unton  organiara  to  oraura 
of  any  cofporatfan  In  ito 
soiactod  thoutd  not  dupHcato  oxacly  Iha  nama  of  an  adtang  oodR  unton,  Rom  1  prawidoe 


tor  a  aaoond  chotoa. 


Tho  torraonf  of  oporMtont  of  a  Fadoral  CradR  Unton  ia  daaeribad  in  tta  (Wd  of  mombofMp.  Mom  4.  Tho  prtwtoto 
'  offica  of  ttw  cradtt  unton  wM  uauaRy  bo  maMainad  at  a  tocalon  daaorfbod  to  tw  Md  of  montoonNpL 

Tha  proposad  aoW  of  mombofsNp  should  ba  daMnad  aa  ctoarty  «ial  a  toavoa  no  room  tar  any  doubt  M  to  whom 
tha  cradtt  unton  to  to  larva  or  Ow  iraa  wMeh  N  to  to  oparato.  Corporaaona  md  oOwr  organiaitons  fstarnd  to  to  toa 
dofinilton  of  iho  Itold  of  mambarship  should  ba  dasignalad  by  tw  and  namoa  raiwr  toan  by  soma  toc«  or  populw 
oomradton  of  moaa  namaa.  Any  sagm««  of  a  torgar  organlaMan  ahouM  ba  UwMad  wSh  tw  pwont  Thoflotoof 
mambafahlptoraachtypaofcemmonbondandsamptoaara«icuMiiitodatoltoChipiar2oftha  •Chamrinasnd 


I  tha  fluManca  of  fta  ogantear.  tw  wbaotoars  to  Sw  Organteaaon  CarHtoala  dodda  on  tha  numbor  of 
dbactofs  and  cradt  oomnMaa  mantoars.  Tha  board  and  oadi  oommMaa  muat  ba  oompoaod  of  an  odd  numbor  of 
mambara.  Tha  supaivtoory  comnMtoa  to  appototod  by  Sia  board  of  tfractort. 

B.  ECONOMIC  AOVISABIUTY  OF  OKGANOMQ  PROPOSED  CREDIT  UMON 

.  Tnis  s#CDon  of  ww  raport  oonMns  infMiiwtton  on; 

1.  Tbo  siso  ond  oonipttctDost  of  iho  groupc 
2>  Tho  nduFO  of  tfw  ooirvnon  bond! 
3.  Tha  aatoida  of  •«: 

a.  (H  occupatfonal  basad  Hold  of  mawbanWp)  managamant  of  »w  iponaor 

organizatton; 

b.  (»  aiioctoitonal  basad  ItoU  of  mombarMp)  olRcara  of  lia  sponaor 


c.  (If  community  basad  flaw  of  momboiswp)  community  toadarsan^Ocflfcawi  of  pcomtoant 
asaodaaons  or  orgilzaltons  to  tha  sroa  to  ba  aarvad: 

4.  Tho  laciMtoa  ayaflabto  tor  cradK  unton  oparaHona; 

5.  Tho  avalaWHty  of  •atoling  cradK  unton  sarvtoa.  and 

C.   Othor  fads  to  support  a  potanttol  tor  suooaosfi;!  opoiaUon. 

Thto  sadton  of  ma  raport  should  ooniato  totomtaSon  on  tha  managamant  assodaiton  or  dvto  toadsis  eoniadad 
that  toiand  to  support  or  iMzs  Iho  crodtt  unton.  to  ihoaa  caaoa  whom  cortato  parsons  to  tha  ««a  aia  opposed  to  too 
crodttunton,  tha  organizor  should  potot  out  Iho  fadois  wMdt  todtoato  ««ai  tw  gro«jp  w«  ba  abto  to  o«anoma  itria 
handtoap. 

Ctortcal  asstoanoa  at  toast  during  tha  lint  tow  mortho  of  opanaon,  payrof  dodudtons.  and  ofltea  ^Mca  «a 
dosiiaMa  aids  to  Iha  dMstopmant  d  a  crodK  unton.  Plana  tor  oMTBomtog  any  obstactoi  to  oltodlva  oporaiton  sudt  as 
todc  of  oHlca  spaea  or  scaitorad  Soto  d  mawborahto  should  bo  doacribad  brtofly  If  mora  spaco  is  noodott  tiwi  toat 
providod,  a  sapsrato  alwd  may  bo  usod. 

C  CHARACTER  AND  FITNESS  OF  SUBSCRIBERS 

Tha  namaa  and  addraasas  d  Iha  aubscribsrs  should  ba  raconlad  togtoly  and  comptotoly  to  Horn  C.  1.  d  Ihto 
roport.  ltto(romlhtolntonnatton»iatihaAdmintotiaaonpraparaaSodton3dtfwd«artar.  Tha  namas  d  tha  subscribara 
must  bo  lOeimCALto  mair  signskras  on  too  OrgadzaSon  CartMcata. 
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0.  SUBMITTAL  OF  CHARTER  APPUCATION 

In  addition  to  this  Investigation  Report,  the  following  should  be  submitted  to  the  appropriate  regional  director  of 
NCUA: 

1.  Organization  Certificate,  ^4CUA4008-one  notarized  original.  At  least  f «!<»»,  te/f /TO /rxMvtfun/Wipe^ons,  ' 
must  Sign  the  organization  certificate.  The  person  administering  the  oath  must  not  be  one  of  the  subscribers.  The  oath  on 
the  organization  certificate  must  be  executed  and  show  the  notary's  seal  and  date  the  commission  expires  as  required  by 

State  law; 

2.  Report  of  Official  and  Agreement  to  Serve,  NCUA  4012  -  one  original  for  each  board  member,  credit  commit- 
tee member,  and  supervisory  committee  member: 

3.  Application  and  Agreements  for  Insurance  of  Accounts,  f4CUA  9500  •  one  origirtal; 

4.  Business  Plan  •  refer  to  Chapter  1  of  the  'Chartedng and Fmid of  Mambarship  Manua/'tot  a  discussion  of  the 
components  of  an  acceptable  business  plan. 

5.  Certificate  of  Resolution.  NCUA  9501  -  one  original. 
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NATIONAL  CREDIT  UNION  ADMINISTRATION 


FEDERAL  CREDIT  UNION 

(A  corporation  chartcrad  undar 
tha  laws  of  tha  Unitad  SUtas) 


CHARTER  NO. 
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ORGANIZATION  CERTIRCATE 


FEDERAL  CREDIT  UNION 


Charter  No. 


TO  NATIONAL  CREDIT  UNION  ADMINISTRATION: 

We,  th«  undersigned,  do  hereby  associate  ourselves  as  a  Federal  Credit  Union  for  the 
purposes  indicated  in  and  in  accordance  with  the  provisions  of  the  Federal  Credit  Union  Act, 
(12  U.S.C.  1751  et  seq.).  We  hereby  request  approval  of  this  organization  certificate;  we  hereby 
apply  for  insurance  of  mMnber  accounts;  we  agree  to  comply  with  the  requiremento  of  said 
Act.  with  the  terms  of  this  organization  certificate  and  with  all  laws,  rules,  and  regulations  now 
or  hereafter  applicable  to  Federal  Credit  Unions. 


(1)  The  name  of  this  credit  union  shall  be . 


Federal  Credit  Union. 


(2)  This  credit  union  will  maintain  Its  office  and  will  operate  in  the  territory  de> 
scribed  in  the  field  of  membership. 


NCUA4008 
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(3)  The  names  and  addresses  of  the  subscribers  to  this  certificate  and  the  number  of 
shares  subscribed  by  each  are  as  follows: 


NAIME 


ADDRESS 


SHARES 


(4)  The  par  value  of  Vhm  shares  of  this  credit  union  will  bo  stated  in  the  bylaws. 

(5)  The  field  of  membership  shall  be  limited  to  thoee  having  the  following  common  bond: 


NCUA4008 
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(6)  The  term  of  this  credit  union's  existence  shall  be  perpetual:  Provided,  however,  that 
upon  the  finding  that  this  credit  union  is  bankrupt  or  insolvent  or  has  violated  any  provision  of 
this  organization  certificate,  of  the  bylaws,  of  the  Federal  Credit  Union  Act  including  any  amend- 
ments thereto  or  thereof,  or  of  any  regulations  Issued  thereunder,  this  organization  certificate 
may  be  suspended  or  revolted  under  the  provisions  of  Section  120  (b)  of  the  Federal  Credit 
Union  Act 

(7)  This  certificate  is  made  to  enable  the  undersigned  to  avail  themselves  of  the  advan- 
tages of  said  Act 

(8)  The  management  of  this  credit  union,  the  conduct  of  its  affairs,  and  the  powers,  duties, 
and  privileges  of  Its  directors,  officers,  committees  and  membership  shall  be  set  forth  In  the 
approved  bylaws  and  any  approved  amendments  thereto  or  thereof. 

IN  WITNESS  WHEREOF  we*  have  here  unto  subscribed  our  names  this 


(day) 


(month) 


(year) 


Subseribtd  b0fon  m9,jm  ottlet  comptfnt  to 
admlnl9t»roMths,at        ' 


aVf/STKtB 


this 


(day) 


(month) 


(year) 
Signed. 

TWe 


'At  IMM  w»«i  sigMra  noM  of  •ftom  tlMiM  admintaMr  ttM  oMk 
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APPROVAL  OF  ORGANIZATION  CERTinCATE 
AND  CERTIRCATION  OF  INSURANCE 


Pursuant  to  the  provisions  of  the  Federal  Credit  Union  Act  (12  U.S.C.  1751  et  seq.),  the 
foregoing  organization  certificate  and  Insurance  of  memlier  accounts  of  


_  Federal  Credit  Union  are  approved 


this 


(day) 


(month) 


(year) 


CHAIRMAN 
NATIONAL  CREDIT  UNION  ADMINISTRATION 
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REPORT  OF  OFRCiAL  AND  AGREEMENT  TO  SERVE 


Ta  NATIONAL  CREDIT  UNION  ADMINISTRATION 

(Typ«  or  Print) 


Federal  Credit  Union 


Name 


QMr.  QMs. 
QMrs.QMBS 


Tide  o(  Newly 

Elected/Appointed  Credit  Union 
Position  , 


Rnt 


IMaiden  Name  (m  ommm*  fnn  Aba«^_ 
Address  (Res.) 


SMM 


cay 


SUM 


ZpCod* 


Phone  •*■  Area  Code 
Place  of  Binn 


(BMinM*) 


Data  of  Birth 


C»WSMM 


Employer 

lype  of  Business  ____^__^.^__ 

Number  of  years  with  present  employer. 


Social  Security 

Mumhar 


.Itwr  position  tide. 


Education  background  (circle  highest  grade  completed) 
1    9     a   A    s    g    7    8   9    10    11    12 

(Grade  and  High  School) 


1    2    3    4(  ) 
(CoUege) 


MAJOR  FIELD  OF  STUDY 


Other  training  or  experience 


Are  you  willing  to  accept  the  position  of  trust  for  which.you  have  been  selected  and  to  remain  in  office  until 

such  time  as  a  qualified  successor  is  found? QVeS  LJNO 

Have  you  been  informed  as  to  the  general  duties  and  responsibilities  of  an  offlctal  of  the  proposed  Federal 

Credit  Union  arnj  are  you  willing  to  devote  the  time  necessary  to  familiarize  yourself  with  and  to  perform 

your  duties? QYBS  QNO 


Estimated  number  of  hours  per  month  you  wil  be  able  to  donate  as  a  volunteer , 


IF  THE  ANSWER  IS  YES  TO  THE  FOLLOWING  QUESTION,  PLEASE  PROVIDE  INFORMATION  AS  INSTRUCTED  ON  RE- 
VERSE SIDE  OF  THIS  FORM: 

Have  you  ever  been  convicted  of  any  CRIMINAL  OFFENSE  involving  dtehonestty  or  a  breach  of  tnjst? Qi^w   G  No 


To  (adlltata  the  procees  of  obtaining  a  credit  and  background  ctieck,  pleeee  provide  the  tallowing: 
1.  Any  other  names  which  you  have  used . 


2.  Previous  address,  (if  your  address  changed  over  the  past  2  years) . 

3.  Name  of  Spouse  ..^.^_^^.^_^^^-^^^— — ._ 


.and. 


READ  THE  FOLLOWING  CAREFULLY  BEFORE  SIGNING 


CERTIFICATION  AND  AGREEMENT  TO  SERVE 

I  certify  that  the  information  provided  on  this  form  is  true  and  con«ct  Further,  1,  the  undersigned,  having  been  duly  designated  to 
occupy  the  position(s)  indicated  above,  do  hereby  agree  to  serve  in  the  above-stated  oflice(s)  of  this  proposed  credK  union  until  the  first 
annual  meeting  held  in  accordance  with  the  Federal  Credtt  Union  Act  and  the  bylaws  of  this  credit  union  and  until  the  election  of  my 
successor(s).  I  further  pledge  to  carry  out  the  duties  and  responsibilities  conwnensurate  and  said  ofrice(s)  as  promulgated  by  the 
Federal  CredK  Union  Act  and  the  bylaws  of  this  credit  union.  I  have  read  the  Privacy  Act  Notice  on  the  reverse  side  if  this  form. 


Stgrwhn 


NCUA4012 
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PRIVACY  ACT  NOTICE 

The  Privacy  Act  of  1974  (Public  Law  93-579)  requires  »iat  you  be  advised  as  to  the  legal  authority,  purpose  and  uses  of  the 
information  solicited  by  this  Ibmi.  Pursuant  to  Sections  104  and  205(d)  of  the  Fedec*  Credtt  union  Act  the  Infomation  m 
requested  for  the  purpose  of  completing  the  investigation  required  for  a  new  Federal  ere*  union.  T>ie  information  in  this  form  win  be 
^wnanly  used  in  considering  the  soundness  of  ttie  management  for  the  proposed  Federal  credtt  union.  However  ihis  lonn  may  be 

disclosed  to  any  of  the  foaowing  sources:  a  congressional  office  In  response  to  your  inquiry  to  ihat  office:  an  appropriate  Feder*  Kate 
or  local  authority  in  the  investigation  or  enforcement  of  a  statute  or  regulation:  or  employees  of  a  Federal  agency  for  audit  pun^ 
Falure  to  complete  this  form  or  omission  of  any  item  of  infomiatlon,  except  lor  disclosure  of  your  socut  security  number  may  result  in 

a  delay  in  the  process  for  chartering  the  proposed  Federal  credit  union.  In  accordance  with  Seetton  792^  of  NCUA-sreiiulattons  vou 
are  not  required  to  fumish  your  social  security  number  on  this  foria  YVxjr  social  security  nwnber,  if  voluntarily  provided.  TS 

more  easily  verify  the  information  required  by  this  Ibrm.  No  penalty  w«  resuH  to  you  as  a  rnanagernent  official  or  to  the  chanerino  rt 
proposed  Federal  credit  union  if  you  do  not  pnivide  your  social  security  number.  -.—isoiin. 

Further  intonnation  needed  if  answer  to  CRIMINAL  OFFENSE  question  on  reverse  side  of  form  was  YES: 


CRIMINAL  OFFENSE: 

Nature  of  offense 


Date  of  occurrence 
Sentence  conftorred 


Dale  of  conviction 


(AiiMha 


pvovMsd  W  not 


CRIMINAL  OFFENSE  GUIDELINES 

no  peSJi'iSlSTS'ilS^ofS^^ 

no  person  snau  sen/e  as  direcnr,  officer,  committee  member,  or  emolovee  of  an  kiaitfed  er^m  iminn  ■..»<»  k^  i..^^  r^^,jr^.^  „  ^ 

^T'"!;  Sr^'  «'  "y  «**»•  «-^  "^o'vlng  dbNine^TZ^  "^^o^"?^;2iSS^'=^.'^^ 

mr«6on  of  the  fitness  of  a  person  who  ie  select*!  to  sen*  and  who  ihe  organizer  belevSie  «^ 

specific  mformatjon  above  wfl  need  to  be  furnished.  ^^  ^^     quaimed  to  serve  as  an  offical,  the 

Wtt'*  Board  befieves  that  in  vi«ir  of  the  facts  presented  and  the  date  of  the  offense,^ 
ihey«««  so  advise  that  person  in  wrillnfl.  If  on  ihe  olher  hand,  the  Boart  befieves  aftor  a^ 
conscience  give  Iheir  written  consent  to  the  appointment  they  wi  contact  the  organizer  and  ask  that  another  oeison  he 
posrtwn.  The  person  selected  wil  have  to  complete  a  Report  of  Offkaal  and  Agreement  to  Se«e.  *^ 


in  good 
tor  the 
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APPLICATION  FOR  FIELD  OF  MEMBERSHIP  AMENDMENT 


This  form  is  to  be  used  by  occupational  and  associational  credit  unions  for  common  bond  additions, 
and  by  multiple  group  credit  unions  for  select  group  additions. 

Attach  a  separate  explication  for  each  group  included  in  your  request  for  expansion. 


1.  Name  and  address  of  credit  union: 


2.  Name  and  address  of  group  to  be  added: 


If  applicable,  include  work  and/or  paid  from  locations.  Also  indicate  the  number  of  employees 
at  each  location: 


Description  of  business: 


(If  an  association,  include  a  copy  of  group's  Charter/Bylaws.) 


For  ccunmon  bond  additions,  explain  how  the  group  shares  the  credit  union's  common  bond: 


3.  Total  number  of  potential  employees/members  to  be  added  (excluding  family  members): 


NCUA  4015 
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4.   For  multiple  group  (not  common  bond)  expansions,  explain  why  the  formation  of  a  separate 
credit  union  for  the  group  is  not  practical  or  consistent  with  safety  and  soundness  standards. 
(The  formation  of  a  separate  credit  union  may  not  be  practical  if  the  group  lacks  sufficient 
volunteers  or  resources  to  support  the  operation  of  a  credit  union  or  does  hot  meet  the  economic 
advisability  criteria  outlined  in  Chapter  1  of  the  Chartering  and  Field  of  Membership  Manual): 


5.   (a)  For  multiple  group  expansions,  what  is  the  distance  between  the  group's  location  and  the 

nearest  credit  union  service  facility  it  has  access  to?  

(b)  What  is  the  address  of  this  service  facility?  ^^_ 


(c)  Describe  how  the  group  will  receive  credit  union  service  from  this  facility  (i.e.,  by  teUer  or 
electronic  means,  ATM,  telephone  response  system,  etc.) 


6.   Is  the  group  eligible  for  membership  in  any  other  credit  union?  NO  YES 


ILyes,  give  the  name  and  location  of  the  other  servicing  credit  union.  Also  include,  if 
applicable,  a  letter  of  release  from  the  overlapped  credit  union. 


ILzes,  explain  how  the  expansion's  beneficial  effect  in  meeting  the  convenience  and  needs  of  the 
members  of  the  group  clearly  outweighs  any  adverse  effect  on  the  overlapped  credit  union: 
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7.  Other  infonnation  required  for  multiple  group  expansions: 

(a)  Explain  how  the  credit  union  has  the  administrative  capability  and  the  fmancial  resources  to 
meet  the  need  for  additional  staff  and  assets  to  serve  the  new  group: 


(b)  Is  the  credit  union's  net  worth  (capitalization)  at  least  6  percent?  YES NO 

(c)  What  Is  the  credit  union's  capital-to-assets  ratio?  


8.  Attach  a  letter,  on  letterhead  stationery  if  possible,  from  the  group  requesting  credit  union 
service.  


Other  comments: 


Name  and  title  of  credit  union  board-authorized  representative  (e.g..  Manager/President/CEO) 


(Please  print  or  type) 


(Signature) 


(Date) 


NCUA  4015 
Page  3 


49220  Federal  Register / Vol.  63,  No.  177 /Monday,  September  14,  1998 / Proposed  Rule 


Federal  Register /Vol.  63,  No.  177 /Monday,  September  14,  1998 /Proposed  Rule  49219 


NOTICE  OF  MEETING  OF  THE  MEMBERS 


FEDERAL  CREOTT  UMON 


(CMy) 


(StM) 

THIS  PROPOSmON  WILL  BE  DECIOED  BY  A  MAJORfTY  OP  THE  MEMBERS  WHO  VOTE. 
Nolte«tohfbvQivn<hit«in— MnQOf'thamwnbfmaf 

Fadval  Cridit  Union, 

ha*  bMn  calM  and  win  Iw  hatd  at  _^ 

on ,    _ 


and  voting  upon  tha  foNowtng  *—okitlon; 


.  ■«. 


(y««) 


.e'deck. JN.  tar  tha  purpeao  of  conaldwing 


-RESOLVED,  That  tha  s 

Union  b*  conwrtad  to  menM  union  chartaiad  undor  Iha  lawa  ol  tha  Stato  ol. 
hMI  nm  opnnon  unosr-rwwrai  ciimim  dv  one  onnntufl^ 


FadwalCradK 


RESOUND  FURTHER.  That  tha  bowd  of  dhaetora  and  Iha  offleaia  of  Ihia  cradR  union  and«a  horaby 
aothorizad  nd  diraetad  to  do  all  thinga  nacaaaary  to  aflaet  and  to  complato  tha  eonvaraion  of  thia 
union  (rem  a  Fadatai  to  Statactiartarad  oradit  union** 


Tha  board  of  diractora  of  tliia  cradM  union  haa 
ttw  propoaad  convaralon  and  baUavaa  It  to  ba  in  tha 


givan  caianil  conaidaratlon 


baat  Intoraat  of  Um 


to  tha  advancagaa  and  iha  dli 
niambara  for  tha  foBowring  raaaona; 


Tha 
bananta  to  ttia 


convaraion  would  raault  In 
of  tha  oadll  union; 


tha  following  diaadvantogaa  or 


Tha  propoaad  convaraion  would  raault  In  tha  following  eoato  of  convaraion  (La.  changing  tha  aadit  uniona 
nama,  axamination  and  oparating  faaa,  attomay  and  conaulting  faaa,  tax  UabiHtyi  atei; 
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Th«  bowd  of  dIr«etor»  recommends  ttiat  the  members  approve  the  proposal  to  convert  to  a  SUta  charter 

The  members'  accounts  will  Q  will  not  |j  continue  to  be  Insured  by  the  National  Credit  Union  Share  Insurance  Fund. 

Attached  is  your  ballot  You  are  urged  to  bring  your  ballot  to  the  meeting  and  to  cast  your  vote  after  hearing  the 
discussion  of  the  proposal,  if  you  cannot  attend  the  meeting,  you  are  urged  to  merit  your  vote,  date  and  sign  your  ballot,  have 
it  postmarked  no  later  than  the  date  and  the  time  announced  for  the  meeting  of  the  members,  and  mail  it  to  the  following 
address: ___^ — — — 


BY  ORDER  OF  THE  BOARD  OF  DIRECTORS 


TTTLE: 

(CHIEF  EXECUTIVE  OFFICER) 


TITLE: 

(CHIEF  RECORDING  OFFICER) 


Issued 


(Date) 
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APPLICATION  TO  CONVERT  FROM  A  STATE  TO  A  FEDERAL  CREDIT  UNION 


The . 

rated  under  the  taws  of  the  State  of . 


Credit  Union  of . 


(city). 


.on. 


(State),  Ineorpo- 

, ,  by  decision  of  its  board 

(year) 

of  directors,  hereby  makes  application  to  the  National  Credit  Union  Administration  to  convert  to  a  Federal  credit  union. 

1.  Field  of  membership  of  State-chartered  credit  union.  (Use  exact  wording  of  charter,  articles  of  incorporation  or  bylaws,  u 
amended  to  date.) 


2.  Is  proposed  Federal  charter  to  cover  same  field  of  membership?  Yes  *^  No    'J   If  answer  is  'No,*  explain  fully: 


3.  Standard  financial  and  statistical  reporu  as  oL 


or  comparable  forms  of  reports. 


(year) 
certified  correct  by  the  treasurer  and  verified  by  the  affidavit  of  the  president  or  vice-president,  are  attached. 

4.  A  schedule  of  delinquent  loans  classified  2  to  6  months,  6  to  12  months,  and  12  months  and  ever  delinquent  Is  etuched. 
(As  a  minimum,  schedule  should  Include  for  each  delinquent  loan:  loan  date,  last  payment  date,  unpaid  balance,  security,  and 
comment  on  collectibility.) 

5.  The  following  policies  on  loans  to  members  are  currently  In  effect  In  this  credit  union: 

a.  Interest  rates  on  loans: ^ 


b.  Charges  Incident  to  making  loans  which  are  passed  on  to  borrowers: 


e.  Maturity  UmKs:. 


d.  Unsecured  loan  Hmit: 


e.  Secured  lean  nmlt 


L  Types  of  security  accepted:. 


g.  Requirements  of  amertizalion  (Repayment  lequirements): 


6.  Attached  is  a  list  of  unsecured  leans  In  excess  of  the  amounts  stipulated  in  the  Act  (For  each  loan  show  aqcount  number, 
original  ameunt,  terms,  and  unpaid  balance.) 

7.  Attached  Is  a  nst  of  leans  with  maturities  In  excess  of  periods  stipulated  in  the  Act  and  the  NCUA  Rules  and  Regulations. 
(For  each  loan  shew  account  number,  original  amount,  terms,  unpeid  balance,  and  security.) 
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I.  TVpM  of  .ecounu  which  m«mb«rs  ir*  rtqulrtd  or  »n  pormlttod  to  maintain:  SharaQ  Otpoalt  Q    Othar  Q  (dascriba): 


9.  Daacriba  any  raal  astata  ownad  by  eradlt  union,  including  a  list  of  Its  current  markat  valua: 


10.  Dascriba  and  list  any  InvastmanU  which  ara  ouUlda  of  tha  Invastmant  powars  of  Fadaral  eradlt  unions  (Rafar  to  Saetlon 
107(7),  FadaralCradIt  Union  Act):  ___ 


11    Namas  and  locations  of  any  daposltory  Institutions  In  which  tha  cradH  union  dapostts  Ita  funda  but  which  ara  bayond  tha 
purviaw  of  daposit  powars  authorizad  by  Saetlon  107(8)  of  tha  Fadaral  Cradit  Union  Act 


^Z  Dascriba  any  sarvlcas  randarad  to  or  on  bahalf  of  mambars  or  of  tha  public,  othar  than  aecapting  and  malnulning  accounts 
of  mafflbars  and  making  loana  to  mambars:  _ — 


13.  Dascriba  what  you  proposa  to  do  about  any  pollclos,  procaduraa,  aasats  or  liabilltlaa  which  do  not  comply  with  tha  Fadaral 
CradK  Union  Act: ^ . — 


14.  Giva  spacific  raasons  as  to  why  you  dasiro  to  convort  to  a  Fadaral  eradlt  union: 


Wa  haraby  authoriza  tha  National  Cradit  Union  Administration  to  axamina  our  books  and  our  racords  and  agraa  to  pay  an  axamina- 
tion  (aa  in  accordanca  with  SacUon  701.6  of  tha  National  Cradit  Union  Adminlatratlon  Rulaa  and  Raguiatlons. 


Wa.thaundarsignad 


Chiaf  Financial  Otflcar  of  tha . 


Chiaf  Exacutlva  Offiear  and 
CradH 


Union  of 


.Stataof 


.cartify: 


Tliat  wa  ara  tha  duly  aiactad  Chiaf  Exacutlva  Offiear  and  tha  Chiaf  Flnandai  Offlcar.  raspaetfully,  of  said  cradit  union;  that  tha 
statamants  mada  In  thia  Application  to  Convart  from  a  SUta  to  a  Fadaral  Cradit  Union  and  tha  schadulas  attachad  harato  ara 
tnia,  complata.  and  cerraet  to  tha  bast  of  our  knowtadga  and  ballaf  and  ara  mada  in  good  faith. 


TITLE: 

(CHIEF  F1f4ANCIAL  OFFICER) 


TITLE: 

(CHIEF  RECORDING  OFFICER) 
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AFRDAVrr 
PROOF  OF  RESULTS  OF  MEMBERSHIP  VOTE  PROPOSED  CONVERSION 


Wa,  tha  undarsignad 


prasidontMca  prasidont  and 

tmtiw^tmty  el  tttm 

as  follows: 


Fadaral  Cradtt  Union,  haraby 


or  aflkm 


1.  That  tha  convarsion  proposal  aa  sat  forth  In  tha  attachad  NoNea  of  Maatingol  tha  Mambara  was  hiily 
axpiainad  to  tha  mambars  prasant  at  said  maating  of  mambars. 

2.  That  on  tha  data  of  tha  aaM  maating  of  mambars  tharawara mambarsofthls 

cradit  union  qualMad  to  vota;  mambars  warapraaant  at  aaM  maatfcig;  of  thoaa  mambars 

prasant. mambars  votad  In  favor  of  tha  eonvarsion  and  mambara 

votad  against  tha  eonvaraion;  of  thoaa  mambara  not  praaant  at  tha  maating  but  who  fllad  ballots, 

^  mambara  votad  In  favor  of  ttw  eonvaraion  and mambars  votad  agalnat  tha 

eonvaraion;  and  that,  without  duplication  of  tha  votaa  of  any  mambar.  a  total  of mambara 


votad  In  favor  of  tha  eonvaraion  and 


mambara  votad  agalnat  tha  eonvaraion. 


3.    That  tha  action  of  tha  mambara  of  this  eradlt  union  at  aaM  maating  is  fully  and  compiataly  raeordad  In  tha 
minutas  of  said  maating  and  ail  ballota  caat  by  tha  mambars  on  tha  quaatlon  of  eonvaraion.  althar  at  tha 
maating  or  by  daiivary  to  tha  eradlt  union,  ara  on  flla  wKh  tha  aacratary  of  thIa  eradlt  union. 


TITLE: 

(CHIEF  EXECUTIVE  OFFICER) 


(CHIEF  RECORDINQ  OFFICER) 


Fadaral  Crwiit  Union 


Subscribad  bofora  ma,  an  offlcar  compatant  to  adminiatar  oaths,  at 
.this 


(day)                (month)                   (yMr) 
Signed 


(SEAL) 


TItIa 


(Notary  PuMIe  or  otttar  compatant  offiear) 


My  Conunitsion  Expiras 


(yaar) 
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BALLOT  FOR  CONVERSION  PROPOSAL 


hav*  raad  th«  nolle*  conetmJng  th«  mtcting  o»  tht  mwnbtrs  o»  th« 


FMteralCrtdit 


Union  callod  for . 


(yMf) 


,  to  considor  and  to  vota  upon  tha  following  propoaition: 


PadamCradK 
.and 


"RESOLVED,  That  th* 

Union  b*  eonvaitad  to  a  cradit  union  chartarad  undar  th*  lawa  of  tha  State  of 
oparation  undar  Fadaral  Chartar  Numbar b*  dlaeontlnuad. 

RESOLVED  FURTHER,  That  tha  board  of  diraetora  and  th*  offlcara  of  thia  cradit  union  and  ara  haraby 

autherizad  and  diroctad  to  do  all  thbiga  nacaaaary  to  affact  and  to  compMa  tha  convaraion  of  thia  cradit 
union  from  a  Fadaral  to  Stato-ehaitarad  cradit  union.' 

I  haraby  caat  my  voto  on  tha  propoaition:  (Placa  an  X  in  tha  aquara  oppoafta  tha  appropriate  atatamant) 


I  vote  for  tha  convaraion  Q 
i  vote  againat  tha  convaraion  Q 


(Account  Numbar) 


(Siytatura  of  Mambar) 
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APPUCATION  AND  AGREEMENTS  FOR  INSURANCE  OF  ACCOUNTS 


TO:  Th*  National  Cradit  Union  Administration  Board  (Board) 


Date 


Tha  proposed 


Federal  Credit  Union 


(ItaWngAddrwa) 


(City) 


(SIM) 


(ZlpCoda) 


applies  for  insurance  of  Its  accounts  as  provided  in  Title  II  of  the  Federal  Credit  Union  Act.  and  in  consideration  of  tt.. 
granting  of  insurance,  hereby  agrees:  '«v..  «ia  in  consioeraoon  of  the 

1.  To  pay  the  reasonable  cost  of  such  examinations  as  the  Board  may  deem  necessary  In  conn«:tlon  with  rt«».««i-i.,-  ,».- 
eligjbility  of  the  application  forlnsurance.  '  "-"^  "•«*»*¥•"  connection  with  determining  the 

2.  To  permit  and  pay  the  reasonable  cost  of  such  examinations  as  in  the  judgement  of  the  Board  mav  fmm  Hm.  m  Km.  k. 
necessary  for  the  protection  of  the  fund  and  other  Insured  credit  unions.  ^^  ^^  "* 

3.  To  I)«m,it  the  Board  to  have  access  to  any  information  or  report  with  respect  to  any  examination  made  bv  or  for  WW 
puWic  regulatory  authority  «,d  tumish  such  additional  inform^lon  wlTSi^^^  Sn<;^nS^rr 

*■     JZ^'^t*,  »^°'"*^*'  •«*  '^"'"•y  ■9"n»*  ««'9»"y.  defalcation,  and  other  similar  Insurable  losses,  of  the  tyoe  in  the 
fjm.  jmd  in  an  amount  at  least  equal  to  that  require,  by  the  law.  undar  which  the  cr*«t  un««^ri„2L^ 

S.  To  maintain  such  regular  reserves  as  may  be  required  by  Section  116  of  the  Federal  Credit  Union  Act 

^'  tatJ^"2"m;S^"  "^"^  ••  t»«  8<«"«.  by  regulation  or  in  spedal  caaes,  may  require  for  protecting  the 

'•  Sl'^aSSTv^'  Sr  "eS,T"'  "'  •«-"«-  »-"«y  the  form  of  which,  by  regulation  or  in  special  cases,  ha,  not 

«.  To  pay  and  maintain  the  capltalizaUon  deposit  required  by  Title  II  of  the  Federal  Credit  Union  Act 

9.  To  pay  the  premium  charges  for  Insurance  imposed  by  Title  II  of  the  Federal  Credit  Union  Act 

'"■  JuS'th'iSo""  "^"""^^  °'  ™''  "«"«'•  '^•'  Credit  union  Act  and  of  relations  prescribed  by  the  Board 

"•  S'rnrL?.rLr;it1^^  ^  -r-rs  ^  .he  «,.«  un^  and  to 

'^  Jisr  v^rg^ei'oT  jrr^  ^  ^ -^^ 


ScheduhUto. 


Title 


We,  the  undersigned,  further  certify  that  to  the  best  of  our  knowtedoe  and  h*ii*f  r^  r»»~...,rf  >»■ 

Ptoyee  of  this  credit  union  has^  cpnviced  of  any  crimi  JS:2'i,::Srg''i  ^oS^a^^  tTTsJ Tx^^'n^;;':: 
attachments  to  this  application.  We  hirther  agree  to  notify  the  Board  If  any  proposed  or  Zt^r.^^^  ."SLS  ^1^ 


ChM  EsKuflv*  Offlcar 


CMW  FkMneW  omnr 


Note:  A  Willfully  false  certification  is  a  criminal  offense.  U.S.  Code,  Title  18.  Sac.  1001. 
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CERTIRCATION  OF  RESOLUTIONS 


FEDERAL  CREDIT  UNION  (PROPOSED) 


W*  e«rtify  ttuit  w«  «r*  Um  duly  tiacted  and  qualiflad  chief  wwcuttv*  offlcar  and  racording  offlear 
of  tha  abova-namad  propoaad  Padarai  cradit  union  and  that  at  tha  chartar-organizatlon  maaUng 
tha  board  of  diractora  paaaad  tha  following  raaolutlon  and  racordad  It  In  ita  minutaa: 

■Ba  It  raaolvad  that  thia  eradit  union  apply  to  tha  National  Cradit  Union 
Admlniatration  Board  for  Inauranca  of  ita  accounta  aa  providad  in  Titia  n  of 
tha  Fadaral  Cradit  Union  Act 

Ba  it  furthar  raaolvad  ttiat  tha  praaidant  and  traaaurar  ba  authorliad  and 
diractad  to  axaeuta  tha  Application  and  Agraamanto  for  Inauranca  of  Ae- 
eounta  aa  praacrlbad  by  tha  Beard  and  any  olhar  papara  and  doeumant* 
rwjuirad  In  eonnaction  tharawHh;  to  pay  all  axpanaaa  and  do  all  othar  thinga 
nacaaaaiy  or  propar  to  aacura  and  contlnuo  In  forca  auch  Inauranca.* 


Chief  Exacuthw  Officar 


Recording  Officer,  Board  of  Diractora 
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INFORMATION  TO  BE  PROVIDED  IN  SUPPORT  OF  THE  APPUCATION  OF  A  STATE  CHARTERED 

CREDIT  UNION  FOR  INSURANCE  OF  ACCOUNTS 


Credit  Union 


1.     Show  below  ttia  location  of  the  cradit  union's  books  and  records. 


(Street  Address) 


(City) 


(State) 


(Zip) 


(Telephone) 


2.    Show  the  date  (month,  day.  year)  in  which  the  credit  union  was  chartered. 


(yw) 

3.  Attach  a  copy  of  the  credit  union's  field  of  membership  as  shown  in  the  charter,  articles  of  incorporation  and/or 
bylaws,  as  amended  to  date.  Please  identify  it  as  the  first  schedule  in  the  consecutive  number  sequence  as 
discussed  in  the  instructions.  Schedule  No. , 

4.  Potential  membership  (total  number  of  persons  who  could  be  served  including  present  members. 

5.  Describe  type  activity  sponsor  organization  is  engaged  in.  (See  instructions  pertaining  to  item  No.  5.) 


8. 


10. 


Does  the  credit  union  operate  under  standard  bylaws  provided  by 
the  state  supervisory  authority? 

a.    Attach  a  copy  of  the  current  official  bylaws  under  which  the 
credit  union  operated.  Schedule  ^'^ 


Is  the  credit  union  under  any  administrative  restraints  by  the 

State  Supervisory  Authority? 

a.     Explain  fully  on  an  attached  schedule.  Schedule  No. — 


YesQ 
(Stop) 

Yes  Q 


NoQ 
(Complete  a.) 

NoQ 


(Complete  a.)     (Stop) 


Attach  a  copy  of  the  latest  State  supervisory  authority  examination.  Copies  of  any  correspondence  from  the 
accountanfs  report  if  madB  in  lieu  of  a  State  supervisory  authority  examination.  Copies  of  any  correspondence 
from  the  State  supervisory  authority  which  accompanied  the  examination  report  should  also  beirKluded. 
Attach  copies  of  the  Balance  Sheet  and  of  the  Statement  of  Income  and  Expense  (or  Firtancial  and  Statistical 
Report)  for  the  month  preceding  the  date  of  this  application  and  for  the  same  montfr  of  the  preceding  year. 

Schedule  Nos (Identify  current  year  statement  with  (a)  after  schedule  no.  and  previous  Year  with  (b).) 

Resen^es 

a.     Show  below  the  requirements  of  the  State  law  and/or  your  bylaws  for  transfer  of  earnings  to  reserves 
(either  rTX>nthly  or  at  the  end  of  each  accounting  period). 


11.  Delinquent  Loans  and  Charged-off  Loans 

a.     Attach  a  copy  of  the  delinquent  loan  list  as  of  the  month<end  preceding  the  date  of  this  appiicalion. 
instructions  pertaining  to  Item  No.  1 1  a.  on  page  7.  Schedule  Nn  . 


See 
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b.  List  below  the  requested  intormation  on  delinquent  loans  for  the  latest  (our  calendar  quarters  preceding  the  date  of  the 
application  (March  31.  June  30,  September  30  and  December  31).  Also  show  total  share  and  loan  balances  tor  all 
members  for  all  members  for  the  same  period. 


(a) 

'Other  Delinquent 

Categories 

(b) 
Delinquent 
Categories 

Data 

Data 

nata 

Data 

2  mos.  to  less  than 
6  mos. 

$ 

s 

$ 

S 

6  mos.  to  less  than 
12  mos. 

$ 

s 

$ 

$ 

12  mos.  and  over 

s 

s 

$ 

s 

Totals 

Share  Balances 

s 

$ 

$ 

$ 

Loan  Balances 

$ 

$ 

$ 

s 

'See  instructions  pertaining  to  Item  No.  1 1  b. 

c.  List  below  the  requested  intormation  on  loans  charged  off  during  the  last  three  years  and  the  cun-ent  year.  List  total 
of  aH  reserves  both  revocable  and  in'evocable  for  the  same  period  as  (balarKe  at  year-end  and  or  cun-ent  perwd). 


Yaar 

Yaar 

Yaar 

Current  Yr.  to  Oat* 

*Totals  Since 
Organization 

Total  Charged  Off 

Total  Recovered 

Net  Charged  Off 

■-    -    ■ 

Total  of  all 
Reserves 

12. 


13. 


14. 


'this  infomiation  is  avaiiabie 

Does  the  credit  union  have  any  unrecorded  or  contingent  liabilities                   Yes  Q            No  Q 
(Including  pending  law  suits  or  civil  actions)?                                                   (Complete  a.)    (Stop) 
a.    List  on  a  schedule  the  complete  description  of  such  liabilities,  including  amounts,  status  of  the  items,  and  a  description 
of  the  circumstances  creating  the  liabilities  or  contingent  liabilities.  Schedule  No 


Do  any  asset  accounts  (other  than  loans  to  members,  investments,  YeS  F]  No  Q 

and  real  estate)  have  actual  values  less  than  the  book  values  (CofTiDlete  a )       (Stoo) 

shown  on  the  Balance  Sheet?  V        P  J       I    oP/ 

a.    List  on  a  sepsirate  schedule  a  description  of  such  assets,  showing  at  least  the  following  information;  account 
number,  description  of  Item,  book  value  and  actual  value.  Schedule  Nn 


List  betow  or  on  an  attached  schedule  any  investments  or  real  estate  as  discussed  in  the  instructions  pertaining  to 

Item  No.  14  Schedule  No.     .  Attach  a  copy  of  the  credit  union's  current  investment  polictes. 

Investments/Loans  to  Credit  Onion  Service  Organization  (CUSO)  should  be  listed  separately  on  page  6. 


Description  of  Item 


Current  Maiket  Value 


Current  Book  Value 
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15.      IndMduai  Shifv  and  LoM  LmIbm: 

a.  Wtorathaioitft  of  tw  trial  baiano*  tapes  of  ttwMMdiMitfiarawtd 
loan  ladgars  in  agrMnwnl  wNh  ih*  balanca*  of  ft*  raspacH^a  ganani 
ladgar  control  acoounis  as  of  ■)*  monttvand  praoadbig  ■)*  data  of 
Ms  application? 

b.  Wt»t  atm  tti*  dlWarwieaa  as  a«  Ihe  tnetitt  and  pieeadfag  aia  itmt^  nt  ihif  fppa^-i#on? 


Balancas  in  Qanaral  Ladgar  . 

Totals  of  ffia  trial  balance  of  me 
indMduai  iedgefs 


18.       Supervisory  Commiltee: 

a.  What  is  the  sflscfve  dels  of  tw  last  comptale  comprehensive  annual 
EnacliveData 

'(1)     IftweffectivedalsoftwannualaiidKisnotwNNnfie^stlS 
date  Kv  compieion  of  a  compraftansive  audi? 


paitonnad  by  Vie  supervisory  eammMse? 
is  ew  supervisory  commmssrs  largsl 


b.  Show  the  sMsdva  date  olfiesupervtaafyoanMiiBse's  last  oonkoledverifkMion  of  almamben* 


(1)    Malmambecsr 


have  not  been  veriNd  under  conkoled 

tor  ocmpMlon  of  «ie  veiMcaian 


oondMons  during  tie  laal  two  ysars  ««hal  is  tie 


17. 


19. 


e.   If  M  is  neoessaiy  to  compMes«ier16e(1)orieb(l):ptoase  describe  tie  dkectois'plenetorsesingtietDe  met 
datasaremet  (DISCUSS  betow  or  an  attached  acheduto.)  SchedutoNo.. 


Sumy  Bond.  Usi  betow  lie  ciedK  union's  suraly  bond  oovacage. 
a.  Name  of  carrier 


-b.   Standard  tomi  nuntoer  of  tie  bond 

(i.a.  23. 576. 577.  57B.  581. 582  CU-1.  otiM). 
&  Besfe  smount  of  coverage  S  ' 

d.  Bond  pfemiuni  paid  to  (dato)  ^^__^,^__^^_ 


a.  What  is  tie  emount  of  coverage  required  by  Stato  law  or  your  bylaws? 
L    ndars  to  tM  txmd  flat  batowt 

(1.0.,  faihiul  pertocmance.  torgery.  misplaoanienl,  eto.) 

18.      Oedt  Unton  Servtoee 

Does  tie  oedtt  union  render  any  aen^oss  to  or  poftomi  any  fundtona  on 
bahaR  of  tie  members,  nan-membefs.  oigsniyalons,  or  tie  pubic  otier 
Inn  tie  uaual  savings  and  loan  ssndosa  for  members? 
a.  Attach  a  acheduto  deacribing  each  acMly  in  U.  SchedutoNo. 


Doee  tie  crodi  unton  toww  of  any  advene  eoonomto  oondMn  Iwt  is 
aflsding  or  ««  altoci  ito  pressnt  or  Mwe  openlon  or  tat  of  tie 
sponsor  organizMion? 

a.  Attach  a  acheduto  describing  lie  oonAton  and  Is  possibtoeltoci  on  tie  oediunton'slkihm. 


20. 


21. 


lb  tie  best  of  tie  credH  unton's  fcnowtodge  and  balsf,  has  any  dbector. 
oflcer,  committee  member,  or  smptoyas  been  convictod  of  any 
criminal  oftense  involving  dWwnesty  or  breach  of  trust? 
a.  Attach  a  stalamani  describing  tie  circumstances.  SchsdutoNo. 


Lendtog  poWes  and  pradces: 

a.  Comptoto  (on  page  4)  aho«*ig  tie  pressntpolctos  and  practices  on  toens  to  msmbars. 

b.  Comptoto  page  5  in  acooidance«Mi  tie  instnidtons  pertaining  to  itom  No.  21b. 
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LENDING  POUCIES  AND  PRACTICES 


1.     Cndit  Union  Polld0S  and  Practices 

a.  Unsteured  Loan  Limits 

b.  S«cur«d  Loan  Limits 
(1)  N«w  Auto  Coliateral 

(^  Usad  Auto  Collataral 

(3)  RaalEstata 

.  (a)     Rrat  Mortgag* 

(b)    Second  Mortgago 

(4)  Comalwrs 

(5)  Others  (dascriba) 


c.  Loans  to  Organizations 

d.  Loans  to  Dirtctor,  Officars, 

or  Committaa  Mambars 


2.    StataCndlt  Union  Law;  Bylaw* 

a.  Ohsacurad  Loan  Limits 

b.  Sacurad  Loan  Limits 


e.       Loans  to  Oiractors,  Officars, 
or  Committsa  IMambars 


Maximum 
Loan  Amount 


lyiaximum  Period 
of  Repayment 


Required  Amount  df 
Downpaymant  (Equity) 


List  below  or  an  attached  page,  any  additional  policies,  including  the  interest  rates  applied  to  members'  loans  and  the 
method  of  assessing  and  accounting  for  interest  income,  i.e.:  add-on,  discounter  unpaid  balance. 
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SCHEDULE  OF  LARGEST  LOANS 
Complate  this  form  as  discussed  In  ths  Instructions  pertaining  to  Item  21b. 


Account 
No. 

Unpaid  Loan 
Balance 

Repayment 

Period 
(No.  Months) 

Status  of  Repayment 

Appraised 

Coliateral 

Value* 

Description  of 
Collateral 

Current 

Delinquent 
(No.  Months) 

• 

--- 

V 

*if  there  Is  more  than  one  type  of  collateral  assign  value  to  each  type. 
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CREDIT  UNION  SERVICE  ORGANIZATION 
(CUSO) 


1.  Nam*  of  CUSO. 


2.  Date  of  CUSO'S  Organization   

(Date  of  obtaining  charter  from  State) 

3.  Type  of  organization  (circle  one): 

a.  Generai  Partnership 

b.  Limited  Partnership 


c.  Joint  Ownership 

d.  Corporation 


4.  Owners  of  CUSO  (list  name,  charter  number  if  FCU,  and  percentage  of  ownership,  if  possible). 
Name  -  Charter  Number  (If  FCU)  -*.    --        Name  •  Charter  Number  (If  FCU) 

a.  _^ • ^^^^-_^^^_-^^_^.^___ 

b.    . ^ 


(Continue  on  reverse  side  if  additional  space  is  required) 

5.  Capitalization  (list  investors  and  amount  of  investment  In  CUSO). 
Name  •  Charter  Number  (if  FCU)  Amount 

a. 
b. 


Name  •  Charier  Number  (if  FCU)         Amount 


(Continue  on  reverse  side  if  additional  space  is  required) 


6.  List  all  known  services  which  are  t>eing  offered  by  CUSO  (be  as  specific  as  possible). 


7.  Comments  (include  all  ottier  pertinent  information,  'if  appHcaWe,  notpraviously  discussed). 


8.  Attach  latest  Finaneial  and  Statistical  Report  of  CUSO,  if  avaiiabi*. 
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INSTRUCTIONS  FOR  COMPLETION  OF  APPUCATION  OF  A  STATE  CHARTERED  CREDIT  UNION 

FOR  INSURANCE  OF  ACCOUNTS 


The  application  and  alt  supporting  documents  should  be 
prepared,  photocopied,  arMl  submitted  In  accordance  with  the 
procedures  outlined  in  the  letter  that  traramitled  these  instruc- 
tions. Additional  schedules  may  be  included  it  deemed  appro- 
priate. 

AN  items  should  be  completed.  If  the  answer  given  to  a 
question  is  followed  by  the  word  'Stop,'  proceed  to  the  next 
numbered  question.  If,  however,  the  answer  given  is  followed 
by  instnictions,  the  ad<fitional  parts  of  that  question  should  be 
completed  before  going  on  to  the  next  question. 

When  page  1  specifies  tfiat  a  schedule  should  be  prepared 
and  attached,  please  assign  a  schedule  number  in  conseculiva 
order,  starting  with  number  one.  Please  show  the  sctwdule 
numtMr  at  the  lop  rigfit-hand  comer  of  the  scfieduie. 

Some  of  ttw  items  are  seH-expianatory  and  require  no  spe- 
cial instructions.  OV>er  items,  however,  need  special  explana- 
tions, definitions,  and  instructions  for  compMion.  These  are 
Hsted  below,  idenified  by  the  same  item  nunbers  as  appear  in 
Exhibit  A. 

Rem  Na  5:  Show  whether  the  sponsor  organization  is 
assodaHonal.  occupational  or  residentiaL  If  oocupaHonal.  pieeae 
show  ttie  specific  products  or  services  produced. 


Item  Na  10:  Reservm:  The  term  *rssen«'  in  Exhibll  A 
means  that  account,  or  accounts,  which  represents  segregated 
portions  of  earnings  as  provided  by  the  law,  bylaws,  and^  the 
credtt  union's  marugemeni  for  the  atnorption  of  tosses  retating 
to  loans  to  members.  (These  accounts  aie  usualy  calad  Regiiar 
Resenw,  Resen«  for  Bad  Debts,  Guarantee  Reserve,  Guar- 
antee Fund.  Spedai  Reserve  for  Lones,  and  Alo«Mnoe  tor  Loan 
Losses.) 

Ham  Na  11a:  The  delinquent  loan  fist  rsquested  shotM 
include,  tor  each  delinquent  loan,  the  account  number  of  the 
bonower,  date  of  loan,  original  amount  of  loan,  unpaid  balance, 
date  of  last  payment  of  principle,  excluding  tranafers  from 
pledged  shares,  collateral,  and  comments  regarding  the 
coOectibiily  of  each  loan  in  Vw  categories  6  montw  to  less  than 
12  months  and  12  months  and  over.  Payments  of  interest  only 
should  be  so  ideiiUtled. 


be  12  months  delinquent  and  the  entire  unpaid  balance 
shown  in  the  12  mantis  and  over  category^ 

Kem  Na  lib:  The  schedule  provided  for  the  delinquent 
loan  information  is  set  up  in  delinquency  categories  of  2  months 
to  less  than  6  nwnths,  6  months  to  less  than  12  monttw.  and  12 
months  and  over.  Credil  untons  that  compute  deinquency  using 
categories  other  than  shown  in  column  (b)  may  use  these  otwr 
categories  and  show  them  in  column  (a).  Credtt  urMons  using 
column  (a)  need  not  show  the  delinquencies  in  the  column  (b) 
categories.  It  is  not  necessary  to  report  on  loans  which  are  deiin- 
queni  less  Ittan  2  months. 

Adverse  TVenda:  If  items  8, 9.  or  1 1  indwate  adverse  trends 
such  as  significant  decreases  in  shares,  loans  or  reseraes.  in- 
creases in  loan  deinquency  or  loan  chsrge-offs,  or  unrssolved 
serious  excaptons  shown  in  the  State  examinalon  report,  tie  credl 
union  may  attach  an  exptanatton  and  identty  H  as  *Expianation  of 
Adverse  Trends  or  Unresolved  Examinaton  ExeapUons*  and  as- 
sign it  a  schedule  nunrtoer. 


RamNaia:  This  ism 
union  owns  any  of  tie 


need  be  compteled  only  If  tie  crsdR 


B. 


Investments  m  U.S.  QovemmenI  securities  guaranteed  as 
to  principle  and  interest  or  Federal  Agency  securities,  tie 
martcat  vakje  of  «Mch  is  now  less  tian  tie  book  value. 


Real  estate  ottier  tien  ttiat  used  entirely  for  tie  credM 
union's  o««n  ofRce(s). 


C.     Otier  Investments  of  any  type  except 


1. 
2. 

4. 
5. 


Loans  to  otwr  ciedK  unions. 
Certiicates  of,  or  accounts  in,  federaly  insured  sav- 
ings and  toan  assodattons. 

CeriMcatM  of  dspoeit  in  Natonal  or  Slate  banks. 
Deposits  or  aooounis  in  State  central  credtt  untons. 
Common  tmst  invesanenls  with  intemaaontf  Cracfl 
Unton  Senrioes  Corporaton  (ICUS). 


For  tie  purpose  of  tiis  appBcatton,  toan  deOnquency 
be  detennined  on  tie  basis  of  tie  borrowers' payments  in 
tton  to  tie  terms  of  tie  notes,  as  lolows: 

If  a  loan  is  in  arrears  by  two  montily  payments  plus 
any  part  of  tie  tiird  payment,  tie  loan  is  2  mentis 
delinquent  and.  ttierefore,  tie  entire  unpaid  balance 
is  shown  in  tie  2  mentis  to  toss  ttian  6  mentis  cat- 
egory. A  loan  in  arrears  a  total  of  6  montily  payments 
phis  any  part  of  tie  seventti  payment  would  be  S 
mentis  delinquent  and  the  entire  unpaid  balance 
aho«wi  in  tie  6  mentis  to  less  tian  12  mentis  cat- 
egory. A  toan  in  arrears  a  total  of  12  montily  pay- 
ments plus  any  part  of  tie  tiirteentti  payment  would 


If  corporate  bonds  are  fisted,  please  show  maturity  date,  rate 
of  interest  on  bonds  and  current  yieto  rate. 

If  stocks  are  fisted,  ptease  show  number  of  shares  and  bid 
price. 

Please  kJentify  tie  source  of  tie  nwket  vakjaton  informe- 
tton  and  tie  date  of  such  intonnatea 

Item  Na  21  b:  The  largest  toans  to  members  ahouM  be 
shown  on  page  5.  In  seiecUng  tie  toans  for  tiis  ExhtoH.  fist  tie 
largest  outstandkig  unpaid  toan  balance  and  pnxeed  in  descend- 
ing order  by  dolar  amount  unH  tie  number  specified  betow  has 
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bMfl  shown.  TTwnufnberof  such  loans  to  ba  listed  win  be  deter- 
mined  as  fdows: 


If  yourcradt 

union  has  the 
loOowingno.  ol 

Qutstandipg  team 

Under  100 
10QJO199 
200  to  299 
300  to  399 
400  or  mora 


Mm  should  Kst  the 

toOowing  no.  of 
the  largest  unpaid 

5 

10 
15 
20 
25 


If  any  of  the  above  loans  are  delnquent  please  show  the 
number  of  months  delinquent  in  the  appropriate  'Status  ol  Re- 
payment* column. 

Page  6:  Complete  page  6  for  each  investment/loan  to  a 
CredH  Union  Service  Organization  (CUSO). 

TERMINATION  OF  INSURANCE 

Should  the  credtt  union,  after  obtaining  insurance  of  mem- 
ber accounts,  desire  to  terminate  its  insured  sutus,  this  could  be 


accomplished  by  complying  with  the  provisions  of  Section  206(a). 
(c)  and  (d)  of  Title  II  of  the  Federal  CredR  Union  Act  This  action 
would  require  approval  by  a  vote  of  the  maiority  of  the  members, 
and  ninety  days  written  notice  of  the  proposed  termination  data  to 
NCUA.  Member  accounts  would  continue  to  be  insured  for  one 
year  following  temiination  of  insurance  and  the  insurance  premium 
would  be  paid  during  that  period.  Alter  termination  of  insurance, 
the  credit  union  shaH  give  prompt  and  reasonable  notica  to  all 
members  whose  accounts  are  insured  that  it  has  ceased  to  be  an 
insured  credit  unioa 

Sections  206<a)(2)  and  206(d)(2)  and  (3)  of  the  Act  provide 
that  an  insured  credit  union  may  also  termirtate  its  insurance  by 
converting  from  its  status  as  an  insured  credit  union  under  the 
Act  to  insuranoe  from  a  corporation  authorized  and  duly  licensed 
to  insure  member  accounts.  In  this  event,  approval  is  required  by 
a  majority  of  all  the  directors  and  by  affirmative  vote  of  a  maiority 
of  the  members  voUng,  prodded  that  at  least  20  percent  of  the 
members  have  voted  on  the  proposition.  Under  this  provision  for 
tennination,  insurance  of  member  accounts  would  cease  as  of  the 
data  of  teflninaHoa 
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APPUCATION  AND  AGREEMENTS  FOR  INSURANCE  OF  ACCOUNTS 
STATE  CHARTERED  CREDIT  UNION 

Date 


TO:  The  National  Credit  Union  Administration  Board 


The 


Credit  Union, 


Insurance  Certificate  Number . 


Of  applicabie) 


(mailing  address) 


(city) 


(State) 


(zip  code) 


applies  for  insurance  of  its  accounts  as  provided  in  Title  II  of  the  Federal  Credit  Union  Act,  and  in  consideration  of  the  panting  of 
insurance,  hereby  agrees: 


1.  To  permit  and  pay  the  cost  of  such  examinations  as  the  NCUA 
Board  deems  necessary  for  the  protection  of  the  interests  of 
the  National  Credit  Union  Share  Insurance  Fund; 

2.  To  permit  the  Board  to  have  access  to  all  records  and  informa- 
tion concerning  the  affairs  of  the  credit  union,  includir>g  any 
information  or  report  related  to  an  examination  made  by  or  for 
any  other  regulating  authority,  and  to  furnish  such  records,  irv 
formation,  and  reports  upon  request  of  ttie  NCUA  Board; 

3.  To  possess  such  fidelity  coverage  and  such  coverage  against 
burglary,  robbery,  and  other  losses  as  is  required  by  Parts 
701 .20  and  741  of  NCUA'S  regulations; 

4.  To  meet,  at  a  minimum,  the  statutory  reserve  and  fun  and  fair 
disclosure  requirements  imposed  on  Federal  Credit  Unions  by 
Section  1 16  of  the  Federal  Credit  Union  Act  and  Parts  702  of 
NCUA'S  regutations,  and  to  maintain  such  special  reserves  as 
the  NCUA  Board  may  be  regulation  or  on  a  case-by-case  ba- 
sis determine  are  necessary  to  protect  the  interests  of  menv 
bers.  Any  waivers  of  the  statutory  reserve  or  full  and  fair  dis- 
closure requirements  or  any  direct  charges  to  the  statutory  re- 
serve other  than  loss  loans  must  have  the  prior  written  ap- 
proval of  the  NCUA  Boanj.  In  addition,  corporate  credit  unions 
shall  be  subject  to  the  reserve  requirements  specified  in  Part 
704  of  NCUA'S  regulations; 

5.  Not  to  issue  or  have  outatanding  any  account  or  security  th9 
form  of  which  has  not  been  approved  by  the  NCUA  Board, 
except  accounta  authorized  by  state  taw  for  stata  credit  unions; 

6.  To  maintain  the  deposit  and  pay  the  insurance  premium  charges 
imposed  as  a  condtion  of  insurance  pursuant  to  Tide  II  (Share 
Insurance)  of  the  Federal  Credit  Union  Act; 

7.  To  comply  with  the  requirement  of  Title  II  (Share  insurance)  of 
the  Federal  Credit  Union  Act  and  of  regulations  prescribed  by 
the  NCUA  Board  pursuant  thereto:  and 


8.  For  any  investmenta  other  than  loans  to  members  and  obliga- 
tions or  securities  expressly  authorized  in  Title  I  of  the  Federal 
Credit  Union  Act  as  amended  to  establish  now  and  maintain 
at  the  end  of  each  accounting  period  and  prior  to  payment  of 
any  dividend,  an  Investn^ent  Valuation  Reserve  Account  in  an 
amount  at  least  equal  to  the  net  excess  of  tx30l(  value  over 
cunwit  maricet  value  of  tfie  investments.  If  the  marlcet  value 
cannot  be  determined,  an  amount  equal  to  the  fuN  book  value 
win  be  established.  When,  as  of  the  end  of  any  dividend  pe- 
riod, the  amount  in  the  investment  Valuation  Reserve  exceeds 
Ihe  (fifference  between  book  value  and  maricet  value,  the  board 
of  directors  may  authorize  the  transfer  of  the  excess  to  Undi- 
vided Earnings. 

9.  When  a  stat-tMUtered  cre(St  union  is  permitted  by  state  law  to 
accept  norvnember  shares  or  deposits  from  sources  other  than 
other  credit  unior>s  and  public  units,  such  nonmember  accounts 
shall  t>e  identified  as  norvnember  shares  or  deposits  on  any 
statement  or  report  required  t>y  the  NCUA  Board  tor  insurance 
purposes.  Immediately  after  a  state-ct^artered  credit  union  re- 
ceives notice  from  NCUA  that  ita  member  accounts  are  feder- 
ally insured,  the  credit  union  will  advise  any  present  nonmem- 
ber share  and  deposit  hoMers  by  letter  that  their  accounts  are 
not  insured  by  the  rotational  Credit  Union  Share  insurance.  Also, 
future  nonmember  sfwre  and  deposit  fund  holders  will  be  so 
advised  by  letter  as  they  open  accounta. 

10.  In  the  event  a  state-cfuutared  cre(£t  unkxi  cfwoses  to  termi- 
nata  ita  status  as  a  federally-insured  credtt  union,  itien  it  stat 
meet  the  raquiran>enta  imposed  by  Sections  206(a)(1)  and 
206(c)  of  the  Federal  Credit  Union  Act  and  Part  741.6  of 
NCUA'S  regutations. 

1 1 .  In  the  event  a  state-cfiartered  credit  union  chooses  to  convert 
from  federal  insurance  to  some  other  insurance  from  a  corpo- 
ration authorized  and  duly  icensed  to  insure  member  accounta, 
than  it  shall  meet  the  requirementa  imposed  by  Sections 
206(a)(2),  206(c),  206(dX2),  and  206(d)(3)  of  the  Federal  CredX 
UnionAct 
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APPUCATION  AND  AGREEMENTS  FOR  INSURANCE  OF  ACCOUNTS 
STATE  CHARTERED  CREDIT  UNION 

Oat* 


TO:  Th«  Nationai  Cfadtt  Union  Administration  Board 


Tha. 


.  CrtdM  Union, 


Insuranca  Cartificata  Numtjar . 


Crfappiicat)la) 


(mailing  addrass) 


(city) 


(stata) 


(zip  coda) 


appNes  tor  insuranca  of  its  accounts  as  providad  in  Tilia  11  of  tha  Fedaral  Credft  Union  Act  and  in  considaration  of  tha  grants 
Insuranca,  hereby  agraas: 


1.  TopafTTMtandpaythacostofsuchexarninatlonsasmaNCUA 
Board  deems  necessary  for  tha  protection  of  tha  intareeta  of 
the  Nation^  Credit  Union  Share  Insurance  Fund; 

2.  To  permit  the  Board  to  have  access  to  al  records  and  informa- 
tion concerning  the  affairs  of  the  credit  union,  jnctudbig  any 
information  or  report  related  to  an  examination  made  t>y  or  for 
any  other  regUaflng  authority,  and  to  furnish  such  records,  m- 
formation,  and  reports  upon  request  of  ttia  MCUA  Board; 

3.  To  possess  such  fldaaty  coverage  and  such  coverage  against 
burglary,  robbery,  and  other  losses  as  is  required  by  Parts 
701 .20  ««1 741  of  NCUA'S  regulations; 

4.  lb  meat,  at  a  minimum,  the  statutory  reserve  and  fuH  and  fair 
dtodosue  requirements  imposed  on  Federal  Credtt  Unions  by 
Section  116  of  the  Federal  CradR  Union  Act  and  Parts  702  of 
NCUA'S  regulalions.  and  to  maimain  such  special  raaenea  as 
the  NCUA  Bowd  may  be  regulatian  or  on  a  casa^yy-case  ba- 
sis determine  are  necessary  to  protect  the  Merasts  of  mem- 
bers.  Any  »(«ivars  of  tha  statutory  reserve  or  ful  and  fair  <«s- 
dosure  requirements  or  any  direct  chargee  to  the  statutory  re- 
serve other  than  toss  loans  must  have  the  prior  written  ap- 
proval of  the  NCUA  Board.  In  addWon,  corporate  credK  unions 
shall  be  subject  to  the  reserve  requirements  spedied  in  Part 
704  of  NCUA'S  regulations; 

5.  Not  to  issue  or  have  outstandtog  any  account  or  security  the 
form  of  which  has  not  been  approved  by  the  NCUA  Board, 
except  accounts  authorized  by  stata  law  for  state  credtt  unions; 

6.  To  maintain  the  depoeit  and  pay  tha  InsurBnce  premium  charges 
imposed  as  a  condition  of  insurance  pursuant  to  Titia  II  (Share 
Insuranca)  of  the  Federal  Credit  Union  Act 

7.  To  comply  with  the  requirement  of  TiHe  II  (Share  insuranca)  of 
the  Federal  Credit  Union  Act  and  of  regulations  prescribed  by 
the  NCUA  Board  pursuant  thereto;  and 


8.  For  any  Investments  other  than  loans  to  members  and  obBga- 
tlons  or  securitiaa  aiprassly  authorized  In  TMa  I  of  the  Federal 
Credtt  Union  Act,  as  amended  to  establish  now  and  maintain 
at  the  end  of  each  accounting  period  and  prior  to  payment  of 
any  dividend,  an  Investment  valuation  Reserve  Account  In  an 
amount  at  least  equal  to  tha  net  excess  of  book  value  over 
current  maricet  value  of  tha  invastments.  If  tha  marical  vaJua 
cannot  be  determined,  an  amount  equal  to  the  ful  book  value 
win  be  estabUshad.  Whea  as  of  tha  end  of  any  dMdend  pe- 
riod, tha  amount  in  tha  invastment  vaiuatton  Reserve  exceeds 
the  dMerarwe  between  book  value  and  market  vatoe.  the  board 
of  directors  may  authorize  tha  transfer  of  the  excess  to  Undi- 
vMedEamings. 

9.  Whenastat-barteredcradHunionispermitiadbystaielawto 
accept  nonmember  sfwree  or  depodts  from  sources  otfwr  ttwn 
other  credtt  untons  and  pubic  units,  such  nonmembar  accounts 
shal  be  identified  as  nonmember  sharea  or  deposHs  on  any 
statement  or  report  required  by  the  NCUA  Board  for  insuranca 
purposes.  Immedtatelyafler  a  state-chartered  credtt  lintonra- 
ceivas  notice  from  NCUA  that  tts  member  accounts  are  feder- 
ally insured,  the  credtt  unton  wW  advise  any  present  norimem- 
ber  share  and  depostt  hoklar«t)y  letter  that  Iheir  accounts  are 
not  Insursd  by  the  Nattonal  Credtt  Unton  Share  Insurance.  Also, 
future  nonmember  share  and  depostt  fund  hoMars  wi  be  so 
advised  by  letter  as  they  open  accounts. 

10.  In  the  event  a  stata'«hartered  credit  unton  chooses  to  termi- 
nate tts  status  as  a  faderaly-insured  credtt  unton,  then  tt  shall 
meet  the  requirements  imposed  by  Sacttons  206(a)(1)  and 
206(c)  of  the  Federal  Credtt  Unton  Act  and  Part  741.6  of 
NCUA'S  regulattons. 

11.  In  Iha  event  a  state-chartered  credtt  unton  chooses  to  convert" 
from  federal  iitsurance  to  soma  other  insuranca  from  a  corpo- 
ration authorind  and  duly  Icensad  to  insure  member  accounts, 
then  tt  Shan  meet  the  requirements  imposed  by  Secttons 
206(aK2),  206(c),  206(dK2),  and  206(d)(3)  of  tha  Federd  Cradtt 
Unton  Act 
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In  support  of  this  applcaiion  wa  submtt  pages  1-6  and  Schedules  described  balowR 
Schedule  No. 


Triia 


CERTIFICATIONS  AND  RESOLUTIONS 


We.  the  undersigned,  certify  0iat  wa  are  ttw  duly  elected  and  quaiiflad  preskSng  ofltear  and  laooidbig  ofRcar  of  the  cradR  urton  Md 
that  at  a  property  caHed  and  regular  or  spadai  mealing  of  its  boan]  of  directors,  at  which  a  quorum 
resdutions  were  passed  and  reoordad  in  tts  minutas: 


Wa,  0w  undarsignad.  oarlify  to  tfw  corractnass  of  tha  informaBon  submMad. 

Be  tt  rasdved  that  ttiis  credtt  unton  apply  to  tha  Nattonal  Credtt  Unton  AdmMstialton  Board  for  insuranca  of  tts 
accounts  as  provkled  in  riHa  II  of  tha  Federal  Credtt  Unton  Act 

8a  ft  resolved  that  ttM  presking  ofltoar  and  raoording  officer  be  authorized  and  directed  to  execute  the  AppHc^ion 
and  Agreement  for  Insuranca  of  Aeoounta  aa  prescribed  by  the  NCtJA  Board  and  any  other  papers  «id  documents 
required  in  connection  ttiarawMi  and  to  pay  al  axpenses  and  do  al  such  other  things  necessary  or  proper  to  secure 
and  conlinua  in  force  such  insuranca. 

Wa  further  certify  that  to  the  bast  of  our  knowledge  and  baief  no  axisiing  or  proposed  offtoar,  convryttee  member,  or 
amptoyee  of  this  cradtt  unton  has  bean  oonvtotad  of  any  criminal  oflansa  irwolving  dtehonesty  or  breach  of  trust 
axeept  as  noted  in  attachments  to  this  appicabon.  We  further  agree  to  nollfy»>a  Board  if  any  eadsting.  proposed  or 
luiure  onicar,  commniaa  memoar  or  empaiyea  ■  waciag  lor  sucn  an  onsrtaa. 


(Signature)  Prasking  OMcar,  Board  of  OirectocB 


(Print  or  type  Praaidtog  Ofllcai^  Name) 


(Signature)  Raconfng  Ofltoar,  Board  of  Oiradors 


(Print  or  type  Reconing  Oflteefs  Name) 
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Appendix  E — ^Associations 

Credit  Union  National  Association  (CUNA), 
P.O.  Box  431,  Madison.  VVI  53701, 608- 
231-4000 


National  Association  of  Federal  Credit  - 
Unions  (NAFCU),  38  N.  10th  Street,  Suite 
300,  Arlington.  VA  22201,  703-522-4770 

National  Association  of  State  Credit  Union 
Supervisors  (NASCUS),  1901  North  Fort 
Myer  Drive,  Suite  201,  Arlington,  VA 
22209,  703-528-8351 


National  Federation  of  Community 
Development  Credit  Unions  (NFCDCU), 
120  Wall  Street,  10th  Floor,  New  York,  NY 
10005-3902,  212-809-1850 

(FR  Doc.  98-24285  Filed  9-11-98;  8:45  am] 

BILUNQ  CODE  7S36-01-P 


Monday 
September  14,  1998 


s     s     = 


Part  III 


Protection  Agency 

Draft  Integrated  Urban  Air  Toxics 
Strategy  To  Comply  With  Section  112(d), 
112(c)(3)  and  Section  202(1)  of  the  Clean 
Air  Act;  Notice 
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ENVIRONMEhfTAL  PROTECTION 
AGENCY 

[FRL-6157-2;  Docket  No.  A-97-44] 

Draft  Integrated  Urban  Air  Toxics 
Strategy  To  Comply  With  Section 
112(k),  112(c)(3)  and  section  202(1)  of 
the  Clean  Air  Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  provides  a  draft 
strategy  for  public  comment  to  address 
health  impacts  from  air  toxics  in  urban 
areas.  The  strategy  includes  a  draft  list 
of  33  hazardous  air  pollutants  (HAP) 
judged  to  pose  the  greatest  potential 
threat  to  pubhc  health  in  the  largest 
number  of  urban  areas,  based  on 
available  information.  Thirty  of  these 
HAP  are  from  area  sources.  It  also 
provides  a  draft  list  of  area  source 
categories  to  be  listed  for  reg\ilation 
under  section  112(d)  of  the  Clean  Air 
Act  (Act).  The  draft  strategy  also 
provides  a  schedule  for  specific  actions 
to  address  risk  from  air  toxics  in  urban 
locations.  This  draft  strategy  is  being 
developed  as  required  in  section  112(k) 
and  112(c)(3)  and  section  202(1)  of  the 
Act,  as  amended  in  1990,  and  a  consent 
decree  entered  in  Sierra  Club  v. 
Browner.  Qv.  No.  95-1747  (D.D.C.  1995) 
(consolidated  with  Sierra  Club  v. 
Browner,  Qv.  No.  96-436  (D.D.C. 
1996)).  Even  though  the  draft  strategy 
identifies  source  categories  for  which 
additional  standards  under  section 
112(d)  may  be  developed,  the  strategy 
by  itself  does  not  automatically  result  in 
regulation  or  controlof  emissions  from 
sources  within  these  source  categories. 
The  EPA  will  perform  further  analyses 
of  HAP  emissions,  control  methods  for 
the  listed  source  categories,  and  health 
impacts  as  appropriate,  for  stationary 
and  mobile  sources.  These  analyses  vrill 
determine  the  ultimate  regulatory 
requirements,  if  any,  whidi  may  be 
developed  under  the  strategy. 

DATES:  A  draft  and  final  strategy, 
including~HAP  and  source  category 
lists,  are  required  under  the  consent 
decree  to  be  completed  and  made 
available  by  August  31, 1998  and  June 
18, 1999,  respectively.  Written 
comments  on  this  draft  must  be  received 
by  November  30, 1998.  We  will  hold 
four  stake-holder  meetings  on  this  draft. 
The  first  will  be  at  Radisson  Plaza  Hotel 
at  Mark  Center,  5000  Seminary  Road,  in 
Alexandria,  VA  on  September  23, 1998. 
The  second  at  the  Durham  Marriott  at 
the  Civic  Center,  201  Foster  Street, 
Durham,  NC  on  September  29, 1998,  the 
third,  in  Chicago,  Illinois  at  Hyatt 


Regency  Chicago,  151  East  Wacker 
Drive,  Chicago,  DL  60601  on  November 
5  and  6, 1998,  and  the  final  at  Cathedral 
Hill  Hotel,  1101  Van  Ness  Avenue,  in 
San  Francisco,  California  94109,  on 
November  19, 1998.  Persons  wishing  to 
present  oral  comments  pertaining  to  this 
notice  should  contact  EPA  at  the 
address  listed  below. 
ADDRESSES:  A  docket  containing 
information  relating  to  the  development 
of  this  notice  (Docket  No.  A-97-44)  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday  except  for 
Federal  holidays,  in  the  Air  and 
Radiation  Docket  and  Information 
Center  (MC-6102),  Room  M-1500,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460; 
telephone  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  McKelvey,  Office  of  Air  Quality 
Planning  and  Standards  (MD-15),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina, 
27711,  telephone  number  (919)  541- 
5497,  electronic  mail  address: 
McKelvey.Laura@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  Agency  in  the  development  of  the 
Draft  Urban  Air  Toxic  Strategy.  The 
principal  purpose  of  this  dodi»t  is  to 
allow  interested  parties  to  identify  and 
locate  documents  that  serve  as  a  record 
of  the  process  engaged  in  by  the  Agency 
lo  publish  today's  notice.  Tlie  docket  is 
available  for  pt^lic  inspection  at  the 
EPA's  Air  and  Radiation  Docket  and 
Infonnation  Center,  which  is  listed  in 
the  ADDRESSES  section  of  this  notice. 

Inxompliance  with  President 
Clinton's  June  1, 1998  Executive 
Memorandimi  on  Plain  Language  in 
government  writing,  this  package  is 
written  using  plain  language.  Thus,  the 
use  of  "we"  in  this  package  refers  to 
EPA.  The  use  of  "you"  refers  to  the 
reader  and  may  include  industry.  State 
and  local  agencies,  enviionmental 
groups  and  other  interested  individuals. 

The  information  in  this  notice  is 
organized  as  follows: 

I.  Introduction 

n.  List  of  Polhitants,  Efiiects  and  Sources 

m.  Plan  for  Area  Sources  (section  112(k]) 

IV.  Near-tenn  Actions  to  Implement  the 

Strategy 

V.  Longer-term  Plans  and  Activities  to 

Implement  the  Strategy  for  all  Sources  of 
Air  Toxics 

VI.  How  EPA  will  Communicate  with  the 

Public  on  Progress  in  Meeting  the 
Strategy's  Goals 
Vn.  Regulatory  Requirements 


L  Introduction 

We  have  made  considerable  progress 
since  the  passage  of  the  Clean  Air  Act 
Amendments  of  1990  in  improving  air 
quality  for  all  Americans  by  reducing  air 
toxics '  emissions  through  regulatory, 
voluntary  and  other  programs.  To  date, 
we  have  focused  mahily  on 
substantially  reducing  emissions  of 
toxic  air  pollutants  entering  the 
environment,  primarily  by  setting 
standards  for  major  industrial  sources 
and  mobile  sources.  These  reductions 
are  only  part  of  the  solution  to 
protecting  public  health  and  the 
environment  from  toxic  air  pollutants. 
In  addition  to  lowering  overall 
emissions  of  these  toxic  pollutants,  we 
need  to  develop  focused  strategies  to 
combat  problems  of  particular  concern. 
As  we  continue  to  develop  the  national 
air  toxics  program,  and  planned 
research  yields  improved  data  on  health 
risks,  we  envision  making  increased  use 
of  riijc  information  in  setting  priorities 
and  measuring  progress. 

As  discussed  in  more  detail  in  section 
n.B.  current  information  shows  that 
some  of  the  greatest  health  risks 
affecting  the  most  people  are  in  urban 
areas.  This  Federal  Register  notice 
presents  our  draft  strategy  to  address  the 
problem  of  urban  air  toxics,  considering 
major  industrial  sources,  smaller  "area" 
sources  and  mobile  sources.  The  Act 
requires  us  to  develop  a  strategy  for 
reducing  uihan  air  toxics  by  focusing  on 
area  sources.  However,  these  sources  are 
not  the  only  contributors  to  toxic  air 
pollutantain  ii]^>an  areas  and  are  not  the 
only  sotuces  of  concern  to  the  public. 
Therefore,  in  addition  to  satisfying  our 
statutory  obligation  to  address  the  . 
threats  presented  by  emissions  from 
area  sources,  we -intend  to  devise  a 
l»oad  strategy  for  reducing  risks  posed 
by  air  toxics  from  all  sources.  Different 
types  of  sources  emit  the  same 
pollutants;  and  especially  in  urban 
areas,  there  are  many  sources  emitting 
m\iltiple  pollutants.  As  part  of  ovir 
overall  plan  to  target  risk  reductions, 
our  draft  strategy  addresses  the 
problems  of  cumulative  expostires  from 
air  toxics  through  an  integrated 
approach  that  considers  all  sources. 

m  developing  the  urban  strategy,  vte 
make  use  of  the  best  available  scientific 
information  providing  insight  into 
health  risks  from  hazwdous  air 
pollutants.  Based  on  this  information,   . 
we  have  suggested  priorities  for  the 
urban  air  toxics  program.  Our  aim  is  to 
achieve  the  greatest  reductions  in  risk 


■  Out  use  of  the  tannt  "air  toxic*"  or  "toxic  air 
pollutants"  in  this  notice  refers  specifically  to  those 
pollutants  which  are  listed  under  CAA  section 
112(b]  as  "hazardous  air  pollutants"  or  HAP. 
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for  the  largest  nimsber  of  Americans,  in 
an  expeditious  manner.  In  addition,  we 
intend  to  address  cases  in  which    ' 
specific  groups  of  individuals,  such  as 
low-income  communities  and  children, 
may  be  exposed  to  disproportionately 
higher  risks.  Available  information  in 
many  cases  is  not  sufficient  to  quantify 
health  risks  from  air  toxics;  there  are 
significant  gaps  and  uncertainties. 
However,  section  112  generally  provides 
a  fiamework  requiring  the  Nation  to  (1) 
move  ahead  to  reduce  emissions 
through  standards  imder  section  112(d) 
or  section  129,  initially  reducing  health 
threats  fix)m  urban  air  toxics,  while  (2) 
conducting  further  research  to  address 
uncertainties  and  improve  information 
on  risks  under  section  112(0, 112(k)  and 
112(m)  in  order  to  then  act  to  address 
the  remaining  identified  risk. 

In  this  introduction,  we  present  a 
brief  overview  of  the  air  toxics  problem, 
actions  that  we  have  taken  to  reduce 
emissions,  and  our  overall  strategy  for 
dealing  with  urban  air  toxics.  We  view 
this  draft  strategy  as  a  starting  point.  We 
welcome  public  comment  and  will  meet 
with  various  stakeholders,  including 
direct  dialogues  with  community  groups 
such  as  environmental  justice 
communities,  to  develop  this  approach 
further  before  the  final  strategy  is  issued 
in  Jime  1999. 

A.  What  is  the  air  toxics  situation? 

There  are  currently  188  HAP 
regulated  under  the  Clean  Air  Act  that 
have  been  associated  with  a  vtride 
variety  of  adverse  health  effects, 
including  cancer,  neurological  effects, 
reproductive  effects  and  developmental 
effects.*  We  estimate  that  approximately 
4.4  million  tons  (or  8.8  billion  pounds) 
of  HAP  were  released  in  the  United 
States  in  1990,  declining  to  3.7  million 
tons  in  1993  (Second  Report  to  Congress 
on  the  Status  of  the  Pollution  Program 
under  the  Clean  Air  Act,  October  1997). 
In  total,  we  have  issued  25  maximum 
achievable  control  technology  (MACT) 
and  two  section  129  standards, 
achieving  estimated  emission 
reductions  of  approximately  1  million 
tons  once  these  standards  are  fiilly 
implemented. 

We  categorize  anthropogenic  sources 
of  air  toxics  into  three  broad  types:  (1) 
major  stationary  sources,  which  are 
sources  that  emit  more  that  10  tons  j>er 
year  of  any  one  HAP  or  25  tons  per  year 
of  a  combination  of  HAP,  such  as 
chemical  plants,  oil  refineries, 
aerospace  manufacturers  and  steel' mills; 
(2)  area  sources,  which  are  smaller 


2  Section  1 12(b)  of  the  Act  lisU  189  hazardous  air 
poUutanU  (HAP).  One  of  the  HAP,  captolactam. 
was  subsequently  delisted. 


sources  of  air  toxics  which  emit  less 
than  10  tons  per  year  of  any  one  HAP 
or  less  than  25  tons  per  year  of  a 
combination  of  HAP,  such  as 
drycleaners,  solvent  cleaning  industries 
and  secondary  lead  smelters;  and  (3) 
mobile  sources,  which  include  cars, 
trucks  and  off-road  engines.  According 
to  1993  data,  on  a  national  basis,  24 
percent  or  about  890  thousand  tons  of 
air  toxics  were  emitted  by  major 
sources,  34  percent  or  about  1.26 
million  tons,  were  emitted  by  area 
sources,  and  42  percent,  or  about  1.55 
million  tons,  came  from  mobile  sources 
(see  emissions  inventory  report  in 
docket). 

In  urban  areas,  toxic  air  pollutants 
pose  special  threats  because  of  the 
concentration  of  people  and  sources  of 
emissions.  While  threats  posed  by  some 
pollutants  may  be  fiurly  common  across 
the  country,  studies  in  a  nimiber  of 
urban  areas  indicate  that  threats  posed 
by  othere  vary  significantly  from  one 
urban  area  to  the  next.  We  are 
concerned  that  because  minority  and 
low  income  commimities  are  often 
located  close  to  tirban  industrial  and 
commercial  areas  where  ambient 
concentrations  of  HAP  may  be  greater, 
their  risks  of  exposure  to  HAP  at  levek 
above  acceptable  health  bench  marks 
may  be  disproportionately  higher  than 
for  other  segments  of  the  population. 
Through  this  study,  we  intend  to  collect 
and  evaluate  additional  information 
needed  to  determine  the  extent  to  which 
there  may  be  disproportionate  risks  for 
these  commtmities  in  url>an  areas. 

In  order  to  fully  tmderstand  the  air 
toxics  problem,  we  must  imderstand  the 
level  of  the  pollution  to  which  ]}eopIe 
are  exposed.  In  order  to  do  this,  we 
would  like  to  know  the  concentrations 
of  all  HAP  as  measured  by  ambient  air 
monitors.  However,  the  monitoring  data 
are  scarce  and  limited.  Consequently, 
we  estimate  pollution  concentrations 
through  the  use  of  models,  relying  on 
emissions  measurements  or  estimates. 

B.  What  are  we  doing  to  address  air 
toxics? 

In  amending  the  Act  in  1990, 
Congress  required  us  to  establish 
national  emission  standards  for 
stationary  sources  of  air  toxics  and  to 
study  a  number  of  air  toxics  problems 
to  determine  whether  additional 
reductions  are  needed.  These  emission 
stapdards  are  known  as  maximum 
achievable  control  technology,  or  MACT 
standards,  and  generally  available 
control  technology,  or  GACT  standards. 
We  have  promulgated  standards  for  the 
first  47  of  1 74  source  categories,  which 
will  reduce  air  toxics  emissions  by 
approximately  980,000  tons  per  year. 


Within  the  next  10  years,  as  we 
complete  more  MACT  standards,  the  air 
toxics  program  is  estimated  to  reduce 
emissions  of  toxic  air  pollutants  by  well 
over  1.5  million  tons  per  year  (Second 
Report  to  Congress  on  the  Status  of  the 
Hazardous  Air  Pollutant  Program  Under 
the  Clean  Air  Act,  October  1997). 

We  have  also  established  mobile 
source  evaporative  and  exhaust 
emission  standards,  as  well  as  fuel 
standards,  which  are  greaUy  reducing 
the  amount  of  air  toxics  coming  from 
motor  vehicles.  Between  1995  and  2000, 
highway  vehicle  emissions  of  benzene. 
1.3-butadiene.  and  directly  emitted 
formaldehyde  will  be  reduced  by  about 
40,000  tons  per  year.  Toxic  emissions 
fit>m  non-road  sources  will  also  be 
reduced  in  this  period.  Calctdations  and 
analyses  which  will  improve  our  ability 
to  project  the  impact  of  planned  mobile 
source  standards  are  currently  in 
progress. 

Congress  instructed  us  to  develop  a 
strategy  for  air  toxics  in  urban  areas, 
emphasizing  actions  to  address  the  large 
number  of  smaUer,  area  stationary 
sources.  Section  112(k)(l)  states: 

The  Congress  finds  that  emissions  of 
hazardous  air  p>ollutants  bom  area  sources 
may  individually,  or  in  the  aggregate,  present 
significant  risks  to  the  public  health  in  urban 
areas.  Considering  the  large  number  of 
persons  exposed  and  the  risks  of 
carcinogenic  and  other  adverse  health  efiiecu 
from  hazardous  air  pollutants,  ambient 
concentrations  characteristic  of  large  urban 
areas  should  be  reduced  to  levels 
substantially  below  those  currently 
experienced  *  *  *. 

In  particular,  section  112(c)(3)  and 
112(k)  instruct  us  to: 

•  Develop  a  research  program  on  air 
toxics,  including  research  on  the  health 
effects  of  the  ur^n  HAP,  monitoring 
and  modeling  improvements  to  better 
identify  and  address  risk  in  urban  areas; 

•  Identify  at  least  30  HAP  fix)m  area 
sources  in  urban  areas  that  present  "the 
greatest  threat  to  public  health;" 

•  Identify  the  area  source  categories 
or  subcategories  emitting  the  30  HAP 
and  assure  that  90  percent  or  more  of 
the  aggregate  emissions  are  subject  to 
standards  under  subsection  (d); 

•  Provide  a  schedule  for  activities  to 
substantially  reduce  risks  to  public 
health  (including  a  75  percent  reduction 
in  cancer  risk  attributable  to  1990 
exposures  to  HAP  emitted  by  all 
stationary  sources)  using  all  EPA  and 
State/local  authorities; 

•  Implement  the  strategy  and  achieve 
compliance  with  all  requirements 
within  9  years  of  enactment; 

•  Encourage  and  support  State/local 
programs  in  reducing  risks  vnthin 
individual  urban  areas;  and 
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•  Provide  a  Report  to  Congress  at 
intervals  not  later  than  8  and  12  years 
after  enactment,  on  actions  taken  to 
reduce  the  risks  to  the  public  health. 

In  addition,  section  202(1]  of  the  Act 
requires  that  we: 

•  Study  the  need  for  and  feasibility  of 
controlling  emissions  of  toxic  air     - 
pollutants  associated  with  mobile 
sources;  and 

•  Promulgate  regulations  containing 
reasonable  reqxiirements  to  control  HAP 
from  motor  vehicles  or  motor  vehicle 
fuels. 

In  September  of  1995.  the  Sierra  Club 
filed  suit  against  EPA  alleging  that  we 
foiled  to  promulgate  regulations  to 
control  HAP  from  motor  vehicles  and 
motor  vehicle  fuels  within  the  deadlines 
required  under  section  202(1)(2). 
Subsequently,  in  March  1996,  the  Sierra 
Qub  filed  another  suit  alleging  that  we 
failed  to  issue  the  soiuce  category  list 
imder  section  112(c)  and  the  strategy 
under  section  112(k)  by  their  respective 
deadlines.  These  were  initially  separate 
suits  but  we  agreed  to  address  both  of 
these  requirements  as  part  of  a 
consolidated  consent  decree 
(Defendant's  Motion  to  Consolidate. 
Siena  Qub  v.  Browner,  (D.D.C. 
1996)(N0.99-1747)). 

To  address  the  problem  of  exposure  to 
air  toxics  in  urban  areas  and  to  fulfill 
our  obhgations  imder  the  consent 
decree,  we  intend  to  implement  an 
integrated  urban  air  toxics  strategy  that 
addresses  the  urban  air  toxics  risks  from 
both  stationary  and  mobile  sources.  This 
strategy  is  expected  to  produce  a  set  of 
actions  that  will  be  more  responsive  to 
the  cumulative  risks  presented  by 
multiple  soiut:es  of  toxics  and  combined 
exposures  to  multiple  toxics.  We  beheve 
that  by  considering  urban  air  toxics 
emissions  from  all  sources,  we  will 
better  respond  to  the  relative  risks  posed 
by  any  one  pollutant  and/or  source 
category.  Thus,  integration  of  the 
activities  under  both  sections  of  the  Act 
will  more  realistically  address  the  total 
exposure  and  will  better  allow  us  and 
the  States  to  develop  activities  to 
address  risks  posed  by  toxic  pollutants 
where  the  emissions  and  risks  are  most 
significant  and  controls  are  most  cost 
effective. 

As  discussed  previously,  we  have  a 
nimiber  of  Act  requirements  to  address. 
For  instance,  section  112(k)(3)(B)(ii)  and 
112(c)(3)  require  us  to  list  and  regulate 
area  source  categories  accoimting  for  90 
percent  of  the  aggregate  emissions  of  the 
30  HAP  identified  imder  section 
112(k)(3)(B)(i).  Promulgating  these 
standards  is  an  important  initial  step  in 
the  strategy  to  reduce  emissions. 
However,  a  separate  but  equally 
important  requirement  of  section 


112(k)(3)(C)  requires  us  to  substantially 
reduce  the  public  health  risk  posed  by 
exposiue  to  HAP,  including  a  75  percent 
reduction  in  cancer  incidence.  It  is 
important  to  recognize  that  even  though 
they  are  linked,  because  emissions 
reductions  achieved  through  standards 
required  imder  section  112(k)(3)(B)(ii) 
will  help  in  achieving  the  risk  goals 
under  112(k)(3)(C),  they  are  two 
separate  requirements.  There  are  also 
some  important  differences  between  the 
requirements.  For  example,  section 
112(k)(3)(B)(ii)  is  limited  to  emission 
standards  for  area  source  categories 
emitting  the  30  section  112(k)  HAP. 
whereas,  section  112(k)(3)(C)  refers 
more  broadly  to  reducing  risk  from  all 
HAP  emitted  by  all  stationary  sources. 
In  addition,  standards  addressing 
section  112(k)(3)(B)(ii)  must  be  set 
imder  the  authority  of  section  112(d), 
whereas  the  risk  reductions  to  address 
section  112(k)(3)(C)  can  be  achieved 
more  flexibly  using  any  of 
Administrator's  authorities  under  the 
Act  or  o&er  statutes,  or  those  of  the 
States. 

C.  What  is  our  strategy  for  addressing 
urban  air  toxics? 

Today's  notice  presents  our  draft 
strategy  for  addressing  urban  air  toxics 
on  a  national  level  and  for  working  with 
State  and  local  governments  to  reduce 
air  toxics  risks  in  our  communities.  The 
primary  goal  of  this  strategy  is  to 
substantially  reduce  public  health  risks 
from  air  toxics.  The  basic  framework  of 
our  strategy  is  to: 

1.  Define  the  air  toxics  threat  for 
urban  areas  from  a  cumulative 
perspective,  considering  major,  area  aind 
mobile  sources. 

Our  implementation  of  the  toxics 
provisions  of  the  1990  Amendments  to 
date  has  focused  on  setting  technology- 
based  emissions  standards  for 
individual  source  categories  and, 
separately,  developing  fiiel  and  vehicle 
standards  for  mobile  sources.  While  we 
have  achieved  significant  toxics 
emissions  reductions,  including 
reductions  in  urban  areas,  we  believe 
that  a  focused  urban  strategy  is  needed 
to  address  the  "urban  soup"  of  multiple 
toxic  pollutants  emitted  by  multiple 
sources.  In  this  strategy,  we  have  looked 
at  the  contribution  from  all  sources  of 
air  toxics  to  develop  a  draft  list  of  the 
relatively  worst  HAP  in  urban  areas. 
This  list  of  HAP  is  provided  and 
discussed  in  Section  n.  We  plan  to  use 
our  range  of  authorities  under  the  Act  to 
address  these  problems  in  the  most 
effective  way  possible. 

2.  Improve  our  understanding  of  the 
risks  from  air  toxics  in  urban  areas. 


This  draft  strategy  presents  our  first 
steps  to  characterize  "urban  soup"  or 
the  cumulative  problem  of  air  toxics  in 
urban  areas  and  describe  how  risk  can 
be  reduced.  As  described  in  more  detail 
in  Section  II  of  this  notice,  we  have 
analyzed  the  most  significant  HAP  in 
urban  areas  based  on  the  best  available 
data,  including  emissions  and  toxicity 
information.  To  understand  the  risks 
from  air  toxics  more  fully,  however,  we 
must  address  significant  data  gaps.  For 
example,  we  have  limited  information 
on  human  health  effects  associated  with 
many  of  the  HAP,  the  extent  to  which 
people  are  exposed  to  air  toxics  in  urban 
areas,^  and  the  efCect  of  exposure  to 
multiple  pollutants.  We  will  be 
providing  a  brief  discussion  of  our 
research  needs  in  Section  V. 

3.  Reduce  risks  from  urban  air  toxics 
through  near-  and  longer-term  actions. 

In  addition  to  the  research  and  other 
efforts  planned  to  improve  our 
understanding  of  air  toxics  risks,  we  are 
suggesting  specific  actions  that  will  help 
achieve  emissions  reductions  in  the 
near-term  and  longer-term.  For  example, 
as  part  of  our  statutory  requirements,  we 
will  be  proposing  air  toxics  standards 
for  motor  vehicles  and  motor  vehicle 
fuels,  and  will  begin  to  develop  area 
source  standards  by  the  end  of  1999. 
From  2002  to  2006,  we  will  issue 
emissions  standards  for  these  area 
sources  that  contribute  sigiuficanUy  to 
emissions  of  urban  air  toxics.  In  the 
longer-term,  we  could  also  use  our 
residual  risk  authority  to  address  major 
sources  that  are  already  subject  to 
regulation,  but  which  contiime  to  pose 
substantial  risks  to  urban  areas.  More 
information  on  these  and  other  actions 
is  found  in  Section  IV. 

4.  Work  with  State  and  local 
governments  on  developing  urban 
strategies  for  their  communities. 

This  draft  strategy  provides  a  national 
picture  of  air  toxics  in  urban  areas, 
suggests  a  number  of  actions  that  we 
could  take  to  reduce  toxics  emissions, 
and  discusses  ways  to  involve  State  and 
local  governments  to  address  toxics 
risks  on  the  local  level.  We  anticipate 
that  State  and  local  measures,  as  well  as 
Federal  measures,  will  be  needed  to 
reduce  urban  air  toxics  risks.  Urban 
areas  can  differ  greaUy  in  terms  of  air 
toxics,  soiut:es  and  meteorology.  In 
addition,  State  and  local  programs  to 
address  air  toxics  vary  widely;  and  we 
recognize  that  many  States  have 
successfully  operated  many  programs  to 
reduce  air  toxic  emissions  at  the  State 
or  local  levels.  ConsequenUy,  we  intend 
to  seek  collaborative  relationships  with 
State  and  local  agencies,  minority  and 
economically  disadvantaged 
communities,  and  affected  industries  to 
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assure  our  actions  are  responsive  to 
health  concerns  while  promoting 
environmental  justice,  encouraging 
urban  redevelopment,  and  minimizing 
regulatory  burdens.  We  will  further 
encourage  and  provide  enhanced 
technical  assistance  to  these  States' 
efforts  and  will  be  seeking  ways  to 
expand  opportunities  for  flexible  and 
effective  State  and  local  actions  to 
address  risks  in  more  geographically- 
specific  ways. 

In  this  notice,  we  are  suggesting  a 
broad  framework  for  addressing  urban 
air  toxics  with  some  specific  actions  to 
reduce  emissions  and  to  improve  our 
imderstanding  of  risks  posed  by  air 
toxics.  We  will  work  over  the  next 
several  months  with  various  stakeholder 
groups,  including  States,  local 
govenmients,  industry  representatives, 
small  businesses,  local  health  officials 
and  environmental  groups  to  refine  this 
strategy.  In  addition,  through  our 
Regional  Offices,  we  hope  to  reach  out 
to  community  groups  that  have  not 
traditionally  participated  in  these  efforts 
but  who  may  be  disproportionately 
affected  by  air  toxics. 

D.  What  are  the  components  of  this 
Federal  Register  Notice? 

This  draft  strategy  for  urban  air  toxics 
presents  our  analysis  of  the  HAP  posing 
the  greatest  threats  to  public  health  in 
urban  areas,  near-  and  longer-term 
actions  to  address  air  toxics  risks,  and 
a  discussion  on  developing  State  and 
local  programs.  More  spedficallv: 

•  Section  n  discusses  the  health 
threats  posed  by  air  toxics,  describes  our 
emissions  inventory  and  our 
methodology  for  identifying  the  HAP 
estimated  to  pose  the  greatest  threats  to 
public  health  in  urban  areas  (based  on 
current  information  on  1990 
conditions),  and  identifies  33  HAP  from 
all  emissions  sectors. . 

•  Section  m  focuses  on  how  we  are 
planning  to  address  air  toxics  from  area 
sources,  as  required  by  section  112(c) 
and  (k).  including  a  draft  list  of  34 
categories  or  subcategories  of  area 
sources  that  account  for  90  percent  of 
the  emissions  of  the  worst  HAP  in  urban 
areas,  and  that  will  be  subject  to 
additional  standards. 

•  Section  IV  discusses  our  near-term 
actions  to  address  urban  air  toxics. 
These  include  evaluating  the  need  and 
feasibility  for  fuels  and  vehicle 
standards,  developing  area  soiut:e 
standards,  reviewing  and  expanding 
monitoring  networks,  developing 
modeling  tools  for  national  and  local 
scale  risk  assessments,  and  beginning  to 
work  with  State  and  local  governments 
to  set  up  air  toxic  programs.  It  also 
provides  information  on  what  EPA  and 


State  programs  are  currenUy  doing  to 
reduce  risks. 

•  Section  V  describes  our  longer-term 
activities  to  address  air  toxics  risks  in 
urban  areas,  including  residual  risk 
standards,  additional  stationary  source 
standards,  and  possible  State  program 
actions.  It  also  discusses  our  research 
strategy  to  characterize  risks  and  to 
measure  progress  toward  the  risks 
reduction  goals  of  the  strategy. 

n.  List  of  Pollutants,  their  Efifects  and 
Sources 

A.  General  Overview 

This  section  provides  further 
discussion  of  what  air  toxics  are  and 
what  concerns  they  present,  and 
describes  how  we  evaluated  and 
selected  a  draft  list  of  HAP  to  guide  our 
actions  under  the  strategy.  It  includes 
descriptions  of  our  emissions  inventory 
and  our  methodology  for  identifying  the 
HAP  estimated  to  pose  the  greatest 
threats  to  public  health  in  urban  areas. 

In  brief,  we  evaluated  the  health 
effects  information  available  for  the  188 
HAP.  estimated  emissions  from  all 
known  sources  using  a  variety  of 
techniques,  assessed  available  air 
quality  monitoring  data,  reviewed 
existing  studies,  and  produced  a  list  of 
pollutants  based  on  the  relative  hazards 
they  pose  in  urban  areas  when 
considering  toxicity,  emissions  and 
related  characteristics.  From  this  effort, 
we  were  able  to  establish  a  list  of  HAP 
which  we  believe  to  pose  the  greatest 
threats  to  public  health  in  urban  areas, 
considering  emissions  from  major 
stationary,  area  and  mobile  sources. 

B.  What  are  Air  Toxics  and  what  threats 
do  they  present  to  public  health? 

Toxic  air  pollutants  include  a  wide 
variety  of  organic  and  inorganic 
substances  released  from  industrial 
operations  (both  large  and  small),  fossil 
fuel  combustion,  gasoline  and  diesel- 
powered  vehicles,  and  many  other 
sources.  The  Act  as  amended  in  1990 
identifies  188  toxic  chemicals  as  HAP. 
Major  categories  of  toxic  air  pollutants 
indude  volatile  organic  compounds, 
known  as  VOC.  metals  and  inorganic 
chemicals,  and  semi- volatile  organic 
chemicals.  Volatile  chemicals  are 
usually  released  into  the  air  as  vapor, 
while  semi-volatile  organics  and  metals 
may  be  released  in  the  form  of  particles. 

"The  HAP  have  the  potential  to  cause- 
various  types  of  harm  under  certain 
circumstances  of  exposure  (e.g.. 
depending  on  the  amount  of  chemical, 
the  length  of  time  exposed,  the  stage  in 
life  of  person  exposed).  We  have 
classified  many  as  "known." 
"probable."  or  "possible"  human 


carcinogens  and  have  included  this 
information  in  EPA's  Integrated  Risk 
Information  System.^  The  HAP  can  also 
be  described  with  regard  to  the  part  of 
the  hiunan  body  to  which  they  pose 
threats  of  harm.  For  example, 
neurotoxic  pollutants  cause  harm  to  the 
nervous  system.  The  severity  of  harm, 
howrever,  can  range  fit>m  headaches  and 
nausea  to  respiratory  arrest  and  death. 
The  level  of  severity  differs  both  with 
the  amount  and  length  of  exposure  and 
the  chemical  itself  (i.e.,  how  it  interacts 
with  individual  components  of  the 
nervous  system).  Some  chemicals  pose 
particular  hazards  to  people  of  a  certain 
age  or  stage  in  life.  For  example,  some 
HAP  are  developmentally  toxic.  That  is. 
exposure  to  certain  amounts  of  these 
chemicals  during  the  development  of  a 
fetus  or  young  child  can  prevent  normal 
development  into  a  healthy  adult.  Other 
HAP  are  reproductive  toxicants, 
meaning  thiat  they  may  have  the 
potential  to  affect  the  abihty  of  adults  to 
conceive  or  give  birth. 

In  a  recent  effort  to  characterize  the 
magnitude,  extent  and  significance  of 
airborne  HAP  in  the  U.S.  (as  part  of 
EPA's  Cumulative  Exposure  Project  or 
CEP),  computer  modeling  was  used  to 
estimate  outdoor  concentrations 
nationwide  using  a  1990  national 
emissions  inventory  compiled  for  148 
pollutants  from  major  area  and  mobile 
sources  (Woodruff  et  al.,  1998).  The 
estimated  outdoor  concentrations  for 
119  HAP  were  compared  to  health- 
based  benchmarks.  The  benchmarks  for 
potential  cancer  effects  were  set  at  HAP 
concentrations  which,  if  experienced 
throughout  a  lifetime,  are  predicted  to 
be  associated  with  an  upper  bound 
excess  cancer  risk  of  1-in-l  million.  The 
benchmarks  for  potential  health  effects 
other  than  cancer  were  set  at  exposure 
concentrations  for  each  HAP  which,  if 
experienced  over  a  lifetime,  are 
considered  to  have  no  significant  risk  of 
adverse  noncancer  effects.  The  study 
looked  at  more  than  60.000  census  tracts 
in  the  continental  U.S.  Census  tracts 
vary  in  size  but  typically  contain  a 
population  of  approximately  4.000. 


>T1m  Integrated  Riik  Infonnation  System  CIRIS). 
prepared  and  maintained  by  the  U.S. 
Environmental  Protection  Agency  (U.S.  EPA).  U  an 
electronic  data  base  containing  information  on 
human  health  effects  that  may  result  from  exposure 
to  various  chemicals  in  the  environment.  IRIS  was 
initially  developed  for  EPA  staff  in  response  to  a 
growing  demand  for  consistent  information  on 
chemical  substances  for  use  in  risk  assessments, 
decision-making  and  regulatory  activities.  The 
information  in  IKIS  is  intended  for  those  without 
extensive  training  in  toxicology,  but  with  some 
knowledge  of  health  sciences.  Further  infonnation 
•bout  IKIS,  including  the  information  it  contains, 
can  be  found  on  the  IRIS  web  site  at  http:// 
www.epa.gov/iris. 
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It  is  very  important  to  understand  that 
this  modeling  estimates  annual  average 
outdoor  concentrations  for  1990  and 
does  not  incorporate  other  aspects  of 
exposure  modeling,  such  as  differences 
in  concentrations  in  various  micro 
environments,  indoor  air  and 
individuals'  commuting  patterns.  Thus, 
the  study  did  not  attempt  to  estimate  the 
number  of  people  who  might  be 
exposed  to  these  estimated 
concentrations  of  HAP,  nor  the 
frequency  or  duration  of  such 
exposiu^s.  For  this  reason,  results 
should  be  viewed  as  an  indicator  of 
potential  hazard  and  not  as  a 
characterization  of  actual  risk.  This 
effort  suggests  that  HAP  exposures  are 
prevalent  nationwide;  and  for  some 
HAP  in  some  locations,  the 
concentrations  are  significant.  - 
Concentrations  of  eight  *  HAP  appear  to 
be  greater  than  their  lifetime  excess 
cancer  risk-based  benchmarks  (10  ~^ 
lifetime  individual  excess  cancer  risk) 
in  all  of  the  census  tracts,  primarily 
because  of  background  concentrations 
(i.e.,  airborne  levels  occurring  as  a  result 
of  long-range  transport,  resuspension  of 
historic  emissions  and  natural  sources), 
not  just  from  localized  current 
anthropogenic  emissions.  Current 
anthropogenic  emissions,  however, 
appear  to  contribute  to  concentrations  of 
at  least  two  HAP  (benzene  and 
formaldehyde)  above  the  associated 
benchmark  in  up  to  90  percent  of  the 
census  tracts.  Further,  there  are  28  HAP 
for  which  estimated  concentrations 
were  greater  than  the  associated 
benchmark  in  a  larger  number 
proportion  of  urban  areas  than  rural 
areas.  In  a  much  smaller  number  of 
locations,  concentrations  of  certain  HAP 
were  estimated  to  be  more  than  a  factor 
of  100  greater  than  the  corresponding 
cancer  and  noncancer  based  benchmark. 

We  conclude  from  this  analysis  that 
for  certain  HAP,  concentrations  of 
potential  concern  are  common  in  all 
census  tracts.  Additionally,  there  is  a 
subset  of  the  HAP  at  levels  of  potential 
concern  in  more  urban  than  in  rural 
areas.  This  project  has  highlighted  many 
of  the  HAP  on  which  we  will  be 
focusing  our  attention  in  the  urban  air 
toxics  strategy. 

C.  How  did  EPA  Identify  the  Priority 
HAP? 

In  this  section;  we  present  our 
analysis  of  what  HAP  we  consider  to 
pose  the  greatest  threat  to  public  health 
in  urban  areas  as  of  1990.  Although  we 


'These  HAP  include:  benzene,  carbon 
tetrachloride,  chloroform,  ethylene  dibromide, 
ethylene  dichloride,  formaldehyde,  methyl 
chloride,  and  bis(2-ethylhexyljphthalate. 


have  limited  information  on  risks,  we 
used  the  best  available  data  on  air 
toxics:  (1)  the  National  Toxics 
Inventory,  which  provides  emissions 
data  on  the  188  HAP,  combined  with 
information  on  toxicity  to  determine  the 
relative  hazard  among  HAP;  (2) 
monitoring  data  available  from  the 
Aerometric  Information  Retrieval 
System  and  our  toxics  data  archive,  (3) 
toxicological  information  from  EPA  and 
other  government  sources,  (4)  an 
analysis  of  previous  studies  on  air  toxics 
in  urban  area;  and  (5)  the  Cimiulative 
Exposure  Project  analysis  of  modeled 
emissions  from  148  HAP  by  census 
tracts  of  the  contiguous  U.S.  We  begin 
v\rith  a  discussion  of  the  emissions 
inventory  and  then  explain  our 
methodology  for  picking  the  HAP  in 
more  detail. 

1.  Emissions  Inventory 

a.  How  was  the  emissions  inventory 
developed? 

In  order  to  provide  information  on  all 
188  HAP,  we  are  developing  and 
refining  the  national  toxics  inventory. 
Moreover,  in  order  to  implement  the 
specific  requirements  of  section  112(k), 
we  believed  that  it  was  important  to 
have  the  best  information  possible  in 
determining  which  of  the  188  HAP 
should  be  included  on  the  urban  HAP 
list.  Therefore,  we  conducted  an  initial 
ranking  analysis  based  on  the 
information  we  had  at  the  time  and 
identified  a  candidate  list  of  40  HAP. 
We  provided  the  candidate  list  to  the 
public  for  conunent  through  the  Internet 
in  September  of  1997.  We  developed  a 
national  inventory  of  sources  and 
emissions  for  these  40  potential  urban 
area  pollutants  considering  the 
information  provided  by  the  public  for 
the  base  year  1990.  The  base  year  1990 
was  used  because  it  was  the  year  that- 
the  Act  was  amended  and,  thus,  the  year 
in  which  EPA  received  congressional 
direction  to  take  actions  to  address  the 
hazards  posed  by  HAP.  Therefore,  we 
believe  that  1990  represents  a 
reasonable  starting  point  for  our 
analyses  and  regulatory  efforts.  The  base 
year  inventory  report  can  be  obtained 
from  our  Internet  World  Wide  Web  site 
(www.epa.gov/ttn/uatw/112k/ 
riurban.html).  The  report  notes  that 
current  emissions  may  differ  from 
emissions  calculated  for  the  1990  base 
year.  We  used  these  1990  emissions 
estimates  for  the  urban  area  pollutants 
identified  in  the  next  subsection  to 
evaluate  what  source  categories  should 
be  subject  to  regulation. 

The  1990  base  year  inventory 
document  includes  estimates  for  all 
sources  of  the  section  112(k)  pollutants 
for  which  we  could  establish  estimation 


techniques.  We  believe  this  base  year 
inventory  report  vdll  be  a  useful 
reference  to  those  who  wish  to 
understand  the  relative  relationship  of 
stationary  source  emissions  (and  in 
particular  those  that  have  been 
evaluated  for  section  112(k)  purposes)  to^ 
emissions  bom  other  types  of  sources. 
Therefore,  this  inventory  includes 
estimates  for  sources  that  we  believe 
would  not  be  subject  to  section  112 
regulations  (e.g.,  mobile  sources,  fires, 
and  residential  fuel  combustion).  In 
addition,  where  we  do  not  have  data  to 
support  an  emissions  estimate  but  do 
have  information  to  suggest  a  source 
category  is  a  potential  emitter  of  a 
section  112(k)  pollutant,  we  note  this  in 
the  inventory  document. 

Although  section  ll2(k)  focuses  on 
area  sources,  the  inventory  provides 
information  concerning  both  "major" 
and  "area"  sources  as  defined  in  section 
112(a)  of  the  Act  for  each  source 
category,  as  well  as  mobile  source 
categories.  This  information  is 
important  to  our  ability  to  fully 
characterize  risk  potential,  even  though 
regulatory  decisions  under  section 
112(k)  focus  on  area  sources. 

To  address  the  reqiurements  of 
section  112(k),  we  developed  a  national 
inventory  of  sources  and  emissions  of 
the  urban  area  pollutants  based  on  data 
collected  from  the  MACT  standards 
program,  Urban  Air  Toxics  Program,  the 
Toxics  Release  Inventory  (TRI),  the 
Great  Waters  Study,  the  Clean  Air  Act- 
mandated  Reports  to  Congress  on 
mercury  and  electric  utility  steam 
generating  units,  locating  and  estimating 
(L&E)  doomients  used  as  guides  to 
identify  and  estimate  emissions,  and 
review  of  other  published  technical 
literature.  Emission  factors  were 
obtained  from  our  Compilation  of  Air 
Pollutant  Emission  Factors,  Volume  I: 
Stationary,  Point  and  Area  Sources  (AP- 
42)  document,  our  Factor  Information 
Retrieval  System  emission  factor 
database,  L&E  documents,  MACT 
programs.  Federal  Aviation  Engine 
Emission  Database,  and  industry 
studies.  Activity  data  were  obtained 
from  published  government  reports 
(e.g.,  vehicle  miles  traveled  data  from 
the  Department  of  Transportation's 
annual  highway  statistics,  landing  and  ■ 
take-off  cycles  from  the  Federal 
Aviiation  Administration  air  traffic 
statistics,  energy  consumption  data  fit>m 
Department  of  Energy  publications), 
industry  trade  publications,  industrial 
economic  reports,  industry  trade  groups, 
and  the  MACT  development  programs. 
With  the  exception  of  TRI  data,  the 
inventory  primarily  represents  the 
product  of  a  "top-down"  calculation 
methodology.  This  means  emissions 
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were  estimated  by  using  some  measure 
of  source  category  activity  (on  the 
national  level)  and  associated  emission 
factors  or  speciation  profiles  for  the 
category  and  its  processes.  With  a  few 
exceptions  (e.g.,  use  of  TRI,  emissions 
data  from  mimicipal  waste  combustors, 
and  secondary  lead  refining  operations), 
section  112(k)  national  emissions  are 
not  the  sum  of  individual  facility 
estimates  (i.e.,  a  "bottom-up"  process). 
The  initial  phase  of  the  section  112(k) 
emissions  inventory  efi'ort  constituted  a 
screening  analysis  since  we  were 
attempting  to  preliminarily  quantify 
atmospheric  releases  of  all  sources  of 
the  section  112(k)  pollutants.  A  top- 
down  approach  is  generally  considered 
an  appropriate  and  cost-effective  use  of 
resources  for  screening  efforts  such  as 
those  needed  to  assess  section  112(k) 
pollutants.  The  level  of  effort  required 
to  estimate  emissions  using  a  bottom-up 
approach  for  all  source  categories  that 
emit  these  pollutants  would  be 
extremely  costly.  Should  it  be  dictated 
as  a  result  of  this  analj^is  and  listing, 
such  detailed  facility-specific  emissions 
information  may  be  coUected  during  the 
technical  analysis  phase  of  MACT 
program  development  for  the  source 
categories  listed  for  future  section 
1120^)  rulemaking  consideration. 

b.  What  is  the  l»se  year  for  the 
inventory? 

As  noted  above,  we  chose  the  base 
year  1990  for  the  emissions  inventory 
because  we  believe  that  the  year  the  Act 
was  amended  represents  the  most 
reasonable  starting  point  for  our 
analyses  and  regulatory  efforts.. Since 
section  112(k)  requires  a  comparative 
accoimting  of  the  sources  of  these 
specific  pollutants,  we  also  beUeved  it 
important  that,  to  the  greatest  extent 
possible,  all  emissions  be  estimated 
frt>m  the  same  base  year.  In  several 
cases,  other  and  perhaps  better, 
emissions  estimates  were  available  that 
represent  more  current  emissions  levels. 
In  these  instances,  the  more  current 
estimate  was  noted,  but  the  1990 
emissions  estimate  was  used  for  the 
section  112(k)  accounting  of  the  sources 
of  urban  HAP.  For  example,  lead 
emissions  from  gasoline  distribution 
fitim  the  refinery  to  the  storage  tanks  at 
service  stations  (commonly  referred  to 
as  Stage  I)  for  on-road  mobile  sources 
were  estimated  to  be  0.086  tons  in  1990. 
By  1996,  there  were  no  lead  emissions 
from  this  source  due  to  the  mandated 
phaseout  of  leaded  gasoline  by 
December  31, 1995.  However,  the  lead 
phaseout  does  not  include  fuels  used  for 
aviation,  non-road  egines,  marine 
vessels  and  automotive  racing  piuposes. 
Data  were  insufficient  to  estimate  the 
emissions  from  fuel  usage  from  non- 


road  engines,  marine  vessels  and 
automotive  racing.  For  this  reason,  we 
are  requesting  additional  information  to 
help  quantify  emissions  of  lead 
compounds  from  these  sources. 

c.  How  were  pollutants  that  are 
regulated  as  sets  of  individual  species 
handled  in  the  inventory? 

a.  Polycyclic  Organic  Matter  (POM). 
Various  conventions  were  adopted  for 
developing  the  inventory  of  the 
pollutant  groups  where  no  standardized 
methods  currently  exist.  This  is  most 
notably  the  case  for  POM,  which  is 
defined  in  section  112(b)  of  the  Act  as 
organic  compoimds  with  mare  than  one 
benzene  ring  and  a  boiling  point  greater 
than  or  equal  to  100°C,  which  would 
include  a  complex  mixture  of  thousands 
of  polynuclear  aromatic  hydrocarbons 
(PAH). 

Because  compiling  the  inventory  of 
all  POM  compoimds  individually  is 
currently  impossible,  surrogate 
approaches  have  been  used.  For 
instance,  some  of  the  available  POM 
data  are  expressed  in  terms  of  the 
solvent-extractable  fraction  of 
particulate  matter,  referred  to  as 
extractable  organic  matter  or  EOM. 
Other  POM  data  are  defined  as  being 
included  in  either  the  group  of  seven  or 
group  of  16  individual  PAH  species, 
referred  to  as  7-PAH  and  16-PAH, 
respectively.  The  species  that  make  up 
7-PAH  have  been  identified  by  EPA  as 
probable  human  carcinogens,  and  the 
16-^AH  are  those  species  that  are 
measured  by  EPA  Method  610.  The  16- 
PAH  include  the  7-PAH  group. 

For  the  purposes  of  section  112(k),  we 
decided  to  use  7^AH  as  the  POM 
surrogate  because  of  its  more  well- 
established  relationship  to  health  effects 
of  concern.  That  is,  7-PAH  includes  7 
specific  carcinogenic  compoimds, 
whereas  the  hetJth  significance  of  the 
16-PAH  surrogate  is  less  certain. 

b.  Dioxins  and  Furans.  In  developing 
the  emissions  inventory  to  support  this 
action,  we  initially  attempted  to 
inventory  the  specific  dioxin  and  furan 
species,  but  soon  found  a  significant 
shortage  of  available  emissions  data  for 
these  pollutants  for  all  pertinent  source 
categories.  During  the  data  collection 
phase  of  the  process,  we  found  that 
more  emissions  estimates  and  emissions 
factors  were  available  for  dioxins  and 
furans  on  the  basis  of  2,3,7,8-TCDD 
toxic  equivalent  quantities  (TEQ,  1989 
international-NATO).  The  MACT 
program,  section  112(c)(6)  source 
category  list,  and  the  Office  of  Research 
and  Development's  Dioxin 
Reassessment  Study  predominantly 
report  emissions  estimates  on  a  2,3,7,8- 
TCDD  TEQ  basis.  Therefore,  to 
maximize  the  number  of  source 


categories  for  which  national  estimates 
could  be  determined  on  a  common  basis 
and  best  carry  out  the  objectives  of 
section  112(k),  EPA  chose  to  use  the 
TEQ  method  for  developing  the 
inventory  for  dioxin  and  furan  species. 
It  should  be  imderstood  that  TEQs 
aggregate  all  of  the  dioxin  and  furan 
species  into  one  value  weighted  by 
toxicity,  so  that  the  dioxin  and  furan 
emissions  estimates  compiled  in  this 
inventory  include  individual  species. 
More  information  on  the  use  of  the  TEQ 
method  can  be  obtained  from  the 
section  112(k)  inventory  report 
(www.epa.gov/ttn/uatw/112k/ 
riuiban.html). 

d.  Why  and  how  were  national 
emissions  disaggregated  to  major  and 
area  source  categories? 

For  the  purposes  of  section  112(k), 
determining  the  percentage  of  a  source 
category's  emissions  that  come  from 
major  sources  generally  establishes  the 
percentage  subject  to  a  given  section 
112(d)(2)  standard  unless  area  sources 
for  the  category  are  also  listed  and 
regulated,  llie  allocation  of  emissions 
between  major  and  area  sources  (major/ 
area  splits)  used  for  various  source 
categories  in  the  section  112(k)  analysis 
are  a  rough  approximation  based  on  oiur 
current  understanding  oT  the  industries 
concerned.  Where  specific  data 
pertaining  to  major/area  splits  are 
available,  the  splits  are  typically  derived 
from  definitions  of  facilities,  not 
necessarily  the  allocation  o(  emissions. 

Generally,  we  collect  information  on 
the  major/area  split  during  the 
development  of  each  source  category 
specific  regulation  by  smveying 
individual  faciUties  with  detailed 
questions.  This  section  112(k)  study  is 
considered  a  screening  analysis,  and  we 
considered  collecting  more  detailed  data 
for  this  study  to  be  cost  prohibitive,  as 
well  as  redimdant,  since  such 
information  will  be  gathered  on  a  source 
specific  basis  during  any  subsequent 
regulatory  development.  For 
information  about  the  specific  major/ 
area  ^lits  used  in  the  section  112(k) 
inventory,  see  Appendix  C  of  the 
inventory  report.  We  solicit  public 
comment  on  the  appropriateness  of  the 
major/area  splits  used  in  the  section 
112(k)  emissions  inventory,  as  well  as 
the  inventory  estimates  of  emissions. 
This  information  will  also  be  on  the 
web. 

e.  How  were  national  emissions 
spatially  disaegregated? 

Section  112(k)  of  the  Act  addresses 
HAP  that  "present  the  greatest  threat  to 
public  health  in  the  largest  number  of 
urban  areas."  The  Act  does  not  provide 
a  definition  of  "urban,"  however.  To 
spatially  allocate  emissions  on  an  urban 
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and  rural  basis,  we  used  Bureau  of  the 
Census  statistical  data  (U.S.  Bureau  of 
the  Census,  1990).  The  Bureau  of  the 
Census  lists  the  counties  included  in 
each  MetropoUtan  Statistical  area  (MSA) 
in  the  United  States.  An  MSA  can 
include  more  than  one  county.  We  first 
summed  the  county  population  in  each 
MSA.  We  designated  the  counties  as 
urban  or  rural  based  on  the  sum  of  their 
populations.  Emissions  were  assigned  to 
counties  by  various  methods.  In  some 
cases,  such  as  with  TRI  estimates  and 
data  obtained  from  MACT  studies, 
emissions  could  be  assigned  to 
individual  faciUties  and  then  summed 
at  the  county  level. 

In  cases  where  facility-specific  data 
were  not  available  or  could  not  be 
provided  in  an  appropriate  format 
within  the  time  constraints  of  this 
project,  emissions  were  assigned  to 
individual  counties  using  siurogate 
approaches.  Two  examples  of  these 
surrogate  approaches  include 
proportioning  national  non-road  vehicle 
emissions  to  counties  based  on 
population  proportioning  emissions 
from  some  industrial  sectors  to  counties 
based  on  1990  SIC  code  employment 
estimates.  For  a  complete  hst  of  spatial 
allocation  approaches  used  in  this 
.  study,  see  appendix  C  of  the  section 
112(k)  Inventory  Report  on  the 
previously  mentioned  web  site. 

f.  How  reliable  is  the  inventory? 

The  emissions  inventory  developed  to 
support  section  112(1()  activities 
contains  data  of  highly  varying 
specificity  and  reliability.  In  some  cases, 
we  or  the  industry  prepared  the 
emissions  estimates  in  response  to  other 
regulatory  initiatives.  These  data  are,  in 
several  cases,  based  on  individual 
facility  data  or  representative,  category- 
wide  data  developed  from  extensive 
testing.  Other  more  source-specific 
estimate  data  are  based  on  industry- 
submitted  estimates  to  TRI,  which  have 
been  based  on  testing  or  process-specific 
knowledge.  Other  estimates  were  based 
on  a  top-down  approach  utiUzing 
limited  emission  factors.  Generally, 
activity  data  even  for  these  categories 
were  of  reasonably  good  quality.  The 
emission  factor  data,  however,  varied 
considerably  in  terms  of  number. 


quality,  and  representativeness.  As 
discussed  previously,  the  draft 
inventory  in  this  notice  reflects  the 
input  received. 

The  section  112(k)  1990  emissions 
inventory  represents  the  best  data 
available  to  the  Agency  for  that  period. 
However,  as  more  source  categories  are 
evaluated  during  development  of  rules 
and  more  data  on  industry  activity, 
emissions  factors  and  source  tests 
become  available,  emission  estimates 
should  continue  to  improve.  In 
addition,  although  there  is  currently  no 
requirement  for  States  to  collect  and/or 
report  HAP  emissions  estimates  (as 
there  are  for  criteria  pollutant  data), 
many  States  are  developing  data  bases 
for  HAP  emissions.  As  these  programs 
evolve,  emissions  estimates  will 
improve  further. 

g.  Has  this  inventory  been  reviewed 
by  the  public? 

A  draft  of  the  section  112(k)  emissions 
inventory  was  made  available  on  EPA's 
Internet  World  Wide  Web  site 
(www.epa.gov/ttn/uatw/1 12k/ 
riurban.html]  for  review  by  the  public  in 
September  1997.  In  addition,  we 
identified  a  list  of  trade  organizations, 
industry,  and  environmental  advocacy 
groups  and  contacted  them  individually 
by  letter  to  announce  the  availability  of 
the  inventory  and  to  request  their 
reviews.  The  EPA  requested  that  any 
comments  on  the  September  1997  draft 
section  112(k)  inventory  be  submitted 
by  October  15, 1997.  The  comments 
submitted  were  summarized  in  the  EPA 
document  entitled  "Public  Comments 
Received  about  Technical  Aspects  of  the 
1990  Emission  Inventory  of  Forty 
Pollutants  in  the  Section  112(k)  External 
Review  Draft  Report,"  which  can  be 
obtained  from  the  EPA's  Internet  Web 
site  mentioned  earlier. 

2.  List  of  the  Priority  HAP 

a.  What  are  the  priority  HAP? 

Table  1  presents  a  draft  list  of  HAP 
that  we  believe  pose  the  greatest  threat 
to  pubUc  health  in  urban  areas. 
Although  information  is  limited 
regarding  actual  risks  posed  by  specific 
HAP  emissions,  the  availability  of 
various  other  types  of  information  is 
stifficient  to  acJiieve  our  objective  of 


identifying  those  HAP  posing  the 
greatest  potential  public  health  concern 
in  urban  areas.  Even  though  section 
112(k)(3)(B)(i)  requires  that  we  list  HAP 
emitted  from  area  sources,  we  believe 
that  the  public  is  exposed  to  complex 
mixtures  of  pollutants,  and  these 
pollutants  are  emitted  by  all  sources. 
The  risk  fit>m  exposure  to  HAP  has 
pubhc  health  implications  regardless  of 
what  the  source  of  the  emissions  are. 
We  judged  these  HAP  to  pose  significant 
health  threats  and  believe  it  is  important 
to  include  them  in  the  strategy  to 
support  activities  to  achieve  the  risk 
reductions  required  imder  section 
112(k)(3)(C).  Therefore,  in  the  interests 
of  best  protecting  public  health,  we  have 
identified  HAP  considering  the 
cumulative  exposure  potential  of 
mobile,  area,  and  major  stationary 
source  emissions  combined.  Included 
on  the  draft  list  of  urban  HAP  are  those 
30  HAP,  the  identification  of  which  is 
required  under  section  112(k)(3],  that 
present  the  greatest  threat  to  public 
health  and  result  from  area  source 
emissions.  Emissions  of  only  these  30 
HAP  were  considered  in  the  area  source 
category  listing  required  under  section 
112(c)(3)  and  112(k).  As  discussed 
before,  those  HAP  that  are  emitted  by 
major  or  mobile  sources,  without  a 
significant  contribution  from  area 
sources,  will  be  addressed  using  our 
other  existing  authorities  under  the  Act, 
such  as  section  112(c)(1),  112(d)  and 
112(f)  (these  HAP  are  noted  on  the  table 
with  an  asterisk).  For  example,  if  there 
is  a  major  source  category  that  emits  one 
of  these  HAP  and  is  not  currently 
addressed  by  MACT  or  section  129,  we 
may  determine  additional  regulation 
luder  section  112(b)  is  necessary. 
Alternatively,  if  the  HAP  presents  more 
of  a  local  concern,  it  may  be  appropriate 
for  the  State  or  local  agency  to  address 
it  under  its  authorities.  In  light  of  the 
requirement  of  section  112(k)(3)  and 
EPA's  desire  to  integrate  other  statutory 
requirements  regarding  air  toxics,  we 
are  requesting  comment  on  whether  it  is 
appropriate  for  us  to  include  the  HAP 
that  do  not  have  significant 
contributions  from  area  sources  on  the 
list. 


Table  i  .—Draft  list  of  HAP  for  the  Integrated  Urban  Air  Toxics  Strategy 


acetaldehyde 

acrolein  

acrylonitrile 

arsenic  compounds 

benzene  

bts(2-ettiylhexyt)  phthalate 

1 ,3-txjtadiene 

cadmium  compounds 

cartxxi  tetrachloride 


ethylene  dichloride  (1 ,2-dichk)roethane). 

ethylene  oxide. 

formaldehyde. 

hydrazine. 

lead  compounds. 

manganese  compounds. 

mercury  compounds. 

methyl  chloride*. 

mettiylene  diphenyl  diisocynate  (MDI). 
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Table  1.— Draft  ust  of  HAP  for  the  Integrated  Urban  Air  Toxics  Strategy— Continued 


chloroform 

chromium  compounds  

coke  oven  emissions* » ~ ,• -.. 

1,4-dichlorobenzene 

1,3-dichloropropene 

2,3,7,&-tetrachiorodibenzo-p-dk)xin  (&  congeners  &  TCDF  congeners) 
ethylene  dit)romide  (ditxomoethane) 


methylene  chkxide  (dichlorometharw). 

nickel  compourxjs. 

potycyclic  organk:  matter  (POM)  (7-PAH). 

propylene  dk:hkxide  (1 ,2-dKhk)ro|yopane). 

quinollne*. 

tetrachloroethylene  (perchkxoethylene). 

trichloroetfiylene 

vinyl  chk>nde. 


The  method  by  which  we  identified 
HAP  for  the  urban  HAP  list  is 
siunmarized  here  and  more  fully 
described  in  the  technical  support 
document  in  the  docket.  In  order  to  use 
the  available  information  in  the  most 
robust  manner,  we  ranked  HAP  for 
consideration  for  the  urban  HAP  list  in 
the  following  three  ways.  First,  we 
ranked  HAP  by  combining  indicators  of 
toxicity  and  exposure  into  ranking 
indices.  The  surrogates  for  toxicity  were 
the  risk-based  concentration  (RBC)  for 
inhalation  or  risk-based  dose  (RBD)  for 
ingestion.  For  effects  other  than  cancer, 
the  RBC  or  RBD  represented  an 
exposure  estimated  to  be  without 
adverse  effects  in  himian  populations, 
including  sensitive  individuals.  For 
carcinogenic  HAP,  we  used  RBC  or  RBD 
values  representing  both  exposures 
associated  with  a  1-in-l  million  and  a  1- 
in-10  thousand  upper-bound  predicted 
lifetime  cancer  risks.  Siurogates  for 
exposure  included  measured  ambient 
concentrations  and  emission  rates  from 
area,  major  and  mobile  sources.  As  more 
completely  described  in  the  technical 
support  dociiment,  seven  separate 
indices  w«re  calculated,  then  combined 
into  a  single  ranking. 

Second,  we  reviewed  a  nimiber  of 
existing  exposure  or  hazard  assessments 
concerning  HAP  that  have  been 
conducted  previously  by  EPA,  State 
agencies  and  others.  Fourteen  studies 
were  deemed  appropriate  for 
comparative  ranking  of  HAP  in  urban 
areas  because  they  were  sufficiently 
broad  in  the  pollutants  evaluated,  diey 
included  area  sources  of  HAP,  and  they 
focused  on  the  risks  presented  in  urban 
areas.  The  resultant  HAP  rankings  from 
each  study  were  normalized  to  the  same 
scale,  then  aggregated  to  make  a  total 
score  for  each  HAP.  Carcinogens  and 
noncarcinogens  were  ranked  separately. 
Because  section  112[k)  places  special 
emphasis  on  area  sources  of  HAP, 
analyses  were  done  for  major,  area,  and 
mobile  sources  combined,  and  for  area 
sources  alone. 

Third,  we  used  information  provided 
by  the  CEP  which  compares  modeled 
ambient  concentrations  of  HAP  in  urban 
areas  with  health-based  benchmarks. 
The  CEP  used  estimates  of  1990  HAP 


emissions  rates  to  model  long-term 
average  concentrations  at  the  census 
tract  level  for  148  HAP  (Woodruff  et  al.,- 
1998).  A  long-term  Gaussian  dispersion 
modeling  approach  was  used,  with 
emission  estimates  drawn  from  TRI  and 
other  EPA  databases  addressing  major, 
area,  and  mobile  sources.  Contributions 
from  historic  emissions  of  persistent 
pollutants  and  bom  nonanthropogenic 
sources  were  addressed  with 
background  values  drawn  from 
measurements  in  remote  locations.  The 
CEP  compared  its  estimated  ambient 
concentrations  to  benchmarks 
corresponding  to  a  one  in  a  million 
upper  bound  estimate  of  excess  lifetime 
cancer  risks,  or  no  significant  risks  of 
adverse  noncancer  effects.  The  HAP 
were  prioritized  according  to  the 
numbisr  of  urban  census  tracts  in  which 
the  modeled  concentration  was  above 
the  health  based  benchmark. 

In  our  selection  of  urban  HAP  for  the 
integrated  strategy,  we  compared  and 
then  combined  the  results  of  these  three 
separate  ranking  analyses.  Thirty-one  of 
the  33  urban  HAP  on  the  draft  Ust  in 
Table  1  were  identified  as  significant  by 
more  than  one  of  these  separate 
analyses.  Two  more  HAP,  mercury  and 
POM  were  added  to  the  draft  list  of 
HAP.  We  were  concerned  that  studies 
considered  in  the  ranking  methodology 
that  we  used  did  not  fully  consider 
these  two  HAP.  For  example, 
multipathway  exposure  to  persistent 
pollutants  was  only  considered  in  one 
of  the  ranking  methodologies.  Therefore, 
although  mercury  was  identified  by 
only  one  of  the  three  analyses,  it  was 
added  to  the  proposed  Ust  because  it 
was  identified  due  to  food  chain 
exposures.  Moreover,  the  Merciuy 
Study  Report  to  Congress  (December 
1997)  provides  substantial  information 
demonstrating  the  health  and  ecological 
threats  posed  by  mercury  in  the 
environment.  Thus,  in  our  judgement, 
had  multipathway  exposure  been  more 
fully  considered  in  the  CEP  and  other 
studies,  merciuy  would  have  ranked 
significantly  in  them. 

The  healdi  effect  of  greatest  concern 
is  the  neurotoxicity  to  the  developing 
fetus  associated  with  methylmercujy 
exposiue.  Fish  consumption  is  a 


principle  pathway  for  human  exposure 
to  methylmercury.  Since  other  forms  of 
mercury  are  capable  of  methylation 
once  introduced  into  the  environment, 
we  do  not  limit  the  scope  of  our 
regulatory  analyses  to  methylmercury, 
but  consider  emissions  of  other  mercury 
species  as  well.  Environmental  loadings 
of  mercury  which  lead  to  concentrations 
in  fish  result  from  natiu-al  sources, 
historical  contamination  through 
different  media,  and  from  current 
inputs,  including  air  emissions.  Given 
the  CTurent  scientific  understanding,  it 
is  not  possible  to  quantify  how  much  of 
methylmercury  in  fish  consumed  by  the 
U.S.  population  is  contributed  by  U.S. 
air  emissions  relative  to  other  sources  of 
mercury.5 

Given  the  concentrations  of  people  in 
urban  areas,  the  niunerous  area  souirces 
of  mercury  emissions  in  those  areas,  and 
the  resulting  greater  potential  for  people 
to  be  exposed  to  mercury  through 
multiple  pathways,  we  beUeve  that 


'  Critical  elements  in  estimating  methylmercury 
exposure  and  risk  form  fish  consumption  include 
the  species  of  fish  consumed,  the  concentrations  of 
methylmercury  in  the  fish,  the  quantity  of  fish 
consumed,  and  how  frequently  fish  is  consumed. 
The  typical  U.S.  consumer  eating  fish  firom 
restaurants  and  grocery  stores  is  not  in  danger  of 
consuming  harmful  levels  of  methylmercury  from 
fish  and  is  not  advised  to  limit  fish  consumption. 
The  levels  of  methylmercury  found  in  the  most 
frequently  consumed  commercial  fish  are  low, 
especially  com[)ared  to  levels  that  might  be  found 
in  some  non^commercial  fish  from  fr^h  water 
bodies  that  have  been  affected  by  mercury 
pollution.  While  most  U.S.  consumers  need  not  be 
concerned  about  their  exposure  to  methylmercury, 
some  exposures  may  be  of  concern.  Those  who 
regularly  and  frequently  consume  large  amounts  of 
fish —  either  marine  species  that  typically  have 
much  higher  levels  of  methylmercury  than  the  rest 
of  seafood,  or  frvshwater  fish  that  have  been 
affected  by  mercury  pollution — are  more  highly 
exposed.  Because  the  developing  fetus  may  be  the 
most  sensitive  to  the  effects  from  methylnwrcury, 
women  of  child-bearing  age  are  regarded  as  the 
population  of  greatest  interest.  An  analysis  of 
dietary  surveys  presented  in  the  1997  EPA  Mercury 
Study  led  the  EPA  to  conclude  that  between  1  and 
3  percent  of  women  of  child-bearing  age  (i.e., 
between  ages  of  IS  and  44)  eat  sufficient  amounts 
of  fish  to  be  at  risk  from  methylmercury  exposure, 
depending  on  the  methylmercury  concentration  in 
the  fish.  These  consumers  should  be  aware  of  the 
Food  and  Drug  Administration  and  State  fish 
advisories  that  suggest  limiting  the  consumption  of 
contaminated  fish.  Advisories  in  the  United  States 
have  been  issued  by  40  States  and  some  Tribes, 
warning  against  consumption  of  certain  sp>ecies  of 
fish  contaminated  with  methylmercury. 
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inclusion  of  mercury  in  the  list  of  HAP 
under  section  112(k)(3)(B)(i)  is 
appropriate.  However,  we  are  seeking 
comment  on  the  inclusion  of  mercury 
on  this  list  and  whether  it  is  appropriate 
to  identify  a  HAP  imder  this  subsection 
based  on  pathways  in  addition  to 
inhalation. 

Polycyclic  organic  matter  was  only 
evaluated  imder  one  of  the  three 
analyses  and  only  partially  under 
another  and  was  added  to  the  proposed 
section  112(k)  list  based  upon  its 
identification  in  one  analysis  and  a 
recognition  from  the  scientific  literature 
of  its  potential  hazard.  For  POM,  we  are 
identifying  the  7-PAH  surrogate,  which 
is  focused  on  seven  specific 
carcinogenic  species. 

One  ramily  of  pollutants  emitted 
primarily  by  mobile  sources,  diesel 
exhaust  emissions,  is  not  Usted  in  Table 
1  but  is  appropriately  noted  here  as  one 
which  is  presently  imdergoing  testing  or 
assessment  by  EPA  for  its  role  in  the 
urban  air  toxics  problem.  Although 
diesel  exhaust  was  not  specifically 
investigated  in  the  studies  that  we  used 
to  select  the  pollutants  which  do  appear 
in  Table  1,  we  will  be  considering  it 
along  with  those  specific  pollutants 
listed  in  Table  1  as  we  develop  and 
implement  the  integrated  urban  strategy. 

Diesel  engines  in  nighway  and 
nonroad  mobile  sources  are  numerous 
and  widespread.  There  have  been  recent 
studies  linking  diesel  emissions  to  limg 
cancer  and  other  health  impacts.  Diesel 
engines  ase  a  source  of  POM  which 
appears  on  Table  1.  However,  there  may 
be  other  constituents  in  diesel  exhaust 
that  adversely  affect  health.  We  have 
prepared  a  draft  assessment  document 
on  the  health  risks  of  diesel  emissions 
and  have  obtained  comment  on  it  from 
the  Clean  Air  Science  Advisory 
Committee  of  the  Science  Advisory 
Board.  When  this  document  is 
completed,  it  will  inform  the  further 
development  of  the  integrated  strategy 
for  urban  air  toxics.  There  are  area 
sources  which  employ  stationary  diesel 
engines,  but  we  are  not  proposing  such 
stationary  engines  for  regulation  under 
section  112(k)  even  though  they  emit 
POM  because  we  do  not  believe  these 
engines  are  a  substantial  urban  source  of 
POM  or  any  of  the  other  pollutants 
fisted  in  Table  1.  Stationary  diesel 
engines  used  by  area  sources  located  in 
urban  environments  are  primarily  used 
only  for  emergency  service  and  operate 
infi«quently. 

b.  How  did  EPA  identify  the  30  HAP 
for  section  112(k)  purposes? 

As  discussed  earlier,  section 
112(k)(3)(B)  of  the  Act  requires  EPA  to 
identify  not  less  than  30  HAP  that  are 
estimated  to  pose  the  greatest  threat  to 


pubUc  health  in  the  largest  number  of 
urban  areas  as  the  result  of  emissions 
from  area  sources.  Although  the  Act 
requires  that  these  HAP  pose  threats  "as 
the  result  of  emissions  from  area 
sources,"  it  does  not  state  that  such 
threats  be  exclusively  the  result  of 
emissions  fi-om  area  sources.  Therefore, 
for  the  purpose  of  meeting  the 
requirements  of  section  112(k)  and 
112(c)(3),  we  identified  those  HAP  that 
pose  the  greatest  threat  to  public  health 
in  the  analysis  discussed  above  because 
they  ranked  highest  relative  to  the  other 
HAP  and  because  they  demonstrated 
significant  contribution  from  area 
sources.  By  identifying  the  draft  list  of 
30  HAP  as  those  that  have  a  significant 
contribution  from  area  sources,  we  are 
ensuring  that  the  threats  posed  by  those 
HAP  are  "the  result  of  emissions  from 
area  sources."  Without  that  contribution 
from  area  sources,  the  threat  fit>m  those 
HAP  would  not  be  as  great.  We  judged 
an  urban  HAP  to  meet  this  area  source 
demonstration  if  it  was  identified  in  the 
CEP  urban  analysis  as  having  estimated 
concentrations  greater  than  the  health 
based  benchmark  in  a  significant 
nimiber  of  urban  census  tracts  as  a 
result  of  area  source  emissions  only,  or 
according  to  EPA's  National  Toxics 
Inventory,  augmented  by  the  section 
112(k)  inventory,  its  area  source 
emissions  accounted  for  at  least  5 
percent  of  the  total  emissions  for  that 
HAP.  It  is  important  to  remember  that 
these  30  HAP  were  used  in  identifying 
the  draft  fist  of  new  area  source 
categories  for  which  standards  will  be 
addressed  in  the  ftiture  as  required  by 
section  112(c)(3)  and  112(k)(3)(B)(ii). 
The  entire  fist  of  33  HAP  will  be  used 
to  guides  actions  to  meet  the 
requirements  of  section  112(k)(3)(C). 

We  are  taking  comment  on  the  criteria 
we  used  in  developing  the  HAP  list 
including  whether  it  is  appropriate  for 
us  to  include  multipathway  exposures 
as  part  of  this  determination;  whether  it 
is  appropriate  to  include  more  than 
those  HAP  writh  significant  contribution 
from  area  sources;  and  if  we  should 
expand  the  fist  to  include  a  broader 
representation  of  HAP. 

m.  Plan  for  the  Area  Source  Strategy 

This  section  discusses  how  we  intend 
to  use  the  information  collected  in  the 
emissions  inventory  development  and 
HAP  ranking  assessment  efforts  to 
address  the  requirements  of  section 
112(c)(3)  and  112(k)(3)  to  regulate 
emissions  of  air  toxics  fit)m  area 
sources.  It  reviews  the  process  of 
estabUshing  a  fist  of  source  categories, 
identifies  those  source  categories  we 
intend  to  subject  to  further  emission 


standards,  and  discusses  the 
significance  of  the  fisting  processes. 

A.  How  does  EPA  plan  to  address  area 
sources  of  HAP? 

One  comf  inent  of  the  integrated 
urban  air  toxics  strategy  will  address  the 
provisions  of  section  112(k).  The  basis 
for  the  draft  area  source  component  of 
the  integrated  urban  air  toxics  strategy 
is  our  draft  fist  of  HAP  that,  as  a  result 
of  emissions  from  area  sources,  present 
the  greatest  threat  to  public  health  in 
urban  areas.  Section  112(k)(3)  reqtiires 
that  we  assure  that  area  source 
categories  or  subcategories  accounting 
for  at  least  90  percent  "of  each  of  the  30 
identified  hazardous  air  pollutants  are 
subject  to  standards  pursuant  to 
subsection  [1121(d)."  In  addition, 
section  112(c)(3)  specifies  that  we  Ust 
source  categories  or  subcategories 
representing  90  percent  of  area  source 
emissions  of  the  30  HAP. 

These  provisions  of  the  1990 
Amendments  reflect  Congress's 
judgment  that  there  are  significant 
health  risks  from  air  toxics  in  urban 
areas  that  should  be  expeditiously 
reduced.  In  addition,  these  provisions 
reflect  an  understanding  that  available 
information  is  in  many  cases 
insufficient  to  quantify  risks  from  air 
toxics.  Therefore,  we  are  directed  to 
identify  the  pollutants  from  area  sources 
that,  in  a  relative  sense,  present  the 
greatest  threat  in  urban  areas  and  to  set 
achievable  standards  to  reduce  overall 
emissions  of  these  priority  pollutants  of 
concern.  By  requiring  90  percent  of  the 
emissions  of  each  of  the  identified  HAP 
to  be  subject  to  regulation,  the  statute 
directs  us  to  seek  opportunities  for 
emissions  reductions  in  many  industry 
sectors.  However,  the  statute  provided 
us  with  significant  flexibifity  to 
determine  the  stringency  of  the  sector- 
based  standards  (i.e.,  MACT  or  GACT 
standards)  and  to  ensure  that  they  are 
achievable  and  reasonable.  To  provide 
compUance  flexibility,  standards  are  to 
be  performance-based  (i.e.,  in  the  form 
of  niunerical  emissions  limits)  except 
where  infeasible.  We  will  also  consider 
the  use  of  incentives,  nonregulatory 
programs  and  other  innovative 
approaches  in  seeking  ways  to  reduce 
emissions  and  risks  from  area  sources, 
as  well  as  other  sources  addressed  by 
the  integrated  strategy. 

The  following  presents  the  analysis  of 
the  area  source  categories  that  we  are 
considering  fisting  to  meet  the 
requirements  of  section  112(c)(3)  and 
112(k).  Because  this  section  of  the  Act 
imposes  requirements  that  are  specific 
to  area  sources,  this  discussion  did  not 
include  an  analysis  of  major  or  mobile 
source  categories.  Any  regulatory 
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activities  for  those  categories  will  be 
addressed  under  other  Act  authorities. 

B.Whatisa"lisUng"?  - 

When  we  fist  a  source  category  under 
the  authority  of  section  112(c),  we 
pubficly  identify  it  for  regulatory  action 
under  section  112(d).  As  discussed 
earfier,  the  details  of  that  regulation, 
such  as  what  kinds  of  controls  will  be 
imposed  or  emission  reductions 
accompUshed,  are  determined  in  the 
subsequent  regulatory  development 
process  and  cannot  be  predicted  at  the 
time  of  fisting.  This  strategy  is  not 
considered  a  rule  and  does  not  by  itself 
affect  the  interests  of  any  party  in  a 
direct  or  quantifiable  manner.  Any 
standards  that  result  from  this  fisting, 
however,  will  imdergo  full  public  notice 
and  comment.  We  befieve  that  this  is 
consistent  vrith  section  112(e)(4)  of  the 
Act  which  states: 

Notwithstanding  section  307  of  this  Act,  no 
action  of  the  Administrator  adding  a 
pollutant  to  the  list  under  subsection  (b)  or 
listing  a  source  category  or  sulxategory  under 
subsection  (c)  shall  be  a  final  agency  action 
subject  to  judicial  review,  except  that  any 
such  action  may  be  reviewed  under  such 
section  307  when  the  Administrator  issues 
emission  standards  for  such  pollutant  or 
category. 

At  the  time  we  propose  new  emission 
standards  for  a  source  category  or 
subcategory  identified  in  the  final 
strategy,  we  intend  also  to  request 
comment  on  the  section  112(k)(3)(B)(i) 
listing  of  the  specific  pollutants  diat 
serve  as  the  basis  for  tiie  fisting  of  that 
cat^ory  or  subcategory. 

C.  What  is  EPA's  goal  in  area  source 
listing?  - 

The  stated  purpose  of  section  112(k) 
of  the  Act  is  "to  achieve  a  substantial 
reduction  in  the  emissions  of  hazardous 
air  pollutants  from  area  sources  and  an 
equival«it  reduction  in  die  pubfic 
health  risks  {associated  with  such 
sources."  In  addition  to  assuring 
compfiance  with  the  requirements  of 
section  112(c)(3)  and  112(k),  our  goal  in 
this  draft  fisting  action  is  to  meet  the 
purpose  of  the  iirban  area  source 
program  in  the  most  effective  and  least 
btirdensome  way  possible. 

D.  What  does  "subject  to  standards" 
mean? 

In  order  to  subject  a  source  category 
to  standards,  we  plan  to  conduct  an 
evaluation  of  the  source  category,  then, 
based  on  that  evaluation,  make 
rulemaking  decisions  as  to  what  are  the 
most  appropriate  controls  or  other 
requirements  for  that  area  source 
category  and  pubfish  our  findings  or 
promiilgate  a  rule,  as  appropriate.  This 


process  will  take  place  after  pubfication 
of  the  final  fist  of  newly  identified 
source  categories.  That  is,  source 
categories  fisted  under  section  112(c)(3) 
and  (k)(3)  will  be  "subject  to  standards" 
under  section  112(d),  but  the 
appropriate  controls  and  resulting 
emission  reductions  will  not  be  known 
until  an  area  source  standard  is 
subsequently  proposed  and 
promulgated. 

E.  Which  area  source  categories  are  to 
be  listed? 

The  following  table  summarizes 
which  of  the  additional  source 
categories  EPA  intends  to  fist  in  the 
final  strategy.  These  categories  are  in 
addition  to  those  already  fisted  for 
which  standards  have  been  pubfished  or 
are  being  developed.  Attached  as  an 
appendix  is  a  table  for  each  HAP 
showing  the  source  categories  fisted.  We 
are  requesting  comment  on  the  Ust  of 
area  source  categories  identified  below. 

Table  1.— Draft  Ust  of  Source 
Categories  for  Regulatkdn 
Under  Section  li2(k) 

Atxasive  Grain  (Media)  Manufacturing. 

Acrylic  and  Modacrylic  Fiber  Production. 

Agricuttural  Chemicals  and  Pesticides  Manu- 
facture. 

Manufacture  of  Nutritional  Yeast 

Cadmium  Refining  and  Cadmium  Oxide  Pro- 
ductioa 

Chemical   Manufacturing:   Chromium   Com- 
pounds. 

Electronic  and  other  Electric  Equipment  Man- 
ufacturing (SICs  combined). 

Food  Products  (SICs  combined)  manufactur- 
ing. 

Gasoline  Distribution  Stage  I. 

Hospital  Sterilizers. 

Industrial  IrKxganic  Chemical  Manufacturing. 

Industrial  Machinery  and  Electrical   Equip- 
ment (SICs  combined). 

Industrial  Organic  Chemicais  Manufacturing. 

Instmments   and    Related    Products    (SICs 
combined). 

Iron  and  Steel  Foundries:  Steel  Foundries. 

LanctfiHs  (excUxfing  Gas  Flares). 

Mineral  Wool  Manufacturing  Ondudes  Wool 
Fiberglass). 
-  Miscellaneous    Manufacturing    (SICs    com- 
bined). 

Mot)ile  Homes  Manufacturing. 

Nonday  Refractories. 

Oil  and  Gas  Production:  Glycol  Dehydrators. 

Paint  Application  (no  spray  booths). 

Pharmaceuticais  Preparations  and  Manufac- 
turing (SICs  combined). 

Plastics  Materials  and  Resins  Manufacturing. 

Plastics  Products  Manufacturing. 

Primary  Copper  Smelting. 

Primary  Metal  Products  Manufacturing  (SICs 
combined). 

Publicly  Owned  Treatment  Works  (POTWs). 

Reconstituted  Wood  Products. 

Sawmills  and  Planing  MMIs,  general 

Secondary  Copper  Smelting. 


Table  1.— Draft  List  of  Source 
Categories  for  Regulation 
Under  Section  I12(k)— Continued 

Secondary  Sinelting  and  Refining  of  Norv 

ferrous  Metals. 
Storage  Batteries  Manufacturing. 
Textiles  (SICs  combined). 

F.  How  were  the  source  categories 
selected  for  listing? 

The  language  about  selecting  area 
soiirce  categories  in  section  112(c)(3) 
and  section  112(k)(3)(b)  differs 
somewhat.  Section  112(c)(3)  requires  us 
to  fist  sufficient  categories  "to  ensure 
that  area  sources  representing  90 
percent  of  the  area  source  emissions  of 
the  30  [fisted]  hazardous  air  poUutants" 
are  subject  to  regulation  under  section 
112.  That  would  seem  to  aUow  us  to 
regulate  either  90  percent  of  the 
combined  emissions  of  all  of  the  30 
HAP  or  90  percent  of  the  emissions  of 
each  of  the  30  HAP.  By  contrast,  section 
112(k)(3)(B)  requires  us  to  identify 
sufficient  categories  to  "assure  that 
sources  accounting  for  90  percent  or 
more  of  the  aggregate  emissions  or  each 
of  the  30  identified  hazardous  air 
pollutants"  are  subject  to  standards 
under  section  112(d).  That  language 
expfidtly  requires  us  to  regulate  90 
percent  of  the  emissions  of  each  of  the 
30  HAP.  Consequently,  we  selected  the 
interpretation  that  allows  us  to  read  the 
two  provisions  consistently.  In  other 
words,  we  assembled  a  draft  Ust  of  area 
source  categories  sufficient  to  cover  90 
percent  of  the  emissions  of  each  of  the 
30  HAP. 

We  ranked  area  source  categories  in 
the  1990  area  source  emission  inventory 
(described  earUer)  on  a  HAP-by-HAP 
basis.  That  is,  area  source  categories 
were  ranked  for  each  of  the  30  urban 
HAP  (30  separate  rankings)  by  mass  of 
annual  emissions  (greatest  tons  per  year 
to  least  tons  per  year).  For  each  HAP,  we 
included  emissions  from  those  area 
source  categories  which  are  already 
regulated  or  Usted  for  regulation.  We 
then  selected  the  greatest-emitting 
source  categories  until  emissions  added 
up  to  90  percent  of  the  total  emissions 
of  that  HAP.  All  source  categories 
selected  in  this  process  but  not  already 
Usted  under  section  112  are  then  to  be 
Usted  for  regulation. 

It  is  important  to  note  that  for  POM, 
we  identified  source  categories  based  tm^ 
the  7^ AH  surrogate.  Because  the 
available  data  for  the  7-PAH  form  are 
most  amenable  to  risk  analysis,  we 
intend  to  apply  additional  emissions 
standards  only  to  the  sources  of 
emissions  of  this  form  of  POM. 
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However,  we  are  seeking  comment  on 
the  appropriateness  of  this  approach. 

G.  If  my  source  category  is  already 
subject  to  MACr,  will  section  112(k) 
mean  any  changes  to  my  requirements? 

Additional  requirements,  if  any.  for 
new  or  existing  standards  may  follow 
after  we  conduct  further  assessments 
under  section  112(f)  of  the  Act  to 
determine  residual  risks  after  the 
implementation  of  MACT  standards  set 
under  section  112(d)  and/or  whether 
further  actions  under  section  112(k)  and 
other  Act  authorities  are  needed  to 
achieve  risk  reduction  goals.  Because 
these  elements  of  the  program  are  not 
yet  developed,  it  is  difficult  to 
determine  what,  if  any.  changes  will  be 
necessary.  Section  112(k)  requires  that 
we  ensiire  that  90  percent  of  the 
aggregate  emissions  are  subject  to 
standards.  If  your  area  source  category 
is  subject  to  a  standard  that  has  already 
been  promulgated,  then  that  standard 
has  been  considered  in  the  90  percent 
and  thus  would  not  require  further 
listing  under  section  112(k).  Where 
standards  have  not  yet  been 
promulgated  for  your  category,  area 
sources  may  be  made  subject  to  further 
requirements  in  order  to  assure  the  90 
percent  requirement  is  met. 

H.  Are  changes  to  the  list  possible  after 
the  strategy  is  final? 

It  miist  be  emphasized  that,  since  the 
emissions  inventory  is  likely  to  change 
as  new  information  becomes  available 
from  public  comments,  as  well  as  new 
data  obtained  in  the  regulatory 
development  process,  the  source 
categories  selected  for  listing  to  meet  the 
90  percent  emissions  requirement  may 
also  change.  We  expect  to  make 
revisions  to  this  regulatory  Usting  based 
on  new  emissions  information  where  it 
is  more  accurate  and  effective  to  do  so. 

IV.  Near-Term  Actions  To  Implement 
the  Strategy 

This  section  discusses  actions  that  we 
intend  to  take  within  the  next  2-3  years 
to  address  air  toxics  from  all  soiirces, 
including  decisions  on  the  need  for.  and 
feasibility  of,  standards  for  motor 
vehicle  fuels  and  emissions, 
development  of  standards  for  area 
sources,  improvement  in  air  quality  and 
emissions  databases,  development  of 
analytical  tools,  and  initiating 
collaboration  with  State  and  local 
governments.  It  also  provides  summary 
information  about  what  EPA  and  State 
programs  are  currently  in  place  to 
reduce  risks  frt>m  exposure  to  HAP  in 
urban  areas. 


A.  How  will  EPA  develop  motor  vehicle 
and/or  motor  vehicle  fuel  standards? 

As  previously  discussed,  under 
section  202{1){2)  of  the  Act.  we  will 
promulgate  appropriate  national 
regulations  controlling  HAP  from  motor 
vehicles  and  their  fuels.  The  standards 
will  be  based  on  the  updated  analyses 
of  the  Motor  Vehicle  Related  Air  Toxic 
Study  published  in  1993  imder  section 
202(1)(1)  of  the  Act.  which  analyzed  the 
need  for,  and  feasibility  of,  controlling 
emissions  of  toxic  air  pollutants  which 
are  associated  with  mobile  sources.  The 
section  202(1)(2)  regulations  will  reflect 
the  greatest  degree  of  emissions 
reductions  that  can  be  achieved 
considering  various  factors  including 
availability  and  cost,  and  will  at  a 
miniiniiTTi,  address  benzene  and 
formaldehyde  emissions.  We  will 
examine  mobile  source  contributions  to 
urban  air  toxics  health  risks  and  any 
new  national  mobile  source  regulations 
will  be  established  by  2000.  We 
envision  that  work  done  in  the  early 
stages  of  strat^y  implementation  will 
serve  to  facilitate  the  important 
comparisons  of  various  emissions 
sources  in  the  urban  areas  and  allow 
comparisons  of  control  authorities  to 
provide  the  best  relative  reduction  of 
risk  to  the  urban  public.  Although  the 
study  of  mobile  source  emissions  will 
be  completed  soon,  and  the  rules  may 
be  among  the  earliest  activities  of  the 
strategy,  we  expect  to  continue  our 
efforts  to  ensure  coordinated  use  of  our 
authorities  to  address  priority  risks. 

We  expect  to  complete  activities 
required  by  section  202(1)  according  to 
the  following  dates,  consistent  with  the 
consent  decree: 

1998:  Complete  the  updated  analysis  of 
risks  from  mobile  sources,  including 
addressing  comments  received  from 
review  of  that  study  to  provide  better 
estimations  of  mobile  source 
emissions  projected  in  the  future; 
estimate  the  exposure  and  predict  risk 
to  the  public  from  motor  vehicle  toxic 
emissions  in  9  urban  areas  to  better 
quantify  the  magnitude  of  the  health 
risks;  and,  assess  available  motor 
vehicle  and/or  fuel  technologies,  and 
the  impact  or  cost  effectiveness  of 
those  technologies  to  achieve  the 
greatest  reduction  in  public  health 
risks  from  air  toxics  under  section 
202(1). 

1999:  Issue  a  notice  of  proposed 
rulemaking  for  mobile  source 
standards 

2000:  Issue  final  rulemaking  on  mobile 
source  standards 


B.  How  will  EPA  develop  area  source 
standards? 

As  discussed  in  section  m.  we  must 
ensure  that  90  percent  of  the  aggregate 
emissions  of  each  of  the  area  source 
urban  HAP  are  subject  to  regulation. 
Earlier,  we  presented  the  draft  list  of 
source  categories  that  miist  be  included 
in  addition  to  the  existing  MACT 
regulations  to  achieve  this  requirement. 
We  intend  to  ensure  that  the  regulations 
that  result  are  both  efficient  and 
warranted  for  protection  of  public 
health.  In  this  notice,  we  are  requesting 
comment  on  the  following  approach  to 
developing  the  regulations  necessary  to 
meet  this  requirement. 

We  intend  to  focus  MACT  on  those 
area  sources  where  the  impact  is 
greatest  and  where  the  technology 
applicable  to  major  sources  is  also 
appropriate  to  area  sources.  However, 
there  are  likely  to  be  circumstances 
where  GACT  might  be  more  appropriate 
than  MACT.  In  establislung  the  basis  for 
emission  standards  under  section 
112(d)(5),  Congress  provided  for  GACT 
for  area  sources  in  lieu  of  MACT.  That 
provision  does  not  define  GACT,  but 
only  states  that  the  Administrator  may 
elect  to  promidgate  "standards  or 
requirements  *  *  *  which  provide  for 
the  use  of  generally  available  control 
technologies  or  management  practices 
by  such  sources  to  reduce  emission  of 
hazardous  air  pollutants."  For  instance, 
there  may  be  important  differences  in 
the  processes  involved  or  the  costs  of 
control  that  might  make  it  infeasible  for 
area  sources  to  comply  with  MACT. 

Although  the  primary  focus  of  the 
specific  requirements  of  section 
112(c)(3)  and  112(k)  is  to  ensure  that  at 
least  90  percent  of  the  aggregate 
emissions  of  each  of  the  30  urban  area 
source  HAP  are  subject  to  standards,  we 
anticipate  that  area  sources  may  be 
further  addressed  in  the  strategy,  as 
would  major  sources  and  motor 
vehicles,  if  we  determine  that  they 
continue  to  present  significant  public 
health  risks  either  on  a  national  or  local 
level  once  we  have  conducted  analyses 
of  the  estimated  reduction  of  cancer  and 
noncancer  health  risks. 

We  are  seeking  comments  on  the 
following  schedule  for  developing  the . 
urban  area  source  standards: 
1999:  Finalize  the  Integrated  Urban  Air 

Toxics  Strategy;  Initiate  the 

development  of  additional  area  source 

standards 
2002:  Promulgate  50  percent  of  the  area 

source  standards 
2004:  Promulgate  an  additional  25 

percent  of  the  area  source  staadards 
2006:  Promulgate  final  25  percent  of  the 

area  source  standards 
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2008:  Submit  Report  to  Congress 
2009:  Require  compliance  with  the 
urban  air  toxics  standards 
This  schedule  was  established 
considering  the  facts  that  we  are 
currently  engaged  in  significant  efforts 
to  develop  standards  for  stationary 
sources  that  were  previously  listed 
under  section  112(c).  and  that  reaUstic 
schedule  and  resource  constraints 
suggest  that  our  efforts  to  develop 
additional  standards  should  be  phased 
in  over  time. 

C.  What  role  do  major  stationary 
sources  play  in  the  strategy? 

As  previously  discussed,  section 
112(k)(3)(b]  requires  that  we  ensiue  that 
area  sources  accounting  for  90  percent 
of  the  aggregate  emissions  of  the  30 
112(k)  HAP  are  subject  to  standards. 
Thus,  major  sources  are  not  affected  by 
the  reqviirements  of  this  subsection. 

However,  in  achieving  required 
reductions  in  estimated  cancer  risk  and 
substantial  reductions  in  health  risks  in 
general,  section  112(k)(3)(C)  permits  us 
to  consider  reductions  in  public  health 
risks  resulting  from  actions  to  reduce 
emissions  from  "all  stationary  sources 
and  resulting  from  measures 
implemented  by  the  Administrator  or  by 
the  States  under  this  or  other  laws."  We 
interpret  the  language  of  this  section  to 
include  reductions  in  major  stationary 
source  emissions  as  well  as  area  sovuce 
emissions.  Therefore,  any  reductions 
resiUting  from  MACT,  the  national 
ambient  air  quality  standards,  and  other 
programs  that  achieve  reductions  in 
HAP  can  be  included  in  the  assessment 
of  reductions  in  risks.  In  addition,  in 
future  stages  of  the  strategy,  if  it  is 
determined  that  a  source  category  or  an 
individual  soiirce  is  presenting  a 
significant  health  risk,  then  it  will  be 
addressed  under  the  appropriate 
regulatory  authority.  For  example,  if  a 
source  category  is  currently  subject  to 
MACT  and  it  is  found  to  pose  a 
significant  remaining  risk,  then  that  risk 
could  be  addressed  through  section 
112(f)  residual  risk  standards.  Similarly, 
if  a  specific  soiuoe  is  contributing  to  a 
*  local  risk  problem,  then  the  State  or 
local  program  may  be  more  appropriate 
to  address  that  risk.  Finally,  it  is 
important  to  note  that  while  additional 
actions  may  be  required  to  address  risks 
in  the  future,  the  baseline  for  evaluating 
what  is  needed  to  achieve  a  75  percent 
reduction  in  cancer  incidence  remains 
at  the  1990  level. 

D.  How  will  EPA  review  and  expand 
monitoring  networks? 

In  order  to  better  characterize  the 
risks  from  HAP  in  urban  areas,  it  is 
important  that  we  improve  our  ability  to 


measiue  HAP  in  the  iirban  areas.  To  that 
end,  we  are  working  to  improve  o\a 
monitoring  networks  for  HAP  in  the 
urban  areas  over  the  next  several  years. 
The  first  step  in  this  effort  is  to  improve 
our  knowledge  of  where  the  State  and 
local  agencies  are  currently  monitoring 
HAP.  We  are  ciirrently  conducting  a 
study  to  determine  the  coverage, 
comparability,  and  relevance  of  existing 
monitoring  networks.  Further, 
recognizing  competing  resource  needs, 
we  are  encouraging  the  State  and  local 
agencies  to  tailor  their  monitoring 
programs  to  address  their  most  pressing 
air  toxics  issues  and  local  needs. 
However,  we  are  requesting  the  State 
and  loced  agencies  to  work  with  us  to 
develop  a  monitoring  network 
distribution  that  capitalizes  on  existing 
efforts  and  capabilities.  We  expect  to 
add  17  new  monitoring  sites  to  the 
network  in  1999.  This  will  include  one 
new  site  in  the  major  metropolitan  areas 
of  each  of  the  ten  EPA  Regions  and  an 
additional  site  in  each  of  the  seven  areas 
with  existing  Photochemical  Air 
Monitoring  System  networks.  In 
addition,  we  are  expecting  to  increase 
that  nimiber  by  up  to  40  additional  sites 
in  2000. 

E.  How  will  the  consolidated  emissions 
reporting  rule  fit  in  the  strategy? 

In  addition  to  expanded  monitoring, 
we  recognize  the  need  for  improved 
emissions  information  to  support  air 
quality,  modeling  and  risk  assessments. 
We  are  in  the  process  of  developing  a 
consolidated  emissions  reporting  rule 
whose  piupose  is  to  simplify  reporting, 
offer  options  for  data  exchange,  and 
unify  reporting  dates  for  various 
categories  of  inventories.  This  action  is  - 
expected  to  consolidate  the  niunerous 
emissions  inventory  reporting 
requirements  found  in  varioiis  parts  of 
the  Act  and  is  being  taken  at  the  request 
of  niunerous  State  and  local  agencies. 
Consolidation  of  reporting  requirements 
will  enable  these  agencies  to  better 
explain  to  program  managers  and  the 
public  the  necessity  for  a  consistent 
inventory  program,  increases  the 
efficiency  of  the  emissions  inventory 
program,  and  provides  more  consistent 
and  imiform  data. 

As  discussed  earlier,  modeling  is  one 
of  the  primary  tools  that  will  be  used  to 
estimate  the  exposure  and  risk  from 
HAP.  We  will  continue  to  develop 
modeling  tools  and  giudance  for 
assessment  of  risks  on  both  the  national 
and  local  scales. 


F.  What  is  the  schedule  for  conducting 
risk  assessments  and  assessing  progress 
toward  the  risk  goals? 

In  addition  to  the  emission  standards 
called  for  by  section  112(k)(3](B),  and  to 
addressing  the  risk  reduction  goals 
described  in  section  112(k)(3)(C),  we 
expect  to  conduct  assessments  and 
make  the  determination  of  whether 
additional  risk  assessment  and  risk 
management  activities  are  needed  on  an 
ongoing  basis.  However,  the  schedule 
for  conducting  the  risk  assessments  will 
be  influenced  by  the  Agency's  goal- 
setting  and  strategic  planning  processes 
and  by  the  schedules  set  forth  in 
applicable  provisions  of  section  112, 
including  schedules  for  the  Reports  to 
Congress  required  by  section  112(k)(5). 
There  are  a  munber  of  interim 
milestones  that  must  be  met  in  order  to 
conduct  these  assessments,  particularly 
in  the  area  of  developing  and  refining 
the  modeling  tools  to  conduct  these 
assessments.  They  include: 
1999: 

(1)  Initiate  analyses  of  risks  in  urban 
areas;  conduct  assessment  of  the 
emissions  reductions  from  1990 
level  due  to  ciurent  programs  and 
activities; 

(2)  expand  monitoring  network  to  17 
additional  urban  areas; 

2000:  Complete  the  national  scale 

screening  model  (CEP2)  — 

2001:  Complete  the  local  scale  risk 
assessment  model  (TRIM); 
Schedules  for  conducting  more  site- 
specific  risk  assessments  will  be 
established  based  on  the  outcome  of  our 
efforts  to  develop,  enhance,  and  support 
State  and  local  programs  in  the 
managing  urban  air  toxics  risks. 

G.  Coordinate  with  State  and  local 
governments  to  develop  or  strengthen 
risk-based  air  toxics  programs. 

In  order  to  achieve  oiu'  risk  reduction 
goals,  we  will  need  to  look  at  ways  to 
address  public  health  risks  not  only  on 
the  national  level,  but  also  on  the  local 
level  because  many  of  the  factors  that 
influence  risks,  such  as  the  types  of 
sources,  activity  patterns,  and 
meteorology,  vary  from  city  to  dty. 
Much  of  what  has  been  previously 
discussed  pertains  to  the  tools  and 
programs  that  can  be  employed  on  the 
national  level  to  address  emissions  and 
risks  that  occur  imiformly  across  the 
country.  However,  in  order  to  achieve 
risk  reductions  at  the  local  level,  it  is 
important  that  the  strategy  provide  for  a 
strong  State  or  local  role.  We  intend  to 
woik  with  the  State  and  local  air 
program  agencies  to  refine  this  aspect  of 
the  strategy.  The  following  is  a 
discussion  of  some  of  the  key  elements 
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to  developing  the  natiire  and  scope  of 
the  State  and  local  program. 

One  of  our  goals  in  the  strategy  will 
be  to  encourage  and  support  the  State 
and  local  agencies  in  reducing  public 
health  risks  (cancer  and  noncancer — 
chronic  and  acute)  in  individual  urban 
areas.  Because  many  of  these  risks  are 
associated  with  specific  local 
considerations,  such  as  clusters  of 
sources,  local  meteorology,  local  fish 
and  other  food  consumption  patterns, 
industrial  make-up,  and  motor  vehicle 
density  and  activity  in  the  specific 
urban  area,  we  believe  State  and  local 
regulatory  avenues  are  the  most 
appropriate  authorities  to  address  these 
risks.  To  that  end,  we  envision  a  process 
that  will  provide  regulations,  technical 
support  and  guidance,  and/or  other 
support  as  necessary  to  State  and  local 
agencies  to  ensure  that  there  are 
substantial  reductions  in  the  public 
health  risks  in  each  urban  area.  The 
process  is  expected  to  provide  flexibility 
for  local  planning  and  allow  the 
development  of  city  specific  solutions  to 
locahzed  urban  risks.  We  envision  our 
role  in  this  program  to  include 
providing  guidance  on  important 
elements  such  as^monitoring,  emissions 
inventory  development,  modeling  and 
risk  assessment,  control  techniques,  and 
enforcement  provisions.  As  in  the 
national  elements  of  the  program,  we 
envision  a  process  that  will  include 
periodic  review  of  the  risks  associated 
with  HAP  emissions  La  the  urban  areas, 
and  reductions  achieved  to  ensure  that 
the  program  goals  are  met.  In  addition, 
because  the  goal  of  the  integrated 
strategy  is  to  achieve  pubUc  health  risk 
reductions,  we  believe  that  the  State  and 
local  programs  should  be  able  to  address 
all  emissions  sources  as  appropriate  to 
address  the  aggregate  risks  in  the  area. 
For  instance,  if  the  largest  contributor  to 
cimiulative  risk  in  an  area  is  a  cluster  of 
MACT-controlled  soiut»s,  then  the 
State  may  find  that  controls  beyond 
MACT  or  those  imposed  by  residual  risk 
are  required.  Likewise,  if  the  risks  are 
largely  due  to  mobile  source  emissions 
based  on  vehicle  activity,  then  the  State 
or  local  Agency  may  consider 
transportation  related  measures  to 
address  the  risk. 

1.  What  are  the  principles  used  in 
developing  the  State  and  local  program? 

Based  on  our  early  discussions  with  a 
niunber  of  State  and  local  agencies,  we 
developed  and  intend  to  employ  the 
following  principles  in  developing 
provisions  for  use  by  State  and  local 
programs: 

•  Provide  a  mechanism  to  encourage 
the  development  of  State  and  local 
requirements  and  programs; 


•  Provide  flexibility  in  implementing 
the  national  standards; 

•  Provide  a  balance  between  the  need 
for  flexibility  for  States  and  local 
agencies  with  existing  programs  and  the 
need  to  provide  a  program  for  those 
States  where  Federal  requirements  are 
necessary  to  enable  addressing  risks 
bom  die  HAP. 

We  would  like  your  comments  on 
these  principles,  including  the  need  for 
other  or  difiierent  operating  principles. 

2.  What  are  the  key  issues  that  must  be 
addressed  in  developing  the  State  and 
local  program? 

Again,  based  on  our  discussions  vn\h 
State  representatives,  there  are  a  number 
of  key  issues  that  must  be  addressed 
which  will  determine  the  nature  and 
scope  of  the  State/local  programs.  They 
include: 

•  Should  the  program  be  mandatory? 

•  If  the  program  is  required  in  some 
way,  should  the  State  reqiiirements  be 
federally  enforceable  and,  if  so,  by  what 
mechanism? 

•  Should  the  State  and  local  program 
include  elements  to  address  risk  firom 
all  emission  sectors  (area  source,  major 
sources  and  mobile  sources)? 

We  would  like  your  comments  on 
these  questions,  including  important 
legal,  technical,  or  other  factxial 
information  in  support  of  your 
comments. 

3.  What  might  these  programs  include? 

State  and  local  representatives 
working  with  us  developed  a  nimiber  of 
preliminary  ideas  of  how  the  program 
might  work.  We  are  requesting  comment 
on  these  ideas  and  on  other  ideas  in 
developing  the  State  and  local 
programs. 

Ctaie  suggested  approach  might  be  a 
control  strategy  approach  where  we 
would  set  an  urban  areawide  risk 
reduction  target,  considering  risk  from 
all  pathways,  which  the  States  could 
develop  control  strategies  and 
requirements  for  achieving  those  targets. 
These  control  strategies  would 
supplement  the  national  MACT  program 
and  might  include  emissions  controls  or 
other  iimovative  strategies  to  address 
specific  local  health  risks  from  HAP. 
Another  suggested  approach  might 
include  States  that  would  be  setting 
technology  requirements  for  sources 
that  contribute  to  risks  above  a  given 
level.  This  would  be  similar  to  programs 
already  in  place  in  California,  Maryland 
and  other  States.  Some  State  and  local 
programs  may  be  more  effective  if  the 
strategy  provides  for  a  purely  volimtary 
program  where  we  would  provide 
Federal  guidance  and  information  for 
reducing  risks  fit>m  urban  HAP  to  the 


State/local  agencies  andieave  the 
program  design  to  each  individual  State 
or  local  program  to  develop  and 
implement.  Another  approach  would  be 
for  us  to  set  a  HAP  ambient 
concentration  level  and  require/ 
recommend  actions  from  the  States 
where  these  levels  were  exceeded  for  a 
specified  duration  and  frequency. 
Another  approach  may  be  to  use 
combinations  of  these  options.  These 
optiqjis  are  not  mutually  exclusive  and 
other  ideas  might  be  developed  or 
expanded  upon  in  the  future.  We  are 
requesting  input  from  you  on  the 
feasibility  and  desirability  of  these 
options  and  on  what  the  appropriate 
level  of  State  and  local  involvement 
should  be.  We  expect  to  undertake  some 
or  all  of  the  following  activities  under 
section  112,  depending  on  the  outcome 
of  this  process: 

•  Development  or  strengthening  of 
State  and  local  programs; 

•  Development  of  regulations 
necessary  to  provide  authority  to 
implement  the  program  (if  appropriate); 

•  Development  of  implementation 
guidance  including  information  on  risk 
assessment,  monitoring,  modeling, 
emissions  inventory,  potential  control 
options;  and. 

•  Development  of  risk  assessment 
tools  for  local  planning.  While  in  the 
near  term  we  intend  to  initiate 
discussions  with  the  States  to  further 
refine  the  program,  most  of  these 
activities  will  be  longer-term  activities. 
We  expect  to  provide  you  with  further 
information  and  opportunities  to 
comment  as  these  elements  are 
developed  or  refined. 

H.  How  does  EPA  intend  to  address 
special  concerns  about  Environmental 
Justice  in  the  Urban  Areas? 

As  discussed  previously,  we  are 
particularly  concerned  about  the 
potential  for  disproportionate  risk  in 
low-income  minority  communities.  The 
Federal  Government  has  not 
traditionally  sought  involvement  from 
these  communities  in  environmental 
program  development  and  have  voiced 
significant  concerns  about  the 
difficulties  and  disadvantages  they  face 
when  attempting  to  participate  in 
decisions  affecting  their  commimities. 
We  beUeve  that  the  integrated  urban  air 
toxics  strategy  should  evaluate  the 
potential  links  between  toxic  exposure 
and  health  effects  in  disproportionately 
exposed  populations,  and  should 
address  any  significant  resulting  risks. 
Concvurently,  we  will  consider 
economic  development  and 
employment-related  issues  to  ensure 
sustainable  economic  development 
while  addressing  imacceptable  levels  of 
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risk.  In  order  to  facilitate  the 
development  of  a  strategy  which  will  be 
responsive  to  these  environmental 
justice  concerns,  we  are  actively 
encouraging  community  groups  not  only 
to  comment  on  the  strategy,  but  also  to 
work  actively  with  us  in  developing  a 
program  that  ^^n  address  their  concerns. 

/.  What  EPA  or  State  proffams  are 
currently  in  place  to  adSess  the  risk 
posed  by  these  HAP? 

There  are  a  mmiber  of  activities  that 
will  take  place  prior  to  risk-based  goal 
setting  envisioned  in  the  national  air 
toxics  program  that  will  achieve 
significant  early  emissions  reductions. 
They  include  actions  to  reduce 
emissions  from  mobile,  major,  and  areas 
sources,  both  as  a  direct  result  of  the  Act 
requirements  for  control  of  air  toxics 
described  above,  and  requirements 
under  programs  (e.g.,  the  national 
ambient  air  quality  standards)  which 
achieve  significant  coincidental  air 
toxics  benefits.  As  discussed  above,  the 
strategy  called  for  under  section 
112(k)(3)  is  to  achieve  reductions  in 
public  health  risks  through  emissions 
control  "measures  implemented  by  the 
Administrator  or  by  the  States  under 
this  or  other  laws."  The  following 
presents  a  simimary  of  Federal  and  State 
and  local  programs  that  are  currently 
achieving  HAP  emissions  reductions. 
This  information  will  be  considered  in 
our  assessments  of  reductions  in  public 
health  risks  which  have  been  achieved 
as  we  evaluate  the  need  for  additional 
regulations. 

1.  Federal  Regulatory  Authorities 

Clean  Air  Act,  Section  112 
Authorities:  Under  section  112  of  the 
1990  Amendments  to  the  Act,  there  are 
many  provisions,  authorities,  and 
programs  that  are  reducing,  and  will 
continue  to  reduce,  HAP  emissions, 
exposures  and  health  risks.  Several  of 
the  major  programs  are  discussed  below. 
Further  information  is  available  from 
the  "Second  Report  to  Congress  on  the 
Status  of  the  Hazardous  Air  Pollutant 
Program  under  the  Clean  Air  Act," 
EPA-453/R-96-015,  October  1997. 

Section  112  established  a  procedure 
for  developing  and  requiring 
performance-based  emission  standards 
for  sources  of  HAP  following  a  detailed 
10  year  schedule  for  action.  These 
standards  of  control  technology, 
required  by  section  112(d),  are  known  as 
MACT  standards  and  GACT  standards. 
We  are  required  to  Ust  categories  and 
subcategories  of  major  and  area  sources 
of  HAP  and  then,  according  to  a  10  year 
schedule,  establish  control  requirements 
to  assiire  that  all  major  sources  of  HAP 
achieve  the  level  of  control  already 


being  achieved  by  the  best  performing 
sources  in  each  category  (i.e.,  MACT 
standards),  and  ensure  that  listed 
categories  of  area  soiutxs  are  subject  to 
MACT  or.  alternatively,  to  GACT 
standards,  which  are  controls  that  are 
generally  available  across  the  industry. 
As  required  by  secticm  112(c)(1),  we 
published  an  initial  list  of  source 
categories  in  1992  (57  FR  31576). 
Revisions  made  thus  far  have  included 
adding  and  deleting  source  categories, 
combining  categories  for  purposes  of 
efficiency,  and  making  other  relatively 
minor  changes  and  corrections.  The  list 
currently  contains  175  categories,  of 
which  167  are  for  major  sources  and 
eight  for  area  sources  (61  FR  28197). 
Note  that  some  categories  include  both 
major  and  area  sources.  The  schedule, 
initially  pubUshed  in  1993  (58  FR 
63941),  specifies  source  categories  for 
which  standards  are  to  be  promulgated 
within  2,  4,  7  and  10  years  following 
November  15, 1990,  such  that  standards 
are  promulgated  for  25  percent  of  the 
listed  categories  in  the  first  4  years  (i.e., 
by  November  15, 1994),  an  additional  25 
percent  by  November  15, 1997,  and  the 
remaining  50  percent  by  November  15, 
2000. 

We  have  thus  Car  promulgated 
standards  for  all  47  soiux»  categories 
listed  in  the  2  and  4  year  groups,  which 
is  approximately  25  percent  of  the  175 
listed  source  categories.  We  estimate 
that  these  major  and  area  source 
regulations  will  reduce  air  toxics 
emissions  by  approximately  980,000 
tons  per  year.  Additional  MACT  and/or 
GACT  emissions  standards  for  the 
remaining  Usted  source  categories  are 
scheduled  to  be  promiUgated  by 
November  15,  2000.  These  standards  are 
expected  to  obtain  substantial 
additional  reductions  in  air  toxics  over 
the  next  several  years  and  will  decrease 
exposures  and  risks  due  to  air  toxics  in 
urban  areas. 

Under  the  Residual  Risk  Program 
established  by  section  112(f),  we  will  be 
assessing  public  exposures  to  HAP 
following  MACT  standard  promiUgation 
to  assess  the  remaining  pubUc  health 
and  environmental  effects  of  HAP  and 
issue  standards  to  provide  an  ample 
margin  of  safety  to  protect  public  health, 
if  necessary.  The  residual  risk 
provisions  apply  to  all  MACT  standards 
and,  therefore,  focus  primarily  on  major 
sources.  We  have  the  discretion  to  apply 
residual  risk  provisions  to  MACT 
standards  that  affect  area  sources  as 
well. 

Under  section  112(r),  we  published  a 
final  risk  management  program  rule  for 
the  Prevention  of  Accidental  Releases 
on  June  20. 1996  (61  FR  31668).  Along 
with  the  final  rule,  we  pubhshed 


guidance  to  assist  the  owner  or  operator 
of  processes  covered  by  the  risk 
management  program  rule  in  the 
analysis  of  offsite  consequences  of 
accidental  releases  of  substances 
regulated  imder  section  112(r)  of  the 
Act.  The  list  of  regulated  substances 
with  threshold  quantities  was  published 
on  January  31, 1994  (59  FR  4478).  Of  the 
140  chemicals  (77  acutely  toxic 
substances  and  63  flammable  gases) 
regiilated  imder  section  112(r),  18  are 
HAP  under  section  112(b)  and  eight  are 
on  the  draft  list  of  urban  HAP  presented 
in  this  notice  for  public  comment 
Section  112(r)  also  requires  the  source 
to  assess  each  process  to  ensure  they  are 
safe  and  will  not  accidently  release 
HAP.  By  preventing  accidental  releases, 
the  section  112(r)  rule  will  help  reduce 
or  prevent  emissions  of  these  HAP  in 
the  future. 

Requirements  associated  with  the  Act 
in  section  112(g)  and  112(i)(5)  are  also 
expected  to  yield  reductions  in 
emissions  of  HAP  in  urban  areas.  The 
Construction  and  Reconstruction  Rule 
required  by  section  112(g)  of  the  Act 
was  issued  in  final  form  on  December 
27. 1996  (61  FR  68384).  The  rule 
reqiiires,  as  of  July  1, 1998,  MACT 
controls  for  any  new  or  reconstructed 
major  soiirce  of  HAP  and  major  HAP- 
emitting  production  units  at  existing 
facilities.  Section  112(i)(5),  early 
reductions  rules,  provide  incentives  for 
sources  of  HAP  to  reduce  emissions  by 
90  percent  (95  percent  for  particulates) 
from  1990  levels  prior  to  the  proposal  of 
MACT  for  that  source  category.  EUgible 
sources  may  be  granted  a  6-year 
extension  from  compUance  with  the 
later  promiUgated  MACT,  diiring  which 
time  they  must  meet  alternative 
emissions  limitations  which  reflect  the 
early  reductions.  Approximately  27 
permit  applications  have  been  received, 
representing  HAP  reductions  of  over 
6,800  tpy.  Approximately  six  permits 
have  been  issued  to  date. 

Other  CAA  authorities:  In  addition  to 
authorities  under  section  112,  there  are 
several  other  Act  sections,  the 
implementation  of  which  may 
contribute  or  has  already  contributed  to 
reductions  in  air  toxics  in  urban  areas. 
For  example,  state  implementation 
plans  developed  to  attain  compliance 
with  the  national  ambient  air  quality 
standards  (set  under  section  109)  are 
expected  to  provide  incidental,  but 
potentially  significant,  reductions  in 
HAP  in  addition  to  their  intended  result 
of  reducing  levels  of  criteria  pollutants 
(e.g.,  particulate  matter,  ozone,  etc). 

The  Act's  mandated  add  rain  program 
may  also  provide  HAP  reductions  in 
urban  areas  in  addition  to  the  intended 
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result  of  sulfur  dioxide  and  nitrogen 
oxides  emissions  reductions. 

Section  202(1)  is  a  critical  part  of  the 
national  air  toxics  program  and  will  be 
very  important  to  the  success  of  the 
Urban  Air  Toxics  Strategy  because 
efforts  to  respond  to  section  202(1)  will 
address  exposure  to  HAP  from  motor 
vehicles  and  motor  vehicle  fuels.  ^ 
However,  section  202(1)  is  just  one 
example  of  the  Act's  authorities 
regarding  mobile  sources.  Other 
provisions  which  may  affect  reductions 
in  urban  air  toxics  bom  mobile  sources 
include  sections  211  (fuel 
requirements),  213  (emission  standards 
for  nonroad  engines  and  vehicles),  and 
219  (urban  bus  standards). 

Performance  standard  setting  for  solid 
waste  incineration  units  and  landfills 
under  section  129  of  the  Act,  which  has 
been  completed  for  two  of  the  four 
categories  (municipal,  medical, 
industrial  and  commercial,  and  other 
categories  of  incinerators),  is  estimated 
to  resvdt  in  substantial  reductions  in 
total  HAP  emissions  (>50,000  tons/yr), 
much  of  which  may  be  in  urban  areas. 
Under  section  129,  specific  niunerical 
emission  limitations  are  required  for 
various  pollutants  including  lead, 
cadmiimi,  merciiry,  and  dioxins/furans, 
all  of  which  are  included  on  the  draft 
list  of  urban  HAP.  Like  the  MACT 
standards,  residual  risk  applies  to 
section  129  standards  and  thus  potential 
additional  reductions  may  be  possible 
in  these  areas. 

Title  VI  of  the  Act  directs  us  to  protect 
the  stratospheric  ozone  layer  through 
the  reduction  or  elimination  of  certain 
chemicals.  These  ozone-depleting 
substances  include  three  HAP  (carbon 
tetrachloride,  methly  chloroform,  and 
methly  bromide),  one  of  which,  carbon 
tetrachloride,  is  included  in  the  draft 
list  of  urban  HAP  in  addition  to  the 
better  known  chlorofluorocarbons 
(CFC).  We  are  implementing  title  VI 
through  a  number  of  regulatory  and 
volimtary  programs  which  have  been 
successful  in  reducing  production,  use, 
and  emissions  of  many  CFC  and  other 
ozone  depleting  chemicals.  Production 
and  import  of  carbon  tetrachloride  and 
methyl  chloroform  were  phased  out  as 
of  January  1, 1996  and  the  third  is 
expected  to  be  phased  out  by  2001. 
Related  regulations  restrict  uses  to 
minimize  the  potential  for  these 
chemicals  to  get  into  the  atmosphere. 

Other  Federal  laws:  There  are  a 
niunber  of  other  authorities,  laws,  rules, 
and  programs  that  will  also  help  reduce 
emissions  of  HAP  and  consequent 
exposures  and  risks.  Some  of  these  are 
discussed  below.  We  are  currently 
evaluating  the  appropriateness  of  these 
statutes  for  controlling  emissions  of 


HAP  as  described  under  section 
112(k)(3)  and  intend  to  take  further 
actions  imder  these  statutes  as 
appropriate. 

Under  the  Toxic  Substances  Control 
Act  (TSCA),  chemicals  produced  or 
imported  into  the  United  States  are 
evaluated  as  to  toxicity  to  human  health 
and  the  environment.  To  prevent 
adverse  consequences  of  ihe  many 
chemicals  developed  each  year,  TSCA 
requires  that  any  chemical  that  will 
reach  the  consumer  marketplace  be 
tested  for  possible  toxic  effects  prior  to 
commercial  manufacture.  Any  existing 
chemical  that  is  determined  to  pose 
health  and  environmental  hazards  is 
tracked  and  reported  under  TSCA. 
Procedures  also  are  authorized  for 
corrective  action  under  TSCA  in  cases 
of  cleanup  of  toxic  materials 
contamination.  The  TSCA  is  a 
complementary  authority  to  the  Act  and 
has  contributed  to  decreased  emissions 
of  several  HAP.  For  example,  concern 
over  the  toxicity  and  persistence  in  the 
environment  of  polychlorinated 
biphenyl  compoimds  (PCB)  led 
Congress  to  include  in  TSCA  (see 
section  6(e)  of  TSCA),  prohibitions  on 
the  manufacture,  processing,  and 
distribution  in  commerce  of  PCB.  In 
1990,  TSCA  authority  was  relied  upon 
to  eliminate  chromium  use  in  and 
emissions  from  comfort  cooling  towers, 
i.e.,  industrial  process  cooling  towers 
used  exclusively  for  cooling,  heating, 
ventilation,  and  air  conditioning 
systems. 

There  are  several  provisions  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  and  its  amendments  which 
may  yield  reductions  of  urban  air  toxics. 
One  impact  evidenced  in  the  1990's  is 
increased  recycling  and  recovery  of 
hazardous  waste,  including  solvents 
which  through  volatilization  contribute 
to  HAP  emissions.  The  RCRA's  section 
3004(n)  has  been  the  basis  of  a  three- 
phased  regulatory  program  to  control  air 
emissions  from  hazardous  waste 
treatment,  storage  and  disposal 
facilities.  The  third  phase  will  address 
any  risks  remaining  after 
implementation  of  the  control 
regulations  issued  in  1990  and  1994, 
which  were  estimated  to  reduce  HAP 
emissions  by  more  than  one  million 
tons  per  year.  Any  resulting  emissions 
and  risk  reductions  can  be  considered  in 
assessing  progress  in  achieving  the  75 
percent  reduction  in  cancer  incidence 
frtim  the  1990  base  year. 

Under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  commonly  known  as 
Superfund,  the  clean  up  of  abandoned 
hazardous  waste  sites  may  also  reduce 
emissions  of  HAP.  Where  significant 


health  risks  from  chemical  releases  to 
the  air  have  been  identified  at 
Superfund  sites  in  luban  areas,  clean-up 
will  reduce  risks  from  urban  air  toxics. 

Under  the  Clean  Water  Act  (CWA). 
States  are  required  to  adopt  water 
quality  standards  for  those  section 
304(a)  priority  pollutants  which  may  be 
interfering  with  their  water  bodies' 
designated  uses.  In  response  to  the 
CWA,  we  identified  126  priority 
pollutants  for  action.  The  CWA 
authorities  provide  for  the  regulation  of 
discharges  of  these  i>ollutants  in  order 
to  meet  applicable  water  quality 
standards.  Among  these  pollutants, 
many  are  on  the  draft  list  of  urban  HAP. 
We  are  exploring  how  the  CWA  and  the 
Act  tools  can  be  used  together  to  reduce 
HAP. 

The  Federal  Insecticide,  Fimgicide 
and  Rodenticide  Act  (FIFRA)  provides 
Federal  control  of  pesticide  distribution, 
sale,  and  use.  Several  HAP  have  been 
used  as  pesticides.  An  EPA  registration 
is  required  of  all  pesticides  sold  in  the 
United  States  and  is  intended  to  ensiuv 
that  pesticide  use,  when  in  accordance 
with  label  specifications  regarding 
acceptable  uses,  does  not  cause 
unreasonable  harm  to  people  or  the 
environment.  It  is  a  violation  of  FIFRA 
to  use  a  pesticide  in  a  manner 
inconsistent  with  its  label.  Registered 
pesticides  classified  as  "restricted  use" 
may  only  be  used  by  registered 
applicators  who  have  passed  a 
certification  exam.  This  restricted  use 
requirement  minimizes  the  number  of 
persons  having  access  to  certain 
pesticides.  The  FIFRA  regulations  may 
also  reduce  emissions  and  exposures  by 
banning  (canceling  or  denying 
registration)  or  severely  restricting 
pesticide  use.  Seven  individual  l£^P 
and  members  of  three  HAP  compound 
groups  have  been  banned  or  severely 
restricted  in  their  use  as  pesticides. 

Two  other  Federal  laws,  the 
Emergency  Planning  and  Community 
Right-To-Know  Act  (EPCRA)  of  1986 
and  the  Pollution  Prevention  Act  (PPA) 
of  1990,  while  not  directly  regulating  air 
emissions  of  HAP,  may  influence 
decisions  regarding  chemical  usage  and 
storage  and  yield  significant  reductions 
in  air  toxics  risks  in  urban  areas.  The 
goal  of  EPCRA  is  to  reduce  risks  to 
communities  through  informing 
communities  and  citizens  of  chemical 
hazards  in  their  areas.  Sections  311  and 
312  of  EPCRA  require  certain  facilities 
to  report  the  locations  and  quantities  of 
chemicals  stored  at  their  facilities  to 
State  and  local  governments.  This 
information  is  used  by  State  and  local 
agencies  in  preparing  for  and 
responding  to  diemical  spills  and 
similar  emergencies. 
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Through  EPCRA,  Congress  mandated 
that  a  Toxics  Release  Inventory  be  made 
public.  The  TRI  provides  citizens  with 
accurate  information  about  potentially 
hazardous  chemicals  stored, 
manufactured  and  used  in  their 
community  so  that  they  have  more 
power  to  hold  companies  accoimtable 
and  make  informed  decisions  about  how 
toxic  chemicals  are  to  be  managed. 
Section  313  of  EPCRA  specifically 
requires  certain  manufacturers  and  all 
Federal  facilities  to  report  to  EPA  and 
State  governments,  all  releases  of  any  or 
more  than  600  designated  toxic 
chemicals  to  the  environment 
(including  most  of  the  188  HAP).  Each 
year,  more  than  20,000  manufactiuing 
facilities  and  200  Federal  facilities 
submit  information  to  us  on  the  releases 
of  chemicals  to  the  environment.  We 
compile  these  data  in  an  on-line, 
publicly  accessible  national  database, 
which  is  a  significant  source  of 
information  regarding  HAP  emissions. 
Reporting  requirements  for  TRI  became 
more  comprehensive  in  1991, 
highlighting  the  importance  of  pollution 
prevention.  It  is  expected,  and  has  been 
observed  for  some  chemicals,  that  this 
pubUc  accounting  for  use  and  disposal 
of  toxic  chemicals  may  lead  to 
reductions  in  their  enviroimiental 
release. 

The  passage  of  the  Pollution 
Prevention  Act  (PPA)  estabUshed  an 
environmental  hierarchy  that 
establishes  pollution  prevention  (P2)  as 
the  first  choice  among  waste 
management  practices  and  was  adopted 
as  national  policy.  Traditionally,  much 
environmental  protection  has  involved 
controlling,  treating  or  cleaning  up 
pollution  which,  in  many  cases,  we 
continue  to  create.  Pollution  prevention, 
which  eliminates  or  minimizes 
pollution  at  the  source,  is  most  effective 
in  reducing  health  and  environmental 
risks  because  it:  (1)  Eliminates  any 
pollutant  associated  risks;  (2)  avoids 
shifts  of  pollutants  from  one  medium 
(air,  water  or  land)  to  another,  which 
can  result  from  certain  waste  treatments; 
and  (3)  protects  natural  resources  for 
futxue  generations  by  cutting  wastes  and 
conserving  resoiuces.  For  waste  that 
cannot  be  avoided  at  the  source, 
recycling  is  considered  the  next  best 
option.  A  waste  generator  should  tiun  to 
treatment  or  disposal  only  after  source 
reduction  and -recycling  have  been 
considered.  Pollution  prevention 
strategies  include  redesigning  products, 
changing  processes,  substituting  raw 
materials  for  less  toxic  substances, 
increasing  efficiency  in  the  use  of  raw 
materials,  energy,  water,  land  and  other 
techniques.  This  is  done  in  several 


ways,  such  as  using  voluntary  pollution 
reduction  programs,  engaging  in 
partnerships,  providing  technical 
assistance,  funding  demonstration 
projects  and  incorporating  cost-effective 
pollution  prevention  alternatives  into 

Tlations  and  other  initiatives, 
addition,  in  1994,  we  developed 
the  Waste  Minimization  National  Plan, 
a  voluntary,  long-term  effort  to  reduce 
the  quantity  and  toxicity  of  hazardous 
waste  through  waste  minimization.  The 
plan  calls  for  a  50  percent  reduction  in 
the  presence  of  the  most  persistent, 
bioaccimiulative  and  toxic  (PBT) 
chemicals  in  hazardous  waste  by  2005. 
To  assist  in  implementing  this  plan,  we 
are  developing  a  software  tool  to 
prioritize  PBT  chemicals  to  focus 
national  waste  minimization  efforts  and 
methods  to  track  progress  in  reducing 
the  presence  of  PBT  diemicals  in  waste 
and  the  volume  of  hazardous  waste 
streams  containing  PBT  chemicals. 

The  starting  point  for  selecting 
chemicals  for  the  national  waste 
minimization  list  is  EPA's  Waste 
Minimization  Prioritization  Tool,  a 
software  program  which  provides  a 
screening-level  assessment  of  potential 
chronic  risks  chemicals  pose  to  human 
health  and  the  environment,  based  on 
their  persistence,  bioaccumulative 
potential,  and  himian  and  ecological 
toxicity.  This  software  program  contains 
full  or  partial  PBT  data  for 
approximately  4200  chemicals.  The 
draft  Waste  Minimization  Prioritization 
Tool  was  released  for  public  comment 
in  June  1997  (62  FR  33868,  June  23, 
1997)  and  a  revised  version  is  expected 
to  be  released  in  early  1999. 

In  addition  to  PBT  data  frt>m  the 
Waste  Minimization  Prioritization  Tool, 
we  are  considering  a  number  of  other 
factors  in  selecting  chemicals  for  the 
national  waste  minimization  list, 
including  information  about  the 
quantity  of  chemicals  in  hazardous 
waste,  the  number  of  facilities 
generating  or  handling  the  chemicals  in 
waste,  the  extent  to  which  the  chemicals 
have  been  foimd  in  the  environment, 
and  the  significance  of  the  chemicals  to 
the  RCRA  program,  other  Agency 
programs,  and  States. 

We  are  requesting  comment  and 
specific  information  on  other  Federal 
programs,  such  as  the  Oil  Pollution  Act 
of  1990,  that  should  be  considered  for 
potential  reductions  in  risk  from  HAP. 

2.  Summary  of  State  and  Local 
requirements 

The  Act  requires  that  the  strategy 
reduce  cancer  incidence  by  actions 
imder  "this  or  other  laws  *  *  *  or  by 
the  States."  By  including  this  language. 
Congress  acknowledged  that  there  are 


many  State  programs  achieving  HAP 
emissions  reductions  and  therefore, 
reducing  the  chance  for  exposure  and 
health  risks  including  cancer.  For 
example,  before  the  Clean  Air  Act  was 
amended  in  1990,  many  State  and  local 
governments  developed  their  own 
programs  for  the  control  of  air  toxics 
from  stationary  soiuces.  Some  of  these 
State  and  local  government  programs 
have  now  been  in  place  for  many  years 
and,  for  some  of  the  soiut»  categories 
regiUated  by  Federal  emissions 
standards  under  section  112  of  the  Act, 
the  State  or  local  government  programs 
have  likely  reduced  air  toxics  emissions 
and  may  have  succeeded  in  reducing  air 
toxics  emissions  to  levels  at  or  below 
those  required  by  the  Federal  standards. 
It  is  clear  that  Congress  intended  State 
and  local  governments  to  be  important 
partners  in  carrying  out  the  mandates  of 
the  Federal  air  toxics  program,  and  the 
strategy  provides  a  mechanism  to 
recognize  the  reductions  made  by  them. 

Because  of  the  varied  nat\ire  of  the 
emissions  sources,  legislative  structures, 
and  other  factors,  the  State  and  local 
government  programs  address  air  toxics 
in  a  number  of  ways.  For  example,  some 
States  and  local  programs  have  enacted 
technology  standards  for  source 
categories  that  require  controls  for 
specific  HAP.  much  like  the  MACT 
program.  Other  State  or  local 
government  programs  apply  a  risk 
standard  to  sources  that  prohibit 
emissions  beyond  a  certain  level  of  risk. 
Other  States  use  an  ambient  air  standard 
for  air  toxics  that  is  based  on  threshold 
or  exposure  levels.  Still  others  may  rely 
on  reductions  achieved  through  volatile 
organic  compounds,  particulate  matter, 
or  lead  regulations  developed  under 
section  110  or  subpart  D  of  the  Act  that 
control  emissions  of  HAP  to  meet 
national  ambient  air  quaUty  standards. 
Regardless  of  the  approaches  iised  to 
address  air  toxics.  State  and  local 
governments  have  accomplished  and 
continue  to  accomplish  reductions  of 
HAP.  As  we  proceed  to  implement  the 
strategy,  we  wiU  work  with  the  States  to 
better  characterize  these  reductions  in 
emissions  and  the  resulting  reductions 
of  public  health  risks,  including  risk  of 
cancer. 

V.  Longer-Term  Activities 

This  section  discusses  longer-term 
activities  we  expect  to  take  to  address 
risks  bom  air  toxics  in  luban  areas, 
including  how  we  iatend  to  initiate 
assessments  of  urban  risk,  residual  risk 
standards,  additional  stationary  source 
standards,  and  possible  State  program 
actions.  It  further  discusses  our  research 
strategy  to  better  characterize  risk  and  to 
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assess  progress  toward  the  risk 
reduction  goals  of  the  strategy. 

A.  How  will  EPA  assess  improvements 
in  health  risks? 

1.  How  will  EPA  assess  the  reduction  in 
cancer  risk? 

As  discussed  previously,  in  the 
integrated  urban  air  toxics  strategy,  we 
expect  to  utilize  qualitative  assessments 
of  cancer  initially  by  determining  the 
emissions  reductions  achieved  since 
1990  and  using  these  emission 
reductions  as  rough  surrogates  for  risk. 
Over  time,  we  intend  to  develop  more 
quantitative  estimates  of  risk  or 
estimated  cancer  incidence  associated 
with  toxic  air  pollutants  to  measure 
progress  toward  the  Act's  goal  of 
achieving  a  75  percent  reduction  in 
cancer  incidence  from  1990  levels.  This 
effort  is  still  under  development,  and 
the  final  strategy  will  include  more 
detailed  text  describing  the  cancer  risk- 
reduction  estimation  methodology  and  a 
timeframe  for  carrying  out  the  analysis. 

2.  How  will  EPA  assess  the  reduction  in 
noncancer  risks? 

As  discussed  before.  Congress  also 
expressed  concern  in  section  112(k) 
about  the  noncancer  health  risks  posed 
by  HAP.  While  Congress  did  not 
provide  a  quantitative  goal  for 
noncancer  risks,  we  believe  that  these 
risks  are  important  to  address.  Several 
issues,  however,  complicate  our  ability 
to  assess  reductions  in  noncancer  risks. 
A  complication  particularly  relevant  to 
urban  air  is  our  incomplete  knowledge 
about  the  effect  of  multiple  pollutants. 
At  a  more  fundamental  level,  however, 
while  we  and  other  agencies  have 
developed  estimates  of  lifetime  excess 
cancer  risks  associated  with  air 
exposures  to  many  HAP,  we  do  not  have 
comparable  quantitative  "risk  per 
exposure"  measures  for  assessing  health 
risks  other  than  cancer.  The  reason  for 
this  is  the  assumption  that  there  are 
thresholds  associated  with  most 
noncancer  health  effects  such  that 
exposures  below  the  threshold  are 
considered  unUkely  to  be  harmful. 
Consistent  with  this  reasoning,  we  and 
other  entities  charged  with  protection  of 
public  health,  have  identified  ambient 
air  levels  for  many  air  pollutants  which 
are  imlikely  to  pose  health  risks  for 
persons  (including  sensitive  sub- 
populations)  who  are  exposed  to  that 
level  over  their  lifetime.  These  levels  do 
not,  however,  provide  information  on 
the  exposure  levels  at  which  health 
effects  are  expected  (i.e.,  the  threshold). 
Moreover,  these  cancer  and  noncancer 
concern  thresholds  do  not  account  for 
possible  additive  (i.e.,  synergistic)  or 


antagonistic  effects  when  there  are 
mixtures  of  HAP,  as  in  urban  areas.  The 
issues  raised  here  necessitate  the 
development  of  a  noncancer  risk 
reduction  assessment  methodology  or 
selection  from  among  existing  meUiods 
which  differs  from  that  which  we  intend 
to  follow  for  assessment  of  cancer  risk 
reduction. 

We  intend  to  address  these  issues  as 
we  proceed  to  set  goals  for  noncancer 
risk  reductions  and  provide  a 
description  of  assessment 
methodologies,  evaluating  progress 
against  the  goal  and  identifying 
appropriate  additional  risk  reduction 
actions.  The  final  strategy  will 
document  our  progress  in  addressing 
these  activities. 

3.  How  will  EPA  use  modeling  to  assess 
risks? 

In  general,  two  types  of  models  are 
important  to  our  ability  to  assess  risk  to 
the  public  from  exposure  to  HAP:  (1) 
transport,  diffusion  and/or  dispersion 
models  simulate  the  release  and 
transport  of  pollutants,  estimating 
concentrations  at  different  points  in 
time  and  space;  and  (2)  Exposure 
models  simulate  human  activity 
patterns  to  estimate  the  extent  to  which 
people  may  be  exposed  to  pollutants 
and,  therefore,  experience  some  level  of 
risk.  Air  quality  simulation  models  have 
a  long  history  of  use  in  providing 
pollutant  concentrations  for  use  in 
specifying  emission  limits  and  assessing 
control  strategies  to  attain  ambient  air 
quality  standards.  The  Guideline  on  Air 
Quality  Models  was  established  to 
promote  consistency  in  the  use  of 
models,  within  the  aii  management 
process. 

Out  use  of  exposure  models  to 
estimate  risks  to  the  public  from  HAP  in 
a  meaningful  and  reliable  manner  has 
been  more  limited.  As  part  of  the 
integrated  urban  air  toxics  strategy,  we 
are  conducting  a  pilot  modeling  study 
for  certain  cities  to  better  imderstand 
the  potential  pubUc  exposing  to  HAP. 
The  use  of  existing  modeling  tools  to 
estimate  exposure  potential  for  the 
urban  air  toxics  strategy  poses  special 
challenges  due  to  the  large  geographical 
scale  in  urban  areas  relative  to  the  types 
of  exposures  which  can  produce  adverse 
health  effects,  the  large  number  and 
variety  of  sources  to  be  modeled,  the 
variety  of  pollutants  to  be  considered, 
and  variations  in  the  exposvu«  regimes 
of  significance  for  estimating  the 
UkeUhood  of  effects.  For  that  purpose, 
we  are  developing  a  document 
describing  suggested  methodology  for 
using  air  dispersion  models  in  urban 
areas.  The  document  illustrates  the  type 
of  issues  encountered  when  modeling 


two  example  urban  areas  and  provides 
suggestions  for  State  and  local  agencies 
to  follow  when  modeling  air  toxics  in 
urban  areas. 

4.  How  will  EPA  use  ambient 
monitoring  to  assess  risk? 

Ambient  air  quality  data  can  provide 
valuable  input  into  the  assessment  of 
the  cancer  and  noncancer  risks  from  air 
toxics  in  urban  areas.  First,  ambient  air 
quality  data  provide  a  measure  against 
which  any  modeling  of  atmospheric 
HAP  concentrations  can  be  compared 
for  evaluation  or  verification  purposes. 
Ambient  air  quality  data  can  also  be 
used  to  evaluate  differences  in  HAP 
concentrations  from  one  urban  area  to 
another  to  determine  geographic 
patterns  and/or  characteristic  profiles 
based  on  demographic,  economic  or 
other  attributes  of  these  areas.  Finally, 
trends  analyses  of  ambient  air  quality 
data  on  toxics  can  provide  a  measure  of 
the  effectiveness  of  regulatory  programs 
over  time.  In  addition  to  chronic 
exposure  data,  short  term  exposure  data 
may  be  important  in  various  noncancer 
assessments.  It  is  important  to  recognize 
that  exposiu^  data  can  include  more 
than  ambient  air  concentrations,  and 
that  microenvironmental  exposure  data 
can  be  important  to  achieve  a 
distribution  of  the  population 
exposures. 

As  the  goals  for  the  program  are 
estabUshed  and  the  early  activities  are 
carried  out,  we  \fill  conduct  appropriate 
analyses  to  determine  the  success  of  the 
program  against  the  goals.  If,  in  the 
assessment  of  risk  reduction,  we 
conclude  that  the  reduction  goals  (e.g., 
75  percent  reduction  in  cancer  risk)  are 
not  yet  met,  we  expect  to  identify  and 
implement  additional  activities 
necessary  to  meet  those  goals.  These 
activities  might  include  regulations  to 
reduce  stationary  or  mobile  source 
emissions  or  implementation  of  specific 
State  programs.  Some  examples  of  such 
actions  are  described  below: 

a.  Residual  risk  standards.  Under 
section  112(f)  of  the  Act,  we  are 
required  to  assess  the  risks  remaining 
after  the  MACT  standards  are 
implemented.  For  some  sotirce 
categories,  more  stringent  standards  to 
achieve  additional  risks  reductions  from 
those  standards  might  be  necessary.  We 
intend  to  count  any  resulting  risks 
reductions  in  the  iirban  areas  toward  the 
75  percent  reduction  in  cancer  risks. 
However,  it  is  important  to  remember 
that  residual  risk  only  applies  to  source 
categories  for  which  there  are  MACT 
standards.  Because  MACT  standard 
development  has  focused  on  major 
sources,  the  residual  risk  program  will 
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primarily  address  risk  from  major 
sources. 

b.  Additional  stationary  source 
standards.  We  will  develop  section 
112(d)  standards  (MACT/GACT)  for  the 
source  categories  listed  previously  to 
address  the  requirements  of  section 
112(k){3)(B).  Emissions  reductions  from 
these  standards  are  expected  to  reduce 
HAP-associated  health  risks,  thus 
providing  early  progress  in  achieving 
the  risk  goals  required  imder  section 
112(k)(3)(C).  However,  it  is  important  to 
recognize  that  in  order  to  achieve  the 
risk  goals,  we  may  need  to  go  beyond 
source-category-by-source-category 
approaches  because  of  concerns  about 
cumulative  risk  from  numerous  sources. 
We  believe  that  individual  112(d) 
standards  may  not  adequately  address 
those  risks  without  further  actions. 

c.  State  program  actions.  As  discussed 
earlier,  in  order  to  achieve  our  risk 
reduction  goals  at  the  local  level,  it  is 
important  that  the  strategy  provide  for  a 
strong  State  or  local  role.  We  believe 
that  this  will  require  significant  ongoing 
efforts  to  develop  and  implement  the 
program  in  the  urban  areas.  We  will 
work  with  the  State  and  local  air 
program  agencies  to  refine  this  aspect  of 
the  strategy  and  we  expect  to  provide 
further  opportunities  for  conunent  on  it 

To  address  these  issues  and  develop 
the  necessary  additional  technical, 
policy  and/or  regulatory  support,  we 
expect  to  carry  out  additional  efforts 
imder  the  following  schedule. 
1999:  Convene  a  State/local  work  group 

to  better  define  the  State  and  local 

program  structure 
2000:  Complete  work  on  program 

development 
2001:  Development  of  any  reg\ilations 

necessary  to  provide  authority  to 

implement  the  program  (if 

appropriate) 
2002:  Develop  imiplementation  guidance 

concerning:  risk  assessment. 

monitoring,  modeling,  emissions 

invraitory,  potential  control  options 
2006:  Assess  progress  toward  goals, 

including  the  Integrated  Urban  Air 

Toxics  Strategy  Report  to  Congress. 

d.  How  will  EPA  address  information 
and  data  gaps? 

Significant  research  and  data  needs 
must  be  addressed  in  order  to  achieve 
the  goals  of  the  strategy.  Estimates  of  the 
reduction  of  cancer  incidence  and  of 
other  significant  public  health  effects 
related  to  exposure  to  HAP  targeted  in 
this  strategy  will  require: 

•  Additional  knowledge  of  both 
cancer  and  noncancer  health  effects  of 
these  pollutants.  This  will  include 
determinations  of  specific  toxicities 
determined  frt>m  animal  and  human 


studies  as  well  as  the  development  of 
models  to  extrapolate  across  species, 
across  time  and  across  routes  of 
exposure  with  a  special  emphasis  on  the 
effects  of  HAP  in  children. 

•  Improved  monitoring  data  for 
ambient  levels  of  HAP  to  improve 
spatial  characterization  of  exposure 
potential  and  act  as  a  measure  against 
which  modeling  concentrations  can  be 
compared  for  evaluation  or  verification 
purposes. 

•  Improved  data  to  better  imderstand 
the  potential  for  disproportionate 
impacts  on  minority  and  low  income 
commimities. 

•  Improved  emissions  models  to 
estimate  and  assess  HAP  emissions  in  a 
representative  number  of  cities,  and  to 
extrapolate  results  to  other  locations, 
together  with  atmospheric  transport  and 
fate  models. 

•  Improved  exposiu^  models  that 
include  multiscale  air  dispersion 
models  (neighborhood,  urban,  and 
regional)  and  simulated 
microenvironments  of  exposure,  to 
estimate  inhalation  exposures  to  urban 
HAP  and  their  potential  transformation 
products. 

•  Improved  modeling  and  monitoring 
to  assess  noninhalation  exposures  to 
contaminated  foods,  such  as  fish, 
vegetables  and  beef,  resulting  from 
deposition  of  urban  HAP. 

•  Measurement  methods  for  many 
HAP  for  which  none  are  currently 
available. 

•  Reference  values  such  as  inhalation 
reference  concentrations,  acute 
reference  exposure  values,  and  cancer 
unit  risk  factors  for  those  among  the 
HAP  for  which  such  values  have  not 
been  developed  to  perform  quantitative 
risk  assessments  that  EPA  plans  to  use 
as  part  of  this  strategy.' 

•  Statistical  methods  for  quantifying 
and  reducing  uncertainty  in  risk 
assessments. 

•  Cost-effective  control  technologies 
for  all  HAP  and  more  effective  controls 
developed  for  those  pollutants  predicted 
to  have  residual  risk  using  ciurently 
available  controls. 


*The  UM  of  These  value*  is  an  essential  part  of 
EPA'*  cuirent  practices  in  conducting  risk 
assessment.  For  further  infbnnation  about  how  the 
%ve  conduct  risk  assessments  please  refer  to  the 
draft  Residual  Risk  Report  to  Congress  on  the  EPA 
website  (www.epa.gov/ttn/oarpg/t3/reporty 
rrisLpdfi  and  the  National  Research  Council  (NRC). 
1994  Science  and  Judgment  in  Risk  Assessmant. 
National  Academy  Press,  Washington,  D.C  and  the 
Commission  on  Risk  Assessment  and  Risk 
Management  (CRARM).  1997.  Risk  Assessment  and 
Risk  Management  in  Regulatory  Decuion  making. 
Final  Report,  Volume  2. 


e.  What  is  the  schedule  for  addressing 
the  research  needs? 

Research  needed  to  improve  the 
quantitative  risk  assessment  and  risk 
management  of  pollutants  addressed  in 
the  uri>an  air  toxics  strategy  will  be 
identified  in  a  separate  research  needs 
chapter  of  the  Integrated  Urban  Air 
Toxics  Strategy  Report  to  Congress  that 
will  be  provided  to  the  public  in  Jime 
of  1999.  Our  current  and  near-term 
planned  research  activities  will  also  be 
described. 

VI.  How  will  EPA  communicate  with 
the  public  on  progress  in  meeting  the 
strategy's  goals? 

The  Act  requires  us  to  report  to 
Congress  at  intervals  not  later  than  8 
and  12  years  after  the  date  of  enactment 
of  the  CAA  Amendments  of  1990.  We 
expect  to  provide  the  first  Report  to 
Congress  when  we  issue  the  final 
strategy  on  Jime  18, 1999.  We  anticipate 
updating  the  public  periodically  on  the 
status  of  the  activities  to  implement  the 
work  plan,  as  well  as  the  status  of  the 
activities  to  reduce  risks  in  urban  areas. 
However,  we  also  expect  to  report  to  the 
public  annually  on  the  air  quality  and 
emissions  trends  for  air  toxics  in  urban 
and  other  areas  in  our  annual  Air 
Quality  and  Emissions  Trends  Reports. 

Many  of  the  activities  identified  in  the 
strategy  will  require  further  public 
notice  and  comment,  and  we  will  be 
providing  further  opportunities  as  they 
are  developed.  The  public  will  also  be 
able  to  measure  the  progress  of  the 
strategy  by  tracking  these  milestones. 

Vn.  Regalatmy  Requirements 

A.  Genaal 

Today's  notice  is  not  a  rule  and  does 
not  impose  regulatory  requirements  or 
costs  on  any  sources,  including  small 
businesses.  Therefore,  the  EPA  has  not 
prepared  an  economic  impact  analysis 
pursuant  to  section  317  of  the  Act,  nor 
a  regulatory  flexibility  analysis  pursuant 
to  the  RagiUatory  Flexibility  Act  (Pub.  L. 
96-354,  Septembw  19, 1980),  nor  a 
budgetary  impact  statement  pursuant  to 
the  Unfunded  Mandates  Act  of  1995. 
Also,  this  notice  does  not  contain  any 
information  collection  requirements 
and.  therefore,  is  not  subject  to  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

B.  Executive  Order  12866  and  Office  of 
hianagement  and  Budget  (OMB)  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
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The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may  either:  (1)  have 
an  annual  effect  on  this  economy  of 
$100  million  or  more,  or  adversely  and 
materially  afiisct  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  Agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  this  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  This  notice  was 
submitted  to  OMB  for  review.  Any 
written  comments  from  OMB  and 
written  EPA  responses  are  available  in 
the  docket. 

C.  Regulatory  Flexibility  Act  of  1 996 

Today's  actionis  not  a  rule  that 
requires  the  pubUcation  of  a  general 
notice  of  proposed  rulemaking.  Thus,  it 
is  not  subject  to  the  Regulatory 
Flexibility  Act  of  1980,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  In 
any  case,  as  mentioned  above,  this 
notice  does  not  impose  any  regulatory 
requirements.  Instead,  it  merely 
provides  a  draft  list  of  source  categories 
and  a  draft  schedule  of  specific  actions. 
Consequently,  this  notice  will  not  have 
any  economic  impact  on  small  entities. 

D.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 


imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  simimary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  imiquely  affect  the 
commimities  of  Indian  tribal 
governments  because  it  is  not  a  rule  and 
does  not  impose  regulatory 
requirements  or  costs  on  any  sources. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

E.  Applicability  of  the  E.O.  13045: 
Children's  Health  Protection 

(62  FR 19885,  April  23, 1997)  applies 
to  any  rule  that:  (1)  Is  determined  to  be 
"economically  significant"  as  defined 
under  E.0. 12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  draft  strategy  is  not  subject  to  the 
Executive  Order  because  it  is  not  a  rule, 
it  is  not  economically  significant  as 


defined  in  E.O.  12866,  and  the  Agency 
does  not,  at  this  time,  have  reason  to 
believe  the  environmental  health  or 
safety  risks  addressed  by  this  action 
present  a  disproportionate  risk  to 
children. 

The  pubhc  is  invited  to  submit  or 
identify  peer-reviewed  studies  and  data, 
of  which  the  Agency  may  not  be  aware, 
that  assessed  results  of  early  life 
exposure  to  any  of  the  HAP  of  concern 
discussed  in  this  notice. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  requires  Federal  agencies  to 
evaluate  existing  technical  standards 
when  developing  new  regulations.  To 
comply  with  NTTAA,  the  EPA  must 
consider  and  use  "voluntary  consensus 
standards"  (VCS)  if  available  and 
applicable  when  developing  programs 
and  policies  imless  doing  so  would  be 
inconsistent  Math  applicable  law  or 
otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  draft  strategy.  The 
section  112(k)(3)  strategy  and  section 
112(c)(3)  listing  are  not  regulatory 
actions  that  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS.  Instead,  the  strategy  and  Usting 
are  actions  performed  by  tiie  Agency  in 
anticipation  of  potential  future 
standard-setting,  research,  and  other 
related  activities.  The  EPA  may, 
however,  find  that  VCS  are  available, 
applicable,  and  practical  for  regulations 
that  are  promulgated  in  the  future 
pursuant  to  the  strategy  and  listing.  In 
any  case,  the  Agency  requests  comments 
on  whether  any  VCS  exist  that  could  be 
considered  for  inclusion  in  this  strategy 
and  Usting. 

Dated:  August  31, 1998. 

Robert  PerciaMpe, 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  98-24335  Filed  9-11-98;  8:45  am] 
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Title  3— 

The  President 


Proclamation  7118  of  September  9,  1998 
America  Goes  Back  to  School,  1998 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Across  America,  millions  of  children  are  beginning  a  new  school  year  with 
a  sense  of  excitement  and  anticipation,  taking  another  important  step  toward 
their  future.  As  caring  parents  and  responsible  citizens,  we  must  work 
together  to  nurture  their  love  of  learning  and  to  ensure  that  the  education 
they  receive  provides  them  with  the  knowledge  and  skills  they  need  to 
succeed  m  the  21st  century.  ^ 

The  Partnership  for  Family  Involvement  in  Education  is  taking  a  leadership 
niLill^l'  J'S5°'*^'?*  endeavor.  The  partners  in  this  effort  include  the 
Department  of  Educa  ion  and  more  than  4.000  schools,  colleges,  and  univer- 
sities; community  cultural,  and  religious  groups;  businesses;  elected  officials- 
pohcyniakers;  and  the  men  and  women  of  our  Armed  Forces.  They  have 
pledged  to  support  our  initiative,  entitled  "America  Goes  Back  to  School- 
Get  Involved!  Stay  Involved!"  Across  the  country,  the  Partnership  is  working 
to  encourage  family  and  community  involvement  in  children's  leaminB  and 
to  create  innovative  solutions  to  education  issues  at  the  grassroots  level. 
I  have  set  ambitious  goals  for  America's  educational  system,  and  we  must 
pursue  them  with  vigor  if  we  are  to  prepare  our  Nation  for  the  challenges 
and  possibilities  of  the  next  century.  We  must  have  strong  standards  of 
achievement  and  discipline  and  well-trained,  dedicated  teachers  in  every 
classroom   We  must  work  to  reduce  class  size  so  all  our  children  get  the 
individual  attention  they  need,  especially  in  the  criUcal  early  grades.  We 
niust  build  new  schools,  modernize  existing  ones,  and  expand  public  school 
choice  by  strengthening  Federal  support  for  charter  schools.  We  must  brine 
computers,  communications  technology,  and  the  latest  educational  software 
into  the  classroom  so  that  every  American  student  is  technologically  literate 
and  can  take  advantage  of  today's  information  revolution. 

My  Administration  is  also  committed  to  making  our  schools  safe  and  orderly 
places  where  teachers  can  teach  and  children  can  learn.  With  the  Safe 
fw  °S^8-f^'*,!  Schools  program,  we  have  supported  schools  and  communities 
that  offer  antitruancy  curfew,  school  uniform,  and  dress  code  policies  We 
have  strictly  enforced  the  policy  of  zero  tolerance  for  guns.  Last  year  alone 
more  than  6,000  students  had  guns  taken  from  them  and  were  sent  home 
This  month    we  will  begin  distributing  a  guide-Early  Warning.  Timely 
Response:  A  Guide  to  Safe  Schools-to  help  all  schools  prevent  violence 
before  }t  starts.  At  my  direction,  the  Secretary  of  Education  and  the  Attorney 
General  developed  this  guide  to  help  school  officials  recognize  and  respond 
to  the  early  signs  of  student  violence.  Uter  this  fall,  we  will  hold  the 
first  ever  White  House  Conference  on  School  Safety  to  develop  effective 
strategies  to  keep  our  schools  safe,  disciplined,  and  drug-fi«e. 

My  Administration  also  supports  legislative  iniUatives  that  encourage  literacy 
and  learning  at  every  age-from  expanding  the  Head  Start  program  for 
preschoolers  to  providing  trained  reading  tutors  to  elementary  school  children 
to  ottering  college  aid  for  low-income  students.  We  are  working  with  the 
Congress  to  fund  the  Administration's  proposal  to  strengthen  teacher  training 
programs  and  provide  scholarships  to  35.000  well-prepared  teachers  who 
commit  to  teaching  in  underserved  urban  or  rural  schools. 
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The  quality  of  America's  educational  system  will  determine  the  shape  of 
our  children's  future  and  the  success  of  our  Nation.  As  America's  students 
go  back  to  school  this  year,  let  us  renew  our  commitment  to  ensuring 
that  the  doors  of  every  classroom  open  onto  a  future  bright  with  possibility 
for  every  child. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  6  through 
September  12, 1998,  as  a  time  when  America  Goes  Back  to  School.  I  encour- 
age parents,  schools,  community  and  State  leaders,  businesses,  civic  and 
religious  organizations,  and  the  people  of  the  United  States  to  observe  this 
week  with  appropriate  ceremonies  and  activities  expressing  support  for  high 
academic  standards  and  meaningful  involvement  in  schools  and  colleges 
and  the  students  and  families  they  serve. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


OOlAJ^AJUOA^jtO^^^^ 
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significance.' 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  14, 
1998 


ill 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  8-14-98 
Colorado;  published  7-15-98 
Drinking  water. 
National  primary  drinking 
water  regulations— 
Variances  and 
exemptions;  reviskms; 
published  8-14-98 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Capital  adequacy  and 
related  regulatkxis; 
miscellaneous 
amendments;  published  9- 
15-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

PractKe  arKl  procedure: 
Applkation  fees  schedule; 
published  8-1 1-98 
Radio  stations;  table  of 
assignments: 

Mississippi;  published  8-5-98 
North  Carolina  et  al.; 
published  8-5-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Enrofloxacin  solutk>n; 
published  9-14-98 
Human  drugs: 

Pediculicide  products  (OTC); 
final  monograph; 
published  8-13-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Dates  (domestic)  produced  or 
packed  in  California; 
comments  due  by  9-22-98; 
published  7-24-98 


Oranges  and  grapefruits 
grown  in  Texas;  comments 
due  by  9-22-98;  published 
7-24-98 

Oranges,  grapefruit, 
tangerines,  and  tangek>s 
grown  in — 

Florida;  comments  due  by 
9-22-98;  published  9-2-98 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Animal  welfare: 
Dogs  and  cats;  humane 
handling,  care,  and 
treatment;  facilities 
licensing  requirements; 
comments  due  by  9-23- 
98;  published  8-26-98 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Housing  Opportunity 
Program  Extenskm  Act  of 
1996;  implementatk)n— 
Guaranteed  rural  rental 
housing  program; 
comments  due  by  9-21- 
98;  published  7-22-98 
AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulatkms: 
Housing  Opportunity 
Program  Extensk)n  Act  of 
1996;  implementatk)n — 
Guaranteed  rural  rental 
housing  program; 
comments  due  by  9-21- 
98;  published  7-22-98 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations: 
Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementation — 
Guaranteed  rural  rental 
housing  program; 
comments  due  by  9-21- 
98;  published  7-22-98 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 
Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementation- 
Guaranteed  rural  rental 
housing  program; 
comments  due  by  9-21- 
98;  published  7-22-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  cod;  comments 
due  by  9-21-98; 
published  9-4-98 
Northeastern  United  States 
fisheries — 
Mid-Atlantk:  Fishery 
Management  Council; 
hearings;  comments 
due  by  9-25-98; 
published  8-27-98 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Olympic  Coast  Natk)nal 
Marine  Sanctuary,  WA; 
seabird  definitnn; 
comments  due  by  9-24- 
98;  published  8-25-98 
COMMODITY  FUTURES 
TRADING  COMMISStON 
Foreign  futures  and  optk>ns 
transactions: 
Foreign  boards  of  trade; 
computer  terminals 
placement  in  United 
States;  concept  release; 
comments  due  by  9-22- 
98;  published  7-24-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Open  access  same-time 
informatwn  system; 
comments  due  by  9-21- 
98;  published  8-7-98 

Public  utility  mergers,  etc; 
applk:ations  filing 
requirements;  comments 
due  by  9-22-98;  published 
4-24-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emissk)n  standards: 
Chromium  compounds; 
industrial  process  cooling 
tower  emissions; 
comments  due  by  9-21- 
98;  published  7-23-98 
-  Secondary  lead  smelters, 
new  and  existing; 
comments  due  by  9-23- 
98;  published  8-24-98 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Pre-productk)n  certification 
procedures;  compliance 
assurance  programs; 
comments  due  by  9-24- 
98;  published  9-10-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Georgia;  comments  due  by 
9-24-98;  published  8-25- 
98 


Air  quality  implementaton 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
9-21-98;  published  8-21- 
98 

Georgia;  comments  due  by 
9-24-98;  published  8-25- 
98 

Maryland;  comments  due  by 
9-25-98;  published  8-26- 
98 

Water  polluton;  effluent 

guidelines  for  point  source 

categories: 

Organic  pestkade  chemkals 
manufacturing  industry; 
comments  due  by  9-21- 
98;  pubished  7-22-98 

Transportation  equipment 
cleaning;  comments  due 
by  9-23-98;  published  6- 
25-98 

EXPORT-IMPORT  BANK 

Freedom  of  Informatkw  Act 
and  Privacy  Act; 
imp»ementatk)n;  comments 
due  by  9-24-98;  published 
9-10-98 

FEDERAL 

communk;ations 
commission 

Common  carrier  services: 
lntematk)nal  applkatons; 
biennial  review;  comments 
due  by  9-22-98;  published 
7-24-98 
Satellite  communkations — 
Mobile-satellite  service 
above  1  GHz; 
comments  due  by  9-21- 
98;  published  8-20-98 
Wireless  communkation 
servk»s — 

RegulatkHis  streamlining; 
comments  due  by  9-23- 
98;  published  9-8-98 

Wireless  telecommuneatkyjs 
servk;e — 

2.3  GHz  and  47  GHz 
t>ands;  comments  due 
by  9-21-98;  published 
8-21-98 
Radio  stations;  table  of 
assignments: 
Alaska;  comments  due  by 

9-21-98;  published  8-5-98 
Montana;  comments  due  by 
9-21-98;  published  8-5-98 
Oklahoma;  comments  due 
by  9-21-98;  published  8-5- 
98 

Texas;  comments  due  by  9- 
21-98;  published  8-5-98 
FEDERAL  TRADE 
COMMISSION 

Freedom  of  Information  Act; 
imptementatkjn;  comments 
due  by  9-25-98;  published 
8-26-98 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Personal  Responsibility  and 

Work  Opportunity 

Reconciliation  Act  ol  1996; 

implementation: 

Trit>al  temporary  assistance 
(or  needy  families  and 
Native  employment  works 
programs;  comments  due 
by  9-21-98;  published  7- 
22-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Rrtancing 
Administration 

Medicare: 
Medicare.fChoice  program; 
establishment;  comments 
due  by  9-24-98:  published 
6-26-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Migratory  bird  hunting: 
Canada  goose  damage 
management  program; 
special  permit;  comments 
due  by  9-21-98;  published 
7-23-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Alabama;  comments  due  by 
9-24-98;  published  8-25- 
98 


Pennsylvania;  comments 
due  by  9-24-98;  published 
8-25-98 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Processing,  detention  and 
release  of  juveniles; 
comments  due  by  9-22- 
98;  published  7-24-98 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities;  domestic  licensing: 
Nuclear  power  reactors — 
Reporting  requirements; 
comments  due  by  9-21- 
98;  published  7-23-98 
Reporting  requirements; 
meeting;  comments  due 
by  9-21-98;  published 
7-30-98 
POSTAL  SERVICE 
lntematk>nal  Mail  Manual: 
Global  Direct— Canada 
Admail  service;  comments 
due  by  9-21-98;  published 
8-21-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Oceanographic  research 
vessels: 

Commercial  diving 
operations;  comments  due 
by  9-24-98;  published  6- 
26-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Airbus;  comments  due  by  9- 

25-98;  published  8-26-98 
Boeing;  comments  due  by 

9-21-98;  published  8-5-98 
Bombardier;  comments  due 
by  9-21-98;  published  7- 
23-98 
Cessna;  comments  due  by 
9-21-98;  published  7-22- 
98 
Construcciones 
Aeronauticas,  S.A.; 
comments  due  by  9-25- 
98;  published  8-26-98 
Dassault;  comments  due  by 
9-25-98;  published  8-26- 
98 
General  Electric  Co.; 
comments  due  by  9-21- 
98;  published  7-23-98 
HOAC-Austria;  comments 
due  by  9-21-98;  published 
8-25-98 
Saab;  comments  due  by  9- 
25-98;  published  8-26-98 
Airworthiness  standards: 
Rotocraft;  normal  category- 
Maximum  weight  and 
passenger  seat 
limitation;  comments 
due  by  9-23-98; 
published  6-25-98 
Special  conditions — 
Bombardier  Inc.  model 
BD-700-1A10  airplanes; 
comments  due  by  9-23- 
98;  published  8-24-98 
Class  D  and  Class  E 
airspace;  comments  due  by 
9-25-98;  published  8-26-98 
Class  E  airspace;  comments 
due  by  9-21-98;  published 
8-5-98 


TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
arid  associated 
equipment — 

Daytime  mnning  lamps; 
glare  reduction; 
comments  due  by  9-21- 
98;  published  8-7-98 

TREASURY  DEPARTMENT 

Fiscal  Service 

Federal  claims  collection: 

Administrative  offset; 
comments  due  by  9-21- 
98;  published  8-21-98 

Administrative  offset;  cross 
reference;  comments  due 
by  9-21-98:  published  8- 
21-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Earned  income  credit  (EIC) 
eligibility  requirements; 
cross  reference; 
comments  due  by  9-23- 
98;  published  6-25-98 

Qualified  covered  calls: 
special  rules  and 
definitk>ns;  comments  due 
by  9-23-98;  published  6- 
25-98 
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CFR  CHECKLIST 


THto 


Slocfc  Nufflber 


Price      RevtaionDaM 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  whKh  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  whKh  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 
Office's  GPO  Access  Servk»  at  httpV/www.access.gpo.gov/nara/cfr/ 
index.html.  For  informatton  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  fc>r  subscriptkxi  to  all  revised  paper  volumes  is 
$951 .00  domestx:,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  AH  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price      Revision  Dale 

1,  2  (2  Reserved) (869-034-00001-1) 

3  (1997  Compiotion 


and  Ports  100  and 
101) 


.  (869-034-00002-9) 19.00 


4 (869-034-00003-7)  .. 

SParts: 

1-699  (869-OJ4-00004-5)  .. 

700-1199 <869-O34-00005-3)  .. 

1200-End,  6  (6 
Reserved) (869-034-00006-1) .. 

7  Parts: 

1-26 „ (869-034-00007-0)  .. 

27-52  (869-034-00008-8)  .. 

53-209 (869-034-00009^)  .. 

210-299 (869-034-00010-0)  .. 

300-399 „....  (869-034-0001 1-8)  .. 

400-699 (869-O34-00012-6)  .. 

700-899 .  (869-034-00013-«)  .. 

900-999 _ (869-OJ4-00014-2)  .. 

1000-1 199  (869-034-00015-1) 44.00 

1200-1599 (869-034-00016-9)  .. 

1600-1899  (869-034-00017-7)  .. 

1900-1939  (869^)34^)0018-5)  ... 

1940-1949  (869-034-00019-3)  ... 

1950-1999 (869-034^)0020-7)  ... 

2000-€nd (869-034-00021-5)  ... 

8 (869-O34-00022-3) ... 

9  Parts: 

1-199  (869-034-00023-1)  ... 

200-€nd  (869-034-00024-0)  ... 

10  Parts: 

0-50 (869-034-00025-8)  ... 

51-199 (869-034-00026-6)  ... 

200-499 (86^)34-00027-4)  ... 

500-£nd (869-034-00028-2) ... 

11  (869-034-00029-1)  ... 

12  Parts: 

1-199 (869-O34-O0030-4)  ... 

200-219 (869-034-00031-2)  ... 

220-299 (869-034-00032-1)  ... 

300-499 (869-034-00033-9)  ... 

500-599 (869-034-00034-7)  ... 

60O^nd  (869-034-00035-5)  ... 

13 (869-034-00036-3)  ... 


500 

*Jan.  1 

,1998 

19.00 

'Jan.  1 

,1998 

7.00 

*Jan.  1 

,  1998 

35.00 

Jan.  1 

,1998 

26.00 

Jan.  1 

,1998 

39.00 

Jan.  1 

,1998 

24.00 

Jan.  1 

1998 

30.00 

Jan.  1 

1998 

20.00 

Jan.] 

1998 

44.00 

Jan.  1 

1998 

24.00 

Jan.  1 

1998 

33.00 

Jan.  1 

1998 

30.00 

Jan.  1 

1998 

39.00 

Jan.  1 

1998 

44.00 

Jon.  1 

1998 

34O0 

Jan.  1, 

1998 

58.00 

Jan.  1 

1998 

18.00 

Jan.  1, 

1998 

33.00 

Jan.  1, 

1998 

40O0 

Jan.  1, 

1998 

24.00 

Jan.  1, 

1998 

33.00 

Jan.  1, 

1998 

40.00 

Jan.  1, 

1998 

33.00 

Jan.  1, 

1998 

39O0 

Jan.  1, 

1998 

32.00 

Jan.  1, 

1998 

31.00 

Jan.  1. 

1998 

43.00 

Jan.  1. 

1998 

19.00 

Jan.  1, 

1998 

17.00 

Jan.  1, 

1998 

21.00 

Jan.  1, 

1998 

39.00 

Jan.  1, 

1998 

23.00 

Jan.  1. 

1998 

24.00 

Jan.  1, 

1998 

44.00 

Jan.  1, 

1998 

23.00 

Jan.  1, 

1998 

14  Parts: 

1-59 (8694)34-00037-1) 

60-139 (869-034-000380) 

140-199  . — (86W)34-00039^) 

200-1199 (869-034-00040-1) 

120O<nd (869-034-00041-0) 

15  Parts: 

0-299  — „  (869-034-00042-8) 

300-799 (869-034-00043-6) 

800-End  (869-034-00044-4) 

16  Parts: 

0-W9  (869-034-00045-2) 

100O-€nd (869-O34-00046-I) 


47.00 
40.00 
16.00 
29O0 
23.00 

22.00 
33O0 
23O0 

XJOO 
33J)0 

17  Parts: 

1-199  (8694)34-00048-7) 27O0 

200-239 (8694)34-00049-5) SUOO 

240-€nd  (869-034-00050-9) 40O0 

18  Parts: 

1-399  (869-034-00051-7) .. 

400-End  (869-034-OOOS2-5) .. 


4SJ0O 
13.00 

19  Parts: 

1-140  (869-034-00053-3) UJOO 

141-199 „ (869-034-00054-1) 33O0 

200-End  (869-0344)0055-0) 15J0 

20  Parts: 

•1-399 (86941344)0056-8)  .. 

400-499 (8694)34^)0057-6) .. 

500-End (8694)344)0058-4) .. 

21  Parts: 

1-99  (8694)344)0059-2) 21O0 

100-169 (86941344)0060^) 27O0 

170-199 (86^4)344)0061-4) 28O0 


29O0 
2SJ0O 


200-299 „... (8694)344)0062-2) 

300-499 (869-0344)0063-1) 

500-599 „ (8694)344)0064^ 

600-799 (8694)344)0065-7) 

800-1299 (8694)344)0066-5) 

1300-€nd (8694)344)0067-3) 

22  Parts: 

1-299  (8694)344)0068-1)  . 

300*kJ  „ (8694)344)006941)  . 

28 (8694)3400070-3) . 

24  Parts: 

0-199 (8694)344)0071-1)  . 

200-499 (8694)344)00724))  . 

500-699 (8694)344)0073-8)  . 

700-1699 (869-034-00074-6)  . 

1700-£nd (8694)344)0075-4)  . 

25  (86W)344)0076-2)  . 


9O0 
SOOO 
28.00 

9J0O 
32O0 
\2J0O 

41 OO 
31O0 

25.00 

32.00 
28O0 
17.00 
45O0 
17.00 

42J0O 

28  Parts: 

§§1.0-1-1.60 (8694)344)0077-1) 26O0 

§§  1.61-1.169 (8694)344)0078^ 48.00 

§§  1.170-1  JOO (8694)344)0079-7) 31.00 

§§  1.301-1.400 (8694)344)0080-1) 23.00 

§§  1.401-1  AJO (8694)344)0081-9) 39O0 

§§1441-1.500  (8694)344)0082-7)  29O0 

§§  1.501-1.640 (869-0344)0083-5) 27.00 

§§1.641-1.850 (8694)344)0084-3) 32.00 

§§  1.851-1.907 (8694)344)0085-1) 36.00 

§§  1.908-1.1000 (8694)344)00864)) 35O0 

§§  1.1001-1.1400  (869-0344)0067-8) 38O0 


•§§1.1401-€nd (8694)344)0088-6) 

2-29  (8694)344)0009-4) 

30-39  (86^4)344)0090-8) 

40-49  (8694)344)0091-6) 

50-299 (8694)344)00924) 

300-499 (869-034-00093-2) 

500-599 (8694)344)0094-1) 


51O0 
36O0 
2SO0 
)6JOO 
19.00 
UJOO 
10.00 
600-€nd (8694)344)0095-^ 9.00 


Jan.  1.  1998 
Jan.  1,  1998 
Jon.  1.  1998 
Jan.  1,  1998 
Jaa  1.1996 

Jan.  1, 1998 
Jan.  1. 1998 
Jan.  1, 1998 

Jan.  1, 1998 
Jan.  1, 1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1.  1998 

Apr.  1,  1998 
Apr.  1.  1996 

Apr.  1,  1998 
Apr.  I,  1998 
Apr.  1,  1998 

Apr.  1.  1998 
Apr.  1.  1998 
Apr.  1.  1998 

Apr.  1.  1998 
Apr.  1,  1998 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  I,  1996 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  I,  1996 

Apr.  1,  1998 

Apr.  1,  1996 
Apr.  1.  1998 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1998 

Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  I,  1996 
Apr.  1,  1998 
Apr.  1.  1998 
Apr.  1.  1998 
Apr.  1.  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1996 
Apr.  1.  1998 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1998 


27  Parts: 

•1-199  


.(8694)344)0096-7) 49J0O        Apr.  1.  1998 


IToJaonl     D< 


>*»_    /    t7»l       CO      XT.,.. 


*•*/    »<— I 


O A. 1 
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Titto  Stock  Number  Price 

20(KtxJ  (869-034-00097-5) 17.00 

28  Parts: 

0-42     (869-034-00098-3) 36.00 

43-end (869-032-00099-9)  30.00 

29  Parts: 

0-99     (869-034-00100-9) 26.00 

100-499 (869-034-00101-7) 12.00 

500-899 (869-034-00102-5) 40.00 

900-1899  (869^)34-00103-3) 20.00 

1900-1910  (§§1900  to 

1910.999)  (869-032-00104-9) 43.00 

1910  (§§  1910.1000  fo 

end)  (869-032-00105-7) 29.00 

1911-1925 (8694)32-00106-5) 19.00 

1926 (869-032-00 107-3) 31.00 

1927-€nd , (869-034-00 108-4) 41.00 

30  Pafts: 

1-199  (865MW4-00109-2) 33.00 

200-699 _..  (869-032-001 10-3) 28.00 

700-£nd  (869-032-001 1 1-1) 32.00 

31  Parts: 

0-199  ....„ „...  (869-034-001 12-2)  .. 

200-€rKJ  (869-032-00113-8)  .. 


20.00 
42.00 


32  Parts: 

1-39,  Vol.  I 15.00 

1-39.  Vol.  II 19  00 

1-39,  Vol.  in 1800 

1-190 (869-032-00114-6) 42.00 

191-399 „ (869^)32-001 15-4) 51.00 

40fr-629 (869-032-001 16-2) 33.00 

630-699 (869-032-001 17-1) 22.00 

700-799 (869-032-001 18-9) 28.00 

800-€nd  (869-032-00119-7) 27.ra 

33Parts: 

1-124  (869^032-00120-1) 27.00 

125-199 (869^^32-00121-9) 36.00 

200-€nd (869-034-00122-0) 30.00 

34  Parts: 

1-299  _. (8694)32-00123-5) 28.00 

300-399 (869-032-00124-3) 27.00 

400-End  .„ (869-032-00125-1) 44.00 

35  (869-032-00126-0) 15.00 

36  Parts 

1-199  (869-034-00127-1) 20.00 

200-299 -„ (869-03W)0128-6) 21.00 

300-€nd  ...- .". (869-032-00129-4) 34.00 

37 (869^)3W)0130-«) 27.00 

38  Parts: 

0-17  _. (8694)344)0131-9) 34.00 

18-€nd (869-032-00132-4) 38.00 

39  ..„ (8694)34-00133-5)  „....  23.00 

40  Parts: 

1-49  - (869^)324)0134-1) 31.00 

50-51  (869-O32-00135-9) 23.00 

52  (52.01-52.1018) (8694)324)0136-7) 27.00 

52  (52.1019^*kJ)  (8694)324)0137-5) 32.00 

53-59 (8694)324)013»-3) 14.00 

60 (8694)324)0139-1) 52O0 

61-62  (869-0324)0140-5) 19.00 

63-71  (869-0324)0141-3) 57i)0 

64-71  (869-0344)0142-4) 11.00 

72-80  (8694)324)0142-1) 35.00 

81-«5  (869-0324)0143-0) 32.00 

86 (8694)32-00144-8) 50.00 

87-135 (8694)32-00145-6) 40.00 

136-149 (8694)324)0146-4) 35.00 

150-189 (8694)324)0147-2) 32.00 

190-259 (869-0324)0148-1) 22.W 

260-265 (869-0324)0149-9) 29.00 


Revision  Date 
*Apf.  1,  1997 

July  1,  1998 
July  1,  1997 

July  1,  1998 
July  1,  1998 
July  1.  1998 
July  1,  1998 

July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1998 

July  1,  1998 
July  1,  1997 
July  1,  1997 

July  1,  1998 
July  1.  1997 

2July  1.  1984 
2July  1,  1984 
2Juty  1,  1984 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1.  1997 
July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1998 

July  1,  1997 
July  1.  1997 
July  1.1997 

July  1,  1997 

July  1,  1998 
July  1,  1997 
July  1,  1997 

July  1,  1997 

July  1.  1998 
July  1,  1997 

July  1,  1998 

July  1.  1997 
July  1.  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1.  1997 
July  1.  1997 
July  1.  1997 
July  1,  1998 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1.  1997 
July  1.  1997 


Title 


Stock  Number 


Price      Revision  Date 


266-299 (869-032-00150-2) 24.00 

300-399 (869-0324)0151-1) 27.00 

400-424 (869-0324)0152-9) 33.00 

425-699 (8694)32-00153-7> 40.00 

700-789 (869-0324)0154-5) 38.00 

790-End  (8694)324)015&-3) 19.00 

41  Chapters: 

1, 1-1  to  1-10 1300 

1.1-11  to  Appendix,  2  (2  Reserved) 13.00 

14.00 

6.00 

4.50 

13.00 

9.50 


3-« 

7 

8 

9 

10-17 


July  1,  1997 

July  1,  1997 

sjuly  1,  1996 

July  1,  1997 

July  1,  1997 

July  1,  1997 

JJuly  1,  1984 
sjuly  1.  1984 
JJuly  1,  1984 
3July  1,  1984 
3  July  1,  1984 
JJuly  1,  1984 
sjuly  1,  1984 
3  July  1.  1984 
JJuly  1,  1984 
sjuly  1,  1984 
3  July  1,  1984 
July  1,  1998 
July  1.  1997 
July  1,  1997 
July  1,  1997 


18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19  ..„ - 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  1300 

1-100 (8694)344)0157-2) 13.00 

101  (8694)324)0157-0) 36.00 

102-200 (8694)324)0158-8) 17.00 

201-End  (8694)324)0159-6) 15.00 

42  Parts:  ,^ 

1-399  (8694)324)01604)) 32.00       (5ct.  1,  1997 

400-429 (8694)324)0161-8) 35.00       Oct.  1,  1997 

430-End  (8694)324)0162-4) 50.00       Oct.  1, 1997 

43  Parts:  

1-999  (869^)324)0163-4) 31.00       Oct.  1,  1997 

1000-end (869-032-00164-2) 50.00       Oct.  1. 1997 

44 (869^)324)0165-1) 31.00       Oct.  1,  1997 


45Parts:  ' 

1-199  (869-03200166-9) 30.00  Oct.  1,  1997 

200-499 „ (8694)324)0167-7) 18.00  Oct.  1.  1997 

500-1199. (869^0324)0168-5)  ......  29O0  Oct.  1,  1997 

1200-End - (8694)324)0169-3) 39.00  Oct.  1,  1997 

4«Parts:  _ 

1-40 (869^)324)0170-7) 26O0  Oct.  1.  1997 

41-69- (8694)324)0171-5) 22.00  Oct.  1.  1997 

70-89 _.  (869^)324)01 72-3)..-..  11.00  Oct.  1,  1997 

90-139 (869^)32-0017>l) 27.00  Oct.  1.  1997 

140-155 (869-0324)0174-0) 1500  Oct.  1,  1997 

156-165 -  (8694)324)01 75-8) 20.00  Oct.  1.  1997 

166-199 - (8694)324)0176-6) 26.00  Oct.  1.  1997 

200-499 (8694)324)0177-4) 21.00  Oct.  1,  1997 

500-tnd  (8694)324)0178-2) 17.00  Oct.  1. 1997 

47  Parts: 

0-19 (8694)324)0179-1) 34.00  Oct.  1,  1997 

20-39  ; (8694)32001804) 27.00  Oct.  1,  1997 

40-69  (869^)3200181-2) 23.00  Oct.  1.  1997 

70-79  (869^)32-00182-1) 33O0  Oct.  1.  1997 

80-End  (8694)324)0183-9) 43.00  Oct.  1, 1997 

48  Chapters: 

1  (Ports  1-51)  (8694)324)0184-7) 53J)0  Oct.  1,  1997 

1  (Ports  52-99)  :....  (869-032-00185-5) 29.00  Oct.  1,  1997 

2  (Ports  201-299)  ...- (869-032O0186-3) 35.00  Oct.  1.  1997 

3-6 (8694)32-00187-1) 29O0  Oct.  1.  1997 

7-14 ..(869^0324)01884)) 32.00  Oct.  1.  1997 

1&.28  .„  (869^)3200189-8) 33.00  Oct.  1. 1997 

29-End  - (8694)3200190-1) 25.00  Oct.  1.  1997 

49  Parts: 

1-99 -..(8694)32-00191-0) 31O0  Oct.  1.  1997 

100-185 - (8694)32-00192-8) 50.00  Oct.  1. 1997 

186-199 „.  (8694)324)0193-6) 1100  Oct.  1,  1997 

200-399 (869-0324)0194-4) 43.00  Oct.  1,  1997 

400-999 ^(8694)324)0195-2) 49.00  Oct.  1.  1997 

1000-1199 (8694)3200196-1) 19.00  Oct.  1,  1997 

1200-€nd (869-032O0197-9) 14.00  Oct.  1,  1997 

50  Parts: 

1-199  - (869^)324)0198-7) 41.00  Oct,  1,  1997 

200-599 (869^03200199-5) 22O0  Oct.  1,  1997 

600-€nd  («i69^)324)0200-2) 29.00  Oct.  1,  1997 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Federal  Register  /  Vol.  63,  No.  177/  Monday,  September  14.  1998  /  Reader  Aids 


Vll 


Title  Stock  Number  Price      Revision  Date 

CFR  Index  and  Findings 
Aids (869-034-00049-6) 46.00       Jon.  1,  1998 

Complete  1998  CFR  set 951  .W  ?99« 

Microfictte  CFR  Edition: 

Subscription  (mailed  os  issued) 247.00  1998 

Individual  copies 1.00  1998 

Complete  set  (one-time  mailing) 247.00  1997 

Complete  set  (one-time  mailing) 264.00  1996 

'  Because  frtle  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
slKxid  t>e  retained  as  o  per manent  reference  source. 

»n»  JUy  I,  1945  edition  ot  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  Inclusive.  For  the  lul  text  of  ttw  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  ttie  ttvee  CFR  volumes  issued  os  of  July  1,  1984,  containing 
ttrase  pats. 

'Tlie  July  1,  1985  edition  of  41  CFR  CtxjptefS  1-lM  contains  a  note  only 
for  CtKipters  )  to  49  Inclusive.  For  ttie  iull  text  o(  procurement  regulations 
In  Ctxjpters  1  to  49,  consult  tt>e  eleven  CFR  volumes  issued  as  of  Jviy  1. 
1984  containing  tttose  ctKipters. 

'No  amendments  to  ttvs  volume  were  promulgated  during  ttte  period  July 
1,  1996  to  June  30,  1997.  Ttw  volume  issued  July  1,  1996,  stiould  be  retained. 

'No  amendments  fo  this  volume  were  promulgated  during  the  period  Januay 
1,  1997  through  December  31,  1997.  The  CFR  volume  issued  as  of  January 
1, 1997  should  be  retained. 

*No  amendments  to  this  volume  were  prorrxjigoted  during  the  period  April 
1,  1997.  through  Apri  1,  1996.  The  CFR  volume  issued  as  of  April  1,  1997, 
should  be  retained. 


1^   I 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  «p«*yoiirreKw«liiotk»  and  keep  .food  thing  com^  To  keep  our  subscriptioii 

wkcs  down,  the  Government  Printing  OfiBcc  mails  each  subscriber  only  on«  rpnw 

team  when  you  wiU  get  your  renewal  notice  by  checking  the  number  that  foUows  month/ycar  code  on 

the  top  line  of  your  label  05  itown  wi/i«  ««!»¥>'«: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


•••••••• 


••••••••••••••••••••••••••••••• 


;afr    SMrrH2i2J 

I  JOHN  SMITH 

:  212  MAIN  STREET 


DEC97  R  1 


••••••••••• 


»•••••••••••••••••••••••••••••••••••••••••••••/  ••••••••••• 

JAPRDO  SMITH212J  DEC97RI    ; 

ijOHN  SMITH  • 

:212  MAIN  STREET  • 


:  PORESTVILLE  KD  20747  J  :  FORESTVILLE  MD  20747 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued.  Simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  I>)cumcnts.  Washington,  DC  20402^372  with  the  proper  remittance.  Your  servu^ 

will  be  reinstated. 

lb  duuise  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 

Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  MaU  Stop:  SSOM,  Washington. 

DC  20402-9373. 

Tb  inquira  nboot  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  conespondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  MaU 
Stop:  SSOM,  Washington.  DC  20402-9375. 

lb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


5468 


Superintendent  of  Documents  Subscription  Older  Fonn     Charge  your  order.^  I^M  '^^2 

Fax  your  orders  (202)  512-2250 
OYES,  please  enter  my  subecrfjtions  as  fdk^Ns:  ^^  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $. 


(Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Conipany  or  p«r*on«l  rwnw 


(Ptoass  type  or  print) 


AddNlonai  addraM/attandon  line 


Street  addreee 


City.  State.  Zip  code 


Dayttone  phone  including  area  code 


Purchase ordernumber  (op<ionaO 


For  privacy,  check  box  below: 

□  Do  not  niake  my  name  availat)le  to  other  mailers 
Check  method  of  payment 

□  Check  payat)ie  to  Superintendent  of  Documents 

□  GPO  Deposit  Account   I    I    I    I    I    ["Tl-D 

□  VISA      a  MasterCard    |     |    |    |    [(expiration  date) 

I  I  I  I  I  I  I  I  I  I  I  M  I  I  M  I  m 

Ttmnk  you  for  your  orderi 


Authorizing  signature 

MsiTo:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


1/97 


r»  1 


T7J*J.*^««^       Awr^JloKI. 


Public  Laws 


105th  Congress,  2nd  Session,  1998 


Pannphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998. 

individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www. access. 
gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  Yllfd,  enter  ray  subscriptiQn(s)  as  follows:  ' 


Order  Processing  Cod*: 

*6216 


Charge  your  order. 
H'8  Easy! 


S3 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  2nd  Session,  1998  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ ^ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

nease  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  E)eposit  Account        [^ 

I I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additiona)  address/attention  line) 


I 


-D 


(Street  address) 


(City,  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  namc/addressavalable  to  other  maiers?     \__\   []j 


1  1  1  1    III      1    II 

III         1                                                   inaiUiyoujor 

III..  .,)         (Credit  card  rxnir^infi  date)                    ^  ._              t      i 

voju  vnpiiouuii  uou^/                               yQflf  Qff^ft 

(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


\VV1 


The  authentic  text  behind  the  news 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  arid  mailed  to 
subscribers  the  followirig  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

Th«  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  ravieed  at  least  once  a  year  on  a 
quarterty  tMSis,  is  published  in  24x 
microfiche  format  and  the  current 
yMVe  volumes  are  mailed  to 
Mibecribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year.  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Fonn 

Charge  your  order. 
H's  Easy! 


L_^ 


Oidv  PtooMring  CodK 

♦5419 

„   ,^«  ...<,>.*:  u   *        ♦  Fax  your  orders  (202)  512-2250 

D   YES,  enter  the  foUowing  indicated  subscnptions  in  24x  microfiche  format.        ^^^^^  y^^.  ^^^^  (202)  512-1800 


Federal  Register  (MFFR)  G  One  year  at  $220  each        Q  Six  months  at  $1 10 

Code  of  Federal  Regulatioiis  (CFRM7)  □  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(Gty,  State.  Zip  code) 

(Daytime  phone  including  area  code) 

.    •    ■                           ■ 

For  priiwj^dMck  kex  I 

Q  Do  not  make  my  name  available  to  other  mailers 

OwdiiBettod  of  payoMBt: 

Q  Cbedk.  payable  to  Superintendent  of  Doounents 

Q  GPO  Deposit  Account 


n 


□  VISA  □MasterCard  I    I    I    I    I  (expiration) 

I  I  I  I  I I  I  I  I  I  i-n 


(Purchase  order  no.) 


(Authorizing  signature) 

Tkamk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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The  authentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presidentfal 
Documents 


Presidential 
Documents 


This  unique  service  provides  up-to-date 
irHbrmaUun  on  Presiderrtial  poicies 
and  announcements,  it  contains  the 
fiJil  text  of  the  Presidenrs  pubic 
speeches,  statements,  messages  to 
Congreas,  news  contarences,  and  other 
Preaidenliai  matoriais  released  by  the 
White  House. 


The  Weeidy  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  vteek. 
Each  issue  Includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checidist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcemente. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archivee  and 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


*5420 


i^^^ 


U  YES,  please  enter one  year  subscriptions  for  the  WccUy  CowribtioB  of 

can  keep  up  to  date  on  Presidential  activities. 

□  $137.00  First  Class  Mail  Q  $80.00  Regular  Mail 

The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


Charge  your  order. 

HaEaayl 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


(PD)soI 


(Company  or  personal  name) 


(Pleate  type  or  print) 


(Additional  address/attention  line) 


Farprivacj^i 

Q  Do  not  malce  my  name  available  to  odier  mailen 

Check  HMthod  of  payiM^ 

□  Chedc  payable  to  Superintendent  of  Documoits 

□  GPO  Deposit  Account        |    |    |    |    |    |~n  -  □ 

□  VISA  □  MasterCard  LL 1    I  J  (e,pi,«tion) 


(Street  address) 


(City,  Sute,  Zip  code) 


M  I  I  I  I  I  I  M M  in 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  i 

T^amk  you/or  your  order! 

Mail  to:    Si4)erintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Keeping  America 
Informed 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov         ^  ->.^^_^ 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 

512-1661;  type  swais,  then 

login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
<R"^-"  Internet  E-Mail:  gpoaccess@gpo.gov 


63 


1 

71 
7 


Printed  on  recycled  pafier 
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THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
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Briefings  od  hew  to  um  the  Federal  Regnter 

For  information  on  a  briefing  in  New  YoA  Qty,  see 

announcement  on  the  inside  cover  of  this  issue. 


Now  AvaflaUe  Onlfaie  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gpo.gov/nara/indexJitml 

For  additional  infcvmation  on  GPO  Access  prtxlucts. 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•    Phone:  toll-free:  1-888-293-6438 
'*    Email:  spoaccessOgpo.gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  An  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1,  1998 — ^Plain  Language 
in  Government  WriUng  (63  FR  31883.  June  10.  1998).  Our 
address  is:  http://wwwjiara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  htq)://www.plainlanguage.gov 
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Title  3— 

The  President 


49263 


Presidential  Documents 


Proclamation  7119  of  September  10,  1998 
Minority  Enterprise  Development  Week,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

America's  free  enterprise  system  has  always  been  a  path  to  incltision  and 
empowerment.  Under  this  system,  generations  of  Americans  have  built  good 
lives  for  themselves  and  their  families— rising  as  high  as  their  skills,  effort, 
and  determination  can  take  them.  But  for  minority  entrepreneurs,  the  path 
has  not  always  been  free  of  obstacles.  Sometimes  held  back  by  economic, 
social,  and  educational  disadvantages,  too  often  denied  opportunities  because 
of  racial  and  ethnic  prejudice,  many  minority  men  and  women  have  had 
to  struggle  for  equal  access  to  the  capital,  tools,  training,  and  services  they 
need  to  build  and  maintain  successful  businesses. 

My  Administration  remains  committed  to  providing  opportunities  for  all 
entrepreneurs,  and  we  are  determined  to  ensure  the  full  inclusion  of  minority 
business  enterprises  in  the  economic  mainstream  of  our  Nation.  The  Minority 
Business  Development  Agency  at  the  Department  of  Commerce  continues 
to  promote  minority  business  growth  and  to  create  new  initiatives  to  ensure 
that  minority  business  men  and  women  have  access  to  the  capital,  informa- 
tion, and  training  they  need  to  compete  in  today's  domestic  and  global 
markets.  Last  year,  the  Small  Business  Administration  (SBA)  made  a  record 
$2.6  billion  in  loans  to  more  than  10,000  minority-owned  businesses;  over 
the  last  4  years,  loans  to  minority  borrowers  have  nearly  tripled.  And  earlier 
this  year,  the  SBA  entered  into  partnership  agreements  with  three  leading 
minority  business  organizations  as  part  of  a  3-year  outreach  initiative.  This 
initiative  is  designed  to  increase  dramatically  the  SBA's  financial,  technical, 
and  procurement  assistance  for  minority  entrepreneurs.  These  efforts  will 
help  to  ensure  that  America's  growing  number  of  minority  entrepreneurs 
are  equipped  to  succeed. 

Strong  and  successful  minority  enterprises  benefit  us  all.  The  goods  and 
services  produced  by  minority-owned  firms  create  jobs,  spark  community 
reinvestment  and  neighborhood  pride,  and  increase  America's  productivity. 
With  their  imagination,  innovative  spirit,  and  willingness  to  take  risks,  minor- 
ity entrepreneurs  have  made  important  contributions  to  the  remarkable 
growth  of  our  economy  during  the  past  5  years.  Since  the  beginning  of 
my  Administration,  we  have  created  more  than  16  million  new  jobs  and 
unemployment  has  reached  its  lowest  level  in  30  years.  But  to  sustain 
and  build  on  this  success,  we  must  utilize  the  energy  and  creativity  of 
every  American. 

As  we  observe  Minority  Enterprise  Development  Week,  we  recognize  and 
honor  the  extraordinary  contributions  that  minority  entrepreneurs  make  to 
our  Nation's  strength  and  prosperity,  and  we  reaffirm  our  determination 
to  help  them  make  the  most  of  today's  dynamic  economy. 

NOW,  THEREFORE,  I.  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  20  through 
September  26,  1998,  as  Minority  Enterprise  Development  Week,  and  I  call 
upon  all  Americans  to  join  together  with  minority  business  entrepreneurs 
across  the  country  in  appropriate  observances. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  Tenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


\y^\)oX»^/j^^y^Ai^^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  611,  615,  620  and  627 

RIN  3052-AB58 

Organization;  Funding  and  Fiscal 
Affairs,  Loan  Policies  and  Operations, 
and  Funding  Operations;  Disclosure  to 
Shareholders;  Title  V  Conservators 
and  Receivers;  Capital  Provisions; 
Effective  Date 

agency:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

summary:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
rule  under  parts  611,  615,  620  and  627 
on  July  22, 1998  (63  FR  39219).  The 
final  rule  amends  the  capital  adequacy 
and  related  regulations  to  address: 
interest  rate  risk;  the  grounds  for 
appointing  a  conservator  or  receiver; 
capital  and  bylaw  requirements  for 
service  corporations;  and  various 
computational  issues  and  other  issues 
involving  the  capital  regulations.  The 
rule  adds  safety  and  soundness 
requirements  deferred  ft-om  prior 
rulemakings,  provides  greater 
consistency  with  capital  requirements  of 
other  financial  regulators,  and  makes 
technical  corrections.  In  accordance 
with  12  U.S.C.  2252,  the  effective  date 
of  the  final  rule  is  30  days  from  the  date 
of  publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulations  is 
September  14, 1998. 
EFFECTIVE  DATE:  The  regulation 
amending  12  CFR  parts  611,  615,  620 
and  627  published  on  July  22, 1998  (63 
FR  39219)  is  effective  September  14, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  K.  Carpenter,  Senior  Policy 
Analyst,  Office  of  Policy  and 
Analysis.  Farm  Credit  Administration, 


McLean,  VA  22102-5090,  (703)883- 
4498; 
or 
Rebecca  S.  Orlich,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)883-4020,  TDD 
(703)883-4444. 

(12  U.S.C.  2252(a)(9)  and  (10)) 

Dated:  September  9, 1998. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  98-24632  Filed  9-14-98:  8:45  am) 

BILUNG  CODE  6705-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-49-AD;  Amendment  39- 
10755;  AD  98-19-14] 

RIN  2120-AA64 

Airworthiness  Directives;  S.N.  Centrair 
101  Series  Sailplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
appHes  to  all  S.N.  Centrair  (Centrair) 
101  series  sailplanes.  This  AD  requires 
replacing  the  airbrake  control  system 
with  one  of  improved  design.  This  AD 
is  the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
France.  The  actions  specified  by  this  AD 
are  intended  to  prevent  loss  of  the 
airbrake  control  system  caused  by 
cracks  in  the  original  design  airbrake 
control  system,  which  could  result  in  an 
inadvertent  forced  landing  with 
consequent  sailplane  damage  and/or 
passenger  injury. 

DATES:  Effective  November  9, 1998. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
9,  1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  ftx)m 
S.N.  Centrair,  Aerodrome,  36300  Le 
Blanc,  France;  telephone: 
02.54.37.07.96;  facsimile: 
02.54.37.48.64.  This  information  may 


also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  98-CE-49- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capital  Street,  NW,  Suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6934; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  all  Centrair  101  series 
sailplanes  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  June  9,  1998  (63 
FR  31372).  The  NPRM  proposed  to 
require  replacing  the  existing  airbrake 
control  system.  Accomplishment  of  the 
proposed  action  as  specified  in  the 
NPRM  would  be  in  accordance  with  the 
appropriate  Centrair  maintenance 
manual  and  FAA  Advisory  Circular 
(AC)  43.13-lA:  Acceptable  Methods. 
Techniques,  and  Practices-Aircraft 
Inspection  and  Repair. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Comment  Issue  No.  1:  Parts  Availability 

The  commenter  has  a  concern  that  the 
aircraft  manufacturer  will  not  provide 
the  parts  necessary  to  accomplish  the 
actions  of  the  proposed  AD  in  a  timely 
manner. 

The  FAA  is  currently  working  with 
the  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  and 
S.N.  Centrair  concerning  the  availability 
of  replacement  parts  for  all  of  the 
affected  sailplanes.  In  the  interim,  the 
FAA  has  determined  that  repetitive 
inspections  are  authorized  if  parts  have 
been  ordered  from  the  manufacturer,  but 
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are  not'  available.  The  repetitive 
inspections  will  be  required  at  intervals 
not  to  exceed  12  calendar  months.  If 
cracks  are  found,  the  owner/operator  of 
the  affected  sailplane  will  need  to  either 
contact  the  FAA  for  an  acceptable  repair 
and  incorporate  this  repair  before 
further  flight  or  wait  for  the  parts  to 
become  available  and  install  the 
replacement  parts  before  further  flight. 

The  final  rule  will  reflect  this 
alternative  method  to  accomplishing  the 
.AD  if  parts  are  not  available. 

Comment  Issue  No.  2:  Allow  the  Option 
for  Repetitive  Inspections 

The  commenter  suggests  that  the 
proposal  allow  for  continued  repetitive 
inspections  of  the  airbrake  control 
system  provided  no  cracks  are  found, 
with  the  option  of  replacing  the 
associated  parts  with  parts  of  a  new 
design  that,  when  installed,  would 
eliminate  the  repetitive  inspection 
requirement.  This  is  specified  in  S.N. 
Centrair  Service  Bulletin  No.  101-16, 
Revision  2,  dated  September  10, 1997. 

The  FAA  does  not  concur.  The  FAA's 
pohcy  is  to  provide  a  corrective  action, 
when  available,  that  will  eliminate  the 
need  for  repetitivelnspections.  The 
FAA  has  determined  that  long-term 
operational  safety  will  be  better  assured 
by  design  changes  that  remove  the 
source  of  the  problem,  rather  than  by 
repetitive  inspections  or  other  special 
procedures.  Since  a  design  change  exists 
for  the  airbrake  control  system  that, 
when  incorporated,  would  eliminate  the 
need  for  repetitive  inspections,  no 
changes  to  the  final  rule  are  necessary 
as  a  result  of  this  comment. 

The  only  exception  to  this  would  be 
if  parts  were  not  available.  As  discussed 
in  Comment  Issue  No.  1,  the  owner/ 
operator  could  repetitively  inspect  every 
12  calendar  months  provided  parts  have 
been  ordered,  are  not  available,  and  no 
cracks  are  found  in  the  airbrake  control 
system. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
addition  of  the  provision  for  repetitively 
inspecting  the  airbrake  control  system  if 
parts  were  not  available  and  minor 
editorial  corrections.  The  FAA  has 
determined  that  this  addition  and  these 
minor  corrections  will  not  change  the 
meaning  of  the  AD  and  will  not  add  any 
additional  bidden  upon  the  public  than 
was  already  proposed. 


Compliance  Time  of  This  AD 

The  compliance  time  of  this  AD  is  in 
calendar  time  instead  of  hours  time-in- 
service  (TIS).  The  average  monthly 
usage  of  the  affected  sailplanes  ranges 
throughout  the  fleet.  For  example,  one 
owner  may  operate  the  sailplane  25 
hours  TIS  in  one  week,  while  another 
operator  may  operate  the  sailplane  25 
hours  TIS  in  one  year.  In  order  to  ensure 
that  all  of  the  owners/operators  of  the 
affected  sailplanes  have  replaced  the 
airbrake  control  system  within  a 
reasonable  amount  of  time,  the  FAA  is 
requiring  replacement  within  the  next  3 
calendar  months  after  the  effective  date 
of  the  AD,  unless  parts  are  not  available. 
If  parts  were  not  available,  the  initial 
inspection  would  be  required  within 
this  3  calendar  months  time  period  with 
recurring  inspections  every  12  calendar 
months  until  the  parts  were  available  or 
cracks  were  found  (where  operation  of 
the  sailplane  would  no  longer  be 
required  until  repair  or  replacement). 

Cost  Impact 

The  FAA  estimates  that  41  sailplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
4  workhours  per  sailplane  to 
accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $100 
per  sailplane.  Based  on  these  figures, 
the  total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $13,940.  or 
$340  per  sailplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 


Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  Reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

98-19-14    S.N.  Centrair:  Amendment  39- 
10755;  Docket  No.  98-CE-49-AD. 

Applicability:  Models  101, 101  A,  lOlP, 
lOlAP  sailplanes,  all  serial  numbers, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  perfoimance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
spwcific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
tiody  of  this  AD,  unless  already 
accomplished. 

To  prevent  loss  of  the  airbrake  control 
system  caused  by  cracks  in  the  original 
design  airbrake  control  system,  which  could 
result  in  an  inadvertent  forced  landing  with 
consequent  sailplane  damage  and/or 
passenger  injury,  accomplish  the  following: 

(a)  Within  the  next  3  calendar  months  after 
the  effective  date  of  this  AD,  replace  the 
existing  airbrake  control  system  in 
accordance  with  the  appropriate  S.N. 
Centrair  maintenance  manual  and  FAA 
Advisory  Circular  (AC)  43.13-1  A:  Acceptable 
Methods,  Techniques,  and  Practices-Aircraft 
Inspection  and  Repair,  as  follows: 

(1)  For  sailplanes  equipped  with  manual 
aileron  and  airbrake  control  systems,  install 
S.N.  Centrair  part  number  (P/N)  SY057D  or 
an  FAA-approved  equivalent  part  number. 

(2)  For  sailplanes  equipped  with  an 
automatic  aileron  and  airbrake  control 
system,  install  S.N.  Centrair  P/N  $Y818E  or 
an  FAA-approved  equivalent  part  number. 


eo       X.T...       -1  TO  /Tuoerloi 
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(b)  If  the  parts  required  by  the  replacement 
required  in  paragraph  (a)  of  this  AD  have 
been  ordered,  but  are  not  available  firom  the 
manufecturer,  within  the  next  3  calendar 
months  after  the  effective  date  of  this  AD, 
and  thereafter  at  intervals  not  to  exceed  12 
calendar  months  provided  parts  are  still  not 
available,  inspect  the  airbrake  control  system 
for  cracks.  Accomplish  this  inspection  in 
accordance  with  S.N.  Centrair  Service 
Bulletin  No.  101-16,  Revision  2.  dated 
September  10, 1997. 

(1)  If  cracks  are  found,  prior  to  further 
flight,  accomplish  one  of  the  following: 

(i)  Obtain  a  repair  scheme  from  the  FAA 
at  the  address  specified  in  paragraph  (d)  of 
this  AD,  and  prior  to  further  flight, 
incorporate  this  repair  scheme;  or 

(ii)  Replace  the  airbrake  control  system,  as 
required  by  paragraph  (a)  of  this  AD,  when 
the  parts  become  available.  Continued 
operation  of  the  sailplane  until  parts  become 
available  is  not  allowed. 

(2)  If  parts  become  available,  prior  to 
further  flight,  replace  the  airbrake  control 
system  as  specified  in  paragraph  (a)  of  this 
AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  S.N.  Centrair  Service  Bulletin  No. 
101-16,  Revision  2,  dated  September  10, 
1997,  should  be  directed  to  S.N.  Centrair. 
Aerodrome,  36300  Le  Blanc,  France; 
telephone:  02.54.37.07.96;  facsimile: 
02.54.37.48.64.  This  service  information  may 
be  examined  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel.  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  AD  95-261(A)Rl,  dated  November 
20, 1996 

(f)  The  inspection  required  by  this  AD  (if 
parts  are  not  available)  shall  be  done  in 
accordance  with  S.N.  Centrair  Service 
Bulletin  No.  101-16,  Revision  2,  dated 
September  10, 1997.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  S.N.  Centrair,  Aerodrome, 
36300  Le  Blanc,  France.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  thfe 
Office  of  t^  Federal  Register,  800  North 


Capitol  Street,  NW,  suite  700,  Washington, 

(g)  This  amendment  becomes  effective  on 
November  9. 1998. 

Issued  in  Kansas  Qty,  Missouri,  on 
September  3, 1998. 
Michael  Gallagher. 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

IFR  Doc.  98-24404  Filed  9-14-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

IDoclcet  No.  96-NM-272-AD:  Amdt  39- 
10738;  AD  98-18-22] 

RIN  2120-^U64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10.  -15,  and  -30 
Series  Airplanes,  and  C-9  (Military) 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10.  -15.  and  -30 
series  airplanes,  and  C-9  (military) 
airplanes,  that  requires  a  one-time 
visual  inspection  to  determine  if  all 
comers  of  the  upper  cargo  doorjamb 
have  been  previously  modified;  various 
follow-on  repetitive  inspections;  and 
modification,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
fatigue  cracks  found  in  the  fuselage  skin 
and  doubler  at  the  comers  of  the  upper 
cargo  doorjamb.  The  actions  specified 
by  this  AD  are  intended  to  detect  and 
correct  such  fatigue  cracking,  which 
could  result  in  rapid  decompression  of 
the  fuselage  and  consequent  reduced 
stnictxiral  integrity  of  the  airplane. 
DATES:  Effective  October  20,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  20, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Company,  Douglas 
Products  Division,  3855  Lakewood 
Boulevard.  Long  Beach,  California 
90846,  Attention:  Technical 
Fhiblications  Business  Administration, 
Department  C1-L51  (2-60).  This 
infonnation  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 


Ronton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mine,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood. 
California  90712;  telephone  (562)  627- 
5324;  fax  (562)  627-5210. 

SUPPt^MENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  RegulaUons  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10.  -15,  and  -30 
series  airplanes,  and  C-9  (miUtary) 
airplanes,  was  published  in  the  Federal 
Register  on  Febmary  26, 1997  (62  FR 
8644).  That  action  proposed  to  require 
a  one-time  visual  inspection  to 
determine  if  all  comers  of  the  upper 
cargo  doorjamb  have  been  previously 
modified;  various  follow-on  repetitive 
.    inspections;  and  modification,  if 
necessary. 

Consideration  of  Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Withdraw  the  Proposed  AD 

One  commenter  states  that  an 
adequate  level  of  safety  is  being 
maintained  through  the  Supplemental 
Stmctural  Inspection  Docxunent  (SSID) 
program  and  routine  maintenance,  and 
that  mandating  the  proposed  AD  would 
have  an  adverse  operational  impact  on 
all  operators.  The  FAA  infers  that  the 
commenter  does  not  consider  it 
necessary  to  issue  the  proposed  AD. 

The  FAA  does  not  concur.  The  FAA 
and  the  manufacturer  have  conducted 
fatigue  and  damage-tolerance  analyses 
of  the  upper  cargo  doorjamb  comers. 
Findings  revealed  that  the  fatigue  life 
threshold  (N^J  for  the  doorjamb  comers, 
principal  structural  element  (PSE) 
53.09.023,  is  41,000  total  landings 
instead  of  the  82.106  total  landings 
specified  in  Supplemental  Inspection 
Document  (SID)  L26-008.  In  light  of 
these  findings,  the  FAA  has  determined 
that  neither  the  SSID  program  nor 
routine  maintenance  is  an  appropriate 
means  to  ensiu«  the  detection  and 
correction  of  such  fatigue  cracking.  The 
FAA  has  made  no  change  to  the 
proposed  AD. 
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Request  To  Change  the  Ckiinpliance 
Time  for  the  Inspections 

One  commenter  suggests  performing 
the  initial  inspection  using  eddy  current 
at  the  comers  of  the  upper  cargo  door 
jamb  every  3,000  cycles.  In  addition,  the 
commenter  suggests  performing  the  x- 
ray  inspection  at  9.000  cycles  or  during 
a  "D"  check,  whichever  comes  first. 

The  FAA  does  not  concur.  The  FAA 
does  not  consider  that  an  eddy  current 
inspection  would  be  appropriate  for  the 
initial  inspection,  as  described  in  the 
following  paragraph.  The  FAA 
considers  that  the  following  compliance 
times  are  appropriate:  3,000  landings  (as 
specified  in  paragraph  (a)  of  the 
proposed  AD)  and  prior  to  further  flight 
(as  specified  by  paragraph  (b)  of  the 
proposed  AD).  These  inspection 
intervals  were  based  on  the  technical 
factors  needed  to  ensure  continued 
safety  of  flight.  In  light  of  these  factors, 
the  FAA  has  determined  that  the 
compliance  times  required  by  the 
proposed  AD  are  necessary,  and  no 
change  has  been  made  to  die  final  rule. 

Request  To  Change  the  Type  of  Initial 
Inspection 

One  commenter  suggests  performing 
an  eddy  current  inspection  at  the 
comers  of  the  upper  cargo  door  jamb 
with  the  door  closed  instead  of  the  one- 
time visual  inspection  required  by 
paragraph  (a)  of  the  proposed  AD. 

The  FAA  does  not  concur.  The  FAA 
has  evaluated  findings  by  the 
manufacturer  which  indicate  that  cracks 
in  the  specified  area  could  not  be 
detected  by  an  eddy  current  inspection 
while  the  cargo  door  is  closed.  Based  on 
these  data,  the  FAA  has  determined  that 
the  visual  inspection  required  by 
paragraph  (a)  of  the  proposed  AD  is 
appropriate.  No  change  has  been  made 
to  the  final  mie. 

Proposed  AD  Would  Have  an  Adverse 
Economic  Impact 

The  commenter  states  that  the 
proposed  AD  would  adversely  affect 
those  airlines  that  use  the  specified 
airplanes  only  for  passenger  service 
with  the  cargo  door  inoperative.  The 
commenter  adds  that  the  economic 
impact  for  the  visual  and  x-ray 
inspections  would  be  approximately 
$21,500  per  airplane  per  year  for  a 
passenger  configuration.  The  FAA  infers 
from  these  statements  that  the 
commenter  considers  that  the 
inspections  required  by  the  proposed 
NPRM  are  too  expensive. 

The  FAA  does  not  concur.  Because 
commenter  did  not  provide  any 
substantiating  data  for  its  proposed 
revision  to  the  cost  estimate,  the  FAA 


considers  that  the  estimate  specified  by 
the  proposed  AD  is  appropriate. 
Therefore,  the  FAA  has  made  no 
changes  to  the  final  mle. 

Explanation  of  Changes  Made  to  the 
Proposed  AD 

Since  issuance  of  the  NPRM,  the  FAA 
has  added  paragraph  (d)  to  the  final  mle 
to  include  a  terminating  action  only  for 
certain  requirements  of  AD  96-13-03, 
amendment  39-9671  (61  FR  31009, 
dated  June  19, 1996),  with  respect  to 
PSE  53.09.023,  of  DC-9  Supplemental 
Inspection  Document  (SID)  L26-008. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  final  mle  with  the 
addition  of  the  change  described  in  the 
preceding  paragraph.  The  FAA  has 
determined  that  the  final  mle  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  93 
McDonnell  Douglas  Model  DC-9-10, 
-15,  and  -30  series  airplanes,  and  C-9 
(military)  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  80  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  required 
one-time  visual  inspection,  and  that  the  - 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  one-time  visual  inspection 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $4,800.  or  $60  per 
airplane. 

Should  an  operator  be  required  to 
accomplish  the  necessary  x-ray 
inspection,  it  would  take  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  any  necessary  x-ray 
inspection  action  is  estimated  to  be  $60 
per  airplane,  per  inspection  cycle. 

Should  an  operator  be  required  to 
accomplish  the  necessary  eddy  current 
inspection,  it  would  take  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  any  necessary  eddy  current 
inspection  action  is  estimated  to  be  $60 
per  airplane,  per  inspection  cycle. 

Should  an  operator  be  required  to 
accomplish  the  necessary  modification, 
it  would  take  approximately  14  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 


The  cost  of  required  parts  could  range 
fi-om  $714  per  airplane  to  as  much  as 
$1,526  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  any  necessary 
modification  action  is  estimated  to  be 
between  $1,554  and  $2,366  per  airplane. 

The  cost  iinpact  figures  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  mle  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
.^certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  mle"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febmary  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  loca"tion  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
Authority:  49  U.S.C.  106(g).  40113.  44701. 


1  MA 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-18-22    McDonnell  Douglas:  Amendment 
39-10738.  Docket  96-NM-272-AD. 
Applicability:  Model  DC-9-10.  -15,  and 
-30  series  airplanes,  and  C-9  (military) 
airplanes;  as  listed  in  McDonnell  Douglas 
Service  Bulletin  IX:9-53-276,  dated 
September  30. 1996;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eikct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in 
the  fuselage  skin  or  doubler  at  the  comers  of 
the  upper  cargo  domjamb.  which  could  result 
in  rapid  decompression  of  the  fuselage  and 
consequent  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

Note  2:  Where  there  are  differences 
between  the  service  bulletin  and  the  AD.  the 
AD  prevails. 

Note  3:  The  words  "repair"  and  "modify/ 
modification"  in  this  AD  and  the  referenced 
service  bulletin  are  used  interchangeably. 

Note  4:  This  AD  will  affect  principal 
structural  element  (PSE)  53.09.023  of  the  DC- 
9  Supplemental  Inspection  Document  (SID). 

(a)  Prior  to  the  accumulation  of  41,000  total 
landings,  or  within  3,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  one-time  visual  inspection  to 
determine  if  the  comers  of  the  upper  cargo 
doorjamb  have  been  modified  prior  to  the 
effective  date  of  this  AD. 

(b)  If  the  visual  inspection  required  by 
paragraph  (a)  of  this  AD  reveals  that  the 
comers  of  the  upper  cargo  doorjamb  have  not 
been  modified,  prior  to  further  flight,  perform 
an  x-ray  inspection  to  detect  cracks  of  the 
fuselage  skin  and  doubler  at  all  comers  of  the 
upper  cargo  doorjamb,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  DC9- 
53-276,  dated  September  30, 1996. 

(1)  If  no  crack  is  detected  during  the  x-ray 
inspection  required  by  this  paragraph, 
accomplish  the  requirements  of  either 
paragraph  (b)(l)(i)  or  (b)(l)(ii)  of  this  AD,  in 
accordance  with  McD<5nnell  Douglas  Service 
Bulletin  DC9-53-276,  dated  September  30. 
1996. 

(i)  Option  1.  Repeat  the  x-ray  inspection 
required  by  paragraph  (b)  of  this  AD 
thereafter  at  intervals  not  to  exceed  3,000. 
landings;  or 

(ii)  Option  2.  Prior  to  further  flight,  modify 
the  comer  skin  of  the  upper  cargo  doorjamb. 


in  accordance  with  the  service  bulletin.  Prior 
to  the  accumulation  of  28,000  landings  after 
accomplishment  of  the  modification,  perform 
an  eddy  current  inspection  to  detect  cracks 
on  the  skin  adjacent  to  the  modification,  in 
accordance  with  the  service  bulletin. 

(A)  If  no  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  the  eddy 
current  inspection  required  by  this 
paragraph,  repeat  the  eddy  current  inspection 
thereafter  at  intervals  not  to  exceed  20,000 
landings. 

(B)  If  any  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any  eddy 
current  inspection  required  by  this 
paragraph,  prior  to  further  flight,  repair  it  in 
accordance  with  a  method  approved  by  the 
Manager.  Los  Angeles  Aircraft  Certification 
Office  (AGO),  FAA.  Transport  Airplane 
Directorate. 

(2)  If  any  crack  is  found  during  any  x-ray 
inspection  required  by  this  paragraph  and  the 
crack  is  2  inches  or  less  in  length:  Prior  to 
further  flight,  modify/repair  it  in  accordance 
with  the  service  bulletin.  Prior  to  the 
accumulation  of  28.000  landings  after 
accomplishment  of  the  modification,  perform 
an  eddy  current  inspection  to  detect  cracks 
on  the  skin  adjacent  to  the  modification,  in 
accordance  with  the  service  bulletin. 

(i)  If  no  crack  is  detected  during  the  eddy 
current  inspection  required  by  this 
paragraph,  repeat  the  eddy  current  inspection 
thereafter  at  intervals  not  to  exceed  20,000 
landings. 

(ii)  If  any  crack  is  detected  during  any  eddy 
current  inspection  required  by  this 
paragraph,  prior  to  further  flight,  repair  it  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  AGO. 

(3)  If  any  crack  is  found  during  any  x-ray 
inspection  required  by  this  paragraph  and  the 
crack  is  greater  than  2  inches  in  length:  Prior 
to  further  flight,  repair  it  in  accordance  with 

a  method  approved  by  the  Manager,  Los 
Angeles  AGO. 

(c)  If  the  visual  inspection  required  by 
paragraph  (a)  of  this  AD  reveals  that  the 
comers  of  the  ujiper  cargo  doorjamb  have 
been  modified  previously:  Prior  to  the 
accumulation  of  28,000  landings  after 
accomplishment  of  that  modification,  or 
within  3.000  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  perform 
an  eddy  current  inspection  to  detect  cracks 
on  the  skin  adjacent  to  the  modification,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DG9-53-276,  dated  September  30. 
1996. 

(1)  If  no  crack  is  detected  during  the  eddy 
current  insp>ection  required  by  this 
paragraph,  repeat  the  eddy  current  inspection 
thereafter  at  intervals  not  to  exceed  20,000 
landings. 

(2)  If  any  crack  is  detected  during  any  eddy 
current  inspection  required  by  this 
paragraph,  prior  to  further  flight,  repair  it  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  AGO. 

(d)  Accomplishment  of  the  actions 
required  by  this  AD  constitutes  terminating 
action  only  for  certain  requirements  of  AD 
96-13-03,  amendment  39-9671  (61  FR 
31009,  dated  June  19. 1996),  with  respect  to 
PSE  53.09.023.  of  DC-9  Supplemental 
Inspection  Document  (SID)  L26-008. 


(e)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  5:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager.  Los  Aneeles 
AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  Except  as  provided  in  paragraphs  (a), 
(b)(l)(ii)(B),  (b)(2)(ii),  (b)(3).  and  {c)(2)  of  this 
AD.  the  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
pG9-53-276.  dated  September  30.  1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  The 
Boeing  Company.  Douglas  Products  Division, 
3855  Lakewood  Boulevard,  Long  Beach. 
California  90846.  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  Califomia;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

(h)  This  amendment  becomes  effective  on 
October  20, 1998. 

Issued  in  Renton,  Washington,  on  August 
28, 1998. 
Vi  L.  Lipsld, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-24246  Filed  9-14-98;  8:45  ami 
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14  CFR  Part  39 

[Doclcet  No.  97-NM-47-AD;  Amdt  39- 
10739;  AD  98-16-23] 

RIN  2120-AA64 

Ainworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 
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an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
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series  airplanes,  that  currently  requires 
repetitive  high  frequency  eddy  current 
(HFEC)  inspections  to  detect  cracking 
on  all  surfaces  of  the  upper  recesses  in 
certain  latch  support  fittings  of  the. cargo 
doorway,  and  replacement  of  cracked 
fittings  with  new  fittings.  The  existing 
AD  also  provides  for  optional 
terminating  action  for  the  repetitive 
inspections.  This  amendment  requires 
accomplishment  of  the  previously 
optional  terminating  action.  This 
amendment  is  prompted  by  reports 
indicating  that  the  repetitive  inspections 
required  by  the  existing  AD  may  not 
detect  cracked  fittings  in  a  timely 
manner.  The  actions  specified  by  this 
AD  are  intended  to  prevent  the  cargo 
door  from  opening  while  the  airplane  is 
in  flight,  which  could  result  in  rapid 
decompression  of  the  airplane. 
DATES:  Effective  October  20, 1998. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
53A2377,  dated  December  10, 1992.  and 
Boeing  Service  Bulletin  747-53A2377, 
Revision  2,  dated  October  6, 1994.  as 
listed  in  the  regulatfons,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
October  20, 1998. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-53A2377, 
Revision  1,  dated  January  28, 1993,  as 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  March  11, 1993  (58  FR 
11190,  February  24, 1993). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  PO  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Ronton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Breneman,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S.  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2776; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  93-02-16, 
amendment  39-8500  (58  FR  11190. 
February  24, 1993),  which  is  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  was  published  in  the  Federal 
Register  on  December  11, 1997  (62  FR 
65233).  The  action  proposed  to  continue 
to  require  repetitive  high  frequency 


eddy  current  inspections  to  detect 
cracking  on  all  surfaces  of  the  upper 
recesses  in  certain  latch  support  fittings- 
of  the  cargo  doorway,  and  replacement 
of  cracked  fittings  with  new  fittings.  The 
action  also  proposed  to  require 
accomplishment  of  the  previously 
optional  terminating  action. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Rule 

Several  commenters  support  the 
proposed  rule. 

Request  To  Revise  Cost  Estimate 

One  commenter  requests  that  the  cost 
estimate  for  the  proposed  rule  be 
increased  to  $4,500  per  installation  to 
reflect  replacement  of  two  truss  fittings 
associated  with  each  latch  support 
fitting.  The  conunenter  notes  that 
certain  truss  fittings  ((the  subject  of  AD 
7g_17_02  R2,  amendment  39-3867  (45 
FR  52357,  August  7, 1980)1  and  certain 
latch  support  fittings  (the  subject  of  this 
AD)  are  made  of  the  same  7079-T6 
material.  The  commenter  reports  that  it 
intends  to  replace  the  truss  fittings  at 
the  same  time  it  replaces  the  latch 
support  fittings. 

Tne  FAA  does  not  concur  that  the 
estimated  cost  of  replacement  of  the 
latch  support  fittings  should  be 
increased  to  $4,500  per  installation. 
This  AD  does  not  require  replacement  of 
any  truss  fittings  that  are  attached  to  the 
latch  support  fittings.  Although  AD  79- 
17-02  R2  requires  that  the  truss  fittings 
be  inspected,  it  does  not  require 
replacement  because  of  the  fail-safe 
design  that  incorporates  two  truss 
fittings  for  each  latch  support  fitting. 
While  the  FAA  acknowledges  that  it 
would  be  prudent  for  operators  to 
replace  those  truss  fittings  at  the  same 
time  the  latch  support  fittings  are 
replaced,  this  AD  does  not  require 
replacement  of  any  truss  fittings.  No 
change  to  the  cost  estimate  of  the  final 
rule  is  necessary. 

Request  To  Reduce  Compliance  Times 

One  commenter  (the  Civil  Aviation 
Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom)  requests  that  the  compliance 
time  for  the  proposed  actions  be 
reduced.  Specifically,  the  CAA  suggests 
that  the  inspections  be  performed  at  3- 
month  intervals  and  the  latch  support 
fittings  replaced  within  12  months.  In 
support  of  its  recommendation,  the 
commenter  refers  to  a  report  of  an  8- 
inch  crack  foimd  in  a  latch  support 
fitting  on  a  Boeing  Model  747  series 


airplane.  The  fitting  had  been  inspected 
twice  in  a  6-month  period;  no  crack  had 
been  found  during  the  first  inspection. 
The  commenter  suggests  that,  based  on 
the  reported  incident,  such  reduced 
compliance  times  would  be  more 
realistic. 

The  FAA  does  not  concur  with  the 
request  to  reduce  the  compliance  times. 
The  FAA  finds  that  the  proposed  18- 
month  replacement  threshold  will 
provide  an  acceptable  level  of  safety 
because  of  the  fail-safe  capability 
resulting  from  multiple  latch  support 
fittings.  In  addition,  the  18-month 
compliance  time  will  allow  for  the 
fittings  to  be  replaced  during  scheduled 
maintenance  at  regular  maintenance 
bases,  thereby  minimizing  the  impact  on 
affected  operators.  The  FAA  recognizes 
the  CAA's  jurisdiction  and  authority  to 
require  accomplishment  within  its 
suggested  inspection  interval  and 
replacement  threshold  on  affected 
airplanes  within  the  United  Kingdom. 

Comment  Concerning  Availability  of 
Materials 

One  commenter  states  that- the  18- 
month  replacement  threshold  required 
by  this  AD  should  not  present  a 
scheduling  problem  provided  that 
materials  are  available  from  the 
manufacturer. 

At  this  time,  the  FAA  is  not  aware  of 
any  scheduling  difficulties  that  may 
delay  operators'  acquisition  of  the 
required  materials  for  timely 
compliance  with  this  AD. 

Change  to  the  Rule 

Operators  should  note  that  new 
paragraph  (b)  of  the  final  rule  has  been 
revised  to  include  an  additional  source 
of  service  information  for 
accomplishment  of  the  replacement. 
This  change  allows  operators  to  replace 
the  support  fittings  in  accordance  with 
Boeing  Service  Bulletin  747-53A2377, 
Revision  1,  dated  January  28, 1993,  in 
addition  to  the  other  cited  versions  of 
alert  service  bulletin. 

Conclusion 

After  careful  review  of  the  available~~^ 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  200  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
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The  FAA  estimates  that  115  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

The  inspections  that  currently  are 
required  by  AD  93-02-16,  and  retained 
in  this  AD,  take  approximately  31  work 
hours  per  airplane,  per  inspection  cycle, 
to  accomplish,  at  an  average  labor  rsfte 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  inspections  on  U.S.  operators 
is  estimated  to  be  $213,900,  or  $1,860 
per  airplane,  per  inspection  cycle. 

The  new  action  (replacement  of  the 
latch  support  fittings)  that  is  required  by 
this  AD  will  take  approximately  1,019 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $20,917  per  airplane 
($12,888  for  all  aft  door  fittings;  $8,029 
for  all  forward  door  fittings).  Based  on 
these  figures,  the  cost  impact  of  the  new 
replacement  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$9,436,555,  or  $82,057  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  vaiious 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8500  (58  FR 
11190.  February  24,  1993),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-10739,  to  read  as 
follows: 

98-18-23    Boeing:  Amendment  39-10739. 
Docket  97-NM-47-AD.  Supersedes  AD 
93-02-16.  Amendment  39-8500. 

Applicability:  Model  747  series  airplanes, 
line  numbers  1  through  200  inclusive;  having 
7079-T6  aluminum  latch  support  fittings; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  cargo  door  from  opening 
while  the  airplane  is  in  flight,  which  could 
result  in  rapid  decompression  of  the  airplane, 
accomplish  the  following: 

Restatement  of  the  Requirements  of  this  AD 
93-02-16 

(a)  Within  60  days  after  March  1 1 .  1993 
(the  effective  date  of  AD  93-02-16. 
amendment  39-8500),  perform  a  high 
frequency  eddy  current  (HFEC)  inspection  to 
detect  cracking  on  all  surfaces  of  the  upper 
recess  in  each  7079-T6  aluminum  latch 
support  fitting  of  the  cargo  doorway,  in 
accordance  with  Boeing  Service  Bulletin 
747-53A2377,  Revision  1,  dated  January  28, 
1993,  or  Revision  2,  dated  October  6, 1994. 
After  the  effective  date  of  this  AD,  only 
Revision  2  of  the  service  bulletin  shall  be 
used. 

Note  2:  Boeing  Service  Bulletin  747- 
53A2377.  Revision  2,  dated  October  6, 1994, 
references  Boeing  Service  Bulletin  747-53- 
2200,  Revision  1,  dated  November  16, 1979, 


as  an  additional  source  of  service  information 
for  the  replacement  of  these  fittings. 

(1)  If  any  cracking  is  found  on  any  fitting, 
prior  to  further  flight,  replace  the  cracked 
fitting  with  a  new  7075-T73  aluminum  latch 
support  fitting  in  accordance  with  Boeing 
Service  Bulletin  747-53A2377.  Revision  1, 
dated  January  28, 1993.  or  Revision  2.  dated 
October  6, 1994.  After  the  effective  date  of 
this  AD,  only  Revision  2  of  the  service 
bulletin  shall  be  used. 

(2)  If  no  cracking  is  found  on  any  fitting, 
repeat  the  HFEC  inspection  thereafter  at 
intervals  not  to  exceed  18  months  until  the 
requirements  of  paragraph  (b)  of  this  AD  are 
accomplished. 

New  Requirements  of  This  AD 

(b)  Within  18  months  after  the  effective 
date  of  this  AD.  replace  all  7079-T6 
aluminum  latch  support  fittings  with  new 
7075-T73  fittings,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-53A2377,  dated 
December  10, 1992,  Boeing  Service  Bulletin 
747-53A2377.  Revision  1,  dated  )anuary  28, 
1993,  or  Boeing  Service  Bulletin  747- 
53A2377,  Revision  2,  dated  October  6. 1994. 
Replacement  of  all  latch  support  fittings 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(c)  As  of  the  effective  date  of  this  AD,  no 
operator  shall  install  any  7079-T6  aluminum 
latch  support  fitting  of  the  cargo  door  on  any 
airplane. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  CerUfication  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
53A2377,  dated  December  10, 1992;  Boeing 
Service  Bulletin  747-53A2377,  Revision  1. 
dated  January  28, 1993;  or  Boeing  Service 
Bulletin  747-53A2377,  Revision  2,  dated 
October  6, 1994. 

(1)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-53A2377, 
dated  December  10, 1992,  and  Boeing  Service 
Bulletin  747-53A2377,  Revision  2,  dated 
October  6, 1994,  is  approved  by  the  Director 
of  the  Federal  Register,  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-53A2377, 
Revision  1,  dated  January  28, 1993,  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  March  11, 1993  (58  FR 
11190,  February  24, 1993). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
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Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
October  20, 1998. 

Issued  in  Renton,  Washington,  on  August 
28, 1998. 
Vi  L.  Lipski, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-24247  Filed  9-14-98;  8:45  am) 

BtLUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-156-AD;  Amdt  39- 
10740;  AD  98-18-24] 

R1N  2120-nAA&4 

Airwortttiness  Directives;  Airbus 
Industrie  Model  A320  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
repetitive  inspections  to  detect  cracking 
in  the  inner  flange  of  door  frame  66,  and 
corrective  actions,  if  necessary.  This 
amendment  also  provides  for  an 
optional  terminating  action  for  the 
repetitive  inspections.  This  amendment 
is  prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  speciBed  by  this  AD  are 
intended  to  correct  fatigue  cracking  in 
the  inner  flange  of  door  frame  66,  which 
could  result  in  reduced  structural 
integrity  of  the  airplane. 
DATES:  Eflective  October  20, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  20, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Offlce  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  series  airplanes  was 
published  in  the  Federal  Register  on 
May  12, 1998  (63  FR  26102).  That  action 
proposed  to  require  repetitive 
inspections  to  detect  cracking  in  the 
inner  flange  of  door  frame  66,  and 
corrective  actions,  if  necessary.  That 
action  also  proposed  to  provide  for  an 
optional  terminating  action  for  the 
repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  intent  of 
the  proposed  rule. 

Request  To  Allow  Flight  With  Kno%vn 
Cracks 

One  commenter,  the  manufacturer, 
requests  that  the  proposed  AD  be 
revised  to  allow  operators  to  continue 
operation  of  an  unrepaired  airplane 
following  detection  of  cracks,  utilizing 
the  follow-on  inspections  and 
conditions  described  in  Airbus  Service 
Bulletin  A32O-53-1071.  The  commenter 
states  that  the  follow-on  inspection 
intervals  are  based  on  fatigue  test  results 
and  calculations  of  the  crack 
propagation  rate,  depending  on  the 
crack  length.  The  commenter  also  states 
that  the  structure  of  the  Airbus  Model 
A320  series  airplane  is  classifled  as 
damage  tolerant.  Additionally,  the 
commenter  notes  that  the  inspection 
program  specified  in  the  service  bulletin 
was  developed  in  order  to  prevent  the 
need  for  extensive  repairs  of  the 
airjjlane. 

The  FAA  does  not  concur.  It  is  the 
FAA's  policy  to  require  repair  of  known 
cracks  prior  to  further  flight,  except  in 
certain  cases  of  unusual  need,  as 
discussed  below. 

This  policy  is  based  on  the  fact  that 
such  damaged  airplanes  do  not  conform 
to  the  FAA  certificated  type  design,  and 
therefore,  are  not  airworthy  until  a 
properly  approved  repair  is 
incorporated.  While  recognizing  that 
repair  deferrals  may  be  necessary  at 
times,  the  FAA  policy  is  intended  to 
minimize  adverse  human  factors 
relating  to  the  lack  of  refiability  of  long- 
term  repetitive  inspections,  which  may 


reduce  the  safety  of  the  type  certificated 
design  if  such  repair  deferrals  are 
practiced  routinely. 

As  noted  above,  the  FAA's  policy 
regarding  flight  with  known  cracks  does 
allow  deferral  of  repairs  in  certain  cases, 
if  there  is  an  unusual  need  for  a 
temporary  deferral.  Unusual  needs 
include  such  circumstances  as 
legitimate  difficulty  in  acquiring  parts  to 
accomplish  repairs.  Under  such 
conditions,  the  FAA  may  allow  a 
temporary  deferral  of  the  repair,  subject 
to  a  stringent  inspection  program 
acceptable  to  the  FAA.  The  FAA 
acknowledges  that  the  manufacturer  has 
specified  inspection  intervals  that  are 
intended  to  allow  continued  operation 
with  known  cracks,  and  to  prevent  the 
need  for  extensive  repairs.  However, 
since  the  FAA  is  not  aware  of  any 
unusual  need  for  repair  deferral  in 
regard  to  this  AD,  the  FAA  has  not 
evaluated  these  inspection  intervals. 

Additionally,  the  FAA  policy  applies 
to  airplanes  certificated  to  damage 
tolerance  evaluation  regulations  as  well 
as  those  not  so  certificated.  Therefore, 
the  commenter's  statement  that  "the 
Airbus  Model  A320  airplane  structure  is 
classified  as  damage  tolerant"  is  not 
relevant  to  the  application  of  the  FAA's 
poHcy  in  this  regard. 

The  FAA  considers  the  compliance 
times  in  this  AD  to  be  adequate  to  allow 
operators  to  acquire  parts  to  have  on 
hand  in  the  event  that  a  crack  is 
detected  diuing  inspection.  Therefore, 
the  FAA  has  determined  that,  due  to  the 
safety  implications  and  consequences 
associated  with  such  cracking,  any 
subject  area  that  is  found  to  be  cracked 
must  be  repaired  or  modified  prior  to 
further  flight.  No  change  to  the  final  rule 
is  necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  132  Airbus 
Model  A320  series  airplanes  of  U.S. 
registry  will  be  affectwi  by  this  AD,  that 
it  will  take  approximately  8  work  hours 
per  airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $63,360,  or 
$480  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  asstmiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
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that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  modification,  it  would 
take  approximately  5  work  hours  per 
airplane  to  accomphsh  the  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  optional  modification  provided 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $300  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fiY)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-18-24  Airbus  Industrie:  Amendment  3&- 
10740.  Docket  97-NM-156-AD. 
Applicability:  Model  A320  series  airplanes 
on  which  Airbus  Modification  21778 
(reference  Airbus  Service  Bulletin  A320-53- 
1072,  dated  November  7, 1995,  as  revised  by 
Change  Notice  OA,  dated  July  5, 1996)  has 
not  been  accomplished,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  correct  fatigue  cracking  in  the  inner 
flange  of  door  frame  66.  left  and  right,  which 
could  result  in  reduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

(a)  Ptior  to  the  accumulation  of  20,000  total 
flight  cycles,  or  within  1  year  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  Perform  a  rotating  probe  eddy  current 
inspection  to  detect  cracking  around  the 
edges  of  the  gusset  plate  attachment  holes  of 
the  inner  flange  of  door  frame  66,  left  and 
right,  at  stringer  positions  F18,  P20,  P22,  PIS, 
P20,  and  P22,  in  accordance  with  Airbus 
Service  Bulletin  A32O-S3-1071,  dated 
November  7, 1995,  as  revised  by  Change 
Notice  OA,  dated  July  5, 1996.  If  any  crack 

is  detected,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate.  Repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  20,000  flight  cycles. 

(b)  Modification  of  the  gusset  plate 
attachment  holes  of  the  inner  flange  of  door 
frame  66,  left  and  right  (Airbus  Modification 
21778),  in  accordance  with  Airbus  Service 
Bulletin  A320-53-1072,  dated  November  7, 
1995,  as  revised  by  Change  Notice  OA,  dated 
July  5, 1996,  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Ins{)ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  International  Branch. 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1071.  dated  November  7, 1995,  as 
revised  by  Change  Notice  OA,  dated  July  5, 
1996.  This  incorpKjration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,"  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-234- 
087(B),  dated  October  20, 1996. 

(f)  This  amendment  becomes  effective  on 
October  20, 1998. 

Issued  in  Renton,  Washington,  on  August 
28,  1998. 

Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-24248  Filed  9-14-98;  8:45  am) 
BtLLMQ  CODE  4910-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-290-AD;  Amdt  39- 
10741;  AD  98-18-25] 

BIN  2120-AA64 

Irworthiness  Directives;  Fokker  Model 
F28  Mark  1000, 2000. 3000.  and  4000 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  1000,  2000,  3000,  and  4000  series 
airplanes,  that  requires  replacement  of 
certain  hinges  on  the  forward,  center, 
and  aft  cargo  doors  with  improved 
hinges.  This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  cargo 
door  hinges  caused  by  stress  corrosion 
or  fatigue  cracks,  which  could  result  in 
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decompression  of  the  airplane,  and 

possible  in-flight  separation  of  the  cargo 

door. 

dates:  Effective  October  20. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  20, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom  Fokker  Services  B.V.,  Technical 
Support  Department,  P.O.  Box  75047, 
1117  ZN  Schiphol  Airport,  the 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Rentdn,  Washington, 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F28  Mark  1000,  2000,  3000,  and 
4000  series  airplanes  was  published  in 
the  Federal  Register  on  December  18, 
1997  (62  FR  66317).  That  action 
proposed  to  require  replacement  of 
certain  hinges  on  the  forward,  center, 
and  aft  cargo  doors  with  improved 
hinges. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Request  To  Require  Revision  12  of 
Structural  Integrity  Program  (SIP) 

One  commenter  suggests  that  the  FAA 
revise  AD  91-05-10  to  require 
accomplishment  of  Revision  12  of  the 
F28  Structural  Integrity  Program  tSIP), 
rather  than  Revision  10.  The  commenter 
states  that  this  change  would  be  more 
effective  than  issuance  of  the  proposed 
AD,  which  requires  replacement  of  the 
cargo  door  hinges  in  accordance  with 
Fokker  Service  Bulletin  F28/52-110, 
dated  April  7, 1993.  The  commenter 
notes  that,  as  part  of  SIP  Items  52-30- 
09  and  52-30-10,  Revision  12  of  the  SIP 
specifies  a  reduction  in  the  inspection 
intervals  for  the  cargo  door  hinges, 
following  their  replacement  as 
described  in  Fokker  Service  Bulletin 
,  F28/52-110.  The  commenter  states  that 


this  reduction  indicates  that  the  hinges 
installed  per  the  service  bulletin  are  not 
significantly  improved  over  those 
previously  installed,  and  that  the 
actions  required  by  this  proposed  AD 
m^  be  obsolete. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  revise  AD  91- 
05-10  and  withdraw  this  proposed  AD. 
The  FAA  first  finds  it  necessary  to 
clarify  that  AD  93-13-04,  amendment 
39-8617  (58  FR  38513,  July  19, 1993), 
presently  requires  accomplishment  of 
Revision  10  of  the  SIP.  rather  than  AD 
91-05-10,  as  suggested  by  the 
commenter.  Based  on  information 
provided  by  the  manufacturer,  as  well 
as  further  review  of  SIP  Items  52-30-09 
and  52-30-10,  the  FAA  has  determined 
that  replacement  of  the  cargo  door 
hinges  is  necessary,  as  required  by  this 
AD.  in  order  to  adequately  address  the 
identified  unsafe  condition.  The  FAA 
may  also  consider  separate  rulemaking 
to  require  accomplishment  of  Revision 
12  of  the  SIP;  however,  no  change  to 
this  final  rule  is  necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  37  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  62  work 
hours  per  airplane  to  replace  the 
forward  cargo  door  hinge,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$5,740  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this 
replacement  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $350,020,  or 
$9,460  per  airplane. ' 

It  will  take  approximately  62  work 
hours  per  airplane  to  replace  the  center 
cargo  door  hinge,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  will  cost  approximately  $5,650  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  replacement  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $346,690,  or  $9,370  per  airplane. 

It  will  take  approximately  46  work 
hours  per  airplane  to  replace  the  aft 
cargo  door  hinge,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  will  cost  approximately  $6,470  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  replacement  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $341,510,  or  $9,230  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 


operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113,  44701. 

§39.13    [Amended]' 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-18-25    Fokker:  Amendment  39-10741. 
Docket  97-NM-290-AD. 
Applicability:  Model  F28  Mark  1000,  2000, 
3000,  and  4000  series  airplanes;  serial 
numbers  11003  through  11241  inclusive, 
11991.  and  11992;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
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provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  cargo  door  hinges 
caused  by  stress  corrosion  and/or  fatigue 
cracks,  which  could  result  in  decompression 
of  the  airplane,  and  possible  in-flight 
separation  of  the  cargo  door;  accomplish  the 
following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  replace  the  hinges  on  the 
forward,  center,  and  aft  belly  cargo  doors 
with  improved  hinges  in  accordance  with 
Part  1,  Part  2,  and  Part  3,  as  applicable,  of 
the  Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F28/52-110.  dated  April  7, 
1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  F28/52-110, 
dated  April  7, 1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Fokker  Services  B.V., 
Technical  Support  Department,  P.O.  Box 
75047, 1117  ZN  Schiphol  Airport,  the 
Netherlands.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  93-055  (A), 
dated  April  23, 1993. 

(e)  This  amendment  becomes  effective  on 
October  20, 1998. 


Issued  in  Renton,  Washington,  on  August 
28, 1998. 
Vi  L.  Lipski, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-24249  Filed  9-14-98;  8:45  am] 

BILUNQ  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-123-AD;  Amendment 
39-10737;  AD  98-18-21] 

RIN  2120-AA64 

Airworthiness  Directives; 
Construcciones  Aeronauticas,  S.A. 
(CASA)  Model  C-212  Series  Ajrpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  CASA  Model  C-212 
series  airplanes,  that  requires 
implementation  of  a  corrosion 
prevention  and  control  program  either 
by  accomplishing  specific  inspections 
or  by  revising  the  maintenance 
inspection  program  to  include  such  a 
program.  This  amendment  is  prompted 
by  reports  of  incidents  involving 
corrosion  and  fatigue  cracking  in 
transport  category  airplanes  that  are 
approaching  or  have  exceeded  their 
economic  design  goal;  these  incidents 
have  jeopardized  the  airworthiness  of 
the  affected  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  degradation  of  the  structiu-al 
capabilities  of  the  airplane  due  to  the 
problems  associated  with  corrosion. 
DATES:  Effective  October  20,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  20, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Construcciones  Aeronauticas.  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager. 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 


Lind  Avenue,  SW.,  Renton,  Washington 
98055-^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  CASA  Model  C- 
212  series  airplanes  was  published  in 
the  Federal  Register  on  February  5, 
1997  (62  FR  5350).  That  action  proposed 
to  require  implementation  of  a  corrosion 
prevention  and  control  program  either 
by  accomplishing  specific  inspections 
or  by  revising  the  maintenance 
inspection  program  to  include  such  a 
program. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Shorten  Initial  Compliance 
Time 

Several  commenters  request  that  the 
one  year  compliance  time  for 
accomplishment  of  initial  corrosion 
inspections,  as  specified  in  the 
proposed  AD,  be  shortened  to  be 
effective  immediately  upon  issuance  of 
the  AD.  The  commenters  consider  the 
one  year  period  for  implementation  of 
the  corrosion  prevention  and  control 
program  (CPCP)  to  be  too  long, 
unnecessary,  and  not  in  the  best 
interests  of  public  safety. 

The  FAA  does  not  conctir  with  the 
commenters'  request.  In  developing  an 
appropriate  compliance  time,  the  FAA 
considered  the  risk  to  the  affected 
airplanes,  as  well  as  the  magnitude  and 
complexity  of  the  CPCP.  The  FAA  does 
not  consider  the  risk  to  these  airplanes 
during  the  one  year  implementation 
period  to  be  great,  since  the  requirement 
to  implement  the  CPCP  does  not  stem 
from  a  specific  finding  of  serious 
corrosion  on  CASA  Model  C-212  series 
airplanes.  Rather,  the  CPCP  is  proactive 
in  nature,  in  that  it  establishes  a 
comprehensive  program  designed  to 
prevent  corrosion  from  developing  in 
the  future  to  the  point  that  it  could 
affect  safe  operation  of  these  airplanes. 

However,  the  FAA  does  consider  it 
necessary  to  allow  operators  sufficient 
time  for  implementation  of  the 
requirements  of  the  CPCP.  The  tasks  to 
be  accomplished  as  part  of  the  CPCP  are 
complex  and  time  consuming;  complete 
accomplishment  of  these  tasks  could 
require  an  elapsed  time  of  several 
weeks.  Given  the  magnitude  of  the 
CPCP  tasks  required  by  this  AD,  the 
FAA  considers  a  one  year  period  to  be 
appropriate,  to  allow  operators  time  to 
plan  for  implementation  of  these  tasks 
on  the  fleet  of  affected  airplanes. 
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In  light  of  these  factors,  the  FAA  has 
determined  that  no  change  to  the  final 
rule  is  necessary. 

Inspections  of  All  Airplanes  At  Least 
Once  Per  Year 

Several  commenters  request  that  the 
proposed  AD  be  revised  to  require 
accomplishment  of  the  initial  CPCP 
inspections  on  all  affected  airplanes  at 
a  minimum  rate  of  once  per  year.  The 
commenters  question  if  the  AD,  as 
proposed,  would  allow  accomplishment 
of  the  initial  inspection  over  an 
extended  period  of  time,  amounting  to 
up  to  ten  years  in  some  cases  (on  a  fleet 
often  or  more  airplanes).  The 
commenters  state,  if  this  is  the  case,  the 
proposed  AD  should  not  be 
implemented  in  this  way. 

The  FAA  infers  that  the  commenters 
are  concerned  about  the  length  of  time 
prior  to  accomplishment  of  the  initial 
CPCP  inspections  for  some  airplanes. 
However,  in  the  example  provided  by 
the  commenter,  an  operator  would  not 
necessarily  be  allowed  10  years  to 
accomplish  the  initial  inspections  in  the 
CPCP.  Rather,  the  schedule  for 
compliance  is  dependent  on  the  age  of 
the  airplane.  For  all  airplanes  over  15 
years  of  age,  this  AD  requires 
completion  of  the  initial  inspection  in 
no  more  than  4  years.  In  consideration 
of  the  amount  of  work  involved  in 
accomplishing  the  CPCP,  the  FAA 
considers  this  time  frame  to  be  justiHed. 
Operators  of  affected  airplanes  that  are 
newer  would  have  a  longer  time  to 
accomplish  the  initial  inspections. 
However,  as  newer  airplanes  are  less 
likely  to  have  corrosion  present,  the 
FAA  considers  this  longer  time  period 
to  be  appropriate  as  well. 

Additionally,  during  any  of  the  CPCP 
inspections  required  by  this  AD,  the 
inspection  schedule  for  airplanes  in  an 
operator's  fleet  is  also  dependent  on  any 
significant  corrosion  finding  (Level  2  or 
Level  3)  made  on  any  airplane  in  its 
affected  fleet.  For  example,  if  an 
operator  were  to  discover  Level  3 
corrosion  during  the  inspection  of  its 
first  airplane,  it  would  then  accomplish 
the  requirements  of  paragraph  (d)  of  the 
AD.  Paragraph  (d)  would  require  that 
operator  to  propose  to  the  FAA  a 
schedule  for  timely  inspection  of  the 
rest  of  its  fleet  of  affected  airplanes,  or, 
to  provide  data  to  the  FAA 
substantiating  that  such  a  finding  of 
Level  3  corrosion  is  an  isolated 
occurrence.  For  FAA  approval,  the 
proposed  inspection  schedule  would 
need  to  be  in  concert  with  the  severity 
of  the  corrosion  finding.  The  FAA 
considers  this  method  of  preventing  and 
controlling  corrosion  to  be  appropriate 
and  adequate  to  maintain  continued 


operational  safety  for  these  airplanes; 
therefore,  no  change  to  the  final  rule  is 
necessary. 

Request  To  Inspect  Airplanes  Prior  to 
Repairs 

Two  commenters  request  that  the 
proposed  AD  be  revised  to  require 
inspection  of  each  airplane  immediately 
preceding  any  repairs.  The  commenters 
state  that  such  a  requirement  would 
ensure  that  the  repairs  are  within  the 
standards,  and  so  that  the  airplane  may 
regain  its  airworthy  status.  The  FAA 
infers  that  the  commenter  may  be 
requesting  that  inspections  be 
accomplished  immediately  following 
any  repairs.  However,  the  FAA  does  not 
concur  with  such  a  request.  Following 
any  repairs,  existing  Federal  Aviation 
Regulations  already  require  assurance 
that  the  repairs  are  adequate  and  that 
the  airplane  is  in  an  airworthy 
condition.  Therefore,  requiring 
additional  inspection  of  the  repaired 
area  is  not  necessary. 

Request  To  Retire  Older  Airplanes 

Two  commenters  express  concern 
about  aging  airplanes  of  all  models,  and 
suggest  that,  if  airplanes  are  no  longer 
up  to  standards,  they  should  not  be 
allowed  to  operate  any  longer.  The 
commenters  further  state  that  time  is 
being  spent  to  fix  something  which  is 
constantly  being  updated.  With  the 
advent  of  new  technology,  the 
commenters  believe  that  better,  newer 
airplanes  would  be  available  as  a 
substitute  for  older  airplanes  which  no 
longer  meet  the  standards.  The  FAA 
acknowledges  the  concern  of  the 
commenters.  However,  the  purpose  of 
this  AD  is  to  address  the  identified 
unsafe  condition,  and  the  FAA  has 
determined  that  the  proposed 
requirements  are  adequate  for  that 
purpose.  Therefore,  prohibiting 
operation  of  affected  airplanes  is  not 
necessary  to  address  the  unsafe 
condition.  No  change  to  the  final  rule  is 
necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  41  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  It  will  take  an  average  of 
approximately  7  work  hours  per 
inspection  to  accomplish  the 
inspections  of  the  39  airplane  areas 
called  out  in  CASA  Document  CPCP 
C-212-PV01,  "C-212  Corrosion 


Prevention  and  Control  Program 
Document,"  dated  March  31, 1995;  this 
represents  a  total  average  of  413  work 
hours.  The  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
over  a  4-year  average  inspection  cycle  is 
estimated  to  be  $1,015,980,  or  $24,780 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
prudent  operators  would  accomplish 
the  required  actions  even  if  they  were 
not  reouired  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  AD.  As  a 
matter  of  law,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
AD'  makes  a  finding  of  an  unsafe 
condition,  this  means  that  the  original 
cost-beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 
required  actions  are  necessary  to  restore 
that  level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for-this  AD  would  be  redundant 
and  unnecessary. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  thte 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
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that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepeired  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-18-21    CASA:  Amendment  39-10737. 
Docket  9&-NM-123-AD. 
Applicability:  AW  Model  C-212  series 
airplanes,  certiflcated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  This  AD  references  CASA 
Document  Number  CPCP  C-212-PV01. 
"Corrosion  Prevention  and  Control  Program 
Document,"  dated  March  31, 1995,  for 
inspections,  compliance  times,  and  reporting 
requirements.  In  addition,  this  AD  specifies 
inspection  and  reporting  requirements 
beyond  those  included  in  the  Document. 
Where  there  are  differences  between  the  AD 
and  the  Document,  the  AD  prevails. 

Note  2:  As  used  throughout  this  AD,  the 
term  "the  FAA"  is  defined  differently  for 
different  operators,  as  follows: 
— For  those  operators  complying  with 
paragraph  (a),  OPTION  1,  of  this  AD,  the 
FAA  is  defined  as  "the  Manager  of  the 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate." 
— For  those  operators  operating  under 
Federal  Aviation  Regulations  (FAR)  part 


121  or  129  (14  CFR  part  121  or  part  129), 
and  complying  with  paragraph  (b), 
OPTION  2,  of  this  AD,  the  FAA  is  defined 
as  "the  cognizant  Principal  Maintenance 
Inspector  (PMI)." 
— ^For  those  operators  ojjerating  under  FAR 
part  91  or  125^(14  CFR  part  91  or  part  125), 
and  complying  with  paragraph  (b), 
OPTION  2,  of  this  AD,  the  FAA  is  defined 
as  "the  cognizant  Maintenance  Inspector  at 
the  appropriate  FAA  Flight  Standards 
office." 

To  prevent  degradation  of  the  structural 
capabilities  of  the  airplane  due  to  the 
problems  associated  with  corrosion  damage, 
accomplish  the  following: 

(a)  OPTION  1.  Except  as  provided  in 
paragraph  (b)  of  this  AD:  Complete  each  of 
the  corrosion  inspections  specified  in  section 
5.3  of  CASA  Document  Number  CPCP  C-212- 
PVOl,  "Corrosion  Prevention  and  Control 
Program  Document,"  dated  March  31, 1995 
(hereafter,  referred  to  as  "the  Document),  in 
accordance  with  the  procedures  defined  in 
the  Document  and  the  schedule  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 
Note  3:  A  "corrosion  inspection"  as 
defined  in  Section  5.1.  of  the  Document      , 
includes,  among  other  things,  gaining  access 
for  inspection,  performing  the  actual 
inspection  for  corrosion,  removing  corrosion, 
clearing  blocked  drains,  applying  corrosion 
inhibitory  and/or  water  displacement  fluid, 
and  other  follow-on  actions. 

Note  4:  Corrosion  inspections  completed  in 
accordance  with  the  Document  l>efore  the 
effective  date  of  this  AD  may  be  credited  for 
compliance  with  the  initial  corrosion 
insp>ection  requirements  of  paragraph  (a)(1) 
of  this  AD. 

Note  5:  Where  non-destructive  inspection 
(NDI)  methods  are  employed  when 
performing  a  Sf)ecial  Detailed  Inspection 
(DET),  in  accordance  with  Section  5.3  of  the 
Document,  the  standards  and  procedures 
used  must  be  acceptable  to  the  FAA   - 
Administrator  in  accordance  with  FAR 
section  43.13  (14  CFR  43.13). 

(1)  Complete  the  initial  corrosion 
inspection  of  each  area  of  each  airplane  zone 
specified  in  Section  5.3  of  the  Document  as 
follows: 

(i)  For  airplane  areas  that  have  not  yet 
reached  the  "Implementation  Age"  (lA)  as  of 
one  year  after  the  effective  date  of  this  AD, 
initial  compliance  must  occur  no  later  than 
the  lA  plus  the  (repeat)  "Interval." 

(ii)  For  airplane  areas  that  have  exceeded 
the  lA  as  of  one  year  after  the  effective  date 
of  this  AD,  initial  compliance  must  occur 
within  the  (repeat)  Interval  for  the  area, 
measured  from  a  date  one  year  after  the 
effective  date  of  this  AD. 

(iii)  For  airplanes  that  are  15  years  or  older 
as  of  one  year  after  the  effective  date  of  this 
AD,  initial  compliance  must  occur  for  all 
airplane  areas  within  one  (repeat)  Interval,  or 
within  4  years,  measured  firom  a  date  one 
year  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(iv)  Notwithstanding  paragraphs  (a)(l)(i), 
(a)(l)(ii),  and  (a)(l)(iii),  in  all  cases,  once  the 
initial  compliance  period  has  been 
established  for  each  airplane  area, 
accomplishment  of  the  initial  corrosion 
inspections  by  each  operator  must  occur  at  a 


minimum  rate  equivalent  to  one  airplane  piN_ 
year. 

Note  6:  This  minimum  rate  requirement 
may  cause  a  hardship  on  some  small 
operators.  In  those  circtmistances,  requests 
for  adjustments  to  the  implementation  rate 
will  be  evaluated  on  a  case-by-case  basis 
under  the  provision  of  paragraph  (h)  of  this 
AD. 

(2)  Repeat  each  corrosion  inspection  at  a 
time  interval  not  to  exceed  the  (repeat) 
Interval  specified  in  the  Document  for  that 
inspection. 

(b)  OPTION  2.  As  an  alternative  to  the 
requirements  of  paragraph  (a)  of  this  AD: 
Prior  to  one  year  after  the  effective  date  of 
this  AD,  revise  the  FAA-approved 
maintenance/inspection  program  to  include 
the  corrosion  prevention  and  control  program 
specified  in  the  Document;  or  to  include  an 
equivalent  program  that  is  approved  by  the 
FAA  In  all  cases,  the  initial  corrosion 
inspection  of  each  airplane  area  must  be 
completed  in  accordance  with  the 
compliance  schedule  specified  in 
paragraph(a)(l)  of  this  AD. 

(1)  Any  operator  complying  with  paragraph 
(b)  of  this  AD  may  use  an  alternative 
recordkeeping  method  to  that  otherwise 
required  by  FAR  91.417  (14  CFR  91.417)  or 
12.380  (14  CFR  121.380)  for  the  actions 
required  by  this  AD,  provided  it  is  approved 
by  the  FAA  and  is  included  as  a  revision  to 
the  FAA-approved  maintenance/inspection 
program. 

(2)  Subsequent  to  the  accomplishment  of 
the  initial  corrosion  inspection,  extensions  of 
the  (repeat]  Intervals  specified  in  the 
Document  must  be  approved  by  the  FAA. 

(c)  To  accommodate  unanticipated 
scheduling  requirements,  it  is  acceptable  for 
a  (repeat)  Interval  to  be  increased  by  up  to 
10%,  but  not  to  exceed  3  months.  The  FAA 
must  be  informed,  in  writing,  of  any  such 
extension  within  30  days  after  such 
adjustment  of  the  schedule. 

(d)(1)  If,  as  a  result  of  any  cotrosion 
inspection  conducted  in  accordance  with 
paragraph  (a)  or  (b)  of  this  AD,  Level  3 
corrosion  is  determined  to  exist  in  any 
airplane  area,  accomplish  either  paragraph 
(d)(l)(i)  or  (d)(l)(ii)  of  this  AD  within  7  days 
after  such  determination: 

(i)  Submit  a  report  of  that  determination  to 
the  FAA  and  complete  the  corrosion 
inspection  in  the  affected  airplane  area(s)  on 
all  Model  C-212  series  airplanes  in  the 
operator's  fieet;  or 

(ii)  Submit  to  the  FAA  for  approval  one  of 
the  following: 

(A)  A  proposed  schedule  for  performing 
the  corrosion  inspection(s)  in  the  affected 
airplane  area(s)  on  the  remaining  Model  C- 
212  series  airplanes  in  the  operator's  fleet, 
which  is  adequate  to  ensure  that  any  other 
Level  3  corrosion  is  detected  in  a  timely 
manner,  along  with  substantiating  data  for 
that  schedule:  or 

(B)  Data  substantiating  that  the  Level  3 
corrosion  found  is  an  isolated  occurrence,_ 

Note  7:  Notwithstanding  the  provisions  of 
Section  2  of  the  Docimient,  which  would 
permit  corrosion  that  otherwise  meets  the 
definition  of  Level  3  corrosion  (i.e.,  which  is 
determined  to  be  a  potentially  urgent 
airworthiness  concern  requiring  expeditious 
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action)  to  be  treated  as  Level  1  if  the  operator 
finds  that  it  "can  be  attributed  to  an  event  not 
typical  of  the  operator's  usage  of  airplanes  in 
the  same  fleet,"  this  paragraph  requires  that 
data  substantiating  any  such  finding  be 
submitted  to  the  FAA  (ref.  Note  2  of  this  AD) 
for  approval. 

(2)  The  FAA  may  impose  schedules  other 
than  those  proposed,  upon  finding  that  such 
changes  are  necessary  to  ensure  that  any 
other  Level  3  corrosion  is  detected  in  a 
timely  manner. 

(3)  Within  the  time  schedule  approved 
under  paragraph  (d)(1)  or  (d)(2)  of  this  AD, 
accomplish  the  corrosion  inspections  in  the 
affected  airplane  areas  of  the  remaining 
Model  C-212  series  airplanes  in  the 
operator's  fleet. 

(e)  If,  as  a  result  of  any  inspection  after  the 
initial  corrosion  inspection  conducted  in 
accordance  with  paragraph  (a)  or  (b)  of  this 
AD,  it  is  determined  that  corrosion  findings 
exceed  Level  1  in  any  area,  within  30  days 
after  such  determination,  implement  a 
means,  approved  by  the  FAA,  to  reduce 
future  findings  of  corrosion  in  that  area  to 
Level  1  or  better. 

(f)  Before  any  operator  places  into  service 
any  newly  acquired  airplane  that  is  subject 
to  the  requirements  of  this  AD,  a  schedule  for 
the  accomplishment  of  the  corrosion 
inspections  required  by  this  AD  must  be 
established  in  accordance  with  either 
paragraph  (f)(1)  or  (f)(2)  of  the  AD,  as 
applicable: 

(1)  For  airplanes  previously  maintained  in 
accordance  with  this  AD,  the  first  corrosion 
inspection  in  each  airplane  area  to  be 
performed  by  the  operator  must  be 
accomplished  in  accordance  with  either  the 
previous  operator's  schedule  or  the  new 
operator's  schedule,  whichever  would  result 
in  the  earlier  accomplishment  date  for  that 
inspection.  After  each  corrosion  inspiection 
has  been  performed  once,  each  subsequent 
inspection  must  be  performed  in  accordance 
with  the  new  operator's  schedule. 

(2)  For  airplanes  that  have  not  been 
previously  maintained  in  accordance  with 
this  AD,  the  first  corrosion  inspection  for 
each  airplane  area  to  be  performed  by  the 
new  operator  must  be  accomplished  prior  to 
further  flight,  or  in  accordance  with  a 
schedule  approved  by  the  FAA. 

(g)  Within  7  days  after  the  date  of  detection 
of  any  Level  3  corrosion,  and  within  3 
months  after  the  date  of  detection  of  any 
Level  2  corrosion,  submit  a  report  to  CASA 
of  $uch  findings,  in  accordance  with  Section 
7  of  the  Document. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  8:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 


(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(j)  The  inspections  and  submission  of 
report  shall  be  done  in  accordance  with 
CASA  Document  Number  CPCP  C-212- 
PVOl,  "Corrosion  Prevention  and  Control 
Program  Document,"  dated  March  31, 1995, 
which  includes  the  following  list  of  effective 
pages: 


Page  No. 

Date  shown  on 
page 

List  of  Effective  Page 
LEP.1. 

March  31.  1995 

Note:  The  document  number  is  indicated 
only  on  the  Title  page;  no  other  page  contains 
this  information.  This  incorp>oration  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  firom  Construcciones  Aeronauticas, 
S.A..  Getafe,  Madrid,  Spain.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Ronton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC 

Note  9:  The  subject  of  this  AD  is  addressed 
in  Spanish  airworthiness  directive  01/96. 
dated  April  30. 1996. 

(k)  This  amendment  becomes  effective  on 
October  20. 1998. 

Issued  in  Renton.  Washington,  on  August 
28. 1998. 
Vi  L.  Lipsld, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  98-24250  Filed  9-14-98;  8:45  am] 

BILLING  COOE  4910-13-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  98-ANE-07-AD;  Amendment 
3»-10753;  AD  98-19-11] 

RIN  2120-AA64 

Airworttitness  Directives;  Rolls-Royce 
Limited,  Aero  Division-Bristol/ 
S.N.E.C.M.A.  Olympus  593  Series 
Turtiojet  Engines 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Rolls-Royce  Limited,  Aero 
Division-Bristol/S.N.E.C.M.A.  Olympus 
593  series  turbojet  engines.  This  action 
requires  initial  and  repetitive  X-ray  and 


ultrasonic  inspections  of  exhaust 
diffuser  vanes  for  corrosion  and  cracks, 
and,  if  necessary,  removal  from  service 
of  cracked  exhaust  diffusers  and 
replacement  with  serviceable  parts.  This 
amendment  is  prompted  by  reports  of 
17  turbine  exhaust  diffuser  modules 
with  one  or  more  exhaust  diffuser  vanes 
cracked.  The  actions  specified  in  this 
AD  are  intended  to  prevent  exhaust 
diffuser  vane  feilure,  which  could  result 
in  an  adverse  efl^ect  on  the  engine  oil 
and  reheat  systems,  possibly  causing  an 
inflight  engine  shutdown  or  damage  to 
the  aircraft. 
DATES:  Effective  September  30, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
30, 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  16,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
07-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  niunber  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fixim  Rolls- 
Royce,  PO  Box  3,  Filton,  Bristol  BS12 
7QE,  England;  telephone  01-17-979- 
1234,  fax  01-17-979-7575.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jason  Yang.  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7747,  fax 
(781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recently  notified  the 
Federal  Aviation  Administration  (FAA) 
that  an  imsafe  condition  may  exist  on 
Rolls-Royce  Limited,  (R-R)Aero 
Division-Bristol/S.N.E.C.M.A.  Olympus 
593  Mk.  610-14-28  turbojet  engines. 
The  CAA  advises  that  they  have 
received  reports  of  17  ttirbine  exhaust 
diffuser  modules  containing  at  least  one 
cracked  exhaust  diffuser  vaine.  In  some 
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cases  the  exhaust  diffuser  vanes  peeled 
back  due  to  vane  leading  edge  cracking. 
If  the  exhaust  diffuser  vanes  peel  back, 
they  can  possibly  expose  the  engine  oil 
and  reheat  systems  imbedded  inside  the 
exhaust  diffuser  vane  and  result  in 
bearing  sump  damage.  There  are 
currently  no  affected  engines  operated 
on  aircraft  of  U.S.  registry.  This  AD. 
then,  is  necessary  to  require 
accomplishment  of  the  required  actions 
for  engines  installed  on  aircraft 
currently  of  foreign  registry  that  may 
someday  be  imported  into  the  U.S. 
Accordingly,  the  FAA  has  determined 
that  notice  and  prior  opportimity  for 
comment  are  unnecessary  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days.  This 
condition,  if  not  corrected,  could  result 
in  exhaust  diffuser  vane  failure,  which 
could  result  in  an  adverse  effect  on  the 
engine  oil  and  reheat  systems,  possibly 
causing  an  inflight  engine  shutdown  or 
damage  to  the  aircraft. 

R-R  has  issued  Service  Bulletin  (SB) 
No.  OL.593-72-9042-422.  Revision  1. 
dated  May  23, 1997,  that  specifies 
procedures  for  X-ray  inspections  of 
exhaust  diffuser  vanes  for  cracks  and 
corrosion,  and  if  found  cracked,  removal 
from  service  of  the  exhaust  diffuser  and 
replacement  with  a  serviceable  part.  In 
addition,  R-R  has  issued  SB  No. 
OL.593-72-9047-423,  dated  January  31, 
1997,  that  specifies  procedures  for 
ultrasonic  inspections  of  corroded 
exhaust  difiuser  vanes  for  leading  edge 
cracks,  and  if  the  exhaust  diffuser  fails 
inspection,  removal  from  service  of  the 
exhaust  diffuser  and  replacement  with  a 
serviceable  part.  The  CAA  classified 
these  SBs  as  mandatory  and  issued  ADs 
005-01-97  and  006-01-97  in  order  to 
assure  the  airworthiness  of  these 
engines  in  the  UK. 

This  engine  model  is  manufactured  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  registered  in  the  United 
States,  the  AD  requires  initial  and 
repetitive  X-ray  and  ultrasonic 
inspections  of  exhaust  diffiiser  vanes  for 


cracks  and  corrosion,  and,  if  necessary, 
removal  from  service  of  the  exhaust 
diffuser  and  replacement  with  a 
serviceable  part.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  SBs  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  urith  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-07-AD.'*  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  EK3T  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-19-11  Rolls-Royce  Limited,  Aero 
Divisioii-Bristol/S.N.E.CM.A.: 

Amendment  39-10753.  Docket  9»-ANE- 

07-AD. 
Applicability:  Rolls-Royce  Limited,  (R- 
RjAero  Division-Bristol/S.N.E.CM.A. 
Olympus  593  Mk.  610-14-28  hirbojet 
engines,  installed  on  but  not  limited  to 
British  Aerospace/Aerospatiale  Concorde 
series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AO.  The  request  should  include  an 
assessment  of  the  efiect  of  the  modification. 


49280        Federal  Register / Vol.  63,  No.  178 /Tuesday.  September  15.  1998 /Rules  and  Regulations 


alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  exhaust  diffuser  vane 
failure,  which  could  result  in  an  adverse 
effect  on  the  engine  oil  and  reheat  systems, 
possibly  causing  an  inflight  engine  shutdown 
or  damage  to  the  aircraft,  accomplish  the 
following: 

(a)  Perform  initial  and  repetitive  X-ray 
inspections  of  exhaust  diffuser  vanes  for 
cracks  and  corrosion,  in  accordance  with  R- 
R/S.N.E.C.M.A.  Service  Bulletin  (SB)  No. 
OL. 593-72-904 2-42 2,  Revision  1,  dated  May 
23, 1997,  as  follows: 

(1)  Perfonn  the  initial  inspection  at  the  first 
module  exposure  after  accumulating  5,000 
hours  time  since  new  (TSN). 

(2)  Thereafter,  perfonn  inspections  at  every 
module  exposure,  or  2,000  hours  time  in 
service  (TIS)  since  last  X-ray  inspection, 
whichever  occurs  later. 


(3)  If  an  exhaust  diffuser  vane  is  found 
cracked,  remove  the  exhaust  diffiiser  from 
service  and  replace  with  a  serviceable  part. 

(4)  If  any  evidence  of  corrosion  is  found, 
perform  an  ultrasonic  inspection  for  cracks  in 
accordance  with  paragraph  (b)  of  this  AD. 

(b)  Perform  initial  and  repetitive  ultrasonic 
inspections  for  corrosion  in  the  exhaust 
difftiser  vanes  in  accordance  with  R-R/ 
S.N.E.CM.A.  SB  No.  OL.593-72-9047-423, 
dated  January  31, 1997,  as  follows: 

(1)  Perform  the  initial  inspection  no  later 
than  1,000  hours  TIS  since  last  X-ray 
inspection  in  accordance  with  paragraph  (a) 
of  this  AD  if  no  cracks  are  detected  but 
corrosion  is  found. 

(2)  Thereafter,  perfonn  inspections  at 
intervals  not  to  exceed  250  hours  TIS  since 
last  ultrasonic  inspection,  or  1,000  hours  TIS 
since  an  X-ray  inspection  that  discovered  no 
cracks,  whichever  occurs  later. 

(3)  If  cracking  is  found,  remove  the  exhaust 
diffuser  from  service  and  replace  with  a 
serviceable  part. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  &t)m  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  aircraft  to 

a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

(e)  The  actions  required  by  this  AD  shall 
be  performed  in  accordance  with  the 
following  R-R  SBs: 


Doajment  No. 

Pages 

Revision 

Date 

OL.59a-72-9042-^22  

Total  pages:  5. 
OL  593-72-9047-423  

1-5 

1-7 

1 

Original  .. 

May  23.  1997. 
January  31.  1997. 

Total  pages:  7. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
bom  Rolls-Royce,  PO  Box  3,  Filton,  Bristol 
BS12  7QE,  England;  telephone  01-17-979- 
1234,  fax  01-17-979-7575.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

(f)  This  amendment  becomes  effective  on 
September  30, 1998. 

Issued  in  Burlington,  Mass.,  on  September 
3. 1998. 

David  A.  Downey.  ~ 

Assistant  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-24403  Filed  9-14-98;  8:45  am] 

BHJJNQ  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39- 

pocket  No.  98-NM-159-AD;  Amendment 
39-10756:  AD  98-19-16] 

RIN  2120-nAA64 

Airworthiness  Directives;  Aerospatiale 
Model  ATR72-212A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale  Model 
ATR72-212A  series  airplanes,  that 
requires  installation  of  bushings  on  the 
lower  attachment  fittings  of  the  flap 
support  beam.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  rupture  of  the  lower 
attachment  fittings  of  the  flap  support 
beam  due  to  fatigue,  and  consequent 
damage  to  the  flaps;  these  conditions 
could  result  in  reduced  controllability 
of  the  airplane. 
DATES:  Effective  October  20, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  20. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse.  Cedex  03, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW,»  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Aerospatiale 
Model  ATR72-212A  series  airplanes 
was  published  in  the  Federal  Register 
on  July  23, 1998  (63  FR  39538).  That 
action  proposed  to  require  installation 
of  bushings  on  the  lower  attachment 
fittings  of  the  flap  support  beam. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  4  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  25  work 
hours  per  airplane  to  accomplish  the 
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required  installation,  and  that  the 
average  labor  rate  is  $60  per  work  hoiu-. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  installation  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$6,000.  or  $1,500  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futxae  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  xmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation  - 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  pari  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113. 44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-19-16  Aerospatiale:  Amendment  39- 
10756.  Docket  98-NM-159-AD. 

Applicability:  Model  ATR72-212A  series 
airplanes,  on  which  Aerospatiale 
Modification  4831  has  not  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rupture  of  the  lower  attachment 
fittings  of  the  flap  support  beam  due  to 
fatigue,  and  consequent  damage  to  the  flaps, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  24.000  total 
flight  cycles,  or  within  500  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  install  bushings  on  the  lower 
attachment  fittings  of  the  flap  support  beam 
in  accordance  with  Avions  de  Transp>ort 
Regional  Service  Bulletin  ATR72-57-1020. 
dated  March  9, 1998. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  installation  shall  be  done  in 
accordance  with  Avions  de  Transport 
Regional  Service  Bulletin  ATR72-57-1020. 
dated  March  9, 1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Aerospatiale,  316  Route  de 
Bayonne.  31060  Toulouse,  Cedex  03.  France. 
Copies  may  l>e  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 


Avenue,  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington. 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  98-072- 
036(B),  dated  February  11, 1998,  as  revised 
by  Erratum  98-072-036(8),  dated  February 
25. 1998. 

(e)  This  amendment  becomes  effective  on 
October  20. 1998. 

Issued  in  Renton,  Washington,  on 
September  4, 1998. 
Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  96-24407  Filed  9-14-96;  8:45  am] 

BILUNQ  CODE  4t10-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ANM-12] 

Amendment  of  Class  E  Airspace; 
Price,  UT 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Price, 
UT,  Class  E  airspace  by  providing 
additional  controlled  airspace  to 
accommodate  the  development  of  a  new 
Standard  Instrument  Approach 
Procedure  (SIAP)  at  Carbon  County 
Airport. 

EFFECTIVE  DATE:  0901  UTC.  December  3, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ripley,  ANM-520.6,  Federal 
Aviation  Administration,  Docket  No. 
98-ANM-12, 1601  Lind  Avenue,  SW, 
Renton,  Washington.  98055-4056; 
telephone  number  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

History 

On  June  22. 1998.  the  FAA  proposed 
to  amend  Title  14.  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
revising  the  Price.  UT,  Class  E  airspace 
area  (63  FR  33881).  This  revision 
provides  the  additional  airspace 
necessary  to  encompass  the  holding 
pattern  for  the  new  GPS  Runway  36 
SIAP  for  the  Carbon  Coimty  Airport, 
Price.  UT.  Interested  parties  were 
invited  to  participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comm'&nts  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
£)atum  83.  Class  E  airspace  areas 
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extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Price,  UT, 
by  providing  the  additional  airspace 
necessary  to  fully  contain  new  flight 
procedures  at  Carbon  Coimty  Airport. 
This  modification  of  airspace  allows  the 
holding  pattern  and  the  transition 
procedure  for  the  new  SIAP  to  be  fully 
encompassed  within  controlled 
airspace.  The  intended  effect  of  this  rule 
is  designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
Instrument  Flight  Rules  (IFR)  at  the 
Carbon  County  Airport  and  between  the 
terminal  and  en  route  transition  stages. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regiilatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  IncorpK>ration  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANMUTE5  Price,  UT    [Revised] 

Price.  Carbon  County  Airport.  UT 

(Lat  39''36'43"  N.  long.  110''45'02"  W) 
Carbon  VOR/DME 
(Lat.  39''36'11"  N.  long.  110''45'13"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.3-mile 
radius  of  the  Carbon  VOR/DME.  and  within 
1.8  miles  each  side  of  the  200°  radial  of  the 
Carbon  VOR/DME  extending  from  the  4.3- 
mile  radius  to  7  miles  south  of  the  Carbon 
VOR/DME;  that  airspace  extending  upward 
from  1.200  feet  above  the  surface  bounded  by 
a.  line  beginning  at  lat.  39''50'00"  N.  long. 
lll'OO'OO"  W;  to  lat  39''45'00"  N,  long. 
110''30'00"  W;  to  lat.  39''05'00"  N.  long. 
IIO'SO'OO"  W;  to  lat.  39<'05'00"  N.  long. 
lll'OO'OO"  W;  to  lat.  39''21'00"  N.  long. 
111°05'00"  W;  thence  to  point  of  beginning; 
excluding  that  airspace  within  Federal 
Airways,  the  Mbab,  UT.  and  the  Salt  Lake 
City.  UT,  Class  E  airspace  areas. 
***** 

Issued  in  Seattle.  Washington,  on  August 
26. 1998. 

Glenn  A.  Adams,  m. 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
[FR  Doc.  98-24709  Filed  9-14-98;  8:45  am] 
BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-ACE-28] 

Amendment  to  Class  E  Airspace; 
Fairbury,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Fairbury  Municipal 
Airport,  Fairbury,  NE.  The  FAA  has 
developed  Global  Positioning  System 
(GPS)  Runway  (RWY)  17  and  RWY  35 
Standard  Instnmient  Approach 
Procedures  (SLAPs)  to  serve  Fairbury 
Municipal  Airport,  NE.  Additional 
controlled  airspace  extending  upward 
fit)m  700  feet  Above  Groimd  Level 
(AGL)  is  needed  to  accommodate  these 


SIAPs  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  this  airport.  The 
enlarged  area  will  contain  the  new  GPS 
RWY  17  and  GPS  RWY  35  SIAPs  in 
controlled  airspace.  The  intended  effect 
of  this  rule  is  to  provide  controlled 
Class  E  airspace  for  aircraft  executing 
the  GPS  RWY  17  and  GPS  RWY  35 
SIAPs  and  to  segregate  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  aircraft 
operating  in  visual  conditions. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC.  January  28, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  23, 1998. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Niunber  98- 
ACE-28,  601  East  12th  Street,  Kansas 
aty,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoius 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, . 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  Qty,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  GPS  RWY  17  and  GPS 
RWY  35  SIAPs  to  serve  the  Fairbury 
Municipal  Airport,  Fairbury,  NE.  The 
amendment  to  Class  E  airspace  at 
Fairbury,  NE,  will  provide  additional 
controlled  airspace  at  the  above  700  feet 
AGL  in  order  to  contain  the  new  SIAPs 
within  controlled  airspace,  and  thereby 
facilitate  separation  of  aircraft  operating 
under  Instrument  Flight  Rules.  The  area 
vtrill  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
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actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  v«rritten 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shoirid  identify  the  rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdravra 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-ACE-28."  The  postcard 
vfiW  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  wrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
.  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufiicient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103. 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  P.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997.  and  effective 
September  16, 1997,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earOi. 


ACE  NE  E5    Faiibury,  NE  (Revised) 

Fairbury  Municipal  Airport.  NE 

(Lat.  40''10'55"N.,  long.  97''10'04"W.) 
BUXBI  Waypoint 

(Lat.  40''06'40"N.,  long.  97»10'12"W.) 
That  airspace  extending  upward  from  700 
feet  above  me  surface  within  a  6.4-mile 
radius  of  Fairbury  Municipal  Airpwrt  and 
within  4  miles  each  side  of  the  360°  t)earing 
from  the  airport  extending  from  the  6.4-mile 
radius  to  9.6  miles  north  of  the  airport,  and 
within  4  miles  each  side  of  the  167'  bearing 
from  the  BUXBI  waypoint  extending  from  the 
6.4-mile  radius  to  4.3  miles  southeast  of  the 
BUXBI  waypoint 
•         •         *         *         * 

Issued  in  Kansas  City,  MO,  on  August  21, 
1998. 

Christopher  R.  Blum, 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  98-24708  Filed  &-14-98;  8:45  am) 

BILUNQ  COO€  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9&nAWP-26] 

Establishment  of  Class  E  Airspace; 
Wiliits,CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 

in  the  airport  location  of  a  Final  Rule 

that  was  published  in  the  Federal 

Register  on  August  12, 1998  (63  FR 

43074).  Airspace  Docket  No.  96-AWP- 

26. 

EFFECTIVE  DATE:  0901  UTC  October  8, 

1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Tonish,  Airspace  Speciahst, 

Airspace  Branch,  AWP-520,  Air  Traffic 

Division,  Western -Pacific  Region, 

Federal  Aviation  Administration,  15000 

Aviation  Boulevard,  Lawndale, 

California  90261,  telephone  (310)  725- 

6539. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  d8-21608. 
Airspace  Docket  No.  96-AWP-26, 
published  on  August  12, 1998  (63  FR 
43074),  established  a  Class  E  airspace 
area  at  Willits,  CA.  An  error  was 
discovered  in  the  airport  location  for  the 
Ells  Field-Willits  Municipal  Airport, 
Willits,  CA.  This  action  corrects  that 
error. 
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Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airport 
location  for  the  Class  E  airspace  area  at 
Ells  Field- Willits  Municipal  Airport, 
Willits,  CA,  as  published  in  the.  Federal 
Register  on  August  12. 1998  (63FR 
43074),  (Federal  Register  Document  98- 
21068;  page  43074,  colunm  3  is 
corrected  as  follows: 

§71.1    [Corrected] 


AWPCAE5    Willits,  CA  (New) 

By  removing  "Ells  Field-Willits  Municipal 
Airport,  AZ"  and  substituting  "Ells  Field- 
Willits  Municipal  Airport,  CA" 
•         *         •         *         * 

Issued  in  Los  Angeles,  California,  on^ 
AugusL24,  1998. 
Dawna  J.  Vicars, 

Assistant  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
|FR  Doc.  98-24711  Filed  9-14-98;  8:45  am] 
BILUNQ  CODE  491»-1»-M     . 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  DocKet  No.  95-iAWP-€] 

Realignment  of  VOR  Federal  Airway 
V-485:  San  Jose,  CA 

RIN  2120^A66 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  action  alters  Federal 
Airway  485  (V-485)  from  the  Priest,  CA, 
Very  High  Frequency  Omnidirectional 
Range  (VOR)  to  the  San  Jose  Very  High 
Frequency  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME).  The  FAA  is  taking  this  action  to 
improve  traffic  flow,  reduce  pilot  and 
controller  workload,  and  support  an 
instrument  approach  procedure.. 

EFFECTIVE  DATE:  0901  UTC,  December  3, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Nelson,  Airspace  and  Rules 
Division.  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

On  July  18. 1995.  the  FAA  proposed 
to  amend  14  CFR  part  71  to  alter  V-485 


from  the  Priest.  CA.  VOR  to  the  San 
Jose.  CA.  VOR/DME  (60  FR  36751). 

On  June  2, 1997,  the  FAA  published 
a  supplemental  notice  of  proposed 
rulemaking  (SNPRM)  in  the  Federal 
Register  which  modified  the  proposed 
new  routing  to  add  an  intersection  along 
V-485  between  the  Priest  VOR  and  the 
San  Jose  VOR/DME  (62  FR  29679). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  original 
proposal  or  the  amended  proposal  were 
received.  Except  for  editorial  changes, 
this  amendment  is  the  same  as  that 
proposed  in  the  SNPRM. 

Domestic  VOR  Federal  airways  are 
published  in  paragraph  6010(a)  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  airway  fisted  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  action  amends  14  CFR  part  71  by 
modifying  V— 485.  This  action  relocates 
V— 485  approximately  1  nautical  mile  to 
the  northeast  from  its  previous  routing, 
and  amends  the  Federal  airway  to  end 
at  the  San  Jose  VOR/DME.  This  action 
enhances  safety  and  reduces  pilot  and 
controller  workload,  while 
accommodating  the  concerns  of  airspace 
users. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febntary  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  mmiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.G.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Pamgraph  6010(a)    Domestic  Federal 
Airways 


V-485    [Revised] 

From  Ventura.  CA;  Fellows,  CA;  Priest,  CA; 
INT  Priest  306°  and  San  Jose  121°  radials; 
San  Jose,  CA.  The  airspace  within  W-289 
and  R-2519  more  than  3  statute  miles  west 
of  the  airway  centerline  and  the  airspace 
within  R-2519  below  5,000  feet  MSL  is 
excluded. 
*         *         *         •         * 

Issued  in  Washington,  DC,  on  September  8, 
1998. 
Reginald  C.  Matthews, 

Acting  Progmm  Director  for  Air  Traffic 

Airspace  Management. 

[FR  Doc.  98-24710  Filed  9-14-98;  8:45  am) 

BILUNQ  CODE  4910-13-P 


FOOD  AND  DRUG  ADMINISTRATION 

21  CFR  Part  178 

Indirect  Food  Additives:  Adjuvants, 
Production  aids,  and  Sanitizers 

CFR  Correction 

In  Title  21  of  the-Code  of  Federal 
Regulations,  parts  170  to  199,  revised  as 
of  April  1. 1998,  page  349,  §  178.2010  is 
corrected  in  the  table  in  paragraph  (b), 
in  the  entry  for  2,2*-Ethylidenebis(4,6- 
di-fert-butylphenol)  (CAS  Reg.  No. 
35958-30-6)  by  inserting  the  following 
between  the  words  "chapter"  and 
"food"  in  the  first  line  in  entry  10: 

§  178.2010    Antioxidants  and/or  stabilizers 
for  polymers. 
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Substance 


Limitations 


2,2'-Ethylidenebis(4,6-di-tert- 
butylphenyl)fluoroptiosphonite 
118337-09-0). 


(CAS      Reg.      No. 


For  use  only: 

1.  As  provided  in  §  175.105  of  ttiis  chapter. 

2.  In  all  polymers  used  in  contact  witti  food  of  types  I.  II,  IV-B,  Vl-A,  Vl-B,  Vll-B,  and 
VIII,  under  conditions  of  use  B  through  H  descritied  in  Tables  1  and  2  of 
§  176.170(c)  of  this  chapter  at  levels  not  to  exceed  0.25  percent  by  weight  of  poly- 
mers. 

3.  In  polypropylene  complying  with  §  177.1520(c)  of  this  chapter,  item  1.1;  in  contact 
with  food  of  types  III,  IV-A,  V,  Vll-A,  and  IX,  under: 

(a)  Conditions  of  use  B  through  H  descrit>ed  in  Tables  1  and  2  of  §  176.170(c)  of  this 
chapter  at  levels  not  to  exceed  0.25  percent  by  weight  of  the  polymer;  or 

(b)  Condition  of  use  A,  limited  to  levels  not  to  exceed  0.1  percent  by  weight  of  the 
polymer;  provided  that  the  food-contact  surface  has  an  average  thickness  not  ex- 
ceeding 375  micrometers  (0.015  inch). 

4.  In  olefin  copolymers  complying  with  §  177.1520(c)  of  this  chapter,  items  3.1a  or 
3.2a,  and  containing  not  less  than  85  percent  by  weight  of  polymer  units  derived 
from  propylene,  in  contact  with  food  of  types  III,  IV-A,  V,  Vlt-A,  and  IX,  and  under: 

(a)  Conditions  of  use  C  through  G,  described  in  Tables  1  and  2  of  §  176.170(c)  of  this 
chapter,  limited  to  levels  no  greater  than  0.2  percent  by  weight  of  the  copolymers; 
or 

(b)  Conditions  of  use  A,  B,  and  H,  limited  to  levels  no  greater  than  0.1  percent  by 
weight  of  the  olefin  copolymers;  provided  that  the  food-contact  surface  has  an  aver- 
age thickness  not  exceeding  375  micrometers  (0.015  inch). 

5.  In  olefin  polymers  complying  with  §  177.1520(c)  of  this  chapter,  items  1.2  or  1.3  in 
contact  with  food  of  types  III,  tV-A.  V,  Vll-A,  and  IX.  under  conditions  of  uSe  A 
through  H,  described  in  Tables  1  and  2  of  §  176.170(c)  of  this  chapter  at  levels  not 
to  exceed  0.1  percent  by  weight  of  the  polymers;  provided  that  the  food-contact 
surface  has  an  average  thickness  not  exceeding  375  micrometers  (0.015  inch). 

6.  In  polyethylene  complying  with  §  177.1520(c)  of  this  chapter,  items  2.1  or  22,  hav- 
ing a  density  of  not  less  than  0.94,  in  contact  with  food  of  types  III,  IV-A,  V,  Vll-A. 
and  IX,  and  under: 

(a)  Conditions  of  use  B  through  H,  described  in  Tables  1  and  2  of  §  176.170(c)  of  this 
chapter  limited  to  levels  not  to  exceed  0.2  percent  by  weight  of  the  polymers;  or 

(b)  Condition  of  use  A,  descrit>ed  in  Tables  1  and  2  of  §  176.170(c)  of  this  chapter, 
limited  to  levels  not  to  exceed  0.1  percent  by  weight  of  the  polymer;  provided  that 
the  food-contact  surface  has  an  average  thickness  not  exceeding  125  micrometers 
(0.005  inch). 

7.  In  olefin  copolymers  complying  with  §  177, 1520(c)  of  this  chapter,  items  3.1a,  3.1b, 
3.2a,  or  3.2b,  containing  not  less  than  85  percent  by  weight  of  polymer  units  de- 
rived from  ethylene  and  having  a  density  of  not  less  than  0.94,  in  contact  with  food 
of  types  III,  IV-A,  V,  Vll-A,  and  IX,  and  under: 

(a)  Conditions  of  use  C  through  G,  described  in  Tables  1  and  2  of  §  176.170(c)  of  this 
chapter  limited  to  levels  not  to  exceed  0.2  percent  by  weight  of  the  copolymers;  or 

(b)  Conditions  of  use  A,  B,  and  H,  limited  to  levels  not  to  exceed  0.1  percent  by 
weight  of  the  copolymers;  provided  that  the  food-contact  surface  has  an  average 
thickness  not  exceeding  125  micrometers  (0.005  inch). 

8.  In  olefin  polymers  complying  with  §  177.1520(c)  of  this  chapter,  items  3.1a.  3.1b. 
3.2a,  or  3.2b  containing  not  less  than  85  percent  by  weight  of  polymer  units  derived 
from  ethylene,  in  contact  with  food  of  types  III,  IV-A,  V,  Vli-A,  and  IX,  under  condi- 
tions of  use  A  through  H,  as  descnbed  in  Tables  1  and  2  of  §  176.170(c)  of  this 
chapter  at  levels  not  to  exceed  0.1  percent  by  weight  of  the  copolymer;  provkJed 
that  the  •  •  • 


BILUNG  CODE  1505-01-0 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 


of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  October  1998. 

EFFECTIVE  DATE:  October  1,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 


free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326^024.) 

SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial       "" 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets.  . 
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Two  sets,  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  Ixmip  sum  interest 
assumptions  for  valuing  benefits  in 
plans  vsrith  valuation  dates  during 
October  1998. 

For  annuity  benefits,  the  interest 
assumptions  will  be  5.40  percent  for  the 
first  25  years  following  the  valuation 
date  and  5.25  percent  thereafter.  For 
benefits  to  be  paid  as  lump  sums,  the 
interest  assimiptions  to  be  used  by  the 
PBGC  will  be  4.00  percent  for  the  period 
during  which  a  benefit  is  in  pay  status 
and  during  any  years  preceding  the 
benefit's  placement  in  pay  status.  These 
annuity  and  lump  sum  interest 
assumptions  are  unchanged  from  those 
in  efiect  for  September  1998. 


The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment- 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  October  1998,  the  PBGC  finds 
that  good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  elective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 


amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance,  Pensions. 
In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341, 1344, 1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  60  is 
added  to  Table  II,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


_  Appendix  B  to  Part  4044 — Interest  Rates  Used  To  Value  Annuities  and  Lump  Sums 

Table  I.— Annuity  Valuations 

[This  table  sets  forth,  for  each  Indicated  calendar  month,  the  interest  rates  (denoted  by  //,  h and  refen'ed  to  genefaljy  as  I,)  assumed  to  be 

in  effect  t>etween  specified  anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  anniversaries  are  specified  in  the 
columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date.] 


For  valuation  dates  occurring  in  the  montti — 

The  values  of  it  are: 

ii 

for  f- 

4                for  f  - 

i, 

for  t  = 

•                             •                             * 
October  1998 

• 

.0540 

1-25 

•                                                          • 

.0525                >25 

N/A 

• 

N/A 

Table  II.— Lump  Sum  Valuations 

[In  using  this  tat>le:  (1)  For  t)enefits  for  which  the  participant  or  twneficiary  is  entitled  to  t>e  in  pay  status  on  the  valuation  date,  the  immediate  an- 
nuity rate  shaB  apply;  (2)  For  benefits  for  which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  0  <y  <  n,),  interest  rate  //  shall 
apply  from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate  shaii  apply;  (3)  For  benefits  for  which  the  de- 
ferral period  is  y  years  (where  y  is  an  Integer  and  n,  <  y  <  n,  +  n^),  interest  rate  t  shall  apply  from  the  valuation  date  for  a  period  of  y-  n, 
years,  interest  rate  //  shall  apply  for  the  following  n,  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (4)  For  benefits  for  which 
the  deferral  period  is  y  years  (where  y  is  an  integer  and  y  >  ni  ■*■  ni),  interest  rate  h  shall  apply  from  the  valuation  date  for  a  period  of 
y-  n,  -  n2  years.  Interest  rate  h  shall  apply  for  the  following  n^  years,  interest  rate  //  shall  apply  for  the  following  n,  years,  and  thereafter  the 
immediate  annuity  rate  shall  apply.] 


Rate  set 

For  plans  with  a  valuation 
date 

On  or  after         Before 

Immediate 

annuity  rate 

(percent) 

Deferred  annuities  (percent; 

ii 

h 

ij 

ni 

n2 

60  .... 

• 

•                                                                • 

10-1-98          11-1-98 

* 

4.00 

4.00 

• 

4.00 

• 

4.00 

7 

• 

8 

Issued  in  Washington,  DC,  on  this  3rd  day 
of  September  1998. 
David  M.  Strauss, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 
(FR  Doc.  98-24635  Filed  9-14-98;  8:45  am] 

BILUNQ  CODE  770S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD  08-98-041] 

Drawbridge  Operation  Regulation; 
Green  River 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 


summary:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Paducah 
&  Louisville  Railroad  Bridge  at  Mile 
94.8,  across  the  Green  River.  This 
deviation  amends  the  federal 
drawbridge  operation  regulations  to 
allow  the  drawbridge  to  remain  closed 
from  September  1, 1998  through 
October  30, 1998  during  planned  repair 
periods.  The  planned  repairs  include 
replacement  of  the  bridge's  lift  motors. 
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The  repairs  will  take  approximately  five 
days,  however  the  exact  dates  are 
unknown  at  this  time  due  to  river 
conditions  and  material  delivery 
matters. 

DATES:  The  deviation  is  effective  from 
September  1, 1998  through  October  30, 
1998. 

ADDRESSES:  Documents  associated  with 
this  action  are  available  for  review  at  the 
office  of  Director  Western  Rivers 
Operations  (ob)  Eighth  Coast  Guard 
District,  1222  Spruce  Street,  St.  Louis, 
MO  63103,  Room  2.107F  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Eighth  Coast  Guard 
District,  314-539-3900,  Ext.  378. 
SUPPLEMENTARY  INFORMATION:  The 
Paducah  &  Louisville  Railroad  Bridge  is 
a  bascule  bridge  that  provides  a  vertical 
clearance  of  41.3  feet  above  normal  pool 
in  the  closed-to-navigation  position.  • 
Navigation  on  the  waterway  consists  of 
commercial  tows  and  recreational 
watercraft.  This  change  in  drawbridge 
operation  has  been  coordinated  with  the 
coinmercial  waterway  industry  and 
fleeting  operations  in  the  area.  During 
normal  river  stages  most  vessels  are  able 
to  pass  beneath  the  closed  span.  In  order 
to  replace  the  lift  motors,  the  moveable 
bascule  leaf  must  be  maintained  in  the 
closed  to  navigation  position.  Since  the 
river  level  during  September  is  at  or 
near  pool  stage  the  closure  is  not 
expected  to  prevent  vessels  from 
passing  beneath  the  closed  span.  If  the 
river  level  is  above  normal  pool,  the 
bridge  repair  will  be  postponed  until 
normal  pool  level  is  reached. 

This  deviation  is  for  a  planned  repair 
period  sometime  in  September  or 
October  1998.  The  bridge  will  open  on 
demand  except  during  the 
approximately  5  day  repair  period  when 
work  will  be  in  progress.  The  exact 
dates  for  this  period  could  not  be 
determined  due  to  the  uncertainty  of 
when  materials  vrill  be  delivwed.  A 
minimum  of  two  weeks  advance  notice 
will  be  provided  to  the  Coast  Guard 
prior  to  start  of  work  so  that  appropriate 
notification  to  mariners  can  be  made. 
The  actual  dates  for  the  drawbridge 
closure  will  be  published  in  the  Local 
Notice  to  Mariners  and  included  in  the 
Broadcast  Notice  to  Mainers.  Interested 
parties  may  contact  the  Roger  K. 
Wiebusch,  DWRO  Bridge  Branch  at 
314-539-3900  ext.  3  between  8:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday 
for  dates  of  closure.  The  drawbridge 
operation  regulations,  when  not 
amended  by  a  deviation,  require  that  the 
drawbridge  open-on-demand. 


A  temporary  deviation  from  the 
normal  operation  of  the  bridge  was 
requested  in  order  to  perform  necessary 
maintenance  work  on  the  bridge.  The 
work  consists  of  replacing  the  bridge's 
lift  motors.  The  repairs  are  essential  to 
the  continued  safe  operation  of  the 
drawbridge. 

The  District  Commander  has, 
therefore,  issued  a  deviation  from  the 
regulations  in  33  CFR  117.5  authorizing 
the  Paducah  &  Louisville  Railroad 
Bridge  across  the  Green  River  to  remain 
in  the  closed  to  navigation  position 
during  planned  repair  periods  occurring 
between  September  1, 1998  and  October 
30,  1998. 

Dated:  August  21, 1998. 
Paul  J.  Pluta. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
[PR  Doc.  98-24705  Filed  9-14-98;  8:45  am) 
BILLING  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD09-98-003] 

RIN-2115-AE47 

Drawbridge  Operation  Regulations; 
Sheboygan  River,  Wl 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  is  changing 
the  regulation  governing  the  operation 
of  the  Eighth  Street  bridge  at  mile  0.69 
over  the  Sheboygan  River  in  Sheboygan, 
WI. 

The  revised  regulation  wrill  restrict 
bridge  openings  for  recreational  vessel 
traffic  during  peak  vehicular  traffic 
hours.  Also,  a  permanent  wrinter 
operating  schedule  is  established  with 
this  final  rule. 

DATES:  This  regulation  is  effective 
October  15. 1998. 

ADDRESSES:  Documents  concerning  this 
regulation  are  available  for  inspection 
and  copying  at  1240  East  Ninth  Street, 
Room  2019,  Cleveland,  OH  44199-2060 
between  6:30  a.m,  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (216)  902- 
6084. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scot  M.  Striffler,  Project  Manager, 
Bridge  Branch  at  (216)  902-6084. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

The  Coast  Guard  published  a  notice  of 
proposed  rulemaking  (NPRM)  which 


appeared  in  the  Federal  Register  on 
June  3,  1998  (63  FR  30160).  The  Coast 
Guard  received  no  comments  or  letters 
to  the  proposed  rulemaking.  No  public 
hearing  was  requested  and  none  was 
held. 

Background  and  Purpose 

The  proposed  schedule  was  submitted 
to  the  Coast  Guard  by  the  Qty  of 
Sheboygan,  WI  to  address  congestion 
problems  at  the  bridge.  The  bridge  is 
currently  required  to  open  on  signal  at 
10  minutes  after  the  hour,  on  the  half- 
hour,  and  at  10  minutes  before  the  hour, 
Monday  through  Saturday,  between  the 
hours  of  6:10  a.m.  and  7:10  p.m.  There 
was  no  requested  change  to  the  current 
hours,  but  the  City  asked  that  the  bridge 
not  be  required  to  open  between  7:30 
a.m.  and  8:30  a.m.,  between  12  p.m.  and 
1  p.m.,  and  between  4:30  p.m.  and  5:30 
p.m.,  Monday  through  Friday,  to  relieve 
vehicular  traffic  congestion.  The  Eighth 
Street  bridge  is  considered  the  primary 
roadway  to  the  downtown  central 
business  district,  which  has  grown 
considerably  since  1995,  attracting  an 
increase  in  vehicle  traffic  across  the 
bridge. 

Vehicular  traffic  count  data  suppUed 
by  the  City  indicated  that  traffic  volume 
was  at  its  highest  during  the  hours 
identified  above.  The  traffic  data  was 
weighed  against  the  number  of  requests 
for  bridge  openings  and  the  type  of 
vessel  traffic  diu'ing  the  rush-hour 
periods.  The  bridge  logs  showed 
random  openings  and  did  not  estabUsh 
a  need  for  commercial  entities  to  pass 
through  the  draw  during  the  requested 
restricted  times. 

The  City  contends  that  the  number  of 
requested  openings  at  Eighth  Street 
bridge  has  decreased  since  a  new 
marina,  located  in  the  outer  harbor  of 
Sheboygan,  was  constructed  and  opened 
in  1995.  No  data  was  received  by  the 
Coast  Guard  to  support  or  refute  this 
claim.  The  known  existing  marinas 
located  beyond  the  bridge  on  Sheboygan 
River  did  not  provide  comments 
concerning  the  proposed  rulemaking. 

The  request  to  establish  a  permanent 
winter  operating  schedule  was  reviewed 
and  deemed  adequate  by  the  Coast 
Guard.  Both  recreational  and 
commercial  marine  activities  are 
virtually  shut  down  diuing  vmiter 
months  on  Sheboygan  River  due  to  ice. 
The  advance  notice  time  requested  by 
the  City  is  consistent  with  established 
winter  bridge  schedules  in  the  Great 
Lakes. 

Therefore,  the  Coast  Guard  is  revising 
the  regulations  governing  Eighth  Street 
bridge  by  eliminating  openings  between 
7:30  a.m.  and  8:30  a.m.,  between  12 
p.m.  and  1  p.m.,  and  between  4:30  p.m. 
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and  5:30  p.m.,  Monday  through  Friday, 
from  May  1  to  October  31  each  year. 
From  November  1,  to  April  30  each 
year,  mariners  must  provide  a  12-hour 
advance  notice  for  requests  to  open  the 
bridge. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
final  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedvues  of  DOT  is  unnecessary.  The 
Coast  Guard  made  this  determination 
based  on  the  documented  use  of  the 
bridge  and  by  the  fact  that  this  final  rule 
does  not  prevent  transiting  of  the  bridge 
by  vessels,  but  requires  them  to  plan 
transits  based  on  the  revised  schedule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operate  small 
businesses  that  are  not  dominant  in 
their  field  and  otherwise  qualify  as 
"small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  it  expects  the 
impact  of  this  final  rule  to  be  minimal, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirement  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 


concluded  that  under  figure  2-1, 
paragraph  (32)(e)  of  COMDTINST 
M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation  based  on 
the  fact  that  it  is  a  promulgation  of  the 
operating  regulations  of  a  drawbridge.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  reasons  discussed  in  the 
preamble,  the  Coast  Guard  revises  33 
CFR  Part  1 1 7  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.1097  is  revised  to  read 
as  follows: 

§117.1097    Sheboygan  River 

The  draw  of  the  Eighth  Street  bridge, 
mile  0.69  at  Sheboygan,  shall  open  as 
follows: 

(a)  From  May  1  through  October  31— 

(1)  Between  the  hours  of  6  a.m.  and 
10  p.m.,  the  bridge  shall  open  on  signal, 
except  that: 

(i)  From  6:10  a.m.  to  7:10  p.m., 
Monday  through  Saturday,  the  draw 
need  open  only  at  10  minutes  after  the 
hour,  on  the  half-hour,  and  10  minutes 
before  the  hour;  and 

(ii)  From  Monday  through  Friday, 
except  Federal  hoHdays,  the  draw  need 
not  open  between  7:30  a.m.  and  8:30 
a.m.,  between  12  p.m.  and  1  p.m.,  and 
between  4:30  p.m.  and  5:30  p.m. 

(2)  Between  the  hours  of  10  p.m.  and 
6  a.m.,  the  draw  shall  open  on  signal  if 
at  least  2  hours  advance  notice  is 
provided. 

(b)  From  November  1  through  April 
30,  the  draw  shall  open  on  signal  if  at 
least  12  hours  advance  notice  is 
provided. 

(c)  At  all  times,  the  draw  shall  open 
as  soon  as  possible  for  public  vessels  of 
the  United  States,  state  or  local 
government  vessels  used  for  public 
safety,  vessels  in  distress,  vessels 
seeking  shelter  from  rough  weather,  or 
any  other  emergency. 


Dated:  August  27, 1998. 
G.  Cope. 

Captain,  U.S.  Coast  Guard  Acting 
Commander,  Ninth  Coast  Guard  District. 
(FR  Doc.  98-24706  Filed  9-14-98;  8:45  am] 

BILUNQ  CODE  4910-1S-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7696] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

summary:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW.,  Room  417,  Washington,  DC  20472. 
(202) 646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  retiun, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
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measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  coihmunity.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not    • 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 


assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Associate  Director  finds  that 
notice  and  public  comment  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  pubhc  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measiues.  The  commimities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 


Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et seq. 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federaUsm  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987.  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991.  56  FR 
55195,  3  CFR.  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as  ' 
follows: 


State/location 


Community 
No. 


Region  II 

New  York: 

Camden,  town  of,  Oneida  County 

Endicott,  village  of,  Broome  Coun- 
ty- 
Trenton,  town  of,  Oneida  County  .. 

Region  V 

Michigan:  Logan,  township  of.  Mason 
County. 

Region  Vfll 

Montana: 

Hamilton,  city  of,  Ravalli  County  .... 

Ravalli     County,     unincorporated 
areas. 


360523 


360045 
360556 


260611 


300186 


300061 


Effective  date  of  eligibility 


December  26,  1974,  May  1,  1985, 
September  7,  1998,  Emerg;  Reg; 
Susp. 

July  5,  1973,  May  15,  1978,  Septem- 
ber 7,  1998.  Emerg;  Reg;  Susp. 

April  21,  1975,  May  1,  1985.  Septem- 
t>er  7,  1998,  Emerg;  Reg;  Susp. 

February  29,  1988,  September  7, 
1998,  September  7,  1998,  Emerg; 
Reg:  Susp. 


November  10,  1989,  September  7, 
1998,  Reg:  Susp. 

April  11,  1978,  July  19,  1982,  Septem- 
ber 7.  1998,  Emerg;  Reg;  Susp. 


Current  effective  map 
date 


September  7,  1996 


Date  certain  Federal 

assistance  no  longer 

available  in  speaal 

flood  hazard  areas 


..do 


..do 


..do 


..do 
..do 


September  7,  1996. 

Do. 
Do. 

Do. 


Do. 
Do. 
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State/location 


Utah:    Sevier   County,    unincorporated 
areas. 

Region  II 

New  York:  Rome,  city  ol,  Oneida  Coun- 
ty. 

Region  III 

Pennsylvania:    Carroll,    township    of. 
Perry  County. 

Region  IV 

Georgia:    Charlton    County,    unincor- 
porated areas. 

Kentucky:  Pike  County,  unincorporated 
areas. 

Region  V 

Wisconsin: 

Avoca,  village  of,-towa  County  


Iowa  County,  unincorporated  areas 


Manitowoc  County,  unincorporated 
areas. 

Region  Vi 

Arkansas:  Lakeview,  town  of.  Phillips 

County. 
Texas:  Newton  County,  unincorporated 

areas. 

Region  VII 
Kansas:  Kansas  City,  city  of,  Wyan- 
dotte County. 

Nebraska: 

Columbus,  city  of.  Platte  County  ... 

Platte   Center,   village   of,    Platte 
County. 

Platte  County,  unincorporated  areas  .... 


Region  VIII 

Wyoming: 

Cokeville,  town  of.  Lincoln  County 


Lincoln     County,     unincorporated 
areas. 

Region  X 

Alaska:  Emmonak,  city  of,  unorganized 
borough. 


Community 
No. 


490121 
360542 

421949 

130292 
210298 

550173 
550522 
550236 

050169 
480499 

200363 

315272 
310178 

310467 

560033 
560032 

020125 


Effective  date  of  eligibility 


November  14,  1975,  July  1,  1986, 
September  7,  1998,  Emerg;  Reg; 
Susp. 


October  15,  1974,  January  3,  1985. 
September  21.  1998.  Emerg;  Reg; 
Susp. 


February  18.  1976.  September  4, 
1987,  September  21,  1998.  Emerg; 
Reg;  Susp. 

October    14,    1991,    September    21, 

1998,  September  21,  1998,  Emerg; 

Reg;  Susp. 
July   20,    1977,    December  4,    1979. 

September  21,  1998,  Emerg;  Reg; 

Susp. 


June  26,  1974,  September  19,  1984. 

September  21.  1998.  Emerg;  Reg; 

Susp. 
January  30.  1974,  January  17,  1979. 

September  21,  1998,  Emerg;  Reg; 

Susp. 
July  18,  1973,  September  15,  1978. 

September  21.  1998.  Emerg;  Reg; 

Susp. 

July  23,  1976,  February  1,  1987,  Sep- 
tember 21,  1998,  Emerg;  Reg;  Susp. 

June  4,  1975,  April  1,  1987,  Septem- 
ber 21,  1998,  Emerg;  Reg;  Susp. 


December  10.  1974,  August  3,  1981, 
September  21,  1998,  Emerg;  Reg; 
Susp. 

May  21,  1971.  June  29,  1973,  Septem- 
ber 21,  1998,  Susp  Emerg;  Reg;. 

March  31.  1975.  February  1,  1990, 
September  21,  1998,  Emerg;  Reg; 
Susp.. 

January  8,  1990,  September  1,  1990. 
September  21.  1998.  Emerg;  Reg; 
Susp. 


November    21.    1975,    February    19, 

1987,  September  21,  1998,  Emerg; 

Reg;  Susp. 
June  23,   1978,   February   15,   1980, 

September  21,  1998,  Emerg;  Reg; 

Susp. 

May  22.  1992.  September  21.  1998. 
September  21,  1998.  Emerg;  Reg; 
Susp. 


Current  effective  map 
date 


..do 


September  21.  1998 


do 

do 
do 

do 
do 
do 

do 
.do 

.do 

.do 
.do 

.do 


,.do 


Date  certain  Federal 

assistance  no  longer 

available  in  special 

flood  hazard  areas 


.do 


..do 


Do. 
September  21,  1998. 

Do. 

Do. 
Do. 

Do. 
Do. 
Do. 

Do. 
Do. 

Do. 

Do. 
Do. 

Do. 

Do. 
Do. 

Do. 


Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular;  Rein.— Reinstatement;  Susp. — Suspension. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Issued:  September  2, 1998. 
Michael  J.  Annstrong, 
Associate  Director  for  Mitigation. 
[PR  Doc.  98-24703  Filed  9-14-98;  8:45  ami 
BILUNO  CODE  6718-06-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  98-17;  RM-8819] 

Radio  Broadcasting  Services;  Beaver 
Dam  and  Brownsville,  KY 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Charles  M.  Anderson, 
substitutes  Channel  264C3  for  Channel 
264A  at  Beaver  Dam.  reallots  Channel 
264C3  from  Beaver  Dam  to  Brownsville, 
Kentucky,  and  modifies  Station 
WKLX(FM)'s  construction  permit 
accordingly.  ;See  63  FR  8606,  February 
20, 1998.  Channel  264C3  can  be 
substituted  at  Brownsville  in 
compliance  with  the  Commission's 
minimimi  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction  at  petitioner's 
requested  site.  The  coordinates  for 
Channel  264C3  at  Brownsville  are  North 
Latitude  37-10-34  and  West  Longitude 
86-18-08.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  October  19, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-17, 
adopted  August  26, 1998.  and  released 
September  4. 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800, 1231  20th 
Street,  NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


Part  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sections  47  U.S.C  154,  303, 
334,  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Kentucky,  is  amended 
by  removing  Channel  264A  at  Beaver 
Dam.  and  adding  Brov^nsville,  Channel 
264C3. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  98-24663  Filed  9-14-98;  8:45  am] 

BIUINQ  CODE  C712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-186;  RM-9130] 

Radio  Broadcasting  Services;  Canton 
and  Glasford,  IL 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Neil  A.  Rones  and  Luann  C. 
Dahl,  reallots  Channel  266A  from 
Canton  to  Glasford,  Illinois,  and 
modifies  Station  WBDM(FM)'s 
construction  permit  accordingly.  See  62 
FR  45784,  August  29, 1997.  Channel 
266A  can  be  allotted  to  Glasford  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction  at  petitioner's 
requested  site.  The  coordinates  for 
Channel  266A  at  Glasford  are  North 
Latitude  40-34-20  and  West  Longitude 
89-48-47.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  October  19,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-186, 
adopted  August  26, 1998,  and  released 
September  4. 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW., 
Washington,  DC.  "Hie  complete  text  of 
this  decision  may  also  be  purchased 
frtjm  the  Commission's  copy 
contractors.  International  Transcription 


Service,  Inc.,  (202)  857-3800,  1231  20th 
Street,  NW.,  Washington,  DC  20036. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sections  47  U.S.C.  154,  303, 
334,  336. 

S  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  removing  Channel  266A  at  Canton, 
and  adding  Glasford,  Channel  266 A. 

FederaL  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  98-24664  Filed  9-14-98;  8:45  am) 

BIUJNG  CODE  •712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  No.  89-652;  ON  Docket  No.  93- 
252;  FCC  98-186] 

Geographic  Partitioning  and  Spectrum 
Disaggregation  for  the  220-222  MHz 
Service 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  this  document,  the  Federal 
Communications  Commission 
(Commission)  amends  its  rules  to  allow 
the  holders  of  Hcenses  in  the  220-222 
MHz  band  to  partition  their  hcensed 
geographic  area  and  disaggregate  their 
licensed  spectrum. 
DATES:  Effective  November  16, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  A.  Mackoul  or  Janet  L.  Sievert, 
Policy  and  Rules  Branch,  Commercial 
Wireless  Division.  Wireless 
Telecommunications  Bureau,  at  (202) 
418-7240. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Fifth 
Report  and  Order  in  PR  Docket  No.  89- 
552.  adopted  on  August  4. 1998,  and 
released  on  August  6, 1998.  The  full  text 
of  the  Fifth  Report  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  239, 1919 
M  Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
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be  purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services.  1231  20th 
Street.  NW.  Washington,  DC  20036, 
(202)  857-3800.  The  complete  text  is 
also  available  under  the  name 
"fcc98186.wp"  on  the  Commission's 
Internet  site  at  http://www.fcc.gov/ 
Bureaus/Wireless/Orders/1998/ 
index.html. 

This  Report  and  Order  contains  no 
new  or  modified  information  collection 
requirements.  The  information 
collections  referenced  in  the  item  are 
contained  in  information  collections 
previously  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act. 

Synopsis 

1.  In  1991,  the  Commission  adopted 
service  rules  in  PR  Docket  No.  89-552 
and  accepted  applications  of  licenses  in 
the  220-222  MHz  band.  These  licensees, 
referred  to  as  Phase  I  220  MHz 
licensees,  were  issued  in  1993-1994.  In 
1997.  the  Commission  adopted  service 
rules  to  govern  the  second  phase  of 
operation  and  licensing  in  the  220-222 
MHz  band.  These  licensees,  referred  to 
as  Phase  II 220  MHz  licenses,  will  be 
licensed  through  competitive  bidding. 
As  part  of  the  rules  governing  Phase  II 
220  MHz  licenses,  the  Commission 
authorized  any  holder  of  an  Economic 
Area,  Regional,  or  nationwide  Phase  II 
license  to  partition  portions  of  its 
authorization.  At  the  same  time,  the 
Commission  requested  comment  on 
proposals  to  permit  partitioning  and 
disaggregation  for  all  licensees  in  the 
220  MHz  service,  and  on  what  specific 
procedural,  administrative  and 
operational  rules  will  be  necessary  to 
implement  these  options. 

2.  This  Fifth  Report  and  Order  in  PR 
Docket  No.  89-552  addresses  the  issues 
of  partitioning  and  disaggregation  in  the 
220  MHz  service.  The  Commission  first 
addressed  which  licensees  would  be 
allowed  to  partition.  Already  permitting 
geographic-based  Phase  II  licensees  to 
partition  their  license,  the  Commission 
found  no  compelling  reason  to  withhold 
from  site-specific  licensees  the 
flexibility  gained  by  having  the  option 
to  partition  their  license.  Although  it 
may  be  easier  to  partition  a  license  that 
is  based  on  a  geographic  area,  the 
Commission  recognized  that  a  number 
of  non-nationwide  Phase  I  licensees 
have  acquired  several  site-specific 
licenses  that  create  a  contiguous, 
compatible,  interconnected  system. 
Consolidation  of  site-specific  licenses  is 
more  likely  to  occur  since  the 
Commission  eliminated  the  forty-mile 
restriction  in  the  Fourth  Report  and 
Order  in  PR  Docket  89-552.  Instead  of 


limiting  partitioning  through  regulation, 
the  Commission  determined  that  the 
marketplace  will  best  decide  if 
partitioning  is  economically  or 
technologically  feasible.  Moreover, 
finding  that  the  benefits  of  partitioning 
outweigh  a  desire  for  a  nationwide 
license  that  is  used  for  a  single  service, 
the  Commission  concluded  that 
nationwide  Phase  I  licensees  will  also 
be  allowed  to  geographically  partition 
their  licenses. 

3.  The  one  exception  to  extending 
partitioning  to  all  220  MHz  licensees  is 
in  the  context  of  Public  Safety  and 
EMRS  licensees.  The  Commission 
concluded  that  partitioning  is 
unnecessary  in  the  Public  Safety  and 
EMRS  context  because  those  licensees 
have  the  options  of  sharing  frequencies 
and  short-spacing  their  base  stations.  In 
addition,  because  applications  for 
Public  Safety  and  EMRS  220  MHz 
licenses  are  not  subject  to  competitive 
bidding,  the  Commission  found  it 
inappropriate  to  allow  them  to  partition 
their  licensed  geographic  area  for 
monetary  compensation. 

4.  In  addition,  consistent  with  the 
partitioning  policies  in  other  wireless 
services,  the  Commission  decided  to  not 
limit  the  maximum  size  of  geographic 
area  that  a  220  MHz  licensee  may 
partition  and  will  permit  partitioning 
based  on  any  area  defined  by  the  parties 
to  the  partitioning  agreement.  Finding 
that  areas  defined  by  county  lines  or 
other  geopolitical  boundaries  may  not 
reflect  market  realities  and  may  instead 
inhibit  partitioning,  the  Commission 
concluded  that  the  parties  to  the 
partitioning  agreement  are  in  the  best 
position  to  know  what  service  area  will 
work  best  for  their  business  needs, 
which,  in  turn,  will  allow  the 
marketplace  to  shape  optimal  service 
areas.  The  Commission  decided  that  any 
other  approach  would  inevitably  lead  to 
inefficient  use  of  the  spectrum  by 
forcing  a  partitionee  to  take  on  more 
area  than  they  are  willing  or  capable  of 
serving. 

5.  The  Commission  also  stated  that, 
consistent  with  other  wireless  services, 
all  proposed  partitioning  agreements, 
like  disaggregation  agreements,  will  be 
subject  to  Commission  review  and 
approval  under  the  public  interest 
standard  of  section  310  of  the 
Communications  Act.  The  Commission 
will  require  partitioning  applicants  to 
submit,  as  separate  attachments  to  the 
partial  assignment  application,  a 
description  of  the  partitioned  service 
area  and  a  calculation  of  the  population 
of  the  partitioned  service  area  and 
licensed  market. 

6.  Finding  that  disaggregation  will 
allow  licensees  to  divest  themselves  of 


spectrum  that  may  be  more  efficiently 
and  profitably  used  by  another  entity  or 
to  acquire  additional  amounts  of 
spectrum  to  satisfy  their  consumer 
demands,  the  Commission  permitted  all 
220  MHz  licensees,  except  Public  Safety 
and  EMRS  licensees.  As  in  the  context 
of  partitioning,  spectrum  held  by  Public 
Safety  and  EMRS  entities  is  more  easily 
shared  than  disaggregated,  and  the 
Commission  found  that  it  would  be 
inappropriate  for  these  licensees  to 
disaggregate  spectrum  for  monetary 
compensation.  The  Commission  also 
concluded  that  there  should  be  no 
minimum  or  maximum  limits  imposed 
on  spectrum  disaggregation  in  the  220 
MHz  service.  Instead,  the  Commission 
felt  the  market  will  best  determine  what 
amount  of  spectrum  is  technically  and 
economically  feasible  to  disaggregate 
and  will  best  accommodate  future 
technology. 

7.  Moreover,  the  Commission 
permitted  220  MHz  licensees  to  both 
partition  their  area  and  disaggregate 
their  spectrum  in  any  combination.  The 
Commission  found  that  allowing 
combinations  of  partitioning  and 
disaggregation  will  help  licensees 
respond  to  market  forces  and  demands 
in  service  relevant  to  their  particular 
locations  and  service  offerings,  as  well 
as  allow  licensees  to  enter  or  increase 
their  presence  in  a  market.  As  in  other 
wireless  services,  in  the  event  that  there 
is  a  conflict  in  the  application  of  the 
partitioning  and  disaggregation  rules, 
the  partitioning  rules  wrill  prevail. 

8.  In  deciding  when  a  220  MHz 
licensee  may  partition  or  disaggregate 
its  license,  the  Commission  separately 
addressed  the  various  type  of  220  MHz 
licensees.  First,  the  Commission  stated 
that  non-nationwide  Phase  I  licensees 
may  partition  or  disaggregate  only  after 
they  have  fully  constructed  their  base 
station  and  placed  it  into  operation. 
Because  non-nationwide  Phase  I 
licensees  were  initially  required  to  fully 
construct  their  base  stations  and  place 
them  into  operation  within  eight 
months  of  the  initial  authorization,  the 
construction  deadline  for  most  of  these 
licensees  has  already  passed.  However, 
for  those  non-nationwide  Phase  I 
licensees  that  have  not  yet  been 
required  to  construct  (i.e.,  located  near 
the  Canadian  border),  the  Commission 
felt  that  requiring  construction  as  a 
prerequisite  was  consistent  with  the 
rule  prohibiting  transfer  or  assignment 
of  non-nationwide  220  MHz  licensees 
prior  to  full  construction  and  operation. 
The  Commission  found  that  the 
construction  prerequisite  will  reduce 
potential  speculation  by  persons  with 
no  real  interest  in  constructing  systems, 
and  deter  those  who  would  use 
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partitioning  or  disaggregation  to 
speculate.  Moreover,  since  construction 
will  be  complete  before  any  partitioning 
or  disaggregation  is  allowed,  no 
construction  requirement  will  be 
imposed  on  a  partitionee  or 
disaggregatee. 

9.  Second,  consistent  with  the 
restriction  on  the  transfer  or  assignment 
of  nationwide  Phase  I  220  MHz  licenses, 
the  Commission  will  require  a 
nationwide  Phase  I  licensee  to  meet  the 
four-year  construction  benchmark 
before  it  may  partition  or  disaggregate. 
Again,  the  transfer  or  assignment 
restriction  was  created  to  reduce  any 
potential  speculation  or  trafficking  in 
licenses  by  persons  who  have  no  real 
interest  in  constructing  systems,  and  the 
Commission  believed  keeping  the 
current  rule  will  clearly  demonstrate  the 
licensees'  commitment  to  promptly 
implementing  nationwide  220  MHz 
networks. 

10.  As  for  when  Phase  II  licenses  may 
be  partitioned,  the  Commission  found 
that  the  different  application  and 
licensing  processes  between  Phase  I  and 
Phase  n  licensees  allow  it  to  permit  an 
eligible  Phase  II  licensee  [i.e.,  non- 
Public  Safety  or  EMRS)  that  wishes  to 
partition  or  disaggregate  to  do  so  once 

it  receives  its  license.  Phase  I  licenses 
were  distributed  on  a  random  selection 
basis,  where  the  only  up-front  cost  to 
the  applicant  was  the  application  fee.  In 
contrast,  covered  Phase  n  applicants 
will  have  to  bid  for  the  licenses,  and 
will  have  the  financial  incentive  to 
develop  their  220  MHz  systems  in  order 
to  recover  the  costs  of  the  auction.  The 
Commission  concluded  that  this 
financial  incentive  that  Phase  II 
licensees  have  to  build-out  their  system 
will  mitigate  the  concern  that 
partitioning  and  disaggregation  might  be 
used  as  a  means  to  delay  construction. 

11.  The  Commission  also  addressed 
the  post-assignment  construction 
requirements  of  both  the  assignor  and 
assignee(s).  While  the  goal  of  post- 
assignment  construction  requirements  is 
to  ensure  that  the  spectrum  is  used  to 
the  same  degree  that  would  have  been 
required  had  the  partitioning  or 
disaggregation  transaction  not  taken 
place,  the  Commission  also  desired  to 
give  licensees  and  their  assignees 
certain  flexibility  to  determine  how  the 
construction  requirements  will  be  met. 
Because  only  nationwide  Phase  I 
licensees  and  non-Public  Safety/EMRS 
Phase  II  licensees  are  allowed  to 
partition  or  disaggregate  before  fully 
constructing,  the  Commission  addressed 
how  each  of  these  entities  will  be  able 
to  meet  the  construction  requirements. 
First,  the  Commission  decided  that  it 
will  combine  the  number  of  constructed 


base  stations  of  the  nationwide  Phase  I 
licensee  and  their  assignee(s)  to 
determine  if  they  collectively  meet  the 
six  and  ten  year  construction 
benchmarks.  The  Commission 
concluded  that  this  approach  is 
consistent  with  the  original 
development  of  nationwide  220  MHz 
systems,  and  serves  the  public  interest 
the  same  as  if  no  assignment  had 
occurred.  If  the  combined  construction 
fails  to  meet  the  construction 
requirements,  both  the  original  licensee 
and  the  assignee(s)  would  be  subject  to 
cancellation  according  to  the 
Commission's  original  rules  for 
nationwide  Phase  I  220  MHz  licensees. 
12.  Second,  the  Commission  allowed 
the  parties  to  the  assignment  agreement 
involving  an  eligible  Phase  n  license  to 
negotiate  and  choose  who  will  be 
responsible  for  satisfying  the 
Commission's  construction 
requirements.  The  Commission  believed 
that  the  parties  involved  should  have 
the  flexibility  to  determine  their 
respective  responsibilities-for  satisfying 
the  Commission's  construction 
requirements,  and  that,  as  long  as  the 
parties'  collective  obligations  provide 
the  requisite  system  coverage,  the  public 
interest  in  having  the  system  built-out 
will  be  met.  Specifically,  if  the  assignee 
certifies  that  it  will  satisfy  the  same 
construction  requirements  as  the 
original  licensee,  then  the  assignee  must 
meet  the  prescribed  service 
requirements  in  its  partitioned  area  (or 
for  its  disaggregated  spectrum)  while  the 
original  licensee  would  be  responsible 
for  meeting  those  requirements  in  the 
area  (or  for  the  spectrum)  it  has 
retained.  Alternatively,  if  one  party 
(generally  the  original  licensee)  certifies 
that  it  will  meet  all  future  construction 
requirements,  the  other  party  need  only 
demonstrate  that  it  is  providing 
"substantial  service"  (as  defined  in  the 
Commission's  rules)  for  its  remaining 
license.  Moreover,  consistent  with  other 
wireless  services,  in  the  event  that  both 
parties  agree  to  share  the  responsibility 
for  meeting  the  construction 
requirement  and  either  party  fails  to  do 
so,  both  parties'  licenses  will  be  subject 
to  forfeiture.  If  one  party  agrees  to  take 
responsibility  for  meeting  the 
construction  requirement  and  later  fails 
to  do  so,  that  party's  license  will  be 
subject  to  forfeiture,  but  the  other 
party's  license  will  not  be  affected. 
13.  Finally,  the  Commission  also 
addressed  a  number  of  minor  issues 
surrounding  partitioning  and 
disaggregation.  First,  the  Commission 
decided  that  partitionees  and 
disaggregatees  will  hold  their  license  for 
the  remainder  of  the  original  licensee 
term  and  will  be  eligible  for  the  same 


renewal  expectancy  as  the  original 
licensee.  Second,  if  a  220  MHz  licensee 
that  received  a  small  or  very  small 
business  credit  in  the  auction  partitions 
or  disaggregates  to  a  entity  that  would 
not  be  eligible  for  the  same  credit,  the 
unjust  enrichment  rules  established  in 
47  CFR  part  1  must  be  applied.  Third, 
the  Commission  stated  that  because  it 
considers  partitioning  and 
disaggregation  transactions  to  be 
essentially  partial  assignments  of  a 
license,  it  will  eliminate  the  rule  that 
forbids  partial  assignment  of  Phase  I  220 
MHz  licenses  and  adopt  the  partial 
assignment  procedures  for  commercial 
mobile  radio  stations  to  review  all  220 
MHz  partitioning  and  disaggregation 
transactions,  both  commercial  and  non- 
commercial. As  with  most  assignments 
and  transfers.  Commission  review  and 
approval  is  necessary  to  ensure 
compliance  with  the  Commission's 
rules.  This  process  includes  placing  all 
partial  assignment  applications  on 
public  notice  and  making  them  subject 
to  public  comment.  The  Commission 
believes  the  public  notice  process  is 
even  more  important  in  the  context  of 
partitioning  and  disaggregation  because 
of  the  potential  interference  conflicts 
such  transactions  can  create. 

14.  The  Fifth  Report  and  Order  in  PR 
Docket  No.  89-552  also  contained  a 
Final  Regulatory  Flexibility  Analysis 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  604.  h  is  as  follows: 

A.  Need  for  and  Purpose  of  This  Action 

15.  In  the  Fifth  R60.  the  Commission 
modifies  the  220-222  MHz  band  service 
(220  MHz)  rules  to  permit  partitioning 
and  disaggregation  for  all  220  MHz 
licensees.  With  more  open  partitioning 
and  disaggregation,  additional  entities, 
including  small  businesses,  may 
participate  in  the  provision  of  the  220 
MHz  service  without  needing  to  acquire 
wholesale  an  existing  license  (with  all 
of  the  rights  currently  associated  with 
the  existing  license).  Acquiring  "less" 
than  the  current  license  will  presumably 
be  a  more  flexible  and  less  expensive 
alternative  for  entities  desiring  to  enter 
these  services. 

B.  Summary  of  Issues  Raised  in 
Response  to  the  Initial  Regulatory 
Flexibility  Analysis 

16.  None  of  the  commenters 
submitted  comments  that  were 
specifically  in  response  to  the  IRFA. 

C.  Description  and  Number  of  Small 
Entities  Involved 

17.  The  rules  adopted  in  the  Fifth 
R60  will  affect  all  small  businesses 
which  avail  themselves  of  these  rule 
changes,  including  small  businesses  that 
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will  obtain  220  MHz  licenses  through 
auction  and  subsequently  decide  to 
partition  or  disaggregate,  and  small 
businesses  who  may  acquire  licenses 
through  partitioning  and/or 
disaggregation. 

D.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

18.  The  rules  adopted  in  the  Fifth 
R6-0  will  impose  reporting  and 
recordkeeping  requirements  on  small 
businesses  seeking  licenses  through 
partitioning  and  disaggregation.  The 
information  requirements  will  be  used 
to  determine  whether  the  licensee  is  a 
qualifying  entity  to  obtain  a  partitioned 
license  or  disaggregated  spectrum.  This 
information  will  be  given  in  a  one-time 
filing  by  any  applicant  requesting  such 
a  license.  The  information  will  be 
submitted  on  the  FCC  Form  430  which 
is  currently  in  use  and  has  already 
received  Office  of  Management  and 
Budget  clearance.  The  Commission 
estimates  that  the  average  burden  on  the 
applicant  is  three  hours  for  the 
information  necessary  to  complete  these 
forms.  The  Commission  estimates  that 
75  percent  of  the  respondents  (which 
may  include  small  businesses)  will 
contract  out  the  burden  of  responding. 
The  Commission  estimates  that  it  will 
take  approximately  30  minutes  to 
coordinate  information  with  those 
contractors.  The  remaining  25  percent  of 
respondents  (which  may  include  small 
businesses)  are  estimated  to  employ  in- 
house  staff  to  provide  the  information. 

E.  Steps  Taken  To  Minimize  Burdens  on 
Small  Entities 

19.  The  rules  adopted  in  the  Fifth 
R&O  are  designed  to  implement 
Congress'  goal  of  giving  small 
businesses,  as  well  as  other  entities,  the 
opportunity  to  participate  in  the 
provision  of  spectrum-based  services 
and  are  consistent  with  the 
Communications  Act's  mandate  to 
identify  and  eliminate  market  entry 
barriers  for  entrepreneurs  and  small 
businesses  in  the  provision  and 
ownership  of  telecommunications 
services. 

20.  Allowing  non-restricted 
partitioning  and  disaggregation  will 
facilitate  market  entry  by  parties  who 
may  lack  the  financial  reso\irces  for 
participation  in  auctions,  including 
small  businesses.  Some  small 
businesses  may  have  been  unable  to 
obtain  220  MHz  licensees  through 
auction  due  to  high  bidding.  By 
allowing  open  partitioning  and 
disaggregation,  small  businesses  will  be 
able  to  obtain  licenses  for  smaller 
service  areas  and  smaller  amounts  of 


spectnmi  at  presumably  reduced  costs, 
thereby  providing  a  method  for  small 
businesses  to  enter  the  220  MHz  service 
marketplace. 

21.  Allowing  geographic  partitioning 
of  220  MHz  licenses  by  areas  defined  by 
the  parties  will  provide  an  opportunity 
for  small  businesses  to  obtain 
partitioned  220  MHz  license  areas 
designed  to  serve  smaller,  niche 
markets.  This  will  permit  small 
businesses  to  enter  the  220  MHz  service 
marketplace  by  reducing  the  overall  cost 
of  acquiring  a  partitioned  220  MHz 
license. 

22.  Allowing  disaggregation  of 
spectrum  in  any  amount  will  also 
promote  participation  by  small 
businesses  who  may  seek  to  acquire  a 
smaller  amount  of  220  MHz  spectrum 
tailored  to  meet  the  needs  of  their 
proposed  service. 

F.  Significant  Alternatives  Considered 
and  Rejected 

23.  The  Commission  considered  and 
rejected  the  following  alternative 
proposals  concerning  220  MHz 
partitioning  and  disaggregation. 

24.  The  Commission  tentatively 
concluded  in  the  Fifth  NPRM  to  not 
adopt  partitioning  for  non-nationwide 
Phase  I  licensees  and  non-covered  Phase 
n  licensees  because  their  licenses  were 
awarded  on  a  site-specific  basis  rather 
than  for  a  geographic  area.  However,  the 
Commission  rejected  this  proposal 
because  it  found  no  compelling  reason 
to  withhold  from  site-specific  licensees 
the  flexibility  gained  by  having  the 
option  to  j)artition  their  license.  The 
Commission  noted  that  a  number  of 
non-nationwide  Phase  I  licensees  have 
acquired  several  site-specific  licenses 
and  that  such  consolidation  is  more 
likely  since  the  prohibition  of  a  Phase 

I  licensee  operating  more  than  one  220 
MHz  station  within  a  40-mile 
geographic  area  has  been  eliminated. 
Both  of  these  developments  have 
created  contiguous,  compatible  and 
interconnected  220  MHz  systems  from 
non-nationwide  Phase  I  licenses. 
Therefore,  the  Commission  concluded 
that  non-nationwide  Phase  I  licensees 
should  be  allowed  the  same  Opportunity 
to  partition  their  systems  and  will  allow 
that  the  marketplace  to  determine  if 
partitioning  is  economically  or 
technically  feasible  for  those  systems. 
The  Commission  did.  however, 
maintain  that  non-covered  Phase  11 
licensees,  as  well  as  those  Phase  I 
licensees  that  are  Public  Safety  or  EMRS 
entities,  do  not  need  partitioning  or 
disaggregation,  but  rather  should 
continue  to  share  their  licensed 
spectrum  in  accordance  with  §  90.179  of 
the  Commission's  rules. 


25.  The  Commission  declined  to 
create  a  minimum  standard  for  the 
amount  of  spectrum  that  a  220  MHz 
licensee  can  disaggregate.  In  place  of 
regulation,  the  Commission  found  that 
the  marketplace  will  best  determine  the 
amoimt  of  disaggregated  spectnmi  that 
is  economically  or  technically  feasible 
and  that  any  minimum  standard  would 
not  allow  for  future  technology. 

26.  The  Commission  rejected  the 
proposal  of  Rush  Network  Corp.  (Rush) 
that  all  construction  requirements  be 
eliminated  and,  in  their  place,  allow  the 
market  to  dictate  when  construction 
will  occur.  Recognizing  that  the  most  of 
the  220  MHz  licensees  have  the 
incentive  to  construction,  the 
Commission,  nonetheless,  reaffirmed 
that  construction  requirements  play  a 
vital  role  in  encouraging  rapid 
deployment  of  the  220  MHz  system  and 
avoid  inefficient  use  of  the  spectrum. 

27.  Along  the  same  lines,  the 
Commission  declined  permitting 
nationwide  Phase  I  licensees  to  partition 
or  disaggregate  before  meeting  the  four- 
year  construction  benchmark.  Current 
rules  prohibit  the  transfer  or  assigimient 
of  nationwide  Phase  I  licenses  prior  to 
the  build  out  of  40  percent  of  their 
system  to  reduce  any  potential 
speculation  or  trafficking  in  licenses  by 
persons  who  have  no  real  interest  in 
constructing  systems.  The  Commission 
concluded  that  this  rationale  should 
also  apply  to  partial  assignments, 
especially  for  Phase  I  licensees  which 
received  their  licenses  by  lottery  and 
thus  lack  the  financial  incentive  to 
recouptheir  upfront  costs. 

28.  The  Commission  also  rejected  the 
proposal  by  American  Mobile 
Telephone  Association  (AMTA)  to 
convert  the  six-and  ten-year 
construction  requirements  for 
nationwide  Phase  I  licensees  to 
population-based  criteria.  The 
Commission  found  that  AMTA's 
approach  would  be  unnecessarily 
confusing  and  inconsistent  because 
those  nationwide  Phase  I  licensees  that 
decided  to  partition  or  disaggregate 
would  have  one  set  of  requirements, 
while  those  that  did  not  would  have 
different  requirements.  Moreover,  the 
Commission  found  no  public  benefit  to 
switching  the  construction  requirement 
criteria  after  the  licenses  had  already 
been  granted. 

29.  Finally,  the  Commission  rejected 
the  recommendation  by  Rush  to 
eliminate  the  public  notice 
requirements  in  licensing  partial 
assignments.  The  Commission  believed 
that  any  delay  or  extra  work  created  by 
putting  the  partial  assignment 
applications  on  public  notice  would  be 
outweighed  by  the  benefits  of  public 
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notice,  especially  because  of  the 
potential  interference  conflicts  that 
partitioning  and  disaggregation  may 
create. 

G.  Report  to  Congress 

30.  The  Commission  shall  include  a 
copy  of  this  Final  Regulatory  Flexibility 
Analysis,  along  with  this  Fifth  R&O,  in 
a  report  to  be  sent  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  801(a)(1)(A). 

Ordering  Clauses 

31.  Accordingly,  It  is  Ordered  That. 
pursuant  to  the  authority  of  sections 
4(i).  303(g).  303(r),  and  332(a)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  303(g), 
303(r),  and  332(a),  §  90.709  of  the 
Commission's  rules,  47  CFR  90.709,  is 
amended. 

32.  It  is  further  ordered  that,  pursuant 
to  the  authority  of  Sections  4(i),  303(g), 
303(r),  and  332(a)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i).  303(g). 
303(r).  and  332(a).  §90.725  of  the 
Commission's  rules.  47  CFR  90.725.  is 
amended. 

33.  It  is  further  ordered  that,  pursuant 
to  the  authority  of  Sections  4(i).  303(g). 
303(r),  and  332(a)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i),  303(g). 
303(r),  and  332(a),  §  90.1019  of  the 
Commission's  rules,  47  CFR  90.1019.  is 
amended. 

34.  It  is  further  ordered  that  the  rule 
change  adopted  herein  shall  become 
effective  sixty  days  after  date  of 
publication  in  the  Federal  Register. 
This  action  is  taken  pursuant  to  sections 
4{i)  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
154(i)  and  303(r). 

35.  It  is  further  ordered  that  the  Office 
of  Public  Affairs.  Reference  Operations 
Division,  shall  send  a  copy  of  this  Fifth 
Report  and  Order,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601(a). 

List  of  Subjects  in  40  CFR  Part  90 

Business  and  industry.  Radio. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble  of  part  90  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sees.  4,  251-2,  303.  309,  and 
332,  48  Stat.  1066, 1082,  as  amended;  47 
U.S.C.  154,  251-2,  303.  309  and  332,  unless 
otherwise  noted. 

2.  Section  90.709  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  90.709    Special  limitations  on  amendment 
of  applications  and  on  assignment  or 
transfer  of  authorizations  licensed  under 
this  subpart 

•        •        *        •        * 

(d)  A  licensee  may  partially  assign 
any  authorization  in  accordance  with 
§90.1019. 

***** 

3.  Section  90.725  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  90.725    Construction  reQuirements  for 
Phase  I  licensees. 

(a)  Licensees  granted  commercial 
nationwide  authorizations  will  be 
required  to  construct  base  stations  and 
placed  those  base  stations  in  operation 
as  follows: 
***** 

4.  Section  90.1019  is  revised  to  read 
as  follows: 

§  90.1019    Partitioning  and  disaggregation. 

(a)  Definitions. 
Disaggregation.  The  assignment  of 

discrete  portions  or  "blocks"  of 
spectrum  licensed  to  a  geographic 
licensee  or  qualifying  entity. 

Partitioning.  The  assignment  of 
geographic  portions  of  a  licensee's 
authorized  service  area  along 
geopolitical  or  other  geographic 
boundaries. 

(b)  Eligibility.  (1)  Phase  I  non- 
nationwide  licensees  may  apply  to 
partition  their  licensed  geographic 
service  area  or  disaggregate  their 
licensed  spectrum  after  constructing 
their  systems  and  placing  their  in 
operation  or  commencing  service  in 
accordance  with  the  provisions  in 
§90.725(f)  of  this  part. 

(2)  Phase  I  nationwide  licensees  may 
apply  to  partition  their  licensed 
geographic  service  area  or  disaggregate 
their  licensed  spectnun  after 
constructing  at  least  40  percent  of  the 
geographic  areas  designated  in  their 
applications  in  accordance  with  the 
provisions  in  §  90.725(a)  of  this  part. 

(3)  Phase  II  licensees  may  apply  to 
partition  their  licensed  geographic 
service  area  or  disaggregate  their 
licensed  spectrum  at  any  time  following 
the  grant  of  their  licenses. 


(4)  Phase  I  and  Phase  II  licensees 
authorized  to  operate  on  Channels  161 
through  170  or  Channels  181  through 
185  are  not  eligible  to  partition  their 
geographic  service  area  or  disaggregate 
their  licensed  spectrum. 

(5)  Parties  seeking  approval  for 
partitioning  and  disaggregation  shall 
request  authorization  for  partial 
assigrunent  of  a  license  pursuant  to 
§  90.709  of  this  part,  as  amended. 

(c)  Technical  Standards— (D 
Partitioning.  In  the  case  of  partitioning, 
requests  for  authorization  for  partial 
assignment  of  a  license  must  include,  as 
an  attachment,  a  description  of  the 
partitioned  service  area.  The  partitioned 
service  area  shall  be  defined  by 
coordinate  points  at  every  3  degrees 
along  the  partitioned  service  area  agreed 
to  by  both  parties,  unless  either  an  FCC- 
recognized  service  area  is  utilized  (j.e.. 
Major  Trading  Area,  Basic  Trading  Area* 
Metropolitan  Service  Area,  Rural 
Service  or  Economic  Area)  or  county     "" 
lines  are  followed.  The  geographical 
coordinates  must  be  specified  in 
degrees,  minutes  and  seconds  to  the 
nearest  second  latitude  and  longitude, 
and  must  be  based  upon  the  1983  North 
American  Datum  (NAD83).  In  the  case 
where  an  FCC-recognized  service  area  or 
county  lines  are  utilized,  applicants 
need  only  list  the  specific  area(s) 
through  use  of  FCC  designations  or 
county  names  that  constitute  the 
partitioned  area.  In  such  partitioning 
■  cases  where  an  unjust  enrichment 
payment  is  owed  the  Commission,  the 
request  for  authorization  for  partial 
assignment  of  a  license  must  include,  as 
an  attachment,  a  calculation  of  the 
population  of  the  partitioned  service 
area  and  licensed  geographic  service 
area. 

[2}  Disaggregation.  Spectrum  may  be 
disaggregated  in  any  amount. 

(3)Combined  Partitioning  and 
Disaggregation.  The  Commission  will 
consider  requests  for  partial  assignment 
of  licenses  that  propose  combinations  of 
partitioning  and  disaggregation.  In  the 
event  that  there  is  a  conflict  in  the 
application  of  the  partitioning  and 
disaggregation  rules,  the  partitioning 
rules  take  precedence. 

(d)  License  Term.  The  license  term  for 
a  partitioned  license  area  and  for 
disaggregated  spectrum  shall  be  the 
remainder  of  the  original  licensee's 
license  term. 

(e)  Construction  requirements — (1) 
Requirements  for  partitioning.  Phase  II 
EA,  Regional  or  nationwide  licensees 
seeking  authority  to  partition  must  meet 
one  of  the  following  construction 
requirements: 

(i)  The  partitionee  may  certify  that  it 
will  satisfy  the  applicable  construction 
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requirements  set  forth  in  §§90.767  or 
90.769  of  this  part,  as  applicable,  for  the 
partitioned  license  area;  or 

(ii)  The  original  licensee  may  certify 
that  it  has  or  will  meet  its  five-year 
construction  requirement  and  will  meet 
the  ten-year  construction  requirement, 
as  set  forth  in  §§  90.767  or  90.769  of  this 
part,  as  applicable,  for  the  entire  license 
area.  In  that  case,  the  partitionee  must 
only  satisfy  the  requirements  for 
"substantial  service."  as  set  forth  in 
§  90.743(a)(1)  of  this  part,  for  the 
partitioned  license  area  by  the  end  of 
the  original  ten-year  license  term  of  the 
licensee. 

(iii)  Applications  requesting  partial 
assignments  of  license  for  partitioning 
must  include  a  certification  by  each 
party  as  to  which  of  the  above 
construction  options  they  select. 

(iv)  Partitionees  must  submit 
supporting  documents  showing 
compliance  with  the  respective 
construction  requirements  within  the 
appropriate  five-year  and  ten-year 
construction  benchmarks  set  forth  in 
§90.767  or  90.769  of  this  part,  as 
applicable. 

(v)  Failure  by  any  partitionee  to  meet 
its  respective  construction  requirements 
will  result  in  the  automatic  cancellation 
of  the  partitioned  license  without 
further  Commission  action. 

(2)  Requirements  for  disaggregation. 
Parties  seeking  authority  to  disaggregate 
spectrum  from  a  Phase  II EA,  Regional 
or  nationwide  license,  must  submit  with 
their  partial  assignment  application  a 
certification  signed  by  both  parties 
stating  which  of  the  parties  will  be 
responsible  for  meeting  the  five-year 
and  ten-year  construction  requirements 
for  the  particular  market  as  set  forth  in 
§90.767  or  90.769  of  this  part,  as 
applicable.  Parties  may  agree  to  share 
responsibility  for  meeting  the 
construction  requirements.  If  one  party 
accepts  responsibility  for  meeting  the 
construction  requirements  and  later  fails 
to  do  so,  then  its  license  will  cancel 
automatically  without  further 
Commission  action.  If  both  parties 
accept  responsibility  for  meeting  the 
construction  requirements  and  later  fail 
to  do  so,  then  both  their  licenses  will 
cancel  automatically  without  further 
Commission  action. 

[FR  Doc.  98-24625  Filed  &-14-98;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 


[I.D.  090898A] 

Atlantic  Tuna  Fisheries;  Atlantic 
Bluefin  Tuna;  Closure 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Incidental  Other  category 
closure. 

SUMMARY:  NMFS  has  determined  that 
the  Atlantic  bluefin  tuna  (BFT) 
Incidental  Other  category  has  attained 
its  1998  annual  quota.  Therefore,  the 
Incidental  Other  category  for  1998  will 
be  closed. 

DATES:  Effective  11:30  p.m.  local  time 
on  September  10, 1998,  through 
December  31, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Scida,  978-281-9260,  or  Sarah 
McLaughhn,  301-713-2347. 

SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  BFT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285.  Section 
285.22  subdivides  the  U.S.  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 

NMFS  is  required,  under 
§  285.20(b)(1),  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  catch  of  BFT  will  equal  the  quota 
and  to  publish  a  Federal  Register 
announcement  to  close  the  applicable 
fishery. 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  50  CFR  285.22 
provide  for  a  subquota  of  1  mt  of  large 
medium  and  giant  BFT  to  be  harvested 
from  the  regulatory  area  by  vessels 
fishing  under  the  Incidental  Other 
category  quota  over  the  period  January 
1  through  December  31.  Based  on 
reported  catch,  NMFS  has  determined 
that  this  quota  has  been  reached; 
reported  landings  as  of  September  8, 
1998,  total  1.06  mt.  Therefore,  retaining, 
possessing,  or  landing  large  medium  or 
giant  BFT  under  the  Incidental  Other 
category  quota  must  cease  at  11:30  p.m. 
local  time  on  September  10, 1998. 


Classification 

This  action  is  taken  under  50  CFR 
285.20(b)  and  50  CFR  285.22  and  is 
exempt  from  review  under  E.0. 12866. 

Authority:  16  U.S.C.  971  et  seq. 

Dated:  September  9, 1998. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  98-24704  Filed  9-10-98;  2:33  pm] 

BILUNG  CODE  3510'22-f 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  971208297-8054-02;  I.D. 
090998A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  in  Statistical 
Area  6i0  in  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  pollock  in  Statistical  Area 
610  in  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  fully  utilize  the 
1998  total  allowable  catch  (TAC)  of 
pollock  in  this  area. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  September  9, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228.     * 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council     ~- 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §679.20(c)(3)(ii), 
the  Final  1998  Harvest  Specifications  of 
Groundfish  for  the  GOA  (63  FR  12027, 
March  12. 1998)  established  the  amount 
of  the  1998  TAC  of  pollock  in  Statistical 
Area  610  in  the  GOA  as  29,790  metric 
tons  (mt). 

The  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
established  a  directed  fishing  allowance 
of  29,590  mt,  and  set  aside  the 
remaining  200  mt  as  bycatch  to  support 
other  anticipated  groundfish  fisheries. 
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The  fishery  for  pollock  in  Statistical 
Area  610  in  the  GOA  was  closed  to 
directed  fishing  under  §679. 20(d)(l)(iii) 
on  September  2.  1998.  (63  FR  47439, 
September  8,  1998). 

NMFS  has  determined  that  as  of 
September  8. 1998,  8,000  mt  remain  in 
the  directed  fishing  allowance. 
Therefore,  NMFS  is  terminating  the 
previous  closure  and  is  opening 
directed  fishing  for  pollock  in  Statistical 
Area  610  in  the  GOA. 


Classification 

All  other  closures  remain  in  full  force 
and  effect.  This  action  responds  to  the 
best  available  information  recently 
obtained  from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  full  utilization  of  the  pollock 
TAC.  Providing  prior  notice  and 
opportunity  for  public  comment  for  this 
action  is  impracticable  and  contrary  to 
the  public  interest.  Further  delay  would 
only  disrupt  tht  FMP  objective  of 
providing  the  pollock  TAC  for  harvest. 
NMFS  finds  for  good  cause  that  the 


implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  Septemtier  9,  1998. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  98-24619  Filed  9-9-98:  5:04  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puljlic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart36 
[Docket  No.  PRM-36-1] 

American  National  Standards  Institute 
N43.10  Committee;  Receipt  of  Petition 
for  Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking;  notice 

of  receipt. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requests  public  comment  on  a  petition 
for  rulemaking  filed  by  the  American 
National  Standards  Institute  N43.10 
Committee.  The  petition  was  docketed 
as  PRM-36-1  on  June  25, 1998.  The 
petitioner  requests  that  the  NRC  amend 
its  radiation  safety  requirements  for 
irradiators  to  allow  the  operation  of 
panoramic  irradiator  facilities  without 
continuous  onsite  attendance. 
DATES:  Submit  comments  by  November 
30,  1998.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

For  a  copy  of  the  petition,  write: 
David  L.  Meyer,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  home  page  (http:// 
vsrww.nrc.gov).  This  site  provides  the 
availability  to  upload  comments  as  files 
(any  format),  if  yoiir  web  browser 
supports  the  function.  For  information 
about  the  interactive  rulemaking 


website,  contact  Carol  Gallagher,  301- 
415-5905  (e-mail:  CAG@nrc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555- 
0001.  Telephone:  301-415-7162  or  Toll 
Free:  800-368-5642  or  e-mail: 
DLMl@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  NRC's  current  regulations  at  10 
CFR  36.65  (a)  and  (b)  describe  how  an 
irradiator  must  be  attended  during 
operation.  The  regulations  specify  that: 

(a)  Both  an  irradiator  operator  and  at 
least  one  other  individual,  who  is 
trained  on  how  to  respond  and  prepared 
to  promptly  render  or  summon 
assistance  if  the  access  control  alarm 
soimds,  shall  be  present  onsite: 

(1)  Whenever  the  irradiator'is 
operated  using  an  automatic  product 
conveyor  system;  and 

(2)  Whenever  the  product  is  moved 
into  or  out  of  the  radiation  room  when 
the  irradiator  is  operated  in  a  batch 
mode. 

(b)  At  a  panoramic  irradiator  at  which 
static  irradiations  (no  movement  of  the 
product)  are  occurring,  a  person  who 
has  received  the  training  on  how  to 
respond  to  alarms  described  in 

§  35.51(g)  must  be  onsite. 

The  petitioner  states  that  at  the  time 
this  regulation  was  published  (February 
9, 1993;  58  FR  7715),  the  intent  was  to 
ensure  that  appropriately  trained 
personnel  were  available  to  provide 
prompt  response  to  emergencies  or 
abnormal  event  conditions  that  could 
occur  during  the  operation  of  a 
panoramic  irradiator.  The  petitioner 
further  states  that  based  on  case 
histories  of  accidents  at  panoramic 
irradiators  and  on  the  potential  for 
automatic  conveyor  systems  to 
malfunction,  the  regulation  was 
designed  to  ensure  that  individuals 
responding  to  an  abnormal  event  be 
physically  located  at  the  irradiator  site 
to  render  assistance  promptly. 

The  Suggested  Revisions 

10  CFR  36.65  (a)  and  (b) 

(a)  Both  an  irradiator  operator  and  at 
least  one  other  individual,  who  is 
trained  on  how  to  respond  to  alarms  as 
described  in  §  36.51(g)  and  prepared  to 
promptly  render  or  summon  assistance, 


shall  be  present  onsite  whenever  it  is 
necessary  to  enter  the  radiation  room, 
(b)  At  least  one  individual  who  has 
received  the  training  on  how  to  respond 
to  alarms  described  in  §  36.51(g)  must 
be  available  and  prepared  to  promptly 
respond  to  alarms,  emergencies,  or 
abnormal  event  conditions  at  any  time 
a  panoramic  irradiator  is  operating.  If 
the  individual  is  not  onsite, 

(1)  Automatic  means  of 
communications  must  be  provided  from 
the  irradiator  control  system  to  alert  the 
individual  to  alarms,  emergencies,  or 
abnormal  event  conditions.  As  a 
minimum,  the  automatic 
communication  system  must  alert  the 
individual  to  those  emergency  or 
abnormal  events  listed  in  §  36.53(b); 

(2)  The  irradiator  control  system  must 
be  secured  irom  unauthorized  access  at 
any  time  an  irradiator  operator  is  not 
onsite.  This  security  must  include 
physically  securing  the  key  described  in 
§  36.31(a)  from  being  removed  from  the 
control  console. 

10  CFR  36.61(a)  "hispection  and 
Maintenance" 

( 1 7)  Operability  of  automatic 
communications  systems  used  to  alert 
individuals  to  alarms,  emergencies,  or 
abnormal  event  conditions  if  required 
by  §  36.65(b)(1). 

10  CFR  36.2  "Definitions" 

Onsite  means  within  the  building 
housing  the  irradiator  or  on  property 
controlled  by  the  licensee  that  is 
contiguous  with  the  building  housing 
the  irradiator. 

Grounds  for  Request 

The  petitioner  states  that  the  ciurent 
requirements  dictate  that  personnel  be 
employed  to  maintain  adequate 
coverage  on  all  shifts  of  a  continuously 
operating  panoramic  irradiator  facility. 
However,  according  to  the  petitioner, 
based  on  both  domestic  and 
international  operational  experience 
with  these  large  irradiators,  there  is  no 
significant  benefit  to  safety  from  having 
an  individual  onsite  as  opposed  to  being 
available  to  respond  promptly  from  an 
offsite  location. 

In  addition,  the  petitioner  states  that 
the  number  of  personnel  required  to 
operate  and  safely  manage  an  irradiator 
has  a  substantial  impact  on  the  expense 
associated  with  conducting  business, 
that  personnel  expenses  in  salary. 
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benefits,  insurance,  training,  and 
affiliated  costs  must  eventually  be 
passed  on  to  customers.  The  petitioner 
offers  that  employing  a  minimal  number 
of  employees  without  compromising 
safety  provides  an  opportunity  to 
optimize  cost  containment  without 
eroding  the  facility's  financial  ability  to 
maintain  operations. 

Supporting  Information 

The  petitioner  states  that  panoramic 
gamma  irradiators  are  designed  to 
require  minimal  or  no  operator 
intervention  with  the  system  to 
continue  routine  operations  following 
start-up.  The  petitioner  notes  that 
although  the  current  regulations  require 
the  operator  and  other  individuals  to  be 
onsite  during  routine  product 
processing,  their  involvement  with  the 
irradiator  controls  or  safety  systems  is 
minimal  while  the  product  is  being 
irradiated  during  normal  operations. 
The  petitioner  asserts  that  human 
intervention  is  required  only  during 
emergencies  or  abnormal  events. 
Controlling  the  response  to  emergencies 
and  abnormal  events,  such  as  those 
listed  in  10  CFR  36.53(b)  according  to 
the  petitioner,  requires  intervention  by 
the  operator  or  other  appropriately 
trained  personnel  to  evaluate  the 
situation  and  determine  whether  actions 
need  to  be  taken  and  what  specific 
action  would  be  required.  The  petitioner 
believes  that  the  need  to  have 
individuals  physically  present  onsite 
during  operation  is  governed  by  the 
-potential  need  to  respond  to 
emergencies  and  abnormal  events. 

The  petitioner  states  that  at  the  time 
part  36  was  published,  the  best  method 
for  alerting  individuals  to  emergency  or 
abnormal  event  conditions  was 
considered  to  be  audible  and  visible 
alarm  systems  that  would  annunciate 
within  the  facility,  and  that  individuals 
responsible  for  responding  to  the  alarms 
would  be  onsite  to  answer  the  alarms 
promptly.  However,  the  petitioner  notes 
that  with  recent  improvements  of 
communications  technology,  including 
wireless  communications,  and  in 
continuing  improvements  in  process 
control  technology,  alerting  an 
individual  to  an  abnormal  event  in  an 
operating  system  does  not  have  to  rely 
solely  on  audible  and  visible  signals 
within  the  facility  to  ensure  that  the 
alert  is  made.  The  petitioner  offers  that 
automated  alert  systems  can  now  be 
easily  designed  to  provide  an  offsite 
alert  to  an  individual  available  to 
respond  promptly  through  technologies 
such  as  pagers,  cellular  telephones, 
land-line  telephones,  remote  process 
control  monitoring,  or  other  methods.  If 
the  offsite  individual,  according  to  the 


petitioner,  is  located  so  as  to  be 
available  to  respond  promptly,  response 
to  alarms  could  require  only  a  slightly 
longer  time  than  if  the  individual  were 
onsite. 

The  petitioner  notes  that  the  irradiator 
operator  makes  the  first  response  in  the 
event  of  an  emergency  or  abnormal 
event.  Under  the  conditions  of  the 
current  regulations,  the  implicit 
assumption  is  that,  during  evening  or 
night  shifts  when  the  facility 
management  or  the  Radiation  Safety 
Officer  (RSO)  are  not  assumed  to  be 
present,  the  irradiator  operator  would 
respond  to  the  alert  and  assess  the 
situation.  The  petitioner  states  that  in 
typical  emergency  procedures  for 
panoramic  irradiators,  one  of  the  first 
responsibilities  of  the  irradiator  operator 
responding  to  an  alert,  is  to  notify  the 
RSO  of  the  condition,  and  to  rely  on  the 
RSO  or  facility  management  to  provide 
specific  instructions  to  take  in 
responding  to  the  emergency.  Therefore, 
the  initial  response  by  an  irradiator 
operator  onsite  during  an  abnormal 
event  would  be  to  secure  the  irradiator 
against  entry  and  notify  the  RSO  or 
other  responsible  party. 

The  petitioner  states  that  for  response 
to  any  emergency  situation,  appropriate 
actions  must  be  taken  to  prevent 
individuals  from  entering  the  radiation 
room  while  the  sources  are  unshielded 
(i,e.,  to  prevent  personnel  exposures) 
and  to  protect  the  sources  from  damage. 
The  petitioner  lists  the  10  emergency 
and  abnormal  event  conditions 
identified  in  10  CFR  36.53(b)  for  which 
a  licensee  must  implement  procedures 
to  address.  These  are:  (1)  Sources  stuck 
in  the  imshielded  position;  (2) 
Personnel  overexposures;  (3)  A 
radiation  alarm  from  the  product  exit 
portal  monitor  or  pool  monitor;  (4) 
Detection  of  leaking  sources,  pool 
contamination,  or  alarm  caused  by 
contamination  of  pool  water;  (5)  A  low 
or  high  water  level  indicator,  and 
abnormal  water  loss,  or  leakage  from  the 
source  storage  pool;  (6)  A  prolonged  loss 
of  electrical  power;  (7)  A  fire  alarm  or 
explosion  in  the  radiation  room;  (8)  An 
alarm  indicating  unauthorized  entry 
into  the  radiation  room,  area  aroimd 
pool,  or  another  alarmed  area;  (9) 
Natural  phenomena,  including  an 
earthquake,  a  tornado,  flooding,  or 
phenomena  as  appropriate  for  the 
geographical  location  of  the  facility;  and 
(10)  The  jamming  of  automatic  conveyor 
systems. 

The  petitioner  states  that  10  CFR  part 
36,  subpart  C  specifies  the  design 
features  of  a  panoramic  irradiator  that 
address  most  of  the  items  from  the  list 
in  terms  of  preventing  personnel 
exi>osures  and  damage  to  the  sources 


during  an  abnormal  event.  Specifically, 
the  petitioner  states  that  access  control 
system  as  described  in  10  CFR  36.23 
will  prevent  unauthorized  entry  and 
protect  against  personnel  exposure  (item 
2  on  the  list).  In  10  CFR  36.39,  the 
conveyor  system  must  automatically  be 
stopped  if  the  exit  radiation  monitor 
detects  a  source  (item  3).  Sources  must 
be  returned  to  the  shielded  position  and 
access  controls  maintained  during  a 
prolonged  loss  of  electrical  power  as 
described  in  10  CFR  36.37  (item  6).  A 
fire  protection  system  designed  to  meet 
the  requirements  of  10  CFR  36.27  will 
cause  the  sources  to  return  to  the 
shielded  position  in  the  event  a  fire  is 
detected,  thereby  protecting  the  sources 
&t)m  fire  damage  (item  7).  Unauthorized 
entry  to  the  radiation  room  must,  under 
10  CFR  36.23  (a)  cause  the  sources  to 
return  to  the  shielded  position  (item  8). 
If  an  automatic  conveyor  system  jams, 
the  source  rack  protection  required  by 
10  CFR  36.35  ensures  that  some  cause 
other  than  interference  with  the  source 
rack  is  the  cause  of  the  jam,  which  will 
allow  the  sources  to  be  safely  returned 
to  the  shielded  position  (item  10). 

The  petitioner  contends  that  in  the 
remaining  abnormal  event  conditions " 
listed  in  10  CFR  36.53,  appropriate 
response  to  the  conditions  would  not 
necessarily  be  required  immediately. 
That  is,  responding  to  the  event  would 
entail  some  evaluation  of  the  conditions 
before  deciding  the  proper  actions  to 
take.  The  petitioner  believes  that  having 
individuals  onsite  to  respond  to  these 
conditions  would  not  present  a 
substantive  improvement  in  safety  over 
having  the  same  individual  offsite,  but 
available  to  respond  promptly.  In 
particular,  the  petitioner  notes  that 
sources  stuck  in  an  unshielded  position 
(item  1  from  the  list),  while  potentially 
causing  damage  to  the  product  being 
irradiated  if  it  cannot  be  independently 
removed  from  the  radiation  room,  do 
not  present  an  immediate  threat  to 
personnel,  provided  the  access  control 
system  operates  in  accordance  with  the 
10  CFR  36.23  design  requirements.  Nor 
does  a  stuck  source  rack,  in  and  of  itself, 
pose  a  threat  to  the  integrity  of  the 
sources.  Similarly,  detection  of  a  leaking 
source  (item  4)  would  not  require 
quicker  action  than  could  be  provided 
by  an  offsite  individual,  as  long  as  the 
water  circulation  system  is 
automatically  stopped  to  prevent 
accumulation  of  contaminants  in  the 
water  treatment  and  filtration  system. 
Water  level  alarms  (item  5)  and  natural 
phenomena  (item  9)  would  not  present 
an  immediate  hazard  requiring  onsite 
assistance,  provided  that  the  radiation 
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room  access  control  system  is  operating 
properly. 

Therefore,  the  petitioner  contends 
that  in  considering  the  design 
requirements  for  panoramic  irradiators 
and  the  potential  emergency  or 
abnormal  event  conditions  that  are 
addressed  in  procedures  as  well  as 
facility  design,  response  by  the  licensee 
would  not  be  substantively  impaired  if 
the  individual  responding  to  the  alarms 
were  not  located  onsite.  The  petitioner 
states  that  automated  communication 
system  using  current  technology  would 
provide  adequate  protection  of 
personnel  and  source  integrity  by 
alerting  an  offsite  person  who  is  able  to 
respond  promptly. 

In  considering  the  potential  impacts 
from  the  proposed  rule  change,  the 
petitioner  cites  that  European  nations 
permit  unattended  operation  of 
irradiators,  as  requested  in  this  petition. 
The  petitioner  states  that  these 
irradiators  have  similar  or  identical 
design  characteristics  to  those  operating 
in  the  United  States,  in  terms  of  the 
safety  and  monitoring  systems,  as  well 
as  in  product  conveyance.  The 
petitioner  notes  that  there  have  been  no 
incidents  at  these  irradiators  that  can  be 
traced  to  the  practice  of  imattended 
operations. 

NUREG-1345 

Review  of  Events  at  Large  Pool 
Irradiators 

The  petitioner  notes  that  in  reviewing 
information  notices  issued  to  irradiator 
operators  by  the  NRC  over  the  past 
several  years  that  none  of  the  events 
described  in  the  notices  occurred  during 
unattended  operations.  However,  the 
petitioner  notes  that  NUREG-1345, 
entitled  "Review  of  Events  at  Large 
Pool-Type  Irradiators,"  which 
summarizes  45  events  at  Category  IV 
irradiators,  specifically  mentions  three 
events  that  occurred  during  unattended 
operations.  They  were: 

1.  Failure  of  Pool  Water  Purification 
System  at  RTI.  Rockaway,  NJ, 
September  22, 1986. 

2.  Product  Conveyance  Jam  at  Johnson 
&  Johnson,  Sydney,  Australia, 
November  13,  1982. 

3.  Contaminated  Water  Spill  at 
International  Nutronics,  Inc.,  Dover,  NJ, 
December  31.  1982. 

The  petitioner  provides  a  paragraph 
summarizing  how  each  event  occurred. 
The  petitioner  states  the  situations 
prompting  the  first  two  events  (i.e.,  low 
water  level  and  product  conveyance 
system  jam)  are  listed  in  the  abnormal 
event  procedures  required  under  10  CFR 
36.53(b).  The  petitioner  offers  that 
under  the  proposed  revision  described 


in  this  petition,  both  instances  would 
require  notification  of  the  offsite 
individual.  In  the  first  event,  there  were 
no  offsite  consequences  or  threats  to 
worker  or  public  health  and  safety, 
although  continued  loss  of  pool  water 
could  have  presented  shielding 
problems  inside  the  irradiator.  In  the 
second  event,  approximately  15  hours 
passed  between  the  initiating  event 
(conveyor  jam)  and  the  fire,  which 
would  have  allowed  more  than  adequate 
time  for  response  and  mitigation  had  the 
offsite  individual  been  promptly 
notified. 

The  third  event  that  occurred  during 
unattended  operations  resulted  not  from 
the  irradiator  operation,  but  from 
operation  of  a  pool  water  clean-up 
system.  Under  existing  regulations, 
attendance  during  this  operation  would 
not  be  specifically  required. 

Analysis  of  Events  and  Lessons  Learned 

The  petitioner  notes  that  in  the 
"Analysis  of  Events  and  Lessons 
Learned"  section  of  NUREG-1345. 
Category  IV  irradiator  events  are 
grouped  into  several  types  and  that  to 
evaluate  whether  the  proposed 
regulatory  revision  is  adequate  to 
protect  worker  and  public  health  and 
safety,  the  potential  consequences  of 
each  type  of  event  under  unattended 
operations  as  described  in  this  petition 
must  be  examined. 

The  petitioner  states  that  of  the  event 
types  listed  in  NUREG-1345,  those 
described  as  management  deficiencies 
are  not  directly  related  to  attendance 
during  operations.  That  is,  the  presence 
of  individuals  onsite  during  operations 
would  have  no  relevance  to  mitigating 
potential  consequences  of  management 
deficiencies,  except  as  may  be  related  to 
system  problems  with  the  irradiator 
itself. 

The  petitioner  asserts  that  events 
stemming  from  system  problems  are  the 
most  likely  type  of  event  that  would 
have  adverse  consequences  from 
unattended  operations  and  that  in 
NUREG-1345,  this  type  of  event  is 
subdivided  into:  (1)  Access  control 
systems;  (2)  source  movement  and 
suspension;  (3)  encapsulation;  (4)  pool 
leakage  and  pool  purification  system; 
and  (5)  miscellaneous  systems.  The 
petitioner  notes  that  in  considering 
whether  mitigation  of  these  types  of 
events  would  be  compromised  by  not 
having  the  irradiator  operator  onsite,  the 
most  serious  potential  consequences 
would  be  the  failure  of  the  access 
control  systems.  The  petitioner  notes 
that  in  NUREG-1345,  three  of  the  four 
events  involving  the  access  control 
system  resulted  from  systems  that  either 
were  not  operating  properly  or  were  not 


designed  to  meet  the  criteria  as 
currently  specified  in  10  CFR  part  36. 
The  other  event  involved  an  interlock 
design  defect  that  was  corrected  through 
wiring  modification. 

Unauthorized  Access  to  the  Irradiator 

The  petitioner  argues  that  if  the 
irradiator  access  control  system  is 
designed  to  meet  the  requirements  of  10 
CFR  36,  that  the  primary  and  backup 
access  control  systems  will  ensure  that 
inadvertent  entry  to  the  irradiator  is  not 
possible,  even  under  conditions  of 
unattended  operation.  In  addition,  the 
petitioner  states  that  the  existing 
regulations  require  that  the  key  used  to 
operate  the  irradiator  be  the  same  key 
used  to  open  the  door  to  the  radiation 
room  and  that  only  one  such  key  be  in 
service  at  the  facility.  The  petitioner 
proposes  in  the  suggested  amendments 
that  physically  securing  the  key  from 
removal  would  provide  an  additional 
layer  of  protection  against  unauthorized 
access  to  the  irradiator. 

Other  Type  of  Irradiator  Events 

The  petitioner  believes  that  response 
and  mitigation  of  other  type  of  events 
described  in  NUREG-1345  would  not  be 
greatly  improved  by  having  an  onsite 
individual  to  respond  as  compared  to 
the  individual  being  offsite,  but  able  to 
respond  promptly.  For  example,  source 
racks  stuck  in  the  imshielded  position 
typically  require  several  hours  or  days 
to  correct;  that  mitigative  and  corrective 
actions  in  such  instances  would  be 
accomplished  by  a  team  of  individuals 
and  would  not  be  done  solely  by  the 
two  people  required  by  the  existing 
regulations  to  be  onsite.  The  petitioner 
believes  that  the  small  additional  delay 
resulting  from  an  individual  offsite 
being  the  first  to  respond  to  such  an 
abnormal  event  would  not  have  a 
discernible  effect  on  the  adequacy  of 
response. 

As  another  example,  the  petitioner 
states  that  NUREG-1345  lists  several 
events  that  resulted  in  fires  in  the 
irradiator,  that  might  be  considered  to 
have  important  consequences  for 
unattended  operations.  The  petitioner 
states  that  events  in  which  there  was  an 
initiating  event  from  the  irradiator 
system  involved  a  significant  time 
interval  between  the  initiating  event, 
usually  a  stuck  source  rack,  and  the  fire. 
In  those  events,  according  to  the 
petitioner,  the  time  delay  ranged  from 
approximately  nine  hours  to  eleven 
days,  which  would  allow  adequate  time 
for  an  offsite  individual  to  respond  and 
summon  appropriate  assistance.  The 
petitioner  notes  that  properly  designed 
source  rack  protective  barriers,  as 
required  under  10  CFR  36.35  minimizes 
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the  probability  of  having  a  source  rack 
become  stuck  from  product  or  carrier 
interference,  which  further  reduces  the 
fire  potential  in  irradiators  designed  in 
accordance  with  10  CFR  36  part  criteria. 

Conclusion 

The  petitioner  concludes  that  the 
consequences  of  Category  IV  irradiator 
events  described  in  NUREG-1345 
would  not  be  increased  under  the 
conditions  proposed  in  this  petition. 
The  petitioner  believes  that  having  an 
offsite  operator  with  automatic 
communication  capabilities  as 
described  in  this  petition  would  not 
appreciably  diminish  response  to  and 
mitigation  of  abnormal  events  or 
emergencies,  and  would  not 
compromise  safety  of  either  the  workers 
or  the  general  public. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  September,  1998. 

John  C.  Hoyle 

Secretary  of  the  Commission. 

[PR  Doc.  98-24714  Filed  9-14-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  76 
RIN  3150-AF85 

Certification  Renewal  and  Amendment 
Processes 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  that  apply  to 
gaseous  diffusion  plants.  In  1994,  these 
regulations  established  the  process  by 
which  the  NRC  would  assume 
regulatory  authority  for  the  Paducah  and 
Portsmouth  gaseous  diffusion  plants. 
These  plants  first  came  under  NRC 
oversight  on  March  3. 1997.  While 
implementing  the  initial  certification 
and  amendment  processes  specified  in 
the  1994  regulations,  the  NRC  staff 
identified  several  areas  in  these 
processes  that  should  be  revised  and 
improved  so  that  they  are  more  effective 
and  efficient.  This  proposed  rulemaking 
would  modify  the  process  for  certificate 
renewals,  establish  a  process  for 
certificate  amendments  comparable  to 
the  process  currently  used  to  amend  a 
fuel  cycle  license,  revise  the  appeal 
process  for  amendments,  eliminate  the 
"significant"  designation  for 
amendments,  simplify  the  criteria  for 
persons  who  are  eligible  to  file  a 


petition  for  review  of  an  amendment 
action,  remove  references  to  the  initial 
Application  because  the  initial 
certificates  have  been  issued,  and 
lengthen  the  time  periods  associated 
with  filing  a  petition  for  review. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  November 
16.  1998.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so.  but  the  Commission  is  able  to 
ensuje  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  written  comments  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  Attn:  Rulemakings  and 
Adjudications  Staff. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville.  MD,  between 
7:30  am  and  4:15  pm  on  Federal 
workdays. 

You  may  access  the  NRC's  interactive 
rulemaking  web  site  through  the  NRC 
home  page  (http://www.nrc.gov).  This 
site  provides  the  availability  to  upload 
comments  as  files  (any  format),  if  your 
web  browser  supports  that  function. 

For  information  about  the  interactive 
rulemaking  site,  contact  Ms.  Carol 
Gallagher.  (301)  415-5905;  e-mail 
CAG@nrc.gov. 

Copies  of  comments  received  may  be 
examined  or  copied  for  a  fee  at  the  NRC 
Public  Document  Room.  2120  L  Street 
NW.  (Lower  Level).  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  L.  Telford.  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  telephone 
(301)  415-6229.  e-mail  JLT@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Paducah  and  Portsmouth  gaseous 
diffusion  plants  (GDPs)  first  came  under 
NRC  oversight  on  March  3. 1997.  Since 
that  date,  as  the  NRC  implemented  the 
initial  certification  and  numerous 
certificate  amendments  under  the 
processes  specified  in  the  1994 
regulations,  the  staff  has  identified 
several  areas  to  improve  the  renewal 
and  amendment  processes  so  that  they 
are  more  effective  and  efficient.  Also,  in 
the  1994  regulations,  the.  certificate 
renewal  period  was  1  year.  However,  by 
amendment  of  the  Atomic  Energy  Act 
(AEA)  of  1954,  as  amended,  and 
implementing  rulemaking,  this  period 
was  recently  modified  to  allow  up  to  5 
years  between  certificate  renewals. 
These  events  have  caused  the  NRC  to 
reexamine  the  part  76  certificate 
renewal  and  amendment  processes. 
Hence,  the  objective  of  this  proposed 
rule  is  to  revise  and  improve  the  current 


regulations  so  that  the  staff  can 
effectively  and  efficiently  handle 
certificate  renewals  as  well  as  the 
number  of  certificate  amendments  that 
could  reasonably  be  expected  over  the 
recently  established  period  of  up  to  5 
years  between  certificate  renewals.  This 
proposed  rulemaking  would  modify  the 
process  for  certificate  renewals, 
establish  a  process  for  certificate 
amendments  comparable  to  the  process 
currently  used  to  amend  a  fuel  cycle 
license,  revise  the  appeal  process  for 
amendments,  eliminate  the 
"significant"  designation  for 
amendments.  simpHfy  the  criteria  for 
persons  who  are  eligible  to  file  a 
petition  for  review  of  a  certificate 
amendment  action,  remove  references  to 
the  initial  application  because  the  initial 
certificates  have  been  issued,  and 
lengthen  the  time  periods  associated 
with  filing  a  petition  for  review. 

Section-by^Section  Analysis 

Currently,  §  76.37  specifies  that  the 
Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  (the 
Director)  shall  publish  a  Federal 
Register  notice  of  receipt  of  an 
application  for  renewal.  This  proposed 
rule  would  replace  "shall"  with  "may, 
at  his  or  her  discretion,"  and  insert  "for 
renewal"  after  the  first  occurrence  of  the 
word  "application"  in  paragraphs  (a), 
(b),  and  (c).  Replacing  "shall"  with 
"may,  at  his  or  her  discretion."  allows 
the  Director  to  determine  if  a  Federal 
Register  notice  is  warranted  for  an 
application  for  renewal,  on  a  case-by- 
case  basis.  There  are  two  reasons  for 
proposing  this  action.  First,  if  the 
application  does  not  address  any  new 
safety  issues  or  there  have  not  been  any 
major  changes  to  the  facility  or  its 
operating  procedures  that  would 
substantially  increase  the  risk  associated 
with  the  facility,  then  the  Director  may 
decide  that  a  Federal  Register  notice  is 
not  necessary.  This  flexibility  would 
allow  the  agency  to  focus  its  resources 
on  safety  issues  tha^have  significant 
potential  risk.  Second,  there  is  no 
requirement  in  the  AEA  to  notice  an 
application  for  certificate  renewal. 
Furthermore,  similar  actions  for  10  CFR 
parts  30,  40,  and  70  facilities  are  not 
noticed.  Also,  adding  "for  renewal" 
clarifies  that  the  application  is 
specifically  for  renewal. 

In  §  76.39,  the  phrase  "for  renewal" 
would  be  inserted  after  each  occurrence 
of  the  word  "application."  This  clarifies 
that  the  application  being  discussed  in 
§  76.39  is  specifically  for  renewal. 

Section  76.45  would  be  modified  in 
paragraph  (a)  to  remove  the 
responsibility  for  making  the  initial 
decision  on  an  amendment  application 
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from  the  Director.  This  change  allows 
the  decision  to  grant  or  deny  an 
amendment  application  to  be  delegated 
to  the  branch  chief  level.  This  would 
contribute  to  a  more  efficient  use  of 
agency  resources  and  is  comparable  to 
the  process  used  for  facilities  regulated 
by  the  Commission  under  10  CFR  parts 
30.  40.  and  70. 

Section  76.45(b)  would  be  deleted. 
The  first  sentence  currently  requires 
that  the  Director  determine  whether  the 
proposed  activities  are  "significant", 
and  if  so,  follow  the  procedures 
specified  in  §§  76.37  and  76.39.  This 
sentence  would  be  deleted  because  the 
procedures  specified  in  §  76.37  to  be 
followed  by  die  Director  would  become 
discretionary,  and  the  procedures 
specified  in  §  76.39  are  currently 
discretionary.  Accordingly,  it  would  not 
be  logical  to  compel  the  Director  to 
follow  either  of  them.  This  deletion 
would  eliminate  the  current  distinction 
between  "significant"  and  "not 
significant"  proposed  activities.  This 
deletion  is  intended  to  provide  a  more 
flexible  and  efficient  regulatory  process. 
However,  the  public's  opportunity  to 
follow  each  amendment  action  remains 
the  same  because  licensing  documents 
are  placed  in  the  Commission's  Public 
Document  Room,  and  the  public  would 
have  an  opportunity  to  file  a  petition  for 
review  of  an  amendment  as  described  in 
proposed  §  76.45(d).  In  addition,  the  la^t 
sentence  in  §  76.45(b)  would  be  deleted 
because  decisions  on  certificate 
amendment  applications  would  be 
delegated  to  the  branch  chief  level.  This 
delegation  would  be  comparable  to  the 
process  currently  used  for  10  CFR  part 
30,  40,  and  70  facilities. 

The  current  §  76.45(c)  would  be 
redesignated  as  paragraph  (b)  because 
the  current  paragraph  (b)  would  be 
deleted. 

In  proposed  §  76.45(c),  the  first 
sentence  would  provide  that  a 
certificate  amendment  would  become 
effective  when  issued.  This  would  allow 
the  NRC  staff  to  handle  issues  that  need 
to  be  addressed  quickly  to  avoid  an 
unnecessary  operational  upset  of  a  large 
gaseous  diffusion  plant,  ensure  adequate 
protection  of  public  health  and  safety 
from  radiological  hazards,  and/or 
provide  for  the  common  defense  and 
security.  The  second  sentence  of 
§  76.45(c)  would  provide  that  the  staff 
may,  at  its  discretion,  publish  notice  of 
its  decision  on  an  amendment 
application  in  the  Federal  Register.  The 
staff  would  take  this  action,  on  a  case- 
by-case  basis,  whenever  warranted.  For 
example,  if  the  application  does  not 
address  any  new  safety  issues  or  there 
have  not  been  any  major  changes  to  the 
facility  or  its  operating  procedures  that 


would  substantially  increase  the  risk 
associated  with  the  facility,  then  the 
staff  may  decide  that  a  Federal  Register 
notice  is  not  necessary.  This  flexibility 
would  allow  the  NRC  to  devote  its 
resources  to  safety  issues  that  have 
significant  potential  risk.  Also,  there  is 
no  requirement  in  the  AEA  to  notice  a 
certificate  amendment  application. 
Furthermore,  the  Commission  does  not 
notice  similar  actions  for  10  CFR  Parts 
30,  40,  and  70  facilities. 

Currently,  a  decision  on  an 
amendment  application  may  be 
appealed  by  filing  a  request  for  the 
Commission's  review.  Proposed 
§  76.45(d),  concerning  the  staffs 
determination  on  an  amendment 
application,  would  establish  procedures 
for  the  United  States  Enrichment 
Corporation  (Corporation),  or  any 
person  whose  interests  may  be  affected, 
to  file  a  petition  for  the  Director's 
review.  Under  the  proposed  rule,  it  is 
the  initial  determination  on  a  certificate 
amendment  application  that  would  be 
delegated  to  the  branch  chief;  therefore, 
it  is  logical  for  the  Director  to  be  the  first 
level  of  review.  This  process  would 
contribute  to  a  more  efficient  use  of 
agency  resources  because  an  appeal 
issue  may  be  resolved  by  the  Director 
and,  thus,  not  need  the  Commission's 
review. 

Proposed  §  76.45(e),  concerning  the 
Director's  decision,  would  establish 
procedures  for  either  the  Corporation,  or 
any  person  whose  interests  may  be 
affected  and  who  filed  a  petition  for 
review  or  filed  a  response  to  a  petition 
for  review  under  §  76.45(d),  to  file  a 
petition  for  the  Commission's  review. 
This  proposed  rule  would  have  the 
initial  review  of  a  staff  determination  on 
an  amendment  application  rendered  by 
the  Director;  therefore,  it  is  logical  for 
the  Commission  to  be  the  final  level  of 
review. 

In  §  76.62(c)  the  phrase,  "who 
submitted  written  comments  in 
response  to  the  Federal  Register  notice 
on  the  application  or  compliance  plan 
under  §  76.37,  or  provided  oral 
comments  at  any  meeting  held  on  the 
application  or  compliance  plan 
conducted  under  §  76.39"  would  be 
removed.  This  would  eliminate 
restrictions  that  limit  those  entities  who 
may  file  a  petition  requesting  review  of 
the  Director's  decision  regarding 
issuance  of  a  certificate  and/or  approval 
of  a  compliance  plan.  Elimination  of 
these  restrictions  is  consistent  with  the 
Commission's  practice  for  10  CFR  parts 
30,  40,  and  70  facilities.  Further,  in  the 
event  that  a  Federal  Register  notice  is 
not  issued  for  a  certificate  renewal,  the 
notice  of  the  Director's  decision  would 
provide  the  first  published  opportunity 


for  a  person  whose  interest  may  be 
affected  to  be  aware  of  the  action.  Also, 
the  number  of  days  specified  in 
§  76.62(c)  would  be  increased,  e.g.,  15 
days  becomes  30  days.  This  would 
provide  more  time  for  the  Corporation 
or  other  member  of  the  public  whose 
interests  may  be  affected  to  file  a 
petition  for  review  on  a  certificate 
renewal  action,  since  the  time  period  for 
a  certificate  renewal  was  recently 
extended  from  annually  to  up  to  5  years 
and,  therefore,  the  need  to  act  within  15 
days  because  of  the  time  constraint 
associated  with  annual  renewals  has 
been  removed.  Also,  the  sentence,    . 
"Unless  the  Commission  grants  the 
petition  for  review  or  otherwise  acts 
within  60  days  after  the  publication  of 
the  Federal  Register  notice,  the 
Director's  initial  decision  on  the 
certificate  application  or  compliance 
plan  becomes  effective  and  final," 
would  be  revised  to  read:  "If  the 
Commission  does  not  issue  a  decision  or 
otherwise  act  within  90  days  after  the 
publication  of  the  Federal  Register 
notice,  the  Director's  decision  remains 
in  effect."  This  change  would  make 
clear  that  the  Director's  decision  is 
effective  upon  issuance  and  would 
eliminate  a  potential  60-day  suspension 
of  the  effectiveness  of  the  Director's 
decision,  if  a  petition  for  review  is  filed. 
The  Director's  decision  would  remain  in 
effect  unless  it  is  changed  by  the 
Commission.  This  procedure  would  also 
be  more  consistent  with  the  process  for 
license  renewals  pursuant  to  10  CFR 
parts  30,  40,  and  70.  In  addition,  to 
accommodate  the  increased  time  for 
both  filing  a  petition  for  review  and 
responding  to  a  petition,  the  time 
provided  for  the  Commission  to  act 
would  be  increased  from  60  to  90  days 
following  publication  of  the  Federal 
Register  notice. 

The  changes  made  in  §  76.62(c)  would 
also  be  made  in  §  76.64(d)  for  the  same 
reasons. 

In  the  introductory  text  of  §  76.91, 
reference  to  §  76.35(d)  would  be 
changed  to  §  76.35(f)  to  correct  a 
typographical  error. 

In  addition,  part  76  would  be 
modified  to  remove  references  to  the 
initial  application  that  are  no  longer 
relevant  because  the  initial  certificates 
have  been  issued.  In  §§  76.33  (a)(1),  (b). 
(c),  (d),  and  (e),  and  76.35,  references  to 
"initial"  would  be  removed.  Section 
76.9(c)  would  be  removed  as  no  longer 
relevant  because  of  the  reference  to  the 
initial  certification  application.  Phrases 
in  §§  76.21(a),  76.36(a),  76.60(e)(2),  and 
76.91(n)  concerning  initial  certification 
would  be  removed.  References  in 
§§  76.7(e)(1),  76.60(c)(2),  76.60(d)(2). 
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and  76.60(e)(1)  to  the  NMSS  Director's 
initial  decision  would  be  removed. 

Section  76.33  would  also  be  amended 
to  correct  a  printing  error  in  the 
regulatory  text.  In  §  76.33(a)(2)  the 
redundant  phrase  "the  names, 
addresses,  and  citizenship  of  its 
principal  office,"  would  be  removed. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
regulation  is  the  type  of  action 
described  as  a  categorical  exclusion  in 
10  CFR  51.22(c)(1)  and  (3).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
proposed  rule. 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  part  of 
limited  applicability  apply  to  a  wholly- 
owned  instrumentality  of  the  United 
States.  Therefore,  Office  of  Management 
and  Budget  clearance  is  not  required 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  5301  et  seq). 

Regulatory  Analjfsis 

This  proposed  rulemaking  would 
modify  the  process  for  certificate 
renewals,  establish  a  process  for 
certificate  amendments  comparable  to 
the  process  ciurently  used  to  amend  a 
fiiel  cycle  license,  revise  the  appeal 
process  for  amendments,  eliminate  the 
"significant"  designation  for 
amendments,  simplify  the  criteria  for 
persons  who  are  eligible  to  file  a 
petition  for  review  of  an  amendment 
action,  remove  references  to  the  initial 
application  because  the  initial 
certificates  have  been  issued,  and 
lengthen  the  time  periods  associated 
with  filing  a  petition  for  review. 

Although  current  10  CFR  part  76 
contains  a  process  for  certificate 
amendment  and  the  GDP  certificates 
have  been  amended  several  times,  these 
licensing  actions  have  identified  that 
the  process  described  in  §  76.45  has 
several  deficiencies  that  should  be 
corrected  and  that  the  process  should  be 
revised  and  improved  so  that  it  is  more 
effective  and  efficient,  as  discussed 
above.  The  proposal  being  considered 
parallels  the  process  currently  used  for 
10  CFR  parts  30,  40,  and  70  facilities.  It 
also  removes  the  ambiguity  associated 
with  determining  who  can  petition  the 
NRC  for  review  of  an  amendment 
application  decision. 

Also,  since  the  statute  has  been 
amended  to  allow  up  to  a  5-year 
certificate  renewal  period  instead  of  an 
annual  certificate  renewal  requirement, 
the  lengthened  certificate  period  has 


permitted  consideration  of 
improvements  to  the  certificate  renewal 
process.  Because  the  time  constraints  of 
an  annual  certification  process  have 
been  removed,  appropriate  changes  to 
the  time  for  appeals  and  lifting  of 
restrictions  on  who  may  appeal  a 
certification  decision  in  the  proposed 
rule  would  more  closely  resemble  the 
process  for  renewal  of  materials  licenses 
under  10  CFR  parts  30,  40,  and  70. 

A  no-change  option  would  maintain 
the  deficiencies  and  ambiguities  in  both 
processes  and  would  not  result  in  an 
improved  process  which  is  more 
effective  and  efficient. 

Impacts  on  the  Corporation 

An  uncomplicated  certificate 
amendment  process  is  expected  to 
provide  a  more  timely  regulatory 
process.  If  the  identified  deficiencies 
and  ambiguities  in  the  amendment 
process  are  not  corrected,  there  is  a 
potential  for  expense  due  to  plant 
operational  delays  and  reduced 
efficiencies  that  may  be  related  to 
amendment  requests.  However, 
clarification  of  who  can  petition  the 
Director  for  review  of  a  staff 
determination  on  an  amendment 
application  fmd/or  extension  of  the 
period  for  requesting  a  review  may 
result  in  additional  petitions.  Similarly, 
the  lifting  of  restrictions  on  who  can 
petition  for  review  of  a  certification 
renewal  decision  and  the  lengthening  of 
the  time  for  such  petitions  may  result  in 
additional  petitions.  This  rulemaking  is 
not  expected  to  have  any  adverse 
economic'impacts  on  the  Corporation. 

Benefit 

An  uncomplicated  process  for 
certificate  amendment  is  expected  to 
result  in  a  more  effective  and  efficient 
NRC  review  process  that  would  provide 
more  timely  completion  of  amendment 
reviews.  Clarification  of  who  can 
petition  the  Director  for  review  of  a 
certificate  amendment  determination 
would  remove  undesirable  ambiguities. 
Specifically,  the  proposed  rule  would 
remove  a  restriction  on  who  could 
petition  for  review  by  eliminating  the 
current  requirement  that  a  petition  for 
review  only  be  filed  by  a  person  who 
had  previously  provided  comments.  The 
proposed  rule  would  allow  anyone 
whose  interests  may  be  affected  to  file 
a  petition  for  review.  Also,  extension  of 
the  time  periods  associated  with  filing 
a  petition  for  review  would  provide 
more  time  for  the  public  to  participate 
in  the  amendment  process.  The 
proposed  rule  also  provides  the  same 
removal  of  restrictions  on  who  may 
petition  for  review  of  a  certification 
renewal  decision  and  extension  of  time 


for  petitions  for  review  of  a  certification 
renewal  decision.  Further,  the  proposed 
rule  provides  the  staff  discretion  in 
publishing  the  Federal  Register  notice 
of  receipt  of  the  application  for 
Certificate  renewal.  Exercise  of  this 
discretion  permits  the  staff  to  use  its 
resources  in  the  most  effective  and 
efficient  manner. 

Preferred  Option 

The  preferred  option  is  to  amend  the 
regulations  to  eliminate  ambiguities, 
reduce  inefficiencies,  better  define  the 
processes  for  certificate  renewals  and 
amendments,  allow  immediately 
effective  amendments,  and  allow  more 
time  for  public  participation,  while 
continuing  to  ensure  adequate 
protection  of  public  health  and  safety. 

This  constitutes  the  regulatory 
analysis  for  the  proposed  rule. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  eosft)),  the 
Commission  certifies  that  this 
rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  only 
addresses  the  United  States  Enrichment 
Corporation  or  its  successor.  The 
Corporation  does  not  fall  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  10  CFR  2.810  or  the 
Small  Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121. 

BafJcfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this 
proposed  rule;  therefore,  a  backfit 
analysis  is  not  required  for  this 
proposed  rule  because  these 
amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  Ch.  I. 

List  of  Subjects  in  10  CFR  Part  76 

Certification,  Criminal  penalties. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements,  Security 
measures.  Special  nuclear  material. 
Uranium  enrichment  by  gaseous 
diffusion. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  76. 

PART  76— CERTIRCATION  OF 
GASEOUS  DIFFUSION  PLANTS 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 
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Authority:  Sees.  161,  68  Stat.  948,  as 
amended,  sees.  1312, 1701,  as  amended,  106 
Stat.  2932,  2951,  2952,  2953,  110  Stat.  1321- 
349  (42  U.S.C  2201.  2297b-ll.  2297f);  sees. 
201.  as  amended,  204,  206,  88  Stat.  1244, 
1245, 1246  (42  U.S.Q  5841,  5842,  5845, 
5846);  sec.  234(a),  83  Stat.  444,  as  amended 
by  Pub.  L.  104-134. 110  Stat.  1321. 1321-349 
(42  U.S.C.  2243(a)). 

Sec.  76.7  also  issued  under  Pub.  L.  95-601, 
sec.  10.  92  Stat.  2951  (42  U.S.C.  5851).  Sec. 
76.22  is  also  issued  under  sec.  193(0.  as 
amended,  104  Stat.  2835,  as  amended  by  Pub. 
L.  104-134, 110  Stat.  1321, 1321-349  (42 
U.S.C.  2243(f)).  Sec.  76.35(j)  also  issued 
under  sec.  122,  68  Stat.  939  (42  U.S.C.  2152). 

2.  In  §  76.7,  paragraph  (e)(1)  is  revised 
to  read  as  follows: 

§76.7    Employee  protection. 

*        *        •        *        * 

(e)(1)  The  Corporation  shall 
prominently  post  the  revision  of  NRC 
Form  3,  "Notice  to  Employees," 
referenced  in  10  CFR  19.11(c).  This  form 
must  be  posted  at  locations  sufficient  to 
permit  employees  protected  by  this 
section  to  observe  a  copy  on  the  way  to 
or  from  their  place  of  work.  Premises 
must  be  posted  during  the  term  of  the 
certificate,  and  for  30  days  following 
certificate  termination. 

*  *  •  V  • 

§76.9    [Amended] 

3.  In  §  76.9.  paragraph  (c)  is  removed. 

4.  In  §  76.21,  paragraph  (a)  is  revised 
to  read  as  follows: 

§76.21    Certiflcat*  required. 

(a)  The  Corporation  or  its  contractors 
may  not  operate  the  gaseous  diffusion 
plants  at  Piketon,  Ohio,  and  Paducah, 
Kentucky,  unless  an  appropriate 
certificate  of  compliance,  and/or  an. 
approved  compliance  plan  is  in  effect 
pursuant  to  this  part.  Except  as 
authorized  by  the  NRC  under  other 
provisions  of  this  chapter,  no  person 
other  than  the  Corporation  or  its 
contractors  may  acquire,  deliver, 
receive,  possess,  use,  or  transfer 
radioactive  material  at  the  gaseous 
diffusion  plants  at  Piketon,  Ohio,  and 
Paducah,  Kentucky. 
*        *        •        *        » 

5.  Section  76.33  is  revised  to  read  as 
follows: 

§76.33    Application  procedures. 

(a)  Filing  requirements.  (1)  An 
application  for  a  certificate  of 
compliance  must  be  tendered  by  filing 
20  copies  of  the  application  with  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  with  copies  sent 
to  the  NRC  Region  III  Office  and 
appropriate  resident  inspector,  in 
accordance  with  §  76.5  of  this  part. 

(2)  The  application  must  include  the 
full  name,  address,  age  (if  an 
individual),  and  citizenship  of  the 
appUcant.  If  the  applicant  is  a 
corporation  or  other  entity,  it  shall 


indicate  the  State  where  it  was 
incorporated  or  organized,  the  location 
of  the  principal  office,  the  names, 
addresses,  and  citizenship  of  its 
principal  officers,  and  shall  include 
information  known  to  the  applicant 
concerning  the  control  or  ownership,  if 
any,  exercised  over  the  applicant  by  any 
alien,  foreign  corporation,  or  foreign 
government. 

(b)  Oath  or  affirmation.  An 
application  for  a  certificate  of 
compliance  must  be  executed  in  a 
signed  original  by  a  duly  authorized 
officer  of  the  Corporation  xmder  oath  or 
affirmation. 

(c)  Pre-filing  consultation.  The 
Corporation  may  confer  vrtth  the 
Commission's  staff  before  filing  an 
application. 

(d)  Additional  information.  At  any 
time  during  the  review  of  an 
appUcation,  the  Corporation  may  be 
required  to  supply  additional 
information  to  the  Commission's  staff  to 
enable  the  Commission  or  the  Director, 
as  appropriate,  to  determine  whether 
the  certificate  should  be  issued  or 
denied,  or  to  determine  whether  a 
comphance  plan  should  be  approved. 

[ef  Withholdable  information.  An 
application  which  contains  Restricted 
Data,  National  Seciuity  Information, 
Safeguards  Information,  Unclassified 
Controlled  Nuclear  Information, 
proprietary  data,  or  other  vdthholdable 
information,  must  be  prepared  in  such 
a  manner  that  all  such  information  or 
data  are  separated  fi°om  the  information 
to  be  made  available  to  the  public. 

6.  In  §  76.35,  the  section  heading  and 
introductory  paragraph  are  revised  to 
read  as  follows: 

§76.35    Contents  of  application. 

The  application  for  a  certificate  of 
compliance  must  include  the 
information  identified  in  this  section. 

***** 

7.  Li  §  76.36,  paragraph  (a)  is  revised 
to  read  as  follows: 

§76.36    Renewals. 

(a)  The  Corporation  shall  file  periodic 
applications  for  renewal,  as  required  by 
§76.31. 

***** 

8.  Section  76.37  is  revised  to  read  as 
follows: 

§  76.37    Federal  Register  notice. 

The  Director  may,  at  his  or  her 
discretion,  publish  in  the  Federal 
Register: 

(a)  A  notice  of  the  filing  of  an 
application  for  renewal  (specifying  that 
copies  of  the  application,  except  for 
Restricted  Data,  Unclassified  Controlled 
Nuclear  Information,  Classified  National 
Security  Information,  Safeguards 
Information,  Proprietary  Data,  or  other 


withholdable  information  will  be  made 
available  for  public  inspection  in  the 
Commission's  Public  Etocument  Room 
at  2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC,  and  in  the  local  public 
document  room  at  or  near  the  location 
of  the  plant); 

(b)  A  notice  of  opportunity  for  written 
public  comment  on  the  appUcation  for 
renewal;  and 

(c)  The  date  of  any  scheduled  public 
meeting  regarding  the  application  for 
renewal. 

9.  In  §  76.39,  paragraphs  (a),  the 
introductory  text  of  (b),  (b)(1).  and  {b)(4) 
are  revised  to  read  as  follows: 

§76.39    Public  meeting. 

(a)  A  public  meeting  will  be  held  on 
an  application  for  renewal  if  the 
Director,  in  his  or  her  discretion, 
determines  that  a  meeting  is  in  the 
public  interest  with  respect  to  a 
decision  on  the  application  for  renewal. 

(b)  Conduct  of  public  meeting. 

(1)  The  Director  shall  conduct  any 
public  meeting  held  on  the  application 
for  renewal. 


(4)  Members  of  the  public  will  be 
given  an  opportunity  during  a  pubUc 
meeting  to  make  their  views  regarding 
the  application  for  renewal  known  to 
the  Director. 
•        •        •        •        • 

10.  Section  76.45  is  revised  to  read  as 
follows: 

§  76.45    Application  for  amendment  of 
certificate. 

(a)  Contents  of  amendment 
application.  In  addition  to  the 
application  for  certification  submitted 
pvtfsuant  to  §  76.31,  the  Corporation 
may  at  any  time  apply  for  amendment 
of  the  certificate  to  cover  proposed  new 
or  modified  activities.  The  amendment 
application  should  contain  sufficient 
information  to  make  findings  of 
compliance  or  acceptability  for  the 
proposed  activities  as  required  for  the 
original  certificate. 

(b)  Oath  or  affirmation.  An 
application  for  an  amendment  of  the 
certificate  of  compliance  must  be 
executed  in  a  signed  original  by  the 
Corporation  imder  oath  or  affirmation. 

(c)  Amendment  application 
determinations.  If  the  NRC  staff 
approves  an  application  for  a  certificate 
amendment,  it  will  be  effective  when 
issued  by  the  NRC  staff  to  the 
Corporation.  If  an  application  for  a 
certificate  amendment  is  not  approved 
by  the  NRC  staff,  the  Corporation  will  be 
informed  in  writing.  The  NRC  staff  may, 
at  its  discretion,  publish  notice  of  its 
determination  on  an  amendment 
application  in  the  Federal  Register. 
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(d)  Request  for  review  of  staffs 
determination  on  an  amendment 
application.  The  Corporation,  or  any 
person  whose  interest  may  be  affected, 
may  file  a  petition  requesting  the 
Director's  review  of  a  NRC  staff 
determination  on  an  amendment 
application.  A  petition  requesting  the 
Director's  review  may  not  exceed  30 
pages  and  must  be  filed  within  30  days 
after  the  date  of  the  staff's 
determination.  Any  person  described  in 
this  paragraph  may  file  a  written 
response  to  a  petition  requesting  the 
Director's  review.  This  response  may 
not  exceed  30  pages  and  must  be  filed 
within  15  days  after  the  filing  date  of 
the  petition  requesting  the  Director's 
review.  The  Director  may  adopt,  modify, 
or  set  aside  the  findiiigs.  conclusions, 
conditions,  or  terms  in  the  slafTs 
amendment  determination  by  providing 
a  written  basis  for  the  action.  If  the 
Director  does  not  issue  a  decision  or 
otherwise  act  vdthin  60  days  after 
receiving  the  petition  for  review,  the 
staffs  determination  on  the  amendment 
application  remains  in  effect. 

(e)  Request  for  review  of  a  Director's 
decision.  The  Corporation,  or  any 
person  whose  interest  may  be  affected 
and  who  filed  a  petition  for  review  or 
filed  a  response  to  a  petition  for  review 
under  §  76.45(d),  may  file  a  petition 
requesting  the  Commission's  review  of  a 
Director's  decision  on  an  amendment 
application.  A  petition  requesting  the 
Commission's  review  may  not  exceed  30 
pages  and  must  be  filed  within  30  days 
after  the  date  of  the  Director's  decision. 
A  petition  requesting  the  Commission's 
review  may  be  either:  delivered  to  the 
Rulemakings  and  Adjudications  Branch 
of  the  Office  of  the  Secretary  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  sent  by 
mail  or  telegram  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff. 
Any  person  described  in  this  paragraph 
may  file  a  written  response  to  a  petition 
requesting  the  Commission's  review. 
This  response  may  not  exceed  30  pages 
and  must  be  filed  within  15  days  after 
the  filing  date  of  the  petition  requesting 
the  Commission's  review.  The 
Commission  may  adopt,  by  order, 
further  procedures  that,  in  its  judgment, 
would  serve  the  purpose  of  review  of 
the  Director's  decision.  The  Commission 
may  adopt,  modify,  or  set  aside  the 
findings,  conclusions,  conditions,  or 
terms  in  the  Director's  amendment 
review  decision  and  will  state  the  basis 
of  its  action  in  writing.  If  the 
Commission  does  not  issue  a  decision  or 
otherwise  act  within  90  days  after 
receiving  the  petition  for  review,  the 


Director's  decision,  under  §  76.45(d),  on 
the  amendment  application  remains  in 
effect. 

11.  In  §  76.60,  paragraphs  (c)(2), 
(d)(2),  (e)(1),  and  {e)(2)  are  revised  to 
read  as  follows: 

§  76.60    Regulatory  requirements  whicti 

apply. 

***** 

(c)  •  •  * 

(2)  The  Corporation  shall  post  NRC 
Form  3  during  the  term  of  the  certificate 
and  for  30  days  following  certificate 
termination. 

(d)  *  *  * 

(2)  The  Corporation  shall  comply  with 
the  requirements  in  this  part  or  as 
specified  in  an  approved  plan  for 
achieving  compliance. 

(e)  *  •  * 

(1)  The  Corporation  shall  comply  with 
the  requirements  in  §§  21.6  and  21.21. 

(2)  Under  §  21.31,  procurement 
documents  issued  by  the  Corporation 
must  specify  that  the  provisions  of  10 

CFR  part  21  apply. 

***** 

12.  In  §  76.62,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  76.62    Issuance  of  certificate  and/or 

approval  of  compliance  plan. 

***** 

(c)  The  Corporation,  or  any  person 
whose  interest  may  be  affected,  may  file 
a  petition,  not  to  exceed  30  pages, 
requesting  review  of  the  Director's 
decision.  This  petition  must  be  filed 
with  the  Commission  not  later  than  30 
days  after  pubUcation  of  the  Federal 
Register  notice.  Any  person  described 
in  this  paragraph  may  file  a  response  to 
any  petition  for  review,  not  to  exceed  30 
pages,  within  15  days  after  the  filing  of 
the  petition.  If  the  Commission  does  not 
issue  a  decision  or  otherwise  act  within 
90  days  after  the  publication  of  the 
Federal  Register  notice,  the  Director's 
decision  remains  in  effect.  The 
Commission  may  adopt,  by  order, 
further  procedures  that,  in  its  judgment, 
would  serve  the  purpose  of  review  of 
the  Director's  decision. 

13.  In  §  76.64,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  76.64    Denial  of  certificate  or  compliance 
plan. 

***** 

(d)  The  Corporation,  or  any  person 
whose  interest  may  be  affected,  may  file 
a  petition  for  review,  not  to  exceed  30 
pages,  requesting  review  of  the 
Director's  decision.  This  petition  for 
review  must  be  filed  with  the 
Commission  not  later  than  30  days  after 
publication  of  the  Federal  Register 
notice.  Any  person  described  in  this 
paragraph  may  file  a  response  to  any 
petition  for  review,  not  to  exceed  30 
pages,  within  15  days  after  the  filing  of 
the  petition  for  review.  If  the 


Commission  does  not  issue  a  decision  or 
otherwise  act  within  90  days  after  the 
publication  of  the  Federal  Register 
notice,  the  Director's  decision  remains 
in  effect.  The  Commission  may  adopt, 
by  order,  further  procedures  that,  in  its 
judgment,  would  serve  the  purpose  of 
review  of  the  Director's  decision. 

14.  In  §  76.91,  the  introductory  text 
and  paragraph  (n)  are  revised  to  read  as 
follows: 

§76.91    Emergency  planning. 

The  Corporation  shall  establish, 
maintain,  and  be  prepared  to  follow  a 
written  emergency  plan.  The  emergency 
plan  submitted  under  §  76.35(f)  must 
include  the  following  information: 

(n)  Comment  from  offsite  response 

organizations.  The  Corporation  shall 

allow  the  offsite  response  organizations 

expected  to  respond  in  case  of  an 

accident  60  days  to  comment  on  the 

emergency  plan  before  submitting  it  to 

NRC.  The  Corporation  shall  provide  any 

comments  received  within  the  60  days 

to  the  NRC  with  the  emergency  plan. 
*        •        •        •        * 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  September,  1998. 

For  the  Nuclear  Regulatory  Conunission. 
John  C  Hoyle, 
Secretary  of  the  Commission. 
[PR  Doc.  98-24713  Filed -9-14-98;  8:45  am) 
BILUNO  COOC  75M-01-P 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  61 1  and  620 

RIN  30S2-AB79 

Organization;  Disclosure  to 
Shareholders;  PCS  Board 
Compensation  Limits 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCA  or  Agency), 
through  the  FCA  Board  (Board), 
proposes  to  amend  its  regulation  on 
Farm  Credit  System  (System  or  FCS) 
bank  director  compensation.  The 
proposed  amendment  would  authorize 
FCS  banks  to  pay  their  directors  more 
than  the  statutory  maximiun  when 
justified  by  exceptional  circumstances 
and  remove  the  existing  requirement 
that  such  payments  receive  FCA's  prior 
approval. 

DATES:  Written  comments  must  be 
received  on  or  before  October  15, 1998. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  Patricia  W.  DiMuzio, 
Director,  Regulation  and  Policy 
Division,  Office  of  Policy  and  Analysis, 
1501  Farm  Credit  Drive,  McLean,  VA, 
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22102-5090  or  sent  by  facsimile 
transmission  to  (703)  734-5784. 
Comments  may  also  be  submitted  via 
electronic  mail  to  "reg-comm@fca.gov" 
or  through  the  Pending  Regulations 
section  of  the  FCA's  interactive  website 
at  "www.fca.gov."  Copies  of  all 
communications  received  will  be 
available  for  review  by  interested  parties 
in  the  Office  of  Policy  and  Analysis, 
Farm  Credit  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Markowitz.  Senior  Policy  Analyst, 
Office  of  Policy  and  Analysis,  Farm 
Credit  Administration,  McLean.  VA 
22102-5090,  (703)  883-4479; 
or 
William  L.  Larsen,  Senior  Attorney. 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090.  (703)  883-4020,  TDD 
(703) 883-4083. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Prior  to  August  1988.  the  Farm  Credit 
Act  of  1971,  as  amended  (Act), 
authorized  the  FCA  to  set  the  maximimi 
level  of  PCS  bank  director 
compensation.  At  that  time.  §611.1020 
limited  bank  director  compensation  to 
$200  per  day,  plus  reasonable 
allowances  for  travel,  subsistence,  and 
other  related  expenses.  *  With  the 
passage  of  the  Agricultural  Credit 
Technical  Corrections  Act  of  1988  (1988 
Act).^  Congress  modified  FCA's 
regulatory  authority  over  PCS  bank 
director  compensation  and  established  a 
$15,000  annual  limit  on  bank  director 
compensation.^  The  FCA  published  a 
final  rule  to  reflect  the  statutory 
changes.*  The  new  rule  removed  the 
$200  per  day  limit  and.  in  its  place, 
authorized  FCS  banks  to  pay  fair  and 
reasonable  director  compensation  that 
did  not  exceed  the  statutory  limit. 

The  Farm  Credit  Banks  and 
Associations  Safety  and  Soundness  Act 
of  1992  5  (1992  Act)  amended  section 
4.21  of  the  Act  to  raise  the  limit  on  bank 
director  compensation  from  $15,000  to 
$20,000  per  year  and  authorized 
subsequent  annual  adjustments  to 
reflect  changes  in  the  Consumer  Price 
Index  (CPI).  The  1992  Act  also 
authorized  the  FCA  to  waive  the 
director  compensation  limitation  under 
"exceptional  circumstances"  in 
accordance  with  regulations 
promulgated  by  the  FCA.  In  response  to 
these  statutory  changes,  the  Agency 


'  See  52  FR  36012  (September  25,  1987). 
*Pub.  L.  100-399, 102  Stat.  989  (1988). 
'  See  section  414  of  the  1988  Act,  which  added 
section  4.21  of  the  1971  Act. 
*  See  57  FR  43393  (September  21, 1992). 
»Pub.  L.  102-552, 106  Stat.  4102  (1992). 


amended  §  611.400  to  incorporate  the 
new  FCS  bank  director  compensation 
limits.^ 

Current  §611.400  provides  a  process 
for  annually  adjusting  bank  director 
compensation  in  response  to  changes  in 
the  CPI  and  for  granting  waivers  when 
exceptional  circumstances  necessitate 
exceeding  the  statutory  maximum.  The 
rule  limits  the  amount  of  additional 
director  compensation  available  by 
waiver  to  30  percent  of  the  statutory 
maximum.  The  rule  also  requires  that 
the  Agency  approve  a  waiver  before  the 
additional  compensation  is  paid. 
Section  611.400(c)  requires  a  bank  to 
submit  a  written  request  to  the  FCA  to 
waive  the  limitation.  The  written 
request  must:  (1)  Describe  and  explain 
the  exceptional  circumstances  that  the 
bank  believes  necessitate  a  waiver;  (2) 
state  the  amount  and  the  terms  and 
conditions  of  the  proposed 
compensation  level  for  each  director 
whose  compensation  would  exceed  the 
statutory  maximum;  and  (3)  justify  the 
proposed  level  of  compensation  based 
on  the  extraordinary  time  and  service 
the  director  devotes  to  bank  business. 

The  FCA,  based  on  its  experience  in 
administering  the  waiver  provisions  of 
§  611.400,  proposes  to  remove  the 
existing  prior  approval  requirements  for 
additional  director  compensation  of  up 
to  30  percent  of  the  statutory  maximum 
when  justified  by  exceptional 
circumstances.  This  proposed 
amendment  is  part  of  the  Agency's 
continuing  effort  to  streamline  its 
regulations  and  reduce  regulatory 
burden. 

II.  Analysis 

Since  amending  §611.400  in  1994. 
the  FCA  Board  has  approved  several 
bank  requests  under  the  regulatory 
waiver  mechanism  to  exceed  the 
statutory  maximum  for  bank  director 
compensation.  Most  of  the  waivers  were 
based  on  exceptional  circumstances 
related  to  development  and 
implementation  of  mergers, 
consolidations,  and  joint  management 
proposals.  These  activities  are  typically 
outside  the  normal  course  of  business 
for  PCS  bank  directors  and  require  them 
to  devote  exceptional  time  and  attention 
to  bank  affairs.  The  FCA  has  also 
approved  waiver  requests  justified  by 
extraordinary  director  efforts  in 
connection  with  joint  strategic  planning 
projects  between  banks  and  the  hiring  of 
a  new  chief  executive  officer. 
Significantly,  in  the  4  years  since  the 
FCA  amended  §  611.400,  the  Agency 
has  not  found  it  necessary  to  deny  a 


6  See  59  FR  37406  (July  22, 1994). 


request  for  extraordinary  director 
compensation. 

Current  §  611.400(d)  requires  each 
bank  board  of  directors  to  adopt  a 
written  policy  regarding  the 
compensation  of  bank  directors.  Section 
611.400(d)(3)  requires  this  policy  to 
address  the  exceptional  circumstances 
under  which  the  board  would  seek  a 
waiver  of  the  statutory  maximum  and 
any  limitations  or  conditions  the  board 
would  wish  to  place  on  the  availability 
of  such  a  waiver.  Under  the  proposed 
rule,  the  requirement  for  a  written 
policy  would  be  retained.  However, 
since  the  FCA  would  no  longer  approve 
in  advance  the  payment  of  additional 
director  compensation,  the  Agency 
would  expect  each  bank  to  review  its 
director  compensation  policy  to  be 
certain  it  reflects  the  added 
responsibility  of  the  bank  to  ensure  that 
such  compensation  occurs  only  in 
exceptional  circumstances. 

III.  Proposed  Changes 

Based  on  the  considerations  discussed 
above,  the  FCA  proposes  to  amend 
§  611.400(c)  to  eliminate  the  current 
prior  approval  requirement  for  waiver  of 
the  director  compensation  limitation. 
The  proposal  would  authorize  banks  to 
pay  directors  up  to  30  percent  above  the 
statutory  maximum  without  notifying 
the  FCA  in  advance.  However,  banks 
that  grant  additional  compensation 
above  the  statutory  maximum  must 
maintain  documentation  justifying  the 
additional  director  compensation, 
including  the  amount,  and  terms  and 
conditions  of  the  compensation,  as  well 
as  a  description  of  the  extraordinary 
time  and  service  the  director  devoted  to 
bank  business.  Documentation  will  be 
subject  to  review  and  evaluation  during 
the  examination  process. 

The  FCA  believes  that  elimination  of 
Agency  prior  approval  in  this  area 
strikes  an  appropriate  balance  between 
Congressional  intent  that  additional 
compensation  be  granted  for  truly 
exceptional  circumstances  and  the  goal 
of  reducing  regulatory  burden.  The 
FCA's  experience  to  date  with  bank 
applications  to  grant  additional  director 
compensation  has  led  the  Agency  to 
conclude  that  prior  approval  is 
unnecessary  and  that  the  use  of  the  new 
procedure  can  be  adequately  monitored 
through  the  examination  process. 

The  FCA  also  proposes  conforming 
changes  to  §§  611.400(d)(3)  and 
620.5(i)(l)  to  remove  references  to 
waivers  granted  by  the  FCA  for 
providing  additional  compensation.  As 
noted  above.  §  611.400(d)(3)  would 
continue  to  require  banks  to  maintain  a 
written  policy  addressing  exceptional 
circumstances  justifying  additional 
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director  compensation.  The  conforming 
changes  to  §  620.5(i)(l)  would  continue 
to  require  annual  report  disclosure  of 
director  compensation.  Should  a 
director  receive  additional 
compensation  in  excess  of  the  statutory 
maximum,  the  annual  report  must 
describe  the  exceptional  circumstances 
justifying  the  additional  compensation. 

List  of  Subjects 

12  CFR  Part  611 

Agriculture.  Banks,  banking.  Rural 
areas. 

12  CFR  Part  620 

Accoimting.  Agriculture,  Banks, 
banking.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  parts  611  and  620  of  chapter 
VI,  title  12  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
to  read  as  follows: 

PART  611— ORGANIZATION 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  Sees.  1.3. 1.13,  2.0,2.10,  3.0, 
3.21,  4.12.  4.15.  4.21,  5.9,  5.10.  5.17.  7.0— 
7.13.  8.5le)  of  the  Farm  Credit  Act  (12  U.S.Q 
2011.  2021.  2071.  2091,  2121,  2142,  2183, 
2203,  2209,  2243,  2244,  2252,  22798— 2279f- 
1,  2279aa-5(e));  sees.  411  and  412  of  Pub.  L. 
100-233, 101  Stat.  1568, 1638;  sees.  409  and 
414  of  Pub.  L.  100-399, 102  Stat.  989, 1003, 
and  1004. 

Sabpart  D— Rules  for  Compensation  of 
Board  Members 

2.  Section  611.400  is  amended  by 
revising  paragraphs  (c)  and  (d)(3)  to  read 
as  follows: 

§  611 .400    Compensation  of  bank  board 
memtMrs. 

•        *        •        *        * 

(c)(1)  A  Farm  Credit  bank  is 
authorized  to  pay  a  director  up  to  30 
percent  more  than  the  statutory 
compensation  limit  in  exceptional 
circumstances  where  the  director 
contributes  extraordinary  time  and 
effort  in  the  service  of  the  bank  and  its 
shareholders. 

(2)  Banks  must  document  the 
exceptional  circiunstances  justifying 
additional  director  compensation.  The 
docimientation  must  describe: 

(i)  The  exceptional  circumstances 
justifying  the  additional  director 
compensation,  including  the 
extraordinary  time  and  effort  the 
director  devoted  to  bank  business;  and 
(ii)  The  amount  and  the  terms  and 
conditions  of  the  additional  director 
compensation. 

(d)*  *  • 


(3)  The  exceptional  circumstances 
under  which  the  board  would  pay 
additional  compensation  for  any  of  its 
directors  as  authorized  by  paragraph  (c) 
of  this  section. 


PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

3.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Authority:  Sees.  5.17,  5.19,  8.11  of  the 
Farm  Credit  Aet  (12  U.S.C.  2252,  2254, 
2279aa-ll);  see.  424  of  Pub.  L.  100-233, 101 
Stat.  1568,  1656. 

Subpart  B — Annual  Report  to 
Shareholders 

§620.5    [Amended] 

4.  Section  620.5(i)(l)  is  amended  by 
removing  the  words  "imder  which  a 
waiver  of  section  4.21  of  the  Act  was 
granted  by  the  FCA"  and  adding  in  their 
place  the  words  "justifying  the 
additional  director  compensation  as 
authorized  by  §  611.400(c)(1)"  in  the 
second  sentence. 

Dated:  September  9, 1998. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doe.  98-24633  Filed  9-14-98;  8:45  am) 
BILUNQ  CODE  e7l»-«1-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-35-nAD] 

RIN  2120-nAA64 

Airworthiness  Directives;  Ursula  Hanle 
Model  H101  "Salto"  Sailplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Ursula 
Hanle  (Hanle)  Model  HI  01  "Salto" 
sailplanes.  The  proposed  AD  would 
require  replacing  the  airbrake  lever  with 
one  of  improved  design.  The  proposed 
AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Germany.  The  actions 
specified  by  the  proposed  AD  are. 
intended  to  prevent  the  airbrake  from 
deploying  during  high  g  maneuvers, 
which  could  result  in  an  overstressing 
effect  on  the  airframe  with  consequent 
reduced  sailplane  control. 


DATES:  Comments  must  be  received  on 
or  before  October  21. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Ofiice  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  98-CE-35- 
AD.  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Ursula  Hanle,  Haus  Schwalbenwerder. 
D-14728  Strodehne,  Federal  Republic  of 
Germany;  telephone  and  facsimile:  +49 
(0)  33875-30389.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov,  Aerospace  Engineer.  FAA. 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6934; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to  . 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  Ught  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-35-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
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FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-35-AD.  Room  1558, 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Hanle  Model  HlOl  "Salto"  sailpjanes. 
The  LBA  reports  that  the  airbrake  lever 
may  inadvertently  deploy  during  high  g 
maneuvers  because  the  knee  mechanism 
is  not  adequately  fastened  to  the 
existing  lever. 

This  condition,  if  not  corrected,  could 
result  in  an  overstressing  effect  on  the 
airframe  with  consequent  reduction  in 
sailplane  control. 

Relevant  Service  Information 

Ursula  Hanle  has  issued  Technical 
Bulletin  101-25/2,  dated  January  21. 
1998,  which  specifies  procedures  for 
replacing  the  airbrake  lever  made  of 
sheet  metal  with  cine  made  of  steel. 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  1998-108,  dated  February 
26, 1998,  in  order  to  assiue  the 
continued  airworthiness  of  these 
sailplanes  in  Germany. 

The  FAA's  Determination 

This  sailplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Hanle  Model  Hi  01 
"Salto"  sailplanes  of  the  same  type 
design  registered  in  the  United  States, 
the  FAA  is  proposing  AD  action.  The 
proposed  AD  would  require  replacing 
the  airbrake  lever  made  of  sheet  metal 
with  one  made  of  steel. 
Accomplishment  of  the  proposed 
replacement  would  be  in  accordance 


with  Ursula  Hanle  Technical  Bulletin 
101-25/2,  dated  January  21, 1998. 

Compliance  Time  of  the  Proposed  AD 

Although  the  airbrake  lever  would 
only  come  out  diuing  flight  in  high  g 
maneuvers,  the  unsafe  condition 
specified  in  the  proposed  AD  is  not  a 
result  of  the  number  of  times  the 
sailplane  is  operated.  The  chance  of  this 
situation  occiuring  is  the  same  for  a 
sailplane  with  10  hours  time-in-service 
(TIS)  as  it  would  be  for  a  sailplane  with 
500  hours  TIS.  For  this  reason,  the  FAA 
has  determined  that  a  compliance  based 
on  calendar  time  should  be  utilized  in 
the  proposed  AD  in  order  to  assure  that 
the  unsafe  condition  is  addressed  on  all 
sailplanes  in  a  reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  8  sailplanes 
in  the  U.S.  registry  woidd  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  6  workhours  per 
sailplane  to  accompUsh  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $295  per  sailplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $5,240.  or  $655  per 
sailplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Ursula  Hanle:  Docket  No.  96-CE-35-AD. 

Applicability:  Model  HlOl  "Salto" 
sailplanes,  all  serial  numbers,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modined,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  3 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  the  airbrake  from  inadvertently 
deploying  during  high  g  maneuvers,  which 
could  result  in  an  overstressing  effect  on  the 
airfi'ame  with  consequent  reduced  sailplane 
control,  accomplish  the  following: 

(a)  Replace  the  airbrake  lever  in  accordance 
with  Ursula  Technical  Bulletin  101-25/2, 
dated  January  21, 1998,  and  drawing  No. 
101-44-3(2),  as  referenced  in  the  technical 
bulletin. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  Aircraft  Certification  Service, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  .64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  information 
related  to  Ursula  Hanle  Technical  Bulletin 
101-25/2,  dated  )anuary  21, 1998.  should  be 
directed  to  Ursula  Hanle,  Haus 
Schwalbenwerder,  D-14728  Strodehne. 
Federal  Republic  of  Germany;  telephone  and 
facsimile:  +49  (0)  33875-30389.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Coimsel.  Room  1558. 601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  1998-108,  dated  February  26, 
1998. 

Issued  in  Kansas  City,  Missouri,  on 
September  4, 1998. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  98-24642  Filed  9-14-98;  8:45  am] 

BILUNa  CODE  4»1»-1»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-29-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  dociunent  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Airbus 
Model  A320  series  airplanes,  that  would 
have  required  repetitive  inspections  to 
detect  wear  of  the  inboard  flap 
trunnions;  modification  or  replacement, 
if  necessary;  and  eventual  modification 
of  the  trunnions,  which  would 
terminate  the  repetitive  inspections. 
That  proposal  was  prompted  by  reports 
of  wear  damage  found  on  the  inboard 
flap  drive  tnmnions  that  was  caused  by 
chafing  of  the  Teflon  rollers  of  the  chain 
that  actuates  the  sliding  panel  of  the 
fairing.  This  new  action  revises  the 
proposed  AD  by  adding  new  repetitive 
inspections  to  detect  wear  or  debonding 
of  the  protective  half-shells,  and 
corrective  actions,  if  necessary;  and  by 
removing  the  modification  requirement. 
This  action  also  would  expand  the 
applicabiUty  of  the  existing  AD  to 
include  additional  airplanes.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  detect  and  correct 
chafing  and  resultant  wear  damage  on 
the  inboard  flap  drive  tnmnions  or  on 
the  protective  half-shells,  which  could 


result  in  failure  of  the  tnmnion  primary 
load  path;  this  would  adversely  affect 
the  fatigue  life  of  the  secondary  load 
path  and  could  lead  to  loss  of  the  flap. 
DATES:  Comments  must  be  received  by 
October  13, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  96-NM- 
29-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argtunents  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-29-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter; 


Availability  of  Notice  of  Proposed 
Rulemaking  (NPRM) 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
96-NM-29-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A320  series  airplanes, 
was  published  as  an  NPRM  in  the 
Federal  Register  on  August  30, 1996  (61 
FR  45910).  That  NPRM  would  have 
required  repetitive  inspections  to  detect 
wear  of  the  inboard  flap  tnmnions; 
modification  or  replacement,  if 
necessary;  and  eventual  modification  of 
the  trunnions,  which  would  terminate 
the  repetitive  inspections.  That  NPRM 
was  prompted  by  reports  of  wear 
damage  foimd  on  the  inboard  flap  drive 
trunnions  that  was  caused  by  chafing  of 
the  Teflon  rollers  of  the  chain  that 
actuates  the  sUding  panel  of  the  fairing. 
Such  chafing  and  resultant  wear 
damage,  if  not  corrected,  could  result  in 
failure  of  the  tnmnion  primary  load 
path;  this  would  adversely  affect  the 
fatigue  life  of  the  secondary  load  path 
and  could  lead  to  loss  of  the  flap. 

Comments  Received 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM. 

Requests  To  Delete  the  Proposed 
Modification 

Several  commenters  request  that  the 
FAA  delete  the  modification 
requirements  specified  in  paragraphs 
(a)(2),  (a)(3),  and  (b)  of  the  original 
NPRM.  These  commenters  state  that 
accomplishment  of  Airbus  Service 
Bulletin  A320-27-1050,  Revision  3, 
dated  October  21, 1994  (referenced  in 
the  original  NPRM  as  the  appropriate 
source  of  service  information  for 
accompUshing  the  proposed 
modification  of  the  inboard  flap 
trunnion),  does  not  eliminate  the 
potential  for  damage  to  the  trunnion  and 
should  not  be  accomplished. 

The  FAA  concurs  with  the 
commenters'  requests  to  delete  the 
modification  requirement  specified  in 
the  original  NPRM.  Since  issuance  of 
that  NPRM,  the  Direction  Generale  de  . 
I'Aviation  Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France. 
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advised  the  FAA  that  it  has  received 
reports  of  protective  half-shells 
detaching  &om  the  inboard  flap 
trunnidns,  and  other  reports  of  wear 
marks  being  detected  on  the  protective 
half-shells  on  certain  A320  series 
airplanes.  These  airplanes  had  been 
modified  in  accordance  with  Airbus 
Service  Bulletin  A320-27-1050, 
Revision  3. 

The  DGAC  further  advises  the  FAA 
that  it  also  has  received  reports  that  the 
Teflon  rollers  of  the  chain  that  actuates 
the  sliding  panel  of  the  fairing  have 
been  found  displaced  and  cogld 
consequently  chafe  the  unprotected  part 
of  the  trunnion.  In  addition,  reports 
indicate  that  debonding  of  the 
protective  half-shells  was  most  likely 
caused  by  incompatibility  between  the 
cleaning  solution  and  the  bonding 
agent. 

In  light  of  these  findings,  the  FAA  has 
determined  that  accomplishment  of  the 
modification  specified  in  the  original 
NPRM  does  not  adequately  protect  the 
inboard  flap  trunnion.  Therefore,  the 
FAA  has  deleted  the  proposed 
modification  requirement  from  this 
supplemental  NPRM. 

Request  To  Cite  New  Service 
Information 

Several  commenters  advise  that 
Airbus  has  issued  Service  Bulletin 
A320-27-1108,  Revision  01,  dated  July 
15, 1997  (for  Airbus  Model  A319.  A320, 
and  A3  21  series  airplanes  on  which 
protective  half-shells  have  been 
installed).  The  service  bulletin  describes 
procedures  for  repetitive  detailed  visual 
inspections  of  the  trurmions  with  the 
protective  half-shells.  These 
commenters  point  out  that  protective 
half-shells  were  installed  on  certain 
Airbus  Model  A319  and  A321  series 
airplanes  during  production  or  in 
accordance  with  Airbus  Service  Bulletin 
A32O-27-1097.  Therefore,  such 
modifiedAirbus  Model  A319  and  A321 
series  airplanes  are  subject  to  the  same 
identified  unsafe  condition  as  the 
affected  Airbus  Model  A32Q  series 
airplanes. 

One  of  these  commenters  states  that, 
for  airplanes  that  have  not  been 
modified  in  accordance  with  Airbus 
Service  Bulletin  A320-27-1050,  Airbus 
has  issued  Revision  3  of  Service 
Bulletin  A32O-27-1066  that  deletes  the 
reference  to  Airbus  Service  Bulletin 
A320-27-1050  and  includes  a  repair 
solution. 

In  addition,  one  commenter  states  that 
Airbus  has  issued  Service  Bulletin 
A320-27-1097,  which  is  applicable  to 
Airbus  Model  A321  series  airplanes  on 
which  Airbus  Modification  23926  has 
not  been  accomplished.  The  conunenter 
also  states  that  Airbus  Service  Bulletin 
A32O-27-1097  describes  repetitive 


inspections  of  the  trunnion  similar  to 
those  described  in  Airbus  Service 
Bulletin  A320-27-1066. 

The  FAA  infers  that  the  commenters 
are  requesting  that  the  supplemental 
NPRM  be  revised  to  cite  new  service 
information  and  expand  the 
applicabiUty  of  the  original  NPRM.  The 
FAA  concurs.  Since  issuance  of  the 
original  NPRM,  Airbus  has  issued  the 
following  new  service  bulletins: 

1.  A320-27-1066,  Revision  4,  dated 
July  15,  1997  (for  Model  A320  series 
airplanes),  describes  new  procedures  for 
repetitive  detailed  visual  inspections  of 
areas  1  and  2  of  the  inboard  flap 
truimion  to  detect  wear  on  the  truimion; 
and  repair  or  replacement  of  the 
trunnion,  if  necessary.  Revision  4  of  the 
service  bulletin  revises  the  effectivity 
listing  of  earUer  revisions  of  the  service 
bulletin  (Revision  1  was  referenced  in 
the  original  NPRM  as  an  appropriate 
source  of  service  information).  Although 
one  commenter  requests  that  the  FAA 
reference  Revision  3  of  Airbus  Service 
Bulletin  A320-27-1066,  the  FAA  has 
determined  that  it  is  appropriate  to  cite 
the  latest  revision  of  that  service 
buUetin.  Therefore,  the  FAA  has  revised 
paragraphs  (b)  and  (c)  of  the 
supplemental  NPRM  to  cite  Revision  4 
of  Airbus  Service  Bulletin  A320-27- 
1066  as  an  appropriate  source  of  service 
information. 

2.  A320-27-1097,  Revision  01.  dated 
July  15, 1997  (for  Model  A321  series 
airplanes),  describes  essentially 
identical  procedures  to  those  specified 
in  Airbus  Service  Bulletin  A320-27- 
1066  (discussed  above)  for  Airbus 
Model  A321  series  airplanes.  The  FAA 
finds  that  accomplishment  of  these 
procedures  will  adequately  detect  and 
correct  wear  of  the  inboard  trunnion. 
Therefore,  the  FAA  has  revised 
paragraphs  (b)  and  (c)  of  the 
supplemental  NPRM  to  cite  Revision  01 
of  Airbus  Service  Bulletin  A320-27- 
1097  as  an  appropriate  source  of  service 
information. 

3.  A320-27-1108,  Revision  01,  dated 
July  15,  1997  (for  Model  A319,  A320, 
and  A321  series  airplanes),  describes 
procediu-es  for  repetitive  detailed  visual 
inspections  of  the  protective  half-shell 
(area  1)  to  detect  wear  or  debonding, 
and  detailed  visual  inspections  of  tihe 
trunnion  (area  2)  to  detect  wear.  In 
addition,  this  service  bulletin  describes 
follow-on  corrective  actions  that  include 
further  inspections  of  the  trunnions 
and/or  protective  half-shells;  repair  of 
the  inboard  flap  trunnion  by  installing 

a  new  protective  half-shell  of  the  drive 
truimion  of  the  inboard  flap,  or 
replacing  the  existing  half-shell;  and 
replacement  of  the  tnumion  with  a  new 
or  serviceable  tnmnion.  The  FAA  has 
determined  that  accomplishment  of 


these  follow-on  inspections  and 
corrective  actions  will  adequately  detect 
and  correct  wear  of  the  protective  half- 
shells  and  the  tnmnion,  and  debonding 
of  the  protective  half-shells.  Therefore, 
the  FAA  has  revised  paragraphs  (a)  and 
(c)  of  the  supplemental  NPRM  to  cite 
Revision  01  of  Airbus  Service  Bulletin 
A320-27-1108  as  an  appropriate  somt:e 
of  service  information. 

The  DGAC  classified  the  Airbus 
service  bulletins  as  mandatory,  and 
issued  French  airworthiness  directive 
96-271-092{B)  Rl,  dated  October  8, 
1997,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

In  addition,  because  the  FAA  finds 
that  Airbus  Model  A319  and  A321 
series  airplanes  also  are  subject  to  the 
identified  imsafe  condition  of  this 
proposed  AD,  the  applicability  of  this 
supplemental  NPRM,  and  the  cost 
impact  information,  below,  have  been 
revised  accordingly. 

Differences  Between  Supplemental 
NPRM  and  Service  Information 

Operators  should  note  that,  although, 
the  service  bulletins  specify  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  wear  conditions 
foimd  on  the  flap  trunnions,  this 
supplemental  NPRM  would  require 
repair  of  the  wear  condition  in 
accordance  with  a  method  approved  by 
the  FAA.  or  the  DGAC  (or  its  delegated 
agent).  In  light  of  the  action  that  would 
be  required  to  address  the  identified 
imsafe  condition,  and  in  consonance 
with  existing  bilateral  airworthiness 
agreements,  the  FAA  has  determined 
that  a  repair  approved  by  either  the  FAA 
or  the  DGAC  woiUd  be  acceptable  for 
compliance  with  thi^  supplemental 
NPRM. 

Request  To  Establish  an  Alternative 
Compliance  Time  for  Certain  Airplanes 

One  commenter  requests  that  the  FAA 
establish  a  grace  period  of  18  months  for 
the  compliance  time  threshold  of  10,000 
total  fli^t  hours  specified  in  paragraph, 
(b)  of  the  original  NPRM.  The 
commenter  states  that  no 
accomplishment  period  exists  for 
airplanes  that  have  passed  the  proposed 
limit,  and  that  all  of  its  Airbus  Model 
A320  series  airplanes  have  acciunulated 
in  excess  of  11,000  total  flight  hours. 
Therefore,  operators  would  be  subject  to 
severe  operational  impact  imder  the 
compliance  time  specified  by  the 
original  NPRM. 

TheJ'AA  acknowledges  that  a  grace 
period  would  have  been  appropriate; 
however,  as  discussed  previously,  the 
FAA  has  deleted  the  modification 
requirements  specified  in  paragraphs 
(a)(2),  (a)(3),  and  (b)  of  the  original 
NPRM. 
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Request  to  Change  the  Terminating 
Action  in  the  Original  NPRM 

One  commenter  requests  that  the 
terminating  action  specified  in  Airbus 
Service  Bulletin  A320-27-1050, 
Revision  3,  dated  October  21, 1994  [as 
referenced  in  paragraph  (b)  of  the 
original  NPRM)  be  changed  to  the 
terminating  action  specified  in  Airbus 
Service  Bulletin  A320-27-1117,  dated 
September  16, 1997.  The  commenter 
states  that  this  new  service  bulletin 
specifies  a  new  design  for  the  protective 
clamp  assembly  and  sliding  fairing, 
which  incorporates  a  lockwire  to  die 
protective  clamp  assembly  and 
redesigns  the  sliding  fairing  to  reduce 
the  flexibility  of  the  assembly  and 
reduce  the  clearance  between  the 
trunnion  fitting  and  clamp  assembly. 
The  commenter  also  states  that  the  new 
design  eliminates  the  potential  for 
damage  to  the  unprotected  portion  of 
the  trunnion,  and  that  the  new,  thicker 
steel  wear  pads  on  the  clamp  assembly 
are  more  wear  resistant  than  the  half- 
shell  design. 

The  FAA  concurs  partially  with  this 
request.  As  discussed  previously,  the 
FAA  agrees  that  the  modification 
proposed  in  accordance  with  Airbus 
Service  Bulletin  A320-2  7-1050  is  not 
appropriate  as  a  terminating  action  and 
has  deleted  that  requirement  from  this 
supplemental  NPRM.  However,  the  FAA 
has  not  approved  an  alternative 
terminating  action  at  this  time.  The 
DGAC  and  the  manufacturer  advise  that 
the  modification  specified  in  Airbus 
Service  Bulletin  A320-27-1117  is  being 
evaluated  to  determine  whether  it  is  an 
appropriate  terminating  action  for  the 
repetitive  inspections.  The  DGAC  also 
states  that  it  will  provide  additional 
information  when  the  evaluation  is 
completed.  If  such  a  modification  is 
determined  to  be  effective  in  preventing 
the  unsafe  condition  addressed  by  this 
supplemental  NPRM,  the  FAA  may 
consider  further  rulemaking.  However, 
the  FAA  considers  that  it  is 
inappropriate  to  delay  issuance  of  the 
supplemental  NPRM  in  order  to  await 
completion  of  the  evaluation. 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  AD,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 


the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Cost  Impact 

The  FAA  estimates  that  132  airplanes 
of  U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  1 
work  hour  per  airplane  to  accomplish 
any  of  the  proposed  inspections,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  this  AD  on  U.S.  operators 
is  estimated  to  be  $7,920.  or  $60  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  thfe  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airinis  Industrie:  Docket  96-NM-29-AD. 

Applicability:  All  Model  A319,  A320,  and 
A321  series  airplanes;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  chafing  and  resultant 
wear  damage  on  the  inboard  flap  drive 
trunnions  or  on  the  protective  half-shells, 
which  could  result  in  fiailure  of  the  trunnion 
primary  load  path,  adversely  affect  the 
£atigue  life  of  the  secondary  load  path,  and 
lead  to  loss  of  the  flap;  accomplish  the 
following: 

(a)  For  airplanes  on  which  a  protective 
half-shell  has  been  installed  over  area  1  of 
the  left  or  right  inboard  flap  trimnion: 
Perform  a  detailed  visual  insptection  of  the 
protective  half-shell  (area  1)  to  detect  wear  or 
debonding,  and  perform  a  detailed  visual 
inspection  of  the  trunnion  (area  2)  to  detect 
wear  at  the  time  specified  in  paragraph  (a)(1), 
(a)(2),  or  (a)(3)  of  this  AD,  as  applicable:  in 
accordance  irvith  Airbus  Service  Bulletin 
A320-27-1108,  Revision  01,  dated  July  15, 
1997. 

(1)  For  Model  A319  and  Model  A320  series 
airplanes  on  which  Airbus  Modification 
22841  has  been  installed:  Inspect  prior  to  the 
accumulation  of  2.500  flight  hours  after  the 
incorporation  of  the  modification,  or  within 
500  flight  hours  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

(2)  For  Model  A321  series  airplanes  on 
which  Airbus  Modification  23926  has  been 
installed,  or  on  which  the  repair  specified  in 
Airbus  Service  Bulletin  A32O-27-1097, 
dated  October  5. 1996,  or  Revision  01,  dated 
July  15, 1997,  has  been  accomplished;  and 
for  Model  A3  20  series  airplanes  on  which  the 
repair  specified  in  Airbus  Service  Bulletin 
A320-27-1066,  Revision  3,  dated  October  30. 
1996.  or  Revision  4,  dated  July  15, 1997,  has 
lieen  accomplished:  Inspect  prior  to  the 
accumulation  of  5,000  flight  hours  after 
incorporation  of  the  repair  or  modification, 
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or  within  500  flight  hours  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

\3]  For  Airbus  Model  A320  series  airplanes 
on  which  Airbus  Modification  22881  has 
been  accomplished,  and  on  which  Airbus 
Modification  22841  or  the  modification 
specified  in  Airbus  Service  Bulletin  A320- 
27-1050  has  not  been  accomplished:  Inspect 
within  500  flight  hours  after  the  effective 
date  of  this  AD. 

(b)  For  airplanes  on  which  no  protective 
half-shell  is  installed  over  area  1  of  the  left 
or  right  inboard  flap  trunnion:  Within  500 
flight  hours  after  the  effective  date  of  this  AD, 
perform  a  detailed  visual  inspection  of  areas 
1  and  2  of  the  inboard  flap  trunnion  to  detect 
wear  on  the  trunnion,  in  accordance  with 
Airbus  Service  Bulletin  A32O-27-1066, 
Revision  4.  dated  July  15, 1997  (for  Model 
A320  series  airplanes),  or  A320-27-1097, 
Revision  01.  dated  July  15, 1997  (for  Model 
A321  series  airplanes). 

(c)  Except  as  provided  by  paragraph  (d)  of 
this  AD:  Following  the  accomplishment  of 
any  inspection  required  by  either  paragraph 
(a)  or  (b)  of  this  AD.  perform  the  follow-on 
repetitive  inspections  and/or  corrective 
actions,  as  applicable,  in  accordance  with 
Airbus  Service  Bulletin  A320-27-1066, 
Revision  4,  dated  July  15. 1997  (for  Model 
A320  series  airplanes);  A320-27-1097. 
Revision  01,  dated  July  15, 1997  (for  Model 
A321  series  airplanes);  or  A320-27-1108, 
Revision  01,  dated  July  15, 1997  (for  Model 
A319,  A320,  and  A321  series  airplanes);  as 
applicable;  at  the  compliance  times  specified 
in  the  applicable  service  bulletin. 

(d)  If  the  applicable  service  bulletin 
specifies  to  contact  Airbus  for  an  appropriate 
action,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANM-116,  FAA.  Transport  Airplane 
Directorate,  or  the  Direction  Gnrale  de 
I'Aviation  Qvile  (or  its  delegated  agent). 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-271- 
092(B)  Rl,  dated  October  8, 1997. 

Issued  in  Renton,  Washington,  on 
September  9. 1998. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-24656  Filed  9-14-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Parts  1  and  3 

RIN  1024-AC65 

Personal  Watercraft  Use  Within  the 
NPS  System 

agency:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  National  Park  Service 
(NPS)  is  proposing  regulations  that  will 
prohibit  personal  watercraft  (PWC)  in 
units  of  the  National  Park  System  unless 
the  NPS  determines  that  PWC  use  is 
appropriate  for  a  specific  unit  based  on 
that  unit's  enabling  legislation, 
resources  and  values,  other  visitor  uses 
and  overall  management  objectives. 
This  regulation  will  describe  a  process 
that  will  allow  continued  PWC  use  in 
some  areas.  This  proposed  rule  would 
enable  the  NPS  to  better  manage  the  use 
of  personal  watercraft  in  units  of  the 
NPS. 

dates:  Written  comments  will  be 
accepted  imtil  November  16, 1998. 
ADDRESSES:  Mail  comments  to:  NPS — 
Ranger  Activities  Division-^PWC,  Room 
7408, 1849  C  Street  NW,  Washington, 
D.C.  20240.  E-mail  comments  by 
selecting  Hotdocs  and  Personal 
Watercraft  Use  in  the  NPS  System  at 
http://www.nps.gov/refdesk  on  the  NPS 
website. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chip  Davis  at  the  above  address  or  by 
calling  202-208-^874. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  NPS  is  granted  broad  statutory 
authority  under  16  U.S.C.  1  et  seq. 
(National  Park  Service  Organic  Act)  and 
16  U.S.C.  la-2(h)  to  "*  *  *  regulate  the 
use  of  the  Federal  areas  known  as 
national  parks,  monuments,  and 
reservations  *  *  *  by  such  means  and 
measures  as  conform  to  the  fundamental 
purpose  of  the  said  parks  *  *  •  which 
purpose  is  to  conserve  the  scenery  and 
the  natural  and  historic  objects  and  the 
wildlife  therein  and  to  provide  for  the 
enjoyment  of  the  same  in  such  manner 
and  by  such  means  as  will  leave  them 
unimpaired  for  the  enjoyment  of  future 
generations".  Conserving  the  resources 
of  the  parks  is  the  primary 
responsibility  of  the  NPS,  while 
compatibly  providing  for  the  enjo3rment 
of  the  visitor,  without  impairing  the 
resources  or  the  visitor  experience.  The 
appropriateness  of  a  visitor  use  or 
recreational  activity  will  vary  from  park 
to  park.  NPS  Management  Polices  states 


that  "*  *  *  because  of  differences  in 
individual  park  enabling  legislation  and 
resources  and  differences  in  the 
missions  of  the  NPS  and  other  federal 
agencies,  an  activity  that  is  entirely 
appropriate  when  conducted  in  one 
location  may  be  inappropriate  if 
conducted  in  another"  (Chapter  8:2-3). 

NPS  Management  Policies  provide 
further  direction  in  implementing  the 
intent  of  the  congressional  mandate  and 
other  applicable  Federal  legislation.  The 
policy  of  the  NPS  regarding  protection 
and  management  of  natural  resources  is 
"The  National  Park  Service  will  manage 
the  natural  resources  of  the  national 
park  system  to  maintain,  rehabilitate, 
and  perpetuate  their  inherent  integrity" 
(Chapter  4:1).  Where  conflict  arises 
between  himian  use  and  resource 
protection,  where  the  NPS  has  a 
"reasonable  basis  to  believe  a  resource 
is  or  would  become  impaired,  the  Park 
Service  may,  *  •  *  otherwise  place 
hmitations  on  public  use"  (Chapter  1:3). 

The  Organic  Act  and  the  other 
statutory  authorities  of  the  NPS  vest  the 
NPS  with  substantial  discretion  in 
determining  how  best  to  manage  park 
resources  and  provide  for  park  visitors. 
"Courts  have  noted  that  the  Organic  Act 
is  silent  as  to  the  specifics  of  park 
management  and  that  'under  such 
circumstances,  the  Park  Service  has 
broad  discretion  in  determining  which 
avenues  best  achieve  the  Organic  Act's 
mandate  *  *  *.  Further,  the  Park 
Service  is  empowered  with  the 
authority  to  determine  what  uses  of  park 
resources  are  proper  and  what 
proportion  of  the  park  resources  are 
available  for  each  use.' "  Bicycle  Trails 
Council  of  Marin  v.  Babbitt,  82  F.3d 
1445, 1454  (9th  Cir.  1996),  quoting 
National  Wildlife  Federation  v.  National 
Park  Service,  669  F.  Supp.  384,  390 
(D.Wyo.  1987).  In  reviewing  a  challenge 
to  NPS  regulations  at  Everglades 
National  Park,  the  court  stated,  "The 
task  of  weighing  the  competing  uses  of 
federal  property  has  been  delegated  by 
Congress  to  the  Secretary  of  the  Interior 
•  *  *.  Consequently,  the  Secretary  has 
broad  discretion  in  determining  how 
best  to  protect  public  land  resources." 
Organized  Fishermen  of  Florida  v. 
Model,  775  F.2d  1544, 1550  (11th  Cir. 
1985),  cert,  denied,  476  U.S.  1169 
(1986). 

Over  the  years,  NPS  areas  have  been 
impacted  with  new,  and  what  often 
prove  to  be  controversial,  recreational 
activities.  These  recreational  activities 
tend  to  gain  a  foothold  in  NPS  units  in 
their  infancy,  before  a  full  evaluation  of 
the  possible  impacts  and  ramiHcations 
that  expanded  use  will  have  on  the  unit 
can  be  initiated,  completed  and 
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considered.  Personal  watercraft  (PWC) 
use  fits  this  category. 

PWC  use  is  a  relatively  new 
recreational  activity  that  has  been 
observed  in  about  32  of  the  87  units  of  ■ 
the  National  Park  System  that  allow 
motorized  boating.  PWC  refers  to  a 
vessel,  usually  less  than  16  feet  in 
length  (measured  from  end  to  end  over 
the  deck  excluding  sheer)  which  uses  an 
inboard,  internal  combustion  engine 
powering  a  water  jet  pump  as  its 
primary  source  of  propulsion.  The 
vessel  is  intended  to  be  operated  by  a 
person  or  persons  sitting,  standing  or 
kneeling  on  the  vessel,  rather  than 
within  the  confines  of  the  hull.  PWCs 
are  high  performance  vessels  designed 
for  speed  and  maneuverability  and  are 
often  used  to  perform  stimt-like 
maneuvers.  PWC  includes  vessels 
commonly  referred  to  as  jet  ski, 
waverunner,  wavejammer,  wetjet,  sea- 
doo,  wet  bike  and  surf  jet.  Over  1.3 
million  PWCs  are  in  use  today  with 
annual  sales  of  approximately  200,000. 
The  Personal  Watercraft  Industry 
Association  (PWIA),  which  consists  of 
about  five  or  six  PWC  manufacturers, 
coined  the  term  "Personal  Watercraft'. 

This  proposed  rule  takes  a 
conservative  approach  to  PWC  use  in 
units  of  the  National  Park  System  based 
on  consideration  of  the  potential 
resource  impacts,  conflicts  with  other 
visitors'  uses  and  enjoyment,  and  safety 
concerns.  The  proposed  rule  prohibits 
PWC  use  in  units  of  the  National  Park 
System  unless  the  NPS  determines  that 
PWC  use  is  appropriate  for  a  specific 
unit  based  on  that  unit's  enabling 
legislation,  resources  and  values,  other 
visitor  uses,  and  overall  management 
objectives.  The  proposed  rule 
incorporates  and  distinguishes  two 
methods  of  authorizing  PWC  use.  The 
first  method  is  available  for  a  relatively 
small  group  of  park  units  where 
authorization  might  be  appropriately 
and  successfully  accomplished  through 
locally  based  procedures.  The  second 
method,  unit-specific  rulemaking 
through  the  Federal  Register,  is 
available  for  all  other  park  units  where 
authorization  is  deemed  appropriate. 

The  first,  or  locally-based,  method  of 
authorizing  PWC  use  would  be  available 
to  allow  PWC  use  to  continue  in  certain 
park  units  identified  in  the  proposed 
rule,  namely,  eleven  national  recreation 
areas  (NRA's):  Amistad,  Bighorn 
Canyon,  Chickasaw,  Curecanti, 
Gateway,  Glen  Canyon,  Golden  Gate, 
Lake  Mead,  Lake  Meredith,  Lake 
Roosevelt  and  Whiskeytown-Shasta- 
Trinity,  and  two  national  seashores: 
Gulf  Islands  and  Padre  Island.  In  these 
park  units,  the  superintendent  could 
invoke  the  procedures  established  by  36 


CFR  1.5  and  1.7  to  allow  specified  PWC 
use  to  continue.  These  procedures 
authorize  the  superintendent  to  restrict 
or  allow  activities,  among  other  things, 
"for  the  maintenance  of  public  health 
and  safety,  protection  of  environmental 
or  scenic  values,  protection  of  natural  or 
cultural  resources,  *  *  *  or  the 
avoidance  of  conflict  among  visitor  use 
activities."  36  CFR  1.5(a).  These 
procedures  authorize  the 
superintendent  to  take  such  actions 
using  locally  based  methods,  unless  the 
proposed  action  "is  of  a  nature, 
magnitude  and  duration  that  will  result 
in  a  significant  alteration  in  the  public 
use  pattern  of  the  park  area,  adversely 
affect  the  park's  natural,  aesthetic, 
scenic  or  cultural  values,  require  a  long- 
term  or  significant  modification  in  the 
resource  management  objectives  of  the 
unit,  or  is  of  a  highly  controversial 
nature*  *  *"  36CFR  1.5  (b),  (e);  1.7. 
In  these  circumstances,  the 
superintendent  must  elevate  the 
authorization  to  a  unit-specific 
rulemaking  through  the  Federal 
Register,  which  is  the  authorization 
procediu-e  required  of  all  other  imits  of 
the  National  Park  System  where  PWC 
use  might  be  appropriate. 

The  proposed  rule  makes  available 
the  locally-based  approach  of  36  CFR 
1.5  and  1.7  to  the  thirteen  park  units 
listed  above  based  on  a  determination 
that  (a)  PWC  use  in  portions  of  these 
units  appears  consistent  with  these 
units'  enabling  legislation,  resources 
and  values,  other  visitor  uses,  and 
overall  management  objectives,  and  (b) 
the  superintendent  may  be  able  to 
authorize  such  PWC  use  without 
triggering  the  provisions  of  36  CFR 
1.5(b)  that  would  require  elevating  the 
action  to  a  Federal  Register  rulemaking. 
In  the  event  that  rulemaking  is  required, 
the  effective  date  of  this  regulation  is 
delayed  for  two  years  for  the  park  units 
listed  above.  All  thirteen  areas  were 
established  for  water-related  recreation 
and  characterized  by  substantial 
motorized  use:  nine  contain  man-made 
Jakes  created  by  the  construction  of 
dams,  and  four  have  open  ocean  or  bay 
waters,  and  visitors  to  all  thirteen  areas 
appear  generally  to  accept  a  variety  of 
motorized  boating.  The  superintendent 
has  the  authority  under  36  CFR  1.5  to 
regulate  PWC  use  within  these  units, 
e.g.,  by  area  closures  or  operating 
conditions. 

The  second  method  for  authorizing 
PWC  use  in  park  units  is  a  unit-specific 
rulemaking  in  the  Federal  Register.  This 
method  provides  nationwide  notice  and 
opportunity  to  comment  on  any 
proposal  to  authorize  PWC  use  in  a  unit 
of  the  NPS  other  than  the  thirteen  listed 
above.  This  approach  is  similar  to  the 


NPS's  approach  to  certain  other 
activities  that  raise  questions  of  resource 
impacts,  visitor  use  conflicts,  or 
significant  controversy,  such  as 
snowmobile  and  off-road  vehicle  use, 
bicycle  use  in  undeveloped  park  zones, 
aircraft  landing,  and  hang-gliding.  (See, 
e.^,  36  CFR  2.17,  2.18,  and  4.30). 

The  proposed  rule  recognizes  that 
promulgation  of  unit-specific 
regulations  can  be  time-consuming. 
Therefore,  the  rule  would  establish  a 
two-year  "grace  period"  following  final 
rule  publication  to  provide  certain  listed 
park  units  where  PWC  use  is  presently 
occurring  sufficient  time  to  develop  and 
finalize  special  regulations  as 
appropriate.  During  this  two-year 
period,  the  superintendents  of  the 
following  park  units  would  be  able  to 
authorize  PWC  use  to  continue  by 
complying  with  the  procedures  of  36 
CFR  1.5  and  1.7: 

National  Seashores 

Assateague  Island 
Canaveral 

Cape  Cod  

Cape  Hatteras 
Cape  Lookout 
Cumberland  Island 
Fire  Island 

National  Lakeshores 

Indiana  Dunes 
Pictured  Rocks 
Sleeping  Bear  Dimes 

National  Recreation  Areas 

Delaware  Water  Gap 
Chattahoochee  River 

NPS  is  presently  adopting  interim 
management  measures  to  govern  PWC 
use  in  units  of  the  National  Park  System 
during  the  rulemaking  period.  These 
interim  management  measures  are 
intended  to  prohibit  the  introduction  of 
PWC  use  into  park  units,  which  have 
not  experienced  significant  PWC  use  = — ~ 
before  this  year.  NPS  is  directing  all 
park  units  with  water  resources  capable 
of  being  used  by  PWCs,  but  where  PWCs 
are  not  being  used,  to  designate  such 
water  resources  closed  to  PWC  use 
through  the  procedures  of  36  CFR  1.5 
and  1.7  pending  promulgation  of  a  final 
rule.  In  addition,  superintendents  in 
park  units  with  some  level  of  PWC  use 
continue  to  have  the  authority  to  close 
areas  to  PWC  use  using  these  same 
procedures  while  the  rulemaking 
process  is  taking  place.  As  discussed 
above,  the  final  rule,  to  the  extent  that 
it  reflects  the  proposed  rule,  will 
prohibit  PWC  use  throughout  the 
National  Park  System  except  where 
specifically  authorized  through 
appropriate  authorization  procedures. 
The  NPS's  conservative  approach  to 
authorizing  PWC  use  in  units  of  the  NPS 
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reflects  many  concerns  that  have  been 
raised  about  such  use.  These  concerns, 
described  below,  lead  NPS  to  presume 
that,  as  a  general  matter,  PWC  is 
inappropriate  in  most  units  of  the 
National  Park  System.  NPS  also 
recognizes,  however,  that  PWC  use 
appears  appropriate  in  certain  park 
units;  for  example.  Congress  intended 
the  NPS  to  manage  an  active  motorized 
water-based  recreation  program  on  the 
large  man-made  lakes  of  Lake  Mead  and 
Glen  Canyon  National  Recreation  Areas. 
The  proposed  rule  requires  NPS  to 
determine  that  PWC  use  is  consistent 
with  a  park  unit's  enabling  legislation, 
resources  and  values,  other  visitor  uses, 
and  overall  management  objectives 
before  authorizing  PWC  use  in  the  park 
unit. 

The  NPS  Is  aware  that  the  use  of 
PWCs  has  raised  controversy  in 
numerous  locations  throughout  the 
nation.  Not  surprisingly,  this 
controversy  is  also  affecting  NPS  units. 
PWCs  clearly  differ  from  conventional 
watercraft  in  terms  of  design,  use,  safety 
record,  controversy  and  visitor  and 
resource  impacts.  They  are  high 
performance  vessels  designed  for  speed 
and  maneuverability  and  are  often 
operated  in  an  aggressive  manner.  They 
have  a  disproportional  thrust  capability 
and  horsepower  to  vessel  length  and/or 
weight,  in  some  cases  four  times  that  of 
conventional  vessels.  They  are  designed 
to  be  capable  of  operation  at  high  speed 
and  are  able  to  perform  stimt-like 
maneuvers.  The  complaint  most  often 
voiced  by  the  boating  public  about 
PWCs  is  the  seeming  disregard  for  other 
boaters  and  unsafe  boating  activity. 
Complaints  include  PWCs  operating  too 
close  to  other  boaters  in  order  to  jump 
the  wake  of  the  other  boats,  buzzing 
swimmers,  failure  to  control  their 
vessels,  going  in  circles  in  the  same  area 
for  long  periods  of  time,  underage 
operators  and  not  observing  "no  wake" 
zones.  Studies  also  show  the 
disturbance  of  fish  and  wildlife 
associated  with  PWC  use. 

The  use  of  PWCs  as  a  recreational 
pursuit  in  and  of  itself  is  not  necessarily 
an  appropriate  use  in  units  of  the 
National  Park  System,  especially  where 
it  has  the  potential  to  affect  adversely 
the  resources  and  values  of  that  unit  or 
other  visitors',  enjoyment  of  those 
resources  and  values.  Such  use  of  PWCs 
for  excitement  and  thrills  is  to  be 
distinguished  from  use  of  motorized 
vehicles  for  access  and  enjoyment  of  the 
statutorily  protected  resources  and 
values  of  the  park  unit.  For  example, 
motor  boats  provide  access  for  touring, 
fishing  and  transport  on  some  park 
lakes,  and  snowmobiles  provide  visitor 
transportation  on  unplowed  snow- 


covered  park  roads  that  are  open  to 
other  motorized  vehicles  at  other  times 
of  the  year. 

While  PWCs  make  up  about  eleven 
percent  of  the  vessels  registered  in  the 
country,  they  comprise  over  35  percent 
of  the  vessels  involved  in  accidents. 
Forty-four  percent  of  the  boating 
injuries  reported  in  1996  involved 
PWCs  (National  Association  of  State 
Boating  Law  Administrators).  The 
majority  of  these  accidents  are 
attributed  to  rider  inexperience  and  lack 
of  skill,  operation  and  use  patterns, 
excessive  speed,  alcohol  use  and 
conflicts  with  other  vessels  in  congested 
use  areas.  Also,  PWCs  are  considered 
too  dangerous  to  operate  at  night  and 
are  explicitly  prohibited  from  night 
operation  by  some  States.  The  number 
of  PWC  accidents  has  created  enough 
concern  that  the  United  States  Coast 
Guard  (USCG),  as  well  as  many  of  the 
States,  is  looking  into  their  use  and 
operation.  At  least  34  States  have 
implemented  or  are  contemplating  some 
type  of  legislation  or  regulation  specific 
to  PWC  use,  including  minimum  age 
requirement,  education  and  training 
requirement,  wake  jumping,  use  in 
specific  areas,  speed  limits,  adult 
presence  and  night  use. 

PWCs  have  a  shallow  draft,  which 
gives  them  the  ability  to  penetrate  areas 
that  are  not  available  to  conventional 
motorized  watercraft.  This  access  has 
the  potential  to  adversely  impact 
wildlife  and  aquatic  vegetation  in  these 
shallow  areas.  Wildlife  impacts  may 
include  interruption  of  normal  activity 
and  alarm  or  flight;  avoidance  and 
displacement,  loss  of  habitat  use, 
decreased  reproductivity  success, 
interference  with  movement,  direct 
mortality,  interference  with  courtship, 
alteration  of  behavior,  change  in 
community  structiu«  and  nest 
abandonment.  Other  potential  impacts 
on  the  environment  include  elevated 
noise  levels  and  the  discharge  of  oil  and 
gas  mixture  into  the  water. 

NPS  began  to  recognize  the  need  to 
address  PWC  use  and  its  potential  to 
impact  park  resources,  values,  and 
purposes  several  years  ago.  In  1994,  the 
NPS  prohibited  the  use  of  PWCs  at 
Everglades  National  Park  through  a 
special  regulation  (59  FR  58781). 
Studies  conducted  at  the  Everglades 
determined  that  the  use  of  PWC  over 
emergent  vegetation,  shallow  grass  flats 
and  mud  flats  commonly  used  by 
feeding  shore  birds,  damaged  the 
vegetation,  adversely  impacted  these 
sho're  birds,  disturbed  the  life  cycles  of 
other  wildlife  and  was  inconsistent  with 
the  resources,  values  and  purpose  for 
which  the  park  was  established. 
Everglades  was  established  to  protect  a 


luiique  natural  ecosystem.  NPS 
determined  that  activities  such  as  water 
skiing  and  the  use  of  PWCs  are 
incompatible  with  protecting  such 
natural  resources  and  preserving 
wilderness  qualities  such  as  serenity. 
The  studies  conducted  by  the 
Everglades  recommended  that  the 
potential  impact  of  PWCs  be  studied 
before  their  use  is  permitted  within 
other  areas  of  the  National  Park  System. 

At  about  the  same  time  as  the 
Everglades  rulemaking,  the  U.S.  Fish 
and  Wildlife  Service  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  were 
addressing  the  impact  of  PWCs  on 
similarly  sensitive  resources  and 
adopting  regulations  to  manage  PWCs. 
NOAA  has  already  regulated  the  use  of 
PWCs  in  most  National  Marine 
Sanctuaries.  (See,  e.g.,  50  CFR  922).  In 
PWIA  V.  the  Department  of  Commerce, 
NOAA,  48  F.3d  540.  (D.C.  Cir.  1995), 
concerning  PWC  use  in  the  Monterey 
Bay  National  Marine  Sanctuary,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  held  that  Federal 
officials  could  regulate  certain  types  of 
vessels  (i.e.,  PWCs)  differently  from 
other  types  of  vessels. 

In  February  1997.  the  Tahoe  Regional 
Planning  Agency  (TRPA),  a  governing 
body  consisting  of  representatives  from 
the  States  of  Nevada  and  California, 
held  hearings  on  the  adverse 
environmental  impacts  of  PWCs.  Lake 
Tahoe.  which  straddles  the  border  of 
California  and  Nevada  in  the  Sierra 
Nevada  mountains,  is  world  renowned 
for  its  cobalt  blue  waters.  TRPA  is 
charged  with  protecting  these  waters 
against  degradation.  The  hearings 
focused  in  particular  on  the  impacts  to 
water  quality  of  two-stroke,  non-fuel- 
injected  engines  on  the  marine 
environment  of  Lake  Tahoe.  The  vast 
majority  of  PWCs  in  use  today  operate 
two-stroke,  non-fuel  injected  engines. 
Studies  have  shown  that  these  two- 
stroke  engines  discharge  as  much  as  25 
percent  of  their  gas  and  oil  emissions 
directly  into  the  water.  At  the 
conclusion  of  testimony,  the  TRPA 
voted  unanimously  to  ban  all  two- 
stroke,  internal  combustion  engines 
(PWCs  and  outboards)  from  all  of  Lake 
Tahoe  beginning  in  the  year  2000. 

PWC  use  has  a  significant  potential  to 
conflict  with  other  visitors*  enjoyment 
of  park  values  and  purposes.  Many 
people  complain  about  the  noise  and 
pitch  changes  associated  with  PWC  use. 
There  are  additional  concerns  when 
high  speed  PWCs  are  operated  in  park 
areas  used  almost  exclusively  by  slow 
moving  canoes  and  rafts  in  back  water 
areas,  inlets  or  in  river  corridors.  The 
visitor  experience  related  to  a 
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traditional  river,  secluded  lake  or  cove, 
where  the  number  of  launches  or 
number  of  users  is  limited  to  protect  the 
remote  quality  and  expectations  of 
solitude  and  where  parties  encounter 
each  other  infi-equently,  would  be 
greatly  compromised  with  the 
introduction  of  PWCs  into  the  same 
area.  Fishermen  have  also  voiced 
concerns  over  the  introduction  of  PWC 
use  in  areas  historically  known  for  their 
isolation,  solitude  and  overall  fishing 
experience. 

In  proposing  this  rulemaking,  NPS 
has  considered  certain  legal  issues 
brought  to  its  attention  about  PWC 
regulation.  The  Personal  Watercraft 
Industry  Association  believes  that  PWCs 
are  Class  A  vessels  according  to  the 
USCG,  and  therefore  cannot  be  singled 
out  and  regulated  differently  than  any 
other  Class  A  vessel.  However,  USCG 
officials  state  that  the  term  "Class  A" 
vessel  no  longer  has  any  significant 
meaning  other  than  with  respect  to 
certain  fire  extinguisher  and  life 
preserver  requirements.  Indeed,  the 
Recreational  Boating  Product  Assurance 
Division  of  the  USCG  has  determined  as 
a  practical  matter  that  the  term  "Class 
A"  has  no  meaning  insofar  as  Coast 
Guard  regulations  are  concerned,  except 
with  regard  to  fire  extinguisher 
regulations.  No  matter  how  PWCs  are 
classified,  NPS  and  other  agencies 
believe  PWCs  can  be  regulated 
differently  from  other  vessels  because  of 
the  unique  performance  capabilities  and 
operational  characteristics  of  PWCs. 

Impact  of  This  Proposal 

NPS  expects  PWC  use  to  be 
authorized  to  continue  in  several  units 
of  the  National  Park  System.  Because 
these  are  precisely  the  areas  likely  to  get 
the  preponderance  of  PWC  usage  in 
units  of  the  National  Park  System,  the 
NPS  expects  little,  if  any,  economic 
impact  on  PWC  users  or  the  PWC 
industry  on  a  regional  or  national  basis. 
The  NPS  completed  a  threshold 
analysis,  as  required  by  the  Regulatory 
Flexibility  Act,  to  examine  the  impacts 
on  small  entities  and  consider 
alternatives  to  minimize  such  impact. 
Significant  impacts  on  commercial  PWC 
operations  in  and  adjacent  to  NPS  imits 
are  not  expected  from  this  rule  and  a 
substantial  nimiber  of  small  entities  will 
not  be  affected.  Moreover,  from  the 
point  of  view  of  both  users  and  the 
industry,  it  is  quite  likely  that  any 
restrictions  in  one  area  would  only  shift 
usage  to  other  areas,  either  within  or 
outside  the  park  unit.  And  while  such 
restrictions  may  reduce  the  quality  of 
experience  of  some  PWC  users,  by  and 
large,  the  impact  of  this  proposed  rule 
on  non-PWC  visitors  of  NPS  units  is 


expected  to  be  positive  since  their 
visitor  experience  would,  if  anything,  be 
enhanced. 

Drafting  Information 

The  principal  authors  of  this 
proposed  rule  are  Dennis  Burnett  and 
Chip  Davis,  Washington  Office  of 
Ranger  Activities,  National  Park  Service, 
Michael  Tieman,  Office  of  the  Solicitor, 
Department  of  the  Interior  and  Molly  N. 
Ross,  Office  of  the  Assistant  Secretary 
for  Fish  and  Wildlife  and  Parks, 
Department  of  the  Interior,  Washington, 
D.C. 

Public  Participation 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
proposed  rule  to  the  address  noted  at 
the  beginning  of  this  rulemaking.  The 
NPS  will  review  all  comments  and 
consider  making  changes  to  the  rule 
based  upon  analysis  of  the  comments. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
collections  of  information  requiring 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995. 

Compliance  With  Other  Laws 

The  Office  of  Management  and  Budget 
under  Executive  Order  12866  reviewed 
this  rule.  The  Department  of  the  Interior 
determined  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.).  The  overall 
economic  effects  of  this  rulemaking 
should  be  negligible.  There  are  no 
expected  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments, 
agencies  or  geographic  regions. 

The  Regulatory  Flexibility  Act,  as 
amended,  requires  agencies  to  analyze 
impacts  of  regulatory  actions  on  small 
entities  (businesses,  nonprofit 
organizations,  and  governments),  and  to 
consider  alternatives  that  minimize 
such  impacts  while  achieving  regulatory 
objectives.  This  threshold  analysis 
examines  impacts  of  the  proposed 
regulation  that  would  restrict  personal 
watercraft  (PWC)  use  within  the 
National  Park  System.  A  combination  of 
quantitative  and  qualitative  indicators  is 
used  to  determine  whether  these 
regulations  would  impose  significant 
impacts  on  a  substantial  number  of 
small  entities. 


Analysis  of  Impacts 

The  PWC  regulation  could  potentially 
impact  two  types  of  small  businesses: 
manufacturers  and  rental  shops.  Small 
nonprofit  organizations  and  small 
governments  will  not  be  affected.  With 
respect  to  small  manufacturers, 
significant  impacts  are  not  likely  given 
the  relatively  low  level  of  PWC  use  in 
affected  NPS  units  compared  to  the 
overall  use  of  PWCs  throughout  the 
United  States.  Over  1.3  million  PWCs 
are  currently  in  use  in  the  U.S.  with 
annual  sales  of  approximately  200,000. 
Currently,  PWC  use  has  been  observed 
in  only  32  NPS  units,  13  of  which  will 
likely  not  be  affected  significantly  by 
these  regulations.  Those  13  units,  which 
are  specifically  authorized  in  their 
enabling  legislation  for  water  recreation, 
account  for  the  vast  majority  of  PWC  use 
in  NPS  units.  Consequently,  PWC  use 
would  likely  be  potentially  affected  in 
only  19  NPS  units.  Those  19  affected 
units  generally  have  alternative  sites 
nearby  where  PWC  use  is  allowed. 
Therefore,  it  is  not  anticipated  that  PWC 
manufacturers  will  suffer  a  significant 
decrease  in  sales  due  to  these 
regulations. 

Most,  if  not  all,  rental  shops  that 
supply  PWCs  for  use  within  NPS  units 
could  be  classified  as  small  businesses 
for  purposes  of  this  threshold  analysis. 
In  the  19  potentially  affected  units, 
where  PWCs  are  currently  in  use,  there 
are  approximately  53  rental  shops  that 
could  be  potentially  impacted. 
However,  any  impacts  from  this 
rulemaking  should  not  be  widespread  or 
significant  for  the  following  reasons: 

1.  In  12  of  the  19  affected  units,  a  2- 
year  grace  period  would  allow  a  locally 
based  determination  on  PWC  use  until 
imit-specific  rulemakings  can  determine 
appropriate  management  measures. 
Such  measures  would  not  automatically 
prohibit  PWC  use,  but  could  limit  use 
to  areas  and  times  that  are  consistent 
with  a  unit's  enabling  legislation, 
resources  and  values,  other  visitor  uses, 
and  overall  management  objectives. 
Therefore,  not  only  would  potentially 
affected  rental  shops  benefit  from  the  2 
year  grace  period,  but  a  determination  of 
appropriate  levels  of  PWC  use  would  be 
made  in  these  units  imder  future  unit- 
specific  regulations. 

2.  Future  rulemakings  will  solicit  and 
consider  public  comments  on  proposed 
management  measures,  potentially 
increasing  the  flexibihty  of  such 
measures. 

3.  The  remaining  7  affected  units  have 
limited  commercial  PWC  use  from 
rental  shops.  The  primary  use  is  by 
individuals  with  privately  owned 
PWCs.  Therefore,  there  would  be 
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limited  impacts  on  rental  shops  near 
those  units. 

4.  All  of  the  affected  units  having 
commercial  PWC  rental  operations 
operate  on  larger  bodies  of  water 
(oceans,  lakes  and  rivers)  of  which  the 
MPS  managed  portions  are  only  a  part 
of  the  larger  body  of  water.  NFS 
jurisdiction  typically  extends  from  the 
shoreline  out  to  V4  mile  and  up  to  one 

Imile  in  various  imits.  PWC  use  is 
managed  by  state  and  local  governments 
in  the  waters  outside  NPS  jurisdiction 
and  is  unaffected  by  the  MPS  regulation. 

5.  NPS  managers  have  reported  the 
existence  of  significant  opportunities  for 
PWC  use  at  alternative  sites  near  each 
of  the  19  affected  NPS  units.  Therefore, 
potentially  affected  rental  shops  would 
continue  to  be  able  to  rent  PWCs  for  use 
at  these  alternative  sites. 

6.  No  direct  compliance  costs,  such  as 
those  associated  with  reporting 
requirements,  would  be  imposed  on 
rental  shops. 

Therefore,  significant  impacts  on 
PWC  rental  shops  are  not  expected  from 
this  rulemaking.  Moreover,  even  if 
significant  impacts  were  expected,  a 
substantial  number  of  rental  shops  will 
not  be  affected.  Currently,  there  are 
approximately  133  rental  shops  that 
supply  PWCs  for  use  in  NPS  units. 
However,  only  4  rental  shops  supply 
PWCs  for  use  in  units  that  would  be 
automatically  closed  to  PWC  use  by  this 
rulemaking. 

There  are  virtually  tens  of  thousands 
of  water  areas  nationwide  where  PWCs 
may  be  operated.  A  very  small 
percentage  of  the  nation's  1.3  million 
PWCs  are  used  in  units  of  the  NPS. 
Where  PWC  use  already  occurs  in  the 
NPS,  there  are  anticipated  to  be  few 
changes  that  would  adversely  affect 
their  current  activity.  Where  PWC  use 
does  not  already  occur,  the  possibility  of 
keeping  those  areas  free  of  PWC  use  will 
not  pose  any  additional  economic 
impact. 

These  considerations  indicate  that 
this  rulemaking  will  not  impose 
significant  impacts  on  a  substantial 
number  of  small  entities. 

The  Department  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1502  et 
seq.),  that  this  rule  will  not  impose  a 
cost  of  $100  million  or  more  in  any 
given  year  on  local.  State  or  tribal 
governments  or  private  entities.  The 
threshold  economic  analysis  of 
commercial  PWC  activity  in  relation  to 
NPS  areas  supports  this  determination. 

The  Department  has  determined  that 
this  rule  meets  the  applicable  standards 
provided  in  Section  3(a)  and  3(b)(2)  of 
Executive  Order  12988. 


This  rule  is  not  a  major  rule  under  the 
Congressional  review  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)). 

The  NPS  has  determined  that  this 
proposed  rulemaking  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment,  health  and  safety 
because  it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  potentially  incompatible 
uses,  which  compromise  the  nature  and 
characteristics  of  the  area  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownership 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  the 
regulation  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  guidelines  in 
516  DM  6,  Appendix  7.4D  (49  FR 
21438).  As  such,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Irhpact  Statement  has 
been  prepared. 

List  of  Subjects 

36  CFR  Part  1 

National  parks.  Penalties,  Reporting 
and  recordkeeping  requirements.  Signs 
and  symbols. 

36  CFR  Part  3 

Marine  safety.  National  parks. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
NPS  proposes  to  amend  36  CFR  Chapter 
I  as  follows: 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  1    . 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3, 460  l-6a(e), 
469(k);  D.C.  Code  8-137,  40-721  (1981). 

2.  Section  1.4  is  amended  by  revising 
the  section  heading  and  adding  a  new 
definition,  in  alphabetical  order  to 
paragraph  (a),  to  read  as  follows: 

§1.4    What  terms  do  I  need  to  know? 

(a)  *  *  * 

Personal  watercraft  refers  to  a  vessel, 
usually  less  than  16  feet  in  length, 
which  uses  an  inboard,  internal 
combustion  engine  powering  a  water  jet 
pump  as  its  primary  source  of 
propulsion.  The  vessel  is  intended  to  be 
operated  by  a  person  or  persons  sitting, 
standing  or  kneeling  on  the  vessel, 
rather  than  within  the  conHnes  of  the 


hull.  The  length  is  measured  from  end 
to  end  over  the  deck  excluding  sheer, 
meaning  a  straight  line  measurement  of 
the  overal.l  length  from  the  foremost  part 
of  the  vessel  to  the  aftermost  part  of  the 
vessel,  measured  parallel  to  the 
centerline.  Bow  sprits,  bumpkins, 
rudders,  outboard  motor  brackets,  and 
similar  fittings  or  attachments,  are  not 
included  in  the  measurement.  Length  is 
stated  in  feet  and  inches. 


PART  3— BOATING  AND  WATER  USE 
ACTIVITIES 

3.  The  authority  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  la-2(h),  3. 

4.  New  §  3.24  is  added  to  read  as 
follows: 

§  3.24    Wtiere  may  I  use  personal 
watercraft? 

(a)  The  use  of  personal  watercraft  in 
units  of  the  National  Park  System  Is 
allowed  only  in  designated  areas. 

(b)  Designation  of  areas  for  personal 
watercraft  use  requires  the  promulgation 
of  a  special  regulation,  except  for  the 
following  park  areas:  Amistad,  Bighorn 
Canyon.  Chickasaw.  Curecanti. 
Gateway,  Glen  Canyon,  Golden  Gate, 
Lake  Mead,  Lake  Meredith,  Lake 
Roosevelt,  Whiskeytown-Shasta-Trinity 
National  Recreation  Areas,  and  Gulf 
Islands  and  Padre  Island  National 
Seashores,  where  personal  watercraft 
use  may  be  designated  using  the 
procedures  of  §§  1.5  and  1.7  of  this 
Chapter. 

(c)  The  provisions  of  this  section  do 
not  apply  until  [  insert  date  two  years 
from  effective  date  of  final  regulation  1 
to  the  park  areas  identified  in  paragraph 
(b)  to  allow  either  designation  of 
personal  watercraft  use  areas  pursuant 
to  §§  1.5  and  1.7  of  this  chapter  or 
promulgation  of  a  special  regulation, 
and  for  the  following  park  areas,  if 
determined  appropriate,  to  promulgate  a 
special  regulation  to  designate  use  areas 
for  personal  watercraft: 

National  Seashores 

Assateague  Island 
Canaveral 
Cape  Cod 
Cape  Hatteras 
Cape  Lookout 
Cumberland  Island 
Fire  Island 

National  Lakeshores 

Indiana  Dunes 
Pictured  Rocks 
Sleeping  Bear  Dunes 

National  Recreation  Areas 

Delaware  Water  Gap 
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Chattahoochee  River 
Dated:July  17. 1998. 
Stephen  C.  Saunders 

(Acting)  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  98-24695  Filed  9-14-98;  8:45  am] 

BILUNG  CODE  431fr-70-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-6161-4] 

Regulation  of  Fuels  and  Fuel 
Additives:  Extension  of  the 
Reformulated  Gasoline  Program  to  the 
St.  Louis,  Missouri  Moderate  Ozone 
Nonattainment  Area 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Under  section  211(k)(6)  of  the 
Clean  Air  Act.  as  amended  (Act),  the 
Administrator  of  EPA  shall  require  the 
sale  of  reformulated  gasoline  (RFG)  in 
ozone  nonattainment  areas  upon  the 
application  of  the  Governor  of  the  state 
in  which  the  nonattainment  area  is 
located.  This  notice  proposes  to  extend 
the  Act's  prohibition  against  the  sale  of 
conventional  (i.e.,  non-reformulated) 
gasoline  in  RFG  areas  to  the  St.  Louis. 
Missouri  moderate  ozone  nonattainment 
area.  The  Agency  proposes  to 
implement  this  prohibition  on  May  1. 
1999,  for  all  persons  other  than  retailers 
and  wholesale  purchaser-consumers 
(i.e.,  refiners,  importers,  and 
distributors).  For  retailers  and  wholesale 
purchaser-consumers.  EPA  proposes  to 
implement  the  prohibition  on  June  1, 
1999,  as  requested  by  Governor  Mel 
Camahan  of  the  State  of  Missouri.  On 
June  1, 1999,  the  St.  Louis  ozone 
nonattainment  area  would  be  a  covered 
area  for  all  purposes  in  the  federal  RFG 
program. 

DATES:  The  Agency  will  hold  a  public 
hearing  on  today's  proposal  if  one  is 
requested  by  September  22, 1998.  If  a 
public  hearing  is  held,  it  will  take  place 
on  Tuesday,  September  29, 1998.  If  a 
public  hearing  is  held  on  today's 
proposal,  comments  must  be  received 
by  October  30, 1998.  If  a  hearing  is  not 
held,  comments  must  be  received  by 
October  15, 1998. 
ADDRESSES:  If  a  public  heeu'ing  is 
requested  by  September  22, 1998,  it  will 
be  held  from  9  a.m.  until  noon  at  the 
Renaissance  St.  Louis  Hotel — Airport, 
9801  Natural  Bridge  Road,  St.  Louis, 
MO.  If  additional  time  is  needed  to  hear 
testimony,  the  hearing  will  continue 


from  1  until  5  p.m.  in  the  same  location. 
If  there  are  no  parties  interested  in 
testifying  on  this  proposal,  the  hearing 
will  be  subject  to  cancellation  without 
further  notification.  If  you  wish  to 
testify  at  this  public  hearing,  or  if  you 
want  to  know  if  the  hearing  has  been 
canceled  contact  Karen  Smith  at  (202) 
564-9674.  Materials  relevant  to  this 
document  have  been  placed  in  Docket 
A-98-38.  The  docket  is  located  at  the 
Air  Docket  Section,  Mail  Code  6102, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460,  in  room  M-1500  Waterside  Mall. 
Documents  may  be  inspected  from  8 
a.m.  to  5:30  p.m.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

Written  comments  should  be 
submitted  to  Air  Docket  Section,  Mail 
Code  6102,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  A  copy  should 
also  be  sent  to  Karen  Smith  at  U.S. 
Environmental  Protection  Agency. 
Office  of  Air  and  Radiation.  401  M 
Street.  SW  (6406J),  Washington,  DC 
20460.  An  identical  docket  is  also 
located  in  EPA's  Region  VII  office  in 
Docket  A-98-38.  The  docket  is  located 
at  726  Minnesota  Avenue,  Kansas  City, 
Kansas,  66101.  In  Region  VII  contact 
Wayne  G.  Leidwanger  at  (913)  551-7607 
or  Royan  Teter  at  (913)  551-7609. 
Documents  may  be  inspected  from  9 
a.m.  to  noon  and  from  1—4  p.m.  A 
reasonable  fee  may  be  charged  for 
copying  docket  material. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Smith  at  U.S.  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation,  401  M  Street,  SW  (6406J), 
Washington,  DC  20460,  (202)  564-9674. 
An  additional  contact  person  is 
Christine  Hawk  at  (202)  564-9672. 
SUPPLEMENTARY  INFORMATION:  Under 
section  211(k)(6)  of  the  Clean  Air  Act, 
as  amended  (Act),  the  Administrator  of 
EPA  shall  require  the  sale  of 
reformulated  gasoline  in  an  ozone 
nonattainment  area  classified  as 
Marginal,  Moderate,  Serious,  or  Severe 
upon  the  application  of  the  Governor  of 
the  state  in  which  the  nonattainment 
area  is  located.  This  action  proposes  to 
extend  the  prohibition  set  forth  in 
section  211(k)(5)  against  the  sale  of 
conventional  (i.e.,  non-reformulated) 
gasoline  to  the  St.  Louis,  Missouri 
moderate  ozone  nonattainment  area. 
The  Agency  is  proposing  the 
implementation  date  of  the  prohibition 
described  herein  to  take  effect  on  May 
1, 1999  for  all  persons  other  than 
retailers  and  wholesale  purchaser- 
consumers  (i.e.,  refiners,  importers,  and 
distributors).  For  retailers  and  wholesale 
purchaser-consumers,  EPA  is  proposing 


the  implementation  of  the  prohibition 
described  herein  to  take  effect  June  1 , 
1999  as  requested  by  Governor  Mel 
Camahan  of  the  State  of  Missouri.  As  of 
the  implementation  date  for  retailers 
and  wholesale  purchaser-consumers, 
the  St.  Louis  ozone  nonattainment  area 
will  be  a  covered  area  for  all  purposes 
in  the  federal  RFG  program. 

The  preamble  and  regulatory  language 
are  also  available  electronically  from  the 
EPA  internet  Web  site^This  service  is 
free  of  charge,  except  for  any  cost  you 
already  incur  for  internet  connectivity. 
A  copy  of  the  Federal  Register  version 
is  made  available  on  the  day  of 
publication  on  the  primary  Web  site 
listed  below.  The  EPA  Office  of  Mobile 
Sources  also  publishes  these  notices  on 
the  secondary  Web  site  listed  below. 

Internet  (Web) 

http://www.epa.gov/docs/fedrgstr/EPA- 
AIR/  (either  select  desired  date  or  use 
Search  feature) 

http://www.epa.gov/OMSWWW/  (look 
in  What's  New  or  under  the  specific 
rulemaking  topic) 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

Regulated  entities:  Entities  potentially 
regulated  by  this  action  are  those  which 
produce,  supply  or  distribute  motor 
gasoline.  Regulated  categories  and 
entities  include: 


Category 


Industry 


Examples  of  regulated  entities 


Petroleum  refiners,  motor  vehicle 
gasoline  distritHrtors  and  retail- 
ers. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
business  is  regulated  by  this  action,  you 
should  carefully  examine  the  list  of 
areas  covered  by  the  reformulated 
gasoline  program  in  §  80.70  of  title  40  of 
the  Code  of  Federal  Regulations.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 
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Opportunity  for  Public  Participation 

A.  Comments  and  the  Public  Docket 
Procedures 

Comments  should  be  submitted  in 
writing  to  EPA's  Air  Docket  and  to 
Karen  Smith  (see  ADDRESSES).  Persons 
with  comments  containing  proprietary 
information  must  distinguish  such 
information  from  other  comments  to  the 
greatest  extent  and  label  it  as 
•'Confidential  Business  Information."  If 
a  person  making  comments  wants  EPA 
to  base  the  final-rule  in  part  on  a 
submission  labeled  as  Confidential 
business  information,  then  a  non- 
confidential version  of  the  document 
which  summarizes  the  key  data  or 
information  should  be  placed  in  the 
public  docket.  Information  covered  by  a 
claim  of  confidentiality  will  be 
disclosed  by  EPA  only  to  the  extent 
allowed  by  the  procedures  set  forth  in 
40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  the 
submission  when  it  is  received  by  EPA. 
it  may  be  made  available  to  the  public 
without  further  notice  to  the  person 
making  comments. 

B.  Public  Hearing  Procedures 
Any  person  desiring  to  present 

testimony  regarding  this  proposed  rule 
at  the  public  hearing  (see  DATES)  should 
notify  the  contact  person  listed  above  of 
such  intent  as  soon  as  possible.  A  sign- 
up sheet  will  be  available  at  the 
registration  table  the  morning  of  the 
hearing  for  scheduling  testimony  for 
those  who  have  not  notified  the  contact 
person.  This  testimony  will  be 
scheduled  on  a  first  come,  first  serve 
basis  to  follow  the  previously  scheduled 
testimony. 

EPA  suggests  that  approximately  50 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In 
addition,  EPA  would  find  it  helpful  to 
receive  an  advance  copy  of  any 
statement  or  material  to  be  presented  at 
the  hearing  in  order  to  give  EPA  staff 
adequate  time  to  review  such  material 
before  the  hearing.  Such  advance  copies 
should  be  submitted  to  the  contact 
person  listed  above. 

The  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket,  Docket  No.  A-98-38  (see 
ADDRESSES). 

The  Director  of  EPA's  Fuels  and 
Energy  Division,  Office  of  Mobile 
Sources,  or  his/her  designee,  is  hereby 
designated  Presiding  Officer  of  the 
hearing.  The  hearing  will  be  conducted 
informally  and  technical  rules  of 


evidence  will  not  apply.  Because  a 
public  hearing  is  designed  to  give 
interested  parties  an  opportunity  to 
participate  in  the  proceeding,  there  are 
no  adversary  parties  as  such.  Statements 
by  participants  will  not  be  subject  to 
cross  examination  by  other  participants. 
A  written  transcript  of  the  hearing  will 
be  placed  in  the  above  docket  for 
review.  Anyone  desiring  to  purchase  a 
copy  of  the  transcript  should  make 
individual  arrangements  with  the  court 
reporter  recording  the  proceeding.  The 
Presiding  Officer  is  authorized  to  strike 
from  the  record  statements  which  he/ 
she  deems  irrelevant  or  repetitious  and 
to  impose  reasonable  limits  on  the 
duration  of  the  statement  of  any 
witness.  This  information  will  be 
available  for  public  inspection  at  the 
EPA  Air  Docket,  Docket  No.  A-98-38 
(see  ADDRESSES). 

The  remainder  of  this  proposed 
rulemaking  is  organized  in  the  following 
sections: 

I.  Background 

Opt-in  Provision/Process 

II.  The  Governor's  Request 

III.  Action 

IV.  Public  Participation  and  Effective  Date 

V.  Environmental  Impact 

VI.  Administrative  Designation  and 

Regulatory  Analysis 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility 

C.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

D.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

E.  Unfunded  Mandates 

F.  The  Paperwork  Reduction  Act 

G.  Children's  Health  Protection 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA) 
I.  Statutory  Authority 

I.  Background 

Opt-in  Provision/Process 

As  part  of  the  Clean  Air  Act 
Amendments  of  1990,  Congress  added  a 
new  subsection  (k)  to  section  211  of  the 
Act.  Subsection  (k)  prohibits  the  sale  of 
gasoline  that  EPA  has  not  certified  as 
reformulated  ("conventional  gasoline") 
in  the  nine  worst  ozone  nonattainment 
areas  beginning  January  1, 1995.  Section 
211(k)(10)(D)  defines  the  areas  covered 
by  the  reformulated  gasoline  (RFG) 
program  as  the  nine  ozone 
nonattainment  areas  having  a  1980 
population  in  excess  of  250,000  and 
having  the  highest  ozone  design  values 
during  the  period  1987  through  1989. ' 
Under  section  211(k){10)(D),  any  area 


'  Applying  these  criteria,  EPA  has  determined  the 
nine  covered  areas  to  be  the  metropolitan  areas 
including  Los  Angeles,  Houston,  New  York  City, 
Baltimore,  Chicago.  San  Diego,  Philadelphia, 
Hartford  and  Milwaukee. 


reclassified  as  a  severe  ozone 
nonattainment  area  under  section  181(b) 
is  also  to  be  included  in  the  RFG 
program,  such  as  Sacramento, 
California.  EPA  first  published  final 
regulations  for  the  RFG  program  on 
February  16,  1994.  See  59  FR  7716. 

Other  ozone  nonattainment  areas  may 
be  included  in  the  program  at  the 
request  of  the  Governor  of  the  state  in 
which  the  area  is  located.  Section 
211(k)C6)(A)  provides  that  upon  the 
application  of  a  Governor,  EPA  shall 
apply  the  prohibition  against  selling 
conventional  gasoline  in  "any  area  in 
the  State  classified  under  subpart  2  of 
Part  D  of  Title  I  as  a  Marginal,  Moderate. 
Serious  or  Severe"  ozone  nonattainment 
area.  Subparagraph  211(k)(6)(A)  further 
provides  that  EPA  is  to  apply  the 
prohibition  as  of  the  date  the 
Administrator  "deems  appropriate,  not 
later  than  January  1. 1995.  or  1  year  after 
such  application  is  received,  whichever 
is  later."  In  some  cases  the  effective  date 
may  be  extended  for  such  an  area  as 
provided  in  section  211(k)(6)(B)  based 
on  a  determination  by  EPA  that  there  is 
"insufficient  domestic  capacity  to 
produce"  RFG.  Finally.  EPA  is  to 
publish  a  Governor's  application  in  the 
'Federal  Register. 

n.  The  Governor's  Request 

EPA  received  an  application  July  13. 
1998  from  the  Honorable  Mel  Camahan. 
Governor  of  the  State  of  Missouri,  for 
the  St.  Louis  moderate  ozone 
nonattainment  area  to  be  included  in 
the  reformulated  gasoline  program.  The 
Governor's  letter  is  set  out  in  full  below. 

July  10, 1998. 

Ms.  Carol  Browner, 
Administrator,  U.S.  Environmental 

Protection  Agency,  401  M  Street,  SW, 
WashingtonrDC  20460 

Dear  Administrator  Browner:  Pursuant  to 
Section  211(k)(6)  of  the  Clean  Air  Act  (CAA), 
I  request  the  U.S.  Environmental  Protection 
Agency  (EPA)  extend  the  requirement  for 
Reformulated  Gasoline  (RFG)  to  the  Missouri 
portion  of  the  St.  Louis  ozone  non-attainment 
area  beginning  June  1, 1999. 

Also,  be  advised  that  I  have  directed  the 
Missouri  Department  of  Natural  Resoiuces  to 
allow  for  the  use  of  ethanol  as  a  wintertime 
oxygenate  in  the  St.  Louis  area. 

Thank  you  for  your  attention  to  this  matter. 
I  look  forward  to  the  successful 
implementation  of  this  program  and, 
ultimately,  attainment  of  the  federal  clean  air 
standards  for  the  St.  Louis  area. 

If  you  have  any  further  questions  or 
concerns,  please  contact  Mr.  Stephen 
Mahfood,  Director,  Department  of  Natural 
Resources. 

Very  truly  yours, 
s/  Mel  Camahan 
cc:  Dennis  Grams,  EPA,  Region  VII 
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III.  Action 

Pursuant  to  the  Governor's  letter  and 
the  provisions  of  section  211(k)(6).  EPA 
is  proposing  to  apply  the  prohibitions  of 
subsection  211(k)(5)  to  the  St.  Louis. 
Missouri  ozone  nonattainment  area  as  of 
May  1, 1999,  for  all  persons  other  than 
retailers  and  wholesale  purchaser- 
consumers.  This  date  applies  to  the 
refinery  level  and  all  other  points  in  the 
distribution  system  other  than  the  retail 
level.  For  retailers  and  wholesale 
purchaser-consumers,  EPA  is  proposing 
to  apply  the  prohibitions  of  subsection 
211(k)(5)  to  the  St.  Louis.  Missouri 
ozone  nonattainment  area  on  June  1. 
1999.  As  of  the  June  1, 1999 
implementation  date,  this  area  would  be 
treated  as  a  covered  area  for  all  purposes 
of  the  federal  RFG  program. 

The  application  of  the  prohibition  of 
section  211(k)(5)  to  the  St.  Louis  ozone 
nonattainment  area  could  take  effect  no 
later  than  July  13. 1999,  under  section 
211(k){6)(A).  which  stipulates  that  the 
effective  program  date  must  be  no  "later 
than  January  1. 1995  or  1  year  after  [the 
Governor's]  application  is  received, 
whichever  is  later."  For  the  St.  Louis 
nonattairmient  area,  EPA  could  establish 
an  effective  date  for  the  start  of  the  RFG 
program  anytime  up  to  this  date. 
.  EPA  considers  that  July  13. 1999 
would  be  the  latest  possible  efi^ective 
date,  since  EPA  expects  there  to  be 
sufficient  domestic  capacity  to  produce 
RFG  and  therefore  has  no  current  reason 
to  extend  the  effective  date  beyond  one 
year  after  July  13.1999  under  section 
211(k)(6)(B).  EPA  believes  that  there  is 
adequate  domestic  capability  to  support 
the  current  demand  for  RFG  nationwide 
as  well  as  the  addition  of  the  St.  Louis 
area.  According  to  the  Energy 
Information  Administration's  (EIA) 
preliminary  calculations  using  survey 
data  and  demand  estimates,  it  appears 
that  there  are  adequate  RFG  supplies  for 
the  areas  currently  considering  opting- 
in  to  the  program.  An  estimated  63 
thousand  barrels  per  day  of  gasoline  are 
required  in  St.  Louis  which  could  be 
covered  by  industry's  current  capacity 
to  supply  roughly  an  extra  300  thousand 
barrels  per  day  of  RFG  in  the  eastern 
half  of  the  U.S. 

Like  the  federal  volatility  program, 
the  RFG  program  includes  seasonal 
requirements.  Summertime  RFG  must 
meet  certain  VOC  control  requirements 
to  reduce  emissions  of  VOCs.  an  ozone 
precursor.  Under  the  RFG  program, 
there  are  two  compliance  dates  for  VOC- 
controlled  RFG.  At  the  refinery  level, 
and  all  other  points  in  the  distribution 
system  other  than  the  retail  level, 
compliance  with  RFG  VOC-control 
requirements  is  required  from  May  1  to 


September  15.  At  the  retail  level  (service 
stations  and  wholesale  purchaser- 
consumers),  compliance  is  required 
from  June  1  to  September  15.  See  40 
CFR  80.78  (a)(l)(v).  Pipeline 
requirements  and  demands  for  RFG 
from  the  supply  industry  drive 
refineries  to  establish  their  own  internal 
compliance  date  earlier  than  May  so 
that  they  can  then  assure  that  terminals 
are  capable  of  meeting  the  RFG  VOC- 
control  requirements  by  May  1.  Based 
on  past  success  with  this 
implementation  strategy,  EPA  proposes 
to  stagger  the  implementation  dates  for 
the  St.  Louis  opt-in  to  the  RFG  program. 

Pursuant  to  its  discretion  to  set  an 
effective  date  under  section  211(k)(6), 
EPA  is  proposing  two  implementation 
dates.  For  all  persons  other  than 
retailers  and  wholesale  purchaser- 
consumers  (i.e.,  refiners,  importers,  and 
distributors),  EPA  is  proposing  the 
implementation  to  take  effect  on  May  1. 
1999.  For  retailers  and  wholesale 
purchaser-consumers.  EPA  is  proposing 
the  implementation  to  take  effect  on 
June  1. 1999.  These  dates  are  consistent 
with  the  state's  request  that  EPA  require 
that  the  RFG  program  begin  in  the  St. 
Louis  area  on  June  1. 1999.  These  dates 
would  provide  environmental  benefits 
by  allowing  St.  Louis  to  achieve  VOC 
reduction  benefits  throughout  the  1999 
VOC-control  led  season.  EPA  believes 
these  dates  provide  adequate  lead  time 
for  the  distribution  industry  to  set  up 
storage  and  sales  agreements  to  ensure 
supply.  Although  EPA  is  proposing  and 
seeking  comments  on  allowing  30  days 
for  the  transition  period  (May  1, 1999  to 
June  1, 1999).  EPA  is  also  asking  for 
comment  on  whether  retailers  and 
wholesale  purchaser-consumers  believe 
they  could  comply  with  federal  RFG  in 
15  days  from  the  effective  date  set  for 
persons  other  than  retailers  and 
wholesale  purchaser-consumers. 

rv.  Public  Participation  and  Effective 
Date 

The  Agency  is  publishing  this  action 
as  a  proposed  rulemaking.  The  Agency 
will  hold  a  public  hearing  on  today's 
proposal  if  one  is  requested  on 
September  29. 1998. 

Section  211(k)(6)  states  that,  "(ulpon 
the  application  of  the  Governor  of  a 
State,  the  Administrator  shall  apply  the 
prohibition"  against  the  sale  of 
conventional  gasoline  in  any  area  of  the 
State  classified  as  Marginal,  Moderate, 
Serious,  or  Severe  for  ozone.  Although 
section  211(k)(6)  provides  EPA 
discretion  to  establish  the  effective  date 
for  this  prohibition  to  apply  to  such 
areas,  and  allows  EPA  to  consider 
whether  there  is  sufficient  domestic 
capacity  to  produce  RFG  in  establishing 


the  effective  date.  EPA  does  not  have 
discretion  to  deny  a  Governor's  request. 
Therefore,  the  scope  of  this  action  is 
limited  to  setting  an  effective  date  for  St. 
Louis's  opt-in  to  the  RFG  program,  and 
not  to  decide  whether  St.  Louis  should 
in  fact  opt  in.  For  this  reason,  EPA  is 
only  soliciting  comments  addressing  the 
implementation  date  and  whether  there 
is  sufficient  capacity  to  produce  RFG. 
and  is  not  soliciting  comments  that 
support  or  oppose  St.  Louis's 
participating  in  the  program. 

EPA  also  asks  for  comment  on 
whether  retailers  and  wholesale 
purchaser-consumers  could  comply 
with  federal  RFG  in  15  or  30  days  from 
the  effective  date  set  for  persons  other 
than  retailers  and  wholesale  purchaser- 
consumers. 

In  setting  the  effective  date.  EPA 
believes  it  should  review  the  many 
factors  that  could  affect  the  supply  of 
gasoline  to  that  area.  By  evaluating  these 
and  other  factors.  EPA  can  make  a 
determination  as  to  whether  industry's 
capacity  to  supply  RFG  for  an  opt-in 
area  meets  or  exceeds  the  demand. 

V.  Environmental  Impact 

The  federal  RFG  program  provides 
reductions  in  ozone-forming  VOC 
emissions,  air  toxics,  and  starting  in 
2000.  oxides  of  nitrogen  (NOx)- 
Reductions  in  VOCs  and  NOx  are 
environmentally  significant  because 
they  lead  to  reductions  in  ozone 
formation  and  in  secondary  formation  of 
particulate  matter,  with  the  associated 
improvements  in  human  health  and 
welfare.  Exposure  to  ground-level  ozone 
(or  smog)  can  cause  respiratory 
problems,  chest  pain,  and  coughing  and 
may  worsen  bronchitis,  emphysema, 
and  asthma.  Animal  studies  suggest  that 
long-term  exposure  (months  to  years)  to 
ozone  can  damage  lung  tissue  and  may 
lead  to  chronic  respiratory  illness. 
Reductions  in  emissions  of  toxic  air 
pollutants  are  environmentally 
important  because  they  carry  significant 
benefits  for  human  health  and  welfare 
primarily  by  reducing  the  number  of 
cancer  cases  each  year. 

Missouri's  modeling  estimates  that  if 
federal  RFG  is  required  to  be  sold  in  St. 
Louis.  VOC  emissions  will  be  cut  by  an 
additional  5.53  tons/day  over  the  VOC 
reductions  from  its  current  low 
volatility  (RVP)  gasoline  requirement  of 
7.0  psi.  In  addition,  all  vehicles  would 
have  improved  emissions  and  the  area 
would  also  get  reductions  in  toxic 
emissions. 
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VI.  Administrative  Designation  and 
Regulatory  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866,2  the 
Agency  must  determine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  of 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or  (4) 
Raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order.' 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
0MB  review. 

B.  Regulatory  Flexibility 

For  the  following  reasons,  EPA  has 
determined  that  it  is  not  necessary  to 
prepare  a  regulatory  flexibility  analysis 
in  connection  with  this  proposed  rule. 
EPA  has  also  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

In  promulgating  the  RFG  and  the 
related  anti-dumping  regulations  for 
conventional  gasoHne,  the  Agency 
analyzed  the  impact  of  the  regulations 
on  small  businesses.  The  Agency 
concluded  that  the  regulations  may 
possibly  have  some  economic  effect  on 
a  substantial  number  of  small  refiners, 
but  that  the  regulations  may  not 
significantly  affect  other  small  entities, 
such  as  gasoline  blenders,  terminal 
operators,  service  stations  and  ethanol 
blenders.  See  59  FR  7810-7811 
(February  16, 1994).  As  stated  in  the 
preamble  to  the  final  RFG/anti-dumping 
rule,  exempting  small  refiners  from  the 
RFG  regulations  would  result  in  the 
failure  of  meeting  CAA  standards.  59  FR 
7810.  However,  since  most  small 
refiners  are  located  in  the  mountain 


»See  56  FR  51735  (October  4.  1993). 
Id.  at  section  3(f)(l)-(4). 


States  or  in  California,  which  has  its 
own  RFG  program,  the  vast  majority  of 
small  refiners  are  unaffected  by  the 
federal  RFG  requirements  (although  all 
refiners  of  conventional  gasoline  are 
subject  to  the  anti-dumping 
requirements).  Moreover,  all  businesses, 
large  and  small,  maintain  the  option  to 
produce  conventional  gasoline  to  be 
sold  in  areas  not  obligated  by  the  Act  to 
receive  RFG  or  those  areas  which  have 
not  chosen  to  opt  into  the  RFG  program. 
A  complete  analysis  of  the  effect  of  the 
RFG/anti-dumping  regulations  on  small 
businesses  is  contained  in  the 
Regulatory  Flexibility  Analysis  which 
was  prepared  for  the  RFG  and  anti- 
dumping rulemaking,  and  can  be  found 
in  the  docket  for  that  rulemaking.  The 
docket  number  is:  EPA  Air  Docket  A- 
92-12. 

Today's  proposed  rule  will  affect  only 
those  refiners,  importers  or  blenders  of 
gasoline  that  choose  to  produce  or 
import  RFG  for  sale  in  the  St.  Louis 
ozone  nonattainment  area,  and  gasoline 
distributors  and  retail  stations  in  those 
areas.  As  discussed  above,  EPA 
determined  that,  because  of  their 
location,  the  vast  majority  of  small 
refiners  would  be  unaffected  by  the  RFG 
requirements.  For  the  same  reason,  most 
small  refiners  will  be  luiaffected  by 
today's  action.  Other  small  entities, 
such  as  gasoline  distributors  and  retail 
stations  located  in  St.  Louis,  which  will 
become  a  covered  area  as  a  result  of 
today's  action,  will  be  subject  to  the 
same  requirements  as  those  small 
entities  which  are  located  in  current 
RFG  covered  areas.  The  Agency  did  not 
find  the  RFG  regulations  to  significantly 
affect  these  entities.  Based  on  this,  EPA 
certifies  that  this  proposed  rule  would 
not  have  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities. 

C.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 


elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

D.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the*  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Today's 
proposed  rule  does  not  create  a  mandate 
any  tribal  governments.  The  rule  does 
not  impose  any  enforceable  duties  on 
these  entities.  Today's  proposed  rule 
will  affect  only  those  refiners,  importers 
or  blenders  of  gasoline  that  choose  to 
produce  or  import  RFG  for  sale  in  the 
St.  Louis  ozone  nonattainment  area,  and 
gasoline  distributors  and  retail  stations 
in  those  areas.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA"),  Pub.  L.  104-4,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  general  notice  of 
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proposed  rulemaking  or  final  rule  that 
includes  a  Federal  mandate  which  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate. 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Under  section 
205,  for  any  rule  subject  to  section  202 
EPA  generally  must  select  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Under  section  203,  before  establishing 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  EPA  must  take  steps  to 
inform  and  advise  small  governments  of 
the  requirements  and  enable  them  to 
provide  input. 

EPA  has  determined  that  today's 
proposed  rule  does  not  trigger  the 
requirements  of  UMRA.  The  rule  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  to  State, 
local  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more,  and  it  does  not 
establish  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments. 

F.  The  Paperwork  Reduction  Act 

This  action  does  not  add  any  new 
requirements  under  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
.3501  et  seq.  The  Office  of  Management 
and  Budget  (0MB)  has  approved  the 
information  collection  requirements  that 
apply  to  the  RFG/anti-dimiping 
program,  and  has  assigned  OMB  control 
number  2060-0277  (EPA  ICR  No. 
1591.07). 

Burden  means  the  total  time,  effbrt,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  seeirch  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15. 


G.  Children's  Health  Protection 

This  proposed  rule  is  not  subject  to 
E.0. 13045,  entitled  "Protection  of 
Children  From  Enviroiunental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23. 1997).  because  it  does  not 
involve  decisions  on  environmental 
health  risks  or  safety  risks  that  may 
disproportionately  affect  children. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA) 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  104-113, 
12(d)  (15  U.S.C.  272  note)  directs  EPA 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  proposed  rulemaking  does  not 
involved  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
volimtary  consensus  standards. 

/.  Statutory  Authority 

The  Statutory  authority  for  the  action 
proposed  today  is  granted  to  EPA  by 
sections  211(c)  and  (k)  and  301  of  the 
Clean  Air  Act,  as  amended;  42  U.S.C. 
7545(c)  and  (k)  and  7601. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Fuel  additives. 
Gasoline.  Motor  vehicle  pollution. 

Dated:  September  9, 1998. 
Carol  M.  Browner, 

Administrator 

40  CFR  part  80  is  proposed  to  be 
amended  as  follows: 


PART  80— {AMENDED] 

1.  The  authority  citation  for  part  80  is 
revised  to  read  as  follows: 

Authority:  Sees.  114,  211,  and  301(a)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C.  7414, 
7545  and  7601(a)). 

2.  Section  80.70  is  amended  by 
adding  paragraph  (n)  as  follows: 

§80.70    Covered  areas. 

***** 

(n)  The  prohibitions  of  section 
211(k)(5)  wrill  apply  to  all  persons  other 
than  retailers  and  wholesale  purchaser- 
consumers  on  May  1, 1999.  The 


prohibitions  of  section  211(k)(5)  will 
apply  to  retailers  and  wholesale 
purchaser-consumers  on  June  1,  1999. 
As  of  the  effective  date  for  retailers  and 
wholesale  purchaser-consumers,  the  St. 
Louis,  Missouri  ozone  nonattainment 
area  is  a  covered  area.  The  geographical 
extent  of  the  covered  area  listed  in  this 
paragraph  shall  be  the  nonattainment 
boundaries  for  the  St.  Louis  ozone 
nonattainment  area  as  specified  in  40 
CFR  81.326. 

[FR  Doc.  98-24637  Filed  9-14-98;  8:45  am] 
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National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete 
Operable  Unit  2  of  the  South  Andover 
Salvage  Yards  site  bom  the  National 
Priorities  List;  request  for  comments. 

SUkMMARY:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  Region  5  announces  its  intent  to 
delete  operable  unit  OU2  of  the  South 
Andover  Salvage  Yards  Site  (the  Site) 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
action.  The  NPL  constitutes  Appendix  B 
of  40  CFR  part  300  which  is  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP), 
which  the  U.S.  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended.  This 
action  is  being  taken  by  the  U.S.  EPA, 
because  it  has  been  determined  that 
Responsible  Parties  have  implemented 
all  response  actions  required  and  the 
U.S.  EPA,  in  consultation  with  the  State 
of  Minnesota,  has  determined  that  no 
further  response  is  appropriate  for  this 
particular  operable  unit.  This  action 
constitutes  a  partial  delisting  of  the  Site 
from  the  NPL.  Moreover,  the  U.S.  EPA 
.  and  the  State  have  determined  that 
remedial  activities  conducted  at  the  Site 
to  date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 

DATES:  Comments  concerning  the 
proposed  deletion  of  the  Site's  OU2 
from  the  NPL  may  be  submitted  on  or 
before  October  15. 1998. 


49322  Federal  Register /Vol.  63.  No.  178 /Tuesday,  September  15,  1998 /Proposed  Rules 


ADDRESSES:  Comments  may  be  mailed  to 
John  O'Grady,  Remedial  Project 
Manager,  or  Gladys  Beard,  Associate 
Remedial  Project  Manager.  Superfund 
Division,  U.S.  EPA.  Region  5.  77  W. 
Jackson  Blvd.  (SR-6J).  ChicagOs  IL 
60604.  Comprehensive  information  on 
the  site  is  available  at  the  U.S.  EPA's 
Region  5  office  and  at  the  local 
information  repository  located  at: 
Andover  City  Hall.  1685  N.  W. 
Crosstown  Blvd.,  Andover,  MN  55303. 
Requests  for  comprehensive  copies  of 
documents  should  be  directed  formally 
to  the  Region  5  Docket  Office.  The 
address  and  phone  number  for  the 
Regional  Docket  Officer  is  Jan 
Pfundheller  (H-7J),  U.S.  EPA,  Region  5, 
n  W.  Jackson  Blvd.,  Chicago.  IL  60604, 
(312) 353-5821. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
O'Grady,  Remedial  Project  Manager  at 
(312)  886-1477  or  Gladys  Beard  (SR-6J), 
Associate  Remedial  Project  Manager, 
Superfund  Division,  U.S.  EPA,  Region  5, 
77  W.  Jackson  Blvd.,  Chicago,  IL  60604, 
(312)  886-7253  or  Don  DeBlasio  (P-9J), 
Office  of  Public  Affairs,  U.S.  EPA. 
Region  5,  77  W.  Jackson  Blvd..  Chicago, 
IL  60604,  (312)886-4360. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  U.S.  EPA  Region  5  announces  its 
intent  to  delete  OU2  of  the  South 
Andover  Salvage  Yards  Site  from  the 
NPL,  which  constitutes  Appendix  B  of 
the  (NCP),  and  requests  comments  on 
the  proposed  deletion.  The  U.S.  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare 
or  the  environments  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Potentially 
Responsible  Parties  or  the  Hazardous 
Substance  Superfund  Response  Trust 
Fund  (Fund).  Pursuant  to  section 
300.425(e)(3)  of  the  NCP,  any  site  or 
portion  of  a  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  if  the  conditions  at  the 
Site  warrant  such  action. 

The  U.S.  EPA  will  accept  comments 
on  this  proposal  for  thirty  (30)  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  or  portions 
of  sites  from  the  NPL.  Section  III 
discusses  procedures  that  U.S.  EPA  is 
using  for  this  action.  Section  IV 
discusses  the  history  of  this  site  and 


explains  how  the  Site  meets  the  deletion 
criteria. 

■     Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  the  U.S.  EPA's 
right  to  take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  or  portions  of  a  site 
may  be  deleted  from  the  NPL  where  no 
further  response  is  appropriate.  In 
making  this  determination,  the  U.S.  EPA 
will  consider,  in  consultation  with  the 
State,  whether  any  of  the  following 
criteria  have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  Remedial  investigation  has 
shovNoi  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  remedial 
measures  are  not  appropriate. 

IIL  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  §  300.425(e) 
has  been  met,  the  U.S.  EPA  may 
formally  begin  deletion  procedures  once 
the  State  has  concurred.  This  Federal 
Register  notice,  and  a  concurrent  notice 
in  the  local  newspaper  in  the  vicinity  of 
the  Site,  announce  die  initiation  of  a  30- 
day  comment  period.  The  public  is 
asked  to  comment  on  the  U.S.  EPA's 
intention  to  delete  a  portion  of  the  Site 
from  the  NPL.  All  critical  documents 
needed  to  evaluate  the  U.S.  EPA's 
decision  are  included  in  the  information 
repository  and  the  deletion  docket. 

Upon  completion  of  the  public 
comment  period,  if  necessary,  the  U.S. 
EPA  Regional  Office  will  prepare  a 
Responsiveness  Summary  to  evaluate 
and  address  comments  that  were 
received.  The  public  is  welcome  to 
contact  the  U.S.  EPA  Region  5  Office  to 
obtain  a  copy  of  this  responsiveness 
summary,  if  one  is  prepared.  If  the  U.S. 
EPA  then  determines  the  deletion  from 
the  NPL  is  appropriate,  final  notice  of 
deletion  will  be  published  in  the 
Federal  Register. 


IV.  Basis  for  Intended  Site  Deletion 

The  Site  is  located  in  the  city  of 
Andover,  Anoka  County,  Minnesota, 
approximately  16  miles  north-northwest 
of  Minneapolis  and  3  miles  northeast  of 
the  City  of  Anoka.  The  Site  is  situated 
at  45  degree,  16  minutes  N  Latitude,  and 
93  degrees,  12  degrees  West  Longitude, 
in  the  south  half  of  Section  32, 
Township  32  North,  Range  24  West  of 
Grow  Towmship. 

The  Site  is  comprised  of 
approximately  50  acres.  Bunker  Lake 
Boulevard  defines  the  northern  extent  of 
the  Site.  The  eastern  site  boundaries 
roughly  500  feet  west  of  Jay  Street. 

Small  businesses  and  new  residential 
developments  are  located  near  the  Site. 
For  many  years  the  area's  population 
was  minimal,  however,  residential 
development  has  encroached  the  Site 
since  the  early  1970s.  Development 
continues  to  occur  around  the  Site. 

There  are  several  small  recreational 
lakes  in  the  area.  Crooked  Lake  is  one 
mile  west  of  the  Site  and  Bunker  Lake 
is  l'V4  miles  to  the  east.  The  Site  is  in 
the  Coon  Creek  watershed  which 
supports  an  oak  savanna  plant 
community. 

The  remediation  effort  for  the  Site  has 
been  divided  into  two  units  or  discrete 
actions,  referred  to  as  "operable  units" 
(OUs).  They  are  as  follows: 

OU 1 :  Remediation  of  contaminated 

groundwater. 
OU  Z:  Remediation  of  contaminated  soil. 

The  operable  unit  under 
consideration  for  deletion  from  the  NPL 
is  Operable  Unit  2:  Contaminated  Soil. 
The  Remedial  Investigation  (RI), 
Feasibility  Study  (FS)  and  Proposed 
Plan  for  OU2  of  the  Site  were  released 
to  the  public  for  comment  on  October  9, 
1991.  The  RI  determined  that  the  nature 
and  extent  of  soil  and  buried 
contamination  at  the  Site  is  distributed 
in  localized  "hot  spots".  Seven  hot 
spots  were  found  at  the  Site  which 
presented  a  risk  to  human  health.  These 
hot  spots  were  generally  found  in 
surface  soils  at  a  depth  of  six  feet  or  less. 

The  remedial  action  objective  for  the 
soil  OU  was  to  clean-up  the 
contaminants  of  concern  to  a  level 
which  is  protective  by  biologically 
treating  contaminated  soil  or' 
transporting  it  off-site  where  it  is 
contained  in  a  secured,  permitted 
landfill. 

The  U.S.  EPA  and  the  Minnesota 
Pollution  Control  Agency  (MPCA) 
determined  that  the  South  Andover 
Superfund  Site  contained  hazardous 
substances  which  posed  a  risk  to  human 
health.  The  hazardous  substances  which 
posed  such  a  threat  are  polycyclic    . 
aromatic  hydrocarbons  (PAHs), 
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polychlorinated  biphenyls  (PCBs),  lead 
and  antimony.  The  source  of  these 
hazardous  substances  is  contaminated 
soil  which  has  come  into  contact  with 
leaking  drums  which  were  disposed  of 
at  the  Site,  electrical  transformers  and/ 
or  salvaged  automobiles. 

PAHs  are  probable  carcinogens  that 
exhibit  a  low  subsurface  mobility.  PAHs 
also  have  a  low  water  solubility.  They 
originate  as  constituents  of  crude  oil 
fractions.  Such  crude  oil  fractions 
include  fuel  and  motor  oils,  as  well  as 
coal  tar  fractions.  The  highest  PAH 
concentration  found  at  the  Site  was  30.3 
ppm. 

PCBs  are  probable  carcinogens  that 
also  exhibit  a  relatively  low  potential  for 
subsurface  mobiUty.  PCBs  are 
chemically  inert  and  insoluble  in  water. 
PCBs  do  adsorb  strongly  to  soils,  the 
amount  of  PCBs  adsorbed  is 
proportional  to  the  amount  of  organic 
material  in  the  soil.  Based  on  their 
strong  adsorption  to  soil  organic  matter 
and  their  relative  insolubility  in  water, 
PCBs  can  be  persistent.  PCBs  can  be 
found  in  oils,  greases,  dielectric  hquids, 
and  thermostatic  or  insulting  fluids, 
especially  in  electrical  equipment  such 
transformers. 

On  December  24, 1991,  a  Record  of 
Decision  was  signed  for  OU2  that 
included: 

Excavate  and  treat  approximately 
2,100  cubic  yards  of  predominately 
PAH-contaminated  soils  using  an  above- 
ground  biolo^cal  treatment  unit.  Use 
clean  fill  from  other  areas  of  the  site  as 
backfill  for  the  excavated  areas. 

Biologically  treated  soil  would  be 
returned  to  the  Site  after  performance 
testing  confirmed  successful 
biodegradation  of  the  PAHs. 

Excavate  and  transport  approximately 
9,300  cubic  yards  of  soils  contaminated 
with  PCBs,  PAHs,  lead  and  antimony  to 
an  off-site  soiled  waste  landfill 
permitted  to  receive  industrial  and/or 
commercial  wastes.  Included  in  this 
component  is  the  replacement  of 
excavated  soil  with  clean  fill  from  other 
areas  of  the  site. 

Sample  and  remove  approximately 
twenty  drums  located  on  the  Site. 

A  ROD  amendment  for  OU2  of  the 
remedial  action  was  signed  on  May  31, 
1994.  U.S.  EPA  amended  its  original 
decision  so  that  the  predominately 
PAH-contaminated  soils  would  be  taken 
off-site  for  thermal  treatment  in  either  a 
rotary  kiln  incinerator  or  a  low- 
temperature  thermal  desorption  unit. 
Additionally,  this  amendment  served  to 
update  the  Maximimi  Contaminant 
Levels  (MCLs)  for  several  constituents 
which  are  currently  being  monitored  in 
groundwater.  The  need  for  groundwater 
monitoring  woiUd  be  assessed  three 


years  after  all  excavation  activities  had 
been  completed. 

The  amended  remedy  when  used  in 
conjunction  with  the  contaminated 
groundwater  monitoring  remedy  (OUl) 
addressed  the  potential  threat  posed  to 
groundwater  by  eliminating  or  reducing 
the  risks  posed  by  the  Site. 

Remedial  Action  (RA)  construction 
began  at  the  Site  in  July  1994.  The  U.S. 
EPA  and  MPCA  provided  field 
approvals  of  construction  quality 
control  and  field  modifications.  The  RA 
was  constructed  in  accordance  with  the 
Remedial  Design  report,  which  was 
approved  on  June  16, 1994. 

A  Prefinal  Inspection  of  the  RA  was 
completed  on  September  30, 1994.  IIA 
Prefinal  Inspection  Report  was 
approved  by  U.S.  EPA  on  October  11, 
1994.  The  punch  fist  of  items  identified 
in  the  Prefinal  Inspection  Report  were 
completed  by  October  28, 1994. 
Preliminary  Close  Out  Report  (PCOR) 
was  signed  on  November  1, 1994. 

The  Final  Inspection  of  the  Site  was 
completed  on  November  15,  1994. 
During  the  inspection,  all  items  noted  in 
the  Pre-Final  Insptection  Report  were 
foimd  to  be  complete.  All  contaminated 
soil  was  either  destroyed  through 
thermal  treatment  or  transported  off-site 
where  it  was  contained  in  a  secured, 
permitted  landfill.  No  contaminated  soil 
identified  in  the  RI  was  left  on-site  to 
pose  a  human  health  or  environmental 
risk.  All  remedial  actions  were  deemed 
to  be  completed. 

The  final  Remedial  Action  Report  for 
OU2  (Soil  Remediation)  was  signed  and 
submitted  to  the  U.S.  EPA  on  December 
2, 1994. 

U.S.  EPA,  with  concurrence  from  the 
State  of  Minnesota,  has  determined  that 
Responsible  Parties  implemented  all 
appropriate  response  actions  required 
for  OU2  at  the  Site.  Therefore,  the  U.S. 
EPA  proposes  to  delete  OU2  two  bom 
the  NPL. 

Dated:  August  31, 1998. 
Gail  W.  Ginsberg, 

Acting  Regional  Administrator.  Region  V. 
[PR  Doc.  98-24473  Filed  9-14-98;  8:45  am] 
BIUINQ  COOE  SSeO-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-159;  RM-9290] 

Radio  Broadcasting  Services;  Wallace, 
ID  and  Bigfork.  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  doomient  requests 
comments  on  a  petition  for  ride  making 
filed  on  behalf  of  Alpine  Broadcasting, 
Ltd..  permittee  of  Station  KSIL  (FM). 
Channel  264C.  Wallace,  Idaho, 
requesting  the  reallotment  of  Channel 
264C  to  Bigfork,  Montana,  as  that 
commimity's  first  local  aural 
transmission  service,  and  modification 
of  its  authorization  accordingly, 
pursuant  to  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules. 
Coordinates  used  for  this  proposal  are 
48-02-45  and  114-00-33.  As  Bigfork, 
Montana,  is  located  within  320  " 

kilometers  (199  miles)  of  the  Canadian 
border,  the  Commission  must  obtain 
concurrence  of  the  Canadian 
government  to  this  proposal. 

DATES:  Comments  must  be  filed  on  or 
before  October  26, 1998,  and  reply 
comments  on  or  before  November  10, 
1998. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  coimsel,  as  follows: 
Theodore  D.  Kramer,  Esq.,  Haley  Bader 
&  Potts  P.L.C.,  4350  North  Fairfax  Dr., 
Suite  900,  Arlington,  VA  22203-1633. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-159,  adopted  August  26. 1998.  and 
released  September  4, 1998.  The  frill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Center  (Room  239), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW.. 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fitim  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 
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For  infonnation  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Bmnch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  9a-24665  Filed  9-14-98;  8:45  amj 
BILUNQ  CODE  6n2-01-P 


Notices 


Federal  Register 

Vol.  63.  No.  178 

Tuesday,  September  15,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  the  Office  of 
The  Wyatt  Company,  The  Board  Room, 
303  West  Madison  Street,  Chicago,  IL, 
on  September  28, 1998,  beginning  at 
8:30  a.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(aKl)(B). 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  has 
been  made  that  the  subject  of  the 
meeting  falls  within  the«xception  to  the 
open  meeting  requirement  set  forth  in 
title  5  U.S.  Code,  section  552b  (c)(9)(B), 
and  that  the  public  interest  requires  that 
such  meeting  be  closed  to  public 
participation. 

Dated:  September  1, 1998. 
Rol>ert  I.  Brauer, 

Advisory  Committee  Management  Officer, 
Joint  Board  for  the  Enrollment  of  Actuaries. 
[FR  Doc.  98-24623  Filed  9-14-98;  8:45  am] 

BILUNQ  CODE  4830-01 -U 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Fomfial  Determinations,  Additional 
Releases  and  Corrections 

AGENCY:  Assassination  Records  Review 

Board. 

action:  Notice. 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  August  25, 1998,  and 
made  formal  determinations  on  the 


release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (JFK  Act).  By 
issuing  this  notice,  the  Review  Board 
complies  with  the  section  of  the  JFK  Act 
that  requires  the  Review  Board  to 
publish  the  results  of  its  decisions  in  the 
Federal  Register  within  14  days  of  the 
date  of  the  decision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Voth,  Assassination  Records 
Review  Board,  Second  Floor, 
Washington.  D.C.  20530,  (202)  724- 
0088,  fax  (202)  724-0457.  The  public 
may  obtain  an  electronic  copy  of  the 
complete  document-by-document 
determinations  by  contacting 
<Eillen Sullivan@jfk-arrb.gov>. 

SUPPLEMENTARY  INFORMATION:  This 
notice  complies  with  the  requirement  of 
the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  §  2107.9(c)(4)(A)  (1992). 
On  August  25, 1998,  the  Review  Board 
made  formal  determinations  on  records 
it  reviewed  under  the  JFK  Act. 

Notice  of  Formal  Determinations 

2  Church  Committee  Documents:  Postponed 

in  Part  until  05/2001 
39  Church  Committee  Documents:  Postponed 

in  Part  until  10/2017 

2  CIA  Docimaents:  Open  in  Full 

15  CIA  Documents:  Postponed  in  Part  until 

05/2001 
975  C3A  Documents:  Postponed  in  Part  until 

10/2017 

3  DIA  Documents:  Postponed  in  Part  imtil 

10/2017 
1  DO)  Civil  Division  Document:  Postponed  in 

Part  until  10/2017 
185  FBI  Documents:  Postponed  in  Part  until 

10/2017 

I  Ford  Library  Document:  Postponed  in  Part 

until  10/2017 

II  HSCA  Documents:  Postponed  in  Part  until 

10/2017 
1 JCS  Document:  Postponed  in  Part  until  10/ 

2017 
1  NARA  Document:  Postponed  in  Part  until 

05/2001 

1  NARA  Document:  Postponed  in  Part  until 

10/2017 

2  Office  of  the  Secretary  of  Defense 

Documents:  Postponed  in  Part  until  10/ 

2017 
6  Pike  Committee  Documents:  Postponed  in 

Part  until  10/2017 
6  US  ARMY  (Califano)  Documents: 

Postponed  in  Part  until  10/2017 
75  US  ARMY(IRR)  Documents:  Open  in  Full 
270  US  ARMY  (IRR)  Documents:  Postponed 

inPartuntillO/2017 


Notice  of  Other  Releases 

After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  documents  from  the 
following  agencies  are  now  being 
opened  in  full:  105  Church  Committee 
documents;  11  DOJ  Civil  Division 
documents;  76  JCS  dociunents;  6  Office 
of  the  Secretary  of  Defense  documents; 
9  Pike  Committee  documents;  150  U.S. 
Army  (CaUfano)  documents;  119  U.S. 
Army  (IRR)  documents. 

Notice  of  Correction 

On  Jime  4, 1998  the  Review  Board 
made  formal  determinations  that  were 
published  in  the  June  12, 1998  Federal 
Register  (FR  Doc.  98-15757,  63  FR 
12345).  For  that  Notice,  please  make  the 
following  corrections 

Previously  Published 

Notice  of  Formal  Determinations 

7  LBJ  Library  Documents;  Postponed  in 
Part  until  10/2017 

Corrected  Data 

Notice  of  Formal  Determinations 

2  LBJ  Library  Documents:  Open  in  Full 

5  LBJ  Library  Documents:  Postponed  in 
Part  until  10/2017 

On  July  20, 1998  the  Review  Board 
made  formal  determinations  that  were 
published  in  the  July  27, 1988  Federal 
Register  (FR  98-20092,  63  FR  12345). 

Previously  Published 

Notice  of  Formal  Determinations 

392  US  ARMY  Dociunents:  Postponed 
in  Part  until  10/2017 

Notice  of  Other  Releases 

302  U.S.Army  (IRR)  documents 

Corrected  Data 

Notice  of  Formal  Determinations 

384  US  ARMY  Documents:  Open  in  Full 

Notice  of  Other  Releases 

299  U.S.  Army  (DRR)  documents 

On  August  6, 1998  the  Review  Board 
made  formal  determinations  that  were 
published  in  the  August  24, 1998 
Federal  Register  (FR  98-22482,  63  FR 
12345).  For  that  Notice,  please  make  the 
following  corrections: 
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Previously  Published 

Notice  of  Formal  Determinations 

341  US  ARMY  (IRR)  Documents: 
Postponed  in  Part  until  10/2017 

Notice  of  Other  Releases 

689  U.S.  Army  (IRR)  documents 

Corrected  Data 

Notice  of  Formal  Determinations 

134  US  ARMY  (IRR)  Dociunents:  Open 

in  Full 
338  US  ARMY  (IRR)  Documents: 

Postponed  in  Part  imtil  10/2017 

Notice  of  Other  Releases 

558  U.S.  Army  (IRR)  documents  - 

Dated:  September  8, 1998. 
Laura  A.  Denk, 
Executive  Director. 
[FR  Doc.  98-24741  Filed  9-14-98;  8:45  am) 

BILUNO  CODE  eilS-OI-M 

ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

date:  September  22-23, 1998. 

PLACE:  ARRB.  600  E  Street,  NW, 

Washington.  DC. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  and  Accept  Minutes  of 
Closed  Meeting. 

2.  Review  of  Assassination  Records. 

3.  Other  Business. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Eileen  Sullivan,  Press  Officer,  600  E 
Street,  NW,  Second  Floor,  Washington, 
DC  20530.  Telephone:  (202)  724-0088; 
Fax:  (202)  724-0457. 
Laura  Denk, 
Executive  Director 

(FR  Doc.  98-24777  Filed  9-11-98;  10:44  am] 
BILLING  CODE  S118-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Address  Listing  for  the  American 
Community  Survey  Area  Frame 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 


Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  16, 
1998. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmentsd 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instruments  and  instructions  should  be 
directed  to  Cynthia  Taeuber,  Bureau  of 
the  Census,  Demographic  Statistical 
Methods  Division,  Washington,  DC 
20233.  Her  telephone  number  is  301- 
457-2899. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  is  developing  a 
methodology  to  produce  data  on  a 
continual  basis,  rather  than  only  once 
every  ten  years  during  the  decennial 
census.  This  methodology  is  referred  to 
as  Continuous  Measurement,  and  the 
vehicle  for  collecting  the  data  is  a 
monthly  household  survey  called  the 
American  Community  Survey  (ACS). 
The  Census  Bureau  began  the  ACS  in 
late  1995  in  four  test  sites  and  has 
expanded  the  program  every  year  since. 
The  Census  Bureau  plans  to  continue 
expanding  the  ACS,  and  put  the  ACS 
fully  in  place  nationally  in  2003. 

For  the  ACS,  we  select  most  of  the 
survey  sample  addresses  from  the 
Census  Bureau's  Master  Address  File 
(MAF).  The  MAF  is  a  list  of  addresses 
that  the  Bureau  is  compiling  for  use 
during  the  decennial  census  in  2000. 
There  are  some  areas  for  which  a  MAF 
will  not  be  created  until  the  time  of  the 
decennial  census.  These  areas  are  Ust/ 
enumerate  areas,  meaning  that  Bureau 
staff  will  Ust  addresses  at  the  time  of  the 
decennial  eniuneration.  These  types  of 
areas  will  be  in  the  ACS  for  the  first 
time  in  2000.  In  order  to  conduct  the 
ACS  in  2000-2002  for  these  areas,  we 
will  have  Census  Bureau  employees 
called  "listers"  compile  a  list  of  address 
in  a  sample  of  blocks  in  the  list/ 
enumerate  areas  of  coimties  we  have 
selected  for  the  2000-2002  ACS.  Most  of 
the  listing  activities  will  be  completed 
during  1999,  but  there  may  be  some 
areas  which  will  require  listing  in  2000 
and  2001. 

Address  listing  will  be  conducted  in 
approximately  1,200  blocks.  Listers  will 
canvass  (walk  or  drive)  each  of  these 
blocks,  identifying  each  structure  where 
people  live  or  coiild  live,  including 
housing  units  and  group  quarters.  They 


will  record  the  block  number  and  each 
physical  location  address  or  description 
on  an  Area  Segment  Listing  Sheet.  For 
each  living  quarters,  the  lister  will 
attempt  to  conduct  an  interview  to 
collect  the  mailing  address,  occupant 
name  or  group  quarters  contact  person 
name,  and  telephone  number.  If  no  one 
is  at  home,  the  lister  will  attempt  to 
interview  a  neighbor  to  obtain  this 
information.  If  unable  to  obtain  the 
information,  the  lister  will  make  up  to 
three  personal  and  two  telephone 
callbacks  to  obtain  the  information.  The 
lister  will  also  spot  the  location  of  the 
living  quarters  on  a  Block  Map  and 
update  the  Block  Maps  by  adding 
missing  roads,  road  names,  or  other  map 
features  as  necessary,  and  deleting  roads 
that  no  longer  exist.  The  address 
information  and  map  spots  will  be 
directly  used  to  mail  ACS 
Questionnaires  to  sample  addresses,  and 
to  locate  addresses  for  non-response 
follow-up  in  the  ACS.  should  that 
become  necessary. 

n.  Method  of  Collection 

The  primary  method  of  data 
collection  for  all  operations  will  be 
personal  interview  by  listers  using  the 
operation's  listing  form.  In  some  cases, 
the  interview  could  be  by  telephone 
callback  if  no  one  was  home  on  the 
initial  visit. 

m.  Data 

OMB  Number:  Not  available. 

Form  Number:  We  have  not  yet 
assigned  a  form  number  to  the  ACS  Area 
Segment  Listing  Sheet. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  respondents: 
6,000. 

Estimated  Time  per  Response:  2 
Minutes. 

Estimated  Total  Annual  Burden 
Hours:  200. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondents  is  that  of  their 
time  to  respond. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13.  United 
States  Code,  Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
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collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  September  8,  1998. 
Linda  Engelmeier, 

Departmental  Forms  Qearance  Officer.  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  98-24627  Filed  9-14-98;  8:45  am) 

BILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-475-820] 

Notice  of  Antidumping  Duty  Order 
Stainless  Steel  Wire  Rod  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  15,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson  or  Irina  Itkin,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1776  or  (202)  482- 
0656,  respectively. . 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351,  62 
FR  27296  (May  19,  1997). 

Scope  of  Order 

For  purposes  of  this  order,  stainless 
steel  wire  rod  (SSWR)  comprises 
products  that  are  hot-rolled  or  hot-rolled 
annealed  and/or  pickled  and/or 
descaled  rounds,  squares,  octagons, 
hexagons  or  other  shapes,  in  coils,  that 
may  also  be  coated  with  a  lubricant 
containing  copper,  lime  or  oxalate. 
SSWR  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  These  products  are 


manufactured  only  by  hot-rolling  or  hot- 
rolling,  annealing,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  cold- 
finished  into  stainless  steel  wire  or 
small-diameter  bar. 

The  most  common  size  for  such 
products  is  5.5  millimeters  or  0.217 
inches  in  diameter,  which  represents 
the  smallest  size  that  normally  is 
produced  on  a  rolling  mill  and  is  the 
size  that  most  wire-drawing  machines 
are  set  up  to  draw.  The  range  of  SSWR 
sizes  normally  sold  in  the  United  States 
is  between  0.20  inches  and  1.312  inches 
diameter.  Two  stainless  steel  grades, 
SF20T  and  K-M35FL,  are  excluded 
from  the  scope  of  the  order.  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows: 

SF20T 

Carbon — 0.05  max 
Manganese — 2.00  max 
Phosphorous — 0.05  max 
Sulfur — 0.15  max 
Silicon — 1.00  max 
Chromium— 19.00/21.00 
Molybdenum— 1.50/2.50 
Lead— added  (0.10/0.30) 
Tellurium — added  (0.03  min) 

K-M35FL 

Carbon — 0.015  max 
Silicon— 0.70/1.00 
Manganese — 0.40  max 
Phosphorous — 0.04  max 
Sulfur — 0.03  max 
Nickel— 0.30  max 
Chromium— 12.50/14.00 
Lead— 0.10/0.30 
Aluminum — 0.20/0.35 

The  products  subject  to  this  order  are 
currently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015. 
7221.00.0030,  7221.00.0045,  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  is  dispositive. 


Antidumping  Order 

In  accordance  with  section  735(a)  of 
the  Act,  on  July  20,  1998,  the 
Department  made  its  final 
determination  that  SSWR  from  Italy,  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value  (63 
FR  40422  (July  29,  1998)).  On 
September  8, 1998,  in  accordance  with 
section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  of  its  final 
determination,  pursuant  to  section 


735(b)(l)(A)(i)  of  the  Act,  that  a  U.S. 
industry  is  materially  injured  by  reason 
of  imports  of  stainless  steel  wire  rod 
from  Italy. 

In  accordance  with  section  736(a)(1) 
of  the  Act.  the  Department  will  direct 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  export  price  of 
the  merchandise  for  all  relevant  entries 
of  stainless  steel  wire  rod  from  Italy, 
except  for  imports  manufactured  and 
exported  by  Acciaierie  Valbruna  S.r.l.  or 
its  subsidiary  Acciaierie  di  Bolzano 
SpA.  For  all  other  manufacturers/ 
exporters,  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
stainless  steel  wire  rod  from  Italy 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  March  5, 
1998,  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (63  FR 
10831). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Manufacturer/producer/exportef 

Cash  de- 
posit 
rate 

Cogne  Acciaj  Spedali  S.r.l  

All  Others  

12.73 
12  73 

The  "All  Others"  rate  applies  to  all 
manufacturers/exporters  of  stainless 
steel  wire  rod  not  specifically  listed 
above,  except  for  Acciaierie  Valbruna 
S.r.l.  and  Acciaierie  di  Bolzano  SpA. 

Article  VI  (5)  of  the  General 
Agreement  on  Tariffs  and  Trade  (1947) 
prohibits  assessing  dumping  duties  on 
the  portion  of  the  margin  attributable  to 
an  export  subsidy.  In  this  case,  the 
product  under  investigation  is  subject  to 
a  countervailing  duty  investigation  [see 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Stainless  Steel 
Wire  Rod  From  Italy.  63  FR  40474  (July 
29, 1998)).  Therefore,  for  all  entries  of 
SSWR  from  Italy,  entered  or  withdrawn 
from  warehouse  for  consumption  on  or 
after  the  date  on  which  the  order  in  the 
companion  countervailing  duty 
investigation  is  published  in  the  Federal 
Register,  we  will  request  for  duty 
deposit  purposes  that  the  Customs 
Service  deduct  the  portion  of  the  margin 
attributable  to  export  subsidies  from  Ae 
countervailing  duty  investigation.  The 
antidumping  cash  deposit  rates,  as 
adjusted  for  export  subsidies,  are  as 
follows: 
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Manufacturer/producer/exporter 

Cash  de- 
posit 
rate 

Cogne  Acciai  Specials  S.r.l 

All  Others 

12.72 
12.72 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
stainless  steel  wire  rod  from  Italy, 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  351.211. 

Dated:  September  10, 1998. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import      ' 
Administration. 
IFR  Doc.  9&-24769  Filed  9-14-98;  8:45  am) 

BILUNO  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-688-843] 

Notice  of  Antidumping  Duty  Order 
Stainless  Steei  Wire  Rod  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Etepartment  of  Commerce. 
EFFECTIVE  DATE:  September  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sunkyu  Kim  or  John  Maloney,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-2613  or  (202)  482- 
1503,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  references 
to  19  CFR  Part  351  (62  FR  27296  (May 
19, 1997)). 

Scope  of  Order 

The  scope  of  this  order  consists  of 
stainless  steel  wire  rod  (SSWR)  products 
that  are  hot-rolled  or  hot-rolled 
annealed  and/or  pickled  and/or 
descaled  rounds,  squares,  octagons, 
hexagons  or  other  shapes,  in  coils,  that 


may  also  be  coated  with  a  lubricant 
containing  copper,  lime  or  oxalate. 
SSWR  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromiimi,  vdth  or  without  other 
elements.  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 
rolling,  annealing,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  cold- 
finished  into  stainless  steel  wire  or 
small-diameter  bar. 

The  most  common  size  for  such 
products  is  5.5  millimeters  or  0.217 
inches  in  diameter,  which  represents 
the  smallest  size  that  normally  is 
produced  on  a  rolling  mill  and  is  the 
size  that  most  wire-drawing  machines 
are  set  up  to  draw.  The  range  of  SSWR 
sizes  normally  sold  in  the  United  States 
is  between  0.20  inches  and  1.312  inches 
diameter.  Two  stainless  steel  grades, 
SF20T  and  K-M35FL,  are  excluded 
from  the  scope  of  this  order.  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows: 

SF20T 

Carbon — 0.05  max 
Manganese — 2.00  max 
Phosphorous — 0.05  max 
Sulfur — 0.15  max 
Silicon — 1.00  max 
Chromium— 1 9.00/21 .00 
Molybdenum— 1.50/2.50 
Lead— added  (0.10/0.30) 
Tellurium— added  (0.03  min) 

K-M35FL 

Carbon — 0.015  max 
Sihcon— 0.70/1.00 
Manganese — 0.40  max 
Phosphorous — 0.04  max 
Sulfiur — 0.03  max 
Nickel— 0.30  max 
Chromium— 12.50/14.00 
Lead— 0.10/0.30 
Alimiinum— 0.20/0.35 

The  products  covered  by  the  order  are 
currently  classifiable  imder  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0030,  7221.00.0045,  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  order  is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Act.  on  July  20, 1998,  the 
E)epartment  made  its  final 
determination  that  SSWR  from  Japan,  is 
being,  or  is  likely  to  be,  sold  in  the 


United  States  at  less  than  fair  value  (63 
FR  40434  Quly  29, 1998)).  On 
September  8, 1998,  the  international 
Trade  Commission  (ITC)  notified  the 
Department  of  its  final  determination, 
pursuant  to  section  735(b)(l)(A)(i)  of  the 
Act,  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  of  the  subject  merchandise  from 
Japan. 

In  accordance  with  section  736(a)(1) 
of  the  Act,  the  Department  wrill  direct 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority, 
antidumping  duties  equal  to  the  amoimt 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  export  price  or 
constructed  export  price  of  the 
merchandise  for  all  entries  of  SSWR 
fix)m  Japan,  except  for  merchandise 
produced  and  sold  by  Hitachi  Metals 
Ltd.,  which  received  a  zero  margin. 
These  antidimiping  duties  will  be 
assessed  on  all  imUquidated  entries  of 
SSWR  from  Japan  entered,  or 
withdrav^rn  from  warehouse,  for 
consumption  on  or  after  March  5, 1998, 
the  date  on  which  the  Department 
pubhshed  its  preliminary  determination 
in  the  Federal  Register  (63  FR  10854). 
On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
estimated  weighted-average 
antidimiping  duty  margins  as  noted 
below.  The  "All  Others"  rate  applies  to 
all  exporters  of  SSWR  not  specifically 
listed  below. 

The  weighted-average  dimiping 
margins  are  as  follows: 


Exporter/manufacturer 

Weighted- 
average 
margin 

percentage 

Hitachi  Metals  Ltd 

0.00 

Daido  Steel  Co.  Ltd 

34.21 

Nippon  Steel  Corporation  

Sanyo  Special  Steel  Co.,  Ltd  ... 
Sumitomo  Electric  Industries, 
Ltd     

21.18 
34.21 

34.21 

All  Others 

25.26 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
SSWR  fttim  Japan,  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit,  Room 
B-099  of  the  Main  Conmierce  Building, 
for  copies  of  an  updated  fist  of 
antidumping  duty  orders  currently  in 
effect. 

This  order  is  published  pursuant  to 
section  736(a)  of  the  Act  and  19  CFR 
351.211, 
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Dated:  September  10, 1998. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-24770  Filed  9-14-98;  8:45  am] 

BILUNQ  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Intemationaf  Trade  Administration 
[A-401-806] 

Notice  of  Antidumping  Duty  Order 
Stainless  Steel  Wire  Rod  From  Sweden 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Everett  Kelly,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1766  or  (202)  482- 
4194,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351,  62 
FR  27296  (May  19, 1997). 

Scope  of  Order 

For  purposes  of  this  order,  stainless 
steel  wire  rod  (SSWR)  comprises 
products  that  are  hot-rolled  or  hot-rolled 
annealed  and/or  pickled  and/or 
descaled  rounds,  squares,  octagons, 
hexagons  or  other  shapes,  in  coils,  that 
may  also  be  coated  with  a  lubricant 
containing  copper,  lime  or  oxalate. 
SSWR  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 
rolling  annealing,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  cold- 
finished  into  stainless  steel  wire  or 
small-diameter  bar.  The  most  common 
size  for  such  products  is  5.5  millimeters 
or  0.217  inches  in  diameter,  which 
represents  the  smallest  size  that 
normally  is  produced  on  a  rolling  mill 


and  is  the  size  that  most  wire-drawing 
machines  are  set  up  to  draw.  The  range 
of  SSWR  sizes  normally  sold  in  the 
United  States  is  between  0.20  inches 
and  1.312  inches  in  diameter. 

Certain  stainless  steel  grades  are 
excluded  fitjm  the  scope  of  the  order. 
SF20T  and  K-M35FL  are  excluded.  The 
following  proprietary  grades  of  Kanthal 
AB  are  also  excluded:  Kanthal  A-1, 
Kanthal  AF,  Kanthal  A,  Kanthal  D, 
Kanthal  DT,  Alkrothal  14,  Alkrothal 
720,  and  Nikrothal  40.  The  chemical 
makeup  for  the  excluded  grades  is  as 
follows: 

SF20T 

Carbon — 0.05  max 
Manganese — 2.00  max 
Phosphorous — 0.05  max 
Sulfur — 0.15  max 
Silicon — 1.00  max     * 
Chromium— 19.00/21.00 
Molybdenum — 1.50/2.50 
Lead— added  (0.10/0.30) 
Tellurium — added  (0.03  min) 

K-M35FL 

Carbon — 0.015  max 
Silicon— 0.70/1.00 
.  Manganese — 0.40  max 
Phosphorous — 0.04  max 
Sulfur — 0.03  max 
Nickel — 0.30  max 
Chromium — 12.50/14.00 
Lead— 0.10/0.30 
Aluminum — 0.20/0.35 

Kanthal  A-1 

Carbon — 0.08  max 

Sihcon — 0.70  max 

Manganese — 0.40  max 

Aluminum — 5.30  min,  6.30  max 

fron — ^balance 

Chromium— 20.50  min,  23.50  max 

Kanthal  AF 

Carbon— 0.08  max 
Silicon — 0.70  max 
Manganese — 0.40  max 
Chromium — 20.50  min,  23.50  max 
Aluminiun — 4.80  min,  5.80  max 
Iron — balance 

Kanthal  A 

Carbon — 0.08  max 
Silicon — 0.70  max 
Manganese — 0.50  max 
Chromium— 20.50  min,  23.50  max 
Aluminum — 4.80  min,  5.80  max 
Iron — balance 

Kanthal  D 

Carbon — 0.08  max 
Silicon — 0.70  max 
Manganese — 0.50  max 
Chromium — 20.50  min,  23.50  max 
Aluminum — 4.30  min,  5.30  max 
fron — balance 


Kanthal  DT 

Carbon — 0.08  max 
Silicon — 0.70  max 
Manganese — 0.50  max 
Chromium— 20.50  min,  23.50  max 
Aluminum — 4.60  min,  5.60  max 
fron — balance 

Alkrothal  14 

Carbon — 0.08  max 
Sihcon — 0.70  max 
Manganese — 0.50  max 
Chromiimi — 14.00  min,  16.00  max 
Aluminum — 3.80  min.  4.80  max 
fron — balance 

Alkrothal  720 

Carbon — 0.08  max 
Silicon — 0.70  max 
Manganese — 0.70  max 
Chromium — 12.00  min,  14.00  max 
Aluminum — 3.50  min,  4.50  max 
Iron — balance 

Nikrothal  40. 

Carbon — 0.10  max 
Silicon — 1.60  min,  2.50  max 
Manganese — 1.00  max 
Chromium — 18.00  min,  21.00  max 
Nickel— 34.00.min,  37.00  max 
Iron — balance 

The  products  investigated  are 
ciurrently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0030,  7221.00.0045,  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Antidumping  Order 

On  September  8. 1998,  in  accordance 
with  section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (FTC) 
notified  the  Department  that  a  U.S. 
industry  is  materially  injured  by  reason 
of  imports  of  SSWR  from  Sweden, 
pursuant  to  section  735(b)(1)(A)  of  the 
Act.  Therefore,  in  accordance  with 
section  736(a)(1)  of  the  Act,  the 
Department  will  direct  the  United  States 
Customs  Service  to  assess,  upon  further 
advice  by  the  Department,  antidumping 
duties  equal  to  the  amount  by  which  the 
normal  value  of  the  merchandise 
exceeds  the  export  price  and 
constructed  export  price  of  the 
merchandise  for  all  relevant  entries  of 
SSWR  from  Sweden.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  SSWR  from 
Sweden  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
March  5, 1998,  the  date  on  which  the 
Department  pubUshed  its  prehminary 
determination  notice  in  the  Federal 
Register  (63  FR  10825). 
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On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  cash 
deposits  listed  below  for  the  subject 
merchandise.  The  All  Others  rate 
applies  to  all  exporters  of  SSWR  not 
specifically  listed  below. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/producer 

Weighted- 
average 
margin 

percentage 

Fagersta  Stainless  AB  

All  Others      

5.71 
5.71 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
stainless  steel  wire  rod  from  Sweden, 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR351.211. 

Dated:  September  10, 1998. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  98-24771  Filed  9-14-98;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-^9-807] 

Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order:  Stainless  Steel  Wire  Rod  From 
Spain 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  15,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Smith  or  Wendy  Frankel, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-5193  or. 
(202)  482-5849,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 


effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's 
(Department's)  regulations  are  to  the 
regulations  at  19  CFR  part  351,  62  FR 
27296  (May  19.  1997). 

Amendment  to  the  Final  Determination 

On  July  20, 1998,  Ih  accordance  with 
section  735(a)  of  the  Act,  the 
Department  made  a  final  determination 
that  stainless  steel  wire  rod  (SSWR) 
from  Spain  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  See  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Stainless  Steel  Wire  Rod  From  Spain,  63 
FR  40391  (July  29, 1998)  (final 
determination).  On  August  3, 1998, 
petitioners  filed  a  timely  allegation  that 
the  Department  had  made  a  ministerial 
error  in  its  final  determination. 
Specifically,  petitioners  assert  that 
while  the  Department  found  in  its  final 
determination  that  the  reported  cost  of 
production  (COP)  and  constructed  value 
(CV)  should  be  increased  by  the  amoimt 
of  an  inventory  write-down  that 
respondent  subtracted  from  reported 
costs,  the  Department  made  an 
arithmetic  error  in  adjusting  the 
reported  costs  which  inadvertently 
decreased,  rather  than  increased  costs 
by  the  inventory  write-down. 

We  have  determined,  in  accordance 
with  19  CFR  351.224,  that  a  ministerial 
error  was  made  in' adjusting  the  COP 
and  CV  that  were  reported  in  the  final 
determination.  For  a  detailed  discussion 
of  the  alleged  ministerial  error,  see  the 
memorandum  from  Howard  Smith  to 
Holly  Kuga  on  the  subject,  "Ministerial 
Error  Allegation"  regarding  the 
antidumping  duty  investigation  of 
stainless  steel  wire  rod  from  Spain — 
final  determination,  dated  August  20, 
1998. 

Therefore,  in  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
determination  of  the  antidumping  duty 
investigation  of  stainless  steel  wire  rod 
from  Spain.  The  revised  weighted- 
average  dumping  margins  are  in  the 
"Antidumping  Duty  Order"  section 
below. 

Scope  of  Order 

For  purposes  of  this  investigation, 
SSWR  comprises  products  that  are  hot- 
rolled  or  hot-rolled  annealed  and/or 
pickled  and/or  descaled  rounds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils,  that  may  also  be  coated 
with  a  lubricant  containing  copper,  lime 
or  oxalate.  SSWR  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 


of  chromium,  with  or  without  other 
elements.  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 
rolling,  annealing,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
.  form,  and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  cold- 
finished  into  stainless  steel  wire  or 
small-diameter  bar. 

The  most  common  size  for  such 
products  is  5.5  millimeters  or  0.217 
inches  in  diameter,  which  represents 
the  smallest  size  that  normally  is 
produced  on  a  rolling  mill  and  is  the 
size  that  most  wire-drawing  machines 
are  set  up  to  draw.  The  range  of  SSWR 
sizes  normally  sold  in  the  United  States 
is  between  0.20  inches  and  1.312  inches 
diameter.  Two  stainless  steel  grades, 
SF20T  and  K-M35FL,  are  excluded 
from  the  scope  of  the  investigation.  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows: 

SF20T 

Carbon — 0.05  max 
Manganese — 2.00  max 
Phosphorous — 0.05  max 
Sulfur — 0.15  max 
Silicon — 1.00  max 
Chromium — 19.00/21.00 
Molybdenum— 1.50/2.50 
Lead— added  (0.10/0.30) 
Tellurium — added  (0.03  min) 

K-M35FL 

Carbon — 0.015  max 
Silicon— 0.70/1.00 
Manganese — 0.40  max 
Phosphorous — 0.04  max 
Sulfur — 0.03  max 
Nickel — 0.30  max 
Chromium— 12.50/14.00 
Lead— 0.10/0.30 
Aluminum — 0.20/0.35 

The  products  subject  to  this  order  are 
currently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0030,  7221.00.0045,  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  is  dispositive.  

Antidumping  Duty  Order 

On  September  8, 1998,  in  accordance 
with  section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  that  a  U-S. 
industry  is  materially  injured  by  reason 
of  imports  of  stainless  steel  wire  rod 
from  Spain,  pursuant  to  section 
735(b)(1)(A)  of  the  Act.  Therefore,  in 
accordance  with  section  736(a)(1)  of  the 
Act,  the  Department  will  direct  the 
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United  States  Customs  Service  to  assess, 
upon  further  advice  by  the  Department, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  constructed 
export  price  of  the  merchandise  for  all 
relevant  entries  of  stainless  steel  wire 
rod  from  Spain.  These  antidumping 
duties  will  be  assessed  on  all 


unUquidated  entries  of  stainless  steel 
wdre  rod  from  Spain  entered,  or 
lA^thdrawn  from  warehouse,  for 
consumption  on  or  after  March  5, 1998, 
the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (63  FR 
10849). 

On  or  after  the  date  of  pubhcation  of 
this  notice  in  the  Federal  Register,  U.S. 


customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  cash 
deposits  listed  below  for  the  subject 
merchandise.  The  "All  Others"  rate 
appUes  to  all  exporters  of  stainless  steel 
wire  rod  not  sj>ecifically  listed  below. 

The  revised  final  weighted-average 
margins  are  as  follows: 


Manufacturer/producer/exporter 

Original 
final  margin 
percentage 

Revised 
final  margin 
percentage 

Roldan.  S.A 

4.72 
4.72 

4.73 
4.73 

All  Others 

This  notice  constitutes  the 
antidvmiping  duty  order  with  respect  to 
stainless  steel  wire  rod  from  Spain, 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  351.211. 

Dated:  September  10, 1998. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration 

[FR  Doc.  98-24772  Filed  9-14-98;  8:45  am) 

BiLLINQ  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-680-829] 

Notice  of  Amendment  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order:  Stainless  Steel  Wire  Rod  From 
Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  15. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Thomson,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW. 
Washington,  DC  20230;  telephone:  (202) 
482-4793. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1. 1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Rouind 


Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's 
(Department's)  regulations  are  to  the 
regulations  at  19  CFR  part  351,  62  FR 
27296  (May  19. 1997). 

Amendment  to  the  Final  Determination 

On  July  20, 1998,  in  accordance  with 
section  735(a)  of  the  Act,  the 
Department  made  a  final  determination 
that  stainless  steel  wire  rod  (SSWR) 
from  Korea  is  being,  or  Ukely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  See  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Stainless  Steel  Wire  Rod  from  Korea,  63 
FR  40404  Ouly  29, 1998)  (final 
determination).  On  July  27  and  30. 
1998,  Dongbang  Special  Steel  Co.  Ltd. 
(DongbangJ/Changwon  Specialty  Steel 
Co.  Ltd.  (Changwon)/Pohang  Iron  & 
Steel  Co.  Ltd.  (POSCO)  (collectively, 
respondent)  and  petitioners  (AL  Tech 
Specialty  Steel  Corp.,  Carpenter 
Technology  Corp..  Republic  Engineered 
Steels,  Talley  Metals  Technology,  Inc., 
and  the  United  Steel  Workers  of 
America,  AFL-CIO/CLC),  respectively, 
filed  timely  allegations  that  the 
Department  had  made  ministerial  errors 
in  its  final  determination.  The 
respondent's  allegation  asserts  that  the 
Department  did  not  incorporate 
necessary  adjustments  to  the  cost  of 
materials  figures  utiUzed  on  the  sales 
tape  [i.e.,  the  variable  cost  of 
manufacture  field).  Respondent  alleges 
that  the  Department's  failure  to  adjust 
the  cost  of  materials  resulted  in 
incorrect  difference  in  merchandise 
(DIFMER)  adjustments  on  the  sales  file. 
The  respondent  notes  that  the 
Department  correctly  made  the 
necessary  adjustments  to  the  cost  of 
materials  figures  in  the  cost  files.  As  a 
result,  the  respondent  claims  that  the 
DIFMER  adjustment  utilized  by  the 
Department  in  the  final  determination 
does  not  accurately  reflect  the  costs  as 


adjusted  by  the  Department.  To  correct 
this  alleged  error,  the  respondent 
suggests  that  the  Department  recalculate 
the  materials,  labor,  and  variable 
overhead  figures  (both  for  home  market 
and  the  U.S.  market)  used  to  derive  the 
DIFMER  adjustment  for  both  E>ongbang 
and  Changwon's  calculations.  For 
Dongbang's  home  market  and  U.S. 
variable  cost  of  manufacturing 
calculation,  the  respondent  claims  the 
Department  should  include  Dongbang's 
cost  of  materials  less  the  fixed  cost 
portions,  POSCO's  cost  of  materials,  and 
POSCO's  general  and  administrative 
expenses.  For  Changwon's  home  market 
and  U.S.  variable  cost  of  manufacturing 
calculation,  the  respondent  asserts  that 
the  Department  should  include 
Changwon's  cost  of  materials  less  the 
fixed  cost  portions,  and  POSCO's  cost  of 
production,  which  includes  POSCO's 
general  and  administrative  expenses. 

Petitioners'  July  30, 1998,  submission 
addressed  the  respondent's  ministerial 
error  allegation  and  contained  one 
additional  ministerial  error  allegation. 
Petitioners  agreed  with  the  respondent 
that  an  error  occurred  in  the  calculation 
of  the  DIFMER  adjustment  However,  in 
addition  to  the  respondent's  proposed 
solution,  petitioners  also  claim  that  for 
Dongbang's  variable  cost  of  manufacture 
calculation,  the  Department  should  also 
add  POSCO's  interest  expense  for  both 
the  home  and  U.S.  market  calculations. 
Petitioners  also  allege  that  the 
Department  inadvertently  used  an 
incorrect  home  market  diameter  variable 
when  conducting  the  product 
concordance. 

On  August  4, 1998.  the  respondent 
filed  comments  addressing  petitioners' 
ministerial  error  allegations.  The 
respondent  agrees  with  petitioners' 
proposed  changes  regarding  Dongbang 
and  Changwon's  variable  cost  of 
manufacturing  calculations,  with  one 
exception.  The  respondent  asserts  that 
the  Department  should  not  include 
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POSCO's  interest  expense  field  in  these 
calculations  because  these  financing 
costs  are  not  considered  a  component  of 
variable  cost  of  manufacturing. 

We  have  determined,  in  accordance 
with  19  CFR  351.224,  that  a  ministerial 
error  (as  alleged  by  petitioners)  was 
made  regarding  the  product 
concordance  prognun  in  the  final 
determination. 

However,  we  have  also  determined 
that  the  nature  of  the  respondent's 
alleged  error  concerning  the  calculation 
of  Dongbang  and  Changwon's  variable 
cost  of  manufacturing  calculations  in 
the  respondent's  sales  data  base  is 
methodological,  rather  than  ministerial 
as  defined  above,  and  the  allegation 
does  not  address  an  unintentional 
decision  by  the  Department. 
Accordingly,  we  have  not  made  any 
revisions  with  regard  to  this  alleged 
error. 

Therefore,  in  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
determination  of  the  antidumping  duty 
investigation  of  stainless  steel  wire  rod 
from  Korea.  The  revised  weighted- 
average  dumping  margins  are  in  the 
"Antidumping  Order"  section  below. 

Scope  of  Order 

For  purposes  of  this  investigation, 
SSWR  comprises  products  that  are  hot- 
rolled  or  hot-rolled  annealed  and/or 
pickled  and/or  descaled  rounds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils,  that  may  also  be  coated 
with  a  lubricant  containing  copper,  lime 
or  oxalate.  SSWR  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 
rolling,  annealing,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  cold- 
finished  into  stainless  steel  wire  or 
small-diameter  bar. 

The  most  common  size  for  such 
products  is  5.5  millimeters  or  0.217 
inches  in  diameter,  which  represents 
the  smallest  size  that  normally  is 
produced  on  a  rolling  mill  and  is  the 
size  that  most  wire-drawing  machines 
are  set  up  to  draw.  The  range  of  SSWR 
sizes  normally  sold  in  the  United  States 
is  between  0.20  inches  and  1.312  inches 
diameter.  Two  stainless  steel  grades, 
SF20T  and  K-M35FL,  are  excluded 
from  the  scope  of  the  investigation.  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows: 


SF20T 

Carbon — 0.05  max 

Manganese — 2.00  max  • 

Phosphorous — 0.05  max 

Sulfur — 0.15  max 

Silicon — 1.00  max 

Chromium— 19.00/21.00 

Molybdenum— 1.50/2.50 

Lead— added  (0.10/0.30) 

Tellurium— added  (0.03  min) 

K-M35FL 

Carbon — 0.015  max 
Silicon— 0.70/1.00 
Manganese — 0.40  max 
Phosphorous — 0.04  max 
Sulfur — 0.03  max 
Nickel — 0.30  max 
Chromium— 12.50/14.00 
Lead— 0.10/0.30 
Aluminum — 0.20/0.35 

The  products  subject  to  this  order  are 
currently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0030,  7221.00.0045,  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  emd  customs 
purposes,  the  written  description  of  the 
merchandise  is  dispositive. 

Antidumping  Order 

On  September  8, 1998,  in  accordance 
with  section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  that  a  U.S. 
industry  is  materially  injured  by  reason 
of  imports  of  stainless  steel  wire  rod 
from  Korea,  pursuant  to  section 
735(b)(1)(A)  of  the  Act.  Therefore,  in 
accordance  with  section  736(a)(1)  of  the 
Act,  the  Department  will  direct  the 
United  States  Customs  Service  to  assess, 
upon  further  advice  by  the  Department, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  export  price  of 
the  merchandise  for  all  relevant  entries 
of  stainless  steel  wire  rod  from  Korea. 
These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
stainless  steel  wire  rod  from  Korea 
entered,  or  vvithdrawn  from  warehouse, 
for  consumption  on  or  after  March  5, 
1998,  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (63  FR 
10825). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  cash 
deposits  listed  below  for  the  subject 
merchandise.  The  "All  Others"  rate 
applies  to  all  exporters  of  stainless  steel 
wire  rod  not  specifically  listed  below. 


The  revised  final  weight-averaged 
margins  are  as  follows: 


Manufacturer/producer/ 
exporter 

Original 
final 
margin 
percent- 
age 

Revised 
final 
margin 
percent- 
age 

Dongbang  Special  Steel 
Co.,  LtdiChangwon 
Specialty  Steel  Co;^, 
Ltd^Pohang  Iron  and 
Steel  Co.,  Ltd  

Sammi  Steel  Co.,  Ltd  .... 

All  Others  

3.18 

28.44 

3.18 

5.19 

28.44 

5.19 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
stainless  steel  wire  rod  from  Korea, 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  antidiunping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  §351.211. 

Dated:  September  10, 1998. 

Richard  W.  Moreland,  ^    ^^ 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-24773  Filed  9-14-98;  8:45  am) 

BILUNQ  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-683-828] 

Notice  of  Amendment  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order:  Stainless  Steel  Wire  Rod  From 
Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Amdur,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-5346. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
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Department's)  regulations  are  to  the 
regulations  at  19  CFR  part  351,  62  FR 
27296  (May  19, 1997). 

Amendment  to  the  Final  Determination 

On  July  20, 1998,  the  Department 
made  its  final  determination  that 
stainless  steel  wire  rod  (SSWR)  from 
Taiwan  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  See  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Stainless  Steel  Wire  Rod  from  Taiwan, 
63  FR  40461  (July  29. 1998)  (final 
determination).  We  disclosed  our 
calculations  for  the  final  determination 
to  counsel  for  Walsin  Cartech  Specialty 
Steel  Corporation  (Walsin)  and  Yieh 
Hsing  Enterprise  Corporation,  Ltd.  (Yieh 
Hsing)  on  July  23, 1998;  and  to  counsel 
for  the  petitioners  (AL  Tech  Specialty 
Steel  Corp.,  Carpenter  Technology 
Corp.,  Republic  Engineered  Steels, 
Talley  Metals  Technology,  Inc.,  and  the 
United  Steel  Workers  of  America,  AFL- 
CIO/CLC),  on  July  27, 1998. 

On  August  3, 1998,  we  received  a 
submission,  timely  filed  pursuant  to  19 
CFR  351.224(c)(2),  from  the  petitioners, 
alleging  ministerial  errors  pertaining  to 
Walsin 's  margin  calculation  in  the 
Department's  final  determination.  In  its 
submission,  the  petitioners  requested 
that  these  errors  be  corrected.  On 
August  7, 1998,  Walsin  submitted 
comments  on  the  petitioners' 
allegations.  We  did  not  receive 
ministerial  error  allegations  fttjm  Walsin 
or  from  Yieh  Hsing,  the  other 
respondent. 

After  analyzing  the  petitioner's 
submission,  we  have  determined,  in 
accordance  with  19  CFR  351.224,  that 
ministerial  errors  were  made  in  the 
margin  calculation  for  Walsin  in  the 
final  determination.  Specifically,  we 
inadvertently  recalculated  Walsin's 
short-term  credit  expenses  for  home 
market  sales  based  on  Walsin's  home 
market  gross  unit  price,  rather  than  on 
the  gross  unit  price  net  of  discounts.  We 
also  inadvertently  failed  to  use  the 
lowest  per-unit  expense  reported  by 
Walsin  in  its  May  13, 1998  submission 
for  inventory  carrying  costs  for  home 
market  sales,  as  we  intended. 
Furthermore,  we  also  inadvertently  used 
an  incorrect  figure  as  the  percent  of 
Walsin's  total  purchases  of  copper  from 
an  affiliate,  and  we  did  not  apply  the 
appropriate  resulting  adjustment  factors 
to  all  of  the  steel  grades  that  we 
intended  to  adjust.  See  Memorandum 
To  Holly  Kuga  From  The  Team,  dated 
August  20, 1998,  for  a  detailed 
discussion  of  the  petitioners'  ministerial 
errors  allegations  and  the  Department's 
analysis. 


Therefore,  in  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
determination  of  the  antidumping  duty 
investigation  of  stainless  steel  wire  rod 
from  Taiwan.  The  revised  weighted? 
average  dumping  margins  are  in  the 
"Antidimiping  Order"  section  below. 

Scope  of  Order 

For  purposes  of  this  investigation, 
SSWR  comprises  products  that  are  hot- 
rolled  or  hot-rolled  annealed  and/or 
pickled  and/or  descaled  rounds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils,  that  may  also  be  coated 
with  a  lubricant  containing  copper,  lime 
or  oxalate.  SSWR  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  These  products  are 
manufactured  only  by  hot-rolling  or  hot- 
rolling,  annealing,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  cold- 
finished  into  stainless  steel  wire  or 
small-diameter  bar. 

The  most  common  size  for  such 
products  is  5.5  millimeters  or  0.217 
inches  in  diameter,  which  represents 
the  smallest  size  that  normally  is 
produced  on  a  rolling  mill  and  is  the 
size  that  most  wire-drawing  machines 
are  set  up  to  draw.  The  range  of  SSWR 
sizes  normally  sold  in  the  United  States 
is  between  0.20  inches  and  1.312  inches 
diameter.  Two  stainless  steel  grades, 
SF20T  and  K-M35FL,  are  excluded  from 
the  scope  of  the  investigation.  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows: 

SF20T 

Carbon — 0.05  max 
Manganese — 2.00  max 
Phosphorous — 0.05  max 
Sulfur — 0.15  max 
Silicon — 1.00  max 
Chromium— 19.00/21.00 
Molybdenum— 1.50/2.50 
Lead— added  (0.10/0.30) 
Tellurium — added  (0.03  min) 

K-M35FL 

Carbon — 0.015  max 
Silicon— 0.70/1.00 
Manganese — 0.40  max 
Phosphorous — 0.04  max 
Sulfur— 0.03  max 
Nickel — 0.30  max 
Chromium— 12.50/14.00 
Lead— 0.10/0.30 
Aluminum — 0.20/0.35 

The  products  subject  to  this  order  are 
currently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 


7221.00.0030,  7221.00.0045,  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  is  dispositive. 

Antidumping  Order 

On  September  8,  1998,  in  accordance 
with  section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (FTC) 
notified  the  Department  that  a  U.S. 
industry  is  materially  injured  by  reason 
of  imports  of  stainless  steel  wire  rod 
from  Taiwan,  pursuant  to  section 
735(b)(1)(A)  of  the  Act.  Therefore,  in 
accordance  with  section  736(a)(1)  of  the 
Act,  the  Department  will  direct  the 
United  States  Customs  Service  to  assess, 
upon  further  advice  by  the  Department, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  export  price  or 
constructed  export  price  of  the 
merchandise  for  all  relevant  entries  of 
stainless  steel  wire  rod  from  Taiwan. 
These  antidumping  duties  will  be 
assessed  on  all  unliquidated  entries  of 
stainless  steel  wire  rod  fix>m  Taiwan, 
except  those  produced  and  exported  by 
Yieh  Hsing,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
March  5, 1998,  the  date  on  which  the 
Department  published  its  preliminary 
determination  notice  in  the  Federal 
Register  (63  FR  10836). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  cash 
deposits  listed  below  for  the  subject 
merchandise,  except  those  produced 
and  exported  by  Yieh  Hsing.  The  "All 
Others"  rate  applies  to  all  exporters  of 
stainless  steel  wire  rod  not  specifically 
listed  below. 

The  revised  final  weighted-average 
margins  are  as  follows: 


Manufacturer/producer/ 
exporter 

Original 
final  mar- 
gin per- 
centage 

Revised 

final 
margin 
percent- 
age 

Walsin  Cartech  Spe- 
cialty Steel  Corpora- 
tion   

Yieh  Hsing  Enterprise 
Corporation,.  Ltd 

All  Others  

8.24 

.02 
8.24 

8.29 
8.29 

'  No  revision. 

Pursuant  to  section  735(c)(5)(A)  of  the 
Act,  the  Department  has  excluded  any 
de  minimis  margins  horn  the  calculation 
of  the  "All  Others  Rate." 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
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stainless  steel  wire  rod  from  Taiwan, 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  antidiunping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  351.211. 

Dated:  September  10. 1998. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  9»-24775  Filed  9-14-98;  8:45  am] 
BILUNG  CODE  3S10-0S-P 


DEPARTMENT  OF  COMMERCE 

INTERNATIONAL  TRADE 
ADMINISTRATION 

[C-475-«211 

Notice  of  Countervailing  Duty  Order: 
Stainless  Steel  Wire  Rod  From  Italy 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Lockard  or  Eric  B.  Greynolds, 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1, 
1995  (the  Act).  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations  codified  at  19  CFR 
351  and  published  in  the  Federal 
Register  on  May  19, 1997  (62  FR  27295). 

Scope  of  Order 

For  purposes  of  this  order,  stainless 
steel  wire  rod  (SSWR),  comprises 
products  that  are  hot-rolled  or  hot-rolled 
annealed  and/or  pickled  and/or 
descaled  rounds,  squares,  octagons, 
hexagons  or  other  shapes,  in  coils,  that 
may  also  be  coated  with  a  lubricant 
containing  copper,  lime  or  oxalate. 
SSWR  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromivun,  with  or  without  other 
elements.  These  products  are 


manufactured  only  by  hot-rolling  or  hot- 
rolling,  annealing,  and/ or  pickling  and/ 
or  descaling,  and  are  normally  sold  in 
coiled  form,  and  are  of  solid  cross- 
section.  The  majority  of  SSWR  sold  in 
the  United  States  is  round  in  cross- 
sectional  shape,  annealed  and  pickled, 
and  later  cold- finished  into  stainless 
steel  wire  or  small-diameter  bar. 

The  most  common  size  for  such 
products  is  5.5  millimeters  or  0.217 
inches  in  diameter,  which  represents 
the  smallest  size  that  normally  is 
produced  on  a  rolling  mill  and  is  the 
size  that  most  wire  drawing  machines 
are  set  up  to  draw.  The  range  of  SSWR 
sizes  normally  sold  in  the  United  States 
is  between  0.20  inches  and  1.312  inches 
in  diameter.  Two  stainless  steel  grades 
SF20T  and  K-M35FL  are  excluded  from 
the  scope  of  the  order.  The  percentages 
of  chemical  makeup  for  the  excluded 
grades  are  as  follows: 

SF20T 

Carbon — 0.05  max 
Manganese — 2.00  max 
Phosphorous — 0.05  max 
Sulfur — 0.15  max 
Silicon — 1.00  max 
Chromiiun— 19.00/21.00 
Molybdenum— 1 .50/2.50 
Lead— added  (0.10/0.30) 
Tellurium — added  (0.03  min) 

K-M35FL 

Carbon — 0.015  max 
SiUcon— 0.70/1.00 
Manganese — 0.40  max 
Phosphorous — 0.04  max 
Sulfur— 0.03  max 
Nickel— 0.30  max 
Chromium— 12.50/14.00 
Lead— 0.10/0.30 
Aliuniniun— O.20/0.35 

The  products  subject  to  this  drder  are 
currently  classifiable  under  subheadings 
7221.00.0005,  7221.00.0015, 
7221.00.0030,  7221.00.0045,  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  is  dispositive. 

Countervailing  Duty  Order 

In  accordance  with  section  705(d)  of 
the  Act,  on  July  29, 1998,  the 
Department  published  its  final 
determination  in  the  coimtervailing 
duty  investigation  of  certain  stainless 
steel  wire  rod  from  Italy  (63  FR  40474). 
On  September  8, 1998,  in  accordance 
with  section  705(d)  of  the  Act,  the 
International  Trade  Commission  (ITC) 
notified  the  Department  of  its  final 
determination,  pursuant  to  section 
705(b)(l)(A)(i)  of  the  Act,  that  an 


industry  in  the  United  States  suffered 
material  injiuy  as  a  result  of  subsidized 
imports  of  stainless  steel  wire  rod  from 

Italy. 
Tnerefore,  countervailing  duties  will 

be  assessed  on  all  imliquidated  entries 

of  SSWR  from  Italy  entered,  or 

withdrawn  from  warehouse,  for 

consumption  on  or  after  January  7, 

1998,  the  date  on  which  the  Department 

published  its  preliminary  coimtervailing 

duty  determination  in  the  Federal 

Register,  and  before  May  7, 1998,  the 

date  the  Department  instructed  the  U.S.' 

Customs  Service  to  terminate  the 

suspension  of  liquidation  in  accordance 

with  section  703(d)  of  the  Act,  and  on 

all  entries  and  withdrawals  on  or  after 

the  date  of  publication  of  this 

countervailing  duty  order  in  the  Federal 

Register.  Section  703(d)  states  that  the 

suspension  of  liquidation  pursuant  to  a 

preliminary  determination  may  not 

remain  in  effect  for  more  than  four 

months.  Entries  of  SSWR  made  on  or 

after  May  7, 1998,  and  prior  to  the  date 

of  publication  of  this  order  in  the 

Federal  Register  are  not  liable  for  the 

assessment  of  countervailing  duties  due 

to  the  Department's  termination, 

effective  May  7, 1998,  of  the  suspension 

of  liquidation. 

In  accordance  with  section  706  of  the 
Act,  the  Department  will  direct  U.S. 
Customs  officers  to  reinstitute 
suspension  of  liquidation  and  to  assess, 
upon  further  advice  by  the  Department 
pursuant  to  section  706(a)(1)  of  the  Act, 
countervailing  duties  for  each  entry  of 
the  subject  merchandise  in  an  amoimt 
based  on  the  net  countervailable 
subsidy  rate  for  the  subject 
merchandise. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
countervailable  subsidy  rates  noted 
below.  The  All  Others  rate  applies  to  all 
producers  and  exporters  of  SSWR  from 
Italy  not  specifically  listed  below.  The 
cash  deposit  rates  are  as  follows: 

AD  Valorem  Rate 


Producer/Exporter 


Cogne  Acciai  Speciali  S.r.l 

Acciaierie  Valbruna  S.r.l7Acciaierie 

di  Bolzano  S.pA  

An  Others 


Net 
Subsidy 
Rate% 


2222 

128 
13.85 


This  notice  constitutes  the 
countervailing  duty  order  with  respect 
to  stainless  steel  wire  rod  from  Italy, 
pursuant  to  section  706(a)  of  the  Act. 
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Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  coimtervailing  duty 
orders  currently  in  effect. 

This  countervailing  duty  order  is 
published  in  accordance  with  section 
706(a)  of  the  Act  and  19  CFR  351.211. 

Dated:  September  10, 1998. 
Richard  W.  MoreUnd, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  98-24774  Filed  9-14-98;  8:45  ami 

BILUNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Judges  Panel  of  the  Malcolm  Baldrige 
National  Quality  Award;  Meeting 

agency:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  there  will 
be  a  closed  meeting  of  the  Judges  Panel 
of  the  Malcolm  Baldrige  National 
Quality  Award  on  Thursday,  September 
24, 1998.  The  Judges  Panel  is  composed 
of  nine  members  prominent  in  the  field 
of  quality  management  and  appointed 
by  the  Secretary  of  Commerce.  The 
purpose  of  this  meeting  is  to  review  the 
consensus  process,  determine  possible 
conflict  of  interest  for  site  visited 
companies,  select  applicants  for  site 
visits,  begin  stage  lU  of  the  judging 
process,  and  review  of  feedback  to  first 
stage  applicants.  The  applications  under 
review  contain  trade  secrets  and 
proprietary  commercial  information 
submitted  to  the  Govenunent  in 
confidence. 

DATE:  The  meeting  will  convene 
September  24, 1998  at  8:00  a.m.  and 
adjourn  at  4:00  p.m.  on  September  24, 
1998.  The  entire  meeting  will  be  closed. 
ADDRESS:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building 
Conference  Room,  Gaithersburg, 
Maryland  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Harry  Hertz,  Director,  National 
Quality  Program,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  Maryland  20899, 
telephone  number  (301)  975-2361. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 


Counsel,  formally  determined  on  May 
22, 1998,  that  the  meeting  of  the  Judges 
Panel  will  be  closed  pursuant  to  Section 
10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  2,  as 
amended  by  Section  5(c)  of  the 
Government  in  the  Sunshine  Act,  P.L. 
94—409.  The  meeting,  which  involves 
examination  of  records  and  discussion 
of  Award  applicant  data,  may  be  closed 
to  the  public  in  accordance  with  Section 
552b(c)(4)  of  Title  5,  United  States  Code, 
since  the  meeting  is  likely  to  disclose 
trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential. 

Dated:  September  10, 1998. 
Robert  E.  Hebner, 
Acting  Depu  ty  Director. 
(FR  Doc.  98-24740  Filed  9-14-98;  8:45  am] 
BILLING  CODE  3S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  090498C] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  for  a 
■scientific  research  permit  (1178); 
Issuance  of  a  scientific  research  permit 
(1155). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement:  NMFS 
has  received  a  permit  application  from 
Michael  P.  Sissenwine,  Ph.D.,  Science 
and  Research  Director,  Northeast 
Fisheries  Science  Center,  NMFS 
(NEFSC)  (1178):  and  NMFS  has  issued 
a  scientific  research  permit  to  Dr.  Tim 
King,  of  US  Geological  Survey  -  BRD  - 
Leetown  Science  Center  (LSC)  (1155). 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  the  application  must 
be  received  on  or  before  October  15, 
1998. 

ADDRESSES:  The  applications,  permit, 
and  related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Director,  Northeast  Region,  NMFS, 
NOAA,  One  Blackburn  Drive,  Glouster, 
MA,  01930-2298  (978-281-9250);  and 

Office  of  Protected  Resources,  F/PR3. 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401). 


FOR  FURTHER  INFORMATION  CONTACT:  For 
permit  1155:  Terri  Jordan,  Endangered 
Species  Division,  Silver  Spring,  MD 
(301-713-1401). 

For  permit  1178:  Michelle  Rogers, 
Endangered  Species  Division,  Silver 
Spring,  MD  (301-713-1401). 

SUPPLEMENTARY  INFORMATION: 
Authority 

Permits  are  requested  and  issued 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Those  individuals  requesting  a 
hearing  on  the  request  for  a  permit 
should  set  out  the  specific  reasons  why 
a  hearing  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  below  application 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

New  Application  Received 

NEFSC  (1178)  has  requested  a  5-year 
scientific  research  permit  for  listed  sea 
turtles  incidentally  taken  in  fisheries  in 
the  Northwest  Atlantic.  The  work  will 
be  conducted  by  scientific  observers 
aboard  such  vessels.  The  follovnng 
species  and  take  numbers  have  been 
requested:  300  loggerhead  [Caretta 
caretta),  85  leatherback  [Dermochelys 
coriacea),  10  Kemp's  ridley 
[Lepidochelys  kempt) ,  10  hawksbill 
(Eretmochelys  imbricata),  and  10  green 
[Chelonia  mydas)  turtles.  The  applicant 
has  requested  authorization  to  measure, 
photograph,  flipper  tag,  scan  for  PIT 
tags,  resuscitate  (if  necessary)  and 
release  turtles  taken  in  foreign  and 
domestic  commercial  fishing  vessels 
operating  in  state  waters  and  the 
Exclusive  Economic  Zone.  Further,  the 
applicant  has  requested  authority  to 
bring  to  shore,  when  feasible,  dead  sea 
turtles  for  necropsy.  Necropsy  will  only 
be  performed  by  personnel  currendy 
permitted  to  conduct  such  research. 
This  research  supports  the  National 
Marine  Fisheries  Service's  mission  of 
assessing  the  impacts  of  commercial 
fisheries  on  marine  resources  of  interest 
to  the  United  States. 

Permit  Issued 

Notice  was  published  on  June  3, 1998 
(63  FR  30199),  that  an  application  had 
been  filed  by  LSC  for  a  5-year  permit  to 
possess  the  DNA  of  listed  shortnose 
sturgeon  (Acipenser  brevirostrum). 


49336 


Federal  Register / Vol.  63.  No.  178 /Tuesday,  September  15.  1998 /Notices 


Permit  1155  was  issued  on  July  21, 
1998,  and  expires  on  July  31,  2003. 

Dated:  September  9, 1998. 
Kevin  Collins, 

Chief.  Endangered  Species  Division.  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service. 

IFR  Doc.  98-24724  Filed  9-14-98;  8:45  am) 
BILUNG  CODE  3S1»-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[1.0.  090498B] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  scientific  research 
permits  (1141, 1148, 1152)  and 
modifications  to  scientific  research 
permits  (900,  946.  948.  994). " 

summary:  Notice  is  hereby  given  that 
NMFS  has  issued  permits  to:  Public 
Utility  District  No  2  of  Grant  County  at 
Ephrata.  WA  (PUDGC)  (1141).  the 
Resource  Enhancement  and  Utilization 
Technologies  Division  of  the  Northwest 
Fisheries  Science  Center.  NMFS  at 
Seattle.  WA  (NWFSC)  (1148).  and  the 
Oregon  Department  of  Fish  and  Wildlife 
at  La  Grande.  OR  (ODFW)  (1152);  and 
has  issued  modifications  to  permits  to: 
Northwest  Fisheries  Science  Center, 
NMFS  at  Seattle,  WA  (NWFSC)  (900  and 
946).  the  Northern  Wasco  Coimty 
People's  Utility  District  at  The  Dalles, 
OR  (NWCPUD)  (948).  and  the  Idaho 
Cooperative  Fish  and  Wildlife  Research 
Unit  at  Moscow,  ID  (ICFWRU)(994). 
ADDRESSES:  The  permits,  applications 
and  related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment:  Protected  Resources 
Division.  F/NW03.  525  NE  Oregon 
Street,  Suite  509.  Portland,  OR  97232- 
4169  (503-230-5400);  and 

Office  of  Protected  Resources.  F/PR3, 
NMFS.  1315  East-West  Highway,  Silver 
Spring.  MD  20910-3226  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
permit  1141:  Tom  Lichatowich  (503- 
230-5438). 

For  permits  900.  946,  948.  994, 1148, 
and  1152:  Robert  Koch  (503-230-5424). 
SUPPLEMENTARY  INFORMATION: 

Authority 

Permits  are  issued  under  the  authority 
of  section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 


governing  ESA-listed  fish  and  wildlife 
permits  (50  CFR  parts  217-227). 

Issuance  of  the  permits  and  permit 
modifications,  as  required  by  the  ESA, 
was  based  on  a  finding  that  such 
actions:  (1)  Were  requested/proposed  in 
good  faith,  (2)  would  not  operate  to  the 
disadvantage  of  the  ESA-listed  species 
that  are  the  subject  of  the  permits,  and 
(3)  are  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  ESA 
and  the  NMFS  regulations  governing 
ESA-Hsted  species  permits. 

Species  Covered  in  this  Notice 

The  following  species  are  covered  in 
this  notice:  Chinook  salmon 
(Oncorhynchus  tshaw^scha],  Sockeye 
sahnon  (O.  nerka),  Steelhead  (O. 
mykiss). 

Permits  Issued 

Notice  was  published  on  April  16, 
1998  (63  FR  73),  that  an  application  had 
been  filed  by  PUDGC  for  a  5-year 
research  permit.  Permit  1141  was  issued 
on  August  21, 1998,  and  authorizes 
takes  of  endangered,  juvenile,  upper 
Columbia  River  (UCR)  steelhead  in  three 
research  activities.  In  the  first,  one-third 
of  the  smolts  netted  at  Wanapum  Dam 
would  be  anesthetized,  counted, 
examined  for  marks,  and  lengths  taken 
on  a  representative  5%  sample  before 
the  fish  would  be  allowed  to  recover  in 
a  holding  tank  imtil  release.  In  the 
second  activity,  50-100  smoHs  are 
examined  twice  per  week  for  gas  bubble 
trauma.  The  third  study  involves  a 
lethal  take  of  ESA-listed  steelhead 
smolts  captured  during  weekly  fyke- 
netting  efforts  at  Wanapum  Dam  from 
mid-July  through  August  as  part  of  a 
hydro  acoustics  study.  Permit  1141 
expires  on  December  31,  2002. 

Notice  was  published  on  May  15, 
1998  (63  FR  27055),  that  an  application 
had  been  filed  by  NWFSC  for  a 
scientific  research/enhancement  permit. 
Permit  1148  was  issued  to  NWFSC  on 
September  2. 1998.  Permit  1148 
authorizes  NWFSC  annual  direct  takes 
of  adult  and  juvenile,  endangered. 
Snake  River  sockeye  salmon  associated 
with  its  role  in  a  captive  broodstock 
program.  The  captive  broodstock 
program  is  a  cooperative  effort  among 
the  Idaho  Department  of  Fish  and  Game 
(IDFG),  NMFS,  the  Shoshone-Bannock 
Tribes,  the  University  of  Idaho,  the 
Idaho  Department  of  Environmental 
Quality,  the  Oregon  Department  of  Fish 
and  Wildlife,  and  the  Bonneville  Power 
Administration  (BPA).  Funding  is 
provided  by  BPA.  IDFG  is  authorized 
annual  takes  of  ESA-listed  sockeye 
salmon  under  scientific  research/ 
enhancement  Permit  1120.  Permit  1148 
expires  on  December  31,  2002. 


Notice  was  published  on  May  29, 
1998  (63  FR  29382),  that  an  application 
had  been  filed  by  ODFW  for  a  scientific 
research  permit.  Permit  1152  was  issued 
to  ODFW  on  August  26,  1998.  Permit 
1152  authorizes  ODFW  annual  direct 
takes  of  adult  and  juvenile,  threatened, 
naturally  produced.  Snake  River  spring/ 
summer  chinook  salmon  associated 
with  scientific  research  conducted  in 
the  Grande  Ronde  and  Imnaha  River 
Basins  in  the  state  of  OR.  ODFW  will 
conduct  five  research  tasks:  (1)  Spring 
chinook  salmon  spawning  ground 
surveys.  (2)  spring  chinook  salmon  early 
life  history,  (3)  habitat  and  fish 
inventory  surveys,  (4)  passage  and 
irrigation  screening,  and  (5)  monitoring 
of  residual  hatchery  steelhead.  Permit 
1152  expires  on  December  31,  2002. 

Permits  Modifications  Issued 

Notice  was  published  on  May  29, 
1998  (63  FR  29382)  that  an  application 
had  been  filed  by  NWFSC  for 
modification  6  to  scientific  research 
permit  900.  Modification  6  to  permit 
900  was  issued  to  NWFSC  on  September 
4, 1998.  Permit  900  authorizes  NWFSC 
annual  direct  takes  of  juvenile, 
endangered.  Snake  River  sockeye 
salmon;  juvenile,  threatened,  naturally 
produced  and  artificially  propagated, 
Snake  River  spring/summer  chinook 
salmon;  juvenile,  threatened.  Snake 
River  fall  chinook  salmon;  and  juvenile, 
endangered,  naturally  produced  and 
artificially  propagated,  upper  Columbia 
River  steelhead  associated  with  three 
studies  designed  to  determine  the 
relative  survival  of  migrating  juvenile 
salmonids  at  hydropower  dams  and 
reservoirs  on  the  Snake  and  Columbia 
Rivers  in  the  Pacific  Northwest.  For 
modification  6,  NWFSC  is  authorized  an 
increase  in  the  annual  takes  of  ESA- 
listed  juvenile  fish  associated  with  The  . 
Dalles  Dam  survival  study.  Actual  field 
conditions  to  date  in  1998  indicate  that 
NWFSC  underestimated  the  amount  of 
ESA-listed  fish  takes  needed  to  validate 
the  study.  Modification  6  is  valid  for  the 
duration  of  the  permit,  which  expires  on 
December  31, 1999. 

Notice  was  published  on  May  29, 
1998  (63  FR  29382)  that  an  application 
had  been  filed  by  NWFSC  for 
modification  5  to  scientific  research 
permit  946.  Modification  5  to  permit 
946  was  issued  to  NWFSC  on  September 
4, 1998.  Permit  946  authorizes  NWFSC 
annual  direct  takes  of  juvenile, 
endangered,  Snake  River  sockeye 
salmon;  juvenile,  threatened,  naturally 
produced  and  artificially  propagated. 
Snake  River  spring/summer  chinook 
salmon;  juvenile,  threatened.  Snake 
River  fall  chinook  salmon;  and  juvenile, 
endangered,  naturally  produced  and 
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artificially  propagated,  upper  Columbia 
River  steelhead  associated  with  two 
scientific  research  studies.  The  studies 
are  designed  to  assess  the  migration 
timing  and  relative  survival  of  chinook 
salmon  smolts  transported  by  barge  to 
below  Bonneville  Dam  on  the  Columbia 
River  with  the  survival  to  adulthood  of 
smolts  migrating  volitionally  inriver  to 
Bonneville  Dam  and  to  the  mouth  of  the 
Columbia  River.  For  modification  5, 
NWFSC  is  authorized  an  increase  in  the 
takes  of  ESA-listed  juvenile  fish 
associated  with  both  studies.  Actual 
field  conditions  to  date  in  1998  indicate 
that  NWFSC  underestimated  the  amount 
of  ESA-listed  fish  takes  needed  to 
complete  the  studies.  Modification  5  is 
valid  for  the  duration  of  the  permit 
which  expires  on  December  31, 1999. 

Notice  was  published  on  March  6, 
1998  (63  FR  11220)  that  an  application 
had  been  filed  by  NWCPUD  for 
modification  2  to  scientific  research 
permit  948.  Modification  2  to  permit 
948  was  issued  to  NWCPUD  on 
September  2, 1998,  and  authorizes 
annual  direct  takes  of  juvenile, 
endangered,  Snake  River  sockeye 
salmon;  juvenile,  threatened,  naturally 
produced  and  artificially  propagated. 
Snake  River  spring/ summer  chinook 
salmon;  and  juvenile,  threatened,  Snake 
River  fall  chinook  salmon  associated 
with  a  study  designed  to  assess  run-of- 
the-river  juvenile  anadromous  fish 
condition  after  passage  through  the 
screened  turbine  intalce  channel  at  The 
Dalles  Dam.  located  on  the  Columbia 
River.  For  modification  2,  NWCPUD  is 
authorized  an  annual  direct  take  of 
juvenile,  endangered,  naturally 
produced  and  artificially  propagated. 
UCR  steelhead  associated  wiUi  the 
research.  Modification  2  is  valid  for  the 
duration  of  the  permit.  Permit  948 
expires  on  September  30, 1999. 

Notice  was  published  on  May  29, 
1998  (63  FR  29382)  that  an  application 
had  been  filed  by  ICFWRU  for 
modification  4  to  scientific  research 
permit  994.  Modification  4  to  permit 
994  was  issued  to  ICFWRU  on 
September  2, 1998.  and  authorizes 
annual  direct  takes  of  adult,  threatened. 
Snake  River  spring/summer  and  fall 
chinook  salmon  and  adult,  endangered. 
Snake  River  sockeye  salmon  associated 
with  two  studies.  Study  1  is  designed  to 
assess  the  passage  success  of  migrating 
adult  salmonids  at  the  four  dams  and 
reservoirs  in  the  lower  Columbia  River. 
Study  2  is  designed  to  determine  if 
adult  salmon  successfully  return  to 
natal  streams  or  hatcheries  after  passing 
Lower  Granite  Dam  on  the  Snake  River. 
For  modification  4,  ICFWRU  is 
authorized  an  annual  direct  take  of 
adult,  endangered,  UCR  steelhead 


associated  with  a  new  study  designed  to 
determine  the  effects  of  transporting 
steelhead  smolts  on  the  homing  of 
returning  adults.  Modification  4  is  valid 
for  the  duration  of  the  permit,  which 
expires  on  December  31,  2000. 

Dated:  September  9. 1998. 
Kevin  Collins, 

Chief  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  98-24726  Filed  9-14-98;  8:45  am] 

BILUNG  CODE  3510-22-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  082898B] 

Marine  Mammals;  File  Nos.  594-1467, 
914-1470  and  772#69 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications  and 

request  to  amend  Permit  No.  1024. 

SUMMARY:  Notice  is  hereby  given  that 
two  applicants  have  applied  in  due  form 
for  a  permit  to  take  marine  mammals  for 
purposes  of  scientific  research,  and  a 
permit  holder  has  requested  an 
amendment  to  Permit  No.  1024.  The 
applications  are  from: 

(File  No.  594-1467):  Georgia 
Department  of  Natural  Resources. 
Nongame/Endangered  Wildlife  Program 
Coastal  Office.  One  Conservation  Way, 
Brunswick,  GA  31520-8687; 

(File  No.  914-1470):  University  of 
Southern  Mississippi,  Department  of 
Biological  Sciences.  USM  Box  5018. 
Hattiesburg.  MS  39401;  and 

(File  No.  772#69):  NMFS.  Southwest 
Fisheries  Science  Center,  8604  La  Jolla 
Shores  Drive.  La  Jolla,  CA  92037. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  October 
15, 1998. 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment,  (see  SUPPLEMENTARY 
INFORMATION). 

Written  comments  or  requests  for  a 
public  hearing  on  these  applications 
should  be  mailed  to  the  C^ef,  Permits 
and  Documentation  Division.  F/PRl, 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Highway.  Room  13705. 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  shoiUd 
set  forth  the  specific  reasons  why  a 
hearing  on  these  particular  requests 
would  be  appropriate. 


Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Sara  Shapiro  301/713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permits  are  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.].  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
222.23),  and  the  Fur  Seal  Act  of  1966. 
as  amended  (16  U.S.C.  1151  et  seq.). 

Georgia  Department  of  Natural 
Resources  (No.  594-1467)  requests  a 
permit  to  conduct  aerial  and  vessel 
surveys  on  Northern  right  whales 
{Eubalaena  glacialis)  in  areas  within 
and  adjacent  to  the  Southeast  U.S. 
(SEUS)  calving  area  critical  habitat.  The 
objective  of  the  research  is  to  determine 
ri^t  whale  distribution  in  the  SEUS  as 
well  as  to  determine  if  the  present 
placement  of  the  SEUS  calving  areas 
critical  habitat  requires  revision. 
Opportimistic  Level  B  harassment  will 
be  conducted  on  Atlantic  bottlenose 
dolphin  {Tursiops  truncatus),  Atlantic 
spotted  dolphin  [Stenella  frontalis), 
Pantropical  spotted  dolphin  (S. 
attenuata)  and  humpback  whales 
[Megaptera  novaeangliae). 

University  of  Southern  Mississippi 
(No.  914-1470)  requests  authority  to 
import  samples  taken  fcom  captive 
animals.  Samples  will  include  fluids 
(serum  or  plasma,  tears,  sputum,  feces, 
colostrum  or  milk,  and  bronchiolavage), 
and  tissue  samples  (limg,  spleen, 
kidney,  ovary,  testes,  liver,  lymph 
nodes,  brain,  and  skin).  Samples  will  be 
from  Atlantic  bottlenose  dolphins, 
Pacific  bottlenose  dolphins,  beluga 
whales,  and  Pacific  white-sided 
dolphins.  The  objectives  are  to: 
establish  standard  cetacean  cell  lines  for 
viral  isolation  and  viral  diagnostic 
studies;  and  isolate  viruses  from 
cetacean  tissues. 

Southwest  Fisheries  Science  Center 
(No.  772#69)  requests  amendment  to 
Permit  No.  1024  to  capture  30  juvenile 
Antarctic  fur  seals  [Arctocephalus 
gazella)  over  the  next  3  austral 
svunmers,  and  to  take  blubber  biopsy 
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samples  from  150  of  the  1000  pups 
already  authorized  to  be  taken. 

In  compliJince  with  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
detennination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Documents  may  be  reviewed  in  the 
following  locations: 

Permits  and  Docimientation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289); 

(File  Nos.  594-1467  and  914-1470): 
Regional  Administrator,  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  North.  St.  Petersburg.  FL  33702- 
2432  (813/570-5312); 

{File  No.  594-1467):  Regional 
Administrator,  Northeast  Region, 
NMFS,  One  Blackburn  Drive, 
Gloucester.  MA  01930.  (978/281-9250); 
and 

(File  No.  772#69):  Regional 
Administrator,  Southwest  Region, 
NMFS,  501  West  Ocean  Blvd.,  Suite 
4200.  Long  Beach.  CA  90802-4213  (562/ 
980-4001). 

Dated:  September'8. 1998. 
Ann  D.  Terbush. 

Chief,  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[PR  Doc.  98-24622  Filed  9-14-98;  8:45  am] 

BILUNQ  COOE  U10-ia-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  63  F.R.  48199. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  11:00  a.m.,  Wednesday, 
September  30. 1998. 
CHANGES  IN  THE  MEETING:  The 
Commodity  Futures  Trading 
Commission  changed  the  meeting  to 
discuss  enforcement  matters  to  Monday. 
September  28. 1998  at  3:00  p.m. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  418-5100. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
(FR  Doc.  98-24778  Filed  9-11-98;  10:40  am] 
BtLUNG  COOE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Proposed  Implementation  of  the 
Defense  Table  of  Official  Distances 
(DTOD)  for  the  DoD  Freight  Movements 
Program 

AGENCY:  Military  Traffic  Management 

Command,  DoD. 

ACTION:  Notice  (request  for  comments). 

SUMMARY:  The  Military  Traffic 
Management  Command  (MTMC),  as  the 
Department  of  Defense  (DoD)  Traffic 
Manager  for  surface  and  surface 
intermodal  traffic  management  services 
(DTR  Vol  1,  Pg  101-113),  intends  to 
utilize  a  new  automated  distance 
calculation  product  known  as  the 
Defense  Table  of  Official  Distances 
(DTOD)  in  the  DoD  freight  program.  The 
DTOD  will  replace  existing  distance 
calculation  products  used  within  the 
DoD,  such  as  the  Rand  McNally  TDM 
Milemaker  System,  and  the  Household 
Goods  Carriers'  Mileage  Guide.  The 
DTOD  will  become  the  DoD  standard 
soiuce  for  distance  information 
worldwide.  Commercially,  DTOD  is 
known  as  PC*MILER  by  ALK 
Associates,  Inc.  The  DTOD/PC*MILER 
will  be  used  by  the  DoD  for  all  distance 
calculations,  analysis,  and  for 
transportation  payment/audits.  Carriers 
and  third  party  providers  may  continue 
to  dse  other  mileage  soiuces  for  their 
own  business  purposes.  However, 
carriers  and  third  party  providers 
participating  in  the  DoD  freight  program 
must  agree  to  be  boimd  by  the  DTOD/ 
PC*MILER  distance  calculations  for 
payment  and  audit  purposes. 
DATES:  Comments  must  be  submitted  by 
November  16. 1998. 
ADDRESSES:  Comments  may  be  mailed 
to:  Headquarters.  Military  Traffic 
Management  Command.  ATTN;  MTTM- 
O,  Room  108,  5611  Columbia  Pike.  Falls 
Church.  VA  22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  use 
of  the  DTOD  in  the  MTMC  Freight 
Movement  Program  can  biB  obtained  by 
contacting  Mr.  Ed  Dickerson  (703)  681- 
6870  or  Ms.  Patty  Maloney  (703)  681- 
6586.  Information  regarding  DTOD 
complaint  conunercial  software  and 
other  technical  information  can  be 
provided  by  contacting  ALK  Associates, 
Inc.  at  1-800-377-MILE,  or  on  the 
Intenet  at  www.pcmiler.com. 
SUPPLEMENTARY  INFORMATION: 

1.  The  proposed  effective  date  for  the 
use  of  the  DTOD  in  the  DoD  &«ight 
movement  program  will  be  1  March 
1999  and  will  effect  all  MTMC 
sponsored  freight  traffic  programs  where 


mileage  is  used  for  negotiation,  analysis 
and/or  payment  purposes.  All 
shipments  picked  up  on  or  after  the       _^ 
effective  date  will  be  governed  by  the 
DTOD. 

2.  In  accordance  with  the 
implementation  process  the  following 
MTMC  rules  publications  will  be 
amended  to  remove  any  reference  to 
existing  mileage  guides  or  tables  and 
replace  them  with  DTOD  with  an 
effective  date  of  1  March  1999: 

(a)  Military  Traffic  Management  Command 
(MTMC)  Freight  Tariff  Rules  Publication  No. 
lA.  Page  9,  Item  5,  Paragraph  2b. 

(b)  MTMC  Freight  Tariff  Rules  Publication 
No.  10.  Page  12.  Item  20  Paragraph  lb.  If, 
and  Ig. 

(c)  MTMC  Guaranteed  Traffic  Rules 
Publication  No.  50.  Page  1-3.  Item  15. 
Paragraph  Ic. 

(d)  MTMC  Freight  Rules  Publication  No. 
4A.  Page  1-7,  Item  50,  Paragraph  lb. 

(e)  MTMC  Standard  Tender  Instruclions 
Publications  364 A,  Page  12,  Item  200. 

3.  Where  rates  or  other  services  are 
based  on  mileage,  the  distance  or 
mileage  computations  shall  be  those 
provided  in  die  Defense  Table  of 
Official  Distances  (DTOD).  Mileage  for 
freight  shipments,  except  certain 
heizardous  materials  (HAZMAT).  will  be 
based  on  DTOD  shortest  distance. 
Mileage  for  mimition  shipments  will  be 
based  on  the  DTOD  HAZMAT  Module 
and  the  mileage  for  overdimensional/ 
overweight  shipments  will  be  based  on 
DTOD  practical  mileage  calculation. 
DTOD  and  PC*MILER  will  produce 
identical  distance  calculations.  Carriers 
and  other  parties  who  seek  more 
information  about  PC*MILER  may 
contact  ALK  Associates,  Inc.  at 
telephone  1-800-377-MILE,  or  via 
internet  at  www.pcmiler.com. 

4.  Proposed  Implementation  Dates: 
The  schedule  for  use  of  the  DTOD/ 
PC*MILER  in  distance  calculation, 
payment,  pre-  and  post-payment  audits 
for  shipments  under  the  DoD  freight 
movement  program  will  be  1  March 
1999. 

5.  Background.  Currently,  several 
sources  for  highway  distance 
information  are  being  used  to  support 
veirious  DoD  transportation  programs, 
such  as  travel,  travel  entitlement 
reimbursement,  freight  and  personal 
property  movements.  Moreover, 
separate  products  are  used  to  calculate 
overseas  distances.  The  result  is  a 
variance  in  distance  computation 
produced  by  different  products  and  a 
high  cost  to  DoD  of  licensing  and 
maintaining  multiple  mileage  sources. 

a.  Until  1996.  DoD  was  required  by 
law  to  maintain  an  official  mileage  table 
for  payment  of  travel  and  transportation 
allowances,  known  as  the  Official  Table 
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of  Distances.  The  Fy96  Defense 
Authorization  Act  deleted  this 
requirement,  thus  providing  the 
opportunity  to  use  a  commercial 
mileage  product.  MTMC  announced  a 
plan  to  convert  to  a  new  automated 
mileage  standard  calculation  product  in 
a  previous  Federal  Register  notice  (Vol 
62,  No  218,  Page  60692)  Wednesday,  12 
November  1997.  In  seeking  a  single 
integrated  source  of  automation 
highway  distance  calculations,  the 
MTMC  contracted  with  Science 
Applications  International  Corporation 
(SAIC)  to  perform  a  market  survey  of 
available  products  (Phase  I)  and  to 
provide  a  product  that  would  support 
DoD  transportation  programs  (Phase  II). 
SAIC.  in  turn,  conducted  a  commercial 
competition  to  identify  and  acquire 
commercial-off-the-shelf,  point  to  point 
distance  calculation  source  that  would 
meet  all  the  DoD  requirements. 
PC*MILER  was  chosen  by  SAIC  to  be 
that  source.  PC*MILER,  developed 
specifically  to  serve  the  trucking 
industry,  will  contain  Standard  Point 
Location  Codes,  military  locations  and 
other  worldwide  locations  required  by 
DoD.  Updates  and  version  control  of 
DTOD  and  PC*MILER  will  be  consistent 
with  industry  practices. 

b.  In  surveying  and  evaluating 
vendors  and  products,  SAIC's  criteria 
considered  compatibility  with  existing 
and  planned  automated  systems, 
consistency  in  calculation,  and 
adaptability  to  various  DoD  network 
applications  and  transportation 
programs  used.  SAIC  also  compared 
commercially  available  distance 
calculation-products  to  identify  viable 
candidates  for  the  competitive  selection 
process.  Following  vendor  selection,  a 
comparison  of  the  100  highest  volume 
shipping  routes  resulted  in  finding  an 
average  variance  of  2.0%  (+/  - )  amongst 
the  vendors  of  evaluated  products. 
Upon  written  request  a  copy  of  this 
comparison  will  be  provided. 

c.  The  DTOD/PC*MILER  product  will 
calculate  both  "shortest"  and 
"practical"  mileage.  Currently,  the  DoD 
and  the  general  fireight  carrier  industry 
use  "shortest"  mileage  to  calculate  the 
distance  used  for  payment  purpose. 
"Shortest"  routes  represent  distances 
and  routes  that  a  driver  would  take  to 
minimize  total  distance  traveled  while 
still  following  a  truck-navigable  route. 
DoD  will  continue  to  use  the  "shortest" 
routes  for  freight  shipments,  the 
HAZMAT  module  for  munitions  and 
radioactive  yellow  II/III  shipments,  and 
practical  mileage  for  overdimensional/ 
overweight  shipments. 

d.  Carriers  and/or  other  parties  who 
choose  to  use  PC*MILER  will  have 
opportunities  to  provide  feedback  to 


ALK  Associates,  Inc.,  the  provider  of 
DTOD  software,  regarding  routings, 
database  suggestions  such  as  distance 
differences,  road  preference  suggestions, 
road  reclassification,  new  locations,  etc. 
ALK  Associates,  Inc.,  will  provide  all 
interested  parties  the  capability  to 
license  PC*MILER,  to  ensure  the  ability 
to  consistently  determine  the  exact 
mileage  that  the  DoD  uses  for  payment 
and  auditing. 

e.  Interested  parties  are  invited  to 
provide  comments  concerning  the  use  of 
the  DTOD  in  the  DoD  Freight  Movement 
Program  and  the  proposed 
implementation  dates  to  the  address 
above.  Comments  will  be  accepted  for  a 
period  of  60  days  from  the  publication 
date  of  this  notice. 

6.  Regulatory  Flexibility  Act.  This 
change  in  acquisition  policy  is  related  to 
public  contracts  and  is  designed  to 
standardize  distance  calculations  for 
line-haul  transportation.  This  change  is 
not  considered  rule  making  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612. 

7.  Paperwork  Reduction  Act.  The 
Paperwork  Reduction  Act,  44  U.S.C. 
3051  et  seq.,  does  not  apply  because  no 
information  collection  requirement  or 
recordkeeping  responsibilities  are 
imposed  on  offerors,  contractors,  or 
members  of  the  public. 

Gregory  D.  Showalter, 

Army  federal  Register  Liaison  Officer. 

[FR  Doc.  98-24728  Filed  &-14-98;  8:45  ami 

BILLING  COOE  3710-Oft-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)).  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  October  31, 1998.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
November  16,  1998. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 


be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW.,  Room  10235.  New 
Executive  Office  Building,  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW,  Room  5624, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651,  or  should  be 
electronically  mailed  to  the  internet 
address  PatiSherrill@ed.gov.  or  should 
be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  ].  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law.  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Acting  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  groupied  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
E)escription  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  ft^uency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
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in  a  timely  manner:  f3)  is  the  estimate 
of  burden' accurate:  (4)  how  rright  the 
iDepartment  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  (he  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  8, 1998. 
Sally  Badd, 

Acting  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Dwight  D.  Eisenhower 
Professional  Development  Program 
Triennial  Report. 

Abstract:  States  are  required  to  submit 
a  triennial  report  to  the  Department  on 
their  progress  toward  achieving 
performance  indicators  for  professional 
development. 

Additional  Information:  Revisions 
have  been  made  to  alleviate  unnecessary 
burden  on  the  respondents.  Eisenhower 
State  Coordinators  had  several 
opportunities  to  provide  feedback  on 
the  practicality  of  providing  this 
information. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  52. 
Burden  Hours:  433. 

(FR  Doc.  98-24450  Filed  9-14-98;  8:45  ami 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
summary:  The  Acting  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  16, 1998. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202^651,  or 
should  be  electronically  mailed  to  the 


internet  address  Pat  Sherrin@ed.gov,  or 
should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires    . 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perfcrm  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer.  Office  of  the 
Chief  Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Ectucation  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  acciirate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  10. 1998. 

Hazel  Piers, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 


Title:  Women's  Educational  Equity 
Act  (WEE A). 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  200. 
Burden  Hours:  3,200. 

Abstract:  The  WEEA  Program 
promotes  gender  equity  in  education, 
especially  for  women  and  girls  suffering 
from  multiple  forms  of  discrimination. 

[FR  Doc.  98-24690  Filed  9-14-98:  8:45  am) 

BILUNQ  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  Acting  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
15,  1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel.  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651.  or 
should  be  electronically  mailed  to  the 
internet  address  Pat_Sherrill@ed.gov. 
or  should  be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
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Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting  Deputy 
Chief  Information  Officer,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at.the  address  specified  above. 

Dated:  September  10, 1998. 
Hazel  Fiers, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  The  Blue  Ribbon  Schools 
Program. 

Frequency:  One  time. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't. 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  515. 
Burden  Hours:  25,750. 

Abstract:  The  Blue  Ribbon  Schools 
award  is  a  national  school  improvement 
strategy  with  a  threefold  purpose:  (1)  to 


identify  and  give  public  recognition  to 
outstanding  public  and  private  schools 
across  the  nation;  (2)  to  make  available 
a  comprehensive  framework  of  key 
criteria  for  school  effectiveness  that  can 
serve  as  a  basis  for  participatory  self- 
assessment  and  planning  in  schools; 
and  (3)  to  facilitate  communication  and 
sharing  of  best  practices  within  and 
among  schools  based  on  a  common 
understanding  of  criteria  related  to 
success.  The  information  collected  will 
be  used  to  determine  by  peer  review 
which  schools  receive  the  award  and 
information  on  their  exemplary 
practices  and  policies  will  be  made 
available  to  other  schools. 

[FR  Doc.  98-24691  Filed  9-14-98;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board 

National  Assessment  Governing 
Board;  Meetings 

AGENCY:  National  Assessment 
Governing  Board;  Department  of 
Education. 

ACTION:  Notice  of  Hearings. 

SUMMARY:  The  National  Assessment 
Governing  Board  is  announcing  six 
public  hearings  related  to  proposed 
voluntary  national  tests.  The  purpose  of 
the  hearings  is  to  obtain  public 
comment  to  inform  the  development  by 
the  Governing  Board  of  policies  for  the 
inclusion  of  and  accommodations  for 
students  with  disabilities  and  students 
with  limited  English  proficiency  in  the 
proposed  tests.  Interested  individuals 
and  organizations  are  invited  to  provide 
written  and/or  oral  testimony  to  the 
Governing  Board.  The  Governing  Board 
has  contracted  with  the  National 
Association  of  State  Boards  of  Education 


to  assist  in  the  conduct  and  reporting  of 
the  public  hearings. 

Pub.  L.  105-78  vests  exclusive 
authority  to  develop  the  voluntary 
national  tests  in  the  Governing  Board 
and  also  prohibits  the  use  of  Fiscal  Year 
1998  funds  for  pilot  testing,  field 
testing,  implementation,  administration, 
or  distribution  of  voluntary  national 
tests.  If  Congress  does  not  prohibit 
further  development  of  the  voluntary 
national  tests  after  September  30, 1998, 
the  Governing  Board  intends  to  begin 
pilot  testing  of  items  (i.e.,  test  questions) 
in  March  1999. 

Pub.  L.  105-78  also  requires  the 
Governing  Board  to  make  four 
determinations  about  the  voluntary 
national  tests,  one  of  which  concerns 
whether  the  test  development  process 
and  test  items  take  into  account  the 
needs  of  disadvantaged  students, 
students  with  limited  English 
proficiency,  and  students  with 
disabilities.  Pub.  L.  105-78  authorizes 
the  National  Academy  of  Sciences  to 
conduct  a  study  of  appropriate  test  uses. 
The  study,  entitled  "High  Stakes," 
contains  recommendations  related  to 
inclusion  and  accommodations  in 
educational  tests  generally  of  students 
with  disabilities  and  students  with 
limited  English  proficiency.  The 
conference  report  accompanying  Pub.  L. 
105-78  asks  the  Governing  Board  to 
conduct  public  hearings  on  the  NAS 
recommendations.  Thus,  the  public 
hearings  are  being  conducted  pursuant 
to  this  congressional  guidance  and  ^re 
intended  to  assist  the  Governing  Board 
with  respect  to  policy  development. 

The  NAS  report  "High  Stakes"  is 
available  ftt)m  the  National  Academy  of 
Sciences.  It  is  available  on  the  Internet 
at  the  following  address:  http:// 
www.nap.edu/readingroom/ 
enter2.cgi70309062802.html. 

DATES  AND  LOCATIONS:  The  dates  and 
locations  of  the  six  public  hearings  have 
been  set  as  follows: 


Cities 

Dates 

Locations 

Washington,  DC  

Atlanta,  GA  

New  York,  NY 

Chicago,  IL 

Austin,  TX 

October  14, 

30. 
October  29. 

October  23, 

October  26. 
October  28, 

November  2 

1998,  Register  by  September 

1998,  Register  by  October  6  ... 

1998,  Register  by  October  9  ... 

1998,  Register  by  October  12 
1998,  Register  by  October  14 

,  1998,  Register  by  October  19 

The  Charles  Sumner  School,  The  Great  Hall,  1201  17th  Street 

NW. 
The  Carter  Presidential  Center,  Cyprus  Room,  One  Copenhill, 

453  Freedom  Parkway. 
New  York  University,  Main  Building,  Room  401,  31  Washington 

Place. 
Curie  High  School,  Auditorium,  4959  South  Archer  Avenue. 
William  B.  Travis  Building,  State  Board  of  Educatkxi  Room.  #1- 

104.  1701  North  Congress  Avenue. 
Los  Angeles  Unified  School  District.  Board  Room  (H-160).  450 

North  Graf>d  Avenue. 

Los  Angeles,  CA 
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The  hearing  schedule  for  each  site 
will  be  as  follows: 
9:00  am-12:00  noon  Testimony  on 
'  students  with  limited  English 

proficiency 
1:00  pm-4:00  pm  Testimony  on 

students  with  disability 

Individuals  wishing  to  present  oral 
testimony  should  register  in  advance  by 
the  registration  date  indicated  above  in 
the  schedule  for  the  specific  hearings. 
To  register  in  advance,  contact 
Katherine  Fraser  at  the  National 
Association  of  State  Boards  of  Education 
at  1-800-368-5023.  Extension  8572. 
Request  to  speak  will  be  accommodated 
until  all  time  slots  are  filled.  Individuals 
who  do  not  register  in  advance  will  be 
permitted  to  register  and  speak  at  the 
meeting  in  order  of  registration,  if  time 
permits.  Each  speaker  is  intended  to 
have  at  least  five  minutes;  the  actual 
time  available  will  be  determined  in    ^ 
part  by  the  volume  of  registered 
speakers.  While  it  is  anticipated  that  all 
persons  who  desire  will  have  an 
opportunity  to  speak,  time  limits  may 
not  allow  this  to  occur.  The  National 
Association  of  State  Boards  of  Education 
will  make  the  final  determination  on 
advance  selection  and  scheduling  of 
speakers.  People  who  register  to  give 
oral  testimony  will  receive  additional 
information,  including  issues  to 
consider  related  to  the  National 
Academy  of  Sciences  report  entitled 
"High  Stakes,"  which  contains 
recommendations  about  inclusion  and 
accommodations  in  testing. 

Written  testimony  is  invited  and 
welcomed.  All  testimony  will  become 
part  of  the  public  record  and  will  be 
considered  by  the  Governing  Board  in 
developing  policy  for  the  voluntary 
national  tests  about  inclusion  and 
accommodations  for  students  with 
disabilities  and  students  with  limited 
English  proficiency. 

Written  Statements 

Written  statements  submitted  for  the 
public  record  should  be  postmarked  by 
November  15, 1998  and  mailed  to  the 
following  address:  Mark  D.  Musick, 
Chairman,  (Attention:  Ray  Fields), 
National  Assessment  Governing  Board, 
800  North  Capitol  Street  NW,  Suite  825, 
Washington,  DC  20002-4233. 

Written  statements  also  may  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to 
Ray_Fields@ED.GOV  by  November  15, 
1998.  Comments  sent  by  e-mail  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Inclusion  in  the  public 
record  cannot  be  guaranteed  for  written 
statements,  whether  sent  by  mail  or 


electronically,  submitted  after 
November  15,  1998. 

One  or  more  members  of  the 
Governing  Board  will  preside  at  each 
hearing.  The  proceedings  will  be 
recorded  for  print  transcription.  The 
hearings  also  can  be  signed  for  the 
hearing-impaired,  upon  advance 
request. 

Additional  Information 

Additional  information  will  be  sent 
prior  to  each  hearing  to  individuals  who 
register  by  the  date  indicated  above  for 
the  respective  hearings.  The  information 
to  be  sent  will  include:  the  procedures 
for  the  hearings,  the  schedule  for 
providing  oral  testimony  at  each  site, 
and  the  issues  to  address  firom  the 
relevant  National  Academy  of  Sciences 
recommendations  in  the  report  "High 
Stakes." 

Steps  After  Hearings 

A  transcript  will  be  prepared  for  each 
hearing  as  well  as  a  written  summary  of 
the  testimony.  After  the  six  hearings 
have  been  completed,  two  syntheses 
will  be  prepared  of  the  testimony 
presented  at  all  of  the  hearings,  one 
covering  issues  and  recommendations 
related  to  inclusion  and 
accommodations  in  testing  pertaining  to 
students  with  disabilities  and  one 
covering  issues  and  recommendations 
pertaining  to  students  with  limited 
English  proficiency.  A  presentation  on 
the  hearings  and  the  synthesis  reports 
will  be  made  at  the  March  1999  meeting 
of  the  Governing  Board.  The  Governing 
Board  will  consider  this  information  in 
formulating  policy  regarding  inclusion 
and  accommodations  of  students  with 
disabilities  and  students  with  limited 
English  proficiency  in  the  proposed 
voluntary  national  tests. 

Public  Record 

A  record  of  all  Governing  Board 
proceedings  with  respect  to  the  public 
hearings  will  be  available  for  inspection 
fi-om  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays,  in  Suite  825,  800  North 
Capitol  Street,  NW,  Washington,  DC. 
20002. 

Dated:  .September  10, 1998. 
Roy  Tniby, 

Executive  Director,  National  Assessment 
Governing  Board. 
[FR  Doc.  98-24722  Filed  9-14-98;  8:45  ami 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Notice  of  Solicitation  for  Financial 
Assistance  Number  DE-PS07- 
99ID13676  Aluminum  Partnerships 
Solicitation 

agency:  Idaho  Operations  Office,  DOE. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Idaho  Operations  Office  (ID)  is 
seeking  applications  for  cost-shared 
research  and  development  of 
technologies  which  will  enhance 
economic  competitiveness,  and  reduce 
energy  consumption  and  environmental 
impacts  for  the  aluminum  industry.  The 
research  is  to  address  research  priorities 
identified  by  the  aluminum  industry  in 
the  "Aluminum  Industry  Technology 
Roadmap"  (May  1997),  for  the 
aluminum  sector  areas  of  Primary 
Aluminum  Production.  Semi-Fabricated 
Products,  and  Finished  Products. 
Approximately  $2,500,000  in  fiscal  year 
2000  funds  is  available  to  totally  fund 
the  first  year  of  selected  research  efforts. 
DOE  anticipates  making  up  to  six 
cooperative  agreement  awards  for 
projects  with  duration's  of  four  years  or 
less.  A  minimum  30%  non-federal  cost 
share  is  required  for  research  and 
development  projects.  Collaborations 
between  industry,  national  laboratory, 
and  university  participants  are 
encouraged. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Wade  Hillebrant.  Contract  Specialist: 
Procurement  Services  Division;  U.S. 
DOE.  Idaho  Operations  Office,  850 
Energy  Drive,  MS  1221.  Idaho  Falls,  ID 
83401-1563;  telephone  (208)  526-0547. 
SUPPLEMENTARY  INFORMATION:  The 
statutory  authority  for  the  program  is 
the  Federal  Non-Nuclear  Energy 
Research  and  Development  Act  of  1974 
(Pub.  L.  93-577).  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Ntimber 
for  this  program  is  81.086.  The 
solicitation  text  is  expected  to  be  posted 
on  the  ID  Procuremmit  Services  Division 
home  page  on  or  about  September  3, 
1998.  and  may  be  accessed  using 
Universal  Resource  Locator  address 
http.7/www.id.doe.gov/doeid/ 
solicit.html.  Application  package  forms 
are  available  at  http://www.id.doe.gov/ 
doeid/apphcation.html  or  may  be 
requested  from  the  contract  specialist. 
Requests  for  application  packages  must 
be  written.  Those  intending  to  propose 
must  notify  Mr.  Hillebrant  via  fax.  letter 
or  e-mail.  Include  company  name, 
mailing  address,  point  of  contact, 
telephone  number,  e-mail  address  and 
fax  number.  Write  to  the  contract 
specialist  at  the  address  above,  via  fax 
number  (208)  526-5548.  or  via  email  to 
hillebtw@inel.gov. 
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Issued  in  Idaho  Falls,  Idaho,  on  September 
2, 1998. 

R.  Jefirey  Hoyles, 

Director  Procurement  Services  Division. 
[FR  Doc.  98-24698  Filed  9-14-98;  8:45  ami 
BILUNG  CODE  64S0-01-P 

DEPARTMENT  OF  ENERGY 

Environmental  Management  Advisory 
Board  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770), 
notice  is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
NAME:  Environmental  Management 
Advisory  Board. 

DATE  AND  TIMES:  Thursday.  October  8, 
1998,  8:30  a.m.-3:30  p.m. 
PLACE:  U.S.  Department  of  Energy/ 
Forrestal  Building,  1000  Independence 
Avenue.  S.W.;  Room  lE-245, 
Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Melillo,  Special  Assistant  to 
the  Assistant  Secretary  for 
Envionmental  Management; 
Environmental  Management  Advisory 
Board  (EMAB),  EM-22, 1000 
Independence  Avenue,  S.W., 
Washington,  DC  20585,  (202)  586-4400. 
The  Internet  address  is: 
James.Melillo@em.doe.gov. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to 
provide  the  Assistant  Secre  tary  for 
Environmental  Management  (EM)  with 
advice  and  recommendations  on  issues 
confronting  the  Environmental 
Management  program  from  the 
perspectives  of  affected  groups  and 
state,  local,  and  tribal  governments.  The 
Board  will  help  to  improve  the 
Environmental  Management  Program  by 
assisting  in  the  process  of  securing 
consensus  recommendations,  and 
providing  the  Department's  numerous 
publics  with  opportunities  to  express 
their  opinions  regarding  the 
Environmental  Management  Program. 

Tentative  Agenda 

Th  ursday,  October  8, 1 998 

Chairmen  Open  Public  Meeting 

Opening  Remarks 

Technology  Development  and  Transfer 

Committee  Report 
Science  Committee  Report 
Privatization  Committee  Report 
Long  Term  Stewardship  Committee 

Report 


Accelerating  Closure  Committee  Report 

Public  Comment  Period 

Working  Lunch/Worker  Health  and 

Safety  Committee 
Native  American  Cultural  Awareness 
Board  Business 
Public  Comment  Period 
Meeting  Adjourns 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Board  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  either  contact 
James  T.  Melillo  at  the  address  or 
telephone  number  listed  above,  or  call 
l-(800)  736-3282,  the  Center  for 
Environmental  Management 
Information  and  register  to  speak  during 
the  public  comment  session  of  the 
meeting.  Individuals  may  also  register 
on  October  8. 1998  at  the  meeting  site. 
Every  effort  will  be  made  to  hear  all 
those  wishing  to  speak  to  the  Board,  on 
a  first  come,  first  serve  basis.  Those  who 
call  in  and  reserve  time  will  be  given 
the  opportunity  to  speak  first.  The 
Board  Chair  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  condifct  of 
business. 

Transcripts  and  Minutes 

A  meeting  transcript  and  minutes  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC  on  September 
10, 1998. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  98-24699  Filed  9-14-98;  8:45  am] 
BU.UNC  CODE  MSO-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP9S-7S4-000] 

ANR  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

September  10. 1998. 

Take  notice  that  on  September  4, 
1998,  ANR  Pipeline  Company  (ANR), 
500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  in  Docket  No. 


CP98-764-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  operate 
under  the  provisions  of  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  em  existing 
interconnection  in  Texas  County. 
Oklahoma,  that  has  been  constructed 
pursuant  to  Section  311  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA),  all  as^ 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Pursuant  to  Section  311  of  the  NGPA, 
ANR  constructed  an  interconnection  to 
the  facilities  of  Hitch  Enterprises,  Inc., 
facilities  consisted  of  a  2-inch  turbine 
meter,  a  2-inch  insulating  flange,  a  4- 
inch  tap  valve,  and  an  electronic 
measurement  system.  The  cost  of  the 
facilities  was  approximately  $64,000, 
which  was  fully  reimbursed  by  Hitch. 
ANR  delivers  natural  gas  at  this 
intercormection  under  rate  Schedule 
ITS  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1. 

ANR  states  that  the  construction  of 
the  proposed  interconnection  facilities 
will  have  no  effect  on  its  peak  day  and 
annual  deliveries,  that  its  existing  tariff 
does  not  prohibit  additional 
interconnections,  that  deliveries  will  be 
accomplished  without  detriment  or 
disadvantage  to  its  other  customers  and 
that  the  total  volumes  delivered  will  not 
exceed  total  volumes  authorized  prior  to 
this  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
IFR  Doc.  98-24684  Filed  »-14-98;  8:45  am) 

BILUNQ  COOE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-758-0001 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

September  9, 1998. 

Take  notice  that  on  September  2, 
1998,  Columbia  Gas  Transmission 
Corporation  (Columbia  Gas),  12801  Fair 
Lakes  Parkway.  Fairfax,  Virginia  22030- 
1046,  filed  in  Docket  No.  CP98-758-000 
a  request  pursuant  to  Sections  157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216)  for 
authorization  to  abandon  approximately 
0.01  mile  of  2-inch  transmission  Line 
10038  and  appurtenances,  and  one 
point  of  delivery  to  Columbia  Gas  of 
Pennsylvania,  Inc.  (CPA),  all  located  in 
Washington  County,  Pennsylvania. 
Columbia  Gas  makes  such  request  under 
its  blanket  certificate  issued  in  Docket 
No.  CP83-776-000  pursuant  to  Section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  on  open  to  public 
inspection. 

Columbia  Gas  states  that  it  was 
authorized  to  own  and  operate  the 
facilities  proposed  to  the  abandoned  in 
this  proceeding  in  Docket  No.  CP71- 
132-000.  It  is  indicated  that  the  subject 
facilities  have  not  been  used  to  provide 
service  to  CPA  for  more  than  ten  years. 
By  letter  dated  August  10, 1998,  CPA 
advised  Columbia  Gas  it  no  longer  has 
use  for  Columbia  Gas'  Bethlehem  Mines, 
Moore  Shaft  Measuring  Station  No. 
601046,  located  in  Marianna, 
Pennsylvania.  Columbia  Gas  is 
therefore,  proposing  to  abandon  the 
subject  facilities  herein. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  the  intervention  and  pursuant  to 
Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdravra  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 


application  for  authorization  pursuant 

to  Section  7  of  the  Natural  Gas  Act. 

David  P.  Boergers, 

Secretory. 

[FR  Doc.  98-24671  Filed  9-14-98;  8:45  am] 

BILUNG  CODE  8717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP98-757-000] 

Destin  Pipeline  Company,  L.L.C.; 
Notice  of  Request  Und^r  Blanket 
Authorization 

September  10, 1998. 

Take  notice  that  on  September  2, 
1998,  Destin  Pipeline  Company,  L.L.C. 
(Applicant),  Post  Office  Box  2563, 
Birmingham,  Alabama,  35202-2563, 
filed  in  Docket  No.  CP98-757-O00  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
approval  to  construct,  own,  and  operate 
certain  facilities  located  in  Jackson 
County,  Mississippi,  for  the  delivery  of 
natural  gas  to  Chevron  Products 
Company  (Chevron  Products)  vmder 
Applicant's  blanket  certificate  issued  in 
Docket  No.  CP96-65  7-000  and  CP96- 
657-001,  pursuant  to  Section  7(C)  of  the 
Natural  Gas  Act  (NGA),  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Applicant  proposes  to  construct  and 
operate  a  meter  station  consisting  of 
three  ten-inch  orifice  meters  and 
appurtenant  facilities,  including  3.38 
miles  of  sixteen-inch  pipeline  extending 
fi-om  a  point  at  or  near  Mile  Post  79.8 
on  Applicant's  thirty-six-inch  mainline 
to  an  interconnection  with  the  proposed 
meter  station,  electronic  custody 
transfer  equipment,  pressure  control 
regulation  equipment,  and  other 
rappurtenant  facilities.  Applicant  sates 
that  it  will  own  and  operate  the 
proposed  facilities  as  part  of  its  pipeline 
system.  It  is  further  stated  that  the  total 
estimated  cost  of  the  facilities  proposed 
herein  is  $3.5  Million,  which  cost  will 
be  100  percent  borne  by  Applicant. 
Applicant  asserts  that  it  will  provide 
transportation  service  of  10,000  Mcf  per 
Day  to  Chevron  Products  under 
Applicant's  Rate  Schedule  FT-1  and 
that  additional  volumes  of  natural  gas 
may  be  transported  to  the  proposed  new 
delivery  point  frcwn  time  to  time  on 
behalf  of  Chevron  Products  on  an 
intemiptible  basis  pursuant  to 
Applicant's  Rate  Schedule  IT.  Applicant 
fiuther  asserts  that  the  performance  of 


the  transportation  services  for  Chevron 
Products  will  have  no  adverse  impact 
on  Applicant's  peak  day  capabilities 
and  annual  deliveries. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-24682  Filed  9-14-98;  8:45  am] 
BILUNQ  CODE  tTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9a-756-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

September  9, 1998. 

Take  notice  that  on  September  1, 
1998,  El  Paso  Natural  Gas  Company  (El 
Paso),  a  Delaware  corporation,  whose 
mailing  address  is  P.O.  Box  1492,  El 
Paso,  Texas  79978,  filed  in  Docket  No. 
CP98-7  56-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  in  Greenlee 
County,  Arizona,  to  permit  the  firm 
transportation  and  delivery  and  natural 
gas  to  Phelps  Dodge  Morenci,  Inc.,  a 
partially-owned  subsidiary  of  Phelps 
Dodge  Corporation  (Phelps  Dodge 
Morenci),  under  El  Paso's  blanket 
certificate  issued  in  Docket  No.  CP82- 
435-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

El  Paso  states  that  it  provides  firm 
transportation  service  to  Phelps  Dodge 
Morenci  pursuant  to  the  terms  and 
conditions  of  an  existing  Transportation 
Service  Agreement  (TSA)  dated  August 
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16. 1991,  as  amended  and  restated, 
between  El  Paso  and  Phelps  Dodge 
Corporation.  The  TSA  provides  for  the 
firm  transportation  of  Phelps  Dodge 
Corporation's  full  requirements  of 
natural  gas  to  delivery  points  located  in 
Arizona  and  New  Mexico,  including 
two  existing  delivery  points  to  Phelps 
Dodge  Morenci  in  the  Morenci,  Arizona 
Area. 

El  Paso  states  that  Phelps  Dodge 
Morenci  has  informed  El  Paso  that  it 
will  be  installing  two  new  boilers  at  the 
Morenci  location  which  will  require 
additional  gas  volumes  to  be  delivered 
to  Phelps  Dodge  Morenci.  To  facilitate 
the  delivery  of  the  gas  to  Phelps  Dodge 
Morenci,  El  Paso  and  Phelps  Dodge 
Morenci  have  agreed,  pursuant  to  a 
Letter  Agreement  date  June  4, 1998,  tbat 
El  Paso  would  install  a  new  delivery 
point  on  El  Paso's  8V8"  O.D.  Morenci 
Second  Loop  Line  (Line  No.  2083)  in 
Greenlee  County,  Arizona,  hereinafter 
referred  to  as  the  "Phelps  Dodge 
Morenci,  Inc.  DeHvery  Point." 

El  Paso  states  that  the  total  estimated 
cost  of  the  proposed  tap  and  valve 
assembly,  including  respective  overhead 
and  contingency  fees,  is  $28,600.  Phelps 
Dodge  Morenci  will  reimburse  El  Paso 
for  the  costs  related  to  construction  of 
the  proposed  delivery  point.  El  Paso 
will  construct,  own,  operate  and 
maintain  the  tap  and  valve  facilities. 

El  Paso  states  that  construction  and 
operation  of  the  Phelps  Dodge  Morenci, 
Inc.  Delivery  Point  is  hot  prohibited  by 
El  Paso's  existing  Volume  No.  1-A 
Tariff  and  that  El  Paso  has  sufficient 
capacity  to  accomplish  deliveries  of  the 
requested  gas  volumes  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-24672  Filed  9-14-98;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC98-59-000] 

EnerZ  Corporation;  Notice  of  Filing 

September  10. 1998. 

On  September  2, 1998,  EnerZ 
Corporation  (Applicant),  filed  wdth  the 
Federal  Energy  Regulatory  Commission 
an  Application  for  Order  Authorizing 
Disposition  and  Transfer  of  Control 
Over  a  Power  Marketing  Entity  and 
Request  for  Expedited  Consideration 
Pursuant  to  Section  203  of  the  Federal 
Power  Act  and  Part  33  of  the 
Commission's  regulations. 

Applicant  is  a  corporation  organized 
under  the  laws  of  the  State  of  Delaware. 
Applicant  is  a  power  marketing  entity 
formed  to  engage  in  the  wholesale  and 
retail  electric  power  markets  as  a  broker 
and  marketer.  The  proposed  transaction 
involves  the  acquisition  of  all  of  the 
outstanding  common  stock  of  the 
Applicant  by  a  party  to  be  named  at  a 
subsequent  date. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
October  9,  1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
|FR  Doc.  98-24680  Filed  09-14-98;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-752-000] 

Florida  Gas  Transmission  Company 
and  Southern  Natural  Gas  Company; 
Notice  of  Application 

September  9, 1998. 

Take  notice  that  on  August  28, 1998, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston, 


Texas  77002,  and  Southern  Natural  Gas 
Company  (Southern)  1900  Fifth  Avenue 
North,  Birmingham,  Alabama  35303, 
(jointly  referred  to  as  Applicants)  filed 
in  Docket  No.  CP98-75  2-000  a  joint 
application  with  the  Commission,    - 
pursuant  to  Section  7(b)  of  the 
Regulations  for  permission  and  approval 
to  abandon  an  exchange  service  and  to 
abandon  and  remove  a  measurement 
station,  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  open  to 
public  inspection. 

Applicants  state  that  they  exchange 
gas  at  existing  points  of  interconnection 
between  their  facilities  in  Escambia 
County,  Alabama  and  Washington 
Parish,  Louisiana.  The  exchange  was  a 
"no  fee"  exchange  and  gas  deliveries 
were  made  on  an  equivalent  Btu  gas  for 
gas  exchange. 

Applicants  state  that  their  jointly 
owned  3.2-mile  line  in  Escambia 
County,  Alabama,  which  has  gas 
flowing,  has  such  gas  measured  at  the 
discharge  side  of  Exxon  Corporation's 
gas  treatment  plant  and  at  a  station 
located  on  FGT's  30-inch  line.  Because 
of  costly  repairs.  Applicants  agreed  that 
such  stations  are  not  required  (in  view 
of  the  three  miles  which  separates  them) 
and  therefore  propose  to  abandon  such. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  30,  1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  owm  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
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for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergers. 
Secretary. 
IFR  Doc.  98-24669  Filed  9-14-98;  8:45  am) 

MLUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP9S-39e-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  9. 1998. 

Take  notice  that  on  September  3, 
1998,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  effective 
September  17, 1998,  the  following  tariff 
sheets: 

Second  Revised  Sheet  No.  127A 
Fourth  Revised  Sheet  No.  128 
Third  Revised  Sheet  No.  129 
Second  Revised  Sheet  No.  129 A 

FGT  states  that  it  is  filing  to  modify 
Section  13.D  of  the  General  Terms  and 
Conditions  of  its  Tariff  to  provide  that 
each  time  FGT  invokes  an  Alert  Day,  it 
will  post  the  Tolerance  Percentage 
which  would  apply  prior  to  recording 
volumes  in  the  Alert  Day  Account.  Such 
Tolerance  Percentage  will  not  be  less 
than  the  greater  of  2  percent  of 
scheduled  deliveries  or  100  MMBtu,  the 
tolerance  levels  currently  in  effect. 

FGT  states  that,  because  it  believes 
the  proposed  changes  will  benefit  all 
shippers  on  the  system  during  a  time  of 
reduced  flexibility  due  to  a  force 
majeure  event  at  FGT's  CompressOT 
Station  15  on  August  14, 1998,  it  is 
requesting  waiver  of  the  thirty  day 
notice  provisions  to  allow  the  changes 
to  become  effective  on  September  17, 
1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
wiUi  Section  154.210  of  the 


Commission's  Regulations.  Protests  will 

be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings.  ■ 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  98-24679  Filed  9-14-98;  8:45  am) 

BIUJNQ  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Maritimes  and  Norttieast  Pipeline, 
LLC;  Notice  of  Filing 

[Docket  No.  IMG98-15-€0q 

September  9, 1998. 

Take  notice  that  on  September  1, 
1998,  Maritimes  and  Northeast  Pipeline, 
L.L.C.,  (Maritimes)  filed  standards  of 
conduct  under  Order  Nos.  497  et  seq.^ 
and  Order  Nos.  566  et  seq.^ 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion . 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C, 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  C.F.R. 


>  Order  No.  497,  53  FR  22139  (June  14, 1988). 
FERC  Stets.  &  Regs.  1986-1990 1 30.820  (1988): 
Order  No.  497-A.  order  on  rehearing.  54  FR  52781 
(December  22. 1989).  FERC  Stats,  ft  Regs.  1986- 
1990 1 30,868  (1989);  Order  No.  497-B,  order 
extending  sunset  date.  55  FR  53291  (December  28, 
1990),  FERC  Stats,  ft  Regs.  1986-1990  1 30.908 
(1990):  Order  No.  497-C,  order  extending  sunset 
date.  57  FR  9  (January  2. 1992),  FERC  Stats,  ft  Regs. 
1991-1996 1 30.934  (1991),  rehearing  denied.  57  FR 
5815  (February  18,  1992).  58  FERC  161,139  (1992); 
Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part).  969  F.2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date.  57  FR  58978  (December  14,  1992), 
FERC  Stats,  ft  Regs.  1991-1996 1 30.958  (December 
4. 1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  January  4, 1994), 
FERC  StaU.  ft  Regs.  1991-1996 1 30,958  (December 
23, 1993);  Order  No.  497-F,  order  denying 
rehearing  and  granting  clarification.  59  FR  15336 
(April  1, 1994).  66  FERC  161,347  (March  24, 1994); 
and  Order  No.  497-G,  order  extending  sunset  date, 
59  FR  32884  (June  27, 1994),  FERC  Stats,  ft  Regs. 
1991-1996 1 30,996  (June  17, 1994). 

2  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27, 
1994),  FERC  Suts.  ft  Regs.  1991-1996  1 30,997 
(June  17. 1994):  Order  No.  566-A.  order  on 
rehearing.  59  FR  52896  (October  20, 1994),  69  FERC 
161,044  (October  14, 1994);  order  No.  566-B,  order 
on  rehearing.  59  FR  65707  (December  21, 1994),  69 
FERC  161,334  (December  14, 1994). 


385.211  or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  September  24, 1998.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-24675  Filed  9-14-98;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-760-000] 

National  Fuel  Gas  Supply;  Notice  of 
Request  Under  Bianicet  Authorization 

September  10, 1998. 

Take  notice  that  on  September  2, 
1998.  National  Fuel  Gas  Supply 
Corporation  (National  Fuel).  10 
Lafayette  Square,  Buffalo,  New  York 
14203,  filed  in  Docket  No.  CP98-760- 
000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  relocate 
sales  tap  facilities  in  Jefferson  County, 
Pennsylvania,  under  National  Fuel's 
blanket  certificate  issued  in  Docket  No. 
CP83-4-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

National  Fuel  proposes  to  relocate  an 
existing  sales  tap,  Station  T-No.  1330. 
titilized  for  rendering  transportation 
service  to  National  Fuel  Gas 
Distribution  Corporation  (Distribution). 
National  Fuel  states  it  is  necessary  to 
relocate  Station  T-No.  1330  because  the 
line  it  is  currently  located  on.  Line  F- 
97(S),  is  in  a  deteriorated  condition  and 
is  scheduled  for  abandonment.  Station 
T-No.  1330  will  be  moved  from  Line  F- 
97(S)  and  tapped  onto  parallel  Line  F- 
MlOO.  The  new  sales  tap  will  be 
constructed  within  the  existing  station 
site  and  all  facilities  will  be  moved  in 
their  entirety.  Station  T-No.  1330  will 
be  renamed  Station  T-No.  2961. 
Estimated  cost  of  relocating  this  station 
is  $100,000. 

National  Fuel  states  the  quantity  of 
gas  to  be  delivered  through  the 
proposed  facility  is  approximately  120 
Mcf/hour  with  a  maximum  capacity  of 
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approximately  183  Mcf/hour.  National 
Fuel  states  that  the  proposed  service 
will  have  a  minimal  impact  on  its  peak 
day  and  annual  deUveries  and  that 
National  Fuel's  FERC  Gas  Tariff  does 
not  prohibit  the  addition  of  new  sales 
taps  or  delivery  points.  The  volumes  to 
be  delivered  at  the  proposed  station  will 
be  within  the  certificated  entitlements 
of  National  Fuel's  customer. 
Distribution. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawrn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers. 
Secretary. 

[FR  Doc.  98-24683  Filed  9-14-98;  8:45  am] 
BILUNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-202-002] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

September  9, 1998. 

Take  notice  that  on  September  4, 
1998,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1  Substitute  Eighth 
Hevised  Sheet  No.  319  and  Original 
Sheet  No.  319A,  to  be  effective 
September  1, 1998. 

Natural  states  that  the  purpose  of  this 
fiUng  is  to  comply  with  Ordering 
Paragraph  (B)  of  the  Commission's  order 
issued  August  31, 1998  in  Docket  Nos. 
RP98-202-001  (Order).- The  Order 
accepted  Eighth  Revised  Sheet  No.  319 
filed  July  24, 1998  in  Docket  No.  RP98- 
202-001  subject  to  the  condition  that 
Natural  modify  its  proposed  tariff 
language  such  that:  1)  the  net 
cumulative  amoimt  of  any  future 
Production  Zone  adjustments 
reallocated  to  the  Midwest  Zone  cannot 
exceed  $25,000,  after  allowances  for  any 


Production  Zone  amounts  credited  to 
the  Midwest  Zone  and  2)  natural  will 
reinstate  its  Production  Zone  Account 
No.  858  surcharge,  with  respect  to  the 
excess,  if  the  net  cumulative 
reallocation  amoimt  exceeds  $25,000. 
Natural  states  that  the  instant  filing  was 
made  to  reflect  the  required 
modifications. 

Natural  requests  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  Substitute  Eighth 
Revised  Sheet  No.  319  and  Original 
Sheet  No.  319A  to  become  effective 
September  1, 1998  consistent  with  the 
Order. 

Natural  states  that  copies  of  the  filing 
have  been  mailed  to  Natural's 
customers,  interested  state  regulatory 
agencies  and  all  parties  set  out  on  the 
official  service  list  in  Docket  No.  RP98- 
202. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

(FR  Doc.  98-24677  Filed  9-14-98;  8:45  am] 
BILLING  COOE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-4052-O0q 

Niagara  Mohawl(  Power  Corporation; 
Notice  of  Filing 

September  10, 1998. 

Take  notice  that  on  August  24. 1998. 
Niagara  Mohawk  Power  Corporation 
<NMPC).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Network  Integration 
Transmission  Service  Agreement  and  an 
executed  Network  Operating  Agreement 
between  NMPC  and  Green  Island  Power 
Authority.  The  Network  Integration 
Transmission  Service  Agreement  and 
Network  Operating  Agreement  specifies 
that  Green  Island  Power  Authority  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  NMPC's  Open  Access 


Transmission  Tariff  as  filed  in  Docket 
No.  0A96-194-000.  This  Tariff,  filed 
with  FERC  on  July  9, 1996,  will  allow 
NMPC  and  Green  Island  Power 
Authority  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  provide  network  integration 
transmission  service  for  Green  Island 
Power  Authority. 

NMPC  requests  an  effective  date  of 
July  1, 1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Pubhc  Service 
Commission  and  Green  Island  Power 
Authority. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  and 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
September  18,  1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-24686  Filed  9-14-98;  8:45  am)  . 

BtLUNG  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-4050-000] 

Niagara  Mohawk  Power  Corporation; 
Notice  of  Filing 

September  10, 1998. 

Take  notice  that  on  August  24, 1998, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Network  Integration 
Transmission  Service  Agreement  and  an 
executed  Network  Operating  Agreement 
between  T'lMPC  and  Village  of 
Richmondville.  The  Network  Integration 
Transmission  Service  Agreement  and 
Network  Operating  Agreement  specifies 
that  Village  of  Richmondville  has  signed 
on  to  and  has  agreed  to  the  terms  and 
conditions  of  NMPC's  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000.  This  Tariff,  filed 
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with  FERC  on  July  9,  1996.  will  allow 
NMPC  and  Village  of  Richmondville  to 
enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  network  integration 
transmission  service  for  Village  of 
Richmondville. 

NMPC  requests  an  effective  date  of 
July  1.  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  New  York  State  Public  Service 
Commission  and  Village  Richmondville. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
September  18, 1998.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 

Secretary.  ' 

(FR  Doc.  9a-24687  Filed  9-14-98;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-759-O00] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

September  9,  1998. 

Take  notice  that  on  September  2, 
1998,  Northern  Natural  Gas  Company, 
(Northern),  1111  South  103rd  Street, 
Omaha.  Nebraska  68103,  filed  in  Docket 
No.  CP98-753-000  a  request  pursuant  to 
Sections  157.205  and  157.216  (b)  of  the 
Commission's  Regulations  and 
Northern's  blanket  certificate  issued  at 
Docket  No.  CP82-401-O00  for 
authorization  to  construct  and  operate  a 
new  delivery  point  in  Freeborn  County, 
Minnesota  for  deliveries  to  Agri 
Resources  D/B/A  Exol  (Exol),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Nothern  states  that  it  requests  to 
construct  and  operate  a  new  delivery 


point  for  firm  service  to  Exol  under 
currently  effective  throughput 
agreements.  It  is  also  stated  that  Exol 
would  provide  firm  service  to  a  new 
facility  in  Albert  Lea,  Minnesota.  The 
proposed  volumes  to  be  delivered  to 
Exol  are  1,600  MMBtu  on  peak  days  and 
584,000  MMBtu  on  an  annual  basis.  It 
is  further  stated  that  the  total  cost  of  the 
facility  will  be  $198,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
835.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-24670  Filed  9-14-98;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-753-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

September  9, 1998. 

Take  notice  that  on  August  28, 1998, 
Northern  Natural  Gas  Company, 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68103,  filed  in  Docket 
No.  CP98-753-000  a  request  pursuant  to 
Sections  157.205  and  157.216  (b)  of  the 
Commission's  Regulations  and 
Northern's  blanket  certificate  issued  at 
Docket  No.  CP82^01-000  for 
authorization  to  construct  and  operate  a 
new  delivery  point  in  Beadle  County, 
South  Dakota  for  deliveries  to 
Northwestern  Public  Service  Company 
(NVVPS),  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  it  requests  to 
construct  and  operate  a  new  delivery 
point  to  NVVPS  under  currently  effective 
throughput  agreements.  It  is  also  stated 
that  Northern  would  provide  2,450 


MMBtu  on  peak  days  and  299,000 
MMBtu  on  an  annual  basis  to  NVVPS. 
NVVPS  has  requested  the  facility  to 
provide  gas  volumes  to  residential  and 
commercial  users.  It  is  further  stated 
that  the  total  cost  of  the  facility  will  be 
$70,000  and  will  be  reimbursed  by 
NVVPS. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary.. 
(FR  Doc.  98-24673  Filed  9-14-98;  8:45  am) 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1981-010  Wisconsin] 

Oconto  Electric  Cooperative;  Notice  of 
Intent  to  Conduct  Scoping  Meetings 
and  Site  Visit 

September  10, 1998. 

Oconto  Electric  Cooperative  (OEC) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  on  February  25,  1998,  for  a 
new  minor  license  for  the  existing  Stiles 
Project  (P-1981).  The  1,000  kilowatt 
project  is  located  in  the  township  of 
Stiles,  Oconto  County,  Wisconsin,  on 
the  Oconto  River. 

Scoping  Meetings 

The  Commission  staff  will  conduct 
two  scoping  meetings  on  September  21 
and  22, 1998,  for  the  preparation  of  an 
environmental  assessment  (EA), 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969,  as  amended  (42 
U.S.C.  Section  4321  et  seq.). 

Federal  and  state  resource  agencies, 
nongovemmefttal  organizations,  and 
other  interested  parties  are  invited  to 
attend  one  or  both  of  the  meetings,  and 
to  assist  the  Commission  staff  in 
identifying  the  scope  of  environment 
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issues  that  should  be  analyzed  in  the 
EA.  The  times  and  locations  of  these 
meetings  are  as  follows: 

Evening  Scoping  Meeting 

Date:  September  21,  1998 
T/me.From  7:00 p.m.  to  10:00  p.m. 
Location:  OEC  office 
Address:  7479  REA  Road,  Oconto  Falls, 
.Wisconsin 

Morning  Scoping  Meeting 

Date:  September  22,  1998 

Time:  From  9:00  a.m.  to  12:00  p.m. 

Location:  OEC  office 

Address:  7479  REA  Road.  Oconto  Falls, 

Wisconsin 

Scoping  Document  1  (SDl),  which 
outlines  the  proposed  project, 
alternatives,  environmental  issues,  EA 
outline  and  schedule,  and  a  request  for 
information,  will  be  mailed  to  the 
parties  on  the  Commission's  mailing  list 
for  the  project.  Copies  of  SDl  will  also 
be  available  at  the  scoping  meetings. 

Site  Visit 

On  Monday,  September  21, 1998,  OEC 
and  the  Commission  staff  will  conduct 
a  project  site  visit  beginning  at  1:00  p.m. 
All  interested  parties  are  invited  to 
attend.  All  participants  should  meet  at 
OEC's  office,  located  at  7479  REA  Road, 
Oconto  Falls,  Wisconsin.  All 
participants  are  responsible  for  their 
own  transportation  to  the  site. 
Questions  about  the  site  visit  can  be 
directed  to  Mr.  Tony  Anderson,  of  OEC, 
at  (920) 846-2816. 

Objectives 

The  objectives  of  the  scoping 
meetings  are  to:  (1)  summarize  the 
environmental  issues  tentatively 
identified  for  analysis  in  the  EA;  (2) 
solicit  from  the  meeting  participants  all 
available  information,  especially 
quantified  data,  on  the  resources  at 
issues;  and  (3)  encourage  statements 
from  experts  and  the  public  on  issues 
that  should  be  analyzed  in  the  EA. 

Meeting  Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceedings  on  the  Stiles  Project. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  identify 
themselves  for  the  record.  Speaking 
time  allowed  for  individuals  will  be 
determined  before  each  meeting,  based 
on  the  number  of  persons  wishing  to 
speak  and  the  approximate  amount  of 
time  available  for  the  session,  but  all 
speakers  will  be  provided  at  least  five 
minutes  to  present  their  views. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 


issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meetings.  In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  until  October 
22, 1998.  All  filings  should  contain  an 
original  and  eight  copies,  and  must 
clearly  show  at  the  top  of  the  first  page, 
"Stiles  Hydroelectric  Project,  FERC  No. 
1981-010". 

For  further  information,  please 
contact  either  Mr.  Tony  Anderson  at 
(920)  846-2816  or  Ms.  Patti  Leppert- 
Slack  at (202)  219-2767. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-24685  Filed  9-14-98;  8:45  am) 

BtLUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC98-60-000] 

PG&E  Energy  Services,  Energy 
Trading  Corporation;  PG&E  Energy 
Services  Corporation;  Notice  of  Filing 

September  10, 1998. 

Take  notice  that  on  September  4, 
1998,  PG&E  Energy  Services.  Energy 
Trading  Corporation  and  PG&E  Energy 
Services  Corporation  submitted  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  for  authority  to 
merge  PG&E  Energy  Services.  Energy 
Trading  Corporation  into  PG&E  Energy 
Services  Corporation  and  to  transfer  any 
jurisdictional  faciUties.  The  proposed 
transaction  is  described  more  fully  in 
the  application,  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

The  application  states  that  at  the 
conclusion  of  the  merger,  PG&E  Energy 
Services,  Energy  Trading  Corporation,  a 
wholly  owrned  subsidiary  of  PG&E 
Energy  Corporation,  a  wholly  owmed 
subsidiary  of  PG&E  Energy  Services 
Corporation  would  cease  to  exist. 
Thereafter.  PG&E  Energy  Services 
Corporation  would  perform  the  power 
marketing  functions  currently 
performed  by  PG&E  Energy  Services. 
Energy  Trading  Corporation.  The 
application  declares  that  the  proposed 
transaction  will  not  affect  jurisdictional 
facilities,  rates  or  services. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 


and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  October  9, 
1998.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-24681  Filed  9-14-98;  8:45  ami 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OR98-24-000] 

Tesoro  Alaska  Petroleum  Company  v. 
Amerada  Hess  Pipeline  Corporation, 
ARCO  Transportation  Alaska,  inc.,  BP 
Pipelines  (Alaska)  Inc.,  Exxon  Pipeline 
Company,  Mobil  Alaska  Pipeline 
Company,  Phillips  Alaska  Pipeline 
Corporation,  and  Unocal  Pipeline 
Company;  Notice  of  Complaint 

September  9, 1998. 

Take  notice  that  on  August  20, 1998, 
pursuant  to  sections  1(5),  3(1),  9, 13(1) 
and  15(1)  of  the  Interstate  Commerce 
Act  (ICA),  49  U.S.C.  App.  §§  1(5),  3(1). 
9, 13(1)  and  15(1),  Sections  42.06.370, 
42.06.380,  and  42.06.410  of  the  Alaska 
Pipeline  Act  the  regulations  of  the 
Commission  under  18  CFR  part  343,  and 
the  regulations  of  the  Alaska  Public 
Utilities  Commission  (APUC),  3  AAC 
§§48.100,  48.130,  Tesoro  Alaska 
Petroleum  Company  (Tesoro)  tendered 
for  filing  a  complaint  and  request  for 
investigation  concerning  the  current 
Trans  Alaska  Pipfeline  System  (TAPS) 
Quality  Bank  methodology  and,  in 
particular,  the  lawfulness  of  the  values 
prescribed  for  naphtha  and  vacuum  gas 
oil  under  such  methodology. 

Tesoro  requests  initiation  of  formal 
proceedings,  including  concurrent  trail 
type  hearings  before  the  FERC  and 
APUC,  to  investigate  the  lawfulness  of 
the  values  assigned  to  the  naphtha  and 
VGO  cuts  under  the  current 
methodology. 

Tesoro  states  that  it  is  a  shipper  on 
TAPS  and  owns  and  operates  a  refinery 
in  Kenai,  Alaska.  Tesoro  competes  with 
other  TAPS  shippers,  particularly 
MAPCO  and  Petro  Star,  in  the  marketing 
and  sale  of  refined  products  within 
Alaska  and  elsewhere.  To  the  extent, 
therefore,  the  Quality  Bank  payments 
for  the  refinery  return  streams  and  other 
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heavy  streams  are  artificially 
suppressed,  Tesoro  asserts  that  MAPCO, 
Petro  Star  and  other  shippers  are 
subsidized  and  Tesoro  is  competitively 
disadvantaged.  For  these  reasons, 
Tesoro  states  that  it  has  since  1988 
actively  participated  in  the  Quality 
Bank  proceedings,  including  those  in 
Docket  No.  OR96-14,  to  ensure  that  the 
various  TAPS  streams,  including  the 
refinery  return  streams,  are  accurately 
valued.  On  May  29,  1998,  the  presiding 
judge  issued  an  initial  decision  in 
Docket  No.  OR96-14  (83  FERC  1 63,011) 
dismissing  the  Exxon  Company,  U.S.A. 
complaint  at  issue  there,  and  held  that 
Tesoro's  issues  were  thereby  rendered 
moot,  but  that  Tesoro  was  free  to  file  its 
own  complaint. 

Based  upon  the  testimony  and 
exhibits  of  Tesoro's  witness  in  Docket 
No.  OR96-14,  Tesoro  now  seeks  to 
modify  the  valuation  procedure  for 
naphtha  by:  (i)  eliminating  single 
market  pricing  in  favor  of  using  both 
West  Coast  prices;  (ii)  valuing  West 
Coast  naphtha  as  a  function  of  the  price 
of  gasoline  on  the  West  Coast  in 
recognition  of  the  primary  use  of 
naphtha  on  the  West  Coast:  and  (iii) 
adjusting  the  values  of  the  naphtha  cuts 
of  the  various  TAPS  streams  to  account 
for  differences  in  N  +  A  content.  Tesoro 
further  proposes  that  the  value  of  VGO 
by  market-appropriate  and,  to  that  end, 
requests  adoption  of  the  OPIS  quote  for 
West  Coast  high-sulfur  VGO  for  West 
Cost  VGO. 

Finally,  Tesoro  suggests  that  the 
Commission  reinstate  the  procedural 
schedule  in  Docket  No.  OR96-14,  as 
such  schedule  existed  when  the 
presiding  judge  terminated  that 
proceeding  and  invited  Tesoro  to  file  its 
own  compliant.  Tesoro  states  that  the 
answering  evidence  filed  in  Docket  No. 
OR96-14  could  be  incorporated  as  part 
of  the  record  in  this  complaint 
proceeding,  and  a'new  date  set  for  the 
filing^of  rebuttal  evidence,  with  a 
hearing  date  no  later  than  45  days 
thereafter.  Tesoro  asserts  this  avoids 
having  to  start  ft-om  "square  one". 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.W.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214, 
385.211.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
21,  1998.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection.  Answers 

to  this  complaint  shall  be  due  on  or 

before  September  21, 1998. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  98-24676  Filed  9-14-98;  8:45  am] 

BILUNO  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  2299-040  and  -042] 

Tur1ocl(  and  Modesto  irrigation 
Districts;  Notice  of  Application  to 
Amend  License 

September  9, 1998. 

By  letter  dated  March  6. 1998,  the 
U.S.  Army  Corps  of  Engineers  (Corps) 
requested  the  Commission  modify 
article  38  of  the  license  for  the  Don 
Pedro  Project,  No.  2299.  Consultation 
among  the  Turlock  and  Modesto 
Irrigation  Districts  (licensees)  and  the 
Corps  resulted  in  a  joint  request,  filed 
on  August  14, 1998,  to  amend 
subparagraph  (a)  of  article  38.  The 
licensee  requests  the  paragraph  be 
amended  to  read: 

Article  38(a).  Flows  below  La  Grange 
bridge  may  be  altered  by  the  licensees  at  any 
time  in  connection  with  the  operation  of  the 
project  for  flood  control  piuposes  or  other 
emergencies  provided  that,  if  such  flood 
control  operations  are  required,  flows  shall 
be  made  to  meet  the  requirements  of  the  U.S. 
Army  Corps  of  Engineer's  approved  Water 
Control  Plan,  Water  (Flood)  Control  Diagram, 
and  Emergency  Spillway  Release  Diagram  or 
an  approved  deviation  from  these 
documents.  The  licensees  shall  take 
reasonable  measures  to  insure  that  releases 
from  the  project  do  not  cause  the  flow  in  the 
Tuolumne  River  at  the  Modesto  gage  to 
below  Dry  Creek  to  exceed  9,000  cfs  unless 
otherwise  agreed  to  by  the  Corps  of 
Engineers.  After  flood  control  criteria  within 
the  reservoir  have  been  met,  the  licensees 
shall  reduce  the  releases  from  the  project  as 
soon  as  it  is  reasonably  practicable. 

Please  submit  any  comments  on  the 
request  within  30  days  from  the  date  of 
this  notice.  Any  comments,  conclusions, 
or  recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation.  Please  affix 
Project  No.  2299-042  on  all  filings. 

Comments,  protests  and  requests  to 
intervene  may  be  made  in  accordance 
with  the  following  paragraphs. 

Comments,  Protests,  or  Motions  to 
Intervente — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 


requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protest,  or  motions  to  intervene  must  be 
received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title  "COMMENT", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments— Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-24668  Filed  9-14-98;  8:45  am] 


BILUNQ  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP98-^97-000| 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Request  for 
Waiver 

September  9, 1998. 

Take  notice  that  on  September  3, 
1998,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  a  request  for  a  one-time  waiver  of 
Section  7  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  and  footnote  A  to 
the  Notices  of  Cturently  Effective  Rates 
for  Rate  Schedule  FS-1. 
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Williston  Basin  states  that  it  is 
seeking  the  requested  waiver  so  that  it 
can  rescind  a  $61,905.32  fuel 
reimbursement  bill  sent  to  Montana- 
Dakota  Utilities  Co.,  which  resulted 
from  Montana-Dakota's  failure  to  cycle 
contractually  required  quantities  of  its 
storage  gas.  The  under-cycling  was  due 
to  the  extremely  warm  weather 
experience  during  the  1997-98  winter 
heating  season. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,. Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
September  16, 1998.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make, 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 

IFR  Doc.  98-24674  Filed  9-14-98;  8:45  am) 
BILUNO  cooE  srir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-395-000] 

Young  Gas  Storage  Company,  Ltd.; 
Notice  of  Tariff  Filing 

September  9, 1998. 

Take  notice  that  on  September  2, 
1998,  Young  Gas  Storage  Company,  Ltd. 
(Young),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  in 
attached  Appendix  A  to  the  filing,  to  be 
efiective  October  5, 1998. 

Young  states  the  Commission 
authorized  it  to  develop,  construct  and 
operate  an  underground  storage  facility 
to  provide  open  access  storage  service  in 
an  order  that  was  issued  June  22, 1994 
in  Docket  No.  CP93-54 1-000  and  001. 
As  the  field  approaches  full 
development.  Young  states  it  is 
proposing  changes  to  its  Original 
Volume  No.  1  Tariff  to  more  accurately 
match  the  field's  actual  capabilities. 
Young  states  it  is  proposing  to  add  a 
Reservoir  Integrity  Inventory  Limit  that 
defines  the  upper  safe  limit,  such  that 
the  field  may  be  operated  to  its  design 


maximum  inventory  while  maintaining 
control  over  the  expansion  of  the  gas 
bubble. 

Young  also  states  it  is  proposing  to 
adjust  the  original  design  parameters  for 
the  Maximum  Daily  Withdrawal 
Quantity  and  the  Available  Daily 
Withdrawal  Quantity,  such  that  they 
will  more  accurately  match  the  field 
capabilities. 

Young  states  it  is  also  proposing  to  (i) 
revise  the  definition  of  Maximum  Daily 
Withdrawal  Quantity  to  allow  Young  to 
shut-in  the  field  at  or  about  the  end  of 
the  injection  cycle  in  order  to  perform 
reservoir  management,  measurement, 
and  assessment  functions;  (ii)  remove 
rates  that  were  effective  during  years  1 
through  3  of  development;  (iii)  allowing 
customers  more  flexibility  to  maintain  a 
higher  level  of  gas  in  storage  at  the  end 
of  the  withdrawal  season;  (iv)  and 
change  the  assumed  Btu  per  cubic  foot 
in  the  definition  of  Average  Thermal 
content  of  gas  in  storage. 

Young  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  98-24678  Filed  9-14-98:  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL98-72-000,  et  al.] 

Clarksdale  Public  Utilities  Commission 
V.  Entergy  Services,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

September  8, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Clarksdale  Public  Utilities 
Commission  v.  Entergy  Services,  Inc., 
as  agent  for  Entergy  Arkansas,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  Entergy  New  Orleans, 
Inc.,  and  Entergy  Gulf  States,  Inc.      ___ 

(Docket  No.  EL98-72-OOOI 

Take  notice  that  on  August  25, 1998, 
the  Clarksdale  Public  Utilities 
Commission  of  the  City  of  Clarksdale, 
Mississippi  tendered  for  filing  a 
complaint  against  Entergy  Services,  Inc. 
as  agent  for  Entergy  Arkansas,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  Entergy  New  Orleans, 
Inc.,  and  Entergy  Gulf  States,  Inc.  for 
violations  of  the  Federal  Power. 

Comment  date:  October  8,  1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Clarksdale  Public  Utilities 
Commission  v.  Entei^gy  Services,  Inc., 
as  agent  for,  Entergy  Arkansas,  Inc., 
Entei:gy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  Entergy  New  Orleans, 
Inc.,  and  Entei^gy  Gulf  States,  Inc. 

[Docket  No.  EL98-73-000) 

Take  notice  that  on  August  25, 1998, 
the  Clarksdale  Public  Utilities 
Commission  of  the  City  of  Clarksdale, 
Mississippi  tendered  for  filing  a 
complaint  and  request  for  investigation 
against  Entergy  Services,  Inc.  as  agent 
for  Entergy  Arkansas,  Inc.,  Entergy 
Louisiana,  Inc.,  Entergy  Mississippi, 
Inc.,  Entergy  New  Orleans,  Inc.,  and 
Entergy  Gulf  States,  Inc.  for  violations  of 
the  Federal  Power. 

Comment  date:  October  8, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Duke  Power  Company 

[Docket  No.  ER97-2398-003J 
Take  notice  that  on  September  2, 

1998,  Duke  Energy  Corporation 

tendered  for  filing  its  compliance  filing 

in  the  above-reference  docket. 

Comment  date:  September  22, 1998, 

in  accordance  with  Standard  Paragraph 

E  at  the  end  of  this  notice. 

4.  EnerZ  Corporation 

[Docket  No.  ER96-3064-0091 

On  September  2, 1998,  EnerZ 
Corporation  (EnerZ),  filed  with  the 
Federal  Energy  Regulatory  Commission, 
a  notice  of  a  change  in  circumstances 
described  in  the  original  application  of 
EnerZ  for  blanket  authorizations  and 
approvals  to  make  sales  of  electric 
energy  and  capacity  at  market-based 
rates. 

EnerZ  is  a  corporation  organized 
under  the  laws  of  the  State  of  Delaware. 
FJnerZ  is  a  power  marketing  entity 
formed  to  engage  in  the  wholesale  and^ 
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retail  electric  power  markets  as  a  broker 
and  marketer. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  The  Detroit  Edison  Company 

(Docket  No.  ER97-4215-0011 

Take  notice  that  on  September  2, 
1998,  The  Detroit  Edison  Company  filed 
an  amended  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  September  22. 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  The  Detroit  Edison  Company 

(Docket  Nos.  ER97-441(M)01  and  ER97- 
4411-001] 

Take  notice  that  on  September  2,    " 
1998,  The  Detroit  Edison  Company  filed 
an  amended  refund  report  in  the  above- 
referenced  dockets. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  The  Detroit  Edison  Company 

(Docket  Nos.  ER9»-201-O01  and  ER9fr-202- 
001] 

Take  notice  that  on  September  2, 
1998,  The  Detroit  Edison  Company  filed 
amended  refund  reports  in  the  above- 
referenced  dockets. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  El  Segundo  Power,  LLC  and  Long 
Beach  Generation,  LLC 

(Docket  Nos.  ER9&-2971-003  and  ER98- 
2972-003] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  August  11, 1998  El  Segundo 
Power,  LLC  filed  certain  information  as 
required  by  the  Commission's  July  10, 
1998,  order  in  Docket  No.  ER98-2971- 
000. 

On  August  11, 1998,  Long  Beach 
Generation,  LLC  filed  certain 
information  as  required  by  the 
Commission's  July  10, 1998,  order  in 
Docket  No.  ER98-2972-000. 

9.  Carolina  Power  &  Light  Company 

(Docket  No.  ER98-3220-0011 

Take  notice  that  on  September  2, 
1998,  Carolina  Power  &  Light  Company 
filed  a  refund  report  as  Ordered  by  the 
Commission  in  Docket  No.  ER98-322D- 
000. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 


and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Union  Electric  Company 

(Docket  No.  ER98-4440-0001 

Take  notice  that  on  September  2, 
1998,  Ameren  Services  Company 
(Ameren),  tendered  for  filing  Service 
Agreements  for  Market  Based  Rate 
Power  Sales  between  Ameren  and 
Arkansas  Electric  Cooperative 
Corporation,  Central  Illinois  Light 
Company,  Dayton  Power  &  Light 
Company,  Duke/Louis  Dreyfus,  L.L.C., 
Duke  Power  Company,  Kansas  City 
Power  &  Light  Company,  Louisville  Gas 
&  Electric  Company,  Missouri  Public 
Service  Company,  Oklahoma  Gas  & 
Electric  Company,  Oklahoma  Municipal 
Power  Authority.  PP&L,  Inc.,  City  of 
Sikeston,  Board  of  Municipal  Utilities, 
and  Wisconsin  Power  &  Light  Company. 
Ameren  asserts  that  the  purpose  of  the 
Agreements  is  to  permit  Ameren  to 
make  sales  of  capacity  and  energy  at 
market  based  rates  to  the  parties 
pursuant  to  Ameren's  Market  Based 
Rate  Power  Sales  Tariff  filed  in  Docket 
No.  ER  98-3285. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Kansas  City  Power  &  Light  Co. 

(Docket  No.  ER98-4454-O00I 

Take  notice  that  on  September  2, 
1998,  Kansas  City  Power  &  Light 
Company  (KCPL),  tendered  for  filing  an 
executed  Non-Firm  Point-To-Point 
Transmission  Service  Agreement  dated 
August  6, 1998,  between  KCPL  and 
PG&E  Energy  Trading. 

KCPL  proposes  an  effective  date  of 
August  18, 1998,  and  requests  waiver  of 
the  Commission's  notice  requirement. 
This  Agreement  provides  for  the  rates 
and  charges  for  Non-Firm  Transmission 
Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888-A  in  Docket  No. 
OA97-636. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Kansas  City  Power  &  Light  Co. 

(Docket  No.  ER98-4455-0001 

Take  notice  that  on  September  2, 
1998,  Kansas  City  Power  &  Light 
Company  (KCPL),  tendered  for  filing  an 
executed  Short-Term  Firm  Point-To- 
Point  Transmission  Service  Agreement 


dated  August  6, 1998,  between  KCPL 
and  PG&E  Energy  Trading. 

KCPL  proposes  an  effective  date  of 
August  18, 1998  and  requests  a  waiver 
of  the  Commission's  notice  requirement 
to  allow  the  requested  effective  date. 
This  Agreement  provides  for  the  rates 
and  charges  for  Short-term  Firm 
Transmission  Service. 

hi  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888-A  in  Docket  No.  OA97- 
636-000. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Ameren  Services  Company 

(Docket  No.  ER9a-44  56-000] 

Take  notice  that  on  September  2, 
1998,  Ameren  Services  Company  (ASC), 
tendered  for  filing  a  Service  Agreement 
for  Market  Based  Rate  Power  Sales 
between  ASC  and  Electric 
Clearinghouse,  Inc.  (ECI).  ASC  asserts 
that  the  purpose  of  the  Agreement  is  to 
permit  ASC  to  make  sales  of  capacity 
and  energy  at  market  based  rates  to  EQ 
pursuant  to  Ameren's  Market  Based 
Rate  Power  Sales  Tariff  filed  in  Docket 
No.  ER  98-3285. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Cinergy  Services,  Inc. 

(Docket  No.  ER98-4457-000I 

Take  notice  that  on  September  2, 
1998,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  an  executed  Firm 
Point-To-Point  Transmission  Service 
agreement,  imder  Cinergy's  Open 
Access  Transmission  Service  Tariff  (the 
Tariff),  entered  into  between  Cinergy 
and  Duke/Louis  Dreyfus  L.L.C.  (DID). 

Cinergy  is  requesting  an  effective  date 
of  August  15, 1998. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Florida  Power  &  Light  Company 

(Docket  No.  ER98-4458-0001 

Take  notice  that  on  September  2, 
1998,  Florida  Power  &  Light  Company 
(FPL),  tendered  for  filing  an  executed 
service  agreement  with  Aquila  Power 
Corporation  for  Short-Term  Firm  Point- 
To-Point  Transmission  Service  under 
FPL's  Open  Access  Transmission  Tariff. 

FPL  requests  an  effective  date  of  July  1, 
1998. 

FPL  states  that  this  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  regulations. 
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Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  El  Paso  Energy  Marketing  Co. 

(Docket  No.  ER98-4459-0O0J 

Take  notice  that  on  September  2, 
1998,  El  Paso  Energy  Marketing 
Company,  tendered  for  filing  a  Notice  of 
Succession  of  Electric  Rate  Schedule 
No.  1,  with  a  proposed  effective  date  of 
October  1,1998. 

Comment  date:  September  22. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  EI  Paso  Marketing  Services  Co. 

(Docket  No.  ER98-4460-000) 

Take  notice  that  on  September  2, 
1998^  El  Paso  Marketing  Services 
Company,  tendered  for  filing  a  Notice  of 
Termination  of  Electric  Rate  Schedule 
No.  1,  with  a  proposed  effective  date  of 
September  1, 1998. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Commonwealth  Edison  Company 

(Docket  No.  ER98-446l7^)00] 

Take  notice  that  on  September  2, 
1998,  Commonwealth  Edison  Company 
(ComEd),  submitted  for  filing  an 
executed  Short-Term  Firm  Service 
Agreement  with  Virginia  Power  (VAP), 
and  an  executed  Non-Firm  Service 
Agreements  with  Elwood  Energy  LLC 
(EE),  and  GEN-SYS  Energy  (GSE),  under 
the  terms  of  ComEds  Open  Access 
Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
August  10, 1998  for  the  service 
agreements  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  on 
VAP,  EE,  GSE  and  the  Illinois 
Commerce  Commission. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Duke  Electric  Transmission,  a 
division  of  Duke  Energy  Corporation 

(Docket  No.  ER9S-4462-O00] 

Take  notice  that  on  September  2, 
1998,  Duke  Electric  Transmission,  a 
division  of  Duke  Energy  Corporation 
(Ehike),  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  Duke  and  Public  Service 
Electric  and  Gas  Company  (PSE&G), 
dated  as  of  July  14, 1998. 

Duke  requests  an  effective  date  of 
August  24, 1998. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


20.  Duke  Energy  Ccuporation 

(Docket  No.  ER98-4463-0001 

Take  notice  that  on  September  2, 
1998,  Duke  Energy  Corporation  (Duke 
Energy),  filed  a  Notice  of  Cancellation  of 
Duke  Energy  Corporation  FERC  Electric 
Rate  Schedule  No.  284  and  [hike  Energy 
Corporation  FERC  Electric  Rate 
Schedule  No.  289;  a  Notice  of 
Cancellation  of  Nantahala  Power  and 
Light  Company  FERC  Electric  Rate 
Schedule  No.  5;  and  a  Notice  of 
Succession  of  Duke  Energy  to  the  rate 
schedules  of  Nantahala  Power  and  Light 
Company. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

21.  Virginia  Electric  and  Power  Co. 

(Docket  No.  ER98-4468-0001 

Take  notice  that  on  September  2, 
1998,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  the  Service  Agreement  between 
Virginia  Electric  and  Power  Company 
and  Constellation  Energy  Source  under 
the  FERC  Electric  Tariff  (Second 
Revised  Volume  No.  4),  which  was 
accepted  by  order  of  the  Commission 
dated  August  13,  1998  in  Docket  No. 
ER98-3771-000.  Under  the  tendered 
Service  Agreement,  Virginia  Power  will 
provide  services  to  Constellation  Energy 
Source  under  the  rates,  terms  and 
conditions  of  the  applicable  Service 
Schedules  included  in  the  Tariff. 

Virginia  Power  requests  an  effective 
date  of  September  2,  1998.  . 

Copies  of  the  filing  were  served  upon 
Constellation  Energy  Source,  the 
Vii^inia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

22.  Virginia  Electric  and  Power  Co. 

(Docket  No.  ER98-^471-000] 

Take  notice  that  on  September  2, 
1998,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  an  executed  Service  Agreement 
for  Non-Firm  Point-to-Point 
Transmission  Service  with 
Commonwealth  Edison  Company  imder 
the  Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  dated  July  14, 1997. 
Under  the  tendered  Service  Agreement, 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customers  imder  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  September  2, 1998. 


Copies  of  the  filing  were  served  upon 
Commonwealth  Edison  Company,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  September  22. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

23.  Upper  Peninsula  Power  Company 

(Docket  No.  ES98-4  7-000) 

Take  notice  that  on  August  31, 1998. 
Upper  Peninsula  Power  Company  filed 
an  application  under  FPA  Sec.  204  for 
authority  to  issue  up  to  $18  million  of 
unsecured  promissory  short-notes 
outstanding  at  any  one  time,  to  be 
issued  on  or  before  October  1,  2000. 

Comment  date:  September  28, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

24.  Southern  Company  Services,  Inc. 

(Docket  No.  OA96-27-O021 

Take  notice  that  on  August  15, 1997, 
Southern  Company  Services,  Inc. 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  September  22.  1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

25.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  OA96-47-001J 

Take  notice  that  on  August  12, 1997, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

26.  Sooth  Carolina  Electric  ft  Gas 
Company 

(Docket  No.  OA96-49-002] 

Take  notice  that  on  August  15, 1997, 
South  Carolina  Electric  &  Gas  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

27.  Kentacky  Utilities  Company 

(Docket  No.  OA96-193-002] 

Take  notice  that  on  August  15. 1997, 
Kentucky  Utilities  Company  tendered 
for  filing  its  compliance  filing  in  the 
above-referenced  docket. 

Comment  date:  September  22, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
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motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergera, 
Secretary. 
(FR  Doc.  98-24636  Filed  9-14-98;  8:45  am) 

BHJJNQ  CODE  «717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Performance  Review  Board 
Member 

September  9, 1998. 

Section  4314(c)  of  Title  5,  United 
States  Code  requires  that  notices  of 
appointment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Register.  The  following  persons 
have  been  appointed  to  serve  on  the 
Performance  Review  Board  standing 
register  for  the  Federal  Energy 
Regulatory  Commission: 

Shelton  M.  Cannon 

Kevin  P.  Madden 

Christie  L.  McGue 

Rebecca  F.  Schaffer 

Douglas  W.  Smith 

David  P.  Bbergers, 

Secretary. 

[FR  Doc.  98-24667  Filed  9-14-98;  8:45  am) 

MUJNQ  CODE  SZIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-1 40272;  FRL-6028-9] 

Access  to  Confidential  Business 
Information  by  Solutions  By  Design, 
inc. 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  authorized  Solutions 
By  Design,  Incorporated  (SBD),  of 
Vienna,  Virginia,  access  to  information 


which  has  been  submitted  to  EPA  under 
all  sections  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 
DATES:  Access  to  confidential  data 
submitted  to  EPA  occurred  as  a  result  of 
an  approved  interim  waiver  dated  July 
6, 1998,  which  requested  granting 
Solutions  By  Design,  Incorporated 
immediate  access  to  TSCA  CBI.  This 
interim  waiver  was  necessary  to  allow 
SBD  to  provide  professional,  non- 
personal  support  in  the  area  of  technical 
assistance  for  workflow  analysis  among 
the  applications  designated  for  Lotus 
Notes  development,  and  application 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St.,  SW.,  Washington.  DC 
20460,  (202)  554-1404.  TDD:  (202)  554- 
0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  GS-35F-4717G, 
contractor  SBD,  8603  Westwood  Center 
Drive,  Suite  300.  Vienna,  VA,  wdll  assist 
the  Office  of  Pollution  Prevention  and 
Toxics  in  designing  and  developing 
Lotus  Notes  applications;  provide 
documentation  for  workflow  analysis 
among  the  applications  designated  for 
Lotus  Notes;  and  applications 
development. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  GS-35F-4717G,  SBD 
will  require  access  to  CBI  submitted  to 
EPA  imder  all  sections  of  TSCA  to 
perform  successfully  the  duties 
specified  under  the  contract.  Contractor 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under  all 
sections  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
SBD  access  to  these  CBI  materials  on  a 
need-to-know  basis  only.  All  access  to 
TSCA  CBI  under  this  contract  will  take 
place  at  EPA  Headquarters. 

SBD  will  be  authorized  access  to 
TSCA  CBI  at  EPA  Headquarters  only, 
under  the  EPA  TSCA  Confidential 
Business  Information  Security  Manual. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30,  2001. 

SBD  personnel  have  signed 
nondisclosure  agreements  and  have 
been  briefed  on  appropriate  security 


procedures  before  they  were  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  September  1, 1998. 

Allan  S.  Abramson, 

Director,  Information  Management  Division. 
Office  of  Pollution  and  Prevention  and 
Toxics. 

[FR  Doc.  98-24737  Filed  9-14-98;  8:45  amj 

BILLING  CODE  tStO-60-F 

FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting;  Farm  Credit 
Administration  Board;  Special  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  September  17, 
firom  9:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board.  (703)  883- 
4025,  TDD  (703)  883-4444. 

ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  ptuts  will  be  closed  to  the  public. 
In  order  to  increase  the  accessibility  to 
Board  meetings,  persons  requiring 
assistance  should  make  arrangements  in 
advance.  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

—August  11, 1998  (Open  and  Closed) 

B.  Report 

— Farm  Credit  System  Building 
Association  C^arterly  Report 

C.  New  Business 
— Regulation 

—Leasing  Authorities  [12  CFR  Parts 
614.  616,  618,  and  621] 
(Reproposed  Rule) 

Closed  Session  * 

D.  Report 

1.    OSMO  Report 


*  Session  closed — exempt  pursuant  to  5  U.S.C. 
S52b(c)(8),  (9).  and  (10). 


Federal  Register/ Vol.  63,  No.  178/Tiiesday,  September  15,  1998 /Notices 


49355 


2.    OGC  Litigation  Update 

Dated:  September  11. 1998. 
Floyd  Fidiian, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  98-24811  Filed  9-11-98;  8:45  am] 
BILUNQ  CODE  670S-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  0MB  for 
Review  and  Approval. 

September  9, 1998. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quaUty,  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  15, 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  Usted  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications,  Room 
234. 1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
0MB  Approval  Number:  3060-0470. 


Title:  47  CFR  Sections  64.901-64.903, 
"Allocation  of  Cost,"  "Cost  Allocation 
Manual,"  "RAO  Letters  19  and  26" 
(Formerly  titled,  "Computer  III  Remand 
Proceedings:  Bell  Operating  Company 
Safeguards;  and  Tier  1  LEC  Safeguards") 
CC  Docket  No.  90-623. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  18. 

Estimated  Time  Per  Response:  300 
hours/filing  (approximately  2  filings 
annually). 

Frequency  of  Response:  Annually  and 
on  occasion  reporting  requirements. 

Total  Annual  Burden:  10,800  hours. 

Cost  to  Respondents:  $0. 

Needs  and  Uses:  Section  64.903  (a) 
requires  Local  Exchange  Carriers  (LECs) 
with  annual  operating  revenues  equal  to 
or  above  the  indexed  revenue  threshold 
as  defined  in  47  CFR  32.9000  to  file  a 
cost  allocation  manual  containing  the 
information  specified  in  Section  64.903 
(a)  (l)-(6).  Section  64.903  (b)  requires 
that  carriers  update  their  cost  allocation 
manuals  annually,  except  that  changes 
to  the  cost  apportionment  table  and  to 
the  description  of  time  reporting 
procedures  must  be  filed  at  least  15  days 
before  the  carrier  plans  to  implement 
the  changes.  The  cost  allocation  manual 
is  reviewed  by  the  FCC  to  ensure  that  all 
costs  are  properly  classified  between 
regulated  and  nonregulated  activity. 
Uniformity  in  the  CAMs  will  help 
improve  the  joint  cost  allocation 
process.  In  addition,  this  imiformity 
will  give  the  Commission  greater 
reliability  in  financial  data  submitted  by 
the  carriers  through  the  Automated 
Reporting  Management  Information 
System  (ARMIS). 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  98-24662  Filed  9-14-98;  8:45  am] 

BILLING  CODE  S712-10-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting  Thursday, 
September  17, 1998 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  September  17, 1998,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  856,  at  1919  M  Street,  NW., 
Washington,  DC. 


Item  No.,  Bureau,  Subject 

1 — Common  Carrier — ^Title:  Truth-in- 
Billing  and  Billing  Format.  Summary: 
The  Commission  will  consider  action 
concerning  truth-in-billing  for  tele- 
communications carriers. 

2 — Common  Carrier— Title:  1998 
Biennial  Regulatory  Review  - 
Streamlined  Contributor  Reporting 
Requirements  Associated  with 
Administration  of 
Telecommunications  Relay  Service, 
North  American  Nimibering  Plan, 
Local  Number  Portability,  and 
Universal  Service  Support 
Mechanisms.  Summary:  The 
Conunission  wrill  consider  action 
concerning  consoUdation  of  the  forms 
used  to  collect  data  from  common 
carriers. 

3 — ^Mass  Media — ^Title:  Amendment  of 
Parts  1,  21  and  74  to  Enable 
Multipoint  Distribution  Service  and 
Instructional  Television  Fixed  Service 
Licensees  to  Engage  in  Fixed  Two- 
Way  Transmissions  (MM  Docket  No. 
97-217,  RM-9060).  Summary:  The 
Commission  will  consider  action  to 
permit  MDS  and  ITFS  licensees 
increased  flexibility  to  provide 
enhanced  services  including  two-way 
digital  technology;  streamline  the 
application  process  for  those  services; 
and  the  service  requirements  for  ITFS 
licensees  in  a  digital  environment. 

4 — Wireless  Telecommunications — 
Title:  Biennial  Regulatory  Review  ~ 
Amendment  of  Parts  0, 1, 13,  22,  24, 
26,  27,  80,  87,  90,  95,  97,  and  101  of 
the  Commission's  Rules  to  Facilitate 
the  Development  and  Use  of  the 
Universal  Licensing  System  in  the 
Wireless  Telecommunications 
Services  (WT  Docket  No.  98-20);  and 
Amendment  of  the  Amateur  Service 
Rules  to  Authorize  Visiting  Foreign 
Amateur  Operators  to  Operate 
Stations  in  the  United  States  (WT 
Docket  No.  96-188).  Summary:  The 
Commission  will  consider 
consolidating,  revising  and 
streamlining  its  rules  governing 
application  procedures  for  radio 
services  licensed  by  the  Wireless 
Teleconununications  Bureau. 

5 — International — ^Title:  Redesignation 
of  the  17.7-19.7  GHz  Frequency  Band, 
Blanket  Licensing  of  Satellite  Earth 
Stations  in  the  17.7-20.2  GHz  and 
27.5-30.0  GHz  Frequency  Bands,  and 
the  Allocation  of  Additional 
Spectrum  in  the  17.3-17.8  GHz  and 
24.75-25.25  GHz  Frequency  Bands  for 
Broadcast  Satellite-Service  Use  (RM's 
-  9005  and  9118).  Summary:  The 
Commission  v^ll  consider  proposals 
to:  1)  redesignate  portions  of  the  17.7- 
19.7  GHz  band;  2)  blanket  license 
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certain  satellite  earth  stations  in  the 
17.7-20.2  GHz  and  27.5-30.0  GHz 
bands;  and  3)  allocate  additional 
spectrum  in  the  17.3-17.8  GHz  and 
24.75-25.25  GHz  frequency  bands  for 
broadcast  Satellite  Service  (BSS)  use. 

6 — Cable  Services— Title:  Closed 
Captioning  and  Video  Description  of 
Video  Programming;  and 
Implementation  of  Section  305  of  the 
Telecommunications  Act  of  1996  and 
Video  Programming  Accessibility 
(MM  Docket  No.  95-176).  Summary: 
The  Commission  will  consider  action 
concerning  closed  captioning 
requirements  for  video  programming. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500;  TTY  (202)  418-2555. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  (ITS,  Inc.)  at  (202)  857-3800;  fax 
(202)  857-3805  and  857-3184;  or  TTY 
(202)  293-8810.  These  copies  are 
available  in  paper  format  and  ahemative 
media,  including  large  print/typ)e; 
digital  disk;  and  audio  tape.  ITS  may  be 
reached  by  e-mail:  its — 
inc@ix.netcom.com.  Their  Internet 
address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/www.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770.  Audio  and  video  tapes  of  this 
meeting  can  be  purchased  from  Infocus, 
341  Victory  Drive,  Hemdon,  VA  20170, 
telephone  (703)  834-0100;  fax  (703) 
834-0111. 

Dated  September  10, 1998. 
Federal  Communications  Commission. 
Magaiie  Roman  Salat, 
Secretary. 
[PR  Doc.  98-24779  Filed  9-11-98;  11:08  am] 

BILUNO  CODE  S712-01-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

September  8, 1998. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No. :  3060-041 1. 

Expiration  Date:  02/28/99. 

Title:  Procedures  for  Formal 
Complaints  Filed  Against  Common 
Carriers. 

Form  No.:  FCC  Form  485. 

Respondents:  Business  or  other  for- 
profit  entities,  including  small  business; 
not-for-profit  institutions;  state,  local  or 
tribal  government,  individuals  or 
households. 

Estimated  Annual  Burden:  5645 
respondents;  2.95  hours  per  response 
(avg.);  16,677  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $63,000. 

Frequency  of  Response:  On  occasion, 
third  party  disclosure,  recordkeeping. 

Description:  Sections  206  to  209  of  the 
Coirununications  Act  of  1934,  as 
amended  provide  the  statutory 
framework  for  our  current  rules  for 
resolving  formal  complaints  filed 
against  common  carriers.  Section  208(a) 
authorizes  complaints  by  any  person 
"complaining  of  einything  done  or 
omitted  to  be  done  by  any  common 
carrier"  subject  to  the  provisions  of  the 
Act.  Section  208(a)  specifically  states 
that  "it  should  be  the  duty  of  the 
Commission  to  investigate  the  matters 
complained  of  in  such  manner  and  by 
such  means  as  it  shall  deem  proper."  In 
the  Second  Report  and  Order  issued  in 
CC  Docket  No.  96-238,  the  Commission 
makes  certain  changes  in  the  rules  for 
formal  complaints  filed  against  common 
carriers  to  make  them  move  more 
quickly.  Information  filed  pursuant  to 
47  CFR  1.720  et  seq.  is  provided  either 
with  or  in  response  to  a  formal 
complaint  to  determine  whether  or  not 
there  has  been  a  violation  of  the 
Coirununications  Act  of  1934,  as 
amended,  or  the  Commission's  Rules  or 


Orders.  Affected  respondents  are 
complainants  and  potential  defendant 
common  carriers.  Obligations  to 
respond:  required  to  obtain  or  retain 
benefits.  Following  is  a  listing  of  new  or 
modified  collections  contained  in  the 
Second  Report  and  Order: 


No.  of 

re- 
spond- 
ents 

In  hours 

Title 

Est.  time 

Total 

per  re- 

annual 

spondent 

burden 

a.  Requests  foe 

inclusion  on 

accelerated 

docket 

300 

0.5 

150 

b.  Pleadings  ...» 

80 

4 

320 

c.  Automatic 

document 

production  re- 

quirements .... 

80 

20  < 

1,600 

d.  Discovery  

80 

20 

1.600 

e.  Status  con- 

ference   

80 

3 

240 

f.  Proposed  find- 

ings of  fact 

J 

and  conclu- 

sions of  law  .. 

80 

5 

400 

g.  Mlnitrial  sut>- 

missions 

80 

3 

240 

h.  Minitrial  tran- 

script   

80 

10 

800 

i.  Applications 

for  review  of 

staff  decisions 

20 

15 

300 

Total  Annual  Burden:  5650  (for  new 
and/or  modified  collections  only).  Total 
annual  burden  for  all  collections 
approved  under  this  control  number: 
16,677  hours. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  D.C.  20554. 

Federal  Communications  Commission. 

Magaiie  Roman  Salas, 

Secretary. 

(FR  Doc.  98-24666  Filed  9-14-98;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY  . 

[FEMA-1240-OR1 

North  Carolina;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMIMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
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Carolina  (FEMA-1240-DR),  dated 
August  27, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  September  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
September  1, 1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  he  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directora  te. 

[FR  Doc.  98-24701  Filed  9-14-98;  8:45  am] 
WLUNQ  CODE  Srit-OZ-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1240-DR] 

North  Carolina;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina,  (FEMA-1240-DR),  dated 
August  27, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  September  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  27, 1998: 

Bertie,  Bladen,  Camden,  Chowan,  Columbus, 
Craven,  Cumberland,  Duplin,  Greene, 
)ones,  Lenoir,  Martin.  Pasquotank. 
Perquimans,  Pitt,  Robeson,  Sampson, 
Tyrrell,  Washington  and  Wayne  Counties 
for  Individual  Assistance. 


(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  arc  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  98-24702  Filed  9-14-98;  8:45  am] 

BILLING  CODE  CTIS-tt-P 


FEDERAL  EMERGENCY 
MANAGEMENT AGENCY 

[FEMA-123»-OR] 

Texas;  Amendment  No.  4  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas 
(FEMA-123»-DR),  dated  August  26, 
1998,  and  related  determinations. 

EFFECTIVE  DATE:  August  31,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 

Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  August 
31, 1998. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numt>ers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  98-24700  Filed  9-14-98:  8:45  am) 

BILUNG  CODE  6718-02-P 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  9, 
1998. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Afi'airs 
Officer)  600  Atlantic  Avenue,  Boston. 
Massachusetts  02106-2204: 

1 .  Peoples  Heritage  Financial  Group, 
Inc.,  Portland,  Maine;  to  merge  with  SIS 
Bancorp.  Inc.,  Springfield, 
Massachusetts,  and  thereby  indirectly 
acquire  Springfield  Institution  for 
Savings,  Springfield,  Massachusetts, 
and  Glastonbury  Bank  &  Trust 
Company,  Glastonbury,  Connecticut. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  London  Financial  Corporation, 
London,  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Citizens  Loan  &  Savings  Company, 
London,  Ohio,  which  will  convert  to  a 
commercial  bank  and  operate  as  The 
Citizens  Bank  of  London,  London,  Ohio. 

C.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
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230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1413: 

1.  Century  Bancshares,  Inc.,  Schaller. 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  State  Bank  of  Schaller. 
Schaller,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  10, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-24718  Filed  9-14-98;  8:45  am] 
MIXINQ  CODE  aaio-oi-F 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Margers  of  Banic  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
98-23792)  published  on  pages  47499 
and  47500  of  the  issue  for  Tuesday, 
September  8, 1998. 

Under  the  Federal  Reserve  Bank  of 
Atlanta  heading,  the  entry  for  SunTrust 
Banks,  Inc.,  Atlanta,  Georgia,  is  revised 
to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  SunTrust  Banks,  Inc.,  Atlanta, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Crestar  Financial 
Corporation,  Richmond,  Virginia,  and 
thereby  indirectly  acquire  Crestar  Bank, 
Richmond,  Virginia.  In  addition, 
Applicant  seeks  approval  to  acquire  an 
option  to  purchase  19.9  percent  of  the 
voting  shares  of  Crestar.  The  option 
would  expire  upon  consummation  of 
the  acquisition. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
the  nonbanking  subsidiaries  of  Crestar, 
including  Crestar  Securities 
Corporation,  Richmond,  Virginia,  and 
thereby  engage  in  the  following 
nonbanking  activities:  extending  credit 
and  servicing  loans,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y,  providing 
leasing  services,  pursuant  to  § 
225.28(b)(3)  of  Regulation  Y,  in 
providing  financial  and  investment 
advisory  services,  pursuant  to  § 
225.28(b)(6)  of  Regulation  Y,  providing 
agency  transactional  services  for 
customer  investments,  pursuant  to  § 
225.28(b)(7)  of  Regulation  Y, 
underwriting  and  dealing  in  certain 
government  obligations  and  money 
market  instruments,  pursuant  to  § 
225.28(b)(8)  of  Regulation  Y,  engaging 
in  sales  of  fixed  rate  and  variable 
annuities  and  life  insurance  on  an 
agency  basis,  pursuant  to  §§ 
225.28(b)(ll)(iv)  and  225.28(b)(ll)(vii) 


of  Regulation  Y,  and  undervmting  and 
dealing  in.  to  a  limited  extent,  certain 
municipal  revenue  bonds.  1-4  family 
mortgage-related  securities,  consumer 
receivable-related  securities,  and 
commercial  paper,  pursuant  to  Crestar 
Financial  Corporation,  83  Federal 
Reserve  Bulletin  512  (1997).  and  other 
Board  Orders. 

In  addition.  Notificant  proposes  to 
engage  through  Crestar  Insurance 
Agency.  Richmond.  Virginia,  in  the 
activity  of  acting  as  an  insurance  agency 
that  provides  life  and  property/casualty 
insurance  coverage  as  agent  for  both 
individuals  and  businesses,  pursuant  to 
§§  225.28(b)(ll)(iv)  and 
225.28(b)(ll)(vii)  of  Regulation  Y;  to 
engage  through  Crestar  Community 
Development  Corporation,  Richmond, 
Virginia,  in  community  development 
activities,  pursuant  to  §  225.28(b)(12)of 
Regulation  Y;  to  operate  an  electronic 
funds  transfer  network  and  engage  in 
data  processing  and  management 
consulting  activities  by  acquiring  5.7 
percent  of  Honor  Technologies,  fiic, 
Maitland,  Florida,  pursuant  to  §§ 
225.28(b)(9)  and  225.28(b)(14)  of 
Regulation  Y,  respectively. 

The  comment  period  regarding  this 
application  has  been  extended  to 
October  6,  1998. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  10, 1998 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-24720  Filed  9-14-98;  8:45  am] 

BILUNQ  CODE  <210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nont>anking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  5  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  30, 1998. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

I.  State  Street  Corporation,  Boston, 
Massachusetts;  to  acquire  ADP 
Financial  Information  Services,  Inc.. 
Jersey  City,  New  Jersey,  and  thereby 
engage  in  financial  data  processing 
activities,  pursuant  to  §  225.2B(b)(14)  of 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street,  Cleveland,  Ohio  — ~, 
44101-2566: 

1.  Second  Bancorp  Incorporated, 
Warren,  Ohio;  to  acquire  The  Trumbull 
Savings  and  Loan  Company,  Warren, 
Ohio,  and  thereby  engage  in  operating  a 
savings  association,  pursuant  to  § 
225.28(b)(4)(ii)  of  Reflation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  10, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-24719  Filed  9-14-98;  8:45  aip) 
BnXMQ  CODE  «10-01-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE;  11:00  a.m.,  Monday, 

September  21, 1998. 

PUkCE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
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announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  September  11, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-24856  Filed  &-11-98;  3:49  pm] 

BILUNQ  CODE  SZIO-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Diseases  Transmitted  Through  the 
Food  Supply 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  HHS. 
ACTION:  Notice  of  annual  update  of  list 
of  infectious  and  communicable 
diseases  that  are  transmitted  through 
handling  the  food  supply  and  the 
methods  by  which  sudi  diseases  are 
transmitted. 

summary:  Section  103(d)  of  the 
Americans  with  Disabilities  Act  of  1990, 
PubUc  Law  101-336,  requires  the 
Secretary  to  publish  a  list  of  infectious 
and  communicable  diseases  that  are 
transmitted  through  handling  the  food 
supply  and  to  review  and  update  the  list 
annually.  The  Centers  for  Disease 
Controland Prevention  (CDC)  published 
a  final  list  on  August  16, 1991  (56  FR 
40897)  and  updates  on  September  8, 
1992  (57  FR  40917);  January  13, 1994 
(59  FR  1949);  August  15, 1996  (61  FR 
42426);  and  September  22, 1997  (62  FR 
49518-9).  The  final  list  has  been 
reviewed  in  light  of  new  information 
and  has  been  revised  as  set  forth  below. 
EFFECTIVE  DATE:  September  15,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Morris  E.  Potter,  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road,  NE.,  Mailstop  A-38, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-2206. 

SUPPLEMENTARY  INFORMATION:  Section 
103(d)  of  the  Americans  with 
Disabilities  Act  of  1990, 42  U.S.C. 
§  12113(d),  requires  the  Secretary  of 
Health  and  Human  Services  to: 
1.  Review  all  infectious  and 
commimicabie  diseases  which  may  be 
transmitted  through  handling  the  food 
supply; 


2.  Publish  a  list  of  infectious  and 
communicable  diseases  which  are 
transmitted  through  handling  the  food 
supply; 

3.  Publish  the  methods  by  which  such 
diseases  are  transmitted;  and, 

4.  Widely  disseminate  such 
information  regarding  the  list  of 
diseases  and  their  modes  of  i^, 
transmissibility  to  the  general  public.  "■' 

Additionally,  the  list  is  to  be  updated 
annually.  Since  the  last  publication  of 
the  list  on  September  22,  1997  (62  FR 
49518),  new  information  has  been 
reviewed.  Two  reports  on  probable 
transmission  of  Cryptosporidium 
parvum  by  infected  food  workers  form 
the  basis  for  adding  it  to  the  list  of 
infectious  and  communicable  diseases. 
As  is  true  for  two  other  parasitic 
foodbome  pathogens,  Giardia  lamblia 
and  Taenia  solium,  transmission  of 
Cryptosporidium  parvum  from  infected 
food  workers  through  contamination  of 
food  is  believed  to  be  imcommon; 
therefore,  Cryptosporidium  parvum  is 
being  added  to  Part  n.  In  addition, 
Norwalk  and  Norwalk-like  viruses, 
previously  listed  in  Part  I,  are  now 
identified  as  Caliciviruses. 

I.  Pathogens  Often  Transmitted  by  Food 
Contaminated  by  Infected  Persons  Who 
Handle  Food,  and  Modes  of 
Transmission  of  Such  Pathogens 

The  contamination  of  raw  ingredients 
from  infected  food-producing  animals 
and  cross-contamination  during 
processing  are  more  prevalent  causes  of 
foodbome  disease  than  is  contamination 
of  foods  by  persons  with  infectious  or 
contagious  diseases.  However,  some 
pathogens  are  frequently  transmitted  by 
food  contaminated  by  infected  persons. 
The  presence  of  any  one  of  the 
following  signs  or  symptoms  in  persons 
who  handle  food  may  indicate  infection 
by  a  pathogen  that  could  be  transmitted 
to  others  through  handling  the  food 
supply:  diarrhea,  vomiting,  open  skin 
sores,  boils,  fever,  dark  urine,  or 
jaimdice.  The  failure  of  food-handlers  to 
wash  hands  (in  situations  such  as  after 
using  the  toilet,  handling  raw  meat, 
cleaning  spills,  or  carrying  garbage,  for 
example),  wear  clean  gloves,  or  use 
clean  utensils  is  responsible  for  the 
foodbome  transmission  of  these 
pathogens.  Non-foodbome  routes  of 
transmission,  such  as  from  one  person 
to  another,  are  also  major  contributors 
in  the  spread  of  these  pathogens. 
Pathogens  that  can  cause  diseases  after 
an  infected  person  handles  food  are  the 
following: 

Calicivimses  (Norwalk  and  Norwalk- 
like  viruses) 
Hepatitis  A  virus 
Salmonella  typhi 


Shigella  species 
Staphylococcus  aureus 
Streptococcus  pyogenes 

II.  Pathogens  Occasionally  Transmitted 
by  Food  Contaminated  by  Infected 
Persons  Who  Handle  Food,  But  Usually 
Transmitted  by  Contamination  at  the 
Source  or  in  Food  Processing  or  by 
Non-foodbome  Routes 

Other  pathogens  are  occasionally 
transmitted  by  infected  persons  who 
handle  food,  but  usually  cause  disease 
when  food  is  intrinsically  contaminated 
or  cross-contaminated  during  processing 
or  preparation.  Bacterial  pathogens  in 
this  category  often  require  a  period  of 
temperature  abuse  to  permit  their 
multiplication  to  an  infectious  dose 
before  they  will  cause  disease  in 
consimiers.  Preventing  food  contact  by 
persons  who  have  an  acute  diarrheal 
illness  will  decrease  the  risk  of 
transmitting  the  following  pathogens: 

Campylobacter  jejuni 
Cryptosporidium  paivum 
Entamoeba  histolytica 
Enterohemorrhagic  Escherichia  coli 
Enterotoxigenic  Escherichia  coli 
Giardia  lamblia 
Nontyphoidal  Salmonella 
Rotavirus 
Taenia  solium 
Vibrio  cholerae  01 
Yersinia  enterocolitica 
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Dated:  September  9, 1998. 
Thena  M .  Durham, 

Acting  Associate  Director  for  Management 
and  Operations  Centers  for  Disease  Control 
and  Prevention JCDC). 
(FR  Doc.  98-24660  Filed  9-14-98;  8:45  am] 

BILUNO  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dmg  Administration 
[Docket  No.  98F-0749] 

Rohm  and  Haas  Co.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Rohm  and  Haas  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  the  ion  exchange  resin, 
methylacrylate-divinyl  benzene 
diethylene  glycol  divinyl  ether 
terpolymer  to  treat  water  and  aqueous 
foods  without  limits  on  the  conditions 
of  use.  and  with  a  specification  for 
dimethylaminopropylamine,  an 
impurity  in  the  ion  exchange  resin. 
FOfl  FURTHER  INFORMATION  CONTACT: 
James  C.  Wallwork.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),Food  and  Drug  Administration.  200 
C  St.  SW..  Washington.  DC  20204.  202- 
418-3078. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8A4609)  has  been  filed  by 
Rohm  and  Haas  Co..  100  Independence 
Mall  West.  Philadelphia.  PA  19106- 
2399.  The  petition  proposes  to  amend 
the  food  additive  regulations  in  §  173.25 
Ion  exchange  resins  (21  CFR  173.25)  to 
provide  for  the  safe  use  of  the  ion 
exchange  resin,  methylacrylate-divinyl 
benzene  diethylene  glycol  divinyl  ether 
terpolymer.  identified  in  §  173.25(a)(16), 
to  treat  water  and  aqueous  foods  as 
described  in  §  173.25(b)(2),  without 
limits  on  the  conditions  of  use,  and  with 
a  specification  for 
dimethylaminopropylamine,  an 
impurity  in  the  ion  exchange  resin. 

The  agency  has  determined  under  21 
CFR  25.32(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  eifect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


Dated:  August  31. 1998. 
Laura  M.  Taranlino, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

(FR  Doc.  98-24626  Filed  9-14-98;  8:45  am] 

BILUNO  CODE  41«M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute: 
Opportunities  for  Cooperative 
Research  and  Development 
Agreements  (CRADAs)  for  the 
Development  and  Evaluation  of 
Chemokine  or  Chemokine  Receptor 
Neutralizing  Antibodies  for  Their  Anti- 
Angiogenic  Effects  and  Potential  as 
Treatments  for  Cancer 

agency:  National  Institutes  of  Health, 
PHS,  DHHS. 

ACTION:  Notice  of  opportunities  for 
cooperative  research  and  development 
agreements. 

summary:  Pursuant  to  the  Federal 

Technology  Transfer  Act  of  1986  (FTTA, 
15  U.S.C.  §  3710;  Executive  Order  12591 
of  April  10, 1987  as  amended  by  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995).  the  National 
Cancer  Institutes  (NCI)  of  the  National 
Institutes  of  Health  (NIH)  of  the  Public 
Health  Service  (PHS)  of  the  Department 
of  Health  and  Human  Services  (DHHS) 
seeks  Cooperative  Research  and 
Development  Agreements  (CRADAs) 
with  pharmaceutical  or  biotechnology 
companies. 

Any  CRADA  for  the  biomedical  use  of 
this  technology  will  be  considered.  The 
CRADAs  would  have  an  expected 
duration  of  one  (1)  to  five  (5)  years.  The 
goals  of  the  CRADAs  include  the  rapid 
publication  of  research  results  and 
timely  commerciahzation  of  products, 
diagnostics  and  treatments  that  result 
from  the  research.  The  CRADA 
Collaborators  will  have  an  option  to 
negotiate  the  terms  of  an  exclusive  or 
nonexclusive  commercialization  license 
to  subject  inventions  arising  under  the 
CRADAs. 

ADDRESSES:  Proposals  and  questions 
about  this  CRADA  opportunity  may  be 
addressed  to  Dr.  Thomas  M.  Stackhouse, 
Technology  Development  & 
Commercialization  Branch,  National 
Cancer  Institute-Frederick  Cancer 
Research  and  Development  Center,  P.O. 
Box  B,  Frederick,  MD  21702-1201. 
Telephone:  (301)  846-5465.  Facsimile: 
(301) 846-6820. 


EFFECTIVE  DATE:  Organizations  must 
submit  a  confidential  proposal  summary 
preferably  one  page  or  less,  to  NCI  on 
or  before  September  29. 1998. 
Guidelines  for  preparing, full  CRADA 
proposals  will  be  communicated  shortly 
thereafter  to  all  respondents  with  whom 
initial  confidential  discussions  will 
have  established  sufficient  mutual 
interest. 
SUPPLEMENTARY  INFORMATION: 

Technology  Available 

Recent  publications  show  inhibition 
of  angiogenic  factors  such  as 
Interleukin-8  (IL-8)  and  another 
chemotactic  cytokine  GRO,  reduce  the 
growth  of  melanomas  by  interfering 
with  the  angiogenic  effects  of  these 
tumors.  DHHS  scientists  are  working 
toward  the  identification  and  evaluation 
of  other  chemokines  with  angiogenic 
effects  such  as  SDF-lalpha.  DHHS 
would  like  to  test  the  effect  of 
neutralizing  antibodies  to  these 
chemokines  and  chemokine  receptors 
on  the  growth,  in  animal  models,  of 
human  tumors  such  as  breast,  prostate 
or  lung.  Publications  outlining  these 
developments  are  available  on  request, 
and  descriptions  of  other  (unpublished) 
advances  can  be  obtained  under  a 
Confidential  Disclosure  Agreement. 

DHHS  now  seeks  collaborative 
arrangements  to  test  and  develop  such 
potential  therapeutic  antibodies.  The 
successful  CRADA  collaborator  will 
provide  expertise  and  experience  in  the 
preparation  of  totally  humanized  anti- 
chemokine  or  anti-chemokine  receptor 
antibodies,  and  will  provide  sufficient 
quantities  of  the  humanized  antibodies 
to  complete  the  studies  to  be  outlined 
under  the  Research  Plan  of  the  CRADA. 
NCI  and  the  CRADA  collaborator  wall 
perform  tests  using  these  humanized 
antibodies  in  various  combinations, 
including  combinations  with  other  anti- 
tumor biologicals.  such  as  humanized 
antibodies  to  epidermal  growth  factor 
receptors,  which  are  known  to  have 
some  anti-tumor  activity.  The 
Cooperative  Research  and  Development 
Agreement  (CRADA)  will  provide  for 
distribution  of  intellectual  property 
rights  developed  under  the  Agreement. 
CRADA  aims  will  include  rapid 
publication  of  research  results  as  well  as 
timely  exploitation  of  any  commercial 
opportimities. 

The  role  of  the  National  Cancer 
Institute  in  this  CRADA  will  include, 
but  not  be  limited  to: 

1.  Providing  intellectual,  scientific, 
and  technical  expertise  and  experience 
related  to  chemokines  and  chemokine 
receptors  to  the  research  project. 

2.  Planning  and  conducting  some  of 
the  research  studies  in  cell  lines  and 
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animal  models  and  interpreting  research 
results. 

3.  Publishing  research  results. 

The  role  of  the  CRADA  Collaborator 
may  include,  but  not  be  limited  to: 

1.  Providing  significant  intellectual, 
scientific,  and  technical  expertise  or 
experience  to  the  research  project. 

2.  Planning  research  studies  and 
interpreting  research  results. 

3.  Providing  samples  of  the  subject 
compounds  to  test,  optimize  and 
develop  for  their  anti-angiogenic  and 
anti-tumor  potential. 

'4.  Providing  technical  and/or 
financial  support  to  facilitate  scientific 
goals  and  for  further  design  of 
applications  of  the  technology  outlined 
in  the  agreement. 

5.  Publishing  research  results. 

Selection  criteria  for  choosing  the 
CRADA  Collaborator  may  include,  but 
not  be  limited  to: 

1.  The  ability  to  collaborate  with  NCI 
on  the  research  and  development  of  this 
technology.  This  ability  can  be 
demonstrated  through  experience  and 
expertise  in  this  or  related  areas  of 
technology  indicating  the  ability  to 
contribute  intellectually  to  ongoing 
research  and  development. 

2.  The  demonstration  of  adequate 
resources  to  perform  the  research  and 
development  of  this  technology  (e.g. 
facilities,  persoimel  and  expertise)  and 
accomplish  objectives  according  to  an 
appropriate  timetable  to  be  outlined  in 
the  CRADA  Collaborator's  proposal. 

3.  the  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research  and  development  of  this 
technology,  as  outlined  in  the  CRADA 
Collaborator's  proposal. 

4.  The  demonstration  of  expertise  in 
the  commercial  development  and 
production  of  products  related  to  this 
area  of  technology. 

5.  The  level  of  financial  support  the 
CRADA  Collaborator  will  provide  for 
CRADA-related  Government  activities. 

6.  The  willingness  to  cooperate  with 
the  National  Cancer  Institute  in  the 
timely  publication  of  research  results. 

7.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulations  relating 
to  human  subjects,  and  all  PHS  policies 
relating  to  the  use  and  care  of  laboratory 
animals. 

8.  The  willingness  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  distribution 
of  patent  rights  to  CRADA  inventions. 
Generally,  the  rights  of  ownership  are 
retained  by  the  organization  that  is  the 
employer  of  the  inventor,  with  (1)  the 
grant  of  a  license  for  research  and  other 
Government  purposes  to  the 
Government  when  the  CRADA 


Collaborator's  employee  is  the  sole 
inventor,  or  (2)  the  grant  of  an  option  to 
elect  an  exclusive  or  nonexclusive 
license  to  the  CRADA  Collaborator 
when  the  Government  employee  is  the 
sole  inventor. 

Dated:  September  4,  1998. 
Kathleen  Sybert. 

Acting  Director,  Office  of  Technology 
Development,  National  Cancer  Institute, 
National  Institutes  of  Health. 
(FR  Doc.  98-24810  Filed  9-11-98;  3:08  pm] 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  Alternative  Medicine,  Office  of 
the  Director;  Notice  of  Meeting 

Pursuant  to  Pub.  L.92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Alternative  Medicine  Program  Advisory 
Council  on  September  24-25, 1998  at 
the  Doubletree  Hotel,  1750  Rockville 
Pike,  Rockville,  Maryland. 

The  two-day  meeting  will  be  open  to 
the  public  from  8:30  to  4:30  p.m.  on 
September  24  and  8:30  a.m.  to 
adjournment  on  September  25, 1998. 
Attendance  by  the  public  will  be  limited 
to  space  available.  The  purpose  of  the 
meeting  will  be  to  update  and  review 
the  progress  of  the  Office  of  Alternative 
Medicine  and  obtain  Council's  advice 
on  research  activities.  Additional 
agenda  items  include:  (1)  a  report  on 
current  AM  initiatives;  (2)  future  AM 
initiatives;  (3)  AM  Cancer  trials;  and  (4) 
other  business  of  the  Council. 

A  public  comment  session  is 
scheduled  for  September  25  from  10:15 
a.m.  to  11:15  a.m.  Only  one 
representative  of  an  organization  may 
present  oral  comments.  Each  speaker 
will  be  permitted  5  minutes  for  their 
presentation.  Interested  indivdulas  and 
representatives  of  organizations  must 
submit  a  letter  of  intent  to  present 
comments  and  three  (3)  tyjjewritten 
copies  of  the  presentation,  along  with  a 
brief  description  of  the  organization 
represented,  to  the  attention  of  Dr. 
Geoffirey  Cheung,  Office  of  Alternative 
Medicine,  NIH.  31  Center  Drive.  MSC 
2182.  Building  31.  Room  5B37. 
Bethesda.  MD  20892.  (301)  594-2013. 
FAX:  (301)  594-6757.  Letters  of  intent 
and  copies  of  presentations  must  be 
received  no  later  than  5:00  p.m.  on 
Friday  September  18. 

Any  person  attending  the  meeting 
who  does  not  request  an  opportunity  to 
speak  in  advance  of  the  meeting  may  be 
considered  for  oral  presentation,  if  time 


permits,  and  at  the  discretion  of  the 
Chairperson. 

Ms.  Odessa  Colvin,  Program 
Assistant,  Office  of  Alternative 
Medicine.  31  Center  Drive,  MSC  2182, 
Building  31.  Room  5B37,  Bethesda.  MD 
20892.  (301)  594-2013,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
Council  members  as  well  as  substantive 
program  information.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Colvin  no  later  than  September  17, 
1998. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meeting  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  September  4 .  1998. 
Ms.  Anna  SnoufTler, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  98-24649  Filed  9-14-98;  8:45  am| 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{a)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
General  Clinical  Research  Centers  Committee 

Date:  November  16-18, 1998 

Time:  November  16. 1998.  2:00  PM  to 
Adjournment 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Johns  Hopkins  University,  Ross 
Building,  Room  G007,  720  Rutland  Avenue. 
Baltimore,  MD  21205 

Contact  Person:  John  J.  Ryan,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  For  Research 
Resources.  6705  Rockledge  Drive,  MSC  7965. 
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Room  6018,  Bethesda,  MD  20892-7965.  301- 
435-0818 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
General  Clinical  Research  Centers  Committee 

Date:  December  1, 1998 

Time:  8:00  AM  to  Adjournment 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Georgetown  University,  Martin- 
Marietta  Conference  Room,  3900  Reservior 
Road,  NW,  Washington,  DC  20007 

Contact  Person:  John  J.  Ryan,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  For  Research 
Resources,  6705  Rockledge  Drive,  MSC  7965, 
Room  6018,  Bethesda,  MD  20892-7965,  301- 
435-0818 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  institutes  of 
Health.  HHS) 

Dated:  September  8, 1998. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NDi. 
(FR  Doc.  98-24650  Filed  9-14-98;  8:45  am] 

BILLMQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisiosn  set  forth  in  sections 
552b{c)(4)  and  552b{c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  cleeirly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Qinical  Research 

Date:  October  19, 1998 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Phce:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815 

Contact  Person:  Grace  S.  Ault,  PhD, 
Scientific  Review  Administrator,  O^ice  of 
Review,  National  Center  for  Research 
Resources,  6705  Rockledge  Drive,  MSC  7965, 
Room  6018,  Bethesda,  MD  20892-7965,  301- 
435-0822 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  September  8, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NM. 
(FR  Doc.  98-24653  Filed  9-14-98;  8:45  am] 

BiLUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Disease;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Allergy,  Immunology, 
and  Transplantation  Research  Committee 

Date:  October  14, 1998 

Open:  8:30  AM  to  10:00  AM 

Agenda:  The  meeting  will  be  open  to 
discuss  administrative  details  relating  to 
committee  business  and  program  review,  and 
for  a  report  from  the  Director,  Division  of 
Extramural  Activities,  which  will  include  a 
discussion  of  budgetary  matters. 

Place:  Sheraton  Suites,  801  N.  Saint  Asaph 
Street,  Alexandria.  VA  22314 

Closed:  10:00  AM  to  adjournment 

Agenda:  Jo  review  and  evaluate  grant 
applications 

Place:  Sheraton  Suites,  801  N.  Saint  Asaph 
Street,  Alexandria,  VA  22314 

Contact  Person:  Kevin  M.  Callahan,  PhD, 
Scientific  Review  Administrator,  DEA/SRP. 
NIAID,  Solar  Building,  Room  4Cl2, 6003 
Executive  Blvd.  Bethesda.  MD  20892,  301 
496-8424.  kcg2t®nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.856,  Microbiology  and 


Infectious  Diseases  Research;  93.855,  Allergy, 
Immunology,  and  Transplantation  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  September  08. 1998. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-24651  Filed  9-14-98;  8:45  am] 
BtLUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Clinical  Sciences 
Special  Emphasis  Panel 

Date:  September  22, 1998 

Time:  1:00  PM  to  2:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892 

Contact  Person:  Jeanne  N.  Ketley.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4130, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1789 

This  notice  is  being  pubUshed  less 
than  15  days  prior  to  the  meeting  to  be 
timing  limitations  imposed  by  the 
review  £md  funding  cycle. 

Mime  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-SSS- 
8(51) 

Date:  October  4-6,1998 

Time:  7:00  PM  to  11:00AM 

Agenda:  To  provide  concept  review  of 
proposed  grant  applications 

Place:  Edmond  Meany  Hotel,  4507 
Brooklyn  NE.  Seattle,  WA  98105 

Contact  Person:  Nadarajen  Vydelingum, 
PhD.  Scientific  Review  Administrator. 
Special  Study  Section  -8,  Center  for 
Scientific  Review,  Rm.,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  MSC  7854, 
Rm.  5122,  Bethesda,  MD  20892,  (301)  435- 
1176 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  comparative  Medicine, 
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93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  September  8. 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-24652  Filed  9-14-98;  8:45  am] 
BHJJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUowing 
meetings. 

The  meetings  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  appUcations 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
appUcations  and/or  contract  proposals, 
the  disclosuire  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-DMG 
(01) 

Date;  October  11-12, 1998 

rime:  8:30  AM  to  7:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5116,  MSC  7854, 
Bethesda,  MD  20892.  (301)  435-1171 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-DMG 
(07) 

Date:  October  12, 1998 

Time:  8:00  AM  to  8:30  AM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-DMG 
(06) 

Date:Octoberl2,1998 

Time:  7:00  PM  to  9:00  PM 


Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815 

Contact  Person:  Lee  Rosen.  PhD.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda.  MD  20892.  (301)  435-1171 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group 
Bacteriology  and  Mycology  Subcommittee  2 

Date:  October  14-15, 1998 

Time:  8:00  AM  to  5:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Holiday  Inn.  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815 

Contact  Person:  WiUiam  C.  Branche,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4182, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1148 

Name  of  Committee:  Pathophysiological 
Sciences  Initial  Review  Group  Lung  Biology 
and  Pathology  Study  Section 

Z>ote;  October  14-15. 1998 

Time:  8KX)  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  St.  James  Preferred  Residence,  950 
24th  Street,  NW.  Washington,  DC  20037 

Contact  Person:  Andrea  L  Harabin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4122, 
use  7818,  Bethesda,  MD  20892,  (301)  435- 
1779,  harabina9drg.nih.gov 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Initial  Review  Group 
Medicinal  Chemistry  Study  Section 

Date:  October  14-16, 1998 

Time:  8:  30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814 

Contact  Person:  Ronald  J.  CKibois,  PhD, 
Scientific  Review  Administrator,  Center  For 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4156, 
MSC  7806,  Bethesda,  MD  20892.  (301)  435- 
1722 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  October  14-16, 1998 

rime;  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD  20815 

Contact  Person:  Christine  Melchior.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4102, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1713 

•  Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Brain 
Disorder  and  Clinical  Neuroscience-3 

Date:  October  14-16, 1998 

Time:  8:30  a.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 


P/ace;  The  Carlyle  Suites,  1731  New 
Hampshire  Avenue.  N.W.,  Washington,  DC 
20009 

Contact  Person:  David  L.  Simpson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5192, 
MSC  7846,  Bethesda.  MD  20892.  (301)  435- 
1278 

Name  of  Committee:  Biobehavioral  and 
Social  Sciences  Initial  Review  Group 
Community  Prevention  and  Control  Study 
Section 

Date:  October  15-16. 1998 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  The  Governor's  House  Hotel,  1615 
Rhode  Island  Avenue,  N.W.,  Washington,  DC 
20036 

Contact  Person:  Robert  Weller,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5200, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1259 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Initial  Review  Group 
Virology  Study  Section 

Date:  October  15-16, 1998 

Time:  8:00  AM  to  5KM  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Ave,  NW,  Washington,  DC 
20037 

Contact  Person:  Rita  Anand,  Phd. 
Scientific  Review  Administrator,  Center  fcH- 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4188, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1151. 

Name  of  Committee:  Cell  Development  and 
Function  Initial  Review  Group  Molecxilar 
Biology  Study  Section 

Date:  October  1&-16, 1998 

Time:  8:30  AM  to  5KX)  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Ave,  Washington.  DC  20007 

Contact  Person:  Anthony  Carter,  Phd, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5142. 
MSC  7840.  Bethesda.  MD  20892.  (301)  435- 
1024 

Name  of  Committee:  Genetic  Sciences 
Initial  Review  Group  Mammalian  Genetics 
Study  Section 

Date:  October  15-16, 1998 

Time:  9:00  AM  to  5:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Govemer's  House  Holiday  Inn.  17th 
St  ft  Rhode  Island  Ave.  NW,  Washington,  DC 
20036 

Contact  Person:  Camilla  E>ay,  Phd, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6152, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1037 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
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93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878,  93.892,  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  September  8, 1998. 
La  Verne  Y.  Stringfieldj 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-24654  Filed  9-14-98;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OFHOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4349-N-36] 

Submission  for  0MB  Review: 
Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date.  October  15. 
1998. 

ADDRESSES:  hiterested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/ or 


0MB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr.,  0MB  Desk 
Officer,  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest.  Washington,  DC  20410. 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 


whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35.  as 
amended. 

Dated:  September  8, 1998. 
David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Customer 
Satisfaction  Survey. 

Office:  Government  National 
Mortgage  Association. 

OMB  Approval  Number:  2503-0031. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
purpose  of  this  information  collection 
will  be  to  evaluate  existing  Government 
National  Mortgage  Association  (Ginnie 
Mae)  services  and  programs.The  survey 
results  will  help  Ginnie  Mae  evaluate, 
develop  and  modify  customer  service 
standards. 

form  Number:  11773. 

Respondents:  Federal  Government 
and  Business  or  Other-For-Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


Survey 


520 


1 


.25 


130 


Tofa7  Estimated  Burden  hours:  130. 

Status:  Reinstatement  without 
changes. 

Contact:  Sonya  Suarez,  HUD.  (202) 
708-2772  X4772;  Joseph  F.  Lackey.  Jr.. 
OMB.  (202)  395-7316. 

|FR  Doc.  98-24661  Filed  9-14-98;  8:45  am] 

BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Habitat  Conservation 
Plan  and  Receipt  of  an  Application  for 
an  incidental  Take  Permit  for  two 
Pacific  Gas  and  Electric  Company 
Projects,  Santa  Clara  County, 
California 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Notice  of  availability  and 
receipt  of  application. 

SUMMARY:  The  Pacific  Gas  and  Electric 
Company  has  applied  to  the  Fish  and 
Wildlife  Service  for  an  incidental  take 
permit  pursuant  to  section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Service  proposes  to 
issue  a  3-year  permit  to  Pacific  Gas  and 
Electric  that  would  authorize  the  take  of 
the  bay  checkerspot  butterfly 
[Euphydryas  editha  bayensis),  federally 
listed  as  threatened,  and  modification  of 
its  habitat  incidental  to  otherwise  lawful 
activities.  Such  take  would  occur  during 
the  rewiring  of  the  Metcalf-Edenvale 
115-kilovolt  transmission  line  and  the 
installation  of  the  4th  circuit  on  the 
Metcalf-Monta  Vista  230-kilovoh  line  in 
Santa  Clara  County,  California. 

We  request  comments  from  the  public 
on  the  permit  application,  which  is 
available  for  review.  The  application 


includes  a  Habitat  Conservation  Plan 
(Plan).  The  Plan  describes  the  proposed 
project  and  the  measures  that  the  Pacific 
Gas  and  Electric  Company  would 
undertake  to  minimize  and  mitigate 
project  impacts  to  the  bay  checkerspot 
butterfly. 

We  also  request  comments  on  our 
preliminary  determination  that  the  Plan 
qualifies  as  a  "low-effect"  Habitat 
Conservation  Plan,  eligible  for  a 
categorical  exclusion  under  the  National 
Environmental  Policy  Act.  We  explain 
the  basis  for  this  determination  in  an 
Environmental  Action  Statement, 
available  for  public  review. 

DATES:  Written  comments  should  be 
received  on  or  before  October  15, 1998. 

ADDRESSES:  Send  written  comments  to 
Mr.  Wayne  White,  Field  Supervisor, 
Fish  and  Wildlife  Service.  3310  El 
Camino  Avenue.  Suite  130,  Sacramento, 
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California  95821-6340.  Comments  may 
be  sent  by  facsimile  to  (916)  979-2744. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lori  Rinek  or  Mr.  William  Lehman.  Fish 
and  Wildlife  Biologists,  at  the  above 
address  or  telephone  (916)  979-2129. 
SUPPLEMENTARY  INFORIMATION: 

Document  Availability 

Please  contact  the  above  Fish  and 
Wildlife  Service  office  if  you  would  like 
copies  of  the  application.  Plan,  and  ■ 
Environmental  Action  Statement. 
Documents  also  will  be  available  for 
review  by  appointment,  during  normal 
business  hours,  at  the  above  address. 

Background 

Section  9  of  the  Endangered  Species 
Act  and  Federal  regulation  prohibit  the 
take  of  wildlife  species  listed  as 
endangered  or  threatened,  respectively. 
Under  tjie  Act.  the  term  "take"  means 
to  harass,  harm,  pursue,  hunt  shoot, 
woimd,  kill,  trap,  captiu«,  or  collect 
listed  wildlife,  or  to  attempt  to  engage 
in  any  such  conduct.  The  Service  may, 
under  limited  circumstances,  issue 
permits  to  authorize  incidental  take;  i.e., 
take  that  is  incidental  to,  and  not  the 
purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity.  Regulations 
governing  permits  for  threatened  and 
endangered  species  are  found  in  50  CFR 
17.32  and  17.22. 

To  meet  the  electrical  needs  of 
customers  in  the  rapidly  growing 
Silicon  Valley  area  of  northern 
California  (Sunnyvale,  Movmtain  View, 
Cupertino,  San  Jose,  and  Fremont),  the 
Pacific  Gas  and  Electric  Company  plans 
to  make  changes  to  the  existing  Metcalf- 
Edenvale  115-kilovolt  power  lines  and 
the  existing  Metcalf-Monta  Vista  230- 
kilovolt  transmission  lines.  The  changes 
to  the  Metcalf-Edenvale  line  involve 
replacing  the  existing  6  wires  with  12 
wires  along  approximately  4.9  miles  of 
transmission  line,  and  installing  fiber 
optic  cables.  The  changes  to  the  Metcalf' 
Monta  Vista  transmission  line  involve 
installation  of  a  4th  circuit  that  would 
affect  the  first  7  miles  of  this  28-mile- 
long  line. 

In  May  1998,  biologists  surveyed  the 
proposed  project  areas  for  potential 
habitat  of  rare,  threatened,  or 
endangered  species  and  other  biological 
features  that  could  be  affected  by  the 
projects.  Based  upon  the  surveys,  the 
Service  concluded  that  only  one 
federally  listed  species,  the  threatened 
bay  checkerspot  butterfly,  has  the 
potential  to  be  impacted  by  the 
proposed  project. 

The  Pacific  Gas  and  Electric  Company 
has  agreed  to  implement  the  following 
measures  to  minimize  and  mitigate 


impacts  that  may  result  from  incidental 
take  of  the  bay  checkerspot  butterfly.  (1) 
conduct  construction  activities  during 
time  periods  when  take  of  the  bay 
checkerspot  butterfly  is  less  likely  to 
occur;  (2)  ensure  that  a  qualified 
biologist  is  present  to  monitor  and 
oversee  technical  issues  relative  to 
compliance  with  the  mitigation  and 
conservation  measures  for  each  project; 
(3)  restrict  work  activities  to  a  50-foot 
radius  area  from  the  center  of  most 
towers;  (4)  ensure  that  photographs  are 
taken  to  document  serpentine  habitat 
conditions  immediately  prior  to  the  start 
of  work  and  also  to  document  post- 
project  conditions;  (5)  ensure  that  a 
revegetation  plan  is  prepared  and 
implemented  if  the  bay  checkerspot 
habitat  has  not  reverted  to  its  native 
cover  state  in  the  impact  areas  post- 
construction;  (6)  ensure  that 
contingencies  are  put  in  place  if 
unanticipated  early  rains  occur  prior  to 
the  completion  of  the  projects;  (7) 
ensure  that  construction  equipment 
disturbance  will  be  minimized;  (8) 
ensure  construction  personnel  receive 
worker  awareness  training;  (9)  ensure 
that  measures  are  taken  to  prevent 
accidental  wildfires;  and  (10)  contribute 
to  a  fund  managed  by  the  San  Francisco 
Bay  Wildlife  Society  for  conservation  of 
the  bay  checkerspot  butterfly. 

The  Service  has  made  a  preliminary 
determination  that  the  Pacific  Gas  and 
Electric  Company's  Plan  qualifies  as  a 
"low-effect"  habitat  conservation  plan 
as  defined  by  our  Habitat  Conservation 
Planning  Handbook  (November  1996). 
Low-effect  plans  are  those  involving:  (1) 
minor  or  negligible  effects  on  federally 
listed,  proposed,  and  candidate  species 
and  their  habitats;  and  (2)  minor  or 
negligible  effects  on  other 
environmental  values  or  resources.  The 
Pacific  Gas  and  Electric  Company's  Plan 
quahfies  as  a  "low-effect"  plan  for  the 
following  reasons: 

1.  Approval  of  the  Plan  would  result 
in  minor  or  negligible  effects  on  the  bay 
checkerspot  butterfly  and  its  habitat. 
The  Service  does  not  anticipate 
significant  direct  or  cumulative  effects 
to  the  bay  checkerspot  butterfly 
resulting  from  rewiring  of  the  lines  or 
addition  of  a  4th  circuit.  Less  than  6 
acres  of  butterfly  habitat  will  be 
temporarily  disturbed,  and  only  0.002 
acres  will  be  permanently  disturbed  by 
the  proposed  action. 

2.  Approval  of  the  Plan  would  not 
have  adverse  effects  on  unique 
geographic,  historic  or  cultural  sites,  or 
involve  unique  or  unknown 
environmental  risks. 

3.  Approval  of  the  Plan  would  not 
result  in  any  cimiulative  or  growth 
inducing  impacts  and,  therefore,  would 


not  result  in  significant  adverse  effects 
on  public  health  or  safety. 

4.  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management).  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act, 
nor  does  it  threaten  to  violate  a  Federal. 
State,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment. 

5.  Approval  of  the  Plan  would  not 
establish  a  precedent  for  future  action  or 
represent  a  decision  in  principle  about 
futiu«  actions  with  potentially 
significant  environmental  effects. 

The  Service  therefore  has 
preliminarily  determined  that  approval 
of  the  Plan  qualifies  as  a  categorical 
exclusion  under  the  National 
Environmental  Policy  Act,  as  provided 
by  the  Department  of  the  Interior 
Manual  (516  DM  2,  Appendix  1  and  516 
DM  6,  Appendix  1).  Based  upon  this 
preliminary  determination,  we  do  not 
intend  to  prepare  further  National 
Environmental  Policy  Act 
documentation.  The  Service  will 
consider  public  comments  in  making  its 
final  determination  on  whether  to 
prepare  such  additional  documentation. 

The  Service  provides  this  notice 
pursuant  to  section  10(c)  of  the 
Endangered  Species  Act.  We  will 
evaluate  the  permit  application,  the 
Plan,  and  comments  submitted  thereon 
to  determine  whether  the  application 
meets  the  requirements  of  section  10  (a) 
of  the  Act.  If  the  requirements  are  met, 
the  Service  will  issue  a  permit  to  the 
Pacific  Gas  and  Electric  Company  for 
the  incidental  take  of  the  bay 
checkerspot  butterfly  during  the 
rewiring  of  the  Metcalf-Edenvale  115- 
kilovolt  transmission  line  and  during 
installation  of  the  4th  circuit  on  the 
Metcalf-Monta  Vista  230-kilovoh  fine. 
We  will  make  the  final  permit  decision 
no  sooner  than  30  days  from  the  date  of 
this  notice. 

Dated:  September  9, 1998. 
Vicki  M.  Finn, 

Acting  Manager,  California/Nevada 
Operations  Office,  Fish  and  Wildlife  Sennce. 
Sacramento,  California. 
[FR  Doc.  98-24659  Filed  9-14-98;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-986-6332;  G8-0311] 

Designation  of  the  Off  Highway  Vehicle 
(OHV)  Land  Classifications  Within  the 
Tillamook  Resource  Area,  Salem 
District,  Oregon 

AGENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  This  notice  supplements  the 
Federal  Register  Notice  OR-080-95- 
6350-00-G5-161,  Availability  of  the 
Resource  Management  Plan  and  Record 
of  Decision,  Salem,  Oregon  and 
establishes  the  designation  of  OHV 
management  classifications  (open, 
limited  or  closed)  of  all  public  lands 
within  the  Tillamook  Resource  Area, 
Salem  District,  Oregon. 

SUMMARY:  The  location  of  the  public 
lands  to  be  classified  lie  within 
Tillamook,  Yamhill,  Clatsop,  Columbia, 
Washington  and  Multnomah  Counties 
in  northwest  Oregon.  The  Salem  District 
Resource  Management  Plan  (RMP) 
allocated  acres  in  each  of  the  three 
major  OHV  classifications  and  indicated 
that  mapping  of  these  classifications 
would  be  completed  under  subsequent 
planning.  Areas  of  unique  resource 
value  was  designated  in  the  RMP  as 
closed  to  use  of  OHV's.  Areas  where 
OHV's  could  be  used  with  certain 
restrictions  were  described.  The 
remaining  area  was  listed  as  open.  The 
mapping  has  been  completed  and  is 
available  for  distribution  and 
implementation. 

SUPPLEMENTARY  information:  The 
following  areas  as  identified  in  the  RMP 
are  CLOSED  to  the  use  of  OHV's:  High 
Peak/Moon  Creek  ACEC/RNA,  1538 
acres;  Elk  Creek  ACEC,  1577  acres;  The 
Butte  ACEC/RNA  40  acres;  Raymond 
Creek  Bald  Eagle  Roost  Area  and  the 
nearby  alternate  roost  area,  320  acres; 
progeny  test  sites,  113  acres.  The 
following  areas  are  designated  as 
LIMITED:  Nestucca  River  ACEC,  1062 
acres;  Sheridan  Peak  ACEC,  299  acres; 
Walker  Flat  ACEC,  10  acres;  Yampo 
ACEC,  13  acres;  the  remainder  of 
majority  of  the  lands  which  correspond 
to  the  area  designated  as  Late 
Successional  Reserve  and  the  un- 
mapped riparian  reserves  within  the 
Tillamook  Resource  Area, 
approximately  80,000  acres.  The 
remainder  of  the  Tillamook  Resource 
Area  is  designated  as  OPEN.  Definitions 
of  these  classifications  may  be  found  in 
43  CFR  8340.0-5. 

In  addition,  all  OHV's  used  in  the 
Upper  Nestucca  OHV  area  will  be 
required  to  be  equipped  with  mufflers 


which  limit  sound  emissions  to  a 
maximum  of  ninety-nine  dB(A)  when 
measured  according  to  stationary  testing 
procedure  SAE  J1287. 

Authority  for  this  action  is  contained 
in  43  CFR  8342.1.  Any  person  who  fails 
to  comply  with  a  restriction  order  may 
be  subject  to  a  fine  not  to  exceed  $1,000 
and/or  imprisonment  not  to  exceed  12 
months.  Penalties  are  contained  in  43 
CFR  8340.0-7.  Only  delegated  Federal 
Law  Enforcement  Officers,  or  other  law 
enforcement  and  emergency  personnel, 
or  officials  of  the  United  States 
Departments  of  Interior,  while  engaged 
in  these  official  duties,  shall  be  exempt 
from  this  order. 

DATES:  This  order  is  in  effect  January  1, 
1999,  and  is  permanent  until  cancelled, 
amended  or  replaced. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  R.  Shuford,  Area  Manager.  Bureau 
of  Land  Management,  Tillamook 
Resource  Area,  4610  Third  Street, 
Tillamook,  OR  97141.  503-815-1100. 

Dated:  Septeml>er  4, 1998. 
Dana  R.  Shufbrd, 

Resource  Area  Manager. 

[PR  Doc.  98-24723  Filed  9-14-98;  8:45  ami 

BILUNQ  CODE  43ia-S«-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-020-1 430-01;  MTM  88630.  MTM  88631] 

Notice  of  Proposed  Realty  Actions, 
Montana 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice^ 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  a  direct, 
noncompetitive  sale  of  Pubhc  Land;  and 
classification  of  Public  Land  as  suitable 
for  conveyance  or  lease  under  the 
Recreation  and  Public  Purposes  Act. 
DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Field  Manager, 
Billings  Field  Office,  810  East  Main 
Street,  Billings,  Montana  59105.  In  the 
absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of" 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Thomas  Carroll,  BiUings  Field  Office, 
406-238-1544. 

SUPPLEMENTARY  INFORMATION:  The  lands 
in  this  notice  were  originally  withdrawn 
under  MTM  40730,  MTM  40731.  and 
MTM  40733;  these  withdrawals  were 


partially  revoked  by  Public  Land  Order 
No.  7354,  published  in  the  Federal 
Register  on  August  27,  1998.  The 
referenced  partial  withdrawal 
revocations  cover  the  two  tracts  of  land 
described  in  this  notice  in  their  entirety. 

The  first  tract  of  land,  serialized  as 
MTM  88630,  has  been  found  suitable  for 
direct  sale  under  Section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat.  2750,  43  U.S.C. 
1713),  at  not  less  than  the  estimated  fair 
market  value  of  $6,500.  The  land  will 
not  be  offered  for  sale  until  at  least  60 
days  after  the  date  of  this  notice. 

NTTM  88630,  Abandoned  Streets  and  Alleys 

Principal  Meridian,  Montana 

T.  2  N.,  R.  27  E., 
Sees.  24  and  25,  alleys  in  blocks  IS,  16, 18 
and  20;  Beech  Street  between  blocks  16 
and  18;  Cane  Street  between  blocks  14 
and  15;  Cane  Street  between  blocks  18 
and  20;  First  Street  North  situated 
between  blocks  16, 18,  and  20  on  the 
north  and  blocks  14  and  IS  on  the  south; 
Second  Street  North  situated  between 
blocks  17, 19,  and  21  on  the  north  and 
blocks  16, 18,  and  20  on  the  south. 
The  area  described  contains  6.54  acres  in 

Huntley  Townsite,  Yellowstone  County. 

The  second  tract  of  land,  serialized  as 
MTM  88631,  and  appraised  at  $900,  will 
be  classified  as  suitable  for  conveyance 
or  lease  under  the  Recreation  and  Public 
Purposes  Act: 

MTM  88631,  Town  Lot 

Principal  Meridian,  Montana 

T.  2  N.,  R.  27  E., 

Sec.  25,  lot  47,  block  9. 

The  area  described  contains  3,500  square 
fieet  or  .080  acre  in  Huntley  Townsite, 
Yellowstone  County. 

All  of  the  lands  in  this  notice  area 
hereby  segregated  from  appropriation 
under  the  public  land  laws,  ineludiiig 
the  mining  laws,  pending  disposition  of 
these  actions  or  270  days  from  the  date 
of  publication  of  this  notice,  whichever 
occurs  first. 

The  first  tract  of  land,  MTM  88630,  is 
being  offered  for  direct  noncoinpetitive 
sale  to  the  Sportsman's  Conservation 
Club  of  Himtley;  the  second  tract  of 
land,  MTM  88631,  will  be  conveyed  or 
leased  under  the  Recreation  and  Public 
Purposes  Act  (43  CFR  2740)  to  the 
Huntley  Water  and  Sewer  District. 

The  conveyances  or  lease,  when 
issued,  will  be  for  the  surface  estate 
only,  and  will  be  subject  to  certain 
reservations  to  the  United  States. 
Detailed  information  concerning  these 
reservations  as  well  as  specific 
conditions  of  the  sale  and  Recreation 
and  Public  Pvurposes  conveyance  or 
lease  are  available  for  review  at  the 
Billings  Field  Office,  Bureau  of  Land 
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Management,  810  East  Main  Street, 
Billings,  Montana  59105. 

Dated:  September  8, 1998. 
David  C.  Jaynes, 

Assistant  Field  Manager,  Billings  Field  Office. 
[FR  Doc.  98-24640  Filed  9-14-98:  8:45  am] 

BILUNQ  COOE  4310-84-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

60  Day  Notice  of  Intent  To  Request 
Clearance  for  Collection  of 
Infonnation;  Opportunity  for  Public 
Comment 

agency:  Big  Thicket  National  Preserve, 

National  Park  Service,  Department  of 

the  Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  National  Park  Service 
proposes  to  conduct  visitor  surveys  to 
assess  the  social  and  visual  impacts  of 
oil  and  gas  activities  within  Big  Thicket 
National  Preserve  (Preserve).  The 
overall  project  goals  are:  (1)  to  provide 
critical  decision-making  information 
that  is  currently  fragmented  and/or 
loosely  organized  for  the  purposes  of 
evaluating  impacts  of  oil  and  gas 
exploration  and  development  on  federal 
lands  throughout  the  United  States,  and 
particularly  within  the  Preserve;  (2)  to 
identify  the  critical  variables  and  their 
relative  importance  in  affecting 
standards  of  performance  for  oil  and  gas 
activities  within  the  Preserve;  (3)  to 
illustrate  how  social  and  visual  impacts 
can  be  assessed  and  incorporated  into 
management  decisions  under  alternative 
operational  procedures  affiecting  oil  and 
gas  activities  within  the  Preserve;  and 
(4)  to  adapt  standard  methodologies  for 
assessing  user  perceptions,  visitor 
behavior,  and  landscape  attributes 
(including  policy  capture  evaluations) 
thai!  can  be  incorporated  in 
environmental  impact  statements 
addressing  oil  and  gas  operations  on 
federal  lands.  Such  information  would 
be  incorporated  in  the  forthcoming  Draft 
Oil  and  Gas  Management  Plan/ 
Envirorunental  Impact  Statement  for  the 
Preserve. 

Under  provisions  of  the  Paperwork 
Reduction  Act  of  1995  and  5  CFR  Part 
1320,  Reporting  and  Record  Keeping 
Requirements,  the  National  Park  Service 
(NFS)  is  soliciting  comments  on  the 
need  for  gathering  information  in  the 
proposed  surveys.  The  NPS  further 
requests  comments  on  the  practical 
utility  of  the  information  being 
gathered;  the  accuracy  of  the  burden 
hour  estimate;  ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  to  respondents, 
including  use  of  automated  information 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Public  comments  will  be 
accepted  on  or  before  November  16, 
1998. 

SEND  COMMENTS  TO:  Rick  Strahan, 
Division  of  Resources  Management,  Big 
Thicket  National  Preserve.  3785  Milam 
Street,  Beaumont,  Texas  77701;  phone: 
409/839-2689,  ext.  224;  fax:  409/839- 
2599. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Strahan.  phone:  409/839-2689,  ext.  224; 
fax:  409/839-2599;  e-mail: 
rick strahan@nps.gov 

SUPPLEMBITARY  INFORMATION: 

Title:  Big  Thicket  National  Preserve 
Visitor  Trip  Fact  Sheet. 

Bureau  Form  Number:  None. 
OMB  Number:  To  be  requested. 

Expiration  Date:  To  be  requested. 
Type  of  request:  Request  for  new 
clearance. 

Description  of  need:  The  National 
Park  Service  needs  infonnation 
regarding  changes  in  visual  perception 
and  social  acceptance  as  alternative 
activities  associated  with  oil  and  gas 
operations  are  considered.  Such 
information  would  be  Incorporated  in 
the  forthcoming  Draft  Oil  and  Gas 
Management  Plan/Environmental 
Impact  Statement  for  the  Preserve. 

Automated  data  collection:  Surveys 
will  be  both  mailed  to  respondents  and 
administered  at  selected  areas  by  NPS 
personnel  and  Michigan  State 
Univeraity  faculty  and  students  trained 
in  survey  administration.  Collection  of 
data  in  the  field  will  occur  during  peak 
visitation  periods  (June-August)  and 
off-peak  visitation  periods  (September- 
December).  Automated  collection  of 
data  is  limited  to  survey  by  mail. 

Description  of  respondents:  To 
achieve  a  statistically  valid  survey, 
surveys  must  be  completed  and  received 
from  approximately  491  trail  users.  334 
boaters,  and  525  hunters  who  use  the 
Preserve. 

Estimated  average  number  of 
respondents:  1350. 

Estimated  average  number  of 
responses:  Each  respondent  will 
respond  only  once,  therefore  the 
number  of  responses  will  be  the  same  as 
the  number  of  respondents. 

Estimated  average  burden  hour  per 
response:  20  minutes. 

Frequency  of  Response:  one  time  per 
respondent. 


Estimated  annual  reporting  burden: 
450  hours. 
Betsy  Chittenden, 

Acting  Information  Collection  Clearance 
Officer,  WASO  Administrative  Program 
Center,  National  Park  Service. 
[FR  Doc.  98-24647  Filed  9-14-98;  8:45  ami 

BILUNQ  COOE  4310-7*-M 


DEPARTMENT  OF  THE  INTERIOR 

Final  Lake  Crescent  Management  Plan/ 
Environmental  Impact  Statement, 
Olympic  National  Park,  Washington 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice  of  Availability  of  Final 
Environmental  Impact  Statement. 

SUMMARY:  This  notice  announces  the 
availability  of  the  final  Lake  Crescent 
management  plan/environmental 
impact  statement  (FEIS),  Olympic 
National  Park,  Washington.  The  FEIS 
presents  the  proposed  action  and 
alternatives  for  management  of  the  Lake 
Crescent  area  for  the  next  10  to  15  yiirs. 
The  proposed  action  best  satisfies  the 
park  and  NPS  mission,  as  well  as  the 
park's  management  objectives  and  long- 
term  visicHi  for  Lake  Crescent.  It 
recognizes  both  the  need  to  protect 
natural  and  cultural  resources  and  to 
provide  appropriate  recreational 
opportunities  for  visitors  and  area 
residents. 

The  draft  environmental  impact 
statement  (DEIS)  for  this  action  was 
released  for  public  review  on  October 
18, 1996,  (Federal  Register,  Vol.  61,  No. 
203)  and  the  public  comment  period 
closed  on  March  19, 1997.  The  FEIS 
contains  five  alternative  strategies  for 
management  of  the  Lake  Crescent  area. 
The  range  of  alternatives  includes  the 
four  alternatives  presented  in  the  draft 
plan,  with  modifications  based  on 
public  comment  received  and  further 
impact  analysis.  In  addition,  another 
alternative  has  been  added  since 
publication  of  the  draft  plan.  This 
alternative,  depicted  in  the  final  plan  as 
Alternative  E,  was  submitted  for 
consideration  during  the  public 
comment  period  by  the  Friends  of  Lake 
Crescent. 

The  FEIS  contains  letters  received 
from  agencies  and  organizations  during 
the  public  comment  period,  and 
responses  to  all  substantive  comments 
are  included.  A  summary  of  comments 
received  during  public  meetings  on  the 
DEIS  is  also  contained  in  the  FEIS,  as  is 
a  representative  sample  of  comment 
letters  received  from  individuals  during 
the  public  comment  period. 

During  the  public  comment  period, 
controversy  arose  over  recreational  use 
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of  personal  watercraft  (PWC)  on  Lake 
Crescent.  This  Plan/FEIS  announces  the 
decision  of  the  Superintendent  to  close 
Olympic  National  Park  to  the  use  of 
PWCs.  beginning  October  1,  1998.  The 
justification  for  this  action  is  explained 
in  the  document's  Appendix  A, 
"Administrative  Record  Detailing  the 
NPS  Decision  to  Ban  the  Use  of  Personal 
Watercraft  on  Lake  Crescent." 
SUPPLEMEFfTARY  INFORMATION:  The  no- 
action  period  on  this  FEIS  will  expire  30 
days  after  the  Environmental  Protection 
Agency  has  published  a  notice  of 
availability  of  the  FEIS  in  the  Federal 
Register.  All  who  submitted  substantive 
comments  on  the  DEIS  will  receive  a 
copy  of  the  FEIS.  In  addition,  the 
document  has  been  placed  on  the 
National  Park  Service  website  at  http:/ 
/www.nps.gov/olym,  and  public  reading 
copies  of  the  FEIS  will  be  available  for 
review  at  the  following  locations:  Office 
of  Public  Affairs,  National  Park  Service, 
Department  of  the  Interior,  1849  C  St., 
NW.,  Washington,  DC  2024C,  phone: 
202-208-6843;  Olympic  National  Park, 
National  Park  Service,  600  E.  Park  Ave., 
Port  Angeles,  WA  98362,  phone:  360- 
452-4501;  North  Olympic  Library 
System,  Port  Angeles  Branch,  207  S. 
Lincoln  St.,  Port  Angeles,  WA  98362, 
phone:  360-452-9253;  Government 
Documents,  Seattle  Public  Library,  1000 
Fourth  Ave.,  Seattle,  WA  98104-1193, 
phone:  206-386-4686;  Government 
Publications,  Suzzallo  Library, 
University  of  Washington,  Seattle,  WA 
98195,  phone:  206-543-1937;  Columbia 
Cascades  Support  Office,  National  Park 
Service.  909  First  Ave.,  Seattle,  WA 
98104-1060,  phone:  206-220-4154.  FOr 
further  information  contact 
Superintendent,  Olympic  National  Park, 
600  E.  Park  Ave.,  Port  Angeles,  WA 
98362.  phone:  360-452-4501. 

Dated:  August  21. 1998. 
David  Morris, 

Superintendent  Olympic  National  Park 
[FR  Doc.  98-24646  Filed  9-14-98;  8:45  am] 

BILUNG  COOe  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  5, 1998.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 


forwarded  to  the  National  Register, 

National  Park  Service,  1849  C  St.  NW., 

NC400,  Washington,  DC  20240.  Written 

comments  should  be  submitted  by 

September  30,  1998. 

Patrick  Andrus, 

Acting  Keeper  of  the  Nationa]  Register. 

ARIZONA 

Yavapai  County 

Kirkland  Store.  Main  St..  comer  Iron  Springs 
Rd.  and  Kirkland  Jet.  Rd.,  Kirkland. 
98001215 

NQCHIGAN 

Crawford  County 

Hartwick,  Edward  E.,  Memorial  Building. 
Hartwick  Pines  Rd..  Grayling  Township. 
98001216 

Kent  County 

Fallasburg  Historic  District,  Covered  Bridge 
Rd..  Vergennes  Township,  9,8001217 

MINNESOTA 

Carlton  County 

Kalevala  Finnish  Evangelical  National 
Lutheran  Church,  MN  73.  Kalevala 
Township  vicinity,  98001218 

Polk  County 

Cathedral  of  the  Immaculate  Conception,  N. 
Ash  St.  at  2nd  Ave..  Crookston.  98001219 

Winona  County 

Winona  Commercial  Historic  District,  3rd  St 
between  Franklin  and  Johnson  Sts., 
Winona.  98001220 

MISSOURI 

Cole  County 

Jefferson  City  National  Cemetery  (Civil  War 
Era  National  Cemeteries  MPS),  1024  E. 
McCarty  St..  Jefferson  City,  98001221 

NEW  YORK 

Erie  County 

Graycliff,  6472-6482  Lakeshore  Rd.,  Derby 
vicinity.  98001222 

Greene  County 

Leeds  Flat  Site.  Address  Restricted,  Catskill 
vicinity.  98001223 

OKLAHOMA 

Oklahoma  County 

Carey  Place  Historic  District.  1800-2100  blks. 
of  Carey  PL,  Oklahoma  City.  98001224 

TEXAS 

Galveston  County 

Breakers,  The.  TX  87  W.  of  Gilchrist,  Caplen 
vicinity.  98001225 

Travis  County 

Victory  Grill.  1104  E.  11th  St.,  Austin, 
98001226 


WASHINGTON 

Spokane  County 

Otis  Hotel  (Single  Room  Occupancy  Hotels  in 
Central  Business  District  of  Spokane  MPS). 
1101-1109  W.  First,  Spokane,  98001227 

(FR  Doc.  98-24727  Filed  9-14-98;  8:45  am] 

BILLING  COOE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Bay-Delta  Advisory  Council's 
Ecosystem  Roundtable  Meeting     — 

agency:  Bureau  of  Reclamation, 

Interior. 

action:  Notice  of  meeting. 

summary:  The  Bay-Delta  Advisory 
Council's  (BDAC)  Ecosystem 
Roundtable  will  meet  to  discuss  several 
issues  including:  an  implementation 
and  tracking  system  update,  status  of 
the  1998  Proposal  Solicitation  Package 
recommended  projects,  the 
development  of  other  directed  funding 
programs,  the  planning  process  for 
FY99,  water  acquisition,  funding 
coordination,  and  other  issues.  This 
meeting  is  open  to  the  public.  Interested 
persons  may  make  oral  statements  to  the 
Ecosystem  Roundtable  or  may  file 
written  statements  for  consideration. 
DATES:  The  Bay-Delta  Advisory 
Council's  Ecosystem  Roundtable 
meeting  will  be  held  from  9:30  a.m.  to 
3:30  p.m.  on  Monday,  September  21, 
1998. 

ADDRESSES:  the  Ecosystem  Roundtable 
will  meet  at  the  Resources  Building, 
1416  Ninth  Street.  Room  1131, 
Sacramento,  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Darling,  CALFED  Bay-Delta 
Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made  the  state  of  California  and 
the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
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are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 
One  area  of  Bay-Delta  management 
^  includes  the  establishment  of  a  joint 
'  State-Federal  process  to  develop  long- 
germ  solutions  to  problems  in  the- Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  Program  is 
exploring  and  developing  a  long-term 
solution  for  a  cooperative  planning 
process  that  will  determine  the  most 
appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultural,  envirorunental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long  term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  chartered 
under  the  Federal  Advisory  Committee 
Act  (FACA)  as  Advisory  Council  BDAC 
to  advise  CALFED  on  the  prognun 
mission,  problems  to  be  addressed,  and 
objectives  for  the  Program.  BDAC 
provides  a  forum  to  help  ensure  public 
participation,  and  will  review  reports 
and  other  materials  prepared  by 
CALFED  staff.  BDAC  has  established  a 
subcommittee  called  the  Ecosystem 
Roimdtable  to  provide  input  on  annual 
workplans  to  implement  ecosystem 
restoration  projects  and  programs. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Program,  Suite  1155, 
1416  Ninth  Street.  Sacramento.  CA 
95814.  and  will  be  available  for  public 
inspection  during  regular  business 
hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  September  4, 1998. 
Roger  Patterson, 

Regional  Director,  Mid-Pacific  Region. 
(FR  Doc.  98-24655  Filed  9-14-98;  8:45  am] 
8ILUNQ  CODE  4310-04-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[OEA  «167F] 

Controlled  Substances:  Revised 
Aggregate  Production  Quotas  for  1998 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 


ACTION:  Notice  of  final  revised  1998 
aggregate  production  quotas. 

SUMMARY:  This  notice  establishes 
revised  1998  aggregate  production 
quotas  for  controlled  substances  in 
Schedules  I  and  n  of  the  Controlled 
Substances  Act  (CSA). 
EFFECTIVE  DATE:  September  15, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537.  Telephone  (202) 
307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306<jf  the  CSA  (21  U.S.C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controlled  substance  listed 
in  Schedules  I  and  H.  This 
responsibility  has  been  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations.  The  Administrator,  in  turn, 
has  redelegated  this  function  to  the 
Deputy  Administrator  of  the  DEA 
.  pursuant  to  Section  0.104  of  Title  28  of 
the  Code  of  Federal  Regulations. 

On  July  17, 1998,  a  notice  of  the 
proposed  revised  1998  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  II  was 
published  in  the  Federal  Register  (63 
FR  38671).  All  interested  parties  were 
invited  to  comment  on  or  object  to  these 
proposed  aggregate  production  quotas 
on  or  before  August  17, 1998. 

Several  companies  commented  that 
the  revised  aggregate  production  quotas 
for  amphetamine,  codeine  (for 
conversion),  desoxyephedrine 
(methamphetamine),  dihydrocodeine, 
fentanyl.  hydrocodone  (for  sale), 
meperidine,  methadone  (for  sale), 
methadone  intermediate, 
methylphenidate,  morphine  (for  sale), 
morphine  (for  conversion),  oxycodone 
(for  sale),  oxymorphone.  pentobarbital, 
propiram,  secobarbital,  sufentanil, 
tetrahydrocannabinols,  and  thebaine 
were  insufficient  to  provide  for  the 
estimated  medical,  scientific,  research 
and  industrial  needs  of  the  United 
States,  for  export  requirements  and  for 
the  establishment  and  maintenance  of 
reserve  stocks. 

DEA  has  reviewed  the  involved 
companies'  1997  year-end  inventories, 
their  initial  1998  manufacturing  quotas, 
1998  export  requirements  and  their 
actual  and  projected  1998  sales.  Based 
on  this  data,  the  DEA  has  adjusted  the 
revised  1998  aggregate  production 
quotas  for  amphetamine, 
desoxyephedrine  (methamphetamine), 
dihydrocodeine,  fentanyl,  meperidine, 
methadone  (for  sale),  methadone 


intermediate,  morphine  (for  sale), 
morphine  (for  conversion),  oxycodone 
(for  sale),  oxymorphone,  pentobarbital, 
propiram,  tetrahydrocannabinols  and 
thebaine  to  meet  the  estimated  medical, 
scientific,  research  and  industrial  need$ 
of  the  United  States. 

Regarding  codeine  (for  conversion), 
hydrocodone  (for  sale), 
methylphenidate,  secobarbital  and 
sufentanil,  the  DEA  has  determined  that 
no  adjustments  of  the  aggregate 
production  quotas  are  necessary  to  meet 
the  1998  estimated  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  CSA  of  1970  (21  U.S.C.  826), 
delegated  to  the  Administrator  of  the 
DEA  by  Section  0.100  of  Title  28  of  the 
Code  of  Federal  Regulations,  and 
redelgated  to  the  Deputy  Administrator 
pursuant  to  Section  0.104  of  Title  28  of 
the  Code  of  Federal  Regulations,  the 
Acting  Deputy  Administrator  hereby 
orders  that  the  revised  1998  aggregate 
production  quotas  for  the  following 
controlled  substances,  expressed  in 
grams  of  anhydrous  acid  or  base,  be     ' 
established  as  follows: 


Basic  dass 


SCHEDULE  I 

2,5-Dimettio)cyamphetamine  .... 

2,5-Dimethoxy-4- 
ethytamphetamlne  (OOET)  .. 

3-Methylfentanyl 

3-Methytthk)fentanyl 

3.4- 
Methylenedioxyamphetamine 
(MDA) 

3,4-Methylenedioxy-N- 
ethytamphetamine  (MDEA)  .. 

3,4- 
Methylenedioxymethamphet- 
amine  (MDMA)  

3.4,5-Trimethoxyamphetamine 

4-Bromo-2,5- 
Dimethoxyamphetamine 
(DOB)  

4-Bfomo-2,5- 
Dimethoxyphenettiylamine 
(2-CB)  

4-Methoxyamplietamine  „. 

4-M^hylaminorex  

4-Methyl-2,5- 
Dimethoxy  amphetamine 
(DOM) 

5-Methoxy-3.4- 
Methylenedtoxyamphetamine 

Acetyl-alpha-methytfentanyl 

Acetyl  methadol 

Allylprodine  „. 

Alpha-acetytmethadol  

Alpha-ethyttryptamine „... 

Alphameprodine „,.. 

Alpha-methadol 

Alpha-methyllentanyl  

Alphaprodine 


Established 

revised 
1998  quotas 


20,000,100 

2 

14 
2 


25 

30 


20 
2 


2 

100,100 
2 


2 
2 

7 
2 
7 
2 
2 
2 
2 
2 
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Basic  class 


Alpha-methytthiofentanyl 

Aminorex 

Beta-acetylmethadol  

Beta-hydroxyfentanyl  

Beta-hydroxy-3-metthylfentanyl 

Beta-methadol 

Betaprodine 

Bufotenine 

Cathinone 

Codeine-N-oxide 

Diethyltryptamine  

Drtenoxin  

Dihydromorphine 

Dimethyttryptamine  

Ethylamine  Analog  of  PCP 

Heroin  

Hydroxypethidine  

Lysergic  acid  diethylamide 

(LSD)  

Mescaline 

Methaqualone  

Methcathlnone  

Morphine-N-oxide  

N-Ethylamphetamine  

N-Hydroxy-3,4- 

Methylenedioxyamphefamine 

N.N-Dimethylamphetamine 

Noracymethadol 

Norlevorphanol 

Normethadone  

Normorphine  

Para-fluorofentanyl 

Pftolcodine 

Propiram  

Psilocin 

Psilocybin 

Tetrahydrocannabinols  

Thiofentanyl  

Trimeperidine 


SCHEDULE  II 

1-Phenylcyclohexylamine  

1- 
Piperidinocyclohexanecartx)- 
nitrile  (PCC) 

Alfentanii  , 

Amot>arbital 

Amphetamine 

Cocaine 

Codeine  (for  sale)  

Codeine  (for  conversion)  

Desoxyephedrine  

1.151,000  grams  of 
levodesoxyephedrine  for 
use  in  a  non-controlled, 
non-prescription  product 
and  33,000  grams  for 
methamphetamine. 

Dextropropoxyphene 

Dihydrocodeine 

Diphenoxylate  

Ecgonine .-. 

Ethylmorphine  

Fentanyl  

Glutethimide 

Hydrocodone  (for  sale)  

Hydrocodone  (for  conversion) 

Hydromorphone  

Isomethadone  

Levo-alpha-acetylmethadol 
(LAAM)  

Levometfiorphan 

Levorphanol  


Established 

revised 
1998  quotas 


2 
7 
2 
2 
2 
2 
2 
2 
9 
2 
2 
16.000 
7 
2 
5 
2 
2 

57 

7 

17 

11 

2 

7 

4 
7 
2 
2 

7 
7 
2 
2 
412.800 
2 
2 
51,000 
2 
2 

15 


12 

8.100 

12 

5.554,000 

550.100 

62,020,000 

23,906,000 

1.184,000 


109.500,000 

141.000 

1.600.000 

651.000 

12 

228,000 

2 

16,314,000 

3,000,000 

766,000 

12 

356,000 

2 

15.000 


Basic  class 


Meperidine  

Methadone  (for  sale)  

Methadone  (for  conversion) ..... 

Methadone  Intermediate 

Methamphetamine  (for  conver- 
sion)   

Methylphenidate 

Morphine  (for  sale)  

Morphine  (for  conversion) 

Nabilone 

Noroxymorphone  (for  sale) 

Noroxymorphone  (for  conver- 
sion)   -. 

Opium 

Oxycodone  (for  sale)  

Oxymorphone  

Pentobarbital 

Phencydidine 

Phenmetrazine 

Phenylacetone  

Secobarbital  

Sufentanil 

Thebaine 


Established 

revised 
1998  quotas 


10,111.000 

5.975.000 

585.000 

8.939,000 

723.000 

14,442,000 

12.445,000 

77.975.000 

2 

25.000 

2.117,000 

615.000 

12,118.000 

198,000 

19.501.000 

60 

2 

10 

397,000 

1,800 

17,695,000 


The  Acting  Deputy  Administrator 
further  orders  that  aggregate  production 
quotas  for  all  other  Schedules  I  and  II 
controlled  substances  included  in 
Sections  1308.11  and  1308.12  of  Title  21 
of  the  Code  of  Federal  Regulations 
remain  at  zero. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Acting  Deputy  Administrator 
hereby  certifies  that  this  action  will 
have  no  significant  impact  upon  small 
entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.  The 
establishment  of  aggregate  production 
quotas  for  Schedules  I  and  II  controlled 
substances  is  mandated  by  law  and  by 
iutemational  treaty  obligations. 
Aggregate  production  quotas  apply  to 
approximately  200  DEA  registered  bulk 
and  dosage  form  manufacturers  of 
Schedules  I  and  II  controlled 
substances.  The  quotas  are  necessary  to 
provide  for  the  estimated  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States,  for  export 
requirements  and  the  establishment  and 
maintenance  of  reserve  stocks.  While 
aggregate  production  quotas  are  of 
primary  importance  to  large 
manufacturers,  their  impact  upon  small 
entities  is  neither  negative  nor 


beneficial.  Accordingly,  the  Acting 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Dated:  September  3. 1998. 
Donnie  R.  Marshall. 

Acting  Depu  ty  Administrator. 

[FR  Doc.  98-24621  Filed  9-14-98;  8:45  am] 

BILUNQ  CODE  4410-09-M 


NUCLEAR  REGULATORY 
COMMISSION 

pocket  No.  50-260  and  50-296] 

Tennessee  Valley  Authority;  Notice  of 
Issuance  of  Amendinent  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC,  the  Commission)  has 
issued  Amendment  Nos.  254  and  214  to 
Facility  Operating  License  Nos.  DPR-52 
and  DPR-68  issued  to  the  Tennessee 
Valley  Authority  (TVA  or  the  licensee) 
for  operation  of  the  Browns  Ferry 
Nuclear  Plant  (BFN),  Units  2  and  3, 
respectively,  located  in  Limestone 
County.  Alabama. 

The  amendments  allow  operation  of 
BFN  Units  2  and  3  at  3458  Megawatts 
thermal  and  approve  changes  to  the  TS 
to  implement  uprated  power  operation. 
The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act)  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendments. 

Notices  of  Consideration  of  Issuance 
of^mendments  to  facility  Operating 
License  and  Opportunity  for  Hearing  in 
connection  with  this  action  were 
published  in  the  Federal  Register  on 
June  9.  1998  (63  FR  31533).  and  July  28. 
1.998  (63  FR  40323).  The  licensee 
provided  additional  details  by  letters 
dated  March  20,  May  22.  June  12  and 
17,  and  July  24  and  31.  and  September 
1. 1998.  which  did  not  affect  the  staffs 
proposed  action  described  in  the  above- 
cited  FR  notices.  No  request  for  a 
hearing  or  petition  for  leave  to  intervene 
was  filed  following  these  notices. 

The  Commission  has  prepared  an 
environmental  assessment  of  the  action 
and  has  determined  not  to  prepare  an 
environmental  impact  statement.  Based 
upon  the  environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendments  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment  (63  FR 
46491). 
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For  further  details  with  respect  to  this  , 
action,  see  the  application  for 
amendments  dated  October  1, 1997,  as 
supplemented  October  14, 1997,  March 
16  and  20,  April  1  and  28,  May  1,  20 
and  22.  June  12, 17  and  26,  and  July  17, 
24  and  31,  and  September  1, 1998, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  C^elman  Building, 
2120  L  Street  NW.,  Washington,  DC  and 
at  the  local  public  docvmient  room 
located  at  the  Athens  Public  Library, 
405  E.  South  Street,  Athens,  Alabama. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 

Frederick  J.  Hebdon, 

Project  Director,  Project  Directorate  11-3, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  98-24717  Filed  9-14-98:  8:45  am] 

WLUNQ  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Sutx^ommittee  Meeting  on 
Planning  and  Procedures  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procediu^s  will  hold  a  meeting  on 
September  29, 1998,  Room  T-2B1, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  September  29, 1998 — 10:00 
a.m.-12:00  Noon. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  may  also  discuss  the 
qualifications  of  candidates  for 
appointment  to  the  ACRS.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 


public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  2 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  eire  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  September  9, 1998. 
Sam  Duraiswamy, 
Chief,  Nuclear  Reactors  Branch. 
[FR  Doc.  98-24712  Filed  9-14-98;  8:45  am) 

HLUNQ  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATES:  Weeks  of  September  14,  21.  28. 
and  October  5,  1998. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 


Week  of  September  14 
Tuesday,  September  15 

2:00  p.m.^Briefing  by  Reactor  Vendors 
Owners  Groups  (Public  Meeting) 
(Contact:  Bryan  Sheron,  301-415- 
1274). 

3:30  p.m. — Affirmation  Session  (Public 
Meeting). 
•(Please  Note:  This  item  will  be 
affirmed  immediately  following  the 
conclusion  of  the  preceding 
meeting.) 
(a)  Hydro  Resources  Inc.:  Presiding 
Officer's  Memorandum  and  Order 
Ruling  on  Petitions  and  Areas  of 
Concern:  Granting  Request  for 
Hearing;  Scheduling,  LBP  98-9, 
May  13, 1998  (Contact:  Ken  Hart, 
301-415-1659). 


Wednesday.  September  16 

10:00  a.m. — Briefing  on  Investigative 
Matters  (Closed— Ex.  5  and  7) 

Week  of  September  21 — Tentative 

There  are  no  meetings  the  week  of 
September  21. 

Week  of  September  28— Tentative 

There  are  no  meetings  the  week  of 
September  28. 

Week  of  October  5— Tentative 

Wednesday,  October  7 

11:30  a.m. — Affirmation  Session  (Public 
Meeting). 

*The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 
http://www.nrc.gov/SECY/smj/ 

schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  September  11. 1998. 
William  M.  Hill.  Jr., 

Secy,  Tracking  Officer,  Office  of  the  Secretary. 
[FR  Doc.  98-24834  Filed  9-11-98;  2:29  pm) 

BIUJNQ  CODE  7SM-01-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variable-Rate  Premium;  Interest 
Assumptions  for  Multiemployer  Plan 
Valuations  Following  Mass  Wittidrawal 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  interest  rates  hnd 
assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
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and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  web 
site  (http://www.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  September  1998.  The 
interest  assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  October  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  The  rate  is  the 
"applicable  percentage"  (described  in 
the  statute  and  the  regulation)  of  the 
annual  yield  on  30-year  Treasury 
securities  for  the  month  preceding  the 
beginning  ofthe  plan  year  for  which 
premiums  are  being  paid  (the  "premium 
payment  year").  The  yield  figure  is 
reported  in  Federal  Reserve  Statistical 
Releases  G.13  and  H.15. 

For  plan  years  beginning  before  July 
1, 1997,  the  applicable  percentage  of  the 
3D-year  Treasury  yield  was  80  percent. 
The  Retirement  Protection  Act  of  1994 
(RPA)  amended  ERISA  section 
4006(a)(3)(E)(iii)(ID  to  change  the 
applicable  percentage  to  85  percent, 
effective  for  plan  years  beginning  on  or 
after  July  1, 1997.  (The  amendment  also 
provides  for  a  further  increase  in  the 
applicable  percentage — to  100  percent — 
when  the  Internal  Revenue  Service 
adopts  new  mortality  tables  for 
determining  ciurent  liability.) 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  September  1998  is  4.71  percent  (i.e., 
85  percent  ofthe  5.54  percent  yield 
figure  for  August  1998). 

(Under  section  774(c)  ofthe  RPA,  the 
amendment  to  the  applicable  percentage 
was  deferred  for  certain  regulated  public 
utility  (RPU)  plans  for  as  long  as  six 
months.  The  applicable  percentage  for 
RPU  plans  has  therefore  remained  80 


percent  for  plan  years  beginning  before 
January  1, 1998.  For  "partial"  RPU 
plans,  the  assumed  interest  rates  to  be 
used  in  determining  variable-rate 
premiums  can  be  computed  by  applying 
the  rules  in  §  4006.5(g)  ofthe  premium 
rates  regulation.  The  PBGC's  1997 
premium  payment  instruction  booklet 
also  describes  these  rules  and  provides 
a  worksheet  for  computing  the  assumed 
rate.) 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premiimi 
payment  years  beginning  between 
October  1997  and  September  1998.  The 
rates  for  October  through  December 
1997  in  the  table  (which  reflect  an 
applicable  percentage  of  85  percent) 
apply  only  to  non-RPU  plans.  However, 
the  rates  for  months  after  December 
1997  apply  to  RPU  (and  "partial"  RPU) 
plans  as  well  as  to  non-RPU  plans. 


For  premium  payment  years 
beginning  in — 


Octot)er  1997  .... 
Novemt)er  1997 
December  1997 
January  1998  .... 
February  1998  .. 

March  1998 

April  1998 

May  1998 

June  1998 

July  1998  

August  1998 

September  1998 


The  assumed 
Interest  rate 


5.53 
5.38 
5.19 
5.09 
4.94 
5.01 
5.06 
5.03 
5.04 
4.85 
4.83 
4.71 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assiunptions 
applicable  to  valuation  dates  in  October 
1998  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  3rd  day 
of  September  1998. 
David  M.  Strauss, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 
[FR  Doc.  98-24634  Filed  9-14-98;  8:45  am] 

BILUNQ  CODE  770S-«1^ 


POSTAL  RATE  COMMISSION 

Sunshine  Act  Meetings 

NAME  OF  agency:  Postal  Rate 

Commission. 

TIME  AND  date:  10:00  a.m.,  September 

24,1998. 

PLACE:  Commission  Conference  Room, 

1333  H  Street,  NW,  Suite  300, 

Washington,  DC  20268-0001. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Reconsideration  of  portions  of  Docket 

No.  R97-1. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Margaret  P.  Crenshaw,  Secretary,  Postal 

Rate  Commission,  Suite  300, 1333  H 

Street,  NW,  Washington,  DC  20268- 

0001,  (202)  789-6840. 

Dated:  September  10, 1998. 
Margaret  P.  Crenshaw, 
Secretary. 

[FR  Doc.  98-24767  Filed  9-11-98;  8:45  am) 
BILUNQ  CODE  7710-FW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-2691 4] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
fAcr) 

September  8. 1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  ofthe  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Conmiission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
October  5, 1998,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
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any  notice  or  order  issued  in  the  matter. 
After  October  5, 1998,  the  application(s) 
and/or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Conectiv,  et  al. 

(70-9331) 

Notice  of  Proposal  To  Amend  Charter 
and  Authorize  Registered  Holding 
Company  To  Acquire  Preferred  Stock  of 
Utility  Subsidiary;  Order  Authorizing 
Solicitation  of  Proxies 

Conectiv,  a  registered  holding 
company,  located  at  800  King  Street, 
Wilmington,  Delaware  19989,  and  its 
wholly  owned  public-utihty  subsidiary, 
Atlantic  City  Electric  Company 
("ACE"),  located  at  6801  Black  Horse 
Pike,  Egg  Harbor  Township,  New  Jersey, 
08234,  have  filed  an  application- 
declaration  under  sections  6(a),  7,  9(a), 
10. 12(c}.  12(d)  and  12(e)  ofthe  Act  and 
rules  43,  44,  51,  54,  62  and  65  under  the 
Act. 

In  summary,  ACE  proposes  to  amend 
its  charter  to  eliminate  a  provision 
restricting  the  amount  of  securities 
representing  unsecured  indebtedness 
issuable  by  ACE  and  to  solicit  proxies 
in  connection  with  this  proposal.  In 
addition,  Conectiv  proposes  to  acquire 
shares  of  ACE  preferred  stock  and  sell 
those  shares  to  ACE. 

ACE  has  outstanding  18.320,937 
shares  of  common  stodc.  $3.00  par 
value,  all  of  which  are  held  by  Conectiv. 
ACE  also  has  outstanding  300,000 
shares  of  Cumulative  Preferred  Stock, 
$100  Par  Value  ("Par  Preferred")  issued 
in  six  series.*  In  addition,  ACE  has 
239,500  shares  outstanding  of  Preferred 
Stock,  No  Par  Value  ("No  Par  Preferred" 
and  together  with  the  Par  Preferred, 
"Preferred")  issued  in  one  series. 

ACE's  Agreement  of  Merger,  dated 
May  24, 1949,  as  amended  on  April  8, 
1952  ("ACE  Charter"),  contains  a 
provision  restricting  the  amount  of 
securities  representing  unsecured 
indebtedness  issuable  by  ACE.  ACE 
requests  authority  to  remove  this 
provision  fi-om  the  ACE  charter.  In 
connection  with  this  proposal,  ACE  also 
requests  authority  to  solicit  proxies  from 
the  holders  of  its  outstanding  shares  of 
each  series  of  Preferred  for  use  at  a 
special  meeting  of  its  stockholders 
("Special  Meeting")  to  consider  an 
amendment  ("Proposed  Amendment") 


removing  this  provision.  Consent  by 
two-thirds  of  the  aggregate  shares  of 
Preferred  and  common  stock 
outstanding  and  by  two  thirds  ofthe 
Preferred  stock  outstanding  is  required 
to  adopt  the  Proposed  Amendment. 
Conectiv  intends  to  vote  all  shares  of 
common  stock  in  favor  of  the  Proposed 
Amendment.  In  addition,  ACE  proposes 
to  make  a  special  cash  payment  of  $1.00 
("Special  Payment")  to  each  holder  of 
Preferred  for  each  share  of  Preferred 
voted  in  favor  of  the  Proposed 
Amendment  if  the  Proposed 
Amendment  is  adopted,  except  as 
.  described  below. 

ACE  proposes  to  remove  the 
unsecured  debt  restriction  for  several 
purposes.  ACE  desires  to  issue  debt 
without  using  the  overly  restrictive  and 
expensive  first  mortgage  bonds  under 
which  secured  debt  is  currently  issued. 
In  addition,  ACE  wishes  to  take 
advantage  of  imsecured  financial 
instruments  which  are  designed  to 
enhance  a  company's  overall  credit 
structure  and  allow  for  better 
management  ofthe  company's  cost  of 
capital.  ACE  also  desires  to  issue 
additional  interim  unsecured  debt  in 
order  to  obtain  the  best  terms  available 
in  the  market  for  permanent  capital 
financing. 

Concurrent  with  the  ACE  proxy 
solicitation,  Conectiv  proposes  to 
undertake  a  program  of  stock 
acquisition,  through  December  31, 2000, 
through  cash  tender  offers  ("Tender 
Offiers")  for  all  six  series  of  the  Par 
Preferred  ("Tendered  Series").*  The 
price  to  be  offered  each  share  ofthe 
Tendered  Series  will  be  established 
through  market  conditions  or  through  a 
redemption  at  the  call  price  of  $100  or 
at  par  value  ("Purchase  Price").  The 
Tender  Offer  for  any  share  is 
conditioned,  among  other  things,  on  the 
vote  of  that  share  in  favor  of  the 
Proposed  Amendment  and  the  adoption 
ofthe  Proposed  Amendment  at  the 
Special  Meeting. ^  Subject  to  the  terms  of 
the  offering  documents  for  each 
Tendered  Series  ("Offer  Dociunents"), 
ACE  will  purchase  for  the  applicable 
Purchase  Price  those  shares  of  any 
Tendered  Series  that  are  validly 
tendered  and  not  withdrawn  prior  to  the 


'  The  six  series  of  Par  Preferred  consist  of  a  4% 
series,  of  which  77.000  shares  are  outstanding;  a 
4.10%  series,  of  which  72,000  shares  are 
outstanding:  a  4.35%  series,  of  which  15.000  shares 
are  outstanding;  a  4.35%  scries,  of  which  36,000 
shares  are  outstanding;  a  4.75%  series,  of  which 
50,000  shares  are  outstanding;  and  a  5%  series,  of 
which  50.000  shares  are  outsUnding. 


^Conectiv  does  not  propose  to  make  an  offer  to 
acquire  the  No  Par  Preferred. 

'  If  the  Proposed  Amendment  is  not  adopted  at 
the  Special  Meeting,  Conectiv  may  nonetheless 
proceed  with  the  Tender  Offers  in  order  to  facilitate 
a  subsequent  solicitation  of  proxies  to  seek 
adoption  of  the  Proposed  Amendment.  In  addition, 
ACE  may  choose  to  solicit  consents  to  a  waiver  of 
the  unsecured  short-term  debt  restrirtion,  as 
permitted  by  the  ACE  charter.  ACE  is  not  now 
requesting  authority  to  engage  in  a  subsequent 
solicitation  of  proxies  with  respect  to  the  Proposed 
Amendment  or  a  solicitation  of  a  waiver. 


expiration  date  ofthe  Tender  Offer  for 
that  series  ("Expiration  Date").  Tenders 
of  shares  made  under  the  Tender  Offers 
may  be  withdrawn  at  any  time  prior  to 
the  Expiration  Date.  After  the  Expiration 
Date,  all  such  tenders  are  irrevocable, 
subject  to  certain  exceptions  identified 
in  the  Offer  Documents.  Shares  tendered 
in  accordance  with  any  Tender  Offer 
will  not  qualify  for  the  Special  Cash 
Payment. 

To  tender  shares  in  accordance  with 
the  terms  of  the  Offer  Documents,  the 
tendering  stockholder  must  comply 
with  a  guaranteed  delivery  procedure 
specified  in  the  Offer  Documents. 
Alternatively,  the  tendering  stockholder 
may  send  a  properly  completed  and 
duly  executed  letter  of  transmittal  and 
proxy  with  respect  to  the  Proposed 
Amendment  to  the  depositary  for  the 
Tender  Offers  ("Depositary"),  together 
with  any  required  signature  guarantees 
and  any  other  documents  required  by 
that  letter  of  transmittal  and  proxy.  In 
that  case,  certificated  shares  tendered 
must  be  received  by  the  Depositary  by 
the  Expiration  Date  and  confirmation  of 
the  delivery  of  book-entry  securities 
must  be  received  by  the  Depositary  by. 
the  Expiration  Date. 

At  any  time  and  fit)m  time  to  time. 
Conectiv  may  extend  the  Expiration 
Date  applicable  to  any  series  by  giving 
notice  of  that  extension  to  the 
Depositary,  without  extending  the 
Expiration  Date  for  any  other  series. 
During  any  such  extension,  all  shares  of 
the  applicable  series  previously 
tendered  will  remain  subject  to  the 
Tender  Offer,  and  may  be  withdrawn  at 
any  time  prior  to  the  Expiration  Date  as 
extended. 

Conectiv  may  elect  in  its  sole 
discretion  to  terminate  one  or  more 
Tender  Offers  prior  to  the  scheduled 
Expiration  Date  and  not  accept  any 
shares  tendered,  if  any  ofthe  conditions 
to  closing  enumerated  in  the  Offer 
Docimients  occurs.  Conectiv  will  notify 
the  Depository  of  any  termination  and 
make  public  announcement  of  the 
termination. 

In  addition,  Conectiv  reserves  the 
right  in  the  Offer  Documents  to  amend 
one  or  more  Tender  Offers  in  any 
respect  by  making  a  public 
announcement  of  the  amendment.  Also, 
if  Conectiv  materially  changes  the  terms 
of  a  Tender  Offer  or  the  information 
concerning  a  Tender  Offer  or  if  Conectiv 
waives  a  material  condition  of  a  Tender 
Offer,  Conectiv  will  extend  the 
applicable  Expiration  Date  to  the  extent 
required  by  law. 

Conectiv  requests  authority  through 
December  31,  2000  to  sell  to  ACE  all 
shares  of  Preferred  acquired  by  the 
Tender  Offers  and  ACE  proposes 
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through  December  31.  2000  to 
repurchase  those  shares  for  the 
applicable  Purchase  Price,  plus 
expenses  of  sale.  ACE  will  retire  and 
cancel  the  shares  so  acquired. 

Conectiv  requests  that  the 
effectiveness  of  the  application- 
declaration  with  respect  to  the  proxy 
solicitation  be  permitted  to  become 
effective  immediately  under  rule  62(d). 

It  appears  to  the  Commission  that  the 
application-declaration,  to  the  extent 
that  it  relates  to  the  proposed 
solicitation  of  proxies,  should  be 
permitted  to  become  effective 
immediately  under  rule  62(d). 

It  is  ordered,  that  the  application- 
declaration,  to  the  extent  that  it  relates 
to  the  proposed  solicitation  of  proxies, 
be  permitted  to  become  effective 
immediately,  imder  rule  62  and  subject 
to  the  terms  and  conditions  prescribed 
in  rule  24  under  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  98-24694  Filed  9-14-98;  8:45  am) 

MLUNQ  COOE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Siem  Industries  Inc. 
(Fomoerly,  Norex  Industries  Inc.), 
Comnran  Shares,  $0.25  Par  Value)  File 
No.  1-8352 

September  9, 1998. 

Siem  Industries  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Company  has  been  listed  for 
trading  on  the  Amex  since  1987  and  on 
the  Oslo  Stock  Exchange  ("OSE") 
pursuant  to  a  secondary  listing  since 
May  of  1997. 

Immediately  following  the 
adjournment  of  the  annual  general 
meeting  of  shareholders  of  the  Company 
held  in  Oslo.  Norway,  on  May  7. 1998. 
the  Company's  Board  of  Directors 
convened  a  meeting.  Pursuant  to  a 


resolution  proposed  by  the  Board  of 
Directors  and  approved  by  the  . 
shareholders,  the  Board  of  Directors 
resolved  that  the  Company  imdertake 
the  actions  necessary  to  accomplish  the 
withdrawal  from  listing  and  registration 
of  the  Security  on  the  Amex  and  make 
the  OSE  its  sole  listing.  The  number  of 
shares  represented  in  person  or  by 
proxy  at  the  annual  general  meeting  was 
18.140.584  out  of  a  total  19.524.624 
Company  shares  issued  and 
outstanding,  or  92.9%.  Of  the  shares 
present.  17,949.850  shares  voted  in 
favor  of  the  resolution  to  delist.  143.534 
voted  against  and  47.700  abstained. 

The  reasons  for  the  application  to 
delist  from  the  Amex  with  a  resulting 
sole  listing  on  the  OSE  include  the  high 
level  of  awareness  within  the 
Norwegian  markets  concerning  the 
Company  and  its  activities  and  the 
restrictions  imposed  on  the  Company's 
activities  by  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

In  the  past,  the  Company  has  made 
efforts  to  increase  the  number  of 
shareholders  and  volume  of  trading. 
Specific  actions  that  were  undertaken 
include  the  opening  of  a  secondary 
listing  on  the  OSE  in  May  of  1997.  and 
a  4-for-l  stock  split  in  June  of  1997.  The 
OSE  was  selected  as  a  secondary  listing 
because  the  Company's  chairman.  Mr. 
Kristian  Siem.  has  maintained  a  high 
degree  of  visibility  in  the  Norwegian 
market  during  the  past  several  years  as 
a  consequence  of  his  chairmanships  of 
several  publicly-traded  Norwegian 
companies.  In  addition,  the  OSE  is 
recognized  for  its  concentration  of 
listings  which  operate  in  the  shipping 
and  offshore  industries.  The  Company, 
therefore,  believes  that  the  attention 
focused  on  these  industry  sectors  will 
benefit  the  Company  since  its  major 
investments  include  an  offshore 
construction  company,  an  offshore 
drilling  contractor  and  a  cruise  line. 

A  requirement  that  the  Company  had 
to  satisfy  during  the  process  of 
establishing  the  secondary  listing  on  the 
OSE  was  that  it  have  a  minimum  of  50 
shareholders  with  Norwegian  residence 
or  citizenship.  This  requirement  was 
satisfied  when  one  of  the  Company's 
major  shareholders  placed  200  shares 
each  of  the  Security  with  other 
shareholders.  Shortly  after  receiving  the 
listing,  the  Company  made  a 
presentation  to  the  European  investment 
community  outlining  its  history, 
investments  and  activities  with  the 
belief  that  this  increased  awareness 
would  encourage  institutions  and 
individuals  to  participate  in  a  secondary 
offering  by  the  major  investor.  However, 
at  about  this  same  time,  a  combination 
of  factors  came  into  effect  which  limited 


the  success  of  the  Company's  initial 
efforts  in  the  Norwegian  stock  market. 
As  a  result,  many  of  the  Norwegian 
shareholders  widi  whom  shares  had 
recently  been  placed  quickly  sold  their 
holdings  into  the  American  market  in 
order  to  capture  the  resulting  gains.  In 
addition,  the  uncertainty  surrounding 
how  quickly  and  how  high  the  market 
price  of  the  shares  would  continue  to 
rise  made  the  major  shareholder 
unwilling  to  place  additional  shares  in 
the  market  unless  it  could  receive  a 
price  close  to  fair  value  on  a  per  share 
basis.  As  a  result,  further  efforts  to 
undertake  a  secondary  offering  to  place 
additional  shares  in  the  market  were 
postponed. 

A  second  reason  for  removing  the 
Isiting  from  the  Amex  is  that,  for  the 
past  several  years,  the  Company  has 
been  subject  to  provisions  of  the  1940 
Act  which  prohibits  the  Company  from 
conducting  any  public  or  private 
offerings  of  equity  or  debt  seciu-ities  in 
the  United  States  unless  it  obtains  an 
order  from  the  Commission  and 
registers  as  a  investment  company. 
These  provisions  apply  to  the  Company 
because  its  assets  are  composed  of 
greater  than  40%  investment  securities 
as  defined  under  the  1940  Act  and 
because  it  has  more  than  100  beneficial 
owners  who  are  U.S.  citizens  or 
residents.  Consequently,  since  1990,  the 
Company  has  been  restricted  to 
conducting  private  placements  with 
non-U. S.  citizens  or  residents  who  thus 
received  nonregistered,  or  restricted, 
shares  of  the  Company's  Security.  The 
owners  of  these  restricted  shares  were 
prevented  from  actively  trading  the 
shares  on  any  U.S.  exchanges  until  the 
expiration  of  the  holding  periods  for 
nonregistered  shares,  in  accordance 
with  Rule  144  under  the  Secxu-ities  Act 
of  1933.  As  a  consequence  of  being 
subject  to  the  1940  Act,  the  Company 
incurs  all  of  the  costs,  duties  and 
responsibilities  associated  with 
maintaining  a  U.S.  listing,  but  cannot 
enjoy  one  of  its  primary  benefits  which 
is  access  to  the  U.S.  public  markets  for 
new  funds. 

The  Company  has  complied  with  Rule 
18  of  the  Amex  by  filing  with  the  Amex 
a  certified  copy  of  the  resolutions 
adopted  by  the  Board  of  Directors  of  the 
Company  on  May  7, 1998,  authorizing 
the  withdrawal  of  the  Company's 
Security  from  listing  and  registration  on 
the  Amex  and  by  setting  forth  in  detail 
to  the  Amex  the  reasons  for  such 
proposed  withdrawal  and  the  facts  in 
support  thereof.  The  Amex  has 
informed  the  Company  that  it  has  no 
objection  to  the  withdrawal  of  the 
Company's  Security  from  its  listing  on 
the  Amex. 
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The  Company's  Security  from  the 
Amex  shall  have  no  effect  upon  the 
continued  listing  on  the  OSE. 

Any  interested  person  may,  on  or 
before  September  30, 1998,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  98-24693  Filed  9-14-98;  8:45  am] 

BiLUNG  COOE  SOIO-m-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  [63  FR  47541, 
September  8, 1998]. 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street,  N.W., 
Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  September 
8, 1998. 

CHANGE  IN  THE  MEETING:  Deletion. 

The  following  item  was  not 
considered  at  the  closed  meeting  held 
'  on  Thursday,  September  10, 1998: 

Opinion. 

Commissioner  Johnson,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  added,  deleted  or 
postponed,  please  contact: 

The  Office  of  the  Secretary  (202)  942- 
7070. 

Dated:  September  11, 1998. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  98-24808  Filed  9-11-98;  12:07  pmj 

BILLING  CODE  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshirte  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Seciuities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  September  14, 1998. 

A  closed  meeting  vdll  be  held  on 
Thursday,  September  17, 1998,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
September  17, 1998,  at  10:00  a.m.,  will 
be: 

Institution  and  settlement  of 
injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  September  11. 1998. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  98-24809  Filed  9-11-98;  12:03  pm] 

BILLING  COOE  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiesM  No.  34-40408;  File  Na  SR-01X- 
98-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  tiy  The  Chicago  Stock 
Exchange,  Incorporated  Relating  to  a 
Policy  of  the  Specialist  Assignment 
and  Evaluation  Conimittee 

September  8. 1998. 

Ptirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  >  and  Rule  19b-4  thereunder,  ^ 
notice  is  hereby  given  that  on  August 
19. 1998,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  to  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XXX,  Rule  1.  Interpretation  and 
Policy  .01  to  extend  for  another  one-year 
term,  until  September  8. 1999,  the 
current  pilot  program  concerning  a 
policy  of  the  Exchange's  Committee  on 
Specialist  Assignment  and  Evaluation 
("CSAE")  relating  to  the  time  periods 
for  which  a  co-specialist  must  trade  a 
security  before  deregistering  as  the 
specialist  for  the  security. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


'  15  U.S.C  78s  (bid). 
»17CFR240.19b-4. 
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A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  September  8, 1997.  the 
Commission  approved  a  rule  change  on 
a  one-year  pilot  basis  relating  to  the 
time  periods  for  which  a  co-specialist 
must  trade  a  security  before 
deregistering  as  the  specialist  for  the 
security. 3  The  pilot  program  currently 
expires  on  September  8, 1998.  In 
accordance  with  the  Commission's 
order  approving  the  pilot  program,  the 
Exchange  submitted  a  report  to  the 
Commission  describing  its  experience 
with  the  pilot  program.*  The  pvirpose  of 
the  proposed  rule  change  is  to  extend 
the  pilot  program  for  another  one-year 
term  to  allow  the  Exchange  to  further 
review  the  operation  of  the  time  periods 
for  which  a  co-specialist  must  trade  a 
security  before  deregistering  as  the  . 
specialist  for  the  security. 

The  Exchange's  CSAE  is  responsible 
for,  among  other  things,  appointing 
specialists  and  co-specialists  '  and 
conducting  deregistration  proceedings 
in  accprdance  with  Article  XXX  of  the 
Exchange's  rules."  Seven  circumstances 
may  lead  to  the  need  for  assignment  or 
reassignment  of  a  security.'  One  such 
circumstance  is  by  specialist  request. 

Currently,  the  CSAE  "will  initiate  a 
re-assignment  proceeding  if  it  believes 
that  such  action  is  called  for.""  Using 
this  standard,  the  CSAE's  policy  under 
the  current  one-year  pilot  program  is  as 
follows." 


'  See  Securities  Exchange  Act  Release  No.  39028 
(September  a.  1997).  62  FR  48329.  On  November 
21. 1997,  the  Commission  approved  a  rule  change 
that  amended  and  clarifled  certain  time  periods  of 
the  pilot  program.  See  Securities  Exchange  Act 
Release  No.  39342  (November  21. 1997).  62  FR 
63578. 

*  See  Letter  from  Daniel ).  Liberti.  Chicago  Stock 
Exchange,  to  Katherine  England,  SEC,  dated  )uly  23, 
1998. 

*  A  specialist  is  a  "unit"  or  organization  which 
has  registered  as  such  with  the  Exchange  under 
Article  XXX,  Rule  1.  A  co-specialist  is  an  individual 
who  has  registered  as  such  under  Article  XXX,  Rule 
1.  See  CHX  Rules,  Article  XXX,  Rule  1, 
Interpretation  and  Policy.  01.4(a). 

■CHX  Rules.  Article  IV,  Rule  4. 

'CHX  Rules,  Article  XXX,  Rule  1.  Interpretation 
and  Policy  .01. 

■CHX  Rules,  Article  XXX,  Rule  1,  Interpretation 
and  Policy  .01.2. 

"As  explained  in  Securities  Exchange  Act  Release 
No.  39028,  supra  note  3,  the  Exchange  intended  to 
have  the  new  policy  apply  anytime  there  will  not 
be  another  specialist  assigned  to  the  issue,  such  as 
if  the  security  was  to  be  returned  to  the  cabinet,  put 
in  the  cabinet  for  the  first  time,  or  traded  by  a  lead 
primary  market  maker  pursuant  to  CHX  Rules, 
Article  XXXIV.  Rule  3.  Cabinet  securities  are  those 
securities  which  the  Board  of  Governors  designates 
to  be  traded  in  the  cabinet  system  because,  in  the 
judgment  of  the  Board  such  securities  do  not  trade 


For  a  security  that  was  awarded  to  a 
co-specialist  in  competition,  ^°  such  co- 
specialist  is  required  to  trade  the 
security  awarded  in  competition  for  one 
year  before  being  able  to  deregister  in 
the  security  if  no  other  specialist  will  be 
assigned  to  the  security  after  posting.** 
Generally,  two  years  must  elapse  before 
an  intra-firm  transfer  of  the  issue  (i.e., 
a  transfer  of  the  issue  to  another  co- 
specialist  in  the  same  specialist  unit)  is 
permitted  without  posting.  However, 
the  specialist  unit  has  the  opportunity 
to  transfer  the  security  intra-firm  after 
one  year  if  it  agrees  to  have  the  security 
posted  after  one  year  has  elapsed  to 
permit  other  specialist  imits  or  co- 
specialists  to  apply  to  trade  the  issue. 

For  a  security  that  was  awarded  to  a 
co-specialist  without  competition,  such 
co-specialist  is  required  to  trade  the 
security  awarded  without  competition 
for  a  three  month  period  before  being 
able  to  deregister  in  the  security  if  no 
other  specialist  will  be  assigned  to  the 
security  after  posting.  No  minimum 
time  period  is  required  to  elapse  before 
an  intra-firm  transfer  is  normally 
permitted. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act "  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  were  solicited  or 
received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


with  sufficient  frequency  to  warrant  their  retention 
in  the  specialist  system.  See  CHX  Rules,  Article 
XXVin,  Rule  6.  For  a  more  detailed  explanation  of 
the  operation  of  the  cabinet  system,  see  CHX  Rules, 
Article  XX,  Rule  11. 

'°In  this  context,  "in  competition"  means  that 
more  than  one  specialist  had  applied  to  be  the 
specialist  in  the  issue. 

"In  this  context,  posting  means  that  all 
specialists  are  put  on  notice  that  the  security  in 
question  is  available  for  reassignment.  See  CHX 
Rules.  Article  XXX,  Rule  1. 

"15U.S.C.  78f(b)(5). 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written  ^^■ 

communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  Exchange.  All  submissions  should 
refer  to  file  number  SR-CHX-98-20  and 
should  be  submitted  by  October  6, 1998. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  oi 
Proposed  Rule  Change 

The  Commission  has  carefully 
reviewed  CHX's  proposed  rule  change 
and  believes,  for  the  reasons  set  forth 
below,  the  proposal  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  *'  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
protect  the  mechanism  of  a  free  and 
open  market,  and  to  protect  investors 
and  the  public  interest.** 

The  Commission  believes  that 
approving  the  proposed  rule  change  to 
extend  for  another  one-year  term,  until 
September  8, 1999,  the  pilot  program 
relating  to  the  time  periods  for  which  a 
co-specialist  must  trade  a  security 
before  deregistering  as  the  specialist  for 
the  security  is  reasonable  under  the  Act 
because  it  will  serve  to  protect  investors 
and  the  public  interest  by  allowing  the 
CHX  additional  time  to  collect  data  on 
the  program's  effectiveness  and  to 
determine  whether  any  modifications 
are  necessary. 

The  Commission  believes  that  the 
pilot  policy,  as  modified,  should  result 
in  a  reasonable  balance  between  the 
interests  of  consistency  and  continuity 
with  respect  to  the  trading  of  an  issue 
by  a  particular  specialist  and  that  of  a 


>M5  U.S.C.  78f(b). 

^*  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 
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specialist  in  having  the  flexibility  to 
deregister  in  an  unprofitable  issue. 
Under  the  pilot  program,  for  a  security 
that  was  awarded  to  a  co-specialist  in 
competition,  the  co-specialist  is 
required  to  trade  the  security  awarded 
ill  competition  for  one  year  before  being 
able  to  deregister  in  the  security  if  no 
other  specialist  will  be  assigned  to  the 
security  after  posting.  Generally,  two 
years  must  elapse  before  an  intra-firm 
transfer  of  the  issue  (i.e.,  a  transfer  of 
the  issue  to  another  co-specialist  in  the 
same  speciaUst  unit)  is  permitted 
without  posting.  However,  the  specialist 
unit  has  the  opportunity  to  transfer  the 
security  intra-firm  after  one  year  has 
elapsed  if  it  agrees  to  have  the  security 
posted  to  permit  other  specialist  units  or 
co-specialists  to  apply  to  trade  the  issue. 

For  a  security  that  was  awarded  to  a 
co-specialist  without  competition,  such 
co-specialist  is  required  to  trade  the 
seciuity  awarded  without  competition 
for  a  three  month  period  before  being 
able  to  deregister  in  the  security  if  no 
other  specialist  will  be  assigned  to  the 
security  after  posting.  No  minimum 
time  period  is  required  to  elapse  before 
an  intra-firm  transfer  is  normally 
permitted. 

Overall,  the  Commission  believes  that 
the  pilot  policy  may  encourage  CHX 
specialists  to  register  in  additional 
securities  that  might  otherwise  remain 
in  the  cabinet.  This,  in  turn,  could  add 
to  the  depth  and  liquidity  of  the  market 
for  additionally  listed  securities. 

The  pilot  program  is  now  scheduled 
to  expire  on  September  8,  1999.  The 
Commission  requests  that  the  CHX 
submit  a  report  on  the  effectiveness  of 
the  pilot  program  by  July  8,  1999.  The 
report  should  state  the  Exchange's  views 
on  the  effectiveness  of  the  policy 
change,  including,  but  not  limited  to, 
whether  there  has  been  an  increase  in 
the  number  of  specialists  or  co- 
specialists  who  register  in  additional 
securities.  The  report  should  also 
include  data  on  (1)  the  rate  of 
deregistration  at  the  specialist's  request, 
and  (2)  the  number  of  specialists 
applying  to  register  in  securities  that  do 
not  have  a  specialist  already  assigned, 
and  compare  that  data  for  the  second 
pilot  year  to  the  two  prior  years.  In 
addition,  the  Commission  requests  that 
the  CHX  submit  by  July  8, 1999,  any 
proposed  rule  change  pursuant  to  Rule 
19b--4  under  the  Act  *'  to  further  extend 
or  seek  permanent  approval  of  the  pilot 
program. 

The  Commission  believes  that  there  is 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 


filing  thereof  in  the  Federal  Register. 
This  will  permit  the  pilot  program  to 
continue  without  interruption,  thereby 
allowing  CHX  to  better  assess  the  effects 
of  the  program.  In  addition,  the  rule 
change  that  implemented  the  pilot 
program  was  published  in  the  Federal 
Register  for  the  full  comment  period 
and  no  comments  were  received;  and  no 
comments  were  received  with  regard  to 
the  modifications  made  to  the  pilot 
program  in  November,  1997  which  were 
also  published  in  the  Federal  Register. 
Finally,  the  CHX  stated  in  its  report  to 
the  Commission  on  the  pilot  program 
that,  in  the  first  year  of  operation  of  the 
pilot  program,  it  received  no  complaints 
or  negative  feedback  regarding  the  pilot 
program  policy,  and  there  was  no 
apparent  abuse  in  the  operation  of  the 
pilot  policy.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Sections  6  and  19(b)  of 
the  Act  *"  to  accelerate  approval  of  the 
proposed  rule  change. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*'  that  the 
proposed  rule  change  (SR-CHX-9-20)  is 
hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  98-24638  Filed  9-14-98;  8:45  am] 

HLUNQ  CODE  aOIO-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  ar>d  Recordkeeping 
Requirements  Under  0MB  Review 

AQENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35,  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
October  15, 1998.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 


documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White. 
Small  Business  Achninistration,  409  3rd 
Street,  S.W.,  5th  Floor,  Washington, 
D.C.  20416;  and  OMB  Reviewer. 
Victoria  Wassmer,  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  T 

FOR  FURTHER  INFORMATION  CONTf^ACT: 
Jacqueline  White.  Agency  Clear^ce 
Officer,  (202)  205-6629.  i 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Businei  Loans. 

Form  No.:  SB  A  Forms  4,  4-1,  4L, 
4Schedule  A.  4(Short)  and  EIB-SBA  84- 
1. 

Frequency:  On  Occasion. 

Description  of  Respondents:' 
Applicants  for  an  SBA  business  loan. 

Annual  Responses:  60,000. 

Annual  Burden:  1,187,000. 

Dated:  September  9, 1998. 
Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[PR  Doc.  98-24721  Filed  9-14-98;  8:45  am] 
BiLiiNG  oooE  «es-ei-p 


"  17  CFR  240.19b-». 


'»15  U.S.C.  78f  and  78s(b)(2). 
"  15  U.S.C.  78s(b)(2). 
"17  CFR  200.30-3(a)(12). 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adnf>inistration 

Advisory  Circular  25.629-1  A, 
Aeroelastic  Stability  Sut}stantiation  of 
Transport  Category  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  issuance  of  advisory 

circular. 

SUMMARY:  This  notice  aimounces  the 
issuance  of  Advisory  Circular  (AC) 
25.629-lA,  Aeroelastic  Stability 
Substantiation  of  Transport  Category 
Airplanes.  This  AC  provides  guidance 
material  for  acceptable  means,  but  not 
the  only  means,  of  demonstrating 
compliance  with  the  provisions  of  part 
25  of  the  Federal  Aviation  Regulations 
(FAR)  dealing  with  the  design 
requirements  for  transport  category 
airplanes  to  preclude  the  aeroelastic 
instabilities  of  flutter,  divergence  and 
control  reversal. 

DATES:  Advisory  Circular  25.639-2A 
was  issued  by  the  Manager,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  ANM-100,  on  July 
23, 1998. 

HOW  TO  OBTAIN  COPIES:  A  copy  may  be 
obtained  by  writing  to  the  U.S. 
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Department  of  Transportation, 
Subsequent  Distribution  Office,  DOT 
Warehouse,  SVC-121.23,  3341Q  75th 
Ave.,  Landover,  MD  20785,  telephone 
301-322-5377,  or  faxing  your  request  to 
the  warehouse  at  301-386-5394. 

Issued  in  Renton,  Washington,  on 
September  4, 1998. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 
(FR  Doc.  98-24707  Filed  9-14-98;  8:45  am] 

BILUNG  CODE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Intelligent  Transportation  Society  of 
America;  Public  Meeting 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Board  of  Directors 
on  Sunday,  October  11, 1998.  The 
general  session  of  the  meeting  begins  at 
1:00  p.m.  The  letter  designations  that 
follow  each  item  mean  the  following:  (I) 
is  an  information  item;  (A)  is  an  action 
item;  (D)  is  a  discussion  item.  This 
meeting  includes  the  following  items: 
(1)  Introductions  and  ITS  America 
Antitrust  Pohcy  and  Conflict  of  Interest 
Statements;  (2)  Welcome  (I);  (3)  Review 
and  Approval  of  Previous  Meeting's 
Minutes  (A);  (4)  U.S.  Federal  ITS 
Initiatives  Report  (I/D);  (5)  Coordinating 
Council  Report  (A);  (6)  State  Chapters 
Coimcil  Report  (I) ;  (7)  ITS  America 
Association  Report  (I);  (8)  Report  of  the 
ITS  World  Congreses  (I/D),  (a)  Seoul 
World  Congress  Overview;  and  (b) 
Toronto  World  Congress  Update/Other 
International  ITS  Activities;  (9)  1999/ 
2001  ITS  America  Aimual  Meetings 


(I/D);  (10)  1999  Board  Meeting  Schedule 
(A);  (11)  President's  Report  (External 
Issues)  (I);  (12)  Other  Program  Business. 

ITS  AMERICA  provides  a  forum  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs,  ' 
strategic  planning,  standards, 
international  liaison,  and  priorities. 

The  charter  for  the  utilization  of  ITS 
AMERICA  estabUshes  this  organization 
as  an  advisory  committee  imder  the 
Federal  Advisory  Committee  Act 
(FACA)  5  use  app.  2,  when  it  provides 
advice  or  recommendations  to  DOT 
officials  on  ITS  policies  and  programs. 
(56  FR  9400.  March  6, 1991). 

DATES:  The  Board  of  Directors  of  ITS 
AMERICA  will  meet  on  Sunday, 
October  11.1998.  from  1  p.m.— 5:00  p.m. 
in  the  Lotus.  2nd  Floor. 

ADDRESS:  Hotel  Intercontinental.  Seoul, 
Korea;  Phone:  +82-2-555-5656.  Fax: 
+82-2-559-7990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA.  400  Virginia  Avenue  SW.. 
Suite  800,  Washington,  DC.  20024. 
Persons  needing  further  information  or 
who  request  to  speak  at  this  meeting 
should  contact  Kenneth  Faunteroy  at 
ITS  AMERICA  by  telephone  at  (202) 
484-4130  or  by  FAX  at  (202)  484-3483. 
The  DOT  contact  is  Mary  C.  Pigott. 
FHWA.  HVH-1,  Washington,  DC  20590, 
(202)  366-9230.  Office  hours  are  from 
8:30  a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  for  legal  holidays. 
(23  U.S.C.  315;  49  CFR  1.48) 

Issued:  September  10. 1998. 
Jeffrey  Paniati. 

Deputy  Director  ITS  Joint  Program  Office. 
(FR  Doc.  98-24688  Filed  9-14-98;  8:45  am] 

BILUNO  CODE  4910-22-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Review; 
Comment  Request 

August  31, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  15. 1998 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0099. 

Form  Number:  IRS  Form  1065, 
Schedule  D  and  Schedule  K-1). 

Type  of  Review:  Revision. 

Title:  U.S.  Partnership  Return  of 
Income  (1065);  Capital  Gains  and  Losses 
(Schedule  D);  and  Partner's  Share  of 
Income,  Credits,  Deductions,  etc. 
(Schedule  K-1). 

Description:  Internal  Revenue  Code 
(IRC)  section  6031  requires  partnerships 
to  file  returns  that  show  gross  income 
items,  allowable  deductions,  partners' 
names,  addresses,  and  distribution 
shares,  and  other  information.  This 
information  is  used  to  verify  correct 
reporting  of  partnership  items  and  for 
general  statistics. 

Respondents:  Businesses  or  other  for- 
profit,  Individuals  or  households. 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.488,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Fomi 

Recordkeeping 

Learning  about  the 
law  or  the  form 

Preparing  the  form 

Copying,  assem- 
bling, and  sending 
the  form  to  the  IRS 

1065 

39  hr.,  50  min  

6hr.,56min  

25  hr.,  7  min  

21  hr..  28  min 

1  hr..  29  min  

9  hr.,  20  min  

37hr..  llmm 

1  hr..  40  min. 
10  hr..  10  mia 

4  hr..  1  mm. 

Schedule  D _ 

Schedule  K-1  

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1.121,918.608 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue, 
NW,  Washington.  DC  20224. 


OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10226.  New 


Executive  Office  Building,  Washington, 

DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  98-24628  Filed  9-14-98;  8:45  am] 

BtUMQ  COOE  4a30-ei-P 
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DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

September  1 ,  1998 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  15, 1998 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0901. 

Form  Number:  IRS  Form  1098. 

Type  of  Review:  Extension. 

Title:  Mortgage  Interest  Statement. 

Description:  Form  1098  is  used  to 
report  $600  or  more  of  mortgage  interest 
received  from  an  individual  in  the 
course  of  the  mortgager's  trade  or 
business. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  171,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  7  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  8,038,699  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571,  llll  Constitution 
Avenue,  NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  98-24629  Filed  9-14-98;  8:45  am] 
mUlNQ  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review, 
Comment  Request 

September  1, 1998. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  15, 1998 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0026. 

Form  Number:  TRS  Form  926. 

Type  of  Review:  Revision. 

Title:  Return  by  a  U.S.  Transferor  of 
Property  to  a  Foreign  Corporation. 

Description:  U.S.  persons  file  Form 
926  to  report  the  transfer  of  property  to 
a  foreign  corporation  and  to  report 
information  required  by  a  section  367. 
The  IRS  uses  Form  926  to  determine  if 
the  gain,  if  any,  must  be  recognized  by 
the  U.S.  person. 

Respondents:  Businesses  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping  

Learning  about  the  law  or 

the  form. 
Preparmg  and  sending 

the  form  to  the  IRS. 


6  hr.,  56  min. 
4  hr,  4  min. 

4  hr.,  22  min. 


Frequency  of  Response:  On  occasion, 
Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  15.370  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[FR  Doc.  98-24630  Filed  9-14-98;  8:45  am] 

BILUNQ  COOE  4aiO-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

September  3, 1998. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  15, 1998 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  New. 

Form  Number:  IRS  Form  8863. 

Type  of  Review:  New  collection. 

Title:  Education  Credits  (Hope  and 
Lifetime  Learning  Credits). 

Description:  Section  25A  of  the 
Internal  Revenue  Code  allows  for  two 
education  credits,  the  Hope  Credit  and 
the  lifetime  learning  credit.  Form  8863 
Mdll  be  used  to  compute  the  amount  of 
the  allowable  credits.  The  IRS  will  use 
the  information  on  the  form  to  verify 
that  respondents  correctly  computed 
their  education  credits. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  12.000.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping  

Learning  atxxjt  the  law  or 

the  form. 

Preparirig  the  form 

Copying,  assemt>(ing,  and 

sending  the  form  to  the 

IRS. 

13  min. 
11  tjvn. 

49  min. 
58  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  18.224.000 
hours. 

OMB  Number:  1545-1022. 

Form  Number:  IRS  Form  7018-C. 

Type  of  Review:  Extension. 

Title:  Order  Blank  for  Forms. 

Description:  Form  7018-C  allows 
taxpayers  who  must  file  information 
returns  a  systematic  way  to  order 
information  tax  forms  materials. 

Respondents:  Businesses  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
868.432. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
43.422  hours. 

OMB  Number:  1545-1277. 
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Form  Number:  IRS  Forms  1040- 
TeleFile  and  8855-V. 

Type  of  Review:  Extension. 

Title:  TeleFile  (1040-TeleFile);  and 
TeleFile  Payment  Voucher  (8855-V). 

Description:  Form  1040EZ  filers  who 
are  single  with  no  dependents,  and 
whose  IRS  mail  label  has  not  changed, 
will  be  given  the  option  to  file  their 
return  by  telephone,  with  no  return  to 
send  in  to  the  IRS.  The  IRS  will  use  the 
information  obtained  to  compute  the 
taxpayer's  refimd  or  balance  due. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,600.000. 

Estimated  Burden  Hours  Per 
Respondent/Recbrdkeeper: 


Recordkeeping  

Learning  atx)ut  the  law  or 

the  Tax  Record. 
Preparing  the  Tax  Record 

TeleFile  phone  can  

Preparing  Form  8855-V 

(if  you  owe  money). 


7  min. 
37  min. 

22  min. 
10  min. 
17  min. 


Frequency  of  Response:  Annually. 
.    Estimated  Total  Reporting/ 
Recordkeeping  Burden:  8,095,000  hours. 

0MB  Number:  1545-1608. 

Regulation  Project  Number:  REG- 
119227-97  NPRM. 

Type  o/i?eview;  Extension. 

Title:  Keroseiie  Tax;  Aviation  Fuel 
Tax;  Tax  on  Heavy 

Description:  The  regulation 
implements  three  (3)  new  tax 
provisions:  The  tax  on  kerosene,  the 
refund  for  aviation  fuel  producers,  and 
the  registration  rules  for  certain  truck 
dealers. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
11,600. 

Estimated  Burden  Hours  Per 
Respondent:  17  minutes. 

Frequency  of  Response:  On  occasion. 
Annually,  Other  (once). 

Estimated  Total  Reporting  Burden: 
3,340  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 
•  Departmental  Reports  Management  Officer. 
(FR  Doc.  98-24631  Filed  9-14-98;  8:45  ami 
BtLUNQ  CODE  4830-01-4> 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[INTL-3-95] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  INTL-3-95  (TD  8687), 
Source  of  Income  From  Sales  of 
Inventory  and  Natural  Resources 
Produced  in  One  Jurisdiction  and  Sold 
in  Another  Jurisdiction  (§§  1.863-1  and 
1.863-3). 

DATES:  Written  comments  should  be 
received  on  or  before  November  16, 
1998  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Source  of  Income  From  Sales  of 
Inventory  and  Natural  Resources 
Produced  in  One  Jurisdiction  and  Sold 
in  Another  Jurisdiction. 

OMB  Number:  1545-1476. 

Regulation  Project  Number:  INTL-3- 
95. 

Abstract:  This  regulation  provides 
rules  for  allocating  and  apportioning 
income  ft-om  sales  of  natural  resources 
or  other  inventory  produced  in  the 
United  States  and  sold  outside  the 
United  States  or  produced  outside  the 
United  States  and  sold  in  the  United 
States.  The  information  provided  is 
used  by  the  IRS  to  determine  on  audit 
whether  the  taxpayer  has  properly 
determined  the  source  of  its  income 
from  export  sales. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
425. 

Estimated  Time  Per  Respondent:  2 
hours,  36  minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,125. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  9, 1998. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  98-24624  Filed  9-14-98;  8:45  am) 

BILUNG  CODE  4830-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determination:  "EDO: 
Art  in  Japan  1615-1868" 

AGENCY:  United  States  Information 

Agency. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
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October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "EDO:  Art  in 
Japan  1615-1868",  imported  fixim 
abroad  for  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  lenders.  I  also 
determine  that  the  temporary  exhibition 
or  display  of  the  listed  exhibit  objects  at 
the  National  Gallery  of  Art  from  on  or 
about  November  15, 1998  to  on  or  about 
February  15, 1999,  is  in  the  national 
interest. 

Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Neila  Sheahan,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
202/619-5030,  and  the  address  is  Room 
700,  U.S.  Information  Agency.  301  4th 
St.,  SW,  Washington.  DC  20547-0001. 

Dated:  September  9, 1998. 
Les  Jin, 

General  Counsel. 
[FR  Doc.  98-24697  Filed  9-14-98;  8:45  am) 

HLUNG  CODE  8230-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations 

AGENCY:  United  States  Information 

Agency. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 


October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2, 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "Picasso  and  the 
War  Years:  1937-1945"  (see  list), 
imported  from  various  foreign  lenders 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  listed  exhibit  objects  at  Fine  Arts 
Museums,  San  Francisco,  California  on 
or  about  October  10, 1998,  to  on  or 
about  January  3, 1999,  Solomon  R. 
Guggenheim  Museum,  New  York,  New 
York  on  or  about  February  11, 1999  to 
on  or  about  May  2, 1999,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
W.  Manning,  Assistant  General  Counsel, 
202/619-5997,  and  the  address  is  Room 
700,  U.S.  Information  Agency,  301  4th 
Street,  S.W..  Washington,  D.C.  20547- 
0001. 

Dated:  September  11. 1998. 
Les  Jin, 

General  Counsel. 
[FR  Doc.  98-24857  Filed  9-14-98;  8:45  ami 

BHJJNGOOOE  8230-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Structure  and  Surface:  Contemporary 
Japanese  Textiles" 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Structure  and 
Surface:  Contemporary  Japanese 
Textiles"  (see  list),  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  listed  objects  at  The  Museum  of 
Modem  Art  from  on  or  about  November 
11, 1998  through  on  or  about  January 
26, 1999,  and  The  Saint  Louis  Art 
Museum  and  other  venues  in  the  United 
States  yet  to  be  determined,  is  in  the 
national  interest. 

Public  Notice  of  these  Determinations 
is  ordered  to  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Epstein,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
202/619-6981,  and  the  address  is  Room 
700,  U.S.  Information  Agency,  301  4th 
Street,  S.W.,  Washington,  D.C.  20547- 
0001. 

Dated:  September  9, 1998. 
Les  Jin, 

General  Counsel. 
[FR  Doc.  98-24696  FUed  9-14-98;  8:45  am) 
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ACTION:  Notice. 
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Corrections 


Federal  Register 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 


August  27, 1998,  make  the  following 
correction: 

§60.4    [Corrected] 

On  page  45727,  in  §  60.4(c),  the  table 
should  read  as  follows: 


(c)* 


40CFRPart60 

(N(M)01-0002a  &  ND-001-0004a;  FRL-6150- 

fl  ■  ■■:  y 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plan  for  North  Dakota;  Revisions  to  the 
Air  Pollution  Control  Rules;  Delegation 
of  Authority  for  New  Source 
Performance  Standards 

Correction 

In  rule  docunient  98-22899  beginning  ,- 

on  page  45722  in  the  issue  of  Thursday, 

Delegation  Status  of  New  Source  Performance  Standards 

[(NSPS)  for  Region  VIII] 


Subpart 


CO 


MT' 


ND 


SD1 


UT' 


WY 


WWW Municipal  Solid  Waste  Landfills 


Tuesday 
September  15,  1998 


(*)  Indicates  approval  of  State  regulation. 

{*)  Indicates  approval  of  New  Source  Performance  as  part  of  the  State  Implementation  Plan  (SIP). 


BILUNG  CODE  1506-014 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  213 

[Docket  No.  RST-90-1,  Notice  No.  8] 

RIN2130-AA75 

Track  Safety  Standards 

Correction 

In  the  issue  of  Friday,  August  28, 
1998,  on  page  46102,  in  the  correction 


of  rule  document  98-15932,  in  the  third 
column,  in  the  second  line  "March" 
should  read  "March  22, 1999". 

BILUNO  CODE  150S41-O 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Parts  264  and  265 
Project  XL  Site-specific  Rulemaidng  for 
OSi  Specialties,  Inc.,  Sistersviile,  WV; 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  264  and  265 
[FRL-6157-6] 

Project  XL  Site-specific  Rulemaking  for 
OS!  Specialties,  Inc.,  Sistersville,  WV 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

summary:  The  EPA  is  implementing  a 
project  under  the  Project  XL  program  for 
the  OSi  Specialties,  Inc.  plant,  a  wholly 
owned  subsidiary  of  Witco  Corporation, 
located  near  Sistersville,  West  Virginia 
(the  "Sistersville  Plant").  The  terms  of 
the  XL  project  are  defined  in  a  Final 
Project  Agreement  ("FPA")  which  has 
been  available  for  public  review  and 
comment.  See  62  FR  34748,  June  27, 
1997.  Following  a  review  of  the  public 
comments,  the  FPA  was  signed  by 
delegates  from  the  EPA,  the  West 
Virginia  Division  of  Environmental 
Protection  ("WVDEP")  and  Witco 
Corporation  on  October  17, 1997.  EPA  is 
today  publishing  a  final  rule,  applicable 
only  to  the  Sistersville  Plant,  to 
facilitate  implementation  of  the  XL 
project.  Today's  final  rule  is  an 
outgrowth  of  the  proposed  rule 
published  on  March  6, 1998,  and  a 
supplemental  proposal  published  on 
July  10.  1998.  See  63  FR  11200  and  63 
FR  37309,  respectively. 

Today's  action  is  a  site-specific 
regulatory  deferral  from  the  Resource 
Conservation  and  Recovery  Act 
("RCRA")  organic  air  emission 
standards,  commonly  known  as  RCRA 
Subpart  CC.  The  applicability  of  this 
site-specific  deferral  is  limited  to  two 
existing  hazardous  waste  surface 
impoimdments,  and  is  conditioned  on 
the  Sistersville  Plant's  compliance  with 
air  emission  and  waste  management 
requirements  that  have  been  developed 
imder  this  XL  project.  The  air  emission 
and  waste  management  requirements 
are  set  forth  in  today's  final  rule. 
Today's  action  is  intended  to  provide 
site-specific  regulatory  changes  to 
implement  this  XL  project.  The  EPA 
expects  this  XL  project  to  result  in 
superior  environmental  performance  at 
the  Sistersville  Plant,  while  deferring 
significant  capital  expenditiu^s,  and 
thus  providing  cost  savings  for  the 
Sistersville  Plant. 

DATES:  This  final  rule  is  effective  on 
September  15, 1998. 
ADDRESSES:  Docket:  Three  dockets 
contain  supporting  information  used  in 
developing  this  final  rule,  and  are 
available  for  public  inspection  and 


copying  at  the  EPA's  docket  office 
located  at  Crystal  Gateway.  1235 
Jefferson  Davis  Highway,  First  Floor, 
ArUngton,  Virginia.  The  public  is 
encouraged  to  phone  in  advance  to 
review  docket  materials.  Appointments 
can  be  scheduled  by  phoning  the  Docket 
Office  at  (703)  603-9230.  Refer  to  RCRA 
docket  numbers  F-98-MCCP-FFFFF.  F- 
98-MCCF-FFFFF,  and  F-98-MCCA- 
FFFFF. 

A  duplicate  copy  of  each  docket  is 
available  for  inspection  and  copying  at 
U.S.  EPA,  Region  3, 1650  Arch  Street, 
Philadelphia,  PA,  19103-2029,  during 
normal  business  hours.  Persons  wishing 
to  view  a  duplicate  docket  at  the 
Philadelphia  location  are  encouraged  to 
contact  Mr.  Tad  Radzinski  in  advance, 
by  telephoning  (215)  814-2394. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tad  Radzinski.  U.S.  Environmental 
Protection  Agency,  Region  3  (3WC11), 
Waste  and  Chemicals  Management 
Division,  1650  Arch  Street, 
Philadelphia,  PA,  19103-2029,  (215) 
814-2394. 
SUPPLEMENTARY  INFORMATION: 

Outline 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

L  Authority 

II.  Background 

A.  Overview  of  Project  XL 

B.  Overview  of  the  OSi  Sistersville  Plant 
XL  Project 

1.  Introduction 

2.  OSi  Sistersville  Plant  XL  Project 
Description  and  Environmental  Benefits 

3.  Economic  Benefits 

4.  Stakeholder  Involvement  and  Changes 
Since  Proposal 

5.  Regulatory  Implementation  Approach 

6.  Project  Duration  and  Completion 

III.  Regulatory  Requirements  and 

Performance  Standards 

A.  Capper  Unit  Control  Requirements 

B.  Methanol  Recovery  Operation 

C.  Waste  Minimization/Pollution 
Prevention  Study 

IV.  Summary  of  Response  to  Public 

Comments 

V.  Additional  Information 

A.  Immediate  Effective  Date 

B.  Executive  Order  12866 

C.  Regulatory  Flexibility 

D.  Congressional  Review  Act 

E.  Paperwork  Reduction  Act 

F.  Unfunded  Mandates  Reform  Act 

G.  Applicability  of  Executive  Order  13045 
H.  Executive  Order  12875:  Enhancing 

Intergovernmental  Partnerships 
I.  Executive  Order  13084:  Consultation  and 
Coordination  with  Indian  Tribal 
Governments 

L  Authority 

This  regulation  is  being  published 
under  the  authority  of  sections  1006, 
2002,  3001-3007,  3010,  and  7004  of  the 


Solid  Waste  Disposal  Act  of  1970,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  amended  (42 
U.S.C.  6905,  6912,  6921-6927,  6930, 
and  6974). 

n.  Background 

A.  Overview  of  Project  XL 

This  site-specific  regulation  will 
implement  a  project  developed  under 
Project  XL,  an  EPA  initiative  to  allow 
regulated  entities  to  achieve  better 
environmental  results  at  less  cost. 
Project  XL — "excellence  and 
Leadership" —  was  announced  on 
March  16, 1995,  as  a  central  part  of  the 
National  Performance  Review  and  the 
EPA's  effort  to  reinvent  environmental 
protection.  See  60  FR  27282  (May  23. 
1995).  Project  XL  provides  a  limited 
number  of  private  and  public  regulated 
entities  an  opportimity  to  develop  their 
own  pilot  projects  to  provide  regulatory 
flexibility  that  will  result  in 
environmental  protection  that  is 
Superior  to  what  would  be  achieved 
through  compliance  with  current  and 
reasonably  anticipated  future 
regulations.  These  efforts  are  crucial  to 
the  Agency's  ability  to  test  new 
regulatory  strategies  that  reduce 
regulatory  burden  and  promote 
economic  growth  while  achieving  better 
environmental  and  public  health 
protection.  The  Agency  intends  to 
evaluate  the  results  of  this  and  other 
Project  XL  projects  to  determine  which 
specific  elements  of  the  project(s),  if 
any,  should  be  more  broadly  applied  to 
other  regulated  entities  for  \he  benefit  of 
both  the  economy  and  the  environment. 

Under  Project  XL.  participants  in  four 
categories — facilities,  industry  sectors, 
governmental  agencies  and 
communities — are  offered  the  flexibility 
to  develop  common  sense,  cost-effective 
strategies  that  vrill  replace  or  modify 
specific  regulatory  requirements,  on  the 
condition  diat  they  produce  and 
demonstrate  superior  environmental 
performance.  To  participate  in  Project 
XL,  applicants  must  develop  alternative 
pollution  reduction  strategies  pursuant 
to  eight  criteria:  superior  environmental 
performance;  cost  savings  and 
paperwork  reduction;  local  stakeholder 
involvement  and  support;  test  of  an 
innovative  strategy;  transferability; 
feasibility;  identification  of  monitoring, 
reporting  and  evaluation  methods;  and 
avoidance  of  shifting  risk  burden.  They 
must  have  full  support  of  affected 
Federal,  state  and  tribal  agencies  to  be 
selected. 

For  more  information  about  the  XL 
criteria,  readers  should  refer  to  the  two 
descriptive  documents  published  in  the 
Federal  Register  (60  FR  27282,  May  23, 
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1995  and  62  FR  19872.  April  23.  1997), 
and  the  December  1, 1995  "Principles 
for  Development  of  Project  XL  Final 
Project  Agreements"  doctunent.  For 
furOier  discussion  as  to  how  the 
Sistersville  Plant  XL  project  addresses 
the  XL  criteria,  readers  should  refer  to 
the  notice  of  availability  for  this  XL 
project  (62  FR  34748.  June  27, 1997)  and 
the  related  documents  that  were  noticed 
by  that  Federal  Register  action.  Each  of 
these  documents  is  available  from  the 
supporting  dockets  for  this  action  (see 
ADDRESSES  section  of  today's  preamble). 
The  XL  program  is  intended  to  allow 
the  EPA  to  experiment  with  untried, 
potentially  promising  regulatory 
approaches,  both  to  assess  wheUier  they 
provide  benefits  at  the  specific  facility 
affected,  and  whether  they  should  be 
considered  for  wider  application.  Such 
pilot  projects  allow  the  EPA  to  proceed 
more  quickly  than  would  be  possible 
when  imdertaking  changes  on  a 
nationwide  basis.  As  part  of  this 
experimentation,  the  EPA  may  try  out 
approaches  or  legal  interpretations  that 
depart  bom,  or  are  even  Inconsistent 
with,  longstanding  Agency  practice,  so 
long  as  those  interpretations  are  within 
the  broad  range  of  discretion  enjoyed  by 
the  Agency  in  interpreting  statutes  that 
it  implements.  The  EPA  may  also 
modify  rules,  on  a  site-specific  basis, 
that  represent  one  of  several  possible 
poUcy  approaches  within  a  more 
general  statutory  directive,  so  long  as 
the  alternative  being  used  is  permissible 
under  the  statute. 

Adoption  of  such  alternative 
approaches  or  interpretations  in  the 
context  of  a  given  XL  project  does  not, 
however,  signal  the  EPA's  willingness  to 
adopt  that  interpretation  as  a  general 
matter,  or  even  in  the  context  of  other 
XL  projects.  It  would  be  inconsistent 
vvith  the  forward-looking  nature  of  these 
pilot  projects  to  adopt  such  innovative 
approaches  prematurely  on  a 
widespread  basis  v«thout  first 
determining  whether  or  not  they  are 
viable  in  practice  and  successful  in  the 
particular  projects  that  embody  them. 
Furthermore,  as  EPA  indicated  in 
announcing  the  XL  program,  the  Agency 
expects  to  adopt  only  a  limited  number 
of  carefully  selected  projects.  These 
pilot  projects  are  not  intended  to  be  a 
means  for  piecemeal  revision  of  entire 
programs.  Depending  on  the  results  in 
these  projects.  EPA  may  or  may  not  be 
willing  to  consider  adopting  the 
alternative  interpretation  again,  either 
generally  or  for  other  specific  facilities. 

The  EPA  believes  that  adopting 
alternative  policy  approaches  and 
interpretations,  on  a  limited,  site- 
specific  basis  and  in  connection  with  a 
carefully  selected  pilot  project,  is 


consistent  with  the  expectations  of 
Congress  about  EPA's  role  in 
implementing  the  environmental 
statutes  (so  long  as  the  Agency  acts 
within  the  discretion  allowed  by  the 
statute).  Congress'  recognition  that  there 
is  a  need  for  experimentation  and 
research,  as  well  as  ongoing  re- 
evaluation  of  environmental  programs, 
is  reflected  in  a  variety  of  statutory 
provisions,  such  as  section  8001  of 
RCRA. 

B.  Overview  of  the  OSi  Sistersville  Plant 
XL  Project 

1.  Introduction 


The  EPA  is  today  publishing  a 
temporary  deferral  of  RCRA  Subpart  CC 
applicable  to  the  Sistersville  Plant,  to 
implement  key  provisions  of  this  Project 
XL  initiative.  Today's  site-specific 
temporary  deferral  supports  a  Project  XL 
FPA  that  has  been  developed  by  the 
Sistersville  Plant  XL  project  stakeholder 
group.  This  group  consisted  of 
representatives  from  the  Sistersville 
Plant,  EPA,  WVDEP,  and  the 
community  aroimd  the  Sistersville 
Plant.  Environmental  organizations 
were  encouraged  to  participate  in  the 
stakeholder  process;  in  response,  a 
representative  bom  the  Natiu-al 
Resources  Defense  Council  (NRDC) 
participated  in,  and  provided  valuable 
input  to,  the  development  of  this  XL 
Project  and  the  FPA. 

The  FPA  is  available  for  review  in 
RCRA  Docket  Number  F-98-MCCP- 
FFFFF,  and  also  is  available  on  the 
world  wide  web  at  http://www.epa.gov/ 
ProjectXL.  A  Federal  Register  document 
was  published  June  27, 1997  at  62  FR 
34748  to  notify  the  public  of  the  details 
of  this  XL  project  and  to  solicit 
comments  on  the  specific  provisions  of 
the  FPA,  which  embodies  the  Agency's 
intent  to  implement  this  project.  The 
FPA  addresses  the  eight  Project  XL 
criteria,  and  the  expectation  of  the 
Agency  that  this  XL  project  will  meet 
those  criteria.  Those  criteria  are:  (1) 
Environmental  performance  superior  to 
what  would  be  achieved  through 
compliance  with  ciurent  and  reasonably 
anticipated  futiu«  regulations;  (2)  cost 
savings  or  economic  opportunity,  and/ 
or  decreased  paperwork  bvu'den;  (3) 
stakeholder  support;  (4)  test  of 
innovative  strategies  for  achieving 
environmental  results;  (5)  approaches 
that  could  be  evaluated  for  future 
broader  application;  (6)  teclmical  and 
administrative  feasibility;  (7) 
mechanisms  for  monitoring,  reporting, 
and  evaluation;  and  (8)  consistency  with 
Executive  Order  12898  on 
Environmental  Justice  (avoidance  of 
shifting  of  risk  burden).  The  FPA 


specifically  addresses  the  maimer  in 
which  the  project  is  expected  to 
produce,  measure,  monitor,  report,  and 
demonstrate  superior  environmental 
benefits. 

2.  OSi  Sistersville  Plant  XL  Project 
Description  and  Environmental  Benefits 

The  Sistersville  Plant  is  a  specialty 
chemical  manufacturer  of  silicone 
products  and  is  located  near  Sistersville, 
West  Virginia  along  the  east  side  of  the 
Ohio  River.  The  Sistersville  plant 
produces  a  family  of  man-made  organo- 
silicone  chemicals  which  are  used  in 
industry  and  homes  throughout  the 
world.  The  organo-silicones  have 
applications  in  electronic  equipment; 
aircraft,  missile,  and  space  technology; 
appliance,  automotive  and  metal 
working  production;  textile,  paper, 
plastics,  and  glass  fabrication;  rubber 
products;  paint,  polish,  and  cosmetics; 
food  processing  and  preparation; 
building  and  highway  construction  and 
maintenance;  and  chemical  reactions 
and  processes. 

For  this  XL  Project,  the  Sistersville 
Plant  will  install  an  incinerator  and 
route  the  process  vents  bom  its 
polyether  methyl  capper  ("capper")  unit 
to  that  incinerator  for  control  of  organic 
air  emissions.  In  April  1998,  the 
Sistersville  Plant  began  implementing 
these  organic  air  emission  controls. 
There  are  no  currently-applicable 
nationwide  regulations  that  require  the 
Sistersville  Plant  to  install  this 
incinerator  or  to  control  the  oi:ganic 
emissions  bom  the  capper  unit.  The 
EPA  anticipates  that  these  controls  will 
be  required  for  the  Sistersville  Plant 
under  the  National  Emission  Standard 
for  Hazardous  Air  Pollutants  for  the 
source  category  Miscellaneous  Organic 
Chemical  Production  and  Processes 
("MON"),  scheduled  to  be  pubUshed 
under  the  authority  of  Section  112  of  the 
Clean  Air  Act  ("CAA").  The  MON  is 
ourently  scheduled  to  be  published  as 
a  final  rulemaking  in  November  of  2000, 
with  air  emission  controls  expected  to 
be  required  approximately  three  years 
later.  Under  this  XL  project,  and  as  a 
requirement  of  today's  final  site-specific 
temporary  deferral,  the  Sistersville  Plant 
will  operate  oi:ganic  air  emission 
controls  on  the  capper  unit 
approximately  five  years  earlier  than 
EPA  expects  the  controls  to  be  required 
by  the  MON.  Based  on  current 
production  levels,  the  Sistersville  Plant 
estimates  these  incinerator  vent  controls 
will  reduce  the  facility's  organic  air 
emissions  by  about  309,000  pounds  per 
year. 

The  Sistersville  Plant  will  also 
recover  and  reuse  an  estimated  500,000 
pounds  per  year  of  methanol  that  would 
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otherwise  be  disposed  of  through  the 
on-site  wastewater  treatment  system, 
and  will  reduce  approximately  50,000 
pounds  per  year  of  organic  air  emissions 
from  the  wastewater  treatment  system. 
These  modifications  will  reduce  sludge 
generation  from  the  wastewater  system, 
that  would  otherwise  be  disposed  of  in 
an  onsite  landfill,  by  an  estimated 
815,000  pounds  per  year.  In  addition, 
the  Sistersville  Plant  has  committed  to 
conduct  a  waste  minimization/pollution 
prevention  ("WMPP")  study  which  is 
expected  to  result  in  additional 
reductions  in  waste  generation  at  the 
facility.  These  initiatives  are  described 
further  in  section  in  of  today's 
preamble.  Absent  today's  action,  there 
are  no  existing  or  anticipated  applicable 
regulations  that  would  require  the 
Sistersville  Plant  to  perform  the 
environmentally  beneficial  measures  of 
the  methanol  recovery  and  WMPP 
initiatives. 

As  an  incentive  for  the  Sistersville 
Plant  to  install  the  incinerator  vent 
controls,  recover  and  re-use  the 
methanol,  and  to  conduct  the  WMPP 
study,  the  EPA  considers  it  appropriate 
to  temporarily  defer  other  regulatory 
requirements  applicable  to  the 
Sistersville  Plant.  Specifically,  EPA  is 
today  publishing  a  temporary, 
conditional  deferral  from  the  RCRA 
Subpart  CC  organic  air  emission  control 
requirements  applicable  to  the  facility's 
two  hazardous  waste  surface 
impoundments.  The~deferral  is  bom  the 
RCRA  Subpart  CC  surface  impoundment 
standards  codified  at  40  CFR  264.1085 
and  40  CFR  265.1086,  as  well  as 
associated  requirements  that  are 
referenced  in  or  by  40  CFR  264.1085 
and  265.1086  that  would  otherwise 
apply  to  the  two  hazardous  waste 
surface  impoundments.  The  provisions 
of  40  CFR  264.1085  and  265.1086  would 
have  required  the  Sistersville  Plant  to 
install  organic  vapor  suppressing  covers 
on  the  two  existing  haz£irdous  waste 
surface  impoundments.  The  deferred 
provisions  referenced  in  or  by  40  CFR 
264.1085  and  265.1086  are  the 
compliance  assurance  requirements  that 
directly  relate  to  the  air  emission 
control  requirements  for  surface 
impoundments  codified  at  40  CFR 
264.1085  and  265.1086.  Since  EPA  is 
today  temporarily  deferring  the 
requirements  for  the  Sistersville  Plant  to 
comply  with  the  RCRA  Subpart  CC  air 
emission  control  requirements 
applicable  to  its  two  hazardous  waste 
surface  impoundments,  EPA  is  also 
temporarily  deferring  those 
requirements  directly  related  to  air 
emission  controls  on  surface 
impoimdments;  specifically,  the 


inspection  and  monitoring  requirements 
codified  at  40  CFR  264.1088  and 
265.1089,  the  recordkeeping 
requirements  codified  at  40  CFR 
264.1089  and  265.1090,  and  the 
reporting  requirements  codified  at  40 
CFR  264.1090,  as  each  relate  to  the  two 
hazardous  waste  surface  impoimdments 
at  the  Sistersville  Plant. 

The  Sistersville  Plant  estimates  that,  if 
implemented,  installation  and  operation 
of  the  required  RCRA  Subpart  CC  air 
emission  controls  on  the  two  surface 
impoundments  would  result  in  a  total 
organic  emission  reduction  of  45,000 
pounds  per  year.  In  lieu  of  installing 
surface  impoimdment  covers  to  comply 
with  RCRA  Subpart  CC  (either  in 
absence  of  this  XL  project,  or  when  this 
project  concludes),  the  Sistersville  Plant 
plans  to  close  the  two  hazardous  waste 
impoundments,  and  install  two 
wastewater  treatment  tanks  to  serve  in 
their  place.  The  replacement  wastewater 
treatment  tanks  would  most  likely  be 
exempt  from  RCRA  requirements,  under 
40  CFR  264.1(g)(6)  and  40  CFR 
265.1(c)(10);  thus,  the  RCRA  Subpart  CC 
standards  would  not  be  applicable  to 
those  tanks.  There  are  no  currently 
applicable  regulations  that  would 
require  air  emission  controls  on  such 
tanks;  however,  the  Agency  anticipates 
that  the  MON  will  be  applicable  to  such 
tanks,  and  may  require  that  they  be 
equipped  with  organic  air  emission 
controls.  Therefore,  it  is  reasonable  to 
assume  that  in  absence  of  this  XL 
Project,  the  organic  air  emissions 
attributed  to  the  Sistersville  Plant's  two 
hazardous  waste  surface  impoimdments 
would  be  transferred  to  two  RCRA- 
exempt  wastewater  treatment  tanks,  and 
would  not  be  controlled  for 
approximately  five  years. 

3.  Economic  Benefits 

The  Sistersville  Plant  estimates  that 
the  costs  it  will  incvu'  as  a  result  of  the 
RCRA  Subpart  CC  standards  being 
applicable  to  its  two  hazardous  waste 
siuface  impoundments  would  be 
$2,500,000.  Of  that  total,  $2,000,000 
would  be  for  construction  of  wastewater 
treatment  tanks  to  replace  the  surface 
impoundments,  and  $500,000  would  be 
for  performance  of  RCRA  closure 
requirements  for  the  two  existing 
hazardous  waste  surface 
impoimdments.  In  contrast  to  these 
compliance  options,  the  Sistersville 
Plant  estimates  that  the  cost  to  install 
the  incinerator  and  the  process  vent 
controls  on  the  capper  unit,  to 
implement  the  methanol  recovery 
operation,  and  to  conduct  the  WMPP 
initiatives  will  be  $700,000. 

The  Sistersville  Plant  considers  it 
economically  beneficial  to  spend  the 


resources  to  install  a  thermal  incinerator 
and  process  vent  controls  five  years 
before  those  controls  are  likely  to  be 
required  by  federal  regulation,  and  to 
implement  a  methanol  recovery 
operation  and  implement  a  WMPP 
study,  in  exchange  for  deferring  for  Eve 
years  the  cost  of  $2,500,000  that  they 
estimate  will  be  required  to  implement 
their  planned  approach  to  the  RCRA 
Subpart  CC  surface  impoundment 
requirements.      . 

4.  Stakeholder  Involvement  and 
Changes  Since  Proposal 

Stakeholder  involvement  during  the 
Project  development  stage  was 
cultivated  in  several  ways.  The  methods 
included  communicating  through  the 
media  (newspaper  and  radio 
announcements),  directly  contacting 
interested  parties,  and  offering  an 
educational  program  on  the  regulatory 
programs  impacted  by  the  XL  project. 
Stakeholders  have  been  kept  informed 
on  the  project  status  via  mailing  lists, 
newspaper  articles,  public  meetings  and 
the  establishment  of  a  public  file  at  the 
Sistersville  Public  Library  and  the  EPA 
Region  3  office. 

A  local  environmental  group,  the 
Ohio  Valley  Environmental  Coalition, 
was  contacted  but  stated  that  they  did 
not  have  time  to  participate  actively  in 
the  development  of  the  XL  project. 
However,  a  representative  from  NRDC,  a 
national  enviroiunental  interest  groiip, 
has  participated  in  conference  call 
meetings  with  the  Project  XL  team  and 
provided  comments  during  the 
development  of  the  FPA.  TTiis 
representative  continues  to  be  notified 
of  all  XL  project  meetings  and  activities. 
There  are  few  homes  located  near  the 
facility,  and,  therefore,  few  local 
stakeholders  other  than  employees  of 
the  facility  have  expressed  interest  in 
actively  participating  in  the 
development  of  the  project.  However, 
the  Sistersville  Plant  has  provided 
stakeholders  with  regular  project 
development  updates  by  circulating 
meeting  and  conference  call  minutes.  In 
June  of  1997,  an  aimouncement  of  the 
availability  of  the  draft  FPA  was 
published  in  local  newspapers  and  the 
Federal  Register  (62  FR  34748,  June  27. 
1997),  and  the  draft  FPA  was  vddely 
distributed  for  public  comment.  In 
addition,  during  the  public  comment 
period  for  the  draft  FPA,  the  Sistersville 
Plant  hosted  a  general  public  meeting  to 
present  the  draft  FPA.  In  response  to  a 
request  from  the  Enviroiunental  Defense 
Fund,  EPA  extended  the  public 
comment  period  on  the  proposed  FPA 
by  30  days.  EPA  received  four  very 
positive  comments  during  the  public 
comment  period  for  the  draft  FPA.  After 
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that  proposed  rule  public  comment 
period  had  closed,  a  comment  letter  was 
received  fixim  a  citizen  who  was 
concerned  about  the  installation  of  what 
he  believed  was  a  toxic  waste 
incinerator.  BPA  responded  to  this 
citizen's  concern  by  providing  further 
explanation  of  the  project  and  the 
environmental  benefits  that  will  result 
from  the  installation  and  operation  of 
the  vent  incinerator  as  well  as  other 
aspects  of  the  project.  This  citizen  also 
commented  on  the  March  6, 1998 
proposed  rule  (see  section  IV.  below). 
Copies  of  all  the  comment  letters,  as 
well  as  EPA's  response  to  the  concerned 
citizen's  letter,  are  located  in  the 
rulemaking  Dockets  (see  the  ADDRESSES 
section  of  today's  preamble). 

Today's  final  rule  for  a  site-specific 
temporary  deferral  was  proposed  in  the 
Federal  Register  on  March  6, 1998  at  63 
FR  11200.  During  the  30-day  public 
comment  period  following  that 
document's  publication,  EPA  received 
two  comments  on  the  proposal.  The  first 
comment  was  a  positive  one,  submitted 
by  the  Tyler  County  Commission.  The 
other  comment  was  submitted  by  the 
same  citizen  who  submitted  a  negative 
comment  letter  on  the  draft  FPA.  This 
second  comment  letter  is  discussed 
more  fully  in  Section  IV  of  today's 
preamble.  The  commenter  requested  a 
public  hearing.  Thereafter,  EPA  met 
with  the  commenter  and  addressed  his 
concerns.  The  commenter  then 
submitted  a  letter  withdrawing  his 
request  for  a  public  hearing.  However, 
EPA  held  a  public  hearing  on  April  28, 
1998,  to  give  all  concerned  citizens  an 
opportunity  to  be  heard.  No  one  from 
the  public  attended  this  hearing. 

On  May  26, 1998,  die  Sistersville 
Plant  notified  EPA  that  they  would  not 
be  able  to  meet  a  provision  of  the 
proposed  site-specific  temporary 
deferral  that  required  the  Sistersville 
Plant  to  conduct  an  initial  prerformance 
test  on  the  thermal  oxidizer  within  60 
days  of  initial  start-up.  This  provision  is 
contained  at  paragraph  (f)(2)(ii)(B)  in 
§§264.1080  and  265.1080  of  the  March 
6, 1998  proposed  rule  and  of  today's 
final  rule.  C)wing  to  mechanical 
difficulties  and  severe  weather 
conditions,  the  Sistersville  Plant 
requested  a  60-day  extension  of  that 
initial  performance  test  deadline,  in 
order  to  allow  them  time  to  prepare 
their  equipment  and  complete  the 
performance  test.  At  that  time,  the 
Sistersville  Plant  was  legally  subjrtA  to 
the  provisions  of  that  proposed  deferral 
through  a  consent  order  issued  by  the 
WVDEP,  and  through  that  legal 
mechanism,  those  proposed  provisions 
are  enforceable  by  the  state  against  the 
Sistersville  Plant.  The  EPA  considered 


the  relevant  information  submitted  by 
the  Sistersville  Plant,  and  published  a 
supplemental  proposal  in  the  Federal 
Register  to  notify  the  public  of  EPA's 
proposal  to  modify  the  performance  test 
deadline.  For  more  information 
regarding  this  supplemental  proposal, 
see  63  FR  37309  (July  10,  1998).  The 
Sistersville  Plant  sent  notification  of 
that  proposal  to  the  project  stakeholder 
group,  and  published  a  notification  in 
the  local  Sistersville  newspaper  of  the 
opportunity  for  pubUc  comment  related 
to  that  supplemental  proposal.  The 
supplemental  proposal  allowed  a  14-day 
public  comment  period;  however,  no 
comments  were  received.  Therefore, 
based  on  the  information  contained  in 
that  July  10,  1998  supplemental  notice, 
and  the  supporting  Docket  Number  F- 
98-MCCA-FFFFF,  the  EPA  is  today 
publishing  the  site-specific  temporary 
deferral  as  a  final  rule,  with  the 
extended  deadline  for  the  thermal 
oxidizer  initial  performance  test.  Aside 
irom  revising  that  performance  test 
deadline,  the  requirements  of  today's 
final  rule  are  the  same  as  the  proposal 
published  March  6, 1998  at  63  FR 
11200. 

As  this  XL  project  continues  to  be 
implemented,  the  stakeholder 
involvement  program  will  shift  its  focus 
to  ensure  that:  (1)  Stakeholders  are 
apprised  of  the  status  of  project 
construction  and  operation,  and  (2) 
stakeholders  have  access  to  information 
sufficient  to  judge  the  success  of  this 
Project  XL  initiative.  Anticipated 
stakeholder  involvement  during  the 
term  of  the  project  will  likely  include 
other  general  public  meetings  to  present 
periodic  status  reports,  availability  of 
data  and  other  information  generated, 
and  appointment  of  a  Sistersville  Plant 
Project  XL  contact  at  the  facility  to  serve 
as  a  resource  for  the  community.  In 
addition  to  the  EPA  and  WVDEP 
reporting  requirements  of  today's 
rulemaking,  the  FPA  includes 
provisions  whereby  the  Sistersville 
Plant  will  make  copies  of  semiannual 
and  aimual  project  reports  available  to 
all  interested  parties.  A  public  file  on 
this  XL  project  has  been  maintained  at 
the  local  Sistersville  library  throughout 
project  development,  ana  will  continue 
to  be  updated  as  the  project  is 
implemented. 

A  detailed  description  of  this  program 
and  the  stakeholder  support  for  this 
project  is  included  in  the  Final  Project 
Agreement,  which  is  available  through 
the  docket  or  through  EPA's  Project  XL 
site  which  can  be  found  at  http:// 
www.epa.gov/ProjectXL. 


5.  Regulatory  Implementation  Approach 

Today's  action  provides  the 
Sistersville  Plant  with  a  temporary, 
conditional  deferral  from  the 
applicability  of  certain  existing  RCRA 
Subpart  CC  regulatory  requirements. 
This  action  allows  the  Sistersville  Plant 
to  continue  to  operate  the  two 
hazardous  waste  surface  impoundments 
without  installing  the  organic  air 
emission  controls  that  are  required  for 
those  types  of  units  under  the  RCRA 
Subpart  CC  Federal  regulations.  Today's 
site-specific  deferral  from  RCRA 
Subpart  CC  surface  impoundment 
requirements  is  conditioned  upon  the 
Sistersville  Plant's  continuous 
compliance  with  the  environmentally 
beneficial  initiatives  that  were 
developed  for  this  XL  project.  Those 
initiatives  are  described  in  Section  III  of 
today's  preamble,  and  further  detailed 
in  the  FPA. 

The  state  of  West  Virginia  is  not  yet 
authorized  under  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  to 
implement  the  RCRA  Subpart  CC  air 
regulations.  However,  West  Virginia 
regulations,  codified  in  45  Code  of  State 
Regulations  25  ("WV  45  CSR  25"), 
contain  the  same  technical  requirements 
as  the  Federal  regulations  of  RCRA 
Subpart  CC.  The  Sistersville  Plant  is 
subject  to  the  West  Virginia  State 
Regulations,  which  would  include 
requirements  that  the  two  hazardous 
waste  surface  impjoundments  be 
operated  with  organic  air  emission 
controls.  Thus,  to  implement  this  XL 
project,  the  WVDEP  and  the  Sistersville 
Plant  have  negotiated  and  executed  a 
consent  order  under  the  authority  of 
W.Va.  Code  Sec.  22-4-5.  A  copy  of  that 
consent  order  is  available  in  the  docket 
for  today's  rulemaking.  The  consent 
order  defers  application  of  the  organic 
air  emission  requirements  of  WV  45 
CSR  25,  which  would  otherwise  be 
applicable  to  the  hazardous  waste 
surface  impoundments  at  the 
Sistersville  Plant.  The  state  consent 
order  will  implement  the  deferral  from 
WV  45  CSR  25  for  the  same  effective 
period  that  today's  rulemaking  will 
implement  a  temporary,  conditional 
deferral  from  Federal  RCRA  Subpart  CC 
requirements.  Essentially,  the  consent 
order  implements  this  XL  project  at  the 
State  level,  while  today's  rulemaking 
implements  the  project  at  the  Federal 
level. 

West  Virginia  is  expected  to  adopt 
today's  rulemaking  during  their  1999 
State  Legislative  Session.  After  that 
adoption,  WVDEP  intends  to  implement 
the  project  through  regulations, 
contained  in  the  Code  of  State 
Regulations  ("CSR"),  rather  than 
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through  a  consent  order.  As  with  today's 
rulemaking,  the  state  consent  order's 
temporary  deferral  from  WV  45  CSR  25 
surface  impoundment  requirements  is 
conditioned  upon  the  Sistersville 
Plant's  continuous  compliance  with  the 
envirorunentally  beneficial  conditions 
developed  under  this  XL  project. 
Similarly,  when  today's  Federal 
rulemaking  is  adopted  into  the  West 
Virginia  CSR,  as  described  above,  the 
Sistersville  Plant  will  be  required  to 
comply  with  those  environmentally 
beneficial  conditions  in  order  to 
maintain  the  temporary  deferral  from 
surface  impoundment  requirements  of 
WV  45  CSR  25.  The  state  adoption  of 
today's  rulemaking,  and  its  use  of  the 
rule  rather  than  the  consent  order  to 
regulate  the  project,  will  result  in  a 
slight  change  in  the  way  this  XL  project 
is  implemented  at  the  state  level; 
however,  that  adoption  will  not  result  in 
any  changes  to  the  environmentally 
beneficial  conditions  to  which  the 
Sistersville  Plant  is  subject,  or  to  the 
nature  of  the  Sistersville  Plant's  deferral 
bom  hazardous  waste  surface 
impoundment  air  emission  control 
requirements. 

It  is  the  intent  of  the  EPA  and  the 
WVDEP  to  incorporate  the  provisions  of 
today's  rulemaking  and  the  WV  state 
consent  order  into  the  Sistersville 
Plant's  permits,  as  appropriate.  This 
would  be  accomplished  in  the  normal 
course  of  reissuance  of  the  RCRA  part  B 
permit,  and  in  any  other  permits  when 
issued  in  their  normal  course.  Although 
today's  rulemaking  action  temporarily 
defers  the  applicability  of  RCRA 
Subpart  CC  air  emission  control 
requirements  to  the  two  hazardous 
waste  surface  impoundments,  today's 
action  does  not  affect  the  Sistersville 
Plant's  RCRA  permitting  requirements 
under  40  CFR  270.27.  Those  permitting 
requirements  are  applicable  to  air 
emission  control  equipment  operated  in 
accordance  with  RCRA  Subpart  CC. 
Today's  action  temporarily  defers  the 
applicability  of  those  air  emission 
control  requirements  to  the  Sistersville 
Plant  surface  impoundments;  but  if 
there  is  a  time  that  the  Sistersville  Plant 
installs  air  emission  controls  on  those 
hazardous  waste  surface 
impoundments,  the  applicable 
information  would  be  required  to  be 
reflected  in  the  Plant's  RCRA  part  B 
permit. . 

The  only  Federal  regulation  that 
today's  temporary,  conditional  deferral 
affects  is  the  RCRA  Subpart  CC  organic 
air  emission  standards.  Furthermore,  the 
only  aspect  of  those  standards  that 
today's  rulemaking  affects  is  the 
applicability  of  the  organic  air  emission 
standards  to  the  two  hazardous  waste 


surface  impoundments  at  the 
Sistersville  Plant.  Similarly,  the  only 
State  regulatory  requirements  that  are 
affected  by  the  state  consent  order  are 
WV  45  CSR  25  requirements  applicable 
to  organic  air  emission  controls  for  the 
two  hazardous  waste  surface 
impoundments  at  the  Sistersville  Plant. 
The  EPA  emphasizes  that  today's 
rulemaking  action,  and  the  state  consent 
order  that  parallels  today's  action,  do 
not  affect  the  provisions  or  applicability 
of  any  other  existing  or  future 
regulations;  furthermore,  the 
applicability  of  today's  rulemaking  and 
the  parallel  state  consent  order  are 
limited  in  scope  to  the  Sistersville  Plant. 

6.  Project  Duration  and  Completion 

As  with  all  XL  projects  testing 
alternative  environmental  protection 
strategies,  the  term  of  the  Sistersville 
Plant  XL  project  is  one  of  limited 
duration.  Section  264.1080(f)(3)  of 
today's  rule  provides  that  the  temporary 
deferral  of  the  RCRA  Subpart  CC  air 
emission  requirements  for  the  surface 
impoundments  at  the  Sistersville  Plant 
will  expire  on  the  "MON  Compliance 
Date."  Today's  rule  defines  the  "MON 
Compliance  Date"  as  three  years  after 
the  effective  date  of  the  MON.  As 
described  in  Section  n.B.2  of  this 
preamble,  air  emission  controls  for  the 
MON  source  category  are  scheduled  to 
become  final  in  late  2000,  and  air 
emission  controls  for  MON  soim:es  are 
anticipated  to  be  required  three  years 
after  that  date.  Accordingly,  this  XL 
project  will  not  continue  srfler  that  time, 
and  the  Sistersville  Plant  will  thereafter 
be  subject  to  those  requirements 
deferred  by  today's  rule,  if  applicable. 
However,  the  Sistersville  Plant  may 
propose  to  EPA  a  new  Project  XL  to  take 
effect  after  that  time.  _ 

Today's  rule  provides  for  an  orderly 
transition  from  the  requirements  of  this 
XL  project  to  those  requirements  which 
will  apply  to  the  facility  after  the  project 
ends.  Piusuant  to  40  CFR 
264.1080(f)(3)(iii)  and  264.1080(g)(l)(ii) 
of  today's  rulemaking,  the  Sistersville 
Plant  is  required  to  submit  to  EPA  an 
implementation  schedule  specifying 
how  the  Sistersville  Plant  will  come 
into  compliance  with  the  requirements 
that  are  deferred  by  today's  rule.  The 
implementation  sdiedule  must  be 
submitted  to  EPA  eighteen  months  prior 
to  the  MON  Compliance  Date,  and  must 
meet  the  requirements  of  40  CFR 
264.1080(g)(l)(iii)  of  today's  rule.  In  no 
event  will  the  implementation  schedule 
extend  beyond  the  MON  Compliance 
Date.  The  implementation  schedule 
submitted  by  the  Sistersville  Plant  must 
contain  interim  calendar,  or 
"milestone,"  dates  for  the  piut:hase  and 


installation  of  equipment,  performance 
testing,  and  other  measures,  as 
necessary  for  the  Sistersville  Plant  to 
come  into  compliance  with  the  deferred 
requirements. 

Today's  rule  provides  that  the 
Sistersville  Plant  has  the  option  within 
the  above-described  transitional  period 
to  either  install  equipment  and  take 
such  other  steps  as  may  be  necessary  to 
comply  with  the  deferred  requirements 
(i.e.,  to  bring  the  surface  impoundments 
into  compliance  with  40  CFR  264.1085), 
or  to  install  equipment  and  undertake 
such  modifications  as  may  be  necessary 
so  as  to  preclude  the  application  of  the 
deferred  requirements  (i.e.,  such  that  40 
CFR  264.1085  is  no  longer  applicable). 
Regardless  of  which  approach  the 
Sistersville  Plant  selects,  those  changes 
must  be  fully  completed  and 
implemented  by  the  MON  Compliance 
Date  in  order  to  provide  uninterrupted 
environmental  benefits,  and  a  seamless 
transition  for  the  Sistersville  Plant  to 
move  from  its  XL  project  requirements 
to  its  otherwise  applicable 
requirements. 

Because  Project  XL  is  a  voluntary  and 
experimental  program,  today's  rule 
contains  provisions  that  allow  the 
project  to  conclude  prior  to  the  MON 
Compliance  Date,  in  the  event  that  it  is 
desirable  or  necessary  to  do  so.  For 
example,  an  early  conclusion  (or 
revocation  "for  cause,"  as  set  forth  in  40 
CFR  264.1080(f)(3)(iv)  of  today's  rule) 
would  be  warranted  if  the  project's 
environmental  benefits  do  not  meet  the 
Project  XL  requirement  for  the 
achievement  of  "superior" 
environmental  results,  or  if  the  capper 
imit  is  removed  from  service  at  the 
facility  and  no  environmental  benefits 
are  realized  from  the  air  emission 
controls  installed  on  the  capper  imit 
imder  this  XL  project.  In  addition,  new 
laws  or  regulations  may  become 
applicable  to  the  Sistersville  Plant 
during  the  project  term  which  might 
render  the  project  impractical,  or  might 
contain  regulatory  requirements  that 
supersede  the  "superior"  environmental 
benefits  that  the  Sistersville  Plant  is 
achieving  imder  this  project.  Finally, 
upon  reviewing  a  proposed  transfer  of 
ownership  under  40  CFR  264.1080(f)(7) 
of  today's  rule,  the  Agency  might 
determine  that  a  futiue  owner  or 
operator  of  the  facility  does  not 
adequately  implement  this  XL  project. 
Similarly,  the  Sistersville  Plant  may  also 
request  that  the  temporary  deferral  be 
revoked  prior  to  the  MON  Compliance 
Date  if  this  experimental  project  does 
not  provide  sufficient  benefits  for  the 
company  to  justify  continued 
participation.  If  an  early  conclusion  to 
the  project  is  determined  to  be 
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appropriate,  40  CFR  264.1085(f)(3)(iv)  of 
today's  final  rule  provides  a  mechanism 
for  EPA  to  legally  conclude  the  project 
prior  to  the  MON  Compliance  Date, 
which  would  trigger  the  eighteen-month 
transitional  period  described  earlier  in 
this  preamble  discussion. 

While  both  EPA  and  the  Sistersville 
Plant  have  broad  discretion  and  latitude 
to  initiate  an  early  conclusion  of  the 
project,  both  expect  to  exercise  their 
good  faith  and  judgment  in  determining 
whether  exercising  this  option  is 
appropriate.  In  this  respect,  and  as 
provided  in  the  FPA,  EPA  expects  that 
it  would  not  be  necessary  to  exercise  its 
discretion  under  this  provision  to 
conclude  this  project  for  "minor" 
noncompliance  by  the  Sistersville  Plant. 
However,  as  with  any  failure  to  comply 
with  EPA  regulations,  the  Agency 
retains  its  full  authority  to  bring  a 
formal  or  informal  enforcement  action 
(if  necessary)  to  bring  the  Sistersville 
Plant  back  into  compliance.  Though  the 
Agency  has  the  option  of  concluding 
this  project  for  noncompliance,  EPA 
expects  that  this  would  be  appropriate 
in  response  to  material  noncompliance 
by  the  Sistersville  Plant  (e.g..  substantial 
or  repeated  violations,  failure  to 
disclose  material  facts  during  the  FPA 
development,  etc.). 

Finally,  in  the  event  that  the  XL 
project  concludes  (for  whatever  reason) 
prior  to  the  MON  Compliance  Date,  the 
Sistersville  Plant  must  submit  and 
comply  with  an  implementation 
schedule  (as  described  earlier  in  this 
preamble  section)  setting  forth  how  the 
Sistersville  Plant  will  come  into 
compliance  within  the  eighteen-month 
transitional  period.  The  schedule  shall 
reflect  the  Sistersville  Plant's  intent  to 
use  its  best  efforts  to  come  into 
compliance  as  quickly  as  practicable 
within  the  eighteen-month  transitional 
period;  in  no  event  will  the 
implementation  schedule  extend 
beyond  the  MON  CompUance  Date. 
There  is  an  important  exception  to  the 
provision  for  an  eighteen-month 
transitional  period:  if  project  conclusion 
occurs  less  than  eighteen  months  prior 
to  the  MON  Compliance  Date,  the 
Sistersville  Plant  still  must  come  into 
compliance  with  all  applicable 
requirements  no  later  than  the  MON 
Compliance  Date.  In  other  words, 
concluding  the  project  dicing  the 
eighteen-month  transitional  period  prior 
to  the  MON  Compliance  Date  does  not 
operate  to  extend  the  temporary 
conditional  deferral  beyond  the  MON 
Compliance  Date. 


IIL  Regulatory  Requirements  and 
Performance  Standards 

A.  Capper  Unit  Control  Requirements 

Under  this  XL  project,  the  Sistersville 
Plant  wrill  reduce  air  emissions  and 
waste  that  would  otherwise  be 
generated  by  its  capper  unit.  The 
organic  air  emission  reduction  will  be 
accomplished  by  installing  a  vent 
system  to  collect  the  organic  emissions 
from  the  capper  unit  process  vents,  and 
routing  the  organic  vent  stream  to  a 
thermal  incinerator.  The  thermal  vent 
incinerator  will  be  required  to  reduce 
the  organics  in  the  vent  stream  98%  by 
weight.  Following  installation  of  the 
thermal  vent  incinerator,  the  Sistersville 
Plant  will  conduct  an  initial 
performance  test  for  the  thermal  vent 
incinerator,  to  determine  an  operating 
temperature  that  they  consider 
appropriate  to  achieve  the  required  98% 
organic  reduction.  At  that  time,  the 
Sistersville  Plant  will  also  conduct  an 
initial  inspection  of  the  vent  system  to 
ensure  there  are  no  leaks,  so  that  all 
organics  collected  in  the  vent  system  are 
routed  to  the  thermal  vent  incinerator 
for  treatment.  Throughout  the  duration 
of  this  project,  the  Sistersville  Plant  will 
continue  to  monitor  the  thermal  vent 
incinerator  operating  temperature,  as  an 
indication  that  the  thermal  vent 
incinerator  is  achieving  the  98%  organic 
reduction  from  the  process  vent  stream. 
The  EPA  considers  it  appropriate  to 
assume  that  operating  Uie  thermal  vent 
incinerator  at  or  above  the  temperature 
determined  in  the  initial  performance 
test  will  provide  an  adequate  level  of 
assurance  that  the  incinerator  is 
achieving  an  organic  destruction 
efficiency  of  98%  by  weight.  However, 
since  the  achievement  of  the 
environmental  benefits  from  this  XL 
project  is  very  dependent  on  the 
effectiveness  of  this  thermal  vent 
incinerator,  the  EPA  may,  at  some  time 
during  the  project  term,  consider  it 
appropriate  to  request  that  the 
Sistersville  Plant  verify  that  the  thermal 
vent  incinerator  operating  temperatiu^ 
is  achieving  the  required  98%  reduction 
in  organics. 

B.  Methanol  Recovery  Operation 

In  addition  to  the  organic  air  emission 
controls  that  the  Sistersville  Plant  shall 
operate,  this  XL  project  will  also  result 
in  a  reduction  of  methanol  discharged 
&t)m  the  capper  unit  to  the  facility's 
wastewater  treatment  system.  To 
accomphsh  this,  the  Sistersville  Plant 
will  operate  a  methanol  recovery  system 
that  will  collect  the  methanol  that 
would  otherwise  be  sent  to  the  facility's 
on-site  wastewater  treatment  system. 
The  Sistersville  Plant  will  attempt  to 


recycle  and  re-use  the  collected 
methanol  on-site,  in  lieu  of  virgin 
methanol.  If  the  Sistersville  Plant  does 
not  consider  such  re-use  to  be  an 
economically  feasible  endeavor,  it  will 
attempt  to  sell  the  collected  methanol  to 
other  facilities,  for  use  in  place  of  virgin 
methanol  or  for  recovery.  Only  if  these 
first  two  approaches  are  not  viable, 
would  the  Sistersville  Plant  dispose  of 
the  collected  methanol  by  routing  it  for 
thermal  recovery,  treatment,  or  bio- 
treatment.  For  the  expected  term  of  this 
XL  project,  the  Sistersville  Plant  shall 
ensure  that  no  more  than  five  percent  of 
the  collected  methanol  is  subject  to  bio- 
treatment;  however,  if  the  project  is 
revoked  prior  to  the  MON  Compliance 
Date,  the  Sistersville  Plant  is  not  subject 
to  that  five  percent  limit. 

C.  Waste  Minimization/Pollution 
Prevention  Study 

An  additional  environmental  benefit 
of  this  XL  project  is  that  the  Sistersville 
Plant  will  conduct  a  WMPP  study  to 
explore  new  initiatives  that  could  be 
employed  at  the  facility.  The  Sistersville 
Plant  shall  conduct  the  WMPP  study  to 
identify  and  implement  soiuce 
reduction  opportunities  (as  defined  in 
EPA's  Hazardous  Waste  Minimization 
National  Plan.  November  1994  (EPA 
530/R-94/045)  ("National  Plan")).  The 
purposes  of  source  reduction 
opportunities  are  to:  (1)  Reduce  the 
amount  of  any  hazardous  substance, 
pollutant,  or  contaminant  entering  a 
waste  stream  or  otherwise  released  into 
the  environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal;  and  (2)  reduce  die  hazards 
to  public  health  and  the  environment 
associated  with  the  release  of  such 
substances,  pollutants,  or  contaminants. 
For  those  waste  streams  that  the 
Sistersville  Plant  concludes  cannot  be 
reduced  at  the  source,  the  WMPP 
initiative  will  identify  sound  recycling 
opportimities  (as  defined  in  the 
National  Plan),  and  evaluate  the 
feasibility  of  implementing  such 
recycling  opportujiities  at  the 
Sistersville  Plant.  One  focus  of  the 
WMPP  initiative  shall  be  the  reduction 
of  specific  constituents  listed  in  40  CFR 
264.1080(f)(8)  of  today's  rulemaking,  to 
the  extent  that  such  constituents  are 
found  in  waste  streams  at  the 
Sistersville  Plant. 

IV.  Summary  of  Response  to  Public 
Comments 

EPA  received  two  public  comments 
on  the  March  6, 1998  proposed  rule  for 
the  Sistersville  Plant  site-specific 
temporary  deferral.  One  of  these  was  a 
positive  comment  bom  the  Tyler 
County  Commission,  supporting  the  XL 
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project  initiative  and  the  regulatory 
implementing  mechanism.  The  other 
comment  was  submitted  by  a  citizen 
living  in  the  Sistersville  area  who  had 
previously  submitted  a  comment  letter 
on  the  draft  FPA  expressing  concern 
regarding  the  installation  of  what  he 
beheved  was  a  toxic  waste  incinerator 
(see  section  II.B.4.  above).  This 
commenter  expressed  concern  that  the 
project  would  increase  hazardous  waste 
generation  at  the  facility  and  increase 
the  cancer  rate  in  the  area.  The 
commenter  was  also  concerned  that 
there  had  been  an  insufficient  review  of 
the  risks  involved  in  the  project  and  that 
EPA  was  not  acting  in  good  faith  in 
approving  the  project.  He  suggested  that 
EPA  should  focus  on  reducing  the 
cancer  rate  in  the  area  rather  than 
approving  projects  that  would  increase 
pollution.  He  stated  that  he  did  not 
believe  the  regulatory  process  had  any 
integrity  in  this  case  and  that  EPA  was 
merely  giving  the  project  its  rubber 
stamp.  He  also  requested  a  hearing 
regarding  the  proposed  rulemaking. 

In  response  to  this  comment  letter, 
representatives  from  H*A  and  the 
Sistersville  Plant  met  with  the 
commenter  to  explain  the  project 
further.  At  this  meeting,  representatives 
from  EPA  and  the  Sistersville  Plant 
explained  that  the  project  would  not 
increase  hazardous  waste  generation  at 
the  facihty  or  the  cancer  rate  in  the  area; 
in  fact,  the  project  would  result  in 
reductions  in  air  emissions  and  sludge 
generation  at  the  facility.  EPA  assured 
the  conunenter  that  EPA  had  performed 
a  thorough  analysis  of  both  the  benefits 
and  any  potential  adverse  effects  of  the 
project.  Copies  of  the  detailed  technical 
analyses  EPA  performed  and  supporting 
documentation  have  been  made 
publicly  available  in  the  rulemaking 
docket.  In  addition,  EPA  explained  that 
it  had  followed  its  guidelines  regarding 
XL  projects.  These  guidelines  are  set 
forth  in  the  two  descriptive  documents 
pubUshed  in  the  Federal  Register  (60 
PR  27282,  May  23. 1995  and  62  FR 
19872,  April  23, 1997),  and  the 
December  1, 1995  "Principles  for 
Development  of  Project  XL  Final  Project 
Agreements"  document.  EPA  explained 
how  the  OSi  Specialties  Sistersville 
Plant  XL  project  addresses  the  XL 
criteria  to  the  commenter.  A  detailed 
description  of  how  the  project  meets  the 
XL  criteria  can  be  found  in  the  notice  of 
availabihty  for  this  XL  project  (62  FR 
34748,  June  27, 1997)  and  the  related 
documents  that  were  noticed  by  that 
Federal  Register  action.  Each  of  these 
documents  is  available  from  the  docket 
for  this  action  (see  ADDRESSES  section  of 
today's  preamble). 


As  a  result  of  the  meeting  with  the 
commenter,  the  conunenter  withdrew 
his  request  for  a  public  hearing.  He  also 
stated  that  he  was  dropping  his 
objections  to  the  project.  Because  the 
retraction  of  the  hearing  request  was  not 
submitted  to  EPA  until  after  notice  of  a 
public  hearing  had  been  published,  EPA 
decided  to  proceed  with  the  public 
hearing.  The  pubUc  hearing  was  held  on 
Tuesday,  April  28, 1998  at  the  Wells  Inn 
in  Sistersville,  West  Virginia.  EPA 
Region  3  representatives  and  several 
Sistersville  Plant  personnel  attended  the 
public  hearing.  The  public  hearing  was 
advertised  in  the  Federal  Register  and 
announced  on  a  local  Sistersville  radio 
station;  however,  no  one  from  the  public 
attended  the  public  hearing.  An  EPA 
representative  opened  the  hearing  by 
describing  the  purpose  of  the  hearing, 
and  acknowledged  that  no  one  from  the 
public  was  in  attendance.  The  citizen 
commenter's  initial  letter  dated  March 
14, 1998,  was  entered  as  Exhibit 
Number  1.  The  EPA  representative 
explained  that  EPA  and  the  Sistersville 
Plant  had  met  with  the  commenter  on 
April  20, 1998,  to  provide  an  overview 
of  the  XL  project  and  address  the 
commenter's  questions.  The  second 
letter  dated  April  20, 1998  and 
retracting  the  commenter's  request  for  a 
pubUc  hearing  was  entered  as  Exhibit 
Niunber  2.  The  transcript  of  the  hearing 
is  publicly  available  in  the  rulemaking 
docket. 

As  described  in  section  n.B.4  of 
today's  preamble,  the  EPA  published  a 
supplemental  proposal  regarding  a 
proposed  delay  to  the  thermal  oxidizer 
initial  performance  test  deadUne.  See  63 
FR  37309,  July  10, 1998.  That 
supplemental  proposal  provided  a  14- 
day  public  comment  period;  however, 
no  comments  were  received. 

V.  Additional  Information 

A.  Immediate  Effective  Date 

Pursuant  to  5  U.S.C.  553(d)(3)  and  42 
U.S.C.  6930(b)(3),  EPA  finds  that  good 
cause  exists  to  make  today's  site-specific 
rule  effective  immediately.  The 
Sistersville  Plant  is  the  only  regulated 
entity  that  is  subject  to  this  rule.  The 
Sistersville  Plant  has  had  very  extensive 
notice  of  this  final  rule  for  a  conditional, 
site-specific  deferral,  and  is  prepared  to 
comply  immediately.  As  described  in 
section  n.B.4  of  today's  preamble,  the 
public  and  the  project  stakeholder  group 
have  had  several  opportunities  to 
review  today's  action,  provide  public 
comment,  and  participate  in  the  ■ 
rulemaking  process.  An  immediate 
effective  date  vvdll  allow  this  XL  project 
to  proceed  without  delay. 


B.  Executive  Order  12866 

Executive  Order  12866  (58  FR  51735, 
October  4, 1993)  does  not  cover  rules  of 
particular  applicability.  As  a  result,  this 
action  does  not  fall  writhin  the  scope  of 
the  Executive  Oder. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  it  only  affects  one  facility,  the 
OSi  Sistersville  Plant,  located  near 
Sistersville,  West  Virginia.  The 
Sistersville  Plant  is  not  a  small  entity. 
Therefore,  EPA  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small  ^ 
entities. 

D.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  Agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  the  Comptroller  General  of  the 
United  States.  Section  804,  however, 
exempts  from  Section  801  the  following 
types  of  rules:  Rules  of  particular 
applicability;  rules  relating  to  Agency 
management  or  peraonnel;  and  rules  of 
Agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-Agency 
parties.  5  U.S.C.  Section  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
regarding  today's  action  under  Section 
801  because  this  is  a  rule  of  particular 
applicability. 

E.  Paperwork  Reduction  Act 

This  action  applies  only  to  one 
company,  and  therefore  requires  no 
information  collection  activities  subject 
to  the  Paperwork  Reduction  Act,  and 
therefore  no  information  collection 
request  (ICR)  will  be  submitted  to  OMB 
for  review  in  compliance  with  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,etseg. 

F.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
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104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  rule  is  applicable 
only  to  the  Sistersville  Plant,  located 
near  Sistersville,  West  Virginia.  The 
EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  EPA  has  also 
determined  that  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  SlOO  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

G.  Applicability  of  Executive  Order 
13045 

The  Executive  Order  13045. 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks" "(62  FR  19885,  April  23. 1997) 


applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866;  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suoject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule,  as  defined 
by  Executive  Order  12866,  and  because 
it  does  not  involve  decisions  based  on 
environmental  health  or  safety  risks. 

H.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded.  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA 's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (Drder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  to  provide  meaningful  and 
timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates.  Today's 
rule  does  not  create  a  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  imix)se  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 


necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
writh  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
goverrunents  to  provide  meaningful  and 
timely  input  in  die  development  of 
regulatory  policies  on  matters  that 
significanUy  or  uniquely  affect  their 
communities.  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  There  are  no  communities 
of  Indian  tribal  governments  located  in 
the  vicinity  of  the  OSi  facility. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

List  of  Subjects  in  40  CFR  Parts  264  and 
265 

Environmental  protection.  Air 
pollution  control.  Control  device. 
Hazardous  waste.  Monitoring,  Reporting 
and  recordkeeping  requirements, 
Surface  impoundment.  Treatment 
storage  amd  disposal  facility.  Waste 
determination. 

Dated:  August  31. 1998. 
Carol  M.  Brotvner, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  parts  264  and  265  of  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE.  AND  DISPOSAL 
FAaLlTIES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6924. 
and  6925. 

Subpart  CO— Air  Emission  Standards 
for  Tanks.  Surface  Impoundnients.  and 
Containers 

2.  Section  264.1080  is  amended  by 
adding  paragraphs  (0  and  (g)  to  read  as 
follows: 

§264.1080    Applicability. 
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(f)  This  section  applies  only  to  the 
facility  commonly  referred  to  as  the  OSi 
Specialties  Plant,  located  on  State  Route 
2,  Sistersville,  West  Virginia 
("Sistersville  Plant"). 

(l)(i)  Provided  that  the  Sistersville 
Plant  is  in  compliance  with  the 
requirements  of  paragraph  (f)(2)  of  this 
section,  the  requirements  referenced  in 
paragraphs  (0(l)(iii)  and  (f)(l)(iv)  of  this 
section  are  temporarily  deferred,  as 
speciHed  in  paragfaph  (f)(3)  of  this 
section,  with  respect  to  the  two 
hazardous  waste  surface  impoundments 
at  the  Sistersville  Plant.  Beginning  on 
the  date  that  paragraph  (f)(l)(ii)  of  this 
section  is  first  implemented,  the 
temporary  deferral  of  this  paragraph 
shall  no  lonser  be  effective. 

(ii)(A)  In  me  event  that  a  notice  of 
revocation  is  issued  pursuant  to 
paragraph  (f)(3)(iv)  of  this  section,  the 
requirements  referenced  in  paragraphs 
(f)(l)(iii)  and  (f)(l)(iv)  of  this  section  are 
temporarilv  deferred,  with  respect  to  the 
two  hazardous  waste  surface 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (0{2)(ii), 
(0(2)(iii),  (n(2)(iv).  (n(2)(v),  (0(2)(vi)  and 
(g)  of  this  section,  except  as  provided 
under  paragraph  (f)(l)(ii)(B)  of  this 
section.  The  temporary  deferral  of  the 
previous  sentence  shall  be  effective    . 
beginning  on  the  date  the  Sistersville 
Plant  receives  written  notification  of 
revocation,  and  continuing  for  a 
maximum  period  of  18  months  from 
that  date,  provided  that  the  Sistersville 
Plant  is  in  compliance  with  the 
requirements  of  paragraphs  (f}(2)(ii), 
(n(2)(iii).  (0(2)(iv),  (0(2)(v),  (f)(2)(vi)  and 
(g)  of  this  section  at  all  times  during  that 
18-month  period.  In  no  event  shall  the 
temporary  deferral  continue  to  be 
effective  after  the  MON  Compliance 
Date. 

(B)  In  the  event  that  a  notification  of 
revocation  is  issued  pursuant  to 
paragraph  (f)(3)(iv)  of  this  section  as  a 
result  of  the  permanent  removal  of  the 
capper  unit  from  methyl  capped 
polyether  production  service,  the 
requirements  referenced  in  paragraphs 
(0(l)(iii)  and  (f){l)(iv)  of  this  section  are 
temporarily  deferred,  with  respect  to  the 
two  hazardous  waste  surfece 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (0(2)(vi), 
and  (g)  of  this  section.  The  temporary 
deferral  of  the  previous  sentence  shall 
be  effective  beginning  on  the  date  the 
Sistersville  Plant  receives  written 
notification  of  revocation,  and 
continuing  for  a  maximum  period  of  18 
months  from  that  date,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (f)(2)(vi) 


and  (g)  of  this  section  at  all  times  during 
that  18-month  period.  In  no  event  shall 
the  temporary  deferral  continue  to  be 
effective  after  the  MON  Compliance 
Date. 

(iii)  The  standards  in  §  264.1085  of 
this  part,  and  all  requirements 
referenced  in  or  by  §  264.1085  that 
otherwise  would  apply  to  the  two 
hazardous  waste  surface 
impoundments,  including  the  closed- 
vent  system  and  control  device 
requirements  of  §  264.1087  of  this  part. 

Civ)  The  reporting  requirements  of 
§  264.1090  that  are  applicable  to  surface 
impoundments  and/or  to  closed-vent 
systems  and  control  devices  associated 
with  a  surface  impoundment. 

(2)  Notwithstanding  the  effective 
period  and  revocation  provisions  in 
paragraph  (f)(3)  of  this  section,  the 
temporary  deferral  provided  in 
paragraph  (f)(l)(i)  of  this  section  is 
effective  only  if  the  Sistersville  Plant 
meets  the  requirements  of  paragraph 
(f)(2)  of  this  section. 

(i)  The  Sistersville  Plant  shall  install 
an  air  pollution  control  device  on  the 
polyether  methyl  capper  unit  ("capper 
unit"),  implement  a  methanol  recovery 
operation,  and  implement  a  waste 
minimization/pollution  prevention 
("WMPP")  project.  The  installation  and 
implementation  of  these  requirements 
shall  be  conducted  according  to  the 
schedule  described  in  paragraphs 
(f)(2)(i)  and  (f)(2)(vi)  of  this  secUon. 

(A)  The  Sistersville  Plant  shall 
complete  the  initial  start-up  of  a  thermal 
incinerator  on  the  capper  unit's  process 
vents  from  the  first  stage  vacuum  pump, 
from  the  flash  pot  and  surge  tank,  and 
frt)m  the  water  stripper,  no  later  than 
April  1, 1998. 

(B)  The  Sistersville  Plant  shall 
provide  to  the  EPA  and  the  West 
Virginia  Department  of  Environmental 
Protection,  written  notification  of  the 
actual  date  of  initial  start-up  of  the 
thermal  incinerator,  and 
commencement  of  the  methanol 
recovery  operation.  The  Sistersville 
Plant  shall  submit  this  written 
notification  as  soon  as  practicable,  but 
in  no  event  later  than  15  days  after  such 
events. 

(ii)  The  Sistersville  Plant  shall  install 
and  operate  the  capper  unit  process  vent 
thermal  incinerator  according  to  the 
requirements  of  paragraphs  (f)(2)(ii)(A) 
through  (f)(2)(ii)(D)  of  this  section. 

(A)  Capper  imit  process  vent  thermal 
incinerator. 

(1)  Except  as  provided  under 
paragraph  (f)(2)(ii)(D)  of  this  section,  the 
Sistersville  Plant  shall  operate  the 
process  vent  thermal  incinerator  such 
that  the  incinerator  reduces  the  total 
organic  compounds  ("TOC")  from  the 


process  vent  streams  identified  in 
paragraph  (f)(2)(i)(A)  of  this  section,  by 
98  weight-percent,  or  to  a  concentration 
of  20  parts  per  million  by  volimie,  on  a 
dry  basis,  corrected  to  3  percent  oxygen, 
whichever  is  less  stringent. 

(j)  Prior  to  conducting  the  initial 
performance  test  required  under 
paragraph  (f)(2)(ii)(B)  of  this  section,  the 
Sistersville  Plant  shall  operate  the 
thermal  incinerator  at  or  above  a 
minimum  temperature  of  1600 
Fahrenheit. 

[ii)  After  the  initial  performance  test 
required  under  paragraph  (f)(2)(ii)(B)  of 
this  section,  the  Sistersville  Plant  shall 
operate  the  thermal  incinerator  at  or 
above  the  minimum  temperature 
established  during  that  initial 
performance  test. 

(jii)  The  Sistersville  Plant  shall 
operate  the  process  vent  thermal 
incinerator  at  all  times  that  the  capper 
unit  is  being  operated  to  manufacture 
product. 

(2)  The  Sistersville  Plant  shall  install, 
calibrate,  and  maintain  all  air  pollution 
control  and  monitoring  equipment 
described  in  paragraphs  (f)(2)(i)(A)  and 
(f)(2)(ii)(B)(3)  of  this  section,  according 
to  the  manufacturer's  specifications,  or 
other  written  procedures  that  provide 
adequate  assurance  that  the  equipment 
can  reasonably  be  expected  to  control 
and  monitor  accurately,  and  in  a 
manner  consistent  with  good 
engineering  practices  during  all  periods 
when  emissions  are  routed  to  the  unit. 

(B)  The  Sistersville  Plant  shall  comply 
with  the  requirements  of  paragraphs 
(f)(2)(ii)(B)(l)  through  (f)(2)(ii)(B)(5)  of 
this  section  for  performance  testing  and 
monitoring  of  the  capper  unit  process 
vent  thermal  incinerator. 

(J)  Within  sixty  (120)  days  after 
thermal  incinerator  initial  start-up,  the 
Sistersville  Plant  shall  conduct  a 
performance  test  to  determine  the 
minimum  temperature  at  which 
compliance  with  the  emission  reduction 
requirement  specified  in  paragraph  (f)(4) 
of  this  section  is  achieved.  This 
determination  shall  be  made  by 
measuring  TOC  minus  methane  and 
ethane,  according  to  the  procedures 
specifred  in  paragraph  (f)(2)(ii)(B)  of  this 
section. 

(2)  The  Sistersville  Plant  shall 
conduct  the  initial  performance  test  in 
accordance  with  the  standards  set  forth 
in  paragraph  (f)(4)  of  this  section. 

(J)  Upon  initial  start-up,  the 
Sistersville  Plant  shall  install,  calibrate, 
maintain  and  operate,  according  to 
manufacturer's  specifications  and  in  a 
manner  consistent  with  good 
engineering  practices,  the  monitoring 
equipment  described  in  paragraphs 
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(f)(2)(ii)(B)(5)(j')  through 
(f)(2)(ii)(B)(5)(m)  of  this  section. 

(/)  A  temperature  monitoring  device 
equipped  with  a  continuous  recorder. 
The  temperature  monitoring  device 
shall  be  installed  in  the  firebox  or  in  the 
duct  work  immediately  downstream  of 
the  firebox  in  a  position  before  any 
substantial  heat  exchange  is 
encoimtered. 

[ii]  A  flow  indicator  that  provides  a 
record  of  vent  stream  flow  to  the 
incinerator  at  least  once  every  fifteen 
minutes.  The  flow  indicator  shall  be 
installed  in  the  vent  stream  from  the 
process  vent  at  a  point  closest  to  the 
inlet  of  the  incinerator. 

[Hi]  If  the  closed-vent  system  includes 
bypass  devices  that  could  be  used  to 
divert  the  gas  or  vapor  stream  to  the 
atmosphere  before  entering  the  control 
device,  each  bypass  device  shall  be 
equipped  with  either  a  bypass  flow 
indicator  or  a  seal  or  locking  device  as 
specified  in  this  paragraph.  For  the 
purpose  of  complying  with  this 
paragraph,  low  leg  drains,  high  point 
bleeds,  analyzer  vents,  open-ended 
valves  or  lines,  spring-loaded  pressure 
relief  valves,  and  other  fittings  used  for 
safety  purposes  are  not  considered  to  be 
bypass  devices.  If  a  bypass  flow 
indicator  is  used  to  comply  with  this 
paragraph,  the  bypass  flow  indicator 
shall  be  installed  at  the  inlet  to  the 
bypass  line  used  to  divert  gases  and 
vapors  fropi  the  closed-vent  system  to 
the  atmosphere  at  a  point  upstream  of 
the  control  device  inlet.  If  a  seal  or 
locking  device  (e.g.  car-seal  or  lock-and- 
key  configuration)  is  used  to  comply 
with  this  paragraph,  the  device  shall  be 
placed  on  the  mechanism  by  which  the 
bypass  device  position  is  controlled 
(e.g.,  valve  handle,  damper  levels)  when 
the  bypass  device  is  in  the  closed 
position  such  that  the  bypass  device 
cannot  be  opened  without  breaking  the 
seal  or  removing  the  lock.  The 
Sistersville  Plant  shall  visually  inspect 
the  seal  or  locking  device  at  least  once 
every  month  to  verify  that  the  bypass 
mechanism  is  maintained  in  the  closed 
position. 

(C)  The  Sistersville  Plant  shall  keep 
on-site  an  up-to-date,  readily  accessible 
record  of  the  information  described  in 
paragraphs  (f)(2)(ii)(C)(l)  through 
(f)(2)(ii)(C)(4)  of  this  section. 

(1)  Data  measured  during  the  initial 
performance  test  regarding  the  firebox 
temperature  of  the  incinerator  and  the 
percent  reduction  of  TOC  achieved  by 
the  incinerator,  and/or  such  other 
information  required  in  addition  to  or  in 
lieu  of  that  information  by  the  WVDEP 
in  its  approval  of  equivalent  test 
methods  and  procedures. 


(2)  Continuous  records  of  the 
equipment  operating  procedures 
specified  to  be  monitored  under 
paragraph  {f)(2)(ii)(B)(3)  of  this  section, 
as  well  as  records  of  periods  of 
operation  during  which  the  firebox 
temperature  falls  below  the  minimum 
temperature  established  under 
paragraph  (f)(2)(ii)(A)(l)  of  this  section. 

(3)  Records  of  all  periods  during 
which  the  vent  stream  has  no  flow  rate 
to  the  extent  that  the  capper  unit  is 
being  operated  during  such  period. 

(4)  Records  of  all  periods  during 
which  there  is  flow  through  a  bypass 
device. 

(D)  The  Sistersville  Plant  shall 
comply  with  the  start-up,  shutdown, 
maintenance  and  malfunction 
requirements  contained  in  paragraphs 
(f)(2)(ii)(D)(l)  through  (f)(2)(ii)(D)(6)  of 
this  section,  with  respect  to  the  capper 
unit  process  vent  incinerator. 

(1)  The  Sistersville  Plant  shall 
develop  and  implement  a  Start-up, 
Shutdown  and  Malfunction  Plan  as 
required  by  the  provisions  set  forth  in 
paragraph  (f)(2)(ii)(D)  of  this  section. 
The  plan  shall  describe,  in  detail, 
procedures  for  operating  and 
maintaining  the  thermal  incinerator 
during  periods  of  start-up,  shutdown 
and  malfunction,  and  a  program  of 
corrective  action  for  malfunctions  of  the 
thermal  incinerator. 

(2)  The  plan  shall  include  a  detailed 
description  of  the  actions  the 
Sistersville  Plant  will  take  to  perform 
the  functions  described  in  paragraphs 
(n(2)(ii)(D)(2)(i)  through 
(f)(2)(ii)(D)(2)(ij7)  of  this  section. 

(j)  Ensure  that  the  thermal  incinerator 
is  operated  in  a  manner  consistent  with 
good  air  pollution  control  practices. 

[ii]  Ensure  that  the  Sistersville  Plant  is 
prepared  to  correct  malfunctions  as 
soon  as  practicable  after  their 
occurrence  in  order  to  minimize  excess 
emissions. 

[Hi)  Reduce  the  reporting 
requirements  associated  with  periods  of 
start-up,  shutdown  and  malfunction. 

(3)  During  periods  of  start-up, 
shutdown  and  malfunction,  the 
Sistersville  Plant  shall  maintain  the 
process  imit  and  the  associated  thermal 
incinerator  in  accordance  with  the 
procedures  set  forth  in  the  plan. 

(4)  The  plan  shall  contain  record 
keeping  requirements  relating  to  periods 
of  start-up,  shutdown  or  malfunction, 
actions  taken  during  such  periods  in 
conformance  with  the  plan,  and  any 
failures  to  act  in  conformance  with  the 
plan  during  such  periods. 

(5)  During  periods  of  maintenance  or 
malfunction  of  the  thermal  incinerator, 
the  Sistersville  Plant  may  continue  to 
operate  the  capper  imit,  provided  that 


operation  of  the  capper  unit  without  the 
thermal  incinerator  shall  be  limited  to 
no  more  than  240  hours  each  calendar 
year. 

(6)  For  the  purposes  of  paragraph 
(0(2)(iii)(D)  of  this  section,  the 
Sistersville  Plant  may  use  its  operating 
procedures  manual,  or  a  plan  developed 
for  other  reasons,  provided  that  plan 
meets  the  requirements  of  paragraph 
(f)(2)(iii)(D)  of  this  section  for  the  start- 
up, shutdown  and  malfunction  plan. 

[Hi)  The  Sistersville  Plant  shall 
operate  the  closed-vent  system  in 
accordance  with  the  requirements  of 
paragraphs  (f)(2)(iii)(A)  through 
(f)(2)(iii)(D)  of  this  section. 

(A)  Closed-vent  system. 

(1)  At  all  times  when  the  process  vent 
thermal  incinerator  is  operating,  the 
Sistersville  Plant  shall  route  the  vent 
streams  identified  in  paragraph  (f)(2)(i) 
of  this  section  from  the  capper  imit  to 
the  thermal  incinerator  thrxjugh  a 
closed-vent  system. 

(2)  The  closed-vent  system  will  be 
designed  for  and  operated  with  no 
detectable  emissions,  as  defined  in 
paragraph  (f)(6)  of  this  section. 

(B)  The  Sistersville  Plant  will  comply 
with  the  performance  standards  set  forth 
in  paragraph  (f)(2)(iii)(A)(l)  of  this 
section  on  and  after  the  date  on  which 
the  initial  performance  test  referenced 
in  paragraph  (f)(2)(ii)(B)  of  this  section 
is  completed,  but  no  later  than  sixty  (60) 
days  after  the  initial  start-up  date. 

(C)  The  Sistersville  Plant  shall  comply 
with  the  monitoring  requirements  of 
paragraphs  (f)(2)(iii)(C)(I)  through 
(f)(2)(iii)(C)(3)  of  this  section,  with 
respect  to  the  closed- vent  system. 

(1)  At  the  time  of  the  performance  test 
described  in  paragraph  (0(2)(ii)(B)  of 
this  section,  the  Sistersville  Plant  shall 
inspect  the  closed-vent  system  as 
specified  in  paragraph  (f)(5)  of  this 
section. 

(2)  At  the  time  of  the  performance  test 
described  in  paragraph  (f)(2)(ii)(B)  of 
this  section,  and  annually  thereafter,  the 
Sistersville  Plant  shall  inspect  the 
closed-vent  system  for  visible,  audible, 
or  olfactory  indications  of  leaks.         _ 

[3]  If  at  any  time  a  defect  or  leak  is 
detected  in  the  closed- vent  system,  the 
Sistersville  Plant  shall  repair  the  defect 
or  leak  in  accordance  with  the 
requirements  of  paragraphs 
(f)(2)(iii)(CK3)(/)  and  (n(2)(iii)(C)(3)(/i')  of 
this  section. 

(/)  The  Sistersville  Plant  shall  make 
first  efforts  at  repair  of  the  defect  no 
later  than  five  (5)  calendar  days  after 
detection,  and  repair  shall  be  completed 
as  soon  as  possible  but  no  later  than 
forty-five  (45)  calendar  days  after 
detection. 
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[if]  The  Sistersville  Plant  shall 
maintain  a  record  of  the  defect  repair  in 
accordance  with  the  requirements 
specified  in  paragraph  (f)(2](iii)(D)  of 
this  section. 

(D)  The  Sistersville  Plant  shall  keep 
on-site  up-to-date,  readily  accessible 
records  of  the  inspections  and  repairs 
required  to  be  performed  by  paragraph 
(f)(2)(iii)  of  this  section. 

(iv)  The  Sistersville  Plant  shall 
operate  the  methanol  recovery  operation 
in  accordance  with  paragraphs 
(f)(2)(iv)(A)  through  (f)(2)(iv)(C)  of  this 
section. 

(A)  The  Sistersville  Plant  shall 
operate  the  condenser  associated  with 
the  methanol  recovery  operation  at  all 
times  during  which  the  capper  unit  is 
being  operated  to  manufacture  product. 

(B)  The  Sistersville  Plant  shall  comply 
with  the  monitoring  requirements 
described  in  paragraphs  (f)(2)(B)(l) 
through  (f)(2)(B)(  J)  of  this  section,  with 
respect  to  the  methanol  recovery 
operation. 

(1)  The  Sistersville  Plant  shall 
perform  measurements  necessary  to 
determine  the  information  described  in 
paragraphs  (f](2)(iv)(B)(l)(j)  and 
(f){2)(iv)(B)(l)(/i)  of  this  section  to 
demonstrate  the  percentage  recovery  by 
weight  of  the  methanol  contained  in  the 
influent  gas  stream  to  the  condenser. 

(i)  Information  as  is  necessary  to 
calculate  the  annual  amount  of 
methanol  generated  by  operating  the 
capper  unit. 

[in  The  annual  amount  of  methanol 
recovered  by  the  condenser  associated 
wdth  the  methanol  recovery  operation. 

(2)  The  Sistersville  Plant  shall  install, 
calibrate,  maintain  and  operate 
according  to  manufacturer 
specifications,  a  temperature  monitoring 
device  with  a  continuous  recorder  for 
the  condenser  associated  with  the 
methanol  recovery  operation,  as  an 
indicator  that  the  condenser  is 
operating. 

(J)  The  Sistersville  Plant  shall  record 
the  dates  and  times  during  which  the 
capper  unit  and  the  condenser  are 
operating. 

(C)  The  Sistersville  Plant  shall  keep 
on-site  up-to-date,  readily-accessible 
records  of  the  parameters  specified  to  be 
monitored  under  paragraph  (n(2)(iv)(B) 
of  this  section. 

(v)  The  Sistersville  Plant  shall  comply 
with  the  requirements  of  paragraphs 
(f)(2)(v)(A)  through  (f)(2)(v)(C)  of  this 
section  for  the  disposition  of  methanol 
collected  by  the  methanol  recovery 
operation. 

(A)  On  an  annual  basis,  the 
Sistersville  Plant  shall  ensure  that  a 
minimum  of  95%  by  weight  of  the 
methanol  collected  by  the  methanol 


recovery  operation  (also  referred  to  as 
the  "collected  methemol")  is  utilized  for 
reuse,  recovery,  or  thermal  recovery/ 
treatment.  The  Sistersville  Plant  may 
use  the  methanol  on-site,  or  may 
transfer  or  sell  the  methanol  for  reuse, 
recovery,  or  thermal  recovery/treatment 
at  other  facilities. 

(1)  Reuse.  To  the  extent  reuse  of  all  of 
the  collected  methanol  destined  for 
reuse,  recovery,  or  thermal  recovery  is 
not  economically  feasible,  the 
Sistersville  Plant  shall  ensure  the 
residual  portion  is  sent  for  recovery,  as 
defined  in  paragraph  (f)(6)  of  this 
section,  except  as  provided  in  paragraph 
(f)(2)(v)(A)(2)  of  this  section. 

[2]  Recovery.  To  the  extent  that  reuse 
or  recovery  of  all  the  collected  methanol 
destined  for  reuse,  recovery,  or  thermal 
recovery  is  not  economically  feasible, 
the  Sistersville  Plant  shall  ensure  that 
the  residual  portion  is  sent  for  thermal 
recovery/treatment,  as  defined  in 
paragraph  (f)(6)  of  this  section. 

(3)  The  Sistersville  Plant  shall  ensure 
that,  on  an  annual  basis,  no  more  than 
5%  of  the  methanol  collected  by  the 
methanol  recovery  operation  is  subject 
to  bio-treatment. 

(4)  In  the  event  the  Sistersville  Plant 
receives  written  notification  of 
revocation  pursuant  to  paragraph 
(f)(3)(iv)  of  this  section,  the  percent 
limitations  set  forth  under  paragraph 
(f)(2)(v)(A)  of  this  section  shall  no 
longer  be  applicable,  beginning  on  the 
date  of  receipt  of  written  notification  of 
revocation. 

(B)  The  Sistersville  Plant  shall 
perform  such  measurements  as  are 
necessary  to  determine  the  pounds  of 
collected  methanol  directed  to  reuse, 
recovery,  thermal  recovery/treatment 
and  bio-treatment,  respectively,  on  a 
monthly  basis. 

(C)  The  Sistersville  Plant  shall  keep 
on-site  up-to-date,  readily  accessible 
records  of  the  amounts  of  collected 
methanol  directed  to  reuse,  recovery, 
thermal  recovery/treatment  and  bio- 
treatment  necessary  for  the 
measurements  required  under  paragraph 
(f)(2)(iv)(B)  of  this  section. 

(vi)  The  Sistersville  Plant  shall 
perform  a  WMPP  project  in  accordance 
with  the  requirements  and  schedules  set 
forth  in  paragraphs  (f)(2)(vi)(A)  through 
(f)(2){vi)(C)  of  this  section. 

(A)  In  performing  the  WMPP  Project, 
the  Sistersville  Plant  shall  use  a  Study 
Team  and  an  Advisory  Committee  as 
described  in  paragraphs  (f)(2)(vi)(A)(I) 
through  (f)(2)(vi)(A)(6)  of  this  section. 

(1)  At  a  minimum,  the  multi- 
functional Study  Team  shall  consist  of 
Sistersville  Plant  personnel  from 
appropriate  plant  departments 
(including  both  management  and 


employees)  and  an  independent 
contractor.  The  Sistersville  Plant  shall 
select  a  contractor  that  has  experience 
and  training  in  WMPP  in  the  chemical 
manufacturing  industry. 

(2)  The  Sistersville  Plant  shall  dirert 
the  Study  Team  such  that  the  team 
performs  the  functions  described  in 
paragraphs  (f)(2)(vi)(A)(2)(/)  through 
(f)(2)(vi)(A)(2)(v)  of  this  section. 

(i)  Review  Sistersville  Plant 
operations  and  waste  streams. 

[if)  Review  prior  WMPP  efforts  at  the 
Sistersville  Plant. 

[Hi]  Develop  criteria  for  the  selection 
of  waste  streams  to  be  evaluated  for  the 
WMPP  Project. 

(jV)  Identify  and  prioritize  the  waste 
streams  to  be  evaluated  during  the  study 
phase  of  the  WMPP  Project,  based  on 
the  criteria  described  in  paragraph 
(f)(2)(vi)(A)(2)(iii)  of  this  section. 

(v)  Perform  the  WMPP  Study  as 
required  by  paragraphs  (f)(2)(vi)(A)(3) 
through  (f)(2)(vi)(A)(5),  paragraph 
(f)(2)(vi)(B),  and  paragraph  (f)(2)(vi)(C) 
of  this  section. 

[3)[i)  The  Sistersville  Plant  shall 
establish  an  Advisory  Committee 
consisting  of  a  representative  from  EPA* 
a  representative  from  WVDEP,  the 
Sistersville  Plant  Manager,  the 
Sistersville  Plant  Director  of  Safety, 
Health  and  Environmental  Affairs,  and 
a  stakeholder  representative(s). 

[ii]  The  Sistersville  Plant  shall  select 
the  stakeholder  representative(s)  by 
mutual  agreement  of  EPA,  WVDEP  and 
the  Sistersville  Plant  no  later  than  20 
days  after  receiving  from  EPA  and 
WVDEP  the  names  of  their  respective 
committee  members. 

[4)  The  Sistersville  Plant  shall 
convene  a  meeting  of  the  Advisory 
Committee  no  later  than  thirty  days  after 
selection  of  the  stakeholder 
representatives,  and  shall  convene 
meetings  periodically  thereafter  as 
necessary  for  the  Advisory  Committee  to 
perform  its  assigned  functions.  The 
Sistersville  Plant  shall  direct  the 
Advisory  Committee  to  perform  the 
functions  described  in  paragraphs 
(f)(2)(vi)(A)(4)(iT  through 
(f)(2)(vi)(A)(4)(ij7)  of  this  section. 

(i)  Review  and  comment  upon  the 
Study  Team's  criteria  for  selection  of 
waste  streams,  and  the  Study  Team's 
identification  and  prioritization  of  the 
waste  streams  to  be  evaluated  during  the 
WMPP  Project. 

[ii]  Review  and  comment  upon  the 
Study  Team  progress  reports  and  the 
draft  WMPP  Study  Report. 

[Hi]  Periodically  review  the 
effectiveness  of  WMPP  opportunities 
implemented  as  part  of  the  WMPP 
Project,  and,  where  appropriate,  WMPP 
opportunities  previously  determined  to 
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be  infeasible  by  the  Sistersville  Plant 
but  which  had  potential  for  feasibility  in 
the  future. 

(5)  Beginning  on  January  15,  1998, 
and  every  ninety  (90)  days  thereafter 
until  submission  of  the  final  WMPP 
Study  Report  required  by  paragraph 
(f)(2)(vi)(C)  of  this  section,  the 
Sistersville  Plant  shall  direct  the  Study 
Team  to  submit  a  progress  report  to  the 
Advisory  Committee  detailing  its  efforts 
during  the  prior  ninety  (90)  day  period. 

(B)  The  Sistersville  Plant  shall  ensure 
that  the  WMPP  Study  and  the  WMPP 
Study  Report  meet  the  requirements  of 
paragraphs  (f)(2)(vi)(B)(l)  through 
(0(2)(vi)(B)(5)  of  this  section. 

[1)  The  WMPP  Study  shall  consist  of 
a  technical,  economic,  and  regulatory 
assessment  of  opportunities  for  source 
reduction  and  for  environmentally 
sound  recycling  for  waste  streams 
identified  by  the  Study  Team. 

[2]  The  WMPP  Study  shall  evalua'te 
the  source,  nature,.and  volume  of  the 
waste  streams;  describe  all  the  WMPP 
opportimities  identified  by  the  Study 
Team;  provide  a  feasibility  screening  to 
evaluate  the  technical  and  economical 
feasibility  of  each  of  the  WMPP 
opportunities;  identify  any  cross-media 
impacts  or  any  anticipated  transfers  of 
risk  associated  with  each  feasible 
WMPP  opportimity;  and  identify  the 
projected  economic  savings  and 
projected  quantitative  waste  reduction 
estimates  for  each  WMPP  opportunity 
identified. 

(3)  No  later  than  October  19, 1998,  the 
Sistersville  Plant  shall  prepare  and 
submit  to  the  members  of  Ae  Advisory 
Committee  a  draft  WMPP  Study  Report 
which,  at  a  minimum,  includes  the 
results  of  the  WMPP  Study,  identifies 
WMPP  opportimities  the  Sistersville 
Plant  determines  to  be  feasible, 
discusses  the  basis  for  excluding  other 
opportimities  as  not  feasible,  and  makes 
recommendations  as  to  whether  the 
WMPP  Study  should  be  continued.  The 
members  of  the  Advisory  Committee 
shall  provide  any  comments  to  the 
Sistersville  Plant  within  thirty  (30)  days 
of  receiving  the  WMPP  Study  Report. 

(C)  Within  thirty  (30)  days  after 
receipt  of  comments  from  the  members 
of  the  Advisory  Committee,  the 
Sistersville  Plant  shall  submit  to  EPA 
and  WVDEP  a  final  WMPP  Study  Report 
which  identifies  those  WMPP 
opportimities  the  Sistersville  Plant 
determines  to  be  feasible  and  includes 
an  implementation  schedule  for  each 
such  WMPP  opportunity.  The 
Sistersville  Plant  shall  make  reasonable 
efforts  to  implement  all  feasible  WMPP 
opportunities  in  accordance  with  the 
priorities  identified  in  the 
implementation  schedule. 


(2)  For  purposes  of  this  section,  a 
WMPP  opportunity  is  feasible  if  the 
Sistersville  Plant  considers  it  to  be 
technically  feasible  (taking  into  account 
engineering  and  regulatory  factors, 
product  line  specifications  and 
customer  needs)  and  economically 
practical  (taking  into  account  the  full 
environmental  costs  and  benefits 
associated  with  the  WMPP  opportunity 
and  the  company's  internal 
requirements  for  approval  of  capital 
projects).  For  purposes  of  the  WMPP 
Project,  the  Sistersville  Plant  shall  use 
"An  Introduction  to  Environmental 
Accounting  as  a  Business  Management 
Tool."  (EPA  742/R-95/001)  as  one  tool 
to  identify  the  full  environmental  costs 
and  benefits  of  each  WMPP  opportunity. 

[2]  In  implementing  each  WMPP 
opportunity,  the  Sistersville  Plant  shall, 
after  consulting  with  the  other  members 
of  the  Advisory  Committee,  develop 
appropriate  protocols  and  methods  for 
determining  the  information  required  by 
paragraphs  (f)(2)(vi)(2)(j)  through 
(f)(2)(vi)(2)(»7)  of  this  section. 

(/)  The  overall  volume  of  wastes 
reduced. 

[ii)  The  quantities  of  each  constituent 
identified  in  paragraph  (0(8)  of  this 
section  reduced  in  the  wastes. 

(j7j)  The  economic  benefits  achieved. 

[3]  No  requirements  of  p>aragraph 
(f)(2)(vi)  of  this  section  are  intended  to 
prevent  or  restrict  the  Sistersville  Plant 
from  evaluating  and  implementing  any 
WMPP  opportunities  at  the  Sistersville 
Plant  in  Uie  normal  course  of  its 
operations  or  from  implementing,  prior 
to  the  completion  of  the  WMPP  Study, 
any  WMPP  opportunities  identified  by 
the  Study  Team. 

(vii)  The  Sistersville  Plant  shall 
maintain  on-site  each  record  required  by 
paragraph  (f)(2)  of  this  section,  through 
the  MON  Compliance  Date. 

(viii)  The  Sistersville  Plant  shall 
comply  with  the  reporting  requirements 
of  paragraphs  (fl(2)(viii)(A)  through 
(f)(2)(viii)(G)  of  this  section. 

(A)  At  least  sixty  days  prior  to 
conducting  the  initial  performance  test 
of  the  thermal  incinerator,  the 
Sistersville  Plant  shall  submit  to  EPA 
and  WVDEP  copies  of  a  notification  of 
performance  test,  as  described  in  40 
CFR  63.7(b).  Following  the  initial 
performance  test  of  the  thermal 
incinerator,  the  Sistersville  Plant  shall 
submit  to  EPA  and  WVDEP  copies  of  the 
performance  test  results  that  include  the 
information  relevant  to  initial 
performance  tests  of  thermal 
incinerators  contained  in  40  CFR 
63.7(g)(1),  40  CFR  63.117(a)(4)(i),  and  40 
CFR63.117(a)(4)(ii). 

(B)  Beginning  in  1999,  on  January  31 
of  each  year,  the  Sistersville  Plant  shall 


submit  a  semiannual  written  report  to 
the  EPA  and  WVDEP,  with  respect  to 
the  preceding  six  month  period  ending 
on  December  31,  which  contains  the 
information  described  in  paragraphs 
(f)(2)(viii)(B)(I)  through 
(f)(2)(viii)(B)(10)  of  this  section. 

[1)  Instances  of  operating  below  the 
minimum  operating  temperature 
established  for  the  thermal  incinerator 
under  paragraph  (0(2)(ii)(A)(2)  of  this 
section  which  were  not  corrected  within 
24  hours  of  onset. 

[2)  Any  periods  during  which  the 
paper  unit  was  being  operated  to 
manufacture  product  while  the  flow 
indicator  the  vent  streams  to  the  thermal 
incinerator  showed  no  flow. 

[3)  Any  periods  during  which  the 
capper  unit  was  being  operated  to 
manufacture  product  while  the  flow 
indicator  for  any  bypass  device  on  the 
closed  vent  system  to  the  thermal 
incinerator  showed  flow. 

[4)  Information  required  to  be 
reported  during  that  six  month  period 
imder  the  preconstruction  permit  issued 
under  the  state  permitting  program 
approved  under  subpart  XX  of  40  CFR 
Part  52 — Approval  and  Promulgation  of 
Implementation  Plans  for  West  Virginia. 

[5)  Any  periods  during  which  the 
capper  unit  was  being  operated  to 
manufacture  product  while  the 
condenser  associated  with  the  methanol 
recovery  operation  was  not  in  operation. 

[6)  The  amount  (in  pounds  and  by 
month)  of  methanol  collected  by  the 
methanol  recovery  operation  during  the 
six  month  period. 

[7)  The  amount  (in  pounds  and  by 
month)  of  collected  methanol  utilized 
for  reuse,  recovery,  thermal  recovery/ 
treatment,  or  bio-treatment, 
respectively,  during  the  six  month 
period. 

[8)  The  calculated  amount  (in  pounds 
and  by  month)  of  methanol  generated  by 
operating  the  capper  unit. 

[9)  The  status  of  the  WMPP  Project, 
including  the  status  of  developing  the 
WMPP  Study  Report. 

[10)  Beginning  in  the  year  after  the 
Sistersville  Plant  submits  the  final 
WMPP  Study  Report  required  by 
paragraph  (0(2)(vi)(C)  of  this  section, 
and  continuing  in  each  subsequent 
Semiannual  Report  required  by 
paragraph  (f)(2)(viii)(B)  of  this  section, 
the  Sistersville  Plant  shall  report  on  the 
progress  of  the  implementation  of 
feasible  WMPP  opportunities  identified 
in  the  WMPP  Study  Report.  The 
Semiannual  Report  required  by 
paragraph  (f)(2)(viii)(B)  of  this  section 
shall  identify  any  cross-media  impacts 
or  impacts  to  worker  safety  or 
community  health  issues  that  have 
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occurred  as  a  result  of  implementation 
of  the  feasible  WMPP  opportunities. 

(C)  Beginning  in  1999,  on  July  31  of 
each  year,  the  Sistersville  Plant  shall 
provide  an  Annual  Project  Report  to  the 
EPA  and  WVDEP  Project  XL  contacts 
containing  the  information  required  by 
paragraphs  (f)(2)(viii)(C)(l)  through 
(f)(2)(viii)(C)(8)  of  this  section. 

(1)  The  categories  of  information 
required  to  be  submitted  under 
paragraphs  (f)(2)(viii)(B)(l)  through 
(f)(2)(viii)(B)(8)  of  this  section,  for  the 
preceding  12  month  period  ending  on 
June  30. 

(2)  An  updated  Emissions  Analysis 
for  January  through  December  of  the 
preceding  calendar  year.  The 
Sistersville  Plant  shall  submit  the 
updated  Emissions  Analysis  in  a  form 
substantially  equivalent  to  the  previous 
Emissions  Analysis  prepared  by  the 
Sistersville  Plant  to  support  Project  XL. 
The  Emissions  Analysis  shall  include  a 
comparison  of  the  volatile  organic 
emissions  associated  with  the  capper 
unit  process  vents  and  the  wastewater 
treatment  system  (using  the  EPA  Water 
8  model  or  other  model  agreed  to  by  the 
Sistersville  Plant,  EPA  and  WVDEP) 
under  Project  XL  with  the  expected 
emissions  from  those  sources  absent 
Project  XL  during  that  period. 

(3)  A  discussion  of  the  Sistersville 
Plant's  performance  in  meeting  the 
requirements  of  this  section,  specifically 
identifying  any  areas  in  which  the 
Sistersville  Plant  either  exceeded  or 
failed  to  achieve  any  such  standard. 

(4)  A  description  of  any  imanticipated 
problems  in  implementing  the  XL 
Project  and  any  steps  taken  to  resolve 
them. 

(5)  A  WMPP  Implementation  Report 
that  contains  the  information  contained 
in  paragraphs  (0(2)(viii)(C)(5)(i)  through 
(viii)(C)(5)(vj)  of  this  section. 

(i)  A  sununary  of  the  WMPP 
opportunities  selected  for 
implementation. 

[ii]  A  description  of  the  WMPP 
opportimities  initiated  and/or 
completed. 

[Hi)  Reductions  in  voliune  of  waste 
generated  and  amounts  of  each 
constituent  reduced  in  wastes  including 
any  constituents  identified  in  paragraph 
(f)(8)  of  this  section. 

(iv)  An  economic  benefits  analysis. 

(v)  A  summary  of  the  results  of  the 
Advisory  Committee's  review  of 
implemented  WMPP  opportimities. 

(W)  A  reevaluation  of  WMPP 
opportunities  previously  determined  to 
be  infeasible  by  the  Sistersville  Plant 
but  which  had  potential  for  hitaie 
feasibility. 

(6)  An  assessment  of  the  natiu«  of, 
and  the  successes  or  problems 


associated  with,  the  Sistersville  Plant's 
interaction  with  the  federal  and  state 
agencies  imder  the  Project. 

(7)  An  update  on  stakeholder 
involvement  efforts. 

(8)  An  evaluation  of  the  Project  as 
implemented  against  the  Project  XL 
Criteria  and  the  baseline  scenario. 

(D)  The  Sistersville  Plant  shall  submit 
to  the  EPA  and  WVDEP  Project  XL 
contacts  a  written  Final  Project  Report 
covering  the  period  during  which  the 
tempor^  deferral  was  effective,  as 
described  in  paragraph  (f)(3)  of  this 
section. 

(1)  The  Final  Project  Report  shall 
contain  the  information  required  to  be 
submitted  for  the  Semiannual  Report 
required  under  paragraph  (f)(2)(viii)(B) 
of  this  section,  and  the  Annual  Project 
Report  required  under  paragraph 
(f)(2)(viii)(C)  of  this  section. 

(2)  The  Sistersville  Plant  shall  submit 
the  Final  Project  Report  to  EPA  and 
WVDEP  no  later  than  180  days  after  the 
temporary  deferral  of  paragraph  (f)(1)  of 
this  section  is  revoked,  or  180  days  after 
the  MON  Compliance  Date,  whichever 
occurs  first. 

(E)(1)  The  Sistersville  Plant  shall 
retain  on-site  a  complete  copy  of  each 
of  the  report  dociunents  to  be  submitted 
to  EPA  and  WVDEP  in  accordance  with 
requirements  under  paragraph  (f)(2)  of 
this  section.  The  Sistersville  Plant  shall 
retain  this  record  imtil  180  days  after 
the  MON  Compliance  Date.  The 
Sistersville  Plant  shall  provide  to 
stakeholders  and  interested  parties  a 
written  notice  of  availability  (to  be 
mailed  to  all  persons  on  the  Project 
mailing  list  and  to  be  provided  to  at 
least  one  local  newspaper  of  general 
circulation)  of  each  such  document,  and 
provide  a  copy  of  each  document  to  any 
such  person  upon  request,  subject  to  the 
provisions  of  40  CFR  part  2. 

(2)  Any  reports  or  other  information 
submitted  to  EPA  or  WVDEP  may  be 
released  to  the  public  pursuant  to  the 
Federal  Freedom  of  Information  Act  (42 
U.S.C.  552  et  seq.),  subject  to  the 
provisions  of  40  CFR  part  2. 

(F)  The  Sistersville  Plant  shall  make 
all  supporting  monitoring  results  and 
records  required  under  paragraph  (f)(2) 
of  this  section  available  to  EPA  and 
WVDEP  within  a  reasonable  amount  of 
time  after  receipt  of  a  written  request 
from  those  Agencies,  subject  to  the 
provisions  of  40  CFR  part  2. 

(G)  Each  report  submitted  by  the 
Sistersville  Plant  under  the 
requirements  of  paragraph  (f)(2)  of  this 
section  shall  be  certified  by  a 
Responsible  Corporate  Officer,  as 
defined  in  40  CFR  270.11(a)(1). 

(H)  For  each  report  submitted  in 
accordance  with  paragraph  (f)(2)  of  this 


section,  the  Sistersville  Plant  shall  send 
one  copy  each  to  the  addresses  in 
paragraphs  (f)(2)(viii)  (H)(1)  through 
(H)(3)  of  this  section. 

(1)  U.S.  EPA  Region  3. 1650  Arch 
Street,  Philadelphia,  PA  19103-2029, 
Attention  Tad  Radzinski,  Mail  Code 
3WC11. 

(2)  U.S.  EPA,  401  M  Street  SW, 
Washington,  DC  20460,  Attention  L. 
Nancy  Bimbaimi,  Mail  Code  2129. 

(3)  West  Virginia  Division  of 
Environmental  Protection,  Office  of  Air 
Quality,  1558  Washington  Street  East, 
Charleston,  WV  25311-2599,  Attention 
John  H.  Johnston. 

(3)  Effective  period  and  revocation  of 
temporary  deferral. 

(i)  The  temporary  deferral  contained 
in  this  section  is  effective  bom  April  1, 
1998,  and  shall  remain  effective  until 
the  MON  Compliance  Date.  The 
temporary  deferral  contained  in  this 
section  may  be  revoked  prior  to  the 
MON  Compliance  Date,  as  described  in 
paragraph  (f)(3)(iv)  of  this  section. 

(ii)  On  the  MON  Compliance  Date,  the 
temporary  deferral  contained  in  this 
section  will  no  longer  be  effective. 

(iii)  The  Sistersville  Plant  shall  come 
into  compliance  with  those 
requirements  deferred  by  this  section  no 
later  than  the  MON  Compliance  Date. 
No  later  them  18  months  prior  to  the 
MON  Compliance  Date,  the  Sistersville 
Plant  shall  submit  to  EPA  an 
implementation  schedule  that  meets  the 
requirements  of  paragraph  (g)(l)(iii)  of 
this  section. 

(iv)  The  temporary  deferral  contained 
in  this  section  may  be  revoked  for  cause, 
as  determined  by  EPA,  prior  to  the  MON 
Compliance  Date.  The  Sistersville  Plant 
may  request  EPA  to  revoke  the 
temporary  deferral  contained  in  this 
section  at  any  time.  The  revocation  shall 
be  effective  on  the  date  that  the 
Sistersville  Plant  receives  written 
notification  of  revocation  frt>m  EPA. 

(v)  Nothing  in  this  section  shall  affect 
the  provisions  of  the  MON,  as 
applicable  to  the  Sistersville  Plant. 

(vi)  Nothing  in  paragraph  (f)  or  (g)  of 
this  section  shall  affect  any  regulatory 
requirements  not  referenced  in 
paragraph  (f)(l)(iii)  or  (f)(l)(iv)  oithis 
section,  as  applicable  to  the  Sistersville 
Plant. 

(4)  The  Sistersville  Plant  shall 
conduct  the  initial  performance  test 
required  by  paragraph  (J)(2)(ii)(B)  of  this 
section  using  the  procedures  in 
paragraph  (f)(4)  of  this  section.  The 
organic  concentration  and  percent 
reduction  shall  be  measured  as  TOC 
minus  methane  and  ethane,  according  to 
the  procedures  specified  in  paragraph 
(f)(4)  of  this  section. 
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(i)  Method  1  or  lA  of  40  CFR  part  60, 
appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites. 

(A)  To  determine  compliance  with  the 
98  percent  reduction  of  TOC 
requirement  of  paragraph  (f)(2)(ii)(A)(l) 
of  this  section,  sampling  sites  shall  be 
located  at  the  inlet  of  the  control  device 
after  the  final  product  recovery  device, 
and  at  the  outlet  of  the  control  device. 

(B)  To  determine  compliance  with  the 
20  parts  per  million  by  volume  TOC 
limit  in  paragraph  (f)(2)(ii)(A)(l)  of  this 
section,  the  sampling  site  shall  be 
located  at  the  outlet  of  the  control 
device. 

(ii)  The  gas  volumetric  flow  rate  shall 
be  determined  using  Method  2,  2A,  2C, 
or  2D  of  40  CFR  part  60,  appendix  A, 
as  appropriate. 

(iii)  To  determine  compliance  with 
the  20  parts  per  million  by  volume  TOC 
limit  in  paragraph  (f)(2)(ii)(A)(l)  of  this 
section,  the  Sistersville  Plant  shall  use 
Method  18  of  40  CFR  part  60,  appendix 
A  to  measure  TOC  minus  methane  and 
ethane.  Alternatively,  any  other  method 
or  data  that  has  been  validated 
according  to  the  applicable  procedures 
in  Method  301  of  40  CFR  part  63, 
appendix  A,  may  be  used.  The  following 
procedures  shall  be  used  to  calculate 
parts  per  million  by  volume 
concentration,  corrected  to  3  percent 
o^nrgen: 

(A)  The  minimum  sampling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  sample  or  a  minimum  of 
four  grab  samples  shall  be  taken.  If  grab 
sampling  is  used,  then  the  samples  shall 
be  taken  at  approximately  equal 
intervals  in  time,  such  as  15  minute 
intervals  during  the  run. 

(B)  The  concentration  of  TOC  minus 
methane  and  ethane  (C-nxr)  shall  be 
calculated  as  the  sum  of  the 
concentrations  of  the  individual 
components,  and  shall  be  computed  for 
each  run  using  the  following  equation: 


'TOC 


=1 


n 

Ic, 

\H       J 

i=l 


Where: 

CTOc=Concentration  of  TOC  (minus 
methane  and  ethane),  dry  basis, 
parts  per  million  by  volume. 

Cji=Concentration  of  sample 

components  j  of  sample  i,  dry  basis, 
parts  per  million  by  volume. 

n=N\unber  of  components  in  the 
sample. 

x=NimiD(Br  of  samples  in  the  sample 
run. 
(C)  The  concentration  of  TOC  shall  be 

corrected  to  3  percent  oxygen  if  a 

combustion  device  is  the  control  device. 


[1)  The  emission  rate  correction  factor 
or  excess  air,  integrated  sampling  and 
analysis  procedures  of  Method  3B  of  40 
CFR  part  60,  appendix  A  shall  be  used 
to  determine  the  oxygen  concentration 
(%02d)-  The  samples  shall  be  taken 
during  the  same  time  that  the  TOC 
(minus  methane  or  ethane)  samples  are 
taken. 

(2)  The  concentration  corrected  to  3 
percent  oxygen  (Cc)  shall  be  computed 
using  the  following  equation: 


C   =C 


17.9 


1^.20.9    %02d. 


Where: 

Cc=Concentration  of  TOC  corrected  to  3 

percent  oxygen,  dry  basis,  parts  per 

million  by  volume. 
Cm=Concentration  of  TOC  (minus 

methane  and  ethane),  dry  basis, 

parts  per  million  by  volume. 
%02d=Concentration  of  oxygen,  dry 

basis,  percent  by  volume, 
(iv)  To  determine  compliance  with 
the  98  percent  reduction  requirement  of 
paragraph  (f)(2)(ii)(A)(l)  of  this  section, 
the  Sistersville  Plant  shall  use  Method 
18  of  40  CFR  part  60,  appendix  A; 
alternatively,  any  other  method  or  data 
that  has  been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
40  CFR  part  63,  appendix  A  may  be 
used.  The  following  procedures  shall  be 
used  to  calculate  percent  reduction 
efficiency: 

(A)  The  minimum  sampling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  sample  or  a  minimum  of 
four  grab  samples  shall  be  taken.  If  grab 
sampling  is  used,  then  the  samples  shall 
be  taken  at  approximately  equal 
intervals  in  time  such  as  15  minute 
intervals  during  the  run. 

(B)  The  mass  rate  of  TOC  minus 
methane  and  ethane  (Ei,  Eo)  shall  be 
computed.  All  organic  compounds 
(minus  methane  and  ethane)  measured 
by  Method  18  of  40  CFR  part  60, 
Appendix  A  are  summed  using  the 
following  equations: 


Ei=K, 


Qi 


^„  ^ 


E„  =  K2 


\H 

Where: 

Cij,  Cdj=Concentration  of  sample 

component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dry  basis,  parts 
per  million  by  volimie. 

Ei,  Eo=Mass  rate  of  TOC  (minus  methane 
and  ethane)  at  the  inlet  and  outlet 


of  the  control  device,  respectively, 
dry  basis,  kilogram  per  hour. 

Mjj,  Moj=Molecular  weight  of  sample 
component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  gram/gram- 
mole. 

Qi.  Qo=Flow  rate  of  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dry  standard 
cubic  meter  per  minute. 

K2=Constant,  2.494x10"^  (parts  per 
million)  ~ '  (gram-mole  per  standard 
cubic  meter)  (kilogram/gram) 
(minute/hour),  where  standard 
temperature  (gram-mole  per 
standard  cubic  meter)  is  20  °C. 
(C)  The  percent  reduction  in  TOC 

(minus  methane  and  ethane)  shall  be 

calciilated  as  follows: 

R  =  Mo.(ioo) 

Where: 

R=Control  efficiency  of  control  device, 

percent. 
Ei=Mass  rate  of  TOC  (minus  methane 
and  ethane)  at  the  inlet  to  the 
control  device  as  calculated  under 
paragraph  (f)(4)(iv){B)  of  this 
section,  kilograms  TOC  per  hour. 
Eo=Mass  rate  of  TOC  (minus  methane 
and  ethane)  at  the  outlet  of  the 
control  device,  as  calculated  under 
paragraph  (f)(4)(iv)(B)  of  this 
section,  kilograms  TOC  per  hour. 
(5)  At  the  time  of  the  initial 
performance  test  of  the  process  vent 
thermal  incinerator  required  under 
paragraph  (f)(2)(ii)(B)  of  this  section,  the 
Sistersville  Plant  shall  inspect  each 
closed  vent  system  according  to  the 
procedures  specified  in  paragraphs 
(f)(5)(i)  through  (f)(5)(vi)  of  this  section. 

(i)  The  initial  inspections  shall  be 
conducted  in  accordance  with  Method 
21  of  40  CFR  part  60,  appendix  A. 

(ii)  (A)  Except  as  provided  in 
paragraph  (f)(5)(ii)(B)  of  this  section,  the 
detection  instnmient  shall  meet  the 
performance  criteria  of  Method  21  of  40 
CFR  part  60,  appendix  A,  except  the 
instrument  response  factor  criteria  in 
section  3.1.2(a)  of  Method  21  of  40  CFR 
part  60,  appendix  A  shall  be  for  the 
average  composition  of  the  process  fluid 
not  each  individual  volatile  organic 
compound  in  the  stream.  For  process 
streams  that  contain  nitrogen,  air,  or 
other  inerts  which  are  not  organic 
hazardous  air  pollutants  or  volatile 
organic  compounds,  the  average  stream 
response  factor  shall  be  calculated  on  an 
inert-five  basis. 

(B)  If  no  instrument  is  available  at  the 
plant  site  that  will  meet  the 
performance  criteria  specified  in 
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paragraph  (f)(5)(ii)(A)  of  this  section,  the 
instniment  readings  may  be  adjusted  by 
multiplying  by  the  average  response 
factor  of  the  process  fluid,  calculated  on 
an  inert-free  basis  as  described  in 
paragraph  (fl(5)(ii)(A)  of  this  section. 

(iii)  The  detection  instrument  shall  be 
calibrated  before  use  on  each  day  of  its 
use  by  the  procedures  specified  in 
Method  21  of  40  CFR  part  60,  appendix 
A. 

(iv)  Calibration  gases  shall  be  as 
follows: 

(A)  Zero  air  (less  than  10  parts  per 
million  hydrocarbon  in  air);  and 

(B)  Mixtures  of  methane  in  air  at  a 
concentration  less  than  10,000  parts  per 
million.  A  calibration  gas  other  than 
methane  in  air  may  be  used  if  the 
instrument  does  not  respond  to  methane 
or  if  the  instrument  does  not  meet  the 
performance  criteria  specified  in 
paragraph  (fl(5)(ii)(A)  of  this  section.  In 
such  cases,  the  calibration  gas  may  be  a 
mixtiu«  of  one  or  more  of  the 
compounds  to  be  measured  in  air. 

(v)  The  Sistersville  Plant  may  elect  to 
adjust  or  not  adjust  instnmiient  readings 
for  background.  If  the  Sistersville  Plant 
elects  to  not  adjust  readings  for 
background,  all  such  instrument 
readings  shall  be  compared  directly  to 
the  applicable  leak  definition  to 
determine  whether  there  is  a  leak.  If  the 
Sistersville  Plant  elects  to  adjust 
instrument  readings  for  background,  the 
Sistersville  Plant  shall  measure 
background  concentration  using  the 
procedures  in  40  CFR  63.180(b)  and  (c). 
The  Sistersville  Plant  shall  subtract 
background  reading  from  the  maximum 
concentration  indicated  by  the 
instrument. 

(vi)  The  arithmetic  difference  between 
the  maximum  concentration  indicated 
by  the  instnunent  and  the  background 
level  shall  be  compared  with  500  parts 
per  million  for  determining  compliance. 

(6)  Definitions  of  terms  as  usea  in 
paragraphs  (f)  and  (g)  of  this  section. 

(i)  Closed  vent  system  is  defined  as  a 
system  that  is  not  open  to  the 
atmosphere  and  that  is  composed  of 
piping,  connections  and,  if  necessary, 
flow-inducing  devices  that  transport  gas 
or  vapor  from  the  capper  unit  process 
vent  to  the  thermal  incinerator. 

(ii)  No  detectable  emissions  means  an 
instrument  reading  of  less  than  500 
parts  per  million  by  volume  above 
background  as  determined  by  Method 
21  in  40  CFR  part  60. 

(iii)  Reuse  includes  the  substitution  of 
collected  methanol  (without 
reclamation  subsequent  to  its  collection) 
for  virgin  methanol  as  an  ingredient 
(including  uses  as  an  intermediate)  or  as 
an  effective  substitute  for  a  commercial 
product. 


(iv)  Recovery  includes  the 
substitution  of  collected  methanol  for 
virgin  methanol  as  an  ingredient 
(including  uses  as  an  intermediate)  or  as 
an  effective  substitute  for  a  commercial 
product  following  reclamation  of  the 
methanol  subsequent  to  its  collection. 

(v)  Thermal  recovery/treatment 
includes  the  use  of  collected  methanol 
in  fuels  blending  or  as  a  feed  to  any 
combustion  device  to  the  extent 
permitted  by  federal  and  state  law. 

(vi)  Bio-treatjnent  includes  the 
treatment  of  the  collected  methanol 
through  introduction  into  a  biological 
treatment  system,  including  the 
treatment  of  the  collected  methanol  as  a 
waste  stream  in  an  on-site  or  off-site 
wastewater  treatment  system. 
Introduction  of  the  collected  methanol 
to  the  on-site  wastewater  treatment 
system  will  be  limited  to  points 
downstream  of  the  siuface 
impoundments,  and  will  be  consistent 
with  the  requirements  of  federal  and 
state  law. 

(vii)  Start-up  shall  have  the  meaning 
set  forth  at  40  CFR  63.2. 

(viii)  Flow  indicator  means  a  device 
which  indicates  whether  gas  flow  is 
present  in  the  vent  stream,  and,  if 
required  by  the  permit  for  the  thermal 
incinerator,  which  measiu«s  the  gas 
flow  in  that  stream. 

(ix)  Continuous  Recorder  means  a 
data  recording  device  that  records  an 
instantaneous  data  value  at  least  once 
every  fifteen  minutes. 

(x)  MON  means  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  the  source  category  Miscellaneous 
Organic  Chemical  Production  and 
Processes  ("MON"),  promulgated  under 
the  authority  of  Section  112  of  the  Clean 
Air  Act. 

(xi)  MON  Compliance  Date  means  the 
date  3  years  after  the  effective  date  of 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  the  source 
category  Miscellaneous  Organic 
Chemical  Production  and  Processes 
("MON"). 

(7)  OSi  Specialties,  Incorporated,  a 
subsidiary  of  Witco  Corporation 
("OSi"),  may  seek  to  transfer  its  rights 
and  obligations  under  this  section  to  a 
hitme  ovraer  of  the  Sistersville  Plant  in 
accordance  with  the  requirements  of 
paragraphs  (f)(7)(i)  through  (f)(7)(iii)  of 
this  section. 

(i)  OSi  will  provide  to  EPA  a  written 
notice  of  any  proposed  transfer  at  least 
forty-five  days  prior  to  the  effective  date 
of  any  such  transfer.  The  written  notice 
will  identify  the  proposed  transferee. 

(ii)  The  proposed  transferee  will 
provide  to  EPA  a  written  request  to 
assiune  the  rights  and  obligations  under 
this  section  at  least  forty-five  days  prior 


to  the  effective  date  of  any  such  transfer. 
The  written  request  will  describe  the 
transferee's  financial  and  technical 
capability  to  assume  the  obligations 
under  this  section,  and  will  include  a 
statement  of  the  transferee's  intention  to 
fully  comply  with  the  terms  of  this 
section  and  to  sign  the  Final  Project 
Agreement  for  tWs  XL  Project  as  an 
additional  party. 

(iii)  Witmn  tnirty  days  of  receipt  of 
both  the  written  notice  and  written 
request  described  in  paragraphs  (f)(7)(i) 
and  (f)(7)(ii)  of  this  sectiori,  EPA  will 
determine,  based  on  all  relevant 
information,  whether  to  approve  a 
transfer  of  rights  and  obligations  under 
this  section  from  OSi  to  a  different 
owner. 

(8)  The  constituents  to  be  identified 
by  the  Sistersville  Plant  pursuant  to 
paragraphs  (f)(2)(vi)(C)(2)(ii)  and 
(f)(2)(viii)(C)(5)(iii)  of  this  section  are:  1 
Naphthalenamine;  1,2,4 
Trichlorobenzene;  1,1  Dichloroethylene; 
1,1,1  Trichloroethane;  1,1,1,2 
Tetrachloroethane;  1,1,2  Trichloro  1,2,2 
Triflouroethane;  1,1,2  Trichloroethane; 
1,1,2,2  Tetrachloroethane;  1,2 

Dichlorobenzene;  1,2  Dichloroethane; 
1,2  Dichloropropane;  1,2 

Dichloropropanone;  1,2 

Transdichloroethene;  1,2,  Trans — 

Dichloroethene;  1,2,4,5 

Tetrachlorobenzine;  1,3 

Dichlorobenzene;  1,4  Dichloro  2  butene; 

1,4  Dioxane;  2  Chlorophenol;  2 

Cyclohexyl  4,6  dinitrophenol;  2  Methyl 

Pyridine;  2  Nitropropane;  2, 4-Di- 

nitrotoluene;  Acetone;  Acetonitrile; 

Acrylonitrile;  AUyl  Alcohol;  Aniline; 

Antimony;  Arsenic;  Barium;  Benzene; 

Benzotrichloride;  Benzyl  Chloride; 

Beryllium;  Bis  (2  ethyl  Hexyl)  Phthalate; 

Butyl  Alcohol,  n;  Butyl  Benzyl 

Phthalate;  Cadmium;  Carbon  Disulfide; 

Carbon  Tetrachloride;  Chlorobenzene; 

Chloroform;  Chloromethane; 

Chromium;  Chrysene;  Copper;  Creosol; 

Creosol,  m-;  Creosol,  o;  Creosol,  p; 

Cyanide;  Cyclohexanone;  Di-n-dctyl 

phthalate;  Dichlorodiflouromethane; 

Diethyl  Phthalate;  Dihydrosafrole; 

Dimethylamine;  Ethyl  Acetate;  Ethyl 

benzene;  Ethyl  Ether;  Ethylene  Glycol 

Ethyl  Ether;  Ethylene  Oxide; 

Formaldehyde;  Isobutyl  Alcohol;  Lead; 

Mercury;  Methanol;  Methoxychlor; 

Methyl  Chloride;  Methyl  Chloroformate; 

Methyl  Ethyl  Ketone;  Methyl  Ethyl 

Ketone  Peroxide;  Methyl  Isobutyl 

Ketone;  Methyl  Methacrylate; 

Methylene  Bromide;  Methylene 

Chloride;  Naphthalene;  Nickel; 

Nitrobenzene;  Nitroglycerine;  p- 

Toluidine;  Phenol;  Phthalic  Anhydride; 

Polychlorinated  Biphenyls;  Propargyl 

Alcohol;  Pyridine;  Safrole;  Selenium; 

Silver,  Styrene;  Tetrachloroethylene; 
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Tetrahydrofuran;  Thallium;  Toluene; 
Toluene  2,4  Diisocyanate; 
Trichloroethylene; 
Trichloroflouromethane;  Vanadium; 
Vinyl  Chloride;  Warfarin;  Xylene;  Zinc. 

(g)  This  section  applies  only  to  the 
facility  commonly  referred  to  as  the  OSi 
Specialties  Plant,  located  on  State  Route 
2,  Sistersville,  West  Virginia 
("Sistersville  Plant"). 

(l)(i)  No  later  than  18  months  fi^m 
the  date  the  Sistersville  Plant  receives 
written  notification  of  revocation  of  the 
temporary  deferral  for  the  Sistersville 
Plant  under  paragraph  (f)  of  this  section, 
the  Sistersville  Plant  shall,  in 
accordance  with  the  implementation 
schedule  submitted  to  EPA  under 
paragraph  (g)(l)(ii)  of  this  section,  either 
come  into  compliance  with  all 
requirements  of  this  subpart  which  had 
been  deferred  by  paragraph  (f)(l)(i)  of 
this  section,  or  complete  a  facility  or 
process  modification  such  that  the 
requirements  of  §  264.1085  are  no  longer 
applicable  to  the  two  hazardous  waste 
surface  impoundments.  In  any  event, 
the  Sistersville  Plant  must  complete  the 
requirements  of  the  previous  sentence 
no  later  than  the  MON  Compliance 
Date;  if  the  Sistersville  Plant  receives 
written  notification  of  revocation  of  the 
temporary  deferral  after  the  date  18 
months  prior  to  the  MON  Compliance 
Date,  the  date  by  which  the  Sistersville 
Plant  must  complete  the  requirements  of 
the  previous  sentence  will  be  the  MON 
Compliance  Date,  which  would  be  less 
than  18  months  from  the  date  of 
notification  of  revocation. 

(ii)  Within  30  days  from  the  date  the 
Sistersville  Plant  receives  written 
notification  of  revocation  imder 
paragraph  (f)(3)(iv)  of  this  section,  the 
Sistersville  Plant  shall  enter  and 
maintain  in  the  facility  operating  record 
an  implementation  schedule.  The 
implementation  schedule  shall 
demonstrate  that  within  18  months  from 
the  date  the  Sistersville  Plant  receives 
written  notification  of  revocation  under 
paragraph  {f)(3)(iv)  of  this  section  (but 
no  later  than  the  MON  Compliance 
Date),  the  Sistersville  Plant  shall  either 
come  into  compliance  with  the 
regulatory  requirements  that  had  been 
deferred  by  paragraph  (f)(l)(i)  of  this 
section,  or  complete  a  facility  or  process 
modification  such  that  the  requirements 
of  §  264.1085  are  no  longer  applicable  to 
the  two  hazardous  waste  surface 
impoundments.  Within  30  days  from 
the  date  the  Sistersville  Plant  receives 
written  notification  of  revocation  under 
paragraph  (f)(3)(iv)  of  this  section,  the 
Sistersville  Plant  shall  submit  a  copy  of 
the  implementation  schedule  to  the  EPA 
and  W VDEP  Project  XL  contacts 
identified-in  paragraph  (f)(2)(viii)(H)  of 


this  section.  The  implementation 
schedule  shall  reflect  the  Sistersville 
Plant's  effort  to  come  into  compliance  as 
soon  as  practicable  (but  no  later  than  18 
months  after  the  date  the  Sistersville 
Plant  receives  written  notification  of 
revocation,  or  the  MON  Compliance 
Date,  whichever  is  sooner)  with  all 
regulatory  requirements  that  had  been 
deferred  under  paragraph  (f)(l)(i)  of  this 
section,  or  to  complete  a  facility  or 
process  modification  as  soon  as 
practicable  (but  no  later  than  18  months 
after  the  date  the  Sistersville  Plant 
receives  written  notification  of 
revocation,  or  the  MON  Compliance 
Date,  whichever  is  sooner)  such  that  the 
requirements  of  §  264.1085  are  no  longer 
applicable  to  the  two  hazardous  waste 
surface  impoundments. 

(iii)  The  implementation  schedule 
shall  include  the  information  described 
in  either  paragraph  (g)(l)(iii)(A)  or  (B)  of 
this  section. 

(A)  Specific  calendar  dates  for:  Award 
of  contracts  or  issuance  of  purchase 
orders  for  the  control  equipment 
required  by  those  regulatory 
requirements  that  had  been  deferred  by 
paragraph  (f)(l)(i)  of  this  section; 
initiation  of  on-site  installation  of  such 
control  equipment;  completion  of  the 
control  equipment  installation; 
performance  of  any  testing  to 
demonstrate  that  the  installed  control 
equipment  meets  the  applicable 
standards  of  this  subpart;  initiation  of 
operation  of  the  control  equipment;  and 
compliance  with  all  regulatory 
requirements  that  had  been  deferred  by 
paragraph  (f)(l)(i)  of  this  section. 

(B)  Specific  calendar  dates  for  the 
purchase,  installation,  performance 
testing  and  initiation  of  operation  of 
equipment  to  accomplish  a  facility  or 
process  modification  such  that  the 
requirements  of  §  264.1085  are  no  longer 
applicable  to  the  two  hazardous  waste 
surface  impoundments. 

(2)  Nothmg  in  paragraphs  (f)  or  (g)  of 
this  section  shall  affect  any  regulatory 
requirements  not  referenced  in 
paragraph  (f)(2)(i)  or  (ii)  of  this  section, 
as  applicable  to  the  Sistersville  Plant. 

(3)  In  the  event  that  a  notification  of 
revocation  is  issued  pursuant  to 
paragraph  (f)(3)(iv)  of  this  section,  the 
requirements  referenced  in  paragraphs 
(f)(l)(iii)  and  (f)(l)(iv)  of  this  section  are 
temporarily  deferred,  with  respect  to  the 
two  hazardous  waste  surface 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (f)(2)(ii). 
(f)(2)(iii),  (n(2)(iv),  (0(2)(v),  (fl(2)(vi)  and 
(g)  of  this  section,  except  as  provided 
under  paragraph  (g)(4)  of  this  section. 
The  temporary  deferral  of  the  previous 
sentence  shall  be  effective  beginning  on 


the  date  the  Sistersville  Plant  receives 
written  notification  of  revocation,  and 
subject  to  paragraph  (g)(5)  of  this 
section,  shall  continue  to  be  effective  for 
a  maximum  period  of  18  months  from 
that  date,  provided  that  the  Sistersville 
Plant  is  in  compliance  with  the 
requirements  of  paragraphs  (f){2)(ii), 
(f)(2)(iii),  (n(2)(iv),  (f)(2)(v),  (f)(2)(vi)  and 
(g)  of  this  section  at  all  times  during  that 
18-month  period. 

(4)  In  the  event  that  a  notification  of 
revocation  is  issued  pursuant  to 
paragraph  (f)(3)(iv)  of  this  section  as  a 
result  of  the  permanent  removal  of  the 
capper  unit  from  methyl  capped 
polyether  production  service,  the 
requirements  referenced  in  paragraphs 
(f)(l)(iii)  and  (f)(l)(iv)  of  this  section  are 
temporarily  deferred,  with  respect  to  the 
two  hazardous  waste  siuiace 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (f)(2)(vi), 
and  (g)  of  this  section.  The  temporary 
deferral  of  the  previous  sentence  shall 
be  effective  beginning  on  the  date  the 
Sistersville  Plant  receives  written 
notification  of  revocation,  and  subject  to 
paragraph  (g)(5)  of  this  section,  shall 
continue  to  be  effective  for  a  maximum 
period  of  18  months  from  that  date, 
provided  that  the  Sistersville  Plant  is  in 
compliance  with  the  requirements  of 
paragraphs  (0(2)(vi)  and  (g)  of  this 
section  at  all  times  during  that  18- 
month  period. 

(5)  In  no  event  shall  the  temporary 
deferral  provided  under  paragraph  (g)(3) 
or  (g)(4)  of  this  section  be  effective  after 
the  MON  Compliance  Date. 

•  •        •        *        * 

PART  265-1NTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE.  AND 
DISPOSAL  FAaLITIES 

3.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6924. 
6925.  and  6935. 

Subpart  CC— Air  Emission  Standards 
for  Tanlcs,  Surface  Impoundments,  and 
Containers 

4.  Section  265.1080  is  amended  by 
adding  paragraphs  (f)  and  (g)  to  read  as 
follows: 

§265.1080    Applicability. 

•  «         *         *         • 

(f)  This  section  applies  only  to  the 
facility  commonly  referred  to  as  the  OSi 
Specialties  Plant,  located  on  State  Route 
2,  Sistersville,  West  Virginia 
("Sistersville  Plant"). 
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(l)(i)  Provided  that  the  Sistersville 
Plant  is  in  compliance  with  the 
requirements  of  paragraph  (0(2)  of  this 
section,  the  requirements  referenced  in 
paragraph  (f)(l)(iii)  of  this  section  are 
temporarily  deferred,  as  speciHed  in 
paragraph  (f)(3)  of  this  section,  with 
respect  to  the  two  hazardous  waste 
surface  impoundments  at  the 
Sistersville  Plant.  Beginning  on  the  date 
that  paragraph  (0(11(11)  of  this  section  is 
first  implemented,  the  temporary 
deferral  of  this  paragraph  shall  no 
longer  be  effective. 

(ii)(A)  In  the  event  that  a  notice  of 
revocation  is  issued  pursuant  to 
paragraph  (f)(3)(iv)  of  this  section,  the 
requirements  referenced  in  paragraph 
{f)(l)(iii)  of  this  section  are  temporarily 
deferred,  with  respect  to  the  two 
hazardous  waste  surface 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (f)(2)(ii), 
(f)(2)(iii),  (f)(2)(iv).  (f)(2)(v).  (f)(2)(vi)  and 
(g)  of  this  section,  except  as  provided 
under  paragraph  (f)(l)(ii)(B)  of  this 
section.  The  temporary  deferral  of  the 
previous  sentence  shall  be  effective 
begiiming  on  the  date  the  Sistersville 
Plant  receives  written  notification  of 
revocation,  and  continuing  for  a 
maximum  period  of  18  months  from 
that  date,  provided  that  the  Sistersville 
Plant  is  in  compliance  with  the 
requirements  of  paragraphs  (f){2)(ii), 
(f)(2)(iii).  (f)(2)(iv).  (n(2j(v),  {f)(2)(vi)  and 
(g)  of  this  section  at  all  times  during  that 
18-month  period.  In  no  event  shall  the 
temporary  deferral  continue  to  be 
effective  after  the  MON  Compliance 
Date. 

(B)  In  the  event  that  a  notification  of 
revocation  is  issued  pursuant  to 
paragraph  (f)(3)(iv)  of  this  section  as  a 
result  of  the  permanent  removal  of  the 
capper  unit  from  methyl  capped 
polyether  production  service,  the 
requirements  referenced  in  paragraph 
(f)(l)(iii)  of  this  section  are  temporarily 
deferred,  with  respect  to  the  two 
hazardous  waste  surface 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (f)(2)(vi), 
and  (g)  of  this  section.  The  temporary 
deferral  of  the  previous  sentence  shall 
be  effective  beginning  on  the  date  the 
Sistersville  Plant  receives  written 
notification  of  revocation,  and 
continuing  for  a  maximum  period  of  18 
months  from  that  date,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (f)(2)(vi) 
and  (g)  of  this  section  at  all  times  during 
that  18-month  period.  In  no  event  shall 
the  temporary  deferral  continue  to  be 
effective  after  the  MON  Compliance 
Date. 


(iii)  The  standards  in  §  265.1086  of 
this  part,  and  all  requirements 
referenced  in  or  by  §  265.1086  that 
otherwise  would  apply  to  the  two 
hazardous  waste  surface 
impoundments,  including  the  closed- 
vent  system  and  control  device 
reouirements  of  §  265.1088  of  this  part. 

(2)  Notwithstanding  the  effective 
period  and  revocation  provisions  in 
paragraph  (f)(3)  of  this  section,  the 
temporary  deferral  provided  in 
paragraph  (f)(l)(i)  of  this  section  is 
effective  only  if  the  Sistersville  Plant 
meets  the  requirements  of  paragraph 
(f)(2)  of  this  section. 

(i)  The  Sistersville  Plant  shall  install 
an  air  pollution  control  device  on  the 
polyether  methyl  capper  imit  ("capper 
unit"),  implement  a  methanol  recovery 
operation,  and  implement  a  waste 
minimization/pollution  prevention 
("WMPP")  project.  The  installation  and 
implementation  of  these  requirements 
shall  be  conducted  according  to  the 
schedule  described  in  paragraphs 
(f)(2)(i)  and  (f)(2)(vi)  of  this  section. 

(A)  The  Sistersville  Plant  shall 
complete  the  initial  start-up  of  a  thermal 
incinerator  on  the  capper  unit's  process 
vents  from  the  first  stage  vacuum  pump, 
from  the  flash  pot  and  surge  tank,  and 
from  the  water  stripper,  no  later  than 
April  1, 1998. 

(B)  The  Sistersville  Plant  shall 
provide  to  the  EPA  and  the  West 
Virginia  Department  of  Enviroimiental 
Protection,  written  notification  of  the 
actual  date  of  initial  start-up  of  the 
thermal  incinerator,  and 
commencement  of  the  methanol 
recovery  operation.  The  Sistersville 
Plant  shall  submit  this  written 
notification  as  soon  as  practicable,  but 
in  no  event  later  than  15  days  after  such 
events. 

(ii)  The  Sistersville  Plant  shall  install 
and  operate  the  capper  unit  process  vent 
thermal  incinerator  according  to  the 
requirements  of  paragraphs  (B(2)(ii)(A) 
through  (0(2)(ii)(D)  of  this  section. 

(A)  Capper  unit  process  vent  thermal 
incinerator. 

[1]  Except  as  provided  under 
paragraph  (0(2)(ii)(D)  of  this  section,  the 
Sistersville  Plant  shall  operate  the 
process  vent  thermal  incinerator  such 
that  the  incinerator  reduces  the  total 
organic  compounds  ("TOC")  from  the 
process  vent  streams  identified  in 
paragraph  (f)(2)(i)(A)  of  t^iis  section,  by 
98  weight-percent,  or  to  a  concentration 
of  20  parts  per  million  by  volume,  on  a 
dry  basis,  corrected  to  3  percent  oxygen, 
whichever  is  less  stringent. 

(/)  Prior  to  conducting  the  initial 
performance  test  required  under 
paragraph  (f)(2)(ii)(B)  of  this  section,  the 
Sistersville  Plant  shall  operate  the 


thermal  incinerator  at  or  above  a 
minimum  temperature  of  1600 
Fahrenheit. 

[ii]  After  the  initial  performance  test 
required  under  paragraph  (f)(2)(ii)(B)  of 
this  section,  the  Sistersville  Plant  shall 
operate  the  thermal  incinerator  at  or 
above  the  minimum  temperature 
established  during  that  initial 
performance  test. 

(iij)  The  Sistersville  Plant  shall 
.  operate  the  process  vent  thermal 
incinerator  at  all  times  that  the  capper 
unit  is  being  operated  to  manufacture 
product. 

(2)  The  Sistersville  Plant  shall  install, 
calibrate,  and  maintain  all  air  pollution 
control  and  monitoring  equipment 
described  in  paragraphs  (fK2)(i)(A)  and 
(f)(2)(ii)(B)(5)  of  this  section,  according 
to  the  manufacturer's  specifications,  or 
other  written  procedures  that  provide 
adequate  assurance  that  the  equipment 
can  reasonably  be  expected  to  control 
and  monitor  accurately,  and  in  a 
manner  consistent  with  good 
engineering  practices  during  all  periods 
when  emissions  are  routed  to  the  unit. 

(B)  The  Sistersville  Plant  shall  comply 
with  the  requirements  of  paragraphs 
(f)(2)(ii)(B)(l)  through  (f)(2)(ii)(B)(3)  of 
this  section  for  performance  testing  and 
monitoring  of  the  capper  unit  process 
vent  thermal  incinerator. 

(I)  Within  sixty  (120)  days  after 
thermal  incinerator  initial  start-up,  the 
Sistersville  Plant  shall  conduct  a 
performance  test  to  determine  the 
minimum  temperature  at  which 
compliance  with  the  emission  reduction 
requirement  specified  in  paragraph  (f)(4j 
of  this  section  is  achieved.  This 
determination  shall  be  made  by 
measuring  TOC  minus  methane  and 
ethane,  according  to  the  procedures 
specified  in  paragraph  (f)(2)(ii)(B)  of  this 
section. 

[2]  The  Sistersville  Plant  shall 
conduct  the  initial  performance  test  in 
accordance  with  the  standards  set  forth 
in  paragraph  (f)(4)  of  this  section. 

(3)  Upon  initial  start-up,  the 
Sistersville  Plant  shall  install,  calibrate, 
maintain  and  operate,  according  to 
manufacturer's  specifications  and  in  a 
manner  consistent  with  good 
engineering  practices,  the  monitoring 
equipment  described  in  paragraphs 
(f)(2)(ii)(B)(5Ai)  through 
(f)(2)(ii)(B)(3)(i7i)  of  this  section. 

(j)  A  temperature  monitoring  device 
equipped  with  a  continuous  recorder. 
The  temperature  monitoring  devicq, 
shall  be  installed  in  the  firebox  or  in  thie 
duct  work  immediately  downstream  of 
the  firebox  in  a  position  before  any 
substantial  heat  exchange  is 
encountered. 
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[ii]  A  flow  indicator  that  provides  a 
record  of  vent  stream  flow  to  the 
incinerator  at  least  once  every  fifteen 
minutes.  The  flow  indicator  shall  be 
installed  in  the  vent  stream  from  the 
process  vent  at  a  point  closest  to  the 
inlet  of  the  incinerator. 

[Hi)  If  the  closed-vent  system  includes 
bypass  devices  that  could  be  used  to 
divert  the  gas  or  vapor  stream  to  the 
atmosphere  before  entering  the  control 
device,  each  bypass  device  shall  be 
equipped  with  either  a  bypass  flow 
indicator  or  a  seal  or  locking  device  as 
specified  in  this  paragraph.  For  the 
purpose  of  complying  with  this 
paragraph,  low  leg  drains,  high  point 
bleeds,  analyzer  vents,  open-ended 
valves  or  lines,  spring-loaded  pressure 
relief  valves,  and  other  fittings  used  for 
safety  purposes  are  not  considered  to  be 
bypass  devices.  If  a  bypass  flow 
indicator  is  used  to  comply  with  this 
paragraph,  the  bypass  flow  indicator 
5hall  be  installed  at  the  inlet  to  the 
bypass  line  used  to  divert  gases  and 
vapors  from  the  closed-vent  system  to 
the  atmosphere  at  a  point  upstream  of 
the  control  device  inlet.  If  a  seal  or 
locking  device  (e.g.  car-seal  or  lock-and- 
key  configuration)  is  used  to  comply 
with  this  paragraph,  the  device  shall  be 
placed  on  the  mechanism  by  which  the 
bypass  device  position  is  controlled 
(e.g.,  valve  handle,  damper  levels)  when 
the  bypass  device  is  in  the  closed 
position  such  that  the  bypass  device 
cannot  be  opened  without  breaking  the 
seal  or  removing  the  lock.  The 
Sistersville  Plant  shall  visually  inspect 
the  seal  or  locking  device  at  least  once 
every  month  to  verify  that  the  bypass 
mechanism  is  maintained  in  the  closed 
position. 

(C)  The  Sistersville  Plant  shall  keep 
on-site  an  up-to-date,  readily  accessible 
record  of  the  information  described  in 
paragraphs  (f)(2)(ii)(C)(l)  through 
(f)(2)(ii)(C)(4)  of  this  section. 

(1)  Data  measured  during  the  initial 
performance  test  regarding  the  firebox 
temperature  of  the  incinerator  and  the 
percent  reduction  of  TOC  achieved  by 
the  incinerator,  and/or  such  other 
information  required  in  addition  to  or  in 
lieu  of  that  information  by  the  WVDEP 
in  its  approval  of  equivalent  test 
methods  and  procedures. 

(2)  Continuous  records  of  the 
equipment  operating  procedures 
specified  to  be  monitored  under 
paragraph  (f)(2)(ii)(B)(3)  of  this  section, 
as  well  as  records  of  periods  of 
operation  during  which  the  firebox 
temperature  falls  below  the  minimum 
temperature  established  under 
paragraph  (f)(2)(ii)(A)(l)  of  this  section. 

(3)  Records  of  all  periods  during 
which  the  vent  stream  has  no  flow  rate 


to  the  extent  that  the  capper  unit  is 
being  operated  during  such  period. 

(4)  Records  of  all  periods  during 
which  there  is  flow  through  a  bypass 
device. 

(D)  The  Sistersville  Plant  shall 
comply  with  the  start-up,  shutdown, 
maintenance  and  malfunction 
requirements  contained  in  paragraphs 
(f)(2)(ii)(D)(l)  through  (f)(2)(ii)(D)(6)  of 
this  section,  with  respect  to  the  capper 
unit  process  vent  incinerator. 

(1)  The  Sistersville  Plant  shall 
develop  and  implement  a  Start-up, 
Shutdown  and  Malfunction  Plan  as 
required  by  the  provisions  set  forth  in 
paragraph  (f)(2)(ii)(D)  of  this  section. 
The  plan  shall  describe,  in  detail, 
procedures  for  operating  and 
maintaining  the  thermal  incinerator 
during  periods  of  start-up,  shutdown 
and  malfunction,  and  a  program  of 
corrective  action  for  malfunctions  of  the 
thermal  incinerator. 

(2)  The  plan  shall  include  a  detailed 
description  of  the  actions  the 
Sistersville  Plant  will  take  to  perform 
the  functions  described  in  paragraphs 
(f)(2)(ii)(D)(2)(0  through 
(f)(2)(ii)(D)(2)(iij)  of  this  section. 

(i)  Ensure  that  the  thermal  incinerator 
is  operated  in  a  manner  consistent  with 
good  air  pollution  control  practices. 

[ii]  Ensure  that  the  Sistersville  Plant  is 
prepared  to  correct  malfunctions  as 
soon  as  practicable  after  their 
occurrence  in  order  to  minimize  excess 
emissions. 

Uii)  Reduce  the  reporting 
requirements  associated  with  periods  of 
start-up,  shutdown  and  malfunction. 

(3)  During  periods  of  start-up, 
shutdown  and  malfunction,  the 
Sistersville  Plant  shall  maintain  the 
process  unit  and  the  associated  thermal 
incinerator  in  accordance  with  the 
procedures  set  forth  in  the  plan. 

[4]  The  plan  shall  contain  record 
keeping  requirements  relating  to  periods 
of  start-up,  shutdown  or  malfunction, 
actions  taken  during  such  periods  in 
conformance  with  the  plan,  and  any 
failures  to  act  in  conformance  with  the 
plan  during  such  periods. 

(5)  During  periods  of  maintenance  or 
malfunction  of  the  thermal  incinerator, 
the  Sistersville  Plant  may  continue  to 
operate  the  capper  unit,  provided  that 
operation  of  the  capper  unit  without  the 
thermal  incinerator  shall  be  limited  to 
no  more  than  240  hours  each  calendar 
year. 

(6)  For  the  purposes  of  paragraph 
(f)(2)(iii)(D)  of  this  section,  the 
Sistersville  Plant  may  use  its  operating 
procedures  manual,  or  a  plan  developed 
for  other  reasons,  provided  that  plan 
meets  the  requirements  of  paragraph 


(f)(2)(iii)(D)  of  this  section  for  the  start- 
up, shutdown  and  malfunction  plan. 

(iii)  The  Sistersville  Plant  shall 
operate  the  closed-vent  system  in 
accordance  with  the  requirements  of 
paragraphs  (f)(2)Ciii)(A)  through 
(f)(2)(iii)(D)  of  this  section. 

(A)  Closed-vent  system. 

(1)  At  all  times  when  the  process  vent 
thermal  incinerator  is  operating,  the 
Sistersville  Plant  shall  route  the  vent 
streams  identified  in  paragraph  (f)(2)(i) 
of  this  section  from  the  capper  unit  to 
the  thermal  incinerator  through  a 
closed-vent  system. 

(2)  The  closed-vent  system  will  be 
designed  for  and  operated  with  no 
detectable  emissions,  as  defined  in 
paragraph  (f)(6)  of  this  section. 

(B)  The  Sistersville  Plant  will  comply 
with  the  performance  standards  set  forth 
in  paragraph  (0(2)(iii)(A)(l)  of  this 
section  on  and  after  the  date  on  which 
the  initial  performance  test  referenced 
in  paragraph  (f)(2)(ii)(B)  of  this  section 
is  completed,  but  no  later  than  sixty  (60) 
days  after  the  initial  start-up  date. 

(C)  The  Sistersville  Plant  shall  comply 
with  the  monitoring  requirements  of 
paragraphs  (f)(2)(iii)(C)(l)  through 
(f)(2)(iii)(C)(5)  of  this  section,  with 
respect  to  the  closed-vent  system. 

(1)  At  the  time  of  the  performance  test 
described  in  paragraph  (f)(2)(ii)(B)  of 
this  section,  the  Sistersville  Plant  shall 
inspect  the  closed-vent  system  as 
specified  in  paragraph  (0(5)  of  this 
section. 

(2)  At  the  time  of  the  performance  test 
described  in  paragraph  (0(2)(ii)(B)  of 
this  section,  and  annually  thereafter,  the 
Sistersville  Plant  shall  inspect  the 
closed-vent  system  for  visible,  audible, 
or  olfactory  indications  of  leaks. 

[3]  If  at  any  time  a  defect  or  leak  is 
detected  in  the  closed-vent  system,  the 
Sistersville  Plant  shall  repair  the  defect 
or  leak  in  accordance  with  the 
requirements  of  paragraphs 
(0(2)(iii)(C)(3)(/)  and  (0(2)(iii)(C)(3)(»-)  of 
this  section. 

(j)  The  Sistersville  Plant  shall  make 
first  efforts  at  repair  of  the  defect  no 
later  than  five  (5)  calendar  days  after 
detection,  and  repair  shall  be  completed 
as  soon  as  possible  but  no  later  than 
forty-five  (45)  calendar  days  after 
detection. 

[ii)  The  Sistersville  Plant  shall 
maintain  a  record  of  the  defect  repair  in 
accordance  with  the  requirements 
specified  in  paragraph  (0(2)(iii)(D)  of 
this  section. 

(D)  The  Sistersville  Plant  shall  keep 
on-site  up-to-date,  readily  accessible 
records  of  the  inspections  and  repairs 
required  to  be  performed  by  paragraph 
(0{2)(iii)  of  this  section. 
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(iv)  The  Sistersville  Plant  shall 
operate  the  methanol  recovery  operation 
in  accordance  with  paragraphs 
(fK2)(iv)(A)  through  (0(2)(iv)(C)  of  this 
section. 

(A)  The  Sistersville  Plant  shall 
operate  the  condenser  associated  with 
the  methanol  recovery  operation  at  all 
times  during  which  the  capper  unit  is 
being  operated  to  manufacture  product. 

(Bj  The  Sistersville  Plant  shall  comply 
with  the  monitoring  requirements 
described  in  paragraphs  (f)(2)(B)(l) 
through  (0(2)(B)(3)  of  this  section,  with 
respect  to  the  methanol  recovery 
operation. 

(1)  The  Sistersville  Plant  shall 
perform  measurements  necessary  to 
determine  the  information  described  in 
paragraphs  (f)(2)(iv)(B)(l)(/)  and 
(0(2)(iv)(B)(l)(/7)  of  this  section  to 
demonstrate  the  percentage  recovery  by 
weight  of  the  methanol  contained  in  the 
influent  gas  stream  to  the  condenser. 

(/)  Information  as  is  necessary  to 
calculate  the  annual  amount  of 
methanol  generated  by  operating  the 
capper  unit. 

[if]  The  annual  amount  of  methanol 
recovered  by  the  condenser  associated 
with  the  methanol  recovery  operation. 

[2]  The  Sistersville  Plant  shall  install, 
calibrate,  maintain  and  operate 
according  to  manufacturer 
specifications,  a  temperature  monitoring 
device  writh  a  continuous  recorder  for 
the  condenser  associated  with  the 
methanol  recovery  operation,  as  an 
indicator  that  the  condenser  is 
operating. 

(3)  The  Sistersville  Plant  shall  record 
the  dates  and  times  during  which  the 
capper  unit  and  the  condenser  are 
operating. 

(C)  The  Sistersville  Plant  shall  keep 
on-site  up-to-date,  readily-accessible 
records  of  the  parameters  specified  to  be 
monitored  imder  paragraph  (f)(2)(iv)(B) 
of  this  section. 

(v)  The  Sistersville  Plant  shall  comply 
with  the  requirements  of  paragraphs 
(fl(2)(v)(A)  through  (f){2)(v)(C)  of  this 
section  for  the  disposition  of  methanol 
collected  by  the  methanol  recovery 
operation. 

(A)  On  an  annual  basis,  the 
Sistersville  Plant  shall  ensure  that  a 
minimum  of  95%  by  weight  of  the 
methanol  collected  by  the  methanol 
recovery  operation  (also  referred  to  as 
the  "collected  methanol")  is  utilized  for 
reuse,  recovery,  or  thermal  recovery/ 
treatment.  The  Sistersville  Plant  may 
use  the  methanol  on-site,  or  may 
transfer  or  sell  the  methanol  for  reuse, 
recovery,  or  thermal  recovery/treatment 
at  other  facilities. 

(1)  Reuse.  To  the  extent  reuse  of  all  of 
the  collected  methanol  destined  for 


reuse,  recovery,  or  thermal  recovery  is 
not  economically  feasible,  the 
Sistersville  Plant  shall  ensure  the 
residual  portion  is  sent  for  recovery,  as 
defined  in  paragraph  (f)(6)  of  this 
section,  except  as  provided  in  paragraph 
(f)(2)(v)(A){2)  of  this  section. 

(2)  Recovery.  To  the  extent  that  reuse 
or  recovery  of  all  the  collected  methanol 
destined  for  reuse,  recovery,  or  thermal 
recovery  is  not  economically  feasible, 
the  Sistersville  Plant  shall  ensure  that 
the  residual  portion  is  sent  for  thermal 
recovery/ treatment,  as  defined  in 
paragraph  (f)(6)  of  this  section. 

(3)  The  Sistersville  Plant  shall  ensure 
that,  on  an  annual  basis,  no  more  than 
5%  of  the  methanol  collected  by  the 
methanol  recovery  operation  is  subject 
to  bio-treatment. 

(4)  In  the  event  the  Sistersville  Plant 
receives  written  notification  of 
revocation  pursuant  to  paragraph 
(f)(3)(iv)  of  this  section,  the  percent 
limitations  set  forth  under  paragraph 
(f)(2)(v)(A)  of  this  section  shall  no 
longer  be  applicable,  beginning  on  the 
date  of  receipt  of  written  notification  of 
revocation. 

(B)  The  Sistersville  Plant  shall 
perform  such  measurements  as  are 
necessary  to  determine  the  pounds  of 
collected  methanol  directed  to  reuse, 
recovery,  thermal  recovery/treatment 
and  bio-treatment,  respectively,  on  a 
monthly  basis. 

(C)  The  Sistersville  Plant  shall  keep 
on-site  up-to-date,  readily  accessible 
records  of  the  amounts  of  collected 
methanol  directed  to  reuse,  recovery, 
thermal  recoviery /treatment  and  bio- 
treatment  necessary  for  the 
measurements  required  under  paragraph 
(f)(2)(iv)(B)  of  this  section. 

(vi)  The  Sistersville  Plant  shall 
perform  a  WMPP  project  in  accordance 
with  the  requirements  and  schedules  set 
forth  in  paragraphs  (0(2)(vi)(A)  through 
(f)(2)(vi)(C)  of  this  section. 

(A)  In  (>erforming  the  WMPP  Project, 
the  Sistersville  Plant  shall  use  a  Study 
Team  and  an  Advisory  Committee  as 
described  in  paragraphs  (f)(2)(vi)(A)(i) 
through  (f)(2)(vi)(A)(6)  of  this  section. 

(1)  At  a  minimum,  the  multi- 
functional Study  Team  shall  consist  of 
Sistersville  Plant  personnel  from 
appropriate  plant  departments 
(including  both  management  and 
employees)  and  an  independent 
contractor.  The  Sistersville  Plant  shall 
select  a  contractor  that  has  experience 
and  training  in  WMPP  in  the  chemical 
manufacturing  industry. 

[2]  The  Sistersville  Plant  shall  direct 
the  Study  Team  such  that  the  team 
performs  the  functions  described  in 
paragraphs  (f)(2)(vi)(A)(2)(i)  through 
(0(2)(vi)(A)(2)(v)  of  this  section. 


(/)  Review  Sistersville  Plant 
operations  and  waste  streams. 

(j7)  Review  prior  WMPP  efforts  at  the 
Sistersville  Plant. 

(j/j)  Develop  criteria  for  the  selection 
of  waste  streams  to  be  evaluated  for  th6 
WMPP  Project. 

(/V)  Identify  and  prioritize  (tie  waste 
streams  to  be  evaluated  during  the  study 
phase  of  the  WMPP  Project,  based  on 
the  criteria  described  in  paragraph 
(n(2)(vi)(A)(2)(;7i)  of  this  section. 

(v)  Perform  the  WMPP  Study  as 
required  by  paragraphs  (f)(2)(vi)(A)(5) 
through  (f)(2)(vi)(A)(S),  paragraph 
(f)(2)(vi)(B),  and  paragraph  (f)(2)(vi)(C) 
of  this  section. 

( J)(i)  The  Sistersville  Plant  shall 
establish  an  Advisory  Committee 
consisting  of  a  representative  from  EPA, 
a  representative  from  WVDEP,  the 
Sistersville  Plant  Manager,  the 
Sistersville  Plant  Director  of  Safety, 
Health  and  Environmental  Affairs,  and 
a  stakeholder  representative(s). 

(j7)  The  Sistersville  Plant  shall  select 
the  stakeholder  representative(s)  by 
mutual  agreement  of  EPA,  WVDEP  and 
the  Sistersville  Plant  no  later  than  20 
days  after  receiving  from  EPA  and 
WVDEP  the  names  of  their  respective 
committee  members. 

(4)  The  Sistersville  Plant  shall 
convene  a  meeting  of  the  Advisory 
Committee  no  later  than  thirty  days  after 
selection  of  the  stakeholder 
representatives,  and  shall  convene 
meetings  periodically  thereafter  as 
necessary  for  the  Advisory  Committee  to 
perform  its  assigned  functions.  The 
Sistersville  Plant  shall  direct  the 
Advisory  Committee  to  perform  the 
functions  described  in  paragraphs 
(0(2)(vi)(A)(4)(i')  through 
(f)(2)(vi)(A)(4)(iij)  of  this  section. 

(i)  Review  and  comment  upon  the 
Study  Team's  criteria  for  selection  of 
waste  streams,  and  the  Study  Team's 
identification  and  prioritization  of  the 
waste  streams  to  be  evaluated  during  the 
WMPP  Project. 

(/i)  Review  and  comment  upon  the 
Study  Team  progress  reports  and  the 
draft  WMPP  Study  Report. 

[Hi]  Periodically  review  the 
effectiveness  of  WMPP  opportunities 
implemented  as  part  of  the  WMPP 
Project,  and,  where  appropriate,  WMPP 
opportunities  previously  determined  to 
be  infeasible  by  the  Sistersville  Plant 
but  which  had  potential  for  feasibility  in 
the  future. 

(5)  Beginning  on  January  15, 1998, 
and  every  ninety  (90)  days  thereafter 
until  submission  of  the  final  WMPP 
Study  Report  required  by  paragraph 
(f)(2)(vi)(C)  of  this  secUon.  the 
Sistersville  Plant  shall  direct  the  Study 
Team  to  submit  a  progress  report  to  the 
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Advisory  Committee  detailing  its  efforts 
during  the  prior  ninety  (90)  day  period. 

(B)  The  Sistersville  Plant  shall  ensure 
that  the  WMPP  Study  and  the  WMPP 
Study  Report  meet  the  requirements  of 
paragraphs  (f)(2)(vi)(B)(l)  through 
(f)(2)(vi)(B)(5)  of  this  section. 

[1]  The  WMPP  Study  shall  consist  of 
a  technical,  economic,  and  regulatory 
assessment  of  opportunities  for  source 
reduction  and  for  environmentally 
sound  recycling  for  waste  streams 
identified  by  the  Study  Team. 

(2)  The  WMPP  Study  shall  evaluate 
the  source,  nature,  and  volume  of  the 
waste  streams;  describe  all  the  WMPP 
opportunities  identified  by  the  Study 
Team;  provide  a  feasibility  screening  to 
evaluate  the  technical  and  economical 
feasibility  of  each  of  the  WMPP 
opportunities;  identify  any  cross-media 
impacts  or  any  anticipated  transfers  of 
risk  associated  with  each  feasible 
WMPP  opportunity;  and  identify  the 
projected  economic  savings  and 
projected  quantitative  waste  reduction 
estimates  for  each  WMPP  opportimity 
identified. 

(3)  No  later  than  October  19, 1998,  the 
Sistersville  Plant  shall  prepare  and 
submit  to  the  members  of  the  Advisory 
Committee  a  draft  WMPP  Study  Report 
which,  at  a  minimum,  includes  the 
results  of  the  WMPP  Study,  identifies 
WMPP  opportunities  the  Sistersville 
Plant  determines  to  be  feasible, 
discusses  the  basis  for  excluding  other 
opportunities  as  not  feasible,  and  makes' 
recommendations  as  to  whether  the 
WMPP  Study  should  be  continued.  The 
members  of  the  Advisory  Committee 
shall  provide  any  comments  to  the 
Sistersville  Plant  within  thirty  (30)  days 
of  receiving  the  WMPP  Study  Report. 

(C)  Within  thirty  (30)  days  after 
receipt  of  comments  from  the  members 
of  the  Advisory  Committee,  the 
Sistersville  Plant  shall  submit  to  EPA 
and  WVDEP  a  final  WMPP  Study  Report 
which  identifies  those  WMPP 
opportunities  the  Sistersville  Plant 
determines  to  be  feasible  and  includes 
an  implementation  schedule  for  each 
such  WMPP  opportunity.  The 
Sistersville  Plant  shall  make  reasonable 
efforts  to  implement  all  feasible  WMPP 
opportunities  in  accordance  with  the 
priorities  identified  in  the 
implementation  schedule. 

(1)  For  purposes  of  this  section,  a 
WMPP  opportunity  is  feasible  if  the 
Sistersville  Plant  considers  it  to  be 
technically  feasible  (taking  into  account 
engineering  and  regulatory  factors, 
product  line  specifications  and 
customer  needs)  and  economically 
practical  (taking  into  accoxmt  the  full 
environmental  costs  and  benefits 
associated  with  the  WMPP  opportimity 


and  the  company's  internal 
requirements  for  approval  of  capital 
projects).  For  purposes  of  the  WMPP 
Project,  the  Sistersville  Plant  shall  use 
"An  Introduction  to  Environmental 
Accounting  as  a  Business  Management 
Tool,"  (EPA  742/R-95/001)  as  one  tool 
to  identify  the  full  environmental  costs 
and  benefits  of  each  WMPP  opportunity. 

(2)  In  implementing  each  WMPP 
opportunity,  the  Sistersville  Plant  shall, 
after  consulting  with  the  other  members 
of  the  Advisory  Committee,  develop 
appropriate  protocols  and  methods  for 
determining  the  information  required  by 
paragraphs  (f)(2)(vi)(2)(y)  through 
(f)(2)(vi)(2)(iii)  of  this  section. 

(j)  The  overall  volume  of  wastes 
reduced. 

(ii)  The  quantities  of  each  constituent 
identified  in  paragraph  (0(8)  of  this 
section  reduced  in  the  wastes. 

[Hi)  The  economic  benefits  achieved. 

(5)  No  requirements  of  paragraph 
(f)(2)(vi)  of  this  section  are  intended  to 
prevent  or  restrict  the  Sistersville  Plant 
from  evaluating  and  implementing  any 
WMPP  opportunities  at  the  Sistersville 
Plant  in  \he  normal  course  of  its 
operations  or  from  implementing,  prior 
to  the  completion  of  the  WMPP  Study, 
any  WMPP  opportunities  identified  by 
the  Study  Team. 

(vii)  The  Sistersville  Plant  shall 
maintain  on-site  each  record  required  by 
paragraph  (f)(2)  of  this  section,  through 
the  MON  Compliance  Date. 

(viii)  The  Sistersville  Plant  shall 
comply  with  the  reporting  requirements 
of  paragraphs  (f)(2)(viii)(A)  through 
(f)(2)(viii)(G)  of  this  section. 

(A)  At  least  sixty  days  prior  to 
conducting  the  initial  performance  test 
of  the  thermal  incinerator,  the 
Sistersville  Plant  shall  submit  to  EPA 
and  WVDEP  copies  of  a  notification  of 
performance  test,  as  described  in  40 
CFR  63.7(b).  Following  the  initial 
performance  test  of  the  thermal 
incinerator,  the  Sistersville  Plant  shall 
submit  to  EPA  and  WVDEP  copies  of  the 
performance  test  results  that  include  the 
information  relevant  to  initial 
performance  tests  of  thermal 
incinerators  contained  in  40  CFR 
63.7(g)(1).  40  CFR  63.117(a)(4)(i),  and  40 
CFR  63.117(a)(4)(ii). 

(B)  Beginning  in  1999,  on  January  31 
of  each  year,  the  Sistersville  Plant  shall 
submit  a  semiarmual  written  report  to 
the  EPA  and  WVDEP.  with  respect  to 
the  preceding  six  month  period  ending 
on  December  31,  which  contains  the 
information  described  in  paragraphs 
(f)(2)(viii)(B)(J)  through 
(f)(2)(viii)(B)(10)  of  this  section. 

(2)  Instances  of  operating  below  the 
minimum  operating  temperature 
established  for  the  thermal  incinerator 


under  paragraph  (f)(2)(ii)(A)(l)  of  this 
section  which  were  not  corrected  within 
24  hours  of  onset. 

[2]  Any  periods  during  which  the 
capper  unit  was  being  operated  to 
manufacture  product  while  the  flow 
indicator  for  the  vent  streams  to  the 
thermal  incinerator  showed  no  flow. 

[3]  Any  periods  during  which  the 
capper  unit  was  being  operated  to 
manufacture  product  while  the  flow 
indicator  for  any  bypass  device  on  the 
closed  vent  system  to  the  thermal 
incinerator  showed  flow. 

(4)  Information  required  to  be 
reported  during  that  six  month  period 
under  the  preconstruction  permit  issued 
under  the  state  permitting  program 
approved  under  subpart  XX  of  40  CFR 
Part  52 — Approval  and  Promulgation  of 
Implementation  Plans  for  West  Virginia. 

(5)  Any  periods  during  which  the 
capper  unit  was  t)eing  operated  to 
manufacture  product  while  the 
condenser  associated  with  the  methanol 
recovery  operation  was  not  in  operation. 

(6)  The  amount  (in  pounds  and  by 
month)  of  methanol  collected  by  the 
methanol  recovery  operation  during  the 
six  month  period. 

(7)  The  amount  (in  pounds  and  by 
month)  of  collected  methanol  utilized 
for  reuse,  recovery,  thermal  recovery/ 
treatment,  or  bio-treatment, 
respectively,  during  the  six  month 
period. 

(8)  The  calculated  amoimt  (in  poxmds 
and  by  month)  of  methanol  generated  by 
operating  the  capper  unit. 

(9)  The  status  of  the  WMPP  Project, 
including  the  status  of  developing  the 
WMPP  Study  Report. 

(10)  Beginning  in  the  year  after  the 
Sistersville  Plant  submits  the  final 
WMPP  Study  Report  required  by 
paragraph  (fj(2)(vi)(C)  of  this  section, 
and  continuing  in  each  subsequent 
Semiannual  Report  required  by 
paragraph  (f)(2)(viii)(B)  of  this  section, 
the  Sistersville  Plant  shall  report  on  the 
progress  of  the  implementation  of 
feasible  WMPP  opportvmities  identified 
in  the  WMPP  Study  Report.  The 
Semiarmual  Report  required  by 
paragraph  (f)(2)(viii)(B)  of  this  section 
shall  identify  any  cross-media  impacts 
or  impacts  to  worker  safety  or 
commimity  health  issues  that  have 
occurred  as  a  result  of  implementation 
of  the  feasible  WMPP  opportunities. 

(C)  Beginning  in  1999,  on  July  31  of 
each  year,  the  Sistersville  Plant  shall 
provide  an  Annual  Project  Report  to  the 
EPA  and  WVDEP  Project  XL  contacts 
containing  the  information  required  by 
paragraphs  (f)(2)(viii)(C)(I)  through 
(f)(2)(viii)(C)(8)  of  this  section. 

(2)  The  categories  of  information 
required  to  be  submitted  under 
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paragraphs  (f)(2](viii)(B)(l)  through 
(0{2)(viii)(B)(fl)  of  this  section,  for  the 
preceding  12  month  period  ending  on 
June  30. 

(2)  An  updated  Emissions  Analysis 
for  January  through  December  of  the 
preceding  calendar  year.  The 
Sistersville  Plant  shall  submit  the 
updated  Emissions  Analysis  in  a  form 
substantially  equivalent  to  the  previous 
Emissions  Analysis  prepared  by  the 
Sistersville  Plant  to  support  Project  XL. 
The  Emissions  Analysis  shall  include  a 
comparison  of  the  volatile  organic 
emissions  associated  with  the  capper 
unit  process  vents  and  the  wastewater 
treatment  system  (using  the  EPA  Water 
8  model  or  other  model  agreed  to  by  the 
Sistersville  Plant,  EPA  and  VWDEP) 
under  Project  XL  with  the  expected 
emissions  from  those  sources  absent 
Project  XL  during  that  period. 

(3)  A  discussion  of  the  Sistersville 
Plant's  performance  in  meeting  the 
requirements  of  this  section,  speciHcally 
identifying  any  areas  in  which  the 
Sistersville  Plant  either  exceeded  or 
failed  to  achieve  any  such  standard. 

(4)  A  description  of  any  unantfcipated 
problems  in  implementing  the  XL 
Project  and  any  steps  taken  to  resolve 
them. 

(5)  A  WMPP  Implementation  Report 
that  contains  the  information  contained 
in  paragraphs  paragraphs 
(n(2)(viii)(C)(5)(i)  through  (viii)(C)(5)(vi) 
of  this  section. 

(;■)  A  summary  of  die  WMPP 
opportunities  selected  for 
implementation. 

(ii)  A  description  of  the  WMPP 
opportunities  initiated  and/or 
completed. 

[Hi]  Reductions  in  volume  of  waste 
generated  and  amounts  of  each 
constituent  reduced  in  wastes  including 
any  constituents  identified  in  paragraph 
(fl(8)  of  this  section. 

[iv)  An  economic  benefits  analysis. 

(v)  A  summary  of  the  results  of  the 
Advisory  Committee's  review  of 
implemented  WMPP  opportunities. 

(vj)  A  reevaluation  of  WMPP 
opportunities  previously  determined  to 
be  infeasible  by  the  Sistersville  Plant 
but  which  had  potential  for  future 
feasibility. 

(6)  An  assessment  of  the  nature  of, 
and  the  successes  or  problems 
associated  with,  the  Sistersville  Plant's 
interaction  with  the  federal  and  state 
agencies  under  the  Project. 

(7)  An  update  on  stakeholder 
involvement  efforts. 

[8]  An  evaluation  of  the  Project  as 
implemented  against  the  Project  XL 
Criteria  and  the  baseline  scenario. 

(D)  The  Sistersville  Plant  shall  submit 
to  the  EPA  and  WVDEP  Project  XL 


contacts  a  vmtten  Final  Project  Report 
covering  the  period  during  which  the 
temporary  deferral  was  effective,  as 
described  in  paragraph  (0(3)  of  this 
section. 

(1)  The  Final  Project  Report  shall 
contain  the  information  required  to  be 
submitted  for  the  Semiannual  Report 
required  under  paragraph  (f)(2)(viii)(B} 
of  this  section,  and  die  Annual  Project 
Report  required  under  paragraph 
(f)(2)(viii)(C)  of  this  section. 

[2]  The  Sistersville  Plant  shall  submit 
the  Final  Project  Report  to  EPA  and 
WVDEP  no  later  than  180  days  after  the 
temporary  deferral  of  paragraph  (f)(1)  of 
this  section  is  revoked,  or  180  days  after 
the  MON  Compliance  Date,  whichever 
occurs  first. 

(E)(1)  The  Sistersville  Plant  shall 
retain  on-site  a  complete  copy  of  each 
of  the  report  documents  to  be  submitted 
to  EPA  and  WVDEP  in  accordance  with 
requirements  under  paragraph  (f)(2)  of 
this  section.  The  Sistersville  Plant  shall 
retain  this  record  until  180  days  after 
the  MON  Compliance  Date.  The 
Sistersville  Plant  shall  provide  to 
stakeholders  and  interested  parties  a 
written  notice  of  availability  (to  be 
mailed  to  all  persons  on  the  Project 
mailing  list  and  to  be  provided  to  at 
least  one  local  newspaper  of  general 
circulation)  of  each  such  document,  and 
provide  a  copy  of  each  document  to  any 
such  person  upon  request,  subject  to  the 
provisions  of  40  CFR  part  2. 

(2)  Any  reports  or  other  information 
submitted  to  EPA  or  WVDEP  may  be 
released  to  the  public  pursuant  to  the 
Federal  Freedom  of  Information  Act  (42 
U.S.C.  552  et  seq.),  subject  to  the 
provisions  of  40  CFR  part  2. 

(F)  The  Sistersville  Plant  shall  make 
all  supporting  monitoring  results  and 
records  required  under  paragraph  (f)(2) 
of  this  section  available  to  EPA  and 
WVDEP  within  a  reasonable  amoimt  of 
time  after  receipt  of  a  written  request 
from  those  Agencies,  subject  to  the 
provisions  of  40  CFR  Part  2. 

(G)  Each  report  submitted  by  the 
Sistersville  Plant  under  the 
requirements  of  paragraph  (f)(2)  of  this 
section  shall  be  certified  by  a 
Responsible  Corporate  Officer,  as 
defined  in  40  CFR  270.11(a)(1). 

(H)  For  each  report  submitted  in 
accordance  with  paragraph  (f)(2)  of  this 
section,  the  Sistersville  Plant  shall  send 
one  copy  each  to  the  addresses  in 
paragraphs  (f)(2)(viii)  (H)(1)  through 
(H)(3)  of  this  section. 

(1)  U.S.  EPA  Region  3, 1650  Arch 
Street,  Philadelphia,  PA  19103-2029, 
Attention  Tad  Radzinski,  Mail  Code 
3WC11. 


[2]  U.S.  EPA,  401  M  Street  SW, 
Washington,  DC  20460,  Attention  L. 
Nancy  Birnbaum,  Mail  Code  2129. 

(J)  West  Virginia  Division  of* 
Environmental  Protection,  Office  of  Air 
Quality,  1558  Washington  Street  East, 
Charleston,  WV  25311-2599,  Attention 
John  H.  Johnston. 

(3)  Effective  period  and  revocation  of 
temporary  deferral. 

(i)  The  temporary  deferral  contained 
in  this  section  is  effective  from  April  1, 
1998,  and  shall  remain  effective  until 
the  MON  Compliance  Date.  The 
temporary  deferral  contained  in  this 
section  may  be  revoked  prior  to  the 
MON  Compliance  Date,  as  described  in 
paragraph  (f)(3)(iv)  of  this  section. 

(ii)  On  the  MON  Compliance  Date,  the 
temporary  deferral  contained  in  this 
section  will  no  longer  be  effective. 

(iii)  The  Sistersville  Plant  shall  come 
into  compliance  with  those 
requirements  deferred  by  this  section  no 
later  than  the  MON  Compliance  Date. 
No  later  than  18  months  prior  to  the 
MON  Compliance  Date,  the  Sistersville 
Plant  shall  submit  to  EPA  an 
implementation  schedule  that  meets  the 
requirements  of  paragraph  (g)(l)(iii)  of 
this  section. 

(iv)  The  temporary  deferral  contained 
in  this  section  may  be  revoked  for  cause, 
as  determined  by  EPA,  prior  to  the  MON 
Compliance  Date.  The  Sistersville  Plant 
may  request  EPA  to  revoke  the 
temporary  deferral  contained  in  this 
section  at  any  time.  The  revocation  shall 
be  effective  on  the  date  that  the 
Sistersville  Plant  receives  written 
notification  of  revocation  irom  EPA. 

(v)  Nothing  in  this  section  shall  affect 
the  provisions  of  the  MON,  as 
applicable  to  the  Sistersville  Plant. 

(vi)  Nothing  in  paragrahs  (f)  or  (g)  of 
this  section  shall  affect  any  regulatory 
requirements  not  referenced  in 
paragraph  (f)(l)(iii)  of  this  section,  as 
applicable  to  the  Sistersville  Plant. 

(4)  The  Sistersville  Plant  shall 
conduct  the  initial  performance  test 
required  by  paragraph  (f)(2)(ii)(B)  of  this 
section  using  the  procedures  in 
paragraph  (f)(4)  of  this  section.  The 
organic  concentration  and  percent 
reduction  shall  be  measured  as  TOC 
minus  methane  and  ethane,  according  to 
the  procedures  specified  in  paragraph 
(f)(4)  of  this  section. 

(i)  Method  1  or  lA  of  40  CFR  part  60, 
appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites. 

(A)  To  determine  compliance  with  the 
98  percent  reduction  of  TOC 
requirement  of  paragraph  (f)(2)(ii)(A)(l) 
of  this  section,  sampling  sites  shall  be 
located  at  the  inlet  of  the  control  device 
after  the  final  product  recovery  device, 
and  at  the  outlet  of  the  control  device. 
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(B)  To  determine  compliance  with  the 
20  parts  per  million  by  volume  TOC 
limit  in  paragraph  (f)(2)(ii)(A)(I)  of  this 
section,  the  sampling  site  shall  be 
located  at  the  outlet  of  the  control 
device. 

(ii)  The  gas  volumefric  flow  rate  shall 
be  determined  using  Method  2,  2A,  2C, 
or  2D  of  40  CFR  part  60,  appendix  A, 
as  appropriate. 

(iii)  To  determine  compliance  with 
the  20  parts  per  million  by  volume  TOC 
limit  in  paragraph  (f)(2)(ii)(A)(l)  of  this 
section,  the  Sistersville  Plant  shall  use 
Method  18  of  40  CFR  part  60,  appendix 
A  to  measure  TOC  minus  methane  and 
ethane.  Alternatively,  any  other  method 
or  data  that  has  been  validated 
according  to  the  applicable  procedures 
in  Method  301  of  40  CFR  part  63, 
appendix  A,  may  be  used.  The  following 
procedures  shall  be  used  to  calculate 
parts  per  million  by  volume 
concentration,  corrected  to  3  percent 
oxygen: 

(A)  The  minimum  sampling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  sample  or  a  minimum  of 
four  grab  samples  shall  be  taken.  If  grab 
sampling  is  used,  then  the  samples  shall 
be  taken  at  approximately  equal 
intervals  in  time,  such  as  15  minute 
intervals  during  the  run. 

(B)  The  concentration  of  TOC  minus 
methane  and  ethane  (Ctoc)  shall  be 
calculated  as  the  sum  of  the 
concentrations  of  the  individual 
components,  and  shall  be  computed  for 
each  run  using  the  following  equation: 


-TOC 


=  1 


Where: 

CToc=Concentration  of  TOC  (minus 
methane  and  ethane),  dry  basis, 
parts  per  million  by  volume. 
Cji=Concentration  of  sample 

components  j  of  sample  i,  dry  basis, 
parts  per  million  by  volume. 
n=Number  of  components  in  the 

sample. 
x=Number  of  samples  in  the  sample 
run. 
(C)  The  concentration  of  TOC  shall  be 
corrected  to  3  percent  oxygen  if  a 
combustion  device  is  the  control  device. 
(1)  The  emission  rate  correction  factor 
or  excess  air,  integrated  sampling  and 
analysis  procedures  of  Method  3B  of  40 
CFR  part  60,  appendix  A  shall  be  used 
to  determine  the  oxygen  concentration 
(%02d).  The  samples  shall  be  taken 
during  the  same  time  that  the  TOC 
(minus  methane  or  ethane)  samples  are 
taken. 


(2)  The  concentration  corrected  to  3 
percent  oxygen  (Cc)  shall  be  computed 
using  the  following  equation: 


Cc=C„ 


17.9 


20.9    %02dJ 


Where: 

Cc=Concentration  of  TOC  corrected  to  3 

percent  oxygen,  dry  basis,  parts  per 

million  by  volume. 
Cm=Concentration  of  TOC  (minus 

methane  and  ethane),  dry  basis. 

parts  per  million  by  volume. 
%02d=Concentration  of  oxygen,  dry 

basis,  percent  by  volume, 
(iv)  To  determine  compliance  with 
the  98  percent  reduction  requirement  of 
paragraph  (f)(2)(ii)(A)(l)  of. this  section, 
the  Sistersville  Plant  shall  use  Method 
18  of  40  CFR  part  60,  appendix  A; 
alternatively,  any  other  method  or  data 
that  has  been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
40  CFR  part  63,  appendix  A  may  be 
used.  The  following  procedures  shall  be 
used  to  calculate  percent  reduction 
efficiency: 

(A)  The  minimimi  sampling  time  for 
each  run  shall  be  1  hour  in  which  either 
an  integrated  sample  or  a  minimum  of 
four  grab  samples  shall  be  taken.  If  grab 
sampling  is  used,  then  the  samples  shall 
be  taken  at  approximately  equal 
intervals  in  time  such  as  15  minute 
intervals  during  the  run. 

(B)  The  mass  rate  of  TOC  minus 
methane  and  ethane  (Ei,  Eo)  shall  be 
computed.  All  organic  compounds 
(minus  methane  and  ethane)  measured 
by  Method  18  of  40  CFR  part  60, 
Appendix  A  are  summed  using  the 
following  equations: 


E-K, 


Eo=K2 


.CuM, 


Qi 


f  n  ^ 

Sc„jM„j 


Where: 

Cij.  Coj=Concentration  of  sample 

component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dry  basis,  parts 
per  million  by  volume. 

Ei.  Eo=Mass  rate  of  TOC  (minus  methane 
and  ethane)  at  the  inlet  and  outlet 
of  the  control  device,  respectively, 
dry  basis,  kilogram  per  hour. 

Mij,  Moj=Molecular  weignt  of  sample 
component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  gram/gram- 
mole. 

Qj.  Qd=F1ow  rate  of  gas  stream  at  the 
inlet  and  outlet  of  the  control 


device,  respectively,  dry  standard 
cubic  meter  per  minute. 
K2=Constant,  2.494  x  10"^  (parts  per 
million)" '  (gram-mole  per  standard 
cubic  meter)  (kilogram/gram) 
(minute/hour),  where  standard 
temperature  (gram-mole  per 
standard  cubic  meter)  is  20  "C. 

(C)  The  percent  reduction  in  TOC 
(minus  methane  and  ethane)  shall  be 
calculated  as  follows: 

R  =  ^i^(100) 
.    Ei 
where: 
R=Control  efficiency  of  control  device, 

percent. 
Ei=Mass  rate  of  TOC  (minus  methane 
and  ethane)  at  the  inlet  to  the 
control  device  as  calculated  under 
paragraph  (f)(4)(iv)(B)  of  this 
section,  kilograms  TOC  per  hour. 
Eo=Mass  rate  of  TOC  (minus  methane 
and  ethane)  at  the  outlet  of  the 
control  device,  as  calculated  under 
paragraph  (0(4)(iv)(B)  of  this 
section,  kilograms  TOC  per  hour. 
(5)  At  the  time  of  the  initial 
performance  test  of  the  process  vent 
thermal  incinerator  required  under 
paragraph  (f)(2)(ii)(B)  of  this  section,  the 
Sistersville  Plant  shall  inspect  each 
closed  vent  system  according  to  the 
procedures  specified  in  paragraphs 
(f)(5)(i)  through  (f)(5)(vi)  of  this  section. 

(i)  The  initial  inspections  shall  be 
conducted  in  accordance  with  Method 
21  of  40  CFR  part  60,  appendix  A. 

(ii)(A)  Except  as  provided  in 
paragraph  (f)(5)(ii)(B)  of  this  section,  the 
detection  instrument  shall  meet  the 
performance  criteria  of  Method  21  of  40 
CFR  part  60,  appendix  A,  except  the 
instrument  response  factor  criteria  in 
section  3.1.2(a)  of  Method  21  of  40  CFR 
part  60,  appendix  A  shall  be  for  the 
average  composition  of  the  process  fluid 
not  each  individual  volatile  organic 
compound  in  the  stream.  For  process 
streams  that  contain  nitrogen,  air,  or 
other  inerts  which  are  not  organic 
hazardous  air  pollutants  or  volatile 
organic  compounds,  the  average  stream 
response  factor  shall  be  calculated  on  an 
inert-free  basis. 

(B)  If  no  instrument  is  available  at  the 
plant  site  that  will  meet  the 
performance  criteria  specified  in 
paragraph  (0(5)(ii)(A)  of  this  section,  the 
instrument  readings  may  be  adjusted  by 
multiplying  by  the  average  response 
factor  of  the  process  fluid,  calculated  on 
an  inert-ft«e  basis  as  described  in 
paragraph  (0(5)(ii)(A)  of  this  section. 

(iii)  The  detection  instrument  shall  be 
calibrated  before  use  on  each  day  of  its 
use  by  the  procedures  specified  in 
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Method  21  of  40  CFR  part  60,  appendix 
A. 

(iv)  Calibration  gases  shall  be  as 
follows: 

(A)  Zero  air  (less  than  10  parts  per 
million  hydrocarbon  in  air);  and 

(B)  Mixtures  of  methane  in  air  at  a 
concentration  less  than  10,000  parts  per 
million.  A  calibration  gas  other  than 
methane  in  air  may  be  used  if  the 
instrument  does  not  respond  to  methane 
or  if  the  instrument  does  not  meet  the 
performance  criteria  specified  in 
paragraph  (f)(5)(ii)(A)  of  this  section.  In 
such  cases,  the  calibration  gas  may  be  a 
mixture  of  one  or  more  of  the 
compounds  to  be  measured  in  air. 

(v)  The  Sistersville  Plant  may  elect  to 
adjust  or  not  adjust  instrument  readings 
for  background.  If  the  Sistersville  Plant 
elects  to  not  adjust  readings  for 
background,  all  such  instrument 
readings  shall  be  compared  directly  to 
the  applicable  leak  definition  to 
determine  whether  there  is  a  leak.  If  the 
Sistersville  Plant  elects  to  adjust 
instrument  readings  for  background,  the 
Sistersville  Plant  shall  measure 
background  concentration  using  the 
procedures  in  40  CFR  63.180(b)  and  (c). 
The  Sistersville  Plant  shall  subtract 
background  reading  from  the  maximum 
concentration  indicated  by  the 
instrument. 

(vi)  The  arithmetic  difference  between 
the  maximum  concentration  indicated 
by  the  instrument  and  the  background 
level  shall  be  compared  with  500  parts 
per  million  for  determining  compliance. 

(8)  Definitions  of  terms  as  used  in 
paragraphs  (f)  and  (g)  of  this  section. 

(i)  Closed  vent  system  is  deBned  as  a 
system  that  is  not  open  to  the 
atmosphere  and  that  is  composed  of 
piping,  connections  and,  if  necessary, 
flow-inducing  devices  that  transport  gas 
or  vapor  from  the  capper  unit  process 
vent  to  the  thermal  incinerator. 

(ii)  No  detectable  emissions  means  an 
instrument  reading  of  less  than  500 
parts  per  million  by  volume  above 
background  as  determined  by  Method 
21  in  40  CFR  part  60. 

(iii)  Reuse  includes  the  substitution  of 
collected  methanol  (without 
reclamation  subsequent  to  its  collection) 
for  virgin  methanol  as  an  ingredient 
(including  uses  as  an  intermediate)  or  as 
an  effective  substitute  for  a  commercial 
product. 

(iv)  Recovery  includes  the 
substitution  of  collected  methanol  for 
virgin  methanol  as  an  ingredient 
(including  uses  as  an  intermediate)  or  as 
an  effective  substitute  for  a  commercial 
product  following  reclamation  of  the 
methanol  subsequent  to  its  collection. 

(v)  Thermal  recovery/treatment 
includes  the  use  of  collected  methanol 


in  fuels  blending  or  as  a  feed  to  any 
combustion  device  to  the  extent 
permitted  by  federal  and  state  law. 

(vi)  Bio-treatment  includes  the 
treatment  of  the  collected  methanol 
through  introduction  into  a  biological 
treatment  system,  including  the 
treatment  of  the  collected  methanol  as  a 
waste  stream  in  an  on-site  or  off-site 
wastewater  treatment  system. 
Introduction  of  the  collected  methanol 
to  the  on-site  wastewater  treatment 
system  will  be  limited  to  points 
downstream  of  the  surface 
impoundments,  and  will  be  consistent 
with  the  requirements  of  federal  and 
state  law. 

(vii)  Start-up  shall  have  the  meaning 
set  forth  at  40  CFR  63.2. 

(viii)  Flow  indicator  means  a  device 
which  indicates  whether  gas  flow  is 
present  in  the  vent  stream,  and,  if 
required  by  the  permit  for  the  thermal 
incinerator,  which  measures  the  gas 
flow  in  that  stream. 

(ix)  Continuous  Recorder  means  a 
data  recording  device  that  records  an 
instantaneous  data  value  at  least  once 
every  fifteen  minutes. 

(x)  MON  means  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  the  source  category  Miscellaneous 
Organic  Chemical  Production  and 
Processes  ("MON"),  promulgated  under 
the  authority  of  Section  112  of  the  Clean 
Air  Act. 

(xi)  MON  Compliance  Date  means  the 
date  3  years  after  the  effective  date  of 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  the  source 
category  Miscellaneous  Organic 
Chemical  Production  and  Processes 
("MON"). 

(7)  OSi  Specialties,  Incorporated,  a 
subsidiary  of  Witco  Corporation 
("OSi"),  may  seek  to  transfer  its  rights 
and  obligations  under  this  section  to  a 
future  owner  of  the  Sistersville  Plant  in 
accordance  with  the  requirements  of 
paragraphs  (f)(7)(i)  through  (0(7)(iii)  of 
this  section. 

(i)  OSi  will  provide  to  EPA  a  written 
notice  of  any  proposed  transfer  at  least 
forty-five  dajs  prior  to  the  effective  date 
of  any  such  transfer.  The  written  notice 
will  identify  the  proposed  transferee. 

(ii)  The  proposed  transferee  will 
provide  to  EPA  a  wo-itten  request  to 
assume  the  rights  and  obligations  under 
this  section  at  least  forty-five  days  prior 
to  the  effective  date  of  any  such  transfer. 
The  written  request  will  describe  the 
transferee's  financial  and  technical 
capability  to  assume  the  obligations 
under  this  section,  and  will  include  a 
statement  of  the  transferee's  intention  to 
fully  comply  with  the  terms  of  this 
section  and  to  sign  the  Final  Project 


Agreement  for  this  XL  Project  as  an 
additional  party. 

(iii)  Within  thirty  days  of  receipt  of 
both  the  wrritten  notice  and  written 
request  described  in  paragraphs  (f)(7)(i) 
and  (f)(7)(ii)  of  this  section,  EPA  will 
determine,  based  on  all  relevant 
information,  whether  to  approve  a 
transfer  of  rights  and  obligations  under 
this  section  from  OSi  to  a  different 
owner. 

(8)  The  constituents  to  be  identified 
by  the  Sistersville  Plant  pursuant  to 
paragraphs  (f)(2)(vi)(C)(2)(ii)  and 
(f)(2)(viii)(C)(5)(/i7)  of  this  section  are:  1 
Naphthalenamine;  1,  2,  4 
Trichlorobenzene;  1,1  Dichloroethylene: 
1,1,1  Trichloroethane;  1,1,1,2 
Tetrachloroethane;  1.1,2  Trichloro  1,2,2 
Triflouroethane;  1,1,2  Trichloroethane; 
1,1,2,2  Tetrachloroethane;  1,2 
Dichlorbbenzene;  1,2  Dichloroethane; 
1,2  Dichloropropane;  1,2 
Dichloropropanone;  1,2 
Transdichloroethene;  1,2,  Trans — 
Dichloroethene;  1,2,4,5 
Tetrachlorobenzine;  1,3 
Dichlorobenzene;  1,4  Dichloro  2  butene; 
1,4  Dioxane;  2  Chlorophenol;  2 
Cyclohexyl  4,6  dinitrophenol;  2  Methyl 
Pyridine;  2  Nitropropane;  2, 4-Di- 
nitrotoluene;  Acetone;  Acetonitrile; 
Acrylonitrile;  Allyl  Alcohol;  Aniline; 
Antimony;  Arsenic;  Barium;  Benzene; 
Benzotrichloride;  Benzyl  Chloride; 
Beryllium;  Bis  (2  ethyl  Hexyl)  Phthalate; 
Butyl  Alcohol,  n;  Butyl  Benzyl 
Phthalate;  Cadmium;  Carbon  Disulfide; 
Carbon  Tetrachloride;  Chlorobenzene; 
Chloroform;  Chloromethane;  Chromium; 
Chrysene;  Copper;  Creosol;  Creosol,  m- 
;  Creosol,  o;  Creosol,  p;  Cyanide; 
Cyclohexanone;  Di-n-octyl  phthalate; 
Dichlorodiflouromethane;  Diethyl 
Phthalate;  Dihydrosafrole; 
Dimethylamine;  Ethyl  Acetate;  Ethyl 
benzene;  Ethyl  Ether;  Ethylene  Glycol 
Ethyl  Ether;  Ethylene  Oxide; 
Formaldehyde;  Isobutyl  Alcohol;  Lead; 
Mercury;  Methanol;  Methoxychlor; 
Methyl  Chloride;  Methyl  Chloroformate; 
Methyl  Ethyl  Ketone;  Methyl  Ethyl 
Ketone  Peroxide;  Methyl  Isobutyl 
Ketone;  Methyl  Methacrylate; 
Methylene  Bromide;  Methylene 
Chloride;  Naphthalene;  Nickel; 
Nitrobenzene;  Nitroglycerine;  p- 
Toluidine;  Phenol;  Phthalic  Anhydride; 
Polychlorinated  Biphenyls;  Propargyl 
Alcohol;  Pyridine;  Safrole;  Selenium; 
Silver;  Styrene;  Tetrachloroethylene; 
Tetrahydrofuran;  Thalliiun;  Toluene; 
Toluene  2,4  Diisocyanate; 
Trichloroethylene; 
Trichloroflouromethane;  Vanadium; 
Vinyl  Chloride;  Warfarin;  Xylene;  Zinc. 

(g)  This  section  applies  only  to  the 
facility  commonly  referred  to  as  the  OSi 
Specialties  Plant,  located  on  State  Route 
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2,  Sistersville,  West  Virginia 
("Sistersville  Plant"). 

(l)(i)  No  later  than  18  months  from 
the  date  the  Sistersville  Plant  receives 
written  notification  of  revocation  of  the 
temporary  deferral  for  the  Sistersville 
Plant  under  paragraph  (f)  of  this  section, 
the  Sistersville  Plant  shall,  in 
accordance  with  the  implementation 
schedule  submitted  to  EPA  under 
paragraph  (g)(l)(ii)  of  this  section,  either 
come  into  compliance  with  all 
requirements  of  this  subpart  which  had 
been  deferred  by  paragraph  (f)(l)(i)  of 
this  section,  or  complete  a  facility  or 
process  modification  such  that  the 
requirements  of  §  265.1086  are  no  longer 
applicable  to  the  two  hazardous  waste 
surface  impoundments.  In  any  event, 
the  Sistersville  Plant  must  complete  the 
requirements  of  the  previous  sentence 
no  later  than  the  MON  Compliance 
Date;  if  the  Sistersville  Plant  receives 
written  notification  of  revocation  of  the 
temporary  deferral  after  the  date  18 
months  prior  to  the  MON  Compliance 
Date,  the  date  by  which  the  Sistersville 
Plant  must  complete  the  requirements  of 
the  previous  sentence  will  be  the  MON 
Compliance  Date,  which  would  be  less 
than  18  months  from  the  date  of 
notification  of  revocation. 

(ii)  Within  30  days  from  the  date  the 
Sistersville  Plant  receives  v^nritten 
notification  of  revocation  under 
paragraph  (f)(3)(iv)  of  this  section,  the 
Sistersville  Plant  shall  enter  and 
maintain  in  the  facility  operating  record 
an  implementation  schedule.  The 
implementation  schedule  shall 
demonstrate  that  within  18  months  from 
the  date  the  Sistersville  Plant  receives 
written  notification  of  revocation  under 
paragraph  (0(3)(iv)  of  this  section  (but 
no  later  than  the  MON  Compliance 
Date),  the  Sistersville  Plant  shall  either 
come  into  compliance  with  the 
regulatory  requirements  that  had  been 
deferred  by  paragraph  (f)(l)(i)  of  this 
section,  or  complete  a  facility  or  process 
modification  such  that  the  requirements 
of  §  265.1086  are  no  longer  applicable  to 
the  two  hazardous  waste  surface 
impoundments.  Within  30  days  from 
the  date  the  Sistersville  Plant  receives 
written  notification  of  revocation  under 
paragraph  (f)(3)(iv)  of  this  section,  the 
Sistersville  Plant  shall  submit  a  copy  of 


the  implementation  schedule  to  the  EPA 
and  WVDEP  Project  XL  contacts 
identified  in  paragraph  (f)(2)(viii)(H)  of 
this  section.  The  implementation 
schedule  shall  reflect  the  Sistersville 
Plant's  effort  to  come  into  compliance  as 
soon  as  practicable  (but  no  later  than  18 
months  after  the  date  the  Sistersville 
Plant  receives  written  notification  of 
revocation,  or  the  MON  Compliance 
Date,  whichever  is  sooner)  with  all 
regulatory  requirements  that  had  been 
deferred  under  paragraph  (f)(l)(i)  of  this 
section,  or  to  complete  a  facility  or 
process  modification  as  soon  as 
practicable  (but  no  later  than  18  months 
after  the  date  the  Sistersville  Plant 
receives  written  notification  of 
revocation,  or  the  MON  Compliance 
Date,  whichever  is  sooner)  such  that  the 
requirements  of  §  265.1086  are  no  longer 
applicable  to  the  two  hazardous  waste 
surface  impoundments. . 

(iii)  The  implementation  schedule 
shall  include  the  information  described 
in  either  paragraph  (g)(l)(iii)(A)  or  (B)  of 
this  section. 

(A)  Specific  calendar  dates  for:  award 
of  contracts  or  issuance  of  purchase 
orders  for  the  control  equipment 
required  by  those  regulatory 
requirements  that  had  been  deferred  by 
paragraph  (f)(l)(i)  of  this  section; 
initiation  of  on-site  installation  of  such 
control  equipment;  completion  of  the 
control  equipment  installation; 
performance  of  any  testing  to 
demonstrate  that  the  installed  control 
equipment  meets  the  applicable 
standards  of  this  subpart;  initiation  of 
operation  of  the  control  equipment;  and 
compliance  with  all  regulatory 
requirements  that  had  been  deferred  by 
paragraph  (f)(l)(i)  of  this  section. 

(B)  Specific  calendar  dates  for  the 
purchase,  installation,  performance 
testing  and  initiation  of  operation  of 
equipment  to  accomplish  a  faciUty  or 
process  modification  such  that  the 
requirements  of  §  265.1086  are  no  longer 
applicable  to  the  two  hazardous  waste 
surface  impoundments. 

(2)  Nothing  in  paragraphs  (f)  or  (g)  of 
this  section  shall  affect  any  regulatory 
requirements  not  referenced  in 
paragraph  (f)(2)(i)  or  (ii)  of  this  section, 
as  applicable  to  the  Sistersville  Plant. 

(3)  In  the  event  that  a  notification  of 
revocation  is  issued  pursuant  to 


paragraph  (f)(3)(iv)  of  this  section,  the 
requirements  referenced  in  paragraph 
(f)(l)(iii)  of  this  section  are  temporarily 
deferred,  with  respect  to  the  two 
hazardous  waste  surface 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (f)(2)(ii), 
(n(2)(iii).  (f)(2)(iv),  (f)(2)(v).  (n(2)(vi-)  and 
(g)  of  this  section,  except  as  provided 
under  paragraph  (g)(4)  of  this  section. 
The  temporary  deferral  of  the  previous 
sentence  shall  be  effective  beginning  on 
the  date  the  Sistersville  Plant  receives 
written  notification  of  revocation,  and 
subject  to  paragraph  (g)(5)  of  this 
section,  shall  continue  to  be  effective  for 
a  maximum  period  of  18  months  from 
that  date,  provided  that  the  Sistersville 
Plant  is  in  compliance  with  the 
requirements  of  paragraphs  (f)(2)(ii), 
(f)(2)(iii),  (n(2)(iv).  (fl(2)(v).  (0(2)(vi)  and 
(g)  of  this  section  at  all  times  during  that 
18-month  period. 

(4)  In  the  event  that  a  notification  of 
revocation  is  issued  pursuant  to 
paragraph  (f)(3)(iv)  of  this  section  as  a 
result  of  the  permanent  removal  of  the 
capper  unit  from  methyl  capped 
polyether  production  service,  the 
requirements  referenced  in  paragraph 
(f)(l)(iii)  of  this  section  are  temporarily 
deferred,  writh  respect  to  the  two 
hazardous  waste  surface 
impoundments,  provided  that  the 
Sistersville  Plant  is  in  compliance  with 
the  requirements  of  paragraphs  (f)(2)(vi), 
cmd  (g)  of  this  section.  The  temporary 
deferral  of  the  previous  sentence  shall 
be  effective  beginning  on  the  date  the 
Sistersville  Plant  receives  written 
notification  of  revocation,  and  subject  to 
paragraph  (g)(5)  of  this  section,  shall 
continue  to  be  effective  for  a  maximum 
period  of  18  months  frtjm  that  date, 
provided  that  the  Sistersville  Plant  is  in 
compliance  with  the  requirements  of 
paragraphs  (f)(2)(vi)  and  (g)  of  this 
section  at  all  times  during  that  18- 
month  period.  " 

(5)  In  no  event  shall  the  temporary 
deferral  provided  under  paragraph  (g)(3) 
or  (g)(4)  of  this  section  be  effective  after 
the  MON  Compliance  Date. 

•        •        *        *        • 

[FR  Doc.  98-24048  Filed  9-14-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Workforce  Investment  Act  of  1998 

agency:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  purpose  of  this  notice  is 
to  encourage  comments  on  the 
Department  of  Labor's  approach  to  the 
implementation  of  titles  I,  III,  and  V  of 
the  Workforce  Investment  Act  of  1998 
(WLA)  (Pub.  L.  105-220)  (dated  August 
7, 1998).  See  Conference  Report  on  H.R. 
1385.  Workforce  Investment  Act  of  1998 
and  the  Congressional  Record,  July  29, 
1998,  pp.  H6604— H6694. 
Implementation  of  the  title  V  provisions 
will  be  conducted4n  conjunction  with 
the  Department  of  Education.  Comments 
are  welcome  on  a  variety  of  subjects, 
including:  (1)  issues  and  concerns  that 
should  be  addressed  in  regulations;  (2) 
issues  and  concerns  that  should  be 
addressed  in  policy  guidance;  (3) 
questions  relating  to  provisions  in  titles 
l  III,  or  V  of  the  Act;  and  (4)  suggestions 
or  comments  on  the  overall 
implementation  plan,  such  as 
consultation  strategies.  This  notice  is 
not  a  proposed  rule.  The  Department 
will  consider  comments  an  regulations 
through  the  rulemaking  process. 
DATES:  The  Department  invites  written 
comments  on  the  WLA  in  response  to 


this  notice.  Comments  received  on  or 
before  November  30, 1998  will  be 
considered  in  the  development  of 
regulations  and  policy  guidance,  as  well 
as  the  overall  implementation  strategy. 
The  Interim  Final  Rule  will  be 
published  by  February  2, 1999.  The 
Department  has  already  begun 
consultation  with  various  individuals 
within  the  workforce  investment  system 
and  will  continue  these  consultations 
throughout  the  implementation  process. 

ADDRESSES:  Submit  written  comments 
to  the  Employment  and  Training 
Administration,  Workforce  Investment 
Implementation  Taskforce,  200 
Constitution  Avenue,  NW,  Room  S5513, 
Washington,  D.C.  202lO,  Attention:  Mr. 
Eric  Johnson. 

All  comments  will  be  available  for 
public  inspection  and  copying  during 
normal  business  hoiu^  at  the  address 
listed  above.  Copies  of  the  WIA  are 
available  at  the  address  above,  as  well 
as  on  the  WIA  web  site  at  http:// 
usworkforce.org.  Comments  may  be 
submitted  electronically  to  that  web 
address.  Commenters  wishing 
acknowledgment  of  receipt  of  their 
comments  must  submit  them  by 
certified  mail,  return  receipt  requested. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Johnson,  Workforce  Investment 
Implementation  Taskforce  Office,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Room  S5513,  Washington, 
D.C.  20210,  Telephone:  (202)  219-0316 


(voice)  (This  is  not  a  toll-free  number), 
or  1-800-326-2577  (TDD). 

SUPPLEMENTARY  INFORMATION:  Signed 
into  Law  on  August  7, 1998,  the  WIA  of 
1998  is  the  first  major  bill  enacted  to 
reform  the  nation's  job  training  system 
in  over  15  years.  The  purpose  of  the 
WIA  is  to  provide  workforce  investment 
activities  through  statewide  and  local 
workforce  investment  systems  that 
increase  the  employment,  retention  and 
earnings  of  participants,  and  increase 
occupational  skill  attainment  by 
participants,  and  as  a  result  improve  the 
quality  of  the  workforce,  reduce  welfare 
dependency,  and  enhance  the 
productivity  and  competitiveness  of  the 
Nation. 

The  Department  will  seek  comments 
regarding  ways  to  build  strong 
Workforce  Investment  Boards  (WIB) 
with  sustained  support  by  the 
commimity's  major  business  leaders  and 
with  broad  workforce  development 
authority.  The  WIB  will  also  take 
advantage  of  the  flexibility  in  the 
Workforce  Investment  Act  to  examine 
the  labor  market  and  its  needs,  and 
develop  an  integrated  system  that  is 
responsive  to  employers,  youth  and 
adult  job  seekers. 

Timeline 

The  following  timetable  is  proposed 
for  implementing  the  Workforce 
Investment  Act  of  1998: 


Establish  the  Website September  1998. 

Publish  White  Paper:  Goals  and  Principles  • September  1998. 

Begin  Consultations  on  Planning/Program/Policy  Guidance September  1998. 

Regions  and  States  Identify  Closeout  Issues  October  1998. 

Publish  Planning  Guidance November  1998. 

Publish  Interim  Final  Rule February  1. 1999. 

Early  States  Submit  Plans Apnl  1, 1999. 

Early  State  Implementation  and  Operation •.• • Ju'y  1- 19*9- 

Publish  Final  Rule  , • • • December  31, 1999. 

All  States  Implementing  Workforce  Investment  Act - •• July  !•  2000. 

Signed  at  Washington,  D.C.,  this  8th  day  of 
September.  1998. 
Raymond  L.  Bramucci, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  98-24692  Filed  9-14-98;  8:45  am] 
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REMINDERS 

The  items  in  ttiis  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
IrKlusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  15. 
1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mark«ting 
Service 

Alnx>nds  grown  in— 

California;  published  9-14-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  poHutants,  hazardous; 
national  emission  standards: 
Arizona  Department  of 
Environmental  Quality; 
authority  delegation; 
published  7-17-98- 
Hazardous  waste: 
Project  XL  program;  site- 
specific  protects— 
OSi  Speciaities,  Inc.  plant. 
Sistersville,  VW; 
published  9-15-98 
State  underground  storage 
tank  program  approvals — 
Nevada;  published  7-17- 
98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Eurocopter  France; 
published  8-31-98 
Stemme  GmbH  &  Co.; 
published  7-23-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlteting 
Service 

Dates  (domestic)  produced  or 

packed  in  Califomia; 

comments  due  by  9-22-98; 

published  7-24-98 
Oranges  arxj  grapefruits 

grown  in  Texas;  comments 

due  by  9-22-98;  published 

7-24-98 
Oranges,  grapefruit, 

tangerines,  and  tangelos 

grown  in — 

Florida;  comments  due  by 
9-22-98;  published  9-2-98 
AGRICULTURE 
DEPARTMENT 
Anintal  and  Plant  Healttt 
Inspection  Service 
Animal  welfare: 


Dogs  and  cats;  humane 
handling,  care,  and 
treatment;  facilities 
licensing  requirements; 
comments  due  by  9-23- 
98;  published  8-26-98 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementation — 
Guaranteed  rural  rental 
housing  program; 
comments  due  by  9-21- 
98;  published  7-22-98 

AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Program  regulations: 
Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementation — 
Guaranteed  rural  rental 
housing  program; 
comments  due  bf  9-21- 
98;  published  7-22-98 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulatk>ns: 
Housing  Opportunity 
Program  Extenskm  Act  of 
1996;  implementation — 
Guaranteed  rural  rental 
tK>using  program; 
comments  due  t)y  9-21- 
98;  published  7-22-98 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 
Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementation — 
Guaranteed  rural  rental 
housing  program; 
comments  due  t>y  9-21- 
98;  published  7-22-98 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fisfiery  consen^ation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  cod;  comments 
due  by  9-21-98; 
published  9-4-98 
-     Northeastem  United  States 
fistieries — 
Mid-Atlantic  Fishery 
Management  Council; 
hearings;  comments 
due  by  9-25-98; 
published  8-27-98 
Ocean  and  coastal  resource 
management: 


Marine  sanctuaries — 
Olympic  Coast  National 
Marine  Sanctuary,  WA; 
seat>ird  definition; 
comments  due  by  9-24- 
98;  published  8-25-98 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Foreign  futures  and  options 
transactions: 
Foreign  boards  of  trade; 
computer  temninals 
placement  in  United 
States;  concept  release; 
comments  due  by  9-22- 
98;  published  7-24-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electrk:  utilities  (Federal  Power 
Act): 

Open  access  same-tinrw 
information  system; 
comments  due  by  9-21- 
98;  published  8-7-98 
Put>iic  utility  mergers,  etc; 
appiicatkxis  filing 
requirements;  comments 
due  by  9-22-98;  published 
4-24-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
natk>nal  emisskxi  standards: 
Chromium  compounds; 
industrial  process  cooling 
tower  emisstons; 
comments  due  by  9-21- 
98;  published  7-23-98 
Secondary  lead  smelters, 
new  and  existing; 
comments  due  by  9-23- 
98;  published  8-24-98 
Air  pollution  control;  new 
motor  vehk:les  and  engines: 
Pre-procluctk>n  certification 
procedures;  compliance 
assurance  programs; 
comments  due  by  9-24- 
98;  published  9-10-98 
Air  (Kograms;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Georgia;  comments  due  by 
9-24-98;  published  8-25- 
.      98 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  t>y 
9-21-98;  published  8-21- 
98 
Georgia;  comments  due  by 
9-24-98;  published  8-25- 
98 
Maryland;  comments  due  t>y 
9-25-98;  published  8-26- 
98 
Water  pollution;  effluent 
gukJelines  for  point  source 
categories: 


Organic  pesticide  chemicals 
manufacturing  industry; 
comments  due  by  9-21- 
98;  published  7-22-98 
Transportation  equipment 
cleaning;  comments  due 
t>y  9-23-98;  published  6- 
2&-98 
EXPORT-IMPORT  BANK 
Freedom  of  Information  Act 
and  Privacy  Act; 
implementation;  comments 
due  by  9-24-98;  published 
9-10-98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
International  applications; 
biennial  review;  comments 
due  by  9-22-98;  published 
7-24-98 
Satellite  communications — 
Mot)ile-sateilite  service 
atx>ve  1  GHz; 
comments  due  t>y  9-21- 
98;  published  8-20-98 
Wireless  communication    ^ 
serv»es — 

Regulations  streamlining; 
comments  due  by  9-23- 
98;  published  9-8-98 
Wireless  telecommunications 
service— 

2.3  GHz  and  47  GHz 
bands;  comments  due 
by  9-21-98;  published 
8-21-98 
Radio  stations;  table  of 
asslgnmerrts: 
Alaska;  comments  due  by 

9-21-98;  published  8-5-98 
Montana;  comments  due  by 
9-21-98;  published  8-5-98 
Oklahoma;  comments  due 
by  9-21-98;  published  8-5- 
98 
Texas;  comments  due  by  9- 
21-98;  published  8-5-98 
FEDERAL  TRADE 
COMMISSION 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  9-25-98;  published 
8-26-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Personal  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of  1996; 
Implementation: 
tritjal  temporary  assistance 
for  needy  families  and 
Native  employment  worths 
programs;  comments  due 
t>y  9-21-98;  published  7- 
22-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
MedKare: 
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Mednare+CUoice  program; 
estat}lishment;  comments 
due  by  9-24-98;  put>lished 
6-28-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Migratory  bird  hunting: 
Canada  goose  damage 
management  program; 
special  permit;  comments 
due  by  9-21-98;  published 
7-23-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  arxJ 
atjarxloneid  mine  land 
reclamation  plan 
submisskxis: 

Alat>ama;  comments  due  by 
9-24-98;  published  8-25- 
98 
Pennsylvania;  comments 
due  by  9-24-98;  published 
8-25-98 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
.Immigration: 

Processing,  detention  and 
release  of  juveniles; 
comments  due  by  9-22- 
98;  published  7-24-98 
NUCLEAR  REGULATORY 
COMMISSKW 
Production  and  utilization 
facilities;  domestic  Icensing: 


Nudear  power  reactors- 
Reporting  requirements; 
conrHTients  due  by  9-21- 
98;  published  7-23-98 
Reporting  requirements; 
meeting;  comments  due 
by  9-21-98;  published 
7-30-98 
POSTAL  SERVICE 
International  Mail  Manual: 
Global  Direct — Canada 
Admail  servk:e;  comments 
due  by  9-21-98;  published 
8-21-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Oceanographk;  research 
vessels: 

Commercial  diving 
operations;  comments  due 
by  9-24-98;  published  6- 
26-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworttuness  directives: 
Aiitxjs;  comments  due  by  9- 

25-98;  published  8-26-98 
Boeirtg;  comments  di-e  t>y 

9-21-98;  published  8-5-98 
Bombardier,  comments  due 
by  9-21-98;  published  7- 
23-98 
Cessrui;  comments  due  t)y 
9-21-98;  published  7-22- 
98 


Constnxxkxies 
Aeronauticas,  S.A.; 
comments  due  t>y  9-25- 
98;  published  8-26-98 
Dassault;  comments  due  by 
9-25-98;  published  8-26- 
98 
General  Electric  Co.; 
comments  due  by  9-21- 
98;  published  7-23-98 
HOAC-Austiia;  comments 
due  by  9-21-98;  publistted 
8-25-98 
Saab;  comments  due  by  9- 
25-98;  published  8-26-98 
Airworthiness  standards: 
Rotocraft;  normal  category — 
Maximum  weight  and 
passenger  seat 
limitation;  conrvnents 
due  by  9-23-98; 
published  6-25-98 
Special  corxJitions — 
Bomtiardter  Inc.  nr)odel 
BD-700-1A10  airplanes; 
comments  due  bry  9-23- 
98;  published  8-24-98 
Class  D  arxJ  Class  E 
airspace;  comments  due  t>y 
9-25-98;  published  8-26-98 
Class  E  airspace;  comments 
(fcie  by  9-21-98;  published 
8-5-98 
TRANSPORTATK)N 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 


Lamps,  reflective  devwes, 
and  associated 
equipment- 
Daytime  running  lamps; 
glare  reduction; 
comments  due  by  9-21- 
98;  published  8-7-98 

TREASURY  DEPARTMENT 
Fiscal  Service 

Federal  claims  coHectiore 

Administrative  offset; 
comments  due  t)y  9-21- 
98;  published  8-21-98 

Administrative  offset;  cross 
reference;  comments  due 
by  9-21-98;  published  8- 
21-98 

TREASURY  DEPARTMENT 

Internal  Revenue  Service    . 

IfKome  taxes: 

Earned  income  credK  (EIC) 
eligibility  requireonents; 
cross  reference; 
comments  due  l>y  9-23- 
98;  published  6-25-98 

Qualified  covered  caHs; 
special  rules  and 
definitions;  comments  due 
by  9-23-98;  published  6- 
25-98 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  7120  of  September  12,  1998 
Ovarian  Cancer  Awareness  Week,  1998 


By  the  President  of  the  United  States  of  America 


A  Proclamation 

We  have  many  weapons  at  hand  in  our  war  against  cancer,  and  among 
the  most  effective  is  early  diagnosis.  With  ovarian  cancer  in  particular- 
sometimes  called  the  "silent  killer"  because  it  shows  no  obvious  signs 
or  symptoms  until  late  in  its  development-early  diagnosis  can  mean  The 
difference  between  life  and  death.  Of  the  estimated  26.000  American  women 
who  were  diagnosed  with  ovarian  cancer  last  year,  an  estimated  14,000 
died.  Currently  almost  70  percent  of  women  with  ovarian  cancer  are  not 
diagnosed  until  the  disease  is  in  its  advanced  stages;  in  many  cases,  the 
cancer  has  already  spread  by  the  time  it  is  discovered. 

^®  '^ow  relatively  little  about  why  some  women  develop  this  deadly  dis- 
ease. While  every  woman  is  at  risk,  we  do  know  that  ovarian  cancer  occurs 
somewhat  niore  frequently  in  women  who  have  never  been  pregnant.  Women 
who  have  had  breast  cancer  or  who  have  a  family  history  of  breast  or 

7.Z'^U,^T^'  ^  f  1°  ^*  !"^^e^ed  risk.  There  are  other  genetic  factors 
as  well  that  can  affect  the  incidence  of  ovarian  cancer. 

We  do  have  hope  in  our  fight  against  this  cancer.  Scientists  at  medical 
centers  and  hospitals  across  our  Nation  are  developing  significant  new  infor- 
mation that  holds  promise  for  the  future.'particularly  for  research  in  genetic 
susceptibility  and  prevention,  diagnostic  imaging,  screening  and  diagnosis, 
and  treatment.  For  example,  because  of  their  knowledge  about  the  ovarian 
cancer  risk  genes,  researchers  are  now  able  to  work  on  developing  prevention 
and  screening  with  women  in  families  at  high  risk.  Researches  are  also 
making  progress  in  the  area  of  treatment  through  improvements  in  existing 
chemotherapy  regimens. 

While  we  take  heart  from  these  promising  developments,  we  also  recognize 
the  need  for  an  increased  awareness  and  understanding  of  ovarian  cancer 
As  we  observe  Ovarian  Cancer  Awareness  Week  and  affirm  our  national' 
commitment  to  fighting  this  devastating  disease.  I  encourage  all  American 
women  and  their  families  to  learn  more  about  ovarian  cancer,  and  I  urge 
heal  h  care  professionals  to  emphasize  to  their  patients  the  importance  of 
regular  examinations.  By  doing  so.  we  can  build  on  the  progress  we  have 
made  m  our  crusade  against  cancer  and  ensure  healthier,  longer  lives  for 
women.  ° 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America  by  virtue  of  the  authority  vested,  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  13  through 
September  19,  1998.  as  Ovarian  Cancer  Awareness  Week.  I  encourage  the 
American  people  to  observe  this  week  with  appropriate  ceremonies  and 
activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twelfth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


\yy}X^Ji»JM^'^^\K^^ 


(FR  Doc.  98-24945 
Filed  9-15-98;  8:45  am) 
Billing  code  3195-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart73 
RIN  3150-nAGOO 

Physical  Protection  for  Spent  Nuclear 
Fuel  and  High-Level  Radioactive 
Waste:  Teclinical  Amendment 

agency:  Nuclear  Regulatory 

Commission. 

action:  Direct  final  rule. 


summary:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
concerning  the  physical  protection  of 
spent  nuclear  fuel  and  high-level 
radioactive  waste  stored  at  independent 
spent  fuel  storage  installations, 
monitored-retrievable  storage 
installations,  and  geologic  repository 
operations  areas.  This  action  is 
necessary  to  correct  the  inappropriate 
inclusion  of  surveillance/assessment 
and  illumination  systems  within  the 
requirement  for  tamper  indication  and 
line  supervision. 
DATES:  The  final  rule  is  effective 
November  12, 1998,  unless  significant 
adverse  comment  is  received  by  October 
16. 1998.  If  the  rule  is  withdrawn, 
timely  notice  will  be  published  in  the 
Federal  Register. 
ADDRESSES:  Mail  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Maryland,  between  7:30  am  and 
4:15  pm  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://wrMrw.nrc.gov).  From  the  home 
page,  select  "Rulemaking"  fi-om  the  tool 
bar.  The  interactive  rulemaking  website 
can  then  be  accessed  by  selecting  "New 
Rulemaking  Website."  This  site 
provides  the  ability  to  upload  comments 


as  files  (any  format),  if  your  web 
browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  website,  contact  Ms.  Carol 
Gallagher,  (301)  415-5905,  e-mail 
cag@nrc.gov. 

Copies  of  any  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Su-eet  NW 
(Lower  Level).  Washington,  D.C. 
r     FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Mendelsohn,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-7262. 

SUPPLEMENTARY  INFORMATION:  Because 
NRC  considers  this  action 
noncontroversial,  the  NRC  is  publishing 
it  in  final  form.  This  action  will  become 
effective  on  November  12, 1998. 
However,  if  the  NRC  receives  significant 
adverse  comment  by  October  16, 1998, 
the  NRC  will  pubUsh  a  document  that 
wdthdraws  this  action.  In  the  proposed 
rules  section  of  this  issue  of  the  Federal 
Register,  NRC  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  rule  should  adverse 
comment  be  received.  Any  significant 
adverse  comment  will  be  addressed  in 
a  subsequent  final  rule.  The  NRC  will 
not  initiate  a  second  comment  period  on 
this  action. 

Background 

The  purpose  of  this  amendment  to  10 
CFR  73.51,  "Physical  Protection  for 
Spent  Fuel  and  High-Level  Radioactive 
Waste"  and,  specifically,  paragraph 
(d){ll),  is  to  delete  surveillance/ 
assessment  and  illumination  systems 
fit)m  the  requirement  for  tamper 
indication  and  line  supervision.  These 
types  of  systems  were  added  to  this 
particular  portion  of  the  regulation  in 
error  and  it  is  not  the  intent  of  the  NRC 
that  affected  licensees  provide  tamper 
indication  or  line  supervision  for 
required  surveillance/assessment  and 
illumination  systems.  This  protection  is 
not  needed  because  these  systems  are 
considered  "self-protecting,"  i.e., 
tampering  produces  an  obvious  loss  of 
function  rather  than  an  imobvious 
degradation.  The  requirement  for 
surveillance/assessment  and 
illumination  systems  to  be  maintained 
in  operable  condition  remains 
imchanged.  This  rulemaking  also 
supersedes  guidance  found  in  the 
Statement  of  Consideration  of  the 
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Federal  Register  Notice  for  the  Physical 
Protection  for  Spent  Fuel  and  High- 
Level  Radioactive  Waste  (May  15.1998, 
63  FR  26955).  On  page  26960,  under  the 
section-by-section  comparison  of  the 
proposed  versus  final  rule,  the 
discussion  regarding  proposed  section 
73.51(d)(13),  revised  as  section  (d)(ll). 
is  amended  to  be  consistent  with  the 
corrective  text  of  this  rulemaking. 

Enviromnental  Impact:  Categorical 
Exclusion 

The  Commission  has  determined  that 
this  final  rule  is  the  type  of  action 
descibed  in  categorical  exclusion  10 
CFR  51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150- 
0002. 

Public  Protection  Notification 

If  an  information  collection  does  not 
display  a  currently  valid  OMB  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 


Regulatory  Analysis 

A  regulatory  analysis  has  not  been 
prepared  for  this  Direct  Final  Rule 
because  this  rule  is  corrective  in  nature 
and  is  considered  a  minor, 
nonsubstantive  amendment;  it  has  no 
economic  impact  on  NRC  licensees  or 
the  public. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1989,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule 
does  not  have  a  significant  impact  upon 
a  substantial  number  of  small  entities. 
The  regulation  affects  entities  licensed 
to  operate  independent  spent  fuel 
storage  installations,  monitored- 
retrievable  storage  installations,  and 
geologic  repository  operations  areas. 
These  entities  do  not  fall  within  the 
definition  of  small  entities. 
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Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this  rule 
and.  therefore,  a  backfit  analysis  is  not 
required  because  these  amendments  do 
not  involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
Chapter  I. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  vn\h  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

List  of  Subjects  in  10  CFR  Part  73 
Criminal  penalties.  Hazardous 
materials  transportaion.  Exports, 
Imports,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 
Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following  final 
amendment  to  10  CFR  Part  73. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  53, 161,  68  Stat.  930,  948, 
as  amended,  sec.  147,  94  Stat.  780  (42  U.S.C. 
2073,  2167,  2201);  sec.  201,  as  amended,  204, 
88  Stal.  1242.  as  amended,  1245,  sec.  1701. 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  5841. 
5844,  2297f). 

Section  73.1  also  issued  under  sees.  135, 
141,  Pub.  L.  97-425.  96  Stat.  2232.  2241  (42 
U.S.C,  10155, 10161).  Section  73.37(f)  also 
issued  under  sec.  301.  Pub.  L.  96-295,  94 
Stat.  789  (42  U.S.C.  5841  note).  Section  73.57 
is  issued  under  sec.  606,  Pub.  L.  99-399, 100 
Stat.  876  (42  U.S.C.  2169). 

2.  Section  73.51(d)(ll)  is  revised  to 
read  as  follows: 

§  73.51    Requirements  for  the  physical 
protection  of  stored  spent  nuclear  fuel  and 
high-level  radioactive  waste. 

***** 

(d)*  *  • 

(11)  All  detection  systems  and 
supporting  subsystems  must  be  tamper 
indicating  with  line  supervision.  These 
systems,  as  well  as  surveillance/ 
assessment  and  illumination  systems, 
must  be  maintained  in  operable 
condition.  Timely  compensatory 
measures  must  be  taken  after  discovery 
of  inoperabihty,  to  assure  that  the 


effectiveness  of  the  of  the  security 
system  is  not  reduced. 
***** 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  August,  1998. 

For  the  Nuclear  Regulatory  Commission. 
L.  Joseph  Callan. 
Executive  Director  for  Operations. 
[FR  Doc.  98-24715  Filed  9-15-98;  8:45  am] 
BILUNG  CODE  7590-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-31-AD;  Amendment 
39-10736;  AD  9S-ia-201 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727  and  Model  737  Series 
Airplanes  Equipped  with  J.C.  Carter 
Company  Fuel  Valve  Actuators 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
and  Model  737  series  airplanes,  that 
requires  replacement  of  the  actuator  of 
the  engine  fuel  shutoff  valve  and  the 
fuel  system  crossfeed  valve  with  an 
improved  actuator.  This  amendment  is 
prompted  by  a  report  indicating  that, 
during  laboratory  tests,  the  actuator 
clutch  on  the  engine  fuel  shutoff  and 
crossfeed  valves  failed  to  fimction 
properly.  The  actions  specified  by  this 
AD  are  intended  to  prevent  improper 
functioning  of  these  actuators,  which 
could  result  in  a  fuel  imbalance  due  to 
the  inability  of  the  flightcrew  to 
crossfeed  fuel;  improperly  functioning 
actuators  also  could  prevent  the  pilot 
from  shutting  off  the  fuel  to  the  engine 
following  an  engine  failure  and/or  fire. 
DATES:  Effective  October  21, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  21 , 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  J.C.  Carter  Company  Inc.. 
Aerospace  Components  and  Repair 
Service,  673  W.  17th  Street,  Costa  Mesa 
California  92627-3605.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA) 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 


the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sulmo  Mariano.  Aerospace  Engineer; 
Propulsion  Branch.  ANM-140S.  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425) 227-2175; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  727  and  737  series  airplanes  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  March  26. 1997  (62 
FR  14373).  That  action  proposed  to 
require  replacement  of  the  actuator  of 
the  engine  fuel  shutoff  valve  and  the 
fuel  system  crossfeed  valve  with  an 
improved  actuator.  That  action  also 
proposed  to  expand  the  applicability  of 
the  proposed  rule  by  including  an 
additional  Kearfott  actuator  that  is 
subject  to  the  addressed  unsafe 
condition. 

Explanation  of  New  Service 
Information 

The  FAA  has  reviewed  and  approved 
J.C.  Carter  Company  Service  Bulletin 
61163-28-09.  dated  May  1. 1996. 
Although  no  service  bulletin  revision 
level  was  designated,  this  new  service 
bulletin  was  issued  as  an  updated 
revision  of  the  original  version,  dated 
September  28. 1995.  which  was 
referenced  in  the  supplemental  NPRM 
as  the  appropriate  source  of  service 
information  for  accomplishment  of  the 
proposed  replacement.  The  procedures 
described  in  these  two  service  bulletins 
are  essentially  the  same.  However,  the 
new  revision  includes  the  following 
additional  clarifying  information: 

1.  In  Section  II.  Accomplishment 
Instructions,  an  additional  reference  to 
737  Maintenance  Manual  (MM)  28-22- 
11/400  was  added  to  the  first  paragraph. 

2.  In  Section  III.  Materials,  only  two 
relevant  changes  were  made.  First,  a 
new  optional  actuator  part  number. 
40574-1.  wds  added  to  the  itemized  list 
of  part  niunbers.  Second,  information 
regarding  the  model  number  and 
nameplate  of  the  new  actuator  was 
added  to  the  second  Note  following  the 
list  of  part  numbers.  In  addition, 
information  regarding  the  nameplates 
for  Kearfott  actuator  models  3715-7  and 
3715-8  was  added  to  the  first  two 
headings  following  the  Note  paragraphs. 
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Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Several  commenters  support  the 
proposed  rule.  However,  two  other 
commenters  suggest  certain  changes  to 
the  supplemental  NPRM.  which  are 
discussed  in  the  following  paragraphs. 

Request  to  Stop  Issuance 

One  commenter  suggests  that  issuance 
of  a  new  AD  is  unnecessary  for  two 
reasons: 

1.  The  commenter  states  that,  "based 
upon  the  number  of  parts  not  returned 
to  J.C.  Carter  to  date,  it  appears  that 
these  parts  are  meeting  their  life 
requirement  of  10.000  cycles."  The 
commenter  also  states  that,  "since  the 
clutch  binding  problem  results  in  a  hard 
failure  with  indication,  we  believe  that 
the  potential  clutch  binding  is  not  a 
safety  issue  and  thus,  an  AD  is  not 
necessary  for  part  numbers  3715-8  and 
3715-9." 

The  FAA  does  not  concur  with  the 
commenter's  statements.  The  FAA  has 
determined  that  the  fundamental  issue 
is  the  improper  functioning  of  certain 
actuators  due  to  clutch  binding,  which 
could  result  in  a  fuel  imbalance  due  to 
the  inability  of  the  flightcrew  to 
crossfeed  fuel  or  prevent  the  pilot  from 
shutting  off  the  fuel  to  the  engine 
following  an  engine  failure  or  fire.  The 
FAA  has  determined  that  clutch  binding 
is  an  identified  safety  issue,  that  an 
airworthiness  directive  is  the 
appropriate  vehicle  for  mandating  such 
action  to  correct  the  unsafe  condition, 
and  that  issuance  of  the  final  rule  to 
identify  such  part  numbers  is 
appropriate  and  necessary  to  ensure  the 
continued  safety  of  the  fleet. 

2.  This  same  commenter  advises  that 
part  number  (P/N)  3715-7  actuators  had 
a  brush-sticking  problem  at  cold 
temperatures  and  that  this  problem  is 
latent.  The  commenter  also  advises  that 
all  but  16  of  such  actuators  have  been 
removed  from  service  and  returned  to 
J.C.  Carter,  the  discrepant  parts  are 
being  tracked,  the  locations  of  14  of  the 
16  discrepant  parts  are  known,  and  the 
locations  of  the  remaining  discrepant 
parts  are  being  pursued  for  their 
removal  from  service.  The  commenter 
states  that  it  will  continue  to  pursue 
removal  of  P/N  3715-7  actuators  from 
service  regardless  of  whether  an 
airworthiness  directive  is  issued. 

The  FAA  acknowledges  that  the 
manufacturer  is  continuing  its  efforts  to 
remove  all  of  the  discrepant  P/N  3715- 
7  actuators  from  service.  However,  in 


accordance  with  various  bilateral 
airworthiness  agreements  with  countries 
aroimd  the  world,  the  FAA  is  obligated 
to  advise  foreign  airworthiness 
authorities  of  unsafe  conditions 
identified  in  products  manufactured  in 
the  United  States;  the  issuance  of  AD's 
is  the  means  by  which  the  FAA  satisfies 
this  obligation.  Therefore,  the  issuance 
of  this  AD  is  both  warranted  and 
necessary. 

Request  to  Reduce  Number  of  Afiected 
Airplanes 

The  airplane  manufacturer  states  that 
J.C.  Carter  estimates  there  are  only  200 
Kearfott  actuators  that  may  be  in 
service.  The  commenter  adds  that, 
therefore,  the  number  of  airplanes  that 
will  require  accompUshment  of  the  AD 
is  much  lower  than  the  2.190  airplanes 
estimated  in  the  supplemental  NPRM. 
The  FAA  acknowledges  that  200 
actuators  may  be  in  service.  However, 
because  these  actuators  could  be 
installed  on  any  airplane  in  the  fleet  of 
2.190  U.S.-registered  airplanes,  the  FAA 
finds  it  appropriate  to  reflect  that 
number  in  the  cost  impact  information, 
below.  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Request  to  Cite  Latest  Service  Bulletin 
Revision 

One  commenter  states  that  the 
updated  revision  of  J.C.  Carter  Service 
Bulletin  61163-28-09,  dated  May  1, 
1996,  is  approved  by  the  FAA  and  has 
been  released  to  all  operators.  Because 
this  service  bulletin  includes  the  new 
optional  actuator  part  number  and  some 
additional  information,  the  commenter 
requests  that  the  action  required  by  the 
supplemental  NPRM  be  accomphshed 
in  accordance  with  the  latest  service 
bulletin.  Another  commenter  states  that, 
"The  release  date  of  J.C.  Carter  Service 
Bulletin  61163-28-09  is  May  1, 1996, 
not  September  28, 1995." 

The  FAA  conciu«  with  the  requests  to 
cite  the  latest  release  of  this  service 
bulletin  (described  previously).  The 
FAA  has  determined  that  the  new 
optional  actuator  part  does  not  impose 
any  additional  burden  or  cost  on  the 
operator.  Paragraph  (a)  of  the  final  rule 
has  been  changed  to  cite  both  versions 
of  the  service  bulletin  as  appropriate 
sources  of  service  information  for 
accompUshment  of  the  replacement. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 


increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  4.137  Model 
727  and  737  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  2.190  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  3 
work  hoiurs  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  be  suppUed  by 
J.C.  Carter  Company  at  no  cost  to 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $394,200.  or  $180  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regiUations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
9ft-18-20    Boeing:  Amendment  39-10736. 

Docket  96-NM-31-AD. 
Applicability:  Model  727  and  Model  737 
series  airplanes,  equipped  with  ).C.  Carter 
Company  hiel  valve  actuators  having  part 
number  (P/N)  40574-2  (Kearfott  Models 
3715-7  and  -fl)  or  40574-5  (Kearfott  Model 
3715-9);  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiHed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  improper  ftmctioning  of  a 
certain  actuator,  which  could  result  in  a  fuel 
imbalance  due  to  the  inability  of  the 
flightcrew  to  crossfeed  fuel,  or  which  could 
prevent  the  pilot  from  shutting  off  the  fuel  to 
the  engine  following  an  engine  feilure  and/ 
or  fire,  accomplish  the  following: 

(a)  Within  36  months  after  the  effective 
date  of  this  AD,  replace  any  actuator  having 
P/N  40574-2  (Kearfott  Models  3715-7  and 
-8)  or  P/N  40574-5  (Kearfott  Model  3715-9) 
on  the  fuel  system  crossfeed  valve  and  the 
engine  shutoff  valves  with  either  a  new 
actuator  having  P/N  40574-1  (General  Design 
Model  3715-6)  or  P/N  40574-4,  or  an 
actuator  having  P/N  40574-2  with  a 
nameplate  identified  in  paragraph  III, 
Material,  of  either  J.C  Carter  Company 
Service  Bulletin  61163-28-09.  dated 
September  28, 1995^  or  J.C.  Carter  Company 
Service  Bulletin,  61163-28-09,  dated  May  1, 
1996,  that  is  not  affected  by  a  manufacturer's 
recall  (reference  Figure  1.0  of  the  service 
bulletin).  The  replacement  shall  be  done  in 
accordance  with  either  J.C.  Carter  Company 
Service  Bulletin  61163-28-09,  dated 
September  28, 1995,  or  J.C.  Carter  Company 
Service  Bulletin  61163-28-09,  dated  May  1, 
1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 


Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  either  J.C.  Carter  Company 
Service  Bulletin  61163-28-09,  dated 
September  28, 1995,  or  J.C.  Carter  Company 
Service  Bulletin  61163-28-09.  dated  May  1. 
1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  J.C.  Carter  Company  Inc.,  Aerospace 
Components  and  Repair  Service,  673  W.  17th 
Street,  Costa  Mesa,  California  92627-3605. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
October  21, 1998. 

Issued  in  Renton,  Washington,  on  August 
28. 1998. 
Vi  L.  Lipski, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-24245  Filed  9-15-98;  8:45  am] 
BiLUNO  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-10-AD;  Amendment 
39-10754;  AD  9S-19-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce, 
pic  RB211  Trent  700  Series  Turt)ofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments.  

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Rolls-Royce,  pic  RB211 
Trent  700  series  turbofan  engines.  This 
action  requires  repositioning  of  the  oil 
metering  jet  up  into  the  oil  distributor 
within  the  bevel  gearshaft,  followed  by 
repetitive  inspections  of  the  Magnetic 
Chip  Detector  (MCD).  Evidence  of 
driving  bevel  gearshaft  ball  bearing 


failure  requires  replacement  of  the  Step 
Aside  Gearbox  (SAGB).  This 
amendment  is  prompted  by  reports  of 
uncommanded  engine  nmdowns  caused 
by  failure  of  the  SAGB  driving  bevel 
gearshaft  ball  bearing  due  to  oil 
starvation.  This  causes  a  loss  of  drive  to 
the  external  gearbox  and  accessories, 
resulting  in  an  inflight  engine 
shutdown.  The  actions  specified  in  this 
AD  are  intended  to  prevent  inflight 
engine  shutdowns  caused  by  SAGB 
driving  bevel  gearshaft  ball  bearing 
failure. 
DATES:  Effective  October  1 ,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  1 , 

1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  16,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
lO-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  firom  Rolls- 
Royce  North  America,  Inc.,  2001  South 
Tibbs  Ave..  Indianapolis,  IN  46241; 
telephone  (317)  230-3995,  fax  (317) 
230-4743.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Coimsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence.  Aerospace  Engineer. 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299;  telephone  (781)  238-7176, 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Qvil 
Aviation  Authority  (CAA).  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  Rolls-Royce,  pic  (R-R)  RB211  Trent 
700  series  turbofan  engines.  The  CAA 
advises  that  they  have  received  reports 
of  4  uncommanded  engine  rundowns 
caused  by  failure  of  the  Step  Aside 
Gearbox  (SAGB)  driving  bevel  gearshaft 
ball  bearing  and  loss  of  drive  to  the 
external  gearbox  and  accessories, 
resulting  in  an  inflight  shutdown.  The 
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investigation  revealed  that  the  ball 
bearing  failures  were  due  to  inadequate 
oil  flow  to  the  bearing  as  a  result  of 
movement  of  the  oil  jet  due  to  windage 
affects  inside  the  gearbox.  There  are 
currently  no  affected  engines  operated 
on  aircraft  of  U.S.  registry.  This  AD, 
then,  is  necessary  to  require 
accomplishment  of  the  required  actions 
for  engines  installed  on  aircraft 
ciirrently  of  foreign  registry  that  may 
someday  be  imported  into  the  U.S. 
Accordingly,  the  FAA  has  determined 
that  notice  and  prior  opportunity  for 
comment  are  unnecessary  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days.  This 
condition,  if  not  corrected,  could  result 
in  inflight  engine  shutdowns  caused  by 
SAGB  driving  bevel  gearshaft  ball 
bearing  failure. 

R-R  has  issued  Service  Bulletin  (SB) 
No.  RB.211-72-C270.  dated  June  1, 
1997,  that  specifies  procedures  for 
repositioning  the  oil  metering  jet  up  into 
the  oil  distributor  within  the  bevel 
gearshaft.  and  SB  No.  RB.211-79-C135, 
dated  July  4, 1997,  that  specifies 
procedures  for  inspections  of  the 
Magnetic  Chip  Detector  for  evidence  of 
SAGB  driving  bevel  gearshaft  ball 
bearing  failure.  The  CAA  classified 
these  SBs  as  mandatory  and  issued  ADs 
001-05-97  and  002-06-97  in  order  to 
assure  the  airworthiness  of  these 
engines  in  the  UK. 

This  engine  model  is  manufactured  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  ( 1 4  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires,  prior  to  further 
flight,  repositioning  of  the  oil  metering 
jet  up  into  the  oil  distributor  within  the 
bevel  gearshaft.  In  addition,  this  AD 
requires  repetitive  inspections  of  the 
Magnetic  Chip  Detector  at  intervals 
between  60  hours  minimum  time  in 
service  (TIS)  and  130  hours  maximum 
TIS  since  last  inspection.  If  evidence  of 
a  bearing  failure  is  foimd,  this  AD 
requires  replacement  of  the  Step  Aside 
Gearbox  with  a  serviceable  part.  The 
actions  would  be  required  to  be 


accomplished  in  accordance  with  the 
SBs  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  pubhc  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  pubhc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA -public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-lO-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  detennined  that  this  final  rule  does ' 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  PoUcies  and 
Procedures  (44  FR  11034,  February  26, 
1 979) .  If  it  is  determined  that  this 
emergency  regidation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-19-12    Rolls-Royce,  pic:  Amendment 
39-10754.  Docket  98-ANE-lO-AD. 
Applicability:  Rolls-Royce,  pic  (R-R) 
RB211  Trent  700  series  turbofan  engines, 
installed  on  but  not  limited  to  Airbus  A330 
series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  prevent  inflight  engine  shutdowns 
caused  by  Step  Aside  Gearbox  (SAGB) 
driving  bevel  gearshaft  ball  bearing  failure, 
accomplish  the  following: 

(a)  Prior  to  further  flight,  reposition  the  oil 
metering  jet  up  into  the  oil  distributor  within 
the  bevel  gearshaft  in  accordance  with  R-R 
Service  Bulletin  (SB)  No.  RB.211-72-C270, 
dated  June  1, 1997. 

(b)  Perform  initial  and  repetitive 
inspections  of  the  Magnetic  Chip  Detector  for 
evidence  of  SAGB  driving  bevel  gearshaft 
ball  bearing  failure  in  accordance  with  R-R 
SB  No.  RB.211-79-C135.  dated  July  4, 1997, 
as  follows: 

(1)  Perform  the  initial  inspection  in 
accordance  with  R-R  SB  No.  RB.211-79- 
C135,  within  60  hours  time  in  service  (TIS) 
after  repositioning  the  oil  metering  jet  up  into 
the  oil  distributor  within  the  bevel  gearshaft 
in  accordance  with  R-R  Service  Bulletin  (SB) 
No.  RB.211-72-C270. 

(2)  Thereafter,  inspect  at  intervals  between 
60  hours  minimum  TIS  and  130  hours 
maximum  TIS  since  last  inspection. 

(3)  If  evidence  of  a  SAGB  driving  bevel 
gearshaft  ball  bearing  failure  is  found,  replace 
5ie  SAGB  with  a  serviceable  part. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  {>ermits  may  be  issued  in 
accordance  with  §§  sections  21.197  and 
21.199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
aircraft  to  a  location  where  the  inspection 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  actions  required  by  this  AD  shall 
be  performed  in  accordance  with  the 
following  R-R  SBs: 


Document 
No. 

Pages 

Date 

RB.211-72-C270 
Total  pages: 
7. 
RB.21 1-79-0135 
Total  pages: 
2. 

1-7 
1-2 

Junel,  1997. 
July  4.  1997. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce  North  America,  Inc.,  2001 
South  Tibbs  Ave.,  Indianapolis,  IN  46241; 
telephone  (317)  230-3995,  fax  (317)  230- 
4743.  Copies  may  be  inspected  at  the  FAA, 
New  England  Region,  Office  of  the  Regional 
Counsel,  12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 


(f)  This  amendment  becomes  effective  on 
October  1,  1998. 

Issued  in  Burlington,  Massachusetts,  on 
September  8, 1998. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  98-24645  Filed  9-15-98;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-07-AD;  Amendment 
39-10753;  AD  98-19-11] 

RiN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
Limited,  Aero  Division-Bristol/ 
S.N.E.C.M.A.  Olympus  593  Series 
Turbojet  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Rolls-Royce  Limited,  Aero 
Division-Bristol/S.N.E.C.M.A.  Olympus 
593  series  turbojet  engines.  This  action 
requires  initial  and  repetitive  X-ray  and 
ultrasonic  inspections  of  exhaust 
diffuser  vanes  for  corrosion  and  cracks, 
and,  if  necessary,  removal  from  service 
of  cracked  exhaust  diffusers  and 
replacement  with  serviceable  parts.  This 
amendment  is  prompted  by  reports  of 
17  turbine  exhaust  diffuser  modules 
with  one  or  more  exhaust  diffuser  vanes 
cracked.  The  actions  specified  in  this 
AD  are  in*3nded  to  prevent  exhaust 
diffuser  vane  failiu-e,  which  could  result 
in  an  adverse  effect  on  the  engine  oil 
and  reheat  systems,  possibly  causing  an 
inflight  engine  shutdown  or  damage  to 
the  aircraft. 
DATES:  Effective  October  1, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  1, 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  16,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
07-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 


the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Rolls- 
Royce,  PO  Box  3,  Filton,  Bristol  BS12 
7QE,  England;  telephone  01-17-979- 
1234,  fax  01-17-979-7575.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jason  Yang,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299;  telephone  (781)  238-r7747,  fax 
(781) 238-7199. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom  (UK),  recently  notified  the 
Federal  Aviation  Administration  (FAA) 
that  an  unsafe  condition  may  exist  on 
Rolls-Royce  Limited,  (R-R) Aero 
Division-Bristol/S.N.E.C.M.A.  Olympus 
593  Mk.  610-14-28  turbojet  engines. 
The  CAA  advises  that  they  have 
received  reports  of  17  tiu-bine  exhaust 
diffuser  modules  containing  at  least  one 
cracked  exhaust  diffuser  vane.  In  some 
cases  the  exhaust  diffuser  vanes  peeled 
back  due  to  vane  leading  edge  cracking. 
If  the  exhaust  diffuser  vanes  peel  back, 
they  can  possibly  expose  the  engine  oil 
and  reheat  systems  imbedded  inside  the 
exhaust  diffuser  vane  and  result  in 
bearing  sump  damage.  There  are 
currently  no  affected  engines  operated 
on  aircraft  of  U.S.  registry.  This  AD, 
then,  is  necessary  to  require 
accomplishment  of  the  required  actions 
for  engines  installed  on  aircraft 
currently  of  foreign  registry  that  may 
someday  be  imported  into  the  U.S. 
Accordingly,  the  FAA  has  determined 
that  notice  and  prior  opportunity  for 
comment  are  unnecessary  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days.  This 
condition,  if  not  corrected,  could  result 
in  exhaust  diffuser  vane  failure,  which 
could  result  in  an  adverse  effect  on  the 
engine  oil  and  reheat  systems,  possibly 
causing  an  inflight  engine  shutdown  or 
damage  to  the  aircraft. 

R-R  has  issued  Service  Bulletin  (SB) 
No.  OL.593-72-9042-422,  Revision  1, 
dated  May  23, 1997,  that  specifies 
procedures  for  X-ray  inspections  of 
exhaust  diffuser  vanes  for  cracks  and 
corrosion,  and  if  found  cracked,  removal 
from  service  of  the  exhaust  diffuser  and 
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replacement  vnth  a  serviceable  part.  In 
addition,  R-R  has  issued  SB  No. 
OL.593-72-9047-423,  dated  January  31, 
1997,  that  specifies  procediues  for 
ultrasonic  inspections  of  corroded 
exhaust  diffuser  vanes  for  leading  edge 
cracks,  and  if  the  exhaust  diffuser  fails 
inspection,  removal  from  service  of  the 
exhaust  difiiiser  and  replacement  with  a 
serviceable  part.  The  CAA  classified 
these  SBs  as  mandatory  and  issued  ADs 
005-01-97  and  006-01-97  in  order  to 
assure  the  airworthiness  of  these 
engines  in  the  UK. 

This  engine  model  is  manufactured  in 
the  UK  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  registered  in  the  United- 
States,  the  AD  requires  initial  and 
repetitive  X-ray  and  ultrasonic 
inspections  of  exhaust  diffuser  vanes  for 
cracks  and  corrosion,  and,  if  necessary, 
removal  from  service  of  the  exhaust 
diffuser  and  replacement  with  a 
serviceable  part.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  SBs  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire.    • 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 


amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-07-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  wrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
t^at  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  othenvise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fttjm  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  "by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-l»-ll     Rolls-Royce  Limited,  Aero 
Divisioii-Bristol/S.N.E.CM.A.: 
Amendment  39-10753.  Docket  98-ANE- 
07-AD. 

Applicability:  Rolls-Royce  Limited.  (R-R) 
Aero  Division-Bristol/S.N.E.CM.A.  Olympus 
593  Mk.  610-14-28  turbojet  engines, 
installed  on  but  not  limited  to  British 
Aerospace/ Aerospatiale  Concorde  series 
aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  t)een  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proftosed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  exhaust  diffuser  vane 
failure,  which  could  result  in  an  adverse 
effect  on  the  engine  oil  and  reheat  systems, 
possibly  causing  an  inflight  engine  shutdown 
or  damage  to  the  aircraft,  accomplish  the 
following: 

(a)  Perform  initial  and  repetitive  X-ray 
inspections  of  exhaust  diffuser  vanes  for 
cracks  and  corrosion,  in  accordance  with  R- 
R/S.N.E.CM.A.  Service  Bulletin  (SB)  No. 
OL.593-72-9042-422,  Revision  1,  dated  May 
23, 1997,  as  follows: 

(1)  Perform  the  initial  inspection  at  the  first 
module  exposure  after  accumulating  5,000 
hours  time  since  new  (TSN). 

(2)  Thereafter,  perform  inspections  at  every 
module  exposure,  or  2,000  hours  time  in 
service  (TIS)  since  last  X-ray  inspection, 
whichever  occurs  later. 

(3)  If  an  exhaust  diftuser  vane  is  found 
cracked,  remove  the  exhaust  diffuser  bom 
service  and  replace  with  a  serviceable  piart. 

(4)  If  any  evidence  of  corrosion  is  found, 
perform  an  ultrasonic  inspection  for  cracks  in 
accordance  with  paragraph  (b)  of  this  AD. 

(b)  Perform  initial  and  repetitive  ultrasonic 
inspections  for  corrosion  in  the  exhaust 
difhiser  vanes  in  accordance  with  R-R/ 
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S.N.E.C.M.A.  SB  No.  OL.593-72-9047-423. 
dated  January  31, 1997,  as  follows: 

(1)  Perform  the  initial  inspection  no  later 
than  1,000  hours  TIS  since  last  X-ray 
inspection  in  accordance  with  paragraph  (a) 
of  this  AD  if  no  cracks  are  detected  but 
corrosion  is  found. 

(2)  Thereafter,  perform  inspections  at 
intervals  not  to  exceed  250  hours  TIS  since 
last  ultrasonic  inspection,  or  1,000  hours  TIS 
since  an  X-ray  inspection  that  discovered  no 
cracks,  whichever  occurs  later. 

(3)  If  cracking  is  found,  remove  the  exhaust 
difluser  from  service  and  replace  with  a 
serviceable  part. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of  . 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 

a  location  where  the  inspection  requirements 
of  this  AD  can  be  accomplished. 

(e)  The  actions  required  by  this  AD  shall 
be  performed  in  accordance  with  the 
following  R-R  SBs: 


Document 
No. 

Pages 
revision 

Date 

OL  59^-72- 

1-5  1  

May  23,  1997. 

9042-422. 

Total  pages: 
5 

OL.593-72- 
9047-423. 

Total  pages: 
7 

1-7  Original 

January  31 , 
1997.      ~ 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce,  P.O.  Box  3,  Filton,  Bristol 
BS12  7QE,  England;  telephone  01-17-979- 
1234,  fax  01-17-979-7575.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
J*Jorth  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

{{]  This  amendment  becomes  effective  on 
October  1,1998. 

Issued  in  Burlington,  Massachusetts,  on 
September  8, 1998. 
David  A.  Downey, 

Assistant  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-24643  Filed  9-16-98;  8:45  am) 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-42-AD;  Amendment 
39-10760;  AD  98-19-19] 

RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
2000  series  airplanes,  that  requires  a 
one-time  inspection  to  detect 
discrepancies  of  the  electrical  harness  of 
the  propeller  de-icing  system  and  of  the 
hydraulic  pressure  pipe  from  the  engine 
driven  pump  (EDP);  and  follow-on 
corrective  actions,  if  necessary.  This 
action  is  prompted  by  the  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  chafing  of  ihe  hydraulic 
pressure  pipe  of  the  EDP,  which  could 
result  in  charring  of  the  hydraulic  tube 
and  consequent  engine  compartment 
fire. 
DATES:  Effective  October  21, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  21. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  2000  series  airplanes  was 
published  in  the  Federal  Register  on 


March  26. 1998  (63  FR  14651).  That 
action  proposed  to  require  a  one-time 
inspection  to  detect  discrepancies  of  the 
electrical  harness  of  the  propeller  de- 
icing  system  and  of  the  hydraulic 
pressure  pipe  from  the  engine  driven 
pump  (EDP);  and  follow-on  corrective 
actions,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  requests  that  the  FAA 
change  paragraph  (a)(1)  of  the  proposed 
rule  from  "prior  to  fiCrther  flight,  repair 
in  accordance  with  the  service 
bulletin,"  to  "prior  to  further  flight,  if 
the  routing  is  not  correct,  it  must  be 
rerouted  in  accordance  with  Saab 
Service  Bulletin  SAAB  2000-30-14  (the 
appropriate  service  information 
referenced  in  the  proposed  rule);  that  a 
minimum  clearance  between  the  pipe 
and  harness  has  to  be  assured;  and  that, 
if  there  is  chafing  through  the  outer 
jacket  or  into  the  wires,  the  electrical 
harness  should  be  repaired."  The 
commenter  provided  no  justification  for 
the  suggested  change  to  the  proposed 
rule. 

The  FAA  conciu^  that  the  actions  to 
correct  any  discrepancies  could  be  more 
specific.  Therefore,  the  FAA  has  revised 
paragraph  (a)(1)  of  the  final  rule  to 
further  define  and  clarify  specific 
"repair"  actions  as  the  commenter 
requests,  and  as  specified  in  the  service 
bulletin. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  bvuden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hoiu.  Based  on 
these  figiues,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $180.  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of  . 
the  proposed  requirements  of  this  AD 
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action,  and  that  no  operator  woidd 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
98-19-19    SAAB  AIRCRAFT  AB: 

Amendment  39-10760.  Docket  98-NM- 
42-AD. 

Applicability:  Saab  Model  SAAB  2000 
series  airplanes,  serial  numbers  004  through 
053  inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  hydraulic 
pressure  pipe  of  the  engine  driven  pump 
(EDP),  which  could  result  in  charring  of  the 
hydraulic  tube  and  consequent  engine 
compartment  fire,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  actions  specified 
in  paragraphs  (a)(1)  and  (a)(2)  of  this  AD,  in 
accordance  with  Saab  Service  Bulletin  SAAB 
2000-30-014,  Revision  01,  dated  January  9, 
1998. 

(1)  Perform  a  one-time  inspection  to  detect 
discrepancies  (incorrect  routing,  insufficient 
clearance,  and  chafing)  of  the  electrical 
harness  of  the  propeller  de-icing  system,  left 
and  right  sides.  If  any  discrepancy  is  found, 
prior  to  further  flight,  repair  in  accordance 
with  the  service  bulletin.  Repair  of  any 
discrepancy  may  involve,  but  is  not  limited 
to,  the  following  corrective  actions:  Rerouting 
wires,  ensuring  adequate  clearance  between 
the  pipe  and  the  harness,  and  repairing  the 
electrical  harness  if  chafing  has  occurred 
through  the  outer  jacket  or  into  the  wires. 

(2)  Perform  a  one-time  visual  inspection  to 
detect  chafing  of  the  hydraulic  pipe  of  the 
EDP,  left  and  right  sides.  If  any  chafing  is 
found,  prior  to  further  flight,  replace  the  pipe 
with  a  new  or  serviceable  part. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 


(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Saab  Service  Bulletin  SAAB  2000-30- 
014,  Revision  01,  dated  January  9, 1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Saab 
Aircraft  AB,  SAAB  Aircraft  Product  Support. 
S-581.88,  Linkoping,  Sweden.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 


Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  SAD  No. 
1-121,  dated  January  9, 1998. 

(e)  This  amendment  becomes  effective  on 
October  21, 1998. 

Issued  in  Renton,  Washington,  on 
September  9, 1998. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-24658  Filed  9-15-98;  8:45  am] 

aiLUNO  COOE  4»10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

rOockrt  No.  97-NM-107-AD;  Ammdment 
39-10759;  AD  98-19-18] 

RIN  2120-AA64 

Airworthiness  Directives;  Airt>us  Model 
A310,  A30a-600,  and  A320  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A310,  A300-600,  and  A320  series 
airplanes,  that  currently  requires 
inspections  to  verify  proper  installation 
of  the  grill  over  the  air  extraction  duct 
of  the  lavatory  and  to  detect  blockages 
in  the  air  extraction  duct  of  the  lavatory, 
and  correction  of  any  discrepancies. 
This  amendment  adds  a  requirement  for 
modification  of  the  grill  of  the  air 
extraction  duct,  which,  when 
accomplished,  terminates  the  repetitive 
ins]}ections.  This  amendment  also 
expands  the  applicability  of  the  existing 
AD  to  include  additional  airplanes.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  dvil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  obstructions  in  the  air 
extraction  system  of  the  lavatory,  which 
may  result  in  the  failure  of  the  smoke 
detection  system  to  detect  smoke  in  the 
lavatories. 
DATES:  Effective  October  21, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  21, 
1998. 

The  incorporation  by  reference  of 
Airbus  AOT  2&-12.  Revision  1.  dated 
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July  4, 1994,  was  approved  previously 
by  the  Director  of  the  Federal  Register 
as  of  March  17, 1995  (60  FR  11619. 
March  2, 1995). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-04-12. 
amendment  39-9164  (60  FR  11619. 
March  2. 1995).  which  is  applicable  to 
certain  Airbus  Model  A310.  A300-600. 
and  A320  series  airplanes,  was 
published  in  The  Federal  Register  on 
July  24. 1998  (63  FR  39771).  The  action 
proposed  to  continue  to  require 
inspections  to  verify  proper  installation 
of  the  grill  over  the  air  extraction  duct 
of  the  lavatory  and  to  detect  blockages 
in  the  air  extraction  duct  of  the  lavatory, 
and  correction  of  any  discrepancies.  The 
action  also  proposed  to  add  a 
requirement  for  modification  of  the  grill 
of  the  air  extraction  duct,  which,  when 
accomplished,  would  terminate  the 
repetitive  inspections.  The  action  also 
proposed  to  expand  the  applicability  of 
the  existing  AD  to  include  additional 
airplanes. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

One  commenter  supports  the 
proposed  rule;  the  other  commenter  has 
no  objection  to  the  proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  36  Airbus 
Model  A310  series  airplanes.  54  Airbus 


Model  A300-600  series  airplanes,  and 
118  Airbus  Model  A320  series  airplanes 
of  U.S.  registry  that  will  be  affected  by 
this  AD. 

The  inspections  that  are  currently 
required  by  AD  95-04-12.  and  retained 
in  this  AD.  take  approximately  2  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  inspections  on 
U.S.  operators  is  estimated  to  be 
$24,960.  or  $120  per  airplane,  per 
inspection  cycle. 

For  Airbus  Model  A310  series 
airplanes,  the  new  required 
modification  will  take  approximately  5 
work  hours  per  airplane  (5  lavatories 
per  airplane;  1  work  hour  per  lavatory) 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  of  Airbus  Model  A310 
series  airplanes  is  estimated  to  be 
$10,800.  or  $300  per  airplane. 

For  Airbus  Model  A300-600  and 
A320  series  airplanes,  the  new  required 
modification  will  take  approximately  10 
work  hours  per  airplane  (5  lavatories 
per  airplane;  2  work  hours  per  lavatory) 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figvires.  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  of  Airbus  Model  A300- 
600  and  A320  series  airplanes  is 
estimated  to  be  $103,200.  or  $600  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
oiF  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  [AA. 
ra  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9164  (60  FR 
11619.  March  2. 1995).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10759,  to  read  as 
follows: 

9»-19-18  AIRBUS  INDUSTRIE:  Docket  97- 
NM-107-AD.  Supersedes  AD  95-04-12, 
Amendment  39-9164. 
Applicability:  Model  A310  and  A300-600 

series  airplanes  on  which  Airbus 
Modification  10156  has  not  been 
accomplished  (reference  Airbus  Service 
Bulletin  A310-26-2023  or  A30O-26-6024). 
and  Model  A3  20  series  airplanes  on  which 
Airbus  Modification  22561  (reference  Airbus 
Service  Bulletin  A320-26-1017)  or  Airbus 
Modification  24548  (reference  Airbus  Service 
Bulletin  A320-26-1037)  has  not  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  methocLof  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  obstructions  in  the  air 
extraction  system  of  the  lavatory,  which  may 
result  in  the  failure  of  the  smoke  detection 
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system  to  detect  smoke  in  the  lavatories, 
accomplish  the  following: 

Restatement  of  Requirements  of  AD  95- 
04-12 

(a)  Within  450  flight  hours  after  March  17, 
1995  (the  effective  date  of  AD  95-04-12), 
perform  an  inspection  of  each  lavatory  to 
verify  proper  installation  of  the  grill  over  the 
air  extraction  duct  of  the  lavatories,  and  to 
detect  blockage  in  the  air  extraction  duct  of 
the  lavatories,  in  accordance  with  Airbus  All 
Operators  Telex  (AOT) 

26-12,  Revision  1,  dated  July  4, 1994. 

(1)  If  the  grill  is  found  to  be  properly 
installed  and  if  no  blockage  is  found,  repeat 
the  inspection  thereafter  whenever  the  cover 
over  the  air  extraction  duct  of  the  lavatories 
or  any  ceiling  louver  (grill)  of  the  ceiling  light 
in  the  lavatory  is  removed  or  replaced  for  any 
reason. 

(2)  If  the  grill  is  found  to  be  improperly 
installed  and/or  if  blockage  is  found,  prior  to 
further  flight,  correct  any  discrepancies 
found,  in  accordance  with  Airbus  AOT  26- 
12,  Revision  1.  dated  July  4, 1994.  Repeat  the 
inspection  thereafter  whenever  the  cover 
over  the  air  extraction  duct  of  the  lavatories 
or  any  ceiling  louver  (grill)  of  the  ceiling  light 
in  the  lavatory  is  removed  or  replaced  for  any 
reason. 

New  Requirements  of  This  AD 

(b)  Within  500  flight  hours  after  the 
effective  date  of  this  AD,  modify  the  grill  of 
the  air  extraction  duct  of  the  lavatory,  in 
accordance  with  Airbus  Service  Bulletin 
A310-26-2030,  Revision  02.  dated  April  4, 
1997  (for  Model  A310  series  airplanes); 
A300-26-6030,  Revision  02,  dated  April  4, 
1997  (for  Model  A300-600  series  airplanes); 
or  A320-26-1037,  Revision  02,  dated  July  8, 
1997  (for  Model  A320  series  airplanes);  as 
applicable.  Accomplishment  of  the 
modification  constitutes  terminating  action 
for  the  inspection  requirements  of  paragraph 
(a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  AOT  26-12,  Revision  1,  dated 
July  4,  1994;  Airbus  Service  Bulletin  A310- 
26-2030,  Revision  02,  dated  April  4, 1997; 
Airbus  Service  Bulletin  A300-26-6030, 
Revision  02,  dated  April  4. 1997;  or  Airbus 


Service  Bulletin  A320-26-1037,  Revision  02, 
dated  July  8, 1997;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Airbus  Service  Bulletin  A310-26-2030, 
Revision  02,  dated  April  4, 1997;  Airbus 
Service  Bulletin  A300-26-6030,  Revision  02, 
dated  April  4, 1997;  and  Airbus  Service 
Bulletin  A320-26-1037,  Revision  02,  dated 
July  8, 1997;  is  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Airbus  AOT  26-12,  Revision  1,  dated  July  4, 
1994,  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of  March 
17, 1995  (60  FR  11619,  March  2, 1995). 

(3)  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Land  Avenue,  SW.",  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  96-186- 
204(B)R1,  dated  January  15, 1997.  and  96- 
007-073(B),  dated  January  3. 1996. 

(f)  This  amendment  becomes  effective  on 
October  21,  1998. 

Issued  in  Renton,  Washington,  on 
September  9, 1998. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-24657  Filed  9-15-98:  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-50-nAD;  Amendment 
39-10758;  AD  98-14-51] 

RIN  2120-AA64 

Airvtforttiiness  Directives;  CFM 
Internationa!  CFM56-7B  Series 
Turbofan  Engines 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  docimient  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T98-14-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
CFM  International  CFM56-7B  series 
turbofan  engines  by  individual 
telegrams.  This  AD  requires  checks  of 
the  Accessory  Gearbox  (AGB)/Transfer 
Gearbox  (TGB)  Magnetic  Chip  Detector 
(MCD)  for  abnormal  magnetic  particles 
that  indicate  a  pending  starter  gearshaft 
failure,  and.  removal  from  service  of 
suspect  starter  gearshafts  and 


replacement  with  serviceable  parts.  This 
amendment  is  prompted  by  reports  of  2 
inflight  engine  shutdowns  due  to 
imcontained  failures  of  the  AGE  starter 
gearshafts.  The  actions  specified  by  this 
AD  are  intended  to  prevent  a  dual 
inflight  engine  shutdown  event,  which 
could  result  in  a  forced  landing  and  loss 
of  the  aircraft. 

DATES:  Effective  October  1. 1998.  to  all— 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T98-14-51.  issued  July 
2. 1998.  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  1. 
1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  16,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  98-ANE- 
50-AD.  12  New  England  Executive  Park. 
Burlington.  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 

The  applicable  service  information 
may  be  obtained  from  CFM 
International.  Technical  Publications 
Department.  1  Neimiaim  Way, 
Cincinnati.  OH  45215;  telephone  (513) 
552-2981,  fax  (513)  552-2816.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region.  Office  of  the 
Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington.  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  Suite  700.  Washington,  DC 
20001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glorianne  Messemer,  Aerospace 
Engineer,  Engine  Certification  Office. 
FAA.  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park. 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7132.  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On  July  2. 
.  1998,  the  Federal  Aviation 
Administration  (FAA)  issued 
telegraphic  airworthiness  directive  (AD) 
T98-14-51,  applicable  to  CFM 
International  (CFMI)  CFM56-7B  series 
turbofan  engines,  which  requires  checks 
of  the  Accessory  Gearbox  (AGB)/ 
Transfer  Gearbox  (TGB)  Magnetic  Chip 
Detector  (MCD)  for  abnormal  magnetic 
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particles  that  indicate  a  pending  starter 
gearshaft  failure,  and,  removal  from 
service  of  suspect  starter  gearshafts  and 
replacement  with  serviceable  parts.  That 
action  was  prompted  by  reports  of  2 
inflight  engine  shutdowns  on  CFM56- 
7B  series  turbofan  engines  installed  on 
Boeing  737-700  series  aircraft.  The 
cause  of  the  inflight  engine  shutdovras 
were  due  to  uncontained  failures  of  the 
AGS  starter  gearshafts.  The 
investigation  revealed  that  the 
gearshafts  failed  due  to  inadequate 
fatigue  capability  caused  by  high 
residual  tensile  stresses  introduced 
during  the  manufacturing  process, 
coupled  with  the  elimination  of 
shotpeening  in  the  gearshaft  hub.  The 
manufacturing  process  has  since  been 
modified.  The  starter  gearshaft,  part 
number  (P/N)  340-055-202-0,  involved 
in  the  events  are  part  of  a  lot  of  237 
parts  manufactiu«d.  All  of  the 
production  engines  currently  in  revenue 
service  or  as  spares  incorporate  these 
suspect  starter  gearshafts.  The  engines 
have  been  identified  by  engine  serial 
number  (ESN)  in  Table  1  of  CFMI 
CFM56-7B  Service  Bulletin  (SB)  No. 
72-130,  dated  June  29, 1998,  and  the 
suspect  starter  gearshafts  have  also  been 
identified  by  serial  number  (S/N)  in  that 
table.  Currently,  all  revenue  service 
Boeing  737-700  and  737-800  series 
aircraft  have  the  suspect  starter 
gearshafts  installed  in  both  engines; 
therefore,  this  condition,  if  not 
corrected,  could  result  in  a  dual  inflight 
engine  shutdown  event,  which  could 
result  in  a  forced  landing  and  loss  of  the 
aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  CFMI  CFM56- 
7B  SB  No.  72-130,  dated  June  29. 1998, 
that  describes  procedures  for  removal 
from  service  of  suspect  starter  gearshafts 
and  replacement  with  serviceable  parts; 
and  CFMI  CFM56-7B  SB  No.  72-132, 
dated  July  2, 1998,  that  describes 
procedures  for  checks  of  the  AGB/TGB 
MCD  for  abnormal  magnetic  particles 
that  indicate  a  pending  starter  gearshaft 
failure. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  Telegraphic  AD  T98-14-51 
to  prevent  a  dual  inflight  engine 
shutdown  event.  The  AD  requires,  prior 
to  further  flight,  a  check  of  the  AGB/ 
TGB  MCD  on  the  No.  2  engine  of  the 
aircraft  for  abnormal  magnetic  particles 
that  indicate  a  pending  starter  gearshaft 
failure.  If  abnormal  magnetic  particles 
are  discovered,  this  AD  requires,  prior 
to  further  flight,  removal  from  service  of 
the  starter  gearshaft  and  replacement 
with  a  serviceable  part  not  identified  by 
S/N  in  Table  1  of  CFMI  CFM56-7B  SB 


No.  72-130,  dated  June  29,  1998.  The 
required  actions  are  required  for  the  No. 
2  engine  first  because  the  AGB  is 
located  on  the  inboard  side  of  the  No. 
2  engine.  An  uncontained  starter 
gearshaft  failure  on  the  No.  2  engine 
would  expose  the  aircraft  to  a  higher 
risk  of  damage  than  an  uncontained 
starter  gearshaft  failure  on  the  No.  1 
engine.  This  AD  also  requires,  on  the 
next  calendar  day  after  checking  the  No. 
2  engine  of  the  aircraft,  an  AGB/TGB 
MCD  check  of  the  No.  1  engine  of  the 
aircraft,  and.  if  necessary,  removal  from 
service  of  starter  gearshafts.  Thereafter, 
the  AGB/TGB  MCD  checks  must  be 
alternated,  every  other  calendar  day. 
between  the  No.  2  and  No.  1  engines  of 
the  aircraft. 

This  AD  also  requires,  within  350 
hours  time  in  service  (TIS)  after  the 
effective  date  of  this  AD,  or  by  August 
1. 1998,  whichever  occurs  first,  on 
aircraft  with  two  affected  engines 
installed  identified  by  ESN  in  Table  1  of 
CFMI  CFM56-7B  SB  No.  72-130,  dated 
June  29. 1998.  on  the  No.  2  engine  of 
that  aircraft,  removal  from  service  of 
suspect  starter  gearshafts  and 
replacement  with  a  serviceable  part  not 
identified  by  S/N  in  Table  1  of  that  SB. 
On  aircraft  with  only  one  affected 
engine  identified  by  ESN  in  Table  1  of 
that  SB,  this  AD  requires  removal  from 
service  of  suspect  starter  gearshafts  and 
replacement  with  a  serviceable  part  not 
identified  by  S/N  in  Table  1  of  that  SB 
within  725  hours  TIS  after  the  effective 
date  of  this  AD,  or  by  September  1, 
1998,  whichever  occurs  first. 
Installation  of  replacement  serviceable 
starter  gearshafts  constitutes  terminating 
action  to  the  repetitive  AGB/TGB  MCD 
checks.  The  calendar  end-dates  were 
determined  based  upon  risk  analysis 
and  parts  availability. 

Finally,  this  AD  requires  reporting  to 
the  Engine  Certification  Office  of  the 
FAA  within  5  working  days  of 
replacement  of  the  starter  gearshaft;  if 
die  ESN  listed  in  Table  1  of  CFMI 
CFM56-7B  SB  No.  72-130,  dated  June 
29, 1998,  does  not  directly  correspond 
to  the  adjoining  starter  gearshaft  serial 
number,  in  order  to  verify  that  all 
affected  parts  have  been  removed  fi^m 
service.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
Accomplishment  Instructions  in  the  SBs 
described  previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportimity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  July  2, 1998.  to  all 
known  U.S.  owners  and  operators  of 


CFMI  CFM56-7B  series  tvirbofan 
engines.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
§  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
make  it  effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  alter  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-50-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  vn\h  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regiUation 
that  must  be  issued  immediately  to 
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correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  foUours: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

••-14-51  CFM  International:  Amendment 
39-10758.  Docket  9»-ANE-50-AD. 
Applicability:  CFM  IntemaUonal  (CFMI) 
CFM56-7B  series  tuibofan  engines,  identified 
by  engine  serial  number  (ESN)  in  CFMI 
CFM56-7B  Service  Bulletin  (SB)  No.  72-130, 
dated  June  29, 1998.  These  engines  are 
installed  on  but  not  limited  to  Boeing  737- 
600,  737-700,  and  737-800  series  aircraft. 

NdB  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  possible  dual  inflight  engine 
shutdown  event,  which  could  resuh  in  a 


forced  landing  and  loss  of  the  aircraft, 
accomplish  the  following: 

(a)  Prior  to  further  flight,  check  the 
accessory  gearbox  (AGB)/transfer  gearbox 
(TGB)  magnetic  chip  detector  (MCD)  on  the 
No.  2  engine  of  the  aircraft  for  abnormal 
magnetic  particles  that  indicate  a  pending 
starter  gearshaft  failure,  in  accordance  with 
CFMI  CFM56-7B  SB  No.  72-132.  dated  July 
2. 1998.  as  follows: 

(1)  If  magnetic  particles  are  found  to  he 
abnormal  in  accordance  with  CFMI  CFMse- 
7B  SB  No.  72-132.  dated  July  2. 1998,  prior 
to  further  flight,  remove  from  service  starter 
gearshafts.  part  number  (P/N)  340-055-202- 
0,  and  replace  with  a  serviceable  part  not 
identified  by  S/N  in  Table  1  of  CFMI  CFM56- 
7B  SB  No.  72-130.  dated  June  29, 1998. 

(2)  On  the  next  calendar  day  after  checking 
the  No.  2  engine  of  the  aircraft,  perform  an 
AGB/TGB  MCD  check  of  the  No.  1  engine  of 
the  aircraft,  and,  if  necessary,  remove  ftom 
service  starter  gearshafts  and  replace  with 
serviceable  parts  in  accordance  with 
paragraph  (a)(1)  of  this  AD. 

(3)  Thereafter,  perform  AGB/TGB  MCD 
checks  alternately,  every  other  calendar  day. 
between  the  No.  2  and  No.  1  engines  of  the 
aircraft,  and,  if  necessary,  remove  from 
service  starter  gearshafts  and  replace  with 
serviceable  parts  in  accordance  with 
paragraph  (a)(1)  of  this  AD. 

(b)  Within  350  hours  time  in  service  (TIS) 
after  the  effective  date  of  this  AD,  or  by 
August  1, 1998,  whichever  occurs  first,  on 
aircraft  with  two  affected  engines  installed 
identified  by  ESN  in  Table  1  of  CFMI 
CFM56-7B  SB  No.  72-130,  dated  June  29. 
1998,  remove  from  service  suspect  starter 
gearshafts  on  the  No.  2  engine  and  replace 
with  a  serviceable  part  not  identified  by  S/ 
N  in  Table  1  of  that  SB. 

(c)  Within  725  hours  TIS  after  the  effective 
date  of  this  AD,  or  by  September  1, 1998, 
whichever  occurs  first,  on  aircraft  with  only 
one  affected  engine  identified  by  ESN  in 
Table  1  of  CFMI  CFM56-7B  SB  No.  72-130, 
dated  June  29, 1998,  remove  from  service 
suspect  starter  gearshafts  and  replace  with  a 
serviceable  part  not  identified  by  S/N  in 
Table  1  of  that  SB. 

(d)  Installation  of  serviceable  starter 
gearshafts  not  identified  by  S/N  in  Table  1  of 
CFMI  CFM56-7B  SB  No.  72-130,  dated  June 
29, 1998,  constitutes  tenninating  action  to 
the  repetitive  AGB/TGB  MCD  checks 
required  by  paragraph  (a)  of  this  AD. 

(e)  Report  to  the  Manager  of  the  Engine 
Certification  Office  of  the  FAA  within  5 
working  days  of  replacement  of  the  starter 
gearshaft  if  the  ESN  listed  in  Table  1  of  CFMI 
CFM56-7B  SB  No.  72-130,  dated  June  29, 
1998,  does  not  directly  correspond  to  the 
adjoining  starter  gearshaft  serial  number  to 
verify  that  all  affected  parts  have  been 
removed  from  service.  The  address  is: 
Manager,  Engine  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  fex  (781)  238-7199.  Reporting 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  number  2120-0056. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compUance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  throu,*^  an  appropriate  FAA 
Principal  Maintenence  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(g)  The  actions  required  by  this  AD  shall 
be  accomplished  in  accordance  with  the 
following  CFMI  SBs: 


Document  No. 


CFM56-7B  SB 
No.  72-130. 

Total  pages:  33. 

CFM5&-7B  SB 
No.  72-132. 

Total  pages:  12. 


Date 


June  29,  1998. 


July  2. 1998. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  CFM  International.  Technical 
Publications  Department.  1  Neumann  Way, 
CincinnaU,  OH  45215;  telephone  (513)  552^ 
2981,  fax  (513)  552-2816.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park.  Buriington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

(h)  This  amendment  becomes  effective 
October  1. 1998.  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  T98-14-51, 
issued  July  2, 1998,  which  contained  the 
requirements  of  this  amendment 

Issued  in  Burlington,  Massachusetts,  on 
September  8, 1998. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-24644  Filed  9-15-98;  8:45  am] 
MJJNQ  CODC  4»ie-13-U 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
15  CFR  Part  736 
[Docket  No.  980821223-«223-01] 
RIN  0694-AB74 

Establishment  of  24-Month  Validity 
Period  for  Certain  Reexport 
Authorizations  and  Revocation  of 
Other  Authorizations 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 


SUMMARY:  The  Bureau  of  Export 
Administration  is  amending  the  Export 
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Administration  Regulations  (15  CFR 
parts  730-774)  by  issuing  General  Order 
No.  1  establishing  a  24-month  validity 
period  for  all  reexport  authorizations 
that  do  not  contain  any  license  validity 
period  and  revoking  those  that  have 
been  in  effect  for  more  than  24  months. 
DATES:  This  rule  is  effective  September 
16, 1998. 

ADDRESSES:  Written  comments  on  this 
rule  should  be  sent  to  Hillary  Hess, 
Director,  Regulatory  PoUcy  Division, 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hillary  Hess,  Director,  Regulatory  Policy 
EKvision,  Bvu«au  of  Export 
Administoition,  Telephone:  (202)  482- 
2440. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  25, 1996  (61  FR  12714),  the 
Bureau  of  Export  Administration  (BXA) 
issued  completely  revised  Export 
Administration  Regulations  (EAR). 
Among  other  things,  the  new 
regulations  established  a  general  rule 
that  all  licenses  for  export  or  reexport 
would  be  limited  to  a  24-month  validity 
period  and  established  procedures  for 
seeking  extensions  (§  750.7(g)). 

The  general  practice  before  June  15, 
1996,  under  the  previous  regulations, 
was  to  issue  reexport  authorizations  for 
most  countries  without  a  set  validity 
period.  Since  requests_for  reexport 
authorizations  specified  the  items  to  be 
reexported,  the  parties  to  the 
transaction,  and  the  dollar  value 
involved,  the  reexport  authorizations 
were  available  for  as  long  as  was 
necessary  to  complete  the  transaction(s) 
in  question.  In  addition,  a  number  of 
reexport  authorizations  issued  after  June 
15, 1996,  did  not  include  a  specific 
validity  period. 

BXA  is  issuing  this  general  order  to 
bring  any  outstanding  reexport 
authorizations  which  were  issued 
without  validity  periods  in  line  with  the 
general  24-month  validity  period 
established  in  the  new  regulations. 

This  order  revokes  all  outstanding 
reexport  authorizations  issued  with  no 
validity  period  before  the  24-month 
period  preceding  September  16, 1998  to 
a  country  that  has  been  designated  by 
the  Secretary  of  State  as  a  country  that 
has  repeatedly  provided  support  for  acts 
of  international  terrorism,  effective 
September  16,  1998.  Designated 
terrorist-supporting  countries  currently 
are  Cuba,  Iran,  Iraq,  Libya,  North  Korea, 
Sudan,  and  Syria.  All  other  outstanding 
reexport  authorizations  issued  with  no 
validity  period  within  the  24-months 


preceding  September  16, 1998  will  be 
revoked  November  16, 1998.  Reexport 
authorizations  issued  with  no  validity 
period  within  24-months  preceding 
September  16, 1998  will  expire  24- 
months  from  the  date  of  issuance  of  the 
reexport  authorization  or  November  16, 
1998,  which  ever  is  longer.  Extensions 
of  any  such  reexport  authorizations  may 
be  requested  prior  to  the  effective  date 
of  this  action  in  accordance  with  the 
procedures  set  forth  in  §  750.7(g). 
Should  BXA  provide  specific  notice  to 
a  reexporter  of  an  earlier  revision, 
suspension,  or  revocation  date  for  such 
reexport  authorization,  then  the 
information  in  the  specific  notice  from 
BXA  shall  be  controlling. 

The  term  "authorization"  as  used  in 
this  rule  encompasses  the  range  of 
reexport  authorizations  granted  by  BXA, 
which  includes  licenses,  individual 
letters,  and  other  types  of  notifications. 

The  Export  Adnunistration  Act  (EAA) 
expired  on  August  20, 1994,  the 
President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  EAR  and,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA  in  Executive  Order  12924  of 
August  19, 1994,  as  extended  by  the 
President's  notices  of  August  15, 1995 
(60  FR  42767),  August  14, 1996  (61  FR 
42527),  August  13, 1997  (62  FR  43629) 
and  August  13, 1998  (63  FR  44121). 

Saving  Clause 

Shipments  of  items  under  reexport 
authorizations  revoked  as  a  result  of  this 
regulatory  action  that  were  on  dock  for 
loading,  on  lighter,  laden  aboard  an 
exporting  carrier,  or  en  route  aboard 
carrier  to  a  port  of  export  pursuant  to 
actual  orders  for  export  before 
September  16, 1998  may  be  exported  in 
accordance  with  the  terms  of  the 
previous  reexport  authorization 
provisions  up  to  and  including 
September  30, 1998.  Any  such  items  not 
actually  exported  before  midnight 
September  30, 1998,  require  a  new 
license  in  accordance  with  this 
regulation. 

Rulemaking  Requirements 

1.  This  interim  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  be  subject  to  a  penalty 
for  failure  to  comply  with  a  collection 
of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  cvurent  valid 
OMB  Control  Number.  This  rule 
involves  collection  of  information 
requirements  subject  to  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  This  collection  has  been 
.  approved  by  the  Office  of  Management 
and  Budget  under  control  number  0694- 
0088. 

3.  This  rule  does  not  contain  policies 
writh  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  ^e  opportimity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (5  U.S.C.  553(a)(1)).  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportimity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  553  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable. 

List  of  Subjects  in  IS  CFR  Part  736 

Exports,  Foreign  trade. 

Accordingly,  part  736  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  are  amended  as  follows: 

PART  736— [AMENDED] 

1.  The  authority  citation  for  part  736 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq., 
1701  et  seq.;  E.O.  12924,  59  FR  43437,  3  CFR, 
1994  Comp.,  p.  917;  E.O.  13026,  61  FR  58767, 
3  CFR,  1996  Comp.,  p.  228  (1997);  Notice  of 
August  15, 1995.  3  CFR,  1995  Comp.  501 
(1996);  Notice  of  August  14, 1996,  61  FR 
42527,  3  CFR  1996  Comp.,  p.  298  (1997); 
Notice  of  August  13, 1997  (62  FR  43629, 
August  15, 1997);  and  Notice  of  August  13, 
1998  (62  FR  44121,  August  17. 1998). 

2.  Supplement  No.  1  to  part  736  is 
revised  to  read  as  follows: 

Supplement  No.  1  To  Part  736 — General 
Orders 

General  Order  No.  1  of  September  16, 1998; 
Establishing  a  24-month  validity  period  on 
reexport  authorizations  issued  without  a 
validity  period  and  revoking  those  exceeding 
that  period. 

(a)  Reexport  authorizations  issued  within 
24-months  of  the  General  Order.  All  reexport 
authorizations  issued  with  no  validity  period 
within  the  24-months  preceding  September 
16, 1998  shall  be  deemed  to  have  an 
expiration  date  which  shall  be  the  date  24- 
months  from  the  date  of  issuance  of  the 
reexport  authorization  or  November  16, 1998, 
whichever  is  longer. 
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(b)  Reexport  authorizations  issued  before 
the  24-month  period  preceding  the  General 
Order.  For  reexprart  authorizations  issued 
with  no  validity  period  before  the  24-month 
period  preceding  September  16, 1998: 

(1)  Effective  September  16, 1998,  all  such 
outstanding  reexport  authorizations  for 
terrorist-supporting  countries  (see  parts  742 
and  746  of  the  EAR]  are  revoked. 

(2)  Effective  November  16. 1998.  all  other 
such  outstanding  reexport  authorizations  are 
revoked. 

(c)  Extensions.  If  necessary,  you  may 
request  extensions  of  such  authorizations 
according  to  procedures  set  forth  in  §  750.7(g) 
of  the  EAR. 

(d)  Specific  Notice  from  BXA.  If  you  have 
received,  or  should  you  receive,  specific 
notice  from  BXA  with  regard  to  a  reexport 
authorization  covered  by  this  General  Order, 
informing  you  of  a  revocation,  suspension,  or 
revision  (including  validity  period)  of  any 
such  reexport  authorization,  then  the  terms 
of  that  specific  notice  will  be  controlling. 

(e)  Definition  of  "authorization".  The  term 
"authorization"  as  used  in  this  General  Order 
encompasses  the  range  of  reexport 
authorizations  granted  by  BXA,  which 
includes  licenses,  individual  letters,  and 
other  types  of  notifications. 

Dated:  September  10, 1998. 
R.  Roger  Majak, 
Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  98-24829  Filed  9-15-98;  8:45  am] 
BILUNG  CODE  3S10-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  904 
[SPATS  No.  AR-030-FOR] 

Arkansas  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  an 
amendment  to  the  Arkansas  regulatory 
program  (hereinafter  referred  to  as  the 
"Arkansas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Arkansas  proposed 
revisions  to,  and  additions  of, 
regulations  pertaining  to  definitions; 
reclamation  plans;  disposal  of  excess 
spoil;  steep  slope  mining;  permits 
incorporating  variances  from 
approximate  original  contoux  restoration 
requirements  for  steep  slope  mining; 
prime  farmlands;  performance  standards 
for  coal  exploration  and  prime 
farmland;  signs  and  markers;  topsoil 
and  subsoil;  hydrologic  balance; 
backfilling  and  grading;  procedures  for 


assessment  conference;  and  request  for 
adjudicatory  public  hearing.  Arkansas 
intends  to  revise  its  program  to  be 
consistent  with  the  corresponding 
Federal  regulations  and  to  enhance 
enforcement  of  its  program. 
EFFECTIVE  DATE:  September  16, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6548,  Telephone: 
(918)  581-6430;  e-mail  address: 
mwolfrom@mcrgw.osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Arkansas  Program 

II.  Submission  of  the  Proposed  Amendment^ 
in.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Background  on  the  Arkansas 
Program 

On  November  21, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
Arkansas'  program.  You  can  find 
background  information  on  Arkansas' 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
November  21,  1980,  Federal  Register 
(45  FR  77003).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  904.10,  904.12,  904.15,  and 
904.16. 

n.  Submission  of  the  Proposed 
Amendment 

In  a  letter  dated  February  6, 1998 
(Administrative  Record  No.  AR-561), 
Arkansas  sent  us  a  proposed 
amendment  to  its  program  in 
accordance  with  SMCRA.  The  proposed 
amendment  responded  to  our  June  17, 

1997,  letter  (Administrative  Record  No. 
AR-559)  that  we  sent  to  Arkansas  in 
accordance  with  30  CFR  732.17(c).  The 
amendment  also  included  changes  made 
at  Arkansas'  own  initiative. 

We  aimounced  receipt  of  the 
proposed  amendment  in  the  February 
26,  1998.  Federal  Register  (63  FR  9747). 
In  the  same  document,  we  opened  the 
public  conmient  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  closed  on  March  30, 

1998.  Because  no  one  requested  a  public 
hearing  or  meeting,  we  did  not  hold 
one. 

During  oiu*  review  of  the  amendment, 
we  identified  concerns  relating  to 
Arkansas'  regulations  at  the  Arkansas 
Surface  Coal  Mining  and  Reclamation 


Code  (ASCMRC)  816.56,  Hydrologic 
Balance:  Postmining  Rehabilitation  of 
Sediment  Ponds,  Diversions, 
Impoundments,  and  Treatment 
Facilities;  ASCMRC  816.102,  Backfilling 
and  Grading:  General  Grading 
Requirements;  ASCMRC  823.11, 
Applicability;  and  minor  typographical 
errors.  We  notified  Arkansas  of  these 
concerns  in  a  fax  dated  July  6, 1998 
(Administrative  Record  No.  AR-561.06). 

In  a  letter  dated  July  15, 1998 
(Administrative  Record  No.  AR-561.07), 
Arkansas  responded  to  our  concerns  by 
sending  us  additional  explanatory 
information  and  revisions  to  its 
proposed  program  amendment. 
Arkansas  proposed  additional  revisions 
to  ASCMRC  701.5,  Definitions; 
ASCMRC  780.14,  Operation  Plan:  Maps 
and  Plans;  ASCMRC  816.46,  Hydrologic 
Balance:  Siltation  Structures;  ASCMRC 
816.56,  Hydrologic  Balance:  Postmining 
Rehabilitation  of  Sediment  Ponds, 
Diversions,  Impoimdments,  and 
Treatment  Facilities;  ASCMRC  816.102, 
Backfilling  and  Grading:  General 
Grading  Requirements;  ASCMRC 
823.11,  Applicability;  and  ASCMRC 
823.15,  Revegetation  and  Restoration  of 
Soil  Productivity.  Throughout  its 
regulations,  Arkansas  also  changed  the 
name  of  the  old  U.S.  Soil  Conversation 
Services  to  its  new  name  of  Natural 
Resources  Conservation  Service. 

Based  upon  the  additional 
explanatory  information  and/or 
revisions  to  the  proposed  program 
amendment  submitted  by  Arkansas,  we 
reopened  the  public  comment  period  in 
the  August  4, 1998,  Federal  Register  (63 
FR  41506).  The  public  comment  period 
closed  on  August  19, 1998. 

ni.  Director's  Findings   . 

Following,  and  in  accordance  with 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17,  are  our 
findings  concerning  the  proposed 
amendment. 

Any  revisions  that  we  do  not 
specifically  discuss  below  concern 
nonsubstantive  wording  changes,  or 
revised  cross-references  and  paragraph 
notations  to  reflect  organizational 
changes  that  result  irom  this 
amendment. 

A.  Regulations  That  Arkansas  Removed 
From  the  Arkansas  Surface  Coal  Mining 
and  Reclamation  Code 

1.  ASCMRC  701.5,  Definitions  and 
ASCMRC  816.46,  Hydrologic  Balance: 
Siltatiop  Structures 

Arkansas'  current  definition  of 
"siltation  structure"  at  ASCMRC 
816.46(a)(1)  only  applies  to  section 
816.46.  The  definition  of  "siltation 
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structure"  must  also  apply  to  siltation 
structures  at  ASCMRC  780.25, 
Reclamation  Plan:  Siltation  Structures, 
Impoundments,  Banks,  Dams  and 
Embankments.  Therefore.  Arkansas 
proposed  to  remove  the  definition  of 
"siltation  structure"  from  section 
816.46(a)(1)  and  reserve  paragraph 
(a)(1),  and  add  the  definition  of 
"siltation  structure"  to  the  general 
definition  section  of  its  regulations  at 
ASCMRC  701.5,  Definitions.  We  are 
approving  the  removal  of  this  definition 
from  section  816.46(a)(1)  and  its 
addition  to  section  701.5  because  we 
removed  the  definition  of  "siltation 
structure"  from  our  owrn  regulation  at  30 
CFR  816/81 7.46(a)(1)  and  added  it  to  30 
CFR  701.5.  We  made  the  changes  in 
recognition  of  the  broader  applicability 
of  "siltation  structure"  xmder  the 
revised  impoundment  regulations.  (See 
59  FR  53022,  October  20, 1994.) 


2.  ASCMRC  816.21,  Topsoil:  General 
Requirements;  ASCMRC  816.23, 
Topsoil:  Storage:  ASCMRC  816.24, 
Topsoil:  Redistribution;  ASCMRC 
816.25,  Topsoil:  Nutrients  and  Soil 
Amendments 

Arkansas  proposed  to  remove 
ASCMRC  816.21,  816.23,  816.24  and 
816.25  from  its  regulations  and  combine 
their  provisions  into  fully  revised 
ASCMRC  816.22.  We  are  approving  the 
removal  of  the  above  sections  because 
we  removed  the  counterpart  Federal 
regulations  at  30  CFR  816/817.21,  816/ 
817.23,  816/817.24,  and  816/817.25 
fi'om  our  regulations  and  incorporated 
their  provisions  into  30  CFR  816/817.22. 
(See  48  FR  22092,  May  16,  1983.) 

3.  ASCMRC  816.103,  Backfilling  and 
Grading:  Covering  Coal  and  Acid  and 
Toxic  Forming  Materials  and  ASCMRC 
Fart  826,  Special  State  Program 
Performance  Standards — Operations  on 
Steep  Slopes 

Arkansas  proposed  to  remove 
ASCMRC  816.103  and  Part  826  from  its 
regulations  and  incorporate  their 
essential  provisions  into  ASCMRC 
816.102(f)  and  816.106,  respectively.  We 


are  approving  the  removal  of  these 
sections  because  we  removed  the 
counterpart  Federal  regulations  at  30 
CFR  816.103  and  Part  826,  respectively, 
from  our  regulations  and  incorporated 
their  essential  provisions  into  30  CFR 
816.102(f),  and  816.107  and  817.107, 
respectively.  (See  48  FR  23356,  May  24, 
1983.) 

B.  Revisions  to  Arkansas'  Regulations 
That  Are  Substantively  Identical  to  the 
Corresponding  Provisions  of  the  Federal 
Regulations  * 

1.  Arkansas  proposed  to  change  Ae 
name  of  the  "U.S.  Soil  Conservation 
Service"  to  its  new  name  of  "Natiiral 
Resources  Conservation  Service" 
throughout  its  regulations.  We  find  that 
these  changes  will  not  make  the 
Arkansas  regulations  less  effective  than 
the  Federal  regulations. 

2.  The  proposed  State  regulations 
listed  in  the  table  below  contain 
language  that  is  the  same  as  or  similar 
to  the  corresponding  sections  of  the 
Federal  regulations.  Any  differences 
between  the  proposed  State  regulations 
and  the  Federal  regulations  are 
nonsubstantive. 


Topic 


Definition  of  "Significant  recreational,  timber,  economic  or  other  values  compatible  with  surface 
coal  mining  operations". 

Operation  Plan:  Maps  and  Plans 

Disposal  of  Excess  Spoil  - ' — — 

Prime  Farmland 

Topsoil  and  Sut)SOil 

Hydrologic  Balance:  Postmining  Rehabilitation  of  Sedimentation  Ponds,  Diversions,  Impound- 
ments, and  Treatment  Facilities. 

Disposal  of  Excess  Spoil:  Pre-existing  Benches 

Backfilling  and  Grading:  General  Grading  Requirements  

Backfilling  and  Grading:  Thin  Overburden 

Backfilling  and  Grading:  Thick  Overburden 

Backfilling  and  Grading:  Steep  Slopes  

Special  State  Program  Performance  Standards— Operations  on  Prime  Farmland  

Procedures  for  Assessment  Conference  - 

Request  for  Adjudicatory  Public  Hearing 


State  regulation  (ASCMRC) 


761.5  

780.14(c)  ... 
780.35(b)  ... 
785.17(d)(5) 

816.22  

816.56  

816.74  

816.102  

816.104-S  . 
816.105-S  . 

816.106  

Part  823 

845.18(b)  ... 
845.19(a)  ... 


Federal  counter- 
part regulatk>n 
(30  CFR) 


761.5. 

780.14(c). 

780.35(b). 

785.17(e)(5). 

816.22. 

816.56. 

816.74. 

816.102. 

816.104. 

816.105. 

816.107. 

Part  823. 

845.18(b). 

845.19(a) 


Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations,  we 
find  that  Arkansas'  proposed  regulations 
are  no  less  effective  than  the  Federal 
regulations. 

C.  Revisions  to  Arkansas'  Regulations 
That  Are  Not  Substantively  Identical  to 
the  Corresponding  Provisions  of  the 
Federal  Regulations 

1.  ASCMRC  780.25.  Reclamation  Plan: 
Siltation  Structures,  Impoimdments, 
Banks,  Dams  and  Embankments 

Except  for  all  coal  processing  waste 
dams  and  embankments  covered  by 
Section  816.81  through  816.84, 


Arkansas'  current  regulation  at 
paragraph  (a)(3)(i)  authorizes  a 
registered  land  surveyor  to  prepare  smd 
certify  detailed  design  plans  for 
structures  not  included  in  paragraph 
(a)(2).  In  this  amendment,  Arkansas 
removed  the  language  that  authorizes  a 
registered  land  surveyor  to  prepare  and 
certify  these  detailed  design  plans.  We 
approve  the  removal  of  this 
authorization  because  30  CFR 
780.25(a)(3)(i)  allows  the  preparation 
and  certification  of  the  above  mentioned 
detailed  design  plans  only  in  States  that 
authorize  land  surveyors  to  prepare  and 
certify  such  plans.  Arkansas'  regulations 
do  not  authorize  land  surveyors  to 


prepare  or  certify  such  plans.  Therefore, 
the  removal  of  this  provision  does  not 
conflict  with  30  CFR  780.25(a)(3)(i). 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  solicited  public  comments  on  the 
proposed  amendment,  but  did  not 
receive  any. 

Federal  Agency  Comments 

According  to  30  CFR  732.17(h)(ll)(i), 
and  in  a  letter  dated  February  18, 1998 
(Administrative  Record  No.  AR-561.03), 
we  solicited  comments  on  the  proposed 
amendment  from  various  Federal 
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agencies  with  an  actual  or  potential 
interest  in  Arkansas'  program.  We 
received  comments  from  the  U.S.  Army 
Corp  of  Engineers  in  two  letters  dated 
March  17, 1998,  and  August  11, 1998 
(Administrative  Record  Nos.  AR-561.05 
and  AR-561.12,  respectively).  Both 
letters  stated  that  they  are  satisfied  with 
the  changes  that  Arkansas  proposed  to 
make  to  the  Arkansas  program. 

Environmental  Protection  Agency  (EPA) 

According  to  30  CFR  732.17(h)(ll)(ii), 
we  are  required  to  obtain  the  written 
consent  of  the  EPA  with  respect  to  those 
provisions  of  the  proposed  program 
amendment  that  relate  to  air  or  water 
quality  standards  that  are  in  force  imder 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  etseq.).  None  of  the 
revisions  that  Arkansas  proposed  to 
make  in  this  amendment  pertain  to  air 
or  water  quality  standards.  Therefore, 
we  did  not  request  the  EPA's  consent. 

According  to  30  CFR  732.17(h)(ll)(i), 
we  solicited  comments  on  the  proposed 
amendment  itom  the  EPA 
(Administrative  Record  No.  AR-561.01). 
The  EPA  did  not  respond  to  our  request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

According  to  30  CFR  732.17(h)(4),  we 
are  required  to  solicit  comments  from 
the  SHPO  and  ACHP  on  proposed 
amendments  which  may  have  an  effect 
on  historic  properties.  We  solicited 
comments  on  the  proposed  amendment 
bom  the  SHPO  and  ACHP 
(Administrative  Record  No.  AR-561.02), 
but  neither  responded  to  our  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  as  submitted  to 
us  by  Arkansas  on  February  6, 1998,  and 
as  revised  on  July  15. 1998. 

We  approve  the  regulations  that 
Arkansas  proposed  with  the  provision 
that  they  be  fully  placed  in  force  in 
identical  form  to  the  regulations 
submitted  to  and  reviewed  by  OSM  and 
the  public. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  904  which  codifies  decisions 
concerning  the  Arkansas  program.  We 
are  making  this  final  rule  effective 


immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  Arkansas  to  bring  the 
Arkansas  program  into  conformity  with 
the  Federal  standards  without  undue 
delay.  SMCRA  requires  consistency  of 
State  and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review) 
exempts  this  rule  from  review. 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  apphcable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  writh  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement  since 
section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  agency  decisions 
on  proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  vnll  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibifity  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assimiptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.)  that  this  rule 
will  not  impose  a  cost  of  $100  miUion 
or  more  in  any  given  year  on  local,  state, 
or  tribal  governments  or  private  entities. 

List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  September  31, 1998. 

Brent  Wahlquist, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  Part  904  is  amended 
as  set  forth  below: 

PART  904— ARKANSAS 

1.  The  authority  citation  for  Part  904 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq. 

2.  Section  9Q4.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§  904.1 5    Approval  of  Arkansas  regulatory 
program  amandmonts. 
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Original  amendment  sut>mission 
date 


Date  of  final  publication 


Citation/description 


FehruarvB  1998  September  16,  1998  ASCMRC  701.5;  761.5(d);  780.14(c);  780.18(b)(7),  .25(a)(3)(i),  .35(b); 

i-eDfuaryo.  laao w  785.15(b)-(c).  .16(a).  (c)(6),  and  (d),  .17(d)(5);  815.15(k):  816.11(g). 

.21,  .22,  .23,  .24,  .25,  .43(e),  (f)(5),  .44(c),  .46,  .48(b),  .56,  .74,  .102, 
.103,  .104-S,  .105-S,  .106,  .107(a)-(b);  Part  823;  Part  826;  845.18(b) 
and  .19(a). 


(FR  Doc.  98-24780  Filed  9-15-98;  8:45  ami 

BILUNQ  CODE  4310-OS-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

[SPATS  ND-032-FOR,  Amendment  NO;  XXII] 

North  Dakota  Regulatory  Program 

JVGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  North  Dakota 
regulatory  program  (hereinafter  referred 
to  as  the  "North  Dakota  program") 
imder  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
revisions  and  information  explaining 
those  North  Dakota's  proposed  rules  and 
statutes  which  comprise  the  amendment 
pertain  to:  the  North  Dakota  Small 
Operator  Assistance  Program,  and 
individual  civil  and  criminal  penalties 
within  the  coal  exploration  section  of 
the  program.  The  amendment  is 
intended  to  revise  the  North  Dakota 
program  to  be  consistent  with  the 
corresponding  Federal  regulations  and 
SMCRA. 

EFFECTIVE  DATE:  September  16, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett,  Telephone:  (307)  261-6550; 
Fax:  (307)  261-6552;  Internet: 
GPadgett@osm.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program.  Cieneral 
background  information  on  the  North 
Dakota  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  North  Dakota  program 
can  be  foiind  in  the  December  15, 1980, 
Federal  Register  (45  FR  82214). 
Subsequent  actions  concerning  the 


North  Dakota  program  and  program 
£unendments  can  be  foimd  at  30  CFR 
934.12,  934.13,  934,15,  and  934.16. 

II.  Proposed  Amendment 

By  letter  dated  April  12, 1995,  North 
Dakota  submitted  a  proposed 
amendment  (amendment  number  XXII, 
administrative  record  No.  NI>-V\M)1)  to 
its  program  pursuant  to  SMCRA  (30 
U.S.C.  1201  etseq.).  North  Dakota 
submitted  the  proposed  amendment  in 
response  to  the  required  program 
amendments  at  30  CFR  934.16(y)  and  (z) 
(59  FR  37423,  37428-374296;  July  22, 
1994).  The  statutory  provisions  North 
Dakota  proposed  to  revise  are:  North 
Dakota  Century  Code  (NDCC)  38-14.1- 
37(4)  concerning  SOAP,  reimbursement 
of  costs,  and  NDCC  38-12.1-08, 
concerning  coal  exploration,  individual 
civil  and  criminal  penalties. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  2, 
1995,  Federal  Register  (60  FR  21484; 
administrative  record  No.  NI>-W-04), 
provided  an  opportimity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment. 
Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held.  The 
public  comment  period  ended  at  4  p.m. 
on  Jime  1, 1995. 

During  its  review  of  the  amendment. 
OSM  identified  concerns  with  the 
proposed  revisions  to  NDCC  38-13.1- 
08.  relating  to  individual  dvil  and 
criminal  penalties  within  the  coal 
exploration  program.  OSM  notified 
North  Dakota  of  the  concerns  by  letter 
dated  August  28, 1995  (administrative 
record  No.  ND-W-12).  North  Dakota 
responded  in  a  letter  dated  October  19. 
1995  (administrative  record  No.  ND-W- 
14)  by  submitting  additional  proposed 
revisions  to  its  program  at  North  Dakota 
Administrative  Code  43-02-01  and 
additional  explanatory  information 
pertaining  to  North  Dakota  Century 
Code  38-12.1-08. 

Based  upon  the  revisions  to  and 
additional  explanatory  information  that 
was  submitted  with  the  proposed 
program  amendment  submitted  by 
North  Dakota,  OSM  reopened  the  public 
comment  period  in  the  November  9, 
1995,  Federal  Register  (60  FR  56549; 
administrative  record  No.  ND-W-i6). 


The  public  comment  period  ended  4 
p.m.  November  24, 1995. 

The  regulatory  revisions  that  North 
Dakota  proposed  in  its  October  19, 1995 
letter,  while  satisfying  most  of  OSM's 
concerns,  made  North  Dakota's 
regulations  at  North  Dakota 
Administrative  Code  (NDAC)  43-02-01 
inconsistent  with  its  statute  at  NDCC 
38-12.1-08,  upon  which  those 
regulations  are  based.  However,  when 
this  was  pointed  out  to  North  Dakota  in 
a  July  30, 1997  telephone  conversation 
(administrative  record  No.  ND-W-21).  it 
submitted  an  August  1. 1997  letter 
(administrative  record  No.  ND-W-18) 
slightly  revising  its  regulations  at  NDAC 
43-02-01  to  make  them  consistent  with 
its  statute.  Based  on  the  proposed 
revision,  OSM  reopened  the  public 
comment  period  in  the  September  4, 
1997.  Federal  Register  (62  FR  46695; 
administrative  record  No.  ND-W-19). 
The  public  comment  period  ended  4 
p.m.  September  19, 1997. 

m.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17,  finds  that  the 
proposed  program  amendment 
submitted  by  North  Dakota  on  April  12, 
1995,  and  as  revised  and  supplemented 
with  additional  explanatory  information 
and  program  revisions  on  October  19, 
1995.  and  on  August  1, 1997,  with 
additional  requirements,  is  no  less 
stringent  than  SMCRA  and  no  less 
effective  tban  the  Federal  regulations. 
Accordingly,  the  Director  approves  the 
proposed  amendment. 

1.  NDCC  38-.l-37(4):  Small  Operators 

North  Dakota  proposed  a  revision  to 
NDCC  38-14.1-37(4),  pursuant  to  the 
Director's  Findings  at  in.3.i  that  were 
contained  in  the  July  22. 1994  Federal 
Register  (Vol.  59.  No.  140.  p.  37426). 
This  addition  of  subsection  4  to  NDCC 
38-14.1-37  also  affects  subsections  2 
and  3  in  accordance  with  the  July  22. 
1994.  Federal  Register  noted  above.  The 
Director's  Findings  at  I11.3.h.  states  that: 

IHf  North  Dakota  ultimately  decides  to 
adopt  the  responsibility  to  provide  or  assume 
the  training  costs  and  inform  qualified  coal 
operators  of  the  availability  of  assistance 
under  SOAP,  NDCC  38-14.1-37(3),  because 
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of  its  discretionary  nature,  will  be  less 
stringent  than  section  507(c)(2)  of  SMCRA. 
North  Dakota  will  then  be  required  to  amend 
its  program  to  mandate  that  the  Commission 
"shall"  provide  or  assume  the  costs  of 
training  and  inform  qualified  coal  operators 
of  the  availability  of  assistance  under  SOAP. 

North  Dakota  has  not  yet  decided 
whether  to  provide  or  assume  the 
training  costs  and  inform  qualified  coal 
operators  under  SOAP  (August  25. 1998 
telephone  conversation,  administrative 
record  No.  ND-W-24).  As  stated  in  the 
July  22, 1998  Federal  Register,  if  North 
Dakota  ultimately  decides  to  adopt  the 
responsibility  to  provide  or  assiune  the 
training  costs  and  inform  qualified  coal 
operators  of  the  availability  of  assistance 
under  SOAP,  NDCC-14.1-37(3), 
because  of  its  discretionary  nature,  will 
be  less  stringent  than  section  507(c)(2) 
of  SMCRA.  North  Dakota  will  then  be 
required  to  amend  its  program  to 
mandate  that  the  Commission  "shall" 
provide  or  assume  the  costs  of  training 
and  inform  qualified  coal  operators  of 
the  availability  of  assistance  imder 
SOAP.  Based  on  the  aforementioned, 
the  Director  finds  that  the  proposed 
addition  to  North  Dakota's  statute, 
NDCC  38-14.1-37(4),  is  no  less 
stringent  than  SMCRA. 

2.  NDCC  38-12.1-08  and  12.1-03-03: 
Coal  Exploration,  Statutory  Provisions 
Regarding  Individual  Civil  and  Criminal 
Penalties 

In  previous  reviews  of  the  North 
Dakota  program,  OSM  found 
deficiencies  relating  to  the  imposition  of 
civil  and/or  criminal  penalties  on 
individual  officers,  agents,  and  directors 
of  a  corporation  where  the  corporation 
committed  a  violation  of  the  coal 
exploration  program.  A  required 
amendment  was  consequently  codified 
at  30  CFR  934.16(y)  (57  FR  807,  827; 
January  9, 1992),  and  was  subsequently 
modified  (59  FR  37423,  37432;  July  22, 
1994).  The  modified  required 
amendment,  codified  at  30  CFR 
934.16(y).  required  North  Dakota  to 
amend  NDCC  38-12.1-08  to  specifically 
address  the  circumstances  under  which 
a  corporate  director,  officer,  or  agent 
may  be  individually  subject  to  civil  or 
criminal  penalties  in  connection  with  a 
violation  committed  by  a  corporate 
permittee.  North  Dakota  was  also 
required  to  submit  proposed  revisions 
in  NDCC  38-12.1-08  to  provide  that  (in 
addition  to  violations)  failure  or  refusal 
to  comply  with  the  orders  listed  in 
section  518(0  of  SMCRA  and  issued  by 
the  North  Dakota  Industrial  Commission 
serve  as  an  additional  basis  for  the 
imposition  of  individual  civil  and 
criminal  penalties  upon  corporate 
officers,  directors,  and  agents. 


North  Dakota  proposed  in  this 
amendment  to  add  a  new  provision  at 
NDCC  38-12.1-08(3)  stating  that: 

Any  corporation  or  any  person  who 
controls  the  activity  of  a  corporation  who 
violates  this  chapter  or  any  permit  condition 
or  rule  implementing  this  chapter  [NDCC 
Chapter  38-12. ll  is  subject  to  a  civil  penalty 
not  to  exceed  five  thousand  dollars  per  day 
of  such  violation. 

In  addition,  North  Dakota  re-proposed 
the  revisions  to  NDCC  38-12.1-08(1) 
and  (2)  that  were  not  approved  in  the 
July  22, 1994,  rulemaking.  In  its  August 
28, 1995,  letter  (administrative  record 
No.  ND-W-12)  identifying  concerns  to 
this  amendment,  OSM  found  that  the 
proposed  new  provision  at  NDCC  38- 
12.1-08(3)  essentially  repeated  the 
provision  of  NDCC  38-12.1-08(1)  and 
did  not  clarify  that  individuals  (officers, 
directors,  and  agents  of  corporate 
permittees)  may  be  subject  to  penalties 
where  the  corporation,  as  opposed  to 
the  individual,  commits  a  violation.  In 
its  October  19, 1995,  response 
(administrative  record  No.  ND-W-14), 
North  Dakota  argued  that  State  law  a 
NDCC  12.1-03-03  (as  well  as  NDCC  38- 
12.1-08(3),  does  subject  directors, 
officers,  and  agents  to  civil  and  criminal 
penalties  even  though  it  is  the 
corporation,  not  the  individuals,  that 
committed  a  violation. 

A.  Criminal  Penalties 

With  regard  to  the  criminal  penalties. 
North  Dakota  also  referred  to  the 
provisions  of  NDCC  12.1-03-03  in  its 
October  19, 1995  letter.  NDCC  12.1-03- 
03  provides: 

12.1-03-03    Individual 
accountability  for  conduct  on  behalf  of 
organizations 

1.  A  person  is  legally  accountable  for 
any  conduct  he  performs  or  causes  to  be 
performed  in  the  name  of  the 
organization  or  in  its  behalf  to  the  same 
extent  as  if  the  conduct  were  performed 
in  his  owrn  name  or  on  his  behalf. 

2.  Except  as  otherwise  expressly 
provided,  whenever  a  duty  to  act  is 
imposed  upon  an  organization  by  a 
statute  or  regulation  thereimder,  any 
agent  of  the  organization  having  primary 
responsibihty  for  the  subject  matter  of 
the  duty  is  legally  accountable  for  an 
omission  to  perform  the  required  act  to 
the  same  extent  as  if  the  duty  were 
imposed  directly  upon  himself. 

The  terms  "agent"  and 
"organization,"  as  used  in  NDCC  12.1- 
03-03(2),  are  defined  at  NDCC  12.1-03- 
04(1)  as  follows: 

In  this  chapter:  (a)  "Agent"  means  any 
partner,  directtw,  ofBcer,  governor,  manager, 
servant,  employee,  or  other  jjerson 
authorized  to  act  in  behalf  of  an  organization, 
(b)  "Organization"  means  any  legal  entity. 


whether  or  not  organized  as  a  corporation, 
limited  liability  company,  or  unincorporated 
association,  but  does  not  include  an  entity 
organized  as  or  by  a  governmental  agency  for 
the  execution  of  a  governmental  program. 

Since  "organization"  includes 
corporations,  and  "agent"  includes 
officers  and  directors  of  corporations, 
NDCC  12.1-03-03(1)  would,  when  a 
corporation  commits  a  violation,  subject 
the  officers,  directors,  and  agents  of  the 
corporation  to  the  same  criminal 
penalties  as  the  corporation,  provided 
the  individuals  had  "performed"  or 
"caused  to  be  performed"  the  conduct. 
OSM  finds  no  substantive  differences 
between  the  NDCC  12.1-03-03(1) 
phrase  "performs  or  causes  to  be 
performed"  and  the  SMCRA  518(f) 
phrase  "authorized,  ordered,  or  carried 
out"  identifying  the  applicable  conduct. 

NDCC  12.1-03-03(2)  would  subject 
the  individuals  to  the  same  criminal 
penalties  as  the  corporation  in  the  case 
of  a  failiu«  or  refusal  to  act  if  the 
individual  had  "primary  responsibility" 
for  that  duty.  North  Dakota  pointed  out 
in  its  October  19, 1995,  letter  that  NDCC 
38.12-1-04(3)  authorizes  the  Industrial 
Commission  of  North  Dakota  to 
promulgate  and  enforce  orders,  and  that 
a  failure  or  refusal  to  comply  with  all 
types  of  such  orders  would  also 
constitute  a  violation  of  "this  chapter." 
as  used  in  NDCC  38-12.1-08. 

North  Dakota's  proposed  addition  of 
the  phrase  "or  willfully"  to  subsection 
(2)  of  NDCC  38-12.1-08  would  extend 
individual  criminal  penalties  to  cases 
where  the  individual's  conduct  is 
wrillful  or  knowing,  rather  than  simply 
"knovkringly,"  as  the  statute  previously 
read.  For  a  discussion  of  North  Dakota's 
definitions  of  "knowing"  and  "willful," 
see  59  FR  37423,  37428-37429;  July  22, 
1994.  North  Dakota's  provision,  as 
proposed,  and  as  pointed  out  in  its 
October  19, 1995,  letter,  would  also 
subject  individuals  (whether  or  not 
corporate  officers  acting  for  a 
corporation)  to  criminal  penalties  for 
knowingly  reporting  false  information. 
North  Dakota's  existing  provision  at 
NDCC  38-12.1-08(2),  and  the  re- 
proposed  revision  to  it.  when  read  in 
conjunction  with  the  newly  proposed 
provisions  at  NDCC  Chapter  12.1-03, 
provide  for  individual  criminal 
penalties  against  corporate  officers  in  all 
of  the  situation  in  which  individual 
criminal  penalties  are  authorized  under 
SMCRA  Section  518(f).  Since  failure  or 
refiisal  to  comply  with  any  order  of  the 
Commission  would  be  included  as  a 
violation,  without  the  few  exceptions 
granted  in  SMCRA  Section  518(e)  and 
(f),  individuals  might  be  subject  to        ~~ 
penalties  for  still  more  actions  or 
omission  than  required  by  SMCRA 
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Section  518,  and  therefore  North 
Dakota's  statute  is  no  less  stringent  than 
SMCRA.  In  addition,  individuals  would 
be  subject  to  criminal  penalties  for 
knowingly  reporting  false  infonnation 
in  all  of  the  situations  in  which 
individuals  are  subjected  to  such 
criminal  penalties  under  SMCRA 
Section  518(g). 

B.  Civil  Penalties 

North  Dakota's  proposed  new 
paragraph  at  NDCC  38-12.1-08(3), 
while  similar  to  the  first  paragraph, 
NDCC  38-12.1-08(1),  goes  beyond  it  in 
that  it  applies  to  "Any  corporation  or 
any  person  who  controls  the  activity  of 
a  corporation  who  violates  this 
chapter."  Tha  corporation  or  person's 
conduct  need  not  be  willful  or  knowing. 
The  term,  "any  person,"  refers  to  a 
"director,  officer,  or  agent  or  a  corporate 
permittee"  and  is  intended  by  the  State 
to  be  broader  in  its  coverage  than  simply 
attempting  to  list  the  position  of 
everyone  to  whom  the  paragraph  might 
apply  (7/8, 9/98  telephone 
conversations,  administrative  record  No. 
ND-W-22). 

To  make  North  Dakota  regulations 
consistent  with  the  North  Dakota 
statute,  in  a  August  1, 1997  revision. 
North  Dakota  changed  "willfully  and 
knowingly"  to  "willfully  or  knowingly", 
thereby  strengthening  the  scienter 
requirement  so  that  it  could  apply  to 
more  cases  than  those  in  SMCRA  or  the 
Federal  regulations. 

Based  on  the  above  discussion,  the 
Director  finds  that  North  Dakota's 
proposed  statutory  revisions  at  NDCC 
38-12.1-08  to  be  no  less  stringent  than 
SMCRA  Section  518(f)  and  (g).  and  is 
approving  the  proposed  revisions  and 
additions.  The  Director  also  finds  that 
the  approval  of  this  amendment  satisfies 
both  parts  of  the  required  amendment  at 
30  CFR  934.16(y).  Therefore,  he  is 
removing  that  required  amendment. 

3.  NDAC  43-02-01:  Coal  Exploration. 
Individual  Civil  Penalties,  Regulatory 
Provisions  (SMCRA  518(f)) 

In  a  previous  review  of  the  North 
Dakota  coal  exploration  program  and 
proposed  amendments  to  that  program, 
OSM  foimd  that  the  program  lacked 
regulations  imposing  civil  and/or 
criminal  penalties  on  individual  officers 
of  a  corporation  when  the  corporation 
commits  a  violation  of  the  coal 
exploration  program  (59  PR  37423, 
37428-37429;  July  22,  1994).  A 
requirement  for  North  Dakota  to  amend 
the  program  was  codified  at  30  CFR 
934.16(z)  (59  FR  37423.  37432;  July  22, 
1994),  which  required  revision  of  NDAC 
43-02-01-05  to  specifically  address  the 
circumstances  under  which  a  corporate 


director,  officer,  or  agent  maybe 
individually  subject  to  civil  or  criminal 
penalties  in  connection  with  a  violation 
committed  by  a  corporation.  In  response 
to  this  amendment  requirement,  North 
Dakota  in  its  October  19,  1995  letter, 
and  as  modified  in  its  August  1, 1997 
letter,  proposed  the  follovwng  addition 
to  its  regulations  at  NDAC  43-02-01: 

(1)  Whenever  a  corporate  permittee 
violates  a  condition  of  a  permit,  or  any  other 
rule  or  regulation  imposed  under  this  chapter 
and  NDCC  38-12.1,  or  fails  or  refuses  to 
comply  with  an  order  issued  by  the 
conunission  pursuant  to  NDCC  38-12.1- 
04(3),  or  any  order  incorporated  in  a  final 
decision  issued  by  the  conunission,  except  an 
order  incorporated  in  a  decision  requiring  the 
payment  of  a  penalty,  any  director,  officer,  or 
agent  of  such  corporation  who  willfully  or 
kJnowingly  authorized  or  carried  out  such 
violation,  failure,  or  refusal  shall  be  held 
accountable,  and  the  conunission  shall 
enforce  the  civil  and  criminal  penalties 
provided  against  the  corporation  and  the 
corporate  directors,  officers,  and  agents  when 
the  corporation  commits  such  violation, 
failure,  or  refusal,  as  provided  by  law. 

(2)  A  civil  penalty  may  be  assessed  by  the 
commission  as  authorized  by  NDCC  38-12.1- 
08  only  after  the  person  or  persons  have  been 
given  an  opp)ortunity  for  public  hearing 
pursuant  to  the  procedures  specified  in 
NDCC  Ch.  28-32. 

(3)  Any  civil  penalties  assessed  may  be 
recovered  by  the  conunission  in  a  civil  action 
in  the  North  Dakota  district  court  for  the 
county  in  which  the  violation  occurred  or  in 
which  the  party  assessed  has  his  or  her 
residence  or  principal  office  in  the  state. 

Proposed  paragraph  (1)  of  NDAC  43- 
02-01  tracks  the  language  of  SMCRA 
518(f).  The  proposal  would  specify  that 
all  violations  of  the  coal  exploration 
program  are  (in  the  defined 
circumstances)  subject  to  individual 
penalties;  in  SMCRA  518(f),  it  states  that 
"Whenever  a  corporate  permittee 
violates  a  condition  of  a  permit  *  *  *." 
In  addition,  the  proposed  North  Dakota 
regulation  states  that  the  corporate 
officers  "shall  be  held  accountable," 
and  therefore  individually  liable  for 
criminal  and  civil  penalties.  Moreover, 
the  proposed  regulatory  language 
further  states  that  the  Commission  shall 
enforce  the  program's  civil  and  criminal 
penalties  against  both  the  corporation 
and  the  corporate  officers. 

Regarding  failures  or  refusals  to 
comply,  the  proposed  language  specifies 
that  all  corporate  officers  who  willfully 
or  knowingly  authorized  or  carried  out 
the  failure  or  refusal  shall  be  held 
accoiuitable,  not  only  those  corporate 
officer(s)  with  "primary  responsibility" 
for  that  aspect  of  the  operation;  this 
language  extends  the  reach  to  corporate 
officers  subject  to  individual  penalties 
for  failure  or  refusal  to  comply  to  the 
same  degree  provided  vinder  SMCRA 


Sections  518(e)  and  (f).  The  proposed 
regulatory  language  also  exempts  from 
individual  penalties  failure  or  refusal  to 
comply  with  orders  incorporated  in 
decisions  requiring  the  payment  of  a 
penalty,  as  do  SMCRA  518(e)  and  (f). 
The  proposed  North  Dakota  regulatory 
language  also  specifically  addresses  the 
circumstances  imder  which  a  corporate 
director,  officer,  or  agent  may  be 
individually  subject  to  civil  or  criminal 
penalties  in  connection  with  a  violation, 
failure,  or  refusal  committed  by  a  ■ 
corporation. 

Proposed  paragraph  (2)  of  NDAC  43- 
02-01  is  substantively  the  same  as  the 
first  sentence  of  SMCRA  518(b),  and 
thus  provides  for  the  same  due  process 
appeals  for  individual  civil  penalties  as 
does  SMCRA  518(f)  (by  referencing 
518(b)). 

Proposed  paragraph  (3)  of  NDAC  43- 
02-01  provides  for  die  recovery  of 
individual  civil  penalties  through  civil 
actions,  to  the  same  extent  as  SMCRA 
518(d). 

Based  on  the  above  discussion,  the 
Director  finds  the  proposed  rules  at 
NDAC  43-02-01  (1)  through  (3)  to  be  no 
less  stringent  than  SMCRA  Sections 
518(b),  (d),  (e),  and  (f)  regarding 
authorization  for  and  procedures  for 
individual  civil  and  criminal  penalties. 
The  approval  of  this  proposal  would 
also  satisfy  the  required  program 
amendment  codified  at  30  CFR 
934.16(z)  (59  FR  37423,  37432;  July  22, 
1994).  The  Director  is  therefore 
removing  this  required  program 
amendment. 

IV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment  in  the  May  2, 
1995  Federal  Register  (60  FR  21484; 
administrative  record  No.  ND  W-04), 
the  November  9, 1995  Federal  Register 
(69  FR  56549;  administrative  record  No. 
ND-W-16),  and  the  September  4, 1997, 
Federal  Register  (62  FR  46695; 
administrative  record  No.  ND-W-19), 
but  no  comments  were  received. 

2.  Federal  Agency  Comments 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  North  Dakota 
program  and  in  the  proposed 
amendment  in  an  April  20, 1995,  letter 
(administrative  record  No.  ND-W-03),  a 


Federal  Register/Vol.  63.  No.  179 /Wednesday,  September  16,  1998/Rules  and  Regulations     49433 


November  9, 1995  Federal  Register 
notice  (60  FR  56549;  administrative 
record  No.  ND-W-16),  and  a  September 
4, 1997  Federal  Register  notice  (62  FR 
46695;  administrative  record  No.  ND- 
WS-19). 

The  Agricultural  Research  Service  of 
the  U.S.  Department  of  Agriculture 
responded  on  May  5, 1995  that  it  had 
no  comment  or  additions  to  the 
amendment  (administrative  record  No. 
ND-W-05). 

The  U.S.  Army  Corps  of  Engineers 
responded  on  May  9, 1995  that  it 
"found  the  changes  to  be  satisfactory  to 
our  agency"  (administrative  record  No. 
ND-W-07). 

The  Buireau  of  Indian  Affairs 
responded  on  May  12, 1995  that  "(wje 
have  no  objections  to  the  amendment 
because  it  does  not  affect  Indian  Lands" 
(administrative  record  No.  NI>-W-08). 

Rural  Economic  and  Community 
Development  of  the  U.S.  Department  of 
Agriculture  responded  on  May  23, 1995 
that  it  had  no  comment  (administrative 
record  No.  ND-W-09). 

The  Mine  Safety  and  Health 
Administration  (MSHA)  of  the  U.S. 
Department  of  Labor  responded  on  Jime 
2. 1995  that  the  amendment  "appears 
not  to  conflict  with  any  MSHA 
regulations"  (administrative  record  No. 
ND-W-lD). 

•  3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Qean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  that  North 
Dakota  proposed  to  make  in  its 
amendment  pertain  to  air  or  water 
quality  standards.  However.  OSM 
requested  EPA's  comments  on  April  20, 
1995  (administrative  record  No.  NDW- 
03  writh  the  proposed  amendment 
(administrative  record  No.  ND  W-01). 
EPA  did  not  respond  to  OSM's  request. 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP 
(administrative  record  No.  ND  W-03). 
Neither  the  SHPO  nor  Uie  ACHP 
responded  to  OSM's  request. 

V.  Director's  Decision 

Based  on  the  aforementioned 
findings,  the  Director  approves  the 


proposed  amendment  as  submitted  on 
April  12, 1995,  Euid  as  supplemented 
with  additional  explanatory  information 
and  regulations  on  October  19, 1995, 
and  August  1, 1997,  as  discussed  in: 

Finding  No.  1,  NDCC  38-14.1-37(4), 
the  statute  that  specifies  that  imder 
certain  circumstances  a  coal  mine 
operator  who  received  assistance  for 
permitting  or  training  reimburse  the 
State  of  North  Dakota  for  the  costs  of 
that  assistance; 

Finding  No.  2,  NDCC  38-12.1-08.  the 
statute  in  which  is  added  the  term,  "or 
wrillfuUy"  to  its  existing  language,  "who 
knowingly  violates  this  chapter,  or  any 
permit  condition  or  regulation 
implementing  this  chapter,"  and 
references  NDCC  12.1-03-03,  which 
makes  a  person  legally  accountable  for 
any  conduct  he  performs  or  causes  to  be 
performed  in  the  name  of  an 
organization  or  in  its  behalf  to  the  same 
extent  as  if  the  conduct  were  performed 
in  his  own  name  or  his  behalf;"  and 

Finding  No.  3,  NDAC  43-02-01,  the 
regulation  imposing  individual  civil  and 
criminal  penalties  on  individual  officers 
of  a  corporation  when  the  corporation 
commits  a  violation  of  the  coal 
e3q>loration  program. 

The  Federal  i«gidations  at  30  CFR 
Part  934,  codifying  decisions  concerning 
the  North  Dakota  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encoiu'age  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
Section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  Section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  s]}ecific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h){10), 


decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  writh  SMCRA  and 
its  implementing  Federal  regidations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

An  environmental  impact  statement  is 
not  required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
infonnation  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  vrill  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subject!  in  30  CFR  Part  934 

Intergovernmental  relations.  Surface 
mining,  Underground  mining 

Dated:  September  1, 1998. 

Richard  J.  Seibel, 

Regional  Director,  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Tide  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 
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PART  934— NORTH  DAKOTA 


2.  Section  934.15  is  amended,  as 
depicted  in  the  table  below,  by  adding 
1 .  The  authority  citation  for  Part  934       g  ^ew  entry  in  chronological  order  by 
continues  to  read  as  follows:  "Date  of  Final  Pubhcation"  to  read  as 

Authority:  30  U.S.C.  1201  et  seq.  follows: 


§934.15    Approval  of  North  Dakota 
regulatory  program  amendments. 

•        •        *        •        • 


Original  amendment  sut>mission 
date 


Date  of  final  publication 


Citation/description 


April  12,  1995  September  16,  1998 


Statute:  NDCC  38-14.1-37(4);  NDCC  38-12.1-08;  Rule:  NDAC  4S- 
02-01. 


3.  Section  934.16  is  amended  by 
removing  and  reserving  paragraphs  (y) 
and  (z). 

(FR  Doc.  99-24781  Filed  9-15-98;  8:45  am] 

WLUNO  CODE  4310-«S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  122-4078C;  FRL-616a-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Pennsylvania; 
Interim  Final  Determination  that 
Pennsylvania  Continues  to  Correct  the 
Deficiencies  of  its  Enhanced  IM  SIP 
Revision 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  Elsewhere  in  today's  Federal 
Register,  EPA  has  published  a  direct 
final  rule  granting  full  conditional 
approval  of  the  Commonwealth  of 
Pennsylvania's  enhanced  motor  vehicle 
inspection  and  maintenance  (I/M) 
program,  under  section  348  of  the 
National  Highway  System  Designation 
Act  of  1995  (NHSDA)  and  section  110 
of  the  Clean  Air  Act  (CAA).  Based  on 
the  approval,  EPA  is  making  an  interim 
final  determination,  by  this  action,  that 
the  Commonwealth  has  continued  to 
correct  the  deficiency  prompting  the 
original  disapproval  of  the  Pennsylvania 
enhanced  I/M  SIP  revision.  This  action 
will  defer  the  application  of  the  o^set 
sanction  which  would  have  been 
implemented  on  August  29, 1998,  and 
defers  the  future  application  of  the 
highway  sanction.  Although  this  action 
is  effective  upon  publication,  EPA  will 
take  comment  on  this  interim  final 
determination  as  well  as  EPA's  approval 
of  the  Commonwealth's  submittal.  EPA 
will  publish  a  final  action  taking  into 
consideration  any  comments  received 
on  EPA's  direct  final  rule  and  this 
interim  final  action. 


DATES:  Effective  dates  September  16, 
1998. 

COMMENTS:  Comments  must  be  received 
by  October  16, 1998. 

ADDRESSES:  Comments  should  be 
mailed  to  Marcia  Spink,  Associate 
Director,  Office  of  Air  Programs,  Mail 
code  3AP20,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street— 14th 
Floor,  Philadelphia,  Pennsylvania 
19103;  and  at  the  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  (Juality,  P.O. 
Box  8468, 400  Market  Street,  Harrisburg, 
Pennsylvania  17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rehn,  (215)  814-2176,  at  the  EPA 
Region  III  address  above;  or  via  e-mail 
at  rehn.brian@epa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  be  submitted  in 
writing  to  the  EPA  Region  HI  address 
above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pennsylvania's  March  1996  I/M  SIP 
Revision  Approval  Status 

By  means  of  an  April  13, 1995  letter, 
EPA  notified  Pennsylvania  that  the 
conditional  approval  of  the 
Pennsylvania  enhanced  I/M  SIP 
revision,  approved  in  August  of  1994, 
had  been  converted  to  a  disapproval  (60 
FR  47084).  The  letter  triggered  the  18- 
month  time  clock  for  the  mandatory 
application  of  sanctions  under  section 
1 79(a)  of  the  CAA.  That  1 8-month 
sanctions  clock  expired  on  October  13, 
1996.  On  March  22,  1996,  the 
Commonwealth  of  Pennsylvania 
submitted  an  enhanced  I/M  SIP  revision 
to  EPA,  requesting  action  imder  the 
NHSDA  of  1995  and  the  CAA.  On  June 
27, 1996  and  July  29, 1996,  supplements 


to  the  March  22, 1996  SIP  revision  were 
officially  submitted  to  EPA. 

On  October  3, 1996,  EPA  proposed  in 
the  Federal  Register  (61  FR  51598) 
conditional  approval,  on  an  interim 
basis  for  an  18-month  period,  of  a  SIP 
submitted  by  the  Commonwealth  in 
March  1996.  That  proposed  SIP 
approval  was  granted  imder  authority  of 
the  National  Highway  Systems 
Designation  Act  of  1995  (NHSDA)  and 
the  Clean  Air  Act  (CAA).  EPA 
simultaneously  issued  an  interim  final 
determination  action  in  the  Federal 
Register  (61  FR  51598),  which  deferred 
the  imposition  of  the  2:1  offset  sanction 
upon  new  or  modified  sources  seeking 
permits  under  section  173  of  the  CAA. 
The  2:1  offsets  sanction  would 
otherwise  have  been  automatically 
imposed  upon  Pennsylvania  on  October 
13, 1996.  Since  EPA  had  received  a  SIP 
submittal  from  the  Commonwealth  of 
Pennsylvania  for  its  enhanced  I/M 
program  in  March  of  1996,  and  since 
EPA  proposed  approval  of  that  SIP 
revision  on  October  3, 1996,  EPA 
believed  the  October  3, 1996  interim 
final  determination  to  defer  sanctions 
was  justified.  EPA  concluded  at  that 
time  that  it  was  more  than  likely  than 
not  that  Pennsylvania  had  corrected  the 
deficiency  which  had  initiated  the 
sanctions  clock,  and  therefore,  did  not 
believe  sanctions  were  warranted 
simply  because  EPA  had  insufficient 
time  to  complete  its  final  rulemaking 
action  to  approve  the  CommonwealUi's 
March  1996  I/M  program  SIP  revision. 
On  January  28,  1997,  EPA  issued  in  the 
Federal  Register,  final  interim 
conditional  approval  of  the 
Commonwealth's  March  1996  SIP 
revision  (62  FR  4004). 

On  November  13, 1997,  February  24, 
1998,  and  August  21, 1998, 
Pennsylvania  submitted  formal 
revisions  to  its  enhanced  I/M  program 
SIP.  The  purpose  of  these  SIP  revisions 
was  to  remedy  deficiencies  identified  by 
EPA  in  its  January  28, 1997  (62  FR  4004) 
interim  conditional  approval  of 
Pennsylvania's  enhanced  I/M  program 
SIP.  It  also  served  to  transmit 
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Pennsylvania's  demonstration  of  the 
effectiveness  of  its  decentralized  testing 
program  (compared  to  a  centralized 
program]  in  achieving  the  emissions 
reductions  credits  claimed  by 
Pennsylvania  in  its  SIP,  required  under 
section  348  of  the  National  Highway 
Systems  Designation  Act. 

On  August  11, 1998,  EPA  signed  a 
direct  final  rulemaking  action  to 
approve  the  Commonwealth's 
November  1997  and  February  1998  SIP 
revisions,  which  addressed  several  of 
the  deficiencies  identified  by  EPA  in  its 
January  28, 1997  (62  FR  51638)  interim 
conditional  approval  of  the 
Commonwealth's  enhanced  I/M  SIP. 

EPA's  Current  Rulemaking  Actions 

In  the  Final  Rules  section  of  today's 
Federal  Register,  EPA  has  taken  direct 
final  rulemaking  action  to  approve  the 
Commonwealth's  NHSDA  network 
effectiveness  demonstration,  and  to 
approve  the  Commonwealth's  SIP 
revisions  submitted  to  remedy  the 
deficiencies  identified  by  EPA  in  its 
January  28, 1997  interim  conditional 
approval  (61  FR  51638).  EPA 
simultaneously  issued,  in  the  Proposed 
Rules  section  of  today's  Federal 
Register,  a  document  proposing  to  take 
the  same  action  upon  the 
Commonwealth's  SIP  revision  in  the 
event  EPA  receives  adverse  comments 
on  the  direct  final  rule. 

EPA  believes  that,  as  a  result  of 
today's  related  rulemaking  actions,  that 
it  is  more  likely  than  not  diat  the  March 
22, 1996  enhanced  I/M  SIP  revision,  as 
supplemented  on  June  27, 1996,  July  29, 

1996,  November  1, 1996,  November  13, 

1997,  February  24, 1998,  and  August  21, 
1998  (hereafter  referred  to  as  "the  I/M 
SIP  revision"),  continues  to  remedy  the 
SIP  deficiency  triggering  the  sanctions 
clock  for  the  duration  of  EPA's 
rulemaking  process  on  this  I/M  SIP 
revision.  This  interim  determination 
will  not  halt  or  reset  the  sanctions 
deadline,  but  will  continue  to  defer  the 
implementation  of  sanctions  until 
either:  EPA's  January  28, 1998 
conditional  approval  is  converted  to  a 
disapproval,  or  the  Commonwealth's 
enhanced  I/M  SIP  is  fully  approved. 

Today  EPA  is  also  providing  the 
public  with  an  opportunity  to  comment 
on  this  interim  final  determination.  If, 
based  on  any  comments  received  by 
EPA  upon  this  interim  final 
determination  action  and  any  comments 
on  EPA's  approval  of  the 
Commonwealth's  I/M  SIP  revision,  EPA 
determines  that  the  SIP  revision  is  not 
approvable  and  this  final  action  was 
inappropriate,  EPA  will  take  further 
action  to  disapprove  the 
Commonwealth's  I/M  SIP  revision.  If 


EPA's  approval  of  the  Pennsylvania  I/M 
SIP  revision  is  not  finalized,  then 
sanctions  would  be  applied  as  required 
under  section  179(a)  of  the  CAA  and  40 
CFR  52.31. 

II.  EPA  Action 

Based  on  the  approval  set  forth 
elsewhere  in  today's  Federal  Register, 
EPA  believes  that  it  is  more  likely  than 
not  that  the  Commonwealth  has 
corrected  the  deficiencies  that  prompted 
the  original  disapproval  of  the 
Pennsylvania  enhanced  I/M  SIP  for 
which  the  April  13,  1995  finding  of 
failure  to  submit  was  issued.  Therefore, 
EPA  concludes  that  sanctions  should 
continue  to  be  stayed  for  the  duration  of 
Pennsylvania's  conditional  SIP 
approval. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allouring  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  envirotunental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

III.  Administrative  Requirements 

Because  EPA  has  preliminarily 
determined  that  the  March  22, 1996 
Pennsylvania  I/M  SIP  revision  is 
conditionally  approvable,  relief  from 
future  sanctions  should  be  provided  as 
quickly  as  possible.  Therefore,  EPA  is 
invoking  the  good  cause  exception 
under  the  Administrative  Procedure  Act 
(APA)  in  not  providing  an  opportunity 
for  comment  before  this  action  takes 
effect.'  5  U.S.C.  553(b)(B).  The  EPA 
believes  that  notice-and-comment 
rulemaking  before  the  effective  date  of 
this  action  is  impracticable  and  contrary 
to  the  public  interest.  The  EPA  has 
reviewed  the  Commonwealth's  March 
1996  I/M  SIP  revision  (including  all 
subsequent  SIP  revisions).  Through  this 
interim  final  determination  action,  the 
Agency  believes  that  it  is  more  likely 
than  not  that  the  Commonwealth  has 
continued  to  correct  the  deficiency  for 
which  the  sanctions  clock  was  started 
(i.e.,  failure  on  the  part  of  the 
Commonwealth's  to  have  an  approved 
enhanced  I/M  SIP  under  sections  182 
and  184  of  the  Clean  Air  Act). 

Therefore,  it  is  not  in  the  public 
interest  to  initially  apply  sanctions 
when  the  Commonwealth  has  most 
likely  corrected  the  deficiency  that 
triggered  the  sanctions  clock.  Moreover, 
it  would  be  impracticable  to  go  through 


'  As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
conunent  on  EPA's  determination  after  the  effective 
date  and  EPA  will  consider  any  comments  received 
in  determining  whether  to  reverse  such  action. 


notice-and-comment  rulemaking  on  a 
finding  that  the  Commonwealth  has 
corrected  the  deficiency  prior  to  the 
rulemaking  approving  the 
Commonwealth's  enhanced  I/M  SIP 
revision.  Therefore,  EPA  believes  that  it 
is  necessary  to  use  the  interim  final 
rulemaking  process  to  defer  sanctions 
while  EPA  completes  its  rulemaking 
process  on  the  approvability  of  the 
Commonwealth's  I/M  SIP  revision.  In 
jaddition,  EPA  is  invoking  the  good 
jcause  exception  to  the  30-day  notice 
jrequirement  of  the  APA  because  the 
J  purpose  of  this  notice  is  to  relieve  a 
restriction.  See  5  U.S.C.  553(d)(1). 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review.  The  final 
rule  is  not  subject  to  E.0. 13045, 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  imder 
E.O.  12866. 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  imfimded 
mandates." 

Today's  nUe  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
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imposes  substantial  direct  compliance 
costs  on  those  commimities.  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  iHandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  representatives 
of  Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
afiiect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Ahematively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  EPA's  approval  action 
today  maintains  conditional  approval 
status,  granted  by  EPA  in  January  1997. 
Approval  of  a  SIP  submittal  under 
section  110  and  subchapter  I,  part  D  of 
the  CAA  does  not  create  any  new 
requirements  but  simply  approves 
requirements  that  a  state  is  already 
imposing.  Therefore,  because  the  federal 
SIP  approval  does  not  impose  any  new 
requirements,  EPA  certifies  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  federal-state 
relationship  under  the  CAA^  preparation 
of  a  flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  (Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2)). 

E.  Unfunded  ^4andates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 


prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  estabhsh  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uiiiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  vdll  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

G.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  direct  final  approval  action  for 
Pennsylvaaia's  enhanced  I/M  SIP 
revision  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  November  16, 
1998.  FiUng  a  petition  for 
reconsideration  by  the  Administrator  of 
this  interim  final  determination  does 
not  affect  the  finality  of  this  rule 
pertaining  to  the  Pennsylvania 
enhanced  I/M  SIP  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 


or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  §§  7401-7671q.      • 

Dated:  August  28, 1998. 
Thomas  C  Voltaggio, 
Acting  Regional  Administrator,  Region  HI. 
[FR  Doc.  98-24731  Filed  9-15-98;  8:45  am] 
BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  122-4078a:  FRL-616(V-6] 

Approval  and  Promulgation  of  Air 
Quality  hnplefnentation  Plans; 
Commonwealth  of  Pennsylvania; 
Enhanced  Motor  Vehicle  Inspection 
and  Maintenance  Program 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  action  approves  an 
August  21. 1998  State  Implementation 
Plan  (SIP)  revision  submitted  by  the 
Commonwealth  of  Pennsylvania  to 
supplement  its  enhanced  motor  vehicle 
emissions  inspection  and  maintenance 
(I/M)  program  SIP.  The  August  21, 1998 
SIP  revision  submittal  addresses  the 
seven  remaining  minor,  or  de  minimus, 
deficiencies  cited  in  EPA's  January  28, 
1997  conditional  interim  approval  of 
Peimsylvania's  enhanced  I/M  program. 
In  addition.  Pennsylvania  submitted  a 
demonstration  of  the  effectiveness  of  its 
decentralized  network  required  imder 
the  National  Highway  Systems 
Designation  Act  of  1995  (NHSDA).  The 
intended  effect  of  this  action  is  to 
remove  all  remaining  de  minimus 
conditions  imposed  by  EPA  in  its 
January  28. 1997  conditional  interim 
approval  of  Peimsylvania's  March  1996 
enhanced  I/M  SIP  revision,  and  to 
approve  the  Commonwealth's 
decentralized  network  effectiveness 
demonstration.  EPA  is  hereby  removing 
the  interim  approval  status  of  the 
Commonwealth's  I/M  SIP,  granted 
under  the  NHSDA.  However,  as 
Pennsylvania  must  still  provide  s^tecific 
information  related  to  one  condition  of 
the  January  28, 1997  approval  of  it4 
enhanced  I/M  program,  the 
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Commonwealth's  enhanced  I/M  SIP 
remains  conditionally  approved  under 
the  Clean  Air  Act. 

DATES:  This  direct  final  rule  is  effective 
on  November  16,  1998,  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  October  16, 1998.  If 
adverse  comment  is  received.  EPA  will 
pubUsh  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  should  be 
mailed  to  Marcia  Spink,  Associate 
Director,  Office  of  Air  Programs, 
Mailcode  3AP20,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Permsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  pubhc 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street— 14th 
Floor,  Philadelphia,  Pennsylvania 
19103;  and  at  the  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  QuaUty,  P.O. 
Box  8468,  400  Market  Street,  Harrisburg, 
Permsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rehn,  (215)  814-2176,  or  by  e- 
mail  at  rehn.brian@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  January  28,  1997,  EPA  published 
in  the  Federal  Register  a  final 
rulemaking  action  (62  FR  4004)  granting 
conditional  interim  approval  to 
Pennsylvania's  enhanced  I/M  program 
SIP  revision,  submitted  March  22, 1996, 
under  the  authority  of  both  the  NHSDA 
and  the  Clean  Air  Act  as  amended  in 
1990.  The  NHSDA  established  key 
changes  to  previous  EPA  I/M 
requirements.  Under  the  NHSDA.  EPA 
could  not  disapprove,  or  automatically 
discount  the  effectiveness  of,  a  state's  1/ 
M  program  solely  because  it  utilized  a 
decentralized  testing  network.  Instead, 
on  the  basis  of  a  "good  faith  estimate" 
by  a  state,  the  NHSDA  allowed  for 
presmnptive  equivalency  of  such 
decentralized  networks  to  the 
benchmark  of  centralized  programs. 
Under  section  348  of  the  NHSDA,  EPA 
was  required  to  grant  "interim" 
approval  to  such  decentralized 
programs,  for  an  18-month  period,  at  the 
end  of  which  each  affected  state  must 
submit  an  evaluation  of  the  actual 
effectiveness  of  the  enhanced  program. 
In  Pennsylvania's  case,  EPA  granted 
interim  approval  of  the  enhanced  I/M 
program  SIP,  pursuant  to  Section  348  of 
the  NHSDA,  but  also  conditioned 
approval  of  that  SIP  upon  the 


satisfaction  of  five  major  deficiencies 
and  foiuteen  de  minimus  deficiencies. 
EPA's  January  28, 1997  conditional 
interim  approval  stipulated  that  the  five 
major  conditions  must  be  corrected 
within  one  year  of  final  interim 
approval,  and  that  the  de  minimus 
conditions  be  addressed  within  eighteen 
months  of  final  interim  approval.  On 
January  9, 1998,  EPA  published  (63  FR 
1362)  a  final  rule  amending  federal  I/M 
requirements  for  ongoing  evaluation 
methodologies  for  state  I/M  programs — 
one  of  the  major  deficiencies  of 
Pennsylvania's  program  identified  by 
EPA  in  its  January  1998  interim 
conditional  approval.  EPA's  I/M 
requirements  rule  change  also  served  to 
amend  the  related  condition  of  the 
Commonwealth's  approval.  As  a  result, 
the  deadline  for  the  Commonwealth  to 
satisfy  this  condition  was  extended  from 
February  28, 1998  to  November  30, 
1998. 

Pursuant  to  EPA's  January  28, 1997 
rulemaking  action,  in  order  for  the 
Commonwealth's  SIP  to  be  eligible  for 
full  approval,  all  de  minimus  conditions 
placed  by  EPA  upon  the 
Conunonwealth's  SIP  must  be  remedied 
by  the  end  of  the  18-month  interim 
approval  period.  The  Commonwealth's 
NHSDA  program  effectiveness 
demonstration  was  due  to  be  completed 
and  submitted  to  EPA  within  the  same 
time  frame.  The  interim  approval  period 
for  Pennsylvania  expires  August  28, 
1998. 

On  September  2, 1998,  EPA  published 
a  direct  final  rulemaking  action  (DFR), 
which  is  separate  from  today's  action. 
The  purpose  of  that  rulemaking  action 
is  to  approve  two  Pennsylvania  SIP 
revisions,  which  addressed  four  major 
and  seven  de  minimus  rulemaking 
conditions  from  EPA's  January  28, 1997 
conditional  interim  approval.  EPA 
anticipates  that  the  DFR  published  on 
September  2, 1998  will  become  effective 
(barring  adverse  comment)  within  60 
days  of  its  publication  date.  The  subject 
of  today's  rulemaking  action  is  the 
Commonwealth's  August  21, 1998  SIP 
revision  which  addresses  the  remaining 
seven  de  minimus  conditions  and  the 
network  design  effectiveness 
demonstration. 

n.  Summary  of  Pennsylvania's  August 
21, 1998  SIP  Revision  Submittal 

On  August  21, 1998,  the 
Commonwealth  of  Permsylvania 
submitted  a  revision  to  its  SIP.  In 
addition,  on  August  21, 1998  the 
Commonwealth  submitted  its  I/M 
program  network  effectiveness 
demonstration.  The  SIP  revision 
submittal  also  consists  of  contractual 
materials  related  to  enhanced  I/M 


oversight  and  program  management 
services  contract.  These  include  the 
program  oversight  contract  with  the 
Commonwealth's  I/M  program  manager. 
MCI  Telecommunications  Corporation 
(MCI)  in  addition  to  portions  of  the 
Commonwealth's  request  for  proposal 
(RFP)  and  portions  of  the  contractor  and 
subcontractor  proposal  responses.  The 
SIP  submittal  also  includes  certain 
contract  exhibits,  relevant  to  the 
satisfaction  of  federal  requirements 
applicable  to  the  remaining  de  minimus 
conditions  set  forth  in  40  CFR  52.2026. 
Finally,  the  SIP  submittal  contains  some 
Pennsylvania  state  government 
procedures  and  other  miscellaneous 
forms  and  documents. 

Also  on  August  21, 1998,  the 
Commonwealth  submitted  its 
demonstration  of  the  effectiveness  of  its 
decentralized  program  network 
(pursuant  to  the  requirements  of  section 
348  of  the  NHSDA)  in  order  to  quaUfy 
for  the  full  "credits"  claimed  by 
Permsylvania  for  the  decentrahzed 
testing  format  of  its  enhanced  I/M 
program.  Such  a  demonstration  is 
required  (from  states  that  chose  to 
submit  SIPs  in  March  of  1996  to  take 
advantage  of  NHSDA  flexibility  granted 
for  decentralized  I/M  programs)  at  the 
end  of  the  18-month  NHSDA  interim 
approval  period.  The  NHSDA 
demonstration  is  to  be  based  upon  the 
results  of  data  collected  during 
operation  of  the  enhanced  I/M  program. 

The  Commonwealth's  August  21, 
1998  SIP  submittal  is  meant  to  address 
those  seven  remaining  de  minimus 
deficiencies  identified  by  EPA  in  its 
January  28, 1997  interim  conditional 
approval,  which  the  Commonwealth 
had  not  yet  addressed  in  any  other  I/M- 
related  SEP  revisions  previously 
submitted  to  EPA. 

m.  EPA's  Review  of  Pennsylvania's 
August  21. 1998  SIP  Revision  Submittal 

EPA  views  the  Commonwealth's 
Augxist  21, 1998  SIP  revision  as  a 
separate,  independent  SIP  amendment 
from  all  previous  enhanced  I/M  SIP 
revisions — including  the 
Commonwealth's  original,  March  22, 
1996  NHSDA  SIP  revision.  While 
Pennsylvania's  August  21, 1998  SIP 
revision  is  related  to  the  March  1996 
submittal,  as  well  as  to  other  later 
Permsylvania  enhanced  I/M-related  SIP 
revisions  submitted  by  the 
Commonwealth,  it  serves  to  supplement 
the  Commonwealth's  enhanced  I/M 
program  SEP — not  to  replace  it. 
Therefore,  EPA  has  placed  this  revision 
in  a  separate  rulemaJdng  docket  from  all 
previous  Pennsylvania  enhanced  I/M 
SIP  revisions,  and  EPA  is  today  acting 
CMily  upon  the  August  21,  1998  SIP 
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revision.  In  doing  so,  EPA  is  not 
reopening  its  January  27, 1997  final 
rulemaking  granting  conditional  interim 
approval  of  the  Commonwealth's 
enhanced  I/M  SIP. 

A.  National  Highway  Systems 
Designation  Act  Demonstration 

1.  Summary  of  Pennsylvania's 
Demonstration 

Pursuant  to  section  348  of  the 
NHSDA,  in  June  of  1996  Pennsylvania 
submitted  a  "good  faith  estimate"  to 
support  its  claims  for  100%  of  the  credit 
for  its  decentralized,  tes(-and-repair 
program,  when  compared  to  a 
centralized,  test-only  network.  EPA 
approved  the  Commonwealth's  "good 
faith  estimate",  under  authority  of  the 
NHSDA,  on  January  28, 1997  (62  FR 
4004).  Pennsylvania  commenced  its 
enhanced  I/M  program  in  October  of 
1997.  and  between  October  1997  to 
April  1998,  over  2,700  stations  in  the 
Pittsburgh  and  Philadelphia  areas  were 
brought  into  the  enhanced  I/M  program. 
By  the  end  of  April  of  1998, 
Pennsylvania's  operating  stations  had 
successfully  completed  approximately 
1.7  million  enhanced  emissions  tests. 

Section  348  of  the  NHSDA  required 
Pennsylvania  to  submit  a 
demonstration,  based  upon  program 
data  collected  during  the  interim 
approval  period,  to  support  its  good 
faith  estimate  and  to  demonstrate  that 
the  credits  claimed  for  the  decentralized 
program  were  appropriate.  On  August 
21,  1998,  Pennsylvania  submitted  a 
report  to  EPA,  entitled  "National 
Highway  Systems  Designation  Act  Good 
Faith  Estimate,  Description  of  Program 
Effectiveness",  that  describes  the 
Commonwealth's  efforts  to  ensure  that 
the  program  is  operating  as  effectively 
as  originally  proposed. 

Pennsylvania's  demonstration  is 
partitioned  into  three  sections.  The  first 
section  describes  the  program 
implementation  status.  The  second 
section  reiterates  the  Commonwealth's 
NHSDA  "good  faith  estimate," 
originally  submitted  to  EPA  in  June  of 
1996.  The  final  section  describes  the 
steps  Peimsylvania  has  made  to 
implement  the  commitments  made  in 
the  good  faith  estimate,  and  provides 
the  program  data  that  Pennsylvania  has 
gathered  during  the  interim  approval 
period  to  support  the  good  faith 
estimate. 

In  general,  the  Commonwealth's 
demonstration  supplies  data  to 
substantiate  its  emission  reduction 
credit  claims,  including:  an  overview  of 
number  the  stations  conducting  tests; 
information  of  individual  emissions 
inspectors;  a  comparison  of  bar-coded 


vs.  manual  VIN  entry  methods  as  a 
database  quality  assurance  measure;  a 
summary  of  the  state's  overt  and  covert 
audit  efforts;  a  summary  of  remedial 
activities  triggered  by  audits;  examples 
of  the  automated  station  record  auditing 
performed  monthly  by  the  state  and 
sorted  by  various  relevant  parameters; 
and  program  summary  data  from  the 
start-up  period  of  the  program.' 

As  described  above,  Pennsylvania's 
demonstration  contains  program 
summary  data  for  the  period  between 
October  1997  and  April  1998.  The  data 
includes  a  summary  of  test  results 
(stratified  by  vehicle  model  year)  from 
inspection  stations  in  both  program 
areas.  Specifically,  this  includes:  the 
number  of  tailpipe  tests  performed 
using  acceleration  simulation  mode 
(ASM)  test  method  and  the  number 
performed  using  the  two-speed  idle  test 
method,  the  number  of  vehicles  initially 
passing  and  failing  the  applicable 
tailpipe  test,  the  number  of  vehicles 
initially  failing  the  gas  cap  test,  and  the 
number  of  vehicles  initially  failing  the 
visual  inspection.  For  vehicles  initially 
failing  the  ASM  tailpipe  test,  the  results 
are  further  segregated  by  those  failing 
for  excessive  hydrocarbon  or  carbon 
monoxide  emissions  versus  those  failing 
for  nitrogen  oxides  (NO,)  emissions. 
Finally,  the  Commonwealth's 
demonstration  contains  similar  data  for 
the  first  retest  performed  on  vehicles 
that  failed  the  initial  test.  The  resultant 
data  indicates  that,  for  the  period  firom 
October  of  1997  to  April  of  1998,  the 
overall  Pennsylvania  program  failure 
rate  for  that  period  was  approximately 
10%.  For  that  period,  approximately 
31%  of  all  1970s  model  year  vehicles, 
21%  of  all  1980s  vehicles,  and  5%  of  all 
1990s  vehicles  failed  the  applicable 
ASM  or  two-speed  idle  tailpipe,  or  the 
gas  cap  check  and  visual  inspection.  Of 
the  approximately  160,000  vehicles  that 
initially  failed  testing  during  that 
period,  approximately  36%  passed  a 
retest  within  30  days. 

The  demonstration  also  contains  data 
on  the  Commonwealth's  quality 
assiuance  efforts  to  maintain  the 
integrity  of  the  decentralized  testing 
network,  for  the  period  from  October 
1997  to  April  of  1998.  This  information 
includes  the  results  of  over  2,900  overt 


'  Pennsylvania  cautions  that  this  data  used  in 
support  its  program  effectiveness  was  gathered 
during  start-up  and  phase-in  period  of  the  program. 
The  data  is  based  upon  less-stringent  phase-in  test 
standards,  and  is  affected  by  other  aspects  of  the 
program  that  are  being  phased  in  over  the  first 
program  cycle,  such  as:  repair  technician  training 
requirements,  phased-in  limits  for  the  cost  of  testing 
waivers,  and  program  enforcement  that  is  directed 
heavily  towards  the  use  of  compliance  assistance  as 
a  means  to  educate  inspectors  and  repair 
technicians. 


audits  performed  by  Pennsylvania's 
program  manager  contractor,  MCI — 
1,625  for  the  Philadelphia  program  area 
and  1,286  for  the  Pittsburgh  program 
area.  Overt  audits  may  include  such 
checks  as:  checks  of  station/inspector 
compliance  with  administrative/record 
keeping  requirements,  oversight  of 
inspector  testing,  and/or  reference  gas 
analyzer  calibration  (referred  to 
hereafter  as  overt  audits).  Every 
emissions  inspection  station  in 
Pennsylvania  has  received  at  least  one 
overt  audit.  In  addition,  five-point  gas 
audits  are  performed  at  least  semi- 
annually upon  every  emission  analyzer 
at  every  licensed  test  station.  The 
Commonwealth  also  performs  regular, 
monthly  record  audits  of  every  licensed 
station,  which  entail  a  computerized 
review  of  a  station's  and/ or  inspector's 
testing  records/results.  This  information 
is  sorted  to  focus  on  station  performance 
related  to  certain  testing  elements,  and 
then  analyzed  for  trends  that  would 
warrant  an  overt  or  a  covert  audit.  These 
record  audits  can  be  done  without  the 
station  even  knowing,  through  the 
Commonwealth's  computerized  test 
record  database.  The  Commonwealth 
also  encourages  consumers  to  request  a 
referee  test  to  double  check  tests 
performed  by  inspectors. 

The  Commonwealth  also  provided 
information  on  the  results  of  over  1,000 
covert  audits  conducted  over  this 
period — 567  in  Philadelphia  and  482  in 
Pittsburgh.  Covert  audits  entail  an 
luidercover  visit  to  a  station  by  a 
program  compliance  officer,  in  an 
unmarked  car,  to  witness  how  testing  is 
actually  performed  at  testing  stations. 
The  results  of  the  Commonwealth's 
overt  and  covert  audits  are  included  in 
the  demonstration,  and  constitute  a 
siunmary  of  specific  violations  of  state 
requirements,  as  noted  by  state  auditors. 
Information  on  the  Commonwealth's 
use  of  this  audit  information  is  also 
included  in  the  demonstration. 
Violations  identified  during  record 
review  audits  or  overt  or  covert  audits 
are  addressed  by  the  Commonwealth 
either  through  compliance  assistance  or 
through  formal  enforcement  actions.  For 
the  period  fi-om  January  1, 1998  to  July 
of  1998,  742  potential  violations  were 
referred  for  enforcement  action.  Of 
those,  406  were  remedied  through 
mandatory,  3-hour  training  classes  to 
educate  inspectors  on  conducting 
proper  testing.  Through  July, 
Pennsylvania  conducted  over  220 
hearings,  with  129  pending 
adjudication.  As  a  result  of  hearings,  97 
stations  were  provided  compliance 
assistance  by  the  Commonwealth,  six 
received  written  warnings,  and  23 
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stations  were  assessed  compliance 
points,  fines,  and/or  suspensions.  The 
Commonwealth  intends  to  hold  over  90 
hearings  in  the  next  several  months  to 
deal  with  outstanding  violations.  As  a 
result  of  the  Commonwealth's 
compliance  assistance  effort  in  response 
to  I/M  program  violations,  the 
Commonwealth  intends  to  extend  its 
use  to  all  inspectors  participating  in  the 
enhanced  I/M  program. 

2.  EPA's  Analysis  of  Pennsylvania's 
NHSDA  Demonstration 

The  Commonwealth's  good  faith 
estimate  bom  June  10, 1996  indicated 
the  Commonwealth's  commitment  to 
design  and  operate  a  program  with 
safeguards  in  place  to  limit  improper 
testing  in  its  test-and-repair  network. 
Pennsylvania's  "good  faith  estimate" 
listed  nimierous  program  elements 
which  would  be  developed  and 
implemented  to  ensure  that  its 
decentralized  enhanced  I/M  program 
would  achieve  the  predicted  results. 
These  enhancements  to  Pennsylvania's 
existing  basic  1/M  program  were 
desired  to  ensure  the  proper  testing 
and  repair  of  vehicles,  and  to  discourage 
the  circiunvention  of  program 
requirements  by  inspectors.  These 
measures  included:  a  stringent  oversight 
program  making  extensive  use  of  overt 
and  covert  audits,  the  use  of  State  Police 
for  more  visible  station/inspector 
enforcement,  the  abiUty  to  collect  and  to 
analyze  real-time  data  bom 
decentralized  stations,  and 
improvements  to  automate  station  data 
input  activities  (e.g.,  through  the  use  of 
bar  code  readers).  EPA  beUeves  that 
these  measures  do  provide  a  means  to 
deter  improper  testing  in  the 
Commonwealth's  enhanced  program,  in 
comparison  to  the  Commonwealth's 
previously  existing  decentralized  I/M 
proQtun. 

EPA  believes  that  the  demonstration 
proves  that  the  Commonwealth's 
qualitative  assessment  of  its  program 
can  serve  as  a  means  for  EPA  to 
determine  whether  the  decentralized 
program  deserves  the  full  credits 
associated  with  a  similar  centralized 
program.  EPA  therefore  befieves  that  the 
Commonwealth's  data  collected  during 
the  interim  approval  period,  and 
compiled  in  the  state's  August  1998 
NHSDA  demonstration,  indicate  that  the 
credits  claimed  by  the  Commonwealth 
for  its  decentralized  program  network 
are  appropriate. 

EPA  believes  that  the  variety  of  data 
supplied  encompasses  those 
implementation  issues  that  most 
significantly  impact  program 
effectiveness.  The  sununary  of  test 
results  also  will  allow  EPA  to  determine 


whether  the  Commonwealth's 
experience  deviates  greatly  from  that  of 
other,  comparable  I/M  programs.  Using 
its  experience  with  such  programs — and 
taking  into  consideration  the  fact  that 
Pennsylvania's  program  is  less  than  a 
year  old  and  therefore  is  still  in  the 
process  of  correcting  the  sort  of  start-up 
problems  that  all  new  programs 
experience — EPA  concludes  that      • 
approval  of  the  Pennsylvania's  I/M 
program  is  appropriate  at  this  time. 

B.  Review  of  the  SIP  for  Satisfaction  of 
the  Remaining  De  Minimus  Deficiencies 

The  conditions  that  EPA  has  placed 
upon  its  interim  approval  of 
Pennsylvania's  SIP  are  codified  at  40 
CFR  52.2026.  On  September  2, 1998. 
EPA  published  a  DFR  approving  two 
Pennsylvania  SIP  revisions  (63  FR 
46664) — submitted  on  November  13. 
1997  and  February  24, 1998.  Barring 
adverse  pubfic  comment,  the  DFR  will 
be  effective  sixty  days  from  its 
publication  date.  Once  effective,  this 
action  will  strike  four  of  the  major 
conditions  and  seven  of  the  de  minimus 
conditions  at  40  CFR  52.2026  (a)  and 
(b).  Specifically  it  will  eUminate 
conditions  (1),  (3),  (4),  and  (5),  currently 
codified  at  40  CFR  52.2026(a)  and  de 
minimus  deficiencies  (2),  (3),  (4),  (6), 
(11),  (12),  and  (13),  ciurently  codified  at 
40  CFR  52.2026(b). 

The  deficiencies  addressed  by  the 
Commonwealth's  August  21, 1998  SIP 
revision  [ordered  below  as  they  appear 
at  40  CFR  52.2026(b)],  include  the 
following  de  minimus  conditions: 

(1)  The  final  I/M  SIP  submittal  must 
detail  the  nimiber  of  personnel  and 
equipment  dedicated  to  the  quality 
assurance  program,  data  collection,  data 
analysis,  program  administration, 
enforcement,  public  education  and 
assistance,  on-road  testing  and  other 
necessary  functions  as  per  40  CFR 
51.354; 

(5)  The  final  I/M  SIP  submittal  must 
provide  quahty  control  requirements  for 
one-mode  ASM  (or  two-mode  ASM  if 
the  Conunonwealth  opts  for  it); 

(7)  The  final  I/M  SIP  submittal  must 
include  the  RFP,  or  other  legally 
binding  document,  which  adequately 
addresses  how  the  private  vendor 
selected  to  perform  motorist  compUance 
enforcement  responsibilities  for  the 
Commonwealth's  program  will  comply 
vwth  the  requirements  as  per  40  CFR 
51.362; 

(8)  The  final  I/M  SIP  submittal  must 
include  the  RFP  that  adequately 
addresses  how  the  private  vendor  will 
comply  vfith  40  CFR  51.363,  a 
procedures  manual  which  adequately 
addresses  the  quality  assurance  program 
and  a  requirement  that  annual  auditing 


of  the  quality  assurance  auditors  will 
occur  as  per  40  CFR  51.363(d)(2); 

(9)  The  final  I/M  SIP  submittal  must 
include  provisions  to  maintain  records 
of  all  warnings,  civil  fines,  suspensions, 
revocations,  violations  and  penalties 
against  inspectors  and  sUtions,  per  the 
reouirements  of  40  CFR  51.364; 

110)  The  final  I/M  SIP  submittal  must 
include  the  RFP,  or  other  legally 
binding  dociunent,  which  adequately 
addresses  how  the  private  vendor 
selected  by  the  Commonwealth  to 
perform  data  collection  and  data 
analysis  and  reporting  will  comply  with 
all  the  requirements  of  40  CFR  51.365 
and  40  CFR  51.366;  and 

(14)  The  final  I/M  SIP  submittal  must 
contain  sufficient  information  to 
adequately  address  the  on-road  test 
program  resource  allocations,  methods 
of  analyzing  and  reporting  the  results  of 
the  on-road  testing  and  information  on 
staffing  requirements  for  both  the 
Commonwealth  and  the  private  vendor 
for  the  on-road  testing  program. 

The  Commonwealth's  August  21, 
1998  submittal  contains  contractual 
materials  that  address  and  remedy  all  of 
the  approval  conditions  listed  above. 
EPA's  detailed  analysis  of  the  August 
21, 1998  SIP  revision  and  its  rationale 
for  determining  that  these  conditions 
have  been  satisfied  is  provided  in  a 
technical  support  document  (TSD) 
prepared  by  EPA  in  support  of  this 
action.  That  document  is  available, 
upon  request,  fi-om  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section  of 
this  action. 

III.  EPA's  Rulemaking  Action 

EPA  has  reviewed  the 
Commonwealth's  August  21, 1998  SIP 
revision  and  has  determined  that  this 
SIP  revision  adequately  remedies  the 
seven  de  minimus  rulemaking 
conditions  listed  in  the  above  section  of 
this  action.  EPA  is  approving  the 
Commonwealth's  August  21, 1998  SIP 
submittal  as  having  satisfied  those  de 
minimus  conditions  set  forth  previously 
in  this  document.  The  purpose  of  this 
approval  action  is  to  remove  those  de 
minimus  conditions  (codified  at  40  CFR 
52.2026(b))  imposed  by  EPA's  January 
28,  1997  conditional  interim  approval  of 
the  Commonwealth's  enhanced  I/M  SIP. 
This  action  also  serves  to  approve 
Pennsylvania's  demonstration  of  the 
effectiveness  of  its  decentralized  vehicle 
emissions  testing  program.  EPA  beUeves 
that  the  Commonwealth's  data  and 
supporting  information  to  bolster  its 
"good  faith  estimate"  measures 
demonstrate  that  the  emissions 
reductions  credits  claimed  by  the 
Commonwealth  for  its  enhanced  I/M 
SIP  are  appropriate. 
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EPA  imposed  fourteen  de  minimus 
conditions  in  its  January  28, 1997 
interim  conditional  approval  of  the 
Pennsylvania  enhanced  I/M  SIP 
revision,  submitted  by  Pennsylvania  to 
EPA  in  March  of  1996.  As  previously 
stated,  EPA  published  a  DFR  on 
September  2. 1998  approving  I/M- 
related  SIP  revisions  submitted  by  the 
Commonwealth  on  November  13. 1997 
and  February  24. 1998.  That  DFR 
removes  seven  of  those  de  minimus 
conditions,  while  today's  direct  final 
rulemaking  action  (approving  the 
Conunonwealth's  August  21, 1998  SIP) 
serves  to  remove  the  seven  remaining  de 
minimus  conditions.  As  indicated  in 
EPA's  January  1997  interim  conditional 
approval,  Pennsylvania  needed  to 
satisfy  all  the  de  minimus  deficiencies 
by  the  end  of  the  interim  approval 
period  (i.e.,  by  August  28. 1998). 
Today's  direct  final  rulemaking  action, 
coupled  with  the  direct  final  rulemaking 
published  on  September  2, 1998,  serves 
to  remove  all  of  the  de  minimus 
conditions.  EPA  is  also  approving,  by 
today's  action,  the  Commonwealth's 
program  network  effectiveness 
demonstration,  as  required  under  the 
NHSDA.  Because  the  Commonwealth 
has  submitted  an  approvable 
demonstration  and  remedied  all  de 
minimus  requirements,  EPA  is  acting 
today  to  remove  the  interim  approval 
status  of  the  Commonwealth's  I/M  SIP. 

However,  as  Pennsylvania  must  still 
provide  specific  information  by 
November  30,  1998  to  address  one  of  the 
conditions  imposed  by  EPA's  January 
28, 1997  conditional  approval  imder  the 
Clean  Air  Act  (i.e.,  the  Commonwealth's 
choice  of  an  EPA-approved 
methodology  for  conducting  an  on-going 
I/M  program  evaluation),  the 
Commonwealth's  enhanced  I/M  SIP 
remains  conditionally  approved  under 
the  Clean  Air  Act. 

As  a  result  of  the  above  actions,  EPA 
is  today  granting  final  conditional 
approval  to  the  Pennsylvania  enhanced 
I/M  program  SIP,  under  the  authority 
granted  imder  section  110  of  the  Clean 
Air  Act. 

Today's  action  removes  interim 
approval  status  from  the 
Commonwealth's  enhanced  I/M  SIP. 
With  the  exception  of  the  condition 
iequiring  the  Commonwealth  to  provide 
specific  information,  by  November  30, 
1998  (with  regard  to  its  chosen 
methodology  for  performing  its  on-going 
enhanced  I/M  program  evaluation)  both 
today's  DFR  and  EPA's  September  2, 
1998  DFR  serve  to  approve  SIP  revision 
submittals  which  address  the  conditions 
imposed  in  EPA's  January  28, 1997 
conditional  approval  of  the 


Commonwealth's  enhanced  I/M  SIP 
under  the  Clean  Air  Act. 

Final  Action 

EPA  is  approving  the 
Commonwealth's  August  21, 1998  SIP 
submittal  as  having  fully  satisfied  seven 
de  minimus  conditions  identified  by 
EPA  in  its  January  28. 1997  interim 
conditional  approval  of  the 
Pennsylvania  enhanced  I/M  SIP  (62  FR 
4004).  EPA  is  also  approving  the 
Conunonwealth's  demonstration, 
submitted  for  the  piupose  of  proving 
that  the  credits  granted  for  the 
Commonwealth's  decentralized  I/M 
program  testing  network  were 
appropriate,  based  upon  data  collected 
from  operation  of  the  Commonwealth's 
enhanced  I/M  program.  On  the  basis  of 
the  data  contained  in  the 
Commonwealth's  demonstration.  EPA 
believes  that  Pennsylvania  has 
sufficiently  demonstrated  that  its 
decentralized  program  is  capable  of 
achieving  emissions  reductions  similar 
to  those  associated  with  a  similarly 
designed,  centralized  program. 

On  September  2, 1998.  EPA  published 
a  DFR  approving  I/M-related  SIP 
revisions.  Once  effective,  it  removes 
four  conditions  placed  upon  the 
Commonwealth's  enhanced  I/M 
program  SIP  (as  codified  at  40  CFR 
52.2026).  as  well  as  seven  de  minimus 
conditions.  Today's  direct  final 
rulemaking  action  to  approve  the 
Commonwealth's  August  1998  SIP 
revision  removes  the  seven  remaining 
de  minimus  conditions  imposed  upon 
the  Commonwealth's  enhanced  I/M 
program  SIP  (as  codified  at  40  CFR 
52.2026). 

If  EPA  receives  adverse  comments 
related  to  the  removal  of  these  de 
minimus  deficiencies,  during  either  the 
comment  period  provided  in  today's 
DFR  action  or  that  of  the  September  2, 
1998  DFR  action,  EPA  will  publish  a 
timely  withdrawal  of  today's  direct  final 
rule  and  will  inform  the  public  that  the 
rule  will  not  take  effect.  All  public 
comments  received  on  both  rulemaking 
actions  will  then  be  addressed  in  a 
subsequent  rule  based  upon  the 
proposed  nile.  Again,  EPA  will  not 
institute  a  second  public  comment 
period  upon  either  this,  or  the 
September  2, 1998  rule. 

"Today's  action  removes  the  interim 
status  of  the  Commonwealth's  enhanced 
I/M  SIP  approval.  Pennsylvania  must 
provide  specific  information  to  address 
one  remaining  Clean  Air  Act  condition, 
set  forth  at  40  CFR  52.2026(a)(2),  the 
Pennsylvania  enhanced  I/M  SIP 
continues  to  be  conditionally  approved 
under  section  110  of  the  Clean  Air  Act. 


For  the  piupose  of  clarity  and  to  avoid 
confusion  over  the  remaining  conditions 
upon  interim  approval  of 
Pennsylvania's  plan,  EPA  is  removing 
those  de  minimus  conditions  from  40 
CFR  52.2026  which  have  been  satisfied 
by  the  Commonwealth's  August  21, 
1998  SIP  revision.  EPA  is  reserving  the 
sections  of  40  CFR  52.2026  that 
correspond  to  these  conditions,  so  as 
not  to  renumber  any  potentially 
outstanding  conditions  of  approval 
listed  in  that  section. 

IV.  Administrative  Requirements 

Nothing  in  EPA's  rulemaking  action 
should  be  construed  as  permitting  or 
allowing  or  establishing  a  precedent  for 
any  future  request  for  revision  to  any 
state  implementation  plan.  Each  request 
for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  fiom  E.0. 12866  review.  The  final 
rule  is  not  subject  to  E.O.  13045, 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  because  it  is  not  an 
"economically  significant"  action  under 
E.O. 12866. 

B.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
ujifunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
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section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  sununary  of  the  natiue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  representatives 
of  Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commimities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  wrill  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000.  EPA's  approval  action 
today  maintains  conditional  approval 
status,  granted  by  EPA  in  January  1997. 
Approval  of  a  SIP  submittal  under 
section  110  and  subchapter  I.  part  D  of 
the  CAA  does  not  create  any  new 
requirements  but  simply  approves 
requirements  that  a  state  is  already 
imposing.  Therefore,  because  the  federal 
SIP  approval  does  not  impose  any  new 
requirements.  EPA  certifies  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  natiue  of  the  federal-state 
relationship  under  the  CAA.  preparation 


of  a  flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  (Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976);  42 
U.S.C.  7410(a)(2)). 

E.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule.  EPA  has 
determined  that  the  approval  action 
promulgated  does  not  include  a  federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

F.  Submission  to^Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  vwU  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 


G.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  direct  final  approval  action  for 
Pennsylvania's  enhanced  I/M  SIP 
revision  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  16. 
1998.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finaUty 
of  this  rule  pertaining  to  the 
Pennsylvania  enhanced  I/M  SEP  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  28. 1988. 
Thomas  C  Voltaggio, 
Acting  Regional  Administrator,  Region  m. 

40  CFR  Part  52  is  amended  as  followsi__ 
PART52-{AMENOED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN— Pennsylvania 

2.  Section  52.2026  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  set  forth  below. 

3.  Section  52.2026  is  further  amended 
by  removing  and  reserving  paragraphs 
(b)  (1).  (5).  (7).  (8).  (9).  (10).  and  (14). 

§52.2026    Conditional  approval 

The  Commonwealth  of  Pennsylvania's 
March  27. 1996  submittal  of  its 
enhanced  motor  vehicle  emissions 
inspection  and  maintenance  (I/M) 
program;  as  amended  on  June  27, 1996, 
July  29, 1996,  November  1. 1996. 
November  13. 1997,  February  24,  1998, 
and  August  21, 1998;  is  conditionally 
approved  pending  satisfaction  of 
paragraph  (a)(2)  of  this  section. 
•        •        »        •        • 

(FR  Doc.  98-24730  Filed  »-15-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[FRL-6159-2] 
RIN  206O-AE56 

Revision  of  Standards  of  Performance 
for  Nitrogen  Oxide  Emissions  From 
New  Fossil-Fuel  Fired  Steam 
Generating  Units;  Revisions  to 
Reporting  Requirements  for  Standards 
of  Performance  for  New  Fossil-Fuel 
Fired  Steam  Generating  Units 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  Pursuant  to  section  407(c)  of 
the  Clean  Air  Act,  the  EPA  has  reviewed 
the  emission  standards  for  nitrogen 
oxides  (NOx)  contained  in  the  standards 
of  performance  for  new  electric  utility 
steam  generating  units  and  industrial- 
commercial-institutional  steam 
generating  units.  The  EPA  proposed 
revisions  to  40  CFR  part  60,  subparts  Da 
and  Db  based  on  this  review  on  July  9, 
1997.  The  EPA  received  70  public 
comments  on  the  proposed  rule 
changes.  These  comments  were 
reviewed,  and  this  dociunent  reflects 
the  EPA's  responses  to  the  issues  raised 
by  the  commenters.  This  action 
promulgates  the  revised  standards  of 
performance. 

The  final  revisions  change  the 
existing  standards  for  NOx  emissions  by 
reducing  the  numerical  NOx  emission 
limits  for  both  utility  and  industrial 
steam  generating  units  to  reflect  the 
performance  of  best  demonstrated 
technology.  The  final  revisions  also 
change  the  format  of  the  revised  NOx 
emission  limit  for  new  electric  utility 
steam  generating  imits  to  an  output- 
based  format  to  promote  energy 
efficiency  and  pollution  prevention. 
However,  in  a  change  from  the  proposed 
language,  the  EPA  is  revising  the 
standard  for  existing  utility  boilers  that 
become  subject  to  subpart  Da  through 
modification  or  reconstruction  to  be  in 
an  equivalent  input-based  format. 

As  a  separate  activity,  the  EPA  also 
reviewed  the  quarterly  sulfur  dioxide 
(SO2),  NOx,  and  opacity  emission 
reporting  requirements  of  the  utility  and 
industrial  steam  generating  unit 
regulations  contained  in  subparts  Da 
and  Db.  The  final  rules  will  allow 
owners  or  operators  of  affected  facilities 
to  meet  the  quarterly  reporting 
requirements  of  both  regulations  by 
means  of  electronic  reporting,  in  lieu  of 
submitting  written  compUance  reports. 


DATES:  Effective  Date:  The  rule  revisions 
are  effective  November  16, 1998. 

Judicial  Review:  Under  CAA  section 
307(b)(1),  judicial  review  of  this 
nationally  applicable  final  action  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  publication  of  this 
rule.  Under  CAA  section  307(b)(2),  the 
regulations  that  are  the  subject  of  this 
action  may  not  be  challenged  later  in 
civil  or  criminal  proceedings  brought  by 
EPA  in  reliance  on  them. 
ADDRESSES:  Docket:  All  information 
considered  by  the  EPA  in  developing 
this  rulemaking,  including  public 
comments  on  the  proposed  rules  and 
other  information  developed  by  the  EPA 
in  addressing  those  comments  since 
proposal,  is  located  in  Public  Docket 
No.  A-92-71  at  the  following  address: 
U.S.  Environmental  Protection  Agency, 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  401  M  Street, 
SW..  Washington,  DC  20460.  The  docket 
is  located  at  die  above  address  in  Room 
M-1500,  Waterside  Mall  (groimd  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday. 
Materials  related  to  this  rulemaking  are 
available  upon  request  from  the  Air  and 
RadiaUon  Docket  and  Information 
Center  by  calling  (202)  260-7548  or 
7549.  The  FAX  number  for  the  Center  is 
(202)  260-4400.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

Technical  Support  Documents.  The 
technical  support  documents  that 
summarize  information  gathered  diuing 
EPA's  review  of  the  subparts  Da  and  Db 
NOx  standards  and  the  public 
comments  and  EPA's  responses  may  be 
obtained  from  the  docket;  from  the  EPA 
library  (MD-35),  Research  Triangle 
Park,  North  CaroUna  27711,  telephone 
number  (919)  541-2777,  FAX  niunber 
(919)  541-0804;  or  from  the  National 
Technical  Information  Services,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161,  telephone  niunber  (703)  487- 
4650.  Please  refer  to  "New  Source 
Performance  Standards,  Subpart  Da — 
Technical  Support  for  Proposed 
Revisions  to  NOx  Standard",  EPA-453/ 
R-94-012,  "New  Sotuce  Performance 
Standards,  Subpart  Db— Technical 
Support  for  Proposed  Revisions  to  NOx 
Standard".  EPA-453/R-95-012,  or 
"New  Source  Performance  Standards, 
Subparts  Da  and  Db — Summary  of 
Public  Comments  and  Responses", 
EPA-453/R-98-005. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  specific  aspects 
of  this  rulemaking,  contact  Mr.  James 
Eddinger,  Combustion  Group,  Emission 
Standards  Division  (MD-13),  U.S. 


Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  nimiber  (919)  541- 
5426,  electronic  mail 
"eddinger.jim@epa.gov". 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Regulated  categories  and  entitles 
include: 


Category 

Exarnples  of  regulated  entities 

Industry  .... 

Electric  utility  steam  generating 
units,  Industrial  steam  gener- 
ating units.  Commercial  steam 
generating  units,  and  Institu- 
tional steam  generating  units. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  the  EPA  is  now 
aware  of  that  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
yoiu  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  §§  60.40a  and 
60.40b  of  the  rules.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Electronic  Access  and  Filing  Addresses 

This  dociunent,  the  regulatory  texts, 
and  other  background  information  are 
available  in  Docket  No.  A-92-71  or  by 
request  from  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center  (see  ADDRESSES)  or  may  be 
accessed  through  the  EPA  web  site  at: 
http://www.epa.gov/ttn/oarpg. 

Outline 

The  following  outline  is  provided  to 
aid  in  locating  information  in  this 
document. 

L  Background 

A.  Statutory  and  Regulatory  Authority 

B.  Benefits  of  the  NSPS  Revisions 

C.  Public  Participation 

II.  Summary  of  Final  Rules 

III.  Significant  Comments  and  Changes  to  the 

Proposed  Revisions 

A.  Performance  of  NOx  Control 
Technology 

B.  Regulatory  Approach 

C.  Modification  and  Reconstruction 

D.  Applicability  and  Exemptions 

E.  Monitoring 

rV.  Administrative  Requirements 

A.  Docket 

B.  Office  of  Management  and  Budget 
(OMB)  Review 

C.  Unfunded  Mandates  Reform  Act 

D.  Executive  Order  12875 

E.  Executive  Order  13084 
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F.  Regulatory  Flexibility  Act 

G.  Executive  Order  13045 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Congressional  Review  Act 
J.  Clean  Air  Act  Procedural  Requirements 

I.  Background 

A.  Statutory  and  Regulatory  Authority 

Title  IV  of  the  Clean  Air  Act  (die  Act), 
9S  amended  in  1990,  authorizes  the  EPA 
to  establish  an  acid  rain  program  to 
reduce  the  adverse  effects  of  acidic 
deposition  on  natural  resources, 
ecosystems,  materials,  visibility,  and 
public  health.  The  principal  sources  of 
the  acidic  compounds  are  emissions  of 
SO2  and  NOx  from  the  combustion  of 
fossil  fuels.  Section  407(c)  of  the  Act 
requires  the  EPA  to  revise  standards  of 
performance  previously  promulgated 
imder  section  111  for  NOx  emissions 
fitim  fossil-fuel  fired  steam  generating 
units,  including  both  electric  utility  and 
nonutility  units.  These  revised 
standards  of  performance  are  to  reflect 
improvements  in  methods  for  the 
reduction  of  NOx  emissions. 

The  current  standards  for  NOx 
emissions  &t>m  fossil-fuel  fired  steam 
generating  units,  which  were 
promulgated  under  section  111  of  the 
Act.  are  contained  in  the  new  source 
performance  standards  (NSPS)  for 
electric  utility  steam  generating  units 
(40  CFR  60.40a,  subpart  Da)  and  for 
industrial-commercial-institutional 
steam  generating  units  (40  CFR  60.40b, 
subpart  Db). 

B.  Benefits  of  the  NSPS  Revisions 

The  revisions  being  promulgated 
reflect  the  Administrator's 
determination  that  the  best  system  of 
NOx  emission  reduction  (taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  any  nonair  quality 
health  and  environmental  impact  and 
energy  requirements)  for  these  sources 
is  now  reflective  of  flue  gas  treatment 
technologies,  particularly  selective 
catalytic  reduction  (SCR).  The  estimated 
decrease  in  baseline  nationwide  NOx 
emissions  from  new,  reconstructed,  or 
modified  affected  sources  resulting  from 
these  rule  revisions  remain  unchanged 
since  proposal  and  are  approximately 
23,000  Mg/year  (25,800  tons/year)  from 
utility  steam  generating  units  and 
18,000  Mg/year  (20,000  tons/year)  from 
industrial  steam  generating  units  in  the 
5th  year  after  proposal.  This  represents 
an  approximate  42  percent  reduction  in 
the  growth  of  NOx  emissions  fix)m  new 
utility  and  industrial  steam  generating 
units  subject  to  these  revised  standards. 
This  reduction  in  NOx  emissiono 
benefits  public  health.  Nitrogen  oxides 
can  cause  lung  tissue  damage,  can 


increase  respiratory  illness,  and  are  a 
primary  contributor  to  acid  rain  and 
ground  level  ozone  formation.  The 
Agency's  estimate  of  the  other 
environmental,  energy,  cost,  and 
economic  impacts  also  are  unchanged 
since  proposal.  (See  62  FR  36957  for 
more  information  on  these  estimates.) 

In  addition  to  direct  environmental 
benefits,  the  EPA  believes  that  the 
output-based  format  of  the  final  rule 
wall  contribute  to  important  national 
goals  such  as  pollution  prevention.  One 
of  the  opportunities  for  pollution 
prevention  Ues  in  simply  using  energy 
efficient  technologies  to  minimize  the 
generation  of  emissions.  These  revisions 
promote  energy  efficiency  at  utility 
plants  by  changing  the  manner  in  which 
they  regulate  flue  gas  NOx  emissions. 
The  fuel  neutral  format  of  the  final  rules 
also  contributes  to  pollution  prevention 
opportunities  by  encouraging  the  use  of 
clean  fuels  without  limiting  the  control 
options  available  for  compliance. 

A  third  major  benefit  of  these 
revisions  is  that  the  final  rules  reduce 
the  reporting  burden  for  units  subject 
both  to  NSPS  subpart  Da  or  Db  and  to 
other  program(s)  such  as  the  Acid  Rain 
or  NO^  Budget  Program.  Therefore,  the 
EPA  will  allow  die  SO2,  NOx,  and 
opacity  reports  currently  required  under 
subpart  Da  or  Db  to  be  submitted 
electronically  in  lieu  of  vmtten  reports. 
To  implement  this  electronic  reporting 
option,  special  electronic  data  report 
(EDR)  record  types  would  have  to  be 
created  to  accommodate  the  compliance 
information  required  by  subparts  Da  and 
Db,  and  sources  would  be  required  to 
obtain  an  agreement  from  their  EPA 
Regional  office  and  State  authority  to 
use  the  EDR  format.  The  use  of  this 
report  form  is  optional. 

C.  Public  Participation 

Prior  to  proposal,  the  EPA  met  with 
industry  representatives  several  times  to 
discuss  the  data  and  information  used  to 
develop  the  proposed  revisions.  In 
addition,  equipment  vendors.  State 
regulatory  authorities,  and 
environmental  groups  had  opportunity 
to  comment  on  the  background 
information  that  was  prepared  for  the 
proposed  revisions.  In  addition, 
representatives  from  other  EPA  offices 
and  programs  have  been  included  in  the 
regulatory  development  process  as 
members  of  the  Work  Group. 

The  proposed  revisions  were 
published  in  the  Federal  Register  on 
July  9, 1997  (62  FR  36948).  The 
preamble  to  the  proposed  revisions 
discussed  the  availabiUty  of  technical 
support  documents,  which  described  in 
detail  the  information  gathered  during 


the  standards  review.  Public  comments 
were  solicited  at  proposal. 

To  provide  interested  persons  the 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards,  a  public 
hearing  was  held  on  August  8, 1997,  at~ 
Research  Triangle  Park,  North  Carolina. 
However,  the  four  scheduled  speakers 
decided  to  submit  written  comments  in 
place  of  attending  the  hearing,  so  no 
information  was  presented  at  the 
hearing. 

The  original  public  comment  period 
was  bom  July  9.  1997  to  September  8, 
1997.  The  EPA  extended  die  public 
comment  period  to  October  8, 1997 
based  on  requests  iroia  commenters. 
During  the  public  comment  period,  the 
EPA  received  70  public  comment  letters 
on  the  proposed  rule  changes.  In  the 
post-proposal  period,  the  EPA  met  with 
several  industry  representatives  to  learn 
more  of  their  concerns  regarding  the 
proposed  revisions  and  to  gather 
additional  information  in  order  to 
respond  to  the  public  comments. 
Records  of  these  contacts  are  found  in 
the  final  rulemaking  docket.  All  of  the 
comments  have  been  carefully 
considered,  and,  where  determined  to 
be  appropriate  by  the  Administrator, 
changes  have  been  made  in  the 
proposed  standards  based  on  the 
comments  received. 

II.  Summary  of  Final  Rules 

The  final  standards  revise  the  NOx 
emission  limits  for  steam  generating 
units  in  subpart  Da  (Electric  Utility 
Steam  Generating  Units)  and  subpart  Db 
(Industrial-Commercial-Institutional 
Steam  Generating  Units).  Only  those 
electric  utility  and  industrial  steam 
generating  units  for  which  construction, 
modification,  or  reconstruction  is 
commenced  after  July  9, 1997  would  be 
affected  by  these  revisions. 

The  NOx  emission  limit  in  the  final 
rule  for  newly  constructed  subpart  Da 
units  is  200  nanograms  per  joule  (ng/Jo) 
(1.6  Ib/megawatt-hour  (MWh))  gross 
energy  output  regardless  of  fuel  type. 
For  existing  sources  that  become  subject 
to  subpart  Da  through  modification  or 
reconstruction,  the  NOx  emission  limit 
is  65  ng/J,  (0.15  pounds  per  million  BTU 
(Ib/MMBtu)]  heat  input.  For  subpart  Db 
units,  the  NOx  emission  limit  being 
promulgated  is  87  ng/Ji  (0.20  Ib/MMBtu) 
heat  input  fitim  the  combustion  of 
natural  gas.  oil,  coal,  or  a  mixture 
containing  any  of  these  fossil  fuels: 
however,  for  low  heat  release  rate  units 
firing  natural  gas  or  distillate  oil.  the 
current  NOx  emission  limit  of  43  ng/Ji 
(0.10  Ib/MMBtu)  heat  input  is 
unchanged. 
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Compliance  with  the  proposed  NOx 
emission  limit  is  determined  on  a  30- 
day  rolling  average  basis,  which  is  the 
same  requirement  that  was  in  effect 
prior  to  the  revisions.  The  EPA  has 
added  compliance  and  monitoring 
provisions  that  explain  how  sources  are 
to  demonstrate  compHance  with  the 
output-based  standards.  These 
provisions  will  not  increase  the  overall 
burden  of  sources  to  demonstrate 
compliance  with  the  standards  beyond 
what  is  already  required  of  sources  in 
the  absence  of  these  changes. 

The  revisions  to  the  quarterly  SO2. 
NOx.  and  opacity  reporting 
requirements  of  subparts  Da  and  Db 
allow  electronic  quarterly  reports  to  be 
submitted  in  lieu  of  the  written  reports 
currently  required  under  §§  60.49a  and 
60.49b.  The  electronic  reporting  option 
would  be  available  to  any  affected 
facility  under  subpart  Da  or  Db, 
including  units  presently  regulated 
under  those  subparts.  Each  electronic 
quarterly  report  would  be  submitted  no 
later  than  30  days  after  the  end  of  the 
calendar  quarter. 

The  format  of  the  electronic  report 
would  be  coordinated  with  the 
permitting  authority.  Each  electronic 
report  would  be  accompanied  by  a 
certification  statement  from  the  owner 
or  operator  indicating  whether 
compliance  with  the  applicable 
emission  standards  and  minimum  data 
requirements  was  achieved  during  the 
reporting  period.  Owners  or  operators 
would  also  be  required  to  coordinate 
with  their  EPA  Regional  Office  and 
State  authority  to  ensure  that  the 
permitting  authority  agrees  to  receive 
reports  in  the  EDR  format. 

The  EPA  has  determined  that  acid 
rain  continuous  emissions  monitoring 
systems  (CEMS)  can  be  used  as  NSPS 
CEMS.  However,  all  CEMS  must 
generate  reports  according  to  the 
requirements  of  the  applicable  subpart. 
For  example,  the  acid  rain  CEMS 
missing  data  procedures  are  not 
acceptable  imder  subpart  Da.  Under 
subpart  Da,  emission  Umits  during 
hoius  of  invalid  data  must  be  met 
according  to  the  requirements  of 
§  60.47a(f),  which  would  supersede  the 
acid  rain  CEMS  procedures. 

ni.  Significant  Comments  and  Changes 
to  the  Proposed  Revisions 

Following  is  a  discussion  of  the 
significant  comments  received  on  the 
proposed  revisions  and  the  resulting 
changes,  if  any,  in  the  final  rules.  The 
document,  "New  Source  Performance 
Standards,  Subparts  Da  and  Db — 
Summary  of  Public  Comments  and 
Responses"  (EPA  453-R-98-005) 
contains  a  more  detailed  siunmary  of  all 


of  the  comments  and  responses.  It  also 
contains  the  explanation  for  minor 
editorial  corrections  made  in  the  final 
revisions. 

A.  Performance  of  NOx.  Control 
Technology 

1.  Selective  Catalytic  Reduction  (SCR) 

Several  commenters  raised  concerns 
that  the  EPA's  determination  that  SCR 
represents  the  best  demonstrated 
technology  (BDT)  is  not  adequate.  For 
example,  commenters  stated  that  the 
EPA  should  not  consider  SCR  as  BDT 
for  coal-fired  industrial  boilers,  because 
it  has  only  been  installed  on  7  coal-fired 
units  in  the  U.S.,  all  of  which  are 
electric  utility  units.  In  addition,  none 
of  the  200  European  and  Japanese  units 
with  SCR  cited  by  the  EPA  are 
industrial  units.  Commenters  also  urged 
that  the  EPA  consider  the  potential 
problems  associated  with  SCR, 
including  costs,  catalyst  poisoning,  and 
oil  ash  coating  the  catalyst,  when 
finalizing  the  NSPS.  Another  technical 
issue  raised  was  that  excess  SO3  can 
lead  to  increased  downstream  corrosion 
and  negative  impacts  on  the  heat  rate  of 
the  unit. 

Commenters  also  said  that  the 
relevant  technologies  are  immature,  and 
that  EPA  has  insufficient  data  to 
develop  a  standard  that  fully  accounts 
for  the  variabilities  inherent  in 
operating  these  new  technologies.  Other 
commenters  added  that  the  reported 
cases  of  successful  SCR  applications  are 
extremely  limited,  with  success  being 
measiued  on  the  basis  of  short-term 
performance  and  without  cost 
considerations. 

Commenters  raised  similar  concerns 
for  coal-fired  utility  boilers.  That  is, 
they  said  the  technology  is  still  in  the 
developmental  phase,  and  there  are 
insufficient  cases  where  the 
performance  of  the  technology  has  been 
adequately  demonstrated. 

The  first  issue  raised  by  several  of  the 
conunenters  is  that  EPA's  determination 
that  SCR  represents  BDT  for  a  range  of 
boiler  types  and  operating  conditions  is 
not  adequate.  The  EPA  disagrees  and 
believes  the  data  base  that  supports  the 
BDT  decision  is  adequate  for  two 
reasons.  First,  the  proposal  data  base 
resulted  from  an  extensive  review  of 
information  on  the  available  domestic 
and  international  SCR  units  in  use  in 
the  industry  at  the  present  time. 
However,  in  response  to  the  comments, 
the  EPA  has  obtained  data  from  three 
more  utiUty  boilers  that  utilize  SCR  and 
represent  a  range  of  operating 
conditions  and  coal  types.  The  first 
utiUty  boiler  (U.S.  Generating 
Company's  Logan  plant)  is  a  225- 


megawatt  pulverized-coal  cogeneration 
facility,  and  is  operated  imder  cycling 
conditions.  This  facility  submitted  3 
months  of  NOx  emission  data  to  the 
EPA.  The  analysis  of  these  data  indicate 
that  the  faciUty  is  capable  of  achieving 
the  input-based  NOx  standard  of  65  ng/ 
Ji  (0.15  Ib/MMBtu)  and  the  revised 
output-based  standard  of  200  ng/Jo  (1.6 
Ib/MWh)  gross  energy  output  on  a  30- 
day  rolling  average.  (See  section  in.B.3 
for  a  discussion  of  the  development  of 
the  revised  output-based  standard.)  The 
second  plant  is  the  Birchwood  Power 
Facility,  which  is  a  240-megawatt 
cogeneration  facility  with  cycling  load 
that  began  operation  in  1996.  Actual, 
short-term  test  results  show  that  the 
facility  achieves  NOx  emissions  of  97 
ng/Jo  (0.77  Ib/MWh),  easily  attaining  the 
NSPS  output-based  standard.  The  .third 
facility,  Stanton  Energy,  is  a  464- 
megawatt  utiUty  boiler  firing 
bituminous  coal.  This  facility  is 
currently  meeting  its  permitted 
emission  limit  of  74  ng/Ji  (0.17  lb/ 
MMBtu).  If  this  facility  were  to  improve 
the  performance  of  its  SCR  to  65  ng/Ji 
(0.15  Ib/MMBtu).  this  facility  would  be 
capable  of  meeting  the  200  ng/Jo  (1-6  lb/ 
MWh)  output-based  limit. 

Second,  the  data  base  is  adequate  to 
evaluate  the  factors  that  can  potentially- 
affect  SCR  performance  in  a  wide  range 
of  operating  conditions.  Fundamentally, 
like  all  post-combustion  control  devices. 
SCR  is  designed  to  respond  to  the 
characteristics  of  the  stack  gas.  The 
primary  difiierence  between  utility  and 
non-utility  boiler  types  may  be  that,  on 
average,  non-utility  boilers  may  be  more 
likely  to  operate  with  fluctuating  loads. 
This  difference  in  operating  pattern  may 
appear  to  have  an  impact  on  the 
characteristics  of  the  stack  gas. 
However,  the  NSPS  is  based  on  a  30-day 
averaging  period  to  accommodate 
normal  fluctuations  in  performance. 
Further,  as  discussed  above,  new 
analyses  of  two  facilities  that  operate 
imder  cycling  conditions  have  shovra 
that  SCR  can  meet  the  revised  standard 
over  a  30-day  averaging  period.  The 
Birchwood  facility  reports  daily  cycle 
variations  from  32  percent  to  100 
percent  of  load.  The  Logan  faciUty's 
daily  cycles  ranged  &t)m  28  percent  to 
84  percent  in  the  3 -month  period  for 
which  data  were  supplied. 

Another  load-related  technical  issue 
raised  is  the  difficulty  in  maintaining 
the  temperatvires  necessary  to  minimize 
NOx  and  HAP  generation.  In  general, 
while  designing  an  SCR  system  for  a 
boiler,  the  boiler  duty  is  taken  into 
consideration.  Specifically,  the  expected 
temperature  range  at  the  exit  of  the 
economizer  is  factored  in  the  selection 
of  an  SCR  catalyst  formulation. 
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There  are  other  steps  that  operators 
can  take  to  ensure  the  desired  SCR 
performance  under  variable  or  low  load 
conditions.  For  example,  if  low  load 
contributes  to  insufficient  gas  velocity 
to  keep  the  flyash  in  suspension,  the 
operator  can  add  an  ash  hopper  to  divert 
the  ash  from  the  reactor  and  catalyst 
face.  Alternatively,  good  ductwork 
system  design  can  avoid  these  problems. 
Also,  low  boiler  exit  temperatures  can 
be  avoided  by  adding  a  economizer  by- 
pass to  keep  the  gas  temperature  higher 
at  low  loads.  Finally,  good  flue  gas 
mixing  can  overcome  differences  in  gas 
flows  and  boiler  firing  conditions. 
Taking  into  consideration  all  of  the 
above,  in  general,  the  EPA  does  not 
believe  that  SCR  use  is  constrained  by 
boiler  duty. 

Several  commenters  raised  catalyst 
poisoning  as  an  illustration  that  SCR  is 
not  suitable  for  all  units.  As  a  result  of 
developments  in  catalyst  technology, 
formulations  are  currently  available  that 
minimize  the  impact  of  poisoning. 
Nevertheless,  the  EPA  beheves  this 
issue  is  really  related  to  the  cost  of 
operating  the  SCR;  appropriate  catalyst 
management  plans  now  make  it  possible 
to  maximize  catalyst  life  under  plant 
operating  conditions. 

Another  issue  raised  by  commenters 
is  that  the  SCR  technology  is  immature 
and  insufficiently  demonstrated.  The 
EPA  disagrees  with  this  comment.  One 
recent  study  (Khan,  S.,  et  al.,  "SCR 
Applications:  Addressing  Coal 
Characteristic  Concerns."  Presented  at 
the  EPRI-DOE-EPA  Combined  Utility 
Air  Pollutant  Control  Symposium, 
August  1997)  identified  at  least  212 
worldwride  SCR  installations  on  coal- 
fired  imits,  which  cover  different  types 
of  boilers  subjected  to  varying  operating 
conditions  and  firing  a  variety  of  coals. 
Some  of  these  installations  were 
designed  for  and  have  achieved  high 
NOx  reduction  levels,  exceeding  90 
percent.  Plants  in  Europe  have  been 
continuously  using  SCR  for  over  10 
years.  Finally,  SCR-equipped  units 
located  in  the  U.S.,  such  as  the  Logan, 
Birchwood,  and  Stanton  facilities,  are 
meeting  some  of  the  most  stringent  NOx 
limits  in  the  coimtry. 


high-dust  environment.  The 
commenters  also  rejected  the 
Department  of  Energy  Plant  Crist  high- 
sulfur  coal  demonstration  project 
because  of  its  limited  scope. 

The  EPA  disagrees  that  the  use  of  SCR 
for  high-sulfur  coal  apphcations  is 
unsupported.  In  addition  to  one  coal- 
fired  plant  in  Japan  and  another  in 
Austria  firing  coals  with  sulfur  contents 
of  2.5  percent  or  higher,  there  are  two 
coal-fired  SCR  installations  in  the  U.S. 
that  are  firing  coals  vdth  sulfur  contents 
close  to  2  percent.  The  Northampton 
generating  facility,  which  is  equipped 
with  SNCR,  successfully  bums  waste 
coal,  and  meets  some  of  the  most 
stringent  NOx  limits  in  the  U.S.  (0.10  lb/ 
MMBtu).  hi  the  Plant  Crist 
demonstration  project,  the  catalysts 
from  various  suppliers  performed 
successfully.  Criteria  for  successful 
performance  at  this  demonstration 
included  ammonia  sUp  less  than  5  ppm 
and  SO2  oxidation  less  than  0.75 
percent. 

In  view  of  the  experience  both  in  the 
U.S.  and  abroad,  the  commenters' 
concerns  over  the  use  of  SCR  for  high- 
sulfur  coal  apphcations  is  imsupported. 
In  general  for  these  installations,  design 
features  such  as  low  ammonia  slip,  a 
catalyst  that  minimizes  SO3  conversion, 
and  an  economizer  bypass  to  maintain 
proper  flue  gas  temperatures  at  low 
loads  are  provided. 

3.  Selective  Noncatalytic  Reduction 
(SNCR) 


2.  Coal-related  Issues 

Several  commenters  expressed  their 
concern  that  the  proposed  NSPS  are  not 
adequately  demonstrated  for  all  U.S. 
coals,  particularly  mediiun-  and  high- 
sulfur  coals.  They  said  that  German  and 
Japanese  experience  vfixh  these  coals  is 
undocumented,  or,  in  the  case  of  Japan, 
is  with  SCRs  using  hot-side  electrostatic 
precipitators  (ESPs)  in  a  low-dust 
environment,  compared  to  most  U.S. 
boilers,  which  use  cold-side  ESP's  in  a 


Other  commenters  argued  that  SNCR 
was  not  adequately  demonstrated  on 
fluidized  bed  combustion  boilers  (FBCs) 
and/or  large  boilers.  One  commenter 
noted  that  the  EPA's  data  showed  that 
three  of  the  five  circulating  FCBs  that 
use  SNCR  stated  that  SNCR  did  not 
work  properly  when  the  units  were 
operated  at  anything  less  than 
maximum  capacity.  Another  commenter 
said  SNCR  "has  not  been  adequately 
demonstrated  to  work  on  large  boilers 
(with  a  rated  capacity  greater  than  390 
MMBtu/hr),  whether  circulating  bed  or 
not." 

Flue  gas  temperatures  exiting  the 
furnace  can  range  from  1,200  *C  ±  110 
•C  (2,200  »F  ±  200  °F)  at  ftill  load  down 
to  1,040  »C±  70  "C  (1,900  "F  ±  125  "F) 
at  half  load.  At  similar  loads, 
temperatures  can  increase  by  cs  much  as 
30  to  60  'C  (50  to  110  »F)  depending  on 
the  extent  of  ash  deposition  on  heat 
transfer  surfaces.  Due  to  these  variations 
in  the  temperatures,  it  is  often  necessary 
to  inject  the  reagent  at  different 
locations  or  levels  in  the  upper  furnace 
or  convective  pass  for  effective  NOx 
reduction.  A  recent  pubUcation 
summarized  the  successful  retrofit  of 


retractable  lances  on  a  100-megawatt 
coal-fired  utiUty  boiler  equipped  with 
SNCR,  which  greatly  improved  low  load 
performance.  Finally,  the  addition  of 
hydrogen  or  other  hydrocarbon  reducing 
agent  can  be  injected  with  the  ammonia 
to  lower  the  effective  temperature  range. 
Similarly,  additives  can  increase  the 
temperature  range  of  urea  appUcation. 
By  taking  these  sorts  of  steps,  the  EPA 
beUeves  that  operators  can  successfully 
operate  SNCR,  even  under  low  load 
conditions. 

Recent  analysis  of  NOx  emissions 
data  from  a  110-megawatt,  base-loaded, 
circulating  fluidized-bed  boiler 
equipped  with  SNCR  (U.S.  Generating 
Company's  Northampton  plant) 
indicates  that  the  faciUty  is  quite 
capable  of  meeting  the  proposed 
standard.  This  facility  achieves  average 
input-based  emissions  of  38  ng/J,  (0.089 
Ib/MMBtu)  and  output-based  emissions 
of  less  than  100  ng/Jo  (0.8  Ib/MWh), 
well  below  the  output-based  standard  of 
200  ng/Jo  (1.6  Ib/MWh)  gross  enercy 
output. 

Regarding  SNCR  on  large  boilers,  the 
Acid  Rain  Phase  n  NOx  Response  to 
Comments  Document  (p.  212)  notes  that 
SNCR  has  been  demonstrated  on  coal- 
fired  units  as  large  as  1,230  MMBtu/hr 
(Germany)  and  on  oil-fired  imits  as  laree 
as  2,900  MMBtu/hr  (Niagara  Mohawk's 
Oswego  Station).  The  SNCR  appUcation 
on  Oswego  shows  that  injectors  can 
effectively  penetrate  the  combustion  gas 
flow  in  large  boilers.  Since  the 
effectiveness  of  injecting  SNCR  reagent 
into  large  boiler  casings  has  been 
proven,  and  SNCR  has  been  appUed  to 
a  variety  of  boilers,  the  EPA  does  not  see 
boiler  size  as  a  restriction  for  applyinc 
SNCR  to  NSPS  sources. 

B.  Regulatory  Approach 

1.  Fuel  Neutral  Approach 

Several  commenters  supported  a  cap 
on  NOx  emissions  at  the  same  level  for 
nearly  all  fuel  types,  because  it  allows 
fuel  switching  as  a  control  technology 
and  is  an  "important  and  positive  step 
toward  cleaner  air .  .  .  across  the 
nation."  Commenters  stated  that 
ciurently,  natiu^  gas- fired  units  are 
subject  to  the  most  stringent  standard 
while  coal  and  residual  oil  are  allowed 
to  emit  much  larger  quantities  of  NOx. 
The  proposed  rule  will  remove  any 
disincentive  toward  natural  gas  that  has 
been  created  by  this  situation.  One 
commenter  wrote  that  a  fuel  neutral 
standard  would  not  penalize  any 
J)articular  industry,  but  would 
encourage  competition  for  new  efficient 
boilers  and  cogoieration  imits,  and 
would  be  consistent  with  the  EPA's 
emphasis  on  pollution  prevention. 
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Other  commenters  opposed  the  same 
NOx  emission  Umit  for  all  fuel  types 
arguing  that  it  sets  a  lower  than  lowest 
achievable  emission  rate  (LAER)  and 
best  available  control  technology 
(BACT)  level  for  coal-fired  boilers, 
while  significantly  relaxing  standards 
for  natural  gas  units  by  a  factor  of  two 
to  four  times.  Another  commenter  stated 
that  a  nimiber  of  gas-  and  oil-fired  units 
in  the  U.S.  currenUy  achieve 
approximately  one-tenth  of  the 
proposed  limit  with  the  application  of 
SCR. 

Commenters  stated  that  the  "proposal 
violates  the  Act  by  providing  an 
overwhelming  incentive  for  new  and 
modified  electric  generating  imits  to 
bum  natural  gas  to  the  exclusion  of 
coal."  Other  commenters  opposed  the 
fuel  neutral  approach  because  of  fuel 
availability  and  cost  factors.  One 
commenter  stated  that  natural  gas  is  not 
uniformly  distributed  and  evenly 
available  to  all  industrial  users.  The 
commenter  asserted  that  the  proposed 
emission  limit  "favors  industrial 
development  in  regions  that  have  an 
ample  supply  of  natural  gas  and 
penalizes  regions  that  have  no  practical 
option  for  steam  production  at 
industrial  facilities  other  than  coal." 

One  commenter  said  the  fuel  neutral 
emission  rate  may  inadvertently  be  a 
dis-benefit  to  the  introduction  of  low 
NOx  technology.  The  commenter 
postulated  that  "the  result  then  might  be 
continued  operation  of  older  more 
polluting  sources  than  might  otherwise 
occur." 

The  EPA  disagrees  with  the 
commenters  who  contend  that  the  fuel 
neutral  format  creates  an  overwhelming 
or  disproportionate  incentive  to  use 
fuels  other  than  coal.  The  EPA's 
approach  is  designed  to  allow  the 
continued  use  of  coal  as  a  fuel  in  those 
cases  where  it  is  desirable.  The  standard 
would,  however,  also  not  discourage 
conversion  to  natural  gas  where  it 
makes  sense  in  the  individual 
application. 

The  EPA  believes  the  fuel  neutral 
approach  will  expand  the  control 
options  available  by  allowing  the  use  of 
clean  fuels  as  a  method  for  reducing 
NOx  emissions.  Since  projected  new 
utility  steam  generating  units  are 
predominantly  coal-fired,  the  use  of 
clean  fuels  (i.e.,  natural  gas)  as  a  method 
of  reducing  NOx  emissions  fi'om  these 
coal-fired  steam  generating  units  may 
give  the  regulated  community  a  more 
cost-effective  option  than  the 
application  of  SCR  for  meeting  the  NOx 
limit.  Similarly,  for  industrial  units,  the 
use  of  clean  fuels  as  a  method  of 
reducing  emissions  may  be  a  cost- 
effective  approach  for  coal-fired  and 


residual  oil-fired  industrial  steam 
generating  units. 

The  fuel  neutral  approach  also  fits 
well  with  section  101(a)(3)  of  the  Act's 
emphasis  on  pollution  prevention, 
which  is  one  of  the  EPA's  highest 
priorities.  Because  natural  gas  is 
essentially  free  of  sulfur  and  nitrogen 
and  without  inorganic  matter  typically 
present  in  coal  and  oil,  SO2,  NOx, 
inorganic  particulate,  and  air  toxic 
compound  emissions  can  be 
dramatically  reduced,  depending  on  the 
degree  of  natural  gas  use.  With  these 
environmental  advantages,  gas-based 
control  techniques  should  be  viewed  as 
a  sound  alternative  to  flue  gas  treatment 
technologies  for  coal  or  oil  burning. 

Finally,  the  proposed  amendments  do 
not  relax  the  existing  NSPS  for  natural 
gas  imits.  In  fact,  the  65  ng/Ji  (0.15  lb/ 
MMBtu)  heat  input  reflects  a  50-  and  25- 
percent  reduction  in  NOx  emissions 
over  the  current  subpart  Da  limits  for 
oil-fired  and  gas-fired  imits, 
respectively.  Revised  subpart  Db  would 
not  require  any  additional  controls  for 
new  gas-fired  and  distillate  oil-fired 
units  over  the  current  NSPS  because  of 
the  costs  associated  with  additional 
controls.  However,  subpart  Db  does  not 
relax  the  existing  standards  for  these 
units  either. 

2.  Output-Based  Format  to  Subpart  Da 

Several  commenters  supported  the 
output-based  format  of  the  proposed 
subpart  Da  standard,  because  they  felt  it 
would  reward  energy-efficient 
generators.  However,  other  commenters 
opposed  the  format  for  the  following 
reasons: 

(1)  The  incentives  to  be  efficient  have 
recently  increased  due  to  the  newly 
competitive  nature  of  the  industry,  and 
will  continue  to  increase  without 
output-based  standards. 

(2)  The  format  would  add  significant 
burdens  to  an  already  complicated 
monitoring  system  for  utilities. 

(3)  There  are  inconsistencies  between 
the  proposed  NSPS  output-based  format 
and  several  other  input-based 
regulations  that  are  also  applicable  to 
these  sources. 

(4)  NOx  averaging  of  NSPS  imits  with 
existing  units  would  be  very 
complicated. 

(5)  The  output-based  format  is 
inappropriate  and  inaccurate  for 
cogeneration  facilities  that  produce 
steam  in  addition  to  or  in  place  of 
electric  generation.  Because  the 
customers  dictate  the  temperature  and 
pressure  conditions  of  the  steam  that  is 
produced,  the  generator  has  no  chdice 
and  must  produce  the  desired  product. 
In  addition,  the  EPA  method  of  equating 
steam  production  to  electric  production 


was  over-simplified  and  punitive  in  that 
it  does  not  consider  all  of  the  potential 
steam  production  conditions,  and  it 
would  increase  the  cost  of  efficient 
cogeneration. 

(6)  An  output-based  NSPS  does  not 
promote  energy  efficiency  because  it 
"makes  no  allowance  for  the  use  of  low 
Btu  fuels  (such  as  waste  coal)  that 
would  otherwise  go  unused."  which    ^— ; 
would  increase  the  costs  of  electrical 
generation  and  discourage  national 
energy  self-sufficiency.  Further,  the 
proposed  NSPS  is  inconsistent  with 
recent  utility  deregulation,  because  "an 
important  goal  of  redent  utility  de- 
regulation was  to  allow  market  forces  to 
minimize  the  cost  of  electric  power  to 
consumers,  without  eroding 
environmental  protection." 

The  EPA  continues  to  believe  in  the 
benefits  associated  with  an  output-based 
standard  for  new  sources  that 
encourages  energy  efficiency.  As 
discussed  in  section  III.C,  however,  the 
EPA  has  revised  the  final  standard  for 
existing  sources  that  become  subject  to 
the  NSPS  because  of  modification  or 
reconstruction,  to  be  in  the  equivalent 
input-based  format  of  65  ng/Ji  (0.15  lb/ 
MMBtu). 

The  changes  in  the  output-based 
format,  discussed  below  in  section 
in.B.3,  will  simplify  the  compliance 
demonstration  for  sources  by 
eliminating  the  need  to  convert  input 
values  to  output  values.  Given  that  the 
output-based  format  is  a  new  regulatory 
approach  for  these  sources,  it  is 
inevitable  that  some  inconsistencies  in 
monitoring  requirements  associated 
with  various  programs  to  which 
individual  sources  might  be  subject 
would  occur.  While  the  EPA  is 
concerned  about  these  apparent 
inconsistencies,  the  EPA  also  feels  that 
the  requirements  of  the  NSPS  stand  on 
their  own  merits.  The  NSPS  provisions 
do  not  require  any  new  monitoring  at 
sources  that  is  not  already  required  by 
some  other  program  (i.e.,  the  Acid  Rain 
program.)  However,  in  some  instances, 
the  Title  V  permit  process  and  activities 
such  as  permit  streamlining  may 
provide  relief  to  sources  on  a  case-by- 
case  basis.  In  addition,  the  EPA  will 
continue  to  explore  additional  ways  to 
provide  monitoring  relief  that  do  not 
compromise  the  ability  of  EPA  to 
adequately  enforce  Federal  standards. 

As  discussed  below  in  section  III.B.3. 
the  EPA  did  examine  possible  revisions 
to  the  steam  credit  allowance  for 
cogeneration  facilities.  These  issues  are 
further  addressed  in  that  section. 

Finally,  the  EPA  believes  that  low- 
cost  fuels  can  be  used  effectively  at 
facilities  subject  to  the  final  standards. 
As  discussed,  the  U.S.  Generating 
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Company's  Northampton  facility  is 
currently  performing  better  than  would 
be  required  under  the  amended  NSPS 
and  uses  waste  coal  as  its  sole  energy 
source. 

3.  Input  to  Output  Conversion 
Assumptions 

The  EPA  revised  the  approach  used  to 
develop  the  output-based  limit  based  on 
analysis  of  conunents  submitted  on  the 
input  to  output  conversion  assumptions 
relied  on  in  developing  the  proposed 
standard.  As  discussed  in  detail  in  this 
section,  the  EPA  will  finaUze  the 
standard  for  new  sources  at  a  level  of 
200  ng/Jo  (1.6  Ib/MWh)  gross  energy 
output.  The  revised  standard  contained 
ui  this  final  rule  is  based  on  actual 
measured  energy  output,  rather  than 
measured  heat  input  converted  to 
energy  output,  as  was  the  case  with  the 
proposed  standard.  This  change 
addresses  concerns  related  to  overall 
heat  rates,  steam  credits  for 
cogeneration  facilities,  and  gross  versus 
net  output.  The  key  underlying 
assumption  inherent  in  the  selection  of 
the  level  of  the  final  standards  at  200 
ng/Jo  (1.6  Ib/MWh)  gross  output,  i.e., 
the  input-based  standard  of  65  ng/Ji 
(0.15  Ib/MMBtu),  is  maintained. 

38-Percent  Baseline  Efficiency.  There 
were  comments  both  in  support  of  and 
opposed  to  the  selection  of  an  average 
38-percent  baseline  boiler  efficiency. 
The  selection  of  a  baseline  efficiency 
value  is  intimately  tied  to  the  selection 
of  a  corresponding  heat  rate.  Based  on 
data  available  since  the  proposed 
standards,  the  Agency  has  been  able  to 
evaluate  heat  rate  directly. 

9.000  Btu/kWh  Heat  Rate.  The 
majority  of  commenters  opposed  the 
selection  of  an  assumed  9,000  Btu/kWh 
heat  rate  for  use  in  converting  input- 
derived  NOx  emissions  to  an  output 
basis.  Several  commenters  provided 
examples  of  units  that  operate  in  the 
10,000  to  11.000  Btu/kWh  range.  The 
commenters  indicated  that  net  heat  rates 
of  10.000  to  10.500  Btu/kWh  are  typical 
of  state-of-the-art  units. 

In  light  of  additional  data  supplied  by 
commenters  and  collected  by  EPA.  the 
EPA  has  decided  to  revise  the  assumed 
heat  rate.  First,  as  explained  later,  the 
output-based  standard  is  now  based  on 
gross  output  instead  of  net  output,  so 
the  following  discussion  will  be  in 
terms  of  gross  heat  rates. 

The  EPA  collected  data  bom  four 
additional  utility  boilers  that  are 
considered  to  be  new  and  state-of-the- 
art  from  an  emissions  standpoint.  The 
first  boiler  is  a  base-loaded,  fluidized 
bed  combustion  cogeneration  unit  that 
fires  waste  coal  and  is  equipped  with 
SNCR  (Northampton).  This  unit's 


average  gross  heat  rate  (with  50  percent 
credit  for  export  steam)  is  less  than 
9,000  Btu/kWh.  The  second  unit  is  a 
pulverized  coal-fired,  cogeneration  unit 
that  operates  under  cycling  load  and  is 
equipped  with  SCR  (Logan).  This  unit's 
average  gross  heat  rate  (with  50  percent 
credit  for  export  steam)  is 
approximately  10.250  Btu/kWh.  The 
third  utility  boiler  (Stanton)  has  an 
average  heat  rate  of  10,250  Btu/kWh. 
The  Birchwood  cogeneration  unit,  the 
fourth  facility,  reported  that  they  cycle 
between  heat  rates  of  approximately 
10,700  Btu/kWh  at  32  percent  load  and 
9.000  Btu/kWh  at  100  percent  load.  The 
heat  rates  reported  by  die  Birchwood 
cogeneration  unit  are  based  on  a  100 
percent  credit  for  export  steam. 
The  EPA  conducted  statistical 
analyses  in  which  the  objective  was  to 
assess  long-term  NOx  emission  levels, 
on  an  output  basis,  that  can  be  achieved 
continuously.  Statistically,  Logan, 
Northampton,  and  Birchwood  all  can 
meet  the  revised  output-based  standard 
of  200  ng/Jo  (1.6  Ib/MWh)  (gross)  on  a 
30-day  rolling  average. 

Cogeneration  Steam  Credit.  Several 
commenters  asserted  that  using  only  50 
percent  of  the  thermal  energy  from  the 
steam  generated  at  cogeneration 
facilities  in  calculations  of  output-based 
emission  rates  is  inappropriate.  The 
commenters  reported  that  the  50- 
percent  allocation  is  from  a  section  of 
the  Public  Utility  Restructuring  Policy 
Act  (PURPA)  in  which  the  50-percent 
thermal  output  is  used  as  part  of  a 
definition  of  a  PURPA -qualifying 
facihty.  Basing  die  NSPS  on  this  factor 
is  not  justified  according  to  the 
commenters.  The  commenters  also 
suggested  a  variety  of  ways  to  calculate 
the  steam  credit  including  (1) 
converting  the  electric  output  to  MMBtu 
plus  the  enthalpy  of  the  full  steam  or 
hot  water  output  in  MMBtu,  or  the 
electric  output  in  MWh«i  plus  the 
enthalpy  of  the  full  steam  or  hot  water 
output  in  MWhih.  (2)  measuring  pounds 
of  NOx  per  million  Btu  of  steam 
produced  at  the  boiler  steam  header,  or 
(3)  measuring  the  electric  output  plus 
the  full  thermal  output  in  consistent 
units.  Another  commenter  suggested 
that  since  each  application  would  differ 
in  efficiency,  credit  should  be  given  for 
the  heat  actually  used  and  calculated  on 
a  case-by-case  basis.    . 

Other  commenters  insisted  that 
efficiency  should  not  be  used  as  a 
compliance  measure.  The  commenter 
explained  that  the  efficiency  calculation 
is  an  extra,  unneeded  step.  The 
commenters  reported  that  all  that  is 
needed  is  a  CEMS  to  directly  measure 
NOx  and  an  electric  or  thermal 


measurement  for  output  in  units  of 
MMBtu  or  MWh. 

As  discussed,  the  EPA  has  revised  the 
form  of  the  final  standards  to  be  based 
on  a  direct  measure  of  output,  i.e.,  mass 
of  NOx  per  unit  of  gross  energy  output. 
In  order  to  evaluate  the  data  supporting 
the  level  of  the  standard,  the  EPA  had 
to  conduct  data  analysis  to  address  the 
level  of  steam  credit  for  cogeneration 
facilities.  The  EPA  considered  three 
approaches  for  addressing  the  issue  of 
steam  credit  for  cogeneration  facilities: 
(1)  Allow  credit  for  steam  as  if  it  were 
being  converted  into  electricity;  (2) 
Allow  credit  in  the  form  of  50  percent 
of  the  thermal  value  (enthalpy)  of  the 
steam;  and  (3)  Allow  credit  for  greater 
than  50  percent  of  the  value  of  the 
steam,  up  to  100  percent. 

The  EPA  decided  not  to  allow  credit 
for  steam  as  if  it  were  being  converted 
into  electricity  because  the  EPA  wants 
to  encourage  cogeneration.  Allowing 
credit  as  if  electricity  would  only 
provide  credit  for  up  to  38  percent  of 
the  value  of  the  steam,  which  is  the 
reported  maximum  of  the  efficiency  of 
steam  to  electricity  conversion. 

The  EPA  also  decided  not  to  allow  for 
greater  than  50-percent  credit  for  the 
steam.  Based  on  analysis  of  heat  rates 
for  cogeneration  facilities,  the  EPA  has 
determined  that  once  a  facility  exceeds 
50  percent  and  approaches  100  percent 
credit  for  the  steam,  there  is  a  potential 
for  calculating  an  artificially  high 
output  rate,  particularly  if  much  of  the 
steam  is  exported.  As  another  option, 
the  EPA  considered  allowing  100 
percent  credit  for  steam,  but  capping  the 
amount  of  steam  for  which  credit  could 
be  received  to  a  certain  percentage  of 
total  output.  This  approach  was  deemed 
to  be  too  complex  from  a  monitoring 
standpoint. 

Therefore,  the  EPA  retained  the 
proposed  50-percent  credit  for  export 
steam  from  cogeneration  facilities  on  the 
basis  that  it  encourages  cogeneration, 
wiU  not  result  in  artificially  high  output 
rates,  and  will  not  require  complex 
monitoring.  This  outcome  is  based  on 
the  information  available  to  the  Agency 
at  this  time.  We  recognize,  however, 
that  cogeneration  increases  the 
efficiency  of  power  generation  and,  as 
discussed  above,  comments  received 
during  the  rulemaking  process  indicate 
that  there  may  be  alternative  ways  of 
calculating  the  value  of  thermal  output 
that  warrant  further  consideration.  We 
are  interested  in  exploring  alternative 
approaches  to  cogeneration  and  request 
further  comment  on  this  issue.  We 
particularly  are  interested  in  hearing 
about  alternatives  that  would  allow  us 
to  determine  the  fraction  of  the  energy 
delivered  to  the  industrial  process  that 
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is  actually  used  and  should,  therefore, 
be  included  in  the  calculation  of  the 
gross  output  from  cogeneration 
facilities. 

Gross  Versus  Net  Output.  While  some 
commenters  support  the  use  of  a  net 
output  basis  to  the  final  format  of  the 
standard  because  it  encourages  energy 
efficiency  at  the  facility,  several  other 
commenters  raised  concerns  regarding 
how  net  output  would  actually  be 
measured  in  the  industry.  One 
commenter  reported  that  the  output- 
based  format  would  "require  significant 
and  costly  changes  to  the  software  of 
monitoring  and  reporting  systems." 
Other  commenters  reported  that 
electrical  output  cannot  be  measured 
directly  because  it  is  dependent  on  the 
"electrical  usage  by  hundreds  of  motors 
and  other  auxiliary  equipment  located 
throughout  the  plants."  They  claimed 
that  net  generation  cannot  be  measured 
"by  simply  installing  a  wattmeter." 

One  commenter  recommended  basing 
the  standards  on  gross  rather  than  net 
output  to  account  for  the  power  drain 
associated  with  many  types  of  control 
technologies.  Other  commenters 
protested  that  the  proposal  did  not 
include  a  specific  methodology  for 
determining  the  imit  net  output.  They 
said  the  EPA  did  not  provide  for  t 
subsequent  comment  period  on  a 
"significant  component"  of  the 
proposal,  and  the  EPA  should  withdraw 
the  proposal  until  a  complete  and 
thorough  package  can  be  provided  for 
full  public  review  and  comment. 
The  EPA  has  reconsidered  its 
position,  and  has  decided  to  finalize  the 
rule  based  on  the  use  of  gross  output 
because  of  the  monitoring  difficulties 
inherent  in  the  net  output  methodology. 
In  particular,  measuring  net  output  at 
facilities  with  both  affected  and 
nonaffected  imits  could  be  problematic, 
because  a  single  meter  on  the  electricity 
leaving  the  facility  could  not  effectively 
allocate  the  electricity  leaving  the 
affected  boiler.  The  EPA  may  revisit  this 
issue  should  EPA  develop  a 
methodology  to  determine  the  net  heat 
output  in  all  circumstances. 

C.  Modification  and  Reconstruction 

Commenters  expressed  opposition  to 
the  applicability  of  the  NSPS  to 
modified  imits.  They  said  that  Congress' 
intent  in  developing  the  NSPS  program 
was  to  limit  applicability  to  sources  that 
could  be  designed  to  include  state-of- 
the-art  pollution  control  technology, 
and  that  the  emphasis  on  new  sources 
reflected  Congress'  recognition  of  the 
difficulty  and  expense  of  retrofitting 
control  technology  on  existing  sources. 

One  commenter  said  that  the  EPA  was 
"acting  unlawfully  by  failing  to  consider 


the  costs  that  will  be  incurred  by 
existing  sources  that  become  the  subject 
of  the  proposed  NOx  standard."  The 
commenter  proffered  that  existing  coal- 
fired  sources  are  likely  to  become 
subject  to  this  rule  eventually,  xmless 
they  are  specifically  excluded. 
According  to  this  commenter,  if  this 
occiu^,  the  existing  sources  will  be 
faced  with  excessive  retrofit  costs  in 
order  to  attain  the  standard. 

One  commenter  stated  that  "the 
installation  of  SCR  on  existing  units 
*  *  *  would  be  economically 
infeasible."  A  possible  solution 
proposed  by  a  commentei'  was  that  the 
EPA  propose  a  standard  that  modified 
imits  could  meet  without  SCR,  or  justify 
the  use  of  the  same  standards  as  for  new 
units.  One  commenter  reasoned  that 
"since  EPA  states  that  few  modified 
sources  will  be  affected,  adding  specific 
language  clarifying  that  such  units  are 
not  subject  to  the  NSPS  would  raise  few, 
if  any,  policy  implications."  Another 
possible  solution  presented  was  that  the 
EPA  specifically  exclude  modified 
boilers  from  the  final  NSPS. 

One  commenter  stated  that  the 
proposed  NOx  emission  limit  was  not 
demonstrated  for  non-gas-fired  modified 
sources  and  that  the  new  limit  should 
not  apply  to  sources  that  come  under 
the  NSPS  through  modification.  In 
situations  where  liquid  or  solid  fuel  is 
fired,  it  is  not  always  possible  or 
reasonable  to  comply  with  the  proposed 
limit.  For  instance,  the  commenter  has 
a  residual  oil-fired  boiler  that  could  not 
be  retrofitted  to  meet  the  proposed 
standard,  and  add-on  controls  would 
not  be  feasible  because  of  limited  space 
and  unreasonable  cost. 

One  commenter  said  EPA  is 
aggressively  pvirsuing  businesses  that 
have  made  efficiency  improvements  to 
force  the  units  to  meet  NSPS  under  the 
modification  provisions  in  40  CFR  part 
60.  The  commenter  stated  that  the  EPA 
"clearly  has  the  discretion  and  duty  to 
distinguish  between  new  and  existing 
sources  which  become  subject  to  this 
rule." 

The  Clean  Air  Act  defines  a 
modification  as  "any  physical  change 
in,  or  change  in  the  method  of  operation 
of,  a  stationary  source  which  increases 
the  amoimt  of  any  air  pollutant  emitted 
by  such  source  or  which  results  in  the 
emission  of  any  air  pollutant  not 
previously  emitted."  (Section  111(a)(4)) 
Section  60.14  of  the  subpart  A  General 
Provisions  provides  additional  guidance 
on  EPA's  interpretation  of  this 
definition,  and  specifically  excludes 
changes  in  ownership  of  an  existing 
facility  from  being  considered  a 
modification.  (40  CFR  60.14)  In 
addition,  a  key  aspect  to  the  definition 


of  modification  is  that  the  change  to  the 
facility  must  result  in  an  emissions 
increase. 

Section  111(b)(1)(B)  of  the  Act 
requires  the  Administrator  to 
promulgate  standards  of  performance 
for  "new  sources"  in  each  category  of 
sources  which  in  the  Administrator's 
judgment  causes,  or  contributes 
significantly  to,  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  Section 
111(a)(2)  of  the  Act  defines  "new 
source"  to  include  stationary  sources 
which  are  modified  after  an  applicable 
standeird  of  performance  is  proposed. 
The  EPA  finds  nothing  in  the  comments 
that  would  justify  ignoring  this  clear 
statutory  mandate.  In  developing 
standards  of  performance,  section 
111(a)(1)  of  the  Act  does,  however, 
idlow  the  Administrator  to  take  into 
consideration  the  cost  of  achieving  the 
required  reduction  and  any  nonair 
quality  health  and  environmental 
impact  and  energy  reqiiirements.  As 
noted  at  proposal,  the  efficiency  of  most 
existing  electric  utility  steam  generating 
plants  ranges  from  24-  to  38-percent 
efficient.  The  EPA  selected  38-percent 
efficiency  as  the  baseline  reflective  of 
NSPS  units.  The  EPA  believes  that 
selecting  the  38-percent  efficiency  level 
for  new  electric  utility  steam  generating 
imits  was  an  appropriate  exercise  of  its 
discretion  based  on  the  available 
information.  The  EPA  realizes,  however, 
that  existing  units  are  likely  to  operate 
in  the  lower  end  of  this  range,  with 
higher  associated  heat  rates,  which 
would  make  it  more  difficult  to  meet  an 
output-based  standard.  These  sources 
would  have  to  compensate  with  higher 
control  device  performance  (up  to  a  40- 
percent  increase  in  performance),  which 
would  be  more  costly.  To  ease  this 
potential  burden,  the  EPA  has  decided 
to  allow  any  existing  units  that  become 
subject  to  the  NSPS  as  a  result  of 
undergoing  a  modification  or 
reconstruction  to  meet  the  equivalent 
input-based  standard  of  65  ng/Ji  (0.15 
Ib/MMBtu)  on  which  the  output-based 
standard  applicable  to  new  units  is 
based.  This  change  will  eliminate  the 
concern  that  higher  average  heat  rates  at 
existing  units  could  adversely  affect  a 
source's  ability  to  meet  an  output-based 
standard.  This  level  of  control 
represents  the  same  overall  level  of  SCR 
performance  that  would  be  required  of 
new  units,  but  lacks  the  benefits 
attributed  to  promoting  energy 
efficiency  that  the  output-based  format 
provides. 


m^^M^^^  W^ 1^ 
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D.  Applicability  and  Exemptions 
1.  Gas  Turbines 

Commenters  stated  that  the  EPA 
should  not  apply  the  proposed  standard 
to  modified  and  reconstructed  waste 
heat  boilers.  The  commenters  said  these 
waste  heat  systems  are  typically 
installed  in  the  ductwork  of  a  gas 
turbine  exhaust  and  are  not  amenable  to 
significant  modification  for  NOx  control 
because  of  their  configiuation. 
According  to  the  commenters,  tubes  are 
tightly  packed,  space  for  reconfiguration 
is  extremely  limited,  and  possible  back 
pressure  impacts  on  the  upstream 
device  are  a  major  concern.  Applying 
the  NSPS  would  require  the  combined 
system  to  meet  the  new  standard, 
because  the  NOx  fi"om  the  upstream 
device  (i.e.,  combustion  turbine)  cannot 
be  separated  from  the  steam  generator 
NOx  for  purposes  of  add-on  control.  The 
commenters  said  that  add-on  controls 
are  not  demonstrated  for  such  systems. 

The  systems  described  by  the 
commenters  would  be  subject  to  subpart 
GG  of  this  part,  standards  of 
performance  for  stationary  gas  tiubines, 
and  subparts  Da  or  Db.  Because  these 
standards  cover  separate  emission 
sources,  continued  applicability  of 
subparts  Da  or  Db  is  needed.  However, 
the  EPA's  ongoing  Industrial 
Combustion  Coordinated  Rulemaking 
(ICCR)  could  result  in  the  EPA 
extending  the  applicability  of  subpart 
GG  to  the  duct  burner,  which  is 
currently  covered  by  subparts  Da  and 
Db.  The  EPA  agrees  that  if  this  were  to 
occur,  the  ICCR-driven  revisions  to 
subpart  GG  would  pose  a  potential 
conflict  with  the  subparts  Da  and  Db. 
Therefore,  the  EPA  will  revise  subparts 
Da  and  Db  to  exempt  sources  that  may 
also  become  subject  to  subpart  GG, 
should  such  revisions  to  subpart  GG 
occur. 

2.  Ten-Percent  Exemption 

Commenters  noted  that  the  proposed 
revision  appears  to  apply  to  all  steam 
generating  imits,  including  units  that 
are  excluded  fit)m  the  current  standard 
because  they  fire  10  percent  or  less 
fossil  fiiel.  "The  commenters  did  not 
believe  that  the  EPA  intended  that  the 
revised  NOx  limit  should  apply  to 
facilities  that  combust  a  limited  amount 
of  fossil  fuel.  Several  commenters 
suggested  clarifying  the  following 
language  at  the  end  of  §  60.44b(l)(l): 

86  ng/J,  (0.20  Ib/MMBtu)  heat 

input  unless  the  affected  facility  has  an 
annual  capacity  factor  for  coal,  oil,  and 
natural  gas  of  10  percent  (0.10)  or  less 
and  is  subject  to  a  federally  enforceable 
requirement  that  limits  operation  of  the 
fecility  to  an  annual  capacity  factor  of 


10  percent  (0.10)  or  less  for  coal,  oil, 
and  natural  gas;  or  *  *  *." 

The  EPA  Old  not  intend  to  remove  the 
10-percent  exemption  from  the  revised 
NSPS.  The  EPA  will  add  the  suggested 
regulatory  language  to  clarify  that  this 
exemption  still  applies. 

3.  Municipal  Waste  Combust ors 

Commenters  pointed  out  that,  as 
written,  the  proposed  NOx  revisions 
would  include  municipal  solid  waste 
combustors  (MWC)  that  only  use  a 
limited  eimount  of  fossil  fuels  for  startup 
purposes  and  supplemental  fuel  during 
those  periods  when  the  heat  content  of 
the  waste  is  low,  in  order  to  maintain 
good  combustion  conditions.  These 
units  are  already  subject  to  subpart  Eb 
of  this  part,  the  revised  NSPS  for  large 
MWC.  The  commenters  suggested  that 
the  addition  of  the  10-percent 
exemption,  discussed  above,  would 
alleviate  this  concern  or  that 
exemptions  for  MWC  units  subject  to 
the  relevant  MWC  rules  would  make 
sense. 

As  discussed  above,  the  EPA  has 
included  the  language  regarding  the  10- 
percent  exemption  to  the  final  rule, 
which  should  cover  these  types  of 
sources.  In  addition  the  EPA  will  revise 
the  ffnal  rule  to  exempt  units  that  are 
subject  to  subpart  Eb  to  avoid  any 
possible  confficts. 

E.  Monitoring 

Several  commenters  requested  that 
the  EPA  clarify  and  expand  the 
allowance  of  the  use  of  part  75  GEMS  in 
place  of  the  subparts  Da  and  Db 
required  inonitoring  provisions.  In 
particular,  commenters  requested  that 
part  75  elements  such  as  data  validation 
procedures,  GEMS  configuration 
specifications,  and  methods  of 
compliance  determination  should  be 
deemed  to  satisfy  subparts  Da  and  Db 
monitoring  provisions. 

In  the  past,  the  EPA  determined  that 
Acid  Rain  GEMS  can  be  used  as  NSPS 
Subpart  Da  GEMS.  That  determination 
is  available  on  the  Office  of  Enforcement 
and  Compliance  Assurances's  web  site. 
A  subpart  Db  boiler  equipped  with  an 
acid  rain  GEMS  can  also  use  this  GEMS 
as  a  subpart  Db  GEMS.  In  either  case, 
the  reports  generated  by  this  CEMS 
must  be  generated  according  to  the 
provisions  of  subparts  Da  or  Db,  as 
applicable,  and  submitted  to  the 
authority  in  charge  of  the  NSPS 
program,  because  the  NSPS  and  add 
rain  programs  have  different 
requirements  and  are  managed  by 
different  authorities. 

Regarding  data  validation  procedures, 
the  H'A  headquarters  already  maintains 
the  acid  rain  data  base  and  the  AIRS 


data  base,  which  is  suitable  for  reports 
from  non-acid  rain  programs.  In 
addition,  several  States  maintain  their 
own  data  bases.  The  EPA  believes  that 
the  data  validation  issue  should  not  lead 
to  any  conflicts  considering  that  the 
acid  rain  and  the  subparts  Da  and  Db 
report  formats  must  follow  their  own 
requirements.  The  EPA  headquarters 
has  addressed  a  few  span-related  issues 
u|}on  request  and  will  continue  this 
practice  under  the  part  60  General 
Provisions.  Finally,  emission  limits 
during  hours  of  invalid  data  must  be 
met  using  other  means  than  GEMS  data 
according  to  the  requirements  of 
§  60.47a(0  or  §  60.48b(f).  as  applicable. 

The  EPA  has  added  language  to 
§  60.47a(c)  to  clarify  that  "If  the  owner 
or  operator  has  installed  a  nitrogen 
oxides  emission  rate  continuous 
emission  monitoring  system  (CEMS)  to 
meet  the  requirements  of  part  75  of  this 
chapter  and  is  continuing  to  meet  the 
ongoing  requirements  of  part  75  of  this 
chapter,  that  GEMS  may  be  used  to  meet 
the  requirements  of  this  section,  except 
that  the  owner  or  operator  shall  also 
meet  the  requirements  of  §  60.49a.  Data 
reported  to  meet  the  requirements  of 
§  60.49a  shall  not  include  data 
substituted  using  the  missing  data 
procedures  in  subpart  D  of  part  75  of 
this  chapter,  nor  shall  the  data  have 
been  bias  adjusted  according  to  the 
procedures  of  part  75  of  this  chapter. 
Similar  language  has  also  been  added  to 
§  60.48b(b)  to  clarify  the  use  of  part  75 
CEMS  writh  subpart  Db  affected 
facilities. 

IV.  Administrative  Requironents 

A.  Docket 

This  final  rulemaking  action  is  subject 
to  section  307(d)  of  the  Act. 
Accordingly,  the  EPA  has  established  a 
docket  (No.  A-91-71),  which  consists  of 
an  organized  and  complete  file  of  all 
information  submitted  to.  or  otherwise 
considered  by,  the  EPA  in  the 
development  of  this  action.  The  docket 
includes  all  memoranda  and  studies 
dted  by  the  EPA  in  this  preamble.  The 
principal  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process,  and  (2)  to  serve  as 
the  record  in  case  of  judicial  review. 
The  docket  is  available  for  public 
inspection  at  EPA's  Air  Docket,  which 
is  listed  under  the  ADDRESSES  section  of 
this  document 
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B.  Office  of  Management  and  Budget 
(OMB)  Review 

1.  Paperwork  Reduction  Act 

These  revisions  contain  no  changes  to 
the  information  collection  requirements 
of  the  current  NSPS  that  would  increase 
the  burden  to  soiuces,  and  the  ciurently 
approved  Office  of  Management  and 
Budget  (OMB)  information  collection 
requests  are  still  in  force  for  the 
amended  rules.  These  information 
collection  requests  are  identified  as 
number  1053.05,  OMB  2060-0023,  for 
40  CFR  60.40a-49a  and  number 
1088.08,  OMB  2060-0072  for  40  CFR 
60.40b-49b.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Some  changes  in  the  rule,  such  as 
allowing  the  submittal  of  electronic 
reports,  are  provided  as  an  option  to 
sources,  and  should  reduce  burden  to 
those  sources  electing  to  use  this  report 
format.  Other  rule  changes,  such  as  the 
difference  in  nimierical  NOx  emission 
limits  and  the  output-based  format  of 
the  standard,  do  not  result  in  additional 
recordkeeping  and  reporting 
requirements,  beyond  those  already 
required  by  other  programs  such  as  the 
Acid  Rain  requirements  in  part  75. 

2.  Executive  Order  12866 

Under  Executive  Order  12866  (58  PR 
51735,  Oct.  4, 1994),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and.  therefore,  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affect  a  sector 
of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligation  of 
recipients  thereof;  (4)  raise  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  the  EPA  has  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  this  action  may  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  and  it  raises  novel 
policy  issues,  such  as  the  output-based 


format  of  the  subpart  Da  emission  limit 
for  new  sources  and  the  fuel  neutral 
approach  to  the  emission  limits  under 
both  subparts.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

C.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA"),  signed  into  law  on  March 
22, 1995,  die  EPA  must  prepare  a 
statement  to  accompany  any  proposed 
rule  where  the  estimated  costs  to  State, 
local,  or  tribal  governments,  or  to  the 
private  sector,  will  be  $100  million  or 
more  in  any  one  year.  Under  section 
205,  the  EPA  must  select  the  most  cost- 
effective,  least  costly,  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  impacted  by  the 
rule. 

The  unfunded  mandates  statement 
under  section  202  must  include:  (1)  A 
citation  of  the  statutory  authority  imder 
which  the  rule  is  proposed;  (2)  an 
assessment  of  the  costs  and  benefits  of 
the  rule,  including  the  effect  of  the 
mandate  on  health,  safety  and  the 
environment,  and  the  federal  resources 
available  to  defray  the  costs;  (3)  where 
feasible,  estimates  of  future  compliance 
costs  and  disproportionate  impacts 
upon  particular  geographic  or  social 
segments  of  the  nation  or  industry;  (4) 
where  relevant,  an  estimate  of  the  effect 
on  the  national  economy;  and,  (5)  a 
description  of  the  EPA's  prior 
consultation  with  State,  local,  and  tribal 
officials. 

Since  this  final  rule  is  estimated  to 
impose  costs  to  the  private  sector  in 
excess  of  $100  million,  the  EPA  has 
prepared  the  following  statement  with 
respect  to  these  impacts. 

1.  Statutory  Authority 

The  statutory  authority  for  this 
rulemaking  is  identified  and  described 
in  section  I.A  of  the  preamble.  As 
required  by  section  205  of  the  UMRA, 
and  as  described  more  fully  in  the 
proposal  preamble  (62  FR  36948, 
section  III)  and  section  III  of  this 
preamble,  the  EPA  has  chosen  to 
promulgate  a  rule  that  is  the  least 
burdensome  alternative  for  regulation  of 
these  soiuces  that  meets  the  statutory 
requirements  under  the  Act. 


2.  Costs  and  Benefits 

As  described  in  section  VI  of  the 
proposal  preamble,  the  estimate  of 
annual  social  cost  for  the  regulation  is 
$40  million  for  utility  boilers  and  $41 
million  for  industrial  boilers  in  the  year 
2000.  Certain  simplifying  assumptions, 
such  as  no  fuel  switching  in  response  to 
the  rule,  may  have  resulted  in  a 
significant  overestimation  of  these  costs. 

The  pollution  control  costs  will  not 
impose  direct  costs  for  State,  local,  and 
tribal  governments.  Indirectly,  these 
entities  face  increased  costs  in  the  form 
of  higher  prices  for  electricity  and  the 
goods  produced  in  the  facilities 
requiring  new  industrial  boilers  that 
would  be  subject  to  this  final  rule.  There 
are  no  federal  funds  available  to  assist 
State,  local,  or  tribal  governments  with 
these  indirect  costs. 

Because  this  regulation  affects  boilers 
as  they  are  constructed  (or  modified), 
the  emission  reductions  attributable  to 
the  regulation  increase  year  by  year 
imtil  all  existing  boilers  have  been 
replaced.  In  the  year  2000,  the  NOx 
emission  reduction  relative  to  the 
baseline  for  utility  boilers  is  estimated 
to  be  26,000  tons  per  year.  In  the  year 
2000,  the  NOx  emission  reduction 
relative  to  the  baseline  for  industrial 
boilers  that  represent  net  additions  to 
existing  capacity  is  estimated  to  be 
20,000  tons  per  year.  Emissions 
reductions  from  replacement  boilers  are 
not  quantified  because  of  difficulties  in 
characterizing  emission  rates  for  the 
boilers  being  replaced  and  the  inability 
of  the  replacement  model  to  predict 
selection  of  different  types  of  boilers  in 
both  the  baseline  case  and  in  response 
to  the  regulation.  A  qualitative  analysis 
of  industrial  boiler  replacement  raises 
the  possibility  that  replacement  delay 
due  to  the  revision  may  keep  some 
boilers  continuing  to  emit  at  a  higher 
level  than  they  would  in  the  baseline 
case  where  they  would  be  replaced  by 
a  lower  emitting  boiler. 

Reducing  emissions  of  NOx  has  the 
potential  to  benefit  society  in  a  number 
of  ways.  Emissions  of  NOx  result  in  a 
wide  range  of  damages,  ranging  from 
human  health  effects  to  impacts  on 
ecosystems.  They  not  only  contribute  to 
ambient  levels  of  potentially  harmful 
nitrogen  compounds,  but  they  also  have 
important  precursor  effects.  In 
combination  with  volatile  organic 
compoimds  (VOCs),  they  contribute  to 
the  formation  of  ground  level  ozone. 
Along  with  emissions  of  sulfur  oxides, 
they  are  also  precxu^ors  to  particulate 
matter  and  acidic  deposition. 

See  Table  2  for  a  svimmary  of  linkages 
between  NOx  emissions  and  damage 
categories. 
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Table  2.— Linkages  Between  NOx  Emissions  and  Damage  Categories:  Strength  of  the  Evidence 


Human  Health: 

Acute  MortjkJity 

Chronic  Morbidity 

Mortality  

Ecosystents: 

Terrestrial  

Aquatic 

Commercial  Biological  Systems ': 

Agriculture  

Forestry  _ 

Visibility 

Materials 


Direct  effects 


Ambient  NOx 
levels 


vvv 


vv 


vv 
vvv 


Precursor  effects 


Ambient 
ozone  levels 


vvv 
V 

V 

vv 


vvv 
vv 


Ambient  par- 
ticulate matter 


vvv 
vvv 
vvv 

vv 


vvv 

vvv 


Adddeposi- 
bon 


vvv 


^  =  weak  evidence. 
^^  =  limited  evidence, 
vvv  _  strong  evidence. 

'  Evidence  indicates  that  NOx  can  have  both  positive  and  negative  effects  in  this  category 

2  Evidence  for  this  category  relates  specifically  to  certain  commercial  crop  or  tree  types  rather  than  to  the  more  general  terrestrial  damaoes 
that  are  covered  in  the  separate  ecosystems  category.  >r-         «n  cau  »  uoiiiayca 


Benefits  are  only  qualitatively 
addressed  in  the  regulatory  impacts 
analysis  (RIA)  because  of  difficulties  in 
physically  locating  the  not  yet  built 
boilers  and  translating  their  emission 
reductions  into  changes  in  ambient 
concentrations  of  nitrogen  compounds, 
ozone  concentrations,  and  particulate 
matter  concentrations. 

3.  Future  and  Disproportionate  Costs 

The  rule  is  not  expected  to  have  any 
disproportionate  budgetary  effects  on 
any  particular  region  of  the  nation,  any . 
State,  local,  or  tribal  government,  or 
urban  or  rural  or  other  type  of 
commimity.  Only  very  small  increases 
in  electricity  prices  are  estimated.  See 
section  VIII  C.4  of  the  proposal 
preamble  for  more  detail. 

4.  Effects  on  National  Economy 

Significant  effects  on  the  national 
economy  from  this  rule  are  not 
anticipated.  See  section  Vni.C.4  of  the 
proposal  preamble  for  more  detail. 

5.  Consultation  with  Government 
Officials 

The  UMRA  requires  that  EPA  describe 
the  extent  of  the  Agency's  prior 
consultation  with  affected  State,  local, 
and  tribal  officials,  summarize  the 
officials'  comments  or  concerns,  and 
svmamarize  the  EPA's  response  to  those 
comments  or  concerns.  In  addition, 
section  203  of  the  Act  requires  that  the 
EPA  develop  a  plan  for  informing  and 
advising  small  governments  that  may  be 
significantly  or  uniquely  impacted  by  a 
proposal. 

In  the  development  of  this  rule,  the 
EPA  has  provided  small  governments 
(State,  local,  and  tribal)  the  opportimity 
to  comment  on  this  regulatory  program. 


A  fact  sheet  which  summarized  the 
regulatory  program,  the  control  options 
being  considered,  preliminary  revisions, 
and  the  projected  impacts  was 
forwarded  to  seven  trade  associations 
representing  State,  local,  and  tribal 
governments.  A  meeting  was  held  for 
interested  parties  to  discuss  and  provide 
comments  on  the  program.  Written 
comments  also  were  requested.  The 
main  comments  received  dealt  with  the 
need  to  consider  the  impacts  of  the 
revisions  on  small  units  and  facilities. 
Commenters  also  stated  that  the 
requirement  for  an  integrated  resoiuce 
plan  is  unnecessary  and  burdensome  for 
small  operators  and  may  constitute  an 
unfunded  mandate.  In  response  to  this 
concern,  the  EPA  removed  the 
requirement  for  an  integrated  resource 
plan  from  this  rulemaking.  In  response 
to  the  concern  regarding  the  cost 
impacts  on  small  industrial  steam 
generating  imits,  the  EPA  proposed  a 
higher  NOx  emission  limit  for  industrial 
units  than  it  proposed  for  utility  units. 
The  revised  limit  for  industrial  units 
effectively  results  in  no  additional 
controls  for  gas  and  distillate  oil-fired 
industrial  units  over  that  required  to 
comply  with  the  current  emission 
limits.  As  described  in  sections  Vni.D.3 
and  D.4.C  of  the  proposal  preamble,  the 
impacts  on  small  businesses  and 
governments  have  been  analyzed  and 
indicate  that  small  govenunents  are  not 
significantly  impacted  by  this  rule  and 
thus  no  plan  is  required.  Public 
comments  received  fit>m  govenunent 
entities  were  largely  limited  to  technical 
comments  on  the  proposed  revisions. 
However,  the  City  of  Tampa,  Florida, 
did  raise  a  burden-related  issue  due  to 
concerns  regarding  the  potential  overlap 


in  applicabihty  between  subpart  Db  and 
other  NSPS  provisions  affecting 
municipal  waste  combustors.  AJs 
described  in  section  in.D.3,  the  EPA  has 
addressed  their  concerns  by  reinstating 
the  10-percent  exemption  and  by 
specifically  exempting  MWC  units  from 
applicability  to  subpart  Db. 

D.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  imfunded,  EPA  must 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

The  EPA  has  concluded  that  this  rule 
may  create  a  mandate  on  State,  local, 
and/or  tribal  govenunents  and  that  the 
Federal  government  will  not  provide  the 
funds  necessary  to  pay  the  direct  costs 
inoured  by  the  State,  local  and/or  tribal 
governments  in  complying  with  the 
mandate.  These  governments  will  also 
have  the  responsibility  to  carry  out  the 
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rule  by  incorporating  it  into  permits  and 
enforcing  it,  as  delegated.  They  will 
collect  permit  fees  that  pay  for  the  costs 
of  applying  the  rule. 

In  developing  this  rule,  EPA 
consulted  with  these  governments  to 
enable  them  to  provide  meaningful  and 
timely  input  in  the  development  of  this 
rule.  As  discussed  in  section  IV.C.5  of 
this  preamble,  EPA  provided  numerous 
opportunities  for  these  stakeholders  to 
comment  on  the  proposed  amendments 
and  has  carefully  considered  their 
input. 

As  described  in  sections  IV.C.2  and 
IV.C.3,  EPA  does  not  expect  this  rule  to 
impose  direct  compliance  costs  on 
State,  local,  and  tribal  governments.  At 
most,  these  entities  will  face  increased 
indirect  costs  in  the  form  of  slightly 
higher  prices  for  electricity  and  the 
goods  produced  in  facilities  requiring 
new  industrial  boilers  that  would  be 
subject  to  this  final  rule.  Compared  to 
the  estimated  health  and  environmental 
benefits,  described  in  section  IV.C.2  of 
this  preamble,  EPA  believes  the  need  to 
issue  this  final  rule  outweighs  the 
potential  costs  to  these  governmental 
entities.  ^ 

E.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB, 
in  a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  Issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  The  EPA 
received  extensive  public  comments  on 
the  proposed  amendments.  None  of  the 
commenters  raised  any  issues  of  direct 
significance  to  Indian  tribal 
governments.  Accordingly,  the  . 
requirements  of  section  3(b)  of 


Executive  Order  13084  do  not  apply  to 
this  rule. 

F.  Regulatory  Flexibility  Act 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  coimection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  The 
Regulatory  Flexibility  Act  (RFA) 
requires  EPA  to  give  special 
consideration  to  the  impact  of 
regulation  on  small  businesses,  small 
organizations,  and  small  governmental 
units.  The  major  purpose  of  the  RFA  is 
to  keep  paperwork  and  regulatory 
requirements  from  getting  out  of 
proportion  to  the  scale  of  the  entities 
being  regulated,  without  compromising 
the  objectives  of,  in  this  case,  the  Clean 
Air  Act.  The  RFA  specifies  that  the  EPA 
must  prepare  an  initial  regulatory 
flexibility  analysis  if  a  proposed 
regulation  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Firms  in  the  electric  services  industry 
(SIC  4911)  are  classified  as  small  by  the 
U.S.  Small  Business  Administration  if 
the  firm  produces  less  than  four  million 
megawatts  a  year.  For  the  time  period  of 
the  analysis  (1996  to  2000),  one 
projected  new  utiUty  boiler  may  be 
affected  and  small.  Of  the  13  projected 
new  utility  boilers,  10  are  knowm  to  not 
be  small,  and  2  of  the  remaining  3  are 
not  expected  to  incur  additional  control 
costs  due  to  the  regulation.  The  size  of 
the  owning  entity  is  unknown  for  the 
remaining  utility  boiler.  That  boiler  also 
has  the  smallest  cost  in  mills/kWh 
(0.07)  of  the  11  projected  imits  to  have 
additional  control  costs.  Therefore,  no 
significant  small  business  impacts  are 
anticipated  for  the  utility  boilers. 

Regarding  industrial  boilers,  EPA 
expects  that  some  small  businesses  may 
face  additional  pollution  control  costs. 
It  is  difficult  to  project  the  number  of 
industrial  steam  generating  imits  that 
vfiW  both  inciir  control  costs  imder  the 
regulation  and  be  owned  by  a  small 
entity.  Since  the  rule  only  affects  new 
sources,  and  plans  for  new  industrial 
boilers  are  not  available  (as  they  are  for 
electric  utiUties),  linking  new  projected 
boilers  to  size  of  owning  entity  is 
difficult.  The  projection  of  381  new 
boilers  has  293  of  the  boilers  incurring 
no  costs  because  they  are  projected  to  be 
either  gas-fired  or  distillate-oil-fired 
imits  that  would  require  no  additional 
control.  Some  of  the  88  remaining 
boilers  which  are  projected  to  incur 
costs  in  complying  with  the  regulation 
may  be  owned  by  small  entities.  The 
size  of  the  owaiing  entity  and  the  size  of 


the  boiler  are  not  related  in  any  simple 
way,  but  smaller  entities  may  be  more 
likely  to  have  a  smaller  boiler.  The 
applicability  size  cut  off  of  100  million 
Btu/hour  heat  input  for  industrial 
boilers  would  be  expected  to  result  in 
fewer  small  entities  being  affected. 
Since  only  88  industrial  boilers  are 
expected  to  incur  any  costs  and  many  of 
them  are  likely  to  be  owned  by  large 
entities,  the  EPA  projects  that  fewer 
than  88  of  these  boilers  will  be  owned 
by  small  entities. 

The  information  used  for  economic 
impact  analysis  for  the  proposed  rule 
matches  boiler  size  and  fuel  type  to 
various  industries.  These  data 
overestimate  the  share  of  boilers  that  are 
residual-oil-fired  and  coal-fired,  but  the 
data  are  nonetheless  useful  for 
estimating  the  potential  economic 
impact  of  the  rule  on  small  entities  in 
terms  of  cost-to-sales  ratio.  This  analysis 
estimates  costs  as  a  percent  of  value  of 
shipments  (closely  related  to  sales)  for 
affected  facilities.  The  average  control 
cost  as  a  percentage  of  value  of 
shipments  for  all  affected  facilities  is 
0.07  percent.  The  range  of  average 
control  cost  across  industries  varies 
bom  a  low  of  0.004  percent  for  primary 
metals  to  a  high  of  0.8  percent  for  the 
paper  industry.  Although  the  cost  varies 
by  industry,  boiler  size,  and  fuel,  it  is 
unlikely  that  any  affected  small  entities 
will  have  a  control  cost  to  sales  ratio  of 
greater  than  one  percent. 

G.  Executive  Order  13045 

Executive  Order  13045  applies  to  any 
rule  that  EPA  determines  (1) 
economically  significant  as  defined 
under  Executive  Order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
because  it  does  not  involve  decisions  on 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  directs  all  Federal 
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agencies  to  use  voluntary  consensus 
standards  instead  of  government-unique 
standards  in  their  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
■  with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
material  specifications,  test  methods, 
sampling  and  analytical  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  one  or  more 
voluntary  consensus  standards  bodies. 
Examples  of  organizations  generally 
regarded  as  voluntary  consensus 
standards  bodies  include  the  American 
Society  for  Testing  and  Materials 
(ASTM).  the  National  Fire  Protection 
Association  (NFPA),  and  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  requires  Federal  agencies  Uke 
EPA  to  provide  Congress,  through  OMB. 
with  explanations  when  an  agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  action  does  not  involve  any  new 
technical  standards  or  the  incorporation 
by  reference  of  existing  technical 
standards.  Therefore,  consideration  of 
voluntary-consensus  standards  is  not 
relevant  to  this  action. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
pubhcation  of  the  rule  in  the  Federal 
Register.  This  action  is  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

/.  Clean  Air  Act  Procedural 
Requirements 

1.  Administrator's  Listing — Section  111 

As  prescribed  by  section  111(b)(1)(A) 
of  the  Act,  establishment  of  standards  of 
performance  for  electric  utility  steam 
generating  units  and  industrial- 
commercial-institutional  steam 
generating  units  was  preceded  by  the 
Administrator's  determination  that 
these  sources  contribute  significantly  to 
air  pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare. 


2.  Periodic  Review — Section  111 

This  regulation  will  be  reviewed  again 
8  years  bom  the  date  of  promulgation  of 
these  revisions  to  the  standard.  The 
review  will  include  an  assessment  of  the 
need  for  integration  with  other 
programs.  enforceabiUty.  improvements 
in  emission  control  technology,  and 
reporting  requirements. 

3.  External  Participation — Section  117 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  review  was 
preceded  by  consultation  with 
independent  experts.  The  Administrator 
has  considered  comments  on  several 
aspects  of  the  proposed  revisions, 
including  economic  and  technical 
issues. 

4.  Economic  Impact  Analysis — Section 
317 

Section  317  of  the  Act  requires  the 
EPA  to  prepare  an  economic  impact 
assessment  for  any  emission  standards 
under  section  111  of  the  Act.  An 
economic  impact  assessment  was 
prepared  for  the  proposed  revision  to 
the  standards.  In  the  manner  described 
above  under  the  discussions  of  the 
impacts  of,  and  rationale  for,  the 
proposed  revision  to  the  standards,  the 
EPA  considered  all  aspects  of  the 
assessments  in  promulgating  the 
revision  to  the  standards.  The  economic 
impact  assessment  is  included  in  the 
docket  Usted  at  the  beginning  of  this 
document  under  SUPPLEMENTARY 
INFORMATION. 

Statutory  Authority 

The  statutory  authority  for  this  rule  is 
provided  by  sections  101,  111.  114,  301. 
and  407  of  the  Clean  Air  Act.  as 
Amended;  42  U.S.C.  7401.  7411,  7414. 
7601,  and  7651f. 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection,  Air 
pollution  control.  Electric  utihty  steam 
generating  units.  Industrial-commercial- 
institutional  steam  generating  units. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  3. 1998 
Carol  M.  Browner. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  1  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows. 

PART  60-[AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7411,  7413, 
7414,  7416,  7601,  and  7602. 


Subpart  Da— {Amended] 

2.  Section  60.40a  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  60.40a    Applicability  and  designation  of 
affected  facility. 

•        •        •        •        • 

(b)  Unless  and  until  subpart  GG  of 
this  part  extends  the  appUcability  of 
subpart  GG  of  this  part  to  electric  utility 
steam  generators,  this  subpart  appUes  to 
electric  utiUty  combined  cycle  gas 
turbines  that  are  capable  of  combusting 
more  than  73  megawatts  (250  million 
Btu/hour)  heat  input  of  fossil  fuel  in  the 
steam  generator.  Only  emissions 
resulting  fi-om  combustion  of  fuels  in 
the  steam  generating  unit  are  subject  to 
this  subpart. 

(The  gas  turbine  emissions  are  subject 
to  subpart  GG  of  this  part.) 

3.  Section  60.41a  is  amended  by 
adding  a  definition  for  "Gross  output" 
in  alphabetical  order  to  read  as  follows: 

S6a41a    Definitions. 


Gross  output  means  the  gross  useful 
work  performed  by  the  steam  generated. 
For  units  generating  only  electricity,  the 
gross  useful  work  performed  is  the  gross 
electrical  output  from  the  turbine/ 
generator  set.  For  cogeneration  units, 
the  gross  useful  work  performed  is  the 
gross  electrical  output  plus  one  half  the 
useful  thermal  output  (i.e.,  steam 
delivered  to  an  industrial  process). 

4.  Section  60.44a  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (c)  introductory  text  and  by  adding 
paragraph  (d)  to  read  as  follows: 

§  60.44a    Standard  for  nitrogen  oxides. 

(a)  On  and  after  the  date  on  which  the 
initial  performance  test  required  to  be 
conducted  under  §  60.8  is  completed,  no 
owner  or  operator  subject  to  the 
provisions  of  this  subpart  shall  cause  to 
be  discharged  into  the  atmosphere  from 
any  affected  facility,  except  as  provided 
under  paragraphs  (b)  and  (d)  of  this 
section,  any  gases  which  contain 
nitrogen  oxides  (expressed  as  NO2)  in 
excess  of  the  following  emission  limits, 
based  on  a  30-day  rolling  average: 

•  •        *        •        • 

(c)  Except  as  provided  under 
paragtiph  (d)  of  this  section,  when  two 
or  more  fiiels  are  combusted 
simultaneously,  the  appUcable  standard 
is  determined  by  proration  using  the 
foUovtring  formula: 

•  •        *        »        • 

(d)(1)  On  and  after  the  date  on  which 
the  initial  performance  test  required  to 
be  conducted  under  §  60.8  is  completed, 
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no  new  source  owner  or  operator  subject 
to  the  provisions  of  this  subpart  shall 
cause  to  be  discharged  into  the 
atmosphere  from  any  affected  faciUty  for 
which  construction  commenced  after 
July  9, 1997  any  gases  which  contain 
nitrogen  oxides  (expressed  as  NOj)  in 
excess  of  200  nanograms  per  joule  1.6 
pounds  per  megawatt-hour)  gross  energy 
output,  based  on  a  3G-day  rolling 
average. 

(2)  On  and  after  the  date  on  which  the 
initial  performance  test  required  to  be 
conducted  under  §  60.8  is  completed,  no 
existing  source  owner  or  operator 
subject  to  the  provisions  of  this  subpart 
shall  cause  to  be  discharged  into  the 
atmosphere  from  any  affected  facility  for 
which  modification  or  reconstruction 
commenced  after  July  9, 1997  any  gases 
which  contain  nitrogen  oxides 
(expressed  as  NO2)  in  excess  of  65  ng/ 
Ji  (0.15  poimds  per  milhon  Btu)  heat 
input,  based  on  a  30-day  rolling  average. 

5.  Section  60.46a  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  60.46a    Compliance  provisions. 

(i)  Compliance  provisions  for  sources 
subject  to  §  60.44a(cl).  (1)  The  owner  or 
operator  of  an  affected  faciUty  subject  to 
§  60.44a(d)(l)  (new  source  constructed    - 
after  July  7, 1997)  shall  calculate  NOx 
emissions  by  multiplying  the  average 
hourly  NOx  output  concentration 
measured  according  to  the  provisions  of 
§  60.47a(c)  by  the  average  hourly  flow 
rate  measured  according  to  the 
provisions  of  §  60.47a(l)  and  divided  by 
the  average  hourly  gross  heat  rate 
measured  according  to  the  provisions  of 
§60.47a(k). 

(2)  The  owner  or  operator  of  an 
affected  facility  subject  to  §  60.44a(d)(2) 
(modified  or  reconstructed  soiuce  after 
July  7. 1997)  shall  demonstrate 
compliance  according  to  the  provisions 
of  paragraph  (g)  of  this  section. 

6.  Section  60.47a  is  amended  by 
revising  paragraph  (c)  and  by  adcUng 
paragraphs  (k)  and  (1)  to  read  as  follows: 

§  60.47a    Emission  monitoring. 

«        •        •        •        * 

(c)(1)  The  owner  or  operator  of  an 
affected  facility  shall  install,  calibrate, 
maintain,  and  operate  a  continuous 
monitoring  system,  and  record  the 
output  of  the  system,  for  measiuing 
nitrogen  oxides  emissions  discharged  to 
the  atmosphere;  or 

(2)  If  the  owner  or  operator  has 
installed  a  nitrogen  oxides  emission  rate 
continuous  emission  monitoring  system 
(CEM S)  to  meet  the  requirements  of  part 
75  of  this  chapter  and  is  continuing  to 
meet  the  ongoing  requirements  of  part 
75  of  this  chapter,  that  CEMS  may  be 


used  to  meet  the  requirements  of  this 
section,  except  that  the  owner  or 
operator  shall  also  meet  the 
requirements  of  §  60.49a.  Data  reported 
to  meet  the  requirements  of  §  60.49a 
shall  not  include  data  substituted  using 
the  missing  data  procediues  in  subpart 
D  of  part  75  of  this  chapter,  nor  shall  the 
data  have  been  bias  adjusted  according 
to  the  procedures  of  part  75  of  this 
chapter. 
***** 

(k)  The  procedures  specified  in 
paragraphs  (k)(l)  through  (k)(3)  of  this 
section  shall  be  used  to  determine  gross 
heat  rate  for  sources  deinonstrating 
compliance  with  the  output-based 
standard  under  §  60.44a(d)(l). 

(1)  The  owner  or  operator  of  an 
affected  facility  with  electricity 
generation  shall  install,  calibrate, 
maintain,  and  operate  a  wattmeter; 
measure  gross  electrical  output  in 
megawatt-hour  on  a  continuous  basis; 
and  record  the  output  of  the  monitor. 

(2)  The  owner  or  operator  of  an 
affected  faciUty  with  process  steam 
generation  shall  install,  calibrate, 
maintain,  and  operate  meters  for  steam 
flow,  temperature,  and  pressure; 
measure  gross  process  steam  output  in 
joules  per  hour  (or  Btu  per  hoiu*)  on  a 
continuous  basis;  and  record  the  output 
of  the  monitor. 

(3)  For  affected  facilities  generating 
process  steam  in  combination  with 
electrical  generation,  the  gross  energy 
output  is  determined  from  the  gross 
electrical  output  measured  in 
accordance  with  paragraph  (k)(l)  of  this 
section  plus  50  percent  of  the  gross 
thermal  output  of  the  process  steam 
measured  in  accordance  with  paragraph 
(k)(2)  of  this  section. 

(1)  The  owner  or  operator  of  an 
affected  facility  demonstrating 
compliance  with  the  output-based 
standard  under  §  60.44a(d)(l)  shall, 
install,  certify,  operate,  and  maintain  a 
continuous  flow  monitoring  system,  and 
record  the  output  of  the  system,  for 
measuring  the  flow  of  exhaust  gases 
discharged  to  the  atmosphere. 

7.  Section  60.49a  is  amended  by 
revising  the  first  sentence  of  paragraph 
(i)  and  adding  paragraph  (j)  to  read  as 
follows: 

§  60.49a    Reporting  requirements. 

•        *        •        *        • 

(i)  Except  as  provided  in  paragraph  (j) 
of  this  section,  the  owner  or  operator  of 
an  affected  facility  shall  submit  the 
written  reports  required  imder  this 
section  and  subpart  A  of  this  part  to  the 
Administrator  for  every  calendar 
quarter.  *   *   * 

(j)  The  owner  or  operator  of  an 
affected  facility  may  submit  electronic 


quarterly  reports  for  SO2  and/or  NOx 
and/or  opacity  in  lieu  of  submitting  the 
written  reports  required  under 
paragraphs  (b)  and  (h)  of  this  section. 
The  format  of  each  quarterly  electronic 
report  shall  be  coordinated  with  the 
permitting  authority.  The  electronic 
report(s)  shall  be  submitted  no  later 
than  30  days  after  the  end  of  the 
calendar  quarter  and  shall  be 
accompanied  by  a  certification 
statement  bom  the  owner  or  operator, 
indicating  whether  compliance  with  the 
applicable  emission  standards  and 
minimiun  data  requirements  of  this 
subpart  was  achieved  during  the 
reporting  period.  Before  submitting 
reports  in  the  electronic  format,  the 
owner  or  operator  shall  coordinate  with 
the  permitting  authority  to  obtain  their 
agreement  to  submit  reports  in  this 
alternative  format. 

Subpart  Db— {Amended] 

8.  Section  60.40b  is  amended  by 
adding  paragraphs  (h)  and  (i)  to  read  as 
follows: 

§  60.40b    Appilcablllty  and  delegation  of 
authority. 

***** 

(h)  Affected  facilities  which  meet  the 
applicability  requirements  under 
subpart  Eb  (Standards  of  performance 
for  municipal  waste  combustors; 
§  60.50b)  are  not  subject  to  this  subpart. 

(i)  Unless  and  until  subpart  GG  of  this 
part  is  revised  to  extend  the 
applicability  of  subpart  GG  of  this  part 
to  steam  generator  imits  subject  to  this 
subpart,  this  subpart  will  continue  to 
apply  to  combined  cycle  gas  tiubines 
that  are  capable  of  combusting  more 
than  29  MW  (100  million  Btii/hour)  heat 
input  of  fossil  fuel  in  the  steam 
generator.  Only  emissions  resulting 
from  combustion  of  fuels  in  the  steam 
generating  unit  are  subject  to  this 
subpart.  (The  gas  tiubine  emissions  are 
subject  to  subpart  GG  of  this  part.) 

9.  Section  60.44b  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (b)  introductory  text,  (c),  and  (e) 
introductory  text  and  by  adding 
paragraph  (1)  to  read  as  follows: 

§  60.44b    Standard  for  nitrogen  oxides. 

(a)  Except  as  provided  under 
paragraphs  (k)  and  (1)  of  this  section,  on 
and  after  the  date  on  which  the  initial 
performance  test  is  completed  or  is 
required  to  be  completed  under  §  60.8  of 
this  part,  whichever  date  comes  first,  no 
owner  or  operator  of  an  affected  facility 
that  is  subject  to  the  provisions  of  this 
section  and  that  combusts  only  coal,  oil, 
or  nattu^  gas  shall  cause  to  be 
discharged  into  the  atmosphere  from 
that  affected  facility  any  gases  that 
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contain  nitrogen  oxides  (expressed  as         annual  capacity  factor  of  10  percent 

N02)  in  excess  of  the  following  emission    (0.10)  or  less: 

limits:  ***** 


(b)  Except  as  provided  under 
paragraphs  (k)  and  (1)  of  this  section,  on 
and  after  the  date  on  which  the  initial 
performance  test  is  completed  or  is 
required  to  be  completed  under  §  60.8  of 
this  part,  whichever  date  comes  first,  no 
owner  or  operator  of  an  affected  facility 
that  simultaneously  combusts  mixtures 
of  coal,  oil,  or  natural  gas  shall  cause  to 
be  discharged  into  the  atmosphere  from 
that  affected  facility  any  gases  that 
contain  nitrogen  oxides  in  excess  of  a 
limit  determined  by  the  use  of  the 
following  formula: 

*        *        •        •        • 

(c)  Except  as  provided  imder 
paragraph  (1)  of  this  section,  on  and  after 
the  date  on  which  the  initial 
performance  test  is  completed  or  is 
required  to  be  completed  under  §  60.8  of 
this  part,  whichever  date  comes  first,  no 
owner  or  operator  of  an  affected  facility 
that  simultaneously  combusts  coal  or 
oil,  or  a  mixture  of  these  fuels  with 
natural  gas,  and  wood,  municipal-type 
solid  waste,  or  any  other  fuel  shall  cause 
to  be  discharged  into  the  atmosphere 
any  gases  that  contain  nitrogen  oxides 
in  excess  of  the  emission  limit  for  the 
coal  or  oil,  or  mixtures  of  these  fuels 
with  natural  gas  combusted  in  the 
affected  facility,  as  determined  pursuant 
to  paragraph  (a)  or  (b)  of  this  section, 
unless  the  affected  facility  has  an 
annual  capacity  factor  for  coal  or  oil,  or 
mixtiu«  of  these  fuels  with  natural  gas 
of  10  percent  (0.10)  or  less  and  is  subject 
to  a  federally  enforceable  requirement 
that  limits  operation  of  the  affected 
facility  to  an  aimual  capacity  factor  of 
10  percent  (0.10)  or  less  for  coal,  oil,  or 

a  mixture  of  these  fuels  with  natural  gas. 
***** 

(e)  Except  as  provided  imder 
paragraph  (1)  of  this  section,  on  and  after 
the  date  on  which  the  initial 
performance  test  is  completed  or  is 
required  to  be  completed  under  §  60.8  of 
this  part,  whichever  date  comes  first,  no 
owner  or  operator  of  an  affected  facility 
that  simultaneously  combusts  coal,  oil, 
or  natural  gas  with  byproduct/waste 
shall  cause  to  be  discharged  into  the 
atmosphere  any  gases  that  contain 
nitrogen  oxides  in  excess  of  the 
emission  limit  determined  by  the 
following  formula  unless  the  affected 
facility  has  an  annual  capacity  factor  for 
coal,  oil,  and  natural  gas  of  10  percent 
(0.10)  or  less  and  is  subject  to  a  federally 
enforceable  requirement  that  limits 
operation  of  the  affected  facility  to  an 


(1)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  this  part,  whichever  date  comes  first, 
no  owner  or  operator  of  an  affected 
facility  which  commenced  construction, 
modification,  or  reconstruction  after 
July  9, 1997  shall  cause  to  be  discharged 
into  the  atmosphere  irom  that  affected 
facility  any  gases  that  contain  nitrogen 
oxides  (expressed  as  NO2)  in  excess  of 
the  following  limits: 

(1)  If  the  affected  facility  combusts 
coal,  oil,  or  natural  gas,  or  a  mixture  of 
these  fuels,  or  with  any  other  fuels:  A 
limit  of  86  ng/Ji  (0.20  Ib/milUon  Btu) 
heat  input  unless  the  affected  faciUty 
has  an  annual  capacity  factor  for  coal, 
oil,  and  natural  gas  of  10  percent  (0.10) 
or  less  and  is  subject  to  a  federally 
enforceable  requirement  that  fimits 
operation  of  the  facility  to  an  annual 
capacity  factor  of  10  percent  (0.10)  or 
less  for  coal,  oil,  and  natural  gas;  or 

(2)  If  the  affected  facifity  has  a  low 
heat  release  rate  and  combusts  natural 
gas  or  distillate  oil  in  excess  of  30 
percent  of  the  heat  input  from  the 
combustion  of  all  fuels,  a  limit 
determined  by  use  of  the  following 
formula: 

E„  =  [(0.10  •  Hg„)+(0.20  •  Hr)]/(H8o+Hr) 
Where: 

En  is  the  NOx  emission  limit,  (lb/million 

Btu), 
H,o  is  the  heat  input  from  combustion 

of  natural  gas  or  distillate  oil,  and 
Hr  is  the  heat  input  from  combustion  of 

any  other  fuel. 
10.  Section  60.48b  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  60.48b    Emission  monitoring  for 
particulate  matter  and  nitrogen  oxides. 

*        •        •        *        « 

(b)  Except  as  provided  imder 
paragraphs  (g),  (h),  and  (i)  of  this 
section,  the  owner  or  operator  of  an 
affected  facility  shall  comply  with  either 
paragraphs  (b)(1)  or  (b)(2)  of  this 
section. 

(1)  Install,  calibrate,  maintain,  and 
operate  a  continuous  monitoring 
system,  and  record  the  output  of  the 
system,  for  measiuing  nitrogen  oxides 
emissions  discharged  to  the  atmosphere; 
or 

(2)  If  the  owner  or  operator  has 
installed  a  nitrogen  oxides  emission  rate 
continuous  emission  monitoring  system 
(GEMS)  to  meet  the  requirements  of  part 
75  of  this  chapter  and  is  continuing  to 
meet  the  ongoing  requirements  of  part 
75  of  this  chapter,  that  CEMS  may  be 
used  to  meet  the  requirements  of  this 


section,  except  that  the  owner  or 
operator  shall  also  meet  the 
requirements  of  §  60.49b.  Data  reported 
to  meet  the  requirements  of  §  60.49b 
shall  not  include  data  substituted  using 
the  missing  data  procedures  in  subpart 
D  of  part  75  of  this  chapter,  nor  shall  the 
data  have  been  bias  adjusted  according 
to  the  procedures  of  part  75  of  this 
chapter. 

*  *        *        •        • 

11.  Section  60.49b  is  amended  by 
adding  paragraph  (v)  to  read  as  follows: 

§  60.49b    Reporting  and  recordkeeping 
requirements. 

*  *        •        •        » 

(v)  The  owner  or  operator  of  an 
affected  facility  may  submit  electronic 
quarterly  reports  for  SO2  and/or  NOx 
and/or  opacity  in  lieu  of  submitting  the 
written  reports  required  under 
paragraphs  (h),  (i),  (j),  (k)  or  (1)  of  this 
section.  The  format  of  each  quarterly 
electronic  report  shall  be  coordinated 
with  the  permitting  authority.  The 
electronic  report(s)  shall  be  submitted 
no  later  than  30  days  after  the  end  of  the 
calendar  quarter  and  shall  be 
accompanied  by  a  certification 
statement  from  the  owner  or  operator, 
indicating  whether  compliance  with  the 
applicable  emission  standards  and 
minimum  data  requirements  of  this 
subpart  was  achieved  during  the 
reporting  period.  Before  submitting 
reports  in  the  electronic  format,  the 
owner  or  operator  shall  coordinate  with 
the  permitting  authority  to  obtain  their 
agreement  to  submit  reports  in  this 
alternative  format. 

(FR  Doc.  98-24733  Filed  9-15-98;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 
[FRL— 6157-1] 
RIN  2060-AH74 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Category:  Pulp  and  Paper  Production 

agency:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  interpretation  and 
technical  amendment. 

SUMMARY:  Under  the  authority  of  the 
Clean  Air  Act,  the  EPA  has  promulgated 
standards  at  40  CFR  part  63,  subpart  S 
(63  FR  18504,  April  15, 1998)  to  reduce 
hazardous  air  pollutant  (HAP)  emissions 
fit>m  the  pulp  and  paper  production 
soiorce  category.  This  rule  is  known  as 
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the  Pulp  and  Paper  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  and  is  the  air  component  of 
the  integrated  air  and  water  rules  for  the 
pulp  and  paper  industry,  commonly 
known  as  the  Pulp  and  Paper  Cluster 
Rules. 

Today's  action  makes  interpretive 
amendments  to  certain  regulatory  text  in 
the  NESHAP  regarding  the  applicability 
of  a  10  percent  excess  emissions 
allowance  for  condensate  treatment 
systems.  The  EPA  is  making  these 
amendments  in  response  to  inquiries 
received  since  pubUcation  of  the  final 
standards  on  April  15, 1998. 
DATES:  These  amendments  are  effective 
September  16, 1998. 
ADDRESSES:  Air  Docket.  Docket  A-92- 
40,  containing  the  supporting 
information  for  the  original  NESHAP 
and  this  action,  is  available  for  public 
inspection  and  copying  between  8  a.m. 
and  5:30  p.m.,  Monday  through  Friday 
except  for  Federal  holidays,  at  the 
following  address:  U.S.  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center  (MC- 
6102),  401  M  Street  SW.,  Washington, 
DC  20460,  or  by  calling  (202)  260-7548. 
The  docket  is  located  at  the  above 
address  in  Room  M-1500,  Waterside 
Mall  (ground  floor).  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Shedd,  Emissions  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711,  telephone  number  (919) 
541-5397.  For  questions  on  compliance 
and  appUcability  determinations, 
contact  Mr.  Seth  Heminway,  Office  of 
Enforcement  and  Compliance  Assurance 
(2223A),  U.S.  Environmental  Protection 
Agency,  401  M  St.,  S.W..  Washington, 
D.C.  20460,  telephone  niunber  (202) 
564-7017. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

The  entities  potentially  affected  by 
this  action  include: 


Category 

Exampies  of  regulated  entities 

Industry  .... 

Pulp  mills  and  integrated  mills 
(mills  that   manufacture   pulp 
and    paper/papertx>ard)    that 
chemically    pulp    wood    fiber 
using  the  kraft  process. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
interested  in  the  amendments  to  the 
regulation  affected  by  this  action.  To 
determine  whether  your  faciUty  is 
regulated  by  this  action,  you  should    ' 
carefully  examine  the  applicability 


criteria  in  63,  subparts  A  and  S  of  Title 
40  of  the  Code  of  Federal  Regulations. 

Informational  Contacts 

If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  situation,  or  questions  about 
comphance  approaches,  permitting, 
enforcement  and  rule  determinations, 
please  contact  the  appropriate  regional 
representative  below: 

Region  I: 

Greg  Roscoe,  Chief,  Air  Pesticides  & 
Toxics  Enforcement  Office,  Office 
of  Environmental  Stewardship,  U.S. 
EPA,  Region  I,  JFK  Federal  Building 
(SEA),  Boston,  MA  02203,  (617) 
565-3221  Technical  Contact  for 
Applicabilty  Determination,  Susan 
Lancey,  (617)  565-3587,  (617)  565- 
4940  Fax 

Region  11: 

Mosey  Ghaffari,  Air  Compliance  Branch, 
U.S.  EPA,  Region  II,  290  Broadway, 
New  York,  NY  10007-1866,  (212) 
637-3925,  (212)  637-3998  Fax 

Region  ni: 

Makeba  Morris.  U.S.  EPA,  Region  m. 
3AT10,  841  Chestnut  Building, 
Philadelphia,  PA  19107,  (215)  566- 
2187 

Region  IV:  ^ 

Lee  Page,  U.S.  EPA,  Region  IV,  Atlanta 
Federal  Center,  100  Alabama  Street, 
Atlanta,  GA  30303.  (404)  562-9131 

Region  V: 

Christina  Prasinos  (AE-17J),  U.S.  EPA. 
Region  V,  77  West  Jackson  Street, 
Chicago,  IL  60604-3590,  (312)  886- 
6819  (312) 353-8289 

Region  VI: 

Michelle  Kelly,  Air  Enforcement  Branch 
(6EN-AA),  U.S.  EPA,  Region  VI, 
Suite  1200, 1445  Ross  Avenue, 
Dallas,  TX  75202-2733  (214)  665- 
7580,  (214)  665-7446  Fax 

Region  VII: 

Gary  Schlicht,  Air  Permits  and 
Compliance  Branch,  U.S.  EPA. 
Region  Vn.  ARTD/APCO,  726 
Minnesota  Avenue,  Kansas  City,  KS 
66101,  (913)  551-7097 

Region  VIII: 

Tami  Thomas-Burton,  Air  Toxics 

Coordinator,  U.S.  EPA,  Region  VIII. 
Suite  500,  999  18th  Street,  Denver, 
CO  80202-2466  (303)  312-6581, 
(303) 312-6064  Fax 


Region  K: 

Ken  Bigos.  U.S.  EPA,  Region  DC,  A-5.  75 
Hawthorne  Street.  San  Francisco, 
CA  (415)  744-1240 

Region  X: 

Andrea  Wallenweber,  Office  of  Air 
Quality,  U.S.  EPA,  Region  X.  OAQ- 
107, 1200  Sixth  Avenue,  Seattle, 
WA  98101,  (206)  553-8760,  (206) 
553-0404  Fax 

Technology  Transfer  Network 

The  Technology  Transfer  Network 
(TTN)  is  one  of  EPA's  electronic  bulletin 
boards.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  New  air 
regulations  are  now  being  posted  on  the 
TTN  through  the  world  wide  web  at 
"http://www.epa.gov/ttn."  For  more 
information  on  the  TTN.  call  the  HELP 
Une  at  (919)  591-5384. 

Outline 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Description  of  Amendments  and 

Interpretations 
n.  Administrative 
m.  Legal  Authority 

I.  Description  of  Amendments  and 
Interpretations 

In  today's  action,  the  EPA  is 
amending  §  63.446(g)  to  make  clear  the 
EPA's  original  intent  regarding  the 
applicability  of  the  10  percent  excess 
emissions  allowance  to  control  devices 
used  to  treat  kraft  pulp  mill  condensates 
to  comply  with  the  requirements  of 
§  63.446(e)(3)  through  (e)(5).  The  EPA 
made  clear  in  the  April  15. 1998 
preamble  at  63  FR 18529-30  that  based 
on  data  submitted  by  the  pulp  and 
paper  industry,  EPA  has  concluded  that 
some  allowance  for  excess  emissions  is 
part  of  the  maximum  achievable  control 
technology  (MACT)  floor  level  of 
control.  EPA  did  not  qualify  this 
statement  by  saying  that  only  particular 
technologies  would  require  some  type  of 
allowance  for  excess  emissions. 

The  EPA  had  previously  showm  (61 
FR  9390-91.  March  8. 1996)  that  the 
MACT  floor  level  of  control  for  pulping 
condensates  at  both  bleached  and 
unbleached  kraft  mills  is  treating  the 
condensate  streams  to  remove  92 
percent  of  the  HAP  content  (measiu^d 
as  methanol),  or  equivalently,  to  achieve 
an  outlet  concentration  of  less  than  330 
and  210  parts  per  million  by  weight 
(ppmw)  measured  as  methanol  or 
remove  9.2  and  5.9  poimds  of  methanol 
per  air  dried  ton  of  pulp  (10.2  and  6.6 
pounds  of  methanol  per  oven  dried  ton 
of  pulp  (ODP)  basis  in  the  final  rule) 
across  the  control  device,  respectively 
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for  bleached  and  xmbleached 
wastewater  streams.  The  MACT  floor 
control  technology  basis  for  these 
treatment  options  is  steam  stripping. 
Since  steam  stripping  is  the  MACT  floor 
control  technology  basis  for  the 
treatment  requirements,  the  EPA  also 
based  the  excess  emissions  allowance 
on  steam  stripping  and  determined  that 
to  be  10  percent.  Therefore,  the  MACT 
floor-level  of  control  is  a  combination  of 
treatment  requirements  and  an  excess 
emissions  allowance.  The  discussion  in 
the  March  8, 1996  supplemental  notice 
at  61  FR  9390  further  states  that  "The 
rule  would  allow  mills  to:  (1)  Choose 
any  wastewater  treatment  device  as  long 
as  the  device  achieves  one  of  the  three 
parameters  ..."  (percent  removal, 
ppmw  outlet  concentration,  or  mass  per 
ODP  removal). 

The  April  15, 1998  preamble  and  the 
March  8, 1996  supplemental  notice 
dearly  show  that  the  EPA's  intent  was 
to  provide  mills  flexibility  in  what 
control  technology  is  used  and  what 
treatment  option  (set  out  at 
§  63.446(e)(3)  through  (e)(5))  is  selected 
to  comply  with  the  MACT  requirements 
for  condensate  treatment.  Since  the 
MACT  requirements  are  a  combination 
of  treatment  requirements  and  a 
downtime  allowance,  it  is  reasonable  to 
interpret  that  any  control  device 
meeting  the  MACT  reqiiirements  would 
be  permissible — and  this  in  fact  is  what 
EPA  intended.  However,  the  rule 
language  is  at  variance  with  this 
preamble  language  because  it  limits  the 
availability  of  the  10  percent  excess 
emissions  allowance  to  steam  strippers 
compl)ring  only  with  the  92  percent 
methanol  removal  option.  Since  this 
rule  language  does  not  reflect  EPA's 
intent  (as  shown  in  the  preambles,  as 
just  discussed),  EPA  is  correcting  the 
rule  language  in  today's  notice. 

The  preamble  to  the  final  NESHAP  at 
63  FR  18529-30  describes  excess 
emission  allowances  to  include  periods 
when  the  control  device  is  inoperable 
and  when  the  operating  parameter 
values  established  during  the  initial 
performance  test  cannot  be  maintained 
at  the  appropriate  level.  The  preamble 
further  explains  that  the  10  percent 
excess  emissions  for  condensate 
treatment  includes  periods  of  startup, 
shutdown,  and  malfunction  allowances 
of  the  General  Provisions  to  part  63. 
Since  the  MACT  floor  (both  the 
treatment  level  and  the  excess  emissions 
allowance)  was  based  on  steam 
stripping,  the  EPA  discussed  in  the 
preamble  likely  problems  that  would 
necessitate  an  excess  emissions 
allowance  in  the  context  of  steam 
stripping  operations.  These  were  given 
as  steam  stripper  downtime  as  a  resiUt 


of  damage  to  the  steam  stripping  system 
and  loss  of  treatment  efficiency 
resulting  primarily  fit)m  contamination 
of  condensate  with  carryover  of  fiber  or 
black  liquor,  steam  supply  downtime, 
and  combustion  control  device 
downtime.  (Control  device  downtime  is 
a  factor  because  the  steam  stripper 
should  not  be  operated  during  periods 
when  the  stripper  system  vents  cannot 
be  routed  to  a  control  device).  The  EPA 
beheves  that  these  types  of  problems 
would  necessitate  this  same  downtime 
allowance,  even  with  control  devices 
other  than  steam  strippers.  An 
exception  to  this  is  where  a  mill  elects 
to  treat  the  condensate  by  discharging  it 
below  the  liquid  surface  of  a  biological 
treatment  system  (see  §  63.446(e)(2)) 
that  is  part  of  theij  wastewater  treatment 
plant.  'These  types  of  biological 
treatment  systems  are  different  than 
steam  stripp>ers  and  other  control 
devices  in  terms  of  their  excess 
emissions  allowance  needs  for  several 
reasons.  First,  steam  strippers  and  most 
other  control  devices  are  typically 
located  in  or  near  the  process,  may  be 
integrated  into  part  of  the  process,  and 
treat  primarily,  and  usually  exclusively, 
condensates.  All  of  these  factors  make 
the  control  device  vulnerable  to 
downtime  periods,  even  at  the  best 
operating  mills.  A  similar  concept  of 
downtime  does  not  translate  to 
biological  wastewater  treatment 
systems,  which  accept  wastewaters  from 
ail  over  the  mill  and  must  be  up  and 
nmning  at  aU  times  to  comply  with 
National  Pollutant  Discharge 
Elimination  System  (NPDES) 
requirements  under  the  Clean  Watra^ 
Act.  Second,  at  steam  strippers  and 
other  in-process  type  condensate  control 
devices,  periods  when  the  operating 
parameter  values  (established  during  the 
initial  performance  test)  cannot  be 
maintained  at  the  appropriate  level 
coimt  toward  the  10  percent  excess 
emissions  allowance;  however,  for 
reasons  set  forth  in  the  preamble  at  63 
PR  18523-24.  biological  wastewater 
treatment  units  are  provided  a  unique 
set  of  parameter  exclusion  provisions  at 
§63.453(p).  Therefore,  since  the  reasons 
for  providing  the  10  percent  excess 
emissions  allowance  do  not  fit  the 
biological  wastewater  treatment 
scenario  and  since  the  rule  sets  forth 
separate  operating  parameter  excursion 
provisions  for  biological  wastewater 
treatment,  the  EPA  believes  that  it  is 
reasonable  to  interpret  the  rule  such  that 
the  10  percent  excess  emissions 
allowance  does  not  apply  to  biological 
wastewater  treatment  and  is  correcting 
the  rule  in  today's  action  to  reflect  this 
interpretation. 


Finally,  since  promulgation  of  the 
NESHAP,  the  EPA  has  become  aware 
that  there  is  some  confusion  over  what 
is  meant  in  the  rule  by  the  term 
"biological  treatment"  since  the 
industry  uses  the  term  to  refer  to  two 
different  types  of  units.  Today's  action 
provides  guidance  but  no  rule  changes 
to  clarify  how  the  rule  applies  to  these 
two  types  of  units.  The  issue  has  been 
raised  by  companies  considering 
anaerobic  biological  treatment  systems 
instead  of  steam  strippers  to  comply 
with  the  condensate  treatment 
requirements.  The  term,  as  used  in  the 
rule  (see  §§  63.446(e)(2);  63.453(j)  and 
(p);  and  63.457(1)).  refers  to  systems 
installed  as  part  of  the  mill's  wastewater 
treatment  system  primarily  for  purposes 
of  complying  with  NPDES  requirements 
under  the  Clean  Water  Act.  The  xmits 
are  characteristically  open  to  the 
atmosphere,  require  modeling  in  Ueu  of 
direct  air  emissions  measurement 
during  the  initial  performance  test,  and 
handle  all  of  the  mill's  wastewater. 
These  biological  treatment  systems  are 
different  than  in-process  type  biological 
treatment  systems,  such  as  enclosed 
anaerobic  treatment  systems  that  can  be 
directly  measured  for  air  emissions 
during  the  initial  performance  test  and 
that  would  be  installed  primarily  to 
treat  condensate  streams  subject  to  the 
final  pulp  and  paper  NESHAP.  This 
type  of  anaerobic  system  would  be  used 
instead  of  a  steam  stripper  to  comply 
with  the  treatment  requirements  at 
§  63.446(e)(3)  through  (e)(5)  and  thus, 
the  excess  emissions  allowance  at 
§  63.446(g)  would  apply,  but 
(correspondingly)  the  operating 
parameter  excursion  provisions  for 
biological  wastewater  treatment  systems 
at  §63.453(p)  would  not  apply.  Also,  it 
is  important  to  note  that  since  this 
anaerobic  treatment  system  is  serving 
the  same  function  as  a  steam  stripper 
(i.e.  treatment  of  pulping  condensates), 
it  meets  the  rule  definition  of  low 
volume  high  concentration  system 
equipment  and  is  thus  siibject  to  all  of 
the  pulping  system  requirements  at 
§63.443. 

n.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

The  information  requirements  of  the 
previously  promulgated  NESHAP  were 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  on 
April  27, 1998  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
An  Information  Collection  Request  (ICR) 
dociunent  has  been  prepared  by  EPA 
(ICR  No.  1657.03),  and  a  copy  may  be 
obtained  from  Sandy  Fanner,  OPPE 
Regulatory  Information  Division;  U.S. 
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Environmental  Protection  Agency 
(2137);  401  M  St.,  SW.;  Washington.  DC 
20460  or  by  calling  (202)  260-2740.  The 
information  requirements  are  not 
effective  until  0MB  approves  them. 

Today's  amendments  to  the  NESHAP 
will  have  no  impact  on  the  information 
collection  burden  estimates  made 
previously.  The  changes  are 
interpretations  of  requirements  and  are 
not  additional  requirements. 
Consequently,  the  ICR  has  not  been 
revised. 

B.  Executive  Order  12866 

Under  Executive  Order  12866,  the 
EPA  must  determine  whether  the 
proposed  regulatory  action  is 
"significant"  and,  therefore,  subject  to 
the  OMB  review  and  the  requirements 
of  the  Executive  Order.  The  Order 
defines  "significant"  regulatory  action 
as  one  that  is  likely  to  lead  to  a  rule  that 
may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  govenaments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  NESHAP  subpart  S  rule 
published  on  April  15, 1998,  was 
considered  significant  under  Executive 
Order  12866,  and  a  regulatory  impact 
analysis  (RIA)  was  prepared.  The 
amendments  published  today  interpret 
the  rule.  The  OMB  has  evaluated  this 
action,  and  determined  it  to  be 
nonsignificant;  thus  it  did  not  require 
their  review. 


C.  Regulatory  Flexibility 

Today's  action  is  not  subject  to  notice 
and  comment  rulemaking  requirements 
and  therefore  is  not  subject  to  the 
Regulatory  Flexibility  Act.  However,  for 
the  reasons  discussed  in  the  April  15. 
1998  Federal  Register  (63  FR  18611- 
12),  this  rule  does  not  have  a  significant 
impact  on  a  substantial  nxunber  of  small 
entities.  The  changes  to  the  rule  in 
today's  action  do  not  add  new  control 
requirements  to  the  April  15. 1998  rule. 


D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205.  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
resuh  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

E.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  imfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (>der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

While  the  final  rule  published  on 
April  15, 1998  does  not  create  mandates 
upon  State,  local,  or  tribal  governments. 
EPA  involved  State  and  local 
governments  in  its  development. 
Because  the  final  regulation  imposes 
costs  to  the  private  sector  in  excess  of 
$100  million,  the  EPA  pursued  the 
preparation  of  an  unfunded  mandates 


statement  and  the  other  requirements  of 
the  Unfunded  Mandates  Reform  Act. 
Because  today's  action  interprets  the 
requirements  of  the  final  rule,  today's 
action  does  not  create  a  mandate  on 
State,  local,  or  tribal  governments. 
Today's  action  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  today's  action. 

F.  Applicability  of  Executive  Order 
13045  jj 

The  Executive  Order  13045  applies  to 
any  rule  that  EPA  determines  (1) 
economically  significant  as  defined 
under  Executive  Order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children;  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  EPA. 

Today's  action  is  not  subject  to  E.O. 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997),  because  it  does  not  involve 
decisions  on  environmental  health  risks 
or  safety  risks  that  may 
disproportionately  affect  children. 

G.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
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significantly  or  uniquely  affect  their 
communities." 

Today's  action  does  not  significantly 
or  uniquely  affect  the  communities  of 
Indian  tribal  governments.  The  final 
rule  published  on  April  15, 1998  does 
not  create  mandates  upon  tribal 
governments.  Because  today's  action 
interprets  the  requirements  of  the  final 
rule,  today's  action  does  not  create  a 
mandate  on  tribal  governments. 
Accordingly,  the  requirements  of 
section  3(b>  of  Executive  Order  13084 
do  not  apply  to  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  directs  all  Federal 
agencies  to  use  voluntary  consensus 
standards  instead  of  government-unique 
standards  in  their  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
material  specifications,  test  methods, 
sampUng  and  analytical  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  one  or  more 
voluntary  consensus  standards  bodies. 
Examples  of  organizations  generally 
regarded  as  voluntary  consensus 
standards  bodies  include  the  American 
Society  for  Testing  and  Materials 
(ASTM),  the  National  Fire  Protection 
Association  (NFPA),  and  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  requires  Federal  agencies  like 
EPA  to  provide  Congress,  through  OMB. 
with  explanations  when  an  agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  action  does  not  involve  any  new 
technical  standards  or  the  incorporation 
by  reference  of  existing  technical 
standards.  Therefore,  consideration  of 
voluntary  consensus  standards  is  not 
relevant  to  this  action. 

/.  Immediate  Effective  Date 

The  EPA  is  making  today's  action 
effective  immediately.  The  EPA  has 
determined  that  the  rule  changes  being 
made  in  today's  action  are  interpretive 
rules  which  are  not  subject  to  notice  and 
comment  requirements.  In  addition,  the 
rule  change  is  a  type  of  technical 
correction,  since  it  amends  the  rule  to 
be  consistent  with  EPA's  intentions 
stated  in  the  rule's  preamble.  Notice  and 
opportunity  for  comment  is  not  required 
for  such  technical  corrections.  The  EPA 
has  also  determined  that  this  rule  may 
be  made  effective  in  less  than  30  days 
because  it  is  interpretive,  and  relieves 


restrictions.  See  5  U.S.C.  553  (d)(1)  and 
(2). 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  die  finding  and  a  brief 
statement  of  reasons  therefor  in  the  rule) 
that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 
promulgating  the  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously.  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of 
September  16. 1998.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

m.  Legal  Authority 

These  regulations  are  amended  under 
the  authority  of  sections  112, 114.  and 
301  of  the  Cleem  Air  Act.  as  amended 
(42  U.S.C.  sections  7412.  7414,  and 
7601). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Pulp  mills.  Cluster 
Rules. 

Dated:  September  6, 1998. 

Robert  Perciasepe, 

Assistant  Administrator  for  Air  and 
Radiation. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  Chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  et  seq. 


Subpart  S— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  the  Pulp  and  Paper  Industry 

2.  Section  63.446  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§263.446    Standards  for  kratt  pulping 
process  condensates. 

***** 

(g)  For  each  control  device  (e.g.  steam 
stripper  system  or  other  equipment 
serving  the  same  function)  used  to  treat 
pulping  process  condensates  to  comply 
with  the  requirements  specified  in 
paragraphs  (e)(3)  through  (e)(5)  of  this 
section,  periods  of  excess  emissions 
reported  under  §  63.455  shall  not  be  a 
violation  of  paragraphs  (d),  (e)(3) 
through  (e)(5),  and  (f)  of  diis  section 
provided  that  the  time  of  excess 
emissions  (including  periods  of  startup, 
shutdowrn,  or  malfunction)  divided  by 
the  total  process  operating  time  in  a 
semi-annual  reporting  period  does  not 
exceed  10  percent.  The  10  percent 
excess  emissions  allowance  does  not 
apply  to  treatment  of  pulping  process 
condensates  according  to  paragraph 
(e)(2)  of  this  section  (e.g.  the  biological 
wastewater  treatment  system  used  to 
treat  multiple  (primarily  non- 
condensate)  wastewater  streams  to 
comply  with  the  Clean  Water  Act). 
*        •        •        •        • 

(PR  Doc.  98-24837  Filed  9-15-98:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  69  and  80 
tFRL-6159-1] 

State  of  Alaska  Petition  for  Exemption 
From  Diesel  Fuel  Sulfur  Requirement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  On  December  12, 1995,  the 
Governor  of  Alaska  petitioned  EPA  to 
permanently  exempt  the  areas  of  Alaska 
served  by  the  Federal  Aid  Highway 
System  from  the  requirements  of  EPA's 
low-sulfur  diesel  fuel  program  for  motoF 
vehicles.  On  August  19, 1996,  EPA 
extended  the  existing  temporary 
exemption  until  October  1, 1998,  and  on 
April  28, 1998,  EPA  proposed  to  grant 
a  permanent  exemption  (63  FR  23241). 
EPA  has  received  significant  pubUc 
comments  and  new  information 
concerning  EPA's  proposal  and  needs 
additional  time  to  further  evaluate  the 
issues  concerning  a  permanent 
exemption.  Consequently.  EPA  is 
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granting  a  temporary  exemption  to 
Alaska  for  a  period  of  nine  months  (i.e., 
until  July  1, 1999)  so  that  EPA  and  the 
State  of  Alaska  have  ample  time  to 
consider  and  evaluate  the  public 
comments  and  new  information  before 
EPA  makes  a  final  decision  on  the 
petition. 

This  decision  is  not  expected  to  have 
a  significant  impact  on  the  abifity  of 
Alaska's  communities  to  attain  the 
National  Ambient  Air  Quality  Standards 
for  carbon  monoxide  and  particulate 
matter,  due  to  the  Umited  contribution 
of  emissions  fi-ora  diesel  motor  vehicles 
in  those  areas  and  the  sulfur  level 
ciurently  found  in  motor  vehicle  diesel 
fuel  used  in  Alaska. 
DATES:  This  final  rule  is  effective  on 
October  1,1998. 

ADDRESSES:  Copies  of  information 
relevant  to  this  final  rule  are  available 
for  inspection  in  public  docket  A-96-26 
at  the  Air  Docket  of  the  EPA.  first  floor. 
Waterside  Mall,  room  M-1500, 401  M 
Street  SW,  Washington.  DC  20460,  (202) 
260-7548.  between  the  hours  of  8  a.m. 
to  5:30  p.m.  Monday  through  Friday.  A 
duplicate  public  docket  has  been 
established  at  EPA  Alaska  Operations 
Office- Anchorage,  Federal  Building, 
Room  537.  222  W.  Seventh  Avenue.  #19. 
Anchorage.  AK  99513-7588,  and  is 
available  from  8  a.m.  to  5  p.m.  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Babst.  Environmental  Engineer. 
Fuels  Implementation  Group.  Fuels  and 
Energy  Division  (6406-J).  401  M  Street 
SW.  Washington.  DC  20460.  Telephone 
(202)  564-9473.  Telefax  202-565-2085. 
Internet  address  babst.richard@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
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I.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  refiners,  meuketers. 
distributors,  retailers  and  wholesale 
purchaser-consimiers  of  diesel  fuel  for 
use  in  the  state  of  Alaska.  Regulated 
categories  and  entities  include: 


Category 

Examples  of  regulated 
entities 

Industry    

Petroleum  distributors. 

marketers,  retailers 

(service  station  owners 

and  operators),  whole- 

sale purchaser  consum- 

ers (fleet  managers 

who  operate  a  refueling 

facility  to  refuel  motor 

vehicles). 

Individuals  

Any  owner  or  operator  of 

a  diesel  motor  vehicle. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  Uiis  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
faciUty  is  regulated  by  this  action,  you 
should  carefully  examine  the  criteria 
contained  in  §  69.51.  §  80.29.  and 
§  80.30  of  title  40  of  the  Code  of  Federal 
Regulations  as  modified  by  today's 
action.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  one  of  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

n.  Electronic  Copies  of  Rulemaking 
Documents 

The  preamble  and  regulatory  language 
are  also  available  electronically  from  the 
Government  Printing  Office  Web  sites. 
This  service  is  free  of  charge,  except  for 
any  cost  you  already  incur  for  Internet 
cormectivity.  The  electronic  Federal 
Register  version  is  made  available  on 
the  day  of  publication  on  the  Web  site 
listed  below. 

http://www.access.gpo.gov/nara/cfr/ 
(eimer  select  desired  date  or  use  Search 

feature) 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  dociunent  and  the  software  into 
which  the  dociunent  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occtir. 

m.  Statutory  Background 

Section  211(i)(l)  of  the  Act  prohibits 
the  manufacture,  sale,  supply,  offering 
for  sale  or  supply,  dispensing,  transport, 
or  introduction  into  commerce  of  motor 
vehicle  diesel  fuel  which  contains  a 


concentration  of  sulfur  in  excess  of  0.05 
percent  by  weight,  or  which  fails  to 
meet  a  cetane  index  minimum  of  40 
begiiming  October  1. 1993.  Section 
211(i)(2)  requires  the  Administrator  to 
promiilgate  regulations  to  implement 
and  enforce  the  requirements  of 
paragraph  (1).  and  authorizes  the 
Administrator  to  require  that  diesel  fuel 
not  intended  for  motor  vehicles  be  dyed 
in  order  to  segregate  that  fuel  from 
motor  vehicle  diesel  fuel;  Section 
211(i)(4)  provides  that  the  States  of 
Alaska  and  Hawaii  may  seek  an 
exemption  from  the  requirements  of 
subsection  211(i)  in  the  same  maimer  as 
provided  in  section  325  '  of  the  Act.  and 
requires  the  Administrator  to  take  final 
action  on  any  petition  filed  imder  this 
subsection,  which  seeks  exemption  from 
the  requirements  of  section  211(i). 
within  12  months  of  the  date  of  such 
petition. 

Section  325  of  the  Act  provides  that 
upon  application  by  the  Governor  of 
Guam.  American  Samoa,  the  Virgin 
Islands,  or  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the 
Administrator  may  exempt  any  person 
or  source,  or  class  of  persons  or  sources, 
in  such  territory  from  any  requirement 
of  the  Act.  with  some  specific 
exceptions.  Such  exemption  may  be 
granted  if  the  Administrator  finds  that 
comphance  with  such  requirement  is 
not  feasible  or  is  unreasonable  due  to 
imique  geographical,  meteorological,  or 
economic  factors  of  such  territory,  or 
such  other  local  factors  as  the 
Administrator  deems  significant. 


IV.  Petition  for  Exemption 

On  February  12, 1993,  the  Honorable 
Walter  J.  Hickel,  then  Governor  of  the 
State  of  Alaska,  submitted  a  petition  to 
exempt  motor  vehicle  diesel  fuel  in 
Alaska  from  subsections  (1)  and  (2)  of 
section  211(i),  except  the  minimum 
cetane  index  requirement  of  40. 
Paragraph  (1)  prohibits  motor  vehicle 
diesel  fuel  from  having  a  sulfur 
concentration  greater  than  0.05  percent 
by  weight,  or  failing  to  meet  a  minimum 
cetane  index  of  40.  Paragraph  (2) 
reqtiires  the  Administrator  to 
promulgate  regulations  to  implement 


'  Section  211(i)(4)  mistakenly  refers  to 
exemptions  under  §  324  of  the  Act  ("Vapor 
Recovery  for  Small  Business  Marketers  of 
Petroleum  Products").  The  proper  reference  is  to 
§  325,  and  Congress  clearly  intended  to  refer  to 
S  325,  as  shown  by  the  language  used  in  §  211(i)(4), 
and  the  United  Sutes  Code  citation  used  in  §  806 
of  the  Clean  Air  Act  Amendments  of  1990,  Public 
Law  No.  101-549.  Section  806  of  the  AmendmenU. 
which  added  paragraph  (i)  to  $  211  of  the  Act,  used 
42  U.S.C.  7625-1  as  the  United  States  Code 
designation,  the  proper  designation  for  §  325  of  the 
Act  Also  see  136  Cong.  Rec.  S17236  (daily  ed. 
October  26. 1990)  (sUtement  of  Sen.  Murkovrski). 
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and  enforce  the  requirements  of 
paragraph  (1).  and  authorizes  the 
Administrator  to  require  that  diesel  fuel 
not  intended  for  motor  vehicles  be  dyed 
in  order  to  segregate  that  diesel  fuel 
from  motor  vehicle  diesel  fuel.  The 
petition  requested  that  the 
Environmental  Protection  Agency  (EPA) 
temporarily  exempt  motor  vehicle  diesel 
fuel  manufactured  for  sale,  sold, 
supplied,  or  transported  within  the 
Federal  Aid  Highway  System  from 
meeting  the  sulfur  content  requirement 
specified  in  section  211(i)  imtil  October 
1. 1996.  The  petition  also  requested  a 
permanent  exemption  from  such 
requirements  for  those  areas  of  Alaska 
not  reachable  by  the  Federal  Aid 
Highway  System.  The  petition  was 
based  on  geographical,  meteorological, 
air  quality,  and  economic  factors  unique 
to  the  State  of  Alaska. 

EPA's  decision  on  the  petition  was 
published  on  March  22,  1994  (59  FR 
13610),  and  applied  to  all  persons  in 
Alaska  subject  to  section  211(i)  and 
related  provisions  in  section  211(g)  of 
the  Act  and  EPA's  low-sulfur 
requirement  for  motor  vehicle  diesel 
fuel  in  40  CFR  80.29.  Persons  in 
communities  served  by  the  Federal  Aid 
Highway  System  were  exempted  from 
compliance  with  the  diesel  hiel  sulfur 
content  requirement  imtil  October  1, 
1996.  Persons  in  communities  that  are 
not  served  by  the  Federal  Aid  Highway 
System  were  permanently  exempted 
frt>m  compliance  with  the  diesel  fuel 
sulfur  content  requirement.  Both  the 
permanent  and  temporary  exemptions 
apply  to  all  persons  who  manufacture, 
sell,  supply,  offer  for  sale  or  supply, 
dispense,  transport,  or  introduce  into 
commerce,  in  the  State  of  Alaska,  motor 
vehicle  diesel  fuel.  Alaska's  exemptions 
do  not  apply  to  the  minimum  cetane 
requirement  for  motor  vehicle  diesel 
fuel. 

On  December  12, 1995,  the  Honorable 
Governor  Tony  Knowles,  Governor  of 
the  State  of  Alaska,  petitioned  the 
Administrator  for  a  permanent 
exemption  (Petition)  for  all  areas  of  the 
state  served  by  the  Federal  Aid  Highway 
System,  that  is,  those  areas  covered  only 
by  the  temporary  exemption.  On  August 
19, 1996,  EPA  published  an  extension  to 
the  temporary  exemption  imtil  October 
1, 1998  (61  FR  42812),  to  give  ample 
time  for  the  agency  to  consider 
comments  to  that  petition  that  were 
subsequently  submitted.  On  April  28. 
1998  (63  FR  23241)  EPA  published  a 
proposal  to  grapt  the  petition  for  a 
permanent  exemption  for  all  areas  of  the 
state  served  by  the  Federal  Aid  Highway 
System.  Substahtial  public  comments 
and  substantive  new  information  was 
submitted  in  response  to  the  proposal. 


V.  Decision  for  Temporary  Exemption 

In  this  document,  the  Agency  is 
granting  a  temporary  exemption  for  nine 
months  (until  July  1. 1999)  from  the 
diesel  fuel  sulfur  content  requirement  of 
0.05  percent  by  weight  to  those  areas  in 
Alaska  served  by  the  Federal  Aid 
Highway  System.  For  the  same  reasons, 
the  Agency  also  is  granting  a  temporary 
exemption  for  nine  months  from  those 
provisions  of  section  211(g)(2)  ^  of  the 
Act  that  prohibit  the  fueling  of  motor 
vehicles  with  high-sulfur  diesel  fuel. 
Sections  211(g)  and  211(i)  both  restrict 
the  use  of  high-sulfur  motor  vehicle 
diesel  fuel. 

Further,  consistent  with  the  March  22. 
1994  Notice  of  Final  Decision  (59  FR 
13610).  dyeing  diesel  fuel  to  be  used  in 
nonroad  applications  will  be 
unnecessary  in  Alaska  during  the 
,  temporary  exemption  as  long  as  the 
diesel  fuel  has  a  minimtun  cetane  index 
of  40.  The  motor  vehicle  diesel  fuel 
regulations,  codified  at  40  CFR  80.29. 
provide  that  any  diesel  fuel  which  does 
not  show  visible  evidence  of  the  dye 
solvent  red  164  shall  be  considered  to 
be  available  for  use  in  motor  vehicles 
and  subject  to  the  sulfur  and  cetane 
index  requirements.  The  Alaska 
Department  of  Environmental 
Conservation  and  various  refiners  in 
Alaska  have  indicated  to  EPA  that  all 
diesel  fuel  manufactured  for  sale  and 
marketed  in  Alaska  for  use  in  both 
motor  vehicle  and  nonroad  appUcations 
meets  the  minimum  cetane  requirement 
for  motor  vehicle  diesel  fuel. 

Justification  for  Temporary  Exemption 

Section  325  of  the  Clean  Air  Act 
Amendments  of  1990  provide  that  an 
exemption  may  be  granted  due  to  "such 
other  local  factors  as  the  Administrator 
deems  significant."  Alaska  has  operated 
tmder  temporary  exemptions  for  the 
past  several  years.  EPA  has  indicated  to 
Alaska  that  EPA  would  make  a  final 
decision  on  whether  to  grant  a 
permanent  exemption  from  the  low 
sulfiu-  diesel  fuel  requirements.  EPA 
will  not  have  made  a  final  decision  on 
a  permanent  exemption  prior  to  the 
expiration  of  the  cmrent  temporary 
exemption.  EPA  believes  that  requiring 


'This  subsection  makes  it  unlawful  for  any 
person  to  introduce  or  cause  or  allow  the 
introduction  into  any  motor  vehicle  of  diesel  fuel 
which  they  know  or  should  know  contains  a 
concentration  of  sulfur  in  excess  of  0.05  percent  (by 
weight).  It  would  clearly  be  impossible  to  hold 
persons  liable  for  misfueling  with  diesel  fuel  with 
a  sulfur  content  higher  than  0.05  percent  by  weight, 
when  such  fuel  is  permitted  to  be  sold  or  dispensed 
for  use  in  motor  vehicles.  The  proposed  exemptions 
would  include  exemptioiu  from  this  prohibition, 
but  not  include  the  prohibitions  in  §211(gK2) 
relating  to  the  minimum  cetane  index  or  altetnative 
aromatic  levels. 


compliance  in  Alaska  with  diesel  fuel 
sulfur  requirements  during  the  nine 
months  before  such  a  final  decision  is 
published  is  unreasonable,  given  the 
unique  circumstances  associated  with 
this  prior  history  of  exemptions,  and 
EPA's  need  for  additional  time  to  make 
a  final  decision  on  Alaska's  request  for 
a  permanent  exemption.  These 
significant  local  factors  are  the  basis  for 
granting  Alaska  this  extension  to  the 
current  temporary  exemption. 

In  response  to  the  February  12.  1993 
petition  for  a  temporary  exemption  from 
diesel  fuel  sulfur  requirements  for  areas 
served  by  the  FAHS.  EPA  granted 
Alaska  the  temporary  exemption  imtil 
October  1. 1996.  Because  the  state  of 
Alaska  planned  to  estabUsh  a  Task 
Force  (in  which  an  EPA  representative 
participated)  to  evaluate  the  need  for  an 
exemption,  EPA  provided  Alaska  with 
"adequate  time  to  prepare  and  submit 
another  exemption  request"  (59  FR 
13613,  March  22, 1994).  "If  a  new 
exemption  request  is  submitted,  EPA 
will  pubUsh  another  notice  in  the 
Federal  Register  and  re-examine  the 
issue  of  an  exemption."  Id. 

In  response  to  the  December  12, 1995, 
petition  for  a  permanent  exemption 
from  the  diesel  sulfur  requirements  for 
the  areas  served  by  the  FAHS,  H*A 
"reserv[edl  the  decision  on  the  state's 
request  for  a  permanent  exemption,  so 
the  agency  may  consider  possible 
alternatives  for  a  longer  period"  than 
the  two  years  granted  (61  FR  42814. 
August  19, 1996).  EPA  extended  for 
another  period  of  24  months  "or  until 
such  time  as  a  decision  is  made  on  the 
permanent  exemption,  whichever  is 
shorter"  (61  FR  42816,  August  19, 
1996).  EPA  also  stated  that  "areas  in 
Alaska  served  by  the  Federal  Aid 
Highway  System  are  also  exempt  from 
the  related  211(g)(2)  provisions  until 
such  time  as  a  decision  has  been  made 
on  the  state's  petition  for  a  permanent 
exemption."  Id.  The  Agency  stated  it 
would  propose  a  decision  on  Alaska's 
request  for  a  permanent  waiver.  Id. 

EPA  did  not  intend  that  Alaska  would 
be  required  to  comply  with  the  low- 
sulfur  diesel  requirements  before 
reaching  a  final  decision.  Unfortunately, 
a  decision  will  not  be  reached  before  the 
current  temporary  exemption  expires. 
EPA  proposed  to  permanently  exempt 
Alaska  (63  FR  23241,  April  28,  1998), 
and  received  significant  comments  on 
several  issues  and  new  information 
during  this  notice  and  comment  period 
critical  to  the  question  of  whether 
Alaska  should  be  granted  an  exemption 
to  the  low-sulfur  diesel  fuel 
requirements. 

One  issue  that  will  require  additional 
time  for  EPA  to  evaluate  involves  the 
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use  of  high-sulfur  diesel  fuel  in  engines 
manufactured  to  meet  future  more 
stringent  emissions  standards.  In  their 
comments  to  the  proposal,  the  Engine 
Manufacturers  Association  (EMA) 
asserted  in  part,  that  the  use  of  high- 
sulfur  diesel  fuel  in  advanced 
technology  engines,  especially  those 
engines  that  will  be  in  the  marketplace 
to  meet  2004  emission  standards,  will 
result  in  excessive  engine  wear,  poor 
disability,  substantially  increased 
maintenance  costs,  substandard 
performance,  and  in  some  cases,  engine 
failure.  EMA  indicated  that  these 
advanced  technologies  are  expected  to 
be  introduced  before  2004,  and  are  only 
feasible  if  operated  on  low-sulfur  fuel. 
EPA  beheves  some  manufacturers  may 
implement  these  advanced  technologies 
as  early  as  2002. 

The  technology  of  most  concern  is  the 
cooled  exhaust  gas  recirculation  (EGR) 
system.  In  an  EGR  system,  exhaust  gas 
is  recirculated  back  into  the  cylinders  to 
reduce  the  amount  of  fresh  charge  air  or 
oxygen  that  is  available  for  combustion 
during  certain  operating  conditions. 
Combustion  temperatures,  and  thus 
nitrogen  oxides  (NOx)  formation,  are 
reduced.  In  order  to  maximize  the 
effectiveness  of  the  EGR  system,  the 
exhaust  gas  is  cooled  before  it  enters  the 
fresh  air  stream.  According  to  the  EMA, 
when  the  engine  is  operated  on  high- 
sulfur  diesel  fuel,  sulfur  in  the  exhaust 
gas  stream  is  condensed  by  the  EGR 
cooler  and  forms  sulfuric  add  deposits 
in  the  cooler  and  any  surfaces  through 
which  the  cooled  exhaust  gas  passes. 
Thus,  the  combination  of  high-sulfur 
and  cooled  EGR  systems  will  promote 
corrosion  in  the  EGR  cooler  and  control 
valve,  power  cylinder  and  induction 
system,  will  cause  wear  and  tear  on  the 
power  cylinder,  and  wiU  result  in  the 
formation  of  deposits  on  the  EGR  cooler 
and  induction  system.  The  EMA 
indicates  that  while  more  frequent 
replacement  of  the  EGR  and  air  intake 
components  may  reduce  the  sulfuric 
acid  damage  to  the  EGR  system,  it  is  not 
possible  to  eliminate  the  damage. 

EPA  has  determined  that  an 
additional  nine  months  is  necessary  to 
evaluate  the  information  to  determine 
whether  Alaska  should  be  granted  a 
permanent  exemption  to  the  low-sulfur 
diesel  fuel  requirements.  EPA  believes 
that  requiring  Alaska  to  inciu'  the  cost 
and  burden  associated  with  compliance 
until  EPA  reaches  a  final  decision  is 
unreasonable,  given  the  expectation  that 
EPA  will  make  a  final  decision  in  the 
next  several  months,  and  the  possibility 
that  EPA  may  then  decide  to  grant  the 
exemption.  In  addition,  EPA  believes 
that  in  this  situation  lead-time 
considerations  are  also  a  significant 


local  factor  as  provided  under  section 
325.  Requiring  Alaska  to  comply  with 
low-sulfur  diesel  fuel  requirements  as  of 
October  1998  is  imreasonable  due  to 
lead-time  considerations.  Because  of  the 
temporary  status  of  the  previous  and 
current  exemptions,  EPA  did  not  intend 
that  Alaska  would  be  required  to 
comply  prior  to  a  final  decision  on  a 
permanent  exemption.  Therefore,  the 
affected  parties  in  Alaska  are  not  in  a 
position  to  reasonably  comply  prior  to 
such  a  final  decision.  Alaska  has 
recently  indicated  to  EPA  that  at  least 
three  years  would  be  needed  to 
implement  any  new  requirements  once 
a  final  decision  has  been  reached  by 
EPA.  Requiring  compliance  by  refiners 
emd  distributors  and  consimiers  of 
diesel  fuel  by  October  1998  would  not 
be  reasonable  under  these 
circumstances. 

Further,  any  expiration  of  the  low- 
sulfur  exemption  has  implications 
under  the  Internal  Revenue  Code.    . 
Section  4081  of  the  Internal  Revenue 
Code  (26  U.S.C.  4081)  imposes  a  tax  on 
the  removal  of  diesel  fuel  from  a 
terminal  at  the  terminal  rack.  However, 
a  tax  is  not  imposed  if,  among  other 
conditions,  the  diesel  fuel  is  indeUbly 
dyed  in  accordance  with  Treasury 
regulations.  Dyed  diesel  fuel  can  be 
used  legally  (for  tax  purposes)  in 
nontaxable  uses  such  as  for  heating  oil, 
fuel  in  stationary  engines,  or  fuel  in 
non-highway  vehicles.  A  substantial 
penalty  applies  if  dyed  diesel  fuel  is 
used  for  taxable  purposes  such  as  in 
registered  highway  vehicles. 

In  1996,  Congress  enacted  an 
exception  to  the  dyeing  requirement  so 
that  undyed  diesel  fuel  could  be 
removed  from  a  terminal  tax  free  if. 
among  other  requirements,  the  fuel  is 
removed  for  ultimate  sale  or  use  in  an 
area  of  Alaska  during  the  period  the  area 
is  exempt  from  EPA's  sulfur  content  and 
fuel  dyeing  requirements  under  section 
211(i)(4)  of  the  Clean  Air  Act.  Treasury 
regulaUons  (26  CFR  46.4082-5) 
generally  establish  a  system  for 
collecting  the  federal  diesel  fuel  tax  at 
the  wholesale  level  in  Alaska.  This 
system  is  similar  to  the  system  used  by 
the  state  of  Alaska  for  state  fuel  tax.  The 
person  liable  for  the  federal  tax 
generally  is  the  person  who  is  ficensed 
by  Alaska  as  a  qualified  dealer  or  a 
retailer  that  has  been  registered  by  the 
Internal  Revenue  Service  (IRS). 

If  EPA's  temporary  exemption  for  the 
PAHS  areas  of  Alaska  were  to  expire, 
then  under  Treasury  regulations,  the 
federal  fuel  tax  would  be  imposed  on  all 
undyed  diesel  fuel  that  is  removed  from 
any  terminal  in  the  FAHS  areas, 
regardless  of  the  use  that  is  later  made 
of  the  fuel.  Removals  from  these 


terminals  would  be  exempt  bom  the  tax 
only  if  the  fuel  contains  a  dye  of  a 
prescribed  color  and  composition. 
Consequently,  Alaska  would  be  required 
by  the  Treasury  regulations  to  either  dye 
the  non-road  tax-exempt  fuel  or  pay  the 
on-road  tax  at  the  current  rate  of  24.4 
cents  per  gallon. 

According  to  an  attachment  to  the 
comments  submitted  by  the  Trustees  for 
Alaska,  Alaska  used  approximately  600 
million  gallons  of  distillate  each  year 
(excluding  fuel  used  for  aviation)  for  the 
fiscal  years  ending  June  30, 1996  and 
June  30, 1997.  If  none  of  that  fuel  were 
dyed  and  the  sulfur  exemption  were  to 
expire,  the  tax  liability  for  Alaska  (at 
24.4  cents  per  gallon)  would  be 
approximately  $146.4  million  per  year, 
compared  to  only  $19.4  million  per  year 
if  only  that  fiiel  used  for  highway 
purposes  were  taxed.  The  taxed  parties 
could  later  file  for  refunds  for  the  fuel 
they  could  show  was  not  used  in  motor 
vehicles.  Alternatively.  Alaska  could 
comply  writh  the  Treasury  regulations  by 
dyeing  the  approximately  86  percent  of 
that  fuel  intended  for  non-hi^way  use. 
However,  to  do  so  would  be  a 
significant  and  unreasonable  burden  for 
refiners,  distributors  and  consimiers  of 
diesel  fuel,  especially  if  the  lapse  in  the 
EPA  exemption  were  only  for  a  few 
months.  Comments  received  in  response 
to  the  proposal  indicated  that  each 
additional  storage  tank  needed  to 
segregate  the  dyed  and  undyed  fuels 
with  supporting  infrastructure  may  cost 
$600,000.  and  &ere  are  over  80  tank 
farms  in  Alaska  that  would  require 
additional  tankage.  Similarly  each 
additional  tanker  truck  required  to 
avoid  cross-contamination  of  dyed  and 
undyed  fuels  costs  approximately 
$250,000.  Finally,  those  comments 
indicated  that  significant  lead-time 
would  be  needed. 

Based  on  these  significant  local 
factors,  it  is  unreasonable  to  mandate 
that  low-sulfur  motor  vehicle  diesel  fuel 
be  available  for  use  in  Alaska  for  areas 
served  by  the  Federal  Aid  Highway 
System  after  the  current  temporary 
exemption  expires  on  October  1,  while 
EPA  considers  a  final  decision  on  the 
Petition. 

Clarification  of  Exemption 

Since  today's  rule  exempts  diesel  fuel 
in  Alaska  from  the  sulfur  requirement 
for  nine  months  (i.e.,  until  July  1, 1999), 
dyeing  diesel  fuel  to  be  used  in  nonroad 
applications  will  be  unnecessary  in 
Alaska  for  those  nine  months.  However, 
in  the  event  high-sulfur  diesel  fuel  is 
shipped  from  Alaska  to  the  lower-48 
states,  it  would  be  necessary  for  the 
,  producer  or  shipping  facility  to  add  dye 
to  the  noncomplying  fuel  before  it  is 
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introduced  into  conunerce  in  the  lower- 
48  states.  In  addition,  supporting 
documentation  (e.g.,  product  transfer 
documents)  must  clearly  indicate  the 
fuel  may  not  comply  with  the  sulfur 
standard  for  motor  vehicle  diesel  fuel 
and  is  not  to  be  used  as  a  motor  vehicle 
fuel.  Conversely,  EPA  will  not  require 
high-sulfur  diesel  fuel  to  be  dyed  if  it  is 
being  shipped  from  ^e  lower-48  states 
to  Alaska,  but  supporting 
documentation  must  substantiate  that 
the  fuel  is  only  for  shipment  to  Alaska 
and  that  it  may  not  comply  with  the 
sulfur  standard  for  motor  vehicle  diesel 
fiiel. 

EPA  will  assume  that  all  diesel  fuel 
found  in  any  state,  except  in  the  state  of 
Alaska,  is  intended  for  sale  in  any  state 
and  subject  to  the  diesel  fuel  standards, 
unless  the  supporting  documentation 
clearly  specifies  the  fuel  is  to  be 
shipped  only  to  Alaska.  The 
documentation  should  further  clearly 
state  that  the  fuel  may  not  comply  with 
the  Federal  diesel  fuel  standards.  If  such 
product  enters  the  market  of  any  state, 
other  than  Alaska,  (e.g.,  is  on  route  to 
or  at  a  dispensing  facility  in  a  state  other 
than  Alaska)  and  is  found  to  exceed  the 
applicable  sulfur  content  standard,  all 
parties  will  be  presumed  liable,  as  set 
forth  in  the  regulations.  However,  EPA 
will  consider  the  evidence  in 
determining  whether  a  party  caused  the 
violation. 

With  regard  to  the  storage  of  diesel 
fuel  in  any  state  other  than  Alaska,  a 
refiner  or  transporter  will  not  be  held 
liable  for  diesel  fuel  that  does  not 
comply  with  the  applicable  sulfur 
content  standard  and  dye  requirement  if 
it  can  show  that  the  diesel  fiiel  is  truly 
being  stored  and  is  not  being  sold, 
offered  for  sale,  supplied,  offered  for 
supply,  transported  or  dispensed. 
However,  once  diesel  fuel  leaves  a 
refinery  or  transporter  facility,  a  party 
can  no  longer  escape  liability  by 
claiming  that  the  diesel  fuel  was  simply 
in  storage.  Although  diesel  fuel  may 
temporarily  come  to  rest  at  some  point 
after  leaving  a  refinery  or  transporter 
facility,  the  intent  of  the  regulations  is 
to  cover  all  diesel  fuel  being  distributed 
in  the  marketplace.  Once  diesel  fuel 
leaves  a  refinery  or  shipping  facility  it 
is  in  the  marketplace  and  as  such  is  in 
the  process  of  being  sold,  supplied, 
offered  for  sale  or  supply,  or 
transported. 

Engine  Warranty.  Recall  and  Tampering 

EPA  previously  addressed  the  impact 
of  an  exemption  from  the  low-sulfur 
diesel  fuel  requirements  on  engine 
recall  liability,  warranty  and  tampering 
issues  in  the  American  Samoa 


decision ',  Guam  decision  *,  and  Alaska 
decision.5  For  this  final  rule,  EPA  is 
addressing  the  recall  liability  and 
warranty  issues  in  a  manner  consistent 
with  those  earlier  decisions.  The 
tampering  issue  is  treated  in  a 
somewhat  different  maimer. 

Recall  Liability.  If  EPA  determines 
that  a  substantial  number  of  heavy-duty 
engines  do  not  comply  with  the  federal 
emission  requirements,  the  engine 
manufacturer  is  responsible  for  recalling 
and  repairing  the  engines.  EPA  typically 
determines  whether  engines  comply 
vrith  applicable  federal  emission 
standards  when  properly  used  and 
maintained  based  on  testing  of  in-use 
engines.  If  an  engine  fueled  with 
noncomplying  diesel  fuel  were  included 
in  such  testing,  EPA  will  determine,  on 
a  case-by-case  basis,  if  the 
noncompliance  is  the  result  of  the  use 
of  noncomplying  fuel.  If  it  is  determined 
that  the  noncomplying  diesel  fuel  is  the 
cause  of  the  engine's  failure  to  meet  the 
applicable  emission  standards,  EPA 
would  take  that  into  consideration 
before  seeking  a  recall  of  the  class. 
For  Alaska,  as  in  the  Guam  and 
American  Samoa  decisions,  the  Agency 
does  not  intend  to  use  test  results 
(emissions  levels)  from  engines  that 
utilize  high-sulftir  diesel  fuel  (over 
0.05%  by  weight)  to  show 
noncompliance  by  those  engines  for  the 
purpose  of  recalling  an  engine  class. 
However,  in  cases  in  which  it  is 
determined  that  the  overall  class  is 
subject  to  recall  for  reasons  other  than 
noncomplying  fuel  in  Alaska, 
individual  engines  will  not  be  excluded 
from  repair  on  the  basis  of  the  fuel  used. 
Manufacturers  are  responsible  for 
repairing  any  engine  in  the  recalled 
class  regardless  of  its  history  of 
tampering  or  improper  maintenance. 
Manufacturers  Emission  Warranty. 
The  Agency  acknowledges  that  engines 
that  were  certified  to  meet  the  federal 
emission  standards  using  low-sulfur 
diesel  fiiel  may  in  some  cases  be  unable 
to  meet  those  federal  emissions 
standards  if  they  use  high-sulfur  diesel 
fuel.  However,  EPA  believes  an 
exemption  from  the  general  warranty 
provisions  of  section  207  is  unnecessary 
to  protect  manufacturers  from 
unreasonable  warranty  recoveries  by 
purchasers.  The  emission  defect 


'  The  Agency  granted  American  Samoa's  petition 
for  an  exemption  from  the  diesel  sulfur 
requiremenU  on  July  20, 1992.  57  FR  32010. 

*The  Agency  granted  Guam's  petition  for  an 
exemption  from  the  diesel  sulfur  requirements  on 
September  21. 1993.  58  FR  48968. 

'TTie  Agency  granted  the  State  of  Alaska's 
petition  for  a  temporary  exemption  from  the  diesel 
sulfur  requirements  on  March  22, 1994,  59  FR 
13610. 


warranty  requirements  under  section 
207(a)  of  the  Act  require  an  engine 
manufacturer  to  warrant  that  the  engine 
shall  conform  at  the  time  of  sale  to 
applicable  emission  regulations  and  that 
the  engine  is  free  from  defects  that  cause 
the  engine  to  fail  to  conform  with 
applicable  regulations  for  its  useful  life. 
In  practice,  this  warranty  is  applicable 
to  a  specific  list  of  emissions  and 
emissions-related  engine  components. 

It  has  been  consistent  EPA  policy  that 
misuse  or  improper  maintenance  of  a 
vehicle  or  engine  by  the  purchaser, 
including  misfueling,  may  create  a 
reasonable  basis  for  denying  warranty 
coverage  for  the  specific  emissions  and 
emissions-related  engine  components 
affected  by  the  misuse.  In  Alaska,  while 
use  of  fuel  exempted  bom  the  sulfur 
content  limitation  caimot  be  considered 
"misfueling,"  it  will  have  the  same 
adverse  effect  on  emissions  control 
components.  Thus,  EPA  believes  that 
where  the  use  of  noncomplying  diesel 
fuel  in  fact  has  an  adverse  impact  on  the 
emissions  durability  of  specific  engine 
parts  or  systems,  such  as  a  catalyst,  the 
manufacturer  has  a  reasonable  basis  for 
denying  warranty  coverage  on  that  part 
or  other  related  parts.  As  has 
consistently  been  EPA's  policy,  those 
components  not  adversely  affected  by 
the  use  of  noncomplying  diesel  fuel 
should  continue  to  receive  full 
emissions  warranty  coverage. 

Tampering  Liability.  Subsequent  to 
the  1995  petition  for  a  permanent 
exemption  bom  the  diesel  fuel  sulfur 
requirements,  the  Engine  Manufacturers 
Association  (EMA)  requested 
enforcement  discretion  regarding  the 
removal  of  catalytic  converters  because 
of  an  indicated  plugging  problem 
caused  by  the  high-sulfur  diesel  fuel  in 
Alaska.  However,  information 
subsequently  collected  by  EPA  from 
several  heavy-duty  engine 
manufacturers  demonstrates  that 
catalyst  plugging  is  mainly  a  cold 
weather  problem  and  not  a  high-sulfiir 
fuel  issue.  EPA  is  also  aware  that  the 
majority  of  the  plugged  catalysts  have 
been  eliminated.  In  a  letter  to  EPA  of 
September  19, 1997,  the  EMA  indicated 
that  the  immediate  problems  that  led  to 
EMA's  earher  request  have  been 
resolved.  Accordingly,  EPA  sees  no 
need  for  an  exemption  that  allows  the 
removal  of  catalysts  in  the  field,  or  that 
permits  manufacturers  to  introduce  into 
commerce  catalyzed-engines  without 
catalysts. 

VI.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  EPA  hereby  finds  that  these 
regulations  are  of  local  or  regional 
applicability.  Accordingly,  judicial 
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review  of  this  action  is  available  only  in 
the  United  States  Court  of  Appeals  for 
the  circuit  applicable  to  Alaska  within 
60  days  of  publication. 

Vn.  Public  Participation 

The  Agency  received  Alaska's  request 
for  a  permanent  exemption  for  the 
Federal  Aid  Highway  System  areas  in 
December  of  1995.  Soon  afterwards,  the 
Agency  has  received  comments  on  the 
petition  from  the  Alaska  Center  for  the 
Environment,  the  Alaska  Clean  Air 
Coalition,  and  the  Engine  Manufacturers 
of  America.  EPA  believed  the  issues 
raised  by  those  comments  and  possible 
tightening  of  heavy-duty  motor  vehicle 
engine  standards  in  2004  necessitated 
further  consideration  before  the  Agency 
made  a  decision  on  Alaska's  request  for 
a  permanent  waiver. 

The  Agency  published  a  proposed 
rule  for  a  permanent  exemption  to  allow 
interested  parties  an  additional 
opportimity  to  request  a  hearing  or  to 
submit  comments.  EPA  subsequently 
received  a  request  for  a  public  hearing, 
but  that  request  was  soon  withdrawn. 
EPA  extended  the  comment  period  until 
Jime  12, 1998,  and  received  comments 
before  and  after  that  date. 

EPA's  decision  to  extend  the 
exemption  until  July  1, 1999  is  not  a 
decision  based  on  the  merits  of  these 
comments.  Instead,  EPA's  decision  is 
based  on  the  unreasonableness  of 
imposing  the  low-sidfur  diesel  fuel 
requirement  during  the  time  period 
needed  by  EPA  to  make  a  final  decision 
on  the  merits  of  the  comments 
submitted.  The  significant  local  factors 
supporting  this  decision  are  described 
herein. 

Vm.  statutory  Authority 

Authority  for  the  action  in  this 
proposed  rule  is  in  sections  211  (42 
U.S.C.  7545)  and  325(a)(1)  (42  U.S.C. 
7625-l(a)(l))  of  the  Clean  Air  Act,  as 
amended. 

DC.  Administrative  Requirements 

A.  Executive  Order  12866: 
Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866,6  the 
Agency  must  determine  whether  a 
regulation  is  "significant"  and  therefore 
siibject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 


productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  of 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obUgations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order.' 

It  has  been  determined  that  this  nUe 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibiUty  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  iurisdictions. 

This  final  nde  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  today's 
action  to  extend  the  temporary 
exemption  of  the  low-sulfur  diesel  fiiel 
requirements  in  the  State  of  Alaska,  will 
not  result  in  any  additional  economic 
burden  on  any  of  the  affected  parties, 
including  small  entities  involved  in  the 
oil  industry,  the  automotive  industry 
and  the  automotive  service  industry. 
EPA  is  not  imposing  any  new 
requirements  on  regulated  entities,  but 
instead  is  continuing  an  exemption  from 
a  requirement,  which  makes  it  less 
restrictive  and  less  burdensome. 
Therefore,  EPA  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Ad 

The  Paperwork  Reduction  Act  of 
1980,  544  U.S.C.  3501  et  seq.,  and 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  action  as  it 
does  not  involve  the  collection  of 
information  as  defined  therein. 

D.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


»58  FR  51736  (October  4, 1993). 
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that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  nUe  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  October  1, 1998. 

E.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  federal 
mandate  with  estimated  costs  to  the 
private  sector  of  $100  million  or  more, 
or  to  state,  local,  or  tribal  governments 
of  $100  million  or  more  in  the  aggregate. 
Under  section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  this  final 
rule  imposes  no  new  federal 
requirements  and  does  not  include  any 
federal  mandate  with  costs  to  the 
private  sector  or  to  state,  local,  or  tribal 
governments.  Therefore,  the 
Administrator  certifies  that  this  rule 
does  not  require  a  budgetary  impact 
statement. 

F.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  imfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (>der  12875  requires  EPA  to 
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develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State*  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imAmded  mandates." 
Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

G.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compUance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  if 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consiUtation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  diat 
significantly  or  uniquely  aiiiBCt  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  EPA  has 
determined  that  this  final  rule  imposes 
no  new  federal  requirements,  but  rather 
extends  an  existing  temporary 
exemption  of  the  low-sulfur  diesel  fuel 
requirements  in  the  State  of  Alaska. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

H.  Executive  Order  13045:  Children's 
Health  Protection 


EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentiaUy  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  nde  is  not  subject  to  E.0. 13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

I.  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA) 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Pub.  L.  104-113. 
§  12(d)  (15  U.S.C.  272  note)  directs  EPA 
to  use  voluntary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  unpractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procediues,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects 

40  CFR  Part  69 

Environmental  protection.  Air 
pollution  control,  Alaska. 

40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Diesel  fuel.  Motor 
vehicle  pollution. 

Dated:  September  3, 1998. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble  title  40  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


Executive  Order  13045:  "Protection  of    PART  69— [AMENDED] 


Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  appUes  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 


1.  The  authority  citation  for  part  69  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7545(1)  and  (g),  7625- 


1. 


2.  Subpart  E  consisting  of  §  69.51  is 
added  to  read  as  follows: 


Subpart  E— Alaska 

§69.51    Exemptions. 

(a)  Persons  in  Uie  state  of  Alaska, 
including  but  not  limited  to,  refiners, 
importers,  distributors,  resellers, 
carriers,  retailers  or  wholesale 
purchaser-consumers  may  manufacture, 
introduce  into  commerce,  sell,  offer  for 
sale,  supply,  dispense,  offer  for  supply, 
or  transport  diesel  fuel,  which  fails  to 
meet  the  sulfur  concentration  or  dye 
requirements  of  40  CFR  80.29,  in  the 
state  of  Alaska  if  the  fuel  is  used  only 
in  the  state  of  Alaska. 

(b)  Persons  outside  the  state  of  Alaska, 
including  but  not  limited  to,  refiners, 
importers,  distributors,  resellers, 
carriers,  retailers  or  wholesale 
purchaser-consumers  may  manufacture, 
introduce  into  commerce,  sell,  offer  for 
sale,  supply,  offer  for  supply,  or 
transport  diesel  fuel,  which  fails  to  meet 
the  sulfur  concentration  or  dye 
requirements  of  §  80.29.  outside  the 
state  of  Alaska  if  the  fuel  is: 

(1)  Used  only  in  the  state  of  Alaska; 
and 

(2)  Accompanied  by  supporting 
documentation  that  clearly  substantiates 
the  fuel  is  for  use  only  in  the  state  of 
Alaska  and  does  not  comply  with  the 
Federal  sidfur  standard  applicable  to 
motor  vehicle  diesel  fuel. 

(c)  Beginning  July  1, 1999,  the 
exemptions  provided  in  paragraphs  (a) 
and  (b)  of  this  section  are  applicable 
only  to  fuel  used  in  those  areas  of 
Alaska  that  are  not  served  by  the 
Fede^  Aid  Highway  System. 

PART  80— [AMENDED] 

3.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Audiority:  Sec.  114,  211,  and  301(a)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C  7414, 
7545  and  7601(a)). 

4.  Section  80.29  is  amended  by 
revising  paragraph  (a)(1)  introductory 
text  to  read  as  follows: 

i  80.29    Controls  and  prohlt)itions  on 
diasal  fuel  quality. 

(a)  Prohibited  activities.  (1)  Beginning 
October  1. 1993.  no  person,  including 
but  not  limited  to.  refiners,  importers, 
distributors,  resellers,  carriers,  retailers 
or  wholesale  purchaser-consumers, 
shall  manufacture,  introduce  into 
commerce,  sell,  offer  for  sale,  supply, 
dispense,  offer  for  supply  or  transport 
any  diesel  fuel  for  use  in  motor  vehicles, 
except  as  provided  in  40  CFR  69.51. 
unless  the  diesel  fuel: 
*        *        •        »        » 

(FR  Doc.  98-24734  Filed  9-15-98:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300698;  FRL  6022-1] 

RIN  207O-AB78 

Tiichoderma  Harzianum  Strain  T-39; 
Exemption  from  the  Requirement  of  a 
Temporary  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
temporary  tolerance  for  residues  of  the 
Trichoderma  harzianum  strain  T-39  in/ 
on  strawberry,  table  grape  and  wine 
grape  when  applied/used  as  ground  or 
foliar  applications  in  accordance  with 
the  provisions  of  experimental  use 
permit  11678-EUP-l.  Makhteshim- 
Agan  of  North  America,  Inc.  submitted 
an  amended  petition  PP  6G4622  to  EPA 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (Pub.  L. 
104-170)  requesting  an  exemption  from 
the  requirement  of  a  temporary 
tolerance.  This  regulation  eliminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of 
Trichoderma  harzianum  strain  T-39. 
DATES:  This  regulation  is  effective 
September  16,  1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  16, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-3006981, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees  and 
forwarded  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  X)PP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
v«th  the  Hearing  Clerk  identified  by  the 
docket  control  number,  (OPP-300698], 
must  also  be  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2. 


1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as.an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  [OPP-3006981.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  oijline  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shanaz  Bacchus,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  Rm.  902W34,  CM#2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703)  308-8097;  e-mail: 
bacchus.shanaz@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  24. 1998,  (63 
FR  34390)  (FRL  5795-9),  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  tolerance 
petition  by  Makhteshim-Agan  of  North 
America  Inc.,  551  Fifth  Ave.,  Suite 
1100.  New  York,  NY  10176.  This  notice 
included  a  summary  of  the  petition 
prepared  by  the  petitioner  and  this 
summary  contained  conclusions  and 
arguments  to  support  its  conclusion  that 
the  petition  complied  with  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
temporary  tolerance  for  residues  of  the 
microbial  antifungal  agent  Trichoderma 
harzianum  strain  T-39  in  or  on  all  food/ 
feed  commodities.  The  data  which  were 
evaluated  for  the  Experimental  Use 
Permit  (EUP)  granted  in  May  of  1996  are 
sufficient  to  support  the  exemption  from 
the  requirement  of  a  temporary 
tolerance  in/on  table  grape,  wine  grape 
and  strawberry.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing.  This  exemption  fit)m  the 
requirement  of  a  tolerance  will  expire 
on  November  30,  2000. 


L  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  from  the  requirement  of  a 
temporary  tolerance  (the  legal  limit  for 
a  pesticide  chemical  residue  in  or  on  a 
food)  only  if  EPA  determines  that  the 
tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  residt  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue..."  EPA  performs  a  number  of 
analyses  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  residues. 
First.  EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

A.  Proposed  Use 

The  rates,  frequency  and  timing  of  the 
applications  vary.  The  pesticide  is  to  be 
applied  by  groimd  equipment  as  a  foliar 
spray.  Application  rates  are  2  to  4 
pounds  per  acre  per  application  from 
pre-bloom  to  harvest.  One  to  four 
applications  are  made  to  wine  grapes  in 
a  rotational  program  with  conventional 
chemical  fungicides,  while  four  to  six 
applications  may  be  applied  to  wine 
grapes  when  the  product  is  used  alone. 
Table  grapes  are  treated  with  one  to 
three  applications  during  pre-bloom  to 
fruit  set.  Strawberry  may  be  treated  with 
one  to  eight  applications  once  per  week 
throughout  the  growing  season  from 
pre-bloom  to  harvest. 

B.  Product  Chemistry 

The  data  submitted  for  product 
identity  of  the  active  ingredient, 
Trichoderma  harzianum  strain  T-39. 
and  end  use  product.  Trichodex,  are 
acceptable  for  the  limited  use  proposed 
for  this  EUP.  The  active  ingredient. 
Trichoderma  harzianum,  is  a  naturally- 
occurring  fungus  which  can  be  foimd  in 
the  US  and  in  the  environment 
worldwide.  The  microbial  pesticide 
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contains  dried  solids  and  solubles 
resulting  frt>m  the  fermentation  of 
Trichoderma  harzianum  isolate  T-39. 
containing  T-39  fungus  propagides  as 
either  conidia  or  mycelia.  Published 
literatiire  characterize  Trichoderma 
harzianum  strain  T-39  by  colony  and 
structiiral  morphology,  and  by 
intraspecific  DNA  primers.  Additional 
data  are  likely  to  be  required  for  more 
extensive  use  patterns. 

n.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA.  EPA  has  reviewed  the 
relevant  available  scientific  data  and 
other  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  refiability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

Results  of  the  following  studies 
support  the  lack  of  toxicity/ 
pathogenicity  of  the  Technical  Grade 
Active  Ingredient  (TGAI),  Trichoderma 
harzianum:  acute  oral,  acute  dermal, 
and  the  primary  dermal  irritation.  The 
microbial  pesticide  was  classified  acute 
Toxicity  Category  in  for  these  health 
effects. 

The  two  acute  eye  irritation  studies 
indicate  a  potential  for  the  TGAI  to 
cause  severe  eye  irritation,  placing  the 
Technical  Grade  Active  In^edient  in 
^cute  Toxicity  Category  I.  However, 
another  eye  irritation  study  in  which  the 
test  material  was  the  End-use  Product 
(EP),  Trichodex,  indicates  the  EP  is 
mildly  irritating  or  in  the  acute  Toxicity 
Category  m.  This  categorization  is 
acceptable  for  labeling  of  the  EP. 

While  the  acute  pulmonary  study 
indicated  that  the  TGAI  Trichoderma 
harzianum  did  not  replicate  in  the  rat 
body,  the  reported  data  did  not 
demonstrate  a  clear  clearance  pattern 
from  the  lungs.  Based  on  this  study  and 
because  the  predominant  inert 
ingredient  is  a  knovm  inhalation  hazard, 
the  microbial  was  classified  as  an  acute 
Toxicity  Category  II  pesticide  for  acute 
inhalation  effects. 

m.  Aggregate  Exposures  and  Risk 

In  examining  aggregate  exposure. 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  of  consumers  and 
major  identifiable  subgroups  of 
consiuners  from  the  pesticide  residue  in 
food  and  all  other  non-occupational 
exposures,  including  drinking  water 
from  groundwater  or  siuiace  water  and 
exposure  through  pesticide  use  in 


gardens,  lawns,  or  buildings  (residential 
and  other  indoor  uses). 

A.  Dietary  Exposure  and  Risk 

Dietary  exposure  to  the  microbial 
pesticide  is  likely  to  occur.  The  lack  of 
acute  oral  toxicity/pathogenicity,  and 
the  ubiquitous  nature  of  the  microbial, 
support  the  establishment  of  an 
exemption  from  the  requirement  of  a 
temporary  tolerance  for  this  active 
ingredient. 

1.  Food.  The  microbial  pesticide  can 
be  easily  removed  from  foods  by 
washing,  peeling,  cooking  and 
processing.  For  this  EUP,  strawberry, 
wine  grape  and  table  grape  are  to  be 
treated  in  small  areas  in  seven  states 
AZ,  CA.  FL,  NY,  OH.  OR.  and  WA. 
Consequently,  dietary  exposuire  to  the 
microbial  and  the  risk  posed  by 
ingestion  of  foods  treated  with  the 
microbial  pesticide,  are  likely  to  be 
minimal  for  adults,  infants  and  children 
by  the  oral  route. 

2.  Drinking  water  exposure.  Oral 
exposiue,  at  very  low  levels,  may  occur 
from  ingestion  of  drinking  water. 
However,  the  experimental  permit 
allows  use  of  this  pesticide  on  a  small 
area  in  one  state  on  three  crops,  thus 
limiting  potential  exposure  to  drinking 
water.  Even  if  negligible  exposure 
should  occur,  the  Agency  concludes 
that  such  exposure  would  present  no 
risk  due  to  the  lack  of  toxicity  and  the 
ubiquitous  nature  of  the  microbe. 

B.  Other  Non-Occupational  Exposure 

The  experimental  use  sites  for 
Trichoderma  harzianum  strain  T-39  are 
strawberry,  wine  grape  and  table  grape 
for  control  of  Botrytis  by  displacement. 
Therefore,  exposure  and  risk  to  adults, 
infants  and  children  via  treated  lawns  or 
recreational  areas  are  not  likely  if  the 
pesticide  is  used  as  labeled. 

1.  Dermal  exposure,  llie  experimental 
use  permit  allows  limited  use  of  the 
pesticide  in  small  areas  in  seven  states. 
Workers  are  most  likely  to  be  dermally 
exposed  during  treatment  of  strawberry, 
wine  grape  and  table  grape.  Because  the 
pesticide  is  placed  in  Acute  Toxicity 
Category  HI  for  dermal  effects  and  the 
experimental  use  of  the  pesticide  is 
limited,  the  exposure  and  risk  to 
workers  is  likely  to  be  minimal. 
Appropriate  Personal  Protective 
Equipment  have  been  recommended  by 
the  Agency  to  mitigate  against  potential 
dermal  exposure  to  pesticide  handlers. 

2.  Inhalation  exposure.  The  pesticide 
is  considered  an  Acute  Toxicity 
Category  II  microbial  pesticide  on  the 
basis  of  inhalation  studies.  Adequate 
Personal  Protective  Equipment, 
including  a  dust-mist  filtering  respirator 
with  NIOSH/MSHA  prefix  TC-21C,  or 


equivalent,  such  as  N-95,  R-95  or  P-95 
respirator,  and  a  Restricted-Entry 
Interval  of  12  liours  are  required  to 
mitigate  against  potential  exposure  and 
risk  posed  by  the  use  of  the  pesticide 
during  the  experimental  field  trials. 

IV.  Cumulative  Exposure  to  Substances 
with  Common  Mechanisms  of  Toxicity- 

Section  4Q8(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  conunon  mechanism  of  toxicity." 
There  are  other  species  and  strains  of 
Trichoderma  registered.  As  discussed 
under  Product  Qiemistry,  the  Agency 
has  received  information  to  distinguish 
strain  T-39  frt)m  other  registered  strains. 
It  is  not  clear  to  the  Agency  whether  the 
registered  strains  share  a  common 
mechanism  of  toxicity,  or  any 
mechanism  of  toxicity  with  strain  T-39. 

V.  Safety  Factors 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  pre-and-post-natal 
toxicity  and  the  completeness  of  the 
database  imless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children.  In 
this  instance,  EPA  beUeves  there  are 
reliable  data  to  support  the  conclusion 
that  there  are  no  threshold  effects  of 
concern  to  infants,  children  and  adults 
when  Trichoderma  harzianum  strain  T- 
39  is  used  as  labeled.  As  a  result,  the 
provision  requiring  an  additional 
margin  of  exposure  does  not  apply. 

VI.  Infants  and  Children 

The  pesticide  is  to  be  applied  to 
strawberry,  wine  grape  and  table  grape 
to  small  areas  in  seven  states  as 
previously  described.  Because  of  this 
limited  use  pattern,  and  its  low  toxicity/ 
pathogenicity,  there  is  minimal 
potential  for  exposure  and  risk  to 
infants  and  children. 

Vn.  Determination  of  Safety  for  U.S. 
Population,  Infiants  and  Children 

There  is  a  reasonable  certainty  that  no 
harm  will  result  fi-om  aggregate 
exposure  to  the  U.S.  population, 
including  infants  and  children,  to 
Trichoderma  harzianum  strain  T-39 
from  the  limited  use  pattern  of  this 
experimental  use  permit.  This  includes 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information. 
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Vni.  Other  Considerations 

A.  Endocrine  Disniptors 

EPA  does  not  have  any  information 
regarding  endocrine  effects  of  this 
microbial  pesticide  at  this  time.  The 
Agency  is  not  requiring  information  on 
the  endocrine  effects  of  this  pesticide  at 
this  time;  and  Congress  allowed  3  years 
after  August  3, 1996,  for  the  Agency  to 
implement  a  screening  and  testing 
program  with  respect  to  endocrine 
effects. 

B.  Analytical  Method(s) 

The  Agency  is  requiring  standard 
microbial  assays  and  analytical  methods 
to  identify  the  active  ingredient  and 
potential  contaminants. 

C.  Environmental  Effects 

This  final  rule  also  extends  the 
Experimental  Use  Permit  associated 
with  the  exemption  from  the 
requirement  of  a  temporary  tolerance. 
Data  and  information  have  been 
provided  to  support  the  extension  of  the 
EUP.  The  application  of  this  pesticide  to 
the  experimental  fields  is  not  likely  to 
have  adverse  effects  on  avian  species, 
fish  and  honey  bee.  These  data  include 
two  14— day  acute  oral  avian  studies  in 
the  mallard  duck  and  bobwhite  quail,  a 
96-hour  study  for  fi^shwater  fish,  and 
a  honeybee  study.  While  the  studies 
were  not  adequate  for  a  section  3(c)  2(b) 
registration,  they  are  adequate  for  the 
limited  EUP.  Additional  data  are 
required  for  more  extensive  use 
patterns. 

IX.  Conclusions 

The  Agency  has  concluded  that  the 
experimental  use  of  this  pesticide  will 
not  pose  any  adverse  health  effects  to 
the  U.S.  population,  infants  and 
children,  nor  to  the  environment 
because  of  the  low  toxicological  profile 
and  the  limited  use  patterns  discussed 
above  for  this  EUP.  As  a  result,  EPA 
establishes  an  exemption  from 
temporary  tolerance  requirements 
pursuant  to  FFDCA  section  408(j)(3)  for 
Trichoderma  harzianum  strain  T-39  in/ 
on  strawberry,  table  grape  and  wine 
grape.  This  exemption  from  the 
requirement  of  a  temporary  tolerance 
expires  November  30,  2000.  This  rule 
also  concurrently  extends  the 
Experimental  Use  Permit  to  November 
30,  2000. 

X.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  as  was  provided  in  the 


old  section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  governs  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  vdth  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  November  16, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  under  the  "ADDRESSES" 
section  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  hearing  clerk  should  be 
submitted  to  the  GPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  siunmary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestorwould  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  writh 
procediu^s  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

XI.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  will  be  kept 


in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
vtrill  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  docimient. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docketdepamail.epa.goy 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Objections  and  hearing  requests  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  contol 
number  (OPP-300698).  No  CBI  should 
be  submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  nde  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

Xn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  an 
exemption  from  the  requirement  of  a 
temporary  tolerance  requirement  under 
FFDCA  section  408(d)  in  response  to  a 
petition  submitted  to  the  Agency.  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regidatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  and  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629),  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
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Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  iinless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  considtation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  CDrder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfrmded  mandates." 

Today's  rule  does  not  create  an 
unfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 


and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  1 3084 
do  not  apply  to  this  rule. 

In  additions,  since  tolerance 
exemptions  that  are  estabUshed  on  the 
basis  of  a  petition  under  section  408(d) 
of  the  FFDCA,  such  as  the  exemption  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibihty  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establisbing  tolerances,  exemptions 
fitjm  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Xm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
'  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  August  26. 1998. 

Kadileen  D.  Knox. 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  J80.1201,  is  added  to 
subpart  D  to  read  as  follows: 

$180.1201  Trichoderfna  harzianum  strain 
T-39;  exemption  from  the  requirement  of  a 
temporary  tolerance. 

Trichoderma  harzianum  strain  T-39  is 
exempted  frx>m  the  requirement  of  a 
temporary  tolerance  in/on  table  grapes, 
wine  grapes  and  strawberries  treated  in 
accordance  with  the  Experimental  Use^ 
Permit  11678-EUP-l.  This  exemption 
from  the  requirement  of  a  tolerance  will 
expire  on  November  30,  2000. 

(FR  Doc.  98-24839  Filed  9-15-98;  8:45  am) 
BlUmO  CODE  (Sao-Sfr-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IOPP-300707;  FRL-6026-4] 
RIN  2070-AB78 

Desmedipham;  Extension  of 
Tolerances  for  Emergency  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  extends  time- 
limited  tolerances  for  residues  of  the 
herbicide  desmedipham  in  or  on  red 
beet  roots  at  0.2  part  per  million  (ppm) 
and  red  beet  tops  at  15  ppm  for  an 
additional  1-year  period,  to  August  31, 
1999.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  imder  section' 18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  red  beets.  Section  408(1)(6) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFEX:A)  requires  EPA  to  establish 
a  time-limited  tolerance  or  exemption 
frtim  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
imder  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA. 
DATES:  This  regulation  becomes 
effective  September  16, 1998.  Objections 
and  requests  for  hearings  must  be 
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received  by  EPA,  on  or  before  November 
16, 1998. 

ADDRESSES:  Written  objections  and 
bearing  requests,  identified  by  the 
docket  control  number.  (OPP-300707J. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300707),  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  in  Unit  II.  of  this  preamble. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
niunber,  and  e-mail  address:  Rm.  267, 
CM  «2, 1921  Jefferson  Davis  Hwy., 
ArUngton,  VA  22202,  (703)  308-9362;  e- 
mail: 

schaible.stephen@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  pubUshed  in  the 
Federal  Registerof  August  29. 1997  (62 
FR  45741)  (FRL-5738-5),  which 
announced  that  on  its  own  initiative 
and  under  section  408(e)  of  the  FFDCA, 
21  U.S.C.  346a(e)  and  (1)(6).  it 
established  time-limited  tolerances  for 
the  residues  of  desmedipham  in  or  on 
red  beet  roots  at  0.2  ppm  and  red  beet 
tops  at  15  ppm,  with  an  expiration  date 
of  August  31. 1998.  EPA  estabUshed  the 
tolerances  because  section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  estabUsh  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 


by  EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  desmedipham  on  red  beets  for 
this  year  growing  season  due  to  the 
continued  non-routine  situation  for  red 
beet  growers  in  New  York;  the  volimtary 
cancellation  of  diethatyl-ethyl  in  1993 
has  left  growers  with  no  registered 
alternatives  which  provide  adequate  or 
dependable  weed  control.  Significant 
economic  losses  are  expected  v\rithout 
the  requested  section  18  use  of 
desmedipham.  After  having  reviewed 
the  submission,  EPA  conciu^  that 
emergency  conditions  exist  for  this 
state.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  desmedipham  on 
red  beets  for  control  of  broadleaf  weeds 
in  red  beets. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  desmedipham 
in  or  on  red  beet  roots  and  tops.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
and  decided  that  the  necessary 
tolerances  under  FFIXIA  section 
408(1)(6)  would  be  consistent  with  the 
new  safety  standard  and  with  FIFRA 
section  18.  The  data  and  other  relevant 
material  have  been  evaluated  and 
discussed  in  the  find  rule  of  August  29, 
1997  (62  FR  45741).  Based  on  that  data 
and  information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerances  will  continue  to  meet 
the  requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerances 
are  extended  for  an  additional  1-year 
period.  Although  these  tolerances  will 
expire  and  are  revoked  on  August  31, 
1999,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerances  remaining  in  or  on  red  beet 
roots  and  red  beet  tops  after  that  date 
will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA  and  the 
application  occurred  prior  to  the 
revocation  of  the  tolerance.  EPA  will 
take  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  imder  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procediiral 


regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  imtil  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  16, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  tfearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  groimds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  reUed  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
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received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  dociunent. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov. 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Objections  and  hearing  requests  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  control 
number  (OPP-3007071.  No  CBI  should  ' 
be  submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

m.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  extends  time-Umited 
tolerances  that  were  previously 
established  by  EPA  under  FFDCA 
section  408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  imder  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
In  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

Since  this  extension  of  existing  time- 
limited  tolerances  does  not  require  the 
issuance  of  a  proposed  rule,  the 


requirements  of  the  Regtdatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
frt)m  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  pubhshed  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993).  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  govenunent,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  writh 
representatives  of  affected  State,  local 
and  tribal  govenunents,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfimded  mandates." 
Today's  rule  does  not  create  an 
unfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  commimities  of  Indian  tribal 
govenunents,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 


governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  simamary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Inddan  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  fiiat 
significantly  or  uniquely  afiiect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affiect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

rv.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  house  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  August  21. 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 
Authority:  21  U.S.C  346a  and  371. 
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2.  In  §  180.353,  by  revising  the  table 
in  paragraph  (b)  to  read  as  follows: 

§  180.353    Desmedlpham;  tolerances  for 
residues. 


(b)        •        • 

• 

Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Red  beet  roots  .. 
Red  beet  tops  ... 

0.2 
15 

8/3M99 
8/31/99 

(FR  Doc.  98-24844  Filed  9-1S-98;  8:45  am] 

BILUNO  CODE  a6eO-60-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
lOPP-300705;  FRL-6025-11 
RIN  2070-AB78 

Myclobutanll;  Pesticide  Tolerances  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  establishes 
time-limited  tolerances  for  combined 
residues  of  myclobutanil  in  or  on 
artichokes,  asparagus,  and  peppers  (bell 
and  non-bell).  This  action  is  in  response 
to  EPA's  granting  of  emergency 
exemptions  under  section  18  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  artichokes,  asparagus,  and 
peppers  (bell  and  non-bell)  in  CaUfomia 
(all  three  commodities),  Michigan 
(asparagus)  and  New  Mexico  (peppers). 
This  regulation  estabhshes  a  maximum 
permissible  lev^for  residues  of 
myclobutanil  in  these  food  commodities 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  These  tolerances 
will  expire  and  are  revoked  on  July  31, 
2000. 

DATES:  This  regulation  is  effective 
September  16, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  16, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300705], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 


Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
3007051,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  CM  #2,  1921 
)efierson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300705).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  David  Deegan,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
nvunber,  and  e-mail  address:  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hvry., 
Arlington,  VA.  (703)  308-9358.  e-mail: 
deegan.dave@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  piu^uant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
tolerances  for  the  combined  residues  of 
the  fungicide  myclobutanil,  in  or  on 
artichokes  at  1.0  parts  per  million 
(ppm),  asparagus  at  0.02  ppm,  and  on 
peppers  (bell  and  non-bell)  at  1.0  ppm. 
These  tolerances  will  expire  and  are 
revoked  on  July  31,  2000.  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerances  fi-om  the  Code  of  Federal 
Regulations. 

L  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 


signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  ."~ 

(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establisldng  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  fi-om  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  fi-om  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  estabUshed  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
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not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for  Use  of 
Myclobutanil  on  Artichokes, 
Asparagus,  and  Peppers  (Bell  and  Non- 
bell),  and  FFDCA  Tolerances 

The  state  of  California  requested 
specific  exemptions  for  the  use  of 
myclobutanil  on  artichokes  to  control 
powdery  mildew,  on  aspeu-agus  to 
control  asparagus  rust,  and  bell  and 
non-bell  peppers  to  control  powdery 
mildew.  Michigan  requested  a  specific 
exemption  for  use  of  myclobutanil  on 
asparagus  to  control  asparagus  rust. 
New  Mexico  requested  a  specific 
exemption  for  the  use  of  myclobutanil 
on  bell  and  non-bell  peppers  to  control 
powdery  mildew. 

EPA  has  authorized  under  FIFRA 
section  18  the  use  of  myclobutanil  on 
artichoke  to  control  powdery  mildew  in 
California,  on  asparagus  to  control 
asparagus  rust  in  California  and 
Michigan,  and  on  peppers  (bell  and 
non-bell)  for  control  of  powdery  mildew 
in  California  and  New  Mexico.  After 
having  reviewed  these  submissions, 
EPA  concurs  that  emergency  conditions 
exist  for  these  states. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
myclobutanil  in  or  on  artichoke, 
asparagus,  and  bell  and  non-bell 
peppers.  In  doing  so,  EPA  considered 
the  new  safety  standard  in  FFDCA 
section  408(b)(2),  and  EPA  decided  that 
the  necessary  tolerances  under  FFDCA 
section  408(1)  (6)  would  be  consistent 
with  the  new  safety  standard  and  with 
FIFRA  section  18.  Consistent  with  the 
need  to  move  quickly  on  the  emergency 
exemption  in  order  to  address  an  vu-gent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful, 
EPA  is  issuing  these  tolerances  without 
notice  and  opportimity  for  public 
comment  under  section  408(e),  as 
provided  in  section  408(1)(6).  Although 
these  tolerances  will  expire  and  are 
revoked  on  July  31,  2000,  under  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  artichoke,  asparagus,  and  peppers 
(bell  and  non-bell)  after  that  date  will 
not  be  unlawful,  provided  the  pesticide 
is  applied  in  a  manner  that  was  lawful 
under  FIFRA.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 


Because  these  tolerances  are  being 
approved  imder  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  myclobutanil  meets  EPA's 
registration  requirements  for  use  on 
artichoke,  asparagus,  or  on  bell  and  non- 
bell  peppers  or  whether  permanent 
tolerances  for  these  tises  would  be 
appropriate.  Under  these  circumstances, 
Q'A  does  not  beUeve  that  these 
tolerances  serve  as  a  basis  for 
registration  of  myclobutanil  by  a  State 
for  special  local  needs  under  FIFRA 
section  24(c).  Nor  do  these  tolerances 
serve  as  the  basis  for  any  States  other 
than  those  already  detailed  within  this 
document  to  use  this  pesticide  on  these 
crops  under  section  18  of  FIFRA 
without  following  all  provisions  of 
section  18  as  identified  in  40  CFR  part 
166.  For  additional  information 
regarding  the  emergency  exemption  for 
myclobutanil,  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
p>esticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
hiunem  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 


the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  Unear  low  dose 
extrapolations  or  MOE  calcidation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
fiom  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
coiUd  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 
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Short-term  risk  resiilts  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  writh  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dennal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probabiUty  of  this  occvuring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment:  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposiue.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 


pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  smticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consimied  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  accoimt  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulaUon  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  infants  <1  year  old)  was 
not  regionally  based. 

rv.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  myclobutanil  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  the 
combined  residues  of  myclobutanil  on 
artichokes  at  1.0  ppm.  asparagus  at  0.02 


ppm.  and  peppers  (bell  and  non-bell)  at 
1.0  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  myclobutanil  are 
discussed  below. 

1.  Acute  toxicity.  None.  For  acute 
dietary  risk.  EPA  has  not  identified  an 
acute  dietary  endpoint. 

2.  Short  -  and  intermediate  -  term 
toxicity.  For  short-term  dermal  Margin 
of  Exposure  (MOE)  calculations,  the 
Agency  used  the  systemic  NOEL  of  100 
mg/kg/day  from  a  21-day  dennal 
toxicity  study  in  rats.  This  dose  was  the 
highest  tested  in  the  study.  The  Agency 
did  not  identify  an  inhalation  endpoint. 

For  intermediate-term  MOE 
calculations,  the  Agency  used  the  NOEL 
of  10  miligrams/kilograms/day  (mg/kg/ 
day)  from  a  2-generation  reproductive 
toxicity  study  in  rats.  At  the  Lowest 
Efi'ect  Level  (LEL)  of  50  mg/kg/day. 
there  were  decreases  in  pup  body 
weight,  an  increased  incidence  in  the 
nimiber  of  stillboms.  and  atrophy  of  the 
prostate  and  testes. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  myclobutanil  at 
0.025  mg/kg/day.  This  RfD  is  based  on 
a  chronic  feeding  study  in  rats  using  a 
NOEL  of  2.5  mgAig/day  and  an 
uncertainty  factor  of  100.  At  the  Lowest 
Observed  Effect  Level  (LOEL)  of  9.9  mg/ 
kg/d^  there  was  testicular  atrophy. 

4.  Carcinogenicity.  Myclobutanil  has 
been  classified  as  a  Group  E  chemical 
(no  evidence  of  carcinogenicity  for 
himians)  by  the  Agency. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.443)  for  the  combined  residues 
of  myclobutanil  alpha-butyl-alpha-(4- 
chlorophenyl)-lH-1.2,4-triazole-l- 
propanenitrile  plus  its  alcohol 
metabolite  alpha-(3-hydroxybutyl)- 
alpha-(4-chlorophenyl)-l  H- 1,2,4- 
triazole-1-propanenitrile  (free  and 
boimd),  in  or  on  a  variety  of  raw 
agricultural  commodities  at  levels 
ranging  from  25.0  ppm  in  raisin  waste 
to  0.02  ppm  in  cottonseed.  Tolerances 
have  also  been  established  (40  CFR 
180.443(b))  for  the  combined  residues  of 
myclobutanil  plus  its  alcohol  metabolite 
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(bee  and  boimd)  and  diol  metabolite 
alpha-(4-chlorophenyl)-alpha-(3 ,4- 
dihydroxybutyl)-lH-l,2,4-triazole-l- 
propanenitrile.  in  meat.  milk,  poultry 
and  eggs,  at  levels  ranging  from  0.02 
ppm  to  1.0  ppm.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  bom  myclobutanil 
as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure. 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  EPA  has  made  somewhat 
conservative  assumptions  -  with  the 
exception  of  bananas,  all  commodities 
having  myclobutanil  tolerances  will 
contain  myclobutanil  and  metabolite 
residues  and  those  residues  will  be  at 
the  level  of  the  established  tolerance  - 
which  results  in  an  overestimate  of 
human  dietary  exposure.  For  bananas  an 
anticipated  residue  estimate  was  used. 
Percent  crop-treated  estimates  were 
utilized  for  selected  commodities 
included  in  the  assessment.  Thus,  in 
making  a  safety  determination  for  this 
tolerance,  EPA  is  taking  into  accoimt 
this  partially  refined  exposure 
assessment. 

The  existing  myclobutanil  tolerances 
(published,  pending,  and  including  the 
necessary  section  18  tolerances)  result 
in  an  Anticipated  Residue  Contribution 
(ARC)  that  is  equivalent  to  the  following 
percentages  of  Uie  RfD: 


Population  Sub- 

ARCfood {fi^ 

%Rfd 

group 

kg/day) 

U.S.  Population  (48 

0.004283 

17% 

states) 

Nursing  Infarrts  (<1 

0.006365 

25% 

yearokJ) 

Non-Nursing  In- 

0.018838 

75% 

fants  (<1  year 

oW) 

Children  (1-6  years 

0.011508 

46% 

oW) 

ChiWren  (7-12 

0.006924 

28% 

years  old) 

Northeast  Region 

0.004573 

18% 

Western  Region 

0.004880 

19% 

Hispanics 

0.005066 

20% 

Non-Hispanic  Ottv 

0.004443 

18% 

ers 

The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  states):  (2)  those 
for  infants  and  children:  and,  (3)  the 
other  subgroups  for  which  the 
percentage  of  the  Rfd  occupied  is  greater 
than  that  occupied  by  the  subgroup  U.S. 
population  (48  states). 


2.  From  drinking  water.  Chronic 
exposure  and  risk  Based  on  information 
available  to  EPA,  myclobutanil  is 
persistent  and  not  considered  mobile  in 
soils  with  the  exception  of  sandy  soils. 
Data  are  not  available  for  its  metabolite 
alpha-(3-hydroxybutyl)-alpha-(4- 
clilorophenyl)-lH-l,2,4-triazole-l- 
propanenitrile.  There  is  no  established 
Maximum  Contaminant  Level  for 
residues  of  myclobutanil  in  drinking 
water.  No  Health  Advisory  Levels  for 
myclobutanil  in  drinking  water  have 
beien  established.  The  "Pesticides  in 
Groundwater  Database"  (EPA  734-12- 
92-001,  September  1992)  has  no 
information  concerning  myclobutanil. 

EPA  has  estimated  ground  and  surface 
water  concentrations  for  myclobutanil 
based  on  the  label  rate  of  0.65  lbs  active 
ingredient  (a.i.)/acre  and  assuming  15 
applications  per  season.  (The  water 
numbers  were  based  on  turf.)  The 
surface  water  numbers  are  based  on  the 
results  of  GENEEC  model  run.  The 
ground  water  mmibers  are  based  on  a 
screening  tool,  SCI-GROW,  which  tends 
to  overestimate  the  true  concentrations 
in  the  environment. 

Surface  water  EEC  based  on  the 
results  of  a  GENEEC  model  run 

Acute  =  145.96  ppb  (0.14596  ppm  or 
mg/L)(maximum  initial  concentration) 

Chronic  =  118.6  ppb  (0.1186  ppm  or 
mg/L)(average  56-day  concentration) 

EPA  divides  the  90/56-day  GENEEC 
value  by  3  to  obtain  a  value  for  chronic 
risk  assessment  calculations.  Therefore, 
the  surface  water  value  for  use  in  the 
chronic  risk  assessment  would  be  0.04 
ppm  or  mg/L. 

Groimd  water  EEC  (SQ-GROW 
estimate) 

3.6  ppb  (0.0036  ppm  or  mg/L)  (use  for 
both  acute  and  chronic) 

Chronic  exposure  frtun  svirface  water 
is  calculated  below.  Chronic  exposure 
from  ground  water  is  lower. 

EPA  has  calculated  drinking  water 
levels  of  concern  (DWLOCs)  for  chronic 
(non-cancer)  exposure  to  be  0.7  ppm  for 
U.S.  population,  0.6  ppm  for  Hispanics, 
and  0.06  ppm  for  non-nursing  infants 
(<1  year  old  ).  To  calculate  Uie  DWLOC 
for  chronic  (non-cancer)  exposure 
relative  to  a  chronic  toxicity  endpoint, 
the  chronic  dietary  food  exposure  (from 
DRES)  was  subtracted  from  the  RfD  to 
obtain  the  acceptable  chronic  (non- 
cancer)  exposure  to  myclobutanil  in 
drinking  water. 

The  estimated  average  concentration 
of  myclobutanil  in  surface  water  is  0.04 
ppm.  Chronic  concentrations  in  groimd 
water  are  not  expected  to  be  higher  than 
the  acute  concentrations.  The  estimated 
average  concentrations  of  myclobutanil 
in  surface  water  are  less  than  EPA's 
levels  of  concern  for  myclobutanil  in 


drinking  water  as  a  contribution  to 
chronic  aggregate  exposure.  Therefore, 
taking  into  account  the  present  uses  and 
uses  proposed  in  this  action,  EPA 
concludes  with  reasonable  certainty  that 
residues  of  myclobutanil  in  drinking 
water  (when  considered  along  with 
other  sources  of  exposure  for  which 
EPA  has  reliable  data)  would  not  result 
in  unacceptable  levels  of  aggregate 
human  health  risk  at  this  time. 

EPA  bases  this  determination  on  a 
comparison  of  estimated  concentrations 
of  myclobutanil  in  surface  waters  and 
ground  waters  to  back-calculated  "levels 
of  concern"  for  myclobutanil  in 
drinking  water.  These  levels  of  concern 
in  drinking  water  were  determined  after 
EPA  has  considered  all  other  non- 
occupational human  exposures  for 
which  it  has  reUable  data,  including  all 
current  uses,  and  uses  considered  in 
this  action.  The  estimates  of 
myclobutanil  in  surface  waters  are 
derived  from  water  quality  models  that 
use  conservative  assumptions  (health- 
protective)  regarding  the  pesticide 
transport  bom  the  point  of  appfication 
to  surface  and  ground  water.  Because 
EPA  considers  the  aggregate  risk 
resulting  &x>m  multiple  exposure 
pathways  associated  with  a  pesticide's 
uses,  levels  of  concern  in  drinking  water 
may  vary  as  those  uses  change.  If  new 
uses  are  added  in  the  future,  EPA  will 
reassess  the  potential  impacts  of 
myclobutanil  on  drinking  water  as  a 
part  of  the  aggregate  risk  assessment 
process. 

3.  From  non-dietary  exposure. 
Myclobutanil  is  currentiy  registered  for 
outdoor  residential  and  greenhouse  use 
on  annuals  and  perennials,  turf,  shrubs, 
trees,  and  flowers.  EPA  has  determined 
that  these  uses  do  not  constitute  a 
chronic  exposure  scenario,  but  may 
constitute  a  short-  to  intermediate-term 
exposure  scenario  (Note:  the 
intermediate-term  potential  exposure 
would  come  from  Post-application 
(dermal  for  adult:  and  dermal  -t- 
ingestion  of  soil  only,  due  to  the 
persistence  of  the  pesticide  in  soil,  for 
toddlers).  Other  intermediate-term 
exposure  scenarios  are  unlikely  as 
dissipation  is  strongly  influenced  by  the 
growth  of  the  grass  which  needs  weekly 
mowing  (more  fr«quentiy  in  spring)  and 
most  dissipation  studies  on  lawns  show 
considerable  tailing  off  of  residues  by 
day  3  or  4:  thus,  the  expectation  of 
sigiuficant  residues  is  very  unlikely. 

4.  Homeowner-use  Products.  End-use 
products  containing  the  active 
ingredient,  myclobutanil,  are  marketed 
for  homeowner  use.  The  homeowner 
use  with  the  greatest  potential  for 
exposure  takes  the  form  of  small  scale 
lawn  application  (other  additional 
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application  uses  are  on  roses,  flowers, 
ornamental  shrubs  and  trees)  of  a 
soluble  concentrate  with  a  hose-end, 
backpack,  or  trigger  bottle  sprayer. 
Application  of  these  products  is 
recommended  at  two  week  intervals. 
Short-term  (and  not  intermediate-term 
exposures,  because  of  the  amount  of 
time  it  takes  to  mix,  load,  and  apply  this 
product)  exposiue  is  considered  only. 
Short-term  exposure,  pre-  and  diuing 
application,  will  be  considered  an 
aggregate  potential  exposure:  a 
summation  of  this  exposure  will  include 
exposiue  levels  for:  the  mixer  +  loader 
+  applicator  +  Post-application  on  day 
zero  (day  of  application).  Short-  and 
intermediate-term  exposiue  will  be 
considered  during  post-application 
(Note:  Intermediate-term  exposure  is 
addressed  only  during  post-application 
scenarios). 

5.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  ciunulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  vdll 
increase  the  Agency's  scientific 
understtmding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 


Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechemism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  imlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
myclobutanil  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cvunulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
ciunulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
myclobutanil  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  myclobutanil  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Chronic  aggregate  exposure  and 
risk.  Using  the  partially  refined 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  (food,  water,  and  residential) 
to  myclobutanil  will  not  exceed  EPA's 
level  of  concern.  For  the  U.S. 
population,  17%  of  the  RfD  is  occupied 
by  dietary  (food)  exposure.  The 
estimated  average  concentrations  of 
myclobutanil  in  surface  and  ground 
water  are  less  than  EPA's  levels  of 
concern  for  myclobutanil  in  drinking 
water  as  a  contribution  to  chronic 
aggregate  exposure.  Therefore,  EPA 
concludes  v\rith  reasonable  certainty  that 
residues  of  myclobutanil  in  drinking 
water  do  not  contribute  significantly  to 
the  aggregate  chronic  human  health  risk 
at  the  present  time  considering  the 
present  uses  and  uses  proposed  in  this 
action.  EPA  has  determined  that  the 
outdoor  ^-egistered  uses  of  myclobutanil 
would  not  fall  under  a  chronic  exposure 
scenario.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  fi-om  aggregate  chronic  exposure 
to  myclobutanil  residues. 

2.  Short-  and  intermediate-term  risk. 
The  short-term  NOEL  for  dermal 
exposure  is  based  on  a  dermal  exposure 
toxicity  study.  Since  the  NOEL  is  based 
on  a  dermal  study,  oral  exposures 


generally  cannot  be  used  directly  to 
calculate  a  short-term  aggregate 
exposure.  However,  because  EPA 
determined  that  a  dermal  absorption 
factor  of  100%  should  be  used  for  risk 
assessment,  oral  exposures  need  not  be 
midtiplied  by  a  modifying  factor 
(converted  to  dermal  equivalents)  so 
that  they  can  be  compared  to  the  dermal 
endpoint. 

The  chronic  dietary  exposure  and 
calculated  dietary  MOE  for  the  U.S. 
Population  is  as  follows:  MOE=  23,000, 
based  on  ARC  of  0.004283  mg/kg/day. 

The  intermediate-term  exposure 
scenarios  and  calculated  MOE  for  the 
U.S.Population  is  as  follows:  MOE= 
2,300,  based  on  ARC  of  0.004283  mg/kg/ 
day. 

'There  is  a  potential  for  short-term 
exposure  from  drinking  water.  However, 
as  estimated  average  concentrations  of 
myclobutanil  in  surface  and  ground 
water  are  less  than  EPA's  levels  of 
concern  for  drinking  water  as  a 
contribution  to  chronic  aggregate  and 
acute  aggregate  exposures,  contribution 
to  short-term  exposure  should  not 
exceed  EPA's  levels  of  concern  either. 

EPA  concludes  that  short-term 
aggregate  MOEs  for  adults  are 
acceptable  considering  the  default 
assiunptions  used  in  the  derivation  of 
exposiu«  estimates  and  the  fact  that  a 
LOEL  was  not  identified  in  the  28-day 
rat  dermal  toxicity  study  the  highest 
dose  tested  (HDT)  was  the  NOEL  in  this 
study  used  to  determine  the  MOE. 
Chemical-specific  dissipation  data  and 
residential  use/usage  information  are 
required  to  further  refine  these  post- 
application  exposure  estimates. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Myclobutanil  was  classified  by  the 
Agency  as  a  Group  E  chemical  (no 
evidence  of  carcinogenicity  for 
humans).  Thus,  a  cancer  risk  assessment 
was  not  conducted. 

E.  Endocrine  Disruptor  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  hiunans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
effect...."  The  Agency  is  currently 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  allowed  3 
years  from  the  passage  of  FQPA  (August 
3, 1999)  to  implement  this  program.  At 
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that  time,  EPA  may  require  further 
testing  of  this  active  ingredient  and  end 
use  products  for  endocrine  disrupter 
effects. 

Based  on  the  adverse  testicular 
findings,  and  increase  in  the  number  of 
stillboms,  and  a  decrease  in  pup  weight 
gain  during  lactation,  in  the  chronic 
toxicity  and  reproduction  studies  in 
rats,  myclobutanil  should  be  considered 
as  a  candidate  for  evaluation  as  an 
endocrine  disruptor. 

F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children  — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
myclobutanil,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  irom 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variabihty))  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  developmental  study  in  rats,  the 
maternal  (systemic)  NOEL  was  93.8  mg/ 
kg/day,  based  on  rough  hair  coat,  and 
salivation  at  the  LOEL  of  312.6  mg/kg/ 
day.  The  developmental  (fetal)^NOEL 
was  93.8  mg/kg/day  based  on 
incidences  of  14th  rudimentary  and  7th 


cervical  ribs  at  the  LOEL  of  312.6  mg/ 
kg/day. 

In  the  developmental  toxicity  study  in 
rabbits,  the  maternal  (systemic)  NOEL 
was  60  mg/kg/day,  based  on  reduced 
weight  gain,  clinical  signs  of  toxicity 
and  abortions  at  the  LOEL  of  200  mg/ 
kg/day.  The  developmental  (fetal)  NOEL 
was  60  mg/kg/day,  based  on  increases  in 
niunber  of  resorptions,  decreases  in 
litter  size,  and  a  decrease  in  the  viability 
index  at  the  LOEL  of  200  mg/kg/day. 

iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproductive  toxicity  study 
in  rats,  the  parental  (systemic)  NOEL 
was  2.5  mg/kg/day,  based  on  increased 
liver  weights  and  liver  cell  hypertrophy 
at  the  LOEL  of  10  mg/kg/day.  The 
developmental  (pup)  NOEL  was  10  mg/ 
kg/day,  based  on  decreased  pup  body 
weight  during  lactation  at  the  LOEL  of 
50  mg/kg/day.  The  reproductive  (pup) 
NOEL  was  10  mg/kg/day,  based  on  the 
increased  incidence  of  stillboms,  and 
atrophy  of  the  testes,  epididymides,  and 
prostate  at  the  LEL  of  50  mg/kg/day. 

iv.  Pre-  and  post-natal  sensitivity.  The 
pre-  and  post-natal  toxicology  data  base 
for  myclobutanil  is  complete  with 
respect  to  current  toxicological  data 
requirements.  Based  on  the 
developmental  and  reproductive 
toxicity  studies  discussed  above,  for 
myclobutanil  there  does  not  appear  to 
be  an  extra  sensitivity  for  pre-  or  post- 
natal effects. 

V.  Conclusion.  Based  on  the  above, 
EPA  concludes  that  reliable  data 
support  use  of  the  standard  100-fold 
uncertainty  factor  and  that  an  factor  is 
not  needed  to  protect  the  safety  of 
infants  and  children. 

2.  Chronic  risk.  Using  the  partially- 
refined  exposure  assumptions  described 
above,  EPA  has  concluded  that 
aggregate  exposure  to  myclobutanil  fitim 
food  ranges  from  25%  of  the  RfD  for 
nursing  infants  (<1  year  old),  up  to  75% 
for  non-nursing  infants  (<1  year  old). 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposing  over  a  lifetime  will  not  pose 
appreciable  risks  to  htunan  health. 
Despite  the  potential  for  exposiue  to 
myclobutanil  in  drinking  water  and 
bom  non-dietary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
resiUt  to  infants  and  children  from 
aggregate  exposure  to  myclobutanil  . 
residues. 

3.  Short-  or  intermediate-term  risk. 
The  short-term  NOEL  for  dermal 
exposure  is  based  on  a  dermal  exposure 
toxicity  study.  Since  the  NOEL  is  based 


on  a  dermal  study,  oral  exposures 
generally  cannot  be  used  directly  to 
calculate  a  short-term  aggregate 
exposure.  However,  because  EPA 
determined  that  a  dermal  absorption 
factor  of  100%  should  be  used  for  risk 
assessment,  oral  exposures  need  not  be 
multiplied  by  a  modifying  factor 
(converted  to  dermal  equivalents)  so 
that  they  can  be  compared  to  the  dermal 
endpoint. 

The  chronic  dietary  exposiu«  and 
calculated  dietary  MOE  for  infants  (non- 
nursing.  <  1  year  old)  is  5,300,  based  on 
ARC  of  0.018836  mg/kg/day. 

The  dermal  residential  exposure  is 
0.85  mg/kg/day  (reentry).  The  calculated 
dietary  MOE  for  non-nursing  infants  (<1 
year  old)  is  5,300. 

For  the  short-term  aggregate  risk  of 
the  most  highly  exposed  subgroup  (non- 
nursing  infants  (<1  year  old)),  the 
calciilated  MOE  is  120.  There  is  a 
potential  for  short-term  exposure  from 
drinking  water.  However,  as  estimated 
average  concentrations  of  myclobutanil 
in  surface  and  ground  water  are  less 
than  EPA's  levels  of  concern  for 
drinking  water  as  a  contribution  to 
chronic  aggregate  and  acute  aggregate 
exposures,  contribution  to  short-term 
exposure  should  not  exceed  EPA's 
levels  of  concern  either.  EPA  concludes 
that  short-term  aggregate  MOEs  for  non- 
nursing  infants  (<1  year  old)  are 
acceptable. 

V.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  natiu%  of  the  residue  in  plants  is 
adequately  understood.  The  residue  of 
concern  is  myclobutanil  plus  its  alcohol 
metabolite  (free  and  l>ound),  as  specified 
in  40  CFR  180.443(a). 

B.  Analytical  Enforcement  Methodology 

An  adequate  enforcement  method  is 
available  to  enforce  the  estabhshed 
tolerances.  Quantitation  is  by  Gas 
Liquid  Chromatography  (GLC)  using  an 
Nitrogen/Phosphorus  detector  for 
myclobu-tanil  and  an  Electron  Captiu« 
detector  (Ni*3)  for  residues  measured  as 
the  alcohol  metabolite. 

C.  Magnitude  of  Residues 

Residues  of  myclobutanil  and  its 
alcohol  metabolite  are  not  expected  to 
exceed  1.0  ppm  in/on  artichoke,  0.02 
pptn  in/on  asparagus,  and  1.0  ppm  in/ 
on  peppers  (bell  and  non-bell),  as  a 
result  of  these  section  18  uses. 
Secondary  residues  are  not  expected  in 
animal  commodities  as  no  feedstuffs  are 
associated  with  these  section  18  uses. 
Meat/  milk/poultry/  egg  tolerances  have 
been  established  as  a  result  of  other 
myclobutanil  uses. 
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D.  International  Residue  Limits     , 

There  are  no  Codex,  Canadian  or 
Mexican  residue  limits  established  for 
myclobutanil  and  its  metabolites  on  the 
commodities  included  in  these  section 
18  requests.  Thus,  harmonization  is  not 
an  issue  for  these  section  18  actions. 

E.  Rotational  Crop  Restrictions. 

Infonnation  concerning  the  likelihood 
of  residues  in  rotational  crops  is  not 
currently  available  for  myclobutanil, 
although  such  data  is  expected  to  be 
submitted  to  EPA  shortly.  Until  EPA  has 
reviewed  and  approved  such  data,  the 
Agency  has  required  that  the  following 
restriction  should  be  added  to  the  label 
for  approved  section  18  uses:  Rally 
treated  fields  can  be  rotated  at  any  time 
to  crops  which  are  included  on  the 
Rally  label.  For  crops  not  Listed  on  the 
registered  label,  do  not  plant  new  crops 
on  treated  fields  for  these  periods:  leafy 
vegetables,  small  grains  -  120  days  root 
vegetables,  all  other  crops  ~  210  days. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  myclobutanil 
in  artichoke  at  1.0  ppm,  asparagus  at 
0.02  ppm,  and  bell  and  non-bell  peppers 
at  1.0  ppm. 

Vn.  Objectioiis  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  imtil  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  16, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 


requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  Xq  justify 
the  action  requested  (40  CFR  178.32). 
hiformation  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300705]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Infonnation  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-aocket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 


hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

IX.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  estabfishes  tolerances 
uinder  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  bom  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  fi-om 
Enviroimiental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  imfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
conmiunications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
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Executive  Order  12875  requires  EPA  to 
develop  an  efilective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
si^ficant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084. 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides'the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  afi^ected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 


governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  p>olicies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities." 

Today's  rule  does  not  significantly  or 
uniquely  aH'ect  the  conununities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408  (d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  estabUshing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4. 
1981  (46  FR  24950).  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  eH^ect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 


copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultm-al  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  26, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority :  21  U.S.C  346a  and  371. 

2.  In  section  180.443,  by  adding  new 
entries  for  artichokes,  asparagus,  and 
peppers  (bell  and  non-bell)  in 
alphabetical  order  to  the  table  in 
paragraph  (b),  to  read  as  follows: 

S  180.443    Myclobutanil;  tolerances  for 
residues. 


(b) 


CofnmodKy 

Artichoke 

Asparagus 

Peppers  (l)ell  and  nor)-t)en) „ 


1.0 
0.02 

1.0 


Parts  per  mitlton 


ExpiratkxVRevocation  Date 


7/31/00 
7/31/00 

7/31/00 


(FR  Doc.  98-24845  Filed  9-15-98:  8:45  am] 

BILUNQ  COOE  6S60-50-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-0006M;  FRL-6022-6] 

RIN207&-AB78 

Propyzamide;  Pesticide  Tolerances  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  combined 
residues  of  propyzamide  (pronamide) 
and  its  metabolites  containing  the  3,5- 
dichlorobenzoyl  moiety  (calculated  as 
3.5-dichloro-A^(l  ,l-dimethyl-2- 
propynyl)benzamide)  in  or  on 
cranberries,  grass  hay.  and  grass  forage. 
This  action  is  in  response  to  EPA's 
granting  of  emergency  exemptions 
imder  section  18  of  the  Federal 
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Insecticide,  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  the  pesticide  on 
cranberries,  and  on  grass  grown  for 
seed.  This  regulation  establishes 
maximum  permissible  levels  for 
residues  of  propyzamide  in  these  food 
and  feed  commodities  pursuant  to 
section  408(1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
The  tolerances  will  expire  and  are 
revoked  on  December  31,  19Q9. 
DATES:  This  regulation  is  effective 
September  16, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  16, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  nimiber,  [OPP-300699]. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompeinying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300699).  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  #2,  1921 
Jefferson  Davis  Hvvy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300699).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT: 
Telephone  numbers  and  e-mail 
addresses:  For  propyzamide  on 
cranberries:  Andrew  Ertman,  (703)  308- 
9367,  e-mail: 


ertman.andrew@epamail.epa.gov;  for 
propyzamide  on  grass  grown  for  seed: 
Andrea  Beard  (703)  30&-9356,  e-mail: 
beard.andrea@epamail.epa.gov.  Office 
location  (both):  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA.  By 
mail  (both):  Registration  Division 
7505C,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
tolerances  for  combined  residues  of  the 
herbicide  propyzamide  (pronamide)  and 
its  metabolites,  in  or  on  cranberries  at 
0.05  part  per  million  (ppm),  and  in  or 
on  grass  forage  at  1  ppm  and  grass  hay 
at  0.5  ppm.  These  tolerances  will  expire 
and  are  revoked  on  December  31, 1999. 
EPA  will  publish  a  document  in  the 
Federal  Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  CosmeUc  Act  (FFDCA),  21  U.S.C. 
301  et  seq..  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  v«th  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time- limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazule  on 
sorghum  (61  FR  58135,  November  13, 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposiu-es  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 


residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. . ; ."     

Section  1 8  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  sudi  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  vdll 
result  fitim  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  estabUshed  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemptions  for 
Propjrzainide  (Pronamide)  and  FFDCA 
Tolerances 

Propyzamide  on  Cranberries:  Dodder 
is  a  serious  and  devastating  pest  in 
commercial  cranberry  production  as 
well  as  many  other  agricultural  crops.  It 
is  an  obligate  shoot  parasite  that,  in 
order  to  survive,  must  make  a  successful 
attachment  to  a  host  plant.  The  body  of 
the  organism  consists  of  thin,  yellow, 
twining  stems  that  produce  small 
clusters  of  white  flowers  and  can  form 
a  dense  mat  of  "spaghetti-like"  stems  on 
top  of  infected  plants.  Dodder  is  prolific 
in  its  seed  production,  and  produces 
seeds  in  capsules  that  are  contained  in 
large  air  spaces  and  are  thus  very 
buoyant.  With  the  widespread  adoption 
of  water  harvesting,  dodder  infestations 
have  become  practically  ubiquitous  in 
the  Massachusetts  production  area.  The 
detrimental  impact  of  dodder 
infestations  on  cranberry  yields  have 
been  reported  vddely  in  scientific 
journals,  extension  publications  and 
internal  memorandum.  Yield  losses  can 
range  from  12%  in  slight  infestations  up 
to  100%  in  severe  infestations. 
Currently  registered  herbicides  have  not 
been  totally  effective,  leading  to  a  steady 
increase  in  dodder  infestations. 
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.  Propyzamide  on  Grasses  grown  for 
seed:  Because  of  cancellation  of  several 
herbicide  uses  in  recent  years,  a  shift  in 
weed  populations  and  the  development 
of  resistance,  plus  restrictions  imposed 
on  open  field  burning,  grass  growers  are 
no  longer  able  to  control  weeds 
adequately  with  registered  materials  and 
cultural  methods.  The  Applicants  claim 
that  if  weeds  are  not  adequately 
controlled,  growers  will  incur 
significant  economic  losses  due  to 
reduced  yields,  and  fix)m  losses  due  to 
contaminated  seed,  and  replanting  of 
fields  that  do  not  meet  certification 
requirements.  The  Applicant  proposed 
use  of  propyzamide,  in  conjimction 
with  several  other  herbicides,  to 
comprise  a  comprehensive  management 
system  to  solve  the  current  weed  control 
problems  in  grass  seed  production. 
EPA  has  authorized  under  FIFRA 
section  18  the  use  of  propyzamide  on 
cranberries  for  control  of  dodder  in 
Massachusetts,  and  on  grasses  grown  for 
seed  to  control  grassy  weeds  in  Oregon. 
After  having  reviewed  the  submissions, 
EPA  concurs  that  emergency  conditions 
exist  for  these  states. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
propyzamide  in  or  on  cranberries  and 
grass  hay  and  forage.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerances 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  Consistent 
with  the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  these 
tolerances  without  notice  and 
opportunity  for  public  comment  imder 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  December  31, 
1999,  under  FFDC  a  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amoimts  specified  in  the 
tolerances  remaining  in  or  on 
cranberries  or  grass  hay  or  grass  forage 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  imder  FIFRA, 
and  the  residues  do  not  exceed  a  level 
that  was  authorized  by  these  tolerances 
at  the  time  of  that  application.  EPA  will 
take  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

Because  these  tolerances  are  being 
approved  imder  emergency  conditions 
EPA  has  not  made  any  decisions  about 


whether  propyzamide  meets  EPA's 
registration  requirements  fw  use  on 
cranberries  or  grasses  grown  for  seed  or 
whether  permanent  tolerances  for  these 
uses  would  be  appropriate.  Under  these 
circumstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  propyzamide  by  a  State 
for  s])ecial  local  needs  under  FIFRA 
section  24(c).  Nor  do  these  tolerances 
serve  as  the  basis  for  any  State  other 
than  Massachusetts  or  Oregon  to  use 
this  pesticide  on  the  specified  crops 
under  section  18  of  FIFRA  without 
following  all  provisions  of  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  these 
emergency  exemptions  for 
propyzamide,  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  &x)m  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  Rfd  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  fifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 


another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  Rfd  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  &x)m  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  100-fold  MOE  is 
based  on  the  same  rationale  as  the  100- 
fold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  fit}m  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposiue  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 


49482     Federal  Register /Vol.  63.  No.  179 /Wednesday,  September  16.  1998 /Rules  and  Regulations 


primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  3  sources 
are  not  typicallyadded  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowrner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  resiUts  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  bom 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consiuned  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 


daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposiu-es,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  dat  a 
and/ or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  bom  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assxuned  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  imderstated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regionsd  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(Non-Nursing  Infants  <1  year  old)  was 
not  regionally  based. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2]p), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  propyzamide  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  combined 
residues  of  propyzamide  (pronamide) 
and  its  metabolites  containing  the  3,5- 
dichlorobenzoyl  moiety  (calculated  as 
3,5-dichloro-N-(l,l-dimethyl-2- 
propynyl)benzamide)  on  cranberries  at 
0.05  ppm,  on  grass  forage  at  1.0  ppm, 
and  on  grass  hay  at  0.5  ppm.  EPA's 


assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  propyzamide  are 
discussed  below. 

1.  Acute  toxicity.  None.  For  acute 
dietary  risk  assessment,  EPA  has 
determined,  based  on  the  available  data, 
that  an  acute  dietary  endpoint  was  not 
necessary  for  purposes  of  risk 
assessment. 

2.  Short  -  and  intermediate  -  term 
toxicity.  EPA  has  not  identified  any 
toxicity  endpoints  for  short-  or 
intermediate-term  toxicity,  and  has 
determined,  based  on  the  data,  that 
these  risk  assessments  are  not  necessary. 

3.  Chronic  toxicity.  EPA  has 
established  the  Reference  Dose  (RfD)  for 
propyzamide  at  0.08  milUgrams/ 
kilogram  body  weight/ day  (mg/kg  bwt/ 
day).  The  RfD  was  established  based  on 
a  2-year  feeding  study  in  rats  with  a 
NOEL  of  8.46  mg/kg/day  and  using  an 
uncertainty  factor  of  100.  The  Lowest 
Observed  Effect  Level  (LOEL)  of  42.6 
mg/kg/day  was  based  on  decreased 
mean  body  weight  and  decreased  mean 
body  weight  gain,  increased  relative 
liver  wei^t,  increased  incidences  of 
hepatic  centrilobular  hypertrophy,  as 
well  as  eosinophilic  cell  alterations  and 
thyroid  follicular  cell  hypertrophy  in 
both  males  and  females.  In  females  there 
was  an  increased  incidence  of  ovarian 
hyperplasia. 

4.  Carcinogenicity.  Propyzamide  has 
been  classified  as  a  Group  B2  (probable 
human  carcinogen)  chemical.  The 
decision  was  based  on  the  finding  of 
two  types  of  tumors  in  the  rat  (benign 
testicular  interstitial  cell  tumors  and 
thyroid  follicular  cell  adenomas),  and 
one  type  in  the  mouse  (liver 
carcinomas).  The  Agency  recommended 
using  the  Qi*  approach  (Qi*  =  0.01540) 
for  purposes  of^risk  assessment. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.317)  for  the  residues  of 
propyzamide,  3,5-dichloro-N-(l,l- 
dimethyl-2-propynyl)benzamide  and  its 
metabolites  (containing  the  3,5- 
dichlorobenzoyl  moiety  and  calculated 
as  3.5-dichloro-N-(l,l-dimethyl-2- 
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prop]myl)benzamide)  in  or  on  a  variety 
of  raw  agricultural  commodities  at 
levels  ranging  bom  0.02  ppm  in  milk  to 
10  ppm  in  nongrass  animal  feeds.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
propyzamide  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibifity  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  As  the 
Agency  did  not  identify  an  acute  dietary 


endpoint,  no  acute  risk  assessment  was 
conducted. 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  EPA  has  made  partially 
refined  assiunptions.  For  cranberries^ 
the  conservative  assumptions  of 
tolerance  level  residues  and  100%  crop 
treated  were  used.  Refinements  to  other 
commodities  included  andcipated 
residues  for  lettuce,  milk,  eggs,  and 
most  poultry  commodities;  additionally, 
percent  of  crop  treated  figures  were 
incorporated  for  small  berries,  grapes, 


cherries,  stone  fruits,  pome  fiiiits, 
lettuce,  and  artichokes.  All  other 
commodities  were  assumed  to  be  100% 
crop  treated  and  to  contain  tolerance 
level  residues. 

The  existing  propyzamide  tolerances 
(published,  pending,  and  including  the 
necessary  section  18  tolerance(s))  result 
in  an  Anticipated  Residue  Contributions 
(ARCs)  that  are  equivalent  to  <1%  of  the 
RfD  for  all  population  subgroups,  as 
shown  below: 


Population  Subgroup 

U.S.  Population  (48  States) ^. 

Nursing  Infants  (<1  year  oW)  

Non-Nursing  Infants  (<1  year  old) 

Children  (1-6  years  old) „ „ 

Children  (7-12  years  old) 


ARC  (mg/kg/day) 


0.000151 
0.000195 
0.000601 
0.000354 
0.000225 


iii.  Cancer  risk.  Propyzamide  has  been 
classified  as  a  Group  B2  (probable 
hmnan  carcinogen)  chemical  by  the 
Agency.  The  decision  was  based  on  the 
finding  of  two  types  of  timiors  in  the  rat 
(benign  testicular  interstitial  cell  tumors 
and  thyroid  follicular  cell  adenomas), 
and  one  type  in  the  mouse  (Uver 
carcinomas).  The  Agency  recommended 
using  the  Qi*  approach 
(Qi*=0.01540(mg/kg/dayh')  for 
purposes  of  risk  assessment.  Using  the 
partially  refined  exposure  estimates 
described  above,  the  cancer  risk 
estimate  for  the  U.S. population  is 
2.3x10-6.  The  contribution  of 
propyzamide  exposure  resulting  bom 
this  section  18  use  has  been  amortized 
for  5  years  for  the  purposes  of  this 
section  18  only.  Although  the  cancer 
risk  estimate  exceeds  lxlO-<,  this  risk 
analysis  assumed  all  the  beef,  goat, 
sheep,  and  pork  commodities  contain 
tolerance  level  residues.  Although  the 
milk,  turkey,  poultry,  and  egg 
commodities  were  assumed  to  contain 
anticipated  residues,  the  percent  treated 
values  used  were  100.  These 
commodities  contribute  significantly  to 
the  diet.  Therefore,  if  anticipated 
residues  were  used  for  all  commodities, 
and  actual  percent  treated  values  were 
used  for  all  these  animal  commodities, 
it  is  expected  that  the  cancer  risk 
estimate  bom  food  would  fall  below 
1x10-6. 

2.  From  drinking  water.  Based  on 
information  in  the  Agency's  files, 
propyzamide  is  persistent  and  not 
mobile.  There  is  no  established 
Maximum  Contaminant  Level  for 
residues  of  propyzamide  in  drinking 
water.  A  lifetime  health  advisory  level 


of  0.05  mg/L  for  propyzamide  in 
drinking  water  has  been  established. 
The  Agency  utilized  GENEEC  and 
SCIGROW  computer  modeling  to 
estimate  pesticide  concentrations  found 
in  surface  and  ground  waters, 
respectively,  thus  providing  a 
reasonable  and  conservative  upper- 
boimd  estimate  for  screening  piurposes, 
for  use  in  the  human  health  risk 
assessment.  For  surface  water,  the 
chronic  (average  56-day)  value  is  8.3 
parts  per  billion  (ppb).  TTie  groundwater 
screening  concentration  is  0.28  ppb. 

i.  Acute  exposure  and  risk.  Because 
no  acute  dietary  endpoint  was 
identified,  no  acute  risk  assessment  was 
conducted. 

ii.  Chronic  exposure  and  risk.  Chronic 
drinking  water  levels  of  concern 
(DWLOC)  for  propyzamide  were 
calculated  basied  on  the  chronic  dietary 
(food)  exposure  estimates.  A  human 
health  DWLOC  is  the  concentration  in 
drinking  water  that  would  be  acceptable 
as  an  upper  limit  in  light  of  total 
aggregate  exposure  to  that  chemical 
from  food,  water,  and  non-occupational 
(residential)  sources.  It  is  current 
Agency  policy  that  the  following 
subpopulations  be  addressed  when 
caloilating  drinking  water  levels  of 
concern:  US  population  (48  States). 
Males  (13+  years).  Females  (13+  years), 
and  all  infants/children  and  if  other 
adult  populations  greater  than  the  U.S. 
population,  the  highest  of  them  also.  In 
conducting  these  calculations,  default 
body  weights  are  used  of  70  kg  (adult 
male),  60  kg  (adult  females),  and  10  kg 
(child);  default  consumption  values  of 
water  are  used  of  2  liters  perday  for 
adults  and  1  liter  per  day  for  children. 


%RFD 


0.19 
0.24 
0.75 
0.44 
0.28 


Using  these  assumptions  and  the  levels 
provided  by  the  computer  models,  given 
above,  the  resultant  DWLOCs  were 
calciUated  to  be  2,800  ppb  for  the 
Overall  US  population  and  Males  (13- 
19),  2,400  ppb  for  Females  (13-19  yrs. 
old),  and  790  ppb  for  the  most  highly 
exposed  infant/children  subpopulation, 
Non-Nursing  Infants  (<1  Year  Old). 
These  values  are  substantially  higher 
than  the  residue  estimates  calciUated. 
Therefore,  chronic  exposure  to 
propyzamide  residues  in  drinking  water 
do  not  exceed  the  Agency's  level  of 
concern. 

iii.  Cancer  Risk.  The  cancer  risk 
estimate  (food  only)  is  not  likely  to 
exceed  the  Agency's  level  of  concern.  In 
addition,  in  the  Agency's  best  scientific 
judgment,  considering  the  conservative 
nature  of  the  GENEEC  siuface  water 
number  of  8.3  ppb,  EPA  does  not  expect 
significant  additional  contribution  to 
cancer  risk  frtim  exposure  to 
prop)rzamide  in  drinking  water. 

3.  From  non-dietary  exposure. 
Propyzamide  is  currenUy  registered  for 
use  on  numerous  ornamental  plants 
(including  woody  shrubs,  shade  trees, 
and  ornamental  turf);  there  are  no 
indoor  uses  registered.  However,  all 
registered  residential  uses  of 
propyzamide  are  currently  inactive,  and 
therefore  residential  uses  are  not  a 
contributing  factor  to  aggregate  risk  at 
this  time. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)p)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
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effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
infonnation"  in  this  context  might 
include  not  only  toxicity,  chemistry,- 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
infonnation  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  imderstanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

AlthougJi  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mecheuiism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

Propyzamide  is  a  member  of  the 
substituted  amides  class  of  pesticides. 
However,  EPA  does  not  have,  at  this 
time,  available  data  to  determine 
whether  propyzamide  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  propyzamide 
does  not  appear  to  produce  a  toxic 


metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EPA  has  not 
assumed  that  propyzamide  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Because  no  acute 
dietary  endpoint  was  identified,  no 
acute  risk  assessment  was  conducted. 

2.  Chronic  risk.  Using  the  ARC 
exposiu*  assumptions  described  above. 
EPA  has  concluded  that  aggregate 
exposure  to  propyzamide  from  food  will 
utiUze  0.19%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  Non-Nursing  Infants,  with 
0.75%  of  the  RfD  utilized,  further 
discussed  below.  EPA  generally  has  no 
concern  for  exposvu«s  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  hvunan  health. 
Despite  the  potential  for  exposure  to 
propyzamide  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  propyzamide 
residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Because  no  endpoint  was 
identified  for  this  type  of  exposure,  EPA 
did  not  conduct  a  risk  assessment  for 
short-  or  intermediate-term  exposure. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

As  discussed  in  the  previous  section, 
EPA  beUeves  that  if  further  refinement 
of  residue  and  percent  crop  treated 
estimates  were  incorporated  in  to  the 
risk  assessment,  the  cancer  risk  from 
food  would  fall  below  1x10-*.  Although 
the  GENEEC  drinking  water  model 
indicates  potential  for  low  residues  of 
propyzamide  in  water,  it  is  EPA's  best 
scientific  judgment  that  the  total 
aggregate  cancer  risk  presented  from 
propyzamide  will  not  exceed  1x10-*, 
even  if  drinking  water  exposures  were 
to  occur  at  the  extremely  conservative 
screening  levels  estimated.  Therefore, 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  in  the  form  of 
cancer  will  result  fi-om  aggregate 
exposure  to  propyzamide  residues. 


E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children  — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
propyzamide,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability))  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  imder 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  imusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/ safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  developmental  study  in  rats,  there 
were  no  maternal  (systemic)  or 
developmental  (fetal)  adverse  effects 
observed  at  the  highest  dose  tested  (160 
mg/kg/day).  ... 

In  the  developmental  toxicity  study  in 
rabbits,  the  maternal  (systemic)  NOEL 
was  5  mg/kg/day.  The  LOEL  of  20  mg/ 
kg/day  was  based  on  anorexia, 
vacuolated  hepatocytes,  and  soiled  anal 
area.  The  developmental  (fetal)  NOEL 
was  20  mg/kg/day.  The  developmental 
LOEL  of  80  mg/kg/day  was  based  on 
.    increased  number  of  absorptions  and 
abortions. 

iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproductive  toxicity 
study  in  rats,  the  parental  (systemic) 
NOEL  was  10  mg/kg/day  (200  ppm), 
based  on  decreased  body  weight,  and 
decreased  feed  consumption  at  the 
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LOEL  of  75  mg/kg/day  (1.500  ppm).  The 
reproductive  (pup)  NOEL  was  also  10 
mg/kg/day  (200  ppm)  based  on 
decreased  pup  weight  at  the  LOEL  of  75 
mg/kg/day  (1,500  ppm). 

iy.  Pre-  and  post-natal  sensitivity.  The 
toxicological  database  for  evaluating 
pre-  and  post-natal  toxicity  for 
propyzamide  is  complete  with  respect 
to  current  data  requirements.  There  are 
no  pre-  or  post-natal  toxicity  concerns 
for  infants  and  children,  based  on  the 
results  of  the  rat  and  rabbit 
developmental  toxicity  studies  as  well 
as  the  2-generation  rat  reproductive 
toxicity  study. 

v.  Conclusion.  Based  upon  the 
available  data,  outlined  above.  EPA 
scientists  concluded  that  reliable  data 
support  the  conclusion  that  using  the 
standard  100<-fold  uncertainty  factor 
will  provide  adequate  protection  for 
infants  and  children,  and  that  an 
additional  10-fold  uncertainty  factor  is 
not  warranted.  EPA  concludes  that  there 
is  reasonable  certainty  of  safety  for 
infants  and  children  exposed  to  dietary 
residues  of  propyzamide. 

2.  Acute  risk.  Because  no  acute 
dietary  endpoint  was  identified,  no 
acute  risk  assessment  was  conducted. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  propyzamide 
fi-om  food  will  utiUze  fix)m  0.24%  to 
0.75%  of  the  RfD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  wrill  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
propyzamide  in  drinking  water  and 
fix)m  non-dietary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of  -v 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
ag^^gate  exposure  to  propyzamide 
residues. 

4.  Short-  or  intermediate-term  risk. 
Because  no  endpoint  was  identified  for 
short-  or  intermediate-term  exposure. 
EPA  did  not  conduct  a  risk  assessment 
for  this  type  of  exposure. 

V.  Other  Considerations 


(l,l-diinethyl-2-propynyl)benzamide(as 
specified  in  40  CFR  180.317) . 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(gas  chromatography  using  electron 
capture  detection)  is  available  to  enforce 
the  tolerance  expression.  This  method  is 
pubUshed  in  PAM II.  as  method  I. 

C.  Magnitude  of  Residues 

Residues  of  propyzamide  and  its 
regulated  metabolites  are  not  expected 
to  exceed  0.05  ppm  in/on  cranberries. 
0.5  ppm  in/on  grass  hay,  and  1  ppm  in/ 
on  grass  forage,  as  a  result  of  these 
section  18  uses.  Secondary  residues  in 
animal  commodities  are  not  expected 
from  cranberries,  and  secondary 
residues  resulting  form  the  grass  use  are 
not  expected  to  exceed  established 
tolerances. 

D.  International  Residue  Limits 

There  are  no  Codex.  Canadian,  or 
Mexican  maximum  residue  limits  for 
propyzamide  on  cranberries  or  grass 
commodities,  so  harmonization  is  not 
an  issue  for  these  section  18  uses. 

E.  Rotational  Crop  Restrictions 

Cranberries  are  not  a  rotated  crop,  and 
thus  rotational  crop  restrictions  are  not 
apphcable.  Fields  in  which  certified 
grass  seed  is  grown  are  not  normally 
rotated  to  other  crops,  and  rotational 
crop  restrictions  are  not  required  for  this 
use. 


A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood. 
The  residues  of  concern  are  the  parent 
compound  and  its  metabolites 
containing  the  3.5-dichlorobenzoyI 
moiety,  calculated  as  3.5-dichloro-/V- 


VI.  Conclusion 

Therefore,  the  tolerances  are 
established  for  combined  residues  of 
propyzamide  in/on  cranberries  at  0.05 
ppm,  grass  hay  at  0.5  ppm,  and  grass 
forage  at  1  ppm. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  16, 
1998.  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 


Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  reUed  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  foUowring: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibiUty 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  infonnation  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Infonnation  not  marked  confidential 
may  be  disclosed  pubUcly  by  EPA 
wiUiout  prior  notice. 

Vin.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300699)  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  infonnation 
claimed  as  CBI.  is  available  for 
-inspection  fit)m  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  PesUcide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA. 
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Electronic  comments  may  be  sent 

directly  to  EPA  at: 
opp-docket©epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

K.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(1)(6).  The 
Office  of  Management  and  Budget 
(0MB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58-3.  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

B.  Executive  Order  12675 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28. 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  unless  the  Federal 
govenunent  provides  the  funds 


necessary  to  pay  the  direct  compUance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
conmiunications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 
Today's  rule  does  not  create  an 
imfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084. 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  conununities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incxured  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3ft))  of  Executive  Order  13084 
do  not  apply  to  this  rule. 


In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408(1)(6).  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
FlexibiUty  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  26. 1998. 

James  Jones,  —^ 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  18(MAMENDED1 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §180.317,  by  revising  the 
heading;  by  adding  a  heading  to 
paragraph  (a)  and  revising  the 
introductory  text;  by  designating  the 
current  paragraph  (b)  as  (c);  by  adding 
a  new  paragraph  (b);  by  revising  the 
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introductory  text  of  newly  designated 
(c);  and  by  adding  and  reserving 
paragraph  (d)  to  read  as  follows: 

§  180.317    Propyzamlde;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  combined  residues  of  the 


herbicide  propyzamide  and  its 
metabohtes  (containing  the  3,5- 
dichloroben2U}yl  moiety  and  calculated 
as  3,5-dichloro-N-(l,l-dimethyl-2- 
propynyl)benzamide)  in  or  on  the 
following  raw  agricultural  commodities: 


(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  estabhshed 
for  the  residues  of  propyzamide,  in 
connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerances  will 
expire  on  the  dates  specified  in  the 
following  table. 


Commodity 

Parts  per  million 

Expiration/Revocation  Date 

Crantwrries 

0.05 

1.0 

0.5 

Grass,  forage  .......... 



12/31/99 
12/31/99 
12/31/99 

Grass,  hay 

(c)  Tolerances  with  regional 
tegistrations.  Tolerances  with  regional 
registration  are  established  for  the 
combined  residues  of  the  herbicide 
propyzamide  and  its  metaboUtes 
(containing  the  3,5-dichloroben2oyl 
moiety  and  calculated  as  3,5-dichloro- 
JV-(l.l-dimethyl-2-propynyl)benzainide) 
in  or  on  the  folio v^dng  raw  agricultural 
commodities: 

*        *        *        »        • 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  98-24846  Filed  9-15-98;  8:45  am) 
BOiJNQ  CODE  68aO-S»-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-138,  RM-8855. 8856, 
8857. 8858, 8872;  FCC  98-175] 

Main  Studio  and  Public  Inspection  RIe 
of  Broadcast  Stations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  hi  this  Report  and  Order 
("R&O"),  the  Commission  adopts 
amendments  to  its  rules  governing  main 
studio  and  local  pubfic  inspection  file 
requirements  for  broadcast  licensees. 
The  Commission  relaxes  the  standard 
governing  the  location  of  the  main 
studio  to  allow  a  station  to  locate  within 
the  principal  community  contour  of  any 
station  licensed  to  the  community  of 
license,  and  requires  the  local  public 
inspection  file  to  be  located  at  the 
broadcast  station's  main  studio, 
wherever  located.  The  Commission  also 
amended  the  public  inspection  file  rules 
to  streamline  the  contents  of  the  pubfic 
inspection  file.  For  additional 
information,  see  Supplementary 
Information. 


EFFECTIVE  DATE:  These  rules  contain 
information  collection  requirements  that 
are  not  effective  until  approved  by  the 
Office  of  Management  and  Budget.  FCC 
will  pubUsh  a  document  in  the  Federal 
Register  announcing  the  effective  date 
of  this  document. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street.  NW..  Room 
222.  Washington.  DC  20554.  In  addition 
to  filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley.  Federal  Communications 
Commission,  Room  234.  1919  M  Street, 
NW..  Washington.  DC  20554.  or  via  the 
Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley  or  Kim  Matthews 
Mass  Media  Bureau.  (202)  418-2130. 
For  additional  information  concerning 
the  information  collections  contained  in 
this  R&O  contact  Judy  Boley  at  202- 
418-0214.  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-138, 
adopted  July  27. 1998  and  released 
August  11. 1998.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  euid  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Lie.  1231  20th  Street,  NW., 
Washington,  DC,  20036,  (202)  857-3800. 

Synopsis  of  Report  and  Order  on  Main 
Studio  and  Public  Inspection  File 

I.  Introduction 

1.  With  this  Report  and  Order,  we 
amend  our  rules  regarding  the  main 
studio  and  local  pubUc  inspection  file 
for  broadcast  stations.  In  the  Notice  of 
Proposed  Rule  Making,  62  FR  32061 


(June  12. 1997).  we  proposed  that 
modification  of  these  rules  could  serve 
the  public  interest.  We  here  conclude 
that  it  is  possible  to  grant  broadcast 
licensees  additional  flexibility  in 
locating  their  main  studios,  together 
with  their  pubUc  files,  and  adhere  to  the 
original  purpose  underlying  these  rules: 
to  maintain  reasonable  accessibility  of 
station  faciUties,  personnel  and 
information  to  members  of  the  station's 
community  of  Ucense,  which  enables 
the  residents  of  the  community  to 
monitor  a  station's  performance,  and 
encourages  a  continuing  dialogue 
between  the  station  and  its  community. 
In  this  way,  a  station  is  better  integrated 
into  the  activities  of  the  conmnmity  and 
can  be  more  responsive  to  local 
community  needs  in  its  programming 
In  order  to  facilitate  this  interaction,  this 
RGO  also  amends  Sections  73.3526  and 
73.3527  of  our  rules  to  clarify  and 
update  the  required  contents  of  the 
pubUc  inspection  files.  The  actions  we 
take  today  are  consistent  with  our 
ongoing  effort  to  ensure  that  our  rules 
continue  to  serve  the  pubUc  interest 
without  imposing  unnecessary 
regulatory  burdens.  These  modifications 
in  no  way  alter  the  obligation  of  each 
broadcast  licensee  to  serve  the  needs 
and  interests  of  its  community. 

n.  Main  Studio  Rule 

2.  Discussion.  In  the  NPflM  in  this 
proceeding,  we  set  forth  two  goals  in 
determining  whether  to  modify  the 
main  studio  rule.  Our  first  goal  is  to 
strike  an  appropriate  balance  between 
ensuring  that  the  public  has  reasonable 
access  to  each  station's  main  studio  and 
public  file  and  minimizing  regulatory 
burdens  on  licensees.  Our  second  goal 
is  to  adopt  clear  rules  that  are  easy  to 
administer  and  understand.  In  the 
NPRM,  sought  comment  on  the  option 
of  permitting  a  station  to  locate  its  main 
studio  anywhere  in  the  principal 
community  contour  of  any  station 
licensed  to  the  same  community,  or 
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within  a  set  distance  from  the 
community  center,  whichever  it 
chooses. 

3.  The  R60  adopts  this  option. 
Specifically,  we  will  allow  a  station  to 
locate  its  main  studio  at  any  location 
that  is  within  either  the  principal 
community  contour  of  any  station,  of 
any  service,  licensed  to  its  community 
of  license  or  25  miles  from  the  reference 
coordinates  of  the  center  of  its 
community  of  Ucense,  whichever  it 
chooses.  This  approach  fulfills  our 
stated  goals.  By  establishing  a  clear, 
bright  line  test  for  determining  location 
of  the  main  studio,  it  is  clear  and  easy 
to  administer.  It  also  lessens  regulatory 
burdens.  It  expands  the  area  in  which 
most  licensees  may  locate  their  main 
studios  while  maintaining  a  close 
connection  to  the  community.  The 
contour  aspect  increases  the  area  in 
which  licensees  in  communities  with 
multiple  stations  will  be  able  to  choose 
location,  putting  all  licensees  in  a 
community  on  equal  footing,  and  the 
mileage  aspect  increases  the  area  for 
smaller  radio  stations,  particularly  those 
providing  the  sole  local  service  in  a 
commimity.  Although  this  expansion  is 
not  limited  to  co-owned  stations,  the 
increased  flexibility  it  provides  should 
allow  many  more  multi-station  licensees 
to  combine  the  resources  of  their  jointly- 
owned  stations,  which  can  allow  them 
to  better  serve  the  public.  Revising  the 
rule  to  permit  greater  co-location  of 
main  studios  should  also  reduce  the 
number  of  waiver  requests  we  have 
received  from  Hcensees  in  the  past, 
which  will  reduce  the  biuden  on  both 
licensees  and  the  Commission.  We  note 
that  the  action  we  take  today  will  not 
affect  any  stations  operating  pursuant  to 
a  waiver  of  these  rules,  particularly 
Ucensees  of  noncommercial  educational 
stations  operating  their  stations  as 
satellites  of  a  main  station  which 
historically  have  been  given  distinct 
treatment  from  commercial  stations. 
Absent  a  waiver,  however,  the  rules 
apply  equally  to  commercial  and 
noncommercial  stations. 

4.  At  the  same  time,  the  standard  we 
are  adopting  places  the  main  studio  in 
a  reasonably  accessible  location  to  the 
community  of  license.  The  amended 
rule  maintains  broadcasters'  obligations 
imder  Section  307(b)  to  provide  service 
to  their  communities  of  license  by 
continuing  the  main  studio's  connection 
to  the  commimity  of  license.  Our 
relaxation  of  the  main  studio  location 
requirement  takes  into  accoimt  the 
evidence  in  the  record  that  more  people 
use  remote  rather  than  face-to-face 
means  of  communication  for  routine 
contact  with  their  local  stations,  and 
that  permitting  stations  greater 


flexibility  in  locating  their  main  studios 
should  not  unduly  biuden  the  public. 

5.  Our  adoption  of  a  25-mile . 
permissible  range  as  an  alternative 
option  for  the  licensee  is  based  on  a 
number  of  factors.  First,  the  25-mile 
standard  reflects  an  approximation  of 
the  weighted  average  of  the  principal 
community  contour  radii  of  FM  radio 
and  TV  stations  (actual  weighted 
average:  23.08  miles).  AM  radio  station 
contours,  based  on  frequency,  power, 
radiation  and  ground  conductivity,  and 
conceivably  quite  large,  were  not  taken 
into  account  because  they  vary  very 
significantly  from  station  to  station. 
Second,  a  25-mile  radius  from  city 
center  gives  stations  a  50-mile  diameter 
(1962.5  square  miles)  within  which  to 
locate  the  main  studio.  With  this 
standard,  citizens  at  the  opposite  end  of 
the  community  would  not  be  expected 
to  have  to  travel  more  than  50  miles  to 
reach  the  studio,  which  we  believe  is  a 
reasonably  accessible  distance  to  expect 
members  of  the  public  to  travel,  given 
today's  modem  transportation  and  good 
roads. 

6.  Alternative  proposals.  Some 
commenters  proposed  variations  to  the 
rule  we  adopt  today,  some  of  which 
would  further  relax  the  rules,  while 
others  would  be  more  restrictive.  As  an 
initial  matter,  some  commenters  suggest 
that  we  delete  the  main  studio 
requirement  altogether.  We  continue  to 
believe  that  the  main  studio 
requirement  is  necessary  to  ensure  that 
broadcast  stations  are  reasonably 
accessible  to  the  communities  they 
serve,  which  provides  important  public 
interest  benefits. 

7.  We  also  are  not  persuaded  by  the 
alternatives  advanced  by  other 
commenters  because  those  proposals 
provide  relief  to  fewer  stations  and 
could,  in  some  cases,  make  the  studios 
less  accessible  than  the  rule  we  adopt 
today.  We  are  satisfied  that  use  of 
principal  community  contours  or  the 
mileage  standard  will  give  stations 
ample  area  within  which  to  locate  their 
main  studios.  Other  commenters  suggest 
that  we  require  location  of  the  main 
studio  within  the  principal  community 
contours  of  any  mutually  overlapping 
co-owned  stations.  We  beUeve  that  this 
approach  would  benefit  only  the 
licensees  of  multiple  stations,  and  could 
place  the  main  studio  location  well 
beyond  a  reasonably  accessible  location 
to  the  station's  community  of  license. 
Other  suggestions  include  defining  the 
permissible  area  to  locate  the  main 
studio  by  TV  Grade  B  contour, 
designated  market  area,  Arbitron  radio 
market,  metropolitan  statistical  area,  or 
"protected  service  contour,"  i.e.,  the  .5 
mV/ra  contoiu-  for  AM  and  1  mV/m 


contour  for  FM.  We  believe  that  these 
suggestions  would  potentially  place  the 
main  studio  at  too  distant  a  location 
from  the  commimity  to  be  considered 
reasonably  accessible. 

8.  We  also  decline  to  adopt  the 
proposal  which  would  more 
restrictively  permit  location  within  any 
contour  of  any  station  licensed  to  the 
community,  or  25  miles  from  the 
community  center,  whichever  is  less. 

9.  We  also  reject  another  variation, 
which  argues  that  the  Commission 
should  continue  to  require  each  station 
to  locate  its  main  studio  in  the 
community  of  license  because  in-person 
visits  will  be  deterred  by  a  too  distant 
main  studio. 

m.  Local  Public  Inspection  File  Rules 

A.  Location  of  the  Local  Public 
Inspection  File 

10.  Background.  The  Commission's 
rules  generally  require  a  broadcast 
station  to  maintain  its  local  public 
inspection  file  at  its  main  studio,  when 
the  main  studio  is  located  within  the 
station's  community  of  license,  or  at  any 
accessible  place  in  the  community  of 
license  (e.g.,  an  attorney's  office  or  local 
public  library)  if  the  station's  main 
studio  is  located  outside  the 
community.  As  with  the  main  studio 
rule,  reasonable  access  to  the  public 
inspection  file  serves  the  important 
purpose  of  facilitating  citizen 
monitoring  of  a  station's  operations  and 
public  interest  performance  and 
fostering  community  involvement  with 
local  stations.  This  in  turn  helps  ensure 
that  stations  are  responsive  to  the  needs 
and  interests  of  their  local  communities. 

11.  Discussion.  Based  on  the 
proposals  and  comments  before  us,  we 
believe  that  it  is  in  the  public  interest 
to  amend  the  public  file  rules, 
§§  73.3526(d)  and  73.3527(d)  of  our 
rules,  to  provide  that  the  licensee  of  a 
station  locate  its  public  file  at  its  main 
studio,  wherever  located.  In  addition, 
the  rules  we  adopt  today  provide  that  an 
applicant  for  a  new  station  or  change  of 
community  locate  its  public  inspection 
file  in  the  proposed  community  of 
license  or  at  its  proposed  main  studio. 
We  also  are  giving  licensees  the  option 
of  maintaining  all  or  part  of  their  public 
file  in  a  computer  database  rather  than 
in  paper  files,  and  are  encouraging 
licensees  who  chose  this  option  to  post 
their  "electronic"  public  files  on  any 
World  Wide  Web  sites  they  maintain  on 
the  internet. 

12.  We  believe  that  having  a  licensee 
maintain  its  public  file  at  its  main 
studio  will  fulfill  our  stated  goals.  It 
takes  into  account  the  fact  that  many 
members  of  the  public  contact  stations- 
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by  telephone,  and  the  accommodation 
we  set  forth  below  will  faciUtate  access 
to  the  public  file  by  permitting 
individuals  to  call  a  station  and  request 
that  it  mail  portions  of  the  file  to  the 
caller's  home  or  office.  As  several 
.  commenters  point  out,  the  main  studio 
is  the  most  logical  and  likely  place  for 
the  public  to  expect  to  find  a  station's 
public  inspection  file.  It  is  listed  in  the 
telephone  book,  and  is  usually  well 
marked  by  commercial  signage.  These 
factors  are  likely  to  increase  5ie 
convenience  to  the  public  in  some 
cases,  and  could  also  facilitate  public 
involvement  at  the  station.  The  public 
■    would  also  be  better  served  if  the  file  is 
maintained  and  stored  under  the  direct 
control  of  the  station.  Not  only  would 
there  be  greater  assurance  that  the  file 
is  kept  up-to-date  and  in  proper  order, 
but  also  the  Ucensee  would  be  able  to 
provide  assistance  to  those  researching 
the  public  file,  if  necessary.  As  some 
commenters  point  out,  collocating  the 
public  file  and  main  studio  will  reduce 
the  burdens  on  licensees  who 
previously  were  required  to  maintain  an 
off-premises  public  file  in  the 
community  of  license  because  their 
main  studios  are  outside  the  city  limits 
of  the  commimity  of  license.  Moreover, 
we  note  that  co-location  of  the  main 
studio  and  public  file  will  aid  same- 
market,  multiple-station  owners  by 
allowing  them  to  channel  their 
resources  in  ways  that  would  better 
serve  the  pubHc. 

13.  Accommodation.  We  will  require 
stations  to  make  available,  by  mail  upon 
telephone  request,  photocopies  of 
documents  in  the  public  file,  including 
our  revised  version  of  "The  Public  and 
Broadcasting"  (as  drafted  by  the  FCC 
staff;  see  infra)  which  shall  also  be 
placed  on  the  FCC's  internet  site.  This 
manual  will  generally  describe 
broadcasters'  public  file  obhgations,  and 
how  the  pubhc  can  help  monitor 
licensee  performance.  The  station  may 
require  the  person  requesting  the  copies 
to  pay  the  reasonable  cost  of 
photocopying  and  the  station  will  pay 
postage.  To  facilitate  requests  for  public 
file  documents  over  the  telephone,  we 
will  require  stations  to  provide  callers, 
if  they  wish  to  receive  one,  a  copy  of  the 
new  edition  of  "The  Public  and 
Broadcasting"  free  of  charge.  This 
description  will  assist  callers  in 
identifying  documents  they  may  ask  to 
be  sent  to  them  by  mail.  We  will  require 
licensees  to  assist  callers  in  this  process . 
and  answer  questions  they  may  have 
about  the  actual  contents  of  the  station's 
public  file.  For  example,  stations,  if 
asked,  should  describe  to  a  caller  the 
number  of  pages  and  time  periods 


covered  by  a  particular  ownership 
report  or  children's  television 
programming  report,  or  the  types  of 
applications  actually  maintained  in  the 
station's  public  file  and  the  dates  they 
were  filed  vdth  the  FCC.  We  also 
encourage  stations  to  place  the 
descriptions  of  their  public  files  on  any 
Internet  home  page  that  they  maintain. 
We  believe  that  this  accommodation  for 
the  public  should  ensure  that  public  file 
materials  continue  to  be  reasonably 
accessible  to  all  members  of  the  public. 
The  revised  "The  Public  and 
Broadcasting"  should  facilitate  this 
access  by  educating  the  pubfic  about  the 
contents  of  the  file. 

14.  We  reject  the  other 
accommodations  mentioned  in  the 
NPRM  and  proposed  by  commenters.  In 
addition  to  the  accommodations  raised 
in  the  NPRM,  accommodations 
supported  by  commenters  include 
courier,  fax  or  e-mail  delivery,  toll-free 
telephone  service,  or  requiring  stations 
to  make  their  studio  available  at  non- 
business hours  by  appointment.  Some 
commenters  suggest  Uiat  the  actual 
method  of  provision  of  public  file  access 
be  voluntary  or  left  to  licensee 
discretion,  but  within  a  set  period  of 
time  fitjm  the  time  of  the  request.  We 
have  considered  all  of  the  alternate 
suggestions  and  have  determined  that 
the  accommodation  we  require  in  this 
rule  fulfills  our  stated  goals  of  balancing 
public  access  with  regulatory  burden 
and  ease  and  clarity  of  administration. 
As  noted,  toll-&«e  telephone  service  is 
already  required.  We  believe  that 
requiring  stations  to  provide 
transportation  to  requesters,  to  transport 
the  public  file  to  them  or  open  the  main 
studio  during  non-business  hours  would 
be  unnecessarily  burdensome  to  station 
owners.  Finally,  Noncommercial 
Educational  Licensees  request  that  we 
place  a  limit  on  the  numbNer  of  requests 
to  avoid  harassing  requests.  We  will  not 
adopt  such  a  Umit;  there  is  no  evidence 
in  the  record  that  public  requests  for 
information  are  made  in  bad  faith  to  any 
significant  extent,  or  that  stations  are 
being  overwhelmed  by  such  requests.  A 
licensee,  may,  of  course,  seek  a  waiver 
or  special  relief  from  the  Commission  in 
the  event  such  circumstances  arise. 

15.  Several  commenters  specifically 
disagree  with  making  any 
accommodation,  including  the  one  we 
have  adopted.  Most  cite  the  undue 
burden  on  broadcasters,  discouragement 
from  locating  outside  the  community, 
and  the  ease  with  which  the 
accommodations  could  be  abused.  One 
specifically  notes  that  allowring  requests 
by  phone  rather  than  in-person  could 
encourage  frivolous  requests  and  that 
allowing  requests  without  in-person 


review  by  the  requestor  will  burden 
licensees  because  the  requestor  will  not 
be  able  to  make  an  informed  request 
without  looking  through  the  file,  and 
stations  will  have  to  interpret  these 
vague  requests  and  become  researchers 
to  determine  exactly  what  the  requestor 
needs.  We  beUeve  that  the  rules  we 
adopt  today  address  these  concerns. 
First,  a  requestor  is  entitled  to  "The 
Pubhc  and  Broadcasting,"  which  should 
provide  adequate  guidance  to  make  an 
intelligent  request  for  information.  In 
addition,  the  rules  regarding  the  public 
file's  contents  in  their  revised  form  will 
be  much  easier  to  understand  and 
administer  for  both  licensees  and  the 
pubhc  seeking  information.  Finally,  we 
expect  that  requiring  a  person  seeking 
documents  from  a  station's  public  file  to 
pay  the  reasonable  expenses  of  — 
photocopying  should  reduce  the 
possibility  for  abusive  and  frivolous 
requests. 

B.  Contents  of  the  Local  Public 
Inspection  File 

16.  Background.  In  the  NPRM,  we 
sought  comment  on  updating  our 
requirements  regarding  the  materials 
that  a  station  must  place  in  its  pubUc 
inspection  file.  Currently,  both 
commercial  and  noncommercial 
broadcast  licensees  must  maintain  a 
local  pubUc  inspection  file  containing 
copies  of  certain  applications  and 
related  materials  filed  by  the  station 
with  the  FCC,  ownership  rejKJrts. 
employment  reports,  and  a  list  of 
programs  aired  by  the  station  during  the 
previous  three  months  that  provided  its 
most  significant  treatment  of 
community  issues  (the  "issues/programs 
list").  Commercial  broadcast  licensees 
must  also  retain  written  comments  and 
suggestions  received  from  the  public 
regarding  operation  of  their  stations.  In 
addition,  broadcast  licensees  must 
maintain  a  separate  public  file 
concerning  requests  by  poHtical 
candidates  for  broadcast  time  on  the 
station,  and  commercial  television 
licensees  must  maintain  a  file 
containing  information  regarding  the 
educational  and  informational 
programming  they  air  for  children. 
17.  Updates  to  the  Rules.  In  the 
NPRM,  we  proposed  the  following 
specific  amendments  to  update  and 
clarify  the  public  inspection  file  rules: 

(a)  We  proposed  to  delete  the 
requirement  that  licensees  maintain  in 
their  pubhc  file  a  copy  of  the  1974 
manual  entitled  "The  PubUc  and 
Broadcasting,"  noting  that  this  manual 
is  long  out-of-date. 

(bl  We  proposed  to  delete  the 
reference  in  §  73.3526(a)(ll)  of  our  rules 
regarding  the  maintenance  of  reports 
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required  under  our  financial  interest 
and  syndication  rules,  which  have  been 
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(c)  We  stated  that  we  will  correct  the 
cross-reference  in  the  public  inspection 
file  rules  to  the  rule  section  governing 
a  licensee's  political  file. 

(d)  We  proposed  to  delete  the  note  set 
forth  under  §§  73.3526(a)(1)  and 
73.3527(a)(1)  of  the  public  inspection 
file  rules  exempting  from  the  rules 
certain  applications  filed  on  or  before 
May  13. 1965.  We  noted  that,  even 
without  the  exemption,  the  retention 
periods  for  maintaining  such 
applications  have  long  since  expired. 

18.  We  will  adopt  the  three  specific 
proposals,  described  as  (b),  (c),  and  (d) 
above,  to  amend  our  public  inspection 
file  rules.  No  commenters  objected  to 
these  revisions,  and  they  will  serve  to 
clarify  and  make  current  licensees' 
obhgations  imder  these  rules.  With 
respect  to  our  first  proposal  regarding 
the  1974  manual  "The  Public  and 
Broadcasting,"  we  will  no  longer  require 
Ucensees  to  maintain  this  out-of-date 
docxunent.  Rather,  the  FCC  Staff  will 
update  this  manual  and  the  new  manual 
will  describe  our  new  requirements 
regarding  the  contents  of  the  public  file, 
and  discuss  ways  in  which  the  public 
can  help  monitor  licensee  performance. 
We  believe  that  this  updated  manual 
will  provide  a  useful  description  of  the 
documents  that  are  available  for  public 
inspection,  and  will  facilitate 
interaction  between  licensees  and  their 
communities  that  may  lead  to  improved 
service  to  the  public.  The  Commission 
staff  will  prepare  the  manual,  and  issue 
a  Public  Notice  notifying  licensees 
when  it  is  complete.  We  expect  that  the 
staff  will  be  issuing  the  new  version  of 
this  manual  in  the  fourth  quarter  of  this 
year.  The  Commission  will  place  the 
new  manual  on  its  World  Wide  Web  site 
on  the  internet,  where  it  can  be  accessed 
and  downloaded  by  licensees  and  the 
public.  The  address  for  the 
Commission's  internet  home  page  is: 
http://www.fcc.gov.  We  will  require  all 
commercial  and  noncommercial 
licensees  to  replace  their  1974  manuals 
with  the  updated  version  when  it  is 
available. 

19.  Assignment  of  License.  Our 
current  rules  provide  that  after  the 
Commission  approves  an  application  for 
assignment  of  license  and  the 
transaction  has  been  consummated,  the 
assignee  is  responsible  for  ensuring  that 
the  public  file  contains  all  the 
documents  previously  required  to  be 
maintained  in  the  file  by  the  assignor. 
We  stated  in  the  A/PflMthat  we  had 
received  a  petition  for  rule  making 
requesting  that  the  Commission  amend 
the  public  file  rule  to  delete  this 


requirement.  The  petitioner  argued  that 
the  proposed  change  is  warranted 
because  the  public  file  need  only 
contain  information  concerning  the 
current  licensee  or  permittee,  as  the 
public  has  no  practical  use  for 
information  regarding  the  ownership, 
programming,  and  EEO  practices  of  a 
station's  prior  licensees.  The  petitioner 
also  contended  that  a  new  licensee 
should  not  bear  the  burden  of  locating 
documents  missing  from  a  prior 
licensee's  public  file.  We  stated  our 
belief  that  there  is  merit  to  these 
arguments  regarding  licensee-specific 
information,  but  noted  that  there  may  be 
information  in  the  pubfic  file  relevant  to 
a  station's  facilities  that  is  not  licensee- 
specific  [e.g.,  engineering  material  in  a 
modification  application  filed  by  the 
assignor)  and  therefore  should  be 
maintained  by  the  assignee.  We  invited 
commenters  to  address  this  issue. 

20.  In  the  case  of  an  assignment  of 
license,  we  will  continue  to  require  the 
assignee  to  retain  public  file  documents 
obtained  from  the  assignor  for  the 
period  required  by  our  revised  rules. 
However,  we  will  not  hold  assignees 
responsible  for  correcting  any  omissions 
in  the  file  that  exist  at  the  time  of  the 
assignment.  We  believe  that,  on  balance, 
requiring  licensees  to  retain  the 
assignor's  public  file  intact  is  a  minimal 
biirden  which  is  outweighed  by  the 
benefit  to  the  public  of  continued  access 
to  these  materials  for  the  entire 
retention  period.  We  are  persuaded  by 
those  commenters  who  argued  that 
relatively  little  effort  and  expense  is 
required  to  simply  retain  public  file 
materials  obtained  from  an  assignor, 
rather  than  disposing  of  all  or  part  of 
those  materials.  Documents  that  relate 
to  the  operations  of  a  previous  licensee 
can  be  relevant  and  useful  in  the  context 
of  a  challenge  to  or  investigation  of  the 
quaUfications  of  that  licensee  to  hold 
other  FCC  authorizations.  In  view  of  the 
large  niunber  of  station  sales  in  recent 
years,  especially  in  the  radio  market, 
and  the  longer  eight-year  license  period, 
it  increasingly  occurs  that  a  station  is 
assigned  to  a  new  owmer  before  the 
license  term  is  complete.  To  ensure  that 
the  previous  owner's  record  is  available 
for  review,  we  will  require  that  the  file 
inherited  bom  the  assignor  be  retained 
for  the  full  period  specified  by  our  rules, 
21.  While  we  will  continue  to  require 
an  assignee  to  retain  records  obtained 
from  an  assignor,  we  will  not  hold 
licensees  strictly  liable  for  omissions 
created  by  predecessors.  However,  we 
expect  parties  engaged  in  the  purchase 
of  a  station  to  make  a  good  faith  effort 
to  correct  deficiencies  in  the  assignor's 
file  that  exist  at  the  time  of  the 
assignment  through  the  due  diligence 


process  typically  undertaken  by  a 
purchaser  of  a  station.  Given  the  other 
rule  changes  we  are  adopting  today,  we 
expect  that  as  a  general  matter  there  will 
be  fewer  instances  where  a  licensee's 
public  file  will  be  missing  required 
documents,  whether  at  the  time  of  an 
assignment  or  any  other  time.  In 
particular,  we  are  making  revisions 
today  both  to  reduce  the  number  of 
doamients  required  to  be  maintained  in 
the  public  file  and  to  clarify  the 
retention  requirements.  This  should 
help  reduce  the  niunber  of  instances  in 
which  the  public  file  is  foimd  to  be 
incomplete.  Moreover,  the  revisions  we 
are  making  today  to  our  rules  governing 
public  file  location  should  improve 
management  and  maintenance  of  the  file 
by  licensees,  further  facilitating 
compliance.  We  emphasize  that  all  - 
licensees  have  a  duty  to  comply  with 
our  public  file  niles,  and  expect  that 
licensees  will  fiind  this  obligation  easier 
to  meet  in  light  of  the  revisions  we  are 
making  today. 

22.  Electronic  mail.  We  proposed  in 
the  NPRM  to  clarify  the  requirement 
that  "(a]Il  vwitten  comments  and 
suggestions  received  from  the  public  by 
licensees  of  commercial  AM,  FM,  and 
TV  broadcast  stations  regarding 
operation  of  their  station  shall  be 
maintained  in  the  local  public 
inspection  file."  We  stated  our  wish  to 
clarify  that  such  "written  comments  and 
suggestions"  include  electronic  mail 
messages  transmitted  via  the  internet. 
We  noted  that  internet  "e-mail"  is  an 
increasingly  popular  means  of 
commimication,  and  invited  comment 
on  this  proposed  clarification. 

23.  V^  will  adopt  our  proposal  to 
clarify  that  our  rules  require  the 
retention  by  licensees  of  e-mail 
messages  as  well  as  traditional  printed 
communications.  We  concur  with  those 
commenters  that  expressed  the  view 
that  there  is  no  fundamental  distinction 
between  e-mail  and  printed  letters  that 
would  justify  treating  those  forms  of 
commimication  differently  for  purposes 
of  this  rvile.  Both  means  of 
commimication  can  be  used  to  convey 
important  comments  or  suggestions 
regarding  programming,  and  should  be 
treated  in  a  similar  fashion.  We  will  give 
licensees  the  option  of  retaining  e-mail 
messages  either  in  a  computer  or  a 
paper  file.  Rather  than  printing  out  hard 
copies  of  these  e-mail  communications, 
licensees  that  choose  the  computer  file 
option  may  provide  the  public  upon 
request  with  a  computer  diskette 
containing  copies  of  the  e-mails 
received  by  the  station,  or  may  make 
available  to  the  public  a  computer 
terminal  where  these  communications 
may  be  accessed.  In  the  case  of  identical 
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e-mails  or  letters  received  fitsm  different 
parties,  we  vnll  also  give  licensees  the 
option  of  retaining,  either  on  paper  or  in 
a  computer  file,  a  single  sample  copy  of 
the  e-mail  or  letter  as  well  as  list  of  all 
parties  that  sent  identical  e-mails  or 
letters  to  the  station. 

24.  For  reasons  of  clarity,  rather  than 
retaining  our  rules  governing  the 
retention  of  letters  received  by 
commercial  broadcast  stations  in  a 
separate  rule  section.  §  73.1202,  we  have 
moved  those  rules  to  §  73.3526,  our 
public  file  rule  section  for  commercial 
broadcast  stations.  The  obligation  to 
retain  letters  received  fit)m  the  public  is 
fundamentally  a  public  file  obligation, 
and  should  therefore  be  part  of  the 
public  file  rules  themselves. 

25.  Retention  requirements.  We  also 
sought  comment  in  the  NPRM  on 
whether  the  retention  periods  for  the 
materials  in  the  public  inspection  file 
and  political  file  should  be  revised  to 
update  and  clarify  those  provisions.  At 

a  minimum,  we  proposed  to  revise  those 
retention  periods  tied  to  the  broadcast 
license  term  to  reflect  the  new  license 
term  of  eight  years.  We  also  proposed  to 
amend  the  rules  to  require  that  all 
documents  required  to  be  retained  for 
the  license  term  be  retained  not  only  for 
the  eight-year  term  but  until  the  grant  of 
the  renewal  application  is  final,  i.e.,  no 
longer  subject  to  reconsideration, 
review,  or  appeal  either  at  the  FCC  or 
in  the  courts.  In  addition,  we  sought 
comment  on  whether  any  of  the  public 
file  retention  periods  can  be  shortened 
to  reduce  regulatory  burdens.  In 
particular,  we  noted  that  we  currently 
require  that  certain  applications  filed 
with  the  FCC  be  retained  until  "the 
expiration  of  one  license  term  *  *  *  or 
until  grant  of  the  first  renewal 
application  of  the  television  or  radio 
broadcast  license  in  question."  We 
proposed  shortening  the  required 
retention  period  for  license  assignment 
and  transfer  applications  and 
applications  for  major  facilities 
modifications  to  the  period  in  which 
they  are  pending  before  the  FCC  or  the 
courts.  We  noted  that  this  is  the  period 
of  time  these  applications  are  of 
particular  relevance  to  the  public,  and 
that  after  this  period  other  public  file 
materials  such  as  owrnership  reports 
may  provide  an  alternative  source  for 
the  information  contained  in  these 
applications.  Finally,  we  also  sought 
comment  on  other  ways  to  clarify  and 
streamline  our  retention  period 
requirements,  and  on  the  appropriate 
retention  periods  for  letters  received 
from  the  public,  annual  employment 
reports,  and  annual  ownership  reports. 

26.  We  believe  there  is  sigmficant 
room  for  clarification  of  our  public  file 


retention  requirements,  and  agree  with 
those  commenters  who  argue  that  some 
of  the  current  rules  are  unnecessarily 
complex.  We  also  believe  that  our 
public  file  requirements  can  be 
streamlined,  either  by  shortening  the 
retention  period  where  appropriate  or 
eliminating  the  retention  requirement 
altogether  for  documents  that  are  not 
usehil  to  the  public. 

27.  As  we  proposed  in  the  NPRM,  for 
those  documents  we  believe  should  be 
retained  for  the  entire  license  term 
(including  issues/programs  lists  and 
Children's  Television  Programming 
Reports),  we  wrill  update  our  rules  to 
reflect  the  current  eight-year  license 
term  for  both  television  and  radio 
licenses.  We  will  also  require  that  those 
documents  required  to  be  retained  for 
the  full  eight-year  term  be  retained  until 
the  grant  of  the  renewal  application  is 
final,  i.e.  no  longer  subject  to 
reconsideration,  review,  or  appeal  either 
at  the  FCC  or  in  the  courts.  TTiis  revision 
will  ensure  that  those  documents  we 
beUeve  should  be  available  to  the  public 
for  the  entire  license  term  remain 
available  until  final  action  has  been 
taken  on  the  license  renewal 
apphcation,  thus  facilitating  monitoring 
of  licensee  performance  by  interested 
parties  and  their  participation  in  the 
license  renewal  process.  We  disagree 
with  those  commenters  who  argued  that 
the  retention  period  for  issues/programs 
lists,  which  is  now  5  or  7  years  based 
on  the  former  license -term  for  radio  and 
TV  stations,  be  reduced.  The  lists 
contain  information  about  licensee 
compliance  with  public  interest 
obligations  which  is  relevant  to  the 
evaluation  of  licensee  performance  at 
renewal,  and  must  continue  to  be 
available  throughout  the  Ucense  term 
and  until  final  grant  of  the  next  renewal 
application.  Similarly,  we  decline  to 
reduce  the  retention  period  for 
Children's  Television  Programming 
Reports,  as  one  commenter  suggested. 
Compliance  with  our  children's 
programming  requirements  is  tm 
important  issue  to  be  examined  at  time 
of  renewal.  Consequently,  these  reports 
also  must  remain  available  through  the 
entire  license  term  and  until  final  grant 
of  the  next  renewal  application. 

28.  In  addition,  as  we  proposed  in  the 
NPRM,  we  have  decided  to  shorten  the 
public  file  retention  period  for  most 
applications  filed  with  the  FCC.  Our 
current  rules  generally  require  that  all 
applications  be  retained  for  the  term  of 
the  license.  The  applications  subject  to 
this  retention  period  include,  for 
example,  license  assignment  and  . 
transfer  applications  and  applications 
for  major  facilities  modifications.  As  we 
noted  in  the  NPRM,  and  as  many 


commenters  agreed,  these  applications 
are  most  relevant  to  the  public  during 
the  period  they  are  pending  before  the 
FCC  or  the  courts.  Moreover,  much  of 
the  information  contained  in  these 
applications  is  available  in  other  public 
file  documents;  information  about  the 
applicant's  ownership  structure,  for 
example,  is  also  available  in  the 
ownership  reports.  Accordingly,  we  will 
require  that  applications  and  related 
materials  be  retained  in  the  public  file 
only  until  final  action  has  been  taken  on 
the  application,  except  that  new 
construction  permit  applications  and 
applications  for  assignment  or  transfer 
of  license  that  are  granted  pursuant  to 
a  waiver  showing  must  be  retained  for 
as  long  as  the  waiver  is  in  effect.  With 
respect  to  these  latter  applications,  the 
Commission  has  granted  the  waiver 
based,  in  part,  on  representations 
contained  in  the  application  and  waiver 
exhibit.  We  believe  these  applications 
must  remain  available  to  the  public  for 
the  entire  period  the  waiver  is  in  effect 
to  ensure  the  public  can  assist  the  FCC 
in  evaluating  licensee  performance  in 
light  of  the  representations  made  in  the 
application  and  waiver  request. 
Commenters  that  addressed  this  issue 
generally  agreed  that  applications 
granted  pursuant  to  a  waiver  request 
should  be  retained.  Finally,  we  will  also 
require  that  renewal  applications 
granted  on  a  short-term  basis  be  retained 
throughout  the  short-term  Ucense  period 
and  until  completion  of  the  next 
renewal  review.  As  the  performance  of 
these  licensees  has  lead  to  imposition  of 
a  short-term  renewal  sanction,  it  is 
especially  important  that  these  renewal 
applications  remain  available  to  the 
public  over  the  entire,  shortened  license 
term. 

29.  Regarding  other  possible  means  of 
streamlining  our  retention  period 
requirements,  we  have  concluded  that 
we  will  require  licensees  to  retain  only 
the  most  recent,  complete  ownership 
report  (FCC  Form  323)  in  the  public  file, 
together  with  any  subsequent  statements 
filed  with  the  FCC  certifying  that  the 
current  report  is  accurate.  Tlie  current 
rule  requires  retention  of  all  ownership 
reports  for  the  term  of  the  license.  We 
agree  with  those  commenters  who 
argued  that  the  most  recent  ownership 
report  contains  current  information 
regarding  the  licensee's  ownership 
structure,  and  that  it  is  unnecessary  to 
require  licensees  to  retain  previous 
ownership  reports  filed  during  the 
license  term  that  contain  out-of-date 
information.  In  the  unusual  case  that  a 
member  of  the  public  desires  access  to 
previous  ownership  information,  these 
reports  can  be  obtained  from  the 
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Commission.  We  note  that  the 
Commission  has  proposed,  in  a 
proceeding  examining  ways  to 
streamline  Mass  Media  applications, 
rules,  and  processes,  to  decrease  the 
frequency  with  which  Ownership 
Reports  for  commercial  and 
noncommercial  broadcast  stations  must 
be  filed  with  the  Commission.  The 
changes  to  our  public  file  requirements 
adopted  herein  will,  of  course,  be 
subject  to  the  outcome  of  that 
proceeding. 

30.  To  further  reduce  the  paperwork 
burden  on  licensees,  as  suggested  by 
some  licensees  we  will  revise  our 
current  requirement  that  licensees  retain 
in  their  public  inspection  files  contracts 
required  to  be  filed  with  the 
Commission  imder  §  73.3613  of  the 
rules.  Rather  than  requiring  copies  of  all 
such  contracts  to  be  kept  in  the  public 
file,  we  will  permit  stations,  as  an 
alternative  option,  to  maintain  an  up-to- 
date  list  identifying  all  such  contracts 
and  to  provide  copies  to  requesting 
parties  within  seven  days.  We  believe 
this  revision  will  reduce  the  biu'den  on 
licensees,  and  especially  on  group 
owners  who  presently  may  have  to 
retain  multiple  copies  of  the  same 
agreement.  At  the  same  time,  the  pubUc 
will  have  immediate  access  to  a 
complete  list  of  such  contracts 
pertaining  to  the  licensee,  and  can 
rapidly  obtain  any  specific  ddcimients 
they  wish  to  review. 

31.  Finally,  with  regard  to 
communications  (including  e-mail) 
received  from  the  public  by  commercial 
broadcasters  regarding  operation  of  their 
station  and  required  to  be  maintained  in 
the  public  file  pursuant  to  current 
§  73.1202  of  the  rules,  we  will  retain  the 
current  three  year  retention  period  for 
such  communications.  We  will  not 
extend  the  retention  period  for  such 
letters  to  coincide  with  the  eight  year 
license  term.  We  believe  that  an  eight 
year  retention  requirement  would  be 
overly  burdensome,  and  that  older 
letters  are  less  relevant  to  current 
licensee  performance.  While  we  will  not 
extend  the  retention  period  for  such 
commimications  beyond  the  existing 
three  year  term,  we  decline  to  shorten 
the  retention  period,  or  to  eliminate  the 
retention  requirement  altogether,  as 
advocated  by  some  commenters  who 
argued  that  these  letters  are  rarely 
requested  by  the  public  or  used  by  the 
licensee  or  others  in  connection  with  a 
contested  license  renewal,  especially  in 
light  of  the  expedited  renewal 
procedures  mandated  by  the  1996 
Telecommimications  Act.  We  are  not 
persuaded  by  these  arguments,  and 
continue  to  believe  that  these  letters  and 
e-mails,  retained  for  a  three-year  period. 


can  play  a  helpful  role  in  assisting  the 
public  in  monitoring  station 
performance.  A  member  of  the  public 
may,  for  example,  wish  to  know 
whether  others  have  expressed  similar 
concerns  in  letters  to  the  station  during 
the  previous  several  years.  We 
consequently  believe  a  three-year 
retention  period  for  letters  and  e-mails 
is  warranted  and  will  help  promote  a 
dialogue  between  stations  and  their 
communities. 

32.  In  light  of  our  goal  to  reduce 
uimecessary  paperwork  burdens,  we 
will  delete  the  requirement  that  letters 
from  the  public  received  by  commercial 
TV  licensees  be  separated  into 
programming  and  non-programming 
subject  categories.  The  burden  imposed 
on  Ucensees  by  this  requirement  seems 
to  outweigh  the  relatively  minimal 
benefit  to  those  members  of  the  public 
interested  in  reviewing  these  letters. 
Om-  rules  will  still  require  that  licensees 
maintain  a  separate  file  containing 
letters  requesting  broadcast  time  for 
political  candidates,  making  these 
letters  more  readily  available.  In 
addition,  we  note  that  licensees  are 
required  to  prepare  a  summary  at  time 
of  renewal  of  any  letters  they  have 
received  regarding  violent 
programming,  thereby  assisting 
members  of  the  public  interested  in 
letters  received  by  licensees  on  this 
issu6< 

33.  Electronic  Public  File  Option.  We 
will  adopt  our  proposal  to  give  stations 
the  volimtary  option  of  maintaining  all 
or  part  of  their  public  inspection  file  in 
a  computer  database  rather  than  in 
paper  files.  We  noted  in  the  NPflM  that 
many  stations  are  equipped  with 
computers  and  make  information 
available  to  the  public  on  their  own 
World  Wide  Web  home  pages  on  the 
internet.  Stations  that  post  their 
"electronic"  public  files  on  the  World 
Wide  Web  increase  the  nvunber  of 
locations  from  which  these  files  may  be 
accessed.  Such  measures  can  facilitate 
communication  between  licensees  and 
their  communities  that  can  lead  to  better 
service  to  the  public.  Commenters 
generally  supported  giving  stations  the 
option  to  use  computer  technology  to 
maintain  and  improve  access  to  their 
public  file,  as  long  as  such  use  is 
voluntary  and  not  required.  As 
proposed  in  the  NPRM,  a  station  that 
chooses  the  option  of  maintaining  an 
"electronic"  public  file  will  be  required 
to  make  a  computer  terminal  available 
to  members  of  the  public  interested  in 
reviewing  the  station's  file,  and  will  be 
required  to  provide  paper  copies  of  such 
public  file  materials  upon  request. 

34.  Contents  of  Local  Public 
Inspection  File.  To  summarize  the 


actions  we  are  taking  today  to  update, 
clarify,  and  revise  our  public  inspection 
file  rules,  following  is  a  hst  of  our 
revised  public  file  requirements.  In 
addition  to  the  revisions  discussed 
above,  this  list  includes  certain  other 
revisions  and  clarifications  addressed  in 
the  NPRM  and  in  comments  as  well  as 
other  modifications,  more  editorial  in 
nature,  designed  to  shorten  and  clarify 
the  rules. 

(i)  Authorization.  All  licensees  will  be 
required  to  retain  a  copy  of  their  current 
authorization,  as  well  as  any  other 
documents  necessary  to  reflect  any 
modifications  thereto  or  conditions  that 
the  Commission  has  placed  on  the 
authorization.  Our  current  rule  does  not 
require  that  authorizations  be 
maintained  in  the  public  file.  This 
revision  will  ensure  that  the  public  has 
ready  access  to  the  technical  parameters 
of  the  station  license  and  any  conditions 
on  station  operation  imposed  by  the 
FCC. 

(ii)  Applications  and  related 
materials.  We  will  require  retention  of 
applications  filed  with  the  FCC  only 
imtil  final  action  has  been  taken  on  the 
appUcation,  except  that  applications  for 
a  construction  permit  and  applications 
for  assignment  or  transfer  of  Ucense 
granted,  in  either  case,  pursuant  to  a 
waiver  must  be  retained  for  as  long  as 
the  waiver  remains  in  effect.  In 
addition,  renewal  applications  granted 
on  a  short-term  basis  must  be  retained 
through  the  short-term  renewal  review 
and  imtil  final  grant  of  the  next  renewal 
application. 

fiii)  Citizen  Agreements.  As  under  the 
current  rules,  we  will  continue  to 
require  that  a  copy  of  every  written 
citizen  agreement  be  retained  in  the  file 
for  the  term  of  the  agreement. 

(iv)  Contour  maps.  As  imder  the 
cxirrent  rules,  we  will  continue  to 
require  that  applicants,  permittees,  and 
licensees  retain  in  the  file  copies  of  any 
service  contour  maps  subnxitted  with 
any  application  tendered  for  filing  with 
the  FCC,  together  with  any  other 
information  in  the  application  showing 
service  contours  and/or  main  studio  and 
transmitter  location.  These  documents 
must  be  retained  for  as  long  as  they 
reflect  current,  accurate  information 
about  the  station. 

(v)  Ownership  Reports  and  related 
materials.  We  will  require  licensees  to 
retain  only  the  most  recent,  complete 
ownership  report  (FCC  Form  323)  and 
any  statement  certifying  the  continuing 
accuracy  of  the  report,  until  replaced  by 
a  new,  complete  report. 

(vi)  List  of  contracts  required  to  be 
filed  with  the  FCC.  We  will  give 
licensees  the  option  either  of  retaining 
in  the  public  file  a  copy  of  all  contracts 
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required  to  be  filed  with  the  FCC  under 
§  73.3613,  as  our  rules  currently  require, 
or  of  retaining  an  up-to-date  list 
identifying  all  such  contracts.  Licensees 
who  choose  this  latter  option  will  be 
required  to  provide  copies  of  such 
contracts  to  requesting  parties  within 
seven  days. 

(vii)  Political  file.  We  are  making  no 
substantive  changes  to  our  current 
political  file  requirements.  We  decline 
to  reduce  the  cun^nt  two-year  retention 
period  for  records  required  to  be 
maintained  in  the  political  file,  as 
requested  by  at  least  one  commenter. 
These  records  are  necessary  to  permit 
political  candidates  and  others  to  verify 
that  licensees  have  complied  with  their 
obligations  relating  to  use  of  their 
facilities  by  candidates  for  political 
office.  We  are  not  persuaded  that  the 
current  retention  period  is  overly 
burdensome  to  licensees,  and  believe 
this  retention  period  provides  interested 
parties  necessary  and  adequate  access  to 
these  important  records. 

(viii)  Annual  employment  reports  and 
related  material.  We  will  require 
retention  of  all  annual  employment 
reports  until  grant  of  the  next  renewal 
application  becomes  final.  The  current 
rule  requires  retention  of  these  reports 
for  five  years  for  radio  Hcensees  and 
seven  years  for  TV  licensees,  based  on 
the  former  license  terms  for  these 
facilities. 

(ix)  "The  Public  and  Broadcasting" 
manual.  We  will  require  Ucensees  to 
maintain  in  the  public  file  an  updated 
version  of  this  manual,  to  be  prepared 
by  the  FCC  staff. 

(x)  Letters  from  the  public.  As  under 
the  current  rule,  commercial  licensees 
will  be  required  to  retain  for  a  period  of 
three  years  written  comments  and 
suggestions  received  from  the  pubfic 
regarding  operation  of  their  station.  The 
revised  rule  will  clarify  that  the  rule 
extends  to  e-mail  communications  as 
well  as  letters,  and  will  relieve 
commercial  TV  licensees  of  their 
ciurent  obligation  to  separate  letters  into 
programming  and  non-programming 
subject  categories.  For  reasons  of  clarity, 
the  rules  governing  retention  of  letters 
fixim  the  public  (currently  in  §  73.1202 
of  our  rules)  will  be  incorporated  into 
our  public  file  rule  for  commercial 
stations  (§  73.3526  of  our  rules). 

(xi)  Material  relating  to  FCC 
investigation  or  complaint.  As  imder  the 
current  rule,  licensees  will  be  required 
to  retain  material  relating  to  a  matter 
which  is  the  subject  of  an  FCC 
complaint  or  investigation  until  the 
licensee  is  notified  by  the  FCC  that  the 
material  may  be  discarded.  The  current 
rule  will  be  revised,  however,  to  delete 
the  requirement  that  Ucensees  retain 


materials  related  solely  to  private 
disputes,  as  the  FCC  does  not  involve 
itself  in  such  disputes. 

(xii)  Issues/programs  list.  Sections 
73.3526(a)(8)(i)  and  73.3527(a)(7) 
require  Ucensees  to  prepare  a  quarterly 
issues/programs  Ust  that  must  be 
retained  in  the  pubUc  file  for  the  term 
of  the  Ucense  (5  or  7  years  under  the 
current  rule,  based  on  the  former  Ucense 
term).  The  new  rule  will  require 
retention  of  such  lists  until  grant  of  the 
next  renewal  appUcaUon  becomes  final. 

(xiu)  Records  regarding  children's 
programming  commercial  limits.  The 
revised  rule  requires  retention  of  such 
records  imtil  grant  of  the  next  renewal 
appUcation  becomes  final,  which  is  the 
revised  retention  period  for  children's 
television  programming  reports.  The 
current  rule  is  unclear,  requiring 
retention  of  "records  sufficient  to  permit 
substantiation  of  the  station's 
certification,  in  its  license  renewal 
appUcation,  of  compUance*  *  *"with 
the  commercial  limits.  The  revised  rule 
will  also  clarify  that  commercial  records 
must  be  placed  in  the  station's  pubUc 
file  no  later  than  the  tenth  day  of  the 
quarter  following  the  quarter  in  which 
the  programming  aired. 

(xiv)  Children's  Television 
Programming  Reports.  The  revised  rule 
wiU  require  retention  of  such  reports 
until  final  grant  of  the  next  renewal 
appUcation.  The  current  rule  has  a  five- 
year  retention  period,  based  on  the 
former  Ucense  term. 

(xv)  Local  public  notice 
announcements.  As  under  our  current 
rules.  appUcants  for  renewal  of  Ucense 
must  retain  in  the  pubUc  file  a  copy  of 
the  local  pubUc  notice  of  filing 
aimouncement  required  by  §  73.3580  of 
the  rules,  which  must  be  retained  for  the 
same  period  of  time  as  the  renewal 
appUcation. 

ixvi)  Radio  time  brokerage 
agreements.  The  revised  rule  requires 
retention  of  such  agreements  in  the 
pubUc  file  until  the  contract*  expires. 
The  current  rule  has  not  been  updated 
to  reflect  the  specification  of  this 
retention  period  in  the  1992  radio 
ownership  rule  Report  and  Order,  57  FR 
18089  (April  29,  1992). 

(xvii)  Must-carry  or  retransmission 
consent  election.  As  under  our  current 
rules,  statements  of  a  commercial  TV 
station's  election  with  respect  to  either 
must-cany  or  retransmission  consent 
must  be  retained  for  the  duration  of  the 
three  year  election  period  to  which  the 
statement  applies. 

35.  Noncommercial  Educational 
Stations.  Section  73.3527  of  our  rules 
governing  pubUc  file  requirements  for 
noncommercial  educational  stations  is 
very  similar  to  the  rule  for  commercial 


stations,  and  we  have  made  the 
appUcable  revisions  discussed  above  to 
both  rules,  hi  addition,  we  have  made 
the  foUowing  revisions  to  the  rule 
relating  to  noncommercial  educational 
stations. 

36.  Letters  from  the  public.  Currently, 
unlike  commercial  Ucensees. 
noncommercial  educational  stations  are 
not  required  to  retain  letters  trom  the 
pubUc  regarding  operaUon  of  the 
station,  fa  the  NPRM,  we  noted  that  the 
1996  Telecommunications  Act  requires 
Ucensees  to  summarize  in  their  renewal 
appUcations  letters  received  from  the 
pubUc  and  maintained  by  the  Ucensee 
regarding  violent  programming.  As 
noncommercial  Ucensees  are  not 
presently  required  to  retafa  letters  from 
the  pubUc.  pubUc  television 
commenters  sought  guidance  regarding 
the  obUgations  of  noncommercial 
Ucensees  to  retain  letters  regarding 
violent  programming.  We  have 
concluded  that  such  Ucensees  may 
retam  letters  from  the  pubUc  if  they 
choose,  but  we  wiU  not  require  them  to 
do  so.  The  issue  of  violent  programming 
has  aUnost  exclusively  been  raised  m 
cormection  with  programming  aired  by 
commercial  television  Ucensees.  fa  Ught 
of  our  overall  goal  of  streamlinmg 
public  file  obUgations  where 
appropriate,  we  do  not  beUeve  it  is 
necessary  to  require  noncommercial 
television  Ucensees  to  retain  letters 
regardfag  violent  programmmg  or  other 
programnung  issues.  However,  we  will 
require  that  all  noncommercial 
television  Ucensees  faclude  fa  their 
renewal  appUcations  a  summary  of  any 
letters  they  receive  regarding  violent 
programmfag.^We  beUeve  that  this 
requirement  is  appropriate  fa  light  of 
Congress'  concern  with  the  issue  of 
violent  programmfag,  and  wiU  help 
ensure  that  the  Commission  and  the 
pubUc  are  kept  informed  of  concerns 
raised  by  the  pubUc  about  such 
programming  on  both  commercial  and 
noncommercial  stations. 

37.  Ownership  Reports.  We  wiU  revise 
§  73.3527  to  require  that  noncommercial 
Ucensees  retafa  a  copy  of  their  current 
complete  ownership  report  (FCC  Form 
323-E)  fa  the  public  file.  Presently,  that 
section  of  our  rules  does  not  reflect  the 
language  fa  Sections  73.3615(d)-(g) 
requiring  that  ownership  reports  be 
retained  in  the  pubUc  faspection  files  of 
noncommercial  Ucensees.  Section 
73.3615(d)  requires  that  noncommercial 
licensee  file  ownership  reports  at 
renewal,  as  is  required  for  commercial 
Ucensees.  We  wiU  update  our  rules  to 
mirror  our  new  provision  for 
commercial  stations,  discussed  above. 

38.  Donor's  Lists.  One  commenter 
advocated  that  we  elimfaate  the 
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requirement  that  noncommercial 
broadcast  licensees  include  in  their 
public  file  a  list  of  donors  supporting 
specific  programs.  We  disagree  that  this 
provision  is  obsolete.  The  donor  Ust 
requirement  is  tied  to  our  sponsorship 
identification  requirements,  the  basic 
premise  of  which  is  that  the  public  is 
entitled  to  know  by  whom  they  are 
being  persuaded.  The  donor  list 
requirement  for  noncommercial 
licensees  is  related  to  the  Commission's 
determination  that  noncommercial 
educational  stations  are  permitted  to 
limit  their  on-air  program  sponsorship 
announcements  to  major  donors  or 
underwriters  only,  but  must  maintain  a 
complete  donor  list  in  their  public  file. 
The  donor  lists  therefore  provide  the 
only  complete  information  regarding 
program  sponsorship  on  nonconunercial 
stations,  and  will  be  retained. 

rV.  Administrative  Matters 

39.  Paperwork  Reduction  Act  of  1995 
Analysis.  The  action  contained  herein 
has  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
found  to  impose  new  or  modified 
reporting  and  recordkeeping 
requirements  or  burdens  on  the  public. 
Implementation  of  these  new  or 
modified  reporting  and  recordkeeping 
requirements  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  as  prescribed  by  the  Act. 

V.  Final  Regulatory  Flexibility  Analysis 

40.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Review  of  the 
Commission's  Rules  Regarding  the  Main 
Studio  and  Public  Inspection  File  of 
Broadcast  Television  and  Radio  Stations 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  97-138  ("NPRM"),  12  FCC 
Red  6993,  7011  (1997).  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  NPRM,  including 
comment  on  the  IRFA.  This  present 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  conforms  to  the  RFA. 

Need  for  Ob|ectives  and  Action 

41.  The  main  studio  and  public 
inspection  file  rules  seek  to  ensure  that 
members  of  the  local  community  have 
access  to  the  broadcast  stations  that  are 
obligated  under  the  FCC's  rules  to  serve 
them.  Our  goals  in  this  proceeding  are 
to  relieve  undue  regulatory  burdens  on 
hcensees  while  retaining  their  basic 
obligations  to  serve  their  commimities 
of  license,  and  adopt  a  rule  that  is  clear 
and  easy  to  administer. 

42.  This  Report  and  Order  adopts 
rules  that  relax  the  main  studio  rule  to 
reduce  the  burdens  on  licensees  of 


broadcast  stations,  and  provide  them 
greater  flexibility  in  locating  their  main 
studios.  The  Report  and  Order  replaces 
the  current  requirement — that  the  main 
studio  be  located  within  a  station's 
principal  community  contour — ^with  a 
new  standard  that  allows  a  station  to 
locate  its  main  studio  within  the 
principal  community  contour  of  any 
station  (in  any  service)  licensed  to  its 
community  or  within  25  miles  of  the 
center  of  its  community  of  Ucense, 
whichever  it  chooses.  This  standard 
fulfills  the  goals  set  in  this  proceeding. 
It  is  clear  and  easy  to  administer,  and  it 
strikes  a  balance  between  ensiuing  that 
the  public  has  reasonable  access  to  each 
station's  main  studio  and  public  file  and 
minimizing  regvdatory  burdens  on 
licensees.  This  rule  should  continue  to 
ensure  that  the  main  studio  is 
reasonably  accessible  to  a  station's 
commimity  of  license,  and  grant  more 
flexibility  to  licensees  of  broadcast 
stations.  We  also  believe  that  this 
amendment  of  the  main  studio  rule  will 
lessen  the  disproportionate  effect  that 
the  previous  rule  had  on  owners  of 
smaller  stations. 

43.  The  Report  and  Order  also 
amends  the  local  public  inspection  file 
rules  to  provide  that  licensees  keep  their 
public  files  at  their  main  studio, 
wherever  located,  rather  than  in  the 
community,  as  previously  required.  In 
addition,  the  Report  and  Order  clarifies 
and  updates  aspects  of  the  public 
inspection  file  rules  regarding  contents. 
These  changes  will  reduce  burdens  on 
licensees  providing  access  and  the 
public  seeking  information.  Licensees 
with  out-of-commimity  main  studios 
will  be  able  to  exercise  dominion  over 
their  public  files,  making  sure  the  files 
are  complete  and  available  to  the  public 
seeking  information,  and  that  personnel 
are  available  to  answer  questions  if 
necessary.  This  will  also  benefit  the 
public. 

Significant  Issues  Raised  by  Public 
Comments  in  Response  to  the  IRFA 

44.  No  comments  were  received 
specifically  in  response  to  the  IRFA 
attached  to  the  NPRM.  Most 
commenters,  agree  generally  that  the 
Commission  should  amend  the  rule. 
Many  commenters,  agree  generally  with 
the  combination  approach  for  location 
of  the  main  studio  we  adopt  in  the  rule. 
Some  of  these  commenters  proposed 
amendments  that  would  benefit  only 
multiple  station  licensees,  and  others 
proposed  amending  the  rule  to  allow 
hcensees  to  locate  their  main  studios  at 
a  more  distant  location  (e.g.,  40-50 
miles  from  city-center,  or  within  a 
"market"  rather  than  community)  than 
we  adopt  in  our  rule  today.  We 


considered  the  potential  significant 
economic  impact  of  these  rules  on  small 
entities,  and  determined  that  our 
approach  would  benefit  more  small 
entities  than  those  proposed  by 
commenters  and  not  adopted. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  To  Which  Rules  Will 
Apply 

Definition  of  a  "Small  Business" 

45.  Under  the  RFA,  small  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  5  U.S.C.  601(6).  The  RFA, 
5  U.S.C.  601(3),  generally  defines  the 
term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  imder  the  Small 
Business  Act,  15  U.S.C.  632.  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
estabUshed  by  the  Small  Business 
Administration  ("SBA").  Pursuant  to  4 
U.S.C.  601(3),  the  statutory  definition  of 
a  small  business  applies  "unless  an 
agency  after  consultation  with  the  Office 
of  Advocacy  of  the  SBA  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register." 

Issues  in  Applying  the  Definition  of  a 
"Small  Business" 

46.  As  discussed  below,  we  could  not 
precisely  apply  the  foregoing  definition 
of  "small  business"  in  developing  oiu' 
estimates  of  the  number  of  small  entities 
to  which  the  rules  will  apply.  Our 
estimates  reflect  our  best  judgments 
based  on  the  data  available  to  us. 

47.  An  element  of  the  definition  of 
"small  business"  is  that  the  entity  not 
be  dominant  in  its  field  of  operation.  We 
are  unable  at  this  time  to  define  or  . 
quantify  the  criteria  that  would 
estabUsh  whether  a  specific  radio  or 
television  station  is  dominant  in  its  field 
of  operation.  Accordingly,  the  following 
estimates  of  small  businesses  to  which 
the  new  rules  will  apply  do  not  exclude 
any  radio  or  television  station  from  the 
definition  of  a  small  business  on  this 
basis  and  are  therefore  overinclusive  to 
that  extent.  An  additional  element  of  the 
definition  of  "small  business"  is  that  the 
entity  must  be  independently  owned 
and  operated.  As  discussed  further 
below,  we  could  not  fully  apply  this 
criterion,  and  our  estimates  of  small 
businesses  to  which  the  rules  may  apply 
may  be  overinclusive  to  this  extent.  TTie 
SBA's  general  size  standards  are 
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developed  taking  into  account  these  two 
statutory  criteria.  This  does  not 
preclude  us  from  taking  these  factors 
into  accoimt  in  making  oiu-  estimates  of 
the  niunbers  of  small  entities. 

48.  With  respect  to  applying  the 
revenue  cap,  the  SBA  has  defined 
"annual  receipts"  specifically  in  13  CFR 
121.104,  and  its  calculations  include  an 
averaging  process.  We  do  not  currently 
require  submission  of  financial  data 
from  hcensees  that  we  could  use  in 
applying  the  SBA's  definition  of  a  small 
business.  Thus,  for  purposes  of 
estimating  the  number  of  small  entities 
to  which  the  rules  apply,  we  are  Umited 
to  considering  the  revenue  data  that  are 
publicly  available,  and  the  revenue  data 
on  which  we  rely  may  not  correspond 
completely  with  the  SBA  definition  of 
annual  receipts. 

49.  Under  SBA  criteria  for 
determining  annual  receipts,  if  a 
concern  has  acquired  an  affihate  or  been 
acquired  as  an  affiliate  during  the 
applicable  averaging  period  for 
determining  annual  receipts,  the  annual 
.  receipts  in  determining  size  status 
include  the  receipts  of  both  firms.  13 
CFR  121.104(d)(1).  The  SBA  defines 
affihation  in  13  CFR  121.103.  hi  this 
context,  the  SBA's  definition  of  affiliate 
is  analogous  to  our  attribution  rules. 
Generally,  under  the  SBA's  definition, 
concerns  are  affiliates  of  each  other 
when  one  concern  controls  or  has  the 
power  to  control  the  other,  or  a  third 
party  or  parties  controls  or  has  the 
power  to  control  both.  13  CFR 
121.103(a)(1).  The  SBA  considers  factors 
such  as  ownership,  management, 
previous  relationships  with  or  ties  to 
another  concern,  and  contractual 
relationships,  in  determining  whether 
affihation  exists.  13  CFR  121.103(a)(2). 
Instead  of  making  an  independent 
determination  of  whether  television 
stations  were  affiUated  based  on  SBA's 
definitions,  we  refied  on  the  databases 
available  to  us  to  provide  us  with  that 
information. 


Estimates  Based  on  Census  Data 

50.  The  rules  proposed  in  this  Notice 
of  Proposed  Rule  Making  will  apply  to 
full  service  television  and  radio  stations. 
The  Small  Business  Administration 
defines  a  television  broadcasting  station 
that  has  no  more  than  $10.5  miUion  in 
annual  receipts  as  a  small  business. 
Television  broadcasting  stations  consist 
of  establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  pubUc,  except  cable 
and  other  pay  television  services. 
Included  in  this  industry  are 
commercial,  refigious,  educational,  and 
other  television  stations.  Also  included 
are  estabUshments  primarily  engaged  in 


television  broadcasting  and  which . 
produce  taped  television  program 
materials.  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  imder  another  SIC  number. 

51.  There  were  1,509  television 
stations  operating  in  the  nation  in  1992. 
That  number  has  remained  fairly 
constant  as  indicated  by  the 
approximately  1,580  operating 
television  broadcasting  stations  in  the 
nation  as  of  June  1998.  For  1992  the 
number  of  television  stations  that 
produced  less  than  $10.0  milhon  in 
revenue  was  1,155  establishments. 
Thus,  the  proposed  rules  will  affect 
approximately  1,569  television  stations; 
approximately  77%,  or  1,208  of  those 
stations  are  considered  small 
businesses.  We  use  the  77  percent  figure 
of  TV  stations  operating  at  less  than  $10 
miUion  for  1992  and  apply  it  to  the  1998 
total  of  1569  TV  stations  to  arrive  at 
stations  categorized  as  small  businesses. 
These  estimates  may  overstate  the 
number  of  small  entities  since  the 
revenue  figures  on  which  they  are  based 
do  not  include  or  aggregate  revenues 
from  non-television  affiUated 
companies.  We  recognize  that  the 
proposed  rules  may  also  affect  minority 
and  women  owned  stations,  some  of 
which  may  be  small  entities.  In  1995, 
minorities  owned  and  controlled  37 
(3.0%)  of  1,221  commercial  television 
stations  in  the  United  States.  According 
to  the  U.S.  Biueau  of  the  Census,  in 
1987  women  owned  and  controlled  27 
(1.9%)  of  1,342  commercial  and  non- 
commercial television  stations  in  the 
United  States. 

52.  The  proposed  rule  changes  would 
also  affect  radio  stations.  The  SBA 
defines  a  radio  broadcasting  station  that 
has  no  more  than  $5  million  in  annual 
receipts  as  a  small  business.  A  radio 
broadcasting  station  is  an  estabfishment 
primarily  engaged  in  broadcasting  aural 
programs  by  radio  to  the  pubhc. 
Included  in  this  industry  are 
commercial  reUgious,  educational,  and 
other  radio  stations.  Radio  broadcasting 
stations  which  primarily  are  engaged  in 
radio  broadcasting  and  which  produce 
ratio  program  materials  are  similarly 
included.  However,  radio  stations 
which  are  separate  establishments  and 
are  primarily  engaged  in  producing 
radio  program  material  are  classified 
under  another  SIC  number.  The  1992 
Census  indicates  that  96  percent  (5,861 
of  6,127)  of  radio  station  estabUshments 
produced  less  than  $5  milUon  in 
revenue  in  1992.  Official  Commission 
records  indicate  that  11,334  individual 
radio  stations  were  operating  in  1992. 
As  of  June  1998,  official  Conunission 


records  indicate  that  12,329  radio 
stations  are  currently  operating. 

Alternative  Classification  of  Small 
Television  Stations 

53.  An  alternative  way  to  classify 
small  television  stations  is  by  the 
number  of  employees.  The  Commission 
currently  appUes  a  standard  based  on 
the  number  of  employees  in 
administering  its  Equal  Employment 
Opportunity  ("EEO")  rule  for 
broadcasting.  Thus,  radio  or  television 
stations  with  fewer  than  five  fuU-time 
employees  are  exempted  bom  certain 
EEO  reporting  and  recordkeeping 
requirements. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

54.  The  Report  and  Order  adopts 
modifications  to  existing  recordkeeping 
requirements.  In  general,  these  rules 
will  allow  broadcasters  greater 
flexibiUty  in  locating  their  main  studios, 
and  would  simply  describe  more 
specifically  where  a  Ucensee  must  retain 
the  pubUc  file  it  is  already  required  by 
the  Commission's  rules  to  maintain. 
GeneraUy,  the  costs  of  compUance  will 
be  reduced  for  all  entities.  The  fleporf 
and  Order  also  addresses  how  a  Ucensee 
can  make  its  pubUc  inspection  file 
available  via  the  internet,  but 
broadcasters  would  retain  the  discretion 
not  to  utiUze  internet  technology  at  aU. 
The  Report  and  Order  clarifies  which 
materials  are  required  to  be  kept  in  the 
pubUc  file,  and  clarifies  the  required 
retention  period  for  pubUc  file 
materials.  No  special  skills  wiU  be 
necessary  to  comply  with  these 
requirements. 

55.  Specifically,  the  Report  and  Order 
requires  stations  to  make  available,  by 
mail  upon  telephone  request, 
photocopies  of  docimients  in  the  pubUc 
file.  The  station  may  require  the  person 
requesting  the  copies  to  pay  the 
reasonable  cost  of  photocopying  prior  to 
mailing,  and  the  station  wiU  pay 
postage.  The  Report  and  Order  requires 
stations  to  provide  callers,  if  they  wish 
to  receive  one,  a  copy  of  the  new  edition 
of  "The  PubUc  and  Broadcasting"  free  of 
charge.  The  Report  and  Order  requires 
hcensees  to  assist  callers  in  this  process 
and  answer  questions  they  may  have 
about  the  actual  contents  of  the  station's 
pubUc  file,  such  as  the  niunber  of  pages 
and  time  periods  covered  by  a  particular 
report  or  the  types  and  dates  of 
appUcations  maintained  in  the  station's 
pubUc  file.  Any  increased  burdens 
associated  with  these  accommodations 
wiU  apply  equaUy  to  all  stations. 

56.  With  respect  to  the  contents  of  the 
local  pubUc  inspection  file,  several 
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changes  affect  reporting,  recordkeeping 
and  compliance.  These  changes  are:  all 
licensees  must  retain  a  copy  of  their 
current  authorization,  as  well  as  any 
other  documents  necessary  to  reflect 
any  modifications  thereto  or  conditions 
that  the  Commission  has  placed  on  the 
authorization.  This  does  not  increase 
any  burdens,  merely  requires  the 
Ucensee  to  keep  its  authorization  in  its 
pubhc  file  as  well  as  in  the  station. 

57.  Applications  filed  with  the  FCC 
must  be  retained  only  until  final  action 
has  been  taken  on  the  application, 
except  that  applications  for  a 
construction  permit  and  applications  for 
assignment  or  transfer  of  license  granted 
pursuant  to  a  waiver  must  be  retained 
for  as  long  as  the  waiver  remains  in 
effect.  Renewal  applications  granted  on 
a  short-term  basis  must  be  retained 
through  the  short-term  renewal  review 
and  until  final  grant  of  the  next  renewal 
application.  This  reduces  the  burden  on 
hcensees,  both  by  clearly  defining  what 
must  be  retained,  and  the  period  during 
which  it  must  be  retained. 

58.  Licensees  must  retain  only  the 
most  recent,  complete  ownership  report 
(FCC  Form  323)  and  any  statement 
certifying  the  continuing  accuracy  of  the 
report,  until  replaced  by  a  new, 
complete  report.  This  clarification 
reduces  burdens  on  all  licensees. 

59.  Licensees  may  either  retain  in  the 
public  file  a  copy  of  all  contracts 
referenced  under  §  73.3613  of  the 
Commission's  Rules,  or  retain  an  up-to- 
date  list  identifying  all  such  contracts, 
and  then  provide  copies  of  such 
contracts  to  requesting  parties  within 
seven  days.  The  list  option  reduces 
paperwork  burdens  on  licensees. 

60.  Licensees  must  maintain  in  the 
public  file  an  updated  version  of  "The 
Public  and  Broadcasting"  manual. 

61.  Letters  from  the  public  required  to 
be  retained  are  clarified  to  include  e- 
mail  communications.  To  mitigate  any 
burden  of  increased  paperwork  resulting 
from  retention  of  computer  e-mails, 
hcensees  may,  at  their  option  maintain 
such  docimients  on  diskette  rather  than 
in  hard  copy.  Commercial  TV  hcensees 
need  not  separate  letters  into 
programming  and  non-programming 
subject  categories,  reducing  burdens 
required  in  maintaining  two  separate 
categories. 

62.  With  respect  to  material  relating  to 
FCC  investigation  or  complaint, 
hcensees  are  no  longer  required  to 
retain  materials  related  solely  to  private 
disputes,  as^e  FCC  does  not  involve 
itself  in  such  disputes. 

63.  Radio  time  brokerage  agreements 
must  be  retained  in  the  public  file  until 
the  contract  expires.  This  is  a 
clarification. 


64.  Retention  periods  for  the 
following  are  updated  to  reflect  the 
current  eight-year,  license  term,  noting 
that  all  items  are  to  be  retained  until 
grant  of  the  next  renewal  becomes  final: 
Issues/programs  Hst;  records  regarding 
children's  programming  commercial 
Umits;  Children's  Television 
programming  reports;  Local  public 
notice  aimouncements.  Most  changes 
herein  are  no  more  burdensome  than  the 
previous  rule. 

65.  With  respect  to  rules  specific  to 
noncommercial  educational  stations,  we 
have  amended  the  pubhc  inspection  file 
requirements  to  require  noncommercial 
hcensees  to  retain  a  copy  of  their 
current  complete  ownership  report  (FCC 
Form  323-E)  in  the  pubhc  file.  All 
noncommercial  television  hcensees 
must  also  include  in  their  renewal 
apphcations  a  svumnary  of  any  letters 
they  receive  regarding  violent 
programming.  These  changes  are  not 
burdensome  to  small  businesses. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

66.  We  considered  four  options  to 
achieve  our  goals  in  this  proceeding. 
Our  first  goal  was  to  balance  reasonable 
access  to  the  public  and  regulatory 
burdens  on  licensees,  and  our  second 
goal  was  to  achieve  clarity  in  our  rules 
and  ease  of  administration.  The 
approach  we  have  chosen  will  grant 
flexibihty  to  licensees  of  multiple 
stations,  as  well  as  licensees  of  smaller 
stations,  and  those  that  are  the  sole  local 
services  in  a  commimity.  One  of  our 
concerns  in  adopting  a  rule  was  to 
address  the  differential  treatment  larger 
and  smaller  stations  received  under  the 
previous  rule.  We  believe  that  the  rule 
we  adopt  today  addresses  this 
differential  treatment  and  assxires  that 
the  main  studio  remains  in  the  primary 
reception  area  of  a  station  licensed  to 
the  same  commiuiity.  It  also  grants 
small  station  licensees  a  much  wider 
degree  of  latitude  in  choosing  main 
studio  locations  compared  to  the 
latitude  they  had  under  the  previous 
rule. 

67.  As  stated  above,  we  have  adopted 
an  accommodation  which  applies  to  all 
hcensees.  We  considered  and  rejected 
other  accommodations  mentioned  in  the 
A/PflMand  proposed  by  commenters. 
We  considered  all  of  the  alternate 
suggestions  and  have  determined  that 
the  accommodation  we  require  in  this 
rule  fulfills  our  stated  goals  of  balancing 
public  access  with  regulatory  bvuden 
and  ease  and  clarity  of  administration. 
We  believe  that  requiring  stations  to 
provide  transportation  to  requesters,  to 
transport  the  pubhc  file  to  them  or  open 


the  main  studio  during  non-business 
hours  would  be  imnecessarily 
burdensome  to  station  owners,  large  and 

small. 

68.  We  have  considered  whether  only 
commercial  licensees  should  continue 
to  be  required  to  retain  letters  firom  the 
pubhc.  Since  the  1996 
Telecommunications  Act  requires 
hcensees  to  summarize  in  their  renewal 
apphcations  letters  received  from  the 
public  and  maintained  by  the  licensee 
regarding  violent  programming, 
commenters  asked  to  address  whether 
noncommercial  hcensees  would  be 
required  to  retain  these  letters.  In  the 
interest  of  streamlining  and  reducing 
burdens,  we  have  not  required 
nonconunercial  television  licensees  to 
retain  letters  from  the  pubhc  regarding 
violent  programming  or  other 
programming  issues.  As  stated  above, 
noncommercial  television  licensees  will 
submit  a  summary  of  such  letters  with 
their  renewal  apphcations. 

Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

None. 

69.  The  Commission  will  send  a  copy 
of  the  Main  Studio  and  Public 
Inspection  File  Report  and  Order, 
including  this  FRFA,  in  a  report  to  be 
sent  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  see  5  U.S.C. 

§  801(a)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  the 
Main  Studio  and  Public  Inspection  File 
Report  and  Order,  including  FRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

70.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
Sections  154,  303,  and  307  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154.  303,  and 
307,  Sections  73.1125,  73.1202,  73.3526 
and  73.3527  of  the  Commission's  Rules, 
47  CFR  §§  73.1125,  73.1202,  73.3526 
and  73.3527  are  amended. 

71.  It  is  further  ordered  that  the 
Commission  staff  shall  dismiss  all  main 
studio  and/or  pubhc  file  waiver  requests 
ciirrently  pending  unless  parties 
submitting  such  waiver  requests  amend 
their  requests  by  October  16, 1998  to 
show  why  the  rehef  they  request 
continues  to  be  warranted  given  the 
newly  revised  main  studio  and  public 
file  rules. 

72.  These  rules  contain  information 
collection  requirements  that  are  not 
effective  imtil  approved  by  the  Office  of 
Management  and  Budget.  FCC  will 
publish  a  dociunent  in  the  Federal 
Register  announcing  the  effective  date 
for  these  sections. 
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73.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Report  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

71.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Television. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  73  of  Title  47  of  the  U.S.  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

2.  Section  73.1125  is  revised  to  read 
as  follows: 

§  73.1 1 25    Station  main  studio  location. 

(a)  Except  for  those  stations  described 
in  paragraph  (b)  of  this  section,  each 
AM.  FM.  and  TV  broadcast  station  shall 
maintain  a  main  studio  at  one  of  the 
following  locations: 

(1)  within  the  station's  community  of 
hcense; 

(2)  at  any  location  within  the 
principal  community  contour  of  any 
AM.  FM.  or  TV  broadcast  station 
licensed  to  the  station's  commimity  of 
license;  or 

(3)  within  twenty-five  miles  from  the 
reference  coordinates  of  the  center  of  its 
community  of  license  as  described  in 

§  73.208(a)(1). 

Note  to  paragraph  (a):  The  principal 
community  contour  of  AM  stations  that 
simulcast  on  a  frequency  in  the  535-1605 
kHz  band  and  on  a  frequency  in  the  1605- 
1705  kHz  band  shall  be  the  5  mV/m  contour 
of  the  lower  band  operation  during  the  term 
of  the  simultaneous  operating  authority. 
Upon  termination  of  the  535-1605  kHz  band 
portion  of  the  dual  frequency  operation,  the 
principal  community  contour  shall  become 
the  5  mV/m  of  the  remaining  operation  in  the 
1605-1705  kHz  band. 

(b)  The  following  stations  are  not 
required  to  maintain  their  main  studio 
at  the  locations  described  in  paragraph 
(a)  of  this  section. 

(1)  AM  stations  licensed  as 
synchronous  amphfier  transmitters 
("AM  boosters")  or, 

(2)  AM,  FM,  or  TV  stations,  when 
good  cause  exists  for  locating  the  main 


studio  at  a  location  other  than  that 
described  in  paragraph  (a)  of  this 
section,  and  when  so  doing  would  be 
consistent  with  the  operation  of  the 
station  in  the  public  interest. 

(c)  Relocation  of  the  main  studio  may 
be  made: 

(1)  From  one  point  to  another  within 
the  locations  described  in  paragraph  (a) 
this  section  or  from  a  point  outside  the 
locations  specified  in  paragraph  (a)  to 
one  within  those  locations,  without 
specific  FCC  authority,  but  notification 
to  the  FCC  in  Washington  shall  be  made 
promptly. 

(2)  Written  authority  to  locate  a  main 
studio  outside  the  locations  specified  in 
paragraph  (a)  of  this  section  for  the  first 
time  must  be  obtained  from  the  Audio 
Services  Division,  Mass  Media  Bureau 
for  AM  and  FM  stations,  or  the 
Television  Branch,  Video  Services 
Division.  Mass  Media  Bureau  for 
television  stations  before  the  studio  may 
be  moved  to  that  location.  Where  the 
main  studio  is  already  authorized  at  a 
location  outside  those  specified  in 
paragraph  (a),  and  the  licensee  or 
permittee  desires  to  specify  a  new 
location  also  located  outside  those 
locations,  written  authority  must  also  be 
received  from  the  Commission  prior  to 
the  relocation  of  the  main  studio. 
Authority  for  these  changes  may  be 
requested  by.  filing  a  letter  with  an 
explanation  of  the  proposed  changes 
with  the  appropriate  division.  Licensees 
or  permittees  should  be  aware  that  the 
filing  of  such  a  letter  request  does  not 
imply  approval  of  the  relocation 
request,  because  each  request  is 
addressed  on  a  case-by-case  basis.  A 
filing  fee  is  required  for  commercial 
AM.  FM,  or  TV  hcensees  or  permittees 
fihng  a  letter  request  under  this  section 
(see  §1.1104). 

(d)  Each  AM.  FM,  and  TV  broadcast 
station  shall  maintain  a  local  telephone 
number  in  its  community  of  license  or 
a  toll-free  niunber. 

3.  Section  73.3526  is  revised  to  read 
as  follows: 

§  73.3526    Local  public  inspection  file  of 
commercial  stations. 

(a)  Responsibility  to  maintain  a  file. 
The  following  shall  maintain  for  public 
inspection  a  file  containing  the  material 
set  forth  in  this  section. 

(1)  Apphcants  for  a  construction 
permit  for  a  new  station  in  the 
commercial  broadcast  services  shall 
maintain  a  pubhc  inspection  file 
containing  the  material,  relating  to  that 
station,  described  in  paragraphs  (e)(2) 
and  (e)(10)  of  this  section.  A  separate 
file  shall  be  maintained  for  each  station 
for  which  an  apphcation  is  pending.  If 


the  application  is  granted,  paragraph 
(a)(2)  of  this  section  shall  apply. 

(2)  Every  permittee  or  licensee  of  an 
AM,  FM.  or  TV  station  in  the 
commercial  broadcast  services  shall 
maintain  a  public  inspection  file 
containing  the  material,  relating  to  that 
station,  described  in  paragraphs  (e)(1) 
through  (e)(10)  and  paragraph  (e)(13)  of 
this  section.  In  addition,  every  permittee 
or  licensee  of  a  commercial  TV  station 
shall  maintain  for  public  inspection  a 
file  containing  material,  relating  to  that 
station,  described  in  paragraphs  (e)(ll) 
and  (e)(15)  of  this  section,  and  every 
permittee  or  licensee  of  a  commercial 
AM  or  FM  station  shall  maintain  for 
public  inspection  a  file  containing  the 
material,  relating  to  that  station, 
described  in  paragraphs  (e)(12)  and 
(e)(14)  of  this  section.  A  separate  file 
shall  be  maintained  for  each  station  for 
which  an  authorization  is  outstanding, 
and  the  file  shall  be  maintained  so  long 
as  an  authorization  to  operate  the 
station  is  outstanding. 

(b)  Location  of  the  file.  The  pubhc 
inspection  file  shall  be  maintained  at 
the  main  studio  of  the  station.  An 
applicant  for  a  new  station  or  change  of 
community  shall  maintain  its  file  at  an 
accessible  place  in  the  proposed 
community  of  hcense  or  at  its  proposed 
main  studio. 

(c)  Access  to  material  in  the  file.  (1) 
The  file  shall  be  available  for  public 
inspection  at  any  time  during  regular 
business  hours.  All  or  part  of  the  file 
may  be  maintained  in  a  computer 
database,  as  long  as  a  computer  terminal 
is  made  available,  at  the  location  of  the 
file,  to  members  of  the  pubhc  who  wish 
to  review  the  file.  Material  in  the  public 
inspection  file  shall  be  made  available 
for  printing  or  machine  reproduction 
upon  request  made  in  person.  The 
apphcant,  permittee,  or  hcensee  may 
sj)ecify  the  location  for  printing  or 
reproduction,  require  the  requesting 
party  to  pay  the  reasonable  cost  thereof, 
and  may  require  guarantee  of  payment 
in  advance  (e.g.,  by  requiring  a  deposit, 
obtaining  credit  card  information,  or 
any  other  reasonable  method).  Requests 
for  copies  shall  be  fulfilled  within  a 
reasonable  period  of  time,  which 
generally  should  not  exceed  7  days. 

(2)  The  applicant,  permittee,  or 
hcensee  shall  make  available,  by  mail 
upon  telephone  request,  photocopies  of 
documents  in  the  file,  and  the  station 
shall  pay  postage.  Licensees  shall  mail 
the  most  recent  version  of  "The  Pubhc 
and  Broadcasting"  to  any  member  of  the 
pubhc  that  requests  a  copy.  Licensees 
shall  be  prepared  to  assist  members  of 
the  pubhc  in  identifying  the  docimtients 
they  may  ask  to  be  sent  to  them  by  mail, 
for  example,  by  describing  to  the  caller, 
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if  asked,  the  period  covered  by  a 
particular  report  and  the  number  of 
pages  included  in  the  report. 

(d)  Responsibility  in  case  of 
assignment  or  transfer.  (1)  In  cases 
involving  applications  for  consent  to 
assignment  of  broadcast  station 
construction  permits  or  licenses,  with 
respect  to  which  public  notice  is 
required  to  be  given  under  the 
provisions  of  §  73.3580  or  §  73.3594,  the 
file  mentioned  in  paragraph  (a)  of  this 
section  shall  be  maintained  by  the 
assignor.  If  the  assignment  is  consented 
to  by  the  FCC  and  consimimated,  the 
assignee  shall  maintain  the  file 
commencing  with  the  date  on  which 
notice  of  the  consummation  of  the 
assignment  is  filed  with  the  FCC.  The 
assignee  shall  retain  public  file 
documents  obtained  from  the  assignor 
for  the  period  required  under  these 

rules. 

(2)  In  cases  involving  applications  for 
consent  to  transfer  of  control  of  a 
permittee  or  licensee  of  a  broadcast 
station,  the  file  mentioned  in  paragraph 
(a)  of  this  section  shall  be  maintained  by 
the  permittee  or  licensee. 

(ej  Contents  of  the  file.  The  material 
to  be  retained  in  the  public  inspection 
file  is  as  follows: 

(1)  Authorization.  A  copy  of  the 
oirrent  FCC  authorization  to  construct 
or  operate  the  station,  as  well  as  any 
other  documents  necessary  to  reflect 
any  modifications  thereto  or  any 
conditions  that  the  FCC  has  placed  on 
the  authorization.  These  materials  shall 
be  retained  until  replaced  by  a  new 
authorization,  atwhich  time  a  copy  of 
the  new  authorization  and  any  related 
materials  shall  be  placed  in  the  file. 

(2)  Applications  and  related 
materials.  A  copy  of  any  application 
tendered  for  filing  with  the  FCC, 
together  with  all  related  material,  and 
copies  of  Initial  Decisions  and  Final 
Decisions  in  hearing  cases  pertaining 
thereto.  If  petitions  to  deny  are  filed 
against  the  appUcation  and  have  been 
served  on  the  appUcant,  a  statement  that 
such  a  petition  has  been  filed  shall  be 
maintained  in  the  file  together  with  the 
name  and  address  of  the  party  filing  the 
petition.  Applications  shall  be  retained 
in  the  public  inspection  file  imtil  final 
action  has  been  taken  on  the 
application,  except  that  applications  for 
a  new  construction  permit  granted 
pursuant  to  a  waiver  showing  and 
applications  for  assignment  or  transfer 
of  license  granted  pursuant  to  a  waiver 
showing  shall  be  retained  for  as  long  as 
the  waiver  is  in  effect.  In  addition, 
license  renewal  applications  granted  on 
a  short-term  basis  shall  be  retained  until 
final  action  has  been  taken  on  the 

•  license  renewal  application  filed 


immediately  following  the  shortened 
license  term. 

(3)  Citizen  agreements.  A  copy  of 
every  written  citizen  agreement.  These 
agreements  shall  be  retained  for  the 
term  of  the  agreement,  including  any 
renewal  or  extension  thereof 

Note  to  paragraph  (e)(3):  For  purposes  of 
this  section,  a  citizen  agreement  is  a  written 
agreement  between  a  broadcast  appHcant, 
permittee,  or  licensee,  and  one  or  more 
citizens  or  citizen  groups,  entered  for 
primarily  noncommercial  purposes.  This 
definition  includes  those  agreements  that 
deal  with  goals  or  proposed  practices  directly 
or  indirectly  affecting  station  operations  in 
the  public  interest,  in  areas  such  as — but  not 
limited  to— programming  and  employment.  It 
excludes  conmion  commercial  agreements 
such  as  advertising  contracts;  union, 
employment,  and  personal  services  contracts; 
network  affiliation,  syndication,  program 
supply  contracts,  etc.  However,  the  mere 
inclusion  of  commercial  terms  in  a  primarily 
noncommercial  agreement — such  as  a 
provision  for  payment  of  fees  for  future 
services  of  the  citizen-parties  (see  "Report 
and  Order,"  Docket  19518,  57  FCC  2d  494 
(1976)) — would  not  cause  the  agreement  to  be 
considered  commercial  for  purposes  of  this 
section. 

(4)  Contour  maps.  A  copy  of  any 
service  contour  maps,  submitted  with 
any  application  tendered  for  filing  with 
the  FCC,  together  with  any  other 
information  in  the  application  showing 
service  contours  and/ or  main  studio  and 
transmitter  location  (State,  covmty,  city, 
street  address,  or  other  identifying 
information).  These  docimients  shall  be 
retained  for  as  long  as  they  reflect 
current,  accurate  information  regarding 
the  station. 

(5)  Ownership  reports  and  related 
materials.  A  copy  of  the  most  recent, 
complete  ownership  report  filed  with 
the  FCC  for  the  station,  together  with 
any  statements  filed  with  the  FCC 
certifying  that  the  current  report  is 
acciirate,  and  together  writh  all  related 
material.  These  materials  shall  be 
retained  until  a  new,  complete 
ownership  report  is  filed  with  the  FCC, 
at  which  time  a  copy  of  the  new  report 
and  any  related  materials  shall  be 
placed  in  the  file.  The  permittee  or 
licensee  must  retain  in  the  public  file 
either  a  copy  of  the  contracts  listed  in 
such  reports  in  accordance  with 

§  73.3615(a)(4)(i),  or  an  up-to-date  list  of 
such  contracts.  Licensees  or  permittees 
who  choose  to  retain  a  list  of  contracts 
must  provide  a  copy  of  any  contracts  to 
requesting  parties  within  7  days. 

(6)  Political  file.  Such  records  as  are 
required  by  §  73.1943  to  be  kept 
concerning  broadcasts  by  candidates  for 
public  office.  These  records  shall  be 
retained  for  the  period  specified  in 
§73.1943  (2  years). 


(7)  Annual  employment  reports.  A 
copy  of  every  annual  employment 
report  filed  by  the  licensee  or  permittee 
for  the  station,  together  with  all  related 
material  (Form  395-B).  These  materials 
shall  be  retained  imtil  final  action  has 
been  taken  on  the  station's  next  license 
renewal  application. 

(8)  The  public  and  broadcasting.  At 
all  times,  a  copy  of  the  most  recent 
version  of  the  manual  entitled  "The 
Public  and  Broadcasting." 

(9)  Letters  and  e-mail  from  public.  All 
v«ittfin  comments  and  suggestions 
received  from  the  public  regarding 
operation  of  the  station,  imless  the  letter 
writer  has  requested  that  the  letter  not 
be  made  public  or  when  the  licensee 
feels  that  it  should  be  excluded  from 
public  inspection  because  of  the  nature 
of  its  content,  such  as  a  defamatory  or 
obscene  letter.  Letters  and  electronic 
mail  messages  shall  be  retained  for  a 
period  of  three  years  from  the  date  on 
which  they  are  received  by  the  licensee. 
For  purposes  of  this  section,  written 
comments  and  suggestions  received 
from  the  public  include  electronic  mail 
messages  transmitted  via  the  internet. 
Licensees  may  retain  e-mails  either  on 
paper  or  in  a  computer  file.  Licensees 
who  choose  to  maintain  a  computer  file 
of  e-mails  may  make  the  file  available  to 
the  public  either  by  providing  the 
public  with  access  to  a  computer 
terminal  at  the  location  of  the  public 
file,  or  providing  the  pubUc  with  a  copy 
of  such  e-mails  on  computer  diskette, 
upon  request.  In  the  case  of  identical 
commimications,  licensees  and 
permittees  may  retain  one  sample  copy 
of  the  letter  or  electronic  mail  message 
together  with  a  list  identifying  other 
parties  who  sent  identical 
communications. 

(10)  Material  relating  to  FCC 
investigation  or  complaint.  Material 
having  a  substantial  bearing  on  a  matter 
which  is  the  subject  of  an  FCC 
investigation  or  complaint  to  the  FCC  of 
which  the  applicant,  permittee,  or 
licensee  has  been  advised.  This  material 
shall  be  retained  imtil  the  applicant, 
permittee,  or  licensee  is  notified  in 
writing  that  the  material  may  be 
discarded. 

(ll){i)  TV  issues/programs  lists.  For 
commercial  TV  broadcast  stations,  every 
three  months  a  list  of  programs  that 
have  provided  the  station's  most 
significant  treatment  of  commimity 
issues  during  the  preceding  three  month 
period.  The  list  for  each  calendar 
quarter  is  to  be  filed  by  the  tenth  day  of 
die  succeeding  calendar  quarter  [e.g., 
January  10  for  the  quarter  October — 
December,  April  10  for  the  quarter 
January — March,  etc.).  The  list  shall 
include  a  brief  narrative  describing  what 
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issues  were  given  significant  treatment 
and  the  programming  that  provided  this 
treatment.  The  description  of  the 
programs  shall  include,  but  shall  not  be 
limited  to,  the  time,  date,  duration,  and 
tide  of  each  program  in  which  the  issue 
was  treated.  The  lists  described  in  this 
paragraph  shall  be  retained  in  the  public 
inspection  file  imtil  final  action  has 
been  taken  on  the  station's  next  Ucense 
renewal  application. 

(ii)  Records  concerning  commercial 
limits.  For  commercial  TV  broadcast 
stations,  records  sufficient  to  permit 
substantiation  of  the  station's 
certification,  in  its  license  renewal 
application,  of  compliance  with  the 
commercial  limits  on  children's 
programming  established  in  47  U.S.C. 
303a  and  47  CFR  73.670.  The  records  for 
each  calendar  quarter  must  be  filed  in 
the  public  inspection  file  by  the  tenth 
day  of  the  succeeding  calendar  quarter 
[e.g..  January  10  for  the  quarter 
October — ^December,  April  10  for  the 
quarter  January — March,  etc.).  These 
records  shall  be  retained  until  final 
action  has  been  taken  on  the  station's 
next  license  renewal  application. 

(iii)  Children 's  television 
programming  reports.  For  commercial 
TV  broadcast  stations,  on  a  quarterly 
basis,  a  completed  Children's  Television 
Programming  Report  ("Report"),  on  FCC 
Form  398,  reflecting  efforts  made  by  the 
licensee  during  the  preceding  quarter, 
and  efforts  planned  for  the  next  quarter, 
to  serve  the  educational  and 
informational  needs  of  children.  The 
Report  for  each  quarter  is  to  be  filed  by 
the  tenth  day  of  the  succeeding  calendar 
quarter.  The  Report  shall  identify  the 
licensee's  educational  and  informational 
programming  efforts,  including 
programs  aired  by  the  station  that  are 
specifically  designed  to  serve  the 
educational  and  informational  needs  of 
children,  and  it  shall  explain  how 
programs  identified  as  Core 
Pn^ramming  meet  the  definition  set 
forth  in  §  73.671(c).  The  Report  shall 
include  the  name  of  the  individual  at 
the  station  responsible  for  collecting 
comments  on  the  station's  compUance 
with  the  Children's  Television  Act.  and 
it  shall  be  separated  from  other 
materials  in  the  pubUc  inspection  file. 
These  Reports  shall  be  retained  in  the 
public  inspection  file  until  final  action 
has  been  taken  on  the  station's  next 
license  renewal  appUcation.  Licensees 
shall  publicize  in  an  appropriate 
manner  the  existence  and  location  of 
these  Reports.  For  an  experimental 
period  of  three  years,  licensees  shall  file 
these  Reports  with  the  Commission  on 
an  annual  basis,  i.e.  four  quarterly 
reports  filed  jointly  each  year, 
preferably  in  electronic  form.  These 


Reports  shall  be  filed  with  the 
Commission  on  January  10, 1998, 
January  10, 1999,  and  January  10,  2000. 

(12)  Radio  issues/ programs  lists.  For 
commercial  AM  and  FM  broadcast 
stations,  every  three  months  a  list  of 
programs  that  have  provided  the  . 
station's  most  significant  treatment  of 
community  issues  during  the  preceding 
three  month  period.  The  list  for  each 
calendar  quarter  is  to  be  filed  by  the 
tenth  day  of  the  succeeding  calendar 
quarter  [e.g.,  January  10  for  the  quarter 
October — ^December,  April  10  for  the 
quarter  January — March,  etc.).  The  list 
shall  include  a  brief  narrative  describing 
what  issues  were  given  significant 
treatment  and  the  programming  that 
provided  this  treatment.  The  description 
of  the  programs  shall  include,  but  shall 
not  be  limited  to,  the  time,  date, 
duration,  and  tide  of  each  program  in 
which  the  issue  was  treated.  The  lists 
described  in  this  paragraph  shall  be 
retained  in  the  public  inspection  file 
until  final  action  has  been  taken  on  the 
station's  next  license  renewal 
application. 

(13)  Local  public  notice 
announcements.  Each  appUcant  for 
renewal  of  Ucense  shall,  within  7  days 
of  the  last  day  of  broadcast  of  the  local 
public  notice  of  filing  aimouncements 
required  pursuant  to  §  73.3580(h),  place 
in  the  station's  local  public  inspection 
file  a  statement  certifying  compUance 
with  this  requirement.  The  dates  and 
times  that  the  pre-filing  and  post-fiUng 
notices  were  broadcast  and  the  text 
thereof  shall  be  made  part  of  the 
certifying  statement,  llie  certifying 
statement  shall  be  retained  in  the  public 
file  for  the  period  specified  in  §  73.3580 
(for  as  long  as  die  appUcation  to  which 
it  refers). 

(14)  Radio  time  brokerage  agreements. 
For  commercial  radio  stations,  a  copy  of 
every  agreement  or  contract  involving 
time  brokerage  of  the  Ucensee's  station 
or  of  another  station  by  the  licensee, 
with  confidential  or  proprietary 
information  redacted  where  appropriate. 
These  records  shall  be  retained  as  long 
as  the  contract  or  agreement  is  in  force. 

(15)  Must-carry  or  retransmission 
consent  election.  Statements  of  a 
commercial  television  station's  election 
with  respect  to  either  must-carry  or 
retransmission  consent  as  defined  in 

§  76.64  of  this  chapter.  These  records 
shall  be  retained  for  the  duration  of  the 
three  year  election  period  to  which  the 
statement  applies. 

Note  1  to  paragraph  (e):  For  purposes  of 
this  section,  action  taken  on  an  application 
tendered  with  the  FCC  becomes  final  when 
that  action  is  no  longer  subject  to 
reconsideration,  review,  or  appeal  either  at 
the  FCC  or  in  the  courts. 


Note  2  to  paragraph  (e):  For  purposes  of 
this  section,  the  term  "all  related  material" 
includes  all  exhibits,  letters,  and  other 
documents  tendered  for  filing  with  the  FCC 
as  part  of  an  application,  report,  or  other 
document,  all  amendments  to  the 
application,  report,  or  other  document, 
copies  of  all  documents  incorporated  therein 
by  reference  and  not  already  maintained  in 
the  public  inspection  file,  and  all 
correspondence  between  the  FCC  and  the 
applicant  pertaining  to  the  application, 
report,  or  other  document,  which  according 
to  the  provisions  of  §§0.451  through  0.461  of 
this  part  are  open  for  public  inspection  at  the 
offices-of  the  PCQ 

4.  Section  73.3527  is  revised  to  read 
as  follows: 

§  73.3527    Local  public  inspection  file  of 
noncommercial  educational  stations. 

(a)  Responsibility  to  maintain  a  file. 
The  following  shall  maintain  for  pubUc 
inspection  a  file  containing  the  material 
set  forth  in  this  section. 

(1)  AppUcants  for  a  ccnstruction 
]>ermit  for  a  new  station  in  the 
noncommercial  educational  broadcast 
services  shall  maintain  a  pubUc 
mspection  file  containing  the  material, 
relating  to  that  station,  described  in 
paragraph  (e)(2)  and  (e){ll)  of  this 
section.  A  separate  file  shall  be 
maintained  for  each  station  for  which  an 
appUcation  is  pending.  If  the 
appUcation  is  granted,  paragraph  (a)(2) 
of  this  section  shall  apply. 

(2)  Every  permittee  or  licensee  of  an 
AM,  FM,  or  TV  station  in  the 
noncommercial  educational  broadcast 
services  shall  maintain  a  public 
inspection  file  containing  the  material, 
relating  to  that  station,  described  in 
paragraphs  (e)(1)  through  (e)(ll)  of  this 
section.  In  addition,  every  permittee  or 
Ucensee  of  a  noncommercial 
educational  TV  station  shall  maintain 
for  pubUc  inspection  a  file  containing 
material,  relating  to  that  station, 
described  in  paragraphs  (e)(12)  of  this 
section.  A  separate  file  shall  be 
maintained  for  each  station  for  which  an 
authorization  is  outstanding,  and  the 
file  shall  be  maintained  so  long  as  an 
authorization  to  operate  the  station  is 
outstanding. 

(b)  Location  of  the  file.  The  public 
inspection  file  shall  be  maintained  at 
the  main  studio  of  the  station.  An 
appUcant  for  a  new  station  or  change  of 
community  shall  maintain  its  file  at  an 
accessible  place  in  the  proposed 
commimity  of  Ucense  or  at  its  proposed 
main  studio. 

(c)  Access  to  material  in  the  file.  (1) 
The  file  shall  be  available  for  pubUc 
inspection  at  any  time  during  regular 
business  hours.  All  or  part  of  the  file 
may  be  maintained  in  a  computer 
database,  as  long  as  a  computer  terminal 
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is  made  available,  at  the  location  of  the 
file,  to  members  of  the  public  who  wish 
to  review  the  file.  Material  in  the  public 
inspection  file  shall  be  made  available 
for  printing  or  machine  reproduction 
upon  request  made  in  person.  The 
applicant,  permittee,  or  Ucensee  may 
specify  the  location  for  printing  or 
reproduction,  require  the  requesting 
party  to  pay  the  reasonable  cost  thereof, 
and  may  require  guarantee  of  payment 
in  advance  (e.g.,  by  requiring  a  deposit, 
obtaining  credit  card  information,  or 
any  other  reasonable  method).  Requests 
for  copies  shall  be  fulfilled  within  a 
reasonable  period  of  time,  which 
generally  should  not  exceed  7  days. 

(2)  The  applicant,  permittee,  or 
licensee  shall  make  available,  by  mail 
upon  telephone  request,  photocopies  of 
documents  in  the  file,  and  the  station 
shall  pay  postage.  Licensees  shall  mail 
the  most  recent  version  of  "The  Public 
and  Broadcasting"  to  any  member  of  the 
public  that  requests  a  copy.  Licensees 
shall  be  prepared  to  assist  members  of 
the  public  in  identifying  the  documents 
they  may  ask  to  be  sent  to  them  by  mail, 
for  example,  by  describing  to  the  caller, 
if  asked,  the  period  covered  by  a 
particular  report  and  the  number  of 
pc^es  included  in  the  report. 

id)  Responsibility  in  case  of 
assignment  or  transfer.  (1)  In  cases 
involving  applications  for  consent  to 
assignment  of  broadcast  station 
construction  perinits  or  Ucenses,  with 
respect  to  which  public  notice  is 
required  to  be  given  under  the 
provisions  of  §  73.3580  or  §  73.3594.  the 
file  mentioned  in  paragraph  (a)  of  this 
section  shall  be  maintained  by  the 
assignor.  If  the  assignment  is  consented 
to  by  the  FCC  and  consummated,  the 
assignee  shall  maintain  the  file 
commencing  with  the  date  on  which 
notice  of  the  consummation  of  the 
assignment  is  filed  with  the  FCC.  The 
assignee  shall  retain  public  file 
documents  obtained  from  the  assignor 
for  the  period  required  imder  these 
rules. 

(2)  In  cases  involving  applications  for 
consent  to  transfer  of  control  of  a 
permittee  or  licensee  of  a  broadcast 
station,  the  file  mentioned  in  paragraph 
(a)  of  this  section  shall  be  maintained  by 
the  permittee  or  licensee. 

(e)  Contents  of  the  file.  The  material 
to  be  retained  in  the  public  inspection 
file  is  as  follows: 

(1)  Authorization.  A  copy  of  the 
ctirrent  FCC  authorization  to  construct 
or  operate  the  station,  as  well  as  any 
other  documents  necessary  to  reflect 
any  modifications  thereto  or  any 
conditions  that  the  FCC  has  placed  on 
the  authorization.  These  materials  shall 
be  retained  until  replaced  by  a  new 


authorization,  at  which  time  a  copy  of 
the  new  authorization  and  any  related 
materials  shall  be  placed  in  the  file. 

(2)  Applications  and  related 
materials.  A  copy  of  any  appUcation 
tendered  for  filing  with  the  FCC, 
together  with  all  related  material,  and 
copies  of  Initial  Decisions  and  Final 
Decisions  in  hearing  cases  pertaining 
thereto.  If  petitions  to  deny  are  filed 
against  the  application  and  have  been 
served  on  the  applicant,  a  statement  that 
such  a  petition  has  been  filed  shall  be 
maintained  in  the  file  together  with  the 
name  and  address  of  the  party  filing  the 
petition.  Applications  shall  be  retained 
in  the  public  inspection  file  until  final 
action  has  been  taken  on  the 
appUcation.  except  that  applications  for 
a  new  construction  permit  granted 
pujsuant  to  a  waiver  showing  and 
applications  for  assignment  or  transfer 
of  license  granted  pursuant  to  a  waiver 
showing  shall  be  retained  for  as  long  as 
the  waiver  is  in  effect.  In  addition, 
license  renewal  applications  granted  on 
a  short-term  basis  shall  be  retained  until 
final  action  has  been  taken  on  the 
license  renewal  application  filed 
immediately  following  the  shortened 
license  term. 

(3)  Contour  maps.  A  copy  of  any 
service  contour  maps,  submitted  with 
any  application  tendered  for  filing  with 
the  FCC.  together  writh  any  other 
information  in  the  application  showing 
service  contours  and/or  main  studio  and 
transmitter  location  (State,  county,  city, 
street  address,  or  other  identifying 
information).  These  docimients  shall  be 
retained  for  as  long  as  they  reflect 
ciirrent,  accurate  information  regarding 
the  station. 

(4)  Ownership  reports  and  related 
materials.  A  copy  of  the  most  recent, 
complete  ownership  report  filed  with 
the  FCC  for  the  station,  together  with 
any  subsequent  supplemental  report  or 
statement  filed  with  the  FCC  certifying 
that  the  current  report  is  accurate,  and 
together  with  all  related  material.  These 
materials  shall  be  retained  until  a  new, 
complete  ownership  report  is  filed  with 
the  FCC,  at  which  time  a  copy  of  the 
new  report  and  any  related  materials 
shall  be  placed  in  the  file.  The  permittee 
or  licensee  must  retain  in  the  public  file 
either  a  copy  of  the  contracts  listed  in 
such  reports  in  accordance  with 

§  73.3615(d)(3).  or  an  up-to-date  list  of 
such  contracts.  Licensees  and 
permittees  who  choose  to  maintain  a  list 
of  contracts  must  provide  a  copy  of  any 
contracts  to  requesting  parties  within  7 
days. 

(5)  Political  file.  Such  records  as  are 
required  by  §  73.1943  to  be  kept 
concerning  broadcasts  by  candidates  for 
public  office.  These  records  shall  be 


retained  for  the  period  specified  in 
§  73.1943  (2  years). 

(6)  Annual  employment  reports.  A 
copy  of  every  annual  employment 
report  (Form  395)  filed  by  .the  licensee 
or  permittee  for  the  station,  together 
with  all  related  material.  These 
materials  shall  be  retained  imtil  final 
action  has  been  taken  on  the  station's 
next  license  renewal  application. 

(7)  The  Public  and  Broadcasting.  At 
all  times,  a  copy  of  the  most  recent 
version  of  the  manual  entitled  "The 
Public  and  Broadcasting." 

(8)  Issues/ programs  lists.  For 
nonexempt  noncommercial  educational 
broadcast  stations,  every  three  months  a 
list  of  programs  that  have  provided  the 
station's  most  significant  treatment  of 
community  issues  during  the  preceding 
three  month  period.  The  list  for  each 
calendar  quarter  is  to  be  filed  by  the 
tenth  day  of  the  succeeding  calendar 
quarter  (e.g.,  January  10  for  the  quarter  . 
October-December,  April  10  for  the 
quarter  January-March,  etc.).  The  list 
shall  include  a  brief  narrative  describing 
what  issues  were  given  significant 
treatment  and  the  programming  that 
provided  this  treatment.  The  description 
of  the  programs  shall  include,  but  shall 
not  be  limited  to,  the  time,  date, 
duration,  and  title  of  each  program  in 
which  the  issue  was  treated.  The  lists 
described  in  this  paragraph  shall  be 
retained  in  the  public  inspection  file 
imtil  final  action  has  been  taken  on  the 
station's  next  license  renewal 
application. 

(9)  Donor  lists.  The  lists  of  donors 
supporting  specific  programs.  These 
lists  shall  be  retained  for  tyo  years. 

(10)  Local  public  notice 
announcements.  Each  applicant  for 
renewal  of  license  shall,  within  7  days 
of  the  last  day  of  broadcast  of  the  local 
public  notice  of  filing  announcements 
required  pursuant  to  §  73.3580(h),  place 
in  the  station's  local  piiblic  inspection 
file  a  statement  certifying  compliance 
with  this  requirement.  The  dates  and 
times  that  the  pre-filing  and  post-filing 
notices  were  broadcast  and  the  text 
thereof  shall  be  made  part  of  the 
certifying  statement.  The  certifying 
statement  shall  be  retained  in  the  public 
file  for  the  period  specified  in  §  73.3580 
(for  as  long  as  the  appUcation  to  which 
it  refers). 

(11)  Material  relating  to  FCC 
investigation  or  complaint.  Material 
having  a  substantial  bearing  on  a  matter 

"which  is  the  subject  of  an  FCC 
investigation  or  complaint  to  the  FCC  of 
which  the  applicant,  permittee,  or 
licensee  has  been  advised.  This  material 
shall  be  retained  imtil  the  appUcant, 
permittee,  or  licensee  is  notified  in 
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writing  that  the  material  may  be 
discarded. 

(12)  Must-cany  requests. 
Noncommercial  television  stations 
requesting  mandatory  carriage  on  any 
cable  system  pursuant  to  §  76.56  of  this 
chapter  shall  place  a  copy  of  such 
request  in  its  public  file  and  shall  retain 
both  the  request  and  relevant 
correspondence  for  the  duration  of  any 
period  to  which  the  request  appUes. 

Note  (1)  to  paragraph  (e):  For  purposes  of 
this  section,  a  decision  made  with  respect  to 
an  application  tendered  with  the  FCC 
becomes  final  when  that  decision  is  no 
longer  subject  to  reconsideration,  review,  or 
appeal  either  at  the  FCC  or  in  the  courts. 

Note  (2)  to  paragraph  (e):  For  purposes  of 
this  section,  the  term  "all  related  material" 
includes  all  exhibits,  letters,  and  other 
documents  tendered  for  filing  with  the  FCC 
as  part  of  an  application,  rep>ort,  or  other 
document,  all  amendments,  to  the 
application,  report,  or  other  document, 
copies  of  all  documents  incorporated  therein 
by  reference  and  not  already  maintained  in 
the  public  inspection  file,  and  all 
correspondence  between  the  FOC  and  the 
applicant  pertaining  to  the  application, 
report,  or  other  document,  which  according 
to  the  provisions  of  §§  0.451  through  0.461  of 
the  rules  are  open  for  public  inspection  at  the 
offices  of  the  FCC. 

§  73.1 202    [Removed] 

5.  Section  73.1202  is  removed. 
(PR  Doc.  98-24004  Filed  9-15-98;  8:45  am) 

BILUNO  CODE  (TtS-OI-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
P.D.  082798A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Community 
Development  Quota  Program 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Department  of  Commerce. 
ACTION:  Partial  approval  of  the 
Community  Development  Plans  for 
Multispecies  Groimdfish  and  Prohibited 
Species  for  the  years  1998  through  2000. 

SUMMARY:  NMFS  announces  the  partial 
approval  of  recommendations  made  by 
the  State  of  Alaska  (State)  for  the  1998 
through  2000  multispecies  groundfish 
and  prohibited  species  Community 
Development  Plans  (CDPs)  imder  the 
Western  Alaska  Commimity 
Development  Quota  (CDQ)  Program. 
This  action  announces  the  decision  by 


NMFS  to  approve  the  State's 
recommended  CDPs,  including  the 
percentage  allocations  of  the 
multispecies  groundfish  CDQ  reserves 
and  prohibited  species  quota  (PSQ) 
reserves  to  each  CDP,  with  the 
exception  of  certain  vessels  Usted  in  the 
CDPs  that  NMFS  determined  are 
ineligible  for  approval  at  this  time.  This 
action  also  announces  the  availabiUty  of 
findings  underlying  NMFS's  decision. 
This  action  is  intended  to  further  the 
goals  and  objectives  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act. 

DATES:  Partial  approval  of  the  CDPs  is 
effective  October  16, 1998. 
ADDRESSES:  Copies  of  the  findings  made 
by  NMFS  in  partially  approving  the 
State's  recommendations  may  be 
obtained  from  the  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  AK  99802,  Attn: 
Lori  Gravel. 

FOR  FURTHER  INFORNIATION  CONTACT: 
Sally  Bibb,  907-586-7228. 
SUPPLEMIENTARY  INFORMATION: 

Background 

The  Multispecies  CDQ  Program  was 
developed  by  the  North  Pacific  Fishery 
Management  Council  (Council)  as 
Amendment  41  to  the  Fisheries 
Management  Plan  for  the  Bering  Sea/ 
Aleutian  Islands  Groundfish. 
Amendment  41  was  approved  by  NMFS 
on  September  12, 1997,  and 
implemented  under  regulations  at 
subpart  C  of  50  CFR  part  679. 
Regulations  estabUshing  the  groimdfish 
CDQ  reserves  and  PSQ  reserves  were 
published  in  the  Federal  Register  on 
February  19, 1998  (63  FR  8356).  and  a 
final  rule  implementing  the 
administrative  and  catch  monitoring 
requirements  for  the  multispecies  (MS) 
CDQ  Program  was  published  in  the 
Federal  Register  on  June  4. 1998  (63  FR 
30381). 

Eligible  western  Alaska  communities 
submitted  six  proposed  CDPs  to  the 
State  under  §  679.30.  The  CDPs  include 
requests  for  allocations  of  the  available 
multispecies  groimdfish  CDQ  reserves 
and  PSQ  reserves  established  at 
§679.31.  The  State  conducted  a  pubUc 
hearing  on  September  9. 1997.  in 
Anchorage.  Alaska,  during  which  all 
interested  persons  had  an  opportunity 
to  be  heard.  The  hearing  covered  the 
substance  and  content  of  the  proposed 
CDPs  in  such  a  manner  that  the  general 
public,  and  particularly  the  affected 
parties,  had  a  reasonable  opportunity  to 
understand  the  impact  of  each  proposed 
CDP.  The  State  made  available  for 
pubUc  review  all  State  of  Alaska 
materials  pertinent  to  the  hearing  at  the 


time  the  hearing  was  announced.  The 
pubUc  hearing  held  by  the  State 
satisfied  the  requirements  of  §  679.30(b). 

The  State  consulted  the  Council 
concerning  the  proposed  CDPs  during 
the  Council's  September  1997  and  April 
1998  meetings.  The  Council  reviewed 
copies  of  the  CDP  executive  summaries, 
summary  sheets,  and  the  State's 
recommended  allocations  and 
concurred  in  the  State's 
recommendations. 

The  State  sent  its  recommendations 
for  approval  of  the  proposed  CDPs  to 
NMFS  on  July  6, 1998.  The  State's 
allocation  recommendations  are 
effective  for  1998  through  2000  for  all 
species  groups  allocated  to  the 
groundfish  CDQ  reserves  and  PSQ 
reserves,  except  arrowtooth  flounder, 
squid,  "other  species",  chinook  salmon, 
and  non-chinook  salmon.  Allocation 
recommendations  for  these  five  species 
groups  are  effective  for  1998  only. 
Delaying  the  1999  and  2000  aUocation 
recommendations  for  these  five  species 
groups  will  allow  the  State  to  provide 
for  bycatch  needs  for  (1)  the  fixed  gear 
sablefish  CDQ  fishery  when  it  is 
integrated  into  the  multispecies 
groundfish  CDQ  fisheries  in  1999,  and 
(2)  the  poUock  CDQ  fishery  if 
Amendment  45  and  its  implementing 
regulations  are  approved  by  NMFS. 

New  regulations  governing  the  MS 
CDQ  fisheries  promulgated  by  NMFS  on 
June  4, 1998,  require  that  a  fishing  plan 
for  each  vessel  and  processor  proposed 
as  eligible  to  participate  in  the  MS 
groundfish  CDQ  be  submitted  in  the 
CDP.  NMFS  has  reviewed  fishing  plans 
for  39  catcher  vessels,  24  catcher/ 
processors,  and  five  shoreside 
processing  plants  and  determined  that 
38  catcher  vessels,  13  catcher/ 
processors,  and  five  shoreside 
processing  plants  can  be  approved  at 
this  time  as  eUgible  for  the  MS  CDQ 
fisheries.  The  remaining  catcher  vessel 
and  11  catcher/processors  do  not  meet 
the  requirements  for  eligibility  because 
incomplete  or  incorrect  information  was 
provided  in  the  proposed  CDP.  NMFS 
has  notified  the  CDQ  groups  of  the 
deficiencies  in  the  fishing  plans  for 
these  vessels  and  the  specific 
information  that  must  be  provided 
before  these  vessels  will  be  approved. 
Vessels  not  approved  as  eligible  vessels 
with  the  CDP  may  be  added  later 
.  through  an  amendment  to  the  CDP. 

Witn  the  exception  of  the  vessels 
mentioned  above,  NMFS  has 
determined  that  the  State's 
recommendations  for  approval  of 
proposed  CDPs  are  consistent  with  the 
community  eligibiUty  conditions  and 
evaluaUon  criteria  and  other  applicable 
provisions  of  the  Federal  regulations 


49502     Federal  Register /Vol.  63,  No.  179 /Wednesday,  September  16,  1998 /Rules  and  Regulations 


governing  the  CDQ  Program.  The 
allocations  to  each  CDQ  group  are 
presented  in  the  table  below.  NMFS's 


findings  regarding  this  decision  also  are     authorized  under  §  679.23  at  1200 
available  (see  ADDRESSES).  CDQ  fishing       hours,  Alaska  local  time,  Octobej  1, 
for  multispecies  groundfish  is  1998. 


State  of  Alaska  Multispecies  Groundfish  and  Prohibited  Species  Community  Development  Quota 

Allocations 


Species  or  species  group 


APICDA 
percent 


BBEDC 
percent 


CBSFA 
percent 


CVRF 
percent 


NSEDC 
percent 


YDFDA 
percent 


Allocations  for  1998-2000 


Groundfish: 

BS  SaWefish 

Al  Sat)terish 

Pacific  Cod 

WAI  Atka  Mackerel 

CAI  Atka  Mackerel 

EAI/BS  Atka  Mackerel  

Yellowfin  Sole 

Rock  Sole  

BS  Greenland  Turtx^t 

Al  Greenland  Turtx>t 

Flattiead  Sole 

Ottier  Flatfish  

BS  Pacific  Ocean  Perch 

WAI  Pacific  Ocean  Perch  ... 

CAI  Pacific  Ocean  Perch  .... 

EAI  Pacific  Ocean  Perch  .... 

BS  Other  Red  Rockfish  

Al  Sharpchin/Northern  

Al  Shortraker/Rougheye  

BS  Other  Rockfish  

BS  Ottier  Rockfish  

Prohibited  Species: 

Zone  1  Red  King  Crab  

Zone  1  Bairdi  Tanner  Crab 

Zone  2  Bairdi  Tanner  Crab 

Optlk)  Tanner  Crab  

Pacific  Halibut 


16 
16 
16 
20 
20 
20 
29 
10 
16 
18 
20 
20 
20 
20 
20 
20 
20 
20 
17 
16 
16 

19 
24 
24 
26 
20 


20 
20 
20 
17 
17 
17 
25 
20 
25 
18 
20 
20 
17 
17 
17 
17 
17 
17 
20 
20 
20 

21 
25 
25 
23 
22 


10 

10 

10 

10 

10 

10 

8 

10 

14 

5 

10 

10 

10 

10 

10 

10 

10 

10 

9 

8 

8 

9 

7 
7 
9 
8 


Allocations  for  1998  only 


Note: 

APICDA— Aleutian  Pribilof  Island  Community  Developrnent  Association. 

BBEDC — Bristol  Bay  Economic  Development  Corporation. 

CBSFA — Central  Bering  Sea  Fishermen's  Association. 

NSEDC — Norton  Sound  Economic  Development  Corporation. 

YDFDA— Yukon  Delta  Fisheries  Development  Association. 

BS— Bering  Sea. 

Al— Aleutian  Islands. 

WAI— Western  Aleutian  Islands. 

CAI — Central  Aleutian  Islands. 

EAI — Eastern  Aleutian  Islands. 


Dated:  Septeml)er  9, 1998. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(PR  Doc.  98-24725  Filed  9-15-98;  8:45  am] 
BILUNO  COOE  3S10-22-P 


17 
17 
17 
17 
17 
17 

5 
20 

1 

14 
15 
15 
17 
17 
17 
17 
17 
17 
17 
18 
18 

15 
9 
9 
8 

13 


18 
18 
18 
16 
16 
16 
5 
20 
20 
26 
15 
15 
16 
16 
16 
16 
16 
16 
18 
19 
19 

15 
9 
9 
8 

14 


19 
19 
19 
20 
20 
20 
28 
20 
24 
19 
20 
20 
20 
20 
20 
20 
20 
20 
19 
19 
19 

21 
26 
26 
26 
23 


ArroMftooth  Flounder  

19 
19 
19 
21 
23 

21 
18 
22 
21 
23 

9 
10 
9 
9 
8 

15 
17 
14 
13 
11 

15 
16 
14 
13 
11 

21 

Squid            

20 

Otn©r  opOCIBS  ..„■„■„„.•••...•••••••••••..•.«..••—• 

Chinook  Salmon           

22 

23 

Non-Chinook  Salnrwn 

24 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  phor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Part  1726 

Revision  of  Electric  Program  Standard 
Contract  Forms 

agency:  Rural  Utilities  Service,  USDA. 

ACTION:  Advanced  Notice  of  Proposed 
Rulemaking. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  requires  borrowers  to  use 
standard  forms  of  contracts  promulgated 
by  RUS  when  contracting  for 
construction,  procurement,  engineering 
services,  or  architectural  services 
financed  through  loans  made  or 
guaranteed  by  RUS,  in  accordance  with 
applicable  RUS  regulations.  RUS  is 
planning  to  update,  consolidate,  and 
streamline  the  standard  forms  of 
contracts  used  for  construction  and 
procurement. 

DATES:  Written  comments  must  be 
received  by  RUS,  or  bear  a  postmark  or 
equivalent,  no  later  than  November  16, 
1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  F.  Lament  Heppe.  Jr., 
Director,  Program  Development  and 
Regulatory  Analysis,  Rural  Utilities 
Service,  U.S.  Department  of  Agriculture, 
Stop  1522, 1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-1522. 
Telephone:  (202)  720-9550.  RUS 
requires  a  signed  original  and  three 
copies  of  all  comments  (7  CFR  1700.4). 
Comments  will  be  available  for  public 
inspection  during  regular  business 
hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORiyiATION  CONTACT:  Fred 
J.  Gatchell,  Deputy  Director,  Electric 
Staff  Division,  Rural  Utilities  Service, 
U.S.  Department  of  Agriculture,  Stop 
1569, 1400  Independence  Ave.,  SW., 
Washington,  DC  20250-1569. 
Telephone:  (202)  720-1398.  FAX:  (202) 
720-7491.  E-mail: 
fgatchel@rus.usda.gov. 


SUPPLEMENTARY  INFORMATION: 

Background 

The  standard  loan  agreement  between 
RUS  and  its  electric  borrowers  provides 
that,  in  accordance  with  applicable  RUS 
regulations,  the  borrower  shall  use 
standard  forms  of  contracts  promulgated 
by  RUS  for  construction,  procurement, 
engineering  services,  and  architectural 
services  financed  by  a  loan  made  or 
guaranteed  by  RUS.  RUS  also  publishes 
forms  of  contracts  which  serve  as 
guidance  to  borrowers  and  which 
borrowers  may  use  at  their  discretion. 
RUS  is  planning  to  update,  consolidate, 
and  streagiline  the  standard  forms  of 
contracts  used  for  construction  and 
procurement.  The  forms  included  in 
this  effort  are: 

Primary  Contract  Forms 

■     1.  RUS  Form  198,  Rev.  2-95, 
Equipment  Contract.  This  form  is  used 
for  equipment  purchases. 

2.  RUS  Form  200,  Rev.  2-95, 
Construction  Contract — Generating. 
This  form  is  used  for  generating  plant 
construction  or  for  the  furnishing  and 
installation  of  major  items  of 
equipment. 

3.  RUS  Form  201,  Rev.  2-95.  Right-of- 
Way  Clearing  Contract.  This  form  is 
used  for  distribution  line  right-of-way 
clearing  work,  which  is  to  be  performed 
separate  from  line  construction. 

4.  RUS  Form  203,  Rev.  2-95, 
Transmission  System  Right-of-Way 
Clearing  Contract.  This  form  is  used  for 
transmission  right-of-way  clearing  work, 
which  is  to  be  performed  separate  from 
line  construction. 

5.  RUS  Form  257,  Rev.  2-95,  Contract 
to  Construct  Buildings.  This  form  is 
used  to  construct  headquarters 
buildings  and  other  structure 
construction. 

6.  RUS  Form  764,  Rev.  2-95, 
Substation  and  Switching  Station 
Erection  Contract.  This  form  is  used  to 
construct  substations  and  switching 
stations. 

7.  RUS  Form  786,  Rev.  2-95,  Electric 
System  Communications  and  Control 
Equipment  Contract.  This  form  is  used 
for  delivery  and  installation  of 
equipment  for  system  communications. 

8.  RUS  Form  790,  Rev.  2-95, 
Distribution  Line  Extension 
Construction  Contract  (Labor  and 
Materials).  This  form  is  used  for  limited 
distribution  construction  accoimted  for 
imder  work  order  procediu«. 


9.  RUS  Form  792,  Rev.  2-95, 
Distribution  Line  Extension 
Construction  Contract  (Labor  Only). 
This  form  is  used  for  limited 
distribution  construction  accounted  for 
under  work  order  procedure. 

10.  RUS  Form  830,  Rev.  2-95.  Electric 
System  Construction  Contract  (Labor 
and  Materials).  This  form  is  used  for 
distribution  and  transmission  line 
project  construction. 

11.  RUS  Form  831,  Rev.  2-95,  Electric 
Transmission  Construction  Contract 
(Labor  and  Materials).  This  form  is  used 
for  transmission  line  project 
construction. 

Other  Contract  Forms 

1.  RUS  Form  168b,  Rev.  2-95, 
Contractor's  Bond.  This  form  is  used  to 
obtain  a  surety  bond  and  is  included  in 
RUS  Forms  200,  201,  203,  257,  764,  786, 
790,  792,  830,  and  831. 

2.  RUS  Form  168c,  Rev.  2-95, 
Contractor's  Bond  (less  than  $1  million). 
This  form  is  used  in  lieu  of  RUS  Form 
168b  to  obtain  a  surety  bond  when 
contractor's  surety  has  accepted  a  Small 
Business  Administration  guarantee. 

3.  RUS  Form  180,  Rev.  2-95, 
Construction  Contract  Amendment. 
This  form  is  used  to  amend  distribution 
line  construction  contracts. 

4.  RUS  Form  181,  Rev.  2-95, 
Certificate  of  Completion,  Contract 
Construction  for  Buildings.  This  form  is 
used  for  the  closeout  of  RUS  Form  257. 

5.  RUS  Form  187,  Rev.  2-95, 
Certificate  of  Completion,  Contract 
Construction.  This  form  is  used  for  the 
closeout  of  and  is  included  in  RUS 
Forms  200.  203,  764,  786,  830,  and  831. 

6.  RUS  Form  213,  Rev.  2-95, 
Certificate  ("Buy  American").  This  form 
is  used  to  document  compliance  vfith 
the  "Buy  American"  requirement. 

7.  RUS  Form  224,  Rev.  2-95,  Waiver 
and  Release  of  Lien.  This  form  is  used 
for  the  closeout  of  and  is  included  in 
RUS  Forms  200, 203,  764,  786,  830,  and 
831. 

8.  RUS  Form  231,  Rev.  2-95, 
Certificate  of  Contractor.  This  form  is 
used  for  the  closeout  of  and  is  included 
in  RUS  Forms  200.  203,  764,  786,  830, 
and  831. 

9.  RUS  Form  238.  Rev.  2-95, 
Construction  or  Equipment  Contract 
Amendment.  This  form  is  used  to 
amend  contracts  except  distribution  line 
construction  contracts. 

10.  RUS  Form  251,  Rev.  2-95, 
Material  Receipt.  This  form  is  used  to 
dociunent  receipt  of  owner  furnished 
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materials  and  is  included  in  RUS  Forms 
764.  830.  and  831. 

11.  RUS  Form  254.  Rev.  2-95, 
Construction  Inventory.  This  form  is 
used  for  the  closeout  of  RUS  Fonns  203, 
764.  830.  and  831.  This  form  is  available 
from  RUS. 

12.  RUS  Form  307.  Rev.  2-95.3id 
Bond.  This  form  is  used  to  obtain  a  bid 
bond  and  is  included  in  RUS  Forms 

200.  203.  257,  764,  830,  and  831. 

13.  RUS  Form  792b,  Rev.  2-95. 
Certificate  of  Construction  and 
Indemnity  Agreement.  This  form  is  used 
for  the  closeout  of  and  is  included  in 
RUS  Forms  201.  790.  792. 

14.  RUS  Form  792c,  Rev.  2-95, 
Supplemental  Contract  for  Additional 
Project.  This  form  is  used  to  amend  and 
is  included  in  RUS  Forms  201.  790.  792. 

Guidance  Forms 

1.  RUS  Form  172,  Rev.  9-58. 
Certificate  of  Inspection.  Contract 
Construction.  This  form  is  used  to  notify 
RUS  that  construction  is  ready  for 
inspection. 

2.  RUS  Form  173.  Rev.  3-55, 
Materials  Contract.  This  form  is  used  for 
distribution,  transmission,  and  general 
plant  material  purchases. 

3.  RUS  Form  274.  Rev.  6-81.  Bidder's 
Qualifications.  This  form  is  used  to 
document  bidder's  qualifications. 

4.  RUS  Form  282,  Rev.  11-53, 
Subcontract.  This  form  is  used  for 
subcontracting. 

5.  RUS  Form  458.  Rev.  3-55, 
Materials  Contract.  This  form  is  used  to 
obtain  generation  plant  material  and 
equipment  piut:hases  not  requiring 
acceptance  tests  at  the  project  site. 

Our  plans  for  revising  and  updating 
these  forms  include: 

1.  Eliminate  unneeded  forms.  This 
would  include  merging  the  Form  181 
into  the  Form  187.  merging  the  Form 
180  into  the  Form  238.  merging  the 
Form  201.  203,  and  764  into  the  Form 
830.  and  eliminating  Forms  181, 180. 

201.  203.  and  764.  We  are  also 
considering  eliminating  infrequently 
used  guidance  forms  (Forms  172. 173, 
274.  282,  and  458.) 

2.  Make  forms  suitable  for  "subject 
to"  or  "not  subject  to"  RUS  approval. 
This  would  include  merging  the  Form 
831  into  the  Form  830  and  eliminating 
Form  831. 

3.  Make  construction  contract  forms 
suitable  for  "labor  only"  or  "labor  and 
material."  This  would  include  merging 
the  Form  792  into  the  Form  790  and 
eliminating  Form  792. 

4.  Standardize  tables  and  information 
pages  and  incorporate  them  as  separate 
attachments.  We  are  considering 
publishing  the  "Construction  Units" 
pages  as  a  separate  bulletin.  This  would 


allow  the  borrower  to  include  in  the  bid 
package  only  those  construction  unit 
pages  that  are  relevant  to  a  particular 
project. 

5.  Maximize  consistency  among 
forms.  This  would  include 
standardizing  common  provisions  and 
terminology,  and  adding  a  "Notice  and 
Instructions  to  Bidders"  to  forms  not 
having  one. 

6.  Include  an  estimated  or  base 
quantity  provision  in  imit  price  contract 
forms. 

7.  Add  a  provision  regarding 
assignment  of  the  contract  to  RUS. 

8.  Update  and  clarify  contract 
provisions  as  necessary.  This  would 
include: 

a.  Clarifying  that  the  contractor  (not 
the  owner  or  engineer)  is  solely 
responsible  for  the  means  and  methods 
of  construction  and  for  the  supervision 
of  the  contractor's  employees. 

b.  Deleting  the  reference  to  a 
"Supervisor"  appointed  by  RUS. 

c.  Delete  the  reference  to  the  loan 
contract  and  owner's  access  to  funding. 

d.  Deleting  the  option  for  eliminating 
retainage  after  the  contract  is  50  percent 
complete. 

e.  Updating  the  "Buy  American" 
requirement. 

f.  Eliminating  gender  specific  terms 
(him.  his.  materialmen,  etc.) 

RUS- invites  comments  from  the 
public  about  our  plans  to  update, 
consolidate,  and  streamline  the  standard 
forms  of  contracts  listed  above.  We  are 
specifically  interested  in  comments  on 
the  following  questions: 

•  Are  the  guidance  forms  used  often 
or  should  they  be  eliminated? 

•  Are  there  provisions  in  the  contract 
forms  that  should  be  updated  (in 
addition  to  the  provisions  indicated 
above)? 

•  Does  the  proposed  revision/ 
consolidation  plan  meet  the  needs  of 
most  borrowers? 

Dated:  September  9, 1998. 
Inga  Smulkstys. 

Acting  Under  Secretary,  Rural  Development. 
(FR  Doc.  98-24763  Filed  9-15-98;  8:45  am] 

BILUNG  CODE  3410-1S-P 


DEPARTMErfT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Part  1755 

RIN0572-AB41 

Telecommunications  System 
Construction  Contract  and 
Specifications 

AGENCY:  Rural  Utilities  Service,  USDA. 


ACTION:  Advanced  notice  of  proposed 
rulemaking. 

summary:  The  Rural  Utilities  Service 
(RUS)  is  considering  possible  revisions 
that  may  be  desirable  in  form  and 
content  of  RUS  Contract  Form  515. 
Telephone  System  Construction 
Contract.  This  action  will  amend  the 
Telephone  System  Specifications  which 
include  RUS  Bulletin  345-150. 
Specifications  and  Drawings  for 
Construction  of  Direct  Buried  Plant 
(Form  515a):  RUS  Bulletin  345-151. 
Specifications  and  Drawings  for  Conduit 
and  Manhole  Construction  (Form  515c); 
RUS  Bulletin  345-152,  Specifications 
and  Drawings  for  Underground  Cable 
Installation  (Form  515d);  RUS  Bulletin 
345-153,  Specifications  and  Drawings 
forCon-struction  of  Pole  Lines.  Aerial 
Cables  and  Wires  (Form  51 5f);  and  RUS 
Bulletin  345-154.  Specifications  and 
Drawings  for  Service  Entrance  and 
Station  Protector  Installation  (Form 
515g).  Changes  to  the  Telephone  System 
Construction  Contract  and 
Specifications  vnll  incorporate  the  latest 
technology,  remove  redimdant  or 
outdated  requirements,  and  simplify  the 
specification  format. 
DATES:  Written  comments  must  be 
received  by  RUS.  or  bear  a  postmark  or 
equivalent,  no  later  than  December  15. 
1998. 

ADDRESSES:  Comments  should  be 
mailed  to  Charlie  I.  Harper.  Jr..  Chief. 
Outside  Plant  Branch. 
Telecommimications  Standards 
Division.  Rural  Utihties  Service.  STOP 
1598.  United  States  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1598.  RUS  requests  an  original  and 
three  copies  of  all  comments  (7  CFR  part 
1700.4).  All  comments  received  will  be 
available  for  public  inspection  at  room 
2835  South  Building  (above  address) 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Charhe  I.  Harper.  Jr..  Chief,  Outside 
Plant  Branch,  Telecommunications 
Standards  Division,  Rural  Utilities 
Service.  STOP  1598.  United  States 
Department  of  Agriculture.  1400    ___ 
Independence  Avenue.  SW.. 
Washington.  DC  20250-1598. 
Telephone:  (202)  720-0680.  Fax:  (202) 
720-4099. 

SUPPLEMENTARY  INFORMATION:  The 
Telephone  System  Construction 
Contract  and  Specifications  are  used  by 
borrowers  of  RUS  funds  to  seciue  the 
services  of  a  contractor  for  the 
construction  of  telecommunications 
facilities.  The  present  form  of  the 
contract  and  specifications  has  not  been 
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revised  since  January  1990.  RUS  is 
requesting  comments  from  borrowers, 
consulting  engineers,  contractors,  and 
other  interested  parties  on 
recommended  changes  to  the  contract 
form  and  specifications. 

Dated:  September  9, 1998. 
Inga  Smulkstys, 

Acting  Undersecretary,  Rural  Development. 
|FR  Doc.  98-24764  Filed  9-15-98;  8:45  am) 

BILUNQ  CODE  3410-1S-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 
RIN  3150-AGOO 

Physical  Protection  for  Spent  Nuclear 
Fuel  and  High-Level  Radioactive 
Waste:  Technical  Amendment 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
regulations  concerning  physical 
protection  of  spent  nuclear  fuel  and 
high-level  radioactive  waste  stored  at 
independent  spent  fuel  storage 
installations,  monitored-retrievable 
storage  installations,  and  geologic 
repository  operations  areas.  This  action 
is  necessary  to  correct  the  inappropriate 
inclusion  of  surveillance/assessment 
and  illumination  systems  within  the 
requirement  for  tamper  indication  and 
line  supervision. 

DATES:  Comments  must  be  received  on 
or  before  October  16, 1998. 
ADDRESSES:  Mail  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Attentions  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike.  Maryland,  between  7:30  am  and 
4:15  pm  on  Federal  workdays. 

Copies  of  any  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room.  2120  L  Street  NW 
(Lower  Level),  Washington,  DC. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  From  the  home 
page,  select  "Rulemaking"  from  the  tool 
bar.  The  interactive  rulemaking  website 
can  then  be  accessed  by  selecting  "New 
Rulemaking  Website."  The  site  provides 
the  ability  to  upload  comments  as  files 
(any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 


website,  contact  Ms.  Carol  Gallagher. 
(301)  415-5905,  e-mail  cag@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Mendelsohn.  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-7262. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  Direct 
Final  Rule  published  in  the  Rules  and 
Regulations  section  of  this  Federal 
Register. 

Because  NRC  considers  this  actimi 
noncontroversial,  we  are  publishing  this 
proposed  rule  concurrently  with  a  direct 
final  rule.  The  direct  final  rule  wrill 
become  effective  on  November  12, 1998. 
However,  if  the  NRC  receives  significant 
adverse  comment  on  the  direct  final  rule 
by  October  16. 1998.  then  the  NRC  will 
publish  a  document  that  withdraws  the 
direct  final  rule.  If  the  direct  final  rule 
is  withdravkTi,  the  NRC  will  address  the 
comments  received  in  response  to  the 
direct  final  rule  in  a  subsequent  final 
rule.  The  NRC  will  not  initiate  a  second 
comment  period  for  this  action  in  the 
event  the  direct  final  rule  is  withdrawn. 

Environmental  Impact:  Categorical 
Exclusion 

The  Commission  has  determined  that 
this  proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22  (c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0002. 

Public  Protection  Notification 

If  an  information  collection  does  not 
display  a  currently  valid  0MB  control 
number,  the  NRC  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  the  information  collection. 

Regulatory  Anal)rsis 

A  regulatory  analysis  has  not  been 
prepared  for  this  proposed  rule  because 
this  rule  is  considered  corrective  in 
nature  and  a  minor,  nonsubstantive 
amendment;  it  has  no  adverse  economic 
impact  on  NRC  licensees  or  the  public. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1989,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule 


does  not  have  a  significant  impact  upon 
a  substantial  number  of  small  entities. 
The  regulation  would  affect  entities 
licensed  to  operate  independent  spent 
fuel  storage  installations,  monitored- 
retrievable  storage  installations,  and 
geologic  repository  operations  areas. 
These  entities  do  not  fall  within  the 
definition  of  small  entities. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this  rule, 
and  therefore,  a  backfit  analysis  is  not 
required  because  these  amendments  do 
not  involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
Chapter  I. 

List  of  Subjects  in  10  CFR  Fart  73 

Criminal  penalties.  Hazardous 
materials  transportation.  Exports, 
Imports,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements, 
Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendment  to  10  CFR  Fart  73. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  53, 161. 68  Stat.  930.  948. 
as  amended,  sec.  147.  94  Stat  780  (42  U.S.C 
2073,  2167.  2201);  sec.  201,  as  amended.  204, 
88  Stat.  1242,  as  amended.  1245,  sec.  1701. 
106  Stat.  2951.  2952,  2953  (42  U.S.C.  5841, 
5844,  2297f). 

Section  73.1  also  issued  under  sees.  135, 
141,  Pub.  L  97-425,  96  Stat.  2232.  2241  (42 
U.S.C.  10155, 10161).  Section  73.37(f)  also 
issued  under  see.  301,  Pub.  L.  96-295.  94 
Stat.  789  (42  U.S.C.  5841  note).  Section  73.57 
is  issued  under  sec.  606,  Pub.  L.  99-399, 100 
Stat.  876  (42  U.S.C.  2169). 

2.  Section  73.51(d)(ll)  is  revised  to 
read  as  follows: 

§  73.51     Requirements  for  ttw  physical 
protection  of  stored  spent  nuclear  fuel  and 
high-level  radioactive  waste. 

•        •        •        •        • 

(d)*  •  * 

(11)  All  detection  systems  and 
supporting  subsystems  must  be  tamper 
indicating  with  line  supervision.  These 
systems,  as  well  as  surveillance/ 
assessment  and  illumination  systems, 
must  be  maintained  in  operable 
condition.  Timely  compensatory 
measures  must  be  taken  after  discovery 
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of  inoperability,  to  assure  that  the 
effectiveness  of  the  of  the  security 
system  is  not  reduced. 
*        «        *        *        * 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  August,  1998. 

For  the  Nuclear  Regulatory  Commission. 
L.  Joseph  Callan, 
Executive  Director  for  Operations. 
[FR  Doc.  98-24716  Filed  9-15-98;  8:45  am) 
aiLUNQ  CODE  75WMI1-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Parts  1300  and  1310 
[DEA  Number  137P] 
RIN1117-AA31 

Exemption  of  Chemical  Mixtures 

agency:  Drug  Enforcement 
Administration  (DEA).  Justice. 
ACTION:  Proposed  rule. 

SUIMMARY:  The  DEA  is  proposing 
regulations  to  implement  those  portions 
of  the  Domestic  Chemical  Diversion 
Control  Act  of  1993  (Pub.  L.  103-200] 
(DCDCA)  that  exempt  from  regulation 
under  the  Controlled  Substances  Act 
(CSA)  certain  chemical  mixtures  that 
contained  regulated  chemicals.  The 
DCDCA  amended  the  CSA  to  require 
that  only  those  chemical  mixtures 
identified  by  regulation  shall  be  exempt 
from  application  of  DEA's  regulatory 
controls.  These  proposed  regulations 
identify  those  mixtures,  or  categories  of 
mixtures,  that  will  be  exempt  from 
regulation.  This  proposal  also  defines  an 
application  process  that  can  be  used  to 
exempt  chemical  mixtures  that  do  not 
meet  the  criteria  for  automatic 
exemption. 

DATES:  Written  comments  or  objections 
must  be  submitted  on  or  before 
November  16, 1998. 
ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Acting  Deputy  Administrator,  Drug 
Enforcement  Administration, 
Washington,  DC  20537.  Attention:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapiciza,  Chief,  Drug  and 
Chemical  Evaluation  Section.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration.  Washington.  DC  20537. 
Telephone  (202)  307-7138. 
SUPPLEMENTARY  INFORMATION:  The 
Chemical  Diversion  and  Trafficking  Act 
of  1998  (PL  100-690)  (CDTA)  was 
passed  by  Congress  to  curtail  the 
diversion  of  specific  chemicals  used  in 


the  illicit  manufacture  of  controlled 
substances.  The  CDTA  established 
recordkeeping  and  reporting 
requirements  necessary  for  DEA  to 
identify  and  track  chemical  diversion. 
While  the  CDTA  achieved  initial 
success  in  curtailing  the  diversion  of 
chemicals,  traffickers  soon  found  and 
took  advantage  of  certain  shortcomings 
in  the  law.  In  the  United  States  (U.S.). 
traffickers  were  able  to  obtain  needed 
supplies  by  purchasing  products  that 
were  exempted  from  regulation  under 
the  CDTA.  Foreign  traffickers  were  able 
to  obtain  chemicals  from  sources 
outside  the  U.S.,  while  taking  advantage 
of  U.S.  brokers  and  traders  because  of 
these  shortcomings.  Additionally,  taking 
action  against  imscrupulous  suppliers 
proved  difficult. 

To  address  the  weaknesses  in  the 
CDTA,  Congress  passed  the  Domestic 
Chemical  Diversion  Control  Act  of  1993 
(DCDCA),  which  was  enacted  in  April  of 
1994.  One  provision  of  the  DCDCA  dealt 
with  the  exemption  of  chemical 
mixtures,  which  are  defined  as  "a 
combination  of  two  or  more  chemical 
substances,  at  least  one  of  which  is  not 
a  list  I  chemical  or  a  list  II  chemical, 
except  that  such  term  does  not  include 
any  combination  of  a  list  I  chemical  or 
a  list  II  chemical  with  another  chemical 
that  is  present  solely  as  an  impurity." 

Prior  to  the  enactment  of  the  DCDCA, 
the  term  regulated  transaction  was 
defined  to  exclude  'any  transaction  in  a 
chemical  mixture'  (21  U.S.C.  802 
(39)(A)(v)).  Therefore,  transactions 
involving  all  chemical  mixtures  were 
exempt  from  recordkeeping  and  other 
chemical  regulatory  control 
requirements  of  the  CSA.  This 
exemption  provided  traffickers  with  an 
unregulated  source  for  obtaining 
chemicals  for  use  in  the  manufacture  of 
controlled  substances.  Furthermore,  this 
exemption  was  inconsistent  with  the 
requirements  of  Article  12,  Paragraph  14 
of  the  United  Nations  1988  Convention 
on  Psychotropic  Substances.  Article  12 
states,  in  part,  that  "The  provisions  of 
this  article  shall  not  apply  to 
pharmaceutical  preparations,  nor  to 
other  preparations  containing 
substances  in  Table  I  or  Table  II  that  are 
compounded  in  such  a  way  that  such 
substances  caruiot  be  easily  used  or 
recovered  by  readily  applicable  means". 
To  address  these  problems,  the  DCDCA 
amended  the  exemption  to  provide  that 
only  those  chemical  mixtures  specified 
by  regulation  would  be  exempt. 

The  DCDCA  amended  the  definition 
of  a  regulated  transaction  to  exclude 
only  those  mixtures  which  the  Attorney 
General  has  by  regulation  designated  as 
exempt.  This  designation  is  "based  on  a 
finding  that  the  mixture  is  formulated  in 


such  a  way  that  it  caimot  be  easily  used 
in  the  illicit  production  of  a  controlled 
substance  and  that  the  listed  chemical 
or  chemicals  contained  in  the  mixture 
cannot  be  readily  recovered". 
Accordingly,  with  this  proposal,  the 
DEA  is  seeking  to  enact  regulations  that 
prevent  diversion  of  mixtures  which 
contain  listed  chemicals,  while 
removing  from  the  regulatory  scheme 
mixtures  which  meet  the  above  legal 
criteria  [21  U.S.C.  802(39)(A)(v)l. 

Chemical  mixtures  which  contain 
listed  chemicals  are  of  concern  to  DEA 
if  they  can  be  used  in  the  manufacturing 
of  controlled  substances.  Laboratory 
operators  have  continually  searched  for 
unregulated  sources  of  materials  in  their 
efforts  to  illegally  manufacture 
controlled  substances.  These  efforts 
have  led  to  the  diversion  and  illicit 
utilization  of  chemical  mixtures. 

Chemical  mixtures  can  and  do  play  a 
role  in  the  illicit  production  of 
controlled  substances  such  as  heroin, 
cocaine  and  amphetamine  related 
compounds,  including 
methamphetamine.  Some  examples 
follow. 

The  chemicals  used  in  the  production 
of  cocaine  are  included  primarily  on  list 
n  of  the  CSA.  Suspicious  shipments  of 
mixtures  containing  solvents  in  list  II  to 
cocaine  producing  areas  have  been 
identified  by  DEA.  Additionally, 
diversion  of  such  chemical  mixtures  for 
the  illicit  production  of  cocaine  in 
foreign  coimtries  has  been  established 
by  DEA.  DEA  continually  monitors  the 
chemical  composition  of  seized  cocaine 
hydrochloride.  The  DEA  laboratory 
system  is  able  to  detect  the  trace 
quantities  of  solvents  present  in  seized 
cocaine  hydrochloride.  Such  solvents 
are  utilized  in  the  final  stage  of  cocaine 
production  whereby  cocaine  base  is 
converted  to  cocaine  hydrochloride. 
Recent  data  indicate  that  a  broader 
range  of  solvents  and  solvent 
combinations  are  being  caused  in 
cocaine  processing.  This  laboratory  data 
supports  intelligence  information  that 
chemical  mixtures  are  used  in  the 
production  of  cocaine  hydrochloride. 

Chemical  mixtures  also  play  a  role  in 
the  production  of  methamphetamine, 
the  most  prevalent  controlled  substance 
illicitly  synthesized  in  the  United 
States.  During  calendar  years  1994 
through  1997,  the  DEA  was  involved  in 
the  domestic  seizure  of  over  2.800 
clandestine  methamphetamine 
laboratories.  The  chemicals  ephedrine 
and/or  pseudoephedrine  were  utilized 
as  the  precursor  material  at  the  vast 
majority  of  these  laboratories. 

The  clandestine  manufacture, 
distribution  and  abuse  of 
methamphetamine  are  serious  public 
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health  problems.  Nationally,  the  Drug 
Abuse  Warning  Network  (DAWN)  has 
documented  approximately  2.900 
methamphetamine/speed  related  deaths 
in  the  United  States  between  January 
1992  and  December  1996. 

Despite  considerable  efforts  by 
Federal,  state  and  local  law 
enforcement,  the  illicit  production, 
distribution  and  abuse  of 
methamphetamine  continue.  Recent 
DEA  seizure  statistics  indicate  that  the 
number  of  methamphetamine  laboratory 
seizures  has  increased  dramatically  in 
1996  and  1997.  During  1997,  the  DEA 
participated  in  more  than  1.400 
methamphetamine  laboratory  seizures. 
This  figure  does  not  take  into  accoimt 
the  many  laboratory  seizures  conducted 
independently  by  state  and  local  law 
enforcement  agencies.  The  problem 
continues  into  1998. 

During  the  1970's  and  early  1980's. 
P2P  was  the  primary  precursor  used  in 
the  clandestine  production  of 
methamphetamine  in  the  U.S.  P2P  was 
controlled  as  a  Schedule  II  contit^led 
substance  in  1980  through  the 
administrative  provision  authorizing 
control  of  immediate  precursors  under 
the  CSA  (21  U.S.C.  811(e)).  to  an 
attempt  to  cinnunvent  the  control  of 
P2P,  traffickers  sought  P2P  m 
unregulated  international  markets  and 
resorted  to  the  manufacture  of  P2P  m 
clandestine  laboratories  utilizing 
phenylacetic  acid  and  acetic  anhydride. 

to  the  middle  1980's,  U.S.  clandestine 
laboratory  operators  began  utilizmg  the 
ephedrine  reduction  method  of 
manufacturing  methamphetamine. 
Smce  ephedrine  was  unregulated  at  the 
time,  most  laboratory  operators 
abandoned  the  P2P  mediod  and  mstead 
moved  to  the  use  of  bulk  ephedrme 
powder  as  their  source  of  precursor 
material. 

The  Chemical  Diversion  and 
Trafficking  Act  of  1988  (CDTA) 
modified  the  Controlled  Substances  Act 
(CSA)  to  give  DEA  authority  to  exercise 
regulatory  control  of  the  chemicals  used 
for  the  refinement  and  synthesis  of 
illicitly  manufactured  controlled 
substances.  The  CDTA  imposed 
recordkeeping,  reporttog.  and  import/ 
export  iKitification  requirements  for 
regulated  transactions  of  listed 
chemicals  m  order  to  prevent  the 
diversion  of  these  chemicals  to  the 
illicit  manufacture  of  controlled 
substances.  The  CDTA  mctoded  bulk 
ephedrme  and  pseudoephedrine  as 
listed  chemicals. 

However,  under  the  CDTA,  products 
containtog  a  listed  chemical  which  were 
marketed  or  distributed  lawfully  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  were  exempt  from  the  CSA's 


chemical  regulatory  control  provisions. 
This  included  over-the-counter  (OTC) 
products  which  contained  ephedrme 
and  pseudoephedrine.  Clandestme 
laboratory  operators  soon  learned  that 
they  could  obtain  the  needed  precursor 
materials  through  the  unregulated 
purchase  of  millions  of  dosage  units  of 
single-entity  OTC  ephedrine  products. 

This  loophole  in  the  law  was  closed 
by  the  passage  of  the  Domestic  Chemical 
Diversion  Control  Act  (DCDCA)  which 
became  effective  on  April  16, 1994.  This 
Act  further  amended  the  CSA  and 
removed  the  exemption  for  those 
transactions  mvolving  products  which 
are  marketed  or  distributed  lawfully 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  if  these  products  contam 
ephedrme  as  the  only  active  medicinal 
mgredient.  Thus,  smgle  entity 
ephedrine  products  became  subject  to 
the  chemical  regulatory  control 
requirements  of  the  CSA. 

to  response  to  these  actions  taken 
against  OTC  ephedrine  products, 
clandestme  laboratory  operators  agam 
attempted  to  circumvent  CSA  chemical 
controls  m  an  effort  to  obtain  precursor 
material.  The  search  for  unregulated 
source  of  precursor  material  led  to  the 
diversion  and  illicit  utilization  of  OTC 
pseudoephedrine  products  and 
combination  OTC  ephedrine  products, 
to  response,  the  Comprehensive 
Methamphetamme  Control  Act  of  1996 
placed  regulatory  controls  on  the  sale 
and  distribution  of  such  OTC  products. 

Today,  the  vast  majority 
(approximately  97  ]}ercent)  of  U.S. 
clandestine  laboratories  contmue  to 
utilize  ephedrine  and/or 
pseudoephedrine  as  the  precursor 
material.  At  practically  all  of  these 
laboratories,  the  precusor  material  was 
obtained  via  the  diversion  of  ephedrine 
or  pseudoephedrine  products  marketed 
to  tablet  and  capsule  form  and  was  not 
obtamed  throu^  the  diversion  of  bulk 
powder. 

While  the  vast  majority  of  products 
seized  at  ilficit  methamphetamme 
laboratories  were  OTC  drug  products, 
dietary  supplement  products  containtog 
ephedrine  and/or  pseudoephedrine  (i.e 
ephedra)  have  been  seized  at 
clandestine  methamphetamme 
laboratories.  At  this  time,  the  frequeiK^ 
with  which  these  products  are 
encoimtered  is  small.  However,  MLA 
studies  todicate  that  the  ephedrme/ 
pseudoephedrine  contatoed  to  this 
material  can  be  readily  recovered  and 
ephedra  material  can  be  easily  used  to 
the  production  of  methamphetamine. 
Ephedra  (to  the  form  of  dietary 
supplements  or  ephedra  extract), 
therefore,  can  and  is  being  used  as  the 


source  of  precursor  material  for  the 
ilUcit  production  of  methamphetamine. 

Regulation  of  chemical  mixtures  is 
appropriate  to  guard  against  their 
diversion  if  the  products  are  not 
formulated  in  such  a  way  that:  (1)  they 
cannot  be  easily  used  to  the  illicit 
production  of  a  controlled  substance;  or 
(2)  the  Usted  chemicals  caimot  be 
readily  recovered.  The  DCDCA  provides 
DEA  vdth  the  means  to  regulate  the 
mixtures  and  yet  allows  enough 
flexibility  to  ensiue  that  the  impact  of 
the  regulations  can  legitimate  commerce 
is  minimized. 

Regulations  regardtog  the  exemption 
of  chemical  mixtures  were  initially 
proposed  by  DEA  on  October  13.  1994 
(59  FR  51888).  to  response  to  todustry 
concerns,  the  proposed  regulations 
regarding  the  exemption  of  chemical 
mixtures  were  withdrawn  onJDecember 
9. 1994  (59  FR  63738).  Between 
withdrawal  of  the  proposed  regulations 
regardtog  the  exemption  of  chemical 
mixtures  and  the  publication  of  this 
action  as  a  final  rule,  all  transactions 
tovolving  chemical  mixtures  as  defined 
to  21  U.S.C.  802(40)  remato  exempt 
from  the  definition  of  regulated 
transaction  under  the  CSA.  Based  on  the 
discussions  and  toput  horn  industry, 
DEA  is  propostog  new  regulations 
regarding  the  exemption  of  chemical 
mixtures. 

Followtog  withdrawal  of  the  initial 
proposal.  DEA  solicited  toput  from,  and 
engaged  in  discussions  with, 
organizations  representtog  the 
manufacturers  and  distributors  of 
products  contatoing  listed  chemicals. 
DEA  met  with  representatives  from 
associations  (and  affiliated  members) 
representtog  chemical  manufactiuers, 
the  paint  and  coattog  industry,  flavor 
and  fragrance  manufacttu^rs,  chemical 
distributors  and  the  dietary 
supplements  todustry.  These  different 
groups  expressed  unique  concerns  that 
the  DEA  attempted  to  address  withto 
this  notice.  More  recently,  however,  the 
DEA  has  become  aware  of  additional 
concerns  raised  by  other  segments  of  the 
affected  todustries  tocludtog  the  dietary 
supplement  todustry.  While  DEA  has 
received  toput  fit>m  several  associations 
and  firms  withto  these  todustries, 
because  of  the  divm^ity  of  these 
todustries,  the  DEA  believes  that  others 
may  have  information  that  the  DEA 
should  consider.  The  DEA  is  therefore 
solidtmg  toput  &t>m  all  sectors  of  the 
chemical  and  dietary  supplements 
todustry  potentially  affected  by  this 
proposed  rulemaktog.  The  DEA 
recognizes  that  there  may  be  situations 
withto  unique  segments  of  one  or  more 
of  the  affiected  todustries  which  may  not 
be  specifically  addressed  to  this 
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proposed  rulemaking.  These  may 
involve  products  which  are  not 
automatically  exempt  and  entities 
which  would  not  likely  be  sources  of 
diversion  since  their  products  cannot  be 
easily  used  in  the  illicit  production  of 
a  controlled  substance  or  the  listed 
chemicals,  which  they  contain,  cannot 
be  readily  recovered.  In  the  event  that 
not  all  exemption  provisions  for 
chemical  mixtures  are  included,  specific 
mixtures  can  be  exempted  by  an 
application  process.  The  application 
process  is  designed  to  exempt  those 
chemical  mixtures  that  are  not 
automatically  exempted  under  this 
proposal,  but  meet  the  criteria  of  Title 
21  U.S.C.  802(39)(a)((v).  As  described 
below,  these  are  processes  which 
individual  firms  can  use  to  apply  for 
exemption  from  some  or  all  regulatory 
controls. 

One  of  die  potentially  affected 
industries  is  die  dietary  supplement 
industry  which  markets  non-drug 
products  containing  ephedrine/ 
pseudoephedrine.  DEA  has  recently 
received  information  from  a  coalition  of 
direct  marketers  of  these  dietary 
supplements  regarding  the  perceived 
impact  of  the  proposed  regidations  on 
•  their  industry.  The  principal  concern  of 
the  direct  marketers  is  how  the  chemical 
registration,  recordkeeping,  reporting 
requirements  may  affect  those 
individuals  engaged  in  the  direct 
marketing  of  the  products  to  the  public. 
DEA  emphasizes  that  it  does  not  foresee 
the  need  for  the  regulation  of 
individuals  engaged  in  the  direct 
marketing  of  the  products  to  the  public, 
provided  certain  basic  conditions  are 
met.  This  is  consistent  with  the 
established  intent  of  the  Comprehensive 
Methamphetamine  Control  Act  of  1966 
(MCA)  widi  respect  to  OTC  drug 
products.  While  the  MCA  placed  certain 
regulatory  controls  on  the  sale  and 
distribution  of  pseudoephedrine, 
phenylpropanolamine  and  combination 
ephedrine  drug  products,  it  went  to 
great  lengths  to  ensure  continued  public 
access  to  these  products  at  the  retail 
level  for  face-to-face  transactions. 

Correspondingly,  DEA  is  proposing  in 
this  notice  a  process  by  which 
manufacturers  may  request  exemption 
for  their  products.  Additionally,  DEA 
can  exempt  a  category  of  transaction 
from  regulation  if  it  is  determined  to  be 
unnecessary  for  enforcement  of  the  CSA 
(21  U.S.C.  802(39)(a)(iii))  and  can 
exempt  any  manufacturers  or 
distributors,  from  the  registration 
requirement  if  it  is  consistent  with  the 
public  health  and  safety  (21  U.S.C. 
822(d)).  DEA  has  already  received  and 
responded  favorably  to  a  request  from  a 
direct  marketing  organization  of 


regulated  drug  products,  excluding  the 
individual  marketers  fit)m  regulations 
and  requiring  only  that  the  wholesale 
activities  be  regulated.  The  information 
submitted  by  the  coalition  regarding  the 
manner  in  which  their  dietary 
supplement  products  are  marketed  does 
not  to  be  significantly  different  from  the 
manner  in  which  these  OTC  drug 
products  are  distributed. 

Listed  chemicals  cover  a  wide  sector 
of  industry  because  of  their  varied  uses. 
Some  are  routinely  utilized  in 
legitimately  produced  chemical 
formulations  while  others  are  not.  The 
DEA  has  attempted  to  better  understand 
the  degree  vrith  which  specific  listed 
chemicals  are  formulated  in  chemical 
mixtures  that  are  legitimately  produced. 
An  accurate  assessment  has  proved 
difficult  for  various  reasons.  One  reason 
is  that,  although  some  examples  of 
formulated  products  were  made 
available,  many  manufacturers  either 
did  not  have  this  information  or  were 
reluctant  to  discuss  their  formulations 
due  to  concerns  regarding  the  disclosure 
of  trade  secrets.  Another  reason  is  that 
chemical  mixtures  are  used  in  a  wide 
variety  of  industrial  sectors.  A  complete 
assessment  would  involve  many  diverse 
sectors  such  as  those  involved  in  paints, 
coatings,  plastics,  refineries,  and  other 
industrial  processes.  Additionally, 
many  chemical  mixtures  are  intended 
for  human  consumption.  These  include 
food  and  dietary  supplements,  food 
additives,  flavorings  and  fragrances. 

After  careful  consideration  of  the 
available  information,  including  the 
input  from  the  chemical  industry,  DEA 
is  proposing  a  three-tiered  approach  to 
the  exemption  of  chemical  mixtures. 
This  approach  best  captures  those 
chemical  mixtures  that  are  "formulated 
in  such  a  way  that  they  cannot  be  easily 
used  in  the  illicit  production  of  a 
controlled  substance  and  that  the  listed 
chemical  or  chemicals  contained  in  the 
mixtiue  cannot  be  readily  recovered",  in 
accordance  with  Title  21  U.S.C.  Section 
802  (39)(A)(v).  A  mixture  will  be 
exempt  if:  (1)  it  contains  a  listed 
chemical  at  or  below  an  established 
concentration  limit;  or  (2)  it  falls  within 
a  specifically  defined  category;  and  (3) 
the  manufacturer  of  the  mixture  applies 
for  and  is  granted  a  specific  exemption 
for  the  product. 

I.  CoBcentratioii  Limits 

DEA  is  proposing  to  use  a  system  of 
concentration  limits  as  the  primary 
means  to  determine  the  regidatory  status 
of  chemical  mixtures.  The  use  of  such 
a  quantitative  system  is  necessary  due  to 
the  complexity  of  chemical-based 
commodities  and  the  huge  variety  of 
products.  The  use  of  a  narrative 


approach  is  too  subjective  and  would  be 
in  danger  of  inconsistent  interpretation, 
both  by  industry  and  E^A.  Use  of  the 
concentration  limit  eliminates 
subjective  interpretation;  if  the  amount 
of  listed  chemical  in  a  mixture  is  less 
than,  or  equal  to,  the  concentration 
limit,  then  the  mixture  is  exempt. 

The  concentration  of  a  chemical  in  a 
mixture  can  be  determined  by  either 
volume  or  weight,  depending  on  the 
physical  state  of  the  mixture.  It  is  more 
common  to  determine  the  concentration 
of  a  solid  or  gas  based  on  weight,  as  this 
more  accurately  reflects  the  relative 
amounts  of  components  in  the  mixture. 
The  relative  amoimt  of  a  solid  or  gas  in 
a  mixture  may  not  be  accurately 
reflected  if  based  on  volume  because  the 
weight  may  change  disproportionally 
relative  to  volume.  The  volume  is 
commonly  used  to  determine 
concentration  in  liquid — liquid 
mixtures.  For  listed  chemicals  that  are 
liquids,  the  volume  is  proposed  to  be 
used  in  determining  concentration.  The 
density  parameter  allows  for  easy 
conversion  between  volume  and  weight 
for  liquids.  Concentration  limits  are 
proposed  to  be  determined  by  weight  if 
the  listed  chemical  exist  as  a  solid  or  gas 
at  ambient  temperature.  The  weight  of 
the  free  base  or  add  will  be  used  to 
determine  the  concentration  of  a  listed 
chemical  if  it  is  a  salt.  A  mixture  is 
exempt  if  the  listed  chemical  or 
chemicals  are  less  than  or  equal  to  the 
percentages  and  other  conditions 
described  in  the  "Table  of 
Concentration  Limits." 

Where  a  mixture  contains  more  than 
one  listed  chemical,  determining  the 
concentration  limit  will  depend  on  the 
properties  of  the  chemicals  included  in 
the  mixture.  Some  chemicals,  such  as 
the  different  solvents,  are  cumulative, 
i.e.,  the  concentration  of  the  mixture 
will  be  determined  by  adding  the 
concentrations  of  eadi  individual 
solvent  in  the  mixture.  This  approach  is 
necessary  when  chemicals  can  be 
interchanged  to  carry  out  an  illicit 
manufacturing  procedure.  The 
combined  volume  of  two  or  more  such 
chemicals  woidd  be  functionally 
equivalent  to  the  same  volume  of  either 
one  of  the  chemicals.  If  the  chemicals 
are  not  ciunulative,  then  the 
concentration  of  each  chemical  is 
considered  individually  in  determining 
if  the  mixtuxe  is  regidated.  Those 
chemicals  that  are  cumulative  are 
identified  in  the  "Table  of 
Concentration  Limits"  in  the  proposed 
new  Section  1310.12(c). 

List  /  Chemicals 

The  DEA  proposes  that  N- 
acetylanthruiilic  acid,  anthranilic  add, 
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benzyl  cyanide,  ethylamihe,  hydriodic 
acid,  3  4-methylenedioxyphenyl-2- 
propane,  methylamine,  nitroethane, 
'  phenylacetic  acid,  piperidine, 
piperonal,  propionic  anhydride, 
isosafrx>le  and  safrole  have  a 
concentration  limit  of  20  percent.  List  I 
chemicals  are  used  as  precursors  with 
the  exception  of  hydriodic  acid  which  is 
a  reagent  in  the  production  of  controlled 
substances.  These  chemicals  are 
extremely  valuable  to  traffickers  and,  in 
concentrations  of  greater  than  20 
percent,  represent  a  viable  source  of 
material  for  the  illegal  manufacture  of 
controlled  substances.  The 
concentration  limit  proposed  by  the 
DEA  takes  into  consideration  the 
information  supplied  by  the  private 
sector  and  DEA  concerns.  The  20 
percent  limit  for  these  chemicals 
maintains  exemption  status  for  chemical 
mixtures  that  are  not  likely  to  be 
diverted  while  excluding  from 
regulation  the  majority  of  the  present 
commerce  in  these  mixtiues,  as 
identified  by  DEA.  Safrole  and 
isosafrtile  are  suffidently  similar 
precursors  when  used  clandestinely, 
that  they  will  be  cumulative.  DEA  is 
proposing  the  following  concentration 
limits  for  the  remaining  List  I  chemicals: 

Ephedrine  and  Pseudoephedrine — 2 
Percent 

Combinations  of  ephedrine  and 
pseudoephedrine  will  be  cumulative 
because  these  two  chemicals  are 
completely  interchangeable  as 
precursors  in  the  same  reaction  to  make 
methamphetamine  and  methcathinone. 
Thus,  if  the  total  concentration  of 
ephedrine  and  pseudoephedrine  is 
greater  than  2  percent,  the  mixture  is 
treated  by  DEA  as  a  regulated  chemical. 

Ephedrine  and  pseudoephedrine  are 
major  precursors  for  clandestine 
mathamphetamine  and  methcathinone 
production.  As  previously  noted, 
clandestine  laboratory  operators  have 
migrated  to  unregulated  sources  of 
precursor  material.  This  has  led  to  the 
diversion  of  marketed  tablet  and  capsule 
pharmaceutical  products  containing 
ephedrine  and  pseudoephedrine.  While 
OTC  drug  products  have  been  a  major 
soiux»  for  these  chemicals  in 
clandestine  laboratories,  DEA  has  also 
identified  non-drug  products  (i.e. 
ephedra  extracts  and  dietary 
supplements)  in  seized  laboratories. 

Regulations  pertaining  to  OTC  drug 
products  containing  ephedrine  and 
pseudoephedrine  have  been  established 
imder  separate  rulemaking.  Non-drug 
products,  including  dietary  and 
nutritional  supplements  are  chemical 
mixtures  and  therefore  shall  be  subject 
to  these  proposed  provisions. 


Representatives  of  retail  sectors  &t>m 
the  dietary  and  nutritional  supplement 
industry  have  represented  that  thftir 
products  contain  amounts  consistent 
with  those  foimd  in  most  natural 
.sources.  The  2  percent  limit  has  been 
deliberately  proposed  at  a  level  greater 
than  the  concentrations  found  in  most 
natural  sources.  Representatives  of  the 
dietary  and  nutritional  supplement 
retail  industry  have  represented  in 
meetings  that  the  proposed 
concentration  limit  would  be  adequate, 
however.  DEA  has  subsequently  become 
aware  of  concerns  fitjm  other, 
previously  imidentified  segments  of  the 
dietary  and  nutritional  supplement 
industry  that  the  proposed  regulations 
could  have  a  significant  impact  on  their 
operations.  This  new  information 
revealed  that  the  proposed  limit  may 
not  be  appropriate  to  exempt  certeiin 
distributions  from  the  regulatory 
process. 

Of  great  concern  to  DEA,  however,  is 
the  seizure  of  dietary  supplements  and 
ephedra  bulk  material  at  clandestine 
laboratories.  Some  of  this  seized 
material  has  been  foimd  to  contain 
concentrations  as  low  as  3  to  4  percent 
ephedrine/pseudoephecfiine.  The  2 
percent  threshold  would  therefore 
capture  such  material. 

Under  this  proposal,  products  and 
material  containing  less  than  2  percent 
would  be  automatically  exempt. 
Additionally,  harvested  plant  material 
will  be  exempt  provided  that  it  is 
unaltered  from  its  natural  state. 
Manufacturers  of  products  containing 
greater  than  2  percent  would  be  able  to 
apply  for  exemption  based  on  the 
criteria  in  21  U.S.C.  802(39)(A)(v).  In 
meetings  with  dietary  supplement  firms 
and  association,  the  DEA  has  requested 
information  on  the  specific  types, 
composition  and  volume  of  dietary 
supplement  products  in  the 
marketplace.  Responses  to  these 
inquires  have  been  sparse. 

The  2  percent  concentration  threshold 
was  established  in  the  consideration  of 
a  single  entity  product  containing 
ephedrine/pseudoephedrine  and 
combination  products  from  which 
ephedrin/pseudoephedrine  can  be 
easily  removed.  It  is  likely  that  multiple 
ingredient  products  containing  higher 
concentrations  of  ephedrin/ 
pseudoephedrine  may,  in  fact,  be  more 
difficult  to  use  in  the  clandestine 
synthesis  of  methamphetamine.  As 
such,  these  products  would  likely 
qualify  for  exemption. 

To  ensure  that  DEA  has  all  possible 
information  regarding  both  the  extent 
and  volimie  of  this  industry  and  the 
impact  of  any  regulations  on  it,  DEA  is 
requesting  comments  from  interested 


persons  who  market  products  that 
contain  ephedrine  and/or 
pseudoephedrine  (either  as  dietary/ 
nutritional  supplements  or  as  other 
products).  Comments  should  identify 
the  type  of  industry,  including  the 
number  of  companies/individuals 
involved  and  the  armual  volume  of 
business  they  conduct;  how  the 
proposed  regulatory  requirements 
would  impact  that  industry,  (through 
the  registration,  recordkeeping,  and 
reporting  requirements),  and  within  the 
confines  of  statutory  requirements,  any 
suggestions  or  comments  on  how  the 
final  regulations  might  better  be  tailored 
to  the  industry  without  compromising 
the  basic  mandate  of  the  law  to  prevent 
the  diversion  of  ephedrine  and 
pseudoephedrine  for  the  illicit 
manufactiire  of  controlled  substances. 
The  DCDCA  initiated  provisions  for 
the  regidatory  contrd  of  chemical 
mixtures.  However,  the  DCDCA 
induded  exemption  provisions  for 
chemical  mixtures  formulated  in  such  a 
way  that  they  cannot  be  easily  used  in 
the  illidt  production  of  a  controlled 
substance  and  the  listed  chemical  or 
chemicals  contained  in  the  mixture 
cannot  be  readily  recovered. 
Accordingly,  if  a  dietary  supplement  or 
any  other  formulations  meet  the 
exemption  criteria,  these  chemical 
mixtures  will  receive  exemption  status. 
Therefore,  the  dietary  and  nutritional 
supplement  industry  is  requested  to 
provide  information  as  to  the  nature  of 
these  products  in  relation  to  the 
exemption  criteria  and  spedfy  any 
unique  attributes  such  as  formulation, 
composition,  or  method  of  distribution 
which  wotdd  prevent  diversion  for 
illidt  uses.  Additionally,  the  DEA 
invites  comments  in  response  to  its 
■  concerns  regarding  the  seizure  of  dietary 
supplements  and  ephedra  bulk  material 
at  clandestine  laboratories  and  the 
potential  expanded  role  that  these 
products  may  play  in  the  illidt 
production  of  methamphetamine. 

Norpseudoephedrine/ 
Phenylpropanolamine — 0.6  Percent 

N-methylephedrine/N- 
Methylpseudoephedrine — 0.1  Percent 

In  each  set  of  the  above  chemical 
pairs,  the  chemicals  are  interchangeable 
in  the  clandestine  synthesis  of 
controlled  substances.  Therefore,  the 
concentration  limit  is  proposed  to  be 
determined  by  adding  the  concentration 
of  each  chemical  in  the  pair. 

These  chemicals  can  be  used  in  the 
manufacture  of  amphetamine  and 
methamphetamine.  Commerdally,  they 
are  used  in  the  manufactvire  of  drug 
produds  and  can  appear  in  dietary  and 
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nutritional  supplements.  As  with 
ephedrine  and  pseudoephedrine,  the 
limits  are  set  higher  than  concentrations 
found  in  most  natural  sources,  even 
when  paired.  Therefore,  the  limit 
should  not  affect  the  dietary  and 
nutritional  supplement  products. 

Benzaldehyde— 30  Percent 

Benzaldehyde  is  used  for  the 
clandestine  manufacture  of 
amphetamine  and  methamphetamine. 
DEA  has  identified  it  as  being  widely 
used  in  flavoring-and  as  a  source  of 
derivatives. 

Mixtures  containing  more  than  30 
percent  benzaldehyde  can  be  readily 
used  in  clandestine  synthesis,  especially 
when  the  other  chemicals  are  solvents. 
This  is  also  true  when  benzaldehyde  is 
mixed  with  several  other  chemicals  if 
those  additional  chemicals  are  not 
reactive  in  the  synthetic  pathways  used 
to  manufacture  illicit  substances.  DEA  is 
aware  that  this  concentration  limit  may 
not  capture  most  mixtures,  especially 
with  respect  to  flavoring  and  fragrance 
products.  However,  with  the  increasing 
effectiveness  of  the  chemical  controls 
against  the  diversion  of  other 
amphetamine/methamphetamine  source 
materials,  the  potential  for  diversion  of 
benzaldehyde,  including  mixtures,  may 
increase  significantly.  The  DEA  is 
interested  in  soliciting  comments  from 
interested  persons  involved  with 
chemical  mixtures  containing 
benzaldehyde.  For  products  which 
contain  greater  than  30  percent 
benzaldehyde,  the  proposal  establishes 
an  application  process  by  which 
individual  or  group  exemptions  can  be 
obtained. 

Ergonovine  and  Ergotamine — No 
Concentration  Limit 

~  DEA  is  proposing  to  regulate  all 
mixtures  containing  ergonovine  and 
ergotamine.  The  natural  concentrations 
of  these  chemicals  is  on  the  order  of  a 
few  hundredths  of  a  percent.  The 
alkaloids  are  precursors  for  the 
manufacture  of  hallucinogens  that  are 
potent  in  microgram  dosages;  little 
material  is  required  to  manufacture 
viable  quantities  of  illicit  drugs. 
Commercially,  these  chemicals  are  only 
found  in  prescription  drug  products, 
which  are  already  exempt;  therefore 
their  regulation  in  chemical  mixtures 
should  not  have  any  impact. 

List  U  Chemicals 

List  n  chemicals,  while  not  precursors 
of  the  controlled  substances,  are 
essential  for  carrying  out  the  illegal 
manufacture  of  controlled  substances. 
DEA  is  proposing  the  following 


concentration  limits  for  List  II 
chemicals: 

Acetone,  Methyl  Ethyl  Ketone  (MEK). 
Methyl  Isobutyl  Ketone  (MIBK). 
Toluene,  and  Ethyl  Ether— 35  Percent 

These  chemicals  are  interchangeable 
and  also  are  effective  when  used  in 
combination  in  clandestine  operations; 
therefore,  they  are  cumulative. 

These  solvents  are  used,  either  singly 
or  in  combination,  in  the  processing  of 
cocaine  hydrochloride.  Commercially, 
they  are  used  in  a  wide  variety  of 
industrial  processes  and  represent  the 
majority  of  mixtures  affected  by  the 
chemical  regulations.  In  reviewing  the 
properties  of  these  solvents,  DEA  has 
determined  that  in  mixtures  with 
concentrations  of  greater  than  35 
percent,  either  individually  or  in 
combination  with  another  solvent,  the 
mixture  emulates  the  properties  of  the 
listed  solvent.  Therefore,  the 
concentration  limit  for  such  mixtures  is 
proposed  to  be  35  percent. 

Acetic  Anhydride,  Benzyl  Chloride, 
Hydrochloric  Acid,  Iodine  and  Sulfuric 
Acid — 20  Percent 
Potassium  Permanganate — 15  Percent 

These  chemicals  are  used  as  reagents 
and  precursors  in  the  process  of 
manufacturing  controlled  substances. 
Reagents  and  precursors  are  typically 
solutes  which  are  dissolved  in  a  solvent 
in  order  for  a  chemical  reaction  to  be 
carried  out.  Because  they  are  dissolved, 
the  amount  of  listed  precursor  or 
reagent  needed  is  less  than  the  amoimt 
of  listed  solvent  needed  to  manufacture 
a  controlled  substance.  This  puts 
mixtures  containing  less  than  the  35 
percent  concentration  limit,  as  set  for 
solvents,  at  risk  of  diversion. 
Consequently,  a  20  percent 
concentration  limit  is  proposed  for  these 
chemicals,  except  for  potassiimi 
permanganate,  for  which  the  proposed 
concentration  limit  is  15  percent.  DEA 
has  not  identified  any  mixtures  that 
contain  potassiiun  permanganate  in 
concentrations  greater  than  15  percent. 

n.  Specific  Mixture  Categories 

While  the  concentration  limits  will 
suffice  for  the  majority  of  chemical 
mixtures,  there  are  certain  categories  of 
mixtures  that  fall  outside  of  the  limits 
provided,  but  are  not  considered  to  be 
likely  sources  for  diversion.  DEA  has 
identified  three  such  categories:  (1) 
waste  materials  regulated  by  the 
Environmental  Protection  Agency 
(EPA);  (2)  paints  and  coatings;  and  (3) 
harvested  plant  material. 

(1)  Waste  mixtures  that:  (a)  are  subject 
to  the  requirements  of  40  CFR  Sections 
262  and  263.20-22;  (b)  must  be 


docvunented  on  U.S.  Environmental 
Protection  Agency  Form  8700-22/22A 
(Uniform  Hazardous  Waste  Manifest); 
and  (c)  are  being  distributed  to  another 
person  solely  for  the  purpose  of  disposal 
by  incineration  are  exempt.  These 
mixtures  include  only  those  that  are 
covered  by  EPA  regulations  and  have  a 
'cradle  to  grave'  paper  trail.  Further,  the 
exemption  applies  only  to  the  extent 
that  the  Form  8700-22/22A  is  available 
for  inspection  and  copying  by  DEA.  If 
the  generator  fails  to  release,  or  permit 
the  release,  of  the  necessary  information 
required  by  DEA,  then  the  mixtures  will 
be  treated  as  a  regulated  mixture. 
Finally,  any  change  in  the  requirements 
with  respect  to  Form  8700-22/22A. 
including  EPA  exemption  of  a  mixture 
or  a  waste  management  site,  could  result 
in  modification  or  removal  of  the 
exemption. 

(2)  Completely  formulated  paints  and 
coatings.  DEA  recognizes  that  while 
paints  and  coatings,  as  defined  below, 
may  contain  a  hi^er  concentration  of  a 
listed  chemical  than  allowed  for 
exemption,  they  also  contain  other 
ingredients,  such  as  pigments,  that 
render  them  unsuitable  as  a  source  of 
supply  for  chemical  traffickers. 

For  purposes  of  the  exemption,  a 
completely  formulated  paint  or  coating 
is  defined  as  any  clear  or  pigmented 
liquid,  liquefiable.  or  mastic 
composition  designed  for  application  to 
a  substrate  in  a  thin  layer  which  is 
converted  to  a  clear  or  opaque  solid 
protective,  decorative,  or  functional 
adherent  film  after  application.  A 
completely  formulated  paint  or  coating 
contains  all  the  components  of  the 
paint/coating  mixed  without  the  need  to 
add  any  other  material  except  a  thinner 
for  use  in  the  final  application.  Included 
in  this  category  are  paints,  clear  coats, 
topcoats,  primers,  varnishes,  sealers. 
acUiesives,  lacquers,  stains,  shellacs, 
inks  and  temporary  protective  coatings. 
To  qualify  for  the  exemption,  a  paint  or 
coating  must  meet  the  American  Society 
for  Testing  Materials  specifications  for 
the  specific  product. 

(3)  Harvested  plant  material. 
Harvested  plant  material  that  contains 
listed  chemicals,  while  meeting  the 
definition  of  chemical  mixture,  will  be 
exempt  provided  that  the  plant  material 
is  imaltered  from  its  natural  state. 
Changes  in  the  physical  state  that 
preserve  the  natiural  composition  of  the 
material,  such  as  grining,  chopping, 
mulching,  or  cutting,  do  not  aiffect  the 
exemption  status.  However,  changes 
that  alter  the  natural  composition  of  the 
material,  such  as  that  resulting  from 
chemical  or  physical  extraction, 
concentrating,  enhancement,  or  by 
chemical  reaction  or  any  such 
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treatment,  wall  disqualify  the  mixture 
from  exemption. 

m.  Exemption  By  Application 

Forjthose  chemical  mixtures  that  may 
not  otherwise  qualify  for  an  exemption, 
but  are  formulated  in  such  a  manner 
that  the  listed  chemicals  cannot  be 
readily  recovered  from  the  mixture  and 
the  mixture  itself  cannot  be  used  for 
illicit  drug  manufacture,  DEA  is 
proposing  a  procedure  by  which  the 
manufacturer  of  the  mixture  may  apply 
for  an  exemption  of  the  mixture  or 
group  of  mixtuires.  The  appUcation  may 
be  submitted  for  a  single  mixture  or  a 
group  of  mixtures  containing  the  same 
listed  chemical  at  equal  concentration 
with  variations  in  the  concentration  of 
the  other  non-listed  chemicals  in  the 
mixture.  Consideration  will  also  be 
given  to  appUcations  for  mixtures  in 
which  the  concentration  of  the  listed 
chemical  varies  without  regard  to  the 
specific  concentrations  of  die  other  non- 
listed  chemicals  in  the  mixture.  In 
either  group,  variation  of  the 
concentration  of  any  chemical  within 
the  mixture  that  will  result  in  a  change 
in  the  function  of  the  mixture  will 
disqualify  the  mixture  from  the  group. 
The  Administrator  may  determine  that  a 
specific  mixture  does  not  qualify  as  part 
of  a  group.  Each  manufacturer  must 
request  exemption  status  for  its 
particular  products;  exemption  of  a 
product  for  one  manufacturer  does  not 
carry  over  to  the  same  or  similar 
products  for  another  manufacturer. 

An  application  for  exemption  must 
contain  identifying  information  about 
the  applicant,  qualitative  and 
quantitative  data  regarding  the  mixture, 
and  justification  as  to  why  the  mixture 
should  be  exempted.  DEA  may  request 
additional  information  on  the 
formulation  and  distribution  of  the 
mixture  or  clarification  of  any  submitted 
information,  as  needed.  The  application 
for  exemption  will  contain  a  consent  for 
the  termination  of  exemption  by 
decision  of  the  Administrator  upon 
evidence  that  the  product  has  been 
diverted  for  the  use  of  producing  a 
controlled  substance. 

Termination  of  Exemption 

The  Administrator  may  terminate  or 
modify  the  exemption  for  any  chemical 
mixture  that  has  been  granted  an 
exemption  if  evidence  of  diversion  or 
attempted  diversion  is  found.  Evidence 
that  a  chemical  mixture  has  been  or  is 
being  used  in  the  manufacuturing  of  a 
controlled  substance  will  be  adequate 
reason  to  revoke  exemption  status  for  a 
specific  product  or  all  similar  chemical 
mixtures  which  the  DEA  determines  can 
be  used  in  the  illicit  manufacdturing 


process  for  which  the  evidence  is 
obtained. 

Procedures  are  given  in  this  proposed 
rule  for  the  termination  of  an  exemption 
granted  pursuant  to  21  CFR  1310.12  or 
1310.13  and  differ  according  to  whether 
removal  of  exemption  status  is  product 
specific  or  by  change  of  any  criterion  in 
21  CFR  1310.12(c)  or  1310.12(d).  The 
DEA  will  issue  and  publish  in  the 
Federal  Register  notification  of  the 
termination  of  exemption  of  a  specific 
exempt  product  or  group  of  exempt 
products  for  which  evidence  of 
diveraion  has  been  found.  This  order 
shall  specify  the  date  on  which  the 
termination  of  exemption  shall  take 
effect.  The  Administrator  shall  permit 
any  interested  party  to  file  written 
comments  on  or  objections  to  the  notice 
within  60  days  of  the  date  of  publication 
of  the  order  in  the  Federal  Register.  If 
any  such  comments  or  objections  raise 
significant  issues  regarding  any  finding 
of  fact  or  conclusion  of  law  upon  whicJi 
the  order  is  based,  the  Administrator 
shall  immediately  suspend  the 
effectiveness  of  the  order  until 
reconsideration  of  the  order  in  light  of 
comments  and  objections  filed. 
Thereafter,  the  Administrator  shall 
reinstate,  terminate,  or  amend  the 
original  order  as  deemed  appropriate. 
The  DEA  shall  send  written  notification 
to  the  manufacturer  only  in  instances 
where  the  manufacturer  of  affected 
products  has  been  readily  identified, 
advising  of  an  action  prior  to 
publication  in  the  Federal  Register. 

Trade  Secrets 

Information  required  by  the  DEA  to 
exempt  a  product  includes  qualitative 
and  quantitative  data  for  the  product. 
Industry  groups  expressed  concern 
regarding  confidenticalify  and  trade 
secrets.  The  DEA  has  considerable 
experience  in  safeguarding  trade  secrets. 
The  issue  of  protection  of  confidential 
business  information  has  been 
addressed  by  the  DEA  in  the  Federal 
Register  Final  Rule  published  on  June 
22. 1995  which  finahzed  specific 
provisions  of  the  DCDCA  (60  FR  32453). 
The  release  of  confidential  business 
information  that  is  protected  bom 
disclosure  under  Exemption  4  of  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(b)(4)  (FOL\).  is  governed  by  Section 
310  (c)  of  the  CSA  (21  U.S.C.  830(c))  and 
the  Department  of  Justice  procedures  set 
forth  in  28  CFR  16.7. 

Section  310(c)  of  the  CSA  provides 
that  information  collected  under  Section 
-310  that  is  protected  from  disclosure 
under  Exemption  4  may  only  be 
released  in  circumstances  related  to  the 
enforcement  of  controlled  substance  or 
chemical  laws,  custom  laws,  or  for 


compliance  with  U.S.  obligations  under 
treaty  or  international  agreements.  The 
Department  of  Justice  procedures 
establish  that  if  a  FOIA  request  is 
received  for  release  of  information  that 
is  protected  under  Exemption  4.  the 
submitter  of  the  protected  information 
must  be  notified  of  such  a  request,  given 
an  opportunity  to  object  to  the 
disclosure  and  allowed  to  provide 
justification  as  to  why  the  information 
should  not  be  disclosed. 

Regulation  of  Ghemical  Mixtures 

There  are  some  chemical  mixtures 
that  will  not  meet  the  proposed 
exemption  criteria  and  will  be  subject  to 
regulation.  It  is  proposed  that  the 
threshold  be  determined  by  taking  the 
entire  weight  or  volimie  of  the  regulated 
mixture  for  mixtures  regulated  due  to 
the  presence  of  acetone,  ethyl  ether, 
methyl  ethyl  ketone,  methyl  isobutyl 
ketone  and  toluene.  In  mixtures  that 
contain  two  or  more  listed  chemicals, 
other  than  acetone,  ethyl  ether,  methyl 
ethyl  ketone,  methyl  isobutyl  ketone 
and  toluene,  each  chemical  shall  be 
compared  against  its  respective 
threshold.  Where  the  mixture  contains 
two  or  more  chemicals  that  are 
cumidative,  other  than  acetone,  ethyl 
ether,  methyl  ethyl  ketone,  methyl 
isobutyl  ketone  and  toluene,  then  the 
summed  concentration  of  the  listed 
chemicals  that  are  cumulative  will  be 
considered;  where  the  total  weight  of 
the  cumulative  listed  chemicals  exceeds 
the  threshold  for  any  one  of  the  listed 
chemicals  contained  in  the  mixture, 
then  the  transaction  v«rill  be  regulated. 
Thresholds  are  proposed  to  be 
determined  by  taking  the  weight  or 
volume  of  Usted  chemical  contained  in 
the  mixture  for  all  other  listed 
chemicals. 

Further,  the  provisions  regarding 
excluded  transactions,  as  set  out  in  21 
CFR  1310.08.  will  apply  equally  to 
mixtures  containing  the  specified 
chemicals. 

Regulatory  FlexibiUty  and  Small 
Business  Concerns 

The  Domestic  Chemical  Diversion 
Control  Act  of  1993  replaced  the 
existing  blanket  exemption  from 
regulation  for  chemical  mixtures  with  a 
provision  that  only  those  chemical 
mixtures  specifically  identified  by 
regulation  would  be  exempt  from  DEA's 
chemical  controls,  based  on  a  finding 
that  each  mixture  cannot  be  easily  used 
in  the  illicit  manufactiire  of  a  controlled 
substance  and  that  the  chemical(s) 
contained  in  the  mixtures  cannot  be 
readily  recovered.  This  change  was 
necessary  to  make  the  U.S.'s  chemical 
controls  consistent  with  Article  12. 
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Paragraph  14  of  the  United  Nations  1998 
Convention  Against  Illicit  Traffic  in 
Narcotic  Drugs  and  Psychotropic 
Substances  (1988  Convention),  which 
requires  that  chemical  controls  apply  to 
the  chemicals  themselves  and  to 
products  containing  the  chemicals  that 
are  compounded  in  such  a  way  that 
such  chemicals  cannot  be  easily  used  or 
recovered  by  readily  applicable  means. 

In  considering  application  for  the  new 
requirement,  DEA  recognized  that 
neither  regulation  nor  exemption  of  all 
mixtures  were  a  feasible  approach. 
Regulation  of  all  chemical  mixtures 
would  cast  too  broad  a  net, 
encompassing  products  that  are  not  of 
significant  concern  to  DEA  as  sources 
for  the  diversion  of  listed  chemicals  and 
resulting  in  an  unnecessary  regulatory 
burden  on  both  industry  and  DEA.  Also 
of  significance,  exemption  of  all 
chemical  mixtures  would  leave 
products  that  are  suitable  for  use  in  the 
illicit  manufactiu-e  of  controlled 
substances  open  for  diversion.  With  the 
growing  effectiveness  of  chemical 
controls,  such  unregulated  mixtures 
could  become  a  significant  source  of 
chemicals  for  diversion,  which  would 
be  inconsistent  with  both  DEA's 
mandate  and  the  U.S.'s  responsibilities 
under  the  1988  Convention.  Therefore, 
it  was  necessary  to  identify  some 
middle  ground  that  would  minimize  the 
impact  on  industry  while  still  satisfying 
the  intent  of  the  requirement  and  the 
U.S.'s  obligations  imder  the  1988 
Convention. 

Originally,  DEA  proposed  a  system 
whereby  manufacturers  would  request 
exemptions  for  their  specific  products. 
However,  industry  expressed  concerns 
that  the  administrative  burdens,  for  both 
industry  and  DEA,  would  be  too  great, 
given  the  number  of  chemical  mixtures 
in  commerce.  Based  on  those  concerns, 
DEA  withdrew  the  proposal  and  opened 
a  dialogue  with  representative  from  the 
manufacturing,  distributing,  and  related 
segments  of  the  chemical  industry 
regarding  how  to  best  address  the  matter 
of  exemption. 

An  important  DEA  objective  in 
estabUshing  exemption  criteria  was  to 
obtain  recommendations  from  the 
affected  industry.  The  DEA  met  with 
several  interested  parties  including 
associations  representing  chemical 
manufacturers,  paint  and  coatings 
industry,  flavor  and  extract 
manufacturing,  dietary  supplement 
manufacturers  and  distributors,  and 
chemical  distributors  and  affiliated 
members.  These  discussions,  along  with 
available  DEA  information  pertaining  to 
the  iUicit  manufacture  of  controlled 
substances,  were  considered  in  the 
establishment  of  exemption  criteria 


imder  this  proposal.  The  DEA  reaUzes 
that,  because  of  the  diverse  industries 
affected  by  these  regulations,  not  all 
interested  persons  may  have  been  fully 
represented  prior  to  the  publication  of 
this  proposal.  The  DEA  is  therefore 
requesting  that  comments  be  submitted 
to  help  ensure  that  the  concerns  of  all 
interested  parties  are  considered. 

Comments  should  identify  the  type  of 
industry,  including  the  niunber  of 
companies/individuals  involved  and  the 
annual  volume  of  business  they 
conduct;  how  the  proposed  regulatory 
requirements  would  impact  that 
industry  (through  the  registration, 
recordkeeping,  and  reporting 
requirements),  and  within  the  statutory 
requirements,  any  suggestions  or 
comments  on  how  the  final  regulations 
might  better  be  tailored  to  the  industry 
without  compromising  the  basic 
mandate  of  the  law  to  prevent  the 
diversion  of  listed  chemicals  for  the 
illicit  manufacture  of  controlled 
substances. 

The  initial  concern  in  addressing  the 
matter  of  exemption  was  to  estabUsh  a 
system  for  the  identification  of  the 
categories  of  chemical  mixtures  to  be 
exempted  that  would  be  objective  and 
specific  enough  to  allow  nontechnical 
personnel  to  easily  understand  and 
apply  the  criteria  and  to  allow  accurate 
identification  of  those  mixtures  that 
could  readily  be  used  in  the  illicit 
manufacture  of  controlled  substances 
while  not  encumbering  those  that  could 
not. 

Two  options  were  considered:  (1)  The 
used  of  general  product  categories,  such 
as  paints,  coatings,  adhesives,  and 
sedants;  refinery  and  chemical  plant 
streams;  waste  products;  insecticides, 
pesticides,  and  herbicides;  consumer 
products,  including  cosmetics;  and 
solutions  containing  more  than  5 
percent  solids  by  weight;  and  (2)  the  use 
of  concentration  limits,  expressed  as  the 
percentage  of  chemical,  either  by 
volume  or  weight,  that  a  mixtvue  may 
contain. 

Examination  of  the  use  of  product 
categories  revealed  problems  involving 
their  subjective  nature,  which  could 
lead  to  confusion  regarding  whether 
certain  products  might  be  included  in 
•  the  category.  In  addition,  the  lack  of 
specificity  in  such  a  system  would 
cause  difficulties  in  identifying 
products  that  should  not  be  included  in 
a  category  because  of  the  manner  in 
which  they  are  formulated.  It  quickly 
became  apparent  that  use  of  product 
categories  as  the  primary  means  to 
identify  exempt  chemical  mixtures 
would  require  the  development  of  a 
cumbersome,  highly  technical,  and 
complicated  set  of  definitions  and 


criteria  in  order  to  identify  the  mixtures 
to  be  granted  exemption. 

The  concentration  limits,  by  contrast, 
provide  a  clear  cut,  objective  means  to 
identify  whether  a  chemical  mixture  is 
or  is  not  exempt.  By  focusing 
specifically  on  the  amount  of  chemical 
contained  in  a  given  amoimt  of  mixture, 
which  is  of  primary  concern  to  DEA,  the 
system  provides  and  unequivocal 
standard  that  is  easily  understood  by 
expert  and  layman  alike.  There  is  no 
need  to  establish  a  large,  complex  and 
highly  technical  set  of  definitions  and 
crtiera  that  must  be  used  to  make  a 
subjective  determinations  to  what 
category  a  mixture  belongs  in  and 
whether  it  meets  the  exemptions  criteria 
or  not. 

While  the  system  of  concentration 
limits  can  be  used  satisfactorily  with 
most  chemical  mixtures,  it  does  not 
address  those  circiunstances  where  the 
formulation  of  the  mixtiue  or  the 
manner  in  which  the  mixture  is 
distributed  may  be  factors  for 
consideration  in  determining  exemption 
status.  Therefore,  DEA  is  proposing  the 
use  of  certain  limited  categories  for 
exemption.  Additionally,  DEA 
recognizes  that  there  will  be  those 
individual  products  which  may  not 
meet  the  established  exemption  criteria 
but  are  deserving  of  consideration  for 
exemption  due  to  specific  factors  that 
may  limit  their  use  in  the  illicit 
manufacture  of  controlled  substances. 
Therefore,  provisions  have  bieen  made 
in  the  proposed  regulations  for  a  system 
for  which  a  manufacture  may  request 
exemption  of  a  specific  mixtiue. 

Once  die  basic  framework  for  the 
exemption  process  had  been 
established,  DEA  considted  with 
representatives  of  the  regulated 
industry,  including  chemical 
manufactiuers  and  distributors,  as  well 
as  the  paint  and  coatings,  the  flavoring 
and  fragrances,  and  the  dietary  and       -^ 
nutritional  supplements  industries,  to 
identify  the  concentration  limits  or 
other  criteria  that  would  satisfy  the 
requirements  of  the  law  with  the  least 
possible  burden  on  regular  commerce. 
The  proposed  concentration  limits  were 
based  on  consideration  of  how  useful 
the  mixtures  would  be  in  the  ilUcit 
manufactiu^  of  controlled  substances 
and  how  great  a  percentage  of  the 
mixtiues  in  regular  commerce  coiUd  be 
exempted  from  regulation;  the  proposed 
Uraits  provide  a  good  balance  between 
the  requirements  of  the  law  and  the 
need  to  minimize  the  impact  of  the  law 
on  legitimate  commerce. 
Representatives  of  the  chemical 
manufacturers  and  distributors  have 
indicated  that  the  proposed 
concentration  limits  should  provide  for 
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exemption  of  the  majority  of  chemical 
mixtiues  in  commerce. 

In  those  instances  where  a  chemical 
mixture  will  be  subject  to  regulation,  the 
regulatory  requirements  are  not  unduly 
burdensome  and  should  not  present  any 
restriction  on  regular  commerce.  The 
primary  requirement,  recordkeeping, 
applies  only  to  those  transactions  that 
meet  or  exceed  the  threshold 
established  for  the  chemical  contained 
in  the  mixture.  The  information 
required  to  be  maintained  in  the  records 
is  minimal  and  can  usually  be  found  in 
the  normal  business  records  maintained 
by  anyone  following  good  business 
practices.  Additionally,  the  chemicals 
contained  in  the  mixture  may  be  subject 
to  other  Federal  or  state  recordkeeping 
requirements,  in  which  case  the  records 
maintained  may  be  used  to  satisfy 
DEA's  requirement,  provided  the 
necessary  information  is  readily 
available.  In  addition,  this  proposed 
rule  will  exempt  persons  from 
registration  if  the  only  List  I  chemicals 
which  they  distribute,  import  or  export 
are  contained  in  exempt  mixtures;  it  is 
DEA's  understanding  that  the  bulk  of 
chemical  mixtures  in  commerce  contain 
List  n,  rather  than  List  I  chemicals. 
In  summary,  the  proposed  system 
provides  for  the  exemption  of  the 
greatest  possible  population  of  mixtures 
while  remaining  consistent  with  the 
requirements  of  the  law  and  obligations 
under  the  U.N.  Convention.  The 
combination  of  exemptions,  together 
Mrith  the  threshold  system  and 
requirement  that  registration  be 
obtained  only  for  activities  involving 
List  I  chemicals  allows  for  the  lease 
possible  burden  and  cost  to  industry. 
Therefore  the  Acting  Deputy 
Administrator,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  nde 
and  by  approving  it  certifies  that  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities. 

With  respect  to  the  specific  economic 
and  regulatory  burdens  associated  with 
the  regulation  of  chemical  mixtures  (in 
those  instances  where  exemption  is  not 
possible),  there  are  three  different 
requirements  to  be  considered: 


Registration 

This  requirement  applies  solely  to 
persons  who  distribute,  import,  or 
export  List  I  chemicals,  including  those 
contained  in  regulated  chemical 
mixtures.  Registration  is  required  on  an 
annual  basis.  The  initial  registration 
cost  is  S595.00  and  the  annual 
registration  renewal  cost  is  $477.00. 
Completion  of  the  application  requires 
approximately  30  minutes. 


The  impact  of  the  registration 
requirement  will  vary  depending  on  the 
type  of  industry  and  type  of 
transactions.  As  noted,  the  registration 
requirement  applies  only  to  List  I 
chemicals. 

Recordkeeping 

Regulated  persons  must  keep  records 
regarding  regulated  transactions.  The 
records  must  reflect  the  name,  address, 
and.  if  required,  DEA  registration 
number  of  each  party  to  the  transaction; 
the  date  of  the  transaction;  the  name, 
quantity,  and  form  of  packaging  of  the 
listed  chemical;  the  method  of  transfer 
(company  truck,  picked  up  by  customer, 
etc.);  and  the  type  of  identification  used 
by  the  purchaser  and  any  unique 
number  on  that  identification. 

As  noted  in  21  CFR  1310.06(b), 
normal  business  records  shall  be 
considered  adequate  for  satisfying  the 
recordkeeping  requirement,  if  they 
contain  the  required  information  and 
are  readily  retrievable  from  the  other 
business  records  of  the  regulated 
person.  It  has  been  DEA's  experience 
that  regulated  persons  at  the  non-retail 
level  maintain  such  information  in  their 
normal  business  records;  therefore,  no 
additional  burden  is  considered  to 
apply.  At  the  retail  level,  such 
information  is  not  normally  kept, 
therefore,  any  records  to  be  maintained 
would  have  to  be  considered  as  part  of 
the  regulatory  burden. 

Reporting 

Regulated  persons  must  make  reports 
of  any  regulated  transactions  involving 
an  extraordinary  quantity  of  a  listed 
chemical,  an  uncommon  method  of 
payment  or  delivery,  or  any  other 
circumstance  that  the  regulated  person 
believes  may  indicate  that  the  listed 
chemical  will  be  used  in  violation  of  the 
regulations  (21  CFR  1310.05(a)(1)). 
Additionally,  any  unusual  or  excessive 
loss  or  disappearance  of  a  Usted 
chemical  must  be  reported.  It  must  be 
emphasized  that  this  requirement  does 
not  apply  to  all  sales  of  listed  chemicals; 
it  applies  only  to  those  sales  involving 
suspicious/unusual  circumstances  or 
thefts/losses. 

In  addition  to  the  above  reporting 
requirement,  the  Comprehensive 
Methamphetamine  Control  Act  of  1996 
(MCA)  estabUshed  the  requirement  that 
each  regulated  person  who  engages  in  a 
transaction  with  a  nonregulated  person 
which  involves  ephedrine, 
pseudoephedrine,  or 
phenylpropanolamine  (including  drug 
products  containing  those  chemicals) 
and  uses  or  attempts  to  use  the  Postal 
Service  or  any  private  or  commercial 
carrier,  shall,  on  a  monthly  basis, 


submit  a  report  of  each  such  transaction 
conducted  duriiig  the  previous  month  to 
the  Attorney  General  (21  U.S.C. 
830(b)(3)).  This  requirement  has  been 
the  subject  of  much  discussion  and  it  is 
generally  accepted  that  the  manner  in 
which  it  is  written  provides  DEA  with 
no  discretion  to  exclude  any  person 
from  the  requirement.  Legislative 
amendment  of  this  requirement  to  allow 
DEA  some  measure  of  discretion  in  its 
application  is  being  explored. 

Total  Regulatory  Impact 

The  total  regulatory  impact  of  these 
requirements  will  vary  based  on  the 
type  of  industry  involved  and  the  types 
of  transactions  being  conducted.  With 
the  chemical  industry,  the  total  impact 
should  be  limited.  DEA  has  been 
informed  by  representatives  of  the 
chemical  industries  that  the  bulk  of 
chemical  mixtures  will  contain  List  II 
chemicals.  Further,  many  of  the 
companies  that  handle  list  I  chemical 
mixtures  are  already  registered  to 
handle  List  I  chemicals.  Therefore,  the 
registration  requirement  will  have 
limited  impact  on  that  industry. 

With  respect  to  the  recordkeeping 
requirements,  the  bulk  of  the  chemical 
mixture  transactions  are  commercial  in 
nature  and  involve  materials  that  are 
subject  to  stringent  Federal  and  state 
requirements;  the  information  required 
to  satisfy  DEA's  recordkeeping 
requirements  will  already  be  available 
as  part  of  the  business  records  being 
maintained  by  the  regulated  persons. 
Therefore,  no  additional  burden  4s 
anticipated  to  satisfy  the  recordkeeping 
requirement.  With  respect  to  reporting, 
DEA  is  adjusting  its  existing,  OMB 
approved  information  collection 
regarding  Reports  of  Suspicious  Orders 
or  Theft/Loss  of  Listed  Chemicals/ 
Machines  (OMB  Number  1117-0024).  to 
increase  the  estimated  number  of  annual 
reports  by  2,000  and  the  estimated 
burden  hours  by  340  hours  per  year. 

With  the  dietary  and  nutritional 
supplement  industry,  the  issue  is 
somewhat  less  clear.  DEA  has  been 
informed  by  the  manufacturers  and 
distributors  of  products  that  are  sold  at 
retail  that  thefr  products  contain 
concentrations  of  ephedrine  that  are 
consistent  with  the  proposed  exemption 
limit;  therefore,  the  retail  side  of  the 
industry  should  experience  littie.  if  any, 
regulatory  impact.  However,  DEA  was 
recently  contacted  by  representatives  of 
a  segment  of  the  industry  involved  in 
the  direct  marketing  of  these  products, 
who  expressed  grave  concern  regarding 
the  potential  impact  of  the  requirements 
on  direct  marketers,  especially  the 
individual  marketers  selling  small 
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amounts  of  the  product  to  friends  and 
neighbors. 

DEA  is  well  aware  of  the  potential 
impact  that  the  regulations  could  have 
on  such  operations,  having  dealt  with 
the  issue  with  respect  to  the  direct 
marketing  of  drug  products  containing 
ephedrine,  pseudoephedrine,  and 
phenylpropanolamine.  As  was  stated  in 
the  discussion  regarding  Exemption  by 
Application  earlier  in  this  document,  it 
is  not  the  intent  of  DEA  to  regulate  those 
individuals  engaged  in  direct  marketing 
sales  of  small  amounts  of  these  products 
in  face-to-face  transactions.  In  addition 
to  the  proposed  regulations  allowing  for 
exemption  by  application,  there  are 
existing  exemption  procedures  available 
for  types  of  transactions  and  categories 
of  persons.  An  exemption  has  already 
been  provided  to  one  direct  marketing 
organization  and  discussions  are 
underway  with  another  to  also  provide 
an  exemption  provided  certain 
circxmistances  are  met.  It  must  be  noted 
that  the  exemptions  apply  to 
individuals  engaged  in  direct  marketing 
sales  of  small  amoimts  of  these  products 
in  face-to-face  transactions; 
manufacturers  and  wholesale 
distributors  of  the  products  remain 
subject  to  the  regulatory  requirements. 

Assessing  the  overall  impact  of  the 
regulations  on  the  dietary  and 
nutritional  supplement  industry  has 
been  hampered  by  the  lack  of 
information  regarding  the  overall  scope 
and  population  of  the  industry.  DEA 
has,  along  with  others,  requested 
demographic  information  from  the 
industry;  however,  to  date,  we  have  not 
received  the  details  necessary  to 
adequately  estimate  the  potential  impact 
of  the  regulations.  As  stated  elsewhere 
in  this  document,  interested  persons  are 
invited  to  submit  comments  identifying 
the  scope  and  population  of  the 
industiy;  the  effect  of  the  regulations  on 
the  industry,  both  in  terms  of  the  extent 
to  which  proposed  and  existing 
exemptions  will  exclude  the  industry 
from  regulation  and,  where  the 
exemptions  do  not  extend,  how  the 
above  requirements  will  impact  the 
industry;  and  any  comments  or 
suggestions  on  how  the  regulations 
might  be  adjusted  to  address  industry 
concerns  without  compromising  their 
intent  to  prevent  the  diversion  of  listed 
chemicals  to  the  iUicit  manufacture  of 
controlled  substances. 

This  proposed  rule  has  been  reviewed 
pursuant  to  Executive  Order  12866  and 
has  been  determined  to  be  a  significant 
regulatory  action.  Therefore,  it  has  been 


reviewed  and  approved  by  the  Office  of 
Management  and  Budget. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612,  and  it 
has  been  determined  that  this  proposed 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

This  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  imiquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects 

21  CFR  Part  1300 

Definitions,  Drug  traffic  control. 
Controlled  substances.  List  I  and  List  11 
chemicals. 

21  CFR  Part  1310 

Drug  traffic  control.  List  I  and  List  II 
chemicals,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  above,  it  is 
proposed  that  21  CFR  parts  1300  and 
1310  be  amended  as  follows: 


PART  1300— {AMENDED] 

1.  The  authority  citation  for  part  1300 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802,  871(b),  951. 
958(0. 

2.  Section  1300.02  is  proposed  to  be 
amended  by  revising  the  paragraph 
(b)(28)(i)(E)  to  read  as  follows: 

§  1 300.02.    Definitions  relating  to  listed 
chemicals. 

***** 

(b)*  *  * 
(28)*  •   *  . 

(i)*   •   * 

(E)  Any  transaction  in  a  chemical 
mixture  designated  in  §§  1310.12  and 


1310.13  that  the  Administrator  has 
exempted  &t)m  regulation. 

•        •        •        •        • 

PART  1310— [AMENDED] 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802,  830.  871(b). 

2.  Section  1310.04  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (h) 
as  follows: 

§  1 31 0.04    Maintenance  of  records. 

***** 

(h)  The  thresholds  and  conditions  in 
21  CFR  1310.04(f)  and  1310.04(g)  will 
apply  to  transactions  involving 
regulated  chemical  mixtures.  All 
regulated  chemical  mixtures  containing 
List  I  and  List  II  chemicals  with  the 
exception  of  acetone,  ethyl  ether, 
methyl  ethyl  ketone,  toluene  and  methyl 
isobutyl  ketone  will  have  the  threshold 
determined  by  taking  the  weight  of  the 
listed  chemical  in  the  regulated  mixture. 
Regulated  chemical  mixtures  that 
contain  one  or  more  of  the  List  11 
chemicals  acetone,  ethyl  ether,  methyl 
ethyl  ketone,  toluene  and  methyl 
isobutyl  ketone  will  have  the  threshold 
determined  by  taking  the  entire  weight 
of  the  mixture.  The  threshold  for  these 
mixtures  will  be  1500  kilograms  for 
export  to  the  western  hemisphere  except 
Canada  and  150  kiograms  for  domestic 
transactions. 

3.  Part  1310  is  proposed  to  be 
amended  by  adding  new  sections 
1310.12  and  1310.13  as  follows: 

§  1310.12    Exempt  chemical  mixtures. 

(a)  The  chemical  mixtiues  meeting  the 
criteria  in  paragraphs  (c),  (d)  and  (g)  of 
this  section  are  exempted  by  the 
Administrator  fi-om  application  of 
sections  302, 303.  310, 1007,  and  1008 
of  the  Act  (21  U.S.C.  822-3,  830,  and 
957-8)  to  the  extent  described  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  No  exemption  granted  pursuant  to 
§  1310.12  or  §  1310.13  affects  the 
criminal  liability  of  illegal  possession, 
distribution,  exportation,  or  importation 
of  listed  chemicals  contained  in  the 
exempt  chemical  mixture. 

(c)  Mixtures  x;ontaining  a  listed 
chemical  in  concentrations  equal  to  or 
less  than  those  specified  in  the  'Table  of 
Concentration  Limits'  are  designated  as 
exempt  chemical  mixtures  for  the 
piupose  set  forth  in  this  section. 
Calculation  of  percent  by  weight  or  by 
volvime  is  given  in  the  Table  along  with 
the  concentration  limit  and  other 
relative  information. 
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Table  of  Concentration  Limits 


LJst  I  chemicals 


N-Acetyianthranilic  acid,  its  salts  and 

esters. 
Anthranillc  acid,  and  its  salts  and  esters 

Benzaldehyde  

Benzyl  cyanide 

Ephedrine.   its  salts,   optical   isomers, 
and  salts  of  optical  isomers. 

Ergonovine  and  its  salts  

Ergotamine  and  its  salts  

Ethylamine  and  its  salts 

Hydriodic  acid  

Isosafrole 

Methylamine,  and  its  salts  


3,4-Methylenedioxyphenyl-2-propanone 

N-Methylephedrine,  its  salts,  optica)  iso- 
mers, and  salts  of  optical  isomers. 

N-Methylpseudoephedrine,  its  salts,  op- 
tical isomers,  and  salts  of  optical  iso- 
mers. 

Nitroethane 

Norpseudoephedrine,  its  salts,  optical 
isomers,  and  salts  of  optical  isomers. 

Ptienylacetic  acid,  and  its  salts  and 

esters. 
Phenylpropanolamine,  its  salts,  optical 

isomers,  and  salts  of  optical  isomers. 

Piperidine,  and  its  salts 

Piperonal 

Propionic  anhydride 

Pseudoephedrine,  its  salts,  optical  iso- 
mers, arxJ  salts  of  optical  isonters. 

Safrole 


The  DEA 
chemical 
code  no. 


8522 

8530 

8256 
8570 
8113 

8675 
8676 
8678 


6695 
8704 

8520 


8502 
8115 


8119 


6724 
8317 


8791 
1225 

2704 

8750 
8328 
8112 

8323 


Concentration 
(percent) 


20%  by  weight  . 

20%  by  weight  . 

30%  by  volume. 
20%  by  volume. 
2%  by  weight  ... 


Not  exempt  at  any 
concentration. 

Not  exempt  at  any 
concentration. 

20%  by  weight  .... 


20%  by  weight  . 
20%  by  volume 

20%  by  weight  . 


20%  by  weight 
0.1%  by  weight 


0.1%  t>y  weight 


20%  by  volume. 
0.6%  by  weight 


20%  by  weight  . 
0.6%  by  weight 

20%  by  volume 

20%  by  weight 
20%  by  volume. 
2%  by  weight  ... 


Special  corxlitions 


20%  by  volume 


Concentration  tused  on  any  comtxnation  of  N-acetylanthranilic 

acid  and  its  salts  and  esters. 
Concentration  t>ased  on  any  combination  of  anttvanilic  acid  and  its 

salts  and  esters. 


Concentration     based     on     any     combination     of    ephedrine. 

pseudoephedrine,  and  their  salts,  optical  isomers  and  salts  of 

optical  isomers. 
Chemical  mixtures  containing  any  amount  of  ergonovine,  including 

its  salts,  are  not  exempt. 
Chemical  mixtures  containing  any  anxHint  of  ergotamine,  including 

its  salts,  are  not  exempt 
Ethylamine  or  its  salts  in  an  inert  carrier  solvent  is  not  considered 

a  mixture.  Weight  Is  based  on  ethylamine  in  the  mixture  arxl  not 

the  combined  weight  of  carrier  solvent,  if  any. 
Aqueous  or  alcoholic  solutions  are  not  considered  mixtures. 
Concentration  in  mixture  cannot  exceed  20%  if  taken  alorie  or  in 

any  combination  with  safrole. 
Methylamine  or  its  salts  in  an  inert  carrier  solvent  is  not  considered 

a  mixture.  Weight  is  t>ased  on  methylamine  in  the  mixture  and 

not  the  combined  weight  of  carrier  solvent,  if  any. 

Concentration  based  on  any  combination  of  N-mettiylephedrine,  N- 
methylpseudoephedrine  and  their  salts,  optical  isomers  and  salts 
of  optical  isomers. 

Concentration  based  on  any  combination  of  N- 
methylpseudoephedrine  N-nr)ethylephedrine,  and  their  salts,  opti- 
cal isomers  aixl  salts  of  optical  Isomers. 

Concentration  based  on  any  combination  of  norpseudoephedrine, 

phenylpropanolamine  and  their  salts,  optical  isomers  and  salts  of 

optical  isomers. 
Concentration  t>ased  on  any  combination  of  phenylacetic  add  and 

its  salts  and  esters. 
Concentration  based  on  any  combination  of  phenylpropanolamine, 

norpseudoephedrine  and  ttieir  salts,  optical  isomers  and  salts  of 

optical  isomers. 
Concentration  based  on  arty  comtmation  of  piperidine  and  its 

salts. 


Concentration  based  on  any  combination  of  pseudoepfiedrine, 
ephedrine,  and  tfieir  salts,  optical  isomers  and  salts  of  optical 
isomers. 

Concentration  in  mixture  cannot  exceed  20%  if  taken  atone  or  in 
any  comt>ination  with  isosafrole. 


List  II  chemicals 


Acetic  Anhydride  ... 
Acetone 

Benzyl  chloride 

Ethyl  ether 

Hydrochloric  acid  .. 

Iodine  

Methyl  ethyl  ketone 


The  DEA 
chemical 
code  no. 


8519 
6532 


8568 
6584 


6545 
6699 
6714 


Concentratton 
(percent) 


20%  by  volunrw. 
35%  by  volume 


20%  by  volume. 
35%  by  volume 


20%  by  weight  . 
20%  by  weight 
35%  by  volume 


Special  conditions 


Limit  applies  to  acetone  or  any  combinatton  of  acetone,  ettiyl 
ether,  methyl  ethyl  ketone,  methyl  isobutyl  ketone  and  toluene  if 
present  in  tfie  mixture  t>y  summing  the  concentrations  for  each 
chemical. 

Limit  applies  to  ethyl  ettier  or  any  comt)ina6on  of  acetone,  etfiyl 
ether,  methyl  ethyl  ketone,  methyl  tsotxjtyl  ketone  and  toluene  if 
present  in  the  mixture  by  summing  the  concentrattons  for  each 
chemical. 

Aqueous  or  atoohdic  solutions  are  not  consklered  mixtures. 

Limit  applies  to  rtiettiyl  ettiyl  ketone  or  any  combination  of  acetorw, 
ethyl  ether,  rT>ethyl  ethyl  ketone,  methyl  isotxjtyl  ketone  and  tolu- 
ene if  present  in  the  mixture  by  summing  the  corx:entrations  for 
each  chemical. 
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List  II  chemicals 

TheDEA 
chemical 
code  no. 

(Concentration 
(percent) 

Speoal  conditions 

MAthvl  i^nbutvl  ketone    

6715 

6579 
6552 
6594 

35%  by  volume  ... 

15%  by  weight. 
20%  by  weight  .... 
35%  by  volume  ... 

Limit  applies  to  methyl  isobutyl  ketone  or  any  combination  of  ace- 

Pnt9^<Qiiim nfiimanaanfltd   

tone,  ethyl  ether,  methyl  ethyl  ketone,  methyl  isobutyl  ketone 
and  toluene  if  present  in  the  mixture  by  summing  the  concentra- 
tions for  each  chemfcal. 

Sutfuric  acid       

Aqueous  solutions  are  not  considered  mixtures. 

Toluene         

Limit  applies  to  toluene  or  any  combination  of  acetone,  ethyl  ether. 

methyl  ethyl  ketone,  methyl  isobutyl  ketone  and  toluene  if 
present  in  the  mixture  by  summing  the  concentrations  for  each 
chemKal. 

(d)  The  following  categories  of 
chemical  mixtures  are  automatically 
exempt  from  the  provisions  of  the 
Controlled  Substances  Act  as  described 
in  paragraph  (a)  of  this  section: 

(1)  Chemical  mixtures  that  are 
distributed  directly  to  an  incinerator  for 
destruction  and  are  subject  to  the 
United  States  Environmental  Protection 
Agency  documentation  on  EPA  Form 
8700-22  and  8700-22A,  provided  that 
the  person  distributing  the  mixture  to 
the  incinerator  maintains  and  makes 
available  to  agents  of  the  Administration 
upon  request  such  documentation  for  a 
period  of  no  less  than  two  years. 

(2)  Completely  formulated  paints/ 
coatings  that  meet  the  American  Society 
for  Testing  Materials  specifications  for 
the  product.  A  completely  formulated 
paint/coating  are  only  those 
formulations  that  contain  all  the 
components  of  the  paint/coating  for  use 
in  the  final  application  without  the  need 
to  add  any  additional  substances  except 
possibly  a  thinner.  A  completely 
formulated  paint  or  coating  is  defined  as 
any  clear  or  pigmented  liquid, 
liquefiable  or  mastic  composition 
designed  for  application  to  a  substrate 
in  a  thin  layer  that  is  converted  to  a 
clear  or  opaque  solid  protective, 
decorative  or  functional  adherent  film 
after  application. 

(3)  Harvested  plant  material  that  is  in 
its  natural  state  or  has  been  processed 
in  a  way  that  preserves  the  natural 
constituents  in  the  ratios  that  are  found 
in  the  plant's  natural  state.  Plant 
material  subjected  to  chemical  or 
physical  extraction,  concentration, 
chemical  reaction  or  other  treatment 
that  alters  the  plant's  natural 
constituents  or  the  ratios  of  the  plant 
constituents  are  not  exempt. 

(e)  The  Administrator  may  at  any  time 
terminate  or  modify  the  exemption  for 
any  chemical  mixture  which  has  been 
granted  an  exemption  pursuant  to  the 
concentration  limits  as  specified  in 
§  1310.12(c);  or  the  exemption 
provisions  for  specific  categories  of 
chemical  mixtures  as  specified  in 
§  1310.12(d),  if  evidence  of  diversion  or 


attempted  diversion  is  found.  In 
terminating  or  modifying  an  exemption, 
the  Administrator  shall  issue  and 
publish  in  the  Federal  Register 
notification  of  the  removal  of  an  exempt 
product  or  group  of  exempt  products  for 
which  evidence  of  diversion  has  been 
foimd.  This  order  shall  include  a 
reference  to  the  legal  authority  imder 
which  the  order  is  based  and  shall 
specify  the  date  on  which  the 
termination  of  exemption  shall  take 
effect.  The  Administrator  shall  permit 
any  interested  party  to  file  written 
comments  on  or  objections  to  the  order 
within  60  days  of  the  date  of  publication 
of  the  order  in  the  Federal  Register.  If 
any  such  conunents  or  objections  raise 
significant  issues  regarding  any  finding 
of  fact  or  conclusion  of  law  upon  which 
the  order  is  based,  the  Administrator 
shall  immediately  suspend  the 
effectiveness  of  the  order  until  he  may 
reconsider  the  order  in  light  of 
comments  and  objections  filed. 
Thereafter,  the  Administrator  shall 
reinstate,  terminate,  or  amend  the 
original  order  as  determined 
appropriate. 

(f)  The  Administrator  may  upon 
evidence  of  diversion  or  attempted 
diversion  modify  any  part  of  the  criteria 
for  exemption  as  specified  in 
§  1310.12(c)  and  §  1310.12(d).  In  doing 
so,  the  Administrator  shall  issue  and 
publish  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register.  The 
Administrator  shall  permit  any 
interested  persons  to  file  written 
comments  on  or  objections  to  the 
proposal.  After  considering  any 
comments  or  objections  filed,  the 
Administrator  shall  publish  in  the 
Federal  Register  a  final  order. 

§  1 31 0.1 3    Exemption  of  chemical  mixtures; 
application. 

(a)  The  Administrator  may,  by 
publication  of  a  Final  Rule  in  the 
Federal  Register,  exempt  from  the 
application  of  all  or  any  part  of  the  Act, 
a  chemical  mixture  consisting  of  two  or 
more  chemical  components,  at  least  one 


of  which  is  not  a  List  I  or  List  II 
chemical,  if: 

(1)  The  mixture  is  formulated  in  such 
a  way  that  it  cannot  be  easily  used  in 
the  illicit  production  of  a  controlled 
substance;  and 

(2)  The  listed  chemical  or  chemicals 
contained  in  the  chemical  mixture 
cannot  be  readily  recovered. 

(b)  Any  manufacturer  seeking  an 
exemption  for  a  chemical  mixtiire,  not 
exempt  under  §  1310.12,  from  the 
application  of  all  or  any  part  of  the  Act, 
piirsuant  to  paragraph  (a)  of  this  section, 
may  apply  to  the  Administrator,  Drug 
Enforcement  Administration, 
Department  of  Justice,  Washington.  D.C. 
20537. 

(c)  An  application  for  exemption 
under  this  section  shall  contain  the 
following  information: 

(1)  The  name,  address,  and 
registration  number,  if  any,  of  the 
applicant; 

(2)  The  date  of  the  application; 

(3)  The  exact  trade  name(s)  of  the 
applicant's  chemical  mixture  and,  if  the 
applicant  formulates  or  manufactures 
the  chemical  mixture  for  other  entities, 
the  exact  trade  names  of  the  chemical 
mixtures  and  the  names  of  the  entities 
for  which  the  chemical  mixtures  were 
prepared; 

(4)  The  complete  qualitative  and 
quantitative  composition  of  the 
diemical  mixture  (including  all  listed 
and  all  non  listed  chemicals)  and  its 
intended  use; 

(5)  The  chemical  and  physical 
properties  of  the  mixture  and  how  they 
differ  from  the  properties  of  the  listed 
chemical  or  chemicals; 

(6)  A  statement  which  the  applicant 
believes  is  justification  for  granting  an 
exemption  for  the  chemical  mixture. 
The  statement  must  explain  how  the 
chemical  mixture  meets  the  exemption 
criteria  set  forth  in  paragraph  (a)  of  this 
section. 

(7)  The  application  will  include  a 
statement  that  the  applicant  accepts  the 
right  of  the  Administrator  to  terminate 
exemption  from  regulation  for  the 
chemical  mixture  granted  exemption 
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under  §  1310.13  if  evidence  of  diversion 
of  the  mixture,  or  similar  mixtxire,  is 
fotmd. 

(8)  The  identification  of  any 
information  on  the  application  which  is 
considered  by  the  applicant  to  be  a  trade 
secret  or  confidential  and  entitled  to 
protection  under  U.S.  laws  restricting 
the  public  disclosure  of  such 
information. 

(d)  The  Administrator  may  require  the 
applicant  to  submit  such  additional 
documents  or  written  statements  of  fact 
relevant  to  the  application  which  he 
deems  necessary  for  determining  if  the 
application  should  be  granted. 

(e)  Within  a  reasonable  period  of  time 
after  the  receipt  of  an  appfication  for  an 
exemption  under  this  section,  the 
Administrator  will  notify  the  applicant 
of  acceptance  or  nonacceptance  of  the 
application.  If  the  application  is  not 
accepted,  an  explanation  will  be 
provided.  The  Administrator  is  not 
required  to  accept  an  application  if  any 
information  required  piu^uant  to 
paragraph  (c)  of  this  section  or 
requested  pursuant  to  paragraph  (d)  of 
this  section  is  lacking  or  not  readily 
vmderstood.  The  applicant  may, 
however,  amend  the  application  to  meet 
the  requirements  of  paragraphs  (c)  and 
(d)  of  this  section.  If  the  exemption  is 
granted  the  applicant  shall  be  notified 
in  writing  and  the  Administrator  shall 
issue  and  pubUsh  in  the  Federal 
Register  an  order  on  the  application, 
which  shall  include  a  reference  to  the 
legal  authority  under  which  the  order  is 
based.  This  order  shall  specify  the  date 
on  which  it  shall  take  effect.  Tlie 
Administrator  shall  permit  any 
interested  persons  to  file  written 
comments  on  or  objections  to  the  order. 
If  any  comments  or  objections  raise 
significant  issues  regarding  any  findings 
of  fact  or  law  upon  which  the  order  is 
based,  the  Administrator  shall 
immediately  suspend  the  effectiveness 
of  the  order  until  he  has  reconsidered 
the  application  in  light  of  the  comments 
and  objections  filed.  Thereafter,  the 
Administrator  shall  reinstate,  terminate, 
or  amend  the  original  order  as  deemed 
appr^riate. 

(f)  "rhe  Administrator  may  at  any  time 
terminate  or  modify  any  product  or 
product  line  granted  an  exemption 
pursuant  to  paragraph  (e)  of  this  section. 
In  terminating  or  modifying  an 
exemption,  the  Administrator  shall 
issue  and  publish  in  the  Federal 
Register  notification  of  the  removal  of 
an  exempt  product  or  group  of  exempt 
products  for  which  evidence  of 
diversion  has  been  found.  This  order   . 
shall  include  a  reference  to  the  legal 
authority  under  which  the  order  is 
based  and  shall  specify  the  date  on 


which  the  termination  of  exemption 
shall  take  effect.  The  Administrator 
shall  permit  any  interested  party  to  file 
written  comments  on  or  objections  to 
the  order  vdthin  60  days  of  the  date  of 
publication  of  the  order  in  the  Federal 
Register.  If  any  such  comments  or 
objections  raise  significant  issues 
regarding  any  finding  of  fact  or 
conclusion  of  law  upon  which  the  order 
is  based,  the  Administrator  shall 
immediately  suspend  the  effectiveness 
of  the  order  until  he  may  reconsider  the 
order  in  light  of  comments  and 
objections  filed.  Thereafter,  the 
Administrator  shall  reinstate,  terminate, 
or  amend  the  original  order  as 
determined  appropriate. 

(g)  Any  change  in  the  quantitative  or 
qualitative  composition  of  a  chemical 
mixture  which  has  been  granted  an 
exemption  by  application  will  require  a 
new  application  for  exemption  unless 
such  change  causes  the  newly 
formulated  mixture  to  be  automatically 
exempt  by  definition  in  §  1310.12.  A 
new  application  is  not  necessary  for  a 
change  in  name  or  other  designation, 
code,  or  any  identifier.  For  such  changes 
or  additions  a  written  notification  is 
required.  The  DEA  must  be  notified  of 
any  chemges  at  least  60  days  in  advance 
of  the  effective  date  for  the  change. 

(h)  Each  manufacturer  which  desires 
a  mixture  to  be  exempt  must  apply 
separately  as  only  those  products 
specifically  named  in  this  exempted 
category  will  be  recognized.  Companies 
which  have  similar  products  to  those  in 
an  exempted  category  must  request  and 
receive  separate  approval  for  their 
product  line. 

(i)  The  following  chemical  mixtures, 
in  the  form  and  quantity  listed  in  the 
application  submitted  (indicated  as  the 
"date")  are  designated  as  exempt 
chemical  mixtures  for  the  purposes  set 
forth  in  this  section: 

Exempt  Chemical  Mixtures 


Manufacturer 

Product 
name 

Form 

Date 

[Reserved]  ... 

Ctated:  September  1, 1998. 
Donnie  R.  Marshall. 

Acting  Deputy  Administrator. 

(PR  Doc.  98-24293  Filed  9-15-98;  8:45  am) 

BILUNQ  CODE  4410-0»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

PA  122-4078b;  FRL-6160-71 

Approval  and  Promulgation  of  Air 
Quality  implemantation  Plans; 
Commonwoalth  of  Pennsylvania; 
Enhanced  Motor  Vehicle  Inspection 
and  Maintenance  Program 

AGENCY:  Environmental  Protecticm 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  approval 
of  the  Commonwealth  of  Pennsylvania's 
Augiist  21, 1998  submission  to 
supplement  its  State  Implementation 
Plan  (SIP)  revision  for  the  enhanced 
motor  vehicle  emissions  inspection  and 
maintenance  (I/M)  program.  The 
Commonwealth's  August  1998 
submission  addresses  seven  minor,  de 
minimus  deficiencies.  In  addition, 
Pennsylvania  submitted  a 
demonstration  of  the  effectiveness  of  its 
decentralized  network,  as  required  by 
the  Nati(Hial  Highway  Systems 
Designation  Act  of  1995  (NHSDA). 
Approval  of  this  submission  will 
remove  all  remaining  de  minimus 
conditions  imposed  by  EPA  in  its 
January  28, 1997  interim  conditional 
approval  of  the  Commonwealth  of 
Peimsylvania's  March  1996  enhanced  1/ 
M  SIP  revision.  This  action  proposes 
approval  of  Pennsylvania's 
decentralized  network  effectiveness 
demonstration.  Because  EPA  is 
proposing  approval  of  that 
demonstration,  as  well  as  all  remaining 
de  minimus  deficiencies  related  to 
Pennsylvania's  enhanced  I/M  SIP,  EPA 
hereby  proposes  to  convert  the  interim 
approval  of  the  Commonwealth's  I/M 
SIP,  granted  under  the  NHSDA,  to  full 
approval.  Because  Pennsylvania  must 
still  provide  specific  information  related 
to  one  condition  of  EPA's  January  28, 
1998  approval,  the  Commonwealth's  1/ 
M  SIP  would  remain  conditionally 
approved  under  the  Clean  Air  Act.  In 
the  Final  Rules  section  of  this  Federal 
Register,  EPA  is  issuing  a  direct  final 
rule  approving  the  Commonwealth's 
Augiist  21, 1998  submission.  The 
Agency  views  this  rulemaking  action  as 
noncontroversial  and  anticipates  no 
adverse  public  comment.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule  and  in  the  technical 
support  docimient  prepared  by  EPA  for 
this  action.  If  no  adverse  comments  are 
received,  no  further  activity  is 
contemplated  urith  relation  to  this  rule. 
If  EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
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all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  October  16, 1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Marcia  Spink,  Associate 
Director,  Air  Programs,  Mailcode 
3AP20,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street— 14th 
Floor,  Philadelphia,  Pennsylvania 
19103.  Copies  of  relevant  docimients 
may  also  be  inspected  at  the 
Pennsylvania  Department  of 
Environmental  Resources  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rehn,  by  phone  at  (215)  814- 
2176,  or  via  e-mail  at 
rehn.brian@epamail.epa.gov,  or  in 
writing  at  the  EPA  Region  III  address 
above. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title, 
"Commonwealth  of  Pennsylvania; 
Enhanced  Motor  Vehicle  Inspection  and 
Maintenance  Program"  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  etseq. 
Dated:  August  28, 1998. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Fegion  III. 
IFR  Doc.  98-24732  Filed  9-15-98;  8:45  am] 

'  BILUNG  CODE  a8«0-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-60633;  FRL-6024-q 
RIN  2070-nAB27 

Proposed  Revocation  of  Significant 
New  Use  Rules  for  Certain  Chemical 
Substances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  revoke 
significant  new  use  rules  (SNURs)  for  6 
substances  promulgated  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  certain  chemical 
substances  based  on  new  data.  Based  on 
the  new  data  the  Agency  no  longer  finds 
that  activities  not  described  in  the 
corresponding  TSCA  section  5(e) 
consent  order  or  the  premanufacture 
notice  (PMN)  for  these  chemical 
substances  may  result  in  significant 
changes  in  human  or  environmental 
exposure. 

DATES:  Written  comments  must  be 
received  by  EPA  by  October  16,  1998. 
ADDRESSES:  Each  comment  must  bear 
the  docket  control  number  OPPTS- 
50633  and  the  name(s)  of  the  chemical 
substance(s)  subject  to  the  comment.  All 
comments  should  be  sent  in  triplicate 
to:  OPPT  Document  Control  Officer 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW,.  Rm.  G-099. 
East  Tower,  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  to: 
oppt.ncic@epa.gov.  Follow  the 
instructions  under  Unit  III.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  rulemaking. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  portion.  This  claim  must  be  made 
at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-531,  401  M  St.,  SW., 
Washington,  DC  20460,  telephone:  (202) 
554-1404,  TDD:  (202)  554-0551;  e-mail: 
TSCA-Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Availability:  Electronic 
copies  of  this  document  are  available 
from  the  EPA  Home  Page  at  the  Federal 
Register-Environmental  Documents 


entry  for  this  docxmient  under  "Laws 
and  Regulations"  {http://wv\rw.epa.gov/ 
fedrgstr/). 

In  the  Federal  Register  referenced  for 
each  substance,  EPA  issued  a  SNUR 
establishing  significant  new  uses  for  the 
substances  listed  in  Unit  II.  of  this 
preamble,  OPPTS-50569A,  September 
18, 1989  (54  FR  38381);  OPPTS-50582, 
August  15, 1990  (55  FR  33296);  OPPTS- 
50613.  October  4, 1993  (58  FR  51694); 
OPPTS-50623,  December  2, 1996  (61  FR 
63726)  (FRL-4964-3);  and  OPPTS- 
50628,  January  22, 1998  (63  FR  3393) 
(FRL-5720-3).  Because  of  additional 
data  EPA  has  received  for  these 
substances,  EPA  is  hereby  proposing  to 
revoke  the  SNURs. 

I.  Rationale  for  Revocation  of  the 
Proposed  Rule 

During  EPA's  review  of  the  PMNs 
submitted  under  section  5(a)(1)(A)  of 
TSCA  for  the  chemical  substances 
subject  to  this  revocation,  EPA 
concluded  that  promulgation  of  SNURs 
under  section  5(a)(2)  of  TSCA  was 
warranted  based  on  the  fact  that 
activities  not  described  in  the  TSCA 
section  5(e)  consent  orders  or  the  PMN 
might  result  in  significant  changes  in 
human  or  environmental  exposure. 
Based  on  these  findings,  SNURs  were 
promulgated  defining  such  activities  as 
"significant  new  uses". 

Based  on  new  data,  EPA  has  revoked, 
or  will  revoke  the  TSCA  section  5(e) 
consent  orders  that  are  the  basis  for 
these  SNURs  and  no  longer  finds  that 
activities  not  described  in  the  TSCA 
section  5(e)  consent  orders  or  the  PMN 
may  result  in  significant  changes  in 
human  or  environmental  exposure  nor 
constitutes  "significant  new  uses".  The 
proposed  revocation  of  SNURs  for  these 
substances  is  consistent  with  this 
finding.  When  this  revocation  becomes 
final,  notice  of  intent  to  manufacture, 
import,  or  process  these  substances  for 
a  significant  new  use  will  no  longer  be 
required.  In  addition,  export  notification 
under  section  12(b)  of  TSCA  will  no 
longer  be  required  on  the  basis  of  these 
substances  being  subject  to  SNURs. 

n.  Proposed  Revocations  and 
Background 

EPA  is  proposing  to  revoke  the 
significant  new  use  and  recordkeeping 
requirements  imder  40  CFR  part  721, 
subpart  E  for  several  chemical 
substances.  In  this  unit,  EPA  provides  a 
description  for  each  substance, 
including  its  premanufacture  notice 
(PMN)  number,  chemical  name  (generic 
name  if  the  specific  name  is  claimed  as 
CBI),  CAS  number  (if  assigned),  the  date 
of  the  revocation  of  the  section  5(e) 
consent  order  (where  applicable),  a 
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siunmaiy  of  the  reason  for  revoking  the 
rule.  Federal  Register  reference,  docket 
ntunber,  and  the  CFR  citation  removed 
in  the  regulatory  text  section  of  this 
proposed  rule.  Further  backgroimd 
information  for  the  substances  is 
contained  in  the  rulemaking  record 
referenced  below  in  Unit  m.  of  this 
preamble. 

PMN  Number  P-88-1617 

Chemical  name:  (generic)  Terpenes  and 
terpenoids,  limonene  fraction,  polymer 
vfixii  substituted  carbopolycycles. 
CAS  number:  Not  available. 
Federal  Register  publication  date  and 
reference:  August  15, 1990  (55  FR 
33296). 

Docket  number:  OPPTS-50582. 
Basis  for  revocation:  Based  on  the 
Agency's  analysis  of  potential  exposiu«s 
and  the  test  data  submitted  pursuant  to 
the  TSCA  section  5(e)  consent  order, 
EPA  no  longer  finds  that  activities 
described  as  "significant  new  uses"  in 
the  SNUR  may  result  in  significant 
changes  in  himian  exposure. 
Accordingly,  EPA  has  determined  that 
further  regulation  imder  TSCA  section 
5(a)(2)  is  not  warranted  at  this  time. 
Toxicity  results:  An  oral  28-day  repeated 
dose  neurotoxicity  study  in  rats:  A  no 
observed  adverse  effect  level  (NOAEL) 
of  10  milligrams/kilograms/day  (mg/kg/ 
day)  was  established  for  female  rats 
based  on  a  dose  related  depression  in 
body  weight  gain  at  100  mg/kg/day  and 
1000  mg/kg/day.  A  NOAEL  of  1000  mg/ 
kg/day  was  established  for  male  rats 
based  on  no  effects  observed  at  this  dose 
level  which  was  the  highest  dose  tested. 
CFR  citation:  40  CFR  721.7360 
(Formeriy  40  CFR  721.2075). 

PMN  Number  P-86-1322 

Chemical  name:  Mixtiu«  of:  1,3- 
benzenediamine,  2-methyl-4,6-bis 
(methylthio)-  and  1,3-benzenedianiine, 
4-methyl-2,6-bis  (methylthio)-. 
CAS  number:  104983-85-9  and 
102093-68-5. 

Revocation  of  section  5(e)  consent  order: 
Mav  21, 1998. 

Federal  Register  publication  date  and 
reference:  September  18. 1989  {54  FR 
38381). 

Docket  number:  OPPTS-50569A. 
Basis  for  revocation:  Based  on  the 
Agency's  analysis  of  potential  exposvues 
and  the  test  data  submitted  pursuant  to 
the  TSCA  section  5(e)  consent  order, 
EPA  no  longer  finds  that  activities 
described  as  "significant  new  uses"  in 
the  SNUR  may  result  in  significant 
changes  in  human  exposure. 
Accordingly,  EPA  has  determined  that 
further  regulation  under  TSCA  section 
5(a)(2)  is  not  warranted  at  this  time. 
Toxicity  results:  A  2-year  chronic/ 
carcinogenicity  study  was  foimd  to  be 


negative  at  the  doses  tested.  A  NOAEL 
was  established  at  100  parts  per  million 
(ppm)  (4.7  mg/kg/day)  in  males  and  200 
ppm  (11.9  mg/kg/day)  which  were  the 
highest  doses  tested. 
CFR  citation:  40  CFR  721.1525 
(Formerly  40  CFR  721.557). 

PMN  Numbers  P-91-1190  and  P-«1- 
1191 

Chemical  name:  (generic)  Substituted 

dichlorobenzothiazoles. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 

reference:  October  4, 1993  (58  FR 

51694). 

Docket  number:  OPPTS-50613. 

Basis  for  revocation:  Based  on  the 

Agency's  analysis  of  potential  exposures 

and  the  data  submitted  pursuant  to  the 

significant  new  use  notice.  EPA  no 

longer  finds  that  activities  described  as 

"significant  new  uses"  in  the  SNUR 

may  result  in  significant  changes  in 

hujnan  exposure.  Accordingly,  EPA  has 

determined  that  further  regulation  is  not 

warranted  at  this  time. 

CFR  citation:  40  CFR  721.1740. 

PMN  Number  P-94-2159 

Chemical  name:  (generic) 

Anthraquinone  dye. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 

reference:  January  22, 1998  (63  FR 

3393). 

Docket  number:  OPPTS-50628. 

Basis  for  revocation:  Pursuant  to  40  CFR 

720.75(e),  the  submitter  withdrew  the 

PMN.  Therefore,  a  new  PMN  is  required 

before  anyone  may  commence 

manufacture  or  import.  Since  the  PMN 

requirement  is  applicable  to  the 

substance,  a  SNUR  is  tmwarranted  at 

this  time  and  EPA  is  revoking  the 

SNUR. 

CFR  citation:  40  CFR  721.723. 

PMN  Number  P-94-2061 

Chemical  name:  (generic)  Benzotriazole 
derivative. 

CAS  number:  Not  available. 
Revocation  of  section  5(e)  consent  order: 
March  17. 1998. 

Federal  Register  publication  date  and 
reference:  Decemher  2, 1996  (61  FR 
63726). 

Docket  number:  OPPTS-50623. 
Basis  for  revocation:  Based  on  the 
Agency's  analysis  of  potential  exposiu^s 
and  the  test  data  submitted  pursuant  to 
the  consent  order,  EPA  no  longer  finds 
that  activities  described  as  "significant 
new  uses"  in  the  SNUR  may  result  in 
significant  changes  in  human  exposiu*. 
Accordingly,  EPA  has  determined  that 
further  regulation  under  TSCA  section 
5(a)(2)  is  not  warranted  at  this  time. 
Toxicity  results:  The  90-day  oral  study 
in  rats  demonstrated  a  NOAEL  of  1000 


mg/kg/day.  Inhalation  exposures  during 
manufacturing  and  processing  to 
woAers  may  approach  214  mg/kg/day. 
The  margin  of  exposure  (MOE)  for 
workers  is  467  during  manufacturing/ 
processing  and  5,882  for  use.  The  MOEs 
are  adequate  given  the  estimates  for 
inhalation. 
CFR  citation:  40  CFR  721.1737. 

in.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  OPPTS-50633  (tncluding 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  ridemaking  record 
is  located  in  the  TSCA  Nonconfidential 
Information  Center  Rm.  NE-B607,  401 
M  St.,  SW.,  Washington,  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppLncicOepa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPPTS- 
50633.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

rv.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  proposed  rule  revokes  or 
eliminates  an  existing  regulatory 
requirement  and  does  not  contain  any 
new  or  amended  requirements.  As  sudi, 
the  Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  Since  this  proposed 
rule  does  not  imp>ose  any  requirements, 
it  does  not  contain  any  information 
collections  subject  to  approval  under 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  require  any  other 
action  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require 
special  considerations  as  reqiured  by 
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Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16, 1994)  or  require  OMB 
review  in  accordance  with  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
April  23.  1997). 

In  addition,  pursuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.),  the  Agency  has 
determined  that  SNUR  revocations, 
which  eliminate  requirements  without 
imposing  any  new  ones,  have  no 
adverse  economic  impacts.  The 
Agency's  generic  certification  for  SNUR 
revocations  appears  on  Jime  2, 1997  (62 
FR  29684)  (FRL-5597-1)  and  was 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  thfise  governments.  If 
the  mandate  is  luifunded.  EPA  must 
provide  to  the  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  loced  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  proposed  rule  does  not  create 
an  unfunded  federal  mandate  on  State, 
local  or  tribal  governments.  The 
proposed  rule  does  not  impose  any 
enforceable  duUes  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  proposed  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19.1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significandy  or  imiquely 
affects  the  communities  of  Indian  tribal 


governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  proposed  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition.  Executive 
Order  13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  "Tribes.  Accordingly,  the 
reqwrements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

List  of  Sul^ects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  9, 1998. 

Qiarles  M.  Auer; 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 

§§721.723, 721.1525, 721.1737, 721.1740, 
721.7360    [Removecq 

2.  By  removing  §  §  721.723,  721.1525, 
721.1737,  721.1740.  and  721.7360. 

[FR  Doc.  98-24843  Filed  9-15-98;  8:45  am) 

BILUN6  CODE  68«0-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  61, 63,  and  69 
[CC  Docket  No.  98-131;  FCC  98-16^ 

1998  Biennial  Regulatory  Review 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemakings 

summary:  Section  11  of  the 
Communications  Act  of  1934,  as 
amended  (Act),  requires  that  the 
Commission,  in  every  even-numbered 
year  beginning  in  1998,  review  all 
regulations  that  apply  to  the  operations' 
and  activities  of  any  provider  of 
telecommunications  service  and 
determine  whether  any  of  these 
regulations  are  no  longer  necessary  in 
the  public  interest  as  the  result  of 
meaningful  economic  competition 
between  providers  of  the  service.  As 
part  of  this  1998  biennial  regulatory 
review,  the  Commission  proposes  to 
revise  part  61  to,  among  other  things, 
eliminate  requirements  that  eliminate 
several  rules  that  no  longer  seem  to 
serve  any  useful  purpose,  and  to 
reorganize  part  61  to  clarify  which  rules 
apply  to  which  carriers. 
DATES:  Comments  are  due  on  or  before 
October  16, 1998.  Reply  comments  are 
due  on  or  before  November  16,  1998. 

Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings. 
63  FR  24121,  May  1, 1998.  Comments 
filed  through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  <http:/ 
/www.fcc.gov/e-file/ecfs.html>. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  niunbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  niunber 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <yovu  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
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rulemaking  number  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  All  filings  must  be  sent  to  the 
Commission's  Secretary.  MagaUe  Roman 
Salas.  Office  of  the  Secretary.  Federal 
Commimications  Commission.  1919  M 
St.  N.W..  Room  222,  Washington,  D.C. 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Spaeth,,Competitive  Pricing 
Division,  Common  Carrier  Bureau,  (202) 
418-1530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted  JiUy  15, 
1998.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Public  Reference  Room 
(Room  230),  1919  M  Street,  N.W., 
Washington.  D.C.  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Suite  140,  2100  M  Street,  N.W., 
Washington,  D.C.  20037. 

Regulatory  Flexibility  Analysis 

Pursuant  to  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  the  follovnng 
initial  regulatory  flexibility  analysis 
(IRFA)  of  the  expected  impact  of  these 
proposed  policies  and  rules  on  small 
entities.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Notice,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatory  flexibility  analysis.  The 
Office  of  Public  Affairs,  Reference 
Operation  Division,  shall  cause  a  copy 
of  the  Notice,  including  the  initial 
regulatory  flexibility  analysis,  to  be  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  section  603(a)  of  the 
Regulatory  Flexibility  Act,  Public  Law 
96-354,  94  Stat.  1164,  5  U.S.C.  601  et 
seq.  (1981). 

Reason  for  action.  The 
Telecommunications  Act  of  1996 
requires  the  Commission  in  every  even- 
numbered  year  begiiming  La  1998  to 
review  all  regulations  that  apply  to  the 
operations  or  activities  of  any  provider 
of  telecommunications  service  and  to 
determine  whether  any  such  regulation 
is  no  longer  necessary  in  the  public 
interest  due  to  meaningful  economic 
competition. 

Objectives.  To  repeal  or  modify  any 
rules  in  part  61  that  are  no  longer 
necessary  in  the  public  interest,  as 


required  by  section  11  of  the 
Communications  Act  of  1934,  as 
amended. 

Legal  Basis.  The  proposed  action  is 
supported  by  section  11  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  161. 

Description,  potential  impact  and 
number  of  small  entities  affected.  For 
pmposes  of  this  Notice,  the  Regulatory 
Flexibihty  Act  defines  a  "small 
business"  to  be  the  same  as  a  "small 
business  concern"  under  the  Small 
Business  Act  (SBA),  15  U.S.C.  632, 
unless  the  Commission  has  developed 
one  or  more  definitions  that  are 
appropriate  to  its  activities.  See  5  U.S.C. 
601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern" 
in  15  U.S.C.  632).  Under  the  SBA,  a 
"small  business  concern"  is  one  that:  (1) 
is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  meets  any  additional 
criteria  established  by  the  SBA.  15 
U.S.C.  632.  The  Small  Business 
Administration  has  defined  a  small 
business  for  Standard  Industrial 
Classification  (SIC)  category  4813 
(Telephone  Communications,  Except 
Radiotelephone)  to  be  small  entities 
when  they  have  fewer  than  1500 
employees.  13  CFR  121.201. 

Total  number  of  telephone  companies 
affected.  The  proposals  imder 
consideration  in  this  Notice,  if  adopted, 
would  affect  all  telecommunications 
carriers  regulated  by  the  Commission. 
The  United  States  Bureau  of  the  Census 
(Census  Bureau)  reports  that,  at  the  end 
of  1992,  there  were  3497  firms  engaged 
in  providing  telephone  service,  as 
defined  therein,  for  at  least  one  year. 
United  States  Department  of  Commerce, 
Bureau  of  the  C«isus,  1992  Census  of 
Transportation,  Communications,  and 
Utilities,  Establishment  and  Firm  Size, 
at  Firm  Size  1-123  (1995).  This  number 
contains  a  variety  of  different  categories 
of  carriers,  including  LECs, 
interexchange  carriers,  competitive 
access  providers,  cellular  carriers, 
mobile  service  carriers,  operator  service 
providers,  pay  telephone  operators.  PCS 
providers,  covered  SMR  providers,  and 
resellers.  It  seems  certain  that  some  of 
those  3497  telephone  service  firms  may 
not  qualify  as  small  entities  or  small 
incumbent  LECs  because  they  are  not 
independently  owned  or  operated.  15 
U.S.C.  632(a)(1). 

We  believe  that  dominant  carriers  are 
not  small  businesses  for  IRFA  purposes 
because  they  are  dominant  in  their  field 
of  operation.  We  have  found  incumbent 
LECs  to  be  "dominant  in  their  field  of 
operation"  since  the  early  1980s,  and 
we  consistently  have  certified  under  the 
Regulatory  Flexibility  Act.  5  USC 


605(b).  that  incumbent  LECs  are  not 
subject  to  regulatory  flexibility  analysis 
requirements  because  they  are  not  small 
businesses.  See,  e.g..  Expanded 
Interconnection  with  Local  Telephone 
Companies,  Supplemental  Notice  of 
Proposed  Rulemaking,  6  FCC  Red  5809 
(1991);  MTS  and  WATS  Market 
Structiu*.  Report  and  Order.  2  FCC  Red 
2953,  2959  (1987)  (citing  MTS  and 
WATS  Market  Structure.  Third  Report 
and  Order.  93  FCC  2d  241.  338-39 
(1983)).  In  order  to  remove  any  possible 
issue  of  Regulatory  Flexibility  Act 
compUance,  we  nevertheless  tentatively 
conclude  that  dominant  carriers  should 
be  included  in  this  IRFA.  We  seek 
comment  on  this  tentative  conclusion. 

Reporting,  record  keeping  and  other 
compliance  requirements.  None  of  the 
proposed  rules  in  this  notice  are 
intended  to  increase  the  reporting, 
record  keeping  and  other  compliance 
requirements  of  any  • 
telecommunications  carrier. 

Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule. 
None. 

Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objectives.  As 
explained  above,  it  is  not  clear  at  this 
stage  of  the  proceeding  whether  any  of 
the  parties  that  will  be  affected  by  these 
proposed  rules,  if  adopted,  can  be 
considered  "small  entities"  within  the 
meaning  of  section  603(c).  At  this  time, 
we  have  not  eliminated  any  alternatives 
from  our  consideration. 

Summary  of  Report  and  Order 

In  this  Notice  of  Proposed 
Rulemaking,  we  seek  comment  on  the 
proposed  rules  listed  below.  In 
particular,  we  seek  comment  on  the 
following:  (1)  codifying  rules  to  be 
applicable  to  carriers  submitting  tariff 
filing  fees  electronically;  (2)  revising 
section  61.72,  requiring  issuing  carriers 
to  post  their  tariffs,  i.e.,  keep  them 
accessible  to  the  public  during  normal 
business  hours;  (3)  reducing  the 
minimiun  effective  period  for 
nondominant  carriers'  tariffs,  from  30 
days  to  15  days;  (4)  separating  our  part 
61  rules  into  subparts  so  carriers  can' 
determine  more  easily  which  rules 
apply  to  them;  (5)  clarifying  the  notice 
requirement  riiles;  (6)  eliminating  an 
apparently  inaccurate  definition  in  the 
nondominant  carrier  tariff  rules;  (7) 
requiring  carriers  to  maintain  separate 
tariffs  for  domestic  and  international 
services;  and  (8)  updating  the 
Commission's  price  cap  rules  and 
eliminating  those  that  are  no  longer 
applicable  to  any  carrier,  such  as  the 
interexchange  carrier  price  cap  rules. 


Y\ 
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Ordering  Clause 

Accordingly,  pursuant  to  section  11  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  161,  it  is  ordered 
that  notice  is  hereby  given  of  the 
rulemaking  as  described  and  that 
comment  is  sought  on  these  issues. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

List  of  Sub|ects 

47  CFR  Part  61 

Communications  common  carriers. 
Tariffs. 

47  CFR  Parts  63  and  69 

Communications  common  carriers. 
Tariffs. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Conunission  proposes  to  amend  47  CFR 
parts  61, 63,  and  69  of  the  Code  of 
Federal  Regulations  as  follows: 

The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1,  40),  4(i),  201-205,  and 
403  of  the  Communications  Act  of  1934,  as 
amended:  47  U.S.C  151. 154(i).  154(j).  201- 
205,  and  403,  unless  otherwise  noted. 

§§61.1  through  61.3    [Amended] 

2.  Designate  §§61.1  through  61.3  as 
subpart  A  and  add  a  subpart  heading 
entitled  "Subpart  A — General" 
immediately  preceding  §61.1. 

3.  Revise  §  61.2  to  read  as  follows: 

§  61 .2    General  tartft  requirements. 

(a)  In  order  to  remove  all  doubt  as  to 
their  proper  application,  all  tariff 
publications  must  contain  clear  and 
expUcit  explanatory  statements 
regarding  the  rates  and  regulations. 

(b)  Tariff  publications  must  be 
delivered  to  the  Commission  free  from 
all  charges,  including  claims  of  postage. 

(c)  Tariff  publications  will  not  be 
returned. 

4.  Remove  the  undesignated  center 
heading  "Definitions"  immediately 
preceding  §61.3. 

5.  Amend  §61.3  by  revising 
paragraphs  (e),  (w),  and  (y),  to  read  as 
follows: 

§61.3    Definitions. 

•        *        *        •        » 

(e)  Base  period^  For  carriers  subject  to 
§§61.41-61.49,  the  12-month  period 
ending  six  months  prior  to  the  effective 
date  of  annual  price  cap  tariffs.  Base 
year  or  base  period  earnings  shall 
exclude  amounts  associated  with 
exogenous  adjustments  to  the  PCI  for 
the  lower  formula  adjustment 


mechanism  permitted  by 
§61.45(d)(l)(vii). 

***** 

(w)  Price  Cap  Index  (PCI).Aa  index 
of  prices  applying  to  each  basket  of 
services  of  each  carrier  subject  to  price 
cap  regulation,  and  calculated  pursuant 
to  §61.45. 
*        *        *        *        • 

(y)  Price  cap  tariff.  Any  tariff  filing 
involving  a  service  subject  to  price  cap 
regulation,  or  that  requires  calculations 
pursuant  to  §§  61.45,  61.46,  or  61.47. 

***** 

6.  Remove  the  undesignated  center 
headings  "GENERAL  RULES"  and 
"Rules  for  Electronic  Filing" 
immediately  preceding  §  61.13. 

§§61.13  through  61.17    [Amended] 

7.  Designate  §§61.13  through  61.17  as 
subpart  B  and  add  a  subpart  heading 
entitled  "Subpart  B — Rules  for 
Electronic  Filing"  inunediately 
preceding  §61.13. 

8.  Remove  the  undesignated  center 
heading  "General  Rules  for  Domestic 
and  International  Nondominant 
Carriers"  immediately  preceding 
§61.20. 

§§61.20-61.24    [Amended] 

9.  Designate  §§  61.20  through  61.24  as 
subpart  C  and  add  a  subpart  heading 
entitled  "Subpart  C — General  Rules  for 
Nondominant  Ceuxiers"  immediately 
preceding  §  61.20. 

10.  Add  §  61.18  to  subpart  C  to  read 
as  follows: 

§61.18    Scope. 

The  rules  in  this  subpart  apply  to  all 
nondominant  carriers. 

§§61.20  through  61.24    [Redesignated  as 
§§61.19  through  61.23] 

11.  Redesignate  §§  61.20  through 
61.24  as  §§61.19  through  61.23. 

12.  In  newly  redesignated  §  61.19, 
revise  paragraphs  (b)  and  (c)  to  read  as 
follows: 

§61.19    Detarming  of  domestic,  Interstate, 
interexchange  services. 

***** 

(b)  Carriers  that  are  nondominant  in 
the  provision  of  domestic,  interstate, 
interexchange  services  are  permitted  to 
file  tariffs  for  dial-aroimd  1+services. 
For  the  purposes  of  this  paragraph,  dial- 
around  1+calls  are  those  calls  made  by 
accessing  the  interexchange  carrier 
through  the  use  of  that  carrier's  carrier 
access  code. 

(c)  Carriers  that  are  nondominant  in 
the  provision  of  domestic,  interstate, 
interexchange  services  are  permitted  to 
file  a  tariff  for  such  interstate  service 
applicable  to  those  customers  who 


contact  the  local  exchange  carrier  to 
designate  an  interexchange  carrier  or  to 
initiate  a  change  with  respect  to  their 
primary  interexchange  carrier.  Such 
tariff  will  enable  the  interexchange 
carrier  to  provide  service  to  the 
customer  until  the  interexchange  carrier 
and  the  customer  consummate  a  written 
agreement,  but  in  no  event  shall  the 
interexchange  carrier  provide  service  to 
its  customer  pursuant  to  such  tariff  for 
more  than  45  days. 

13.  In  newly  redesignated  §  61.20, 
revise  paragraphs  (b)(1)  and  (c)  to  read 
as  follows: 

§61.20    Rlethod  of  filing  publications. 

***** 

(b)(1)  In  addition,  except  for  issuing 
carriers  filing  tariffing  fees 
electronically,  for  all  tariff  publications 
requiring  fees  as  set  forth  in  part  1, 
subpart  G  of  this  chapter,  issuing 
carriers  must  submit  the  original  of  the 
cover  letter  (without  attachments),  FCC 
Form  159,  and  the  appropriate  fee  to  the 
Mellon  Bank,  Pittsburgh,  PA  at  the 
address  set  forth  in  §  1.1105  of  this 
chapter.  Issuing  carriers  submitting 
tariff  fees  electronically  should  submit 
the  Form  159  and  the  original  cover 
letter  to  the  Secretary  of  the 
Commission  in  lieu  of  the  Mellon  Bank. 
The  Form  159  should  display  the 
Electronic  Audit  Code  in  the  box  in  the 
upper  left  hand  comer  marked 
"reserved."  Issuing  carriers  should 
submit  these  fee  materials  on  the  same 
date  as  the  submission  in  paragraph  (a) 
of  this  section. 
***** 

(c)  In  addition  to  the  requirements  set 
forth  in  paragraphs  (a)  and  (b)  of  this 
section,  the  issuing  carrier  must  send  a 
copy  of  the  cover  letter  with  one  3V2 
inch  diskette  or  CD-ROM  containing 
both  the  complete  tariff  and  any 
attachments,  as  appropriate,  to  the 
Secretary,  Federal  Communications 
Commis^on.  In  addition,  the  issuing  . 
carrier  must  send  one  diskette  or  CI>- 
ROM  of  the  complete  tariff  and  a  copy 
of  the  cover  letter  to  the  commercial 
contractor  (at  its  office  on  Commission 
premises),  and  to  the  Chief,  Tariff  and 
Pricing  Analysis  Branch.  The  latter 
should  be  clearly  labeled  as  the  "Public 
Reference  Copy."  The  issuing  carrier 
should  file  the  copies  required  by  this 
paragraph  so  they  wrill  be  received  on 
the  same  date  as  the  filings  in  paragraph 
(a)  of  this  section.  In  cases  where  the  a 
single  diskette  or  CD-ROM  does  not 
provide  sufficient  capacity  for  the 
carrier's  entire  tariff  filing,  the  issuing 
carrier  may  submit  two  or  more 
diskettes,  or  two  or  more  CD-ROMs,  as 
necessary. 
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14.  In  newly  redesignated  §61.21, 
revise  paragraph  (a)(1)  to  read  as 
follows: 

§  61 .21    Cover  letters. 

(a)(1)  Except  as  specified  in  §  61.32(b), 
all  publications  filed  with  the 
Commission  must  be  accompanied  by  a 
cover  letter,  8.5  by  11  inches  (21.6  cm 
X  27.9  cm)  in  size,  and  must  be  plainly 
printed  in  black  ink.  All  transmittal 
letters  should  briefly  explain  the  nature 
and  purpose  of  the  filing  and  indicate 
the  date  and  method  of  filing  of  the 
original  cover  letter,  as  required  by 
§61.20(b)(l)  of  this  part. 
***** 

15.  Immediately  after  newly 
redesignated  §  61.21,  remove  the 
undesignated  center  heading  "Specific 
Rules  For  Domestic  and  International 
Nondominant  Carriers". 

16.  In  newly  redesignated  §  61.22, 
revise  paragraph  (a),  redesignate 
paragraph  (c)  as  paragraph  (c)(1),  and 
add  paragraphs  (c)(2)  and  (e)  to  read  as 
follows: 

§  61 .22    Composition  of  tariffs. 

(a)  The  tariff  must  be  submitted  on  a 
3V2  inch  (8.89  cm)  diskette,  or  a  5  inch 
CD-ROM.  formatted  in  an  IBM- 
compatible  form  using  either 
WordPerfect  5.1  or  Microsoft  Word  6 
software.  Neither  diskettes  nor  CD- 
ROMs  shall  contain  more  than  one 
tariff.  The  diskette  or  CD-ROM  must  be 
submitted  in  "read  only"  mode.  The 
diskette  or  CD-ROM  must  be  clearly 
labelled  with  the  carrier's  name.  Tariff 
Number,  software  used,  and  the  date  of 
submission.  When  multiple  diskettes  or 
CD-ROMs  are  submitted,  the  issuing 
carrier  shall  clearly  label  each  diskette 

in  the  following  format:  "1  of ",  "2 

of ",  etc. 

•        *        *        •        * 

(c)  *  *  * 

(2)  Any  issuing  carrier  submitting 
tariffs  on  ten  or  more  diskettes  that 
wrishes  to  revise  its  tariff  is  permitted  to 
do  so  by  refiling  only  those  diskettes  on 
which  the  changed  material  is  located. 
Any  such  carrier  shall  file  a  current 
effective  version  of  their  entire  tariff  on 
the  first  business  day  of  each  month.  For 
purposes  of  this  paragraph,  "business 
day"  is  defined  in  §  1.4(e)(2)  of  this 
chapter. 
***** 

(e)  For  contract-based  tariffs  defined 
in  §  61.3(m),  a  separate  letter  of 
transmittal  must  accompany  each  tariff 
filed.  The  transmittals  must  be 
numbered  in  a  series  separate  from 
transmittals  for  non-contract  tariff  filing. 
Numbers  must  appear  on  the  face  of  the 
transmittal  and  be  in  the  form  of  "CTT 


No. 


*,  using  CTT  as  fin  abbreviation 


for  contract-based  tariff  transmittals. 
Contract-based  tariffs  must  also  be 
numbered  in  a  series  separate  from  non- 
contract-based  tariffs.  Numbers  must  be 

in  the  form  of  "CT  No. ",  using  CT 

as  an  abbreviation  for  contract-based 
tariffs.  Each  contract-based  tariff  must 
be  assigned  a  separate  number. 
Transmittals  and  tariffs  subject  to  this 
paragraph  shall  be  filed  beginning  with 
the  number  "1"  and  shall  be  numbered 
consecutively. 

17.  In  newly  redesignated  §  61.23, 
revise  paragraph  (c)  to  read  as  follows: 

§61.23    Notice  requirements. 

***** 

(c)  All  tariff  filings  of  domestic  and 
international  non-dominant  carriers 
must  be  made  on  at  least  one  day's 
notice. 

18.  Add  new  §  61.24  to  subpart  C  to 
read  as  follows: 

§  61 .24    Effective  period  required  before 
changes. 

(a)  Except  as  provided  in  §  61.23(c)(3) 
or  except  as  otherwise  provided  by  the 
Conunission,  new  rates  or  regulations 
must  be  in  effect  for  at  least  15  days 
before  a  nondominant  carrier  will  be 
permitted  to  make  any  change. 

(b)  Changes  to  rates  and  regulations 
that  have  not  yet  become  effective,  i.e., 
are  pending,  may  not  be  made  unless 
the  effective  date  of  the  proposed 
changes  is  at  least  15  days  after  the 
scheduled  effective  date  of  the  pending 
revisions. 

19.  Add  §  61.25  to  subpart  C  to  read 
as  follows: 

§  61 .25    References  to  other  instruments. 

A  non-dominant  carrier  may  cross- 
reference  in  its  tariff  publication  only 
the  rate  provisions  of  emother  carrier's 
FCC  tariff  publication,  provided  that  the 
following  conditions  are  met: 

(a)  The  tariff  being  cross-referenced 
must  be  on  file  with  the  Commission 
and  in  effect; 

(b)  The  issuing  carrier  must 
specifically  identify  in  its  tariff  the 
cross-referenced  tariff  by  Carrier  Name 
and  FCC  Tariff  Number; 

(c)  The  issuing  carrier  must 
specifically  identify  in  its  tariff  the  rates 
being  cross-referenced  so  as  to  leave  no 
doubt  as  to  the  exact  rates  that  will 
apply,  including  but  not  limited  to  any 
applicable  credits,  discoimts, 
promotions;  and 

(d)  The  issuing  carrier  must  keep  its 
cross-references  current. 

20.  Add  a  subpart  D  to  part  61, 
consisting  of  §  61.28,  to  read  as  follows: 


Subpart  D— General  Tariff  Rules  for 
International  Dominant  Carriers 

§  61 .28    international  dominant  carrier  tariff 
filing  rsquirements. 

(a)  Any  carrier  classified  as  dominant 
for  the  provision  of  particular 
international  communications  services 
on  a  particular  route  due  only  to  a 
foreign  carrier  affiliation  pursuant  to 

§  63.10  shall  file  tariffs  for  those  services 
on  at  least  one  day's  notice  without  cost 
support. 

(b)  Any  carrier  classified  as  dominant 
for  the  provision  of  particular 
international  communications  services 
on  a  particular  route  for  any  reason 
other  than  a  foreign  carrier  affiliation 
pursuant  to  §  63.10  shall  file  tariffs  for 
those  services  pursuant  to  the  notice 
and  cost  support  requirements  for  tariff 
filings  of  dominant  domestic  carriers,  as 
set  forth  in  subpart  E  of  this  part. 

.    (c)  For  all  tariff  filing  requirements 
other  than  notice  and  cost  support 
requirements,  any  carrier  classified  as 
dominant  for  the  provision  of  particular 
international  communications  services 
on  a  particular  route  shall  file  tariffs  for 
those  services  pursuant  to  the  general 
rules  for  nondominant  carriers  set  forth 
in  subpart  C  of  this  part. 

21.  Designate  §§61.32  through  61.52, 
61.54,  61.58,  and  61.59  as  subpart  E  and 
add  a  subpart  heading  entitled  "Subpart 
E — General  Rules  for  Dominant 
Carriers"  immediately  preceding 
§61.32. 

22.  Add  §  61.31  to  subpart  E  to  read 
as  follows: 

§61.31    Scope. 

The  rules  in  this  subpart  apply  to  all 
dominant  carriers. 

23.  Amend  §  61.32  by  revising 
paragraph  (b)  to  read  as  follows: 

§  61 .32    Method  of  filing  publications. 

***** 

(b)  In  addition,  except  for  issuing 
carriers  filing  tariffing  fees 
electronically,  for  all  tariff  publications 
requiring  fees  as  set  forth  in  part  1 , 
subpart  G  of  this  chapter,  issuing 
carriers  must  submit  the  original  of  the 
transmittal  letter  (without  attachments), 
FCC  Form  159,  and  the  appropriate  fee 
to  the  Mellon  Bank,  Pittsburgh,  PA,  at 
the  address  set  forth  in  §  1.1105  of  this 
chapter.  Issuing  carriers  submitting 
tariff  fees  electronically  should  submit 
the  Form  159  and  the  original  cover 
letter  to  the  Secretary  of  the 
Commission  in  lieu  of  the  Mellon  Bank. 
The  Form  159  should  display  the 
Electronic  Audit  Code  in  the  box  in  the 
upper  left  hand  comer  marked 
"reserved."  Issuing  carriers  should 
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submit  these  fee  materials  on  the  same 
date  as  the  submission  in  paragraph  (a). 

***** 

24.  In  §61.33,  revise  the  first  sentence 
of  the  introductory  text  of  paragraph  (a) 
and  the  first  sentence  of  §  61.33(h)(2)  to 
read  as  follows: 

§  61 .33    Letters  of  transmittal. 

(a)  Except  as  specified  in  §  61.32(b), 
all  publications  filed  With  the 
Commission  must  be  numbered 
consecutively  by  the  issuing  carrier 
beginning  with  Number  1,  and  must  be 
accompanied  by  a  letter  of  transmittal. 
(21  cm  X  29.7  cm)  or  8V2  by  11  inches 
(21.6  cm  X  27.9  cm)  in  size.  •  *  * 
*        *        *  ~     «        * 

(h)*  *  * 

(2)  For  contract-based  tariffs  defined 
in  §  61.3(m),  a  separate  letter  of 
transmittal  may  accompany  each  tariff 
filed,  or  the  above  format  may  be 
modified  for  filing  as  many  publications 
as  may  be  desired  with  one  transmittal 
letter.  *  *  * 

$61.35    [Removed] 
^5.  Remove  §61.35. 

§61.36    [Removed] 

26.  Remove  §61.36. 

27.  Amend  §  61.38  by  revising 
paragraph  (a),  removing  and  reserving 
paragraph  (b)(3),  and  adding  paragraph 
(g)  to  read  as  follows: 

S  61.38    Supporting  information  to  be 
submitted  with  ietters  of  transmittal. 

(a)  Scope.  This  section  applies  to 
dominant  carriers  whose  gross  annual 
revenues  exceed  $500,000  for  the  most 
recent  12  month  period  of  operations  or 
are  estimated  to  exceed  $500,000  for  a 
representative  12  month  period.  Local 
exchange  carriers  serving  50,000  or 
fewer  access  lines  in  a  given  study  area 
that  are  described  as  subset  3  carriers  in 
§  69.602  of  this  chapter  may  submit 
Access  Tariff  filings  for  that  study  area 
pursuant  to  either  this  section  or 
§61.39.  However,  the  Commission  may 
require  any  carrier  to  submit  such 
information  as  may  be  necessary  for  a 
review  of  a  tariff  fifing.  This  section 
(other  than  the  preceding  sentence  of 
this  paragraph)  shall  not  apply  to  tariff 
filings  proposing  rates  for  services 
identified  in  §  61.42(d),  (e),  and  (g). 
***** 

(g)  Above  the  bottom  margin  of  each 
page  of  cost  support  material  submitted 
pursuant  to  this  section,  the  carrier  shall 
indicate  the  transmittal  number  under 
which  that  page  was  submitted. 

28.  Amend  §  61.39  by  revising 
paragraph  (a)  and  by  adding  paragraph 
(f)  to  read  as  follows: 


§  61 .39    Optional  supporting  information  to 
be  submitted  with  letters  of  transmittal  for 
Access  Tariff  filings  effective  on  or  after 
April  1, 1989,  by  local  exchange  carriers 
serving  50,000  or  fewer  access  lines  in  a 
given  study  area  that  are  described  as 
subset  3  carriers  in  §  69.602. 

(a)  Scope.  This  section  provides  for  an 
optional  method  of  filing  for  any  local 
exchange  carrier  that  is  described  as 
subset  3  carrier  in  §  69.602,  which  elects 
to  issue  its  own  Access  Tariff  for  a 
period  commencing  on  or  after  April  1, 
1989,  and  which  serves  50,000  or  fewer 
access  lines  in  a  study  area  as 
determined  under  §  36.611(a)(8)  of  this 
chapter.  However,  the  Commission  may 
require  any  carrier  to  submit  such 
information  as  may  be  necessary  for 
review  of  a  tariff  filing.  This  section 
(other  than  the  preceding  sentence  of 
this  paragraph)  shall  not  apply  to  tariff 
filings  of  local  exchange  carriers  subject 
to  price  cap  regulation. 
***** 

(f)  Above  the  bottom  margin  of  each 
page  of  cost  support  material  submitted 
pursuant  to  this  section,  the  carrier  shall 
indicate  the  transmittal  niunber  under 
which  that  page  was  submitted. 

§61.41    [Amended] 

29.  In  §  61.41,  remove  and  reserve 
paragraph  (a)(1). 

30.  Amend  §  61.42  by  removing  and 
reserving  paragraphs  (a),  (b)  and  (c),  by    ^ 
adding  a  sentence  at  the  end  of 
paragraphs  (d)(1),  (d)(2),  (d)(3),  (d)(4), 
and  (d)(6),  and  by  revising  the  first 
sentence  of  paragraph  (g)  to  read  as 
follows: 

§  61 .42    Price  cap  baskets  and  service 
categories. 

(a)  [Reserved] 

(b)  [Reserved] 

(c)  [Reserved] 
(d)*  *  * 

(1)  *  *   *  For  purposes  of  §§  61.41 
through  61.49  of  this  chapter,  this 
basket  shall  be  referred  to  as  the 
"common  line  basket." 

(2)  *  •  *  For  purposes  of  §§  61.41 
through  61.49,  this  basket  shall  be 
referred  to  as  the  "traffic-sensitive 
basket." 

(3)*   *   *  For  purposes  of  §§61.41 
through  61.49,  this  basket  shall  be 
referred  to  as  the  "trunking  basket." 

(4)  *  .*  *  For  purposes  of  §§  61.41 
through  61.49,  this  basket  shall  be 
referred  to  as  the  "interexchange 
basket." 

(6)  *   *   *  For  purposes  of  §§  61.41 
through  61.49,  this  basket  shall  be 
referred  to  as  the  "marketing  expense 
basket." 
***** 

(g)  New  services,  other  than  those 
within  the  scope  of  paragraph  (f)  of  this 


section,  must  be  included  in  the  affected 
basket  at  the  first  annual  price  cap  tariff 
filing  following  completion  of  the  base 

period  in  which  they  are  introduced. 

*  *  * 

31.  Revise  §  61.43  to  read  as  follows: 

§  61 .43    Annual  price  cap  filings  required. 

Carriers  subject  to  price  cap 
regulation  shall  submit  annual  price  cap 
tariff  filings  that  propose  rates  for  the 
upcoming  year,  that  make  appropriate 
adjustments  to  their  PCI,  API,  and  SBI 
values  pursuant  to  §§61.45  through 
61.47,  and  that  incorporate  the  costs  and 
rates  of  new  services  into  the  PCI,  API, 
or  SBI  calculations  pursuant  to 
§§  61.45(g),  61.46(b),  and  61.47  (b)  and 
(c).  Carriers  may  propose  rate  or  other 
tariff  changes  more  often  than  annually, 
consistent  with  the  requirements  of 
§61.59. 

§61.44    [Reserved] 

32.  Remove  and  reserve  §  61.44. 

33.  §  61.45  is  amended  as  follows: 

a.  Revise  paragraph  (b); 

b.  Revise  the  introductory  text  and  the 
definition  of  "R"  in  the  formula  in 
paragraph  (c)(1); 

c.  Revise  paragraph  (c)(2); 

d.  Add  new  paragraph  (c)(3); 

e.  Add  a  new  sentence  to  the  end  of 
paragraph  (d)(4); 

f.  In  paragraph  (f),  remove  the  words 
"paragraph  (c)"  and  add,  in  their  place, 
the  words  "paragraphs  (b)  and  (c)";  and 

g.  Revise  paragraphs  (i)  and  (j)(2). 

§  61 .45    Adjustments  to  the  PCI  for  local 
exchange  carriers. 

»        *        *        *        • 

(b)(1)  Adjustments  to  local  exchange 
carrier  PCIs  for  the  traffic-sensitive 
basket  described  in  §  61.42(d)(2)  shall  be 
made  pursuant  to  the  following  formula: 
PCI,=PCI,-,  [l+w(GDP-PI-X)+AZ/R] 
Where 

GD-PI=the  percentage  change  in  the 
GDP-PI  between  the  quarter  ending 
six  months  prior  to  the  effective 
date  of  the  new  annual  tariff  and 
the  corresponding  quarter  of  the 
previous  year, 
X=6.5%, 
AZ  =  the  dollar  effect  of  current 

regulatory  changes  when  compared 
to  the  regulations  in  effect  at  the 
time  the  PCI  was  updated  to  FCI,_i, 
measured  at  base  period  level  of 
operations, 
R=an  amount  calculated  by  multiplying 
base  period  quantities  for  each  rate 
element  in  the  basket  by  the  price 
for  that  rate  element  at  the  time  the 
PCI  was  updated  to  PCI,-i,  summing 
the  results,  and  adding  the  products 
of  base  period  quantities  for  each 
PICC  established  in  §  69.153  of  this 


Federal  Register /Vol.  63^  No.  179 /Wednesday,  September  16,  1998 /Proposed  Rules  49525 


Chapter  and  the  portion  of  that 

PICC  that  is  associated  with  the 

basket, 
w=R — (access  rate  in  effect  at  the  time 

the  pa  was  updated  to  PCI,_i, 

multiplied  by  base  period 

demand)-f  AZ,  all  divided  by  R, 
PCIi=the  new  PCI  value,  and 
PCIt_i=the  immediately  preceding  PQ 

value. 

(2)  The  "w(GDP-PI-X)"  component  of 
the  PCI  formula  specified  in  paragraph 
(b)(1)  of  this  section  shall  be  employed 
only  in  the  adjustment  made  in 
connection  with  the  annual  price  cap 
filing.  In  calculating  the  "w"  variable  in 
the  formula  detailed  in  paragraph  (b)(1) 
of  this  section,  the  access  costs  that 
must  be  subtracted  from  the  "R" 
variable  shall  be  apportioned  among  the 
baskets  specified  in  §§  61.42(d)(2),  (3), 
(4),  and  (6)  as  follows: 

(i)  The  net  change  in  total  non-traffic 
sensitive  access  costs  for  all  capped 
services  (in  all  baskets),  calculated  at 
base  period  demand,  shall  be  allocated 
among  the  baskets  in  proportion  to  each 
basket's  share  of  total  base  period  non- 
traffic  sensitive  minutes  of  access  (both 
originating  and  terminating); 

(ii)  The  net  change  in  total  traffic 
sensitive  access  costs  for  all  capped 
services  (in  all  baskets),  calculated  at 
base  period  demand,  shall  be  allocated 
among  the  baskets  in  proportion  to  each 
basket's  share  of  total  base  period  traffic 
sensitive  minutes  of  access; 

(iii)  Changes  in  special  access  costs, 
calculated  at  base  period  demand,  shall 
be  assigned  directly  to  the  trunking 
basket  specified  in  §  61.42(d)(3). 

(3)  Adjustments  to  local  exchange 
carrier  PCIs  for  the  trunking  basket 
designated  in  §  61.42(d)(3)  shall  be 
made  pursuant  to  the  formula  set  forth 
in  paragraphs  (b)(1)  and  (2)  of  this 
section. 

(4)  Adjustments  to  local  exchange 
carrier  PCIs  for  the  interexchange  basket 
designated  in  §61. 42(d)(4)  shall  be 
made  pursuant  to  the  formula  set  forth 
in  paragraphs  (b)(1)  and  (2)  of  this 
section.  Notwithstanding  that  formula, 
the  value  of  X  for  this  basket  shall  be  3.0 
percent. 

(5)  (Reserved) 

(6)  Adjustments  to  local  exchange 
carrier  PCIs  for  the  marketing  expense 
basket  designated  in  §  61.42(d)(6)  shall 
be  made  pursuant  to  the  formula  set 
forth  in  paragraphs  (b)(1)  and  (2)  of  this 
section. 

(c)(1)  In  the  event  that  local  exchange 
carrier  imposes  a  per-minute  carrier 
common  line  charge  pursuant  to 
§  69.154  of  this  chapter,  and  subject  to 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section,  adjustments  to  local  exchange 


carrier  PQs  for  the  common  line  basket 
designated  in  §  61.42(d)(1)  shall  be 
made  pursuant  to  the  follovtrlng  formula: 

***** 

R=an  amount  calculated  by  multiplying 
base  period  quantities  for  each  rate 
element  in  the  basket  by  the  price 
for  that  rate  element  at  the  time  the 
pa  was  updated  to  Pa,.i,  smnming 
the  results,  and  adding  the  products 
of  base  period  quantities  for  each 
PICC  estabhshed  in  §  69.153  of  this 
Chapter  and  the  portion  of  that 
PICC  that  is  associated  with  the 
common  line  basket, 

•  •        •        •        • 

(2)  The  "w(  (GDP-PI-X-(g/2))/(l+(g/ 
2))  ]"  component  of  the  Pa  formula 
contained  in  paragraph  (c)(1)  of  this 
section  shall  be  employed  only  in  the 
adjustment  made  in  connection  with  the 
annual  price  cap  filing. 

(3)  The  formula  set  forth  in  paragraph 
(c)(1)  of  this  section  shall  be  used  by  a 
local  exchange  carrier  only  if  that  carrier 
is  imposing  a  carrier  common  line 
charge  piu^uant  to  §  69.154  of  this 
chapter.  Otherwise,  adjustments  to  local 
exchange  carrier  PCIs  for  the  common 
line  basket  designated  in  §  61.42(d)(1) 
shall  be  made  pursuant  to  the  formula 
set  forth  in  §  61.45(b). 

(d)*  *  * 

(4)  *  *  *  For  purposes  of  this 
Chapter,  exogenous  cost  changes  that 
are  not  targeted  to  a  specific  price  cap 
service  category  or  subcategory  pursuant 
to  Commission  Rule  or  Order  shall  be 
referred  to  as  "untargeted  exogenous 
cost  changes." 

*  ■  *        •        •'       • 

(i)(l)  Notwithstanding  the  provisions 
of  paragraphs  (b)  and  (c)  of  this  section, 
and  subject  to  the  limitations  of 
paragraph  (j)  of  this  section,  any  price 
cap  local  exchange  carrier  that  charges 
a  per-minute  interconnection  charge 
pursuant  to  §  69.124  or  §  69.155  of  this 
chapter  diuing  the  base  year  shall  not 
make  any  reductions  to  its  PCIs 
associated  with  its  common  line  and 
traffic-sensitive  baskets  in  its  annual 
access  filing  for  that  year.  The  PCI 
reductions  for  the  conunon  line  and 
traffic  sensitive  baskets  that  otherwise 
would  be  required  by  paragraphs  (b)  and 
(c)  of  this  section  shall  be  apphed  to  the 
trunking  basket.  These  PCI  reductions 
shall  be  made  after  the  PG  for  the 
trunking  basket  described  in 
§  61.42(d)(3)  using  the  PCI  formula  in 
§  61.45(b). 

(2)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  and  subject 
to  the  limitations  of  paragraph  (j)  of  this 
section,  any  price  cap  local  exchange 
carrier  that  charges  a  per-minute 
interconnection  charge  pursuant  to 


§  69.155  of  this  chapter  during  the  base 
year  shall  not  make  any  reductions  to  its 
pa  associated  with  its  marketing 
expense  basket  in  its  annual  access 
filing  for  the  tariff  year.  That  carrier 

shall  apply  the  Pa  reductions  that 

otherwise  would  be  required  for  the 
marketing  expense  basket  pursuant  to 
paragraph  (b)  of  this  section  to  the 
trunking  basket.  This  reduction  is  to  be 
made  after  any  adjustment  made 
pursuant  to  paragraph  (i)(l)  of  this 
section. 

(3)  [Reserved] 

(4)  Effective  January  1, 1998,  the 
reduction  in  the  Pa  for  the  tnmking 
basket  designated  in  §  61.42(d)(3)  that 
results  £rom  paragraphs  (i)(l)  and  (i)(2) 
of  this  section  shall  be  determined  by 
multiplying  the  Pa  for  the  tnmking 
basket  by  one  minus  the  ratio  of  the 
dollar  effect  of  the  Pa  reductions 
otherwise  applicable  to  the  common 
line,  traffic-sensitive,  and  marketing 
expense  baskets,  to  the  dollar  effect  of 
the  pa  reduction  for  the  trunking 
basket. 

(j)  *  •  • 

(2)  exclude  the  amount  of  any 
exogenous  adjustments  permitted  or 
required  for  the  common  line  and  traffic 
sensitive  baskets,  defined  in 
§§  61.42(d)(1)  and  (d)(2),  from  the 
retargeting  adjustment  to  the  Pa  for  the 
trunking  basket  defined  in  §61. 42(d)(3). 

34.  Amend  §  61.47  to  revise  paragraph 
(e),  remove  and  reserve  paragraph  (f), 
and  to  revise  paragraphs  (i)(l)  and  (i)(2) 
to  read  as  follows: 

§61.47    Adjustments  to  the  SBI;  jsricing 
bands. 

•        *        •        •        • 

(e)  Pricing  bands  shall  be  established 
each  tariff  year  for  each  service  category 
and  subcategory  within  a  basket.  Except 
as  provided  in  paragraphs  (g)  and  (h)  of 
this  section,  each  band  shall  limit  the 
pricing  flexibility  of  the  service  category 
or  subcategory,  as  reflected  in  the  SBI, 
to  an  annual  increase  of  five  percent, 
relative  to  the  percentage  change  in  the 
PCI  for  that  basket,  measured  from  the 
levels  in  effect  on  -the  last  day  of  the 
preceding  tariff  year.  For  local  exchange 
carriers  subject  to  price  cap  regulation 
as  that  term  is  defined  in  §  61.3(x),  there 
shall  be  no  lower  pricing  band  for  any 
service  category  or  subcategory. 
***** 

(i)(l)  In  the  event  that  a  price  cap 
local  exchange  carrier  is  imposing  an 
interconnection  charge  on  its  access 
customers  pursuant  to  §  69.124  and/or 
69.155,  and  to  the  extent  that  §§  61.45(b) 
and  61.45(i)  require  that  local  exchange 
carrier  to  reduce  its  Pa  for  its  tnmking 
basket,  as  defined  in  §  61.42(d)(3),  that 
carrier  is  required  to  reduce  its  SBI  for 
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its  interconnection  charge  service  band, 
as  defined  in  §  61.42(e)(2)(vi),  by  an 
amount  proportional  to  its  trunking 
basket  PQ  reduction.  This  SBI 
reduction  shall  be  determined  by 
dividing  the  siun  of  the  dollar  amoimt 
of  any  PQ  reduction  required  by 
§  61.45(i),  by  the  dollar  amoimt 


associated  with  the  SBI  for  the 
interconnection  charge  service  band, 
and  multiplying  the  SBI  for  the 
interconnection  charge  service  band  by 
one  minus  the  resulting  ratio. 

(2)  Any  exogenous  cost  reduction  that 
is  imtargeted  within  the  meaning  of 
§  61.45(d)(4)  shall  be  reflected  in  other 
service  band  indices  for  service 


categories  in  the  traffic  sensitive  and 
trunking  baskets  as  follows: 

(i)  For  all  service  band  indices  other 
than  those  listed  in  paragraphs  (ii)  and 
(iii)  of  this  paragraph,  imtargeted 
exogenous  cost  adjustments  shall  be 
reflected  pursuant  to  the  following 
formula: 


SBI^=SBI^._,* 


T  + 


1  +  - 


Rsvc,. 
Rbsktt_i 


■*U 


bskt 


Rsvc,_, 


Where 

SBIui=the  new  SBI  upper  limit; 

SBIui(i-i)=the  immediately  preceding  SBI 
upper  limit; 

T=the  targeted  exogenous  cost 
adjustment; 

Rsvc,-i=R  for  the  service  category, 
where  R  is  calculated  by 
multiplying  base  period  quantities 
for  each  rate  element  in  the  service 
category  by  the  price  for  that  rate 
element  at  the  time  the  PCI  was 


updated  to  PCI,-i,  and  summing  the 
results, 

Rbskt,_i=R  for  the  basket,  where  R  is 
calculated  by  multiplying  base 
period  quantities  for  each  rate 
element  in  the  basket  by  the  base 
period  price  for  that  rate  element  at 
the  time  the  PCI  was  updated  to 
PCI,_i,  and  summing  the  results, 

Ubski=the  untargeted  exogenous  cost 
reduction  to  be  associated  with  the 
basket. 


(ii)  For  the  service  band  subindices 
for  DSl  and  DS3  services  defined  in 
§§  61.42(e)(2)(iii)  (A)  and  (B),  the  800     • 
data  base  vertical  featiues  subindex 
required  by  §§  61.47(g)(4),  and  the  - 
density  pricing  zones  for  voice  grade 
services  and  tandem-switched  transport 
permitted  by  §§  61.47(h)(1)  (iii)  and  (iv), 
imtargeted  exogenous  cost  adjustments 
shall  be  reflected  pursuant  to  the 
following  formula: 


SBI^=SBI^,,_,,= 


T  + 


'Rsubsvc,,,  ^^      VfR!H^!^[£ld.*u 


1  +  - 


Rbskt,_, 


V    Rsvc,_, 


\\ 


Rsubsvc,_i 


Where 

Rsubsvc,_i=R  for  the  service 

subcategory,  where  R  is  calculated 
by  multiplying  base  period 
quantities  for  each  rate  element  in 
the  service  subcategory  by  the  base 


■period  price  for  that  rate  element  at 
the  time  the  PCI  was  updated  to 
PCIi-i,  and  summing  the  results, 
and 
Usvc=the  untargeted  exogenous  cost 
reduction  to  be  associated  with  the 
service  category. 


(iii)  For  the  density  pricing  zones  for 
DSl  and  DS3  services  permitted  by 
§§61.47(h)(l)(i)  and  (ii),  untargeted 
exogenous  cost  adjustments  shall  be 
reflected  pursuant  to  the  following 
formula: 


SBI„,=SBI^,,_,; 


/ 


T  + 


1  +  - 


Rsubsvc 


i-i 


Rbskt,_, 


*U 


bskt 


1    rRsubsvc.,.^^^ 
I    I     Rsvc,_, 


Rdz,. 


\N 


-*U. 


n       i_  SubSVC 

Rsubsvc,_|  J 


Rdz,_, 


Where 

Rdz,_i=R  for  the  density  pricing  zone, 
where  R  is  calculated  by 
multiplying  base  period  quantities 
for  each  rate  element  in  the  zone  by 
the  base  period  price  for  that  rate 
element  at  the  time  the  PCI  was 
updated  to  PCIt-i,  and  summing  the 
results,  and 


U»ujj,vc=the  untargeted  exogenous  cost 
reduction  to  be  associated  with  the 
service  subcategory. 


§61.48    [Amended] 

Amend  §  61.48  by  removing  and 
reserving  paragraphs  (a)  through  (h), 
and  to  remove  and  reserve  paragraph 
(i)(3)(ii). 


36.  Amend  §  61.49  to  revise  paragraph 
(a),  revise  paragraph  (c),  remove  and 
reserve  paragraph  (f),  remove  and 
resierve  paragraph  (i)(l),  and  add  new 
paragraph  (1)  to  read  as  follows: 

§  61 .49    Supporting  information  to  be 
submitted  with  letters  of  transmittal  for 
tariffs  of  carriers  subject  to  price  cap 
regulation. 

(a)  Each  price  cap  tariff  filing  must  be 
accompanied  by  supporting  materials 
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sufficient  to  calculate  required 
adjustments  to  each  PQ,  API,  and  SBI 
pursuant  to  the  methodologies  provided 
in  §§  61.45,  61.46,  and  61.47,  as 
applicable. 

•  •        •        *        • 

(c)  Each  price  cap  tariff  filing  that 
proposes  rates  above  the  applicable 
band  limits  established  in  §§  61.47  (e), 
(g)«nd  (h)  must  be  accompanied  by 
supporting  materials  establishing 
substantial  cause  for  the  proposed  rates. 

•  •        •        *        • 

(1)  Above  the  bottom  margin  of  each 
page  of  cost  support  material  submitted 
pursuant  to  this  section,  the  carrier  shall 
indicate  the  transmittal  number  under 
which  that  page  was  submitted. 

§61.50    [Reserved] 

37.  Remove  and  reserve  §  61.50. 

38.  Remove  the  undesignated  center 
heading  entitled  "Specific  Rules  for 
Tariff  Publications"  immediately  before 
§61.51. 

§61.51    [Reserved] 

39.  Remove  and  reserve  §  61.51. 

§61.53    [Redesignated] 

40.  Redesignate  §  61.53  as  §  61.83. 

41.  Amend  §  61.54  by  revising 
paragraph  (b)(3),  redesignating 
paragraph  (c)(1)  as  paragraph  (c)(l)(i), 
adding  paragraph  (c)(l)(ii), 
redesignating  paragraph  (c)(3)  as 
paragraph  (c)(3)(i),  and  adding 
paragraph  (c)(3)(ii)  to  read  as  follows: 

§  61 .54    Composition  of  tariffs. 

***** 

(b)*  *  * 

(3)  Expiration  date.  Subject  to  §61.59, 
when  the  entire  tariff  or  supplement  is 
to  expire  with  a  fixed  date,  the 
expiration  date  must  be  shown  in 
connection  with  the  effective  date  in  the 
following  manner.  Changes  in 
expiration  date  must  be  made  pursuant 
to  the  notice  requirements  of  §  61.58, 
unless  otherwise  authorized  by  the 
Commission. 

Expires  at  the  end  of  (date) 

unless  sooner  canceled,  changed,  or 
extended. 

•  •        »•       *       « 

(c)*  •  • 

(D*  •  * 

(ii)  Alternatively,  the  carrier  is 
permitted  to  number  its  tariff  pages, 
other  than  the  check  sheet,  to  reflect  the 
section  number  of  the  tariff  as  well  as 
the  page.  For  example,  under  this 
system,  pages  in  section  1  of  the  tariff 
would  be  numbered  1-1, 1-2,  etc.,  and 
pages  in  section  2  of  the  tariff  would  be 
numbered  2-1,  2-2,  etc.  Issuing  carriers 


shall  utilize  only  one  page  numbering 
system  throughout  its  tariff. 

***** 

(3)*   •   • 

(ii)  Above  the  bottom  margin  of  each 
page,  the  carrier  shall  indicate  the 
transmittal  number  under  which  that 
page  was  submitted. 

§61.55    [Redesignated] 

42.  Redesignate  §61.55  as  §61.85. 

43.  Redesignate  §  61.56  as  §  61.86,  and 
revise  it  to  read  as  follows: 

§  61 .86    Supplements. 

A  carrier  may  not  file  a  supplement 
except  to  suspend  or  cancel  a  tariff 
publication,  or  to  defer  the  effective  date 
of  pending  tariff  revisions. 

44.  Redesignate  §  61.57  as  §  61.87,  and 
revise  to  read  as  follows: 

§  61 .87    Cancellation  of  tariffs. 

(a)  A  carrier  may  cancel  an  entire 
tariff.  Cancellation  of  a  tariff 
automatically  cancels  every  page  and 
supplement  to  that  tariff  except  for  the 
canceling  Title  Page  or  first  page. 

(1)  If  the  existing  service(s)  will  be 
provided  under  another  carrier's  tariff, 
then 

(i)  the  carrier  whose  tariff  is  being 
canceled  must  revise  the  Title  Page  or 
the  first  page  of  its  tariff  indicating  that 
the  tariff  is  no  longer  effective,  or  (ii)  the 
carrier  under  whose  tariff  the  service(s) 
wrill  be  provided  must  revise  the  Title 
Page  or  first  page  of  the  tariff  to  be 
canceled,  using  the  name  and 
numbering  shown  in  the  heading  of  the 
tariff  to  be  canceled,  indicating  that  the 
tariff  is  no  longer  effective.  This  carrier 
must  also  file  with  the  Commission  the 
new  tariff  provisions  reflecting  the 
service(s)  being  canceled.  Both  filings 
must  be  effective  on  the  same  date  and 
may  be  filed  under  the  same  transmittal. 

(2)  If  a  carrier  canceling  its  tariff 
intends  to  cease  to  provide  existing 
service,  then  it  must  revise  the  Title 
Page  or  first  page  of  its  tariff  indicating 
that  the  tariff  is  no  longer  effective. 

(3)  A  carrier  canceling  its  tariff,  as 
described  above,  must  comply  with 

§  61.22  or  §§  61.54(b)(1)  and  61.54(b)(5), 
as  applicable. 

(b)  When  a  carrier  cancels  a  tariff  as 
described  above,  the  canceling  Title 
Page  or  the  first  page  of  the  canceled 
tariff  must  show  where  all  rates  and 
regulations  will  be  found  except  for 
paragraph  (c)  of  this  section.  The  Title 
Page  or  first  page  of  the  new  tariff  must 
indicate  the  name  of  the  carrier  and 
tariff  number  where  the  canceled 
material  had  been  found. 

(c)  When  a  carrier  ceases  to  provide 
service(s)  without  a  successor,  it  must 
cancel  its  taiiS  pursuant  to  the  notice 


requirements  of  §  61.23  or  61.58,  as 
applicable,  unless  otherwise  authorized 
by  the  Commission. 

45.  Amend  §  61.58  as  follows: 

a.  Redesignate  paragraph  (a)(2)  as 
paragraph  (a) (2) (iii),  and  add  new 
paragraphs  (a)(2)(i)  and  (ii); 

b.  Revise  paragraph  (a)(3); 

c.  Remove  and  reserve  paragraph  (b); 

d.  Amend  paragraph  (cj  by  removing 
the  first  sentence  of  paragraph  (c)(1); 
removing  and  reserving  paragraph  (c)(4); 
revising  paragraph  (c)(5);  removing  and 
reserving  paragraph  (c)(6);  revising 
paragraph  (c)(7);  and  adding  paragraph 
(c)(8); 

e.  Remove  and  reserve  paragraph  (d); 

f.  Amend  paragraph  (e)  oy  revising  the 
paragraph  heading,  redesignating 
paragraph  (e)(3)  as  paragraph  (e)(4),  and 
adding  new  paragraph  (e)(3);  and 

g.  Remove  and  reserve  paragraph  (f). 

§61.58    Notice  requirements. 

(a)*  •  • 

(2)«  •  • 

(i)  Local  exchange  carriers  may  file 
tariffs  pursuant  to  section  204(a)(3)  of 
the  Communications  Act.  Such  a  tariff 
may  be  filed  on  7  days'  notice  if  it 
proposes  only  rate  decreases.  Any  othSr 
tariff  filed  pursuant  to  section  204(a)(3) 
of  the  Communications  Act,  including 
those  that  propose  a  rate  increase  or  any 
change  in  terms  and  conditions,  shall  be 
filed  on  15  days'  notice.  Any  tariff  filing 
made  pursuant  to  section  204(a)(3)  of 
the  Communications  Act  must  comply 
with  the  applicable  cost  support 
requirements  specified  in  this  part. 

(ii)  Local  excnange  carriers  may  elect 
not  to  file  tariffs  pursuant  to  section 
204(a)(3)  of  the  Communications  Act. 
Any  such  tariffs  shall  be  filed  in 
accordance  with  the  notice 
requirements  specified  elsewhere  in  this 
section. 
***** 

(3)  Tariff  filings  proposing  corrections 
or  voluntarily  deferring  the  effective 
date  of  a  pending  tariff  revision  must  be 
made  on  at  least  3  days'  notice,  and  may 
be  filed  notwithstanding  the  provisions 
of  §  61.59.  Corrections  to  tariff  materials 
not  yet  effective  cannot  take  effect 
before  the  effective  date  of  the  original 
material.  IDeferrals  must  take  effect  on  or 
before  the  current  effective  date  of  the 
pending  tariff  revisions  being  deferred. 
***** 

(b)  [Reserved] 

(c)*  *  • 

(1)  For  annual  adjustments  to  the  PQ, 
API,  and  SBI  values  under  §§  61.45, 
61.46,  and  61.47,  respectively,  local 
exchange  carrier  tariff  filings  must  be 
made  on  not  less  than  90  days'  notice. 
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(4)  [Reserved] 

(5)  Tariff  filings  Involving  a  change  in 
rate  structure  of  a  service  included  in  a 
basket  listed  in  §  61.42(d),  or  the 
introduction  of  a  new  service  within  the 
scope  of  §  61.42(g),  must  be  made  on  at 
least  45  days'  notice. 

(6)  [Reserved] 

(7)  The  required  notice  for  tariff 
filings  involving  services  included  in 
§  61 .42(f).  or  tariff  filings  involving 
changes  in  tariff  regulations,  shall  be 
that  required  in  connection  with  such 
filings  by  dominant  carriers  that  are  not 
subject  to  price  cap  regulation. 

(8)  Carriers  electing  price  cap 
regulation  under  §  61.41(a)(3)  of  this 
part  in  a  year  after  1991  shall  file  cost 
support  for  its  initial  price  cap  tariffs 
pursuant  to  §  61.49(k)  of  this  chapter  at 
least  90  days  prior  to  July  1 ,  and  shall 
file  its  initial  price  cap  tariff  to  be 
effective  on  July  1  of  die  year  of 
election.  Each  PCI,  API,  and  SBI  shall  be 
assigned  an  initial  value  prior  to 
adjustment  of  100,  corresponding  to  the 
costs  and  rates  in  effect  as  of  January  1 
of  the  year  of  election. 

(d)  [Reserved) 

(e)  Non-price  cap  carriers  and/or 
services.  *   *  • 

•  •        *        •        * 

(3)  Alascom.  Inc.  shall  file  its  annual 
tariff  revisions  for  its  Common  Carrier 
Services  (Alascom  Tariff  F.C.C  No.  11) 
on  at  least  90  days'  notice. 

•  •        •        •        • 

(f)  [Reserved] 

46.  Redesignate  the  text  of  §  61.59  as 
61.59(a),  revise  redesignated  paragraph 
(a),  and  add  new  paragraphs  (b)  and  (c) 
to  read  as  follows: 

f  61.59    Effective  period  required  tiefore 
changes. 

(a)  Except  as  provided  in  §  61.58(a)(3) 
or  except  as  otherwise  authorized  by  the 
Commission,  new  rates  or  regulations 
must  be  effective  for  at  least  30  days 
before  a  dominant  carrier  will  be 
permitted  to  make  any  change. 

(b)  Changes  to  rates  and  regulations 
that  have  not  yet  become  effective,  i.e., 
are  pending,  may  not  be  made  unless 
the  effective  date  of  the  proposed 
changes  is  at  least  30  days  after  the 
scheduled  effective  date  of  the  pending 
revisions. 

(c)  Changes  to  rates  and  regulations 
that  have  taken  effect  but  have  not  been 
in  effect  for  at  least  30  days  may  not  be 
made  unless  the  scheduled  effective 
date  of  the  proposed  changes  is  at  least 
30  days  after  the  effective  date  of  the 
existing  regulations. 

47.  Designate  §§61.67  through  61.74, 
and  redesignated  §§61.83,  61.85,  61.86, 
and  61.87,  as  subpart  F,  and  add  a 
subpart  heading  entitled  "Subpart  F — 


Specific  Rules  for  Tariff  Publications  of 
Dominant  and  Nondominant  Carriers" 
immediately  preceding  §  61.67. 

48.  Add  §  61.66  to  subpart  F  to  read 
as  follows: 

§61.66    Scope. 

The  rules  in  this  subpart  apply  to  all 
carriers,  unless  otherwise  noted. 

§61.67    [Removed] 

49.  Remove  §61.67. 

50.  Revise  §  61.69  to  read  as  follows: 

§61.69    Rejection. 

When  a  tariff  publication  is  rejected 
by  the  Commission,  its  number  may  not 
be  used  again.  This  includes,  but  is  not 
limited  to,  such  publications  as  tariff 
numbers  or  specific  page  revision 
nvunbers.  The  rejected  tariff  publication 
may  not  be  referred  to  as  either 
cancelled  or  revised.  Within  five 
business  days  of  the  release  date  of  the 
Commission's  Order  rejecting  such  tariff 
publication,  the  issuing  carrier  shall  file 
tariff  revisions  removing  the  rejected 
material,  unless  the  Commission's  Order 
establishes  a  different  date  for  this 
filing.  The  publication  that  is 
subsequently  issued  in  lieu  of  the 
rejected  tariff  publication  must  bear  the 
notation. 
In  lieu  of ,  rejected  by  the  Federal 

Communications  Commission. 

51.  Revise  §61.72  to  read  as  follows: 

§  61 .72    Public  inf onnation  requirements. 

(a)  Issuing  carriers  must  make 
available  accurate  and  timely 
information  pertaining  to  rates  and 
regulations  subject  to  tariff  filing 
requirements. 

(d)  Issuing  carriers  must,  at  a 
minimum,  provide  a  telephone  number 
for  public  inquiries  about  information 
contained  in  its  tariffis.  This  telephone 
number  should  be  made  readily 
available  to  all  interested  parties. 

52.  Add  new  paragraphs  (e)  and  (f)  to 
§  61.74  to  read  as  follows: 

§  61 .74    References  to  other  instruntents. 

***** 

(e)  Tariffs  may  reference  other  FCC 
tariffs  that  are  in  effect  and  on  file  with 
the  Commission  for  purposes  of 
determining  mileage,  or  specifying  the 
operating  centers  at  which  a  specific 
service  is  available. 

(f)  Tariffs  may  reference  technical 
publications  which  describe  the 
engineering,  specifications,  or  other 
technical  aspects  of  a  service  offering, 
provided  the  following  conditions  are 
satisfied: 

(i)  The  tariff  must  contain  a  general 
description  of  the  service  offering, 
inducing  basic  parameters  and 
structural  elements  of  the  offering; 


(ii)  The  technical  publication  includes 
no  rates,  regulatory  terms,  or  conditions 
which  are  required  to  be  contained  in 
the  tariff,  and  any  revisions  to  the 
technical  publication  do  not  affect  rates, 
regulatory  terms,  or  conditions  included 
in  the  tariff,  and  do  not  change  the  basic 
nature  of  the  offering; 

(iii)  The  tariff  indicates  where  the 
technical  publication  can  be  obtained; 

(iv)  The  referenced  technical 
publication  is  publicly  available  before 
the  tariff  is  scheduled  to  take  effect;  and 

(v)  The  issmng  carrier  regularly 
revises  its  tariff  to  refer  to  the  current 
edition  of  the  referenced  technical 
publication. 

53.  Add  §  61.77  to  subpart  F  to  read 
as  follows: 

§  61 .77    Combined  domestic  and 
international  tariffs  prohibited. 

No  tariff  publication  filed  with  the 
Commission  may  include  rates,  terms, 
or  conditions  for  both  domestic  and 
international  services. 

54.  Remove  the  undesignated  center 
heading  "Concvurences"  immediately 
before  §61.131. 

55.  Designate  §§61.131  through 
61.136  as  subpart  G,  and  add  a  subpart 
heading  entitled  "Subpart  G — 
Concurrences"  immediately  preceding 
§61.131. 

56.  Amend  §  61.132  by  adding  two 
sentences  at  the  end  of  the  section,  to 
read  as  follows: 

S  61 .1 32    Metttod  of  filing  concurrences. 
*  *  •  Nondominant  issuing  carriers 
shall  file  revisions  reflecting 
concurrences  in  their  tariffs  on  the 
notice  period  specified  in  §61.23  of  this 
part.  Dominant  issuing  carriers  shall  file 
concurrences  in  their  tariffs  on  the 
notice  periods  specified  in  §  61.58(a)(2) 
or  §  61.58(e)(l)(iii)  of  this  part. 

57.  Remove  the  undesignated  center 
heading  "Applications  for  Special 
Permission"  immediately  preceding 
§61.151. 

58.  Designate  §§61.151  through 
61.153  as  subpart  H.  aiid  add  a  subpart 
heading  entitled  "Subpart  H — 
Applications  for  Special  Permission" 
immediately  preceding  §61.151. 

59.  Amend  §  61.153(b)  by  revising 
paragraph  (b)  to  read  as  follows: 

§  61 .1 53    iMethod  of  filing  applications. 

***** 

(b)  In  addition,  except  for  issuing 
carriers  filing  tariffing  fees 
electronically,  for  all  special  permission 
applications  requiring  fees  as  set  forth 
in  part  1,  subpart  G  of  this  chapter,  the 
issuing  carrier  must  submit  the  original 
of  the  application  letter  (without 
attachments),  FCC  Form  159,  and  the 
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appropriate  fee  to  the  Mellon  Bank. 
Pittsburgh.  PA  at  the  address  set  forth  in 
§1.1105  of  this  chapter.  Tssning  carriers 
submitting  tariff  fees  electronically 
should  submit  the  Form  159  and  the 
original  cover  letter  to  the  Secretary  of 
the  Commission  in  lieu  of  the  Mellon 
Bank.  The  Form  159  should  display  the 
Electronic  Audit  Code  in  the  box  in  the 
upper  left  hand  comer  marked 
"reserved."  Issuing  carriers  should 
submit  these  fee  materials  on  the  same 
date  as  the  submission  in  paragraph  (a) 
of  this  section. 
•        *        •        *        * 

60.  Remove  the  undesignated  center 
heading  "Adoption  of  Tariffs  and  Other 
Documents  of  Predecessor  Carriers" 
immediately  preceding  §61.171. 

61.  Designate  §§  61.171  through 
61.172  as  subpart  I,  and  add  a  subpart 
heading  entitled  "Subpart  I — ^Adoption 
of  Tariffs  and  Other  Docimients  of 
Predecessor  Carriers"  immediately 
preceding  §61.171. 

62.  Remove  the  imdesignated  center 
heading  "Suspensions"  immediately 
preceding  §61.191. 

63.  Designate  §§  61.191  through 
61.193  as  subpart  J.  and  add  a  subpart 
heading  entitled  "Subpart  J — 
Suspensions"  immediately  preceding 
§61.191. 

64.  Revise  §  61.191  to  read  as  follows: 

§  61 .1 91    Carrier  to  file  supplement  wtien 
notified  of  suspension. 

If  a  carrier  is  notified  by  the 
Commission  that  its  tariff  pubUcation 
has  been  suspended,  the  carrier  must 
file,  within  five  business  days  from  the 
release  date  of  the  suspension  order,  a 
consecutively  numbered  supplement 
without  an  effective  date,  which 
specifies  the  schedules  which  have  been 
suspended. 

65.  In  addition  to  the  amendments  set 
forth  above,  in  47  CFR  part  61,  remove 
the  words  "Chief,  Tariff  Review 
Branch"  and  add,  in  their  place,  the 
words  "Chief.  Tariff  and  Pricing 
Analysis  Branch"  in  the  following 
places: 

a.  Section  61.32(c); 

b.  Section  61.33(a)(3); 

c.  Section  61.38(c)(1); 

d.  Section  61.49(g)(2)(i): 

e.  Section  61.153(c). 

PART  63— EXTENSION  OF  UNES  AND 
DISCONTINUANCE,  REDUCTION, 
OUTAGE  AND  IMPAIRMENT  OF 
SERVICE  BY  COMMON  CARRIERS; 
AND  GRANTS  OF  RECOGNIZED 
PRIVATE  OPERATING  AGENCY 
STATUS 

66.  The  authority  citation  continues  to 
read  as  follows: 


Autfaoritjr:  47  U.S.C.  151, 154(i).  154(j), 
201-205, 403,  and  533.  unless  otherwise 
noted. 

67.  Amend  §  63.10  by  revising 
paragraph  (c)(1)  to  read  as  follows: 

§63.10    Regulatory  classification  of  U.S. 
intemationai  carriers. 


(c)  *  •  * 

(1)  File  intemationai  service  tariffis 
pursuant  to  §  61.28  of  this  chapter. 

PART  69— ACCESS  CHARGES 

68.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  47  U.S.C.  154,  201,  202,  203, 
205,  218,  220,  254,  403. 

§69.2    [Amended] 

69.  In  §  69.2,  remove  and  reserve 
paragraph  (tt). 

70.  Amend  §  69.3  to  revise  paragraph 
(a),  revise  the  introductory  text  of 
paragraph  (e),  revise  paragraph  (e)(6), 
revise  paragraph  (f),  revise  paragraph 
(h),  revise  the  introductory  text  of 
paragraph  (i),  and  to  remove  and  reserve 
paragraph  (j),  to  read  as  follows: 

§  69.3    Filing  of  access  service  tarWs. 

(a)  Except  as  provided  in  paragraphs 
(g)  and  (h)  of  this  section,  a  tariff  for 
access  service  shall  be  filed  with  this 
Commission  for  a  two-year  period.  Such 
tariffs  shall  be  filed  widi  a  scheduled 
effective  date  of  July  1.  Such  tariff 
filings  shall  be  limited  to  rate  level 
changes. 

*  *        *        •        • 

(e)  A  telephone  company  or  group  of 
telephone  companies  may  file  a  tariff 
that  is  not  an  association  tariff.  Such  a 
tariff  may  cross-reference  the 
association  tariff  for  some  access 
elements  and  include  separately 
computed  charges  of  such  company  or 
companies  for  other  elements.  Any  such 
tariff  must  comply  with  the 
requirements  hereinafter  provided: 

•  •        •        *        * 

(6)  A  telephone  company  or 
companies  that  elect  to  file  such  a  tariff 
shall  notify  the  association  not  later 
than  December  31  of  the  preceding  year, 
if  such  company  or  companies  did  not 
file  such  a  tariff  in  the  preceding 
biennial  period  or  cross-reference 
association  charges  in  such  preceding 
period  that  will  be  cross-referenced  in 
the  new  tariff.  A  telephone  company  or 
companies  that  elect  to  file  such  a  tariff 
not  in  the  biennial  period  shall  file  its 
tariff  to  become  effective  July  1  for  a 
period  of  one  year.  Thereafter,  such 
telephone  company  or  companies  must 


file  its  tariff  pursuant  to  paragraphs 
(f)(1)  or  (0(2)  of  this  section. 

•        *        •        »        • 

(f)  (1)  A  tariff  for  access  service 
provided  by  a  telephone  company  that 
is  required  to  file  an  access  tariff 
pursuant  to  §  61.38  of  this  Chapter  shall 
be  filed  for  a  biennial  period  and  virith 
a  scheduled  effective  date  of  July  1  of 
any  even  numbered  year. 

(2)  A  tariff  for  access  service  provided 
by  a  telephone  company  that  may  file  an 
access  tariff  pursuant  to  §  61.39  of  this 
Chapter  shall  be  filed  for  a  biennial 
period  and  with  a  scheduled  effective 
date  of  July  1  of  any  odd  numbered  year. 
Any  such  telephone  company  that  does 
not  elect  to  file  an  access  tariff  pursuant 
to  the  §  61.39  procedures,  and  does  not 
participate  in  the  Association  tariff,  and 
does  not  elect  to  become  subject  to  price 
cap  regiUation.  must  file  an  access  tariff 
pursuant  to  §  61.38  for  a  biennial  period 
and  with  a  scheduled  effective  date  of 
July  1  of  any  even  niunbered  year. 

(3)  For  purposes  of  computing  charges 
for  access  elements  other  than  Conunon 
Line  elements  to  be  effective  on  July  1 
of  any  even-numbered  year,  the 
association  may  compute  rate  changes 
based  upon  statistical  methods  which 
represent  a  reasonable  equivalent  to  the 
cost  support  information  othervnse 
required  under  part  61  of  this  chapter. 

(h)  Local  exchange  carriers  subject  to 
price  cap  regulation  as  that  term  is 
defined  in  §  61.3(x)  of  this  chapter,  shall 
file  with  this  Commission  a  price  cap 
tariff  for  access  service  for  an  annual 
period.  Such  tariffs  shall  be  filed  to 
meet  the  notice  requirements  of  §  61.58 
of  this  Chapter,  with  a  scheduled 
effective  date  of  July  1.  Such  tariff 
filings  shall  be  limited  to  changes  in  the 
Price  Cap  Indexes,  rate  level  changes 
(wath  corresponding  adjustments  to  the 
affected  Actual  Price  Indexes  and 
Service  Band  Indexes),  and  the 
incorporation  of  new  services  into  the 
affected  indexes  as  required  by  §  61.49 
of  this  chapter. 

(i)  The  following  rules  apply  to  the 
withdrawal  from  Association  tariffs 
under  the  provision  of  paragraph  (e)(6) 
or  (e)(9)  of  this  section  or  both  by 
telephone  companies  electing  to  file 
price  cap  tariffs  pursuant  to  paragraph 
(h)  of  this  section. 


§69.111    [Amended] 

71.  Amend  §  69.111(g)(4),  by 
removing  "§61.43(e)(2)(v)"  and  adding, 
in  its  place,  "§  61.42(e)(2)(v)",  and  by 
removing  "§61.43(e)(2)(vi)"  and  adding, 
in  its  place,  "§  61.42(e)(2)(vi)". 
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{69.113    [Amended] 

72.  In  §  69.113(c),  remove  the  word 
"§  61.3(v)"  and  add,  in  its  place,  the 
word"§61.3(x)". 

{69.114    [Amended] 

73.  In  §  69.114(a),  remove  the  word 
"§61.3(v)"  and  add,  in  its  place,  the 
word"§61.3(x)". 

|FR  Doc.  98-24742  Filed  9-15-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Part  1509  and  1552 

[FRL-6158-6] 

Acquisition  Regulation:  Contractor 
Performance  Evaluations 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  amending  the  EPA 
Acquisition  Regulation  (EPAAR)  (48 
CFR  Chapter  15)  to  revise  its  policy  and 
procedures  regarding  the  evaluation  of 
contractor  perfonnance  on  EPA 
contracts  and  to  establish  an  EPAAR 
clause  to  be  used  in  soUcitations  and 
contracts  with  an  estimated  dollar  value 
in  excess  of  $100,000.  This  proposed 
rule  applies  to  all  large  and  small 
entities  who  perform  or  are  interested  in 
performing  under  EPA  contracts. 

DATES:  Comments  should  be  submitted 
not  later  than  November  16, 1998. 

AOOnESSES:  Written  comments  should 
be  submitted  to  the  contact  listed  below 
at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Office  of  Acquisition  Management 
.  (3802R),  401  M  Street,  SW,  Washington, 
D.C.  20460.  Comments  will  also  be 
accepted  (»  disks  in  WordPerfect  6.1 
format  or  by  electronic  mail  (E-mail)  to: 
smith.frances@epamail.epa.gov.  E-mail 
conmients  must  be  sulnnitted  as  an 
ASCII  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  E- 
mail. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frances  Smith,  U.S.  Environmental 
Protection  Agency,  Office  of  Acquisition 
Management,  (3802R),  401  M  Street, 
SW,  Washington,  D.C.  20460. 
Telephone:  (202)  564-4368. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

This  proposed  rule  implements  the 
Office  of  Federal  Procurement  PoUcy 
(OFPP)  Policy  Letter  92-5,  Past 
Performance  Information.  The  OFPP 
PoUcy  Letter  requires  Federal  agencies 
to  evaluate  contractor  perfonnance  on 
contracts  over  $100,000,  to  use  past 
performance  information  in  making 
responsibiUty  determinations  in  both 
sealed  bid  and  competitively  negotiated 
procurements,  and  to  specify  past 
performance  as  an  evaluation  factor  in 
solicitations  for  competitively 
negotiated  contracts  expected  to  exceed 
$100,000. 

B.  Executive  Order  12866 

This  proposed  rule  is  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866.  The  Office  of 
Information  and  Regulatory  Affairs 
within  the  Office  of  Management  and 
Budget  (0MB)  has  reviewed  and  issued 
OMB  Clearance  No.  9000-0142  for 
agencies  to  adhere  to  the  OFPP  Policy 
Letter  92-5. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.)  applies  to  this 
proposed  rule,  and  the  information 
collection  request  (ICR)  in  this  proposed 
rule  has  been  evaluated  by  the  Office  of 
Management  and  Budget  (OMB).  The 
Office  of  Information  and  Regulatory 
Affairs  within  OMB  has  issued  OMB 
Clearance  No.  9000-0142  for  the 
collection  of  contractor  performance 
information.  Comments  regarding 
Paperwork  Reduction  Act  concerns 
should  be  sent  to  OMB  (Attn:  EPA  Desk 
Officer).  OMB  is  required  to  make  a 
decision  concerning  the  collection  of 
information  contained  in  the  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
EPA  on  the  proposed  rule. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA), 
whenever  EPA  is  required  to  publish 
notice  of  general  rulemaking,  EPA  must 
prepare  an  initial  regulatory  flexibility 
analysis  (IRFA)  describing  the  economic 
impact  of  the  proposal  on  small  entities, 
unless  the  Agency  certifies  that  a 
proposed  rule  will  not  have  a 
"significant  economic  impact  on  a 
substantial  niunber  of  small  entities." 
As  defined  in  RFA/SBREFA,  small 


entities  include  small  businesses,  small 
not-for-profit  enterprises,  and  small 
govenmiental  jurisdictions.  After 
consideration  of  the  economic  impacts 
of  today's  proposed  rule  on  small 
entities,  the  Agency  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  rule  merely  formalizes 
EPA's  contractor  performance 
evaluation  process,  as  an  expansion  of 
the  government-wide  requirements 
already  established  in  the  Federal 
Acquisition  Regulation,  48  CFR  Subpart 
42.15.  The  proposed  rule  explains  that 
EPA  contracting  officers  will  be 
recording  the  evaluations  on  simple  and 
easy-to-understand  report  forms 
generated  by  the  National  Institutes  of 
Health's  (NIH)  Contractor  Performance 
System.  Likewise,  the  evaluation  rating 
system  that  the  contracting  officers  will 
bie  using  is  based  on  straightforward 
nxunerical  scores  with  a  narrative 
explanation  to  be  provided  by  the 
contracting  officers.  An  adverse 
economic  impact  upon  a  contractor  (i.e., 
in  the  form  of  less  future  federal 
business)  as  a  result  of  a  rating  assessed 
by  an  EPA  contracting  officer  would  be 
attributable  to  the  contractor's  past 
performance  itself,  not  to  the  rating 
system  prescribed  herein. 

Further,  the  proposed  rule  requires  no 
reporting  or  recordkeeping  by 
contractors.  Rather,  the  proposed  rule 
merely  provides  contractors  with  a 
formal  opportunity,  generally  one  time 
a  year  per  contract,  to  review  and 
comment  on  their  specific  performance 
evaluations  as  conducted  by  the 
cognizant  EPA  contracting  officers.  EPA 
estimates  that  the  contractor's  review 
and  comment  process  will  require  a 
minimal  amount  of  time  to  complete; 
therefore,  to  the  extent  that  this  does 
result  in  some  contractor-incurred  costs, 
EPA  anticipates  that  these  will  be  de 
minimus,  bi  any  event,  any  reasonable 
costs  inoirred  by  the  contractor  in 
connection  with  the  process  will  be 
allowable  and  allocable  to  the  contract 
under  evaluation  and  thereby  borne  by 
EPA. 

E.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  proposed  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
govenunents,  in  aggregate,  or  the  private 
sector  in  one  year.  The  rule  is  not 
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subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

F.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
•  Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  efi'ects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternative 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.0. 13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  on  environmental  health  or 
safety  risks. 

List  oi  Subjects  in  48  CFR  Parts  1509 
and  1552 

Environmental  protection. 
Government  procurement.  Therefore*  48 
CFR  Chapter  15  is  proposed  to  be 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Parts 
1509  and  1552  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  Sec.  205(c),  63 
Stat  390,  as  amended. 

PART  1509— {AMENDED] 

2.  Section  1509.170-1  is  amended  by 
adding  the  following  at  the  end: 

•  *   *  Contracting  officers  shall  insert 
the  contract  clause  at  1552.209-76  in  all 
sohdtations  and  contracts  with  an 
estimated  dollar  value  in  excess  of 
$100,000.  For  acquisitions  involving 
options,  the  total  estimated  value  of  the 
acquisition  shall  include  the  estimated 
base  amount  plus  the  option(s) 
amoimt(s). 

3.  Sections  1509.170-2, 1509.170-3, 
and  1509.170—4  are  revised  to  read  as 
follows: 

1509-170-2    Purpose. 

This  subpart  provides  guidance  to 
program  and  contracting  personnel 
regarding  the  evaluation  of  contractor 
performance.  It  establishes  a  uniform 
method  for  determining  and  recording 
the  effectiveness  of  contractors  in 
meeting  contractual  obligations. 
Additionally,  this  subpart  details  a 
systematic  approach  for  identifying  and 
maintaining  records  of  contractors' 
performance  histories. 


1509.170-3    Appilcablllty. 

(a)  This  subpart  applies  to  all  EPA 
acquisitions  in  excess  of  $100,000, 
except  for  construction  acquisitions, 
architect-engineer  acquisitions, 
acquisitions  awarded  under  FAR 
Subpart  8.6,  Acquisitions  from  Federal 
Prison  Industries,  Incorporated,  FAR 
Subpart  8.7,  Acquisitions  from 
Nonprofit  Ag^icies  Employing  People 
Who  Are  Blind  or  Severely  Disabled, 
and  FAR  13.5,  Test  Program  for  Certain 
Commercial  Items.  FAR  36.201  and 
36.604  provide  detailed  instructions  for 
construction  and  architect-engineer 
contractor  performance  evaluations. 

(b)  The  acquisition  of  commercial 
items  in  accordance  with  FAR  13.106  is 
not  applicable  to  this  subpart  because 
simpUfied  acquisition  procedvues  do 
not  require  the  creation  or  existence  of 
a  formal  database  for  past  performance 
evaluations.  In  cases  where  simplified 
acquisition  procedures  are  not  used  to 
acquire  commercial  items  (see  FAR 
12.203),  this  subpart  is  applicable  to 
acquiring  commercial  items  in  excess  of 
$100,000. 

(c)  EPA  Form  1900-26,  Contracting 
Officer's  Evaluation  of  Contractor 
Performance,  and  EPA  Form  1900-27, 
Project  Officer's  Evaluation  of 
Contractor  Performance,  shall  apply  to 
all  performance  evaluations  completed 
prior  to  the  effective  date  of  this 
subpart.  However,  on  the  effective  date 
of  this  chapter,  EPA  Forms  1900-26  and 
1900-27  are  obsolete  and  all  contractor 
performance  evaluations  shall  be 
completed  by  use  of  the  National 
Institutes  of  Health's  (NIH)  Contractor 
Performance  System. 

1509.170-4    Definitions. 

(a)  Contractor  Performance  Report  is 
an  evaluation  of  a  contractor's 
performance  for  a  specified  period  of 
time. 

(b)  Interim  Report  refers  to  a 
Contractor  Performance  Report  that 
covers  a  contractor's  performance 
evaluation  at  the  end  of  each  contract 
period  of  performance  (including 
extensions  to  the  performance  period, 
but  not  exceeding  24  months)  or  each  12 
month  (from  the  date  of  contract  award) 
performance  period  when  the  contract 
period  of  performance  exceeds  24 
months.  , 

(c)  Final  Report  refers  to  a  Contractor 
Performance  R^wrt  that  covers  the  last 
period  of  performance  in  a  contract.  If 
the  last  period  of  performance  exceeds 
24  months,  an  interim  Report  shall  be 
completed  for  12  months  (from  the  date 
of  the  prior  performance  evaluation)  of 
contractor  performance  and  the  final 
(last)  Report  shall  cover  the  remaining 
months  of  contractor  performance. 


(d)  Ratings  refer  to  the  numerical 
scores  for  each  performance  category. 
Ratings  are  defined  as  follows:  0  = 
unsatisfactory,  1  =  poor,  2  =  fair,  3  = 
good,  4  =  excellent,  and  5  =  outstanding. 

(e)  Summary  ratings  refer  to  the 
ratings  determined  by  one  level  above 
the  contracting  officer  (CO)  regarding 
disagreements  between  the  contractor 
and  the  CO.  Summary  ratings  reflect  the 
Agency's  ultimate  conclusion  for  the 
performance  period  being  evaluated. 

(f)  Performance  Categories  refer  to  the 
measures  used  to  evaluate  a  contractor's 
performance.  Performance  categories  are 
defined  as  quality,  cost  control, 
timeliness  of  performance,  and  business 
relations. 

4.  Section  1509.170  is  also  amended 
by  adding  1509.170-5, 1509.170-6, 
1509.170-7,  and  1509.170-8  to  read  as 
follows: 

1509.170-6    Policy. 

(a)  Contracting  officers  (COs)  are 
responsible  for  the  timely  completion  of 
contractors'  performance  evaluations. 
The  NIH  Contractor  Performance 
System  shall  be  used  to  record 
individual  contractor  performance 
histories  on  EPA  contracts  and  to  obtain 
contractor  past  performance  information 
for  use  in  EPA's  source  selection 
process. 

(b)  Contracting  officers  are  required  to 
use  the  NIH  Contractor  Performance 
System  to  record  evaluations  for  all 
contract  performance  periods  expiring 
after  the  effective  date  of  this  subpart. 

(c)  Contractor  evaluation  information 
shall  be  recorded  in  Contractor 
Performance  Reports  (Report)  which  are 
generated  by  the  NIH  system.  Reports 
shall  cover  individual  contractor 
evaluations  at  the  contract  level,  which 
includes  all  work  assignments,  task 
orders,  or  delivery  orders  associated 
with  the  period  of  performance  being 
evaluated  or  the  12  month  period  being 
evaluated  when  the  contract  period  of 
performance  exceeds  24  months. 

(d)  The  contracting  officer  (CO)  must 
complete  interim  Reports  covering  each 
contract  period  of  perfonnance 
(including  extensions  to  the 
performance  period  up  to  24  months)  or 
covering  each  12  month  period  after 
contract  award  (if  the  contract  period  of 
performance  exceeds  24  months)  for  all 
contracts  in  excess  of  $100,000,  except 
those  acquisitions  identified  in 
1509.170-2  Applicability.  In  addition  to 
interim  Reports,  the  CO  must  complete 
a  final  Report  which  covers  the  last 
period  of  performance  (including 
extensions  to  the  last  perfonnance 
period  up  to  24  months)  for  applicable 
contracts  in  excess  of  $100,000.  If  the 
last  period  of  performance  exceeds  24 
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months,  an  interim  Report  shall  be 
completed  for  12  months  (from  the  date 
of  the  prior  performance  evaluation)  of 
contractor  performance,  and  the  final 
(last)  Report  shall  cover  the  remaining 
months  of  contractor  performance. 

(e)  The  contracting  officer  (CO)  shall 
initiate  the  process  for  completing 
interim  Reports  within  five  (5)  calendar 
days  alter  die  end  of  each  contract 
period  of  performance  or  at  the  end  of 
each  12  month  period  if  the  contract 
period  of  performance  exceeds  24 
months.  The  CO  shall  initiate  the 
process  for  completing  a  final  Report 
within  five  (5)  calendar  days  after  the 
end  of  the  last  period  of  performance. 
Final  Reports  must  be  completed  prior 
to  contract  closeout. 

(f)  The  contracting  officer  (CO)  must 
complete  interim  and  final  Reports, 
including  the  project  officer's  (PO) 
evaluation  of  contractor  performance, 
receipt  of  any  contractor  input,  and 
resolution  of  summary  ratings  (if  any) 
within  90  calendar  days  from  the  date 
the  CO  initiates  the  evaluation. 

(g)  Reports  shalH)e  used  to  inform 
other  agencies  and  departments  (upon 
request)  about  a  contractor's 
performance  on  an  EPA  contract,  and  to 
assist  the  contracting  officer  and  the 
Technical  Evaluation  Panel  (TEP)  with 
evaluating  past  performance  for  future 
EPA  acquisitions. 

(h)  When  evaluating  proposals, 
contracing  officers  (COs)  shall  use  the 
NIH  system  to  access  Reports  from  other 
agencies  or  departments  that  are 
available  in  the  NIH  database.  COs  may 
need  to  access  past  performance 
information  from  other  than  the  NIH 
system  if  the  NIH  system  does  not 
include  applicable  information. 

(i)  In  accordance  with  FAR 
42.1503(b).  the  ultimate  conclusion  on 
the  performance  evaluation  is  the 
decision  of  the  Agency.  The  CO  must 
ensure  the  accuracy  of  ratings  for  each 
performance  category  by  verifying  that 
information  in  the  contract  file 
corresponds  with  the  PO's  designated 
ratings.  A  contractor's  performance 
evaluation  should  closely  parallel  award 
fee  determinations  made  under  the 
contract. 

(j)  In  cases  of  novations  involving 
successors-in-interest.  a  final  evaluation 
of  the  predecessor  contractor  must  be 
completed  within  five  (5)  calendar  days 
after  the  end  of  the  predecessor 
contractor's  performance,  and  an 
interim  evaluation  of  the  successor 
contractor  must  be  completed  at  the  end 
of  the  specific  period  of  performance  or 
at  the  end  of  each  12  month  period  after 
the  successor  began  performing.  In  cases 
of  change-of-name  agreements,  the 


system  shall  be  changed  to  reflect  the 
new  contractor's  name. 

(k)  Contracting  officers  must  inform 
the  Office  of  Debarment  and  Suspension 
of  any  repetitive  unsatisfactory  or  poor 
(a  score  of  0  or  1)  ratings  encountered 
by  the  contractor. 

1509.170-6    Filing  of  forms. 

The  original  copy  of  completed 
Contractor  Performance  Reports  (interim 
and  final)  shall  be  filed  in  each 
individual  contractor's  official  contract 
file.  The  NIH  Contractor  Performance 
System  will  retain  all  reports  three  (3) 
years  after  contract  completion. 


instructions  if  hard  copy  use  becomes 
necessary. 

(b)  A  copy  of  the  NIH  Contractor 
Performance  Report  (including 
instructions)  shall  be  included  in  each 
solicitation  and  contract  with  an 
estimated  value  in  excess  of  $100,000. 

PART  1552— lAMENDED] 

5.  Section  1552.2  is  amended  by 
adding  1552.209-76  as  follows: 


1552.209-76    Contractor  Performance 
Evaluations. 

As  prescribed  in  section  1509.170-1, 
insert  the  following  clause  in  all 
applicable  solicitations  and  contracts. 
1509.170-7    Release  of  ratings.  CXDNTRACTOR  PERFORMANCE 

(a)  Agencies  and  departments  who  EVALUATIONS 
subscribe  to  NIH's  Contractor 

Performance  System  will  have  direct  1^X71  19XAJ 

access  to  all  Reports,  including  those  of         The  contracting  officer  (CO)  shall  complete 

EPA,  in  NIH's  database.  Information  on       a  Contractor  Performance  Report  (Report) 

may  also  be  obtamed  by  contacting  Uie  accordance  with  EPAAR  1509.170-5.  The 

EPA  contracting  officer  responsible  for  contractor  shall  be  evaluated  based  on  the 

the  evaluation.  following  ratings  and  performance  categories: 

(b)  Contractors'  performance  ratings  Ratings:  0  =  unsatisfactory.  1  =  poor.  2  = 
may  be  released  to  other  Federal,  State.  fair.  3  =  good,  4  =  excellent.  5  =  outstanding, 
and  local  Governments  upon  written  performance  Categories 

request.  The  release  to  other  Federal,  Compliance  with  contract 

State  and  local  Governments  must  requirements;  accuracy  of  reports; 

stipulate  that  the  informaUon  provided        effectiveness  of  personnel;  and  technical 
shall  not  be  released  outside  of  the  excellence. 

requesting  Government  agency.  In  cases  ' 

where  the  Federal  agency  is  part  of  the         Rating 

NIH  Contract  Performance  System,  a  

written  request  is  not  applicable.  0 

(c)  The  Department  of  Justice,  Office 
of  Information  and  Privacy,  has 
concluded  that  past  performance 
evaluations  are  exempt  under  2 
Exemption  5  of  the  Freedom  of 

Information  Act  (FOIA).  However,  any        3 

requests  for  contractor  performance 

ratings  by  a  third  party  (including,  but        4 

not  limited  to  commercial  businesses 
(private  industry)  and  foreign 
governments)  must  be  processed  in 
accordance  with  the  FOIA  and  40  CFR 
Part  2. 

(d)  FOIA  requests  shall  be  processed 

by  the  EPA  FOIA  office  where  the 

contract  is  located.  The  FOIA  office  will 

consult  the  Ofiice  of  General  Counsel, 

on  a  case-by-case  basis,  regarding  

applicable  FOIA  exemptions.  ^     ^        ,„        .,,         ..         j 

*^*^  Cost  Control:  Record  of  forecasting  and 

controlling  target  costs;  current,  accurate  and 

complete  billings;  relationship  of  negotiated 

costs  to  actuals;  cost  efficiencies. 


Contractor  is  not  in  compliance  and 
is  jeopardizing  achievement  of 
contract  objectives. 

Major  problems  have  been  encourv 
tered. 

Some  problems  have  been  encoun- 
tered. 

Minor  inefficienaes/errors  have 
been  identified. 

Contractor  is  in  compliance  with 
contract  requirements  and/or  de- 
livers quality  products/services. 

The  contractor  has  demonstrated 
an  outstanding  performance  level 
that  justifies  adding  a  point  to  the 
score.  It  is  expected  that  this  rat- 
ing will  be  used  in  those  rare  cir- 
cumstances when  contractor  per- 
formance clearly  exceeds  the 
performance  level  described  as 
"Excellent." 


1509.170-8    Contractor  Performance 
Report. 

(a)  Contractor  Performance  Reports 
(interim  and  final)  must  be  prepared  — — 

electronically  by  use  of  the  NIH's  "^""^ 

Contractor  Performance  System.  Hard         q 
copy  preparation  of  Reports  shall  not  be 

used  unless  specifically  instructed  by  1  

the  NIH.  NIH  will  provide  EPA's  Office 

of  Acquisition  Management  Internal     •       2 

Oversight  Service  Center  with  specific 


Contractor  is  unable  to  manage 
costs  effectively. 

Contractor  is  having  major  difficulty 
managing  costs  effectively. 

Contractor  is  having  some  prob- 
lems managing  costs  effectively. 
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Rating 


3 
4 

5 


Rating 


Contractor  is  usually  effective  in    3 
managing  costs. 

Contractor  is  effective  in  managing, 
costs  and  submits  current,  accu-    4 
rate,  and  complete  billings. 

Tfie  contractor  has  demonstrated 
an  outstanding  performance  level  5 
tfiat  justifies  adding  a  point  to  the 
score.  It  is  expected  that  this  rat- 
ing will  t>e  used  in  those  rare  cir- 
cumstances when  contractor  per- 
formance dearly  exceeds  the 
performance  level  described  as 
"Excellent." 


Timeliness  of  PerfonnanceTMet  interim 
milestones;  reliability;  responsive  to 
technical  direction;  completed  on  time, 
including  wrap-up  and  contract 
administration;  met  delivery  schedules;  no 
liquidated  damages  assessed. 


Response  to  inquiries,  technical/ 
service/administrafive  issues  is 
usually  effective.  y 

Response  to  inquiries,  technical/ 
service/administrative  issues  is 
effective. 

The  contractor  has  demonstrated 
an  outstanding  performance  level 
Itiat  justifies  adding  a  point  to  Vhe 
score.  It  Is  expected  that  this  rat- 
ing wiH  be  used  in  those  rare  cir- 
cumstarKes  when  contractor  per- 
formance clearly  exceeds  the 
performarx^e  level  described  as 
"Excellent" 


Rating 


0 
1 
2 
3 

4 
5 


Contractor  delays  are  jeopardizing 
performance  of  contract  objec- 
tives. 

Contractor  is  having  major  difficulty 
meeting  milestones  and  delivery 
schedule. 

Contractor  is  having  some  prot>- 
lems  meeting  milestones  and  de- 
livery scfiedule. 

Contractor  is  usually  effective  in 
meeting  milestones  and  delivery 
schedule. 

Contractor  is  effective  in  meeting 
milestones  and  delivery  sched- 
ule. 

The  contractor  has  denxmstrated 
an  outstanding  performance  level 
that  justifies  adding  a  point  to  the 
score.  It  is  expected  that  this  rat- 
ing will  be  used  in  those  rare  cir- 
cumstances when  contractor  per- 
formance cleariy  exceeds  the 
performance  level  described  as 
"Excellent" 


Business  Relations:  Effective  management, 
including  subcontracts;  reasonable/ 
cooperative  behavior;  responsive  to  contract 
requirements;  notification  of  problems; 
flexibility;  pro-active  versus  reactive; 
effective  small/small  disadvantage  business 
subcontracting  program. 


Rating 


Response    to    inquires,  technical/ 

service/administrative  Issues    is 

not  effective. 

Response   to   inquiries,  technical/ 

service/administrative  Issues    is 

marginally  effective. . 

Response   to   inquiries,  technical/ 

service/administrative  Issues    is 

somewhat  effective. 


(a)  The  contracting  officer  (CO)  shall 
initiate  the  process  for  completing  interim 
Reports  within  five  (5)  calendar  days  at  the 
end  of  each  contract  period  of  performance 
or  at  the  end  of  each  12  month  contract 
period  (if  the  contract  period  of  performance 
exceeds  24  months)  by  requesting  the  project 
officer  (PO)  to  evaluate  contractor 
performance  for  the  interim  Report.  In 
addition,  the  CO  shall  initiate  the  process  for 
completing  final  Reports  within  five  (5) 
calendar  days  after  the  end  of  the  last  period 
of  performance  (not  exceeding  24  months)  by 
requesting  the  project  officer  to  evaluate 
contractor  performance  for  the  final  Report. 
The  final  Report  shall  cover  the  last  contract 
period  of  {jerformance  which  may  be  less 
than  12  months,  but  not  more  than  24 
months.  Within  thirty  (30)  calendar  days 
after  the  PO  receives  a  request  fit>m  the  CO 
to  complete  an  evaluation,  the  PO  shall: 

(1)  complete  a  description  of  the  contract 
requirements; 

(2)  evaluate  contractor  performance  and 
assign  a  rating  for  quality,  cost  control,  and 
timeliness  of  performance  categories 
(including  a  narrative  for  each  rating); 

(3)  provide  any  information  regarding 
subcontracts,  key  personnel,  and  customer 
satisfaction; 

(4)  assign  a  recommended  rating  for  the 
business  relations  performance  category 
(including  a  narrative  for  the  rating);  and 

(5)  provide  additional  information 
appropriate  for  the  evaluation  or  future 
evaluations. 

(b)  The  CO  shall: 

(1)  ensure  the  accuracy  of  the  PO's 
evaluation  by  verifying  that  the  information 
in  the  contract  file  corresponds  with  the 
designated  PO's  ratings; 

(2)  assign  a  rating  for  the  business  relations 
performance  category  (including  a  narrative 
for  the  rating); 

(3)  concur  with  or  revise  the  PO's  ratings 
after  consultation  with  the  PO; 

(4)  provide  any  additional  information 
concerning  the  quality,  cost  control,  and 
timeliness  of  performance  categories  if 
deemed  appropriate  for  the  evaluation  or 
future  evaluations  (if  any),  and  provide  any 
information  regarding  subcontracts,  key 
personnel,  and  customer  satisfaction;  and 


(5)  forward  the  Report  to  the  contractor 
within  ten  (10)  calendar  days  after  the  CO 
receives  the  PO's  evaluation. 

(c)  The  contractor  shall  be  granted  thirty 
(30)  calendar  days  from  the  date  of  the 
contractor's  receipt  of  the  Report  to  review 
and  provide  a  response  to  the  CO  regarding 
the  contents  of  the  Report.  The  contractor 
shall: 

(1)  review  the  Report; 

(2)  provide  a  response  (if  any)  to  the  CO 
on  company  letter  head  or  electronically; 

(3)  complete  contractoi  representation 
information;  and 

(4)  forward  the  Report  to  the  CO  within  the 
designated  thirty  (30)  calendar  days. 

(d)  The  contractor's  response  to  the  Report 
may  include  written  comments,  rebuttals 
(disagreements),  or  additional  information,  if 
the  contractor  does  not  respond  to  the  Report 
within  the  designated  thirty  (30)  calendar 
days,  the  specified  ratings  in  the  Report  are 
deemed  appropriate  for  the  repwrting  period 
of  performance.  In  this  instance,  the  CO  shall 
complete  the  Agency  review  and  sign  the 
Report  within  three  (3)  calendar  days  after 
expiration  of  the  specified  30  calendar  days. 

(e)  If  the  contractor  submits  comments, 
rebuttals  (disagreements),  or  additional 
information  to  the  CO  which  contests  the 
ratings,  the  CO,  in  consultation  with  the  PO. 
shall  initially  try  to  resolve  the 
disagreeinent(s)  with  the  contractor. 

(f)  If  the  disagreement(s)  is  (are)  not 
resolved  between  the  contractor  and  the  CO, 
the  CO  shall  provide  a  written 
recommendation  to  one  level  above  the  CO 
for  resolution  as  promptly  as  possible,  but  no 
later  than  five  (5)  calendar  days  after  the  CO 
is  made  aware  that  the  disagreement(s)  has 
(have)  not  been  resolved  with  the  contractor. 
The  individual  who  is  one  level  above  the 
CO  shall: 

(1)  review  the  CO's  written 
recommendation;  and 

(2)  provide  a  written  determination  to  the 
CO  for  summary  ratings  (ultimate  conclusion 
for  ratings  pertaining  to  the  performance 
period  being  evaluated)  within  five  (5) 
calendar  days  after  the  individual  one  level 
above  the  CO  receives  the  CO's  written 
recommendation. 

(g)  If  the  disagreement  is  resolved,  the  00 
shall  complete  the  Agency  review  and  sign 
the  Report  within  three  (3)  calendar  days 
after  consultation. 

(h)  The  CO  shall  complete  the  Agency 
review  and  sign  the  Report  within  three  (3) 
calendar  days  after  theCO  receives  a  written 
determination  for  summary  ratings  from  one 
level  above  the  CO. 

(i)  An  interim  or  final  Report  is  considered 
completed  after  the  CO  signs  the  Report.  The 
CO  must  provide  a  copy  of  completed 
Reports  (interim  and  final)  to  the  contractor 
within  two  (2)  calendar  days  after 
completion. 

Dated:  August  31, 1998. 
Betty  L.  Bailey, 

Director,  Office  of  Acquisition  Management. 

BtLUNQ  CODE  aseo-eo-p 
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APPENDIX  TO  THE  PREAMBLE  -  COPY  OF  THE  NIH 
CONTRACTOR  PERFORMANCE  REPORT 

National  Institutes  of  Health 


CONTRACTOR  PERFORMANCE  REPORT 


FINAL  REPORT 


INTERIM  REPORT 


(Check  one) 


REPORTING  PERIOD:  (from) 
CONTRACTING  OFFICE  (Location); 


CONTRACT  NUMBER: 


(to) 


TASK  NO: 


CONTRACTOR  NAME: 

ADDRESS: 

CITY:  STATE:         ZIP  CODE: 

CONTRACT  AWARD  DATE: 
CONTRACT  EXPIRATION  DATE: 

CONTRACT  VALUE:  $ 

DESCRIPTION  OF  REQUIREMENT  (Title): 


TIN: 
SIC: 
CONTRACT  TYPE: 


RATINGS 


Summarize  contractor  performance  and  circle  the  number  which  corresponds  to  the  rating 
for  each  rating  category.  (See  attached  Rating  Guidelines)  At  this  time  comments  are  limited  to 
2000  characters.  , 

QUALITY  OF  PRODUCT  OR  SERVICE  Rating:    012345 

Comments: 


COST  CONTROL 
Comments: 

TIMELINESS  OF  PERFORMANCE 
Comments: 


Rating:    012345 


Rating:   01234  5 


Federal  Register/ Vol.  63,  No.  179 /Wednesday.  September  16.  1998 /Proposed  Rules  49535 


BUSINESS  RELATIONS 
Comments: 


Rating:   012345 


SUBCONTRACTS 


Are  subcontracts  involved?    Yes   No   (Circle  one) 

Comments  (Please  comment  on  those  subcontractors  that  have  provided  a  significant 

contribution  to  overall  contract  performance.) 


KEY  PERSONNEL 


PROJECT  MANAGER/PRINCIPAL  INVESTIGATOR  (name): 
Comments: 


KEY  PERSON  (name): 
Comments: 

KEY  PERSON  (name): 
Comments: 


CUSTOMER  SATISFACTION 


Is/was  the  contractor  committed  to  customer  satisfaction?  Yes   No  (Circle  one) 

If  thb  b  the  Final  Report: 

Would  you  recommend  selection  of  this  firm  again?   Yes   No  (Circle  one) 
Comments: 


PROJECT  dFHCER  (name): 

SIGNATURE: 

Phone: 

Internet  Address: 

Date: 


FAX: 


CONTRACTING  OFFICER  CONCURRENCE:^/mfta/; 
Date: 


CONTRACTOR'S  REPRESENTATIVE  (name): 
Phone:  FAX: 

Internet  Address: 
SIGNATURE; 

SUMMARY  RATINGS: 
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QUALITY: 


COST  CONTROL: 


TIMELINESS  OF  PERFORMANCE: 


BUSINESS  RELATIONS: 


CONTRACTING  OFFICER  (name): 
SIGNATURE: 


Phone: 

Internet  Address: 

Date: 


FAX: 


CONTRACTOR'S  REVIEW: 

Were  comments,  rebuttal,  or  additional  information  provided? 

Yes   No  (Circle  one) 

(If  yes:  They  are: 

On  file  in:  . — 


(Location) 


(Phone)) 


Attached 


(Check  if  attached) 


AGENCY  REVIEW: 

Were  contractor  comments  reviewed  at  a  level  above  the  contracting  officer? 
Yes     No    (Circle  one) 
(If  yes:  They  are: 

On  file  in: \ .       


Attached 


(Location) 
.  (Check  if  attached) 


(Phone)) 


1. 
2. 
3. 

4. 

5. 
6. 

7. 


8. 
9. 
10. 
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CONTRACTOR  PERFORMANCE  REPORT  INSTRUCTIONS 

TOP  SECTION 

Check  the  appropriate  block  to  indicate  the  type  of  report  (Interim,  Final).  -  » 

Indicate  the  period  covered  by  the  report. 

Lwt  the  name  of  the  contracting  ofBcer  and  the  location  of  the  contracting 

Identify  the  contract  number  of  the  contract  being  evaluated.  Enter  Task 
No.  if  applicable. 

List  the  name  and  address  of  the  contractor. 
Enter  TIN  and  SIC. 

Enter  Type  of  Contract  (A  -  Fixed  price  re-determination;  J  -  Firm  fixed 
pnce;  K  -  Fixed  pnce  with  economic  price  adjustment;  L  -  Fixed  price 
incentive;  R  -  Cost  plus  award  fee;  S  -  Cost  no  fee;  T  -  Cost  sharing;  U  - 
Cost  plus  fixed  fee;  V  -  Cost  plus  incentive  fee;  Y  -  Time  and  matoials;  Z  - 
Labor  hours) 

Indicate  the  contract  award  date  and  contract  expiration  date. 

State  the  contract  value,  including  any  option  amounts. 

Provide  a  brief  description  of  the  woric  being  performed  under  the  contract 
(the  title  of  the  contract). 

RATINGS 


Using  the  ratmg  guideline,  assign  each  area  a  rating  of  0  (unsatisfactory),  1  (poor),  2 
(fair),  3  (good)  4^(excellent),  or  5  (outstanding).  Frovide  a  brief  narrative  Cmo 
characters  or  less)  for  each  of  the  categories  to  support  the  rating  assigned.  The 
categones  are:  quality  of  product  or  service,  cost  control,  timeliness  oTperformance,  and 


SUBCONTRACTORS 


Indicate  whether  subcontracts  are/were  mvolved.  Briefly  summarize  (2000  characters  or 
lessyOiQ  performance  of  any  subcontractors  that  have  major  responsibilities  under  the 
contract  or  are  required  to  perform  a  significant  part  of  the  contract  requirement.  This 
space  may  also  be  used  to  evaluate  a  prime  contractor's  management  of  a  subcontractor. 

KEY  PERSONNEL 

List  the  name  of  the  project  manager/principal  investigator  (required)  and  the  names  of 
two  other  key  personnel  (optional).  Briefly  describe  the  perfonnance  of  the  key 
personnel  listed.  (2000  characters  or  less) 

CUSTOMER  SATISFACTION 
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Circle  the  appropriate  answer  to  indicate  whether  the  contractor  was  committed  to 
customer  satisfaction.  For  the  final  report,  indicate  whether  you  would  recommend 
selection  of  tiie  firm  again. 

5    PROJECT  OFFICER  SIGNATURE 

The  project  officer  signs  this  block. 

CONTRACTING  OFFICER  CONCURRENCE 

The  contracting  officer  initials  this  block,  indicating  concurrence  with  the  initial  rating. 

CONTRACTOR'S  REPRESENTATIVE 

The  contractor  signs  this  next  block,  indicating  review  of  the  rating. 

SUMMARY  RATINGS 

Indicate  the  rating  given  for  each  of  the  rating  categories:  quality  of  goods  or  services, 
cost  control,  timeliness  of  performance,  and  business  relations. 

CONTRACTING  OFFICER  SIGNATURE 

The  contracting  officer  signs  the  report  when  all  actions  are  completed.  If  changes  were 
made  to  the  ratings  or  the  narrative  during  the  rebuttal  process,  a  copy  of  the  report,  as 
revised,  shall  be  promptly  furnished  to  the  contractor. 

CONTRACTOR'S  REVIEW 

Indicate  whether  the  contractor  submitted  a  rebuttal  or  comments.  Attach  a  copy  of  the 
contractor's  rebuttal  to  this  report,  or  indicate  its  location,  if  filed  separately. 

AGENCY  REVIEW 

If  the  contracting  officer  and  the  contractor  are  unable  to  agree  on  a  final  rating,  the 
matter  is  to  be  referred  to  an  individual  one  level  above  the  contracting  officer.  Attach  a 
copy  of  the  agency's  decision  to  this  report,  or  indicate  its  location,  if  Tiled  separately. 


IFR  Doc.  98-24739  Filed  9-15-98;  8:45  am) 
BiLUNQCOoe  wao-so-c 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  Public 
Comment  Period  for  Take  Guidance 
and  Survey  Protocol  for  the  Cactus 
Ferruginous  Pygmy-owl 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Extension  on  two  public 

comnient  periods. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  provides  notice  that 
the  pubhc  comment  period  is  extended 
until  November  14. 1998  for  take 
guidance  and  survey  protocol  for  the 
cactus  ferruginous  pygmy-owl. 
DATES:  Written  comments  should  be 
received  by  November  14, 1998. 
AODR^SES:  Persons  wishing  to  review 
either  the  cactus  ferruginous  pygmy-owl 
take  guidance  or  survey  protocol  may 
access  either  at  the  world  wide  web  site 
of  the  Southwest  Region  of  the  Service 
at  http://ifw2es.fws.gov/arizona/,  or 
obtain  copies  by  contacting  the  U.S. 
Fish  and  Wildlife  Service,  Arizona 
Ecological  Services  Field  Office.  2321 
W.  Royal  Palm  Road.  Suite  103, 
Phoenix,  Arizona  85021-4951  or  by 
calling  the  Field  Office  at  (602)  640- 
2720.  Dociunents  will  also  be  available 
for  public  inspection  by  written  request, 
by  appointment  only,  during  normal 
business  hours  (7:30  to  4:30).  U.S.  Fish 
and  Wildlife  Service.  Phoenix.  Arizona. 
Written  data  or  comments  concerning 
the  cactus  ferruginous  pygmy-owl  take 
guidance  or  survey  protocol  should  be 
submitted  to  the  Field  Supervisor, 
Arizona  Ecological  Services  Field 
Office,  Phoenix,  Arizona  (see  address 
above). 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Gatz,  Acting  Field  Supervisor,  Arizona 
Ecological  Services  Field  Office  in 
Phoenix,  Arizona  at  (602)  640-2720. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  cactus  ferruginous  pygmy-owl 
was  listed  by  the  Service  as  an 
endangered  species  in  Arizona  on 
March  10, 1997  (62  FR  10730),  based  on 
extensive  population  declines  writhin  its 
historic  range  in  the  state.  The  pygmy- 
owl,  a  small  reddish-brown  owl,  nests 
in  a  cavity  in  a  tree  or  large  columnar 
cactus.  The  species  was  once  common 
to  abundant  in  riparian  forests, 
mesquite-cottonwood  woodlands,  and 
desertscrub  habitats  in  central  and 
southern  portions  of  the  state.  It  is  still 


considered  a  potential  inhabitant  of 
riparian  areas,  where  this  extremely 
hmited  vegetative  commimity  still 
occurs,  and  is  found  in  upper  Sonoran 
Desert  habitats  usually  consisting  of 
dense  ironwood,  mesquite,  acacia, 
bursage,  and  saguaro  cacti,  with 
imderstory  vegetation  of  smaller  trees 
and  shrubs. 

On  August  13. 1998  (63  FR  43362  and 
43363)  the  service  published  notices  of 
availability  and  opening  of  public 
comment  period  for  survey  protocol  and 
taking  guidance. 

Take  Guidance 


Urban  and  subiu-ban  development 
within  the  remaining  appropriate 
habitat  of  the  pygmy-owl  is  ongoing. 
These  and  other  actions  may  result  in 
take  of  the  species.  The  Endangered 
Species  Act  and  implementing, 
regulations  foimd  at  50  CFR  17.21  and 
17.31  set  forth  a  series  of  general 
prohibitions  that  apply  to  all 
endangered  and  threatened  wildlife, 
respectively.  These  prohibitions,  in  part, 
make  it  illegal  for  any  prersbn  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect 
or  to  attempt  any  of  these).  Regulations 
at  50  CFR  17.3  define  the  terms  "harm" 
and  "harass"  as  used  under  the 
definition  of  "take."  "Harm"  is  defined 
as  an  act  which  actually  kills  or  injures 
wildlife.  Such  acts  may  include 
significant  habitat  modification  that 
impairs  essential  behavioral  patterns, 
including  breeding,  feeding,  or 
sheltering.  "Harass"  is  defined  as  an 
intentional  or  negligent  act  or  omission 
which  creates  a  likelihood  of  injury  to 
wildlife  by  annoying  it  to  such  an  extent 
as  to  significantly  disrupt  normal 
behavior  patterns,  including,  but  not 
limited  to,  breeding,  feeding,  or 
sheltering. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  and  threatened 
wildlife  species  imder  certain 
circumstances.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

At  the  time  of  Usting  the  owl,  the 
Service  provided  a  partial  listing  of 
activities  that  could  potentially  harm, 
harass,  or  otherwise  take  the  pygmy- 
owl.  These  included — 

(1)  Removal  of  nest  trees; 

(2)  Removal  of  a  nest  box  in  use  by 
the  pygmy-owl; 

(3)  Clearing  or  significant 
modification  of  occupied  habitat, 
whether  or  not  the  nest  tree  is  included: 


(4)  Sustained  noise  distiubance 
during  the  breeding  season; 

(5)  Pursuit  or  harassment  of 
individual  birds; 

(6)  Frequent  or  lengthy  low-level 
flights  over  occupied  habitat  during  the 
breeding  season; 

(7)  Severe  overgrazing  that  results  in 
the  removal  of  imderstory  vegetation. 

In  furtherance  of  the  Service's  policy 
to  provide  information  concerning  what 
activities  may  be  considered  take  of  the 
pygmy-owl,  the  Service  is  making 
available  information  to  aid  both 
Federal  and  non-Federal  entities  in 
determining  when  a  take  situation  may 

OCCIU-. 

Survey  Protocol 

The  Fish  and  WildUfe  Service 
(Service),  in  cooperation  with  the 
Arizona  Game  and  Fish  Department 
(Department),  propose  a  survey  protocol 
for  determining  the  presence  of  the 
endangered  cactus  ferruginous  pygmy- 
owl  [Glaucidium  brasilianum  cactorum) 
within  known  historic  range  of  the 
species  in  Arizona.  The  proposed 
survey  protocol  comes  in  two  versions 
depending  on  its  use:  the  first  is  for  use 
in  determining  if  cactus  ferruginous 
pygmy-owls  are  present  on  specific 
project  sites  where  an  activity  is 
proposed;. the  second  is  for  use  in 
gathering  information  on  distribution, 
occurrence,  and  niunbers  of  pygmy-owls 
over  more  extensive  areas  of  its  historic 
range  in  Arizona.  This  proposed 
protocol  is  foimded  on  procedures 
established  by  the  Arizona  Game  and 
Fish  Department  in  1993.  The  proposed 
protocol  incorporates  modifications 
found  to  be  appropriate  following  5 
years  of  field  application.  Differences 
between  the  1993  protocol  and  the 
current  proposed  protocol  include  a- 
reduction  in  the  survey  period  from  9 
months  (September  through  May)  to  6 
months  (January  through  June);  and  an 
increase  in  surveys  from  one  to  three, 
with  30  days  between  each  of  the  three 
surveys  preferred,  but  a  minimum  of  15 
days  required.  At  least  one  survey  must 
occur  between  February  15  and  April 
15.  In  reviewing  determinations  of 
pygmy  owl  presence  or  absence,  the 
Service  will  require  the  implementation 
of  the  protocol  for  two  consecutive  years 
(rather  than  one  year)  prior  to  actions 
that  may  impact  the  owls  or  their 
habitats. 

The  existing  protocol  will  remain  in 
use  (i.e.,  surveys  from  September 
through  December  this  year  will  still  be 
accepted  through  December  31, 1998). 
Use  of  the  currently  proposed  protocol 
will  be  required  bom  January  1, 1999, 
forward. 
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The  Service  and  Department  have 
submitted  the  protocol  to  recognized 
species  and  technical  experts  for  peer 
review  to  ensure  a  scientifically  sound 
basis  for  determination  of  the  presence 
of  the  species  within  its  known  range. 

The  Service  and  the  Department  wrill 
regularly  review  and  modify,  as 
necessary,  the  survey  protocol  to  ensure 
that  the  best  available  scientific 
information  is  incorporated  into  the 
prescribed  methodology. 

Overall  Purpose 

The  Service  is  extending  the  public 
comment  period  to  ensure  that  adequate 
time  is  available  for  the  public  to 
provide  additional  information  to  more 
adequately  understand  the  occiurence 
and  biology  of  the  cactus  ferruginous 
pygmy-owl  in  central  and  southern 
Arizona.  Until  more  complete  scientific 
information  is  available,  the  Service 
believes  that  the  use  of  the  take 
guidance  docimient  and  the  proposed 
survey  protocol  document  will  protect 
the  pygmy-owl  while  allowing  carefully 
considered  development  to  proceed  and 
will  provide  the  most  biologically  valid 
data  upon  which  to  determine  habitat 
use  and  occupancy  by  the  pygmy-owl. 

Author 

The  primary  author  of  this  dociunent 
is  Tom  Gatz.  Acting  Field  Supervisor, 
Arizona  Ecological  Services  Field  Office 
(see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1532 
et  seq.). 

Dated:  September  8, 1998. 
Nancy  M.  Kaufinan, 

Regional  Director.  Region  2.  Albuquerque, 
New  Mexico. 

(FR  Doc.  98-24776  Filed  9-14-98;  8:45  am] 
BILUNG  COOE  43ia-65-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
p.D.  090898D] 
RIN0648-AK12 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Amendment  51  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  and 
Amendment  51  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability;  request 

for  comments. 


summary:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  51  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (BSAI)  and  Amendment  51 
to  the  Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (GOA) 
(FMPs).  BSAI  Amendment  51  would 
establish  the  following  allocations  and 
management  measures  for  a  3-year 
period  beginning  in  January  1999. 
Comments  from  the  public  are 
requested. 

dates:  Comments  on  Amendments  51/ 
51  must  be  submitted  on  or  before 
November  16, 1998. 

ADDRESSES:  Comments  on  Amendments 
51/51  should  be  submitted  to  Sue 
Salveson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region,  NMFS,  P.O.  Box  21668, 
Juneau,  AK  99802,  Attn:  Lori  Gravel,  or 
delivered  to  the  Federal  Building,  709 
West  9th  Street,  Jimeau.  AK.  Copies  of 
Amendments  51/51  and  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  prepared  for 
Amendments  51/51  are  available  from 
the  North  Pacific  Fishery  Management 
Council  at  605  West  4th  Ave.,  Room 
306,  Anchorage,  AK  99501,  telephone 
907-271-2809. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lind,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
each  Regional  Fishery  Management 
Council  submit  any  fishery  management 
plan  (FMP)  or  plan  ainendment  it 


prepares  to  NMFS  for  review  and 
approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  that  NMFS,  upon  receiving 
an  FMP  or  amendment,  immediately 
pubUsh  a  document  annoimcing  that  the 
FMP  or  amendment  is  available  for 
pubUc  review  and  comment.  NMFS  will 
consider  the  public  comments  received 
during  the  comment  period  in 
determining  whether  to  approve  the 
FMP  or  amendment. 

BSAI  Amendment  51 

At  its  Jxme  1998  meeting,  the  Council 
voted  7-4  to  adopt  BSAI  Amendment 
51.  This  amendment,  if  approved, 
would  make  three  significant  changes  to 
the  existing  BSAI  inshore/offshore 
pollock  allocation  provisions:  (1)  Four 
percent  of  the  BSAI  pollock  TAG,  after 
subtraction  of  reserves,  would  be  shifted 
to  the  inshore  component  resulting  in  a 
39/61  inshore/offshore  allocation  split; 
(2)  a  portion  of  the  inshore  component 
Bering  Sea  B  season  allocation,  equal  to 
2.5  percent  of  the  BSAI  pollock  TAG 
after  subtraction  of  reserves,  would  be 
set  aside  for  small  catcher  vessels,  and 
would  become  available  on  oir  about 
August  25  of  each  year;  (3)  catcher 
vessels  delivering  to  the  offshore 
component  would  be  prohibited  from 
fishing  inside  the  CVOA  during  the 
B  season  from  September  1  until  the 
inshore  component  is  closed  to  directed 
fishing.  Amendment  51  would  remain 
in  effect  for  the  years  1999  through 
2001. 

At  its  June  1998  meeting,  the  Council 
voted  unanimously  to  adopt  GOA 
Amendment  51.  GOA  Amendment  51,  if 
approved,  would  allocate  100  percent  of 
the  GOA  pollock  TAG  and  90  percent  of 
the  GOA  Pacific  cod  TAG  to  vessels 
catching  pollock  and  Pacific  cod  for 
processing  by  the  inshore  component. 
Ten  percent  of  the  GOA  Pacific  cod  TAG 
would  be  allocated  to  vessels  catching 
Pacific  cod  for  processing  by  the 
offshore  component. 

A  major  concern  identified  during  the 
preliminary  review  of  Amendments  51/ 
51  is  that  the  economic  analysis 
submitted  by  the  Council  does  not 
provide  a  basis  upon  which  to  draw 
unambiguous  conclusions  about  the 
probable  net  economic  benefits  of  the 
competing  alternatives.  Treated  in 
considerable  detail  in  the  doamient,  the 
reasons  for  this  deficiency  pertain  to 
basic  data  limitations  that  make 
conversion  from  gross  to  net  economic 
measures  impossible. 

Completion  of  the  preliminary  review 
with  publication  of  the  notice  of 
availability  (NO A)  for  Amendments  51/ 
51  does  not  mean  that  either  of  these 
two  amendments  will  be  approved. 
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NMFS  invites  ccnnment  on  the 
consistency  of  the  amendments  with  the 
provisions  of  the  Magnuson-Stevens 
Act,  the  national  standards,  and  other 
applicable  laws.  Comments  are 
specifically  requested  on  the  adequacy 
of  the  analysis  to  support  findings  of 
compliance  with  national  standards  2 
(scientific  information),  4  (allocations), 
5  (efficiency),  7  (costs  and  benefits),  8 
(fishing  communities),  and  10  (safety  of 
life  at  sea).  Information  and  analysis 
that  bolster  or  contradict  the 
conclusions  in  any  of  the  supporting 
docimients  are  also  welcome. 

NMFS  will  consider  the  public 
comments  received  during  the  comment 
period  in  determining  whether  to 
approve  Amendments  51/51.  A 


proposed  rule  to  implement 
Amendments  51/51  is  scheduled  to  be 
published  within  15  days  of  this 
document. 

Public  comments  are  being  solicited 
on  the  amendments  through  the  end  of 
the  comment  period  stated  in  this  NOA; 
a  proposed  rule  that  would  implement 
the  amendments  may  be  pubUshed  in 
the  Federal  Register  for  public  comment 
following  NMFS'  evaluation  imder  the 
Magnuson-Stevens  Act  procedures. 
Public  comments  on  the  proposed  rule 
must  be  received  by  the  end  of  the 
comment  period  on  the  amendments  to 
be  considered  in  the  approval/ 
disapproval  decision  on  the 
amendments.  All  comments  received  by 
the  end  of  the  comment  period  on  the 


amendments,  whether  specifically 
directed  to  the  amendments  or  the 
proposed  rule,  will  be  considered  in  the 
approval/disapproval  decision; 
comments  received  after  that  date  will 
not  be  considered  in  the  approval/ 
disapproval  decision  on  the 
amendments.  To  be  considered, 
comments  must  be  received  by  close  of 
business  on  the  last  day  of  the  comment 
period  specified  in  this  NOA;  that  does 
not  mean  postmarked  or  otherwise 
transmitted  by  that  date. 

Dated:  September  10. 1998. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  98-24847  Filed  09-15-98;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

September  11, 1998. 

The  Department  of  Agriculture  has 
submitted  the  following  infonnation 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utiUty  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
hiformation  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  infonnation 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that'such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Rural  Development 

Title:  Rural  Empowerment  Zones  and 
Enterprise  Communities  (Application 
Process  I  > 

OMB  Control  Number:  0570-0026. 

Summary  of  Collection:  The  Taxpayer 
Rehef  Act  of  1997  amended  the  Internal 
Revenue  Code  to  authorize  the 
Secretaries  of  the  Housing  Urban 
Development  (HUD)  and  Department  of 
Agriculture  (USDA)  to  designate, 
respectively,  15  more  urban  and  5  more 
rural  empowerment  zones.  Two  sets  of 
data  are  needed  to  comply  with  the 
statutory  requirements;  application  data 
and  ongoing  reporting  data.  Rural 
Development  (RD)  will  collect 
information  using  several  reports. 

Need  and  Use  of  the  Information:  RD 
will  collect  information  on  poverty  by 
census  tract,  imemployment  and 
economic/social  distress,  overall 
population  by  tract,  and  geographic  data 
as  to  size  and  config\iration  from 
apphcants  as  a  means  of  evaluating  and 
selecting  potential  empowerment  zones 
and  enterprise  communities.  Applying 
for  designation  as  an  empowerment 
zone  or  enterprise  commimity  is  a  one- 
time process. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  75. 

Frequency  of  Responses:  Reporting: 
Other  (One  time). 

Total  Burden  Hours:  3,750. 

Rural  Development 

Title:  Rural  Empowerment  Zones  and 
Enterprise  Communities  (Ongoing 
Reporting  Requirements). 

OMB  Control  Number:  0570-0027. 

Summary  of  Collection:  The  Taxpayer 
Rehef  Act  of  1997  amended  the  Internal 
Revenue  Code  to  authorize  the 
Secretaries  of  the  Housing  Urban 
Development  (HUD)  and  Department  of 
Agriculture  (USDA)  to  designate, 
respectively,  15  more  urban  and  5  more 
rural  empowerment  zones.  Two  sets  of 
data  are  needed  to  comply  with  the 
statutory  requirements;  application  data 
and  ongoing  reporting  data.  Rural 
Development  (RD)  will  collect 
information  using  several  reports. 

Need  and  Use  of  the  Information: 
Once  selected,  the  designees'  progress 
reports  provide  management 
information  for  USDA,  oversight 
information  for  the  Vice  President's 


Community  Empowerment  Board,  and 
status  reporting  for  Congress.  The 
periodic  reviews  also  provide  the  basis 
for  USDA  to  continue  or  revoke  a 
designation  during  the  10-year  Ufe  of 
the  federal  program. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  38. 

Frequency  of  Responses:  Reporting: 
Semi-annually;  Annually. 

Total  Burden  Hours:  761. 

Agricultural  Research  Service 

Title:  Patent  License  AppUcation. 

OMB  Control  Number:  0518-0003. 

Summary  of  Collection:  The  USDA 
Patent  Licensing  Program  grants  patent 
licenses  to  qualified  businesses  and 
individuals  who  wish  to  commercialize 
inventions  arising  from  federally 
supported  researdi.  The  Agricultural 
Research  Service  (ARS)  oversees 
licensing  of  federally  owned  inventions 
which  must  be  done  in  accordance  with 
the  terms,  conditions,  and  procedures 
prescribed  under  37  CFR  Part  404. 
Application  information  must  be 
collected  to  identify  the  business  or 
individual  desiring  the  patent  license 
along  with  a  plan  for  the  development 
and  marketing  of  the  invention  and  a 
description  of  the  applicant's  ability  to 
fulfill  the  plan. 

Need  and  Use  of  the  Information: 
ARS  will  collect  identifying  Information 
on  the  applicant,  identifying 
information  for  the  business,  and  a 
detailed  description  for  development 
and/or  marketing  of  the  invention  using 
form  AD-761.  The  information  collected 
is  used  to  determine  whether  the 
appUcant  has  both  a  complete  and 
sufficient  plan  for  developing  and 
marketing  the  invention  and  the 
necessary  manufacturing,  marketing, 
technical,  and  financial  resources  to 
carry  out  the  submitted  plan. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households:  Not-for-profit  institutions; 
Farms;  Federal  Government;  State,  Local 
or  Tribal  Government. 
Number  of  Respondents:  75. 
Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  225. 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Title:  Guidelines  for  Preparation  of 
Research  Proposal. 
OMB  Control  Number:  0580-0014. 
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Summary  of  Collection:  The  Grain 
Inspection,  Packers  and  Stockyards 
Administration  (GIPSA)  is  responsible 
for  estabUshment  of  grain  standards 
which  accurately  describe  the  quality  of 
grain  being  traded  and  for  the  uniform 
application  of  these  standards  in  a 
nationwide  inspection  system.  This 
authority  is  provided  under  Section  4a 
of  the  U.  S.  Grain  Standards  Act 
(USGSA).  GIPSA  maintains  an  external 
research  program  under  which  research 
scientists  are  invited  to  submit  research 
grant  proposals  which  include  the 
objectives  of  the  proposed  work; 
appUcation  of  the  proposed  work  to  the 
grain  inspection  system;  the  procedures, 
equipment,  personnel,  etc.,  that  will  be 
used  to  reach  the  project  objectives;  the 
cost  of  the  project;  a  schedule  for 
completion;  quaUfications  of  the 
investigator  and  the  grantee 
organization;  and  a  listing  of  all  other 
sources  of  financial  support  for  the 
project  GIPSA  will  collect  information 
from  research  grant  proposals. 

Need  and  Use  of  me  Information: 
GIPSA  collects  information  on  the 
technical  capabilities  of  project 
personnel  and  the  submitting 
organization,  past  experience  of  project 
personnel  and  the  submitting 
organization,  clarity  of  the  proposal, 
technical  feasibility  of  the  solution  to 
the  problem,  ease  of  application  of  the 
solution  to  use  in  the  grain  inspection 
system  and  the  cost  effectiveness  of  the 
research  approach. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government;  Business  or 
other  for-profit;  Not-for-profit 
institutions. 

Number  of  Respondents:  3. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  60. 
Nancy  Sternberg, 

Departmental  Infonnation  Clearance  Officer. 
(FR  Doc.  98-24766  Filed  9-15-98;  8:45  amj 
MLLMQ  CODE  M10-01-M 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Municipal  Interest  Rates  for  the  Fourth 
Quarter  of  1998 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  municipal  interest 
rates  on  advances  from  insured  electric 
loans  for  the  fourth  quarter  of  1998. 

SUMMARY:  The  Rural  Utilities  Service 
hereby  announces  the  interest  rates  for 
advances  on  mimidpal  rate  loans  with 

interest  rate  terms  beginning  during  the      

fourth  calendar  quarter  of  1998.  2019  or  later 


DATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
during  the  period  beginning  October  1, 
1998,  and  ending  December  31,  1998. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Carolyn  Dotson,  Loan  Funds  Control 
Assistant,  U.S.  Department  of 
Agricultiue,  Rural  Utilities  Service, 
Room  0227-S,  Stop  1524, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-1500. 
Telephone:  202-720-1928.  FAX:  202- 
690-2268.  E-mail: 
CDotson@rus.usda.gov. 
SUPPLEMENTARY  INFORMATION:  The  Rural 
Utilities  Service  (RUS)  hereby 
announces  the  interest  rates  on 
advances  made  during  the  fourth 
calendar  quarter  of  1998  for  municipal 
rate  electric  loans.  RUS  regulations  at  7 
CFR  1714.4  state  that  each  advance  of 
funds  on  a  municipal  rate  loan  shall 
bear  interest  at  a  single  rate  for  each 
interest  rate  term.  Pursuant  to  7  CFR 
1714.5,  the  interest  rates  on  these 
advances  are  based  on  indexes 
published  in  the  "Bond  Buyer"  for  the 
four  weeks  prior  to  the  third  Friday  of 
the  last  month  before  the  beginning  of 
the  quarter.  The  rate  for  interest  rate 
terms  of  20  yeara  or  longer  is  the  average 
of  the  20  year  rates  pubUshed  in  the 
Bond  Buyer  in  the  four  weeks  specified 
in  7  CFR  1714.5(d).  The  rate  for  terms 
of  less  than  20  yeara  is  the  average  of  the 
rates  published  in  the  Bond  Buyer  for 
the  same  four  weeks  in  the  table  of 
"Municipal  Market  Data — General 
ObUgation  Yields"  or  the  successor  to 
this  table.  No  interest  rate  may  exceed 
the  interest  rate  for  Water  and  Waste 
Disposal  loans. 

The  table  of  Municipal  Market  Data 
includes  only  rates  for  securities 
maturing  in  1998  and  at  5  year  intervals 
thereafter.  The  rates  pubUshed  by  RUS 
reflect  the  average  rates  for  the  yeara 
shown  in  the  Municipal  Market  Data 
table.  Rates  for  interest  rate  terms 
ending  in  intervening  years  are  a  linear 
interpolation  based  on  average  of  the 
rates  pubUshed  in  the  Bond  Buyer.  AU 
rates  are  adjusted  to  the  nearest  one 
eighth  of  one  percent  (0.125  percent)  as 
required  under  7  CFR  1714.5(a).  The 
market  interest  rate  on  Water  and  Waste 
Disposal  loans  for  this  quarter  is  5.000 
percent. 

In  accordance  with  7  CFR  1714.5,  the 
interest  rates  are  estabUshed  as  shown 
in  the  foUowing  table  for  all  interest  rate 
terms  that  begin  at  any  time  during  the 
fourth  calendar  quarter  of  1998. 


Interest  rate  term  ends  in  (year) 

RUS  rate 

(0.000 

percent) 

2018 

5.000 
5.000 
5.000 
4.875 
4.875 
4.875 
4.750 
4.625 
4.625 
•4.500 
4.375 
4.375 
4.375 
4.2S0 
4.250 
4.250 
4.125 
3.875 
3  750 

2017 

2016 

2015 

2014 

201 3  . 

2012 „.^„ 

2011  _,. 

2010 

2009  . . 

2006 

2007 

2006 _ 

2005 

2004 

2003 . . 

2002 

2001  

2000 

1 999 .....„, 

3.500 

Dated:  September  8, 1998. 
Ouvtopher  A.  McLean, 
Acting  Administrator,  Rural  Utilities  Service. 
IFR  Doc.  98-24765  Filed  9-15-98;  8:45  ami 
BNJJNO  COM  »41»-1S^ 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportimity  to  request 
administrative  review  of  antidumping  or 
coimtervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  pubUcation  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  351.213  of 
the  Department  of  Commerce  (the 
Departaient)  Regulations  (19  CFR 
351.213  (1997)),  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended  of 
investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  the  last  day  of 
September,  interested  parties  may 
request  administrative  review  of  the 
5.000    foUowing  ordera,  findings,  or  suspended 


RUS  rate 

(0.000 

percent) 
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investigations,  with  anniversary  dates  in 
September  for  the  following  periods: 


Antidumping  Duty  Proceedings 

Argentina:  Silicon  Metal.  A-357-803  : 

Canada: 

Steel  Jacks.  A-122-006 

New  Steel  Rail,  Except  Light  Rail.  A-1 22-804 

Germany:  Newspaper  Printing  Presses.  A-428-821  

Japan:  Newspaper  Printing  Presses,  A-588-837 

Taiwan:  Chrome-Plated  Lug  Nuts,  A-583-810 

Ttie  People's  Republic  of  China: 

CDIW  Fittings  &  Glands.  A-570-820 

Freshwater  Crawfish  Tail  Meat,  A-570-848 

Greige  Polyester/Cotton  Printcloth.  A-570-101  . — 

Chrome-Plated  Lug  Nuts,  A-570-608  

Countervailing  Duty  Proceedings 

Canada:  New  Steel  Rail.  Except  Light  Rail.  C-1 22-805 

Suspension  Agreements 

None 


Period 


9/1/97-8/31/98 

9/1/97-8AJ1/98 
9/1/97-8/31/98 
9/1/97-8/31/98 
9/1/97-8/31/98 
9/1/97-8/31/98 

9/1/97-8/31/98 

3/26/97-8/31/98 
9/1/97-8/31/98 
9/1/97-8/31/98 


1/1/97-12/31/97 


In  accordance  with  section  351.213  of 
the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  In 
revisions  to  its  regulations,  the 
Department  changed  its  requirements 
for  requesting  reviews  for  countervailing 
duty  orders.  Pursuant  to  771(9)  of  the 
Act.  an  interested  party  must  specify  the 
individual  producers  or  exporters 
covered  by  the  order  or  suspension 
agreement  for  which  they  are  requesting 
a  review  (Department  of  Commerce 
Regulations,  62  FR  27295.  27494  (May 
19. 1997)).  Therefore,  for  both 
antidumping  and  countervailing  duty 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
coimtervailing  duty  order  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  from  other  suppUers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 


Trade  Administration.  Room  1870.  U.S. 
Department  of  Commerce.  14th  Street  & 
Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230.  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping/Countervailing 
Enforcement,  Attention:  Sheila  Forbes, 
in  room  3065  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
section  351.303(0(l)(i)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidiunping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  September.  If  the 
Department  does  not  receive,  by  the  last 
day  of  September,  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified       •. 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  coimtervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
coimtervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
Mfithdrawal  fi-om  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 


Dated:  August  28. 1998. 
Maria  Harris  Tildon, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  98-24748  Filed  9-15-98;  8:45  am) 

BILUNO  CODE  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-421-701] 

Brass  Sheet  and  Strip  From  the 
Netherlands:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 


SUMMARY:  On  May  11, 1998,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidiunping  duty  order  on  brass 
sheet  and  strip  fi-om  the  Netherlands  (63 
FR  75821).  This  review  covers  sales  to 
the  United  States  by  one  manufacturer/ 
exporter,  Outokumpu  Copper  Strip  B.V. 
(OBV),  and  its  U.S.  affiliate,  Outokumpu 
Copper  (USA),  Inc.,  of  the  subject 
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merchandise  during  the  period  of 
review  (FOR),  August  1, 1996,  through 
July  31, 1997.  We  gave  interested  parties 
an  opportunity  to  comment  on  our 
preliminary  results.  We  have  not 
changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karla  Whalen  or  Lisette  Lach,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement,  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-1386  or  (202)  482- 
6412,  respectively. 

EFFECTIVE  DATE:  September  16, 1998. 
SUPPt.EMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  last  codified  at  19  CFR  Part 
351  (May  19, 1997). 

Scope  of  This  Review 

Imports  covered  by  this  review  are 
brass  sheet  and  strip,  other  than  leaded 
and  tin  brass  sheet  and  strip,  from  the 
Netherlands.  The  chemical  composition 
of  the  products  under  review  is 
currently  defined  in  the  Copper 
Development  Association  (CDA)  200 
Series  or  the  Unified  Numbering  System 
(UNS)  C20000  series.  This  review  does 
not  cover  products  the  chemical 
composition  of  which  are  defined  by 
other  CDA  or  UNS  series.  The  physical 
dimensions  of  the  products  covered  by 
this  review  are  brass  sheet  and  strip  of 
solid  rectangular  cross  section  over 
0.006  inch  (0.15  millimeter)  through 
0.188  inch  (4.8  millimeters)  in  gauge, 
regardless  of  width.  Coiled,  wound-on- 
reels  (traverse- wound),  and  cut-to- 
length  products  are  included.  The 
merchandise  under  review  is  currently 
classifiable  under  items  numbers 
7409.21.00  and  7409.29.20  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  review  is  dispositive. 

Background 

On  August  12, 1988,  the  Department 
published  in  the  Federal  Register  the 


antidumping  duty  order  on  brass  sheet 
and  strip  (BSS)  from  the  Netherlands 
(53  FR  30455).  On  August  4, 1997,  the 
Department  pubUshed  the  notice  of 
"Opportunity  to  Request  Administrative 
Review"  for  the  period  August  1, 1996 
through  July  31, 1997  on  BSS  from  the 
Netherlands  (62  FR  41925). 

On  August  29, 1997,  in  accordance 
with  19  FR  351.213(b).  OBV  filed  a 
letter  requesting  an  administrative 
review  of  its  sales  in  this  p>eriod  of 
review.  On  September  25. 1997.  we 
published  in  the  Federal  Register  a 
notice  of  initiation  of  this  administrative 
review  (62  FR  50292).  On  October  23. 

1997,  petitioners  in  this  proceeding ' 
entered  a  notice  of  appearance  in  this 
administrative  review.  On  May  11, 

1998,  the  Department  published  in  the 
Federal  Register  the  preliminary  results 
of  the  administrative  review  (63  FR 
25,821). 

On  May  18, 1998,  the  petitioners 
requested  that  the  Department  conduct 
a  hearing  on  this  administrative  review. 
On  June  10, 1998.  petitioners  withdrew 
their  request  for  a  hearing  in  this  case 
and  thus  no  hearing  was  held.  On  June 
10, 1998,  petitioners  submitted  their 
comments  on  this  review  and  on  June 
16,  1998,  OBV  submitted  its  response  to 
petitioners  comments.  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

Analysis  of  Comments  Received 

Comment:  Anticipated  Revocation 
Request 

Petitioners  claim  that  OBV's  sales 
response  in  this  review  indicates  that 
OBV  is  likely  to  request  a  revocation  of 
the  order  on  BSS  in  the  near  future. 
Petitioners  base  this  claim  on  the  small 
volume  of  OBV's  sales  during  this 
review  at  a  non-dumping  rate  as 
compared  to  the  large  volume  of  OBV's 
sales  prior  to  the  imposition  of  the 
antidumping  duty  order.  Petitioners 
state  that  during  this  review  OBV  had 
sales  of  roughly  18,000  pounds  in 
contrast  to  exports  of  brass  sheet  and 
strip  to  the  United  States  for  the  four 
calendar  years  preceding  imposition  of 
the  antidumping  duty  order  on  BSS 
which  were  15.6  million  pounds  in 
1984, 15.4  million  pounds  in  1985, 14.9 
million  pounds  in  1986,  and  15.4 
million  pounds  in  1987.  Petitioners 
anticipate  that  OBV  could  base  a 


revocation  request  cm  a  claim  of  the 
absence  of  dumping  on  the  small 
number  of  post-order  sales.  Petitioners 
go  on  to  cite  a  number  of  recent  cases 
in  which  the  Department  declined  to 
revoke  an  order.  Petitioners  ask  the 
Department  to  discuss  how  it  would 
view  this  review  in  regards  to  a  future 
revocation  request  by  OBV. 

In  response  to  this  comment,  OBV 
argues  that  petitioners  comment  is 
irrelevant  to  this  proceeding  and  should 
be  disregarded  by  the  Department  since 
no  party  to  this  review  has  requested 
revocation  of  the  order.  Further, 
respondents  claim  that  all  the  facts 
necessary  to  examine  such  an  issue  are 
not  on  the  record. 

Department's  Position:  While  the 
Department  recognizes  the  information 
provided  by  petitioner  may  be  relevant 
to  a  revocation  determination  under 
section  353.222,  it  is  not  relevant  to  the 
current  proceeding  since  no  party  to  this 
order  has  requested  a  revocation  of  the 
order  on  BSS.  Petitioners  have  also 
stated  that  revocation  is  not  at  issue  in 
this  proceeding. 

Final  Results  of  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margin 
exists  for  the  period  August  1, 1996 
through  July  31. 1997: 


Producer/manufacturer/exporter 

Weighted- 
average 
margin 
(percent) 

Outokumpu  Copper  Strip  B.V. 
(OBV)  

0.00 

'  Hussey  Copper,  Ltd.;  The  Miller  Company;  Clin 
Corporation;  Revere  Copper  Products,  Inc.; 
International  Association  of  Machinists  and 
Aerospace  Workers;  International  Union,  Allied 
Industrial  Workers  of  America  (AFL-dO); 
Mechanics  Educational  Society  of  America  (Local 
56);  and  United  Steelvrorkers  of  America  (AFL- 
aO/CLC). 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage, 
stated  above.  The  Department  v^rill  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service.  Furthermore, 
the  following  deposit  requirements  shall 
be  effective  upon  publication  of  this 
notice  of  final  results  of  review  for  all 
shipments  of  the  subject  merchandise 
&t>m  the  Netherlands  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rates  for  OBV  will  be  the  rate  as  stated 
above;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
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manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  rate  will 
be  16.99  percent,  which  was  the  "all 
others"  rate  as  established  in  the  LTFV 
investigation.  The  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  section  351.402(f)  to  file 
a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presimiption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ( APOs)  of  their 
responsibiUty  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AJPO  in  accordance 
with  19  CFR  351.305  2  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1). 

Dated:  September  4, 1998. 
Joseph  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  98-24746  Filed  9-15-98;  8:45  am] 

ULUNO  CODE  3S10-0&-^ 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-633-815] 

initiation  of  Antidumping  Duty 
Investigation:  Elastic  Rubber  Tape 
From  India 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


'  See  Antidumping  and  Countervailing  Duty 
Proceedings:  Administrative  Protective  Order 
Procedures;  Procedures  for  Imposing  Sanctions  for 
Violation  of  a  ProtecUve  Order  (63  FR  24391,  May 
4. 1998). 


EFFECTIVE  DATE:  September  16, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Matney  or  Cynthia  Thirumalai  at 
(202)  482-1778  and  (202)  482-4087, 
respectively.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

Initiation  of  Investigation 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (1998). 

The  Petition 

On  August  18, 1998,  the  Department 
of  Commerce  (the  Department)  received 
a  petition  filed  in  proper  form  by 
Fulflex,  Inc.,  Elastomer  Technologies 
Group,  Inc.,  and  RM  Engineered 
Products,  Inc.,  collectively  referred  to 
hereinafter  as  "the  petitioners." 
Elastomer  and  RM  are  both  wholly 
owned  subsidiaries  of  M-Tec 
Corporation.  The  petitioners  filed 
supplemental  information  to  the 
petition  on  September  1, 1998. 

In  accordance  with  section  732(b)  of 
the  Act,  the  petitioners  allege  that 
imports  of  elastic  rubber  tape  (ERT) 
fi'om  India  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act,  and  that  such  imports  are 
materially  injuring  an  industry  in  the 
United  States. 

The  Department  finds  that  the 
petitioners  filed  this  petition  on  behalf 
of  the  domestic  industry  because  they 
are  interested  parties  as  defined  in 
section  771(9)(C)  of  the  Act  and  they 
have  demonstrated  that  they  are  the 
only  producers  of  ERT  in  the  United 
States  [see  Determination  of  Industry 
Support  for  the  Petition  section  below). 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  elastic  rubber  tape. 
Elastic  rubber  tape  is  defined  as 
vulcanized,  non-cellular  rubber  strips, 
of  either  natural  or  synthetic  rubber, 
0.006  inches  to  0.100  inches  (0.15  mm 
to  2.54  mm)  in  thickness,  and  Vs-inches 
to  IVb  inches  (3  mm  to  42  mm)  in  width. 
Such  product  is  generally  used  in 
swimwear  and  underwear. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 


Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheading 
4008.21.00.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  under 
investigation  is  dispositive. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioners 
to  insure  the  petition  accurately  reflects 
the  product  for  which  they  are  seeking 
relief.  Moreover,  as  discussed  in  the 
preamble  to  the  new  regulations  (62  FR 
27323),  we  are  setting  aside  a  period  for 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  parties  to  submit  such  comments  by 
September  29, 1998.  Comments  should 
be  addressed  to  Import  Administration's 
Central  Records  Unit  at  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  The  period  of 
.  scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  our  preliminary 
determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
thein  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  accoimt  for 
production  of  the  domestic  like  product. 
The  International  Trade  Commission 
(ITC),  which  is  responsible  for 
determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  While  both  the  Department 
and  the  ITC  must  apply  the  same 
.  statutory  definition  regarding  the 
domestic  like  product  (section  771(10) 
of  the  Act),  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
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Although  this  may  result  in  different 
definitions  of  the  like  product,  such 
differences  do  not  render  the  decision  of 
either  agency  contrary  to  the  law.  ■ 
Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with, 
the  article  subject  to  an  investigation 
under  this  title."  Thus,  the  reference 
point  from  which  the  domestic  like 
product  analysis  begins  is  "the  article 
subject  to  an  investigation,"  i.e.,  the 
class  or  kind  of  merchandise  to  be 
investigated,  which  normally  will  be  the 
scope  as  defined  in  the  petition. 

Tne  domestic  like  product  referred  to 
in  the  petition  is  the  single  domestic 
like  product  defined  in  the  "Scope  of 
Investigation"  section,  above.  The 
Department  has  no  basis  on  the  record 
to  find  this  definition  of  the  domestic 
like  product  to  be  inaccurate.  The 
Department,  therefore,  has  adopted  this 
domestic  like  product  definition. 

In  this  case,  the  Department  has 
determined  that  the  petition  and 
supplemental  information  contained 
adequate  evidence  of  sufficient  industry 
support;  therefore,  polling  was  not 
necessary.  See  Initiation  Checklist, 
dated  September  8, 1998  (public 
document  on  file  in  the  Central  Records 
Unit  of  the  Department  of  Commerce, 
Room  8-099).  Additionally,  no  person 
who  would  qualify  as  an  interested 
party  pursuant  to  section  771(A),  (C), 
(D),  (E)  or  (F)  has  expressed  opposition 
on  the  record  to  the  petition.  To  the  best 
of  the  Department's  knowledge,  the 
producers  who  support  the  petition 
account  for  100  percent  of  the 
production  of  the  domestic  like  product. 
Accordingly,  the  Dejiartment 
determines  that  this  petition  is  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
Act. 

Export  Price  and  Normal  Value 

The  following  is  a  description  of  the 
allegation  of  sales  at  less  than  fair  value 
upon  which  our  decision  to  initiate  this 
investigation  is  based.  Should  the  need 
arise  to  use  any  of  this  information  in 
our  preliminary  or  final  determination 
for  purposes  of  facts  available  under 
section  776  of  the  Act,  we  may  re- 
exainine  the  information  and  revise  the 
margin  calculations,  if  appropriate. 

The  petitioners  identified  Garware  as 
the  only  Indian  exporter  to  the  United 


'  See  Algoma  Steel  Corp.  Ltd.,  v.  United  States, 
688  F.  Supp.  639,  642-44  (CTT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  Therefore  from  Japan:  Final 
Determination:  Rescission  of  Investigation  and 
Partial  Dismissal  of  Petition,  56  FR  32376,  32380- 
81  (July  16, 1991). 


States  of  ERT.  Because  information 
obtained  by  the  petitioners  indicates 
that  most  of  Garware's  U.S.  sales  are 
through  its  affiliated  importer  in  the 
United  States,  the  petitioners  have 
based  U.S.  price  on  constructed  export 
price  (CEP).  For  Garware's  CEP  prices, 
the  petitioners  used  prices  and  offers  for 
sale  to  imaffiliated  purchasers  in  the 
United  States  in  April  and  June  of  1998. 
Because  the  terms  of  Garware's  U.S. 
sales  were  deUvered,  the  petitioners 
calculated  a  net  U.S.  price  by 
subtracting  estimated  costs  for  shipment 
bom  Garware's  factory  in  India  to  the 
port  of  export  using  publicly  available 
information.  In  addition,  the  petitioners 
subtracted  ocean  freight  expenses 
calculated  from  a  Garware  shipping 
document  obtained  by  the  {)etitioners. 
U.S.  import  duties  were  estimated  by 
the  petitioners  using  the  HTSUS 
schedule  and  then  subtracted  from  the 
prices.  The  petitioners  also  subtracted 
amoimts  for  U.S.  merchandise 
processing  fees  and  U.S.  harbor 
maintenance  fees  in  accordance  with 
section  772(c)(2)(A)  of  the  Act.  Based 
upon  their  own  experience,  the 
petitioners  then  subtracted  estimated 
U.S.  inland  freight  costs  from  the  port 
of  importation  to  customers'  delivery 
locations.  Finally,  the  petitioners 
calculated  a  selling  expense  rate  based 
on  an  average  of  the  selling  costs  in  the 
domestic  industry  and  subtracted  this 
amoimt. 

With  respect  to  normal  value  (NV), 
the  petitioners  stated  that  they  believe 
the  volume  of  Indian  home  market  sales 
was  sufficient  to  form  a  basis  for  NV, 
pursuant  to  section  773(a)(l)(C)(ii)  of 
the  Act.  The  petitioners  obtained  gross 
unit  prices  and  offers  for  sale  during  the 
period  contemporaneous  with  the  U.S. 
sales  and  offers  for  sale  for  products 
which  are  either  identical  or  similar  to 
those  sold  to  the  United  States.  Since 
the  home  market  prices  and  offers  for 
sale  were  ex-factory,  the  petitioners 
made  no  adjustment  to  these  prices. 
These  home  market  prices  were  then 
converted  to  U.S.  dollar  prices  using  the 
official  exchange  rate  in  effect  for  the 
month  of  the  comparison  U.S.  sale. 
While  the  petitioners  believe  that 
Garware's  home  m£urket  is  viable,  they 
have  also  made  a  dimiping  analysis 
based  on  constructed  value  (CV)  in 
order  to  show  dumping  is  occurring 
under  either  scenario.  The  petitioners' 
calculations  are  for  the  Garware  ERT 
compound  which  was  sold/offered  for 
sale  in  the  United  States.  To  calculate 
CV,  the  petitioners  relied  on  a  chemical 
analysis  of  Garware's  product  to 
determine  its  composition.  To  value  the 
components  of  Garware's  product,  the 
petitioners  used  Indian  data,  where 


possible.  Where  Indian  data  was  not 
obtainable,  the  petitioners  used  their 
own  costs,  stating  that  the  prices  they 
pay  are  equivalent  to  world-market 
prices.  We  adjusted  the  petitioners' 
calculation  to  reflect  that  products  of 
various  dimensions  but  of  identical 
chemical  composition  have  the  same 
material  usage  per  unit  of  weight.  To 
value  overhead  and  SG&A,  the 
petitioners  used  percentages  bom  the 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Persulfates 
from  the  People's  Republic  of  China,  62 
FR  27222,  27229  (May  19,  1997) 
(Persulfates).  In  Persulfates  the 
Department  derived  the  overhead  and 
SG&A  percentages  from  the  financial 
statement  of  an  Indian  producer  of 
hydrogen  peroxide.  Because  the 
information  in  the  petition  does  not 
indicate  that  the  production  of  hydrogen 
peroxide  closely  resembles  that  of  ERT, 
we  have  not  used  the  overhead  and 
SG&A  rates  bom  Persulfates.  Instead, 
we  have  relied  on  publicly  available 
information  from  the  Reserve  Bank  of 
India  on  the  chemical  industry,  in 
general.  To  derive  a  profit  rate,  the 
petitioners  compared  Garware's  home 
market  prices  to  the  cost  of  production 
of  the  product  sold. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  ERT  from  India  are 
being,  or  are  likely  to  be,  sold  at  less 
than  fair  value.  Based  on  a  comparison 
of  CEP  to  home  market  prices,  the 
petitioners  calculated  dumping  margins 
range  from  49.43  to  66.51  percent.  T^ie 
estimated  dumping  margins  based  on  a 
comparison  between  the  CV  of 
Gfirware's  product  and  CEP  range  from 
28.93  to  43.66  percent. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petition  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  and 
is  threatened  with  material  injury,  by 
reason  of  the  imports  of  the  subject 
merchandise  sold  at  less  than  NV.  The 
petitioners  explained  that  the  industry's 
injured  condition  is  evident  in  the 
declining  trends  in  net  operating  profits 
and  income,  net  sales  volumes  and 
values,  profit  to  sales  ratios,  and 
capacity  utilization.  The  allegations  of 
injury  and  causation  are  supported  by 
relevant  evidence  including  U.S.     . 
Customs  import  data,  lost  sales,  and 
pricing  information.  The  Department 
assessed  the  allegations  and  supporting 
evidence  regarding  material  injury  and 
causation  and  determined  that  these 
allegations  are  supported  by  accurate 
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and  adequate  evidence  and  meet  the 
statutory  requirements  for  initiation.  See 
Initiation  Checklist,  dated  September  8, 
1998  (pubUc  docimient  on  file  in  the 
Central  Records  Unit  of  the  Department 
of  Commerce,  Room  B-099). 

Allegation  of  Critical  Circumstances 

The  petitioners  have  alleged  that 
critical  circvunstances  exist.  To  support 
their  allegation,  the  petitioners  have 
provided  evidence  in  the  petition  of  a 
trend  of  increasing  imports  recently  and 
the  potential  for  even  greater  increases 
in  the  near  future.  The  petitioners  also 
provided  evidence  suggesting  the 
person  by  whom,  or  for  whose  account, 
ERT  is  imported  knew  or  should  have 
known  that  the  merchandise  was  being 
sold  at  less  than  fair  value  and  that  there 
was  likely  to  be  material  injury  as  a 
result.  In  taking  into  consideration  the 
foregoing,  we  find  that  the  petitioners 
have  alleged  the  elements  of  critical 
circumstances  and  supported  it  with 
reasonably  available  information.  We, 
therefore,  will  investigate  this  matter 
further. 

Initiation  of  Antidumping  Investigation 

Based  upon  our  examination  of  the 
petition,  we  have  found  that  the  petition 
meets  the  requirements  of  section  732  of 
the  Act.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  ERT  fi-om 
India  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  Unless  this  deadline  is  extended, 
we  will  make  our  preliminary 
determination  by  January  26, 1999. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
government  of  Incfia.  We  will  attempt  to 
provide  a  copy  of  the  public  version  of 
the  petition  to  the  exporter  named  in  the 
petition. 

International  Tmde  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  October  2, 
1998,  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury  by 
reason  of  imports  of  ERT  from  India.  A 
negative  ITC  determination  will  result 
in  the  investigation  being  terminated; 
otherwise,  this  investigation  will 


proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
sections  732(d)  and  777(i)  of  the  Act. 

Dated:  September  8, 1998. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-24750  Filed  9-15-98;  8:45  am) 
MLUNO  CODE  3S1(M>S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-423-602] 

Industrial  Phosphoric  Acid  From 
Belgium;  Extension  of  Time  Limit  for 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Extension  of  time  limit  for  final 
results  of  antidumping  duty 
administrative  review  of  industrial 
phosphoric  acid  from  Belgium. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  final  results  of  the 
antidumping  duty  administrative  review 
of  the  antidimiping  order  on  industrial 
phosphoric  acid  fi'om  Belgium.  This 
review  covers  1  producer/exporter  of 
industrial  phosphoric  acid.  The  period 
of  review  is  August  1, 1996  through  July 
31, 1997. 

EFFECTIVE  DATE:  September  16, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner,  AD/ 
CVD  Enforcement  Group  11,  Office  4, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230,  telephone  (202)  482-4195  or 
482-3814,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930  ("the 
Act")  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  references  to  the 
provisions  codified  at  19  CFR  Part 
351.101,  et  seq.  (62  FR  27296— May  19, 
1997). 

Extension  of  Preliminary  Results 

The  Department  initiated  this 
administrative  review  on  September  25, 


1997  (62  FR  50292).  Under  section 
751(a)(3)(A)  of  the  Act.  the  Department 
may  extend  the  deadline  for  completion 
of  an  administrative  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit  of  365  days.  Because 
of  the  complexity  of  an  issue  in  this 
case,  it  is  not  practicable  to  complete 
this  review  within  the  statutory  time 
limit  of  365  days.  The  Department, 
therefore,  is  extending  the  time  limit  for 
the  final  results  of  the  aforementioned 
review  to  October  8, 1998.  See 
memorandum  from  Maria  Harris  Tildon 
to  Robert  S.  LaRussa,  which  is  on  file  in 
Room  B-099  at  the  Department's 
headquarters. 

This  extension  of  time  limit  is  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act  and  section  351.213(h)(2)  of  the 
Department's  regulations. 

Dated:  September  8, 1998. 
Maria  Harris  Tildon, 

Acting  Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  D. 
[FR  Doc.  98-24747  Filed  9-15-98;  8:45  am) 

BILUNQ  COOE  3S10-OS-M  


DEPARTMErn-  OF  COMMERCE 

International  Trade  Administration 
[A-122-«14] 

Pure  Magnesium  From  Canada;  Notice 
of  Extension  of  Time  Limit  for 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  e^^ension  of  time 
limit. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
results  of  the  fifth  review  of  the 
antidumping  duty  order  on  pure 
magnesiiun  from  Canada.  The  period  of 
review  is  August  1, 1996  through  July 
31. 1997.  This  extension  is  made 
pursuant  to  Section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended  by  the 
Uruguay  Roimd  Agreements  Act. 
EFFECTIVE  DATE:  September  16, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Zak 
Smith,  Office  1,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-0189. 

SUPPLEMENTAL  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  original  time  limit 
mandated  by  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended  (i.e.. 
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September  9, 1998),  the  Department  of 
Conmierce  is  extending  the  time  limit 
for  completion  of  the  final  results  to  not 
later  than  November  9, 1998.  See 
September  4, 1998  Memorandum  from 
Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  Richard  W.  Moreland  to 
Acting  Assistant  Secretary  for  Import 
Administration  Joseph  A.  Spetrini  on 
file  in  the  public  file  of  the  Central 
Records  Unit,  B-099  of  the  Department. 
This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Act  (19  U.S.C.  1675 
(a)(1))  and  19  CFR  section  351.213. 

Dated:  September  4, 1998. 

Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement. 

[FR  Doc.  98-24745  Filed  9-15-98;  8:45  am) 

BILUNG  COOE  3S1(M>&-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-533-8161 

Notice  of  Initiation  of  Countervailing 
Duty  Investigation:  Elastic  Rubt)er 
Tape  from  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  16, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Hansen  or  Javier  Barrientos  at 
(202) 482-1276  and  (202)  482-4207, 
respectively,  Import  Administration, 
U.S.  Department  of  Commerce,  Room 
1870, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Initiation  of  Investigation 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amenchnents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (1998). 

The  Petition 

On  August  18, 1998,  the  Department 
of  Commerce  (the  Department)  received 
a  petition  filed  in  proper  form  by  or  on . 
behalf  of  Fulflex,  Inc.,  Elastomer 
Technologies  Group,  Inc.  (Elastomer), 
and  RM  Engineered  Products,  Inc.  (RM) 
(collectively  referred  to  hereinafter  as 
"the  petitioners").  Elastomer  and  RM 
are  both  wholly  owned  subsidiaries  of 


M-Tec  Corporation.  A  supplement  to  the 
petition  was  filed  on  September  1, 1998. 

In  accordance  with  section  702(b)(1) 
of  the  Act,  the  petitioners  allege  that 
manufacturers,  producers,  or  exporters 
of  the  subject  merchandise  in  India 
receive  coimtervailable  subsidies  within 
the  meaning  of  section  701  of  the  Act, 
and  that  such  imports  are  materially 
injuring  an  industry  in  the  United 
States.  The  petitioners  estimate  the 
countervailing  duty  rate  for  Garware  to 
be  50  percent.  Th\s  figure  is  based  on 
the  findings  of  the  EU  in  its  Imposition 
of  Provisional  Coimtervailing  Duty  on 
Imports  of  Certain  Broad  Spectrum 
Antibiotics  Originating  in  Lidia  (OJ  L 
166/17,  Commission  Regulation  (EC) 
No.  1204/98,  June  11,  1998)  and  the 
Department's  determination  in  Certain 
Iron-Metal  Castings  fit}m  India: 
Preliminary  Results  of  Coimtervailing 
Duty  Administrative  Review  (63  FR 
37534,  July  13,  1998). 

The  petitioners  state  that  they  have 
standing  to  file  the  petition  because  they 
are  interested  parties,  as  defined  under 
sections  771{9)(C)  and  (D)  of  the  Act, 
and  they  have  demonstrated  that  they 
are  the  only  producers  of  ERT  in  the 
United  States  (see  "Determination  of 
Industry  Support  for  the  Petition" 
section  below). 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  elastic  rubber  tape. 
Elastic  rubber  tape  is  defined  as 
vulcanized,  non-cellular  rubber  strips, 
of  either  natural  or  synthetic  rubber, 
0.006  inches  to  0.100  inches  (0.15  mm 
to  2.54  mm)  in  thickness,  and  Vs  inches 
to  1V8  inches  (3  mm  to  42  mm)  in  width. 
Such  product  is  generally  used  in 
swimwear  and  imderwear. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at  subheading 
4008.21.00.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  under 
investigation  is  dispositive. 

During  our  review  of  the  petition,  we 
discussed  scope  with  the  petitioners  to 
insure  that  the  scope  in  the  petitions 
accurately  reflects  the  product  for  which 
they  are  seeking  relief.  Moreover,  as 
discussed  in  the  preamble  to  our 
regulations  (62  FR  27323),  we  are  setting 
aside  a  period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  by  September 
29, 1998.  Conmients  should  he        ' 
addressed  to  Fmport  Administration's 
Central  Records  Unit  at  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 


and  Constitution  Avenue,  NW., 
Washington.  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  us  with  ample  opportunity  to 
consider  all  comments  and  consult  with 
parties  prior  to  the  issuance  of  our 
preliminary  determinations. 

Consultations 

Piusuant  to  section  702(b)(4)(A)(ii)  of 
the  Act,  the  Department  invited 
representatives  of  the  Government  of 
India  (GOI)  for  consultations  with 
respect  to  the  petition.  On  September  1, 
1998,  the  GOI  submitted  written 
comments  regarding  the  programs 
alleged  in  the  petition.  Consultations 
were  held  on  September  4, 1998.  See 
memorandum  to  the  file  regarding  the 
consultations  with  the  GOI,  dated 
September  4, 1998  (public  dociunent  on 
file  in  the  Central  Records  Unit  of  the 
Department  of  Commerce,  Room  B- 
099). 

Determination  of  Industry  Support  for 
the  Petition 

Section  702(b)(1)  of  the  Act  requires 
that  a  petition  l>e  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  Uke  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  account  for 
production  of  the  domestic  like  product. 
The  International  Trade  Commission 
(ITC),  which  is  responsible  for 
determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  While  both  the  Department 
and  the  ITC  must  apply  the  same 
statutory  definition  of  domestic  like 
product  (section  771(10)  of  the  Act), 
they  do  so  for  different  purposes  and 
pursuant  to  separate  and  distinct 
authority.  In  addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
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render  the  decision  of  either  agency 
contrary  to  the  law. ' 

Section  771(10)  of  the  Act  defines 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"die  article  subject  to  an  investigation." 
I.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

The  domestic  like  product  referred  to 
in  the  petition  is  the  single  domestic 
like  product  defined  in  the  "Scope  of 
Investigation"  section,  above.  The 
Department  has  no  basis  on  the  record 
to  find  the  petition's  definition  of  the 
domestic  Uke  product  to  be  inaccurate. 
The  Department  has  therefore  adopted 
the  domestic  like  product  definition  set 
forth  in  the  petition. 

In  this  case,  the  Department  has 
determined  that  the  petition  and 
supplemental  information  contained 
adequate  evidence  of  sufficient  industry 
support  and,  therefore,  polling  is 
unnecessary.  See  the  Initiation  Checklist 
prepared  for  this  case,  dated  September 
8, 1998  (public  documents  on  file  in  the 
Central  Records  Unit  of  the  Department 
of  Commerce,  Room  B-099).  The 
petitioners  established  industry  support 
representing  100  percent  of  total 
production  of  the  domestic  like  product. 

Additionally,  no  person  who  would 
qualify  as  an  interested  party  pursuant 
to  sections  771(9)(A)(B)(C)(D)(E)  or  (F) 
has  expressed  opposition  on  the  record 
to  the  petition.  Therefore,  to  the  best  of 
the  Department's  knowledge,  the 
producers  who  support  this  petition 
accoimt  for  100  percent  of  the 
production  of  the  domestic  like  product 
produced  by  the  portion  of  the  industry 
expressing  an  opinion  regarding  the 
petition.  Accordingly,  the  E)epartment 
determines  that  this  petition  is  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  702(b)(1)  of  the 
Act 

Injury  Test 

Because  India  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  701(a)(2)  applies  to  this 
investigation.  Accordingly,  the  U.S. 
International  Trade  Commission  (ITC) 
must  determine  whether  imports  of  the 


'  See  Algpma  Steel  Corp.,  Ltd.  v.  United  States, 
688  F.  Supp.  639,  642-14  (CXT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Class  Therefor  from  Japan:  Final 
Determination;  Rescission  of  Investigation  and 
Partial  Dismissal  of  Petition.  56  FR  32376.  32380- 
81  (July  16.  1991). 


subject  merchandise  from  India 
materiedly  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petition  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  and 
is  threatened  with  material  injury,  by 
reason  of  the  subsidized  imports  of  the 
subject  merchandise  from  India.  The 
petitioners  explain  that  the  industry's 
injured  condition  is  evident  in  the 
declining  trends  in  net  operating  profits 
and  income,  net  sales  volumes  and 
values,  profit  to  sales  ratios,  and 
capacity  utilization.  The  allegations  of 
injury  and  causation  are  supported  by 
relevant  evidence  including  U.S. 
Customs  import  data,  lost  sales,  and 
pricing  information.  The  Department 
assessed  the  allegations  and  supporting 
evidence  regarding  material  injury  and 
causation,  and  it  determined  that  these 
allegations  are  sufficiently  supported  by 
accurate  and  adequate  evidence  and 
meet  the  statutory  requirements  for 
initiation  (see  Attachment  2  to  the 
September  8, 1998,  Initiation  Checklist 
entitled  "Analysis  of  Allegations  and 
Evidence  of  Material  Injury  and 
Causation"). 

Allegation  of  Critical  Circumstances 

The  petitioners  allege  that  critical 
circiunstances  exist  with  respect  to 
imports  of  ERT  from  India.  To  support 
this  allegation,  the  petitioners  have 
provided  evidence  in  the  petition  of  a 
trend  of  increasing  imports  recently  and 
the  potential  for  even  greater  increases 
in  the  near  future.  The  petitioners  also 
have  asserted  that  the  alleged  subsidies 
are  inconsistent  with  the  Subsidies 
Agreement,  based  on  the  fact  that  both 
the  Department  and  the  European  Union 
have  determined  several  of  the  alleged 
subsidies  to  be  countervailable  export  or 
import  substitution  subsidies  in  other 
countervailing  duty  proceedings.  In 
taking  into  consideration  the  foregoing, 
we  find  that  petitioners  have  alleged  the 
elements  of  critical  circumstances  emd 
supported  it  with  reasonably  available 
information.  We,  therefore,  will 
investigate  this  matter  further. 

Initiation  of  Countervailing  Duty 
Investigation 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  coxmtervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
imder  section  701(a),  and  (2)  is 
accompanied  by  information  reasonably 


available  to  the  petitioners  supporting 
the  allegations. 

The  Department  has  examined  the 
petition  on  elastic  rubber  tape  (ERT) 
bova  India  and  found  that  it  complies 
with  the  requirements  of  section  702(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  702(b)  of  the  Act,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  ERT  from  India  receive  subsidies.  See 
the  September  8, 1998,  Initiation 
Checklist  regarding  the  initiation  of  this 
investigation.  We  will  make  our 
preliminary  determination  by  November 
12, 1998,  imless  this  deadline  is 
extended. 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided  subsidies  to 
producers  and  exporters  of  the  subject 
merchandise  in  India: 

1.  Passbook/Duty  Entitlement 
Passbook  Schemes. 

2.  Export  Promotion  Capital  Goods 
Scheme. 

3.  Export  Processing  Zones/Export 
Oriented  Units  Programs. 

4.  Income  Tax  Exemption  Scheme. 

5.  Pre-Shipment  Export  Financing. 

6.  Post-Shipment  Export  Financing. 

7.  Import  Mechanism  (Sale  of  Import 
Licenses). 

8.  Exemption  of  the  Interest  Tax  on 
Export  Credits. 

9.  Rediscoimting  of  Export  Bills 
Abroad. 

10.  Programs  Operated  by  the  Small 
Industries  Development  Bank  of  India. 

11.  Special  Imprest  Licenses. 

12.  Market  Development  Assistance. 

13.  Special  Benefits  to  Export  and 
Trading  Houses  and  Super  Star  Trading 
Houses. 

14.  Duty  Drawback  on  Excise  Taxes. 

15.  Pre-Shipment  Export  Financing  in 
Foreign  Currency. 

We  are  not  including  in  our 
investigation  the  following  program 
alleged  to  be  benefitting  producers  and 
exporters  of  the  subject  merchandise  in 
India: 

Location  Grants 

The  petitioners  alleged  that  Garware 
may  have  received  grants  during  the  POI 
for  having  located  its  facilities  in  the 
"Maharashtra  Industrial  Zone."  The 
petitioners  did  not  provide  any 
additional  information  such  as  the  name 
of  a  particidar  program,  the  government 
agency  administering  the  program,  the 
eUgibiUty  requirements,  or  the  specific 
manner  in  which  benefits  are  provided. 

We  are  not  including  this  alleged 
subsidy  in  our  investigation  because  the 
petitioners  have  not  provided  sufficient 
information.  While  the  petitioners  have 
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asserted  that  Garware  received 
government  grants  due  to  its  location  in 
an  industrial  zone,  they  have  provided 
no  factual  information  regarding  a 
specific  program  imder  which  these 
alleged  grants  may  have  been  provided. 
Furthermore,  the  petitioners  have  not 
provided  evidence  that  companies 
located  in  "industrial  zones"  are  eUgible 
for  certain  benefits.  (We  note  that  we  are 
including  in  our  investigation  Export 
Processing  Zones,  Falta  Free  Trade 
Zones  and  Other  Free  Trade  Zones.) 
Given  the  lack  of  information  regarding 
this  allegation,  we  are  not  including  it 
in  our  investigation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  vtrith  section 
702(b)(4)(A)(i)  of  the  Act,  copies  of  the 
public  version  of  the  petition  have  been 
provided  to  the  representatives  of  the 
Government  of  India.  We  will  attempt  to 
provide  copies  of  the  public  version  of 
the  petition  to  all  the  exporters  named 
in  the  petition,  as  provided  for  under 
section  351.203(c)(2)  of  our  regulations. 

ITC  Notification 

Pursuant  to  section  702(d)  of  the  Act, 
we  have  notified  the  ITC  of  this 
initiation. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  October  2, 
1998,  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  imports  of  ERT  fit)m  India.  A 
negative  ITC  determination  will  result 
in  the  investigation  being  terminated; 
otherwise,  the  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
sections  702(c)  and  777(i)  of  the  Act. 

Dated:  September  8, 1998. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  98-24749  Filed  9-15-98;  8:45  am] 

BILUNQ  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Weather  Service 
Modernization  and  Associated 
Restructuring 

agency:  National  Weather  Service 
(NWS),  NOAA,  Commerce. 

ACTION:  Notice  and  opportimity  for' 
public  comment. 


SUMMARY:  The  NWS  is  publishing 
proposed  certifications  for  the 
consoUdation,  automation,  and  closure 
of  the  Huntsville,  Alabama  Weather 
Service  Office  (WSO)  which  would  be 
automated  at  FAA  Weather  Observation 
Service  Level  B  and  have  its  services 
consolidated  into  the  future 
Birmingham,  Alabama  Weather  Forecast 
Office  (WFO). 

In  accordance  v>ath  Pub.  L.  102-567, 
the  public  vdll  have  60-days  in  which 
to  comment  on  these  proposed 
consolidation,  automation,  and  closure 
certifications. 

DATES:  Comments  are  requested  by 
November  16, 1998. 
ADDRESSES:  Request  for  copies  of  the 
proposed  consolidation,  automation  and 
closure  package  should  be  sent  to  Tom 
Beaver,  Room  11426, 1325  East-West 
Highway,  Silver  Spring,  MD  20910, 
telephone  301-713-0300.  All  comments 
should  be  sent  to  Tom  Beaver  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Beaver  at  301-713-0300. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  706  of  Pub.  L. 
102-567,  the  Secretary  of  Commerce 
must  certify  that  this  consoUdation, 
automation,  and  closure  will  not  result 
in  a  degradation  of  service  to  the 
affected  area  of  responsibility  and  must 
publish  the  proposed  consolidation, 
automation,  and  closure  certifications  in 
the  FR.  The  documentation  supporting 
these  proposed  certifications  includes 
the  foUowing: 

(1)  A  draft  memorandum  by  the 
meteorologist-in-charge  recommending 
the  certification,  the  final  of  which  will 
be  endorsed  by  the  Regional  Director 
and  the  Assistant  Administrator  of  the 
NWS  if  appropriate,  after  consideration 
of  public  comments  and  completion  of 
consultation  with  the  Modernization 
Transition  Committee  (the  Committee); 

(2)  A  description  of  local  weather 
characteristics  and  weather-related 
concerns  which  affect  the  weather 
services  provided  within  the  service 
area; 

(3)  A  comparison  of  the  services 
provided  within  the  service  area  and  the 
services  to  be  provided  after  such 
action; 

(4)  A  description  of  any  recent  or 
expected  modernization  of  NWS 
operation  which  will  enhance  services 
in  the  service  area; 

(5)  An  identification  of  any  area 
within  the  affected  service  area  which 
would  not  receive  coverage  (at  an 
elevation  of  10,000  feet)  by  the  next 
generation  weather  radar  network; 

(6)  Evidence,  based  upon  operational 
demonstration  of  modernized  NWS 


operations,  which  was  considered  in 
reaching  the  conclusion  that  no 
degradation  in  service  would  result 
from  such  action  including  the  WSR- 
88D  Radar  Commissioning  Report,  User 
Confirmation  of  Services  Report,  and 
the  Decommissioning  Readiness  Report: 

(7)  Evidence,  based  upon  operational 
demonstration  of  modernized  NWS 
operations,  which  was  considered  in 
reaching  the  conclusion  that  no 
degradation  in  service  will  result  from 
such  action  including  the  ASOS 
Commissioning  Report;  series  of  three 
letters  between  NWS  and  FAA 
confirming  that  weather  services  will 
continue  in  full  compliance  with 
apphcable  flight  aviation  rules  after 
ASOS  commissioning;  Surface  Aviation 
Observation  Transition  Cheddist 
documenting  transfer  of  augmentation 
and  backup  responsibiUty  from  NWS  to 
FAA;  successful  resolution  of  ASOS 
user  confirmation  of  services 
complaints;  and  an  in-place 
supplementary  data  program  at  the 
responsible  WFO; 

(8)  Warning  and  forecast  verification 
statistics  for  pre-modemized  and 
modernized  services  which  were 
utilized  in  determining  that  services 
have  not  been  degraded; 

(9)  An  Air  Safety  Appraisal  for  offices 
which  are  located  on  an  airport;  and 

(10)  A  letter  appointing  the  liaison 
officer. 

These  proposed  certifications  do  not 
include  any  report  of  the  Committee 
which  could  be  submitted  in  accordance 
vfith  sections  706(b)(6)  and  707(c)  of 
Pub.  L.  102-567.  In  December  1995  the 
Committee  decided  that,  in  general,  they 
would  forego  the  optional  consultation 
on  proposed  certifications.  Instead,  the 
Committee  would  just  review 
certifications  after  the  pubfic  comment 
period  has  closed  so  their  consultation 
would  be  with  the  benefit  of  public- 
comments  that  had  been  submitted. 

This  notice  does  not  include  the 
complete  certification  package  because 
it  is  too  voluminous  to  publish.  Copies 
of  the  certification  package  and 
supporting  documentation  can  be 
obtained  through  the  contact  listed 
above. 

Once  all  public  comments  have  been 
received  and  considered,  the  NWS  vnll 
complete  consultation  with  the 
Committee  and  determine  whether  to 
proceed  with  the  final  certification.  At 
the  June  25, 1997  MTC  meeting  the 
Committee  stated  that  its  endorsement 
of  certifications  is  "subject  to  the 
following  qualifications: 

(1)  The  number  of  trained  staff  in  each 
modernized  field  office  meets  staffing 
requirements  as  established  by  the 
modernization  criteria  and  documented 
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in  the  National  Implementation  Plan 
and  the  Human  Resources  Plan  (WBS 
1100).  Delays  in  training  or  failure  to  fill 
required  positions  will  increase  the  risk 
of  degradation  oLservice; 

(2)  The  availability  of  operational 
systems  in  each  modernized  field  office 
meets  requirements  as  established  by 
the  modernization  criteria  and 
documented  in  the  System 
Commissioning  and  Support  Function 
Demonstration  Plans;  and 

(3)  The  operational  and 
administrative  infrastructures  and 
technical  development  needed  to 
support  the  modernized  field  offices  be 
maintained  as  required  by  the 
modernization  plan."  These 
qualifications  have  been  met  for  the 
above  proposed  certifications.  If  a 
decision  to  certify  is  made,  the  Secretary 
of  Commerce  must  publish  final 
certifications  in  the  FR  and  transmit  the 
certifications  to  the  appropriate 
Congressional  committees  prior'to 
consolidating,  automating,  and  closing 
this  office. 

Dated:  September  11, 1998. 
John  I.  Kelly.  Jr., 

Assistant  Administrotor  for  Weather  Services. 
IFR  Doc.  98-24798  Filed  9-15-98;  8:45  am] 
BILUNQ  CODE  3510-12-M 


DEPARTMENT  OF  DEFENSE 

Office  of  tfie  Secretary 

Renewal  of  the  Ballistic  Missile 
Defense  Advisory  Committee 

action:  Notice. 

SUMMARY:  The  Ballistic  Missile  Defense 
Advisory  Committee  (BMDAC)  has  been 
renewed  in  consonance  with  the  public 
interest,  and  in  accordance  with  the 
provisions  of  Pub.  L.  92—463,  the 
"Federal  Advisory  Committee  Act." 

The  BMDAC  provides  the  Director, 
Ballistic  Missile  Defense  Organization 
and  the  Secretary  of  Defense  with 
advice  and  insights  into  the  ballistic 
missile  defense  program,  and  makes 
recommendations  on  the  program 
emphasis,  schedule  and  content.  The 
BMDAC  assesses  all  matters  relating  to 
acquisition  system  development,  and 
technology  for  defense  against  ballistic 
missile  threat. 

The  Committee  will  continue  to  be 
composed  of  15-20  leaders  from 
government  and  the  private  sector  who 
are  recognized  authorities  in  defense 
policy,  acquisition  and  technical  areas 
related  to  the  ballistic  missile  defense 
progreim.  Efforts  will  be  made  to  ensure 
that  there  is  a  fairly  balanced 
membership  in  terms  of  the  functions  to 


be  performed  and  the  interest  groups 
represented. 

DATES:  August  17, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  contact  LTC  Bailey,  Assistant 
Chief  of  Staff,  on  697-3527. 

Dated:  September  10, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  98-24787  Filed  9-15-98;  8:45  am) 
HLUNG  CODE  S00O-O4-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Notice  of  Tuition  Waiver 

On  August  13, 1998,  the  Acting 
Assistant  Secretary  of  Defense  (FMP) 
signed  a  memorandum  that  extends 
through  School  year  1998-99,  two  class 
tuition  waivers  in  certain  DoD 
Dependent  Schools  that  expired  at  the 
end  of  the  SY  1997-98.  The  August  13 
memorandum  extends  the  tuition 
waiver  signed  on  February  14, 1995,  by 
the  Assistant  Secretary  of  Defense 
(Force  Management  Policy  (ASD(FMP)) 
waiving  tuition  on  a  space-available 
basis  for  the  enrollment  of  the  class  of 
dependents  of  active  diplomatic, 
defense  attache,  and  military  liaison 
personnel  fitim  Newly  Independent 
States  of  the  former  Soviet  Union.  The 
August  13  memorandum  also  extends 
the  class  tuition  waiver  signed  by  the 
ASD(FMP)  on  Jime  9, 1995,  for  the 
enrollment  on  a  space-available  basis,  in 
the  SHAPE  International  School  and  the 
Brussels  American  School  of  children  of 
diplomatic  and  defense  liaison 
personnel  participating  in  the 
Partnership  for  Peace  (PfP)  program. 
The  August  13  Memorandum  broadens 
the  PfP  class  waiver  to  include  the 
dependents  of  military  and  diplomatic 
personnel  participating  in  the  PfP 
program  in  Naples,  Italy;  London, 
United  Kingdom;  and  Brunssum,  the 
Netherlands. 

Supplementary  Information:  Copies  of 
DoD  Directive  1342.13,  "Eligibility 
Requirements  for  Education  of  Minor 
Dependents  in  Overseas  Areas,"  dated 
July  2, 1982,  are  available,  at  cost,  from 
the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  Questions  can  be 
addressed  to  the  Department  of  Defense 
Education  Activity,  Attention:  Dr.  Jerald 
E.  Bloom,  4040  North  Fairfax  Drive, 
ArUngton,  VA  22203-1635. 


Dated:  September  9, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  98-24784  Filed  9-15-98;  8:45  am] 
BILUNQ  CODE  SOOIMM-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92^63,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  October  6, 1998;  October 
13, 1998;  October  20, 1998;  and  October 
27, 1998,  at  10:00  a.m.  in  Room  A105, 
Tie  Nash  Building,  1400  Key 
Boulevard,  Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  September  9, 1998. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  98-24783  Filed  9-15-98;  8:45  ami 
BILUNQ  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Defense  Rnance  and  Accounting 
Service 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  De£ense  Finance  and 

Accounting  Service,  DoD. 

ACTION:  Notice  of  a  system  of  records. 

SUMMARY:  The  Defense  Finance  and 
Accounting  Service  proposes  to  add  a 
system  of  records  notice  to  its  inventory 
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of  record  systems  subject  to  the  Privacy 

Act  of  1974,  (5  U.S.C.  552a),  as 

amended. 

DATES:  This  action  will  be  effective 

without  further  notice  on  October  16, 

1998,  unless  comments  are  received  that 

would  result  in  a  contrary 

determination. 

ADDRESSES:  Defense  Finance  and 

Accounting  Service,  1931  Jefferson 

Davis  Highway,  ATTN:  DFAS/CEE. 

Arlington.  VA  22240-5291. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Pauline  E.  Korpanty  at  (703)  607-3832. 

SUPPLEMENTARY  INFORMATION:  The 

complete  inventory  of  Defense  Finance 

and  Accounting  Service  record  system 

notices  subject  to  the  Privacy  Act  of 

1974  (5  U.S.C.  552a),  as  amended,  have 

been  published  in  the  Federal  Register 

and  are  available  from  the  address 

above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  August 
21, 1998,  to  the  House  Committee  on 
Government  Reform  and  Oversight,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to 
paragraph  4c  of  Appendix  I  to  OMB 
Circular  No.  A-130,  'Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8, 1996,  (61  FR  6427,  February 
20,  1996). 

Dated:  September  9, 1998. 

L.M.  BYNUM, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

T3020 

SYSTEM  NAME: 

Living  Disaster  Recovery  Planning 
System  (LDRPS). 

SYSTEM  LOCATION: 

Defense  Finance  and  Accounting 
Service  Headquarters,  1931  Jefferson 
Davis  Highway,  Arlington,  VA  22240- 
5291. 

Defense  Finance  and  Accounting 
Service-Denver  Center,  6760  East 
Irvington  Place,  Denver,  CO  80279- 
8000. 

Defense  Finance  and  Accounting 
Service-Indianapohs  Center,  8899  East 
56th  Street,  Indianapolis,  IN  46249- 
1460. 

Defense  Finance  and  Accounting 
Service-Columbus  Center,  4280  East  5th 
Avenue,  Building  3,  Columbus,  OH 
43218-2317. 

Defense  Finance  and  Accounting 
Service-Cleveland  Center,  1240  East  9th 
Street,  Cleveland,  OH  44199-2056. 

Defense  Finance  and  Accounting 
Service-Kansas  City  Center,  1500  East 


95th  Street,  Kansas  City,  MO  64197- 
0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  civilian  and  military  individuals 
employed  by  the  Defense  Finance  and 
Accounting  Service;  may  also  include 
civilian  and  military  personnel  of  the 
Department  of  Defense  and  other 
Government  agencies;  may  also  include 
family  members  and  other  emergency 
points-of-contact;  and  contractor 
organizations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  organization(s),  assignment, 
office  and  home  telephone  number(s), 
grade/rank,  military  branch  of  service, 
position  title,  job  series,  disability 
information,  and  emergency  point-of- 
contact  name  and  telephone  numbers. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  DFAS  Regulation  3020.26, 
Corporate  Contingency  Plan;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  provide  DFAS  with  a  standardized 
automated  contingency  planning 
process.  Personal  information  in  the 
system  is  used  to  publish  organizational 
telephone  directories/locators,  recall 
personnel  to  place  of  duty  when 
required,  for  use  in  emergency 
notification,  and  to  perform  relevant 
functions/requirements/actions 
consistent  with  managerial  functions 
during  an  emergency/disaster. 

ROUTME  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  MCLUOtNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  Federal,  state,  or  local 
governments  or  civic  organizations 
during  actual  emergencies,  exercises,  or 
continuity  of  operation  tests  for  the 
purpose  .of  responding  to  emei^gency 
situations. 

.  The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  DFAS 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCtES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  a  computer 
client  server  at  each  location. 


RETRtEVABBJTY: 

Retrieved  by  individual's  name,  by 
organization,  and  by  employee  ID 
(which  is  a  combination  of  individual's 
first  and  last  name). 

SAFEGUARDS: 

As  a  minimum,  records  are  accessed 
by  person(s)  responsible  for  servicing 
and  authorized  to  use  the  record  system 
in  performance  of  their  official  duties 
who  are  properly  screened  and  cleared 
for  need-to-know.  Access  to  the  system 
is  controlled  through  User  Ids  and 
passwords. 

RETENTION  AND  DISPOSAL: 

Records  are  perpetual  because 
individual  records  are  deleted  or  added 
when  the  file  is  updated. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Directory,  Plans  and 
Management,  Defense  Finance  and 
Accounting  Service  Headquarters,  1931 
Jefferson  Davis  Highway,  Arlington,  VA 
22240-5291. 

Director  of  Plans  Directorate,  Defense 
Finance  and  Accoimting  Service-Denver 
Center,  6760  East  Irvington  Place, 
Denver,  CO  80279-8000. 

Director  of  Plans  and  Management 
Directorate,  Defense  Finance  and 
Accounting  Service-Indianapolis  Center, 
8899  East  56th  Street,  IndianapoUs,  IN 
46249-1460. 

Director  of  Plans  and  Management 
Directorate,  Defense  Finance  and 
Accounting  Service-Columbus  Center, 
4280  East  5th  Avenue,  Building  3, 
Columbus,  OH  43218-2317. 

Director  of  Plans  and  Management 
Directorate,  Defense  Finance  and 
Accounting  Service-Cleveland  Center, 
1240  East  9th  Street,  Cleveland,  OH 
44199-2056. 

Director  of  Plans  and  Management 
Office,  Defense  Finance  and  Accounting 
Service-Kansas  City  Center,  1500  East 
95th  Street,  Kansas  Qty,  MO  64197- 
0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Privacy  Act  Officer  at  the  appropriate 
DFAS  location. 

Individual  should  furnish  full  name, 
current  DFAS  organization  element, 
current  work  address,  and  work 
telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  in  this 
system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
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Officer  at  the  appropriate  DFAS 
location. 

Individual  should  furnish  full  name, 
current  DFAS  organization  element, 
current  work  addPess,  and  work 
telephone  number. 

CONTESTING  RECORD  PROCEDURES: 

The  DFAS  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
pubhshed  in  DFAS  Regulation  5400.11- 
R;  32  CFR  part  324;  or  may  be  obtained 
from  the  Privacy  Act  Officer  at  any 
DFAS  Center. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  record 
subject. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  98-24785  Filed  9-15-98;  8:45  am] 
BILUNO  COOe  S00»^O4^ 


DEPARTMENT  OP  DEFENSE 

Defense  Finance^id  Accounting 
Service 

Privacy  Act  oS  1974;  Notice  of  Systems 
of  Records 

AGENCY:  Defense  Finance  and 

Accoimting  Service,  DoD. 

ACTION:  Notice  of  systems  of  records. 

summary:  The  Defense  Finance  and 
Accounting  Service  proposes  to  add 
three  systems  of  records  notices  to  its- 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended. 

DATES:  This  action  will  be  effective 
without  further  notice  on  October  16, 
1998,  imless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Defense  Finance  and 
Accounting  Service,  1931  Jefferson 
Davis  Highway.  ATTN:  DFAS/CEE, 
Arlington,  VA  22240-5291. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pauline  E.  Korpanty  at  (703)  607-3832. 
SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  of  Defense  Finance 
and  Accounting  Service  record  system 
notices  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended,  have 
been  published  in  the  Federal  Register 
and  are  available  from  the  address 
above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  August 
27, 1998,  to  the  House  Committee  on 
Government  Reform  and  Oversight,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 


and  Budget  (OMB)  pursuant  to 
paragraph  4c  of  Appendix  I  to  OMB 
Circular  No.  A-130,  'Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8, 1996,  (61  FR  6427,  February 
20, 1996). 
Dated:  September  9, 1998. 

L.M.BYNUM. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

TSOISa 

SYSTEM  name: 

Military  Pay  Correction  Case  Files. 

SYSTEM  location: 

Defense  Finance  and  Accounting 
Service-Indianapolis  Center.  8899  E. 
56th  Street,  Indianapolis,  IN  46249- 
0001; 

Defense  Finance  and  Accounting 
Service-Cleveland  Center.  1240  East 
Ninth  Street,  Cleveland,  OH  44199- 
2055; 

Defense  Finance  and  Accounting 
Service-Denver  Center,  6760  East 
Irvington  Place,  Denver,  CO  80279- 
5000; 

Defense  Finance  and  Accounting 
Service-Kansas  City  Center,  1500  East 
95th  Street.  Kansas  City,  MO  64197- 
0001. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
system: 

Current  and  former  military  active 
duty  personnel;  military  active  and 
inactive  Reserve  and  National  Guard 
personnel;  retired  military  personnel; 
Academy  cadets;  surviving  dependents 
of  military  personnel  who  have  applied 
for  Wcuver  of  claims  arising  from 
erroneous  payments  of  pay  and 
allowances,  travel,  transpoitation,  and 
relocation  allowances. 

categories  of  records  m  the  system: 

Name;  Social  Security  Nmnber;  grade 
or  rank;  date  of  birth;  application; 
beneficiary  information;  names  and 
addresses  of  dependents;  cash  payment 
records;  check  number;  financial 
returns;  military  pay  and  allowances 
vouchers;  collection  vouchers;  travel, 
orders  and  vouchers;  record  of  travel 
payments;  public  vouchers;  certificates; 
pay  adjustment  authorization;  active 
duty,  reserve,  and  retired  military  pay 
records;  leave  and  earnings  statements; 
statement  of  service;  promotion  and 
performance  of  hazardous  duty 
information;  individual  pay  account 
records;  pay  accoimt  histories; 
supplemental  wage  and  tax  statement; 
requests,  authorizations,  and  pay  orders 
for  basic  allowance  for  subsistence; 
leave  records;  medical  bills  and 


receipts;  discharge  docimients; 
preceding  civilian  payrolls;  preceding    -^ 
civilian  earnings,  wage,  and  tax 
statements;  employment  history;  bills  of 
lading;  claims  for  pay  or  other 
entitlements  and  correspondence; 
reports  of  investigation;  income  tax 
information;  social  security  tax 
deductions;  income  tax  returns 
provided  by  individuals  to  support  a 
claim;  allotment  information  (allottee's 
name,  address,  and  amoxmts  paid); 
related  correspondence  about  waiver  or 
remission  of  indebtedness;  information 
about  judicial  proceedings  regarding 
bankruptcy  and  Federal  Housing 
Administration,  United  States  Treasury 
Department,  Internal  Reyenue  Service, 
and  General  Accounting  Office 
inquiries,  copies  of  court  martials  and 
non-judicial  punishment;  application 
for  correction  of  records;  record  of 
disposition;  vouchers  and  supporting 
docimients  that  substantiate 
adjustments  to  pay  accounts;  and  token 
payment  information. 

authority  for  mamtenance  of  the  system: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  1552;  Pub.L.  89- 
508,  Federal  Claims  Collection  Act  of 
1966;  and  Pub.L.  97-365,  Debt 
Collection  Act  of  1982,  as  amended;  and 
E.O.  9397  (SSN). 

purpose(s): 

To  determine  the  proper  payment  due 
based  on  the  correction  of  military 
records.  Correction  of  military  records 
includes  any  correction  of  former 
civilian  entitlements. 

routme  uses  of  records  maintained  in  the 
system,  mcluomo  categories  of  users  and 
the  purposes  of  such  uses: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disdosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Internal  Revenue  Service  and 
the  Social  Security  Administration  for 
the  purposes  of  determining  tax 
liabilities  and  Social  Security 
entitlements  flowing  Qora  corrections  of 
military  pay  and  allowances  or  previous 
civilian  entitlements. 

To  State  imemployment  offices  for  the 
purposes  of  instituting  collection 
procedures  or  other  actions  against  the 
member  if  the  member  was  collecting 
unemployment  compensation. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  DFAS 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


r*n       XT.       t  ^n  /  XkJ^A^^^^f 
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DISCLOSURE  TO  CONSUMER  REPORTINQ 
AGENOES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  'consumer  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act,  14  U.S.C.  1681a(f)  or  the  Federal 
Claims  Collection  Act  of  1966,  31  U.S.C. 
3701(a)(3).  The  purpose  of  the 
disclosure  is  to  aid  in  the  collection  of 
outstanding  debts  owed  to  the  Federal 
Government;  typically,  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  making  these  debts  part  of  their 
credit  records. 

The  disclosure  is  limited  to 
information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  nuimber  (Social  Security 
Number);  the  amount,  status,  and 
history  of  the  claim;  and  the  agency  or 
program  imder  which  the  claim  arose. 

POLICIES  AND  PRACTKES  FOR  ST0RS4G, 
RETRIEVWIO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  computer 
printouts,  and  magnetic  and  microform 
media. 

retrievabiuty: 

Filed  by  name.  Social  Security 
Number,  taxpayer  identification 
number,  or  military  service  number. 

SAFEGUARDS: 

Records  are  accessed  by  the  custodian 
of  the  record  system  and  by  persons 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  security 
file  containers,  cabinets,  or  computers 
in  guarded  buildings. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  6  years  after  the 
final  closing  date.  Destruction  is  by 
shredding,  macerating,  pulping,  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Military  Pay  Director,  Defense 
Finance  and  Accounting  Service- 
Indianapolis  Center,  8899  E.  56th  Street, 
Indianapolis,  IN  46249-0001; 

Military  Pay  Director,  Defense 
Finance  and  Accounting  Service- 
Cleveland  Center,  1240  East  Ninth 
Street,  Cleveland,  OH  44199-2055; 

Military  Pay  Director,  Defense 
Finance  and  Accounting  Service-Denver 
Center,  6760  East  Irvington  Place, 
Denver,  CO  80279-5000; 

Military  Pay  Director,  Defense 
Finance  and  Accounting  Service-Kansas 
City  Center,  1500  East  95th  StieeX, 
Kansas  City,  MO  64197-0001. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Privacy  Act  Officer  at  the  appropriate 
DFAS  Center. 

Individual  should  furnish  full  name. 
Social  Security  Number,  current 
address,  and  telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer  at  the  appropriate  DFAS  Center. 

Individual  should  furnish  full  name. 
Social  Security  Number,  current 
address,  and  telephone  number. 

CONTESTING  RECORD  PROCEDURES: 

The  DFAS  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DFAS  Regulation  5400.11- 
R;  32  CFR  part  324;  or  may  be  obtained 
from  the  Privacy  Act  Officer  at  any 
DFAS  Center. 

RECORD  SOURCE  CATEGORIES: 

Records  are  obtained  itom  the 
individual,  military  finance  and 
accoimting  offices,  other  government 
agencies,  previous  employers, 
automated  systems  interfaces,  source 
documents  (such  as  reports),  credit 
unions,  credit  bureaus,  insurance 
companies,  courts,  and  financial 
institutions. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
T5015b 
SYSTEM  NAME: 

Privacy  Act  Request  Files. 

SYSTEM  LOCATION: 

Defense  Finance  and  Accoimting 
Service  Headquarters,  1931  Jefi^erson 
Davis  Highway,  ArUngton,  VA  22240- 
5291: 

Defense  Finance  and  Accounting 
Service-Indianapolis  Center,  8899  E. 
56th  Street,  Indianapolis,  IN  46249- 
0001; 

Defense  Finance  and  Accounting 
Service-Cleveland  Center.  1240  East 
Ninth  Sti«et.  Cleveland,  OH  44199- 
2055; 

Defense  Finance  and  Accounting 
Service-Denver  Center,  6760  East 
Irvington  Place,  Denver,  CO  80279- 
5000; 

Defense  Finance  and  Accounting 
Service-Kansas  City  Center,  1500  East 
95th  Street.  Kansas  City,  MO  64197- 
0001; and 


Defense  Finance  and  Accounting 
Service-Columbus  Center,  4280  East  5th 
-Avenue,  Building  6,  Columbus,  OH 
43218-2317. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  who  request  access  to, 
information  from,  or  amendment  of 
records  about  themselves  maintained  by 
the  Defense  Finance  and  Accounting 
Service  under  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  as 
amended. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Letters,  memoranda,  legal  opinions, 
messages,  and  miscellaneous  documents 
relating  to  an  individual's  request  for 
access  to.  or  amendment  of.  records 
concerning  that  person,  including  letters 
of  denial,  appeals,  statements  of 
disagreements,  and  related  documents 
accumulated  in  processing  requests 
received  under  the  Privacy  Act  of  1974. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBll: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  552a,  The  Privacy 
Act  of  1974,  as  amended,  as 
implemented  by  DFAS  Regulation 
5400. 11-R;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  record,  process,  and  coordinate 
individual  requests  for  access  to,  or 
amendment  of  personal  records,  and 
appeals  on  denials  of  requests  for  access 
or  amendment  to  personal  records. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  from  this  system  may  be 
provided  to  other  Federal,  state,  and 
local  agencies  when  it  is  necessary  to 
coordinate  responses  or  denials. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  DFAS 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

pouoes  and  practices  for  storing, 
retrievmg,  accessmg,  retaining.  and 
disposing  of  records  m  the  system: 

storage: 

Maintained  in  file  folders,  microfilm, 
and/or  optical  disk  systenos. 

RETRIEVABIUTY: 

Retrieved  by  name  and  Social 
Security  Number. 
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safeguards:  - 

As  a  minimum,  records  are  accessed 
by  person(s]  responsible  for  servicing 
and  authorized  to  use  the  record  system 
in  performance  of  their  official  duties 
who  are  properly  screened  and  cleared 
for  need-to-know.  Additionally,  at  some 
Centers,  records  are  in  office  buildings 
protected  by  guards  and  controlled  by 
personnel  screening  and  visitor 
registers. 

RETENTION  AND  DtSeOSAL: 

Official  Privacy  Act  requests  are  kept 
a  minimum  of  2  years;  requests  denied 
but  not  appealed  are  destroyed  after  5 
years;  requests  for  access  or  amendment 
and  appeals  or  denial  are  destroyed  4 
years  after  final  action  or  3  years  after 
adjudication  by  the  courts,  whichever  is 
later;  control  logs  of  accounting  of 
disclosures  are  kept  5  years  or  in 
accordance  with  the  approved 
disposition  instructions  for  the  related 
subject  records,  whichever  is  later,  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Privacy  Act  Officer,  Defense  Finance 
and  Accoimting  Service  Headquarters, 
1931  Jefferson  Davis  Highway, 
ArUngton,  VA  22240-5291; 

Privacy  Act  Officer,  Defense  Finance 
and  Accounting  Service-Indianapolis 
Center,  8899  E.  56th  Street, 
Indianapolis,  IN  46249-0001; 

Privacy  Act  Officer,  Defense  Finance 
and  Accoimting  Service-Cleveland 
Center,  1240  East  Ninth  Street, 
Cleveland,  OH  44199-2055; 

Privacy  Act  Officer,  Defense  Finance 
and  Accounting  Service-Denver  Center, 
6760  East  Irvington  Place,  Denver,  CO 
80279-5000; 

Privacy  Act  Officer,  Defense  Finance 
and  Accoimting  Service-Kansas  City 
Center,  1500  East  95th  Street,  Kansas 
City.  MO  64197-0001;  and 

Privacy  Act  Officer,  Defense  Finance 
and  Accounting  Service-Columbus 
Center,  4280  East  5th  Avenue,  Building 
6,  Columbus,  OH  43218-2317. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Privacy  Act  Office  at  the  appropriate 
DFAS  Center. 

Individual  should  furnish  full  name. 
Social  Security  Number,  current 
address,  and  telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer  at  the  appropriate  DFAS  Center. 


Individual  should  furnish  full  name. 
Social  Security  Number,  current 
address,  and  telephone  number. 

CONTESTINQ  RECORD  PROCEDURES: 

The  DFAS  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DFAS  Regulation  5400.11- 
R;  32  CFR  part  324;  or  may  be  obtained 
from  the  Privacy  Act  Officer  at  any 
DFAS  Center. 

RECORD  SOURCE  CATSOOMES: 

Records  are  obtained  from  the 
individual  requester,  DFAS 
organizations,  other  Department  of 
Defense  organizations,  and  Federal, 
state,  and  local  governments,  as 
applicable  or  appropriate,  for  processing 
the  case. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
T5500a 
SYSTEM  NAME: 


Congressional  Inquiry  File. 

SYSTEM  LOCATION: 

Primary  location:  Defense  Finance 
and  Accounting  Service  Headquarters, 
1931  Jefferson  Davis  Highway, 
Arlington,  VA  22240-5291. 

Secondary  locations:  Defense  Finance 
and  Accounting  Service-Indianapolis 
Center,  8899  East  56th  Street, 
Indianapolis,  IN  46249-0001. 

Defense  Finance  and  Accounting 
Service-Cleveland  Center,  1240  East 
Ninth  Street.  Cleveland,  OH  44199- 
2055. 

Defense  Finance  and  Accounting 
Service-Denver  Center,  6760  East 
Irvington  Place.  Denver,  CO  80279- 
5000. 

Defense  Finance  and  Accounting 
Service-Kansas  City  Center,  1500  East 
95th  Street,  Kansas  Qty,  MO  64197- 
0001. 

Defense  Finance  and  Accounting 
Service-Columbus  Center.  4280  East 
Fifth  Avenue,  Columbus,  OH  43219- 
1879. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  who  contacts  a 
Member  of  Congress  requesting  that  the 
Member  solicit  information  from  the 
Defense  Finance  and  Accounting 
Service  (DFAS)  on  their  behalf. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  and  related  records 
from  and  to  Members  of  Congress 
pertaining  to  requests  for  Congressional 
assistance  in  resolving  problems. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  E.O.  9397  (SSN);  DoD 
Directive  5400.4  and  DFAS  Regulation 
003. 

PURPOSE(S): 

To  maintain  a  record  of  Congressional 
inquiries  and  the  DFAS  response. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  DFAS 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAIMNQ.  AND 
DtSPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  files. 

RETRIEVABnJTY: 

Retrieved  by  constituent's  name  and 
Social  Security  Number,  and 
Congressmen's  name. 

SAFEGUARDS: 

As  a  minimum,  records  are  accessed 
by  person(s)  responsible  for  servicing 
£md  authorized  to  use  the  record  system 
in  performance  of  their  official  duties 
who  are  properly  screened  and  cleared 
for  need-to-know.  Additionally,  at  some 
Centers,  records  are  in  office  buildings 
protected  by  guards  and  controlled  by 
personnel  screening  and  visitor 
registers. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  1  to  3  years, 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Congressional  Liaison  Office, 
Defense  Finance  and  Accounting 
Service  Headquarters,  1931  Jefferson 
Davis  Highway,  Arlington,  VA  22240- 
5291. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Chief,  Congressional  Liaison  Office, 
E)efense  Finance  and  Accounting 
Service,  ATTN:  Privacy  Act  Officer  at 
the  appropriate  DFAS  Center. 

Individual  should  furnish  full  name, 
Social  Security  Number,  current 
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address,  telephone  number  and/or  other 
identifying  information  verifiable  fi-om 
the  records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Chief, 
Congressional  Liaison  Office,  Defense 
Finance  and  Accounting  Service,  ATTN: 
Privacy  Act  Officer  at  the  appropriate 
DFAS  Center. 

Individual  should  furnish  full  name. 
Social  Security  Number,  current 
address,  telephone  number  and/or  other 
identifying  information  verifiable  from 
the  records. 

CONTESTING  RECORD  PROCEDURES: 

The  DFAS  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DFAS  Regulation  5400.11- 
R;  32  CFR  part  324;  or  may  be  obtained 
&x)m  the  Privacy  Act  Officer  at  any 
DFAS  Center. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  bom  the 
individual  requester. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(PR  Doc.  9a-24786  Filed  9-15-98;  8:45  am) 
BILUNOCODE  S000-«4-F 


DEPARTMENT  OF  EDUCATION 

Notice  Of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  AcUng  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  350^  (j)).  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  September  16, 1998. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer: 
Department  of  Education.  Office  of 
Management  and  Budget;  725  17th 
Street,  NW.,  Room  10235,  New 


Executive  Office  Building,  Washington, 
DC  20503  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  600 
Independence  Avenue.  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronically  mailed  to  the  internet 
address  Werfel — d@al.eop.gov. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  600 
Independence  Avenue.  SW..  Room 
5624,  Regional  Office  Building  3. 
Washington,  DC  20202-4651,  or  should 
be  electronically  mailed  to  the  internet 
address  Pat_Sherrill@ed.gov,  or  should 
be  faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.g.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Acting  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  begiiming  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 


this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  10, 1998. 
Hazel  Fiers, 

Acting  Deputy  Chief  Information  Officer, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Case  Service  Report. 

Abstract:  As  required  oy  Section  13  of 
the  Rehabilitation  Act,  the  data  are 
submitted  by  State  vocational 
rehabilitation  agencies  each  year.  The 
data  contain  personal  and  program- 
related  characteristics,  including 
economic  outcomes  of  persons  with 
disabilities  whose  case  records  are 
closed. 

Additional  Information:  The  basic 
data  comprising  the  Case  Service  Report 
system  (RSA-911)  are  mandated  by  the 
Rehabilitation  Act  of  1973.  as  amended 
through  1993.  The  Department  of 
Education  will  be  using  the  existing 
format.  The  Department  will  propose  a 
new  form  and  accompanying 
instructions  later  this  year. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  82. 
Burden  Hours:  3.690. 

[PR  DoQ.  98-24689  Filed  9-15-98;  8:45  am] 

BILUNO  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing  Board 

AGENCY:  National  Assessment 

Governing  Board;  Department  of 

Education. 

ACTION:  Notice  of  information  collection 

activity;  request  for  comment. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  a 
proposed  information  collection  request 
(ICR)  of  the  National  Assessment 
Governing  Board.  The  information 
collection  is  to  conduct  validity  studies 
in  conjunction  with  the  pilot  study  of 
the  proposed  national  tests  in  4th  grade 
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reading  and  8th  grade  mathematics,  in 
March  1999.  Before  submitting  the  lO? 
to  the  Office  of  Management  and  Budget 
(OMB),  the  Governing  Board  is 
soliciting  comments  on  the  information 
collection  as  described  below. 
DATES:  Conmients  must  be  submitted  on 
or  before  November  16, 1998. 
ADDRESSES:  Submit  written  comments 
identified  by  "ICR:  Voluntary  National 
Test-Pilot  Validity  Studies"  by  mail  or 
in  person  addressed  to  Ray  Fields, 
Assistant  Director  for  Policy  and 
Research,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  NW.,  Washington,  DC 
20002.  Comments  may  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to  Ray_Fields@ED.GOV. 
Comments  sent  by  e-mail  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

All  written  comments  will  be 
available  for  pubUc  inspection  at  the 
address  given  above  from  8  a,m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ray  Fields,  Assistant  Director  for  PoUcy 
and  Research,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  NW.,  Washington,  DC 
20002,  Telephone:  (202)  357-0395,  e- 
mail:  Ray_Fields©ED.GOV. 
SUPPLEMENTARY  INFORMATION: 

I.  Information  Collection  Request 

The  National  Assessment  Governing 
Board  is  seeking  comments  on  the 
following  Information  Collection 
Request  (ICR). 

Type  of  Review:  New. 

Title:  Validity  Studies  of  the 
Volimtary  National  Tests  in  4th  Grade 
Reading  and  8th  Grade  Mathematics. 

Affected  Entities:  Parties  affected  by 
this  information  collection  are  state, 
local.  Tribal  Government  or  non-pubUc 
education  agencies. 

Abstract:  Pub.  L.  105-78  vests 
exclusive  authority  to  develop  the 
voluntary  national  tests  in  the 
Governing  Board  and  also  prohibits  the 
use  of  Fiscal  Year  1998  funds  for  pilot 
testing,  field  testing,  implementation, 
administration,  or  distribution  of 
voluntary  national  tests.  If  Congress 
does  not  prohibit  further  development 
of  the  volimtary  national  tests  after 
September  30, 1998,  the  Governing 
Board  intends  to  begin  pilot  testing  of 
items,  (i.e.  test  questions)  and  conduct 
vaUdity  studies  of  test  procedures  in 
March  1999. 

Pub.  L.  105-78  also  requires  the 
Governing  Board  to  make  four 
determinations  about  the  volimtary 


national  tests:  (1)  The  extent  to  which 
test  items  selected  for  use  on  the  tests 
are  free  from  racial,  cultural,  or  gender 
bias,  (2)  whether  the  test  development 
process  and  test  items  adequately  assess 
student  reading  and  mathematics 
comprehension  in  the  form  most  likely 
to  yield  accurate  student  achievement  in 
reading  and  mathematics,  (3)  whether 
the  test  development  process  and  test 
items  take  into  account  the  needs  of 
disadvantaged,  limited  English 
proficient,  and  disabled  students,  and 
(4)  whether  the  test  development 
process  takes  into  account  how  parents, 
guardians,  and  students  will 
appropriately  be  informed  about  testing 
content,  piuposes  and  uses. 

The  purpose  of  the  validity  studies  is 
to  assess  procedures  for  administering 
the  proposed  volimtary  national  tests  in 
reading  and  mathematics.  Since  test 
administration  can  affect  student 
performance,  the  vaUdity  studies 
determine  if  characteristics  of  test 
performance,  such  as  non-standard 
conditions  for  students  with  special 
needs,  affect  student  performance. 
Three  studies  are  included  in  this 
information  collection.  Since  the  VNT  is 
designed  to  be  administered  in  two,  45- 
minute  sessions,  the  Effect  of  Break 
Length  between  Testing  Sessions 
validity  study  will  examine  this  impact 
on  examinee  test  scores  and  make 
recommendations  for  future 
administrations  of  the  test.  The  Effects 
of  Calculator  Type  validity  study  will 
investigate  how  student  familiarity  with 
a  particular  calculator  affects  test 
performance.  Design  specifications  for 
the  8th  grade  mathematics  test  call  for 
the  use  of  a  calculator  in  one  testing 
session.  The  National  Assessment 
Governing  Board  imdertakes  this  study 
to  inform  pohcy,  for  proposed  future 
field  and  operational  tests,  about 
whether  to  issue  standard  calculators  or 
permit  students  to  take  the  test  with 
their  own  calculator.  The  Effects  of 
Extended  Time  and  Small  Group 
Administration  Accommodations 
validity  study  investigates  non-standard 
test  administration  procedures  for  the 
inclusion  of  students  with  disabilities 
and  students  with  limited  English 
proficiency  in  the  voluntary  national 
tests.  This  study  considers  the  testing 
accommodations  of  extended  time  (up 
to  two  times  the  standard 
administration  test  length)  and  small 
group  administration  for  students  with 
disabilities,  students  with  limited 
English  proficiency  (LEP)  and 
comparison  groups  of  non-disabled, 
non-LEP  students.  This  study  will 
measure  the  magnitude  of  the  effect  of 


test  accommodations  on  student 
performance. 

Effects  of  Break  Length  between 
Testing  Sessions.  The  specifications  for 
the  VNT  call  for  the  test  to  be 
administered  in  two-45  minute  sessions 
given  on  the  same  day  but  do  not  dictate 
the  specific  scheduling  of  these  two 
sessions.  As  school  personnel  will 
administer  the  operational  VNT,  it  is 
likely  that  there  will  be  some  variation 
in  test  administration  procedures  at 
participating  schools.  We  anticipate  that 
most  schools  will  opt  for  two  morning 
sessions  with  a  short  break  between,  but 
some  schools  may  have  logistical 
reasons  for  administering  the  test  in  one 
morning  and  one  afternoon  session. 
Data  will  be  collected  from  test 
administrators  on  the  test 
administration  schedule  and  activities 
that  occurred  during  testing  sessions. 
This  validity  study  would  describe 
break  lengths  and  activities,  investigate 
their  effects  on  test  performance,  and 
would  allow  AIR  to  advise  NAGB  on 
scheduling  options  for  the  VNT  field- 
test  and  operational  administration. 

The  Effects  of  Calculator  Type 
validity  study  will  use  released  NAEP 
questions  for  which  national  statistics 
are  available,  rather  than  test  questions 
for  the  VNT  pilot  test,  Eighteen  8th 
grade  students  would  be  recruited  to 
participate  in  a  "think-aloud" 
procediue.  Students  would  take  one 
group  of  mathematics  questions  using 
either  their  own  or  a  standard  issue 
calculator,  followed  by  another  group  of 
questions  using  the  opposite  calculator. 
While  answering  these  questions, 
examinees  would  respond  to 
interviewer  prompts  about  their 
thinking  processes.  Students  would  also 
complete  a  brief  questionnaire  about 
their  calculator  use  in  schools.  Data 
would  be  analyzed  to  determine  the 
ways  in  which  calculator  use  and 
familiarity  with  calculator  features  * 
affects  student  performance. 

The  Effects  of  Extended  Time  and 
Small  Group  Administration 
Accommodations  validity  study  wiU 
investigate  the  impact  of 
accommodations  on  the  test 
performance  of  special  populations;  it 
will  be  conducted  in  two  parts.  In  the 
first  part,  900  students  at  each  grade 
level  urill  be  added  as  an  augmentation 
to  the  original  pilot  sample  (300 
students  with  disabiUties  who  would 
take  the  VNT  either  unaccommodated  or 
with  accommodations  that  do  not 
require  altered  test  formats  (e.g.,  large 
print,  oral  presentation),  300  students 
with  limited  English  proficiency,  and 
300  non-disabled,  non-LEP  students) 
would  either  take  the  VNT  imder  the 
standard  time  condition  (two  45-minute 
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sessions)  or  under  an  extended  time 
acconunodation  (two  sessions,  each  up 
to  90  minutes).  Large  schools  and 
schools  v«th  large  numbers  of  LEP 
students  would  be  recruited  to 
participate  and  would  be  assigned  to 
one  of  the  two  conditions.  Because  of 
the  small  number  of  eligible  students 
with  disabilities  in  a  given  school,  110 
schools  (60  for  4th  grade  reading,  50  for 
8th  grade  mathematics)  will  be  recruited 
to  participate  in  this  study, 
ror  the  second  part,  the 
acconunodations  of  extended-time  and 
small-group  administration  would  both 
be  considered  for  a  sample  of  750 
students  with  disabilities  eligible  for 
small-group  or  extended  time  testing 
accommodations  at  each  grade  from 
schools  participating  in  the  pilot 
sample,  both  from  students  in 
classrooms  that  will  be  sampled  from 
those  schools  for  pilot  study 
participation  and  fit>m  the  students  in 
the  remaining  classrooms  in  those 
schools.  Thus,  all  students  will  be 
selected  from  schools  selected  to 
participate  in  the  main  pilot  test  and 
some  of  the  students  selected  for 
participation  in  this  study  will  also  have 
been  selected  for  inclusion  in  the  main 
pilot  test. 

Small  group  accommodations  are 
often  offered  to  students  with 
disabilities  but  the  manner  of  the 
accommodation  varies.  The  small  group 
accommodation  could  be  a  "pull-out" 
session  in  another  classroom,  or,  due  to 
space  or  staffing  restrictions,  the  small 
group  may  be  "embedded"  in  a  larger 
setting  (such  as  a  library  or  cafeteria) 
where  other  activity  is  present.  This 
study  distinguishes  between  these  two 
methods  of  providing  small  group 
accommodations  for  students  with 
disabilities.  A  subsample  of  schools  that 
are  already  participating  in  the  main 
pilot  VNT  would  be  assigned  to  one  of 
five  conditions:  (1)  Standard  time,  small 
group  "pull-out"  adminisU-ation,  (2) 
extended  time,  small  group  "pull-out" 
administration  (3)  standard  time, 
"embedded"  small  group 
administration,  (4)  extended  time, 
"embedded"  small  group 
administration,  (5)  standard  time, 
standard  (large)  group  administration. 
All  eligible  students  with  disabilities  in 
the  school  would  then  take  the  VNT 
under  the  prescribed  condition.  A  total 
of  750  students  with  disabihties  would 
be  recruited  at  each  grade  level, 
resulting  in  150  students  in  each  of  the 
five  conditions  mentioned  above.  Due  to 
the  small  number  of  eligible  students 
with  disabilities  in  a  given  school,  it  is 
estimated  that  290  schools  (4th  grade) 
and  267  schools  (8th  grade)  would  be 
needed  to  complete  the  sample  size. 


Parental  consent  will  be  sought  for  all 
students  selected  to  participate  under 
conditions  different  from  those 
identified  in  their  lEPs. 

All  students  in  both  parts  of  this 
study  who  take  a  test  under  the 
extended  time  would,  at  the  end  of  the 
first  45  minutes  of  a  testing  session,  be 
asked  to  switch  to  a  different  color 
pencil.  Students  in  this  condition  could 
then  answer  remaining  items  or  return 
to  skipped  items,  using  the  different 
color  pencil,  until  they  have  completed 
the  test  or  until  the  end  of  the  extended 
time  period.  All  students  (all 
conditions)  would  be  asked  to  complete 
a  short  questionnaire  about  the  length  of 
the  test. 

Data  fixim  this  study  would  be 
analyzed  to  determine  which  groups 
benefit  &t)m  the  accommodation  of 
extended  time,  which  method  of  small 
group  administration  maximizes 
performance  for  students  with 
disabilities,  and  how  much 
accommodations  affect  test 
performance.  Analyses  would  also  be 
done  to  determine  if  the  current  test 
administration  procedures  provide 
sufficient  time  for  students  to  take  the 
VNT.  Recommendations  will  be  made 
for  providing  appropriate 
acconmiodations  for  students  with 
disabilities  and  students  witii  limited 
Enghsh  proficiency  on  future  field  tests 
and  operational  tests  of  the  VNT. 

In  order  to  ensure  adequate  control 
and  proper  identification  of  the  booklets 
of  test  items,  and  conduct  necessary 
analyses  of  the  data  that  results  from  the 
information  collection,  the  following 
background  information  will  be 
collected  on  the  cover  of  the  booklets  of 
test  questions:  student  name,  date  of 
birth,  race/ethnicity,  and  sex  (all  to  be 
suppUed  by  the  student),  and  special 
education  status,  limited  English 
proficiency  status,  disadvantaged  status, 
test  administration  accommodations, 
and  primary  language  (collected  by  the 
test  administrator  under  contract). 
Although  students  will  write  their  name 
on  each  booklet  for  identification 
purposes  during  the  administration  of 
the  pilot  test,  the  students'  names  will 
be  removed  from  the  booklet  shortly 
after  the  pilot  test.  Student  names  will 
not  be  included  in  the  database  for 
analysis  and  will  not  leave  the  school 
building  where  pilot  testing  is  taking 
place.  Instead,  a  unique  numeric  or 
alphanumeric  identifier  will  be  assigned 
to  each  booklet  for  tracking  and  analysis 
purposes.  No  third  party  notification  or 
pubUc  disclosure  burden  is  associated 
with  this  collection. 


Burden  Statement 

Effects  of  Break  Length  between 
Sessions:  This  study  will  not  require 
any  increase  in  burden  for  students 
above  that  required  for  the  pilot  study. 
School  staff  burden  for  this  study  is 
approximately  10  minutes  per  school 
(672  for  reading  and  372  for  math)  or 
174  hours  total. 

Effects  of  calculator  use  study:  The 
respondent  burden  for  this  study  is  40.5 
hours,  or  2.25  hours  for  each  of  the  18 
students  participating  in  the  Cognitive 
Laboratory  study.  This  estimate  is  based 
on  90  minutes  of  cognitive  think  aloud 
and  45  minutes  of  test  administration 
procedures  by  research  staff. 

Testing  accommodations  validity 
study:  The  annual  burden  respondent 
estimate  is  based  on  90  minutes  of 
testing  and  30  minutes  of  test 
administration  activities  (e.g.,  delivering 
instructions,  handing  out  and  collecting 
booklets,  and  providing  background 
information  as  described  above)  per 
student,  or  two  hours  per  student,  in  the 
standard  time  condition.  Students  who 
take  the  test  in  the  extended  time 
condition  have  up  to  three  and  a  half 
hoiu^  each:  30  minutes  of  test 
administration  activities,  and  up  to  180 
minutes  of  testing  time,  although  this 
may  be  less  if  students  fiiush  early.  Five 
hundred  seventy-thfee  of  the  students 
participating  in  this  study  will  not 
require  any  increase  in  testing  burden 
above  that  required  for  the  pilot  study, 
382  will  require  an  increase  of  1.5  houra 
of  testing  burden,  327  will  be  new 
students  with  a  total  testing  burden  of 
2  hoiu^,  and  218  will  be  new  students 
with  a  total  testing  burden  of  3  hours. 
In  addition,  there  is  an  additional  6 
minutes  of  burden  per  each  of  the  3,300 
students  to  answer  questions  about  the 
length  of  the  test.  Total  student  burden 
for  the  3,300  students  participating  in 
the  4th  grade  reading  test  and  8th  grade 
mathematics  test  is  7,270  hours.  School 
staff  burden  for  this  study,  for  both 
reading  and  mathematics  tests,  is  225 
hoiu-s.  This  includes  questions  about 
classroom  practices  to  be  asked  of 
school  staff  by  test  administrators,  5 
minutes  each  for  the  2.700  students 
with  disabihties  and  students  with 
limited  English  proficiency  included  in 
the  study.  There  is  no  school  staff 
burden  for  the  600  students  without 
disabilities  or  limited  English 
proficiency. 

Participation  in  the  pilot  test  and 
these  vaUdity  studies  is  voluntary.  State, 
local,  and  non-public  education 
agencies  are  not  mandated  or  required 
to  participate. 
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Summary 

The  total  number  of  students  involved 
in  the  validity  studies,  above  that  which 
has  already  been  requested  in  the  pilot 
VNT  collection,  is  3,318  with  a  total 
burden  of  7310.5  hours.  Total  school 
staff  burden  for  these  validity  studies  is 
399  hours. 

n.  Request  for  Comments 

The  National  Assessment  Governing 
Board  solicits  comments  to: 

(a)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Governing  Board, 
including  whether  the  information  will 
have  practical  utility; 

(b)  Evaluate  the  accuracy  of  the 
Governing  Board's  estimates  of  the 
burden  of  the  proposed  collection  of 
information; 

(c)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  . 

(d)  Minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

III.  Public  Record 

A  record  has  been  established  for  this 
action.  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Suite  825, 800  North  Capitol  Street, 
NW.,  Washington,  DC  20002.  Conunents 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to 
Ray_Fields@ED.GOV.  Comments  sent 
by  email  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  action,  as 
well  as  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  the  National  Assessment 
Governing  Board  will  transfer  all 
comments  received  electronically  into 
printer,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  National 
Assessment  Governing  Board,  Suite  825, 
800  North  Capitol  Street,  NW, 
Washington  DC  20002. 

List  of  Subjects 

Pilot  tests  for  the  voluntary  national 
tests  in  4th  grade  reading  and  8th  grade 


mathematics,  validity  studies,  and 
Information  Collection  Request. 

Dated:  September  11, 1998. 
Roy  Tniby, 

Executive  Director,  National  Assessment 
Governing  Board. 
[FR  Doc.  98-24849  Filed  9-15-98;  8:45  am] 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Availability  of  the  Bonneville 
Purchasing  Instructions  (BPt) 

AGENCY:  Bonneville  Power 

Administration  (BPA),  DOE 

ACTION:  Notice  of  document  availability. 

summary:  Copies  of  the  BPI  which 
establishes  the  procedures  BPA  uses  in 
the  solicitation,  award,  and 
administration  of  its  purchases  of  goods 
and  services,  including  construction, 
and  the  Bonneville  Financial  Assistance 
Instructions  (BFAI)  which  establishes 
the  procedures  BPA  uses  in  the 
solicitation,  award,  and  administration 
of  financial  assistance  instruments 
(principally  grants  and  cooperative 
agreements)  are  available  from  BPA  for 
$30  and  $15  each,  respectively,  or 
available  without  charge  after  October  1, 
1998  at  the  Internet  address:  http:// 
www.bpa.gov/Corporate/GP/GP.htm. 

ADDRESSES:  Copies  of  the  BPI  or  BFAI 
may  be  obtained  by  sending  a  check  for 
the  proper  amount  to  the  Head  of  the 
Contracting  Activity,  Routing  GP, 
Bonneville  Power  Administration,  P.O. 
Box  3621,  Portland,  Oregon  97208- 
3621. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Manager,  Communications,  1-800-622- 
4519. 

SUPPLEMENTARY  INFORMATION:  BPA  was 
established  in  1937  as  a  Federal  Power 
Marketing  Agency  in  the  Pacific 
Northwest.  BPA  operations  are  financed 
from  power  revenues  as  opposed  to 
annual  appropriations.  Its  purchasing 
operations  are  conducted  under  16 
U.S.C.  832  et  seq.  and  related  statutes, 
pursuant  to  these  special  authorities,  the 
BPI  is  promulgated  as  a  statement  of 
purchasing  policy  and  as  a  body  of 
interpretative  regulations  governing  the 
conduct  of  BPA  purchasing  activities.  It 
is  significantly  different  from  the 
Federal  Acquisition  Regulation,  and 
reflects  BPA's  private  sector  approach  to 
purchasing  the  goods  and  services 
which  it  requires.  The  BPI  is  available 
on  two  3V2  inch  diskettes  in  Microsoft's 
Word  for  Window's  format  in  addition 
to  the  printed  version.  Please  specify 


which  is  desired  when  placing  the 
order.  BPA's  financial  assistance 
operations  are  conducted  under  16 
U.S.C.  832  et  seq.,  and  16  U.S.C.  839  et 
seq.  The  BFAI  express  BPA's  financial 
assistance  policy.  The  BFAI  also 
comprise  BPA's  rules  governing 
implementation  of  the  principles 
provided  in  the  following  OMB 
circulars: 

A-21  Cost  principles  applicable  to 
grants,  contracts,  and  other  agreements 
within  institutions  of  higher  education. 

A-87  Cost  principles  applicable  to 
grants,  contracts,  and  other  agreements 
with  State  and  local  governments. 

A-102    Uniform  administrative 
requirements  for  grants  in  aid  to  State 
and  local  governments,  and  the  common 
rule. 

A-110    Grants  and  agreements  with 
institutions  of  higher  education, 
hospitals  and  other  nonprofit 
organizations. 

A-122  Cost  principles  applicable  to 
grants,  contracts,  and  other  agreements 
with  nonprofit  organizations. 

A-133    Audits  of  States,  Local 
Governments  and  Non-Profit 
Organizations. 

BPA's  solicitations  include  notice  of 
applicability  and  availability  of  the  BPI 
and  the  BFAI,  as  appropriate,  for  the 
information  of  offerors  on  particular 
purchases  or  financial  assistance 
transactions. 

Issued  in  Portland,  Oregon,  on  August  31, 
1998. 

Steven  C.  Kailio, 

Manager,  Corporate  Purchasing  and  Property 
Management. 
[FR  Doc.  98-24812  Filed  9-15-98;  8:45  am] 

BILUNQ  CODE  •4SO-01-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Execution  of  Agreements  to  Install 
Additional  Wind  Turbines  at  the 
Wyoming  Windpower  Plant 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  BPA  has  decided  to  execute 
one  or  more  agreements  with  SeaWest 
Corporation,  a  wind  developer,  of  San 
Diego,  California,  to  install  additional 
turbines  at  the  Wyoming  Windpower 
Plant  in  Carbon  County,  Wyoming.  To 
acquire  the  additional  output  from  the 
turbines,  BPA  may  also  execute 
agreements  with  PacifiCorp,  an  Oregon 
corporation,  and/or  others  for 
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interconnection,  wheeling,  and  shaping 
services.  BPA  will  market  the  electrical 
output  of  the  turbine  additions  and 
expects  to  execute  Power  Sale 
Agreements  (PSA)  with  interested 
customers.  This  notice  announces  the 
availability  of  the  ROD  to  execute  these 
agreements,  relying  on  the  Kenetech/ 
PacifiCorp  Windpower  Project 
Environmental  Impact  Statement  (Wind 
Project  EIS)  (DOE/EIS-0255  August, 
1995).  BPA  was  a  cooperating  agency, 
with  the  Bureau  of  Land  Management 
(BLM)  the  lead  agency,  in  preparation  of 
the  Wind  Project  EIS.  BPA  previously 
adopted  the  Wind  Project  EIS  in  a  July 
1997  ROD  that  was  issued  to  execute  a 
Power  Purchase  Agreement  (PPA)  to 
acquire  a  15.32-megawatt  (MW)  share  of 
nominal  project  capacity  from  the 
Wyoming  Windpower  Plant.  This  ROD 
is  tiered  to  the  July  1997  ROD. 
ADDRESSES:  Copies  of  this  ROD,  the  July 
1997  ROD.  and  the  Wind  Project  EIS 
may  be  obtained  by  calUng  BPA's  toU- 
bee  dociunent  request  fine:  1-800-622- 
4520. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Kathy  Fisher — ECP,  Environmental 
Project  Lead,  Bonneville  Power 
Administration,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621,  phone 
number  (503)  230-4375,  fax  nimiber 
(503)  230-5699. 

Issued  in  Portland,  Oregon,  on  September 
1, 1998. 

Jack  Robertson, 

Acting  Administrator  and  Chief  Executive 
Officer. 

(FR  Doc.  98-24813  Filed  9-15-98;  8:45  am] 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-766-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

September  11, 1998. 

Take  notice  that  on  September  4, 
1998,  Florida  Gas  Transmission 
Company  (FGT).  1400  Smith  Street, 
Houston,  "Texas  77002,  filed  in  docket 
No.  CP98-766-000  a  request  pursuant  to 
Sections  157.205,  and  157.212,  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct, 
own  and  operate  a  new  delivery  point 
in  Mobile  Coimty  Company,  Alabama  to 
accommodate  gas  deliveries  to  Bay  Gas 
Storage  Company,  Ltd.  (Bay  Gas)  under 
FGT's  blanket  certificate  issued  in 


Docket  No.  CP82-553-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

FGT  proposes  to  construct,  own  and 
operate  the  8-inch  tap  that  will  connect 
to  a  1.7  miles  12-inch  lateral  to  be 
constructed  by  Bay  Gas  for  delivery  into 
Bay  Gas'  Meter  Station.  Bay  Gas 
requested  this  additional  tap  into  FGT's 
36-inch  mainline  as  a  backup  to  an 
existing  delivery  lateral  constructed  in 
1995,  in  the  event  that  the  Bay  Gas 
pressure  is  too  high  for  FGT  to  make 
normal  deliveries  though  Bay  Gas' 
facilities  to  serve  Alabama  Power 
Company's  and  Alabama  Electric 
Company's  firm  and  interruptible 
volumes,  authorized  under  Docket  No. 
CP98-24g.  FGT  states  that  Bay  Gas  shall 
reimburse  it  for  all  construction  costs  of 
approximately  $67,300  inclusive  of  tax 
gross  up. 

Any  person  or  the  Conunission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fiUng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  98-24827  Filed  9-15-98;  8:45  am) 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9S-755-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

September  10, 1998. 

Take  notice  that  on  September  1, 
1998,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251.  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
and  Part  157  of  the  Federal  Energy 
Regulatory  Commission's  Regulations, 
filed  an  application  in  Docket  No. 
CP98-755-000  for  authorization  to  (1) 


partially  abandon  the  original  certificate 
provided  in  Docket  No.  CP74-33  for  a 
portion  of  the  Rate  Schedule  WSS 
service,  (2)  continue  to  provide  this 
abandoned  portion  of  the  individually 
certificated  service  pursuant  to 
Transco's  blanket  certificate  and  Part 
284  of  the  Commission's  Regulations, 
and  (3)  to  waive  the  open  season 
provision  of  Transco's  FERC  Gas  Tariff 
to  the  extent  necessary  to  enable  each 
converting  Rate  Schedule  WSS  shipper 
to  retain  its  existing  firm  storage  upon 
conversion  of  its  service. 

Transco  requests  that  the  conversions 
to  Part  284  blanket  service  and  the 
abandonment  of  the  corresponding 
portion  of  the  Rate  Schedule  WSS 
certificated  service  be  made  effective 
November  1, 1998  coincidentally  with 
the  November  1, 1998  proposed 
effective  date  of  Transco's  Section  4 
tariff  filing  establishing  the  new  Rate 
Schedule  WSS-Open  Access.  Transco 
further  requests  the  Commission  issue 
its  order  in  the  instant  docket, 
concurrently  with  authorization  of  the 
Section  4  filing,  by  October  1,  1998. 
Transco  also  states  that  it  is  converting 
a  portion  of  its  Rate  Schedule  WSS 
service  to  a  blanket  service  at  the 
request  of  Atlanta  Gas  Light  Company, 
Chesapeake  UtiUties  Corporation — 
Delaware  Division.-Chesapeake  Utilities 
Corporation — Maryland  Division,  Fort 
Hill  Natural  Gas  Authority,  Penn  Fuel 
Gas,  Inc.,  and  Southwestern  Virginia 
Gas  Company. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  vrith  reference  to  said 
application  should  on  or  before 
September  21, 1998,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  a  motion  to  intervene  or  to 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  v«th  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the  — 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beK:ome  a  party 
to  a  proceeding  or  to  participant  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  vnthout  further  notice  before  the 
Commission  on  its  designee  on  this 
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application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 
IFR  Doc.  98-24825  Filed  9-15-98;  8:45  am) 

MLUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3835-003,  et  al.] 

DTE-CoEnergy,  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

Septembo'  9, 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  DTE-CoEnergy,  L.LC. 

(Docket  No.  ER9/-3835-0031 

Take  notice  that  on  September  4, 
1998,  DTE-CoEnergy,  L.L.C.,  tendered 
for  filing  its  report  of  transactions  for 
the  second  calendar  quarter  of  1998 
which  ended  on  June  30, 1998. 

Comment  date:  September  24, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  PP&L,  Inc. 

[Docket  No.  ER98-1099-0001 

Take  notice  on  September  3,  1998, 
PP&L.  Inc.,  (PP&L),  tendered  for  filing  a 
fully  executed  Service  Agreement 
replacing  the  partially  executed  Service 
Agreement  filed  on  Etecember  16, 1997, 
between  PP&L  and  Southern  Energy 
Retail  Trading  and  Marketing,  Inc. 

Comment  date:  September  23, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  FPL  Energy  Power  Marketing,  Inc. 

[Docket  No.  ER9&-3 566-0001 

Take  notice  that  on  September  4, 
1998,  FPL  Energy  Power  Marketing,  Inc. 
(FPL  PM),  tendered  for  filing  an 
amendment  to  its  Jime  26. 1998,  filing 
in  Docket  No.  ER98-3566-000,  to  seek 
an  effective  date  of  sixty  days  from  the 
date  of  this  September  4th  filing. 


Comment  date:  September  24, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Nevada  Power  Company 

[Docket  No.  ER98-4337-0001 

Take  notice  that  on  September  4, 
1998,  Arizona  Public  Service  Company 
(APS),  tendered  for  fihng  APS's 
Certificate  of  Concurrence  regarding  the 
Marketplace-McCuUogh  Interconnection 
Agreement,  filed  by  Nevada  Power 
Company  on  August  24, 1998. 

Comment  date:  September  24, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Kansas  City  Power  &  Light  Company 

(Docket  No.  ER98-4469-0001 

Take  notice  that  on  September  3, 
1998,  Kansas  City  Power  &  Light 
Company  (KCPL).  tendered  for  filing 
Amendments  to  Agreements  for  Firm 
Power  Service  between  KCPL  and  the 
Kansas  Electric  Power  Cooperative,  Inc., 
and  associated  Service  Schedules. 

KCPL  states  that  the  Amendatory 
Agreements  revise  the  Agreements 
pursuant  to  KCPL's  Open  Season.  KCPL 
request  waiver  of  the  Commission's 
notice  requirements. 

Comment  date:  September  23. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Washington  Water  Power  Company 

[Docket  No.  ER98-4470-<X)0] 

Take  notice  that  on  September  3, 
1998.  Washington  Water  Power 
Company  (WWP).  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission,  pursuant  to  18  CFR 
Section  35.13,  executed  Service 
Agreements  under  WWP's  FERC  Electric 
Tariff  First  Revised  Volimie  No.  9.  with 
(1)  Snohomish  Coimty  PUD  #1,  (which 
replaces  imexecuted  Service  Agreement 
No.  51,  previously  filed  with  the 
Commission  imder  Docket  No.  ER97- 
1252-000,  effective  December  15, 1996 
and  with  (2)  City  of  Riverside, 
California. 

WWP  requests  waiver  of  the  prior 
notice  requirement  and  requests  that  the 
Service  Agreement  with  City  of 
Riverside,  California  be  accepted  for 
filing  effective  August  18, 1998. 

Comment  date:  September  23, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  UtiliCorp  United  Inc. 

[Docket  No.  ER98-4472-000) 

Take  notice  that  on  September  3, 
1998,  UtiliCorp  United  Inc.  tendered  for 
filing  on  behalf  of  its  operating  division, 
WestPlains  Energy-Kansas,  a  Service 
Agreement  under  its  Power  Sales  Tariff, 


FERC  Electric  Tariff  Original  Volume 
No.  12,  with  Illinois  Power  Company. 
The  Service  Agreement  provides  for  the 
sale  of  capacity  and  energy  by 
WestPlains  Energy-Kansas  to  Illinois 
Power  Company  pursuant  to  the  tariff. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  Illinois 
Power  Company. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  September  23, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  UtiliCorp  United  Inc. 

[Docket  No.  ER98-4473-O001 

Take  notice  that  on  September  3. 
1998.  UtiliCorp  United  Inc.  tendered  for 
filing  on  behalf  of  its  operating  division, 
WestPlains  Energy-Colorado,  a  Service 
Agreement  imder  its  Power  Sales  Tariff. 
FERC  Electric  Tariff  Original  Volume 
No.  11.  with  Illinois  Power  Company. 
The  Service  Agreement  provides  for  the 
sale  of  capacity  and  energy  by 
WestPlains  Energy-Colorado  to  Illinois 
Power  Company  pursuant  to  the  tariff. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by  Illinois 
Power  Company. 

UtiliCorp  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  September  23. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  PP&L,  Inc. 

[Docket  No.  ER98-4474-0001 

Take  Notice  that  on  September  3, 
1998,  PP&L,  Inc.  (formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L),  filed  a  Service  Agreement  dated 
August  28, 1998,  with  Northern  AES 
Energy,  L.L.C.  (Northern),  under  PP&L's 
Market-Based  Rate  and  Resale  of 
Transmission  Rights  Tariff,  FERC 
Electric  Tariff,  CWginal  Volume  No.  5. 
The  Service  Agreement  adds  Northern 
as  an  eligible  customer  imder  the  Tariff. 

PP&L  requests  an  effective  date  of 
September  3, 1998,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Northern  and  to 
the  Peimsylvania  Public  Utility 
Commission. 

Comment  date:  September  23, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


/•necii 
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10.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER98-4475-0001 

Take  notice  that  on  September  3, 
1998,  Niagara  Mohawk  Power 
Corporation  (NMPC),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  a  revision  to  Schedule  A  of 
Rate  Schedule  No.  204,  between  Niagara 
Mohawk  Power  Corporation  and  the 
New  York  Power  Authority.  Schedule  A 
is  a  list  of  the  Municipal  &  Rural 
Electric  Cooperative  Customers  of  the 
Power  Authority  of  the  State  of  New 
York  for  whom  transmission  service  is 
provided  by  Niagara  Mohawk  Power 
Corporation  pursuant  to  Rate  Schedule 
No.  204. 

NMPC  requests  an  effective  date  of 
July  1,  1998.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  the  New  York  Power 
Authority. 

Comment  date:  September  23, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Illinois  Power  Company    . 

[Docket  No.  ER98-44 76-000] 

Take  notice  that  on  September  3, 
1998,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing 
notification  that  Heartland  Energy 
Services,  Inc.  (HES),  has  assigned  its 
rights  and  obligations  under  the 
transmission  service  agreements 
between  Illinois  Power  and  HES  to 
Cargill-Alliant,  L.L.C.  (Cargill).  HES  has 
represented  to  Illinois  Power  that  this 
assignment  was  effective  as  of  January 
28,  1998. 

Copies  of  this  filing  were  served  upon 
HES,  as  well  as  on  Cargill  and  the 
Illinois  Commerce  Commission. 

Comment  date:  September  23, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Tucson  Electric  Power  Cmnpany 

[Docket  No.  ER98-4477-0001 

Take  notice  that  on  September  3, 
1998,  Tucson  Electric  Power  Company 
(TEP),  tendered  for  filing  one  (1)  non- 
firm  umbrella  transmission  service 
agreement  pursuant  to  Part  II  of  TEP's 
Open  Access  Transmission  Tariff, 
which  was  filed  in  Docket  No.  OA96- 
140-000. 

TEP  entered  into  a  umbrella  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  with  El  Paso 
Energy  Marketing  Company  dated 
September  3, 1998.  Service  under  this 
agreement  commenced  August  4, 1998. 


Comment  date:  September  23, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  Cinergy  Services,  Inc. 

[Docket  No.  ER98-44  78-0001 

Take  notice  that  on  September  4, 
1998,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Power  Open  Access 
Transmission  Tariff  entered  into 
between  Cinergy  and  El  Paso  Energy 
Marketing  Company  (El  Paso)  and  an 
index  of  customers. 

Cinergy  and  El  Paso  are  requesting  an 
effective  date  of  August  8, 1998. 

Cinergy  is  serving  a  copy  of  this  filing 
on  El  Paso  Energy  Marketing  Company, 
the  Texas  Public  Utility  Commission, 
the  Public  Utilities  Commission  of  Ohio, 
the  Kentucky  Public  Service 
Commission,  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  September  24, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

14.  Deseret  Generation  &  Transmission 
CoKiperative 

[Docket  No.  ER98-4479-0001 

Take  notice  that  on  September  4, 
1998,  Deseret  Generation  & 
Transmission  Co-operative  (Deseret), 
tendered  for  filing  an  executed  umbrella 
non-firm  point-to-point  service 
agreement  with  New  Energy  Ventures, 
L.L.C,  under  its  open  access 
transmission  tariff.  Deseret's  open 
access  transmission  tariff  is  currently  on 
file  with  the  Commission  in  Docket  No. 
OA97-487-000. 

Copies  have  been  served  upon  New 
Energy  Ventures,  L.L.C. 

Deseret  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
an  effective  date  of  September  4, 1998. 

Comment  date:  September  24. 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Southwest  Power  Pool 

[ER98-4480-000J 

Take  notice  that  on  September  4, 
1998,  Southwest  Power  Pool  (SPP), 
tendered  for  filing  two  executed  service 
agreements  with  The  Energy  Authority 
(EA),  for  short-term  firm  point-to-point 
transmission  service  and  non-firm 
point-to-point  firm  transmission  service 
under  the  SPP  Open  Access 
Transmission  Tariff. 

Effective  date  for  each  of  these 
agreements  is  August  13, 1998. 

Southwest  Power  Pool  requests  a 
waiver  of  the  Commission's  60-day 
requirements  set  forth  at  19  CFR  35.3. 

Copies  of  this  filing  were  served  upon 
EA. 


Comment  date:  September  24, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  Great  Bay  Power  Corporation 

[Docket  No.  ER98-4481-0001 

Take  notice  that  on  September  3, 
1998,  Great  Bay  Power  Corporation 
(Great  Bay),  tendered  for  filing  a  service 
agreement  between  Columbia  Energy 
Power  Marketing  Corporation  and  Great 
Bay  for  service  under  Great  Bay's 
revised  Tariff  for  Short  Term  Sales.  This 
Tariff  was  accepted  for  filing  by  the 
Commission  on  July  24, 1998,  in  Docket 
No.  ER98-3470-000. 

The  service  agreement  is  proposed  to 
be  effective  August  28,  1998. 

Comment  date:  September  24, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by- the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  98-24762  Filed  9-15-98;  8:45  am] 

BILLING  CODE  CTIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Ertergy  Regulatory 
Commission 

[Docket  No.  CP97-774-000.  et  al.] 

CNG  Tragsmission  Corporation;  Texas 
Eastern  Transmission  Corporation; 
Notice  of  AvaUabNity  of  the 
Environmental  Assessment  for  the 
Prof>osed  CNG  Transmission 
Corporation  Market  Area  Storage 
Project 

September  11, 1998. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  both 
the  natural  gas  storage  field  and  * 
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pipeline  facilities  proposed  by  CNG 
Transmission  Corporation  (CNG)  and 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  in  the  above-referenced 
docket. 

The  purpose  of  the  proposed  facilities 
would  be  to  provide  CNG  and  Texas 
Eastern  the  capability  to  expand  the 
capacity  of  the  jointly-owned  storage 
facilities  to  allow  for  the  storage  of  an 
additional  10  billion  cubic  feet  (Bcf)  of 
natural  gas  at  the  Oakford  Storage  Field 
and  12,000  horsepower  (hp)  of 
compression  at  the  Oakford  Compressor 
Station  in  Westmoreland  County, 
Pennsylvania.  Also,  the  proposed 
facihties  would  add  about  200  million 
cubic  feet  per  day  (MMcf/d)  of  injection 
capability  and  about  393  MMcf/d  of 
additional  end-of-January  withdrawal 
capability  at  the  C^kford  Storage  Field. 

CNG  would  also  increase  the 
deliverability  of  the  Greenlick  Storage 
Complex  in  Potter  County,  Pennsylvania 
and  increase  the  working  gas  capacity  of 
the  Fink-Kennedy/Los  Creek  Storage 
Complex  in  Harrison  and  Lewis 
Counties,  West  Virginia. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  woidd  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Specifically,  the  EA  assesses  the 
potential  environmental  effects  of  the 
construction  and  operation  of  CNG  and 
Texas  Eastern's  proposed  modifications 
to  their  gas  storage  and  related  pipeline 
facilities  in  the  Oakford  Storage  Field, 
including: 

•  12,000  horsepower  (hp)  of 
additional  electric  motor-driven 
compression  and  related  piping  and 
appurtenant  facilities  at  the  existing 
CkJcford  Compressor  Station  in 
Westmoreland  Coimty,  Pennsylvania; 

•  About  6  miles  of  new  and 
replacement  storage  field  well  lines  of 
various  diameters  and  lengths.  These 
would  consist  of: 

a.  670  feet  of  existing  6-inch-diameter 
well  line  (JP-266)  with  a  new  12-inch- 
diameter  well  line; 

b.  5,622  feet  of  existing  12-inch  well 
line  (JP-260)  writh  a  new  16-inch- 
diameter  well  line; 

c.  2,545  feet  of  existing  6-inch- 
diameter  well  line  (JP-276)  with  a  new 
10-inch-diameter  well  line; 

d.  3,734  feet  and  684  feet  of  existing 
6-inch-diameter  well  lines  (JP-204,  JP- 
288)  vnth  a  new  8-inch-diameter  well 
line; 

e.  3,623  feet  and  2,228  feet  of  two 
existing  8-inch-di&meter  well  lines  (JP- 


182,  JP-231)  with  a  new  12-inch- 
diameter  well  lines; 

f.  822  feet  and  50  feet  of  two  existing 
6-inch-diameter  well  lines  (JP-432,  JP- 
458)  vfith  a  new  10-inch-diameter  well 
line;  and 

g.  4,400  feet  of  new  24-inch-diameter 
pipeline  (JP-302);  and 

h.  5,016  feet  of  new  1 6-inch-diameter 
pipeline  (JP-303). 

•  A  Gate  Valve  Junction  JP-260/JP- 
302  and  pig  receiver/launcher; 

•  A  Gate  Valve  Junction  JP-302/JP- 
303; 

•  Two  aboveground  Gate  Valves  on 
pipeline  JP-231; 

•  Various  valves,  piping,  filter 
separators,  buildings,  a  launcher/ 
receiver,  and  appurtenant  facilities  at 
the  Oakford  Compressor  Station; 

•  Replacement  of  dehydration 
facilities  at  the  Oakford  Compressor 
Station  with  a  new  dry  desiccant 
dehydration  system  that  would  increase 
the  processing  capability  by  400  MMcf/ 
d  (from  800  MMcf/d  to  1,200  MMcf/d); 
and 

•  325  feet  of  10-inch-diameter  suction 
line  at  the  Lincoln  Heights  Compressor 
Station  in  Westmoreland  County, 
Pennsylvania  replacing  an  8-inch- 
diameter  pipeline  and  related 
abovegroimd  facilities. 

CNG  would  also  increase  the 
deliverability  of  its  Greenlick 
Compressor  Station  in  Potter  Coimty, 
Pennsylvania  from  912  MMcf/d  to  1,062 
MMcf/d,  and  increase  of  150  MMcf/d. 
This  increase  would  be  achieved  by 
modifying  the  existing  dehydration 
system  and  some  of  the  crossover 
heaters,  separators,  valves,  and  other 
existing  facilities. 

Further,  CNG  requests  authorization 
to"  convert  2.56  billion  cubic  feet  (Bcf)  of 
existing  base  gas  capacity  to  working  gas 
capacity  of  Fink-Kennedy/Lost  Creek 
Storage  Complex.  This  conversion 
would  allow  CNG  to  provide  additional 
storage  capacity  without  additional 
facilities. 

Nonjurisdictional  Facilities 

A  nonjurisdictional  138  kilovolt  (KV) 
electric  substation  would  be  installed  at 
the  Oakford  Compressor  Station  by 
Allegheny  Power  Company.  The 
substation  would  be  constructed  on  a 
0.75  acre  site  on  compressor  station 
property  along  the  south  side  and 
outside  of  the  existing  fence  line.  It 
would  consist  of  a  138  KV  transformer, 
poles,  breakers,  and  a  30-foot-long 
access  road  all  within  the  existing 
compressor  station  facility.  In  addition, 
about  1.7  miles  of  138  KV  electric 
transmission  line  would  be  constructed 
to  the  substation  by  Allegheny  Power 


Company.  This  facility  is  analyzed  in 
theEA. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  nimiber  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission. 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE.,  Room  2 A, 
Washington.  DC  20426  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  diat  your  conmients  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  yoiu*  comments 
to:  David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE.,  Room  lA,  Washington,  DC 
20426; 

•  Label  one  of  those  copies  for  the 
attention  of  the  Environmental  Review 
and  CompUance  Branch  II,  PR-11.2; 

•  Reference  Docket  No.  CP97-774- 
000;  and 

•  Mail  youir  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  October  13, 1998. 

Conmients  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  tmd  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  9S-24828  Filed  »-15-98;  8:45  am] 
BILUNQ  COOE  mZ-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Filed  With  ttie 
Commission 

September  11, 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  License  to  Authorize  the  City  of  Hot 
Springs,  Arkansas,  (City)  to  Construct 
and  Operate  a  New  Water  Intake  with  a 
Capacity  to  Withdraw  20  Million 
Gallons  Per  Day  (MGD)  From  Lake 
Hamilton.  The  Proposed  Facihty  would 
Replace  an  Existing  Intake  Constructed 
in  1966,  which  Currently  Withdraws  12 
MGD.  The  City  Currently  is  Expanding 
its  Existing  Ouachita  Water  Treatment 
Facilities  at  Lake  Hamilton  to 
Accommodate  an  Increasing  Local 
Demand  for  Mimicipal  Water. 

b.  Project  No.:  271-053. 

c.  Date  Filed:  September  1, 1998. 

d.  Applicant:  Entergy  Arkansas,  Inc. 

e.  Name  of  Project:  Carpenter-Remmel 
Hydroelectric  Project. 

/.  Location:  Garland  and  Hot  Springs 
Counties,  Arkansas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact:  Mr.  Bobby 
Pharr,  Entergy  Fossil  Operations,  Lake 
Catherine/Hydro/ERS.  P.O.  Box  218. 
Jones  Mill.  AR  72105.  (501)  620-5674. 

i.  FERC  Contact:  Jim  Haimes,  (202) 
219-2780. 
/.  Comment  Date:  October  9. 1998. 
k.  Description  of  Project:  The  licensee 
is  requesting  the  Commission's 
authorization  to  permit  the  City  of  Hot 
Springs,  Arkansas  to  construct  and 
operate  a  new  20  MGD  water  intake  on 
Lake  Hamilton.  The  proposed  faciUty 
would  replace  the  City's  existing  water 
intake,  which  currently  v«thdraws  up  to 
12  MGD  from  Lake  Hamilton. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 


be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl .  Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  appHcation  to  which  the 
filing  refers.  Any  of  the  above-named 
docuiments  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application.  - 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
appUcation.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  98-24826  Filed  9-15-98;  8:45  am] 

BN.UNO  COOE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6161-7] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Evaluation 
of  Jobs  Through  Recycling  Grant 
Projects 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  annoimces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Evaluation  of  Jobs  Through  Recycling 
Grant  Projects,  ICR  Number  1865.01. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 


includes  the  actual  data  collection 

instnmient. 

DATES:  Comments  must  be  submitted  on 

or  before  October  16. 1998. 

FOR  FURTHER  INFORMATION  OR  A  COPY: 

Contact  Sandy  Farmer  at  EPA  by  phone 

at  (202)  260-2740,  by  email  at 

farmer.sandy@epamail.epa.gov,  or 

dovraload  off  the  Internet  at  http:// 

www.epa.gov/icr  and  refer  to  EPA  ICR 

No.  1865.01.  Alternatively,  download 

off  the  Jobs  Through  Recycling  Web  site 

at  http://wrww.epa.gov/jtr/seconds/ 

program/program.htm. 

SUPPLEMENTARY  INFORMATION: 

Title:  Evaluation  of  Jobs  Through 
Recycling  Grant  Projects,  ICR  Number 
1865.01.  This  is  a  new  collection. 
Abstmct:  EPA  launched  the  Jobs 
Through  Recycling  (JTR)  initiative  in 
1994  to  help  faciUtate  the  growth  of  the 
recycling  industry  and  thereby  increase 
the  environmental  and  economic 
benefits  created  by  recycling.  The 
industry  includes  businesses  involved 
in  collecting,  processing, 
manufacturing,  and  selling  products 
made  from  recovered  materials.  With 
JTR,  EPA  intended  to  help  state  and 
tribal  agencies  build  a  support 
infrastructure  of  economic  development 
activities  which  create  jobs,  increase 
capital  invested  in  the  recycling 
industry,  create  new  recycling  capacity, 
and  increase  the  amount  of  secondary 
materials  actually  used. 

To  assess  the  success  of  the  JTR  grant 
projects,  EPA  designed  a  methodology 
to  evaluate  the  resuhs, 
accoraphshments,  and  lessons  learned 
from  each  JTR  grant.  The  first  step  in  the 
methodology  is  to  review  grant 
workplans,  progress  and  final  reports, 
and  grant  products.  The  second  step  is 
to  interview  the  grantees  as  well  as  one 
project  partner  and  one  business 
assisted  by  each  grantee.  To  facilitate 
the  evaluation,  EPA  developed  an 
interview  guide  with  a  standard  set  of 
questions  for  grantees,  project  partners, 
and  assisted  businesses.  The  interview 
guide  will  enable  EPA  to  collect  both 
qualitative  and  quantitative  information 
on  the  accomplishments  of  the  JTR 
grantees  through  either  phone  or  onsite 
interviews.  Grantees,  for  example,  are 
asked  to  describe  the  lessons  learned 
and  challenges  overcome  in 
implementing  and  managing  their 
projects  as  well  as  the  resuhs.  such  as 
the  nimiber  of  jobs  created,  amount  of 
capital  invested,  volume  of  new 
capacity  created,  and  volume  of 
secondary  materials  actually  used.  EPA 
pilot  tested  the  evaluation  process  and 
the  discussion  guide  with  six  1994  JTR 
grants.  All  participation  in  JTR  project 
evaluation  interviews  is  voluntary. 
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The  purpose  of  the  ICR  is  to  allow 
EPA  to  continue  its  evaluation  of  JTR 
grant  projects  by  measuring  the  success 
of  the  remaining  1994  grant  projects  as 
well  as  the  grants  awarded  in  1995, 
1996,  and  1997.  The  information 
compiled  during  these  interviews  will 
be  disseminated  to  current  and  future 
program  participants  as  well  as  other 
recycling  market  development 
professionals,  so  that  others  can 
replicate  project  successes  and  avoid 
past  mistakes.  In  addition,  EPA  will  use 
the  information  gathered  to  help 
identify  opportunities  to  improve  the 
overall  JTR  program  and  ensure  its 
continued  growth  and  success.  Finally, 
the  evaluation  will  assist  EPA  in 
complying  with  the  Government 
Performance  and  Results  Act  of  1993 
(GPRA),  by  measuring  progress  towards 
the  goals  and  objectives  detailed  in  the 
EPA  Strategic  Plan. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  Notice  required 
under  5  CFR  1320.8(d).  soliciting 
comments  on  this  collection  of 
information  was  published  on  6/2/98 
(63  FR  29988);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  6  hours  per 
response  from  JTR  grantees  and  2.25 
hours  per  response  from  project  partners 
and  assisted  businesses.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  JTR  grantees,  which  include 
state,  multistate,  and  tribal 
organizations  that  have  received  grant 
funding  through  JTR.  Also  affected  are 


project  partners  (including  state  and 
local  agencies)  and  selected  businesses 
assisted  by  JTR  grantees. 

Estimated  Number  of  Respondents: 
35. 

Frequency  of  Response:  One-tiine 
only. 

Estimated  Total  Annual  Hour  Burden: 
122.5  hours. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1865.01  in 
any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OP  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington,  DC  20460 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA  725  17th  Street,  NW, 

Washington.  DC  20503 

Dated:  September  9, 1998. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  98-24838  Filed  9-15-98;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

CFRL-6161-3] 

Texas;  Full  Program  Adequacy 
Determination  of  State  Municipal  Solid 
Waste  Permit  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  tentative 
determination  of  full  program  adequacy 
for  the  State  of  Texas. 

summary:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  household  hazardous  waste  or 
conditionally  exempt  small  quantity 
generator  waste,  comply  with  the 
revised  Federal  MSWLF  Criteria  (40 
CFR  part  258).  Section  4005(c)(l)(C)of 
RCRA  requires  the  (EPA)  to  determine 
whether  States  have  "adequate"  permit 
programs  for  MSWLFs,  but  does  not 
mandate  issuance  of  a  rule  for  such 
determinations. 

Texas  applied  for  a  determination  of 
adequacy  under  section  4005  of  RCRA. 


The  EPA  reviewed  Texas'  application 
and  made  a  tentative  determination 
subject  to  public  review  and  comment, 
that  Texas'  MSWLF  permit  program  is 
adequate  to  ensure  compliance  with  the 
revised  MSWLF  criteria. 
DATES:  All  comments  on  Texas' 
application  for  full  determination  of 
adequacy  must  be  received  by  the  close 
of  business  on  October  16, 1998. 
ADDRESSES:  Copies  of  Texas'  application 
for  adequacy  determination  are 
available  for  inspection  and  copying 
from  8:30  a.m.  to  4  p.m.  at  the  following 
addresses:  Texas  Natural  Resource 
Conservation  Commission  File  Room, 
Room  1301,  Building  F,  12100  Park  35 
Circle  (Yager  Lane  Exit,  IH  35  North). 
Austin,  Texas  (512)  239-0900;  EPA 
Region  6  Library,  1445  Ross  Avenue, 
Dallas,  Texas  Attn.:  Willie  Kelley,  (214) 
665-6760,  or  Shari  McAllister  (214) 
665-6424.  Written  comments  should  be 
sent  to  EPA  Region  6,  Attn.  Willie 
Kelley  (6PD-U)  1445  Ross  Avenue 
Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Fuerst,  UST/Solid  Waste  Section 
(6PD-U),  EPA  Region  6, 1445  Ross  Ave. 
Dallas,  Texas  75202-2733,  phone  214/ 
665-6454. 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  HSWA  of  1984, 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  criteria  in  40 
CFR  part  258.  Subtitle  D  also  requires, 
in  section  4005,  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  criteria  at  40  CFR  part  258.  To 
fulfill  this  requirement,  the  Agency  has 
proposed  a  State  Implementation  Rule 
(SIR).  On  January  26, 1996,  EPA 
proposed  SIR  (61  FR  2584)  that  will 
provide  procedures  by  which  EPA  will 
approve,  partially  approve,  or 
disapprove  State  landfill  permit 
programs.  The  Agency  intends  to 
approve  adequate  State  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  SIR.  Prior 
to  promulgation  of  the  SIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States  may 
use  the  draft  SIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State  permit  programs  provide 
interaction  between  the  State  and  the 
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owner/operator  regarding  site-specific 
permit  conditions.  Only  those  owners/ 
operators  located  in  States  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  part 
258  to  the  extent  the  State  permit 
program  allows  such  flexibility.  The 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State  and  the  permit 
status  of  any  facility,  the  Federal  criteria 
will  apply  to  all  permitted  and 
unpermitted  MSWLFs. 

The  EPA  interprets  the  requirements 
for  States  to  develop  "adequate" 
programs  for  permits  or  other  forms  of 
prior  approval  to  impose  several 
minimum  requirements.  First,  each 
State  must  have  enforceable  standards 
for  new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State  must 
have  the  authority  to  issue  a  permit  or 
other  notice  of  prior  approval  to  all  new 
and  existing  MSWLFs  in  its  jurisdiction. 
The  State  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally,  EPA  believes 
that  the  State  must  show  it  has 
sufficient  compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

The  EPA  Regions  will  determine 
whether  a  State  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  The  EPA 
has  provided  specific  criteria  for  this 
evaluation  in  the  proposed  SIR.  The 
EPA  expects  States  to  meet  all  of  these 
requirements  for  all  elements  of  an 
MSWLF  program  before  it  gives  fuU 
approval  to  an  MSWLF  program. 

On  September  27, 1993,  the  EPA 
Administrator  signed  the  final  rule 
extending  the  effective  date  of  the 
landfill  criteria  for  certain 
classifications  of  landfills  (proposed 
rule  58  FR  40568,  July  28, 1993).  Thus, 
for  certain  small  landfills  that  fit  the 
small  landfill  exemption  as  defined  in 
40  CFR  258.1(f),  the  Federal  criteria 
were  effective  on  October  9, 1995,  rather 
than  on  October  9, 1993.  The  final  rule 
on  the  effective  date  extension  was 
published  in  the  Federal  Register 
October  1, 1993  (58  FR  51536). 

On  August  10, 1995,  the  EPA 
published  a  proposed  rule  to  solicit 
comments  on  a  two-year  delay,  until 
October  9, 1997,  of  the  general 
compliance  date  of  the  MSWLF  criteria 
for  qualifying  small  MSWLFs  (60  FR 
40799).  This  allowed  EPA  time  to 
finalize  the  proposed  alternatives.  The 
final  rule  on  the  delay  of  the  compUance 
date  was  published  in  the  Federal 


Register  on  October  6, 1995  (60  FR 
52337). 

B.  State  of  Texas 

On  September  23, 1997,  Texas 
submitted  an  application  for  a  full 
adequacy  determination  for  the  State's 
MSWLF  permit  program.  The  EPA  has 
reviewed  Texas'  application  and  has 
tentatively  determined  that  all  portions 
of  Texas'  subtitle  D  MSWLF  program 
will  ensure  compUance  with  the  revised 
Federal  criteria.  On  December  17, 1993. 
EPA  published  a  final  determination  of 
partial  program  adequacy  for  Texas' 
program.  Further  background  on  the 
final  determination  of  partial  program 
adequacy  appears  in  58  FR  65986 
(December  17, 1993)  and  in  58  FR  44821 
(August  25, 1993).  In  those  actions,  EPA 
approved  all  portions  of  the  State's 
MSWLF  permit  program  except  Texas' 
regulations  exempting  certain  small 
landfills  in  arid  regions  from  ground 
water  monitoring  requirements.  On  May 
7, 1993  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  Court 
[Sierra  Club  v.  EPA,  992F.2d  337  D.C. 
Cir.  1993)  directed  EPA  to  eliminate  an 
exemption  from  ground  water 
monitoring  for  small  landfills  in  arid 
and  remote  locations  (40  CFR  258.1 
(f)(1)). 

hi  effect,  the  court  held  that  "*  *  * 
the  Agency  must  revise  its  final  rule  to 
require  groundwater  monitoring,  as 
necessary  to  detect  contamination,  at  all 
landfills.  While  such  factors  as  size, 
location  and  climate  may  affect  the 
extent  or  kind  of  monitoring  necessary 
to  detect  contamination  at  a.  specific 
facility,  they  can  not  justify  exemption 
fit)m  the  statutory  monitoring 
requirement."  Thus,  the  Court  vacated 
the  small  landfill  exemption  as  it 
pertains  to  groiuid  water  monitoring, 
directing  the  Agency  to  "*  *  *  revise 
its  rule  to  require  groundwater 
monitoring  at  all  landfiUs."  For  that 
reason,  EPA  directed  Texas  to  remove 
the  exemption  for  certain  small  landfills 
in  arid  regions  from  ground  water 
monitoring.  However,  with  EPA's 
concurrence,  Texas  deferred  repealing 
the  exemption  until  EPA  adopted  a  new 
standard. 

On  March  26, 1996,  the  Land  Disposal 
Program  Flexibility  Act  of  1996  was 
passed  (Pub.  L.  104-119,  March  26. 
1996)  which  provides  explicit  authority 
for  the  ground  water  monitoring 
exemption,  whereupon  EPA 
reestablished  the  groimd  water 
monitoring  exemption  (61  FR  50410, 
September  25. 1996)  that  had  been 
vacated  by  the  Court.  Thereafter.  Texas 
applied  for  a  determination  of  full 
program  adequacy,  since  it  had  retained 
the  ground  water  monitoring  exemption 


in  its  rules  and  was  now  in  conformity 
with  the  revised  Federal  criteria. 

The  EPA  has  reviewed  Texas' 
application  and  has  tentatively 
determined  that  all  portions  of  the 
State's  appUcation  are  consistent  with 
the  revised  Federal  criteria.  In  its 
application.  Texas  demonstrated  that 
the  State's  permit  program  adequately 
meets  the  location  restrictions, 
operating  criteria,  design  criteria, 
groundwater  monitoring  and  corrective 
action  requirements,  closure  and  post- 
closure  care  requirements,  and  financial 
assiirance  criteria  in  the  revised  Federal 
criteria.  In  addition,  the  State  of  Texas 
also  demonstrated  that  its  MSWLF 
permit  program  contains  specific 
provisions  for  public  participation, 
compliance  monitoring,  and 
enforcement. 

The  public  may  submit  written 
conunents  on  EPA's  tentative 
determination  imtil  October  16. 1998. 
Copies  of  Texas'  application  are 
available  for  inspection  emd  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  document. 
The  EPA  will  consider  all  pubHc 
comments  on  its  tentative  determination 
that  where  received  during  the  public 
comment  period.  Issues  raised  by  those 
comments  may  be  the  basis  for  a 
determination  of  inadequacy  for  Texas' 
program.  The  EPA's  final  determination 
notice  will  include  a  simimary  of  the 
reasons  for  the  final  determination  and 
a  response  to  all  major  comments. 

Texas  does  not  claim  jurisdiction  over 
Indian  lands. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
state  enforcement  program.  As  EPA 
explained  in  the  preamble  to  the 
MSWLF  criteria.  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  in  a  State  program  approved 
by  EPA  to  be  in  compliance  with  the 
Federal  criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Children's  Health  Protection:  Under 
Executive  Order  (E.O.)  13045,  for  all 
significant  regulatory  actions  as  defined 
by  E.0. 12866,  EPA  must  provide  an 
evaluation  of  the  environmental  health 
or  safety  effect  of  a  proposed  rule  on 
children  and  an  explanation  of  why  the 
proposed  rule  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 
This  is  not  a  significant  regulatory 
action  and  is  exempt  from  EO  13045. 

Compliance  With  Executive  Order 
12866:  The  office  of  Management  and 
Budget  has  exempted  this  rule  from  the 
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requirements  of  section  3  of  Executive 
Order  12291. 

Unfunded  Mandates  Reform  Act:  Title 
n  of  the  Unfunded  Mandates  Reform 
Act  of  1995  (UMRA).  Pub.  L.  104-4. 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  must  prepare  a  written 
statement,  including  a  cost  benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  State,  local,  and 
tribal  goveniments,  in  the  aggregate,  or 
to  the  private  sector  of  $100  million  or 
more  in  any  one  year. 

Today's  document  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  Today's  dociunent  would 
merely  acknowledge  the  adequacy  of  a 
portion  of  an  existing  State  program. 
The  EPA  has  determined  that  this 
docimient  would  not  contain  any 
Federal  mtmdate  that  may  result  in 
expenditiu*es  of  $100  million  or  more 
for  state,  local,  and  tribal  governments, 
in  the  aggregate  or  the  private  sector  in 
any  one  year.  Therefore,  today's 
document  is  not  subject  to  the 
requirements  of  section  202  of  the 
UMRA. 

Certification  Under  the  Regulatory 
Flexibility  Act:  Piu-suant  to  the 
provisions  of  5  U.S.C.  605(b),  I  hereby 
certify  that  this  approval  will  not  have 
a  significant  economic  impact  on^a 
substantial  niunber  of  small  entities.  It 
does  not  impose  any  new  bvirdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C.  6946. 

Dated:  August  26. 1998. 
Jeny  Qififord. 

Deputy  Regional  Administrator.  Region  6. 
[PR  Doc.  98-24738  Filed  9-15-98;  8:45  am] 
Muma  CODE  6seo-60-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30443A;  FRL-6029-2] 

LidoChem  Inc.;  Approval  of  a  Pesticide 
Product  Registration 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  an  application  to 


register  the  pesticide  product  eKsPunge, 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(c)(5)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Klunar,  Regulatory  Action  Leader, 
Biopesticides  and  Pollution  Prevention 
Division  (7511C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  Office  location/telephone 
number  and  e-mail  address:  Rm.  902W5, 
CM  #2, 1921  Jefferson  Davis  Hwy, 
Arlington,  VA,  703-308-8291;  e-mail: 
kumar.rita@epamail.epa.gov. 
SUPPLEMENTARY  MFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  document  and  the  Fact 
Sheet  are  available  bom  the  EPA  home 
page  at  the  Federal  Register- 
Environmental  Documents  entry  for  this 
document  imder  "Laws  and 
Regulations"  (http://wnYW.epa.gov/ 
fedrgstr/). 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  December  9, 1997 
(62  FR  64831)  (FRL-575&-3),  which 
annoimced  that  LidoChem  Inc.,  20 
Village  Court,  Hazlet,  NJ  07730,  had 
submitted  an  appUcation  to  register  the 
pesticide  product  eKsPunge  (EPA  File 
Symbol  70644-R),  containing  the  new 
active  ingredient  monopotassium 
phosphate  (KH2PO4)  at  100%,  an  active 
ingredient  not  included  in  any 
previously  registered  product. 

The  active  ingredient  for  the 
registered  product  was  amended  to  read 
"Potassium  Dihydrogen  Phosphate" 
commonly  known  as  monopotassium 
phosphate. 

The  application  was  approved  on 
August  12, 1998,  as  eKsPunge  for  the 
control  of  powdery  mildew  on  apples, 
cherries,  cucumbers,  grapes,  mangoes, 
melons,  nectarines,  peaches,  peppers, 
pliuns,  summer/winter  squash, 
tomatoes,  watermelons,  and  roses  (EPA 
Registration  Number  70644-1). 

'The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  potassiimi 
dihydrogen  phosphate,  and  information 
on  social,  economic,  and  environmental 
benefits  to  be  derived  from  use. 
Specifically,  the  Agency  has  considered 
the  nature  of  the  pesticide  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
safety  determinations  which  show  that 
use  of  potassiiun  dihydrogen  phosphate 
when  used  in  accordance  with 
widespread  and  commonly  recognized 


practice,  will  not  generally  cause 
unreasonable  adverse  effects  to  the 
environment. 

More  detailed  information  on  this 
registration  is  contained  in  an  EPA 
Pesticide  Fact  Sheet  on  potassium 
dihydrogen  phosphate. 

A  copy  of  the  fact  sheet,  which 
provides  a  simimary  description  of  the 
pesticides,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  bom  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide' 
Programs,  Environmental  Protection 
Agency,  Rm.  119,  CM  #2,  Arlington,  VA 
22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  Office  (A- 
101),  401  M  St.,  SW.,  Washington,  D.C. 
20460.  Such  requests  should:  (1) 
Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  September  4, 1998. 

Kathleen  D.  Knox, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs.  __^ 

[FR  Doc.  98-24842  Filed  9-15-98;  8:45  am] 
BiuJNOCODE  eseo-so-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-830;  FRL  6025-8] 

Notice  Of  Filing  of  Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  annoimces  the 
initial  filing  of  pesticidepetitions 
proposing  the  establishment  of 
regulations  for.  residues  of  certain 
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pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  nimiber  PF-830,  must  be 
received  on  or  before  October  16, 1998. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7502C), 
Information  Resources  and  Services 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2, 1921  Je^erson  Davis  Highway, 
Arlington,  VA. 


Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamaiI.epa.gov.  Follow  the 
instructions  imder  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
CBI  should  not  be  submitted  through  e- 
mail.  Information  marked  as  CBI  will 
not  be  disclosed  except  in  accordance 


v«rith  procedures  set  forth  in  40  CFR  part 
2.  A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  pubhcly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in-Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 

Office  location/telephone  number 

Address 

Beth  Edwards 

Rm.  216,  CM  #2,  703-305-5400;  e-mail:  edwards.beth@epamail.epa.gov. 
Rra  7078,  CM  #2,  703-308-8373;  e-mail:  alston.treva@epamail.epa.gov. 

1921  Jefferson  Davis  Hwy.,  Ar- 
lington, VA 
Do. 

Treva  Alston 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
imder  docket  control  number  PF-830 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  cmd  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 


the  docket  control  nimiber  PF-830  and 
appropriate  petition  nimiber.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  2, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  with  minor,  non- 
substantive editorial  changes.  The 
petition  summary  aimounces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
p>esticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

1.  Dow  AgroSciences 

PP  BF5002 

EPA  has  received  a  pesticide  petition 
(PP  8F5002)  from  Dow  AgroSciences, 
9330  Zionsville  Road,  Indianapolis,  IN 
46254  proposing  pursuant  to  section 
408(d)  of  the  (FF  DCA),  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 


the  insecticide  spinosad  in  or  on  the 
raw  agricultural  commodities  com  grain 
including  field,  sweet  (K+CWHR),  and 
pop  at  0.02  part  per  million  (ppm); 
forage,  fodder,  straw,  and  hay  of  cereal 
grains  at  1.0  ppm;  legume  vegetables 
(succulent  including  soybeans)  at  0.3 
ppm;  cucurbits  at  0.3  ppm;  sorghum 
grain  at  1.0  ppm;  sorghum  aspirated 
grain  fi^ctions  at  3.0  ppm;  stone  fruit  at 
0.2  ppm;  and  wheat  grain  at  0.02  ppm. 
Because  of  the  amount  of  spinosad 
residue  found  in  com,  sorgihum,  and 
wheat  products  used  in  animal  feeds  as 
well  as  those  commodities  with  existing 
residue  tolerances  that  are  potentially 
used  in  animal  rations,  the  following 
increases  in  livestock  residue  tolerances 
are  being  proposed:  livestock,  meat 
residue  tolerance  of  0.1  ppm;  livestock, 
meat  byproduct  residue  tolerance  of  0.4 
ppm;  livestock,  fat  residue  tolerance  of 
1.5  ppm;  a  milk  residue  tolerance  of  0.1 
ppm;  a  milk  fat  residue  tolerance  of  1.5 
ppm.  In  addition,  the  following  poultry 
residue  tolerances  are  being  proposed: 
poultry,  fat  at  0.2  ppm;  poultry,  meat 
and  meat  byproducts  at  0.02  ppm;  and 
eggs  at  0.02  ppm.  An  adequate 
analytical  method  is  available  for 
enforcement  purposes.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
die  FFDCA;  however,  S'A  has  not  fiilly 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  spinosad  in  plants  (apples,  cabbage, 
cotton,  tomato,  and  turnip)  and  animals 
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(goats  and  poultry)  is  adequately 
understood  for  the  purposes  of  these 
tolerances.  A  rotational  crop  study 
showed  no  carryover  of  measurable 
spinosad  related  residues  in 
representative  test  crops. 

2.  Analytical  method.  There  is  a 
practical  method  (immunoassay)  for 
detecting  0.005  ppm  and  measuring  0.01 
ppm  levels  of  spinosad  in  or  on  food 
with  a  limit  of  detection  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  for  these  tolerances. 
The  method  has  had  a  successful 
method  tryout  in  the  EPA's  laboratories. 

3.  Magnitude  of  residues.  Magnitude 
of  residue  studies  were  conducted  for 
stone  fruit  (7  sites  for  cherries,  6  sites 
for  peaches,  4  sites  for  plums,  and  2 
sites  for  prunes);  cucurbits  (6  sites  for 
cucimibers,  6  sites  for  muskmelons,  and 
3  sites  for  summer  squash);  sweet  com 
(12  sites);  field  com  (5  sites  at  5  x  label 
rate);  legume  vegetables  (11  sites  for 
snap  beans,  7  sites  for  snow  peas,  and 

7  sites  at  5  X  label  rate  for  soybeans); 
sorghum  (9  sites);  and  wheat  (6  sites  at 
5  X label  rate).  Residues  found  in  these 
studies  ranged  from  ND  to  0.14  ppm  on 
stone  fruit;  ND  to  0.19  ppm  in  cucurbits; 
ND  for  field  com  grain  and  sweet  com 
(K=CWHR);  0.09  to  0.57  ppm  for  com 
forage;  0.03  to  0.82  ppm  for  com  fodder; 
ND  to  0.23  ppm  for  legimie  vegetables; 
0.03  to  0.68  ppm  for  sorghum  grain;  0.06 
to  0.18  ppm  for  sorghum  forage;  0.06  to 
0.29  ppm  for  sorghimi  fodder;  2.02  ppm 
for  soiighum  aspirated  grain  fractions; 
ND  to  0.09  ppm  for  wheat  grain;  ND  to 
0.07  ppm  for  wheat  forage;  0.01  to  0.20 
ppm  for  wheat  hay;  and  0.01  to  0.73 
ppm  for  wheat  straw. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Spinosad  has  low- 
acute  toxicity.  The  rat  oral  LDjo  is  3,738 
milligram/kilogram  (mg/kg)  for  males 
and  >  5,000  mg/kg  for  females,  whereas 
the  mouse  oral  LDjo  is  >  5,000  mg/kg. 
The  rabbit  dermal  LDso  is  >  5,000  mg/ 
kg  and  the  rat  inhalation  LCso  is  >  5.18 
mg/1  air.  In  addition,  spinosad  is  not  a 
skin  sensitizer  in  guinea  pigs  and  does 
not  produce  significant  dermal  or  ocular 
irritation  in  rabbits.  End  use 
formulations  of  spinosad  that  are  water 
based  suspension  concentrates  have 
similar  low  acute  toxicity  profiles. 

2.  Genotoxicty.  Short-term  assays  for 
genotoxicity  consisting  of  a  bacterial 
reverse  mutation  assay  (Ames  test),  an 
in  vitro  assay  for  cytogenetic  damage 
using  the  Chinese  hamster  ovary  cells, 
an  in  vitro  mammalian  gene  mutation 
assay  using  mouse  lymphoma  cells,  an 
in  vitro  assay  for  DNA  damage  and 
repair  in  rat  hepatocytes,  and  an  in  vivo 
cytogenetic  assay  in  the  mouse  bone 
marrow  (micronucleus  test)  have  been 


conducted  with  spinosad.  These  studies 
show  a  lack  of  genotoxicity. 

3.  Reproductive  and  developmental 
toxicity.  Spinosad  caused  decreased 
body  weights  in  maternal  rats  given  200 
mg/kg/day  by  gavage  (highest  dose 
tested).  This  was  not  accompanied  by 
either  embryo  toxicity,  fetal  toxicity,  or 
teratogenicity.  The  no-observed-effect 
levels  (NOELs)  for  maternal  and  fetal 
toxicity  in  rats  were  50  and  200  mg/kg/ 
day,  respectively.  A  teratology  study  in 
rabbits  showed  that  spinosad  caused 
decreased  body  weight  gain  and  a  few 
abortions  in  maternal  rabbits  given  50 
mg/kg/day  (highest  dose  tested). 
Matemal  toxicity  was  not  accompanied 
by  either  embryo  toxicity,  fetal  toxicity, 
or  teratogenicity.  The  NOELs  for 
matemal  and  fetal  toxicity  in  rabbits 
were  10  and  50  mg/kg/day,  respectively. 
In  a  two-generation  reproduction  study 
in  rats,  parental  toxicity  was  observed  in 
both  males  and  females  given  100  mg/ 
kg/day  (highest  dose  tested).  Perinatal 
effects  (decreased  litter  size  and  pup 
weight)  at  100  mg/kg/day  were 
attributed  to  matemal  toxicity.  The 
NOEL  for  matemal  and  pup  effects  was 
10  mg/kg/day. 

4.  Subchronic  toxicity.  Spinosad  was 
evaluated  in  13-week  dietary  studies 
and  showed  NOELs/no-observed- 
adverse-effect  levels  (NOAELs)  of  4.89 
and  5.38  mg/kg/day,  respectively  in 
male  and  female  dogs;  6  and  8  mg/kg/ 
day,  respectively  in  male  and  female 
mice;  and  33.9  and  38.8  mg/kg/day, 
respectively  in  male  and  female  rats.  No 
dermal  irritation  or  systemic  toxicity 
occurred  in  a  21-day  repeated  dose 
dermal  toxicity  study  in  rabbits  given 
1,000  mg/kg/day. 

5.  Chronic  toxicity.  Based  on  chronic 
testing  with  spinosad  in  the  dog  and  the 
rat,  the  EPA  has  set  a  reference  dose 
(RfD)  of  0.027  mg/kg/day  for  spinosad. 
The  RfD  has  incorporated  a  100-fold 
safety  factor  to  the  NOELs  found  in  the 
chronic  dog  study  to  account  for  inter- 
and  intra-species  variation.  The  NOELs 
shown  in  the  dog  chronic  study  were 
2.68  and  2.72  mg/kg/day,  respectively 
for  male  and  female  dogs.  The  NOELs 
(systemic)  shown  in  the  rat  chronic/ 
carcinogenicity/neurotoxicity  study 
were  9.5  and  12.0  mg/kg/day, 
respectively  for  male  and  female  rats. 
Using  the  Guidelines  for  Carcinogen 
Risk  Assessment  published  September 
24, 1986  (51  FR  33992),  it  is  proposed 
that  spinosad  be  classified  as  Group  E 
for  carcinogenicity  (no  evidence  of 
carcinogenicity)  based  on  the  results  of 
carcinogenicity  studies  in  two  species. 
There  was  no  evidence  of 
carcinogenicity  in  an  18-month  mouse 
feeding  study  and  a  24-month  rat 
feeding  study  at  all  dosages  tested.  The 


NOELs  shown  in  the  mouse 
oncogenicity  study  were  11.4  and  13.8 
mg/kg/day.  respectively  for  male  and 
female  mice.  A  maximum  tolerated  dose 
was  achieved  at  the  t jp  dosage  level 
tested  in  both  of  these  studies  based  on 
excessive  mortality.  Thus,  the  doses 
tested  are  adequate  for  identifying  a 
Ccmcer  risk.  Accordingly,  a  cancer  risk 
assessment  is  not  needed. 

6.  Animal  metabolism.  There  were  no 
major  differences  in  the  bioavailability, 
routes  or  rates  of  excretion,  or 
metabolism  of  spLnosyn  A  and  spinosyn 
D  following  oral  administration  in  rats. 
Urine  and  fecal  excretions  were  almost 
completed  in  48-hours  post-dosing.  In 
addition,  the  routes  and  rates  of 
excretion  were  not  affected  by  repeated 
administration. 

7.  Metabolite  toxicology.  The  residue 
of  concern  for  tolerance  setting  purposes 
is  the  parent  material  (spinosyn  A  and 
spinosyn  D).  Thus,  there  is  no  need  to- 
address  metabolite  toxicity. 

8.  Neurotoxicity.  Spinosad  did  not 
cause  neurotoxicity  in  rats  in  acute, 
subchronic,  or  chronic  toxicity  studies. 

9.  Endocrine  effects.  There  is  no 
evidence  to  suggest  that  spinosad  has  an 
effect  on  any  endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  For  purposes  of 
assessing  the  potential  dietary  exposure 
from  use  of  spinosad  on  stone  fruit, 
cucurbits,  com  (field,  sweet,  and  pop), 
legume  vegetables  (succulent  including 
soybeans),  sorghum,  and  wheat  as  well 
as  from  other  existing  spinosad  crop 
uses,  a  conservative  estimate  of 
aggregate  exposure  is  determined  by 
basing  the  theoretical  maximum  residue 
concentrations  (TMRC)  on  the  proposed 
tolerance  levels  for  spinosad  and 
assuming  that  100%  of  these  proposed 
new  crops  and  other  existing  (registered 
for  use)  crops  grown  in  the  United 
States  were  treated  with  spinosad.  The 
TMRC  is  obtained  by  multiplying  the 
tolerance  residue  levels  by  the 
consumption  data  which  estimates  the 
amount  of  crops  and  related  foodstuffs 
consumed  by  various  population 
subgroups.  The  use  of  a  tolerance  level 
and  100%  of  crop  treated  clearly  results 
in  an  overestimate  of  human  exposure 
and  a  safety  determination  for  the  use  of 
spinosad  on  crops  cited  in  this  summary 
that  is  based  on  a  conservative  exposure 
assessment. 

2.  Drinking  water.  Another  potential 
soiuc^  of  dietary  exposure  are  residues 
in  drinking  water.  Based  on  the 
available  environmental  studies 
conducted  with  spinosad  wherein  it's 
properties  show  little  or  no  mobility  in 
soil,  there  is  no  anticipated  exposure  to 
residues  of  spinosad  in  drinking  water. 
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In  addition,  there  is  no  established 
maximum  concentration  level  (MCL)  for 
residues  of  spinosad  in  drinking  water. 
3.  Non-dietary  exposure.  Spinosad  is 
currently  registered  for  use  on  a  nxmiber 
of  crops  including  cotton,  fruits,  and 
vegetables  in  the  agriculture 
environment.  Spinosad  is  also  currently 
registered  for  outdoor  use  on  turf  and 
ornamentals  at  low  rates  of  application 
(0.04  to  0.54  lb  active  ingredient  (a.i.) 
per  acre)  and  indoor  use  for  drywood 
termite  control  (extremely  low 
application  rates  used  with  no  occupant 
exposure  expected).  Thus,  the  potential 
for  non-dietary  exposure  to  the  general 
population  is  considered  negligible. 

D.  Cumulative  Effects 

The  potential  for  orniulative  effects  of 
spinosad  and  other  substances  that  have 
a  common  mechanism  of  toxicity  is  also 
considered.  In  terms  of  insect  control, 
spinosad  causes  excitation  of  the  insect 
nervous  system,  leading  to  involuntary 
muscle  contractions,  prostration  with 
tremors,  and  finally  paralysis.  These 
effects  are  consistent  with  the  activation 
of  nicotinic  acetylcholine  receptors  by  a 
mechanism  that  is  clearly  novel  and 
unique  among  knowTi  insecticidal 
compounds.  Spinosad  also  has  effects 
on  the  Gamma  aminobatopic  acid 
(GABA)  receptor  function  that  may 
contribute  further  to  its  insecticidal 
activity.  Based  on  results  found  in  tests 
with  various  mammafian  species, 
spinosad  appears  to  have  a  mechanism 
of  toxicity  like  that  of  many  amphiphilic 
cationic  compounds.  There  is  no 
reliable  information  to  indicate  that 
toxic  effects  produced  by  spinosad 
would  be  cumulative  with  those  of  any 
other  pesticide  chemical.  Thus  it  is 
appropriate  to  consider  only  the 
potential  risks  of  spinosad  in  an 
aggregate  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions  and 
the  proposed  RflD  described  in  Unit 
1.B.5  of  this  document,  the  aggregate 
exposure  to  spinosad  use  on  stone  fruit, 
cucurbits,  com  (field,  sweet,  and  pop), 
legimie  vegetables  (succulent  including 
soybeans),  sorghum,  and  wheat  and 
other  existing  crop  uses  will  utilize 
25.4%  of  die  RfD  for  the  U.S. 
population.  A  more  realistic  estimate  of 
dietary  exposure  and  risk  relative  to  a 
chronic  toxicity  endpoint  is  obtained  if 
average  (anticipated)  residue  values 
from  field  trials  are  used.  Inserting  the 
average  re^due  values  in  place  of 
tolerance  residue  levels  produces  a 
more  realistic,  but  still  conservative  risk 
assessment.  Based  on  average  or 
anticipated  residues  in  a  dietary  risk 


analysis,  the  use  of  spinosad  on  the  Ust 
in  this  unit  of  pending  crop  uses  and 
other  existing  crop  uses  will  utilize 
4.0%  of  the  RfD  for  the  U.S.  population. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Thus,  it  is  clear  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  spinosad  residues 
on  existing  and  pending  crop  uses. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
spinosad,  data  from  developmental 
toxicity  studies  in  rats  and  rabbits  and 
a  2-generation  reproduction  study  in  the 
rat  are  considered.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  irom  pesticide 
exposure  during  prenatal  development. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  and  potential 
systemic  toxicity  of  mating  animals  and 
on  various  parameters  associated  with 
the  well-being  of  pups. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  data  requirements,  the 
database  for  spinosad  relative  to  pre- 
and  post-natal  effects  for  children  is 
complete.  Further,  for  spinosad.  the 
NOELs  in  the  dog  chronic  feeding  study 
which  was  used  to  calculate  the  RfD 
(0.027  mg/kg/day)  are  already  lower 
than  the  NOELs  from  the  developmental 
studies  in  rats  and  rabbits  by  a  factor  of 
more  than  10-fold. 

Concerning  the  reproduction  study  in 
rats,  the  pup  effects  shown  at  the 
highest  dose  tested  were  attributed  to 
matemal  toxicity.  Therefore,  it  is 
concluded  that  an  additional 
uncertainty  factor  is  not  needed  and  that 
the  RfD  at  0.027  mg/kg/day  is 
appropriate  for  assessing  risk  to  infants 
and  children. 

In  addition,  the  EPA  has  determined 
that  the  10  x  factor  to  account  for 
enhanced  sensitivity  of  infants  and 
children  is  not  needed  because: 

i.  The  data  provided  no  indication  of 
increased  susceptibility  of  rats  or  rabbits 
to  in  utero  and/or  post-natal  exposure  to 
spinosad.  In  the  prenatal  developmental 
toxicity  studies  in  rats  and  rabbits  and 
2-generation  reproduction  in  rats,  effects 
in  the  offspring  were  observed  only  at 


or  below  treatment  levels  which 
resulted  in  evidence  of  parental  toxicity. 

ii.  No  neurotoxic  signs  have  been 
observed  in  any  of  the  standard  required 
studies  conducted. 

iii.  The  toxicology  data  base  is 
complete  and  there  are  no  data  gaps. 

Using  the  conservative  exposure 
assumptions  previously  described 
(tolerance  level  residues),  the  percent 
RfD  utilized  by  the  aggregate  exposure 
to  residues  of  spinosad  on  stone  fruits, 
cucurbits,  com  (field,  sweet,  and  pop), 
legimie  vegetables  (succulent  including 
soybeans),  sorghum  and  wheat  and 
existing  crop  uses  is  51.0%  for  children 
1  to  6  years  old,  the  most  sensitive 
population  subgroup.  If  average  or 
anticipated  residues  are  used  in  the 
dietary  risk  analysis,  the  use  of  spinosad 
on  these  crops  will  utilize  9.2%  of  the 
RfD  for  children  1  to  6  years  old.  ThusT 
based  on  the  completeness  and 
reUability  of  the  toxicity  data  and  the 
conservative  exposure  assessment,  it  is 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  spinosad  residues  on  the 
above  proposed  including  existing  crop 
uses. 

F.  International  Tolerances 

There  are  no  Codex  Maximum 
Residue  Levels  established  for  residues 
of  spinosad  on  stone  finit,  cucurbits, 
com  (field,  sweet,  and  pop),  legimie 
vegetables  (succulent  including 
soybeans),  sorghum,  and  wheat  or  any 
other  food  or  feed  crop-.  (Beth  Edwards) 

2.  Zeneca  Ag  Products 

PP6F3344 

EPA  has  previously  received  a 
pesticide  petition  (PP  6F3344)  irom 
Zeneca  Ag  Products,  1800  Concord  Pike, 
Wilmington,  DE  proposing  pursuant  to 
section  408(d)  of  the  (FFDCA),  21  U.S.C 
346a(d)  to  amend  40  CFR  part  180  by 
establishing  tolerances  for  the  inert 
ingredient  safener  N,N-diallyl 
dichloroacetamide  (dichlormid)  of  0.05 
ppm  when  appUed  to  the  raw 
agricultural  commodities  field  com 
grain,  field  com  fodder  and  field  com 
forage.  Based  on  that  petition  EPA 
established  time-limited  tolerances  on 
March  18, 1994,  contingent  upon 
submission  of  data  from  two  chronic 
feeding/oncogenicity  studies.  The 
registrant  provided  those  data  on  March 
27,  1998,  and  is  herein  proposing  that 
EPA  extend  that  petition  and  remove 
the  time-limitations  previously 
imposed.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFPCA; 
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however  EPA  has  not  hilly  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  w^hether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metaboUsm 
of  dichlormid  in  com  plants  is 
understood  for  the  purposes  of  the 
proposed  tolerances.  The  metaboUsm  of 
dichlormid  in  com  is  extensive  and 
rapid.  The  principle  route  involves  the 
displacement  of  the  chlorine  atoms, 
probably  through  glutathione  mediated 
reductive  dechlorination,  followed  by 
oxidation  to  N,N-diallyl  glycolamide. 
The  glycolamide  is  subsequently  further 
oxidized  to  form  the  oxamic  acid  or 
conjugated  with  natural  sugars.  The 
presence  of  '^COz  evolved  from  the 
plants  following  treatment  of  the  soil 
demonstrates  the  catabolism  of  the  'MH 
atom  and  its  probable  inclusion  in 
natural  biosynthetic  pathways.  EPA  has 
previously  determined  that  dichlormid 
is  the  residue  of  concern  for  tolerance 
setting  purposes. 

2.  Analytical  methods.  An 
enforcement  method  is  available  and 
involves  extraction,  filtration,  and 
concentration,  followed  by  analysis  by 
Gas  Liquid  Chromatography  (GLC)  with 
a  selective  thermionic  detector.  The 
method  has  been  vaUdated  by  the  EPA 
at  the  Beltsville  laboratory  and  included 
in  the  Pesticide  Analytical  Manual,  Vol. 
n  (PAM II).  The  validated  limit  of 
quantitation  of  the  method  allows 
monitoring  of  field  com  and  processed 
fractions  at  the  proposed  tolerances  for 
dichloromid  of  0.05  ppm. 

3.  Magnitude  of  the  residues.  Many 
crop  residue  field  trials  have  been 
conducted  on  field  com  covering  the 
major  growing  areas  in  the  United  States 
with  dichlormid  applied  pre  emergence 
at  application  rates  up  to  1.0  lb  a.i.  per 
acre.  In  all  trials  dichloromid  residues 
in  grain  and  processed  fi^ctions  were  all 
<  0.05  ppm.  In  a  separate  trial  com  was 
treated  with  two  applications  of 
dichlormid  (one  pre  emergence  and  one 
post  emergence)  at  a  rate  of  0.83  lb  a.i. 
per  acre  (to  simulate  an  exaggerated  rate 
of  1.66  lb  a.i.  per  acre).  Samples  of  grain 
from  this  trial  were  processed  imder 
conditions  which  simulated  commercial 
practice.  Dichlormid  residues  in  grain 
and  processed  fractions  were  all  <  0.05 
ppm.  Dichlormid  has  been  shown  to  be 
stable  in  field  com  crop  fractions  for  a 
minimum  of  3  years  when  stored  at  -18 
°C.  No  transfer  of  residues  to  animals 
through  the  diet  is  expected. 


B.  Toxicolog^cal  Profile 

1.  Acute  toxicity.  Dichlormid  has  low 
acute  toxicity,  available  data  include: 
two  rat  acute  oral  studies  with  LDso's  of 
2,080  mg/kg  for  males/2,030  for  females 
and  2.816  mg/kg  for  males  and  2,146 
mg/kg  for  females,  respectively;  a  rat 
acute  dermal  study  with  an  LDjo  of  > 
2,040  mg/kg  and  a  rabbit  acute  dermal 
study  with  an  LD50  of  >  5,000  mg/kg; 
two  rat  inhalation  studies  with  LCso's  of 
>  5.5  mg/1  and  >  5.6  mg/1,  respectively; 
two  primary  eye  irritation  studies  in  the 
rabbit  showing  no  irritation  and  slight 
irritation,  respectively;  two  primary 
dermal  irritation  studies  in  the  rabbit 
shovtring  mild  to  moderate  skin 
irritation,  and  a  skin  sensitization  study 
which  showed  that  dichlormid  was  a 
mild  skin  sensitizer  in  the  guinea  pig. 

2.  Genotoxicity.  Dichlormid  was  not 
mutagenic  in  a  range  of  in  vitro  assays 
including  the  Salmonella/microsome 
(Ames)  assay,  the  human  lymphocyte 
cytogenetic  assay  (both  assays  with  and 
without  metabolic  activation)  and  an 
unscheduled  DNA  synthesis  (DNA 
repair)  assay  in  hepatocytes.  In  the 
L5178Y  mouse  lymphoma  assay  small 
increases  in  mutant  frequency  were 
observed  only  at  cytotoxic 
concentrations  and  were  not  considered 
to  be  significant.  In  vivo,  dichlormid 
was  negative  in  the  mouse  micronucleus 
test  and  in  the  rat  unscheduled  DNA 
synthesis  assay,  when  tested  at  the 
maximiun  tolerated  dose. 

3.  Developmental  toxicity,  i.  In  an 
initial  rat  developmental  effects  study, 
previously  submitted  and  accepted  by 
EPA,  female  albino  rats  were  dosed  at  0, 
10,  and  40  mg/1^  dichlormid  in  the  diet 
from  days  6  through  15  of  gestation  and 
a  NOEL  of  40  mg/kg/day  for  both 
maternal  toxicity  and  developmental 
toxicity  was  determined. 

ii.  In  a  second  study,  rats  were  dosed 
orally  by  gavage  with  0, 10,  40.  or  160 
mg/kg/day.  The  NOEL  for  maternal 
toxicity  was  10  mg/kg/day  based  on  a 
reduction  in  bodyweight  gain  and  food 
consumption  at  40  and  160  mg/kg/day. 
The  developmental  NOEL  was 
determined  to  be  40  mg/kg/day  based  on 
marginal  foetotoxic  effects,  including 
extra  14th  ribs  probably  due  to  maternal 
stress,  slight  stemebra  misalignment 
and  some  centra  unossification,  at  160 
mg/kg/day. 

iii.  In  an  additional  developmental 
effects  study,  rabbits  were  dosed  orally 
by  gavage  with  0,  5,  30,  or  180  mg/kg/ 
day.  The  lowest-observed-effect  level 
(LOEL)  for  both  maternal  and 
foetotoxicity  was  180  mg/kg/day, 
characterized  by  reduced  body  weight 
gain  and  food  consimiption  and  a  small 
increase  in  post-implantation  loss. 


partial  ossification  and  misshapen/fused 
stemebrae.  The  NOEL  for  both  maternal 
and  developmental  toxicity  was  30  mg/ 
kg/day. 

4.  Subc/ironjc  toxicity,  i.  In  an  initial 
90  day  subchronic  oral  feeding  study  in 
the  rat,  previously  submitted  and 
accepted  by  EPA,  animals  were  dosed  at 
0, 10,  40,  and  160  mg/kg/day  in  the  diet 
and  a  NOEL  of  10  mg/kg/day  was 
established. 

ii.  In  a  second  study,  groups  of  12 
male  and  12  female  Wistar-derived  alpk: 
APfSD  rats  were  fed  diets  containing  0, 
20,  200,  or  2,000  ppm  dichlormid  for  90 
days.  Significant  reductions  in  body/ 
weight  gain  and  food  consimiption  were 
seen  in  male  and  female  rats  receiving 
2,000  ppm  dichlormid  and  to  a  lesser 
degree  in  females  at  200  ppm.  The  liver 
was  identified  as  the  principal  target 
organ  (enlargement,  increased  (APDM) 
activity  in  females,  centrilobular 
hypertrophy,  increased  bile  duct 
pigmentation)  in  the  2,000  ppm  group. 
The  NOEL  was  20  ppm  (equivalent  to 
approximately  1  mg/kg/day  (see 
discussion  under  Chronic  toxicity  in 
Unit  2.B.5.  of  this  document)  and  the 
LOEL  was  200  ppm,  based  on  reduced 
body /weight  gain  and  food  consumption 
and  a  marginal  increase  in  APDM 
activity  in  females  and  liver  enlargment 
in  males. 

iii.  In  90-day  dog  feeding  study, 
previously  submitted  and  accepted  by 
EPA,  animals  were  dosed  (4  dogs/sex/ 
dose)  at  0, 1,  5.  25,  and  50  mg/kg/day. 
The  NOEL  was  5  mg/kg/day  and  the 
LOEL  25  mg/kg/day  based  on  reduced 
bodyweight  gain,  degenerative  changes 
in  volimtary  muscle  and  increased  liver 
weight  with  an  associated  increase  in 
plasma  alkaline  phosphatase  activity. 

iv.  In  a  14-weeK  rat  inhalation  study, 
groups  of  18  Sprague-Dawley  CD  rats 
were  subjected  to  a  whole  body 
exposure  of  0,  2.0, 19.9,  or  192.5  mg/m' 
for  6  hours  per  day,  5  days  per  week. 
The  NOEL  was  2.0  mg/m'  based  on 
histopathologic  tissue  alterations  to  the 
nasal  olfactory  epithelium  at  19.9  and 
192.5  mg/m^,  suggesting  that  dichlormid 
was  a  mild  irritant  to  the  nasal  cavity. 
An  increase  in  relative  liver,  kidney, 
and  lung  weights,  that  was  not 
supported  by  gross  or  histopathological 
observations,  was  considered  due  to  a 
combination  of  stress  and  inappetance 
at  19.9  and  192.5  rag/m?. 

5.  Chronic  toxicity.  Rats  (64/sex/ 
group)  were  fed  diets  containing  0,  20, 
100,  or  500  ppm  dichlormid  (0, 1.3. 6.5, 
32.5  mg/kg/day  for  males  and  0, 1.5,  7.5, 
37.5  mg/kg/day  for  females)  for  up  to  2 
years.  At  500  ppm  in  both  males  and 
females  there  were  treatment-related 
effects  on  growth  and  food 
consumption,  minor  reductions  in 
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plasma  triglycerides  and  in  males, 
increased  liver  weights,  accompanied  by 
hepatocyte  vaculolation  and 
pigmentation  effects.  In  fiemales  there 
was  a  slight  overall  increase  in 
malignant  tumors,  primarily  uterine 
adenocarcinomas,  at  500  ppm  but  this 
specific  increase  was  within  the 
spontaneous  incidence  observed  within 
historical  control  values.  It  was 
concluded  that  there  was  no  evidence  of 
oncogenicity  associated  with 
dichlormid  treatment.  The  NOEL  for 
chronic  toxicity  was  100  ppm  (6.5  and 
7.5  mg/kg/day  for  males  and  females 
respectively).  In  an  18-month 
oncogenicity  study,  mice  (55/sex/group) 
were  fed  dichlormid  at  doses  ofX).  10. 
50,  or  500  ppm  (0, 1.4,  7.0,  70  mg/kg  for 
males  and  0, 1.84,  9.2,  92  mg/kg  for 
females).  At  500  ppm  there  was  a  slight 
increase  in  mortfdity  for  females  from 
week  64  onwards  and  bodyweights  and 
food  utilization  were  reduced  in  males, 
and  to  a  lesser  extent  in  females.  Also 
mice  fed  500  ppm  dichlormid  showed 
non-neoplastic  changes  which  were 
minor  and  consisted  of  changes  in 
severity  or  incidence  of  common 
spontaneous  findings.  Based  on  these 
effects,  the  chronic  NOEL  was  50  ppm 
(7.0  and  9.2  mg/kg/day  for  males  and 
females  respectively).  There  was  a 
marginal  increase  in  Harderian  gland 
adenomas  in  males  at  500  ppm  but  this 
was  considered  to  reflect  the  variable 
spontaneous  tumor  rate  seen  in  this 
strain  and  sex  of  mouse.  It  was 
concluded  there  was  no  evidence  of 
oncogenicity  associated  with  dichormid 
treatment. 

Based  on  available  chronic  toxicity 
data,  Zeneca  believes  the  RfD  for 
dichlormid  is  0.07  mg/kg/day.  This  RfD 
is  based  on  the  2-year  feeding  study  in 
rats  with  an  NOEL  of  7  mg/kg/day.  An 
imcertainty  factor  of  100  was  used  to 
account  for  inter-species  extrapolation 
and  intra-species  variabiUty.  TTie  2  year 
rat  study  is  consistent  with,  but 
supersedes,  the  90  day  rat  study.  The  2 
year  rat  NOEL  of  7  mg/kg/day  lies 
between  1.7  and  17  mg/kg/day  derived 
from  the  NOEL  and  LOEL  figures  of  20 
and  200  ppm  respectively  for  the  most 
recent  90  day  rat  study.  Thus  the  overall 
NOEL  in  the  rat  for  both  chronic  and 
subchronic  exposure  should  be  regarded 
as  7  mg/kg/day.  Based  on  the  proposed 
Guidelines  for  Carcinogenic  Risk 
Assessment  (April  23, 1996)  Zeneca 
believes  that  dichlormid  is  not  likely  to 
be  a  himian  carcinogen,  and  a  margin  of 
exposure  (MOE)  approach  should  be 
used  for  human  risk  assessment. 

6.  Animal  metabolism.  In  the  rat 
dichlormid  is  readily  absorbed  and 
fairly  rapidly  excreted  with  extensive 
metabolism;  the  major  route  results  in 


the  formation  of  JV,N-diallylglycolamide 
and  its  glucvux)nide  conjugate.  The 
glycolamide  is  subsequently  oxidized  to 
the  N,N-diallyloxamic  acid.  An 
alternative  pathway  involves  cleavage  of 
dichlormid  to  form  dichloroacetic  acid, 
which  was  also  a  significant  urinary 
metabolite.  The  furdier 
biotransformation  of  this  metaboUte  and 
of  N,N-diallyloxamic  acid  would  lead  to 
the  observed  evolution  of  carbon 
dioxide. 

7.  Metabolite  toxicity.  No  unique 
plant  or  soil  metabolites  have  been 
identified  that  warrant  a  separate 
toxicological  assessment. 

8.  Endocrine  disruption.  No  specific 
tests  have  been  conducted  with 
dichlormid  to  determine  whether  the 
chemical  may  have  an  effect  in  humans 
that  is  similar  to  an  effect  produced  by 
a  naturally  occvuring  estrogen  or  other 
endocrine  effects.  However,  there  is  no 
overall  trend  in  the  toxicology  database 
that  indicates  that  dichlormid  would 
have  endocrine  disrupting  activity. 

C.  Aggregate  Exposure 

1.  Food.  To  assess  the  potential 
dietary  exposure  using  the  proposed 
tolerances  of  0.05  ppm,  Zeneca  has 
estimated  the  aggregate  exposure  based 
on  the  theoretical  maximimi  residue 
contribution  (TMRC).  This  is  a  highly 
conservative  over-estimation  of  human 
exposiue,  based  on  tolerance  level 
residues  (0.05  ppm)  and  100%  crop 
treated.  The  analysis  was  determined 
using  the  DEEM  software  and  the  USDA 
CSF II  94-95  data. 

2.  Drinking  water.  Dichlormid  is  very 
rapidly  degraded  in  soil  ( laboratory 
measured  aerobic  half  life  of  8  days), 
and  apphed  at  a  maximum  rate  of  1.0 
lb/acre,  so  despite  only  exhibiting 
moderate  adsorption  to  soil,  (Koc  36- 
49),  the  leaching  potential  for 
dichlormid  to  reach  ground  water  is 
expected  to  be  low.  "ftie  impact  of  the 
interactive  processes  of  adsorption  and 
degradation  on  leaching  have  been 
assessed  using  EPA  mathematical 
models  of  pesticide  movement  in  soil. 

Drinking  water  estimate 
concentrations  (DWEC)  were  calculated 
using  (Sa-GROW)  and  (GENEEC). 
These  predict  a  ground  water 
concentration  of  0.02  ppb,  and  surface 
water  concentrations  of  49.71  ppb  for  an 
instaneous  peak  and  49.27  for  a  56  day 
average.  Drinking  water  levels  of 
concern  (DWLOC)  were  calculated  for 
both  chronic  and  acute  exposure 
according  to  the  EPA  (SOP).  All  Uie 
values  are  less  than  the  DWEC.  As  EPA 
believes  there  is  negligible  risk  at  values 
less  than  100%  of  the  DWEC,  Zeneca 
does  not  expect  exposure  to  dichlormid 


residues  in  drinking  water  to  be  a 
concern. 

3.  Non-dietary  exposures.  As 
dichlormid  is  used  only  on  agricultural 
crops  and  is  not  used  in  or  around  the 
home,  exposure  to  the  general 
population  is  unUkely. 

D.  Cumulative  Effects 

Zeneca  has  considered  the  potential 
for  cumulative  effects  of  dichlormid  and 
other  substances  that  have  a  common 
mechanism  of  toxicity.  Zeneca  does  not 
have  any  refiable  information  to  suggest 
that  dichlormid  has  any  toxic  efFects 
that  arise  from  toxic  mechanisms,  that 
are  conunon  to  other  substances. 
Therefore,  a  consideration  of  common 
mechanism  and  cumulative  effects  with 
other  substances  is  not  appropriate  for 
dichlormid  and  Zeneca  is  considering 
only  the  potential  risks  of  dichlormid  in 
this  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population — i.  Chronic  risk. 
Using  the  conservative  exposure 
assumptions  described  above  and  based 
on  the  completeness  and  reliabiUty  of 
the  toxicity  data  base  for  dichlormid, 
Zeneca  has  calculated  the  aggregate 
exposure  will  be  0.1%  (0.00006  mg/kg/ 
day)  of  the  RfD  (0.07  mg/kg/day)  for  the 
U.S  population.  The  most  highly 
exposed  subgroup  is  non-nursing 
infants  a  TMRC  of  0.000149  mg/kg/day 
or  0.27%  of  the  RID.  As  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health,  Zeneca  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  dichlormid  residues. 

ii.  Acute  risk.  The  acute  toxicity  of 
dichlormid  is  low,  and  there  are  no 
concerns  for  acute-dietary,  occupational 
or  non-occupational  exposures  to 
dichlormid. 

2.  Infants,  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
dichlormid.  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit 
have  been  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  There  was  no  evidence  to 
suggest  that  dichlormid  was  a 
developmental  toxicant  in  either  the  rat 
or  rabbit.  It  was  also  observed  that  there 
was  no  risk  below  maternally  toxic 
doses  as  the  NOEL  for  developmental 
effects  in  the  rat  was  40  mg/kg/day  as 
opposed  to  the  maternal  NOEL  of  10 
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mg/kg/day  and,  in  the  rabbit  study,  the 
NOEL  for  both  maternal  and 
developmental  effects  was  30  mg/kg/ 
day.  For  both  these  reasons,  and  the  fact 
that  the  RfD  is  based  on  the  chronic  rat 
study  which  has  a  NOEL  considerably 
lower  than  the  developmental  NOELs, 
Zeneca  beUeves  that  an  additional 
imcertainty  factor  is  not  warranted  for 
the  safety  of  infants  and  children. 
Reliable  data  supports  the  use  of  a  100- 
fold  uncertainty  factor  (MOE)  to  account 
for  inter- species  extrapolation  and  intra- 
species  variability  which  will  be 
appropriate  to  protect  infants  and 
children.  Using  the  same  conservative 
exposure  assumptions  used  for  the 
determination  in  the  general  population, 
Zeneca  has  concluded  that  the 
percentage  of  RfD  that  will  be  utilized 
by  aggregate  exposure  to  dichlormid  is 
0.2%  for  non-nursing  infants  (the  group 
at  highest  risk).  Therefore,  based  on  the 
completeness  and  reliability  of  the 
toxicity  data  base  and  the  conservative 
exposure  assessment,  Zeneca  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
dichlormid  residues. 

F.  International  Tolerances 

A  Maximum  Residue  Level  has  not 
been  established  for  dichlormid  by  the 
Codex  Ahmentarius  Commission. 
(Treva  Alston) 

[FR  Doc.  9a-24840  Filed  9-15-98;  8:45  am) 
BILLING  COOE  65«»-S0-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(PB-402404-OK;  FRL-6027-31 

Lead-Based  Paint  Activities  in  Target 
Housing  and  Child-Occupied  Faciiities; 
State  of  Oi(iahoma's  Authorization 
Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  comments 
and  opportunity  for  a  public  hearing. 

SUMMARY:  On  August  10. 1998,  the  State 
of  Oklahoma  submitted  an  application 
for  EPA  approval  to  administer  and 
enforce  training  and  certification 
requirements,  training  program 
accreditation  requirements,  and  work 
practice  standards  for  lead-based  paint 
activities  in  target  housing  and  child- 
occupied  facilities  imder  section  402  of 
the  Toxic  Substances  Control  Act 
(TSCA).  This  notice  annoimces  the 
receipt  of  Oklahoma's  application,  and 
provides  a  45-day  public  cornment 
period  and  an  opportimity  to  request  a 
public  hearing  on  the  appUcation. 


Oklahoma  has  provided  a  certification 
that  this  program  meets  the 
requirements  for  approval  of  a  State 
program  imder  section  404  of  TSCA. 
Therefore,  pursuant  to  section  404,  the 
program  is  deemed  authorized  as  of  the 
date  of  submission.  If  EPA  finds  that  the 
program  does  not  meet  the  requirements 
for  approval  of  a  State  program,  EPA 
will  disapprove  the  program,  at  which 
time  a  notice  wrill  be  issued  in  the 
Federal  Register  and  the  Federal 
program  will  be  established. 
DATES:  The  State  program  became 
effective  August  10. 1998.  Submit 
comments  on  the  authorization 
application  on  or  before  November  2, 
1998.  Public  hearing  requests  must  be 
submitted  on  or  before  September  30, 

1998. 

If  a  public  hearing  is  requested  and 
granted,  the  hearing  will  be  held  on 
October  7, 1998.  at  1  p.m..  at  the 
Oklahoma  Department  of  Enviroiunental 
Quality,  707  North  Robinson,  Multi- 
Purpose  Room,  1st  Floor,  Oklahoma 
City.  Oklahoma.  If  a  public  hearing  is 
not  requested,  this  meeting  time  and 
place  will  be  canceled.  Therefore, 
individuals  are  advised  to  verify  the 
status  of  the  public  hearing  by 
contacting  the  Regional  Lead 
Coordinator  at  the  telephone  number  or 
address  provided  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
imit  of  this  notice  after  September  30, 
1998  and  before  the  October  7, 1998, 
scheduled  public  hearing  date. 
ADDRESSES:  Submit  all  vmtten 
comments  and/or  requests  for  a  public 
hearing  identified  by  docket  control 
number  "PB-402404-OK"  (in  duplicate) 
to:  Environmental  Protection  Agency, 
Region  6, 6PD-T;  1445  Ross  Avenue., 
Suite  1200.  Dallas,  TX  75202-2733. 

Comments,  data,  and  requests  for 
public  hearing  may  also  be  submitted 
electronically  to 

robinson.jeffrey@epamail.epa.gov. 
Follow  the  instructions  under  Unit  IV. 
of  this  dociunent.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Robinson,  Regional  Lead 
Coordinator,  1445  Ross  Avenue,  Suite 
1200,  6PD-T,  Dallas,  TX  75202-2733. 
telephone:  214-665-7577;  e-mail 
address: 

robinson.jeffrey@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  28. 1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  102-550,  became  law.  Title  X  of 
that  statute  was  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992.  That  Act  amended  TSCA  (15 


U.S.C.  2601  et  seq.)  by  adding  Title  IV 
(15  U.S.C.  2681-92),  entitled  Lead 
Exposure  Reduction. 

Section  402  of  TSCA  (15  U.S.C.  2682) 
authorizes  EPA  to  promulgate  final 
regulations  governing  lead-based  paint 
activities.  Lead-based  paint  activities  is 
defined  in  Section  402(b)  of  TSCA  and 
authorizes  EPA  to  regulate  lead-based 
paint  activities  in  target  housing,  public 
buildings  built  prior  to  1978, 
commercial  buildings,  bridges  and  other 
structures  or  superstructures.  Those 
regulations  are  to  ensure  that 
individuals  engaged  in  such  activities 
are  properly  trained,  that  training 
programs  are  accredited,  and  that 
individuals  engaged  in  these  activities 
are  certified  and  follow  docmnented 
work  practice  standards.  Under  section 
404  of  TSCA,  a  State  may  seek 
authorization  from  EPA  to  administer 
and  enforce  its  own  lead-based  paint 
activities  program. 

On  August  29, 1996  (61  FR  45777)       - 
(FRL-5389-9).  EPA  promulgated  final 
TSCA  section  402/404  regulations 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facilities  (a  subset  of  public  buildings). 
Those  regulations  are  codified  at  40  CFR 
part  745,  and  allow  both  States  and 
Indian  Tribes  to  apply  for  program 
authorization.  On  August  31, 1998,  EPA 
will  institute  the  Federal  program  in 
States  or  Indian  Coxmtry  without  an 
authorized  program,  as  provided  by 
section  404(h)  of  TSCA. 
States  and  Indian  Tribes  that  choose 
'  to  apply  for  program  authorization  must 
submit  a  complete  application  to  the 
appropriate  Regional  EPA  office  for 
review.  Those  applications  will  be 
reviewed  by  EPA  within  180  days  of 
receipt  of  the  complete  application.  To 
receive  EPA  approval,  a  State  or  Indian 
Tribe  must  demonstrate  that  its  program 
is  at  least  as  protective  of  human  health 
and  the  environment  as  the  Federal 
program,  and  provides  adequate 
enforcement  (section  404(b)  of  TSCA,  15 
U.S.C.  2684(b)).  EPA's  regulations  (40 
CFR  part  745,  subpart  Q)  provide  the 
detailed  requirements  a  State  or  Tribal 
program  must  meet  in  order  to  obtain 
EPA  approval. 

A  State  may  choose  to  certify  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 
approval  by  submitting  a  letter  signed 
by  the  Governor  or  Attorney  General 
stating  that  the  program  meets  the 
requirements  of  section  404(b)  of  TSCA. 
Upon  submission  of  such  certification 
letter,  the  program  is  deemed  authorized 
until  such  time  as  EPA  disapproves  the 
program  application  or  withdraws  the 
authorization. 
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Section  404(b)  of  TSCA  provides  that 
EPA  may  approve  a  program  application 
only  after  providing  notice  and  an 
opporttmity  for  a  public  hearing  on  the 
application.  Therefore,  by  this  notice 
EPA  is  soliciting  pubUc  comment  on 
whether  Oklahoma's  application  meets 
the  requirements  for  EPA  approval.  This 
notice  also  provides  an  opportunity  to 
request  a  public  hearing  on  the 
application.  Oklahoma  has  provided  a 
self-certification  letter  irom  the 
Governor  that  its  program  meets  the 
requirements  for  approval  of  a  State 
program  under  section  404  of  TSCA. 
Therefore,  pursuant  to  section  404,  the 
program  is  deemed  authorized  as  of  the 
date  of  submission.  If  EPA  finds  that  the 
program  does  not  meet  the  requirements 
for  approval  of  a  State  program,  EPA 
will  disapprove  the  program,  at  which 
time  a  notice  will  be  issued  in  the 
Federal  Register  and  the  Federal 
program  will  be  estabUshed  in 
Oklahoma. 

n.  State  Program  Description  Summary 

The  lead-based  paint  program  is 
administered  by  the  Air  Quality 
Division  (AQD)  within  the  Department 
of  Environmental  Quality  (DEQ).  The 
program  is  staffed  by  the  Special  Air 
Projects  Unit.  The  lead-based  paint 
program  duties  include  enforcement, 
compliance  assistance,  inspections, 
certification,  accreditation,  and  public 
education. 

The  Oklahoma  Lead-Based  Paint 
Management  Rules  (Rules)  incorporate 
by  reference  the  Federal  accreditation 
requirements  in  40  CFR  745.225,  except 
those  paragraphs  that  address 
appUcation  dates,  accreditation 
deadlines,  accredited  training  courses, 
programs  that  offer  only  refr^her 
training  courses,  renewal  timelines,  and 
renewal  deadlines.  In  addition  to 
providing  the  various  dates,  timelines, 
and  deadUnes  not  incorporated  by 
reference  bom  the  Federal  rule,  the 
Rules  limit  accreditation  to  educational 
institutions  and  government  agencies 
that  offer  ongoing  and  continuous  lead- 
based  paint  training  programs.  In 
addition  to  the  incorporations  by 
reference,  Oklahoma  rules  provide  for 
provisional  accreditation.  A  stakeholder 
task  force  strongly  recommended  an  on- 
site  evaluation  of  the  training  program 
prior  to  issuing  final  accreditation  in 
order  to  ensure  that  the  training 
organization  operates  according  to  the 
information  given  in  the  accreditation 
apphcation.  Provisional  accreditation 
allows  the  training  facility  to  provide 
training  under  the  conditions  outlined 
in  Oklahoma  Administrative  Code 
(OAC)  252:11  9-5.  The  DEQ  ftulher 
ensures  quality  training  by  requiring  an 


on-site  evaluation  before  final 
accreditation  is  issued. 

Refresher  courses  can  be  accredited 
only  if  the  training  program  has 
received  accreditation  for  the  initial 
discipline-specific  training  course. 
Programs  that  have  been  accredited  by 
another  State  or  agency  must  apply  for 
and  receive  accreditation  from  DEQ 
before  conducting  or  advertising  a 
training  course  in  Oklahoma.  An 
accredited  training  program  must  notify 
the  DEQ  of  course  offerings,  significant 
changes  in  the  program,  course 
cancellations  and  personnel  changes. 
Annual  review  is  required  and  is  based 
on  docimiented  implementation  of 
compliance  updates  as  well  as 
satisfactory  course  and  instructor 
evaluations. 

The  Rules  also  incorporate  by 
reference  the  Federal  certification 
requirements  in  40  CFR  745.226,  except 
for  those  paragraphs  that  address 
application  dates,  enforcement  dates, 
interim  certification,  certification  based 
on  prior  training,  re-certification,  and 
certification  of  firms.  Certification  is 
required  for  all  individuals  and  firms 
who  perform  lead-based  paint  activities 
or  services  in  target  housing  and  child- 
occupied  facilities  pursuant  to  OAC 
252:110-5-1(3),  110-7,  and  110-11.  In 
addition,  to  providing  the  various  dates 
not  incorporated  by  reference,  the  Rules 
require  that  applicants  receive  training 
bom  a  DEQ-accredited  lead-based  paint 
training  program  and  that  the 
certifications  be  renewed  annually.  The 
appropriate  certification  exam  must  be 
taken  every  3  years.  Applicants  who 
completed  the  required  training  prior  to 
the  availability  of  a  DEQ-accredited 
course  must  take  a  DEQ-accredited 
refresher  course  and  pass  the 
appropriate  certification  exam.  Persons 
holding  a  valid  certification  issued  by 
another  State  or  Agency  must  apply  for 
certification,  but  may  request  a  waiver 
of  initial  training  requirements. 
However,  a  DEQ-accredited  refresher 
course  must  be  taken.  Firms  that 
perform  lead-based  paint  services  must 
be  certified  by  the  DEQ  and  must 
ernploy  properly  certified  employees. 

The  Federal  work  practice  standards 
at  40  CFR  745.227  have  been 
incorporated  by  reference,  with  the 
exception  of  the  performance  dates.  The 
Rules  prohibit  the  clearance  testing  of  a 
project  by  anv  person  who  has  an 
economic  relationship  with  the 
abatement  project  contractor.  The  DEQ 
must  be  notified  in  advance  of  the  start 
of  an  abatement  project,  and  quarterly 
reports  of  lead-based  paint  activities  or 
service  performed  by  certified  persons 
must  be  submitted  to  DEQ.  Only 
laboratories  accredited  by  the  National 


Lead  Laboratory  Accreditation  Program 
(NLLAP)  recognized  by  EPA  may 
conduct  required  analyses,  but  X-ray 
fluorescence  may  be  used  for  on-site 
lead  detection. 

Oklahoma  has  submitted  information 
in  the  apphcation  addressing  the 
required  program  elements  for  State 
lead-based  paint  activities  programs 
pursuant  to  40  CFR  745.325.  In 
addition,  Oklahoma  has  submitted 
information  detailing  their  lead-based 
paint  compliance  and  enforcement 
programs  as  required  by  40  CFR 
745.327.  At  this  time,  Oklahoma  is  not 
seeking  authorization  of  a  pre- 
renovation  notification  program 
pursuant  to  40  CFR  745.326. 

m.  Federal  OverfiUng 

TSCA  section  404(b)  makes  it 
unlawful  for  any  person  to  violate,  or 
fail  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  exercise  its  enforcement 
authority  under  TSCA  against  a 
violation  of,  or  a  failiue  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  l^bal  program. 

rv.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  under  docket  control 
number  "PB-402404-OK."  Copies  of 
this  notice,  the  State  of  Oklahoma's 
authorization  application,  and  all 
comments  received  on  the  application 
are  available  for  insp>ection  in  the 
Region  6  office,  from  7:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  docket  is  located  at  the 
EPA  Region  6  Library,  Environmental 
Protection  Agency,  1445  Ross  Ave.. 
Suite  1200,  Dallas,  TX. 

Conunenters  are  encouraged  to 
structure  their  comments  so  as  not  to 
contain  information  for  which 
Confidential  Business  Information  (CBI) 
claims  would  be  made.  However,  any 
information  claimed  as  CBI  must  be 
marked  "confidential,"  "CBI."  or  with 
some  other  appropriate  designation,  and 
a  commenter  submitting  su(± 
information  must  also  prepare  a 
nonconfidential  version  (in  duplicate) 
that  can  be  placed  in  the  pubfic  record. 
Any  information  so  marked  will  be 
handled  in  accordance  with  the 
procedures  contained  in  40  CFR  part  2. 
Comments  and  information  not  claimed 
as  CBI  at  the  time  of  submission  will  be 
placed  in  the  pubUc  record. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
robinson.jeffiey^pamail.e{>a.gov. 
Electronic  comments  must  be  submitted 
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as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "PB- 
402404-OK."  Electronic  comments  on 
this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Information  claimed  as  CBI  should  not 
be  submitted  electronically. 

V.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

EPA's  actions  on  State  or  Tribal  lead- 
based  paint  activities  program 
applications  are  informal  adjudications, 
not  rules.  Therefore,  the  requirements  of 
the  Regulatory  Flexibility  Act  (RFA,  5 
U.S.C.  601  et  seq.),  the  Congressional 
Review  Act  (5  U.S.C.  801  et  seq.). 
Executive  Order  12866  ("Regulatory 
Planning  and  Review."  58  FR  51735, 
October  4, 1993),  and  Executive  Order 
13045  ("Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  62  FR  1985,  April  23, 1997),  do 
not  apply  to  this  action.  This  action 
does  not  contain  any  Federal  mandates, 
and  therefore  is  not  subject  to  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531-1538).  In 
addition,  this  action  does  not  contain 
any  information  collection  requirements 
and  therefore  does  not  require  review  or 
approval  by  OMB  imder  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  "Enhancing  Intergovernmental 
Partnerships"  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
Tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  (OMB)  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  Tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and 
Tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 


development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  " 

Today's  action  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  Tribal  governments.  This  action 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  action. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  "Consultation  and  Coordination 
with  Uidian  Tribal  Governments"  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  action  does  not  significantly 
or  uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3ft))  of  Executive  Order  13084 
do  not  apply  to  this  action. 

Authority:  15  U.S.C.  2682.  2684. 

List  of  Subjects 

Environmental  protection.  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  3, 1998. 
Robert  E.  Hannesschlager, 
Acting  Division  Director,  Multimedia 
Planning  and  Permitting,  Region  VI. 

(FR  Doc.  98-24841  Filed  9-15-98;  8:45  am] 

BILLING  CODE  6660-80-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

September  10, 1998. 

summary;  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility;, 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  16, 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications,  Room 
234, 1919  M  St.,  NW,  Washington,  DC 
20554  or  via  internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0654. 

Title:  Application  for  a  Multipoint 
Distribution  Service  Authorization. 

Form  Number:  FCC  304. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  500. 


Aatina 
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Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  500  hours. 

Cost  to  Respondents:  $1,495,000. 

Needs  and  Uses:  FCC  Form  304  will 
be  used  by  existing  MDS  operators  to 
modify  their  stations  or  to  add  a  signal 
booster  station.  It  will  also  be  used  by 
some  winning  bidders  in  the 
competitive  bidding  process  to  propose 
facilities  to  provide  wireless  cable 
service  over  any  usable  MDS  channels 
within  their  Basic  Trading  Area  (BTA). 
The  Commission  has  revised  the  FCC 
Form  304  to  further  streamline  the 
application  process  and  to 
accommodate  electronic  filing.  This 
collection  of  information  also  includes 
the  burden  for  the  technical  rules 
involving  the  interference  or 
engineering  analysis  and  service 
requirements  imder  Sections  21.902, 
21.913  and  21.938.  These  analyses  will 
not  be  submitted  with  the  application 
but  will  be  retained  by  the  operator  and 
must  be  made  available  to  the 
Commission  upon  request.  The  data  are 
used  by  FCC  staff  to  ensure  that  the 
applicant  is  legally,  technically  and 
otherwise  qualified  to  become  a 
Commission  licensee.  MDS/ITFS 
applicants/licensees  will  need  this 
information  to  perform  the  necessary 
analyses  of  the  potential  for  harmful 
interference  to  their  facility. 

OMB  Approval  Number:  3060-0664. 

Title:  Certification  of  Completion  of 
Construction  for  a  Multipoint 
Distribution  Service  Station. 

Form  Number:  FCC  304-A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  300. 

Estimated  Time  Per  Response:  0.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  150  hours. 

Cost  to  Respondents:  SO. 

Needs  and  Uses:  FCC  Form  304-A 
will  be  used  to  certify  that  the  facilities 
as  authorized  in  FCC  Form  304  have 
been  completed  and  that  the  station  is 
now  operational,  ready  to  provide 
service  to  the  public.  "The  Commission 
has  revised  FCC  Form  304  to  further 
streamline  the  application  process  and 
to  accommodate  electronic  filing.  Each 
licensee  will  specify  as  a  condition  that 
upon  completion  of  construction,  the 
licensee  must  file  with  the  Commission 
an  FCC  Form  304-A,  certifying  that  the 
facilities  as  authorized  has  been 
completed  and  that  the  station  is  now 


operational  and  ready  to  provide  service 
to  the  public.  The  conditional  hcense 
shall  be  automatically  forfeited  upon  the 
expiration  of  the  construction  period 
specified  in  the  license  unless  within 
five  days  after  that  date  an  FCC  Form 
304-A  has  been  filed  with  the 
Commission. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  98-24807  Filed  9-15-98;  8:45  am] 

BILLINQ  CODE  6712-01-P 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0043] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Appraisal, 
Fair  Annual  Rental  for  Parking  Spaces 

AGENCY:  Pubhc  Buildings  Service.  GSA. 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(3090-0043). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
information  collection  requirement 
concerning  Appraisal,  Fair  Annual 
Rental  for  Parking  Spaces.  The 
information  collection  was  previously  • 
published  in  the  Federal  Register  on 
July  9,  1998  at  63  FR  37117,  allowing  for 
a  60-day  public  comment  period.  No 
comments  were  received. 

DATES:  Comment  Due  Date:  October  16, 
1998. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503,  and  also 
may  be  submitted  to  Marjorie  Ashby, 
General  Services  Administration, 
(MVP),  1800  F  Street  NW.,  Washington. 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Wyrick.  Public  Buildings 
Service  (202)  501-4407. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
review  and  approve  information 
collection,  3090-0043,  concerning 
Appraisal,  Fair  Annual  Rental  for 


Parking  Spaces.  This  form  is  needed  by 
contract  and  staff  appraisers  to  estimate 
the  assessed  parking  rates  for  agencies 
occupying  space  in  Federal  and  private 
buildings. 

B.  Annual  Reporting  Burden 

Respondents:  260;  annual  responses: 
1300;  average  hours  per  response:  1.6; 
burden  hours:  2200. 

Copy  of  Proposal 

A  copy  of  this  proposal  may  be 
obtained  from  the  GSA  Acquisition 
PoUcy  Division  (MVP).  Room  4011.  GSA 
Building,  1800  F  Street  NW., 
Washington,  DC  20405,  or  by 
telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 

Dated:  September  10, 1998. 
Ida  M.  Ustad. 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

IFR  Doa  98-24806  Filed  9-15-98;  8:45  am] 

BILUNO  CODE  682&-ei-M 


GENERAL  SERVICES 
ADMINISTRATION 

President's  Commission  on  the 
Celebration  of  Women  in  American 
History 

AGENCY:  General  Services 
Administration. 

ACTION:  Meeting  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  President's  Commission  on  the 
Celebration  of  Women  in  American 
History  will  hold  an  open  meeting  from 
9:00  a.m.  to  4:00  p.m.  on  Friday, 
September  25, 1998  at  the  Albuquerque 
Museum  Auditorium.  200  Mountain 
Road.  NW..  Albuquerque.  NM  87104. 

PURPOSE:  The  meeting  is  called  to 
update  members  on  committee 
operations  and  activities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  Davis  (202)  501-0705.  Assistant 
to  the  Associate  Administrator  for 
Communications.  General  Services 
Administration. 

Under  41  CFR  101-6.1015(b)(2)  less 
than  15  days  notice  of  the  meeting  is 
provided  due  to  delays  in  organizing 
schedules. 

Dated:  September  10, 1998. 
Beth  Newburger. 

Associate  Administrator  for  Communications. 
(FR  Doc.  98-24805  Filed  9-15-98;  8:45  am] 
HUMG  CODE  a820-34-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  a  Cooperative  Agreement 
With  the  Summit  Health  Institute  for 
Research  and  Education,  Inc. 

The  Office  of  Minority  Health  (OMH), 
Office  of  Public  Health  and  Science, 
announces  that  it  will  enter  into  an 
umbrella  cooperative  agreement  with 
the  Summit  Health  Institute  for 
Research  and  Education.  Inc.  (SHIRE). 
This  cooperative  agreement  is  an 
umbrella  cooperative  agreement  and 
will  establish  the  broad  programmatic 
framework  in  which  specific  projects 
can  be  supported  by  various  agencies 
during  the  project  period. 

The  purpose  of  tnis  cooperative 
agreement  is  to  assist  SHIRE  to  expand 
and  enhance  its  technical  assistance, 
information  dissemination,  networking, 
health  services  research  and  program 
evaluation  activities.  These  activities 
will  maximize  the  beneficial  impact  of 
Government  policies  and  programs  with 
respect  to  African  Americans, 
particularly  health  care  consumers.  It  is 
anticipated  that  future  activities  will 
focus  on  programs  and  policies  aimed  at 
improving  the  overall  health  status  of 
African  Americans  in  order  to  eliminate 
the  health  gaps  that  exist  between 
African  Americans  and  other  racial/ 
ethnic  groups.  OMH  will  provide 
consultation,  including  administrative 
and  technical  assistance  as  needed,  for 
the  execution  and  evaluation  of  all 
aspects  of  this  cooperative  agreement. 
OMH  will  also  participate  and/or 
collaborate  with  the  awardee  in  any 
workshops  or  symposia  to  exchange 
current  information,  opiiiions  and 
research  findings  during  this  agreement. 

Authorizing  Legislation 

The  cooperative  agreement  is 
authorized  imder  Section  17Q7(d)(l)  of 
the  Public  Health  Service  Act. 

Background 

Assistance  will  be  provided  only  to 
Summit  Health  Institute  for  Research 
and  Evaluation,  Inc.  (SHIRE).  No  other 
applications  are  solicited.  OMH  believes 
SHIRE  is  uniquely  qualified  to 
accomplish  the  objectives  of  this 
cooperative  agreement  because  it: 

1.  Serves  as  the  principal  resource 
and  technical  advisor  to  the  National 
Black  Caucus  of  Elected  Officials  and 
the  National  Association  of  Black 
County  Officials  writh  respect  to 
managed  care,  particularly  Medicaid 
managed  care; 

2.  Works  closely  with  commimity 
based  organizations  to  increase  the 


knowledge  and  participation  of  African 
Americans  concerning  Medicaid  and 
managed  care; 

3.  Currently  is  working  with 
community-based  orgjinizations  to 
implement  the  Children's  Health 
Insurance  Program; 

4.  Has  a  high  level  of  experience  in 
organizing  health  consumers,  providers, 
community-based  organizations  and 
faith  institutions  to  ensure  that  African 
American  beneficiaries  participate  more 
fully  in  Federal/state-funded  health- 
related  programs; 

5.  Provides  technical  assistance  to 
state-wide  associations  regarding 
implementation  of  state  and  Federal 
programs  (e.g.,  Medicaid  1115  Waivers); 

6.  Collaborates  with  non- 
governmental organizations  in  the 
development  of  tracking  technology 
designed  to  prevent  fraud  and  abuse,  as 
well  as  systems  to  follow  patients  from 
one  medical  facility  to  another  and  from 
one  payment  status  to  another; 

7.  Prepares  the  annual  publication  of 
resource  documents  for  African 
American  groups,  organizations  and 
individuals  involved  in  health-related 
issues.  SHIRE  has  conducted  and 
compiled  results  of  research  on  current 
Federal  and  state  programs  and  policy 
issues;  the  role  and  functions  of  key 
Federal  agencies;  available  information 
on  African  American  health  care 
providers  and  consumers;  quality,  cost, 
utilization  and  insurance  data;  national 
and  state  trends;  conraiimity-based 
initiatives  and  available  resources;  and 
recent  mortality  and  morbidity 
statistics. 

This  cooperative  agreement  wall  be 
awarded  for  a  12-month  budget  period 
within  a  project  period  of  5  years. 
£)epending  upon  the  types  of  projects 
and  availability  of  funds,  it  is 
Einticipated  that  this  cooperative 
agreement  will  receive  approximately 
$50,000  to  $100,000.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  the  availability  of  funds. 

Where  to  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  contact  Ms.  Georgia  Buggs, 
Office  of  Minority  Health,  5515  Security 
Lane,  Suite  1000,  Rockville,  Maryland 
20852  or  telephone  (301)  443-5084. 

Dated:  September  4, 1998. 
Tuei  Doong, 

Deputy  Director,  Office  of  Minority  Health. 
[FR  Doc.  98-24755  Filed  9-15-98;  8:45  am] 

BILUNG  CODE  4160-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

George  A.S.  Park,  M.S.,  Wadsworth 
Center,  New  York  State  Department  of 
Health:  Based  on  Mr.  Park's  own 
admission,  information  obtained  by  the 
Office  of  Research  Integrity  (ORI)  during 
its  oversight  review,  and  a  report 
prepared  by  the  Wadsworth  Center, 
New  York  State  Department  of  Health, 
dated  October  23, 1997,  and  accepted  by 
the  University  at  Albany,  State 
University  of  New  York,  the  awardee 
institution,  ORI  found  that  Mr.  Park, 
former  research  technician,  Wadsworth 
Center,  New  York  State  Department  of    ' 
Health,  engaged  in  scientific 
misconduct  in  research  supported  by  a 
grant  from  the  National  Institute  of 
Environmental  Sciences  (NIEHS), 
National  InsUtutes  of  Health  (NIH).  ORI 
acknowledges  Mr.  Park's  cooperation 
with  the  Wadsworth  Center. 

Specifically,  Mr.  Park  falsified  high 
pressure  liquid  chromatography  data. 
The  data  were  collected  over  an  eight- 
month  period  in  connection  with  a 
project  to  demonstrate  the  estrogen-like 
neurochemical  and  reproductive  effects 
of  the  major  metabolite  of  3,4,3',4'- 
Tetrachlorobiphenyl.  The  falsified  data 
were  presented  at  the  Dioxin  '97 
conference  in  Indianapolis,  Indiana,  in 
August  1997  and  published  wdth  the 
conference  proceedings  in 
Organohalogen  Compoimds  34:125-128 
(1997).  The  conference  organizer  was 
notified  of  the  falsifications  in  the 
presented  data  and  published  abstract. 

Mr.  Park  has  accepted  the  ORI  finding 
and  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  ORI  in  which 
he  has  voluntarily  agreed,  for  the  three 
(3)  year  period  beginning  August  31, 
1998: 

(1)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  the  Public 
Health  Service  (PHS),  including  but  not 
limited  to  service  on  any  PHS  advisory 
committee,  board,  and/or  peer  review 
committee,  or  as  a  consultant;  and 

(2)  That  any  institution  that  submits 
an  application  for  PHS  support  for  a 
research  project  on  which  his 
participation  is  proposed  or  which  uses 
him  in  any  capacity  on  PHS  supported 
research,  or  that  submits  a  report  of 
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PHS-funded  research  in  which  he  is 
involved,  must  concurrently  submit  a 
plan  for  supervision  of  his  duties  to  the 
funding  agency  for  approval.  The 
supervisory  plan  must  be  designed  to 
ensiire  the  scientific  integrity  of  Mr. 
Park's  research  contribution.  The 
institution  also  must  submit  a  copy  of 
the  supervisory  plan  to  ORI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330. 
Chris  B.  Pascal, 

Acting  Director,  Office  of  Research  Integrity. 
IFR  Doc.  98-24794  Filed  9-15-98;  8:45  am) 

BILUNQ  CODE  4160-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

PNFO-9S-28] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 


Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

1.  Diabetes  Today  National  Training 
Center.  A  contract  to  refine,  present,  and 
evaluate  a  diabetes  training  course — 
New — ^The  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Division  of  Diabetes 
Translation,  proposes  to  conduct  a 


training  center.  Diabetes  is  a  complex 
chronic  disease.  The  successful 
management  of  this  disease  requires  a 
comprehensive  support  system  that 
includes  proper  medical  treatment, 
behavior  and  Ufestyle  changes  that 
maintain  recommended  blood  glucose 
levels,  blood  pressure,  weight  and 
physical  activity,  and  community 
awareness  and  programs  that  facilitate 
the  adoption  of  these  behaviors. 

The  National  Centers  for  Disease 
Control  and  Prevention,  Division  of 
Diabetes  Translation  has  developed  and 
presented  a  training  course  for  health 
professionals  and  community  leaders  to 
provide  training  and  follow-up  in 
implementing  community  activities  to 
control  diabetes.  The  course.  Diabetes 
Today,  is  a  structured  ciuriculum  that 
incorporates  principles  of  community 
organization,  community  health 
education  and  adult  learning  in  a 
training  program  for  health 
professionals.  This  contract  will 
provide,  revise,  and  evaluate  Diabetes 
Today  in  the  continental  United  States, 
Puerto  Rico  and  the  Virgin  Islands. 
Focus  groups  will  be  conducted  to 
evaluate  the  effectiveness  of  the  training 
course  and  to  determine  needs  in 
communities.  Most  of  those  in  the  focus 
groups  will  be  participants  in  the 
training  courses.  The  data  will  not  be 
available  from  any  other  source.  There 
is  no  cost  to  respondents. 


Respondents 


No.  of 
respondents 


No.  of  re- 
sponses/re- 
spondent 


Average  txjr- 

den  response 

(In  hrs.) 


Total  burden 
(in  hrs.) 


Bilingual  putdic  healtti  workers 

Participants  in  Diabetes  Today  trainings 

Total 

'Estinfiates.  Contractor  will  develop  instruments  and  anange  focus  groups. 


•10 
•20 


10 
20 


30 


2.  Diabetes  Today,  Regional  Training 
Center,  A  contract  to  adapt  a  diabetes 
training  program  to  the  needs  of  Hawaii 
and  the  Pacific  Basin — New — ^The 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Division  of  Diabetes  Translation, 
proposes  to  conduct  a  training  center. 
Diabetes  is  a  complex  chronic  disease. 
The  successful  management  of  this 
disease  requires  a  comprehensive 
support  system  that  includes  proper 
medical  treatment,  behavior  and 
lifestyle  changes  to  maintain 
recommended  blood  glucose  levels. 


blood  pressure,  weight  and  physical 
activity,  and  community  awareness  and 
programs  that  facilitate  the  adoption  of 
these  behaviors. 

The  National  Centers  for  Disease 
Control  and  Prevention,  Division  of 
Diabetes  Translation,  has  developed  and 
presented  a  training  course  for  health 
professionals  and  community  leaders  to 
provide  training  and  follow-up  in 
implementing  community  activities  to 
control  diabetes.  Most  of  this  activity 
has  taken  place  in  the  Continental 
United  States.  A  contract  has  been 
offered  to  adapt  this  material  to  the 


cultures  of  Hawaii  and  the  Pacific  Basin. 
Focus  groups  will  be  conducted  to 
determine  needs  in  diabetes  education 
and  to  adapt  the  course  to  the  needs  of 
individual  Pacific  cultures.  Focus  group 
data  will  be  analyzed  using  accepted, 
content  analysis  methods.  Evaluation 
will  be  conducted  with  the  goal  of 
providing  culturally  relevant  training  in 
community  organization  to  reduce  the 
burden  of  diabetes  in  the  Pacific  Region. 
The  information  developed  is  not 
available  from  other  sources.  There  is  no 
cost  to  respondents. 
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Respondents 

No.  of  respondents 

No.  of  re- 
sponses/re- 
spondent 

Average  txir- 

den  response 

(in  hrs.) 

Total  Ixjrden 
(in  hrs.) 

Hawaii  and  Pacific  Islanders  with  DialJetes  .... 

80  (10  focus  groups  of  8  persons  each)* 

1 

1 

80 

Total ...... 



80 

•These  are  estimates.  Instruments  will  be  developed  and  focus  groups  ananged  by  contractor. 


3.  Cycle  6  of  the  National  Survey  of 
Family  Growth  (NSF06)  (0920-0314)— 
Revision — ^The  National  Survey  of 
Family  Growth  has  been  conducted 
periodically  since  1973  by  the  National 
Center  for  Health  StaUstics,  CDC.  The 
first  five  cycles  of  the  NSFG  were  based 
on  interviews  with  women  15—44  years 
of  age,  to  measure  factors  related  to  birth 
and  pregnancy  rates  and  maternal  and 
infant  health.  In  Cycle  6,  both  women 
and  men  will  be  interviewed.  The 
interviews  with  males  15—49  will 
address  (1)  factors  that  affect  entry  into 
fatherhood  and  the  intendedness  of 
births;  (2)  factors  that  affect  the  spread 
of  Sexually  Transmitted  Diseases  (STDs) 
and  HIV  (Human  Immunodeficiency 
Virus,  the  virus  that  causes  AIDS);  and 
(3)  factors  that  affect  men's  ability  and 
willingness  to  carry  out  their  fatherhood 


roles,  including  the  payment  of  child 
support. 

In  late  2000  or  early  2001,  the  NSFG 
will  interview  a  nationally 
representative  sample  of  11,800  women 
and  7,200  men.  Black,  Hispanic,  and 
15-24-year-old  men  and  women  will  be 
sampled  at  a  higher  rate  than  others.  A 
pretest/pilot  study  of  600  females  and 
600  males  is  needed  to  test  procedures 
for  collecting  sensitive  data.  All 
participation  will  be  completely 
volimtary  and  confidential. 

NSFG  data  help  measure  the 
demographics,  health  status,  and 
behavior  of  the  population  of 
reproductive  age  (as  well  as  those 
responsible  for  most  STDs).  The  NSFG 
data  fix)m  the  1995  survey  have  already 
been  published  in  4  major  NCHS  reports 
and  the  January/February  1998  issue  of 
the  journal  Family  Planning 


Perspectives.  Besides  NCHS,  users  of 
NSFG  data  include  the  DHHS  Office  of 
Population  Affairs,  the  National 
Institute  for  Child  Health  and  Human 
Development,  the  CDC  and  NIH  HIV/ 
AIDS  programs,  and  the  Children's 
Bureau.  Other  users  include  Congress 
(for  Sections  905  and  906  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
among  others);  the  Healthy  People  2000 
and  2010  initiatives,  private  researchers 
in  demography,  public  health,  maternal 
and  child  health,  and  state  governments. 
Metles  are  being  added  to  the  survey  in 
response  to  the  recent  report. 
Nurturing  Fatherhood:  Improving  Data 
and  Research  on  Male  FertiUty,  Family 
Formation,  and  Fatherhood,  released  by 
the  Federal  Interagency  Fonmi  on  Child 
and  Family  Statistics.  There  is  no  cost 
to  respondents. 


Respondents 


No.  of  re- 
spondents 


No.  of  re- 

sponses/re- 

sporxlent 


Avg.  burden/ 

response 

(hrs.) 


Total  burden 
(in  hrs.) 


Pretest  screener 

Pretest  males 

Pretest  females .. 
Cognitive  Testing 
Survey:  screener 

Sun/ey:  males 

Survey:  females  .. 

Total 


2000 

600 

600 

200 

40000 

7200 

11800 


0.08 
1.00 
1.33 
1.00 
0.08 
1.00 
1.33 


167 

600 

800 

200 

3,320 

7,200 

15,729 


28,016 


Dated:  September  2, 1998. 
Charles  W.  Gollmar, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(PR  Doc.  98-24835  Filed  9-15-98;  8:45  am] 
BlUJNa  CODE  41«»-1S^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research: 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 


Control  and  Prevention  (CDC) 
announces  the  following  conmiittee 
meeting. 

Name:  Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research  (ACERER). 

Time  and  Date:  8  a.m.-5  p.m.,  September 
24, 1998. 

Place:  Omni  Shoreham  Hotel,  2500  Calvert 
Street.  NW,  Washington,  DC  20008. 
telephone  202/234-0700,  FAX  202/756-5120. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpo^:  This  committee  is  charged  with 
providing  advice  and  recommendations  to 
the  Secretary,  Health  and  Human  Services 
(HHS);  the  Assistant  Secretary  for  Health;  the 
Director,  CDC;  and  the  Administrator, 
Agency  for  Toxic  Substances  and  Disease 
Registry,  on  the  establishment  of  a  research 
agenda  and  the  conduct  of  a  research 
program  pertaining  to  energy-related  analytic 
epidemiologic  studies. 


Matters  To  Be  Discussed:  Agenda  items 
include  discussions  of  public  health 
implications  of  the  report  from  the  Institute 
of  Medicine's  Committee  on  Thyroid 
Screening  Related  to  1-131  Exposure  and  the 
National  Academy  of  Sciences'  Committee  on 
Exposure  of  the  American  People  to  1-131 
from  the  Nevada  Atomic  Bomb  Tests,  and  the 
ACERER  Subcommittee  for  Conmiunity 
A%irs  recommendations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

An  unavoidable  administrative  delay 
prevented  meeting  the  15-day  publication 
requirement. 

Contact  Person  for  More  Information: 
Michael  J.  Sage,  Radiation  Studies  Branch. 
Division  of  Environmental  Hazards  and 
Health  Effects,  NCEH,  CDC,  4770  Buford 
Highway,  NE,  M/S  F-35,  Atlanta,  Georgia 
30341-3724,  telephone  770/488-7040,  FAX 
770/488-7044. 


.1    n •—i yir.1      f>      VT_      ^tn  l\AT^A^^nAn^,     Cnnfa^nVtAK    1  R      lOOa /KIntir<oe 
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Dated:  September  11, 1998. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  98-24894  Filed  9-15-98;  8:45  am] 

BILUNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98N-0747] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Customer/Partner 
Service  Surveys 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
voltmtary  customer/partner  service 
surveys  to  implement  Executive  Order 
12862. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
16,  1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 


identified  vrith  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  die 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506  (c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acciiracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Customer/Partner  Service  Survejrs 

Under  section  903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
393),  FDA  is  authorized  to  conduct 
research  relating  to  regulated  articles 
and  to  conduct  educational  and  public 
information  programs  relating  to 
responsibilities  of  the  agency.  Executive 
Order  12862,  entitled  "Setting  Customer 
Service  Standards,"  directs  Federal 
agencies  that  "provide  significant 
services  directly  to  the  pubUc"  to 
"survey  customers  to  determine  the 
kind  and  quality  of  services  they  want 
and  their  level  of  satisfaction  with 
existing  services."  FDA  is  seeking  OMB 
clearance  to  conduct  a  series  of  surveys 
to  implement  Executive  Order  12862. 
Participation  in  the  surveys  will  be 
voluntary.  This  request  covers  customer 
service  surveys  or  regulated  entities, 
such  as  food  processors;  cosmetic,  drug, 
biologic  and  medical  device 
manufacturers;  consumers;  and  health 
professionals.  The  request  also  covers 
partner  surveys  of  State  and  local 
governments. 

FDA  will  use  the  information 
gathered  bom  these  surveys  to  identify 
strengths  and  weaknesses  in  service  to 
customers/partners  and  to  make 
improvements.  The  surveys  will  assess 
timeliness,  appropriateness,  accuracy  of 
infOTmation,  courtesy,  and  problem 
resolution  in  the  context  of  individual 
programs. 

FDA  projects  14  customer/partnet 
service  surveys  per  year,  with  a  sample 
of  between  50  and  6,000  customers 
each.  Some  of  these  surveys  will  be 
repeats  of  earlier  surveys,  for  purposes 
of  monitoring  customer/partner  service 
and  developing  long-term  data. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  l,— Estimated  Annual  Reporting  Burden' 


,, 

Type  of  Survey 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Hours  per  Re- 
sponses 

Total  Hours 

Mail/telephone  surveys 
Total 

20,000 

1 

.30 

6,000 
6,000 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  coltection  of  information. 
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These  estimates  are  based  on  the 
number  of  customer/partner  service 
surveys  FDA  has  conducted  since 
January  26. 1998. 

Dated:  September^,  1998. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
[FR  Doc.  98-24753  Filed  &-15-98;  8:45  ami 

SILUNO  COOE  4160-41-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  98N-0748] 

Agency  Emergency  Processing 
Request  Under  0MB  Review; 
Attitudinai  and  Behavorial  Efffects  of 
Direct-To-Consumer  Advertising  of 
Prescription  Drugs 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  processing  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA).  This  notice  solicits 
comments  on  a  survey  of  the  public  to 
examine  the  impact  of  direct-to- 
consiuner  (DTC)  advertising. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  September 
28,  1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA.  All  comments  should 
be  identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-26,  Rockville, 
MD  20857,  301-827-1482. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 


OMB  for  each  collection  of  information 
they  conduct  or  sponsor.  "Collection  of 
information"  is  defined  in  44  U.S.C. 
3502(3)  and  5  CFR  1320.3(c)  and 
includes  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  FDA  has 
requested  emergency  processing  of  this 
proposed  collection  of  information 
imder  section  3507(j)  of  the  PRA  and  5 
CFR  1320.13  by  September  28,  1998, 
because  this  information  is  essential  to 
the  agency's  mission.  The  agency  cannot 
reasonably  comply  with  the  provisions 
of  the  PRA  because  the  use  of  normal 
clearance  procedures  would  prevent 
this  collection  of  information  from  being 
carried  out  in  a  timely  manner.  FDA 
needs  information  about  consimiers' 
reactions  to  and  behaviors  that  stem 
from  DTC  prescription  drug  advertising 
in  order  to  develop  policy  on 
appropriate  requirements  for  disclosure 
of  risk  and  efficacy  information  about 
the  drugs.  In  August  1997,  when  the 
agency  issued  its  draft  guidance  on 
consumer-directed  broadcast 
advertisements,  FDA  announced  its 
intention  to  evaluate  the  effects  of  the 
guidance  and  of  DTC  promotion  in 
general  within  2  years  of  finalizing  the 
guidance.  FDA  is  currently  in  the 
process  of  finalizing  this  guidance.  In 
addition,  the  amount  of  prescription 
drug  DTC  advertising  is  growing  so 
quickly  that  rapid  assessment  of  the 
public  is  required  in  order  to  assess 
public  response  before  such  advertising 
increases  further.  The  information  to  be 
collected  on  consumer  exposure  and 
response  to  prescription  drug  DTC 
advertising  is  needed:  (1)  As  a  baseline 
measurement  against  which  the  effects 
of  the  final  guidance  will  be  evaluated 
and  (2)  as  a  timely  and  immediate 
assessment  of  consmners'  initial 
response  to  the  already  high  and  rapidly 
increasing  level  of  prescription  drug 
DTC  advertising. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 

(3)  ways  to  enhance  the  quality,  utility. 


and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Attitudinai  and  Behavioral  Effects  of 
Direct-To^Ilonsumer  (DTC)  Advertising 
of  Prescription  Drugs 

Under  the  Food,  Drug,  and  Cosmetic 
Act  (the  act),  FDA  has  responsibility  to 
ensure  that  the  labeling  and  advertising 
of  prescription  drugs  is  truthful  and  not 
misleading.  Section  502(n)  of  the  act  (21 
U.S.C.  352(n))  prohibits  the  advertising 
of  prescription  drugs  that  is  false  or 
misleading  or  that  fails  to  provide  a 
"brief  suimmary"  of  products'  risks. 
Although  advertising  of  prescription 
drugs  was  once  restricted  to  health 
professionals,  consimiers  increasingly 
have  become  a  primary  target  audience, 
and  DTC  advertising  has  dramatically 
increased  in  the  past  few  years. 
However,  DTC  advertising  raises  many 
questions  and  issues.  While  bringing 
new  information  to  consumers,  it  also 
may  confuse  consimiers,  and  no 
rigorous  research  has  been  done  about 
the  effects  of  DTC  on  health 
professional-patient  relationships, 
compliance,  or  the  health-care  system, 
despite  a  request  by  FDA  at  a  public 
hearing  on  DTC  in  October  1995.  This 
data  collection  by  FDA  will  serve  as  a 
baseline  prior  to  increased  advertising 
of  prescription  drugs  expected  in  the 
near  future. 

A  national  randomized  telephone 
survey  will  be  conducted  with  1,000 
adtilts  18  years  of  age  and  over  who 
recently  visited  a  physician. 
Respondents  will  be  asked  their  views 
about  any  prescription  drug  they  m^ 
have  received  and  prescription  drugs  in 
general,  and  their  attitudes  and  behavior 
in  relation  to  DTC  advertising,  including 
any  visits  to  a  health  professional.  In  a 
foUowup  mail  survey,  respondents  will 
be  sent  a  questionnaire  with  a  variety  of 
print  DTC  ads.  They  will  be  asked  to 
rate  their  familiarity  with  the 
advertisements.  The  information  from 
this  data  collection  is  needed  to  help 
FDA  make  policy  decisions  about 
disclosure  requirements  for  promoting 
prescription  drugs  DTC. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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Table  1.— Estimated  Annual  Reporting  Burden' 

No.  of  Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

11,000  (screener) 
1,000  (survey) 
1,000  (mail  followup) 
Total  Burden 

1 
1 

1 

11.000 
1.000 
1.000 

.017 
.317 
.167 

183.3 
317.0 
167.0 
667.3 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  wilti  ttiis  coHection  of  information. 


Dated:  September  10, 1998. 
Williun  K.  Hul>bard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  98-24796  Filed  9-15-98;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  970-0174] 

International  Conference  on 
Harmon isation;  Guidance  on  Statistical 
Principles  for  Clinical  Trials; 
Availability 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
guidance  entitled  "E9  Statistical 
Principles  for  Clinical  Trials."  The 
guidance  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Hmnan  Use  (ICH). 
The  guidance  is  intended  to  provide 
recommendations  to  sponsors  and 
scientific  experts  regarding  statistical 
principles  and  methodology  which, 
when  applied  to  clinical  trials  for 
marketing  applications,  will  facilitate 
the  general  acceptance  of  analyses  and 
conclusions  drawn  from  the  trials. 
DATES:  Effective  September  16, 1998. 
Submit  written  comments  at  any  time. 
ADDRESSES:  Submit  written  comments 
on  the  guidance  to  the  E>ockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852. 
Copies  of  the  guidance  are  available 
from  the  Drug  Information  Branch 
(HFD-210).  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4573. 
Single  copies  of  the  guidance  may  be 
obtained  by  mail  from  the  Office  of 
Communication.  Training  and 


Manufacturers  Assistance  (HFM-40). 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  or  by  calling 
the  CBER  Voice  Information  System  at 
1-800-635-4709  or  301-827-1800. 
Copies  may  be  obtained  from  CBER's 
FAJC  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guidance:  Robert 
O'Neill,  Center  for  Drug  Evaluation 
and  Research  (HFD-700),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
827-3195. 
Regarding  the  ICH:  Janet ).  Showalter, 
Office  of  Health  Affairs  (HFY-20). 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportimity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are:  The  European 
Commission,  the  Eiu^pean  Federation 
of  Pharmaceutical  Industries 
Associations,  the  Japanese  Ministry  of 
Health  and  Welfare,  the  Japanese 
Pharmaceutical  Manufacturers 
Association,  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 


Evaluation  and  Research,  FDA,  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  May  9,  1997 
(62  FR  25712),  FDA  published  a  draft 
tripartite  guideline  entitled  "Statistical 
Principles  for  Clinical  Trials"  (E9).  The 
notice  gave  interested  persons  an 
opportunity  to  submit  comments  by 
June  23, 1997. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guidance, 
a  final  draft  of  the  guidance  was 
submitted  to  the  IQi  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  on 
Februarys,  1998. 

In  accordance  with  FDA's  Good 
Guidance  Practices  (62  FR  8961. 
February  27,  1997),  this  document  has 
been  designated  a  guidance,  rather  than 
a  guideline. 

The  guidance  addresses  principles  of 
statistical  methodology  applied  to 
clinical  trials  for  marketing 
appUcations.  The  guidance  provides 
recommendations  to  sponsors  for  the 
design,  conduct,  analysis,  and 
evaluation  of  clinical  trials  of  an 
investigational  product  in  the  context  of 
its  overall  clinical  development.  The 
document  also  provides  guidance  to 
scientific  experts  in  preparing 
application  summaries  or  assessing 
evidence  of  efficacy  and  safety, 
principally  from  late  Phase  II  and  Phase 
III  clinical  trials.  Application  of  the 
principles  of  statistical  methodology  is 
intended  to  facilitate  the  general 
acceptance  of  analyses  and  conclusions 
drawn  bom  clinical  trials. 

This  guidance  represents  the  agency's 
current  thinking  on  statistical  principles 
for  clinical  trials  of  drugs  and  biologies. 
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It  does  not  create jor  confer  any  rights 
for,  or  on,  any  person  and  does  not 
operate  to  bind  FDA  or  the  pubUc.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guidance. 
The  comments  inthe  docket  will  be 
periodically  reviewed,  and,  where 
appropriate,  the  guidance  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  nimiber  foimd  in 
brackets  in  the  heading  of  this 
docimient.  The  guidance  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  An  electronic 
version  of  this  guidance  is  available  on 
the  Internet  at  "http://www.fda.gov/ 
cder/guidance/index.htm"  or  at  CBER's 
World  Wide  Web  site  at  "http:// 
www.fda.gov/cber/publications.htm". 

The  text  of  the  guidance  follows: 

E9  Statistical  Principles  for  Clinical  Trials  > 

Note:  A  glossetry  of  terms  and  definitions 
is  provided  as  an  annex  to  this  guidance. 

I.  Introduction 

1.1  Background  and  Purpose 

1.2  Scope  and  Direction 

II.  Considerations  for  Overall  Clinical 
Development 

2.1  Trial  Context 

2.1.1  Development  Plan 

2.1.2  Confirmatory  Trial 

2.1.3  Exploratory  Trial 

2.2  Scope  of  Trials 

2.2.1  Population 

2.2.2  Primary  and  Secondary  Variables 

2.2.3  Composite  Variables 

2.2.4  Global  Assessment  Variables 

2.2.5  Multiple  Primary  Variables 

2.2.6  Surrogate  Variables 

2.2.7  Categorized  Variables 

2.3  Design  Techniques  to  Avoid  Bias 

2.3.1  Blinding 

2.3.2  Randomization 

ni.  Trial  Design  Considerations 
3.1  Design  Configuration 

3.1.1  Parallel  Group  Design 

3.1.2  Crossover  Design 


'  This  guidance  represents  the  agency's  current 
.  thinking  on  statistical  principles  for  clinical  trials 
of  drugs  and  biologies.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does  not  operate 
to  bind  FX)A  or  the  public.  An  alternative  approach 
may  be  used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute,  regulations, 
or  both. 


3.1.3  Factorial  Designs 

3.2  Multicenter  Trials 

3.3  Type  of  Comparison 

3.3.1  Trials  to  Show  Superiority 

3.3.2  Trials  to  Show  Equivalence  or 
Noninferiority 

3.3.3  Trials  to  Show  Dose-Response 
Relationship 

3.4  Group  Sequential  Designs 

3.5  Sample  Size 

3.6  Data  Capture  and  Processing 

IV.  Trial  Conduct  Considerations 

4.1  Trial  Monitoring  and  Interim  Analysis 

4.2  Changes  in  Inclusion  and  Exclusion 
Criteria 

4.3  Accrual  Rates 

4.4  Sample  Size  Adjustment 

4.5  Interim  Analysis  and  Early  Stopping 

4.6  Role  of  Independent  Data  Monitoring 
Committee  (IDMC) 

V.  Data  Analysis  Considerations 

5.1  Prespecification  of  the  Analysis 

5.2  Analysis  Sets 

5.2.1  Full  Analysis  Set 

5.2.2  Per  Protocol  Set 

5.2.3  Roles  of  the  Different  Analysis  Sets 

5.3  Missing  Values  and  Outliers 

5.4  Data  Transformation 

5.5  Estimation,  Confidence  Intervals,  and 
Hypothesis  Testing 

5.6  Adjustment  of  Significance  and 
Confidence  Levels 

5.7  Subgroups,  Interactions,  and  Covariates 

5.8  Integrity  of  Data  and  Computer 
Software  Validity 

VI.  Evaluation  of  Safety  and  Tolerability 
6.1  Scope  of  Evaluation 

'     6.2  Choice  of  Variables  and  Data  Collection 

6.3  Set  of  Subjects  to  be  Evaluated  and 
Presentation  of  Data 

6.4  Statistical  Evaluation 

6.5  Integrated  Summary 

VII.  Reporting 

7.1  Evaluation  and  Reporting 

7.2  Summarizing  the  Clinical  Database 

7.2.1  Efficacy  Data 

7.2.2  Safety  Data 
Annex  1  Glossary 

I.  Introduction 

1.1  Background  and  Purpose 

The  efficacy  and  safety  of  medicinal 
products  should  be  demonstrated  by  clinical 
trials  that  follow  the  guidance  in  "Good 
Clinical  Practice:  Consolidated  Guideline" 
(ICH  E6)  adopted  by  the  ICH.  May  1. 1996. 
The  role  of  statistics  in  clinical  trial  design 
and  analysis  is  acknowledged  as  essential  in 
that  ICH  guideline.  The  proliferation  of 
statistical  research  in  the  area  of  clinical 
trials  coupled  with  the  critical  role  of  clinical 
research  in  the  drug  approval  process  and 
health  care  in  general  necessitate  a  succinct 
document  on  statistical  issues  related  to  . 
clinical  trials.  This  guidance  is  written 
primarily  to  attempt  to  harmonize  the 
principles  of  statistical  methodology  applied 
to  clinical  trials  for  marketing  applications 
submitted  in  Europe,  Japan,  and  the  United 
States. 

As  a  starting  point,  this  guidance  utilized 
the  CPMP  (Committee  for  Proprietary 
Medicinal  Products)  Note  for  Guidance 
entitled  "Biostatistical  Methodology  in 
Clinical  Trials  in  Applications  for  Marketing 
Authorizations  for  Medicinal  Products" 


(December,  1994).  It  was  also  influenced  by 
"Guidelines  on  the  Statistical  Analysis  of 
Clinical  Studies"  (March  1992)  bom  the 
Japanese  Ministry  of  Health  and  Welfare  and 
the  U.S.  Food  and  Drug  Administration 
document  entitled  "Guideline  for  the  Format 
and  Content  of  the  Clinical  and  Statistical 
Sections  of  a  New  Drug  Application"  (July 
1988).  Some  topics  related  to  statistical 
principles  and  methodology  are  also 
embedded  within  other  ICH  guidances, 
particularly  those  listed  below.  The  specific 
guidance  that  contains  related  text  will  be 
identified  in  various  sections  of  this 
document. 

El  A:  The  Extent  of  Population  Exposure  to 
Assess  Clinical  Safety 

E2A:  Clinical  Safe^  Data  Management: 
Definitions  and  Standards  for  Expedited 
Reporting 

E2B:  Clinical  Safety  Data  Management: 
Data  Elements  for  Transmission  of  Individual 
Case  Safety  Reports 

E2C:  Clinical  Safety  Data  Management: 
Periodic  Safety  Update  Reports  for  Marketed 
Drugs 

E3:  Structure  and  Content  of  Clinical  Study 
Reports 

E4:  Dose-Response  Information  to  Support 
Drug  Registration 

E5:  Ethnic  Factors  in  the  Acceptability  of 
Foreign  Clinical  Data 

E6:  Good  Clinical  Practice:  Consolidated 
Guideline 

E7:  Studies  in  Support  of  Special 
Populations:  Geriatrics 

E8:  General  Considerations  for  Clinical 
Trials 

ElO:  Choice  of  Control  Group  in  Clinical 
Trials 

Ml:  Standardization  of  Medical 
Terminology  for  Regulatory  Purposes 

M3:  Nonclinical  Safety  Studies  for  the 
Conduct  of  Human  Clinical  Trials  for 
Pharmaceuticals. 

This  guidance  is  intended  to  give  direction 
to  sponsors  in  the  design,  conduct,  analysis, 
and  evaluation  of  clinical  trials  of  an 
investigational  product  in  the  context  of  its 
overall  clinical  development.  The  document 
will  also  assist  scientific  experts  charged 
with  preparing  application  summaries  or 
assessing  evidence  of  efficacy  and  safety, 
principally  firom  clinical  trials  in  later  phases 
of  development. 

1.2  Scope  and  Direction 

The  focus  of  this  guidance  is  on  statistical 
principles.  It  does  not  address  the  use  of 
specific  statistical  procedures  or  methods. 
'  Specific  procedural  steps  to  ensure  that 
principles  are  implemented  properly  are  the 
responsibility  of  the  sponsor.  Integration  of 
data  across  clinical  trials  is  discussed,  but  is 
not  a  primary  focus  of  this  guidance.  Selected 
principles  and  procedures  related  to  data 
management  or  clinical  trial  monitoring 
activities  are  covered  in  other  ICH  guidances 
and  are  not  addressed  here. 

This  guidance  should  be  of  interest  to 
individuals  from  a  broad  range  of  scientific     ' 
disciplines.  However,  it  is  assumed  that  the 
actual  responsibility  for  all  statistical  work 
associated  with  clinical  trials  will  lie  with  an 
appropriately  qualified  and  experienced 
statistician,  as  indicated  in  ICH  E6.  The  role 
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and  responsibility  of  the  trial  statistician  (see 
Glossary),  in  collaboration  with  other  clinical 
trial  professionals,  is  to  ensure  that  statistical 
principles  are  applied  appropriately  in 
clinical  trials  supporting  drug  development. 
Thus,  the  trial  statistician  should  have  a 
combination  of  education/training  and 
experience  sufficient  to  implement  the 
principles  articulated  in  this  guidance. 

For  each  clinical  trial  contributing  to  a 
marketing  application,  all  important  details 
of  its  design  and  conduct  and  the  principal 
features  of  its  proposed  statistical  analysis 
should  be  clearly  sp)ecified  in  a  protocol 
written  before  the  trial  begins.  The  extent  to 
which  the  procedures  in  the  protocol  are 
followed  and  the  primary  analysis  is  planned 
a  priori  will  contribute  to  the  degree  of 
confidence  in  the  final  results  and 
conclusions  of  the  trial.  The  protocol  and 
subsequent  amendments  should  be  approved 
by  the  responsible  personnel,  including  the 
trial  statistician.  The  trial  statistician  should 
ensure  that  the  protocol  and  any 
amendments  cover  all  relevant  statistical 
issues  clearly  and  accurately,  using  technical 
terminology  as  appropriate. 

The  principles  outlined  in  this  guidance 
are  primarily  relevant  to  clinical  trials 
conducted  in  the  later  phases  of 
development,  many  of  which  are 
confirmatory  trials  of  efficacy.  In  addition  to 
efficacy,  confirmatory  trials  may  have  as  their 
primary  variable  a  safety  variable  (e.g.,  an 
adverse  event,  a  clinical  laboratory  variable, 
or  an  electrocardiographic  measure)  or  a 
pharmacodynamic  or  pharmacokinetic 
variable  (as  in  a  coalinnatory  bioequivalence 
trial).  Furthermore,  some  confirmatory 
findings  may  be  derived  from  data  integrated 
across  trials,  and  selected  principles  in  this 
guidance  are  applicable  in  this  situation. 
Finally,  although  the  early  phases  of  drug 
development  consist  mainly  of  clinical  trials 
that  are  exploratory  in  nature,  statistical 
principles  are  also  relevant  to  these  clinical 
trials.  Hence,  the  substance  of  this  document 
should  be  applied  as  far  as  possible  to  all 
phases  of  clinical  development 

Many  of  the  principles  delineated  in  this 
guidance  deal  with  minimizing  bias  (see 
Glossary]  and  maximizing  precision.  As  used 
in  this  guidance,  the  term  "bias"  describes 
the  systematic  tendency  of  any  foctors 
associated  with  the  design,  conduct,  analysis, 
and  interpretation  of  the  results  of  clinical 
trials  to  make  the  estimate  of  a  treatment 
effect  (see  Glossary)  deviate  from  its  true 
value.  It  is  important  to  identify  potential 
sources  of  bias  as  completely  as  p>ossible  so 
that  attempts  to  limit  such  bias  may  be  made. 
The  presence  of  bias  may  seriously 
compromise  the  ability  to  draw  vdid 
conclusions  from  cUnical  trials. 

Some  sources  of  bias  arise  from  the  design 
of  the  trial,  for  example  an  assignment  of 
treatments  such  that  subjects  at  lower  risk  are 
systematically  assigned  to  one  treatment. 
Other  sources  of  bias  arise  during  the 
conduct  and  analysis  of  a  clinical  trial.  For 
example,  protocol  violations  and  exclusion  of 
subjects  from  analysis  based  upon  knowledge 
of  subject  outcomes  are  possible  sources  of 
bias  that  may  affect  the  accurate  assessment 
of  the  treatment  effect  Because  bias  can 
occur  in  subtle  or  unknown  ways  and  its 


effect  is  not  measurable  directly,  it  is 
important  to  evaluate  the  robustness  of  the 
results  and  primary  conclusions  of  the  trial. 
Robustness  is  a  concept  that  refers  to  the 
sensitivity  of  the  overall  conclusions  to 
various  limitations  of  the  data,  assumptions, 
and  analytic  approaches  to  data  analysis. 
Robustness  implies  that  the  treatment  effect 
and  primary  conclusions  of  the  trial  are  not 
substantially  affected  when  analyses  are 
carried  out  based  on  alternative  assumptions 
or  analytic  approaches.  The  interpretation  of 
statistical  measures  of  uncertainty  of  the 
treatment  effect  and  treatment  comparisons 
should  involve  consideration  of  the  potential 
contribution  of  bias  to  the  p-value, 
confidence  interval,  or  inference. 

Because  the  predominant  approaches  to 
the  design  and  analysis  of  clinical  trials  have 
been  based  on  frequentist  statistical  methods, 
the  guidance  largely  refers  to  the  use  of 
frequentist  methods  (see  Glossary)  when 
discussing  hypothesis  testing  and/or 
confidence  intervals.  This  should  not  be 
taken  to  imply  that  other  approaches  are  not 
appropriate;  the  use  of  Bayesian  (see 
Glossary)  and  other  approaches  may  be 
considered  when  the  reasons  for  their  use  are 
clear  and  when  the  resulting  conclusions  are 
sufficiently  robust. 

n.  Considerations  for  Overall  ninira| 
Development 

2.1  Trial  Context 

2.1.1  Development  Plan 

The  broad  aim  of  the  process  of  clinical 
development  of  a  new  drug  is  to  find  out 
whether  there  is  a  dose  range  and  schedule 
at  which  the  drug  can  be  shown  to  be 
simultaneously  safe  and  effective,  to  the 
extent  that  the  risk-benefit  relationship  is 
acceptable.  The  particular  subjects  who  may 
benefit  bom  the  drug,  and  the  specific 
indications  for  its  use,  also  need  to  be 
defined. 

Satisfying  these  broad  aims  usually 
requires  an  ordered  program  of  clinical  trials, 
each  with  its  own  specific  objectives  (see  iCH 
E8).  This  should  be  specified  in  a  clinical 
plan,  or  a  series  of  plans,  with  appropriate 
decision  points  and  flexibihty  to  allow 
modification  as  knowledge  accumulates.  A 
marketing  application  should  clearly 
describe  the  main  content  of  such  plans,  and 
the  contribution  made  by  each  trial. 
Interpretation  and  assessment  of  the  evidence 
from  the  total  program  of  trials  involves 
synthesis  of  the  evidence  from  the  individual 
trials  (see  section  7.2).  This  is  facilitated  by 
ensuring  that  common  standards  are  adopted 
for  a  number  of  features  of  the  trials,  such  as 
dictionaries  of  medical  terms,  definition  and 
timing  of  the  main  measurements,  handling 
of  protocol  deviations,  and  so  on.  A 
statistical  summary,  overview,  or  meta- 
analysis (see  Glossary)  may  be  informative 
when  medical  questions  are  addressed  in 
more  than  one  trial.  Where  possible,  this 
should  be  envisaged  in  the  plan  so  that  the 
relevant  trials  are  clearly  identified  and  any 
necessary  common  features  of  their  designs 
are  specified  in  advance.  Other  major 
statistical  issues  (if  any)  that  are  expected  to 
affect  a  number  of  trials  in  a  common  plan 
should  be  addressed  in  that  plan. 


2.1.2  Confirmatory  Trial 

A  confirmatory  trial  is  an  adequately 
controlled  trial  in  which  the  hypotheses  are 
stated  in  advance  and  evaluateid.  As  a  rule, 
confirmatory  trials  are  necessary  to  provide 
firm  evidence  of  efficacy  or  safety.  In  such 
trials  the  key  hypothesis  of  interest  follows 
directly  from  the  trial's  primary  objective,  is 
always  predefined,  and  is  the  hypothesis  that 
is  subsequently  tested  when  the  trial  is 
complete.  In  a  confirmatory  trial,  it  is  equally 
important  to  estimate  with  due  precision  the 
size  of  the  effects  attributable  to  the  treatment 
of  interest  and  to  relate  ihese  effects  to  their 
clinical  significance. 

Confirmatory  trials  are  intended  to  provide 
firm  evidence  in  support  of  claims;  hence 
adherence  to  protocols  and  standard 
operating  procedures  is  particularly 
important.  Unavoidable  changes  should  be 
explained  and  documented,  and  their  effect 
examined.  A  justification  of  the  design  of 
each  such  trial  and  of  other  important 
statistical  aspects,  such  as  the  principal 
featiires  of  the  planned  analysis,  should  be 
set  out  in  the  protocol.  Each  trial  should 
address  only  a  limited  number  of  questions. 

Firm  evidence  in  sup[>ort  of  claims 
requires  that  the  results  of  the  confirmatory 
trials  demonstrate  that  the  investigational 
product  under  test  has  clinical  benefits.  The 
confirmatory  trials  should  therefore  be 
sufficient  to  answer  each  key  clinical 
question  relevant  to  the  efficacy  or  safety 
claim  clearly  and  definitively.  In  addition,  it 
is  important  that  the  basis  for  generalization 
(see  Glossary)  to  the  intended  patient 
population  is  imderstood  and  explained;  this 
may  also  influence  the  number  and  type  (e.g., 
specialist  or  general  practitioner)  of  centers 
and/or  trials  needed.  The  results  of  the 
confirmat(xy  trial(s)  should  be  robust.  In 
some  circumstances,  the  weight  of  evidence 
frt>m  a  single  confumatory  trial  may  be 
sufficient 

2.1.3  Exploratory  Trial 

The  rationale  and  design  of  confirmatory 
trials  nearly  always  rests  on  earlier  clinical 
work  carried  out  in  a  series  of  exploratory 
studies.  Like  all  clinical  trials,  these 
exploratory  studies  should  have  clear  and 
precise  objectives.  However,  in  contrast  to 
confirmatory  trials,  their  objectives  may  not 
always  lead  to  simple  tests  of  predefined 
hypotheses.  In  addition,  exploratory  trials 
may  sometimes  require  a  more  flexible 
approach  to  design  so  that  changes  can  be 
made  in  response  to  accumulating  results. 
Their  analysis  may  entail  data  exploration. 
Tests  of  hjrpothesis  may  be  carried  out  but 
the  choice  of  hypothesis  may  be  data 
dependent  Such  trials  cannot  be  the  basis  of 
the  formal  proof  of  efficacy,  although  they 
may  contribute  to  the  total  body  of  relevant 
evidence. 

Any  individual  trial  may  have  both 
confirmatory  and  exploratory  aspects.  For 
example,  in  most  confirmatcMy  trials  the  data 
are  also  subjected  to  exploratory  analyses 
which  serve  as  a  basis  for  explaining  or 
supporting  their  findings  and  for  suggesting 
further  hypotheses  for  later  research.  The 
protocol  should  make  a  clear  distinction 
between  the  aspects  of  a  trial  which  will  be 
used  for  confirrnatory  proof  and  the  aspects 
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which  will  provide  data  for  exploratory 
analysis. 

2.2  Scope  of  Trials 

2.2.1  Population 

In  the  earlier  phases  of  drug  development, 
the  choice  of  subjects  for  a  clinical  trial  may 
be  heavily  influenced  by  the  wish  to 
maximize  the  chance  of  observing  specific 
clinical  effects  of  interest.  Hence  they  may 
come  from  a  very  narrow  subgroup  of  the 
total  patient  population  for  which  the  drug 
may  eventually  be  indicated.  However,  by 
the  time  the  confirmatory  trials  are 
undertaken,  the  subjects  in  the  trials  should 
more  closely  mirror  the  target  population.  In 
these  trials,  it  is  generally  helpful  to  relax  the 
inclusion  and  exclusion  criteria  as  much  as 
possible  within  the  target  population  while 
maintaining  sufficient  homogeneity  to  permit 
precise  estimation  of  treatment  effects.  No 
individual  clinical  trial  can  be  expected  to  be 
totally  representative  of  future  users  because 
of  the  possible  influences  of  geographical 
location,  the  time  when  it  is  conducted,  the 
medical  practices  of  the  particular 
investigator(s)  and  clinics,  and  so  on. 
However,  the  influence  of  such  factors 
should  be  reduced  wherever  possible  and 
subsequently  discussed  during  the 
interpretation  of  the  trial  results. 

2.2.2  Primary  and  Secondary  Variables 

The  primary  variable  ("target"  variable, 
primary  endpoint)  should  be  the  variable 
capable  of  providing  the  most  clinically 
relevant  and  convincing  evidence  directly 
related  to  the  primary  objective  of  the  trial. 
There  should  generally  be  only  one  primary 
variable.  This  will  usually  be  an  efficacy 
variable,  because  the  primary  objective  of 
most  confirmatory  trials  is  to  provide  strong 
scientific  evidence  regarding  efficacy.  Safety/ 
tolerability  may  sometimes  be  the  primary 
variable,  and  will  always  be  an  important 
consideration.  Measurements  relating  to 
quality  of  life  and  health  economics  are 
further  potential  primary  variables.  The 
selection  of  the  primary  variable  should 
reflect  the  accepted  norms  and  standards  in 
the  relevant  field  of  research.  The  use  of  a 
reliable  and  validated  variable  with  which 
experience  has  been  gained  either  in  earlier 
studies  or  in  published  literature  is 
recommended.  There  should  be  sufficient 
evidence  that  the  primary  variable  can 
provide  a  valid  and  reliable  measure  of  some 
clinically  relevant  and  important  treatment 
benefit  in  the  patient  population  described 
by  the  inclusion  and  exclusion  criteria.  The 
primary  variable  should  generally  be  the  one 
used  when  estimating  the  sample  size  (see 
section  3.5). 

In  many  cases,  the  approach  to  assessing 
subject  outcome  may  not  be  straightforward 
and  should  be  carefully  defined.  For 
example,  it  is  inadequate  to  specify  mortality 
as  a  primary  variable  without  further 
clarification;  mortality  may  be  assessed  by 
comparing  proportions  alive  at  fixed  points 
in  time  or  by  comparing  overall  distributions 
of  survival  times  over  a  specified  interval. 
Another  common  example  is  a  recurring 
event;  the  measure  of  treatment  effect  may 
again  be  a  simple  dichotomous  variable  (any 
occurrence  during  a  specified  interval],  time 


to  first  occurrence,  rate  of  occurrence  (events 
pet  time  units  of  observation),  and  so  on.  The 
assessment  of  functional  status  over  time  in 
studying  treatment  for  chronic  disease 
presents  other  challenges  in  selection  of  the 
primary  variable.  There  are  many  possible 
approaches,  such  as  comparisons  of  the 
assessments  done  at  the  beginning  and  end 
of  the  interval  of  observation,  comptarisons  of 
slop>es  calculated  from  all  assessments 
throughout  the  interval,  comparisons  of  the 
proportions  of  subjects  exceeding  or 
declining  beyond  a  specified  threshold,  or 
comparisons  based  on  methods  for  repeated 
measures  data.  To  avoid  multiplicity 
concerns  arising  from  post  hoc  definitions,  it 
is  critical  to  specify  in  the  protocol  the 
precise  definition  of  the  primary  variable  as 
it  will  be  used  in  the  statistical  analysis.  In 
addition,  the  clinical  relevance  of  the  specific 
primary  variable  selected  and  the  validity  of 
the  associated  measurement  procedures  will 
generally  need  to  be  addressed  and  justified 
in  the  protocol. 

The  primary  variable  should  be  specified 
in  the  protocol,  along  with  the  rationale  for 
its  selection.  Redefinition  of  the  primary 
variable  after  unblinding  will  almost  always 
be  unacceptable,  since  the  biases  this 
introduces  are  di^icult  to  assess.  When  the 
clinical  effect  defined  by  the  primary 
objective  is  to  be  measured  in  more  than  one 
way,  the  protocol  should  identify  one  of  the 
measurements  as  the  primary  variable  on  the 
basis  of  clinical  relevance,  importance, 
objectivify,  and/or  other  relevant 
characteristics,  whenever  such  selection  is 
feasible. 

Secondary  variables  are  either  supportive 
measurements  related  to  the  primary 
objective  or  measurements  of  effects  related 
to  the  secondary  objectives.  Their 
predefinition  in  the  protocol  is  also 
important,  as  well  as  an  explanation  of  their 
relative  importance  and  roles  in 
interpretation  of  trial  results.  The  number  of 
secondary  variables  should  be  limited  and 
should  be  related  to  the  limited  number  of 
questions  to  be  answered  in  the  trial. 

2.2.3  Composite  Variables 

If  a  single  primary  variable  cannot  be 
selected  fit>m  multiple  measurements 
associated  with  the  primary  objective, 
another  useful  strategy  is  to  integrate  of 
combine  the  multiple  measurements  into  a 
single  or  "composite"  variable,  using  a 
predefined  algorithm.  Indeed,  the  primary 
variable  sometimes  arises  as  a  combination  of 
multiple  clinical  measurements  (e.g.,  the 
rating  scales  used  in  arthritis,  psychiatric 
disorders,  and  elsewhere).  This  approach 
addresses  the  multiplicity  problem  without 
requiring  adjustment  to  the  Type  I  error.  The 
method  of  combining  the  multiple 
measurements  should  be  specified  in  the 
protocol,  and  an  interpretation  of  the 
resulting  scale  should  be  provided  in  terms 
of  the  size  of  a  clinically  relevant  benefit. 
When  a  composite  variable  is  used  as  a 
primary  variable,  the  comp>onents  of  this 
variable  may  sometimes  be  analyzed 
separately,  where  clinically  meaningful  and 
validated.  When  a  rating  scale  is  used  as  a 
primary  variable,  it  is  esp>ecially  imp>ortant  to 
address  factors  such  as  content  validity  (see 
Glossary),  inter-  and  intrarater  reliability  (see 


Glossary),  and  responsiveness  for  detecting 
changes  in  the  severity  of  disease. 

2.2.4  Global  Assessment  Variables 

In  some  cases,  "global  assessment" 
variables  (see  Glossary]  are  developed  to 
measure  the  overall  safety,  overall  efficacy, 
and/ or  overall  usefulness  of  a  treatment.  This 
type  of  variable  integrates  objective  variables 
and  the  investigator's  overall  impression 
about  the  state  or  change  in  the  state  of  the 
subject,  and  is  usually  a  scale  of  ordered 
categorical  ratings.  Global  assessments  of 
overall  efficacy  are  well  established  in  some 
therapeutic  areas,  such  as  neurology  and 
psychiatry. 

Global  assessment  variables  generally  have 
a  subjective  comf>onent.  When  a  global 
assessment  variable  is  used  as  a  primary  or 
secondary  variable,  fuller  details  of  the  scale 
should  be  included  in  the  protocol  with 
respect  to: 

(1)  The  relevance  of  the  scale  to  the 
primary  objective  of  the  trial; 

(2)  The  basis  for  the  validity  and  reliability 
of  the  scale; 

(3)  How  to  utilize  the  data  collected  on  an 
individual  subject  to  assign  him/her  to  a 
unique  category  of  the  scale; 

(4)  How  to  assign  subjects  with  missing 
data  to  a  unique  category  of  the  scale,  or 
otherwise  evaluate  them. 

If  objective  variables  are  considered  by  the 
investigator  when  making  a  global 
assessment,  then  those  objective  variables 
should  be  considered  as  additional  primary 
or,  at  least,  important  secondary  variables. 

Global  assessment  of  usefulness  integrates 
components  of  both  benefit  and  risk  and 
reflects  the  decisionmaking  process  of  the 
treating  physician,  who  must  weigh  benefit 
and  risk  in  making  product  use  decisions.  A 
problem  with  global  usefulness  variables  is 
that  their  use  could  in  some  cases  lead  to  the 
result  of  two  products  being  declared 
equivalent  despite  having  very  different 
profiles  of  beneficial  and  adverse  effects.  For 
example,  judging  the  global  usefulness  of  a 
treatment  as  equivalent  or  superior  to  an 
alternative  may  mask  the  fact  that  it  has  little 
or  no  efficacy  but  fewer  adverse  effects. 
Therefore,  it  is  not  advisable  to  use  a  global 
usefulness  variable  as  a  primary  variable.  If 
global  usefulness  is  specified  as  primary,  it 
is  important  to  consider  sf)ecific  efficacy  and 
safety^utcomes  separately  as  additional 
primary  variables. 

2.2.5  Multiple  Primary  Variables 

It  may  sometimes  be  desirable  to  use  more 
than  one  primary  variable,  each  of  which  (or 
a  subset  of  which)  could  be  sufficient  to 
cover  the  range  of  effects  of  the  therapies. 
The  plaimed  manner  of  interpretation  of  this 
type  of  evidence  should  be  carefully  spelled 
out.  It  should  be  clear  whether  an  impact  on 
any  of  the  variables,  some  minimum  number 
of  them,  or  all  of  them,  would  be  considered 
necessary  to  achieve  the  trial  objectives.  The 
primary  hypothesis  or  hypotheses  and 
parameters  of  interest  (e.g.,  mean,  percentage, 
distribution)  should  be  clearly  stated  with 
respect  to  the  primary  variables  identified, 
and  the  approach  to  statistical  inference 
described.  The  effect  on  the  Type  I  error 
should  be  explained  because  of  the  potential 
for  multiplicity  problems  (see  section  5.6); 
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the  method  of  controlling  Type  I  error  should 
be  given  in  the  protocol.  The  extent  of 
intercorrelation  among  the  proposed  primary 
variables  may  be  considered  in  evaluating  the 
impact  on  Type  I  error.  If  the  purpose  of  the 
trial  is  to  demonstrate  effects  on  all  of  the 
designated  primary  variables,  then  there  is  no 
need  for  adjustment  of  the  Type  I  error,  but 
the  impact  on  Type  n  error  and  sample  size 
should  be  carefully  considered. 

2.2.6  Surrogate  Variables 

When  direct  assessment  of  the  clinical 
benefit  to  the  subject  through  observing 
actual  clinical  efficacy  is  not  practical, 
indirect  criteria  (surrogate  variables — see 
Glossary)  may  be  considered.  Commonly 
accepted  surrogate  variables  are  used  in  a 
number  of  indications  where  they  are 
believed  to  be  reliable  predictors  of  clinical 
benefit.  There  are  two  principal  concerns 
with  the  introduction  of  any  proposed 
surrogate  variable.  First,  it  may  not  be  a  true 
predictor  of  the  clinical  outcome  of  interest. 
For  example,  it  may  measure  treatment 
activity  associated  with  one  specific 
pharmacological  mechanism,  but  may  not 
provide  full  information  on  the  range  of 
actions  and  ultimate  effects  of  the  treatment, 
whether  positive  or  negative.  There  have 
been  many  instances  where  treatments 
showing  a  highly  positive  effect  on  a 
proposed  surrogate  have  ultimately  been 
shown  to  be  detrimental  to  the  subjects' 
clinical  outcome;  conversely,  there  are  cases 
of  treatments  conferring  clinical  benefit 
without  measurable  impact  on  proposed 
surrogates.  Secondly,  prop)osed  surrogate 
variables  may  not  yield  a  quantitative 
measure  of  clinical  benefit  that  can  be 
weighed  directly  against  adverse  effects. 
Statistical  criteria  for  validating  surrogate 
variables  have  been  proposed  but  the 
experience  with  their  use  is  relatively 
limited.  In  practice,  the  strength  of  the 
evidence  for  surrogacy  depends  upon  (i)  the 
biological  plausibilify  of  the  relationship,  (ii) 
the  demonstration  in  epidemiological  studies 
of  the  prognostic  value  of  the  surrogate  for 
the  clinical  outcome,  and  (iii)  evidence  from 
clinical  trials  that  treatment  effects  on  the 
surrogate  correspond  to  effects  on  the  clinical 
outcome.  Relationships  between  clinical  and 
surrogate  variables  for  one  product  do  not 
necessarily  apply  to  a  product  with  a 
different  mode  of  action  for  treating  the  same 
disease. 

2.2.7  Categorized  Variables 

Dichotomization  or  other  categorization  of 
continuous  or  ordinal  variables  may 
sometimes  be  desirable.  Criteria  of  "success" 
and  "response"  are  conunon  examples  of 
dichotomies  that  should  be  specified 
precisely  in  terms  of,  for  example,  a 
minimum  percentage  improvement  (relative 
to  baseline]  in  a  continuous  variable  or  a 
ranking  categorized  as  at  or  above  some 
threshold  level  (e.g.,  "good")  on  an  ordinal 
rating  scale.  The  reduction  of  diastolic  blood 
pressure  below  90  mmHg  is  a  conunon 
dichotomization.  Categorizations  are  most 
useful  when  they  have  clear  clinical 
relevance.  The  criteria  for  categorization 
should  be  predefined  and  specified  in  the 
protocol,  as  knowledge  of  trial  results  could 
easily  bias  the  choice  of  such  criteria. 


Because  categorization  normally  implies  a 
loss  of  information,  a  consequence  will  be  a 
loss  of  power  in  the  analysis;  this  should  be 
accounted  for  in  the  sample  size  calculation. 

2.3  Design  Techniques  to  Avoid  Bias 

The  most  important  design  techniques  for 
avoiding  bias  in  clinical  trials  are  blinding 
and  randomization,  and  these  should  be 
normal  features  of  most  controlled  clinical 
trials  intended  to  be  included  in  a  marketing 
application.  Most  such  trials  follow  a  double- 
blind  approach  in  which  treatments  are 
prepacked  in  accordance  with  a  suitable 
randomization  schedule,  and  supplied  to  the 
trial  centers)  labeled  only  with  the  subject 
number  and  the  treatment  period,  so  that  no 
one  involved  in  the  conduct  of  the  trial  is 
aware  of  the  specific  treatment  allocated  to 
any  particular  subject,  not  even  as  a  code 
letter.  This  approach  will  be  assumed  in 
section  2.3.1  and  most  of  section  2.3.2, 
exceptions  being  considered  at  the  end. 

Bias  can  also  be  reduced  at  the  design  stage 
by  specifying  procedures  in  the  protocol 
aimed  at  minimizing  any  anticipated 
irregularities  in  trial  conduct  that  might 
impair  a  satisfactory  analysis,  including 
various  types  of  protocol  violations, 
withdrawals  and  missing  values.  The 
protocol  should  consider  ways  both  to  reduce 
the  frequency  of  such  problems  and  to 
handle  the  problems  that  do  occur  in  the 
analysis  of  data. 

2.3.1  Blinding 

Blinding  or  masking  is  intended  to  limit 
the  occurrence  of  conscious  and  unconscious 
bias  in  the  conduct  and  interpretation  of  a 
clinical  trial  arising  from  the  influence  that 
the  knowledge  of  treatment  may  have  on  the 
recruitment  and  allocation  of  subjects,  their 
subsequent  care,  the  attitudes  of  subjects  to 
the  treatments,  the  assessment  of  end-points, 
the  handling  of  withdrawals,  the  exclusion  of 
data  fit>m  analysis,  and  so  on.  The  essential 
aim  is  to  prevent  identification  of  the 
treatments  until  all  such  opptortunities  for 
bias  have  passed. 

A  double-blind  trial  is  one  in  which 
neither  the  subject  nor  any  of  the  investigator 
or  s[>onsor  staff  involved  in  the  treatment  or 
clinical  evaluation  of  the  subjects  are  aware 
of  the  treatment  received.  This  includes 
anyone  determining  subject  eligibilify, 
evaluating  endp>oints,  or  assessing 
compliance  with  the  protocol.  This  level  of 
blinding  is  maintained  throughout  the 
conduct  of  the  trial,  and  only  when  the  data 
are  cleaned  to  an  acceptable  level  of  qualify 
will  appropriate  personnel  be  unblinded.  If 
any  of  the  sponsor  staff  who  are  not  involved 
in  the  treatment  or  clinical  evaluation  of  the 
subjects  are  required  to  be  unblinded  to  the 
treatment  code  (e.g.,  bioanalytical  scientists, 
auditors,  those  involved  in  serious  adverse 
event  reporting),  the  sponsor  should  have 
adequate  standard  operating  procedures  to 
guard  against  inappropriate  dissemination  of 
treatment  codes.  In~a  single-blind  trial  the 
investigator  and/or  his  staff  are  aware  of  the 
treatment  but  the  subject  is  not,  or  vice  versa. 
In  an  open-label  trial  the  identify  of 
treatment  is  known  to  all.  The  double-blind 
trial  is  the  optimal  approach.  This  requires 
that  the  treatments  to  be  applied  during  the 
trial  cannot  be  distinguished  (by  app>earance. 


taste,  etc.]  either  before  or  during 
administration,  and  that  the  blind  is 
maintained  appropriately  during  the  whole 
trial. 

Difficulties  in  achieving  the  double-blind 
ideal  can  arise:  The  treatments  may  be  of  a 
completely  different  nature,  for  example, 
surgery  and  drug  therapy;  two  drugs  may 
have  different  formulations  and,  although 
they  could  be  made  indistinguishable  by  the 
use  of  capsules,  changing  the  forrhulation 
might  also  change  the  pharmacokinetic  and/ 
or  pharmacodynamic  properties  and  hence 
necessitate  that  bioequivalence  of  the 
formulations  be  established;  the  daily  pattern 
of  administration  of  two  treatments  may 
differ.  One  way  of  achieving  double-blind 
conditions  under  these  circumstances  is  to 
use  a  "double-dununy"  (see  Glossary) 
technique.  This  technique  may  sometimes 
force  an  administration  scheme  that  is 
sufficiently  unusual  to  influence  adversely 
the  motivation  and  compliance  of  the 
subjects.  Ethical  difficulties  may  also 
interfere  with  its  use  when,  for  example,  it 
entails  dummy  operative  procedures. 
Nevertheless,  extensive  efforts  should  be 
made  to  overcome  these  difficulties. 

The  double-blind  nature  of  some  clinical 
trials  may  be  p>artially  compromised  by 
apparent  treatment  induced  effects.  In  such 
cases,  blinding  may  be  improved  by  blinding 
investigators  and  relevant  sp>onsor  staff  to 
certain  test  results  (e.g.,  selected  clinical 
laboratory  measures).  Similar  approaches 
(see  below)  to  minimizing  bias  in  open-label 
trials  should  be  considered  in  trials  where 
unique  or  specific  treatment  effects  may  lead 
to  unblinding  individual  patients. 

If  a  double-blind  trial  is  not  feasible,  then 
the  single-blind  option  should  be  considered. 
In  some  cases  only  an  open-label  trial  is 
practically  or  ethically  [x>ssible.  Single-blind 
and  op>en-label  trials  provide  additional 
flexibilify,  but  it  is  particularly  important 
that  the  investigator's  knowledge  of  the  next 
treatment  should  not  influence  the  decision 
to  enter  the  subject;  this  decision  should 
precede  knowledge  of  the  randomized 
treatment.  For  these  trials,  consideration 
should  be  given  to  the  use  of  a  centralized 
randomization  method,  such  as  telephone 
randomization,  to  administer  the  assignment 
of  randomized  treatment.  In  addition,  clinical 
assessments  should  be  made  by  medical  staff 
who  are  not  involved  in  treating  the  subjects 
and  who  remain  blind  to  treatment.  In  single- 
blind  or  oi)en-label  trials  every  effort  should 
be  made  to  minimize  the  various  known 
sources  of  bias  and  primary  variables  should 
be  as  objective  as  p>ossibIe.  The  reasons  for 
the  degree  of  blinding  adopted,  as  well  as 
steps  taken  to  minimize  bias  by  other  means, 
should  be  explained  in  the  protocol.  For 
example,  the  sp>onsor  should  have  adequate 
standard  op)erating  procedures  to  ensure  that 
access  to  the  treatment  code  is  appropriately 
restricted  during  the  process  of  cleaning  the 
database  prior  to  its  release  for  analysis. 

Breaking  the  blind  (for  a  single  subject] 
should  be  considered  only  when  knowledge 
of  the  treatment  assignment  is  deemed 
essential  by  the  subject's  physician  for  the 
subject's  care.  Any  intentional  or 
unintentional  breaking  of  the  blind  should  be 
reported  and  explained  at  the  end  of  the  trial. 
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irrespective  of  the  reason  for  its  occurrence. 
The  procedure  and  timing  for  revealing  the 
treatment  assignments  should  be 
documented. 

In  this  document,  the  blind  review  (see 
Glossary)  of  data  refers  to  the  checking  of 
data  during  the  period  of  time  between  trial 
completion  (the  last  observation  on  the  last 
subject)  and  the  breaking  of  the  blind. 

2.3.2  Randomization 

Randomization  introduces  a  deliberate 
element  of  chance  into  the  assignment  of 
treatments  to  subjects  in  a  clinical  trial. 
During  subsequent  analysis  of  the  trial  data, 
it  provides  a  sound  statistical  basis  for  the 
quantitative  evaluation  of  the  evidence 
relating  to  treatment  effects.  It  also  tends  to 
produce  treatment  groups  in  which  the 
distributions  of  prognostic  factors,  known 
and  unknown,  are  similar.  In  combination 
with  blinding,  randomization  helps  to  avoid 
possible  bias  in  the  selection  and  allocation 
of  subjects  arising  from  the  predictability  of 
treatment  assignments. 

The  randomization  schedule  of  a  clinical 
trial  documents  the  random  allocation  of 
treatments  to  subjects.  In  the  simplest 
situation  it  is  a  sequential  list  of  treatments 
(or  treatment  sequences  in  a  crossover  trial) 
or  corres[>6nding  codes  by  subject  number. 
The  logistics  of  some  trials,  such  as  those 
with  a  screening  phase,  may  make  matters 
more  complicated,  but  the  unique 
preplanned  assignment  of  treatment,  or 
treatment  sequence,  to  subject  should  be 
clear.  Different  trial  designs  will  necessitate 
different  procedures  for  generating 
randomization  schedules.  The  randomization 
schedule  should  be  reproducible  (if  the  need 
arises). 

Although  unrestricted  randomization  is  an 
acceptable  approach,  some  advantages  can 
generally  be  gained  by  randomizing  subjects 
in  blocks.  This  helps  to  increase  the 
comparability  of  the  treatment  groups, 
particularly  when  subject  characteristics  may 
change  over  time,  as  a  result,  for  example,  of 
changes  in  recruitment  policy.  It  also 
provides  a  better  guarantee  that  the  treatment 
groups  will  be  of  nearly  equal  size.  In 
crossover  trials,  it  provides  the  means  of 
obtaining  balanced  designs  with  their  greater 
efficiency  and  easier  interpretation.  Care 
should  be  taken  to  choose  block  lengths  that 
are  sufficiently  short  to  limit  possible 
imbalance,  but  that  are  long  enough  to  avoid 
predictability  towards  the  end  of  the 
sequence  in  a  block.  Investigators  and  other 
relevant  staff  should  generally  be  blind  to  the 
block  length;  the  use  of  two  or  more  block 
lengths,  randomly  selected  for  each  block, 
can  achieve  the  same  purpose.  (Theoretically, 
in  a  double-blind  trial  predictability  does  not 
matter,  but  the  pharmacological  effects  of 
drugs  may  provide  the  opportunity  for 
intelligent  guesswork.) 

In  multicenter  trials  (see  Glossary),  the 
randomization  procedures  should  be 
organized  centrally.  It  is  advisable  to  have  a 
separate  random  scheme  for  each  center,  i.e., 
to  stratify  by  center  or  to  allocate  several 
whole  blocks  to  each  center.  More  generally, 
stratification  by  important  prognostic  factors 
measured  at  baseline  (e.g.,  severity  of  disease, 
age,  sex)  may  sometimes  be  valuable  in  order 
to  promote  balanced  allocation  within  strata; 


this  has  greater  potential  benefit  in  small 
trials.  The  use  of  more  than  two  or  three 
stratification  factors  is  rarely  necessary,  is 
less  successful  at  achieving  balance,  and  is 
logistically  troublesome.  The  use  of  a 
dynamic  allocation  procedure  (see  below) 
may  help  to  achieve  balance  across  a  number 
of  stratification  factors  simultaneously, 
provided  the  rest  of  the  trial  procedures  can 
be  adjusted  to  accommodate  an  approach  of 
this  type.  Factors  on  which  randomization 
has  been  stratified  should  be  accounted  for 
later  in  the  analysis. 

The  next  subject  to  be  randomized  into  a 
trial  should  always  receive  the  treatment 
corresponding  to  the  next  free  number  in  the 
appropriate  randomization  schedule  (in  the 
respective  stratum,  if  randomization  is 
stratified).  The  appropriate  number  and 
associated  treatment  for  the  next  subject 
should  only  be  allocated  when  entry  of  that 
subject  to  the  randomized  part  of  the  trial  has 
been  confirmed.  Details  of  the  randomization 
that  facilitate  predictability  (e.g.,  block 
length)  should  not  be  contained  in  the  trial 
protocol.  The  randomization  schedule  itself 
should  be  filed  securely  by  the  sponsor  or  an 
independent  psirty  in  a  manner  that  ensures 
that  blindness  is  properly  maintained 
throughout  the  trial.  Access  to  the 
randomization  schedule  during  the  trial 
should  take  into  accoimt  the  possibility  that, 
in  an  emergency,  the  blind  may  have  to  be 
broken  for  any  subject  The  procedure  to  be 
followed,  the  necessary  documentation,  and 
the  subsequent  treatment  and  assessment  of 
the  subject  should  all  be  described  in  the 
protocol. 

Dynamic  allocation  is  an  alternative 
procedure  in  which  the  allocation  of 
treatment  to  a  subject  is  influenced  by  the 
current  balance  of  allocated  treatments  and, 
in  a  stratified  trial,  by  the  stratum  to  which 
the  subject  belongs  and  the  balance  within 
that  stratum.  Deterministic  dynamic 
allocation  procedures  should  be  avoided  and 
an  appropriate  element  of  randomization 
should  be  incorporated  for  each  treatment 
allocation.  Every  effort  should  be  made  to 
retain  the  double-blind  status  of  the  trial.  For 
example,  knowledge  of  the  treatment  code 
may  be  restricted  to  a  central  trial  office  from 
where  the  dynamic  allocation  is  controlled, 
generally  through  telephone  contact.  This  in 
turn  permits  additional  checks  of  eligibility 
criteria  and  establishes  entry  into  the  trial, 
features  that  can  be  valuable  in  certain  types 
of  multicenter  trials.  The  usual  system  of 
prepacking  and  labeling  drug  supplies  for 
double-blind  trials  can  then  be  followed,  but 
the  order  of  their  use  is  no  longer  sequential. 
It  is  desirable  to  use  appropriate  computer 
algorithms  to  keep  personnel  at  the  central 
trial  office  blind  to  the  treatment  code.  The 
complexity  of  the  logistics  and  potential 
impact  on  the  analysis  should  be  carehilly 
evaluated  when  considering  dynamic 
allocation. 

m.  Trial  Design  Considerations 

3.1  Design  Configuration 

3.1.1  Parallel  Group  Design 

The  most  common  clinical  trial  design  for 
confirmatory  trials  is  the  parallel  group 
design  in  which  subjects  are  randomized  to 


one  of  two  or  more  arms,  each  arm  being 
allocated  a  different  treatment.  These 
treatments  will  include  the  investigational 
product  at  one  or  more  doses,  and  one  or 
more  control  treatments,  such  as  placebo 
and/or  an  active  comparator.  The 
assumptions  underlying  this  design  are  less 
complex  than  for  most  other  designs. 
However,  as  with  other  designs,  there  may  be 
additional  features  of  the  trial  that 
complicate  the  analysis  and  interpretation 
(e.g.,  covariates,  repeated  measurements  over 
time,  interactions  between  design  factora, 
protocol  violations,  dropouts  (see  Glossary), 
and  withdrawals). 

3.1.2  Crossover  Design 

In  the  crossover  design,  each  subject  is 
randomized  to  a  sequence  of  two  or  more 
treatments  and  hence  acts  as  his  own  control 
for  treatment  comparisons.  This  simple 
maneuver  is  attractive  primarily  because  it 
reduces  the  number  of  subjects  and  usually 
the  number  of  assessments  needed  to  achieve 
a  specific  p>ower,  sometimes  to  a  marked 
extent.  In  the  simplest  2  2  crossover  design, 
each  subject  receives  each  of  two  treatments 
in  randomized  order  in  two  successive 
treatment  periods,  often  separated  by  a 
washout  period.  The  most  common  extension 
of  this  entails  comparing  n(<2)  treatments  in 
n  periods,  each  subject  receiving  all  n 
treatments.  Numerous  variations  exist,  such 
as  designs  in  which  each  subject  receives  a 
subset  of  n(<2)  treatments,  or  designs  in 
which  treatments  are  repeated  within  a 
subject. 

Crossover  designs  have  a  number  of 
problems  that  can  invalidate  their  results. 
The  chief  difficulty  concerns  carryover,  that 
is,  the  residual  influence  of  treatments  in 
subsequent  treatment  periods.  In  an  additive 
model,  the  effect  of  unequal  carryover  will  be 
to  bias  direct  treatment  comparisons.  In  the 
2  2  design,  the  carryover  effect  cannot  be 
statistically  distinguished  from  the 
interaction  between  treatment  and  period 
and  the  test  for  either  of  these  effects  lacks 
power  because  the  corresponding  contrast  is 
"between  subject."  This  problem  is  less  acute 
in  higher  order  designs,  but  cannot  be 
entirely  dismissed. 

When  the  crossover  design  is  used,  it  is 
therefore  important  to  avoid  carryover.  This 
is  best  done  by  selective  and  careful  use  of 
the  design  on  the  basis  of  adequate 
knowledge  of  both  the  disease  area  and  the 
new  medication.  The  disease  under  study 
should  be  chronic  and  stable.  The  relevant 
effiscts  of  the  medication  should  develop 
fiiUy  within  the  treatment  period.  The 
washout  periods  should  be  sufficiently  long 
for  complete  reversibility  of  drug  effect.  The 
fact  that  these  conditions  are  likely  to  be  met 
should  be  established  in  advance  of  the  trial 
by  means  of  prior  information  and  data. 

There  are  additional  problems  that  need 
careful  attention  in  crossover  trials.  The  most 
notable  of  these  are  the  complications  of 
analysis  and  interpretation  arising  bom  the 
loss  of  subjects.  Also,  the  potential  for 
carryover  leads  to  difficulties  in  assigning 
adverse  events  that  occur  in  later  treatment 
periods  to  the  appropriate  treatment.  These 
and  other  issues  are  described  in  ICH  E4.  The 
crossover  design  should  generally  be 
restricted  to  situations  where  losses  of 
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subjects  from  the  trial  are  expected  to  be 
small. 

A  common,  and  generally  satisfactory,  use 
of  the  2  2  crossover  design  is  to  demonstrate 
the  bioequivalence  of  two  formulations  of  the 
same  medication.  In  this  particular 
application  in  healthy  volunteers,  carryover 
effects  on  the  relevant  pharmacokinetic 
variable  are  most  unlikiely  to  occur  if  the 
wash-out  time  between  the  two  periods  is 
sufficiently  long.  However,  it  is  still 
important  to  check  this  assimiption  during 
analysis  on  the  basis  of  the  data  obtained,  for 
example,  by  demonstrating  that  no  drug  is 
detectable  at  the  start  of  each  period. 
3.1.3  Factorial  Designs 

In  a  factorial  design,  two  or  more 
treatments  are  evaluated  simultaneously 
through  the  use  of  varying  combinations  of 
the  treatments.  The  simplest  example  is  the 
2  2  factorial  design  in  which  subjects  are 
randomly  allocated  to  one  of  the  four 
possible  combinations  of  two  treatments,  A 
and  B.  These  are:  A  alone;  B  alone;  both  A 
and  B;  neither  A  nor  B.  In  many  cases,  this 
design  is  used  for  the  specific  purpose  of 
examining  the  interaction  of  A  and  B.  The 
statistical  test  of  interaction  may  lack  power 
to  detect  an  interaction  if  the  sample  size  was 
calculated  based  on  the  test  for  main  effects. 
This  consideration  is  important  when  this 
design  is  used  for  examining  the  joint  effects 
of  A  and  B,  in  particular,  if  the  treatments  are 
likely  to  be  used  together. 

Another  important  use  of  the  factorial 
design  is  to  establish  the  dose-response 
characteristics  of  the  simultaneous  use  of 
treatments  C  and  D,  especially  when  the 
efficacy  of  each  monotherapy  has  been 
established  at  some  dose  in  prior  trials.  A 
number,  m,  of  doses  of  C  is  selected,  usually 
including  a  zero  dose  (placebo),  and  a  similar 
number,  n.  of  doses  of  D.  The  fiill  design  then 
consists  of  m  n  treatment  groups,  each 
receiving  a  different  combination  of  doses  of 
C  and  D.  The  resulting  estimate  of  the 
response  surface  may  then  be  used  to  help 
identify  an  appropriate  combination  of  doses 
of  C  and  D  for  clinical  use  (see  ICH  E4). 

In  some  cases,  the  2  2  design  may  be  used 
to  make  efficient  use  of  clinical  trial  subjects 
by  evaluating  the  efficacy  of  the  two 
treatments  with  the  same  number  of  subjects 
as  would  be  required  to  evaluate  the  efficacy 
of  either  one  alone.  This  strategy  has  proved 
to  be  particularly  valuable  for  very  large 
mortality  trials.  The  efficiency  and  validity  of 
this  approach  depends  upon  the  absence  of 
interaction  between  treatments  A  and  B  so 
that  the  effects  of  A  and  B  on  the  primary 
efficacy  variables  follow  an  additive  model. 
Hence  the  effect  of  A  is  virtuaify  identical 
whether  or  not  it  is  additional  to  the  efiiect 
of  B.  As  for  the  crossover  trial,  evidence  that 
this  condition  is  likely  to  be  met  should  be 
established  in  advtmce  of  the  trial  by  means 
of  prior  information  and  data. 

3.2  Multicenter  Trials 

Multicenter  trials  are  carried  out  for  two 
main  reasons.  Firat,  a  multicenter  trial  is  an 
accepted  way  of  evaluating  a  new  medication 
more  efficiently.  Under  some  circumstances, 
it  may  present  the  only  practical  means  of 
accruing  sufficient  subjects  to  satisfy  the  trial 
objective  within  a  reasonable  timeframe. 


Multicenter  trials  of  this  nature  may,  in 
principle,  be  carried  out  at  any  stage  of 
clinical  development.  They  may  have  several 
centers  with  a  large  number  of  subjects  per 
center  or,  in  the  case  of  a  rare  disease,  they 
may  have  a  large  number  of  centers  with  very 
few  subjects  per  center. 

Second,  a  trial  may  be  designed  as  a 
multicenter  (and  multi-investigator)  trial 
primarily  to  provide  a  better  basis  for  the 
subsequent  generalization  of  its  findings. 
This  arises  from  the  possibility  of  recruiting 
the  subjects  from  a  wider  population  and  of 
administering  the  medication  in  a  broader 
range  of  clinical  settings,  thus  presenting  an 
experimental  situation  that  is  more  typical  of 
future  use.  In  this  case,  the  involvement  of 
a  number  of  investigators  also  gives  the 
potential  for  a  wider  range  of  clinical 
judgment  concerning  the  value  of  the 
medication.  Such  a  trial  would  be  a 
confirmatory  trial  in  the  later  phases  of  drug 
devebpment  and  would  be  likely  to  involve 
a  large  number  of  investigators  and  centers. 
It  might  sometimes  be  conducted  in  a 
number  of  difiierent  countries  to  facilitate 
generalizability  (see  Glossary)  even  further. 
If  a  multicenter  trial  is  to  be  meaningfully 
interpreted  and  extrapolated,  then  the 
manner  in  which  the  protocol  is 
implemented  should  be  clear  and  similar  at 
all  centers.  Furthermore,  the  usual  sample 
size  and  power  calculations  depend  upon  the 
assumption  that  the  differences  between  the 
compared  treatments  in  the  centers  are 
unbiased  estimates  of  the  same  quantity.  It  is 
important  to  design  the  common  protocol 
and  to  conduct  the  trial  with  this  background 
in  mind.  Procedures  should  be  standardized 
as  completefy  as  possible.  Variation  of 
evaluation  criteria  and  schemes  can  be 
reduced  by  investigator  meetings,  by  the 
training  of  personnel  in  advance  of  the  trial, 
and  by  careful  monitoring  during  the  trial. 
Good  design  should  generally  aim  to  achieve 
the  same  distribution  of  subjects  to 
treatments  within  each  center  and  good 
management  should  maintain  this  design 
objective.  Trials  that  avoid  excessive 
variation  in  the  numbers  of  subjects  per 
center  and  trials  that  avoid  a  few  very  small 
centen  have  advantages  if  it  is  later  found 
necessary  to  take  into  account  the 
heterogeneity  of  the  treatment  effect  from 
center  to  center,  because  they  reduce  the 
differences  between  different  weighted 
estimates  of  the  treatment  effect.  (This  point 
does  not  apply  to  trials  in  which  all  centers 
are  very  small  and  in  which  center  does  not 
feature  in  the  analysis.)  Failure  to  take  these 
precautions,  combined  with  doubts  about  the 
homogeneity  of  the  results,  may,  in  severe 
cases,  reduce  the  value  of  a  multicenter  trial 
to  such  a  degree  that  it  cannot  be  regarded 
as  giving  convincing  evidence  for  the 
sponsor's  claims. 

In  the  simplest  multicenter  trial,  each 
investigator  will  be  responsible  for  the 
subjects  recruited  at  one  hospital,  so  that 
"center"  is  identified  imiquely  by  either 
investigator  or  hospital.  In  many  trials, 
however,  the  situation  is  more  complex.  One 
investigator  may  recruit  subjects  from  several 
hospitals;  one  investigator  may  represent  a 
team  of  clinicians  (subinvestigators)  who  all 
recruit  subjects  frtim  their  own  clinics  at  one 


hospital  or  at  several  associated  hospitals. 
Whenever  there  is  room  for  doubt  about  the 
definition  of  center  in  a  statistical  model,  the 
statistical  section  of  the  protocol  (see  section 
5.1)  shoulfi  clearly  define  the  term  (e.g.,  by 
investigator,  location  or  region)  in  the  context 
of  the  particular  trial.  In  most  instances, 
centers  can  be  satisfactorily  defined  through 
the  investigators.  (ICH  E6  provides  relevant 
guidance  in  this  respect.)  In  cases  of  doubt, 
the  aim  should  be  to  define  centers  to 
achieve  homogeneity  in  the  important  factors 
affecting  the  measurements  of  the  primary 
variables  and  the  influence  of  the  treatments. 
Any  rules  for  combining  centers  in  the 
analysis  should  be  justified  and  specified 
prospectively  in  the  protocol  where  possible, 
but  in  any  case  decisions  concerning  this 
approach  should  always  be  taken  blind  to 
treatment,  for  example,  at  the  time  of  the 
blind  review. 

The  statistical  model  to  be  adopted  for  the 
estimation  and  testing  of  treatment  effects 
should  be  described  in  the  protocol.  The 
main  treatment  effect  may  be  investigated 
first  using  a  model  that  allows  for  center 
differences,  but  does  not  include  a  tenn  for 
treatment-by-center  interaction.  If  the 
treatment  effect  is  homogeneous  across 
centers,  the  routine  inclusion  of  interaction 
terms  in  the  model  reduces  the  efficiency  of 
the  test  for  the  main  effects.  In  the  presence 
of  true  heterogeneity  of  treatment  effects,  the 
interpretation  of  the  main  treatment  effect  is 
controversial. 

In  some  trials,  for  example,  soms  large 
mortality  trials  with  very  few  subjects  per 
center,  there  may  be  no  reason  to  expect  the 
centers  to  have  any  influence  on  the  primary 
or  secondary  variables  because  they  are 
imlikely  to  represent  influences  of  clinical 
importance.  In  other  trials,  it  may  be 
recognized  frx>m  the  start  that  the  limited 
numbers  of  subjects  per  center  will  make  it 
impracticable  to  include  the  center  effects  in 
the  statistical  model.  In  these  cases,  it  is  not 
considered  appropriate  to  include  a  term  for 
center  in  the  model,  and  it  is  not  necessary 
to  stratify  the  randomization  by  center  in  this 
situation. 

If  positive  treatment  eSiects  are  found  in  a 
trial  with  appreciable  numbers  of  subjects 
per  center,  there  should  generally  be  an 
exploration  of  the  heterogeneity  of  treatment 
effects  across  centers,  as  this  may  affect  the 
generalizability  of  the  conclusions.  Marked 
heterogeneity  may  be  identified  by  graphical 
display  of  the  results  of  individual  centers  or 
by  analytical  methods,  such  as  a  significance 
test  of  the  treatment-by-center  interaction. 
When  using  such  a  statistical  significance 
test,  it  is  important  to  recognize  that  this 
generally  has  low  power  in  a  trial  designed 
to  detect  the  main  effect  of  treatment. 

If  heterogeneity  of  treatment  effects  is 
found,  this  should  be  interpreted  with  care, 
and  vigorous  attempts  should  be  made  tn. 
find  an  explanation  in  terms  of  other  features 
of  trial  management  or  subject 
characteristics.  Such  an  explanation  will 
usually  suggest  appropriate  further  analysis 
and  interpretation.  In  the  absence  of  an 
explanation,  heterogeneity  of  treatment 
effect,  as  evidenced,  for  example,  by  marked 
quantitative  interactions  (see  Glossary) 
implies  that  alternative  estimates  of  the 
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treatment  effect,  giving  different  weights  to 
the  centers,  may  be  needed  to  substantiate 
the  robustness  of  the  estimates  of  treatment 
effect.  It  is  even  more  important  to 
understand  the  basis  of  any  heterogeneity 
characterized  by  marked  qualitative 
interactions  (see  Glossary),  and  failure  to  find 
an  explanation  may  necessitate  further 
clinical  trials  before  the  treatment  effect  can 
be  reliably  predicted. 

Up  to  this  point,  the  discussion  of 
multicenter  trials  has  been  based  on  the  use 
of  fixed  effect  models.  Mixed  models  may 
also  be  used  to  explore  the  heterogeneity  of 
the  treatment  effect.  These  models  consider 
center  and  treatment-by-center  effects  to  be 
random  and  are  especially  relevant  when  the 
nimiber  of  sites  is  large. 

3.3  Type  of  Comparison 

3.3.1  Trials  to  Show  Superiority 

Scientifically,  efficacy  is  most 
convincingly  established  by  demonstrating 
superiority  to  placebo  in  a  placebo-controlled 
trial,  by  showing  superiority  to  an  active 
control  treatment,  or  by  demonstrating  a 
dose-response  relationship.  This  type  of  trial 
is  referred  to  as  a  "superiority"  trial  (see 
Glossary).  In  this  guidance  superiority  trials 
are  generally  assumed,  unless  explicitly 
stated  otherwise. 

For  serious  illnesses,  when  a  therapeutic 
treatment  that  has  been  shown  to  be 
efficacious  by  su{>eriority  trial(s)  exists,  a 
placebo-controlled  trial  may  be  considered 
unethical.  In  that  case  the  scientifically 
sound  use  of  an  active  treatment  as  a  control 
should  be  considered.  The  appropriateness  of 
placebo  control  versus  active  control  should 
be  considered  on  a  trial-by-trial  basis. 

3.3.2  Trials  to  Show  Equivalence  or 
Noninferiority 

In  some  cases,  an  investigational  product  is 
compared  to  a  reference  treatment  without 
the  objective  of  showing  superiority.  This 
type  of  trial  is  divided  into  two  major 
categories  according  to  its  objective;  one  is  an 
"equivalence"  trial  (see  Glossary)  and  the 
other  is  a  "noninferiority"  trial  (see 
Glossary). 

Bioequivalence  trials  fall  into  the  former 
category.  In  some  situations,  clinical 
equivalence  trials  are  also  undertaken  for 
other  regulatory  reasons  such  as 
demonstrating  the  clinical  equivalence  of  a 
generic  product  to  the  marketed  product 
when  the  compound  is  not  absorbed  and 
therefore  not  present  in  the  blood  stream. 

Many  active  control  trials  are  designed  to 
show  that  the  efficacy  of  an  investigational 
product  is  no  worse  than  that  of  the  active 
comparator  and,  hence,  Gall  into  the  latter 
.  category.  Another  possibility  is  a  trial  in 
which  multiple  doses  of  the  investigational 
drug  are  compared  with  the  recommended 
dose  or  multiple  doses  of  the  standard  drug. 
The  purpose  of  this  design  is  simultaneously 
to  show  a  dose-response  relationship  for  the 
investigational  proiduct  and  to  compare  the 
investigational  product  with  the  active 
control. 

Active  control  equivalence  or 
noninferiority  trials  may  also  incorporate  a 
placebo,  thus  pursuing  multiple  goals  in  one 
trial.  For  example,  they  may  establish 


superiority  to  placebo  and  hence  validate  the 
trial  design  and  simultaneously  evaluate  the 
degree  of  similarity  of  efficacy  and  safety  to 
the  active  comparator.  There  are  well-known 
difficulties  associated  with  the  use  of  the 
active  control  equivalence  (or  noninferiority) 
trials  that  do  not  incorporate  a  placebo  or  do 
not  use  multiple  doses  of  the  new  drug. 
These  relate  to  the  implicit  lack  of  any 
measure  of  internal  validity  (in  contrast  to 
superiority  trials),  thus  making  external 
validation  necessary.  The  equivalence  (or 
noninferiority)  trial  is  not  conservative  in 
nature,,  so  that  many  flaws  in  the  design  or 
conduct  of  the  trial  will  tend  to  bias  the 
results  towards  a  conclusion  of  equivalence. 
For  these  reasons,  the  design  features  of  such 
trials  should  receive  special  attention  and 
their  conduct  needs  sp>ecial  care.  For 
example,  it  is  especially  important  to 
minimize  the  incidence  of  violations  of  the 
entry  criteria,  noncompliance,  withdrawals, 
losses  to  follow-up,  missing  data,  and  other 
deviations  from  the  protocol,  and  also  to 
minimize  their  impact  on  the  subsequent 
analyses. 

Active  comparators  should  be  chosen  with 
care.  An  example  of  a  suitable  active 
comp)arator  would  be  a  widely  used  therapy 
whose  efficacy  in  the  relevant  indication  has 
been  clearly  established  and  quantified  in 
well-designed  and  well-docimiented 
superiority  trial(s)  and  that  can  be  reliably 
expected  to  exhibit  similar  efficacy  in  the 
contemplated  active  control  trial  To  this 
end,  the  new  trial  should  have  the  same 
important  design  features  (primary  variables, 
the  dose  of  the  active  comparator,  eligibility 
criteria,  and  so  on)  as  the  previously 
conducted  superiority  trials  in  which  the 
active  comparator  clearly  demonstrated 
clinically  relevant  efficacy,  taking  into 
account  advances  in  medical  or  statistical 
practice  relevant  to  the  new  trial. 

It  is  vital  that  the  protocol  of  a  trial 
designed  to  demonstrate  equivalence  or 
noninferiority  contain  a  clear  statement  that 
this  is  its  explicit  intention.  An  equivalence 
margin  should  be  specified  in  the  protocol; 
this  margin  is  the  largest  difference  that  can 
be  judged  as  being  clinically  acceptable  and 
should  be  smaller  than  differences  observed 
in  superiority  trials  of  the  active  comparator. 
For  the  active  control  equivalence  trial,  both 
the  upi>er  and  the  lower  equivalence  margins 
are  needed,  while  only  the  lower  margin  is 
needed  for  the  active  control  noninferiority 
trial.  The  choice  of  equivalence  margins 
should  be  justified  clinically. 

Statistical  analysis  is  generally  based  on 
the  use  of  confidence  intervals  (see  section 
5.5).  For  equivalence  trials,  two-sided 
conffdence  intervals  should  be  used. 
Equivalence  is  inferred  when  the  entire 
confidence  interval  falls  within  the 
equivalence  margins.  Operationally,  this  is 
equivalent  to  the  method  of  using  two 
simultaneous  one-sided  tests  to  test  the 
(composite)  null  hypothesis  that  the 
treatment  difference  is  outside  the 
equivalence  margins  versus  the  (composite) 
alternative  hypothesis  that  the  treatment 
difference  is  within  the  margins.  Because  the 
two  null  hypotheses  are  disjoint,  the  Type  I 
error  is  appropriately  controlled.  For 
noninferiority  trials,  a  one-sided  interval 


should  be  used.  The  confidence  interval 
approach  has  a  one-sided  hypothesis  test 
counterpart  for  testing  the  null  hypothesis 
that  the  treatment  difference  (investigational 
product  minus  control)  is  equal  to  the  lowrer 
equivalence  margin  versus  the  alternative 
that  the  treatment  difference  is  greater  than 
the  lower  equivalence  margin.  The  choice  of 
Type  I  error  should  be  a  consideration 
separate  from  the  use  of  a  one-sided  or  two- 
sided  procedure.  Sample  size  calculations 
should  be  based  on  these  methods  (see 
section  3.5). 

Concluding  equivalence  or  noninferiority 
based  on  observing  a  nonsignificant  test 
result  of  the  null  hypothesis  that  there  is  no 
difference  between  Uie  investigational 
product  and  the  active  comparator  is 
considered  inappropriate. 

There  are  also  special  issues  in  the  choice 
of  analysis  sets.  Subjects  who  withdraw  or 
drop  out  of  the  treatment  group  or  the 
comparator  group  will  tend  to  have  a  lack  of 
response;  hence  the  results  of  using  the  full 
analysis  set  (see  Glossary)  may  be  biased 
toward  demonstrating  equivalence  (see 
section  5.2.3). 

3.3.3  Trials  to  Show  Dose-Response 
Relationship 

How  response  is  related  to  the  dose  of  a 
new  investigational  product  is  a  question  to 
which  answers  may  be  obtained  in  all  phases 
of  development  and  by  a  variety  of 
approaches  (see  ICH  E4).  Dose-response  trials 
may  serve  a  number  of  objectives,  among 
which  the  following  are  of  particular 
importance:  The  confirmation  of  efficacy;  the 
investigation  of  the  shape  and  location  of  the 
dose-response  curve;  the  estimation  of  an 
appropriate  starting  dose;  the  identification 
of  optimal  strategies  for  individual  dose 
adjustments;  the  determination  of  a  maximal 
dose  beyond  which  additional  benefit  would 
be  unlikely  to  occur.  These  objectives  should 
be  addressed  using  the  data  collected  at  a 
number  of  doses  under  investigation, 
including  a  placebo  (zero  dose)  wherever 
appropriate.  For  this  purpose,  the  application 
of  procedures  to  estimate  the  relationship 
between  dose  and  response,  including  the 
construction  of  confidence  intervals  and  the 
use  of  graphical  methods,  is  as  important  as 
the  use  of  statistical  tests.  The  hypothesis 
tests  that  are  used  may  need  to  be  tailored 
to  the  natural  ordering  of  doses  or  to 
particular  questions  regarding  the  shape  of 
the  dose-response  curve  (e.g.,  monotonicity). 
The  details  of  the  planned  statistical 
procedures  should  be  given  in  the  protocol. 

3.4  Group  Sequential  Designs 

Group  sequential  designs  are  used  to 
fecilitate  the  conduct  of  interim  analysis  (see 
section  4.5  and  Glossary).  While  group 
sequential  designs  are  not  the  only 
acceptable  types  of  designs  permitting 
interim  analysis,  they  are  the  most  conunonly 
applied  because  it  is  more  practicable  to 
assess  grouped  subject  outcomes  at  periodic 
intervals  during  the  trial  than  on  a 
continuous  basis  as  data  from  each  subject 
become  available.  The  statistical  methods 
should  be  fully  specified  in  advance  of  the 
availability  of  information  on  treatment 
outcomes  and  subject  treatment  assignments 
(i.e.,  blind  breaking,  see  section  4.5).  An 
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independent  data  monitoring  committee 
(IDMC)  (see  Glossary)  may  be  used  to  review 
or  to  conduct  the  interim  analysis  of  data 
arising  bom  a  group  sequentid  design  (see 
section  4.6).  While  the  design  has  been  most 
widely  and  successfully  used  in  large,  long- 
term  trials  of  mortality  or  major  nonfatal 
endpoints,  its  use  is  growing  in  other 
circumstances.  In  particular,  it  is  recognized 
that  safety  must  be  monitored  in  all  trials; 
therefore,  the  need  for  formal  procedures  to 
cover  early  stopping  for  safety  reasons  should 
always  be  considered. 

3.5  Sample  Size 

The  number  of  subjects  in  a  clinical  trial 
should  always  be  large  enough  to  provide  a 
reliable  answer  to  the  questions  addressed. 
This  number  is  usually  determined  by  the 
primary  objective  of  the  trial.  If  the  sample 
size  is  determined  on  some  other  basis,  then 
this  should  be  made  clear  and  justified.  For 
example,  a  trial  sized  on  the  basis  of  safety 
questions  or  requirements  or  important 
secondary  objectives  may  need  larger 
numbers  of  subjects  than  a  trial  sized  on  the 
basis  of  the  primary  efficacy  question  (see, 
for  example,  ICH  ElA). 

Using  the  usual  method  for  determining 
the  appropriate  sample  size,  the  following 
items  should  be  specified:  A  primary 
variable;  the  test  statistic;  the  null 
hypothesis;  the  alternative  ("working") 
hypothesis  at  the  chosen  dose(s)  (embodying 
consideration  of  the  treatment  difference  to 
be  detected  or  rejected  at  the  dose  and  in  the 
subject  population  selected);  the  probability 
of  erroneously  rejecting  the  null  hypothesis 
(the  Type  I  error)  and  \he  probability  of 
erroneously  failing  to  reject  the  null 
hypothesis  (the  Type  II  error);  as  well  as  the 
approach  to  dealing  with  treatment 
withdrawals  and  protocol  violations.  In  some 
instances,  the  event  rate  is  of  primary  interest 
for  evaluating  power,  and  assumptions 
should  be  made  to  extrapolate  from  the 
required  number  of  events  to  the  eventual 
sample  size  for  the  trial. 

The  method  by  which  the  sample  size  is 
calculated  should  be  given  in  the  protocol, 
together  with  the  estimates  of  any  quantities 
used  in  the  calculations  (such  as  variances, 
mean  values,  response  rates,  event  rates, 
difference  to  be  detected).  The  basis  of  these 
estimates  should  also  be  given.  It  is 
important  to  investigate  the  sensitivity  of  the 
sample  size  estimate  to  a  variety  of 
deviations  &t>m  these  assumptions  and  this 
may  be  facilitated  by  providing  a  range  of 
sample  sizes  appropriate  for  a  reasonable 
range  of  deviations  frt>m  assumptions.  In 
confirmatory  trials,  assumptions  should 
normally  be  based  on  published  data  or  on 
the  results  of  earlier  trials.  The  treatment 
difference  to  be  detected  may  be  based  on  a 
judgment  concerning  the  minimal  effect 
which  has  clinical  relevance  in  the 
management  of  patients  or  on  a  judgment 
concerning  the  anticipated  effect  of  the  new 
treatment,  where  this  is  larger. 
Conventionally,  the  probability  of  Type  I 
error  is  set  at  5  percent  or  less  or  as  dictated 
by  any  adjustments  made  necessary  for 
multiplicity  considerations;  the  precise 
choice  may  be  influenced  by  the  prior 
plausibility  of  the  hypothesis  under  test  and 


the  desired  impact  of  the  results.  The 
probability  of  Type  II  error  is  conventionally 
set  at  10  percent  to  20  percent.  It  is  in  the 
sponsor's  interest  to  keep  this  figure  as  low 
as  feasible,  especially  in  the  case  of  trials  that 
are  difficult  or  impossible  to  repeat. 
Alternative  values  to  the  conventional  levels 
of  Type  I  and  Type  n  error  may  be  acceptable 
or  even  preferable  in  some  cases. 

Sample  size  calculations  should  refer  to 
the  number  of  subjects  required  for  the 
primary  analysis.  If  this  is  the  "full  analysis 
set,"  estimates  of  the  effect  size  may  need  to 
be  reduced  compared  to  the  per  protocol  set 
(see  Glossary).  This  is  to  allow  for  the 
dilution  of  the  treatment  effect  arising  from 
the  inclusion  of  data  from  patients  who  have 
withdrawn  from  treatment  or  whose 
compliance  is  poor.  The  assumptions  about 
variability  may  also  need  to  be  revised. 

The  sample  size  of  an  equivalence  trial  or 
a  noninferiority  trial  (see  section  3.3.2) 
should  normally  be  based  on  the  objective  of 
obtaining  a  confidence  interval  for  the 
treatment  difference  that  shows  that  the 
treatments  differ  at  most  by  a  clinically 
acceptable  difference.  When  the  power  of  an 
equivalence  trial  is  assessed  at  a  true 
difference  of  zero,  then  the  sample  size 
necessary  to  achieve  this  power  is 
underestimated  if  the  true  difference  is  not 
zero.  When  the  power  of  a  noninferiority  trial 
is  assessed  at  a  zero  difference,  then  the 
sample  size  needed  to  achieve  that  f>ower 
will  be  underestimated  if  the  effect  of  the 
investigational  product  is  less  than  that  of  the 
active  control.  The  choice  of  a  "clinically 
acceptable"  difference  needs  justification 
with  respect  to  its  meaning  for  future 
patients,  and  may  be  smaller  than  the 
"clinically  relevant"  difference  referred  to 
above  in  the  context  of  superiority  trials 
designed  to  establish  that  a  difference  exists. 

The  exact  sample  size  in  a  group  sequential 
trial  cannot  be  fixed  in  advance  because  it 
depends  upon  the  play  of  chance  in 
combination  with  the  chosen  stopping 
guideline  and  the  true  treatment  difference. 
The  design  of  the  stopping  guideline  should 
take  into  account  the  consequent  distribution 
of  the  sample  size,  usually  embodied  in  the 
expected  and  maximum  sample  sizes. 

When  event  rates  are  lower  than 
anticipated  or  variability  is  larger  than 
expected,  methods  for  sample  size 
reestimation  are  available  without 
unblinding  data  or  making  treatment 
comparisons  (see  section  4.4). 

3.6  Data  Capture  and  Processing 

The  collection  of  data  and  transfer  of  data 
from  the  investigator  to  the  sponsor  can  take 
place  through  a  variety  of  media,  including 
paper  case  record  forms,  remote  site 
monitoring  systems,  medical  computer 
systems,  and  electronic  transfer.  Whatever 
data  capture  instrument  is  used,  the  form  and 
content  of  the  information  collected  should 
be  in  fiill  accordance  with  the  protocol  and 
should  be  established  in  advance  of  the 
conduct  of  the  clinical  trial.  It  should  focus 
on  the  data  necessary  to  implement  the 
planned  analysis,  including  the  context 
information  (such  as  timing  assessments 
relative  to  dosing)  necessary  to  confirm 
protocol  compliance  or  identify  important 


protocol  deviations.  "Missing  values"  should 
be  distinguishable  from  the  "value  zero"  or 
"characteristic  absent." 

The  process  of  data  capture,  through  to 
database  finalization,  should  be  carried  out 
in  accordance  with  good  clinical  practice 
(GCP)  (see  ICH  E6,  section  5).  Specifically, 
timely  and  reliable  processes  for  recording 
data  and  rectifying  errors  and  omissions  are 
necessary  to  ensure  delivery  of  a  quality 
database  and  the  achievement  of  the  trial 
objectives  through  the  implementation  of  the 
piaimed  analysis. 

IV.  Trial  Conduct  Consideratioos 

4.1  Trial  Monitoring  and  Interim  Analysis 

Careful  conduct  of  a  clinical  trial  according 
to  the  protocol  has  a  major  impact  on  the 
credibility  of  the  results  (see  ICH  E6).  Careful 
monitoring  can  ensure  that  difficulties  art 
noticed  early  and  their  occurrence  or 
recurrence  minimized. 

There  are  two  distinct  types  of  monitoring 
that  generally  characterize  confirmatory 
clinical  trials  sponsored  by  the 
pharmaceutical  industry.  One  type  of 
monitoring  concerns  the  oversight  of  the 
quality  of  the  trial,  while  the  other  type 
involves  breaking  the  blind  to  make 
treatment  comparisons  (i.e.,  interim 
analysis).  Both  types  of  trial  monitoring,  in 
addition  to  entailing  different  staff 
responsibilities,  involve  access  to  different 
types  of  trial  data  and  information,  and  thus 
different  principles  apply  for  the  control  of 
potential  statistical  and  operational  bias. 

For  the  purpose  of  overseeing  the  quality 
of  the  trial,  the  checks  involved  in  trial 
monitoring  may  include  whether  the  protocol 
is  being  followed,  the  acceptability  of  data 
being  accrued,  the  success  of  planned  accrual 
targets,  the  appropriateness  of  the  design 
assumptions,  success  in  keeping  patients  in 
the  trials,  and  so  on  (see  sections  4.2  to  4.4). 
This  type  of  monitoring  does  not  require 
access  to  information  on  comparative 
treatment  effects  nor  imblinding  of  data  and, 
therefore,  has  no  impact  on  Type  I  error.  The 
monitoring  of  a  trial  for  this  purpose  is  the 
responsibility  of  the  sponsor  (see  ICH  E6)  and 
can  be  carried  out  by  the  sponsor  or  an 
independent  group  selected  by  the  sponsor. 
The  f>eriod  for  this  type  of  monitoring 
usually  starts  with  the  selection  of  the  trial 
sites  and  ends  with  the  collection  and 
cleaning  of  the  last  subject's  data. 

The  other  type  of  trial  monitoring  (interim 
analysis)  involves  the  accruing  of 
comparative  treatment  results.  Interim 
analysis  requires  unblinded  (i.e.,  key 
breaking)  access  to  treatment  group 
assignment  (actual  treatment  assignment  or 
identification  of  group  assignment)  and 
comparative  treatment  group  summary 
information.  Therefore,  the  protocol  (or 
appropriate  amendments  prior  to  a  first 
analysis)  should  contain  statistical  plans  for 
the  interim  analysis  to  prevent  certain  types 
of  bias.  This  is  discussed  in  sections  4.5  and 
4.6. 

4.2  Changes  in  Inclusion  and  Exclusion 
Criteria 

Inclusion  and  exclusion  criteria  should 
remain  constant,  as  sp>ecified  in  the  protocol, 
throughout  the  period  of  subject  recruitment 
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Changes  may  occasionally  be  appropriate,  for 
example,  in  long-term  trials,  where  growing 
medical  knowledge  either  from  outside  the 
trial  or  from  interim  analyses  may  suggest  a 
change  of  entry  criteria.  Changes  may  also 
result  from  the  discovery  by  monitoring  staff 
that  regular  violations  of  the  entry  criteria  are 
occurring  or  that  seriously  low  recruitment 
rates  are  due  to  over-restrictive  criteria. 
Changes  should  be  made  without  breaking 
the  blind  and  should  always  be  described  by 
a  protocol  amendment.  This  amendment 
should  cover  any  statistical  Consequences, 
such  as  sample  size  adjustments  arising  from 
different  event  rates,  or  modifications  to  the 
planned  analysis,  such  as  stratifying  the 
analysis  according  to  modified  inclusion/ 
exclusion  criteria. 

4.3  Accrual  Rates 

In  trials  with  a  long  time-scale  for  the 
accrual  of  subjects,  the  rate  of  accrual  should 
be  monitored.  If  it  falls  appreciably  below  the 
projected  level,  the  reasons  should  be 
identified  and  remedial  actions  taken  to 
protect  the  power  of  the  trial  and  alleviate 
concerns  about  selective  entry  and  other 
aspects  of  quality.  In  a  multicenter  trial,  these 
considerations  apply  to  the  individual 
centers. 

4.4  Sample  Size  Adjustment 

In  long-term  trials  there  will  usually  be  an 
opportunity  to  check  the  assumptions  which 
underlie  the  original  design  and  sample  size 
calculations.  This  may  be  particularly 
important  if  the  trial  specifications  have  been 
made  on  preliminary  and/or  uncertain 
information.  An  interim  check  conducted  on 
the  blinded  data  may  reveal  that  overall 
response  variances,  event  rates  or  survival 
experience  are  not  as  anticipated.  A  revised 
sample  size  may  then  be  calculated  using 
suitably  modified  assumptions,  and  should 
be  justified  and  documented  in  a  protocol 
amendment  and  in  the  clinical  study  report. 
The  steps  taken  to  preserve  blindness  and  the 
consequences,  if  any,  for  the  Ty{>e  I  error  and 
the  width  of  confidence  intervals  should  be 
explained.  The  potential  need  for  re- 
estimation  of  the  sample  size  should  be 
envisaged  in  the  protocol  whenever  possible 
(see  section  3.5). 

4.5  Interim  Analysis  and  Early  Stopping 

An  interim  analysis  is  any  analysis 
intended  to  compare  treatment  arms  with 
respect  to  efficacy  or  safety  at  any  time  prior 
to  formal  completion  of  a  trial.  Because  the 
number,  methods,  and  consequences  of  these 
comparisons  affect  the  interpretation  of  the 
trial,  all  interim  analyses  should  be  carefully 
planned  in  advance  and  described  in  the 
protocol.  Special  circumstances  may  dictate 
the  need  for  an  interim  analysis  that  was  not 
defined  at  the  start  of  a  trial.  In  these  cases, 
a  protocol  amendment  describing  the  interim 
analysis  should  be  completed  prior  to 
unolinded  access  to  treatment  comparison 
data.  When  an  interim  analysis  is  planned 
with  the  intention  of  deciding  whether  or  not 
to  terminate  a  trial,  this  is  usually 
accomplished  by  the  use  of  a  group 
sequential  design  that  employs  statistical 
monitoring  schemes  as  guidelines  (see 
section  3.4).  The  goal  of  such  an  interim 
analysis  is  to  stop  the  trial  early  if  the 


superiority  of  the  treatment  under  study  is 
clearly  established,  if  the  demonstration  of  a 
relevant  treatment  difference  has  become 
unlikely,  or  if  unacceptable  adverse  effiects 
are  apparent.  Generally,  boundaries  for 
monitoring  efficacy  require  more  evidence  to 
terminate  a  trial  early  (i.e.,  they  are  more 
conservative)  than  boundaries  for  monitoring 
safety.  When  the  trial  design  and  monitoring 
objective  involve  multiple  endpoints,  then 
this  aspect  of  multiplicity  may  also  need  to 
be  taken  into  account. 

The  protocol  should  describe  the  schedule 
of  interim  analyses  or,  at  least,  the 
considerations  that  will  govern  its 
generation,  for  example,  if  flexible  alpha 
spending  function  approaches  are  to  be 
employed.  Further  details  may  be  given  in  a 
protocol  amendment  before  the  time  of  the 
first  interim  analysis.  The  stopping 
guidelines  and  their  properties  should  be 
clearly  described  in  the  protocol  or 
amendments.  The  potential  effects  of  early 
stopping  on  the  analysis  of  other  imfrartant 
variables  should  also  be  considered.  This 
material  should  be  written  or  approved  by 
the  data  monitoring  committee  (see  section 
4.6),  when  the  trial  has  one.  Deviations  from 
the  plaimed  procedure  always  bear  the 
potential  of  invalidating  the  trial  results.  If  it 
becomes  necessary  to  make  changes  to  the 
frial,  any  consequent  changes  to  the 
statistical  procedures  should  be  specified  in 
an  amendment  to  the  protocol  at  the  earliest 
opportunity,  especially  discussing  the  impact 
on  any  analysis  and  inferences  that  such 
changes  may  cause.  The  procedures  selected 
should  always  ensure  that  the  overall 
probability  of  Type  I  error  is  controlled. 

The  execution  of  an  interim  analysis 
should  be  a  completely  confidential  process 
because  unblinded  data  and  results  are 
potentially  involved.  All  staff  involved  in  the 
conduct  of  the  trial  should  remain  blind  to 
the  results  of  such  analyses,  because  of  the 
possibility  that  their  attitudes  to  the  trial  will 
be  modified  and  cause  changes  in  the 
characteristics  of  patients  to  be  recruited  or 
biases  in  treatment  comparisons.  This 
principle  may  be  applied  to  all  investigator 
staff  and  to  staff  employed  by  the  sf)onsor 
except  for  those  who  are  directly  involved  in 
the  execution  of  the  interim  analysis. 
Investigators  should  be  informed  only  about 
the  decision  to  continue  or  to  discontinue  the 
trial,  or  to  implement  modifications  to  trial 
procedures. 

Most  clinical  frials  intended  to  support  the 
efficacy  and  safety  of  an  investigational 
product  should  proceed  to  full  completion  of 
planned  sample  size  accrual;  trials  should  be 
stopped  early  only  for  ethical  reasons  or  if 
the  p>ower  is  no  longer  acceptable.  However, 
it  is  recognized  that  drug  development  plans 
involve  the  need  for  sponsor  access  to 
comparative  treatment  data  for  a  variety  of 
reasons,  such  as  planning  other  trials.  It  is 
also  recognized  that  only  a  subset  of  trials 
will  involve  the  study  of  serious  life- 
threatening  outcomes  or  mortality  which  may 
need  sequential  monitoring  of  accruing 
comparative  treatment  effects  for  ethical 
reasons.  In  either  of  these  situations,  plans 
for  interim  statistical  analysis  should  be  in 
place  in  the  protocol  or  in  protocol 
amendments  prior  to  the  unblinded  access  to 


comparative  treatment  data  in  order  to  deal 
with  the  potential  statistical  and  operational 
bias  that  may  be  introduced. 

For  many  clinical  trials  of  investigational 
products,  especially  those  that  have  major 
public  health  significance,  the  responsibility 
for  monitoring  comparisons  of  efficacy  and/ 
or  safety  outcomes  should  be  assigned  to  an 
external  independent  group,  often  called  an 
independent  data  monitoring  committee 
(IDMC),  a  data  and  safety  monitoring  board, 
or  a  data  monitoring  committee,  whose 
responsibilities  should  be  clearly  described. 

When  a  sponsor  assumes  the  role  of 
monitoring  efficacy  or  safety  comparisons 
and  therefore  has  access  to  unblinded 
comparative  information,  particular  care 
should  be  taken  to  protect  the  integrity  of  the 
trial  and  to  manage  and  limit  appropriately 
the  sharing  of  information.  The  sponsor 
should  ensure  and  document  that  the 
internal  monitoring  committee  has  complied 
with  written  standard  operating  procedures 
and  that  minutes  of  decisionmaking 
meetings,  including  records  of  interim 
results,  are  maintained. 

Any  interim  analysis  that  is  not  planned 
appropriately  (with  or  without  the 
consequences  of  stopping  the  trial  early)  may 
flaw  the  results  of  a  trial  and  possibly 
weaken  confidence  in  the  conclusions 
drawn.  Therefore,  such  analyses  should  be 
avoided.  If  unplanned  interim  analysis  is 
conducted,  the  clinical  study  report  should 
explain  why  it  was  necessary  and  the  degree 
to  which  blindness  had  to  be  broken,  and 
provide  an  assessment  of  the  potential 
magnitude  of  bias  introduced  and  the  impact 
on  the  interpretation  of  the  results. 

4.6  Role  of  Independent  Data  Monitoring 
Committee  (IDMC)(see  sections  1.25  and 
5.5.2  of  ICHE6) 

An  IDMC  may  be  established  by  the 
sponsor  to  assess  at  intervals  the  progress  of 
a  clinical  trial,  safety  data,  and  critical 
efficacy  variables  and  recommend  to  the 
sponsor  whether  to  continue,  modify  or 
terminate  a  trial.  The  IDMC  should  have 
written  operating  procedures  and  maintain 
records  of  all  its  meetings,  including  interim 
results;  these  should  be  available  for  review 
when  the  trial  is  complete.  The 
independence  of  the  IDMC  is  intended  to 
control  the  sharing  of  important  comparative 
information  and  to  protect  the  integrity  of  the 
clinical  trial  fit>m  adverse  impact  resulting 
from  access  to  trial  information.  The  IDMC  is 
a  separate  entity  bom  an  institutional  review 
board  (IRB)  or  an  independent  ethics 
committee  (lEC),  and  its  composition  should 
include  clinical  trial  scientists 
knowledgeable  in  the  appropriate 
disciplines,  including  statistics. 

When  there  are  sponsor  representatives  on 
the  IDMC,  their  role  should  be  clearly 
defined  in  the  operating-procedures  of  the 
committee  (for  example,  covering  whether  or 
not  they  can  vote  on  key  issues).  Since  these 
sponsor  staff  would  have  access  to  unblinded 
information,  the  procedures  should  also 
address  the  control  of  dissemination  of 
interim  trial  results  within  the  sponsor 
organization. 
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could  not  be  influenced  by  knowledge  of  the 
assigned  treatment  In  other  situations  it  may 
be  necessary  to  eliminate  from  the  set  of  all 
randomized  subjects  any  subject  without  data 
post  randomization.  No  analysis  should  be 
considered  complete  unless  the  potential 
biases  arising  from  these  specific  exclusions, 
or  any  others,  are  addressed. 

When  the  full  analysis  set  of  subjects  is 
used,  violations  of  the  protocol  that  occur 
after  randomization  may  have  an  impact  on 
the  data  and  conclusions,  particularly  if  their 
occurrence  is  related  to  treatment 
assignment.  In  most  respects,  it  is 
appropriate  to  include  the  data  frt>m  such 
subjects  in  the  analysis,  consistent  with  the 
intention-to-treat  principle.  Special  problems 
arise  in  connection  with  subjects  withdrawn 
from  treatment  after  receiving  one  or  more 
doses  who  provide  no  data  after  this  point, 
and  subjects  otherwise  lost  to  followup, 
because  bilure  to  include  these  subjects  in 
the  full  analysis  set  may  seriously  undermine 
the  approach.  Measurements  of  primary 
variables  made  at  the  time  of  the  loss  to 
follow-up  of  a  subject  for  any  reason,  or 
subsequently  collected  in  accordance  with 
the  intended  schedule  of  assessments  in  the 
protocol,  are  valuable  in  this  context; 
subsequent  collection  is  especially  important 
in  studies  where  the  primary  variable  is 
mortality  or  serious  morbidity.  The  intention 
to  collect  data  in  this  way  should  be 
described  in  the  protocol.  Imputation 
techniques,  ranging  from  the  carrying 
forward  of  the  last  observation  to  the  use  of 
complex  mathematical  models,  may  also  be 
used  in  an  attempt  to  comf>ensate  for  missing 
data.  Other  methods  employed  to  ensure  the 
availability  of  measurements  of  primary 
variables  for  every  subject  in  the  full  analysis 
set  may  require  some  assumptions  about  the 
subjects'  outcomes  or  a  simpler  choice  of 
outcome  (e.g.,  success/failure).  The  use  of 
any  of  these  strategies  should  be  described 
and  justified  in  the  statistical  section  of  the 
protocol,  and  the  assumptions  underlying 
any  mathematical  models  employed  should 
be  clearly  explained.  It  is  also  important  to 
demonstrate  the  robustness  of  the 
corresponding  results  of  analysis,  especially 
when  the  strategy  in  question  could  itself 
lead  to  biased  estimates  of  treatment  effects. 

Because  of  the  unpredictability  of  some 
problems,  it  may  sometimes  be  preferable  to 
defer  detailed  consideration  of  the  manner  of 
dealing  with  irregularities  until  the  blind 
review  of  the  data  at  the  end  of  the  trial,  and, 
if  so.  this  should  be  stated  in  the  protocol. 


V.  Data  Analysis  Considerations 

5.1  Prespecification  of  the  Analysis 

When  designing  a  clinical  trial,  the 
principal  featiires  of  the  eventual  statistical 
analysis  of  the  data  should  be  described  in 
the  statistical  section  of  the  protocol.  This 
section  should  include  all  the  principal 
features  of  the  proposed  confirmatory 
analysis  of  the  primary  variable(s)  and  the 
way  in  which  anticipated  analysis  problems 
will  be  handled.  In  the  case  of  exploratory 
trials,  this  section  could  describe  more 
general  principles  and  directions. 

The  statistical  analysis  plan  (see  Glossary) 
may  be  written  as  a  separate  document  to  be 
completed  after  finalizing  the  protocol.  In 
this  document,  a  more  technical  and  detailed 
elaboration  of  the  principal  features  stated  in 
the  protocol  may  be  included  (see  section 
7.1).  The  plan  may  include  detailed 
procedures  for  executing  the  statistical 
analysis  of  the  primary  and  secondary 
variables  and  other  data.  The  plan  should  be 
reviewed  and  possibly  updated  as  a  result  of 
the  blind  review  of  the  data  (see  section  7.1 
for  definition]  and  should  be  finalized  before 
breaking  the  blind.  Formal  records  should  be 
kept  of  when  the  statistical  analysis  plan  was 
finalized  as  well  as  when  the  blind  was 
subsequently  broken. 

If  the  blind  review  suggests  changes  to  th& 
principal  features  stated  in  the  protocol, 
these  should  be  documented  in  a  protocol 
amendment.  Otherwise,  tt  should  suffice  to 
update  the  statistical  analysis  plan  with  the 
considerations  suggested  fit>m  the  blind 
review.  Only  results  fix>m  analyses  envisaged 
in  the  protocol  (including  amendments)  can 
be  regarded  as  confirmatory. 

In  the  statistical  section  of  the  clinical 
study  report,  the  statistical  methodology 
should  be  clearly  described  including  when 
in  the  clinical  trial  process  methodology 
decisions  were  made  (see  ICH  E3). 

5.2  Analysis  Sets 

The  set  of  subjects  whose  data  are  to  be 
included  in  the  main  analyses  should  be 
defined  in  the  statistical  section  of  the 
protocol.  In  addition,  documentation  for  all 
subjects  for  whom  trial  procedures  (e.g.,  run- 
in  period)  were  initiated  may  be  useful.  The 
content  of  this  subject  documentation 
depends  on  detailed  features  of  the  particular 
trial,  but  at  least  demographic  and  baseline 
data  on  disease  status  should  be  collected 
whenever  possible. 

If  all  subjects  randomized  into  a  clinical 
trial  satisfied  all  entry  criteria,  followed  all 
trial  procedures  perfectly  with  no  losses  to 
followup,  and  provided  complete  data 
records,  then  the  set  of  subjects  to  be 
included  in  the  analysis  would  be  self- 
evident.  The  design  and  conduct  of  a  trial 
should  aim  to  approach  this  ideal  as  closely 
as  possible,  but,  in  practice,  it  is  doubtful  if 
it  can  ever  be  fully  achieved.  Hence,  the 
statistical  section  of  the  protocol  should 
address  anticipated  problems  prospectively 
in  terms  of  how  these  affect  the  subjects  and 
data  to  be  analyzed.  The  protocol  should  also 
specify  procedures  aimed  at  minimizing  any 
anticipated  irregularities  in  study  conduct 
that  might  impair  a  satisfactory  analysis, 
including  various  types  of  protocol 


violations,  withdrawals  and  missing  values. 
The  protocol  should  consider  ways  both  to 
reduce  the  frequency  of  such  problems  and 
to  handle  the  problems  that  do  occur  in  the 
analysis  of  data.  Possible  amendments  to  the 
way  in  which  the  analysis  will  deal  with 
protocol  violations  should  be  identified 
during  the  blind  review.  It  is  desirable  to 
identify  any  important  protocol  violation 
with  respect  to  the  time  when  it  occurred,  its 
cause,  and  its  influence  on  the  trial  result 
The  fr^uency  and  type  of  protocol 
violations,  missing  values,  and  other 
problems  should  be  documented  in  the 
clinical  study  report  and  their  potential 
influence  on  the  trial  results  should  be 
described  (see  ICH  E3). 

Decisions  concerning  the  analysis  set 
should  be  guided  by  the  following  principles: 
(1)  To  minimize  bias  and  (2)  to  avoid 
inflation  of  Type  I  error. 

S.2.1  Full  Analysis  Set 

The  intention-to-treat  (see  Glossary) 
principle  implies  that  the  primary  analysis 
should  include  all  randomized  subjects. 
Compliance  with  this  principle  would 
necessitate  complete  followup  of  all 
randomized  subjects  for  study  outcomes.  In 
practice,  this  ideal  may  be  difficult  to 
achieve,  for  reasons  to  be  described.  In  this 
document,  the  term  "full  analysis  set"  is 
used  to  describe  the  analysis  set  which  is  as 
complete  as  ptossible  and  as  close  as  possible 
to  the  intention-to-treat  ideal  of  including  all 
randomized  subjects.  Preservation  of  the 
initial  randomization  in  analysis  is  important 
in  preventing  bias  and  in  providing  a  secure 
foundation  for  statistical  tests.  In  many 
clinical  trials,  the  use  of  the  full  analysis  set 
provides  a  conservative  strategy.  Under  many 
circumstances,  it  may  also  provide  estimates 
of  treatment  effects  that  are  more  likely  to 
mirror  those  observed  in  subsequent  practice. 

There  are  a  limited  number  of 
circumstances  that  might  lead  to  excluding 
randomized  subjects  frnm  the  fiill  analysis 
set.  including  the  failure  to  satisfy  major 
entry  criteria  (eligibility  violations),  the 
failure  to  take  at  least  one  dose  of  trial 
medication,  and  the  lack  of  any  data  post 
randomization.  Such  exclusions  should 
always  be  justified.  Subjects  who  fail  to 
satisfy  an  entry  criterion  may  be  excluded 
frtsm  the  analysis  without  the  possibility  of 
introducing  bias  only  under  the  following 
circumstances: 

(i)  The  entry  criterion  was  measured  prior 
to  randomization. 

(ii)  The  detection  of  the  relevant  eligibility 
violations  can  be  made  completely 
objectively. 

(iii)  All  subjects  receive  equal  scrutiny  for 
eligibility  violations.  (This  may  be  difficult  to 
ensure  in  an  open-label  study,  or  even  in  a 
double-blind  study  if  the  data  are  unblinded 
prior  to  this  scrutiny,  emphasizing  the 
importance  of  the  blind  review.) 

(iv)  All  detected  violations  of  the  particular 
entry  criterion  are  excluded. 

In  some  situations,  it  may  be  reasonable  to 
eliminate  frt>m  the  set  of  all  randomized 
subjects  any  subject  who  took  no  trial 
medication.  The  intention-to-treat  principle 
would  be  preserved  despite  the  exclusion  of 
these  patients  provided,  for  example,  that  the 
decision  of  whether  or  not  to  begin  treatment 


5.2.2  Per  Protocol  Set 

The  "per  protocol"  set  of  subjects, 
sometimes  described  as  the  "valid  cases,"  the 
"efficacy"  sample,  or  the  "evaluable 
subjects"  sample,  defines  a  subset  of  the 
subjects  in  the  full  analysis  set  who  are  more 
compliant  with  the  protocol  and  is 
characterized  by  criteria  such  as  the 
following: 

(i)  Tlie  completion  of  a  certain  prespecified 
minimal  exposure  to  the  treatment  regimen; 

(ii)  The  availability  of  measurements  of  the 
primary  variable(s); 

(iii)  The  absence  of  any  major  protocol 
violations,  including  the  violation  of  entry 
criteria. 
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The  precise  reasons  for  excluding  subjects 
from  the  per  protocol  set  should  be  fully 
defined  and  documented  before  breaking  the 
blind  in  a  manner  appropriate  to  the 
circumstances  of  the  specific  trial. 

The  use  of  the  per  protocol  set  may 
maximize  the  opportxmity  for  a  new 
treatment  to  show  additional  e^icacy  in  the 
analysis,  and  most  closely  reflects  the 
scientific  model  underlying  the  protocol. 
However,  the  corresponding  test  of  the 
hypothesis  and  estimate  of  the  treatment 
effect  may  or  may  not  be  conservative, 
depending  on  the  trial.  The  bias,  which  may 
be  severe,  arises  from  the  fact  that  adherence 
to  the  study  protocol  may  be  related  to 
treatment  and  outcome. 

The  problems  that  lead  to  the  exclusion  of 
subjects  to  create  the  per  protocol  set,  and 
other  protocol  violations,  should  be  fully 
identified  and  summarized.  Relevant 
protocol  violations  may  include  errors  in 
treatment  assignment,  the  use  of  excluded 
medication,  poor  compliance,  loss  to 
followup,  and  missing  data.  It  is  good 
practice  to  assess  the  pattern  of  such 
problems  among  the  treatment  groups  with 
respect  to  frequency  and  time  to  occurrence. 

S.2.3  Roles  of  the  Different  Analysis  Sets 

In  general,  it  is  advantageous  to 
demonstrate  a  lack  of  sensitivity  of  the 
principal  trial  results  to  alternative  choices  of 
the  set  of  subjects  analyzed.  In  confirmatory 
trials,  it  is  usually  appropriate  to  plan  to 
conduct  both  an  analysis  of  the  full  analysis 
set  and  a  per  protocol  analysis,  so  that  any 
differences  between  them  can  be  the  subject 
of  expliciPdiscussion  and  interpretation.  In 
some  cases,  it  may  be  desirable  to  plan 
further  exploration  of  the  sensitivity  of 
conclusions  to  the  choice  of  the  set  of 
subjects  analyzed.  When  the  full  analysis  set 
and  the  per  protocol  set  lead  to  essentially 
the  same  conclusions,  confidence  in  the  trial 
results  is  increased,  bearing  in  mind, 
however,  that  the  need  to  exclude  a 
substantial  proportion  of  subjects  from  the 
per  protocol  analysis  throws  some  doubt  on 
the  overall  vahdity  of  the  trial. 

The  full  analysis  set  and  the  per  protocol 
set  play  different  roles  in  superiority  trials 
(which  seek  to  show  the  investigational 
product  to  be  superior)  and  in  equivalence  or 
noninferiority  trials  (which  seek  to  show  the 
investigational  product  to  be  comparable,  see 
section  3.3.2).  In  superiority  trials,  the  full 
analysis  set  is  used  in  the  primary  analysis 
(apart  from  exceptional  circumstances) 
because  it  tends  to  avoid  over-optimistic 
estimates  of  efficacy  resulting  from  a  per 
protocol  analysis.  This  is  because  the 
noncompliers  included  in  the  full  analysis 
set  will  generally  diminish  the  estimated 
treatment  effect.  However,  in  an  equivalence 
or  noninferiority  trial,  use  of  the  full  analysis 
set  is  generally  not  conservative  and  its  role 
should  be  considered  very  carefully. 

5.3  Missing  Values  and  Outliers 

Missing  values  represent  a  potential  source 
of  bias  in  a  climcal  trial.  Hence,  every  effort 
should  be  undertaken  to  fulfill  all  the 
requirements  of  the  protocol  concerning  the 
collection  and  management  of  data.  In 
reality,  however,  there  will  almost  always  be 
some  missing  data.  A  trial  may  be  regarded 


as  valid,  nonetheless,  provided  the  methods 
of  dealing  with  missing  values  are  sensible, 
particularly  if  those  methods  are  predefined 
in  the  protocol.  Definition  of  methods  may  be 
refined  by  updating  this  aspefct  in  the 
statistical  analysis  plan  during  the  blind 
review.  Unfortunately,  no  universally 
applicable  methods  of  handling  missing 
values  can  be  recommended.  An 
investigation  should  be  made  concerning  the 
sensitivity  of  the  results  of  analysis  to  the 
method  of  handling  missing  values, 
especially  if  the  number  of  missing  values  is 
substantial. 

A  similar  approach  should  be  adopted  to 
exploring  the  influence  of  outliers,  the 
statistical  definition  of  which  is,  to  some 
extent,  arbitrary.  Clear  identification  of  a 
particular  value  as  an  outlier  is  most 
convincing  when  justified  medically  as  well 
as  statistically,  and  the  medical  context  will 
then  often  define  the  appropriate  action.  Any 
outlier  procedure  set  out  in  the  protocol  or 
the  statistical  analysis  plan  should  be  such  as 
not  to  favor  any  treatment  group  a  priori. 
Once  again,  this  aspect  of  the  analysis  can  be 
usefully  updated  during  blind  review.  If  no 
procedure  for  dealing  with  outliers  was 
foreseen  in  the  trial  protocol,  one  analysis 
with  the  actual  values  and  at  least  one  other 
analysis  eliminating  or  reducing  the  outlier 
effect  should  be  performed  and  differences 
between  their  results  discussed. 

5.4  Data  Transformation 

The  decision  to  transform  key  variables 
prior  to  analysis  is  best  made  during  the 
design  of  the  trial  on  the  basis  of  similar  data 
from  earlier  clinical  trials.  Transformations 
(e.g.,  square  root,  logarithm)  should  be 
sp)ecified  in  the  protocol  and  a  rationale 
provided,  especially  for  the  primary 
variable(s).  The  general  principles  guiding 
the  use  of  transformations  to  ensure  that  the 
assumptions  underlying  the  statistical 
methods  are  met  are  to  be  found  in  standard 
texts;  conventions  for  particular  variables 
have  been  developed  in  a  number  of  specific 
clinical  areas.  The  decision  on  whether  and 
how  to  transform  a  variable  should  be 
influenced  by  the  preference  for  a  scale  that 
facilitates  clinical  interpretation. 

Similar  considerations  apply  to  other 
derived  variables,  such  as  the  use  of  change 
from  baseline,  percentage  change  from 
baseline,  the  "area  under  the  curve"  of 
repeated  measures,  or  the  ratio  of  two 
different  variables.  Subsequent  clinical 
interpretation  should  be  carefully 
considered,  amd  the  derivation  should  be 
justified  in  the  protocol.  Closely  related 
points  are  made  in  section  2.2.2. 

5.5  Estimation,  Confidence  Inteiyals,  and 
Hypothesis  Testing 

The  statistical  section  of  the  protocol 
should  specify  the  hypotheses  that  are  to  be 
tested  and/or  the  treatment  effects  that  are  to 
be  estimated  in  order  to  satisfy  the  primary 
objectives  of  the  trial.  The  statistical  methods 
to  be  used  to  accomplish  these  tasks  should 
be  described  for  the  primary  (and  preferably 
the  secondary)  variables,  and  the  underlying 
statistical  model  should  be  made  clear. 
Estimates  of  treatment  effects  should  be 
accompanied  by  confidence  intervals. 


whenever  possible^  and  the  way  in  which 
these  will  be  calculated  should  be  identified. 
A  description  should  be  given  of  any 
intentions  to  use  baseline  data  to  improve  . 
precision  or  to  adjust  estimates  for  potential 
baseline  differences,  for  example,  by  means 
of  analysis  of  covariance. 

It  is  important  to  clarify  whether  one^  or 
two-sided  tests  of  statistical  significance  will 
be  used  and,  in  particular,  to  justify 
prospectively  the  use  of  one-sided  tests.  If 
hypothesis  tests  are  not  considered 
appropriate,  then  the  alternative  process  for 
arriving  at  statistical  conclusions  should  be 
given.  The  issue  of  one-sided  or  two-sided 
approaches  to  inference  is  controversial,  and 
a  diversify  of  views  can  be  found  in  the 
statistical  literature.  The  approach  of  setting 
Type  I  errors  for  one-sided  tests  at  half  the 
conventional  Type  I  error  used  in  two-sided 
tests  is  preferable  in  regulatory  settings.  This 
promotes  consistency  with  the  two-sided 
confidence  intervals  that  are  generally 
appropriate  for  estimating  the  possible  size  of 
the  diffierence  between  two  treatments. 

The  particular  statistical  model  chosen 
should  reflect  the  current  state  of  medical 
and  statistical  knowledge  about  the  variables 
to  be  analyzed  as  well  as  the  statistical  design 
of  the  trial.  All  effects  to  be  fitted  in  the 
analysis  (for  example,  in  analysis  of  variance 
models]  should  be  fully  specified,  and  the 
manner,  if  any,  in  which  this  set  of  effects 
might  be  modified  in  response  to  preliminary 
results  should  be  explained.  The  same 
considerations  apply  to  the  set  of  covariates 
fitted  in  an  analysis  of  covariance.  (See  also 
section  5.7.)  In  the  choice  of  statistical 
methods,  due  attention  should  be  paid  to  the 
statistical  distribution  of  both  primary  and 
secondary  variables.  When  making  this 
choice  (for  example  between  parametric  and 
nonparametric  methods),  it  is  important  to 
bear  in  mind  the  need  to  provide  statistical 
estimates  of  the  size  of  treatment  effects 
together  with  confidence  intervals  (in 
addition  to  significance  tests). 

The  primary  analysis  of  the  prunary 
variable  should  be  clearly  distinguished  from 
supporting  analyses  of  the  primary  or 
secondary  variables.  Within  the  statistical   — . 
section  of  the  protocol  or  the  statistical 
analysis  plan  Uiere  should  also  be  an  outline 
of  the  way  in  which  data  other  than  the 
primary  and  secondary  variables  will  be 
simimarized  and  reported.  This  should 
include  a  reference  to  any  approaches 
adopted  for  the  purpose  of  achieving 
consistency  of  analysis  across  a  range  of 
trials,  for  example,  for  safefy  data. 

Modeling  approaches  that  incorporate 
infonpation  on  known  pharmacological 
parameters,  the  extent  of  protocol 
compliance  for  individual  subjects,  or  other 
biologically  based  data  may  provide  valuable 
insights  into  actual  or  potential  efficacy, 
especially  with  regard  to  estimation  of 
treatment  effects.  The  assimiptions 
underlying  such  models  should  always  be 
clearly  identified,  and  the  limitations  of  any 
conclusions  should  be  carefully  described. 

5.6  Adjustment  of  Significance  and 
Confidence  Levels 

When  multiplicify  is  present,  the  usual 
frequentist  approach  to  the  analysis  of 
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clinical  trial  data  may  necessitate  an 
adjustment  to  the  Type  I  error.  Multiplicify 
may  arise,  for  example,  from  multiple 
primary  variables  (see  section  2.2.2),  multiple 
comparisons  of  treatments,  repeated 
evaluation  over  time,  and/or  interim  analyses 
(see  section  4.5).  Methods  to  avoid  or  reduce 
multiplicify  are  sometimes  preferable  when 
available,  such  as  the  identification  of  the 
key  primary  variable  (multiple  variables),  the 
choice  of  a  critical  treatment  contrast 
(multiple  comparisons),  and  the  use  of  a 
summary  measure  such  as  "area  under  the 
ciirve"  (repeated  measures).  In  confirmatory 
analyses,  any  asp)ects  of  multiplicify  that 
remain  after  steps  of  this  kind  have  been 
taken  should  be  identified  in  the  protocol; 
adjustment  should  always  be  considered  and 
the  details  of  any  adjustment  procedure  or  an 
explanation  of  why  adjustment  is  not  thought 
to  be  necessary  should  be  set  out  in  the 
analysis  plan. 


interpreted  cautiously.  Any  conclusion  of 
treatment  efficacy  (or  lack  thereof)  or  safefy 
based  solely  on  exploratory  subgroup 
analyses  is  unlikely  to  be  accepted. 

5.8  Integrity  of  Data  and  Computer  Software 
Validity 

The  credibilify  of  the  numerical  results  of 
the  analysis  depends  on  the  qualify  and 
validify  of  the  methods  and  software  (both 
internally  and  externally  written)  used  both 
for  data  management  (data  entry,  storage, 
verification,  correction,  and  retrieval)  and  for 
processing  the  data  statistically.  Data 
management  activities  should  therefore  be 
based  on  thorough  and  effective  standard 
operating  procedures.  The  computer  softvrare 
used  for  data  management  and  statistical 
analysis  should  be  reliable,  and 
documentation  of  appropriate  software 
testing  procedures  should  be  available. 

VL  Evaluation  of  Safisfy  and  Tolerabilify 


5.7  Subgroups,  Interactions,  and  Covariates        g.l  Scope  of  Evaluation 


The  primary  variable(s)  is  often 
systematically  related  to  other  influences 
apart  from  treatment.  For  example,  there  may 
be  relationships  to  covariates  such  as  age  and 
sex,  or  there  may  be  differences  between 
specific  subgroups  of  subjects,  such  as  those 
treated  at  the  different  centers  of  a 
multicenter  trial.  In  some  instances,  an 
adjustment  for  the  influence  of  covariates  or 
for  subgroup  effects  is  an  integral  part  of  the 
planned  analysis  and  hence  should  be  set  out 
in  the  protocol.  Pretrial  deliberations  should 
identify  those  covariates  and  factors  expected 
to  have  an  important  influence  on  the 
primary  variable(s),  and  should  consider  how 
to  account  for  these  in  the  analysis  to 
improve  precision  and  to  compensate  for  any 
lack  of  balance  between  treatment  groups.  If 
one  or  more  factors  are  used  to  stratify  the 
design,  it  is  appropriate  to  account  for  those 
factors  in  the  analysis.  When  the  potential 
value  of  an  adjustment  is  in  doubt,  it  is  often 
advisable  to  nominate  the  unadjusted 
analysis  as  the  one  for  primary  attention,  the 
adjusted  analysis  being  supportive.  Special 
attention  should  be  p>aid  to  center  effects  and 
to  the  role  of  baseline  measurements  of  the 
primary  variable.  It  is  not  advisable  to  adjust 
the  main  analyses  for  covariates  measured 
after  randomization  because  they  may  be 
affected  by  the  treatments. 

The  treatment  effect  itself  may  also  vary 
with  subgroup  or  covariate — for  example,  the 
effect  may  decrease  with  age  or  may  be  larger 
in  a  particular  diagnostic  category  of  subjects. 
In  some  cases  such  interactions  are 
anticipated  or  are  of  particular  prior  interest 
(e.g.,  geriatrics);  hence  a  subgroup  analysis  or 
a  statistical  model  including  interactions  is 
part  of  the  planned  confirmatory  analysis.  In 
most  cases,  however,  subgroup  or  interaction 
analyses  are  exploratory  and  should  be 
clearly  identified  as  such;  they  should 
explore  the  uniformify  of  any  treatment 
effects  found  overall.  In  general,  such 
analyses  should  proceed  first  through  the 
addition  of  interaction  terms  to  the  statistical 
model  in  question,  complemented  by 
additional  exploratory  analysis  within 
relevant  sub^ups  of  subjects,  or  within 
strata  defined  by  the  covariates.  When 
exploratory,  these  analyses  should  be 


In  all  clinical  trials,  evaluation  of  safefy 
and  tolerabilify  (see  Glossary)  constitutes  an 
important  element.  In  early  phases  this 
evaluation  is  mostly  of  an  exploratory  nature 
and  is  only  sensitive  to  frank  expressions  of 
toxicify,  whereas  in  later  phases  the 
establishment  of  the  safety  and  tolerabilify 
profile  of  a  drug  can  be  characterized  more 
fully  in  larger  samples  of  subjects.  Later 
phase  controlled  trials  represent  an 
important  means  of  exploring,  in  an  unbiased 
manner,  any  new  potential  adverse  effects, 
even  if  such  trials  generally  lack  power  in 
this  respect. 

Certain  trials  may  be  designed  with  the 
purpose  of  making  specific  claims  about 
superiorify  or  equivalence  with  regard  to 
safefy  and  tolerabilify  compared  to  another 
drug  or  to  another  dose  of  the  investigational 
drug.  Such  specific  claims  should  be 
supported  by  relevant  evidence  from 
confirmatory  trials,  similar  to  that  necessary 
for  corresponding  efficacy  claims. 

6.2  Choice  of  Variables  and  Data  Collection 

In  any  clinical  trial,  the  methods  and 
measurements  chosen  to  evaluate  the  safefy 
and  tolerabilify  of  a  drug  will  depend  on  a 
number  of  factors,  including  knowledge  of 
the  adverse  effects  of  closely  related  drugs, 
information  from  nonclinical  and  earlier 
clinical  trials  and  possible  consequences  of 
the  pharmacodynamic/pharmacokinetic 
properties  of  the  {>articular  drug,  the  mode  of 
administration,  the  fyp>e  of  subjects  to  be 
studied,  and  the  duration  of  the  trial. 
Laboratory  tests  concerning  clinical 
chemistry  and  hematology,  vital  signs,  and 
clinical  adverse  events  (diseases,  signs,  and 
symptoms)  usually  form  the  main  body  of  the 
safety  and  tolerabilify  data.  The  occvirrence 
of  serious  adverse  events  and  treatment 
discontinuations  due  to  adverse  events  are 
particularly  important  to  register  (see  ICH 
E2A  and  ICH  E3). 

Furthermore,  it  is  recommended  that  a 
consistent  methodology  be  used  for  the  data 
collection  and  evaluation  throughout  a 
clinical  trial  program  to  facilitate  the 
combining  of  data  from  different  trials.  The 
use  of  a  common  adverse  event  dictionary  is 
particularly  important  This  dictionary  has  a 


structure  that  makes  it  possible  to  summarize 
the  adverse  event  data  on  three  different 
levels:  System-organ  class,  preferred  term,  or 
included  term  (see  Glossary).  The  preferred 
term  is  the  level  on  which  adverse  events 
usually  are  summarized,  and  preferred  terms 
belonging  to  the  same  system-organ  class 
could  then  be  brought  together  in  the 
descriptive  presentation  of  data  (see  ICH  Ml). 

6.3  Set  of  Subjects  to  be  Evaluated  and 
Presentation  of  Data 

For  the  overall  safety  and  tolerabilify 
assessment,  the  set  of  subjects  to  be 
summarized  is  usually  defined  as  those 
subjects  who  received  at  least  one  dose  of  the 
investigational  drug.  Safefy  and  tolerabilify 
variables  should  be  collected  as 
comprehensively  as  possible  from  these 
subjects,  including  typ>e  of  adverse  event, 
severify,  onset,  and  duration  (see  ICH  E2B). 
Additional  safefy  and  tolerabilify  evaluatims 
may  be  needed  in  specific  subpopulations, 
sudi  as  females,  the  elderly  (see  ICH  E7),  the 
severely  ill,  or  those  who  have  a  common 
concomitant  treatment  These  evaluations 
may  need  to  address  more  specific  issues  (see 
ICH  E3). 

All  safefy  and  tolerabilify  variables  will 
need  attention  during  evaluation,  and  the 
broad  approach  should  be  indicated  in  the 
protocol.  All  adverse  events  should  be 
reported,  whether  or  not  they  are  considered 
to  be  related  to  treatment  All  available  data 
in  the  study  population  should  be  accounted 
for  in  the  evaluation.  Definitions  of 
measurement  units  and  reference  ranges  of 
laboratory  variables  should  be  made  with 
care;  if  different  units  or  different  reference 
ranges  appear  in  the  same  trial  (e.g.,  if  more 
than  one  laboratory  is  involved),  then 
measurements  should  be  appropriately 
standardized  to  allow  a  unified  evaluation. 
Use  of  a  toxicify  grading  scale  should  be 
prespecified  and  justified. 

The  incidence  of  a  certain  adverse  event  is 
usually  expressed  in  the  form  of  a  proportion 
relating  number  of  subjects  experiencing 
events  to  numlier  of  subjects  at  risk. 
However,  it  is  not  always  self-evident  how  to 
assess  incidence.  For  example,  depending  on 
the  situation,  the  number  of  exposed  subjects 
or  the  extent  of  exposure  (in  person-years) 
could  be  considered  for  the  denominator. 
Whether  the  purpose  of  the  calculation  is  to 
estimate  a  risk  or  to  make  a  comparison 
between  treatment  groupts,  it  is  imp)ortant 
that  the  definition  is  given  in  the  protocol. 
This  is  especially  important  if  long-term 
treatment  is  planned  and  a  substantial 
proportion  of  treatment  withdrawals  or 
deaths  are  expected.  For  such  situations, 
survival  analysis  methods  should  be 
considered  and  cimiulative  adverse  event 
rates  calculated  in  order  to  avoid  the  risk  of 
underestimation. 

In  situations  when  there  is  a  substantial 
background  noise  of  signs  and  symptoms 
(e.g.,  in  psychiatric  trials),  one  should 
consider  ways  for  accounting  for  this  in  the 
estimation  of  risk  for  different  adverse 
events.  One  such  method  is  to  make  use  of 
the  "treatment  emei^gent"  (see  Glossary) 
concept  in  which  adverse  events  are  recorded 
only  if  they  emerge  or  worsen  relative  to 
pretreatment  Imseline. 
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Other  methods  to  reduce  the  effect  of  the 
background  noise  may  also  be  appropriate, 
such  as  ignoring  adverse  events  of  mild 
severity  or  requiring  that  an  event  should 
have  been  observed  at  repeated  visits  to 
qualify  for  inclusion  in  the  numerator.  Such 
methods  should  be  explained  and  justiHed  in 
the  protocol. 

6.4  Statistical  Evaluation 

The  investigation  of  safety  and  tolerability 
is  a  multidimensional  problem.  Although 
some  specific  adverse  effects  can  usually  be 
anticipated  and  specifically  monitored  for 
any  drug,  the  range  of  {jossible  adverse 
effects  is  very  large,  and  new  and 
unforeseeable  effects  are  always  p>ossible. 
Further,  an  adverse  event  experienced  after  a 
protocol  violation,  such  as  use  of  an 
excluded  medication,  may  introduce  a  bias. 
This  background  underlies  the  statistical 
difficulties  associated  with  the  analytical 
evaluation  of  safety  and  tolerability  of  drugs, 
and  means  that  conclusive  information  &om 
confirmatory  clinical  trials  is  the  exception 
rather  than  the  rule. 

In  most  trials,  the  safety  and  tolerability 
implications  are  best  addressed  by  applying 
descriptive  statistical  methods  to  the  data, 
supplemented  by  calculation  of  confidence 
intervals  wherever  this  aids  interpretation.  It 
is  also  valuable  to  make  use  of  graphical 
presentations  in  which  patterns  of  adverse 
events  are  displayed  both  within  treatment 
groups  and  within  subjects. 

The  calculation  of  p-values  is  sometimes 
useful,  either  as  an  aid  to  evaluating  a 
specific  difference  of  interest  or  as  a 
"flagging"  device  applied  to  a  large  number 
of  safety  and  tolerability  variables  to 
highlight  differences  worthy  of  further 
attention.  This  is  particularly  useful  for 
laboratory  data,  which  otherwise  can  be 
difficult  to  summarize  appropriately.  It  is 
recommended  that  laboratory  data  be 
subjected  to  both  a  quantitative  analysis,  e.g., 
evaluation  of  treatment  means,  and  a 
qualitative  analysis  where  counting  of 
numbers  above  or  below  certain  thresholds 
are  calculated. 

If  hypothesis  tests  are  used,  statistical 
adjustments  for  multiplicity  to  quantify  the 
Type  I  error  are  appropriate,  but  the  Type  II 
error  is  usually  of  more  concern.  Care  should 
be  taken  when  interpreting  putative 
statistically  significant  findings  when  there  is 
no  multiplicity  adjustment. 

In  the  majority  of  trials,  investigators  are 
seeking  to  establish  that  there  are  no 
clinically  unacceptable  differences  in  safety 
and  tolerabilify  compared  with  either  a 
comparator  drug  or  a  placebo.  As  is  the  case 
for  noninferiorify  or  equivalence  evaluation 
of  efficacy,  the  use  of  confidence  intervals  is 
preferred  to  hypothesis  testing  in  this 
situation.  In  this  way,  the  considerable 
imprecision  often  arising  bom  low 
frequencies  of  occurrence  is  clearly 
demonstrated. 

6.5  Integrated  Summary 

The  safefy  and  tolerability  properties  of  a 
drug  are  commonly  summarized  across  trials 
continuously  during  an  investigational 
product's  development  and,  in  particular,  at 
the  time  of  a  marketing  application.  The 


usefulness  of  this  summary,  however,  is 
dependent  on  adequate  and  well-controlled 
individual  trials  with  high  data  quality. 

The  overall  usefulness  of  a  drug  is  always 
a  question  of  balance  between  risk  and 
benefit.  In  a  single  trial,  such  a  perspective 
could  also  be  considered  even  if  the 
assessment  of  risk/benefit  usually  is 
performed  in  the  summary  of  the  entire 
clinical  trial  program.  (See  section  7.2.2) 

For  more  details  on  the  reporting  of  safety 
and  tolerabilify,  see  section  12  of  ICH  E3. 

Vn.  Reporting 

7. 1  Evaluation  and  Reporting 

As  stated  in  the  introduction,  the  structure 
and  content  of  clinical  study  reports  is  the 
subject  of  ICH  E3.  That  ICH  guidance  fully 
covers  the  rep>orting  of  statistical  work, 
appropriately  integrated  with  clinical  and 
other  material.  The  current  section  is 
therefore  relatively  brief. 

During  the  planning  phase  of  a  trial,  the 
principal  features  of  the  analysis  should  have 
been  specified  in  the  protocol  as  described  in 
section  5.  When  the  conduct  of  the  trial  is 
over  and  the  data  are  assembled  and 
available  for  preliminary  inspection,  it  is 
valuable  to  carry  out  the  blind  review  of  the 
planned  analysis  also  described  in  section  5. 
This  pre-analysis  review,  blinded  to 
treatment,  should  cover,  for  example, 
decisions  concerning  the  exclusion  of 
subjects  or  data  from  the  analysis  sets,  the 
checking  of  possible  transformations  and 
definitions  of  outliers,  the  addition  to  the 
model  of  important  covariates  identified  in 
other  recent  research,  and  the 
reconsideration  of  the  use  of  parametric  or 
nonpmrametric  methods.  Decisions  made  at 
this  time  should  be  described  in  the  report 
and  should  be  distinguished  &t>m  those  made 
after  the  statistician  has  had  access  to  the 
treatment  codes,  as  blind  decisions  virill 
generally  introduce  less  potential  for  bias. 
Statisticians  or  other  staff  involved  in 
unblinded  interim  analysis  should  not 
participate  in  the  blind  review  or  in  making 
modifications  to  the  statistical  analysis  plan. 
When  the  blinding  is  compromised  by  the 
possibilify  that  treatment-induced  effects 
may  be  apparent  in  the  data,  sfwcial  care  will 
be  needed  for  the  blind  review. 

Many  of  the  more  detailed  aspects  of 
presentation  and  tabulation  should  be 
finalized  at  or  about  the  time  of  the  blind 
review  so  that,  by  the  time  of  the  actual 
analysis,  full  plans  exist  for  all  its  aspects 
including  subject  selection,  data  selection 
and  modification,  data  summary  and 
tabulation,  estimation,  and  hypothesis 
testing.  Once  data  validation  is  complete,  the 
analysis  should  proceed  according  to  the 
predefined  plans;  the  more  these  plans  are 
adhered  to,  the  greater  the  credibility  of  the 
results.  Particular  attention  should  be  paid  to 
any  differences  between  the  planned  analysis 
and  the  actual  analysis  as  described  in  the 
protocol,  the  protocol  amendments,  or  the 
updated  statistical  analysis  plan  based  on  a 
blind  review  of  data.  A  careful  explanation 
should  be  provided  for  deviations  fit)m  the 
planned  analysis. 

All  subjects  who  entered  the  trial  should 
be  accounted  for  in  the  report,  whether  or  not 
they  are  included  in  the  analysis.  All  reasons 


for  exclusion  from  analysis  should  be 
documented;  for  any  subject  included  in  the 
full  analysis  set  but  not  in  the  per  protocol 
set,  the  reasons  for  exclusion  from  the  latter 
should  also  be  documented.  Similarly,  for  all 
subjects  included  in  an  analysis  set,  the 
measurements  of  all  important  variables 
should  be  accounted  for  at  all  relevant  time* 
points. 

The  effect  of  all  losses  of  subjects  or  data, 
withdrawals  from  treatment,  and  major 
protocol  violations  on  the  main  analyses  of 
the  primary  variable(s]  should  be  considered 
carefully.  Subjects  lost  to  followup, 
withdrawn  from  treatment,  or  with  a  severe 
protocol  violation  should  be  identified  and  a 
descriptive  analysis  of  them  provided, 
including  the  reasons  for  their  loss  and  its 
relationship  to  treatment  and  outcome. 

Descriptive  statistics  form  an  indispensable 
part  of  reports.  Suitable  tables  and/or 
graphical  presentations  should  illustrate 
clearly  the  important  features  of  the  primary 
and  secondary  variables  and  of  key 
prognostic  and  demographic  variables.  The 
results  of  the  main  analyses  relating  to  the 
objectives  of  the  trial  should  be  the  subject 
of  particularly  careful  descriptive 
presentation.  When  reporting  the  results  of 
significance  tests,  precise  p-values  (e.g., 
"p=0.034")  should  be  reported  rather  than 
making  exclusive  reference  to  critical  values. 

Although  the  primary  goal  of  the  analysis 
of  a  clinical  trial  should  be  to  answer  the 
questions  posed  by  its  main  objectives,  new 
questions  based  on  the  observed  data  may 
well  emerge  during  the  unblinded  analysis. 
Additional  and  perhaps  complex  statistical 
analysis  may  be  the  consequence.  This 
additional  work  should  be  strictly 
distinguished  in  the  report  from  work  which 
was  planned  in  the  protocol. 

The  play  of  chance  may  lead  to  imfbreseen 
imbalances  between  the  treatment  groups  in 
terms  of  baseline  measurements  not 
predefined  as  covariates  in  the  planned  ^ 
analysis  but  having  some  prognostic 
importance  nevertheless.  This  is  best  dealt 
with  by  showing  that  an  additional  analysis 
which  accounts  for  these  imbalances  reaches 
essentially  the  same  conclusions  as  the 
planned  analysis.  If  this  is  not  the  case,  the 
effect  of  the  imbalances  on  the  conclusions 
should  be  discussed. 

In  general,  sparing  use  should  be  made  of 
unplanned  analyses.  Such  analyses  are  often 
carried  out  when  it  is  thought  that  the 
treatment  effect  may  vary  according  to  some 
other  factor  or  factors.  An  attempt  may  then 
be  made  to  identify  subgroups  of  subjects  for 
whom  the  effect  is  particularly  beneficial. 
The  potential  dangers  of  over-interpretation 
of  unplanned  sub^up  analyses  are  well 
known  (see  also  section  5.7)  and  should  be 
carefully  avoided.  Although  similar  problems 
of  interpretation  arise  if  a  treatment  appears 
to  have  no  benefit  or  an  adverse  effect  in  a 
subgroup  of  subjects,  such  possibilities 
should  be  properly  assessed  and  should 
therefore  be  reported. 

Finally,  statistical  judgement  should  be 
brought  to  bear  on  the  analysis,  interpretation 
and  presentation  of  the  results  of  a  clinical 
trial.  To  this  end,  the  trial  statistician  should 
be  a  member  of  the  team  responsible  for  the 
clinical  study  report  and  should  approve  the 
clinical  report. 
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7.2  Summarizing  the  Clinical  Database 

An  overall  summary  and  synthesis  of  the 
evidence  on  safefy  and  efficacy  from  all  the 
reported  clinical  trials  is  required  for  a 
marketing  application  (expert  report  in  EU, 
integrated  summary  reports  in  the  United 
States,  gafyou  in  Japan).  This  may  be 
accompanied,  when  appropriate,  by  a 
statistical  combination  of  results. 

Within  the  summary  a  number  of  areas  of 
specific  statistical  interest  arise:  Describing 
the  demography  and  clinical  features  of  the 
population  treated  during  the  course  of  the 
clinical  trial  program;  addressing  the  key 
questions  of  efficacy  by  considering  the 
results  of  the  relevant  (usually  controlled) 
trials  and  highlighting  the  degree  to  which 
they  reinforce  or  contradict  each  other; 
summarizing  the  safety  information  available 
from  the  combined  database  of  all  the  trials 
whose  results  contribute  to  the  marketing 
application;  and  identifying  potential  safefy 
issues.  During  the  design  of  a  clinical 
program,  careful  attention  should  be  paid  to 
the  uniform  definition  and  collection  of 
measurements  which  will  facilitate 
subsequent  interpretation  of  the  series  of 
trials,  particularly  if  they  are  likely  to  be 
combined  across  trials.  A  common  dictionary 
for  recording  the  details  of  medication, 
medical  history  and  adverse  events  should  be 
selected  and  used.  A  common  definition  of 
the  primary  and  secondary  variables  is  nearly 
always  worthwhile  and  is  essential  for  meta- 
analysis. The  manner  of  measuring  key 
efficacy  variables,  the  timing  of  assessments 
relative  to  randomization/entry,  the  handling 
of  protocol  violators  and  deviators,  and 
perhaps  the  definition  of  prognostic  factors 
should  all  be  kept  compatible  unless  there 
are  valid  reasons  not  to  do  so. 

Any  statistical  procedures  used  to  combine 
data  across  trials  should  be  described  in 
detail.  Attention  should  be  paid  to  the 
possibilify  of  bias  associated  with  the 
selection  of  trials,  to  the  homogeneify  of  their 
results,  and  to  the  proper  modeling  of  the 
various  sources  of  variation.  The  sensitivify 
of  conclusions  to  the  assumptions  and 
selections  made  should  be  explored. 

7.2.1  Efficacy  Data 

Individual  clinical  trials  should  always  be 
large  enough  to  satisfy  their  objectives. 
Additional  valuable  information  may  also  be 
gained  by  summarizing  a  series  of  clinical 
trials  that  address  essentially  identical  key 
efficacy  questions.  The  main  results  of  such 
a  set  of  trials  should  be  presented  in  an 
identical  form  to  permit  comparison,  usually 
in  tables  or  graphs  that  focus  on  estimates 
plus  confidence  limits.  The  use  of  meta- 
analytic  techniques  to  combine  these 
estimates  is  often  a  useful  addition  because 
it  allows  a  more  precise  overall  estimate  of 
the  size  of  the  treatment  effects  to  be 
generated  and  provides  a  complete  and 
concise  summary  of  the  results  of  the  trials. 
Under  exceptional  circvmistances,  a  meta- 
analytic  approach  may  also  be  the  most 
appropriate  way,  or  the  only  way,  of 
providing  sufficient  overall  evidence  of 
efficacy  via  an  overall  hypothesis  test.  When 
used  for  this  purpose,  the  meta-analysis 
should  have  its  own  prospectively  written 
protocol. 


7.2.2  Safefy  Data 

In  summarizing  safefy  data,  it  is  important 
to  examine  the  s^efy  database  thoroughly  for 
any  indications  of  potential  toxicify  and  to 
follow  up  any  indications  by  looking  for  an 
associated  supportive  pattern  of  observations. 
The  combination  of  the  safefy  data  frx)m  all 
human  exposure  to  the  drug  provides  an 
important  source  of  information  because  its 
larger  sample  size  provides  the  best  chance 
of  detecting  the  rarer  adverse  events  and, 
perhaps,  of  estimating  their  approximate 
incidence.  However,  incidence  data  finm  this 
database  are  difficult  to  evaluate  because  of 
the  lack  of  a  comparator  group,  and  data  from 
comparative  trials  are  esp>ecially  valuable  in 
overcoming  this  difficulty.  The  results  from 
trials  which  use  a  common  comparator 
(placebo  or  specific  active  comparator) 
should  be  combined  and  presented 
separately  for  each  comparator  providing 
sufficient  data. 

All  indications  of  potential  toxicify  arising 
from  exploration  of  the  data  should  be 
reported.  The  evaluation  of  the  realify  of 
these  potential  adverse  effects  should  take 
into  account  the  issue  of  multiplicify  arising 
from  the  numerous  comparisons  made.  The 
evaluation  should  also  make  appropriate  use 
of  survival  analysis  methods  to  exploit  the 
potential  relationship  of  the  incidence  of 
adverse  events  to  duration  of  exposure  and/ 
or  followup.  The  risks  associated  with 
identified  adverse  effects  should  be 
appropriately  quantified  to  allow  a  propter 
assessment  of  the  risk/benefit  relationship. 
Annex  1  Glossary 

Bayesian  approaches — Approaches  to  data 
analysis  that  provide  a  posterior  probability 
distribution  for  some  parameter  (e.g., 
treatment  effect),  derived  from  the  observed 
data  and  a  prior  probability  distribution  for 
the  parameter.  The  posterior  distribution  is 
then  used  as  the  basis  for  statistical 
inference. 

Bias  (statistical  and  operational) — The 
systematic  tendency  of  any  factorsassociated 
with  the  design,  conduct,  analysis  and 
evaluation  of  the  results  of  a  clinical  trial  to 
make  the  estimate  of  a  treatment  effect 
deviate  from  its  true  value.  Bias  introduced 
through  deviations  in  conduct  is  referred  to 
as  "operational"  bias.  The  other  sources  of 
bias  listed  above  are  referred  to  as 
"statistical." 

Blind  review — ^The  checking  and 
assessment  of  data  during  the  period  of  time 
between  trial  completion  (the  last 
observation  on  the  last  subject)  and  the 
breaking  of  the  blind,  for  the  purpose  of 
finalizing  the  planned  analysis. 

Content  validity— The  extent  to  which  a 
variable  (e.g.,  a  rating  scale)  measures  what 
it  is  supposed  to  measure. 

Double  dummy — ^A  technique  for  retaining 
the  blind  when  administering  supplies  in  a 
clinical  trial,  when  the  two  treatments  cannot 
be  made  identical.  Supplies  are  prepared  for 
Treatment  A  (active  and  indistinguishable 
placebo)  and  for  Treatment  B  (active  and 
indistinguishable  placebo).  Subjects  then 
take  two  sets  of  treatment:  either  A  (active) 
and  B  (placebo),  or  A  (placebo)  and  B 
(active). 

Dropout — ^A  subject  in  a  clinical  trial  who 
for  any  reason  fails  to  continue  in  the  trial 


until  the  last  visit  required  of  him/her  by  the 
study  protocol. 

Equivalence  trial — A  trial  with  the  primary 
objective  of  showing  that  the  response  to  two 
or  more  treatments  differs  by  an  amount 
which  is  clinically  unimportant.  This  is 
usually  demonstrated  by  showing  that  the 
true  treatment  difference  is  likely  to  lie 
between  a  lower  and  an  upp>er  equivalence 
margin  of  clinically  acceptable  differences. 

Frequentist  methods-— iStatistical  methods, 
such  as  significance  tests  and  confidence 
intervals,  which  can  be  interpreted  in  terms 
of  the  frequency  of  certain  outcomes 
occurring  in  hypothetical  repeated 
realizations  of  the  same  experimental 
situation. 

Full  analysis  set — ^The  set  of  subjects  that 
is  as  close  as  possible  to  the  ideal  implied  by 
the  intention-to-treat  principle.  It  is  derived 
frtim  the  set  of  all  randomized  subjects  by 
minimal  and  justified  elimination  of  subjects. 

General izability,  general iza  tion — The 
extent  to  which  the  findings  of  a  clinical  trial 
can  be  reliably  extrapolated  from  the  subjects 
who  participated  in  the  trial  to  a  broader 
patient  population  and  a  broader  range  of 
clinical  settings. 

Global  assessment  variable — A  single 
variable,  usually  a  scale  of  ordered 
categorical  ratings,  that  integrates  objective 
variables  and  the  investigator's  overall 
impression  about  the  state  or  change  in  state 
of  a  subject. 

Independent  data  monitoring  committee 
(IDMC)  (data  and  safety  monitoring  board, 
monitoring  committee,  data  monitoring 
committee} — An  independent  data 
monitoring  committee  that  may  be 
established  by  the  sftonsor  to  assess  at 
intervals  the  progress  of  a  clinical  trial,  the 
safefy  data,  and  the  critical  efficacy 
endpoints,  and  to  recommend  to  the  sponsor 
whether  to  continue,  modify,  or  stop  a  trial. 

Intention-to-treat  principle — The  principle 
that  asserts  that  the  effect  of  a  treatment 
policy  can  be  best  assessed  by  evaluating  on 
the  basis  of  the  intention  to  treat  a  subject 
(i.e.,  the  planned  treatment  regimen)  rather 
than  the  actual  treatment  given.  It  has  the 
consequence  that  subjects  allocated  to  a 
treatment  group  should  be  followed  up, 
assessed,  and  analyzed  as  members  of  th^ 
group  irresptective  of  their  compliance  with 
the  planned  course  of  treatment. 

Interaction  (qualitative  and  quantitative) — 
The  situation  in  which  a  treatment  contrast 
(e.g.,  difference  between  investigational 
product  and  controlj  is  dependent  on  anotho- 
fector  (e.g.,  center).  A  quantitative  interaction 
refers  to  the  case  where  the  magnitude  of  the 
contrast  differs  at  the  different  levels  of  the 
fector,  whereas  for  a  qualitative  interaction 
the  direction  of  the  contrast  diSiers  for  at  least 
one  level  of  the  fector. 

Interrater  reliability — The  projjerty  of 
yielding  equivalent  results  when  used  by 
different  raters  on  different  occasions. 

Intrarater  reliability — ^The  properfy  of 
yielding  equivalent  results  when  used  by  the 
same  rater  on  different  occasions. 

Interim  analysis — Any  analysis  intended  to 
compare  treatment  arms  with  respect  to 
efficacy  or  safefy  at  any  time  prior  to  the 
formal  completion  of  a  trial. 

Meta-analysis — The  formal  evaluation  of 
the  quantitative  evidence  from  two  or  more 
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trials  bearing  on  the  same  question.  This 
most  commonly  involves  the  statistical 
combination  of  summary  statistics  from  the 
various  trials,  but  the  term  is  sometimes  also 
used  to  refer  to  the  combination  of  the  raw 
data. 

Multicenter  trial— A  clinical  trial 
conducted  according  to  a  single  protocol  but 
at  more  than  one  site  and,  therefore,  carried 
out  by  more  than  one  investigator. 

Noninferiority  trial — A  trial  with  the 
primary  objective  of  showing  that  the 
response  to  the  investigational  product  is  not 
clinically  inferior  to  a  comparative  agent 
(active  or  placebo  control). 

Preferred  and  included  terms — In  a 
hierarchical  medical  dictionary,  for  example, 
the  World  Health  Organization's  Adverse 
Reaction  Terminology  (WHOArt),  the 
included  term  is  the  lowest  level  of 
dictionary  terra  to  which  the  investigator 
description  is  coded.  The  preferred  term  is 
the  level  of  grouping  of  included  terms 
typically  used  in  reporting  frequency  of 
occitfrence.  For  example,  the  investigator  text 
"Pain  in  the  left  arm"  might  be  coded  to  the 
included  term  "Joint  pain,"  which  is 
reported  at  the  preferred  term  level  as 
"Arthralgia." 

Per  protocol  set  (valid  cases,  efficacy 
sample,  evaluable  subjects  sample) — The  set 
of  data  generated  by  the  subset  of  subjects 
who  complied  with  the  protocol  sufficiently 
to  ensure  that  these  data  would  be  likely  to 
exhibit  the  effects  of  treatment  according  to 
the  underlying  scientific  model.  Compliance 
covers  such  considerations  as  exposure  to 
treatment,  availability  of  measurements,  and 
absence  of  major  protocol  violations. 

Safety  and  tolerability—The  safety  of  a 
medical  product  concerns  the  medical  risk  to 
the  subject,  usually  assessed  in  a  clinical  trial 
by  laboratory  tests  (including  clinical 
chemistry  and  hematology),  vital  signs, 
clinical  adverse  events  (diseases,  signs  and 
symptoms),  and  other  special  safety  tests 
(e.g.,  electrocardiograms,  ophthalmology). 
The  tolerability  of  the  medical  product 
represents  the  degree  to  which  overt  adverse 
effects  can  be  tolerated  by  the  subject. 

Statistical  analysis  plan — A  statisticaj 
analysis  plan  is  a  document  that  contains  a 
more  technical  and  detailed  elaboration  of 
the  principal  features  of  the  analysis 
described  in  the  protocol,  and  includes 
detailed  procedures  for  executing  the 
statistical  analysis  of  the  primary  and 
secondary  variables  and  other  data. 

Superiority  trial— A.  trial  with  the  primary 
objective  of  showing  that  the  respninse  to  the 
investigational  product  is  superior  to  a 
comparative  agent  (active  or  placebo  control). 

Surrogate  variable — A  variable  that 
provides  an  indirect  measurement  of  effect  in 
situations  where  direct  measurement  of 
clinical  effect  is  not  feasible  or  practical. 

Treatment  effect — An  effect  attributed  to  a 
treatment  in  a  clinical  trial.  In  most  clinical 
trials,  the  treatment  effect  of  interest  is  a 
comparison  (or  contrast]  of  two  or  more 
treatments. 

Treatment  emergent — An  event  that 
emerges  during  treatment,  having  been 
absent  pretreatment,  or  worsens  relative  to 
the  pretreatment  state. 

Trial  statistician — A  statistician  who  has  a 
combination  of  education/training  and 


experience  sufficient  to  implement  the 
principles  in  this  guidance  and  who  is 
responsible  for  the  statistical  aspects  of  the 
trial. 

Dated:  September  8, 1998. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

|FR  Doc.  98-24754  Filed  9-15-98;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 
[HCFA-9879-N] 

Medicare  and  Medicaid  Programs; 
Quarlerty  Listing  of  Program 
Issuances— First  Quarter,  1998 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

summary:  This  notice  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations,  and  other 
Federal  Register  notices  that  were 
published  during  January,  February,  and 
March  of  1998  that  relate  to  the 
Medicare  and  Medicaid  programs.  It 
also  identifies  certain  devices  with 
investigational  device  exemption 
numbers  approved  by  the  Food  and 
Drug  Administration  that  may  be 
potentially  covered  under  Medicare. 

Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  pubUsh  a  list  of 
Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timeframe. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bridget  Wilhite,  (410)  786-5248  (For 
Medicare  instruction  information); 

Betty  Stanton,  (410)  786-3247  (For 
Medicaid  instruction  information); 

Sharon  Hippler,  (410)  786-4633  (For 
Food  and  Drug  Administration- 
approved  investigational  device 
exemption  information); 

Kristy  Nishimoto,  (410)  786-8517  (For 
all  other  information). 
SUPPLEMENTARY  INFORMATION: 

I.  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  services  for  38 
million  Medicare  beneficiaries  and  36 


million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  providing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public,  and  (2)  effective 
communications  with  regional  offices. 
State  governments,  State  Medicaid 
Agencies,  State  Survey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  that  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  imder  the  authority  granted 
the  Secretary  under  sections  1102. 1871, 
and  1902  and  related  provisions  of  the 
Social  Security  Act  (the  Act)  and  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  the  Federal  Register 
at  least  every  3  months  a  list  of  all 
Medicare  manual  instructions, 
interpretive  rules,  and  guidelines  of 
general  applicability  not  issued  as 
regulations.  We  pubUshed  our  first 
notice  June  9, 1988  (53  FR  21730). 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing  of  operational  and  policy 
statements,  we  are  continuing  our 
practice  of  including  Medicare 
substantive  and  interpretive  regulations 
(proposed  and  final)  pubUshed  during 
the  3-month  time  fr^e. 

n.  How  To  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  Food  and  Drug  Administration- 
approved  investigational  device 
exemptions  published  during  the 
timeframe  to  determine  whether  any  are 
of  particular  interest.  We  expect  it  to  be 
used  in  concert  with  previously 
published  notices.  Most  notably,  those 
unfamiliar  with  a  description  of  our 
Medicare  manuals  may  wish  to  review 
Table  I  of  our  first  three  notices  (53  FR 
21730,  53  FR  36891,  and  53  FR  50577) 
and  the  notice  published  March  31, 
1993  (58  FR  16837),  and  those  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  the 
August  21, 1989  publication  (54  FR 
34555). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  Usting  into  five 
addenda.  Addendvim  I  lists  the 
publication  dates  of  the  most  recent 
quarterly  listings  of  program  issuances. 

Addendum  II  identifies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
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published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 

Addendum  III  lists  for  each  of  our 
meinuals  or  Program  Memoranda,  a 
HCFA  transmittal  number  unique  to  that 
instruction  and  its  subject  matter.  A 
transmittal  may  consist  of  a  single 
instruction  or  many.  Often  it  is 
necessary  to  use  information  in  a 
transmittal  in  conjunction  with 
information  currently  in  the  manuals. 

Addendum  IV  lists  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
diuing  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the  date 
published,  the  Federal  Register  citation, 
the  parts  of  the  Code  of  Federal 
Regulations  (CFR)  that  have  changed  (if 
applicable),  the  agency  file  code 
number,  the  title  of  the  regulation,  the 
ending  date  of  the  comment  period  (if 
applicable),  and  the  effective  date  (if 
applicable). 

On  September  19, 1995,  we  published 
a  final  rule  (60  FR  48417)  establishing 
in  regulations  at  42  CFR  405.201  et  seq. 
that  certain  devices  with  an 
investigational  device  exemption 
approved  by  the  Food  and  Drug 
Administration  and  certain  services 
related  to  those  devices  may  be  covered 
imder  Medicare.  It  is  HCFA's  practice  to 
announce  in  this  quarterly  notice  all 
investigational  device  exemptioa 
categorizations,  using  the 
investigational  device  exemption 
ntmibers  the  Food  and  Drug 
Administration  assigns.  Addendiun  V 
includes  listings  of  the  Food  and  Drug 
Administration-approved 
investigational  device  exemption  . 
numbers  that  have  been  approved  or 
revised  during  the  quarter  covered  by 
this  notice.  The  listings  are  organized 
according  to  the  categories  to  which  the 
device  numbers  are  assigned  (that  is, 
Category  A  or  Category  B,  and  identified 
by  the  investigational  device  exemption 
ntmiber). 

m.  How  To  Obtain  Listed  Material 


A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual.  Those 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses: 
Superintendent  of  Documents, 

Government  Printing  Office,  Attn: 

New  Orders,  P.O.  Box  371954, 
■  Pittsburgh,  PA  15250-7954, 

Telephone  (202)  512-1800,  Fax 


mmiber  (202)  512-2250  (for  credit 

card  orders);  or 
National  Technical  Information  Service, 

Department  of  Commerce,  5825  Port 

Royal  Road,  Springfield,  VA  22161, 

Telephone  (703)  487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell.  Additionally,  all  manuals  are 
available  at  the  following  Internet 
address:  http://www.hcfa.gov/ 
pubforms/progman.htm. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  given  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volimie  nimiber  and  page  number. 

The  Federal  Register  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
online  database  is  updated  by  6  a.m. 
each  day  the  Federal  Register  is 
published.  The  database  includes  both 
text  and  graphics  fitim  Volume  59, 
Number  1  (January  2, 1994)  forward. 
Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 
/www.access.gpo.gov/su_docs/,  by 
using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then  log 
in  as  guest  (no  password  required).  Dial- 
in  users  should  use  commimications 
software  and  modem  to  call  (202)  512- 
1661;  type  swais,  then  log  in  as  guest 
(no  password  required). 

C.  Rulings 

We  pubhsh  Rulings  on  an  infrequent 
basis.  Interested  individuals  can  obtain 
copies  from  the  nearest  HCFA  Regional 
Office  or  review  them  at  the  nearest 
regional  depository  library.  We  have,  on 
occasion,  published  Rulings  in  the 
Federal  Register.  In  addition.  Rulings, 
beginning  with  those  released  in  1995, 
are  available  online,  through  the  HCFA 
Home  Page.  The  Internet  address  is 
http://www.hcfa.gov/regs/rulings.htm. 

D.  HCFA's  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

Our  laws,  regulations,  and  manuals 
are  also  available  on  CD-ROM,  which 


may  be  purchased  from  GPO  or  NTIS  on 
a  subscription  or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM,  and  the  stock  number  is  717- 
139-00000-3.  The  following  material  is 
on  the  CD-ROM  disk: 

•  Titles  XI,  XVm,  and  XIX  of  the  Act 

•  HCFA-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda. 
The  titles  of  the  Compilation  of  the 
Social  Security  Laws  are  current  as^ 
January  1, 1995.  The  remaining  portions 
of  CI>-ROM  are  updated  on  a  monthly 
basis. 

Because  of  complaints  about  the 
unreadability  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual  (SOM),  as  of  March 
1995,  we  deleted  these  appendices  fit>m 
CD-ROM.  We  intend  to  re-visit  this 
issue  in  the  near  future,  and,  with  the 
aid  of  newer  technology,  we  may  again 
be  able  to  include  the  appendices  on 
CI>-ROM. 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

IV.  How  To  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
FDL  program,  government  publications 
are  sent  to  approximately  1400 
designated  libraries  throughout  the 
United  States.  Interested  parties  may 
examine  the  docimients  at  any  one  of 
the  FDLs.  Some  may  have  arrangements 
to  transfer  material  to  a  local  hbrary  not 
designated  as  an  FDL.  To  locate  the 
nearest  FDL,  contact  any  library. 

In  addition,  individuals  may  contact 
regional  depository  Ubraries,  which 
receive  and  retain  at  least  one  copy  of 
most  Federal  government  publications, 
either  in  printed  or  microfilm  form,  for 
use  by  the  general  pubfic.  These 
hbraries  provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library.  Superintendent  of 
Documents  nimibers  for  each  HCFA 
publication  are  shown  in  Addendum  ID, 
along  with  the  HCFA  publication  and 
transmittal  numbers.  To  help  HDLs 
locate  the  instruction,  use  the 
Superintendent  of  Documents  number, 
plus  the  HCFA  transmittal  number.  For 
example,  to  find  the  Home  Health 
Agency  Manual,  (HCFA  Pub.  11) 
transmittal  entitled  "Treatment  Codes 
for  Home  Health  Services,"  use  the 


49600 


Federal  Register /Vol.  63,  No.  179 /Wednesday,  September  16,  1998 /Notices 


Superintendent  of  Documents  No.  HE 
22.8/5  and  the  HCFA  transmittal 
number  286. 

V.  General  Information 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulHll  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Copies  can  be 
purchased  or  reviewed  as  noted  above. 

Questions  concerning  Medicare  items 
in  Addendum  III  may  be  addressed  to 
Bridget  Wilhite,  Office  of 
Communications  and  Operations 
Support,  Division  of  Regulations  and 
Issuances,  Health  Care  Financing 
Administration,  Telephone  (410)  786- 
5248. 

Questions  concerning  Medicaid  items 
in  Addendum  III  may  be  addressed  to 
Betty  Stanton,  Center  for  Medicaid  State 
Operations,  Policy  Coordination  and 
Planning  Group,  Health  Care  Financing 
Administration,  S2-26-13,  7500 

Addendum 


Security  Boulevard,  Baltimore,  MD 
21244-1850,  Telephone  (410)  786-3247. 

Questions  concerning  Food  and  Drug 
Administration-approved 
investigational  device  exemptions  may 
be  addressed  to  Sharon  Hippler,  Office 
of  Clinical  Standards  and  Quality, 
Coverage  Analysis  Group,  Health  Care 
Financing  Administration,  C4-11-04, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850,  Telephone  (410)  786-4633. 

Questions  concerning  all  other 
information  may  be  addressed  to  Kristy 
Nishimoto,  Office  of  Communications 
and  Operations  Support,  Division  of 
Regulations  and  Issuances,  Health  Care 
Financing  Administration,  C5-13-07, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850,  Telephone  (410)  786-8517. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance,  Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.714,  Medical  Assistance 
Program) 


Dated:  September  8, 1998. 
Pamela  J.  Gentry, 

Director  Office  of  Communications  and 
Operations  Support. 

Addendum  I 

This  Addendum  lists  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 
May  12, 1997  (62  FR  25957) 
November  3, 1997  (62  FR  59358) 
November  21,  1997  (62  FR  62325) 
Jxme  4, 1998  (63  FR  30499) 
August  11, 1998  (63  FR  42857) 

Addendum  II — ^Description  of  Manuals, 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9, 1988,  at  53  FR 
21730  and  supplemented  on  September 
22, 1988,  at  53  FR  36891  and  December 
16, 1988,  at  53  FR  50577.  Also,  a 
complete  description  of  the  Medicare 
Coverage  Issues  Manual  was  published 
on  August  21, 1989,  at  54  FR  34555.  A 
brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that 
we  maintain  was  published  on  October 
16, 1992,  at  57  FR  47468. 


I— Medicare  and  Medicaid  Manual  Instructions 

[January  1998  Through  March  1998] 


Trans.  No. 


Manual/Subject/Publication  No. 


Intermediary  Manual 

Part  3— Claims  Process 

(HCFA  Pub.  13-3) 

(Superintendent  of  Documents  No.  HE  22.8/6) 


1731  •       Reporting  Outpatient  Surgery  and  Other  Services. 

Use  of  Modifiers  in  Reporting  Hospital  Outpatient  Services. 

1732  •       Medicare  Secondary  Payment  Modules.  ' 

Payment  Calculation  for  Inpatient  Bills. 
Payment  Calculation  for  Outpatient  Bills. 

1733  •       Definition  of  Medicare  Secondary  Payer/Common  Working  File  Terms. 

1734  •       Medical  Review  of  Home  Health  Services. 

Home  Health  Certification  and  Plan  of  Care  Data  Elements. 

Treatment  Codes  for  Home  Health  Services. 

Plan  of  Care. 

Medical  Review  of  Skilled  Nursing  and  Home  Health  Aide  Hours  for  Determining  Part-Time  or  Intermittent. 

Treatment  Codes  for  Professional  Services  Required. 

Acceptable  V  Codes. 

1 735  •       Pneumococcal  Pneumonia,  Influenza  Virus  and  Hepatitis  B  Vaccines. 

Mamnrography  Screening. 

1736  •       Eligibility  Data  Available 

Part  A  Eligibility  Data  Security  Requirements. 


Carriers  Manual 

Part  3 — Claims  Process 

(HCFA  Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22.8/7) 


1584 
1585 
1586 

1587 
1588 


Medicare  Participating  Physicians/Suppliers  Directory. 

Application  of  Foot  Care  Exclusions  to  Physicians'  Siervices. 

Medicare  Secondary  Payment  Modules. 

Payment  Calculation  for  Physician/Supplier  Claims. 

Identifying  a  Screening  Mammography  Claim. 

Medicare  Summary  Notice  and  Explanation  of  Medicare  Benefits  Messages. 

Remittance  Advice  Messages. 

Chiropractic  Servk:es. 


Aaiii\'> 
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ADDENDUM  III— MEDICARE  AND  MEDICAID  MANUAL  INSTRUCTIONS— Continued 

[January  1998  Through  March  199q 


Trans.  No. 


ManuaVSubiect/Pubication  No. 


1589 
1590 
1581 

1582 
1583 

1594 


1595 
1596 


A-97-22 
A-9&-1 
A-98-2 
A-98-3 

A-98-^ 
A-98-5 

A-98-6 
A-98-7 
A-98-8 

A-98^9 


Medicare  Secondary  Payer  Claims  Processing  Under  Common  Wortdng  File. 

The  Carrier  Advisory  Committee. 

Payment  for  Oral  Anti-Emetic  Drugs  When  Used  as  Full  Replacement  for  Intravenous  Anti-Emetic  Drugs  as  Part  of  a  Cancer 

CtienrKjtherapeutic  Regimen. 
Requirements  for  Processing  Electronk;  Media  Claims. 
Definitkxi  of  a  Claim. 
Splitting  Claims  for  Processing. 

Durable  Medical  Equipment,  Prostfietk:,  and  OrttK>tk:  Supplies. 
Safeguards  in  Making  Monthly  Payments. 
Evklence  of  Medk^l  Necessity— Oxygen  Claim. 
Claims  Review  for  Gk)t>al  Surgeries. 
Positron  Emission  Tomography  Scans. 
Conditions  for  Medicare  Coverage  of  Positron  Emissk>n  Tomography  Scans  for  Noninvasive  Imaging  of  the  Perfuskxi  of  the 

Heart 
Conditions  of  Coverage  of  Positron  Emisskm  Tomography  Scans  for  Characterization  of  Solitary  Pulmonary  Nodules  and 

Positron  Emission  Tomography  Scans  Using  FDG  to  Initiany  Stage  lijng  Cancer. 
Billing  requirements  for  Positron  Emisskm  Tomography  Scans. 

HCFA  Common  Procedures  Coding  System  arxl  Modifiers  for  Positron  Emisskm  Tomography  Scans. 
Claims  Processing  Instructions  for  Positron  Emission  Tomography  Scan  Claims. 

Program  Memorandum 

Intsnnedlaries  (HCFA  Pub.  60A) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 

Claims  Processing  for  the  Restructured  Hospce  Benefit  Periods  and  Billing  Clariffcatkxi  for  Place  of  Sennce. 

Processing  Claims  for  the  Home  Health  Part  A  and  Part  B  Shift 

Devek>ping  Medk:are  Ambularice  Rates. 

Medk^are  Home  Health  Benefit— Sectkm  4615  of  the  Balanced  Budget  Act  of  1997— Clarification  That  No  Home  Health  Ben- 
efits are  Authorized  Based  Solely  On  Drawing  Bkxxl. 

Implementation  of  Surety  Bond  Requirement  for  Home  Health  Agencies. 

Billing  Requirements  for  Claims  with  Dates  of  Sen/tee  on  or  After  April  1,  1998  for  Oral  Anti-Nausea  Dmgs  as  Full  Thera- 
peutic Replacements  for  Intravenous  Dosage  Forms  As  Part  of  a  Cancer  Chemotfierapeutk:  Regimen. 

Screening  Pap  Smear  and  Pelvic  Examinations— The  Balanced  Budget  Act  of  1997. 

Extension  of  Due  Date  for  Filing  ProvkJer  2552-96  Cost  Reports. 

Reporting  Outpatient  Rehabilitation  Sen/ces  and  All  Comprehensive  Outpatient  Rehabilitatkxi  Facility  Sennces  Using  HCFA 
Common  Procedure  Coding  System. 

Positron  Emisskm  Tomography  Scans. 


Program  Memorandum 

Carriers 

(HCFA  Pub.  608) 

(Superintendent  of  Documents  No.  HE  22.8/6-6) 


B-97-14 

B-97-15 

B-97-16 

B-97-17 

B-98-1 

&-98-2 

B-98-3 

B-98-4 
B-98-5 
B-98-6 

B-98-7 
B-98-8 
B-98-9 
B-98-1 0 
B-98-1 1 


Maintenance  Process  for  the  1998  Mednare  Physk:ian  Fee  Schedule  Datat>ase. 

Screening  Pap  Smear  and  Pelvk:  Examinations— The  Balanced  Budget  AcA  of  1997. 

Changes  to  Correct  Coding  Edits,  Versk)n  4.1. 

Private  Contracts  Between  Beneficiaries  and  Pfiyscians/Practitkmefs. 

Evaluating  the  Medk:al  Necessity  for  Lat>oratory  Panel  Cun-ent  Procedural  Tennirx)k>gy  Codes. 

Payment  for  the  Servtees  of  a  Certified  Registered  Nurse  Anesthetist  and  a  Anesthesiotogist  in  a  Single  Anesthesia  Proce- 
dure. 

Resolutton  of  Problems  in  the  Initial  Natkxial  Provider  Identifier  Enumeiatkm  Effort  from  the  Uraque  Physkaan  klentilwatkxi 
Number  Registry. 

Instructbns  to  Implement  the  New  Medicare  Summary  Notk;e. 

ProvkJer  Material  to  t>e  Published  in  Carrier  Bulletins. 

Durable  Medical  Equipment  Regional  Carrier  lnstructk)ns  for  Denying  Claims  and  Recovering  Overpayments  for  Prescriptkxi 
Dmgs  Billed  and/or  Pakj  to  Suppliers  Not  Licensed  to  Dispense  Prescriptkxis  Drugs. 

Ongoing  Maintenance  Process  for  the  1998  Durable  Medical  Equipment  ProsthetKS,  OrthotKS.  and  Supplies  Fee  Schedule. 

Changes  to  the  1998  Medk^are  Physk;ian  Fee  Schedule  Database. 

Millennium  Changes  for  Forms  HCFA-1491,  1490S,  and  1490U. 

Corrections  to  Correct  Coding  Edits,  Versk>n  4.0. 

Provkler  Material  to  be  Put)lished  in  Carrier  Bulletin. 


Program  Memorandum 

Intermediaries/Carriers 

(HCFA  Pub.  60AB) 

(Superintendent  of  Documents  No.  HE  ^8/6-6) 


AB-97-25 
AB-97-26 


Implementation  of  the  New  Payment  Limit  for  Drugs  and  Biok>gk:als. 

Coverage  and  Interim  Billing  Instructions  of  Oral  Anti-Nausea  Drugs  as  FuH  Therapeutk:  Replacements  for  Intraverxxis  Dos- 
age Forms  as  Part  of  a  Cancer  Chenmtherapeutk:  Regimen. 
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Trans.  No. 


AB-97-27 

AB-98-1 
AB-9&-2 

AB-9a-3 
AB-9&-4 
AB-98-5 

AB-98-6 
AB-98-7 
AB-98-8 
AB-98-9 
AB-98-1 0 


98-1 
98-2 


98-01 


286 
1 


726 
727 


286 


352 
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ADDENDUM  III— MEDICARE  AND  MEDICAID  MANUAL  INSTRUCTIONS— Continued 

IJanuary  1998  Through  March  1998] 


Manual/Subject/Publication  No. 


Implementing  Instructions— Positron  Emission  Tomography  Scans  for  Characterizing  Solitary  Pulmonary  Nodules  or  Staging 

Lung  Cancer  Performed  on  or  After  January  1 , 1 998. 
Balanced  Budget  Act  Requirement  to  Furnish  Diagnostic  Information. 
Suspension  of  National  Coverage  Policy  on  Electrostimulation  for  Wound  Healing— (Clarification  of  Program  Memorandum 

B-97-11). 
Ten^orary  National  HCFA  Common  Procedures  Coding  System  Codes. 

Inplementation  of  the  Office  of  the  Inspector's  General  Fraud  Hot  Line  Numt)er  on  Medicare  Beneficiary  Notices. 
Gap-Filling  Fee  Schedule  Amounts  for  Durable  Medical  Equipment,  Prosthetics,  Orthotics,  and  Supplies  Using  Fee  Schedule 

Amounts  for  Comparable  Items. 
Identifying  Employer  in  Other-than-Data  Match  Group  Health  Plan  Medicare  Secondary  Payer  Recovery  Situations. 
Implementation  of  1998  Clinical  Diagnostic  Laboratory  Fee  Schedule  and  Mapping  for  1998  Laboratory  Coding  Changes. 
New  Interest  Rate  Payatjle  on  Clean  Claims  Not  Paid  Timely. 

Revised  Inherent  Reasonableness  Policy  for  Durable  Medical  Equipment,  Prosthetics,  Orthotics,  and  Supplies. 
Modification  of  Medicare  Coverage  of  Erythropoietin. 


Program  Memorandum 

Regional  Office  General 

(HCFA  Pub.  51) 

(Superintendent  of  Documents  No.  HE  22.28/5:90-1) 


Surety  Bond  Regulation. 

Home  Health  Agency  Surety  Bond  Requirements. 


Program  Memorandum 

Insurance  Commissioners/Insurance  Issuers 

(HCFA  Pub.  82) 

(Superintendent  of  Documents  No.  HE  22.8/6-S) 


•       Agent  Commissions  and  Application  Processing  Delays. 


State  Operations  Manual 

Provider  Certification 

(HCFA  Pub.  7) 

(Superintendent  of  Documents  No.  HE  22.8/12) 


Survey  Procedures  and  Interpretive  Guidelines  for  End-Stage  Renal  Disease  Facilities. 

The  State  Operations  Manual  Has  Been  Combined  With  the  Material  From  the  Regional  Office  Manual,  and  Will  Sen^e  as  a 
Basic  Guide  to  Policies  and  Procedures  for  Certification  Purposes. 


Medicare  Hospital  Manual 

(HCFA  Pub.  10) 

(Superintendent  of  Documents  No.  HE  22J/2) 


Reporting  Outpatient  Surgery  and  Other  Services. 

Use  of  VkxJifiers  in  Reporting  Hospital  Outpatient  Services. 

Billing  for  Mammography  Screening 


Home  Health  Agency  Manual 

(HCFA  Pub.  11) 

(Superintendent  of  Documents  No.  HE  22.8/5) 


Home  Health  Certification  and  Plan  of  Care. 

Treatment  Codes  for  Home  Health  Services. 

Ran  of  Care. 

Coverage  Compliance  Review. 

Documentation  of  Skilled  Nursing  and  Home  Health  Aide  Hours. 

Treatment  Codes  for  Professional  Services  Required. 

Acceptable  V  Codes. 


Skilled  Nursing  Facility 

(HCFA  Pub.  12) 

(Superintendent  of  Documents  No.  HE  22.8/3) 


•       Billing  for  Mammography  Screening. 


Rural  Health  Clinic  and 

Federally  Qualified  Health  Centers  Manual 

(HCFA  Pub.  27) 

(Superintendent  of  Documents  No.  HE  22.8/19:985) 


29 


Billing  for  Mammography  Screening  by  Rural  Health  Clinics  and  Federally  Qualified  Health  Centers. 


Trans.  No. 


103 


401 
402 


69 


98-1 
97-2 
97-3 


Publication 
date 


01/02/98  ... 

01/05/98  ... 

01/07/98  ... 

01/09/98  ... 

01/09/98  ... 
01/09/98  ... 
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ADDENDUM  III— Medicare  and  Medicaid  Manual  Instructions— Continued 

[January  1998  Through  March  1998J 


Manual/Subject/Publication  No. 


Coverage  Issues  Manual 

(HCFA  Pub.  6) 

(Superintendent  of  Documents  No.  HE  22.8/14) 


Screening  Pap  Smears  and  Pelvic  Examinations  for  Early  Detection  of  Cenncal  or  Vaginal  Cancer. 


Provider  Reimbursement  Manual 

Part  I 

(HCFA  Pub.  15-1) 

(Superintendent  of  Documents  No.  HE  22  J/4) 


Regional  Medicare  Swing-Bed  Skilled  Nursing  Facility  Rates. 

Acquisitions. 

Betterments  and  Improvements. 


Provider  Reimbursement  Manual 

Part  II— Provider  Cost  Reporting  Forms  and  Instructions 

(HCFA  Pub.  15-41-AH) 

(Superintendent  of  Documents  No.  HE  2ZJU4) 


Independent  Renal  Dialysis  Facility  Statistical  Data. 


State  Medicaid  Manual 

Part  III— Eligibility 

(HCFA  Pub.  45-3) 

(Superintendent  of  Documents  No.  HE  22.8/10) 


Medk:akJ  Payment  for  Recipients  Under  Group  Health  Plans. 


Medicare/Medicaid 

Sanction— Reinstatement  Report 

(HCFA  Pub.  69) 


Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— December  1997. 
Report  of  Physcians/Practitioners,  Provklers  and/or  Other  Health  Care  Suppliers  Excluded^Reinstated-^lanuary  1998. 
Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  ExcludedrReinstated-Febmary  1998. 


ADDENDUM  IV.— REGULATION  DOCUMENTS  PUBLISHED  IN  THE  FEDERAL  REGISTER 


FR  Vol.  63 
page 


89-105 

292-355 

687-690 

1659-1728 

164&-1658 
1379-1383 


CFR  part(s) 


413,440.441,489 

405  

411,424,435,455 

411  „ 

413  


File  code* 


HCFA-1904- 
NC 


HCFA-1152- 
FC 


HCFA-1908- 
IFC 


HCFA-1809-P 


HCFA-1902- 
IFC 

HCFA-1004- 
FC 


Regulation  title 


Medfcare  Program;  Schedule  of  Linrv 
its  on  Home  Health  Agency  Costs 
Per  Visit  for  Cost  Reporting  Peri- 
ods Beginning  on  or  After  October 
1.  1997. 

MedKare  and  Mednaid  Programs; 
Surety  Bond  and  Caprtalizatkm 
Requirements  for  Home  Health 
Agencies. 

Medkare  Program;  Applteation  of  In- 
herent Reasonableness  to  All 
Medk:are  Part  B  Servnes  (Other 
ttian  Physkaan  Servk^s). 

Medk:are  and  Medk^akl  Programs; 
PhysKtarts'  Referrals  to  Health 
Care  Entities  With  Which  They 
Have  Finarxaal  Relatxxiships. 

Medkare  Program;  Physkaans'  Re- 
ferrals; lssuafK»  of  Advisory  Opin- 

KMIS. 

Mednare  Program;  Limit  on  the 
Valuatipn  of  a  Depreciat)le  Asset 
Recognized  as  an  /Mtowance  for 
Depreciatkxi  and  Interest  on  Cap- 
ital Indebtedness  After  a  Change 
of  Ownership. 


End  of  com- 
ment period 


03/03/98 

03/06/98 

03/09/98 

03/10/98 

03/10/98 
03/10/98 


Effective 
date 


10/01/97 

01/01/98 

03/09/98 

01/09/98 

01/09/98 
01/09/98 
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ADDENDUM  IV.— Regulation  D(Xuments  Published  in  the  Federal  Register— Continued 


Publication 
date 


01/20/98 


1/20/98  .. 
01/26/98 

01/30/98 


01/30/98 


FR  Vol.  63 
page 


2920-2926 


2926-2939 
3752-3756 

5106-5139 


4595-4597 


02/04/98 


02/11/98  . 
02/13/98  . 

02/17/98  . 

02/19/98  . 

03/04/98  . 

03/04/98. 

03/04/98 

03/05/98 

03/06/98 

03/10/98 


5809-5811 


CFR  part(s) 


424 


413 


400.405,410.411.414 


6864-6869 
735&-7360 

7743 

8462-8465 

10732-10733 
10730-10731 
10641-10642 
10921-10927 
11147-11159 

11687-11688 


412.413 


441,489 


File  code* 


HCFA-1014- 
NC 


HCFA-1864-P 

HCFA-2005- 
NC 


HCFA-1808-F 


HCFA-1884- 
CN 


Regulation  title 


HCFA-2011-N 


416,  482,  485,  489 


400,409,410,411,412, 
413,424,440,485,488, 
489,  498. 


HCFA-1731-F 
HCFA-1037-N 

HCFA-3745-N 

HCFA-1897-N 

HCFA-1038-N 
HCFA-1152-F 
HCFA-1036-N 


HCFA-1103- 
GN 

BPD-878-CN 


HCFA-1013- 
NC 


End  of  com- 
ment period 


Medicare  Program;  Request  for 
Public  Comments  on  Implementa- 
tion of  the  Medicare+Choice  Pro- 
gram, arxj  Notice  of  Timeframes 
for  Submission  of  Applications  for 
Contracts. 
Medicare  Program;  Additional  Sup- 
plier Standards. 
Medicare  Program;  State  Allotments 
for  Payment  of  Medicare  Part  B 
Premiums  for  Qualifying  Individ- 
uals: Federal  Fiscal  Year  1998. 
Medicare  and  Medicaid  Programs; 
Salary  Equivalency  Guidelines  for 
Ptiysical  Therapy,  Respiratory 
Therapy,  Speech  Lar>guage  Pa- 
thology, and  Occupational  Ther- 
apy Services. 
Medicare  Program;  Revisions  to 
Payment  Policies  and  Adjust- 
ments to  the  Relative  Value  Units 
Under  the  Physician  Fee  Sched- 
ule, Other  Part  B  Payment  Poli- 
cies, and  Estat>lishment  of  the 
Clinical  Psychologist  Fee  Sched- 
ule for  Calendar  Year  T998;  Cor- 
rection. 
New  and  Pending  Derrxxistration 
Project  Proposals  Submitted  Pur- 
suant to  Section  1115(a)  of  the 
Social  Security  Act:  July,  August, 
September,  October,  and  Novenv 
ber  1997. 
Medicare    Program;    Payment    for 

Preadmission  Services. 
Medicare  Program;  Meeting  of  the 
Negotiated   Rulemaking   Commit- 
tee   on    the    Provider-Sponsored 
Organization  Solvency  Standards. 
Medicare  and  Medicaid  Programs; 
Hospital  Conditions  of  Participa- 
tion;   Provider    Agreements    and 
Supplier  Approval;   Extension  of 
Comment  Period. 
Medicare  Program;  Update  of  Anv 
bulatory  Surgical  Center  Payment 
Rates  Effective  for  Services  on  or 
After  October  1. 1997. 
Medicare  and  Medicaid  Programs; 
Surety    Bond    Requirements    for 
Home  Health  Agencies. 
Medicare  and  Medicaid  Programs; 
Surety    Bond    Requirements    for 
Home  Health  Agencies. 
Medicare   Program;   March   16-17, 
1998,  Meeting  of  the  Practicing 
Physicians  Advisory  Council. 
Medicare   Program;   HCFA   Market 
Research  for  Providers  and  Other 
Partners. 
Medicare  Program;  Changes  to  the 
Hospital     Inpatient     Prospective 
Payment  Systems  and  Fiscal  Year 
1998  Rates;  ConBctions. 
Medicare  and  MedicakJ  Programs; 
Announcement  of  Additional  Appli- 
cation From  Hospital  Requesting 
Waiver   for   Organ    Procurement 
Sen/ice  Area. 


02/19/98 


03/23/98 
03/27/98 


Effective 
date 


01/20/98 


01/20/98 
01/01/98 

04/01/98 


10/31/97 


03/03/98 
04/20/98 


02/04/98 


05/04/98 


05/11/98 


03/13/98 
02/13/98 

02/17/98 

10/01/97 

03/04/98 
03/04/98 
03/04/98 
03/04/98 
10/01/97 

03/10/98 
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ADDENDUM  IV.— REGULATION  DOCUMENTS  PUBUSHED  IN  THE  FEDERAL  REGISTER— Continued 


Put>lication 
date 


03/10/98  ... 


03/10/98  ... 


03/18/98 


03/20/98 


03/25/98 


03/31/98 


03/31/98 


FR  Vol.  63 
page 


11649 


11686-11687 


13260-13262 


1359Q-13608 


14506-14526 


15315 


15718-15738 


CFR  part(s) 


411.424,435.455 


400,421 


401,403,405,410,411, 
413.  447.  466.  473.  493. 


413 


413 


File  code* 


HCFA-1809-N 


HCFA-2021-N 


HCFA-3000-N 


HCFA-7020-P 


HCFA-1719-P 


HCFA-1808- 
CN 


HCFA-1905- 
FC 


Regulation  title 


Medeare  and  Medkakj  Programs; 
Physicians'  Referrals  to  Health 
Care  Entities  With  Which  They 
Have  Finarx^iai  Relationships;  ^- 
tension  of  Comment  Period. 

New  arxl  Pending  Demonstration 
Project  Proposals  Submitted  Pur- 
suant to  Section  11t5(a)  of  the 
Social  Security  Act  December 
1997  and  January  1998. 

Mednare  Programs;  Sohcitation  of 
Proposals  for  a  Demonstration 
Project  for  the  Use  of  Informatics, 
Telemedk:ir>e,  arxJ  Educatkyi  in 
the  Treatment  of  Diabetes  Mellitus 
in  the  Rural  arxJ  Inner-City  Medi- 
care Populatk>ns. 

MedKare  Program;  Medk:are  Integ- 
rity Program,  Intermediary  and 
Carrier  Functkxis,  and  Confik:t  of 
Interest  Requirements. 

Medicare  Program;  "Without  Fsujft" 
arx]  Waiver  of  Recovery  from  an 
Individual  as  it  Applies  to  Medi- 
care Overpayment  Liability. 

Medicare  arxJ  Mednakj  Programs; 
Salary  Equivalency  Gukleiines  for 
Physical  Therapy,  Respiratory 
Therapy,  Speech  Language  Pa- 
ttx)k>gy,  and  Occupatkjna!  Ther- 
apy Services;  Revised  Effective 
Date  and  Technical  Correctk>n. 

Mednare  Program;  Schedule  of  Per- 
Beneficiary  Limitatk>ns  on  Home 
Health  Agency  Costs  for  Cost  Re- 
porting Periods  Beginning  on  or 
After  October  1,  1997. 


Endof  com- 
ment period 


05/11/98 


04/17/98 


05/19/98 


05/26/98 


06/01/98 


Effective 
date 


03/10/98 


03/10/98 


03/10/98 


03/20/98 


03/25/98 


04/10/98 


10/01/98 


Categorization  of  Food  and  Drug 
Administration-Approved 
Investigational  Device  Exemptions 

Under  the  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  360c).  devices  fall  into 
one  of  three  classes.  Also,  under  the 
new  categorization  process  to  assist 
HCFA,  the  Food  and  Drug 
Administration  assigns  each  device  with 
a  Food  and  Drug  Administration- 
approved  investigational  device 
exemption  to  one  of  two  categories.  To 
obtain  more  information  about  the 
classes  or  categories,  please  refer  to  the 
Federal  Register  notice  published  on 
April  21, 1997  (62  FR  19328). 

The  following  information  presents 
the  device  number,  category  (in  this 
case.  A),  and  criterion  code. 
G970106    Al 


G970124 

Al 

G970252 

A2 

G970281 

A2 

G970311 

A2 

G980018 

A2 

G980G20 

Al 

G980025 

A2 

G980040 

A2 

The  following  information  presents 
the  device  number,  category  (in  this 
case,  B),  and  criterion  code. 

G970219  Bl 

G970230  84 

G970250  Bl 

G970264  Bl 

G970285  B2 

G970286  B4 

G970294  B4 

G970302  B4 

G970307  B2 

G970308  Bl 

G970310  B2 

G970316  B2 

G970317  B2 

G970321  B4 

G970322  B2 

Ggsoooi  B2 

G980002  B4 

G980003  B4 

G980006  B3 

G980007  B2 

G980009  B3 

G980010  B2 

G980014  B4 

Ggsoois  B2 

G980016  B4 


G98D019  Bl 

G98GG21  Bl 

G980O23  B2 

G980027  B3 

G980028  Bl 

G98002g  B4 

G980030  Bl 

G980031  B3 

Gg80034  B2 

G980036  B4 

G980037  B4 

Gg80038  B4 

Ggsoosg  B2 

G980041  Bl 

[FR  Doc.  98-24804  Filed  9-15-98:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Announcement  of  Technical 
Assistance  Wortcshops  for  Programs 
Administered  by  the  Division  of 
Disadvantaged  Assistance,  Bureau  of 
Health  Professions 

agency:  Health  Resources  and  Services 
Admimstration. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  technical  assistance 
workshops  will  be  held  for  new  and 
renewal  applicants  for  fiscal  year  (FY) 
1999  competitive  grant  cycle  for  the 
Health  Careers  Opportunity  Programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Disadvantaged  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  Room  8A-09,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  (301)  443-2100. 
SUPPLEMENTARY  INFORMATION:  The 
Division  of  Disadvantaged  Assistance 
will  be  conducting  application 
preparation  technical  assistance 
workshops  for  new  and  renewal 
applicants  for  the  FY  1999  competitive 
grant  cycles  for  the  Health  Careers 
Opportimity  Program. 

The  workshops  are  scheduled  as 
follows: 
Crystal  City  Marriott,  Arlington,  VA. 

(800)  288-9290  (Registration  Cut  off 

Date  September  21, 1998) — October 

13-14 
Embassy  Suites  Hotel  Atlanta  Airport, 

Atlanta,  GA.  (401)  767-1988 

(Registration  Cut  off  Date  October  5, 

1998)— October  19-20 
Hyatt  Regency  O'Hare,  Chicago,  IL. 

(800)  233-1234  (Registration  Cut  off 

Date  September  25, 1998) — October 

19-20 
Hobby  Airport  Hilton,  Houston,  TX. 

(713)  645-3000  (Registration  Cut  off 

Date  September  30, 1998) — October 

22-23 
Embassy  Suites  Airport,  Los  Angeles, 

CA.  (310)  215-1000  (Registration  Cut 

off  Date  September  25, 1998)— 

October  22-23 

The  program  will  commence  at  8:30 
a.m.  each  day.  Attendees  must  make 
their  own  hotel  reservations.  When 
making  reservations,  please  reference 
the  "Health  Careers  Opportunity 

Program  Technical  Assistance 
Workshop."  Expenses  incurred  by 
attendees  will  not  be  supported  by  the 
Federal  Government. 


Participation  in  the  technical 
assistance  meetings  does  not  assure 
approval  and  funding  of  applications 
submitted  for  competitive  review. 

Dated:  September  10, 1998. 
Jane  M.  HarrissB, 

Director,  Division  of  Policy  Review  and 
Coordination. 

(PR  Doa  98-24797  Filed  9-15-98;  8:45  am] 
MLLMQ  CODE  416»-1S-I> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildiffe  Service 

Endangered  Species  Permit 
Applications 

agency:  Fish  and  Wildlife  Service,  DOI. 
ACTION:  Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10  (a)(1)(A)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  USC  1531 
et  seq.). 
Permit  No.  844857 

Applicant:  R.B.  Riggan  and  Associates,  Lisa 
Seneca,  San  Diego,  California. 

The  apphcant  requests  a  permit  to 
take  (harass  by  survey)  the  Delhi  Sands 
flower-loving  fly  [Rhaphiomides 
terminatus  abdominalis)  in  conjunction 
with  surveys  in  Riverside  and  San 
Bernardino  Counties,  California,  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.  780195-4 

Applicant:  R.B.  Riggan  and  Associates,  Royce 
B.  Riggan,  Jr.,  San  Diego,  California. 

The  applicant  requests  a  amendment 
to  his  permit  to  take  (harass  by  survey) 
the  Delhi  Sands  flower-loving  fly 
[Rhaphiomides  terminatus  abdominalis) 
in  conjimction  with  surveys  in 
Riverside  and  San  Bernardino  Counties, 
California,  for  the  piupose  of  enhancing 
its  survival. 
Permit  No.  002243-4 
Applicant:  Bighorn  Institute,  Palm  Desert, 

California. 

The  applicant  requests  a  permit  to 
take  (capture,  collect  biological  samples, 
and  hcirass  by  radio-collaring)  the 
Peninsular  bighorn  sheep  [Ovis 
canadensis  cremnobates)  in  conjunction 
with  life  history,  captive  propagation 
and  population  augmentation,  and 
ecological  research  in  Riverside  and  San 
Diego  Counties,  California,  for  the 
purpose  of  enhancing  its  survival. 
Permit  No.  827494 
Applicant:  Rick  Riefner,  Tustin,  California. 


The  applicant  requests  an  amendment 
to  his  permit  to  take  (collect)  the 
Riverside  fairy  shrimp  [Streptocephalus 
wootoni)  in  conjunction  with  the 
collection  of  vernal  pool  algae  in 
Riverside  County,  California,  for  the 
purpose  of  enhancing  its  survival. 
DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  October  16. 1998. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Division  of  Consultation  and 
Conservation  Planning,  Ecological 
Services.  Fish  and  Wildlife  Service.  911 
N.E.  11th  Avenue.  Portland.  Oregon 
97232-4181;  Fax:  (503)  231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated:  September  9, 1998. 
Thomas  J.  Dwjrer, 

Acting  Regional  Director.  Region  1.  Portland, 
Oregon. 
[FR  Doc.  98-24782  Filed  9-15-98;  8:45  am] 

BILUNG  COOE  43ia-«S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Consideration  of  Alternative  Methods 
of  Funding  National  Fish  and  Wildlife 
Conservation  Projects  Through  the 
Federal  Aid  in  Sport  Fish  Restoration 
and  Federal  Aid  in  Wildlife  Restoration 
Programs 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

summary:  The  Service  is  inviting 
comments  from  the  public  on  different 
methods  of  funding  important  fish  and 
wildlife  conservation  projects  through 
the  Federal  Aid  in  Wildlife  Restoration 
and  Federal  Aid  in  Sport  Fish 
Restoration  programs  to  replace  the 
existing  procedures.  Existing  grants. 
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projects  approved  for  funding  in  Fiscal 

Year  1998,  and  projects  presently  being 

considered  for  fimding  in  Fiscal  Year 

1999  will  not  be  affected  by  this  notice. 

DATES:  Comments  due  November  16,    . 

1998. 

ADDRESSES:  U.S.  Fish  and  Wildlife 

Service,  Division  of  Federal  Aid,  MS 

140  ARLSQ,  4401  North  Fairfax  Drive, 

Arlington,  Virginia,  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Tom  Taylor,  Division  of  Federal 

Aid,  U.S.  Fish  and  Wildlife  Service; 

(703)  358-2156. 

SUPPLEMENTARY  INFORMATION: 

What  Are  These  Grants? 

The  Federal  Aid  in  Wildlife 
Restoration  and  Federal  Aid  in  Sport 
Fish  Restoration  Acts  authorize  the 
Service  to  use  up  to  8  percent  of  the 
receipts  accruing  to  the  Wildlife 
Restoration  fund  and  up  to  6  percent  of 
the  Sport  Fish  Restoration  fund  for 
administering  the  programs.  The 
remaining  funds  are  apportioned  to 
State  fish  and  wildlife  agencies  for  fish 
and  wildlife  restoration  and 
management  projects.  Some  of  the 
money  deducted  for  administration  has 
been  used  at  the  Service's  discretion  for 
grants  to  fund  important  national  fish 
and  wildhfe  projects  within  the  scope  of 
the  Acts  that  provide  collective  benefits 
for  a  majority  of  the  States.  This  year  $2 
million  is  available  for  fisheries  projects 
and  $2  million  is  available  for  wildlife 
projects. 

Why  Are  You  Considering  Alternatives? 

The  Service  believes  the  present 
program  needs  to  be  eliminated  or 
improved  because  it  is  too  time 
constiming  and  inefficient  to  administer 
given  the  size  of  the  program  compared 
to  the  larger  and  more  important 
statutory  State  grant  program.  This  State 
grant  program  provides  over  $425 
million  each  year  for  fish  and  wildlife 
restoration  and  management  projects 
and  needs  more  attention  to  policy 
development  and  coordination.  In 
addition,  different  expectations  and 
competition  among  applicants  detract 
&t)m  harmonious  partnerships  among 
the  Service,  the  States,  and  National 
conservation  organizations. 

Who  May  Apply  for  These  Grants? 

States,  local  governments,  and 
charitable  and  educational  institutions 
are  eligible  to  apply  for  grants.  Federal 
agencies  may  not  receive  grants,  but 
may  receive  funding  by  transfers  of 
funds  through  cooperative  agreements. 

How  Can  I  Apply  for  a  Grant? 

Aimually.  we  publish  a  notice  in  the 
Federal  Register  announcing 


procedures  for  submitting  project 
proposals,  deadlines,  and  the  amoimt  of 
money  available  for  Sport  Fish  and 
Wildlife  Restoration  projects.  The  last 
procedures  were  published  on  April  10, 
1998.  Copies  of  the  procedures  are 
available  from  the  Siervice  at  the  address 
shown  on  this  notice. 

How  Were  Administrative  Grants 
Managed  in  the  Past? 

We  have  followed  procediues 
outiined  below: 

a.  The  Grants-in-Aid  Committee 
(GLAC)  of  the  International  Association 
of  Fish  and  WildHfe  Agencies  (lAFWA) 
provided  us  with  a  list  of  focus  areas. 
The  LAFWA  is  a  national  nonprofit 
organization  representing  the  State  fish 
and  wildlife  agencies  who  are  the 
statutory  recipients  of  the  programs. 
Focus  areas  are  types  of  priority  projects 
on  which  States  want  to  use  grant  funds. 

b.  We  publish  the  procedures  for 
applying  for  grants,  eligibility  criteria, 
focus  areas,  and  due  dates  in  the 
Federal  Register  about  April. 

c.  AppUcants  must  send  an 
application  to  us  by  the  due  date  which 
is  usually  in  May  or  June. 

d.  We  review  all  project  proposals  to 
determine  if  they  are  eligible  for 
funding.  Proposals  that  do  not  meet  the 
standards  published  in  the 
annoim>cement  are  judged  ineligible. 
Proposals  that  do  meet  the  criteria  are 
sent  to  the  State  members  of  the  GLAC 
for  ranking.  We  send  letters  to  each 
applicant  informing  them  whether  their 
proposal  was  found  eligible  or 
ineligible. 

e.  The  State  members  of  the  GIAC  rate 
each  proposal  as  high,  mediiun,  low,  or 
do  not  fund.  Their  rankings  are  sent  to 
us  for  compilation  by  the  end  of  August. 

f.  We  convert  the  rankings  to  a 
numerical  score  0  to  3,  calculate  the 
average  score  for  each  proposal,  and  list 
the  proposals  in  descending  order  of 
their  average^. 

g.  The  International  Association  of 
Fish  and  Wildlife  Agencies,  based  on 
recommendations  of  the  GLAC, 
recommends  to  us  the  projects  that  best 
address  State  needs  and  that  should  be 
funded. 

h.  The  Service  Director  reviews  the 
recommendations  of  the  lAFWA  and 
makes  a  final  decision  on  which  grants 
to  fund. 

i.  We  negotiate  final  terms  of  the  grant 
agreement  £uid  award  the  grant  to  the 
successful  applicants. 

What  Alternatives  to  the  Present 
Process  Are  You  Considering? 

Alternative  1.  No  Program 

a.  There  will  be  no  national 
administrative  grants  program. 


b.  Funds  traditionally  available  for 
this  purpose  ($2  million  each  for  Sport 
Fish  Restoration  and  the  Wildlife 
Restoration  Programs  for  Fiscal  Years 
1999)  will  be  apportioned  to  the  States. 

c.  States  may  cooperate  among 
themselves  on  a  regional  or  national 
level  to  fund  projects  of  common 
interest  using  funds  apportioned  to 
individual  State. 

Alternative  2.  Enhanced  Existing 
Program  With  Federal  Register  Notice 

a.  lAFWA  technical  committees  will 
identify  specific  national  fish  and 
wildlife  conservation  needs  with  all 
committee  members  having  voting 
privileges. 

b.  National  conservation  needs 
developed  by  the  LAFWA  technical 
committees  will  be  reviewed  and 
prioritized  by  the  GLAC  and 
recommended  to  the  LAFWA  business 
meeting  for  approval. 

c.  Tlie  approved  list  of  needs  will 
then  be  forwarded  to  the  Service 
Division  of  Federal  Aid  that  will 
publish  a  Federal  Register  notice 
soliciting  proposals  to  address  specific 
national  fish  and  wildlife  conservation 
needs. 

d.  Proposals  received  by  the  Service 
will  be  fonvarded  to  the  lAFWA  that 
will  distribute  them  to  the  appropriate 
technical  committees  (again,  all 
committee  members  having  voting 
privileges)  for  review  of  eligibility  and 
the  selection  of  projects  to  be  forwarded 
to  the  GLAC  for  ranking. 

e.  State  members  of  me  GIAC  will 
rank  all  proposals,  select  those 
recommended  for  fundng,  and  forward 
their  recommendations  to  the  LAFWA 
business  meeting  for  approval. 

f.  Proposals  approved  by  the  LAFWA 
will  be  submitted  to  the  Service  Director 
for  final  approval. 

g.  The  Service  Division  of  Federal 
Aid,  will  award  and  admiiuster  grants 
and  cooperative  agreements  for 
approved  projects. 

Alternative  3.  Enhance  Existing 
Program  Without  Federal  Notice 

a.  LAFWA  technical  committees  will 
identify  specific  national  fish  and 
wildlife  conservation  needs  with  all 
Committee  members  having  voting 
privileges.  We  will  advance  funds  to  the 
lAFWA  to  cover  costs  of  administration 
for  this  and  other  steps  of  the  process. 

b.  National  fish  and  wildlife 
conservation  needs  developed  by  the 
lAFWA  technical  committees  will  be 
reviewed  and  prioritized  by  GLAC  and 
reconunended  to  the  LAFWA  business 
meeting  for  approval. 

c.  The  LAFWA  will  then  directly 
solicit  proposals  addressing  the       
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approved  list  of  needs.  Proposals 
received  will  be  forwarded  by  the 
lAFWA  to  the  appropriate  technical 
committees  (again,  all  committee 
members  having  voting  privileges)  for 
review  of  eligibility  and  the  selection  of 
projects  to  be  returned  to  the  GIAC  for 
ranking. 

d.  State  members  of  the  GIAC  will 
rank  all  proposals,  select  those 
recommended  for  funding,  and  forward 
their  recommendations  to  the  lAFWA 
business  meeting  for  approval. 

e.  Proposals  approved  by  the  LAFWA 
will  be  submitted  to  the  Service  Director 
for  final  approval. 

f.  The  Service  Division  of  Federal  Aid, 
will  award  and  administer  grants  and 
cooperative  agreements  for  approved 
projects. 

Alternative  4.  Comprehensive  Project 
Grant 

a.  lAFWA  technical  committees  will 
identify  specific  national  fish  and 
wildlife  conservation  needs  with  all 
committee  members  having  voting 
privileges. 

b.  National  conservation  needs 
developed  by  the  lAFWA  technical 
committees  will  be  reviewed  and 
prioritized  by  the  GIAC  and 
recommended  to  the  LAFWA  business 
meeting  for  approval. 

c.  The  lAFWA  will  then  directly 
solicit  proposals  addressing  the 
approved  list  of  needs. 

d.  Proposals  received  will  be 
forwarded  by  the  LAFWA  to  the 
appropriate  LAFWA  technical 
committees  (again,  all  committee 
members  having  voting  privileges)  for 
review  of  eligibility  and  the  selection  of 
projects  to  be  returned  to  the  GLAC  for 
ranking. 

e.  State  members  of  the  GLAC  will 
rank  all  proposals,  select  those 
recommended  for  funding,  and  forward 
their  recommendations  to  the  LAFWA 
business  meeting  for  approval. 

f.  The  LAFWA  will  submit  to  the 
Service  a  single  annual  grant  proposal 
that  identifies  the  approved  specific 
projects  to  be  funded  for  both  the  Sport 
Fish  Restoration  and  the  WildUfe 
Restoration  Programs. 

g.  Upon  Service  approval  of  the  grant 
proposals,  the  LAFWA  will  administer 
funding  for  approved  projects.  The 
Service  will  advance  funds  to  the  GLAC 
to  implement  the  grant  proposal  and 
cover  costs  of  administration. 

h.  LAFWA  will  submit  to  the  Service 
performance  reports  and  financial  status 
reports  detailing  expenditures 
associated  with  the  individual  projects 
funded  by  the  comprehensive  grants. 


Alternative  5.  Comprehensive  Grant  To 
Fund  National  Fish  and  Wildlife  Needs 

a.  lAFWA  technical  conunittees  will 
identify  specific  national  fish  and 
wildlife  conservation  needs  with  all 
committee  members  having  voting 
privileges. 

b.  National  fish  and  wildlife 
conservation  needs  developed  by  the 
LAFWA  technical  committees  will  be 
reviewed  and  prioritized  by  the  GIAC 
and  recommended  to  the  LAFWA 
business  meeting  for  approval. 

c.  The  LAFWA  will  submit  to  the 
Service  a  single  annual  grant  proposal 
that  lists  specific  national  fish  and 
wildlife  conservation  needs  for  both  the 
Sport  Fish  Restoration  and  Wildlife 
Restoration  Programs. 

d.  Upon  Service  approval  of  the  grant 
proposal,  the  LAFWA  will  directly 
sohcit  proposals  to  address  the  national 
fish  and  wildHfe  conservation  needs 
identified  in  the  grant. 

e.  Funds  will  be  advanced  to  the 
LAFWA  to  implement  the  grant  proposal 
and  cover  costs  of  administration. 

f.  LAFWA  will  submit  to  the  Service 
performance  reports  and  financial  status 
reports  detailing  expenditures 
associated  with  the  comprehensive 
grant. 

Will  You  Consider  Other  Alternatives 
and  Ideas? 

Yes,  we  are  interested  in  any  thoughts 
or  suggestions  you  have  on  improving 
the  existing  process. 

Dated:  September  10, 1998. 
Jamie  Rappaport  Clark, 
Director. 
[PR  Doc.  98-24803  Filed  9-15-98;  8:45  am] 

BILUNG  CODE  4310-6S-M 


DEPARTMEtfT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-962-1410-00-P] 

Notice  for  Publication,  AA-9238,  AA- 
9244,  AA-9247,  AA-9250,  and  AA- 
10422;  Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulations  43  CFR  2650.7(d),  notice  is 
hereby  given  that  decisions  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971, 
(ANCSA),  43  U.S.C.  1601, 1613(h)(1), 
will  be  issued  to  the  Calista  Corporation 
for  five  sites  aggregating  approximately 
56  acres.  The  lands  involved  are  in  the 
vicinity  of  Nimivsik  Island,  Alaska,  as 
follows: 

Seward  Meridian,  Alaska 

T.  1  N.,  R.  99  W. 


T.  3  S..  R.  95  W. 
T.  1  S:,  R  95  W. 
T.  1  S.,  R.  100  W. 
T.  2  S..  R  95  W. 

/i  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decisions  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  die 
decisions,  shall  have  vmtil  October  16, 
1998  to  file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Sherri  D.  Belenski, 

Land  Law  Examiner,  ANCSA  Team.  Branch 
of  962  Adjudication. 

IFR  Doc.  98-24795  Filed  9-15-98;  8:45  ami 
BILLING  CODE  4310-JA-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.No.337-TA-411] 

Certain  Organic  Photoconductor 
Drums  and  Products  Containing  Same; 
Notice  of  Commission  Determination 
Not  To  Review  Two  Initial 
Determinations  Terminating  the 
Investigation  as  to  Four  Respondents 
on  the  Basis  That  Complainant  Has 
Withdrawn  Its  Allegations  of 
Infringement  Against  Those 
Respondents 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  initial  determinations 
(IDs)  (Orders  Nos.  6  and  7)  in  the  above- 
captioned  investigation  terminating  the 
investigation  as  to  four  respondents  on 
the  basis  of  a  withdrawal  of  the 
allegations  made  in  the  complaint 
against  the  subject  respondents. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 


^   mm^     r  «*r- 
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Commission,  telephone  202-205-3104. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  Hearing-impaired 
persons  are  advised  that  information  on 
the  matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLBIENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  June  4, 1998,  based  on  a  complaint 
filed  by  Mitsubishi  Chemical 
Corporation  of  Japan  and  Mitsubishi 
Chemical  America,  Inc.,  of  White  Plains 
New  York  (collectively,  Mitsubishi). 
The  complaint  alleged  violations  of 
section  337  based  on  the  importation 
into  the  United  States,  the  sale  for 
importation,  and  the  sale  within  the 
United  States  after  importation  of 
certain  organic  photoconductor  drums 
and  products  containing  same,  by 
reason  of  infiingement  of  two  U.S. 
patents  held  by  Mitsubishi. 

On  July  14, 1998,  Mitsubishi  and 
respondent  Sinonar  Corporation  filed  a 
joint  motion  under  Commission  rule 
210.21(a)  to  terminate  the  investigation 
as  to  Sinonar  based  on  Mitsubishi's 
withdrawal  of  the  allegations  in  its 
complaint  as  to  Sinonar.  Upon 
examining  documents  and  information 
provided  by  Sinonar,  Mitsubishi 
concluded  that  Sinonar  did  not  infringe 
its  patents.  On  July  20, 1998,  Mitsubishi 
and  respondents  Fuji  Denki,  Fuji 
Electric  Co.,  Ltd,  and  U.S.  Fuji  Electric 
Inc.  (collectively,  Fuji)  filed  a  similar 
joint  motion  to  terminate  the 
investigation  as  to  the  Fuji  respondents. 
Upon  examining  documents  and 
"  information  provided  by  Fuji, 
Mitsubishi  concluded  that  Fuji  did  not 
infiinge  the  asserted  patents.  The 
Commission  investigative  attorney  did 
not  oppose  either  motion. 

On  August  21, 1998,  The  ALJ  issued 
an  ID  (Order  No.  6)  granting  the  joint 
motion  to  terminate  the  investigation  as 
to  Sinonar.  On  the  same  date,  he  issued 
an  ID  (Order  No.  7)  terminating  the 
investigation  as  to  Fuji.  No  petitions  for 
review  were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
ofl930, 19  U.S.C.  §  1337,  and 
Commission  rule  210.42, 19  CFR 
§210.42. 


49609 


Copies  of  the  public  version  of  the 
ALJ's  ID,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  S.W.,  Washington,  D.C.  20436, 
telephone  202-205-2000. 

By  order  of  the  Commission. 

Issued:  September  10, 1998. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  98-24821  Filed  9-15-98;  8:45  am) 

BILUNQ  CODE  TOZMtt-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-408] 

Certain  Recombinantiy  Produced 
Hepatitis  B  Vaccines  and  Products 
Containing  Same;  Notice  of 
Commission  Determination  Not  To 
Review  an  Initial  Determination 
Terminating  the  Investigation  on  the 
Basis  of  a  Settiement  Agreen>ent 

AGENCY:  U.S.  International  Trade 

Commission.  

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  initial  determination  (ID) 
(Order  No.  7)  in  the  above-captioned 
investigation  terminating  the 
investigation  on  the  basis  of  a  settlement 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3104. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  Hearing-impaired 
persons  are  advised  that  information  on 
the  matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPI.EMENTARY  INFORMATION:  This 

patent-based  section  337  investigation 
was  instituted  by  the  Commission  on 


May  IT,  1998,  on  behalf  of  complainant 
Chiron  Corporation  (Chiron)  of 
Emeryville,  California.  63  FR  25869. 
The  complaint  alleged  violations  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  and  the  sale 
within  the  United  States  after 
importation  of  certain  recombinantiy 
produced  hepatitis  B  vaccines  that 
allegedly  are  covered  by  claims  4,  5,  7, 
or  8  of  U.S.  Letters  Patent  Re  35,749. 
The  notice  of  investigation  named 
SmithKline  Beecham  Biologicals,  S.A. 
of  Belgium  and  SmithKline  Beecham 
Corporation  of  Philadelphia, 
Pennsylvania  (collectively.  "SKB")  as 
respondents. 

On  August  7, 1998,  complainant  and 
respondents  to  the  investigation  filed  a 
joint  motion  to  terminate  die 
investigation  as  to  all  issues  based  upon 
a  settlement  agreement,  which  was 
supported  by  the  Commission 
investigative  attorney.  On  August  18, 
1998,  the  presiding  ALJ  granted  the  joint 
motion  and  issued  an  ID  (Order  No.  7) 
terminating  the  investigation  on  the 
basis  of  the  settlement  agreement.  The 
ALJ  found  no  indication  that 
termination  of  the  investigation  would 
have  an  adverse  impact  on  the  public 
interest  and  that  termination  based  on 
settlement  is  generally  in  the  public 
-interest.  No  petitions  for  review  were 
filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and 
Commission  rule  210.42, 19  CFR 210.42. 

Copies  of  the  public  version  of  the 
ALJ's  ID,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation,  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,,  500  E 
Street  S.W.,  Washington,  D.C.  20436, 
telephone  202-205-2000. 

By  order  of  the  Commission. 

Issued:  September  10, 1998. 
Donna  R.  Koefanke, 
Secretary. 
IFR  Doc.  98-24822  Filed  9-15-98;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-373  (Final)  and 
731 -TA-7e9-775  (Final)] 

Stainless  Steel  Wire  Rod  ^  From 
Germany,  Italy,  Japan,  Korea,  Spain, 
Sweden,  and  Taiwan 

Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,'  pursuant  to  section  705(b) 
of  the  Tariff  Act  of  1930  (the  Act)  (19 
U.S.C.  167ld(b)).  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  from  Italy  of  stainless 
steel  wire  rod,  provided  for  in 
subheading  7221.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be 
subsidized  by  the  Government  of  Italy 
and  the  European  Union. 

Also,  the  Commission  determines,* 
pursuant  to  section  735(b)  of  the  Act  (19 
U.S.C.  1673d(b)),  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  from  Italy,  Japan, 
Korea,  Spain,  Sweden,  and  Taiwan  of 
stainless  steel  wire  rod  that  have  been 


'  For  purposes  of  these  investigations,  stainless 
steel  wire  rod  is  defined  as  stainless  steel  products 
that  are  hot-rolled  or  hot-rolled  annealed  and/or 
descaled  rounds,  squares,  octagons,  hexagons,  or 
other  shapes,  in  coils,  that  may  also  be  coated  with 
a  lubricant  containing  copper,  lime  or  oxalate.  ^ 
Stainless  steel  wire  rod  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or  less  of  carbon  , 
and  10.5  percent  or  more  of  chromium,  with  or 
without  other  elements.  Stainless  steel  wire  rod  is 
manufactured  only  by  hot-rolling  or  hot-rolling, 
annealing,  and/or  pickling  and/or  descaling,  is 
normally  sold  in  coiled  form,  and  is  of  solid  cross 
section.  Most  stainless  steel  wire  rod  sold  in  the 
United  States  is  round  in  cross-sectional  shape, 
annealed  and  pickled,  and  later  cold-flnished  into 
stainless  steel  wire  or  small-dianieter  bar.  The  most 
common  size  for  stainless  steel  wire  rod  is  S.S 
millimeters  (0.217  inch)  in  diameter,  which 
represents  the  smallest  size  that  normally  is 
produced  on  a  rolling  mill  and  is  the  size  that  most 
wire-drawing  machines  are  set  up  to  draw.  The 
range  of  stainless  steel  wire  rod  sizes  normally  sold 
in  the  United  States  is  between  0.20  inch  and  1.312 
inches  in  diameter.  Stainless  steel  wire  rod  grades 
SF20T  and  K-M35FL  are  excluded  from  the  scope 
of  these  investigations;  additionally,  grades  Kanthal 
A-1,  Kanthal  AF.  Kanthal  A,  Kanthal  D.  Kanthal 
DT,  Alkrothal  14,  Alkrothal  720,  and  Nikrothal  40 
are  excluded  from  the  investigation  concerning 
Sweden.  Stainless  steel  wire  rod  is  provided  for  in 
subheading  7221.00.00  of  the  Harmonized  Tariff 
Schedule  (HTS)  with  a  1998  column  1-general  tariff 
rate  of  2.8  percent  ad  valorem,  applicable  to 
products  of  ech  of  the  subject  countries. 

'The  record  is  defined  in  sec.  207.2(f)  of  the 
Conunission's  Rules  of  Practice  and  Procedure  (19 
CFR§  207.2(f)). 

>  Commissioners  Carol  T.  Crawford  and  Thelma 
J.  Askey  dissenting  and  Commissioner  Jennifer  A. 
Hillman  not  participating. 

••Commissioners  CArol  T.  Crawford  and  Thelma 
).  Askey  dissenting  and  Commissioner  Jennifer  A. 
Hillman  not  participating. 


found  by  the  Department  of  Commerce 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV). 

Further,  the  Commission  determines, 
pursuant  to  sections  735(b)  and  771(24) 
of  the  Act  (in  U.S.C.  I673d(b)  and 
1677(24)),  that  an  industry  in  the  United 
States  is  not  threatened  with  material 
injury  by  reason  of  imports  from 
Germany  of  stainless  steel  wire  rod  that 
have  been  found  by  the  Department  of 

Commerce  to  be  sold  in  the  United 
States  at  LTFV.5678 

Background 

The  Commission  instituted  these 
investigations  effective  July  30, 1997, 
following  receipt  of  a  petition  filed  with 
the  Commission  and  the  Department  of 
Commerce  by  counsel  on  behalf  of  AL 
Tech  Specialty  Steel  Corp.,  Dimkirk, 
NY;  Carpenter  Technology  Corp., 
Reading,  PA;  Republic  Engineered 
Steels,  Inc..  Massillon,  OH;  Talley 
Metals  Technology,  Inc.,  Hartsville.  SC; 
and  the  United  Steelworkers  of 
America,  AFL-CIO/CLC.  The  final 
phase  of  the  investigations  was 
scheduled  by  the  Commission  following 
notification  of  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  stainless  steel 
wire  rod  from  Italy  were  being 
subsidized  within  the  meaning  of 
section  703(b)  of  the  Act  (19  U.S.C. 
167lb{b))  and  imports  of  stainless  steel 
wire  rod  fi-om  Germany,  Italy,  Japan, 
Korea,  Spain,  Sweden,  and  Taiwan  were 
being  sold  at  LTFV  within  the  meaning 
,  of  section  733(b)  of  the  Act  (19  U.S.C. 
1673b(b)).  Notice  of  the  scheduling  of 
the  Commission's  investigations  and  of 
a  public  hearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington.  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  March  23, 1998  (63 
FR  13872).  The  hearing  was  held  in 
Washington,  DC,  on  July  22. 1998,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 


'  Pursuant  to  19  U.S.C.  §  1677(24)(A)(i)  and  (iv), 
the  Conunission  also  finds  that  subject  imports  from 
Germany  account  for  less  than  3  percent  of  the 
volume  of  all  such  merchandise  imported  into  the 
United  States  in  the  most  recent  12-month  period 
preceding  the  filing  of  the  petition,  but 
(Commissioner  Carol  T.  Crawford  dissenting)  that 
there  is  a  potential  that  such  imports  from  Germany 
will  imminetly  account  for  mroe  than  3  percent  of 
total  import  volume  of  all  such  merchandise. 

»  Commissioner  Carol  T.  Crawford  finds  sul^ect 
imports  from  Germany  to  be  negligible. 

'  Chairman  Lynn  M.  Bragg  finds  a  threat  of 
material  injury  by  reason  of  subject  German 
imports. 

"Commissioner  Jennifer  A.  Hillman  not 
participating. 


The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
September  8, 1998.  The  views  of  the 
Commission  are  contained  in  USITC_^ 
Publication  3126  (September  1998), 
entitled  Stainless  Steel  Wire  Rod  From 
Germany,  Italy,  Japan,  Korea,  Spain. 
Sweden,  and  Taiwan:  Investigations 
Nos.  701-TA-373  (Final)  and  731-TA- 
769-775  (Final). 

By  order  of  the  Commission. 

Issued:  Septemt)er  10, 1998. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  98-24823  Filed  9-15-98:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  98-43; 
Exemption  AppHcation  No.  D-10547,  et  al.] 

Grant  of  Individual  Exemptions; 
Individual  Retirement  Accounts  (the 
IRAs)  for  Marcia  A.  Hendrichsen,  Lanry 
L.  Hendrichsen,  Lawrence  D. 
Hendrichsen,  Located  in  Buriington, 
lA;  William  H.  Napier,  George  Rashid, 
Jr.,  Jake  E.  Rashid,  Carl  A.  Saunders, 
and  John  C.  Schuktt,  Located  in  Fort 
Madison.  lA  (Collectively,  the 
Participants),  et  aL 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  Tlie 
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applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836. 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are' 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Individual  Retirement  Accounts  (the 
IRAs)  for  Marcia  A.  Hendrichsen,  Larry 
L.  Hendrichsen,  Lawrence  D. 
Hendrichsen,  Located  in  Burlington, 
Iowa;  William  H.  Napier,  George 
Rashid,  Jr.,  Jake  E.  Rashid.  Carl  A. 
Saunders,  and  John  C.  Schuldt,  Located 
in  Fort  Madison,  Iowa  (Collectively,  the 
Participants) 

(Prohibited  Transaction  Exemption  98-43; 
Exemption  Application  Number  I>-10547] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  cash  sale  (the  Sale)  of  certain 
membership  imits  (the  Units)  in  the 
Catfish  Bend  Casinos,  L.C.,  by  the  IRAs ' 
to  the  Participants,  disquaUfied  persons 
with  respect  to  the  IRAs,  provided  that 
the  following  conditions  are  met: 

(a)  The  Sale  of  the  Units  by  each  IRA 
is  a  one-time  transaction  for  cash; 

(b)  The  terms  and  conditions  of  each 
Sale  are  at  least  as  favorable  to  each  IRA 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 


(c)  Each  IRA  receives  the  fair  market 
value  of  the  Units  at  the  time  of  each 
Sale;  and 

(d)  Each  IRA  is  not  required  to  pay 
any  commissions,  costs  or  other 
expenses  in  connection  with  each  Sale. 

For  a  more  complete  statement  of  the 
facts  and  circiunstances  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of  the 
proposed  exemption  pubUshed  on 
Thursday,  August  6. 1998  at  63  FR 
42076. 

For  Further  Information  Contact:  Mr. 
James  Scott  Frazier  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  niunber). 

R  &  J  Hofifaiann,  Inc.  Profit  Sharing 
Plan  (the  Plan)  Located  in  Fremont, 
California 

(Prohibited  Transaction  Exemption  98-44; 
Exemption  Application  No.  D-10572] 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (1)  the  loan  (the  Loan)  of  $53,240  by 
the  Plan  to  R  &  J  Hoffinann,  Inc.  (the 
Employer),  a  disqualified  person  writh 
respect  to  the  Plan;  and  (2)  the  personal 
guarantee  of  the  Loan  by  Richard  and 
Angela  Hoffrnann  (the  Hoffrnaims), 
provided  the  following  conditions  are 
satisfied:  (a)  the  terms  of  the  Loan  are 
at  least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party;  (b) 
the  Loan  does  not  exceed  25%  of  the 
assets  of  the  Plan;  (c)  the  Loan  is 
secured  by  a  second-mortgage  on  certain 
real  property  (the  Property)  which  has 
been  appraised  by  a  quaUfied 
independent  appraiser  to  have  a  fair 
market  v£due  not  less  than  150%  of  the 
amoimt  of  the  Loan  plus  the  balance  of 
the  first  mortgage  which  it  secures;  (d) 
the  Hoffmanns  have  also  personally 
guaranteed  the  Loan;  (e)  in  the  event 
that  the  fair  market  value  of  the  Property 
is  no  longer  adequate  to  seciue  all 
outstanding  loans,  additional  property 
will  be  pledged  to  the  Plan  to  secure  the 
Loan  at  an  amoimt  equal  to  at  least 
150%  of  the  outstancbng  principal 
balance  of  all  loans  secured  by  the 
Property;  and  (0  the  Hoffmanns  are  the 
only  Plan  participants  to  be  affected  by 
theLoan.2 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 


■  Because  each  IRA  has  onl)r  one  participant, 
there  is  no  jurisdiction  under  29  CFR  §  2S10.3-3(b). 
However,  there  is  jurisdiction  under  Title  n  of  the 
Act  pursuant  to  section  4975  of  the  Code. 


^  Since  the  Hofbnanns  are  the  sole  owner  of  the 
Employer  and  the  only  participtants  in  the  Plan, 
there  is  no  jurisdiction  under  Title  I  of  the  Act 
pursuant  to  29  CFR  2S10.3-3(b).  However,  there  is 
jurisdiction  under  Title  n  of  the  Act  pursuant  to 
section  4975  of  the  Code. 


Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July 
20, 1998.  at  63  FR  38859. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toIl-fi«e  nimiber.) 

Kilpatrick  Investment  Company 
Employee's  Pension  Plan  (the  Plan); 
Located  in  Oklahoma  City,  Oklahoma 

(Prohibited  Transaction  Exemption  9&-45; 
Application  No.:  D-10607J 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  past  sale  (the  Sale) 
of  improved  real  property  (the  Property) 
by  the  Plan  to  the  Kilpatrick  Investment 
Company  (the  Company),  a  party  in 
interest  with  respect  to  the  Plan 
provided  the  following  conditions  were 
met  at  the  time  of  the  Sale:  (1)  the  terms 
of  the  Sale  were  at  least  as  favorable  as 
those  the  Plan  could  have  obtained  in 
an  arm's  length  transaction  with  an 
imrelated  party;  (2)  the  fair  market  value 
of  the  Property  was  determined  by  an 
independent  and  quaUfied  real  estate 
appraiser,  (3)  the  Sale  price  was  equal 
to  the  greater  of:  (a)  the  fair  market  value 
of  the  Property  at  the  time  of  the  Sale, 
or  (b)  $134,600  (which  represents  the 
price  the  Plan  originally  paid  for  the 
Property  plus  the  holding  costs  incurred 
by  the  Plan  during  the  Plan's  ownership 
of  the  Property);  and  (4)  the  Plan  paid 
no  commissions  or  expenses  associated 
with  the  Sale. 

Eff^ective  Date:  If  granted,  this 
proposed  exemption  will  be  effective  as 
ofAprillS,  1998. 

For  a  more  complete  statement  of 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption,  refer  to  the  notice 
of  proposed  exemption  pubhshed  on 
July  8.  1998  at  63  FR  36957. 

For  Further  Information  Contact: 
AlUson  Padams  Lavigne  of  the 
Department,  telephone  (202)  219-8971. 
(This  is  not  a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
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does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  aHiect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  appUcation  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  10th  day  of 
September,  1998. 
Ivaji  Sirasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 

IFR  Doc.  98-24800  Filed  9-15-98;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10379,  et  al.] 

Proposed  Exemptions;  John  Taylor 
Fertilizers  Company  Profit  Sharing 
Plan  (the  Plan) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendencytefore  the 
Department  of  Labor  (the  Department)  of 


proposed  exemptions  &t>m  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Conunents  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  fi-om 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  requests 
for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a. 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  apd  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10, 199a). 
Effective  December  31, 1978,  section 


102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

John  Taylor  Fertilizers  Company  Profit 
Sharing  Plan  (The  Plan)  Sacramento, 
California 

(Application  No.  0-10379] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975  (c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32847,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  fit>m 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of  an 
imdivided  16.28%  interest  (Leasehold 
Interest)  in  a  certain  leasehold 
(Leasehold)  of  a  professional  office 
complex  (Office  Complex)  located  in 
Sacramento,  California,  to  John  Taylor 
Fertihzers  Company  (the  Company),  a 
party  in  interest  with  respect  to  the 
Plan,  provided  that  the  following 
conditions  are  satisfied: 

(A)  All  terms  of  the  transaction  are  at 
least  as  favorable  to  the  Plan  as  those 
which  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(B)  The  sale  is  a  one-time  transaction 
for  cash; 

(C)  The  Plan  pays  no  commissions  or 
other  expenses  relating  to  the  sale; 

(D)  The  purchase  price  is  the  greater 
of:  (1)  the  fair  market  value  of  the 
Leasehold  Interest  as  determined  by  a 
qualified,  independent  appraiser,  or  (2) 
the  original  acquisition  cost,  plus  all 
costs  attributable  to  holding  the 
Leasehold  Interest  through  the  date  of 
the  sale; 

(E)  The  Plan  receives  rental  income 
due  and  owing  to  the  Plan  through  the 
date  of  the  sale. 
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Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
vdth  187  participants  and  total  assets  of 
$12,997,980  as  of  October  31, 1995.  The 
Plan  is  sponsored  by  John  Taylor 
Fertilizers  Company,  a  California 
Corporation,  with  its  principal  offices  in 
Sacramento,  California,  which  is 
engaged  in  the  business  of 
manufacturing  and  selling  fertilizers. 
Mr.  John  Taylor  is  the  trustee  of  the 
Plan.  It  is  represented  that  Mr.  Taylor 
makes  investment  decisions  for  the 
Plan. 

2.  The  Leasehold  Interest  which  is 
owned  by  the  Plan  represents  an 
undivided  16.28%  interest  in  the 
Leasehold.  The  other  owners  of  the 
remaining  83.72%  of  the  Leasehold  are: 
Amelia  Richter,  Mary  Richter,  and 
Richter  Brothers,  Inc.,  Profit  Sharing 
Plan  and  Trust  (Collectively,  the  Co- 
Owners).  The  imderlying  land  on  which 
the  Office  Complex  is  located  is  owned 
by  Constance  N.  Elkus.  It  is  represented 
that  neither  the  Co-Owners  nor 
Constance  N.  Elkus  is  related  to  the  John 
Taylor  Fertilizers  Company. 

3.  The  Leasehold  consists  of  the 
Office  Complex  which  is  comprised  of 
two  one-story  buildings,  with  a  garden 
style  layout,  located  at  the  northeast 
comer  of  Northrop  Avenue  and  Fulton 
Avenue,  in  Sacramento,  California.  The 
combined  floor  area  of  the  Office 
Complex  which  comprises  the 
Leasehold  is  approximately  85,378 
square  feet.  The  Office  Complex  is 
located  on  a  rectangular  parcel,  with 
344  feet  of  frontage  on  Northrop  Avenue 
and  249  feet  on  Fulton  Avenue  and  is 
zoned  for  Business  and  Professional 
Use.  The  Leasehold  has  a  remaining 
primary  term  of  approximately  16  years 
with  an  option  to  renew  for  two  periods 
of  ten  years  each. 

4.  The  Plan  acquired  its  Leasehold 
Interest  as  a  result  of  a  successful 
judicial  foreclosure  action  brought  by 
the  Plan  and  the  Co-Owners  in  1991,  as 
follows.  In  1984,  the  Plan  invested 
$141,000  in  a  loan  to  a  partnership, 
which  was  secured  by  a  second  deed  of 
trust  in  the  Leasehold.  In  1987,  the 
partnership  defaulted  on  the  Loan  and 
the  Plan,  along  with  the  Co-Owners, 
foreStssed  on  the  Leasehold.  Pursuant  to 
the  judicial  foreclosure,  which  was 
approvea  by  the  Superior  Court  of 
CaUfomia,  Sacramento  County,  the  Plan 
acquired  its  Leasehold  Interest. 

Subsequent  to  acquiring  the 
ownership  of  the  Leasehold  Interest,  the 
Plan,  along  with  the  Co-Owners  of  the 
Leasehold,  paid  off  the  first  deed  of 
trust.  In  this  regard,  the  Plan  paid  an 
additional  $195,603  to  Aetna,  the  holder 
of  the  first  deed  of  trust.  In  addition, 


after  acquiring  the  Leasehold  Interest, 
the  Plan  paid  expenses,  net  of  income, 
relating  to  the  holding  of  the  Leasehold 
Interest  totaling  $153,747.  These  Plan 
expenses  of  $153,747,  plus  the 
payments  in  satisfaction  of  the  first  deed 
of  trust  of  $195,603,  plus  the  original 
Loan  amount  of  $141,000,  equals  the 
Plan's  original  acquisition  plus  holding 
costs  of  the  Leasehold  Interest. 
Accordingly,  the  Plan's  total  investment 
in  the  Leasehold  Interest  is  $490,350.' 

5.  After  the  Plan  acquired  the 
Leasehold  Interest,  the  space  in  the 
Office  Complex  was  rented  to  various 
business  and  professional  tenants. 
Accordingly,  the  Plan  received  rental 
income  of  approximately  $91,000 
between  January  1, 1984  and  August  3, 
1990.  Between  August  30, 1990  and 
November  1992,  the  Plan's  expenses 
equaled  the  Plan's  rental  income  from 
the  Leasehold  Interest.  However,  since 
November  of  1992,  the  Plan's  expenses 
related  to  holding  the  Leasehold  Interest 
exceeded  the  rental  income  by  $1,490 
per  month. 

6.  As  of  August  2,  1996,  the  Office 
Complex  had  a  44.2%  vacancy  rate.  It  is 
represented  that  the  Plan  continues  to 
lose  money  on  the  Leasehold  Interest 
because  of  the  high  vacancy  rate  and  the 
continuing  expenses  related  to  the 
Plan's  holding  of  the  Leasehold  Interest. 
Accordingly,  it  is  represented  that  the 
Plan's  continued  ownership  of  the 
Leasehold  Interest  is  not  in  the  best 
interests  of  Plan  participants  and 
beneficiaries. 

In  addition,  it  is  represented  that  fair 
market  value  of  the  Leasehold  Interest 
has  declined  in  value  during  recent 
years,  and  for  this  reason,  the  Company 
proposes  to  purchase  the  Leasehold 
from  the  Plan  and  is  requesting  an 
exemption  for  its  sale  under  the  terms 
and  conditions  described  herein. 

7.  The  Company  proposes  to  purchase 
the  Leasehold  Interest  from  the  Plan  in 

a  one-time  transaction  for  cash.  It  is 
represented  that  the  Company  will  pay 
the  ^ater  of:  (a)  the  fair  market  value 
of  the  Leasehold  Interest  on  the  date  of 
the  sale,  or  (b)  the  Plan's  original 
acquisition  cost,  plus  all  costs 
attributable  to  the  Plan's  holding  of  the 
Property,  through  the  date  of  the  sale. 
For  purposes  of  the  sale,  the  original 
acquisition  cost  plus  holding  costs  is 
determined  as  follows:  (original 
purchase  price  +  aggregate  real  estate 
taxes  through  the  date  of  the  sale  +  all 
other  expenses  and  fees  through  the 


date  of  the  sale)  =  original  acquisition 
cost  plus  holding  costs.  As  stated  above, 
through  July  8, 1997,  the  original 
acquisition  cost  plus  holding  costs  for 
the  Leasehold  Interest  was  $490,350. 
Because  the  Company  is  required  to  pay 
the  original  acquisition  plus  all  holding 
costs  through  the  date  of  the  sale  and 
holding  costs  have  continued  to  accrue 
since  July  8,  1997,  the  Company  will 
pay  the  Plan  an  amount  in  excess  of 
$490,350  for  its  Leasehold  hiterest. 

8.  The  Property  was  appraised  by 
Stephen  A.  Rosenthal  (Rosenthal),  MAI, 
an  independent  real  estate  appraiser 
certified  by  the  state  of  California,  on 
August  2, 1996.2  Rosenthal  is  a 
principal  in  the  Sacramento,  California, 
appraisal  firm  of  Ramirez  Rosenthal 
Company. 

Rosenthal  initially  appraised  the 
combined  value  of  the  fee  simple 
interest  of  the  Office  Complex  and 
underlying  land.  Applying  both  the 
comparable  sales  and  income 
capitalization  methods  of  appraisal, 
Rosenthal  determined  that  the  fair 
market  value  of  the  fee  simple  interest 
of  the  Office  Complex  and  underlying 
land  was  $1,650,000. 

In  determining  the  fair  market  value 
of  the  Leasehold,  Rosenthal  considered 
the  remaining  primary  term  of  the 
Leasehold  as  well  as  the  two  ten  year 
renewal  periods.  In  addition,  Rosenthal 
considered  income  and  expenses  related 
to  the  ownership  of  the  Leasehold. 
Based  on  this  analysis  and  the  value  of 
the  fee  simple  interest  in  the  Office 
Complex  and  underlying  land. 
Rosenthal  determined  that  the  fafr 
market  value  of  the  Leasehold  was 
$1,010,000. 

Based  on  Rosenthal's  appraisal,  the 
Company  represents  that  the  fair  market 
value  of  the  Plan's  16.28%  Leasehold 
Interest  is  16.28%  of  $1,010,000,  which 
equals  $164,428. 

9.  Because  the  Plan's  original 
acquisition  cost  plus  holding  costs 
exceeds  $164,428,  which  is  the  fafr 
market  value  of  the  Plan's  Leasehold 
Interest,  the  Company  represents  that  it 
will  purchase  the  Leasehold  Interest 
from  the  Plan  at  a  price  equal  to  the 
Plan's  original  acquisition  cost  plus 
holding  costs.  Since  through  July  8, 
1997,  this  amount  totaled  $490,353,  the 
Company  will  purchase  the  Leasehold 
Interest  for  $490,353  plus  an  amoimt 
which  represents  all  additional  holding 
costs  that  have  accrued  since  the  July  8, 
1997.  Payment  of  such  amoimt  is  a 


■  This  figure  represents  the  Plan's  original 
acquisition  plus  holding  costs  through  luly  8, 1997. 
Since  this  date,  the  Plan's  total  investment  in  the 
Property  has  continued  to  increase  due  to  the 
continuing  expenses  related  to  holding  the 
Leasehold  Interest. 


'On  August  24, 1998.  Rosenthal  opined  that  since 
the  date  of  the  appraisal,  there  has  not  been  a 
dramatic  change  in  the  quality  or  character  of  the 
locality  surrounding  the  Property  and  based  on  a 
study  of  recent  comparable  sales,  that  the  Property 
has  not  significantly  increased  in  value. 
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condition  of  the  exemption  proposed 
herein. 

10.  The  Company  represents  that  the 
sale  transaction  will  occur  as  soon  as 
possible  after  the  publication  in  the 
Federal  Register  of  a  notice  granting  the 
exemption  proposed  herein,  if  granted. 
The  Company  represents  that  the 
proposed  transaction  is  favorable  to  the 
Plan  because  the  sale  will  be  a  one-time 
cash  transaction  and  the  Plan  will  incur 
no  expenses  as  a  result  of  the  sale.  In 
addition,  it  is  represented  that  the  sale 
is  in  the  best  interest  of  the  participants 
and  beneficiaries  because  the  ownership 
of  the  Leasehold  Interest  has  resulted  in 
an  operating  loss  to  the  Plan  since  1992 
and  the  Office  Complex  has  had  a  44% 
vacancy  rate  since  1996, 

11.  In  summary,  the  Company 
represents  that  the  proposed  transaction 
satisfies  the  408(a)  of  the  Act  for  the 
following  reasons:  (a)  the  Plan  will 
receive  cash  for  the  Leasehold  Interest 
which  is  the  greater  of  (1)  the  fair 
market  value  of  the  Leasehold  Interest, 
and  (2)  the  original  acquisition  cost, 
plus  all  attributable  holding  costs 
through  the  date  of  the  sale;  (b)  the  sale 
will  be  a  one-time  cash  transaction  and 
the  Plan  will  incur  no  expenses  or 
commissions  related  to  the  sale;  and  (c) 
the  Plan  will  divest  itself  of  an 
investment  which  has  resulted  in  a  loss 
to  the  Plan  for  every  year  since  1992. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janet  L.  Schmidt  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 


the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  10th  day  of 
Septeml)er,  1998. 
Ivan  Strasfefal, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(PR  Doc.  98-24799  Filed  9-15-98;  8:45  am] 

BILUNO  CODE  4510-29-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION  AGENCY 

[Notice  98-1  iq 

Information  Collection;  Submission  for 
OMB  Review,  Comment  Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
16, 1998. 

ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Carrie  Sorrels,  Code  S, 


National  Aeronautics  and  Space 

Administration,  Washington,  DC  20546- 

0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carmela  Simonson,  Office  of  the  Chief 

Information  Officer,  (202)  358-1223. 

Reports:  None. 

Title:  Grants  Proposal  Writers  and 
Peer  Reviewers  Customer  Satisfaction 
Surveys. 

OMB  Number:  2700-0084. 

Type  of  review:  Reinstatement. 

Need  and  Uses:  The  survey 
information  will  be  used  by  NASA  to 
improve  the  efficiency,  quality,  and 
timeliness  of  its  grant  process,  as  well 
as  to  strengthen  its  partnership  with 
external  customers. 

Affected  Public:  Not-for-profit 
institutions.  Federal  Government. 

Number  of  Respondents:  930. 

Responses  Per  Respondent:!. 

Annual  Responses:  248. 

Hours  Per  Request:  15  min. 

Annual  Burden  Hours:  62. 

Frequency  of  Report:  On  occasion. 
Donald  J.  Andreotta, 
Deputy  Chief  Information  Officer 
(Operations),  Office  of  the  Administrator. 
[FR  Doc.  98-24743  Filed  9-15-98;  8:45  am) 

BILUNO  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION  AGENCY 

[Notice  98-119] 

Information  Collection;  Submission  for 
OMB  Review,  Comment  Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on. this  proposal 
should  be  received  on  or  before  October 
16, 1998. 

ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Darlene  Ahalt, 
Goddard  Space  Flight  Center,  Greenbelt, 
MD. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carmela  Simonson,  Office  of  the  Chief 
Information  Officer,  (202)  358-1223. 

Reports:  None. 

Title:  Application  for  Volunteer 
Program. 

0A4B  Number:  2700-0057. 

Type  of  review:  Extension. 

Need  and  Uses:  The  application  is      - 
used  to  be  considered  as  a  Goddard 
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Space  Flight  Center  Visitor  Center 
Volunteer. 

Affected  Public:  Individuals  or 
households,  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms, 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  50. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  50. 

Hours  Per  Request:  1  hr. 

Annual  Burden  Hours:  50. 

Frequency  of  Report:  On  occasion. 
Donald  J.  Andreotta, 
Deputy  Chief  Information  Officer 
(Operations),  Office  of  the  Administrator. 
(FR  Doc.  98-24744  Filed  9-15-98;  8:45  am) 

BILUNO  CODE  7St<M>1-P 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

TITLE  OF  COLLECTION:  1999  National 
Survey  of  College  Graduates  (OMB 
Control  No.  3145-0141). 
AGENCY:  National  Science  Foundation. 
ACTION:  Notice. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.).  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  or  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  for  a  copy  of  the 
collection  instruments  and  instructions 
contact  Ms.  Mary  Lou  Higgs,  Acting 
Clearance  Officer,  via  surface  mail: 
National  Science  Foundation,  ATTN: 
NSF  Reports  Clearance  Officer,  Suite 
295,  4201  Wilson  Boulevard,  Arlington, 
VA  22230;  telephone  (703)  306-2063;  e- 
mail  mlhiggs@nsf.gov;  or  FAX  (703) 
306-0201. 
SUPPLEMENTARY  INFORMATION: 

1.  Abstract 

The  National  Survey  of  College 
Graduates  (NSCG)  has  been  conducted 
bieimially  since  1993.  In  the  1999 
NSCG,  persons  trained  and/or  working 
in  science  and  engineering  will  be 
contacted.  The  purpose  of  this 
longitudinal  study  is  to  provide  national 
estimates  on  the  science  and 
engineering  workforce  and  changes  in 
employment,  education  and 
demographic  characteristics.  The  study 
is  one  of  three  components  of  the 


Scientists  and  Engineers  Statistical  Data 
System  (SESTAT),  which  produces 
national  estimates  of  the  size  and 
characteristics  of  the  nation's  science 
and  engineering  population. 

The  National  Science  Foundation  Act 
of  1950,  as  subsequently  amended, 
includes  a  statutory  charge  to  "*  *  * 
provide  a  central  clearin^ouse  for  the 
collection,  interpretation,  and  analysis 
of  data  on  scientific  and  engineering 
resources,  and  to  provide  a  source  of 
information  for  policy  formulation  by 
other  agencies  of  the  Federal 
Government."  The  NSCG  is  designed  to 
comply  with  these  mandates  by 
providing  information  on  the  supply 
and  utilization  of  the  nation's  scientists 
and  engineers.  The  NSCG  provides  the 
majority  of  records  into  the  SESTAT 
data  system.  The  NSF  uses  this 
information  to  prepare  congressionally 
mandates  reports  such  as  Science  and 
Engineering  Indicators  and  Women  and 
Minorities  in  Science  and  Engineering. 
A  public  release  file  of  collected  data, 
edited  to  protect  respondent 
confidentiality,  will  be  made  available 
to  researchers  on  CD-ROM  and  on  the 
World  Wide  Web. 

The  Bureau  of  the  Census,  as  in  the 
past,  will  conduct  the  study  for  NSF. 
Questionnaires  will  be  mailed  in  April 
1999  and  nonrespondents  to  the  mail 
questionnaire  computer  assisted 
telephone  interviewing.  The  survey  will 
be  collected  in  conformance  with  the 
Privacy  Act  of  1974  and  the  individual's 
response  to  the  survey  is  voluntary. 

2.  Expected  Respondents:  We  will 
mail  the  survey  to  a  statistical  sample  of 
approximately  40,000  respondents  &X)m 
the  1997  NSCG  survey. 

3.  Burden  on  the  Public:  The  amount 
of  time  to  complete  the  questionnaire 
may  vary  depending  on  an  individual's 
circumstances;  however,  on  average  it 
will  take  approximately  25  minutes  to 
the  complete  the  survey.  We  estimated 
that  the  total  annual  burden  will  be 
16,666  hours  during  the  year. 

Comments  Requested 

DATES:  Send  written  comments  to  NSF 
on  or  before  November  16, 1998. 
ADDRESSES:  Submit  written  comments 
to  Ms.  Mary  Lou  Higgs,  Acting 
Clearance  Officer,  through  surface  mail 
at:  National  Science  Foujidation,  ATTN: 
NSF  Reports  Clearance  Officer,  Suite 
295,  4201  Wilson  Boulevard,  Arlington, 
VA  22230;  through  e-mail  to 
mlhiggs@nsf.gov;  or  via  FAX  (703)  306- 
0201. 

SPECIAL  AREAS  FOR  REVIEW:  NSF  request 
special  review  and  comments  in  the 
following  areas: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
Foundation,  including  whether  the 
information  will  have  practical  utility; 

(b)  The  accuracy  of  tne  Foundation's 
estimate  of  the  biu-den  of  the  proposed 
collection  of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond. 

Dated:  September  8, 1998. 
Mary  Lou  Higgs, 
Acting  NSF  Clearance  Officer. 
[FR  Doc.  98-24848  Filed  »-15-98;  8:45  am) 

BILLING  CODE  7SSS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Consolidated  Guidartce  About 
Materials  Licenses:  Program-Specific 
Guidance  About  Licenses  of  Broad 
Scope,  AvaiiabiUty  of  Draft  NUREG 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  and 

request  for  comments. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of,  and  requesting  conunent 
on.  draft  NUREG-1556,  Volume  11, 
"Consolidated  Guidance  about  Materials 
Licenses:  Program-Specific  Guidance 
about  Licenses  of  Broad  Scope,"  dated 
August  1998. 

NRC  is  using  Business  Process 
Redesign  techniques  to  redesign  its 
materials  licensing  process,  as  described 
in  NUREG-1539,  "Methodology  and 
Findings  of  the  NRC's  Materials 
Licensing  Process  Redesign."  A  critical 
element  of  the  new  process  is 
consolidating  and  updating  numerous 
guidance  dociunents  into  a  NUREG- 
series  of  reports.  This  draft  NUREG 
report  is  the  11th  program-specific 
guidance  developed  to  support  the 
improved  materials  licensing  process. 

It  is  intended  for  use  by  applicants, 
licensees,  and  staff  and  will  also  be 
available  to  Agreement  States.  This 
document  combines,  updates  and 
supersedes  the  guidance  for  applicants 
and  licensees  previously  found  in  Draft 
Regulatory  Guide  DG-0005  dated 
October  1994.  Included  in  this  guidance 
is  a  new  option  for  Type  A  licensees  of 
broad  scope  to  have  increased  flexibility 
to  make  changes  in  some  program  areas 
and  revise  some  procedures  previously 
approved  by  NRC  without  amendment 
of  the  license. 

Draft  NUREG-1556,  Volume  11,  is  not 
intended  to  be  used  alone.  Because 
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broad-scope  licensees  may  be  involved 
in  many  (Afferent  program  areas  (e.g., 
medicine,  research  and  development, 
manufacturing  and  distribution,  etc.), 
this  document  frequently  refers  the  user 
to  other  more  program-specific  guidance 
documents  in  the  NUREG-1556  series. 
This  docimient  takes  a  more  risk- 
informed,  performance-based  approach 
to  the  information  needed  to  support  an 
application  for  a  license  of  broad  scope. 
Note  that  this  dociunent  is  strictly  lor 
public  comment  and  is  not  for  use  in 
preparing  or  reviewing  licenses  of  broad 
scope  until  it  is  published  in  final  form. 

DATES:  The  comment  period  ends  on 
December  7, 1998.  Comments  received 
after  that  time  will  be  considered  if 
practicable. 

ADDRESSES:  Submit  written  comments 
to:  Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services, 
Office  of  Administration,  U.  S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Hand  deliver 
comments  to  11545  Rockville  Pike, 
Rockville,  Maryland,  between  7:15  a.m. 
and  4:30  p.m.  on  Federal  workdays. 
Comments  may  also  be  submitted 
through  the  Internet  by  addressing 
electronic  mail  to  slm2@nrc.gov. 

Those  considering  public  comment 
may  request  a  bee  single  copy  of  draft 
NUREG-1556,  Volume  11,  by  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:.Mrs.  Sally  L. 
Merchant.  Mail  Stop  TWFN  9-F-31, 
Washington.  DC  20555-0001. 
Alternatively,  submit  requests  through 
the  Internet  by  addressing  electronic 
mail  to  slm2@nrc.gov.  A  copy  of  draft 
NUREG-1556,  Volume  11,  is  also 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room.  2120  L  Street,  NW.  (Lower 
Level),  Washington.  DC  20555-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Sally  L.  Merchant,  Mail  Stop  TWFN  9- 
F-31.  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-7874;  electronic  mail  address: 
slm2@nrc.gov. 

Electronic  Access 

Draft  NUREG-1556,  Volume  11  will 
be  available  electronically  by  visiting 
NRC's  Home  Page  (http://www.nrc.gov/ 
NRC/nucmat.html)  approximately  2 
weeks  after  the  publication  date  of  this 
notice. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  September,  1998. 


For  the  Nuclear  Regulatory  Commission. 
Frederick  C.  Combs, 

Acting  Director,  Division  of  Industrial  and 
Medical  Nuclear  Safety.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  98-24832  Filed  9-15-98;  8:45  am) 

BILUNQ  CODE  7SM-41-P 

NUCLEAR  REGULATORY 
COMMISSION 

Consolidated  Guidance  About 
Materials  Licenses:  Program-Specific 
Guidance  At>out  Industrial 
Radiography  Licenses 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
completion  and  availability  of  NUREG- 
1556,  Voliune  2,  "Consolidated 
Guidance  about  Materials  Licenses: 
Program-Specific  Guidance  About 
Industrial  Radiography  Licenses,"  dated 
August  1998. 

ADDRESSES:  Copies  of  NUREG-1556. 
Volume  2  may  be  obtained  by  writing  to 
the  Superintendent  of  Documents,  U.S. 
Government  P*rinting  Office,  P.O.  Box 
37082,  Washington,  DC  20402-9328. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161.  A  copy  of  the  dociunent 
is  also  available  for  inspection  and/or 
copying  for  a  fee  in  the  NRC  Public 
Document  Room,  2120  L  Street,  NW., 
(Lower  Level),  Washington,  DC  20555- 
0001. 

FOR  FURTHER  INFORMATION,  CONTACT:  Mr. 
J.  Bruce  Carrico,  Mail  Stop  TWFN  8-F- 
5,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone: 
301-415-7826. 

SUPPLEMENTARY  INFORMATION:  On 
September  17, 1997  (62  FR  48904),  NRC 
announced  the  availability  of  draft 
NUREG-1556,  Volume  2,  'Consolidated 
Guidance  about  Materials  Licenses: 
Program-Specific  Guidance  About 
Industrial  Radiography  Licenses,"  dated 
August  1997,  and  requested  comments 
on  it.  This  draft  NUREG  report  was  the 
second  program-specific  guidance 
developed  to  support  an  improved 
materials  licensing  process.  The  staff 
considered  all  of  the  comments, 
including  constructive  suggestions  to 
improve  the  document,  in  the 
preparation  of  the  final  NUREG  report. 

The  final  version  of  NUREG-1556. 
Volume  2.  is  now  available  for  use  by 


applicants,  licensees,  NRC  license 
reviewers,  and  other  NRC  personnel, 
and  will  also  be  available  to  Agreement 
States.  It  supersedes  the  guidance  for 
applicants  and  licensees  previously 
found  in  Regulatory  Guide  PC  401-4, 
"Guide  for  the  Preparation  of 
Applications  for  the  Use  of  Sealed 
Sources  and  Devices  for  Performing 
Industrial  Radiography,"  dated  October 
1984,  and  in  Nuclear  Material  Safety 
and  Safeguards  Policy  and  Guidance 
Directive  FC  84-15,  "Standard  Review 
Plan  for  Applications  for  the  Use  of 
Sealed  Sources  and  Devices  for 
Performing  Industrial  Radiography," 
dated  October  1984.  This  guidance  has 
been  prepared  to  correspond  to  the  new 
requirements  and  format  established  in 
the  revision  of  10  CFR  Part  34  published 
in  1997.  NUREG-1556,  Volume  2,  takes 
a  more  risk-informed,  performance- 
based  approach  to  licensing  industrial 
radiography  and  reduces  the 
information  (amount  and  level  of  detail) 
needed  in  support  of  an  application  for 
these  devices.  This  final  report  shoidd 
be  used  in  preparing  radiography 
licensing  applications.  NRC  will  use 
this  final  report  in  reviewing  these 
applications. 

Electronic  Access 

NUREG-1556,  Volume  2,  will  be 
available  electronically,  approximately 
1  month  after  the  pubUcation  date  of 
this  notice,  by  visiting  NRC's  Home 
Page  (http://www.nrc.gov)  and  choosing 
"Nuclear  Materials,"and  then  "NUREG- 
1556,  Volume  2." 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  September,  1998. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  C.  Combs, 

Acting  Director,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  98-24833  Filed  9-15-98;  8:45  am) 
BILUNO  COOE  7S9(M>1-P 


POSTAL  SERVICE 

Notice  of  Cancellation  of  Visit 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  of  cancellation  of  visit. 
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SUMMARY:  A  Commission  visit  to  tour 
operations  and  discuss  postal  issues 
with  several  organizations  in  the 
Minneapolis,  Minnesota  area  has  been 
cancelled. 

DATES:  The  visit  had  been  scheduled  for 
September  14-16, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
Postal  Rate  Commission,  Suite  300, 
1333  H  Street,  NW,  Washington,  DC 
20268-0001,  (202)  789-6820. 
Margaret  P.  Crenshaw, 
Secretary. 
[FR  Doc.  98-24831  Filed  9-15-98;  8:45  am) 

BILUNO  CODE  771&-FW-M 


POSTAL  SERVICE 

Notice  of  Meeting 

AGENCY:  Postal  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Postal  Service  and 
U.S.  Department  of  State  will  hold  a 
briefing  meeting  on  preparations  for  the 
Universal  Postal  Union  (UPU)  Council 
of  Administration  in  October  1998  and 
the  UPU  Congress  in  Beijing  in  1999. 
The  purpose  of  this  meeting  will  be  to 
brief  participants  on  recent 
developments  concerning  some  of  the 
key  issues  being  examined  by  the  UPU 
and  to  gather  input  on  possible 
proposals  and  U.S.  positions.  The 
agenda  of  this  meeting  will  include:  (1) 
Status  of  terminal  dues  proposals  for  the 
Beijing  Congress;  (2)  UPU  regulatory 
issues;  (3)  questions,  exchange  of  views 
and  discussion. 

MEETING  DATE  AND  TIME:  Friday, 
September  25,  2:00-5:00  p.m. 

MEETING  PLACE:  Room  1107,  U.S. 
Department  of  State.  2201  "C"  Street 
NW.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Proctor,  (202)  314-7150. 

SUPPLEMENTARY  INFORMATION: 
Individuals  or  organizations  with  a 
substantive  interest  in  these  issues  may 
request  to  attend  the  meeting  and  join 
in  the  discussions.  In  this  regard,  entry 
into  the  building  is  controlled. 
Indi«dduals  wishing  to  attend  must  send 
a  fax  to  (202)  314-7160  no  later  than 
September  21, 1998,  and  include  the 
name  of  the  meeting,  individual's  name, 
affiliation,  social  security  number  and 
date  of  birth.  One  of  the  following  valid 
photo  ID'S  will  be  required  for 
admittance.  U.S.  driver's  license  with 
picture,  U.S.  passport  or  U.S. 
government  ID  (company  ID's  are  no 
longer  accepted  by  Diplomatic 


Security).  Enter  from  the  "C"  Street 
Main  Lobby. 
Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  98-24768  Filed  9-15-98;  8:45  am] 

BILUNO  COOE  7710-12-P 


RAILROAD  RETIREMENT  BOARD 
Sunshine  Act  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  vtrill  hold  a 
meeting  on  September  22, 1998,  9:00 
a.m.,  at  the  Board's  meeting  room  on  the 
8th  floor  of  its  headquarters  building, 
844  North  Rush  Street,  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

Portion  Open  to  the  Public 

(1)  Organizational  Placement  of  the 
Bureau  of  Quality  Assurance 

(2)  Restructuring  Plan  for  Office  of 
Programs — Assessment  and  Training 
Component 

(3)  Fiscal  Year  2000  Budget  and  Futxue 
Budgets 

(4)  Employer  Status  Determination — 
Railroad  Ventures,  Inc. 

(5)  Draft  Letter  to  the  Office  of 
Management  and  Budget  Regarding 
Potential  Expanded  Investment 
Instruments 

(6)  Year  2000  Issues 

Portion  Closed  to  the  Public 

(A)  Fiscal  Year  1999  Performance 

Appraisal  Plans 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  September  11, 1998. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  98-24893  Filed  9-14-98;  11:40  am) 

BILLING  CODE  7M5-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23431;  812-11054] 

Equity  Managers  Trust,  et  ai.;  Notice  of 
Application 

September  10. 1998. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  an  application  under 

sections  6(c)  and  17(b)  of  the  Investment 

Company  Act  of  1940  (the  "Act")  for  an 

exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  THE  APPLICATION:  The  order 
would  permit  a  registered  investment 


company  advised  by  Neuberger&Berman 
Management  Incorporated  ("N&B 
Management")  to  purchase  certain 
securities  of  an  investment  account 
managed  by  N&B  Management. 
APPLICANTS:  Equity  Managers  Trust, 
Retirement  Benefit  Accumulation  Plan 
for  Employees  of 

PricewaterhouseCoopers,  Savings  Plan 
for  Employees  and  Partners  of 
PricewaterhouseCoopers,  Savings  Plan 
for  Employees  of 

PricewaterhouseCoopers,  and  Profit 
Sharing  Plan  for  Partners  of 
PricewaterhouseCoopers  ("Plans"). 
RUNG  DATES:  The  application  was  filed 
on  March  3, 1998,  and  amended  on 
September  8, 1998. 

HEARING  OR  NOTIFICATiON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  5, 1998  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  by 
writing  to  the  SEC's  Secretary.     _— 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington.  D.C.  20549. 
Applicants:  Equity  Managers  Trust,  605 
Third  Avenue,  New  York,  New  York 
10158;  Plans.  3109  Martin  Luther  King, 
Jr.  Blvd..  Tampa,  FL.  33607. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kay  Freeh,  Branch  Chief,  (202) 
942-0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simimary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch.  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549 
(telephone  (202)  942-8090). 

Applidknts'  Representations 

1.  Neuberger&Berman  Genesis 
Portfolio  ("Portfolio")  is  a  serie^  of 
Equity  Managers  Trust.  Equity  Managers 
Trust  is  an  open-end  management 
investment  company  organized  as  a 
New  York  common  law  trust  and 
registered  under  the  Act. 
Neuberger&Berman  Genesis  Trust 
("Fund")  is  a  series  of 
Neuberger&Ferman  Equity  Trust  ("N&B 
Equity  Trust"),  an  open-end 
management  investment  company 
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organized  as  a  Delaware  business  trust 
and  registered  under  the  Act. 

2.  The  Portfolio  is  a  "master  fund"  in 
a  master/feeder  fund  structure.  The 
Fund  is  a  feeder  fund  that  invests  all  of 
its  assets  in  the  PortfoUo.  Beneficial 
interests  in  the  Portfolio  are  issued 
solely  in  private  placement  transactions 
to  investment  companies  and  other 
institutional  investors.  The  Fxmd's 
shares  are  publicly  offered. 

3.  The  Plans  are  employee  benefit 
plans  subject  to  the  Employee 
Retirement  Income  Security  Act  of  1974 
for  the  employees  and/or  partners  of 
PricewaterhouseCoopers.  Each  Plan 
offers  participants  the  option  to  invest 
in  a  managed  accoimt  with  investment 
objectives,  policies  and  limitations 
substantially  similar  to  those  of  the 
Portfolio  ("Account").  >  The  Plans 
invest  jointly  in  the  Account,  which 
currently  holds  cash,  shares  of  the 
Fund,  and  other  securities.  As  of  June 
30, 1998,  the  Plans,  through  the 
Accoimt,  own  13.8%  of  the  outstanding 
shares  of  the  Fund,  which  amoimts  to 
5.1%  of  the  interests  in  the  Portfolio. 

4.  N&B  Management  serves  as 
investment  adviser  of  the  Portfolio, 
administrator  of  the  Fimd  and 
distributor  of  the  Fimd's  shares. 
Neuberger  &  Berman,  LLC  ("N&B") 
serves  as  the  PortfoUo's  sub-adviser.  The 
Portfolio's  investment  managers 
("Portfolio  Managers")  also  manage  the 
Account  on  behalf  of  the  Plans. 

5.  The  Plans'  trustees  beli3ve  it  would 
be  in  each  Plan's  best  interests  to 
liquidate  the  securities  held  in  the 
Account.  Applicants  propose  that  the 
Portfolio  be  permitted  to  purchase  the 
securities  in  the  Account  that  the 
Portfolio  Managers  deem  desirable  for 
investment  by  the  Portfolio,  in  exchange 
for  cash  ("Proposed  Transaction"). ^  The 
purchase  price  will  be  the  securities' 
"independent  cuirent  market  price"  on 
the  date  of  the  transaction,  determined 
in  accordance  with  rule  17a-7{b)  imder 
the  Act.  No  brokerage  commission,  fee 
or  other  remuneration  will  be  paid  by 
any  party  in  connection  with  the 
Proposed  Transaction.  Applicants  state 
that  the  Proposed  Transaction  is  ^ 
consistent  with  the  investment 
objectives,  policies  and  limitations  of 
the  Portfolio,  as  recited  in  its 
registration  statement  and  reports  filed 
under  the  Act.  All  of  the  securities  in 
the  Accoimt  that  the  Portfolio  proposes 
to  purchase  are  listed  on  a  national 
securities  exchange  or  are  traded  on  the 


■  The  Account  is  an  entry  on  the  books  of  the 
Plans'  custodian  and  has  no  separate  legal 
existence. 

*The  term  "Proposed  Transaction"  refers  to 
either  a  single  purchase  or  a  series  of  purchases. 


Nasdaq  stock  market,  and  the  Portfolio 
currently  has  positions  in  each  of  those 
securities. 

6.  The  Plans  presently  intend  to 
invest  the  cash  proceeds  from  the 
Proposed  Transaction  in  shares  of  the 
Fund.  If  the  investment  takes  place  as 
proposed,  the  Account  will  be  dissolved 
and  units  in  the  Account  will  be 
exchanged  for  shares  in  the  Fund  most 
likely  on  a  same-day  basis.  Each  Plan 
will  have  its  own  account  on  the  books 
of  the  Fund's  transfer  agent  and  the 
Plans  will  no  longer  retain  a  custodian 
to  hold  their  assets. 

7.  On  October  23, 1997,  the  board  of 
trustees  of  Equity  Manager  Trust 
("Board")  including  all  of  the 
independent  trustees,  voted  to  approved 
the  terms  of  the  Proposed  Transaction. 
The  Board  reviewed,  among  other 
factors,  the  securities  to  be  purchased, 
the  method  by  which  they  would  be 
valued,  the  size  of  the  Portfolio's  current 
position  in  each  stock  under 
consideration,  the  size  of  the  Portfolio's 
position  in  the  stock  (if  the  transaction 
were  consummated),  and  information 
on  the  total  market  capitalization  and 
average  weekly  trading  volume  of  each 
stock.  The  Board  concluded  that  the 
Proposed  Transaction  is  in  the  best 
interests  of  the  Portfolio  and  its  interest 
holders. 

8.  The  Proposed  TrcUisaction  also  has 
been  authorized  by  each  Plan's  trustees, 
who  are  independent  of  N&B  and  its 
affiliates,  and  the  trustees  have  agreed 
in  principal  to  invest  the  cash  proceeds 
in  shares  of  the  Fund.  N&B  provided  the 
Plans'  trustees  with  a  current  prospectus 
of  the  Fund  and  a  vmtten  statement 
disclosing  the  fees  to  be  received  by 
N&B  Management,  the  terms  of  the 
Proposed  Transaction,  and  other 
relevant  factors. 

9.  Applicants  intend  to  structure  the 
Proposed  Transaction  as  an  exchange  of 
securities  for  cash,  rather  than  having 
the  Plan  exchange  the  assets  in  the 
Account  for  shares  of  the  Fund,  because 
of  the  master-feeder  structure  of  the 
Portfolio  and  the  Fund.  In  addition,  the 
Plans  intend  to  rely  on  a  Department  of 
Labor  exemption,  which  has  been 
interpreted  as  providing  exemptive 
relief  only  with  respect  to  cash 
transactions. 

10.  Applicants  believe  that  the 
Proposed  Transaction  will  benefit  the 
Portfolio's  interest  holders  and  the 
Plans'  participants.  AppUcants  submit 
that  an  increase  in  the  Portfolio's  assets 
from  the  Proposed  Transaction  will 
enable  the  PortfoUo  to  reaUze  economies 
of  scale  that  should  reduce  its  operating 
expenses.  The  Proposed  Transaction 
will  also  allow  applicants  to  avoid  the 
brokerage  commissions  that  applicants 


otherwise  would  incur  if  the  Plans  sold 
the  stocks  in  the  Account  on  the  open 
market  and  the  Portfolio,  as  it  received 
cash  from  the  Plans'  investment  in  the 
Fund,  bought  investment  securities  on 
the  open  market. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selUng  any  security 
to,  or  purchasing  any  security  fi-om  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  (a)  any  person  that 
owns  5%  or  more  of  the  outstanding 
voting  securities  of  such  other  person, 
(b)  any  person  5%  or  more  of  whose 
outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote  by  such 
other  person,  (c)  any  person  directly  or 
indirectly  controlling,  controlled  by  or 
under  common  control  with,  such  other 
person,  and  (d)  if  such  other  person  is 
an  investment  company,  any  investment 
adviser  of  the  company. 

2.  Applicants  believe  that  the 
PortfoUo  and  the  Plans  may  be  deemed 
to  be  affiliated  persons  because  they 
share  a  common  investment  adviser. 
AppUcants  also  beUeve  that  the 
Portfolio  and  the  Plans  may  be  deemed 
to  be  afflUated  persons  because  the 
Plans  (through  the  Account)  own  13.8% 
of  the  outstanding  shares  of  the  Fund, 
which  amounts  to  5.1%  of  the  interests 
in  the  PortfoUo.  As  a  result,  appUcants 
believe  that  the  PortfoUo's  purchase  of 
securities  from  the  Plans  is  prohibited 
by  section  17(a)  of  the  Act. 

3.  Rule  17a-7  exempts  certain 
purchase  and  sale  transactions 
otherwise  prohibited  by  section  17(a)  if 
an  affiliation  exists  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  conmion 
officers,  provided  that  certain 
requirements  are  met.  The  reUef 
provided  by  rule  17a-7  is  not  available 
for  the  Proposed  Transaction  because 
the  Plans'  ownership  (through  the 
Account  and  the  Fund)  of  5.1%  of  the 
PortfoUo  may  create  an  affiUation  "not 
solely  by  reason  of  having  a  common 
investment  adviser,  common  directors, 
and/or  common  officers. 

4.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
fi'om  the  provisions  of  section  17(a)  if 
the  terms  of  the  Proposed  Transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
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concerned  and  with  the  general 
purposes  of  the  Act.  Section  6(c) 
authorizes  the  Commission  to  exempt 
persons  or  transactions  from  the 
provisions  of  the  Act  to  the  extent  that 
such  exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by -the  policies  and 
provisions  of  the  Act. 

5.  Applicants  submit,  for  the  reasons 
discussed  below,  that  their  request 
satisfies  these  standards.  AppUcants 
beUeve  that  compliance  with  rule  17a- 
7(a)-(f)  will  ensure  that  the  Proposed 
Transaction  is  effected  on  terms  that  are 
fair  and  reasonable  and  do  not  involve 
overreaching.  Applicants  believe  that 
because  the  Proposed  Transaction 
involves  a  purchase  of  readily 
marketable  securities  for  cash  and 
because  the  Proposed  Transaction  has 
been  reviewed  and  approved  by  the 
Board,  there  is  no  danger  that  any 
affiliated  person  will  benefit  at  the 
expense  of  the  PortfoUo  and  its  interest 
holders. 

Applicants'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

The  proposed  Transaction  will 
comply  with  the  terms  of  rule  17a-7(a) 
through  (f). 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  98-24814  Fifed  »-15-98;  8:45  am) 
BIUINQ  CODE  8010-41-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Govenmient  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  follov^ng  open  meeting 
during  the  week  of  September  21, 1998. 

An  open  meeting  will  be  held  on 
Wednesday,  September  23, 1998,  at 
10:00  a.m. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday. 
September  23. 1998.  at  10:00  a.m..  wiU 
be: 

Consideration  of  whether  to  adopt  an 
amendment  to  Rule  102(e)  of  the  Commission 
Rules  of  Practice  clarifying  the  Commission's 
standard  for  determining  when  accountants 
engage  in  "improper  professional  conduct" 
FOR  FURTHER  INFORMATION  CONTACT.  Michael 
J.  Kingin,  Associate  Chief  Accountant,  Office 
of  the  Chief  Accountant  at  (202)  942-0890. 


At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  September  14, 1998. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  98-24916  Filed  9-14-98;  12:45  pml 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40419;  File  No.  SR-CBOE- 
9&-35] 

Self-Regulatory  Organizations;  Notice 
Of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Floor  Brokerage 
Subsidies 

September  9, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act) ' 
and  Rule  19b-4  ^  thereunder,  notice  is 
hereby  given  that  on  July  27. 1998,  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  a 
new  rule  that  would  allow  market- 
makers  in  a  trading  crowd  to  subsidize 
the  activity  of  floor  brokers  who 
represent  orders  in  that  crowd.  The 
proposed  rule  would  also  allow  market- 
makers  to  determine  to  subsidize  the 
execution  of  orders  from  the  Exchange's 
public  customer  limit  order  book.  Set 
forth  below  is  the  text  of  the  proposed 
rule. 


(The  entire  rule  is  new.) 


M5U.S.C.  78sa))(:). 
*17CFR240.19b-4. 


Chicago  Board  Optieu  Exchange,  Inc. 
Rules 

Chapter  11 — Organization  and 
Administration 

Part  C—Dues.  Fees,  and  Other  Charges; 
Market-Maker  Surcharge  for  Brokerage 

Rule  2.40 

(a)  Definitions, 
(i)  Stationary  Floor  Broker.  A 
Stationary  Floor  Broker  ("SFB")  in  a 
particular  option  class  is  a  floor  broker 
(A)  who  has  estabUshed  a  business  in 
the  trading  crowd  for  that  class  of 
accepting  and  executing  orders  for 
members  or  registered  broker-dealers 
and  (B)  who  transacted  at  least  80%  of 
his  orders  for  the  previous  month  in  the 
trading  crowd  at  which  that  option  class 
is  traded. 

(ii)  Resident  Market-Maker.  A 
Resident  Market-Maker  in  a  particular 
class  of  options  is  a  market-maker  who 
transacted  at  least  80%  of  his  market- 
maker  contracts  in  option  classes  traded 
in  the  trading  crowd  where  the 
particular  option  class  is  traded  in  the 
prior  calendar  month. 

(iii)  ORS  Orders.  For  purposes  of  this 
Rule,  an  ORS  order  is  an  order  that  is 
(A)  sent  over  the  Exchange's  Order 
Routiiig  System,  (B)  given  an  ORS 
identification  number  and  (C)  not  an 
order  of  the  firm  for  which  the  SFB  acts 
as  a  nominee  or  for  whom  the  SFB  has 
registered  his  membership. 

(iv)  Standard  OBO  Rate.  The  Standard 
OBO  Rate  is  any  rate  for  OBO  floor 
brokerage  estabUshed  by  the  Exchange 
for  the  particular  equity  option  class 
traded  on  the  Exchange  floor, 
(b)  Generally. 

The  Resident  Market-Makers  for  a 
particular  option  class  may  vote,  as  set 
forth  in  paragraph  (d)  of  this  Rule,  to 
impose  a  fee  on  a  per  contract  basis  for 
every  contract  traded  by  every  market- 
maker,  whether  in-person  or  by  order,  in 
that  option  class  during  the  period  for 
which  the  fee  is  instituted.  This  fee  will 
be  collected  by  the  Exchange  and  used 
to  reimburse  the  Exchange  to  the  extent 
the  market-makers  vote  to  reduce  the 
Exchange's  book  rate  pursuant  to 
paragraph  (g)  of  this  Rule.  Any  amount 
remaining  after  the  Exchange  has  been 
reimbursed  will  be  paid  to  every  SFB 
who  executed  an  ORS  Order  in  that 
option  class  during  the  relevant  period 
of  time.  To  the  extent  more  than  one 
SFB  executed  ORS  Orders  during  the 
relevant  period,  this  amount  remaining 
shall  be  paid  to  the  SFBs  on  a  pro  rata 
basis  based  on  the  number  of  ORS 
contracts  executed  by  the  respective 
SFBs  during  the  period.  The  fee  likely 
will  be  assessed  after  the  end  of  the 
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month  in  which  transactions  on  which 
the  fee  was  based  occurred. 

(c)  Time  Period. 

The  fee  shall  be  instituted  for  a 
mjn'TTiiiiTi  period  of  one  month.  The  fee 
voted  upon  shall  remain  effective  until 
the  next  vote  is  held. 

(d)  Vote. 

(i)  Any  Resident  Market-Maker  may 
recommend  a  fee  amount  by  the  Friday 
prior  to  the  vote  or  by  any  other  time 
and  date  required  by  the  OBO.  The  vote 
of  the  Resident  Market-Makers  to 
institute  the  fee  shall  take  place  at  the 
station  where  the  applicable  option 
class  is  traded  on  the  Tuesday  of 
expiration  week,  or  on  any  odier  day 
selected  by  the  OBO  for  that  option 
class.  The  Order  Book  Official  ("OBO") 
shall  provide  24  hour  notice  of  the  time 
and  date  of  the  vote  to  the  trading  crowd 
if  the  vote  is  to  be  held  at  a  different 
time  or  on  a  different  day.  The  OBO 
shall  determine  how  the  vote  shall  be 
conducted.  Any  Resident  Market-Maker 
personally  present  at  the  trading  station 
when  the  vote  is  conducted  may  vote  on 
the  amount  of  the  fee  to  be  assessed  for 
the  next  period. 

(ii)  Each  Resident  Market-Maker's 
vote  shall  be  weighted  in  accordance 
with  that  Market-Maker's  percentage  of 
the  contracts  traded  in  the  relevant 
option  class  during  the  six  calendar 
months  prior  to  the  month  in  which  the 
vote  is  taken.  For  example,  the  vote  of 
a  Market-Maker  that  traded  5%  of  the 
contracts  in  the  previous  month  will  be 
coimted  five  times  as  much  as  the  vote 
of  a  Market-Maker  that  traded  1%  of  the 
contracts  in  that  options  class  over  the 
previous  six  calendar  months.  In  the 
case  of  a  class  that  has  not  traded  for  six 
months,  the  weighting  shall  be 
determined  in  accordance  with  the 
respective  number  of  trades  for  the 
period  of  time  the  option  class  has 
traded.  For  a  class  that  has  not  traded 
at  all,  all  Resident  Market-Maker's  votes 
shall  be  weighted  equally. 

(iii)  Any  fee  amount  that  receives  a 
majority  of  the  votes  cast  by  weight 
shall  be  the  fee  effective  for  the 
following  calendar  month.  If  any  fee 
amoimt  does  not  receive  a  majority  by 
weight  on  the  first  ballot,  the  OBO  may 
conduct  subsequent  ballots  with  the 
proposed  fees  receiving  the  most  votes 
by  weight  or  may  solicit  Resident 
Market-Makers  for  other  proposed  fee 
amounts. 

(e)  Option  Classes. 

The  appropriate  Floor  Procedure 
Committee  may  specify  those  option 
classes  on  which  Resident  Market- 
Makers  may  vote  to  assess  a  fee 
pursuant  to  paragraph  (d)  of  this  Rule. 

(fl  Floor  Brokerage  Commission. 


Although  any  SFB  who  executes  ORS 
Orders  in  the  crowd  will  be  paid  the 
appropriate  fee,  each  SFB  may  charge 
any  commission  rate  that  floor  broker  so 
desires. 

(g)  Book  Brokerage  Rates. 

The  Resident  Market-Makers  for  a 
particular  option  class  may  vote  to 
reduce  the  Exchange's  OBO  brokerage 
rate  for  that  option  class  pursuant  to  the 
terms  of  the  vote  in  paragraph  (d).  If  the 
Resident  Market-Makers  vote  to  reduce 
the  OBO  brokerage  rate  the  Exchange 
will  make  the  appropriate  filing  as 
required  by  the  Exchange  Act.  To  the 
extent  the  Resident  Market-Makers  vote 
to  lower  the  rate  below  the  Standard 
OBO  Rate,  the  market-makers  who  trade 
that  option  class  shall  reimburse  the 
Exchange  for  the  difference  pursuant  to 
any  fee  instituted  in  paragraph  (b).  If  the 
Exchange  determines  on  its  own  to 
reduce  the  OBO  brokerage  rate  for  a 
particular  class  below  the  Standard 
OBO  Rate  the  market-makers  will  not  be 
responsible  for  reimbursing  the 
Exchange. 
*        •        •        *        • 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  CBOE  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Many  options  traded  on  the  CBOE 
floor  are  traded  in  crowds  in  which  the 
quotes  are  established  in  a  competing 
market-maker  system.  The  Exchange 
believes  the  competitive  market-maker 
system  has  served  to  provide  deep  and 
liquid  markets  and  extremely 
competitive  quotes  to  the  benefit  of  the 
Exchange's  customers  throughout  the 
twenty-five  year  history  of  the 
Exchange.  The  Exchange  has  learned, 
however,  that  in  recent  years  it  has 
become  increasingly  difficxdt  for  the 
floor  brokers  who  service  customer 
orders  in  the  Exchange's  market-maker 
crowds  to  compete  in  brokerage  rates 
against  options'  specialists  at  other 
exchanges  in  multiply-traded  classes. 


Unlike  the  situation  in  market-maker 
crowds,  specialists  control  both  the 
agency  and  principal  functions  on  other 
exchanges.  As  a  result,  these  specialists 
have  the  Ixixury  of  lowering  their 
brokerage  rates  to  induce  firms  to  send 
them  the  firm's  order  flow.  These 
specialists  can  still  make  a  comfortable 
living,  even  while  they  reduce  their 
brokerage  rates  below  a  level  at  which 
the  activity  could  be  provided 
economically  as  an  independent 
venture,  through  the  income  produced 
from  the  principal  part  of  the  business. 
The  stationary  floor  brokers  on  the 
CBOE  floor,  however,  do  not  have  the 
ability  to  reduce  their  rates  to  compete 
with  these  specialists  and  still  survive, 
because  (imlike  these  specialists  on 
other  exchanges)  they  have  no  dealer 
profits.  In  some  cases,  these  floor 
brokers  have  had  to  rely  on  the  superior 
service  provided  by  the  CBOE  market- 
maker  system  to  attract  order  flow  even 
in  situations  where  their  rates  may  be 
higher  than  those  charged  by  specialists 
on  other  exchanges.  In  order  to  allow 
the  Exchange's  stationary  floor  brokers 
to  compete  better  against  other  exchange 
specialists  without  sacrificing  the  many 
advantages  inherent  in  having  a  number 
of  option  classes  trade  in  the  competing 
market-maker  crowds,  the  Exchange  has 
determined  to  allow  its  market-makera 
to  provide  a  subsidy  to  the  floor  brokers 
to  provide  them  the  ability  to  lower 
their  rates  and  still  earn  an  acceptable 
level  of  income. 

a.  Generally 

The  proposed  rule  would  allow 
certain  market-makers  in  a  trading 
crowd  to  vote  to  impose  a  fee  on  a  per 
contract  basis  for  every  contract  traded 
by  every  market-maker,  whether  by 
person  or  by  order,  in  a  particular 
option  class.  This  fee  will  be  collected 
by  the  Exchange  and  will  be  used  for 
two  purposes.  First,  the  amount 
collected  will  be  used  to  reimburse  the 
Exchange  to  the  extent  the  market- 
makers  vote  to  reduce  the  rate  charged 
by  the  Exchange  to  execute  Order  Book 
Official  ("OBO")  orders.  The  amoimt 
paid  the  Exchange  will  be  the  amoimt 
of  the  Standard  OBO  Rate  minus  the 
rate  voted  on  by  the  market-makers 
multiplied  by  the  number  of  contracts 
executed  by  market-makers,  in  person  or 
by  order.  Any  remaining  amount  of  the 
subsidy  collected  v«rill  then  be  paid  to 
the  stationary  floor  broker  as  an 
inducement  for  that  floor  broker  to 
reduce  his  brokerage  rates.  The 
Exchange  believes  the  proposed  rule 
will  allow  the  Exchange's  market-maker 
crowds  to  compete  effectively  for  order 
flow  against  specialists  from  other 
exchanges  by  allowing  the  brokerage 
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rates  to  be  reduced  to  competitive 
levels.  It  should  be  noted  that  the 
stationary  floor  broker  would  be  entitled 
to  charge  whatever  brokerage  rate  he 
feels  appropriate,  but  it  is  expected  that 
the  floor  broker  will  consider  the  extent 
to  which  his  business  is  being 
subsidized  by  the  market-makers  in  the 
crowd  in  making  that  determination. 

Generally,  there  is  only  one  stationary 
floor  broker  in  a  trading  crowd.  In  some 
cases,  where  there  is  more  than  one 
stationary  floor  broker  in  a  trading 
crowd,  the  amount  remaining  after  the 
Exchange  has  been  reimbursed  will  be 
paid  to  the  stationary  floor  brokers  on  a 
pro  rata  basis  based  on  the  number  of 
Order  Routing  System  ("ORS")  Orders 
executed  by  each  floor  broker.  For  the 
sake  of  ease  of  administration,  the  fee 
likely  will  be  assessed  after  the  end  of 
the  month  in  which  transactions  on 
which  the  fee  was  based  occurred. 

b.  IDefinitions 

Proposed  new  Rule  2.40(a)(i)  defines 
the  category  of  brokers  who  will  be 
entitled  to  receive  part  of  the  market- 
maker  subsidy  as  a  Stationary  Floor 
Broker  ("SFB").  An  SFB  in  a  particular 
option  class  is  a  floor  broker  (A)  who 
has  estabUshed  a  business  in  the  trading 
crowd  for  that  class  of  accepting  and 
executing  orders  for  members  or 
registered  broker-dealers,  and  (B)  who 
transacted  at  least  80%  of  his  orders  for 
the  previous  month  in  the  trading  crowd 
at  which  that  option  class  is  traded.  The 
limitations  in  the  definition  are 
designed  to  ensure  that  those  floor 
brokers  who  have  made  a  commitment 
to  the  particular  option  class  and  who 
are  willing  to  accept  orders  from  a  wide 
variety  of  market  participants  are  the 
ones  who  will  benefit  fit)m  the  subsidy. 
It  is  these  floor  brokers  whose  reduced 
brokerage  rates  for  a  class  of  options 
v\rill  be  most  likely  to  attract  or  retain 
order  flow  in  that  class,  which  will  be 
of  benefit  to  the  market-makers  in  the 
trading  crowd  for  that  class  of  options. 

Proposed  new  Rule  2.40(a)(ii)  defines 
that  category  of  market-makers  who  will 
be  entitled  to  vote  on  the  market-maker 
surcharge  and  on  any  reduction  from 
the  Standard  OBO  Rate  as  a  Resident 
Market-Maker.  A  Resident  Market- 
Maker  is  defined  as  a  market-maker  in 
a  particular  option  class  who  transacted 
.  at  least  80%  of  his  market-maker 
contracts  in  option  classes  traded  in  the 
trading  crowd  where  the  particular 
option  class  is  traded  in  the  prior 
calendar  month.  The  limitation  in  this 
definition  ensures  that  those  market- 
makers  who  have  made  a  commitment 
to  fulfilling  their  market-maker 
obligations  in  the  relevant  trading 
Tsowd  are  the  ones  who  determine  to 


what  extent  they  will  be  willing  to 
compete  to  attract  business  to  the 
trading  crowd. 

Proposed  new  Rule  2.40(a)(iii)  defines 
the  types  of  orders  for  which  SFBs  can 
earn  a  subsidy.  An  ORS  Order,  for 
purposes  of  this  rule,  is  an  order  sent 
over  the  Exchange  Order  Routing 
System  and  given  an  ORS  identification 
number  and  that  is  not  an  order  of  the 
firm  for  whom  the  SFB  acts  as  a 
nominee  or  for  whom  the  SFB  has 
registered  his  membership.  The 
Exchange  decided  to  make  the 
determination  on  the  amoimt  of  a 
subsidy  an  SFB  receives  by -reference  to 
the  number  of  ORS  contracts  that  SFB 
executed  because  the  rate  the  SFB 
charges  for  ORS  orders  is  most  likely  to 
be  the  rate  which  will  attract  the  most 
order  flow.  Non-ORS  orders — such  as 
spreads,  large  telephone  orders,  and 
complex  or  contingent  orders — may 
require  more  effort  and  expertise  from 
the  floor  broker  and  are  not  as  sensitive 
to  rates  as  to  level  of  service.  In 
addition,  the  Exchange  determined  not 
to  allow  ORS  orders  executed  by  an  SFB 
on  behalf  of  the  firm  for  whom  the  SFB 
is  a  nominee  or  for  whom  he  has 
registered  his  membership  because 
these  orders  will  be  executed  by  the  SFB 
by  virtue  of  the  relationship  and  not  by 
virtue  of  the  rate  charged. 

c.  Option  Classes/Time  Period 

The  Exchange  has  determined  to 
allow  the  appropriate  Floor  Procedure 
Committee  to  determine  on  which 
classes  of  options  the  market-makers 
will  have  the  authority  to  vote  to  assess 
a  fee  and  to  reduce  the  OBO  brokerage 
rate.  The  Exchange  believes  that  it  is 
likely  that  the  program  will  be  started  in 
a  few  options  classes  initially  to 
determine  the  effects  of  the  program  on 
allowing  the  market-maker  crowds  to 
compete  with  specialists  from  other 
options  exchanges.  Over  time  it  is 
expected  that  the  program  may  be 
expanded  more  broadly  across  the  floor. 
Any  subsidy  agreed  to  be  paid  by  the 
market-makers  would  have  to  be  in 
effect  for  at  least  one  month  in  order  not 
to  disrupt  normal  Exchange  billing  and 
accoimting  procedures. 

d.  Voting  Procedures 

Proposed  new  Rule  2.40(d)(i)  requires 
that  the  vote  of  the  Resident  Market- 
Makers  to  institute  a  fee  shall  take  place 
in  the  crowd  where  the  applicable 
option  class  is  traded  and  the  vote  vdll 
be  conducted  by  the  OBO  in  that  option 
class.  The  normal  date  and  time  set  for 
the  vote  urill  be  8:15  a.m.  on  the 
Tuesday  of  expiration  week.  Expiration 
week  is  chosen  because  that  is  the  week 
when  the  attendance  is  generally 


highest.  The  OBO,  however,  can  set  a 
different  time  and/or  date  by  providing 
a  24-hour  notice  of  the  different  time 
and/or  date.  Any  Resident  Market- 
Maker  in  the  crowd  at  the  time  of  the 
vote  will  be  entitled  to  vote  on  the 
amount  of  the  fee  or  on  any  reduction 
in  the  OBO  brokerage  rate  for  the  next 
calendar  month.  The  votes  shall  be 
weighted  in  accordance  with  the 
number  of  contracts  traded  by  the 
particular  market-maker  in  the  relevant 
option  class  in  the  six  calendar  months 
prior  to  the  vote.  For  example,  the  vote 
of  a  Resident  Market-Maker  that  traded 
5%  of  the  contracts  in  the  previous  six 
calendar  months  will  be  counted  five 
times  as  much  as  the  vote  of  a  Market- 
Maker  that  traded  1%  of  the  contracts  in 
that  options  class  over  the  previous  six 
calendar  months.  In  the  case  of  a  class 
that  has  not  traded  for  at  least  six 
months,  the  weighting  shall  be 
determined  in  accordance  with  the 
respective  number  of  trades  for  the 
period  of  time  the  option  class  has 
traded.  For  a  class  that  has  not  traded 
at  all,  all  Resident  Market-Makers'  votes 
shall  be  weighted  equally. 

Any  proposed  fee  amount  that 
receives  a  majority  of  the  weighted  votes 
shall  become  effective  for  the  next 
calendar  month.  If  any  fee  amount  does 
not  receive  a  majority  by  weight  on  the 
first  ballot,  the  OBO  may  conduct 
subsequent  ballots  by  seeking  approval 
of  the  proposed  fees  receiving  the  most 
votes  by  weight  or  by  seeking  approval 
for  other  fee  amounts  proposed  by 
Resident  Market-Makers.  Similarly,  the 
Resident  Market-Makers  may  vote  to 
reduce  the  OBO  brokerage  rate  to  the 
rate  receiving  the  majority  of  the 
weighted  votes  being  effective  for  the 
next  calendar  month.  Again,  the  OBO 
may  conduct  subsequent  votes  if  no 
proposed  OBO  brokerage  rate  received 
the  majority  of  the  weighted  votes.  If  the 
Exchange  determines  to  reduce  the  OBO 
brokerage  rate  for  a  particular  class  of 
options  to  a  new  lower  Standard  OBO 
Rate,  the  market-makers  will  not  be 
responsible  for  reimbursing  the 
Exchange. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(  ^  of  the  Act 
in  general  and  further  the  objectives  of 
Section  6(b)(5)  *  in  particular  in  that 
they  are  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 


>15U.S.C78f(b). 
«15U.S.C78f(bK5). 


49622 


Federal  Register /Vol.  63,  No.  179 /Wednesday,  September  16,  1998 /Notices 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  is 
anticipated  to  enhance  the  ability  of 
market-makers  to  compete  with  the 
other  exchanges  for  order  flow. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effiectivenesis  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organizations  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  tathe 
proposed  rule  change  between  the    ■ 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  £ilso  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  File  No.  SR-CBOE-98-35  and 
should  be  submitted  by  October  7, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  98-24819  Filed  9-15-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40422;  International  Series 
Release  No.  1156;  File  No.  SR-EMCC-SS- 
07] 

Self-Regulatory  Organizations; 
Emerging  Markets  Clearing 
Corporation;  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  To  Require  Members  To 
Maintain  a  Pre-Biiling  Deposit 

September  9, 1998. 

On  July  24, 1998,  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  nde  change  (File  No.  SR- 
EMCC-98-07)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  August  14, 1998.2  Nq  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  Description 

Under  the  rule  change,  EMCC  will 
require  each  member  to  maintain  on 
deposit  with  EMCC  an  amount  equal  to 
three  times  the  member's  average 
monthly  EMCC  bill  ("pre-bill  amount"). 
The  purpose  of  the  pre-bill  amoimt  is  to 
provide  EMCC  with  additional 
operating  cash.  The  average  monthly 
bill  will  be  based  on  a  member's  three 
most  recent  monthly  EMCC  bills, 
excluding  all  pass-through  charges.  If  a 
member  does  not  have  a  three  month 
billing  history  [e.g.,  a  new  member), 
EMCC  will  estimate  the  member's 
average  monthly  bill  in  calctdating  the 
pre-bill  amoimt.  Members  will  continue 
to  be  billed  monthly  based  on  their 
actual  use  of  EMCC's  services. 

EMCC  will  recalculate  the  pre-bill 
amount  quarterly.  If  a  member's 
recalculated  pre-bill  amount  is  greater 
than  its  prior  pre-bill  amount,  the 
amount  of  such  difference  will  appear 
on  the  member's  next  monthly  bill  as  an 
additional  charge.  Conversely,  if  a 
member's  recalculated  pre-bill  amount 
is  less  than  its  prior  pre-bill  amount,  the 
amount  of  such  difference  will  appear 


on  the  member's  next  monthly  bill  as  a 
credit. 

n.  Discussion 

Section  17A(b)(3)(D)  of  the  Act  ^ 
requires  that  the  nUes  of  a  clearing 
agency  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  participants. 
The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
EMCC's  obligations  imder  Section 
17A(b)(3)(D)  because  the  pre-bill 
amount  will  be  calculated  based  on  each 
member's  use  of  EMCC's  services.  In 
addition,  the  rule  change  provides  for 
quarterly  recalculation  of  the  pre-bill 
amount,  which  shoiUd  help  ensure  that 
each  member's  pre-bill  amoimt 
accurately  reflects  the  current  level  of 
its  use  of  EMCC's  services. 

EMCC  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing. 
The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the 
publication  of  notice  because  such 
approval  will  allow  EMCC  to  collect  the 
pre-bill  amounts  promptly  which 
should  increase  its  liquidity  resources. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act* 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
EMCC-98-07)  be  and  hereby  is 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

IFR  Doc.  98-24815  Filed  9-15-98;  8:45  ami 
BIUING  CODE  M10-01-M 


*  17  CFR  20O.3O-3(«)(12). 


» 15  U.S.C  78»(b)(l). 

2  Securities  Exchange  Act  Release  No.  40311 
(August  7, 1998),  63  FR  43737. 


M5  U.S.C.  78<}-l  (b)(3)(D). 

«15U.S.a78q-l. 

» 17  CFR  200.3O-3(a)(12). 


AnotA 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40424;  File  No.  SR-NASD- 
98-6q 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  ttie 
Submission  of  Trade  Reports  in 
PORTAL-Designated  Securities  to  the 
Automated  Confirmation  and 
Transaction  Service 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder, ' 
notice  is  hereby  given  that  on 
September  8, 1998,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  through  its 
wholly  owned  subsidiary  the  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  Change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  interpret  the 
definition  of  "ACT  Eligible  Security"  in 
Rule  6110(a)  of  the  rules  of  the  NASD 
for  the  Automated  Confirmation 
Transaction  Service  ("ACT")  to  include 
all  securities  designated  as  PORTAL 
securities  pursuant  to  the  Rule  5320 
Series  of  the  PORTAL  Market  Rules  to 
the  extent  transactions  in  such 
PORTAL-designated  securities  are 
voluntarily  submitted  to  ACT  solely  for 
reconciliation,  comparison,  and/or 
clearance  and  settlement. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  (Dommission, 
Nasdaq  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Since  1983,  NASD  Rule  11180  has 
required  each  member  that  is  a 
participant  in  a  registered  clearing 
agency  to  subscribe  to  and  reconcile  all 
eligible  transactions  through  the  Trade 
Acceptance  and  Reconciliation  Service 
("TARS"),  a  system  operated  by  Nasdaq. 
TARS  is  an  on-line  reconciliation 
facility  that  aUows  both  parties  to  a 
trade,  through  the  Nasdaq  Workstation, 
to  reconcile  breaks  on  contract  sheets 
from  their  clearing  corporation  with 
respect  to  over-the-counter  ("OTC")  and 
exchange-listed  stocks.  None  of  the 
trade  information  submitted  to  TARS  is 
disseminated  to  the  public  in  any 
manner.  TARS  has  been  offered  as  an 
independent  service,  distinct  from  ACT. 
ACT  is  the  Nasdaq-operated  system 
used  by  members  to  compare  trades  and 
to  submit  trades  to  clearance  and 
settlement  at  The  Depository  Trust 
Company  ("DTC").  Pursuant  to  the  rules 
for  Reporting  Transactions  in  Over-the- 
Counter  Equity  Securities  in  the  Rule 
6600  Series,  members  are  obligated  to 
transmit  through  ACT  last  sale  reports 
of  transactions  in  OTC  equity  securities 
for  which  real-time  trade  reporting  is 
not  otherwise  required,  which  results  in 
public  dissemination  of  last  sale  reports 
for  these  transactions.  Thus,  unlike 
TARS,  ACT  includes  a  function  for  the 
public  dissemination  of  last  sale  reports. 

Because  of  low  reconciliation  activity 
in  TARS,  Nasdaq  determined  to 
integrate  TARS  fiinctionality  into  ACT 
and  eliminate  the  TARS  service. 
Pursuant  to  proposed  rule  change  SR- 
NASD-98-47,  Nasdaq  eliminated  TARS 
by  deleting  NASD  Rule  11180  and 
amended  ACT  rules  to  integrate  the 
TARS  functionality  itito  ACT.  This 
proposed  rule  chtoge  was  effective 
upon  filing  on  July  9, 1998,  in 
accordance  widi  Section  19(b)(3)(A)  of 
the  Act.3  Pursuant  to  proposed  rule 
change  SR-NASD-98-47,  Nasdaq 
proposes  to  implement  the  elimination 
of  TARS  as  of  September  8, 1998. 
Thereafter,  transactions  in  OTC  equity 
securities,  that  are  not  otherwise 
required  to  be  submitted  to  ACT  under 
the  Rule  6600  Series,  may  voluntarily  be 
submitted  to  ACT  solely  for  the  purpose 
of  taking  advantage  of  the 
reconciliation,  comparison  and/or 
clearing  functions  in  ACT. 

Nasdaq  has  been  advised  by  a  number 
of  members  that  they  have  been  using 
the  TARS  service  for  reconciliation  of 


transactions  in  equity  securities 
designated  as  PORTAL  securities  under 
the  Rule  5320  Series  of  the  PORTAL 
Market  Rules.  The  PORTAL  Market  is  a 
system  operated  by  Nasdaq  for 
securities  sold  in  a  private  placement  by 
an  issuer  under  the  exemption  fiom 
registration  provided  by  Section  4(2)  of 
the  Securities  Act  of  1933  ("1993 
Act"),*  that  qualify  for  resale  by 
investors  under  Rule  144A  under  the 
1993  Act.  5  E)esignation  of  a  security 
issue  as  a  PORTAL  security  qualifies  the 
issue  for  book-entry  clearance  and 
setUement  at  DTC.  Thus,  all  PORTAL 
securities  are  depository  eligible. 
Recently,  members  have  requested 
advice  as  to  whether  they  can  continue 
to  voluntarily  submit  trade  details  with 
respect  to  transactions  in  equity 
PORTAL-eligible  securities,  previously 
submitted  through  TARS,  into  ACT  for 
purposes  of  reconciliation,  comparison, 
andyor  clearance  only. 

Currently,  the  definition  of  "ACT 
Eligible  Security"  in  Rule  6110(a)  of  the 
ACT  Rules  does  not  directly  reference 
PORTAL,  privately  placed,  or  restricted 
securities.  Thus,  PORTAL-designated 
securities  are  not  specifically  excluded 
by  this  definition  from  treatment  as  an 
ACT  eligible  security.^  Nasdaq  is 
proposing  to  temporarily  interpret  the 
definition  of  "ACT  Eligible  Security"  to 
include  all  PORTAL-designated 
securities  to  the  extent  those  securities 
are  voluntarily  submitted  to  ACT  solely 
for  reconciliation,  comparison,  and/or 
clearance  and  settlement.  Nasdaq  has 
initiated  modifications  and  procedures 
related  to  ACT  that  will  inhibit  the 
ability  of  any  person  entering  a 
transaction  in  a  security  with  a  CUSIP 
number  for  a  PORTAL  security  from 
designating  the  transaction  as  a 
"reportable  trade,"  thereby^  preventing 
last  sale  reports  for  PORTAL-designated 
securities  from  being  publicly 
disseminated.  ACT  will  treat  any  entry 
involving  a  PORTAL-designated 
security  as  one  submitted  solely  for 
reconciliation,  comparison,  and/or 
clearance  and  settlement  purposes. 

Finally,  in  light  of  the  limited  use  of 
ACT  for  PORTAL-designated  securities. 


>  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


ns  U.S.C  788(b)(3MA). 


M5  U.S.C.  77(d)(2). 

*17  CFR  230.144 A. 

*The  definition  of  "ACT  Eligible  Security"  does 
include,  among  other  securities,  alt  OTC  Equity 
Securities  as  deCned  in  Rule  6600.  The  deCnition 
of  "OTC  Equity  Security"  in  Rule  6610(d]  does 
specifically  exclude  all  restricted  securities,  as 
deflned  in  Rule  144(a)(3)  under  the  1993  Act.  and 
PORTAL-designated  securities.  Nasdaq  is  not 
proposing  to  amend  or  interpret  this  latter 
definition  as  such  an  amendment  would  subject  all 
PORTAL-designated  securities  to  the  mandatory  90 
second  "reporting"  requirements  of  the  Rule  6600 
Series,  and  would  result  in  the  public 
dissemination  of  last  sale  information  for  such 
transactions. 
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it  is  Nasdaq's  position  that  the 
submission  of  trade  details  in  PORTAL- 
designated  securities  to  ACT  will  not 
subject  these  transactions  to  SEC  fees 
pursuant  to  Section  31  of  the  Act,'  as 
PORTAL-designated  securities  are  not 
subject  to  "prompt  last  sale  trade 
reporting"  as  that  term  is  used  for  the 
purposes  of  Section  31  fee  assessment. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,"  which  requires,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general  to  protect  investors  and  the 
public  interest.  The  NASD  believes  that 
the  proposed  rule  change  is  wholly 
consistent  with  the  purposes  of  the  Act 
in  that  it  will  encourage  members  to 
submit  trade  details  of  transactions  in 
PORTAL-designated  securities  to  the 
Association  through  ACT  for 
reconciliation,  comparison,  and 
clearance  and  settlement  piu^oses  and 
will,  thereby,  provide  the  Association 
with  trade  details  regarding  such 
transactions  and  facilitate  clearance  and 
settlement  in  such  securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  oflhe  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Nasdq  has  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 


NASD  and,  therefore,  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act »  and 
subparagraph  (e)(1)  of  Rule  19b-4 
thereunder.^"  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
that  such  action  is  necessary  or 
appropriate  in  the  pubUc  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rv.  S<^citati^  ef  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.*^ 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  No.  SR- 
NASD-98-68  and  should  be  submitted 
by  October  7, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  98-24816  Filed  9-15-98;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMRMSSION 

[Release  No.  34-40418;  Hie  No.  SR>PCX- 
96-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  tt>e 
Pacific  Exchange,  Inc.  Relating  to 
Equity  Trading  Halts  Due  to 
Extraordinary  Market  Volatility 

September  9, 1998. 

Pvirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  *  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  4, 
1998,  as  amended  on  August  31, 1998, 
the  Pacific  Exchange.  Inc.  ("PCX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange. ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulsstance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  codify 
its  rules  relating  to  trading  halts  in 
equity  securities  due  to  extraordinary 
market  volatility. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fbr,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


'  15  U.S.C.  78e8. 
•15U.S.C.  780-3. 


9  15U.S.C.  788(b)(3)(A)(i). 
•017  CFR  240.19b-4(e)(l). 

"In  reviewing  this  proposed  rule  change,  the 
Commission  has  considered  its  impact  on 
efnciency,  competition  and  capital  formation.  15 
U.S.C.  78c(n. 

"  17  CFR  200.30-3(a)(12). 


•      >  15  U.S.C.  7as(b)(l)  (1982). 

2 17  CFR  240.19b-4  (1991). 

3  On  August  31, 1998,  the  PCX  an  amendment 
with  the  Conunission,  requesting  that  the 
Commission  treat  the  filing  as  a  "non-controversial" 
rule  filing  pursuant  to  Rule  19b-4(e)(6).  17  CFR 
240.19b-4(e)(6).  The  amendment  also  clarified  the  - 
background  to  the  PCX's  existing  circuit  breaker 
policy  and  proposed  rule  change,  and  made 
technical  corrections  to  the  filing.  See  Letter  from 
Michael  Pacileo,  Staff  Attorney,  PCX  to  Joshua 
Kans,  Attorney.  Division  of  Market  Regulation, 
Commission,  dated  August  31, 1998.  The 
Commission  deems  the  proposal  filed  upon  receipt 
of  the  August  31, 1998  amendment. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  is  proposing  to  codify 
its  current  policy  of  imposing  trading 
halts  as  quickly  as  practicable  whenever 
the  New  York  Stock  Exchange  ("NYSE") 
and  other  equity  markets  have 
suspended  trading  due  to  extraordinary 
market  volatility.  The  Exchange  most 
recently  restated  its  market  closing 
policy  in  April  1998,  in  conjunction 
with  the  NYSE's  and  other  exchanges' 
amendments  to  their  circuit  breaker 
rules.* 

Circuit  Breakers  are  coordinated 
cross-market  trading  halts  that  are 
intended  to  help  avoid  systematic 
breakdown  when  a  severe  one-day 
market  drop  of  historic  proportions 
prevents  the  financial  markets  fitim 
operating  in  an  orderly  manner.  The 
securities  and  futures  market  introduced 
circuit  breakers  to  offer  investors  an 
opportunity  to  assess  information  and 
positions  when  the  markets  experience 
a  severe,  rapid  decline. 

In  1988,  in  response  to  the  October 
19, 1987  market  drop,  the  Commission 
approved  various  exchanges'  circuit 
breaker  proposals,  along  with  the  PCX's 
and  National  Association  of  Securities 
Dealers'  ("NASD")  circuit  breaker 
policy  statements.  The  circuit  breaker 
proposals  were  intended  to  provide 
market  participants  with  an  opportimity 
during  a  severe  market  decline  to 
reestablish  an  equilibriimi  between 
buying  and  selling  interest  in  a  more 
orderly  fashion.  In  October  1997,  the 
first  circuit  breakers  were  triggered  due 
to  a  decline  of  554  points  on  the  Dow 
Jones  Industrial  Average  ("Dow").  This 
triggering  of  the  circuit  breakers  when 
the  markets  were  operating  smoothly 
prompted  the  markets  to  re-evaluate  the 
operation  and  function  of  circuit 
breakers.  In  January  1998,  as  a  result  of 
the  events  of  October  1997,  several 
exchanges  adopted  interim  changes  to 
the  circuit  breaker  rules.^  Subsequently, 
the  markets  agreed  to  the  current 
uniform  circuit  breaker  rule,  which  the 
PCX  proposes  to  codify.^ 


*  See  Securities  Exchange  Act  Release  No.  39846 
(April  9, 1998),  63  FR  18477  (April  15, 1998). 

'  See  Securities  Exchange  Act  Release  No.  39852 
Oanuary  26, 1998).  63  FR  5408  (February  2,  1998) 
(order  granting  accele.~8ted  approval  of  proposed 
rule  changes  by  NYSE,  American  Stock  Exchange 
("AMEX"),  Boston  Stock  Exchange  ("BSE"), 
Chicago  Stock  Exchange  ("CHX")  and  Philadelphia 
Stock  Exchange  ("PHLX")).  The  proposed  rule 
changes  became  effective  on  February  2, 1998,-and 
were  approved  on  a  pilot  basis  until  April  30, 1998. 

*  See  Securities  Exchange  Act  Release  No.  39846 
(April  9, 1998),  63  FR  18477  (April  IS,  1998) 


The  PCX  proposes  to  codify  its  Circuit 
Breaker  trigger  levels  for  a  one-day 
decline  of  10  percent,  20  percent,  and 
30  percent  of  the  Dow,  to  be  calculated 
at  the  beginning  of  each  calendar 
quarter,  using  the  average  closing  value 
of  the  Dow  for  the  previous  month  to 
establish  specific  point  values  for  the 
quarter.  Each  trigger  will  be  rounded  to 
the  nearest  50  points.' 

Before  11:00  a.m.,"  the  halt  for  a  10 
percent  decline  will  be  one  hour.  At  or 
after  11:00  a.m.  but  before  11:30  a.m., 
the  halt  will  be  for  one-half  hour.  If  the 
10  percent  trigger  value  is  reached  at  or 
after  11:30  a.m.,  the  market  will  not  halt 
at  the  10  percent  level  and  will  continue 
trading. 

The  halt  for  a  20  percent  decline  will 
be  two  hours  if  triggered  before  10:00 
a.m.  At  or  after  10:00  a.m.  but  before 
11:00  a.m.,  the  halt  will  be  for  one  hour. 
If  the  20  percent  trigger  value  is  reached 
at  or  after  11:00  a.m.,  trading  v«ll  halt 
for  the  remainder  of  the  day.  If  the 
market  declines  by  30  percent,  at  any 
time,  trading  will  be  halted  for  the 
remainder  of  the  day. 

(2)  Basis 

The  Exchange  believes  that  this 
proposal  is  consistent  with  Section  6(b) 
of  the  Act,'  in  general,  and  Section 
6(b)(5),^°  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


(approving  proposed  rule  changes  by  NYSE,  AMEX, 
BSE,  CHX.  PHLX  and  NASD). 

'  For  example,  if  the  average  of  the  Dow  closing 
values  for  the  previous  month  is  7700, 10%  of  such 
average  would  be  770;  this  number  would  be 
rounded  to  the  nearest  50  points  to  create  a  circuit 
breaker  trigger  level  of  750  points.  In  addition,  if 
a  trigger  level  is  midway  between  two  points,  it  will 
be  rounded  down,  e.g.,  825  would  be  rounded  to 
800,  and  875  would  be  rounded  to  850. 

■All  time  references  are  to  Pacific  Time. 

•15U.S.C78f(b). 

"»15U.S.C78f(b)(5). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  imposed  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  August  31, 1988,  the  date  on 
which  the  filing  was  amended  to  reflect 
the  noncontroversial  status  of  this  rule 
change,ii  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act"  and  Rule  19b-4(e)(6)  thereimder. 

At  any  time  within  60  days  of  the 
August  31, 1998  amendment  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act 

IV.  Solicitation  of  Qmiments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act.^^ 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nUe 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W.. 


"The  Commission  waived  the  five-day  prefiling 
requirement  for  "noncontroversial"  rule  changes 
under  Rule  19b-4(e)(6),  17  CFR  240.19b-4(e)(6), 
because  the  Commission  had  an  opportunity  to 
review  the  proposal  when  the  Exchange  originally 
submitted  it  on  August  4. 1998. 

"15U.S.C78s(b)(3)(A). 

"In  reviewing  the  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition 
and  capital  formation.  15  U.S.C  7Sc(f). 
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Washington.  D.C.  25049.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-PCX-98-38 
and  should  be  submitted  by  October  7, 
1998. 

For  the  Commission,  by  the  Division  of 
Mafket  Regulation,  pursuant  ta  delegated 
authority.'^ 

Margaret  H.  McFarland.  ^ 

Deputy  Secretary. 
IFR  Doc.  98-24817  Filed  9-15-98;  8:45  am) 

BILUNG  CODE  801(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40412;  File  No.  SR-PCX- 
98-271 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Relating  to 
the  Autonratic  Execution  of  Option 
Orders 

September  8, 1998. 

I.  Introduction 

On  June  12. 1998,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-^ 
thereunder,^  a  proposed  rule  chemge  to 
amend  PCX  Rule  6.87  governing  the 
operations  of  the  Exchange's  Automatic 
Execution  System.  On  July  14, 1998,  the 
PCX  filed  with  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  August  3, 
1998.*  The  Commission  received  no 
comments  regarding  the  proposal.  This 
order  approves  the  proposal  as 
amended. 

n.  Description  of  the  Proposal 

Presently,  orders  entered  via  the 
Exchange's  Member  Firm  Interface 
("MFI")  are  delivered  to  one  of  three 


"  17  CFR  200.30-3(a)(12). 

'15U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

>  See  Letter  from  Michael  D.  Pierson.  Senior 
Attorney.  Regulatory  Policy.  Exchange,  to  Ken 
Rosen,  Attorney,  Division  of  Market  Regulation, 
Commission,  dated  July  13,  1998  ("Amendment  No. 
1"). 

*  Securities  Exchange  Act  Release  No.  40263  (July 
24. 1998)  63  PR  41312. 


destinations:  (a)  to  the  Exchange's 
Automatic  Execution  System  for  options 
trading  ("Auto-Ex"),  where  they  are 
automatically  executed  at  the 
disseminated  bid  or  offering  price;  (b)  to 
Auto-Book,  which  maintains  non- 
marketable  limit  orders  based  on  limit 
price  and  time  receipt;  or  (c)  to  a 
Member  Firm's  default  destination,  a 
particular  firm  booth  or  remote  entry 
site,  if  the  order  fails  to  meet  the 
eligibility  criteria  necessary  for  using 
either  Auto-Ex  or  Auto-Book  or  if  the 
Member  Firm  requests  such  default  for 
its  orders.* 

The  Exchange  now  proposes  to  adopt 
new  PCX  Rule  6.87(d),8  which  would 
provide  that  the  Exchange's  Options 
Floor  Trading  Committee  ("OFTC")  may 
designate  electronic  orders  in  an  option 
issue  to  receive  automatic  executions  at 
prices  reflecting  the  National  Best  Bid  or 
Offer  ("NBBO"). 

The  proposal  would  allow  the  OFTC 
to  designate,  for  an  option  issue,  that  an 
order  will  default  for  manual 
representation  by  a  floor  broker  in  the 
trading  crowd  if  the  order  would  be 
executed  at  a  price  that  is  more  than  one 
trading  increment  away  fi'om  the  PCX 
market  price'  The  proposal  also  would 
permit  die  OFTC  to  designate,  for  an 
option  issue,  that  if  the  NBBO  is  crossed 
(e.g.,  BVa  bid,  6  asked)  or  locked  (e.g.,  6 
bid,  6  asked),  then  customer  orders  to 
buy  or  sell  the  series  would  default  for 
manual  representation  in  the  trading 
crowd.  Under  the  proposal,  however, 
the  Exchange  would  maintain  the 
flexibility  to  require  automatic 
executions  on  the  Exchange  when  the 


>  See  Securities  Exchange  Act  Release  No.  27633 
Oanuary  18, 1990)  55  PR  2466  (January  24, 1990); 
Securities  Exchange  Act  Release  No.  39970  (May  7, 
1998)  63  PR  26662  (May  13. 1998). 

•PCX  Rules  6.87  governs  the  operation  of  Auto- 
Ex.  Currently,  only  non-broker/dealer  customer 
orders  for  up  to  ten  option  contracts  (or  20  option 
contracts,  depending  on  the  option  issue)  are 
eligible  to  be  executed  on  Auto-Ex.  See  PCX  Rule 
6.87.  Moreover.  Auto-Ex  is  designed  to  prevent 
executions  at  prices  inferior  to  prices  being 
concurrently  disseminated  in  other  marketplaces  in 
multiply-traded  issues.  When  Auto-Ex  prevents  an 
automatic  execution  from  occurring  because  it 
would  trade  through  a  better  price  on  another 
market,  the  order  will  default  either  to  a  member 
firm  booth  or  to  a  hand-held  terminal  in  the  trading 
crowd  (depending  on  the  member  firm's 
instruction).  See  Letter  from  Michael  D.  Pierson, 
Senior  Attorney,  Regulatory  Policy.  Exchange,  to 
Kenneth  Rosen,  Attorney,  Division,  Connmission, 
dated  August  27, 1998.  Thereafter,  the  order  could 
be  represented  manually. 

'  The  Commission  recently  approved  a  similar 
proposal  by  the  Chicago  Board  Options  Exchange. 
See  Securities  Exchange  Act  Release  No.  40096 
(June  16, 1998)  63  FR  34209  (June  23. 1998). 


NBBO  is  locked  or  crossed  Such  action 
may  be  appropriate,  for  example,  when 
there  is  a  large  influx  of  electronic 
orders  and  a  fair  and  orderly  market 
would  be  better  served  by  a  reduction  in 
the  number  of  orders.  In  such  situations, 
public  customers  would  receive  very 
favorable  prices  on  their  orders. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposal  rule  change  is 
consistent  with  the  requirements  of  the 
Act.  In  particular,  the  Commission 
believes  the  proposal  is  consistent  with 
Section  3(f) »  and  Section  6(b)(5) »  of  the 
Act.  Section  6(b)(5)  requires,  among 
other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 

By  automating  the  execution  of 
eligible  retail  orders  for  equity  options, 
the  proposal  should  help  to  ensure  that 
investors  receive  prompt,  automatic 
execution  of  Auto-Ex  options  orders  at 
the  best  available  prices,  even  if  those 
prices  are  being  quoted  in  a  market 
other  than  the  Exchange.  This  proposal 
should  minimize  the  delay  inherent  in 
manually  handling  orders  in  this 
circumstance,  and  thereby  reduce  the 
risk  to  investors  that,  as  a  result  of  an 
adverse  move  in  the  market  while  their 
orders  are  being  manually  handled,  they 
may  receive  an  inferior  execution  or 
none  at  all. 

Moreover,  the  proposal  is  consistent 
with  Section  3(f)  of  die  Act  because  it 
should  help  to  promote  competition  for 
dually  listed  options  among  options 
exchanges  by  helping  to  ensure  that 
investors  receive  an  automatic 
execution  at  the  NBBO  regardless  of 
whether  that  quote  originated  on  the 
PCX  or  on  another  exchange. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PCX-27),  as 
amended,  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
[FR  Doc.  98-24818  Filed  9-15-98;  8:45  am] 

BILUNG  COOE  80tO-01-M 


*  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

<'15U.S.C78f(b)(5). 

'015U.S.C.  78s(b)(2). 

"  17  CFR  200.30-3(a)(12). 
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SECURniES  AND  EXCHANGE 
COMMISSION 

[Reieasa  No.  34-40420.  File  No.  SR-PHLX- 
98-23] 

September  9, 1998. 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
to  Amend  By-Law  Article  XI,  §  11-1— 
Appeals;  Article  XII,  §  12-4— 
Application;  and  Article  XV,  §  15-3— 
Disposition  of  Proceeds  of  Sale  of 
Membership 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  and  Rule  19b-4  Uiereunder,* 
notice  is  hereby  given  that  on  August 
18,  1998,  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  nUe  change  as  described  in 
Items,  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange.^ 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  amend  By-Law 
Article  XI,  §  11-1 — ^Appeals;  Article  XII, 
§  12-4 — Application;  and  Article  XV, 
§  15—3 — Disposition  of  Proceeds  of  Sale 
of  Membership.  The  Exchange  has 
proposed  a  By-Law  amendment  to 
Article  XV  to  permit  the  Board  of 
Governors  to  determine  the  validity  and 
amoimt  of  claims  asserted  against  a 
membership.  Additionally,  the 
Exchange  proposes  to  amend  Article  XI 
and  Article  XII  to  provide  that  an 
adverse  Admissions  Committee  decision 
may  be  appealed  to  the  Board.  The  text 
of  the  proposed  rule  change  is  available 


>  IS  U.S.C.  78s(b)(l)  (1994). 

» 17  CFR  24(H9b-4  (1997). 

^Tbe  pro[>osal  was  originally  sulnnitted  on  lune 
24, 1998,  however,  the  PHLX  biled  to  include  the 
circulars  as  required  by  Form  19b-4.  See  Form  19b- 
4.  3  Fed.  Sec.  L  (CCH)  1 33,351.  The  Exchange 
subsequently  submitted  Amendment  No.  1  that 
included  the  circulars  and  made  technical  changes 
to  the  proposed  rule  language.  See  Letter  from 
Murray  L  Ross,  Vice  President  and  Secretary, 
PHLX,  to  Michael  Walinskas,  Deputy  Associate 
Director.  Division  of  Market  Regulation 
("Division").  Commission,  dated  August  17, 1998 
("Amendment  No.  1").  In  addition,  the  PHLX 
agreed  to  additional  technical  changes  to  its 
proposed  rule  language  to  accurately  reflect  the 
differences  bet^reen  the  proposed  rule  language  and 
the  PHLX's  current  rule  language.  Telephone 
conversation  between  Murray  L.  Ross,  Vice 
President  and  Secretary,  PHLX  and  Karl  Vamer, 
Attorney,  Division.  Commission,  on  September  1, 
1998. 


at  the  Office  of  the  Secretary,  the  PHLX 
and  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PHLX  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propose  Rule 
Change 

1.  Purpose 

The  PHLX  has  proposed  a  By-Law 
amendment  to  Article  XV,  §  15-3, 
Disposition  of  Proceeds  of  Sale  of 
Membership,  to  permit  the  Board  of 
Governors,  rather  than  the  Arbitration 
Committee  or  a  panel  thereof,  to 
determine  the  validity  and  amoimt  of 
claims  asserted  against  a  membership 
pursuant  to  the  specified  order  of  claims 
enumerated  in  the  By-Laws.  This 
proposed  By-Law  amendment,  as 
recommended  by  the  Arbitration  and 
Executive  Committees  of  the  Board, 
seeks  to  conform  the  By-Law  with 
procedures  adopted  by  other  registered 
national  securities  exchanges  *  and 
provides  for  Board  oversight  of  seat 
proceeds  disposition. 

Additionally,  the  Exchange  proposes 
to  amend  Article  XI,  §  11-1,  Appeals, 
and  Article  XII,  §  12-4,  AppUcation,  to 
provide  that  an  adverse  Admissions 
Committee  decision  be  appealed  to  the 
Board.  These  proposed  amendments 
seek  to  conform  the  By-Laws  with 
procedures  adopted  by  other  exchanges 
wherein  appeals  are  taken  to  the  Board 
or  heard  by  a  panel  of  the  Board  subject 
to  ratification,  such  as  CBOE  Rule  19.5 
and  American  Stock  Exchange,  Inc., 
Constitution,  Article  IV,  §  1(g).  Thus,  the 
proposal  creates  a  right  of  appeal  fit>m 
Admissions  Committee  decisions. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  wiQi  Section  6  of  the  Act  ^  in 
general,  and  in  particidar,  with  S«:tion 
6(b)(5)  fi  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade. 


*  See  Chicago  Board  Options  Exchange  ("CBOE") 
Rule  3.15  and  New  York  Stock  Exchange,  Inc. 
Constitution,  Article  Q,  Sec.  11. 

'  15  U.S.C.  78f. 

•15U.S.C78fn))(5). 


prevent  fraudulent  and  manipulative 
acts  and  practices,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  public  interest  by  providing 
Board  oversight  of  the  disposition  of 
seat  proceeds  and  Admissions 
Committee  appeals. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  received 
in  resfMjnse  to  Circulars  98-56  and  98- 
67.  which  were  distributed  to  all 
members  and  participants  of  the  PHLX. 

in.  Date  of  EfiFecti  veness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  PHLX  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nUe 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the  ^ 
proposed  rule  change  t)etween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
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provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  PHLX's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-g8-23  and  shoidd  be 
submitted  by  October  7, 1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFariand, 

Deputy  Secntaiy.  _ 

(FR  Doc  98-24820  Filed  9-1S-98: 8:45  am) 

MXMQ  COM  aeio-ei-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AQCNCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkaeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  conmients  on  or  before 
October  16, 1998.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (OMB  83- 
1).  supporthig  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  firom  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White. 
Small  Business  Adbtninistration.  409  3rd 
Street.  SW.,  5th  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer.  Victoria 
Wassmer,  Office  of  Information  and 
Regulatory  Afiairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  BuikUng.  Washington. 
DC  20503. 

FOR  FURTHER  MP0RMAT10N  CONTACT: 
Jacqueline  White.  Agency  Clearance 
Officer,  (202)  205-6629. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  forms  for  8(a) 
Program. 

Form  No.:  lOlOA.  lOlOB.  lOlOC 

Frequency:  On  Occasion. 


Description  of  Respondents:  8(a) 
Companies. 
Annual  Responses:  33,000. 
Annual  Burden:  177,000. 

Dated:  September  10. 1998. 
Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  98-24788  Filed  9-15-98;  8:45  am] 
BCUNO  cooe  aeis-oi-p 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  *3103;  Amendment 

State  of  Iowa 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency  dated  August  31, 
1998,  the  above-numbered  Declaration 
is  hereby  amended  to  include  Decatur 
and  Union  Counties  in  the  State  of  Iowa 
as  a  disaster  area  due  to  damages  caused 
by  severe  storms,  tornadoes,  and 
flooding  beginning  on  June  13, 1998  and 
continuing  throu^  July  15. 1998.  This 
declaration  is  further  amended  to 
extend  the  deadline  for  filing 
applications  for  physical  damages  as  a 
result  of  this  disaster  to  September  14, 
1998. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  coimty  of 
Mercer  in  the  State  of  Missouri  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location.  All 
other  counties  contiguous  to  the  above- 
named  primary  counties  have  been 
previously  declared. 

AU  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is 
April  2. 1999. 

(Catalog  of  Federal  Domestic  Assistance    ' 
Program  No*.  59002  and  59008.) 

Dated:  September  3. 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc  98-24792  Filed  9-15-98;  8:45  am] 

■LUNG  COOC  S02S-01-P 


'17CFS200.30-3(aHl2). 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  *3126] 

State  of  North  Carolina 

As  a  result  of  the  President's  major 
disaster  declaration  on  August  27, 1998, 
and  amendments  thereto  on  September 
1  and  2, 1  find  that  the  following 
counties  in  the  State  of  North  Carolina 
constitute  a  disaster  area  due  to 
damages  caused  by  Hurricane  Bonnie 
beginning  on  August  25, 1998  and 


continuing  through  September  1, 1998: 
Beaufort,  Bertie,  Bladen,  Brunsvwck, 
Camden,  Carteret,  Chowan,  Columbus, 
Craven,  Ciunberland,  Currituck,  Dare, 
Duplin.  Greene,  Hyde,  Jones,  Lenoir, 
Martin,  New  Hanover,  Onslow,  Pamlico, 
Pasquotank,  Pender,  Perquimans,  Pitt. 
Robeson,  Sampson,  Tyrrell, 
Washington,  and  Wayne.  Applications 
for  loans  for  physical  damages  as  a 
result  of  this  disaster  may  be  filed  until 
the  close  of  business  on  October  26. 
1998,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  May  27, 
1999  at  the  address  listed  below  or  other 
locally  announced  locations: 

Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place, 
Suite  300.  AUanta.  GA  30308 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  and  independent  cities  may  be 
filed  imtil  the  specified  date  at  the 
above  location:  Edgecombe.  Gates. 
Halifax,  Harnett,  Hertford,  Hoke, 
Johnston,  Moore,  Northampton, 
Scotland,  and  Wilson  Counties  in  North 
Carolina;  Dillon,  Horry,  and  Marlboro 
Counties  in  South  Carolina;  and  the 
Independent  Cities  of  Chesapeake, 
Suffolk,  and  Virginia  Beach  in  Virginia. 
The  interest  rates  are: 


Percent 

Physical  Damage: 

HOMEOWNERS  WITH  CREDIT 

AVAILABLE  ELSEWHERE  .... 

6.875 

HOMEOWNERS        WITHOUT 

CREDIT  AVAILABLE  ELSE- 

WHERE   _... 

3.437 

BUSINESSES   WITH    CREDIT 

AVAILABLE  ELSEWHERE  .._ 

8.000 

BUSINESSES      AND      NON- 

PROFIT    ORGANIZATIONS 

WITHOUT    CREDIT    AVAIL- 

ABLE ELSEWHERE _ 

4.000 

OTHERS    (INCLUDING    NON- 

PROFIT   ORGANIZATIONS) 

WITH    CREDIT   AVAILABLE 

ELSEWHERE  „ 

7.125 

For  Economic  Injury: 

BUSINESSES     AND     SMALL 

AGRICULTURAL  COOPERA- 

TIVES   WITHOUT    CREDIT 

AVAILABLE  ELSEWHERE  .... 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  312608.  For 
economic  injiiry  the  nimibers  are 
998400  for  North  Carolina,  998500  for 
South  Carolina,  and  998600  for  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
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Dated:  September  3, 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  98-24791  Filed  9-15-98;  8:45  am] 

BILUNQ  COOE  802S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3085;  Amendment 
#1] 

State  of  South  Dakota 

In  accordance  vdth  information 
received  from  the  Federal  Emergency 
Management  Agency,  the  above- 
nimibered  Declaration  is  hereby 
amended  to  include  Brown,  Clark, 
Codington,  Day,  Marshall,  Roberts,  and 
Spink  Counties  in  the  State  of  South 
Dakota  as  a  disaster  area  due  to  damages 
caused  by  flooding,  severe  storms,  and 
tornadoes,  and  to  establish  the  incident 
period  for  this  disaster  as  begiiming  on 
April  25, 1998  and  continuing  through 
June  22, 1998.  This  declaration  is 
further  amended  to  extend  the  deadline 
for  filing  applications  for  physical 
damages  as  a  result  of  this  disaster  to 
September  21, 1998. 

hi  addition,  applications  for  economic 
injury  loans  fitim  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Beadle,  Deuel,  Edmunds,  Falk, 
Grant,  Hamlin,  Hand,  Kingsbury,  and 
McPherson  Counties  in  South  Dakota, 
and  Big  Stone  and  Traverse  Counties  in 
Minnesota.  All  other  counties 
contiguous  to  the  above-named  primary 
coimties  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is 
March  1, 1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  2, 1998. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  98-24789  Filed  9-15-98;  8:45  am] 
NLUNQ  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3125;  Amendment 
#1] 

State  of  Texas 

In  accordance  with  notices  from  the 
Federal  Emergency  Management  Agency 
dated  August  30  and  31, 1998,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  Kinney,  Maverick, 


Real,  Uvalde,  and  Webb  Counties  in  the 
State  of  Texas  as  a  disaster  area  due  to 
damages  caused  by  Tropical  Storm 
Charley.  This  declaration  is  further 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
August  22, 1998  and  continuing  through 
August  31, 1998.  In  addition, 
applications  for  economic  injury  loans 
from  small  businesses  located  in  the 
follovnng  contiguous  counties  in  the 
State  of  Texas  may  be  filed  imtil  the 
specified  date  at  the  previously 
designated  location:  Bandera,  DimmiL 
Duval,  Frio.  Jim  Hogg,  Kerr,  LaSalle, 
McMullen,  Medina,  Zapata,  and  Zavala. 
Any  counties  contiguous  to  the  above- 
named  primary  coimties  and  not' listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
October  24, 1998,  and  for  economic 
injury  the  deadline  is  May  26, 1999. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Nos.  59002  and  59008] 

■   Dated:  September  4, 1998. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

IFR  Doc.  98-24793  Filed  9-15-98;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3123;  Amendment 
#1] 

State  of  Wisconsin 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  the  above- 
numbered  Declaration  is  hereby 
amended  to  include  Racine  County, 
Wisconsin  as  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding,  and  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
August  5, 1998  and  continuing  through 
August  15, 1998. 

In  addition,  appUcations  for  economic 
injury  loans  firom  small  businesses 
located  in  the  contiguous  county  of 
Kenosha  in  the  State  of  Wisconsin  may 
be  filed  until  the  specified  date  at  the 
previously  designated  location.  All 
other  counties  contiguous  to  the  above- 
named  primary  county  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
C)ctober  11, 1998,  and  for  economic 
injury  the  deadline  is  May  12, 1999. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008} 


Dated:  September  2, 1998. 

Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  98-24790  Filed  9-15-98;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Industry 
Sector  Advisory  Committee  on  Small 
and  Minority  Business  (iSAC-14) 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  that  die  October  5, 1998, 
meeting  of  the  Industry  Sector  Advisory 
Committee  on  Small  and  Minority 
Business  will  be  held  from  9:15  a.m.  to 
3:00  p.m.  The  meeting  will  be  closed  to 
the  public  from  12:00  noon  to  3:00  p.m. 
and  open  to  the  public  from  9:15  a.m. 
to  12:00  noon. 

summary:  The  Industry  Sector  Advisory 
^Committee  on  Small  and  Minority 
Business  will  hold  a  meeting  on  October 
5, 1998  bom  9:15  a.m.  to  3:00  p.m.  The 
meeting  will  be  closed  to  the  public 
from  12:00  noon  to  3:00  p.m.  The 
meeting  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  trade  policy.  Pursuant  to 
Section  2155(f)(2)  of  Tide  19  of  the 
United  States  Code,  I  have  determined 
that  this  meeting  will  be  concerned  with 
matters  the  disclosure  of  which  would 
seriously  compromise  the  development 
by  the  United  States  Government  of 
trade  policy,  priorities,  negotiating 
objectives  or  bargaining  positions  with 
respect  to  the  operation  of  any  trade 
agreement  and  other  matters  arising  in 
connection  with  the  development, 
implementation  and  administration  of 
the  trade  poUcy  of  the  United  States. 
The  meeting  will  be  open  to  the  pubUc 
and  press  from  9:15  a.m.  to  12:00  noon 
when  trade  policy  issues  will  be 
discussed.  Attendance  during  this  part 
of  the  meeting  is  for  observation  only. 
Individuals  who  are  not  members  of  the 
committee  will  not  be  invited  to 
comment. 

DATES:  The  meeting  is  scheduled  for 
October  5, 1998,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Commerce,  Room 
4830,  located  at  14th  and  Constitution 
Avenue,  NW,  Washington,  D.C.,  imless 
otherwise  notified. 


1?ajA..a1    Donietao  /  \/i->1      R1      NTn      fTO  / \Mar\nacr\a\r     QorttomKar    1R      1  QQft  /  MntiVoc 
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FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Daley,  Office  of  the  United  States  Trade 
Representative,  (202)  395-6120. 
Pate  Felts, 

Assistant  U.S.  Trade  Representative  for 
Intergovernmental  Affairs  and  Public  Liaison. 
fFR  Doc.  98-24801  Filed  9-1S-98;  8:45  am] 
■tuma  cooc  3i«m>i-m 


Intended  effective  date:  October  1, 
1998. 

Dorothy  W.  Walker, 
Federal  Register  Liaison. 
(PR  Doc.  98-24759  Filed  9-15-98;  8:45  am) 

BMJJNQ  CODE  4t10-62-P 

DEPARTMENT  OF  TRANSPORTATION 


DEPARTMENT  OF  TRANSPORTATION      ^^*^  °'  ^®  Secretary 


Office  of  The  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending 
September  4, 1998 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

Docket  Number:  OST-98-4396. 

Date  Filed:  August  31, 1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTCl  0082  dated  August  25, 
1998  Longhaul  Expedited  Resos  rl-6 
Intended  effective  date:  October  1, 1998. 

Docket  Number:  OST-98-4397. 

Date  Filed:  August  31, 1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTCl  0083  dated  August  25, 
1998  rl-2— Within  South  America 
Expedited  Resos,  PTCl  0084  dated 
August  25, 1998  r3-18 — Caribbean 
Expedited  Resos,  PTCl  0085  dated 
August  25, 1998  rl9— Within  South 
America  Expedited  Resos,  PTCl  Fares 
0029  dated  August  25, 1998  Tables. 
Intended  effective  date:  October  1, 1998. 

Docket  Number:  OST-98-4398. 

£tafeFi7ed;  August  31, 1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  CAN-EUR  0033  dated 
August  18, 1998 — Canada-Europe 
Resolutions  rl-33,  PTCl  2  CAN-EUR 
0034  dated  August  25,  1998  Minutes, 
PTCl  2  CAN-EUR  Fares  0013  dated 
August  18, 1998  Tables. 

Intended  effective  date:  January  1, 
1999. 

Docket  Number:  OST-98-4408. 

Date  Filed:  September  2,  1998. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC31  S/CIRC  0048  dated 
June  9, 1998— South  Pacific  Resos  rl- 
29,  PTC31  S/CIRC  0049  dated  June  12, 
1998  Minutes,  PTC31  S/CIRC  0050 
dated  June  12. 1998  Correction. 
(Accompanying  tables  were  published 
in  Memorandum  PTC31  S/CIRC  Fares 
0017  and  filed  in  Docket  OST-98-3898 
with  the  expedited  portion  of  the 
agreement.) 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  September  4, 1998 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regidations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-98-4401. 

Date  Filed:  August  31, 1998. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  September  28,  1998. 

Description:  Application  of 
Itapemirim  Transportes  Aereos,  S.A. 
pursuant  to  49  U.S.C.  Section  41302  and 
Subpart  Q,  appUes  for  a  foreign  air 
carrier  permit  authorizing  scheduled 
foreign  air  transportation  of  property 
and  mail  between  a  point  or  points  in 
Brazil,  on  the  one  hand,  and  the  co- 
terminal  points  Los  Angeles,  California; 
New  York,  New  York  (JFK),  Atlanta, 
Georgia;  emd  Miami,  Florida,  via 
intermediate  points,  subject  to  Part  212 
of  the  charter  regulations. 
Dorothy  W.  Walker, 
Federal  Register  Liaison. 
(FR  Doc.  98-24760  Filed  9-15-98;  8:45  am) 

BILUNQ  COOE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[DOCKET  No.  OST-8fr-4146] 

Request  for  Comments  on 
Implementation  of  the  Transportation 
Efficiency  Act  for  the  21st  Century 
(TEA-21) 

agency:  Office  of  the  Secretary,  DOT. 


ACTION:  Notice;  Request  for  Comments. 

SUMMARY:  The  Department  of 
Transportation  will  maintain  a  public 
docket  for  comments  fi"om  its  partners 
and  customers  on  the  implementation  of 
the  recently  enacted  Transportation 
Efficiency  Act  for  the  21st  Century 
(TEA-21).  The  docket  is  in  conjtmction 
with  a  series  of  TEA-21  outreach 
sessions.  This  Notice  supplements  the 
previous  aimouncement  of  the  docket  in 
the  Federal  Register  on  July  28, 1998. 
DATES:  Submit  comments  oh  or  before 
November  22, 1998. 
ADDRESSES:  Your  vmtten  comments 
must  be  signed  and  refer  to  docket 
number  OST-98-4146.  Send  them  to 
the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PL-401,  400  7th  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
public  examination  at  this  address 
between  10  a.m.  and  5  p.m.,  ET. 
Monday  through  Friday,  except  Federal 
Holidays.  Persons  who  wish  notification 
of  the  receipt  of  their  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Finch,  Special  Assistant  to  the 
Associate  Deputy  Secretary  and 
Director,  Office  of  Intermodalism  S-3, 
U.S.  Department  of  Transportation,  400 
7th  Street  SW.,  Washington,  DC  20590. 
Tel:  (202)  366-8015. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
imiversal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  yours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  fi-om 
the  Federal  Register  electronic  Bulletin 
Board  Service  at  (202)  512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at:  http:// 
www.nara.gov/nara/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www/access.gpo.gov/nara. 

The  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  was  signed  into 
law  on  Jime  9, 1998.  Prior  to 
implementation,  the  US  DOT  is 
consulting  with  its  partners  and 
customers  through  a  series  of  TEA-21 
outreach  sessions/meetings.  This  docket 
supplements  the  outreach  sessions/ 
meetings  by  offering  the  public  a  way  to 
submit  written  comments  either  in  the 
place  of  attendance  at  the  outreach 
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sessions/meetings  or  to  offer  more 
extensive  comments  than  can  easily  be 
accommodated  orally.  Comments  in  the 
docket  will  be  forw^ed  to  the  element 
of  the  Department  responsible  for  the 
relevant  provisions  of  TEA-21. 
Comments  will  then  be  considered  in 
decisionmaking  on  how  to  implement 
TEA-21.  If  the  Department  decides  to 
pursue  implementation  of  a  provision  of 
TEA-21  by  issuing  regulations,  the 
Department  will  then  initiate  formal 
rule  making  under  the  Administrative 
Procedures  Act. 

For  more  information  about  the  TEA- 
21  outreach  sessions  and  meetings, 
please  visit  o\u  website  at  http:// 
wvtrw.fhwa.dot.gov/tea21/outreach.htm 
or  contact  Walter  Finch  at  the  address 
and  phone  number  under  the  heading 
FOR  FURTHER  INFORMATION  CONTACT.  For 
the  text  of  TEA-21  (PL  105-178)  as  well 
as  a  stmmiary  and  fact  sheets  on  its 
provisions,  please  visit  our  website  at 
http://www.fhwa.dot.gov/tea21/ 
le^.htm. 

The  outreach  sessions  and  public 
meetings  consist  of  five  National 
listening  sessions,  seven  One-DOT 
Conferences,  and  a  series  of  topic- 
specific  information  exchange  meetings. 
Tlie  TEA-21  outreach  sessions  and 
meetings  are  scheduled  between  July  20, 
1998  and  mid-November,  1998. 

The  US  DOT  encourages  all  interested 
parties  to  submit  written  comments 
through  November  22  on  any  TEA-21 
provision.  Since  the  docket  will  contain 
comments  on  many  different  provisions 
of  TEA-21,  It  is  important  that  you 
identify  the  specific  TEA-21 
provision(s)  you  are  commenting  on. 

Authority:  49  U.S.C  322  and  PL  105-178. 

Issued  in  Washington,  DC,  on  September 
10, 1998. 
Walter  P.  Finch. 

Special  Assistant,  Office  of  Intermodalism, 
Department  of  Transportation. 
(FR  Doc.  98-24761  Filed  9-15-98;  8:45  am] 
BHJJNQ  COM  4t10-42-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG  1998-4436] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

summary:  The  U.S.  Coast  Guard  has 
submitted  for  emergency  processing  an 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act.  The  ICR 


concerns  safety  approval  of  cargo 
containers.  OMB  approval  of  the  ICR 
was  requested  by  August  28, 1998. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  November  16, 1998. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  Facility, 
(USCG-1998-4436),  U.S.  Department  of 
Transportation,  room  PL-401, 400 
Seventh  Street  SW,  Washington,  DC 
20590-0001;  or  deliver  them  to  room 
PL-401,  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
doamient.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between 
10  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  hoUdays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov.  Copies  of 
the  complete  Information  Collection 
Request  are  available  through  this 
dodcet  on  the  Internet  at  http:// 
dms.dot.gov  and  also  from  Commandant 
(G-Sn-2),  U.S.  Coast  Guard 
Headquarters,  room  6106,  (Attn:  Barbara 
Davis).  2100  Second  Street,  SW, 
Washington,  DC  20593-001.  The 
telephone  nvunber  is  202-267-2326. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  on  this  dooiment,  contact 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326.  For 
questions  on  this  docket,  contact 
Dorothy  Walker,  Chief,  Dockets,  202^ 
366-9330. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
comments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  document 
(USCG-1998-4436)  and  the  specific 
Information  Collection  Request  (ICR)  to 
which  each  comment  appUes,  and  give 
the  reason(s)  for  each  comment.  Please 
submit  all  comments  and  attachments  in 
an  unboimd  format  no  larger  than  8^/z 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  conunents 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

Information  Collection  Requests 

1.  Title:  Safety  Approval  of  Cargo 
Containers. 

OMB  Control  Number:  2115-0094. 

SUMMARY:  The  information 
collection  requires  owners  and 


manufacturers  of  cargo  containers  to 
submit  information  and  keep  records  to 
make  it  possible  for  the  Coast  Guard  or 
its  appointed  agents  to  conduct  the 
approval  process.  The  reporting 
requirements  are  necessary  to  provide 
the  Coast  Guard  the  information  it  needs 
to  approve  new  equipment  and  designs. 
The  recordkeeping  requirements  are 
necessary  to  assist  the  Coast  Guard  in  its 
inspections  of  containers  following 
approval. 

Need;  This  collection  of  information 
addresses  the  reporting  and 
recordkeeping  requirements  for 
containers  in  49  CFR  Parts  450-453. 
These  rules  are  necessary  because  the 
U.S.  is  signatory  to  the  International 
Convention  for  Safe  Containers  (CSC). 
These  rules  prescribe  only  the  minimum 
requirements  of  the  CSC. 

Respondents:  Container  owners; 
container  manufacturers;  organizations 
to  which  the  Coast  Guard  delegates  its 
approval  authority. 

Frequency:  On  occasion. 

Buraen  Estimate:  The  estimated 
burden  is  71,504.85  hours  annually. 

Dated:  September  10, 1998. 
S.A.  Rkhardson, 
Acting  Director  of  Information  and 
Technology.  — 

(FR  Doc.  98-24851  Filed  9-15-98;  8:45  am) 

BtLLMQ  COOC  4t1»-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  25-^(X, 
Certification  of  Transport  Airplane 
Electrical  Equipment  Installations 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  Availability  of 
Proposed  Advisory  Circular  (AC)  25-XX 
and  request  for  comments. 

SUMMARY:  This  notice  annoimces  the 
availabihty  of  and  requests  comments 
on  a  proposed  advisory  circiilar  (AC) 
which  provides  methods  acceptable  to 
the  Administrator  for  showing 
compliance  with  the  type  of 
certification  requirements  for  transport 
airplane  electrical  systems  and 
eqtiipment  installations.  This  notice  is 
necessary  to  give  all  interested  persons 
an  opportiinity  to  present  their  views  on 
the  proposed  AC. 

DATES:  Comments  must  be  received  on 
or  before  January  14, 1999. 
ADDRESSES:  Send  all  comments  on 
proposed  AC  to:  Federal  Aviation 
Administration,  Attention:  John 
McGraw,  Manager,  Airplane  and 
Flightcrew  Interface  Branch.  ANM-111, 


49632 


Federal  Register /Vol.  63,  No.  179 /Wednesday,  September  16,  1998 /Notices 


Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW,  Renton.  WA  98055-4056. 
Conunents  may  be  inspected  at  the 
above  address  between  7:30  a.m.  and 
4.00  p.m.  weekdays,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Burks,  Transport  Standards 
Staff,  at  the  address  above,  telephone 
(425)  227-2114. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT  Interested  persons 
are  invited  to  comment  on  the  proposed 
AC  by  submitting  such  written  data, 
views,  or  arguments  as  they  may  desire. 

Commenters  should  identify  AC  25- 
XX,  and  submit  comments,  in  dupUcate, 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Transport  Standards 
Staff  before  issuing  the  final  AC. 

Discussion 

This  advisory  circular  applies  to  Part 
25  of  the  Federal  Aviation  Regulations 
for  transport  category  airplanes  for 
which  a  new,  amended,  or 
supplemental  type  certificate  is 
requested.  The  policy  extracts  contained 
in  the  AC  are  presented  in  order  to 
provide  guidelines  which  can  help  in 
understanding  and  resolving 
certification  issues  or  making  approval 
decisions.  In  the  past,  advisory  and 
guidance  information  applicable  to 
transport  airplane  electrical  systems  and 
equipment  installations  has  been 
formally  published  within  ACs. 
However  in  many  instances  policy  has 
been  developed  and  apphed  to  specific 
certification  projects  without  formal 
publication.  This  policy  was 
docimiented  in  the  form  of  policy 
memorandums,  issue  papers  which 
were  distributed  to  the  FAA  Aircraft 
Certification  Offices,  or  in  the  form  of 
letters  sent  to  commercial  companies, 
other  U.S.  government  agencies,  U.S. 
Congressional  representatives,  or  foreign 
certification  and  airworthiness 
authorities.  In  many  instances  this 
information  was  not  organized  in  a  way 
that  allowed  easy  access.  This  AC  is 
intended  to  document  existing  policy  so 
that  the  public  and  FAA  personnel  have 
access  to  this  information.  The  excerpts 
from  memoranda  and  letters  provided  in 
this  AC  represent  historical  views  of 
regulations  and  requirements  which 
may  have  evolved  since  the  issue  of 
policy  in  the  extract,  and  may  be 


applicable  to  a  specific  airplane  model 
depending  on  the  certification  basis. 
The  applicant  and  the  cognizant 
certificating  authority  are  advised  to 
check  and  ensure,  at  the  earliest 
practical  moment,  that  a  specific  policy 
extract  applies  to  any  specific  airplane 
type  certification  programs. 

Issued  in  Renton,  Washington,  on 
Septembers,  1998. 
Ranald  T.  Wojnar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  ANM-100. 
(PR  Doc.  98-24853  Filed  9-15-98;  8:45  am] 

BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory; 
Committee  Meeting  on  Emergency 
Evacuation  issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  emergency 
evacuation  issues. 
DATES:  The  meeting  will  be  held  on 
October  8, 1998,  at  10  a.m.  Arrange  for 
oral  presentations  by  October  2, 1998. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Fiesta  Inn  Conference  Center, 
Prescott  Room,  2100  South  Priest  Drive, 
Tempe,  AZ. 

FOR  FURTHER  INFORMATION  CONTACT: 
Effie  M.  Upshaw,  Office  of  Rulemaking, 
ARM-209,  FAA,  800  Independence 
Avenue,  SW,  Washington,  DC  20591, 
Telephone  (202)  267-7626,  FAX  (202) 
267-5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  HI),  notice  is  given  of 
an  ARAC  meeting  to  be  held  on  October 
8, 1998,  at  the  Fiesta  hm  Conference 
Center,  Prescott  Room,  2100  South 
Priest  Drive,  Tempe,  AZ. 
The  agenda  will  include: 

•  Opening  remeu-ks. 

•  Review  of  a  new  harmonization  task 
on  access  to  type  III  exits  and 
clarification  of  issues  relative  to  the 
task. 

•  Report  on  Performance  Standards 
Working  Group  activities. 

Attendence  is  open  to  the  public,  but 
will  be  limited  to  space  available.  The 
public  must  make  arrangements  by 
October  2, 1998,  to  present  oral 
statements  at  the  meeting.  Written 


statements  may  be  presented  to  the 
committee  any  time  by  providing  25 
copies  to  the  Assistant  Executive 
Director  for  Emergency  Evacuation 
Issues  or  by  providing  copies  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation,  as  well  as  a  listening 
device,  can  be  made  available  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  September 
10, 1998. 

Joseph  A.  Hawkins, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

[PR  Doc.  98-24852  Filed  9-15-98;  8:45  am] 
WLUNQ  CODE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Doclcet  No.  FHWA-0&^4370] 

Transportation  and  Community  and 
System  Preservation  Pilot  Program- 
Implementation  of  the  Transportation 
Equity  Act  for  the  21st  Cdntury 

agency:  Federal  Highway 
AdministraUon  (FHWA),  DOT. 
ACTION:  Notice;  request  for  comments  on 
program  implementation  in  FY  2000 
and  beyond;  request  for  letters  of  intent 
for  FY  1999  planning  and 
implementation  grants. 

SUMMARY:  This  document  provides 
implementation  guidance  on  section 
1221  of  the  Transportation  Equity  Act 
for  the  21st  Century  (TEA-21),  Pub.  L. 
105-178, 112  Stat.  107  (1998),  which 
establishes  the  Transportation  and 
Community  and  System  Preservation 
Pilot  Program  (TCSP).  The  TCSP 
provides  funding  for  planning  grants, 
implementation  grants,  and  research  to 
investigate  and  address  the  relationship 
between  transportation  and  community 
and  system  preservation.  The  States, 
local  governments,  and  metropolitan 
planning  organizations  (MPOs)  are 
eligible  for  discretionary  grants  to  plan 
and  implement  strategies  which 
improve  the  efficiency  of  the 
transportation  system,  reduce 
environmental  impacts  of 
transportation,  reduce  the  need  for 
costly  future  public  infrastructure 
investments,  ensure  efficient  access  to 
jobs,  services  and  centers  of  trade,  and 
examine  development  patterns  and 
identify  strategies  to  encourage  private 
sector  development  patterns  which 
achieve  these  goals. 

Through  the  TCSP,  the  States,  local 
governments,  and  MPOs  will  implement 
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and  evaluate  current  preservation 
practices  and  activities  that  support 
these  practices,  as  well  as  develop  new, 
innovative  approaches.  Funding  for  the 
TCSP  is  $20  million  in  FY  1999  and  $25 
million  per  year  for  FY's  2000  through 
2003.  The  FHWA  seeks  public 
comments  from  all  interested  parties 
regarding  implementation  of  the  TCSP 
in  FY  2000  and  beyond,  and  letters  of 
intent  frtim  potential  grantees  for  FY 
1999  funding. 

DATES:  Comments  on  program 
implementation  must  be  received  on  or 
before  November  16, 1998.  Requests  for 
letters  of  intent  for  FY  1999  planning 
and  implementation  grants  must  be 
received  on  or  before  November  16. 
1998. 

ADDRESSES:  Your  signed,  written 
comments  on  program  implementation 
must  refer  to  the  docket  number 
appearing  at  the  top  of  this  document 
and  you  must  submit  the  comments  to 
the  Docket  Qerk.  U.S.  DOT  Dockets, 
Room  PLr-401. 400  Seventh  Street,  SW.. 
Wq^hington,  DC  20590-0001.  All 
conunents  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

Submit  letters  of  intent  to  the  FHWA 
Division  Office  in  the  State  of  the 
applicant.  The  addresses  and  telephone 
numbers  are  provided  in  an  attachment 
to  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Petty,  Office  of  Environment 
and  Planning,  HEP-20,  (202)366-6577; 
or  S.  Reid  Alsop,  Office  of  the  Chief 
Counsel,  HCC-31,  (202)366-1371; 
Federal  Highway  Administration,  400 
Seventh  Street  SW.,  Washington  D.C. 
20590.  The  voice  mail  telephone 
number  for  the  TCSP  is  (800)488-6034. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
imiversal  resource  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  Available  24  hours 
each  day,  365  days  each  year.  Please 
follow  the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  dovmloaded  using  a  modem  and 
suitable  communications  software  bom 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
(202)512-1661.  Internet  users  may  reach 
the  Federal  Register's  home  page  at: 
http://www.nara.gov/fedreg  and  the 


Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Background 

Section  1221  of  the  TEA-21 
establishes  the  TCSP.  The  Department 
of  Transportation's  Strategic  Plan 
(1997-2003)  includes  a  series  of  goals 
related  to  safety,  mobility  and  access, 
economic  growth  and  trade, 
enhancement  of  communities  and  the 
natiiral  environment,  and  national 
security.  The  TCSP  pilot  program  relates 
to  each  of  these  goals  and  provides 
funding  for  planning  grants, 
implementation  grants,  and  research  to 
investigate  and  address  the  relationship 
between  transportation  and  community 
and  system  preservation.  By  funding 
innovative  activities  at  the 
neighborhood,  local,  metropolitan.  State 
and  regional  level,  the  program  is 
intended  to  increase  the  knowledge  of 
the  costs  and  benefits  of  different 
approaches  to  integrating  transportation 
investments,  community  preservation, 
land  development  patterns  and 
environmental  protection.  It  will  enable 
conmnmities  to  investigate  and  address 
the  relationship  among  these  many 
factors. 

This  notice  includes  three  sections: 
Section  I — Notice  of  Program 
Implementation;  Section  II — Requests 
for  Letters  of  hitent  for  FY  1999;  and 
Section  in — ^Request  for  comments. 

Section  1:  Notice  <rf  Program 
Implementatimi 

Introduction 

The  TCSP  provides  funding  for 
planning  grants,  implementation  grants 
and  research  to  investigate  and  address 
the^elationship  between  transportation 
and  commiuiity  and  system 
preservation.  States,  local  governments 
and  metropolitan  planning 
organizations  (MPOs)  are  eligible  for 
discretionary  grants  to  plan  and 
implement  strategies  which  improve  the 
efficiency  of  the  transportation  system, 
reduce  environmental  impacts  of 
transportation,  reduce  the  need  for 
costly  future  public  infrastructure 
investments,  ensure  efficient  access  to 
jobs,  services  and  centers  of  trade,  and 
examine  development  patterns  and 
identify  strategies  to  encourage  private 
sector  development  patterns  which 
achieve  these  goals.  Through  the  TCSP, 
States,  local  governments,  and  MPOs 
will  implement  and  evaluate  current 
preservation  practices  and  activities  that 
support  these  practices,  as  well  as 
develop  new,  innovative  approaches. 

The  activities  and  research  funded 
under  this  program  will  develop, 
implement  and  evaluate  transportation 


strategies  that  support  transportation 
and  community  and  system 
preservation  practices.  The  program  will 
demonstrate  transportation  strategies 
that  incorporate  the  short-  and  long- 
term  environmental,  economic,  and 
social  equity  needs  of  commimities. 
Examples  of  ciurent  preservation 
.practices  include  policies  to  direct 
spending  to  hi^  growth  regions; 
establishment  of  urban  growth 
boundaries  to  guide  metropolitan 
expansion;  and  designation  of  green 
corridors  that  provide  access  to  major 
highway  corridors  for  efficient  and 
com{>act  development.  In  addition,  it 
may  include  preservation  practices  that 
are  necessary  to  implement  transit 
oriented  development  plans,  traffic 
ralming  measures  and  other  coordinated 
transportation  and  commimity  and 
system  preservation  activities.  The  size, 
scope  and  nvunber  of  grants  funded 
under  TCSP  will  be  dependent  on  the 
proposals  received.  The  FHWA 
anticipates  that  in  the  first  year  of  the 
program  there  may  be  20  to  30  grants. 

Outreach  and  Cooperation 

The  DOT  is  establishing  this  program 
in  cooperation  with  other  Federal 
agencies.  State,  regional,  and  local 
governments.  To  prepare  the  initial 
design  and  implementation  of  this 
program,  and  to  review  and  evaluate 
grant  appUcations  for  the  Secretary  of 
Transportation,  the  FHWA  is 
administering  this  program  and  has 
established  a  woridng  group  with 
representatives  from  the  Federal  Transit 
Administration.  Federal  Railroad 
Administration,  Research  and  Special 
Programs  Administration/Volpe  Center. 
Office  of  the  Secretary  of 
Transportation,  and  the  Environmental 
Protection  Agency.  The  working  group 
is  gathering  input  through  this  notice 
and  thmiigh  meetings  with  stakeholders 
conducted  as  part  of  DOT'S  outreach 
activities  following  the  passage  of  the 
TEA-21.  For  ongoing  input  into  the 
development  and  priorities  for  the 
program,  the  working  group  is 
considering  workshops  witii  grantees 
and  stakeholders  and  further  Federal 
Register  notices  to  announce 
subsequent  roimds  of  grant  funding.  In 
addition,  section  5107  of  TEA-21 
requires  the  estabfishment  of  an 
advisory  board  imder  the  Surface 
Transportation-Environment 
Cooperative  Research  Program.  This 
board  of  scientists,  engineers,  and  State 
and  local  agencies  may,  when  it  is 
established  in  the  future,  provide 
another  opportunity  to  gather  ongoing 
input  for  the  development  of  the 
program. 
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Research  Pmgram 

The  TCSP  includes  a  comprehensive 
research  program  to  investigate  the 
relationships  between  transportation, 
conununity  preservation,  and  the 
environment,  and  to  investigate  the  role 
of  the  private  sector  in  shaping  such 
relationships.  The  research  program  also 
includes  monitoring  and  analysis  of 
projects  carried  out  under  the  grant 
program. 

The  goal  of  the  research  program  is  to 
build  a  knowledge  base  of  work  in  this 
field  that  will  enable  State,  regional  and 
local  government  agencies,  the  private 
sector  and  neighborhood  groups, 
through  transportation  activities,  to  help 
shape  communities  that  meet  current 
and  long  term  environmental,  social 
equity,  and  economic  goals.  With 
coordination  and  input  from  its  partners 
and  stakeholders,  the  FHWA  will 
identify  and  initiate  needed  research  to 
support  the  purposes  of  the  TCSP.  The 
research  program  is  integral  to  TCSP, 
and  it  will  support  and  complement  the 
activities  conducted  through  plcuming 
and  implementation  grants.  Likewise, 
applied  research  activities  that  may  be 
a  part  of  a  grant  activity  would  be 
beneficial  to  the  reseait:h  program. 

This  notice  requests  comments  and 
suggestions  on  the  research  program  but 
does  not  solicit  specific  research 
proposals.  The  DOT  anticipates  that 
most  of  the  TCSP  will  be  allocated  for 
planning  and  implementation  grants 
{md  that  limited  funding  will  be 
available  for  research.  The  research  may 
be  conducted  through  cooperative 
agreements  with  organizations,  contract 
support,  or  through  State,  local  and 
MPO  grants. 

The  DOT  proposes  to  concentrate 
research  activities  in  five  areas: 

1.  Synthesis  of  existing  research  and 
knowledge.  Initial  work  will  focus  on 
gathering  information  about  existing 
and  ongoing  transportation  projects 
related  to  the  development  of 
community  preservation  activities 
which  could  include  for  example,  the 
Maryland  Smart  Growth  initiative,  and 
the  Land  Use,  Transportation  and  Air 
Quality  (LUTRAQ)  program  in  Portland. 
Oregon.  The  synthesis  will  highlight 
critical  issues  that  will  be  particularly 
useful  to  agencies  developing  grant 
proposals  in  the  early  years  of  the  TCSP. 

2.  Identification  of  gaps  in  our 
knowledge  base  and  the  strategies  for 
closing  them.  The  synthesis  of  existing 
knowledge  will  also  be  used  to  identify 
those  areas  where  further  research  and 
information  is  required  and  to 
determine  the  tools  needed  by 
practitioners  at  the  local  and  regional 
level  to  implement  programs  which 


support  transportation  investments  that 
foster  community  and  transportation 
system  preservation. 

3.  An  evaluation  component  for  each 
grant  project  and  an  overall  program 
evaluation.  In  addition  to  the  evaluation 
of  each  planning  and  implementation 
project  that  receives  TCSP  funding,  the 
FHWA  will  also  conduct  an  overall 
program  evaluation  combining  the 
residts  of  the  planning  and 
implementation  grants  and  the  research 
program  to  help  set  the  strategic 
direction  and  fiitufe  priorities  for  the 
TCSP. 

4.  Development  of  needed  tools  and 
methodologies  to  support  decision 
makers.  Transportation-related  tools  and 
analytical  techniques  will  be  enhanced 
to  help  support  the  State  and  local 
decision  makers  in  taking  a  longer  term 
view  and  balancing  economic,  social 
equity,  and  environmental  goals. 

5.  Effective  coordination  and 
dissemination  of  results,  tools  and 
information  developed  by  the  program. 
An  important  measure  for  the  success  of 
TCSP  is  the  extent  to  which  the  results 
and  best  practices  from  the  pilot 
program  are  used  effectively  by 
government  agencies,  the  private  sector, 
and  others.  Under  the  research 
component  of  TCSP,  the  FHWA  will 
establish  outreach,  technical  assistance, 
and  other  means  to  share  and 
implement  the  results  elsewhere. 

Planning  and  Implementation  Grants 
Pmgram 

The  TCSP  will  provide  grants  for 
planning  activities  and  for 
implementation  activities.  Planning 
grants  are  intended  to  help  States,  local 
governments,  and  MPOs  begin  to 
initiate  transportation,  community  and 
system  preservation  activities  in 
partnership  with  non-governmental 
organizations.  Implementation  grants 
are  intended  to  support  States,  local 
govermnents,  and  MPOs  (and  their  non- 
governmental partners)  that  have 
already  initiated  community 
preservation  programs  and  policies. 
These  grants  will  fund  innovative 
transportation  and  planning  activities, 
which  are  carried  out  as  part  of  a 
cooperative,  continuing  and 
comprehensive  transportation  planning 
process,  to  meet  these  goals. 

Activities  eligible  for  TCSP  funding 
include  activities  eligible  for  Federal 
highway  and  transit  funding  (title  23, 
U.S.C,  or  Chapter  53  of  title  49,  U.S.C.) 
or  other  activities  determined  by  the 
Secretary  to  be  appropriate.  However, 
where  possible,  grants  will  be  awarded 
for  new  and  innovative  activities  that 
are  eligible  but  remain  unfunded  under 
the  current  Federal-aid  program. 


Eliffble  Recipients 

State  agencies,  metropolitan  planning 
organizations  and  units  of  local 
governments  that  are  recognized  by  a 
State  are  eligible  recipients  of  TCSP 
grant  funds.  This  would  include  towns, 
cities,  public  transit  agencies,  air 
resources  boards,  school  boards,  and 
park  districts  but  not  neighborhood 
groups  or  developers.  Non- 
governmental organizations  that  have 
projects  they  wish  to  see  funded  imder 
this  program  are  encouraged  to  partner 
with  an  eligible  recipient  as  the  project 
sponsor. 

An  MPO  may  be  both  a  project 
sponsor  and  endorse  other  activities 
proposed  and  submitted  by  a  local 
government  within  its  metropolitan 
boundary.  An  MPO  or  State  may 
consider  packaging  related  activities  for 
submittal  as  one  larger  grant  request. 

Purposes  and  Criteria  of  the  TCSP  Grant 
Program 

Activities  funded  xmder  TCSP  must 
address  and  integrate  each  of  the 
purposes  of  the  program  listed  below.  If 
a  proposal  does  not  address  one  or  more 
'  purposes,  the  applicant  must  clearly 
state  why  each  purpose  was  not 
addressed.  Priority  will  be  given  to 
those  proposals  which  clearly  and 
comprehensively  meet  and  integrate  the 
greatest  nimiber  of  purposes  and  are 
likely  to  produce  successful  results. 
How  well  proposed  projects  achieve    . 
each  of  these  purposes  will  be  a 
principal  criterion  in  selecting 
proposals  for  funding. 

Grant  proposals  must  address  how 
proposed  activities  will  meet  all  of  the 
following: 

1.  Improve  the  efficiency  of  the 
transportation  system. 

Proposals  for  TCSP  activities  should 
identify,  develop  and  evaluate  new 
strategies  and  measures  of 
transportation  efficiency  that  are  based  . 
on  maximizing  the  use  of  existing 
community  infrastructure,  such  as 
highways,  railroads,  transit  systems  and 
the  built  enviroimient.  Performance 
measures  should  include  a  focus  on 
people  and  access  rather  than  cars  or 
goods  carried,  and  services  provided 
rather  than  miles  traveled. 

2.  Reduce  the  impacts  of 
transportation  on  the  environment 

Proposals  for  TCSP  activities  should 
explore  the  long  term  direct  and  indirect 
social,  economic  and  environmental 
impacts  of  transportation  investments 
on  the  natural  and  built  environment. 
Performance  measures  should  relate  the 
results  of  individual  activities  to  the 
larger  community  find  regional 
environment  and  the  transportation 
system. 
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3.  Reduce  the  need  for  costly  future 
public  infrastructure. 

Proposals  for  TCSP  activities  should 
describe  how  they  will  reduce  the  need 
for  costly  future  public  infrastructure 
investment  and/ or  create  tools  and 
techniques  to  measure  these  savings 
over  the  life  cycle  of  the  activities. 
Performance  measures  should  include 
projected  life  cycle  savings  obtained 
through  avoided  futiu^  investments  or 
maintenance. 

4.  Ensure  efficient  access  to  jobs, 
services  and  centers  of  trade. 

Proposals  for  TCSP  activities  should 
clearly  demonstrate  how  they  improve 
efficient,  affordable  access  to  jobs, 
services  and  centers  of  trade,  including 
for  disadvantaged  groups.  This  could 
also  include  the  use  of  new  technologies 
to  reduce  the  need  to  travel. 
Performance  measures  should  include 
improved  access  to  jobs  and  services, 
and  improved  freight  movements. 

5.  Encourage  private  sector 
development  patterns. 

Proposals  for  TCSP  activities  should 
identify  effective  strategies  to  encourage 
private  sector  investments  that  result  in 
land  development  patterns  that  help 
meet  the  goals  of  this  pilot  program. 
Performance  measures  should 
demonstrate  and  monitor  changes  in 
development  patterns  and  private  sector 
investment  trends  or  opportimities 
resulting  fitim  TCSP-related  activities. 

Priorities  for  all  Grants 

In  addition  to  the  items  listed  above, 
applications  for  planning  and 
implementation  grants  will  also  be 
evaluated  based  on  a  number  of  factors: 

a.  A  demonstrated  commitment  of 
non-Federal  resources.  Although 
matching  funds  are  not  required, 
priority  will  be  given  to  projects  which 
leverage  non-Federal  funds  and  take 
advantage  of  in-kind  contributions  such 
as  maintenance  agreements,  land 
donations  and  volimteer  time. 

b.  An  evaluation  component  (see  later 
discussion).  This  should  include  a 
description  of  activities  that  will  be 
undertaken  to  disseminate  the  results 
and  lessons  of  the  project  to  peers, 
especially  neighboring  or  nearby 
agencies  and  jurisdictions. 

c.  An  equitable  distribution  of  grants 
with  respect  to  a  diversity  of 
populations.  The  DOT  vdll  also  be 
ensuring  the  equitable  distribution  of 
funds  to  geographic  regions,  including 
an  appropriate  mix  of  rural  and  lu-ban 
activities. 

d.  The  involvement  and  participation 
of  non-traditional  partners  in  the  project 
team.  Such  partners  might  include 
public  utility  operators,  social  services 
agencies,  community  groups. 


environmental  organizations,  non-profit 
organizations,  public  health  agencies, 
private  land  development  organizations 
and  real  estate  investors. 

Additional  Planning  Grant  Information 

Planning  assistance  under  the  TCSP  is 
intended  to  provide  financial  resources 
to  States  and  communities  to  explore 
integrating  their  transportation 
programs  with  community  preservation 
and  environmental  activities.  Grants 
will  be  awarded  for  planning  activities 
that  will  achieve  this  integration,  meet 
the  purposes  of  the  program  described 
above  and  are  innovative.  This  may 
include,  for  example,  pubUc  and  private 
involvement  activities;  improving 
conditions  for  bicycling  and  walking; 
better  and  safer  operation  of  existing 
roads,  signals  and  transit  systems; 
development  of  new  types  of 
transportation  financing  and  land-use 
alternatives;  development  of  new 
programs  and  tools  to  measure  success; 
and  the  creation  of  new  planning  tools 
and  policies  necessary  to  implement 
TCSP-related  initiatives. 

Additional  Implementation  Grant 
Criteria 

Implementation  grants  under  the 
TCSP  are  intended  to  provide  financial 
resomtres  to  State,  local  governments, 
and  MPOs  to  enable  them  to  carry  out 
activities  that  address  transportation 
efficiency  while  meeting  community 
preservation  and  environmental  goals. 
Examples  of  such  policies  or  programs 
include: 

— Spending  policies  that  direct  funds  to 

high-growrth  regions  of  the  coimtry; 
— Urban  growth  boundaries  to  guide 

metropolitan  expansion; 
— "Green  corridors"  programs  that 
provide  access  to  major  highway 
corridors  for  areas  targeted  for 
efficient  and  compact  development. 
Implementation  activities  may 
include  community  preservation 
activities  to  implement  transit-oriented 
development  plans,  traffic  calming 
measures  or  other  coordinated 
transportation  and  community  and 
system  preservation  practices. 

Priority  will  be  given  to  applicants 
that  have  already  instituted  preservation 
or  development  programs  and  policies 
that: 

1.  Qualify  for  Federal  highway  and 
transit  funding  (to  be  determined  by 
FHWA); 

2.  Coordinate  with  State  and  locally 
adopted  preservation  and  development 
plans; 

3.  Integrate  transportation  and 
community  and  system  preservation 
practices; 


4.  Promote  investments  in 
transportation  infrastructure  and 
transportation  activities  that  minimize 
adverse  environmental  impacts  and 
lower  total  life  cycle  costs;  and/or 

5.  Encourage  private  sector 
investments  and  innovative  strategies 
that  address  the  purposes  of  TCSP. 

Implementation  grants  will  help  cany 
out  the  results  of  planning  activities  that 
may  have  been  funded  by  planning 
grants  under  this  same  program.  In 
fut\ire  years  of  the  TCSP,  applicants 
who  have  completed  activities  using 
planning  grants  wrill  be  encouraged  to 
apply  for  implementation  grants.  We 
expect  the  results  of  an  implementation 
grant  to  affect  the  way  new  projects  are 
designed  and  constructed  in  the  future. 

Evaluation 

Every  proposal  funded  under  the 
planning  and  implementation  grant 
programs  must  include  a  description  of 
the  applicant's  plans  for  monitoring  and 
analysis  of  the  grant  activity  and  for 
providing  the  results  of  such  monitoring 
and  analysis  to  the  FHWA.  This 
information  is  necessary  to  provide  an 
opportunity  for  the  Department  of 
Transportation,  States,  MPOs  and  local 
governments  to  learn  more  about  the 
practical  impUcations  of  integrating 
land  development,  transportation  and 
environmental  decision  making. 

The  measures  used  to  evaluate  project 
results  should  be  based  on  the  goals  and 
objectives  of  the  project.  In  addition  to 
individual  project  evaluations,  an 
overall  program  evaluation  will  be 
conducted  imder  the  research 
component  of  the  program  described 
above. 

Developing  measures  to  determine  the 
results  of  the  projects  is  difficult  and 
there  is  no  general  consensus  on 
operative  measures.  The  FHWA.  the 
FTA  and  other  Federal  partners  will 
work  with  grantees  to  develop  and  test 
measures.  Methods  to  measure  and 
evaluate  current  and  future  performance 
may  include,  for  example: 

1.  Quantitative  assessments  such  as 
measurement  of  changes  in  traffic  flow 
and  mode  choice  (e.g.  increased 
pedestrian  and  bicycle  traffic), 
environmental  impacts  and  reduced 
vehicle  miles  of  travel  or  number  of 
trips;  ""^ 

2.  Analytic  procedures  which  forecast 
the  current  and  futtue  impacts  of 
projects  such  as  travel  demand,  land 
development,  or  economic  forecasting; 
and/or 

3.  Qualitative  assessment  such  as 
interviews,  surveys,  changes  in  local 
ordinances,  or  other  anecdotal  evidence. 
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Relationship  of  the  TCSP  to  the 
Transportation  Planning  Process 

The  TCSP  will  complement,  improve 
and  enhance  the  Statewide  and  Nff'O 
planning  process  created  by  Intennodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA),  Pub.L.  102-240. 105 
Stat.1914,  and  refined  by  TEA-21.  This 
process  promotes  the  ongoing, 
cooperative  and  active  involvement  of 
the  public,  transportation  providers, 
public  interest  groups,  and  State, 
metropolitan  and  local  government 
agencies  in  the  development  of 
statewide  and  metropolitan 
transportation  plans  and  improvement 
programs  (23  CFR  part  450). 

Ine  DOT  fully  supports  this  planning 
process,  which  has  brought  diverse 
constituencies  and  government  agencies 
together,  and  views  the  TCSP  activities 
as  a  logical  step  in  the  continuing 
improvement  of  transportation  planning 
at  die  State  and  regional  level.  In 
particular,  the  TCSP  can  help  broaden 
the  scope  and  impact  of  the  planning 
process  to  better  integrate  land 
development  planning,  environmental 
goals  and  objectives,  economic 
development,  social  equity 
considerations,  and  other  private  sector 
activities.  The  integration  of  interest 
groups,  investors  and  developers 
through  partnering  with  government 
appUcants  is  a  goal  of  the  program.  The 
"TCSP  activities  will  abo  consider 
incorporation  of  much  longer  planning 
horizons  and  consider  the  impacts  on 
future  generations. 

Activities  fimded  by  this  program 
may  be  used  to  test  or  implement  new, 
innovative  planning  methods  and 
programs  that  significantly  enhance  the 
existing  Statewide  and  MPO 
transportation  planning  processes.  The 
TCSP  funds  are  intended  to  leverage 
new  transportation  and  community 
preservation  initiatives  rather  than  to 
fund  the  ongoing  planning  activities  of 
States  and  MPOs.  The  TCSP-funded 
activities  must  demonstrate 
coordination  with  the  State  and/or  MPO 
to  ensure  the  planning  process  is  not 
circumvented.  In  addition,  activities 
should  encourage  and  improve  public 
involvement  in  the  overall  planning 
process  as  well  as  in  the  individual 
project. 

Construction  projects  funded  by  the 
TCSP  will  ultimately  be  included  in  an 
approved  State  or  MPO  Transportation 
Improvement  Program  (TIP).  The  TCSP 
funds  should  not  be  requested  for 


projects  that  have  already  been 
scheduled  for  funding  and  are  in  the 
current  State  or  MPO  TIP.  Highway  and 
transit  projects  which  either  use  Federal 
funds  or  require  Federal  approvals,  and 
are  in  air  quality  non  attainment  or 
maintenance  areas,  must  be  included  in 
an  air  quality  conformity  analysis 
required  as  part  of  the  transportation 
planning  process.  Because  TCSP 
projects  may  target  improved  air  quality 
as  part  of  their  broader  goals, 
documentation  of  the  beneficial  air 
quality  impacts  of  the  project  will  be 
important. 

Non-construction  activities  funded  by 
the  TCSP,  such  as  the  development  of 
regional  plans  and  policies,  project 
evaluations  and  land  development  code 
changes,  may  not  need  to  appear  in  a 
Statewide  or  MPO  TIP,  but  should  still 
have  the  support  or  endorsement  of  the 
State  or  MPO.  Non-construction 
activities  may  result  in  changes  to 
existing  State  and  MPO  plans  and 
therefore  need  coordination  with  other 
jurisdictions  within  a  metropolitan 
region  or  State. 

Section  II:  Request  for  Letters  of  Intent 
for  FY  1999  Planning  and 
Implonentation  Grants 

Introduction 

To  lessen  the  burden  on  potential 
grantees  in  the  first  roimd  of  fimding, 
die  EXDT  is  requesting  that  interested 
State,  metropolitan  and  local 
governments  submit  Letters  of  Intent 
(LOI)  to  apply  for  either  a  planning  or 
an  implementation  grant  for  FY  1999. 
(Proposals  for  research  are  not  being 
solicited.)  From  these  LOIs,  the  DOT 
will  select  approximately  50  applicants 
who  will  be  asked  to  prepare  a  more 
detailed  grant  request  for  further 
consideration.  We  anticipate  making 
final  decisions  on  awards  early  in  the 
calendar  year. 

Althoi^  a  single  activity  or  proposal 
should  not  be  submitted  for  both 
plaiming  and  implementation  grants, 
applicants  may  apply  for  both  planning 
and  implementation  grants  for  different 
activities.  Funding  is  limited  to  a 
maximum  of  $20  million  in  FY  1999 
and  competition  for  those  funds  is 
expected  to  be  high.  There  is  no 
predetermined  balance  between 
planning  and  implementation  grants  to 
be  awarded  in  FY  1999.  Grants  may  be 
spent  over  a  period  of  up  to  two  years 
but  no  commitment  can  be  made  for 
second  or  subsequent  years  of  grant 


awards.  Thus,  phased  projects  must 
stand  alone  and  be  capable  of  being 
implemented  and  producing  resiUts  in 
eadi  phase. 

Contents  of  LOIs 

An  LOI  should  be  approximately  four 
pages  long  and  should  follow  the 
sample  format  in  the  attachment  to  this 
notice.  Letters  fi-om  partners 
demonstrating  their  commitment  to  the 
project  may  be  attached  to  the  LOI.  The 
LOI  should  briefly  describe  how  the 
activity  would  addresses  each  of  the 
purposes  of  the  program  and  the 
specific  criteria  for  planning  or 
implementation  grants.  Applicants 
should  also  show  public  involvement, 
non-traditional  partners  and  private 
sector  participation  in  their  project. 

The  DOT  is  particularly  interested  in 
supporting  projects  that  are  ready  to 
begin  and  have  plans  to  collect  and 
document  results  that  can  be  shared 
with  others  quickly.  The  LOI  should 
highlight  when  the  proposal  woiUd  be 
initiated  and  when  results  are  e;q>ected. 

Schedule  and  Administrative  Processes 

There  are  several  options  for  the 
administration  of  grants  under  TCSP. 
The  FHWA  has  established  finmcial 
management  systems  with  the  State 
Departments  of  Transportation  and 
anticipates  that  most  TCSP  grants  will 
be  channeled  through  this  established 
process.  However,  if  another  process 
such  as  a  cooperative  agreement  or  grant 
through  another  eligible  agency  (e.g.,  a 
public  transit  agency)  is  preferred,  the 
applicant  can  woiic  with  the  appropriate 
FHWA  Division  Office  to  develop  a 
different  funding  mechanism. 

An  applicant  should  send  five  (5) 
copies  of  the  LOI  to  the  FHWA  Division 
Office  in  the  State  in  which  the  project 
is  located  within  60  days  from  the  date 
of  this  notice.  The  FHWA,  with  the 
multi-agency  working  group  described 
under  the  caption  "Outreadi  and 
Cooperation"  vnll  recommend  to  the 
Secretary  the  applicants  who  will  be 
asked  to  develop  full  proposals.  The 
FHWA  anticipates  issuing  a  notice 
requesting  FY  2000  applications  in 
March  1999.  The  dme  line  for  FY  1999 
applications  for  TCSP  and  a  proposed 
time  line  for  FY  2000  follows. 

Questions  about  the  grant  program 
should  be  directed  to  either  die  FHWA 
Division  Office  or  FTA  Regional  Office 
in  the  State  in  which  the  applicant  is 
located. 
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Time  Line  for  TCSP 


TCSP  milestones 


Issue  Federal  Register  Notice  and  Request  for  Letters  of  Intent 

Comments  and  Letters  of  Intent  due  

Select  applicants  to  prepare  grant  requests 

Grant  proposals  from  selected  Letter  of  Intent  due 

Grants  awarded •• 


FY  1999  proposed 


September  15, 1998 
November  15,  1998 
December  9, 1998  .. 
February  16, 1999  .. 
Marcti  15, 1999 


FY  2000  pro- 
posed 


March  1999. 
May  1999. 
June  1999. 
August  1999. 
October  1999. 


Section  m:  Request  for  Comments  on 
Program  Implementation  in  FY  2000 
and  Beyond 

The  TCSP  is  a  new  initiative  in  the 
transportation  field  and  may  still  be 
imfamiliar.  Consequently,  the  DOT  is 
seeking  comments  on  a  wide  range  of 
questions  related  to  the  administration 
of  the  program;  the  size,  scope  and 
nature  of  projects  that  should  be 
supported  by  the  program;  the  role  of 
TCSP-related  activities  in  the  planning 
process;  and  the  appropriate  balance 
between  research,  planning  and 
implementation  activities  funded  as  part 
of  the  initiative.  The  comments  and 
suggestions  received  from  interested 
parties  to  this  notice  and  other  outreach 
activities,  as  well  as  the  experience 
gained  from  the  first  round  of  grant 
applications,  will  help  define  the 
program  for  FY  2000  and  beyond.  The 
Department  is  seeking  comments  on  the 
following  questions,  as  well  as  on  other 
issues  relating  to  the  implementation  of 
die  TCSP. 

1.  Project  selection  criteria:  Should 
there  be  any  additional  weight  or 
priority  applied  to  any  of  the  criteria  for 
FY  2000  and  beyond?  Should  additional 
criteria  by  which  the  proposals  will  be 
evaluated  be  added? 

2.  Planning:  How  can  we  ensure  that 
TCSP-funded  activities  support  the 
existing  Statewide  and  metropolitan 
planning  process?  How  can  we  support 
innovative  activities,  integrate  new 
planning  techniques  and  refocus  the 
planning  process  to  ensure  TCSP-related 
activities  are  addressed?  What  is  the 
best  way  for  local  governments  and  non- 
traditional  partners  to  coordinate  with 
the  State  and  MPO  planning  process? 

3.  Grants:  The  TCSP  addresses  broad 
issues  with  regional  or  Statewide 
implications.  How  can  we  ensure 
improvements  to  a  single  location, 
neighborhood  street,  or  job  center 
provide  meaningful  community 
preservation  impacts  on  the  larger 
region?  How  should  we  balance  grant- 
making  between  planning  and 
implementation  grants?  Should  there  be 
a  cap  on  the  size  of  grants?  Shoidd  land 
acquisition  and  right-of-way  purchases 
be  funded? 


4.  Project  timeliness:  How  important 
should  the  time  line  be  for 
implementation  of  projects  in  our 
evaluation  of  proposed  projects? 

5.  Evaluation  of  projects:  How  can 
project  sponsors  effectively  evaluate  the 
results  of  activities?  How  can  the  results 
of  individual  project  evaluations  be 
used  to  evaluate  the  overall  impacts  of 
TCSP? 

6.  Public  and  private  sector 
involvement:  How  should  grantees 
demonstrate  a  commitment  of  non- 
Federal  resources  and  effective 
involvement  of  public  and  private 
partners?  How  can  we  broaden  the  base 
of  program  participants  and  encourage 
participation  beyond  the  traditional 
transportation  community? 

7.  Research:  What  gaps  currently  exist 
in  our  knowledge  of  transportation  and 
community  preservation  practices? 
What  experience — ^both  good  and  bad — 
do  we  have  with  work  in  this  field? 
What  tools  do  practitioners  need  to 
achieve  the  integration  of  these  issues  in 
the  transportation  planning  process  and 
in  project  implementation? 

8.  Definitions:  A  nimiber  of  the  terms 
and  concepts  used  in  the  TCSP  pilot 
program  may  be  imfamiliar  to  potential 
grant  applicants.  Are  there  established 
and/or  helpful  definitions  of 
"community  preservation"  practices 
and  "system  preservation"  that  can  be 
used?  What  examples  can  be  given  of 
successful  community  preservation  and 
system  preservation  activities? 

Attachment — Example  Outline  for  FY 
1999  TCSP  Letters  of  Intent 

Summary  Information: 
Type  Of  Project  Request:  (Planning  G«ant  or 

Implementation  Grant) 
Project  Name  And  Location: 
Organization: 
Key  Contact: 
Address: 

Phone/Fax/E-mail: 
Estimated  Grant  Request: 

Prefect  Description:  Briefly  describe  the 
project,  the  geographic  scale  of  the  proposed 
activity  (system,  region,  corridor,  etc.),  its 
expected  results  in  the  short  and  longer  tenn 
(20-40  years),  and  the  vision  you  have  for  the 
ultimate  impact  of  the  activity. 

Purpose  and  Criteria:  Fxirther  describe  the 
project  and  its  objectives.  Relate  how  it 


furthers  and  integrates  each  of  the  following 
piuposes  of  the  TCSP  program: 

1.  Improve  the  efficiency  of  the 
transportation  system; 

2.  Reduce  the  impacts  of  transportation  on 
the  environment; 

3.  Reduce  the  need  for  costly  future 
investments  in  public  infrastructure; 

4.  Ensure  efBcient  access  to  jobs,  services, 
and  centers  of  trade;  and 

5.  Examine  development  patterns  and 
identify  strategies  to  encourage  private  sector 
development  patterns  which  achieve  the 
goals  of  the  TCSP. 

Address  the  other  criteria  which  will  be 
used  to  evaluate  the  proposal: 

a.  A  demonstrated  commitment  of  non- 
Federal  resources; 

b.  An  evaluation  component; 

c  An  equitable  distribution  of  grants  with 
respect  to  a  diversity  of  populations;  and 

d.  The  participation  of  non-traditional 
partners.  — 

For  Implementation  Grants  applicants 
should  also  provide  background  information 
on  established  comnumity  preservation 
practices  within  their  community  that: 

1.  Qualify  for  Federal  highway  and  transit 
funding; 

2.  Coordinate  with  State  and  locally 
adopted  preservation  and  development 
plans; 

3.  Integrate  with  transportation  and 
community  and  system  preservation 
practices; 

4.  Promote  investments  in  transpwrtation 
infrastructure  and  transportation  activities 
that  minimize  adverse  environmental 
impacts;  and 

5.  Encourage  private  sector  investments 
and  innovative  strategies  that  address  the 
purposes  of  TCSP. 

Coordination 

Indicate  how  the  proposal  is  consistent 
with  State  and  metropolitan  planning 
processes  and  how  MPO  and/or  State  DOT 
support  will  be  demonstrated  (e.g.,  letter, 
reference  to  report,  etc). 

Partners 

List,  and  briefly  describe  if  necessary,  the 
agencies,  organizations,  and  companies 
participating  in  the  activities  and/or  on  the 
project  team.  Describe  plans  for  involvement 
and/or  education  of  the  broader  public.  You 
may  attach  to  the  LOI  letters  of  support  from 
project  partners. 

Resources 

List  all  funding,  both  Federal  and  non- 
Federal,  and  in-kind  resources  supporting  the 
project. 
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Time  Frame 

State  the  number  of  months  or  years  to 
complete  the  project,  including  dates  of 
major  milestones,  and  evaluation  and 
repMsrting  periods. 

Evaluation 

Summarize  the  preliminary  plans  for 
evaluation  of  the  activity,  including  means  of 


monitoring,  indicators  and  measures  of 
performance,  and  plans  for  reporting  results. 
Evaluation  plans  should  address  the 
following: 

1.  The  accomplishment  of  the  objectives  as 
outlined  in  the  project  LOI,  and 

2.  Measurement  of  the  short -tend  long-term 
results  of  the  project. 


Submission 

The  LOI  and  4  copies  should  be  mailed  to 
the  FHWA  Division  Office  in  the  State  of  the 
applicant.  The  FHWA  office  addresses  are 
listed  below: 

Attachment— FHWA  Division  0£Bces 


State 


Alabama 

Alaska 

Arizona , 

Arkansas , 

California , 

Colorado  , 

Connecticut 

Delaware , 

District  of  Columbia 

FlorkJa 

Georgia 

Hawaii ......... 

Idaho  ...„ 

Illinois  .. 

Indiana 

Iowa  „ 

Kansas  

Kentucky  

Louisiana  

Maine 

Maryland  

Massachusetts 

Michigan  

Minnesota  

Mississippi  .; 

Missouri  „. 

Montana 

Nebraska  

Nevada  

New  Hampshire  

New  Jersey 

New  Mexico 

New  York  

North  Carolina  

North  Dakota  

Ohio  

Oklahoma  

Oregon 

Pennsylvania  

Puerto  Rico 

Rhode  Island  

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah 

Vermont 

Virginia 

Washington 

West  Virginia  

Wisconsin  

Wyoming „. 

New  York 

Philadelphia  

ChK^ago 

Los  Angeles 


FHWA  Address,  Phone  No. 


500  Eastern  Boulevard,  Suite  200,  Montgomery.  361 17-2018,  334-223-7377. 

Federal  Building,  9th  and  Glacier  Ave..  PO  Box  21648.  Juneau  99802-1648.  907-586-7422. 

234  N.  Central  Avenue,  Suite  330,  Phoenix  85004.  602-379-3646. 

Federal  Office  Building,  Room  3128,  700  West  Capitol  Avenue,  Little  Rock  72201,  501-324-6441. 

980  9th  Street,  Suite  400,  Sacramento  95814-2724,  916-498-5034. 

555  Zang  Street,  Room  250,  Lakewood  80228,  303-969-6730. 

628-2  Hebron  Avenue,  Suite  303,  Glastonbury  06033,  860-659-6703. 

300  South  New  Street,  Room  2101 ,  Dover  19904-6726,  302-734-2835. 

Union  Center  Plaza,  820  First  Street,  N.E.,  Suite  750,  Washington  20002,  202-523-0163. 

227  North  Bronough  Street  Room  2015,  Tallahassee  32301,  850-942-9605. 

61  Forsyth  St,  SW,  17th  Floor,  Suite  17T100,  Atlanta  30303-3104.  404-562-3634. 

300  Ala  Moana  Boulevard.  Suite  3202.  Box  50206.  Honolulu  96850.  808-541-2700. 
3050  Lakeharbor  Lane,  Suite  126,  Boise  83703,  208-334-1843. 

3250  Executive  Park  Drive,  SpringfiekJ  62703.  217-492-4638. 

Federal  Office  Building,  Room  254,  575  North  Pennsylvania  Street.  Indianapolis  46204.  317-226-7492. 

105  6th  Street,  PO  Box  627,  Ames  50010,  515-233-7315. 

3300  South  Topeka  Blvd.,  Suite  1 ,  Topeka  6661 1-2237.  785-267-7284. 

John  C.  Watts  Building,  330  West  Broadway  Street.  PO  Box  536.  Frankfort  40602,  502-223-6727. 

750  Florida  St.,  Room  239,  PO  Box  3929,  Baton  Rouge  70821,  504-389-0400. 

Federal  Buikjing,  Room  614,  40  Westem  Avenue.  Augusta  04330,  207-622-8350. 

The  Rotunda.  Suite  220,  71 1  West  40th  Street.  Baltimore  2121 1-2187,  410-962-4342. 

Transportation  Systems  Center,  55  Broadway,  10th  Floor,  Cambridge  02142  617-494-2253. 

31 5  West  Allegan  Street,  Room  207,  Lansing  48933,  51 7-377-1 880. 

Galtier  Plaza  (Box  75)  175  5th  Street  E.,  Suite  500,  St.  Paul  55501-2901,  612-291-6109. 

666  North  Street,  Suite  105,  Jackson  39202,  601-965-4232. 

209  Adams  Street  PO  Box  1787,  Jefferson  City  65102,  573-636-7104. 

301  South  Park  Street,  Room  448,  Helena  59626-0056,  406-441-1230. 
100  Centennial  Mall  North,  Room  220,  Lincoln  68508,  402-437-5964. 
705  North  Plaza  Street,  Suite  220,  Carson  City  89701,  702-687-5332. 
279  Pleasant  Street,  Room  204,  Concord  03301,  603-225-1643. 

840  Bear  Tavem  Road,  Suite  31 0,  West  Trenton  08628-1 019,  609-637-421 1 .       - 

604  W.  San  Mateo  Road,  Santa  Fe  87501,  505-820-2026. 

Leo  W.  O'Brien  Federal  Building.  Clinton  &  N.  Pearl  Sts.,  9th  Floor,  Albany  12207,  518-431-4125. 

310  New  Bern  Avenue.  Suite  410,  Raleigh  27601,  919-856-4330. 

1471  Interstate  Loop,  Bismarck  58501-0567,  701-250-4349. 

200  North  High  Street.  Room  328,  Columbus  43215,  614-469-5877. 

715  South  Metropolitan,  Suite  700,  Oklahoma  City  73108,  405-945-6040. 

Equitable  Center,  Suite  100,  530  Center  St,  N.E.,  Salem  97301,  503-399-5749. 

Forum  Place,  555  Walnut  Street  Harrisburg  17101-1900,  717-221-3759. 

US  Courthouse  &  Federal  Building,  Carlos  Chardon  St,  Rm  329,  San  Juan  00918-1755.  787-766-5600. 

380  Westminster  Mall.  Room  547.  Providence  02903,  401-528-4548. 

1835  Assembly  Street,  Suite  758.  Columbia  29201.  803-253-3881. 

Federal  Office  Building.  116  East  Dakota  Avenue.  PO  Box  700,  Pierre  57501  605-224-8033. 

249  Cumberiand  Bend  Drive,  Nashville  37228,  615-736-7106. 

Federal  Office  Building,  Room  826,  300  East  Eighth  Street.  Austin  78701,  512-916-5917. 

2520  W.  4700  South,  Suite  9A,  Salt  Lake  City  841 18,  801-963-0182. 

Federal  Building,  87  State  St,  PO  Box  568,  Montpelier  05601 ,  802-828-4433. 

Dale  Buikling,  Suite  205,  1504  Santa  Rosa  Road,  Richmond  23229,  804-281-5111. 

501  Evergreen  Plaza,  71 1  South  Capitol  Way,  Olympia  98501,  360-753-9485. 
Geary  Plaza.  Suite  200.  700  Washington  Street  E.  Charleston  25301 .  304-347-5329. 
567  D'Onofrio  Drive.  Madison  53719-2814.  60&-629-7514. 

1916  Evans  Avenue,  Cheyenne  82001-3764,  307-772-2004. 


FHWA/FTA  METROPOLITAN  OFFICES 


6  WorkJ  Trade  Center,  Room  320,  New  York.  NY  10048.  FAX:  212-466-1939  212-466-3483.  26  Federal  Plaza, 

Suite  2940.  New  York.  NY  10278-0194.  FAX  212-264-8973.  212-264-8162. 
1 760  Market  St.,  Suite  51 0.  Philadelphia.  Pa  1 91 03.  21 5-656-7070.  FAX:  21 5-656-7260, 21 5-656-71 11. 

200  West  Adams.  Room  2410,  Chicago.  IL  60606.  312-886-1616.  FAX  312-886-0351.  312-886-1604. 

201  N.  Figueroa  Street.  Suite  1460.  Los  Angeles.  CA  90012;  213-202-3950;  FAX:  213-202-3961. 
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(23  U.S.C.  315;  sec.  1221,  Pub.  L.  105-178, 
112  Stat.  107,  221  (1998);  49  CFR  1.48) 

Issued  on:  September  11, 1998. 
Kenneth  R.  Wykle, 
Federal  Highway  Administration 
Administrator. 
(PR  Doc.  98-24850  Filed  9-15-98;  8:45  am) 

BILUNQ  CODE  4910-22-P 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

agency:  Research  and  Special  Programs 
Administration.  IX)T. 
ACTION:  List  of  applications  for 
modification  of  exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
-hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 


numbers  v\rith  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  October  1. 1998. 

ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
FOR  FURTHER  IfVORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center. 
Nassif  Building,  400  7th  Street  SW, 
Washington.  EJC. 


AppiwatkMi  No. 

Docket  No. 

Applkant 

Modifrea- 

tionof 

exemp- 

tkxi 

10672-M  

11173-M 

Burlington  Packaaing,  Inc.  Brooklyn,  NY  (See  Footnote  1) - - 

Olin  Corporation  (See  Footnote  2)  

Wood  Protection  Products.  Inc.  Charlotte,  NC  (See  Footnote  3)  , 

Tounta  Mntnr  5^alAs  USA    Inc  Torrance  CA  fSee  Footnote  4i 

10672 
11173 

12062-M  

12107-M  

12112-M 

RSPA-1998- 

3790. 
RSPA-1998- 

4065. 
RSPA-199ft- 

4322. 

12062 
12107 

HRn  Aorn  5>v^Am^  Inc  ValAncia  CA  fS^e  Footnote  5^  

12112 

[1)  To  modify  the  exemption  to 
provide  for  passenger  air  as  an 
additional  mode  of  transportation  for 
shipping  liquid  and  solid  hazardous 
materials  required  to  bear  the  POISON, 
KEEP  AWAY  FROM  FOOD, 
FLAMMABLE  UQUID,  FLAMMABLE 
SOLID  OR  CORROSIVE  labels  in 
specially-designed  composite  type 
packaging. 

[2)  To  modify  the  exemption  to 
authorize  the  use  of  DOT  specification 
llOA  multi-unit  tanks  for  the 
transportation  by  cargo  aircraft  of 
certain  Division  6.1  and  Class  8 
materials  which  exceed  the  quantity 
limitations. 

[3)  To  authorize  party  status  and  to 
authorize  a  similarly  designed  non-DOT 
specification,  pneumatic  hopper  trailer 
for  the  transportation  of  a  6.1  material. 

[4)  To  reissue  the  exemption 
originally  issued  on  an  emergency  basis 
for  the  manufacture,  mark  and  sale  of 
certain  shock  absorbers,  struts,  stays  and 
dampers  for  transportation  in  commerce 
as  accimnulators. 

[5)  To  reissue  the  exemption  ■ 
originally  issued  on  an  emergency  basis 
for  the  transportation  in  commerce  of 
certain  2.2  gases  in  non-DOT 


specification  copper  cylinders  used  as 
components  (fire  extinguishers)  in 
aircraft  of  foreign  manufacturers. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Hazardous  Materials 
Transportations  Act  (49  U.S.C.  1806;  49 
CFR  1.53(e)). 

Issued  in  Washington.  DC,  on  September 
10, 1998. 

J.  Suzume  Hedgqieth, 
Director.  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 
[PR  Doc.  98-24757  Filed  9-15-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applicants  for 
exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  nimnber  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follow:  1 — ^Motor  vehicle,  2 — ^Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — ^Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  October  16, 1998. 

ADDRESS  CC^ENTS  TO:  Records  Center, 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  appUcation  number. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401.  at  the  U.S.  Department  of 


Transportation,  Nassif  Building,  400  7th 
Street,  SW.,  Washing|ton,  DC  20590. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806,  49  CFR  1.53(e)). 

New  Exemptions 


Issued  in  Washington,  DC,  on  September 
10, 1998. 
J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 


Application  No. 

Docket  No. 

Applicant 

Regutation(s)  affected 

Nature  of  exemption  thereof 

12128-N  

RPSA-1998-4392 

Ogden  Waste  Solutions, 

49  CFR  171.8,  172.101 

To  authorize  the  transportation  in  com- 

Inc., Okahumpka,  PL. 

Column  (8C),  173.197. 

merce  of  non-DOT  specification  steel 
roll-off  containers  as  outer  packagings 

.. 

for  transportation  in  commerce  of  regu- 
lated medical  waste  in  dual  packag- 
ings. (mode  1). 

12129-N  

RPSA-1 998-4387 

Kenyon  International 
Emergency  Services 

49  CFR  175.75{a)(1)(2)  .. 

To  authorize  the  transportation  in  com- 
merce of  small  quantities  of  vartous 

Houston,  TX. 

hazardous  materials  that  exceed  the 
specified  quantity  limitation,  (mode  5). 

12130-N  

RPSA-1 998-4386 

FIBA  Technologies,  Inc., 
Westboro,  MA. 

49  CFR  173  318  176  30 

To  authorize  "the  manufacture,  mari<ing 
and  sale  of  non-DOT  specification  in- 

176.76(h), 178.338. 

sulated  portable  tanks  for  the  transpor- 

tation in  commerce  of  carbon  dioxide, 

refrigerated  liquid,  (modes  1,3). 

12131-N  

RPSA-1 998-4385 

Gamma  Latwratories, 

49  CFR  173.302, 

To  authorize  the  manufacture,  mark  and 

Ltd.,  Houston,  TX. 

173.306(b)(4),  175.3. 

sale  of  non-DOT  specification  packag- 
ings, used  as  radiation  detectors,  for 
shipments   of   certain    non-flammable 

- 

compressed  gases,  (modes  1,  2,  3,  4, 
5). 
To  authorize  the  transportatnn  in  com- 
merce of  a  specially  designed  device 

12132-N  

RPSA-1998-4415 

Carleton  Technologies, 

49  CFR  178.65  

Inc.,  Orchard.  NY. 

consisting   of   a    hemnetically   sealed 

high  pressure  gas  cylinder,  containing 

argon  gas.  Division  1.4S.  (modes  1,  2, 
3,  4). 
To  authorize  the  transportation  in  com- 

12133-N   

RPSA-1 998-44 16 

Polar  Air  Cargo,  Wash- 

49 CFR  172.101(98), 

ington,  DC. 

172.204(a)  &  (c), 
173.27,  173.54(j). 
175.30(a)(1). 

merce  of  certain  Division  1.1,  1.2,  1.3. 
and  1 .4  explosives  which  are  forbidden 
or  exceed  quantities  authorized,  (mode 
4). 
To  authorize  the  transportation  in  com- 

12134-N  

RPSA-1 998-44 17 

Institute  of  Shortening 

49  CFR  Parts  100-180  ... 

and  Edible  Oils  (ISEO), 

merce  of  sift-proof  dump  or  hopper- 

Washington,  DC. 

type  vehicles  and  sift-proof  roll-on/roll- 
off  bulk  bins  with  tarpaulins,  metal  cov- 
ers or  equivalent  covers  for  use  in 
transporting  Division  4.2  -  material, 
(mode  1). 

12135-N  

RPSA-1998-4418 

Daicel  Safety  Systems, 

49  CFR  173.301(h), 

To  authorize  the  manufacture,  mart<  and 

Inc. 

173.302,  173.306(d)(3). 

sale  of  non-DOT  specification  cylinders 
(pressure  vessels)  for  use  as  compo- 
nents of  automobile  vehicle  safety  sys- 
tems, (modes  1,2,  3,4). 

12136-N  

RPSA-1998-4419 

Net  Grocer,  North  Bmns- 

49  CFR  123.  172,  Sub- 

To authorize  the  transportation  in  com- 

wick, NJ. 

part  C. 

merce  of  small  quantities  of  ORM-D 

consumer  aersols  without  required 
shipping  papers,  (mode  4). 

12138-N 

RPSA-1 998-4420 
♦ 

Gas  Supply  Resources, 
Inc.  Albany,  NY. 

49  CFR  174.67(1)  &  0)  .... 

To  authorize  rail  cars  with  unk>ading 
pipes  equipped  with  a  closure  device 
to  remain  attached  to  railcar  dome  un- 
loading valves  on  railcars  positioned  at 
unloading  towers,  (moded  2). 

[FR  Doc.  98-24758  Filed  9-15-98;  8:45  am] 
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Presidential  Documents 


Executive  Order  13101  of  September  14,  1998 

Greening  the  Government  Through  Waste  Prevention,  Recy- 
cling, and  Federal  Acquisition 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Solid  Waste  Disposal 
Act,  Public  Law  89-272,  79  Stat.  997,  as  amended  by  the  Resource  Conserva- 
tion and  Recovery  Act  (RCRA),  Public  Uw  94-580,  90  Stat.  2795,  as  amended 
(42  U.S.C.  6901-6907),  section  301  of  title  3,  United  States  Code,  and  in 
order  to  improve  the  Federal  Government's  use  of  recycled  products  and 
environmentally  preferable  products  and  services,  it  is  hereby  ordered  as 
follows: 

PART  1— PREAMBLE 

Section  101.  Consistent  with  the  demands  of  efficiency  and  cost  effectiveness, 
the  head  of  each  executive  agency  shall  incorporate  waste  prevention  and 
recycling  in  the  agency's  daily  operations  and  work  to  increase  and  expand 
markets  for  recovered  materials  through  greater  Federal  Government  pref- 
erence and  demand  for  such  products.  It  is  the  national  policy  to  prefer 
pollution  prevention,  whenever  feasible.  Pollution  that  cannot  be  prevented 
should  be  recycled;  pollution  that  cannot  be  prevented  or  recycled  should 
be  treated  in  an  environmentally  safe  manner.  Disposal  should  be  employed 
only  as  a  last  resort. 

Sec.  102.  Consistent  with  policies  established  by  the  Office  of  Federal  Pro- 
curement Policy  (OFPP)  Policy  Letter  92-4,  agencies  shall  comply  with 
executive  branch  policies  for  the  acquisition  and  use  of  environmentally 
preferable  products  and  services  and  implement  cost-effective  procurement 
preference  programs  favoring  the  purchase  of  these  products  and  services. 

Sec.  103.  This  order  creates  a  Steering  Committee,  a  Federal  Environmental 
Executive  (FEE),  and  a  Task  Force,  and  establishes  Agency  Environmental 
Executive  (AEE)  positions  within  each  agency,  to  be  responsible  for  ensuring 
the  implementation  of  this  order.  The  FEE,  AEEs,  and  members  of  the 
Steering  Committee  and  Task  Force  shall  be  full-time  Federal  Government 
employees. 

PART  2— DEFINITIONS 

For  purposes  of  this  order: 

Sec.  201.  "Environmentally  preferable"  means  products  or  services  that  have 
a  lesser  or  reduced  effect  on  human  health  and  the  environment  when 
compared  with  competing  products  or  services  that  serve  the  same  purpose. 
This  comparison  may  consider  raw  materials  acquisition,  production,  manu- 
facturing, packaging,  distribution,  reuse,  operation,  maintenance,  or  disposal 
of  the  product  or  service. 

Sec.  202.  "Executive  agency"  or  "agency"  means  an  executive  agency  as 
defined  in  5  U.S.C.  105.  For  the  purpose  of  this  order,  military  departments, 
as  defined  in  5  U.S.C.  102,  are  covered  under  the  auspices  of  the  Department 
of  Defense. 

Sec.  203.  "Postconsumer  material"  means  a  material  or  finished  product 
that  has  served  its  intended  use  and  has  been  discarded  for  disposal  or 
recovery,  having  completed  its  life  as  a  consumer  item.  "Postconsumer  mate- 
rial" is  a  part  of  the  broader  category  of  "recovered  material." 
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Sec.  204.  "Acquisition"  means  the  acquiring  by  contract  with  appropriated 
funds  for  supplies  or  services  (including  construction)  by  and  for  the  use 
of  the  Federal  Government  through  purchase  or  lease,  whether  the  supplies 
or  services  are  already  in  existence  or  must  be  created,  developed,  dem- 
onstrated, and  evaluated.  Acquisition  begins  at  the  point  when  agency  needs 
are  established  and  includes  the  description  of  requirements  to  satisfy  agency 
needs,  solicitation  and  selection  of  sources,  award  of  contracts,  contract 
financing,  contract  performance,  contract  administration,  and  those  technical 
and  management  functions  directly  related  to  the  process  of  fulfilling  agency 
needs  by  contract. 

Sec  205.  "Recovered  materials"  means  waste  materials  and  by-products 
that  have  been  recovered  or  diverted  firom  solid  waste,  but  such  term  does 
not  include  those  materials  and  by-products  generated  firom,  and  commonly 
reused  within,  an  original  manufacturing  process  (42  U.S.C.  6903  (19)). 

Sec  206.  "Recyclability"  means  the  ability  of  a  product  or  material  to 
be  recovered  firom,  or  otherwise  diverted  firom,  the  solid  waste  stream  for 
the  piupose  of  recycling. 

Sec  207.  "Recycling"  means  the  series  of  activities,  including  collection, 
separation,  and  processing,  by  which  products  or  other  materials  are  recov- 
ered from  the  solid  waste  stream  for  use  in  the  form  of  raw  materials 
in  the  manufacture  of  new  products  other  than  fuel  for  producing  heat 
or  power  by  combustion. 

Sec  208.  "Waste  prevention"  means  any  change  in  the  design,  manufacturing, 
purchase,  or  use  of  materials  or  products  (including  packaging)  to  reduce 
their  amount  or  toxicity  before  they  are  discarded.  Waste  prevention  also 
refers  to  the  reuse  of  products  or  materials. 

Sec.  209.  "Waste  reduction"  means  preventing  or  decreasing  the  amount 
of  waste  being  generated  through  waste  prevention,  recycling,  or  purchasing 
recycled  and  environmentally  preferable  products. 

Sec.  210.  "Life  cycle  cost"  means  the  amortized  annual  cost  of  a  product, 
including  capital  costs,  installation  costs,  operating  costs,  maintenance  costs, 
and  disposal  costs  discounted  over  the  lifetime  of  the  product. 

Sec  211.  "Life  cycle  assessment"  means  the  comprehensive  examination 
of  a  product's  environmental  and  economic  aspects  and  potential  impacts 
throughout  its  lifetime,  including,  raw  material  extraction,  transportation, 
manufacturing,  use,  and  disposal. 

Sec.  212.  "Pollution  prevention"  means  "source  reduction"  as  defined  in 
the  Pollution  Prevention  Act  of  1990  (42  U.S.C.  13102),  and  other  practices 
that  reduce  or  eliminate  the  creation  of  pollutants  through:  (a)  increased 
efficiency  in  the  use  of  raw  materials,  energy,  water,  or  other  resources; 
or  (b)  protection  of  natural  resources  by  conservation. 

Sec  213.  "Biobased  product"  means  a  conmiercial  or  industrial  product 
(other  than  food  or  feed)  that  utilizes  biological  products  or  renewable 
domestic  agricultural  (plant,  animal,  and  marine)  or  forestry  materials. 

Sec  214.  "Major  procuring  agencies"  shall  include  any  executive  agency 
that  procures  over  $50  million  per  year  of  goods  and  services. 

PART  3— THE  ROLES  AND  DUTIES  OF  THE  STEERING  COMMITTEE,  FEDERAL  ENVIRON- 
MENTAL EXECUTIVE,  TASK  FORCE,  AND  AGENCY  ENVIRONMENTAL  EXECUTIVES 

Sec  301.  Committees,  Executives,  and  Task  Force,  (a)  Steering  Committee. 
There  is  hereby  established  a  Steering  Committee  on  Greening  the  Govern- 
ment through  Waste  Prevention  and  Recycling  ("Steering  Conunittee").  The 
Steering  Committee  shall  be  composed  of  the  Chair  of  the  Council  on  Environ- 
mental Quality  (CEQ),  the  Federal  Environmental  Executive  (FEE),  and  the 
Administrator  for  Federal  Procurement  Policy  (OFPP).  The  Steering  Commit- 
tee, which  shall  be  chaired  by  the  Chair  of  the  CEQ,  is  directed  to  charter 
a  Task  Force  to  facilitate  implementation  of  this  order,  and  shall  provide 
the  Task  Force  with  policy  direction  in  such  implementation. 
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(b)  Federal  Environmental  Executive.  A  Federal  Environmental  Executive, 
Environmental  Protection  Agency,  shall  be  designated  by  the  President.  The 
FEE  shall  chair  the  Task  Force  described  in  subsection  (c),  take  all  actions 
necessary  to  ensure  that  the  agencies  comply  with  the  requirements  of 
this  order,  and  generate  a  biennial  report  to  the  President. 

(c)  Task  Force.  The  Steering  Committee  shall  charter  a  Task  Force  on 
Greening  the  Government  through  Waste  Prevention  and  Recycling  ("Task 
Force"),  which  shall  be  chaired  by  the  FEE  and  composed  of  staff  from 
the  major  procuring  agencies.  The  Steering  Committee,  in  consultation  with 
the  agencies,  shall  determine  the  necessary  staffing  and  resources  for  the 
Task  Force.  The  major  procuring  agencies  shall  provide,  to  the  extent  prac- 
ticable and  permitted  by  law,  resources  and  support  to  the  Task  Force 
and  the  FEE,  upon  request  from  the  Steering  Committee.  The  Task  Force 
shall  have  the  duty  of  assisting  the  FEE  and  the  agencies  in  implementing 
this  order,  subject  to  policy  direction  provided  by  the  Steering  Committee. 
The  Task  Force  shall  report  through  the  FEE  to  the  Chair  of  the  Steering 
Committee. 

(d)  Agency  Environmental  Executives  (AEEs).  Within  90  days  after  the 
date  of  this  order,  the  head  of  each  major  procuring  agency  shall  designate 
an  AEE  from  among  his  or  her  staff,  who  serves  at  a  level  no  lower  than 
the  Assistant  Secretary  level  or  equivalent,  and  shall  notify  the  Chair  of 
CEQ  and  the  FEE  of  such  designation. 

Sec.  302.  Duties,  (a)  The  Federal  Environmental  Executive.  The  FEE,  working 
through  the  Task  Force,  and  in  consultation  with  the  AEEs,  shall: 

(1)  Develop  a  Govemmenf-wide  Waste  Prevention  and  Recycling  Strategic 
Plan  ("Strategic  Plan")  to  further  implement  this  order.  The  Strategic  Plan 
should  be  initially  developed  within  180  days  of  the  date  of  this  order 
and  revised  as  necessary  thereafter.  The  Strategic  Plan  should  include,  but 
is  not  limited  to,  the  following  elements: 

(a)  direction  and  initiatives  for  acquisition  of  recycled  and  recyclable 
products  and  environmentally  preferable  products  and  services; 

(b)  development  of  affirmative  procurement  programs; 

(c)  review  and  revision  of  standards  and  product  specifications; 

(d)  assessment  and  evaluation  of  compliance; 

(e)  reporting  requirements; 

(f)  outreach  programs  to  promote  adoption  of  practices  endorsed  in 
this  order;  and 

(g)  development  and  implementation  of  new  technologies  that  are  of 
environmental  significance. 

(2)  Prepare  a  biennial  report  to  the  President  on  the  actions  taken  by 
the  agencies  to  comply  with  this  order.  The  report  also  may  incorporate 
information  from  existing  agency  reports  regarding  Government-wide  progress 
in  implementing  the  following  Executive  Orders:  12843,  Procurement  Re- 
quirements and  Policies  for  Federal  Agencies  for  Ozone  Depleting  Substances; 
13031,  Federal  Alternative  Fueled  Vehicle  Leadership;  12845,  Requiring 
Agencies  to  Purchase  Energy  Efficient  Computer  Equipment;  12856,  Federal 
Compliance  with  Right-to-Know  Laws  and  Pollution  Prevention  Require- 
ments; 12902,  Energy  Efficiency  and  Water  Conservation  at  Federal  Facilities; 
and  12969,  Federal  Acquisition  and  Community  Right-to-Know. 

(3)  In  coordination  with  the  Office  of  Federal  Procurement  Policy,  the 
Environmental  Protection  Agency  (EPA),  the  General  Services  Administration 
(GSA),  and  the  Department  of  Agriculture  (USD A),  convene  a  group  of 
acquisition/procurement  managers  and  environmental  State,  and  local  gov- 
ernment managers  to  work  with  State  and  local  governments  to  improve 
the  Federal,  State,  and  local  governments'  use  of  recycled  products  and 
environmentally  preferable  products  and  services. 

(4)  Coordinate  appropriate  Government-wide  education  and  training  pro- 
grams for  agencies. 
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(5)  Establish  conmiittees  and  work  groups,  as  needed,  to  identify,  assess, 
and  recommend  actions  to  be  taken  to  fulfill  the  goals,  responsibilities, 
and  initiatives  of  the  FEE.  As  these  committees  and  work  groups  are  created, 
agencies  are  requested  to  designate  appropriate  personnel  in  the  areas  of 
procurement  and  acquisition,  standards  and  specifications,  electronic  com- 
merce, facilities  management,  pollution  prevention,  waste  prevention,  recy- 
cling, and  others  as  needed  to  staff  and  work  on  these  initiatives.  An 
initial  group  shall  be  established  to  develop  recommendations  for  tracking 
and  reporting  requirements,  taking  into  account  the  costs  and  benefits  of 
such  tracking  and  reporting.  The  Steering  Committee  shall  consult  with 
the  AEEs  before  approving  these  reconmiend'ations. 

Cb)  Agency  Environmental  Executives.  The  AEEs  shall: 

(1)  translate  the  Government-wide  Strategic  Plan  into  specific  agency  and 
service  plans; 

(2)  implement  the  specific  agency  and  service  plans; 

(3)  report  to  the  FEE  on  the  progress  of  plan  implementation; 

(4)  work  with  the  FEE  and  the  Task  Force  in  furthering  implementation 
of  this  order;  and 

(5)  track  agencies'  purchases  of  EPA-designated  guideline  items  and  report 
agencies'  purcheises  of  such  guideline  items  to  the  FEE  per  the  reconmienda- 
tions  developed  in  subsection  302(a)(5)  of  this  order.  Agency  acquisition 
and  procurement  personnel  shall  justify  in  writing  to  the  file  and  to  the 
AEE  the  rationale  for  not  purchasing  such  items,  above  the  micropurchase 
threshold  (as  set  out  in  the  Office  of  Federal  Procvu^ment  Policy  Act  at 
41  U.S.C.  428),  and  submit  a  plan  and  timetable  for  increasing  agency 
purchases  of  the  designated  item(s). 

(6)  one  year  after  a  product  is  placed  on  the  USDA  Biobased  Products 
List,  estimate  agencies'  purchases  of  products  on  the  list  and  report  agencies' 
estimated  purchases  of  such  products  to  the  Secretary  of  Agriculture. 

PART  4— ACQUISITION  PLANNING,  AFFIRMATIVE  PROCUREMENT  PROGRAMS,  AND  FED- 
ERAL FACILITY  COMPLIANCE 

Sec.  401.  Acquisition  Planning.  In  developing  plans,  drawings,  work  state- 
ments, specifications,  or  other  product  descriptions,  agencies  shall  consider, 
as  appropriate,  a  broad  range  of  factors  including:  elimination  of  virgin 
material  requirements;  use  of  biobased  products;  use  of  recovered  materials; 
reuse  of  product;  life  cycle  cost;  recyclability;  use  of  environmentally  pref- 
erable products;  waste  prevention  (including  toxicity  reduction  or  elimi- 
nation); and  ultimate  disposal.  These  factors  should  be  considered  in  acquisi- 
tion planning  for  all  procurement  and  in  the  evaluation  and  award  of  con- 
tracts, as  appropriate.  Program  and  acquisition  managers  should  take  an 
active  role  in  these  activities. 

Sec.  402.  Affirmative  Procurement  Programs,  (a)  The  head  of  each  executive 
agency  shall  develop  and  implement  affirmative  procurement  programs  in 
accordance  with  section  6002  of  RCRA  (42  U.S.C.  6962)  and  this  order 
and  consider  use  of  the  procurement  tools  and  methods  described  in  7 
U.S.C.  5909.  Agencies  shall  ensure  that  responsibilities  for  preparation,  im- 
plementation, and  monitoring  of  affirmative  procurement  programs  are  shared 
between  the  program  personnel  and  acquisition  and  procurement  personnel. 
For  the  purposes  of  all  purchases  made  pursuant  to  this  order,  EPA,  in 
consultation  with  such  other  executive  agencies  as  appropriate,  shall  endeav- 
or to  maximize  environmental  benefits,  consistent  with  price,  performance, 
and  availability  considerations,  and  constraints  imposed  by  law,  and  shall 
adjust  solicitation  guidelines  as  necessary  in  order  to  accomplish  this  goal. 

(b)  Agencies  shall  establish  affirmative  procurement  programs  for  all  EPA- 
designated  guideline  items  purchased  by  their  agency.  For  newly  designated 
items,  agencies  shall  revise  their  internal  programs  within  1  year  from  the 
date  the  EPA  designated  the  new  items. 
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(c)  Exclusive  of  the  biobased  products  described  in  section  504,  for  the 
EPA-designated  guideline  items,  which  are  contained  in  40  CFR  part  247, 
and  for  all  future  designated  guideline  items,  agencies  shall  ensure  that 
their  affirmative  procurement  programs  require  100  percent  of  their  purchases 
of  products  to  meet  or  exceed  the  EPA  guideline  unless  written  justification 
is  provided  that  a  product  is  not  available  competitively  within  a  reasonable 
time  frame,  does  not  meet  appropriate  performance  standards,  or  is  only 
available  at  an  unreasonable  price.  Written  justification  is  not  required  for 
purchases  below  the  micropurchase  threshold.  For  micropurchases,  agencies 
shall  provide  guidance  regarding  purchase  of  EPA-designated  guideline  items. 
This  guidance  should  encourage  consideration  of  aggregating  purchases  when 
this  method  would  promote  economy  and  efficiency. 

(d)  Within  90  days  after  the  date  of  this  order,  the  head  of  each  executive 
agency  that  has  not  implemented  an  affirmative  procurement  program  shall 
ensure  that  the  affirmative  procurement  program  has  been  established  and 
is  being  implemented  to  the  maximum  extent  practicable. 

Sec.  403.  Federal  Facility  Compliance,  (a)  Within  6  months  of  the  date 
of  this  order,  the  Administrator  of  the  EPA  shall,  in  consultation  with 
the  Federal  Environmental  Executive,  prepare  guidance  for  use  in  determin- 
ing Federal  facility  compliance  with  section  6002  of  RCRA  and  the  related 
requirements  of  this  order. 

(b)  EPA  inspections  of  Federal  facilities  conducted  pursuant  to  RCRA 
and  the  Federal  Facility  Compliance  Act  and  EPA  "multi-media"  inspections 
carried  out  at  Federal  facilities  will  include,  where  appropriate,  evaluation 
of  facility  compliance  with  section  6002  of  RCRA  and  any  implementing 
guidance. 

(c)  Where  inspections  of  Federal  facilities  are  carried  out  by  authorized 
States  pursuant  to  RCRA  and  the  Federal  Facility  Compliance  Act,  the 
Administrator  of  the  EPA  will  encourage  those  States  to  include  evaluation 
of  facility  compliance  with  section  6002  of  RCRA  in  light  of  EPA  guidance 
prepared  pursuant  to  subsection  (a),  where  appropriate,  similar  to  inspections 
performed  by  the  EPA.  The  EPA  may  provide  information  and  technical 
assistance  to  the  States  to  enable  them  to  include  such  considerations  in 
their  inspection. 

(d)  The  EPA  shall  report  annually  to  the  Federal  Environmental  Executive 
on  the  results  of  inspections  performed  by  the  EPA  to  determine  Federal 
facility  compliance  with  section  6002  of  RCRA  not  later  than  February 
1st  for  those  inspections  conducted  during  the  previous  fiscal  year. 

PART  5— STANDARDS,  SPECIFICATIONS,  AND  DESIGNATION  OF  ITEMS 

Sec.  501.  Specifications,  Product  Descriptions,  and  Standards.  When  develop- 
ing, reviewing,  or  revising  Federal  and  military  specifications,  product  de- 
scriptions (including  commercial  item  descriptions),  and  standards,  executive 
agencies  shall  consider  recovered  materials  and  any  environmentally  pref- 
erable purchasing  criteria  developed  by  the  EPA,  and  ensure  the  criteria 
are  complied  with  in  developing  or  revising  standards.  Agencies  shall  report 
annually  to  the  FEE  on  their  compliance  with  this  section  for  incorporation 
into  the  biennial  report  to  the  President  referred  to  in  section  302(a)(2) 
of  this  order,  (a)  If  an  inconsistency  with  section  6002  of  RCRA  or  this 
order  is  identified  in  a  specification,  standard,  or  product  description,  the 
FEE  shall  request  that  the  Environmental  Executive  of  the  pertinent  agency 
advise  the  FEE  as  to  why  the  specification  cannot  be  revised  or  submit 
a  plan  for  revising  it  within  60  days. 

(b)  If  an  agency  is  able  to  revise  an  inconsistent  specification  but  cannot 
do  so  within  60  days,  it  is  the  responsibility  of  that  AEE  to  monitor  and 
implement  the  plan  for  revising  it. 

Sec.  502.  Designation  of  Items  that  Contain  Recovered  Materials.  In  order 
to  expedite  the  process  of  designating  items  that  are  or  can  be  made  with 
recovered  materials,  the  EPA  shall  use  the  following  process  for  designating 
these  items  in  accordance  with  section  6002(e)  of  RCRA.  (a)  The  EPA  shall 
designate  items  that  are  or  can  be  made  with  recovered  material,  by  promul- 
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gating  amendments  to  the  Comprehensive  Procurement  Guideline  (CPG). 
The  CPG  shall  be  updated  every  2  years  or  as  appropriate  after  an  opportunity 
for  public  comment. 

(b)  Concurrent  with  the  issuance  of  the  CPG,  the  EPA  shall  publish  for 
comment  in  the  Federal  Register  Recovered  Materials  Advisory  Notices  that 
present  the  range  of  recovered  materials  content  levels  within  which  the 
designated  items  are  currently  available.  These  levels  shall  be  updated  peri- 
odically, after  opportunity  for  public  comment,  to  reflect  changes  in  market 
conditions. 

(c)  Once  items  containing  recovered  materials  have  been  designated  by 
the  EPA  in  the  CPG,  agencies  shall  modify  their  affirmative  procurement 
programs  to  require  that,  to  the  maximum  extent  practicable,  their  purchases 
of  products  meet  or  exceed  the  EPA  guidelines  unless  written  justification 
is  provided  that  a  product  is  not  available  competitively,  not  available 
within  a  reasonable  time  frame,  does  not  meet  appropriate  performance 
standards,  or  is  only  available  at  an  unreasonable  price. 

Sec.  503.  Guidance  on  Acquisition  of  Environmentally  Preferable  Products 
and  Services,  (a)  The  EPA  shall  develop  guidance  within  90  days  from 
the  date  of  this  order  to  address  environmentally  preferable  purchasing. 
The  guidance  may  be  based  on  the  EPA's  September  1995  Proposed  Guidance 
on  the  Acquisition  of  Environmentally  Preferable  Products  and  Services 
and  comments  received  thereon.  The  guidance  should  be  designed  for  Gov- 
ernment-wide use  and  targeted  towards  products  and  services  that  have 
the  most  effect.  The  guidance  may  also  address  the  issues  of  use  of  the 
technical  expertise  of  nongovernmental  entities  and  tools  such  as  life  cycle 
assessment  in  decisions  on  environmentally  preferable  purchasing.  The  EPA 
shall  update  this  guidance  every  2  years,  or  as  appropriate. 

(b)  Agencies  are  encouraged  to  immediately  test  and  evaluate  the  principles 
and  concepts  contained  in  the  EPA's  Guidance  on  the  Acquisition  of  Environ- 
mentally Preferable  Products  and  Services  through  pilot  projects  to  provide 
practical  information  to  the  EPA  for  further  updating  of  the  guidance.  Specifi- 
cally: 

(1)  These  pilot  projects  shall  be  focused  around  those  product  and  service 
categories,  including  printing,  that  have  wide  use  within  the  Federal  Govern- 
ment. Priorities  regarding  which  product  and  service  categories  to  pilot 
shall  be  developed  by  the  individual  agencies  and  the  EPA,  in  consultation 
with  the  OFPP,  the  FEE,  and  the  appropriate  agency  procurement  executives. 
Any  policy  disagreements  shall  be  resolved  by  the  Steering  Committee. 

(2)  Agencies  are  encouraged  to  use  all  of  the  options  available  to  them 
to  determine  the  environmentally  preferable  attributes  of  products  and  serv- 
ices in  their  pilot  and  demonstration  projects,  including  the  use  of  technical 
expertise  of  nongovernmental  entities  such  as  labeling,  certification,  or  stand- 
euxis-developing  organizations,  as  well  as  using  the  expertise  of  the  National 
Institute  of  Standards  and  Technology. 

(3)  Upon  request  and  to  the  extent  practicable,  the  EPA  shall  assist  execu- 
tive agencies  in  designing,  implementing,  and  documenting  the  results  of 
these  pilot  and  demonstration  projects. 

(4)  The  EPA,  in  coordination  with  other  executive  agencies,  shall  develop 
a  database  of  information  about  these  projects,  including,  but  not  limited 
to,  the  number  and  status  of  pilot  projects,  examples  of  agencies'  policy 
directives,  revisions  to  specifications,  solicitation  procedures,  and  grant/ 
contract  policies  that  facilitate  adoption  of  environmentally  preferable  pur- 
chasing practices,  to  be  integrated  on  a  commonly  available  electronic  me- 
dium (e.g.,  Internet  Web  site).  These  data  are  to  be  reported  to  the  FEE. 

(c)  Executive  agencies  shall  use  the  principles  and  concepts  in  the  EPA 
Guidance  on  Acquisition  of  Environmentally  Preferable  Products  and  Serv- 
ices, in  addition  to  the  lessons  from  the  pilot  and  demonstration  projects, 
to  the  maximum  extent  practicable,  in  identifying  and  purchasing  environ- 
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mentally  preferable  products  and  services  and  shall  modify  their  procurement 
programs  as  appropriate. 

Sec.  504.  Designation  of  Biobased  Items  by  the  USDA.  The  USDA  Biobased 
Products  Coordination  Council  shall,  in  consultation  with  the  FEE,  issue 
a  Biobased  Products  List,  (a)  The  Biobased  Products  List  shall  be  published 
in  the  Federal  Register  by  the  USDA  within  180  days  after  the  date  of 
this  order  and  shall  be  updated  biannually  after  publication  to  include 
additional  items. 

(b)  Once  the  Biobased  Products  List  has  been  published,  agencies  are 
encouraged  to  modify  their  affirmative  procurement  program  to  give  consider- 
ation to  those  products. 

Sec.  505.  Minimum  Content  Standard  for  Printing  and  Writing  Paper.  Execu- 
tive agency  heads  shall  ensure  that  their  agencies  meet  or  exceed  the  follow- 
ing minimum  materials  content  standards  when  purchasing  or  causing  the 
purchase  of  printing  and  writing  paper:  (a)  For  high  speed  copier  paper, 
offset  paper,  forms  bond,  computer  printout  paper,  carbonless  paper,  file 
folders,  white  wove  envelopes,  writing  and  office  paper,  book  paper,  cotton 
fiber  paper,  and  cover  stock,  the  minimum  content  standard  shall  be  no 
less  than  30  percent  postconsvmaer  materials  beginning  December  31,  1998. 
If  paper  containing  30  percent  postconsumer  material  is  not  reasonably 
available,  does  not  meet  reasonable  performance  requirements,  or  is  only 
available  at  an  unreasonable  price,  then  the  agency  shall  purchase  paper 
containing  no  less  than  20  percent  postconsumer  material.  The  Steering 
Committee,  in  consultation  with  the  AEEs,  may  revise  these  levels  if  nec- 
essary. 

(b)  As  an  alternative  to  meeting  the  standards  in  sections  505(a),  for 
all  printing  and  writing  papers,  the  minimum  content  standard  shall  be 
no  less  than  50  percent  recovered  materials  that  are  a  waste  material  byprod- 
uct of  a  finished  product  other  than  a  paper  or  textile  product  that  would 
otherwise  be  disposed  of  in  a  landfill,  as  determined  by  the  State  in  which 
the  facility  is  located. 

(c)  Effective  January  1,  1999,  no  executive  branch  agency  shall  purchase, 
sell,  or  arrange  for  the  purchase  of,  printing  and  writing  paper  that  £ails 
to  meet  the  minimum  requirements  of  this  section. 

Sec.  506.  Revision  of  Brightness  Specifications  and  Standards.  The  GSA 
and  other  executive  agencies  are  directed  to  identify,  evaluate,  and  revise 
or  eliminate  any  standards  or  specifications  unrelated  to  performance  that 
present  barriers  to  the  purchase  of  paper  or  paper  products  made  by  produc- 
tion processes  that  minimize  emissions  of  harmful  byproducts.  This  evalua- 
tion shall  include  a  review  of  unnecessary  brightness  and  stock  clause 
provisions,  such  as  lignin  content  and  chemical  pulp  requirements.  The 
GSA  shall  complete  the  review  and  revision  of  such  specifications  within 
6  months  after  the  date  of  this  order,  and  shall  consult  closely  with  the 
Joint  Committee  on  Printing  during  such  process.  The  GSA  shall  also  compile 
any  information  or  market  studies  that  may  be  necessary  to  accomplish 
the  objectives  of  this  provision. 

Sec.  507.  Procurement  of  Re-refined  Lubricating  Oil  and  Retread  Tires,  (a) 
Agencies  shall  implement  the  EPA  procurement  guidelines  for  re-refined 
lubricating  oil  and  retread  tires.  Fleet  and  commodity  managers  shall  take 
immediate  steps,  as  appropriate,  to  procure  these  items  in  accordance  with 
section  6002  of  RCRA.  This  provision  does  not  preclude  the  acquisition 
of  biobased  (e.g.,  vegetable)  oils. 

(b)  The  FEE  shall  work  to  educate  executive  agencies  about  the  new 
Department  of  Defense  Cooperative  Tire  Qualification  Program,  including 
the  Cooperative  Approval  Tire  List  and  Cooperative  Plant  Qualification  Pro- 
gram, as  they  apply  to  retread  tires. 

PART  6-^GENCY  GOALS  AND  REPORTING  REQUIREMENTS 

Sec.  601.  Agency  Goals,  (a)(1)  Each  agency  shall  establish  either  a  goal 
for  solid  waste  prevention  and  a  goal  for  recycling  or  a  goal  for  solid 
waste  diversion  to  be  achieved  by  January  1,  2000.  Each  agency  shall  further 
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ensure  that  the  established  goals  include  long-range  goals  to  be  achieved 
by  the  years  2005  and  2010.  These  goals  shall  be  submitted  to  the  FEE 
within  180  days  after  the  date  of  this  order.  (2)  In  addition  to  white  paper, 
mixed  paper/cardboard,  aluminum,  plastic,  and  glass,  agencies  should  incor- 
porate into  their  recycling  programs  efforts  to  recycle,  reuse,  or  refurbish 
pallets  and  collect  toner  cartridges  for  remanufacturing.  Agencies  should 
also  include  programs  to  reduce  or  recycle,  as  appropriate,  batteries,  scrap 
metal,  and  fluorescent  lamps  and  ballasts. 

(b)  Agencies  shall  set  goals  to  increase  the  procurement  of  products  that 
are  made  with  recovered  materials,  in  order  to  maximize  the  number  of 
recycled  products  purchased,  relative  to  non-recycled  alternatives. 

(c)  Each  agency  shall  set  a  goal  for  increasing  the  use  of  environmentally 
preferable  products  and  services  for  those  products  and  services  for  which 
the  agency  has  completed  a  pilot  program. 

(d)  Agencies  are  encouraged  to  incorporate  into  their  Government  Perform- 
ance Results  Act  annual  performance  plans  the  goals  listed  in  subsections 
(a),  (b),  and  (c)  above,  starting  with  the  submittal  to  the  Office  of  Management 
and  Budget  of  the  plan  accompanying  the  FY  2001  budget. 

(e)  Progress  on  attaining  these  goals  should  be  reported  by  the  agencies 
to  the  FEE  for  the  biennial  report  specified  in  section  302(a)(2)  of  this 
order.  - 

PART  7— APPLICABILtTY  AND  OTHER  REQUIREMENTS 

Sec.  701.  Contractor  Applicability.  Contracts  that  provide  for  contractor  oper- 
ation of  a  Government-owned  or  -leased  facility  and/or  contracts  that  provide 
for  contractor  or  other  support  services  at  Government-owned  or  -operated 
facilities  awarded  by  executive  agencies  after  the  date  of  this  order,  shall 
include  provisions  that  obligate  the  contractor  to  comply  with  the  require- 
ments of  this  order  within  the  scope  of  its  operations. 

Sec.  702.  Real  Property  Acquisition  and  Management.  Within  90  days  after 
the  date  of  this  order,  and  to  the  extent  permitted  by  law  and  where 
economically  feasible,  executive  agencies  shall  ensure  compliance  with  the 
provisions  of  this  order  in  the  acquisition  and  management  of  Federally 
owned  and  leased  space.  The  GSA  and  other  executive  agencies  shall  also 
include  environmental  and  recycling  provisions  in  the  acquisition  and  man- 
agement of  all  leased  space  and  in  the  construction  of  new  Federal  buildings. 

Sec.  703.  Retention  of  Funds,  (a)  The  Administrator  of  General  Services 
shall  continue  with  the  program  that  retains  for  the  agencies  the  proceeds 
from  the  sale  of  materials  recovered  through  recycling  or  waste  prevention 
programs  and  specifying  the  eligibility  requirements  for  the  materials  being 
recycled.  ^ 

(b)  Agencies  in  non-GSA  managed  facilities,  to  the  extent  permitted  by 
law,  should  develop  a  plan  to  retain  the  proceeds  from  the  sale  of  materials 
recovered  through  recycling  or  waste  prevention  programs. 

Sec.  704.  Model  Facility  Programs.  Each  executive  agency  shall  iestablish 
a  model  demonstration  program  incorporating  some  or  all  of  the  following 
elements  as  appropriate.  Agencies  are  encouraged  to  demonstrate  and  test 
new  and  innovative  approaches  such  as  incorporating  environmentally  pref- 
erable and  bio-based  products;  increasing  the  quantity  and  types  of  products 
containing  recovered  materials;  expanding  collection  programs;  implementing 
source  reduction  programs;  composting  organic  materials  when  feasible;  and 
exploring  public/private  partnerships  to  develop  markets  for  recovered  mate- 
rials. 

Sec.  705.  Recycling  Programs.  (a)(l)  Each  executive  agency  that  has  not 
already  done  so  shall  initiate  a  program  to  promote  cost-effective  waste 
prevention  and  recycling  of  reusable  materials  in  all  of  its  facilities.  The 
recycling  programs  implemented  pursuant  to  this  section  must  be  compatible 
with  applicable  State  and  local  recycling  requirements. 
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(2)  Agencies  shall  designate  a  recycling  coordinator  for  each  facility  or 
installation.  The  recycling  coordinator  shall  implement  or  maintain  waste 
prevention  and  recycling  programs  in  the  agencies'  action  plans. 

(b)  Executive  agencies  shall  also  consider  cooperative  ventures  with  State 
and  local  governments  to  promote  recycling  and  waste  reduction  in  the 
community. 

Sec.  706.  Review  of  Implementation.  The  President's  Council  on  Integrity 
and  Efficiency  shall  request  that  the  Inspectors  General  periodically  review 
agencies'  implementation  of  this  order. 

PART  8— AWARENESS 

Sec.  801.  Training,  (a)  Within  180  days  of  the  date  of  this  order,  the  FEE 
and  OFPP  should  evaluate  the  training  covu^es  provided  by  the  Federal 
Acquisition  Institute  and  the  Defense  Acquisition  University  and  recommend 
any  appropriate  curriculum  changes  to  ensure  that  procurement  officials 
are  aware  of  the  requirements  of  this  order. 

(b)  Executive  agencies  shall  provide  training  to  program  management  and 
requesting  activities  as  needed  to  ensure  awareness  of  the  requirements 
of  this  order. 

Sec.  802.  Internal  Agency  Awards  Programs.  Each  agency  shall  develop 
an  internal  agency-wide  awards  program,  as  appropriate,  to  reward  its  most 
innovative  environmental  programs.  Among  others,  winners  of  agency-wide 
awards  will  be  eligible  for  the  White  House  Awards  Program. 

Sec.  803.  White  House  Awards  Program.  A  Government-wide  award  will 
be  presented  annually  by  the  White  House  to  the  best,  most  innovative 
programs  implementing  the  objectives  of  this  order  to  give  greater  visibility 
_  to  these  efforts  so  that  they  can  be  incorporated  Government-wide.  The 

White  House  Awards  Program  will  be  administered  jointly  by  the  FEE  and 
the  CEQ. 

PART  9— REVOCATION,  UMITATION,  AND  IMPLEMENTATION 

Sec.  901.  Executive  Order  12873  of  October  20,  1993,  is  hereby  revoked. 

Sec.  902.  This  order  is  intended  only  to  improve  the  internal  management 
of  the  executive  branch  and  is  not  intended  to  create  any  right,  benefit, 
or  trust  responsibility,  substantive  or  procedural,  enforceable  at  law  by  a 
party  against  the  United  States,  its  agencies,  its  officers,  or  any  other  person. 

Sec.  903.  The  policies  and  direction  expressed  in  the  EPA  guidance  to 
be  developed  pursuant  to  section  503  of  this  order  shall  be  implemented 
and  incorporated  in  the  Federal  Acquisition  Regulation  within  180  days 
after  issuance  of  the  guidance. 
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The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  16, 
1998 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  administration 
regulations: 

Exports  or  reexports;  24- 
month  validity  period, 
estat}lishment;  published 
9-16-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants;  hazardous; 
national  emission  standards: 
Pulp  and  paper  production; 

published  9-16-98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Pennsylvania;  published  9- 

16-98 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Desmedipham;  putilished  9- 

16-98 
Mydotxjtanil;  published  9- 

16-98 
Propyzamide;  published  9- 

16-98 
Trichoderma  harzianum 

strain  T-39;  published  S^ 

16-98 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Arkansas;  published  9-16-98 

North  Dakota;  published  9- 
16-98 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Personnel  records  and 
training;  published  8-17-98 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Ports  and  watenways  safety: 
Vessels  bound  for  ports  and 
places  in  U.S.; 
international  safety 
management  code 


certification  status; 
published  8-17-98 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dates  (domestic)  produced  or 

packed  in  California; 

comments  due  by  9-22-98; 

published  7-24-98 
Oranges  and  grap)efruits 

grown  in  Texas;  comments 

due  by  9-22-98;  published 

7-24-98 
Oranges,  grapefruit, 

tangerines,  and  tangetos 

grown  in — 

Florida;  comments  due  by 
9-22-98;  published  9-2-98 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 
Dogs  arxJ  cats;  humane 
handling,  care,  and 
treatment;  facilities 
licensing  requirements: 
comments  due  by  9-23- 
98;  published  8-26-98 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 
Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementation- 
Guaranteed  rural  rental 
housing  program; 
comments  due  by  9-21- 
98;  published  7-22-98 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Program  regulations: 
Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementation — 
Guaranteed  rural  rental 
housing  program; 
comments  due  by  9-21- 
98;  published  7-22-98 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations: 
Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementation — 
Guaranteed  rural  rental 
housing  program; 
comments  due  by  9-21- 
98;  published  7-22-98 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 


Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementation—  . 
Guaranteed  rural  rental 
housing  program; 
comments  due  by  9-21- 
98;  published  7-22-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  arxl 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  cod;  comments 
due  by  9-21-98; 
published  9-4-98 
Northeastem  United  States 
fisheries — 
Mid-Atlantk:  Fishery 
Management  Coundl; 
hearings;  comments 
due  by  9-25-98; 
published  8-27-98 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Olympic  Coast  National 
Marine  Sanctuary,  WA; 
seabird  definition; 
comments  due  by  9-24- 
98;  published  8-25-98 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Foreign  futures  and  options 
transactions: 
Foreign  boards  of  trade; 
computer  terminals 
placement  in  United 
States;  concept  release; 
comments  due  by  9-22- 
.    98;  published  7-24-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Open  access  same-time 
information  system; 
comments  due  by  9-21- 
98;  published  8-7-98 
Public  utility  mergers,  etc; 
applications  filing 
requirements;  comments 
due  by  9-22-98;  published 
4-24-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Chromium  compounds; 
industrial  process  cooling 
tower  emissions; 
comments  due  by  9-21- 
98;  published  7-23-98 
Secondary  lead  smelters, 
new  and  existing; 
comments  due  by  9-23- 
98;  published  8-24-98 
Air  pollution  control;  new 
motor  vehicles  and  engines: 


Pre-productton  certification 

procedures;  compliance 

assurance  programs; 

comments  due  by  9-24- 

98;  published  9-10-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Georgia;  comments  due  by 

9-24-98;  published  8-25- 

98 
Air  quality  implementatkm 
plans;  approval  and 
promulgation;  various 
States: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat)iHty  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pul)llshed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-CE-12-A0;  Amendment  39- 
10757:  AD  98-19-17] 

RIN  2120-AA64 

Airworthiness  Directives;  Glaser-Dirfcs 
Flugzeugt)au  GmbH  Model  DG-400 
Gliders 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Glaser-Dirks 
Flugzeugbau  GmbH  (Glaser-Dirks) 
Model  DG-400  gliders.  This  AD  requires 
inspecting  the  powerplant  moimt  and 
the  propeller  mount  for  any  loose  parts. 
This  AD  also  requires  modiiying  the 
starter  motor,  retrofitting  the  holder  for 
the  starter  motor,  and  checking  the 
engine  ignition  timing;  either 
immediately  or  at  a  certain  time 
depending  on  the  resxdts  of  the 
inspection.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
infwmation  (MGAI)  issued  by  the 
airworthiness  authority  for  Germany. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  damage  to  the 
engine  caused  by  vibration,  which  could 
result  in  loss  of  engine  power  during 
critical  phases  of  fUght. 
DATES:  Effective  October  30, 1998. 

The  incorporation  by  refnence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  30, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
DG  Flugzeugbau  GmbH,  Im 
Schollengarten  19-20,  7520  Bruchsal  4, 
Germany;  telephone:  -i^g  7257-89-0; 


facsimile:  +49  7257-8922.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-12-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW. 
suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov.  Aerospace  Engineer.  FAA. 
Small  Airplane  DirM:torate,  1201 
Walnut,  suite  900.  Kansas  City.  Missouri 
64106;  telephone:  (816)  426-6934; 
facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATKM: 

Events  Leading  to  the  Issuance  of  This 
.  AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Glaser-Dirics  Model  DG- 
400  gliders  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  June  8. 1998  (63 
FR  31375).  The  NPRM  proposed  to 
require  inspecting  the  powerplant 
mount  and  the  propeller  mount  for 
loose  parts.  The  NPRM  also  proposed  to 
require  modifying  the  starter  motor, 
retrofitting  the  holder  for  the  starter 
motor,  checking  the  engine  ignition 
timing,  and  adjusting  the  timing  if 
necessary;  either  immediately  or  at  a 
certain  time  depending  on  the  results  of 
the  inspection.  The  engine  and 
propeller  mount  inspection, 
modifications,  and  retrofit  specified  in 
the  NPRM  would  be  accomplished  in 
accordance  with  DG  Flugzeugbau 
Technical  Note  (TN)  Nr.  826/22.  dated 
January  10. 1990;  DG  Flugzeugbau 
Working  Instruction  No.  1  for  TN  Nr. 
826/22.  not  dated;  DG  FlugzeuglMu 
Working  Instruction  No.  2  for  TN  Nr. 
826/22,  not  dated;  and  DG  Flugzeugbau 
Woridng  Instruction  No.  3  for  TN  Nr. 
826/22,  not  dated. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 

Interested  persons  have  been  affiorded 
an  opportunity  to  participate  in  the 
making  of  this  amoidment.  No 
comments  were  received  on  the 
proposed  rule  or  die  FAA's 
determination  of  the  cost  to  die  public. 


The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Differences  Between  the  Service 
Infonnation  and  This  AO 

The  manufacturer's  service 
information  specifies  procedures  for 
inspecting  the  powerplant  mount  for  a 
secure,  tight  condition  prior  to  every 
flight.  This  service  information  also 
specifies  inserting  revised  pages  into  the 
maintenance  manual.  This  AD  requires 
neither  one  of  these  items. 

The  FAA  does  not  have  justification 
to  require  an  inspection  prior  to  each 
flight,  and  will  recommend  inserting  the 
revised  pages  into  the  AFM  through  a 
NOTE  in  the  AD. 

Cost  Impact 

The  FAA  estimates  that  35  gUders  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  4 
workhours  per  airplane  to  accomplish 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $150  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $13,650,  or  $390  per 
glider. 

CompUaBce  Time  of  This  AD 

The  comphance  time  of  this  AD  is  in 
calendar  time  instead  of  hours  time-in- 
service  (TIS).  The  average  monthly 
usage  of  the  affected  glidm  ranges 
throughout  the  fleet  For  example,  one 
owner  may  operate  the  glider  25  hours 
ITS  in  one  week,  while  another  operator 
may  operate  the  gUder  25  hours  TIS  in 
one  yeai.  In  order  to  assure  that  all  of 
the  owners/operators  of  the  affected 
glider  have  inspected  the  powerplant 
and  propeller  mounts  for  loose  parts 
within  a  reasonable  amount  of  time,  the 
FAA  is  utilizing  a  compliance  based  on 
calendar  time. 

RegnUtory  Impact 

The  regulations  adopted  herein  wiU 
not  have  substantial  dkect  effects  on  the 
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States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PAFIT  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritjn  49  U.S.C.  106(g).  40113, 44701. 


139.13    [An 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

96-19-17    Glaser-Dirks  Flugzeugbau 

GMBH:  Amendment  39-10757;  Docket 
No.  98-CE-12-AD. 

Applicability:  Model  DG-400  gliders,  serial 
numbers  4-1  through  4-249,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  glider 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
gliders  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
iBquirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 


the  effect  of  the  modification,  alteration,  or 
repair  on  the  tmsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  damage  to  the  engine  caused  by 
vibration,  which  could  result  in  loss  of 
engine  power  during  critical  phases  of  flight, 
accomplish  the  following: 

(a)  Within  the  next  1  calendar  month  after 
the  effective  date  of  this  AD,  inspect  the 
powerplant  (engine)  mount  and  propeller 
mount  for  any  loose  parts  in  accordance  with 
paragraph  1  in  the  Instructions  section  of 
Glaser-Dirks  Technical  Note  (TN)  Nr.  826/22, 
dated  January  10, 1990. 

(b)  Within  3  calendar  months  after  the 
inspection  required  in  paragraph  (a)  of  this 
AD  or  prior  to  further  flight  after  any  part  of 
the  powerplant  mount  or  propeller  mount  is 
foimd  loose,  whichever  occurs  first, 
accomplish  the  following: 

(1)  Incorporate  the  modifications, 
retrofitting,  and  engine  ignition  timing 
procedures,  as  applicable,  in  accordance  with 
paragraphs  2  through  4  in  the  Instructions 
section  of  Glaser-Dirks  TN  Nr.  826/22,  dated 
January  10, 1990. 

(2)  The  engine  ignition  timing  procedures 
shall  be  accomplished  in  accordance  with  the 
appropriate  Bombardier  ROT  AX 
maintenance  manual  for  ROT  AX  engine  type 
505,  which  is  referenced  in  Working 
Instruction  No.  3,  Instruction  4  of  the  Glaser- 
Dirks  TN  Nr.  826/22. 

(3)  After  the  engine  timing  is  correct, 
accomplish  the  actions  in  paragraph  3  of 
Working  Instruction  No.  3,  Instruction  4  of 
the  Glaser-Dirks  TN  Nr.  826/22,  dated 
January  10, 1990.  These  instructions 
reference  the  procedures  in  Rotax  Technical 
Bulletin  No.  505-04,  pages  3  through  S.  not 
dated. 

Note  2:  It  is  recommended  that  the  manual 
pages  referenced  in  the  Instructions  section 
of  Glaser-Dirks  TN  Nr.  826/22  be  inserted 
into  the  maintenance  manual. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  glider  to  a 
location  where  the  requirements  of  this  AD 
can  be  acccHuplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Wahmt,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  DG  Flugzeugbau  Technical  Note 
Nr.  826/22,  dated  January  10, 1990,  should  be 
directed  to  DG  Flugzeugbau  GmbH,  P.O.  Box 


4120,  76625  Bnichsal,  Germany;  telephone: 
+49  7257-89-0;  facsimile:  +49  7257-8922. 
This  service  information  may  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558, 601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

(f)  The  engine  and  propeller  mount 
inspection,  modifications,  and  retrofit 
required  by  this  AD  shall  be  done  in 
accordance  with  DG  Flugzeugbau  Technical 
Note  Nr.  826/22,  dated  January  10, 1990;  DG 
Flugzeugbau  Working  Instruction  No.  1  for 
Technical  Note  Nr.  826/22,  not  dated;  and 
DG  Flugzeugbau  Working  Instruction  No.  2  to 
Technical  Note  Nr.  826/22,  not  dated.  The 
engine  timing  procedures  required  by  this 
AD  shall  be  done  in  accordance  with  DG 
Flugzeugbau  Working  Instruction  No.  3  to 
Technical  Note  Nr.  826/22.  not  dated,  and 
Rotax  Technical  Service  Bulletin  No.  505-04, 
pages  3  through  5,  not  dated.  This 
incorporation  by  reference  was  approved  by 

the  Director  of  the  Federal  Register  in  

accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  DG 
Flugzeugbau  GmbH.  P.O.  Box  4120,  76625 
Bruchsal,  Germany.  Copies  may  be  inspected 
at  the  FAA,  Central  Region,  Office  of  the 
Regional  Coimsel,  Room  1558, 601  E.  12th 
Street,  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700.  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  German  AD  90-43  Glaser-Dirks,  dated 
February  26, 1990. 

(g)  This  amendment  becomes  effective  on 
October  30, 1998. 

Issued  in  Kansas  Qty,  Missouri,  on         i 
September  3, 1998. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc  98-24641  Filed  9-16-98;  8:45  am] 
BILUNQ  COOE  4t1»-13-4i 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  98  NM  26  AD;  Ammdment 
39-10764;  AD  98-19-23] 

RIN  2120-AA64 

Airworthiness  Directives;  Airtxis  Model 
A320  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A3  20  series  airplanes,  that  requires 
replacement  of  the  existing  mounting 
rack  for  the  Digital  Flight  Data  Recorder 
(DFDR)  with  a  new  radc  having 
improved  damping,  and  installation  of  a 
new  bracket  for  re-routing  the  wiring 
harness.  This  amendment  is  prompted 
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by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
dvil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  possible  loss  of 
data  recorded  on  the  DFDR  as  a  result 
of  vibrations  and/or  accelerations 
during  flight. 
DATES:  Effective  October  22, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  22, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fit>m  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
.Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT': 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-21It); 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  |>art  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  series  airplanes  was 
published  in  the  Federal  Register  on 
March  20, 1998  (63  FR  13576).  That 
action  proposed  to  require  replacement 
of  the  existing  mounting  rack  for  the 
Digital  Flight  Data  Recorder  (DFDR) 
with  a  new  rack  having  improved 
damping,  and  installation  of  a  new 
bracket  for  re-routing  the  wiring 
harness. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Chie  commenter  (an  operator) 
proposes  an  additional  method  of 
compliance  to  the  proposed  rule  that 
would  specify  replacement  of  the  DFDR 
with  a  Sohd  State  Flight  Data  Recorder 
(SSFDR)  within  15  months  after  the 
effective  date  of  the  AD.  The  operator 
states  that  it  is  in  the  process  of 
replacing  all  DFDR's  in  its  fleet  with 
SSFDR's.  The  operator  also  includes 
supporting  data  that  show  the  cuirrent 
version  of  the  Airbus  Illustrated  Parts 
Catalog  (IPC)  incorrectly  refers  to  the 


SSFDR  as  a  DFDR  Since  this  incorrect 
reference  may  be  confusing  to  operators, 
the  commenter  proposes  the  additional 
method  of  compliance  to  the  proposal. 
The  commenter  points  outjthat  the 
manufacturer  recognizes  that 
installation  of  a  SSFDR  eliminates  the 
need  to  accomplish  the  actions  required 
by  the  proposed  rule. 

The  FAA  does  not  concvu-  with  the 
commenter's  request  to  revise  the 
method  of  compliance  with  the 
requirements  of  the  AD.  However,  the 
FAA  concurs  with  the  fact  that,  if  an 
airplane  is  equipped  with  SSFDR's, 
there  is  no  need  to  perform  the  actions 
required  by  this  AD.  Therefore,  the  FAA 
has  revised  the  applicability  of  the  AD 
to  reflect  only  airplanes  equipped  with 
LORAL  DFDR's  having  a  specific  part 
number.  This  more  definitive 
applicability  will  clarify  that  the 
requirements  of  the  AD  do  not 
encompass  those  airplanes  equipped 
with  SSFDR's. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  44  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accompUsh 
the  reqiiired  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  furnished  by  the 
manufactiu«r  at  no  cost  to  the  operator. 
Based  on  these  figiires,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $7,920,  or  $180  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 


implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AHdMritT:  49  U.S.C  106(g),  40113, 44701. 


f  39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•S-lS-23    Airinia  Industrie:  Amendment 
39-10764.  Docket  9&-NM-26-AD. 
Applicability:  Model  A320  series  airplanes; 
equipped  %«rith  a  LORAL  Digital  Flight  Deta 
Recorder  (DFDR)  F800  (part  number  (P/N) 
17M800-2S1/-261J,  and  on  which  Airbus 
Modification  24959  (Airbus  Service  Bulletin 
A320-31-1088,  Revision  1,  dated  September 
16, 1996)  has  not  been  accomplished; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include    ' 
specific  proposed  actions  to  address  it. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  possible  loss  of  data 
recorded  on  the  DFDR  as  a  result  of 
vibrations  and/or  accelerations  during  flight, 
accomplish  the  following: 

(a)  Within  15  months  after  the  effective 
date  of  this  AD,  remove  the  existing  DFDR 
vibration  mounting  rack,  install  a  new  rack 
having  improved  damping,  and  install  a  new 
bracket  for  re-routing  of  the  cable  harness,  in 
accordance  with  Airbus  Service  Bulletin 
A320-31-1088,  Revision  2,  dated  September 
16. 1996. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  insUU  a  DFDR  rack  having  part 
number  404-O50L1DPX2-1  or  V2E2433L07F, 
on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requesU  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
«vith  Airbus  Service  Bulletin  A320-31-1088, 
Revision  2,  dated  September  16, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-272- 
098(B)R1,  dated  January  2, 1997. 

(f)  This  amendment  becomes  effiective  on 
October  22, 1998. 

Issued  in  Renton,  Washington,  on 
September  10, 1998. 
Dorenda  D.  Baker, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-24872  Filed  9-16-98;  8:45  am) 

BIUMO  CODE  4»10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DodiM  No.  98-NM-17-AD;  Amendment 
39-10763;  AO  98-19-^ 

PIN  212fr-AA64 

Airworthiness  Directives;  Airtxis  Model 
A310  and  A300-60e  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A310  and  A300-600  series  airplanes, 
that  requires  repetitive  visual 
inspections  to  detect  corrosion  on  the 
lower  rim  area  of  the  fuselage  rear 
pressure  bulkhead;  and  follow-on 
actions,  if  necessary.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  corrosion 
at  the  lower  rim  area  of  the  fuselage  rear 
pressure  bulkhead,  which  could  result 
in  reduced  structural  integrity  of  the 
bulkhead,  and  consequent 
decompression  of  the  cabin. 
DATES:  Effective  October  22. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  22, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
bitemational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A310  and  A300-600  series 
airplanes  was  published  in  the  Federal 
Register  on  March  20, 1998  (63  FR 


13572).  That  action  proposed  to  require 
repetitive  visual  inspections  to  detect 
corrosion  on  the  lower  rim  area  of  the 
fuselage  rear  pressure  bulkhead:  and 
followK>n  actions,  if  necessary. 

Interested  persons  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
sinjgle  comment  received. 

"Hie  commenter.  Airbus,  requests  that 
the  applicability  of  the  proposed  rule  be 
clarified.  The  commenter  states  that  the 
words  "in  production"  were  omitted 
from  the  translation  of  the  relevant 
French  airworthiness  directive.  The 
commenter  indicates  that  the  proposed 
AD  should  not  apply  to  airplanes  on 
which  Airbus  Modification  6788  was 
installed  in  pnxluction  of  the  airplane. 
The  commenter  explains  that  those 
airplanes  have  skin  panel  corrosion 
protection  that  airplanes  on  which  the 
modification  described  in  Airbus 
Service  Bulletin  A310-53-2036  or 
A300-53-6017  do  not  have. 
Consequently,  the  latter  airplanes  must 
be  inspected  repetitively  (every  five 
years)  for  corrosion  of  the  panels. 

The  FAA  concurs  with  tnis  request  for 
the  reasons  provided  by  the  commenter. 
The  applicabiUty  of  this  final  rule  has 
been  revised  accordingly. 

llie  manufacturer  also  notes  that 
Revision  01  of  the  service  bulletins  cited 
in  the  proposed  AD  has  been  issued, 
and  requests  that  the  proposal  be 
revised  to  reference  this  latest  revision. 

The  FAA  concurs.  Since  the  issuance 
of  the  proposal.  Airbus  issued  Service 
Bulletins  A310-53-2092  (for  Model 
A310  series  airplanes)  and  A300-53- 
6066  (for  Model  A300-600  series 
airplanes),  both  Revision  01,  both  dated 
Much  11. 1998.  Revision  01  of  the 
service  bulletins  is  essentially  identical 
to  the  original  issue;  however.  Revision 
01  includes  minor  editorial  changes. 
This  final  rule  has  been  revised  to 
include  Revision  01  of  these  service 
bulletins  as  an  additional  source  of 
service  information. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  90  Model 
A310  and  A300-600  series  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
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that  it  will  tdce  approximately  62  vroA. 
botns  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
4abor -rate  is  $60  per  work  hour.  Based 
oa-these  figuras,  the  cost  impact  of  the 
AI>on  U.S.  operators  is  estimated  to  be 
$334,800,  or  $3,720  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  qpeiator  would  acccanplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
(m  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fedoalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  r^ulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Frocedtues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaliiation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Dodcet  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  3t 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  ptusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g),  40113, 44701. 


%n.U  {Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
diiwctive: 

•S-1S-2X    Aiites:  Amendnient  3»-10763. 
Docket  M-NM-17-AD. 

Applicability:  Mods!  A310  and  A300-600 
Mfiw  airplanw  en  which  Aiibui 
Modification  6786  hat  not  been 
•coomplishMl  during  production;  cntificated 
in  any  cat^oiy. 

Not*  1:  lliis  AD  appliM  to  eadi  airman* 
idmtifiwl  in  the  pnosdina  a^licabilibr 
fmvitkm.  ragudkn  of  whstlMr  it  has  been 
othsrwise  mMifiad.  ahsnd,  or  rtpafavd  ia 
tha  ana  st]A^ect  to  the  requiinnents  of  this 
AD.  For  airplanes  that  havt  been  modifiad, 
altarad,  or  repeind  so  that  the  perftmnancs 
of  tha  requirements  of  this  AD  it  afiiBcted,  tha 
ownar/t^aiator  mutt  requett  approval  for  an 
altamative  method  of  cxm^pUancs  in 
accordanca  with  paiagn^  (c)  of  this  AD. 
The  request  shoold  include  an  aitimineiit  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  imtafe  condition  addreseed  by 
diit  AO;  and,  if  the  untaft  andition  hat  not 
been  eliminated,  the  request  thould  include 
tpedfic  proposed  actiont  to  addmt  it    ' 

Campiiance:  Required  at  indicated,  unleai 
accomplithed  previouily. 

To  detect  and  conect  conoeion  at  tha 
lower  rim  area  of  the  fuselage  rear  prewure 
bulkhead,  which  could  result  in  reduced 
ttnictuial  integrity  of  the  bulkhead,  and 
oontaquat  dacomnestioo  of  the  calnn, 
acoranplith  the  following: 

(a)  Within  18  months  after  the  effectiwa 
date  of  this  AD:  Except  at  provided  by 
pangraph  (b)  of  this  AD,  perform  a  visual 
inspection  to  detect  corrosion  of  the  lower 
rim  area  of  the  aft  prettun  bulkheMl,  in 
accordanca  with  Aiibut  Service  Bulletin 
A310-53-20e2  (ior  Model  A310  tenet 
airphnet),  dated  October  16, 1996,  or 
Rsviaion  01.  dated  March  11, 1998;  or  Airtnit 
Service  Bulletin  A300-53-6066  (for  Model 
A300-600  teriet  airplanes),  dated  October 
16, 1996,  or  Revision  01,  dated  March  11, 
1998;  as  applicable.  If  any  discrepancy  is 
found,  prior  to  further  flight,  repair  in 
accordance  with  the  applicable  service 
bulletin.  Tliereailer,  repeat  the  inspection  at 
the  interval  specified  in  paragraph  (aMl)  or 
(aX2),  at  applicable. 

(1)  For  airplanes  on  which  Airbus  Service 
Bulletin  A310-53-2036  or  A30D-53-6017 
hat  not  been  accomplished:  Repeat  the 
inspection  at  intervals  not  to  exceed  3  yean. 

(2)  For  airplanes  on  which  Airbus  Service 
Bulletin  A310-53-2036  or  A300-53-6017 
has  been  accomplished:  Repeat  the 
inspection  at  intervals  not  to  exceed  5  years. 

(b)  If  any  discrepancy  is  found  during  an 
inspection  required  by  paragraph  (a)  of  this 
AD,  and  the  applicable  service  bulletin 
specifies  to  contact  Airbus  for  appropriate 
action:  Prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116, 
FAA,  Transport  Airplane  Directorate. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 


dall  submit  their  raquettt  through  an 
uppropriate  FAA  Principal  Maintenance 
Inspectar.  who  may  add  cemraantt  and  then 
tend  it  to  tha  Manager,  IntematioBal  Branch, 
ANM-116. 

Note  2:  Infonnation  concerning  tha 
sirfstanca  of  approved  altenativa  methodt  of 
oomplianca  with  thit  AD,  if  any,  may  be 
obtained  from  tha  Intamational  Brandi. 
ANM-lie. 

(d)  ^Mdal  fbght  permitt  may  be  iataed  in 
acoordanca  with  sections  21.197  sad  21.199 
of  tha  Federal  Aviation  Ragulatioat  (14  CFR 
21.197  and  21.199)  to  operate  ih»  airplane  to 
a  locatiOD  when  the  requiremantt  of  thit  AD 
can  be  aocomfditfaed. 

(a)  Except  at  provided  by  parepaph  (b)  of 
tliu  AD,  tha  actions  shall  be  dona  in 
arcordanca  with  Airtnit  Service  Bulletin 
A310-53-2092,  dated  October  16, 1996; 
Airbot  Service  Bulletin  A310-S3-2092. 
Ravisian  01.  dated  Mardi  11, 1996;  Airbus 
Sanrice  Bulletin  A300-S3-6066,  dated 
October  16, 1996;  or  Ahbut  Servica  Bulletin 
A300-53-6066,  Raviiion  01.  dated  March  11, 
1996;  at  applicable.  Thit  incorporation  by 
refcrenca  was  approved  by  the  Directs  of  the 
Federal  Regittar  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbnt  Industrie.  1  Rcmd  Point 
Maurica  Bellonte.  31707  Bli^nac  Cedex. 
Franca.  Copies  may  be  inspected  at  the  FAA. 
lyentpoft  Airplane  Directonta.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
OfiBca  of  the  Federal  Ragitter,  600  North 
Capitol  Street,  NW.,  tuite  700,  Washington. 
DC 

Note  S:  Tha  tubject  of  thit  AD  it  addraaeed 
in  Frendi  airworthiness  directive  97-061- 
212(B).  dated  February  26, 1997. 

(0  Thit  amendment  becomet  eStctive  on 
October  22, 1996. 

Itsued  in  Renton,  Weshii^ton.  on 
S^itamber  10. 1996. 

Daranda  D.  Baker, 

ActingAtanager,  Transpart  Airplane 
Dinctorate,  Aircraft  Certification  Service. 
(FR  Doc  98-24871  Filed  9-16-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14CFRPMt39 

(Deckel  No.  W-NM-232-AD;  Amendment 
39-10765;  AD  98-19-24] 

MN  2120-AA64 

Airworthinesa  DIrectivea;  Boeing 
Model  757-200  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757- 
200  series  airplanes,  that  requires 
modification  of  certain  passenger  doors. 
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This  amendment  is  prompted  by  reports 
that  certain  passenger  doors  could  not 
be  opened  due  to  the  escape  sUde  shelf 
assembly  and  escape  slide  falling  onto 
the  girt  bar  lifting  mechanism  of  the 
door.  The  actions  specified  by  this  AD 
are  intended  to  prevent  the  escape  slide 
shelf  assembly  and  escape  sUde  from 
falling  on  the  girt  bar  of  a  passenger 
door  due  to  failed  rivets  of  the  escape 
sUde  shelf  assembly,  and  consequent 
inabiUty  to  open  the  passenger  door  and 
to  use  the  escape  slide  at  that  door 
during  an  emergency  evacuation  of  the 
airplane. 
DATES:  Effective  October  22. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  22. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Ckoup,  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOn  FURTHER  MFORMATKM  CONTACT: 
Keith  Ladderud.  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S.  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue.  SW..  Renton. 
Washington:  telephone  (425)  227-2780; 
fax (425) 227-1181. 
SUPPLEMENTARY  MFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  appUcable  to  certain  Boeing 
Model  757-200  series  airplanes  was 
pubhshed  in  the  Federal  Register  on 
November  13. 1997  (62  FR  60807).  That 
action  proposed  to  require  modification 
of  certain  passenger  doors. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Four  commenters  support  the 
proposed  rule. 

Request  To  Extend  Compliance  Time 

Several  commenters  request  an 
extension  to  the  proposed  compUance 
time;  two  of  the  commenters  suggest 
that  the  compUance  time  be  extended  to 
24  months.  One  conUnenter  notes  that  it 
has  a  large  fleet  of  affected  airplanes  and 
states  that,  as  the  manufactiu'er  did  not 
recommend  any  compUance  time,  a 
longer  compUance  time  would  not 


compromise  safety.  Another  conunenter 
states  that  its  equivalent  "C"  check 
interval  is  24  months,  and  requests  that 
the  compUance  time  be  extended 
accordingly.  This  commenter's  own 
investigation  confirms  that  this  problem 
has  never  been  found  on  any  of  its 
affected  airplanes.  Yet  another 
commenter  expresses  concern  that  the 
proposed  18-month  compUance  time 
would  not  allow  sufficient  time  for 
procurement  of  parts  from  its  suppUer. 
The  FAA  does  not  concur  with  these 
requests  to  extend  the  compUance  time. 
In  developing  an  appropriate 
compUance  time  for  this  AD,  the  FAA 
considered  not  only  the  safety 
impUcations,  but  the  manufacturer's 
recommendations,  the  availabiUty  of 
required  parts,  and  the  practical  aspect 
of  accomplishing  the  modification 
within  an  interval  of  time  that  parallels 
normal  scheduled  maintenance  for 
affected  operators.  The  FAA  also 
considered  the  fact  that  Boeing  Service 
Bulletin  757-25-0175.  Revision  1.  dated 
March  6, 1997  (which  is  referenced  in 
the  proposed  AD  as  one  of  the 
appropriate  soiut^s  of  service 
information  for  accompUshment  of  the 
required  actions),  has  been  available  to 
all  operators  of  Boeing  Model  757  series 
airplanes  since  March  1997.  Therefore, 
the  FAA  considers  that  affected 
operators  have  had  ample  time  to 
consider  initiating  those  actions  which 
this  AD  will  require.  However,  under 
the  provisions  of  paragraph  (c)  of  the 
final  rule,  the  FAA  may  consider 
requests  for  adjustments  to  the 
compUance  time  if  data  are  submitted  to 
substantiate  that  such  an  adjustment 
would  provide  an  acceptable  level  of 
safety. 

Request  To  Shorten  Compliance  Time 

One  commenter  requests  that  the 
compUance  time  be  shortened  to  six 
months.  This  commenter  states  that, 
since  the  proposed  modification  appears 
to  be  simple  and  would  not  require  any 
complex  parts,  the  18-month 
compUance  time  seems  to  be  excessive. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  reduce  the 
compliance  time.  After  consideration  of 
all  the  available  information,  the  FAA 
cannot  conclude  that  a  reduction  of  the 
proposed  compUance  time  is  warranted. 
As  stated  previously,  in  developing  an 
appropriate  compUance  time,  the  FAA 
considered  the  safety  impUcations,  parts 
availabiUty,  and  normal  maintenance 
schedules  for  timely  accompUshment  of 
the  modifications.  To  reduce  the 
compUance  time  of  the  proposal  would 
necessitate  (under  the  provisions  of  the 
Administrative  Procedure  Act)  reissuing 
the  notice,  reopening  the  period  for 


pubUc  comment,  considering  additional 
comments  received,  and  eventually 
issiiing  a  final  rule;  the  time  required  for 
that  procediue  could  take  several 
months.  In  Ught  of  this,  and  in 
consideration  of  the  amount  of  time  that 
has  already  elapsed  since  issuance  of 
the  original  notice,  the  FAA  has 
determined  that  further  delay  of  this 
final  rule  action  is  not  appropriate. 
However,  if  additional  data  are 
presented  that  would  justify  a  shorter 
compUance  time,  the  FAA  may  consider 
further  rulemaking  on  this  issue. 


Request  for  Additional  Inspections  or 
Teste 

One  commenter  requests  that  the 
proposed  nile  be  changed  to  add  a 
rigorous  rigging  inspection  or,  even 
more  desirable,  an  operational  test  of 
the  escape  sUde  following  completion  of 
the  modification.  This  commenter  notes 
that  thero  have  been  numerous  cases 
where  a  repair  action  to  an  emergency 
evacuation  device  has  resiUted  in  a  mis- 
rigrang  of  the  device. 

The  FAA  does  not  concur.  The  FAA 
has  determined,  based  on  review  of  the 
relevant  service  information,  that  the 
instructions  in  Boeing  Service  Bulletin 
757-25-0175  are  clear  and  easily 
followed,  thus  minimizing  any  chance 
of  mis-rigging.  In  addition,  making  this 
requested  change  would  necessitate 
(imder  the  provisions  of  the 
Administrative  Procedure  Act)  reissuing 
the  notice,  reopening  the  period  for 
pubUc  comment,  considering  additional 
comments  received,  and  eventuaUy 
issuing  the  final  rule.  As  stated  above, 
any  fiuther  delay  in  issuing  this  final 
rule  would  be  inappropriate. 

Request  To  Revise  Number  of  Affected 
Airplanes 

One  commenter,  the  manufacturer, 
states  that  there  are  only  614  airplanes 
in  the  worldwide  fleet  that  would  be 
affected  by  this  rule,  instead  of  the  673 
airplanes  that  were  originally  estimated. 
The  commenter  notes  that  Model  757- 
200  freighters  should  not  have  been 
coimted  in  the  estimate,  as  those 
airplanes  do  not  have  number  1,  2,  or 
4  passenger  doors.  The  FAA  concurs, 
and  has  revised  the  worldwide  fleet 
number  of  affected  airplanes  in  the  cost 
impact  information,  below. 

Request  to  Reference  Revision  to 
Sendee  Bulletin 

The  manufacturer  states  that  it  is 
releasing  a  new  revision  to  the 
referenced  service  buUetin.  The  FAA 
has  reviewed  and  approved  Boeing 
Service  Bulletin  757-25-0175,  Revision 
2,  dated  January  29. 1998.  This  revision 
to  the  service  bulletin  eliminates  a 
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condition  that  might  result  in  a 
passenger  door  becoming  inoperable. 
Accordingly,  the  FAA  has  revised  this 
final  rule  to  reference  Revision  2  of  the 
service  bulletin  as  an  appropriate  source 
of  service  information. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  614  Boeing 
Model  757-200  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  381  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  6  work 
hours  per  airplane  to  accompUsh  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$234  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$226,314,  or  $594  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
wiU  not  have  a  significant  econcnnic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 


of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjecte  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  foUows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

98-19-24    Boeing:  Amendment  39-10765. 
Docket  96-NM-232-AD. 
Applicability:  Model  757-200  series 
airplanes,  as  listed  in  Boeing  Service  Bulletin 
757-25-0175,  Revision  1.  dated  March  6, 
1997,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aSected,  the 
ovmer/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inability  to  open  the  Nimiber  1, 
2,  or  4  passenger  door  and  to  use  the  escape 
slide  at  that  door  during  an  emeigency 
evacuation  of  the  airplane,  accomplish  the 
following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  modify  the  escape  sUde  shelf 
assemblies  of  the  Numbers  1,  2,  and  4 
passenger  doors  in  accordance  with  Boeing 
Service  Bulletin  757-25-0175,  dated  May  30, 
1996;  Br  jing  Service  Bulletin  757-25-0175. 
Revision  1,  dated  March  6, 1997;  or  Boeing 
Service  Bulletin  757-25-0175,  Revision  2, 
dated  January  29, 1998. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  escape  slide  shelf 
assembly  having  part  number  416N2400-6  or 
416N2400-7  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  757-25-0175. 
dated  May  30, 1996;  Boeing  Service  Bulletin 
757-25-0175,  Revision  1,  dated  March  6, 
1997;  or  Boeing  Service  Bulletin  757-25- 
0175,  Revision  2,  dated  January  29, 1998. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 

(0  This  amendment  becomes  elective  on 
October  22, 1998. 

Issued  in  Renton,  Washington,  on 
September  10, 1998. 
Dorenda  D.  Baker, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  98-24868  Filed  9-16-98;  8:45  am) 

■lUJNQ  COOE  4*10-13-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

IDodwt  No.  97  NM  95  AD;  Amendment 
39-10766;  AD  96-19-25] 

RIN2120-AA64 

Airwortttiness  Directives;  Boeing 
Model  777-200  Series  Airplanes 
Equipped  With  Air  Cniisers  Evacuation 
Slide/Rafts 

AQEMCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
appUcable  to  certain  Boei|ig  Model  777- 
200  series  airplanes,  that  requires 
modifying  the  sUding  siuface  of  the 
door  1  left  and  door  1  right  evacuation 
shde/rafts.  This  amendment  is 
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prompted  by  a  report  of  injuries  to 
evacuees  using  the  slide/raft  to  exit  the 
airplane;  the  evacuees  were  imable  to 
achieve  adequate  initial  sliding  speed 
and  adequate  momentiun  to  carry  them 
expeditiously  down  the  slide/raft.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  evacuee  overload  of 
the  shde/rafts,  and  consequent  impeded 
evaaiation  and  injury  to  the  evacuees. 
DATES:  Effective  October  22, 1998. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  22, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Land  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Ladderud,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue  SW,  Renton, 
Washington;  telephone  (425)  227-2780; 
fax  (425)  227-1181. 
SUPPI.EMEIITARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  apphcable  to  certain  Boeing 
Model  777-200  series  airplanes  was 
pubhshed  in  the  Federal  Register  on 
September  2, 1997  (62  FR  46221).  That 
action  propcMed  to  require  modifying 
the  shding  surface  of  the  door  1  left  and 
door  1  right  evacuation  sUde/rafts. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received.  One  commenter 
supports  the  proposed  AD  and  two 
commenters  oppose  it. 

Request  That  the  AD  Not  Be  Issued 

The  Air  Transport  Association  (ATA) 
of  America  states  that  one  operator  has 
already  accompUshed  the  modification 
according  to  the  manufacturer's  service 
bulletin.  That  operator  opposes  the 
proposed  nde  and  states  that  all  16  of 
its  Model  777  series  airplanes  have  been 
modified  in  accordance  with  the 
referenced  service  biilletins  (Boeing 
Service  BiUletin  777-25A0035  and  Air 
Cruisers  Company  Service  Bulletin  S.B 


777-107-25-02),  that  no  other  Model 
777  operators  are  affected  by  these 
service  bulletins,  and  that  the  proposed 
AD  will  not  have  a  positive  impact  on 
safety.  For  these  reasons,  the  operator 
does  not  consider  that  it  is  necessary  for 
the  FAA  to  issue  the  proposed  AD. 

Another  commenter,  the 
manufacturer,  states  that  the  proposed 
AD  is  not  warranted.  That  commenter 
advises  that  it  is  committed  to  ensuring 
the  safety  of  Model  777  series  airplanes 
and  has  worked  aggressively  with  the 
affected  operators  to  accompUsh  the 
door  1  slide/raft  modifications  at  the 
earliest  possible  date.  In  a  letter  dated 
October  15, 1997,  the  commenter  states 
that  107  sUde/rafts  out  of  113  were 
modified,  only  6  remain  unmodified, 
and  none  of  the  immodified  slide/rafts 
are  owned  by  a  U.S.  operator.  However, 
in  a  letter  dated  October  23, 1997,  the 
commenter  states  that  104  sUde/rafts 
have  been  modified  and  only  9  sUde/ 
rafts  remain  uiunodified.  Upon  inquiry 
about  the  correct  number  of  slide/rafts, 
the  FAA  was  informed  by  the 
commenter  that  the  correct  numben 
were  cited  in  the  October  15  letter.  That 
commenter  also  states  that  it  will 
continue  its  efforts  to  modify  the 
remaining  sUde/rafts  as  soon  as 
possible. 

The  FAA  does  not  concur  that 
issuance  of  the  rule  is  uimecessary  or 
that  it  would  not  have  a  positive  impact 
on  safety,  even  though  the  FAA  has 
received  information  indicating  that 
most  of  the  modifications  required  by 
the  AD  have  been  accompUshed.  In 
accordance  with  various  bilateral 
airworthiness  agreements  with  countries 
around  the  world,  the  FAA  is  obUgated 
to  advise  foreign  airworthiness 
authorities  of  unsafe  conditions 
identified  in  products  manufactured  in 
the  United  States.  The  issuance  of  AD's 
is  the  means  by  which  the  FAA  satisfies 
this  obUgation,  and  therefore,  the 
issuance  of  this  AD  is  both  warranted 
and  necessary. 

Further  Evaluation  of  the  SUde/RafI 
Design  Recommended 

The  Air  Line  Pilots  Association 
supports  the  proposed  AD.  However, 
this  commenter  questions  whether  the 
proposed  solution  for  applying  a  dry 
lubricant  to  the  top  of  the  sliding  area 
has  been  thoroughly  evaluated  to  ensure 
that  it  is  usable  in  all  possible 
conditions  that  would  be  encountered 
diuing  the  Ufe  of  the  slide.  The 
commenter  also  questions  how  the 
evacuation  problem  was  discovered, 
since  it  was  not  inunediately  evident  in 
the  evacuation  demonstration.  In 
addition,  the  commenter  contends  that 
certain  evacuation  conditions  could 


result  in  imsafe  slide  performance  (e.g., 
when  the  sUde  is  wet  with  rain).  The 
commenter  recommends  further 
evaluation  of  the  slide/raft  eyacuatitHi 
scenaria 

After  careful  consideration  of  the 
questions  and  recommendations 
presented  by  the  commenter,  the  FAA 
does  not  conciir  that  additional 
evaluation  is  required  to  correct  the 
identified  unsafe  condition.  During 
evacuation  tests  of  the  slide/raft, 
evacuees  wore  clothing  of  several  types 
of  fabric.  Testing  also  included  various 
sliding  surface  treatments,  lubricant 
applications,  evacuee  jumping  styles, 
sUding  angles  (sill  height),  and  wet  and 
dry  sUding  surface  conditions.  After 
careful  analysis  of  these  test  results,  the 
FAA  has  determined  that  further 
evaluation  is  not  necessary.  In  addition, 
the  FAA  has  determined  that  the 
application  of  the  dry  lubricant,  as 
specified  in  the  AD,  is  adequate  to 
ensure  an  appropriate  level  of  safety 
during  an  evacuation.  The  FAA  has 
made  no  change  to  the  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  reqviire  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  43  Boeing 
Model  777-200  series  airplanes  of  the 
affected  design  in  the  world%vide  fleet 
The  FAA  estimates  that  16  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $3,840,  or  $240  per  airplane. 

The  cost  impact  fig\u«  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
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impUcations  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
wiU  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safefy. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuduMity:  49  U.S.C.  106(g},  40113, 44701. 

}  39.13    [AmMKtod] 

2.  Section  39.13  is  amended  by 
adding  the  foUowing  new  airworthiness 
directive: 

98-19-25    Boeing:  Amendment  39-10766. 
Docket  97-NM-95-AD. 
Applicability:  Model  777-200  series 
airplanes,  line  positions  2  through  48 
indusive,  excluding  line  positions  10, 41, 43, 
and  47;  equipped  with  Air  Cruisers 
evacuation  slide/rafts,  as  identified  in  Air 
Cruisers  Service  Bulletin  S.B.  777-107-25- 
02,  dated  October  29, 1996;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  Fot 
airplanes  thafhave  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  Cor  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efienct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  ccmdition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  evacuee  overload  of  the  slide/ 
raft,  and  consequent  impeded  evacuation  and 
injury  to  the  evacuees,  accomplish  the 
following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  modify  the  sliding  surfaces  of  the 
door  1  left  and  door  1  right  evacuation  slide/ 
rafts,  in  accordance  with  Boeing  Alert 
Service  Bulletin  777-25A0035,  dated 
December  2, 1996. 

Note  2:  The  Boeing  alert  service  bulletin 
references  Air  Cruisers  Company  Service 
Bulletin  S.B.  777-107-25-02.  dated  October 
29, 1996,  as  an  additional  source  of  service 
information. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seanle 
Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  777-25A0035,  dated  December  2. 
1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  pert  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  SeatUe,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC 

(e)  This  amendment  bectxnes  effective  on 
October  22, 1998. 

Issued  in  Renton,  Washington,  on 
September  10, 1998. 
Dorenda  D.  Baker, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  98-24867  Filed  9-16-98;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  98-NM-236-AD;  Amwidment 
39-10767;  AD  98-20-01] 

BIN  212&-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 


SliMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
appUcable  to  certain  Bombardier  Model 
CL-600-2B19  (Regional  Jet  Series  100) 
series  airplanes.  T^is  action  requires 
revising  the  Airplane  FUght  Manual 
(AFM)  to  provide  the  flight  crew  %vith 
revised  procedures  for  checking  the  flap 
system.  This  AD  also  requires  revising 
the  maintenance  program  to  provide 
procedures  for  checking  the  flap  system, 
and  performing  follow-on  actions,  if 
necessary.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  an  unaimunciated 
failure  of  the  flap  system,  which  could 
result  in  a  flap  asymmetry,  and 
omsequent  reduced  controllabiUty  of 
the  airplane. 

DATES:  Effective  October  2. 1998. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  19, 1998. 
ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
236-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

Information  pertaining  to  this 
amendment  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
leolLind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  Yoik  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor.  Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  E.  Gallo,  Aerospace  Engineer. 
Systems  and  Flight  Test  Branch,  ANE- 
172,  the  FAA.  Engine  and  PropellCT 
Directorate,  New  York  Aircraft 
Certification  Office.  10  Fifth  Street, 
Third  Floor,  Valley  Stream.  New  York; 
telephone  (516)  256-7510;  fax  (516) 
568-2716. 
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SUPPtEMENTARY  INFORMATION:  Transport 
Canada  Aviation  (TCA),  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Bombardier  Model  CL-600-2B19 
(Regional  Jet  Series  100)  series 
airplanes.  TCA  advises  that  a  number  of 
failures  of  the  flap  system  resulted  in  a 
twisted  outboard  flap  panel.  These 
failures  of  the  flap  system  were 
attributed  to  an  internal  fault  within  the 
Number  3  flap  actuator  (the  inboard 
actuator  on  the  outboard  flap).  One 
report  indicated  that  a  twisted  flap  was 
not  detected  prior  to  take-off,  and 
another  report  indicated  that  a  twisted 
flap  occurred  upon  deployment  of  the 
flaps  for  landing.  However,  in  both  of 
these  cases,  the  airplane  was 
controllable  and  landed  successfully. 

Such  an  internal  fault  within  the 
Number  3  actuator,  if  not  corrected, 
could  cause  an  imannunciated  failvire  of 
the  flap  system,  which  could  result  in 
a  flap  asymmetry,  and  consequent 
reduced  controllability  of  the  airplane. 
[An  annunciated  failure  of  the  flap 
system  is  normally  displayed  on  the 
engine  indicating  and  crew  alert  system 
(EICAS)l. 

TCA  has  issued  Canadian 
airworthiness  directive  (AD)  CF-98-14, 
dated  July  6, 1998,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada.  That  AD  describes 
procedures  for  amending  the 
Limitations,  Normal  Procediu«s,  and 
Abnormal  Procedures  sections  of  tbe 
Airplane  FUght  Manual  (AFM).  That  AD 
also  describes  maintenance  procedures 
and  includes  two  figiu«s  that  provide 
information  for  the  normal/abnormal 
outboard  flap  configuration  in  take-off 
position,  and  the  outboard  flap  go/no-go 
criteria  in  take-off  position. 

Other  Relevant  Proposed  Rule 

The  FAA  has  previously  issued  notice 
of  proposed  rulemaking  (NPRM)  Rules 
Docket  98-NM-134-AD,  applicable  to 
certain  Bombardier  Model  CL-600- 
2B19  (Regional  Jet  Series  100)  series 
airplanes,  which  was  published  in  the 
Federal  Register  on  June  8, 1998  (63  FR 
31140).  That  action  proposed  to  require 
repetitive  inspections  of  the  inboard  and 
outboard  flap  actuators  to  measure  the 
rotational  freedom  of  the  actuator  ball  . 
screw  adjacent  to  the  actuator  housing, 
and  replacement  of  the  flap' actuators 
with  new  or  serviceable  actuators,  if 
necessary. 

FAA's  Detennination/Interim  Action 

The  FAA  has  determined  that  the 
actions  proposed  by  the  NPRM 
described  previously  are  inadequate  to 
preclude  an  unannunciated  failiue  of 


the  flap  system,  which  could  result  in 
a  flap  asymmetry,  and  consequent 
reduced  controllabiUty  of  the  airplane. 
Therefore,  in  light  of  die  reports 
described  previously,  the  FAA  has 
determined  that  the  actions  required  by 
this  AD  are  necessary  to  provide  interim 
action  to  prevent  an  unannunciated 
failure  of  the  flap  system  until  final 
action  is  identified,  at  which  time  the 
FAA  may  consider  further  rulemaking. 

FAA's  Conclusions 

This  airplane  model  is  manufactiUBd 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCA,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplemes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  an  unannunciated  failure  of  the 
flap  system,  which  could  result  in  a  flap 
asymmetry,  and  consequent  reduced 
controllability  of  the  airplane.  This  AD 
requires  revising  the  Limitations, 
Normal,  and  Abnormal  Procedures 
sections  of  the  FAA-approved  AFM  to 
provide  the  flight  crew  with  revised 
procedures  for  checking  the  flap  system. 
This  action  also  requires  revising  the 
maintenance  program  to  provide  revised 
procedures  for  checking  the  flap  system, 
and  performing  follow-on  actions,  if 
necessary. 

Di£fierences  Between  This  AD  and  the 
Canadian  Airworthiness  Directive 

Operators  should  note  the  following 
differences  between  this  AD  and  the 
Canadian  airworthiness  directive: 

•  This  AD  further  clarifies  the 
personnel  who  are  responsible  for 
certain  actions  for  checking  the  flap 
system  or  performing  maintenance. 

•  A  note  in  the  Canadian 
airworthiness  directive  specifies  that  an 
acceptable  procedure  for  testing  of  the 
flap  drive  breakaway  input  torque  is 
detailed  in  Bombardier  Service  Letter 
RJ-SL-002A.  However,  a  note  in 
paragraph  (b)  of  this  AD  specifies  that 
such  a  procedure  is  detailed  in  Aircraft 
Maintenance  Manual  Temporary 


Revision  27-203,  Task  27-53-00-750- 
802,  dated  July  17, 1998. 

•  A  requirement  has  been  added  to 
paragraph  (a)(3)  of  this  AD  to  specify 
that  any  abnormal  flap  control  event 
should  be  recorded  in  the  Aircraft 
Maintenance  Log  Book. 

•  The  view  that  is  specified  in  NOTE 
2.  of  the  Appendix  (Part  2)  of  the 
Canadian  airworthiness  directive  for  the 
outboard  flap  go/no-go  criteria  in  take- 
off position  has  been  further  clarified  in 
Figure  2  of  this  AD. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preced^  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule,  hiterested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-44M-236-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Federal  Register/Vol.  63,  No.  180/Thursday,  September  17,  1998/Rules  and  Regulations       49663 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  IXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-20-01    Bombardier,  Inc.:  Amendment 
39-10767.  Docket  98-NM-236-AD. 

Applicability:  Model  CL-60O-2B19 
(Regional  Jet  Series  100)  series  airplanes, 
serial  numbers  7003  and  subsequent; 
certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area, 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  periormance  of  the 
requirements  of  this  AD  is  aflected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  unannunciated  feilure  of  the 
flap  system,  which  could  result  in  a  flap 
asymmetry,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Note  2:  Bombardier  Service  Letter  RJ-SL- 
27-002A,  dated  April  8, 1998,  and  Service 
Letter  RJ-SL-27-037,  dated  July  2, 1998,  may 
provide  operators  with  additional 
information  concerning  the  actions  required 
by  this  AD.  However,  accomplishment  of  the 
procedures  specified  in  these  service  letters 
should  not  be  considered  to  be  an  acceptable 
method  of  compliance  with  the  requirements 
of  this  AD. 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD. 

(1)  Revise  the  Limitations  Section  of 
the  FAA-approved  AFM  to  include  the 
following  procedures  and  Figures  1  and 
2  of  this  AD. 
Air  Operator  Actions 

IMPORTANT:  If  the  outboard  flap  position 
is  outside  the  "GO"  range,  as  shown  in  figure 
2..  further  flight  is  prohibited  until  required 
maintenance  actions  have  been 
accomplished. 

1.  Touch-and-go  landings  for  the  purposes 
of  training  must  be  accomplished  using  a  flap 
setting  of  20  degrees  for  the  entire  procedure. 

2.  (a)  Take-off  flaps  must  be  set  prior  to 
departure,  and 

(b)  An  external  visual  check  must  be 
accomplished  to  detect  any  twisting, 
skewing,  or  abnormal  deformation  of  the 
flaps,  using  the  information  given  in  Figures 
land  2. 

Note  1:  If  the  outboard  flap  position  is 
outside  the  "GO"  range  as  shown  in  figure 
2.,  further  flight  is  prohibited  until  required 
maintenance  actions  have  been- 
accomplished. 

Note  2:  This  visual  check  must  be 
accomplished  either  by  a  member  of  the 
flight  crew  or  by  maintenance  personnel,  and 
the  results  reported  directly  to  the  pilot-in- 
command  prior  to  take-off. 


3.  If  any  additional  change  to  the  flap 
position  is  necessary,  prior  to  take-off, 
accomplish  the  visual  check  specified  by  the 
preceding  paragraph  2.  (b).  

(2)  Revise  the  Normal  Procedures 
Section  of  the  FAA-approved  AFM  to 
include  the  following  procedures: 

To  minimize  a  possible  flap  twist  in  flight 
when  operating  flaps,  operate  the  flap 
selector  sequentially,  stopping  at  each  setting 
(i.e.,  0  degrees,  8  degrees  if  applicable,  20 
degrees.  30  degrees.  45  degrees;  or  operate 
the  flap  selector  in  reverse  order),  and 
waiting  for  the  flaps  to  reach  each  position 
before  selecting  the  next  setting.  Monitor  the 
control  wheel  for  abnormal  control  wheel 
angles  during  each  transition  in  flap  position. 

Note:  This  procedure  is  not  applicable 
during  a  go-around  or  during  any  emergency 
aircraft  handling  procedure  where  prompt 
flap  retraction  is  required.  In  these  cases, 
follow  the  applicable  AFM  procedures. 

(3)  Revise  the  Abnormal  Procedures 
Section  of  the  FAA-approved  AFM  to 
include  the  following  procedures: 

If  abnormal  aileron  control  wheel  angles 
develop  during  flap  operation  with  the 
autopilot  on.  or  if  die  aircraft  rolls  without 
pilot  input  with  the  autopilot  off  (with  or 
without  a  'FLAPS  FAIL'  caution  message), 
perform  the  following  actions: 

1.  If  flaps  are  being  extended,  immediately 
return  the  flaps  to  the  previously  selected 
position  (e.g.,  for  flaps  selected  from  8 
degrees  to  20  degrees,  re-select  8  degrees). 

2.  If  flaps  are  being  retracted,  the  flap 
selector  should  remain  in  the  currently 
selected  position  (e.g..  for  flaps  selected  from 
20  degrees  to  8  degrees,  leave  selector  at  8 
degrees). 

3.  Do  not  attempt  to  operate  the  flaps  any 
further. 

4.  If  the  flaps  are  engaged,  disconnect  the 
autopilot. 

Note:  When  disconnecting  the  autopilot, 
anticipate  an  out-of-trim  situation  and  hold 
the  aileron  control  wheel  in  its  current 
position. 

5.  For  landing,  perform  the  "Flaps  Failure" 
procedure  for  the  following  conditions: 

(a)  If  an  abnormal  aileron  control  wheel 
angle  to  the  left  develops,  do  not  land  if  a 
crosswind  from  the  left  is  greater  than  20 
knots. 

(b)  If  an  abnormal  aileron  control  wheel 
angle  to  the  right  develops,  do  not  land  if  a 
crosswind  from  the  right  is  greater  than  20 
knots. 

6.  After  landing,  do  not  attempt  to  retract 
the  flaps.  Record  the  event  in  the  Aircraft 
Maintenance  Log  Book  and  notify  the  person 
responsible  for  maintenance." 

WLUNQ  CODE  4t10-13-U 
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NORMAL/ABNORMAL  OUTBOARD  FLAP  CONFIGURATION  IN  TAKE-OFF  POSmON 

NOTE:  View  looking  forward  on  left  wing  trailing  edge  (right  side  opposite). 

1.    NORMAL 

A  normal  outboard  flap  has  a  straight  trailing  edge,  and  the  inboard  comer  is  slightly  above  (i.e.  higher)  than  the 
inboard  flap. 


AILERON 


OUTBOARD  FLAP 


\ 


STRAIGHT  TRAIUNG  EDGE 


/ 


5 


INBOARD  FLAP 


I 


DO  PART 2 
CHECK  HERE 


2.    ABNORMAL 

The  following  are  indications  of  an  outboard  flap  with  a  twist,  skew  or  abnormal  deformation: 

-  Noticeable  curve  in  the  trailing  edge 

-  Buckled  top  or  bonom  surface 

-  Higher  than  normal  position  ofthe  inboard  trailing  edge  comer 


=^ 


V        t      / 

TRAIUNG  EDGE  IS  NOT  STRAIGHT  AND 
HIGHER  THAN  NORMAL  AT  INBOARD  END 


^J 


Figure  1.  Nornud/Abnomud  Outboard  Flap  Configuration  in  Take^Jf  Position 
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OUTBOARD  Ff  AP  GOINfUUl  rurmifA  iv  TAlCF^iiT  vnsmr^ 

NOTES:  I.  These  criteria  are  applicable  for  any  size  of  hand. 

2.  View  looking  forward  on  left  wing  trailing  edge  (right  side 
Of^wsite). 

If  the  outboard  flap  position  is  outside  the  "OCT  range  as  shown  below,  fiirther  flight  is 
prohibited. 

1.  FLAPS  AT  8  DEGREES 


OUTBOARDFLAP 

GO 

r 

OUTBOAKO  FLAP:  NORMAL 

1^4- 

OUTBOARD  FLAP 

2.  FLAPS  AT  20  DEGREES 


T 


OUTBOARD  FLAP 


GO 


1 


OUTBOARD  FLAP:  NORMAL 


OUTBOARD  FLAP 


<Top  surface  of  outboard  flap 
in  line  with  bottom  surface 
of  intxMTd  flap. 


Figure!.  Outboard  Flap  Go/No-Co  Criteria  in  Take-off  Position 


■UMO  COM  4m».19-C 
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(b)  Within  10  days  after  the  effective  inspect  flexible  shaft(s)  inboard  of  the  most  Insular  Affairs,  Department  of  the 

date  of  this  AD.  revise  the  FAA-  outk)ard  actuator  removed  for  discrBpancies  Interior. 

J •„»„„„„^„  „,,^,.am  tn  and  replace  any  discrepant  flexible  shaft  with  .-_-»,j.  p:„al  mlo 

approved  maintenance  program  to  a  new  or  serviceable  flexible  shaft.  ACTIOW.  Final  rule. 

j?^."rf ,'  1  a'nd  2°o71Sis  aS  ^ote:  An  acceptable  procedure  for  testing  SUMMARY:  This  action  amends  the 

r  igures  i  ana  ^  ui  uiis  r^.  ^^  jj^p  ^j^^^^  breakaway  input  torque  is  Departments'  ITA  regulations  governing 

Maintenance  Procedure  detailed  in  Aircraft  Maintenance  Manual  duty-exemption  allocations  and  duty- 

Whenever  a  FLAPS  FAIL'  caution  message  Temporary  Revision  27-203  Task  27-53-00-  ^^^  entitlements  for  watch  producers 

occurs,  carry  out  the  following  procedures  750-802  dated  July  17. 1998                                           ^^.^^^  g^^^^^.  .^^^^^  possessions 

after  landing:  C.  Within  3  days  after  identifying  a  flap                                    j  ^     ^           J^ 

Note:  These  procedures  are  to  be  panel  twist  or  logging  a  FLAPS  FAIL  XmPriran  Samoal  ^d  the  Northern 

accomplished  by  maintenance  personnel  caution  message,  notify  Bombardier  Amencan  bamoaj  ana  ine  Norinem 

only    ^  Aerospace,  via  the  Canadair  Regional  Jet  Manana  Islands.  The  amendments 

1.  Check  that  there  have  been  no  other  Action  Center,  of  all  findings  and  actions  change  the  value  limit  for  watches 

•FLAPS  FAIL-  caution  messages  reported  taken."  eligible  for  duty-exemption,  update  tiie 

within  the  previous  72  hours.  If  a  previous  (c)  An  alternative  method  of  creditable  wage  ceilmg,  modify  the  new 

message  has  been  reported,  prior  to  further  compliance  or  adjustment  of  tiie  entrant  invitation  language  and 

flight,  perform  the  actions  required  in  the  compliance  time  tiiat  provides  an  establish  the  total  quantity  and 

o,2v.3?SprFArL-  caSn'mSi  hTs  acceptable  level  of  safety  may  be  used  respective  territorial  shares  of  insular 

previous  FLAPS  FAIL  caution  message  nas  .r  „„!:„^p  j  u^  ,u„  Manager  New  York  watches  and  watch  movements  which 

T<S;;r.rS.Twsirn"oP  iS^^n^S^^'^Z-SZl  j«allowed.oe„,er*sUni,«iSut» 

each  outboard  flap  for  evidence  of  twisting.  FAA,  Engine  and  Propeller  Directorate.  free  of  duty  during  calendar  year  1999. 

skewing,  or  abnormal  deformation.  Operators  shall  submit  their  requests  EFFECTIVE  DATE:  September  17, 1998. 

(Reference  Figures  1  and  2.)  through  an  appropriate  FAA  Principal  FOR  FURTHER  INFORMATION  CONTACT:  Faye 

skewi;g.'o"l°riter^'atir  Maintenance  Inspector  or  FAA  Principal  Robinson.  (202)  482-3526. 

as  follows  Operations  hispector.  who  may  add  sUPPLBdENTARY  INFORMATION:  We 

(a)  Reset  the  flap  system  ONLY  ONCE  by  comments  and  then  send  it  to  the  published  proposed  regulatory  revisions 
cycling  circuit  breakers  CB1-F4  and  CB2-F4.  Manager,  New  York  AGO.  ^^  July  28. 1998  (63  FR  40230)  and 

(b)  It  the  system  does  not  reset  (i.e..  the  Note  3:  Information  concerning  the  invited  comments.  We  received  no 
'FLAPS  FAIL'  caution  message  is  still  existence  of  approved  alternative  methods  of  comments. 

posted),  prior  to  further  flight,  perform  the  compliance  with  this  AD.  if  any,  may  be                  .-.      .        i                    .              tu 

actions  required  in  the  following  obtained  from  the  New  York  AGO.                          The  insular  possessions  watch 

Maintenance  Action  section.  (d)  Special  flight  permits  mav  be  issued  in  j^^V^^  P'^^^^^To'"  ^^o^.  w,„o,V 

(c)  If  the  system  resets,  cycle  the  flaps  to  accordance  withsections  21.197  and  21.199  L.  No.  97-446  (96  Stat.  2331)  (1983)  as 
45  degrees  and  back  to  0  degrees.  Continued  ^^  ^^^  Federal  Aviation  Regulations  (14  CFR  amended  by  Sec.  602  of  Pub.  L.  No. 
flap  operation  for  up  to  a  maximum  of  72  21.197  and  21.199)  to  operate  the  airplane  to  103-465  (108  Stat.  4991)  (1994) 
houre  IS  then  permitted  as  long  as  no  ^  ,^y^^  ^^^^  jj^^  requirements  of  this  AD  additional  U.S.  Note  5  to  chapter  91  of 
fndiSted                        "  '^^  ^  accomplished.  the  Harmonized  Tariff  Schedule 

(d)  If  an  additional  'FLAPS  FAIL'  caution  Note  4:  The  subject  of  this  AD  is  addressed  requires  the  Secretary  of  Commerce  and 
message  occurs  within  the  period  of  72  >n  Canadian  airworthiness  directive  CF-98-  ^he  Secretary  of  the  Interior,  acting 
hours,  as  specified  above,  prior  to  further  I*'  dated  July  6. 1998.  jointly,  to  establish  a  limit  on  the 
flight,  perform  the  actions  required  in  the  (e)  This  amendment  becomes  effective  on  quantity  of  watches  and  watch 
following  Maintenance  Action  section.  October  2. 1998.  movements  which  may  be  entered  free 

.  J^i  ^'S'i?,  ^^  ^°""'  ®r"  '^^  ^  V  »  A  ''^"^'^  ^  '^«°*°°'  Washington,  on  of  juty  during  each  calendar  year.  The 

'FLAPS  FAIL-  messages  have_bewi  '°d|cated.  September  11. 1998.  j^^  ^{^^  requires  the  Secretaries  to 

ESt^MraAition'SiM.'"     ^  °  ""^'"^  DorendaD.  Baker,  establish  tiie  shares  of  this  limited 

4  If  there  is  evidence  of  twisting,  skewing.  Acting  Manager.  Transport  Airplane  quantity  which  may  be  entered  from  the 

or  abnormal  deformation,  PRIOR  TO  Directorate,  Aircraft  CertifwaUon  Service.  Virgin  Islands,  Guam,  American  Samoa, 

FURTHER  FUGHT,  perform  the  actions  (FR  Doc.  98-24905  Filed  9-16-98;  8:45  am)  and  the  Northern  Mariana  Islands, 

required  in  the  following  Maintenance  billinq  code  4tio-i»-u  Regulations  on  the  establishment  of 

Action  section.  _j^^^___^^______;^^_-^_---  these  quantities  and  shares  are 

Maintenance  Action  contained  in  Sees.  303.3  and  303.4  of 

^        ^      ._          .^  DEPARTMENT  OF  COMMERCE  title  15,  Gode  of  Federal  Regulations  (15 
Whenever  the  outboard  flap  position                                                                                                               .           .  _-     Denartments 

the  Maintenance  Procedure  above,  perform  15  CFR  Part  303  quantity  of  3,740,000  imits  and 

the  following  procedures:  i»w  respective  territorial  shares  as  shown  in 

A.  Interrogate  the  flap  electronic  control  ncoAwmMKhrr  rtc  tuc  lUTCDmo  the  following  table: 

unit  (FECU)  per  Fauh  Isolation  Manual,  UtPARTIifeNT  Of  TMt  INItHIUH 

Section  27-50-00,  Flaps  Fauh  Isolation.'  and     ^^ .  x— ,u«rf-i  — m  i««— «««««i  X"**"  " "SiS'Sn 

rprtifu  a«  anniirahip  Offlce  of  Territorial  and  International  Guam « 500.000 

rectify  as  applicable.  Affair.  American  Samoa 500.000 

B.VisuaUy  check  each  flap  for  evidence  of  Affairs  N^them  Mariana  Islands  500.000 

twisting,  skewing,  or  abnormal  deformation.  [Doctwt  No.  96071  <1 78-8234-02]                           .«.        ,        •       .u            •               1        * 

1.  If  Uiere  is  no  evidence  of  twisting.                                                                                       The  rule  raises  the  maximum  value  of 
skewing,  or  abnormal  deformation,  manually  RIN  062S-AA53  components  for  duty-free  treatment  of 
isolate  any  jammed,  disconnected  or  .«.^,^  i««.i«,  ^u«»^t.^  i»  watches  from  $200  to  $500  by  amending 
dragging  component;  and  rectify  all  Umlt  on  Duty-f'raeinsuiar  waicnes  m  g^  303.14(b)(3).  This  change  increases 
discrepant  conditions.  Calendar  Year  1999  the  value  of  imported  components  that 

2.  If  there  is  evidence  of  twisting,  skewing,  ,             .  j     .    .  .    ^.                               1.          j  •    »u           _i.i      rj  ».. 
or  abnormal  deformation,  replace  both  AGENCIES:  Import  Admmistration,  may  be  used  m  the  assembfy  of  duty- 
actuators  and  any  discrepant  flap  panel  with  International  Trade  Administration,  free  msular  watches.  The  merged 
new  or  serviceable  components.  In  addition.  Department  of  Gommerce;  Office  of  value  level  is  intended  to  provide  the 
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producers  wdth  a  greater  choice  in  the 
kinds  of  watches  they  assemble,  thereby 
affording  them  an  opportunity  to 
increase  shipments  and  raise  territorial 
employment. 

llie  rule  also  raises  from  $35,000  to 
$38,650  the  maximum  dollar  amount  of 
wages  creditable  in  the  calculation  of 
the  value  of  the  production  incentive 
certificate  by  amending  Sec. 
303.14(a)(l)(i).  The  increase  in  the 
maximum  creditable  wage  limit  is 
intended  to  keep  pace  with  inflation. 
Tlie  ceiling  was  last  raised  in  1994. 

Finally,  the  amendment  eliminates 
subparagraphs  (1)  and  (2)  of  Sec. 
303.14(d)  and  consolidates  provisions 
on  new  entrant  invitations  in  a  revised 
Sec.  303.14(d).  There  currently  is  no 
producer  in  Guam,  leaving  the  Virgin 
Islands  as  the  only  territory  with  an 
active  industry,  llie  change  removes  the 
need  to  amend  the  regulations  when 
such  production  shifts  occur. 

Under  the  Administrative  Procedure 
Act,  5  U.S.C.  553(d)(1),  the  effective 
date  of  this  rule  need  not  be  delayed  for 
30  days  because  this  rule  relieves 
restrictions.  The  restrictions  are  relieved 
by  raising  the  value  limit  on  watches 
which  are  allowed  into  the  United 
States  free  of  duty  and  raising  the 
creditable  wage  ceiling  used  in  the 
calculation  of  the  duty  refund. 

Regulatory  Flexibihty  Act.  In 
accordance  with  the  R^ulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  the 
Assisitant  General  Gounsel  for 
Legislation  and  Regulation  has  certified 
to  the  Ghief  Gounsel,  Small  Business 
Administration,  that  the  rule  vnll  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  is  because  the  rulemaking  afiiacts 
only  the  five  watch  companies  currently 
participating  in  the  insular  possessions 
watch  program,  all  of  which  are  located 
in  the  Virgin  Islands.  Although  there  is 
a  reduction  of  the  1999  Virgin  Islands 
territorial  share  of  duty-exemption,  the 
reduced  amoimt  still  represents  more 
than  twice  the  amount  of  duty-free 
shipments  used  in  1997.  Accordingly, 
the  reduction  for  the  1999  aimual  duty- 
exemption  for  the  Virgin  Islands  will 
not  impHise  any  cost  or  have  any 
economic  effect  on  these  small 
compaiues. 

Similarly,  updating  the  creditable 
wage  ceiling,  simplifying  and  updating 
the  new  entrant  invitation  language,  and 
raising  the  value  limit  for  watches 
eligible  for  duty-exemption  will  not 
impose  any  cost  or  have  any  other 
adverse  economic  effect  on  the 
producers. 

Paperwork  Reduction  Act.  This 
rulemaking  involves  information 
collection  activities  subject  to  the 


Paperwork  Reduction  Act  of  1980,  44 
U.S.G.  3501  et  seq.  which  are  currently 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0625-0040  and  0625-0134.  The 
amendments  will  not  increase  the 
information  burden  on  the  public. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  unless 
it  displays  a  currenUy  valid  OMB 
Gontrol  Number. 

It  has  been  determined  that  the 
rulemaking  is  not  significant  for 
purposes  of  Executive  Order  12866. 

List  of  Subjects  in  15  CFR  Fait  303 

Administrative  practice  and 
procedure,  American  Samoa,  Gustoms 
duties  and  inspection,  Guam,  Imports, 
Marketing  quotas.  Northern  Mariana 
Islands,  Reporting  and  recordkeeping 
requirements.  Virgin  Islands,  Watches 
and  jewelry. 

For  reasons  set  forth  above,  we  are 
amending  15  GFR  Part  303  as  follows: 

PART  303  [AMENDEI^ 

1.  The  authority  citation  for  15  CFR 
Part  303  continues  to  read  as  follows: 

Audiarity:  Pub.  L  94-241, 90  Stat.  263  (48 
U.S.C  1681,  note):  Pub.  L  97-446, 96  Stat 
2331  (19  U.S.C  1202,  note);  Pub.  L.  103-465, 
108  Stat  4991.    ' 

1303.14    [AmwMladI 

2.  Section  303.14(a)(l)(i)  is  amended 
by  removing  "$35,000"  and  adding 
"$38,650"  in  its  place. 

3.  Section  303.14(b)(3)  is  amended  by 
removing  "$200"  and  adding  "$500"  in 
its  place. 

4.  Section  303.14(d)  is  revised  to  read 
as  foUows: 

S  308.14    Allocation  factor*  and 
mlacellaneou*  provisions. 

(d)  New  entrant  invitatioRs. 
Applications  from  new  firms  are  invited 
for  any  unused  portion  of  any  tarritcaial 
share. 


5.  Section  303.14(e)  is  amended  by 
removing  "2,640,000"  and  adding 
"2,240,000"  in  its  place. 
JoMph  A.  Spetrini, 
Acting  Assistant  Secretaryfor  Import 
Administration.  Department  ofCommenx. 
Allen  Stayman, 

Director,  Office  of  Insular  Affairs,  Department 
of  the  Interim. 

[FR  Doc  96-24962  Filed  9rl6-98;  8:45  am] 
BtUMQ  COOK  3S10-OS-P;  4S10-M-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DockM  No.  98-226;  RM-8883] 

Radio  Broadcasting  Services;  Sturgis, 
KY 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  JoeMyers  Productions,  Inc.. 
allots  Ghaimel  267A  at  Sturgis, 
Kentucky,  as  the  community's  first  local 
aural  transmission  service.  See  61  FR 
20405.  November  14. 1996.  Channel 
267A  can  be  allotted  to  Sturgis  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  dty  reference 
coordinates.  The  coordinates  for 
Channel  267A  at  Sturgis  are  North 
Latitude  37-32-54  and  West  Longitude 
87-59-06.  With  this  action,  this 
proceeding  is  terminated. 

^FECnVE  DATE:  October  26, 1998.  A 
filing  window  for  Channel  267A  st 
Stui^gis.  Kentucky,  will  not  be  opened  at 
this  time.  Instead,  the  issue  of  opening 
a  filing  window  for  this  channel  will  be 
addressed  by  the  CommissicHi  in  a 
subsequent  order. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-226, 
adopted  September  2, 1998,  and 
released  September  11, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  thaCommission's 
copy  contractors.  International 
Transcription  Service.  Inc..  (202)  857- 
3800. 1231  20th  Street.  NW.. 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Gode  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Anthority:  47  U.S.C  1S4, 303. 334,  336. 
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f  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kentucky,  is  amended 
by  adding  Sturgis,  Channel  267 A. 
Federal  ConunuBications  Commission. 
John  A.  Karousot, 

Chief.  Allocations  Branch.  Policy  and  Bales 
Division,  Mass  Media  Bureau. 
IFR  Doc.  9»-24980  Filed  9^16-98;  8:45  am] 
ilLUM  CODE  «ni-oi<# 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminiatration 

50  CFR  Pari  286 
P.O.  M1 1960] 

Atlantic  Tuna  Flahailaa;  Atlantic 
BluaflnTuna 

aoency:  National  Marine  Fisheries 

Service  (NMFS),  Naticmal  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Catch  limit  adjustment. 

summary:  NMFS  adjusts  the  daily  catch 
limit  for  the  Angling  category  fishery  for 
Atlantic  bluefin  tuna  (BFT)  in  the 
northern  Area  (New  Jersey  and  states 
north).  The  duration  of  the  catch  limit 
adjustment  is  limited  to  September  18 
through  September  27, 1998, 
whereupon  the  n(»them  area  daily 
catch  limit  will  revert  to  one  large 
school  or  small  medium  BFT  per  vessel. 
This  action  is  being  taken  to  provide 
increased  fishing  opportunities  in  the 
northern  area  without  risking 
overharvest  of  this  category. 
DATES:  The  daily  catch  limit  adjustment 
is  effective  1  a.m.,  local  time,  September 
18, 1998,  imtil  11:30  pjn.,  local  time. 
September  27, 1998. 
fOR  FURmeRiNFOManoN  contact:  Pat 
Scida,  978-281-9260,  or  Sarah 
McUughlin,  301-713-2347. 
8UPPLD0frARnNFOIMATION: 

Regulati4Mis  implemented  under  the 
auSiority  of  the  Atlantic  Tunas 
ConvenUon  Act  (ATCA.  16  U.S.C.  971  et 
seq.)  governing  the  harvest  of  BFT  by 
persons  and  vessels  subject  to  U.S. 
jurisdiction  are  found  at  50  CFR  part 
285. 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  §  285.24  allow 
for  adjustments  to  the  daily  catch  limits 
in  order  to  provide  for  maximum 
utilization  of  the  quota  spread  over  the 
longest  possible  period  of  time.  The 
Assistant  Administrator  for  Fisheries, 
NOAA,  may  increase  or  reduce  the  per 
angler  catch  limit  for  any  size  class  BFT 
or  may  change  the  per  angler  limit  to  a 


per  boat  limit  or  a  per  boat  limit  to  a  per 
angler  limit. 

NMFS  is  responsible  for 
implementing  the  ICCAT 
jecommendetion  to  limit  the  annual 
catch  of  school  BFT  to  8  percent  by 
weight  of  the  total  annual  domestic 
quota,  i.e.,  1,344  metric  tons  (mt).  In 
addition,  it  is  NMFS'  goal  to  increase 
the  geographical  and  temporal 
distribution  of  data  collection  and 
fishing  opportimities  for  all  fishermen 
in  the  Angling  category. 

Between  January  1. 1998,  and  July  15, 
1998,  NMFS  maintained  the  northern 
area  (north  of  3S'47'  N.  lat.)  daily  catch 
limit  at  one  school,  large  school,  or 
small  mediiun  BFT  per  vessel 
(measuring  27  to  less  than  73  inches  (69 
to  less  than  185  cm)).  Effective  July  16, 
1998,  NMFS  adjusted  the  daily  catch 
limit  to  one  large  school  or  small 
medium  BFT  (measuring  47  to  less  than 
73  inches  (119  to  less  than  185  cm))  per 
vessel.  NMFS  has  determined,  based  on 
preliminary  1998  northern  area  catch 
estimates  of  landings  to  date  and  on  the 
availability  of  BFT  in  the  northern  area, 
that  a  catch  limit  adjustment  is 
warranted  to  provide  the  greatest 
geographic  and  temporal  range  of 
fishing  opportunities  without  risking 
overhsovest. 

The  daily  catch  limit  for  the  northern 
area  is  adjusted  as  follows:  No  more 
than  three  school,  large  school,  or  small 
mediimi  BFT  (measxmng  27  to  less  than 
73  inches  (69  to  less  than  185  cm))  per 
vessel,  of  which  no  more  than  one  may 
be  a  sdiool  BFT  (measuring  27  to  less 
than  47  inches(69  to  less  than  119  cm)). 
This  daily  catch  limit  adjustment  is 
effective  September  18  through 
September  27, 1998,  whereupon  the 
daily  catch  limit  v«rill  revert  to  one  large 
school  or  small  medium  BFT 
(measuring  47  to  less  than  73  inches 
(119  to  less  than  185  cm)). 

"Hiese  catch  limits  have  been  selected 
based  on  catch  rates  for  the  1998  fishing 
season.  Therefore,  NMFS  will  continue 
to  monitor  the  Angling  category  fishery 
closely  through  the  Automated  Catch 
Reporting  System  and  the  Large  Pelagic 
Survey.  Depending  on  the  level  of 
fishing  effort  and  catch  rates  of  BFT, 
NMFS  may  determine  that  an  interim 
closure  or  an  additional  catch  limit 
adjustment  is  necessary  to  enhance 
scientific  data  collection  from  the 
northern  area.  Closures  or  subsequent 
adjustments  to  the  daily  catch  limit,  if 
any,  shall  be  announced  through 
publication  in  the  Federal  Register.  In 
addition,  anglers  may  call  the  Atlantic 
Tunas  Information  Line  at  888-USA- 
TUNA  (888-872-8862),  301-713-1279, 
or  978-281-9305  for  updates  on  quota 
monitoring  and  catch  limit  adjustments. 


Anglers  aboard  Charter/Headboat 
vessels,  when  engaged  in  recreational 
fishing  for  school,  large  school,  and 
small  medium  BFT,  are  subject  to  the 
same  rules  as  anglers  aboard  Angling 
category  vessels.  All  BFT  landed  under 
the  Angling  categcvy  quota  must  be 
reported  within  24  hours  of  landing  to 
the  NMFS  Automated  Catch  Reporting 
System  by  phoning  888-USA-TUNA 
(888-872-8862). 

Pxirsuant  to  $  285.7,  and  under  the 
authority  of  ATCA,  NMFS  has 
authorized  fisheries  biologists  bom  the 
Massachusetts  Division  of  Marine 
Fisheries  to  condiict  joint  research  with 
NMFS  comparing  the  effects  of  drcle 
and  straight  hooks  on  BFT  and  Atlantic 
yellowfin  ttma  (YFT).  A  combined  total 
of  200  BFT  and/or  YFT  (averaging  40 
lb.)  may  be  collected  off  the 
Manachusetts  and  Rhode  Island  coasts 
under  this  authorization,  which  is 
effective  Jime  29  through  October  31, 
1998.  Assuming  that  all  200  tunas 
collected  are  BFT,  approximately  3.6  mt 
would  be  deducted  from  the  northern 
area  Angling  category  subquota, 
specifically  bom  the  allocation  for 
school  BFT,  measuring  less  than  47 
inches  (119  cm). 

Claaaification 

This  acticm  is  taken  under  50  CFR 
285.24(d)(3)  and  is  exempt  from  review 
under  E.0. 12866. 

Authority:  16  U.S.C  971  et  seq. 

Dated:  September  14, 1998. 
BniGi  C  Mordiead, 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service.^ 
(PR  Doc.  98-24917  Filed  9-14-98;  2:29  pm] 
MUMS  OOOE  »19-a»-f 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatration 

50  CFR  Part  679 

[Docket  No.  971208297-8054-02;  I.D. 
0911980] 

Fiahariaa  of  the  Excluaiva  Economic 
Zona  Off  Alaalca;  Poiloclc  in  Statiatical 
Araa  610  in  tha  Gulf  of  Aiaalta 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmo'  heric  Administration  (NOAA), 
•  Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
610  in  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
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the  1998  total  allowable  catch  (TAC)  of 
pollock  in  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.Lt),  September  14, 1998,  until 
December  31, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fisheiy  Management  Council 
under  authority  of  the  Magnxison- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §  679.20(c)(3)(ii), 
the  Final  1998  Harvest  Specifications  of 
Groundfish  for  the  GOA  (63  FR  12027. 
March  12, 1998)  established  the  amoimt 
of  the  1998  TAC  of  pollock  in  Statistical 
Area  610  in  the  GOA  as  29,790  metric 
tons  (mt).  The  directed  fishery  for 


pollock  in  Statistical  Area  610  was 
closed  under  §679.20(d)(l)(iii)  on 
September  2. 1998.  (63  FR  47439. 
September  8. 1998)  and  reopened  on 
Septendier  9, 1998. 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region. 
NMFS  (Regional  Administrator),  has 
determined  that  the  1998  TAC  for 
pollock  will  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  29.590  mt, 
and  is  setting  aside  the  remaining  200 
mt  mt  as  bycatch  to  support  other 
anticipated  groundfish  fisheries.  In 
accordance  with  §  679.20(d)(l)(iii).  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  has  been 
reached.  Consequently.  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  610  in  the  GOA. 

Maximum  retainable  bycatch  amoimts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 


QaasificatioB 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1998  TAC  of  pollock 
for  Statistical  Area  610  in  the  GOA.  A 
delay  in  the  efiiactive  date  is 
impracticable  and  contrary  to  the  piiblic 
interest.  Further  delay  would  only  result 
in  overharvest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  should  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C 
553(d).  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  bom  review  under 
E.0. 12866. 

Autiiortty:  16  U.S.C  1801  etseq. 

Dated:  September  11, 1998. 
Garjr  C  Matlock. 

Director,  Office  ofSustairtable  Fisheries, 
National  tAarine  Fisheries  Service. 
(FR  Doc.  98-24918  Filed  9-14-98;  2:29  pm] 
■LUNQ  oooc  »i»^a-p 
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Proposed  Rules 


Federal  Register 

VoL  63,  No.  180 

Thunday,  September  17,  1998 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  mles  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttw  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Seryice 

9CFRPart78 
[DoclwtNo.98-0«0-l] 

Brucellosis;  Procedures  for  Retaining 
Class  Free  State  Status 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  brucellosis  relations  to  allow  a 
State  to  retain  its  Class  Free  status 
following  the  detection  of  an  affected 
herd  if  the  State  meets  certain 
conditions.  These  conditions,  which 
would  include  quarantining,  testing, 
and  depopulating  the  affected  herd  and 
conducting  an  investigation  to  ensure 
that  brucellosis  has  not  spread  from  the 
affected  herd,  would  allow  a  State  to 
avoid  losing  its  Class  Free  status  due  to 
an  isolated  case  of  infection  being 
detected  in  the  State.  We  believe  that 
providing  this  option  to  States  would 
encourage  the  prompt  resolution  of 
isolated  cases  of  brucellosis  and  thus 
ensiu^  the  continued  progress  of  State 
and  Federal  efforts  toward  the 
eradication  of  brucellosis  in  domestic 
cattle  and  bison  herds.  Without  this 
proposed  change  in  the  regulations,  a 
State  could  lose  its  Class  Free  status 
following  the  detection  of  a  single 
affected  herd  and  would  not  have  as 
great  an  incentive  to  take  swift  and 
decisive  action  to  determine  the  source 
of  the  infection,  eUminate  the  affected 
herd,  and  ensiue  that  the  disease  had 
not  spread  to  other  herds  in  the  State. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
November  2, 1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-060-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 


Please  state  that  youjr  comments  refer  to 
Docket  No.  98-060-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Valerie  Ragan,  Senior  Staff  Veterinarian, 
National  Animal  Health  Programs,  VS, 
APHIS,  4700  River  Road  Unit  36, 
Riverdale,  MD  20737-1231,  (301)  734- 
7708. 
SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  hiunans,  caused 
by  bacteria  of  the  genus  Brucella.  In  its 
principal  animal  hosts,  brucellosis  is 
characterized  by  abortion  and  impaired 
fertility. 

Through  a  cooperative  State  and 
Federal  effort,  the  United  States  is  now 
approaching  total  eradication  of  the 
field  strain  Brucella  abortus  in  domestic 
cattle  and  bison  herds.  As  of  July  31, 
1998,  there  were  only  9  known  infected 
domestic  cattle  and  bison  herds,  and  the 
U.S.  Department  of  Agriculture's 
(USDA's)  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  had 
declared  43  States,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands  free  of  the  disease. 

The  brucellosis  regulations  contained 
in  9  CFR  part  78  (referred  to  below  as 
the  regulations)  provide  a  system  for 
classifying  States  or  portions  of  States 
(areas)  according  to  the  rate  of  Brucella 
abortus  infection  present  and  the 
general  effectiveness  of  the  brucellosis 
control  and  eradication  program 
conducted  in  the  State  or  area.  The 
classifications  are  Class  Free,  Class  A, 
Class  B,  and  Class  C;  States  or  areas  that 
do  not  meet  the  minimum  standards  for 
Class  C  may  be  placed  under  Federal 
quarantine.  At  this  point  in  the 
cooperative  State/Federal  brucellosis 
eradication  program,  all  States  have 
achieved  either  Class  Free  or  Class  A 
status. 

To  maintain  Class  Free  status,  the 
regulations  require,  among  other  things, 
that  a  State  must  have  a  herd  infection 
rate  of  0.0  percent  or  0  herds  per  1,000. 
A  State's  herd  infection  rate  is  based  on 
the  niunber  of  herds  found  to  have 


brucellosis  reactors  within  the  State 
diuing  any  12  consecutive  months  due 
to  field  strain  Brucella  abortus.  The 
required  0.0  percent  herd  infection  rate 
means  that  a  Class  Free  State  would  no 
longer  qualify  for  Class  Free  status  if  a 
single  brucellosis-affected  herd  was 
detected  in  the  State.  A  downgrade  in 
status  from  Class  Free  to  Class  A  results 
in  increased  costs  for  States  and  their 
livestock  owners,  with  most  of  those 
added  costs  arising  from  the  increased 
testing  requirements  that  accompany 
Qass  A  status. 

The  cooperative  State/Federal 
brucellosis  eradication  program  is 
nearing  its  conclusion,  with  eradication 
of  the  disease  in  domestic  cattle  and 
bison  herds  being  projected  by  the  end 
of  1998.  With  the  eradication  program 
entering  its  latter  stages,  several  States 
that  historically  had  significant  levels  of 
brucellosis  have  been  able  to  attain 
Class  Free  status.  Although  these  States 
have  successfully  eliminated  the 
remaining  known  infected  herds  within 
their  borders,  we  believe  that  it  is 
possible  that  some  of  these  States  may 
find  an  isolated  herd  affected  with 
brucellosis.  That  was  the  case  recently 
with  Louisiana.  Louisiana  attained  Class 
Free  status  in  October  1996,  but,  due  to 
the  detection  of  brucellosis  in  two  herds 
within  the  State,  was  downgraded  to 
Class  A  in  an  interim  rule  effective  on 
June  16, 1998,  and  published  in  the 
Federal  Register  on  June  24, 1998  (63 
FR  34264-34266,  Docket  No.  98-068-1). 

State  and  Federal  animal  health  _ 

officials  have  recognized  the  need  for  a 
procedure  that  would  allow  a 
brucellosis  Class  Free  State  to  maintain 
its  statiis  if  an  isolated  case  of 
brucellosis  infection  occurs  and  it  can 
be  confirmed  that  the  disease  did  not 
spread  outside  of  the  herd.  We  agree 
that  such  a  strategy  is  appropriate  at  this 
stage  of  the  brucellosis  eradication 
program,  when  each  new  herd  found  to 
be  affected  with  brucellosis  is  handled 
in  an  emergency  action  mode  in  order 
to  quickly  resolve  the  case  and  ensure 
continued  progress  toward  eradication. 
We  believe  that  a  procediue  that  gives 
a  Class  Free  State  the  opportunity  to 
retain  its  status  following  the  detection 
of  an  affected  herd  would  be  a  powerful 
incentive  that  would  encourage  a  State 
in  that  situation  to  take  swift  and 
decisive  action  to  determine  the  source 
of  the  infection,  eliminate  the  affected 
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herd,  and  ensure  that  the  disease  has 
not  spread  to  other  herds  in  the  State. 

Therefore,  we  are  proposing  to  amend 
the  definition  of  Class  Free  State  or  area 
in  §  78.1  of  the  regulations  by  adding  a 
new  paragraph  (b)(4)  that  would  explain 
the  conditions  that  a  State  would  have 
to  meet  in  order  to  retain  its  Class  Free 
status  after  the  detection  of  an  affected 
herd  within  the  State. 

This  proposed  procedure  is  intended 
to  address  cases  in  which  a  Class  Free 
State  encouhtera  an  isolated  incident  in 
which  a  herd  affected  with  brucellosis 
is  discovered;  it  is  not  intended  to  be  a 
regular  featiue  of  a  State's  maintenance 
of  its  Class  Free  status.  Therefore,  the 
introductory  text  of  new  paragraph 
(b)(4)  would  provide  that  a  State  could 
use  the  procedure  only  in  cases  where 
a  single  herd  is  foimd  to  be  affected 
with  brucellosis,  and  only  once  in  any 
2-year  period.  We  would  impose  these 
limitations  because  we  believe  that  the 
detection  of  more  than  one  affected  herd 
within  a  2-year  period  is  indicative  of  a 
brucellosis  problem  that  is  more 
widespread  than  the  isolated  cases  this 
proposed  procediue  is  intended  to 
address. 

The  steps  that  a  State  would  have  to 
take  to  retain  its  Class  Free  status  would 
be  clear-cut  and  consistent  with  the 
goals  of  emergency  disease 
management:  Within  60  days  of 
identifying  the  initial  infected  animal, 
the  State  would  have  to  eliminate  the 
affected  herd  and  ensiu«  that  infection 
has  not  spread.  To  attain  these  goals,  we 
would  require  that  the  State 
immediately  quarantine  the  affected 
herd  upon  its  disclosure.  After 

auarantining  the  herd  to  ensure  that 
lere  is  no  potential  for  further  spread 
of  the  disease  from  the  herd,  all  the 
animals  in  the  herd  would  have  to  be 
tested  for  brucellosis  and  slaughtered  as 
soon  as  possible  within  the  60-day 
period.  Testing  the  herd  prior  to,  or  at 
the  time  of,  depopulation  would 
provide  epidemiologists  with 
information  as  to  the  extent  of  the 
brucellosis  infection  in  the  herd  and 
other  information  of  that  natiue  that 
would  be  useful  as  animal  health 
personnel  pursue  the  other  aspect  of  the 
State's  response  to  the  detection  of  the 
affected  herd,  i.e.,  a  complete 
epidemiological  investigation  of  the 
herd  to  attempt  to  determine  the  soim:e 
of  the  infection  and  ensure  that 
brucellosis  has  not  spread. 

The  epidemiologiod  investigation 
that  would  be  required  would  involve 
the  identification  anckinvestigation  of 
all  herds  on  premises  adjacent  to  the 
affected  herd  (adjacent  herds),  all  herds 
from  which  animals  may  have  been 
brought  into  the  affected  herd  (soim:e 


herds),  and  all  herds  that  may  have  had 
contact  with  or  accepted  animals  from 
the  affected  herd  (contact  herds).  Once 
all  adjacent,  soiut:e,  and  contact  herds 
had  been  identified,  each  of  those  herds 
would  have  to  be  placed  imder  an 
approved  individual  herd  plan. 

An  approved  individual  herd  plan,  as 
defined  in  78.1,  is  a  herd  management 
and  testing  plan  designed  by  the  herd 
owner,  the  owner's  veterinarian  if 
requested,  and  a  State  representative  or 
APHIS  representative  to  determine  the 
disease  status  of  the  animals  in  the  herd 
and,  in  those  cases  where  the  disease  is 
fotmd  to  be  present,  to  control  and 
eradicate  brucellosis  within  the  herd. 
An  individual  herd  plan  must  be  jointly 
approved  by  the  State  animal  health 
official  and  the  APHIS  Veterinarian  in 
Charge.  The  use  of  an  approved 
individual  herd  plan  under  the 
circumstances  envisioned  in  this 
proposed  rule  would  ensiu«  that  any 
testing  or  other  measures  determined  to 
be  necessary  could  be  instituted  after 
being  agreed  upon  by  the  herd  owner, 
the  State,  and  APHIS. 

In  most  cases,  the  approved 
individual  herd  plan  will  require  herd 
blood  tests — ^i.e.,  the  brucellosis  testing 
of  all  test-eligible  animals  in  a  herd — for 
each  of  the  adjacent,  source,  and  contact 
herds  identified  in  the  course  of  the 
epidemiological  investigation.  However, 
we  acknowledge  that  there  may  be  some 
instances  in  which  a  herd  blood  test 
may  not  be  necessary  given  the  facts  of 
the  situation.  For  example,  a  herd  may 
be  identified  as  a  contact  herd  on  the 
basis  of  its  having  received  animals 
from  the  affected  herd.  If,  however,  it 
was  determined  that  the  only  animaU 
the  contact  herd  received  from  the 
affected  herd  were  steers,  which  pose  no 
threat  of  disseminating  brucellosis,  then 
it  would  serve  little  practical  purpose 
from  an  epidemiological  standpoint  to 
require  a  herd  blood  test  for  the  contact 
herd.  Another  example  of  this  type  of 
situation  would  be  a  case  in  which  a 
herd  is  identified  as  a  source  herd  on 
the  basis  of  its  having  provided  a  heifer 
to  the  affected  herd.  If  it  was  determined 
that  the  heifer  left  the  source  herd  8 
yeara  ago  to  join  the  affected  herd,  and 
the  source  herd  has  been  a  certified 
brucellosis-free  herd  for  the  last  10 
years,  then  once  again  it  would  likely  be 
unnecessary  &t}m  an  epidemiologictd 
standpoint  to  require  that  source  herd  to 
undergo  a  herd  blood  test. 

Given  that  situations  such  as  those 
described  in  the  previous  paragraph 
may  occur,  we  are  proposing  to  allow 
the  epidemiologist  investigating  the 
affected  herd  to  place  an  adjacent, 
source,  or  contact  herd  imder  an 
individual  herd  plan  that  does  not 


require  a  herd  blood  test  if  he  or  she 
determines  that  such  testing  is  not 
warranted.  That  determination,  along 
with  the  reasons  supporting  it,  would 
have  to  be  documented  in  the 
individual  herd  plan,  which,  as  noted 
above,  must  be  jointly  approved  by  the 
State  animal  health  official  and  the 
APHIS  Veterinarian  in  Charge. 

ff  additional  herds  affected  with 
brucellosis  were  detected  during  the 
course  of  the  epidemiological 
investigation  and  subsequent  testing, 
the  State  would  not  be  eligible  to  retain 
its  Class  Free  status  under  this  proposed 
procedure,  but  the  identification  of 
those  herds  would  nonetheless  aid  the 
State  in  its  efforts  to  eliminate 
brucellosis  and  begin  the  process  of 
reoualifying  for  Class  Free  status. 

At  the  close  of  the  60-day  period 
during  which  the  State  conducted  the 
activities  described  in  the  preceding 
paragraphs,  APHIS  would  review  the 
actions  taken  by  the  State  in  response  to 
the  detection  of  the  affected  herd  to 
confirm  that  the  State  had  met  all  the 
conditions  necessary  to  retain  its  Class 
Free  status. 

Alternatives  Considered 

The  criteria  for  retaining  Class  Free 
status  proposed  in  this  document  are 
similar  in  scope  and  substance  to  the 
requirements  foimd  in  the  definition  of 
accredited-free  (suspended)  State  in 
§  77.1  of  our  tuberculosis  regulations  in 
9  CFR  part  77.  Specifically,  an 
accredited  free  (suspended)  State  may 
regain  its  accredited-free  status  after 
quarantining  the  herd  in  which 
tuberculosis  was  detected,  conducting 
an  epidemiological  investigation  to 
determine  that  the  infection  has  not 
spread  from  the  herd,  and  destroying  all 
reactor  cattle  and  bison.  The  similarity 
of  our  proposed  criteria  for  retaining 
Class  Free  status  to  those  requirements 
led  us  to  consider  the  possibility  of 
establishing  a  new  classification  such  as 
"Qass  Free  (suspended)  State"  in  the 
brucellosis  regulations.  However,  for  the 
reasons  explained  below,  we  have 
determined  that  an  entirely  new  State 
classification  would  not  be  necessary  in 
order  for  the  objectives  of  this  propc«ed 
rule  to  be  accomplished. 

Under  the  tuberculosis  regulations, 
two  herds  must  be  found  to  be  affected 
with  tuberculosis  within  a  48-month 
pwriod  before  a  State's  accredited-free 
status  will  be  revoked.  Without  the 
accredited-free  (suspended) 
classification,  the  detection  of  a  single 
tuberculosis-affected  herd  in  a  State 
would  have  little  effect  other  than  to 
start  the  48-month  clock;  there  would 
not  necessarily  be  an  incentive  for  a 
State  to  act  quickly  to  quarantine  the 
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afl'ected  herd  and  ensure  that 
tuberculosis  has  not  and  will  not  spread 
from  that  herd.  The  accredited-free 
(suspended)  classification  provides  that 
incentive  by  allowing  a  State  to  qualify 
for  redesignation  as  accredited-free  as 
soon  as  the  required  quarantine, 
investigation,  and  destruction  of 
reactors  has  been  completed. 

The  brucellosis  regulations,  on  the 
other  hand,  provide  that  a  State  may 
lose  its  Class  Free  status  at  any  time 
upon  the  detection  of  a  single 
brucellosis-affected  cattle  or  bison  herd. 
Given  that  immediacy,  there  is  no  need 
to  provide  for  an  interim  downgrading 
of  State  status  in  order  for  a  Class  Free  . 
State  to  have  an  incentive  for  reacting 
quickly  to  the  detection  of  brucellosis 
within  its  borders;  any  necessary 
incentive  for  quick  action  would  be 
provided  by  this  proposed  rule's 
provisions  for  retaining  Class  Free 
status. 

Another  consideration  in  our  rejection 
of  the  "Class  Free  (suspended)" 
alternative  is  the  fact  that  the 
requirements  of  this  proposed  rule 
would  have  to  be  satisfied  within  60 
days  in  order  for  a  State  to  retain  its 
Qass  Free  status.  That  necessarily  brief 
window  for  action  means  that  any 
rulemaking  giving  notice  of  a 
suspension  in  status  would  have  to  be 
followed  in  short  order  by  another 
rulemaking  retiutling  the  State  to  Class 
Free  status  or  lowering  it  to  Class  A 
status.  Given  that  this  proposed  nde 
would  not  place  any  additional 
requirements  on  the  State's  herds  in 
general,  we  believe  that  adding  a 
"suspended"  classification  would  have 
little  effect  other  than  to  cause  a  short- 
term  shuffling  of  State  status. 

One  benefit  of  adding  a  "suspended" 
classification  would  be  that  it  would 
serve  as  a  mechanism  to  notify  other 
States  of  the  detection  of  a  brucellosis- 
affected  herd  in  a  Class  Free  State. 
However,  that  notification  can  also  be 
accomplished  through  normal  reporting 
methods,  so  we  see  no  need  to  add  a 
new  classification  simply  to  ensure  that 
other  States  are  made  aware  of  a 
particular  situation.  Under  current 
procedures,  whenever  a  herd  is  foimd  to 
be  affected  with  brucellosis  and  the 
epidemiological  investigation  leads  to 
an  adjacent,  source,  or  contact  herd  in 
another  State,  that  other  State  is 
inunediately  notified  and  joins  in  the 
investigation.  For  States  that  are  not 
directly  affected  in  that  way, 
notificati(Hi  of  the  situation  is 
accompUshed  through  the  monthly 
reports  that  APHIS  sends  to  the  animal 
health  officials  in  every  State.  The  need 
for  a  more  immediate  all-States 
notification  mechanism  was  not 


identified  by  the  State  and  Federal 
animal  health  officials  who  suggested 
the  procedure  for  retaining  Class  Free 
status  that  led  to  this  proposed  rule. 
However,  we  encourage  State  animal 
health  officials  and  others  to  offer  their 
suggestions  regarding  this  notification 
issue  in  any  comments  they  may  wish 
to  submit  on  this  proposed  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Producers  and  consumers  have 
realized  great  financial  savings  fitjm  the 
success  of  the  Cooperative  State/Federal 
Brucellosis  Eradication  Program. 
Annual  losses  from  lowered  milk 
production,  aborted  calves  and  pigs,  and 
reduced  breeding  efficiency  have 
decreased  from  more  than  $400  million 
in  1952  to  less  than  $1  million  today. 
Studies  indicate  that  if  the  brucellosis 
eradication  program  efforts  were 
stopped,  the  costs  of  producing  beef  and 
milk  could  increase  by  an  estimated  $80 
miUion  annually  in  less  than  10  years 
with  the  gradual  spread  of  brucellosis. 

This  proposed  rule  woidd  amend  the 
brucellosis  regulations  to  allow  a  State 
to  retain  its  Class  Free  status  following 
the  detection  of  an  affiected  herd  if  the 
State  meets  certain  conditions.  These 
conditions,  which  would  include 
depopiUating  the  affected  herd  and 
taking  measiues  to  ensiue  that 
brucellosis  has  not  spread  from  the 
affected  herd,  would  allow  a  State  to 
avoid  losing  its  Class  Free  status  due  to 
an  isolated  case  of  infection  being 
detected  in  the  State. 

The  entities  potentially  affected  by 
this  proposed  rule  are  the  43  States, 
Puerto  Rico,  and  the  U.S.  Vir^  Islands 
that  currently  hold  Class  Free  status  and 
the  producers  of  livestock  in  those 
States  and  territories.  The  total  number 
of  cattle  and  bison  in  United  States  was 
approximately  101.4  million  in  1997, 
valued  at  about  $53.2  billion.  There 
were  1,167,910  U.S.  (^rations  with 
cattle  and  bison  in  1997.  Over  97 
percent  of  these  operations  are 
considered  to  be  small  entities,  with 
gross  cash  value  of  less  than  $500,000 
each  (USDA,  National  Agricultural 
Statistics  Service,  "Agricultural 
Statistics  1997,"  Washington,  DC,  1997). 

Allowing  a  State  to  retain  its  Class 
Free  status  under  certain  conditions 
could  be  expected  to  have  an  overall 
positive  economic  effect  for  several 
reasons.  First,  when  a  State's  status  is 


upgraded  from  Class  A  to  Class  Free,  the 
State  reahzes  a  cost  savings  through  the 
reduction  in  the  required  level  of 
brucellosis  ring  test  (BRT)  surveillance, 
llie  BRT  must  be  conducted  in  a  Class 
A  State  or  area  at  least  fow  times  per 
year  at  approximately  90-day  intervals, 
with  all  herds  producing  milk  for  sale 
in  the  State  being  required  to  be 
included  in  at  least  three  of  the  four 
brucellosis  ring  tests  conducted  each 
year.  When  a  State  attains  Class  Free 
status,  the  level  of  BRT  surveillance  is 
lowered  to  two  brucellosis  ring  tests  per 
year  for  each  herd  producing  milk  for 
sale  in  the  State.  Thus,  allowing  a  State 
to  retain  its  Class  Free  status  would 
enable  the  State  to  avoid  the  added 
testing  and  personnel  costs  associated 
with  the  hi^er  level  of  BRT 
surveillance  required  of  Class  A  States. 

Second,  allowing  a  State  to  retain  its 
Class  Free  status  would  mean  that  herd 
ownera  in  the  State  could  continue  to 
avoid  the  costs  of  pre-movement  testing 
of  their  test-eligible  cattle  and  bison.  In 
a  Class  A  State,  test-eligible  cattle  and 
bison  offered  for  sale  interstate  from 
other  than  certified-free  herds  must  test 
negative  for  brucellosis  prior  to 
movement.  Because  that  testing  is  not 
required  for  test-eligible  cattle  and  bison 
in  Class  Free  States,  herd  owners  in  a 
State  allowed  to  retain  its  Class  Free 
status  under  the  provisions  of  this 
proposed  rule  would  continue  to  be  able 
to  move  their  cattle  or  bison  interstate 
without  incurring  the  approximately 
$3.25  per-head  cost  of  testing. 

Finally,  in  those  cases  in  which  a 
brucellosis-affected  herd  was 
depopulated  in  order  for  a  State  to 
retain  its  Class  Free  status,  the  costs  of 
that  depopulation  could  be  largely  oSsel 
through  the  payment  of  Federal 
indemnity  for  die  destroyed  animals. 
UndOT  the  brucellosis  indemnity 
regulations  in  9  CFR  pp.rt  51,  any  owner 
whose  herd  of  cattle  or  bison  is 
destroyed  because  of  brucellosis  is 
eligible  for  the  payment  of  Federal 
indemnity.  The  rate  of  indemnity  is  set 
as  either:  (1)  The  appraised  value  of 
each  animal,  minus  its  salvage  value,  or 
(2)  a  fixed  rate  of  no  more  than  $250  per 
animal. 

Class  Free  States  would  not  be 
required  to  pursue  the  option  offered  by 
this  proposed  rule  for  retaining  Class 
Free  status  following  the  detection  of  a 
brucellosis-affected  herd.  However,  we 
believe  that  the  economic  benefits  that 
a  State  woidd  realize  by  taking  action  to 
avoid  being  downgraded  to  Class  A 
status  would  far  outweigh  the  costs  of 
the  herd  depopulation,  epidemiological 
investigation,  and  testing  that  would  be 
required  to  retain  Class  Free  status. 


\ 


Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

ExecntiTe  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

ExacutiTe  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  AH  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted:  (2)  no 
retroactive  effect  vrill  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwori^ 
Reduction  Act  of  1995  (44  U.S.C  3501 
et  seq.). 

list  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison.  Cattle,  Hogs. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  we  propose  to  amend  9 
CFR  part  78  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
would  continue  to  read  as  follows: 

Antfaority:  21  U.S.C  lll-114a-l,  114g, 
115, 117, 120, 121. 123-126, 134b,  and  134f: 
7  CFR  2.22.  2.80,  and  371.2(d). 

2.  In  $  78.1,  in  the  definition  of  Class 
Free  State  or  area,  a  new  paragraph 
(b)(4)  would  be  added  to  read  as 
follows: 

f78.1    DeAnWons. 

•        •  '      •        •        • 

Class  free  State  or  area.  *  *  * 

(b)*  •  • 

(4)  Retaining  Class  Free  status,  (i)  If  a 
single  herd  in  a  Class  Free  State  is  found 
to  be  affected  with  brucellosis,  the  State 
may  retain  its  Class  Free  status  if  it 
meets  the  conditions  of  this  paragraph. 
A  State  may  retain  its  status  in  this 
manno'  cmly  once  during  any  2-year 
period.  The  following  conditions  must 
be  satisfied  within  60  days  of  the 
identification  of  the  infected  animal: 


(A)  The  affected  herd  miist  be 
immediately  quarantined,  tested  for 
brucellosis,  and  depopidated;  and 

(B)  An  epidemiological  investigation 
must  be  performed  and  the  investigation 
must  confirm  that  brucellosis  has  not 
spread  from  the  affscted  herd.  All  herds 
on  premises  adjacent  to  the  afiiacted 
herd  (adjacent  herds),  all  herds  from 
which  animals  may  have  been  brought 
into  the  affected  herd  (source  herds), 
and  all  herds  that  may  have  had  contact 
with  or  accepted  animaU  from  the 
affected  herd  (contact  herds)  must  be 
epidemiologically  investigated,  and 
each  of  those  herds  must  be  placed 
under  an  approved  individual  herd 
plan,  ff  the  investigating  epidemiologist 
determines  that  a  herd  blood  test  for  a 
particular  adjacent  herd,  source  herd,  or 
contact  herd  is  not  warranted,  the 
epidemiologist  must  include  that 
determination,  and  the  reasons 
supporting  it,  in  the  individual  herd 
plan. 

(ii)  After  the  close  of  the  60-day 
period  following  the  identification  of 
the  infected  animal,  APHIS  will  conduct 
a  review  to  confirm  that  the 
requirements  of  paragraph  (b)(4Ki)  have 
been  satisfied  and  that  the  State  is  in 
compliance  with  all  other  applicable 
provisions. 


Done  in  Washington.  DC.  this  11th 
day  of  September  1998. 

Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(PR  Doc.  9S-24950  FUed  »-16-«8;  8:45  am] 
■UMQ  CODE  M10-a4-P 


.  DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-71-AD] 

RIN  212&-AA64 

Alnvonhlnass  DIractivas;  Burldiart 
GROB  Luft-und  Raumfahrt  GmbH 
Modal  G 109B  Glidara 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  nUemaking 

(NPRM). 

SIHMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  woidd  apply  to  certain 
Burkhart  (SOB  Lufr-und  Raimifahrt 
(knbH  (Grob)  Model  G 109B  gliders.  The 
proposed  AD  would  require  inspecting 
theelevator  and  trim  tab  for  water  and 


to  assure  that  the  necessary  drain  holes 
are  installed  and  that  the  existing  drain 
holes  are  open.  The  proposed  AD  would 
also  require  drilling  any  necessary  drain 
holes  and  opening  any  existing  drain 
holes  that  are  closed;  and.  if  a 
significant  amount  of  water  (more  than 
Vt  liter)  is  found  in  the  elevator, 
assuring  that  the  glider's  residual 
momentimi  and  center  of  gravity  (C.G.) 
are  within  the  limits  specified  in  the 
flight  manual,  and  adjusting  the  residual 
momentiun  and  C.G.,  as  needed.  The 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Germany.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  water  from 
penetrating  the  elevator  and  trim  tab 
because  of  inadequate  drainage,  which 
could  result  in  a  delaminated  elevator 
and  trim  tab  structure  with  consequent 
elevator  imbalance  and  flutter. 
DATES:  Comments  must  be  received  on 
or  before  October  19, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-71~ 
AD,  Room  1558, 601  E.  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday.  hoUdays  excepted. 

Service  information  that  appUes  to  the 
proposed  AD  may  be  obtained  from 
Biukhart  Grob  Luft-und  Raiunfohrt.  D- 
8939  Mattsies,  Germany.This 
information  also  may  be  examined  at 
the  Rules  Docket  at  die  address  above. 
FOR  FURTHER  INFORMATK3N  CONTACT:  Mr. 
Mike  Kiesov,  Aerospace  Engineer,  FAA. 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  Qty,  Missouri 
64106;  telephone:  (816)  426-6932; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  MFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nde  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  en-  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  nde.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
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environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simunarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  9S-CE-71-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-71-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

The  Luftfahrt-Bimdesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Grob  Model  G  109B  gliders.  The  LBA 
reports  that  the  above-referenced  gliders 
may  not  have  an  adequate  niunber  of 
drain  holes  in  the  elevator  and  trim  tab. 

Inadequate  elevator  and  trim  tab 
drainage,  if  not  corrected  in  a  timely 
manner,  could  result  in  water 
penetrating  the  elevator  and  trim  tab. 
This  could  lead  to  a  delaminated 
elevator  and  trim  tab  structure  with 
consequent  elevator  imbalance  and 
flutter. 

Relevant  Service  Information 

Grob  has  issued  Service  Bulletin  TM 
817-35,  dated  July  20, 1992,  which 
specifies  procedures  for  inspecting  the 
elevator  and  trim  tab  for  water  and  to 
assure  that  the  necessary  drain  holes  are 
installed  and  that  the  existing  drain 
holes  are  open.  The  service  bulletin  also 
specifies  drilling  any  necessary  drain 
holes  and  opening  any  existing  drain 
holes  that  are  closed;  and,  if  a 
significant  amount  of  water  (more  than 
y^  liter)  is  found  in  the  elevator, 
assuring  that  the  glider's  residual 
momentum  and  C.G.,  are  within  the 
limits  specified  in  the  flight  manual, 
and  adjusting  the  residual  momentiun 
and  C.G.,  as  needed. 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  92-350  Grob,  dated  October 
26. 1992,  in  order  to  assure  the 


continued  airworthiness  of  these  gliders 
in  Germany. 

The  FAA's  Determination 

This  gUder  model  is  manufactiued  in 
Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  in  other  Grob  G 109B  gliders  of 
the  same  type  design  registered  in  the 
United  States,  the  FAA  is  proposing  AD 
action.  The  proposed  AD  would  require 
inspecting  the  elevator  and  trim  tab  for 
water  and  to  assure  that  the  necessary 
drain  holes  are  installed  and  that  the 
existing  drain  holes  are  open.  The  AD 
would  also  require  drilling  any 
necessary  drain  holes  and  opening  any 
existing  drain  holes  that  are  closed;  and, 
if  a  significant  amoiuit  of  water  (more 
than  Vz  liter)  is  found  in  the  elevator, 
assuring  that  the  gUder's  residual 
momentum  and  C.G.  are  within  the 
limits  specified  in  the  flight  manual, 
and  adjusting  the  residual  momentiun 
and  C.G,  as  needed.  AccompUshment  of 
the  proposed  actions  would  be  in 
accordance  with  Grob  Service  Bulletin 
TM  817-35,  dated  July  20, 1992. 

Cost  Impact 

The  FAA  estimates  that  20  gliders  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhoiir  per  glider  to 
accompUsh  the  proposed  inspection, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $1,200,  or  $60  per 
glider. 

If  drain  holes  need  to  be  added,  the 
FAA  estimates  that  it  would  take 
approximately  1  woikhoiir  pw  glider  to 
accomplish  the  proposed  modification, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  modification  on  U.S.  operators 


is  estimated  to  be  $60  per  gUder  that 
woiUd  need  drain  holes  installed. 

Compliance  Time  of  the  Proposed  AD 

The  compliance  time  of  the  proposed 
AD  is  presented  in  calendar  time 
instead  of  hours  time-in-service  (TIS). 
The  unsafe  condition  is  not  a  residt  of 
the  niunber  of  times  the  glider  is 
operated.  If  the  elevator  and  trim  tab  of 
the  affected  gliders  have  inadequate 
drainage,  then  water  could  penetrate  the 
elevator  and  trim  tab  on  the  first  flight,     . 
as  well  as  subsequent  flights.  The 
delamination  and  imbalance  that  could 
then  occur  can  happen  in  a  very  short 
period  of  time  or  happen  over  a  long 
period  of  time.  For  these  reasons,  the 
FAA  has  determined  that  a  compUance 
based  on  calendar  time  should  be 
utilized  in  this  AD  in  order  to  assure 
that  the  unsafe  condition  is  addressed 
on  all  ghders  in  a  reasonable  time 
period. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amoidment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuttioritT:  49  U.S.C  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  dirfKrtive 
(AD)  to  read  as  follows: 

Burkhut  Grob  LuA-und  Raum&hrt  GMBH: 

Docket  No.  98-CE-71-AD. 
Applicability:  Model  G 1098  gliders,  all 
serial  numbers  beginning  with  6200, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  glider 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
gliders  that  have  twen  modified,  altered,  or 
repaired  ao  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owmer/operator  must  request  approval  ibr  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated  in  the 
body  of  tliis  AD,  unless  already 
accomplished. 

To  prevent  water  from  penetrating  the 
elevator  and  trim  tab  because  of  inadequate 
drainage,  which  could  result  in  a 
delaminated  elevator  and  trim  tab  structure 
with  consequent  elevator  imbalance  and 
sailplane  flutter,  accomplish  the  following: 

(a)  Within  the  next  6  calendar  months  after 
the  effective  date  of  this  AD,  inspect  the 
elevator  and  trim  tab  for  %vater  and  to  assure 
that  the  necessary  drain  holes  are  installed 
and  that  the  existing  drain  holes  are  open. 
Accomplish  these  actions  in  accordance  with 
the  Actions  section  of  Grob  Service  Bulletin 
TM  817-35,  dated  July  20, 1992.  Prior  to 
further  flight  after  the  inspection,  accomplish 
the  following  as  specified  in  the  service 
bulletin: 

(1)  Drill  any  necessary  drain  holes  and 
open  any  existing  drain  holes  that  are  closed; 
and, 

(2)  If  a  significant  amount  of  water  (more 
than  1/2  liter )  is  found  in  the  elevator,  assiue 
that  the  glider's  residual  momentum  and 
center  of  gravity  (QG.)  are  within  the  limits 
specified  in  the  flight  manual,  and  adjust  the 
residual  momentum  and  CG,  as  needed. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  glider  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
Qty,  Missouri  64106.  The  request  shall  be 


forwarded  through  an  appropriate  FAA 
Maintenance  Inspects,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  Questions  or  technical  infomiation 
related  to  Grob  Service  Bulletin  TM  817-35. 
dated  July  20, 1992,  should  be  directed  to 
Burkhart  Grob  Luft-und  Raimifehrt.  D-8939 
Mattaies,  Germany.  This  service  information 
may  be  examined  at  the  FAA,  Central  Region, 
OfBce  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street.  Kansas  Qty,  Missouri 
64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  AD  92-350  Grob,  dated  October 
26, 1992. 

Issued  in  Kansas  City.  Missouri,  on 
September  9. 1998. 
Midiael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

(FR  Doa  98-24875  Filed  9-lft-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  98-CE-S3-AD] 

MN  2120-AA64 

Airworthiness  Directives;  EXTRA 
Flugzeugbau  GmbH  Models  EA-300, 
EA-300S,  and  EA>300L  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  EXTRA 
Flugzeugbau  GmbH  (EXTRA)  Models 
EA-300,  EA-300S,  and  EA-300L 
airplanes.  The  proposed  AD  wotdd 
require  repetitively  inspecting  the 
rudder  pedal  for  proper  alignment,  the 
safety  control  stop  for  wear  and  proper 
clearance,  the  rudder  cables  for 
elongation,  and  the  rudder  pedal 
footrest  for  sxacks.  The  proposed  AD 
would  also  require  correcting  or 
replacing  any  discrepant  part,  as 
appUcable.  The  proposed  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failtue  of  the  rudder  pedal  footrest 
caused  by  overloading  the  rudder  pedal 
safety  control  stop,  which  could  ronUt 


in  loss  of  directional  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  October  16, 1998. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE-S3- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missoiui  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  bom 
EXTRA  Flugzeugbau  GmbH,  Flugplatz 
Dinslaken,  D-46569  Hiinxe,  Fedovl 
Republic  of  Germany;  telephone:  (01  49 
28  58)  91  37-13;  facsimile:  (01  49  28  58) 
91  37-30.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Karl  Schletzbaiun,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut  Street,  suite  900,  Kansas  Qty, 
Missouri  64106;  telephone:  (816)  426- 
6934;  facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
shoidd  identify  the  RiUes  Docket 
number  and  be  sulmitted  in  tripUcate  to 
the  address  specified  above.  AU 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  dianged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  moII  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
stunmarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  wiU  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUowing 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-53-AD."  The  postcard 
wiU  be  date  stamped  and  returned  to  the 
commenter. 
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ATailabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Dodwt  No.  96-CE-53-AD.  Rocnn  1558. 
601  E.  12th  Street,  Ksnsas  Qty.  Missouri 
64106. 

DiscussioB 

The  Luft&hit-Bundesamt  (LBA), 
ytbidi  is  the  sirworthiness  authority  for 
Gennany.  notified  the  FAA  that  an 
\uisafe  condition  may  exist  on  certain 
EXTRA  Models  EA-300.  EA-300S,  and 
EA-300L  airplanes.  The  LBA  advises 
that  the  rudder  pedal  fbotrest  on  one  of 
the  affected  sirplanes  failed  during 
fhght. 

hivestigstion  shows  that  tibe  rudder 
cable  had  stretched  or  elongated  or  that 
the  rudder  pedal  system  was 
misaligned.  This  allowed  the  rudder 
pedal  to  contact  the  rudder  pedal 
second  (safsty)  control  stop  (safsty 
control  stop).  Continued  contact  with 
the  rudder  pedal  safety  control  stop  can 
eventually  cause  cracks  in  the  rudder 
pedal  footrest  Mrith  consequent  £ul\ue  of 
the  footrest.  The  piupose  of  the  safety 
control  stop  is  to  protect  the  lower  brake 
system  in  case  of  a  rudder  caUe  bilure. 
"Hie  rudder  pedal  safety  control  stop 
should  not  be  reeched  under  normal 
operating  conditions. 

These  conditions,  if  not  corrected, 
could  resxilt  in  failure  of  the  rudder 
pedal  footrest  and  loss  of  rudder  control 
with  consequent  loss  of  directional 
control  of  the  airplane. 

Relevant  Service  Information 

EXTRA  has  issued  Service  Bulletin 

No.  300-3-95,  Issue:  B,  dated  May  12. 

1998.  which  specifies  procedures  for  the 

following: 

— inspecting  the  rudder  pedal 
alignment,  and  if  not  idigned 
properly,  either  re-rigging  the  rudder 
cables  or  replacing  the  mdder  cables 
if  alignment  cannot  be  obtained  (if  the 
cables  are  elongated); 

— inspecting  the  safety  contnri  stop  for 
wear  (rubbing,  scrapes,  etc.);  and  if 
the  safety  control  stop  is  worn, 
replacing  the  safety  control  stop,  and 
either  re-rigging  the  rudder  cables  or 
replacing  the  rudder  cable  (if  the 
cable  is  ^ongated); 

— ^inspecting  the  safety  control  stop  for 
proper  clearance;  and  if  the  clearance 
does  not  meet  the  minimum  specified 
clearance,  re-rigging  the  rudder  cable, 
replacing  the  rudder  cable  (if  the 
cable  is  elongated),  or  replacing  the 
safety  control  stop; 

— inspecting  the  rudder  pedal  footrest 
flange  in  the  area  of  the  safety  wire 


hole  for  cracks,  and  if  cracks  are 
found,  replacing  the  footrest. 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  No.  95-443  EXTRA,  dated 
Novemba  29. 1995.  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Germany. 

The  FAA's  DetanninaHea 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 

provisions  of  section  21.29  of  the 

Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explaaatkm  otih»  Provisioiis  of  the 
Proposed  AD 

Since  an  unSafs  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  EXTRA  Models  EA- 
300.  EA-300S,  and  EA-300L  airplanes 
of  the  same  type  design  registered  in  the 
United  States,  the  FAA  is  proposing  AD 
action.  The  proposed  AD  would  require 
repetitively  inspecting  the  rudder  pedal 
for  proper  aUgnment.  the  safsty  control 
stop  for  wear  and  proper  clearance,  the 
rudder  cable  for  proper  alignment,  and 
the  rudder  pedal  footrest  for  cracks.  The 
proposed  AD  also  would  require 
correcting  or  replacing  any  discrepant 
part,  as  appUcable.  Accomplishment  of 
the  proposed  actions  would  be  required 
in  accordance  with  EXTRA  Service 
Bulletin  No.  300-3-95.  Issue:  B.  dated 
May  12. 1998. 

Cost  Impact 

The  FAA  estimates  that  15  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  4  workhours  per  airplane 
to  accomplish  the  proposed  inspections, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,600,  or  $240  per 
airplane.  These  figures  do  not  take  into 
account  any  corrective  action  that 
would  be  necessary  after  accomplishing 
the  proposed  inspections. 


Rsgalatory  impact 

The  regulations  proposed  herein 
mrould  not  have  substantial  direct  efiiacts 
am  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  woiild  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessmoit 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES. 

List  <tf  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Salrty. 

The  Proposed  Amendment 

Accordingly,  piirsuant  to  the 
authority  delegated  to  me  by  the 
Administratar.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39->AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Extra  Flugzeugbra  GMBR*  Docket  No.  98- 
CE-53-AD. 
Applicability.  The  following  models  and 
serial  numbers,  certificated  in  any  category: 


Model 

Serial  No. 

EA-300 

All   serial   mjmt>ers,   rf  factory 

equipped   or   retrofitted  witfi 

the  electric  actuated  rudder 

pedal   ac^ustment   that   was 

produced  prior  to  November 

1995. 

EA-300S  .. 

001  through  028. 
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Model 

Serial  No. 

EA-300L... 

001  through  015. 

Nele  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
e^ct  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  follows: 

1.  Inspections  specified  in  this  AD  are 
required  within  the  next  50  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  unless  already  accomplished,  and 
thereafter  at  intervals  not  to  exceed  50  hours 
TIS. 

2.  Replacements  or  other  follow-on 
corrective  actions  specified  in  this  AD  are 
required  l»ior  to  further  flight  after  the 
inspection  when  the  discrepancy  was  found. 

To  prevent  failure  of  the  rudder  pedal 
footrest  caused  by  overloading  the  rudder 
pedal  safety  coutrol  stop,  which  could  result 
in  loss  of  directional  control  of  the  airplane, 
accomplish  the  following: 

(a)  Inspect  the  rudder  pedal  alignment  in 
accordance  with  Figure  1  and  Figure  2  and 
the  Instructions  Part  I.l  section  of  EXTRA 
Service  Bulletin  No.  300-3-95,  Issue:  B, 
dated  May  12. 1998.  If  not  aligned,  prior  to 
further  flight,  accomplish  one  of  the 
following,  as  applicable,  in  accordance  with 
the  service  bulletin: 

(1)  Re-rig  the  rudder  cables  to  attain  proper 
alignment;  or 

(2)  Replace  the  rudder  cables  if  alignment 
cannot  be  attained. 

(b)  For  all  airplanes  equipped  at 
manufacture  with  a  safety  control  stop 

(See  Note  2  of  this  AD),  inspect  the  safety 
control  stop  for  wear  (rubbing,  scrapes,  etc.) 
in  accordance  with  the  Instructions  Part  1.2 
section  of  EXTRA  Service  Bulletin  No.  300- 
3-95,  Issue:  B,  dated  May  12. 1998.  If  the 
safety  control  stop  is  worn,  prior  to  further 
flight,  replace  the  safety  control  stop  and 
accomplish  one  of  the  following,  as 
applicable,  in  accordance  with  the  service 
bulletin: 

(1)  Re-rig  the  rudder  cable  if  elongation  of 
the  cable  is  not  evident;  or 

(2)  Replace  the  rudder  cable  if  elongation 
of  the  cable  is  evident. 

Note  2:  The  Model  EA-300/S  airplanes, 
serial  numbers  001  through  Oil,  were  not 
factory  equipped  with  a  safety  control  stop. 

(c)  Inspect  the  footrest  flange  in  the  area  of 
the  safety  wire  hole  for  cracks  in  accordance 
with  the  Instructions  Part  1.3  section  of 
EXTRA  Service  Bulletin  No.  300-3-95,  Issue: 
B,  dated  May  12, 1998.  If  cracks  are  found, 
prior  to  further  flight,  replace  the  rudder 
pedal  in  accordance  with  instructions 


obtained  from  the  Small  Airplane  Directorate 
at  the  address  specified  in  paragraph  (g)  of 
this  AD. 

(d)  For  ail  airplanes  equipped  at 
manufacture  with  a  safety  control  stop  (See 
Note  2  of  this  AD),  inspect  the  safety  control 
stop  clearance  in  accordance  with  the 
Instructions  Part  1.4  and  Instructions  Part  II 
section  of  EXTRA  Service  Bulletin  No.  300- 
3-95,  Issue:  B,  dated  May  12, 1998.  If  the 
clearance  does  not  meet  the  minimum 
specified  clearance,  prior  to  further  flight, 
accomplish  one  of  the  following,  as 
applicable,  in  accordance  with  the  service 
bulletin: 

(1)  Adjust  the  foot  rest  to  meet  the  required 
clearance  if  elongation  of  the  cable  is  not 
evident;  or 

(2)  Replace  the  rudder  cable  if  elongation 
of  the  cable  is  evident. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Smalt  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(g)  Questions  or  technical  information 
related  to  EXTRA  Service  Bulletin  No.  300- 
3-95.  Issue:  B,  dated  May  12, 1998,  should 
be  directed  to  EXTRA  Flugzeugbau  GmbH. 
Flugplatz  Dinslaken,  D-46569  Hunxe, 
Federal  Republic  of  Gennany;  telephone:  (0 
28  58)  91  37-00;  facsimile:  (0  28  58)  91  37- 
30.  This  service  information  may  be 
examined  at  the  FAA.  Central  Region,  Office 
of  the  Regional  Coimsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  German  AD  No.  95-443  EXTRA,  dated 
Novemt)er  29, 1995. 

Issued  in  Kansas  City,  Missouri,  on 
September  9, 1998. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  98-24874  Filed  9-16-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98  NM  234  AP) 

RIN  2120-AA64 

Airworthiness  Diredhres;  Airbus  Model 
A300  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  doamient  proposes  the 
adoption  of  a  new  airworthiness 
dinM::tive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300  series 
airplanes.  This  proposal  would  require 
modification  of  the  emergency 
evacuation  slide/rait  system.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  dvil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  container 
release  cable  of  the  emergency 
evacuation  slide/raft  system  from 
jamming,  which  could  result  in  the 
inability  to  open  the  emergency  exit 
doors  or  to  correctiy  deploy  the 
emergency  evacuation  slide/rafts,  and 
consequent  delay  or  impedance 
passengers  exiting  the  airplane  during 
an  emergency. 

DATES:  Comments  must  be  received  by 
October  19, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
234-AD,  1601  Lind  Avenue.  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Ronton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 
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Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specifled  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-234-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-234-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  rAviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300  series  airplanes.  The  DGAC 
advises  that  during  an  evacuation  test  of 
certain  airplanes  equipped  with  Air 
Cruisers  emergency  evacuation  slide/ 
rafts,  the  evacuation  slide/rafts  failed  to 
deployjcorrectly.  These  failures  were 
attributed  to  detachment  of  the  slide/raft 
of  the  container  release  cable  from  the 
girt  of  the  slide/raft  due  to  excessive 
forces  applied  to  the  cable  when  it 
became  jammed  in  a  gap  between 
adjoining  components  of  the  slide/raft 
system.  Investigation  revealed  that  the 
existing  slide/raft  system  design  may 
allow  a  gap  to  develop  between  the 
packboard  and  pinblock  assembly  in 
which  the  container  release  cable  can 


become  jammed.  Such  jamming  of  the 
container  release  cable  can  result  in  the 
inability  to  open  the  emergency  exit 
doors  or  to  correctly  deploy  the 
emergency  evacuation  slide/rafts.  These 
conditions,  if  not  corrected,  could 
impede  or  delay  passengers  from  exiting 
the  airplane  during  an  emergency. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A30O-25-O465,  dated  October  31. 1997, 
which  describes  procedures  for 
modification  of  the  emergency 
evacuation  slide/raft  system.  The 
modification  includes  the  installation  of 
reinforcement  discs  at  both  ends  of  the 
container  release  cable  assembly,  and 
the  installation  of  retaining  screws  to 
secure  the  packboard  skin  to  the  pin 
block  assembly.  (Air  Cruisers,  the 
manufacturer  of  the  emergency 
evacuation  slide/raft  system,  has  issued 
Service  Bulletin  S.B.  25-88,  Revision  3. 
dated  May  4, 1983,  as  an  additional 
source  of  service  information  for 
accomplishment  of  the  modification.) 
Accomplishment  of  the  actions 
specified  in  the  Airbus  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

The  DGAC  classified  the  Airbus 
service  bulletin  as  mandatory  and 
issued  French  airworthiness  directive 
98-121-243(B),  dated  March  11, 1998. 
in  order  to  assure  the  continued . 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactiu«d 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 

provisions  of  section  21.29  of  the 

Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  apphcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
ih  the  Airbus  service  bulletin  described 
previously. 


Cost  Impact 

The  FAA  estimates  that  24  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $1,200 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $37,440.  or 
$1,560  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
1.2612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Andiority:  49  U.S.C.  106(g),  40113. 44701. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Atabns  Industrie:  Docket  98-NM-234-AD. 

Applicability:  Model  A300  series  airplanes 
equipped  with  Air  Cruisers  emergency 
evacuation  slide/rafts  having  part  numbers 
(P/N)  D30457-Serie8,  serial  numbers  (S/N) 
1001  through  2268  inclusive,  or  P/N  D30477- 
Series.  S/N  4001  through  4211  inclusive,  on 
which  the  actions  described  in  Air  Cruisers 
Service  Bulletin  S.B.  25-88,  Revision  3, 
dated  May  4, 1983,  have  been  not 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  are§  subject  to  the  requirements  of  this 
AD.  For 'airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  container  release  cable  of 
the  emergency  evacuation  slide/raft  system 
from  januning,  which  couild  result  in  the 
inability  to  open  the  emergency  exit  doors  or 
to  correctly  deploy  the  emergency  evacuation 
slide/rafts,  and  consequent  delay  or 
impedance  passengers  exiting  the  airplane 
during  an  emergency,  accompUsh  the 
following: 

(a)  Within  36  months  after  the  effective 
date  of  this  AD,  modify  the  emergency 
evacuation  slide/raft  system,  in  accordance 
with  Airbus  Service  Bulletin  A300-35-0465, 
dated  October  31, 1997. 

Note  2:  The  Aiibus  service  bulletin 
references  Air  Cruisers  Service  Bulletin  S.B. 
25-68,  Revision  3,  dated  May  4, 1983,  as  an 
additional  source  of  service  information  for 
modifying  the  emergency  evacuation  slide/ 
raft  system. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  evacuation  slide/raft 
system  having  Air  Cruisers  P/N  D30457- 
Series,  S/N  1001  through  2268  inclusive,  or 
P/N  D30477-Series,  S/N  4001  through  4211 
inclusive,  on  any  airplane,  unless  the  slide/ 
raft  system  has  been  modified  in  accordance 
with  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 


Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-121- 
243(B),  dated  March  11. 1998. 

Issued  in  Renton,  Washington,  on 
September  10, 1998. 

Dorenda  D.  Bakv, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  98-24873  Filed  9-16-98;  8:45  am] 
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DEPARTMEffT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  96-NM-227-Aiq 

RIN  2120-AA64 

Airwortfilnass  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes.  This  proposal  would 
require  inspections  to  detect  attachment 
failures  of  the  12  attachments  located  on 
the  No.  4  banjo  fitting/pylon  carry- 
through  cap,  and  to  detect  cracking  of 
the  forward  and  aft  flanges  and  bolt 
holes  of  the  No.  4  banjo  fitting;  repair, 
if  necessary;  and  replacement  of  the  12 
attachments  with  new  or  serviceable 
parts.  Such  replacement  would 
terminate  the  repetitive  inspections. 
This  proposal  is  prompted  by  a  report 
indicating  that  attachment  bolts  on  the 
forward  and  aft  flanges  of  the  No.  4 
banjo  fitting  and  the  pylon  carry- 
through  cap  failed  due  to  fatigue 
cracking,  llie  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  cracking,  which  could  result  in 


reduced  controllability  of  the  airplane 
during  flight  and  groimd  operations. 

DATES:  Comments  must  be  received  by 
November  2. 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  96-^4M- 
227-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
The  Boeing  Company.  Douglas  Products 
Division.  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846, 
Attention:  Technical  PubUcations 
Business  Administration,  Department 
C1-L51  (2-60).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  FAA,  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Cecil,  Aerospace  Engineer.  Airframe 
Branch.  ANM-120L,  FAA.  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office.  3960 
Paramount  Boulevard.  Lakewood, 
California  90712;  telephone  (562)  627- 
5229;  fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commiuiications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained— 
in  this  notice  may  he  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-227-AD."  The 
postcard  %vill  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
96-NM-227-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  attachment  bolts  on  the 
forward  and  aft  flanges  of  the  No.  4 
banjo  fitting  and  the  pylon  carry- 
through  cap  had  failed  on  McDonnell 
Douglas  Model  MD-11  series  airplanes. 
Investigation  revealed  that  the  steel 
attachment  bolts  had  failed  due  to 
fatigue  cracking.  In  addition,  another 
report  indicated  that  a  20-iam  long 
crack  in  the  forward  flange  of  the  No.  4 
banjo  fitting  of  the  lower  vertical 
stabilizer  also  had  been  detected.  That 
airplane  had  acciunulated  4,949  flight 
cycles  and  had  logged  24,282  flight 
hours. 

Fatigue  cracking  of  the  attachment 
bolts  of  the  No.  4  banjo  fittings,  if  not 
detected  and  corrected  in  a  timely 
maimer,  could  cause  cracking  of  the 
flanges;  sxich  cracking,  if  not  prevented, 
could  resiilt  in  reduced  controllability 
of  the  airplane  during  flight  and  ground 
operations. 

Explanation  of  Relevant  Service 
Infonnation 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-11  Service 
Bulletin  55-13,  dated  December  22. 
1992,  and  Revision  1,  dated  December 
17, 1993;  and  McDonnell  Douglas 
Service  Bulletin  MD-1 1-55-013, 
Revision  02,  dated  October  28. 1996. 
and  Revision  03,  dated  May  15, 1998; 
which  are  described  as  follows: 

•  The  original  issue  of  the  service 
bulletin  describes  procedures  for 
replacement  of  the  12  attachment  bolts 
located  on  the  No.  4  banjo  fitting/pylon 
carry-through  cap  with  improved 
attachment  bolts.  These  improved  bolts 
are  made  from  a  higher  strength  and 
more  corrosion  resistant  material. 
Replacement  of  the  existing  bolts  with 
the  improved  bolts  will  minimize  the 
possibility  of  attachment  failures. 

•  Revision  1  of  the  service  bulletin 
adds  an  eddy  current  inspection  to 
detect  cracking  of  both  the  forward  and 


aft  flanges  and  of  the  bolt  holes  of  the 
No.  4  banjo  fitting,  and  replacement  of 
the  attachment  bolts  with  a  new  or 
serviceable  attachment  bolts,  if 
necessary.  Revision  1  also  adds 
airplanes  to  the  effectivity  of  the 
original  issue  of  the  service  bulletin. 

•  Revision  02  of  the  service  bulletin 
adds  procedures  for  repetitive  visiud 
inspections  to  detect  any  discrepancies 
of  the  12  attachments  bolts  located  on 
the  No.  4  banjo  fitting/pylon  carry- 
through  cap,  and  repair,  if  necessary. 

•  Revision  03  of  the  service  bulletin 
specifies  revised  part  niunbers  of  second 
oversize  Hi-Lok  attadunents.  Revision 
03  also  specifies  certain  conditions  for 
which  additional  work  may  or  may  not 
be  necessary. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that  the  service 
bulletin  specifies  that  the  manufacturer 
may  be  contacted  if  holes  require 
enlargement  beyond  certain 
specifications,  or  for  an  evaluation  for 
deferment  of  certain  repairs.  However, 
this  proposal  would  reqiiire  disposition 
of  those  conditions  to  be  accomplished 
in  accordance  with  a  method  approved 
by  the  FAA. 

Cost  Impact 

There  are  approximately  82  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  31 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  FAA  estimates  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  external 
visual  inspection,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,860,  or  $60  per 
airplane,  per  inspection  cycle. 

The  FAA  estimates  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
eddy  current  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 


of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,720,  or  $120  per 
airplane. 

The  FAA  estimates  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $250 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $18,910,  or 
$610  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regnlatory  Impact 

The  regulations  proposed  herein 
wotild  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national,  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  vtrith  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  siifficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DCfT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follovirs: 

PART  39-^IRWORTHINESS 
DIRECtlVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority.  49  U.S.C.  106(g),  40113,  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglu:  Docket  96-NM-227- 
AD. 

Applicability:  Model  MD-11  series 
airplanes;  as  listed  in  McDonnell  Douglas 
Service  Bulletin  MDll-55-013,  Revision  03, 
dated  May  15, 1998;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
tills  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  attachment  bolts 
on  the  forward  and  aft  fianges  of  the  No.  4 
banjo  fitting  and  the  pylon  cany-through  cap 
due  to  &tigue  cracking,  and  consequent 
reduced  controllability  of  the  airplane  during 
flight  and  ground  operation,  accomplish  the 
fbUowing: 

(a)  Within  1,500  landings  after  the  effective 
date  of  this  AD,  perform  an  external  visual 
inspection  for  attaclmient  failures  of  the  12 
attachments  located  on  the  No.  4  banjo 
fitting/pylon  carry-through  cap,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MDll-55-013,  Revision  02,  dated 
October  28. 1996;  or  Revision  03,  dated  May 
IS,  1998. 

(1)  If  no  failed  attachment  is  found,  repeat 
the  external  visual  inspection  thereafter  at 
intervals  not  to  exceed  1,500  landings  imtil 
the  terminating  action  specified  in  paragraph 
(b)  of  this  AD  is  accomplished. 

(2]  If  any  foiled  attachment  is  found,  prior 
to  further  flight,  accomplish  the  actions 
specified  in  paragraph  (b)  of  this  AD. 

(b)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  Within  5  years  after  the  effective 
date  of  this  AD,  perfonn  an  eddy  inspection 
to  detect  cracking  of  the  forward  and  aft 
flanges  and  bolt  holes  of  the  No.  4  banjo 
fitting,  in  accordance  with  McDonnell 
Douglas  MD-11  Service  Bulletin  55-13, 
Revision  1,  dated  December  17, 1993;  or 
McDonnell  Douglas  Service  Bulletin  MDll- 
55-013,  Revision  02,  dated  October  28, 1996; 
or  McDonnell  Douglas  Service  Bulletin 
MDll-55-013.  Revision  03,  dated  May  15, 
1998. 

(1)  If  no  cracking  is  found,  within  5  years 
after  the  effective  date  of  this  AD,  replace  the 
12  attachments  located  on  the  No.  4  banjo 
fitting/pylon  cany-through  cap  with  new  or 
serviceable  attachments  in  accordance  with 
Revision  03  of  the  service  bulletin.  Such 


replacement  constitutes  terminating  action 
for  the  repetitive  inspections  reqtiired  by 
paragraph  (a)  of  this  AD. 

(2)  If  any  cracking  is  found,  prior  to  further 
flight,  repair  the  fitting,  and  replace  the  12 
attachments  located  on  the  No.  4  banjo 
fitting/pylon  carry-through  cap  with  new  or 
serviceable  attachments  in  accordance  with 
Revision  03  of  the  service  bulletin.  Such 
replacement  constitutes  terminating  for  the 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD. 

(c)  For  airplanes  on  which  McDonnell 
Douglas  MD-11  Service  Bulletin  55-13, 
dated  December  22, 1992,  has  been 
accomplished,  and  on  which  no  failed 
attachment  was  found  during  the  inspection 
required  by  paragraph  (a)  of  this  AD:  The 
eddy  current  bolt  hole  inspection  specified  in 
paragraph  (b)  of  this  AD  is  not  required 
provided  that  all  12  attachments  have  been 
replaced  in  accordance  with  the  original 
issue  of  the  service  bulletin.  * 

(d)  If  the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  enlargement  of  holes  beyond 
the  specifications  of  the  service  bulletin,  or 
for  an  evaluation  for  deferment  of  repairs: 
Those  conditions  shall  be  addressed  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  Aircrait  Certification 
Office  (ACX)),  FAA,  Transport  Airplane 
Directorate. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACD.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  2:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordiance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton, -Washington,  on 
September  10, 1998. 
Dorenda  D.  Baker. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  98-24869  Filed  9-16-98;  8:45  am] 
MLUNO  COM  4et»-1S-U 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  34  and  35 

Concept  Release  Concamtng  Ovar-tha- 
Counter  Dartvativas 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Extension  of  comment  period  on 

Concept  Release. 


SUPPLEMENTARY  INFORMATION:  The 
Commodity  Futiues  Trading 
Commission  (Commission)  issued  a 
Concept  Release  concerning  over-the- 
cotmter  derivatives  on  May  12, 1998  (63 
FR  26114).  Comments  on  the  Concept 
Release  were  originally  due  on  July  13, 
1998,  but  the  Commission  extended  the 
deadline  imtil  September  11, 1998  in 
response  to  a  request  for  an  extension 
from  the  Chicago  Mercantile  Exchange, 
the  Futures  Industry  Association,  and 
the  Managed  Futures  Association.  See 
63  FR  34335  (June  24,  1998).  In 
response  to  a  new  request  by  the 
Futures  Industry  Association,  the 
Commission  has  determined  to  extend 
the  comment  period  for  an  additional  30 
days.  The  extended  deadline  for 
conunents  on  the  Concept  Release  is 
October  13. 1998. 

Any  person  interested  in  submitting 
comments  on  the  Concept  Release 
should  submit  them  by  Uie  specified 
date  to  Jean  A.  Webb.  Secretary. 
Commodity  Futures  Trading 

Commission,  Three  Lafayette  Centre.  

1155  21st  Street,  NW.,  Washington  DC 
20581.  In  addition,  comments  may  be 
sent  by  facsimile  transmission  to 
facsimile  number  (202)  418-5521,  or  by 
electronic  mail  to  secretary®cftc.gov. 
DATES:  Comments  must  be  received  on 
or  before  October  13, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Lawton,  Associate  Director, 
Division  of  Trading  and  Markets. 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington  DC 
20581.  Telephone  (202)  418-5430. 

Issued  in  Washington,  DC,  on  September 
11, 1998  by  the  Coimnodity  Futures  Trading 
Commission. 
Jean  Webb, 
Secretaryxifthe  Commission. 

Remarks  of  Commissioner  Barbara  Pedersen 
Holum 

Concurring  in  Part  and  Dissenting  in  Part 

Federal  Register  Release  Extending  the 
Comment  Period  on  the  Concept  Release 
Concerning  Over-the-Counter  Derivatives 

i  concur  in  the  Commission  decision  to 
extend  the  conunent  period  on  the  OTC 
Derivatives  Concept  Release,  but  dissent  from 
the  short  30-day  extension  in  &vor  of  a  384- 
day  extension  to  September  30, 1999. 

The  Futures  Industry  Association  (FIA) 
requested  a  30-day  extension  of  the  comment 
period.  However,  John  Damgard,  President  of 
FIA,  was  very  supportive  of  the  proposed 
384-day  extension  for  the  conmient  period. 

Extension  of  the  subject  comment  period 
for  384  days  could  effectively  preserve  the 
status  quo  and,  therefore,  provide  the 
standstill  sought  by  the  Congress  and  the 
industry  until  the  comment  period  closes. 
The  proposed  comment  period  and  384  days 
would  terminate  on  September  30, 1999,  in 
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conformity  with  standstill  legislation 
proposed  by  House  Agriculture  Committee 
Chairman  Smith.  This  seriatim  action  will 
most  likely  be  the  fmal  opportimity  for  the 
Commission  to  achieve  a  regulatory 
moratorium,  in  light  of  the  Chairperson's 
refusal  to  provide  the  Commission  with  an 
opportunity  to  vote  on  this  important  public 
policy  issue. 

Extension  of  the  comment  period  for  a 
longer  period  is  necessary  to  avoid  the  need 
for  emergency  legislation  and  to  reassure  the 
markets  that  the  legal  status  of  swap  and 
hybrid  transactions  will  not  change  without 
Congressional  action. 

Dated:  September  11, 1998. 
Bubara  Pedereen  Holum, 
Commissioner. 

(FR  Doc.  98-24890  Filed  9-1&-98;  8:45  amj 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

22  CFR  Part  201 

[USAID  Regulation  1] 

RIN  0412-AA-34 

Rules  and  Procedures  Applicable  to 
Commodity  Transactions  Financed  by 
USAID:  Inspection  and  Price 
Provisions 

AGENCY:  U.S.  Agency  for  International 

Development,  IDCA. 

ACTION:  Proposed  rule  withdrawn. 

SUMMARY:  The  U.S.  Agency  for 
International  Development  (USAID) 
published  a  proposed  rule  in  the 
Federal  Register  on  August  8, 1997  (62 
FR  42712).  The  proposed  rule  explained 
that  USAID  planned  to  change  the 
procedure  used  to  assure  that  prices 
paid  to  suppliers  for  transactions 
financed  under  Commodity  Import 
Programs  (CIPs)  are  fair  and  reasonable 
by  implementing  a  pre-shipment  review 
process  managed  from  USAID/ 
Washington.  USAID-has  instead  decided 
that  its  Mission  in  Egypt  will  manage  all 
aspects  of  the  GIF  since  the  only 
remaining  program  is  in  Egypt.  The 
Mission  in  Egypt  does  not  plan  to 
implement  a  pre-shipment  review 
program;  therefore,  the  proposed  rule  is 
being  withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  J.  O'Hara,  (202)  712-0610. 

Dated:  September  4, 1998. 
Marcus  L.  Stevenson, 
Procurement  Executive. 
(FR  Doc.  9»-24879  Filed  9-16-98;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-164,  RM-OSST] 

Radio  Broadcasting  Services;  Linn, 
MO 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  R.  Lee 
and  Sarah  H.  Wheeler,  proposing  the 
allotment  of  Channel  276A  to  Linn, 
Missouri,  as  that  community's  first  local 
broadcast  service.  The  channel  can  be 
allotted  to  Linn  without  a  site  restriction 
al  coordinates  38-29-06  and  91-51-06. 
DATES:  Comments  must  be  filed  on  or 
before  November  2, 1998,  and  reply 
comments  on  or  before  November  17, 
1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  M. 
Pelkey,  Haley  Bader  &  Potts,  P.L.C., 
4350  North  Fairfax  Drive,  Suite  900, 
Arlington,  VA  22203-1633. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-164,  adopted  September  2, 1998,  and 
released  September  11, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  inrormation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Ck}mmumcations  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  98-24984  Filed  9-16-98;  8:45  amJ 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-162,  RM-0263] 

Radio  Broadcasting  Services;  Sugar 
Hill  and  Toccoa,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Southern  Broadcasting  of  Pensacola, 
Inc.,  seeking  the  substitution  of  Channel 
291C1  for  Channel  291C  at  Toccoa,  GA, 
the  reallotment  of  Channel  291C1  from 
Toccoa  to  Sugar  Hill,  GA,  and  the 
modification  of  Station  WSTE-FM's 
license  accordingly.  The  Commission 
requests  comments  on  whether  pre-1964 
stations  grandfathered  short-spaced 
Stations  and  pre-1989  grandfathered 
short-spaced  Class  A  stations  should  be 
allowed  to  change  their  community  of 
license  where  there  is  no  change  in  their 
presently  licensed  technical  facilities. 
Channel  291C1  can  be  allotted  to  Sugar 
Hill  with  a  site  restriction  of  45.7 
kilometers  (28.4  miles)  northeast,  at 
coordinates  34-22-41  NL;  83-39-30 
WL.  This  site,  which  is  the  transmitter 
site  specified  in  Station  WSTE-FM's 
outstanding  construction  permit  (BPH- 
970325IC),  will  maintain  the  present 
grandfathered  short-spacing  to  Station 
WYAY,  Channel  294C,  Gainesville,  GA. 

DATES:  Comments  must  be  filed  on  or 
before  November  2, 1998,  and  reply 
comments  on  or  before  November  17, 
1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Gary  S.  Smithwick, 
Smithwick  &  Belendiuk,  P.C.  1990  M 
Street,  N.W.,  Suite  510,  Washington, 
D.C.  20036  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 


Federal  Register /VoL  63,  No.  180/Thiirsday.  September  17.  1998  /  Proposed  Rules  49683 


Proposed  Rule  Making,  MM  Docket  No. 
98-162,  adopted  September  2. 1998,  and 
released  September  11, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  98-24982  Filed  &-16-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-158,  RM-e342] 

Radio  Broadcasting  Services;  Grants 
and  Peralta,  NM 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Educational  Media  Foundation 
("petitioner"),  permittee  of 
noncommercial  educational  Station 
KQLV,  Channel  288C,  Grants,  NM, 
requesting  the  substitution  of  Channel 
288C1  for  Channel  288C  at  Grants,  the 
reallotment  of  Channel  288C1  to  Peralta, 
NM,  as  the  community's  first  local  aural 
service,  the  modification  of  Station 
KQLV's  permit  to  specify  Peralta  as  its 
commimity  of  license  and  the  allotment 
of  Channel  244C3  to  Grants  as  its  fourth 
local  FM  service.  Channel  288C1  can  be 


allotted  to  Peralta  in  compUance  with 
the  Commission's  minimiim  distance 
separation  requirements  with  a  site 
restriction  of  12.3  kilometers  (7.6  miles) 
west,  at  coordinates  34-47-55  NL;  106- 
48-59,  to  acconunodate  petitioner's 
desired  transmitter  site.  Channel  244C3 
can  be  allotted  to  (kants  without  the 
imposition  of  a  site  restriction,  at 
coordinates  35-09-06;  107-51-36. 

DATES:  Comments  must  be  filed  on  or 
before  November  2, 1998,  and  reply 
comments  on  or  before  November  17, 
1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Robert  C.  Fisher,  Veronica  D. 
McLaughlin,  Fisher  Wayland  Cooper 
Leader  &  Zaragoza  L.L.P..  2001 
Pennsylvania  Avenue,  NW,  Suite  400, 
Washington,  DC  20006-1851  (Counsel 
to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leshe  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
98-158,  adopted  September  2, 1998,  and 
released  September  11, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW. 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  ot  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 


Federal  CcNimiunications  Commission. 

John  A.  Kaivnsoa, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc  9&-24981  Filed  9-16-S8;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dodwt  No.  98-165,  RM-9322] 

Radio  Broadcasting  Services;  Refugio, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  doaunent  requests 
comments  on  a  petition  filed  by  WAB 
Broadcasting,  proposing  the  allotment  of 
Channel  263A  to  Refugio,  Texas.  The 
channel  can  be  allotted  to  Refugio  with 
a  site  restriction  5  kilometers  (3.1  miles) 
north  of  the  community.  The 
coordinates  for  Chaimel  263A  are  28- 
21-00  and  97-16-30.  Conciunrence  of 
the  Mexican  government  will  be 
requested  for  this  allotment. 
DATES:  Comments  must  be  filed  on  or 
before  November  2, 1998,  and  reply 
comments  on  or  before  November  17, 
1998. 

ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner's  counsel,  as  follovtrs: 
Lawrence  Roberts,  Davis  Wright 
Tremaine  LLP,  1155  Connecticut 
Avenue,  N.W.  Suite  700,  Washington, 
D.C  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-165,  adopted  September  2, 1998,  and 
released  September  11, 1998.  The  fiill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Lie.  1231  20th  Street.  NW., 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 
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Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting. 
Federal  Ckjminunications  Qunmission. 
John  A.  Karousoa, 

Chief,  Allocations  Branch,  Policy  and  Bules 
Division,  Mass  Media  Bureau.- 
[PR  Doc.  9fr-2497g  Filed  9-16-98;  8:45  am] 

BILUNO  COOE  e712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dockst  No.  96-204;  RM-8876.  RM- 
9015] 

Radio  Broadcasting  Services;  Martin, 
TIptonville,  and  Trenton,  TN 

agency:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule;  denial  of 

petition. 

SUMHIARY:  The  Commission  denies  the 
petition  for  rule  making  filed  by 
Thunderbolt  Broadcasting  Company 
proposing  the  substitution  of  Chaimel 
267C3  for  Channel  269A  at  Martin. 
Tennessee.  To  accommodate  the 
upgrade,  petitioner  also  proposed  the 
deletion  of  vacant  Channel  267C3  at 
Tiptonville,  Tennessee  (RM-8876).  See 
61  FR  53698,  October  15. 1996. 
Additionally,  we  deny  petitioner's 
alternative  proposal  seeking  the 
substitution  of  Channel  267C3  for 
Channel  269A  at  Martin,  Tennessee;  the 
substitution  of  Channel  247A  for 
Channel  267C3  at  Tiptonville;  and  the 
substitution  of  Channel  249C3  for 
Channel  248C3  at  Trenton,  Tennessee 
(RM-9015).  At  the  request  of  JoeMyers 


Productions,  Inc.,  we  dismiss  its 
proposal  to  allot  Channel  267A  at 
Princeton,  Kentucky.  With  this  action, 
this  proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-204, 
adopted  September  2, 1998,  and 
released  September  11, 1998.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diuing  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW., 
Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc  98-24983  Filed  9-16-98;  8:45  am] 
BILLINQ  COOE  Sni-OI-^    ^ 
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This  secfion  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  nies  that  are  appicable  to  the 
puUc  Notices  of  hearings  and  investigations, 
committee  makings,  agency  decisions  and 
rulings,  delegations  of  authority,  fKng  of 
petitions  and  appicaiions  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
sectioa 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  9fr4>43Nl 

Meeting  on  Risit  Analysis  for  Bovine 
Spongiform  Encephalopathy  (BSE)  in 
the  United  States 

AGENCY:  Food  Safety  and  Inspection 
Service;  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice;  request  for  comments. 

SUMINARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  and  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  are  annoimdng  that 
they  will  hold  a  public  meeting  to  assess 
Department  of  Agriculture  (USDA) 
measures  to  prevent  Bovine  Spongiform 
Encephalopathy  (BSE)  from  entering  the 
United  States  and  endangering  the  U.S. 
food  supply.  On  April  24, 1998.  USDA 
entered  into  a  cooperative  agreement 
with  Harvard  University's  Sichool  of 
PubUc  Health  to  conduct  a  risk  analysis 
to  assess  the  potential  pathways  for 
entry  into  U.S.  cattle  and  the  U.S.  food 
supply,  to  evaluate  existing  regulations 
and  policies,  and  to  identify  any 
additional  measures  that  could  be  taken 
to  protect  himian  and  animal  health. 
This  meeting  will  provide  an 
opportimity  for  public  input  and  a 
chance  to  comment  on  the  scope  of  the 
BSE  risk  analysis  project. 
DATES:  The  meeting  will  be  held  from 
9:30  a.m.  to  12:30  p.m.  on  September 
28, 1998. 

ADDRESSES:  The  September  28  meeting 
will  be  held  at  the  National  Rtiral 
Electric  Cooperative  Association,  4301 
Wilson  Boulevard,  Arlington,  VA 
22203-1850;  telephone  (703)  907-5500. 
To  register  for  the  meeting,  contact  Ms. 
Jennifer  Callahan  by  telephone  at  (202) 
501-7251  or  by  FAX  at  (202)  501-7642. 
If  a  sign  language  interpreter  or  other 
special  accommodation  is  needed, 
contact  Ms.  Callahan  at  the  above 


niunbers  by  September  21, 1998. 
Persons  wishing  to  present  tedmical 
data  at  the  public  meeting  are  asked  to 
bring  100  copies  of  their  data  for 
distribution  to  participants  in  the 
meeting  and  to  submit  one  original  and 
two  copies  of  the  data  to  the  FSIS 
Docket  Cleric,  Room  102,  Cottcm  Annex 
Building,  300  12th  Street.  SW. 
Washington,  DC  20250-3700.  All  other 
written  comments  should  be  submitted 
to  the  FSIS  Docket  Cleric  at  the  above 
address. 

FOR  AOOmONAL  INFORMATION  CONTACT: 
Dr.  Ruth  Etzel.  Director,  Epidemiology 
and  Risk  Assessment  Division,  Office  of 
Public  Health  and  Science,  at  (202)  501- 
7472  or  by  FAX  at  (202)  501-6982. 

SUPPLEMENTARY  INFORMATION:  BSE  is  a 
progressive  neiut>logical  disorder  of 
cattle  that  results  from  infection  by  an 
unknown  transmissible  agent.  Although 
the  nattire  of  the  transmissible  agent  is 
unknown,  a  theory  which  has  gained 
increasing  acceptance  is  that  the  agent 
is  a  inodified  form  of  a  normal  cell 
surface  component  known  as  the  prion 
protein,  a  pathogenic  form  of  the  protein 
that  is  less  soluble  and  more  resistant  to 
enzyme  degradation  than  the  normal 
form.  Two  other  theories  are  the  virus 
and  virino  theories. 

From  1986  to  1998,  an  estimated 
171,000  head  of  cattle  were  diagnosed 
with  BSE  in  Great  Britain.  The  epidemic 
may  have  resulted  from  the  feeding  of 
scrapie-containing  sheep  meat-and-bone 
meal  to  cattle,  but  most  likely  was 
amplified  by  feeding  rendered  bovine 
meat-and-bone  meal  back  to  cattle. 
Several  other  Eiutipean  countries  have 
reported  indigenous  cases  of  BSE. 

No  cases  of  BSE  have  been  diagnosed 
in  the  United  States.  The  USDA  BSE 
Working  Group  has  taken  aggressive 
meastires  to  prevent  BSE  bova  entering 
the  U.S.  over  the  last  10  years.  These 
meastues  include  the  1989  ban  of  cattle 
and  cattle  products  bom  coimtries 
where  BSE  has  been  reported  and  active 
inspection,  testing,  and  education 
programs  targeted  toward  preventing  the 
entry  of  suspect  animals  and  animal 
products  into  this  country.  USDA 
cooperates  with  other  government 
agencies  in  carrying  out  this  mission, 
llie  information  developed  through  the 
risk  analysis  will  be  used  to  refine 
USDA's  regulatory  activities. 


Done  in  Washington,  DC,  on  September  11, 
1998. 

-nM«sj.Binjr. 

Administrator. 

(FR  Doc.  98-24888  Filed  9-15-98;  8:45  am] 
I  coot  asi-«t-H 


CENSUS  MONITORINQ  BOARD 
Meeting 

agency:  U.S.  C«[isus  Monitoring  Board. 
ACTION:  Notice  of  Cancellation  of  Public 
Hearing. 

StJMMARY:  This  notice  hereby  cancels  the 
Sept.  18  public  hearing  of  the  U.S. 
Census  Monitoring  Board.  The  original 
hearing  notice  was  published  on  Sept. 
10, 1998  in  the  Federal  Register  (FR 
Doc.  98-24258)  Vol.  63,  No.  175  (63  FR 
48467).  The  hearing  will  be  rescheduled 
in  the  near  future. 

FOR  MORE  MF0RMAT10N  CONTACT:  Carrie 
Hjrun,  Communications  Director, 
Presidential  Members,  U.S.  Census 
Monitoring  Board,  Phone  301/457-9903 
or  Michael  Miguel,  Press  Secretary. 
Congressional  Members,  U.S.  Census 
Monitoring  Board,  Phone  301/457-5080. 
MarkR.)ohaMa. 

Executive  Director,  Presidential  Members. 
[FR  Doc.  98-24988  Filed  9-14-98;  4:47  pm] 
nUJNQCOOE  117»-00-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
Of  the  Oidahoma  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Oklahoma  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  4:00  p.m.  on  September 
29, 1998.  at  the  Clarion/Comfort  Iim 
Conference  Center,  4345  North  Lincoln 
Boulevard,  Oklahoma  City,  Oklahoma 
74105.  The  purpose  of  the  meeting  is  to 
collect  pertinent  information  bom 
school  district  officials  and  the 
community  on  student  discipline  and 
students  exempt  from  taking  the  Iowa 
Test  of  Basic  Skills. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
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Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 

pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  September 
9, 1998. 
Carol-Lee  Hurley 

Chief.  Regional  Programs  Coordination  Unit 
(FR  Doc.  98-24920  Filed  9-16-98;  8:45  am) 

BILUNO  COOC  (SaS-OI-F 


COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Pennsylvania  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Pennsylvania  Advisory  Committee  to 
the  Commission  will  convene  at  1:30 
p.m.  and  adjourn  at  5:00  p.m.  on 
October  26, 1998,  at  the  Pennsylvania 
Convention  Center,  Administrative 
Level  Board  Room,  12th  and  Arch 
Streets,  Philadelphia,  Pennsylvania 
19107.  The  purpose  of  the  meeting  is  for 
the  Committee  to  complete  its  project 
planning  for  a  future  consultation  on 
barriers  confronting  women  and 
minority  business  owners. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
.  persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  September 
9, 1998. 

Carol-Lee  Hurley 

Chief,  Regional  Programs  Coordination  Unit 
[FR  Doc.  98-24919  Filed  9-16-98;  8:45  am] 
BILLMQ  CODE  CSSS-ei-F 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Texas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Texas 
Advisory  Conmiittee  to  the  Commission 
will  convene  at  3:00  p.m.  and  adjourn 
at  5:00  p.m.  on  October  1, 1998,  at  the 
Ramada  Hotel-Market  Center,  1055 
Regal  Row,  Dallas,  Texas,  75247.  The 
purpose  of  the  meeting  is  to  conduct  a 
hate  crimes  community  workshop  at  the 
Texas  NAACP  conference. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  PhiUp 
Montez,  Director  of  the  Western 
Regional  Office.  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  September 
9, 1998. 

Carol-Lee  Hurley 

Chief,  Regional  Progmms  Coordination  Unit 
{FR  Doc.  98-24921  Filed  9-16-98;  8:45  am] 
aNJJNQ  CODE  tns^i-F 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

[A-301-602] 

Certain  Fresh  Cut  Flowers  From 
Colomt>la:  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 
SUIMMARY:  The  Department  of  Commerce 
is  rescinding  this  administrative  review 
with  respect  to  ten  groups  of  companies 
based  upon  a  withc&awal  of  the  request 
for  review  by  the  interested  parties  who 
requested  reviews  of  these  companies. 
EFFECTIVE  DATE:  September  17, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Rosa 
Jeong  or  Marian  Wells,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-3853  or 
482-6309,  respectively. 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  All  citations 
to  the  Department  of  Commerce's 
regulations  are  references  to  the 
provisions  codified  at  19  CFR  Part  351, 
62  FR  27296  (May  19, 1997). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  21. 1998,  the  Department  of 
Commerce  ("the  Department") 
pubUshed  in  the  Federal  Register  a 
notice  of  initiation  of  the  administrative 
review  of  the  antidumping  duty  order 
on  fresh  cut  flowers  from  Colombia, 
covering  the  period  March  1, 1997 
through  February  28, 1998  (61  FR 
66017)  based  upon  a  request  by  certain 
exporters/producers  of  die  subject 
merchandise  and  the  domestic 
interested  party  in  this  proceeding. 

On  June  29, 1998,  we  received  timely 
requests  for  rescission  of  the  review 
from  the  Floral  Trade  Council,  the 
domestic  interested  party,  for  the 
following  groups  of  companies:  Agrodex 
Group  ("Agrodex"),  Caicedo  (CAICO) 
Group  ("Caicedo"),  Claveles 
Colombianos  Group  ("Clavecol"), 
Cultivos  Miramonte  Group 
("Miramonte"),  Floraterra  Group 
("Floraterra"),  Florex  Group  ("Florex"), 
Fimza  Group  ("Funza"),  Guacatay 
Group  ("Guacatay"),  HOSA  Group 
("HOSA"),  Maxima  Group  ("Maxima"), 
Papagayo  Group  ("Papagayo"),  and 
Queens  Group  ("Queens").  On  June  30, 
1998,  we  received  timely  requests  for 
rescission  of  the  review  from  Clavecol, 
Floraterra,  Funza,  Guacatay,  Papagayo 
and  Queens.  On  July  8, 1998,  Agrodex 
also  withdrew  its  review  request. 

Therefore,  in  accordance  with  section 
355.213(d)(1)  of  the  Department's 
regulations,  we  are  rescinding  this 
administrative  review  with  respect  to 
Agrodex.  Clavecol.  Miramonte, 
Floraterra,  Florex,  Funza,  Guacatay, 
HOSA,  Papagayo  and  Queens,  because 
these  companies,  along  with  the 
domestic  interested  party,  have  filed 
timely  requests  for  withdrawl  and  no 
other  interested  party  requested  that 
they  be  reviewed.  The  cash  deposit  rates 
for  these  companies  will  continue  to  be 
the  rates  estabUshed  for  them  in  the 
most  recently  completed  final  results. 
We  are  not  rescinding  this  review  with 
respect  to  Caicedo  and  Maxima  because 
these  companies  have  not  withdrawn 
their  requests  for  review. 
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Rescissions 

The  foUowing  is  the  complete  list  of 
companies  for  which  this  review  has 
been  rescinded. 

Agrodex  Group 

Agricola  de  las  Mercedes  S^A. 
Agricola  el  Retire  Ltda. 
Agrodex  Ltda. 
D^afloies  Ltda. 
Flores  Gamine  Real  Ltda. 
Floies  Cuatro  Esquinas  Ltda. 
Flores  de  la  Comuna  Ltda. 
Flores  de  Los  Amigos  Ltda. 
Flores  de  los  Airayanes  Ltda. 
Flores  de  Mayo  Ltda.  — 

Flores  del  Gallinero  Ltda. 
Flores  del  Potrero  Ltda. 
Flores  dos  Hectareas  Ltda. 
Flores  de  Pueblo  Viejo  Ltda. 
Flores  el  Trentino  Ltda. 
Flores  la  Conejeia  Ltda. 
Flores  Manare  Ltda. 
Florlinda  Ltda. 
Horticola  el  Triunfb  Ltda. 
Horticola  Montecarlb  Ltd 

Qawles  ColoiiibiaBiM  Group 

Claveles  Colombianos  Ltda. 
Elegant  Flowers  Ltda. 
Fantasia  Flowers  Ltda. 
Splendid  Flowers  Ltda. 
Sim  Flowers  Ltda. 

Cultivas  Mirammite  Group 

CL  Colombians  de  Bouquets  S.A. 
Cultivos  Miramonte  S.A. 
Floies  Mocari  S.A. 

Floi  alalia  Group 

Floraterra  S.A. 
Flores  Casablanca  S.A. 
Flores  Novaterra  Ltda. 
Flores  San  Mateo  S.A. 
Siete  Flores  S.A. 

Florex  Group 

Agricola  Guacari  S.A. 
Agricola  el  Castillo 
Flores  San  Joaquin 
Flores  Altamira  S.A. 
Flores  de  Exportacion  S.A. 
Flores  Primavera  S.A. 

Funza  Group 

Flores  Alborada 
Flores  de  Funza  S.A. 
Flores  del  Bosque  Ltda. 

Guacatay  Group 

Agricola  Cunday  S.A. 
Agricola  Guacatay  S.A. 
Agricola  Ventura 
Jardines  Bacata  Ltda. 

Multiflora  Comercializadora  Intemacional 
S.A. 

HosaGroiqi 

Horticulture  de  la  Sabana  S.A. 
HOSA  Ltda. 

Innovacion  Andina  S.A. 
Minispray  S.A. 
Prohbsa  Ltda. 

Papagayo  Group 

Agricola  Papagayo  Ltda. 


Inversiones  Calypso  SA. 
Queens  Flower*  &oup 

Agroindustrial  del  Rio  Frio 

Cultivos  General  Ltda. 

Flora  Nova 

Flora  Atlas  Ltda. 

Flores  Calima  S.A. 

Flores  Canelon  Ltda. 

Flores  de  Bojaca 

Flores  del  Cacique 

Flores  del  Hato 

Flores  el  Aljibe  Ltda. 

Flores  el  Cipres 

Flores  El  Pino  Ltda. 

Flores  el  Tandil 

Flores  la  Mana 

Flores  las  Acacias  Ltda. 

Flores  la  Valvanera  Ltda. 

Flores  Jayvana 

Flores  Ubate  Ltda. 

Jardines  de  Chia  Ltda. 

Jardines  Fredonia  Ltda. 

M.G.  Consultores  Ltda. 

Mountain  Roses 

Queens  Flowers  de  Colombia  Ltda. 

Quality  Flowers  S.A. 

Florval  SA.  (Floval) 

Jardines  del  Rosal 

This  notice  is  in  accordance  with 
section  751  of  the  Act  and  19  CFR 
351.213(d)(4). 

Dated:  September  11, 1998. 
Ricfaani  W.  Moreland. 
Deputy  Assistant  Secretary  for  AD/CVD 
Erifmtxment. 

(FR  Doc  98-24960  Filed  9-16-98;  8:45  am] 
HLUNO  COM  WlO-OS-r 


DEPARTMENT  OF  COMMERCE 
Intsmational  Trade  Administration 

[A-1 22-603] 

Iron  Construction  Castings  From 
Canada:  Notice  of  Final  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and 
Revocation  In  Part  of  Antidumping 
Duty  Order 

AQENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  and 
Revocation  in  Part  of  Antidiunping  Duty 
Order. 

SUIMMARY:  In  response  to  the  April  30, 
1998  request  by  the  Municipal  Castings 
Fair  Trade  Coimcil,  the  petitioner  in  this 
case,  the  Department  of  Commerce  (the 
Dei>artinent)  simultaneously  initiated  a 
dianged  circumstances  antidumping 
duty  administrative  review  and  issued 
the  preliminary  results  of  this  review 
expressing  an  intent  to  revoke,  in  part, 
the  antidumping  duty  order  on  iron 
construction  castings  from  Canada.  The 


scope  of  the  order  cuirently  includes 
valve,  service,  and  meter  boxes  which 
are  placed  below  ground  to  encase 
water,  gas,  or  other  valves,  or  water  and 
gas  meters,  which  are  considered  Ught 
castings.  We  are  now  revoking  that 
portion  of  the  order  relating  to  light 
castings,  based  on  the  fact  that  this 
portion  of  the  order  is  no  longer  of 
interest  to  domestic  parties. 
ffFECnVE  DATE:  September  17, 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Alexander  Amdur  or  Wendy  Frankel, 
AD/CVD  Enforcement,  Group  n.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-5346/5849, 
respectively. 
SUPPLEMENTARY  MFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Urugiuy  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(62  FR  27296,  May  19, 1997). 

Background 

On  April  30, 1998,  the  Municipal 
Castings  Fair  Trade  Coimcil  (the 
petitioner),  requested  that  the 
Department  revoke,  in  part,  the 
antidimiping  duty  order  with  respect  to 
light  iron  construction  castings  based  on 
its  lack  of  further  interest.  We 
preliminary  determined  that  petitioner's 
affirmative  statement  of  no  interest 
constituted  good  cause  for  conducting  a 
changed  circimistances  review. 
Consequentiy,  on  July  8, 1998,  the 
Department  pubUshed  a  notice  of 
initiation  and  preliminary  results  of 
changed  circumstances  antidumping 
duty  administrative  review  to  determine 
whether  to  revoke  this  order  in  part  (63 
FR  6876).  We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  this  changed 
circumstances  review.  We  received  no 
comments.  . 

Scope  of  the  Order 

The  merchandise  covered  by  the  order 
consists  of  certain  iron  construction 
castings  from  Canada,  limited  to 
manhole  covers,  rings,  and  frames,  catch 
basin  grates  and  frames,  cleanout  covers 
and  frames  used  for  drainage  or  access 
purposes  for  pubUc  utiUty,  water  and 
sanitary  systems,  classifiable  as  heavy 
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castings  under  Harmonized  Tariff 
Schedule  (HTS)  item  niunbers 
7325.10.0010  and  7325.10.0050;  and  to 
valve,  service,  and  meter  boxes  which 
are  placed  below  groimd  to  encase 
water,  gas.  or  other  valves,  or  water  and 
gas  meters,  classifiable  as  Ught  castings 
under  HTS  item  numbers  8306.29.0000 
and  8310.00.0000.  The  HTS  item 
nimibers  are  provided  for  convenience 
and  Customs  purposes  only.  The  written 
description  remains  dispositive. 

Scope  of  the  Changed  Circumstances 
Administrative  Review 

hnports  covered  by  this  changed 
circumstances  administrative  review  are 
shipments  of  Ught  castings  from  Canada, 
as  described  above. 

Final  Results  of  Changed 
Circumstances  Review;  Partial 
Revocation  of  Antidumping  Duty  Order 

The  affirmative  statement  of  no 
interest  by  the  petitioner  constitutes 
changed  drcimistances  sufficient  to 
warrant  partial  revocation  of  this  order. 
Therefore,  the  Department  is  partially 
revoking  the  order  on  iron  constructions 
castings  from  Canada,  with  regard  to 
light  castings,  in  accordance  with 
sections  751(b)  and  (d)  and  782(h)  of  the 
Act  and  19  CFR  351.222(g)(l)(i).  This 
partial  revocation  applies  to  all  entries 
of  Ught  iron  construction  castings 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  March  1, 
1997. 

New  Scope  rfthe  Order 

The  merchandise  covered  by  the  order 
consists  of  certain  iron  construction 
castings  from  Canada,  limited  to 
manhole  covers,  rings,  and  frames,  catch 
basin  grates  and  frames,  cleanout  covers 
and  frames  used  for  drainage  or  access 
purposes  for  pubUc  utility,  water  and 
sanitary  systems,  classifiable  as  heavy 
castings  under  Harmonized  Tariff 
Schedule  (HTS)  item  nimibers 
7325.10.0010  and  7325.10.0050.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive. 

Ending  of  Suspension  of  Liquidation 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  end  the  suspension 
of  liquidation  of  light  iron  construction 
castings  subject  to  this  changed 
circumstances  review  on  the  effective 
date  of  this  notice,  and  to  refund  any 
estimated  antidmnping  duties  collected, 
for  all  linhquidated  entries  of  such 
merchandise  made  on  or  after  March  1, 
1997.  We  will  also  instruct  Customs  to 
pay  interest  on  such  refunds  in 
accordance  with  section  778  of  the  Act 


This  notice  is  in  accordance  with 
sections  751(b)  and  777(i)(l)  of  the  Act 
(19  U.S.C.  1675(b)  and  1677f(i)(l)).  and 
19  CFR  351.216,  351.221.  and  351.222. 

Dated:  August  20, 1998. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  98-24961  Filed  9-16-98;  8:45  am] 
BIUJNG  COM  361S-06-P 


COMNHTTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Bulgaria 

September  14, 1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  17. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Diepartment  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refier  to  the 
Quota  Status  Reports  [>osted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  Much  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
carryover  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057. 
pubUshed  on  December  17, 1997).  Also 
see  62  FR  62564,  pubUshed  on 
November  24. 1997. 
Troy  H.  Cribb, 

Chairman,  Ckimmittee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  die  Implementation  of  Textik 
Agreements 

September  14, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 


Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  19, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  and  man- 
made  fiber  textile  products,  produced  at 
manufoctured  in  Bulgaria  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1998  and  extends  through 
December  31, 1998. 

Effective  on  September  17, 1998,  you  are 
directed  to  adj\ist  the  current  limits  for  the 
following  ca tileries,  as  provided  for  in  the 
agreement  between  the  Governments  of  the 
United  States  and  Bulgaria: 


Category 

Adjusted  twelve-month 
limit' 

loo  •■•••••••••••••••••«•■•■••■ 

435 

14,087  dozen. 
24,448  dozen. 

'  The  Kmits  have  not  been  ac^jsted  to  ac- 
count for  any  imports  exported  after  Decemt>er 
31. 1997. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  S53(a)(l). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  98-24963  Filed  9-16-98;  8:45  am] 
■MJJNa  CODE  Mis-oe-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  litan-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
Malaysia 

September  11, 1998. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  September  17, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  SpeciaUst. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  tiie  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
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Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  ^it.  carryover, 
carryforward  and  recrediting  tmused 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
published  on  December  17, 1997).  Also 
see  62  FR  67834,  published  on 
December  30, 1997. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  11, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  period 
January  1, 1998  through  December  31, 1998. 

Effective  on  September  17, 1998,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Gregory 

Adjusted  twelve-month 
limit' 

Subwvws  withm 

Fabric  Qroup 

O IV  ••••••••••••••••••••••••••■ 

5,320,516  square  me- 

ters. 

620 

6,419,698  square  me- 

ters. 

Other  specific  Hmlts 

336«36 

485,387  dozen. 

338/339 

1,161,688  dozen. 

347/348 

652,799  dozea 

445/446 

35,242  dozen. 

645^46 

363,916  dozen. 

647/648 

1,721,282  dozen  of 

wtiich  not  more  than 

1.258.445  dozen 

shall  be  m  Category 

647-K2andnot 

more  thin  1.258,445 

dozen  shal  be  in 

Category  648-K>. 

^  Tbe  NmHs  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31, 1997. 


2  Category  647-K:  only  HTS  numbers 
6103.23.0040,  6103.23.0045.  6103.29.1020, 
610329.1030,  6103.43.1520,  6103.43.1540, 
6103.43.1550,  6103.43.1570,  6103.49.1020, 
6103.49.1060,  6103.49.8014,  611112.0050, 
6112.19.1050,  6112.20.1060  and 
6113.00.9044. 

3  Category  648-K:  only  HTS  numbers 
6104.23.0032,  6104.23.0034.  6104.29.1030, 
6104.29.1040,  6104.292038,  6104.632006, 
6104.632011,  6104.632026.  6104.632028, 
6104.632030,  6104.632060.  6104.692030, 
6104.69.2060,  6104.69.8026,  6112.12.0060, 
6112.19.1060,  611220.1070,  6113.00.9052 
and  61 17.90.9070. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a^irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(PR  Doc.  98-24964  Filed  9-16-98;  8:45  am) 
BILUNQ  CODE  SSIO-OR-T 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fit>er 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Taiwan 

September  11, 1998. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  17, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
btilletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854): 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  ^ft.  and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  theiiarmonized  Tariff 


Scdiedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66057, 
pubUshed  on  December  17, 1997).  Also 
see  62  FR  67837,  published  on 
December  30, 1997. 
Troy  H.  Cribb, 

Qiairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  11, 1998. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man  made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products,  _ 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1998  and  extending 
through  December  31. 1998. 

Effective  on  September  17, 1998,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  terms  of  the  current  bilateral  textile 
agreement: 


Category 

A£|usled  twelve-month 
limit' 

Sublevet  in  Group  1 

363 

12,931,701  numbers. 

Group  II 

237,  239,  330- 

733,897,492  square 

332,333/334/ 

meters  aquivalenL 

335,336,338/ 

339,340-345, 

347/348,  349, 

350^50,351, 

352/652,353, 

354.  359-a 

65&-C2. 359-H/ 

659-H»,359- 

0*.  431-444. 

445/446.  447/ 

448.459.630- 

632.633/634/ 

6^.636.638/ 

639,  640,  641- 

644,645/646, 

647/648,  649. 

651.653,654, 

659-S«,659- 

0«,  831-844. 

and  846-859,  as 

a  group. 

Sublevels  in  Group  II 

239 

5,970,410  kaograms. 

331  ™.. 

498266  dozen  pairs. 

vOD  •••••••••••■••>•■■••••••»■ 

136243  dozea 

346 — 

124,758  dozen. 

352«52 - 

3,045,680  dozen. 

35»-+V659-H 

5,083,148  kilograms. 

433 

14217  dozen. 

409  •■••••••••••••••••••••••••• 

25,159  dozea 

438  .. 

29338  dozen. 

442 

42233  dozen. 

^^0  ■••••■•••••••••••••••••••■• 

54,822  numbers. 

^^4     ••■■•■•■••••■••••••••••■•>■ 

80.719  numbers. 
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Category 

Adjusted  twe^e-mont^1 
limits 

631 

5,247,940  dozen  pairs. 

633/634/635 

1,655,026  dozen  of 

which  not  more  ttian 

966,766  dozen  shall 

be  in  Categories 

633/634  and  not 

more  than  862,820 

dozen  shal  be  in 

Category  635. 

630839 - 

6.567.352  dozen. 

642 

840.251  dozen. 

Group  II  Subgroup 

333/334/335.341. 

76.796,124  square 

342.350/650. 

meters  equivalenL 

351,447/448, 

636,  641  and 

651 ,  as  a  group. 

Within  Group  II  Sub- 

group 

342 

227.249  dozea 

350/650 

136,712  dozea 

351  

,365,403  dozea 

447/448 

20,983  dozen. 

636 

396,605  dozea 

651  

490,340  dozea 

^Ttw  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1997 

359-C:  only  HTS  numbers 
6103.49.80i4,  6104.62.1020, 
6114.20.0048,  6114.20.0052. 
6203.42.2090.  6204.622010. 
6211.32.0025  and 
Category  659-C:  only  HTS 
6103.43.2020. 

6103.49.8038. 
6104.63.1030. 
6114.30.3044. 
6203.43.2090, 
6204.63.1510. 
6211.33.0010. 


2  Category 
6103.42.2025. 
6104.69.8010. 
6203.42.2010, 
6211.32.0010. 
6211.42.0010; 
numbers       6103.23.0055. 
6103.432025.    6103.49.2000, 
6104.63.1020. 
6104.69.8014. 
6203.43.2010. 
6203.49.1090. 
6210.10.9010, 
and  6211.43.0010. 

=»  Category    359-H:    only    HTS    numbers 
6505.90.1540    and    6505.902060;    Category 
HTS    numbers    6502.00.9030. 
6504.00.9060.    6505.90.5090, 
6505.90.7090  and 


6104.69.1000. 
6114.30.3054. 
6203.49.1010, 
6204.69.1010, 
6211.33.0017 


659-H:    only 

6504.00.9015. 

6505.90.6090, 

6505.90.8090. 

*  Category  359-0:  all  HTS  numbers  except 
6103.422025,  6103.49.8034.  6104.62.1020. 
6104.69.8010.  611420.0048.  611420.0052, 
6203.422010,  6203.422090.  6204.622010, 
6211.32.0010.  6211.32.0025.  6211.42.0010 
(Category  359-C);  6505.90.1540  and 
6505.902060  (Category  359-H). 

5  Category  659-S:  only  HTS  numbers 
6112.31.0010.  6112.31.0020.  6112.41.0010. 
6112.41.0020.  6112.41.0030,  6112.41.0040, 
6211.11.1010,  6211.11.1020,  6211.12.1010 
and  6211.12.1020. 

"Category  659-0  aN  HTS  numbers  except 
610323.0055,  6103.432020.  6103.432025. 
6103.49.2000.  6103.49.8038.  6104.63.1020. 
6104.63.1030.  6104.69.1000.  6104.69.8014. 
6114.30.3044,  6114.30.3054,  6203.432010, 
6203.432090,  6203.49.1010.  6203.49.1090. 
6204.63.1510.  6204.69.1010.  6210.10.9010. 
6211.33.0010.  6211.33.0017.  6211.43.0010 
(C^ategory  659-C):  6502.00.9030. 

6604.00.9015,  6504.00.9060,  6505.90.5090, 
6505.90.6090,  6505.90.7090,  6505.90.8090 
659-H);  6112.31.0010. 

6112.41.0010.    6112.41.0020. 
6112.41.0040.    6211.11.1010. 


ill  2.31. 0020. 
6112.41.0030, 
6211.11.1020, 


6211.12.1010 


arxl 


6211.12.1020  (Category  659-S). 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detennined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cnhb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  98-24965  Filed  9-16-98;  8:45  am] 
BHXMQ  CODE  3510-Ofl-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  of  0MB  Review;  Comment 
Request 

ACTKM:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  luider  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U^.C 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Reimbursement  Information, 
Psychiatric  Residential  Treatment 
Centers  Serving  Children  and 
Adolescents;  TMA  Form  771;  OMB 
Number  0704-0295. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  20. 

Responses  per  Respondent:  1. 

Annual  Responses:  20. 

Average  Burden  per  Response:  12 
hours. 

Annual  Burden  Hours:  240. 

Needs  and  Uses:  Respondents  are 
psychiatric  residential  treatment  centers 
(RTCs)  seeking  certification  imder  the 
TRICARE  program  to  provide  needed 
services  to  eligible  children  and 
adolescents.  The  data  collection 
instnunent.  i.e.,  TRICARE  Form  771, 
will  collect  the  necessary 
reimbursement  information  that  will  be 
used  in  calculating  prospective  all- 
inclusive  per  diem  rates  for  new  RTCs 
under  the  TRICARE  program.  Based  on 
current  trends,  it  is  estimated  that  about 
20  forms  will  be  completed  and 
submitted  to  the  TRICARE  program  per 
fiscal  year  for  RTCs  seeking  certification 
under  the  program. 

Affectea  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions. 

Frequency:  One-Time. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Allison  Eydt. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eydt  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD  Health 
ASairs,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 


DOD  Qearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  September  11. 1998. 
Patricia  L.  Toppiiigs, 
Alternate  OSD  Federal  Regfster,  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  98-24910  Filed  9-16-98;  8:45  am] 
WLUMQ  COOC  8000  0«  II 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Public  Meeting:  With  the  Community 
Coiiege  of  the  Air  Force  Board  of 
Visitors  To  Review  and  Discuss 
Academic  Policies  and  issues  Relative 
to  the  Operation  of  the  Coiiege 

AGENCY:  Community  College  of  the  Air  . 

Force. 

ACTION:  Notice  of  meeting. 

summary:  The  Community  College  of 
the  Air  Force  (CCAF)  Board  of  Visitors 
will  hold  a  meeting  to  review  and 
discuss  academic  policies  and  issues 
relative  to  the  operation  of  the  college. 
Agenda  items  include  a  review  of  the 
operations-of  the  CCAF  and  an  update 
on  the  activities  of  the  CCAF  Policy 
Coiuicil. 

Members  of  the  public  who  wish  to 
make  oral  or  written  statements  at  the 
meeting  should  contact  First  Lieutenant 
Cornel  Taite,  Designated  Federal  Officer 
for  the  Board,  at  the  address  below  no 
later  than  4:00  p.m.  on  October  22, 
1998.  Please  mail  or  electronically  mail 
all  requests.  Telephone  requests  will  not 
be  honored.  The  request  should  identify 
the  name  of  the  individual  who  will 
make  the  presentation  and  an  outline  of 
the  issues  to  be  addressed.  At  least  35 
copies  of  the  presentation  materials 
must  be  given  to  First  Lieutenant  Cornel 
Taite  no  later  than  three  days  prior  to 
the  time  of  the  board  meeting  for 
distribution.  Visual  aids  must  be 
submitted  to  First  Lieutenant  Cornel 
Taite  on  a  3W  computer  disc  in 
Microsoft  PowerPoint  format  no  later 
than  4:00  p.m.  on  October  22. 1998  to 
allow  sufficient  time  for  virus  scanning 
and  formatting  of  the  slides. 
DATES:  The  meeting  will  be  held  on 
Friday.  November  6, 1998  at  8:00  a.m. 
in  Vosler  Academic  Hall,  601  D  St., 
Keesler  Air  Force  Base  MS  39534. 
FOR  FUFITHER  INFORMATION  CONTACT:  First 
Lieutenant  Cornel  Taite,  (334)  953- 
7322,  Commimity  College  of  the  Air 
Force,  130  West  Maxwell  Boulevard, '^ 
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Maxwell  Air  Force  Base,  Alabama, 

36112-6613,  or  through  electronic  mail 

at  cotaite6niaxl.au.af.mil. 

Baibwa  A.  Cannichael, 

Alternate  Air  Force  Federal  Re^sta-Uaison 

Officer. 

IFR  Doc.  98-24929  Filed  9-16-98;  8:45  am] 

HUMO  CODE  Jt10-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  S&T  Special  Programs  Meeting  in 
support  of  the  HQ  US.\F  Scientific 
Advisory  Board  will  meet  at  Wright- 
Patterson  Air  Force  Base,  OH,  on 
October  21-23, 1998  fiom  8:00  a.m.  to 
5:00  p.m. 

The  piupose  of  the  meeting  is  to 
review  the  quality  of  the  Air  Force  S&T 
Programs. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

.  For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Lunsfbrd, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  98-24926  Filed  9-16-98;  8:45  am] 
BUJNO  CODE  3ei»-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  S&T  Space  Vehicle  Meeting  in 
support  of  the  HQ  USAF  Scientific 
Advisory  Board  will  meet  at  Kirtland, 
Air  Force  Base,  NM,  and  Hanscom  Air 
Force  Base.  MA,  on  November  9-13, 
1998  from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
review  the  quality  of  the  Air  Force  S&T 
Programs. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  (^ode, 
spedfically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Caiwljfii  A.  LiuHiofa, 
Air  Force  Federal  Reffster  Liaison  Officer. 
[FR  Doc  98-24927  Filed  9-16-98;  8:45  am] 
MUMO  COOC  301t-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Fore* 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  S&T  Sensors  Panel  Meeting  in 
support  of  the  HQ  USAF  Scientific 
Advisory  Board  will  meet  at  Wright- 
Patterson  Air  Force  Base,  OH,  on 
November  16-20, 1998  from  8:00  a.m.  to 
5:00  p.m. 

The  purpose  of  the  meeting  is  to 
review  the  quality  of  the  Air  Force  S&T 
Programs. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Lunsford, 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  98-24928  Filed  9-16-98;  8:45  am] 
BILUNG  COOC  301fr-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

intent  to  Grant  an  Exclusive  License  to 
Defense  Technology  Cofporation  of 
American 

AGENCY:  U.S.  Army  Research 
Laboratory. 

ACTION:  Notice  of  Intent. 

SUMMARY:  In  compliance  vnth  37  CFR 
404  et  seq.,  the  Department  of  the  Army 
hereby  gives  notice  of  its  intent  to  grant 
to  Defense  Technology  Corporation  of 
America,  a  corporation  having  its 
principle  place  of  business  at  9125 
Neosho  Road.  (Jasper.  WY.  82604,  an 
exclusive  license  relative  to  an  ARL 
patent  application  concerning  a  less- 
lethal  munition.  Anyone  wishing  to 
object  to  the  granting  of  this  license  has 
60  days  from  the  date  of  this  notice  to 
file  written  objections  along  with 
supporting  evidence  if  any. 

FOR  FURTHER  INFORMATION  CONTACT: 
Micheal  D.  Rausa.  U.S.  Army  Research 
Laboratory,  Office  of  Research  and 
Technology  Applications,  ATT: 
AMSRL-CS-TT/Bldg.  433.  Aberdeen 
Provmg  Ground,  Maryland  21005-5425, 
Telephone,  (410)  278-5028. 

SUPPI.EMENTARY  INFORMATION:  None. 

Gregory  D.  Sliowalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  98-24683  Filed  9-16-98;  8:45  am] 

■lUMQ  COOC  Sn»4S-M 


DEPARTMENT  OF  DEFENSE 

Department  of  die  Navy 

Notice  of  Avaiiatiillty  of  Invention  for 
Ucensing;  Gk>vemment-Owned 
Invention 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  Application  Serial  No. 
09/038,925  entitled  "System  for 
Eliminating  or  Reducing  Exemplar 
Noise  Effects  (Serene)"  Navy  Case  No. 
78,735. 

ADDRESSES:  Requests  for  copies  of  the 
patent  application  cited  should  be 
directed  to  the  Naval  Research 
Laboratory.  Code  3008.2,  4555  Overlook 
Avenue.  SW,  Washington,  DC  20375- 
5320.  and  must  include  the  Navy  Case 
number. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  H.  Rein.  Head.  Technology 
Transfer  Office.'NRL  Code  1004.  4555 
Overlook  Avenue,  SW.  Washington,  DC 
20375-5320,  telephone  (202)  767-7230. 

(Authority:  35  U.S.C  207.  37  CFR  Part  404.) 

Dated:  September  9. 1998. 
Ralph  W.  Corey, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Fedaal  Repster 
Liaison  Officer. 

(FR  Doc.  98-24931  Filed  9-16-98;  8:45  am] 
BILLMaCOOC  3010-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Naval  Research 
Advisory  Committee 

agency:  Department  of  the  Navy,  DOD. 
ACTK)N:  Notice  of  meeting. 

SUMMARY:  The  Naval  Research  Advisory 
Committee  (NRAC)  Panel  on  Global 
Positioning  System  (GPS)  Vulnerability 
and  Alternatives  will  meet  to  examine 
the  vulnerabilities  of  the  GPS  on  Navy 
and  Marine  (Zorps  platforms  and 
weapons  systems.  All  sessions  of  the 
meeting  will  be  devoted  to  briefings, 
discussions,  and  technical  examination 
of  information  related  to  GPS 
vulnerabilities;  the  Department  of  the 
Navy's  mitigation  plans  for  platforms, 
weapons,  communications,  and 
intelligence  systems  as  related  to  the 
projected  threat;  GPS  modemizaticm; 
and  research,  development,  test, 
acquisition,  and  training  activities  to 
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improve  GPS-related  military  readiness 
and  precision  navigation  capabilities. 
All  sessions  of  the  meeting  will  be 
closed  to  the  public. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  September  22,  from  8:00  a.m. 
to  5:00  p.m.;  Wednesday,  September  23, 
from  8:00  a.m.  to  5:00  p.m.;  and 
Thursday,  September  24, 1998,  from 
8:00  a.m.  to  4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Office  of  Naval  Research,  800  North 
Quincy  Street,  Arlington,  Virginia,  on 
September  22  and  23, 1998.  On 
September  24, 1998,  the  meeting  will  be 
held  at  the  DCS  Corporation,  1225 
Jefferson  Davis  Highway,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
EHane  Mason-Muir,  Program  Director, 
Naval  Research  Advisory  Committee, 
800  North  Quincy  Street,  Arlington,  VA 
22217-5660,  telephone  number:  (703) 
696-6769. 

SUPPLEMENTARY  INF0RMATK3N:  This 
notice  of  meeting  is  provided  in 
accordance  with  the  pro^sions  of  the 
Federal  Advisory  Conunittee  Act  (5 
U.S.C.  App.  2).  All  sessions  of  the 
meeting  will  be  devoted  to  briefings  and 
discussions  involving  technical 
examination  of  information  related  to 
vulnerabilities  and  deficiencies  of  the 
GPS  on  Navy  and  Marine  Corps 
platforms  and  weapons  systems.  These 
briefings  and  discussions  will  contain 
classified  information  that  is 
specifically  authorized  imder  criteria 
established  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  The  classified  and  non-classified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting.  In 
accordance  with  5  U.S.C.  App.  2. 
section  10(d),  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  5  U.S.C.  section 
552b(c)(l).  Due  to  unavoidable  delay  in 
the  administrative  process  of  preparing 
for  this  meeting,  the  normal  15  day 
notice  could  not  be  provided. 

Dated:  September  10, 1998. 

Ralph  W.  Corey. 

LCDR.JAGC.  USN,  Fedem]  Register  Liaison 
Officer. 

[FR  Doa  9S-24930  Filed  9-16-98;  8:4S  am] 

HLUNO  COOC  3M0-FF-r 


DEPARTMENT  OF  ENERGY 

International  Energy  Agency  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Industry 
Advisory  Board  (LAB)  to  the 
International  Energy  Agency  will  be 
held  on  September  25, 1998.  at  the  lEA's 
headquarters  in  Paris.  France  to  permit 
attendance  by  representatives  of  U.S. 
company  members  of  the  lAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley,  Acting  Assistant 
General  Counsel  for  International  and 
Legal  Policy,  Department  of  Energy, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  202-586-6738. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  252(c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(i)),  the 
following  meeting  notice  is  provided: 
A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  September 
25, 1998^  at  the  headquarters  of  the  lEA. 
9,  rue  de  la  Federation,  Paris,  France, 
beginning  at  approximately  9:30  a.m. 
The  purpose  of  this  meeting  is  to  permit 
attendance  by  representatives  of  U.S. 
company  members  of  the  lAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ)  which  is 
scheduled  to  be  held  at  the  lEA's 
headquarters  on  September  25, 
including  a  preparatory  encounter 
among  company  representatives  from 
approximately  8:45  a.m.  to  9:30  ajn. 
liie  agenda  for  the  preparatory 
encounter  among  company 
representatives  is  to  elicit  views 
regarding  items  on  the  agenda  for  the 
SEQ  meeting.  The  SEQ's  agenda  is 
under  the  control  of  the  SEQ.  It  is 
expected  the  SEQ  will  adopt  the 
following  agenda: 

1.  Adoption  of  the  Agenda 

2.  Approval  of  Summary  Record  of  the 

92nd  Meeting 

3.  Policy  and  Legislative  Developments 

in  Member  Countries 
— U.S.  Energy  Policy  and 
Conservation  Act 

4.  Current  LAB  Activities 

5.  The  1998  SEQ  Woric  Program 
— ^Preparations  for  Emergency 

Response  Exercise  1998 
— Update  on  use  of  internet  for  SEQ 

docimients  and  communications 
— ^lAB  reconunendations  on  the 

exercise 
— Emergency  Reference  Guide 
— ^Emergency  Management  Manual 

6.  The  1099  SEQ  Work  Program 


— Seminar  on  Emergency  Reserve 
Issues  1999 

7.  Transport  Sector  Oil  Security  Issues 
and  Prospects 

— Road  vehicles  for  the  future 

8.  World  Energy  Outlook  Update 

9.  Implications  of  Global  Spare 

Production  Capacity  for  Emergency 
Response 

10.  Emergency  Reserve  Situation  of  lEA 

Countries 

— Emergency  reserve  and  net  import 
situation  of  lEA  coimtries  on  April 
1,1998  and  July  1.1998 

—Emergency  reserve  situation  of  lEA 
candidate  coimtries 

11.  Emergency  Data  System  and  Related 

Questions 

— Base  Period  Final  Consumption — 
Q197-Q497 

— Monthly  Oil  Statistics  (MOS)  April 
1998 

— MOS  May  1998 

— MOS  June  1998 

— Quarterly  Oil  Forecast— Q498 

12.  Membership  Criteria  for  lEA 

Candidate  Countries 

— Applications  for  lEA  Membership: 
status  and  prospects 

13.  Workshop  in  Brazil  on  Knhanring 

Oil  Sector  Energy  Seciuity 

14.  Treatment  of  Petroleum  Coke  for  lEA 

Emergency  Reserve  Purposes — 
Proposal  by  the  Spanish 
Administration 

15.  lEA  Medium-Term  Financial  Plan 

16.  Updated  Schedide  of  Emergency 

Response  Reviews 

— Progress  report  of  the  review 
program 

As  authorized  by  section 
2S2(c)(l)(A)(U)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C. 
6272(c)(l)(A)(ii)).  this  meeting  is  open 
only  to  representatives  of  members  of 
the  lAB  and  their  counsel, 
representatives  of  members  of  the  SEQ, 
representatives  of  the  Departments  of 
Energy,  Justice,  and  State,  the  Federal 
Trade  Commission,  the  General 
Accounting  Office,  Committees  of  the 
Congress,  the  lEA.  and  the  European 
Commission,  and  invitees  of  the  LAB, 
the  SEQ,  or  the  lEA. 

Issued  in  Washington,  D.C,  September  11, 
1998. 

Maiy  Anne  SuUivaii, 

General  Counsel. 

[FR  Doc.  98-24956  Filed  9-16-98: 8:45  am] 

WLUNO  CODE  MW-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Revised  Draft  Request  for 
Proposais  fbr  Waste  Acceptance  and 
Transportation  Services 

AQENCY:  Office  of  Qvllian  Radioactive 

Waste  Management  U.S.  Department  of 

Energy. 

ACTION:  Notice  of  availability  of  revised 

draft  request  for  proposals. 
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SUMMARY:  This  Notice  announces  the 
availability,  within  the  next  two  weeks, 
of  a  revised  draft  Request  for  Proposals 
(RFP),  concerning  the  acquisition  of 
commercial  spent  nuclear  fiiel 
acceptance  and  transportation  services. 
The  draft  RFP  was  revised  to  reflect 
current  Office  of  Qvilian  Radioactive 
Waste  Management  (OCRWM)  program 
plans,  and  to  address  a  number  of 
comments  received  from  industry, 
utilities  and  other  interested  parties 
based  on  the  draft  RFP  dated  November 
24, 1997. 

ADDRESSES:  The  revised  draft  will  be 
available  on  the  OCRWM  Home  Page  at 
the  INTERNET  address  http:  // 
www.rw.doe.gov/. 
FOR  FURTHER  MFORMATION  CONTACT: 
Contracting  Officer  (HR-542),  U.S.  Dept. 
of  Energy,  1000  Independence  Avenue. 
SW.  Washington.  D.C.  20585 
SUPPLEMENTARY  INFORMATION:  OCRWM 
is  responsible  under  NWPA,  for 
accepting  and  transporting  spent 
nuclear  friel  (SNF)  from  commercial 
nuclear  reactor  sites  to  a  federal  facility 
for  ultimate  disposal.  The  Standard 
Contract  for  Disposal  of  Spent  Nuclear 
Fuel  and/  or  High-Level  Radioactive 
Waste  (10  CFR  part  961)  details  the 
arrangements  between  the  Department 
of  Energy  (DOE)  and  the  owners  and 
generators  of  SNF  (Purchasers)  for  the 
Department  to  accept  the  SNF  at  the 
Purchasers'  sites  for  transport  to  a 
federal  facility.  Section  137(a)(2)  of  the 
NWPA  requires  the  utilization  of  private 
industry  to  the  "fullest  extent  possible" 
in  the  transportation  of  SNF. 

In  May  1996,  OCRWM  published  in 
the  Federal  Register  (61  FR  26508)  and 
the  Commerce  Business  Daily,  a  Request 
for  Expression  of  Interest  and  Comments 
on  a  previous  draft  Statement  of  Work 
for  these  services.  In  July  1996, 
comments  were  received  from  interested 
parties  at  a  presolicitation  conference. 
In  December  1996,  OCRWM  issued  a 
draft  RFP  that  requested  comments  on 
all  aspects  of  its  proposed  contracting 
approach  embodied  in  that  draft 
docimient.  In  February  1997.  OCRWM 
held  another  presolicitation  conference 
to  receive  additional  comments  and 
questions  on  the  first  draft  RFP.  In 
December  1997,  OCRWM  published  in 


the  Federal  Register  (62  FR  63700)  and 
the  Commerce  Business  Daily  a  Request 
for  Comments  on  a  revised  draft  RFr. 
G>mm«its  were  received,  reviewediand 
many  woe  incorporated  into  the 
version  noticed  herein. 

The  revised  draft  RFP  noticed  herein 
conforms  to  the  plans  and  schediiles  in 
the  recently  released  OCRWM  Program 
Plan  (Qvilian  Radioactive  Waste 
Management  Program  Plan,  Rev.  2,  July 
1998.  DOE/RW-0504).  Under  current 
plans,  a  licensed  geologic  repository 
could  be  operati(Hial  and  transportation 
services  could  be^  in  2010.  In  the 
near-term  the  Program  plans  to  focus  its 
efibrts  on  those  activities  necessary  to 
reach  a  repository  -siting  decision,  and 
further  work  on  this  RFP  will  be 
deferred  until  the  destination  is 
determined  and  transportation 
preparation  becomes  a  near-term 
objective.  A  siting  decision  is  scheduled 
for  FY  2001.  When  a  siting  decision  has 
been  made,  the  program  may  issue 
another  draft  RFP  and/or  seek 
additional  comments.  The  Department 
of  Energy  is  therefore  not  soliciting 
comments  on  this  version  of  the  draft 
RFP  at  this  time. 

This  Notice  should  not  be  construed 
as  a  commitment  to  issue  any  RFP 
concerning  the  subject  of  this  Notice  or 
a  final  RFP. 

Issued  in  Washington,  D.Q  on  September 
11. 1998. 

Scott  E.  Sheffield, 

Director,  Program  Services  Division,  Office 
of  Headquarters  Procurement  Services. 
(FR  Doc.  98-24957  Filed  9-16-98;  8:45  am) 
■•JJNQ  CODE  MaO-01-P 


DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP98-150-000  and  CP9a-151- 

ooq 

Millennium  Pipeline  Co.,  LP.  and 
ColumtHa  Gas  Transmission  Corp.; 
Notice  of  Meeting  Attendance 

September  11, 1998. 

The  enviroiunental  staff  will  attend  a 
U.S.  Fish  and  Wildlife  Service  (FWS) 
meeting  about  the  Millennium  Project 
with  other  federal  and  state  resource 
agencies  on  September  23, 1998.  The 
meeting  will  be  in  Cortland.  New  York, 
at  the  FWS  Office.  A  memorandum 
summarizing  issues  identified  during 
the  meeting  will  be  filed  in  the  public 
record  for  these  dockets. 


Informatian  about  the  meeting  may  be 
obtained  from:  Diane  Mann-Kl^er 
(FWS)  at  (607)  753-9334. 
LtewMd  A  WalMM.  jTn 
Acting  Secrelary. 

(FR  Doc  98-24889  Piled  9-lft-98: 8:45  am) 
■UMO  oooc  snT-at-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

Fn-61t2-7] 

National  Advisory  Councn  for 
Environmentai  Policy  and  Technology 
Mnvention  Criteria  Committae;  Public 
Meeting 

AGENCY:  Envircmmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92463,  EPA 
gives  notice  of  a  meeting  of  the  National 
Advisory  Council  for  Enviroiunental 
Policy  and  Technology's  (NACEPT) 
Reinvention  Criteria  Committee. 
NACEPT  provides  advice  and 
recommendations  to  the  Administrator 
of  EPA  on  a  broad  range  of 
environmental  policy  issues. 

The  NACEPT  Reinvention  Criteria 
Committee  (RCC)  has  been  asked  to  help 
the  Agency  understand  how  incentives 
can  be  used  most  successfully  to  inspire 
firms,  companies,  communities,  and 
individuals  to  go  beyond  mere 
compliance  with  existing  regulations 
and  to  begin  the  process  of  addressing 
outstanding  environmental  problems.  In 
particular,  the  committee  is  focusing  on 
the  following  questions: 

•  What  opportunities  exist  for  EPA  to 
use  incentives  to  promote 
environmental  stewardship  in  industry? 
In  local  communities?  In  the  general 
public? 

•  How  can  EPA  evaluate  the 
effectiveness  of  incentives  to  encourage 
environmental  stewardship  that  leads  to 
improved  enviroiunental  results?  How 
can  EPA  measure  the  impact  that 
incentives  have  on  public  confidence? 
What  criteria  should  be  used  to  decide 
whether  the  use  of  incentives  is 
appropriate? 

•  How  can  the  concept  of 
performance  ladders  be  used  to  tailor 
incentives  most  effectively? 

This  meeting  is  being  held  to  provide 
the  EPA  with  perspectives  from 
representatives  of  state,  local,  and  tribal 
governments,  environmental 
organizations,  academia,  industry,  and 
NCOS. 

DATES:  The  RCC  will  hold  a  two-day 
public  meeting  at  the  Sheraton  Qty 
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Centre  Hotel,  1143  New  Hampshire 
Avenue,  NW,  Washington,  D.C.  20037, 
on  Monday  September  28,  and  Tuesday 
September  29, 1998  from  8:30  a.m.  to 
5:00  p.m. 

ADDRESSES:  Materials  or  written 
comments  may  be  transmitted  to  the 
committee  through  Gwendolyn  Whitt, 
Designated  Federal  Officer,  NACEPT 
RCC,  U.S.  EPA,  Office  of  Cooperative 
Environmental  Management  (1601F). 
401  M  Street,  SW,  Washington,  D.C 
20460.  There  will  also  be  an 
opportunity  for  the  public  to  make 
comments  directly  to  the  committee 
during  the  first  day  of  the  meeting. 
Requests  to  make  public  comments 
must  be  submitted  no  later  than 
September  14,1998  to  Gwendolyn 
Whitt,  at  the  address  above  or  faxed  to 
(202) 260-6882. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gwendolyn  Whitt,  Designated  Federal 
Officer,  NACEPT,  at  (202)  260-9484. 

Dated:  September  2, 1998. 
Gwendolyn  Whitt. 
Designated  Federal  Officer. 
[PR  Doc.  9»-24952  Filed  9-1&-98;  8:45  am] 

BILUfM  CODE  a560-S0-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AQENCY:  Federal  Election  Commission. 

•  *        •        •        • 

DATE  A  TIME:  Tuesday,  September  22. 

1998  at  10:00  a.m. 

place:  999  E  Street,  N.W.,  Washington. 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 

U.S.C.  S437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g,  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceeding  or  arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 

•  •        •        *        • 

DATE  I  TIME:  Thursday,  September  24, 

1998  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 

D.C.  (ninth  floor) 

STATUS:  This  meeting  will  be  open  to  the 

pubUc 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1998-13:  Lawrence, 

O'Donnell,  Marcus,  L.L.C.  by  counsel, 

Lyn  Utrecht. 
Final  Audit  Report  on  the  Mapp  for 

Congress  Committee. 


Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  694-1220.  ' 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

(FR  Doc.  98-25039  Filed  9-15-98;  8:45  am] 

HLLINQ  CODE  S/IS-OI-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  Qotice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984. 

biterested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  tJie  Secretary, 
Federal  Maritime  Commission, 
Washington,  EKD  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  203-011601-001 
Title:  SUNMAR/FESCO  bitermodal 
Cooperative  Working  Agreement 
Parties: 
SUNMAR  Container  Lines,  Inc. 
FESCO  Intermodal,  Inc. 
Synopsis:  The  proposed  modification 
authorizes  the  parties  to  )ointly 
charter  vessels  operated  under  the 
agreement  and  to  obtain,  discuss,  and 
exchange  information  relating  to  any 
aspect  of  their  operations  in  the  trade. 
Agreement  No.:  224-201059 
Title:  West  Gulf  Intermodal  Marine 
Terminal  Operator's  Conference 
Parties; 
Harbours  Cut  Intermodal  Services; 
Ceres  Terminals,  Inc.; 
Fairway  Terminals  Corporation; 
Port-Cooper/T.  Smith  Stevedoring 

Co.; 
Shippers  Stevedoring  Co.,  Inc.; 
Southern  Stevedoring  Co.,  Inc.; 
Strachan  Shipping  Company 
Snyopsis:  Under  the  agreement,  the 
conference  parties  will  meet  to  confer, 
discuss,  exchange  information  and 
make  recommendations  with  respect 
to  rates,  charges,  practices,  legislation, 
regulations  and  in  matters  of  concern 
to  the  maritime  shipping  industry. 
The  parties  will  consult  with  one 
another  with  relation  to  rates  and 
charges  and  rules  and  regulations  for. 
or  in  connection  with,  services  and 
facilities,  including,  but  not  limited 
to,  throughput,  storage,  maintenance 
and  repair,  equipment  rental  and 
leasing,  inspection  fees,  drayage. 
interchange,  demurrage,  free  time. 


loading  and  unloading,  licenses, 
preferential  assignments,  operating 
hours,  and  other  privileges,  charges, 
classifications,  rules,  regulations  and 
practices.  The  parties  may  use  this 
agreement  to  establish  minimum  rates 
or  any  uniform  rules  or  regulations 
pertaining  to  any  and  all  goods  and 
services  of  any  character,  offered  by 
any  of  the  parties,  as  they  may  from 
time  to  time  determine.  There  is  no 
specific  termination  date  for  the 
agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  11, 1998. 
Ronald  D.  Murphy. 
Assistant  Secretary. 

(FR  Doc  98-24876  Filed  9-16-98;  8:45  am] 
BILUNQ  CODE  (TSO-OI-H 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banics  or 
Banic  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are  . 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
1. 1998. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaiune.  Vice-President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303-2713: 

1.  Popekili  Partners,  LP.,  Griffin. 
Georgia;  to  retain  the  voting  shares  of 
United  Bank  Corporation.  Bamesville, 
Georgia,  and  thereby  indirectly  acquire 
United  Bank.  Zebulon.  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  11, 1998. 
Robert  deV.  Frienon, 
Associate  Secretary  of  the  Board. 
[FR  Doc  98-24941  Filed  9-16-98;  8:45  am] 
BILUNQ  COOC  1210-01-f 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Banit  Control  Notices; 
Acquisitions  of  Shares  of  Banics  or 
Banic  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
2. 1998. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  Robert  Rice,  Pipestone,  Minnesota; 
to  acquire  voting  shares  of  Citizens  State 
Bank  of  Arlington,  Arlington,  South 
Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  14, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  98-24973  Filed  9-1&-98:  8:45  am] 
BILUNQ  CODE  a210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 


persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  12. 
1998. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Oconee  Financial  Corporation, 
Watkinsville,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Oconee 
State  Bank,  Watkinsville.  Georgia. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen. 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Miimeapolis, 
Minnesota  55480-0291: 

1.  Northern  Star  Financial,  Inc., 
Mankato,  Minnesota  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Northern 
Star  Bank,  Mankato,  Minnesota. 

C  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  California  Community  Financial 
Institutions  Fund  Limited  Partnership, 
San  Francisco,  California;  Belvedere 
Capital  Partners,  Inc.,  San  Francisco, 
California;  and  California  Financial 
Bancorp,  Newport  Beach,  California;  to 
acquire  100  percent  of  the  voting  shares 
of  The  Bank  of  Orange  Coimty,  Fountain 
Valley,  California. 

2.  California  Community  Financial 
Institutions  Fund  Limited  Partnership. 
San  Francisco,  California;  Belvedere 
Capital  Partners,  Inc.,  San  Francisco, 
California;  and  California  Financial 
Bancorp,  Newrport  Beach,  California;  to 
merge  with  Downey  Bancorp,  Downey, 
California,  and  thereby  indirectly 
acquire  Downey  National  Bank, 
Downey,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  1 1 ,  1998. . 
Robert  deV.  Frienon, 
Associate  Secretary  of  the  Board. 
[FR  Doc  98-24943  Filed  9-16-98;  8:45  am] 
BiujNQ  CODE  sno-ei-p 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  reqtiired  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appUcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  12, 
1998. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Travelers  Rest  Bancshares,  Inc., 
Travelers  Rest,  South  Carolina;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Bank  of  Travelers  Rest, 
Travelers  Rest,  South  Carolina. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  The  Colonial  BancGroup,  Inc., 
Montgomery,  Alabama;  to  merge  with 
TB&T,  Inc.,  Dallas,  Texas,  and  thereby 
indirectly  acquire  Texas  Bank  &  Trust, 
Dallas,  Texas. 

C  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty,  Missouri  64198-0001: 

1.  Gold  Banc  Corporation,  Inc., 
Leawood,  Kansas;  to  acquire  up  to  100 
percent  of  the  voting  shares  of  Qtirens 
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Bancorporation,.  Inc.,  Tulsa.  Oklahoma, 
and  thereby  indirectly  acquire  Qtizens 
Bank  of  Tiilsa,  Tulsa.  Oklahoma. 

Boud  of  Governors  of  the  Federal  Resove 
System.  September  14. 1998. 
RolMft  deV.  Fiieison. 
Associate  Secretary  of  the  Board. 
[FR  Doc  96-24970  Filed  9-16-98;  8:45  am] 
MUMO  COOK  in»41-F 

FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Margers  of  Banit  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
98-24490)  published  on  pages  48732 
and  48733  of  the  issue  for  Friday. 
September  11. 1998. 

Under  the  Federal  Reserve  Bank  of 
Minneapolis  heading,  the  entry  for  Lake 
Bank  Shares,  Inc.,  Employee  Stock 
Ownership  Plan,  AlberTLea,  Minnesota, 
is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis, 
Minnesota  55480-0291: 

1.  Lake  Bank  Shares.  Inc.,  Employee 
Stock  Ownership  Plan.  Albert  Lea, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  30  percent  of  the 
voting  shares  of  Lake  Bank  Shares,  Inc., 
Albert  Lea,  Minnesota,  and  thereby 
indirectly  acquire  Security  Bank 
Minneapolis,  Albert  Lea,  Minnesota  and 
First  State  bank  of  Emmons,  Emmons, 
Minnesota. 

Comments  on  this  application  must 
be  received  by  October  8, 1998. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  14, 1998. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  98-24972  Filed  9-16-98;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nontianldng  Activities  or 
to  Acquire  Companies  tliat  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 


that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  thatihe  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
othenvise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  ofBces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  ^writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  conunents 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  ofGces  of  the  Board  of  Governors 
not  later  than  October  1, 1998. 

A.  Federal  Reserve  Bank  of  Kansas 
City  p.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Davis  Bancorporation,  Inc.,  Davis, 
Oklahoma  to  acquire  an  additional  5.26 
percent,  for  a  total  of  14.89  percent,  of 
the  voting  shares  of  FBC  Financial 
Corporation,  Claremore,  Oklahoma,  and 
thereby  indirectly  acquire  1st  Bank  . 
Cttdahoma.  Claremore,  Oklahoma,  and 
thereby  engage  in  operating  a  thrift 
depository  institution  pursuant  to 
section  225.28(b)(4)  of  Regulation  Y. 

2.  First  Centralia  Bancshares.  Inc., 
Centralia,  Kansas;  to  acquire  an 
additional  5.26  percent,  for  a  total  of 
14.89  percent,  of  the  voting  shares  of 
FBC  Financial  Corporation,  Claremore, 
Oklahoma,  and  thereby  indirecUy 
acquire  1st  Bank  Oklahoma,  Claremore, 
Oklahoma,  and  thereby  engage  in 
operating  a  thrift  depository  institution 
pursuant  to  section  225.28(b)(4)  of 
Regulation  Y. 

3.  Morrill  Bancshares,  Inc.,  Sabetha, 
Kansas;  to  acquire  directly  and 
indirectly  an  additional  15.78  percent, 
for  a  total  of  44.67  percent,  of  the  voting 
shares  of  FBC  Financial  Corporation, 
Claremore,  Oklahoma,  and  thereby 
indirecUy  acquire  1st  Bank  Oklahoma, 
Claremore,  Oklahoma,  and  thereby 
engage  in  operating  a  thrift  depository 
institution  pursuant  to  section 
225.28(b)(4)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  11, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  98-24942  Filed  9-16-98;  8:45  am) 
BIUMQ  CODE  621 0-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permi^sibl*  Nonbanking  Aetivitias  or 
to  Acquire  Companias  that  are 
Engaged  in  Permissible  Nonbanking 
Aetivitias 

llie  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  direcUy  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baidung  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  oCGces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Iteserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  2, 1998. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303-2713: 

1.  Compass  Bancshares,  Inc., 
Birmingham.  Alabama;  to  acquire 
Albrecht  &  Associates,  Inc.,  Houston. 
Texas,  and  thereby  engage  in  financial 
and  advisory  activities,  pursuant  to  § 
225.28(b)(6)  of  Regulation  Y. 

2:  TIB  Financial  Corporation,  Key 
Largo,  Florida;  to  acquire  through  its 
subsidiary,  TIB  Software  &  Services, 
Inc.,  Key  Largo,  Flordia,  a  30  percent 
interest  in  ERAS  Joint  Venture,  Miami. 
Florida,  and  thereby  engage  in  data 
processing  activities,  pursuant  to  § 
225.28(b)(14)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  ANB  Corporation,  Munde,  Indiana: 
to  retain  15  percent  of  the  voting  shares 
of  American  National  Trust  and 
Investment  Management  Company, 
Muncie,  Indiana,  and  thereby  engage  in 
trust  company  functions,  pursuant  to  § 
225.28(b)(5)  of  Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  September  14, 1998. 
Robert  deV.  Frterson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  98-24971  Filed  9-16-98;  8:45  am] 
iiuiNQ  cone  m*-oi-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

September  23, 1998. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington.  D.C  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  the  design  and 
budget  for  a  Federal  Reserve  Bank's 
building  project. 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
schedtiled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.fiBderalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  September  15, 1998. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc  98-25103  Filed  9-1&-98: 3:55  pm] 
MUMQ  COK  ttie-«i-p 


OFFICE  OF  GOVERNMENT  ETHICS 

Submission  for  0MB  Review; 
Comment  Request  Proposed  Naw 
Public  Financial  Disclosure  Access 
Customer  Servica  Survey 

agency:  Office  of  Government  Ethics 
(OGE). 

ACnON:  Notice. 

SUMMARY:  The  Office  of  Government 
Ethics  has  submitted  the  information 


collection  form  proposed  in  this  notice 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  three-year 
approval  under  the  Paperwork 
Reduction  Act 

DATES:  Comments  on  this  proposal 
should  be  received  by  October  19, 1998. 
ADDRESSES:  Comments  should  be  sent  to 
Joseph  F.  Lackey,  Office  of  Information 
and  Regtilatory  Afiiairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  telephone:  202- 
395-7316. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gressman,  Associate  General 
Coimsel,  Office  of  the  General  Coimsel 
and  Legal  PoUcy,  Office  of  Government 
Ethics,  Suite  500, 1201  New  York 
Avenue,  NW.,  Washington,  E)C  20005- 
3917;  telephone:  202-208-8000,  ext. 
1110;  TDD:  202-208-8025;  FAX:  202- 
208-8037.  A  copy  of  the  proposed 
survey  may  be  obtained,  without  charge, 
by  contacting  Mr.  Gressman. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  has  submitted  its 
proposed  customer  service  stuvey  form 
described  below  to  OMB  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35)  and  three-year  approval 
thereimder. 

The  Office  of  Government  Ethics  is 
planning  to  assess,  through  the 
proposed  "Public  Financial  Disclosure 
Access  Customer  Service  Survey"  form, 
requester  satisfaction  with  the  service 
provided  by  OGE  in  responding  to 
requests  by  members  of  the  public  for 
access  to  copies  of  Standard  Form  (SF) 
278  Executive  Branch  Personnel  Public 
Financial  Disclosiue  Reports  on  file 
with  the  Office.  Most  of  the  SF  278 
reports  available  at  OGE  are  those  filed 
by  executive  branch  Presidential 
appointees  subject  to  Senate 
confirmation.  Requests  for  access  to  SF 
278  reports  are  made  pursuant  to  the 
special  public  access  provision  of 
section  105  of  the  Ethics  in  Government 
Act  of  1978  (the  Ethics  Act),  as  codified 
at  5  U.S.C.  appendix,  section  105,  and 
5  CFR  2634.603  of  OGE's  executive 
branchwide  regulations  thereunder,  by 
completing  an  OGE  Form  201,  "Request 
to  Inspect  or  Receive  Copies  of  SF  278 
Executive  Branch  Personnel  PubUc 
Financial  Disclosure  Report  or  Other 
Covered  Record." 

The  Office  of  Government  Ethics  will 
distribute  the  new  access  customer 
service  survey  forms  to  requesters  along 
with  their  copies  of  requested  SF  278 
reports,  with  instructions  asking  them  to 
complete  and  return  the  survey  to  OCE 
via  the  self-contained  postage-paid 
postcards  (the  reverse  side  of  the  survey 


form,  when  folded,  becomes  a 
preaddressed  postcard).  The  purpose  of 
the  survey  will  be  to  determine  through 
customer  responses  how  well  OGE  is 
responding  to  such  requests  and  how 
the  Agency  can  improve  its  customer 
service  in  this  important  area. 

Purstiant  to  the  Paperwork  Reduction 
Act,  OGE  is  not  including  in  its  public 
burden  estimate  for  the  new  access 
customer  service  survey  form  the 
limited  number  of  access  requests  filed 
by  other  Federal  agencies  or  Federal 
employees.  Nor  is  OGE  including  in  that 
estimate  the  also  limited  number  of 
requests  for  copies  of  other  records 
covered  under  the  special  Ethics  Act 
public  access  provision  (such  as 
certificates  of  divestiture),  since  the 
survey  will  only  be  sent  to  persons  who 
request  copies  of  SF  278  reports.  As  so 
denned  and  assuming  a  100%  return 
rate,  the  total  number  of  access  stuvey 
forms  for  copies  of  SF  278s  estimated  to 
be  filed  annually  at  OGE  over  the  next 
three  years  by  members  of  the  pubUc 
(primarily  by  news  media 
representatives,  public  interest  group 
members  and  private  citizens)  is  186. 
This  estimate  is  based  on  a  caladation 
of  the  average  niunber  of  underlying 
access  requests  for  copies  of  SF  278 
reports  received  at  OGE  over  the  pwst 
two  calendar  years — 1996  (152  requests) 
and  1997  (220  requests).  The  estimated 
average  amount  of  time  to  read  the 
instructions  on  the  new  ctistomer 
service  survey  form  and  complete  the 
form  is  three  minutes.  Thus,  the  overall 
estimated  annual  public  burden  for  the 
proposed  OGE  PubUc  Financial 
Disclosiuv  Access  Customer  Service 
Survey  will  be  nine  hours  (186  forms  x 
3  minutes  per  form,  with  the  nvunber  of 
hours  rounded  off  from  9.3  to  9). 

On  June  19, 1998,  OGE  published  its 
first  round  notice  of  the  forthcoming 
request  for  paperwork  clearance  for  this 
new  customer  survey.  See  63  FR  33668. 
with  comments  due  by  September  2. 
1998.  The  Office  of  Government  Ethics 
did  not  receive  any  comments  or 
requests  for  copies  of  the  proposed 
survey  form. 

In  this  second  round  notice,  public 
comment  is  again  invited  on  each  aspect 
of  OGE's  proposed  new  access  customer 
service  survey  form,  including 
specifically  views  on:  the  need  for  and 
practical  utility  of  this  new  collection  of 
information;  the  accuracy  of  OGE's 
public  burden  estimate;  the  potential  for 
enhancement  of  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  the  minimization  of 
burden  (including  the  possibility  of  use 
of  information  tedinology).  The  Office 
of  Government  Ethics,  in  consultation 
with  OMB,  will  consider  all  ounments 
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raceived.  which  will  become  a  matter  of 
pubUc  record. 

Approved:  September  14, 1998. 
F.  Gary  Davia, 

Deputy  Director.  Office  of  Government  Ethics. 
[FR  Doc.  9&-24968  Filed  9-16-^98;  8:45  am] 
MJJNQ  COOE  aMS-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Science  Board  to  the  Food  and  Drug 
Administration;  Notice  of  Meeting 

AaENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  pubUc  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Science  Board  to 
the  Food  and  Drug  Administration. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  October  21. 1998, 9  a.m.  to  4 
p.m. 

Location:  Washington  Plaza  Hotel, 
Washington  Room,  10  Thomas  Circle. 
NW.,  Washington,  DC. 

Contact  Person:  Susan  K.  Meadows, 
Office  of  Science  (HF-32).  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
4591,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  IX 
area),  code  12603.  Please  call  die 
Information  Line  for  up-to-date 
information  on  this  meeting.  ■ 

Agenda:  Information  will  be 
presented  to  the  board  regarding  broad 
scientific  and  technical  issues 
including:  (1)  A  proposal  for  review  of 
research  conducted  at  the  Center  for 
Food  Safety  and  AppUed  Nutrition,  (2) 
the  process  for  external  peer  review  of 
research  programs,  (3)  operational 
models  for  FDA  science  and  research 
management  and  coordination,  and  (4) 
scientific  issues  of  interest  to  FDA 
stakeholders. 

Procedure:  On  October  21. 1998,  from 
10  a.m.  to  4  p.m.,  the  meeting  is  open 
to  the  pubhc.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 


before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  1. 1998.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  2:30 
p.m.  and  3:30  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  ^ould  notify  the  contact 
person  by  October  1, 1998,  and  submit 
a  brief  statement  of  the  general  natiue  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addre^es  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  mtike  their  presentation. 

Closed  Committee  Deliberations:  On 
October  21, 1998,  from  9  a.m.  to  10  a-m., 
the  meeting  will  be  closed  to  permit 
discussion  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  The  board  will  discuss 
nominations  for  the  FDA  Awards  for 
Scientific  Achievement.  Such 
discussion  in  a  public  meeting  would 
disclose  information  of  a  personal 
nature  and  would  constitute  an  invasion 
of  personal  privacy. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  September  10, 1998. 
William  B.  Schnltz. 

Acting  Commissioner  of  Food  and  Drugs. 
(FR  Doc.  98-24865  Filed  9-16-98;  8:45  am] 

BILUNO  CODE  41«0-01-F  " 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 
[Document  ktonttflen  HCFA-R-0074] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  v«rith  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  pubUshing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utihty  of  the  proposed 


information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currenUy 
approved  collection;  Title  of 
Information  Collection:  Income  and 
EUgibility  Verification  System  (lEVS) 
and  Supporting  Regulations  in  42  CFR 
435.940—435.965:  Form  No.:  HCFA-R- 
0074  (OMB«  0938-0467);  Use:  Section 
1137  of  the  Social  Seouity  Act  requires 
Medicaid  State  agencies  and  other 
federally  funded  welfare  agencies  to 
request  income  and  resource  data  from 
certain  federal  agencies.  State  wage 
information  collection  agencies,  and 
State  imemployment  compensation 
agencies  through  an  lEVS.  The  purpose 
of  the  lEVS  is  to  ensure  that  only 
eUgible  individuals  receive  benefits.; 
Frequency:  Annually;  Affected  Public 
State,  local,  or  tribal  government; 
Number  of  Respondents:  54;  Total 
Annual  Responses:  54;  Tota7  Annual 
Hours:  131,390. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  yovu-  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directiy  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards. 
Attention:  Louis  Blank,  Room  N2-14- 
26.  7500  Security  Boulevard.  Baltimore. 
Maryland  21244-1850. 

Dated:  September  8, 1998. 
John  P.  Burke  m. 

HCFA  Reports  deaiance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

(FR  Doc  98-24882  Filed  9-1&-98;  8:45  am] 
HLUNQ  OOOC  4ia»49-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  nnancing  Administration 
[Document  Identiflar:  HCFA-A-259) 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Departinent  of  Health  and 
Human  Services,  is  pubUshing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  the 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
hurden;  (3)  ways  to  enhance  the  quaUty, 
utiUty,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Evaluation  of 
the  EveiCare  Demonstration;  Form  No.: 
HCFA-R-259;  Use:  This  survey  will 
capture  information  on  the  quaUty  of 
capitated  Medicare  coverage  to  nursing 
home  residents,  such  as  the  description 
of  the  person,  information  regarding 
enrollment  /disenrollment,  quality  of 
life,  satisfaction  including  issues  of 
access  to  services,  advance  medical 
directives,  general  health,  and 
functional  status.  This  information  will 
be  used  to  support  analyses  of 
enrollment  decisions,  access  to  services 
and  providers,  and  outcomes  for  both 
the  enrollee  and  family  members.  The 
imderlying  premise  of  the  EverCare 
demonstration  is  that  closer  attention  to 
primary  care  needs  of  high-risk  patients 
through  the  use  of  nurse  practitioners 
and/or  physicians  assistants  can  reduce 
the  use  of  hospitals  (and  emergency 
rooms).  Frequency:  On  occasion; 
Affected  Public:  Individuals  or 
Households;  Number  of  Respondents: 
3,150;  Total  Annual  Responses:  3,150; 
Total  Annual  Hours:  1,962. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 


address  and  phone  number,  to 
Paperwork^dh.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services. 
Security  and  Standards  Group.  Division 
of  HCFA  Enterprise  Standards, 
Attention:  John  Rudolph,  Room  N2-14- 
26,  7500  Security  Boulevard.  Baltimore. 
Maryland  21244-1850. 

Dated:  September  4, 1998. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Office,  Division  of 
HCFA  Enterprise  Standards,  Security  and 
Standards  Group,  Health  Care  Financing 
Administration. 

[FR  Doc  98-24932  Filed  9-16-98;  8:45  am] 
BILUNQ  COOE  «110-«»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 
[Document  IdentifieR  HCFA-R-224] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utiUty  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  informaticm  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  q^nformation  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currenUy 
approved  collection;  Tide  of 
Information  Collection:  Collection  of 
Managed  Care  Data  Using  the  Uniform 
Institutional  Providers  Form  (HCFA- 
1450/UB-92)  and  Supporting  Statute 
Section  1853(a)(3)  of  the  Balanced 


budget  Act  of  1997;  Form  No.:  HCFA- 
R-224  (OMB  No.  0938-0711);  Use: 
Section  1853(a)(3)  of  the  Balanced 
Budget  Act  (BBA)  requires 
Medicare+Choice  organizations,  as  well 
as  eligible  organizations  with  risk- 
sharing  contracts  imder  section  1876,  to 
submit  encounter  data.  Data  regarding 
inpatient  hospital  services  are  required 
for  periods  beginning  on  or  after  July  1. 
1997.  These  data  may  be  collected 
starting  January  1, 1998.  Other  data  (as 
the  Secretary  deems  necessary)  may  be 
reomred  beginning  July  1, 1998. 

The  BBA  also  requires  the  Secretary 
to  implement  a  risk  adjustment 
methodology  that  accounts  for  variation 
in  per  capita  costs  based  on  health 
status.  This  payment  method  must  be 
implemented  no  later  than  January  1, 
2000.  The  encounter  data  are  necessary 
to  implement  a  risk  adjustment 
methodology. 

Hospital  data  from  the  period,  Jidy  1, 
1997— June  30, 1998,  will  serve  as  the 
basis  for  plan-level  estimates  of  risk 
adjusted  payments.  These  estimates  will 
be  provided  to  plans  by  March.  1999. 
Encoimter  data  collected  fit>m 
subsequent  time  periods  will  serve  as 
the  basis  for  actual  payments  to  plans 
for  CY  2000  and  beyond. 

In  implementing  the  requirements  of 
the  BBA,  hospitals  will  submit  data  to 
the  managed  care  plan  for  enrollees  who 
have  a  hospital  discharge  using  the 
HCFA-1450  (UB-92),  Uniform 
Institutional  Provider  Claim  Form. 
Encounter  data  for  hospital  discharges 
occurring  on  or  after  July  1. 1997  are 
required.  While  submission  from  the 
hospital  to  the  plan  is  required,  plans 
are  provided  with  an  alternate 
submission  route  for  the  start-up  year. 

Special  procedures  have  been 
identified  to  ensure  that  hospital 
encounter  data  are  submitted  for 
discharges  occurring  between  July  1, 
1997  and  June  30, 1998.  the  start-up 
year.  HCFA  has  identified  three 

alternatives  for  the  submission  of 

hospital  encounter  data  for  discharges 
during  the  start-up  year,  including  the 
following: 

Cation  1:  The  Plan  will  have  a 
hospital  submit  UB-92s  or  Medicare 
Part  A  ANSI  ASC  X12  837  (ANSI  837) 
records  using  the  traditional  HMO  "No 
Pay"  bill  metiiod. 

Option  2:  The  Plan  can  currently 
produce  a  complete  UB-92/ ANSI  837 
and  will  hold  the  data  until  the  fiscal 
intermediary  (FI)  can  accept  it. 

Option  3:  The  Plan  vfill  submit  an 
abbreviated  UB-92  data  set  via  an 
alternative  route. 

During  the  start  up  year,  the  plan  is 
expected  to  establish  an  electronic  data 
linkage  to  a  FI  to  be  determined  by 
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HCFA.  HCFA  will  assist  Plans  in 
initiating  discussions  with  their  FI.  By 
July  15. 1998.  the  Plan  is  expected  to 
have  completed  this  linkage,  including 
testing  of  the  Unkage,  and  to  be  capable 
of  transmitting  hospital  encounter  data 
to  a  FI.  Data  for  the  start-up  year  must 
be  transmitted  to  the  plan's  FI  by 
September.  18. 1998.  All  data  with 
discharge  dates  after  July  1. 1998  wiU  be 
transmitted  using  this  hnkage.  (See 
Appendix  HI  for  additional  information 
on  the  transmission  of  data  to  HCFA.) 
Each  plan  and/or  contract  will  use  a 
single  FI.  HCFA  will  estabUsh  a  series 
of  interim  deadlines  to  ensxire  that  plans 
are  making  sufficient  progress  toward 
accomplishing  this  linkage  no  later  than 
July  15. 1998. 

After  plans  have  established  linkages 
to  a  FI.  hospitals  will  submit  HCFA- 
1450  (UB-92)  forms  to  the  managed  care 
plan.  The  HCFA-1450  (UB-92)  form  is 
identical  to  the  one  used  by  hospitals  in 
billing  for  Medicare  fee-for-service 
claims.  After  receiving  the  pseudo  claim 
from  the  hospital,  the  plan  attaches  the 
plan  identifier,  which  is  the  HCFA 
assigned  managed  care  organization 
(MCO)  Contract  Number,  and  submits 
the  pseudo-claim  electronically  to  the 
fiscal  intermediary  (FI).  The  data 
processing  flow  by  the  FI  is  very  similar 
to  current  claims  processing  for  the  fee- 
for-service  system,  except  that  no 
pajnment  is  authorized  to  the  plan. 
Pseudo  claims  will  flow  through  the  FI 
to  our  Common  Working  File  (CWF)  and 
will  be  retained  by  HCFA. 

Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit,  Not- 
for-profit  institutions,  and  Federal 
government;  Number  of  Respondents: 
1.9  million;  Total  Annual  Responses: 
1.9  million;  Total  Annual  Hours:  6,547. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
nxmiber.  OMB  niomber.  and  HCFA 
docimient  identifier,  to 
Paperwork©hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Hviman 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington,  D.C.  20503. 


Dated:  September  8, 1998. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
^terprise  Standards. 
(FR  Doc.  98-24881  Filed  9-1&-98;  8:45  am) 

BILUNQ  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administra&on 
[Document  Identifier  HCFA-A-22Q] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

AGENCY:  Health  Care  Financing 
Administration. 

In  compUance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Himian  Services,  is  publishing  the 
following  smnmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utiUty  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciu^cy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quaUty. 
utiUty,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collections  referenced  below.  In  . 
compUance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  training  of  respondents  to 
complete  the  collection  o^mformation 
will  be  required  before  the  expiration  of 
the  normal  time  limits  under  OMB's 
regulations  at  5  CFR,  Part  1320.  This 
collection  is  necessary  to  ensure 
compUance  with  section  1854  of  the 
Balanced  Budget  Act.  Under  Part  C  of 
the  Social  Security  Act  and  42  CFR 
422.306  of  the  regulations,  a 
Medicare+Choice  (M+C)  organization  is 
required  to  siibmit  an  Adjusted 


Community  Rate  (ACR)  proposal  prior 
to  05/01/99,  whi(i  is  used  by  M+C 
organizations  to  price  its  benefit 
packages  (M+C  plan).  Without 
emergency  approval  entities  interested 
in  participating  in  the  M+C  program 
will  not  he  afforded  enough  time  to 
thoroughly  imderstand  the  requirements 
and  submit  the  required  appUcation 
prior  to  the  05/01/99  deadline.  A 
training  session  is  being  scheduled  for 
November  1998  to  provide  interested 
parties  sxiffident  information  to 
properly  complete  the  ACR.  These 
organizations  may  need  to  develop 
alternate  methods  to  accimiulate  data  to 
include  in  their  ACR  submissions. 
Without  the  training  session,  some 
organizations  may  submit  ACRs  that  are 
not  complete,  timely,  or  accurate.  HCFA 
has  the  authority  to  impose  sanctions  or 
may  choose  not  to  renew  the 
organization's  contract.  As  a  result, 
pubUc  harm  is  likely  to  result  because 
eUgible  individuals  may  not  receive  the 
M+C  health  insurance  options 
stipulated  by  the  BBA. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  collection  within  eleven 
working  days,  writh  a  180-day  approval 
period.  Written  conmients  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  within  ten  working 
days.  During  this  180-day  period,  we 
wiU  pubUsh  a  separate  Federal  Register 
notice  aimotmcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
pubUc  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Request:  New 
collection. 

Title  of  Information  Collection: 
Managed  Care  Adjusted  Commimity 
Rate  (ACR)  Proposal. 

Form  Number:  HCFA-R-228  (OMB 
approval  #:  0938-NEW). 

Use:  This  coUection  effort  will  be 
used  to  price  the  M+C  plan  offered  to 
Medicare  beneficiaries  by  an  M+C 
organization.  Organizations  submitting 
the  Adjusted  Community  Rate  form 
wotild  include  all  M+C  organizations 
plus  any  organization  intending  to 
contract  with  HCFA  as  a  M+C 
organization.  These  current  M+C 
organization  contractors  will  be 
required  to  submit  this  form  no  later 
than  May  1. 1999  for  the  calendar  year 
2000. 


Frequency:  Aimually. 
Affected  Public:  Busii 


Businesses  or  other 


for  profit.  Not-for-profit  institutions. 
Number  of  Respondents:  400. 
Total  Annual  Responses:  400. 


Total  Annual  Hours  Requested: 
40.000. 


To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwoik 
coUections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfiB.gov/regs/prdact95.htm.  or  E- 
mail  your  request,  including  your 
address  and  phone  nimiber,  to 
Paperwork©hc£a.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  coUection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  within  ten  working 
days: 

Health  Care  Financang  Adfliinistration, 
Office  of  Information  Services. 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Room  N2-14-26.  7500 
Security  Boulevard.  Baltimore.  MD 
21244-1850.  Fax  Number:  (410)  786- 
0262,  Attn:  John  Rudolph  HCFA-R- 
228 
and. 

Office  of  Information  and  Regulatory 
AfEairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167,  Attn:  AlUson 
Herron  Eydt,  HCFA  Desk  Officw 
Dated:  September  10. 1998. 

loha  P.  Burke  m, 

HCFA  Reports  aearance  Officer. 

HCFA,  Office  of  Information  Services, 

Security  and  Standards  Group,  Division  of 

HCFA  Enterprise  Standards. 

(FR  Doc  98-24933  Filed  9-16-98;  8:45  am] 

■UJNO  COM  4ia»4|.# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier  HCFA-R-2S7] 

Emergenqf  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

In  compUance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services  (DHHS),  is  pubUshing 
the  following  summary  of  proposed 
collections  for  pubUc  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  bimlen 
estimate  or  any  other  aspect  of  this 
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coUection  of  information,  including  any 
of  the  fpUowing  subjects:  (1)  The 
necessity  of  the  utiUty  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  acctiracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quaUty, 
UtiUty,  and  clarity  of  the  information  to 
be  coUected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  coUection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
coUection  referenced  below.  In 
compUance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  hav* 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  foUowing 
requirements  for  emei^gency  review.  Due 
to  the  unanticipated  event  and  the  fact 
that  this  coUection  of  this  information  is 
needed  before  the  expiration  of  the 
normal  time  limits  under  OMB's 
regulations  at  5  CFR  part  1320,  we  are 
requesting  an  emergency  review. 

With  the  creation  of  the 
Medicare+Choice  program,  as  required 
by  the  Balanced  Budget  Act  of  1997 
(Pub.  L.  105-33),  new  provisions  have 
been  implemented  to  coordinate 
Medicare  beneficiaries'  choices  through 
the  Medicare+Choice  organizations. 
SpecificaUy,  the  provisions  require  the 
estabUshment  of  procedures  through 
which  Medicare+Choice  elections  are 
made  and  changed,  including  the  form 
and  manner  in  which  such  elections  are 
made  and  changed,  as  required  by 
section  4001  of  the  Balanced  Budget  Act 
(BBA)  of  1997.  This  necessitated  a  need 
to  create  an  additional  mechanism  for 
beneficiaries  make  election  to  disenroU 
to  origiiul  Medicare.  This  also  provided 
the  opportunity  to  coUect  information 
on  beneficiary  disenrollment  behavior, 
as  the  BBA  provisions  required  the 
development  of  quaUty  and 
performance  measiues,  sp>ecificaUy 
including  coUection  of  information 
regarding  disenrollment  rates. 
Collection  of  disenrollment  reason  data 
wiU  promote  active,  informed  selection 
by  beneficiaries  of  options  as  well  as  to 
conduct  quaUty  control  studies.  By 
aUowing  beneficiaries  the  abiUty  to 
request  the  disenrollment  forms  from 
the  customer  teleservice  representatives. 
HCFA  wiU  ultimately  be  providing  the 
beneficiary  with  more  flexibiUty  and  ^ 
options. 

The  purpose  of  this  submission  is  to 
request  approval  of  a  disenrollment 
form  that  beneficiaries  wiU  be  able  to 
obtain  from  the  Medicare+Choice  toU- 
fiee  niuiber  that  is  to  be  estabUshed  (as 
reqtiired  by  the  BBA).  Such  a  form 


allows  the  beneficiary  to  disenroU  from 
a  Medicare+Choice  organization  to 
original  (fee-for-service)  Medicare  and 
aUows  HCFA  to  coUect  information  for 
analjrsis  of  disenrollment  rates  and 
reasons  fw  disenrollment.  The 
Medicare+Choice  toU-free  number  wiU 
be  operational  in  November  1998  and  a 
more  expedient  review  is  needed  in 
order  for  the  form  to  be  ready  to  provide 
to  the  beneficiaries  when  the  caU  center 
is  operational. 

HCFA  is  requesting  OMB  review  and 
approval  of  this  coUection  within  eleven 
working  days,  with  a  180-day  approval 
period.  Written  comments  and 
recommendations  wiU  be  accepted  from 
the  pubUc  if  received  by  the  individual 
designated  below,  within  ten  working 
days  of  pubUcation  of  this  notice  in  the 
Federal  Register. 

During  this  180-day  period,  HCFA 
wiU  pursue  OMB  clearance  of  this 
coUection  as  stipulated  by  5  CFR  1320. 

7>pe  of  Information  Collection 
Request:  New  CoUection. 

Title  of  Information  Collection: 
Medicaie+Ciioice  Disenrollment  Form.. 

Fonn  Nos.:  HCFA-R-257. 

Use:  The  primary  purpose  of  the  new 
form  is  to  receive  and  process  the 
beneficiary's  request  for  disenrollment 
from  a  Medicare+Choice  plan  and  to 
return  to  original  (fiBe-fbr-service) 
Medicare.  The  secondary  purpose  of  the 
new  form  is  to  obtain  the  reason  for  the 
disenrollment.  for  analysis  and 
reporting. 

Frequency:  As  requested  by 
beneficiary. 

Affectea  Public:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions,  and  Federal 
government. 

Number  of  Respondents:  60,000 
annually, 

Total  Annual  Responses:  20.000  in 
first  year.  60.000  thereafter. 

Toto/ i^iuiuo/ Hours:  3.960. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  coUections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
docimient  identifier,  to 
Paperwork^c£a.gov,  or  call  the  Reports 
Qearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
conmients  regarding  the  burden  or  any 
other  aspect  of  these  coUections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and  record 
keeping  requirements  must  be  mailed 
and/or  faxed  to  the  designee  referenced 
below,  within  ten  woridng  days  of 
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publication  of  this  collection  in  the 
Federal  Register 

Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Group, 
Division  of  HCFA  Enterprise 
Standards,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Fax  Number:  (410)  786- 
0262,  Attn:  Louis  Blank  HCFA-R-257 

and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167,  Attn:  Allison 
Herron  Eydt,  HCFA  Desk  Officer. 

Dated:  September  10, 1998. 
John  P.  Burke  m, 

HCFA  Reports  Qeaiance  Officer.  HCFA, 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(PR  Doc.  98-24934  Filed  9-16-98;  8:45  am) 

WLLMO  COOE  4120-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Partners  for  ttie  National  Organ  and 
Tissue  Donation  initiative 

agency:  Health  Resources  and  Services 

Administration,  HHS. 

ACnON:  Notice  of  opportimity  for  "  .     . 
partnerships. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA), 
Department  of  Health  and  Human 
Services  (DHHS),  annoimces  the 
opportunity  for  pubUc  or  private 
nonprofit  or  for-profit  organizations  or 
corporations  to  develop  partnerships 
with  DHHS  to  carry  out  specific 
components  of  the  National  Organ  and 
Tissue  Donation  Initiative. 

DATES:  To  receive  consideration, 
requests  to  participate  as  a  partner  must 
be  received  by  D.W.  Chen,  MJ).,  MP.H., 
Acting  Director,  Division  of 
Transplantation,  Office  of  Special 
Programs  (OSP),  HRSA.  There  are  no 
deadlines  applicable  to  this  partnership 
opportunity. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
D.W.  Chen,  Acting  Director,  Division  of 
Transplantation,  OSP,  HRSA,  Farklawn 
Building,  Room  7-29,  5600  Fishers 
Lane,  Rockville.  Maryland,  20857,  (301) 
443-7577. 


'SUPPLEMENTARY  INFORMATION: 
Background 

While  medical  advances  now  enable 
more  than  20,000  Americans  per  year  to 
receive  organ  transplants  that  save  or 
enhance  their  lives,  not  enough  organs 
are  available  to  help  everyone  in  need. 
As  a  result,  about  4,000  people  die  in 
the  U.S.  each  year— about  10  every 
day — ^while  waiting  for  a  donated 
kidney,  liver,  heart,  limg,  or  other  organ. 
Today,  more  than  56,000  people  are  on 
the  national  organ  transplant  waiting 
list,  yet  fewer  than  9,000  people  became 
organ  donors  in  1997.  Two  major 
impediments  to  donation  are  that  many 
farnilies  of  potential  donors  are  not 
asked  abput  donation  possibilities,  and 
many  who  are  asked  refuse. 

As  part  of  DHHS'  efforts  to  increase 
organ  and  tissue  donation,  DHHS  has 
developed  the  National  Organ  and 
Tissue  Donation  Initiative  (Initiative)  to 
implement  strategies  for  surmounting 
current  barriers  to  donation.  The  goals 
of  the  Initiative  are  to:  (1)  increase 
consent  to  donation,  (2)  ensure  that 
families  of  potential  donors  are  given 
the  option  of  donation,  and  (3)  focus 
research  and  increase  knowledge  about 
what  works  to  increase  donation. 

To  address  these  goals,  DHHS  will 
create  a  broad  national  partnership  of 
public,  private,  and  volunteer 
organizations  to  encourage  Americans  to 
agree  to  organ  and  tissue  donation.  The 
partnerships  will  emphasize  the  need  to 
make  decisions  about  donation  and  to 
share  these  decisions  with  one's  family, 
targeting  the  general  public  as  well  as 
minority  populations. 

The  Initiative  also  will  address  health 
care  providers,  consimiers,  and 
physicians  so  that  all  potential  donors 
are  referred  by  hospitals  to  organ 
prociuement  organizations  (OPOs)  and 
families  may  have  the  option  to  donate 
or  not  to  donate. 

Finally,  the  Initiative  encourages 
research  and  evaluation  to  identify 
effective  strategies  for  increasing 
donation.  This  Initiative  will  build  on 
more  than  a  decade  of  experience 
gained  from  government,  private,  and 
voliuiteer  efforts. 

Requirements  for  Partnership 

The  Initiative  is  seeking  partnerships 
with  public  or  private  nonprofit  or  for- 
profit  organizations  or  corporations  to 
develop  and  implement  strategies 
addressing  the  goals  and  incorporating 
the  messages  of  this  Initiative  with  the 
overall  aim  of  increasing  organ  and 
tissue  donation  and  focusing  on  relevant 
target  groups,  including  minorities, 
health  care  professionals,  government 
agencies,  community  organizations, 
businesses,  the  general  public  and 


others.  DHHS  will  reserve  the  right  to 
determine  the  form,  content,  and 
methods  utilized  in  strategies  proposed 
by  prospective  partners.  "Hie  Initiative 
envisions  partnerships  with  a  wide 
variety  of  groups  and  corporations  that 
ran  reach  the  American  public  with  the 
Initiative's  message  and  help  to  increase 
the  number  of  Americans  willing  to  be 
organ  and  tissue  donors.  These  partners 
would  assist  in  the  development  and 
implementation  of  programs  and  the 
development  and  dissemination  of 
information  materials.  Evaluation  of 
partnership  efforts  is  highly 
recommended.  Partners'  duties  will 
include: 

(1)  Identification  of  strategies  to 
increase  organ  and  tissue  donation  and, 
where  appropriate,  evaluation  protocols 
for  measuring  the  impact  of  these 
strategies;  and 

(2)  Implementation  of  identified 
strategies  with  evaluation  procedures, 
where  appropriate. 

Specific  partnerships  may  be 
dependent  on  the  availabilily  of 
resources  to  perform  the  partnership 
activities.  Partners  may  collaborate  with 
other  partners  as  one  way  to  leverage 
and  maximize  resovuces. 

Eligibility  far  Partnership 

To  be  eligible,  an  interested  party 
mtist  be:  (1)  a  public  or  a  private 
nonprofit  or  for-profit  organization  or 
corporation,  and  (2)  an  entity  that,  by 
virtue  of  its  natiue  and  purpose,  has  a 
legitimate  interest  in  the  Nation's 
health. 

Expressions  of  Interest 

Each  request  for  partnership  should 
be  in  writing  and  contain  information 
pertinent  to  the  partnership 
opportunity. 

Evaluation  Criteria 

The  partners  will  be  selected  by  the 
Division  of  Organ  Transplantation, 
HRSA,  in  consultation  with  the  Office  of 
the  Secretary,  DHHS,  based  on  the 
following  evaluation  criteria: 

(1)  The  interested  party's 
qualifications  and  capability  to  develop, 
implement,  and  (where  appropriate) 
evaluate  strategies  to  increase  organ  and 
tissue  donation  that  are  congruent  with 
the  goals  and  messages  of  this  Initiative; 

(2)  The  ability  of  tiie  interested  party 
to  provide  or  acquire  resources  for  the 
development,  implementation,  and 
evaluation  (as  appropriate)  of  the 
proposed  strategy  and  the  interested  . 
party's  capability  of  reaching  the 
specific  population(s)  targeted  by  the 
strategy; 

(3)  A  description  of  the  interested 
party's  dealings  with  DHHS. 
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In  addition,  the  Government  will 
evaluate  carefully  whether  to  enter  into 
a  partnership  with  an  entity  that  would 
be  deemed  a  "prohibited  source"  under 
the  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch,  and 
may  choose  to  deny  a  partnership  with 
a  "prohibited  source."  A  prohibited 
soiuce  has  been  defined  in  5  CFR 
2635.203(d)  as  any  person  or  entity  that 
(1)  is  seeking  official  action  by  the 
agency  planning  the  event,  (2)  does 
business  or  seeks  to  do  business  with 
that  agency,  (3)  conducts  activities 
regulated  by  that  agency,  (4)  has 
interests  that  may  be  substantially 
affected  by  the  performance  or 
nonperformance  of  the  official  duties  of 
an  employee  of  that  agency;  or  (5)  is  an 
organization  the  majority  of  whose 
members  are  described  in  (l)-(4)  above. 
While  partnerships  with  "prohibited 
sources"  are  not  necessarily  prohibited, 
the  Government  must  weigh  the 
importance  of  working  with  a  given 
"prohibited  source"  against  the 
appearance  of  a  conflict  of  interest 
before  that  source  may  be  accepted  as  a 
partner. 

Neither  this  notice  nor  acticms 
pursuant  thereto  create  a  property  right 
or  right  of  any  kind  in  any  nattual  or 
artificial  person  requesting  partnership. 
DHHS  has  the  imilateral  right  to  refuse 
to  enter  into  a  partnership  arrangement 
with  any  entity,  and  the  exercise  of  this 
right  is  solely  within  the  discretion  of 
DHHS. 

Other  Information 

Prior  to  the  selection  of  the  partners, 
DHHS  staff  involved  in  the  Initiative 
will  meet  separately  with  those 
interested  parties  who  best  meet  the 
evaluation  criteria.  In  those  situations 
where  the  Food  and  Drug 
Administration  regulates  the  labeling  of 
products  manufactured  by  the  partners, 
the  inclusion  of  Initiative  information 
on  such  products  will  be  subject  to  FDA 
review  and  may  require  agency 
authorization,  depending  on  how  and 
the  context  in  which  the  information  is 
to  be  used.  Fiuther,  as  a  general  rule, 
restrictions  will  apply  to  the  use  of 
Initiative  indicia  so  as  to  avoid 
suggestions  that  DHHS,  or  any  other 
department  or  agency  of  the  Federal 
Government,  endorses  any  of  the 
products  involved  in  the  Initiative. 
Once  details  of  the  program  have  been 
mutually  agreed  upon,  partners  will  be 
required  to  enter  into  a  partnership 
agreement  with  DHHS  setting  forth  the 
rights  and  responsibilities  of  the  partner 
and  DHHS. 


Dated:  September  11, 1998. 
Qaude  Earl  Fox. 
Administrator. 

|FR  Doc.  98-24911  Filed  9-16-98;  8:45  am] 
BILUNQ  COOE  4iaO-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  Inspector  General 


Program  Exclusions:  August  1998 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  August  1998,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  room) 
furnished,  ordered  or  prescribed  by  an 
excluded  party  under  the  Medicare, 
Medicaid,  and  all  Federal  Health  Care 
programs.  In  addition,  no  program 
payment  is  made  to  any  business  or 
facility,  e.g.,  a  hospital,  that  submits 
bills  for  payment  for  items  or  services 
provided  by  an  excluded  party.  Program 
beneficiaries  remain  free  to  decide  for 
themselves  whether  they  will  continue 
to  use  the  services  of  an  excluded  party 
even  though  no  program  payments  will 
be  made  for  items  and  services  provided 
by  that  excluded  party.  The  exclusions 
have  national  effect  and  also  apply  to  all 
Executive  Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject  city,  state 


Effective 
date 


PROGRAM-RELATED  CONVICTIONS 


Aginsky,  Roman 

9/2(V1998 

Lkk)  Beach,  NY 

Alegre,  Santiago 

9/20/1998 

Hialeah,  FL 

Anderson,  Patricia  White 

9/20/1998 

Decatur,  GA 

Ayzenshtat,  Zoya 

9/20/1998 

Merrick,  NY 

BuHard,  Carol 

9/20/1998 

Decatur,  GA 

Bullard,  Lester 

9/20/1998 

Decatur,  GA 

9/20/1998 

Batesville,  MS 

Cfovwi  Ostomy,  Inc „.. 

9/20/1998 

Sunrise.  FL 

Cummings,  Rot)ert 

9/20/1998 

Rumford,  Rl 

Disante,  Anthony  F 

9/20/1998 

Coraopoiis,  PA 

Donlin,  Dennis  L 

9/20/1998 

Clairton,  PA 

DounsW,  Valeri 

9/20/1998 

Brooklyn,  NY 

Doval,  Ana  Maria 

9/20/1998 

Subject  city,  state 


Miami,  FL 

Fernandez,  Jorge 

9/20/1998 

Miami,  FL 

Gomez.  Zorakla 

91^20/1998 

Hialeah.  FL 

Hayes,  McCoy,  Jr 

9/20/1998 

GoUsboro.  NC 

Hernandez.  Gabriel 

9/20/1998 

Miami,  FL 

Jones.  Randy  . — _ 

9/20/1998 

El  Reno.  OK 

Keenan.  Michelle 

9/20/1998 

East  Ryegate,  VT 

Kobashigawa.  Ted  Hajime 

9/20/1998 

Sacramento.  CA 

LawrenciB,  Irving  Jack 

9/20/1998 

Conyers,  GA 

Lawrence,  Renee  D 

9/20/1998 

Conyers,  GA 

Lombardo,  Edward  P 

9/20/1998 

Milan.  Ml 

Lynn.  Bambi 

9/20/1998 

Goffstown,  NH 

Maxwell,  Harold  Marion 

9/20/1998 

Missoula.  MT 

McKeller,  Annie  Alston  

9/20/1998 

Nashville.  NC 

Medi  SheikJ.  Inc 

12/17/1997 

Tamarac,  FL 

MeMn-Hodge,  Fayanna  L  

9/20/1998 

Baltimore,  MD 

Miner,  Emest  Cariton 

9/20/1998 

Seattle,  WA 

Morisset.  Joan  V 

9/20/1998 

Amherst  NY 

Morton,  Sallie  Jones 

9/20/1998 

Phenix,  VA 

Peck,  Kathryn  Marie  

9/20/1998 

Fort  Collins,  CO 

Penate,  OrtarKlo „ 

9/20/1998 

Davie.  FL 

9/20/1998 

Georgetown,  CO 

Pokxin.  Oscar  Jose  

9/20/1998 

Mesquito.TX 

Reydemian,  Georgy  

9/20/1998 

Brooklyn,  NY 

Robbirw.  Robert  Paul  

9/20/1998 

Las  Vegas.  NV 

Sadigh,  Ahmad  

9^20/1998 

Staten  Island.  NY 

Santiesteban.  Wenceslao 

9/20/1998 

Hialeah.  FL 

Slaughter,  Juanita . 

9/20/1998 

Portsmouth.  VA 

Smith.  Sharon  Joy  Harper 

9/20/1998 

LaGrange,  NC 

Torres,  Jaime  Gotay 

12^1/1997 

Bayamo,  PR 

Torres.  Manuel  Gotay  .. ... 

12/31/1997 

ToaBaia,  PR 

Tsertyuk.  Yekaterina „ 

9/20/1998 

Staten  Island.  NY 

White.  Deborah  WUIiams 

9/20/1998 

Decatur.  GA 

White.  Horace  Lee 

9/20/1998 

Decatur.  GA 

Yanes.  Mario 

9/20/1998 

Hialeah.  FL 

Yanes.  Zorakla  .„ 

9/20/1998 

Effective 
date 
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Subject  city,  state 


Hialeati.  FL 


FELONY  CONVICTION  FOR  HEALTH  CARE 
FRAUD 


Oilon.  David  Andrew 
Phoenix,  AZ 


9/20/1998 


PATIENT  ABUSEMEQLECT  CONVICTIONS 


nOOnSf  MOHCIB  PMCTiOWo   >■■>•■•■■•• 

Fort  Worth.  TX 
Budhiraja,  Sudesh  Kumar .._ 

Framingham,  MA 
Dargans,  Nedra  Lois 

Tuba.  OK 
Faaort,  Carey  Lynne 

Scotland.  AR 
Gamer,  Diana 

Canton.  MS 
Grant.  Darnel  ~ 

Moncto  Comer.  SC 
Johnson,  Jacob.  Jr 

CoiunrtMa.  SC 
Lievsay,  James  Harold 

Cedarvtlte.  AR 
Lynch.  Nancy  T 

MornsviUe.  VT 
Meade.  Ruth  K 

Enid.  OK 
iwloore.  Maggie „ 

Jackson,  MS 
Obeahon,  Alexander  Cotoridge 

Baltimore.  MD 
Robertson,  Pamela  Jean 

Whiteville.  TN 
Rogers,  Joseph  Lee 

Holdenville,  OK 
Simpson,  Thelma  A 

New  Orleans,  LA 
Turley,  Glenn  P 

Barre,  VT 
Turner,  Tanya  Denise 

Marianna.  AR 
Wilcox.  Benny » 

De  Queen,  AR 


SeO/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

gi0V1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1 99ff 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 


CONVICTION  FOR  HEALTH  CARE  FRAUD 


Provost  Arxiie  Vonciei  

9/20/1998 

NewOrleans.  LA 
Saberi  Merdad  ._ 

9/20/1998 

Lowell,  MA 
Walitak)  Darleen  V 

9/20/1998 

Escanaba.MI 

UCENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


Ahrahamson  Kin  L  

9/20/1998 

Brooklyn  Center,  MN 
Alfarx)  Constance  

9/20/1998 

Ridgewood,  NJ 
Anast,  Deborah 

Winthrop  Harbor.  IL 
Andersen.  Alfred  N 

9^0/1998 
9/20/1998 

Pleasantville.  NY 
Barker.  Christooher  B 

9/20/1998 

Christiansburg,  VA 
Baumoartner  Frank  M 

9/20/1998 

Skf)pack,  PA 
Brickey  Harold  Leon  Jr 

9/20/1998 

Wise.VA 
Brisotti.  Lorraine  C 

9/20/1998 

Middtotown.  NY 

Brooks.  Delroy  Courtney  

Orange,  NJ 

Brown.  Wayne  J  

Los  Angeles.  CA 

Cameron.  Anne  .„ 

Merrimack.  NH 

Canlara,  Aitfiuiy  M .. 

AHenstown.  NH 
Chu.  Eric  Chun 

East  Meadow.  NY 

ConneM.  Paul  A  P 

Tucker.  GA 
Cook.  Karen  E  

Worthington.  MN 
Corliss.  Steven 

Bristol.  CT 
Cromer.  Robert  Wayne 

Rnhmond.  VA 
Donovan.  John  V  ...„ 

Scarsdale,  NY 
Doty.  John  R 

St.  Paul.  MN 
Douglas,  Howard  Thomas.  Ill 

Hurst.  TX 
Driver,  Suzanne 

San  Francisco.  CA 
Ebert,  Dekxes  M 

Hibbing,  MN 
Edwardson,  Dortakl  

MerideaCT 
Ettress,  Gail  A „ 

Springfiekl,  IL 
Farley,  Maureen  C 

Jai>esville,  MN 
Fisher,  Billy  W..  Jr  

Chartottesville.  VA 
Fk>yd-Dade.  Cassandia 

MeadviHe.  MS 
Franks,  Cynthia  Jo _.. 

San  Dimes,  CA 
FreedtarKl,  Yosef  

Los  Angeles,  CA 
Gain,  John  Joseph  ..._ 

Kenneth  Square.  PA 
Ganti,  ShasN  

Edison.  NJ 
GiRiert.  Rosemarie  C 

Moundsview,  MN 
GoMberg,  Steven  M 

Chatsworth,CA 
Gdtub,  Mark  A 

Newport  News.  VA 
Goodnuff.  Jeffrey  L 

Edina.MN 
Hagan.  Marianne  M 

Pennsauken.  NJ 
Harris.  Diane  L 

Washington.  DC 
Heaney,  Howard  F „. 

White  Bear  Lake.  MN 
Hendrick.  William 

Riverside,  CA 
Herhusky.  Vaughn  

Virginia,  MN 
Hilgreen,  Marianne  J  

Westbury,  NY 
Hodgkiss,  Nancy  A 

Lewiston,  ME 
Howard,  Theodora 

Richmond,  VA 
Hurley,  Linda ~ 

Oak  Lawn,  IL 
Jamieson.  Austin  L  — 


9/20/1998 

9/20/1998 

9^20/1998 

S/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 


Subject  city,  stirte 


HaysviUe.  KS 

Jefferies.  Thomas 

Catin.IL 

Jones.  Nancy  Elen  Gooch 

WestfiektlN 
Kirbens.  Drew  Joseph  

/Aurora,  CO 
^H  Hmn.  Mary  ...........h.h............. 

Minonk,  IL 
KkJlchko.  Bruce  Stewart 

New  York.  NY 
Ladra,  WiWam  .„ 

JacksonvMe.  FL 
Laridra.  Robert 

RegoPark,NY 
Larson,  Sand  Queck 

Spririgdale.  PA 
Ledingham.  Jeanne  Crase 

Redtorxls.  CA 
Lemke.  Larry  J 

Minneapolis.  MN 
Lenrwn.  Susan  Wagner 

Rochester.  NY 
Leritz.  Arthur  F „ 

Spokane,  WA 
Mason,  Kenneth  P „ 

Hancock.  NY 
McGivney.  Marita 

Tinley  Park.  IL 
McLaughlin.  Mary  C 

Two  Harbors.  MN 
McNeely,  Denise  Joanne 

Las  Vegas.  NV 
Merjanian,  Meirsha  E  

St  Paul.  MN 
Merritt,  Pamela  Lorene 

EICajon.CA 
MHIer.  Elaine  P 

Cortland.  NY 
Mogilevsky,  Semyon 

ChKago.  IL 
Montgomery.  Robert 

Leesburg.  FL 
Morgala,  Theresa 

Des  Plaines.  IL 
Morgan,  Alan  J 

Minneapolis,  MN 
Money.  John  Robert  G 

El  Cajon.  CA 
Morton,  Robert  Oliver 

Duncan.  OK 
Newgren,  Gregory  D 

St  Paul.  MN 
Norvelle.  Robert  Earl 

Bridgewater,  VA 
Oehtecker.  DonaU  G 

Wichita.  KS 
Otero,  Kristin  M .-. 

St  Paul,  MN 
Patei,  Mukurxj  Kanu 

Coluntxjs,  MS 
Perkins.  Lament 

Chicago.  IL 
Peterson.  Roberta  J  ~ 

Moundsview.  MN 
Piccola,  Cindee  L 

Chatham,  NY 
PisciteHo,  Kathryn  

Branfbrd.  CT 
Pitt.  Cheryl  L 

Reston,  VA 
Redondo-Maiamud.  Yasmin  B 

Silver  Spring.  MD 
Rosen,  Raymond 


Effective 


9/20/1998 

9/2G/1998 

9/20/1998 

9/20/1998 

9/20/1996 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 


/ 


Subject  dty,  state 


Long  Beach.  CA 
Roubik.  Karen  M 

Noblesville.  IN 
Rutland,  William 

Mounds.  IL 
Sarieva,  Zoika 

Los  Angeles.  CA 
Shinkoskey.  Almon  C  

Seattle,  WA 
Siacd.  Susan  Woodard  .... 

Salinas,  CA 
St  Germain.  Shirley  Jean  .. 

Minneapolis,  MN 
StankovK,  Marjan  Mladen  . 

Monroe,  WA 
Sterling.  Jessie  R , 

Frankfort.  NY 
Taykx,  Lisa  Gay  , 

Victonnlle.  CA 
Teteh,  Thomas , 

Chicago.  IL 
Thompson.  Sally  Randolph 

Norfolk,  VA 
Tsai,  Chinfong 

Zkxi,  IL 
Van  Gieson.  George  H 

Hik),  HI 
Vandeventer.  Phyleta  ......... 

Uncoln,  IL 
Vugrindc,  Chad  :. 

Saint  Charles,  IL 
Weaver,  Thomas  G  

StCtoud.  MN 
Williams.  Noel  Alton 

Walnut  Creek,  CA 
Winchester-Grant,  Mk:helle 

EnfieW.  NH 
Zwartkruis.  Marjoleine  J 

Walnut  Creek.  CA 


Effective 


Subject  city,  state 


Miami  FL 
9/20/1998    Norton  Chiropractfc  Center 

Augusta,  ME 
9/20/1998    Save  Medteal  Sendee  Corp 

Miami,  FL 
9/20/1998    South  Pacifk;  Mednal  Sennces 

Miami,  FL 
9/20/1998    Universal  Medk:al.  Inc  

Miami,  FL 
9«0/1998    — 


Effective 
date 


9/20/ 
9/20/ 
9/20/ 
9/20/ 


9/20/1998 
9/20/1998 
9/20/1998 
9/20/1998 
9/20/1998 
9/20/1998 
9/20/1998 


9/20/1998 


9/20/1998 
9/20/1998 
9/20/1998 
9/20/1998 
9/20/1998 


9/20/1998 


DEFAULT  ON  HEAL  LOAN 


FEDERAUSTATE  EXCLUSION/ 
SUSPENSION 


Metro  Health  Care  Servtees  Inc 

New  York.  NY 


9^20/1998 


FRAUD/KICKBACKS 


Marcus,  Steven  E 

6/08/1998 

King  of  Pmssia.  PA 
Vtotory  Medteal  Su|)ples,  Inc  ... 

Goose  Creek,  SC 
Vtetory  Medtoal,  Inc .„.. 

Columbia,  IL 

12/17/1997 
12/17/1997 

OWNED/CONTROLLED  BY  CONVICTED/ 
EXCLUDED 


Apolo  Medk»l  Equipment,  Inc 

Miami,  FL 
Boufferd  Chiropractk;  Offices .... 

Salem,  MA 
Capital  Mednal  Supplies,  Corp 

Miami,  FL 
Correa  Supply,  Corporation 

Miami,  FL 
Darlene  Medk»l  Corp 

Miami,  FL 
Gieger  Transfer  Service,  Inc  .... 

Montgomery,  AL 
Hictory  Plaia  Pharmacy 

Columbia.  MD 
Imperiai  Medkal  &  Rental,  Inc    I 


9/20/1996 
9/20/1996 
9/20/1998 
9/20/1996 
9/20/1996 
9/20/1996 
9/20/1996 
9/20/1996 


Adams,  Stephen 

League  City,  TX 

Andrews,  Jon  Eric 

Tulsa,  OK 

Benin,  Mark  Todd 

Spring,  TX 

Brown,  WHey  J 

Los  Angeles.  CA 

Carrie,  Thomas  T , 

Mount  Vemon.  NY 

Chappie,  Steven  Allen 

Ontario.  CA 
Chimento,  Samuel  Vincent  , 
Simi  Valley.  CA 

Eflekhari,  Abt>as  

Alta  Loma.  CA 

Enrico,  Anthoriy  J.,  Jr 

Wayne,  NJ 

Flemrning,  Daniel  B  

Cotorado  Spngs,  CO 

GaHardo,  Guillermo  G 

Jackson  Hgts.  NY 

Germann,  Thomas  A 

IKonNY 

Giles,  Clarence  R  

El  Paso,  TX 

Glusman,  Steven  P 

Beaverton,  OR 

GoU.  Robert  S 

Atlanta.  GA 

GoWstfcker,  Ralph  D 

NorioflcVA 

Gomes.  John  Laurence 

Garden  City,  NY 

Harding,  Patricia  A  ..,. 

Delaware.  OH 

Hazelwood,  Hany,  III 

LauderhiN,  FL 

Henry,  Guy 

Plainsboro,  NJ 

Henry,  Judtth  L 

Spring  VaHey,  CA 

Hoot,  Steven  P  

Santa  Cruz,  CA 

Hove,  Richard  Cameron 

Tucson,  AZ 
Hungerford,  Regina  Kathryn 
Hayward,CA 

Jackson,  Gartand  C,  Jr 

Woodbridge.CT 

Johansen.  Kelly  S 

Devils  Lake,  ND 

Jones,  Roger  A 

PineBkjff,  AR 
Knight.  RonakJ  R  ...... 

Portland.  OR 
Kuklinski,  Edward  A  .. 

New  York,  NY 
Ledferd,  Gregory  A  ... 

Portland.  OR 
Malak,  Timolhy  M 


9/20/ 

9/20/ 

9/20/ 

9/20/ 

9/20/ 

9/20/ 

9f20/ 

9/20/ 

9/20/ 

9C0/ 

9/20/ 

9/20/ 

9/20/ 

9/20/ 

9/20/ 

9/20/ 

9/20/ 

9/20/ 

9/20/ 

9/20/ 

9/20/ 

9/20/ 

9/20/ 

9/20/ 

9/20/ 

9/20/ 

9120/ 

9/20/ 

9«V 

V20/ 

9/20/ 


998 
998 
998 
998 


996 
996 
998 

WO 

998 
998 

OQfl 

998 
998 
996 
998 
998 
998 


OQfl 
990 

998 

OQfl 
990 

996 
996 
996 
996 

OOfl 
990 

OQfl 
990 


998 


998 


Subject  city,  stale 


Mohnlon.  PA 
Marcos.  Emad  R 

Wak*wick.NJ 
McCkakey.  Larose  M 

OlheHo.WA 
McDonakt  Allan  D 

FrosttMrg,MD 
McFartand,  Lucinda  Grace 

Los  Angeles,  CA 
MMIigan.  Mwhael  R  

Kansas  City.  KS 
Morgan.  Charles  Timothy  .. 

PerryviNe.  MO 
Preston.  Michael  R  „. 

HagertiM.  KY 
RichanJ,  John  R 

Brooklyn.  NY 
Sales,  Myrna  .„ 

Bkxxning  Qlea  PA 
Shaffer,  Steven  E 

Garden  Grove.  CA 
Shirzad.  Mehdi  „ 

Giroy,CA 
SWs,  Timothy  J 

OU  Monroe,  MO 
Smiey,  Karen  J  .. 

Chattarxwga.  TN 
Smith.  Benjamin  F 

Abany.GA 
Settle.  Daniele  N 

Tehachapi,  CA 
Stock-Day.  Lori  Ruth  

BeltoaMO 
Stockwel.  Gayle  A 

Lake  Havasu  City.  AZ 
Stone  (Needham),  Heki  L  .. 

Piano.  TX 
Strickland.  Christopher  O  ... 

Weaihertord.  TX 
Sultowski,  Edmund  A 

Venelia.PA 
Taytor.  Thomas  R 

Kansas  City.  MO 
Taytor.  Rodger  E  

E  Wenatohee.  WA 
Tomlnsoa  Alison  K 

N  Miami  Beach,  FL 
Toporovsky.  Nalhan  A 

White  PWns.  NY 

S«iteAna.CA 
Tran,  Ngoc  H  ...._.........„.._. 

SimiValey,CA 
Trumbo,  Traig  T  .................. 

Sunlwid.CA 
Uske,  Eugene  J , 

Staten  Island,  NY 
Velazquez,  Ezekial  A 

Ortando,  FL 
Weisheit  (Dasylva),  Lyn  D  ... 

Marietta,  GA 
Wright,  LeMia  S  „ 

Rancho  Cucamonga.  CA 


Effective 
date 


9/20/1998 

9/20/1996 

9/20/1996 

9/20/1996 

9/20/1996 

9/20/1998 

9/20/1996 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1996 

9/20/1998 

9/20/1998 

9/20/1998 

9/20/1998 

9CQ/1998 

9/20/1998 

9/20/1998 

9/20/1996 

9/20/1998 

9^20/1998 

9/20/1998 

9CQ/1998 

9/20/1996 

9/20/1996 

9^20/1998 

9/20/1996 

9/20/1996 

9/20/1996 


SETTLEMENT  AGREEHBIT 


996 


Irijepdan.  Jinrir  A 

Shelly.  NC 
RtMo,  Charles  .... 

Auburn.  AL 


1/3Q/199S 
4/21/1996 
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Dated  September  2. 1998. 
Joanne  Lanahan, 

Dinctor,  Health  Care  Administrative 
Sanctioits,  Office  of  Inspector  General. 
(FR  Doc  98-24878  Filed  9-16-98;  8:45  am] 
MUMO  COM  41S0-«4-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collections  Submitted  to 
the  Office  of  Management  and  Budget 
for  Approval  Under  the  Paperwork 
Reduction  Act 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  information  collection; 

tequest  for  comments. 

SUMMARY:  The  collection  of  information 
described  below  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  Copies  of  the  specific 
information  collection  requirements, 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Service  Information  Collection 
Clearance  Officer  at  the  address 
provided  below. 

DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before 
November  16, 1998.  OMB  has  up  to  60 
days  to  approve  or  disapprove 
information  collection  but  may  respond 
after  30  days.  Therefore,  to  ensure 
maximum  consideration,  OMB  should 
receive  public  comments  by  the  above 
referenced  date. 

ADDRESSES:  Comments  and  suggestions 
on  the  requirement  should  be  sent  to 
Rebecca  Mullin,  Service  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  ms  860-ARLSQ, 
1849  C  Street,  NW,  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Rebecca  A.  Mullin  at  703/358-2287,  or 
electronically  to  rmullin@fws.gov. 
SUPPLEMENTARY  INFORMATION: 

The  OMB  regulations  at  5  CFR  part 
1320,  which  implement  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  On  Monday,  August  24, 
1998,  the  U.S.  Fish  and  Wildlife  Service 
(Service)  was  given  emergency  approval 


by  OMB  for  collection  of  information  in 
order  to  continue  the  grants  programs 
conducted  under  the  North  American 
Wetlands  Conservation  Act  (Pub.  L. 
101-233,  as  amended;  December  13, 
1989).  The  assigned  OMB  information 
collection  control  number  is  1018-0100, 
and  temporary  approval  expires  in 
February  1999.  The  Service  is 
requesting  a  three  year  term  of  approval 
for  this  iid^ormation  collection  activity.  • 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber. 

Comments  are  invited  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information:  (3)  ways  to 
enhance  the  quality,  utifity  and  clarity 
of  the  information  to  be  collected;  and, 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

title:  Information  Collection  In 
Support  of  Grant  Programs  Authorized 
by  the  North  American  Wetlands 
Conservation  Act  of  1989  (NAWCA). 
Approval  Number:  1018-0100. 
Service  Form  Nuniber(s):  N/A. 
Description  and  Use:  The  North 
American  Waterfowl  Management  Plan 
(NAWMP),  first  signed  in  1986,  is  a 
tripartite  agreement  among  Canada, 
Mexico  and  the  United  States  to 
enhance,  restore  and  otherwise  protect 
continental  wetlands  to  benefit 
waterfowl  and  other  wetland  associated 
wildlife  through  partnerships  between 
and  among  the  private  and  pubUc 
sectors.  Because  the  1986  NAWMP  did 
not  carry  with  it  a  mechanism  to 
provide  for  broadly-based  and  sustained 
financial  support  fat  wetland 
conservation  activities,  Congress  passed 
and  the  President  signed  into  law  the 
NAWCA  to  fill  that  funding  need.  The 
purpose  of  NAWCA,  as  amended,  is  to 
promote  long-term  conservation  of 
North  American  wetland  ecosystems 
and  the  waterfowl  and  other  migratory 
bids,  fish  and  wildlife  that  depend  upon 
such  habitat  through  partnerships. 
Principal  conservation  actions 
supported  by  NAWCA  are  acquisition, 
enhancement  and  restoration  of 
wetlands  and  wetlands-associated 
habitat. 

As  well  as  providing  for  a  continuing 
and  stable  funding  base,  NAWCA 
establishes  an  administrative  body, 
made  up  of  a  State  representative  from 
each  of  the  four  Flyways,  three 
representatives  from  wetlands 


conservation  organizations,  the 
Secretary  of  the  Board  of  the  National 
Fish  and  Wildlife  Foundation,  and  the 
Director  of  the  Service.  This 
administrative  body  is  chartered,  under 
the  Federal  Advisory  Committee  Act,  by 
the  U.S.  Department  of  the  Interior  as 
the  North  /^erican  Wetlands 
Conservation  Coimdl  (Council).  As 
such,  the  purpose  of  the  Council  is  to 
recommend  wetlands  conservation 
project  proposals  to  the  Migratory  Bird 
Conservation  Commission  (MBCC)  for 
funding. 

Subsection  (c)  of  Section  5  (Council 
Procedures)  Provides  that  the  "  *     * 
*  Council  shall  establish  practices  and 
procedures  for  the  carrying  out  of  its 
functions  imder  subsections  (a)  and  (b) 
of  this  section  *     *     * ,"  which  are 
consideration  of  projects  and 
recommendations  to  the  MBCC, 
respectively.  The  means  by  which  the 
Council  decides  which  project 
proposals  are  important  to  recommend 
to  the  MBCC  is  through  grants  programs 
that  are  coordinated  through  the 
Council  Coordinator's  office  (NAWWO) 
"within  the  Service. 

Competing  for  grant  funds  involves 
applications  from  partnerships  that 
describe  in  substantial  detail  project 
locations  and  other  characteristics,  to 
meet  the  standards  estabUshed  by  the 
Coimcil  and  the  requirements  of 
NAWCA.  The  Coimcil  Coordinator's 
office  publishes  and  distributes 
Standard  and  Small  Grants  instructional 
booklets  that  assist  the  applicants  in 
formulating  project  proposals  for 
Council  consideration.  The  instructional 
booklets  and  other  instruments,  e.g.. 
Federal  Register  notices  on  request  for 
proposals,  are  the  basis  for  this 
information  collection  request  for  OMB 
clearance.  Information  collected  under 
this  program  is  used  to  respond  to  such 
needs  as:  audits,  program  planning  and 
management,  program  evaluation. 
Government  Performance  and  Results 
Act  reporting.  Standard  Form  424 
(AppUcation  For  Federal  Assistance), 
grant  agreements,  budget  reports  and 
justifications,  public  and  private 
requests  for  information,  data  provided 
to  other  programs  for  databases  on 
similar  programs.  Congressional 
inquiries  and  reports  required  by 
NAWCA,  etc. 

In  siunmary,  information  collection 
tmder  these  programs  is  required  to 
obtain  a  benefit,  i.e.,  a  cash 
reimbursable  grant  that  is  given 
competitively  to  some  applicants  based 
on  eligibility  and  relative  scale  of 
resource  values  involved  in  the  projects. 
The  information  collection  is  subject  to 
the  Paperworic  Reduction  Act 
requirements  for  such  activity,  which 


includes  soliciting  comments  fit>m  the 
general  public  regarding  the  nature  and 
burden  imposed  by  the  collection. 

Frequency  of  Collection:  Occasional. 
The  Small  Grants  program  has  one 
project  proposal  submissions  window 
per  year  and  the  Standard  Grants 
program  has  two  per  year. 

Description  of  Respondents: 
Households  and/or  individuals; 
business  and/or  other  for-profit;  not-for- 
profit  institutions;  fiarms;  Federal 
Government;  and  State,  local  and/or 
Tribal  governments. 

Estimated  Completion  Time:  The 
reporting  burden,  or  time  involved  in 
writing  project  proposals,  is  estimated 
to  be  80  hours  for  a  small  Grants 
submission  and  400  hours  for  a 
Standard  Grants  submission. 

Number  of  Respondents:  It  is 
estimated  that  150  proposals  will  be 
submitted  each  year,  70  for  the  Small 
Grants  program  and  80  for  the  Standard 
Grants  program. 

Annual  Burden  Hours:  37,600. 

Dated:  September  9, 1998. 
Jamie  Rappaport  dark. 
Director,  Fish  and  Wildlife  Service. 
(FR  Doa  9»-24859  Filed  9-16-98;  8:45  am] 
BIUJNQ  CODE  431«-S»-M 


Federal  Register/Vol.  63.  No.  180 /Thursday.  Septemberl'7^l99iB/Noiices  ^^. i'9707 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Nottce  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  James  S.  Carter.  Houston, 
TX,  PRT-002100 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  horn  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  St.  Louis  Zoological  Park, 
St  Lotus.  MO.  PRT-001950 

The  applicant  amends  its  request  for 
a  permit  to  export  captive  bom  Black 
and  White  Rufied  Lemurs  [Varecia 
variegata  variegata)  to  Madagascar  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species  through  re-, 
introduction  into  the  wild.  The 
amendment  specifies  the  addition  of 
two  males. 


Applicant:  Omaha's  Henry  Doorly 
Zoo,  Omaha,  NE,  PRT-843167 

The  applicant  requests  a  permit  to 
export  fixed  embryo  samples  fit)m  two 
Siberian  Tigers  {Panthera  tigris  altaica) 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species  through  scientific 
research  for  the  captive-breeding 
program  of  the  AZA  Tiger  Species 
Survival  Plan. 

Written  data  or  comments  shoidd  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700.  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  foUoMong  applications  for  permits  to 
conduct  certian  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine    - 
mammals  (50  CFR  18). 

Applicant:  George  Card.  Boynton 
Beach.  FL.  PRT-002693 

The  applicant  reqtiests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  firom  the  Foxe  Basin  polar 
bear  population.  Northwest  Territories, 
Canada  for  personal  use  taken  prior  to 
April  30, 1994. 

Written  data  or  comments,  requests 
for  copies  of  any  of  these  complete 
applications,  or  requests  for  a  public 
hearing  on  these  applications  should  be 
sent  to  the  U.S.  Fish  and  Wildlife 
Service.  Office  of  Management 
Authority,  4401  N.  Fairfax  Drive,  Room 
700,  Arlington.  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281  and  must  be  received  within 
30  days  of  the  date  of  publication  of  this 
notice.  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  wth  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
addrc«8  within  30  days  of  the.date  of 
publication  of  this  notice. 

Dated:  September  14, 1998. 
Maiy  Ellen  Amtower, 

Acting  Chief  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  98-24908  FUed  9-16-98;  8:45  am] 
■UMQ  COOE  4*ie-H-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  E8tat>lish 
Management  Bodies  for  the 
Development,  Implementation,  and 
Management  of  a  Migratory  Bird 
Subsistence  Program  in  Alasica 

agency:  Fish  and  WUdlife  Service. 
Interior. 

ACTION:  Notice. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  intends  to  establish 
management  bodies  for  the 
developipent.  implementation,  and 
management  of  a  migratory  bird 
subsistence  program  in  Alaska.  This 
action  is  the  result  of  the  1997 
amendments  to  the  migratory  bird 
treaties  with  Canada  and  Mexico 
approved  by  the  U.S.  Senate  on  October 
23, 1997.  The  amendment  to  the  treaty 
with  Canada  requires  that  indigenous 
inhabitants  of  the  State  of  Alaska  will 
have  a  meaningful  role  in  migratory  bird 
conservation  by  participating  on 
relevant  management  bodies.  In 
partnership  with  the  Alaska  Department 
of  Fish  and  Game  and  the  Native 
Migratory  Bird  Working  Group,  the 
Service  will  prepare  an  options 
document  for  public  review  and 
comment  leading  to  the  establishment  of 
the  management  bodies. 
DATES:  See  SUPPl^MENTARY  INFORMATKM 
section  for  meeting  dates. 
ADDRESSES:  Submit  comments  regarding 
the  preparation  of  the  options 
dociunent,  to  Mimi  Hogan.  Migratory 
Bird  Subsistence  Coor£nator.  U.S.  Fish 
and  Wildlife  Service,  1011  E.  Tudor 
Road,  Anchorage,  AK  99503;  fax  907/ 
786-3641.  — 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mimi  Hogan  at  907/786-3673. 
SUPPLEMENTARY  INFORMATION:  In  1916 
the  U.S.  Senate  ratified  the  Convention 
Between  the  United  States  and  Great 
Britain  (on  behalf  of  Canada)  For  the 
Protection  Of  Migratory  Birds.  A  similar 
treaty  was  ratified  with  Mexico  in  1936. 
The  treaties  specified  a  close  season  on 
the  taking  of  migratory  game  birds 
between  March  10  and  September  1  of 
each  year.  The  treaties  did  not  take  into 
account  traditional  harvests  of  migratory 
birds  by  northern  indigenous  people 
during  the  spring  and  summer  months. 
This  harvest,  which  had  occurred  for 
centuries,  was  a  necessary  part  of  the 
subsistence  lifestyle  of  the  northern 
people,  and  continued  after  the 
ratification  of  the  treaties.  After  many 
years  of  attempts  to  change  the  treaties, 
amendments  to  both  treaties  were 
approved  in  1997.  allowing  certain 
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exceptions  for  the  subsistence  harvest  of 
migratory  birds  by  indigenous 
inhabitants  of  identified  subsistence 
zones  in  Alaska. 

The  intent  of  the  amendments  is  to 
enable  efliective  actions  to  be  taken  to 
improve  migratory  bird  conservation, 
and  to  cause  no  significant  increases  in 
the  take  of  species  of  migratory  birds 
relative  to  their  continental  population 
sizes.  Paragraph  4(b)(ii)  of  Article  II 
states: 

Indigenous  inhabitants  of  the  State  of 
Alaska  shall  be  afforded  an  effective  and 
meaningful  role  in  the  conservation  of 


Date 


Sept  22 
Sept  23 
Sept  29 
Oct  5  .... 
Oct  21  .. 
Nov  4  ... 
Nov  18  . 


Nome 

Kotzebue  .. 
Fort  Yukon 
Allakaket  ... 

Naknek  

Dillingham  . 
Barrow 


migratory  birds  including  the  development 
and  implementation  of  regulations  affecting 
the  non-wasteful  taking  of  migratory  birds 
and  the  collection  of  their  eggs,  by 
participating  on  relevant  management  bodies. 

This  notice  initiates  action  to 
establish  management  bodies  required 
by  the  treaty  amendments.  The  options 
document  being  prepared  will  identify, 
among  other  things,  the  nimiber  of 
management  bodies  needed  for  effective 
and  efficient  management,  how  the 
management  bodies  will  be  organized, 
and  their  roles  and  responsibilities.  The 
options  docimnent  will  be  prepared  for 


review  and  public  comment  by  the 
Native  Migratory  Bird  Working  Group, 
the  Alaska  Department  of  Fish  and 
Game,  and  the  U.S.  Fish  and  Wildlife 
Service.  Availability  of  a  draft  docxmient 
for  review  and  a  Ust  of  public  meetings 
to  gather  pubUc  comment  will  be 
annoimced  in  the  Federal  Register. 

Meetings 

In  order  to  receive  from  the 
subsistence  users  ideas  regarding  the 
preparation  of  the  decision  document, 
public  forums  will  be  conducted  in  the 
following  Alaska  locations  during  1998: 


City 


Location 


Nome  Mimi  Convention  Center 

Alaska  Technteal  Center,  Room  170  

Native  Village  Building ^ 

Allakaket  Community  HaH  

Bristol  Bay  Borough  Assembty  Chambers 

City  Council  Chambiers 

North  Slope  Borough  Assembly  Room 


Time 


7:00  p.m. 
7:00  p.m. 
7:00  p.m. 
7:00  p.m. 
7:00  p.m. 
7:00  p.m. 
7:00  p.m. 


A  forum  will  also  be  scheduled  for  the 
Yukon-Kuskokwim  Delta  area.  Date, 
time,  and  location  will  be  annoimced  in 
the  local  media  when  the  schedule  is 
final. 

Dated:  September  10, 1998. 
Robyn  Thorson, 

Deputy  Regional  Director.  Anchorage,  Alaska. 
(FR  Doc.  98-24922  Filed  9-16-98;  8:45  am] 
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DEPARTMENT  OF  THE  INTEmOR 

Fish  and  Wlldlifa  Service 

Notic*  of  Receipt  of  Application  for 
Approval 

The  foUovving  applicant  has  applied 
for  approval  to  conduct  certain  activities 
with  birds  that  are  protected  in 
accordance  with  the  Wild  Bird 
Conservation  Act  of  1992.  This  notice  is 
provided  pursuant  to  Section  112(4)  of 
the  Wild  Bird  Conservation  Act  of  1992, 
50  CFR  15.26(c). 

Applicant:  Rick  Jordan,  Dripping 
Springs,  Texas,  on  behalf  of  the 
Cooperative  Breeding  Program  for  the 
Crimson-bellied  Conure  (CB  009).  The 
appUcant  wishes  to  amend  approved 
cooperative  breeding  program  CB  009, 
to  include  the  following  species  of 
conure:  White-eared  conure  (Pyrrhura 
leucotis  leucotis,  Pyrrhura  leucotis 
emma);  Fiery  Shouldered  conure 
[Pyrrhura  egregta);  Rose-crowned 
conure  [Pyrrhura  rhodocephala);  Pearly 
coniire  (/^rrhura  perlata  lepida, 
Pyrrhura  perlata  coerulescens);  Blue- 
throated  conure  [Pyirhuia  cruentata); 


Painted  conure  [Pyrrhura  picta  picta, 
Pyrrhura  picta  roseifrons);  Green- 
cheeked  conure  [Blue  mutation) 
[Pyrrhura  molinae).  The  American 
Federation  of  Aviculture  maintains 
responsibilty  for  the  oversight  of  the 
program. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
WildUfe  Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
pubUcation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  vrithin  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2095); 
FAX:  (703/358-2298). 

Dated:  September  11, 1998. 
Dr.  Rowmarte  Guam, 

Chief,  Branch  of  Operations,  Office  of 
Management  Authority. 
IFR  Doc  98-24912  Filed  9-1&-98;  8:45  am] 
MLUNO  COM  431»-6i-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management;  Alaska 
[AK-«62-1410-00-P] 

Notice  for  Publication;  Alaska  Native 
Claims  Section 

AA-9256,  AA-9259,  AA-9266,  AA-9267, 
AA-9268.  AA-9272,  AA-9274,  AA-9275, 
AA-9282,  AA-9283,  AA-9289.  AA-9290. 
AA-9291,  AA-9297.  AA-9298, 

AA-9302,  AA-9306,  AA-9309,  AA-9313, 
AA-9315,  AA-9316,  AA-4321,  AA-9327, 
AA-10314,  AA-10423,  AA-11346,  and 
AA-11348 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulations  43  CFR  2650. 7(d),  notice  is 
hereby  given  that  decisions  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971, 
(ANCSA),  43  U.S.C.  1601, 1613(h)(1), 
will  be  issued  to  the  Calista  Corporation 
for  27  sites  aggregating  approximately 
859  acres.  The  lands  involved  are  in  the 
vicinity  of  Nunivak  Island,  Alaska. 
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T.3S. 

R.  101  W.. 

T.5S. 

R.98W., 

T.IN. 

,  R.  101 W., 

T.IN. 

,R.105W.. 

T.2N. 

.R.102W., 

T.2S. 

R  104  W., 

T.4S. 

R.98W.. 
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T.  S  S.,  R.  99  W.. 
T.  1N.,R.102W., 
T.  2  N.,  R.  94  W., , 

A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decisions  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  il3.  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  ihe 
decisions,  shall  have  tmtil  October  19, 
1998.  However,  parties  receiving  service 
by  certified  mail  shall  have  30  days 
firom  the  date  of  receipt  to  file  an  appeal. 
Appeals  must  be  filed  in  the  Bureau  of 
Land  Management  at  the  address 
identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Jerri  Sansone, 

Land  Law  Examina;  ANCSA  Team.  Branch 
of  962  Adjudication. 

[FR  Doc.  98-24899  Filed  9-16-98;  8:45  am] 
BNJJNQ  OOOe  4«1S^M-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-«1(M)777-61] 

Iditarod  Advisoiy  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior 

ACTION:  Notice  of  Iditarod  Advisory 

Council  meeting. 

summary:  The  Iditarod  Advisory 
Council  will  conduct  an  open  meeting 
Tuesday,  October  13, 1998,  from  9  a.m. 
until  4  p.m.  The  purpose  of  the  meeting 
is  to  discuss  the  council's  transition  to 
a  non-profit  organization  to  assist  in  the 
management  of  the  Iditarod  National 
Historic  Trail.  The  meeting  will  be  held 
at  the  Campbell  Creek  Science  Center, 
6881  Abbott  Loop  Road,  Anchorage,  AK. 

Public  comments  pertaining  to 
management  of  the  Iditarod  National 
Historic  Trail  will  be  taken  fitim  1-2 
p.m.  Written  comments  may  be 
submitted  at  the  meeting  or  mailed  to 
the  address  below  prior  to  the  meeting. 
ADDRESSES:  Inquiries  about  the  meeting 
should  be  sent  to  External  Affairs, 
Bureau  of  Land  Management,  222  W. 
7th  Avenue,  #13,  Anchorage,  Alaska 
99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  McPherson,  (907)  271-5555. 


Dated:  September  10, 1998. 
FHckDonglas, 
Fi^d  Manager. 

(FR  Doc  9»-24900  FUed  9-16-98;  8:45  am] 
aUMQ  cow  431»>IA.# 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-02fr-i3iO-4)OI 

Notice  of  Intent  for  Planning  Analyses 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  Intent  for  Planning 
Analyses. 

SUMMARY:  The  Jackson  Field  Office, 
Eastern  States,  wdll  prepare  a  planning 
analysis  (PA)  to  consider  a  waiver 
request  of  a  no  occupancy  (sturface  or 
sub-siuiiace)  stipulation  attached  to  an 
oil  &  gas  lease  issued  on  August  1, 1998. 
The  PA  will  be  prepared  in  concert  with 
an  environmental  assessment  (EA). 

This  notice  is  issued  pursuant  to  Title 
40  Code  of  Federal  Regulations  (CFR) 
1501.7  and  Title  43  CFR  1610.2(c).  The 
plaiming  effort  will  follow  the 
procediures  set  forth  in  43  CFR  Part 
1600. 

The  public  is  invited  to  participate  in 
this  planning  process,  beghming  with 
the  identification  of  planning  issues  and 
criteria. 

DATES:  Comments  relating  to  the 
identification  of  planning  issues  and 
criteria  will  be  accepted  through 
October  16, 1998. 

ADDRESSES:  Send  comments  to  Bureau 
of  Land  Management,  Jackson  Field 
Office.  411  Briarwood  Drive,  Suite  404, 
Jackson,  Mississippi  39206. 

FOR  FURTHER  INFORMATION  CONTACT: 
Quazi  T.  Islam,  Phjrsical  Scientist, 
Jackson  District,  (601)  977-5400. 

SUPPLEMENTARY  INFORMATION:  The  BLM 
has  responsibiUty  to  consider  a  waiver 
request  for  no  occupancy  stipulation  for 
an  already  leased  mineral  estate  for  oil 
and  gas  exploration  and  development 
An  interdisciplinary  team  vrili  be  used 
in  the  preparation  of  the  PA/EA. 
Preliminary  issues,  subject  to  change  as 
a  result  of  public  input,  are  (1)  potential 
impacts  of  oil  and  gas  e}q)loration  and 
development  on  the  surface  resources 
and  (2)  consideration  of  restrictions  on 
lease  rights  to  protect  surface  resources. 

Since  two  leased  tracts  are  in  close 
proximity,  one  PA/EA  will  be  prepared 
to  cover  both  the  tracts.  Tract  locations, 
along  with  acreages,  are  listed  below. 


Alabama,  Tawralooea  Coimty,  Hnntnrilk 
MMidian, 

T 18  S,  R  8  W,  Section  3, 40  acres  more  or 

less; 
T 18  S,  R  8  W,  Section  11, 40  acres  more  or 

less. 

Due  to  the  limited  scope  of  this  PA/ 
EA  process,  public  meetings  are  not 
scheduled. 
Bmoe  E.  Dawton. 
Fidd  Manager,  Jackson. 
(FR  Doc  96-24877  Filed  9-16-98;  8:45  am] 
iSJJNQ  COOC  4310.aMi 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management        — 
[AK-032-1430-01:  AA-117iq 

Public  Land  Order  No.  7362; 
Revocation  of  Geologk^l  Survey  Order 
Dated  June  29, 1950;  Alaska 

AQBICV:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

summary:  This  order  revokes  a 
Geological  Survey  order  in  its  entirety 
as  it  afiects  approximately  1,760  acres  of 
public  and  National  Forest  System  land 
withdrawn  for  Power  Site  Classification 
No.  409.  The  area  affected  by  this  order 
includes  pubhc  land.  National  Forest 
System  hmd,  and  land  that  has  been 
conveyed  out  of  Federal  ownership,  and 
is  no  longer  needed  for  the  purpose  for 
which  it  was  withdrawn.  The  public 
land  lies  within  the  boundary  of  the 
ICenai  National  Wildlife  Refuge  and 
Kenai  Wilderness,  and  the  National 
Forest  System  land  is  within  the 
boundary  of  the  Chugadi  National 
Forest. 

EFFECTIVE  DATE:  September  17, 1998. 
FOR  FURTHER  MFORMATION  CONTACT: 
Shirley  J.  Macke,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No.  13, 
Anchorage,  Alaska  99513-7599, 907- 
271-5049. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Geological  Survey  Order  dated 
Jime  29, 1950,  which  estabUshed  Power 
Site  Classification  No.  409.  is  hereby 
revoked  in  its  entirety: 

Seward  Meridian 

Land  located  within  sees.  28  through  32  of 
T.  5  N.,  R.  3  W.,  and  sect.  25  through  28. 
and  sacs.  33  tluxMigh  36  of  T.  5  N.,  R.  4 
W.,  more  particularly  described  as: 
All  lands  within  V4  mile  of  ICenai  River 
fixHD  the  mouth  of  Russian  River  upstream  to 
the  jHeaent  bridge  across  Kenai  River  at 
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Coopers  Landing.  This  bridge  is  located  at 
latitude  60''29'  N.,  longitude  149''50'  W., 
approximately. 

The  area  described  contains  approximately 
1,760  acres. 

2.  The  pubhc  land  within  the  area 
described  above  will  remain  withdrawn 
as  part  of  the  Kenai  National  WildUfe 
Refuge,  pursuant  to  Section  303(4)  of 
the  Alaska  National  Interest  Lands 
ConservaUon  Act.  16  U.S.C.  668(dd) 
(1994),  and  the  Kenai  Wilderness, 
pursuant  to  Section  702(7)  of  the  Alaska 
National  Interest  Lands  Conservation 
Act,  16  U.S.C.  1132  (1994),  and  will  be 
subject  to  the  terms  and  conditions  of 
any  other  vnthdrawal  or  segregation  of 
record.  The  National  Forest  System  land 
within  the  above-described  area  will 
continue  to  be  subject  to  the  terms  and 
conditions  of  the  Chugach  National 
Forest  reservation  and  any  other 
withdrawal  or  segregation  of  record. 

Dated:  August  28, 1990. 
Bob  Annstrong, 

Assistant  Secretary  of  the  Interior. 

(PR  Doc.  98-24880  Filed  9-16-98;  8:45  am] 

■LLMO  COOC  4310-JA-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-«33-143(M)0;  IDI-1S613  et  si.] 

Public  Land  Order  No.  7363; 
Revocation  of  4  Executive  Orders,  3 
Secretarial  Orders,  and  1  Geological 
Survey  Order;  Idaho 

agency:  Bureau  oTLand  Management, 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  revokes  4 
Executive  orders,  3  Secretarial  orders, 
and  1  Geological  Survey  order  insofar  as 
they  affect  8,597.76  acres  of  lands 
withdrawn  for  certain  Bureau  of  Land 
Management  Powersite  Classifications 
and  Reserves  in  the  State  of  Idaho.  Of 
the  lands  being  revoked,  3,634.85  acres 
will  be  opened  to  surface  entry.  The 
remaining  4,962.91  acres  will  remain 
closed  to  surface  entry  and  mining  due 
to  overlapping  withdrawals  or  the  lands 
having  been  conveyed  out  of  Federal 
ownership.  All  of  die  lands  containing 
Federally  owned  minerals  have  been 
and  will  remain  open  to  mineral  leasing. 
The  lands  still  in  Federal  ovNmership 
and  not  overlapped  by  other 
withdrawals,  have  been  and  will  remain 
open  to  mining. 

EFFECTIVE  DATE:  October  19, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  ELM  Idaho  State 
Office,  1387  S.  Vinnell  Way,  Boise, 


Idaho  83709,  208-373-3864.  A  copy  of 
the  legal  description  of  the  lands 
involved  is  available  from  this  location. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976, 43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  follov«ring  4  Executive  orders, 
3  Secretarial  orders,  and  1  Geological 
Survey  order  are  hereby  revoked  insofar 
as  they  afiect  the  lands  described  in  the 
orders  referenced  below: 

(a)  Executive  Order  dated  May  19, 
1913,  Powersite  Reserve  No.  358  (IDI-. 
15613): 

(b)  Executive  Order  dated  May  6, 
1919,  Powersite  Reserve  No.  725  (IDI- 
15619); 

(c)  Secretarial  Order  dated  December 
14, 1926,  Powersite  Qassification  No. 
160  (IDI-15688); 

(d)  Secretarial  Order  dated  May  12, 
1941,  Powersite  Classification  No.  325 
(IDI-15695); 

(e)  Secretarial  Order  dated  August  2, 
1927,  Powersite  Classification  No.  186 
(IDI-15711); 

(f)  Geological  Survey  Order  dated 
April  18, 1957,  Powersite  Classification 
No.  440  (IDI-15797); 

(g)  Executive  Order  dated  November 
5, 1916,  Powersite  Reserve  No.  552  (IDI- 
21014); 

(h)  Executive  Order  dated  September 
22, 1917,  Powersite  Reserve  No.  638 
(IDI-21015); 

The  areas  within  the  above  Secretarial 
orders.  Executive  orders,  and  Geological 
Survey  order  aggregate  8,597.76  acres  in 
Elmore,  Boise,  Fremont,  Bonneville, 
Kootenai,  Nez  Perce,  Caster,  and  Lemhi 
Counties. 

2.  At  9  a.m.  on  October  19, 1998,  the 
lands  referenced  in  paragraph  1,  except 
those  lands  overlapped  by  other 
withdrawals  or  conveyed  out  of  Federal 
ownership,  will  be  opened  to  the 
operation  of  the  pubUc  land  laws 
generally,  subject  to  vahd  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
apphcable  law.  All  vahd  applications 
received  at  or  prior  to  9  a.m.  on  October 
19, 1998,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Dated:  August  28, 1998. 
Bob  Annstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  98-24938  Filed  9-16-98;  8:45  am] 

WLUNQ  COOE  4310-GO-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-468-1 430-01;  OP8-0125;  OR-19001] 

Public  Land  Order  No.  7364; 
Modification  and  Partial  Revocation  of 
Executive  Order  No.  5907,  Dated 
August  18, 1932;  OR 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  PubUc  land  order. 

SUMMARY:  This  order  modifies  an 
Executive  order  to  estabUsh  a  20-year 
term  as  to  40  acres  of  public  land 
withdrawn  for  Bxireau  of  Land 
Management  PubUc  Water  Reserve  No. 
146.  "Hie  land  will  remain  closed  to 
surface  entry  and  ncm-metalliferous 
mining.  This  order  also  partially  revokes 
the  same  Executive  order  insofar  as  it 
affects  the  remaining  438.87  acres.  The 
land  does  not  meet  the  criteria  for  a 
public  water  reserve.  This  action  will 
open  the  land  to  surface  entry  and 
nonmetalUferotis  mining,  unless 
included  in  other  segregations  of  record. 
All  of  the  land  has  been  and  will  remain 
open  to  metalUferous  mining  and 
mineral  leasing  imless  included  in  other 
segregations  of  record. 
EFFECTIVE  DATE:  October  19, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Roy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6189. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Executive  Order  No.  5907  dated 
August  18, 1932,  which  established 
PubUc  Water  Reserve  No.  146,  is  hereby 
modified  to  e3q)ire  20  years  from  the 
effective  date  of  this  order  unless,  as  a 
result  of  a  review  conducted  before  the 
expiration  date  pursuant  to  Section 
204(f)  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714(0  (1994),  the  Secretary  determines 
.  that  the  withdrawal  shaU  be  extended 
insofar  as  it  affects  the  foUowing 
described  land: 

Willamette  Meridian 

T.  38  S.,  R.  13  E., 

Sec.  35,  SWV4  SWV*. 

The  area  described  contains  40  acres  in 
Klamath  County. 

The  land  described  above  continues 
to  be  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  pubUc  land 
laws  and  the  nonmetalUferous  mining 
laws,  to  protect  PubUc  Water  Reserve 
No.  146.  The  land  has  been  and  wiU 
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remain  open  to  leasing  under  the 
mineral  leasing  laws,  but  wiU  remain 
closed  to  metalUferous  mining  due  to 
another  overlapping  withdrawal. 

2.  Executive  Order  No.  5907  dated 
August  18, 1932,  which  estabUshed 
PubUc  Water  Reserve  No.  146,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Willamette  Meridian 

T.  38  S.,  R.  13  E.. 

Sec.  34,  SEV*  SEV4. 
T.  39  S.,  R.  13  E., 

Sec  2,  lots  3  and  4. 
T.  41  S.,  R.  23  E., 

Sec.  12,  SEV4  SWV4; 

Sec.  13,  E»/i  WVi. 
T.  38  S.,  R.  26  E., 

Sec.  10,  NEV4  SWV4; 

Sec.  11,  S»/iSWV4. 

The  area  described  contains  438.87  acres  in 
Klamath  and  Lake  Counties. 

3.  The  following  described  land  will 
remain  closed  to  surface  entry  and 
mining  due  to  an  overlapping 
withdrawal  for  the  Klamath  River 
Reclamation  Project: 

Willamette  Meridian 

T.  38  S.,  R.  13  E., 

Sec  35.  SWV4SWV4. 
T.  39  S.,  R.  13  E., 

Sec.  2,  lots  3  and  4. 

The  area  described  contains  118.87  acres  in 
Klamath  County. 

4.  The  following  described  land  will 
remain  closed  to  mineral  leasing  and 
permits  due  to  an  overlapping 
withdrawal  for  a  Bureau  of  Land 
Management  Wilderness  Study  Area: 

Willamette  Meridian 

T.  38  S.,  R.  26  E., 
Sec  11,  S»/iSWV4. 

The  area  described  contains  80  acres  in 
LakeCoimty. 

5.  At  8:30  a.m.  on  October  19, 1998, 
the  land  described  in  paragraph  2, 
except  as  provided  in  paragraphs  3  and 
4,  uriU  be  opened  to  the  operation  of  the 
pubUc  land  laws  generally,  subject  to 
vaUd  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
appUcable  law.  All  valid  applications 
received  at  or  prior  to  8:30  a.m.,  on 
October  19, 1998,  shaU  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

6.  At  8:30  a.m.  on  October  19, 1998, 
the  land  described  in  paragraph  2, 
except  as  provided  in  paragraphs  3  and 
4,  wiU  be  opened  to  the  location  and 
entry  under  the  United  States  mining 
laws  for  nonmetalUferous  minerals, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 


requirements  of  appUcable  law. 
Appropriation  of  lands  described  in  this 
order  under  the  general  mining  laws  for 
nonmetalUferous  minerals  prior  to  the 
date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  imder  30  U.S.C.  38 
(1994),  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  estabUsh 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  confUct  with  Federal  law. 
The  Bureau  of  Land  Management  wiU 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  August  28, 1998. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior.         ' 
(FR  Doc.  98-24937  Filed  9-16-98;  8:45  am) 
BHJJNQ  CODE  431 0-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-934-Oa-1610-00] 

Proposed  Resource  Management  Plan/ 
Final  Environmental  Impact  Statement; 
Dixie  Resource  Area,  Utah 

AGENCY:  Biueau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availabiUty. 

SUMMARY:  In  accordance  Vkrith  Section 
102  of  the  National  Environmental 
PoUcy  Act  of  1969,  Section  202  of  the 
Federal  Land  PoUcy  and  Management 
Act  of  1976,  and  43  CFR  Part  1610,  the 
Proposed  Resource  Management  Plan 
(RMP)/Final  Environmental  Impact 
Statement  (EIS),  hereafter  referred  to  as 
the  "Proposed  Plan",  has  been  prepared 
for  the  Dixie  Resource  Area,  Cedar  City 
District,  Utah,  and  is  available  for  a 
thirty  day  pubUc  review  and  protest 
period.  The  Proposed  Plan  provides 
decisions  for  management  of 
approximately  629,000  acres  of  public 
lands  and  675,750  acres  of  Federal 
mineral  estate  in  Washington  County,  in 
southwestern  Utah.  The  Proposed  Plan 
is  presented  in  a  condensed  final 
environmental  impact  statement  format 
that  (a)  draws  upon  elements  of  each  of 
the  four  alternatives  analyzed  in  the 
Draft  RMP/EIS  to  formulate  the  new 
Proposed  Plan,  (b)  reflects  consideration 
given  to  pubUc  comments  on,  and 
corrections  to,  the  Draft  RMP/EIS,  as 
well  as  rewording  for  clarification,  and 
(c)  incorporates  an  expanded 
environmental  impact  analysis  section. 


FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  Mermejo,  RMP  Planning 
Coordinator,  Biueau  of  Land 
Management,  Dixie  Resource  Area 
Office,  345  E.  Riverside  Drive,  St. 
Gemge.  Utah  84790,  telephone  435- 
688-3216. 

ADDRESSES:  Protests  must  be  addressed 
to  the  Director  (WO-210),  Bureau  of 
Land  Management,  Attn:  Brenda 
Williams,  Resource  Planning  Team, 
1849  C  Street,  NW.,  Washington,  DC 
20240,  within  30  days  after  the  date  of 
publication  of  this  notice  for  the 
Proposed  Plan. 

DATES:  The  Proposed  Plan  may  be 
protested.  The  protest  period  will 
commence  with  the  date  of  pubUcation 
of  a  Notice  of  Filing  by  the 
Enviroiunental  Protection  Agency, 
which  is  expected  to  be  on  September 
18, 1998.  Protests  must  be  submitted  on 
or  before  October  17, 1998. 
SUPPI.EMENTARY  INFORMATION:  The 
Proposed  Plan  presents  decisions  for 
managing  pubUc  lands  for  the  following 
resource  categories  or  uses:  Lands 
(including  acquisition,  transfer, 
easement  acquisition,  and  rights-of- 
way).  Energy  and  Minerals  (including 
fluid  minerals,  locatable  minerals,  and 
mineral  materials).  Transportation,  Air 
QuaUty,  Soil  and  Water,  Riparian, 
Vegetation  (including  composition  and 
special  status  species].  Fish  and 
WildUfe  Habitat  (including  special 
status  species),  Livestock  Grazing, 
Forestry,  Recreation,  Off-Highway 
Vehicles,  Visual.  Wilderness.  Cultural 
and  Paleontological,  Hazardous  Wastes. 
Fire,  and  Special  Emphasis  Areas 
(including  Wild  and  Scenic  Rivers, 
Areas  of  Critical  Environmental  Concern 
[ACECs],  Native  American 
Coordination,  and  Zion  National  Park 
Coordination). 

The  Proposed  Plan  brings  forth  ten 
ACECs  for  designation  that  BLM  has 
determined  to  require  special 
management  to  prevent  irreparable 
damage  to  important  historic,  cultiural. 
or  scenic  values,  fish  and  wildUfe 
resources,  or  other  natural  systems.  In 
addition,  there  are  portions  of  five  river 
segments  that  BLM  has  concluded  it 
would  recommend  as  suitable  for 
Congressional  designation  under  the 
Wild  and  Scenic  Rivers  Act.  This 
Proposed  Plan  promotes  opportimities 
for  community  based  partnerships  and 
collaborative  processes  for  successful 
and  effective  management  of  public 
lands  into  the  futtue. 

The  Dixie  Resource  Area  Draft  RMP/ 
EIS  was  released  for  pubUc  review  and 
comment  in  October  of  1995  and  was 
followed  by  a  seven  month  comment 
period.  The  Draft  RMP/EIS  analyzed 
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four  alternatives  to  managing  public 
lands  in  Washington  County,  Utah.  The 
Dixie  Resource  Area  Office  received 
over  800  comment  letters  on  the  Draft 
RMP/EIS  from  local,  state  and  federal 
governments,  interest  groups,  and  the 
pubUc  at  large.  Major  concerns  brought 
forth  fix)m  proposed  decisions  of  the 
Draft  RMP/EIS  included  wild  and  scenic 
river  issues,  off-highway  vehicle 
management  designations,  visual 
resource  protection  zones,  rights-of-way 
restrictions,  threatened  and  endangered 
species  protection,  the  Virgin  River  and 
its  associated  resources,  as  well  as, 
potential  reservoir  development,  among 
others.  Since  the  release  of  the  Draft 
RMP/EIS,  public  meetings,  workshops, 
mailings,  and  briefings  have  been 
conducted  to  solicit  comments,  new 
information,  and  ideas  for  the  Proposed 
Plan. 

The  Proposed  Plan  responds  to  public 
comments  received  on  the  Draft  RMP/ 
EIS.  The  Proposed  Plan  also  corrects 
errors  in  the  Draft  RMP/EIS  identified 
through  the  public  comment  process 
and  internal  BLM  review.  The  Proposed 
Plan  and  associated  analysis  presents  a 
refined  and  modified  version  of  the 
Preferred  Alternative  and  the 
accompanying  impact  analysis 
contained  in  the  Draft  RMP/EIS.  The 
Proposed  Plan  can  be  used  in 
conjunction  with  the  Draft  RMP/EIS  to 
faciUtate  review  of  the  initial  four 
alternatives.  The  description  of  the 
a^ected  environment  and  detailed 
descriptions  of  the  alternatives 
contained  in  the  Draft  RMP/EIS,  as  well 
as  some  of  the  appendices,  are 
referenced  but  not  reproduced  in  the 
Proposed  Plan. 

Copies  of  the  Proposed  Plan  are 
available  from  the  Dixie  Resource  Area 
Office.  345  E.  Riverside  Drive,  St. 
George,  Utah',  84790,  435-688-3216. 
Public  reading  copies  will  be  available 
for  review  at  all  govemment-dociunent 
depository  libraries,  and  at  the 
following  BLM  locations:  Office  of 
PubHc  Affairs,  Main  Interior  Building. 
18th  and  C  Streets  N.W..  Washington. 
DC  20240;  Information  Access  Center 
(4th  Floor),  Utah  BLM  State  Office,  324 
S.  State  Street,  Salt  Lake  City,  Utah, 
84111;  Cedar  City  District  Office,  176 
East  DL  Sargent  Drive,  Cedar  City,  Utah 
84720;  and  Dixie  Resource  Area  Office, 
345  East  Riverside  Drive,  St.  George, 
Utah  84790.  Background  information 
and  reference  materials  used  in 
developing  the  Proposed  Plan  are 
available  for  review  in  St.  George  at  the 
Dixie  Resource  Area  Office. 

Written  protests  on  the  Proposed  Plan 
will  be  accepted  for  30  days  following 
the  date  the  Environmental  Protection 
Agency  published  the  Notice  of  Filing  of 


this  dociunent  in  the  Federal  Register. 
It  is  anticipated  that  the  filing  date  will 
be  on  September  18. 1998.  thus  ending 
the  public  review/protest  period  on 
October  17. 1998.  and  the  Governor's 
60-day  consistency  review  on  November 
16. 1998.  Any  part  of  this  Proposed  Plan 
may  be  protested  only  by  parties  who 
participated  in  the  planning  process. 
Protests  must  pertain  to  issues  that  were 
identified  in  the  Draft  RMP/EIS  or 
through  the  pubUc  comment  process. 
Protests  must  be  addressed  to  the  BLM 
Director  at  the  address  listed  under 
ADDRESSES.  The  protest  must  be  specific 
and  contain  the  following  -information: 
— ^The  name,  mailing  address,  telephone 

niunber  and  interest  of  the  person 

filing  the  protest; 
— A  statement  of  the  issue(s)  being 

protested; 
— A  statement  of  the  pcul(s)  of  the 

proposed  amendment  being  protested, 

and  a  citing  of  pages,  paragraphs. 

maps.  etc..  of  the  Proposed  Plan, 

where  practical.; 
— A  copy  of  all  documents  addressing 

the  issue(s)  that  were  submitted  by 

the  protestor  diuing  the  planning 

process;  and 
— A  concise  statement  explaining  why 

the  BLM  State  Director's  proposed 

decision  is  believed  to  be  in  error. 

At  the  end  of  the  30-day  protest 
period,  the  Proposed  Plan,  excluding 
any  portion  under  protest  will  become 
final. 

Approval  will  be  withheld  on  any 
portion  of  the  plan  under  protest  until 
final  action  has  been  completed  on  such 
protest. 

Dated:  September  9, 1998. 
G.  William  Lamb, 
State  Director,  Utah. 

(FR  Doc.  98-24898  Filed  9-16-98;  8:45  am] 
BILLING  COOE  431<M>0-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-960-1 420-00]  ES-60148,  Group  32, 
Illinois 

Notice  of  Filing  of  Plats  of  Survey; 
Illinois 

The  plats  of  the  dependent  resurvey 
of  a  portion  of  the  east  and  north 
boimdaries,  portions  of  the 
subdivisional  lines  and  the  survey  of  the 
subdivision  of  section  4,  and  the  Lock 
and  Dam  No.  26  acquisition  boundary. 
Township  6  North,  Range  13  West, 
Third  Principal  Meridian,  Illinois,  and 
the  dependent  resurvey  of  portions  of 
the  subdivisional  lines  and  the  survey  of 
the  Lock  and  Dam  No.  26  Acquisition 


Boundary.  Township  7  North,  Range  W 
West,  Third  Principal  Meridian.  Illinois, 
will  be  officially  filed  in  Eastern  States. 
Springfield,  Virginia  at  7:30  a.m..  on 
October  19. 1998. 

The  survey  was  requested  by  the  U.S. 
Army  Corps  of  Engineers. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  either  survey 
must  be  sent  to  the  Chief  Cadastral 
Surveyor,  Eastern  States,  Bureau  of 
Land  Management,  7450  Boston 
Boulevard,  Springfield.  Virginia  22153, 
prior  to  7:30  a.m.,  October  19, 1998. 

Copies  of  the  plats  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  September  8, 1998. 
Stephen  G.  Kopach,^ 
Chief  Cadastral  Surveyor. 
|FR  Doc.  98-24940  Filed  9-16-98;  8:45  am) 

BILUNG  COOE  4310-GJ-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-857-00-1 420-00:  G8-0309] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

3  W.,  accepted  luly  31, 1998 

3  W.,  accepted  September  2, 1998 

4  W.,  accepted  Septemtier  1, 1998 

4  W.,  accepted  July  28, 1998 

5  W.,  accepted  September  1, 1998 

8  W.,  accepted  September  2, 1998 

9  W. ,  accepted  July  3 1 , 1 998 

14  W.,  accepted  July  14, 1998 

15  W..  accepted  July  24, 1998 
15  W.,  accepted  July  24, 1998 

If  the  protests  against  a  survey,  as 
shown  on  any  of  Uie  above  plat(s).  are 
received  prior  to  the  date  of  official 
filing,  the  filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  on  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1515  S.W..  5th 
Avenue.  Portland.  Oregon  97201,  and 


Oregon 

T.  21  S., 

,R. 

T.  26  S., 

,R. 

T.  25  S., 

,R. 

T.  37  S., 

,R. 

T.  33  S., 

,R. 

T.  29  S., 

,R. 

T.  22  S., 

,R. 

T.  31  S. 

,R. 

T.  29  S. 

.R. 

T.  33  S. 

,R. 
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will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Ehrector.  Buireau  of  Land  Management. 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  fiUng  date. 

Trie  above-listed  plats  represent 
dependent  resurveys.  survey  and 
subdivision.  FOR  FURTHER  INFORMATION 
CONTACT:  Bureau  of  Land  Management, 
(1515  S.W.,  5th  Avenue)  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  September  9, 1998. 

Sherrie  L.  Reid, 

Acting  Chief.  Branch  of  Realty  and  Records 
Services. 

[FR  Doc.  9&-24939  Filed  9-1&-98:  8:45  am] 
BILUNO  COOE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intention  To  Extend  Public 
Review  Period  for  National  Park 
Service  Reference  Manual  #41: 
Wilderness  Preservation  and 
Management 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Public  notice. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  converting  and  updating  its 
current  system  of  internal  instructions 
to  a  three-level  system  consisting  of:  (1) 
NPS  Management  Policies;  (2)  Director's 
Orders;  and  (3)  Reference  Manuals/ 
Handbooks  and  other  helpful 
information.  When  these  documents 
contain  new  poficy  or  procediual 
requirements  that  may  affect  parties 
outside  the -NPS.  this  information  is 
being  made  available  for  public 
comments.  While  the  original  30-day 
public  review  period  for  this  docimient 
ended  on  August  17, 1998.  an  additional 
30-day  pubUc  review  period  will  be 
implemented  and  end  on  September  30, 
1998. 

DATES:  Written  comments  will  be 
accepted  until  September  30, 1998. 
ADDRESSES:  The  draft  Reference  Manual 
#41  is  available  on  the  Internet  at:  http:/ 
/www jips.gov.  The  specific  hnk  can 
subsequently  be  reached  by  opening: 
"Jnfozone."  "Reference  Desk," 
"Director's  Orders."  Reference  Manual 


#41  is  included  under  sub-title  "Draft 
Guidance  Documents."  Requests  for 
copies  and  written  comments  should  be 
sent  to  Jim  Walters,  National  Park 
Service  Deputy  Wilderness  Program 
Coordinator,  National  Park  Service,  P.O. 
Box  728,  Santa  Fe,  New  Mexico  87504- 
0728. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Walters  at  505  988-6022  (fax)  505  988- 
6123,  or  Wes  Henry  at  202  208-5211. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents:  Reference  Manual 
#41:  Wilderness  Preservation  and 
Management 

/.  Background  and  Purpose 

The  purpose  of  Reference  Manual  #41: 
Wilderness  Preservation  and 
Management  is  to  provide  national  park 
managers  with  the  information  they 
need  to  understand  the  laws  and 
policies  affecting  the  NPS  wilderness 
resource  and  guidance  for  the 
application  of  the  edicts  into  the  day-to- 
day and  long-term  preservation  of  these 
resources.  The  Reference  Manual 
contains:  (1)  An  update  of  the  NPS 
Management  Policies  pertaining  to 
wilderness;  (2)  the  Director's  Orders 
intended  to  assist  managers  in  the 
application  of  these  policies,  and  (3) 
specific  detailed  references  and 
background  information  affecting  the 
Service's  wilderness  resource. 

n.  Legislative  Guidance  Applicable  to 
NPS  Wilderness  Preservation 

This  information  is  intended  to 
provide  park  managers  and  the  public 
with  an  understandiing  of  the  primary 
laws  regulating  the  wilderness  resource. 
This  discussion  includes:  the 
relationship  between  the  Wilderness 
Act  and  the  NPS  Organic  Act,  the 
clarification  of  Section  4(a)(3)  of  the 
Wilderness  Act  which  is  often 
misinterpreted  by  park  managers,  the 
implication  of  the  Redwood  Act 
Amendments  to  the  Service's 
wilderness  program,  and  an  explanation 
of  the  Eastern  Wilderness  Act  as  it 
applies  to  the  National  Park  Service. 

m.  Revised  Management  Policies 
Guiding  Wilderness  Preservation  and 
Management  (Level  One) 

The  "Level  One"  wilderness  policy 
statements  will  revise  and  update 
previous  poUcies  included  in  Chapter  6 
of  the  1988  Wilderness  Pohcies 
handbook.  These  revised  policies 
include  general  statements  addressing: 
wilderness  characteristics  and  values, 
the  process  for  reviewing  potential 
wilderness  additions,  general 
wilderness  policies,  consistency  of  the 
Service's  wilderness  program,  zoning, 


accountabihty  and  responsibiUty, 
management  plans,  the  minimum 
requirement  process,  monitoring 
strategies,  signing,  research  protocols, 
NPS  administrative  faciUties,  fire 
management,  cultural  resources, 
environmental  compliance  standards, 
general  pubUc  use,  commercial  services, 
special  events,  grazing  and  Uvestock 
driveways,  rights-of-way  and  mineral 
development  and  pubUc  education 
standards. 

IV.  Director's  Order  Ul  (Level  Two) 

The  "Level  Two"  E)irector's  Order  are 
intended  as  more  detailed  guidance  and 
standards  for  managers  to  use  in  the 
application  of  the  revised  policy 
statements.  Director's  Order  #41  vtrill  be 
issued  by  the  NPS  Associate  Director- 
Operations  and  Parks  as  required 
standards  at  which  the  respective 
programs  and  functions  must  be 
managed  within  NPS  wilderness.  These 
program,  identified  as  "Critical  Issues" 
include:  wilderness  management  plan 
requirements,  procedures  for  applying 
the  "minimum  requirement"  concept, 
interagency  coordination,  cultural 
resource  management,  climbing 
protocols,  fire  management, 
interpretation  and  education,  mineral 
development,  research  and  other 
scientific  uses,  wilderness  use  by 
persons  with  disabihties,  special  events, 
training  requirements,  and  the 
administration  of  commercial  services 
in  wilderness. 

V.  Appendices 

The  appendices  of  the  Level  3 
Reference  Manual  are  intended  as  a 
reference  and  bibliography  for 
wilderness  managers.  This  information 
includes:  a  glossary  of  wilderness  terms, 
the  text  of  the  Wilderness  Act,  the 
Wilderness  Access  Decision  Tool  (not 
included  in  the  draft  due  to  bulk  of  the 
appendix  dociunent),  examples  of 
minimum  requirement  decision  tools, 
the  minimum  requirements  of  a 
wilderness  management  plan,  the 
Alaska  National  Interest  Lands 
Conservation  Act  (not  included  in  draft 
due  to  bulk  of  this  Act),  and  a  list  of 
suggested  readings  relating  to 
wilderness  management 

Dated:  August  18, 1998. 
Maureen  Finnerty, 

Associate  Director,  Operations  and 

Education. 

(FR  Doc.  98-24858  Filed  9-16-98;  8:45  am] 

BtLUNS  COOe  4»1»-7»-P 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Ciean  Air  Act  (CAA) 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Beshara  Management,  et  al.. 
No.  5:97CV123  (N.D.  W.  Va.).  was 
lodged  on  July  27, 1998,  with  the  United 
States  District  Court  for  the  Northern 
District  of  West  Virginia. 

The  Consent  Decree  resolves  the 
claims  of  the  United  States  against  the 
Defendants  Beshara  Management  Inc., 
Riverside  Plaza  Partnership,  Edward  C. 
Beshara,  Fred  M.  Beshara,  and  James 
Beshara,  in  connection  with  their 
operation  of  a  renovation  project  carried 
out  at  the  Riverside  Plaza  Shopping 
Center,  a  strip  mall  owned  by  the 
Defendants,  located  on  Route  2  in  New 
Martinsville,  West  Virginia.  The 
Riverside  Plaza  project  allegedly 
resulted  in  the  imlawful  removal  and 
handling  of  asbestos-containing 
materials.  The  United  States  sought 
injimctive  reUef  and  the  assessment  of 
civil  penalties  against  the  Defendants 
for  violations  of  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
("NESHAP")  for  asbestos,  promulgated 
pursuant  to  Sections  101, 112, 114, 116 
and  301  of  the  Clean  Air  Act,  42  U.S.C. 
7401,  7412,  7414,  7416  and  7601.  Under 
the  proposed  Consent  Decree, 
Defendants  will  be  permanently 
enjoined  from  any  future  violations  of 
the  asbestos  NESHAP  at  Riverside  Plaza 
Shopping  Center,  and  will  pay  to  the 
United  States  the  sum  of  $105,000.00  in 
dvil  penalties. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubUcation, 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Beshara 
Management,  et  al.  DJ  #  90-5-2-1-2114 
(N.D.  W.  Va.)  Comments  may  also  be 
addressed  to  Douglas  J.  Snyder,  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Coimsel,  1650  Arch 
Street,  Philadelphia,  PA  19103. 

The  Consent  Decree  may  be  examined 
and  copied  at  the  Office  of  the  Clerk, 
U.S.  District  Court  for  the  Northern 
District  of  West  Virginia;  or  at  the 
Region  III  Office  of  the  Environmental 
Protection  Agency,  c/o,  Douglas  J. 
Snyder,  1650  Arch  Street,  Philadelphia, 
PA  19103.  A  copy  of  the  Consent  Decree 
may  also  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 


1120  G  Street,  NW.  3rd  Floor, 

Washington,  D.C.  20005.  In  requesting  a 

copy  please  refer  to  the  referenced  case 

and  enclose  a  check  in  the  amoimt  of 

$2.75  (25  cents  per  page  reproduction 

cost),  payable  to  the  Consent  Decree 

Library. 

Walker  Smith, 

Deputy  Chief,  Environmental  Enforcement 

Section. 

[PR  Doc.  9a-24935  Filed  &-16-98;  8:45  am) 

BILUNO  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Pursuant  to  28  CFR  50.7  and  42  U.S.C. 
9622(d),  notice  is  hereby  given  that  on 
August  12, 1998.  a  proposed  Consent 
Decree  in  United  States  v.  Coltec 
Industries,  Inc..  et  al.  Qvil  Action  No. 
98-10034  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Michigan. 

The  United  States  has  asserted,  in  a 
civil  complaint  imder  the 
Comprehensive  Enviroiunental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9601  et  seq.,  that  the 
Defendants,  Coltec  Industries,  Inc., 
IlUnois  Tool  Works,  Inc.,  Mitchell 
Manufacturing  Group,  Inc.,  StageRight 
Corporation,  Textron,  Inc.,  and  United 
Technologies  Automotive,  Inc.,  are 
potentially  responsible  parties  (PRPs)  at 
the  Clare  Water  Supply  Superfund  Site 
in  the  City  of  Clare,  Clare  County, 
Michigan. 

Under  the  proposed  Consent  Decree, 
the  Defendants  have  agreed  to  pay 
$510,756.00  to  the  Hazardous  Waste 
Superfund  for  past  costs  incurred 
through  October  31, 1997,  to  pay  future 
response  costs,  and  to  perform  Work  for 
Operable  Unit  Two  of  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  Untied  States  v.  Coltec  Industries, 
Inc..  et  al..  Civil  Action  No.  98-10034, 
D.J.  Ref.  90-11-2-1212. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney  for  the  Eastern  District  of 
Michigan,  211  West  Fort  Street,  Suite 
2001,  Detroit,  MI  48226-3211;  at  the 
Region  5  Environmental  Protection 
Agency  Library,  Reference  Desk,  77  W. 


Jackson  Boulevard,  Chicago,  Illinois 
60604;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  3rd  Floor, 
Washington,  DC  20005,  202-624-0892. 
A  copy  of  the  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW..  3rd  Floor.  Washington,  DC  20005. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $110.25 
(inclusive  of  Appendices)  (25  cents  per 
page  reproduction  cost)  payable  to  the 
Consent  Decree  Library. 
Walker  B.  Smith. 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environmental  and  Natural 
Resources  Division. 
[PR  Doc.  98-24936  Filed  9-16-98;  8:45  am] 

BILUNO  CODE  4410-1S-H 


DEPARTMENT  OF  LABOR     . 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  Studying;  Retirement 
Plan  Leakage— Cashing  In  Your  Future 
from  ERISA  Employer-Sponsored 
Pension  Plans  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  a  pubUc  meeting  will  be 
held  on  Tuesday,  October  6, 1998,  of  the 
Retirement  Plan  Leakage — Cashing  in 
Your  Future — Working  Group  of  the 
Advisory  Coxmcil  on  Employee  Welfare 
and  Pension  Benefit  Plans.  The  group  is 
studying  pre-retirement  distributions, 
including  in-service  distributions, 
hardship  loans  and  participant  loans 
from  EWSA  employer-sponsored 
pension  plans. 

The  purpose  of  the  open  meeting, 
which  will  nm  from  9:30  a.m.  to 
approximately  noon  in  Room  N-4437 
C&D,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue  NW,  Washington,  DC  20210,  is 
for  Working  Group  members  to  draft 
their  report  and/or  recomn.  ondations  on 
the  import  of  these  "pension 
preservation"  issues  for  the  Secretary  of 
.  Labor. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  October  1, 1998,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organisations  wishing  to  address  the 
Working  Group  should  forward  their 
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request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  October  1,  1998,  at  the 
address  indicated  in  this  notice. 

Organizations  or  individuals  also  may 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Coimcil  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  1. 

Signed  at  Washington,  DC  this  10th  day  of 
September,  1998. 
Meredith  Miller, 

Deputy  Assistant  Secretary,  Pension  and 
Welfare  Benefits  Administration. 
[PR  Doc.  98-24860  Piled  9-16-98;  8:45  am] 

BILUNG  CODE  4510-29-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  Studying  Small 
Businesses:  How  to  Enhance  and 
Encourage  the  Establishment  of 
Pension  Plans;  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans 

Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
hicome  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  Monday,  October  5.  1998,  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  Working 
Group  studying  the  obstacles  to  why 
small  businesses  are  not  estabhshing 
retirement  vehicles  for  their  employees 
when  so  many  different  savings 
arrangements  are  available.  The 
Working  Group  also  is  focusing  on  how 
to  encourage  these  businesses  to 
estabUsh  such  pension  plans. 

The  session  will  take  place  in  Room 
N-4437  C&D,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue,  NW,  Washington  20210.  The 
purpose  of  the  open  meeting,  which  will 
nm  from  1:00  p.m.  to  approximately 
4:00  p.m.,  is  for  Working  Group 
members  to  draft  their  report  and/or 
recommendations  their  report  for  the 
Secretary  of  Labor. 

Members  of  the  pubhc  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  October  1, 1998,  to  Sharon 


Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue.  NW,  Washington,  D.C.  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  October  1,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may -also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  1. 

Signed  at  Washington.  D.C.  this  10th  day 
of  September  1998. 
Meredith  Miller, 

Deputy  Assistant  Secretary,  Pension  and 
Welfare  Benefits  Administration. 
[PR  Doc.  98-24861  Piled  9-16-98;  8:45  am] 
BILUNG  CODE  451»-2»-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  on  the  Disclosure  of 
the  Quality  of  Care  in  Health  Plans 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans 

Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
bicome  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  the  Working  Group 
established  by  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  to  study  what  kind  of  information 
on  the  quality  of  care  in  health  plans 
should  be  transmitted  to  fiduciaries  and 
participants  and  how  the  information 
should  be  transmitted  will  hold  an  open 
pubhc  meeting  on  Monday,  October  5, 
1998,  in  Room  N-4437  C&D,  U.S. 
Department  of  Labor  Building,  Second 
and  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

The  purpose  of  the  open  meeting, 
which  will  run  from  9:30  a.m.  to 
approximately  noon,  is  for  Working 
Group  members  to  begin  drafting  their 
report  and/or  recommendations  for  the 
Secretary  of  Labor. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 


the  topic  by  submitting  20  copies  on  or 
before  October  1, 1998,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  vdshing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabihties,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  September  1,  at  the 
address  indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  ^ould  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  1. 

Signed  at  Washington,  DC  this  10th  day  of 
September,  1998. 
Meredith  Miller. 

Deputy  Assistant  Secretary,  Pension  and 
Welfare  Benefits  Administration. 
[PR  Doc.  98-24862  Piled  9-16-98;  8:45  am] 

BILUNG  CODE  4510-2»-M 


MARINE  MAMMAL  COMMISSION 
Sunshine  Act  Meeting 

TIME  AND  DATE:  The  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors  on  Marine  Mammals 
will  meet  in  executive  session  on 
Tuesday.  November  10. 1998,  bom  8:30 
a.m.  to  10:00  a.m.  The  pubUc  sessions 
of  the  Commission  and  the  Committee 
meeting  will  be  held  on  Tuesday, 
November  10,  bom  10:00  a.m.  to  6:00 
p.m.,  on  Wednesday,  November  11, 
from  8:30  a.m.  to  6:00  p.m.,  and  on 
Thursday,  November  12,  bom  8:30  a.m. 
to  12:30  p.m. 

PLACE:  The  Double  Tree  Hotel,  1230 
Congress  Street,  Portland,  Maine,  04102. 
Phone  nimiber  800/989-3856.  Fax 
number  201/761-1560. 
STATUS:  The  executive  session  will  be 
closed  to  the  pubhc.  At  it,  matters 
relating  to  international  negotiations  in 
process,  personnel,  and  the  budget  of 
the  Conunission  and  will  be  discussed. 
All  other  portions  of  the  meeting  will  be 
open  to  pubhc  observation.  Public 
participation  will  be  allowed  as  time 
permits  and  as  determined  to  be 
desirable  by  the  Chairman. 
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MATTERS  TO  BE  CONSIDERED:  The 
Commission  and  Committee  will  meet 
in  public  session  to  discuss  a  broad 
range  of  marine  mammal  matters.  The 
focus  of  the  meeting  will  be  on  species 
that  occur  in  waters  along  the  East  Coast 
of  the  United  States.  While  subject  to 
change,  major  issues  that  the 
Commission  plans  to  consider  at  the 
meeting  include:  the  conservation  of 
northern  right  whales,  research  and 
management  issues  related  to  the  Gulf  of 
Maine  population  of  harbor  porpoise, 
New  England  pinniped-fishery 
interactions,  humpback  whales,  sources 
and  effects  of  anthropogenic  noise  in  the 
marine  environment,  whale  watching 
activities  in  New  England,  bottlenose 
dolphins  in  coastal  Atlantic  waters,  and 
research  related  to  the  effects  of  the 
eastern  tropical  Pacific  tima  fishery  on 
dolphins. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
John  R.  Twiss,  Jr.,  Executive  Director, 
Marine  Mammal  Commission,  4340 
East-West  Highway,  Room  905, 
Bethesda,  MD.  20814,  301/504-0087. 

Dated:  September  14, 1998. 
John  R.  T%vis8,  Jr., 
Executive  Director. 
[FR  Doc.  98-25024  Filed  9-15-98;  10:40  am] 

BILUNO  CODE  6820-01-M 


NATIONAL  SCIENCE  FOUNDATION 

50th  Anniversary  Public  Advisory 
Committee;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  50th  Anniversary  Public  Advisory 
Committee  (5213). 

Date  and  Time:  October  15, 1998— (9:00 
a.m.-5:00  p.m.)  and  October  16, 1998— (9:00 
a.m.-Noon). 

Place:  NSF  Headquarters,  4201  Wilson 
Boulevard,  Suite  1235,  Arlington,  VA.  . 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  Mary  Bullock,  Section 
Head-Special  Projects  Section,  Office  of 
Legislative  and  Public  Affairs,  Suite  1245, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1070. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  National  Science 
Foundation  in  highlighting  50  years  of  U.S. 
achievements  in  science  and  engineering 
research  and  education,  and  in  increasing 
awareness  of  the  role  of  U.S.  support  of 
science  and  engineering  plays  in  enabling 
world  leadership  in  these  Belds. 

Agenda:  Public  Advisory  Committee 
members  will  receive  their  charge  to 
encourage  celebrations  of  NSF's  50th 
anniversary  in  the  research  and  education 


communities  with  which  they  are  connected. 
Members  will  discuss  ideas  and  purpose 
plans  for  anniversary  activities  such  as 
symposia  among  academic,  government  and 
other  leaders;  public  outreach  events  to 
engage  communities  of  the  general  public  in 
activities  that  build  interest  in  science  and 
technology,  and  other  means  of  increasing 
public  and  understanding  and  appreciation 
of  science  and  technology. 
-  Dated;  September  14, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-24947  Filed  9-16-98;  8:45  am] 

BILUNQ  CODE  7S56-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review  Panel  in  Earth 
Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  foUovnng 
meeting. 

Name:  Proposal  Review  Panel  in  Earth 
Sciences  (1569). 

Date  and  Time:  October  7-9, 1998;  8:30 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230,  Room 
310. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Leonard  E.  Johnson, 
Program  Director,  Continental  Dynamics 
Program,  Division  of  Earth  Sciences,  Room 
785,  National  Science  Foundation,  4210 
Wilson  Blvd.,  Arlington,  VA  22230; 
Telephone:  (703)  306-1559. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Continental  Dynamics  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  p>ersonaI  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  September  14, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-24949  Filed  9-16-98;  8:45  am] 
BILUNQ  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Division  of  Environmental  Biology: 
Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  (NSF)  annoiuices  the 
following  meetings. 


Name  Advisory  Panel  for  Ecological 
Studies  (1751). 

Date  &■  Time:  October  13-16, 1998,  8:30 
am-5:00  pm  each  day. 

Place:  Room  340,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Contact  Person:  Dr.  Scott  L.  Collins, 
Program  Director,  Ecological  Studies, 
Division  of  Environmental  Biology,  Room 
635,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1483. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  To  review  and  evaluate  Ecology 
proposals  as  part  of  the  selection  process  for 
awards. 

Name  Advisory  Panel  for  Ecological 
Studies  (1751). 

Date  6-  Time:  October  6-9, 1998,  8:30  am- 
5:00  pm  each  day. 

Place:  Room  380,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Contact  Person:  Dr.  Penelope  Firth, 
Program  Director,  Ecological  Studies, 
Division  of  Environmental  Biology,  Room 
635,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone  (703)  306-1479. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  To  review  and  evaluate  Ecosystem 
Studies  proposals  as  part  of  the  selection 
process  for  awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  ^e  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  14, 1998. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  98-24946  Filed  9-1&-98;  8:45  am] 
BILUNQ  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Neurosclence; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Neuroscience 
(1158). 

Date  and  Time:  October  15-16, 1998, 9:00~ 
a.m.  to  5:00  p.m. 

Place:  Room  310, 4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Part-Open. 
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Contact  Person:  Dr.  Emmeline  Edwards, 
Program  Director,  Behavioral  Neuroscience; 
Dr.  Roy  White,  Program  Director, 
Computational  Neuroscience;  Division  of 
Integrative  Biology  and  Neuroscience,  Suite 
685,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230 
Telephone:  (703)  306-1416. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  October  16, 1998; 
11:00  a.m.  to  12.-00  p.m.,  to  discuss  goals  and 
assessment  procedures.  Closed  Session: 
October  15, 1998;  9:00  a.m.  to  5:00  p.m.; 
October  16,  9:00  a.m.  to  11:00  a.m.,  and  12:00 
p.m.  to  5:00  p.m.  To  review  and  evaluate 
Behavioral  Neuroscience  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  14, 1998. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  98-24948  Filed  »-16-98;  8:45  am] 

BILLING  CODE  7SS6-41-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-219] 

GPU  Nuclear,  Inc.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Prof>osed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

This  document  corrects  a  notice 
appearing  in  the  Federal  Register  on 
September  10, 1998  (63  FR  48527).  This 
action  is  necessary  to  correct  an 
erroneous  date. 

On  page  48528,  in  the  center  colimin, 
in  the  fourth  complete  paragraph,  in  the 
first  line,  the  date  "October  9, 1998." 
should  be  corrected  to  read  "October  13, 
1998." 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
David  L.  Meyer, 

Chief,  Rules  and  Directives  Branch,  Division 

of  Administrative  Services,  Office  of 

Administration. 

[FR  Doc.  98-24924  Filed  9-16-98;  8:45  am] 

BILUNQ  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Pocket  No.  40-3453] 

Proposed  Cleanup  of  the  Atlas 
Uranium  Mill  Tailings;  Notice  of 
Meeting 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  upcoming  public 
meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  conducting  a 
public  meeting  on  September  16, 1998, 
to  discuss  the  proposed  cleanup  of  the 
Atlas  uranium  mill  tailings  at  its  site 
near  Moab.  The  meeting  location  is  the 
Grand-County  High  School  Auditorium, 
439  S.  400  East,  Moab,  Utah.  The 
meeting  will  begin  at  7:30  p.m. 

Atlas,  an  NRC  licensee,  has  submitted 
a  plan  to  stabilize  its  mill  tailings  on 
site.  The  NRC  has  not  yet  made  a  final 
determination  on  the  acceptability  of 
this  plan.  The  NRC  Staff  will  make  a 
presentation  at  the  beginning  of  the 
meeting  to  provide  background  on 
NRC's  regulatory  review  process  and  the 
progress  of  the  review  since  the  last 
public  meeting  held  in  Moab  in 
February  1996.  The  meeting  will  then  be 
open  for  members  of  the  public  to  ask 
questions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Myron  Fliegel.  Uranium  Recovery 
Branch.  Division  of  Waste  Management. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Telephone  (301) 
415-7238;  e-mail,  mhfl@nrc.gov 

Dieted  at  Rockville,  Maryland,  this  11th  day 
of  September,  1998. 

For  the  Nuclear  Regulatory  Conmiission. 
Joseph  J.  Holonich, 

Chief  Uranium  Recovery  Branch.  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  98-24925  Filed  9-16-98;  8:45  am) 

BILUNQ  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 


[Docket  No.  40-8681] 

White  Mesa  Uranium  Mill;  Notice  of 
Meeting 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  upcoming  public 

meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  conducting  a 
public  meeting  in  Blanding,  Utah,  on 
September  17. 1998.  to  discuss  the 


regulatory  oversight  of  the  International 
Uranium  Corporation's  nearby  White 
Mesa  uranium  mill.  The  meeting  will  be 
at  the  San  Juan  County  Library,  25  W. 
300  South  Street,  beginning  at  7:30  p.m. 

White  Mesa  is  an  NRC-Ucensed  mill 
that  produces  uranium  for  commercial 
nuclear  power  plants.  The  focus  of  the 
meeting  will  be  on  NRC  oversight  of  the 
mill,  with  particular  emphasis  on  how 
NRC  will  evaluate  any  future 
appUcations  from  International  — 

Uranium  to  process  uranium-bearing 
material  other  than  natural  ores,  from 
off-site  locations. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Park,  Uranium  Recovery  Branch. 
Division  of  Waste  Management,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Telephone  (301) 
415-6699;  e-mail,  jrp@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  September,  1998. 

For  the  Nuclear  Regulatory  Commission. 

Joseph  J.  Holonich, 

Chief,  Uranium  Recovery  Branch,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc  98-24923  Filed  9-16-98;  8:45  am] 

MLLMQCODE  TSWMH-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Relensa  No. 
23433;  812-10634] 

Emerging  Markets  Grovvth  Fund.  Inc.; . 
Notice  of  Application 

Septeml>er  11, 1998. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Conunission"). 
ACTION:  Notice  of  appUcation  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  22(e)  of  the  Act 
and  rule  22c-l  under  the  Act. 

SUMMARY  OF  APPUCATION:  The  order 
would  permit  appUcant  Emerging 
Markets  Growth  Fund,  Inc.  ("EMCF")  to 
operate  as  a  registered  open-end 
investment  company  that  would  redeem 
its  shares  at  monthly  intervals. 
FILING  DATES:  The  application  was  filed 
on  April  25, 1997,  and  amended  on  July 
31,  1998. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
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October  6, 1998,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  c/o  Capital  International, 
Inc.,  11100  Santa  Monica  Boulevard, 
Los  Angeles,  CA  90025. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Senior  Attorney,  at 
(202)  942-0572  or  Christine  Y. 
Greenlees,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  Street,  NW., 
Washington,  DC  20549  (telephone  (202) 
942-«090). 

Applicant's  Representations 

1.  EMGF,  a  Maryland  corporation,  is 
a  closed-end  management  investment 
company  registered  imder  the  Act. 
EMGF's  shares  are  registered  under  the 
SecuriUes  Act  of  1933  (the  "1933  Act"). 
Capital  International,  Inc.  (the 
"Adviser"),  registered  imder  the 
Investment  Advisers  Act  of  1940,  serves 
as  EMGF's  investment  adviser.  EMGF's 
investment  objective  is  to  seek  long- 
term  capital  growth  by  investing  in 
equity  securities  of  issuers  in 
developing  countries. 

2.  EMGF's  shares  are  not  listed  on  any 
securities  exchange  (except  for  a 
nominal  listing  on  the  Luxembourg 
Stock  Exchange).  EMGF  offers  new 
shares  for  sale  on  a  limited  basis  to 
investors  that  meet  certain  suitability 
criteria  prescribed  by  EMGF.  EMGF's 
current  investor  suitability  criteria 
provide  that  a  prospective  investor  that 
is  a  "company"  (as  defined  in  section 
2(a)(8)  of  the  Act)  must  have  total  assets 
in  excess  of  $5  million  and  that  each 
prospective  investor  that  is  a  natviral 
person  must  be  an  "accredited  investor" 
within  the  meaning  of  Regulation  D 
under  the  1933  Act.  Under  EMGF's 
articles  of  incorporation,  outstanding 
shares  of  EMGF  may  be  transferred  only 
to  persons  who  meet  this  suitability 
criteria.  Because  of  these  restrictions  on 

-    transferability,  and  EMGF's  concern  that 
its  shares,  if  listed  on  a  securities 
exchange,  might  trade  at  a  discount  to 
their  net  asset  value  ("NAV"),  a 


secondary  market  in  EMGF's  shares  has 
not  developed. 

3.  EMGF  would  like  to  be  able  to  offer 
its  shareholders  an  opportunity  to 
dispose  of  their  shares  at  NAV  should 
they  wish  to  do  so,  without  unduly 
disrupting  EMGF's  portfolio  or 
interfering  with  EMGF's  investment 
objectives.  EMGF  states  that  it 
considered  making  periodic  tender 
offers  to  its  shareholders,  but  believes 
that  the  process  is  cumbersome, 
expensive  and  of  limited  benefit  to  the 
shareholders.  EMGF  also  considered 
relying  on  rule  23c-3  under  the  Act,  the 
"closed-end  interval  fund"  rule,  that 
permits  closed-end  funds  to  make 
periodic  repurchase  offers  to  their 
shareholders  as  an  alternative  to 
periodic  tender  offers.  EMGF  concluded 
that  this  alternative  was  undesirable 
because  of  the  rule's  restrictions  on  the 
frequency  and  amoimt  of  repurchase 
offers.  EMGF  also  states  that  its 
portfolio,  which  consists  primarily  of 
equity  securities  of  issuers  in  emerging 
markets,  is  not  sufficiently  liquid  to 
enable  EMGF  to  operate  as  a  traditional 
open-end  fund  that  redeems  its  shares 
daily. 

4.  EMGF  thus  proposes  to  convert  into 
a  registered  open-end  investment 
company.  EMGF  would  redeem  its 
shares  monthly,  as  further  described  in 
this  notice  ("Redemption  Policy").  The 
Redemption  Policy  would  be  a 
fundamental  policy  of  EMGF, 
changeable  only  by  vote  of  a  majority  of 
the  outstanding  voting  securities  of 
EMGF,  as  defined  in  the  Act.  EMGF's 
existing  shareholders  have  approved  the 
Redemption  Policy.  EMGF's  board  of 
directors  (the  "Board"),  including  a 
majority  of  directors  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act,  also  has 
approved  the  Redemption  Policy. 

5.  Under  EMGF's  proposal,  EMGF's 
new  investors  will  be  limited  to 
"qualified  piu-chasers,"  within  the 
meaning  of  section  2(a)(51)  of  the  Act 
and  the  rules  and  SEC  interpretive 
positions  under  the  Act.^  Existing 
shareholders  who  are  not  qualified 
piuchasers  will  be  permitted  to  remain 
shareholders  of  EMGF  and  to  purchase 
additional  shares.  Prior  to  relying  on  the 
requested  order,  EMGF  will  implement 
procedures  to  assure  that  shares  are  not 
transferred  by  shareholders  to  third 
parties  that  are  not  qualified  purchasers. 
EMGF's  ciurent  articles  of  incorporation 
provide  that  transfer  to  EMGF's  shares 
may  be  made  only  to  those  investors 


that  satisfy  EMGF's  suitability  criteria 
specified  by  the  Board.  As  provided  for 
in  EMGF's  articles  of  incorporation,  the 
Board  will  amend  the  current  share 
transfer  restrictions  to  provide  that  no 
shareholder  may  transfer  shares  to  any 
other  person  or  entity  that  is  not  a 
qualified  piu-chaser.  EMGF  would  seek 
to  enforce  the  transfer  restriction  against 
any  shareholder  who  attempted  to 
transfer  shares  in  violation  of  the 
restriction.  The  Board  may  not  further 
amend  the  share  transfer  restrictions  to 
permit  transfers  to  persons  or  entities 
other  than  qualified  purchasers  without 
the  prior  approval  of  the  Conunission. 

6.  Under  me  Redemption  Policy, 
EMGF  would  accept  redemption 
requests  on  or  before  the  close  of 
business  on  the  first  business  day  of 
each  month  (the  "Redemption  Request 
Deadline").  (The  first  Redemption 
Request  Deadline  will  occur  no  sooner 
than  45  days  after  EMGF's  prospectus  is 
mailed  to  the  shareholders.  The 
prospectus  will  include  disclosure  of 
the  change  in  share  transfer  restrictions 
discussed  above.)  Any  redemption 
request  received  during  the  course  of 
any  calendar  month  would  be  effective 
as  of  the  next  Redemption  Request 
Deadline.  Redemption  requests  received 
prior  to  a  Redemption  Request  Deadline 
would  be  revocable  until  the 
Redemption  Request  Deadline.  On  the 
Redemption  Request  Deadline, 
redemption  requests  would  become 
irrevocable.  2  EMGF  will  price  the  shares 
for  redemption  at  the  close  of  business 
on  the  last  business  day  of  that  month 
(the  "Redemption  Pricing  Date").  EMGF 
would  pay  the  proceeds  of  redemption 
requests  within  seven  calendar  days 
after  the  Redemption  Pricing  Date  (the 
"Redemption  Payment  Date"). 

7.  The  Board  wrill  have  the  right  to 
suspend  the  Redemption  Pricing  Date 
and  the  Redemption  Payment  Date  only 
in  accordance  with  section  22(e)  of  the 
Act.3  The  Board  will  have  the  right  to 
accelerate  the  Redemption  Pricing  Date 
and  the  Redemption  Payment  Date  only 
if  doing  so  would  be  in  the  best  interests 


'  Section  2(a)(51)  of  the  Act  generally  defines 
qualified  purchasers  as  natural  p>ersons  who  own  SS 
million  of  investments  and  institutions  that  own  or 
manage  on  a  discretionary  basis  $25  million  of 
investments. 


*  EMGF  states  that  the  irrevocability  of 
redemption  requests  after  the  Redemption  Request 
Deadline  is  necessary  to  permit  the  Adviser  to  make 
arrangements  to  meet  redemption  requests  made  as 
of  that  date  with  the  least  disruption  of  EMGF's 
portfolio. 

'  Section  22(e)  generally  provides  that  the  right  of 
redemption  may  not  be  suspended  and  the  date  of 
payment  may  not  be  postponed  except  for  a  period 
during  which  the  New  York  Stock  Exchange 
("NYSE")  is  closed  or  trading  on  the  NYSE  is 
restricted,  during  certain  emergencies,  or  for 
periods  as  permitted  by  Commission  order.  Section 
22(e)  also  provides  that  the  Commission  shall  by 
rules  and  regulations  determine  the  conditions 
under  which  (i)  trading  will  be  deemed  to  be 
restricted  and  (ii)  an  emergency  will  be  deemed  to 
exist 
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of  EMGF's  shareholders  and  only  upon 
the  following  conditions:  (a)  the 
Redemption  Payment  Date  will  occ\ir 
within  seven  days  of  the  accelerated 
Redemption  Pricing  Date;  and  (b)  the 
Board  finds  that  the  accelerated 
Redemption  Pricing  Date  is  not  likely  to 
result  in  any  significant  dilution  of 
interests  of  the  redeeming  or  the 
remaining  shareholders.'* 

8.  EMGF  states  that  at  least  85%  of  its 
assets  must  either  (a)  mature  liy  the  next 
Redemption  Payment  Date;  or  (b)  be 
capable  of  being  sold  between  the 
Redemption  Request  Deadline  and  the 
Redemption  Payment  Date  at 
approximately  the  price  used  in 
computing  EMGF's  NAV  (the  "Liquidity 
Standard").  The  Liquidity  Standard 
would  be  a  fundamental  policy  of 
EMGF,  changeable  only  by  vote  of  a 
majority  of  the  outstanding  voting 
securities  of  EMGF,  as  defined  in  the 
Act. 

9.  EMGF  will  accept  orders  to 
purchase  its  shares  on  the  last  business 
day  of  each  week  and  month.  The 
purchase  price  will  be  the  NAV  next 
determined  following  receipt  of  the 
purchase  order.'  To  protect  investors, 
purchase  payments  received  by  EMGF 
before  the  last  business  day  of  the  week 
or  month  will  be  placed  in  a  segregated 
account  for  the  benefit  of  the  purchaser. 

10.  EMGF  states  that  any  change  in 
the  Redemption  Policy,  the  Liquidity 
Standard,  or  the  operation  of  E^GF  as 
described  in  the  application  that  is  not 
otherv*rise  permitted  by  the  Act  and  the 
rules  imder  the  Act  will  require 
approval  by  the  SEC. 

Applicant's  Legal  Analjrsb 

1.  Section  22(e)  of  the  Act  provides 
that  a  registered  investment  company 
may  not  suspend  the  right  of 
redemption,  or  postpone  the  date  of 
payment  or  satisfaction  upon 
redemption  of  any  redeemable  seciuity 
in  accordance  with  its  terms  for  more 
than  seven  days  after  the  tender  of  the 
security  to  the  company.  EMGF  requests 
an  exemption  from  section  22(e)  to 
permit  EMGF  to  redeem  its  shares  on  a 
monthly  cycle. 

2.  EMGF  states  that  the  primary 
ptupose  of  section  22(e)  was  to  address 
the  following  abuses:  (a)  the  lack  of 
provisions  in  a  fund's  governing 
docimients  concerning  redemption 
rights;  (b)  the  abifity  of  fund 
management  to  restrict  redemptions 


*  The  Board  may  not  suspend  the  Redemption 
Request  Deadline  or  the  right  to  make  redemption 
requests. 

^  EMGF  will  maintain  an  "800"  telephone 
number  (or  will  use  an  equivalent  method)  to 
provide  shareholders  with  ready  access  to  updated 
information  on  the  NAV  of  EMGF's  shares. 


without  shareholder  approval;  and  (c) 
inadequate  or  misleading  disclosure  in 
fund  documents  and  marketing 
materials  concerning  redemption  rights. 
EMGF  states  that  the  Redemption  PoUcy 
will  not  raise  the  possibihty  of  any  of 
these  abuses.  EMGF  states  that  its 
existing  shareholders  have  approved  the 
Redemption  Policy,  and  that  the 
Redemption  PoUcy  will  be  changeable 
only  by  a  majority  vote  of  its 
shareholders  and  only  upon  approval  by 
the  SEC  or  its  staff.  EMGF  further  states 
that  the  Redemption  PoUcy  will  be 
stated  on  the  cover  of  its  prospectus  and 
in  any  marketing  materials  and  that 
EMGF  will  not  hold  itself  out  as  a 
"mutual  fund."  EMGF  also  states  that  its 
new  investors  will  be  limited  to 
qualified  purchasers,  who  EMGF  asserts 
are  imlikely  to  misimderstand  their 
limited  redemption  opportunity.  EMGF 
notes  that  Congress  has  determined  that 
qualified  piu-chasers  are  sophisticated 
investors  who  do  not  need  the 
protections  of  the  Act.  Finally,  as  noted 
above.  EMGF  states  that  it  wotild 
suspend  the  Redemption  Pricing  Date 
and  the  Redemption  Payment  Date  only 
in  accordance  with  section  22(e)  of  the 
Act. 

3.  EMGF  asserts  that  the  Liquidity 
Standard  will  enable  EMGF  to  meet 
redemptions  without  unduly  disrupting 
its  portfoUo.  Any  change  in  EMGF's 
Liquidity  Standard  will  require 
approval  by  a  majority  of  EMGF's 
shareholders  and  the  SEC.  In  addition. 
EMGF  states  that  it  will  comply  with 
rule  2a-4  imder  the  Act.  which 
concerns  the  valuation  of  the  portfoUo 
seciuities  of  an  open-end  investment 
company,  and  any  related  SEC  or  staff 
interpretations  or  releases  (except  to  the 
extent  that  EMGF  may  have  its  assets 
invested  according  to  the  Liquidity 
Standard). 

4.  Rule  22C-1  imder  the  Act  generaUy 
requires  an  open-end  investment 
company  to  calculate  its  NAV  each  day 
on  which  an  order  to  purchase  or 
redeem  its  shares  is  received,  and  to 
price  its  shares  for  sale  or  redemption  at 
a  price  next  determined  after  receipt  of 
a  redemption  request.  EMGF  requests 
reUef  from  rule  22c-l  to  postpone 
pricing  its  shares  tendered  for 
redemption  on  or  before  a  Redemption 
Request  Deadline  until  the  next 
Redemption  Pricing  Date. 

5.  EMGF  asserts  mat  rule  22c-l  was 
designed  primarily  to  prevent  the 
practice  of  "backward  pricing"  of  fimd 
shares.  EMGF  argues  that  its  proposal 
does  not  raise  this  concern  because 
shares  would  be  priced  after  a 
redemption  request  is  received.  EMGF 
also  assets  that  its  proposed  pricing 
timeline  is  consistent  with  the  Act 


because  it  is  designed  to  treat  all 
investors  in  EMGF  equally  and  avoid 
any  dilution  of  non-redeeming 
shareholders'  interests.  EMGF  further 
asserts  that  its  Redemption  PoUcy  will 
provide  its  existing  shareholders  with  a 
greater  opportunity  to  dispose  of  their 
shares  than  they  have  had  in  the  past. 
In  addition,  EMGF  states  that  since  new 
investors  will  be  qualified  piUT;hasers, 
they  will  be  in  a  position  to  understand 
any  risks  associated  with  EMGF's 
pricing  timeline. 

6.  EMGF  also  requests  reUef  from  rule 
22c-l  to  permit  it  to  calculate  its  NAV 
and  price  shares  for  purchase  only  on 
the  days  on  which  EMGF  actually  will 
accept  requests  to  purchase  its  shares 
[i.e.,  on  the  last  business  day  of  each 
week  and  month).  To  protect  investors, 
funds  received  prior  to  the  date  on 
which  they  will  be  invested  in  EMGF 
wiU  be  placed  in  a  segregated  account 
for  the  benefit  of  the  purchaser. 

7.  Section  6(c)  under  the  Act  permits 
the  SEC  to  exempt  any  person  or 
transaction  from  any  provision  of  the 
Act,  if  such  exemption  is  necessary  or 
appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poUdes  of  the  Act.  For 
the  reasons  discussed  above,  EMGF 
submits  that  the  requested  order  meets 
these  standards.  EMGF  states  that  its 
proposal  will  enable  it  to  offer  its 
shareholders  an  opportunity  to  dispose 
of  their  shares  at  NAV  should  they  wish 
to  do  so,  without  unduly  disrupting 
EMGF's  portfoUo  or  interfering  with 
EMGF's  investment  objectives. 

AppUcant's  Conditions. 

EMGF  agrees  that  any  order  of  the 
SEC  granting  the  requested  reUef  will  be 
subject  to  the  following  conditions: 

1.  EMGF's  shareholders  will  have 
approved  the  Redemption  Policy  prior 
to  EMGF's  relying  on  the  requested 
order  (the  "ReUance  Date"). 

2.  Any  new  investor  purchasing 
EMGF's  shares  on  or  after  the  ReUance 
Date  will  be  a  "quaUfied  purchaser" 
within  the  meaning  of  Section  2(a)(51) 
of  the  Act  and  the  rules  and  SEC  or  staff 
interpretive  positions  under  the  Act. 

3.  Prior  to  the  ReUance  Date,  the 
Board,  including  a  majority  of  the 
disinterested  directors,  will  have 
adopted  procedures  designed  to  assure 
that  EMGF  will  comply  with  the  terms 
and  conditions  of  the  requested  order. 
The  Board  wiU  review  these  procedures 
at  least  annually  and  approve  such 
changes  as  it  deems  necessary. 

4.  EMGF  will  not  hold  itself  out  as  a 
"mutual  fund"  and  wrill  disclose  its 
Redemption  PoUcy  on  the  cover  page  of 
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its  prospectus  and  in  any  marketing 
materials. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  9&-24959  Filed  9-16-98;  8:45  am) 
BILUNO  CODE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26916] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

September  11, 1998. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/ are  available  for 
public  inspection  through  the 
Commission's  Office  of  PubUc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
October  5, 1998,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  October  5, 1998,  the  application(s) 
and/or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

American  Electric  Power  Company, 
Inc.,  et  al. 

(70-9353) 

American  Electric  Power  Company, 
Inc.  ("AEP"),  a  registered  holding 
company,  and  AEP  Energy  Services,  Inc. 
("AEPES")  and  AEP  Resources,  hic. 
("Resouces"),  wholly  owned  non-utility 
subsidiaries  of  AEP  (collectively, 
"Applicants"),  all  located  at  1  Riverside 
Plaza,  Columbus,  Ohio  43215,  have  filed 
an  application-declaration  under 


sections  6(a),  7, 9(a),  10  and  12(b)  of  the 
Act,  and  rule  54  vmder  the  Act. 

By  orders  dated  September  13, 1996 
(HCAR  No.  26572)  and  September  27, 
1996  (HCAR  No.  26583)  (collectively, 
"1996  Orders"),  this  Commission 
authorized  AEP  to  form  one  or  more 
direct  or  indirect  nonutility  subsidiaries 
to  broker  and  market  certain  energy 
commodities.  Applicants  now  propose 
to  acquire,  through  December  31,  2003 
(the  "Authorization  Period"),  certain 
non-utility  energy  assets  in  the  United 
States  (collectively,  "Energy  Assets").^ 
Energy  Assets  would  be  incidental  to, 
and  would  assist  Applicants  and  their 
subsidiaries  in  connection  with  the 
energy  trading,  marketing  and  brokering 
activities  authorized  in  the  1996 
Orders.2 

In  addition.  Applicants  propose  to 
acquire  the  equity  securities  of 
companies  substantially  all  of  whose 
physical  properties  consist  of  Energy 
Assets  ("Energy  Asset  Companies"). 
Investments  in  Energy  Assets  or  Energy 
Asset  Companies  would  not  exceed 
$800  million  ("Investment  Limitation"). 

Furthermore,  AEP  proposes  to  issue 
securities  to  finance  die  acquisition  of 
Energy  Assets  or  of  the  equity  securities 
of  Energy  Asset  Companies.  Securities 
which  AEP  proposes  to  issue  would 
include  common  stock,  long-term  debt 
securities  emd  guaranties  of 
indebtedness  issued  by  AEPES, 
Resources  and  any  existing  or  new, 
direct  or  indirect  subsidiary  of  AEPES 
or  Resources  ("Apphcant 
Subsidiaries").  These  guaranties  would 
also  include  guaranties  of  securities 
issued  by  any  existing  or  new,  direct  or 
indirect  special  purpose  financing 
subsidiary  of  Applicants  organized 
specifically  for  the  purpose  of  financing 
the  acquisition  of  Energy  Assets  or  of 
the  equity  securities  of  Energy  Asset 
Companies  ("Special  Purpose 
Subsidiary").  In  addition,  Applicants 
request  authority  during  the 
Authorization  Period  For  Applicant 
Subsidiaries,  as  well  as  any  Special 
Purpose  Subsidiary,  to  issue  debt  or 
equity  seciuities  to  finance  these 
acquisitions,  including  guarantees  as 
appropriate,  to  the  extent  such 
issuances  are  not  exempt  imder  rule  52 
or  rule  45(b). 

The  aggregate  outstanding  amount  of 
all  financings  to  acquire  Energy  Assets, 
or  equity  securities  of  Energy  Asset 


'  Energy  Assets  include  natural  gas  production, 
gathering,  processing,  storage  and  transportation 
facilities  and  equipment,  liquid  oil  reserves  and 
storage  facilities,  and  associated  facilities. 

2  They  would  also  be  incidential  to,  and  used  to 
assist  any  other  energy  trading,  marketing  or 
brokering  subsidary  later  acquired  by  Applicants  in 
connection  with  these  activities. 


Companies,  will  not  exceed  the 
Investment  Limitation.  Borrowings 
incurred  or  guaranteed  would  be 
evidenced  by  notes  having  maturities  of 
not  greater  than  15  years  from  the  date 
of  issue.  The  financing  authority  sought 
is  in  addition  to  the  financing  authority 
granted  to  AEP  by  Commission  order 
dated  May  4, 1988  (HCAR  No.  26867). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  98-24958  Filed  9-16-98;  8:45  am) 

BILUNO  CODE  801(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40428;  File  No.  SR-AMEX- 
98-23] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Integrated  Market  Making 
for  Fund  Shares 

September  10, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934,^  and 
Rule  19b-4  thereunder,^  notice  is 
hereby  given  that  on  June  30, 1998,  the 
American  Stock  Exchange,  Inc.  (the 
"Amex"  or  the  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rules  175  and  958  to  allow 
the  trading  of  Fund  Shares,  options  on 
Fimd  Shares  and  related  index  options 
at  the  same  location  on  the  Exchange's 
trading  floor  and  by  the  same  specialists 
and  registered  traders. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


MS  U.S.C.  78s(b)(l)• 
217CFR240.19b-4. 
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rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Since  1992,  the  Exchange  has  listed 
and  traded,  pursuant  to  its  equity 
trading  rules,  a  number  of  products  that 
derive  their  value  from  indexes  or 
portfolios  of  other  equity  securities. 
These  products  include  Exchange-Usted 
securities  representing  interests  in  open- 
end  imit  investment  trusts  or  open-end 
management  investment  companies  that 
hold  securities  based  on  an  index  or  a 
portfolio  of  securities  (These  products 
are  collectively  referred  to  hereinafter  as 
"Fimd  Shares").3 

The  Exchange  proposes  to  amend 
Exchange  Rules  175  and  958  to  allow 
the  trading  of  Fimd  Shares,  options  on 
Fund  Shares  and  related  index  options 
at  the  same  location  or  adjacent 
locations  on  the  Exchange's  trading 
floor  and  by  the  same  specialist  units 
and  registered  traders  (hereinafter 
referred  to  as  "Exchange- wide  fimd 
share  market  making").  Amex  believes 
that  Exchange-wide  fund  share  market 
making  will  provide  a  climate  in  which 
reduced  customer  trading  costs  will 
result  from  narrower  spreads,  cross 
product  arbitrage,  integrated  risk 
management,  increased  liquidity  and 
depth,  higher  trading  volume  and  more 
effective  and  efficient  servicing  of 
customer  order  flow  while  assuring  that 
there  vtrill  be  no  undue  advantage  or 
preference  among  participants  in  the 
marketplace.  Recent  and  expected 
future  growth  in  the  hsting  and  trading 
of  Fund  Shares  and  the  anticipated 
approval  of  the  Exchange's  proposed 


^Currently,  the  Exchange  trades  unit  investment 
trust  securities  known  as  Portfolio  Depository 
Receipts  SM  ("PDRs")  based  on  the  Standard  & 
Poor's  5(X)®  Composite  Stock  Price  Index,  the 
Standard  &  Poor's  MidCap  400  Index  ""^  and  the 
Dow  ]ones  Industrial  Average.  In  addition,  the 
Exchange  trades  fund  shares  which  are  issued  by 
an  open-end  management  investment  company 
consisting  of  seventeen  separate  series  known  as 
World  Equity  Benchmark  Shares  sm  ("WEBs")  based 
on  seventeen  foreign  equity  indexes.  PDRs  and 
WEBs  are  listed  on  the  Amex  pursuant  to  Rule 
1000,  et  seq.  and  rule  lOOOA  et  seq.,  respectively, 
and  trade  like  shares  of  common  stocL  The 
Exchange  is  developing  other  fund  shares  for  listing  - 
and  trading  which  will  have  structures  similar  to 
PDRs  and  WEBs  and  proposes  to  trade  options  on 
many  such  securities.  [See,  Securities  Exchange  Act 
Release  No.  36947  (March  8,  1996),  61  FR  10606 
(March  14, 1996)  for  Fund  Shares  and  Securities 
Exchange  Act  Release  No.  31591  (December  11, 
1992),  57  FR  60253  (December  18, 1992)  for  PDRs). 


filing  concerning  the  trading  of  options 
on  Fund  Shares  will  permit  customers 
and  market  makers  to  manage  risks  and 
coordinate  related  positions  with  lower 
trading  costs  and  more  effective  and 
efficient  execution  of  their  investment 
strategies.* 

The  Exchange  believes  the  proposed 
rule  change  will  promote  market 
efficiency  by  allowring  the  same 
specialist  unit  and  registered  traders  to 
trade  a  number  of  related  products, 
realizing  the  cost  reducing  advantages  of 
cross  product  arbitrage  and  integrated 
risk  management.  Such  advantages  will 
result  in  narrower  spreads,  increased 
liquidity  and  depth,  and  higher  trading 
volume  in  the  markets  for  risk-related 
Fund  Shares,  options  on  Fund  Shares 
and  index  options.  Most  importantly, 
the  Exchange  believes  the  proposed  rule 
change  will  result  in  more  effecUve  and 
efficient  servicing  of  customers'  orders 
at  lower  expected  transaction  costs  to 
the  customers. 

The  Exchange  believes  that  the 
proposed  integration  of  market  making 
in  Fund  Shares,  options  on  Fund  Shares 
and  their  related  index  options  can 
increase  market  quaUty  and  will  provide 
both  price  and  operational  efficiencies 
while  raising  minimal  issues  of 
informational  advantage  due  to  the 
derivative  nature  of  all  of  these 
products.'  Such  informational 
advantages  are  minimal  because  pricing 
of  the  Fund  Shares  is  not  based  on 
supply  of  and  demand  for  the  Fund 
Shares,  but  on  the  value  of  the 
underlying  index  or  portfoHo  of 
securities.  For  example,  unUke  stocks, 
prices  of  which  are  based  in  part  on 
information  regarding  the  performance 
of  the  issuer  and  the  supply  of  and 
demand  for  the  stock  in  die  secondary 
market.  Fund  Shares  are  priced 
according  to  the  current  market'prices  of 
the  underlying  components  held  in  the 
Fund  Shares'  portfolio  trust  The 


*  On  July  1. 1998.  the  Commission  approved  a 
proposed  rule  change  which  permits  the  trading  of 
options  on  Exchange-Traded  Fund  Shares. 
Securities  Exchange  Act  Release  No.  40157  Ouly  1. 
1998).  63  FR  37426  (July  10,  1998). 

'  At  the  Commission  staff's  request,  the  Exchange 
researched  the  issues  of  integrated  market  making 
and  side-by-side  trading.  A  letter  setting  forth  the 
results  of  that  research  and  an  analysis  of  such 
activities  with  respect  to  Fund  Shares  and  the 
overlying  options  was  forwarded  to  the  Commission 
staff.  The  letter  reviews  and  analyzes  Conunission 
precedent  for  (and  against)  integrated  market 
making  as  well  as  statements  made  by  the 
Commission  in  the  Report  of  the  Special  Study  of 
the  Options  MaHcets,  H.R.  Rep.  No  IFC3,  96th  Cong. 
1st  sess.  (Committee  Print  1978)  (referred  to 
hereinafter  as  the  "Options  Study").  See.  Letter 
from  Claire  P.  McGrath,  Vice  President  and  Special 
Counsel,  Derivative  Securities  Division.  Amex,  to 
Howard  Kramer,  Senior  Associate  Director,  Division 
of  Market  Regulation,  Commission,  dated  June  2, 
1998. 


specialist  for  the  Fund  Shares  is  privy 
to  information  that  indicates  the  supply 
of  and  demand  for  the  Fund  Shares 
themselves,  but  the  speciaUst  cannot 
rely  upon  such  information  when 
pricing  Fund  Shares  since  the  index  or 
basket  of  securities  upon  which  the 
Fund  Shares  are  based  may  not  move  in 
the  same  manner  that  the  supply  of  and 
demand  for  the  Fund  Shares  indicates. 
Accordingly,  the  Exchange  does  not 
believes  that  knowledge  of  limit  orders 
on  the  speciahst's  book  for  the  Fund 
Shares  themselves  provides  an 
informational  advantage  to  the  specialist 
when  pricing  or  trading  the  Fund 
Shares.  The  fund  share  market  is  a 
derivative  market  of  underlying  stocks 
and  the  markets  for  index  options  and 
fund  share  options  is,  correspondingly, 
a  further  derivative  of  this  underlying 
market. 

The  Commission  has  stated  that  "[t]he 
integration  of  trading  in  options  and 
their  underlying  securities  on  an 
exchange  floor  may  create  opportunities 
to  engage  in  manipulative  and  other 
improper  trading  activities  that  do  not 
presently  exist.  "^  In  order  for  the 
integration  of  market  making  in  fund 
shares  and  their  overlying  options  to 
create  opportunities  for  the  specialist 
and  registered  options  traders  to  engage 
in  manipulative  activity,  market  making 
in  both  products  must  yield  information 
that  can  be  used  in  such  an  endeavor. 
As  discussed  in  the  previous  section, 
the  Exchange  believes  that  neither  the 
specialist  nor  the  traders  in  any  or  all  of 
these  products  are  privy  to  exclusive 
market  information  that  is  useful  in 
pricing  the  fund  shares.  Like  all  market 
participants,  they  have  access  to  last 
sale  information  for  each  of  the 
component  securities,  the  current 
quotes  for  the  components  and  price 
information  for  any  other  products  such 
as  a  futures  contract  that  may  be  used 
in  pricing  the  fund  shares.  What  httle 
market  information  the  specialist  and 
traders  are  able  to  glean  on  the 
Exchange  floor  is  more  than  likely 
known  by  other  market  participants  and 
already  factored  into  prices  and  quotes. 
In  addition,  given  the  enhanced 
surveillance  systems  that  monitor  all 
trading  floor  activity  today,  attempts  to 
manipulate  the  market  by  a  speciahst  or 
trader  will  be  readily  detected.' 

Among  other  reasons  why  limit  orders 
in  Fund  Shares  are  not  a  source  of 
informational  advantage  is  the  number 
of  Fund  Shares  issued  and  outstanding 
may  be  increased  or  decreased  at  a  very 
low  cost  in  response  to  changing 
demand  for  the  Fund  Shares.  A  defining 
characteristic  of  all  Amex-Usted  unit 


>  Options  Study  at  885. 
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investment  trust  and  management 
investment  companies  that  hold 
securities  based  on  an  index  or  a 
portfolio  of  seciuities  is  that  they  are 
open-ended.  New^  Fund  Shares  in  these 
products  may  be  created  on  any 
business  day  in  response  to  an  offer  to 
purchase  such  shares.  Accordingly,  the 
ability  of  the  seller  of  a  call  option  on 
any  such  Fund  Share  to  deliver  upon 
exercise  is  a  function  of  the  availabiUty 
of  all  the  shares  of  the  components 
represented  in  the  trust,  not  just  the 
share  held  by  the  fund  itself.  As  a  result, 
there  is  substantially  less  potential  for 
manipulation  of  a  Fund  Share's  price, 
since,  imlike  the  market  in  a  thinly 
traded  corporate  stock,  the  market  for 
Fund  Share's  cannot  be  successfully 
squeezed  or  cornered  because  the 
potential  supply  to  Fund  Shares  is,  for 
all  practical  purposes,  unlimited. 

Lastly,  although  the  Exchange 
believes  that  the  proposed  rule  change 
will  not  increase  the  potential  for 
trading  abuse  or  manipulation,  the 
Exchange  ciurently  has  in  place 
safeguards  to  detect  and  prevent  any 
such  abuse  or  manipulative  activities. 
The  Exchange  believes  its  existing 
surveillance  pro  endures  are  more  than 
sufficient  to  detect  any  improper  trading 
activity,  deter  any  potential 
manipulative  or  improper  trading 
activity  and  minimize  the  regulatory 
risks  of  integrated  market  making.  The 
concentration  of  related  product  trading 
activity  helps  in  the  surveillance  that 
assures  that  a  customer  receives  a  price 
appropriate  to  the  state  of  the  market 
when  his  order  arrives  on  the  trading 
floor.  The  Exchange  conducts  regular 
surveillance  to  detect  any  abuse  or 
attempted  manipulations  and  to  insure 
compliance  with  its  safeguards.  The 
Exchange  believes  that  the  proximity  of 
trading  activity  in  related  products  will 
increase  th&«ffectiveness  of  these 
safeguards.^ 


'In  addition  to  the  foregoing,  in  recent  months 
the  Commission  has  approved  rule  changes  by  other 
options  exchanges  which  will  permit  these 
exchanges  to  list  and  trade,  under  unlisted  trading 
privileges,  some  or  all  Fund  Shares  now  listed  on 
the  Amex  or  which  might  be  listed  on  the  Amex 
or  some  other  exchange  in  the  future.  In  contrast 
to  Amex  rules  which  currently  place  limitations  on 
option  and  equity  trading  locations  and  specialists' 
afniiations,  the  Amex  believes  that  the  rules  of 
some  of  the  other  U.S.  options  exchanges  impose 
no  such  limitations  on  trading  locations,  specialists' 
afniiations  or  market  maker  participation  on  these 
or  related  products.  The  proposed  rule  change  will 
permit  the  Amex  to  conduct  its  business  without 
unnecessary  fetters  not  imposed  on  competitive 
markets.  The  changes  will  permit  Amex  specialists 
and  market  makers  to  use  other  related  products 
traded  on  the  Amex  in  the  same  way  that  specialists 
and  market  makers  on  other  exchanges  will  be  able 
to  use  related  products  traded  on  their  exchanges 
in  their  market  making  and  risk  management 


(2)  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act" 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  *  in  particular  in  that  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  firee  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  wl  b  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  E£fectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  3ie  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule    . 
change  that  are  filed  with  the 
Commission,  and  all  written 


commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-98- 
23  and  should  be  submitted  by  October 
8, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. »" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  98-24885  Filed  9-1&-98;  8:45  am) 
MLUNO  CODE  W1(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40430;  File  No.  SR-CBOE- 
98-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendments  Nos.  1  and  2  Thereto  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Rerouting  of  RAES 
Eligible  Orders  for  the  Last  Five 
Minutes  of  the  Scheduled  Trading  Day 

September  10, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  February 
20,  1998,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
April  9, 1998,  the  CBOE  filed 
Amendment  No.  1  to  the  proposed  rule 
chfinge  with  the  Commission.  ^  On 
August  26, 1998,  the  CBOE  filed 
Amendment  No.  2  to  the  proposed  rule 
change  with  the  Commission.*  The 


activities  in  Fund  Shares  and  related  options 
products. 

■15U.S.C78f. 

•15U.S.C78f(bM5). 


"l?  CFR  200.30-3(a)(12). 

» 15  U.S.C.  78s(b)(l). 

217CFR240.19b-4. 

>  In  Amendment  No.  1,  the  Exchange  clarified 
when  the  new  rule  will  operate.  See  Letter  from 
Timothy  H.  Thompson,  Director,  Regulatory  Affairs, 
Legal  Department,  CBOE,  to  Ken  Rosen,  Attorney, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  March  31, 1998  ("Amendment 
No.  1"). 

*  In  Amendment  No.  2,  the  Exchange  amended 
the  proposed  rule  language  to  account  for  a  new 
"RAES  step-up"  feature  and  further  explained  the 
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Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  turn  off,  five 
minutes  prior  to  the  scheduled  close  of 
the  trading  day,  the  featiu«  of  CBOE's 
Retail  Automatic  Execution  System 
("RAES") '  that  re-routes  orders  away 
from  RAES  when  the  RAES  price  is 
inferior  to  the  best  bid  or  offer  in  any 
other  market  ("NBBO  reject"). 
Moreover,  the  design  of  RAES  will  not 
allow  the  RAES  "step-up"  feature, 
which  provides  automatic  price 
improvement  for  RAES  orders  in  some 
circiunstances,  to  be  used  while  the 
NBBO  reject  feature  is  turned  off.^  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statments. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  when  an  order  is  routed  to 
the  Exchange's  order  routing  system  and 
is  eligible  for  execution  throu^  RAES,' 
the  system  checks  whether  the  bid  or 
offer  (as  appropriate  for  the  type  of 
order)  on  any  other  U.S.  exchange  is 
better  than  the  current  CBOE  displayed 
price  for  that  series.  The  Exchange 
receives  quotes  from  the  other 
exchanges  through  a  feed  into  its 
mainfi^e  computer  from  the  Options 


purpose  of  and  justification  for  the  proposal.  See 
Letter  from  Timothy  H.  Thompson,  Director, 
Regulatory  Affairs,  Legal  Department,  CBOE,  to 
Richard  Strasser,  Assistant  Director,  Division, 
Commission,  dated  July  15, 1998  ("Amendment  No. 
2"). 

'  RAES  is  the  Exchange's  automatic  execution 
system  for  small  public  customer  market  or 
marketable  limit  orders. 

^  See  Amendments  No.  2. 

'See CBOE  Rule  6.8. 


Price  Reporting  Authority  ("OPRA").  If 
the  CBOE  price  is  no  worse  than  the 
price  elsewhere,  the  order  will  be 
automatically  executed  at  that  price 
through  RAES.  If  there  is  a  better  price 
elsewhere,  then,  pursuant  to 
Interpretation  .02  to  CBOE  Rule  6.8,  the 
order  will  be  rerouted  to  the  Designated 
Primary  Market-Maker  ("DPM")  (in  the 
case  of  an  option  assigned  to  that  DPM) 
or  to  an  Order  Book  Official  (in  the  case 
of  an  option  assigned  to  a  market- 
making  crowd)  for  non-automated 
handling  of  the  order.^  This  rerouting 
fimction  is  called  the  "NBBO  reject" 
feature. 

Interpretation  .02  to  CBOE  Rule  6.8 
provides  two  situations  in  which  the 
NBBO  reject  feature  may  not  be 
employed:  where  a  "fast  market"  in  the 
equity  options  that  are  the  subject  of  the 
orders  in  question  has  been  declared  on 
the  Exchange  or  where  comparable 
conditions  exist  in  the  other  market 
such  that  the  firm  quote  requirements 
do  not  apply.  The  proposed  rule  change 
will  add  a  third  situation  that  will  apply 
to  all  equity  options  at  the  close  of  the 
scheduled  trading  day. 

Under  the  proposal,  the  Exchange  will 
turn  off  the  NBBO  reject  feature  of  RAES 
for  equity  options  five  minutes  prior  to 
the  scheduled  close  of  the  trading  day. 
Thus,  where  the  current  rules  set  a 
closing  time  of  3:02  p.m.  for  equity 
options,  the  NBBO  reject  feature  would 
be  turned  off  at  2:57  p.m.  The  Exchange 
is  proposing  this  change  because  trading 
is  often  hectic  during  tiie  last  few 
minutes  of  the  trading  day  and  the 
Exchange  often  receives  large  numbers 
of  RAES  orders  at  the  end  of  the  day.  If 
a  large  number  of  orders  are  rejected, 
the  number  of  orders  to  be  handled  in 
a  nonautomated  manner  in  a  finite 
period  of  time  will  increase.  The 
Exchange  believes  that  this  situation 
could  interfere  v»rith  the  fair  and  orderly 
close  of  trading. 

It  should  be  noted  that  when  a  RAES- 
eligible  order  is  subjected  to  an  NBBO 
reject,  the  order  must  still  be  filled  in 
the  crowd.  There  is  no  guarantee  that 
the  order  will  be  executed  at  a  better 
price  than  the  order  will  be  executed  at 
a  better  price  than  the  order  would  have 
received  had  it  been  automatically 
exected  on  RAES.  During  the  trading 
day  when  there  is  not  a  fast  market,  a 
DPM  or  trading  crowd  will  likely  fill  the 
order  at  the  better  bid  or  offer  displayed 
elsewhere.  However,  at  the  end  of  the 


■However,  when  the  NBBO  is  within  one  pricing 
increment  of  the  CBOE  price,  a  new  RAES  "step- 
up"  feature  may  be  employed  to  provide  automatic 
execution  in  RAES  at  the  NBBO.  See  Securities 
Exchange  Act  Release  No.  40096  (June  16. 1998)  63 
FR  34209  (June  23, 1998)  (order  approving 
proposal). 


trading  day,  the  order,  once  rerouted, 
may  be  filled  behind  at  a  number  of 
other  orders.  By  the  time  the  crowd  or 
DPM  is  able  to  fill  the  order,  the  market 
may  have  moved  substantially  from  the 
time  at  which  the  order  was  re-routed 
and  the  order  may  be  filled  at  a  price 
inferior  to  that  at  which  RAES  would 
have  executed  the  order.  In  fact,  the 
order  may  not  be  filled  at  all  if  the 
market  has  moved  away  from  the  order's 
limit  price.  The  Exchange  believes  that 
turning  off  the  NBBO  reject  feature  of 
RAES  for  the  last  five  minutes  of  the 
scheduled  trading  day  will  reduce  the 
likelihood  of  these  occurrences.  Of 
course,  the  Exchange  also  will  still 
retain  the  right  to  turn  off  the  NBBO 
reject  feature  at  other  times  during  the 
trading  day  when  a  "fast  market"  has 
been  declared  or  when  the  other 
exchange  is  not  honoring  its  firm  quote 
commitment. 

The  design  of  RAES  also  prevents  the 
RAES  "step-up"  feature  from  being  used 
while  the  NBBO  reject  feature  is  turned 
off.  *  In  Amendment  No.  2,  the 
Exchange  represented  that  member 
firms  that  handle  a  large  percentage  of 
the  RAES  order  flow  have  expressed 
their  interest  in  turning  off  the  reject 
featvue,  and  consequently  the  RAES 
"step-up,"  during  the  last  five  minutes 
of  the  trading  day  because,  in  their 
informed  opinion,  it  is  more 
problematic  if  an  order  does  not  get 
filled  at  all  (which  is  a  possibility  if  the 
order  is  rejected  for  manual  handling  in 
the  last  few  minutes  of  the  trading  day) 
than  if  an  order  is  filled  at  the  displayed 
CBOE  price  even  though  there  may  have 
l)een  a  better  displayed  quote  on  another 
exchange.  These  firms  have  stated  that 
their  customers  are  much  more  sensitive 
to  the  risk  that  their  order  will  not  be 
filled.  In  addition,  these  firms  have 
indicated  that  in  some  circumstances 
the  firm  may  talk  to  the  trading  crowd 
about  making  an  adjustment  for  a 
customer  if  the  customer  believes  he 
was  disadvantaged  by  such  a  policy. '° 

2.  Statutory  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  will  help  to  allow  the 
Exchange  to  close  its  market  in  a  fair 
and  orderly  manner.  As  such,  the 
Exchange  believes  the  rule  proposal  is 
consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5) "  of  the 
Act,  in  that  it  is  designed  the  perfect  the 
mechanisms  of  a  free  and  open  market 
and  to  protect  investors  and  the  pubUc 
interest. 


°*  See  amendment  No.  2. 
>°  See  amendment  No.  2 
"15U.S.C78KbM5). 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Conunents  on 
the  Proposed  Rule  Change  Received 
From  Members,  Participants,  or  Others 

No  written  comments  were  soUcited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  die  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interests  persons  are  invited  to  submit 
written  data,  views,  and  arguments 
concerning  the  foregoing,  including 
whether  the  proposed  rule  change  is 
consistent  with  the  Act.  In  particular, 
the  Commission  seeks  comment  on 
firms'  continued  best  execution 
obUgations  in  light  of  the  proposal. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-98-06  and  should  be 
submitteds  by  October  8, 1998. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  98-24886  Filed  &-16-98;  8:45aml 
BH.UNG  CODE  M10-01-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  3440427;  File  No.  SR-NASD- 
98-65] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  SeiectNet 
Fees 

September  10. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"), '  notice  is  hereby  given  that  on 
August  27, 1998.  the  National 
Association  of  Seciuities  Dealers,  Inc. 
("NASD"  or  "Association")  through  its 
wholly  owned  subsidiary,  the  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  pubUshing  this  notice  to 
soUdt  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  herewith  filing  a  proposed 
rule  change  to  extend,  through 
November  30, 1998,  the  fees  currently 
charged  under  NASD  Rule  7010(1)  for 
the  execution  of  transactions  in 
SeiectNet.  Under  the  proposed 
extension,  SeiectNet  fees  would 
continue  to  be  assessed  in  the  following 
manner:  (1)  $1.00  will  be  charged  for 
each  SeiectNet  order  entered  and 
directed  to  one  particular  market 
participant  that  is  subsequently 
executed  in  whole  or  in  part;  (2)  no  fee 
will  be  charged  to  a  member  who 
receives  and  executes  a  directed 
SeiectNet  order;  (3)  the  existing  $2.50 
fee  will  remain  in  effect  for  both  sides 
of  executed  SeiectNet  orders  that  result 
fi-om  broadcast  messages;  and  (4)  a  $0.25 
fee  will  remain  in  effect  for  any  member 
who  cancels  a  SeiectNet  order.  If  no 
further  action  is  taken,  SeiectNet  fees 
will  revert  to  their  original  $2.50  per- 
side  level  on  December  1, 1998. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  nUe  change.  The  text  of  these 
statements  may  be  examined  at  places 
specified  in  Item  IV  below.  The  self- 
regulatory  organization  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

Nasdaq  is  proposing  to  again  extend 
its  current  SeiectNet  fees.  'The  reasons 
for  Nasdaq's  prevailing  SeiectNet  fee 
structvue  were  fully  explained  in  its 
original  fee  structure  proposal  filed  with 
the  Commission  in  February  of  this 
year.  2  Since  then,  SeiectNet  usage  has 
continued  at  significantly  elevated 
levels,  averaging  over  120,000  daily 
executions  in  Jime  and  140,000 
executions  each  day  in  July  of  1998.  As 
such,  Nasdaq  beUeves  that  an  extension 
of  these  reduced  fees,  through 
November  30. 1998,  is  warranted.. Under 
the  proposed  extension,  SeiectNet  fees 
would  continue  to  be  assessed  in  the 
following  manner:  charged  to  a  member 
who  receives  and  executes  a  directed 
SeiectNet  order;  (3)  the  existing  $2.50 
fee  will  remain  in  effect  for  both  sides 
of  executed  SeiectNet  orders  that  result 
fi'om  broadcast  messages;  and  (4)  a  $0.25 
fee  will  remain  in  effect  for  any  member 
who  cancels  a  SeiectNet  order.  Nasdaq 
will  continue  to  monitor  and  review 
SeiectNet  activity  to  determine  if  further 
extensions  of  its  reduced  SeiectNet  fee 
structure  are  appropriate.  If  no  further 
action  is  taken,  SeiectNet  fees  will 
revert  to  their  original  $2.50  per-side 
level  on  December  1, 1998. 

For  the  reason  set  forth  above,  Nasdaq 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  15A(b)(5)  of 
the  Act,3  which  requires  that  the  rules 
of  the  NASD  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 


"17  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 


'Securities  Exchange  Act  Release  No.  39641 
(February  10, 1998),  63  FR  8241  (February  18. 
1998).  Nasdaq's  current  reduced  fee  structure  was 
originally  approved  for  a  90-day  trial  period, 
commencing  the  day  the  proposal  was  published  in 
the  Federal  Register.  The  reduced  fees  were 
extended  in  May  1998  and  would  expire  on  August 
31, 1998,  if  not  extended  by  this  filing.  See 
Securities  Exchange  Act  Release  No.  400S0  Oune  1, 
1998),  63  FR  31254  (June  8, 1998). 

'  15  U.S.C  78o-3(b)(5). 


facility  or  system  which  the  NASD 
operates  or  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  soUdted  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

This  filing  appUes  to  the  assessment 
of  SeiectNet  fees  to  NASD  members,  and 
thus  the  proposed  rule  change  is 
effective  immediately  upon  filing 
pursuant  to  Section  19(b)(3)(A)(ii)  of  die 
Act  and  subparagraph  (e)(2)  of  Rule 
19b-4  thereunder*  because  the  proposal 
is  estabhshing  or  changing  a  due,  fee  or 
other  chai:ge.  At  any  time  within  60 
days  of  the  proposed  rule  change,  the 
Commission  may  siunmarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
induding  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Sectirities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fh)m  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
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available  for  insp>ection  and  copying  at 
the  prindpal  office  of  the  NASD.  All 
submissions  should  refer  to  the  File  No 
SR-^ASD-98-65  and  should  be 
submitted  by  October  8, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

JFR  Doc.  98-24884  Filed  9-16-98;  8:45  am] 

BILUNG  CODE  S010-01-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Comptroller  of  tiie 
Currency  (OCC),  Treasury. 
ACTION:  Notice  and  request  for 
comments. 


*  15  U.S.C.  78s(b)(3)(A)  and  17  CFR  240.19b- 
4(e)(2). 

» In  reviewing  the  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  eRiciency, 
competition,  and  capital  formation.  See  15  U.S.C 
78c(f). 


SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1995,  die  OCC  is 
soUdting  comment  on  a  new  survey  it 
proposes  to  conduct  among  national 
banks.  Some  national  banks  have 
pubhcly  announced  pledges  or 
commitments  to  imdertake  lending, 
investment,  or  other  activities 
pertaining  to  their  obligations  imder  the 
Community  Reinvestment  Act  (CRA). 
The  OCC's  survey  is  designed  to  learn 
how  these  banks  monitor  their  progress 
in  achieving  the  CRA  commitments  they 
have  announced. 

DATES:  Written  comments  should  be 
submitted  by  November  16, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  the  Communications  Division, 
Attention:  1557-CCRA,  Third  Floor, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-5274,  or  by 
electronic  mail  to 

REGS.COMMENTS@OCC.TREAS.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  collection  may  be  obtained 
by  contacting  Jessie  Gates  or  Camille 
Dixon,  (202)  874-5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
CCRA). 

SUPPLEMENTARY  INFORMATION: 

Title:  Survey  of  CRA  Commitments 
and  Actions. 

OMB  Number:  None. 

Form  Number:  Not  Applicable. 

Abstract:  Over  the  last  few  years, 
some  national  banks  that  have 


•  17  CFR  200.30-3(a)(12). 


completed  mergers  or  acquisitions  have 
publicly  announced  commitments  to 
undertake  lending,  investment,  or  other 
Community  Reinvestment  Act-related 
activities.  (Publicly  announced  pledges 
or  undertakings  of  this  type  are  referred 
to  in  this  notice  as  "CRA 
commitments;"  purely  private 
arrangements  or  commitments  are  not 
induded).  These  CRA  commitments 
fi«quently  extend  for  several  years  or 
more  and  may  call  for  the  bank  to 
,    estabUsh  a  variety  of  different  new 
■    programs.  The  OCC  beUeves  that 

national  banks  should  regularly  monitor 
their  progress  toward  achieving  any 
commitments  they  have  announced  in 
order  to  ensure  that  their  CRA 
commitments  will  be  satisfied  in  a 
timely  way.  The  OCC  dierefore  proposes 
to  survey  national  banks  that  have  made 
pubUc  CRA  commitments  to  see  what 
systems  and  procedures  they  have  in 
place  to  track  their  progress  in  achieving 
their  announced  goals. 

The  siu^ey  vkrill  provide  the  OCC  with 
information  about  the  adequacy  of 
banks'  monitoring  systems.  The  OCC 
will  use  the  results  of  the  survey  as 
background  information  in  its 
examination  and  policymaking 
processes. 

"Hie  questions  that  the  OCC  proposes 
to  include  in  this  survey  are  as  follows. 

CRA  Commitment  Survey 

1.  Within  the  past  5  years,  has  the 
bank  pubUcly  annoimced  any  pledge  or 
commitment  to  imdertake  CRA  lending, 
investment,  provision  of  services,  or 
other  activity?  (In  this  survey,  we  refer 
to  such  a  pledge  or  commitment  as  a 
"CRA  commitment.") 

□  Yes  a  No 

2.  Does  the  bank  have  a  system  in 
place  to  track  its  progress  toward 
achieving  its  CRA  commitment? 

n  Yes  D  No 

3.  If  the  bank  has  written  poUcies  or 
procedures  describing  its  tracking 
system,  please  provide  a  copy. 

4.  If  the  bank  has  a  tracking  system  in 
place,  please  describe  on  a  separate 
sheet  its  principal  features.  Your 
description  should  address  the 
following  questions. 

(a)  How  does  the  bank  set  goals  or 
targets  for  meeting  its  CRA 
commitments  (e.g.,  by  dollar  amount  per 
quarter  or  per  year)? 

(b)  How  often  does  the  bank  monitor 
progress  toward  its  goals? 

(c)  How  does  the  bank  monitor  its 
progress  (e.g.,  along  business  fines,  by 
geographic  area,  according  to  specific 
programs,  etc.)? 

(d)  How  does  the  bank  gather 
information  about  its  progress?  Does  the 
bank  sofidt  feedback  from  external       — 
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sources  (e.g.,  community  groups,  local 
businesses)  to  help  it  monitor  its 
progress? 

(e)  How  is  the  bank's  tracking  system 
managed  and  operated,  e.g.,  at  what 
level  of  bank  management  does 
accountability  for  the  system  reside, 
how  many  bamk  employees  staff  the 
system,  etc.? 

(f)  How  is  progress  reported  to  the   • 
bank's  board  of  directors? 

(g)  Does  the  bank  make  available  to  its 
customers  or  to  the  general  public 
information  about  its  progress  toward 
meeting  its  CRA  commitment?  If  so, 
how  does  the  bank  communicate  that 
information? 

5.  If  the  bank  has  no  tracking  system 
in  place,  how  does  the  bank  measure  its 
progress  toward  achieving  its  CRA 
commitment? 

(End  of  proposed  CRA  Commitment 
Survey) 

Type  of  Review:  New  collection. 

Affected  Public:  Businesses. 

Number  of  Respondents:  50 
respondents. 

Total  Annual  Responses:  50 
responses. 

Frequency  of  Response:  One  time 
only. 

Total  Annual  Burden:  100  hours. 

Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  pubUc  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quaUty, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated:  September  10, 1998. 
Karen  Solomon, 

Director,  Legislative  and  Regulatory  Activities 
Division. 

IFR  Doc.  98-24863  Filed  9-16-98;  8:45  ami 
BILUNQ  CODE  4810-4»-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  information 
Collection  Activities;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasury  soUcits 
comments  on  the  information  collection 
entitled  Minority  Thrift  Certification 
Form. 

DATES:  Submit  written  comments  on  or 
before  November  16, 1998. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0096.  Hand  deUver 
comments  to  1700  G  Street,  NW.  from 
9:00  A.M.  to  5:00  P.M.  on  business  days. 
Send  facsimile  transmissions  to  FAX 
Number  (202)  906-7755  or  (202)  906- 
6956  (if  the  comment  is  over  25  pages). 
E-mail  to  public.info@ots.treas.gov  and 
include  your  name  and  telephone 
mmiber.  Interested  persons  may  inspect 
comments  at  1700  G  Street,  NW.,  from 
9:00  A.M.  until  4:00  P.M.  on  business 
days. 

interested  persons  may  also  inspect 
copies  of  the  Form  with  instructions  at 
1700  G  Street,  NW.,  from  9:00  A.M. 
imtil  4:00  P.M.  on  business  days  or  from 
PubhFax,  OTS'  Fax-on-Demand  system, 
at  (202)  906-5660. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caryn  Stein,  Compliance  Policy, 
Supervision,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-7020. 
SUPPLEMENTARY  INFORMATION: 

Title:  Minority  Thrift  Certification 
Form. 

OMB  Number:  1550-0096. 

Form  Number:  OTS  Form  1661. 

Abstract:  This  information  is  needed 
to  help  OTS  maintain  a  reliable  source 
of  information  regarding  the  imiverse  of 
minority-owned  thrifts,  in  accordance 
with  our  responsibihties  under  Section 
308ofFIRREA. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 


Type  of  Review:  Renewal  of  an 
already  approved  collection. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
36. 

Estimated  Time  Per  Respondent:  .5 
average  hours. 

Estimated  Total  Annual  Burden 
Hours:  18  hours. 

Request  for  Comments:  The  OTS  vidll 
summarize  comments  submitted  in 
response  to  this  notice  or  will  include 
these  comments  in  its  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  pubUc  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  September  11, 1998. 
Catherine  C.  M.  Teti, 
Director,  Records  Management  and 
Information  Policy. 

(FR  Doc.  98-24892  Filed  9-16-98;  8:45  am] 
BILUNQ  CODE  6720-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OMB  Review; 
Comment  Request 

September  11, 1998. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995,  PubUc  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission(s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  Usted  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street,  N.W., 
Washington,  D.C.  20552. 

OMB  Number:  1550-0085. 

Form  Number:  OTS  Form  1602. 

Type  of  Review:  Renewal  of  an 
already  approved  collection. 

Title:  Ongoing  Customer  Survey  for 
Interpretive  Opinions. 

Description:  This  information 
collection  is  needed  to  obtain  feedback 
on  the  quality  of  opinions  produced  by 
the  Office  of  Thrift  Supervision  in  order 
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to  meet  the  goals  of  the  National 
Performance  Review  vtrith  respect  to 
improving  customer  service  on  a  long- 
term  basis. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Reporters:  35. 

Estimated  Burden  Hours  Per  Reporter: 
.25  average  hours. 

Frequency  of  Response:  1 . 

Estimated  Total  Reporting  Burden: 
8.75  hours. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision.  1700  Street.  N.  W., 
Washington,  D.C.  20552. 

OMB  Reviewer:  Alexander  Hunt;  (202) 
395-7860,  Office  of  Management  and 
Budget.  Room  10202,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 
Catherine  C.  M.  Teti, 

Director,  Records  Management  and 
Information  Policy. 

(FR  Doc.  98-24891  Filed  9-16-98;  8:45  am] 

BILUNG  CODE  6720-01-P 


UNITED  STATES  INFORMATION 
AGENCY 

NIS  REAC  (Newly  Independent  States 
Regional  Educational  Advising 
Coordinator) 

ACTION:  Request  for  proposals. 

SUMMARY:  The  Advising  and  Student 
Services  Branch  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  Pubhc  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)(3)-l  may  submit 
proposals  for  candidates  for  the  position 
of  regional  educational  advising 
coordinator  (REAC)  in  the  NIS  region. 
Ideally  based  in  Moscow,  the  REAC 
would  work  to  support  and  assist  in  the 
professional  development  of  advising 
centers  in  Armenia,  Azerbaijan.  Belarus, 
Georgia,  Kazakstan,  Kyrgyzstan, 
Moldova.  Russia,  Tajikistan, 
Turkmenistan,  Ukraine,  and  Uzbekistan. 
The  REAC  is  the  primary  source  of 
information  related  to  educational 
advising  for  advisers  in  the  field.  In 
addition  to  responding  to  individual 
queries  and  supervising  the  distribution 
of  a  regional  newsletter,  the  REAC 
would  travel  to  advising  centers  to  assist 
the  organizations  and  staff  responsible 
for  those  centers  to  operate  them 
efficiently.  The  REAC  would  be 
responsible  for  maintain  the  network  of 
advisers,  for  the  coordination  of  training 
programs  for  NIS  advisers,  which  may 


include  an  annual  conference,  and  for 
the  facilitation  of  communication 
between  and  among  advising  centers, 
posts,  and  E/ASA  in  Washington. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Pub.  L.  87-256.  as  amended, 
also  known  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  .  .  .;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  .  .  .  and  thus  to  assist  in  the 
development  of  fiiendly.  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

Announcement  Title  and  Number:  All 
commimications  wcith  USIA  concerning 
this  RFP  should  refer  to  the 
announcement's  title  and  reference 
number  E/ASA-99-06. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington.  DC  time 
on  Monday.  October  26, 1998.  Faxed 
docimients  will  not  be  accepted  at  any 
time.  Docvunents  postmarked  by  the  due 
date  but  received  at  a  later  date  will  not 
be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Advising  and  Student  Services 
Branch,  E/ASA,  U.S.  Information 
Agency.  301  4th  Street,  S.W., 
Washington,  DC  20547,  telephone:  (202) 
619-5434,  fax:  (202)  401-1433,  email: 
ssheehan@usia.gov,  to  request  a 
Sohcitation  Package  containing  more 
detailed  criteria.  Please  request  required 
appUcation  forms  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 

To  Dovmload  a  Solicitation  Package 
Via  Internet:  The  entire  Sohcitation 
Package  may  be  downloaded  irom 
USIA's  website  at  http://www.usia.gov/ 
education/rfps.  Please  read  all 
information  before  dowrnloading. 

To  Receive  a  Sohcitation  Package  Via 
Fax  on  Demand:  The  entire  Sohcitation 
Package  may  be  received  via  the 
Bureau's  "Grants  Information  Fax  on 
Demand  System",  which  is  accessed  by 
calling  202/401-7616.  Please  request  a 
"Catalog"  of  available  dociunents  and 


order  numbers  when  first  entering  the 
system. 

Please  specify  USL\  Program  Officer 
Sharen  Sheehan  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the.  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

Submissions:  AppUcants  must  foUovy 
all  instructions  given  in  the  Sohcitation 
Package.  The  original  and  eight  copies 
of  the  appUcation  should  be  sent  to: 
U.S.  Information  Agency.  Ref.:  E/ASA- 
99-06,  Office  of  Grants  Management,  E/ 
XE,  Room  336,  301  4th  Street,  SW., 
Washington.  IX  20547. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-pohtical  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  hfe.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  AppUcants  are  strongly 
encouraged  to  adhere  to  the 

advancement  of  this  principle  both  in  

program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Pub.  L  104-319 
provides  that  "in  carrying  out  programs 
of  educational  and  cultural  exchange  in 
coimtries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  USIA 
"shall  take  appropriate  steps  to  provide 
opportuniUes  for  participation  in  such 
programs  to  himian  rights  and 
democracy  leaders  of  such  coimtries." 
Proposals  should  accoimt  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  fiill  extent 
deemed  feasible. 
SUPPLEMENTARY  INFORMATION: 

Overview 

The  overall  goal  for  the  NIS  Regional 
Educational  Advising  Coordinator 
(REAC)  is  to  develop  and  strengthen  the 
network  of  USIA-Supported  overseas 
educational  advising  centers  and  to 
provide  leadership  and  expertise  in 
educational  advising  issues  to  advising 
centers  and  USIS  posts.  The  REAC  will 
be  responsible  for  providing  on-site 
technical  assistance  and  training  to 
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existing  centers  in  the  NIS  and  for 
coordinating  the  establishment  of  new 
advising  centers,  as  directed  by 
individual  embassies  in  consultation 
with  E/ASA.  The  REAC  should  lend 
support  to  any  center  in4he  twelve 
countries  comprising  the  NIS  region. 
The  NIS  REAC.  acting  as  educational 
advising  coordinator  for  the  area,  should 
work  impartially  with  all  organizations 
involved  in  educational  advising  in  the 
NIS  to  enable  them  to  provide  accurate 
and  timely  information  on  U.S.  higher 
educational  opportunities.  The  REAC 
must  work  closely  with  E/ASA  and  NIS 
USIS  posts  to  help  establish  priorities 
for  educational  advising  in  the  region. 
The  REAC  must  be  a  US  citizen. 
Applicants  may  request  from  E/ASA  a 
more  comprehensive  listing  of  expected 
REAC  duties,  entitled  "REAC 
Guidelines."  Contact  the  "For  Further 
Information"  address  given  above. 

Guidelines 

Responsibilities  include: 

1.  Site  visits  to  advising  centers 

2.  Providing  information  and 
guidance  in  response  to  specific 
questions  related  to  educational 
advising,  as  requested  by  centers 

3.  Supervising  production  of  a 
newsletter,  electronic  bulletin  board, 
email  discussion  list,  or  other  methods 
of  sharing  information  among  centers 

4.  Organization  and  oversight  of  an 
internship  program  for  approximately 
five  novice  advisers  at  the  Moscow 
American  Center;  other  internship 
training  programs  (ITPs)  as  necessary 

5.  In-country  workshops:  One  all- 
region  workshop  and  two  to  three 
smaller  workshops,  or  as  determined  in 
consultation  with  E/ASA  and  US  Posts 

6.  Consultations  with  posts  and  E/ 
ASA  on  the  direction  and  priorities  of 
educational  advising 

7.  Evaluation  and  Follow-up 

Proposed  Budget 

Applicants  must  submit  a 
comprehensive  Une  item  budget  based 
on  the  budget  guidelines  in  the  PSI. 
USIA's  grant  assistance,  up  to  $95,000 
in  total,  is  expected  to  constitute  only  a 
portion  of  the  total  funding;  cost  sharing 
is  required  and  the  proposal  should  list 
other  anticipated  sources  of  support. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
Umited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget.  There  must  be  a 
summary  budget  as  well  as  a  breakdown 
reflecting  travel  cost  details. 

Allowable  costs  for  the  program 
include  the  following: 


(1)  REAC  Salary  of  not  more  than 
$40,000  plus  fringe  benefits; 

(2)  Administrative  assistant  salary 

(3)  travel  throughout  region  and  per 
diem; 

(4)  travel  for  REAC  to  attend  the 
NAFSA  National  Conference  in  Denver, 
CO  and  REAC  meetings  in  Washington, 
DC  in  spring  1999. 

(5)  omce  and  administrative  costs 

(6)  program  costs  for  Internship 
Training  Programs  Please  refer  to  the 
SoUcitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
EEN  Area  Office.  Proposes  may  be 
reviewed  by  the  Office  of  the  General 
Coimsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will  ~ 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evjduation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originaUty, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agency  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding  and  be  designed 
to  enable  advising  centers  to  reach  as 
large  and  diverse  an  audience  as 
possible. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 


6.  Institutional  Capacity:  Proposed 
persoimel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
detennined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
REAC  activities'  impact.  A  draft  suirvey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  original  project 
objectives  is  recommended.  "The  award- 
receiving  organization  will  be  expected 
to  submit  trip  reports  after  each  site  visit 
and  semi-annual  reports  reviewing  the 
over-all  status  of  educational  advising  in 
the  NIS. 

9.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

10.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 

.  private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

11.  Value  to  U.S.-Partner  Country 
Relations:  Proposed  programs  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country(ies). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 
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Dated:  September  10, 1998. 
John  P.  Loiello, 

Associate  Director  for  Educational  and 
Cultural  Affairs. 

(PR  Doc.  9S-24824  Filed  9-1&-98:  8:45  am) 
BILLING  CODE  •230-01-M 


DEPARTMErfT  OF  VETERANS 
AFFAIRS 

Medical  Research  Service  Merit  Review 
Committee,  Notice  of  Meetings 

The  Department  of  Veterans  Affairs 
gives  notice  imder  the  Federal  Advisory 


Committee  Act,  5  U.S.C.  Appendix,  of 
the  following  subcommittee  meetings  to 
be  held  from  8  a.m.  to  5  p.m.  as 
indicated  below: 


Subcommittee 


Date 


Location 


Endocrinology 


Aging  and  Clinical  Geriatrics 

Alcoholism  and  Dmg  Dependence 
Nephrology 


Gastroenterology 

Cardiovascular  Studies 


Respiration  

Infectious  Diseases 


Oncology 


Hematology  

Mental  Health  and  Behavioral  Sciences 


Surgery 

General  Medical  Science 


Neurot)iology 

Immunology 

Medical  Research  Service  Merit  Review  Committee 


Septeml)er  24-25. 

1998. 
Septemt>er  25. 1998 
September  28. 1998 
October  1.  1998 

October  1-2. 1998  .. 
October  12-13. 

1998. 
October  13. 1998  .... 
October  15-16, 

1998. 
October  19-20, 

1998. 
October  22. 1998  .... 
October  22-23. 

1998. 
October  24, 1998  .... 
October  26-27. 

1998. 
October  27-29. 

1998. 
October  29-30. 

1998. 
Decemt}er3,  1998  .. 


Holiday  Inn  Central. 

Holiday  Inn  Central. 
Holiday  Inn  Central. 
Radisson  Barcelo 

Hotel. 
Holiday  Inn  Central. 
SL  James  Suites. 

SL  James  Suites. 
Crowne  Plaza  Hotel. 

Radisson  Barcelo 

Hotel. 
Crowne  Plaza  Hotel. 
Holiday  Inn  Central. 

Clarion  Plaza  Hotel. 
Radisson  Barcelo 

Hotel. 
Holiday  Inn  Central. 

Holiday  Inn  Central. 

Holiday  Inn  Central. 


The  addresses  of  the  hotels  are  listed 
below: 
Clarion  Plaza  Hotel,  9700  International 

Drive,  Orlando,  FL  32819 
Crowne  Plaza  Hotel,  1001 14th  Street, 

NW,  Washington,  DC  20005 
Holiday  Inn  Central,  1501  Rhode  Island 

Avenue,  NW,  Washington,  DC  20005 
Radisson  Barcelo  Hotel,  2121  P  Street, 

NW.  Washington.  DC  20037 
St.  James  Suites.  950  24th  Street,  NW, 

Washington.  DC  20037 

These  subcommittee  meetings  will  be 
for  the  purpose  of  evaluating  the 
scientific  merit  of  research  conducted  in 
each  specialty  by  Department  of 
Veterans  Affairs  (VA)  investigators 
working  in  VA  Medical  Centers  and 
Clinics. 

The  subcommittee  meetings  will  be 
open  to  the  public  for  approximately 
one  hour  at  the  start  of  each  meeting  to 
discuss  the  general  status  of  the 
program.  The  remaining  portion  of  each 
subcommittee  meeting  will  be  closed  to 
the  public  for  the  review,  discussion, 
and  evaluation  of  initial  and  renewal 
projects. 

llie  closed  portion  of  each 
subcommittee  meeting  involves 
discussion,  examination,  reference  to, 
and  oral  review  of  site  visits,  staff  and 
consultant  critiques  of  research 


protocols  and  similar  docimients. 
During  this  portion  of  the  subcommittee 
meeting,  discussion  and 
recommendations  will  deal  with 
qualifications  of  persoimel  conducting 
the  studies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  hinder  implementation  of 
proposed  agency  action  regarding  such 
research  projects.  As  provided  by 
subsection  10(d)  of  PubUc  Law  92-463, 
as  amended  by  Public  Law  94-409. 
closing  portions  of  these  subcommittee 
meetings  are  in  accordance  with  5 
U.S.C.  552b(c)(6)  and  (9)(B).  Those  who 
plan  to  attend  or  would  like  to  obtain 
a  copy  of  minutes  of  the  subcommittee 
meetings  and  rosters  of  the  members  of 
the  subcommittees  should  contact  Dr. 
LeRoy  Frey,  Chief.  Program  Review 
Division,  Medical  Research  Service. 
Department  of  Veterans  Affairs. 
Washington,  DC,  (202)  275-6634. 

Dated:  September  11, 1998. 

By  Direction  of  the  Secretary. 
Hejrward  Bannister, 
Conunittee  Management  Officer. 
[PR  Doc.  98-24895  Filed  9-16-98;  8:45  am) 

BILUNO  CODE  B320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Women 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  PubUc  Law  92—463 
that  a  meeting  of  the  Advisory 
Committee  on  Women  Veterans  will  be 
held  on  September  21-26, 1998.  at  the 
Department  of  Veterans  Affairs, 
Veterans  Integrated  Service  Network 
(VISN)  12,  Building  18,  5th  Avenue  and 
Roosevelt  Road,  Hines.  IL  60104.  The 
agenda  will  include  tours  of  VA 
facilities  throughout  the  Chicago 
metropoUtan  area.  The  purpose  of  the 
Committee  is  to  advise  the  Secretary  of 
Veterans  Affairs  regarding  the  needs  of 
women  veterans  with  respect  to  health 
care,  rehabilitation,  compensation, 
outreach  and  other  programs,  and 
activities  administered  by  the 
Department  of  Veterans  Affairs  designed 
to  meet  such  needs.  The  Committee  will 
make  recommendations  to  the  Secretary 
regarding  such  activities. 

All  sessions  will  be  open  to  the 
public.  The  sessions  are  coordinated  by 
the  VA  Chicago  Health  Care  System. 
West  Side  Division,  820  S.  Damen 
Avenue,  Chicago,  IL  60612.  For 
additional  information  regarding  the 
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sessions,  contact  Ms.  Melanie  Harris, 
MSW,  Coordinator,  Women's  Health 
Program.  Room  G-Clll.  at  (312)  633- 
2168.  Those  who  plan  to  attend  should 
contact  Ms.  Maryaime  Carson, 
Department  of  Veterans  Affairs,  Center 
for  Women  Veterans,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420.  at 
(202)  273-6193.  A  tentative  agenda 
follows. 

Monday,  September  21, 1998 

9:00  a.m. — Overview  of  VISN  12 

Women's  Health  Initiative,  Overview 

of  Women's  Programs,  Tour  Women's 

Healthcare  Clinic 
10:00  a.m.— Welcome  to  Hines  VA 

Hospital 
10:30  a.m. — Hines  Women  Veterans 

Program  and  Services 

11:45  a.m. — Lunch 
12:45  p.m.— Tour  Women's  Health 

Clinic,  Mammography  Suite  and 

Patient  Education  Resoiuce  Center. 

Address:  VISN  12,  Building  18,  5th 

Avenue  &  Roosevelt  Road,  Hines,  IL 
2:00  p.m. — Depart  from  Hines  VA 

Medical  Center  (VAMC) 
2:30  p.m.— Tour  Hines  VAMC  SateUite 

Clinic— Oak  Park.  Address:  149  S. 

Oak  Park  Ave,  Oak  Park,  IL 
3:00  p.m.— Tour  Oak  Park  Vet  Center. 

Address:  155  S.  Oak  Park  Avenue, 

Oak  Park,  IL 
4:C0  p.m. — Return  to  Hotel 

Tuesday,  September  22, 1998 

8:45  a.m.— Arrive  West  Side  VAMC 
9:00  a.m. — Welcome  and  Introductions; 

Overview  of  Program 
9:30  a.m. — Women's  health  Director 
10:00  a.m.— Tour  Women's  Health 

Clinic,  Residential  Programs  and 


Homeless  Services.  Address:  820  S. 

Damen  Ave,  Chicago,  IL 
10:45  a.m.— Depart  West  Side  VAMC 
1 1 :00  a.m.— Arrive  Lakeside  VAMC 

Wommen  Veterans  Advisory 

Committee  Meeting  Women's  Health 

Clinical  Briefing/Tour.  Address:  333 

E.  Huron,  Chicago,  IL 
12  noon — Lunch  at  Signature 

Restaurant,  John  Hancock  Bldg.,  92nd 

floor,  Michigan  Ave.,  Chicago,  IL 
2:00  p.m. — Depart  downtown  Chicago, 

IL 
2:30  p.m.— Arrive  63rd  Street  Satellite 

Clinic/Vet  Center  Clinical  Briefing/ 

Tour 
3:00  p.m. — Veterans  Resource  Center 

Clinical  Briefing/Tour  Discussion  on 

community  resources  for  women 

veterans  and  homeless  shelters. 

Address:  1502  E.  63rd  Street,  Chicago, 

IL 
4:30  p.m. — Return  to  hotel 

Wednesday,  September  23, 1998 

9:00  a.m.— West  Side  VAMC  Director's 
Conference  Room  Overview  VISN  12: 
Women's  Health  Services  by  Women 
Veterans  Coordinators,  Address:  820 
S.  Damen  Ave.  Chicago,  IL 

12  noon — Limch 

1:00  p.m.— Depart  West  Side  VAMC 

1:30  p.m. — Arrive  Veterans  Benefits 
Administration  Regional  Oftice 
Overview  Women  Veterans  Programs 

2:30  p.m. — Cemetery  Systems  Overview 

3:30  p.m. — Chicago  Veterans  Advisory 
Council  Address:  536  S.  Clark  Street, 
Chicago,  IL 

4:30  p.m. — Return  to  hotel 


Thursday,  September  24, 1998 

9:30  a.m. — ^Arrive  at  North  Chicago 

VAMC  Tour  Compensation  and 

Pension  Program,  Bldg.  135,  Rm.  138 
10:30  a.m. — Women  Veterans  Open 

Fonmi,  Bourke  Hall,  Bldg.  4,  Rm.  101 
11:30  a.m. — ^Dedication  of  Women 

Veterans  Monument,  front  of  Bldg. 

133,  Joan  Furey,  Director,  Center  for 

Women  Veterans 
12  noon — Lunch:  Nursing  Conf.  Rm., 

Bldg.  133,  Clinical  Addition,  Rm.  3D- 

105h  Address:  3001  Green  Bay  Road, 
'   North  Chicago,  IL 
1:00  p.m. — ^Depart  for  Evanston  Vet 

Center 
2:00  p.m. — Arrive  Evanston  Vet  Center 
2:30  p.m. — Tour  Evanston  Outpatient 

Program  Address:  565  W.  Howard  St., 

Evanston,  IL 
3:30  p.m.— Return  to  hotel 

Friday,  September  25, 1998 

8:30  a.m. — Executive  Session  of 
Secretary's  Advisory  Committee  on 
Women  Veterans,  Executive  Plaza 
Hotel,  71  East  Wacker  Dr.,  Chicago, 
IL,  Wacker  A  Conference  Room. 

Saturday,  September  26, 1998 

10:00  a.m.-^Women  Veterans  Open 
Forum  Address:  West  Side  VAMC 
Atrium,  820  S.  Damen  Ave.,  Chicago, 
IL 

12  noon — Site  visits  concludes 

Dated:  September  10, 1998. 

By  Direction  of  the  Secretary. 
Heyward  Bamiister, 
Committee  Management  Officer. 
[FR  Doc.  98-24896  Filed  9-16-98;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service:  Consolidated 
Listing  of  Schedules;  A,  B,  and  C 
Exceptions 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  This  gives  a  consolidated 
notice  of  all  positions  excepted  under 
Schedules  A,  B,  and  C  as  of  June  30, 
1998,  as  required  by  Qvil  Service  Rule 
VI,  Exceptions  from  the  Competitive 
Service. 

SUPPLEMENTARY  INFORMATION:  Civil 
Service  Rule  VI  (5  CFR  6.1)  requires  the 
Office  of  Personnel  Management  (OPM) 
to  pubhsh  notice  of  all  exceptions 
granted  under  Schedules  A,  B,  and  C. 
Title  5,  Code  of  Federal  Regulations, 
§  213.103(c),  further  requires  that  a 
consolidated  listing,  current  as  of  June 
30  of  each  year,  be  published  annually 
as  a  notice  in  the  Federal  Register.  That 
notice  follows.  OPM  maintains 
continuing  information  on  the  status  of 
all  Schedule  A,  B.  and  C  excepted 
appointing  authorities.  Interested 
parties  needing  information  about 
specific  authorities  during  the  year  may 
obtain  information  by  contacting  the 
Staffing  Reinvention  Office,  Room  6500, 
Office  of  Personnel  Management,  1900  E 
Street,  NW.,  Washington,  DC  2041 57  or 
by  calling  (202)  606-0830. 

The  following  exceptions  were 
current  on  June  30, 1998. 

Schedule  A 

Section  213.3102    Entire  Executive 
Civil  Service 

(a)  Positions  of  Chaplain  and 
Chaplain's  Assistant. 

(b)  (Reserved). 

(c)  Positions  to  which  appointments 
are  made  by  the  President  without 
confirmation  by  the  Senate. 

(d)  Attorneys. 

(e)  Law  clerk  trainee  positions. 
Appointments  under  this  paragraph 
shall  be  confined  to  graduates  of 
recognized  law  schools  or  persons 
having  equivalent  experience  and  shall 
be  for  periods  not  to  exceed  14  months 
pending  admission  to  the  bar.  No  person 
shall  be  given  more  than  one 
appointment  imder  this  paragraph. 
However,  an  appointment  that  was 
initially  made  for  less  than  14  months 
may  be  extended  for  not  to  exceed  14 
months  in  total  duration. 

(f)  Chinese,  Japanese,  and  Hindu     • 
interpreters. 

(g)  Any  nontemporary  position  the 
duties  of  which  are  part-time  or 
intermittent  in  which  the  appointee  will 


receive  compensation  during  his  or  her 
service  year  that  aggregates  not  more 
than  40  percent  of  the  annual  salary  rate 
for  the  first  step  of  grade  GS-3.  This 
limited  compensation  includes  any 
premium  pay  such  as  for  overtime, 
night,  Sunday,  or  holiday  work.  It  does 
not,  however,  include  any  mandatory 
within-grade  salary  increases  to  which 
the  employee  becomes  entitled 
subsequent  to  appointment  under  this 
authority.  Appointments  imder  this 
authority  may  not  be  for  temporary 
project  employment. 

(h)  Positions  in  Federal  mental 
institutions  when  filled  by  persons  who 
have  been  patients  of  such  institutions 
and  have  been  discharged  and  are 
certified  by  an  appropriate  medical 
authority  Uiereof  as  recovered 
sufficiently  to  be  regularly  employed 
but  it  is  believed  desirable  and  in  the 
interest  of  the  persons  and  the 
institution  that  they  be  employed  at  the 
institution. 

(i)  Temporary  and  less-than-fuU  time 
positions  for  which  examining  is 
impracticable.  These  are: 

(1)  Positions  in  remote/isolated 
locations  where  examination  is 
impracticable.  A  remote/isolated 
location  is  outside  of  the  local 
commuting  area  of  a  population  center 
from  which  an  employee  can  reasonably 
be  expected  to  travel  on  short  notice 
under  adverse  weather  and/or  road 
conditions  which  are  normal  for  the 
area.  For  this  purpose,  a  population 
center  is  a  town  with  housing,  schools, 
health  care,  stores  and  other  businesses 
in  which  the  servicing  examining  office 
can  schedule  tests  and/or  reasonably 
expect  to  attract  applicants.  An 
individual  appointed  under  this 
authority  may  not  be  employed  in  the 
same  agency  under  a  combination  of 
this  and  any  other  appointment  to 
positions  involving  related  duties  and 
requiring  the  same  quahfications  for 
more  than  1 ,040  working  hours  in  a 
service  year.  Temporary  appointments 
under  this  authority  may  be  extended  in 
1-year  increments,  with  no  limit  on  the 
number  of  such  extensions,  as  an 
exception  to  the  service  Umits  in 
§213.104. 

(2)  Positions  for  which  a  critical 
hiring  needs  exists.  This  includes  both 
short-term  positions  and  continuing 
positions  that  an  agency  must  fill  on  an 
interim  basis  pending  completion  of 
competitive  examining,  clearances,  or 
other  procedures  required  for  a  longer 
appointment.  Appointments  imder  this 
authority  may  not  exceed  30  days  and 
may  be  extended  up  to  an  additional  30 
days  if  continued  employment  is 
essential  to  the  agency's  operations.  The 
appointments  may  not  be  used  to  extend 


the  service  limit  of  any  other  appointing 
authority.  An  agency  may  not  employ 
the  same  individual  under  this  authority 
for  more  than  60  days  in  any  12-month 
period. 

(3)  Other  positions  for  which  OPM 
determines  that  examining  is 
impracticable. 

C])  Positions  filled  by  current  or 
former  Federal  employees  eligible  for 
placement  under  special  statutory 
provisions.  Appointments  under  this 
authority  are  subject  to  the  following 
conditions: 

(1)  Eligible  employees,  (i)  Persons 
previously  employed  as  National  Guard 
Technicians  under  32  U.S.C.  709(a)  who 
are  entitled  to  placement  under 
§353.110  of  this  chapter,  or  who  are 
applying  for  or  receiving  an  armuity 
under  the  provisions  of  5  U.S.C.  8337(h) 
or  5  U.S.C.  8456  by  reason  of  a  disability 
that  disqualifies  them  from  membership 
in  the  National  Guard  or  from  holding  __ 
the  military  grade  required  as  a 
condition  of  their  National  Guard 
employment; 

(ii)  Executive  branch  employees 
(other  than  employees  of  intelfigence 
agencies)  who  are  entitled  to  placement 
vmder  §  353.110  but  who  are  not  eligible 
for  reinstatement  or  noncompetitive 
appointment  imder  the  provisions  of 
part  315  of  this  chapter. 

(iii)  Legislative  and  judicial  branch 
employees  and  employees  of  the 
intelligence  agencies  defined  in  5  U.S.C. 
2302(a)(2)(C)(ii)  who  are  entitled  to 
placement  assistance  under  §  353.110. 

(2)  Employees  excluded.  Employees 
who  were  last  employed  in  Schedule  C 
or  under  a  statutory  authority  that 
specified  the  employee  served  at  the 
discretion,  will,  or  pleasure  of  the 
agency  are  not  eligible  for  appointment 
under  this  authority. 

(3)  Position  to  which  appointed. 
Employees  who  are  entitled  to 
placement  under  §  353.110  will  be 
appointed  to  a  position  that  OPM 
determines  is  equivalent  in  pay  and 
grade  to  the  one  the  individual  left, 
unless  the  individual  elects  to  be  placed 
in  a  position  of  lower  grade  or  pay. 
National  Guard  Technicians  whose 
eligibility  is  based  upon  a  disability  may 
be  appointed  at  the  same  grade,  or 
equivalent,  as  their  National  Guard 
Technician  position  or  at  any  lower 
grade  for  which  they  are  available. 

(4)  Conditions  of  appointment,  (i) 
Individuals  whose  placement  eligibility 
is  based  on  an  appointment  without 
time  limit  will  receive  appointments 
without  time  limit  under  this  authority. 
These  appointees  may  be  reassigned, 
promoted,  or  demoted  to  any  position 
within  the  same  agency  for  which  they 
qualify. 
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(ii)  Individuals  who  are  eligible  for 
placement  under  §  353.110  based  on  a 
time-limited  appointment  will  be  given 
appointments  for  a  time  period  equal  to 
the  unexpired  portion  of  their  previous 
appointment. 

(k)  Positions  without  compensation 
provided  appointments  thereto  meet  the 
requirements  of  applicable  laws  relating 
to  compensation. 

(1)  Positions  requiring  the  temporary 
or  intermittent  employment  of 
professional,  scientific,  and  technical 
experts  for  consultation  purposes. 

(m)  (Reserved). 

(n)  Any  local  physician,  surgeon,  or 
dentist  employed  under  contract  or  on 
a  part-time  or  fee  basis. 

(o)  Positions  of  a  scientific, 
professional  or  analytical  nature  when 
filled  by  bona  fide  members  of  the 
faculty  of  an  accredited  college  or 
university  who  have  special 
qualifications  for  the  positions  to  which 
appointed.  Employment  under  this 
provision  shall  not  exceed  130  working 
days  a  year. 

ipHq)  (Reserved). 

(r)  Positions  established  in  support  of 
fellowship  and  similar  programs  that  are 
filled  from  limited  applicant  pools  and 
operate  under  specific  criteria 
developed  by  the  employing  agency 
and/or  a  non-Federal  organization. 
These  programs  may  include:  Internship 
or  fellowship  programs  that  provide 
developmental  or  professional 
experiences  to  individuals  who  have 
completed  their  formal  education; 
training  and  associateship  programs 
designed  to  increase  the  pool  of 
qualified  candidates  in  a  particular 
occupational  specialty;  professional/ 
industry  exchange  programs  that 
provide  for  a  cross-fertilization  between 
the  agency  and  the  private  sector  to 
foster  mutual  understanding,  an 
exchange  of  ideas,  or  to  bring 
experienced  practitioners  to  the  agency; 
residency  programs  through  which 
participants  gain  experience  in  a 
Federal  clinical  environment;  and 
programs  that  require  a  period  of 
Government  service  in  exchange  for 
educational,  financial  or  other 
assistance.  Appointment  under  this 
authority  may  not  exceed  4  years. 

(s)  Positions  with  compensation  fixed 
under  5  U.S.C.  5351-5356  when  filled 
by  student-employees  assigned  or 
attached  to  Government  hospitals, 
clinics  or  medical  or  dental  laboratories. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(t)  Positions  when  filled  by  mentally 
retarded  persons  in  accordance  with  the 
guidance  in  Federal  Personnel  Manual 
chapter  306.  Upon  completion  of  2  years 
of  satisfactory  service  under  this 


authority,  the  employee  may  qualify  for 
conversion  to  competitive  status  under 
the  provisions  of  Executive  Order  12125 
and  implementing  regulations  issued  by 
OPM. 

(u)  Positions  when  filled  by  severely 
physically  handicapped  persons  who: 
(1)  Under  a  temporary  appointment 
have  demonstrated  their  ability  to 
perform  the  duties  satisfactorily;  or  (2) 
have  been  certified  by  counselors  of 
State  vocational  rehabilitation  agencies 
or  the  Veterans  Administration  as  likely 
to  succeed  in  the  performance  of  the 
duties.  Upon  completion  of  2  years  of 
satisfactory  service  under  this  authority, 
the  employee  may  qualify  for 
conversion  to  competitive  status  under 
the  provisions  of  Executive  Order  12125 
and  implementing  regulations  issued  by 
OPM. 

(v)-(w)  (Reserved). 

(x)  Positions  for  which  a  local 
recruiting  shortage  exists  when  filled  by 
iimiates  of  Federal,  District  of  Columbia, 
and  State  (including  the  Commonwealth 
of  Puerto  Rico,  the  Virgin  Islands, 
Guam,  American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands)  penal 
and  correctional  institutions  under 
work-release  programs  authorized  by 
the  Prisoner  Rehabilitation  Act  of  1965, 
the  District  of  Columbia  Work  Release 
Act,  or  under  work-release  programs 
authorized  by  the  States.  Initial 
appointments  under  this  authority  may 
not  exceed  1  year.  An  initial 
appointment  may  be  extended  for  one  or 
more  periods  not  to  exceed  1  additional 
year  each  upon  a  finding  that  the  iimiate 
is  still  in  a  work-release  status  and  that 
a  local  recruiting  shortage  still  exists. 
No  person  may  serve  under  this 
authority  longer  than  1  year  beyond  the 
date  of  that  person's  release  from 
custody. 

(y)  (Reserved). 

(z)  Not  to  exceed  30  positions  of 
assistants  to  top-level  Federal  officials 
when  filled  by  persons  designated  by 
the  President  as  White  House  Fellows. 

(aa)  Scientific  and  professional 
research  associate  positions  at  GS-11 
and  above  when  filled  on  a  temporary 
basis  by  persons  having  a  doctoral 
degree  in  an  appropriate  field  of  study 
for  research  activities  of  mutual  interest 
to  appointees  and  their  agencies. 
Appointments  are  limited  to  persons 
referred  by  the  National  Research 
Council  under  its  post-doctoral  research 
associate  program,  may  not  exceed  2 
years,  and  are  subject  to  satisfactory 
outcome  of  evaluation  of  the  associate's 
research  during  the  first  year. 

(bb)  Positions  when  filled  by  afiens  in 
the  absence  of  qualified  citizens. 
Appointments  under  this  authority  are 
subject  to  prior  approval  of  OPM  except 


when  the  authority  is  specifically 
included  in  a  delegated  examining 
agreement  with  OPM. 

(cc)-(ee)  (Reserved). 

(fi)  Not  to  exceed  25  positions  when 
filled  in  accordance  with  an  agreement 
between  OPM  and  the  Department  of 
Justice  by  persons  in  programs 
administered  by  the  Attorney  General  of 
the  United  States  under  Public  Law  91- 
452  and  related  statutes.  A  person 
appointed  under  this  authority  may 
continue  to  be  employed  under  it  after 
he/she  ceases  to  be  in  a  qualifying 
program  only  as  long  as  he/she  remains 
in  the  same  agency  without  a  break  in 
service. 

(gg)-(hh)  (Reserved). 

(ii)  Positions  of  Presidential  Intern, 
GS-9  and  11,  in  the  Presidential 
Management  Intern  Program.  Initial 
appointments  must  be  made  at  the  GS- 
9  level.  No  one  may  serve  under  this 
authority  for  more  than  2  years,  unless 
extended  with  OPM  approval  for  up  to 
1  additional  year.  Upon  completion  of  2 
years  of  satisfactory  service  under  this 
authority,  the  employee  may  qualify  for 
conversion  to  competitive  appointment 
under  the  provisions  of  Executive  Order 
12364,  in  accordance  with  requirements 
published  in  the  Federal  Personnel 
Manual. 

(jj-kk)  (Reserved]. 

(11)  Positions  as  needed  of  readers  for 
blind  employees,  interpreters  for  deaf 
employees  and  personal  assistants  for 
handicapped  employees,  filled  on  a  full 
time,  part-time,  or  intermittent  basis. 

Section  213.3103  Executive  Office  of  the 
President 

(a)  Office  of  Administration.  (1)  Not  to 
exceed  75  positions  to  provide 
administrative  services  and  support  to 
the  White  House  office. 

(b)  Office  of  Management  and  Budget. 
(1)  Not  to  exceed  10  positions  at  grades 
GS-9/15. 

(c)  Council  on  Environmental  Quality. 
(1)  Professional  and  technical  positions 
in  grades  GS-9  through  15  on  the  staff 
of  the  Council. 

(dHO  (Reserved). 

(g)  National  Security  Council.  (1)  All 
positions  on  the  staff  of  the  Council. 

(h)  Office  of  Science  and  Technology 
Policy.  (1)  Thirty  positions  of  Senior 
Pohcy  Analyst,  GS-15;  Policy  Analyst, 
GS-11/14;  and  PoHcy  Research 
Assistant,  GS-9,  for  employment  of 
anyone  not  to  exceed  5  years  on  projects 
of  a  high  priority  nature. 

(i)  Office  of  National  Drug  Control 
Policy.  (1)  Not  to  exceed  15  positions, 
GS-15  and  below,  of  senior  policy 
analysts  and  other  personnel  with 
expertise  in  drug-related  issues  and/or 
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technical  knowledge  to  aid  in  anti-drug 
abuse  efforts. 

Section  213.3104  Department  of  State 

(a)  Office  of  the  Secretary.  (1)  All 
positions,  GS-15  and  below,  on  the  staff 
of  the  Family  Liaison  Office,  Director 
General  of  the  Foreign  Service  and  the 
Director  of  Personnel,  Office  of  the 
Under  Secretary  for  Management. 

(2)  One  position  of  Museum  Curator 
(Arts),  in  the  Office  of  the  Under 
Secretary  for  Management,  whose 
inounbent  will  serve  as  Director, 
Diplomatic  Reception  Rooms.  No  new 
appointments  may  be  made  after 
February  28, 1997. 

(b)  American  Embassy.  Paris,  France. 
(1)  Chief,  Travel  and  Visitor  Unit.  No 
new  appointments  may  be  made  imder 
this  authority  after  August  10, 1981. 

(c)-(O  (Reserved). 

(g)  Bureau  of  Population,  Refugees, 
and  Migration.  (1)  Not  to  exceed  10 
positions  at  grades  GS-5  through  11  on 
the  staff  of  the  Bureau. 

(h)  Bureau  of  Administration.  (1)  One 
Presidential  Travel  Officer.  No  new 
appointments  may  be  made  imder  this 
authority  after  Jime  11, 1981. 

(2)  One  position  of  the  Director,  Art 
in  Embassies  Program,  GM-1 001-15. 

Section  213.3105    Department  of  the 
Treasury 

(a)  Office  of  the  Secretary.  (1)  Not  to 
exceed  20  positions  at  the  equivalent  of 
GS-13  through  GS-17  to  supplement 
permanent  staff  in  the  study  of  complex 
problems  relating  to  international 
financial,  economic,  trade,  and  energy 
policies  and  programs  of  the 
Government,  when  filled  by  individuals 
with  special  qualifications  for  the 
particular  study  being  undertaken. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(2)  Not  to  exceed  20  positions,  which 
will  supplement  permanent  staff 
involved  in  the  study  and  analysis  of 
complex  problems  in  the  area  of 
domestic  economic  and  financial  poUcy. 
Employment  imder  this  authority  may 
not  exceed  4  years. 

(3)  Not  to  exceed  20  positions  in  the 
Office  of  the  Under  Secretary 
(Enforcement).  Employment  imder  this 
authority  may  not  exceed  4  years,  and 
no  new  appointments  may  be  made  after 
July  31,  2001. 

(b)  U.S.  Customs  Service.  (1)  Positions 
in  foreign  countries  designated  as 
"interpreter-translator"  and  "special 
employees,"  when  filled  by 
appointment  of  persons  who  are  not 
citizens  of  the  United  States;  and 
positions  in  foreign  countries  of 
messenger  and  janitor. 

(2)-(5)  (Reserved). 


(6)  Three  hundred  positions  of 
Criminal  Investigator  for  special 
assignments. 

(7H8)  (Reserved). 

(9)  Not  to  exceed  25  positions  of 
Customs  Patrol  Officers  in  the  Papago 
Indian  Agency  in  the  State  of  Arizona 
when  filled  by  the  appointment  of 
persons  of  one-fourth  or  more  Indian 
blood. 

(d)  Office  of  Thrift  Supervision.  (1)  All 
positions  in  the  supervision  policy  and 
supervision  operations  functions  of 
OTS.  No  new  appointments  may  be 
made  under  this  authority  after 
December  31, 1993. 

(e)  Internal  Revenue  Service.  (1) 
Twenty  positions  of  investigator  for 
special  assignments. 

(2)  Two  positions  of  Senior  Visiting 
Pension  Actuary,  GS-1510-14/15. 
Appointments  to  these  positions  must 
be  for  periods  not  to  exceed  24  months. 

(f)  (Reserved). 

(g)  Bureau  of  Alcohol,  Tobacco,  and 
Firearms.  (1)  One  hundred  positions  of 
criminal  investigator  for  special 
assignments. 

(h)  (Reserved). 

(i)  Bureau  of  Government  Financial 
Operations.  (1)  Clerical  positions  at 
grades  GS-5  and  below  estabfished  in 
Emergency  Disbursing  Offices  to  process 
emergency  payments  to  victims  of 
catastrophes  or  natural  disasters 
requiring  emergency  disbursing 
services.  Employment  under  this 
authority  may  not  exceed  1  year. 

Section  213.3106  Department  of  Defense 

(a)  Office  of  the  Secretary.  (1)  Two 
positions  above  GS-15  in  support  of  the 
President's  Conmiission  on  Critical 
Infrastructure  Protection.  This  authority 
remains  in  effect  for  six  months  after 
termination  of  the  Commission. 

(2H5)  (Reserved). 

(6)  One  Executive  Secretary,  US-USSR 
Standing  Consultative  Commission  and 
Staff  Analyst  (SALT),  Office  of  the 
Assistant  Secretary  of  IDefense 
(International  Security  Affairs). 

(b)  Entire  Department  (including  the 
Office  of  the  Secretary  of  Defense  and 
the  Departments  of  the  Army,  Navy,  and 
Air  Force).  (1)  Professional  positions  in 
Military  Dependent  School  Systems 
overseas. 

(2)  Positions  in  attache  1  systems 
overseas,  including  all  professional  and 
scientific  positions  in  the  Naval 
Research  Branch  Office  in  London. 

(3)  Positions  of  clerk-translator, 
translator,  and  interpreter  overseas. 

(4)  Positions  of  Educational  Specialist 
the  incumbents  of  which  will  serve  as 
Director  of  Religious  Education  on  the 
staffs  of  the  chaplains  in  the  military 
services. 


(5)  Positions  under  the  program  for 
utilization  of  alien  scientists,  approved 
under  pertinent  directives  administered 
by  the  Director  of  Defense  Research  and 
Engineering  of  the  Department  of 
Defense,  when  occupied  by  alien 
scientists  initially  employed  under  the 
program  including  those  who  have 
acquired  United  States  citizenship 
during  such  employment. 

(6)  Positions  in  overseas  installations 
of  the  Department  of  Defense  when 
filled  by  dependents  of  military  or 
civilian  employees  of  the  U.S. 
Government  residing  in  the  area. 
Employment  under  this  authority  may 
not  extend  longer  than  2  months 
following  the  transfer  fi-om  the  area  or 
separation  of  a  dependent's  sponsor: 
Provided,  that  (i)  a  school  employee 
may  be  permitted  to  complete  the 
school  year;  and  (ii)  an  employee  other 
than  a  school  employee  may  be 
permitted  to  serve  up  to  1  additional 
year  when  the  military  department 
concerned  finds  that  the  additional 
employment  is  in  the  interest  of 
management. 

(7)  Twenty  secretarial  and  staff 
support  positions  at  GS-12  or  below  on 
the  White  House  Support  Group. 

(8)  Positions  in  DOD  research  and 
development  activities  occupied  by 
participants  in  the  DOD  Science  and 
Engineering  Apprenticeship  Program  for 
High  School  Students.  Persons 
employed  under  this  authority  shall  be 
bona  fide  high  school  students,  at  least 
14  years  old,  pursuing  courses  related  to 
the  position  occupied  and  limited  to 
1,040  working  hours  a  year.  Children  of 
DOD  employees  may  be  appointed  to 
these  positions,  notwithstanding  the 
sons  and  daughters  restriction,  if  the 
positions  are  in  field  activities  at  remote 
locations.  Appointments  under  this 
authority  may  be  made  only  to  positions 
for  whic^  qualification  standards 
established  under  5  CFR  Part  302  are 
consistent  with  the  education  and 
experience  standards  established  for 
comparable  positions  in  the  competitive 
service.  Appointments  under  this 
authority  may  not  be  used  to  extend  the 
service  limits  contained  in  any  other 
appointing  authority. 

(d)  General.  (1)  Positions  concerned 
with  advising,  administering, 
supervising,  or  performing  work  in  the 
collection,  processing,  analysis, 
production,  evaluation,  interpretation, 
dissemination,  and  estimation  of 
intelhgence  information,  including 
scientific  and  technical  positions  in  the 
intelligence  function;  and  positions 
involved  in  the  planning,  programming, 
and  management  of  intelligence 
resources  when,  in  the  opinion  of  OPM, 
it  is  impracticable  to  examine.  This 
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authority  does  not  apply  to  positions 
assigned  to  cryptologic  and 
communications  intelligence  activities/ 
functions. 

(2)  Positions  involved  in  intelligence- 
related  work  of  the  cryptologic 
intelligence  activities  of  the  miUtaiy 
departments.  This  includes  all  positions 
of  intelhgence  research  specialist,  and 
similar  positions  in  the  intelhgence 
classification  series;  all  scientific  and 
technical  positions  involving  the 
applications  of  engineering,  physical  or 
technical  sciences  to  intelligence  work; 
and  professional  as  well  as  intelhgence 
technician  positions  in  which  a  majority 
of  the  incumbent's  time  is  spent  in 
advising,  administering,  supervising,  or 
performing  work  in  the  collection, 
processing,  analysis,  production, 
evaluation,  interpretation, 
dissemination,  and  estimation  of 
intelligence  information  or  in  the 
planning,  programming,  and 
management  of  intelligence  resources. 

(e)  Uniformed  Services  University  of 
the  Health  Sciences. 

(1)  Positions  of  President,  Vice 
Presidents,  Assistant  Vice  Presidents, 
Deans,  Deputy  Deans,  Associate  Deans, 
Assistant  Deans,  Assistants  to  the 
President,  Assistants  to  the  Vice 
Presidents,  Assistants  to  the  Deans, 
Professors,  Associate  Professors, 
Assistant  Professors,  Instructors, 
Visiting  Scientists,  Research  Associates, 
Senior  Research  Associates,  and 
Postdoctoral  Fellows. 

(2)  Positions  established  to  perform 
work  on  projects  funded  fi-om  grants. 

(f)  National  Defense  University.  (1) 
Not  to  exceed  16  positions  of  senior 
pohcy  analyst,  GS-15,  at  the  Strategic 
Concepts  Eievelopment  Center.  Initial 
appointments  to  these  positions  may  not 
exceed  6  years,  but  may  be  extended 
thereafter  in  1-,  2-,  or  3-year  increments, 
indefinitely. 

(g)  Defense  Communications  Agency. 
(1)  Not  to  exceed  10  positions  at  grades 
GS-10/15  to  staff  and  support  the  Crisis 
Management  Center  at  the  White  House. 

(h)  Defense  Systems  Management 
College,  Fort  Belvoir,  Va.  (1)  The  Provost 
and  professors  in  grades  GS-13  through 
15. 

(i)  George  C.  Marshall  European 
Center  for  Security  Studies,  Garmisch, 
Germany.  (1)  The  Director,  Deputy 
Director,  and  positions  of  professor, 
instructor,  and  lecturer  at  the  George  C. 
Marshall  European  Center  for  Security 
Studies,  Garmisch,  Germany,  for  initial 
employment  not  to  exceed  3  years, 
which  may  be  renewed  in  increments 
from  1  to  2  years  thereafter. 

(j)  Asia-Pacific  Center  for  Security 
Studies,  Honolulu,  Hawaii.  (1)  The 
Director,  Deputy  Director,  Dean  of 


Academics,  Director  of  College,  deputy 
department  chairs,  and  senior  positions 
of  professor,  associate  professor,  and 
research  fellow  within  the  Asia  Pacific 
Center.  Appointments  may  be  made  not 
to  exceed  3  years  and  may  be  extended 
for  periods  not  to  exceed  3  years. 

Section  213.3107  Department  of  the 
Army 

(a)-(c)  (Reserved). 

(d)  U.S.  Military  Academy,  West 
Point,  New  York.  (1)  Civilian  professors, 
instructors,  teachers  (except  teachers  at 
the  Children's  School),  Cadet  Social 
Activities  Coordinator,  Chapel  Organist 
and  Choir-Master,  Director  of 
Intercollegiate  Athletics,  Associate 
Director  of  Intercollegiate  Athletics, 
coaches,  Facility  Manager,  Building 
Manager,  three  Physical  Therapists 
(Athletic  Trainers),  Associate  Director  of 
Admissions  for  Plans  and  Programs, 
Deputy  Director  of  Alumni  Affairs;  and 
librarian  when  filled  by  an  officer  of  the 
Regulfu-  Army  retired  from  active 
service,  and  the  military  secretary  to  the 
Superintendent  when  filled  by  a  U.S. 
Mihtary  Academy  graduate  retired  as  a 
regular  commissioned  officer  for 
disability. 

(e)-(f)  (Reserved). 

(g)  Defense  Language  Institute.  (1)  All 
positions  (professors,  instructors, 
lecturers)  which  require  proficiency  in  a 
foreign  language  or  a  knowledge  of 
foreign  language  teaching  methods. 

(h)  Army  War  College,  Carlisle 
Barracks,  PA.  (1)  Positions  of  professor, 
instructor,  or  lecturer  associated  with 
courses  of  instruction  of  at  least  10 
months  duration  for  employment  not  to 
exceed  5  years,  which  may  be  renewed 
in  1-,  2-,  3-,  4-,  or  5-year  increments 
indefinitely  thereafter. 

(i)  (Reserved). 

(j)  U.S.  Military  Academy  Preparatory 
School,  Fort  Monmouth,  New  Jersey.  (1) 
Positions  of  Academic  Director, 
Department  Head,  and  Instructor. 

(k)  U.S.  Army  Command  and  General 
Staff  College,  Fort  Leavenworth,  Kansas. 
(1)  Positions  of  professor,  associate 
professor,  assistant  professor,  and 
instructor  associated  with  courses  of 
instruction  of  at  least  10  months 
duration,  for  employment  not  to  exceed 
up  to  5  years,  which  may  be  renewed  in 
1,  2,  3,  4,  or  5-year  increments 
indefinitely  thereafter. 

Section  213,3108    Department  of  the 
Navy 

(a)  General  (1)-(14)  (Reserved). 

(15)  Marine  positions  assigned  to  a 
coastal  or  seagoing  vessel  operated  by  a 
naval  activity  for  research  or  training 
purposes. 


(16)  All  positions  necessary  for  the 
administration  and  maintenance  of  the 
official  residence  of  the  Vice  President. 

(b)  Naval  Academy,  Naval 
Postgraduate  School,  and  Naval  War 
College.  (1)  Professors,  instructors,  and 
teachers;  the  Director  of  Academic 
Planning,  Naval  Postgraduate  School; 
and  the  Librarian,  Organist-Choirmaster, 
Registrar,  the  Dean  of  Admissions,  and 
social  counselors  at  the  Naval  Academy. 

(c)  Chief  of  Naval  Operations.  (1)  One 
position  at  grade  GS-12  or  above  that 
will  provide  technical,  managerial,  or 
administrative  support  on  highly 
classified  functions  to  the  Deputy  Chief 
of  Naval  Operations  (Plans,  Pohcy,  and 
Operations). 

(d)  Military  Sealift  Command.  (1)  All 
positions  on  vessels  operated  by  the 
Military  Sealift  Command. 

(e)  Pacific  Missile  Range  Facility, 
Barking  Sands,  Hawaii.  (1)  All 
positions.  This  authority  applies  only  to 
positions  that  must  be  filled  pending 
final  decision  on  contracting  of  Facihty 
operations.  No  new  appointments  may 
be  made  under  this  authority  after  July 
29,  1988. 

(f)  (Reserved). 

(g)  Office  of  Naval  Research.  (1) 
Scientific  and  technical  positions,  GS/ 
GM-13/15,  in  the  Office  of  Naval 
Research  Asian  Office  in  Tokyo.  Japan, 
which  covers  East  Asia,  New  Zealand 
and  Australia.  Positions  are  to  be  filled 
by  personnel  having  speciahzed 
experience  in  scientific  and/or  technical 
disciplines  of  current  interest  to  the 
Department  of  the  Navy. 

Section  213.3109  Department  of  the  Air 
Force 

(a)  Office  of  the  Secretary.  (1)  One 
Special  Assistant  in  the  Office  of  the 
Secretary  of  the  Air  Force.  This  position 
has  advisory  rather  than  operating 
duties  except  as  operating  or 
administrative  responsibihties  may  be 
exercised  in  connection  with  the  pilot 
studies. 

(b)  General.  (1)  Professional, 
technical,  managerial  and 
administrative  positions  supporting 
space  activities,  when  approved  by  the 
Secretary  of  the  Air  Force. 

(2)  Ninety-five  positions  engaged  in 
interdepartmental  defense  projects 
involving  scientific  and  technical 
evaluations. 

(c)  Not  to  exceed  20  professional 
positions,  GS-11  through  GS-15,  in 
Detachments  6  and  51.  SM-ALC,  Norton 
and  McClellan  Air  Force  Bases, 
Cahfomia,  which  will  provide  logistic 
support  management  to  specialized 
research  and  development  projects. 

(d)  U.S.  Air  Force  Academy, 
Colorado.  (1)  (Reserved). 
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(2)  Positions  of  Professor,  Associate 
Professor,  Assistant  Professor,  and 
Instructor,  in  the  Dean  of  Faculty, 
Commandant  of  Cadets,  Director  of 
Athletics,  and  Preparatory  School  of  the 
United  States  Air  Force  Academy. 

(e)  (Reserved). 

(f)  Air  Force  Office  of  Special 
Investigations.  (1)  Not  to  exceed  250 
positions  of  Criminal  Investigators/ 
Intelligence  Research  Specialists,  GS-5 
through  GS-15. 

(g)  Not  to  exceed  eight  positions,  GS- 
12  through  15,  in  Headquarters  Air 
Force  Logistics  Command,  DCS  Material 
Management,  Office  of  Special 
Activities,  Wright-Patterson  Air  Force 
Base,  Ohio,  which  will  provide  logistic 
support  management  staff  guidance  to 
classified  research  and  development 
projects. 

(h)  Air  University,  Maxwell  Air  Force 
Base,  Alabama.  (1)  Positions  of    ^ 
Professor,  Instructor,  or  Lecturer. 

(i)  Air  Force  Institute  of  Technology, 
Wright-Patterson  Air  Force  Base,  Ohio. 
(1)  CiviUan  deans  and  professors. 

(j)  Air  Force  Logistics  Command.  (1) 
One  Supervisory  Logistics  Management 
Specialist,  GM-346-14,  in  Detachment 
2,  2762  Logistics  Management  Squadron 
(Special),  Greenville,  Texas. 

(k)  One  position  of  Supervisory 
Logistics  Management  Specialist,  GS- 
346-15,  in  the  2762nd  Logistics 
Squadron  (Special),  at  Wright-Patterson 
Air  Force  Base,  Ohio. 

(1)  One  position  of  Commander,  Air 
National  Guard  Readiness  Center, 
Andrews  Air  Force  Base,  Maryland. 

Section  213.3110    Department  of 
Justice 

(a)  General.  (1)  Deputy  U.S.  Marshals 
employed  on  an  hourly  basis  for 
intermittent  service.  " 

(2)-(4)  (Reserved). 

(5)  Two  positions  above  GS-15  in 
support  of  the  President's  Conunission 
on  Critical  Infrastructure  Protection. 
This  authority  remains  in  effect  for  six 
months  after  termination  of  the 
Conunission. 

(6)  Positions  of  Program  Manager  and 
Assistant  Program  Manager  supporting 
the  International  Criminal  Investigative 
Training  Assistance  Program  in  foreign 
countries.  Initial  appointments  under 
this  authority  may  not  exceed  2  years, 
but  may  be  extended  for  an  additional 
period  not  to  exceed  2  years. 

(b)  Immigration  and  Naturalization 
Service.  (1)  (Reserved). 

(2)  Not  to  exceed  500  positions  of 
interpreters  and  language  specialists, 
GS-1040-5/9. 

(3)  Not  to  exceed  25  positions,  GS-15 
and  below,  with  proficiency  in 
speaking,  reading,  and  writing  the 


Russian  language  and  serving  in  the 
Soviet  Refugee  Processing  Program  with 
permanent  duty  location  in  Moscow, 
Russia. 

(c)  Drug  Enforcement  Administration. 
(1)  (Reserved). 

(2)  Four  himdred  positions  of 
Intelligence  Research  Agent  and/or 
Intelligence  Operation  SpeciaUst  in  the 
GS-132  series,  grades  GS-S  through 
GS-15. 

(3)  Not  to  exceed  200  positions  of 
Criminal  Investigator  (Special  Agent). 
New  appointments  may  be  made  under 
this  authority  only  at  grades  GS-7/11. 

(d)  National  Drug  Intelligence  Center. 
All  positions. 

Section  213.31 12    Department  of  the 
Interior 

(a)  General.  (1)  Technical, 
maintenance,  and  clerical  positions  at  or 
below  grades  GS-7,  WG-10,  or 
equivalent,  in  the  field  service  of  the 
Department  of  the  Interior,  when  filled 
by  the  appointment  of  persons  who  are 
certified  as  maintaining  a  permanent 
and  exclusive  residence  within,  or 
contiguous  to,  a  field  activity  or  district, 
and  as  being  dependent  for  livelihood 
primarily  upon  employment  available 
within  the  field  activity  of  the 
Department. 

(2)  All  positions  on  Government- 
owned  ships  or  vessels  operated  by  the 
Department  of  the  Interior. 

(3)  Temporary  or  seasonal  caretakers 
at  temporarily  closed  camps  or 
improved  areas  to  maintain  grounds, ' 
buildings,  or  other  structures  and 
prevent  damages  or  theft  of  Government 
property.  Such  appointments  shall  not 
extend  beyond  130  working  days  a  year 
without  the  prior  approval  of  OPM. 

(4)  Temporary,  intermittent,  or 
seasonal  field  assistants  at  GS-7,  or  its 
equivalent,  and  below  in  such  areas  as 
forestry,  range  management,  soils, 
engineering,  fishery  and  wildhfe 
management,  and  with  surveying 
parties.  Employment  under  this 
authority  may  not  exceed  180  working 
days  a  year. 

(5)  Temporary  positions  established 
in  the  field  service  of  the  Department  for 
emergency  forest  and  range  fire 
prevention  or  suppression  and  blister 
rust  control  for  not  to  exceed  180 
working  days  a  year:  Provided,  that  an 
employee  may  work  as  many  as  220 
working  days  a  year  when  employment 
beyond  180  days  is  required  to  cope 
with  extended  fire  seasons  or  sudden 
emergencies  such  as  fire,  flood,  storm, 
or  other  unforeseen  situations  involving 
potential  loss  of  Ufe  or  property. 

(6)  Persons  employed  in  field 
positions,  the  work  of  which  is  financed 
jointly  by  the  Department  of  the  Interior 


and  cooperating  persons  or 
organizations  outside  the  Federal 
service. 

(7)  All  positions  in  the  Bureau  of 
Indian  Affairs  and  other  positions  in  the 
Department  of  the  Interior  directly  and 
primarily  related  to  providing  services 
to  Indians  when  filled  by  the 
appointment  of  Indians.  The  Secretary 
of  the  Interior  is  responsible  for  defining 
the  term  "Indian." 

(8)  Temporary,  intermittent,  or 
seasonal  positions  at  GS-7  or  below  in 
Alaska,  as  follows:  Positions  in 
nonprofessional  mining  activities,  such 
as  those  of  drillers,  miners,  caterpillar 
operators,  and  samplers.  Employment 
under  this  authority  shall  not  exceed 
180  working  days  a  year  and  shall  be 
appropriate  only  when  the  activity  is 
carried  on  in  a  remote  or  isolated  area 
and  there  is  a  shortage  of  available 
candidates  for  the  positions. 

(9)  Temporary,  part-time,  or 
intermittent  employment  of  mechanics, 
skilled  laborers,  equipment  operators 
and  tradesmen  on  construction,  repair, 
or  maintenance  work  not  to  exceed  180 
working  days  a  year  in  Alaska,  when  the 
activity  is  carried  on  in  a  remote  or 
isolated  area  and  there  is  a  shortage  of 
available  candidates  for  the  positions. 

(10)  Seasonal  airplane  pilots  and 
airplane  mechanics  in  Alaska,  not  to 
exceed  180  working  days  a  year. 

(11)  Temporary  staff  positions  in  the 
Youth  Conservation  Corps  Centers 
operated  by  the  Department  of  the 
Interior.  Employment  under  this 
authority  shall  not  exceed  11  weeks  a 
year  except  with  prior  approval  of  OPM. 

(12)  Positions  in  the  Youth 
Conservation  Corps  for  which  pay  is 
fixed  at  the  Federal  minimum  wage  rate. 
Employment  imder  this  authority  may 
not  exceed  10  weeks. 

(b)  (Reserved). 

(c)  Indian  Arts  and  Crafts  Board.  (1) 
The  Executive  Director. 

(d)  (Reserved). 

(e)  Office  of  the  Assistant  Secretary, 
Territorial  and  International  Affairs.  (1) 
(Reserved). 

(2)  Not  to  exceed  four  positions  of 
Territorial  Management  Interns,  grades 
GS-5,  GS-7,  or  GS-9,  when  filled  by 
territorial  residents  who  are  U.S. 
citizens  from  the  Virgin  Islands  or 
Guam;  U.S.  nationals  fix>m  American 
Samoa;  or  in  the  case  of  the  Northern 
Marianas,  will  become  U.S.  citizens 
upon  termination  of  the  U.S. 
trusteeship.  Employment  under  this 
authority  may  not  exceed  6  months. 

(3)  (Reserved). 

(4)  Special  Assistants  to  the  Governor 
of  American  Samoa  who  perform 
speciaUzed  administrative,  professional. 
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technical,  and  scientific  duties  as 
members  of  his  or  her  immediate  staff. 

(f)  National  Park  Service.  (1-2) 
(Reserved). 

(3)  Seven  full-time  permanent  and  31 
temporary,  part-time,  or  intermittent 
positions  in  the  Redwood  National  Park, 
CaUfomia,  which  are  needed  for 
rehabilitation  of  the  park,  as  provided 
by  PubUc  Law  95-250. 

(4)  One  Special  Representative  of  the 
Director. 

(5)  All  positions  in  the  Grand  Portage 
National  Monument,  Minnesota,  when 
filled  by  the  appointment  of  recognized 
members  of  the  Minnesota  Chippewa 
Tribe. 

(g)  Bureau  of  Reclamation.  (1) 
Appraisers  and  examiners  employed  on 
a  temporary,  intermittent,  or  part-time 
basis  on  special  valtiation  or 
prospective-entrymen-review  projects 
where  knowledge  of  local  values  on 
conditions  or  other  specialized 
qualifications  not  possessed  by  regular 
Bureau  employees  are  required  for 
successful  results.  Employment  imder 
this  provision  shall  not  exceed  130 
working  days  a  year  in  any  individual 
case:  Provided,  that  such  employment 
may,  with  prior  approval  of  OPM,  be 
extended  for  not  to  exceed  an  additional 
50  working  days  in  any  single  year. 

(h)  C^jce  of  the  Deputy  Assistant 
Secretary  for  Territorial  Affairs.  (1) 
Positions  of  Territorial  Management 
Interns,  GS-5,  when  filled  by  persons 
selected  by  the  Government  of  the  Trust 
Territory  of  the  Pacific  Islands.  No 
appointment  may  extend  beyond  1  year. 

Section  213.3113  Department  of 
Agriculture 

(a)  General.  (1)  Agents  employed  in 
field  positions  the  work  of  which  is 
financed  jointly  by  the  Department  and 
cooperating  persons,  organizations,  or 
governmental  agencies  outside  the 
Federal  service.  Except  for  positions  for 
which  selection  is  jointly  made  by  the 
Department  and  the  cooperating 
organization,  this  authority  is  not 
applicable  to  positions  in  the 
Agricultural  Research  Service  or  the 
National  Agricultural  Statistics  Service. 
This  authority  is  not  applicable  to  the 
following  positions  in  the  Agricultural 
Marketing  Service:  Agricultural 
commodity  grader  (grain)  and  (meat), 
(poultry],  and  (dairy),  agricultural 
comihodity  aid  (grain),  and  tobacco 
inspection  positions. 

(2)-K4)  (Reserved). 

(5)  Temporary,  intermittent,  or 
seasonal  employment  in  the  field 
service  of  the  Department  in  positions  at 
and  below  GS-7  and  WG-10  in  the 
following  types  of  positions:  Field 
assistants  for  subprofessional  services; 


agricultiu^l  helpers,  helper-leaders,  and 
workers  in  the  Agricultural  Research 
Service  and  the  Animal  and  Plant 
Health  Inspection  Service;  and  subject 
to  prior  OPM  approval  granted  in  the 
calendar  year  in  which  the  appointment 
is  to  be  made,  other  clerical,  trades, 
crafts,  and  manual  labor  positions.  Total 
employment  imder  this  subparagraph 
may  not  exceed  180  working  days  in  a 
service  year:  Provided,  that  an  employee 
may  work  as  many  as  220  working  days 
in  a  service  year  when  employment 
beyond  180  days  is  required  to  cope 
with  extended  fire  seasons  or  sudden 
emergencies  such  as  fire,  flood,  storm, 
or  other  unforeseen  situations  involving 
potential  loss  of  life  or  property.  This 
paragraph  does  not  cover  trades,  crafts, 
and  manual  labor  positions  covered  by 
paragraph  (i)  of  §  213.3102  or  positions 
within  the  Forest  Service. 

(6)  (Reserved). 

(7)  Not  to  exceed  34  Program 
Assistants,  whose  experience  acquired 
in  positions  excepted  from  the 
competitive  civil  service  in  the 
administration  of  agricultural  programs 
at  the  State  level  is  needed  by  the 
Department  for  the  more  efficient 
administration  of  its  programs.  No  new 
appointment  may  be  made  under  this 
authority  after  December  31, 1985. 

(b)-{c)  (Reserved). 

(d)  Farm  Service  Agency.  (1) 
(Reserved). 

(2)  Members  of  State  Committees: 
Provided,  that  employment  under  this 
authority  shall  be  limited  to  temporary 
intermittent  (WAE)  positions  whose 
principal  duties  involve  administering 
farm  programs  within  the  State 
consistent  with  legislative  and 
Departmental  requirements  and 
reviewing  national  procedures  and 
poUcies  for  adaptation  at  State  and  local 
levels  within  estabUshed  parameters. 
Individual  appointments  under  this 
authority  are  for  1  year  and  may  be 
extended  only  by  the  Secretary  of 
Agriculture  or  his  designee.  Members  of 
State  Committees  serve  at  the  pleasure 
of  the  Secretary. 

(e)  Rural  Development.  (1)  (Reserved). 

(2)  County  committeemen  to  consider, 
recommend,  and  advise  with  respect  to 
the  Rural  Development  program. 

(3)  Temporary  positions  whose 
principal  duties  involve  the  making  and 
servicing  of  natural  disaster  emergency 
loans  pursuant  to  current  statutes 
authorizing  natural  disaster  emergency 
loans.  Appointments  imder  this 
provision  shall  not  exceed  1  year  unless 
extended  for  one  additional  period  not 
to  exceed  1  year,  but  may,  with  prior 
approval  of  OPM  be  further  extended  for 
additional  periods  not  to  exceed  1  year 
each. 


(4)-{5)  (Reserved). 

(6)  Professional  and  clerical  positions 
in  the  Trust  Territory  of  the  Pacific 
Islands  when  occupied  by  indigenous 
residents  of  the  Territory  to  provide 
financial  assistance  pursuant  to  current 
authorizing  statutes. 

(f)  Agricultural  Marketing  Service.  (1) 
Positions  of  Agricultural  Commodity 
Graders,  Agricultural  Commodity 
Technicians,  and  Agricultural       ^ 
Conmiodity  Aids  at  grades  GS-9  and 
below  in  the  tobacco,  dairy,  and  poultry 
commodities;  Meat  Acceptance 
Specialists,  GS-11  and  below;  Clerks, 
Office  Automation  Clerks,  and 
Computer  Clerks  at  GS-5  and  below; 
Clerk-Typists  at  grades  GS-4  and  below; 
and  Laborers  under  the  Wage  System. 
Employment  under  this  authority  is 
limited  to  either  1,280  hours  or  180  days 
in  a  service  year. 

(2)  Positions  of  Agricultural 
Commodity  Graders,  Agricultural 
Commodity  Technicians,  and 
Agricultural  Commodity  Aids  at  grades 
GS-11  and  below  in  the  cotton,  raisin, 
and  processed  fruit  and  vegetable 
conunodities  and  the  following 
positions  in  support  of  these 
commodities:  Clerks,  Office  Automation 
Clerks,  and  Computer  Clerks  and 
Operators  at  GS-5  and  below;  Clerk- 
Typists  at  grades  GS-4  and  below;  and, 
imder  the  Federal  Wage  System,  High 
Volume  Instrumentation  (HVI) 
Operators  and  HVI  Operator  Leaders  at ' 
WG/WL-2  and  below,  respectively. 
Instrument  Mechanics/Workers/Helpers 
at  WG-10  and  below,  and  Laborers. 
Employment  under  this  authority  may 
not  exceed  180  days  in  a  service  year. 
In  unforeseen  situations  such  as  bad 
weather  or  crop  conditions, 
unanticipated  plant  demands,  or 
increased  imports,  employees  may  work 
up  to  240  days  in  a  service  year.  Cotton 
Agricultural  Commodity  Graders,  GS-5, 
may  be  employed  as  trainees  for  the  first 
appointment  for  an  initial  period  of  6 
months  for  training  without  regard  to 
the  service  year  limitation. 

(3)  Milk  Market  Administrators. 

(4)  AU  positions  on  the  siaBs  of  the 
Milk  Market  Administrators. 

;)-(k)  (Reserved). 
Food  Safety  and  Inspection 
Service.  (1H2)  (Reserved). 

(3)  Positions  of  meat  and  poultry 
inspectors  (veterinarians  at  GS-11  and 
below  and  nonveterinarians  at 
appropriate  grades  below  GS-11)  for 
employment  on  a  temporary, 
intermittent,  or  seasonal  basis,  not  to 
exceed  1,280  hours  a  year. 

(m)  Grain  Inspection,  Packers  and 
Stockyards  Administration.  (1)  One 
hundred  and  fifty  positions  of 
Agricultural  Commodity  Aid  (Grain). 
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GS-2/4;  100  positions  of  Agricultural 
Commodity  Technician  (Grain),  GS-4/7; 
and  60  positions  of  Agricultural 
Commodity  Grader  (Grain),  GS-5/9,  for 
temporary  employment  on  a  part-time, 
intermittent,  or  seasonal  basis  not  to 
exceed  1,280  hours  in  a  service  year. 

(n)  Alternative  Agricultural  Research 
and  Commercialization  Corporation.  (1) 
Executive  Director. 

Se/btion  213.3114    Department  of 
Commerce 

(a)  General.  (l)-{2)  (Reserved). 

(3)  Not  to  exceed  50  scientiHc  and 
technical  positions  whose  duties  are 
performed  primarily  in  the  Antarctic. 
Incumbents  of  these  positions  may  be 
stationed  in  the  continental  United 
States  for  periods  of  orientation, 
training,  analysis  of  data,  and  report 
writing. 

(b)  (Reserved). 

(c)  One  position  above  GS-15  in 
support  of  the  President's  Commission 
on  Critical  Infrastructure  Protection. 
This  authority  remains  in  effect  for  six 
months  after  termination  of  the 
Commission. 

(d)  Bureau  of  the  Census.  (1) 
Managers,  supervisors,  technicians, 
clerks,  interviewers,  and  enumerators  in 
the  field  service,  for  time-limited 
employment  to  conduct  a  census. 

(2)  Current  Program  Interviewers 
employed  in  the  field  service. 

(e)-(h)  (Reserved). 

(i)  Office  of  the  Under  Secretary  for 
International  Trade.  (1)  Fifteen 
positions  at  GS-12  and  above  in 
specialized  fields  relating  to 
international  trade^r  commerce  in  units 
under  the  jurisdiction  of  the  Under 
Secretary  for  International  Trade. 
Inciunbents  will  be  assigned  to  advisory 
rather  them  to  operating  duties,  except 
as  operating  and  administrative 
responsibility  may  be  required  for  the 
conduct  of  pilot  studies  or  special 
projects.  Employment  under  this 
authority  will  not  exceed  2  years  for  an 
individual  appointee. 

(2)  (Reserved). 

(3)  Not  to  exceed  15  positions  in 
grades  GS-12  through  GS-15,  to  be 
filled  by  persons  qualified  as  industrial 
or  marketing  specialists;  who  possess 
specialized  knowledge  and  experience 
in  industrial  production,  industrial 
operations  and  related  problems,  market 
structure  and  trends,  retail  and 
wholesale  trade  practices,  distribution 
channels  and  costs,  or  business 
financing  and  credit  procedures 
applicable  to  one  or  more  of  the  current 
segments  of  U.S.  industry  served  by  the 
Under  Secretary  for  International  Trade, 
and  the  subordinate  components  of  his 
organization  which  are  involved  in 


Domestic  Business  matters. 
Appointments  under  this  authority  may 
be  made  for  a  period  of  not  to  exceed 
2  years  and  may,  with  prior  approval  of 
0PM,  be  extended  for  an  additional 
period  of  2  years. 

(j)  National  Oceanic  and  Atmospheric 
Administration.  (l)-(2)  (Reserved). 

(3)  All  civilian  positions  on  vessels 
operated  by  the  National  Ocean  Service. 

(4)  Temporary  positions  required  in 
connection  with  the  surveying 
operations  of  the  field  service  of  the 
National  Ocean  Service.  Appointment  to 
such  positions  shall  not  exceed  8 
months  in  any  1  calendar  year. 

(k)  (Reserved). 

(1)  National  Telecommunication  and 
Information  Administration.  (1) 
Seventeen  professional  positions  in 
grades  GS-13  through  GS-15. 

Section  213.3115    Department  of  Labor 

(a)  Office  of  the  Secretary.  (1) 
Chairman  and  five  members. 
Employees'  Compensation  Appeals 
Board. 

(2)  Chairman  and  eight  members. 
Benefits  Review  Board. 

(b)-(c)  (Reserved). 

(d)  Employment  and  Training 
Administration.  (1)  Not  to  exceed  10 
positions  of  Supervisory  Manpower 
Development  Specialist  and  Manpower 
Development  Specialist,  GS-7/15,  in  the 
Division  of  Indian  and  Native  American 
Programs,  when  filled  by  the 
appointment  of  persons  of  one- fourth  or 
more  Indian  blood.  These  positions 
require  direct  contact  with  Indian  tribes 
and  communities  for  the  development 
and  administration  of  comprehensive 
employment  and  training  programs. 

Section  213.3116    Department  of 
Health  and  Human  Services 

(a)  (Reserved). 

(b)  Public  Health  Service.  (1) 
(Reserved). 

(2)  Positions  at  Government  sanatoria 
when  filled  by  patients  during  treatment 
or  convalescence. 

(3)  (Reserved). 

(4)  Positions  concerned  with 
problems  in  preventive  medicine 
financed  or  participated  in  by  the 
Department  of  Health  and  Human 
Services  and  a  cooperating  State, 
county,  municipality,  incorporated 
organization,  or  an  individual  in  which 
at  least  one-half  of  the  expense  is 
contributed  by  the  participating  agency 
either  in  salaries,  quarters,  materials, 
equipment,  or  other  necessary  elements 
in  the  carrying  on  of  the  work. 

(5)-(6)  (Reserved). 

(7)  Not  to  exceed  50  positions 
associated  with  health  screening 
programs  for  refugees. 


(8)  All  positions  in  the  Public  Health 
Service  and  other  positions  in  the 
Department  of  Health  and  Human 
Services  directly  and  primarily  related 
to  providing  services  to  Indians  when 
filled  by  the  appointment  of  Indians. 
The  Secretary  of  Health  and  Human 
Services  is  responsible  for  defining  the 
term  "Indian." 

(9)  (Reserved). 

(10)  Health  care  positions  of  the 
National  Health  Service  Corps  for 
employment  of  any  one  individual  not 
to  exceed  4  years  of  service  in  health 
manpower  shortage  areas. 

(11)-(14)  (Reserved). 

(15)  Not  to  exceed  200  staff  positions, 
GS-15  and  below,  in  the  Immigration 
Health  Service,  for  an  emergency  staff  to 
provide  health  related  services  to 
foreign  entrants. 

(c)-(e)  (Reserved). 

(f)  The  President's  Council  on 
Physical  Fitness.  (1)  Four  staff 
assistants. 

Section  213.31 1 7    Department  of 
Education 

(a)  Positions  concerned  with  problems 
in  education  financed  and  participated 
in  by  the  Department  of  Education  and 
a  cooperating  State  educational  agency, 
or  imiversity  or  college,  in  which  there 
is  joint  responsibility  for  selection  and 
supervision  of  employees,  and  at  least 
one-half  of  the  expense  is  contributed 
by  the  cooperating  agency  in  salaries, 
quarters,  materials,  equipment,  or  other 
necessary  elements  in  the  carrying  on  of 
the  work. 

Section  213.3121    Corporation  for 
National  and  Community  Service 

(a)  All  positions  on  the  staff  of  the 
Corporation  for  National  Conununity 
Service.  No  new  appointments  may  be 
made  under  this  authority  after 
September  30, 1995. 

Section  213.3124    Board  of  Governors, 
Federal  Reserve  System 

(a)  All  positions. 

Section  213.3127    Department  of 
Veterans  Affairs 

(a)  Construction  Division.  (1) 
Temporary  construction  workers  paid 
from  "purchase  and  hire"  funds  and 
appointed  for  not  to  exceed  the  diu-ation 
of  a  construction  project. 

(b)  Not  to  exceed  400  positions  of 
rehabihtation  coimselors,  GS-3  through 
GS-11,  in  Alcoholism  Treatment  Units 
and  Drug  Dependence  Treatment 
Centers,  when  filled  by  former  patients. 

(c)  Board  of  Veterans'  Appeals.  (1) 
Positions,  GS-15,  when  filled  by  a 
member  of  the  Board.  Except  as 
provided  by  section  201(d)  of  Public 


Federal  Register /Vol.  63,  No.  180 /Thursday,  September  17,  1998 /Notices 


49739 


Law  100-687,  appointments  under  this 
authority  shall  be  for  a  term  of  9  years, 
and  may  be  renewed. 

(2)  Positions,  GS-15,  when  filled  by  a 
non-member  of  the  Board  who  is 
awaiting  Presidential  approval  for 
appointment  as  a  Board  member. 

(d)  Not  to  exceed  600  positions  at 
grades  GS-3  through  GSr-11,  involved  in 
the  Department's  Vietnam  Era  Veterems 
Readjustment  Cotmseling  Service. 

Section  213.3128    U.S.  Information 
Agency 

(a)  Office  of  Congressional  and  Public 
Liaison.  (1)  IVo  positions  of  Liaison 
Officer  (Congressional),  GS-14. 

(b)  Five  positions  of  Supervisory 
International  Exchange  Officer 
(Reception  Center  Director),  GS-13  and 
GS-14,  located  in  USIA's  field  offices  of 
New  Orleans,  New  York,  Miami,  San 
Francisco,  and  Honolulu.  Initial 
appointments  will  not  exceed  December 
31  of  the  calendar  year  in  which 
appointment  is  made  v^rith  extensions 
permitted  up  to  a  maximiun  period  of  4 
years. 

Section  21 3.3129    Thrift  Depositor 
Protection  Oversight  Board 

(a)  All  positions.  No  new 
appointments  may  be  made  under  this 
authority  after  E)ecember  31, 1995. 

Section  213.3132    Small  Business 
Administration 

(a)  When  the  President  imder  42 
U.S.C.  1855-1855g,  the  Secretary  of 
Agricultiu«  under  7  U.S.C.  1961,  or  the 
Small  Business  Administration  under 
15  U.S.C.  636(b)(1)  declares  an  area  to 
be  a  disaster  area,  positions  filled  by 
time-limited  appointment  of  employees 
to  make  and  administer  disaster  loans  in 
the  area  under  the  Small  Business  Act, 
as  amended.  Service  under  this 
authority  may  not  exceed  4  years,  and 
no  more  than  2  years  may  be  spent  on 

a  single  disaster.  Exception  to  this  time 
limit  may  only  be  made  with  prior 
Office  approval.  Appointments  under 
this  authority  may  not  be  used  to  extend 
the  2-year  service  limit  contained  in 
paragraph  (b)  below.  No  one  may  be 
appointed  under  this  authority  to 
positions  engaged  in  long-term 
maintenance  of  loan  portfolios. 

(b)  When  the  President  imder  42 
U.S.C.  1855-1855g,  the  Secretary  of 
Agriculture  imder  7  U.S.C.  1961,  or  the 
Small  Business  Administration  imder 
15  U.S.C.  636(b)(1)  declares  an  area  to 
be  a  disaster  area,  positions  filled  by 
time-Umited  appointment  of  employees 
to  make  and  administer  disaster  loans  in 
that  area  under  the  Small  Business  Act, 
as  amended.  No  one  may  serve  imder 
this  authority  for  more  than  an  aggregate 


of  2  years  without  a  break  in  service  of 
at  least  6  months.  Persons  who  have  had 
more  than  2  years  of  service  under 
paragraph  (a)  of  this  section  must  have 
a  break  in  service  of  at  least  8  months 
foUovtring  such  service  before 
appointment  under  this  authority.  No 
one  may  be  appointed  under  this 
authority  to  positions  engaged  in  long- 
term  maintenance  of  loan  portfolios. 

Section  21 3.3133    Federal  Deposit 
Insurance  Corporation 

(a)-(b)  (Reserved). 

(c)  Temporary  positions  located  at 
closed  banks  or  savings  and  loan 
institutions  that  are  concerned  with 
liquidating  the  assets  of  the  institutions, 
liquidating  loans  to  the  institutions,  or 
paying  the  depositors  of  closed  insured 
institutions.  New  appointments  may  be 
made  under  this  authority  only  during 
the  60  days  immediately  following  the 
institution's  closing  date.  Such 
appointments  may  not  exceed  1  year, 
but  may  be  extended  for  not  to  exceed 
1  additional  year. 

Section  213.3136    U.S.  Soldiers'  and 
Airmen's  Home 

(a)  (Reserved). 

(b)  Positions  when  filled  by  member- 
residents  of  the  Home. 

Section  213.3138    Federal 
Communications  Commission 

(a)  Fifteen  positions  of 
Telecommunications  Policy  Analyst, 
GS-301-13/14/15.  Initial  appointment 
to  these  positions  will  be  for  a  period  of 
not  to  exceed  2  years  with  provision  for 
two  1-year  extensions.  No  new 
appointments  may  be  made  imder  this 
authority  after  May  31, 1998. 

Section  213.3142    Export-Import  Bank 
of  the  United  States 

(a)  One  Special  Assistant  to  the  Board 
of  Directors,  grade  GS-14  and  above. 

Section  213.31 46    Selective  Service 
System 

(a)  State  Directors. 

Section  213.3148    National 
Aeronautics  and  Space  Administration 

(a)  One  hundred  and  fifty  aUen 
scientists  having  special  qualifications 
in  the  fields  of  aeronautical  and  space 
research  where  such  employment  is 
deemed  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  to  be  necessary  in  the 
pubUc  interest. 

Section  213.3155    Social  Security 
Administration 

(a)  Six  positions  of  Social  Insurance 
Representative  in  the  district  offices  of 


the  Social  Security  Administration  in 
the  State  of  Arizona  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood. 

(b)  Seven  positions  of  Social 
Insurance  Representative  in  the  district 
offices  of  the  Social  Security 
Administration  in  the  State  of  New 
Mexico  when  filled  by  the  appointment 
of  persons  of  one-fourth  or  more  Indian 
blood. 

(c)  Two  positions  of  Social  Insurance 
Representative  in  the  district  offices  of 
the  Social  Security  Administration  in 
the  State  of  Alaska  when  filled  by  the 
appointments  of  persons  of  one-fourth 
or  more  Alaskan  Native  blood  (Eskimos, 
Indians,  or  Aleuts). 

Section  213.3162    The  President's 
Crime  Prevention  Council 

(a)  Up  to  7  positions  established  in 
the  President's  Crime  Prevention 
Council  office  created  by  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994.  No  new  appointments  may 
be  made  under  this  authority  after 
March  31, 1998. 

Section  213.3165    Chemical  Safety  and 
Hazard  Investigation  Board 

(a)  Up  to  30  positions  established  to 
create  the  Chemical  Safety  and  Hazard 
Investigation  Board.  No  new 
appointments  may  be  made  under  this 
authority  after  December  31, 1998. 


Section  213.3174 
Institution 


Smithsonian 


(a)  (Reserved). 

(b)  All  positions  located  in  Panama 
which  are  part  of  or  which  support  the 
Smithsonian  Tropical  Research 
Institute. 

(c)  Positions  at  GS-15  and  below  in 
the  National  Museum  of  the  American 
Indian  requiring  knowledge  of,  and 
experience  in,  tribal  customs  and 
culture.  Such  positions  comprise 
approximately  10  percent  of  the 
Museum's  positions  and,  generally,  do 
not  include  secretarial,  clerical, 
administrative,  or  program  support 
positions. 

Section  213.3175    Woodrow  Wilson 
International  Center  for  Scholars 

(a)  One  East  Asian  Studies  Program 
Administrator,  one  International 
Security  Studies  Program 
Administrator,  one  Latin  American 
Program  Administrator,  one  Rusisian 
Studies  Program  Administrator,  one 
West  European  Program  Administrator, 
and  one  Social  Science  Program 
Administrator. 
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Section  213.3178    Community 
Development  Financial  Institutions 
Fund 

(a]  All  positions  in  the  Fund  and 
positions  created  for  the  purpose  of 
establishing  the  Fund's  operations  in 
accordance  with  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994,  except  for  any 
positions  required  by  the  Act  to  be  filled 
by  competitive  appointment.  No  new 
appointments  may  be  made  under  this 
authority  after  September  23. 1998. 

Section  213.3180    Utah  Reclamation 
and  Conservation  Commission 

(a)  Executive  EKrector. 

Section  213.3182    National  Foundation 
on  the  Arts  and  the  Humanities 

(a)  National  Endowment  for  the  Arts. 
(1)  One  position  of  Assistant  Director, 
Artists-in-Education  Programs,  Office  of 
Partnerships. 

(2)  One  position  of  Assistant  Director 
for  State  Programs. 

(3)  One  position  of  Director  of 
Literature  Programs. 

(4)  One  position  of  Assistant  Director 
of  Theater  Programs. 

(5)  One  position  of  Director  of  Folk 
Arts  Programs. 

(6)  One  position  of  Director,  Opera/ 
Musical  Theater  Programs. 

(7)  One  position  of  Assistant  Director 
of  Opera/Musical  Theater  Programs. 

(8)  One  position  of  Assistant  Director 
of  Literature  Programs. 

(9)  One  position  of  Director  of  Locals 
Test  Programs,  Office  of  the  Deputy  to 
the  Chairman  for  Public  Partnership. 

(10)  One  position  of  Deputy  Chairman 
for  Public  Partnership. 

(11)  Four  Project  Evaluators. 

(12)  One  position  of  Director  of 
Museum  Programs. 

(13)  One  position  of  Assistant  Director 
of  Folk  Arts,  Office  of  the  Deputy 
Chairman  for  Programs. 

(14)  One  position  of  Assistant  Director 
of  Music  Programs. 

(15)  One  position  of  Director  of 
Expansion  Arts  Programs. 

(16)  One  position  of  Director  of  Media 
Arts  Programs. 

(17)  One  position  of  Director, 
Challenge  and  Advancement  Grant 
Program. 

(18)  One  position  of  Assistant 
Director,  Challenge  and  Advancement 
Grant  Program. 

(19)  One  position  of  Art  Specialist, 
International  Programs. 

(20)  One  position  of  Director  of  Inter 
Arts  Program. 

(21)  One  position  of  Assistant  Director 
of  Expansion  of  Arts  Programs. 

(22)  One  position  of  Assistant  Director 
of  Media  Arts  Programs. 


(23)  One  position  of  Assistant  Director 
of  Design  Arts  Program. 

(24)  One  position  of  Assistant  Director 
of  Dance  Programs. 

(25)  One  position  of  Assistant  Director 
of  Visual  Arts  Programs. 

(26)  One  position  of  Assistant  Director 
of  Museum  Programs. 

(27)-(29)  (Reserved). 

(30)  One  position  of  Director  of 
Education  Programs. 

(31)  One  position  of  Director  of  Music 
Programs. 

(32)  One  position  of  Director  of 
Theater  Programs. 

(33)  One  position  of  Director  of  Dance 
Programs. 

(34)  One  position  of  Director  of  Visual 
Arts  Programs. 

(35)  One  position  of  Director  of 
Design  Arts  Program. 

(36)  (Reserved). 

(37)  One  Director  for  State  Programs. 

(38)  One  Director  for  Artists-in- 
Education  Programs. 

(39)  One  position  of  Assistant  Director 
of  Inter-Arts  Program. 

(40)  One  position  of  Assistant  Director 
of  the  International  Program. 

Section  21 3.3191     Office  of  Personnel 
Management 

(a)-(c)  (Reserved). 

(d)  Part-time  and  intermittent 
positions  of  test  examiners  at  grades 
GS-8  and  below. 

Section  21 3.3194    Department  of 
Transportation 

(a)  U.S.  Coast  Guard.  (1)  (Reserved). 

(2)  Lamplighters. 

(3)  Professors,  Associate  Professors, 
Assistant  Professors,  Instructors,  one 
Principal  Librarian,  one  Cadet  Hostess, 
and  one  Psychologist  (Counseling)  at  the 
Coast  Guard  Academy,  New  London, 
Connecticut. 

(b)-(d)  (Reserved). 

(e)  Maritime  Administration.  {l)-(2) 
(Reserved). 

(3)  All  positions  on  Government- 
owned  vessels  or  those  bareboats 
chartered  to  the  Government  and 
operated  by  or  for  the  Maritime 
Administration. 

(4)-(5)  (Reserved). 

(6)  U.S.  Merchant  Marine  Academy, 
positions  of:  Professors,  Instructors,  and 
Teachers,  including  heads  of 
Departments  Of  Physical  Education  and 
Athletics,  Humanities,  Mathematics  and 
Science,  Maritime  Law  and  Economics, 
Nautical  Science,  and  Engineering; 
Coordinator  of  Shipboard  Training;  the 
Commandant  of  Midshipmen,  the 
Assistant  Commandant  of  Midshipmen; 
Director  of  Music;  three  Battalion 
Officers;  three  Regimental  Affairs 
Officers;  and  one  Training 
Administrator. 


(7)  U.S.  Merchant  Marine  Academy 
positions  of:  Associate  Dean;  Registrar, 
Director  of  Admissions;  Assistant 
Director  of  Admissions;  Director,  Office 
of  External  Affairs;  Placement  Officer; 
Administrative  Librarian;  Shipboard 
Training  Assistant;  three  Academy 
Training  Representatives;  and  one 
Education  Program  Assistant. 

(f)  Two  positions  above  GS-15  in 
support  of  the  President's  Commission 
on  Critical  Infrastructure  Protection. 
This  authority  remains  in  efiiect  until 
April  15, 1998. 

Section  213.3195  Federal  Emergency 
Management  Agency 

(a)  Field  positions  at  grades  GS-15 
and  below,  or  equivalent,  which  are 
engaged  in  work  directly  related  to 
unique  response  efforts  to 
environmental  emergencies  not  covered 
by  the  Disaster  Relief  Act  of  1974, 
Public  Law  93-288,  as  amended. 
Employment  imder  this  authority'may 
not  exceed  36  months  on  any  single 
emergency.  Persons  may  not  be 
employed  under  this  authority  for  long- 
term  duties  or  for  work  not  directly 
necessitated  by  the  emergency  response 
effort. 

(b)  Not  to  exceed  30  positions  at 
grades  GS-15  and  below  in  the  Offices 
of  Executive  Administration,  General 
Counsel,  Inspector  General, 
Comptroller,  Public  Affairs,  Personnel, 
Acquisition  Management,  and  the  State 
and  Local  Program  and  Support 
Directorate  which  are  engaged  in  work 
directly  related  to  unique  response 
efforts  to  enviroimiental  emergencies 
not  covered  by  the  Disaster  Relief  Act  of 
1974,  Pubhc  Law  93-288,  as  amended. 
Employment  under  this  authority  may 
not  exceed  36  months  on  any  single 
emergency,  or  for  long-term  duties  or 
work  not  directly  necessitated  by  the 
emergency  response  effort.  No  one  may 
be  reappointed  under  this  authority  for 
service  in  connection  with  a  different 
emergency  unless  at  least  6  months  have 
elapsed  since  the  individual's  latest 
appointment  under  this  authority. 

(c)  Not  to  exceed  350  professional  and 
technical  positions  at  grades  GS-5 
through  GS-15,  or  equivalent,  in  Mobile 
Emergency  Response  Support 
Detachments  (MERS). 

(d)  One  position  above  GS-15  in 
support  of  the  President's  Commission 
on  Critical  Infrastructure  Protection. 
This  authority  remains  in  effect  for  six 
months  after  termination  of  the 
Conunission. 

Section  213.3199    Temporary 
Organizations 

(a)  Positions  on  the  staffs  of  temporary 
boards  and  commissions  which  are 
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established  by  law  or  Executive  order 
for  specified  periods  not  to  exceed  4 
years  to  perform  specific  projects.  A 
temporary  board  or  commission 
originally  established  for  less  than  4 
years  and  subsequently  extended  may 
continue  to  fill  its  staff  positions  imder 
this  authority  as  long  as  its  total  life, 
including  extension(s),  does  not  exceed 
4  years.  No  board  or  commission  may 
use  this  authority  for  more  than  4  years 
to  make  appointments  and  position 
changes  unless  prior  approval  of  the 
Office  is  obtained. 

(b)  Positions  on  the  staffs  of 
temporary  organizations  established 
within  continuing  agencies  when  all  of 
the  following  conditions  are  met:  (1) 
The  temporary  organization  is 
established  by  an  authority  outside  the 
agency,  usually  by  law  or  Executive 
order;  (2)  the  temporary  organization  is 
established  for  an  initial  period  of  4 
years  or  less  and,  if  subsequently 
extended,  its  total  life  including 
extension(s)  will  not  exceed  4  years;  (3) 
the  work  to  be  performed  by  the 
temporary  organization  is  outside  the 
agency's  continuing  responsibilities; 
and  (4)  the  positions  filled  under  this 
authority  are  those  for  which  other 
staffing  resources  or  authorities  are  not 
available  within  the  agency.  An  agency 
may  use  this  authority  to  fill  positions 
in  organizations  which  do  not  meet  all 
of  the  above  conditions  or  to  make 
appointments  and  position  changes  in  a 
single  organization  during  a  period 
longer  than  4  years  only  with  prior 
approval  of  the  Office. 

Schedule  B 

Section  213.3202    Entire  Executive 
Civil  Service 

(a)  Student  Educational  Employment 
Program — Student  Temporary 
Employment  Program.  (1)  Students  may 
be  appointed  to  the  Student  Temporary 
Employment  Program  if  they  are 
pursuing  any  of  the  following 
educational  programs: 

(i)  High  School  Diploma  or  General 
Equivalency  Diploma  (GED); 

(ii)  Vocational/Technical  certificate; 

(iii)  Associate  degree; 

(iv)  Baccalaureate  degree; - 

(v)  Graduate  degree;  or 

(vi)  Professional  degree 
***** 

(The  remaining  text  of  provisions 
pertaining  to  the  Student  Temporary 
Employment  Program  can  be  found  in  5 
CFR  213.3202(a).] 

(b)  Student  Educational  Employment 
Program — Student  Career  Experience 
Program.  (l){i)  Students  may  be 
appointed  to  the  Student  Career 
Experience  Program  if  they  are  piu^uing 


any  of  the  following  educational 
programs: 

(A)  High  school  diploma  or  General 
Equivalency  Diploma  (GED); 

(B)  Vocational/Technical  certificate; 

(C)  Associate  degree; 

(D)  Baccalaureate  degree; 

(E)  Graduate  degree;  or 

(F)  Professional  degree. 

(ii)  Student  participants  in  the  Harry 
S.  Truman  Foundation  Scholarship 
Program  imder  the  provision  of  PubUc 
Law  93-842  are  eligible  for 
appointments  under  the  Student  Career 
Experience  Program. 

[The  remaining  text  of  provisions 
pertaining  to  the  Student  Career 
Experience  Program  can  be  found  in  5 
CFR  213.3202(b).I 

***** 

(c)-(i)  (Reserved). 

(j)  Special  executive  development 
positions  established  in  connection  with 
Senior  Executive  Service  candidate 
development  programs  which  have  been 
approved  by  OPM.  A  Federal  agency 
may  make  new  appointments  under  this 
authority  for  any  period  of  employment 
not  exceeding  3  years  for  one 
individual. 

(k)  Positions  at  grades  GS-15  and 
below  when  filled  by  individuals  who: 
(1)  are  placed  at  a  severe  disadvantage 
in  obtaining  employment  because  of  a 
psychiatric  disability  evidenced  by 
hospitalization  or  outpatient  treatment 
and  have  had  a  significant  period  of 
substantially  disrupted  employment 
because  of  the  disability;  and  (2)  are 
certified  to  a  specific  position  by  a  State 
vocational  rehabilitation  counselor  or  a 
Veterans  Administration  counseling 
psychologist  (or  psychiatrist)  who 
indicates  that  they  meet  the  severe 
disadvantage  criteria  stated  above,  that 
they  are  capable  of  functioning  in  the 
positions  to  which  they  will  be 
appointed,  and  that  any  residual 
disability  is  not  job  related. 
Employment  of  any  individual  tmder 
this  authority  may  not  exceed  2  years 
following  each  significant  period  of 
mental  illness. 

(1)  (Reserved). 

(m)  Positions  when  filled  under  any 
of  the  following  conditions:  (1) 
Appointment  at  grades  GS-15  and 
above,  or  equivalent,  in  the  same  or  a 
different  agency  without  a  break  in 
service  fi"om  a  career  appointment  in  the 
Senior  Executive  Service  (SES)  of  an 
individual  who: 

{i)  Has  completed  the  SES 
probationary  period; 

(ii)  Has  been  removed  from  the  SES 
because  of  less  than  fully  successful 
executive  performance  or  a  reduction  in 
force;  and 


(iii)  Is  entitled  to  be  placed  in  another 
dvil  service  position  imder  5  U.S.C. 
3594(b). 

(2)  Appointment  in  a  different  agency 
without  a  break  in  service  of  an 
individual  originally  appointed  under 
paragraph  (m)(l). 

(3)  Reassignment,  promotion,  or 
demotion  within  the  same  agency  of  an 
individual  appointed  under  this 
authority. 

Section  213.3203    Executive  Office  of 
the  President 

(a)  (Reserved). 

(b)  Office  of  the  Special 
Representative  for  Trade  Negotiations. 
(1)  Seventeen  positions  of  economist  at 
grades  GS-12  through  GS-15. 

Section  213.3204    Department  of  State 

(a)-(c)  (Reserved). 

(d)  Fourteen  positions  on  the 
household  staff  of  the  President's  Guest 
House  (Blair  and  Blair-Lee  Houses). 

(e)  (Reserved).  — 

(f)  Scientific,  professional,  and 
technical  positions  at  grades  GS-12  to  ' 
GS-15  when  filled  by  persons  having 
special  qualifications  in  foreign  policy 
matters.  Total  employment  under  this 
authority  may  not  exceed  4  years. 

Section  21 3.3205    Department  of  the 
Treasury 

(a)  Positions  of  Deputy  Comptroller  of 
the  Currency,  Chief  National  Bank 
Examiner,  Assistant  Chief  National 
Bank  Examiner,  Regioned  Administrator 
of  National  Banks,  Deputy  Regional 
Administrator  of  National  Banks, 
Assistant  to  the  Comptroller  of  the 
Currency,  National  Bank  Examiner, 
Associate  National  Bank  Examiner,  and 
Assistant  National  Bank  Examiner, 
whose  salaries  are  paid  from 
assessments  against  national  banks  and 
other  financial  institutions. 

(b)  Not  to  exceed  10  positions  engaged 
in  functions  mandated  by  Public  Law 
99-190,  the  duties  of  which  require 
expertise  and  knowledge  gained  as  a 
present  or  former  employee  of  the 
Synthetic  Fuels  Corporation,  as  an 
employee  of  an  organization  carrying 
out  projects  or  contacts  for  the 
Corporation,  or  as  an  employee  of  a 
Government  agency  involved  in  the 
Synthetic  Fuels  Program.  Appointments 
under  this  authority  may  not  exceed  4 
years. 

(c)  Not  to  exceed  two  positions  of 
Accoimtant  (Teix  Specialist)  at  grades 
GS-13  and  above  to  serve  as  speciaUsts 
on  the  accounting  analysis  and 
treatment  of  corporation  taxes. 
Employment  under  this  paragraph  shall 
not  exceed  a  period  of  18  months  in  any 
individual  case. 
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(d)  Positions  concerned  with  the 
protection  of  the  life  and  safety  of  the 
President  and  members  of  his 
immediate  family,  or  other  persons  for 
whom  similar  protective  services  are 
prescribed  by  law,  when  filled  in 
accordance  with  special  appointment 
procedures  approved  by  OPM.  Service 
under  this  authority  may  not  exceed  (1) 
a  total  of  4  years;  or  (2)  120  days 
following  completion  of  the  service 
required  for  conversion  under  Executive 
Order  11203,  whichever  comes  first. 

Section  213.3206    Department  of 
Defense 

(a)  Office  of  the  Secretary.  (1) 
(Reserved). 

(2)  Professional  positions  at  GS-11 
through  GS-IS  involving  systems,  costs, 
and  economic  analysis  functions  in  the 
Office  of  the  Assistant  Secretary 
(Program  Analysis  and  Evaluation);  and 
in  the  Office  of  the  Deputy  Assistant 
Secretary  (Systems  Policy  and 
Information)  in  the  Office  of  the 
Assistant  Secretary  (Comptroller). 

(3)-{4)  (Reserved). 

(5)  Four  Net  Assessment  Analysts. 

(b)  Interdepartmental  activities.  (1) 
Five  positions  to  provide  general 
administration,  general  art  and 
information,  photography,  and/or  visual 
information  support  to  the  White  House 
Photographic  Service. 

(2)  Eight  positions,  GS-15  or  below, 
in  the  White  House  Military  Office, 
providing  support  for  airlift  operations, 
special  events,  security,  and/or 
administrative  services  to  the  Office  of 
the  President. 

(c)  National  Defense  University.  (1) 
Sixty-one  positions  of  Professor,  GS-13/ 
15,  for  employment  of  any  one 
individual  on  an  initial  appointment  not 
to  exceed  3  years,  which  may  be 
renewed  in  any  increment  from  1  to  6 
years  indefinitely  thereafter. 

(d)  General.  (1)  One  position  of  Law 
Enforcement  Liaison  Officer  (Drugs), 
GS-301-15,  U.S.  Eiut)pean  Command. 

(2)  Acquisition  positions  at  grades 
GS-5  through  GS-11,  whose 
inciunbents  have  successfully 
completed  the  required  course  of 
education  as  participants  in  the 
Department  of  Defense  scholarship 
program  authorized  under  10  U.S.C. 
1744. 

(e)  Office  of  the  Inspector  General.  (1) 
Positions  of  Criminal  Investigator,  GS- 
1811-5/15. 

(f)  Department  of  Defense  Polygraph 
Institute,  Fort  McClellan,  Alabama.  (1) 
One  Director,  GM-15. 


Section  213.3207    Department  of  the 
Army 

(a)  U.S.  Army  Command  and  General 
Staff  College.  (1)  Seven  positions  of 
professors,  instructors,  and -education 
specialists.  Total  employment  of  any 
individual  under  this  authority  may  not 
exceed  4  years. 

Section  213.3208    Department  of  the 
Navy 

(a)  Naval  Underwater  Systems  Center, 
New  London,  Connecticut.  (1)  One 
position  of  Oceanographer,  grade  GS- 
14,  to  function  as  project  director  and 
manager  for  research  in  the  weapons 
systems  applications  of  ocean  eddies. 

(b)  All  civilian  faculty  positions  of 
professors,  instructors,  and  teachers  on 
the  staff  of  the  Armed  Forces  Staff 
College,  Norfolk,  Virginia. 

(c)  One  Director  and  four  Research 
Psychologists  at  the  professor  or  GS-15 
level  in  the  Defense  Personnel  Security 
Research  and  Education  Center. 

(d)  All  civilian  professor  positions  at 
the  Marine  Corps  Command  and  Staff 
College. 

(e)  One  position  of  Staff  Assistant, 
GS-301-14,  whose  incvunbent  will 
manage  the  Navy's  Executive  Dining 
facilities  at  the  Pentagon. 

(f)  One  position  of  Housing 
Management  Specialist,  GM-1173-14, 
involved  with  the  Bachelor  Quarters 
Management  Study.  No  new 
appointments  may  be  made  imder  this 
authority  after  February  29, 1992. 

Section  21 3.3209    Department  of  the 
Air  Force 

(a)  Not  to  exceed  four 
interdisciplinary  positions  for  the  Air 
Research  Institute  at  the  Air  University, 
Maxwell  Air  Force  Base,  Alabama,  for 
employment  to  complete  studies 
proposed  by  candidates  and  acceptable 
to  the  Air  Force.  Initial  appointments 
are  made  not  to  exceed  3  years,  with  an 
option  to  renew  or  extend  the 
appointments  in  increments  of  1,  2,  or 
3  years  indefinitely  thereafter. 

(b)  (Reserved). 

(c)  One  Director  of  Instruction  and  14 
civilian  instructors  at  the  Defense 
Institute  of  Security  Assistance 
Management,  Wright-Patterson  Air 
Force  Base,  Dayton,  Ohio.  Individual 
appointments  under  this  authority  will 
be  for  an  initial  3-year  period,  which 
may  be  followed  by  an  appointment  of 
indefinite  diuation. 

(d)  Positions  of  Instructor  or 
professional  academic  staff  at  the  Air 
University,  associated  with  courses  of 
instruction  of  varying  durations,  for 
employment  not  to  exceed  3  years, 
which  may  be  renewed  for  an  indefinite 
period  thereafter. 


(e)  One  position  of  Director  of 
Development  and  Aliunni  Programs. 
GS-301-13,  with  the  U.S.  Air  Force 
Academy,  Colorado. 

Section  213.3210    Department  of 
Justice 

(a)  Criminal  Investigator  (Special 
Agent)  positions  in  the  Drug 
Enforcement  Administration.  New 
appointments  may  be  made  under  this 
authority  only  at  grades  GS-5  through 
11.  Service  under  the  authority  may  not 
exceed  4  years.  Appointments  made 
imder  this  authority  may  be  converted 
to  career  or  career-conditional 
appointments  imder  the  provisions  of 
Executive  Order  12230,  subject  to 
conditions  agreed  upon  between  the 
Department  and  OPM. 

(b)  (Reserved). 

(c)  Not  to  exceed  400  positions  at 
grades  GS-5  through  15  assigned  to 
regional  task  forces  established  to 
conduct  special  investigations  to  combat 
drug  trafficking  and  organized  crime. 

(d)  (Reserved). 

(e)  Positions,  other  than  secretarial, 
GS-6  through  GS-15,  requiring 
knowledge  of  the  bankruptcy  process, 
on  the  staff  of  the  offices  of  United 
States  Trustees  or  the  Executive  Office 
for  U.S.  Trustees. 

Section  213.3213    Department  of 
Agriculture 

(a)  Foreign  Agricultural  Service.  (1) 
Positions  of  a  project  nature  involved  in 
international  technical  assistance 
activities.  Service  tmder  this  authority 
may  not  exceed  5  years  on  a  single 
project  for  any  individual  unless 
delayed  completion  of  a  project  justifies 
an  extension  up  to  but  not  exceeding  2 
years. 

(b)  General.  (1)  Temporary  positions 
of  professional  Research  Scientists,  GS- 
15  or  below,  in  the  Agricultural 
Research  Service  and  the  Forest  Service, 
when  such  positions  are  established  to 
support  the  Research  Associateship 
Program  and  are  filled  by  persons 
having  a  doctoral  degree  in  an 
appropriate  field  of  study  for  research 
activities  of  mutual  interest  to 
appointees  and  the  agency. 
Appointments  are  limited  to  proposals 
approved  by  the  appropriate 
Administrator.  Appointments  may  be 
made  for  initial  periods  not  to  exceed  2 
years  and  may  be  extended  for  up  to  2 
additional  years.  Extensions  beyond  4 
years,  up  to  a  maximum  of  2  additional 
years,  may  be  granted,  but  only  in  very 
rare  and  unusual  circiunstances,  as 
determined  by  the  Personnel  Officer, 
Agricultural  Research  Service,  or  the 
Personnel  Officer,  Forest  Service. 
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(2)  Not  to  exceed  55  Executive 
Director  positions,  GM-301-14/15,  with 
the  State  Rural  Development  Councils 
in  support  of  the  Presidential  Rural 
Development  Initiative. 

Section  21 3.321 4    Department  of 
Commerce 

(a)  Bureau  of  the  Census.  (1) 
(Reserved). 

(2)  Not  to  exceed  50  Community 
Services  Specialist  positions  at  the 
equivalent  of  GS-5  through  GS-12. 

(3)  Not  to  exceed  300  Community 
Awareness  Specialist  positions  at  the 
equivalent  of  GS-7  through  GS-12. 
Employment  imder  this  authority  may 
not  exceed  December  31, 1992.  (b)-{c) 
(Reserved). 

(d)  National  Telecommunications  and 
Information  Administration.  (1)  Not  to 
exceed  10  positions  of 
Telecommunications  Policy  Analysts, 
grades  GS-11  through  15.  Employment 
under  this  authority  may  not  exceed  2 
years. 

Section  213.3215    Department  of  Labor 

(a)  Chairman,  two  Members,  and  one 
Alternate  Member,  Administrative 
Review  Board. 

(b)  (Reserved). 

(c)  Bureau  of  International  Labor 
Affairs.  (1)  Positions  in  the  Office  of 
Foreign  Relations,  which  are  paid  by 
outside  funding  sources  under  contracts 
for  specific  international  labor  market 
technical  assistance  projects. 
Appointments  under  this  authority  may 
not  be  extended  beyond  the  expiration 
date  of  the  project. 

Section  21 3.321 7    Department  of 
Education 

(a)  Seventy-five  positions,  not  in 
excess  of  GS-13,  of  a  professional  or 
analytical  nature  when  filled  by 
pei-sons,  other  than  college  faculty 
members  or  candidates  working  toward 
college  degrees,  who  are  participating  in 
midcareer  development  programs 
authorized  by  Federal  statute  or 
regulation,  or  sponsored  by  private 
nonprofit  organizations,  when  a  period 
of  work  experience  is  a  requirement  for 
completion  of  an  organized  study 
program.  Employment  under  this 
authority  shall  not  exceed  1  year. 

(b)  Fifty  positions,  GS-7  through  GS- 
11,  concerned  with  advising  on 
education  policies,  practices,  and 
procedures  under  unusual  and 
abnormal  conditions.  Persons  employed 
under  this  provision  must  be  bona  fide 
elementary  school  and  high  school 
teachers.  Appointments  under  this 
authority  may  be  made  for  a  period  of 
not  to  exceed  1  year,  and  may,  with  the 
prior  approval  of  the  Office  of  Personnel 


Management,  be  extended  for  an 
additional  period  of  1  year. 

Section  213.3221    Corporation  for 
National  and  Community  Service 

(a)  Not  to  exceed  25  positions  of 
Program  Specialist  at  grades  GS-9 
through  GS-15  in  the  Department  of  the 
Executive  Director. 

(b)  Three  positions  of  Program 
Specialist  at  grades  GS-7  through  GS- 
15  in  the  Department  of  the  Executive 
Director. 

Section  213.3227    Department  of 
Veterans  Affairs 

(a)  Not  to  exceed  800  principal 
investigatory,  scientific,  professional, 
and  technical  positions  at  grades  GS-11 
and  above  in  the  medical  research 
program. 

(b)  Not  to  exceed  25  Criminal 
Investigator  (Undercover)  positions,  GS- 
1811,  in  grades  5  through  12, 
conducting  undercover  investigations  in 
the  Veterans  Health  Administration 
supervised  by  the  VA,  Office  of 
Inspector  General.  Initial  appointments 
shall  be  greater  than  1  year,  but  not  to 
exceed  4  years  and  may  be  extended 
indefinitely  in  1-year  increments. 

Section  213.3228    U.S.  Information 
Agency 

(a)  Voice  of  America.  (1)  Not  to 
exceed  200  positions  at  grades  GS-15 
and  below  in  the  Cuba  Service. 
Appointments  may  not  be  made  under 
this  authority  to  administrative,  clerical, 
and  technical  support  positions. 

Section  213.3236    U.S.  Soldiers'  and 
Airmen's  Home 

(a)  (Reserved). 

(b)  Director,  Health  Care  Services: 
Director,  Member  Services;  Director, 
Logistics:  and  Director,  Plans  and 
Programs. 

Section  213.3240    National  Archives 
and  Records  Administration 

(a)  Executive  Director,  National 
Historical  Publications  and  Records 
Commission. 

Section  213.3248    National 
Aeronautics  and  Space  Administration 

(a)  Not  to  exceed  40  positions  of 
Command  Pilot,  Pilot,  and  Mission 
Specialist  candidates  at  grades  GS-7 
through  15  in  the  Space  Shuttle 
Astronaut  program.  Employment  under 
this  authority  may  not  exceed  3  years. 

Section  213.3264    U.S.  Arms  Control 
and  Disarmament  Agency 

(a)  Twenty-five  scientific, 
professional,  and  technical  positions  at 
grades  GS-12  through  GS-15  when 


filled  by  persons  having  special 
qualifications  in  the  fields  of  foreign 
poDcy,  foreign  affairs,  arms  control,  and 
related  fields.  Total  employment  under 
this  authority  may  not  exceed  4  years. 

Section  213.3274    Smithsonian 
Institution 

(a)  (Reserved). 

(b)  Freer  Gallery  of  Art.  (1)  Not  to 
exceed  four  positions  of  Oriental  Art 
Restoration  Specialist  at  grades  GS-9 
through  GS-15. 

Section  213.3276    Appalachian 
Regional  Commission 

(a)  Two  Program  Coordinators. 

Section  21 3.3278    Armed  Forces 
Retirement  Home 

(a)  Naval  Home,  Gulfport,  Mississippi. 
(1)  One  Resource  Management  Officer 
position  and  one  Public  Works  Officer 
position,  GS/GM-15  and  below. 

Section  213.3282    National  Foundation 
on  the  Arts  and  the  Humanities 

(a)  (Reserved). 

(b)  National  Endowment  for  the 
Humanities.  (1)  Professional  positions  at 
grades  GS-11  through  GS-15  engaged  in 
the  review,  evaluation,  and 
administration  of  grants  supporting 
scholarship,  education,  and  public 
programs  in  the  humanities,  the  duties 
of  which  require  indepth  knowledge  of 
a  discipline  of  the  humanities. 

Section  213.3285    Pennsylvania 
Avenue  Development  Corporation 

(a)  One  position  of  Qvil  Engineer 
(Construction  Manager). 

Section  21 3.3291    Office  of  Personnel 
Management 

(a)  Not  to  exceed  eight  positions  of 
Associate  Director  at  the  Executive 
Seminar  Centers  at  grades  GS-13  and 
GS-14.  Appointments  may  be  made  for 
any  period  up  to  3  years  and  may  be 
extended  without  prior  approval  for  any 
individual.  Not  more  than  half  of  the 
authorized  faculty  positions  at  any  one 
Executive  Seminar  Center  may  be  filled 
imder  this  authority. 

(b)  Twelve  positions  of  faculty 
members  at  grades  GS-13  through  15,  at 
the  Federal  Executive  Institute.  Initial 
appointments  under  this  authority  may 
be  made  for  any  period  up  to  3  years 
and  may  be  extended  in  1-.  2-.  or  3-year 
increments  indefinitely  thereafter. 
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Schedule  C 

(Grades  5  Through  15) 

Section  213.3303    Executive  Office  of 
the  President 

Council  of  Economic  Advisers 

CEA  1  Secretary  to  the  Chairman 

CEA  4  Secretary  to  the  Chairman 

CEA  5  Secretary  to  a  Coimcil  Member 

CEA  6  Secretary  to  a  Council  Member 

Coimcil  on  Environmental  Quality 

CEQ  8    Special  Assistant  to  the  Chair 
CEQ  9    Special  Assistant  to  the  Chair 

for  Outreach  and  Strategic  Planning 
CEQ  10    Special  Assistant  to  the  Chair, 

Coimcil  on  Environmental  Quality 
CEQ  11    Associate  Director  for 

Communications  to  the  Chair,  Council 

on  Environmental  Quality 

Office  of  Management  and  Budget 

0MB  80    Executive  Assistant  to  the 

Deputy  Director 
0MB  92    Confidential  Assistant  to  the 

Associate  Director  for  Legislative 

Reference  and  Administration 
0MB  97    Confidential  Assistant  to  the 

Administrator,  Office  of  Information 

and  Regulatory  Affairs 
OMB  102    Special  Assistant  to  the 

Director 
OMB  107    Writer-Editor  to  the 

Associate  Director  for 

Communications 
OMB  108    Staff  Assistant  to  the 

Executive  Associate  Director 
OMB  110    Confidential  Assistant  to  the 

Executive  Associate  Director 
OMB  115    Confidential  Assistant  to  the 

Associate  Director  for  General 

Government  and  Finance 
OMB  117    Confidential  Assistant  to  the 

Associate  Director,  Health/Personnel 
OMB  118    Special  Assistant  to  the 

Controller 
OMB  119    Confidential  Assistant  to  the 

Associate  Director,  National  Security 

and  International  Affairs 
OMB  120    Confidential  Assistant  to  the 

Associate  Director,  for  Natural 

Resources,  Energy  and  Science 
OMB  121    Staff  Assistant  to  the 

Director 

Office  of  National  Drug  Control  PoUcy 

ONDCP  78    Staff  Assistant  to  the  Chief 

of  Staff 
ONDCP  82    Legislative  Analyst  to  the 

Director,  Office  of  Public  Affairs  and 

Legislative  Affairs 
ONDCP  83    Director,  Public  Affairs  to 

the  Director,  Public  and  Legislative 

Affairs 
ONDCP  86    Confidential  Assistant  to 

the  Director 
ONDCP  87    Confidential  Secretary  to 

the  £)eputy  Director 


ONDCP  88    Writer-Editor  to  the 

Director 
ONDCP  90    Research  Assistant  to  the 

Director,  Strategic  Plaiming 
ONDCP  91    Executive  Assistant  to  the 

Chief  of  Staff 
ONDCP  93    Staff  Assistant  to  the 

Director 
ONDCP  95    Executive  Assistant  to  the 

Deputy  Director 
ONDCP  96    Events  Assistant  to  the 

Director 
ONDCP  97    Events  Manager  to  the 

Director 
ONDCP  98    Staff  Assistant  to  the  Chief 

of  Staff 
ONDCP  99    Staff  Assistant  to  the 

Director 
ONDCP  100    Press  Relations  Assistant 

(Typing)  to  the  Chief  of  Press 

Relations,  Office  of  Public  Affairs 

Office  of  Science  and  Technology  Policy 

OSTP  18    Special  Assistant  to  the 

Director 
OSTP  19    Executive  Assistant  for 

Policy  and  Intergovernmental  Affairs 

to  the  Director 
OSTP  21    Confidential  Assistant  to  the 

Associate  Director,  Technology 

Division 
OSTP  22    Confidential  Assistant  to  the 

Associate  Director  for  Environment 
OSTP  26    Chief  of  Staff  to  the  Director 

Office  of  the  United  States  Trade 
Representative 

USTR  56    Confidential  Assistant  to  the 

Deputy  United  States  Trade 

Representative 
USTR  62    Private  Sector  Liaison  to  the 

Assistant  United  States  Trade 

Representative  for  Public  Liaison 
USTR  63    Confidential  Assistant  to  the 

Chief  of  Staff 
USTR  66    Congressional  Affairs 

Specialist  to  the  Assistant  United 

States  Trade  Representative  for 

Congressional  Affairs 

Official  Residence  of  the  Vice  President 

ORVP  1    Special  Assistant,  Official 
Residence  of  the  Vice  President  to  the 
Chief  of  Staff  to  Mrs.  Gore 

President's  Commission  on  White 
House  Fellowships 

PCWHF  7    Education  Director  to  the 

Director,  President's  Commission  on 

White  House  Fellowships 
PCWHF  10    Special  Assistant  to  the 

Director,  Presidential  Commission  on 

White  House  Fellowships 
PCWHF  12    Special  Assistant  to  the 

Director,  President's  Commission  on 

White  House  Fellowships 

Section  213.3304    Department  of  State 

ST  220    Special  Assistant  to  the 
Assistant  Secretary,  Bureau  of  Public 
Affairs  . 


ST  221    Staff  Assistant  to  the  Deputy 

Assistant  Secretary,  Bureau  of 

Legislative  Affairs 
ST  329    Staff  Assistant  to  the  Deputy 

Secretary  of  State 
ST  330    Special  Assistant  to  the  Senior 

Advisor  to  the  Secretary  and  White 

House  Liaison 
ST  359    Legislative  Officer  to  the  Under 

Secretary  for  Management 
ST  374    Special  Assistant  to  the  United 

States  Permanent  Representative  to 

the  Organization  of  American  States, 

Bureau  of  Inter- American  Affairs 
ST  393    Legislative  Management 

Officer  to  the  Deputy  Assistant 

Secretary,  Bureau  of  Legislative 

Affairs 
ST  399    Confidential  Assistant  to  the 

Secretary  of  State 
ST  400    Deputy  Assistant  Secretary  to 

the  Assistant  Secretary,  Economic  and 

Business  Affairs 
ST  402    Special  Assistant  to  the  Deputy 

Assistant  Secretary,  Bureau  of  Inter- 
American  Affairs 
ST  405    Supervisory  Protocol  Officer 

(Visits)  to  the  Foreign  Affairs  Officer 

(Visits) 
ST  406    Secretary  (Typing)  to  the 

Assistant  Secretary,  Bureau  of 

Economic  and  Business  Affairs 
ST  41 1    Protocol  Officer  to  the 

Supervisory  Protocol  Officer 
ST  416    Protocol  Officer  (Visits)  to  the 

Supervisory  Protocol  Officer  for  Visits 
ST  426    Secretary  (Steno)  to  the 

Assistant  Secretary,  Bureau  of  Human 

Rights  and  Humanitarian  Affairs 
ST  429    Special  Assistant  to  the 

Director,  Foreign  Service  Institute 
ST  433    Correspondence  Officer  to  the 

Assistant  Secretary,  Bureau  of 

Legislative  Affairs 
ST  445    Foreign  Affairs  Officer  to  the 

Deputy  Assistant  Secretary  for  Public 

Affairs/Chief  Speechwriter 
ST  449    Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

International  Narfcotics  Matters 
ST  45 1    Special  Assistant  to  the 

Ambassador-at-Large 
ST  460    Staff  Assistant  to  the  Chief  of 

Staff 
ST  461    Senior  Advisor  to  the  Director, 

Policy  Planning  Staff 
ST  465    Special  Assistant  to  the 

Secretary  of  State 
ST  467    Foreign  Affairs  Officer  to  the 

Deputy  Chief  of  Protocol 
ST  468    Protocol  Assistant  to  the 

Foreign  Affairs  Officer 
ST  471    Special  Assistant  to  the  Legd 

Advisor,  Office  of  the  Legal  Advisor 
ST  475    Special  Assistant  to  the  Deputy 

Assistant  Secretary,  Bureau  for 

International  Narcotics  and  Law 

Enforcement  Affairs 
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ST  478    Special  Coordinator  to  the 

Deputy  Assistant  Secretary,  Bureau  of 

Democracy,  Human  Rights  and  Labor 
ST  479    Resoim:es,  Plans  and  Policy 

Advisor  to  the  Director,  Plans  and 

Policy 
ST  480    Legislative  Management 

Officer  to  the  Under  Secretary,  for 

Management 
ST  483    Foreign  Affairs  Officer  to  the 

Deputy  Director,  Office  of  Policy 

Planning 
ST  484    Legislative  Management 

Officer  to  the  Assistant  Secretary 
ST  485    Member  Policy  Plarming  Staff 

to  the  Director 
ST  490    Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

International  Organization  Affairs 
ST  491    Policy  Advisor  to  the  Assistant 

Secretary,  Bureau  of  European  and 

Canadian  Affairs 
ST  492    Senior  Advisor  to  the  Assistant 

Secretary,  Bureau  of  South  Asian 

Affairs 
ST  493    Resources,  Plans  and  Policy 

Advisor  to  the  Director,  Office  of 

Resources,  Plans  and  Policy 
ST  494    Foreign- Affairs  Officer  to  the 

Deputy  Secretary  of  State 
ST  495    Senior  Coordinator  for 

Democracy  Coordination  to  the 

Assistant  Secretary,  Bureau  of 

Democracy,  Human  Rights  and  Labor 
ST  497    Legislative  Management 

Officer  to  the  Deputy  Assistant 

Secretary,  Bureau  of  Legislative 

Affairs 
ST  498    Legislative  Management 

Officer  to  the  Deputy  Assistant 

Secretary,  Bureau  of  Legislative 

Affairs 
ST  499    Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

Consular  Affairs 
ST  500    Staff  Assistant  to  the  Special 

Coordinator  for  Cyprus 
ST  501    Special  Assistant  to  the 

Chairman,  International  Joint 

Commission 
ST  502    Senior  Advisor  to  the  Deputy 

Assistant  Secretary,  Bureau  for 

International  Narcotics  and  Law 

Enforcement  Affairs 
ST  507    Secretary  (Typing)  to  the  Legal 

Advisor 
ST  508    Deputy  Assistant  Secretary  to 

the  Assistant  Secretary,  Bureau  of 

International  Organizations  Affairs 
ST  509    Deputy  Assistant  Secretary  to 

the  Assistant  Secretary,  Bureau  of 

International  Organization  Affairs 
ST  510    Special  Assistant  to  the 

Ambassador-at-Large 
ST  511    Special  Assistant  to  the  Legal 

Advisor 
ST  512    Special  Assistant  to  the  Deputy 

Director 


ST  513    Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

Economic  and  Business  Affairs 
ST  514    Protocol  Specialist  to  the  Chief 

of  Protocol 
ST  5 1 6    Foreign  Affairs  Officer  to  the 

Deputy  Director 
ST  51 7    Special  Assistant  to  the  Under 

Secretary  for  Economics,  Business 

and  Agricultural  Affairs 
ST  518    Special  Assistant  to  the  Deputy 

Assistant  Secretary,  Bureau  of  Public 

Affairs 
ST  519    Special  Assistant  to  the  Deputy 

Assistant  Secretary,  Bureau  of  Public 

Affairs 
ST  520    Special  Assistant  to  the  Deputy 

Assistant  Secretary,  Bureau  of  Public 

Affairs 
ST  521    Staff  Assistant  to  the  Chief  of 

Staff,  Office  of  the  Secretary 
ST  522    Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of  African 

Affairs 
ST  523    Public  Affairs  Specialist  to  the 

Deputy  Assistant  Secretary,  Bureau  of 

Democracy,  Human  Rights  and  Labor 
ST  524    Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of  African 

Affairs 
ST  525    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Strategic 

Planning 
ST  526    Special  Assistant  to  the  Deputy 

Assistant  Secretary,  Bureau  of  Public 

Affairs 
ST  527    Staff  Assistant  to  the  Deputy 

Assistant  Secretary,  Bureau  of 

Administration 
ST  528    Foreign  Affairs  Officer  to  the 

Deputy  Chief  of  Protocol 
ST  529    Senior  Advisor  to  the  Under 

Secretary  for  Economic,  Business  and 

Agricultural  Affairs 
ST  530    Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of  Asian 

and  Pacific  Affairs 
ST  531    Staff  Assistant  to  the  Senior 

Advisor  to  the  Secretary  and  White 

House  Liaison 
ST  532    Protocol  Assistant  to  the 

Deputy  Chief  of  Protocol 
ST  533    Staff  Assistant  to  the 

Ambassador-at-Large 
ST  534    Special  Advisor  to  the  Under 

Secretary  for  Economic,  Business  and 

Agricultural  Affairs 
ST  535    Special  Assistant  to  the 

Women's  Coordinator 

International  Boundary  and  Water 
Commission,  United  States  and  Mexico 

IBWC  1    Confidential  Assistant  (OA)  to 
the  Commissioner,  United  States 
Section,  International  Boundary  and 
W&ter  Commission,  United  States  and 
Mexico 


Section  21 3.3305    Department  of  the 
Treasury 

TREA  139    Director,  Scheduling  and_ 

Advance  to  the  Chief  of  Staff 
TREA  170    Assistant  Director,  Travel 

and  Special  Events  Services  to  the 

Director,  Administrative  Operations 

Division 
TREA  213    Special  Assistant  to  the 

Assistant  Secretary  for  Legislative 

Affairs  and  Public  Liaison 
TREA  230    Public  Affairs  Specialist  to 

the  Senior  Advisor  and  Director, 

Office  of  Public  Affairs 
TREA  244    Administrative  Assistant  to 

the  Director,  Office  of  Thrift 

Supervision 
TREA  250    Senior  Advisor  and 

Director,  Office  of  Public  Affairs  to 

the  Deputy  Assistant  Secretary 
TREA  254    Deputy  Executive  Secretary 

for  Policy  Analysis  to  the  Executive 

Secretary 
TREA  277    Public  Affairs  Specialist  to 

the  Assistant  Secretary  for  Public 

Affairs 
TREA  284    Director,  Office  of  Public 

and  Business  Liaison  to  the  Deputy 

Assistant  Secretary  (Public  Liaison) 
TREA  316    Public  Affairs  Specialist  to 

the  Director.  Office  of  Public  Affairs 
TREA  317    Public  Affairs  Specialist  to 

the  Director  of  PubUc  Affairs 
TREA  318    Legislative  Analyst  to  the 

Director,  Office  of  Legislative  Affairs 
TREA  334    Staff  Assistant  to  the  Under 

Secretary  (Enforcement) 
TREA  336    Director,  Adininistrative 

Operations  Division  to  the  Deputy 

Assistant  Secretary  (Administration) 
TREA  338    Deputy  Director  for 

Advance  to  the  Director  of  Scheduling 

and  Advance 
TREA  342    Deputy  Treasurer  of  the 

United  States  to  the  Treasurer  of  the 

United  States 
TREA  345    Policy  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA  351    Public  Affairs  Specialist 

and  Advisor  to  the  Under  Secretary 

for  Enforcement  to  the  Director,  Office 

of  PubUc  Affairs 
TREA  356    Policy  Advisor  to  the 

Deputy  Under  Secretary,  Government 

Financial  Policy 
TREA  357    Director,  Office  of  Public 

Correspondence  to  the  Executive 

Secretary 
TREA  364    Special  Assistant  to  the 

Under  Secretary  for  Domestic  Finance 
TREA  368  ~  Special  Assistant  to  the 

Deputy  Secretary  of  the  Tresury 
TREA  372    Special  Assistant  to  the 

Assistant  Secretary  (Financial 

Markets) 
TREA  373    Senior  Advisor  to  the  Under 

Secretary  of  International  Affairs 
TREA  375     Senior  Advisor,  Public 

Affoirs  to  the  Director  of  the  U.S.  Mint 
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TREA  378    Senior  Advisor  to  the 

Assistant  Secretary  for  Enforcement 
TREA  379    Special  Assistant  to  the 

Chief  of  Staff 
TREA  380    Special  Assistant  to  the 

Assistant  Secretary  (Legislative 

Affairs  and  Public  Liaison) 
TREA  381    Legislative  Analyst  to  the 

Director,  Office  of  Legislative  Affairs 
TREA  382    Staff  Assistant  to  the 

Assistant  Secretary  (International 

Affairs) 
TREA  384    Staff  Assistant  to  the  Chief 

of  Staff 
TREA  386    Enforcement  Policy  Advisor 

to  the  Director,  Office  of  Policy 

Development/(Senior  Advisor  the 

Assistant  Secretary  (Enforcement) 
TREA  387    Enforcement  Policy  Advisor 

to  the  Director,  Office  of  Policy 

Development  (Senior  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA  388    Confidential  Staff  Assistant 

to  the  Deputy  Secretary  of  Treasury 
TREA  389    Economist  to  the  Deputy 

Secretary  of  the  Treasury 
TREA  391    Associate  Director  of 

Scheduling  to  the.  Director, 

Scheduling  and  Advance 
TREA  393    Attorney- Advisor  to  the 

General  Counsel 
TREA  394    Executive  Secretary  to  the 

Chief  of  Staff 
TREA  395    Deputy  Executive  Secretary 

for  Policy  Coordination  to  the 

Executive  Secretary 
TREA  396    Director,  Pubfic  and 

Business  Liaison  to  the  Deputy 

Assistant  Secretary  for  Public  Liaison 
TREA  397    Senior  Deputy  to  the 

Assistant  Secretary,  Legislative  Affairs 

and  PubUc  Liaison 
TREA  398    Senior  Advisor  to  the 

Assistant  Secretary  Financial  Markets 
TREA  399    Assistant  to  the 

Commissioner,  Internal  Revenue 

Service 
TREA  400    Special  Assistant  to  the 

Assistant  Secretary  for  Management 

and  Chief  Financial  Officer 

Section  213.3306    Department  of 
Defense 

DOD  22    Personal  and  Confidential 

Assistant  to  the  Assistant  to  the 

Secretary  of  Defense  for  Atomic 

Energy 
DOD  24    Chauffeur  to  the  Secretary  of 

Defense 
DOD  33    Personal  Secretary  to  the 

Deputy  Secretary  of  Defense 
DOD  75    Chauffeur  to  the  Deputy 

Secretary  of  Defense 
DOD  101    Special  Assistant  to  the 

Director  of  Net  Assessment 
DOD  271    Private  Secretary  to  the 

Assistant  Secretary  of  Defense 

(Reserve  Affairs)  - 


DOD  279    Personal  and  Confidential 

Assistant  to  the  Director  Operational 

Test  and  Evaluation 
DOD  295    Personal  and  Confidential 

Assistant  to  the  Under  Secretary  of 

Defense  for  Personnel  and  Readiness 
DOD  300    Confidential  Assistant  to  the 

Under  Secretary  (Acquisition  and 

Technology) 
DOD  317    Confidential  Assistant  to  the 

Director,  Defense  Research  and 

Engineering 
DOD  319    Confidential  Assistant  to  the 

Secretary  of  Defense 
DOD  321    Executive  Assistant  to  the 

Assistant  to  the  Vice  President  for 

National  Security  Affairs 
DOD  332    Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  of 

Defense  (Regional  Security) 
DOD  339    Speechwrriter  to  the  Special 

Assistant  to  the  Secretary  of  Defense 

for  Public  Affairs 
EXDD  355     Special  Assistant  for 

Strategic  Modernization  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
EKDD  368    Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  of 

Defense  for  Legislative  Affairs 
DOD  380    Director  of  Protocol  to  the 

Chief  of  Staff 
EXDD  386    Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  of 

Defense  for  Reserve  Affairs 
DOD  435    Public  Affairs  Specialist  to 

the  Assistant  Secretary  of  Defense  for 

Public  Affairs 
DOD  439    Staff  Specialist  to  the  Under 

Secretary  (Acquisition  and 

Technology) 
DOD  440    Personal  and  Confidential 

Assistant  to  the  Deputy  Under 

Secretary  of  Defense  for  Acquisition 

Reform 
DOD  449    Staff  SpeciaUst  to  the 

Assistant  to  the  Secretary  of  Defense 

for  Public  Affairs 
DOD  456    Special  Assistant  for  Family 

Advocacy  and  External  Affairs  to  the 

Deputy  Assistant  Secretary  of 

Defense,  (Prisoner  of  War/Missing  in 

Action  Affairs) 
DOD  457    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  of  Defense 

(Democracy  and  Human  Rights) 
DOD  459    Public  Affairs  Specialist  to 

the  Assistant  to  the  Secretary  of 

Defense  for  Public  Affairs 
DOD  464    Defense  Fellow  to  the 

Deputy  Under  Secretary  for  Logistics 
DOD  468    Staff  Specialist 

(International)  to  the  Director,  Defense 

Information  Systems  Agency 
DOD  471    Defense  Fellowr  to  the 

Deputy  Assistant  Secretary  of  Defense 

(European  and  NATO  Affairs) 
EXDD  473    Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary  of 


Defense  for  Special  Operations  and 

Low  Intensity  Conflict 
DOD  474    Program  Analyst  to  the 

Deputy  Under  Secretary 

(Environmental  Security) 
DOD  479    Special  Assistant  to  the 

Assistant  to  the  Secretary  of  Defense 

(Legislative  Affairs) 
DOD  480    Executive  Assistant  to  the 

Assistant  Secretary  of  Defense 

(Strategy  Requirements  and 

Resources) 
DOD  488    Personal  and  Confidential 

Assistant  to  the  Under  Secretary  of 

Defense  (Comptroller) 
DOD  494    Special  Assistant  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
DOD  500    Staff  Specialist  to  the  Special 

Assistant  for  White  House  Liaison 
DOD  501    Special  Assistant  to  the 

Special  Assistant  to  the  Secretary  of 

Defense  for  White  House  Liaison 
DOD  504    Assistant  for  Antiterrorism 

Policy  and  Programs  to  the  Deputy 

Assistant  Secretary  of  Defense  (Policy 

and  Missions) 
DOD  508    Defense  Fellow  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
DOD  510    Staff  Specialist  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
DOD  512    Staff  Specialist  to  the  Deputy 

Under  Secretary  of  Defense  for 

International  and  Commercial 

Programs 
EMDD  516    Staff  Specialist  to  the  Deputy 

Under  Secretary  of  Defense  for 

Environmental  Security 
DOD  519    Private  Secretary  to  the 

Assistant  Secretary  of  E)efense 

(Regional  Security  Affairs) 
DOD  534    Confidential  Assistant  to  the 

Special  Assistant  to  the  Secretary  and 

Deputy  Secretary  of  Defense 
DOD  535    Special  Assistant  to  the 

Deputy  to  the  Under  Secretary  of 

Defense  for  Policy  Support 
DOD  545    Public  Affairs  Specialist  to 

the  Assistant  to  the  Secretary  of 

Defense  (Public  Affairs) 
DOD  552    Special  Assistant  to  the 

Assistant  Secretary  of  Defense  for 

Special  Operations/Low  Intensity 

Conflict 
DOD  555    Confidential  Assistant  to  the 

General  Counsel,  Department  of 

Defense 
DOD  557    Defense  Fellow  to  the 

Deputy  Assistant  Secretary  of 

Defense,  Humanitarian  and  Refugee 

Affairs 
DOD  558    Special  Assistant  to  the 

Director,  Program  Analysis  and 

Evaluation 
DOD  559    Confidential  Assistant  to  the 

Assistant  Secretary  of  Defense,  Force 

Management  Policy 
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DOD  562    Defense  Fellow  to  the 

Assistant  Secretary  of  Defense 

(International  Security  Affairs) 
DOD  564    Program  Analyst  to  the 

Deputy  Under  Secretary 

(Environmental  Secretary) 
DOD  566    Personal  and  Confidential 

Assistant  to  the  Principal  Deputy 

Under  Secretary  of  Defense  for  Policy 
DOD  570    Personal  and  Confidential 

Assistant  to  the  Principal  Deputy 

Under  Secretary  of  Defense 

(Acquisition  and  Technology) 
DOD  571    Secretary  (OA)  to  the 

Inspector  General 
DOD  572    Special  Assistant  to  the 

Inspector  General 
DOD  577    Staff  Specialist  to  the 

Principal  Deputy  Assistant  Secretary 

of  Defense  (Legislative  Affairs) 
DOD  578    Personal  and  Confidential 

Assistant  to  the  Under  Secretary  of 

Defense  (Policy) 
DOD  580    Defense  Fellow  to  the 

Deputy  Assistant  Secretary  of 

Defense,  Afiican  Affairs 
EXDD  581    Associate  Director 

Commimications  to  the  Senior 

Director,  Commimications,  National 

Security  Council 
DOD  582    Foreign  Affairs  SpeciaUst  to 

the  Deputy  Assistant  Secretary  of 

Defense  for  Peacekeeping  and 

Humanitarian  Assistance 
DOD  583    Speechwriter  to  the  Assistant 

to  the  Secretary  of  Defense  for  Public 

Affairs 
DOD  586    Personal  and  Confidential 

Assistant  to  the  General  Counsel 
DOD  588    Public  Affairs  Specialist  to 

the  Assistant  to  the  Secretary  of 

Defense  for  Public  Affairs 
DOD  592    Program  Analyst  to  the 

Deputy  Assistant  Secretary  of 

Defense,  Policy  and  Missions 
DOD  595    Confidential  Assistant  to  the 

Assistant  to  the  Secretary  for  Public 

Affairs 
DOD  597    Staff  Specialist  to  the  Deputy 

Under  Secretary  for  Logistics 
DOD  600    Office  Director  and  Special 

Coordinator  for  Cooperative  Threat 

Reduction  to  the  Deputy  Assistant 

Secretary  of  Defense  for  Threat 

Reduction  Policy 
DOD  601    Staff  Assistant  to  the  Special 

Assistant  for  White  House  Liaison 
DOD  604    Special  Assistant  for 

Outreach  to  the  Deputy  Under 

Secretary  of  Defense  (Environmental 

Security) 
DOD  605    Defense  Fellow  to  the 

Special  Assistant  for  White  House 

Liaison 
DOD  606    Defense  Fellow  to  the 

Deputy  Assistant  Secretary  Defense, 

(Dnig  Enforcement  Policy  and 

Support) 
DOD  607    Staff  Specialist  to  the 

Assistant  to  the  President/Director, 


White  House  Office  for  Women's 

Initiative  and  Outreach,  Office  of  the 

Secretary 
DOD  609    Private  Secretary  to  the 

Deputy  Secretary  of  Defense 
DOD  610  .  Special  Assistant  to  the 

Assistant  Secretary  for  Health  Affairs 
DOD  611    Personal  and  Confidential 

Assistant  to  the  Secretary  of  Defense 
DOD  612    Protocol  Officer  to  the 

Director  of  Protocol 
DOD  613    Staff  Assistant  to  the 

Secretary  of  Defense 
DOD  614    Staff  Assistant  to  the  Chief  of 

Staff  to  President 
DOD  615    Special  Assistant  to  the 

Deputy  Under  Secretary  of  Defense 

(Industrial  Affairs  and  Installation) 
DOD  616    Protocol  Specialist  to  the 

Special  Assistant  to  the  Secretary  of 

Defense 
DOD  617    Staff  Specialist  to  the 

Director,  NATO  Policy 
DOD  618    Defense  Fellows  to  the 

Special  Assistant  for  White  House 

Liaison 
DOD  619    Defense  Fellow  to  the 

Special  Assistant  for  White  House 

Liaison 
DOD  620    Defense  Fellow  to  the 

Special  Assistant  for  White  House 

Liaison 
DOD  621    Defense  Fellow  to  the 

Special  Assistant  for  White  House 

Liaison 
DOD  623    Defense  Fellow  to  the 

Special  Assistfuit  for  White  House 

Liaison 
DOD  624    Defense  Fellow  to  the 

Special  Assistant  for  White  House 

Liaison 
DOD  625    Defense  Fellow  to  the 

Special  Assistant  for  White  House 

Liaison 
DOD  627    International  Counterdrug 

Specialist  to  the  Deputy  Assistant 

Secretary  of  Defense  (Ehoig 

Enforcement  Policy  and  Support) 
DOD  628    Defense  Fellow  to  the 

Special  Assistant  for  White  House 

Liaison 
DOD  629    Special  Assistant  to  the 

Assistant  Secretary,  International 

Security  PoUcy 
DOD  630    Confidential  Assistant  to  the 

Deputy  Secretary  of  Defense 
DOD  631    Staff  Specialist,  to  the 

Director,  NATO  Policy 
DOD  632    Director  for  Community 

Relations  and  Communications 

Strategy  to  the  Assistant  Secretary  for 

Public  Relations 
DOD  634    Special  Assistant  to  the 

Assistant  Secretary  of  Defense  for 

Legislative  Affairs 
DOD  635    Director  of  Public  Services  to 

the  Assistant  Secretary  of  Defqpse 

(Reserve  Affairs) 
EXDD  636    Qvilian  Executive  Assistant 

to  the  Chairman,  Joint  Chiefs  of  Staff 


DOD  637    Special  Assistant  for  Health 

Affairs  to  the  Assistant  Secretary  for 

Legislative  Affairs 
DOD  638    Speechwriter  to  the  Assistant 

Secretary  for  Public  Affairs 
DOD  639    Staff  Specialist  to  the  Deputy 

Assistant  Secretary  of  Defense, 

(European  and  NATO  Affairs) 
DOD  640    Staff  SpeciaUst  to  the 

Assistant  Secretary  (Strategy  and 

Threat  Reduction) 
DOD  641     Staff  Specialist  to  the  Deputy 

Assistant  Secretary  (Asian  and  Pacific 

Affairs) 
DOD  642    Special  Assistant  to  the 

Project  Director,  National  Partnership 

for  Reinventing  Government 
DOD  643    Staff  SpeciaUst  to  the  Under 

Secretary  for  Acquisition  and 

Technology 
DOD  644    Special  Assistant  for  Health 

Care  Policy  to  the  Assistant  Secretary 

for  Legislative  Affairs 
DOD  645    PubUc  Affairs  SpeciaUst  to 

the  Principal  Deputy  Assistant 

Secretary  of  Defense  for  Public  Affairs 
DOD  646    Defense  Fellow  to  the 

Special  Assistant  for  White  House 

Liaison 

Section  21 3.3307    Department  of  the 
Army  (DOD) 

ARMY  2  Personal  and  Confidential 
Assistant  to  the  Under  Secretary  of 
the  Army 

ARMY  5    Secretary  (Stenography/ 
Office  Automation)  to  the  Assistant 
Secretary  of  the  Army  (Installations, 
Logistics  and  Enviroiunent) 

ARMY  6    Secretary  (Office 
Automation)  to  the  Assistant 
Secretary  of  the  Army  (Research. 
Development  and  Acquisition) 

ARMY  17    vSecretary  (Office 
Automation)  to  the  Assistant 
Secretary  of  the  Army  (Civil  Works) 

ARMY  21    Secretary  (Steno/OA)  to  the 
General  Coimsel 

ARMY  55    Secretary  (Office 
Automation)  to  the  Assistant 
Secretary  of  the  Army  (Financial 
Management) 

ARMY  73    Staff  Assistant  for  PoUcy  to 
the  Secretary  of  the  Army 

ARMY  75    Special  Assistant  (CiviUan 
Aide  Program)  to  the  Executive  Staff  • 
Assistant,  Office  of  the  Secretary  of 
the  Army 

ARMY  76    Special  Assistant  to  the 
Assistant  Secretary,  Research 
Development  and  Acquisition 

Section  21 3.3308    Department  of  the 
Navy  (DOD) 

NAV  49    Staff  Assistant  to  the  Under 

Secretary  of  the  Navy 
NAV  56    Staff  Assistant  to  the  Assistant 

Secretary  of  the  Navy  (Financial 

Management) 
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NAV  5  7    Staff  Assistant  to  the 

Secretary  of  the  Navy 
NAV  59    Staff  Assistant  to  the  Assistant 

Secretary  of  Navy  (Manpower  and 

Reserve  Affairs) 
NAV  60    Staff  Assistant  to  the  Assistant 

Secretary  of  Navy  (Research, 

Development  and  Acquisition) 
NAV  61    Special  Assistant  to  the 

Principal  Deputy  Secretary  of  the 

Navy  (Manpower  and  Reserve  Affairs) 
NAV  62    Attorney  Advisor  to  the 

Principal  Deputy  General  Counsel 
NAV  63    Staff  Assistant  to  the 

Secretary  of  the  Navy 
NAV  64    Staff  Assistant  to  the  Under 

Secretary  of  the  Navy 

Section  21 3.3309    Department  of  the 
Air  Force  (DOD) 

AF  2    Secretary  Assistant  to  the 
Under  Secretary  of  the  Air  Force 
AF  5    Secretary  (Steno)  to  the  Assistant 

Secretary  Acquisition 
AF  6    Secretary  (Steno)  to  the  Assistant 

Secretary  (Manpower  and  Reserve 

Affairs,  Installation  and  Environment) 
AF  8    Secretary  (Steno/OA)  to  the 

General  Coimsel  of  the  Air  Force 
AF  22    Secretary  (Stenography/OA)  to 

the  Assistant  to  the  Vice  President  for 

National  Seciuity  Affairs 
AF  31    Staff  Assistant  to  the  Assistant 

to  the  Vice  President  for  National 

Security  A^airs 
AF  39    Secretary  (OA)  to  the  Assistant 

Secretary  of  the  Air  Force  (Financial 

Management  and  Comptroller) 
AF  42    Staff  Assistant  to  the  Principal 

£)eputy  Assistant  Secretary  of  the  Air 

Force  (Manpower,  Reserve  Affairs, 

Installations  and  Environment). 
AF  43    Special  Advisor  for 

International  Affairs  to  the  Assistant 

to  the  Vice  President  for  National 

Security  Affairs 

Section  21 3.3310    Department  of 
Justice 

JUS  25    Confidential  Assistant  to  the 

Assistant  Attorney  General,  Criminal 

Division 
JUS  38    Secretary  (OA)  to  the  United 

States  Attorney,  Northern  District  of 

Illinois 
JUS  40    Secretary  (OA)  to  the  United 

States  Attorney,  Eastern  District  of 

Michigan 
JUS  47    Secretary  (OA)  to  the  United 

States  Attorney,  Western  District  of 

New  York 
JUS  75    Secretary  (OA)  to  the  United 

States  Attorney,  Northern  District  of 

Texas 
JUS  83    Staff  Assistant  to  the  Assistant 

to  the  Attorney  General  (Chief 

Scheduler) 
JUS  97    Assistant  to  the  Attorney 

General 


JUS  104    Special  Assistant  to  the 

Assistant  Attorney  General 
JUS  1 1 4    Staff  Assistant  to  the  Attorney 

General 
JUS  122    Public  Affairs  Specialist  to  the 

Director,  Public  Affairs 
JUS  128    Secretary  (OA)  to  the  United 

States  Attorney,  District  of  Arizona 
JUS  13     Special  Assistant  to  the 

Conunissioner,  Immigration  and 

Naturalization  Service 
JUS  137    Assistant  to  the  Commissioner 
JUS  140    Attorney  Advisor  to  the 

Assistant  Attorney  General 
JUS  144    Special  Assistant  to  the 

Sohcitor  General 
JUS  148    Special  Assistant  to  the 

Chairman,  United  States  Postal 

Commission 
JUS  150    Special  Assistant  to  the 

Assistant  Attorney  General, 

Environment  and  Natural  Resources 

Division 
JUS  169    Secretary  (OA)  to  the  United 

States  Attorney,  Middle  District  of 

Florida 
JUS  170    Assistant  to  the  Attorney 

General 
JUS  1 73    Secretary  (OA)  to  the  United 

States  Attorney,  Western  District  of 

Louisiana 
JUS  184    Special  Assistant  to  the 

Deputy  Attorney  General 
JUS  207    Staff  Assistant  to  the  Director, 

Office  of  Public  Affairs 
JUS  208    Staff  Assistant  to  the  Director, 

Office  of  Public  Affairs 
JUS  209    Confidential  Assistant  to  the 

Assistant  Attorney  General  for  Civil 

Rights  Division 
JUS  217    Special  Assistant  to  the 

Director,  Bureau  of  Justice  Assistance 
JUS  233     Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Rights  Division 
JUS  235    Public  Affairs  Specialist  to  the 

Director  of  Public  Affairs 
JUS  247    Special  Assistant  to  the 

Commissioner,  Immigration  and 

Naturahzation  Service 
JUS  248    Deputy  Director  to  the 

Director,  Violence  Against  Women 
'  Office 
JUS  255    Counsel  to  the  Assistant 

Attorney  General,  Civil  Rights 

Division 
JUS  264    Confidential  Assistant  to  the 

Assistant  Attorney  General 
JUS  266    Director.  Special  Projects  to 

the  Director,  Office  of  Public  Affairs 
JUS  267    Counsel  to  the  Assistant 

Attorney  General  to  the  Assistant 

Attorney  General' 
JUS  268    Litigation  Counsel  to  the 

Assistant  Attorney  General 
JUS  270    Special  Assistant  to  the 

Assistant  Attorney  General,  Civil 

Rights  Division 


JUS  273    Program  Manager,  Violence 

Against  Women  Office  to  the  Director, 

Violence  Against  Women  Office 
JUS  279    Deputy  Director,  Office 

Intergovernmental  Affairs  to  the 

Deputy  Attorney  General 
JUS  282     Special  Assistant  to  the 

Assistant  Attorney  General,  Office  of 

Policy  Development 
JUS  293    Special  Assistant  to  the 

Deputy  Attorney  General 
JUS  299    Public  Affairs  Assistant  to  the 

Director,  Office  of  PubUc  Affairs 
JUS  3 1 2    Senior  Counsel  to  the 

Assistant  Attorney  General 
JUS  323    Chief  of  Staff  to  the  Assistant 

Attorney  General,  Office  of  Justice  • 

Programs 
JUS  330    Attorney  to  the  Deputy 

Director,  Office  of  Intergovernmental 

Affairs 
JUS  344    Counsel  to  the  Attorney 

General  to  the  Attorney  General 
JUS  357    Confidential  Assistant  to  the 

Deputy  Attorney  General 
JUS  360    Deputy  Assistant  Attorney 

General  to  the  Assistant  Attorney 

General,  Office  of  Poficy  Development 
JUS  361     Special  Assistant  to  the 

Administrator  to  the  Director,  Bureau 

of  Justice  Statistics 
JUS  383    Assistant  to  the  Attorney 

General 
JUS  387    Deputy  Director,  Office  of 

Public  Affairs  to  the  Director,  Office 

of  Public  Affairs 
JUS  401    Counsel  to  the  Deputy 

Attorney  General 
JUS  404    Assistant  to  the  Attorney 

General  to  the  Attorney  General 
JUS  418    Secretary  (OA)  to  the  U.S. 

Attorney,  District  of  Nebraska 
JUS  419    Public  Affairs  Specialist  to  the 

United  States  Attorney,  Northern 

District  of  Florida 
JUS  420    Confidential  Assistant  to  the 

United  States  Attorney,  Eastern 

District  of  Pennsylvania 
JUS  421    Special  Assistant  to  the 

Special  Representatives  to  the  United 

States  Attorney,  Southern  District  of 

CaUfomia 
JUS  422    Secretary  (OA)  to  the  United 

States  Attorney,  Eastern  District  of 

Wisconsin 
JUS  423    Secretary  to  the  United  States 

Attorney,  District  of  New  Mexico 
JUS  424    Secretary  to  the  United  States 

Attorney,  Northern  District  of  Iowa 
JUS  425    Secretary  (OA)  to  the  United 

States  Attorney,  Middle  District  of 

Peimsylvania 
JUS  426    Secretary  (OA)  to  the  United 

States  Attorney,  Sioux  Falls,  South 

Dakota 
JUS  427    Secretary  (OA)  to  the  United 

States  Attorney,  District  of  New 

Hampshire 
JUS  428    Secretary  (OA)  to  the  United 

States  Attorney,  District  of  Minnesota 
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JUS  431    Secretary  (OA)  to  the  United 

States  Attorney.  District  of  Oregon, 

Portland,  OR 
JUS  433    Secretary  (OA)  to  the  United 

States  Attorney,  Middle  District  of 

Louisiana 
JUS  435    Secretary  (OA)  to  the  United 

States  Attorney,  Western  District  of 

Arkansas 
JUS  436    Secretary  (OA)  to  the  United 

States  Attorney,  Middle  District  of 

Alabama 
JUS  437    Secretary  (OA)  to  the  United 

States  Attorney,  District  of  Delaware 
JUS  445    Special  Assistant  to  the 

Director,  Community  Relations 

Service 
JUS  446    Senior  Advisor  to  the 

Director,  Community  Oriented 

PoUcing  Services 
JUS  447    Special  Assistant  to  the 

Director,  Violence  Agfunst  Women 

Program  Officer 

Section  213.3312    Department  of  the 
Interior 

INT  171    Special  Assistant  to  the 

Director  of  Communication 
INT  172    Special  Assistant  to  the 

Commissioner  of  Reclamation 
INT  375    Special  Assistant  to  the 

Secretary  and  White  House  Liaison  to 

the  Chief  of  Staff 
INT  378    Special  Assistant  to  the 

Director,  Office  of  the  Surface  Mining 
INT  426    Press  Secretary  to  the  Director 

of  Communications 
INT  442    Special  Assistant  to  the 

Director,  National  Parks  Service 
INT  450    Special  Assistant  to  the 

Director,  Unites  States  Fish  &  WildUfe 

Service 
INT  451    Deputy  Director,  Office  of 

Insular  Affairs  to  the  Director,  Office 

of  Insular  Affairs 
INT  455    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Fish, 

WildUfe  and  Parks 
INT  460    Director  of  Scheduling  to  the 

Deputy  Chief  of  Staff 
INT  463    Special  Assistant  to  the 

Director  of  the  National  Park  Service 
INT  467    Special  Assistant  to  the  Chief 

of  Staff 
INT  468    Special  Assistant  to  the  Chief 

of  Staff 
HMT  474    Special  Assistant  to  the 

Commissioner  of  Reclamation 
INT  476    Special  Assistant  to  the 

Director,  Bureau  of  Land  Management 
INT  479    Special  Assistant  to  the 

Associate  Director  for  Policy  and 

Management  Improvement 
INT  486    Special  Assistant  (Speech 

Writer)  to  the  Director,  Office  of 

Communications 
INT  490    Special  Assistant  (Advance) 

to  the  Deputy  Chief  of  Staff 


DMT  493    Special  Assistant  to  the 

Secretary  and  Director  of  Executive 

Secretariat  to  the  Deputy  Chief  of  Staff 
INT  497    Special  Assistant  to  the 

Deputy  Chief  of  Staff 
INT  500    Special  Assistant  to  the 

Secretary  of  the  Interior 
INT  502    Special  Assistant  to  the 

Assistant  Secretary  for  Policy, 

Management  and  Budget 
INT  503    Special  Assistant  to  the 

Director,  Fish  and  Wildlife  Service 
INT  504    Special  Assistant  to  the 

Director  of  the  Bureau  of  Land 

Management 
INT  505    Special  Assistant  to  the 

Director,  National  Park  Service 
INT  506    Special  Assistant  to  the 

Sohcitor 
INT  508    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  PoUcy 

and  International  Affairs 
INT  509    Special  Assistant  to  the 

Director,  National  Park  Service 
INT  511     Special  Assistant  to  the 

Deputy  Chief  of  Staff 
INT  512    Staff  Assistant  to  the  Director, 

Office  of  Surface  of  Mining 
INT  513    Special  Assistant  to  the 

Director,  Office  of  Surface  Mining 
INT  514    Special  Assistant  to  the 

Director,  Bureau  of  Land  Mines 
INT  515    Special  Assistant  to  the  Chief 

of  Staff 
INT  516    Special  Assistant  to  the  Chief 

Biologist 
INT  518    Special  Assistant  to  the 

Deputy  Director,  Bureau  Land 

Management 
INT  519    Special  Assistant  to  the 

Assistant  Director  for  External  Affairs, 

U.S.  Fish  and  Wildlife  Service 
INT  520    Deputy  Scheduler  to  the 

Deputy  Chief  of  Staff,  Office  of  the 

Secretary 
INT  521     Special  Assistant  and 

Coimselor  to  the  Assistant  Secretary 

for  Indian  Affairs 
INT  522    Special  Assistant  to  the 

Assistant  Secretary  for  Land  and 

Minerals  Management 
INT  523    Special  Assistant  to  the 

Director,  Congressional  and 

Legislative  Affairs 
INT  524    Special  Assistant  to  the 

Director,  Bureau  of  Land  Management 
INT  525    Commimications  Director  to 

the  Assistant  Secretary  for  Indian 

Affairs 
INT  526    Special  Assistant  to  the 

Director,  Office  of  Communications 

Section  213.3313    Department  of 
Agriculture 

AGR  3    Confidential  Assistant  to  the 
Executive  Assistant  to  the  Secretary 

AGR  5    Staff  Assistant  to  the 
Administrator,  Federal  Agriculttiral 
Service 


AGR  19    Confidential  Assistant  to  the 

Administrator,  Riual  Utifities  Services 
AGR  26    Confidential  Assistant  to  the 

Administrator,  Farmers  Home 

Administration 
AGR  31    Confidential  Assistant  to  the 

Administrator,  Agricultural 

StabiUzation  and  Conservation 

Service 
AGR  32    Confidential  Assistant  to  the 

Administrator,  Agricultural 

StabiUzation  and  Conservation 

Service 
AGR  33    Confidential  Assistant  to  the 

Administrator,  ConsoUdated  Farm 

Service  Agency 
AGR  34    Special  Assistant  to  the 

Administrator,  Agricultural 

Stabilization  Conservation  Service 
AGR  35    Staff  Assistant  to  the 

Administrator,  Federal  Service 

Agency 
AGR  48    Special  Assistant  to  the 

Administrator,  Food  and  Consuimer 

Service 
AGR  49    Confidential  Assistant  to  the 

Administrator,  Rural  Housing  Service 
AGR  56    Private  Secretary  to  the 

Assistant  Secretary  for  Congressional 

Relations 
AGR  64    Confidential  Assistant  to  the 

Director,  Office  of  Communications, 

Rural  Development 
AGR  77    Director,  Intergovernmental 

Affairs  to  the  Assistant  Secretary  for 

Congressional  Relations 
AGR  79    Confidential  Assistant  to  the 

Administrator,  Farmers  Home 

Administration 
AGR  81    Confidential  Assistant  to  the 

Administrator,  Rural  Housing  Service 
AGR  100    Special  Assistant  for 

Nutrition  Education  to  the 

Administrator,  Food  and  Consumer 

Service 
AGR  103    Confidential  Assistant  to  the 

Administrator  of  the  Foreign 

Agricultural  Service 
AGR  114    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations 
AGR  121    Deputy  Press  Secretary  to  the 

Director,  Office  of  Communications 
AGR  131    Private  Secretary  to  the 

Under  Secretary  for  Natural  Resources 

and  Enviroimient 
AGR  151    Associate  Administrator  to 

the  Administrator,  Agricultural 

Marketing  Service 
AGR  157    Director,  Legislative  Affairs 

Staff  to  the  Administrator,  Foreign 

Agricultural  Service 
AGR  159    Special  Assistant  to  the 

Administrator,  Foreign  ^ricultiual 

Service 
AGR  160    Confidential  Assistant  to  the 

Associate  Administrator,  Foreign 

Agricultural  Service 
AGR  161    Special  Assistant  to  the 

Director,  Office  of  PubUc  Affairs 
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AGR  162    Confidential  Assistant  to  the 

Administrator,  Agricultural  Marketing 

Service 
AGR  163    Confidential  Assistant  to  the 

Special  Assistant  to  the  Secretary 
AGR  175     Speech  Writer  to  the 

Director,  Office  of  Communications 
AGR  184    Staff  Assistant  to  the  Chief  of 

Staff 
AGR  186    Special  Assistant  to  the 

Secretary  of  Agriculture 
AGR  187    Special  Assistant  to  the 

Administrator  for  Food  and  Consumer 

Service 
AGR  188    Northeast  Area  Director  to 

the  Deputy  Administrator,  State  and 

County  Operations,  Agricultural 

Stabilization  and  Conservation 

Service 
AGR  190    Area  Director,  Midwest 

Region  to  the  Administrator, 

Agricultural  Stabilization  and 

Conservation  Service 
AGR  192    Area  Director,  South  West 

Area  to  the  Administrator,  Farm 

Service  Agency 
AGR  196    Osnfidential  Assistant  to  the  . 

Administrator,  Foreign  Agricultural 

Service 
AGR  205    Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition 

Service 
AGR  224    Chief  of  Staff  to  the 

Administrator,  Risk  Management 

Agency 
AGR  232    Confidential  Assistant  to  the 

Deputy  Under  Secretary  for 

Operations  and  Management 
AGR  236    Confidential  Assistant  to  the 

Administrator,  Animal  and  Plant 

Health  Inspection  Service 
AGR  238    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations 
AGR  258    Confidential  Assistant  to  the 

Administrator,  Foreign  Agricultural 

Service 
AGR  259    Special  Assistant  to  the 

Administrator,  Agricultural  Marketing 

Service 
AGR  263    Special  Assistant  to  the 

Chief,  Natural  Resources  Conservation 

Service 
AGR  267    Confidential  Assistant  to  the 

Director,  Office  of  Communications 
AGR  268    Confidential  Assistant  to  the 

Administrator,  Rural  Utilities  Service 
AGR  270    Director,  Office  of  the 

Executive  Secretariat  to  the  Secretary 

of  Agriculture 
AGR  281    Confidential  Assistant  to  the 

Administrator,  Farm  Service  Agency 
AGR  282    Confidential  Assistant  to  the 

Administrator,  Foreign  Agricultural 

Service 
AGR  285    Confidential  Assistant  to  the 

Executive  Assistant  to  the  Secretary 
AGR  286    Confidential  Assistant  to  the 

Administrator,  Foreign  Agricultural 

Service 


AGR  290    Confidential  Assistant  to  the 

Administrator,  Animal  and  Plant 

Health  Inspection  Service 
AGR  293    Special  Assistant  to  the 

Administrator,  Foreign  Agricultural 

Service 
AGR  294    Confidential  Assistant  to  the 

Administrator,  Animal  and  Plant 

Health  Inspection  Service 
AGR  295    Confidential  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Relations 
AGR  300    Confidential  Assistant  to  the 

Administrator,  Farm  Service  Agency 
AGR  301    Confidential  Assistant  to  the 

Administrator,  Food,  Nutrition  and 

Consiuner  Service 
AGR  303    Staff  Assistant  to  the  Chief, 

Natural  Resources  Conservation 

Service 
AGR  311    Confidential  Assistant  to  the 

Administrator,  Agricultural  Research 

Service 
AGR  312    Executive  Assistant  to  the 

Administrator,  Rural  Housing  Service 
AGR  318    Staff  Assistant  to  the 

Administrator,  Foreign  Agricultural 

Service 
AGR  324    Confidential  Assistant  to  the 

Under  Secretary  for  Rural 

Envelopment 
AGR  332    Confidential  Assistant  to  the 

Administrator,  Farmers  Home 

Administration 
AGR  336    Confidential  Assistant  to  the 

Secretary  of  Agriculture 
AGR  339    Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition 

Service 
AGR  341    Confidential  Assistant  to  the 

Manager 
AGR  346    Confidential  Assistant  to  the 

Administrator,  Farmers  Home 

Administration 
AGR  347    Confidential  Assistant  to  the 

Director,  Office  of  Commimications 
AGR  348    Director  for  Public  Outreach 

to  the  Director,  Office  of 

Communications 
AGR  352    Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition 

Service 
AGR  355    Speech  Writer  to  the 

Director,  Office  of  Commimications 
AGR  361    Confidential  Assistant  to  the 

Under  Secretary  for  Research, 

Education  and  Economics 
AGR  365    Director,  Native  American 

Programs  to  the  Assistant  Secretary 

for  Congressional  Relations 
AGR  366    Deputy  Administrator,  Food 

Stamp  Program  to  the  Administrator, 

Food  and  Nutrition  Service 
AGR  368    Confidential  Assistant  to  the 

Manager,  Federal  Crop  Insurance 

Corporation 
AGR  370    Confidential  Assistant  to  the 

Deputy  Under  Secretary  for  Policy 

and  Planning 


AGR  371    Confidential  Assistant  to  the 

Deputy  Under  Secretary  for  PoUcy 

and  Planning 
AGR  377    Confidential  Assistant  to  the 

Deputy  Administrator,  Rural  Business 

Service 
AGR  378    Deputy  Press  Secretary  to  the 

Director,  Office  of  Commimications  " 
AGR  384    Confidential  Assistant  to  the 

Secretary  of  Agriculture 
AGR  386    Special  Assistant  to  the 

Director,  &npowennent  Zone/ 

Enterprise  Community 
AGR  393    Confidential  Assistant  to  the 

Administrator,  Rural  Envelopment 

Administration 
AGR  402    Confidential  Assistant  to  the 

Director,  Office  of  Conmiiunications 
AGR  404    Confidential  Assistant  to  the 

Director  of  Persoimel 
AGR  405    Staff  Assistant  to  the  Deputy 

Chief  of  Staff 
AGR  413    Special  Assistant  to  the  Chief 

of  Natural  Resources  Conservation 

Service 
AGR  415    Confidential  Assistant  to  the 

Administrator,  Rural  UtiUties  Service 
AGR  417    Confidential  Assistant  to  the 

Administrator,  Agricultural  Marketing 

Service 
AGR  418    Confidential  Assistant  to  the 

Chief,  Natural  Resources  Conservation 

Service 
AGR  422    Special  Assistant  to  the 

Administrator,  Farm  Service  Agency 
AGR  426    Deputy  Director,  Special 

Projects  to  the  Director,  Office  of 

Communications 
AGR  427    Confidential  Assistant  to  the 

Deputy  Secretary 
AGR  428    Confidential  Assistant  to  the 

Administrator,  Rural  Business  and 

Cooperative  Development  Service 
AGR  429    Confidential  Assistant  to  the 

EHrector,  Office  of  Civil  Rights 

Enforcement 
AGR  433    Confidential  Assistant  to  the 

Administrator,  Agricultural  and 

Conservation  Service 
AGR  435    Confidential  Assistant  to  the 

Administrator,  Grain  Inspection, 

Packers  and  Stockyards 

Administration 
AGR  436    Confidential  Assistant  to  the 

Administrator,  Rural  Utilities  Service 
AGR  438    Confidential  Assistant  to  the 

Chief,  Natural  Resources  Conservation 

Service 
AGR  440    Confidential  Assistant  to  the 

Administrator,  Rural  Utilities  Service 
AGR  444    Confidential  Assistant  to  the 

Administrator,  Food  and  Safety 

Inspection  Service 
AGR  446    Confidential  Assistant  to  the 

Deputy  Under  Secretary  for  Policy 

and  Planning 
AGR  448    Confidential  Assistant  to  the 

Deputy  Administrator  for  Conununity 

Development,  Rural  Business  Service 
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AGR  450    Confidential  Assistant  to  the 

Administrator,  Agricultural  Research 

Service 
AGR  451    Confidential  Assistant  to  the 

Administrator,  Farm  Service  Agency 
AGR  452    Confidential  Assistant  to  the 

Director,  Office  of  Communications 
AGR  455    Director,  Community  . 

Outreach  Division  to  the  Deputy 

Administrator,  Community 

Envelopment 
AGR  456    Special  Assistant  to  the 

Administrator,  Rural  Development/ 

Rural  Housing  Service 
AGR  458    Confidential  Assistant  to  the 

Deputy  Administrator  for  Community 

Development,  Rural  Business  Service 
AGR  459    Confidential  Assistant  to  the 

Administrator,  Farm  Agency  Service 
AGR  461    Special  Assistant  to  the 

Chief,  Forest  Service 
AGR  462    Special  Assistant  to  the 

Director,  Empowerment  Zone/ 

Enterprise  Community 
AGR  465    Confidential  Assistant  to  the 

Administrator,  Rural  UtiUties  Service 
AGR  467    Staff  Assistant  to  the 

Assistant  Secretary  for  Administration 
AGR  470    Staff  Assistant  to  the 

Assistant  Deputy  Chief  of  Staff 
AGR  471    Confidential  Assistant  to  the 

Administrator,  Agricultural  Marketing 

Service 
AGR  473    Confidential  Assistant  to  the 

Administrator,  Farm  Service  Agency 
AGR  474    Confidential  Assistant  to  the 

Deputy  Administrator  for  Special 

Nutrition  Programs,  Food  Consumer 

Service 
AGR  475    Confidential  Assistant  to  the 

Administrator,  Animal  and  Plant 

Inspection  Service 
AGR  477    Special  Assistant  to  the 

Associate  Administrator,  Rural 

Business  Service 
AGR  478    Confidential  Assistant  to  the 

Director,  Tobacco  and  Peanuts 

Division,  Farm  Service  Agency 
AGR  479    Special  Assistant  to  the 

Administrator,  Risk  Management 

Agency 
AGR  480    Special  Assistant  to  the 

Administrator,  Cooperative  State 

Research,  Education  and  Extension 

Service 
AGR  481    Staff  Assistant  to  the  Deputy 

Administrator,  Community 

Development 
AGR  482    Confidential  Assistant  to  the 

Administrator,  Rural  UtiUties  Service 
AGR  483    Confidential  Assistant  to  the 

Administrator,  Rural  Business  Service 
AGR  484    Special  Assistant  to  the 

Administrator,  Food  and  Inspection 

Service 
AGR  485    Special  Assistant  to  the 

Administrator,  Food  and  Inspection 

Service 
AGR  486    Deputy  Press  Secretary  to  the 

Director,  Office  of  Communications 


AGR  487    Confidential  Assistant  to  the 

Administrator,  Farm  Service  Agency 
AGR  488    Confidential  Assistant  to  the 

Administrator,  Economic  Research 

Service 
AGR  489    Confidential  Assistant  to  the 

Chief  Financial  Officer 
AGR  492    Confidential  Assistant  to  the 

Administrator,  Risk  Management 

Agency 
AGR  493    Special  Assistant  to  the 

Administrator,  Grain  Inspection, 

Packers  and  Stockyards 

Administration 

Section  213.3314    Department  of 
Conunerce 

COM  3    Senior  Advisor  to  the  Chief  of 

Staff 
COM  12    Special  Assistant  to  the 

E)eputy  Secretary 
COM  16    Executive  Assistant  to  the 

General  Counsel 
COM  17    Special  Assistant  to  the 

General  Counsel 
COM  70    Director,  Office  of 

Communications  and  Congressional 

Liaison  to  the  Assistant  Secretary  for 

Economic  Envelopment,  Economic 

Development  Administration 
COM  162    Special  Assistant  to  the 

Assistant  Secretary  for  International 

Economic  Policy,  IntemaUonal  Trade 

Administration 
COM  165    Director,  Office  of  Business 

Liaison  to  the  Secretary  of  Commerce 
COM  181     Special  Assistant  to  the 

Assistant  Secretary  for 

Communications  and  Information 
COM  189    Special  Assistant  to  the 

Assistant  Secretary  for  National 

Communications  and  Information 

Administration 
COM  190    Director,  Office  of 

Congressional  Affairs  to  the  Assistant 

Secretary  for  Communication  and 

InformaUon 
COM  194    Special  Assistant  to  the 

Under  Secretary,  National  Oceanic 

and  Atmospheric  Administration 
COM  202    Legislative  Affairs  Specialist 

to  the  Deputy  Assistant  Secretary  for 

Legislative  and  Intergovernmental 

Affairs 
COM  204    Special  Assistant  to  the 

Chief  Scientist,  National  Oceanic  and 

Atmospheric  Administration 
COM  217     Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
COM  224    Senior  Advisor  to  the 

Undersecretary  for  International 

Trade 
COM  237    Special  Assistant  to  the 

Under  Secretary  for  International 

Trade 
COM  259    Director  of  Congressional 

Affairs  to  the  Under  Secretary  for 

International  Trade 
COM  277    Special  Assistant  to  the 

IDirector  of  Public  Affairs 


COM  284    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Intergovernmental  Affairs,  Office  of 

Legislative  and  Intergovernmental 

Affairs 
COM  289    Confidential  Assistant  to  the 

Assistant  Secretary  for  Legislative  and 

Intergovernmental  Affairs 
COM  292    Special  Assistant  to  the 

Assistant  Secretary  for  Legislative  and 

Intergovernmental  Affairs 
COM  298    Special  Assistant  to  the 

Assistant  Secretary  for 

Communications  and  Information, 

National  Telecommunications  and 

Information  Administration 
COM  308    Special  Assistant  to  the 

Assistant  Secretary  for  Trade 

Development 
COM  312    Special  Assistant  to  the 

Director  General  of  the  U.S.  and 

Foreign  Commercial  Service 
COM  326    Confidential  Assistant  to  the 

Assistant  Secretary  and  Director 

General,  U.S.  and  Foreign  Commercial 

Service 
COM  327    Special  Assistant  to  the 

Deputy  Secretary  of  Commerce 
COM  335    Legislative  Affairs  Specialist 

to  the  Enputy  Assistant  Secretary  for 

Legislative  and  Intergovernmental 

Affairs 
COM  342    Special  Assistant  to  the 

Director  of  White  House  Liaison 
COM  345    Director  of  Public  Affairs  to 

the  Under  Secretary  for  International 

Trade  Administration 
COM  350    Deputy  Director,  Office  of 

Business  Liaison  to  the  Director, 

Office  of  Business  Liaison 
COM  365    Special  Assistant  to  the 

Director,  Minority  Busine^ 

Development  Agency 
COM  379    Special  Assistant  to  the 

General  Counsel 
COM  390    Confidential  Assistant  to  the 

Under  Secretary  for  Economic  Affairs/ 

Administration 
COM  393     Legislative  Affairs  Specialist 

to  the  Deputy  Assistant  Secretary  for 

Legislative  and  Intergovenunental 

Affairs 
COM  394    Deputy  Director  to  the 

Director,  Office  of  Public  Affairs 
COM  397    Congressional  Affairs  Officer 

to  the  Assistant  Director  for 

Commerce 
COM  416    Director,  Office  of  Consumer 

Affairs  to  the  Secretary  of  Commerce 
COM  420    Special  Assistant  to  the 

Director  General  of  the  United  States 

and  Foreign  Commercial  Service, 

International  Trade  Administration 
COM  423    Director  of  Congressional 

Affairs  to  the  Assistant  Secretary  and 

Commissioner,  Patent  and  Trademark 

Office 
COM  437    Senior  Advisor  to  the 

Director,  Office  of  Business  Liaison 
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COM  438    Confidential  Assistant  to  the 

Director,  Office  of  Business  Liaison 
COM  447    Confidential  Assistant  to  the 

Chief  of  Staff 
COM  462    Director  of  Congressional 

Affairs  to  the  Assistant  Secretary  and 

Commissioner  of  Patent  and 

Trademarks 
COM  467    Confidential  Assistant  to  the 

Director,  Office  of  External  Affairs 
COM  468    Special  Assistant  to  the 

Under  Secretary  for  Export 

Administration 
COM  486    Speechwriter  to  the 

Assistant  to  the  Secretary  and 

Director,  Office  of  Policy  and  Strategic 

Planning 
COM  502     Deputy  Director  of  Advance 

to  the  Director  of  Advance,  Office  of 

External  Affairs 
COM  527    Executive  Assistant  to  the 

Secretary  of  Commerce 
COM  530    Special  Assistant  to  the 

Under  Secretary  for  Technology, 

Technology  Administration 
COM  538    Special  Assistant  to  the 

Deputy  Chief  of  Staff 
COM  543     Confidential  Assistant  to  the 

Director,  Office  of  Public  Affairs, 

International  Trade  Administration 
COM  549    Special  Assistant  to  the 

Deputy  Under  Secretary  Economic 

Affairs 
COM  560     Senior  Policy  Advisor  to  the 

Assistant  to  the  Secretary  and 

Director,  Office  of  PoUcy  and  Strategic 

Planning 
COM  561     Special  Assistant  to  the 

Assistant  Secretary  and 

Commissioner,  Patent  and  Trademark 

Office 
COM  563     Deputy  Director  of 

Scheduling  to  the  Deputy  Director  of 

External  Affairs  and  Director  of 

Scheduling 
COM  570    Senior  Policy  Advisor  to  the 

Assistant  to  the  Secretary  and 

Director,  Office  of  Policy  and  Strategic 
-  Planning 
COM  579    Director  of  Legislative, 

Intergovernmental  and  Public  Affairs 

to  the  Under  Secretary,  Bureau  of 

Export  Administration 
COM  583    Special  Assistant  to  the 

Chief  of  Staff 
COM  585    Chief,  Intergovernmental 

Affairs  to  the  Director,  Office  of 

Sustainable  Development  and 

Intergovernmental  Affairs 
COM  592     Special  Assistant  to  the 

Assistant  Secretary  Trade 

Administration 
COM  601    Director,  Office  of  Public 

Affairs  to  the  Under  Secretary  for 

Oceans  and  Atmosphere,  National 

Oceanic  and  Atmospheric 

Administration 
COM  604    Assistant  Director  for 

Communications  to  the  Director, 

Bureau  of  the  Census 


COM  607    Intergovernmental  Affairs 

Specialist  to  the  Chief 

Intergovernmental  Affairs,  Office  of 

Sustainable  Development  and 

Intergovernmental  Affairs  (NOAA) 
COM  612    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Service 

Industries  and  Finance,  International 

Trade  Administration 
COM  613    Executive  Assistant  to  the 

Deputy  Secretary  of  Commerce 
COM  618    Confidential  Assistant  to  the 

Director,  Secretariat  Staff 
COM  622    Confidential  Assistant  to  the 

Assistant  Secretary  for  Economic 

Development  Administration 
COM  625    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Technology  Policy 
COM  631     Special  Advisor  to  the 

Director,  Oceanic  smd  Atmospheric 

Administrator 
COM  644     Special  Assistant  to  the 

Director,  Office  of  Sustainable 

Development  and  Intergovernmental 

Affairs 
COM  645     Special  Assistant  to  the 

Director,  Legislative, 

Intergovernmental  and  Public  Affairs 
COM  648    Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Vocational  and  Adult  Education. 
COM  651     Confidential  Assistant  to  the 

Director  for  Communications  and 

Press  Secretary 
COM  659    Director,  Office  of  White 

House  Liaison  to  the  Deputy  Chief  of 

Staff 
COM  664     Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  the 

U.S.  and  Foreign  Commercial  Service 
COM  666    Confidential  Assistant  to  the 

Director,  Office  of  Legislative  Affairs 
COM  668    Deputy  Assistant  Secretary 

for  Textiles,  Apparel  and  Consumer 

Goods  to  the  Assistant  Secretary  for 

Trade  Development 
COM  672    Speechwriter  to  the 

Assistant  to  the  Secretary  and 

Director,  Office  of  PoUcy  and  Strategic 

Planning 
COM  680    Deputy  Press  Secretary- 
Agency  Coordination  to  the  Director 

for  Communications  and  Press 

Secretary 
COM  682    Associate  Under  Secretary 

for  Economic  Affairs  to  the  Under 

Secretary  for  Economic  Affairs 
COM  683     Senior  Advisor  to  the 

Assistant  Secretary  for  Import 

Administration 
COM  685    Deputy  Assistant  Secretary 

for  Policy  and  Planning  to  the 

Assistant  to  the  Secretary  and 

Director,  Office  of  Policy  and  Strategic 

Planning 
COM  686    Director  of  Advance  to  the 

Deputy  Chief  of  Staff  for  External 

Affairs 


COM  687    Policy  Advisor  and  Counsel 
to  the  Assistant  to  the  Secretary  and 
Director,  Office  of  Policy  and  Strategic 
Planning 

COM  689    Confidential  Assistant  to  the 
Deputy  Chief  of  Staff  for  External 
Affairs 

COM  690    Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Agreements  Compliance 

COM  69 1  Director  of  Planning  and 
Scheduling  to  the  Deputy  Chief  of 
Staff  for  External  Affairs 

COM  692    Director,  Secretariat  for 
Electronic  Commerce  to  the  Assistant 
to  the  Secretary  and  Director,  Office  of 
Policy  and  Strategic  Planning 

COM  693    Senior  Advisor  to  the 
Director,  Office  of  Sustainable 
Development  and  Intergovernmental 
Affairs 

Section  213.3315    Department  of  Labor 

LAB  17    Director  of  Intergovernmental 

Affairs  to  the  Assistant  Secretary  for 

Congressional  tmd  Intergovernmental 

Affairs 
LAB  35    Special  Assistant  to  the 

Director,  Director,  Women's  Bureau 
LAB  41     Chief  of  Staff  to  the  Assistant 

Secretary  for  Office  of  Congressional 

and  Intergovernmental  Affairs 
LAB  45    Executive  Assistant  to  the 

Assistant  Secretary  for  Occupational 

Safety  and  Health  Standards 
LAB  66    Executive  Assistant  to  the 

Deputy  Assistant  Secretary,  Office  of 

Federal  Contracts  Compliance 

Programs,  Employment  Standards 

Administration 
LAB  83    Special  Assistant  to  the 

Assistant  Secretary,  Pension  and 

Welfare  Benefits  Administration 
LAB  87  .  Staff  Assistant  to  the  Assistant 

Secretary  for  Employment  Standards, 

Employment  Standards 

Administration 
LAB  92    Senior  Advisor  to  the 

Secretary  of  Labor 
LAB  93    Special  Assistant  to  the 
^  Secretary  to  the  Secretary  of  Labor 
LAB  101    Special  Assistant  to  the 

Administrator  Wage  and  Hour 

Division,  Employment  Standards 

Administration 
LAB  103    Secretary's  Representative, 

Boston,  MA  to  the  Associate  Director, 

Intergovernmental  Affairs 
LAB  104    Secretary's  Representative  to 

the  Associate  Director, 

Intergovernmental  Affairs 
LAB  105    Secretary's  Representative, 

Philadelphia,  PA  to  the  Associate 

Director,  Office  of  Congressional  and 

Intergovernmental  Affairs 
LAB  106    Secretary's  Representative, 

Atlanta,  GA  to  the  Director, 

Intergovernmental  Affairs 
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LAB  107    Secretary's  Representative 

Chicago,  HI  to  the  Associate  Director, 

Intergovernmental  Affairs 
LAB  109    Secretary's  Representative  to 

the  Associate  Director 
LAB  110    Secretary's  Representative  to 

the  Associate  Director,  Congressional 

and  Intei^ovemmental  Affairs 
LAB  111     Secretary's  Representative  to 

the  Associate  Director,  Office  of 

Congressional  and  Intergovernmental 

Affairs 
LAB  ri2    Secretary's  Representative, 

Seattle,  WA  to  the  Director,  Office  of 

Intergovernmental  Affairs 
LAB  123    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Policy 
LAB  125    Special  Assistant  to  the 

Assistant  Secretary,  Employment 

Standards  Administration 
LAB  126    Special  Assistant  for  Public 

Affairs  to  the  Assistant  Secretary 

Employment  Standards 

Administration 
LAB  129    Press  Secretary  to  the 

Assistant  Secretary  for  Occupational 

Safety  and  Health,  Occupational 

Safety  And  Health  Administration 
LAB  130    Special  Assistant  to  the 

Executive  Secretary 
LAB  132    Associate  Director  for 

Congressional  Affairs  to  the  Assistant 

Secretary  for  Congressional  and 

Intergovernmental  Affairs 
LAB  137    Press  Secretary  to  the 

Assistant  Secretary  for  Public  Affairs 
LAB  139    Special  Assistant  to  the  Wage 

Hour  Administrator 
LAB  143     Special  Assistant  to  the 

Assistant  Secretary  for  Employment 

and  Training 
LAB  145    Intergovernmental  Officer  to 

the  Associate  Director 

Intergovernmental  Affairs 
LAB  147    Attorney-Advisor  (Labor) 

(Counsel  to  the  Solicitor)  to  the 

Solicitor  of  Labor 
LAB  151     Special  Assistant  to  the 

Director,  Women's  Bureau 
LAB  153     Special  Assistant  to  the 

Assistant  Secretary  for  Occupational 

Safety  and  Health 
LAB  159    Special  Assistant  to  the 

Deputy  Under  Secretary  for 

International  Affairs,  Bureau  of 

International  Labor  Affairs 
LAB  160    Director  of  Scheduling  and 

Advance  to  the  Chief  of  Staff 
LAB  161     Special  Assistant  to  the 

Director  of  Scheduling  and  Advance 
LAB  164    Director  of  Communications 

and  Public  Information  to  the 

Assistant  Secretary  for  Employment 

and  Training 
LAB  168    Director  of  Public  Liaison  to 

the  Secretary 
LAB  170    Special  Assistant  to  the 

Deputy  Secretary  of  Labor 
LAB  171    Confidential  Assistant  to  the 

Secretary  of  Labor 


LAB  175    White  House  Liaison  to  the 

Deputy  Secretary 
LAB  177    Special  Assistant  to  the 

Secretary  of  Labor 
LAB  179    Special  Assistant  to  the 

Assistant  Secretary,  Employment 

Standards  Administration 
LAB  182    Counselor  to  the  Deputy 

Secretary  of  Labor 
LAB  187    Legislative  Assistant  to  the 

Assistant  Secretary  for  Employment 

and  Training 
LAB  191    Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
LAB  196    Executive  Assistant  to  the 

Assistant  Secretary,  Veterans 

Employment  and  Training 
LAB  197    Legislative  Assistant  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
LAB  203    Executive  Assistant  to  the 

Assistant  Secretary  for  Veterans' 

Employment  and  Training 
LAB  204    Special  Assistant  to  the 

Assistant  Secretary  for  Veterans' 

Employment  and  Training 
LAB  205     Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Congressional  and  Intergovernmental 

Affairs 
LAB  212    Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
LAB  217    Associate  Director  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
LAB  220    Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
LAB  230    Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
LAB  233    Special  Assistant  to  the 

Assistant  Secretary,  Emplojrment 

Standards  Administration 
LAB  239    Special  Assistant  to  the 

Secretary  of  Labor 
LAB  240    Legislative  Assistant  to  the 

Assistant  Secretary  for  Congressional 

and  Intergovernmental  Affairs 
LAB  244    Special  Assistant  to  the 

Secretary  of  Labor 
LAB  248    Special  Assistant  to  the  Chief 

of  Staff 
LAB  252    Speech  Writer  to  the 

Assistant  Secretary  for  Public  Affairs 
LAB  253    Deputy  Counselor  to  the 

Secretary  of  Labor 
LAB  259    Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
LAB  260    Special  Assistant  to  the  Chief 

of  Staff 
LAB  262    Special  Assistant  to  the 

Deputy  Assistant  Secretary,  Office  of 

Federal  Contract  CompUance 

Programs 
LAB  263    Special  Assistant  to  the 

Administrator,  Wage  and  Hour 

Division 
LAB  264    Staff  Assistant  to  the 

Administrator,  Wage  and  Hour 

Division 


LAB  272    Special  Assistant  to  the 

Assistant  Secretary  for  Mine  Safety 

and  Health 
LAB  280    Special  Assistant  to  the 

Assistant  Secretary  for  Occupational 

Safety  and  Health 
LAB  281     Senior  Public  Affairs  Advisor 

to  the  Assistant  Secretary  for  Pubhc 

Affairs 
LAB  283    Advisor  to  the  Assistant 

Secretary  for  Mine  Safety  and  Health 
LAB  284    Legislative  Assistant  to  the 

Administrator,  Office  of  Policy  and 

Research,  Employment  and  Training 

Administration 
LAB  285    Chief  of  Staff  to  the  Assistant 

Secretary  for  Employment  and 

Training 

Section  21 3.3316    Department  of 
Health  and  Human  Services 

HHS  14    Special  Assistant  to  the 

Executive  Secretary 
HHS  17    Director  of  Scheduling  to  the 

Chief  of  Staff,  Office  of  the  Secretary 
HHS  31    Special  Assistant  to  the 

Secretary  of  Health  and  Human 

Services 
HHS  120    Special  Assistant  to  the 

General  Counsel 
HHS  187    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation  (Health) 
HHS  230    Attorney  Advisor  (Special 

Assistant)  to  the  General  Coimsel 
HHS  276    Special  Assistant  for  Liaison 

to  the  Associate  Commissioner  for 

Legislative  Affairs 
HHS  315    Special  Assistant  to^the 

Director  of  Intergovernmental  Affairs 
HHS  331     Special  Assistant  to  the 

Administrator,  Health  Care  Financing 

Administration 
HHS  336    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation  (Human  Services) 
HHS  340    Executive  Assistant  to  the 

Assistant  Secretary  for  Legislation 
HHS  346    Congressional  Liaison 

Speciahst  to  the  Deputy  Assistant 

Secretary  for  Legislation 

(Congressional  Liaison) 
HHS  368    Senior  Press  Officer  to  the 

Health  Care  Financing  Administration 
HHS  373    Confidential  Assistant  to  the 

Executive  Secretary 
HHS  374    Confidential  Assistant  to  the 

Executive  Secretary 
HHS  395    Special  Assistant  to  the 

Director,  Office  of  Community      . 

Services,  Administration  for  Children 

and  Families. 
HHS  399    Special  Assistant  to  the 

Assistant  Secretary  for  Children  and 

Families 
HHS  415    Special  Assistant  to  the 

Secretary,  Department  of  Health  and 

Human  Services 
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HHS  419    Special  Assistant  to  the 

Secretary  of  Health  and  Human 

Services 
HHS  424    Confidential  Assistant 

(Scheduling)  to  the  Director  of 

Scheduling 
HHS  427    Executive  Director, 

President's  Committee  on  Mental 

Retardation  to  the  Assistant  Secretary 

for  the  Administration  for  Children 

and  Families 
HHS  487    Confidential  Assistant  to  the 

Administrator,  Health  Care  Financing 

Administration 
HHS  500    Director,  Office  of 

Professional  Relations  to  the  Director, 

Center  for  Health  Plans  and  Providers, 

Health  Care  Financing  Administration 
HHS  510    Deputy  Director,  Office  of 

Professional  Relations  to  the  Director, 

Office  of  Professional  Relations, 

Health  Care  Financing  Administration 
HHS  512     Special  Assistant  to  the 

Assistant  Secretary  for  Children  and 

Families 
HHS  527    Confidential  Assistant 

(Scheduling)  to  the  Director  of 

Scheduling 
HHS  529    Confidential  Assistant 

(Scheduling)  to  the  Director  of 

Scheduling  and  Advance 
HHS  549    Speechwriter  to  the  Director 

of  Speechwriting,  Office  of  the  Deputy 

Assistant  Secretary  for  PubUc  Affairs 

(Media) 
HHS  553    Director  of  Communications 

to  the  Deputy  Assistant  Secretary  for 

Public  Affairs  (Policy  and  Strategy) 
HHS  556    Director  of  Speechwriting  to 

the  Deputy  Assistant  Secretary  for 

Public  Affairs  (Media) 
HHS  558    Confidential  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs 
HHS  585    Special  Assistant 

(Speechwriter)  to  the  Director  of 

Speechwriting 
HHS  588    Director,  Division  of 

Intergovernmental  Affairs  to  the 

Assistant  Secretary  for  the 

Administration  for  Children  and 

Families 
HHS  589    Speechvmter  to  the  Director 

of  Speechwriting 
HHS  590    Confidential  Assistant 

(Advance)  to  the  Director  of 

Scheduling  and  Advance 
HHS  615    Special  Assistant  to  the 

Director  of  Communications, 

Communications  Services  Division 
HHS  622     Special  Assistant  to  the 

Director,  Office  of  Professional 

Relations,  Health  Care  Financing 

Administration 
HHS  624    Special  Assistant  to  the 

Commissioner,  Administration  for 

Children  and  Families 
HHS  625    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Public 

Affairs  (Policy  and  Strategy) 


HHS  628    Special  Assistant  to  the 

Administrator,  Substance  Abuse  and 

Mental  Health  Services 

Administration 
HHS  632    Special  Outreach 

Coordinator  to  the  Assistant  Secretary 

for  Public  Affairs 
HHS  634    Special  Assistant  to  the 

Deputy  Director,  Office  of  Child 

Support  Enforcement 
HHS  636    Senior  Advisor  to  the 

Director,  hidian  Health  Service 
HHS  639    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Policy 

and  External  Affairs 
HHS  643    Executive  Assistant  for 

Legislative  Projects  to  the  Assistant 

Secretary  for  Health 
HHS  644    White  House  Liaison  to  the 

Chief  of  Staff 
HHS  645     Strategic  Planning  and  Policy 

Coordinator  to  the  Deputy  Assistant 

Secretary  for  Public  Affairs  (Policy 

and  Strategy) 
HHS  646    Deputy  Chief  of  Staff  to  the 

Chief  of  Staff 
HHS  652    Executive  Assistant  to  the 

Assistant  Secretary  for  Planning  and 

Evaluation 
HHS  656    Confidential  Assistant,  Office 

of  Scheduling  to  the  Director  of 

Scheduling 
HHS  657    Executive  Director, 

Presidential  Advisory  Coimcil  on 

HIV/AIDS  to  the  Assistant  Secretary 

for  Public  Health  and  Science 
HHS  658    Confidential  Assistant 

(Scheduling)  to  the  Director  of 

Scheduling 
HHS  659    Special  Assistant  to  the 

Deputy  Secretary 
HHS  660    Confidential  Assistant  to  the 

Executive  Secretary 
HHS  661     Special  Assistant  to  the 

Deputy  Secretary  of  Health  and 

Human  Services 
HHS  662    Confidential  Assistant  to  the 

Deputy  Chief  of  Staff 
HHS  664    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation 
HHS  665    Deputy  Director  for  Policy  to 

the  Director  of  Intergovernmental 

Affairs 
HHS  666    Deputy  Director  for 

Operations  to  the  Director  of 

Intergovernmental  Affairs 
HHS  667    Confidential  Assistant  to  the 

Executive  Secretary 

Section  213.331 7    Department  of 
Education 

EDU  1     Special  Assistant  to  the 
Secretary's  Regional  Representative, 
Region  D( 

EDU  4    Deputy  Secretary's  Regional 
Representative,  Region  IV  (Atlanta, 
GA)  to  the  Secretary's  Regional 
Representative 


EDU  5    Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing 

Staff 
EDU  6    Confidential  Assistant  to  the 

Special  Assistant  to  the  Secretary 
EDU  7    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU  10    Confidential  Assistant  to  the 

Assistant  Secretary  for  Vocational  and 

Adult  Education 
EDU  12    Press  Assistant  to  the  Director 

Office  of  Public  Affairs 
EDU  13    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  14    Special  Assistant  to  the 

Director,  Office  of  Bilingual  Education 

and  Minority  Languages  Affairs 
EDU  16    Special  Assistant  to  the 

Assistant  Secretary, 

Intergovernmental  and  Interagency 

Affairs 
EDU  19    Director,  Intergovernmental 

and  Interagency  Affairs  Coordination 

to  the  Deputy  Assistant  Secretary, 

Intergovernmental  and  Constituent 

Relations 
EDU  20    Steward  to  the  Chief  of  Staff 
EDU  21    Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Vocational  and  Adult  Education 
EDU  22    Confidential  Assistant  to  the 

Special  Advisor  to  the  Secretary  in 

the  Office  of  the  Secretary 
EDU  23    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  24    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Regional  and  Community  Services 
EDU  25     Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  26    Confidential  Assistant  to  the 

Assistant  Secretary,  Office  for  Civil 

Rights 
EDU  28    Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of  Civil 

Rights 
EDU  29    Special  Assistant  to  the 

Assistant  Secretary,  Office  of  Special 

Education  and  Rehabilitative  Services 
EDU  30    Director,  Scheduling  and 

Briefing  Staff  to  the  Chief  of  Staff, 

Office  of  the  Secretary 
EDU  31    Director,  Congressional  Affairs 

to  the  Assistant  Secretary,  Office  of 

Legislation  and  Congressional  Affairs 
EDU  34    Special  Assistant  to  the 

Commissioner,  Rehabilitation  Service 

Administration 
EDU  37    Special  Assistant  to  the 

Assistant  Secretary,  Office  for  Civil 

Rights 
EDU  38    Deputy  Assistant  Secretary  for 

Intergovernmental  and  Constituent 

Relations  to  the  Assistant  Secretary, 

Office  of  Intergovernmental  and 

Interagency  Affairs 
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EDU  39    Special  Assistant  to  the 

Assistant  Secretary,  OPE 
EDU  41    Confidential  Assistant  to  the 

Special  Assistant  to  the  Secretary 
EDU  42    Special  Assistant  to  the 
Assistant  Secretary  for  Elementary 
and  Secondary  Education 
EDU  43    Confidential  Assistant  to  the 
Director,  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs 
EDU  46    Special  Assistant  to  the 
Assistant  Secretary,  Office  of 
Vocational  and  Adult  Education 
EDU  48    Special  Assistant/Chief  of 
Staff  to  the  Assistant  Secretary,  Office 
of  Elementary  and  Secondary 
Education 
EDU  49    Confidential  Assistant  to  the 

Director  ScheduUng  and  Briefing  Staff 
EDU  50    Special  Assistant  to  the 

Director,  Office  of  PubUc  Affairs 
EDU  51    Director,  White  House 
Initiatives  on  Tribal  Colleges  and 
Universities  to  the  Assistant 
Secretary,  Office  of  Vocational  and 
Adult  Education 
EDU  52    Special  Assistant  to  the 

Director,  Office  of  PubUc  Affairs 
EDU  53    Special  Assistant  to  the 
Assistant  Secretary,  Office  of 
Vocational  and  Adult  Education 
EDU  54    Confidential  Assistant  to  the 
Assistant  Secretary  for  Legislation  and 
Congressional  Affairs 
EDU  55    Special  Assistant  (Special 
Advisor,  HBCU)  to  the  Director, 
Historically  Black  Colleges  and 
Universities  Staff 
EDU  56    Special  Assistant  to  the 
Secretary's  Regional  Representative, 
Region  VII 
EDU  58    Confidential  Assistant  to  the 

Director,  Executive  Secretariat 
EDU  59    Special  Assistant  to  the 

Deputy  Secretary, 
EDU  60    Confidential  Assistant  to  the 
Chief  of  Stafi",  Office  of  the  Secretary 
EDU  61    Special  Assistant  to  the 
Assistant  Secretary  of  Special 
Education  and  Rehabifitative  Services 
EDU  65    Confidential  Assistant  to  the 

Director,  Office  of  Public  Affairs 
EDU  66    Special  Assistant  to  the 
Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services 
EDU  67    Special  Assistant  to  the 

Secretary  of  Education 
EDU  69    Confidential  Assistant  to  the 
Special  Assistant,  Office  of  the 
Deputy  Secretary 
EDU  71    Executive  Assistant  to  the 

Deputy  Secretary  of  Education 
EDU  73    Confidential  Assistant  to  the 
Deputy  Assistant  Secretary, 
Intergovernmental  and  Constituent 
Relations 
EDU  74    Chief  of  Staff  to  the  Deputy 

Secretary 
EDU  75    Confidential  Assistant  to  the 
Secretary's  Regional 


< 


EDU  76    Special  Assistant  to  the 
Assistant  Secretary,  Office  of 
Postsecondary  Education 
EDU  78    Special  Assistant  to  the 
Assistant  Secretary,  Office  of 
Postsecondary  Education 
EDU  80    Deputy  Director  for  PoUcy  and 
Programs  to'the  Director,  Office  of 
Bilingual  Education  and  Minority 
Language  Affairs 
EDU  81    Special  Assistant  to  the    ' 

Secretary  of  Education 
EDU  82    Deputy  Director  for 
Administration  and  Management  to 
the  Director,  Office  of  Bilingual 
Education  and  Minority  Language 
Affairs 
EDU  85    Special  Assistant  to  the 
Deputy  Assistant  Secretary,  Office  of 
Student  Financial  Assistance 
Programs 
EDU  86    Deputy  Assistant  Secretary  for 
Regional  and  Community  Services  to 
the  Assistant  Secretary,  Office  of 
Intergovernmental  and  Interagency 
Affairs 
EDU  87    Special  Assistant  to  the 
Director,  Office  of  Special  Education 
Programs 
EDU  88    Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Regional  and  Community  Services 
EDU  89    Special  Assistant  to  the 

Counselor  to  the  Secretary 
EDU  90    Special  Assistant  to  the 

Counselor  to  the  Secretary 
EDU  92    Deputy  Assistant  Secretary  for 
Management  and  Planning  to  the 
Assistant  Secretary  for  Elementary 
and  Secondary  Education 
EDU  93    Confidential  Assistant  to  the 
Special  Assistant,  Office  of  the 
Secretary 
EDU  94    Special  Assistant  to  the 
Assistant  Secretary,  Office  of 
Vocational  and  Adult  Education 
EDU  96    Special  Assistant  to  the 
Director,  Scheduling  and  Briefing, 
Office  of  the  Secretary 
EDU  98    Special  Assistant  to  the 
Special  Advisor  to  the  Secretary 
EDU  100    Confidential  Assistant  to  the 

Senior  Advisor  to  the  Secretary 
EDU  101    Deputy  Secretary's  Regional 
Representative  to  the  Secretary's 
Regional  Representative,  Region  I, 
Boston,  MA 
EDU  102    Special  Assistant  to  the 

Deputy  Secretary 
EDU  103    Secretary's  Regional 
Representative,  Region  VIII-Denver, 
CO,  to  the  Assistant  Secretary  for 
Intergovernmental  and  Interagency 
Affairs 
EDU  104    Special  Assistant  to  the 

Counselor  to  the  Secretary 
EDU  106    Special  Assistant  to  the 
Senior  Advisor  to  the  Secretary 
(Director,  America  Reads  Challenge) 


EDU  107    Secretary's  Regional 
Representative,  Region  V,  Chicago,  IL, 
to  the  Director,  State,  Local  and 
Regional  Services  Staff,  Office  of 
Intergovernmental  and  Interagency 
Affairs 
EDU  109    Secretary's  Regional 
Representative,  Region  VII,  Kansas 
City.  MO,  to  the  Director,  of  the  State, 
Local  and  Regional  Services  Staff, 
Office  of  Intergovernmental  and 
Interagency  Affairs 
EDU  110    Secretary's  Regional 
Representative-Region  II,  New  York, 
N.Y.  to  the  Deputy  Assistant  Secretary 
for  Regional  Services 
EDU  113    Special  Assistant  to  the 

Director,  Corporate  Liaison 
EDU  114    Special  Assistant  to  the 
Assistant  Secretary,  Office  of 
Elementary  and  Secondary  Education 
EDU  117    Director,  Historically  Black 
Colleges  to  the  Assistant  Secretary, 
Office  of  Postsecondary  Education 
EDU  120    Special  Assistant  to  the 
Deputy  Secretary,  Office  of  the 
Deputy  Secretary 
EDU  122    Deputy  Secretary's  Regional ' 
Representative  Region  VI,  Dallas, 
Texas  to  the  Secretary's  Regional      — 
Representative 
EDU  123     Secretary's  Regional 
Representatives  Region  VI,  Dallas,  TX, 
to  the  Assistant  Secretary  for 
Intergovernmental  and  Interagency 
Affairs 
EDU  124    Executive  Assistant  to  the 
Assistant  Secretary,  Office  of 
Vocational  and  Adult  Education 
EDU  127    Secretary's  Regional 
Representative,  Region  I,  Boston, 
Massachusetts  to  the  Director, 
Regional  Services  Staff 
EDU  131     Secretary's  Regional 
Representative,  Region  IX,  San 
Francisco,  CA,  to  the  Director.  State, 
Local  and  Regional  Services  Staff. 
Office  of  Intergovernmental  and 
Interagency  Affairs 
EDU  132    Confidential  Assistant  to  the 
Director,  Office  of  Educational 
Technology,  Office  of  the  Deputy 
Secretary 
EDU  133    Director,  Corporate  Liaison  to 
the  Assistant  Secretary,  Office  of 
Intergovernmental  and  Interagency 
Affairs 
EDU  135    Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Regional  Services 
EDU  136    Confidential  Assistant  to  the 
Assistant  Secretary,  Office  of 
Legislation  and  Congressional  Affairs 
EDU  1 38    Special  Assistant  to  the 

Under  Secretary 
EDU  139    Confidential  Assistant  to  the 

General  Counsel 
EDU  140    Liaison  for  Community  and 
Junior  Colleges  to  the  Assistant 
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Secretary  for  Vocational  and  Adult 

Education 
EDU  144    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Regional  Services 
EDU  145    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  146    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  148    Special  Assistant  to  the 

Assistant  Secretary,  Office  of  Special 

Education  and  Rehabilitative  Services 
EDU  149    Director,  White  house 

Initiative  on  Hispanic  Education  to 

the  Assistant  Secretary,  Office  of 

Intergovernmental  and  Interagency 

Affairs 
EDU  150    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Regional  Services 
EDU  157     Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU  159    Confidential  Assistant  to  the 

Chief  Financial  Officer 
EDU  164    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Intergovernmental  and  Interagency 

Affairs 
EDU  166    Special  Assistant  to  the 

Director  Regional  Services  Staff 
EDU  170    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Regional  Services 
EDU  171    Director,  Legislation  Staff  to 

the  Assistant  Secretary  for  Legislation 

and  Congressional  Affairs 
EDU  172    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  173    Special  Assistant  to  the 

Coimselor  to  the  Secretary 
EDU  174    Special  Assistant  to  the 

Director,  Office  of  Educational 

Technology 
EDU  177    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Regional  Services 
EDU  190    Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  191    Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing 

Staff 
EDU  198    Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Secondary  and  Elementary  Education 
EDU  203    Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Elementary  and  Secondary  Education 
EDU  208    Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Legislation  and  Congressional  Affairs 
EDU  216    Confidential  Assistant  to  the 

Under  Secretary,  Office  of  the  Under 

Secretary 


EDU  219    Congressional  Assistant  to 

the  Special  Assistant  to  the  Deputy 

Secretary 
EDU  220    Confidential  Assistant  to  the 

Director,  Office  of  Public  Affairs 
EDU  223    Confidential  Assistant  to  the 

Special  Advisor  to  the  Secretary 
EDU  225    Confidential  Assistant  to  the 

Director,  Intergovernmental  and 

Interagency  Coordination 
EDU  240    Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU  247    Confidential  Assistant  to  the 

Deputy  Secretary 
EDU  249    Confidential  Assistant  to  the 

Director,  Office  of  Public  Affairs 
EDU  255    Confidential  Assistant  to  the 

Assistant  Secretary  (Office  of 

Postsecondary  Education) 
EDU  256    Confidential  Assistant  to  the 

Chief  of  Staff 
EDU  282    Confidential  Assistant  to  the 

Director,  Scheduling  and  Briefing 

Staff 
EDU  299    Confidential  Assistant  to  the 

Special  Assistant,  Office  of  the 

Secretary 
EDU  332    Confidential  Assistant  to  the 

Advisor  to  the  Secretary  (Director, 

America  Reads  Challenge) 
EDU  340    Deputy  Secretary's  Regional 

Representative,  Region  II,  New  York, 

NY,  to  the  Secretary's  Regional 

Representative 
EDU  347    Secretary's  Regional 

Representative,  Region  X,  Seattle, 

WA,  to  the  Director  of  the  State,  Local 

and  Regional  Services  Staff,  Office  of 

Intergovernmental  and  Interagency 

Affairs . 
EDU  356    Deputy  Director,  to  the 

Director,  Office  of  PubUc  Affairs 
EDU  404    Secretary's  Regional 

Representative,  Region  IV,  Atlanta. 

GA.  to  the  Director,  State.  Local  and 

Regional  Services  Staff.  Office  of 

Intergovernmental  and  Interagency 

Affairs 
EDU  427    Confidential  Assistant  to  the 

Assistant  Secretary  for  Legislation  and 

Congressional  Affairs 

Section  213.3318    Environmental 
Protection  Agency 

EPA  171    Congressional  Liaison 

Specialist  to  the  Director. 

Congressional  Liaison  Division 
EPA  172    Special  Assistant  to  the  . 

Assistant  Administrator,  Office  of 

Sohd  Waste  and  Emergency  Response 
EPA  175    Director,  Office  of  the 

Executive  Secretariat  to  the  Chief  of 

Staff,  Office  of  the  Administrator 
EPA  177    Senior  Policy  Advisor  to  the 

Assistant  Administrator.  Office  of  Air 

and  Radiation 
EPA  182    Legal  Advisor  to  the 

Assistant  Administrator  for 


Prevention,  Pesticides  and  Toxic 

Substances 
EPA  184    Chief,  Policy  Counsel  to  the 

Assistant  Administrator,  Office  of 

Water 
EPA  187    Counsel  to  the  Assistant 

Administrator  for  Air  and  Radiation 
EPA  188    Legislative  Coordinator  to  the 

Assistant  Administrator,  Office  of 

Sohd  Waste  and  Emergency  Response 
EPA  194     Special  Assistant  to  the 

Associate  Administrator  for 

Commiuiications,  Education,  and 

Pubhc  Affairs 
EPA  198    Assistant  to  the  Deputy 

Administrator  for  External  Affairs 
EPA  199    PoUcy  Advisor  to  the 

Assistant  Administrator  for  Air  and 

Radiation 
EPA  201    Executive  Assistant  to  the 

Associate  Administrator  for  Regional 

Operations  and  State  and  Local 

Relations 
EPA  202    Special  Assistant/Advanced 

Program  Advisor  to  the  Assistant 

Administrator  for  Enforcement  and 

Compliance  Assurance 
EPA  203    Special  Assistant  to  the 

Associate  Administrator,  Office  of 

Regional  Operations  and  State/Local 

Relations 
EPA  204    Special  Assistant  to  the  Chief 

of  Staff 
EPA  205    Senior  Advisor  to  the 

Assistant  Administrator  for  the  Office 

of  Policy  Planning  and  Evaluation 
EPA  206    Special  Assistant  to  the 

Administrator 
EPA  208    Special  Assistant  to  the 

Associate  Administrator 
EPA  209    Assistant  to  the  Deputy  Chief 

to  the  Deputy  Chief  of  Staff 

(Scheduling) 
EPA  210    Staff  Assistant  to  the  Deputy 

Associate  Administrator 
EPA  211    Assistant  to  the  Deputy 

Administrator  for  External  Affairs 
EPA  212    Staff  Assistant  to  the  Deputy . 

Associate  Administrator  for 

Commimications,  Education  and 

Public  Affairs 
EPA  213    Deputy  Associate 

Administrator  for  State  and  Local 

Relations  to  the  Associate 

Administrator 
EPA  214    Special  Assistant  to  the 

Administrator,  Office  of  the 

Administrator 
EPA  215    Attorney- Ad  visor  to  the 

Associate  General  Counsel 
EPA  216    Special  Assistant  to  the  Chief 

of  Staff 
EPA  217    Congressional  Liaison 

Specialist  to  the  Director,  Office  of 

Congressional  Affairs 
EPA  218    Deputy  Associate 

Administrator  to  the  Associate 

Administrator,  Congressional  and 

Intergovernmental  Relations 
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Section  213.3322    Surface 
Tmnsportation  Board  (DOT) 

STB  1    Confidential  Assistant  to  the 
Chairman 

Section  213.3323    Federal 
Communications  Commission 

FCC  20    Associate  Chief  to  the  Chief. 

Office  of  Public  Affairs 
FCC  23    Special  Assistant  for 

Legislative  Affairs  to  the  Chairman 
FCC  24    Special  Assistant  to  the  Chief, 

International  Bureau 
FCC  26    Special  Assistant  (Public 

Affairs)  to  the  Chief,  Cable  Services 

Bureau 
FCC  27    Special  Advisor  to  the  Bureau 

Chief,  Cable  Services  Bureau 

Section  21 3.3323    Overseas  Private 
Investment  Corporation 

OPIC  18    Confidential  Assistant  to  the 
President  and  Chief  Executive  Officer 

OPIC  19    Special  Assistant  for 
Congressional  and  Intergovernmental 
Affairs  to  the  Managing  Director, 
Congressional  and  Intergovemmented 
Affairs 

OPIC  20    Director,  Protocol  and  Special 
Initiatives  to  the  Vice  President, 
Investment  Development  Department 

Section  213.3325    United  States  Tax 
Court 

TCOUS  41    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  42    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  43    Secretary  (Confidential 

Assistant)  to  a  Judge 
TCOUS  44    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  45    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  46    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  47    Secretary  (Confidential 

Assistant)  to  a  Judge 
TCOUS  48    Secretary  and  Confidential 

Assistfmt  to  a  Judge 
TCOUS  49    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  50    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  51    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  52    Secretary  (Confidential 

Assistant)  to  a  Judge 
TCOUS  53    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  54    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  56    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  57     Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  58    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  59    Secretary  and  Confidential 

Assistant  to  a  Judge 


TCOUS  60    Secretary  (Confidential 

Assistant)  to  a  Judge 
TCOUS  61    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  62    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  63    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  64    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  65    Secretary  and  Confidential 

Assistant  to  a  Judge 
TCOUS  66  Trial  Clerk  to  a  Judge 
TCOUS  67  Trial  Clerk  to  a  Judge 
TCOUS  68  Trial  Clerk  to  a  Judge 
TCOUS  69  Trial  Clerk  to  a  Judge 
TCOUS  70  Trial  Clerk  to  a  Judge 
TCOUS  71  Trial  Clerk  to  a  Judge 
TCOUS  72  Trial  Clerk  to  a  Judge 
TCOUS  73  Trial  Clerk  to  a  Judge 
TCOUS  74  Trial  Clerk  to  a  Judge 
TCOUS  75  Trial  Clerk  to  a  Judge 
TCOUS  7  7  Trial  Clerk  to  a  Judge 
TCOUS  79  Trial  Clerk  to  a  Judge 
TCOUS  80    Secretary  (Confidential 

Assistant)  to  a  Judge 
TCOUS  82    Secretary  (Confidential 

Assistant)  to  a  Judge 

Section  213.3327    Department  of 
Veterans  Affairs 

VA  72    Special  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Affairs 
VA  74    Special  Assistant  to  the 

Secretary  of  Veterans  Affairs 
VA  78    Special  Assistant  to  the 

Assistant  Secretary  for  Finance  and 

Information  Resources  Management 
VA  79    Special  Assistant  to  the 

Assistant  Secretary  for  Human 

Resources  and  Administration 
VA  84    Special  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Affairs 
VA  87    Special  Assistant  to  the 

Secretary  of  Veterans  Affairs 
VA  89    Special  Assistant  to  the 

Director,  National  Cemetery  System 
VA  90    Executive  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Veterans  Affairs 
VA  91    Special  Assistant  to  the 

Secretary  of  Veterans  Affairs 
VA  92    Special  Assistant  to  the  Deputy 

Secretary  of  Veterans  Affairs 
VA  93     Special  Assistant  to  the 

Secretary  of  Veterans  Affairs 
VA  94    Executive  Assistant  to  the 

Secretary  of  Veterans  Affairs/Deputy 

Chief  of  Staff 

Section  213.3328    United  States 
Information  Agency 

USIA  12    Special  Assistant  to  the 

Director,  Office  of  Congressional  and 

Intergovernmental  Affairs 
USL\  14    Program  Officer  to  the 

Associate  Director,  Bureau  of 

Information 


USIA  22    Supervisory  Public  Affairs 

Specialist  (New  York.  New  York)  to 

the  Associate  Director,  Bureau  of 

Information,  Foreign  Press  Center 
USIA  33    Media  Relations  Advisor  to 

the  Director,  Office  of  Pubfic  Liaison 
USL\  43    Director.  Office  of  Citizen 

Exchanges  to  the  Associate  Director, 

Bureau  of  Educational  and  Cultural 

Affairs 
USIA  54    Special  Assistant  to  the 

Director,  Office  of  Citizen  Exchanges 
USIA  67    Chief,  Voluntary  Visitors 

Division  to  the  Director,  Office  of 

International  Visitors,  Bureau  of 

Educational  and  Cultural  Affairs 
USL\  89    Staff  Director,  Advisory 

Board  for  Cuba  Broadcasting  to  the 

Chairman  of  the  Advisory  Board 
USL\  93    Program  Officer  to  the  Deputy 

Director,  Office  of  Eimjpean  and  NIS 

Affairs 
USIA  101    PubUc  Affairs  Specialist  to 

the  Director,  New  York  Foreign  Press 

Center,  New  York,  NY 
USLM18    Special  Assistant  to  the 

Director,  United  States  Information 

Agency 
USL\  124    Special  Assistant  to  the 

Associate  Director  for  Programs, 

Bureau  of  Information 
USIA  125    Special  Assistant  to  the 

Director,  Office  of  Academic 

Programs,  Bureau  of  Educational  and 

Cultural  Affairs 
USIA  126    Special  Assistant  to  the 

Director,  Office  of  Congressional  and 

Intergovernmental  Affairs 
USIA  127    Writer  to  the  Director,  Office 

of  Pohcy 
USIA  137    Deputy  Director  to  the 

Director,  Office  of  Arts  America 
USIA  138    Senior  Coordinator  for 

Multi-Media  Development  to  the 

Associate  Director,  Biueau  of 

Information 
USIA  141     Director,  Office  of  Support 

Services  to  the  Associate  Director  of 

the  Bureau  of  Information 
USL\  145    Confidential  Assistant  to  the 

Director,  Office  of  Cuba  Broadcasting 
USIA  146    Confidential  Assistant  to  the 

Director,  United  States  Information 

Agency 
USIA  147    Senior  Coordinator  for 

Public  Diplomacy  Programs  to  the 

Associate  Director,  Bureau  of 

Information 
USIA  149    Special  Assistant  to  the 

Director,  Office  of  International 

Visitors 
USL\  150    Confidential  Assistant  to  the 

Director,  Voice  of  America 
USIA  152    Director,  Office  of 

Congressional  and  External  Affairs  to 

the  Director,  International 

Broadcasting  Bureau 
USIA  153    Senior  Advisor  to  the 

Director.  Citizen  Exchanges 
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USIA154    Confidential  Assistant  to  the 
Director,  Office  of  Cuba  Broadcasting 

Section  213.3330    Securities  and 
Exchange  Commission 

SEC  2    Confidential  Assistant  to  a 

Commissioner 
SEC  3    Confidential  Assistant  to  a 

Commissioner 
SEC  4    Confidential  Assistant  to  the 

Chief  of  Staff 
SEC  5    Confidential  Assistant  to  a 

Commissioner 
SEC  6    Confidential  Assistant  to  a 

Commissioner 
SEC  8    Secretary  (OA)  to  the  Chief 

Accoimtant 
SEC  1 1    Confidential  Assistant  to  the 

Chairman 
SEC  12    Director  of  Public  Affairs  to  the 

Chairman,  Securities  and  Exchange 

Commission 
SEC  15    Secretary  (OA)  to  the  Director, 

Market  Regulation 
SEC  1 6    Secretary  to  the  Director 
SEC  18    Secretary  to  the  Director, 

Division  Of  hivestment  Management 
SEC  19    Secretary  to  the  Director, 

Division  of  Corporate  Finance 
SEC  24    Secretary  to  the  Chief 

Economist 
SEC  28    Confidential  Assistant  to  the 

Chairman  of  the  Securities  and 

Exchange  Commission 
SEC  29    Secretary  to  the  Deputy 

Director  of  Market  Regulation 
SEC  31     Public  Affairs  Specialist  to  the 

Director  of  Public  Affairs 
SEC  32    Special  Assistant  for  Press 

Relations  to  the  Director  of  Public 

Affairs,  Pohcy  Evaluation  and 

Research 
SEC  34    Secretary  to  the  Executive 

Director 
SEC  3  7     Writer-Editor  to  the  Chief  of 

Staff 

Section  213.3331     Department  of 
Energy 

DOE  439    Public  Assistant  to  the 

Director,  Office  of  Public  Affairs 
DOE  576    Director,  Office  of 

Scheduling  and  Logistics  to  the 

Assistant  Secretary  for  Human 

Resources  and  Management 
DOE  576     Special  Assistant  to  the 

Assistant  Secretary  for  Policy  and 

International  Affairs 
DOE  580    Staff  Assistant  to  the 

Director,  Office  of  Nonproliferation 

and  National  Security 
DOE  587     Staff  Assistant  to  the 

Assistant  Secretary  for  Environmental 

Safety  and  Health 
DOE  591     Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Building 

Technologies 
DOE  602    Senior  Staff  Advisor  to  the 

Director,  Office  of  Energy  Research 


DOE  603    Special  Assistant  to  the 

Director,  Office  of  Strategic  Planning 

and  Analysis 
DOE  604    Staff  Assistant  to  the 

Assistant  Secretary  for  PoUcy  and 

International  Affairs 
DOE  610    Staff  Assistant  to  the 

Director,  Office  of  Energy  Research 
DOE  615     Staff  Assistant  to  the 

Director,  Office  of  hiteUigence  and 

National  Security 
DOE  622    Legislative  Affairs  Specialist 

to  the  Deputy  Assistant  Secretary  for 

Senate  Liaison,  Office  of 

Congressional  and  Intergovernmental 

Affairs 
DOE  625    Staff  Assistant  to  the 

Associate  Deputy  Secretary  for  Field 

Management 
DOE  626    Staff  Assistant  to  the  Deputy 

Assistemt  Secretary  for  Transportation 

Technologies 
DOE  631     Special  Assistant  to  the  Press 

Secretary,  Press  Services  Division, 

Office  of  PubUc  and  Consumer  Affairs 
DOE  644    Staff  Assistant  to  the 

Assistant  Secretary  for  Efficiency  and 

Renewable  Energy  , 

DOE  654    Confidential  Staff  Assistant 

to  the  Director,  Office  of  Economic 

Impact  and  Diversity 
DOE  655     Special  Assistant  for 

Regulatory  Compliance  to  the  Deputy 

Assistant  Secretary  for  Compliance 

and  Program  Coordination 
DOE  657     Special  Assistant  to  the 

Director,  Office  of  Economic  Impact 

and  Diversity 
DOE  658    Director,  Office  of  Natiual 

Gas  PoUcy  to  the  Principal  Deputy 

Assistant  Secretary  for  Policy 
DOE  663    Assistant  Director  for  Energy 

Research  (Communications  and 

Development)  to  the  Director,  Office 

of  Energy  Research 
DOE  684    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Planning, 

Pohcy  and  Budget 
EKDE  665     Special  Liaison  (Federal 

Power  Marketing  Administration)  to 

the  Assistant  Secretary  for  Energy 

Efficiency  and  Renewable  Energy 
DOE  666    Special  Assistant  to  the 

Director,  Press  Services  Division 
DOE  667    Special  Assistant  to  the 

Assistant  Secretary  for  Energy  and 

Renewable  Energy 
DOE  672     Staff  Assistant  to  the 

Assistant  Secretary  for  Policy  and 

International  Affairs 
DOE  674    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Technical  and 

Financial  Assistance 
DOE  676    Confidential  Assistant  to  the 

Assistant  Secretary  for  Environmental 

Management 
DOE  678    Staff  Assistant  to  the 
Assistant  Secretary  for  Fossil  Energy 


DOE  679    Special  Assistant  to  the 
Assistant  Secretary  for  Policy  and    ^ 
International  Affairs 
DOE  680    Staff  Assistant  to  the  Chief 

Financial  Officer 
DOE  681     Special  Assistant  to  the 
Director,  Office  of  Worker  and 
Community  Transition 
DOE  682    Senior  Advisor  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Affairs 
DOE  684    Program  Specialist  to  the 
Director,  International  Policy  and 
Analysis  Division 
DOE  686    Associate  Director  to  the 
Director,  Office  of  Nuclear  Energy, 
Science  and  Technology 
DOE  694    Staff  Assistant  to  the 
Director,  Office  of  Budget  Planning 
and  Customer  Service 
DOE  695    Legislative  Affairs  Liaison 
Officer  to  the  Deputy  Assistant 
Secretary  for  House  Liaison 
DOE  697     Special  Assistant  to  the 
Assistant  Secretary  for  Environmental 
Management 
DOE  699    Special  Assistant  to  the 
Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy 
DOE  701    Special  Assistant  to  the 
Assistant  Secretary  for  Defense 
Programs 
DOE  702     Special  Assistant  to  the 
Director,  Office  for  Worker  and 
Community  Transition 
DOE  704    Special  Assistant  to  the 

Secretary  of  Energy 
DOE  705    Special  Assistant  to  the 

Secretary  of  Energy 
DOE  707  Executive  Assistant  to  the 

Secretary  of  Energy 
DOE  708     Special  Projects  Liaison 
Specialist  to  the  Director,  Public 
Affairs 
DOE  709    Senior  Advisor  to  the 
Assistant  Secretary  for  Environment. 
Safety  and  Health 
DOE  710    Special  Assistant  to  the 

Deputy  Secretary  of  Energy 
DOE  712    Special  Assistant  to  the 
Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy 
DOE  713    Staff  Assistant  (Legal)  to  the 
Assistant  Secretary  for  Enviroimiental 
Management 
DOE  714    Special  Assistant  for  Energy 
Security  and  International  Issues  to 
the  Assistant  Secretary  for  Fossil 
Energy 
DOE  715    Special  Assistant  to  the 

Director,  ScheduUng  and  Logistics 
DOE  716    Briefing  Book  Coordinator  to 
the  Director,  Scheduling  and  Logistics 
DOE  717    Special  Assistant  to  the 

Director,  Scheduling  and  Advance 
DOE  718    Intergovernmental  Specialist 
to  the  Deputy  Assistant  Secretary, 
Office  of  Planning,  Budget  and  Pohcy 
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DOE  719    Special  Assistant  to  the 

Director,  Office  of  Worker  and 

Commimity  Transition 
DOE  720    Director  of  Communications 

to  the  Assistant  Secretary  for  Enei^gy 

Efficiency  and  Renewable  Energy 
DOE  721    Speech  writer  to  the  Director, 

Office  of  PubUc  Affairs 
DOE  722    Special  Assistant  to  the 

Assistant  Secretary  for  Energy 

Efficiency  and  Renewable  Energy 
DOE  723    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Bmlding  Technology,  State  and 

Commimity  Programs 
DOE  724    Special  Assistant  to  the 

Secretary  and  Director  of  Logistics 

and  Advance  to  the  Assistant 

Secretary  for  Human  Resources  and 

Administration 
DOE  726    Staff  Assistant  to  the  Special 

Assistant  and  Acting  Assistant 

Secretary  of  Pohcy  and  International 

Affairs 
DOE  727    Staff  Assistant  to  the 

Director,  Scheduling  and  Advance 
DOE  729    Staff  Assistant  to  the 

Director,  Office  of  Scheduling  and 

Advance 
DOE  730    Confidential  Assistant  to  the 

Director,  Office  of  Economic  Impact 

and  Diversity 
DOE  732    White  House  Liaison  to  the 

Secretary  of  Energy 
DOE  733    Special  Assistant  for 

Management  Reform  to  the  Secretary 

of  Energy 
DOE  734    Senior  Program  Advisor  to 

the  Associate  Deputy  Secretary  for 

Field  Management 
IX)E  735    Confidential  Assistant  to  the 

Director  of  Energy  Research 
DOE  736    Special  Assistant  to  the 

Director,  Office  of  Energy  Research 
DOE  737    Special  Assistant  to  the 

Secretary  of  Energy 
DOE  738    Special  Assistant  to  the 

Associate  Deputy  Secretary  for  Field 

Management  ^ 
DOE  739    Special  Assistant  to  the 

Secretary  and  Director  of  Scheduling 

to  the  Assistant  Secretary  for  Human 

Resources  and  Administration 
DOE  740    Special  Assistant  to  the 

Director,  Office  of  Civilian 

Radioactive  Management 
DOE  741    Special  Assistant  to  the 
Deputy  Assistant  Secretary  for  Natural 
Gas  and  Petroleiun  Technology 
DOE  742    Special  Assistant  to  the 
Assistant  Secretary  for  Human 
Resoiut:es  and  Administration 
DOE  743    Special  Assistant  to  the 
Assistant  Secretary  for  PoUcy  and 
International  Affairs 
DOE  744    Special  Assistant  for  External 
Programs  to  the  Director.  Office  of 
Nuclear  Energy,  Science  and 
Technology 


DOE  747    Deputy  Assistant  Secretary 
,  for  Senate  Liaison  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs 

Federal  Energy  Regulatory  Commission 

FERC 1    Special  Assistant  to  the 

Director,  Office  of  External  Affairs 
FERC  2  Confidential  Assistant  to  a 

Member 
FERC  3  Confidential  Assistant  to  a 

Member 
FERC  4  Attorney-Advisor  (PubUc 

UtiUties)  to  the  General  Coimsel 
FERC  6  Confidential  Assistant  to  a 

Member 
FERC  13  Technical  Advisor  to  a 

Member 

Section  213.3332  Small  Business 
Administration 

SB  A  11  Deputy  Assistant  Administrator 
for  Congressional  and  Legislative 
Affairs  to  the  Assistant  Administrator 
for  Congressional  and  Legislative 
Affairs 

SBA63  Special  Assistant  to  the 
Associate  Administrator  for 
Communications  and  Public  Liaison 

SBA  100  Special  Assistant  to  the 
Regional  Administrator,  DaUas 
Regional  Office 

SBA  128  Assistant  Administrator  for 
Women's  Business  Ownership  to  the 
Associate  Deputy  Administrator  for 
Economic  Development 

SBA  151  Director  of  External  Affairs  to 
the  Associate  Administrator  for 
Communications  and  PubUc  Liaison 

SBA  157  Special  Assistant  to  the 
Associate  Deputy  Administrator  for 
Capital  Access 

SBA  168  Director  of  Intergovernmental 
Affairs  to  the  Associate  Administrator 
for  Communications  and  Public 
Liaison 

SBA  169  Regional  Administrator, 
Region  I,  Boston,  MA,  to  the 
Administrator,  SmaU  Business 
Administration 

SBA  172  Regional  Administrator, 
Region  Vn,  Kansas  City,  MO,  to  the 
Administrator,  Small  Business 
Administration 

SBA  174  Regional  Administrator,- 
Region  V,  Chicago,  IL  to  the 
Administrator,  SmaU  Business 
Administration 

SBA  175  Regional  Administrator, 
Region  IV,  Atlanta,  GA,  to  the 
Administrator,  Small  Business 
Administrator 

SBA  176  Regional  AdministratQr. 
Region  II,  New  York,  NY,  to  the 
Administrator,  Small  Business 
AdministraUon 

SBA  188  Regional  Administrator, 
Region  IX,  San  Francisco,  to  the 
Administrator,  Small  Business 
Administration 


SBA  189  Regional  Administrator, 

Region  X,  Seattle,  WA,  to  the 

Administrator,  Small  Business 

AdministraUon 
SBA  193  Director  of  International  Trade 

to  the  Assistant  Administrator  for 

IntemaUonal  Trade 
SBA  196  Director  of  CommunicaUons 

to  the  Assistant  Administrator  of 

Communications 
SBA  197  Deputy  to  the  Associate 

Deputy  Administrator,  Office  of 

Economic  Development 
SBA  198  Deputy  Associate 

Administrator  to  the  Associate 

Administrator  for  Commimications 

and  PubUc  Liaison 
SBA  199  Senior  Advisor  (Director, 

Welfare  to  Work  Initiative)  to  the 

Associate  Deputy  Administrator, 

Office  of  Entrepreneurial 

Development 
SBA  200  Senior  Advisor  to  the 

Associate  Administrator  for 

Communications  and  Public  Liaison 
SBA  201  Deputy  Director,  Welfare  to 

Work  Irutiative  to  the  Senior  Advisor 

(Director,  Welfare  to  Work  Initiative) 

to  the  Associate  Deputy 

Administrator,  Entrepreneurial 

Development 
SBA  202  Special  Assistant  to  the  Chief 

of  Staff 
SBA  205  Deputy  Scheduler  to  the  Chief 

of  Staff 
SBA  206  National  Director  for 

Community  Outreach  to  the 

Administrator,  Small  Business 

AdministraUon 
SBA  208  Special  Assistant  to  the  Senior 

Advisor  to  the  Associate  Deputy 

Administrator  of  Entrepreneurial 

Development 
SBA  210  Special  Assistant  to  the  Senior 

Advisor  to  the  Administrator 
SBA  211  Speech  Writer  to  the  Associate 

Administrator  for  Commiuucations 

and  PubUc  Liaison 

Section  213.3333  Federal  Deposit 
Insurance  Corporation  — 

FDIC  15  Secretary  to  the  Chairman 

Section  213.3334  Federal  Trade 
Commission 

FTC  2  Director  of  PubUc  Affairs 

(Supervisory  PubUc  Affairs  SpeciaUst) 

to  the  Chairman 
FTC  22  Secretary  (Office  Automation) 

to  the  Director,  Bureau  of  CompeUUon 
FTC  23  Special  Assistant  to  a 

Commissioner 
FTC  24  Special  Assistant  to  a 

Commissioner 

Section  213.3337  General  Services 
Administration 

GSA  11  Special  Assistant  to  the 
Associate  Administrator  for 
Enterprise  Development 
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GSA  24  Special  Assistant  to  the 

Commissioner,  PubUc  Buildings 

Service 
GSA  26  Special  Assistant  to  the 

Commissioner,  Public  Building 

Service 
GSA  51  Special  Assistant  to  the 

Administrator 
GSA  52  Senior  Advisor  to  the 

Commissioner,  PubUc  Buildings 

Service 
GSA  69  Special  Assistant  to  the 

Associate  Administrator  for 

Congressional  and  Intergovernmental 

Affairs 
GSA  89  Special  Assistant  to  the 

Associate  Administrator  for 

Congressional  and  Intergovernmental 

Affairs 
GSA  90  Deputy  Associate 

Administrator  to  the  Associate 

Administrator  for  Congressional  and 

Intergovernmental  Affairs 
GSA  91  Special  Assistant  to  the 

Associate  Administrator  for 

Govemmentwide  PoUcy 
GSA  94  Congressional  Relations  Officer 

to  the  Associate  Administrator,  Office 

of  Congressional  and 

Intergovernmental  Affairs 
GSA  95  Deputy  Chief  of  Staff  to  the 

Chief  of  Staff 
GSA  113  Special  Assistant  to  the 

Regional  Administrator  (Boston,  MA) 
GSA  114  Special  Assistant  to  the 

Regional  Administrator,  Northeast 

and  Caribbean  Region 
GSA  118  Special  Assistant  to  the 

Regional  Administrator,  Great  Lakes 

Region 
GSA  119  Special  Assistant  to  the 

Regional  Administrator,  Great  Lakes 

Region 
GSA  130  Special  Assistant  to  the 

Regional  Administrator,  Region  7 
GSA  131  Supervisory  External  Affairs 

Specialist  to  the  Commissioner, 

Public  Buildings  Service 

Section  213.3339  U.S.  International 
Trade  Commission 

ITC3  Staff  Assistant  (Legal)  to  a 

Commissioner 
ITC  5  Confidential  Assistant  to  a 

Commissioner     - 
ITC  13  Senior  Economist  to  a 

Commissioner 
ITC  15  Confidential  Assistant  to  a 

Commissioner 
ITC  17  Attorney- Advisor  (General)  to 

the  Chairman 
ITC  31  Executive  Assistant  to  a 

Commissioner 

Section  213.3340  National  Archives 
and  Records  Administration 

NARA3  Presidential  Diarist  to  the 
Archivist  of  the  United  States 


Section  213.3341  National  Labor 
Relations  Board 

NLRB  1  Confidential  Assistant  to  the 
Chairman 

Section  213.3342  Export-Import  Bank 
of  the  United  States 

EXIM  3  Administrative  Assistant  to  the 

President  and  Chairman 
EXIM  30  Administrative  Assistant  to 

the  Director 
EXIM  44  Personal  and  Confidential 

Assistant  to  the  Vice  Chairman 
EXIM  45  Administrative  Assistant  to 

the  Director,  Bank  Board  of  Directors 
EXIM  46  Special  Assistant  to  the  First 

Vice  President  and  Vice  Chair 
EXIM  48  Administrative  Assistant  to 

the  Director,  Bank  Board  of  Directors 
EXIM  49  Deputy  Chief  of  Staff  to  the 

Chief  of  Staff  and  Vice  President, 

Congressional  and  External  Affairs 
EXIM  50  Personal  and  Confidential 

Assistant  to  the  Chairman 
EXIM  51  Assistant  to  the  President  and 

Chairman,  Export  Import  Bank  of  the 

United  States 

Section  213.3343  Farm  Credit 
Administration 

FCA  1  Special  Assistant  to  the 

Chairman 
FCA  8  Secretary  to  the  Chairman 
FCA  11  Special  Assistant  to  a  Member 
FCA  13  Special  Assistant  to  a  Member 
FCA  15  Congressional  and  Pubhc 
Affairs  Specialist  to  the  Director  of 
Congressional  and  Public  Affairs 

Section  213.3344  Occupational  Safety 
and  Health  Review  Commission 

OSHRC  2  Special  Assistant  to  the 
Chairman  of  the  Occupational  Safety 
and  Health  Review  Commission 

Section  213.3346  Selective  Service 
System 

SSS  16  Special  Assistant  to  the  Director 

of  Selective  Service 
SSS  17  Executive  Director  to  the 

Director  of  Selective  Service 
SSS  18  Confidential  Assistant  to  the 

Director  of  Selective  Service 

Section  213.3347  Federal  Mediation  and 
Conciliation  Service 

FMCS8  Public  Affairs  Director  to  the 

Director,  Federal  Mediation  and 

ConciUation  Service 
FMCS  9  Special  Assistant  to  the 

Director,  Federal  Mediation  and 

ConciUation  Service 

Section  213.3348  National  Aeronautics 
and  Space  Administration 

NASA  28  PubUc  Affairs  SpeciaUst  to 
the  Associate  Administrator  for  PubUc 
Affairs 

NASA  31  Executive  Assistant  to  the 
Administrator 


NASA  33  Legislative  Affairs  SpeciaUst 

to  the  Associate  Administrator, 

Legislative  Affairs 
NASA  34    Manager.  Multimedia 

Relations  to  the  Associate 

Administrator  for  PubUc  Affairs 
NASA  35    Director  for  Enterprise 

Liaison  to  the  Associate 

Administrator  for  Aeronautics  and 

Space  Transport  Technology 
NASA  37    International  Programs 

SpeciaUst  to  the  Associate 

Administrator,  Office  of  External 

Programs 
NASA  38    Writer-Editor  to  the 

Associate  Administrator  for  PubUc 

Affairs 
NASA  39    PubUc  Affairs  SpeciaUst  to 

the  Associate  Administrator  for  PubUc 

Affairs 
NASA  40    Legislative  Affairs  SpeciaUst 

to  the  Associate  Administrator  for 

Legislative  Affairs 
NASA  41     State  Local 

Intergovenmiiental  Affairs  Specialist 

to  the  Associate  Administrator  for 

PoUcy  and  Plans 
NASA  42    Staff  Assistant  to  the  White 

House  Liaison  Officer 
NASA  43     Radio  Production  Specialist 

to  the  Associate  Administrator,  Public 

Affairs 
NASA  44    Program  SpeciaUst  to  the 

Special  Assistant  to  the  Administrator 

Section  213.3351    Federal  Mine  Safety 
and  Health  Review  Commission 

FM8    Attorney  Advisor  to  a 

Commissioner 
FM  1 7    Confidential  Assistant  to  a 

Commissioner 
FM  25    Attorney-Advisor  to  a 

Commissioner 
FM  26    Attorney-Advisor  (General)  to 

the  Chairman 
FM  28    Confidential  Assistant  to  a 

Commissioner 
FM  29    Attorney-Advisor  to  a 

Commissioner 
FM  30    Confidential  Assistant  to  a 

Commissioner 

Section  213.3355    Social  Security 
Administration 

SSA  4    Special  Assistant  to  the  Chief  of 

Staff 
SSA  5    Executive  Assistant  to  the 

Commissioner  of  Social  Security 
SSA  6    Press  Officer  to  the  Deputy 

Commissioner  for  Communications 
SSA  7    Deputy  Press  Officer  to  the 

Deputy  Commissioner  for 

Communications 

Section  213.3356    Commission  on  Civil 
Aig/its 

OCR  9    Executive  Assistant  to  the  Staff 

Director 
CCR  12    Special  Assistant  to  a 

Conmiissioner 
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CCR  13    Special  Assistant  to  a 

Conunissioner 
CCR  14    Deputy  General  Counsel  to  the 

General  Counsel, 
CCR  23    Special  Assistant  to  a 

Commissioner 
CCR  30    Special  Assistant  to  a 

Conmiissioner 
CCR  32    Special  Assistant  to  a 

Conunissioner 

Section  213.3357    National  Credit 
Union  Administration 

NCUA  9    Staff  Assistant  to  the 

Chairman  of  the  Board,  National 

Credit  Union  Administration 
NCUA  12    Executive  Assistant  to  a 

Board  Member 
NCUA  20    Executive  Assistant  to  a 

Board  Member 
NCUA  21    Communications  and 

Administrative  Assistant  to  a  Board 

Member 
NCUA  23    Special  Assistant  to  the 

Executive  Director 
NCUA  24    Writer-Editor  to  the 

Chairman 

Section  213.3360    Consumer  Product 
Safety  Commission 

CPSC  49    Office  of  a  Commissioner 
CPSC  50    Staff  Assistant  to  a 

Commissioner 
CPSC  52    Director,  Office  of 

Information  and  PubUc  Affairs  to  the 

Chairman 
CPSC  53    Special  Assistant  to  the 

Chairman 
CPSC  55    Executive  Assistant  to  the 

Chairman 
CPSC  56    Director,  Office  of 

Congressional  Relations  to  the 

Chairman 
CPSC  60    Special  Assistant  to  the 

Chairman 
CPSC  61    Staff  Assistant  to  a 

Commissioner 
CPSC  62    Special  Assistant  to  a 

Commissioner 
CPSC  63    Special  Assistant  to  a 

Conunissioner 
CPSC  64    Special  Assistant  (Legal)  to  a 

Commissioner 

Section  213.3364    U.S.  Arms  Control 
and  Disarmament  Agency 

ACDA  2    Secretary  (Steno  O/A)  to  the 

Deputy  Director,  U.S.  Arms  Control 

and  Disarmament  Agency 
ACDA  1 7    Secretary  (OA)  to  the 

Director 
ACDA  23    Administrative  Assistant  to 

the  Director  and  Chairman  Board  of 

Directors 
ACDA  27    Special  Assistant  to  the 

Director 
ACDA  28    Special  Assistant  to  the 

Director 
ACDA  29    Congressional  Affairs 

SpeciaUst  to  the  Director  of 

Congressional  Affairs 


ACDA  31    Special  Assistant  and 
Speechwriter  to  the  Director 

ACDA  36    Director  of  PubUc 
Information  to  the  Director 

Section  213.3367    Federal  Maritime 
Commission 

FMC 10    Special  Assistant  to  a 

Commissioner 
FMC  26    Executive  Assistant  to  the 

Chairman 
FMC  30    Special  Assistant  to  a 

Conunissioner 
FMC  35    Coimsel  to  a  Commissioner 
FMC  37    Counsel  to  a  Commissioner 

Section  213.3368    Agency  for 
International  Development 

AID  125    Executive  Assistant  to  the 

Chief  of  Staff 
AID  127    Supervisory  PubUc  Affairs 

SpeciaUst  to  the  Director,  Office  of 

External  Affairs 
AID  136    Congressional  Liaison  Officer 

to  the  Deputy  Assistant 

Administrator,  Bureau  of  Legislative 

Affairs 
AID  145    Public  Affairs  Specialist  to 

the  Chief,  Public  Liaison  Office, 

Bureau  for  Legislation  and  PubUc 

Affairs 
AID  149    Public  Affairs  SpeciaUst  to 

the  Chief,  Legislative  and  Public 

Affairs,  PubUc  Liaison  Division 
AID  150    Legislative  Affairs  SpeciaUst 

to  the  Deputy  Assistant  Administrator 
AID  151    Congressional  Liaison  Officer 

to  the  Chief  of  Legislative  and  PubUc 

Affairs,  Congressional  Liaison 

Division 
AID  152     Special  Assistant  to  the 

Assistant  Administrator,  Bureau  for 

Latin  America  and  the  Caribbean 

Section  213.3371     Office  of 
Government  Ethics 

OGE  2    Executive  Secretary  to  the 
Director,  Office  of  Govenunent  Ethics 

Section  213.3373    United  States  Trade 
and  Development  Agency 

TDA  1    Congressional  Liaison  Officer 

to  the  Director,  Trade  and 

Development  Agency 
TDA  3    Special  Assistant  for  PubUc 

Affairs  and  Marketing  to  the  Director, 

Trade  and  Development  Agency 

Section  213.3376    Appalachian 
Regional  Commission 

ARC  1 2    Senior  PoUcy  Advisor  to  the 

Federal  Co-Chairman 
ARC  13    PoUcy  Advisor  to  the  Federal 

Co-Chairman 

Section  213.3377    Equal  Employment 
Opportunity  Commission 

EEOC  13    Confidential  Assistant  to  the 
Director,  Legal  Counsel 


EEOC  15    Media  Contact  Specialist  to 

the  Director,  Office  of 

Communications  and  Legislative 

Affairs 
EEOC  25    Media  Contact  Specialist 

(Bilingual)  to  the  Director,  Office  of 

Communications  and  Legislative 

Affairs,  Office  of  the  Director 
EEOC  32    Senior  Advisor  to  a 

Commissioner 
EEOC  36    Attorney  Advisor  to  the 

General  Counsel 

Section  213.3379    Commodity  Futures 
Trading  Commission 

CFTC  3    Administrative  Assistant  to  a 

Commissioner 
CFTC  4    Administrative  Assistant  to  a 

Commissioner 
CFTC  6    Administrative  Assistant  to  a 

Commissioner 
CFTC  16    Special  Assistant  to  a 

Commissioner 
CFTC  29    Special  Assistant  to  a 

Commissioner 
CFTC  30    General  Attorney  (Special 

Counsel)  to  the  General  Coimsel 

Section  213.3382    National  Endowment 
for  the  Arts 

NEA  9    Congressional  Liaison  Officer 

to  the  Chairman 
NEA  72    Director  of  PoUcy,  Plaiming 

and  Research  to  the  Chairman 
NEA  76    Executive  Secretary  to  the 

Chairman 
NEA  77    Director  of  PubUc  Affairs  to 

the  Chairman,  National  Endowment 

for  the  Arts 
NEA  78  Special  Assistant  to  the 

Chairman 

National  Endowment  for  the  Humanities 

NEH  69    Special  Assistant  to  the 
Chairman 

Section  213.3384    Department  of 
Housing  and  Urban  Envelopment 

HUD  143    Special  Assistant  to  the 

Director,  Executive  Scheduling 
HUD  153    Executive  Assistant  to  the 

President,  Government  National 

Mortgage  Association 
HUD  198    Special  Assistant  to  the 

Senior  Advisor  to  the  Secretary 
HUD  216    Special  Assistant  to  the 

Assistant  Secretary  for  Administration 
HUD  249    Intergovernmental  Relations 

SpeciaUst  to  the  Deputy  Assistant 

Secretary  for  Intergovernmental 

Relations 
HUD  272    Deputy  Assistant  Secretary 

for  Grant  Programs  to  the  Assistant 

Secretary  for  Community  Planning 

and  Development 
HUD  281    Special  Administrator  to 

Regional  Administrator 
HUD  288    Assistant  for  Congressional 

Relations  to  the  Deputy  Assistant 

Secretary  for  Congressional  Relations 
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HUD  292    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Economic  Development 
HUD  323    Executive  Assistant  to  the 

Assistant  Secretary  for  Housing, 

Federal  Housing  Commissioner 
HUD  337    Special  Assistant  to  the 

Assistant  Secretary  for  PubUc  Affairs 
HUD  354    Special  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Indian  Housing 
HUD  385    SpeciaF Assistant  to  the 

Assistant  Secretary  for  Public  Affairs, 

Office  of  Press  Relations 
HUD  387    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  PubUc 

Affairs 
HUD  390    Legislative  Officer  to  the 

Assistant  Secretary  for  Congressional 

and  hitergovemmental  Relations 
HUD  412    Executive  Assistant  to  the 

Secretary  of  Housing  and  Urban 

Development 
HUD  419    Special  Assistant  (Speech 

Writer)  to  the  Assistant  Secretary  for 

PubUc  Affairs 
HUD  420    ScheduUng  Coordinator  to 

the  Director,  Office  of  Scheduling 
HUD  421    Assistant  Director  to  the 

Director,  Executive  Secretariat,  Office 

of  Administration 
HUD  431     Secretary's  Representative 

(Great  Plains)  to  the  Deputy  Secretary 
HUD  436    StaffAssistanttothe 

Director,  Office  of  Executive 

Scheduling 
HUD  437    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for  Public 

Affairs 
HUD  438    Director,  Office  of  Insured 

Health  Care  Facihties  to  the  Assistant 

Secretary  for  Housing-Federal, 

Housing  Commissioner 
HUD  446    Senior  Intergovernmental 

Relations  Officer  to  the  Deputy 

Assistant  Secretary  for 

Intergovernmental  Relations 
HUD  462    Staff  Assistant  to  the 

Director,  Office  of  Executive 

Scheduling 
HUD  469    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Community  Empowerment 
HUD  478    Special  Projects  Officer  to 

the  Senior  Advisor  to  the  Secretary 
HUD  482    Special  Projects  Officer  to 

the  Director,  Special  Actions  Office 
HUD  483    Special  Assistant  (Advance/ 

Security)  to  the  Director,  Executive 

Scheduling 
HUD  487    Advance/Secvuity 

Coordinator  to  the  Deputy  Chief  of 

Staff  for  Operations 
HUD  492    SpecialAssistant  to  the 

General  Deputy  Assistant  Secretary 

for  Community  Planning  and 

Development 
HUD  494    intergovernmental  Relations 

Specialist  to  the  Deputy  Assistant 


Secretary  for  Intergovernmental 

Relations 
HUD  498    Special  Projects  Officer  to 

the  Senior  Advisor  to  the  Secretary 
HUD  505    Legislative  Officer  to  the 

Deputy  Assistant  Secretary  for 

Intergovernmental  Relations 
HUD  506    Deputy  Assistant  Secretary 

for  Community  Empowerment  to  the 

Assistant  Secretary  for  Community 

Planning  and  Development 
HUD  508    Deputy  Chief  of  Staff  for 

Operations  to  the  Chief  of  Staff 
HUD  511    Special  Projects  Officer  to 

the  Secretary's  Representative,  Mid- 
Atlantic  Office 
HUD  512    Deputy  Assistant  for 

Legislation  to  the  Assistant  Secretary 

for  Congressional  and 

Intergovernmental  Relations 
HUD  513    Deputy  Assistant  Secretary 

for  Long  Range  Planning  to  the 

Assistant  Secretary  for  Public  Affairs 
HUD  514    Special  Assistant  to  the 

Secretary's  Representative 
HUD  520    Special  Assistant  to  the 

Chief  Financial  Officer 
HUD  521    Deputy  Assistant  Secretary 

for  PubUc  Housing  Investments  to  the 

Assistant  Secretary,  PubUc  and  Indian 

Housing 
HUD  528    Director,  Intergoverrunental 

Relations  to  the  Assistant  Secretary 

for  Congressional  and 

Intergovernmental  Relations 
HUD  529    Intergovernmental  Relations 

Assistant  to  the  Assistant  Secretary 

for  Congressional  and 

Intergovernmental  Relations 
HUD  530    Director  of  Executive 

Secretariat  (DAS  for  Administrative 

Services)  to  the  Chief  of  Staff  for 

Operations 
HUD  534    Special  Assistant  for  Inter- 
Faith  Conununity  Outreach  to  the 

Director,  Office  of  Special  Actions 
HUD  539    Senior  Advisor  to  the  Deputy 

Secretary 
HUD  541    Director,  Corporate  and 

Constituent  Outreach  to  the  Assistant 

Secretary  for  Public  Affairs 
HUD  542    Senior  Assistant  for 

Congressional  Relations  to  the  Deputy 

Assistant  Secretary  for  Congressional 

Relations 
HUD  543    Staff  Assistant  to  the 

Director  of  Special  Actions 
HUD  544    Special  Assistant  to  the 

Director,  Office  of  the  Executive 

Secretariat 
HUD  545    Special  Assistant  to  the 

Assistant  Secretary  for  Federal 

Housing  and  Equal  Opportunity 
HUD  546    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Commiuiity  Empowerment 
HUD  547    Briefing  Coordinator  to  the 

Director,  Executive  ScheduUng 


HUD  548    General  Deputy  Assistant 

Secretary  to  the  Assistant  Secretary 

for  PubUc  and  Indian  Housing 
HUD  549    Counselor  to  the  Assistant 

Secretary  for  Housing 
HUD  550    Intergovernmental  Relations 

SpeciaUst  to  the  Assistant  Secretary 

for  Congressional  and 

Intergovernmental  Relations 
HUD  551    Scheduling  Assistant  to  the 

Director  of  Executive  ScheduUng 
HUD  552    Deputy  Assistant  Secretary 

for  Research  to  the  Deputy  Assistant 

Secretary  for  Policy  Development 
HUD  553    General  Deputy  Assistant 

Secretary  for  PubUc  Affairs  to  the 

Assistant  Secretary  for  PubUc  Affairs 
HUD  554    Special  Assistant  to  the 

Assistant  Secretary  for  Community 

Planning  and  Development 
HUD  555    Staff  Assistant  to  the 

Director,  Office  of  Special  Programs 
HUD  556    Special  Assistant  to  the 

Assistant  Deputy  Secretary  for  Field 

PoUcy  and  Management 
HUD  558    Special  Assistant  to  the 

Director,  Intergovernmental  Relations 
HUD  559    Special  Assistant  to  the 

Secretary's  Representative 
HUD  560    Secretary's  Representative- 
Midwest  to  the  Deputy  Secretary, 

Office  of  the  Secretary's 

Representative 

Section  213.3389    National  Mediation 
Board 

NMB  52    Confidential  Assistant  to  a 

Board  Member 
NMB  53    Confidential  Assistant  to  a 

Board  Member 
NMB  54    Confidential  Assistant  to  a 

Board  Member 
NMB  55    Confidential  Assistant  to  a 

Board  Member 

Section  213.3391    Office  of  Personnel 
Management 

0PM  65    Special  Assistant  to  the 

Director,  Office  of  Congressional 

Relations 
0PM  76    Speech  Writer  to  the  Director, 

Office  of  Communications 
0PM  79    Special  Assistant  to  the 

Director,  Office  of  Congressional 

Relations 
0PM  80    Deputy  Director  to  the 

Director  of  Commimications 
0PM  82    Deputy  Director  to  the 

Director  of  Communications 
OPM  83    Legislative  Assistant  to  the 

Director,  Office  of  Congressional 

Relations 
OPM  86    Special  Assistant  to  the 

Director,  Office  of  Personnel 

Management 
OPM  87    Confidential  Assistant  to  the 

Chief  of  Staff 
OPM  88    Special  Assistant  to  the  Chief 

of  Staff 
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Section  213.3392    Federal  Labor 
Relations  Authority 

FLRA  19    Staff  Assistant  to  the 

Chairman 
FLRA  21    Director  of  External  Affairs/ 

Special  Projects  to  the  Chair,  Federal 

Labor  Relations  Board 
FLRA  22    Director  of  External  Affairs/ 

Special  Projects  to  the  Chair,  Federal 

Labor  Relations  Authority 

Section  213.3393    Pension  Benefit 
Guaranty  Corporation 

PBGC  7    Assistant  Executive  Director 

for  Legislative  Affairs  to  the  Executive 

Director 
PBGC  1 1    Special  Assistant  to  the 

Deputy  Executive  Director  and  Chief 

Financial  Officer 
PBGC  14    Special  Assistant  to  the 

Deputy  Executive  Director  and  Chief 

Financial  Officer 
PBGC  16    Senior  Advisor  to  the 

Executive  Director 

Section  213.3394    Department  of 
Transportation 

DOT  38    Special  Assistant  to  the 

Deputy  Administrator,  National 

Highway  Traffic  Safety 

Administration 
DOT  54    Congressional  Liaison  Officer 

to  the  Director,  Office  of 

Congressional  Affairs 
DOT  69    Director,  Office  of  PubUc 

Affairs  to  the  Federal  Railroad 

Administrator 
DOT  70    Special  Assistant  to  the 

Assistant  Secretary  for  Governmental 

Affairs 
DOT  100    Chief,  Consiuner  Information 

Division  to  the  Director,  Office  of 

Public  and  Consumer  Affairs 
DOT  117    Special  Assistant  to  the 

Secretary  of  Transportation 
DOT  121    Deputy  Director,  Office  of 

Congressional  Affairs  to  the  Director, 

Office  of  Congressional  Affairs 
DOT  127    Special  Assistant  and  Chief, 

Administrative  Operations  Staff  to  the 

Assistant  Secretary  for  Budget  and 

Programs 
DOT  129    Special  Counsel  to  the 

General  Counsel 
DOT  147    Special  Assistant  to  the 

Assistant  to  the  Secretary  and  Director 

of  Public  Affairs 
DOT  148    Associate  Director  of  Media 

Relations  and  Special  Projects  to  the 

Assistant  to  the  Secretary  and  Director 

of  PubUc  Affairs 
DOT  150    Special  Assistant  to  the 

Administrator,  National  Highway 

Traffic  Safety  AdministraUon 
DOT  151    Special  Assistant  to  the 

Secretary  of  Transportation 
DOT  159    Special  Assistant  to  the 

Administrator,  Federal  Highway 

Administration 


DOT  1 73    Senior  Advisor  to  the 

Administrator,  Federal  Railroad 

Administration 
DOT  217    Special  Assistant  to  the 

Associate  Deputy  Secretary 
DOT  235    Director  for  Schedvding  and 

Advance  to  the  Chief  of  Staff 
DOT  242    Deputy  Director.  Executive 

Secretariat  to  the  Director,  Executive 

Secretariat 
DOT  254    White  House  Liaison  to  the 

Chief  of  Staff 
DOT  265    Special  Assistant  to  the 

Director,  Office  of  External 

Communications 
DOT  287    SchediUing/ Advance  to  the 

Director  for  Scheduling  and  Advance, 

Office  of  the  Secretary 
DOT  293    Associate  Director.  Office  of 

Intergovernmental  and  Consumer 

Affairs  to  the  Director,  Office  of 

Intergovernmental  Affairs 
DOT  294     Special  Assistant  to  the 

Associate  Deputy  Secretary 
DOT  301    Director,  Office  of 

Intergovernmental  Affairs  to  the 

Assistant  Secretary  for  Governmental 

Affairs 
DOT  313    Director,  Office  of  PubUc  and 

Consiuner  Affairs  to  the  Deputy 

Administrator,  National  Highway 

Traffic  Safety  Administration 
DOT  315    Director  of 

Intergovernmental  and  Congressional 

Affairs  to  the  Administrator,  National 

Highway  Traffic  Safety 
-  Administration 
DOT  316    Special  Assistant  to  the 

Director,  Office  of  ScheduUng  and 

Advance 
DOT  320    Special  Assistant  to  the 

Secretary  of  Transportation 
DOT  321     Special  Projects  Director  to 

the  Administrator,  Research  and 

Special  Programs  Administration 
DOT  324    ScheduUng/ Advance 

Assistant  to  the  Director  for 

Scheduling  and  Advance 
DOT  342    Special  Assistant  to  the 

Special  Assistant  for  Scheduling  and 

Advance 
DOT  351    Special  Assistant  to  the 

Deputy  Secretary 
DOT  352    Regional  Administrator, 

Region  II,  New  York,  N.Y.  to  the 

Deputy  Administrator,  Federal  Transit 

Administration 
DOT  355    Director  for  Drug 

Enforcement  and  Program 

Compliance  to  the  Chief  of  Staff 
DOT  356    Senior  Congressional  Liaison 
Officer  to  the  Director,  Office  of 
Congressional  Affairs 
DOT  357    Scheduling/ Advance 
Assistant  to  the  Director  for 
Scheduling  and  Advance 
DOT  358    ScheduUng/ Advance 
Assistant  to  the  Director  of 
ScheduUng  and  Advance 


DOT  359    Senior  PoUcy  Advisor  to  the 
Deputy  Secretary 

Section  213.3395.   Federal  Emergency 
Management  Agency 

FEMA  53    Deputy  Chief  of  Staff  to  the 
Director,  Federal  Emergency 
Management  Agency 

FEMA  54    Director,  Office  of 
Emergency  Information  and  Media 
Affairs  to  the  Director,  Federal 
Emergency  Management  Agency 

FEMA  55  Assistant  to  the  Director  for 
Special  Events  to  the  Director,  Federal ' 
Emergency  Management  Agency 

FEMA  56  Director  of  Corporate  Affairs 
to  the  Director,  Federal  Emergency 
Management  Agency 

Section  213.3396    National 
Transportation  Safety  Board 

NTSB  1     Special  Assistant  to  the 

Chairman 
NTSB  30    Confidential  Assistant  to  the 

Chairman 
NTSB  31     Family  and  Government 

Affairs  SpeciaUst  to  the  Director, 

Office  of  Government,  Public,  and~~ 

Family  Affairs 
NTSB  92    Special  Assistant  to  the 

Managing  Director 
NTSB  102    Special  Assistant  to  a 

Member 
NTSB  105    Confidential  Assistant  to 

the  Chairman 
NTSB  106    Director,  of  Governmental 

Affairs  to  the  Director,  Office  of 

Government,  PubUc  and  Family 

Affairs 
NTSB  107    Special  Assistant  to  the 

Director,  Office  of  Government, 

PubUc,  and  Family  Matters 

Section  213.3397    Federal  Housing 
Finance  Board 

FHFB  5    Special  Assistant  to  the 
Chairman 

Senior  Level  Schedule  C  Positions 

(Above  GS-15) 

Section  213.3342    Export-Import  Bank 

Assistant  to  the  Chairman 

Vice  President  for  Communications  to 

the  Chairman 
General  Counsel  to  the  Chairman 
Special  Counselor  to  the  President  and 

Chairman 

Section  213.3382    National  Endowment 
for  the  Arts 

Executive  Director,  President's 
Commission  on  the  Arts  and 
Humanities  to  the  President  of  the 
United  States 

Section  213.3343    Farm  Credit 
Administration 

Secretary  of  the  Board  to  the  Chairman 
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Executive  Assistant  to  the  Chairman  of 
the  Board  i 

Director.  Congressional  and  Public 
Affairs,  to  the  Chairman 

Executive  Assistant  to  the  Members 

Section  213.3393    Pension  Benefit 
Guaranty  Corporation 

Executive  Director  to  the  President 
Deputy  Executive  Director  and  Chief 
Negotiator  to  the  Executive  Director 


Deputy  Executive  Director  and  Chief 
Financial  Officer  to  the  Executive 
Director 

Section  213.3333  Federal  Deposit 
Insurance  Corporation 

General  Counsel  to  the  Chairman 
Special  Advisor  to  the  Chairman 

Section  21 3.3305    Department  of  the 

Treasury 

Chief  of  Staff  to  the  Comptroller 


Office  of  Thrift  Supervision 

Executive  Director,  External  Affairs  to 
the  Director 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp..  P.218. 
Office  of  Personnel  Management. 
Janice  R.  Lachance, 
Director. 

IFR  Doc.  98-24802  Filed  9-16-98;  8:45  am) 
BILUNG  CODE  6325-01-P 
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Self-Regulatory  Organizations:  Proposed 
Rule  Change  Filing  and  American  Stock 
Exchange,  Inc.  Amendment  No.  1  Thereto 
Relating  to  the  Combination  of  American 
Stock  Exchange,  Inc.  and  National 
Association  of  Securities  Dealers,  Inc. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40426;  File  No.  SR-Amex- 
9a-d2] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Antendment  No.  1  Thereto  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Changes  to  the 
Combination  of  the  American  Stock 
Exchange,  Inc.  and  the  National 
Association  of  Securities  Dealers,  Inc. 

September  10, 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act")  »'and  Rule 
19b-4  thereunder,^  Viotice  is  hereby 
given  that  on  September  3,  1998,  the 
American  Stock  Exchange,  Inc. 
("Amex")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  the  proposed  rule  change  as 
described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  Amex  filed 
an  amendment  to  the  proposed  rule 
change  on  September  8, 1998>The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  ihe  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amex  is  proposing  certain  changes  to 
its  Constitution  and  Rules  that  will 
become  effective  at  the  time  they 
become  the  Constitution  and  Rules  of 
the  American  Stoclc  Exchange  LLC 
(referred  to  herein  as  "New  Amex"  or 
"Exchange").  New  Amex  is  a  limited 
liability  company  that  will  assume  the 
functions  and  succeed  to  the  exchange 
registration  of  the  Amex  upon  closing  of 
the  transaction  among  the  Amex,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  and  other  parties 
specified  in  the  Transaction  Agreement, 
dated  as  of  May  8, 1998.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Amex  and  at 
the  Commission. 


•  15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-». 

^  See  Letter  to  Michael  Walinskas,  Deputy 
Associate  Director.  Commission,  from  William 
Floyd-Jones,  Jr.,  Assistant  General  Counsel,  Amex. 
dated  September  4, 1998  ("Amendment  No.  1"). 
Amendment  No.  1  adds  a  definition  of  "NASD 
Nominating  Committee"  to  the  Constitution.  It  also 
corrects  a  change  to  Amex  Rule  345  by  clarifying 
that  any  one  member  of  the  Amex  Adjudicatory 
Committee  ("AAC")  may  require  a  review  of  a 
Disciplinary  Panel  Decision  by  the  full  AAC. 
(Originally,  the  change  to  Amex  Rule  345 
erroneously  provided  that  four  members  of  tbs  AAC 
were  needed  to  call  a  disciplinary  matter  for 
review.) 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discus^d  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements,  including  the 
proposed  amendments  to  the 
Constitution  and  various  rules  attached 
here  as  Exhibits  A  and  B,  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  A,  B  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  implement  changes  to  the 
current  Constitution  and  Rules  of  the 
Amex  that  will  become  effective  at  the 
time  they  become  the  Constitution  and 
Rules  of  New  Amex  at  the  time  of  the 
closing  of  the  transaction  ("the 
Closing")  among  the  Amex,  the  NASD 
and  other  parties  specified  in  the 
Transaction  Agreement,  dated  as  of  May 
8, 1998,  whereby  the  Amex  v/ill  become 
a  subsidiary  of  the  NASD."  By  means  of 
the  proposed  transaction,  the  NASD  and 
the  Amex  desire  to  effect  a  combination 
to  create  a  new  more  electronic, 
centralized  floor  based  specialist 
auction  market  for  equities  and  a  more 
technologically  competitive  and 
efficient  centralized  market  for 
standardized  options. 

On  March  18, 1998,  the  NASD  and  the 
Amex  jointly  annoimced  that  the  NASD 
Board  of  Governors  and  the  Amex  Board 
of  Governors  approved  an  agreement  in 
principle  to  bring  the  Amex  into  the 
NASD  family  of  companies,  subject  to 
finalization  of  a  definitive  agreement 
and  approval  by  Amex  members.  On 
April  8, 1998,  the  Amex  Board  approved 
the  terms  of  that  definitive  agreement, 
which  was  signed  by  the  NASD  and  the 
Amex  as  of  May  8, 1998.  In  connection 
with  Amex  member  approval  of  the 
agreement,  the  Amex  sent  to  all  864 


Annex  Regular  Members  and  Options 
Principal  Members  (referred  to 
collectively  as  "Members")  an 
Information  Memorandiun,  dated  May 
14, 1998,  describing  the  transaction  in 
detail.  Attached  as  exhibits  to  the 
Information  Memorandum  were  the 
Restated  Certificate  of  Incorporation  and 
the  new  By-Laws  of  Amex  Corp.  (as 
hereinafter  defined),  and  the 
Constitution  of  New  Amex.  Members 
also  were  provided  with  Transaction 
Docimients  relating  to  the  transaction. 
These  included,  among  other  items,  the 
Transaction  Agreement  and  exhibits 
thereto,  including  the  Limited  Liability 
Company  Agreement  of  New  Amex 
("LLC  Agreement")  and  the  Technology 
Transfer  and  Development  Agreement. 
At  a  Special  Meeting  of  Members  on 
June  25, 1998,  the  Members  approved 
the  transaction  by  a  vote  of  622  to  206. 
On  August  6, 1998,  the  NASD  Board  of 
Governors  authorized  filing  of  a  rule 
change -with  the  Commission  to  amend 
NASD  By-Laws  to  provide  that  the 
NASD  Board  will  include  the  Chief 
Executive  Officer  of  New  Amex  and  one 
Floor  Governor  from  the  New  Amex 
Board,  as  required  by  the  Transaction 
Agreement.  Final  action  with  respect  to 
the  proposed  amendments  to  the  NASD 
By-Laws  will  not  occur  until  a  vote  of 
the  NASD  membership  is  completed. 
The  proposed  amendments  have  been 
filed  pursuant  to  Rule  19b-4  under  the 
Act  (SR-NASD-98-56),  and  were 
published  for  member  vote  on  August  7, 
1998,  in  NASD  Notice  to  Members  98- 
64.  The  last  day  for  member  vote  is 
September  14, 1998. 

Following  the  Closing,  New  Amex 
will  be  a  national  securities  exchange 
registered  under  Section  6  of  the 
Exchange  Act  operating  a  separate  floor- 
based  specialist  auction  market  with  its 
own  members  and  Usted  securities.^  At 
the  Closing,  New  Amex  will  succeed  to 
the  exchange  registration  of  Amex,  and 
New  Amex  will  promptly  file  necessary 
amendments  to  the  Exchange's 
registration  as  a  national  securities 
exchange  on  Form  1-A,  piu^uant  to 
Rule  6a-l  vmder  the  Act.  Current  Amex 
rules  will  become  the  rules  of  New 
Amex  on  the  date  of  the  Closing, 
amended  only  as  described  herein.  Any 
amendments  to  such  rules  proposed 


*  In  addition  to  the  NASD  and  Amex,  parties  to 
the  Transaction  Agreement  include  NASD  Market 
Holding  Comfwny,  a  wholly-owned  subsidiary  of 
the  NASD;  New  Amex  LLC,  a  Delaware  Limited 
Liability  Company;  and  the  following  subsidiaries 
of  the  Amex:  American  Stock  Exchange  Clearing 
Corporation;  American  Stock  Exchange  Realty 
Associates,  Inc.;  Amex  Coinmodities  Corporation; 
and  PDR  Services  Corporation. 


'  The  Information  Memorandum  referred  to  above 
notes  that  "Itjhe  NASD,  as  the  parent  company  of 
New  Amex,  will  bear  ultimate  responsibility  to 
ensure  that  New  Amex  meets  its  statutory 
obligations  and  that  the  necessary  and  appropriate 
resources  are  available  to  New  Annex's  compliance 
department  to  meet  the  evolving  demands  of 
operating  a  regulatory  and  compliance  program  in 
an  advanced  marketplace."  (Information 
Memorandum  at  p.  40.)  The  NASD  has  undertaken 
to  make  its  own  rule  filing  with  the  Commission  to 
this  effect  pursuant  to  Rule  19b-4. 
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after  the  Closing  will  be  filed  by  New 
Amex  pursuant  to  Rule  19b— 4.  New 
Amex  will  also  succeed  to  any  proposed 
rule  change  filed  with  the  Commission 
by  Amex  before  the  Closing  but  not 
approved  by  the  Commission  by  that 
time,  and  when  ultimately  approved 
such  proposal  wrill  change  the  rules  of 
New  Amex. 

For  tax  planning  and  other  technical 
reasons,  Amex  vdll  continue  to  exist  as 
a  corporate  entity,  and  after  the  Closing 
its  name  will  be  changed  to  The  Amex 
Corporation  (hereinafter,  "Amex 
Corp.").  The  right  to  trade  on  the 
Exchange  will  continue  to  be  embodied 
in  Memberships  which  are  in  fact 
interests  in  Amex  Corp.,  although  New 
Amex  will  have  the  authority  and 
responsibihty  to  approve  transfers  of 
such  Memberships  and  changes  in  the 
"approved  persons"  of  a  Member  or 
Member  Organization,  and  there  is 
proposed  herein  no  change  in  the  rules 
and  pohcies  applicable  to  that  process.* 

Generally,  after  the  Closing,  all  the 
voting  power  in  New  Amex  concerning 
the  operation  of  the  Exchange  will  be 
vested  in  the  NASD.  However,  imder 
the  Transaction  Agreement  there  are 
certain  actions  affecting  the  Members 
that  require  their  consent,  including  the 
creation  and  issuance  of  new 
memberships,  and  material  market 
structure  changes  for  certain  periods  of 
time,  and  the  principal  fimction  of 
Amex  Corp.  will  be  to  implement  the 
votes  necessary  to  obtain  these  consents. 
Amex  Corp.  will  have  its  own  Board, 
which  will  be  comprised  of  the  Floor 
Governors  on  the  New  Amex  Board. 
(The  Board  structure  of  New  Amex  is 


*The  Exchange  scrutinizes  and  must  approve  not 
only  those  seeking  to  be  active  on  the  Exchange 
trading  floor,  but  also  those  who  seek  only  to  own 
a  Membership  which  will  then  be  leased  to  another. 
Article  I,  Section  3(g]  of  the  Exchange  Constitution 
defines  an  "approved  person"  to  include,  inter  alia, 
"a  person  who  is  the  owner  of  a  membership  held 
or  to  be  held  subject  to  a  special  transfer 
agreement"  (i.e.,  a  leasej.  In  addition,  the  rules  of 
the  Exchange,  in  the  section  entitled  "Admission  of 
Members  and  Member  Organizations",  state  that: 

An  individual  or  organization  may  purchase  one 
or  more  regular  or  options  principal  memberships, 
and  must  file  an  application  with  Membership 
Services  to  become  the  owner  of  such 
membership(s}  and  either  a  member,  member 
organization  or  approved  person.  Applicants 
desiring  only  to  own  a  membership  nonetheless 
shall  be  subject  to  the  same  requirements  and 
procedures  as  are  specified  below  for  members  or 
member  organizations,  as  the  case  may  be,  except 
for  the  requirements  to  be  registered  as  or 
associated  with  a  broker-dealer  and  to  pass  the 
physical  examination. 

Finally,  the  Restated  Certificate  of  Incorporation 
of  Amex  Corp.,  which  will  come  into  effect  on  the 
Closing  Date,  provides  in  Section  4(6)  thereof  that 
no  right  to  trade  on  New  Amex  shall  be  transferred 
or  leased  apart  from  the  Membership  in  respect  of 
which  it  was  made  available,  and  that  the  exercise, 
transfer  and  lease  of  such  trading  right  is  subject  to 
the  Constitution  of  New  Amex. 


discussed  below.)  After  the  Closing, 
Regular  and  Options  Principal  Members 
wiU  have  equal  voting  rights  and  will 
vote  on  matters  together  as  a  single 
class.  Amex  Corp.  will  have  an 
otherwise  nonvoting  interest  in  New 
Amex  with  certain  preferential 
liquidation  rights,  and  the  NASD  will 
have  a  voting  interest  in  New  Amex  For 
tax  consolidation  reasons,  the  NASD 
will  own  its  interest  in  New  Amex  and 
the  Nasdaq  Stock  Market  through  NASD 
Market  Holding  Company,  a  wholly- 
owned  subsidiary  of  the  NASD. 

The  LLC  Agreement  will  establish 
Amex  Corp.'s  and  the  NASD's  rights 
and  obUgations  as  owners  of  New  Amex 
and  vest  the  New  Amex  Board  with  its 
management  powers.  The  NASD  may  . 
not  amend  the  LLC  Agreement  except 
with  the  consent  of  Amex  Corp. ,  which 
may  grant  such  consent  with  the 
approval  of  its  Board,  except  for  any 
amendment  which  would  constitute  a 
change  otherwise  requiring  conseqt  of 
Amex  Corp.  (as  authorized  by  the 
Members)  under  the  Transaction 
Documents. 

The  Information  Memorandimi  and 
Transaction  Documents  also  describe 
the  New  Equity  Market  Structure  which 
vtrill  be  introduced  on  the  Exchange  after 
the  Closing,  initially  as  a  pilot  program, 
and  which  will  provide  a  system  for  the 
automatic  execution  of  electronically 
deUvered  orders  as  well  as  a  new 
electronic  order  book.  The  New  Equity 
Market  Structure  is  not  the  subject  of 
this  filing,  but,  instead,  will  be  the 
subject  of  one  or  more  additional  filings 
pursuant  to  Rule  19b-4,  which  will  be 
submitted  to  the  Commission  as  soon  as 
practicable.  Until  any  such  changes  are 
approved  by  the  Commission,  the 
Ebcchange  market  structvire  for  equities 
will  remain  unchanged  and  orders  will 
be  entered  and  executed  as  they  are 
currently. 

New  Amex  Constitution  and  Rules. 
New  Amex's  Constitution  will  include 
amendments  to  the  ourent  Amex 
Constitution,  which  in  large  part  reflect 
changes  provided  for  imder  the 
Transaction  Agreement.  Otherwise,  New 
Amex's  CcHistitution  and  Rules  will  be 
essentially  the  same  as  the  current 
Amex  Constitution  and  Rules.  The 
following  is  a  summary  of  amendments 
made  to  the  current  Amex  Constituti(»i 
and  Rules.  Non-substantive  and  stylistic 
changes  are  not  discussed.  The  text  of 
the  New  Amex  Constitution  is  attached 
hereto  as  Exhibit  A.  Amendm«its  to  the 
text  of  various  Amex  rules  are  attached 
hereto  as  Exhibit  B. 

Article  I— Title — Purposes — 
Definitions.  Section  .01  (Title)  would 
replace  "Corporation"  with  "Company" 
and  "American  Stock  Exchange,  Inc." 


with  "American  Stock  Exchange  LLC" 
to  reflect  the  new  legal  status  of  the 
Exchange  as  a  Limited  LiabiUty 
Company. 

Section  .02  (Purposes)  would  delete 
references  to  the  Exchange  fimctioning 
as  a  "board  of  trade"  imder  current 
Section  .02(b)  ^  and  would  provide 
under  new  Section  .02(c)  that  the 
Exchange  conducts  its  activities  imder 
Delaware  Limited  Liability  Law. 

Section  .03(c)  defines  "Regular 
Member"  as  a  person  holding  a  regular 
trading  right  issued  by  Amex  Corp.  The 
term  "regular  trading  right"  is  defined 
as  the  right  to  transact  business  on  the 
Floor  of  the  Exchange  generally. 

Section  .03(d),  which  replaces  current 
Article  IV,  Sec.  1(b)(4)  of  the  Exchange 
Constitution,  similarly  defines  the  term 
"options  principal  member"  as  a  person 
holding  an  options  principal  trading 
right  issued  by  Amex  Corp.  Such  ri^t 
means  "the  right  to  execute  on  the  Floor 
of  the  Exchange  transactions  in  options 
and  other  derivative  products  for  the 
right  holder's  own  account  and  to  give 
proprietary  orders  in  such  securities  to 
Regular  Members  for  execution.  The 
term  "derivative  product"  remains 
substantially  the  same  as  the  definition 
in  current  Article  IV,  Sec  1(b)(4). 

Paragraphs  (s)  and  (r)  define  the  terms 
"NASD"  and  "Nasdaq,"  respectively. 
Paragraph  (u)  defines  the  "Transaction 
Agreement,"  which  is  referenced  earlier 
herein.  Paragraph  (v)  defines 
"Predecessor  Corporation"  as  the 
American  Stock  Exchange,  Inc.  prior  to 
the  date  of  the  Transaction  Agreement, 
and  The  Amex  Corporation  after  that 
date.  Paragraph  (w)  defines  "Amex 
Committee"  discussed  below.  Paragraph 
(x)  defines  the  term  "Class  A  Interest" 
as  the  limited  liability  company  interest 
in  the  Exchange  initially  issued  to 
Predecessor  Corporation.  Paragraph  (y) 
defines  "Class  B  Interest"  as  the  limited 
habihty  company  interest  in  the 
Exchange  initially  issued  to  NASD 
Market  Holding  Company,  a  wholly- 
owned  subsidiary  of  the  NASD.  "Class 
A  Interest"  and  "Class  B  Interest"  are 
further  referenced  in  Article  11, 
discussed  below.  Paragraph  (z)  defines 
"The  Amex  Corporation"  as  the  New 
York  Not-for-Profit  Corporation  that 
holds  the  Class  A  Interest  in  the 
Exchange.  Paragraph  (aa)  defines  the 
term  "NASD  Nominating  Committee"  as 
the  National  Nominating  Committee 
appointed  pursuant  to  Article  Vn 
Section  9  of  the  NASD  By-Laws. 

Article  U  ("Government  and 
Administration").  Article  n  of  the  New 


'  "Board  of  trade"  is  a  term  utilized  in  the  New 
York  Not-for-Profit  Corporation  Law  (see  §  1410) 
and  becomes  unnecessary  when  the  Exchange 
becomes  a  creature  of  Delaware  law. 
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Amex  Constitution  ("Government  and 
Administration")  would  combine  the 
subject  matter  currently  addressed  by 
Articles  n  and  III  of  the  current  Amex 
Constitution.  As  a  result,  the  New  Amex 
Constitution  would  reserve  Article  III. 

Article  II,  Section  1  of  the  New  Amex 
Constitution  ("The  Board  of  Governors 
"  Classification")  describes  the  New 
Amex  Board  and  the  selection  of  Board 
members.  The  New  Amex  Board  would 
consist  of  18  persons:  four  Floor 
Governors  (at  least  one  of  whom  must 
be  an  equity  specialist  and  at  least  one 
of  whom  must  be  a  Registered  Options 
Trader  ("ROT")).»  two  Upstairs  Industry 
Governors  (j.e.,  members  affihated  with 
broker-dealers  that  have  substantial 
contact  with  public  customers),  eight 
Public  Governors,  the  two  most  senior 
members  of  the  New  Amex  staff  and  two 
representatives  of  the  NASD  staff.^  The 
NASD  has  undertaken  to  include  as  one 
of  the  two  representatives  of  the  NASD 
staff  a  person  that  meets  the 
qualifications  of  Public  Governor  on  the 
New  Amex  Board.  The  NASD  will  file 
this  undertaking  with  the  Commission 
pursuant  to  Rule  19b— 4. 

The  eight  PubUc  Governors  and  two 
Upstairs  Industry  Governors  would  be 
nominated  and  elected  by  the  NASD. 
The  four  Floor  Governors  would  be 
nominated  by  Amex  Corp.  and  elected 
by  the  NASD."*  The  NASD,  however, 
may  reject  a  Floor  Governor  nominee 
only  if  (i)  the  nominee  is  subject  to  a 
statutory  disqualification,  (ii)  the 
nominee  is  subject  to  a  proceeding  or 
investigation  which  could  result  in  a 
statutory  disqualification,  or  (iii)  the 
nominee  has  been  disciplined  by  a 
securities  SRO  with  respect  to  a  matter 
involving  fraud  or  a  serious  violation  of 
U.S.  securities  laws.  In  the  event  the 
NASD  rejects  a  Floor  Governor 
nominee,  the  Amex  Corp.  has  the  right 
to  select  a  substitute  nominee.  The 
procedure  for  nominating  and  electing 
Floor  Governors  has  been  designed  to 
ensure  that  Members  have  the  greatest 
possible  discretion,  consistent  with 


*The  Tniuaction  Agreement  provides  that  on  the 
tenth  anniversary  of  the  closing  date,  one  additional 
Floor  Governor  would  be  added  to  the  New  Amex 
Board.  The  fifth  Floor  Governor  is  intended  to 
provide  Members  with  additional  representation  on 
the  Board  upon  the  expiration  of  certain  contractual 
provisions  in  the  Transaction  Agreement. 

*As  noted  above,  the  NASD  Board  would  include 
one  Floor  Governor  from  the  New  Amex  Board  and 
the  Chief  Executive  OfTicer  of  New  Amex.  Such 
Floor  Governor  on  the  NASD  Board  would  be 
selected  by  the  New  Amex  Board,  subject  to 
approval  by  the  NASD  National  Nominating 
Committee.  These  additions  to  the  NASD  Board 
would  begin  in  January  1999. 

">The  NASD,  acting  through  iu  Board  or  a  Board 
representative,  will  cast  the  vote  of  the  holder  of  the 
Class  B  Interest  for  all  elected  governors,  including 
the  four  Floor  Governors. 


sound  regulatory  poUcy,  in  selecting 
their  representatives  to  the  New  Amex 
Board. 

Governors  would  serve  two  year  terms 
in  office.  The  four  Floor  Governors 
would  be  divided  into  two  classes  of 
two  each;  the  first  class  would  include 
an  equity  speciaUst  and  the  second  class 
would  include  an  ROT.  The  other 
elected  governors  also  would  be  divided 
into  two  classes  each  consisting  of  one 
Upstairs  Industry  Governor  and  four 
PubUc  Governors.  The  term  of  the  first 
class  would  expire  in  1999  and  the  term 
of  the  second  class  would  expire  in 
2000.  Elected  governors  would  be 
eligible  to  serve  no  more  than  three 
consecutive  two  year  terms,  except  that 
gavernors  in  the  class  of  1999  and  any 
elected  governor  appointed  to  serve  for 
one  year  or  less  by  reason  of  a  vacancy 
may  be  elected  to  serve  three 
subsequent  consecutive  two  year  terms. 
Article  II,  Sec.  .01(b)  provides  that  all 
elected  governors  other  than  the  four 
Floor  Governors  shall  be  nominated  and 
elected  by  the  holder  of  the  Class  B 
Interest  (the  NASD  Market  Holding 
Company).  The  term  "elected 
governors"  does  noi  encompass 
governors  who  are  Exchange  officers  or 
representatives  of  the  NASD  staff,  who 
are  appointed  by  the  Exchange  or  the 
NASD,  respectively. 

Floor  Governor  nominees  would  be 
proposed  either  by  the  Amex 
Nominating  Committee  or  by  petition 
signed  by  25  Members  and  would  be 
selected  by  a  plurality  of  the  Regular 
and  Options  Principal  Members  voting 
together  as  a  single  class.  The  Amex 
Nominating  Committee  would  consist  of 
five  persons:  three  fioor  Members  and 
two  persons  having  no  affiUation  with  a  ' 
registered  broker  or  dealer  ("Public 
Members").  Each  of  the  three  principal 
business  activities  on  the  floor,  a 
registered  specialist,  a  registered  options 
trader,  and  a  floor  broker,  would  be 
represented  on  the  Amex  Nominating 
Conmiittee.  The  composition  of  the 
Amex  Nominating  Committee  and  the 
criteria  for  Floor  Governor  nominees  are 
intended  to  ensure  representation  of  the 
principal  floor  business  activities  on  the 
New  Amex  Board.  While  the  existence 
and  behavior  of  the  Amex  Nominating 
Committee  is  described  in  the  New 
Amex  Constitution,  the  Amex 
Nominating  Committee  is  a  committee 
of  Amex  Corp.,  under  the  By-Laws  of 
Amex  Corp. 

The  Amex  Nominating  Committee 
would  be  divided  into  two  classes:  the 
first  (terminating  in  1999)  would  consist 
of  a  Public  Member  and  specialist,  and 
the  second  (terminating  in  2000)  would 
consist  of  a  Public  Member,  a  floor 
broker  and  an  ROT.  Persons  on  the 


Amex  Nominating  Committee  could  not 
serve  consecutive  terms.  No  one 
affiliated  with  a  member  of  the  Amex 
Nominating  Committee  would  be 
eligible  as  a  candidate  for  a  ticket 
named  by  it.  In  addition  to  proposing 
Floor  Governor  nominees,  the  Amex 
Nominating  Committee  also  would 
propose  nominees  for  Trustees  of  the 
Gratuity  Fund,  the  Amex  Nominating 
Committee,  and  Amex  Adjudicatory 
Coimcil.  Candidates  for  these  positions 
can  also  be  nominated  through  the 
independent  petition  process  described 
above.  Members  of  the  Trustees  of  the 
Gratuity  Fimd,  Amex  Nominating 
Committee  and  the  Amex  Adjudicatory 
Council  would  be  elected  by  a  plurality 
of  Members  voting  together  as  a  single 
class. 

Section  2  of  Article  II  of  the  New 
Amex  Constitution  concerns  vacancies 
on  the  Board  and  in  offices  elected  by 
the  Board  and  generally  tracks  Article 
III,  Section  9  of  the  current  Amex 
Constitution.  Whereas  the  old  provision 
required  simply  a  recommendation  of 
the  nominating  committee,  the  new 
provision  recognizes  that  the 
recommendation  must  come  from  Amex 
Corp.,  in  the  case  of  Floor  Governors, 
and  fi-om  the  NASD  in  the  case  of  all 
other  Governors.  The  recommendation 
from  Amex  Corp.  will  be  made  by  the 
Amex  Corp.  Nominating  Committee  and 
the  reconunendation  from  the  NASD 
will  be  made  by  the  NASD  Nominating 
Committee,  As  with  ciurent  Amex 
procedures,  persons  appointed  to  fill 
such  vacancies  will  serve  imtil  the  next 
annual  election. 

Section  3  of  Article  II  of  the  New 
Amex  Constitution  ("Powers,  Duties 
and  Procedures")  describes  the  powers 
of  the  New  Amex  Board  and  generally 
tracks  Article  II,  Section  2  of  the  current 
Amex  Constitution.  A  principal 
distinction  between  the  two  provisions 
arises  fi'om  the  requirement  in  the  New 
Amex  Constitution  that  the  Board  may 
not  take  any  action  that  requires  the 
consent  of  Amex  Corp.,  the  Amex 
Committee,  or  both  under  the  terms  of 
the  Transaction  Agreement  without  first 
obtaining  such  consent. 

Section  3  of  Article  II  of  the  New 
Amex  Constitution  deletes  language 
excepting  the  Nominating  Committee 
from  among  the  committees  that  may  be 
dissolved  by  the  New  Amex  Board. 
Such  language  is  no  longer  necessary 
since,  as  noted  above,  the  Amex 
Nominating  Committee  is  a  committee 
of  Amex  Corp.,  and  hence  could  not  in 
any  event  be  dissolved  by  the  New 
Amex  Board. 

Section  3  of  Article  n  ("Appeal") 
deletes  references  to  the  Executive 
Committee.  New  Amex  will  not  have  an 
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Executive  Committee,  at  least  at  the 
outset,  since  it  is  anticipated  that  all 
necessary  functions  can  be  handled  by 
the  full  Board,  the  Amex  Adjudicatory 
Coimcil  (discussed  within)  and  other 
special  or  standing  committees.  Note 
that  Section  3  of  Article  U  ("Delegation 
of  Powers")  permits  the  New  Amex 
Board  to  delegate  such  of  its  powers  as 
it  may  determine  consistent  with  the 
Constitution  and  applicable  law  to  one 
or  more  committees  composed  either  of 
governors  or  other  persons. 

The  elimination  of  the  Executive 
Committee  from  the  governance 
structure  of  New  Amex  requires  a 
modest  amendment  to  Section  1010  of 
the  Amex  Company  Guide  to  provide 
that  review  of  delisting 
recommendations  by  the  Committee  on 
Securities  may  be  handled  by  a  review 
committee  appointed  by  the  Board 
rather  than  by  the  Executive  Committee. 
(Subsequent  deletions  of  references  to 
the  Executive  Committee  in  the  text  of 
the  New  Amex  Constitution  generally 
will  not  be  further  noted  in  this 
discussion.)  Conforming  proposed 
changes  to  Section  1010  of  the  Amex 
Company  Guide  are  included  in  Exhibit 
B  to  this  filing. 

Section  3  of  Article  II  ("Delegation  in 
Emergency")  was  deleted  as  superfluous 
in  view  of  Article  XII  ("Authority  to 
Take  Action  Under  Emergency  or 
Extraordinary  Market"). 

Section  3  of  Article  II  ("Selection  of 
Chairman")  would  continue  to  provide 
that  the  Chief  Executive  Officer  of  the 
Exchange,  who  shall  be  Chairman  of  the 
Board,  shall  be  elected  by  a  majority  of 
the  entire  Board.  The  section  would  be 
modified  to  provide  for  only  one  Vice 
Chairman  and  to  require  that  this  person 
be  a  Floor  Governor.  More  than  one  Vice 
Chairman  would  be  superfluous  given 
the  structure  of  New  Amex  as  a 
subsidiary  of  the  NASD.  In  addition, 
limiting  the  position  of  Vice  Chairman 
to  Floor  Governors  should  enhance  the 
representation  of  Members  on  the  New 
Amex  Board. 

The  New  Amex  Constitution 
eliminates  current  Article  II,  Section  2 
("Selection  of  General  Coimsel")  in  its 
entirety.  This  provision  contemplated 
the  appointment  of  a  single  outside 
general  counsel  and  such  a  provision  is 
archaic  and  needlessly  restrictive  in  this 
era  of  legal  specialization.  It  also 
appears  inconsistent  with  the  structure 
of  New  Amex  as  a  subsidiary  of  the 
NASD. 

Section  3  of  Article  II  ("Members, 
Member  Organizations  and  Approved 
Persons")  would  delete  reference  to  a 
requirement  that  only  Regular  Members 
may  be  specialists  in  view  of  the 
creation  of  Class  C  Trading  Rights 


(discussed  vwthin).  The  prohibition  <mi 
Options  Principal  Members  and  Limited 
Trading  Permit  Holders  acting  as 
specialists  would  be  continued. 

Section  4  of  Article  II  ("Officers  of  the 
Exchange")  corresponds  to  Article  II, 
Section  3  of  the  ciurent  Amex 
Constitution  and  generally  tracks  its 
terms.  Section  4(a)  of  Article  II  would  be 
amended  to  eliminate  the  Chairman's 
status  as  an  ex-officio  member  of  all 
committees.  This  change  clarifies  that 
the  Chairman  is  not  a  member  of  certain 
committees  (e.g.,  the  Amex 
Adjudicatory  Council).  Section  4(a) 
would  be  further  amended  to  provide 
that  the  Chairman  shall  call  a  special 
meeting  of  the  Board  upon  the  written 
request  of  three  rather  than  four 
governors  (reflecting  the  reduced  size  of 
the  Board),  hi  addition.  Section  4(a)  has 
been  further  amended  to  eliminate  the 
position  of  "Executive  Vice  Chairman" 
as  unnecessary.  This  position  has,  in 
fact,  never  been  occupied  and  no  need 
was  seen  for  it  vdthin  the  current 
governance  structure.  In  addition, 
Section  4(a)  would  be  amended  to 
delete  references  to  the  Chairman's 
abiUty  to  call  special  meetings  of  regular 
members  of  the  Exchange  upon 
direction  of  the  Board  or  upon  the 
written  request  of  50  regular  members. 
This  amendment  is  appropriate  because 
Amex  members  will  no  longer  be 
corporate  owners  of  Amex  after  the 
Closing.  Instead.  NASD  Market  Holding 
Company  and  Amex  Corp.  will  be  the 
corporate  owners  of  New  Amex.  Any 
meetings  of  Members  would  be 
conducted  under  the  By-Laws  of  Amex 
Corp.  in  the  circumstances  specified 
therein  emd  would  not  be  governed  by 
the  New  Amex  Constitution. 

Various  changes  are  proposed  to 
Section  4(b)  of  Article  II  ("Vice 
Chairman")  to  reflect  the  fact  that  there 
would  be  only  one  Vice  Cheiirman  and 
to  specify  that  the  person  occupying  this 
position  must  be  a  Floor  Governor. 
Section  5  of  Article  II  of  the  New 
Amex  Constitution  ("Committees") 
corresponds  to  Section  4  of  Article  II  of 
the  current  Amex  Constitution.  As 
previously  noted,  the  Executive 
Committee  would  be  eliminated  from 
the  New  Amex  governance  structure. 
There  are  no  other  substantive  changes 
to  Section  5. 

Section  5  of  Article  II  of  the  current 
Amex  Constitution  ("Indemnification") 
would  be  entirely  eliminated  from  the 
Constitution  of  the  New  Amex. 
Indemnification  by  the  Exchange  of 
persons  associated  with  it  (e.g., 
Governors,  officers  and  employees)  is 
covered  through  the  provisions  in  the 
LLC  Agreement. 


Section  6  of  Article  II  creates  the 
"Amex  Adjudicatory  Council,"  ("AAC") 
to  act  for  the  full  Board  in  reviewing 
appeals  bom  disciplinary  proceedings. 
Modeled  on  NASD  Regulation's 
National  Adjudicatory  Council,  the  AAC 
would  consist  of  six  persons,  thr«e  of 
whom  would  be  Floor  Governors  and 
three  of  whom  would  be  Public 
Governors.  AAC  members  would  be 
nominated  by  the  Amex  Nominating 
Committee  or  by  independent  petition 
signed  by  at  least  25  Members  and 
would  be  elected  by  the  Regular  and 
Options  Principal  Members  voting 
together  as  a  single  class.  AAC  members 
would  be  divided  into  two  classes.  The 
first  class  (terminating  in  1999)  would 
consist  of  two  Floor  Governors  and  one 
Public  Governor.  The  second  class 
(terminating  in  2000)  would  consist  of 
one  Floor  Governor  and  two  Public 
Governors.  Apart  bom  the  members  of 
the  first  class  whose  terms  would  expire 
in  1999.  AAC  members  would  be 
elected  to  two  year  terms.  Beginning 
with  the  class  elected  in  2000,  no  AAC 
member  could  serve  more  than  two 
consecutive  terms  unless  the  member 
initially  was  appointed  to  fill  a  term  of 
less  than  one  year,  in  which  case  the 
member  could  serve  up  to  two 
consecutive  terms  following  the 
expiration  of  the  initial  term. 

A  quorum  of  the  AAC  would  be  four 
persons.  In  the  event  of  a  tie  vote,  the 
decision  that  was  the  subject  of  the 
review  would  be  upheld.  The  Board 
would  have  a  discretionary  right  to 
review  decisions  of  the  AAC  as  set  forth 
in  Article  V  of  the  New  Amex 
Constitution  (described  within). 

Article  ni  (Reserved).  As  described 
above.  Article  III  would  be  reserved  in 
the  New  Amex  Constitution. 

Article  IV  ("Membership").  Article  IV 
of  the  New  Amex  Qmstitution  concerns 
membership  and  corresponds  to  Article 
IV  of  the  current  Amex  Constitution. 
Section  1(a)(1)  would  be  amended  to 
reduce  the  number  of  Regular 
Memberships  from  675  to  661  to  reflect 
the  fiact  that  only  661  Regular 
Memberships  currently  are  outstanding. 
(675  memberships  had  been  authorized, 
but  only  661  were  issued.)  Section 
1(a)(1)  would  be  further  amended  to 
provide  that  the  number  of  Regular 
Memberships  may  be  increased  only  if 
such  action  is  consented  to  by  Amex 
Corp..  which  as  noted  earlier  would 
require  a  Membership  vote.  A 
conforming  change  would  be  made  to 
Section  1(b)(1)  of  Article  IV  regarding 
Options  Principal  Memberships. 
Sections  1(a)(2)  and  1(b)(2)  of  Article  IV 
also  would  be  amended  to  confirm  that 
NASD  Market  Holding  Company  may 
hold  Regular  and  Options  Principal 
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Memberships.  This  change  will 
facilitate  the  "Seat  Market  Program," 
which  is  described  below.  Note  that 
under  the  Transaction  Agreement, 
Memberships  held  by  NASD  Market 
Holding  Company  shall  not  be  voted, 
either  by  NASD  Market  Holding 
Company  or  any  lessee. 

Section  1(a)(3)  of  Article  IV  ("Signing 
Constitution")  would  be  amended  to 
state  that  any  regular  member  or  lessee, 
by  exercising  any  of  the  rights  inherent 
in  a  regular  trading  right,  shall  be 
deemed  to  have  pledged  to  abide  by  the 
New  Amex  Constitution.  Section  1(b)(3) 
adds  a  similar  provision  applicable  to 
options  principal  members  or  lessees, 
llie  purpose  of  these  provisions  is  to 
clarify  that  existing  Members  will 
continue  to  be  subject  to  the  jurisdiction 
of  New  Amex. 

Section  1(b)(4)  of  Article  IV  of  the 
current  Amex  Constitution  defines  the 
trading  privileges  of  Options  Principal 
Members  and  would  be  transferred 
without  substantive  change  to  Article  I, 
Section  3(d)  of  the  New  Amex 
Constitution  (the  definition  of  "Options 
Principal  Member,"  "Options  Principal 
Trading  Right"  and  "Derivative 
Products"). 

Section  1(e)  of  Article  IV  ("Exchange 
Liability")  would  be  amended  to 
modernize  the  provision  and  to  reflect 
the  fact  that  the  Exchange  provides 
services  as  well  as  facilities  to  its 
members.  The  Commission  recently 
reviewed  and  approved  virtually 
identical  language  in  connection  with 
amendments  to  Chicago  Board  Options 
Exchange  Rule  6.7." 

Section  1(g)  of  Article  IV  ("Approval 
of  Membership  Matters")  provides  a 
procedure  by  which  members  may 
challenge  determinations  of  the 
Exchange's  administration  made 
pursuant  to  Section  1  of  Article  IV.  The 
appeal  procedure  would  be  clarified  to 
eliminate  the  possibility  of  a  review  by 
an  Exchange  Disciplinary  Panel  which 
properly  should  consider  only  rule 
violations  and  not  the  Exchange  staff 
determinations  that  are  the  subject  of 
Section  1. 

Section  1(h)  of  Article  IV  of  the 
current  Amex  Constitution  which 
concerns  "fixed  income  security  options 
trading  permits"  and  "options  trading 
permits"  would  be  deleted  in  its 
entirety  since  both  of  these  classes  of 
trading  permit  have  expired.  Section  l(j) 
of  Article  IV  of  the  current  Amex 
Constitution  ("Limited  Trading 
Permits")  would  be  renumbered  as 
Section  1(h)  in  the  New  Amex 


11  Exchange  Act  Release  No.  37421  duly  11, 
1996),  61  FR  37513  (July  18, 1996)  (order  approving 
SR-CBOE-96-02). 


Constitution.  The  provisions  regarding 
Limited  Trading  Permits  ("LTPs") 
would  be  amended  to  reduce  the 
maximum  number  of  such  permits  fix>m 
36  to  10  to  reflect  the  fact  that  there 
currently  are  only  10  outstanding. 

Section  l(i)  of  Article  IV  ("Class  C 
Trading  Rights")  is  entirely  new  and 
provides  for  the  creation  of  up  to  25 
trading  rights  that  would  allow  holders 
to  specialize  in  newly  listed  securities 
that  they  are  responsible  for  bringing  to 
the  Exchange.  Class  C  Trading  Rights 
would  have  a  limited  life  and  woiUd 
expire  on  the  earlier  of  three  years  from 
the  date  of  issuance  or  the  fifth 
anniversary  of  the  Closing.  These 
permits  are  intended  to  attract  firms  that 
are  not  currently  involved  in 
specializing  on  the  Exchange  to  bring 
substantial  new  listings  to  the  Exchange. 
Accordingly,  holders  of  Class  C  Trading 
Rights  only  would  be  eligible  to  be 
allocated  securities  that  they  brought  to 
the  Exchange,  and  they  could  not 
operate  a  joint  book  with  a  Regular 
Member.  (A  specialist  holding  a  Limited 
Specialist  Trading  Right  who  then 
becomes  a  Regular  Member  shall  be 
considered  to  have  continued  his 
registration  as  a  specialist  in  the 
securities  allocated  to  him  without  any 
need  to  submit  to  a  further  allocation 
process.)  The  New  Amex  Board  would 
determine  when  and  to  whom  to  issue 
Class  C  Trading  Rights,  and  the  fees, 
dues  and  other  charges  that  would  be 
applicable.  Class  C  Trading  Rights 
would  not  be  transferable  except  by 
reason  of  a  business  combination, 
reorganization  or  other  transfer  of  all  or 
substantially  all  of  the  assets  fi-om  one 
member  organization  to  another.  Class  C 
Trading  Rights  may  be  issued  to 
qualified  individuals  or  organizations 
who  are  instrumental  in  obtaining  new 
listings  of  securities  admitted  to 
dealings  on  the  Exchange  that  are 
judged  by  the  Exchange  to  constitute 
demonstrable  product.  The  Exchange 
will  exercise  its  judgment  in  this  matter 
based  on  both  the  quantity  and  quality 
of  listings  brought  to  the  Exchange. 

Section  l(j)  of  Article  IV  of  the  New 
Amex  Constitution  ("New  Trading 
Rights")  is  entirely  new  and  would 
prohibit  the  New  Amex  Board  from 
issuing  new  forms  of  trading  privileges, 
other  than  the  25  Class  C  Trading  Rights 
authorized  by  Section  l(i),  or  grant 
materially  new  rights  to  the  holders  of 
existing  privileges,  without  the  consent 
of  Amex  Corp.,  which  as  noted  above 
would  require  a  vote  of  Members.  This 
provision  is  intended  to  place  limits  on 
the  ability  of  the  New  Amex  Board  to 
dilute  the  value  of  existing 
memberships  through  the  unrestricted 
issuance  of  new  trading  rights. 


There  are  no  substantive  changes  to 
Sections  2,  3  and  4  of  Article  IV  of  the 
New  Amex  Constitution. 

Section  5(a)  of  Article  IV 
("Reinstatement  by  Board")  would  be 
amended  to  eliminate  reference  to  the 
Executive  Committee. 

There  are  no  substantive  changes  to 
Sections  6  and  7  of  Article  IV. 

Article  V  (Discipline  of  Members). 
Article  V  of  the  New  Amex  Constitution 
corresponds  to  Article  V  of  the  ciurent 
Amex  Constitution.  The  principal 
change  to  the  Exchange's  disciplinary 
process  concerns  the  creation  of  the 
AAC  to  review  appeals  of  right  from 
Disciplinary  Panel  decisions  and  the 
consequent  elimination  of  the  Board 
and  Executive  Committee  &t>m  this 
function.  This  change  is  intended  to 
ensure  that  Members  will  be  fairly 
represented  in  the  disciplinary  process. 
The  Board,  however,  will  be  able  to 
review  AAC  decisions  on  a 
discretionary  basis.  In  the  absence  of 
such  discretionary  review  by  the  Board, 
a  decision  by  the  AAC  will  be  the  final 
action  of  the  Exchange. 

Section  1(c)  of  Article  V  of  the  New 
Amex  Constitution  establishes  the 
procedures  for  AAC  review  of 
Disciplinary  Panel  decisions  and 
generally  tracks  the  current  procedures 
for  Board  review  of  Disciplinary  Panel 
decisions.  Respondents  in  contested 
disciplinary  proceedings  can  take  an 
appeal  of  right  to  the  AAC,  and  any 
member  of  the  AAC  may  require  the 
review  of  a  Disciplinary  Panel  decision 
by  the  full  AAC.  Proposed  written 
decisions  of  the  AAC  in  contested 
proceedings  are  provided  to  all 
members  of  the  Board. 

Section  1(d)  of  the  New  Amex 
Constitution  is  based  upon  procedures 
currently  in  place  at  the  NASD  with 
respect  to  discretionary  NASD  Board 
review  of  National  Adjudicatory 
Council  decisions.  ^2  Any  four  members 
of  the  New  Amex  Board  may  require 
Board  review  of  an  AAC  decision.  Ten 
governors  would  constitute  a  quorum  at 
a  meeting  where  a  decision  by  the  AAC 
is  reviewed  and  a  majority  vote  of  the 
governors  present  at  the  meeting  would 
be  required  to  modify,  reverse  or 
remand  the  decision.  If  the  Board  does 
not  call  the  matter  for  review,  the 
decision  would  become  the  final  action 
of  the  Exchange. 

Section  2  of  Article  V  ("Stipulation  of 
Facts  and  Consent  to  Penalty")  would 
be  amended  to  provide  that  the  AAC 
may  review  settlements  of  disciplinary 
proceedings  that  have  been  approved  by 
a  Disciplinary  Panel.  If  the  AAC  rejects 


"NASD  Manual— Code  of  Procedure  Rule  9351 
("Discretionary  Review  by  NASD  Board"). 
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the  settlement,  the  matter  would 
proceed  before  a  Disciplinary  Panel  as  if 
the  settlement  had  never  occurred.  The 
AAC  may  reject  a  settlement  or  impose 
a  lesser  penalty  upon  a  respondent;  it 
cannot  increase  the  penalty.  AAC 
decisions  to  reject  a  settlement  would 
not  be  subject  to  Board  review  but 
would  proceed  before  a  Disciplinary 
Panel  as  if  the  settlement  had  not 
occurred.  AAC  decisions  vfith  respect  to 
settlements  (other  than  rejections) 
would  constitute  the  final  action  of  the 
Exchange. 

Section  3(f)  of  Article  V  concerns 
hearings  following  the  summary 
suspension  of  a  member  or  member 
organization  for  financial  or  operational 
reasons  and  has  been  amended  to 
eliminate  reference  to  the  Executive 
Committee. 

There  are  no  material  changes  to 
Section  4  of  Article  V  of  the  New  Amex 
Constitution. 

Section  5(b)  of  Article  V  would  be 
modified  to  state  that  Disciplinary  Panel 
decisions  would  be  sent  to  the  AAC 
rather  than  to  the  Board. 

Article  V  only  concerns  the  discipline 
of  members  and  member  organizations, 
and  Exchange  Rule  345 
("Determinations  Involving  Employees 
and  Prospective  Employees")  sets  forth 
the  procedures  applicable  to 
disciplinary  proceeding  against  persons 
associated  with  members  and  member 
organizations.  Article  V  and  Exchange 
Rule  345  largely  parallel  one  another, 
and  it  accordingly  is  necessary  to  amend 
Rule  345  to  provide  for  AAC  review  of 
disciplinary  matters.  The  substitution  of 
the  AAC  for  the  Board  as  the  Exchange's 
appellate  body  also  would  require 
modest  amendment  to  Rules  8  and  9  of 
the  rules  of  procedure  applicable  to 
Exchange  disciplinary  proceedings,  and 
Ride  590  ("Minor  Rule  Violation  Fine 
Systems").  Conforming  proposed 
changes  to  Rules  345  (disciplinary 
proceedings  against  employees  of 
members  and  member  organizations), 
Rule  590  (Minor  Rule  Violation  Fine 
System)  and  Rules  8  and  9  of  the  rides 
of  procedure  applicable  to  Exchange 
disciplinary  proceedings  are  included  in 
Exhibit  B  to  this  filing. 

Article  VI.  Article  VI  is  intentionally 
omitted  from  the  Constitution  of  New 
Amex.  This  Article  in  the  current  Amex 
Constitution  had  been  rescinded 
effective  May  1, 1976. 

Article  Vn("Fees  and  Dues").  Article 
Vn  of  the  New  Amex  Constitution 
("Fees  and  Dues")  corresponds  to 
Article  VII  of  the  current  Amex 
Constitution.  Sections  1(a)  and  1(b) 
would  be  amended  to  provide  a  flat  rate 
initiation  fee  of  $2,500  for  |legular  and 
Options  Principal  Members.  'This  fixed 


initiation  fee  replaces  the  former 
graduated  initiation  fee  schedule  that 
has  become  obsolete  with  the  increase 
in  seat  prices.  (The  old  formula 
established  a  base  initiation  fee  of 
$1,000  that  increased  to  a  maximum  of 
$2,500  when  seat  prices  rose  above 
$20,000.)  Two  additional  obsolete 
provisions  also  would  be  deleted  from 
Section  1(a)  ("Transfer  of  Chairman's 
membership"  and  "Associate 
membership  of  Chairman").  These 
provisions  dated  from  a  time  when  the 
Chairman  of  the  Board  was  chosen  from 
among  the  Members  of  the  Exchange. 

There  are  no  substantive  changes  to 
Sections  2  and  3  to  Article  VII  of  the 
New  Amex  Constitution. 

Section  4  and  Section  5  to  Article  VII 
of  the  New  Amex  Constitution  would  be 
amended  to  make  explicit  the  implicit 
authority  of  the  Board  to  set  different 
charges  for  different  services  and 
securities.  Such  charges  would  be 
subject  to  filing  with  the  Commission. 

Article  VIII  C'Arbitration  Procedure"). 
Article  VIII  of  the  New  Amex 
Constitution  corresponds  to  Article  VIII 
of  the  current  Amex  Constitution. 
Changes  would  be  made  to  Article  Vni 
to  effect  a  gradual  phase-out  of  the 
Exchange's  arbitration  program  and  the 
transfer  of  this  program  to  NASD 
Regulation.  NASD  Regulation  currently 
administers  in  excess  of  6,000 
arbitrations  whereas  the  Amex  currently 
administers  approximately  50  such 
proceedings.  The  Exchange, 
accordingly.  beUeves  that  it  would  be 
rational  to  consolidate  all  arbitrations 
under  the  NASD  umbrella  with  NASD 
Regulation. 

There  are  no  substantive  changes  to 
Section  1  of  Article  VIII  ("Duty  to 
Arbitrate"). 

Section  3  of  Article  Vni  of  the  current 
Amex  Constitution  ("Rules  of 
Arbitration")  would  be  deleted  in  its 
entirety  and  replaced  by  new  Section  3 
("Proceeding  Instituted  Prior  to 
Combination").  The  new  Section  3 
would  provide  that  any  arbitration  filed 
prior  to  the  Closing  would  be  conducted 
by  means  of  the  arbitration  facilities  and 
procedures  that  existed  as  of  the  date 
the  arbitration  was  instituted.  Section  2 
of  Article  Vni  ("Arbitration  Forum")  has 
been  amended  to  provide  that  actions 
filed  subsequent  to  the  Closing  would 
be  conducted  pursuant  to  the  NASD 
Code  of  Arbitration  Procedure  using  the 
arbitration  facilities  of  NASD 
Regulation,  Inc.  although  the  existing 
provision  allowing  use  of  the  New  York 
Stock  Exchange  arbitration  procedures  if 
aU  parties  to  the  controversy  are 
members  there  is  preserved.  Section  2(a) 
(which  permitted  the  Board  to  decline 
to  permit  the  use  of  the  Exchange's 


arbitration  facilities  in  particular  cases) 
and  Section  2(c)  (which  permitted 
arbitration  before  the  American 
Arbitration  Association  in  certain 
circumstances)  would  be  deleted  in 
view  of  the  complete  assumption  by 
NASD  Regulation  of  the  Exchange's 
arbitration  program  and  the  adoption  of 
the  NASD  Code  of  Arbitration 
Procedure.  Section  4  ("Arbitrator's 
Decision  Final")  also  would  be  deleted 
due  to  the  adoption  of  the  NASD's  Code 
of  Arbitration  Procedure  and  NASD 
Regulation's  assumption  of  the 
arbitration  program. 

Section  5  of  Article  Vm  ("Penalties") 
in  the  current  Amex  Constitution  would 
be  renumbered  as  Section  4.  Section 
4(b)  would  be  amended  to  provide  that 
New  Amex  may  summarily  suspend 
persons  within  its  jurisdiction  that  fail 
to  pay  an  arbitration  award  of  an 
exchange  or  the  NASD.  Conforming 
proposed  changes  to  the  600  series  of 
current  Amex  rules  relating  to 
arbitrations  are  included  in  Exhibit  B  to 
this  filing.  Commentary  would  he  added 
to  the  Rule  600  Series  advising  litigants 
that  the  Rule  600  series  oidy  would 
apply  to  arbitrations  commenced  prior 
to  the  Closing  and  would  otherwise  be 
of  no  force  or  effect.  In  addition,  the 
Commentary  would  advise  members 
and  member  organizations  of  the 
requirements  of  Article  Vm,  Section  2  of 
the  Exchange  Constitution  (discussed 
above),  and  would  state  that  any 
violation  of  the  NASD  Code  of 
Arbitration  Procedures  by  members  and 
member  organizations  would  be  deemed 
a  violation  of  Exchange  rules  and  be 
subject  to  Exchange  disciplinary 
procedures. 

Article  DC  ("Gratuity  Fund"). 
Provisions  relating  to  the  Gratuity  Fund 
will  remain  substantially  unchanged 
from  current  provisions  in  Article  IX, 
except  for  procedures  relating  to 
appointment  of  Gratuity  Fund  trustees. 
Section  7  ("Income  of  Fund")  adds  new 
language  providing  for  proportional 
credits  to  each  participant  in  reduction 
of  such  participant's  payments  under 
Article  IX  in  the  event  the  Gratuity 
Fund  receives  any  extraordinary 
payment  from  any  source.  Section  10 
("Classification  and  Selection  of 
Trustees")  would  provide  that  Trustees 
of  the  Gratuity  Fund  shall  be  appointed 
by  Amex  Corp.,  based  on  the  vote  of  the 
regular  and  OPM  members  of  the 
Exchange.  This  wiU  essentially  maintain 
the  current  process  by  which  trustees 
are  nominated  and  elected  in  the  same 
manner,  and  at  the  same  time,  as 
governors  of  the  Exchange,  pursuant  to 
procedures  in  Article  HI.  Section  11 
would  provide  that  in  the  event  of  a 
vacancy,  the  board  of  Amex  Corp.  shall 
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appoint  a  person  qualified  to  serve  as 
Trustee  until  the  next  meeting  at  which 
the  Trustees  to  be  appointed  are 
selected.  Currently,  the  Amex  Board 
fills  any  vacancy,  pending  the  next 
annual  election.  These  procedures  are 
consistent  with  procedures  in  the  New 
By-Laws  of  Amex  Corp.  which  provide 
for  the  election  by  members  of  Amex 
Corp.  of  Trustees  of  the  Gratuity  Fimd. 
as  well  as  the  Amex  Nominating 
Committee,  Amex  Adjudicatory 
Council,  and  nominees  for  Floor 
Governors  to  serve  on  the  New  Amex 
Board. 

Article  X  ("Clearing  Organizations"). 
Article  X  of  the  New  Amex  Constitution 
corresponds  to  Article  X  of  the  cvurent 
Amex  Constitution.  There  are  no 
substantive  changes  to  Article  X. 

Article  XI  ("Miscellaneous 
Provisions").  Article  XI  of  the  New 
Amex  Constitution  corresponds  to 
Article  XI  of  the  current  Amex 
Constitution.  There  are  no  substantive 
changes  to  Sections  1  through  4  of 
Article  XI.  Section  5  of  Article  XI  would 
be  amended  to  conform  to  the  current 
Amex  employee  trading  policy,  which 
allows  employees  to  trade  standardized 
options  issued  by  the  Options  Clearing 
Corporation  unless  such  option  is  on  an 
imderlying  seciuity  listed  on  the  Amex. 
Section  6  would  be  added  to  state  that 
the  New  Amex  Constitution  shall  be 
governed  by,  and  construed  in 
accordance  with,  Delaware  law  without 
regard  to  Delaware  conflict  of  laws 
principles. 

Article  XII  ("Authority  To  Take 
Action  Under  Emergency  or 
Extraordinary  Market  Conditions"). 
Article  XII  of  the  current  Amex 
Constitution  would  be  deleted  in  its 
entirety  and  replaced  by  a  provision 
comparable  to  Article  VII,  Section  3  of 
the  NASD's  By-Laws.  In  addition. 
Article  XII  of  the  current  Amex 
Constitution  currently  references 
emergency  by-laws  under  Subdivision 
1 7  of  Section  12  of  the  New  York  State 
Defense  Emergency  Act  and  to  the 
effectiveness  of  emergency  by-laws  of 
New  York  Corporations.  These 
references  would  no  longer  be 
appropriate  to  New  Amex.  as  a 
Delaware  Limited  Liability  Company. 

Article  XIII  ("Amendments  to  the 
Constitution").  Article  XIII  of  the  New 
Amex  Constitution  corresponds  to 
Article  XIII  of  the  current  Amex 
Constitution.  Article  XIII  would  be 
substantially  revised  to  reflect  the  status 
of  New  Amex  as  a  subsidiary  of  the 
NASD.  Section  1  sets  forth  the  basic 
principle  that  the  New  Amex 
Constitution  may  be  amended  by  a 
majority  of  the  Governors  and  the 
holder  of  the  Class  B  Interest,  NASD 


Market  Holding  Company,  without  any 
further  procedures  at  the  SRO  level 
except  where  the  change  would  require 
the  consent  of  Amex  Corp.  or  the  Amex 
Committee.  Thus,  the  NASD,  via  its 
whoUy-owmed  subsidifuy,  NASD  Market 
Holding  Company,  must  approve,  and 
has  the  power  to  veto,  any  proposed 
amendments  to  the  New  Amex 
Constitution.  Historically,  the  corporate 
owners  of  the  Amex  have  been  required 
to  approve  amendments  to  the  Amex 
Constitution  [i.e.,  by-laws).  It  is 
appropriate  that,  in  the  new 
organization,  the  corporate  owner  of 
New  Amex  have  the  same  ability. 

Sections  3  and  4  of  Article  XIII  of  the 
New  Amex  Constitution  set  forth  the 
procediu-es  for  obtaining  the  consent  of 
the  Amex  Corp.  in  circiunstances  where 
a  vote  of  the  members  is  required.  The 
consent  of  Amex  Corp.  would  be 
granted  if  it  is  authorized  by  a  majority 
of  Regular  and  Options  Principal 
Members  voting  together  as  a  single 
class. 

Section  2  ("Adoption  by  Board") 
preserves  the  process  in  the  current 
Amex  Constitution  whereby  members 
may  petition  the  Board  to  adopt 
amendments  to  the  Constitution.  The 
amendment  would  be  approved  upon 
the  vote  of  a  majority  of  governors  then 
in  office  and  the  holder  of  the  Class  B 
Interest. 

Article  XIV  (Reserved).  Article  XTV  of 
the  New  Amex  Constitution  has  been 
reserved.  In  the  current  Amex 
Constitution  this  Article  dealt  with 
implementation  of  certain  amendments 
previously  adopted. 

Amex  Committee.  The  Transaction 
Docimients  also  establish  a  seven- 
member  Amex  Committee 
("Committee")  which  has  diverse 
powers  detailed  in  the  Transaction 
Agreement  and  provides  representation 
of  various  Exchange  constituencies, 
including  specialists,  registered  options 
traders  and  floor  brokers  with  respect  to, 
among  other  areas,  the  operation  of  the 
equity  and  options  market  and  the 
development  of  new  trading  facilities. 
The  representation  of  the  interests  of  the 
various  business  segments  on  the 
Exchange  floor  supplements  the  Floor 
representation  on  the  New  Amex  Board 
provided  under  Article  II  of  the  New 
Amex  Constitution  (discussed  above), 
and  is  intended  to  enhance  the 
involvement  and  representation  of 
diverse  member  groups  in  the 
administration  of  Exdiange  affairs  in  a 
number  of  significant  areas.  The 
Committee  is  required  to  exercise  its 
powers  in  the  best  interests  of  Amex 
Corp.  and  the  Members,  and  consists  of 
(1)  three  Public  Members,  one  of  whom 
will  serve  as  chairman;  (2)  one  person 


who  is  not  active  on  the  floor  of  the 
Exchange  but  who  is  associated  with  a 
member  organization  of  the  Exchange; 
and  (3)  three  "floor  members"  who  are 
active  on  the  floor  of  the  Exchange,  one 
whose  principal  business  is  as  a 
specialist  on  the  Equity  Market  or 
Options  Market,  one  whose  principal 
business  is  as  a  registered  options  trader 
and  one  whose  principal  business  is  as 
a  floor  broker. 

The  initial  three  floor  members  will 
be  nominated  by  the  Floor  Governors  on 
Amex  Corp.'s  current  Board,  and  agreed 
to  by  Amex  Corp.  and  the  NASD  before 
the  Closing.  The  other  initial  Amex 
Committee  members  will  be  designated 
by  the  NASD  and  agreed  to  by  Amex 
Corp.  and  the  NASD  before  the  Closing. 
The  chairman  will  be  selected  by  the 
Amex  Committee  from  among  the  Amex 
Committee  Public  Members,  and  the 
initial  chairman  will  be  Paul  Volcker, 
former  Chairman  of  the  Federal  Reserve 
System  and  formerly  a  member  of  the 
Amex  Board  of  Governors. 

Amex  Committee  members  will  be 
divided  into  three  classes  with  staggered 
three-year  terms.  No  Amex  Committee 
member  may  serve  more  than  two 
consecutive  three-year  terms.  Vacancies 
on  the  Amex  Committee  will  be  filled 
by  a  person  of  the  same  category  as  the 
vacating  member.  Replacements  for 
floor  members  will  be  chosen  by  the 
Floor  Governors  on  New  Amex's  Board. 
Replacement  members  for  other  Amex 
Committee  members,  including  the 
chairman,  will  be  chosen  by  a  majority 
of  the  remaining  members  of  the  Amex 
Committee  or,  in  some  circiunstances. 
by  action  of  New  Amex's  Board 
(including  the  approval  of  at  least  two 
Floor  Governors  of  New  Amex).  All 
replacements  will  be  subject  to  the 
approval  of  the  NASD's  Chairman.  All 
Amex  Committee  decisions  will  require 
a  majority  vote  at  a  meeting  at  which  at 
least  five  members  are  present.  For  a 
period  of  ten  years  fi'om  the  Closing 
Date,  New  Amex  will  not  make  a 
material  change  to  the  equity  or  options 
market  without  the  consent  of  the  Amex 
Committee.  From  and  after  ten  years 
from  the  Closing  Date,  an  affirmative 
vote  of  two-thirds  of  the  entire  New 
Amex  Board  can  override  disapproval 
by  the  Amex  Committee  of  a  material 
change  to  the  Equity  Market  structure, 
as  described  in  Exhibit  D  to  the 
Transaction  Agreement,  or  to  the 
options  market. 

The  Amex  Committee  also  has  a  role 
in  a  number  of  other  significant  aspects 
of  the  transaction,  including  the 
acquisition  by  the  NASD  of  other    ^^ 
options  or  seciuities  exchanges,  the 
timing  of  th«  modernization  of  the  New 
Amex  trading  facility,  and  the . 
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monitoring  of  amoimts  spent  by  the 
NASD  for  new  technology  for  New 
Amex. 

Limits  on  Floor  Fee  Increases.  New 
Amex  must  give  the  floor  members  on 
the  Amex  Committee  at  least  ten 
business  days'  prior  notice  before 
aggregate  costs  and  fees  to  floor 
members  and  other  floor  participants  on 
the  Exchange  can  be  increased  by  more 
than  ten  percent  in  any  calendar  year. 
A  majority  of  those  persons  may  vote  to 
submit  the  matter  to  binding  arbitration. 
Such  arbitration  will  last  no  more  than 
30  days  and  will  determine  whether  the 
increases  were  reasonable  and  fair  in 
light  of  all  relevant  factors,  including 
the  costs  other  major  securities 
exchanges  charge  their  members,  the 
costs  historically  imposed  by  the 
Exchange,  and  changes  in  the  expenses 
and  overall  economic  performance  of 
the  Exchange  (other  than  debt  service  in 
connection  with  the  $110  million 
Development  Program  described  below). 

Limits  on  Issuance  of  New  Seats  and 
Trading  Rights.  Regular  and  Options 
Principal  Trading  Rights.  Following  the 
Closing,  Regular  and  Options  Principal 
Members  (as  well  as  holders  of  Limited 
Trading  Permits)  will  have  the  same 
privileges  as  they  ciirrently  have  with 
respect  to  the  conduct  of  business  on 
the  floor  of  the  Exchange.  There  is  no 
plan  to  change  the  existing  process  of 
buying,  selling  and  leasing  Regular  or 
Options  Principal  Memberships  or 
Limited  Trading  Permits. 

If  the  New  Amex  Board  believes  that 
additional  Regular  or  Options  Principal 
Memberships  should  be  issued,  it  must 
request  Amex  Corp.  to  do  so.  Upon 
receiving  such  a  request,  Amex  Corp. 
must  put  the  question  to  a  vote  of 
Members.  Amex  Corp.  must  grant  such 
request  only  if  authorized  by  the 
affirmative  vote  of  a  majority  of  the 
Regular  Memberships  and  the  Options 
Principal  Memberships  voted  (as  a 
single  class)  at  a  meeting  called  for  the 
purpose  of  considering  the  request  of 
New  Amex.  This  requirement  continues 
indefinitely. 

Any  new  Regular  or  Options  Principal 
Memberships  authorized  in  this  manner 
must  be  issued  by  way  of  a  rights 
offering  to  all  of  the  then-current 
Members.  Each  Member  (or  in  the  case 
of  a  leased  Membership,  the  lessor)  v\rill 
receive  a  right  or  rights  which,  in 
combination  with  a  specified  number  of 
other  rights,  may  be  surrendered  for  a 
newly  issued  membership.  The  rights 
will  be  transferable  by  their  holders. 
Subject  to  membership  qualification 
requirements,  Amex  Corp.  will  issue 
one  new  Regtilar  or  Options  Principal 
Membership  without  charge  (but  subject 
to  any  initiation  or  other  applicable 


fees)  to  each  holder  who  has  assembled 
the  required  number  of  rights.  Any  new 
Regular  or  Options  Principal 
Membership  issued  in  this  maimer  will 
have  the  same  rights  and  privileges  as 
the  Regular  or  Options  Principal 
Memberships  outstanding  immediately 
before  the  issue. 

Limited  Trading  Permits;  New 
Trading  Rights.  Existing  Limited 
Trading  Permits  will  remain  in  force 
after  the  Closing  in  accordance  with  the 
terms  of  the  New  Amex  Constitution. 

Except  for  the  Class  C  Trading  Rights 
(described  above).  New  Amex  may  not 
issue  any  new  rights  to  trade  on  the 
floor  of  Uie  Exchange  or  grant  materially 
new  rights  to  holders  of  existing  trading 
privileges  without  the  consent  of  Amex 
Corp.  Amex  Corp.  must  give  its  consent 
if  and  only  if  authorized  by  the 
affirmative  vote  of  a  majority  of  the 
Regular  Memberships  and  (Dptions 
Principal  Memberships  voted  (as  a 
single  class)  at  a  meeting  called  for 
considering  the  request  of  New  Amex. 

Seat  Market  Program.  Commitment. 

The  Transaction  Agreement  provides 
that  a  Seat  Market  Program  for  Regular 
and  Options  Principal  Memberships 
will  begin  immediately  after  the 
Closing.  This  program  is  intended  to 
moderate  possible  downside  volatility 
in  seat  prices  following  the  Closing.  The 
NASD  has  committed  to  fund  this 
program,  but  no  "trust"  or  other 
segregated  fund  virill  be  created. 
Immediately  after  the  Closing,  the 
NASD  will  commit  $30  million  for  this 
program.  On  January  1, 1999,  the  NASD 
will  increase  its  commitment  by  $10 
million.  The  NASD  may  fund  this  $10 
million  increase  itself  or,  to  the  extent 
the  1998  earnings  of  Amex  Corp.  and 
New  Amex  allow,  from  the  assets  of 
New  Amex. 

In  addition,  the  NASD  will: 

*  Increase  its  commitment  by  any 
after-tax  net  proceeds  received  from 
leasing  Regular  or  Options  Principal 
Memberships  purchased  under  the 
program, 

*  Increase  or  decrease  its 
commitment,  as  the  case  may  be.  by  the 
after-tax  profit  or  loss  realized  from 
reselling  such  memberships, 

*  Decrease  its  commitment  by  the 
payments  or  expenditiues  pursuant  to 
the  program  (other  than  payments  or 
expenditures  for  purchasing 
Memberships  imder  the  program),  Mid 

*  Increase  its  commitment  by 
imputed  interest  at  an  annual  interest 
rate  of  five  percent: 

— On  the  amount  of  the  commitment, 
for  the  first  five  years  after  the  Closing; 
and 

— On  the  difference  between  the 
amount  of  the  commitment  and  the 


aggregate  purchase  price  of  all 
Memberships  purchased  under  the 
program  during  the  period  they  are  held 
by  the  NASD,  after  the  fifth  anniversary 
of  the  Closing. 

The  liquidation,  dissolution  or 
winding  up  of  New  Amex  will  not  affect 
the  NASD's  funding  commitment  under 
the  Seat  Market  Program. 

Seat  Committee.  The  Transaction 
Agreement  provides  for  a  six-member 
seat  committee  (the  "Seat  Committee") 
which  will  control  the  program.  The 
Seat  Committee  will  be  composed  of 
three  Regular  or  Options  Principal 
Members  (at  least  one  of  whom  is  active 
on  the  floor  of  the  Exchange  and  at  least 
one  of  whom  is  not  active  on  the  floor 
of  the  Exchange),  two  Public  Members 
and  the  NASD's  Chairman  (or  his 
designee).  The  Regular  or  Options 
Principal  Members  on  the  Seat 
Committee  will  not  be  fi-om  large  multi- 
service broker-dealer  firms. 

The  Floor  Governors  of  New  Amex 
will  choose  the  Regular  or  Options 
Principal  Members  to  serve  on  the  Seat 
Committee,  and  v\rill  fill  vacancies  in 
those  three  positions,  in  each  case 
subject  to  the  approval  of  the  NASD's 
Chairman.  The  other  members  of  the 
Seat  Committee  will  be  chosen,  and 
vacancies  filled,  by  the  NASD's 
Chairman. 

Purchases,  Sales  and  Leasing.  During 
the  Seat  Market  Program,  the  NASD 
must  purchase  Regular  and  Options 
Principal  Memberships,  as  and  if 
directed  by  the  Seat  Committee. 
Memberships  held  or  leased  by  the 
NASD  may  not  be  voted.  The  NASD 
may  sell  or  lease  Memberships 
purchased  under  the  program,  and  net 
proceeds  will  be  returned  to  the 
program. 

Other  Applications  of  Funds.  On  or 
soon  after  the  fifth  anniversary  of  the 
Closing,  the  Seat  Committee  may 
recommend  that  the  NASD  apply  up  to 
$30  million  of  such  funds  in  one  or 
more  of  the  following  ways: 

*  Distributions  to  Members, 

*  Reductions  in  Exchange  fees,  or 

*  Investments  in  technology  for  the 
Exchange  (which  will  not  count  toward 
the  $110  milhon  Development  Program, 
described  below). 

The  Seat  Committee  also  may 
recommend  that  no  fund  amounts  be 
spent  on  any  of  these  choices.  Every  two 
years  after  the  fifth  anniversary  of  the 
Closing,  the  Seat  Committee  can 
recommend  that  the  balance  of  the 
commitment  be  applied  to  one  or  more 
of  the  above  choices. 

Each  of  these  Seat  Committee 
recommendations  will  require  the 
consent  of  Amex  Corp.  Upon  receiving 
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a  Seat  Committee  recommendation, 
Amex  Corp.  must  put  the  matter  to  a 
vote  of  Members.  It  must  give  its 
consent  if,  and  only  if,  authorized  by  the 
affirmative  vote  of  a  majority  of  the 
Regular  and  Options  Principal 
Memberships  voted  (as  a  single  class)  at 
a  meeting  called  for  the  purpose  of 
considering  the  Seat  Committee's 
recommendation.  If  it  receives  Amex 
Corp.'s  consent,  the  NASD  must  comply 
with  the  Seat  Committee's 
recommendation.  If  the  Seat 
Committee's  recommendation  is  not 
approved,  the  Seat  Committee  must 
make  a  new  recommendation. 

If  the  Seat  Committee's 
recommendation  is  other  than  that 
funds  be  distributed  to  Members,  and 
two  or  more  Floor  Governors  of  New 
Amex  disagree  with  that 
recommendation,  they  may  require 
Amex  Corp.  to  call  for  a  vote  of 
Members.  In  this  case,  the  Regular  and 
Options  Principal  Members,  voting  as  a 
single  class,  will  decide  between  (i) 
approving  the  Seat  Committee's 
recommendation  and  (ii)  approving  a 
distribution  to  Members  with  an 
allocation  between  Regular  and  Options 
Principal  Members  as  proposed  by  the 
three  Regular  or  Options  Principal 
Members  on  the  Seat  Committee.  If  two- 
thirds  of  the  Regular  and  Options 
Principal  Memberships  voted  (as  a 
single  class)  at  a  meeting  called  for  the 
purpose  of  considering  the  matter 
approve  the  distribution,  the  Seat 
Committee  will  direct  the  NASD  to 
make  such  distribution.  In  the  case  of 
any  vote  on  the  distribution  of  funds  to 
Members,  the  Regular  and  Options 
Principal  Members  will  vote  as  separate 
classes  on  whether  to  approve  the 
proposed  allocation  of  the  distribution 
between  Regular  and  Options  Principal 
Members.  If  either  class  of  Members 
fails  to  approve  the  proposed  allocation, 
the  Seat  Committee  will  appoint  an 
arbitrator  to  decide  an  equitable 
allocation  between  the  two  classes. '^ 


"In  Selma  Philipson  v.  American  Stock 
Exchange,  et  ai.  98  Civ  4219  (DC).  United  States 
District  Court.  Southern  District  of  New  York,  filed 
as  a  class  action,  plaintiff  challenged  the  transaction 
between  the  Amex  and  the  NASD  on  several 
grounds.  The  NASD  and  the  Amex  have  negotiated 
an  agreement  in  principle  for  the  settlement  of  this 
litigation  which  provides  that  the  Seat  Committee 
shall  consider.  18  months  and  36  months  after  the 
Closing,  whether  half  of  the  NASD's  initial  $30 
million  commitment  to  the  Member  Equity  Program 
should  be  distributed  to  owners  of  membership 
interests,  used  to  reduce  Exchange  fees,  or  invested 
in  technology  for  the  Exchange,  rather  than 
continuing  to  be  held  for  the  purchase  of  seats. 
After  five  years,  any  remaining  portion  of  the  initial 
S30  million  commitment  must  be  used  for  one  of 
these  three  purposes.  In  addition,  the  agreement 
provides  that  the  NASD  shall  contribute  to  a 
separate  fund  15%  of  any  amount  by  which  New 
Amex's  annual  after-tax  income  in  each  of  the  first 


2.  Basis 

Amex  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act  in  general  and  furthers  the 
objectives  of  Section  6(b)(3)  in 
particular  in  that  the  proposed 
provisions  of  the  New  Amex 
Constitution  assure  a  fair  representation 
of  its  members  in  the  selection  of  its 
directors  and  administration  of  its 
a^airs  and  provide  that  one  or  more 
directors  shall  be  representative  of 
issuers  and  investors  and  not  be 
associated  with  a  member  of  the 
exchange,  broker,  or  dealer.  The 
proposed  amendments  seek  to  promote 
fair  representation  of  the  various 
Exchange  floor  constituencies  by 
providing  meaningful,  ongoing 
participation  and  input  by  such 
constituencies  in  the  governance  and 
operation  of  the  Exchange  equity  and 
options  markets,  while,  at  the  same 
time,  providing  appropriate  input  and 
oversight  by  the  NASD  as  the  parent 
corporation  and  the  entity  with  ultimate 
responsibility  for  New  Amex. 

Amex  believes  the  composition  of  the 
New  Amex  Board  ensures 
representation  by  both  "upstairs" 
member  organizations  and  the  Exchange 
Floor.  The  New  Amex  Constitution 
(proposed  Article  II,  Sec.  .01(a)) 
provides  for  two  "Upstairs  Industry 
Governors"  and  four  Floor  Governors, 
with  at  least  one  of  the  Floor  Governors 
required  to  be  an  equity  specialist  and 
at  least  one  a  registered  options  trader. 
Procedures  for  nominating  Floor 
Governors  ensures  that  the  diverse 
interests  of  Floor  members,  as  well  as 
the  public,  are  reflected  in  the 
nomination  process.  Proposed  Article  U, 
Sec.  .01(c)  provides  that  the  Amex 
Nominating  Committee  consist  of  three 
active  Floor  Members,  including  a 
specialist,  a  registered  options  trader 
and  a  Floor  broker,  and  two  public 
representatives.  The  nominees  of  the 
Nominating  Committee,  or  alternatively, 


ten  years  after  the  Closing  exceeds  a  specified  base 
amount.  A  committee  consisting  of  three  members 
of  the  Exchange  and  the  Chairman  of  the  NASD  will 
determine  whether  this  fund  shall  be  distributed  to 
owners  of  membership  interests,  invested  in 
technology  for  the  Exchange,  or  used  to  fund 
pension  or  retirement  benefits  for  owners  of 
membership  interests.  The  proposed  settlement -is 
subject  to  execution  of  a  formal  settlement 
stipulation,  which  will  then  be  subject  to  court 
approval  following  notice  to  all  members  of  the 
plaintiff  class. 

It  is  the  view  of  Amex  that,  once  court  approval 
is  received,  the  terms  of  the  settlement  will  be  able 
to  be  implemented  without  the  necessity  of  further 
amendment  of  the  Transaction  Agreement  or  any 
further  approval  from  the  Conmiission.  Telephone 
Call  between  James  Duffy.  Executive  Vice  President 
and  General  Counsel,  Amex,  and  Michael 
Walinskas,  Deputy  Associate  Director,  Commission, 
September  10, 1998. 


a  nominee  or  nominees  proposed  by  a 
petition  signed  by  at  least  twenty  five 
regular  and/or  options  principal 
members,  are  chosen  by  a  vote  of  regular 
and  0PM  members  voting  together  as  a 
single  class.  The  NASD  (the  holder  of 
the  Class  B  interest)  may  reject  any  such 
proposed  nominee  only  for  the  specific 
regulatory  reasons  enumerated  in 
proposed  Article  II,  Sec.  .01(b),  namely, 
if  such  person  is  subject  to  a  statutory 
disqualification  or  is  subject  to  a 
proceeding  or  investigation  which  could 
result  in  a  statutory  disqualification,  or 
if  such  person  has  been  disciplined  by 
a  securities  self-regulatory  organization 
with  respect  to  a  matter  involving  fraud 
or  a  serious  U.S.  securities  law 
violation. 

Amex  believes  the  Board 
composition,  together  with  the  use  of 
the  Amex  Nominating  Committee, 
assure  that  members  are  represented 
fairly  in  the  selection  of  the  Board  and 
thereby  in  the  administration  of 
Exchange  affairs.  Proposed  Article  II, 
Section  1  also  provides  that  the  New 
Amex  Board  shall  include  eight  Public 
Governors,  all  of  whom  are  nominated 
by  the  NASD  Nominating  Committee.  In 
addition,  the  NASD  has  imdertaken  to 
include  as  one  of  the  two 
representatives  of  the  NASD  on  the  New 
Amex  Board  a  person  that  meets  the 
qualifications  of  Public  Governor  on  the 
New  Amex  Board.  Thus,  of  the  18  New 
Amex  Board  members,  nine  will  meet 
such  Public  Governor  qualifications. 
Amex  believes  such  proportion  of 
public  governors  (who  are  not 
themselves  and  are  not  affiliated  with, 
a  securities  broker  or  dealer)  provides 
substantial  and  meaniflgful  input  by  the 
public  in  Exchange  governance. 

The  AAC,  provided  for  in  proposed 
Article  II,  Sec.  .06  estabUshes  a 
mechanism  for  meaningful  participation 
by  Exchange  members,  as  well  as  the 
pubUc,  in  Exchange  disciplinary 
processes,  and  promotes  the  equitable 
conduct  of  the  Exchange's  regulatory 
responsibilities.^*  The  AAC,  which 


"In  its  1997  Concept  Release  relating  to 
regulation  of  exchanges,  the  Conunission 
interpreted  the  fair  representation  requirements 
under  Section  6(bH3)  as  follows: 

*  *  *  fair  representation  of  an  exchange's 
members  also  serves  to  ensure  that  an  exchange  is 
administered  in  a  way  that  is  equitable  to  all  market 
members  and  participants.  Because  a  registered 
exchange  is  not  solely  a  commercial  enterprise,  but 
also  has  significant  regulatory  powers  with  respect  - 
to  its  members,  competition  between  exchanges 
may  not  be  sufficient  to  ensure  that  an  exchange 
carries  out  its  regulatory  responsibilities  in  an 
equitable  manner.  The  fair  application  of  an 
exchange's  authority  to  bring  and  adjudicate 
disciplinary  procedures  may  be  particularly 
important  in  this  respect,  because  these  actions  can 
have  significant  and  br-reaching  ramifications  for 
broker-dealers.  Accordingly,  under  the  Exchange 
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includes  three  Public  Governors  and 
three  Floor  Governors,  has  authority  to 
act  for  the  Board  subject  to  the  Board's 
discretionary  right  of  review  in  the  areas 
specified  in  Article  n,  Sec.  .06(a), 
including  with  respect  to  any  appeal  or 
review  of  a  disciplinary  proceeding,  a 
statutory  disqualification  proceeding,  or 
a  membership  proceeding.  Article  V, 
Sec.  .01(c)  provides  for  AAC  review  of 
Exchange  Disciplinary  Panel 
determinations,  subject  to  discretionary 
right  of  review  by  the  Board  imder 
Article  V,  Sec.  .01(d).  The  AAC  decision 
becomes  final  if  not  reviewed  by  the 
Board.  Such  decision  may  then  be 
appealed  only  to  the  Commission. 

As  described  above,  the  Amex 
Committee  also  has  been  established  to 
provide  for  significant  input  by  floor 
members,  the  public  and  member 
organizations  not  on  the  floor  with 
respect  to  the  administration  of 
Exchange  affairs,  including  the  New 
Equity  Market  Structiure. 

Amex  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)(8) 
of  the  Act  which  requires  that  the  rules 
of  the  Exchange  do  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  The  transaction 
between  the  Amex  and  the  NASD 
promotes  intermarket  competition  by 
providing  significant  additional 
financial  resources  to  the  Exchange  to 
develop  a  New  Equity  Market  Structure, 
including  facilities  for  the  automatic 
execution  for  electronically  delivered 
orders  and  a  new  electronic  order  book. 
This  initiative  will  enhance  the  primary 
auction  market  by  improving  efficiency 
and  lowering  costs,  which  will  improve 
the  competitiveness  of  the  New  Amex 
primary  auction  market  and  make  it  a 
more  viable  technologically-advanced 
alternative  to  other  exchange  auction 
markets,  including  the  New  York  Stock 
Exchange,  for  listings  and  equity  order 
flow.  In  addition,  the  NASD/ Amex 
transacticm  will  provide  additional 
resources  to  permit  the  Exchange's 
options  market  to  develop  systems  and 
facilities  required  to  cc»npete  more 
effectively  with  other  U.S.  and  foreign 
options  mariiets. 

Amex  believes  the  proposed  rule 
change  is  also  consistent  with  Section 
6(b)(5)  of  the  Act  in  that  the  proposed 
amendments  are  designed  to  prevent 
fiaudulent  and  manipulative  acts  and 


Act  structure,  it  may  be  essential  to  give  exchange 
participants  equitable  and  enforceable  input  into 
disciplinary  and  other  key  processes  to  prevent 
them  from  being  conducted  in  an  inequitable, 
discriminatory,  or  otherwise  inappropriate  fashion. 
Exchange  Act  Release  No.  38672  (May  23. 1997), 
at  66, 62  FR  304SS  (June  4. 1998)  ("Concept 
Release"). 


practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settUng, 
processing  information  vtdth  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest;  and 
are  not  designed  to  permit  imfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers,  or  to 
regulate  by  virtue  of  any  authority 
conferred  by  the  Act  matters  not  related 
to  the  purposes  of  the  Act  or  the 
administration  of  the  exchange. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  CammeBts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 


Commission,  and  all  written 
commtmications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bam  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  located  at  the  above  address. 
Copies  of  such  filing  will  also  be         - 
available  for  inspection  and  copying  at 
the  principal  office  of  the  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-Amex-98-32  and 
should  be  submitted  by  October  8, 1998. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margarei  H.  McFarland, 
Deputy  Secretary. 

EXHIBIT  A— AMERICAN  STOCK 
EXCHANGE,  WC. 

Proposed  Rule  Change 

(Text  in  brackets  indicates  material  to  be 
deleted;  italicized  text  indicates  material  to 
be  added.) 

A.  Constitution 

Article  I.  Title — Purposes — Definitions 

Sec.  01.  Title 

The  title  of  this  (Corporation)  Company 
shall  be  ("American  Stock  Exchange,  Inc.") 
"American  Stoclc  Exchange  LLC",  hereinafter 
referred  to  as  the  "Exchange." 

Article  I.  Title — Purposes — Definitioas 

Sec.  02.  Purposes 

The  purpose  of  the  Exchange  shall  be: 

Seciu-ities  (market  place]  Market  Place 

(a)  to  provide  a  securities  market  place 
where  high  standards  of  honor  and  integrity 
shall  prevail  and  to  promote  and  maintain 
just  and  equitable  principles  of  trade  and 
business; 

[Board  of  Trade 

(b)  to  conduct  and  carry  on  the  functions  of 
a  "board  of  trade"  within  the  meaning  of  that 
term  in  the  New  York  Not-for-Profit 
Corporation  Law; 

An  exchange]  An  Exchange 

((c)]  (b)  to  conduct  and  carry  on  the 
fiinctions  of  an  "exchange"  within  the 
meaning  of  that  term  in  the  Seciuities 
Exchange  Act  of  1934;  and 

(New  York  Not-for-Profit  Ccnporationl 
Delaware  Limited  Liability  Company  Law 

1(d))  (c)  to  conduct  and  cany  on  any  and 
all  activities  incidental  to  the  fwegoing 
which  may  lawfully  be  conducted  and 
carried  on  by  a  [corporation]  company  of  its 
type  formed  imder  the  [New  York  Not-for- 
Profit  Corporation]  Delaware  Limited 
Liability  Company  Law. 


"17  CFR  200.3O-3(aXl2)- 
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Article  I.  Title— Purposes— Definitions 

Sec.  03.  Definitions 

The  following  tenns  as  used  in  this 
Constitution  and  in  the  rules  adopted 
pursuant  thereto  shall,  unless  the  context 
otherwise  indicates,  be  construed  as  follows: 

Rules  of  the  Exchange 

(a)  The  term  "rules  of  the  Exchange"  shall 
include  the  Constitution  and  all  rules  and 
commentaries  adopted  pursuant  thereto. 

Member 

(b)  The  term  "member",  when  not 
preceded  by  the  word  "regular",  "options 
principal",  "allied",  or  "associate",  shall 
include  regular,  options  principal,  allied  and , 
associate  members. 

[Allied  member]  Regular  Member;  Regular 
Trading  Right 

[(c)l  (cj  The  term  "regular  member"  means 
a  person  holding  a  regular  trading  right 
issued  by  The  Amex  Corporation. 

The  terin  "regular  trading  right"  means  the 
right  to  transact  business  on  the  Floor  of  the 
Exchange  generally. 

Options  Principal  Member;  Options  Principal 
Trading  Right;  Derivative  Products 

(d)  The  term  "options  principal  member" 
means  a  person  holding  an  options  principal 
trading  right__issued  by  The  Amex 
Corporation'. 

The  term  "options  principal  trading  right" 
means  the  right  to  execute  on  the  Floor  of  the 
Exchange  transactions  in  options  and  other 
derivative  products  for  the  right  holder's  own 
account,  and  to  give  orders  in  options  and 
other  derivative  products  for  his  own  account 
to  regular  members  for  execution.  The  holder 
of  an  options  principal  trading  right  may  not 
execute  agency  transactions  on  the  Floor 
either  for  customers  or  for  regular,  associate 
or  allied  members  or  other  options  principal 
members,  may  not  be  registered  as  a 
specialist,  may  not  execute  on  the  Exchange 
any  orders,  whether  as  agent  or  principal,  in 
stocks,  warrants,  bonds  or  other  securities 
(except  principal  transactions  in  options  and 
other  derivative  products),  and  may  not 
accept  any  orders  from  his  member 
organization  for  execution. 

The  term  "derivative  products"  includes, 
in  addition  to  standardized  options,  other 
securities  which  are  issued  by  The  Options 
Gearing  Corporation  or  another  limited 
purpose  entity  or  trust,  and  which  are  based 
solely  on  the  performance  of  an  index  or 
portfolio  of  other  publicly  traded  securities. 
Notwithstanding  the  foregoing,  the  term 
"derivative  products"  shall  not  include 
warrants  of  any  type  or  closed-end 
management  investment  companies. 

Allied  Member 

(e)  No  change.  (Repositioned  from  former 
Art.  I,  Sec.  .03(c)). 

Member  Organization 

(f)  No  change.  — 
Approved  Person 

(g)  No  change. 


Publicly  [held  security;  voting  stock;  non- 
voting stock]  Held  Security;  Voting  Stock; 
Non-Voting  Stock 

(h)  No  change. 
Security  or  [securities]  Securities 

(i)  No  change. 
Member  Contracts 

(j)  No  change. 

Exchange  Contracts 

(k)  The  term  "Exchange  Contracts"  shall 
include  all  "Member  Contracts": 

(1)  made  on  the  Exchange;  or 

(2)  not  made  on  the  Exchange,  unless  made 
subject  to  the  rules  of  another  (Exchange] 
exchange  or  Nasdaq,  or  unless  the  parties 
thereto  have  expressly  agreed  that  the  same 
shall  not  be  Exchange  Contracts. 

Date  of  [death]  Death 

(1)  No  change. 
Entire  Board 

(m)  No  change. 
He,  Him,  or  His 

(n)  No  change. 
Special  Transfer 

(o)  No  change. 
Lessor 

(p)  No  change. 
Lessee 

(q)  No  change. 
Nominee 

(r)  No  change. 

NASD 

(s)  The  term  "NASD"  means  the  National 
Association  of  Securities  Dealers,  Inc. 

Nasdaq 

(0  The  term  "Nasdaq"  means  The  Nasdaq 
Stock  Market,  Inc. 

Transaction  Agreement 

[u]  The  term  "Transaction  Agreement" 
means  the  agreement  dated  as  of  May  8, 
1998,  between  the  American  Stock  Exchange, 
Inc.  and  certain  other  parties,  including  the 
NASD,  pursuant  to  which  substantially  all  of 
the  assets  of  the  American  Stock  Exchange, 
Inc.  were  transferred  to  the  Exchange,  as  it 
may  be  amended  from  time  to  time. 

Predecessor  Corporation 

(v)  The  term  "Predecessor  Corporation" 
means  the  American  Stock  Exchange,  Inc. 
prior  to  the  date  of  the  Transaction 
Agreement,  and  The  Amex  Corporation  after 
that  date. 

Amex  Committee 

[w]  The  term  "Amex  Committee"  means 
the  committee  by  that  name  established 
pursuant  to  the  Transaction  Agreement. 

Class  A  Interest 

(x)  The  term  "Qass  A  Interest"  refers  to  the 
limited  liability  company  interest  in  the 


Exchange  initially  issued  to  the  Predecessor 
Corporation. 

Class  B  Interest 

(y)  The  term  "Class  B  Interest"  refers  to  the 
limited  liability  company  interest  in  the 
Exchange  initially  issued  to  NASD  Market 
Holding  Company,  a  wholly-owned 
subsidiary  of  the  NASD. 

Amex  Corporation 

(z)  The  term  "The  Amex  Corporation" 
means  the  New  York  Not-for-Profit 
Corporation  that  holds  the  Class  A  Interest  in 
the  Exchange. 

NASD  Nominating  Committee 

[aa]  The  term  "NASD  Nominating 
Committee"  means  the  National  Nominating 
Committee  appointed  pursuant  to  Article  VII 
Section  9  of  the  NASD  By-Laws. 

Article  II.  Government  and  Administration 
Sec.  01.  The  Board  of  Governors — 
Classification 

Classification 

(a)  The  Board  of  Governors  shall  be 
composed  of: 

(1)  [Twelve]  Sixj«gular,  options  principal, 
associate  or  allied  members  of  the  Exchange 
[having  the  following  qualifications:  (i)  each] 
(i)  two  of  whom  shall  be  [a  principal 
executive  officer  of  a]  affiliated  with  regular[, 
options  principal]  or  associate  member 
(corporation,  or  a  principal  partner  of  a 
regular,  options  principal  or  associate 
member  firm,  or  a  regular  or  options 
principal  member  of  the  Exchange  who  is  not 
associated  with  any  member  organization;  (ii) 
at  least  four  of  the  twelve  governors  shall  be 
principal  executive  officers  of  regular  or 
associate  member  corporations  or  general 
partners  of  regular  or  associate  member  Arms, 
which  firms  or  corpnsrations]  organizations 
that  engage  in  a  business  [involving]  having 
substantial  direct  contact  with  public 
securities  customers  [;  (iii)  at  least  two  of  the 
four  governors  provided  for  in  clause  (ii) 
shall  reside  and  have  their  principal  place  of 
business  more  than  100  miles  from  the  City 
of  New  York;  (iv)  at  least  five,  but  not  more 
than  five,  of  the  twelve  governors  shall 
]["Upstairs  Industry  Governors"),  and  (ii) 
four  of  whom  shall  be  persons  who  spend  a 
substantial  part  of  Iheir  time  on  the  Floor  of 
the  Exchange  [;  and  (v)  at  least  two  of  the  five 
governors  provided  for  in  clause  {\v)]("Floor 
Governors").  At  least  one  of  the  Floor 
Governors  shall  be  principally  engaged  in 
business  as  a  registered  (as  specialists;] 
equity  specialist,  and  at  least  one  shall  be 
principally  engaged  in  business  as  a 
registered  options  trader; 

(2)  [TwelveJE/g/it  representatives  of  the 
public  (i)  none  of  whom  is,  or  is  affiliated 
with,  a  broker  or  dealer  in  securities  and  (ii) 
[not  less  than  three]  all  of  whom  are 
(principal  executive  officers  of  corporations 
whose  securities  are  admitted  to  dealings  on 
the  Exchange]  nominated  by  the  NASD 
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Nominating  Committee  ("Public  Governors"); 
and 

(3)  The  (Chief  Executive  Officer)  two  most 
senior  officers  of  the  Exchange,  (who  shall  be 
the  Chairman  of  the  Board,  and  the  Executive 
Vice-Chairman,  if  there  be  one,  or  if  there  is 
no  Executive  Vice-Chairman,  the  President,  if 
there  be  one.]  and 

[(b)  The  twelve  regular,  options  principal, 
associate  or  allied  member  governors  and  the 
twelve  public  governors] 

(4)  Two  representatives  of  the  staff  of  the 
NASD. 

(b)  All  elected  governors  other  than  the 
four  Floor  Governors  shall  be  nominated[,] 
and  elected  by  [vote  of  the  regular  members 
of  the  Exchange,  in  accordance  with  the 
provisions  of  Article  IIL  The  Chief  Executive 
Officer  of  the  Exchange]  the  holder  of  the 
Class  B  Interest.  The  four  Floor  Governors 
shall  be  nominated  by  the  holder  of  the  Class 
A  Interest  and  elected  by  the  (Board  by  the 
affirmative  vote  of  the  majority  of  the  entire 
Board]  holder  of  the  Class  B  Interest.  A 
nominee  for  Floor  Governor  may  be  rejected 
by  the  holder  of  the  Class  B  Interest  only  if 
such  person  (i)  is  subject  to  a  statutory 
disqualification  within  the  meaning  of 
Section  3(a)(39)  of  the  Securities  Exchange 
Act  of  1934,  (ii)  is  subject  to  a  proceeding  or 
investigation  which  cOuld  result  in  such  a 
statutory  disqualification,  or  (iii)  has  been 
disciplined  by  a  securities  self-regulatory 
organization  with  respect  to  a  matter 
involving  fraud  or  a  serious  violation  of  the 
U.S.  securities  laws.  The  holder  of  the  Class 
A  Interest  shall  have  the  right  to  submit  a 
substitute  nominee  in  the  event  of  any  such 
rejection.  All  governors  shall  be  of  equal 
standing  and  shall  be  entitled  to  one  vote 
each  at  all  meetings  of  the  Board. 

(c)  The  (governors  elected  by  the] 
nomination  of  tha  Floor  Governors  by  the 
holder  of  the  Class  A  Interest  shall  be 
accomplished  in  the  following  manner.  The 
nominees  shall  be  chosen  by  vote  of  the 
regular  and  options  principal  members 
voting  together  as  a  single  class  on 
candidates  selected  and  proposed  either  by 
the  Amex  Nominating  Committee  or  by 
petition  signed  by  at  least  twenty-five  regular 
and/or  options  principal  members.  The 
Amex  Nominating  Committee  shall  consist  of 
five  persons,  three  of  whom  shall  be  members 
active  on  the  Floor  of  the  Exchange  ["Floor 
Members"),  and  two  of  whom  shall  be 
representatives  of  the  public  having  no 
affiliation  with  a  broker  or  dealer  in 
securities  ("Public  Members").  Of  the  three 
Floor  Members,  one  shall  be  principally 
engaged  in  business  as  a  registered  equity 
specialist,  one  shall  be  principally  engaged  in 
business  as  a  re^stered  options  trader,  and 
one  shall  be  principally  engaged  in  business 
as  a  Floor  broker  on  the  Floor  of  the 
Exchange. 

(d)  The  two  governors  who  are 
representatives  of  the  staff  of  the  NASD  shall 
be  appointed  by  the  NASD  and  shall  serve  on 
the  Board  until  their  successors  are 
appointed.  The  two  most  senior  officers  of 
the  Exchange  shall  serve  on  the  Board  for  as 
long  as  they  hold  such  offices. 


(e)  The  Floor  Governors  shall  be  divided 
into  (three  classes,  each  class  consisting  of 
eight  governors;]  two  classes.  The  first  class 
shall  include  at  least  one  governor  who  is  an 
equity  specialist.  The  second  class  shall 
include  at  least  one  governor  who  is  a 
registered  options  trader. 

[(!)](/)  The  members  of  the  Amex 
Nominating  Committee  shall  be  divided  into 
two  classes.  The  first  class  shall  consist  of 
one  Public  Member  and  the  Floor  Member 
who  is  a  registered  specialist,  and  the  [(i)  four 
regular,  options  principal,  associate  or  allied 
members  of  the  Exchange  who  meet  the 
qualifications  described  in  subsection 
(a)(l)(i)  of  this  Section,  at  least  two  of  whom 
meet  the  qualifications  described  in 
subsection  (aKl)(ii).  at  least  one  of  which  two 
meets  the  additional  qualifications  described 
in  subsection  (a)(l)(iii),  and  one,  but  not 
more  than  one,  of  whom  meets  the 
qualifications  described  in  subsection 
(a)(l)(iv),  and  (ii)  four  representatives  of  the 
public  who  meet  the  qualifications  described 
in  subsection  (a)(2)(i]  of  this  Section,  at  least 
one  of  whom  meets  the  additional 
qualifications  described  in  subsection 
(a)(2)(ii); 

[(2)  The]  second  class  shall  consist  of  [(i) 
four  regular,]  one  Public  Member,  the  Floor 
Member  who  is  a  registered  options 
[principal,  associate  or  allied  members  of  the 
Exchange  who  meet  the  qualifications 
described  in  subsection  (a)(l)(i)  of  this 
Section,  at  least  one  of  whom  meets  the 
qualifications  described  in  subsection 
(a)(l)(ii),  and  two,  but  not  more  than  two,  (rf 
whom  meet  the  qualifications  described  in 
subsection  (a)(l)(iv),  and  (ii)  four 
representatives  of  the  public  who.  meet  the 
qualifications  described  in  subsection 
(a)(2](i)  of  this  Section,  at  least  one  of  whom 
meets  the  additional  qualifications  described 
in  subsection  (a)(2)(ii);  and]  trader,  and  the 
Floor  Member  who  is  a  Floor  broker. 

[(3)  The  third  class](£)  The  Upstairs 
Industry  Governors  and  the  Public  Governors 
shall  be  divided  into  two  classes,  each  of 
which  shall  consist  of  ((i)  four  regular, 
options  principal,  associate  or  allied 
members  of  the  Exchange  who  meet  the 
qualifications  described  in  subsection 
(a)(l)(i)  of  this  Section,  at  least  one  of  whom 
meets  the  qualifications  described  in 
subsections  (a)(l)(ii)  and  (iii)  and  two,  but 
not  more  than  two,  of  whom  meet  the 
qualifications  described  in  subsection 
(a)(l)(iv),  and  (ii)  four  representatives  of  the 
public  who  meet  the  qualifications  described 
in  subsection  (a)(2)(i)  of  this  Section,  at  least 
one  of  whom  meets  the  additional 
qualifications  described  in  subsection 
(a)(2)(ii).]  one  Upstairs  Industry  Governor 
and  four  Public  Governors. 

((d)](/i)  The  initial  terms  of  the  [governors 
of  the  first,  second  and  third]  Floor 
Governors,  members  of  the  Amex  Nominating 
Committee,  Upstairs  Industry  Governors,  and 
Public  Governors  in  the  first  and  second 
classes  shall  terminate  in  [1982, 1983]  1999 
and  [1984,]  2000  respectively,  upon  the 
election  of  their  successors  [in  accordance 
with  the  provisions  of  Article  m.  Subsequent 


to  the  initial  terms  of  office,  the  governors 
of].  Thereafter,  the  persons  in  each  class  shall 
be  elected  for  [three]  two-year  terms  and  shall 
hold  office  until  their  successors  [have  been 
elected  in  accordance  with  the  provisions  of 
Article  III.]  are  elected. 

[(e)  No  person](i)  No  Floor.  Upstairs 
Industry  or  Public  Governor  who  has  served 
(all  or  part  of  two]  three  consecutive  elected 
terms  as  a  governor  shall  be  eligible  for 
election  (by  the  regular  members]  as  a 
governor,  except  after  an  interval  of  two 
years],];  provided,  however,  that  [(i)  the 
Nominating  Committee  may  in  its  discretion 
nominate  for  election  to  a  third]  Governors  in 
the  first  class  whose  term  in  office  expires  in 
1999,  and  any  other  governor  appointed  to 
the  Board  for  one  year  or  less  by  reason  of 
a  vacancy,  may  subsequently  be  elected  to 
serve  three  consecutive  [term  an  incumbent 
governor  who  is  serving  the  final  year  of  his 
or  her  second  elected  term  if  the  ]two-year 
terms. 

(/)  No  person  shall  serve  for  all  or  part  of 
two  consecutive  terms  as  a  member  of  the 
Amex  Nominating  Committee  (determines 
that  such  governor  has  made  an 
extraordinary  contribution  to  the  Exchange 
and  that  the  interest  of  the  Exchange  will  best 
be  served  by  permitting  such  person  to  stand 
for  reelection;  and  (ii)  an  incumbent 
governor].  No  member  of  the  Amex 
Nominating  Committee,  and  no  person 
having  a  business  affiliation  with  a  member 
of  the  Amex  Nominating  Committee,  shall  be 
eligible  [for  election  to  a  third  consecutive 
term  if  nominated  by  independent 
nomination  as  provided  in  Section  7(f)  of 
Article  ID.  Notwithstanding  the  foregoing 
provisions,  at  no  time  may  more  than  four 
governors  be  serving  a  third  consecutive 
term,  and  of  those  four  governors,  no  more 
than  three  may  be  representatives  of  the 
public  who  meet  the  qualifications  described 
in  subsection  (a)(2),  no  more  than  one  may 
be]  as  a  candidate  for  office  on  the  ticket 
named  by  it.  Any  vacancy  in  the  Amex 
Nominating  Committee  shall  be  filled  by  the 
remaining  members  thereof,  who  shall  elect 
a  person  qualified  to  fill  the  vacancy. 

[k)  Each  governor  that  is  not  a  regular!,)  or 
options  principal!,  associate  or  allied 
member  who  meets  the  qualifications 
described  in  subsection  (a)(l)(iv),  and  no 
more  than  one  may  be  a  regular,  options 
princifnl,  associate  or  allied  member  who 
meets  the  qualifications  described  in 
subsection  (a)(l)(ii). 

[(f)  Each  non-regular  member  governor) 
member  of  the  Exchange  shall  be  deemed  to 
have  agreed  to  uphold  the  Constitution  by 
acceptance  of  the  office  of  governor.  [Non-] 
Each  governor  that  is  not  a  regular  [member 
governors  and  public  governors]  or  options 
principal  member  of  the  Exchange  shall  have 
the  right  to  go  on  the  Floor  of  the  Exchange 
but  shall  not  have  the  right  to  transact 
business  in  securities  thereon,  and  shall  have 
no  rights  or  obligations  with  respect  to 


49778 


Federal  Register /Vol.  63,  No.  180 /Thursday,  September  17,  1998 /Notices 


contributions  to,  or  benefits  from,  the 
Gratuity  Fund. 

Article  U.  Government  and  Administration 

Sec.  02.  Vacancies 

[a)  A  vacancy  shall  occur  in  the  office  of 
any  governor  if  the  Board  of  Governors  shall 
determine,  by  the  affirmative  vote  of  a 
majority  of  the  entire  Board,  that  such  office 
holder  no  longer  satisfies  the  requirements 
pursuant  to  which  he  was  elected  or  is  no 
longer  eligible  within  the  classification  to 
which  he  was  elected  to  the  Board. 

Absence  of  Governor 

[b)  If  a  governor  shall  have  been  absent 
from  three  consecutive  regular  meetings  of 
the  Board  of  Governors,  without  having  been 
excused  by  the  Chairman,  the  Board  may.  by 
the  affirmative  vote  of  a  majority  of  the  entire 
Board,  remove  such  governor  and  declare  the 
office  theretofore  held  by  him  to  be  vacant. 

Expulsion,  Suspension  or  Insolvency 

[c]  The  expulsion,  suspension  or 
insolvency  of  a  person  holding  office  or  of  his 
member  organization  shall  create  a  vacancy 
in  the  office  held  by  such  person. 

Removal 

[d)  In  the  event  of  the  refusal,  failure, 
negfect  or  inability  of  an  officer  approved  or 
elected  by  the  Board,  or  any  governor,  to 
discharge  the  duties  of  his  office,  or  for  any 
cause,  of  the  sufficiency  of  which  the  Board 
of  Governors  shall  be  the  sole  judge,  the 
Board  shall  have  the  power,  by  the 
affirmative  vote  of  a  majority  of  the  entire 
Board,  to  remove  such  officer  or  governor 
and  declare  the  position  held  by  him  to  be 
vacant 

Vacancies  in  Board 

[e]  All  vacancies  occurring  in  the  offices  of 
governors  shall  be  filled  by  the  Board  by  the 
appointment  of  persons  recommended  by  the 
holder  of  the  Class  B  Interest  in  the  Exchange 
with  respect  to  all  governors  other  than  Floor 
Governors,  and  by  the  holder  of  the  Class  A 
Interest  in  the  Exchange  with  respect  to  Floor 
Governors,  to  serve  until  the  next  annual 
election. 

Vacancies  Among  Officers  Elected  by  the 
Board 

[f]  In  case  any  vacancy  shall  occur  in  any 
office  to  which  the  holder  is  elected  by  the 
Board,  such  vacancy  shall  be  filled  by 
election  by  the  Board  of  a  person  eligible  to 
serve  in  such  office. 

Article  D.  Government  and  Administration 
Sec.  [02]  03.  Powers,  Duties  and  Procedures 

Powers  and  (duties)  Duties 

The  Board  of  Governors  shall  be  vested 
with  all  powers  necessary  for  the  government 
of  the  Exchange,  the  regulation  of  the 
business  conduct  of  members  and  member 
organizations  of  the  Exchange  and  of 
approved  persons  in  connection  with  their 
conduct  of  the  business  of  member 
organizations,  provided,  however,  that  the 
Board  of  Governors  shall  not  take  any  action 
that  requires  the  consent  of  The  Amex 
Corporation,  the  Amex  Committee,  or  both 
under  the  terms  of  the  Traiisaction 


Agreement  without  first  obtaining  such 

consent. 

Rules 

In  the  exercise  of  its  powers,  the  Board 
may  adopt,  modify  or  rescind  such  rules, 
require  such  appearances  and  the  filing  of 
such  reports,  issue  such  orders  and 
directions,  and  make  such  decisions  as  it 
may  deem  appropriate,  which  rules, 
requirements,  orders,  directions  and 
decisions  shall  be  binding  upon  members, 
member  organizations  and  approved  persons 
concerned. 

Procedure 

The  Board  shall  determine  the  manner  and 
form  by  which  its  proceedings  shall  be 
conducted;  shall  make  such  appointments 
and  perform  such  other  duties  as  are  required 
herein;  shall  remove  any  officer  or  dissolve 
any  committee,!  except  the  Nominating 
Committee,]  when  in  its  opinion  the  public 
interest  or  the  welfare  of  the  Exchange  so 
requires;  and  shall  have  original  and 
supervisory  jurisdiction  over  any  and  all 
subjects  and  matters  referred  to  committees 
or  officers,  and  may  direct  and  control  their 
actions  or  proceedings  at  any  stage  thereof. 

Finances 

The  Board  shall  have  control  of  the 
property  and  finances  of  the  Exchange.  No 
purchase  of  real  property  shall  be  made  by 
the  Exchange,  nor  shall  it  sell,  mortgage  or 
lease  real  property,  unless  authorized  by  the 
affirmative  vote  of  a  majority  of  the  entire 
Board.  By  the  affirmative  vote  of  a  majority 
of  the  entire  Board,  it  shall  fix  the  amount 
of  fees  and  compensation,  if  any,  to  be  paid 
to  governors,  to  members  of  committees,  to 
Arbitrators,  to  Trustees  of  the  Gratuity  Fund 
and  to  members  and  other  p>ersons  called  to 
give  information  before  the  Board  or  any 
committee. 

Delegation  of  (powers)  Powers 

The  Board  of  Governors  by  the  affirmative 
vote  of  a  majority  of  the  entire  Board,  may 
delegate  such  of  its  p>owers  as  it  may  from 
time  to  time  determine,  subject  to  the 
provisions  of  the  Constitution  and  applicable 
law,  to  such  committee  or  committees 
[composed  of  Governors,]  as  the  Board  may 
from  time  to  time  authorize.  The  Board  may 
assign  such  authority  and  duties  to  the 
Chairman  and  to  other  officers  and 
employees  of  the  Exchange  in  addition  to 
those  specified  in  the  Constitution,  as  the 
Board  may  frtim  time  to  time  determine, 
subject  to  applicable  law. 

The  Board  of  Governors  may  also  appoint 
such  other  committees,  composed  either  of 
governors  or  other  p)ersons,  with  such  powers 
other  than  those  vested  in  the  Board  under 
the  Constitution  or  applicable  law,  and  ior 
such  terms  as  it  may  from  time  to  time 
determine.  Subject  to  the  approval  of  the 
Board,  and  after  seeking  the  advice  of  all 
segments  of  the  membership,  the  Chairman 
shall  from  time  to  time  appoint  a  number  of 
regular,  options  principal,  associate  and 
allied  members  of  the  Exchange,  and 
individuals  who  are  employed  by  or 
associated  with  a  member  organization  in  a 
senior  capacity,  who  shall  be  designated  as 
Exchange  Officials,  to  serve  on  such 
committees.  In  selecting  such  Exchange 


Officials,  the  Chairman  shall  give  due 
consideration  to  the  various  phases  of 
Exchange  activities  and  member  organization 
operations. 

Appeal 

An  appeal  to  the  Board  from  a  decision  of 
any  committee  [other  than  the  Executive 
Committee,]  or  from  a  decision  of  any  officer 
or  employee  acting  under  authority  granted 
by  the  Board  may  be  taken  by  a  member, 
member  organization  or  approved  person 
affected  by  such  decision,  by  filing  with  the 
Secretary  of  the  Exchange  a  vtrritten  demand 
therefor  within  five  business  days  after  the 
decision  has  been  rendered.  A  member  of  any 
such  committee  taking  part  in  the  hearing  of 
a  matter  may,  within  two  days  after  a 
decision  has  been  made  thereon,  appeal 
therefrom  to  the  Board  by  filing  a  written 
demand  therefor  with  the  Secretary  of  the 
Exchange.  Any  member  or  ex-officio  member 
or  additional  member  of  any  such  committee 
from  whose  decision  an  appeal  to  the  Board 
is  taken  pursuant  hereto  may  participate  in 
the  hearing  of  such  appeal,  but  shall  not 
participate  in  the  deliberation  or 
determination  of  the  Board  thereon.  The 
decision  of  the  Board  v«rith  respect  to  any 
such  appeal  shall  be  final  and  conclusive, 
except  that  the  Board  under  its  general  power 
of  delegation  may  authorize  (the  Executive 
Committee)  a  committeeAo  consider  any 
specific  appeal  or  any  class  or  type  of  appeals 
and  in  such  case  the  decision  of  the 
(Executive  Committee]  committee  with 
respect  thereto  shall  be  final  and  conclusive. 

[Delegation  in  emergency 

Whenever  it  shall  appear  to  the  Board  that 
an  emergency  exists,  other  than  as  provided 
for  in  Article  XII,  it  may  by  resolution 
adopted  by  the  affirmative  vote  of  a  majority 
of  the  entire  Board  delegate  all  of  its  powers 
which  may  lawfully  be  delegated,  for  such    ~- 
period  a^  it  may  determine,  to  a  Special 
Committee,  to  be  composed  of  three  or  more 
governors,  at  least  half  of  whom  shall  be 
regular,  options  principal,  associate  or  allied 
members  of  the  Exchange.  The  Board  by  such 
resolution  may  designate  one  or  more 
governors  who  are  regular,  options  principal, 
associate  or  allied  members  of  the  Exchange 
as  alternates  for  the  members  of  such 
conmiittee  who  are  regular,  options 
principal,  associate  or  allied  members  of  the 
Exchange  and  one  or  more  other  governors  as 
alternates  for  the  members  of  such  conmiittee 
who  are  not  regular,  options  principal, 
associate  or  allied  members  of  the  Exchange. 
Governors  so  designated  may  replace  any 
absent  member  or  members  for  whom  they 
are  alternates  at  any  meeting  of  such 
committee.) 

Meetings 

No  change. 
Written  Consent  to  Action  Without  Meeting 

No  change. 
Quorum 

No  change. 
Contracts  of  Employment 

No  change. 


Federal  Register /Vol.  63,  No.  180 /Thursday,  September  17,  1998 /Notices 


49779 


Selection  of  Chairman 

The  Board  shall,  by  the  affirmative  vote  of 
a  majority  of  the  entire  Board,  elect  the  Chief 
Executive  Officer  of  the  Exchange,  who  shall 
be  the  Chairman  of  the  Board,  to  serve  for 
such  period  of  time  as  the  Board  may 
determine,  and  the  Board  shall,  by  like  vote, 
fix  his  compensation. 

At  its  annual  meeting  the  Board  shall  elect 
from  among  its  members  who  are  regular),] 
or  options  principal),  associate  or  allied] 
members  of  the  Exchange),  one  or  more]  a 
Vice-(Chairmen]  Chairman  of  the  Board  to 
serve  until  the  next  annual  meeting  of  the 
Board  and  until  his  successor  has  been 
elected  and  takes  office. 

[Selection  of  general  counsel 

Subject  to  the  approval  of  the  Board  by  the 
affirmative  vote  of  a  majority  of  the  governors 
then  in  office,  the  Chairman  shall  appoint 
independent  general  counsel  for  the 
Exchange,  who  shall  consult  with  and  advise 
the  Board  and  the  officers  of  the  Exchange 
with  respect  to  legal  matters  pertaining  to  the 
Exchange,  and  the  Chairman,  subject  to  like 
approval  of  the  Board,  may  terminate  such 
appointment.  The  Board  shall  fix  the 
compensation  of  such  counsel. 

Trial  of  members,  member  organizations  and 
approved  persons)  Trial  of  Members,  Member 
Ch:ganizations  and  Approved  Persons 

No  change. 

Transactions  in  Exchange  )securities] 
Securities 

No  change. 
Penalties 

No  change. 
Contracts 

No  change. 

Admission  of  (securities]  Securities 

The  Board  shall  establish  standards  and 
requirements  with  respect  to  the  listing  or 
admission  to  unlisted  trading  on  the 
Exchange  of  securities,  contracts  in  securities 
"when,  as  and  if  issued"  or  "when 
distributed"  and  rights,  warrants  and  similar 
privileges  appertaining  to  securities,  and 
with  respect  to  the  continued  listing  or 
admission  to  unlisted  trading  thereof  or  the 
suspension  of  trading  therein  or  removal  of 
the  same  from  listing  or  unlisted  trading.  The 
Board  may  grant  to  the  Chairman,  or  such 
officer  or  officers  of  the  Exchange  as  he  may 
designate,  the  authority  to  approve  any  such 
securities,  contracts  in  securities,  rights, 
warrants  or  privileges,  for  original  listing  or 
admission  to  imlisted  trading  upon  the 
Exchange  and  to  admit  the  same  to  dealings 
on  an  "issued",  "when  issued"  or  "when 
distributed"  basis;  to  list  or  admit  to  dealings 
on  an  "issued",  "when  issued"  or  "when 
distributed"  basis  securities  of  an  issuer 
having  securities  already  listed  or  admitted 
to  unlisted  trading  on  the  Exchange, 
including  certificates  of  deposit,  rights  to 
subscribe,  and  other  securities  issued  in 
exchange  for  or  grovnng  out  of  such 
securities;  to  suspend  dealings  in  such 
securities  at  any  time,  and  without  notice, 
when  such  action  is  deemed  appropriate  and 
to  remove  the  same  from  listing  or  from 
unlisted  trading;  to  make  such  certifications 


or  file  such  notices  with  respect  to  the  listing 
and  registration  of  any  such  securities  or  the 
suspension  of  dealings  or  removal  thereof 
from  listing  or  unlisted  trading  as  may  be 
required  by  the  Securities  Exchange  Act  of 
1934  and  rules  and  regulations  issued 
thereunder,  and  to  take  such  other  action  as 
may  be  necessary  or  appropriate  in 
connection  with  the  listing,  suspension  of 
trading  or  removal  from  listing  or  unlisted 
trading  of  any  such  securities.  Any  company 
directly  affected  by  a  decision  of  the 
Chairman  or  such  duly  authorized  officer  of 
the  Exchange  with  respect  to  the  listing  of  its 
securities  or  the  removal  thereof  from  listing 
or  unlisted  trading,  may  appeal  such  decision 
to  the  Board.  A  committee  designated  by  the 
Board  shall  conduct  a  hearing  with  respect  to 
any  such  appeal  and  shall  make 
recommendations  to  the  Board  with  respect 
thereto.  The  decision  of  the  Board  with 
respect  to  any  such  appeal  shall  be  final  and 
conclusive,  except  that  the  Board  under  its 
general  power  of  delegation  may  authorize 
[the  Executive  Committee]  a  committee  to 
consider  any  or  all  such  appeals  and  in  such 
case  the  decision  of  the  [Executive 
Committee)  committee  with  respect  thereto 
shall  be  final  and  conclusive. 

Comers 

No  change. 
Invitation  to  )non-govemors)  Non-Governors 

No  change. 

Members,  (member  organizations  and 
approved  persons]  Member  Organizations 
and  Approved  Persons 

The  Board  shall  have  general  supervision 
over  members  and  member  or;ganizations, 
and  shall  have  general  supervision  over 
approved  persons  in  connection  with  their 
conduct  of  the  business  of  member 
organizations.  The  Board  may  examine  into 
and  regulate  the  conduct  and  financial 
condition  of  members,  member  organizations 
and  approved  persons.  It  shall  have 
supervision  over  and  may  adopt  such  rules 
as  it  may  deem  necessary  or  proper  with 
resp>ect  to  the  formation  of  member 
organizations,  the  continuance  thereof,  the 
finances  and  capital  requirements  thereof, 
the  types,  terms,  conditions  and  issuance  of 
securities  by  member  organizations  and 
trading  in  such  securities,  the  interest  of 
members  and  other  persons  in  member 
oi;ganizations,  the  partners,  officers, 
directors,  trustees,  stockholders  and 
employees  of  members  and  member 
organizations,  the  offices  of  members  and 
member  organizations,  the  business 
connections  of  members  and  member 
organizations,  and  their  association  with  or 
domination  by  or  over  any  organizations  or 
persons  engaged  in  the  securities  business. 
The  Board,  to  the  extent  not  inconsistent 
with  the  Securities  Exchange  Act  of  1934,  as 
amended,  shall  have  supervision  over  all 
matters  relating  to  the  collection, 
dissemination  and  use  of  quotations  and  of 
reports  of  prices  on  the  Exchange  and  may 
grant  to  the  Chairman,  or  to  such  officer  or 
officers  of  the  Exchange  as  he  may  designate, 
the  authority  to  approve  or  disapprove  any- 
application  for  ticker  or  quotation  service  to 
any  non-member.  The  Board  may  grant  to  the 


Chairman,  or  such  officer  or  officers  of  the 
Exchange  as  he  may  designate,  the  authority 
to  approve  or  disapprove  of  any  connection 
or  means  of  communication  with  the  Floor 
and  to  require  at  any  time  the  discontinuance 
of  any  such  connection  or  means  of 
communication  if  such  connection  or  means 
of  communication  has  been  or  is  being  used 
to  facilitate  any  violation  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  or  rules 
thereunder,  the  Exchange  Constitution  or  its 
Rules,  or  just  and  equitable  principles  of 
trade.  The  Board  shall  establish  standards 
and  requirements  for  the  registration  of 
(regular  members  as]  specialists  or  odd-lot 
dealers  in  securities  dealt  in  on  the 
Exchange,  and  may  grant  to  a  committee  or 
committees,  the  authority  to  (i)  approve  the 
registration  of  (regular  members  as) 
specialists  or  odd-lot  dealers,  (ii)  revoke  or 
suspend  any  such  registration  at  any  time, 
(iii)  allocate  to  a  registered  specialist  or  odd- 
lot  dealer  any  security  dealt  in  on  the 
Exchange,  and  (iv)  revoke  any  such 
allocation,  temporarily  or  permanently,  at 
any  time. 

The  Board  may  by  rule  provide  for 
facilities  and  establish  the  conditions  under 
which  members  may  transmit  orders 
electronically  frtjm  the  Floor  of  the  Exchange 
to  other  markets  and  receive  orders 
transmitted  electronically  to  the  Floor  of  the 
Exchange  frt)m  other  markets  for  the 
purchase  or  sale  of  securities  traded  on  the 
Exchange. 

Personal  jinterest)  Interest 

No  change. 
Interpretation 

No  change. 
Subsidiaries 

No  change. 

Group  (hospitalization  plan]  Hospitalization 
Plan 

No  change. 
Article  B.  Government  and  Administration 
Sec.  [03]  04.  Officers  of  the  Exchange 
Chairman 

(a)  The  Chairman  of  the  Board  shall  be  the 
Chief  Executive  Officer  of  the  Exchange  and 
shall  have  the  care  of  all  the  interests  of  the 
Exchange.  He  shall  be  responsible  to  the 
Board  for  the  management  and 
administration  of  the  affairs  of  the  Exchange. 
He  shall  be  the  official  representative  of  the 
Exchange  and  its  spokesman  in  all  public 
matters.  He  shall,  during  his  incumbency,  be 
a  member  and  the  presiding  officer  of  the 
Board  of  Governors,  (and  ex-officio  a  member 
of  the  Executive  Conmiittee  and  a  member  of 
all  committees  authorized  by  the  Board  of 
Governors.)  He  shall  preside  at  meetings  of 
the  members  of  the  Exchange,  or  may 
designate  the  Vice-Chairman  to  preside  at 
any  such  meetings. 

The  Chairman  shall  have  no  affiliation 
with  any  member  organization  nor  any  other 
business  interest  during  his  incumbency.  By 
his  acceptance  of  the  office  of  Chairman  he 
shall  be  deemed  to  have  agreed  to  uphold  the 
Constitution  of  the  Exchange. 

The  Chairman  may  call  special  meetings  of 
the  [regular  members  of  the  Exchange  and  of 
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the)  Board  of  Governors.  He  shall  call  special 
meetings  of  the  [regular  members  of  the 
Exchange  upon  the  direction  of  the  Board  or 
upon  the  written  request  of  50  regular 
members,  and  special  meetings  of  the]  Board 
upon  the  written  request  of  (four)  three 
governors. 

The  Chairman  shall  have  power  to 
examine,  or  to  authorize  any  officers, 
employees  or  representatives  of  the  Exchange 
to  examine,  the  books,  papers  and  records  of 
any  member,  his  employees,  his  member 
organization,  or  any  partner,  director, 
employee  or  approved  person  of  his  member 
organization,  and  the  Chairman  shall  have 
power  to  order  the  production  of  such  books, 
papers  and  records  for  examination  either  by 
him  or  by  any  officers,  employees  or 
representatives  of  the  Exchange  designated 
by  him.  The  Chairman  shall  also  have  power 
to  require  any  member  to  appear  and  testify 
before  him  or  before  any  officers,  employees 
or  representatives  of  the  Exchange  designated 
by  him,  or  to  require  any  member  to  cause 
any  of  his  employees,  or  any  of  the  partners, 
directors,  employees  or  approved  persons  of 
his  member  organization,  to  ap{>ear  and 
testify  before  the  Chairman  or  before  any 
officers,  employees  or  representatives  of  the 
Exchange  designated  by  him,  as  to  any  matter 
or  transaction  pertaining  to  the  business  of 
such  member,  his  employees,  his  member 
oi;ganization  or  of  any  partner,  director, 
employee  or  approved  person  of  his  member 
organization,  or  to  require  any  approved 
person  to  cause  any  of  his  or  its  employees 
to  appear  and  testify  before  the  Chairman  or 
before  any  officers,  employees  or 
representatives  of  the  Exchange  designated 
by  him  as  to  any  matter  or  transaction 
pertaining  to  the  business  of  such  approved 
person  or  of  any  employee  or  such  approved 
person. 

Following  each  annual  election  the 
Chairman  shall  make  such  appointments,  in 
the  manner  provided  for  herein,  as  may  be 
required  by  the  Constitution  and  shall  fill 
any  vacancy  which  occurs  in  any  office  to 
which  he  has  made  an  appointment.  Pending 
approval  by  the  Board  such  appointments 
may  be  made  ad  interim. 

Subject  to  the  approval  of  the  Board  by  the 
affirmative  vote  of  a  majority  of  the  entire 
Board,  the  Chairman  shall  appoint  and  may 
remove  the  members  of  [the  Executive 
Committee  and  any  other  committees)  any 
committee  of  the  Board.  Subject  to  the 
approval  of  the  Board  by  the  affirmative  vote 
of  a  majority  of  the  governors  present  at  any 
meeting  of  the  Board,  the  Chairman  shall 
appoint  and  may  remove  the  members  of 
other  conunittees  which  may  from  time  to 
time  be  authorized  by  the  Board  to  consider 
matters  pertaining  to  the  administration  of 
the  Exchange  and  to  the  rules  and  policies  of 
the  Exchange  concerning  members,  member 
organizations  and  approved  persons.  The 
Chairman  shall  fill  all  vacancies  in  (the 
Executive  Committee  and  in  said  other)  said 
committees  and  may  make  any  such 
appointment  ad  interim  until  the  next  regular 
meeting  of  the  Board. 

Subject  to  the  approval  of  the  Board,  the 
Chairman  may  appoint  special  committees  to 
advise  or  consult  with  him  or  other  officers 
of  the  Exchange,  or  to  consider  matters 


pertaining  to  the  administration  of  the 
Exchange,  and  such  conunittees  appointed  by 
the  Chairman  shall  have  such  powers  as.may 
be  delegated  to  them  by  the  Board. 

Subject  to  approval  by  the  affirmative  vote 
of  a  majorify  of  the  entire  Board,  the 
Chairman  may  appoint  (an  Executive  Vice- 
Chairman,)  a  President,  one  or  more  Vice- 
Presidents  and  such  other  officers  of  the 
Exchange  (except  the  Vice-Chairman  [or 
Vice-Chairmen)  of  the  Board  who  (are)  is 
appointed  from  the  [Exchange  members) 
Floor  Governors  on  the  Board),  as  he  may 
from  time  to  time  determine  are  required  for 
the  efficient  management  and  operation  of 
the  Exchange,  and  subject  to  like  approval  of 
the  Board  he  shall  appoint  the  Treasurer  and 
the  Secretary  and  shall  fibc  the  duties, 
res(X)nsibilities,  terms  and  conditions  of 
employment  of  such  officers  and,  subject  to 
the  approval  of  the  Board,  he  may  terminate 
their  employment  at  any  time. 

The  Chairman  shall  have  power  to  appoint, 
dismiss  and  fix  the  salaries  and  wages  of  all 
other  employees  of  the  Exchange,  including 
such  expert  or  professional  advisers  as  he 
may  deem  advisable.  He  shall  determine  the 
number  and  duties  of  all  employees.  He  may 
require  that  officers,  appointees  or  employees 
of  the  Exchange  give  good  and  sufficient 
bonds  for  the  faithful  performance  of  their 
duties. 

All  salaried  officers  and  employees  of  the 
Exchange  shall  be  under  the  direction  of  and 
responsible  to  the  Chairman. 

The  Chairman,  or  such  other  officer  as  he 
may  designate,  shall  prepare  and  present  to 
the  Board  jjeriodic  repwrts  concerning  the 
finances,  income  and  expanses  of  the 
Exchange,  and  prior  to  the  beginning  of  each 
fiscal  year  of  the  Exchange  shall  present  to 
the  Board  an  estimate  of  the  income  of  the 
Exchange  and  recommendations  as  to 
appropriations  for  expenses  for  such  fiscal 
year.  The  Chairman  may  at  any  time 
reconunend  additional  appropriations  or  the 
increase  or  decrease  of  any  appropriations 
made  by  the  Board  and  shall  make  reports 
and  recommendations  to  the  Board  as  to  the 
financial  policy  of  the  Exchange. 

In  the  case  of  the  absence  or  inability  to  act 
of  the  Chairman,  such  other  person  as  the 
Board  of  Governors  may  designate  shall 
assmne  all  the  functions  and  discharge  all  the 
duties  of  the  Chairman,  other  than  those 
which  shall  devolve  upon  the  Vice-Chairman 
(or  Vice-Chairmen)  as  provided  in  subsection 
3(b)  of  this  Article  II.  In  the  absence  of  such 
designation  by  the  Board,  (the  Executive 
Vice-Chairman,  if  there  be  one,  or  if  there  is 
no  Executive  Vice-Chairman,  or  in  his 
absence  or  inability  to  act,)  the  President,  if 
there  be  one,  or  if  there  is  no  President,  or 
in  his  absence  or  inabilify  to  act,  the  senior 
ranking  Vice-President  available  shall 
assume  all  such  functions  and  discharge  all 
such  duties  of  the  Chairman.  In  case  a 
vacancy  shall  occur  in  the  office  of 
Chairman,  the  Board,  by  the  affirmative  vote 
of  a  majorify  of  the  governors  then  in  office, 
shall  fill  such  vacancy. 

The  Chairman  may  vote  the  shares  of  stock 
or  other  securities  of  any  corptoration, 
association  or  other  entity  which  may  at  any 
time  be  owned  by  the  Exchange,  may  execute 
any  shareholders'  or  other  consents  in 


respect  thereof  and  may  in  his  discretion 
delegate  such  powers  by  executing  Proxies  or 
otherwise,  on  behalf  of  the  Exchange.  The 
Board  of  Governors  from  time  to  time  may 
confer  like  powers  upon  any  other  person  or 
persons. 
Vice-Chairman 

(b)  (Each)  The  Vice-Chairman  of  the  Board 
of  Governors  [(other  than  the  Executive  Vice- 
Chairman))  shall  be  a  regular(,)  or  options 
principmU,  associate  or  allied)  member  of  the 
Exchange.  (If  there  shall  be  two  Vice- 
Chairmen,  then  one  shall  be  a  governor  who 
meets  the  qualifications  described  in 
subsection  (a)(l)(ii)  of  Section  1  of  this 
Article  II,  and  the  other  shall  be  a  governor 
who  meets  the  qualifications  described  in 
subsection  (a)(l)(iv).)  In  the  case  of  the 
absence  or  inability  to  act  of  the  Chairman, 
or  in  case  of  a  vacancy  in  the  office  of 
Chairman,  the  Vice-Chairman  of  the  Board 
shall  exercise  the  powers  and  discharge  the 
duties  of  the  Chairman  in  calling  and 
presiding  at  meetings  of  the  Board  of 
Governors,  [and  of  members  of  the  Exchange. 
If  there  shall  be  two)  The  Vice-Chairman(, 
then  unless  the  Board  shall  otherwise 
designate,  the  foregoing  duty  shall  devolve 
first  upon  the  one  meeting  the  qualifications 
described  in  subsection  (a)(l)(ii)  of  Section  1 
of  this  Article,  and  in  the  case  of  his  absence 
or  inabilify  to  act,  then  upon  the  other.  The 
Vice-Chairman  or  Vice-Chairmen)  shall  have 
sucli  other  functions  and  responsibilities  as 
the  Board  of  Governors  may  frtjm  time  to 
time  assign  to  him. 

In  the  absence  or  inabilify  to  act  of  both  the 
Chairman  and  the  Vice-Chairman) (or  each  of 
the  Vice-Chairmen)),  the  members  of  the 
Board  of  Governors  who  are  regular,  options 
principal,  associate  or  allied  members  of  the 
Exchange,  and  in  such  order  of  priorify  as  the 
Board  may  designate,  or,  in  the  absence  of 
such  designation,  the  senior  available 
member  in  service  on  the  Board  of  Governors 
who  is  a  regular,  options  principal,  associate 
or  allied  member  of  the  Exchange,  shall 
exercise  the  powers  and  discharge  the  duties 
of  the  Chairman  in  calling  and  presiding  at 
meetings  of  the  Board  of  Governors,  (and  of 
members  of  the  Exchange.) 

In  case  a  vacancy  shall  occur  in  the  office 
of  Vice-Chairman,  the  Board  shall  fill  such 
vacancy  by  the  election  to  such  office  of  a 
governor  who  is  a  (regular,  options  principal, 
associate  or  allied  member  of  the  Exchange 
and,  if  there  is  more  than  one  Vice-Chairman, 
who  meets  the  further  qualification  specified 
above  which  is  applicable  to  the  vacant 
position)  Floor  Governor. 

Treasurer 

No  change. 
Secretary 

No  change. 

Article  U.  Government  and  Administration 
Sec.  [04]  05.  Committees 

[Executive  Committee)  Examination, 
Investigation,  etc. 

((a)  Subject  to  the  approval  of  the  Board, 
by  the  affirmative  vote  of  a  majorify  of  the 
entire  Board,  the  Chairman  shall  appoint  an 
Executive  Committee  to  be  composed  of 
seven  governors  as  follows:  (i)  the  Chairman 
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of  the  Board,  (ii)  four  regular,  options 
principal,  associate  or  allied  member 
governors  of  whom  two  shall  be  principally 
engaged  in  office  functions  and  two  shall  be 
members  who  spend  a  substantial  part  of 
their  time  on  the  Floor  of  the  Exchange; 
provided,  however,  that  among  the  four  shall 
be  included  any  member  governor  who  is  a 
Vice-Chairman  of  the  Board,  and  (iii)  two 
public  governors.  The  members  of  this 
Committee  other  than  the  Chairman  and  the 
Vice-Chairman  or  Vice-Chairmen,  shall  serve 
at  the  pleasure  of  the  Board.  The  Chairman 
of  the  Board  shall  serve  as  chairman  of  the 
Executive  Committee. 

The  Executive  Committee  shall  consult 
with  and  assist  the  Chairman  and  the  other 
officers  and  employees  of  the  Exchange  in 
the  administration  and  interpretation  of  the 
provisions  of  the  Constitution,  the  rules  of 
the  Exchange  and  the  policies  promulgated 
by  the  Board.  Subject  to  the  provisions  of  the 
Constitution  and  applicable  law,  between 
meetings  of  the  Board  of  Governors  the 
Executive  Committee  shall  have  the  authorify 
to  exercise  all  of  the  powers  of  the  Board 
except  to  the  extent  that  the  Board  may  from 
time  to  time  by  resolution  specifically  reserve 
any  such  power  or  powers,  but  the  Executive 
Committee  shall  have  no  power  to  change 
rules  or  policies  adopted  by  the  Board  or  to 
make  new  rules  or  f>olicies. 

The  Chairman  may  designate  an  officer  or 
employee  of  the  Exchange  to  act  as  secretary 
to  the  Executive  Committee,  and  the  person 
so  designated  shall  keep  records  of  the 
proceedings  of  the  Committee  and  perform 
such  other  functions  or  duties  as  the 
Committee  may  bora  time  to  time  determine. 

The  Executive  Committee,  or  any  sub- 
committee  thereof,  shall  have  such  other 
duties  and  may  be  delegated  such  other 
powers  as  the  Board  may  from  time  to  time 
determine. 

Examination,  investigation,  etc. 

{^)\(a)  Any  committee  authorized  by  the 
Board  or  by  the  Constitution  shall  have 
power  to  examine,  or  to  authorize  any 
officers,  employees  or  representatives  of  the 
Exchange  to  examine  the  books,  papers  and 
records  of  any  member,  his  employees,  his 
member  organization,  or  any  partner, 
director,  employee  or  approved  person  of  his 
member  organization,  and  any  such 
committee  shall  have  power  to  order  the 
production  of  such  books,  papers  and  records 
for  examination  either  by  such  committee  or 
by  any  officers,  employees  or  representatives 
of  the  Exchange  designated  by  such 
conmiittee.  Any  such  committee  shall  also 
have  power  to  require  any  membCT  to  apf)ear 
and  testify  before  such  conmiittee  or  before 
any  officers,  employees  or  representatives  of 
the  Exchange  designated  by  such  committee, 
or  to  require  any  member  to  cause  any  of  his 
employees,  or  any  of  the  partners,  directors, 
employees  or  approved  persons  of  his 
member  organization,  to  appearand  testify 
before  such  committee  or  before  any  officers, 
employees  or  representatives  of  the  Exchange 
designated  by  such  committee,  as  to  any 
matter  or  transaction  pertaining  to  the 
business  of  such  member,  his  employees,  his 
member  organization  or  of  any  partner, 
director,  employee  or  approved  person  of  his 
member  organization,  or  to  require  any 


approved  person  to  cause  any  of  his  or  its 
employees  to  appear  and  testify  before  such 
committee  or  before  any  officers,  employees 
or  representatives  of  the  Exchange  designated 
by  such  committee,  as  to  any  matter  or 
transaction  pertaining  to  the  business  of  such 
approved  person  or  of  any  employee  of  such 
approved  person. 

Additional  (committee  members)  Committee 
Members 

[{c)Ub)  The  chairman  of  any  committee 
authorized  by  the  Board,  other  than  a 
committee  to  which  the  Board  has  delegated 
powers  vested  in  it  pursuant  to  the 
Constitution  or  applicable  law,  shall,  with 
the  approval  of  the  Chairman,  be  empowered 
to  app>oint  any  member  associated  with  any 
member  organization  to  serve  on  said 
committee  for  such  time  as  the  chairman  of 
such  committee,  with  the  approval  of  the 
Chairman,  may  decide.  Such  appointees  shall 
serve  as  additional  members  of  the 
conamittee  to  which  they  may  be  appminted 
and  shall  be  entitled  to  vote. 

(Indemnification  shall  be  accorded  by  the 
Exchange,  and  related  expenses  may  be 
advanced,  in  respect  of  members  of  any 
committee  authorized  by  the  Constitution  or 
by  the  Board  of  Governors,  Floor  Officials, 
Arbitrators,  Trustees  of  the  Gratuify  Fund, 
Trustees  of  any  Special  Trust  Fund, 
employees  of  the  Exchange  and  directors, 
officers  and  employees  of  any  corp>oration  a 
majorify  of  the  stock  of  which  is  held  by  the 
Exchange  to  the  same  extent  as  provided  by 
law  in  resp)ect  of  govemojs  and  officers.  The 
foregoing  right  of  indemnification  shall  not 
affect  any  rights  to  indemnification  to  which 
persons  other  than  governors  and  officers  of 
the  Exchange  may  be  entitled  by  contract  or 
otherwise  under  law.) 

Committee  (rules)  Rules 

[(d)  The  Executive  Committee  and  any\[c) 
Any  conunittee  authorized  by  the  Board  shall 
have  power,  subject  to  the  provisions  of  the 
Constitution  and  applicable  law,  to  make  and 
require  the  observance  of  rules,  regulations, 
requirements,  rulings  and  orders  pertaining 
to  matters  within  its  jurisdiction.  In  the 
absence  of  a  designation  by  the  Board,  any 
committee  authorized  by  the  Board  shall 
have  power  to  appraint  a  member  of  such 
committee  as  its  chairman. 

Conmiittee  [procedure]  Procedure 

Ke]\(d)  Except  as  herein  otherwise 
prescribed,  (the  Executive  Committee  and) 
each  committee  authorized  by  the  Board 
shall  determine  the  manner  and  form  in 
which  its  proceedings  shall  be  conducted 
and  shall  make  such  regulations  for  its 
government  as  it  shall  deem  propier  and  may 
act  at  a  meeting,  or  without  a  meeting,  and 
by  a  majorify  of  its  members  or  by  such  other 
vote  of  its  members  as  such  committee  by  a 
majorify  of  its  existing  members  may  by  rule 
determine,  subject  always  to  the  control  and 
sup>ervision  of  the  Board  of  Governors.  No 
member  of  a  committee  shall  participate  in 
the  deliberations  of  such  committee,  or  in  the 
determination  by  such  committee,  with 
respect  to  a  matter  in  which  he  is  piersonally 
interested.  Any  one  or  more  members  of  any 
committee  may  participate  in  a  meeting  of 
such  committee  by  means  of  a  conference 


telephone  or  similar  communications 
equipment  allowing  all  persons  participating 
in  the  meeting  to  hear  each  other  at  the  same 
time.  Participation  by  such  means  shall 
constitute  presence  in  person  at  the  meeting. 

Current  Section  5  (Indemnification)  is 
deleted  in  its  entirefy 

Article  U.  Government  and  Administration 
{Sec.  05.  IndemnificationJSection  06.  Amex 
Adjudicatory  Council 

Appointment  and  Authority 

(a)  There  shall  be  established  an  Amex 
Adjudicatory  Council  (the  "Council")  which, 
subject  to  the  Board's  discretionary  right  of 
review,  shall  have  authority  to  act  for  the 
Board  with  respect  to  any  appeal  or  review 
of  a  disciplinary  proceeding,  a  statutory 
disqualification  proceeding,  or  a  membership 
proceeding;  any  review  of  a  written 
stipulation  of  facts  and  consent  to  penalty; 
the  exercise  of  any  exemptive  authority;  and 
such  other  proceedings  or  actions  authorized 
by  the  rules  of  the  Exchange. 

Number  of  Members  and  Qualifications 

(b)  The  Council  shall  consist  of  six 
individuals,  all  of  whom  shall  be  nominated 
by  the  Amex  Nominating  Committee  and 
elected  by  the  regular  and  options  principal 
members  voting  together  as  a  single  class. 
Three  of  the  six  Council  members  shall  be 
Floor  Governors  ("Floor  Council  Members"). 
The  other  three  Council  members  shall  be 
Public  Governors  ("Public  Council 
Members"). 

As  soon  as  practicable  following  the  initial 
election  of  members,  the  Council  shall  elect 
a  Chair  and  a  Vice-Chair  from  among  its 
members.  The  Chair  and  Vice-Chair  shall 
have  such  powers  and  duties  as  may  be 
determined  from  time  to  time  by  the  Council. 

Term  of  Office 

(c)  Except  as  otherwise  provided  in  this 
subsection,  each  Council  member  shall  hold 
office  for  a  term  of  two  years  or  until  a 
successor  is  elected,  except  in  the  event  of 
earlier  termination  from  office  by  reason  of 
death,  resignation,  removal,  disqualification, 
or  other  reason. 

The  Council  members  shall  be  divided  into 
two  classes.  The  first  class  shall  consist  of 
two  Floor  Council  Members  and  one  Public 
Council  Member.  The  second  class  shall 
consist  of  one  Floor  Council  Member  and  two 
Public  Council  Members.  The  initial  terms  of 
the  Council  members  in  the  first  and  second 
classes  shall  terminate  in  1999  and  2000, 
respectively,  upon  the  election  of  their 
successors.  Subsequent  to  the  initial  terms  of 
office,  each  class  shall  be  elected  for  two-year 
terms  and  shall  hold  office  until  their 
successors  have  been  elected. 

Beginning  in  2000,  no  Council  member 
may  serve  more  than  two  consecutive  terms, 
except  that  if  a  Council  member  is  appointed 
to  fill  a  term  of  less  than  one  year,  such 
member  may  serve  up  to  two  consecutive 
terms  following  the  expiration  of  such 
member's  initktl  term. 

Resignation 

(d)  A  member  of  the  Council  may  resign  at 
any  time  upon  written  notice  to  the  Board. 
Any  such  resignation  shall  take  effect  at  the 
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time  specified  therein,  or  if  the  time  is  not 
specified,  upon  receipt  thereof,  and  the 
acceptance  of  such  resignation,  un/ess 
required  by  the  terms  thereof,  shall  not  be 
necessary  to  make  such  resignation  effective. 

Removal 

(e)  Any  or  all  of  the  members  of  the 
Council  may  be  removed  from  office  at  any 
time  for  refusal,  failure,  neglect,  or  inability 
to  discharge  the  duties  of  such  office  by  a 
majority  vote  of  the  Board. 

Disqualification 

if)  Notwithstanding  subsection  (c),  the  term 
of  office  of  a  Council  member  shall  terminate 
immediately  upon  a  determination  by  the 
Board,  by  a  majority  vote  of  the  entire  Board, 
that  the  Council  member  no  longer  fits  the 
classification  (Floor  or  Public  Council 
Member)  for  which  the  member  was  elected. 

Filling  of  Vacancies 

Ig)  If  a  position  on  the  Council  becomes 
vacant,  whether  because  of  death,  disability, 
disqualification,  removal  or  resignation,  the 
board  of  directors  of  The  Amex  Corporation 
shall  appoint  a  person  within  the  same 
classification  (Floor  or  Public  Council 
Member)  to  fill  the  vacancy  until  the  next 
annual  election  of  Council  members. 

In  the  event  that  a  member  of  the  Council 
is  precluded  from  participating  in  the 
Council's  consideration  of  a  particular  matter 
due  to  a  conflict  of  interest,  the  board  of 
directors  of  The  Amex' Corporation  shall 
appoint  a  person  within  the  same 
classiffcation  for  the  position  as  provided  in 
subsection  (b)  of  this  Section  to  serve  as  a 
substitute  for  such  Council  member  with 
respect  to  the  particular  matter.  In  the  event 
that  a  person  fitting  the  relevant 
classification  is  not  available  to  serve  as  a 
substitute,  the  Board  of  Directors  may 
appoint  a  person  who  would  be  qualified  to  ■ 
serve  as  a  governor  within  such 
classification. 

Quorum  and  Voting 

(h)  At  all  meetings  of  the  Council,  a 
quorum  for  the  transaction  of  business  shall 
consist  of  a  majority  of  the  Council,  including 
at  least  two  Public  Council  Members.  In  the 
absence  of  a  quorum,  a  majority  of  the 
members  present  may  adjourn  the  meeting 
until  a  quorum  is  present.  In  the  event  of  a 
tie  vote,  the  decision  that  was  the  subject  of 
the  Council's  review  shall  stand. 

Meetings 

(i)  The  members  of  the  Council  may 
participate  in  a  meeting  through  the  use  of 
a  conference  telephone  or  similar 
communications  equipment  by  means  of 
which  all  persons  participating  in  the 
meeting  may  hear  one  another,  and  such 
participation  in  a  meeting  shall  constitute 
presence  in  person  at  that  meeting  for  all 
purposes. 

Article  ID.  Reserved  [Elections  Nominations) 
Current  Article  III  is  deleted  in  its  entirety. 


Article  IV.  Membership 

Sec.  01.  Admission  to  Membership 

Number  of  [regular  memberships]  Regular 
Memberships 

(a)  (1)  Regular  membership — (The  regular 
memberships  shall  consist  of  675)  There 
shall  be  661  regular  memberships!.  Any 
change]  in  the  Exchange.  The  number  of 
regular  memberships  shall  be  [made  by  an 
amendment  of  the  Constitution)  increased 
only  if  the  Board  of  Governors  requests  The 
Amex  Corporation  to  issue  additional  regular 
memberships.  Any  such  issuance  of 
additional  regular  memberships  shall  require 
the  approval  of  a  majority  of  the  regular  and 
options  principal  members  voting  together  as 
a  single  class  at  a  meeting  called  for  the 
purpose  of  considering  the  request  that  new 
regular  memberships  be  issued. 

Requirements 

(2)  Every  applicant  for  regular  membership 
must  be  at  least  the  minimum  age  of  majority 
required  to  be  responsible  for  his  contracts  in 
each  jurisdiction  in  which  he  conducts 
business.  An  application  for  regular 
membership  shall  be  in  writing  and  shall  be 
in  such  form,  and  contain  such  information, 
as  the  Exchange  may  from  time  to  time 
prescribe.  No  person  may  be  admitted  to 
regular  membership  unless  his  application  is 
approved  by  the  Exchange  in  accordance 
with  the  provisions  of  Section  1(g)  of  this 
Article  IV.  Nothing  in  the  Constitution  shall 
be  construed  to  prohibit  NASD  Market 
Holding  Company  from  holding  a  regular 
membership. 

Signing  Constitution 

(3)  No  person  whose  application  for  regular 
membership  has  been  approved  by  the 
Exchange  shall  be  admitted  to  the  privileges 
thereof  until  he  shall  have  signed  the 
Constitution  of  the  Exchange.  By  such 
signature  he  pledges  himself  to  abide  by  the 
Constitution  as  the  same  has  been  or  shall  be 
from  time  to  time  amended  and  by  all  rules 
and  regulations  adopted  pursuant  to  the 
Constitution  and  all  regulations,  orders, 
directives  or  decisions  adopted  or  made  in 
accordance  therewith.  In  addition,  any 
regular  member  or  lessee  of  a  regular 
membership,  by  exercising  any  of  the  rights 
inherent  in  a  regular  trading  right,  shall  be 
deemed  to  have  pledged  himself,  as  though 
he  had  signed  the  Constitution,  to  abide  by 
the  Constitution  as  the  same  has  been  or 
shall  be  from  time  to  time  amended  and  by 
all  rules  and  regulations  adopted  pursuant  to 
the  Constitution  and  all  regulations,  orders, 
directives  or  decisions  adopted  or  made  in 
accordance  therewith. 

[Number  of  options  principal  memberships] 
Number  of  Options  Principal  Memberships 

(b)(1)  Options  principal  membership — 
There  shall  be  203  options  principal 
memberships  in  the  Exchange.  (Any  change 
in  the]  The  number  of  options  principal 
memberships  shall  be  (made  by  an 
amendment  of  the  Constitution]  increased 
only  if  the  Board  of  Governors  requests  The 
Amex  Corporation  to  issue  additional 
options  principal  memberships.  Any  such 
issuance  of  additional  options  principal 
memberships  shall  require  the  approval  of  a 


majority  of  the  regular  and  options  principal 
members  voting  together  as  a  single  class  at 
a  meeting  called  for  the  purpose  of 
considering  the  request  that  additional 
options  principal  memberships  be  issued. 

Requirements 

(2)  An  applicant  for  options  principal 
membership  must  be  at  least  the  minimum 
age  of  majority  required  to  be  responsible  for 
his  contracts  in  each  jurisdiction  in  which  he 
conducts  business.  An  application  for 
options  principal  membership  shall  be  in 
writing  and  shall  be  in  such  form,  and 
contain  such  information,  as  "the  Exchange 
may  &x>m  time  to  time  prescribe.  Such 
applicant  must  agree  that  his  primary 
occupation  will  be  the  transaction  of 
business  in  options  as  principal  on  the  Floor 
of  the  Exchange.  No  person  may  be  admitted 
to  options  principal  membership  unless  his 
application  is  approved  by  the  Exchange  in 
accordance  with  the  provisions  of  Section 
1(g)  of  this  Article  IV.  Nothing  in  this 
Constitution  shall  be  construed  to  prohibit 
NASD  Market  Holding  Company  from 
holding  an  options  principal  membership. 

Signing  Constitution 

(3)  No  person  whose  application  for 
options  principal  membership  has  been 
approved  by  the  Exchange  shall  be  admitted 
to  the  privileges  thereof  until  he  shall  have 
signed  the  Constitution  of  the  Exchange.  By 
such  signature  he  pledges  himself  to  abide  by 
the  Constitution  as  the  same  has  been  or  shall 
be  from  time  to  time  amended  and  by  all 
rules  and  regulations  adopted  pursuant  to  the 
Constitution  and  all  regulations,  orders, 
directives  or  decisions  adopted  or  made  in 
accordance  therewith.  In  addition,  any 
[Trading  Privileges 

(4)  An]  options  principal  member  or  lessee 
of  an  options  principal  membership,  by 
exercising  any  of  the  rights  inherent  in  an 
options  principal  trading  right,  shall  be 
deemed  to  have  pledged  himself,  as  tAoug/i 
he  had  signed  the  Constitution,  to  abide  by 
the  Constitution  as  the  same  has  been  or 
shall  be  from  time  to  time  amended  and  by 
all  rules  and  regulations  adopted  pursuant  to 
the  Constitution  and  all  regulations,  orders, 
directives  or  decisions  adopted  or  made  in 
accordance  therewith,  (may  execute  on  the 
Floor  of  the  Exchange  transactions  in  options 
and  other  derivative  products  initiated  by 
him  for  his  own  account  and  may  give  orders 
in  options  and  other  derivative  products  for 
his  own  account  to  regular  members  for 
execution.  Such  member  may  not  execute 
agency  transactions  on  the  Floor  either  for 
customers  or  for  regular,  associate  or  allied 
members  or  other  options  principal  members, 
may  not  be  registered  as  a  specialist,  may  not 
execute  on  the  Exchange  any  orders,  whether 
as  agent  or  principal,  in  stocks,  warrants, 
bonds  or  other  securities  (except  principal 
transactions  in  options  and  other  derivative 
products)  and  may  not  accept  any  orders 
bom  his  member  organization  for  execution. 

Derivative  products  shall  include,  in 
addition  to  standardized  options,  other 
securities  which  are  issued  by  the  Options 
Clearing  Corporation  or  another  limited 
purpose  entity  or  trust  and  which  are  based 
solely  on  the  performance  of  an  index  or 
portfolio  of  other  publicly  traded  securities. 
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Notwithstanding  the  foregoing,  derivative 
products  shall  not  include  warrants  of  any 
type  or  closed-end  mutual  funds.] 

Rights 

((5}](4)  No  change. 
Directory 

[(6)](5)  No  change. 
Allied  [membership]  Membership 

(c)  Allied  membership— Any  person  not  a 
regular,  options  princi[>al  or  associate 
member  of  the  Exchange,  shall  upon 
approval  by  the  Exchange  become  an  allied 
member  of  the  Exchange  by  pledging  himself 
to  abide  by  the  Constitution  as  it  has  been  or 
shall  be  from  time  to  time  amended,  and  by 
all  rules  adopted  pursuant  to  the 
Constitution,  and  by  becoming  either: 

[(i)](l)  a  general  partner  in  a  regular, 
options  principal  or  associate  member  firm  or 
an  employee  who  controls  such- member 
.firm; 

[(ii)](2)  an  employee  of  a  regular,  options 
principal  or  associate  member  corporation 
who  is  either:  (1)  a  p>erson  who  controls  such 
corporation,  or  (2)  a  principal  executive 
officer  of  such  member  corporation; 

((iii)](d)  a  trustee  of  a  regular  or  options 
principal  member  organization  which  is  a 
pension  plan  or  an  employee  who  controls 
such  organization;  or 

[(iv)](4)  an  employee  of  any  other  entity 
permitted  by  the  Exchange  to  become  a 
member  organization  who  controls  such 
organization. 

No  further  change. 

Associate  [membership]  Membership 

(d)  Associate  membership — The  niunber  of 
associate  members  shall  be  such  as  may  be 
determined  by  the  Board  of  Governors  from 
time  to  time.  Any  person  not  less  than  the 
minimum  age  of  majority  required  to  be 
responsible  for  his  contracts  in  each 
jurisdiction  in  which  he  conducts  business 
either  as  a  partner  of  a  firm  or  as  a  director 
or  executive  officer  of  a  corporation  may 
make  application  for  associate  membership. 

An  application  for  associate  membership 
shall  be  in  writing  and  shall  be  in  such  form, 
and  contain  such  information,  as  the 
Exchange  may  irom  time  to  time  prescribe. 
No  person  may  be  admitted  to  associate 
membership  unless  his  application  is 
approved  by  the  Exchange,  in  accordance 
with  the  provisions  of  Section  1(g)  of  this 
Article  FV.  Any  person  admitted  to  associate 
membership  in  the  American  Stock 
Exchange,  Inc.  prior  to  September  4, 1962,  as 
an  individual  or  as  a  partner  of  a  firm  shall 
remain  an  associate  member  only  so  long  as 
he  is  actively  engaged  in  the  business  of 
buying  and  selling  securities  as  broker  or 
dealer.  Any  {>erson  admitted  to  associate 
membership  in  the  Exchange  or  in  the 
American  Stock  Exchange,  Inc.  after 
September  4, 1962,  as  a  partner  of  a  firm 
shall  remain  an  associate  member  onlyNo 
long  as  he  remains  a  partner  of  such  firm  or 
of  another  firm  continuing  the  business  of  the 
first  firm  or  a  director  or  executive  officer  of 
a  corporation  continuing  the  business  of  the 
first  firm.  Any  person  admitted  to  associate 
membership  in  the  Exchange  or  in  the 
American  Stock  Exchange,  Inc.,  whether 
before  or  after  September  4, 1962,  as  a 


director  or  executive  officer  of  a  corporafion 
shall  remain  an  associate  member  only  so 
long  as  he  remains  a  director  or  executive 
officer  of  such  corpHsration  or  of  another 
corporation  continuing  the  business  of  the 
first  corporation. 
No  further  change. 

Visiting  Floor 

No  change. 

Exchange  [not  liable  to  members  or  member 
organizations]  Liability 

[(e)  The  Exchange  shall  not  be  liable  for 
any  damages  sustained  by  a  member  or  a 
member  organization  growing  out  of  the  use 
or  enjoyment  by  such  member  or  member 
organization  of  the  fecilities  afforded  by  the 
Exchange  to  members  for  the  conduct  of  their 
business,  except](e) 

Mxcept  insofar  as  the  Board  may 
specifically  provide  by  rule  with  respect  to 
Exchange  facilities  which  implement  the 
electronic  transmission  of  orders  for  the 
purchase  or  sale  of  securities  traded  on  the 
Exchange  to  the  Floor  of  the  Exchange  or 
between  the  Floor  of  the  Exchange  and  other 
markets,  neither  the  Exchange  nor  any  of  its 
affiliates  nor  any  of  its  or  their  respective 
officers,  governors,  committee  members, 
employees  or  agents  shall  be  liable  to  a 
member  of  the  Exchange,  a  member 
organization,  or  a  person  associated  with  a 
member  or  a  member  organization  for  any 
loss,  expense,  damages  or  claims  that  arise 
out  of  the  use  or  enjoyment  of  the  facilities 
or  services  afforded  by  the  Exchange,  any 
interruption  in  or  failure  or  unavailability  of 
any  such  facilities  or  services,  or  any  action 
taken  or  omitted  to  be  taken  in  respect  to  the 
business  of  the  Exchange  except  to  the  extent 
such  loss,  expense,  damages  or  claims  are 
attributable  to  the  willful  misconduct,  gross 
negligence,  bad  faith  or  fraudulent  or 
criminal  acts  of  the  Exchange  or  its  officers, 
employees  or  agent  acting  within  the  scope 
of  their  authority.[.] 

[Initiation  fee]  Initiation  Fee 

(f)  No  change. 

Approval  of  (membership  matters] 
Membership  Matters 

(g)  Whenever  pursuant  to  any  of  the 
provisions  of  this  Section  1,  the  approval, 
consent,  permission,  authorization  or  waiver 
of  the  Exchange  is  required,  such  approval, 
consent,  permission,  authorization  or  waiver 
may  be  granted  by  the  Chairman  or  by  any 
officer  or  employee  of  the  Exchange  to  whom 
the  Chairman  has  delegated  such  authority; 
except  that  no  person  who  has  been  expelled 
from  the  Exchange  or  has  been  declared 
ineligible  for  reinstatement  pursuant  to 
Section  5(c)  of  this  Article,  may  be 
readmitted  as  a  regular,  options  principal, 
allied  or  associate  member  unless  approved 
by  the  Board  of  Governors.  If  the  Chairman 
or  any  such  officer  or  employee  shall  refuse 
to  grant  such  approval,  consent,  permission, 
authorization  or  waiver,  the  p>erson  or 
persons  affected  thereby  shall  have  the  right 
to  a  hearing  on  the  matter  [either  (i)]  before 

a  committee  authorized  by  the  Board],  or  (ii) 
before  a  panel  selected  in  accordance  with 
the  provisions  of  Section  1(b)  of  Article  V,  as 
theChairman,  or  such  officer  designated  by 
him  for  the  purpose,  shall  determine).  Such 


committee  [or  panel,  as  the  case  may  be,] 
shall  have  the  authority  to  affirm  or  reverse 
the  decision  of  the  Chairman  or  of  such  duly 
authorized  officer  or  employee,  or  to  modify 
such  decision  or  impose  such  conditions  as 
it  shall  deem  appropriate,  and  the  decision 
of  the  committee  [or  panel]  shall  be  final  and 
conclusive.  [,  unless  within  twenty  days  after 
such  decision  is  rendered  the  person  or 
persons  affected  thereby  shall  file  a  written 
notice  with  the  Secretary  of  the  Exchange 
appealing  such  decision  to  the  Board.  The 
Bioard  may  consider  any  such  appeal  or,  in 
its  discretion,  under  its  general  powers  of 
delegation,  may  authorize  the  Executive 
Committee  to  consider  the  same.  The 
determination  of  the  Board  or  of  the 
Executive  Committee,  as  the  case  may  be, 
with  respect  to  any  such  appeal  shall  be  final 
and  conclusive.] 

(Options  Trading  Permits] 

((i)J  Deleted.  - 

Limited  Trading  Permits 

l(i))(A)  (1)  There  shall  be  [36]  a  maximum 
often  limited  trading  permits  [which  may  be 
issued  to  qualified  individuals  or  member 
organizations  with  approved  nominees  (such 
individuals  or  the  nominees  of  such 
organizations  being  for  the  purposes  of  this 
subsection  (j)  referred  to  as  limited  trading 
permit  holders),  as  provided  in  a  plan 
approved  by  the  regular  members  of  the 
Exchange  providing  for  the  offiering  of  such 
limited  trading  permits  (referred  to  for  the 
purposes  of  this  subsection  (j)  as  the 
"Plan")].  Limited  trading  permits  shall  expire 
on  May  14  in  each  year  unless  renewed  by 
the  holder  thereof  for  such  fee  as  may  be 
established  from  time  to  time  by  the  Board, 
which  fee  shall  be  not  less  than  $2,000  nor 
more  than  $5,000  per  annum. 

Requirements  for  Issuance 

(2)  A  limited  trading  permit  holder  must: 
[(a)](i)  be  at  least  the  minimum  age  of 
majority  required  to  be  responsible  for  his 
contracts  in  each  jurisdiction  in  which  he 
conducts  business;  [(b)](/j)  agree  that  his 
primary  occupation  will  be  the  transaction  of 
business  on  the  Floor  of  the  Exchange  in  his 
capacity  as  a  permit  holder;  and  [(c)](u7)  meet 
such  other  qualifications  as  may  be  specified 
in  the  [Plan  or  established  by  the  ]  plan 
approved  by  the  regular  members  of  the 
Exchange  providing  for  the  offering  of  such    ' 
limited  trading  permits.  Applications  must  be 
approved  by  the  Exchange  in  accordance 
with  the  provisions  of  Section  1(g)  of  this 
Article  IV. 

No  person  whose  application  for  a  permit 
has  been  approved  by  the  Exchange  shall  be 
admitted  to  the  privileges  thereof  until  he 
shall  have  signed  the  Constitution  of  the 
Exchange.  By  such  signature  he  shall  pledge 
himself  to  abide  by  the  Constitution  as  the 
same  has  been  or  shall  be  from  time  to  time 
amended  and  by  all  rules,  regulations, 
requirements,  orders,  directions  or  decisions 
adopted  or  made  in  accordance  therewith. 

Rights  and  Obligations 

(3)  A  limited  trading  permit  holder  may 
execute  on  the  Floor  of  the  Exchange 
transactions  in  options  and  other  derivative 
products  initiated  by  him  for  his  own 
account  and  may  give  orders  in  options  and 
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other  derivative  products  for  his  own  account 
to  regular  members  for  execution  provided, 
however,  that  a  limited  trading  permit  holder 
may  not  trade  in  individual  stock  options 
listed  on  the  Exchange. 

A  limited  trading  permit  holder  may  not 
execute  agency  transactions  on  the  Floor 
either  for  customers  or  for  regular,  associate, 
allied  or  options  principal  members  or  other 
permit  holders,  may  not  be  registered  as  a 
specialist,  may  not  execute  on  the  Exchange 
any  orders,  whether  as  agent  or  principal,  in 
stocks,  warrants,  bonds  or  other  securities 
(except  principal  transactions  in  options  and 
other  derivative  products  as  described  above) 
and  may  not  accept  any  orders  from  his 
member  organization  for  execution. 

Derivative  products  shall  have  the  meaning 
described  in  [the  second  paragraph  of 
subsection  (b)(4)  of  this  Section.)  Section  3(d) 
of  Article  I. 

A  limited  trading  permit  holder  shall  not 
be  entitled  to  vote  in  any  election  or  on  any 
amendment  to  the  Constitution  or  on  any 
other  matter,  to  participate  in  the  Gratuity 
Fund  provided  for  in  Article  IX  of  the 
Constitution,  to  share  in  any  distribution  of 
the  assets  or  funds  of  the  Exchange  in  the 
event  of  any  voluntary  or  involuntary  final 
liquidation,  dissolution,  or  winding  up  of  the 
affairs  of  the  Exchange,  or  to  serve  as  a 
Governor  of  the  Exchange.  Except  as 
provided  above,  a  limited  trading  permit 
holder  shall  be  considered  a  member  of  the 
Exchange  for  all  purposes,  and  shall  be 
subject  to  such  obligations  and  duties 
(including  the  payment  of  dues,  initiation 
fees  and  other  fees  and  charges  of  the 
Exchange)  as  may  be  imposed  on  members  by 
the  Constitution  as  the  same  has  been  or  shall 
be  from  time  to  time  amended  and  by  all 
rules,  regulations,  requirements,  orders, 
directions  and  decisions  adopted  or  made  in 
accordance  therewith.  (To  implement  this 
provision,  all  provisions  of  the  Constitution 
and  the  rules,  regulations,  requirements, 
orders,  directions  and  decisions  adopted  or 
made  in  accordance  therewith  which  by  their 
terms  are  applicable  to  regular  and  options 
principal  members  shall  be  deemed  to  also 
apply  to  and  include  limited  trading  pmrmit 
holders  unless  the  application  thereof  shall 
be  inconsistent  with  the  specific  provisions 
of  this  subsection  l(j)](/>)  or  unless  the 
context  shall  otherwise  require.) 

A  limited  trading  permit  may  be 
transferred  in  the  same  manner  and  subject 
to  the  same  terms  and  conditions  as  those 
applicable  to  the  transfer  of  an  options 
principal  membership.  Without  limiting  the 
foregoing,  a  limited  trading  permit  may  be 
leased  pursuant  to  a  special  transfer 
agreement  as  provided  in  Section  4(b)  of  this 
Article  IV.  The  transferee  of  a  limited  trading 
permit  shall  be  subject  to  payment  of  an 
initiation  fee  equal  to  that  payable  by 
transferees  of  an  options  principal 
membership. 

An  individual  limited  trading  permit 
holder  who  is  associated  with  a  broker-dealer 
shall  qualify  such  broker-dealer  as  a  member 
organization  of  the  Exchange.  If  the  limited 
trading  permit  pursuant  to  which  a  member 
organization  is  thus  qualified  shall  expire  as 
provided  in  paragraph  (1)  of  this  subsection 
I(j)](h)  such  organization  shall  cease  to  be  a 


member  organization  of  the  Exchange,  unless 
a  person  who  is  a  regular,  associate  or 
options  principal  member  becomes 
associated  therewith.  Upon  the  expiration  of 
a  limited  trading  permit  as  provided  in 
paragraph  (1)  of  this  subsection  ((|)](/>),  all 
rights  and  privileges  granted  pursuant  hereto 
shall  terminate. 

Class  C  Trading  Rights 

(i)  (1)  For  a  period  of  five  years  beginning 
on  the  closing  date  of  the  Transaction 
Agreement.  Qass  C  Trading  Rights  may  be 
issued  to  qualified  individuals  or 
organizations  who  are  instrumental  in 
obtaining  new  listings  of  securities  admitted 
to  dealings  on  the  Exchange  that  are  judged 
by  the  Exchange  to  constitute  demonstrable 
product.  The  holder  of  a  Class  C  Trading 
Right  may  be  registered  as  a  specialist  in  any 
such  newly  listed  security,  but  may  not  be 
registered  as  a  specialist  in  any  other 
securities  on  the  Exchange  and  may  not 
operate  a  joint  book  with  a  regular  member. 
The  Board  of  Governors  shall  determine 
when  and  to  whom  to  issue  Class  C  Trading 
Rights  and  shall  further  determine  the  fees, 
dues,  and  other  charges  applicable  to  Class 
C  Trading  Right  holders.  Each  Class  C 
Trading  Right  shall  expire  three  years  after 
the  date  of  its  issuance,  or  at  the  end  of  the 
five  year  period  referred  to  above,  whichever 
first  occurs,  and  no  more  than  25  Class  C 
Trading  Rights  shall  be  outstanding  at  any 
time. 

A  Class  C  Trading  Right  shall  not  entitle 
the  holder  (i)  to  vote  in  any  election,  (ii)  to 
participate  in  the  Gratuity  Fund  provided  for 
in  Article  DC  of  the  Constitution,  (Hi)  to  share 
in  any  distribution  of  the  assets  or  funds  of 
the  Exchange  in  the  event  of  any  voluntary 
or  involuntary  final  liquidation,  dissolution, 
or  winding  up  of  the  affairs  of  the  Exchange, 
or  (iv)  to  serve  as  a  Governor  of  the 
Exchange.  Except  as  provided  above,  a  Class 
C  Trading  Rig^t  holder  shall  be  considered 
a  member  of  the  Exchange  for  all  purposes, 
and  shall  be  subject  to  such  obligations  and 
duties  as  may  be  imposed  on  members  by  the 
Constitution  as  the  same  has  been  or  shall  be 
from  time  to  time  amended  and  by  all  rules, 
regulations,  requirements,  orders,  directions 
and  decisions  adopted  or  made  in 
accordance  therewith.  (To  implement  this 
provision,  all  provisions  of  the  Constitution 
and  the  rules,  regulations,  requirements, 
orders,  directions  and  decisions  adopted  or 
made  in  accordance  therewith  which  by  their 
terms  are  applicable  to  regular  and  options 
principal  members  shall  be  deemed  to  also 
apply  to  and  include  Class  C  Trading  Right 
holders  unless  the  application  thereof  shall 
be  inconsistent  with  the  specific  provisions  of 
this  subsection  (i)  or  unless  the  context  shall 
otherwise  require.) 

A  Class  C  Trading  Right  may  not  be  sold, 
leased  or  otherwise  transferred,  provided, 
however,  that  subject  to  the  approval  of  such 
transfer  by  the  Exchange,  a  Class  C  Trading 
Right  may  be  sold  or  otherwise  transferred  in 
connection  with  a  business  combination, 
reorganization  or  other  transfer  of  all  or 
substantially  all  of  the  assets  of  one  member 
organization  to  another.  A  specialist  holding 
a  Class  C  Trading  Right  who  then  becomes 
a  regular  member  shall  be  deemed  to  have 


continued  his  registration  ai  specialist  in  the 
securities  allocated  to  him  without  any  need 
for  reallocation  thereof. 

[2]  A  Class  C  Trading  Right  holder  must  be 
at  least  the  minimum  age  of  majority 
required  to  be  responsible  for  his  contracts  in 
each  jurisdiction  in  which  he  conducts 
business.  No  person  whose  application  for  a 
Qass  C  Trading  Permit  has  been  approved  by 
the  Exchange  shall  be  admitted  to  the 
privileges  thereof  until  he  shall  have  signed 
the  Constitution  of  the  Exchange.  By  such 
signature  he  shall  pledge  himself  to  abide  by 
the  Constitution  as  the  same  has  been  or 
shall  be  from  time  to  time  amended  and  by 
all  rules,  regulations,  requirements,  orders, 
directions  or  decisions  adopted  or  made  in 
accordance  therewith. 

New  Trading  Rights 

{])  The  Board  of  Governors  shall  not 
authorize  the  issuance  of  any  new  forms  of 
trading  privileges  not  provided  for  in  this 
Constitution,  or  grant  materially  new  rights  to 
the  holders  of  existing  privileges,  without  first 
obtaining  the  consent  of  The  Amex 
Corporation  in  accordance  with  the  terms  of 
its  amended  and  restated  certificate  of 
incorporation. 

Article  TV.  Membership 

Sec.  02.  Members,  Member  Organizations 

and  Membership  Owners 

Approval  of  [organizations]  Organizations 

(a)  No  change. 

Approval  of  (members  and  persons 
associated  with  member  organizations] 
Members  and  Persons  Associated  with 
Member  Organizations 

(b)  No  change. 

Member  [limited  to  one  member 
organization]  Limited  to  One  Member 
Organization 

(c)  No  change. 

Conditions  of  [approval  of  member 
organizations]  Approval  of  Member 
Organizations 

(d)  No  change. 

(e)  No  change. 

Withdrawal  of  [approval  of  member 
organizations]  Approval  of  Member 
Organizations 

(f)  No  change. 

Approval  [revocable]  Revocable 

(g)  No  change. 

Withdrawal  of  [approval  of  certain 
stockholders]  Approval  of  Certain 
Stockholders 

(h)  No  change. 
Non-[voting  common  stock]  Voting  Common 
Stock 

(i)  I^(o  change. 
Approved  [persons]  Persons 

(j)  No  change. 
Location 

(k)  No  change. 
Registered  [address]  Address 

(1)  No  change. 
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Offices 

(m)  No  change. 
Employees  and  [officers]  Officers 

(n)  No  change. 

Written  [notification  of  proposed  acts] 
Notification  of  Proposed  Acts 

(o)  No  change. 

Assignment  of  [membership  or  interest  in 
member  organization]  Membership  or  Interest 
in  Member  Organization 

(p)  No  change. 

Submission  of  [information]  Information  as 
to  [proposed  changes]  Proposed  Changes 

(q)  No  change. 

Retirement  from  [member  organization] 
Member  Organization 

(r)  No  change. 
Number  of  [partners]  Partners 

(s)  No  change. 
Suspended  [members]  Members,  etc. 

(t)  No  change. 

Continuing  [relationship  of  member  or 
member  organization  with  suspended 
member  or  person  expelled]  Relationship  of 
Member  or  Member  Organization  with 
Suspended  Member  or  Person  Expelled  from 
Exchange 

(u)  No  change. 

Required  [vote]  Vote  at  Exchange  in  (certain 
cases]  Certain  Cases 

(v)  No  change. 
Article  TV.  Membership 
Sec.  03.  Member  Representation 

Governor  and  Exchange  Official 
Representatives 

(a)  No  change. 

Temporary  [representatives]  Representatives 

(b)  No  change. 

Representation  [while  engaged  in  military  or 
naval  service  or  in  public  program  for 
defense]  While  Engaged  in  Military  or  Naval 
Service  or  in  Public  Program  for  Defense  of 
U.S. 

(c)  No  change. 

Representation  (while  engaged  in  military  or 
naval  training  service]  While  Engaged  in 
Military  or  Naval  Training  Service 

(d)  No  change. 

Withdrawal  of  [authorization]  Authorization 

(e)  No  change. 

Contracts  by  [representatives] 
Representatives 

(f)  No  change. 
Article  IV.  Membership 

Sec.  04.  Transfer  of  Membership 
Chaiges  (pending]  Pending 

(a)  No  change. 

Special  [transfer]  Transfer  and  [designation] 
Designation  of  (nominee]  Nominee 

(b)  No  change. 

Election  of  [transferee]  Transferee 

(c)  No  change. 


Contracts  [pending  transfer]  Pending 
Transfer 

(d)  No  change. 

Closing  (contracts]  Contracts 

No  change. 
Transfer  by  Board 

No  change. 
Distribution  of  [proceeds]  Proceeds 

(e)  No  change. 
Exchange  [chaiges]  Charges 

No  change. 

Claims  of  [regular  or  options  principal 
members  or  member  organizations)  Regular 
or  Options  Principal  Members  or  Member 
Organizations 

No  change. 

Floor  [contracts  ]Contracts 

[(A)](2)  Claims  arising  in  the  ordinary 
course  of  business  from  Exchange  Contracts 
for  the  purchase,  sale,  borrowing  or  loaning 
of  securities  entered  into  on  the  Floor  of  the 
Exchange. 

Other  (ordinary  business  contracts]  Ordinary 
Business  Contracts 

[[B)][2]  Claims  arising  from  Exchange 
Contracts  entered  into  in  the  ordinary  course 
of  business  other  than  those  included  in  the 
preceding  paragraph. 

Other  (business  contracts]  Business  Contracts 

1{C)]{3]  Claims  arising  from  Exchange 
Contracts  other  than  those  included  in  the 
two  preceding  paragraphs,  excepf  those  made 
for  nonbusiness  purposes. 

Contracts  (under  rules  of  another  exchange] 
Under  Rules  of  Another  Exchange 

((D)](4)  Claims  arising  &t>m  members' 
contracts  made  subject  to  the  rules  of  another 
exchange. 

Pro  [rata  distribution]  Rata  Distribution 

No  change. 
Unmatured  [contracts]  Contracts 

No  change. 
Contingent  [claims]  Claims 

No  change. 
Collateral 

No  change. 
Deterniination  of  [claims]  Claims 

No  change. 
Surplus  (after  claims]  After  Claims 

No  change. 
Filing  (claims]  Claims 

(f)  No  change. 
Intra-[partnership  or  intra-corporation 

claims]  Partnership  or  Intra-Corporation 
Claims 

(g)  No  change. 

Disposal  of  [membership]  Membership  by 
Board 

(h)  No  change. 
Rights  of  [creditors)  Creditors 

(i)  No  change. 
Rights  of  [creditor's  estate]  Creditor's  Estate 

(j)  No  change. 


Article  IV.  Membership 
Sec.  05.  Reinstatement 
Reinstatement  by  Board 

(a)  Every  application  for  reinstatement  by 
a  member,  member  organization  or  owner  of 
a  membership  suspended  pursuant  to  Section 
3  of  Article  V  shall  be  referred  to  (the 
Executive  Committee,  or  such  other]  such 
committee  as  may  be  appointed  by  the  Board 
of  Governors  for  such  purp>ose.  A  hearing 
shall  be  held  by  the  conmiittee  with  respect 
to  such  application  and  a  record  shall  be 
kept  No  application  for  reinstatement  shall 
be  considered  with  respect  to  a  member, 
member  organization  or  owner  of  a 
membership  as  to  whom  dues,  fines, 
assessments  or  charges  of  the  Exchange,  or 
contributions  to  the  Gratuity  Fund  (as 
provided  in  Article  IX]  are  due  and  unpaid. 
If  the  committee  shall  determine  to  reinstate 
a  member,  member  organization  or  owner  of 
a  membership  suspended  under  the 
provisions  of  Section  3  of  Article  V,  it  may 
impose  such  conditions  as  it  shall  deem 
appropriate.  If  the  committee  shall  determine 
not  to  reinstate  such  suspended  member, 
member  organization  or  owner  of  a 
membership,  its  determination  shall  be 
supported  by  a  statement  setting  forth  the 
specific  grounds  on  which  the  application  for 
reinstatement  is  denied. 

Reinstatement  by  Chairman 

(b)  Notwithstanding  the  foregoing 
provisions  of  this  Section  5,  whenever  it 
shall  appear  to  the  Chairman: 

(1)  that  a  member  or  member  organization 
has  been  susi>ended  pursuant  to  subsection 
(a)  or  (b)  of  Section  3  of  Article  V,  and  that 
the  conditions  resulting  in  such  suspension 
no  longer  exist  or  the  suspension  of  such 
member  or  member  organization  by  another 
registered  national  securities  exchange  or 
national  securities  association  has  been 
terminated  by  such  other  exchange  or 
securities  association;  and 

(2)  that  prompt  reinstatement  is  advisable 
to  avoid  substantial  loss  to  the  public,  to  the 
Exchange  or  to  the  member  or  member 
organizations;  and 

(3)  that  it  is  not  practicable  to  convene  a 
meeting  of  the  Board  of  Governors 
immediately  to  act  in  the  matter; 

the  Chairman  may  announce  to  the  Exchange 
the  reinstatement  of  such  member  or  member 
organization.  Any  reinstatement  pursuant  to 
this  subsection  (b)  shall  be  effective 
immediately,  but  shall  be  submitted  to  the 
Board  of  Governors  as  soon  as  reasonably 
practicable  and  unless  approved  by  the  Board 
such  reinstatement  shall  forthwith  terminate. 

Denial  for  (irregularities]  Irregularities 

(c)  Whenever  an  Exchange  Disciplinary 
Panel  shall  determine  that  a  member, 
member  organization  or  owner  of  a 
membership  susp>ended  under  the  provisions 
of  Section  3  of  Article  V,  has  been  guilty  of 
irregularities  or  unbusinesslike  dealings,  it 
may  declare  such  member,  member 
organization  or  owner  of  a  membership 
ineligible  for  reinstatement.  Any  such 
determination  shall  be  made  only  after  the 
suspended  member,  member  organization  or 
owner  of  a  membership  has  been  given  notice 
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and  an  opportunity  to  be  heard  by  the 
Disciplinary  Panel  in  accordance  with  the 
procedures  specified  in  Section  1(b)  of 
Article  V  and  such  determination  shall  be 
subject  to  review  in  accordance  with  the 
provisions  of  paragraph  1(5)1(77  of  said 
Section. 

Article  IV.  Membership 

Sec.  06.  Temporary  Member  Firms  and 
Corporations 

Death  of  (sole  regular  or  options  principal 
member  associated  with  regular  or  options 
principal  member  organization]  Sole  Regular 
or  Options  Principal  Member  Associated  with 
Regular  or  Options  Principal  Member 
Organization 

(a)  No  change. 

Application  [requirements]  Requirements 

(b)  No  change. 

Provisions  of  [articles  of  partnership;] 
Articles  of  Partnership;  Use  and  [proceeds  of 
membership]  Proceeds  of  Membership 

(1)  No  change. 

Continuance  in  [business;]  Business;  Use  and 
[proceeds  of  membership]  Proceeds  of 
Membership 

(2)  No  change. 

Agreement  to  be  [filed;]  Filed;  Subject  to 
[rules]  Rules 

(3)  No  change. 
Capital 

(4)  No  change. 

Application  (requirements]  Requirements 

(c)  No  change. 

Continuance  in  [business]  Business 

(1)  No  change- 
Use  and  [proceeds  of  membership]  Proceeds 
of  Membership 

(2)  No  cllange. 

Agreement  to  [be  filed;]  Be  Filed;  Subject  to 
[rules]  Rules 

(3)  Nor^ange. 
Capital 

(4)  No  change. 

Rights  and  [privileges]  Privileges 

(d)  No  change. 
Exceptions 

No  change. 
Status  [effective]  Effective 

(e)  No  change. 
Termination  of  (status)  Status 

(f)  No  change. 

Proceeds  of  (membership  subject  to  claims] 
Membership  Subject  to  Claims 

(g)  No  change. 
Article  IV.  Membership 

Sec.  07.  Disposal  of  [Regular]  Regular 
Memberships  by  the  Board  Transfer  to 
Chairman  as  [trustee]  Trustee 

(a)  No  change. 


Owner  [ceases  to  be  member  on  transfer  of 
membership  to  trustee]  Ceases  to  be  Member 
on  Transfer  of  Membership  to  Trustee 

(b)  No  change. 

Purposes  for  (which  membership  is 
transferred  to  trustee]  Which  Membership  is 
Transferred  to  Trustee 

(c)  No  change. 

Prices  at  (which  trusteed  memberships  shall 
be  offered]  Which  Trusteed  Memberships 
Shall  be  Offered  No  change. 

Transfer  to  [applicant]  Applicant  for 
[membership]  Membership 

No  change. 

Membership  [may  be  reacquired  by 
suspended  member  upon  payment  of  amount 
due]  May  be  Reacquired  by  Suspended 
Member  Upon  Payment  of  Amount  Due  No 
change. 

Distribution  of  [proceeds]  Proceeds  of  [sale] 
Sale 

No  change. 

If  [applicant  fails  in  election,  disposal  of 
membership]  Applicant  Fails  in  Election, 
Disposal  of  Membership  is  to  be 
(recommenced]  Recommenced 

No  change. 

Transfer  to  Exchange  of  [membership  not 
sold  or  redeemed]  Membership  Not  Sold  or 
Redeemed 

No  change. 

Memberships  (transfiBrred]  Transferred  to 
Exchange  to  be  (retired]  Retired 

(d)  No  change. 

Trustee  (not  liable]  Nat  Liable 

(e)  No  change. 

Notice  to  be  [given]  Given  of  [offering  price] 
Offering  Price 

(f)  No  change. 

Article  V.  Discipline  of  Members 
Sec.  01.  [Procedure] Procedures 

Assistance  of  (counsel  permitted]  Counsel 
Permitted 

(a)  No  change. 

Hearing  before  Disciplinary  Panel 

(b)  Except  as  provided  in  Section  2  of  this 
Article,  Exchange  disciplinary  proceedings 
shall  be  conducted  in  the  following  manner: 

(1)  Disciplinary  Panel.  In  any  disciplinary 
proceeding  involving  charges  against  a 
member,  member  organization,  approved 
person,  or  a  registered  or  non-registered 
employee  or  prospective  employee  of  a 
member  or  member  organization,  a  hearing 
shall  be  held  with  respect  to  such  charges 
before  an  Exchange  Disciplinary  Panel.  Such 
Disciplinary  Panel  shall  consist  of  not  less 
than  three  nor  more  than  five  prasons:  a 
hearing  officer  who  shall  be  chairman  of  the 
Panel  with  the  remainder  of  the  Disciplinary 
Panel  being  members  of  the  hearing  board. 

(2)  Hearing  Board.  The  Chairman  of  the 
Board,  subject  to  the  approval  of  the  Board, 
shall  from  time  to  time  designate  such 
number  of  Exchange  Officials  and  shall 
appoint  such  number  of  additional  persons  to 
serve  on  the  hearing  board  as  he  shall  deem 


necessary  for  the  purpose  of  conducting 
Exchange  disciplinary  proceedings.  The 
qualifications  of  persons  to  be  appointed  to 
the  hearing  board  shall  be  determined  in 
accordance  with  such  rules  as  may  be 
adopted  by  the  Board  of  Governors,  except 
that  members  of  the  Board  of  Governors  shall 
not  be  eligible  for  appointment  to  the  hearing 
board  or  as  hearing  officers.  Exchange 
Officials  and  other  persons  appointed  to  the 
hearing  board  as  herein  provided  shall  serve 
at  the  pleasing  of  the  Board  of  Governors  or 
until  (the  next  annual  election  of  the 
Exchange  and]  their  successors  are  appointed 
and  take  office. 

(3)  Hearing  Officer.  The  Chairman  of  the 
Board,  subject  to  the  approval  of  the  Board, 
shall  designate  one  or  more  hearing  officers 
who  shall  have  no  Exchange  duties  or 
functions  relating  to  the  investigation  or 
preparation  of  disciplinary  matters. 

(4)  Composition  of  Disciplinary  Panel.  In 
any  hearing  at  which  a  charge  or  charges 
against  a  member,  member  organization,  or 
approved  person  are  considered  pursuant  to 
this  Article,  the  members  of  the  hearing 
board  serving  on  the  Disciplinary  Panel  shall, 
except  as  hereinafter  provided,  be  members 
of  the  Exchange. 

In  any  hearing  at  which  a  charge  or  charges 
against  a  registered  or  non-registered 
employee  or  prospective  employee  of  a 
member  or  member  organization  are 
considered  pursuant  to  this  Article  or 
pursuant  to  rules  adopted  by  the  Board  of 
Governors,  the  members  of  the  hearing  board 
serving  on  the  Disciplinary  Panel  shall 
include  at  least  one  registered  employee  or 
nonregistered  employee  of  a  member  or 
member  organization;  in  the  discretion  of  the 
chairman  of  the  Disciplinary  Panel  the 
remainder  thereof  may  be  members  of  the 
Exchange. 

In  any  hearing  at  which  a  charge  or  charges 
against  both  a  registered  or  non-registered 
employee  or  prospective  employee  of  a 
member  or  member  organization  and  against 
a  member,  member  oiganization  or  approved 
person  are  considered  pursuant  to  this 
Article  or  pursuant  to  rules  adopted  by  the 
Board  of  Governors,  the  members  of  the 
hearing  board  serving  on  the  Disciplinary 
Panel  shall  include  one  registered  employee 
or  non-registered  employee  of  a  member  or 
member  organization  and  the  remainder 
thereof  shall  be  members  of  the  Exchange. 

Subject  to  the  foregoing  provisions  of  this 
paragraph,  the  selection  of  the  hearing  officer 
to  serve  as  the  chairman  of  each  Disciplinary 
Panel  and  the  members  of  the  hearing  board 
to  serve  thereon  shall  be  made  in  accordance 
with  such  rules  as  may  be  adopted  by  the 
Board  of  Governors.  For  all  purposes  of  this 
Article,  the  decision  of  a  majority  of  the 
members  of  a  Disciplinary  Panel  shall  be  the 
decision  of  such  Disciplinary  Panel  and  shall 
be  final  and  conclusive,  except  to  the  extent 
that  such  decision  may  be  revised  on  review 
as  provided  in  (paragraph  (7)  of  this]  Section 
(1(b)]  1(c). 

(5)  The  Board  of  Governors,  in  accordance 
with  the  provisions  of  Section  2  of  Article  n, 
shall  adopt  such  rules  and  prescribe  such 
procedures  not  inconsistent  with  the 
provisions  of  this  Article  as  it  may  deem 
necessary  or  appropriate  for  the  conduct  of 
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Exchange  disciplinary  proceedings  and 
investigations,  and  may  from  time  to  time 
amend,  alter  or  repeal  any  such  rules  or 
procedures. 

(6)  An  accusation,  charging  a  member, 
member  organization  or  approved  person 
before  an  Exchange  Disciplinary  Panel  with 
having  committed  an  offense,  shall  be  in 
writing;  it  shall  specify  the  charge  or  charges 
against  such  member,  member  organization 
or  approved  person  with  reasonable  detail, 
and  shall  be  signed  by  the  person  or  persons 
making  the  charge  or  charges.  A  copy  of  such 
charge  or  charges,  shall  be  served  upon  the 
accused  member,  member  oiganization  or 
approved  person  either  personally,  or  by 
leaving  the  same  during  business  hours  at  the 
office  address  of  such  member,  member 
organization  or  approved  person  or  by 
mailing  it  to  such  member,  member 
organization  or  approved  person  at  his  or  its 
office  address  or  place  of  residence.  The 
accused  shall  have  twenty  days  from  the  date 
of  such  service  to  answer  such  charge  or 
charges,  or  such  further  time  as  the  Exchange 
in  its  discretion  may  deem  proper.  An 
answer  shall  be  in  writing,  signed  by  or  on 
behalf  of  the  accused  member,  member 
organization  or  approved  person  and  shall  be 
filed  with  the  Secretary  of  the  Exchange.  If 
so  expressly  required  in  the  charge  or 
charges,  the  answer  shall  specifically 
indicate  which  statements,  or  portions 
thereof,  contained  in  the  charge  or  charges 
are  denied  and  which  are  admitted,  and  any 
such  statements  or  portions  thereof  in  the 
charge  or  charges  which  are  not  specifically 
denied  shall  be  deemed  to  be  admitted.  The 
.   answer  shall  also  contain  in  reasonable  detail 
any  affirmative  defense  which  the  accused 
wishes  to  submit  and  shall  include  any 
documents  which  the  accused  wishes  to 
submit  in  support  of  the  answer.  Upon  the 
answer  being  filed,  or  if  the  accused  shall 
refuse  or  neglect  to  make  answer  as 
hereinbefore  required,  the  Disciplinary  Panel 
shall,  at  a  hearing  called  for  that  purpose, 
proceed  to  consider  the  charge  or  charges. 
The  Exchange  shall  cause  copies  of  the 
charge  or  charges,  and  of  the  answer,  if  any, 
and  of  any  documents  submitted  in  support 
.  thereof  by  the  accused,  to  be  mailed  or 
otherwise  delivered  to  each  member  of  the 
Disciplinary  Panel  at  least  five  days  before 
such  hearing.  Notice  of  such  hearing  shall  be 
sent  to  the  accused;  the  accused  member,  or 
any  person  associated  with  the  accused 
member  organization  who  is  a  member  of  the 
Exchange  and  is  designated  in  writing  by  the 
accused  member  organization  to  represent  it 
for  all  purposes  at  such  hearing,  or  the 
accused  approved  person,  shall  be  entitled  to 
be  present  personally  thereat,  and  shall  be 
permitted  to  examine  and  cross-examine  all 
of  the  witnesses  produced  before  the 
Disciplinary  Panel,  and  also  to  present  such 
testimony,  defense  or  explanation  as  may  be 
deemed  responsive  to  the  charge  or  charges. 
Any  witnesses  produced  by  the  accused  shall 
be  subject  to  cross  examination.  After  hearing 
all  the  witnesses  produced  before  the 
Disciplinary  Panel  and  after  hearing  the 
accused  the  Disciplinary  Panel  shall 
determine  whether  or  not  the  accused 
member,  the  accused  member  organization  or 
the  accused  approved  person  is  guilty  of  the 


offense  or  offenses  charged.  If  it  determines 
that  the  accused  is  guilty,  the  Disciplinary 
Panel  may  fix  and  impose  the  penalty.  Any 
such  determination  shall  be  supported  by  a 
written  statement  setting  forth  (i)  any  act  or 
practice  in  which  such  member,  member 
organization  or  approved  person  is  found  to 
have  engaged  or  which  such  member, 
member  organization  or  approved  person  is 
found  to  have  omitted,  (ii)  the  specific 
provision  of  the  Securities  Exchange  Act  of 
1934.  as  amended,  the  rules  and  regulations 
thereunder,  the  Constitution  or  the  rules, 
procedures  or  policies  of  the  Exchange, 
which  any  such  act,  practice  or  omission  to 
act  is  deemed  to  violate,  and  (iii)  the  penalty 
imposed  and  the  reasons  therefore.  Such 
written  statement  shall  be  served  upon  the 
accused  in  the  manner  hereinbefore 
provided,  and  a  copy  thereof  shall  be  sent  to 
•each  member  of  the  (Board  of  Governors] 
Amex  Adjudicatory  Council.  The 
determination  of  the  Disciplinary  Panel  and 
any  penalty  imposed  shall  become  final  and 
conclusive  twenty  days  after  notification 
thereof  to  the  accused,  provided,  however, 
that  if  a  request  for  review  of  such 
determination  or  penalty,  or  both,  is  filed,  as 
hereinafter  provided,  the  penalty  shall  be 
stayed  pending  the  result  of  such  review. 

Review  by  Amex  Adjudicatory  Council 

(c)[7]  Any  member,  member  organization 
or  approved  person  determined  to  be  guilty 
of  a  charge  or  charges  before  an  Exchange 
Disciplinary  Panel  pursuant  to  this  Article 
may  require  [a  review  of]  that  such 
determination  [or  of  any)  the  penalty 
imposed  by  the  Disciplinary  Panel^,  or  [of] 
both  the  determination  and  the  penalty[. 
Upon  the  request  of  any  four  members  of  the 
Board  of  Governors,  any  determination  by  a 
Disciplinary  Panel  pursuant  to  this  Article  or 
any  penalty  imposed  by  such  Disciplinary 
Panel,  or  both,  shall  be  subject  to  review  as 
hereinafter  provided]  be  reviewed  by  the 
Amex  Adjudicatory  Council.  A  request  for 
such  review  of  [such]  an  Exchange 
Disciplinary  Panel  determination  or  penalty 
shall  be  made  in  writing  and  filed  with  the 
Secretary  of  the  Exchange  within  twenty  days 
after  notification  of  the  determination  and 
penalty,  if  any,  is  served  upon  the  accused 
member,  member  oiganization  or  approved 
person. 

[The  review  of  a  disciplinary  proceeding 
by  the  Board  shall  be  conducted  at  a  regular 
or  special  meeting  called  for  the  purpose  and 
notice  of  the  object  thereof  shall  be  sent  to 
the  members  of  the  Board.  Fifteen  governors 
shall  be  required  to  constitute  a  quorum  for 
any^neeting  of  the  Board  at  which  the  Board 
shall  review  a  disciplinary  proceeding  as 
herein  provided,  and  any  action  shall 
pursuant  to  the  vote  of  a  majority  of  the 
governors  present  at  such  meeting  shall  be 
the  action  of  the  Board]  An  Exchange 
Disciplinary  Panel  determination  or  penalty 
shall  also  be  subject  to  review  by  the  Amex 
Adjudicatory  Council  upon  a  call  for  review 
by  any  member  of  the  Council  within  thirty 
days  after  service  of  the  Panel's 
determination. 

In  connection  with  any  such  review[, 
the  Board  may  affinn  any]  of  an 
Exchange  Disciplinary  Panel 


determination  [by  the  Disciplinary 
Panel  or  sustain  any  penalty  imposed, 
or  both,  may  jor  penalty,  the  Amex 
Adjudicatory  Council  may,  as  it  deems 
appropriate,  (i)  affirm,  modify  or  reverse 
[any  such]  the  determination [,  or  may) 
made  by  the  Disciplinary  Panel;  and  (ii) 
sustain,  decrease  or  eliminate  any  [such 
penalty]  penalty  imposed  by  the 
Disciplinary  Panel,  or  impose  any  lesser 
penalty  permitted  under  the  provisions 
of  this  Article  [,  as  it  deems  appropriate; 
or  if  the  Board  shall  determine]. 
//  the  Amex  Adjudicatory  Council 
determines  that  the  Disciplinary  Panel  has 
not  adequately  considered  all  of  the  matters 
which  should  have  been  considered  in 
cormection  with  the  charge  or  charges,  or  has 
improperly  applied  or  interpreted  the 
Constitution,  rules,  requirements  and 
policies  of  the  Exchange,  or  has  imposed  a 
penalty  or  penalties  which  the  [Board] 
Council  determines  to  be  inadequate  in  light 
of  all  the  circumstances,  the  [Board]  Council 
may  remand  the  matter  to  the  Disciplinary 
Panel  for  further  consideration  consistent 
with  such  determination.  Upon  such  remand, 
the  Disciplinary  Panel  shall  conduct  a  further 
hearing  in  accordance  with  the  provisions  of 
(this)  subsection  (b)  and  may  as  a  result 
thereof  modify,  reverse  or  reaffirm  its 
previous  determination  or  impose  any 
penalty  permitted  under  this  Article 
regardless  of  whether  such  penalty  shall  be 
greater  than  the  penalty  imposed  as  a  result 
of  the  original  hearing.  Any  determination  or 
penalty  imposed  by  the  Disciplinary  Panel  as 
a  result  of  a  remand  from  the  Amex 
Adjudicatory  Council  shall  be  subject  to 
further  review  upon  request  as  hereinabove 
provided. 

[If.  upon  review,  the  matter  is  not 
remanded  to  the  Disciplinary  Panel,  the 
determination  and  penalty,  if  any.]  The 
Amex  Adjudicatory  Council  shall  transmit  its 
proposed  written  decision  to  each  member  of 
the  Board  (shall  be  final  and  conclusive]  of 
Governors.  The  Board  may  call  the 
proceeding  for  review  pursuant  to  Section 
2(d)  of  this  Article.  If  the  Board  does  not  call 
the  proceeding  for  review,  the  proposed 
written  decision  of  the  Amex  Adjudicatory . 
Council  shall  become  final.  Unless  the  Amex 
Adjudicatory  Council  remands  the 
proceeding,  the  decision  shall  constitute  the 
final  action  of  the  Exchange. 

Discretionary  Review  by  the  Board  of 
Governors 

(d)  Upon  the  request  of  any  four  its 
members,  the  Board  of  Governors  may  review 
a  proposed  written  decision  of  the  Amex 
Adjudicatory  Council.  Such  a  request  for 
review  shall  be  made  not  later  than  the  next 
meeting  of  the  Board  of  Governors  that  is  at 
least  15  days  after  that  date  on  which  the 
proposed  written  decision  of  the  Amex 
Adjudicatory  Council  is  transmitted  to  the 
Board.  By  a  unanimous  vote  of  the  Board  of 
Governors,  the  Board  may  shorten  the  period 
to  less  than  15  days.  By  an  affirmative  vote 
of  the  majority  of  the  Board  then  in  office. 


49788 


Federal  Register /Vol.  63,  No.  180 /Thursday,  September  17,  1998 /Notices 


the  Board  may,  during  the  15  day  period, 
vote  to  extend  the  period  to  more  than  15 
days.  The  review  by  the  Board  of  Governors 
shall  occur  not  later  than  the  next  regularly 
scheduled  meeting  of  the  Board  following  the 
request  for  review.  Ten  governors  shall  be 
required  to  constitute  a  quorum  for  any 
meeting  of  the  Board  at  which  the  Board 
shall  review  a  disciplinary  proceeding  as 
herein  provided,  and  any  action  taken 
pursuant  to  the  vote  of  a  majority  of  the 
governors  present  at  such  meeting  shall  be 
deemed  to  be  the  action  of  the  Board.  „ 

After^eview,  the  Board  of  Governors  may 
affirm,  modify,  or  reverse  the  proposed 
written  decision  of  the  Amex  Adjudicatory 
Council.  Alternatively,  the  Board  of 
Governors  may  remand  the  proceeding  with 
instructions.  The  decision  of  the  Board  of 
Governors  shall  constitute  the  final  action  of 
the  Exchange,  unless  the  Board  remands  the 
proceedings. 

Disciplinary  Fine  Systems 

l{c)](e)  The  Board  shall  adopt  such  rules  as 
it  deetns  necessary  or  appropriate  to 
implement  disciplinary  fine  systems  for  the 
resolution  of  minor  rule  violations  and  shall 
delegate  appropriate  authority  to  officers  and 
employees  of  the  Exchange  to  properly 
administer  such  fine  systems. 

Discussing  [charges  prohibited  ]Charges 
Prohibited 

[(d)l//7  No  person,  firm  or  corporation 
under  charges  before  a  Disciplinary  Panel 
shall  discuss  [with  any  member]  the  subject 
of  such  (Panel  or]  charges  with  any  member 
of  the  (Board,  nor  shall  any]  Panel,  the  Amex 
Adjudicatory  Council,  or  the  Board  of 
Governors.  No  member  of  the  (Panel  or  any 
member  of  the  Board]  Board  of  Governors, 
the  Amex  Adjudicatory  Council,  or  a 
Disciplinary  Panel  shall  discuss  charges 
made  in  a  disciplinary  proceeding  with  any 
[such]  person,  finn  or  corporation  being 
charged,  or  with  any  one  representing  [him 
or  it  directly  or  indirectly,  the  subject  of  such 
charges.  ]such  person,  firm  or  corporation. 

Announcement  of  [resultsj  Results 

l{o)](g)The  Board  of  Governors  shall  adopt 
rules  governing  the  announcement  of  the 
results  of  any  disciplinary  proceeding 
conducted  pursuant  to  the  provisions  of  this 
Article,  provided,  however,  that  no  such 
announcement  shall  be  (>ermitted  until  there 
shall  have  been  a  final  determination  by  the 
Exchange  with  regard  to  such  disciplinary 
matter  and  the  penalty,  if  any,  to  be  imposed. 

Article  V.  Discipline  of  Members 

Sec.  02.  Delegation  of  Disciplinary  [Power] 
Powers 

Stipulation  of  [facts]  Facts  and  [consent] 
Consent  to  [penalty]  Penalty 

In  lieu  of  the  procedures  set  forth  in 
paragraph  6  of  Section  1(b)  of  this  Article,  a 
Disciplinary  Panel,  selected  in  accordance 
with  the  provisions  of  Section  1(b)  of  this 
Article,  at  a  hearing  called  for  that  purpose 
may  detennine  whether  any  member, 
member  organization  or  approved  person  is 
guilty  of  having  conunitted  an  offense  or 
offenses  on  the  basis  of  a  written  stipulation 
of  facts  and  consent  to  a  specified  penalty 


entered  into  between  such  member,  member 
organization  or  approved  person  and  any 
officer  of  the  Exchange,  and  may  fix  and 
impose  the  penalty  agreed  to  in  such 
stipulation  and  consent  or  any  lesser  penalty. 
A  written  notice  of  the  result  shall  be  served 
upon  the  member,  member  organization  or 
approved  person  in  the  manner  provided  in 
subsection  (b)  of  Section  1  of  this  Article,  and 
a  copy  thereof  shall  be  sent  to  each  member 
of  the  [Board  of  Governors]  Amex 
Adjudicatory  Council,  The  determination  of 
the  Disciplinary  Panel  and  any  penalty 
imposed  shall  become  final  and  conclusive 
ten  days  after  notification  thereof  to  the 
accused,  provided,  however,  that  if  a  request 
for  review  by  the  [Board  of  Governors]  Amex 
Adjudicatory  Council  of  such  determination 
or  penalty,  or  both,  is  filed  as  hereinafter 
provided,  the  penalty  shall  be  stayed  pending 
the  result  of  such  review.  If  the  Disciplinary 
Panel  rejects  the  stipulation  and  consent  to 
a  specified  f)enalty,  the  matter  shall  proceed 
as  if  the  stipulation  and  consent  had  not  been 
entered  into,  and  such  stipulation  and 
consent  shall  foe  disregarded  in  any 
subsequent  proceeding.  A  written  notice  of 
such  rejection  by  the  Disciplinary  Panel  shall 
be  served  upton  the  member,  member 
organization  oiwflpproved  person  in  the 
manner  provided  in  subsection  (b)  of  Section 
1  of  this  Article. 

Upon  the  request  of  any  (four  members  of 
the  Board  of  Governors,  the  Board  or  a 
committee  of  governors  delegated  by  the 
Board]  member  of  the  Amex  Adjudicatory 
Council,  the  Council  shall  review  the 
determination  of,  or  the  penalty  imposed  by, 
a  Disciplinary  Panel  in  connection  with  a 
written  stipulation  of  facts  and  consent  to  a 
specified  penalty.  Any  such  request  for 
review  of  such  determination  or  penalty  shall 
be  made  in  writing  and  filed  with  the 
Secretary  of  the  Exchange  within  ten  days 
after  notification  of  the  determination  and 
penalty,  if  any,  is  served  upon  the  accused 
member,  member  organization  or  approved 
person.  Upon  review,  the  (Board  or  the 
review  committee]  Amex  Adjudicatory 
Council  may  fix  and  impose  the  penalty 
agreed  to  in  such  stipulation  and  consent,  or 
impose  a  lesser  penalty  or  reject  such 
consent,  as  it  deems  appropriate.  (The 
quorum  and  vote  required  for  such  action  by 
the  Board  shall  be  the  quorum  and  vote 
provided  in  Section  1(b)(7)  of  this  Article. 

Article  V.  Discipline  of  Members 

Sec.  03.  Suspension  in  View  of  Financial  or 
Operating  Conditions 

Automatic  (suspension]  Suspension         » 

(a)  No  change. 
Suspension  by  Chairman 

(b)  Whenever  it  shall  appear  to  the 
Chairman  that  a  member  or  a  member 
organization  has  failed  to  meet  his  or  its 
engagements  or  is  insolvent,  or  (the 
Chairman  has  been  advised  by  the  Executive 
Committee  that  such  member  or  member 
organization  is,  in  its  opinion,]  is  in  such 
financial  or  operating  condition  that  he  or  it 
cannot  be  permitted  to  continue  in  business 
with  safety  to  investors,  his  or  its  creditors, 
other  members  of  the  Exchange,  or  whenever 
it  shall  appear  to  the  Chairman  that  s 


member  or  member  organization  has  been 
suspended  by  another  registered  national 
securities  exchange  or  national  securities 
association  for  failure  to  meet  his  or  its 
engagements,  for  insolvency  or  for  being  in 
such  financial  or  op>erating  condition  that  he 
or  it  cannot  be  permitted  to  continue  in 
business  with  safety  to  investors,  his  or  its 
creditors,  other  members,  or  such  other 
exchange  or  securities  association,  the 
Chairman  shall  announce  to  the  Exchange 
the  suspension  of  such  member  or  member 
organization,  which  suspension  shall 
continue  until  such  member  or  member 
organization  has  been  reinstated  as  provided 
in  Section  5  of  Article  IV. 

Investigation  by  Exchange 

(c)  No  change. 

Sale  of  [regular  or  options  principal 
membership  and  revocation  of  associate 
membership]  Regular  or  Options  Principal 
Membership  and  Revocation  of  Associate 
Membership 

(d)  No  change. 

Failure  to  [pay  dues]  Pay  Dues,  etc. 

(e)  No  change. 

(f)  Any  member  or  member  organization 
suspended  under  the  provisions  of 
subsections  (a)  or  (b)  of  this  Section  3  shall 
be  granted  promptly  a  hearing  with  regard  to 
such  suspension  before  the  (Executive 
Committee,]  Board  or  such  [other]  committee 
as  may  be  appointed  by  the  Board  for  such 
purpose.  Any  determination  by  the  Board  or 
such  committee  as  a  result  of  such  hearing 
to  affirm  the  suspension  shall  be  supported 
by  a  statement  setting  forth  the  specific 
grounds  on  which  the  suspension  is  based. 

Article  V.  Discipline  of  Members 

Sec.  04.  Suspension  or  Expulsion 

Examination  by  [another  exchange]  Another 
Self-Regulatory  Organization 

(a)  If  the  Board  of  Governors  shall  deem 
that  it  is  in  the  interest  and  welfare  of  the 
Exchange  or  in  the  public  interest,  or 
appropriate  or  necessary  for  the  maintenance 
of  just  and  equitable  principles  of  trade,  to 
facilitate  the  examination  by  the  authorities 
of  another  [exchange]  self-regulatory 
organization  of  any  transaction  in  which  a 
member  or  member  organization  of  the 
Exchange  has  been  concerned  and  that  the 
testimony  of  such  member  or  his  employees 
or  the  testimony  of  such  member 
organization  or  the  members  associated 
therewith,  or  approved  persons  or  employees 
thereof  or  the  books  and  p>apers  of  such 
member  or  member  organization  or  the  books 
and  papers  of  any  such  (lersons  are  material 
to  such  examination  and  shall  direct  such 
member  or  member  oi;ganization  to  appear 
and  testify,  or  to  cause  any  of  such  persons 
to  appear  and  testify,  or  to  produce  such 
books  and  papers  before  the  authorities  of 
such  other  [exchange]  self-regulatory 
organization,  or  any  committee  thereof,  for 
the  purposes  of  sudi  examination,  and  the 
member  or  member  organization  of  the 
Exchange  shall  refiise  or  foil  to  compfy  with 
any  such  direction,  the  member  or  the 
member  organization  may  be  adjudged  guilty 
of  an  act  detrimental  to  the  interest  and 
welfare  of  the  Exchange. 
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Fraud 

(b)  No  change. 

Fictitious  [transactions]  Transactions 

(c)  No  change. 

Market  (demoralization]  Demoralization 

(d)  No  change. 
Misstatements 

(e)  No  change. 

Fraud  [prior  to  election  or  approval]  Prior  to 
Election  or  Approval 

(f)  No  change. 

(Dealings  on  another  exchange 

(g)  Rescinded  effective  August  19, 1976.](g) 
[Reserved] 

Violation  of  Constitution,  [rules]  Rules  or 
[resolution]  Resolution — Inequitable 
[conduct]  Conduct 

(h)  No  change. 
.  Violation  of  Securities  Exchange  Act 

(i)  No  change. 
Acts  [detrimental]  Detrimental  to  Exchange 

(j)  No  change. 
Failure  to  [testify]  Testify 

(k)  No  change. 
Improper  (conduct]  Conduct 

(1)  No  change. 
Betting 

(m)  No  change. 

Fines  in  (addition]  Addition  to  or  in  (lieu 
of  suspension  or  expulsion]  Lieu  of 
Suspension  or  Expulsion 

(n)  No  change. 

Termination  of  (rights]  Rights  by  [expulsion] 
Expulsion 

[o]  No  change. 

Termination  of  [rights]  Ri^ts  by 
[suspension)  Suspension 

(p)  No  change. 

Proceedings  (against  suspended  member  or 
member  organization]  Against  Suspended 
Member  or  Member  Organization 

(q)  No  change. 

Responsibility  for  [acts]  Acts  of  [others) 
Others 

(r)  No  change.  ' 

Suspension  or  [expulsion  of  members  of 
suspended  or  expelled  member,  member 
organization]  Expulsion  of  Members  of 
Suspended  or  Expelled  Member,  Member 
Organization 

(s)  No  change. 

Continued  (failure]  Failure  to  [pay  fines, 
dues]  Pay  Fines,  Dues,  etc. 

(t)  No  change. 

Article  V.  Discipline  of  Members 

Sec.  05.  Suspension,  Expulsion  or  Bar  by 
Another  Regfilatory  Authority 

(a)  No  change. 
Procedure 

(b)  In  any  proceeding  under  this  Section  5, 
the  method  of  procedure  required  by  Section 
1(b)  of  this  Article  V  shall  not  apply,  but  the 
accused  shall  be  given  not  less  than  ten  days' 


notice  in  writing  that  an  Exchange 
Disciplinary  Panel  will  conduct  a  hearing  to 
determine  whether  or  not  to  suspend  or  expel 
the  accused,  as  the  case  may  be,  as  provided 
in  this  Section  5.  At  the  hearing  before  the 
Disciplinary  Panel,  the  accused  member,  or 
any  person  associated  with  the  accused 
member  organization  who  is  a  member  of  the 
Exchange  and  is  designated  in  writing  by  the 
accused  member  organization  to  represent  it 
for  all  purposes  at  such  hearing,  shall  be 
afforded  an  opportunity  to  explain  why  it 
would  be  inappropriate  for  the  Disciplinary 
Panel  to  accept  the  finding  of  such  other 
exchange,  association  or  agency  or  to 
suspend  or  expel  the  accused, 
notwithstanding  the  suspension,  expulsion 
or  bar  by  such  other  exchange,  association  or 
agency.  In  the  event  that  the  Disciplinary 
Panel  determines  not  to  accept  the  finding  of 
guilt  by  such  other  exchange,  association  or 
agency,  it  may  order  a  proceeding  under  any 
other  Section  of  this  Article  V.  In  the  event 
that  the  accused  fails  or  refuses  to  appear 
before  the  Disciplinary  Panel,  the 
Disciplinary  Panel  may  nevertheless 
determine  the  matter  and  suspend  or  expel 
the  accused  as  provided  in  this  Section  5.  If 
the  Disciplinary  Panel  determines  to  accept 
the  finding  of  guilt  by  such  other  exchange, 
association  or  agency  and  to  suspend  or 
expel  the  accused,  such  determination  shall 
be  supported  by  a  written  statement  setting 
forth  the  specific  grounds  on  which  such 
action  is  based.  Such  written  statement  shall 
be  served  upon  the  accused  in  the  maimer 
provided  by  Section  1(b)  of  this  Article  V, 
and  a  copy  thereof  shall  be  sent  to  each 
member  of  the  [Board  of  Governors]  Amex 
Adjudicatory  Council.  Any  action  by  an 
Exchange  Disciplinary  Panel  pursuant  to  this 
Section  5  shall  be  subject  to  review  in 
accordance  with  the  procedures  specified  in 
[Section  l(b)l  Sections  1(c)  and  (d)  of  this 
Article  V.  In  the  event  no  request  for  review 
is  filed  within  twenty  days  after  the  acciised 
is  notified  of  the  determination  of  the 
Disciplinary  Panel,  such  determination  shall 
become  final  and  conclusive, 
(c)  No  change. 

Article  V.  Discipline  of  Members 

Sec.  06.  Retention  of  Jurisdiction  over  Former 
Members 

If,  during  the  period  of  one  year 
immediately  following  (a)  the  termination  of 
a  person's  status  as  a  member  or  member 
organization,  (b)  receipt  by  the  Exchange  of 
written  notification  of  such  termination,  or 
(c)  receipt  by  the  Exchange  of  any 
amendment  to  such  termination  notice, 
whichever  occurs  later,  the  Secretary  of  the 
Exchange  gives  written  notice  to  such  person 
that  the  Exchange  is  making  inquiry  into  any 
specified  matter  or  matters  occurring  prior  to 
the  termination  of  such  person's  status  as  a 
member  or  member  organization,  the  Board 
of  Governors,  the  Chairman  or  any  committee 
authorized  by  the  Board  or  the  Constitution 
may  thereafter  require  such  person  to  submit 
to  the  Exchange  books  and  papers  relating  to 
the  matter  or  matters  specified  in  such 
notice,  or  to  furnish  information  to,  or  to 
appear  and  testify  before,  the  Board,  the 
Chairman,  any  such  conunittee  or  such 
officers,  employees  or  representatives  of  the 


Exchange  as  may  be  designated  by  the 
Chairman  or  such  committee  with  respect  to 
any  such  matter.  Following  the  termination 
of  such  person's  status  as  a  member  or 
member  oi;ganization,  provided  such  notice 
is  given,  such  person  may  be  charged  with 
having  refused  or  failed  to  comply  with  any 
such  requirement  or,  as  a  result  of  the  inquiry 
into  the  matter  or  matters  specified  in  such 
notice,  such  person  may  be  charged  with 
having  committed,  prior  to  termination,  any 
other  offense  with  which  such  person  might 
have  been  charged  had  such  status  not  been 
terminated.  Any  charge  against  a  former 
member  or  member  organization  may  be 
brought  before  an  Exchange  Disciplinary 
Panel  and  determined  as  provided  in  Section 
1(b)  of  this  Article  V  in  the  case  of  a  member 
or  member  organization.  Whenever  an 
Exchange  Disciplinary  Panel  shall  determine 
that  any  such  former  member  or  member 
organization  is  guilty  of  the  offense  or 
offenses  charged,  it  may  impose  a  fine, 
impose  a  censure,  or  direct  that  such  person 
not  be  admitted  or  re-admitted  as  a  member 
or  member  organization  for  a  specified  period 
of  time;  and,  in  the  case  of  a  former  member, 
the  Exchange  may  thereafter  refuse  to 
approve  the  employment  of  such  person  by 
a  member  or  member  organization: 

(a)  for  such  period  of  time  as  the  Exchange 
may  detennine,  or 

(b)  until  such  time  as  the  Board,  any 
committee  authorized  by  the  Board  or  the 
Constitution,  or  the  Chairman  or  any  officer, 
employee  or  representative  of  the  Exchange 
designated  by  the  Chairman,  shall  have 
completed  the  investigation  of  the  matter 
with  respect  to  which  such  former  member 
or  member  organization  refused  or  failed  to 
submit  books  and  pap>ers,  or  to  furnish 
information,  or  to  ap(>ear  and  testify,  and 
until  the  passage  of  such  further  period  of 
time,  if  any,  as  the  Exchange  Disciplinary 
Panel  shall  have  specified. 

Article  VI.  Commissions 

(Rescinded  effective  May  1, 1976.] 
Intentionally  omitted. 

Article  VU.  Fees  and  Dues 

Sec.  01.  Annual  Membership  Fees 

Regular  [members]  Members 

((a)  ^sgular  members — The  initiation  fee 
for  regular  membership  shall  be  based  upon 
the  latest  price  at  which  a  regular 
membership  shall  have  been  sold  and 
transferred  to  an  applicant  for  membership, 
otherwise  than  for  a  nominal  consideration 
or  through  a  private  sale  prior  to  the  date 
when  such  initiation  fee  is  due.  Such 
initiation  fee  shall  be  $1,000,  if  such  sale 
price  shall  have  been  $5,000  or  less,  and  such 
fee  shall  be  increased  by  $500  for  each 
additional  $5,000;  but  in  no  case  shall  such 
initiation  fee  exceed  $2,500. 

Notwithstanding  the  foregoing  provisions 
of  this  subsection,l^ay  Regular  members — The 
initiation  fee  for  regular  membership  shall  be 
$2,500;  provided,  however,  that  if  a  regular 
member  who  is  associated  with  a  member 
oi;ganization  transfers  his  membership  to 
another  person  associated  with  such  member 
organization  and  such  organization  continues 
to  engage  in  the  business  of  buying  and 
selling  securities  as  brokers  or  dealers 
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without  interruption  or  change,  other  than 
such  changes  as  may  be  occasioned  by  the 
death  or  retirement  of  the  regular  member 
whose  membership  is  being  transferred,  the 
initiation  fee  payable  in  connection  with 
such  transfer  shall  be  $1,500. 

Notwithstanding  other  provisions  of  the 
Constitution,  an  applicant  for  regular 
membership  who  is  an  associate  member  on 
the  effective  date  of  this  amendment  and 
continues  to  be  such  down  to  the  date  of  the 
filing  ofhis  application  for  regular 
membership,  or  is  a  general  partner  or  a 
director  of  a  firm  or  corporation  which  was 
an  associate  member  firm  or  corporation  on 
the  effective  date  of  this  amendment  and 
continues  to  be  an  associate  member  firm  or 
corporation  down  to  the  date  of  the  filing  by 
such  applicant  of  his  application  for  regular 
membership,  shall  not  be  required  to  pay  any 
initiation  fee. 

The  above  initiation  fee  shall  be  paid  prior 
to  the  approval  by  the  Exchange  of  an 
applicant  for  regular  membership. 
(Transfer  of  Chairman's  membership 

[The  Board  may  nevertheless  permit  the 
transfer,  without  payment  of  any  initiation 
fee,  of  a  regular  membership  of  a  person 
elected  to  the  office  of  Chairman  and  of  a 
regular  membership  transferred  to  a  person 
who  has  ceased  to  be  Chairman  if  such 
person  transferred  a  regular  membership 
formerly  owned  by  him  in  order  to  qualify  as 
Chairman. 

(Associate  membership  of  Chairman 

(Notwithstanding  the  provisions  of  this 
subsection  the  Exchange  may  approve  as  an 
associate  member,  without  payment  of  an 
initiation  fee,  one  who  was  a  partner  of  the 
Chairman  at  the  time  of  his  election,  but  such 
associate  membership  shall  continue  only  so 
long  as  such  Chairman  shall  continue  in 
office.  The  Exchange  may  also  permit  a 
former  Chairman  to  become  an  associate 
member,  without  payment  of  any  initiation 
fee,  if  he  ceased  to  be  an  associate  member 
of  the  Exchange  by  reason  of  his  election  to 
the  office  of  Chairman. 

((b)  Options  principal  members — A  p>erson 
acquiring  an  options  principal  membership 
directly  from  the  Exchange  pursuant  to  a 
plan  offering  such  memberships  to  qualified 
applicants,  and  paying  to  the  Exchange  the 
fee  prescribed  in  such  plan  for  an  options 
principal  membership,  shall  not  be  required 
to  pay  an  initiation  fee.  In  all  other  cases 
(except  as  hereinafter  provided),  the 
initiation  fee  for  options  principal 
membership  shall  be  based  upon  the  latest 
price  at  which  an  options  principal 
membership  shall  have  been  sold  and 
transferred  to  an  applicant  for  membership, 
otherwise  than  for  a  nominal  consideration 
or  through  a  private  sale,  prior  to  the  date 
when  such  initiation  fee  is  due.  Such 
initiation  fee  shall  be  51,000,  if  such  sale 
price  shall  have  been  S5,000  or  less,  and  such 
fee  shall  be  increased  by  $500  for  each 
additional  $5,000,  or  fraction  thereof,  by 
which  such  sale  price  shall  have  exceeded 
$5,000;  but  in  no  case  shall  such  initiation 
fee  exceed  $2,500. 

(Notwithstanding  the  foregoing  provisions 
of  this  subsection,)^bj  Options  principal 
members — The  initiation  fee  for  options 


principal  membership  shall  be  $2,500; 
provided,  however,  that  if  an  options 
principal  member  who  is  associated  with  a 
member  organization  transfers  his 
membership  to  another  person  associated 
with  such  member  organization  and  such 
organization  continues  to  engage  in  the 
business  of  buying  and  selling  securities  as 
brokers  or  dealers  without  interruption  or 
change,  other  than  such  changes  as  may  be 
occasioned  by  the  death  or  retirement  of  the 
options  principal  member  whose 
membership  is  being  transferred,  the 
initiation  fee  payable  in  connection  with 
such  transfer  shall  be  $1,500. 

The  initiation  fee  required  by  this 
subsection  shall  be  paid  prior  to  the  approval 
by  the  Exchange  of  an  applicant  for  options 
principal  membership. 

(c)  No  change. 

(d)  No  change. 

Associate  Members 


(e)  No  change. 

(f)  No  change. 

Article  VII.  Fees  and  Dues 

Sec.  02.  Dues,  Fines  and  Assessments 

Payment  of  (dues)  Dues 

(a)  No  change. 
Apportionment  of  (dues]  Dues 

No  change. 

Exchange  to  (return  unexpired  dues  paid  by 
transferor  and  collect  from  transfereelfletum 
Unexpired  Dues  Paid  by  Transferor  and 
Collect  from  Transferee 

(b)  No  change. 

Unpaid  (dues  to  date  of  transfer  collectible 
from  proceeds  of  sale)Z>ues  to  Date  of 
Transfer  Collectible  from  Proceeds  of  Sale 

(c)  No  change. 

Liability  for  (dues)  Dues  until  (transfer] 
Transfer 

(d)  No  change. 

(e)  No  change. 

Article  VII.  Fees  and  Dues 
Sec.  03.  Associate  Member  Fees 

Fee  (where  associate  member  becomes 
director  or  executive  officer  of 
corporation]  Where  Associate  Member 
Becomes  Director  or  Executive  Officer  of 
Corporation 
No  change. 
Article  VII.  Fees  and  Dues 

Sec.  04.  Special  Charge 

Exchange  (may  impose  on  members  fees 
based  on  transactions]  May  Impose  on 
Members  Fees  Based  on  Transactions 

The  Board  of  Governors  may  impose  upon 
regular,  options  principal  and  associate 
members  and  upon  regular,  options  principal 
and  associate  member  organizations  a  charge 
on  each  securities  transaction  effected 
through  the  facilities  of  the  Exchange,  and 
may  change,  remove,  and  reimpose  such 
charge.  In  fixing  the  amount  of  such  charge, 
the  Board  may  establish  different  rates  for 
transactions  effected  for  non-members,  for 
members  and  member  organizations  and  for 
various  categories  of  members,  or  may  omit 


such  charge  for  any  category  or  categories  of 
members  or  member  organizations  and  may 
establish  different  rates  for  transactions 
effected  in  different  securities  or  through 
different  mechanisms.  Such  chai^ges  shall  be 
payable  at  such  times  and  shall  be  collected 
in  such  manner  as  the  Board  may  determine, 
and  the  proceeds  thereof  shall  be  deposited 
among  the  general  funds  of  the  Exchange. 

Article  VII.  Fees  and  Dues 
Sec.  05.  Options  Transactions 

In  lieu  of  the  charge  authorized  by  Sec.  4 
of  this  Article  VII,  the  Board  of  Governors 
may  impose  upon  regular,  options  principal 
and  associate  members  and  upon  regular, 
options  principal  and  associate  member 
organizations  in  respect  of  options 
transactions  effected  on  the  Exchange  a 
charge  for  each  such  options  transaction,  and 
may  from  time  to  time  change,  remove,  and 
reimpose  such  charge.  In  fixing  the  amount 
of  such  charge,  the  Board  may  establish 
different  rates  for  options  transactions 
effected  for  non-members,  for  members  and 
member  organizations  and  for  various 
categories  of  members  and  may  establish 
different  rates  for  transactions  effected  in 
different  securities  or  through  different 
mechanisms.  Such  charge  shall  be  applicable 
to  both  the  writing  and  the  purchase  of 
options  on  the  Exchange  and  shall  be  payable 
at  such  times  and  shall  be  collected  in  such 
manner  as  the  Board  may  determine  and  the 
proceeds  thereof  shall  be  deposited  among 
the  general  funds  of  the  Exchange. 

Article  VIII.  Arbitration  Proceduref] 
Sec.  01.  Duty  to  Arbitrate 

Members,  member  organizations,  partners, 
officers  and  trustees  of  member  organizations 
shall  arbitrate  all  controversies  arising  in 
connection  with  their  business  between  or 
among  themselves  or  between  them  and  their 
customers  as  required  by  any  customer's 
agreement  or,  in  the  absence  of  a  written 
agreement,  if  the  customer  chooses  to 
arbitrate.  Lessors  and  lessees  shall  arbitrate 
all  controversies  arising  between  them  in 
connection  with  their  special  transfer 
agreement.  Owners  of  memberships  and  their 
nominees  shall  arbitrate  all  controversies 
arising  between  them  in  connection  with  the 
membership  and  the  business  thereof. 

(•Sections  1  to  5,  together  with  Rules  60O- 
609,  were  adopted  effective  ]une  8, 1964,  to 
replace  Sections  1  to  15  and  amendments  of 
September  4, 1962.] 

Article  VZff.  Arbitration  Proceduref*] 

Sec.  02.  Arbitration  Forum 

Arbitration  shall  be  conducted  pursuant  to 
the  NASD  Code  of  Arbitration  Procedure, 
except  that  (under  the  arbitration  procedures 
of  this  Exchange,  except  as  follows: 

((a)  the  Board  of  Governors  may  decline  in 
any  case  to  permit  the  use  of  the  arbitration 
facilities  of  this  Exchange; 

(b)]  if  all  parties  to  the  controversy  are 
members,  allied  members,  member  firms  or 
member  corporations  of  the  New  York  Stock 
Exchange,  any  party  may  elect  to  arbitrate 
under  the  arbitration  procedures  of  that 
exchange.];  or 
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((c)  if  any  of  the  parties  to  a  controversy 
is  a  customer,  the  customer  may  elect  to 
arbitrate  before  the  American  Arbitration 
Asfsociation  in  the  City  of  New  York,  unless 
the  customer  has  expressly  agreed,  in 
writing,  to  submit  only  to  the  arbitration 
procedure  of  the  Exchange.] 

Article  VIU.  Arbitration  Procedure[*J 

Sec.  03.  [Rules  of  Arbitration]  Proceeding 
Instituted  Prior  to  Combination 

(The  Board  of  Govemora  shall  prescribe 
rules  regarding  arbitration  and  the  conduct  of 
arbitration  proceedings,  and  may  from  time 
to  time  amend,  alter  or  repeal  any  rule  so 
adopted.  These  rules  may,  without 
limitation,  cover  the  designation  of  an 
Arbitration  Director  and  Assistant  Arbitration 
Director,  requests  for  arbitration,  answers  and 
counterclaims,  the  selection  of  panels  and 
arbitrators,  the  arbitrability  of  a  controversy, 
instructions  to  arbitrators,  fees  and  costs,  and 
such  other  matters  as  the  Board  shall  deem 
necessary  or  appropriate.]  Any  arbitration 
proceeding  instituted  with  Predecessor 
Corporation  prior  to  the  closing  date  under 
the  Transaction  Apvement  may  continue  to 
be  conducted  by  means  of  the  arbitration 
facilities  of  this  Exchange  and  in  accordance 
with  Exchange  arbitration  rules  and 
procedures  in  effect  when  such  proceeding 
was  instituted. 

Article  VW.  Arbitration  Proceduref*] 

[Sec.  04.  Arbitrators'  Decision  Final 

(A  majority  of  the  arbitratore  may 
determine  any  question  and  render  an  award. 
The  decision  of  such  majority  shall  be  final 
and  binding  upon  all  parties  to  the 
arbitration,  and  there  shall  be  no  appeal 
therefrt>m  to  the  Board  of  Governors.  The 
decision  and  award  of  such  majority  shall  be 
rendered  to  each  party  in  writing,  signed  and 
acknowledged  by  the  arbitrators  rendering 
the  decision. 

[Article  VIII.  Arbitration  Procedure* 

[Sec.  05]  Sec.  04.  Penalties 

(a)  Failure  to  arbitrate — ^No  change. 

(b)  Failure  to  pay  award — Failure  on  the 
part  of  a  member,  member  organization  or 
owner  of  a  membership  to  pay  an  award 
made  pursuant  to  the  (Exchange]  arbitration 
(procedure)  procedures  of  an  exchange  or  the 
NASD  shall  be  deemed  a  failure  to  meet  his 
or  its  engagements  and  subject  him  or  it  to 
suspension  under  Article  V,  Section  3. 

Article  IX.  The  Gratuity  Fund 

Sec.  01.  Participants  Only 

(a)  No  change. 

Sec.  02.  Purpose 
No  change. 

Sec.  03.  Contributions  by  New  Participants 
No  change. 

Sec.  04.  Contributions  on  Death  of 
Participant 

No  change. 

Sec.  05.  Payment  of  Benefits 
No  change. 


Additions  to  (principal]  Principal 

No  change. 
Sec.  06.  Beneficiaries  Surviving  Spouse 
-    No  change. 
Surviving  Spouse  and  Issue 

No  change. 

Issue — No  (surviving  spouse)  Surviving 
Spouse 

No  change. 

Adopted  (children)  Children 

No  change. 

No  (issue)  Issue — No  (surviving  spouse] 
Surviving  Spouse 

No  change. 
No  (relatives]  Relatives 

No  change. 
Decision  on  [relationships)  Relationships 

No  change. 
Sec.  07.  Income  of  Fund 

There  shall  be  credited  annually  to  each 
Participant,  in  reduction  of  his  payments 
under  this  Article,  his  proportion  of  the  net 
income  which  has  been  received  as  interest 
on  the  Fund  during  each  year,  plus  so  much 
of  his  proportion  of  the  principal  of  said 
Fund  above  two  hundred  fifty  thousand 
dollars  as  the  Trustees  in  their  discretion 
may  deem  advisable. 

In  the  event  any  extraordinary  payment 
shall  be  received  by  the  Gratuity  Fund  from 
any  source,  there  shall  be  credited  to  each 
then  participant,  in  reduction  ofhis 
payments  under  this  Article,  his  proportion 
of  such  payment. 

Sec.  08.  Restriction  to  Participants 

No  change. 
Sec.  09.  Management  by  Trustees 

No  change. 

Sec.  10.  Classification  and  Selection  of 
Trustees 

The  Trustees  of  the  (said)  Gratuity  Fund 
shall  be  (nominated  and  elected  in  the  same 
manner,  and  at  the  same  time,  as  governors 
of)  appointed  by  The  Amex  Corporation, 
based  on  the  vote  of  the  regular  and  options 
principal  members  o/the  Exchange.  The 
(said)  Trustees  shall  be  divided  into  three 
classes,  each  consisting  of  two  Trustees. 
(Except  as  provided  in  Article  XTV,  said] 
Trustees  shall  hold  office  for  three  years  &t>m 
the  date  of  their  election  and  until  Trustees 
are  chosen  and  qualified  in  their  stead. 

Sec.  11.  Vacancy  Among  Trustees 

In  case  of  a  vacancy  among  the  Trustees, 
the  [Board  of  Governors)  board  of  The  Amex 
Corporation  shall  appoint  a  person  qualified 
to  serve  as  Trustee  until  the  next  meeting  at 
which  the  Trustees  to  be  appointed  are 
selected  (at  its  next  regular  meeting 
thereafter,  shall  fill  the  vacancy,  pending  the 
next  annual  election  of  the  Exchange). 

Sec.  12.  Investments 

No  change. 
Sec.  13.  Officers  of  Fund 

No  change. 


Sec.  14.  Meetings  of  Trustees 
No  change. 

Sec.  15.  Report  on  Condition 
No  change. 

Sec.  16.  Management 

It  shall  be  the  duty  of  the  Secretary  of  the 
Fund  to  keep  regular  minutes  of  the 
proceedings  of  the  Trustees,  and  to  give 
notice  of  meetings. 

Deposit  of  (funds;)  Funds;  Custody  of 
(securities]  Securities;  Books 

No  change. 

Sec.  1 7.  Payments  to  Minors 

No  change. 

Sec.  18.  Beneficiary  Not  Located 

No  change. 
Sec.  19.  Expenses 

No  change. 
Sec.  20.  Vacancy  Among  Officers 

No  change. 
Sec.  21.  Supervision  of  Finances 

No  change. 
Annual  (audit)  Audit 

No  change. 
Sec.  22.  Discipline  of  Trustees 

No  change. 
Sec.  23.  Transition  Provisions 

No  change. 
Article  X.  Clearing  Organizations 
Sec.  01.  Clearing  Organizations 

No  change. 
Sec.  02.  Settlement  of  Exchange  Contracts 

No  change. 
Sec.  03.  Exchange  Contracts  Include 

No  change. 

Article  XI.  Miscellaneous  Provisions 

Sec.  01.  Rules  of  Exchange  Included  in 
Contract  Terms 

No  change. 

Sec.  02.  Securities  Admitted  by  New  YoHc 
Stock  Exchange 

Rescinded  effective  August  19, 1976. 

Sec.  03.  Keeping  of  Books 

No  change. 

Sec.  04.  [and  Sec.  05.]  Controlled 
Corporations  and  Associations 

Broker  for  (securities  corporation)  Securities 
Corporation 

No  change. 

Participation  in  (corporate  commissions] 
Corporate  Commissions 

No  change. 

Corporate  (use)  Use  of  (member  office;] 
Member  Office;  Corporate  (use)  Use  of 
(member  name)  Member  Name 

No  change. 
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Responsibility  for  [corporate  subsidiary;] 
Corporate  Subsidiary;  Duty  to  [produce 
books]  Produce  Books 

No  change. 

Sec.  05.  Options 

No  employee  of  the  Exchange  and  no 
employee  of  any  corporation  in  which  the 
Exchange  owns  the  majority  of  the  capital 
stock  may  purchase  or  sell  for  his  own 
account  or  for  any  account  in  which  he  has 
a  direct  or  indirect  interest  any  option  which 
entitles  the  purchaser  to  purchase  or  sell  any 
security  which  is  the  subject  of  any  option 
contract  admitted  to  dealings  on  the 
Exchange;  provided,  however,  that  this 
prohibition  shall  not  extend  to  a 
standardized  option  issued  by  The  Options 
Clearing  Corporation  unless  such  option  is 
on  an  underlying  security  which  is  listed  on 
the  Exchange. 

Sec.  06.  Rule  of  Construction 

This  Constitution  shall  be  governed  by,  and 
construed  in  accordance  with,  the  laws  of  the 
State  of  Delaware,  without  regard  to  the 
principles  of  conflict  of  laws. 

Article  XII.  Emergency  Committee  or 
Extraordinary  Market  Conditions 

Current  Article  XII  is  deleted  in  its 
entirety. 

Sec.  01.  Authority  to  Take  Action  Under 
Emergency  or 

Extraordinary  Market  Conditions 

The  Board  of  Governors,  or  such  person  or 
persons  as  may  be  designated  by  the  Board, 
in  the  event  of  an  emergency  or  extraordinary 
market  conditions,  shall  have  the  authority  to 
take  any  action  regarding  the  trading  of  any 
or  all  securities  on  the  Exchange  and  the 
operation  of  any  Exchange  trading  system  or 
facility  and  the  participation  in  any  such 
system  or  facility  by  any  or  all  persons,  if  in 
the  opinion  of  the  Board  or  the  person  or 
persons  hereby  designated,  such  action  is 
necessary  or  appropriate  for  the  protection  of 
investors  or  the  public  interest  or  for  the 
orderly  operation  of  the  Exchange  or  any 
Exchange  system  or  facility. 

Article  XIII.  Amendments  To  The 
Constitution 

Sec.  01.  Procedure 

The  provisions  of  this  Constitution  may  be 
amended  or  repealed,  and  new  provisions 
may  be  adopted,  only  [by  the  regular 
members  of  ]if  approved  by  a  majority  of 
governors  and  by  the  holder  of  the  Class  B 
Interest  in  the  Exchange  in  accordance  with 
the  procedure  specified  in  this  Article.  The 
Board  of  Governors  and  the  holder  of  the 
Class  B  Interest  shall  not  approve  any  change 
to  the  Constitution  that  requires  the  consent 
of  The  Amex  Corporation,  the  Amex 
Committee,  or  both  under  the  terms  of  the 
Transaction  Agreement  without  first 
obtaining  such  consent.  The  elimination  of 
the  foregoing  sentence  or  any  amendment 
thereto  that  would  limit  its  effect  shall  also 
require  the  consent  of  The  Amex 
Corporation. 


Article  Xm.  Amendments  To  The 
Constitution 

Sec.  02.  Adoption  by  Board 

Amendments  to  the  Constitution  may  be 
proposed  by  one  or  more  members  of  the 
Board  of  Governors  or  by  the  signed  petition 
of  not  less  than  50  regular  and  options 
principal  members  of  the  Exchange  setting 
forth  the  proposed  amendment.  Any  such 
petition  shall  be  filed  with  the  Secretary  of 
the  Exchange  who  shall  present  it  to  the 
Board  of  Governors  at  its  next  regular 
meeting  or  within  30  days  after  the  date  such 
petition  is  filed. 

Every  proposed  amendment  to  the 
Constitution  must  be  presented  in  writing  to 
the  Board  of  Governors  at  a  regular  meeting 
or  at  a  special  meeting  expressly  called  for 
the  purpose  of  receiving  it.  The  Secretary  of 
the  Exchange  shall  promptly  cause  a  copy  of 
every  proposed  amendment  to  be  transmitted 
to  each  governor.  Action  on  any  proposed 
amendment  shall  be  taken  or  postponed  at  a 
regular  meeting  of  the  Board  of  Governors  or 
at  a  sp>ecial  meeting  expressly  called  for  the 
purpose  of  acting  thereon.  The  Board  of 
Governors  may  make  such  changes  in  an 
amendment  so  proposed  as  it  may  deem 
necessary  or  appropriate  in  order  to  carry  out 
the  intention  of  such  proposed  amendment 
or  in  order  to  make  it  conform  to  other 
provisions  of  the  Constitution  or  any 
applicable  Federal  or  State  Law.  Subject  to 
the  requirements  of  Section  1  of  this  Article 
Xni,  a  proposed  amendment  shall  be 
adopted  if  it  is  approved  by  the  affirmative 
vote  of  the  majority  of  governors  then  in 
office  and  by  the  holder  of  the  Class  B 
Interest  in  the  Exchange. 

Article  XW.  Amendments  To  The 
Constitution 

Sec.  03.  [Proposal  of  Amendments]  Voting  by 
Membership 

[Amendments]  In  the  event  that  a  proposed 
amendment  to  the  Constitution  cannot  be 
made  without  the  consent  of  The  Amex 
Corporation,  based  on  the  vote  of  regular  and 
options  principal  [may  be  proposed  in  the 
following  manner: 

[(a)  By  one  or  more]  members  of  the 
Exchange,  [Board  of  Governors:  Any  such 
proposed  amendment  when  approved  by  the 
affirmative  vote  of  a  majority  of  the 
Governors  then  in  office  shall  be  posted  on 
the  bulletin  board  and  submitted  to  the 
regular  members  for  vote  thereon  at  a  special 
meeting  of  the  regular  members  of  the 
Exchange  called  for  the  purpose  as 
hereinafter  provided  in  Section  4  of  this 
Article  XIII;  or 

[(b)  By  the  signed  petition  of  not  less  than 
fifty  regular  members  of  the  Exchange  setting 
forth  in  the  proposed  amendment  and  filing 
the  same  with]  the  Secretary  of  the  Exchange 
[who  shall  present  it  to  the  Board  of 
Governors  at  its  next  regular]  shall  request 
that  the  Amex  Corporation  hold  a  special 
meeting  [or  within  30  days  after  the  date 
such  petition  is  filed.  The  Board  may  direct 
that  such  amendment  be  posted  on  ibe 
bulletin  board  and  submitted,  with  or 
without  the  approval  of  the  Board,  to  the 
regular  members  for  vote  thereon  as 
hereinafter  provided  in  Section  4  of  this 


Article  XIII:  provided,  however,  that  in  any 
case  the  Board  of  Governors  shall,  within 
eight  weeks  after]  for  the  purpose  of 
considering  such  proposed  amendment.  The 
Secretary  shall  furnish  a  copy  of  the 
proposed  amendment  with  such  request. 
[has  been  presented  to  the  Board,  cause  it  to 
be  posted  on  the  bulletin  board  and 
submitted  to  the  regular  members  for  a  vote 
as  hereinafter  provided. 

Article  Xm.  Amendments  To  The 
Constitution 

Sec.  04.  [Voting  by]  Adoption  of 
Amendments  Requiring  a  Membership  Vote 

In  the  event  that  [Promptly  after  the 
posting  of)  a  proposed  amendment[,  notice  of 
a  special  meeting]  to  the  Constitution  cannot 
be  made  without  the  consent  of  The  Amex 
Corporation,  based  on  the  vote  of  the  regular 
and  options  principal  members  of  the 
Exchange  [called  pursuant  to  this  Article 
shall  be  given  by  the  Secretary  of  the 
Exchange  to  each  regular  member  as 
provided  in  Section  8(e)  of  Article  HI.  With 
the  notice  the  Secretary  shall  furnish  a  copy 
of],  the  Predecessor  Corporation  shall  grant 
such  consent  to  the  proposed  amendment 
[and  a  form  of  proxy  designating  not  less 
than  three]  if  it  is  authorized  to  do  so  by  a 
majority  of  the  regular  [or  allied]  and  options 
principal  members  [of  the  Exchange  selected 
by  the  Board  of  Governors  to  serve  as  a  Proxy 
Committee  authorized  to  act  for  regular 
members  at  ]  voting  as  a  sing/le  class  at  a  duly 
convened  meeting  at  which  a  quorum  is 
present.  If  a  quorum  shall  not  be  present,  in 
person  or  by  proxy,  at  the  place  and  time 
fixed  for  the  special  meeting[.  The  proxy 
shall  provide,  by  boxes  or  otherwise,  means 
by  which  a  regular  member  may  specify  that 
his  vote  be  cast  for  or  against]  called  to 
consider  the  proposed  amendment[.  The 
proxy  shall  further  provide  as  to  how  it  will 
be  voted  if  not  so  specified.  All  proxies  to  the 
ProxyCommittee  shall,  unless  revoked,  be 
voted  as  specified  or  otherwise  provided 
thereon,  and  the  votes  thereunder  may  be 
cast  by  any  one  or  more  members  of  the 
Proxy  Committee  present],  the  meeting  shall 
be  adjourned  to  reconvene  at  the  same  time 
and  place  on  the  day  two  weeks  thereafter  or, 
if  the  Exchange  is  not  open  for  business  on 
that  day,  on  the  next  succeeding  business 
day.  If  a  proposed  amendment  is  not 
approved  at  the  special  meeting  at  the  time 
fixed  therefore  or  at  such  adjourned  time, 
such  amendment  may  not  again  be  submitted 
to  the  membership  for  a  period  of  ninety 
days.l.  Any  member  except  one  who  has 
executed  an  irrevocable  proxy  to  a  member 
organization  as  provided  in  Section  8(d)  of 
Article  III,  may  attend  and  vote  in  person  or 
may  designate  one  or  more  regular  or  allied 
members  of  the  Exchange  other  than  the 
members  of  the  Proxy  Committee  to  act  for 
him  by  proxy  at  the  special  meeting. 

Article  XIII.  Amendments  To  The 
Constitution 

Sec.  05[.  Adoption  of  Amendments 

[Except  as  otherwise  required  by  law  or  by 
this  Constitution,  a  proposed  amendment 
shall  be  adopted  if  it  is  authorized  by  a 
majority  of  die  votes  cast  at  the  special 
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meeting  at  which  it  is  submitted,  provided 
that  a  quorum  is  present,  in  person  or  by 
proxy.  If  a  quorum  shall  not  be  present,  in 
person  or  by  proxy,  at  the  place  and  time 
fixed  for  a  special  meeting  of  the  regular 
members  called  pursuant  to  this  Article,  the 
meeting  shall  be  adjourned  to  reconvene  at 
the  same  time  and  place  on  the  day  two 
weeks  thereafter  or,  if  the  Exchange  is  not 
open  for  business  on  that  day,  on  the  next 
succeeding  business  day.  If  a  quorum  shall 
not  then  be  assembled,  the  meeting  shall  be 
dissolved  and  the  proposed  amendment  shall 
not  become  effective.  If  a  proposed 
amendment  is  not  approved  at  the  special 
meeting  at  the  time  fixed  therefore  or  at  such 
adjourned  time,  such  amendment  may  not 
again  be  submitted  to  the  regular 
membership  for  a  period  of  ninety  days. 

[Sec.  06].  Provisions  for  Families  of  Deceased 
Members 

Notwithstanding  the  foregoing  provisions 
of  this  Article,  no  amendment  of  Article  DC 
shall  ever  be  made  which  will  impair,  in  any 
essential  particular,  the  obligation  of  each 
regular  member  to  contribute,  not  less  than 
the  sum  of  twenty-five  dollars  to  the 
provision  for  the  families  of  deceased 
members,  unless  such  amendment  shall  be 
authorized  by  a  unanimous  vote,  or  by  the 
written  request,  of  all  of  the  regular  members 
of  the  Exchange. 

Article  XIV.  Reserved  [Implementation  of 
Reclassification  Amendments] 

Current  Article  XIV  is  deleted  in  its 
entirety. 

EXHIBIT  B— AMERICAN  STOCK 
EXCHANGE,  INC. 

Proposed  Rule  Change 

(Text  in  brackets  indicates  material  to  be 
deleted;  italicized  text  indicates  material  to 
be  added.) 

Rule  345.  Determinations  Involving 
Employees  and  Prospective  Employees 

(a)  through  (d).  No  change. 

(e)  Upon  the  answer  being  filed,  or  if  the 
person  charged  shall  refuse  or  neglect  to 
make  answer  as  hereinbefore  required,  the 
Disciplinary  Panel  shall,  at  a  hearing  called 
for  that  purpose,  proceed  to  consider  the 
charge  or  charges.  The  Exchange  shall  cause 
copies  of  the  chai;ge  or  charges  and  of  the 
answer,  if  any,  and  of  any  documents 
submitted  in  support  thereof  by  the  person 
charged,  to  be  mailed  or  otherwise  delivered 
to  each  member  of  the  Disciplinary  Panel  at 
least  five  days  before  such  hearing.  Notice  of 
such  hearing  shall  be  sent  to  the  person 
charged;  he  shall  be  entitled  to  be  present 
personally  at  the  hearing,  and  shall  be 
permitted  to  examine  and  cross-examine  all 
witnesses  produced  at  the  hearing  and  also 
to  present  such  testimony,  defense  or 
explanation  as  may  be  deemed  responsive  to 
the  charge  or  charges.  Any  witnesses 
produced  by  the  person  charged  shall  be 
subject  to  cross-examination.  After  hearing 
all  witnesses  produced  at  the  hearing  and 
after  hearing  the  person  charged,  the 
Disciplinary  Panel  shall  by  a  majority  vote 
determine  whether  or  not  the  employee  or 
prospective  employee  is  guilty  of  the  offense 
or  offenses  charged.  If  it  determines  that  the 


person  charged  is  guilty,  the  Disciplinary 
Panel  shall  by  a  majority  vote  impose  the 
penalty  or  prescribe  the  action  to  be  taken  by 
the  Exchange  in  accordance  with  paragraph 
(a)  or  (b)  of  this  rule.  Any  such  determination 
shall  be  supported  by  a  written  statement 
setting  forth  (i)  any  act  or  practice  in  which 
such  employee  or  prospective  employee  is 
found  to  have  engaged  or  which  such 
employee  or  prosjiective  employee  has  been 
found  to  have  omitted,  (ii)  the  specific 
provision  of  the  Securities  Exchange  Act  of 
1934,  as  amended,  the  rules  and  regulations 
thereunder,  the  Constitution  or  rules, 
procedures  or  policies  of  the  Exchange, 
which  any  such  act,  practice  or  omission  to 
act  is  deemed  to  violate  and  (iii)  the  penalty 
imposed  or  other  action  prescribed  and  the 
reasons  therefore.  Such  written  statement 
shall  be  served  upon  the  person  charged  in 
the  manner  hereinbefore  provided,  and  a 
copy  thereof  shall  be  sent  to  each  member  of 
the  [Board  of  Governors]  Amex  Adjudicatory 
Council.  The  determination  of  the 
Disciplinary  Panel  and  any  ptenalty  or  other 
action  prescribed  shall  become  final  and 
conclusive  twenty  days  after  notification 
thereof  to  the  person  charged,  provided, 
however,  that  if  a  request  for  review  of  such 
determination,  or  of  any  {lenalty  or  other 
action  prescribed  by  the  Disciplinary  Panel, 
is  filed  in  writing  with  the  Secretary  of  the 
Exchange  as  provided  in  paragraph  (e)  of  this 
rule,  the  pwnalty  or  other  action  prescribed 
by  the  Disciplinary  Panel  shall  be  stayed 
pending  the  result  of  such  review. 

(f)  Any  person  determined  to  be  guilty  of 
a  charge  or  charges  before  an  Exchange 
Disciplinary  Panel  pursuant  to  this  rule  may 
obtain  a  review  of  such  determination  or  of 
any  penalty  or  other  action  prescribed  by  the 
Disciplinary  Panel  in  accordance  with 
paragraph  (a)  or  (b)  of  this  rule,  or  of  both 
the  determination  and  such  penalty  or  other 
action.  Upon  the  request  of  any  [four] 
member[s]  of  the  [Beard  of  Governors]  Amex 
Adjudicatory  Council,  any  determination  by 
a  Disciplinary  Panel  pursuant  to  this  rule  or 
any  penalty  or  other  action  prescribed  by 
such  Disciplinary  Panel,  or  both,  shall  be 
subject  to  review  as  hereinafter  provided.  A 
request  for  review  of  such  determination, 
penalty  or  other  action  shall  be  made  in 
writing  and  filed  with  the  Secretary  of  the 
Exchange  within  twenty  days  after 
notification  of  the  determination  and  penalty, 
if  any,  is  served  upon  the  person  charged. 
The  review  of  any  disciplinary  proceeding  as 
herein  provided  [may]  shall  be  conducted  by 
the  Amex  Adjudicatory  Council  [Board  of 
Governors,  or  in  its  discretion  may  be 
delegated  to  a  committee  of  governors 
appointed  by  the  Chairman  with  the  approval 
of  the  Board].  In  connection  with  any  such 
review,  the  Amex  Adjudicatory  Council 
(Board  or  the  review  committee,  as  the  case 
may  be,]  may  affirm  any  determination  by  the 
Disciplinary  Panel  or  sustain  any  penalty  or 
other  action  prescribed,  or  both,  may  modify 
or  reverse  any  such  determination,  or  may 
decrease  or  eliminate  any  penalty  or  other 
action  prescribed  in  accordance  with 
paragraph  (a)  or  (b)  of  this  rule,  or  impose 
any  lesser  penalty  or  prescribe  any  lesser 
action  permitted  under  (paragraph  (a)  or  (b)  of 
this  rule,  as  it  deems  appropriate;  or  if  the 


Amex  Adjudicatory  Council  [Board  or  such 
review  committee]  shall  determine  that  the 
Disciplinary  Panel  has  not  adequately 
considered  all  of  the  matters  which  should 
have  been  considered  in  connection  with  the 
charge  or  charges,  or  has  improperly  applied 
or  interpreted  the  Constitution,  rules, 
requirements  and  policies  of  the  Exchange,  or 
has  prescribed  action  or  has  imposed  a 
penalty  or  penalties  which  the  Amex 
Adjudicatory  Council  [Board  or  such  review 
committee]  determines  to  be  inadequate  in 
light  of  all  the  circumstances,  the  Amex 
Adjudicatory  Council  (Board  or  such  review 
committee]  may  remand  the  matter  to  the 
Disciplinary  Panel  for  further  consideration 
consistent  with  such  determination.  Upon 
such  remand,  the  Disciplinary  Panel  shall 
conduct  a  further  hearing  in  accordance  with 
the  provisions  of  this  rule  and  may  as  a  result 
thereof  modify,  reverse  or  reaffirm  its 
previous  determination  or  prescribe  any 
action  or  impose  any  penalty  permitted 
under  paragraph  (a)  or  (b)  of  this  rule 
regardless  of  whether  such  action  or  penalty 
shall  be  greater  than  the  action  prescribed  or 
penalty  imposed  as  a  result  of  the  original 
hearing.  Any  determination,  action 
prescribed  or  penalty  imposed  by  the 
Disciplinary  Panel  as  a  result  of  a  remand 
from  the  Amex  Adjudicatory  Council  [Board 
or  a  review  committee,  as  the  case  may  be,] 
shall  be  subject  to  further  review  u{>on 
request  as  hereinabove  provided.  (If,  upon 
review,  the  matter  is  not  remanded  to  the 
Disciplinary  Panel,  the  determination  and  the 
penalty  or  other  action  prescribed,  if  any,  by 
the  Board  or  the  review  committee,  as  the 
case  may  be,  shall  be  final  and  conclusive.] 

The  Amex  Adjudicatory  Council  shall 
transmit  its  proposed  written  decision  to 
each  member  of  the  Board  of  Governors.  The 
Board  may  call  the  proceeding  for  review 
pursuant  to  paragraph  (g]  of  this  rule.  If  the 
Board  does  not  call  the  proceeding  for 
review,  the  proposed  written  decision  of  the 
Amex  Adjudicatory  Council  shall  become 
final.  Unless  the  Amex  Adjudicatory  Council 
remands  the  proceeding,  the  decision  shall 
constitute  the  final  action  of  the  Exchange. 

(g)  Upon  the  request  of  any  four  of  its 
members,  the  Board  of  Governors  may  review 
a  proposed  written  decision  of  the  Amex 
Adjudicatory  Council.  Such  a  request  for 
review  shall  be  made  not  later  than  the  next 
meeting  of  the  Board  of  Governors  that  is  at 
least  15  days  after  that  date  on  which  the 
proposed  written  decision  of  the  Amex 
Adjudicatory  Council  is  transmitted  to  the 
Board.  By  a  unanimous  vote  of  the  Board  of 
Governors,  the  Board  may  shorten  the  period 
to  less  than  15  days.  By  an  affirmative  vote 
of  the  majority  of  the  Board  then  in  office, 
the  Board  may.  during  the  15  day  period, 
vote  to  extend  the  period  to  more  than  1 5 
days.  The  review  by  the  Board  of  Governors 
shall  occur  not  later  than  the  next  regularly 
scheduled  meeting  of  the  Board  following  the 
request  for  review.  Ten  Governors  shall  be 
required  to  constitute  a  quorum  for  any 
meeting  of  the  Board  at  which  the  Board 
shall  review  a  disciplinary  proceeding  as 
herein  provided,  and  any  action  taken 
pursuant  to  the  vote  of  a  majority  of  the 
Governors  present  at  such  meeting  shall  be 
deemed  to  be  the  action  of  the  Board. 
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After  review,  the  Board  of  Governors  may 
affirm,  modify,  or  reverse  the  proposed 
written  decision  of  the  Amex  Adjudicatory 
Council.  Alternatively,  the  Board  of 
Governors  may  remand  the  proceeding  with 
instructions.  The  decision  of  the  Board  of 
Governors  shall  constitute  the  final  action  of 
the  Exchange,  unless  the  Board  remands  the 
proceedings. 

(hA[g)]  If  any  employee  or  prospective 
employee  of  a  member  or  member 
organization  is  suspended  or  expelled  from 
any  other  securities  exchange  or  any  national 
securities  association,  or  is  suspended  or 
barred  from  being  associated  with  any 
member  of  such  exchange  or  association,  or 
is  suspended  or  barred  by  any  governmental 
securities  agency  from  dealing  in  securities 
or  being  associated  with  any  broker  or  dealer 
in  securities,  the  Exchange  may,  in  view  of 
such  susp>ension,  expulsion  or  bar,  suspend 
or  withdraw  its  approval  of,  or  disapprove, 
his  employment  by  a  member  or  member 
organization,  but  no  such  suspension 
imposed  by  the  Exchange  shall  commence 
before  or  expire  after  the  suspension  imposed 
by  such  other  exchange,  association  or 
agency,  and  no  such  withdrawal  of  approval 
and  no  such  disapproval  shall  be  imf)Osed  by 
the  Exchange  unless  such  employee  or 
prospective  employee  has  been  expelled  or 
barred  by  such  other  exchange,  association  or 
agency.  Nothing  in  this  paragraph  (h)  1(f)] 
shall  preclude  any  proceeding  against  any 
employee  or  prospective  employee  under  the 
-foregoing  provisions  of  this  Rule  345.  In  any 
proceeding  under  this  pmragraph  (h)  HI)],  the 
method  of  procedure  required  by  paragraphs 
(c)  and  (d)  of  this  rule  shall  not  apply,  but 
the  employee  or  prosftective  employee  shall 
be  given  not  less  than  ten  days'  notice  in 
writing  of  a  hearing  before  an  Exchange 
Disciplinary  Panel  to  determine  whether  or 
not  the  Exchange  shall  suspend  or  withdraw 
its  approval  of,  or  disapprove,  as  the  case 
may  be,  his  employment  by  a  member  or 
member  organization,  as  provided  herein.  At 
such  hearing,  the  employee  or  prospective 
employee  shall  be  afforded  an  opportunity  to 
explain  why  it  would  be  inappropriate  for 
the  Exchange  to  accept  the  fmding  of  such 
other  exchange,  association  or  agency  or  to 
suspend  or  withdraw  its  approval  of,  at 
disapprove,  his  employment, 
notwithstanding  his  suspension,  expulsion  or 
bar  by  such  other  exchange,  association  or 
agency.  The  Disciplinary  Panel  shall 
thereupon  on  behalf  of  the  Exchange 
determine  the  matter  by  a  majority  vote.  In 
the  event  that  the  Disciplinary  Panel 
determines  that  the  Exchange  should  not 
accept  the  finding  of  guilt  by  such  other 
exchange,  association  or  agency,  it  may  order 
a  proceeding  under  any  other  paragraph  of 
tMs  rule.  In  the  event  that  the  employee  or 
prospective  employee  foils  or  rehises  to 
appear  at  such  hearing,  the  Disciplinary 
Panel  may  nevertheless  determine  the  matter 
and  suspend  or  withdraw  Exchange  approval 
of,  or  disapprove,  his  employment  or 
prospective  employment  as  provided  herein. 
If  the  Disciplinary  Panel  determines  to  accept 
the  finding  by  such  other  exchange, 
association  or  agency  and  to  suspend  or 
withdraw  its  approval  of,  or  disapprove,  the 
employment  of  such  employee  or  prospective 


employee  by  a  member  or  member 
organization  such  determination  shall  be 
supported  by  a  written  statement  setting  forth 
the  specific  grounds  for  such  action.  Such 
written  statement  shall  be  served  ufxin  the 
employee  or  prospective  employee  in  the 
manner  hereinbefore  provided  by  p)aragraph 
(c)  of  this  rule  and  a  copy  thereof  shall  be 
sent  to  each  member  of  the  Amex 
Adjudicatory  Council  (Board  of  Governors). 
Any  action  by  an  Exchange  Disciplinary 
Panel  pursuant  to  this  paragraph  (h)  ((f)]  shall 
be  subject  to  review  in  accordance  with  the 
procedures  specified  in  ptaragraphs  (f)  and  (g) 
[(e)l  of  this  rule.  In  the  event  no  request  for 
review  is  filed  within  twenty  days  after  the 
employee  or  prosp>ective  employee  is  notified 
of  the  determination  of  the  Disciplinary 
Panel,  such  determination  shall  become  final 
and  conclusive.  Notwithstanding  the 
foregoing,  the  employee  or  prosp>ective 
employee  may,  nevertheless,  consent  to  the 
penalty  that  the  Exchange  suspend  or 
withdraw  its  approval  of,  or  disapprove,  his 
employment  or  prospective  employment  by  a 
member  or  member  organization  solely  by 
reason  of  the  imposition  of  such  penalty  by 
such  other  exchange,  association  or  agency, 
and  without  either  the  separate 
determination  of  an  Exchange  Disciplinary 
Panel  as  provided  above  in  this  paragraph  (h) 
[(f)]  or  the  procedure  provided  for  in  the 
foregoing  paragraphs  of  this  rule.  Such 
consent  shall  be  in  writing,  signed  by  the 
employee  or  prospective  employee,  and  shall 
be  delivered  to  the  Exchange  not  later  than 
two  business  days  after  the  Exchange  gives 
notice  in  writing  to  him  that  it  intends  to 
proceed  under  Rule  3i5(h)  [(f)].  The  consent 
shall  take  effect  immediately  upon  approval 
by  the  Exchange. 

^i^(h)]  In  accordance  with  rules  adopted  by 
the  Board  of  Governors,  the  Exchange  may 
publicly  disclose  its  disapproval  or 
suspension  or  withdrawal  of  approval  of  the 
employment  of  any  employee  or  prospective 
employee  of  a  member  or  member 
organization  and  it  may  publicly  disclose  any 
fine,  censure  or  other  determination, 
provided,  however,  that  no  such  disclosure 
shall  be  permitted  until  there  has  been  a  final 
determination  of  the  matter. 

lj)[{i)]  Unless  otherwise  directed  by  the 
Amex  Adjudicatory  Council  [Board  of 
Governors],  a  copy  of  any  accusation  under 
paragraph  (c)  of  this  rule  or  a  copy  of  any 
notice  of  hearing  under  piaragraph  (h)  ((01  of 
this  rule  served  on  an  employee  or  a 
prospective  employee  of  a  member  or 
member  organization  shall  be  furnished  to 
his  employer  or  prospective  employer  and  a 
representative  of  the  employer  or  prosp)ective 
employer  may  be  present  at  the  hearing  of  the 
matter. 

(kAi))]  In  lieu  of  the  procedures  set  forth  in 
paragraph  (d)  of  this  rule,  an  Exchange 
Disciplinary  Panel,  selected  in  accordance 
with  the  provisions  of  Section[s]  l(b)[(l)  and 
1(b)(2)]  of  Article  V  of  the  Constitution,  at  a 
hearing  called  for  that  purpose  may 
determine  whether  an  employee  or 
prospective  employee  of  a  member  or 
member  organization  is  guilty  of  having 
committed  an  offense  or  offenses  on  the  basis 
of  a  written  stipulation  of  facts  and  consent 
to  a  specified  penalty  entered  into  between 


such  employee  or  prospective  employee  and 
any  officer  of  the  Exchange,  and  may  fix  and 
impjose  the  penalty  or  prescribe  such  other 
action  to  be  taken  by  the  Exchange  in 
accordance  with  paragraph  (a)  or  (b)  of  this 
rule  as  shall  be  agreed  to  in  such  stipulation 
and  consent,  or  impx>se  any  lesser  penalty  or 
prescribe  any  lesser  action  permitted  under 
paragraph  (a)  or  (b)  of  this  rule.  A  written 
notice  of  the  result  shall  be  served  up>on  the 
employee  or  prospective  employee  in  the 
manner  provided  in  paragraph  (c)  of  this  rule 
and  a  copy  thereof  shall  be  sent  to  each 
member  of  the  Amex  Adjudicatory  Council 
[Board  of  Governors].  The  determination  of 
the  Disciplinary  Panel  and  any  penalty  or 
other  action  prescribed  shall  become  final 
and  conclusive  ten  days  after  notification 
thereof  to  the  employee  or  prospective 
employee,  provided,  however,  that  if  a 
request  for  review  of  such  determination  or, 
of  any  penalty  or  other  action  prescribed  by 
the  Disciplinary  Panel,  is  filed  as  hereinafter 
provided,  the  penalty  or  other  action 
prescribed  by  the  Disciplinary  Panel  shall  be 
stayed  pending  the  result  of  such  review.  If 
the  Disciplinary  Panel  rejects  the  stipulation 
and  consent  to  a  specified  penalty,  the  matter 
shall  proceed  as  if  the  stipulation  and 
consent  had  not  been  entered  into,  and  such 
stipulation  and  consent  shall  be  disregarded 
in  any  subsequent  proceeding.  A  written 
notice  of  such  rejection  by  the  Disciplinary 
Panel  shall  be  served  upon  the  employee  or 
prospective  employee  in  the  manner 
provided  in  paragraph  (c)  of  this  rule. 

Upx>n  the  request  of  any  [four]  member(s] 
of  the  Amex  Adjudicatory  Council  (Board  of 
Governors),  the  Amex  Adjudicatory  Council 
(Board)  shall  review  the  determination  of,  or 
the  penalty  or  other  action  prescribed  by,  a 
Disciplinary  Panel  in  connection  with  a 
wrritten  stipulation  of  facts  and  consent  to  a 
specified  penalty.  A  request  for  review  by  the 
Amex  Adjudicatory  Council  (Board)  of  such 
determination,  penalty  or  other  action  shall 
be  made  in  writing  and  filed  with  the 
Secretary  of  the  Exchange  within  ten  days 
after  notification  of  the  determination  and 
penalty,  if  any,  is  served  upwn  the  employee 
or  prospective  employee.  Upx)n  review,  the 
Amex  Adjudicatory  Council  (Board)  may  fix 
and  impx>se  the  penalty  or  prescribe  sudi 
action  to  be  taken  by  the  Exchange  in 
accordance  v«rith  paragraph  (a)  or  (b)  of  this 
rule  as  shall  have  been  agreed  to  in  such 
stipulation  and  consent,  impose  any  lesser 
penalty  or  prescribe  any  lesser  action 
permitted  under  paragraph  (a)  or  (b)  of  this 
rule,  or  reject  each  stipulation  and  consent, 
as  it  deems  appropriate.  The  quorum  and 
vote  required  for  such  action  by  the  Amex 
Adjudicatory  Council  [Board]  shall  be  the 
quorum  and  vote  provided  in  Section  6(h)  of 
Article  n  [Section  1(b)(5)  of  Article  V)  of  the 
Constitution. 

(k)  renumbered  as  (1).  No  other  change. 


D.  Office  Rules 

Minor  Rule  Violation  Fine  Systems 
Rule  590.  Minor  Rule  Violation  Fine  Systems 
Part  1    General  Rule  Violations 
(a)  &  (b).  No  change. 


Federal  Register /Vol.  63,  No.  180 /Thursday,  September  17,  1998 /Notices 


49795 


(c)  If  the  person  against  whom  a  fine  is 
imp)08ed  p>ays  the  fine,  such  payment  will  be 
deemed  to  be  a  waiver  of  such  person's  right 
to  a  hearing  before  an  Exchange  Disciplinary 
Panel  and  to  an  appeal  to  the  Amex 
Adjudicatory  Council  (Board  of  Governors  of 
the  Exchange). 

(d)  throu^  (h).  No  change. 

Part  2    Floor  Decorum  Violations 

(a)  through  (c).  No  change. 

(d)  If  the  person  against  whom  a  fine  is 
imposed  pays  the  fine,  such  payment  will  be 
deemed  to  be  a  waiver  of  such  person's  right 
to  a  hearing  before  an  Exchange  Disciplinary 
Panel  and  to  an  appeal  to  the  Amex 
Adjudicatory  Council  (Board  of  Governors  of 
the  Exchange). 

(e)  throu^  (g).  No  change. 

Part  3    Repx)rting  Violations 

(a)  k  (b).  No  change. 

(c)  If  the  person  against  whom  a  fine  is 
im[x>sed  pays  the  fine,  such  payment  will  be 
deemed  to  be  a  waiver  of  such  person's  right 
to  a  hearing  before  an  Exchange  Disciplinary 
Panel  and  to  an  appeal  to  the  Amex 
Adjudicatory  Council  (Board  of  Governors  of 
the  Exchange). 

(d)  throu^  (g).  No  change. 

*  *  *  Commentary.  No  change. 

E.  Arbitration 
Arbitration  Rules 
Rule  600.  Arbitration 

Commentary  .01 :  Amex  Rules  600  through 
624  only  apply  to  arbitrations  commenced 
prior  to  (insert  date  of  Closing)  and  are 
otherwise  of  no  force  or  effect.  Article  VM, 
Sec.  2  of  the  Exchange  Constitution  provides 
that  arbitration  shall  be  conducted  pursuant 
to  the  NASD  Code  of  Arbitration  Procedure, 
except  that,  if  all  parties  to  the  controversy 
are  members,  allied  members  or  member 
corporations  of  the  New  York  Stock 
Exchange,  any  party  may  elect  to  arbitrate 
under  the  arbitration  procedures  of  that 
exchange.  Any  violation  of  the  NASD  Code 
of  Arbitration  Procedure  by  members  or 
member  organizations  arbitrating  thereunder 
would  be  deemed  a  violation  of  Exchange 
rules  and  subject  the  violator  to  Exchange 
disciplinary  procedures. 

Rules  600  through  624.  No  change. 
»         *         •         *         » 

K.  Exchange  Disciplinary  Proceeding 
Rule  8.  Record  of  Proceedings 

(a).  No  change. 

(b)  Where  a  meeting  of  a  Disciplinary  Panel 
has  been  convened  pursuant  to  Article  V, 


Section  2  of  the  Exchange  Constitution  or 
Exchange  Rule  345^1:;  ((i)]  for  the  purpose  of 
considering  a  written  stipulation  of  facts  and 
consent  to  a  specified  penalty,  a  record  may 
be  made  by  tape  recording.  Records  of  such 
meetings  need  not  be  transcribed  except 
upwn  the  request  of  a  party  to  the  proceeding, 
the  Exchange  or  the  Panel,  or  upon  a  request 
by  the  Amex  Adjudicatory  Council  [Board  of 
Governors)  for  review  of  the  determination  of 
the  Panel. 

Rule  9.  Requests  for  Review 

A  request  by  a  party  for  review  of  a 
determination  by  a  Disciplinary  Panel  shall 
state  the  specific  decisions  of  the  Panel  with 
respect  to  which  objection  is  made,  and  any 
decision  of  the  Panel  which  is  not  expi«ssly 
objected  to  in  such  request  shall  be  deemed 
accepted  by  the  party  making  the  request. 
UpKjn  the  filing  by  a  party  of  a  request  for 
review  of  a  determination  by  a  Disciplinary 
Panel,  such  party  shall  have  twenty  days 
thereafter  in  which  to  file  with  the  Secretary 
of  the  Exchange  any  brief  and  supporting 
documents  for  submission  to  the  Amex 
Adjudicatory  Council  (Board  of  Governors  or 
review  committee,  as  the  case  may  be).  The 
representative  of  the  Exchange  shall  have  an 
additional  twenty  days  thereafter  in  which  to 
file  an  answering  brief  and  supporting 
documents  in  connection  with  such  review. 
If  a  request  for  review  of  a  determination  by 
a  Disciplinary  Panel  is  initiated  by  members 
of  the  Amex  Adjudicatory  Council  (Board  of 
Governors),  all  briefs  and  supporting 
documents  to  be  submitted  by  the  parties 
must  be  filed  with  the  Secretary  of  the 
Exchange  within  twenty  days  after  notice  of 
such  request  is  served  upon  them.  The  Amex 
Adjudicatory  Council  (Board  of  Governors  or 
the  review  committee,  as  the  case  may  be,) 
shall  determine  in  each  instance  whether  it 
will  hear  oral  argument  in  connection  with 
any  such  review. 


Amex  Company  Guide  Listing  Standards- 
Policies — Requirements 

Part  10.  Suspension  and  Delisting — 
Suspension  and  Delisting  Procedures 

Sec.  1010.  Delisting  Procedures 

Whenever  the  Exchange  determines  that  it 
is  appropriate  to  consider  removing  a 
security  irom  listing  (or  from  unlisted 
trading)  for  other  than  routine  reasons  (such 
as  redemptions,  maturities,  etc.),  it  will 
follow,  insofar  as  practicable,  the  following 
procedures: 

(a)  No  change. 

(b)  If,  after  such  conference,  the  Exchange 
determines  that  the  security  should  be 


removed,  it  will  notify  the  comp>any  in 
writing,  indicating  the  basis  for  such  decision 
and  the  specific  delisting  policies  and 
guidelines  under  which  action  will  be  taken. 
Such  notice  will  also  inform  the  comp>any 
that  it  may  appeal  to  the  Board  of  Governors 
of  the  Exchange,  or  such  committee  or 
committees  as  the  Board  may  authorize,  and 
request  a  hearing. 
(c)  through  (f)  No  change, 
(g)  After  the  conclusion  of  the  company's 
I>resentation,  the  committee  will  determine 
whether  or  not  to  recommend  to  the  Board 
of  Governors  that  the  security  be  removed 
from  listing  (or  unlisted  trading).  If  the 
committee  determines  to  recommend 
removal  of  the  security  fit>m  listing  (or 
unlisted  trading),  such  recommendation  shall 
be  sent  to  the  Board  of  Governors  for  its 
consideration.  The  Board  of  Governors  may 
authorize  a  review  committee  (the  Executive 
Committee)  to  consider  any  or  all  appeals 
from  decisions  of  the  Exchange,  and  in  such 
case  the  decision  of  the  review  committee 
(Executive  Conunittee]  with  respect  thereto 
shall  be  final  and  conclusive.  A  governor 
who  serves  on  the  conunittee  or  is  present  at 
the  hearing  will  not  as  a  result  thereof  be 
prohibited  fit>m  voting  on  the 
recommendation  when  it  is  considered  by 
the  Board  of  Governors  or  by  the  review 
committee  (Executive  Committee],  as  the  case 
may  be. 

(h)  If  the  Board  of  Governors  or  the  review 
committee  (Executive  Committee],  as  the  case 
may  be,  shall  approve  the  recommendation  of 
the  committee  which  has  heard  the  matter, 
an  application  shall  be  submitted  by  the 
Exchange  to  the  SEC  to  strike  the  security 
from  listing  (or  unlisted  trading)  and  a  copjy 
of  such  application  shall  be  hunished  to  die 
issuer  in  accordance  with  Section  12  of  the 
Securities  Exchange  Act  of  1934  and  the 
rules  promulgated  thereunder. 

The  action  required  to  be  taken  by  the 
Exchange  to  strike  a  security  from  listing  and 
registration  for  routine  reasons,  such  as 
redemption,  maturity  and  retirement,  is  set 
forth  in  Rule  12d2-2(a)  promulgated  under 
the  Securities  Exchange  Act. 

The  relevant  prartions  of  the  Section  and 
Rules  under  such  Act  pertaining  to  the 
suspension,  removal  or  withdrawal  of 
securities  for  all  other  reasons,  and  the 
requirements  of  the  Exchange  (Rule  18) 
applicable  in  certain  cases,  are  sununarized 
below: 

(a)  through  the  end  of  Section  1010.  No 
change. 

[FR  Doc.  98-24887  pfled  9-16-98;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  674  and  682 

Federal  Perkins  Loan  Program  and 
Federal  Family  Education  Loan 
Program 

agency:  Office  of  Postsecondary 
Education,  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  In  order  to  simplify  the 
economic  hardship  deferment 
application  process  for  those  Peace 
Corps  volunteers  who  are  ineligible  for 
deferment  or  cancellation  of  their 
federal  student  loans  based  solely  on 
service  in  the  Peace  Corps,  the  Secretary 
proposes  to  amend  the  Federal  Perkins 
Loan  and  Federal  Family  Education 
Loan  (FFEL)  program  regulations  by 
adding  criteria  that  will  allow  Peace 
Corps  volunteers  to  automatically 
qualify  for  economic  hardship 
deferments  while  they  are  serving  in  the 
Peace  Corps.  The  proposed  changes  will 
also  apply  to  the  William  D.  Ford 
Federal  Direct  Loan  (Direct  Loan) 
Program. 

The  Secretary  also  proposes  to  amend 
the  Federal  Perkins  Loan  Program 
regulations  by  eliminating  provisions 
that  require  borrowers  to  submit 
requests  for  loan  deferments  and 
postponements  in  writing.  The 
proposed  changes  will  make  the  Federal 
Perkins  Loan  Program  requirements 
more  consistent  with  the  requirements 
that  apply  in  the  FFEL  and  Direct  Loan 
programs. 

DATES:  Comments  must  be  received  on 
or  before  October  30, 1998. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to:  Mr.  Jon  Utz,  U.S. 
Department  of  Education,  PO  Box 
23272,  Washington,  DC  20026-3272,  or 
to  the  following  internet  address: 
peacecorps@ed.gov 
You  must  include  the  term  "Peace 
Corps"  in  the  subject  line  of  your 
electronic  message. 

Comments  that  concern  information 
collection  requirements  must  be  sent  to 
the  Office  of  Management  and  Budget  at 
the  address  listed  in  the  Paperwork 
Reduction  Act  section  of  tlds  preamble. 
A  copy  of  these  comments  may  also  be 
sent  to  the  Department  representative 
named  in  this  section. 
FOR  FURTHER  INFORMATION  CONTACT: 

1.  For  the  Federal  Perkins  Loan 
Program:  Ms.  Sylvia  Ross,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW,  ROB-3, 
Room  3045,  Washington,  DC  20026- 
3272,  telephone  202-70S-8242. 


2.  For  the  FFEL  Program:  Mr.  George 
Harris,  U.S.  Department  of  Education, 
600  Independence  Avenue,  SW,  ROB-3, 
Room  3045,  Washington,  DC  20026- 
3272,  telephone  202-708-8242. 

3.  For  the  Direct  Loan  Program:  Mr. 
Jon  Utz,  Department  of  Education,  600 
Independence  Avenue,  SW,  ROB-3, 
Room  3045,  Washington,  DC  20026- 
3272.  telephone  202-708-8242. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

To  ensure  that  public  comments  have 
maximum  effect  in  developing  the  final 
regulations,  the  Department  urges 
commenters  to  identify  clearly  the 
specific  section  or  sections  of  the 
proposed  regulations  that  each  comment 
addresses  and  to  arrange  comments  in 
the  same  order  as  the  proposed 
regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3045,  Regional  Office  Building  3,  7th 
and  D  Streets,  SW,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m..  Eastern  Time,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

On  request  the  Department  supplies 
an  appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
docket  for  these  proposed  regulations. 
An  individual  with  a  disability  who 
wants  to  schedule  an  appointment  for 
this  type  of  aid  may  call  (202)  205-8113 
or  (202)  260-9895.  An  individual  who 
uses  a  TDD  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339,  between  8  a.m.  and  8  p.m.. 
Eastern  time,  Monday  through  Friday. 

To  assist  the  Department  in 
complying  with  the  specific 
leqiiirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comments  on  whether  there  may  be 
further  opportunities  to  reduce  any 


regulatory  burdens  found  in  these 
proposed  regulations. 

General 

The  Peace  Corps  has  requested  that 
the  Secretary  provide  a  less  burdensome 
means  for  borrowers  who  are  not 
eligible  for  a  statutory  loan  deferment  or 
cancellation  based  on  Peace  Corps 
service  to  apply  for  economic  hardship 
deferments  of  their  federal  student  loans 
while  serving  in  the  Peace  Corps.  The 
Secretary  believes  that  the  service 
performed  by  Peace  Corps  volunteers  is 
important  to  the  national  interest,  and  is. 
proposing  to  amend  the  economic 
hardship  deferment  eligibility  criteria  in 
the  federal  student  loan  programs  in 
response  to  that  request.  The  Secretary 
is  also  proposing  changes  that  will  make 
the  requirements  for  requesting  a  loan 
deferment  or  postponement  in  the 
Federal  Perkins  Loan  Program  more 
consistent  with  the  requirements  that 
apply  in  the  FFEL  and  Direct  Loan 
programs.  A  discussion  of  each 
proposed  change  is  provided  below. 

Sections  674.34  and  6B2.210  Deferment 

In  the  Federal  Perkins  Loan  Program, 
which  includes  National  Defense 
Student  Loans  (Defense  Loans),  National 
Direct  Student  Loans  (NDSLs),  and 
Federal  Perkins  Loans,  the  vast  majority 
of  borrowers  are  eligible  for  categorical 
deferments  based  on  service  as  Peace 
Corps  volunteers.  Specifically,  all 
Defense  Loan  borrowers,  borrowers  with 
NDSLs  made  before  July  1, 1993,  and  all 
Federal  Perkins  Loan  borrowers  may 
defer  repayment  while  serving  as  Peace 
Corps  volunteers.  For  Federal  Perkins 
Loan  borrowers  only,  service  as  a  Peace 
Corps  volunteer  also  qualifies  a 
borrower  for  loan  cancellation.  In  the 
FFEL  and  Direct  Loan  programs,  certain 
borrowers  who  received  loans  prior  to 
July  1, 1993  are  entitled  by  law  to  defer 
repayment  of  their  loans  while  serving 
as  Peace  Corps  volunteers. 

Borrowers  who  are  ineligible  for  loan 
deferment  or  cancellation  based  on 
service  as  Peace  Corps  volunteers  are: 

(1)  The  small  number  of  borrowers  who 
received  NDSLs  on  or  after  July  1,  1993; 

(2)  FFEL  Program  borrowers  who 
received  loans  first  disbursed  on  or  after 
July  1, 1993  and  who,  at  the  time  they 
obtained  those  loans,  had  no 
outstanding  balance  on  any  FFEL 
Program  loan  made  before  that  date;  and 
(3J  Direct  Loan  Program  borrowers  who, 
at  the  time  they  received  their  first         __ 
Direct  Loans,  had  no  outstanding 
balance  on  any  FFEL  Program  loan 
made  before  July  1, 1993.  In  all  three 
loan  programs,  borrowers  who  wish  to 
defer  repayment  of  their  loans  while 
serving  as  Peace  Corps  volunteers,  but 
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who  are  ineligible  for  a  deferment  or 
cancellation  biased  on  Peace  Corps 
service,  may  apply  for  deferments  based 
on  economic  hardship. 

The  Peace  Corps  has  brought  to  the 
Secretary's  attention  the  fact  that  Peace 
Corps  volunteers  who  are  ineligible  for 
loan  deferment  or  cancellation  based  on 
Peace  Corps  service  qualify  for 
economic  hardship  deferments  in  the 
federal  student  loan  programs  based  on 
the  low  monthly  stipends  that  they 
receive.  However,  the  Peace  Corps 
believes  that  the  unique  circxmistances 
imder  which  Peace  Corps  volimteers 
serve — in  foreign  coimtries,  often  in 
inaccessible  eireas — ^make  it  difficult  for 
them  to  apply  for  economic  hardship 
deferments  in  accordance  with  the 
requirements  imposed  by  current 
regulations. 

Section  674.34(e)  of  the  Federal 
Perkins  Loan  Program  regulations 
establishes  the  economic  hardship 
deferment  eligibiUty  criteria  for 
borrowers  v«th  Federal  Perkins  Loans 
and  NDSLs  made  on  or  after  Jxdy  1, 
1993.  Section  682.210(s)(6)  of  the  FFEL 
Program  regulations  establishes  the 
criteria  by  which  a  "new  borrower"  as 
defined  imder  §682.210(s)  is  efigible  for 
an  economic  hardship  deferment.  In 
accordance  with  §685.204(b)(3)(ii)  of 
the  Direct  Loan  Program  regidations, 
economic  hardship  deferment  eUgibility 
for  all  Direct  Loan  borrowers  is  based  on 
the  standards  set  forth  in  the  FFEL 
Program  regulations  at  §682.210(s)(6). 

Under  §  674.34(e)(3)  and 
§682.210(s)(6)(iii),  borrowers  are 
eligible  for  an  economic  hardship 
deferment  if  they  are  working  full-time 
and  earning  a  total  monthly  gross 
income  that  does  not  exceed  the  greater 
of  the  minimum  wage  rate  described  in 
section  6  of  the  Fair  Labor  Standards 
Act  of  1938,  or  100  percent  of  the 
poverty  line  for  a  family  of  two,  as 
determined  in  accordance  with  section 
673(2)  of  the  Community  Service  Block 
Grant  Act.  Peace  Corps  volunteers 
cvurently  receive  monthly  living 
stipends  and  other  smaller  allowances 
that  vary  according  to  the  coimtry  to 
which  they  are  assigned.  Based  on  an 
analysis  of  data  provided  by  the  Peace 
Corps  and  current  minimum  wage  rate 
and  poverty  line  amounts,  the  Secretary 
has  determined  that  Peace  Corps 
volimteers  meet  the  criteria  for 
economic  hardship  deferment  under 
§  674.34(e)(3)  and  §  682.210(s)(6)(iii). 

Federal  Perkins  Loan  Program 
borrowers  who  apply  for  an  economic 
hardship  deferment  based  on  the 
income  requirements  specified  in 
§  674.34(e)(3)  are  required  by  §  674.34(e) 
to  provide  documentation  showing  that 
they  meet  those  reqiurements.  In 


accordance  writh  §682.210(s)(6)(vii)  of 
the  FFEL  Program  regulations,  FFEL  and 
Direct  Loan  borrowers  who  apply  for  an 
economic  hardship  deferment  imder 
§682.210(s)(6)(iii)  are  required  to 
submit  evidence  showing  the  amount  of 
their  most  recent  total  monthly  gross 
income.  In  all  three  loan  programs, 
economic  hardship  deferments  are 
limited  to  periods  of  up  to  one  year  at 
a  time  that,  collectively,  do  not  exceed 
three  years.  See  §  674.34(e),  §  674.38(d), 
and  §  682.210(s)(6).  The  maximum  three 
year  Umitation  is  mandated  by  sections 
428(b)(l)(M)(m),  455(n(2)(C),  and 
464(c)(2)(A)(iii)  of  the  Higher  Education 
Act  of  1965,  as  amended  (the  HEA).  A 
borrower  who  appHes  for  a  subsequent 
period  of  economic  hardship  deferment 
that  begins  less  than  one  year  after  a 
deferment  granted  under  §  674.34(e)(3) 
or  §  682.210(s)(6)(iii)  is  required  by 
§  674.34(e)(7)  and  §682.210(s)(6)(viu)  to 
provide  a  copy  of  the  borrower's  federal 
income  tax  return,  if  a  tax  retiun  was 
filed  within  eight  months  prior  to  the 
date  of  the  deferment  request. 

Peace  Corps  volunteers  generally  do 
not  have  docimientation  of  the  amount 
of  their  monthly  stipend  for  living 
expenses  prior  to  beginning  their 
volunteer  service.  Since  Peace  Corps 
volunteers  serve  overseas,  often  in 
remote  areas  of  underdeveloped 
coimtries,  the  current  requirement  that 
borrowers  submit  docimientation  of 
their  most  recent  monthly  gross  income 
when  appl3ring  for  economic  hardship 
deferments  presents  significant 
logistical  difficulties  for  many 
volunteers.  For  the  same  reason,  the 
provisions  that  limit  individual 
economic  hardship  deferments  to 
periods  of  one  year  at  a  time  are 
burdensome  for  Peace  Corps  volunteers, 
who  normally  serve  for  a  period  of  27 
months.  Under  current  regulatory 
requirements,  they  must  reapply  for  an 
economic  hardship  deferment  each  year, 
and  must  submit  additional  income 
documentation  with  each  deferment 
request. 

The  Secretary  has  the  authority  under 
§  435(o)  of  the  HEA  to  estabtish  criteria 
by  which  borrowers  may  quaUfy  for 
economic  hardship  deferments  in  the 
Federal  Perkins  Loan,  FFEL,  and  Direct 
Loan  programs.  Because  Peace  Corps 
volunteers  meet  current  regulatory 
requirements  for  economic  hardship 
deferments  based  on  the  modest 
stipends  that  they  receive,  and  because 
of  the  unique  circumstances  under 
which  they  serve,  the  Secretary  befieves 
that  it  is  appropriate  and  in  the  national 
interest  to  estabhsh  new  criteria  that 
will  make  it  easier  for  Peace  Corps 
volunteers  to  apply  for  economic 
hardship  deferments.  The  new 


economic  hardship  criteria  that  the 
Secretary  is  proposing  are  consistent 
with  this  provision  of  the  HEA. 

The  proposed  changes  will  allow 
Peace  Corps  volunteers  who  are 
ineUgible  for  deferment  or  cancellation 
based  on  Peace  Corps  service  to  quahfy 
for  economic  hardship  deferments 
simply  by  providing  documentation 
showing  that  they  will  be  serving  as 
Peace  Corps  volunteers.  Since  this 
documentation  will  be  available  to 
Peace  Corps  volunteers  at  pre-service 
orientation  sessions,  they  will  be  able  to 
apply  for  economic  hardship  deferments 
while  still  in  the  United  States.  In 
addition,  the  Secretary  is  proposing  to 
eliminate  the  one-year-at-a-time 
restriction  for  economic  hardship 
deferments  based  on  service  as  a  Peace 
Corps  volunteer.  This  will  allow  Peace 
Corps  volunteecs  who  have  not 
previously  received  economic  hardship 
deferments  to  defer  repayment  of  their 
loans  for  up  to  three,  years,  or  for  their 
full  term  of  service  in  the  Peace  Corps, 
whichever  is  less,  without  having  to 
reapply  each  year.  Peace  Corps 
volunteers  who  have  received  previous 
economic  hardship  deferments  may 
defer  repayment  of  their  loans  for  up  to 
their  remaining  period  of  eUgibihty 
under  the  statutory  three-year 
limitation,  or  for  their  full  term  of 
service,  whichever  is  less. 

Section  674.38  (DefiemieBt  Procedures) 
and  §  674.39  (Postponement  of  Loan 
Kepajrments  in  Anticipatioa  of 
Cancellation — Loans  Made  Before  July 
1, 1993) 

The  Secretary  believes  that,  to  the 
extent  possible,  the  requirements  for 
requesting  a  deferment  in  the  Federal 
Perkins  Loan  Program,  the  FFEL 
Program,  and  the  Direct  Loan  Program 
should  be  the  same.  For  this  reason,  the 
Secretary  is  proposing  to  amend 
§  674.38  and  §  674.39  by  revising 
paragraph  (a)(1)  in  each  section  to 
eliminate  the  requirement  that  a 
borrower  request  a  deferment  or 
postponement  of  repayment  of  a  loan  in 
writing.  The  Secretary  beUeves  that  a 
telephone  or  electronic  request  to  the 
institution  from  the  borrower  is 
sufficient  to  initiate  the  deferment/ 
postponement  process.  The  proposed 
changes  reduce  burden  for  both 
borrowers  and  institutions,  and  make 
the  Federal  Perkins  Program  regulations 
more  consistent  with  the  less  restrictive 
regulations  in  the  FFEL  and  Direct  Loan 
programs. 
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Executive  Order  12866 

1.  Potential  Costs  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regiilatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
as  necessary  for  administering  these 
programs  effectively  and  efficiently. 
Burdens  specifically  associated  with 
information  collection  requirements  are 
identified  and  explained  elsewhere  in 
this  preamble  under  the  heading 
Paperwork  Reduction  Act  of  1995. 

In  assessing  the  potential  costs  and 
benefits — bo&  quantitative  and 
qualitative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  conunents  on 
how  to  make  these  regulations  easier  to 
understand,  including  answers  to 
questions  such  as  the  follovdng:  (1)  Are 
the  requirements  in  the  proposed 
regulations  clearly  stated?  (2)  Do  the 
regulations  contain  technical  terms  or 
other  wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  and  order  of 
sections,  use  of  heachngs,  paragraphing, 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading;  for  example, 
§682.210  Deferment.)  (4)  Is  the 
description  of  the  proposed  regulations 
in  the  "Supplementary  Information" 
section  of  this  preamble  helpful  in 
imderstanding  the  proposed 
regulations?  How  could  this  description 
be  more  helpful  in  making  the  proposed 
regulations  easier  to  understand?  (5) 
What  else  could  the  Department  do  to 
make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 
proposed  r^idations  easier  to 
understand  should  be  sent  to  Mr. 
Stanley  M.  Cohen,  Regulations  Quahty 
Officer,  U.S.  Department  of  Education, 
600  Independence  Avenue,  SW,  Room 
5121,  FB-lOB,  Washington,  DC  20202- 
2241. 


Regulatory  Flexibility  Act  Ceitification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  small  entities  affected  by  these 
proposed  regulations  are  small  schools 
and  loan  holders  that  participate  in  the 
federal  student  loan  programs. 

The  changes  proposed  in  this 
regulation  would  reduce  administrative 
burden  on  schools  and  loan  holders  by 
allowing  them  to  process  economic 
hardship  deferments  for  eUgible  Peace 
Corps  volunteers  for  more  than  one  year 
at  a  time,  and  would  provide  schools 
participating  in  the  Federal  Perkins 
Loan  Program  with  greater  flexibility  in 
processing  deferment  requests.  Thus, 
the  proposed  regulations  are  not 
expected  to  have  an  adverse  economic 
impact  on  small  entities. 

The  Secretary  particularly  invites 
comments  on  the  effect  that  these 
proposed  regulations  would  have  on 
small  entities. 

Paperwork  Reduction  Act  of  1995 

Sections  674.34  and  682.210  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  the 
Department  of  Education  has  submitted 
a  copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review. 

Collection  of  Information:  Federal 
Perkins  Loan  Program,  Federal  Family 
Education  Loan  Program,  and  William 
D.  Ford  Federal  Direct  Loan  Program — 
Economic  Hardship  Deferments. 

There  is  no  change  to  the  current 
burden  for  this  collection.  The 
respondents  affected  by  the  proposed 
regulations  (Peace  Corps  volunteers 
with  federal  student  loans  who  are 
ineligible  for  loan  deferment  or 
cancellation  based  on  Peace  Corps 
service)  may  currently  apply  for 
economic  hardship  deferments  in 
accordance  with  existing  regulatory 
requirements.  The  proposed  changes  to 
the  economic  hardship  deferment 
criteria  are  not  expected  to  increase  the 
number  of  respondents  or  significantly 
reduce  the  amovmt  of  time  needed  to 
respond.  Although  the  dociunentation 
requirements  for  Peace  Corps  volimteers 
who  apply  for  economic  hardship 
deferments  in  the  three  federal  student 
loan  programs  will  be  somewhat 
simplified,  and  Peace  Corps  volunteers 
will  be  required  to  apply  only  once 
instead  of  aimually,  the  Secretary  does 
not  believe  that  the  niunber  of 
volimteers  with  student  loans  who 
apply  for  economic  hardship  deferments 
is  large  enough  to  significantly  alter  the 
total  burden  hours  for  this  coUection. 


Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC,  20503; 
Attention:  Desk  Officer  for  U.S. 
Department  of  Education. 

The  Department  considers  comments 
by  the  pubhc  on  this  proposed 
collection  of  information  in — 

•  Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  use; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  coUection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  of  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  pubUc  to  comment  to 
the  Department  on  the  proposed 
regulations. 

iBtergovemmental  Review 

The  Federal  Perkins  Loan,  Federal 
Family  Education  Loan,  and  William  D. 
Ford  Federal  Direct  Loan  programs  are 
not  subject  to  the  requirements  of 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  pubUshed  in  the 
Federal  Register,  in  text  or  portable 
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document  format  (pdf)  on  the  World 

Wide  Web  at  either  of  the  following 

sites: 

http://ocfo.ed.gov/fedreg.htm 

http://v\rww.ed.gdv/news.html 

To  use  the  pdf  you  must  have  the  Adobe 

Acrobat  Reader  Program  with  Search, 

which  is  available  free  at  either  of  the 

previous  sites.  If  you  have  questions 

about  using  the  pdf,  call  the  U.S. 

Government  Printing  Office  toll  free  at 

1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

List  of  Subjects  in  34  CFR  Parts  674  and 
682 

Administrative  practice  and 
procedure,  Colleges  and  universities, 
Loan  programs — education.  Reporting 
and  recordkeeping  requirements. 
Student  aid,  Vocational  education. 

Dated:  September  10, 1998. 
Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.032  Stafford  Loan  Program; 
84.032  PLUS  Program;  84.032  Supplemental 
Loans  for  Students  Program;  84.038  Federal 
Perkins  Loan  Program;  and  84.268  William  D. 
Ford  Federal  Direct  Loan  Program) 

The  Secretary  proposes  to  amend 
parts  674  and  682  of  title  34  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  674— FEDERAL  PERKINS  LOAN 
PROGRAM 

1.  The  authority  citation  for  part  674 
continues  to  read  as  follows: 


Authority:  20  U.S.C.  1087aa-1087ii  and  20 
U.S.C.  421-429,  unless  otherwise  noted. 

2.  Section  674.34  is  amended  by 
revising  paragraphs  (e)  and  (e)(2)  to  read 
as  follows: 

§  674.34  Deferment  of  repayment— Federal 
Perkins  loans  and  Direct  Loans  made  on  or 
after  July  1,1993. 

***** 

(e)  The  borrower  need  not  repay 
principal,  and  interest  does  not  accrue, 
for  periods  of  up  to  one  year  at  a  time 
(except  that  a  deferment  under 
paragraph  (2)(ii)  of  this  section  may  be 
granted  for  longer  than  one  year  at  a 
time)  that,  collectively,  do  not  exceed  3 
years,  during  which  the  borrower  is 
suffering  an  economic  hardship,  if  the 
borrower  provides  documentation 
satisfactory  to  the  institution  showing 
that  the  borrower — 
***** 

(2)  Is  receiving  payment — 
(i)  Under  a  federal  or  state  public 
assistance  program,  such  as  Aid  to 
Families  with  Dependent  Children, 
Supplemental  Security  Income,  Food 
Stamps,  or  state  general  public 
assistance;  or 

(ii)  From  the  Peace  Corps  while 
serving  as  a  Peace  Corps  volunteer; 
***** 

3.  Section  674.38  is  amended  by 
revising  paragraphs  (a)(1)  and  (d)  to  read 
as  follows: 

§674.38    Deferment  procedures. 

(a)(1)  As  a  condition  for  receiving  a 
deferment,  a  borrower  shall  request  the 
deferment,  and  provide  the  institution 
with  all  information  and  documents 
required  by  the  institution  by  the  date 
that  the  institution  establishes. 
***** 

(d)  Except  for  a  deferment  under 
paragraph  (2)(ii)  of  section  674.34,  the 
institution  shall  determine  the 


continued  eligibility  of  a  borrower  for  a 
deferment  at  least  annually. 

§674.39    [Amended] 

4.  Section  674.39,  paragraph  (a)(1),  is 
amended  by  removing  the  words  "in 
writing". 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  PROGRAM 

5.  The  authority  citation  for  part  682 
continues  to  read  as  follows:  • 

Authority:  20  U.S.C.  1071  to  1087-2, 
unless  otherwise  noted. 

6.  Section  682.210  is  amended  by 
revising  paragraph  (s)(6)  introductory 
text  and  (s)(6)(ii)  to  read  as  follows: 

§682.210    Deferment 

***** 

(s)*  *   * 

(6)  Economic  hardship  deferment.  An 
eligible  borrower  is  entitled  to  an 
economic  hardship  deferment  for 
periods  of  up  to  one  year  at  a  time 
(except  that  a  deferment  under 
paragraph  (s)(6)(ii)(B)  of  this  section 
may  be  granted  for  longer  than  one  year 
at  a  time)  that,  collectively,  do  not 
exceed  3  years,  if  the  borrower  provides 
documentation  satisfactory  to  the  lender 
showing  that  the  borrower — 
***** 

(ii)  Is  receiving  payment — 

(A)  Under  a  federal  or  state  pubUc 
assistance  program,  such  as  Aid  to 
Families  with  Dependent  Children, 
Supplemental  Security  Income,  Food 
Stamps,  or  state  general  public 
assistance;  or 

(B)  From  the  Peace  Corps  while  ~ 
serving  as  a  Peace  Corps  volunteer; 

***** 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Program 
Administration 

Federal  Highway  Administration 
[Docket  No.  RSPA-08-3579  (PDA-20  (RF))] 

Application  by  Association  of  Waste 
Hazardous  Materials  Transporters  for  a 
Preemption  Determination  as  to 
Cleveland,  Ohio  Requirements  for 
Transportation  of  Hazardous  Materials 

agency:  Research  and  Special  Programs 
Administration  (RSPA)  and  Federal 
Highway  Administration  (FHWA).  DOT. 
action:  PubUc  notice  and  invitation  to 
comment. 

summary:  Interested  parties  are  invited 
to  submit  comments  on  an  application 
by  the  Association  of  Waste  Hazardous 
Materials  Transporters  (AWHMT)  for  an 
administrative  determination  whether 
Federal  hazardous  materials 
transportation  law  preempts 
requirements  of  the  City  of  Cleveland, 
Ohio,  concerning  the  transportation  of 
explosives  and  other  hazardous 
materials  within  the  City. 
DATES:  Comments  received  on  or  before 
October  19. 1998,  and  rebuttal 
comments  received  on  or  before 
November  16. 1998.  will  be  considered 
before  an  administrative  ruling  is  issued 
jointly  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  and  FHWA's  Administrator. 
Rebuttal  comments  may  disoiss  only 
those  issues  raised  by  comments 
received  during  the  initial  comment 
period  and  may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  all 
comments  received  may  be  reviewed  in 
the  Dockets  Office.  U.S.  Department  of 
Transportation.  Room  PL-401.  400 
Seventh  Street.  SW,  Washington.  DC 
20590-0001.  The  application  and  all 
comments  are  also  available  on-line 
through  the  home  page  of  DOT's  Docket 
Management  System,  at  "http:// 
dms.dot.gov." 

Comments  should  be  submitted  to  the 
Dockets  Office  at  the  above  address. 
Three  copies  of  each  written  comment 
should  be  submitted.  Comments  may 
also  be  submitted  by  E-mail  to 
"rspa.counsel@rspa.dot.gov."  Each 
comment  should  refer  to  the  Docket 
Number  set  forth  atrave.  A  copy  of  each 
comment  must  also  be  sent  to  (1)  Mr. 
Michael  Carney.  Chairman,  Association 
of  Waste  Hazardous  Materials 
Transporters,  2200  Mill  Road, 
Alexandria,  VA  22314,  and  (2)  Mr. 
Sylvester  Sununers,  Director  of  Law, 
City  of  Cleveland,  City  Hall— Room  106, 
601  Lakeside  Avenue,  Cleveland,  OH 


44114.  A  certification  that  a  copy  has 
been  sent  to  these  persons  must  also  be 
included  with  the  comment.  (The 
following  format  is  suggested:  "I  certify 
that  copies  of  this  comment  have  been 
sent  to  Messrs.  Carney  and  Simimers  at 
the  addresses  specified  in  the  Federal 
Register.") 

A  list  and  subject  matter  index  of 
hazardous  materials  preemption  cases, 
including  all  inconsistency  rulings  and 
preemption  determinations  issued,  are 
available  through  the  home  page  of 
RSPA's  Office  of  the  Chief  Counsel,  at 
"http://rspa-atty.dot.gov."  A  paper  copy 
of  this  list  and  index  will  be  provided 
at  no  cost  upon  request  to  Mr.  Hilder, 
at  the  address  and  telephone  number  set 
forth  in  "For  Further  Information 
Contact"  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C.  Hilder,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (Tel.  No.  202-366- 
4400),  or  Raymond  Cuprill,  Office  of  the 
Chief  Counsel,  Federal  Highway 
Administration  (Tel.  No.  202-366- 
0834),  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001. 
SUPPLEMENTARY  INFORMATION: 

I.  Application  for  a  Preemption 
Determination 

AWHMT  has  appheli  for  a 
determination  that  Federal  hazardous 
material  transportation  law,  49  U.S.C. 
5101  et  seq.,  preempts  requirements  of 
the  aty  of  Cleveland  ("City")  applicable 
to  the  transportation  of  explosives  and 
other  hazardous  materials  in  and 
through  the  City.  The  text  of  AWHMT's 
application  and  a  list  of  the  attachments 
are  set  forth  in  Appendix  A.  A  paper 
copy  of  the  attachments  to  AWHMT's 
application  will  be  provided  at  no  cost 
upon  request  to  Mr.  Hilder,  at  the 
address  and  telephone  number  set  forth 
in  FOR  FURTHER  INFORMATION  CONTACT 
above. 

The  requirements  challenged  by 
AWHMT  are  contained  in,  or  relate  to, 
provisions  in  Chapters  387  and  394  of 
the  City's  Consolidated  Ordinances 
("City  Code")  for  permits  to  transport 
within  the  City  any  explosive  or  a 
quantity  of  hazardous  materials  for 
which  placarding  is  required  imder  the 
Hazardous  Materials  Regulations 
(HMR),  49  CFR  Parts  171-180.  The 
following  discussion  is  based  upon  the 
copies  of  Chapters  387  and  394  of  the 
City  Code  attached  to  AWHMT's 
application. 

Permits  for  the  transportation  of 
explosives  and  other  hazardous 
materials  within  the  City  are  issued  by 
the  City's  Fire  Department.  Sees. 


387.07(a),  394.08.  It  is  imcertain 
whether  these  permit  requirements  in 
Chapters  387  and  394  apply  only  to 
motor  carriers  or  to  all  modes  of 
transportation.  The  provisions  that, 
without  a  permit,  "no  person  shall 
transport  explosives"  (§  387.07(a))  and 
"(njo  transportation  of  hazardous 
materials  *  *  *  is  permitted"  (§  394.08) 
seem  to  apply  to  all  modes;  however, 
AWHMT  states  that  only  motor  carriers 
are  required  to  obtain  permits  and  pay 
fees. 

Explosives.  Chapter  387  of  the  City 
Code  governs  the  storage, 
transportation,  possession,  sale  and  use 
of  explosives  within  the  Qty.  Sec. 
387.02(g).  However,  this  chapter  does 
not 

Apply  to  explosives  while  in  course  of 
transportation  via  railroad,  water  or  highway 
when  die  explosives  are  moving  under  the 
jurisdiction  of  and  in  conformity  with 
regulations  adopted  by  the  Interstate 
Commerce  Commission  or  the  United  States 
Coast  Guard."' 

Based  on  this  exception  in  Section 
387.03,  the  City  does  not  require  an 
explosives  transporter  that  remains  on 
interstate  highways,  while  in  the  City,  to 
obtain  an  explosives  permit,  according 
to  affidavits  submitted  with  AWHMT's 
application. 

A  permit  to  transport  explosives  may 
be  issued  for  up  to  one  year,  and  the 
"Application  for  the  Transportation  of 
Explosives"  form  states  that  the  permit 
will  not  be  effective  beyond  "the 
expiration  date  of  the  [required] 
insurance."  Section  387.09  specifies 
minimum  amounts  of  liability  and 
property  damage  insurance  and  requires 
submission  of  a  copy  of  the  insurance 
poUcy  with  the  permit  application.  The 
blank  copy  of  this  application  form 
provided  with  AWHMT's  application 
indicates  that  the  permit  fee  is  $50  and 
that  the  appficant  must  provide  its  name 
and  address  and  the  following 
additional  information  to  obtain  a 
permit  to  transport  explosives: 

— ^Types  and  quantities  of  explosives  (the 
form  states  that  a  police  escort  is  required 
if  more  than  250  lbs.  are  transported); 

— Name  and  permit  number  of  each 
consignee  (§  387.07(c)  provides  that  a 
permit  "shall  be  issued  for  transportation 
of  explosives  designated  for  delivery  or 
consigned  to  a  person  holding  a  permit  for 
the  storage  or  use  of  such  explosives 
within  the  corporate  limits  of  the  City"); 

— Route  to  be  taken  within  the  City 
(§  387.07(d)  and  (b),  respectively,  provide 


'  It  appears  that  the  City  originally  adopted  its 
explosive  permit  requirement  in  1958.  in  Ordinance 
No.  2074-58.  At  that  time,  the  Federal  regulations 
governing  the  transportation  of  hazardous  materials 
were  issued  and  administered  by  the  Interstate 
Commerce  Conmiission  (ICC)  (with  respect  to  rail 
and  highway  transportation)  and  by  the  Coast 
Guard  (vnth  respect  to  water  transportation). 
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that  the  Director  of  Public  Safety  shall 
designate  "the  route  to  be  taken,"  and  that 
a  permit  will  not  be  issued  "for  the 
transportation  of  explosives  through  the 
City  *  *  •  where  an  alternate  route  lying 
wholly  without  (the  Qty's)  corporate  limits 
may  be  available  and  will  not  place  an 
unreasonable  burden  on  such 
transportation"); 

— Notification  to  the  Fire  Department  "24 
hours  in  advance  of  all  deliveries";  and 

— Information  regarding  the  vehicle, 
including  type,  capacity,  license  number, 
PUCO  [Public  Utilities  Commission  of 
Ohio]  number,  condition,  fire  extinguishers 
and  marking  (§  387,08(a)(4)  requires  the 
vehicle  to  be  "plainly  marked  'DANGER, 
EXPLOSIVES'  in  letters  not  less  than  six 
inches  in  height  on  l)oth  sides  and  on  the 
rear,"  and  §  387.08(a)(6)  requires  the 
vehicle  to  "be  equipped  with  an  least  two 
fire  extinguishers  of  a  type  or  design" 
inspected  and  approved  by  the  Fire  Chief) 

Section  387.08(a)  also  requires  a  vehicle 
used  for  transporting  explosives  to  be 
inspected  by  the  Fire  Department 
"before  a  permit  for  such  transportation 
may  be  issued,"  but  statements  in 
affidavits  submitted  with  AWHMT's    ' 
application  indicate  that  the  City  is  not 
requiring  or  performing  these 
inspections. 

According  to  §  387.04(b),  the 
explosives  permit  "shall  at  all  times  be 
subject  to  inspections  by  any  officer  of 
the  Fire  or  Police  Departments," 
implying  (but  not  specifically  stating) 
that  the  permit  must  be  carried  on  the 
vehicle  transporting  explosives. 

AWHMT  specifically  challenges 
requirements  in  Chapter  387  for  a 
permit,  permit  fees,  proof  of  insurance, 
routing  and  prenotification  of 
shipments,  vehicle  inspections,  the 
number  of  fire  extinguishers,  and  the 
Qty's  uncodified  requirements  for  a 
police  escort  to  accompany  shipments 
of  more  than  250  lbs  of  explosives. 

Hazardous  materials.  Chapter  394 
appears  to  have  been  adopted  in  1992 
and  applies  to  "all  hazardous  materials 
*  *  *  which  are  transported  in  and 
through  the  City  of  Cleveland."  Section 
394.02.  Those  parts  of  the  HMR  in  49 
CFR  Parts  171, 172, 173  and  177  "as 
they  exist  at  the  time  of  passage  of  this 
chapter  and  as  amended  hereafter"  were 
adopted  and  incorporated  into  chapter 
394,  by  §  394.03(a),  but  that  section 
continues  as  follows: 

(b)  When  any  provision  of  this  chapter  is 
found  to  l>e  in  conflict  with  the  [HMR] 
regulations  adopted  in  (a)  al)ove,  the 
provision  which  establishes  the  stricter 
standard  for  the  promotion  and  protection  of 
the  safety  and  welfere  of  the  public  shall 
prevail. 

The  City  has  also  adopted  the 
requirements  of  the  Federal  Motor 
Carrier  Safety  Regulations  contained  in 


49  CFR  Part  397  "as  referred  to  and 
modified  herein."  Sec.  394.04. 

The  City's  permit  requirement  applies 
to  "hazardous  materials  required  to  be 
placarded"  by  the  HMR,  but  a  permit  is 
not  required  "if  transport  in  the  City  of 
Cleveland  is  limited  to  interstate 
highways,"  or  for  "the  transportation  of 
explosives  pursuant  to  a  valid  permit 
issued  in  accordance  with  Chapter  387" 
of  the  City  Code.  Sees.  394.05,  394.08. 
There  are  two  forms  of  hazardous 
materials  permits,  a  temporary  permit 
valid  for  60  days  and  an  annual  permit, 
and  the  permit  must  be  obtained  "no 
later  than  immediately  prior  to  the  first 
hazardous  materials  delivery  or  pickup 
in  the  City  in  any  calendar  year."  Sec. 
394.08(a). 

According  to  §  384.08(b),  a  temporary 
permit  is  "automatically  approved  and 
valid  upon  receipt  by  the  City  of  the 
required  information,"  which  may  be 
provided  "by  letter,  telephone,  or  in 
person,  or  by  any  other 
communication."  To  obtain  a  temporary 
permit,  the  applicant  must  pay  a  fee  of 
$25  (§394.16)  and  provide,  in  addition 
to  its  name,  address  and  principal  place 
of  business: 

— Its  ICC,  PUCO,  or  Federal  motor  carrier 

census  number; 
— Hazard  class  and  approximate  amounts  of 

hazardous  materials  to  be  transported 

within  the  City;  and 
— The  name  and  address  of  the  delivery  or 

pickup  point 

Within  ten  business  days  of  issuance  of 
a  temporary  permit,  a  copy  must  be 
carried  in  the  vehicle  and  available  for 
inspection  (before  that  time  a 
transporter  need  not  have  a  copy  of  the 
temporary  permit  before  operating 
within  the  City).  A  temporary  permit  is 
not  renewable,  and  "only  one  such 
temporary  permit  shall  be  issued  in  any 
one  calendar  year."  Sec.  394.08(b). 

A  vnitten  application  is  required  for 
an  annual  permit,  accompanied  by 
"proof  of  insurance  or  self  insurance," 
and  fees  of  $50  per  hazard  class  to  be 
transported.  Sees.  394.08(c),  396.16.  The 
Fire  Chief  must  act  on  an  application  for 
an  annual  permit  within  30  days  of 
submission,  and  the  information  to  be 
provided  on  the  application  form 
includes  the  motor  carrier's  name, 
address,  and  business  address  and  the 
following: 

— Its  ICC  PUCO,  or  Federal  motor  carrier 
census  number; 

— ^Types  and  quantities  of  hazardous 
materials,  by  hazard  class,  chemical  name, 
identification  number,  and  number  and 
type  of  containers; 

— Two  emergency  contacts  (with  telephone 
numbers)  and  whether  the  transporter  has 
a  contract  with  a  hazardous  materials 


clean-up  contractor  (with  name,  address, 
and  telephone  number  of  a  contact  person): 

— Number  of  vehicles  to  be  covered  by  the 
permit  (§  394.08(c)  states  that  "(sjeparate 
jjermits  shall  not  be  required  for  each 
vehicle  owned  and  operated  by  a  single 
transporter,  but  each  vehicle  shall  carry  a 
legible  copy  of  the  permit  listing  each 
permit  required  for  each  class  of  material 
carried  *  *  *  within  ten  (10)  business  days 
after  such  permit  is  sent  by  the  City  to  the 
transporter"); 

— ^Name  and  address  of  the  point(s)  of  origin 
and  destination:  and 

— ^The  proposed  route  through  the  City  for 
each  delivery  or  pickup. 

Section  394.08(f)  provides  that  the 
permit  "shall  set  forth  conditions  such 
as  routes  and  other  special  procedures 
as  determined  to  be  necessary  by  the 
Fire  Chief."  Hazardous  materials  may 
not  be  transported  "in  the  Downtown 
Area"  of  the  City  between  7  a.m.  and  6 
p.m.  except  Saturdays  and  Sundays 
(§  394.06(b)),  but  the  Fire  Chief  may 
grant  an  exception  on  a  showing  that 
"delivery  or  pickup  of  the  hazardous 
material  *  *  *  can  be  practicably  made 
only  during  (the  prohibited]  time 
period"  and  transportation  of  this 
material  is  in  "the  public  interest."  Sec. 
394.08(f).  Hazardous  materials  also  may 
not  be  transported  on  City  streets  (other 
than  interstate  highways) 

Where  there  is  neither  a  point  of  origin  nor 
destination  (delivery  point)  within  the  City, 
except  where  the  point  of  origin  or 
destination  (delivery  point)  is  within  one 
mile  of  the  Cleveland  City  limits,  and  except 
where  the  use  of  City  streets  provides  the 
safest  and  most  direct  route  and  the  shortest 
distance  of  travel  from  an  interstate  highway 
to  the  point  of  origin  or  destination,  as 
determined  by  the  Fire  Chief  or  his  designee. 

Sec.  394.06(a);  see  also  Sec.  394.06(d). 

AWHMT  sptecifically  challenges 
requirements  in  Chapter  394  for  a 
permit,  permit  fees,  proof  of  insurance, 
and  routing  and  time  restrictions. 

n.  Federal  Preemption 

Section  5125  of  Title  49  U.S.C. 
contains  several  preemption  provisions 
that  are  relevant  to  AWHMT's 
application.  Subsection  (a)  provides 
that — in  the  absence  of  a  waiver  of 
preemption  by  DOT  under  §  5125(e)  or 
specific  authority  in  another  Federal 
law — a  requirement  of  a  State,  political 
subdivision  of  a  State,  or  Indian  tribe  is 
preempted  if: 

(1)  Complying  with  a  requirement  of  the 
State,  political  subdivision  or  tribe  and  a 
requirement  of  this  chapter  or  a  regulation 
issued  under  this  chapter  is  not  possible;  or 

(2)  The  requirement  of  the  State,  political 
subdivision,  or  Indian  tribe,  as  applied  or 
enforced,  is  an  obstacle  to  the  accomplishing 
and  carrying  out  this  chapter  or  a  regulation 
prescribed  under  this  chapter. 
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These  two  paragraphs  set  forth  the 
"dual  compliance"  and  "obstacle" 
criteria  which  RSPA  had  applied  in 
issuing  inconsistency  rulings  prior  to 
1990,  under  the  original  preemption 
provision  in  the  Hazardous  Materials 
Transportation  Act  (HMTA).  Pub.  L.  93- 
633  §  112(a),  88  Stat.  2161  (1975).  The 
dual  compUance  and  obstacle  criteria 
are  based  on  O.S.  Supreme  Court 
decisions  on  preemption.  Mines  v. 
Davidowitz,  312  U.S.  52  (1941);  Florida 
Lime  6-  Avocado  Growers,  Inc.  v.  Paul, 
373  U.S.  132  (1963);  Rayv.  Atlantic 
Richfield,  Inc..  435  U.S.  151  (1978). 

Subsection  (b)(1)  of  49  U.S.C.  5125 
provides  that  a  non-Federal  requirement 
concerning  any  of  the  following 
subjects,  that  is  not  "substantively  the 
same  as"  a  provision  of  Federal 
hazardous  material  transportation  law 
or  a  regulation  prescribed  under  that 
law,  is  preempted  imless  it  is  authorized 
by  another  Federal  law  or  DOT  grants  a 
waiver  of  preemption: 

(A)  The  designation,  description,  and 
classification  of  hazardous  material. 

(B)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(Q  The  preparation,  execution,  and  use  of 
shipping  documents  related  to  hazardous 
material  and  requirements  related  to  the 
number,  contents,  and  placement  of  those 
documents. 

(D)  The  %vritten  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  material. 

(E)  The  design,  manufacturing,  fabricating, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  packaging  or  a 
container  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  transporting 
hazardous  materiaL 

To  be  "substantively  the  same,"  the 
non-Federal  requirement  must 
"conform!]  in  every  significant  respect 
to  the  Federal  requirement.  Editorial 
and  other  similar  de  minimis  changes 
are  permitted."  49  CFR  107.202(d). 

Subsection  (c)(1)  of  49  U.S.C.  5125 
provides  that,  beginning  two  years  after 
FHWA  prescribes  regulations  on 
standards  to  be  appUed  by  States  and 
Indian  tribes  in  establishing 
requirements  on  highway  routing  of 
hazardous  materials,  under  49  U.S.C. 
5112(b). 

A  State  or  Indian  tribe  may  establish, 
maintain,  or  enforce  a  highway  routing 
designation  over  which  hazardous  material 
may  or  may  not  be  transported  by  motor 
vehicles,  or  a  limitation  or  requirement 
related  to  highway  routing,  only  if  the 
designation,  limitation,  or  requirement 
complies  with  section  5112(b).' 


Subsection  (g)(1)  of  49  U.S.C.  5125 
provides  that  a  State,  poUtical 
subdivision,  or  Indian  tribe  may 

Impose  a  fee  related  to  transporting 
hazardous  material  only  if  the  fee  is  feir  and 
used  for  a  purpose  relating  to  transporting 
hazardous  material,  including  enforcement 
and  planning,  developing,  and  maintaining  a 
capability  for  emergency  response. 

These  preemption  provisions  in  49 
U.S.C.  5125  carry  out  Congress's  view 
that  a  single  body  of  uniform  Federal 
regulations  promotes  safety  in  the 
transportation  of  hazardous  materials.  In ' 
considering  the  HMTA,  the  Senate 
Commerce  Committee  "endorse[d]  the 
principle  of  preemption  in  order  to 
preclude  a  multipUdty  of  State  and 
local  regulations  and  ihe  potential  for 
varying  as  well  as  conflicting 
regulations  in  the  area  of  hazardous 
materials  transportation."  S.  Rep.  No. 
1102, 93rd  Cong.  2nd  Sess.  37  (1974). 
When  it  amended  the  HMTA  in  1990, 
Congress  specifically  found  that: 

(3)  Many  States  and  localities  have  enacted 
laws  and  regulations  which  vary  from 
Federal  laws  and  regulations  pertaining  to 
the  transportation  of  hazardous  materials, 
thereby  creating  the  potential  for 
unreasonable  hazards  in  other  jurisdictions 
and  confounding  shippers  and  carriers  which 
attempt  to  comply  with  multiple  and 
conflicting  registration,  permitting,  routing, 
notification,  and  other  regulatory 
requirements, 

(4)  Because  of  the  potential  risks  to  life, 
property,  and  the  environment  p>osed  by 
unintentional  releases  of  hazardous 
materials,  consistency  in  laws  and 
regulations  governing  the  transportation  of 
hazardous  materials  is  necessary  and 
desirable, 

(5)  In  cutler  to  achieve  greater  uniformity 
and  to  promote  the  public  health,  welfare, 
and  safety  at  ail  levels,  Federal  standards  for 
regulating  the  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and  foreign 
commerce  are  necessary  and  desirable. 

Pub.  L.  101-615  §  2, 104  Stat.  3244.  A 
Federal  Court  of  Appeals  has  foimd  that 
imifonnity  was  the  "linchpin"  in  the 
design  of  the  HMTA,  including  the  1990 
amendments  which  expanded  the 
original  preemption  provisions. 
Colorado  Pub.  Util.  Conun'n  v.  Harmon, 
951  F.2d  1571, 1575  (10th  Cir.  1991).  (In 
1994,  the  HMTA  was  revised,  codified 
and  enacted  "without  substantive 
change,"  at  49  U.S.C.  Chapter  51,  Pub. 
L.  103-272. 108  Stat.  745.) 


>  FHWA's  standards  and  procedures  for  State  and 
Indian  tribe  requirements  for  highway  routing  of 
hazardous  materials  were  issued  on  September  24, 
1992  (57  FR  44129-44131.  radioactive  materials). 


and  October  12. 1994  (59  FR  51824,  51830.  non- 
radioactive materials),  and  are  contained  in  49  CFR 
Part  397,  subparts  C  and  D.  Highway  routing 
requirements  applicable  to  non-radioactive 
hazardous  materials  that  were  established  before 
the  effective  date  of  FHWA's  regulations  (November 
14, 1994)  may  be  subject  to  Federal  preemption 
under  the  "dual  compliance"  and  "obstacle" 
criteria  codified  in  49  U.S.C  5125(a)(1)  and  (a)(2). 
See  59  FR  51824,  51826,  49  CFR  397.69(c). 


Under  49  U.S.C.  5125(d)(1),  any 
directly  affected  person  may  apply  to 
the  Secretary  of  Transportation  for  a 
determination  whether  a  State,  poUtical 
subdivision  or  Indian  tribe  requirement 
is  preempted.  The  Secretary  of 
Transportation  has  delegated  authority 
to  make  determinations  of  preemption 
that  concern  highway  routing  to  FHWA 
and  those  concerning  all  other 
hazardous  materials  transportation 
issues  to  RSPA.  49  CFR  1.48(u)(2), 
1.53(b).  Because  AWHMT's  application 
concerns  both  highway  routing  issues 
and  non-highway  routing  issues, 
FHWA's  Administrator  will  address 
highway  routing  issues,  and  RSPA's 
Associate  Administrator  for  Hazardous 
Materials  Safety  will  address  non- 
highway  routing  issues.  49  CFR 
107.209(a).  397.211(a). 

Section  5125(d)(1)  requires  that  notice 
of  an  application  for  a  preemption 
determination  must  be  published  in  the 
Federal  Register.  Following  the  receipt 
and  consideration  of  written  comments. 
FHWA  and  RSPA  will  pubUsh  their 
determination  in  the  Federal  Register. 
See  49  C.F.R.  107.209(d).  397.211(d).  A 
short  period  of  time  is  allowed  for  filing 
of  petitions  for  reconsideration.  49 
C.F.R.  107.211,  397.223.  Any  party  to 
the  proceeding  may  seek  judicial  review 
in  a  Federal  district  court.  49  U.S.C. 
512S(Q. 

Preemption  determinations  do  not 
address  issues  of  preemption  arising 
under  the  Commerce  Clause  of  the 
Constitution  or  under  statutes  other 
than  the  Federal  hazardous  material 
transportation  law  unless  it  is  necessary 
to  do  so  in  order  to  determine  whether 
a  requirement  is  authorized  by  another 
Federal  law.  A  State,  local  or  Indian 
tribe  requirement  is  not  authorized  by 
another  Federal  law  merely  because  it  is 
not  preempted  by  another  Federal 
statute.  Colorado  Pub.  Util.  Comm'n  v. 
Harmon,  above,  951  F.2d  at  1581  n.l0. 

In  making  preemption  determinations 
under  49  U.S.C.  5125(d),  FHWA  and 
RSPA  are  guided  by  the  principles  and 
policy  set  forth  in  Executive  Order  No. 
12612,  entitled  "Federalism"  (52  FR 
41685.  Oct.  30. 1987).  Section  4(a)  of 
that  Executive  Order  authorizes 
preemption  of  State  laws  only  when  a 
statute  contains  an  express  preemption 
provision,  there  is  other  firm  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  conflicts  with 
the  exercise  of  Federal  authority. 
Section  5125  contains  express 
preemption  provisions,  which  FHWA 
and  RSPA  have  implemented  through 
their  regulations. 
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m.  Public  Comments 

All  comments  should  be  limited  to 
the  issue  whether  49  U.S.C.  5125 
preempts  the  City's  requirements 
challenged  by  AWHMT.  Comments 
should: 

(A)  Set  forth  in  detail  the  maimer  in 
which  the  City's  explosives  and 
hazardous  materials  permit  and  related 
requirements  are  applied  and  enforced, 
including  but  not  limited  to: 

(1)  The  modes  of  transportation  that 
are  subject  to  requirements  in  Chapters 
387  and  394  of  the  City  Code,  and  the 
modes  of  transportation  to  which 
AWHMT's  application  applies; 

(2)  The  City's  requirements  that 
applicants  for  an  explosives  or 
hazardous  materials  permit  provide 
vehicle-specific  information,  and  the 
applicability  of  the  City's  permit  and 
related  requirements  to  specific  vehicles 
(as  opposed  to  the  transporter); 

(3)  The  City's  interpretation  and 
application  of  the  exception  in  §  387.03 
and  the  conditions  (if  any)  imder  which 
transporters  of  explosives  that  comply 
with  the  HMR  are  subject  to 
requirements  in  Chapter  387; 

(4)  Specific  examples  of  the  effect  of 
the  City's  requirements  on  the 
transportation  of  explosives  and 
hazardous  materials  within  the  City, 
such  as  changes  in  route  or  other  delays 
experience  by  a  loaded  vehicle  in  order 
to  comply  with  the  City's  requirements; 

(5)  The  City's  requirement  to  provide 
information  on  the  Permit  Application 
for  the  Transportation  of  Hazardous 
Materials  with  regard  to  Class  1 
materials  and  the  conditions  (if  any) 
under  which  a  transporter  is  required  to 
obtain  permits  (and  pay  permit  fees) 
tmder  both  Chapters  387  and  394  of  the 
aty  Code; 

(6)  The  City's  requirement  to  provide 
information  on  the  Permit  Application 
for  the  Transportation  of  Hazardous 
Materials  with  regard  to  Class  9 
materials  and  the  conditions  (if  any) 
imder  which  a  transporter  of  Class  9 
materials  excepted  from  the  HMR's 
placarding  requirements  by  49  CFR 
504(f)(9)  is  required  to  obtain  a 
hazardous  materials  permit; 

(7)  The  total  amoimt  of  less  collected 
by  the  Qty  in  calendar  year  1997  for 
explosives  and  hazardous  materials 
permits  and  all  purchases  for  which 
those  fees  were  used  (including  an 
identification  of  the  specific  accoimts 
into  which  those  fees  were  deposited); 

(B)  Explain  the  extent  to  which  the 
City  consulted  or  coordinated  with 
surroimding  jurisdictions  with  respect 
to  its  prohibitions  on  the  use  of  City 
streets  (other  than  interstate  highways) 
for  the  transportation  of  explosives  or  . 


hazardous  materials  through  the  Qty; 
and 

(C)  Specifically  address  the 
preemption  criteria  set  forth  in  Part  II. 
above. 

Persons  intending  to  comment  should 
review  the  standards  and  procedures 
governing- consideration  of  applications 
for  preemption  determinations,  set  forth 
at  49  CFR  107.201-107.211.  and 
397.201-397.211. 

Issued  in  Washington,  DC  on  September  9, 
1998. 
Kenneth  R.  Wykle, 

Administrator,  Federal  Midway 
Administration. 

Alan  I.  Roberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety  Research  and  Special 
Programs  Administration. 

Appendix  A 

Before  the  United  States  Department  of 
Transportation  (Dffice  of  Hazardous  Materials 
Safety 

Ai^lication  of  the  Association  of  Waste 
Hazardous  Materials  Transporters  To 
Initiate  a  Proceeding  To  Determiae 
Whether  Various  Requirements 
Imposed  by  the  City  ^Cleveland,  Ohio 
on  Persons  Involved  in  Transporting 
Certain  Hazardous  Materials  to  or 
From  Points  in  the  City  Are  Preempted 
by  The  Hazardous  Materials 
TranspertatiiMi  Act 

March  2, 1998. 

Application  of  the  Association  of 
Waste  Hazardous  Materials  Transporters 
to  initiate  a  proceeding  to  determine 
whether  various  requirements  imposed 
by  the  City  of  Cleveland,  Ohio  on 
persons  involved  in  the  transportation 
of  certain  hazardous  materials  to  or  from 
points  in  the  City  are  preempted  by  the 
Hazardous  Materials  'Transportation 
Act. 

Interest  of  the  Petitiona- 

The  Association  of  Waste  Hazardous 
Materials  Transporters  (AWHMT) 
represents  companies  that  transport,  by 
truck  and  rail,  waste  hazardous- 
materials,  including  industrial, 
radioactive  and  hazardous  materials, 
throughout  the  United  States,  including 
points  to  and  fitim  the  City  of 
Cleveland,  OH  (City).  Despite  full 
compliance  with  the  hazardous 
materials  regulations  (HMRs),  members 
of  the  AWHMT  are  precluded  from 
transporting  certain  hazardous  materials 
to  or  fit)m  points  in  the  City  unless 
certain  requirements  of  the  City 
Hazardous  Materials  Ordinance 
(HazMat  Ordinance)  and/or  Explosives 


Ordinance  (Explosives  Ordinance)  ^  are 
met.  The  AWHMT  asserts  that  the  City 
requirements  are  in  contravention  to  die 
Hazardous  Materials  Transportation  Act 
(HMTA). 

Bacl^round 

When  the  City  began  enforcing  its 
HazMat  Ordinance,  the  hazardous 
materials  transportation  industry 
submitted  written  comments  to  the 
aty.2  The  substance  of  the  comments 
pointed  out  how  the  proposed 
requirements  were  inconsistent  with 
federal  requirements  and  urged  the  City 
to  conform  the  proposed  requirements 
to  federal  standards.  The  AWHMT  has 
only  recently  been  advised  of  the  City's 
Explosives  Ordinance  by  a  member 
company  compelled  to  comply  with  its 
requirements. 

'The  City's  hazmat  ordinance  imposes 
routing  bans  and  restrictions,  permits, 
insurance  filings,  and  fees  on  motor 
carriers  transporters  of  "hazardous 
materials  required  to  be  placarded"  ^ 
pursuant  to  the  federal  hazardous 
materials  regulations  (HMRs)  when  the 
vehicles  operated  by  such  transporters 
are  used  on  "City  streets  (other  than 
interstate  highways)."*  Where  the 
HMRs  and  the  City  requirements 
conflict,  the  Ordinance  provides  that 
"the  stricter  standard  for  the  promotion 
and  protection  of  the  safety  and  welfare 
of  the  public  shall  prevail."'  Any 
violation  of  these  requirements  is  "a 
misdemeanor  of  the  first  degree.  Each 
violation  (is  coimted]  separately  [and] 
each  day  of  the  violation  constitutes  a 
separate  offense."^ 

The  City's  Explosives  ordinance 
requires  that  "no  person  shall  *  *  * 
transport  •  *  *  any  Class  A,  Class  B,  or 
Class  C  explosives"  '  writhout  first 
obtaining  a  permit,  remitting  a  fee,  and 
having  the  vehicles  used  in  the 
transportation  of  such  explosives 
"inspected  and  approved."  "  In 
addition,  the  Explosives  Ordinance  also 
imposes  routing  and  financial 
responsibility  requirements.*  Violation 
of  these  requirements  can  lead  to  the 
seizure  and  confiscation  of  the  cargo,  as 


>  Ordinance  866-92,  enacted  on  April  27, 1992: 
Ordinance  84-70.  enacted  March  1. 1971. 

z  Lener  to  Michael  R.  White.  Mayor.  City  of 
Cleveland,  bom  Cynthia  Hilton.  Chemical  Waste 
Transportation  Institute.  February  4, 1993;  lener  to 
William  Grubber,  Director  of  Law,  City  of 
Cleveland,  from  Lynda  S.  Mounts,  American 
Trucking  Associations,  March  11, 1993. 

'  CodiHed  Ordinances  of  Cleveland,  OH 
(hereinafter  "Code"),  $  394.05. 

«  Code  $394.06. 

>Code$  394.03(b). 

•Code  §394.99. 

'Code  §387.03. 

•Code  §387.08. 

•  Code  §  387.07(d)*. 09. 
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well  as  to  Fines,  not  to  exceed  $200, 
and/or  penalties  including 
imprisonment  not  to  exceed  six 
months.  1°  The  Explosives  ordinance 
states  that  it  does  not  "apply  to 
explosives  while  in  course  of 
transportation  via  railroad  *  *  *  or 
highway  when  the  explosives  are 
moving  under  the  jurisdiction  of  and  in 
conformity  with  regulations  adopted  by 
the  Interstate  Commerce  Commission 
*  .  •••  11  The  fact  that  the  ICC  was 
abolished  in  1995  has  no  bearing  on  this 
exclusion  inasmuch  as  the  City  has 
interpreted  the  ICC  exception  to  apply 
to  vehicles  that  do  not  leave  the 
"interstate."  "  Even  if  the  City 
subsequently  give  another  interpretation 
of  this  exception,  it  must  be 
remembered  that:  (1)  Not  all  motor 
carriers  were  subject  to  ICC  jurisdiction, 
and  (2)  even  if  a  motor  carrier  was 
excepted  from  the  Explosives 
Ordinance,  nothing  in  the  HazMat 
Ordinance  suggests  that  such  an 
exception  would  carry  over  to  the 
HazMat  Ordinance. 

City  Requirements  for  Which  a  - 
Determination  Is  Sought 

This  application  seeks  preemption  of 
the  following  City  requirements.^^ 

•  Code  §  394.16  &  387.04(b) 
concerning  fees. 

•  Code  §  394.06,  .08(f)  &  §  387.07, 
concerning  shipments  routing  and 
prenotification. 

•  Code  §  394.08  &  §  387.09 
concerning  proof  of  insurance. 

•  Code  §  387.08(a)  concerning  vehicle 
inspections. 

•  Code  §  387.08(a)(6)  concerning  fire 
extinguishers. 

•  Explosives  Permit  Application 
concerning  requirement  for  police 
escort. 

•  Code  §  394.08  &  387.02(g),  .04,  and 
.07,  concerning  annual  permits. 

Federal  Law  Provides  for  the 
Preemption  of  Non-Federal 
Requirements  When  Those  Non-Federal 
Requirements  Fail  Certain  Federal 
Preemption  Tests 

The  Hazardous  Materials 
Transportation  Act  (HMTA)  was 
enacted  in  1975  to  give  the  U.S. 
Department  of  Transportation  (DOT) 
greater  authority  "to  protect  the  Nation 
adequately  against  the  risks  to  life  and 
property  which  are  inherent  in  the 
transportation  of  hazardous  materials  in 
commerce."  ^*  By  vesting  primary 


authority  over  the  transportation  of 
hazardous  materials  in  DOT,  Congress 
intended  to  "make  possible  for  the  first 
time  a  comprehensive  approach  to 
minimization  of  the  risks  associated 
with  the  movement  of  valuable  but 
dangerous  materials."  "  As  originally 
enacted,  the  HMTA  included  a 
preemption  provision  "to  preclude  a 
multiplicity  of  State  and  local 
regulations  and  the  potential  for  varying 
as  well  as  conflicting  regulations  in  the 
area  of  hazardous  materials 
transportation,"  ^^  The  Act  preempted 
"any  requirement,  of  a  State  or  poUtical 
subdivision  thereof,  which  is 
inconsistent  with  any  requirement  set 
forth  in  [the  Act],  or  in  a  regulation 
issued  under  [the  Act],"  i'  This 
preemption  provision  was  implemented 
through  an  administrative  process 
where  DOT  would  issue  "inconsistency 
niUngs"  as  to, 

[wjhether  compliance  with  both  the  State  or 
political  subdivision  requirement  and  the  Act 
or  the  regulations  issued  under  the  Act  is 
possible;  and  [tlhe  extent  to  which  the  State 
or  political  subdivision  requirement  is  an 
obstacle  to  the  accomplishment  and 
execution  of  the  Act  and  the  regulations 
issued  under  the  Act.'' 

These  criteria,  commonly  referred  to 
as  the  "dual  compliance"  and 
"obstacle"  tests,  "comport[edl  with  the 
test  for  conflicts  between  Federal  and 
State  statutes  enunciated  by  the 
Supreme  Court  in  Mines  v.  Davidowitz, 
312  U.S.  52(1941)."" 

In  1990,  Congress  codified  the  dual 
compliance  and  obstacle  tests  as  the 
Act's  general  preemption  provision.^" 
The  1990  amendments  also  expanded 
on  DOT'S  preemption  authorities.  First, 
Congress  expressly  preempted  non- 
federal requirements  in  five  covered 
subject  areas  if  they  are  not 
"substantively  the  same"  as  the  federal 
requirements.  These  covered  subject 
areas  are: 

•  The  designation,  description,  and 
classification  of  hazardous  materials. 

•  The  packing,  repacking,  handUng, 
labeling,  marking  and  placarding  of 
hazardous  materials. 

•  The  preparation,  execution,  and  use 
of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  docimients. 

•  The  written  notification,  recording, 
and  reporting  of  the  unintentional 


release  in  transportation  of  hazardous 
materials. 

•  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials.  21 

•  "Substantively  the  same"  was 
defined  to  mean  "conforms  in  every 
significant  respect  to  the  Federal 
requirement.  Editorial  and  other  similar 
de  minimis,  changes  are  permitted."  22 
Second,  non-federal  highway  routing 
requirements  that  fail  to  satisfy  the 
federal  standard  imder  49  U.S.C. 
5112(b)  are  preempted.23  Third,  non- 
federal registration  and  permitting  forms 
and  procedures  that  are  not  "the  same" 
as  federal  regulations  to  be  issued  are 
preempted.2*  Fourth,  non-federal  fees 
related  to  the  transportation  of 
hazardous  materials  are  preempted 
unless  the  fees  are  "fair  and  used  for  a 
purpose  related  to  transporting 
hazardous  materials."  2s  These 
preemption  authorities  are  limited  only 
to  the  extent  that  non-federal 
requirements  are  "otherwise 
authorized"  by  federal  law.  A  non- 
federal requirement  is  not  "otherwise 
authorized  by  Federal  law"  merely 
because  it  is  not  preempted  by  another 
federal  statute.2» 

•  The  HMRs  have  been  promulgated 
in  accordance  with  the  HMTA's 
direction  that  the  Secretary  of 
Transportation  "issue  regulations  for  the 
safe  transportation  of  hazardous 
material  in  intrastate,  interstate,  and 
foreign  commerce."  2'  Transportation" 
is  defined  as  "the  movement  of  property 
and  loading,  unloading,  or  storage 
incidental  to  the  movement."  28 

Our  review  of  federal  law  and  the 
Ordinance  lead  us  to  believe  that  the 
following  specific  Ordinance 
requirements,  absent  further 
modification  and/or  clarification,  are 
subject  to  preemption  pursuant  to  49 
U.S.C.  5125(a)(2)  and  (b). 

The  Fees  Imposed  by  the  Ordinance  Are 
Not  "Fair"  and  Subject  to  Preemption 
Under  the  Obstacle  Test 

Code  §  394.16  authorizes  the 
assessment  of  annual  fees  in  the  amount 
of  $50  per  hazard  class  identified  on  the 
HazMat  permit  application  or  $25  per 


loCodeS  387.1511 .99. 
"Codes  387.03. 
"See  attached  affidavits. 
"Attached  to  this  compliant  are  affidavits  that 
attest  to  the  issues  we  have  submitted  for  review. 

"P.L.  93-633  5  102. 


2. 


37. 


'»S.Rep.  1192.  93rd  Cong.,  2d  Sess..  1974,  page 
<*S.Rep.  1192. 93rd  Cong..  2d  Sess.,  1974,  page 

"P.L.  93-633  5 112(a). 

'•41  FR  38171  (September  9, 1976). 
"41  FR  38168  (September  9. 1976). 
»»49  U.S.C.  5125(a). 


"49  U.S.C.  5125(b). 
"49  CFR  107.202(d). 
23.49  U.S.C.  5125(c). 
"49  U.S.C.  5119(c)(2). 
"49  U.S.C  5125(g). 

2"  Colo.  Pub.  Util.  Comm'n  v.  Harmon,  951  F.  2d. 
1571, 1581  n.  10.  (10th  Cir.  1991). 
"49  U.S.C.  5103(b). 
"49.  U.S.C  5102(12). 
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temporary  HazMat  permit.  Because  of 
the  restrictions  accompanying  the 
temporary  permit — 60-day  limitation; 
issuance  of  only  one  temporary  permit 
per  carrier  in  any  given  year — we 
believe  the  majority  of  motor  carriers 
will  be  compelled  to  obtained  the 
annual  permit.  Additionally,  motor 
carriers  transporting  Class  1  materials 
are  required  to  pay  $50  for  the  annual 
explosives  permit  required  by  Code 
§  387.04.29  Consequently,  motor  carriers 
that  transport  materials  that  fall  within 
all  of  the  federal  hazard  classes  are 
subject  to  an  aggregate  annual  permit 
charge  of  $450.30 

The  City's  fee  is  set  at  a  flat  rate  and 
unapportioned  to  each  motor  carrier's 
presence  in  the  City.  The  U.S.  Supreme 
C]ourt  has  declared  fees  which  are  flat 
and  unapportioned  to  be 
unconstituticmal  under  the  Commerce 
Clause  because,  among  other  things, 
such  fees  fail  the  "internal  consistency" 
test.31  The  Court  reasoned  that  a  state 
fee  levied  on  an  interstate  operation 
violates  the  Commerce  Clause  because, 
if  replicated  by  other  jurisdictions,  such 
fees  lead  to  interstate  carriers  being 
subject  to  multiple  times  the  rate  of 
taxation  paid  by  purely  local  carriers 
even  though  each  carrier's  vehicles 
operate  an  identical  number  of  miles.32 
In  addition,  because  they  are 
unapportioned,  flat  fees  cannot  be  said 
to  be  "fairly  related"  to  a  feepayer's 
level  of  presence  or  activities  in  the  fee- 
assessing  jurisdiction.33  In  a  number  of 
subsequent  cases,  courts  have  relied  on 
these  argimients  to  strike  down,  enjoin, 
or  escrow  flat  hazardous  materials  taxes 
and  fees.s*  The  City's  decision  to 
impose  its  suspect  fee  on  a  per  hazard 
class  basis  rather  than  a  per  vehicle 
basis  does  not  save  it  from  review  under 
these  constitutionally-derived  tests.  In 
fact,  a  per  hazard  class  fee  is  not  unique. 
Most  recently,  the  State  of  Wisconsin 


'"Code  §  387.04  does  not  set  a  fee  amount  for  the 
Explosives  permit,  bui  provides  that  the  permit 
"shall  be  *  *  *  in  such  form  and  detail  as  the  Chief 
prescribes."  The  Application  form  for  the 
Explosives  permit  requires  a  filing  fee  of  $50.00. 

'"Although  domestic  movements  of  Class  9 
materials  do  not  require  placarding,  the  HazMat 
permit  application  requires  disclosure  about  the 
transport  of  Class  9  shipments,  and  the  City  still 
insists  on  a  S50  fee  to  move  these  materials  on  City 
streets.  Should  the  City  reverse  itself  on  the  Class 
9  fee,  motor  carriers  would  still  be  liable  for  up  to 
$400  in  annual  permit  fees. 

3'  American  Trucking  Assn  's  v.  Scheiner,  483 
U.S.  266  (1987). 

"ttid,  294-86. 

"  Ibid.,  290-291  (citing  Commonwealth  Edison 
Co.  v.  Montana.  453  U.S.  609.  629  (1981). 

'*  American  Trucking  Assn 's  Inc.  v.  State  of 
Wisconsin.  No.  95-1714, 1996  WL  593806  (Wise. 
App.  Ct.,  October  1996);  American  Trucking  Assn's 
Inc.  V.  Secretary  of  Administration.  (613  N.E.  2d  95 
(Mass.  1993);  American  Trucking  Assn's  Inc.  v. 
Secretary  of  State,  595  A.2d  1014  (Me.  1991). 


imposed  fees  based  on  transportation 
activities  that  can  be  linked  to  placard 
requirements.  The  court  that  considered 
the  Wisconsin  hazmat  transportation  fee 
found  that  this  fee  scheme  also  violated 
the  Commerce  Clause.^'  The  substantial 
financial  burden  of  meeting  multiple 
state  fee  requirements  is  magnified 
many  times  if  local  entities  are 
permitted  to  impose  fees  on  carriers  in 
every  jurisdiction  in  which  they 
operate. 

We  submit  that  flat  fees  also  run  afoul 
of  the  HMTA  because  some  motor 
carriers,  otherwise  in  compliance  with 
the  HMRs,  will  inevitably  be  unable  to 
shoulder  multiple  flat-per  vehicle  fees, 
and  thus  be  excluded  from  some  sub-set 
of  fee-imposing  jurisdictions.  If  the 
City's  flat  fee  scheme  is  allowed  to 
stand,  similar  fees  must  be  allowed  in 
the  Nation's  other  30,000  non-federal 
jurisdictions.  The  cumulative  effect  of 
such  outcome  would  be  not  only  a 
generally  undesirable  patchwork  of 
regulations  necessary  to  collect  the 
various  fees,  but  the  balkanization  of 
carrier  areas  of  operation  and  attendant, 
unnecessary  handling  of  hazardous 
materials  as  these  materials  are 
transferred  fi'om  one  company  to 
another  at  jurisdictional  borders.  The 
increased  transfers  would  pose  a  serious 
risk  to  safety,  since  "the  more  frequently 
hazardous  material  is  handled  during 
transportation,  the  greater  the  risk  of 
mishap."  ^6 

In  recognition  of  these  outcomes, 
Congress  amended  the  HMTA,  in  1990, 
to  provide  that  a  "poUtical  subdivision 
*  *  *  may  impose  a  fee  related  to 
transporting  hazardous  material  only  if 
the  fee  is  fair  and  used  for  a  purpose 
related  to  transporting  hazardous 
material."  '7  (Emphasis  added.) 
Augmenting  this  authority,  Congress 
furfiier  provided,  in  the  1994 
amendments  to  the  HMTA,  that  DOT 
collect  information  about  the  basis  on 
which  the  fee  is  levied.^"  The  then- 
Chairman  of  the  Senate  Subcommittee 
to  authorize  the  amendment  explained 
that  DOT  was  to  use  this  authority  to 
determine  if  "hazardous  materials  fees 
are  excessive  *  *  *  and  therefore 
subject  to  preemption."  ^^  When 
determining  what  constitutes  "fair,"  the 
Chairman  clarified  that  "the  usual 
constitutional  commerce  clause 
protections  remain  applicable  and 
prohibit  fees  that  discriminate  or 


unduly  burden  interstate  commerce."  *° 
In  closely  analogous  circumstances,  the 
Supreme  Court  considered  the  meaning 
of  49  U.S.C.  1513(b),  which  authorizes 
States  to  impose  "reasonable"  charges 
on  the  users  of  airports.  The  Court  read 
the  statute  to  apply  a  "reasonableness 
standard  taken  directly  &X)m  •  •  * 
dormant  Commerce  Clause 
jurisprudence."  *i  In  the  absence  of  any 
evidence  the  Congress  meant  to  sanction 
non-federal  fees  that  are  discriminatory 
or  malapportioned,  a  "fair"  fee  within 
the  meaning  of  49  U.S.C.  5125(g)(1) 
surely  is  one  that,  at  a  minimum, 
complies  with  the  requirements  of  the 
Commerce  Clause. 

Additionally,  it  must  be  remembered 
that  the  Ordinance  imposes  its 
challenged  flat  fees  only  on  motor 
carriers  engaged  in  the  transportation  of 
placarded  types  of  quantities  of 
hazardous  materials  on  City  roads. 
However,  AWHMT  has  reviewed  the 
hazardous  materials  incident  reports 
filed  with  DOT  pursuant  to  49  CFR 
171.16  and  discovered,  for  the  five-year 
representative  period  1992-1996,  that 
204  hazardous  materials  incidents  were 
reported.*2  Forty-seven  percent  of  these 
incidents  resulted  from  shipments 
traveling  through  the  City.  Twenty  of 
the  incidents  were  in  the  air  mode, 
seventeen  were  in  the  rail  mode.  Of  the 
204  incidents  only  3  met  EKDT's 
definition  of  "serious."'*^  All  of  the 
serious  incidents  occurred  in  the  rail 
mode.  While  we  are  not  suggesting  that 
the  City  impose  flat,  inapprotioned  fees 
on  other  transportation  modes,  the  City 
clearly  has  unfairly  burdened  select 
motor  carriers  with  fees  and 
requirements  that  are  unsupported  by— 
the  risk  presented  to  the  citi^n  and/ or 
environment  of  the  City. 

For  the  above  listed  reasons,  we  assert 
that  flat  fees  are  inherently  "unfair"  and 
that  the  City's  fee  scheme  should  fall  to 
the  obstacle  test  pursuant  to  49  U.S.C. 
5125(a)(2). 

The  Shipment  Routing  and 
Prenotification  Requirements  Are 
Subject  to  Preemption  Under  the 
Obstacle  Test 

Code  §  394.06,  .08(f)  and  §  387.07 
impose  limits  on  the  transportation  of 
hazardous  materials.  As  a  condition  of 
obtaining  a  Code  §  394.08  HazMat 


''  American  Trucking  Assn 's  Inc.  v.  State  of 
Wisconsin.  No.  95-1714, 1996  WL  595806  (Wise 
App.  Ct.,  October  1996). 

'* Missouri  Pac.  HJI.  Co.  v.  Railroad  Comm'n  of 
Texas.  671  F.  Supp.  466,  480-81  (W.D.  Tex.  1987). 

"49  U.S.C.  5125(g)(1). 

"49  U.S.C.  5125(g)(2). 

"Cong.  Record,  August  11, 1994.  page  11324. 


«>ftid. 

"  Northwest  Airlines  v.  City  of  Kent,  510  U.S. 
355.  374, 127  L.Ed.  2d  183,  114  S.Ct.  855  (1994). 

*'  Hazardous  Materials  Information  System.  U.S. 
Department  of  Transportation— 1992-1996.  January 
28.  1998. 

*'  "Serious"  incidents  are  those  that  result  in  one 
or  more  of  the  following:  death:  accident/ 
derailment  of  vehicle:  evacuation  of  six  or  more 
individuals:  injury  requiring  hospitalization;  or 
road  closure. 
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permit,  motor  carriers  are  required  to 
list,  in  advance,  each  route  for  each 
delivery  and  pickup,  all  types  and 
quantities  of  hazardous  materials  to  be 
hauled  during  the  ensuing  year.**  Code 
§  394.06  prohibits  the  use  of  City  streets 
(other  than  interstate  highways)  for 
transportation  of  placarded  hazardous 
materials  other  than  from  a  point  of 
origin  or  to  a  point  of  destination. . 
Transportation  of  placarded  materials  is 
also  prohibited  on  all  City  streets  in  the 
"Downtown  Area"  between  7:00  am  and 
6:00  pm  on  weekdays.'*'  The  Code 
§  387.07  Explosives  permit,  likewise, 
prohibits  the  transportation  of 
explosives  through  the  City  "where  an 
alternate  route  lying  wholly  without 
such  corporate  limits  may  be  available 
and  will  not  place  an  'unreasonable' 
burden  on  such  transportation."** 
Additionally,  routes  to  be  taken  in  the 
City  for  the  transportation  of  explosives 
"shall  be  designated  by  the  Director  of 
Public  Safety  *  *  *."*'  The  Explosives 
permit  application  requires  that  the  Fire 
Prevention  Bureau  "be  notified  24  hours 
in  advance  of  all  deliveries.  "** 
The  HazMat  and  Explosives 
Ordinances'  routing  requirements 
include  the  requirement  to  use  interstate 
highways,  time-of-day  and  day-of-week 
travel  restrictions,  and  the  requirement 
to  avoid  the  City  altogether  if  alternative 
routing  is  available.  The  time-of-day  and 
day-of-week  restrictions  compel 
transporters  to  deliver  non-Cleveland 
bound,  non-hazardous  material 
elsewhere  first,  keeping  hazardous 
materials  on  the  road  longer  or  to  wait 
outside  the  City  until  the  time 
restriction  is  lifted  thus  increasing  the 
risk  to  adjoining  communities.  The 
•outright  batt  on  explosives 
transportation  through  the  City  when  in 
the  judgment  of  the  Fire  Chief  an 
alternative  route  exists  likewise  would 
have  the  same  otherwise  effect  on 
surrounding  communities.  These 
restrictions  also  do  not  contemplate  the 
disruption  to  Cleveland-area  businesses 
awaiting  delivery  of  non-hazardous 
materials  if  these  products  are  loaded  on 
a  vehicle  with  cargo  requiring  a 
placard — a  common  practice  among  so- 
called  "less-than-truckload"  carriers. 
There  is  no  evidence  in  either 
Ordinance  that  the  City  consulted  with 


adjoining  affected  jurisdictions  that  may 
be  adversely  impacted  by  hazardous 
materials  traffic  bound  to  or  from  the 
City  which  is  delayed  in  those 
jurisdictions  as  a  result  of  the  routing 
requirements  of  the  Ordinances. 
Generally,  DOT  has  found  inconsistent 
and  preempted  such  requirements.*® 
More  importantly,  as  a  consequence  of 
amendments  to  the  HMTA  in  1990, 
Congress  provided  a  process  to  establish 
standards  for  the  routing  of  hazardous 
materials.  States,  not  localities,  are 
charged  to  ensure  compliance  with  the 
standards  in  their  respective 
jurisdictions.*" 

The  City's  24-hour  advance  notice  of 
explosives  shipments  obviously  is 
imderstood  to  be  a  shipment 
prenotification  requirement.  Perhaps 
not  as  blatant,  the  City's  requirements  to 
file  routes  as  well  as  the  City's 
requirements  to  disclose  types  and 
quantities  of  hazardous  materials  to  be 
moved  in  the  City  also  qualify  as  a  form 
of  shipment  prenotification.  These 
requirements  carmot  be  accomplished, 
as  the  City  suggests,  on  an  annual  basis. 
Compliance  requires  a  shipraent-by- 
shipment  prior  notice.  Motor  carriers, 
for  example,  hold  themselves  out 
continuously  to  the  shipping  public  to 
haul  whatever  commodity  may  be 
tendered  to  them  at  any  given  time. 
These  carriers  frequently  do  not,  and 
cannot  know,  even  one  day  in  advance 
either  their  routings  or  their  cargo.  Even 
the  City's  temporary  permit  is  not  a 
remedy  because  a  carrier  may  avail  itself 
of  a  temporary  permit  only  one  time  in 
a  calendar  year.'*  Consequently,  the 
Ordinances  force  motor  carriers,  for  all 
but  routine  scheduled  pick-ups  and 
deliveries,  to  wait  on  roads  outside  the 
City  while  attempting  to  obtain  approval 
of  each  route  before  entering  the  City. 
DOT  has  determined  that 
prenotification  is  a  field  totally 
occupied  by  the  HMRs  and  that  local 
requirements  for  advance  notice  of 
hazardous  materials  transportation  that 
have  the  potential  to  delay  traffic  are 
inconsistent  and  preempted.'^ 


**  See  attached  HazMat  Permit  Application. 

*'  Code  §  394.0B(e)  allows  the  Fire  Chief  to  grant 
permits  to  operate  in  exception  to  S  304.06  only  if. 
in  the  judgment  of  the  Fire  Chief,  (1)  need  is  shown 
that  the  delivery  can  only  occur  during  restricted 
hours:  and  (21  that  the  transportation  is  in  the 
"public  interest." 

'•'Code  §  387.07(b).  "Unreasonable"  is  not 
defined. 

"  Code  §  387.07(d). 

<■  Explosives  Application,  Note  3. 


<» Inconsistency  Ruling  (1R)-1.  43  FR  16954 
(April  20, 1978);  IR-2.  44  FR  75566  (December  20, 
1979):  IR-3,  46  FR  18918  (March  26. 1981):  K-IO. 
49  FR  46645  (November  27. 1984):  K-ll,  49  FR 
46647  (November  27. 1984):  IR-14,  49  FR  46656 
(November  27. 1984);  IR-16.  49  FR  20872  (May  20. 
1985):  IR-20.  52  FR  24396  Qune  30. 1987);  IR-23; 
53  FR  5538  (February  24.  1988);  and  IR-32.  55  FR 
36736  (September  6. 1990). 

*op.L.  101-615.  Section  4(b). 

"Codes  394.08(b). 

»*IR-8(A).  52  FR  13000  (April  20. 1987);  and  IR- 
6.  48  FR  760  (January  6. 1983).  Colo.  Pub.  Util.      . 
Commn  v.  Harmon.  951  F.2d  1571  (10th  Cir.  1991). 


Indemnification  and  Insurance  Filing 
Requirements  Violate  Federal  Law  and 
Are  Preempted  Under  the  Obstacle  Test 

Code  §  394.08  provides  that  proof  of 
insurance  or  self-insurance  must  be 
provided  with  the  motor  carrier's 
application  for  a  HazMat  permit. 
Likewise,  an  "exact  copy"  of  a  carrier's 
insurance  policy  must  be  "deposited 
with  the  City  before  the  issuance  of  the 
(Explosives]  permit."''  In  addition,  the 
Explosives  Ordinance  requires  the 
insurer  to  give  the  City  ten  days  notice 
in  writing  before  the  cancellation  of  any 
poUcy.'* 

Not  only  do  the  Ordinances  not 
provide  for  evidence  of  surety  bonds,  if 
this  is  the  method  chosen  by  the  motor 
carrier  to  satisfy  federal  responsibility 
requirements,"  but  it  flies  in  the  face  of 
Congressional  enactments  that  have 
prohibited  since  January  1, 1994  state 
ability  to  require  proof  of  insurance 
from  instate  motor  carriers  unless  the 
state  participates  in  the  SSRS  (Single 
State  Registration  System)  program,  and 
then  filings  can  only  be  required  in  the 
carrier's  base  state.'^  Federal  rules  also 
provide  that,  in  the  event  of  a 
cancellation  or  change  of  policy  holder, 
a  carrier — not  the  carrier's  insurance 
agent — must  "supplement  its  filings  as 
necessary  to  ensure  that  current 
information  is  on  file."*'  Finally,  "[t]o 
the  extent  any  State  registration 
requirement  imposes  obligations  in 
excess  of  these  specific  (under  Federal 
law)  the  requirement  is  an  unreasonable 
burden  on  (interstate)  transportation."'" 
If  Congress  so  limited  the  abiHty  of  the 
various  states  to  obtain  this  information, 
it  stands  to  reeison  that  Congress 
likewise  intended  to  bar  the  over  30,000 
local  jurisdictions  in  the  County  fixjm 
imposing  similar  multiple  proof-of- 
insurance  requirements. 

While  comparable  insurance 
requirements  are  not  currently  foimd  in 
the  HMRs,  it  must  be  remembered  that 
the  City's  financial  responsibility 
requirements  apply  only  to  motor 
carriers  transporting  hazardous 
materials.  The  HMTA  does  authorize 
DOT  to  issue  permits  for  the 
transportation  of  hazardous  materials 
only  to  motor  carriers  that,  among  other 
things,  "comply  with  appUcable  United 
States  motor  carrier  safety  laws  and 
regulations  and  applicable  njinimum 
financial  responsibility  laws  and 
regulations."  '»  DOT's  "obstacle  test" 


"Codes  387.09(a). 
"Codes  387.09(c). 
"49CFR387. 
"49  U.S.C.  14504(b). 
"  49  CFR  1023.4(C)(2). 
"  49  CFR  1023.4(h). 
"49  U.S.C  5109(a)(3). 
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preemption  authority  provides  that  non- 
federal requirements  are  preempted  if 
"the  requirement  of  the.  .  .political 
subdivision  *  *  *  as  appUed  or    - 
enforced,  is  an  obstacle  to 
accomplishing  and  carrying  out  this 
chapter  or  a  regulation  prescribed  under 
this  chapter."  (Emphasis  added.)  In 
short,  a  specific  HMR  does  not  have  to 
be  the  basis  from  which  a  determination 
of  obstacle  preemption  is  made.*° 

The  DOT  has  found  that  non-federal 
hazardous  materials  transportation 
indenmification,  bonding,  or  insurance 
requirements  differing  from  Federal 
requirements  are  inconsistent  and 
preempted.**  This  view  has  been 
supported  by  the  courts.*^ 

Ordinance  Requirement  for  Vehicle 
Inspections  is  Subject  to  Review  Under 
the  Obstacle  Test 

Code  §  387.08(a)  requires  that 
"[v]ehicles  used  in  the  transportation  of 
explosives  shall  be  inspected  and 
approved  by  the  Fire  Qiief  or  his  duly 
authorized  representative  before  a 
permit  for  such  transportation  may  be 
issued."  As  a  permit  condition,  the 
inspection  is  valid  for  a  year.  DOT  has 
preempted  vehicle  inspection 
requirements  in  the  past  because  the 
inspections  could  not  be  accompUshed 
with  "unnecessary  delay"  within  the 
meaning  of  49  CFR  177.853(a)  and 
consequently  the  challenged 


"°  Surely  Congress  meant  the  Secretary  to 
consider  the  entire  regulatory  scheme  required  of  a 
motor  carrier  in  determining  what  rules  were 
necessary  to  ensure  the  safe  transportation  of 
hazardous  materials.  We  could  have  just  as  easily 
cited  to  the  Secretary's  silence  in  terms  of  a 
regulatory  standard  in  the  HMRs  as  an  affirmative 
determination  that  some  type  of  requirement  was 
not  necessary  to  the  safe  transportation  of 
hazardous  material.  We  believe  it  is  appropriate  and 
necessary  that  RSPA  consider  the  rules  of  other 
federal  agencies  or  departments  within  DOT  and 
the  meaning  of  regulatory  silence  within  the  HMRs 
in  determining  matters  of  hazardous  materials 
preemption  particularly  when  the  challenged  non- 
federal requirements  are  applicable  only  to  persons 
who  transport  or  offer  for  transport  hazardous 
materials.  Without  such  a  view,  any  number  of  non- 
federal conditions  in  areas  such  as  planning, 
emergency  response,  or  vehicle  accouterments 
could  be  envisioned  which  would  just  as  effectively 
frustrate  the  transportation  of  hazardous  materials 
in  interstate,  intrastate,  or  foreign  commerce  as  non- 
federal rules  concerning  shipping  papers,  packaging 
standards,  or  other  more  traditional  forms  of 
hazardous  materials  regulations.  We  believe  that 
any  non-federal  requirement  that  pertains  only  to 
the  transportation  of  hazardous  materials  is  within 
RSPA's  purview  to  consider  under  the  preemptive 
authority  of  the  HMTA. 

•>  IR-10.  49  FR  46645  (November  27.  1984);  IR- 
25,  54  FR  16308  (April  21, 1989);  and  IR-31.  55  FR 
25571  (June  21. 1990). 

■>  Colomdo  Pub.  Utilities  Comm'n  v.  Hannon, 
951  F.2d  (10th  Cir.  1991). 


requirements  failed  the  obstacle  test  of 
the  HMTA.83 

While  we  have  no  current  evidence 
that  the  City  is  enforcing  its  vehicle 
inspection  requirement,  as  such  may  not 
be  able  to  satisfy  the  obstacle  test 
condition  "as  appUed  or  enforced,"  we 
maintain  that  the  requirement  should 
not  be  allowed  to  stand.  On  its  face,  the 
requirement  contains  the  elements  that, 
if  enforced,  would  be  impossible  to 
satisfy  without  "unnecessary  delay." 
Moreover,  DOT  should  consider 
additional  facts  that  would  reasonably 
cause  a  carrier  to  (1)  decide  not  to 
piu'sue  obtaining  an  Explosives  permit 
because  of  the  disruption  to  business 
operations  of  the  inspection 
requirement,  thus  causing  the  carrier  to 
avoid  the  Qty  when  the  possibility 
exists  that  the  carrier  woidd,  for 
whatever  reason,  exist  an  interstate 
highway  and  shifting  the  potential  risk 
of  such  transportation  to  other 
jurisdictions;  or  (2)  leave  carriers  with 
permits  in  a  perpetual  state  of 
imcertainty  and  confusion  about  their 
compliance  status  with  the  Code.  These 
facts  include  the  fact  that  the 
requirement  exists  in  the  Code,  that  the 
Code  with  the  vehicle  inspection 
requirement  is  distributed  to  persons 
requesting  information  from  the  Qty 
about  its  requirements  to  transport 
explosives  in  the  City,  and  that  the  Qty 
provides  no  explanation  that 
enforcement  of  the  requirement  has 
been  withheld  (if  it  has). 

Ordinance  Requirement  for  Multiple 
Fire  Extinguishers  is  Subject  to  Review 
Under  Substantively-the-Same-As  and/ 
or  the  Obstacle  Test 

Code  §  387.08(a)(6)  requires  that  all 
vehicles  operating  under  a  Explosives 
permit  in  the  Qty  "be  equipped  with  at 
least  two  fire  extinguishers  *   *   * 
inspected  and  approved  by  the  (Fire) 
Chief,  or  his  duly  authorized 
representative  upon  the  issuance  of  the 
permit."  The  federal  motor  carrier  safety 
regulations  (FMCSRs)  provide  that 
vehicles  used  to  transport  hazardous 
materials  be  equipped  with  one  fire 
extinguisher.** 

Under  a  "substantively-the-same-as 
test"  review,  we  would  argue  that  the 
Qty's  requirement  for  two  fire 
extinguishers  in  nothing  more  than  a 
requirement  that  substantively  diffiers 
from  the  HMRs  to  qualiiy  a  "container," 
in  this  case  a  motor  vehicle,  to  transport 
packages  of  hazardous  materials  that  are 
otherwise  in  compUance  with  the 


HMRs."  RSPA  has  "established  *  •  * 
the  principle  that  the  HMR  provisions 
concerning  hazardous  materials 
transportation  •  *  *  accessories;  *  *  • 
have  fully  occupied  that  regulatory  field 
(and  that]  those  subjects  are  the 
exclusive  province  of  the  Federal 
Government."" 

If  an  "obstacle  test"  review  is  used, 
we  argue  that  the  Code  does  not  provide 
any  justification  to  support  its  view  that 
the  federal  standard  is  inadequate.  If  it 
is  permissible  for  the  City  to  require 
multiple  fire  extinguishers  that  are  — 
deemed  "adequate"  only  at  the 
discretion  of  the  Fire  Chief,  then  it  is 
permissible  for  other  jurisdictions  to  do 
the  same.  For  an  interstate  carrier  of 
hazardous  materials,  such  diverse 
requirements  cannot  be  tolerated 
particularly  when  they  are  non- 
reciprocal — ^neither  recognizing 
comparable  federal  standards,  nor  even 
other  non- federal  standards  if  they  exist 
We  believe  this  requirement  poses  an 
unnecessary  and  unreasonable  burden 
on  motor  carriers  of  hazardous  materials 
that  operate  in  multiple  jurisdictions 
and  that  the  requirement  should  be 
preempted  pursuant  to  49  U.S.C. 
5125(a)(2).*' 


■>  Preemption  Determination  4(R)  58  FR  48933 
(September  20, 1993).  affirmed  on  reconsideration 
60  FR  8800  (February  15. 1995). 

•«40  CFR  393.95. 


"49  U.S.C  5125(b)(1)(E). 

••IR-22,  52  FR  46574, 46582  (December  8. 1967). 

•'The  AWHMT  cites  standards  of  the  FMCSRs  as 

examples  of  federal  rules  to  which  the  City 
requirement  might  be  compared.  We  realize  that 
these  requirements  are  not  de  facto  repeated  in  the 
HMRs.  However,  they  are  certainly  given  dejure 
meaning  pursuant  to  49  CFR  177.804.  Again,  we 
believe  it  is  approriate  and  necessary  that  RSPA 
consider  the  rules  of  other  federal  agencies  or 
departments  within  DOT  and  the  meaning  of 
regulatory  silence  within  the  HMRs  in  determining 
matters  of  hazardous  materials  preemption 
particularly  when  the  challenged  non-federal 
requirements  are  applicable  only  to  persons  who 
transport  or  offer  for  transport  hazardous  materials. 
We  believe  that  any  non-federal  requirement  that 
pertains  only  to  the  transportation  of  hazardous 
materials  is  within  RSPA's  purview  to  consider 
under  the  preemptive  authority  of  the  HMTA.  As 
noted  above,  non-federal  requirements  are 
preempted  if  under  the  "obstacle  test"  if  the  non- 
federal requirement  is  an  obstacle  to  accomplishing 
and  carrying  out  federal  hazmat  law.  With  regard 
to  the  FMCSRs,  federal  law  provides,  as  a  condition 
of  obtaining  a  federal  permit  to  transport  hazardous 
materials  by  highway,  that  a  motor  carrier  "comply 
with  applicable  United  States  motor  carrier  safety 
U%vs  and  regulations  •  •  •  ."  [49  U.S.C. 
S109(a)(3).j  In  other  words,  a  specific  HMR  does  not 
have  to  be  the  basis  from  which  a  determination  of 
preemption  is  made.  This  view  is  consistent  with 
the  findings  of  the  HMTA  which  states,  in  part,  that 
non-federal  requirements  "which  vary  txm  Federal 
laws  and  regulations  pertaining  to  the 
transportation  of  hazardous  materials  •  •  •  craat(e] 
the  potential  for  reasonable  hazards  in  other 
jurisdictions  and  confoundlj  shippers  and  carriers 
which  attempt  to  comply  |and)that  the  movement 
of  hazardous  materials  *  *  *  shall  be  conducted  in 
a  safe  and  efficient  manner."  (Emphasis  added). 
(Pub.  I.  101-615  $(2)(3).) 
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Application  Requirement  for  Vehicle 
Escort  is  Subject  To  Review  Under  the 
Obstacle  Test 

While  we  find  no  specific  authority 
for  the  requirement  in  the  City's 
Explosives  Ordinance,  the  application 
for  the  Explosives  permit  requires  a 
"police  escort  *  *  *  if  more  than  250 
pounds  are  transported.  "^^  The 
transportation  of  hazardous  materials  is 
a  highly  regulated  enterprise.  DOT  has 
established  extensive  requirements  for 
such  transportation,  including 
requirements  for  vehicle  escort  if  the 
vehicle  carriers  certain  RAM 
shipments.««  The  fact  that  the  HMR 
requires  escort  vehicles  only  for  RAM 
shipments  shows  RSPA's  intent  not  to 
require  them  for  transport  of  other 
hazardous  materials.  The  courts  have 
held  that  non-federal  requirements  for 
escort  vehicles  are  preempted  under  the 
obstacle  test  because  such  requirements 
interfere  with  Federal  uniformity  in  an 
unsafe  and  burdensome  manner.'" 

Permit  Requirements  at  Odds  With 
Federal  Requirements  Have  the 
Potential  To  Delay  Transportation  and 
Are  Preempted  Under  The  Obstacle  Test 

Code  §  394.08  and  §  387.02(g).  .04  and 
.07  provide  authority  for  the  City  to 
issue  annual  permits  for  the 
transportation  of  hazardous  materials 
and  explosives  on  City  streets.  Copy(ies) 
of  the  Permit(s)  must  be  carried  on  each 
subject  vehicle.  As  discussed  above, 
both  permits  require  that  consignee(s)/ 
Consignor(s)  be  hsted,  that  insurance 
information  be  filed,  that  routes  be 
declared  for  approval,  and  that  the  types 
and  quantities  of  hazardous  materials  to 
be  transported  be  disclosed. 
Additionally,  the  HazMat  permit 
requires  that  "emergency  contact 
numbers"  be  provided  and  that  clean-up 
contractor  identified.  The  Explosive 
permit  requires,  as  discussed  above,  the 


•■Explosives  Permit  Application,  Note  3. 

"49  CFR  173.457(b)(2). 

'0  Chlorine  Institute,  Inc.  v.  Calif.  Hwy.  Patrol, 
Civ.  S-92-396  (E.D.  Cal.,  September  16. 1992). 
affd.  29  F.3d  495  (9th  Cir.  1994). 


additional  fire  extinguisher,  the  police 
escort,  and  the  prenotification  of  all 
deliveries. 

During  the  1990  reauthorization  of  the 
HMTA,  Congress  found  that  "many 
States  and  localities  have  enacted  laws 
and  regulations  which  vary  from 
Federal  laws  and  regulations  pertaining 
to  the  transportation  of  hazardous 
materials,  thereby  creating  the  potential 
for  unreasonable  hazards  in  other 
jurisdictions  and  confounding  shippers 
and  carriers  which  attempt  to  comply 
with  multiple  and  conflicting  .  .  . 
permitting  .  .  .  requirements."  To 
address  this  problem,  Congress 
specifically  authorized  the  federal 
government  to  issue  permits  to  motor 
carriers  transporting  hazardous 
materials,  and  allowed  states  to  issue 
such  permits  if  the  permits,  based  on  a 
federal  rule,  were  uniform  and 
reciprocal.'^  Congress  could  have  but 
did  not  affirm  a  role  for  locaUties  in  this 
regulatory  field.  Congress  surely  could 
not  have  intended  to  grant  localities — 
over  30,000  localities  nationwide — 
authority  it  was  unwilHng,  except  imder 
limited  circiunstances,  to  grant  to  the 
states.  The  City  HazMat  and  Explosives 
permits  apply  to  selected  hazardous 
materials,  involve  extensive  information 
and  documentation  requirements,  and 
contain  discretion  as  to  permit  issuance. 
The  courts  have  found  that 
"(cjumulatively,  these  factors  constitute 
unauthorized  prior  restraints  on 
shipments  of  *  *  *  hazardous  materials 
that  are  presumptively  safe  based  on 
their  compliance  with  Federal 
regulations."  '^  DOT  should  find  these 
permits  preempted  imder  the  obstacle 
test  based  on  the  onerousness  and  the 
sheer  impossibility  of  fully  and 
efficiently  complying  with  the  permits' 
conditions  without  causing  unnecessary 
delay  in  the  transportation  of  hazardous 
materials. 


"  49  U.S.C.  5109*5119. 
'*  Southern  Pac.  Transp.  Co.  v.  Public  Serr. 
Comm-n  of  Nevada.  909  F.2d  352  (9th  Cir.  1990). 


Conclusion 

The  City's  HazMat  and  Explosives 
Ordinances  impose  requirements  on  the 
transportation  of  certain  hazardous 
materials  which  we  believe  are 
preempted  by  federal  law.  The  City  is 
enforcing  the  above  suspect 
requirements.  Despite  good-faith  efforts 
to  deal  directly  with  the  City  on  these 
matters,  the  City  has  not  responded  to 
our  concerns.  We  can  no  longer  ignore 
the  determination  of  the  City  to  enforce 
its  suspect  regulatory  requirements. 
Consequently,  we  request  timely 
consideration  of  the  concerns  we  have 
raised. 

Certification 

Pursuant  to  49  CFR  107.205(aj,  we 
hereby  certify  that  a  copy  of  this 
application  has  been  forwarded  with  an 
invitation  to  submit  comments  to: 
Sharon  Sobol  Jordan,  Director  of  Law, 
City  of  Cleveland,  City  Hall— Rm.  106, 
601  Lakeside  Ave.,  Cleveland,  OH 
44114. 

Respectfully  submitted,  ^ 

Michael  Carney, 
Chairman 

Enclosures 

cc:  Ed  Bonekemper,  Asst.  Chief  Counsel 
for  Hazardous  Materials  Safety, 
RSPA— DCC-10,  U.S.  Department  of 
Transportation,  400  Seventh  St.,  SW, 
Washington,  DC  20590. 

Attachments 

(A)  City  HazMat  Ordinance  §  394. 

(B)  City  Explosives  Ordinance  §  398. 

(C)  HazMat  Permit  Application. 

(D)  Explosives  Permit  Application. 

(E)  Affidavits  of:  \V.  Barry  Olsen, 
Freehold  Cartage,  Inc.,  Connie  Buschur, 
Metropolitan  Environmental,  Inc., 
Susan  Camara,  Roadway  Express,  Inc., 
Karla  Simmons,  Tri-State  Motor  Transit 
Co. 

(F)  Sample  notice  of  City's  current 
effort  to  enforce  its  permit  requirement. 
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The  President 


Pniclamatioii  7121  of  September  15,  1998 
National  Hispanic  Heritage  Month,  1998 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  presence  of  Hispanics  on  this  continent-  predates  the  founding  of  our 
Nation,  and,  as  among  the  first  to  settle  in  the  New  World,  Hispanics 
and  their  descendants  have  had  a  profound  and  lasting  influence  on  Amer- 
ican history,  values,  and  culture.  Since  the  arrival  of  the  earliest  Spanish 
settlers  more  than  400  years  ago,  millions  of  Hispanic  men  and  women 
have  come  to  the  United  States  from  Mexico,  Puerto  Rico,  Cuba  and  other 
Caribbean  regions.  Central  America,  South  America,  and  Spain,  in  search 
of  peace,  freedom,  and  a  more  prosperous  future.  They  brought  with  them 
a  deep  commitment  to  family  and  community,  a  strong  work  ethic,  and 
an  unwavering  belief  in  the  American  Dream. 

In  a  Nation  that  derives  so  much  of  its  strength  6x)m  many  cultures  and 
races,  Hispanic  Americans  are  a  thriving  force  in  our  society  and  a  vital 
part  of  our  economy.  For  example,  businesses  started  and  operated  by  His- 
panic women  constitute  one  of  the  fastest-growing  categories  of  small  busi- 
ness in  the  United  States  today.  This  entrepreneurial  spirit  has  contributed 
to  the  strongest  U.S.  economy  in  a  generation. 

As  we  approach  the  21st  century  and  face  the  challenges  of  a  global  economy, 
we  recognize  that  the  success  of  our  Nation  is  closely  tied  to  the  success 
of  our  citizens  of  Hispanic  heritage,  who  are  a  large  and  increasing  segment 
of  our  population.  My  Administration  is  committed  to  ensuring  that  Hispanic 
Americans  have  the  opportunities  they  need  to  realize  their  dreams  of  a 
better  life. 

The  key  to  those  dreams  is  education.  We  must  continue  to  reach  out 
to  Hispanic  youth,  encouraging  them  to  stay  in  school,  graduate  &t)m  high 
school,  and  go  on  to  college  so  that  they  can  compete  successfully  for 
good  jobs  and  take  advantage  of  promising  career  opportunities.  As  part 
of  these  efforts,  my  Administration  is  committed  to  ensuring  that  our  $600 
million  Hispanic  Education  Action  Plan  is  fully  fimded.  This  initiative  will 
provide  the  investments  needed  to  help  Hispanic  students  master  basic 
skills  and  become  proficient  in  English.  It  will  also  assist  schools  in  imple- 
menting reforms  to  reduce  dropout  rates,  enable  adults  to  receive  basic 
skills  training  and  participate  in  English-as-a-second-language  programs,  and 
o^r  assistance  to  colleges  and  imiversities  that  serve  large  numbers  of 
Hispanic  students. 

This  month,  as  we  remember  with  special  gratitude  the  gifts  that  Hispanic 
Americans  bring  to  every  aspect  of  our  national  life,  let  us  reaffirm  our 
efforts  to  ensure  that  all  Hispanic  American  families  have  the  tools  and 
opportunities  they  need  to  make  the  most  of  their  lives.  Working  together, 
we  can  meet  the  challenges  of  the  21st  century  in  a  way  that  will  celebrate 
our  differences  and  unite  us  around  our  common  values. 

To  honor  Hispanic  Americans  for  their  many  contributions  to  our  Nation 
and  our  culture,  the  Congress,  by  Public  Law  100-402,  has  authorized  and 
requested  the  President  to  issue  annually  a  proclamation  designating  Septem- 
ber 15  through  October  15  as  "National  Hispanic  Heritage  Month." 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  15  through  October  15,  1998, 
as  National  Hispanic  Heritage  Month.  I  call  upon  all  government  officials, 
educators,  and  the  people  of  the  United  States  to  honor  this  observance 
with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


OOlAjAiLUA  ^j\Uiodb^G^k^ 
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Proclamation  712?  of  September  15,  1998 

National  Historically  Black  Colleges  and  Universities  Week, 
1998 


By  the  President  of  the  United  States  of  America 


A  Proclamation 

Education  has  always  been  at  the  heart  of  opportunity  in  America.  That 
has  never  been  more  true  than  today,  when  a  revolution  in  technology 
is  fundamentally  changing  the  way  we  live  and  work  and  learn.  In  this 
new  era  of  dynamic  challenge  and  possibility,  we  recognize  that  the  best 
opportunities  for  personal  and  professional  success  will  go  to  those  who 
are  well  educated.  Our  Nation's  Historically  Black  Colleges  and  Universities 
(HBCUs)  play  a  vital  role  in  helping  to  extend  access  to  a  quality  education. 

Established  before  and  just  after  the  Civil  War  to  educate  fi«e  black  students, 
these  institutions  have  been  African  Americans'  primary  route — and  for  many 
the  only  route — ^to  higher  education.  Struggling  to  exist  in  a  segregated 
society,  striving  to  keep  tuition  affordable  despite  limited  financial  resources, 
these  schools  nonetheless  upheld  their  mission  of  academic  excellence  and 
equal  opportunity. 

Even  after  the  1954  Supreme  Court  ruling  that  ended  legal  segregation  of 
America's  public  schools,  the  need  for  HBCUs  did  not  disappear.  These 
schools  continue  to  provide  young  African  Americans  and  other  students 
with  a  nurturing  and  affirming  environment.  Today,  America's  105  HBCUs 
are  educating  almost  300,000  African  Americans,  and  they  count  among 
their  graduates  the  majority  of  our  Nation's  African  American  military  offi- 
cers, physicians.  Federal  judges,  elected  officials,  and  business  executives. 
The  distinguished  faculty  members  at  HBCUs  serve  as  role  models  and 
mentors,  challenging  students  to  reach  their  full  potential  and  to  refuse 
to  set  limits  on  their  dreams.  HBCUs  are  a  source  of  great  pride  and  a 
symbol  of  economic,  social,  and  political  growth. 

As  our  Nation  grows  increasingly  diverse  in  race,  culture,  and  ethnic  back- 
ground, these  institutions  are  a  valuable  source  of  knowledge  about  the 
history  and  heritage  of  African  Americans,  serving  as  keepers  of  significant 
archives  and  centers  for  the  study  of  African  Americans'  many  contributions 
to  the  life  of  our  Nation.  Most  important,  these  schools  continue  to  champion 
the  cause  of  equal  access  to  education.  With  a  notable  past,  a  dynamic 
present,  and  a  promising  future,  America's  HBCUs  are  helping  to  prepare 
our  Nation's  young  people  for  the  challenges  and  opportunities  of  the  new 
millennium. 

NOW,  THEREFORE,  I,  WILIJAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  20  through 
September  26,  1998,  as  National  Historically  Black  Colleges  and  Universities 
Week.  I  call  upon  the  people  of  the  United  States,  including  government 
officials,  educators,  and  administrators,  to  observe  this  week  with  appropriate 
programs,  ceremonies,  and  activities  honoring  America's  Historically  Black 
Colleges  and  Universities  and  thefr  graduates. 


49818  '    Federal  Register /Vol.  63.  No.  180/Thursday.  September  17,  1998 /Presidential  Documents 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-eight, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 


l)j\)ijAiL^AA^jiVMid^^ 
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48106,  49005,  49434.  49436 

59 48806,  48819,  48849 

60 49382,49442 

62 47436 

63 46526,49455 

69...... 49459 

80 49459 

1 41 47098 

1 42 48076 

143 47098 

180 48109,  48113,  48116, 

48579,  48586.  48594.  48597, 

48607,  49466,  49469,  49472, 

49479 

1 85 » 48597 

264 49384 

265 49384 

268 48124 

300 48448 

721 481 57 

745 - 46668 

Proposed  Rules: 

51 46952 

52 46732.  46733,  46942, 

47217,  47217,  47458.  47459, 
49053,  49056,  49058,  49517 

62 47459 

63 48890 

80 49317 

86 48464,  48664 

1 35 48078 

141 471 15 

143 47115 

180 48664 

30D 49321 

721 48127.  49518 

746 46734 

41  CFR 

301 47438 

42  CFR 

1000 46676 

1 001 46676 

1 002 46676 

1005 46676 

Proposed  Rules: 

5 46538 

51c „ -....46538 

409 47552 

410 47552 

41 1 47552 

412 47552 

413 - 47552 

419 47552 

489 47552 

498 47552 

1 001 46736 

1002 46736 

1 003 46736.  47552 

44  CFR 

64 49288 

45  CFR 

Proposed  Rules: 

1 207 46954 

1208 46963 

1209 .46972 

2551 46954 

2552 46963 

2553 46972 
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46  CFR 

Proposed  Rules; 

249 .47217.49161 

47  CFR 

Ch.  I 47460 

1 47438,  4861 5 

54. 48634 

69 48634 

73 .48615.  49291.  49487. 

49667 

74 : 48615 

90 49291 

Proposed  Rules; 

61 Z 49520 

63..... 49520 

69 „.49520 

73 46978,  46979,  49323, 

49682,  49683,  49684 


97 49059 

48  CFR 

246 „ 47439 

1 504 46898 

1542 46898 

1552 46898 

Proposed  Rules: 

16 48416 

232 47460 

252 47460 

1509 49530 

1552 49530 

49  CFR 

172 48566 

173 48566 

1 74 .._ 48566 

175 „ 48566 

176 ...48566 


.48566 
.46692 
.49382 


177 

195 

213 

571 

1 002 46394 

1 1 82 _ 46394 

1187 36394 

1 1 88 .46394 

Proposed  Rules: 

171 46844 

172 46844 

173 ...„ 46844 

178 46844 

229 48294 

231 48294 

232 „ 48294 

572 .46979,49981 

50  CFR 

17 46900.  48634,  49006, 


49022 

20 36399 

32 4691 0 

100..„ 46394 

226 46693 

227 „ 49035 

285 48641.  49296,  49668 

660 46701 

679 47461.  48634,  49296. 

49668 
Proposed  Rules: 

17 „....48162,  48165,  48166, 

49062, 49063,  49065,  49539 

229 48670 

622 47461 

648 47218,  48167,  48168, 

48465 
679 46993,  47218,  49540 


IV 


REIMNDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  akj 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal  - 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  17, 
1998 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 
Watches  and  watch 
movements: 
Allocations  of  duty 
exemptions — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  put)lished  9-17- 
98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Reporting  and  recordkeeping 
requirements;  put)lished  8- 
18-98 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  insurance 
programs: 

Single  family  mortgagee's 
origination  approval 
agreement;  termination; 
published  8-18-98 
INTERIOR  DEPARTMENT 
Watches  and  watch 
movements: 
Allocations  of  duty 
exemptions — 
Virgin  Islands,  Guam, 
Anrwrican  SanK>a.  arxj 
Northern  Mariana 
Islands;  published  9-17- 
98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vessel  inspection  attematives: 
Streamlined  inspection 
program;  establishment; 
published  8-18-98 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  put>lished  9-2-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dates  (dornestic)  produced  or 
pacited  in  California; 
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comments  due  by  9-22-98; 
published  7-24-98 
Orariges  and  grapefruits 
grown  in  Texas;  comments 
due  by  9-22-98;  published 
7-24-98 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
9-22-98;  published  9-2-98 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Animal  welfare: 
Dogs  and  cats;  hunrtane 
harKlling,  care,  and 
treatment,  facilities 
licensing  requirements: 
comments  due  by  9-23- 
98;  published  8-26-98 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 
Housing  Opportunity 
Program  Extension  Act  of 
1996;  imptementatiorv— 
Guaranteed  rural  rental 
housing  program; 
comments  due  t)y  9-21- 
98;  published  7-22-98 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Program  regulations: 
Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementation — 
Guaranteed  rural  rental 
housing  program; 
comments  due  l)y  9-21- 
98;  published  7-22-98 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations: 
Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementation — 
Guaranteed  njral  rental 
housir>g  program; 
comments  due  t)y  9-21- 
98;  published  7-22-98 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 
Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementation — 
Guaranteed  rural  rental 
housing  program; 
comments  due  by  9-21- 
98;  published  7-22-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  consen/ation  and 
management: 


Alaslta;  fisheries  of 
Exclusive  EcorK>mic 
Zone- 
Pacific  cod;  comments 
due  by  9-21-98; 
published  9-4-98 
Northeastern  United  States 
fisheries — 
Mid-Atlantic  Fishery 
Management  Council; 
hearings;  comments 
due  by  9-25-98; 
published  8-27-98 
Ocean  and  coastal  resource 
management 
Marine  sarxjtuaries — 
Olyn^  Coast  National 
Marine  Sarx^tuary,  WA; 
seabird  definition; 
comments  due  by  9-24- 
98;  published  8-25-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 
Foreign  futures  and  options 
transactions: 
Foreign  boards  of  trade; 
computer  terminals 
placement  in  United 
States;  concept  release; 
comments  due  by  9-22- 
98;  published  7-24-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Open  access  same-time 
information  system; 
comments  due  by  9-21- 
98;  published  8-7-98 
Public  utility  mergers,  etc; 
applications  filing 
requirements;  comments 
due  by  9-22-98;  published 
4-24-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Chromium  compourxte; 
industrial  process  cooling 
tower  emissions; 
comments  due  by  9-21- 
98;  published  7-23-98 
Secondary  lead  smelters, 
new  and  existing; 
comments  due  by  9-23- 
98;  published  8-24-98 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Pre-production  certification 
procedures;  compliance 
assurance  programs; 
comments  due  by  9-24- 
98;  published  9-10-98 
Air  programs;  approval  arxJ 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Georgia;  comments  due  by 
9-24-98;  published  8-25- 
98 


Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

9-21-98;  published  8-21- 

98 
Georgia;  comments  due  by 

9-24-98;  published  8-25- 

98 
Maryland;  comments  due  by 

9-25-98;  published  8-26- 

98 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
Organic  pesticide  chemicals 

nrtanufacturing  industry; 

comments  due  by  9-21- 

98;  published  7-22-98 
Transportation  equipment 

cleaning;  comments  due 

by  9-23-98;  published  6- 

25-98 
EXPORT-IMPORT  BANK 
Freedom  of  Information  Act 
and  Privacy  Act; 
implementation;  comments 
due  by  9-24-98;  published 
9-10-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Comnfx>n  carrier  services: 
International  applications; 
biennial  review;  corrunents 
due  by  9-22-98;  published 
7-24-98 
Satellite  communications— 
Mobile-satellite  service 
atx>ve  1  GHz; 
comments  due  by  9-21- 
98;  published  8-20-98 
Wireless  communication 
services — 

Regulations  streamlining; 
comments  due  by  9-23- 
98;  published  9-8-98 
Wireless  telecommunications 
service — 

2.3  GHz  and  47  GHz 
bands;  comments  due 
by  9-21-98;  published 
8-21-98 
Radio  stations;  table  of 
assignments: 
Alaslta;  comments  due  by 

9-21-98;  published  8-5-98 
Montana;  comments  due  by 
9-21-98;  published  8-5-98 
Oldahoma;  comments  due 
by  9-21-98;  published  8-5- 
98 
Texas;  comments  due  by  9- 
21-98;  published  8-5-98 

FEDERAL  TRADE 
COMMISSION 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  9-25-98;  published 
8-26-98 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Personal  Responsibility  and 

Work  Opportunity 

Reconctiiation  Act  of  1996; 

implementatk>n: 

Tribal  temporary  assistance 
for  needy  families  and 
Native  emptoyment  wortcs 
programs;  comments  due 
by  9-21-98;  published  7- 
22-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Admlnistratkm 
Mednare: 
Mednare^Ohotce  program; 
establishment;  commerrts 
due  by  9-24-98;  published 
6-26-98 

iNTERK>R  DEPARTMENT 
Fish  and  WikMlfe  Service 

Migratory  bird  hunting: 
Canada  goose  damage 
management  program; 
special  permit;  comments 
due  by  9-21-98;  published 
7-23-98 

INTERK>R  DEPARTMENT 
Surface  Mining  Reclamation 
aiKl  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reciamatk)n  fian 

submissk)ns: 

Alabama;  comments  due  by 
9-24-98;  published  8-25- 
98 


Pennsylvania;  comments 
due  by  9-24-98;  published 
8-25-98 
JUSTK;E  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Processing,  detention  and 
release  of  juveniles; 
comments  due  by  9-22- 
98;  published  7-24-98 
NUCLEAR  REGULATORY 
COMMISSKM 
Production  and  utilization 
.  facilities;  don>estic  licensing: 
Nudear  power  reactors — 
Reporting  requirements; 
comments  due  by  9-21- 
98;  published  7-23-98 
Reporting  requirements; 
meeting;  corrvnents  due 
by  9-21-98;  published 
7-30-98 
POSTAL  SERVICE 
Intematkxiai  Mail  Manual: 
GMbai  Direct— Canada 
Admail  service;  comments 
due  by  9-21-98;  published 
8-21-98 
TRANSPORTATKMI 
DEPARTMENT 
Coast  Guard 
Oceanographic  research 
vessels: 

Commercial  diving 
operatxxYs;  comments  due 
by  9-24-98;  published  6- 
26-98 
TRANSPORTATK)N 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Airbus;  conrvnents  due  by  9- 

25-98;  published  8-26-98 
Boeing;  comments  due  by 

9-21-98;  published  8-5-98 
Bombardwr;  comments  due 
by  9-21-98;  puSlished  7- 
23-98 
Cessna;  comments  due  t)y 
9-21-98;  published  7-22- 
98 
Cortstrucciones 
Aeronauticas,  SA; 
comments  due  by  9-25- 
98;  published  8-26-98 
Dassault;  comments  due  by 
9-25-98;  published  8-26- 
98 
General  Electric  Co.; 
comments  due  t>y  9-21- 
98;  published  7-23-98 
HOAC-Austria;  conrvnents 
due  by  9-21-98;  published 
8-25-98 
Saab;  convnents  due  t>y  9- 
25-98;  published  8-26-98 
Airworthiness  standards: 
Rotocraft;  normal  category — 
Maximum  weight  and 
passenger  seat 
limitation;  comments 
due  by  9-23-98; 
published  6-25-98 
Special  condKkxis— 
Bombardnr  Inc.  model 
BD-700-1A10  airplanes; 
comments  due  by  9-23- 
98;  published  8-24-98 
Class  0  and  Class  E 
airspace;  comments  due  by 
9-25-98;  published  8-26-98 
Class  E  airspace;  comments 
due  by  9-21-98;  published 
fr-5-98 


TRANSPORTATKM 
DEPARTMENT 

NatkMwl  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

l-amps,  reflective  devices, 
arxJ  associated 
equipment- 
Daytime  running  lamps; 
glare  reduction; 
comments  due  t>y  9-21- 
98;  published  8-7-98 

TREASURY  DEPARTMENT 
Fiscal  Service 

Federal  claims  colection: 

Administrative  offset; 
comments  due  by  9-21- 
98;  published  8-21-98 

Administrative  offset  cross 
reference;  comments  due 
by  9-21-98;  published  8- 
21-98 

TREASURY  DEPARTMENT 

hrtamal  Revenue  Service 

Irwome  taxes: 

Earned  irxome  credft  (EIC) 
eiigftxiity  requirements; 
cross  reference; 
comments  due  t>y  9-23- 
98;  published  6-25-98 

Qualified  covered  cals; 
special  rules  and 
definitions;  comments  due 
by  9-23-98;  pubished  6- 
25-98 
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(Purchase  Order  No.)  ^^  ^ 

May  we  make  your  naiiM^BddressavalaMe  to  other  mailers?     \_\   |_J 
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Briefings  on  liow  to  use  the  Federal  Register 

For  information  on  a  briefing  in  New  York  City, 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online  via 

GPO  Access 

Free  online  access  to  the  official  editions  of  the  Federal 
Register,  the  Code  of  Federal  Regulations  and  other  Federal 
Register  publications  is  available  on  GPO  Access,  a  service 
of  the  U.S.  Government  Printing  Office  at: 

http://www.access.gpo.gov/nara/index.html 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

-k    Phone:  toll-free:  1-888-293-6498 
•k    Email:  epoaccess@gpo.gov 


Attention:  Federal  Agencies 

Plain  Language  Tools  Are  Now  Available 

The  Office  of  the  Federal  Register  offers  Plain  Language 
Tools  on  its  Website  to  help  you  comply  with  the 
President's  Memorandum  of  June  1,  1998 — ^Piain  Language 
in  Government  Writing  (63  FR  31883,  June  10,  1998).  Our 
address  is:  http://www.nara.gov/fedreg 

For  more  in-depth  guidance  on  the  elements  of  plain 
language,  read  "Writing  User-Friendly  Documents"  on  the 
National  Partnership  for  Reinventing  Government  (NPR) 
Website  at:  http://www.plainlanguage.gov 
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The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 
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postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  cnarge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
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Assistance  with  public  subscriptions 

General  online  information  202-512-1530;  l-:888-293-6498 

Single  copies/back  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  -,  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

.    Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  it 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Ofiice  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


NEW  YORK  CITY 

WHEN:  September  22,  1998  at  9:00  a.m. 

WHERE:  National  Archives — Northeast  Region 

201  Varick  Street,  12th  Floor 

New  York.  New  York 
RESERVATIONS:  1-800-688-9889  x  0 

(Federal  Information  Center) 
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PROPOSED  RULES 

Hazardous  waste  program  authorizations: 

Georgia,  49884 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  49909-49910 
Air  programs: 
Stratospheric  ozone  protection — 
Refrigerant  reclamation  organization;  certification 
revocation,  49910-49911 
Environmental  statements;  availability,  etc.: 
Agency  statements —  ^^ 

Weekly  receipts,  49911 
Pesticide  registration,  cancellation,  etc.: 

E.I.  du  Pont  de  Nemours  &  Co.,  49911-49912 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Murray  Smelter  Site,  UT,  49912 

Executive  Office  of  the  President 
See  Management  and  Budget  Office 

Federal  Aviation  Adntlnistratlon 

RULES 

Airworthiness  directives: 

Cessna,  49819-49821 

CFM  International,  49819 
PROPOSED  RULES 

Airworthiness  directives: 
CFM  International,  49879-49881 
General  Electric  Aircraft  Engines,  49877-49879 
SOCATA-Groupe  AEROSPATIALE,  49881-49883 

NOTICES 

Airport  noise  compatibility  program: 
Noise  exposiu-e  map — 
Naples  Municipal  Airport,  FL,  49942-49943 

Aviation  Rulemaking  Adivsory  Committee;  task 
assignments,  49943-49944 

Meetings: 
Aviation  Rulemaking  Advisory  Committee,  49944—49945 

Passenger  facility  charges;  applications,  etc.: 
Elko,  NV,  et  al.,  49945-49948 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Access  charges — 
Local  exchange  carriers;  price  cap  performance  review, 
etc.;  correction,  49869-49870 
Frequency  allocations  and  radio  treaty  matters: 
Equipment  authorization  processes;  simplification, 
deregulation,  and  electronic  filing  of  applications 
Correction,  49870 
Radio  service,  special: 
Maritime  services — 
Global  maritime  distress  and  safety  system;  at-sea 
maintenance  requirements,  49870—49872 
Radio  stations;  table  of  assignments: 
Florida;  correction,  49870 
Washington  et  al.;  correction,  49870 
NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  49913 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  49913 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  49913 


Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Alabama  et  al.,  49862-49867 

Florida  et  al.,  49860-49862 

Georgia  et  al,  49867-49869 
PROPOSED  RULES 

Flood  elevation  determinations: 

Illinois  et  al.,  49884-49891 
NOTICES 
Disaster  and  emergency  areas: 

Florida,  49914 

North  Carolina,  49914 

Texas,  49914-49915 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Washington  Water  Power  Co.  et  al.,  49907-49909 
Hydroelectric  applications,  49909 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  49904-49905 

Florida  Gas  Transmission  Co.,  49905 

NE  Hub  Partners,  L.P.,  49906 

People's  Electric  Corp.,  49906 

Southern  Natural  Gas  Co.,  49906-49907 

Federal  Highway  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Transportation  Equity  Act  for  21st  Centviry;  discretionary 
programs — 
Interstate  funds;  eligibility,  application  process,  and 

evaluation  criteria;  guidance,  49951-49952 
National  scenic  byways  program;  implementation 
guidance,  49948-19951 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarders  licenses: 
Logistics  International  Forwarding,  Inc.,  et  al.,  49915 

Federal  Mediation  and  Conciliation  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  49915-49916 

Forest  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  49893-49894 

Environmental  statements;  notice  of  intent: 
Caribbean  National  Forest,  PR,  49894-49895 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Meetings: 
HIV/ AIDS  Presidential  Advisory  Council,  49916 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  49921-49922 
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Submission  for  OMB  review;  comment  request,  49922 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  49922-49923     ' 

Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  III  (casino)  gambling: 
Salt  River  Pima-Maricopa  Community,  AR,  49923 

Interior  Department 

See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

Justice  Department 

See  National  Institute  of  Justice 

NOTICES 

Pollution  control;  consent  judgments: 

Safety  Light  Corp.  et  al.,  49925-49926 

USX  Corp.,  49926 

Labor  Department 

See  Employment  Standards  Administration 

Laild  Management  Bureau 

NOTICES 

Environmental  concern;  designation  of  critical  areas: 

Folsom  Resource  Area,  CA;  correction,  49955 
Meetings: 
Resource  advisory  coimdls — 
Northeastern  Great  Basin;  Sierra  Front/Northwest  Great 
Basin;  and  Mojave-Southem  Great  Basin,  49923 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Management  and  Budget  Office 

NOTICES 

Costs  and  benefits  of  Federal  regulations;  report  to 
Congress,  49935-49936 

National  Capital  Planning  Commission 

NOTICES  ' 

Freedom  of  Information  Act;  implementation,  49929-49931 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  "and  associated  equipment — 

Daytime  running  lamps;  glare  reduction,  49891 
Occupant  crash  protection — 
Advanced  air  bag  phase-in  reporting  requirements, 
49957-50021 
NOTICES 
Meetings: 
Research  and  development  programs,  49952-49953 

National  Institute  of  Justice 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Forensic  DNA  laboratory  improvement  program;  Phase  4, 
49926-^9927 

National  Institute  of  Standards  and  Technology 

NOTICES 
Meetings: 
Computer  System  Security  and  Privacy  Advisory  Board, 
49898 


National  Institutes  of  Health 

NOTICES 

Meetings: 
AIDS  Research  Office  Advisory  Coimcil.  49917 
Minority  Health  Research  Advisory  Committee,  49917- 

49918 
National  Institute  of  Dental  Research,  49918 
National  Institute  of  Neurological  Disorders  and  Stroke, 

49918 
National  Library  of  Medicine,  49918-49919 
Scientific  Review  Center  special  emphasis  panels,  49919 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Tuna,  Atlantic  bluefin  fisheries,  49873 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zodb — 
Vessel  moratorium  program,  49892 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Estueirine  Research  Reserve  System;  graduate 
research  fellowships,  49898-49903 

National  Park  Service 

NOTICES 

Boundary  establishment,  description,  etc.: 

Point  Reyes  National  Seashore,  CA,  49923-49924 
Meetings: 
Native  American  Graves  Protection  and  Repatriation 
Review  Committee,  49924 
Native  American  human  remains  and  associated  funerary 
objects: 
Michigan  State  University  Museum,  MI;  inventory  fixim 

Mackinac  County,  49924-49925 
Tioga  County  Historical  Society,  NY;  inventory  from 
Stakmore  Furniture  Factory  site,  49925 

Navy  Department 

NOTICES 
Meetings: 
Naval  Academy,  Board  of  Visitors,  49904 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  49931 
Meetings: 

Reactor  Safeguards  Advisory  Conmiittee,  49934—49935 
Applications,  hearings,  determinations,  etc.: 

Duke  Power  Co.,  49931 

U.S.  Enrichment  Corp.,  49932-49934 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  49936 
Meetings: 

Federal  Salary  Council;  correction,  49936 

Presidio  Trust 

PROPOSED  RULES 

Management  of  the  Presidio;  general  provisions,  etc., 
50023-50055 
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Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  orgemizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc.,  49937- 
49939 
Applications,  hearings,  determinations,  etc.: 

Municipal  Mortgage  &  Equity,  LLC,  49936 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  infonnation  collection  activities: 
Submission  for  OMB  review;  comment  request,  49919- 
49920 

Surface  Transportation*  Board 

NOTICES 
Rail  carriers: 

Annual  operating  revenues  of  railroads;  indexing,  49953 
Railroad  services  abandoimient: 

Soo  Line  Railroad  Co.,  49953-49954 

Thrift  Supervision  Office 

PROPOSED  RULES 
Lending  and  investments: 

Letters  of  credit  issuance  and  suretyship  and  guaranty 
agreements  restrictions,  49874—49877 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection:  comment  request,  49954 

Transportation  Department 

See  Coast  Guard 


See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  TrafBc  Safety  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Thrift  Supervision  Office 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Transportation,  National  Highway  Traffic 
Safety  Administration,  49957-50021 

Part  III 

Presidio  Trust,  50023-50055 

Part  IV 

Department  of  Health  and  Human  Services,  Children  and 
FamiUes  Administration,  50057-50098 

PartV 

Department  of  Agriculture,  Animal  and  Plant  Health    -^ 
Inspection  Service,  50099-50111 

Part  VI 

Department  of  Education,  50113-50121 

Part  VII 

Department  of  Education,  50123-50125 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  onUne  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  pubUc  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart93 

[Docket  No.  98-059-2] 

Specifically  Approved  States 
Authorized  To  Receive  Mares  and 
Stallions  Imported  From  Regions 
Where  CEM  Exists 

AGENCY:  Animal  and  PlanrHealth 
Inspection  Service,  USDA. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  On  July  27, 1998,  the  Animal 
and  Plant  Health  Inspection  Service 
pubhshed  a  direct  final  rule.  (See  63  FR 
40007-40008.  Docket  No.  98-059-1.) 
The  direct  final  rule  notified  the  public 
of  our  intention  to  amend  the  animal 
importation  regulations  by  adding 
Georgia  to  the  lists  of  States  approved  to 
receive  certain  mares  and  stallions 
imported  into  the  United  States  from 
regions  affected  v^ith  contagious  equine 
metritis.  We  did  not  receive  any  written 
adverse  comments  or  written  notice  of 
intent  to  submit  adverse  comments  in 
response  to  the  direct  final  rule. 

EFFECTIVE  DATE:  The  effective  date  of  the 
direct  final  rule  is  confirmed  as: 
September  25. 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Vogt,  Senior  Staff  Veterinarian, 
Animals  Program,  National  Center  for 
Import  and  Export,  VS,  APHIS.  4700 
River  Road  Unit  39,  Riverdale,  MD 
20737-1231,  (301)  734-8423;  ore-mail: 
dvogt@aphis.usda.gov. 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111,  114a,  134a,  134b, 
134c,  134d,  134f,  135, 136,  and  136a;  31 
U.S.C.  9701;  7  CFR  2.22,  2.80,  and  371.2(d). 


Done  in  Washington,  DC,  this  14th  day  of 
September  1998. 
Joan  M.  Amoldi, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  98-25056  Filed  9-17-98;  8:45  ami 
BILUNQ  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-ANE-29-AD;  Amendment 
39-10286;  AD  98-02-04] 

RIN  2t20-AA64 

Airworthiness  Directives;  CFM 
International  CFM56-5B/2P  Series 
TurtMfan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  correction. 

-  SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  98-02-04  applicable  to  CFM 
hitemational  (CFMI)  CFM56-5B/2P 
series  turbofan  engines  that  was 
published  in  the  Federal  Register  on 
January  21,  1998  (63  FR  3031).  The  low 
pressure  turbine  (LPT)  case  part  number 
(P/N)  in  the  compliance  section  is 
incorrect.  This  docimient  corrects  that 
P/N.  In  all  other  respects,  the  original 
document  remains  the  same. 
EFFECTIVE  DATE:  September  18, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Ganley,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7138; 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  applicable 
to  CFM  International  (CFMI)  CFM56- 
5B/2P  series  turbofan  engines,  was 
published  in  the  Federal  Register  on 
January  21, 1998  (63  FR  3031).  The 
following  correction  is  needed: 

§39.13    [Corrected] 

On  page  3031,  in  the  third  column,  in 
the  Compliance  Section,  in  the 
Applicability  paragraph,  in  the  fifth 
line.  "338-117-004-0"  is  corrected  to 
read  •'338-117-404-O". 

On  page  3031,  in  the  third  column,  in 
the  Compliance  Section,  in  paragraph 


(a),  in  the  second  line,  "338-117-004- 
0"  is  corrected  to  read  "338-117-404- 
0". 

On  page  3031.  in  the  third  column,  in 
the  Comphance  Section,  in  paragraph 
(d),  in  the  third  line.  "338-117-004-0" 
is  corrected  to  read  "338-117-404-0". 

Issued  in  Burlington,  Massachusetts,  on 
September  11, 1998. 
David  A.  Downey, 

Assistant  hianager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  98-25005  Filed  9-17-98;  8:45  amf 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  97-CE-62-AD;  Amendment  39- 
10773;  AD  9a-(»-14  R1] 

RIN2120^A64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  T210N, 
P210N.  and  P210R  Airplanes 

AQD4CY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  correction. 

SUMMARY:  This  amendment  clarifies 
information  contained  in  Airworthiness 
Directive  (AD)  98-05-14,  which 
currently  requires  revising  the  FAA- 
approved  Airplane  FUght  Manual 
(AFM)  to  specify  procedures  that  would 
prohibit  flight  in  severe  icing  conditions 
(as  determined  by  certain  visual  cues), 
limit  or  prohibit  the  use  of  various  flight 
control  devices  while  in  severe  icing 
conditions,  and  provide  the  flight  crew 
with  recognition  cues  for,  and 
procedures  for  exiting  from,  severe  icing 
conditions  on  certain  Cessna  Aircraft 
Company  (Cessna)  Models  T210N, 
P210N,  and  P210R  airplanes.  That 
publication  incorrectly  references  the 
possibility  of  certain  ice  accumulation 
on  the  "lower"  surface  of  the  wing, 
instead  of  the  "upper"  surface  of  the 
wing  while  operating  with  the  flaps 
extlnded.  This  incorrect  statement  may 
result  in  pilot  misinterpretation  of  the 
icing  effects  with  the  flaps  extended, 
and  lead  to  an  incorrect  action.  This 
document  replaces  the  word  "lower" 
with  "upper"  in  this  sentence.  The 
actions  specified  in  this  AD  are 
intended  to  continue  to  minimize  the 


49820         Federal  Register / Vol.  63,  No.  181 /Friday,  September  18,  1998 /Rules  and  Regulations 


49820         Federal  Register / Vol.  63.  No.  181 /Friday,  September  18,  1998 /Rules  and  Regulations 


potential  hazards  associated  with 
operating  these  airplanes  in  severe  icing 
conditions  by  providing  more  clearly 
defined  procedures  and  limitations 
associated  with  such  conditions. 
EFFECTIVE  DATE:  September  22. 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  97-CE-62- 
AD.  Room  1558.  601  E.  12th  SUeet. 
Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Dow.  Sr..  Aerospace  Engineer, 
FAA.  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-^932, 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

On  February  24. 1998,  the  FAA  issued 
AD  98-05-14.  Amendment  39-10375 
(63  FR  10519.  March  4.  1998).  which 
applies  to  Cessna  Models  T210N. 
P210N.  and  P210R  airplanes.  AD  98- 
05-14  was  the  result  of  a  review  of  the 
requirements  for  certification  of  these 
airplanes  in  icing  conditions,  new 
information  on  the  icing  environment, 
and  icing  data  provided  currently  to  the 
flight  crew. 

AD  98-05-14  requires  revising  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  specify  procedures  that  would: 

•  Require  flight  crews  to  immediately 
request  priority  handling  from  Air 
Traffic  Control  to  exit  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  flight  in  severe  icing 
conditions  (as  determined  by  certain 
visual  cues); 

•  Prohibit  use  of  the  autopilot  when 
ice  is  formed  aft  of  the  protected 
surfaces  of  the  wing,  or  when  an 
unusual  lateral  trim  condition  exists; 
and 

•  Require  that  all  icing  wing 
inspection  lights  be  operative  prior  to 
flight  into  known  or  forecast  icing 
conditions  at  night. 

That  action  also  requires  revising  the 
Normal  Procedures  Section  of  the  FAA- 
approved  AFM  to  specify  procedures 
that  would: 

•  Limit  the  use  of  the  flaps  and 
prohibit  the  use  of  the  autopilot  when 
ice  is  observed  forming  aft  of  the 
protected  surfaces  of  the  wing,  or  if 
unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are 
encountered;  and 

•  Provide  the  flight  crew  with 
recognition  cues  for.  and  procedures  for 
exiting  from,  severe  icing  conditions. 


Need  for  the  Correction 

The  AD  incorrectly  states  in 
paragraph  (a)(2)  of  AD  98-05-14  that: 

Operation  with  flaps  extended  can  result  in 
a  reduced  wing  angle-of-attack,  with  the 
possibility  of  ice  forming  on  the  lower 
surface  further  aft  on  the  wing  than  normal, 
possibly  aft  of  the  protected  area. 

The  word  "lower"  in  this  sentence 
should  be  "upper." 

This  incorrect  statement  may  result  in 
pilot  misinterpretation  of  the  icing 
effects  with  the  flaps  extended  and  lead 
to  an  incorrect  action.  The  pilot  of  the 
affected  airplanes  can  only  see  the  lower 
wing  surface.  However,  ice  accretion  on 
the  upper  surface  of  the  wing,  which  the 
pilot  cannot  observe,  is  usually 
accompanied  by  ice  accretion  on  the 
lower  surface.  As  stated  earlier,  the  pilot 
can  observe  ice  accretion  on  the  lower 
surface. 

Extension  of  flaps  that  results  in  a 
reduced  angle-of-attack  can  change  the 
relationship  of  the  extent  of  ice  on  the 
upper  and  lower  surfaces  of  the  wing. 
For  example,  ice  will  tend  to  accrete 
more  on  the  upper  surface  than  on  the 
lower  surface  at  a  reduced  angle-of- 
attack.  However,  when  flaps  are 
extended  in  certain  icing  conditions,  the 
reduction  of  ice  further  aft  on  the  lower 
surface  of  the  wing  may  lead  the  pilot 
to  conclude  incorrectly  that  there  is  a 
reduction  of  ice  further  aft  on  the  upper 
surface.  This  is  not  correct;  as  stated 
earlier,  the  tendency  is  for  more  ice 
accretion  on  the  upper  surface.  Usually, 
ice  on  the  upper  surface  of  the  wing  is 
more  adverse  to  the  aerodynamic 
characteristics  of  the  airplane  than  is  ice 
on  the  lower  surface  of  the  wing. 

Consequently,  the  FAA  saw  a  need  to 
clarify  AD  98-05-14  to  assure  that  this 
visual  cue  can  be  followed  and  that  the 
appropriate  cause  and  effect 
relationship  is  described. 

Correction  of  Publication 

This  document  clarifies  the  intent  of 
the  previously  discussed  visual  cue  in 
paragraph  (a)(2)  of  AD  98-05-14.  This 
document  also  adds  the  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 

Since  this  action  only  clarifies  the 
description  of  a  visual  cue  in  AD  98- 
05-14.  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person  than  would  have 
been  necessary  by  the  existing  AD. 
Therefore,  the  FAA  has  determined  that 
prior  notice  and  opportunity  for  public 
comment  are  unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
98-05-14.  Amendment  39-10375  (63 
FR  10519,  March  4. 1998),  and  by 
adding  a  new  AD  to  read  as  follows: 

98-05-14    Rl  Cessna  Aircraft  Company: 

Amendment  39-10773;  Docket  No.  97- 
CE-62-AD;  Revises  AD  98-05-14, 
Amendment  39-10375. 

Applicability:  Models  T210N  (serial 
numbers  21063641  through  21064897). 
P210N  (serial  numbers  P21000386  through 
P21000834),  and  P210R  (all  serial  numbers) 
airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modifted,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modifted,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD, 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiftcation.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciftc  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  minimize  the  potential  hazards 
associated  with  operating  the  airplane  in 
severe  icing  conditions  by  providing  more 
clearly  defined  procedures  and  limitations 
associated  with  such  conditions,  accomplish 
the  following: 

(a)  Within  30  days  after  April  30. 1998  (the 
effective  date  AD  98-05-14),  accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2j 
of  this  AD. 

Note  2:  Operators  should  initiate  action  to 
notify  and  ensure  that  flight  crewmembers 
are  apprised  of  this  change. 

(1)  Revise  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  by  incorporating  the 
following  into  the  Limitations  Section  of  the 
AFM.  This  may  be  accomplished  by  inserting 
a  copy  of  this  AD  in  the  AJ'M. 

"WARNING 

Severe  icing  may  result  from 
environmental  conditions  outside  of  those  for 
which  the  airplane  is  certificated.  Flight  in 
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freezing  rain,  freezing  drizzle,  or  mixed  icing 
conditions  (supercooled  liquid  water  and  ice 
crystals)  may  result  in  ice  build-up  on 
protected  surfaces  exceeding  the  capability  of 
the  ice  protection  system,  or  may  result  in  ice 
forming  aft  of  the  protected  surfaces.  This  ice 
■may  not  be  shed  using  the  ice  protection 
systems,  and  may  seriously  degrade  the 
performance  and  controllability  of  the 
airplane. 

•  During  flight,  severe  icing  conditions 
that  exceed  those  for  which  the  airplane  is 
certificated  shall  be  determined  by  the 
following  visual  cues.  If  one  or  more  of  these 
visual  cues  exists,  immediately  request 
priority  handling  from  Air  Traffic  Control  to 
facilitate  a  route  or  an  altitude  change  to  exit 
the  icing  conditions. 

— Unusually  extensive  ice  accumulation  on 
the  airframe  and  windshield  in  areas  not 
normally  observed  to  collect  ice. 

— Acciunulation  of  ice  on  the  lower  surface 
of  the  wing  aft  of  the  protected  area. 

•  Since  the  autopilot,  when  installed  and 
operating,  may  mask  tactile  cues  that  indicate 
adverse  changes  in  handling  characteristics, 
use  of  the  autopilot  is  prohibited  when  any 
of  the  visual  cues  specified  above  exist,  or 
when  unusual  lateral  trim  requirements  or 
autopilot  trim  warnings  are  encountered 
while  the  airplane  is  in  icing  conditions. 

•  All  wing  icing  inspection  lights  must  be 
operative  prior  to  flight  into  known  or 
forecast  icing  conditions  at  night.  [NOTE: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).]" 

(2)  Revise  the  FAA-approved  AFM  by 
incorporating  the  following  into  the  Normal 
Procedures  Section  of  the  AFM.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THE  FOLLOWING  WEATHER 
CONDITIONS  MAY  BE  CONDUCIVE  TO 
SEVERE  IN-FUGHT  ICING: 

•  Visible  rain  at  temperatures  below  0 
degrees  Celsius  ambient  air  temperature. 

•  Droplets  that  splash  or  splatter  on  impact 
at  temperatures  below  0  degrees  Celsius 
ambient  air  temperature. 

Pracednresior  Exiting  the  Severe  Icing 
Environment: 

These  procediu«s  are  applicable  to  all 
flight  phases  from  takeoff  to  landing.  Monitor 
the  ainbient  air  temperature.  While  severe 
icing  may  form  at  temperatures  as  cold  as 
-18  degrees  Celsius,  increased  vigilance  is 
warranted  at  temperatures  around  freezing 
with  visible  moisture  present.  Ifthe  visual 
cues  specified  in  the  Limitations  Section  of 
the  AFM  for  identifying  severe  icing 
conditions  are  observed,  accomplish  the 
following: 

•  Immediately  request  priority  handling 
6t)m  Afr  Traffic  Control  to  facilitate  a  route 
or  an  altitude  change  to  exit  the  severe  icing 
conditions  in  order  to  avoid  extended 
exposure  to  flight  conditions  more  severe 
than  those  for  which  the  airplane  has  been 
certificated. 

•  Avoid  abrupt  and  excessive 
maneuvering  that  may  exacerbate  control 
difficulties. 

•  Do  not  engage  the  autopilot 


•  Ifthe  autopilot  is  engaged,  hold  the 
control  wheel  firmly  and  disengage  the 
autopilot. 

•  If  ao  unusual  roll  response  or 
uncommanded  roll  control  movement  is 
observed,  reduce  the  angle-of-attack. 

•  Do  not  extend  flaps  when  holding  in 
icing  conditions.  Operation  with  flaps 
extended  can  result  in  a  reduced  wing  angle- 
of-attack,  with  the  possibility  of  ice  forming 
on  the  upper  surface  further  aft  on  the  wing 
than  normal,  possibly  aft  of  the  protected 
area. 

•  If  the  flaps  are  extended,  do  not  retract 
them  until  the  airframe  is  clear  of  ice. 

'  •  Report  these  weather  conditions  to  Afr 
Traffic  Control." 

(b)  Incorporating  the  AFM  revisions,  as 
required  by  this  AD,  may  be  performed  by 
the  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ftom  the  &nall  Airplane 
Directorate. 

(e)  All  persons  affected  by  this  directive 
may  examine  information  related  to  this  AD 
at  the  FAA,  Central  Region.  Office  of  the 
Regional  Counsel.  Room  1558. 601  E.  12th 
Street.  Kansas  Qty,  Missouri  64106. 

(f)  This  amendment  revises  AD  98-05-14, 
Amendment  39-10375. 

<g)  This  amendment  becomes  effective  on 
September  22, 1998. 

Issued  in  Kansas  City,  Missouri,  on 
September  11, 1998. 

Michael  K.  Dahl, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  98-25003  Filed  9-17-98;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

33  CFR  Part  117 

ICGD0«-«8-055] 

RIN2115-AE47 

Drawbrldga  Operating  Ragutation; 
Portaga  Bayou,  Tchoutacabouffa  and 
Wolf  Rivara.  MS 

AQBCY:  Coast  Guard,  DOT. 
ACTKM:  Final  rule. 

summary:  The  Coast  Guard  is  removing 
the  operating  regulation  for  the  Adams 
Bridge  across  the  Wolf  River,  mile  1.3, 
in  Pass  Christian.  Harrison  County. 
Mississippi.  The  bridge  was  replaced 
with  a  fixed  bridge  and  the  drawbridge 
was  removed  in  1995  and  the  regulation 
governing  its  operation  of  the 
drawbridge  is  no  longer  applicable.  The 
Coast  Guard  is  also  renumbering  and 
dividing  certain  sections  within  33  CFR 
part  117  to  improve  readability.  The 
renumbering  is  administrative  and  no 
substantive  changes  are  being  nrede. 
DATES:  This  regulation  becomes 
effective  on  September  18. 1998. 
AOOftESSES:  Documents  referred  to  in 
this  rule  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District.  Bridge  Administration 
Branch.  Hale  Boggs  Federal  Building, 
room  1313.  501  Magazine  Street,  New 
Orleans.  Louisiana  70130-3396  between 
7  a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  Holidays.  The 
telephone  number  is  (504)  589-2965. 
Commander  (ob)  maintains  the  public 
docket  for  this  rulemaking. 
FOR  FUfTTHER  INFORMATION  CONTACT: 
Mr.  David  Frank.  Bridge  Administration 
Branch,  telephone  number  (504)  589- 
2965. 
SUPRLEMENTARY  INFORMATION: 

Background  and  Pnrpose 

The  Adams  Bridge  across  the  Wolf 
River  was  replaced  with  a  fixed  bridge 
and  the  drawbridge  was  removed  in 
1995.  The  elimination  of  this 
drawbridge  necessitates  the  removal  of 
the  drawbridge  operation  regulation  that 
pertained  to  this  draw.  This  rule 
removes  the  regulation  for  this  bridge  in 
§117.685. 

Additionally,  the  Coast  Guard  is 
administratively  renumbering  certain 
sections  with  33  CFR.  part  117.  The 
changes  are  administrative  in  nature 
and  no  substantive  changes  were  made 
to  these  sections.  These  changes  include 
redesignating  §  117.683  to  §  117.682  and 
redesignating  §  117.684  to  §  117.683. 
The  remaining  portions  of  §  117.685  are 
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then  divided  so  that  the  drawbridge 
operation  regulations  for  Portage  Bayou 
and  the  Tchoutacabouffa  River  are 
separated  in  §§117.684  and  117.685 
respectively.  These  administrative 
changes  will  place  the  drawbridge 
operating  regulations  for  each 
Mississippi  waterway  in  separate  and 
easily  identifiable  sections. 

The  Coast  Guard  has  determined  that 
good  cause  exists  under  the 
Administrative  Procedures  Act  (5  U.S.C. 
553)  to  forego  notice  and  comment  for 
this  rulemaking  because  the  Adams 
Bridge  is  no  longer  in  existence, 
eliminating  the  need  for  the  regulation, 
and  the  renumbering  has  no  substantive 
effect  on  the  existing  operating 
schedules. 

The  Coast  Guard,  for  the  reasons  just 
stated,  has  also  determined  that  good 
cause  exists  for  this  rule  to  become 
effective  upon  publication  in  the 
Federal  Register. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR 11040,  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Since  the  Adams  Bridge  across  the 
Wolf  River,  mile  1.3  at  Pass  Christian, 
Mississippi  was  replaced  with  a  fixed 
bridge  and  has  been  removed,  the  rule 
governing  the  bridge  is  no  longer 
appropriate.  The  renumbering  within  33 
CFR  part  117  is  administrative  in  nature 
and  has  no  substantive  effect  on  existing 
operating  schedules.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605fb)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 


Collection  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  this  action  is 
categorically  excluded  from  further 
environmental  documentation  under 
current  Coast  Guard  CE  #32(e),  in 
accordance  with  Section  2.B.2  and 
Figure  2-1  of  the  National 
Environmental  Protection  Act 
Implementing  Procedures,  COMDTINST 
M16475.1C.A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
part  117  Title  33  Code  of  Federal 
Regulations  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  and 
33  CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

§§  1 1 7.683  and  1 17.684    [Redesignated  as 
§§117.682  and  117.683] 

2.  Section  117.683  (Pascagoula  River) 
is  redesignated  as  §  117.682;  §  117.684 
(Pearl  River)  is  redesignated  as 

§  117.683;  and  a  new  §  117.684  is  added 
to  read  as  follows: 

§117.684    Portage  Bayou. 

The  draw  of  the  Portage  Bridge  over 
Portage  Bayou,  mile  2.0,  shall  open  on 
signal  if  at  least  two  hours  notice  is 
given. 

3.  Section  117.685  is  revised  to  read 
as  follows: 

§  1 1 7.685   Tchoutacabouffa  River. 

The  draw  of  the  Cedar  Lake  Road 
Bridge  over  the  Tchoutacabouffa  River, 


mite  8.0,  shall  open  on  signal  if  at  least 
twenty-four  hours  notice  is  given. 

Dated:  September  4, 1998. 
AX.  Gerfin,  Jr., 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  8th  Coast  Guard  Dist. 
(PR  Doc.  98-25037  Filed  9-17-98;  8:45  am] 

BILUNQ  CODE  491»-16-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01-8fr-144] 

RIN2115-nAA97 

Safety  Zone:  World  Yacht  Cruises 
Fireworks,  New  York  HartMr,  Upper 
Bay 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  World  Yacht  Cruises  Fireworks 
program  located  in  Federal  Anchorage 
20C,  New  York  Harbor,  Upper  Bay.  This 
action  is  necessary  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event.  This  action  is  intended  to 
restrict  vessel  traffic  on  a  portion  of 
Federal  Anchorage  20C. 
DATES:  This  rule  is  effective  from  9:30 
p.m.  until  10:45  p.m.  on  Saturday. 
September  19, 1998. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Coast  Guard 
Activities  New  York,  212  Coast  Guard 
Drive,  room  205,  Staten  Island,  New 
York  10305,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (718) 
354-4195. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  A.  Kenneally, 
Waterways  Oversight  Branch,  Coast 
Guard  Activities  New  York,  at  (718) 
354-4195. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  Federl  Register 
publication.  Due  to  the  date  the 
Application  for  Approval  of  Marine 
Event  was  received,  there  was 
insufficient  time  to  draft  and  publish  an 
NPRM.  Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
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contrary  to  public  interest  sine 
immediate  action  is  needed  to  close  a 
portion  of  the  waterway  and  protect  the 
maritime  public  from  the  hazards 
associated  with  this  fireworks  display. 

Background  and  Purpose 

On  August  31, 1998,  Fireworks  by 
Grucci  submitted  an  applicant  to  hold  a 
fireworks  program  on  the  waters  of 
Upper  New  York  Bay  in  Federal 
Anchorage  20C.  The  fireworks  program 
is  being  sponsored  by  Hoboken  Floors. 
This  regulation  established  a  safety  zone 
in  all  waters  of  Upper  New  York  Bay 
within  a  360  yard  radius  of  the 
fireworks  barge  approximate  position 
40-41-22N  074-02-22W  (NAD  1983), 
approximately  360  yards  northeast  of 
Liberty  Island,  New  York.  The  safety 
zone  is  in  effect  from  9:30  p.m.  until 
10:45  p.m.  on  Saturday,  September  19, 
1998.  There  is  no  rain  date  for  this 
event.  The  safety  zone  prevents  vessels 
from  transiting  a  portion  of  Federal 
Anchorage  20C  and  is  needed  to  protect 
boaters  fi-om  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  Recreational  and  commercial 
vessel  traffic  will  be  able  to  anchor  in 
the  unaffected  northern  and  southern 
portions  of  Federal  Anchorage  20C. 
Federal  Anchorages  20A  and  20B,  to  the 
north,  and  Federal  Anchorages  20D  and 
20E,  the  south,  are  also  available  for 
vessel  use.  Marine  traffic  will  still  be 
able  to  transit  through  Anchorage 
Channel,  Upper  Bay,  during  the  event  as 
the  safety  zone  only  extends  125  yards 
into  the  925-yard  wide  channel.  Public 
notifications  will  be  made  prior  to  the 
event  via  the  Local  Notice  to  Mariners 
and  marine  information  broadcasts. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  or  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  pohcies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  limited  marine  traffic  in 
the  area,  the  minimal  time  that  vessels 
will  be  restricted  from  the  zone,  that 
vessels  may  safely  anchor  to  the  north 
and  south  of  the  zone,  that  vessels  may 
still  transit  through  Anchorage  Channel 


during  the  event,  and  extensive  advance 
notifications  which  will  be  made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  vnll  have 
a  significant  economic  impact  on  a 
substantial  nimaber  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50.000. 

For  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibihty  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  Figure  2-1, 
paragraph  34(g),  of  Commandant 
bistruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  16&-4AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  1.05-l(g)  6.04-1,  6.04-6,  and  160.5;  49 
CFR  1.46. 


2.  Add  temporary  §  165.T01-144  to 
read  as  follows: 

§165.T01-144    Safety  Zone:  World  Yacht 
Cruises  Fireworks,  New  York  Hart>or,  Upper 
Bay. 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  of  New  York 
Harbor,  Upper  Bay  within  a  360  yard 
radius  of  the  fireworks  barge  in 
approximate  position  40— 41-22N  074- 
02-22W  (NAD  1983),  approximately  360 
yards  northeast  of  Liberty  Island,  New 
York. 

(b)  Effective  period.  This  section  is 
effective  from  9:30  p.m.  imtil  10:45  p.m. 
on  Saturday,  September  19, 1998.  There 
is  no  rain  date  for  this  event. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  September  10, 1998. 
R.E.  Bennis, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 
[FR  Doc.  98-25051  Filed  9-17-98;  8:45  am) 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  253 

[Docket  No.  96-6  CARP  NCBRA] 

Noncommercial  Educational 
Broadcasting  Compulsory  License 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Final  rule  and  order. 

summary:  The  Librarian  of  Congress, 
upon  the  recommendation  of  the 
Register  of  Copyrights,  is  announcing 
the  rates  and  terms  of  the 
noncommercial  educational 
broadcasting  compulsory  license  for  the 
use  of  music  in  the  repertoires  of  the 
American  Society  of  Composers, 
Authors  and  Publishers  and  Broadcast 
Music,  Inc.  by  the  Public  Broadcasting 
Service,  National  PubUc  Radio  and 
other  public  broadcasting  entities  as 
defined  in  37  CFR  253.2,  for  the  period 
1998-2002.  The  Librarian  is  adopting 
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the  determination  of  the  Copyright 
Arbitration  Royalty  Panel  (CARP). 
EFFECTIVE  DATE:  January  1, 1998. 
ADDRESSES:  The  full  text  of  the  CARP's 
report  to  the  Librarian  of  Congress  is 
available  for  inspection  and  copying 
during  normal  business  hoiurs  in  the 
Office  of  the  General  Counsel,  James 
Madison  Memorial  Building,  Room  LM- 
403,  First  and  Independence  Avenue, 
S.E..  Washington,  D.C.  20559-6000.  It  is 
also  available  on  the  Copyright  Office's 
website:  (http://lcweb.loc.gov/ 
copyright/carp). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
William  J.  Roberts,  Jr.,  Senior  Attorney 
for  Compulsory  Licenses,  P.O.  Box 
70977,  Southwest  Station,  Washington, 
D.C.  20024.  Telephone  (202)  707-8380. 
SUPPl£MENTARY  INFORMATION: 

I.  Background 

Section  118  of  the  Copyright  Act,  title 
17  of  the  United  States  Code,  creates  a 
compulsory  license  for  the  public 
performance  of  published  nondramatic 
musical  works  and  published  pictorial, 
graphic  and  sculptural  works  in 
connection  with  noncommercial 
broadcasting.  Terms  and  rates  for  this 
compulsory  license,  applicable  to 
parties  who  are  not  subject  to  privately 
negotiated  licenses,  are  published  in  37 
CITl  part  253  and  are  subject  to 
adjustment  at  five-year  intervals.  17 
U.S.C.  118(c).  As  stipulated  by  the 
parties,  the  terms  and  rates  adopted  in 
today's  order  are  effective  for  the  period 
beginning  January  1, 1998.  They  will  be 
effective  through  December  31,  2002. 

The  noncommercial  educational 
broadcasting  compulsory  license 
provides  that  copyright  owmers  and 
public  broadcasting  entities  may 
voluntarily  negotiate  licensing 
agreements  at  any  time,  and  that  such 
agreements  will  be  given  effect  in  lieu 
of  any  determination  by  the  Librarian  of 
Congress  provided  that  copies  of  such 
agreements  are  filed  with  the  Register  of 
Copyrights  within  30  days  of  their 
execution.  Those  parties  not  subject  to 
a  negotiated  license  must  follow  the 
terms  and  rates  adopted  through 
arbitration  proceedings  conducted 
under  chapter  8  of  the  Copyright  Act. 

The  Library  published  a  notice  in  the 
Federal  Register  requesting  comments 
from  interested  parties  as  to  the  need  of 
a  CARP  proceeding  to  adjust  the  section 
118  terms  and  rates.  61  FR  54458 
(October  18, 1996).  After  a  protracted 
negotiation  period,  several  parties 
submitted  proposals  for  royalty  fees  and 
terms  with  respect  to  certain  uses  by 
public  broadcasting  entities  of 
published  musical  works  and  published 


pictorial,  graphic  and  sculptural  works. 
The  Library  published  these  proposals 
in  the  Federal  Register,  in  accordance 
with  37  CFR  251.63,  and  adopted  them 
as  final  regulations  effective  January  1, 
1998.  See  63  FR  2142  (January  14. 
1998). 

Certain  parties  notified  the  Library 
that  agreement  could  not  be  reached  for 
the  use  of  musical  works  and  that  a 
CARP  would  be  required.  The  Library 
initiated  a  CARP  proceeding  on  January 
30, 1998,  and  the  CARP  delivered  its 
report  to  the  Librarian  on  July  22. 1998. 
Today's  final  rule  and  order  adopts  that 
report. 

U.  Parties  to  This  Proceeding 

As  noted  above,  certain  parties  could 
not  reach  agreement  as  to  the  proper 
adjustment  of  the  royalty  rates  and 
terms  for  the  use  of  musical  works.  The 
musical  works  at  issue  are  those 
belonging  to  composers  and  publishers 
affiliated  with  the  American  Society  of 
Composers,  Authors  and  Publishers 
(ASCAP)  and  to  composers  and 
publishers  affiliated  with  Broadcast 
Music.  Inc.  (BMI).  The  public 
broadcasting  entities  wishing  to  make 
use  of  these  musical  works  are  the 
Public  Broadcasting  Service  (PBS), 
National  PubUc  Radio  (NPR),  and  other 
public  broadcasting  entities  as  defined 
in  37  CFR  253.2. 

ASCAP  and  BMI  are  both  performing 
rights  societies  which,  among  other 
things,  license  the  nonexclusive  right  to 
perform  publicly  the  copyrighted 
musical  compositions  of  their  respective 
members.  ASCAP  and  BMI  filed 
separate  written  direct  cases  in  this 
proceeding,  and  each  sought  a  separate 
royalty  fee  for  the  use  of  musical  works 
within  their  respective  catalogues. 

PBS  is  a  non-profit  membership 
corporation  which,  among  other  things, 
represents  the  interests  of  its  member 
noncommercial  educational 
broadcasting  stations  in  rate  setting  and 
royalty  distribution  proceedings  in  the 
United  States,  Canada,  and  in  Europe. 
JNPR  is  a  non-profit  membership 
organization  dedicated  to  the 
development  of  a  diverse 
noncommercial  educational  radio 
programming  service.  PBS  and  NPR 
submitted  a  joint  written  direct  case  in 
this  proceeding  and  are  refierred  to  in 
this  final  rule  and  order  as  "Public 
Broadcasters."  The  Corporation  for 
Public  Broadcasting  (CPB),  which 
provides  funding  for  both  PBS  and  NPR, 
is  also  represented  in  this  proceeding, 
though  it  is  not  a  user  of  music. 


m.  Prior  History  of  Section  118  Rate 
Adjustments 

Congress  intended  that  the  parties 
affected  by  the  section  118  compulsory 
license  negotiate  reasonable  license 
rates  and  terms.  If  the  parties  could  not 
agree,  the  Copyright  Royalty  Tribunal 
(CRT)  was  to  establish  rates  and  terms 
in  1978  and  at  five-year  periods 
thereafter  if  necessary,  to  section  118, 
Congress  gave  the  CRT  no  statutory 
criteria  beyond  "reasonable"  but  did  say 
that  the  CRT  could  consider  "the  rates 
for  comparable  circiunstances  under 
voluntary  license  agreements  negotiated 
as  provided  in  paragraph  (2)."  17  U.S.C. 
118(b)(3). 

When  Congress  replaced  the  CRT 
with  the  current  CARP  system  in  1993, 
it  did  not  make  any  substantive 
modifications  to  section  118  or  to  the 
"reasonable  terms  and  rates"  standard 
prescribed  by  section  801.  See 
Copyright  Royalty  Tribunal  Reform  Act 
of  1993,  Public  Law  103-198, 107  Stat. 
2304. 

For  the  initial  license  term  of  1978- 
1982,  the  Public  Broadcasters 
successfully  negotiated  a  voluntary 
license  with  BMI  that  provided  for  a 
payment  of  $250,000  for  the  first  year 
with  certain  possible  adjustments  for 
each  of  the  succeeding  four  years.  No 
agreement  was  reached  for  the  use  of 
ASCAP  music  by  Public  Broadcasters, 
and  the  CRT  held  a  proceeding  to 
establish  rates  and  terms. 

To  determine  what  constituted  a 
"reasonable"  rate  for  ASCAP,  the  CRT 
examined  the  section  118  legislative 
history  and  found  directives  that  the 
rate  should  reflect  the  fair  value  of  the 
copyrighted  material,  that  copyright 
owners  were  not  expected  to  subsidize 
public  broadcasting,  and  that  Congress 
felt  that  the  growth  of  public 
broadcasting  was  in  the  public  interest. 
See  43  FR  25068  (June  8, 1978)  (citing 
S.  Rep.  No.  94-473,  at  101  (1975);  H.R 
Rep.  No.  94-1476.  at  118  (1976)).  From 
its  review  of  the  legislative  history,  the 
CRT  concluded  that  it  had  broad 
discretion  based  on  the  interests 
Congress  had  defined.  43  FR  25068 
(June  8. 1978). 

The  CRT  then  looked  at  a  number  of 
different  formulas  submitted  by  ASCAP 
and  Public  Broadcasters  for  calculating 
royalties  and  concluded  that  there  was 
no  one  ideal  solution  within  the 
framework  of  a  statutory  compulsory 
license.  43  FR  25069  (June  8. 1978). 
Based  on  what  it  had  before  it.  the  CRT 
then  concluded  that  an  annual  payment 
of  $1.25  million  was  a  reasonable 
royalty  fiae.  It  also  provided  for  an 
mflationary  adjustment  during  the 
1978-1982  period  and  explamed  that 
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the  annual  fee  was  not  determined  by 
application  of  a  particular  formula,  but 
was  "approximately  what  would  have 
been  produced  by  the  application  of 
several  formulas  explored  by  this 
agency  during  its  deliberations."  Id. 

to  adopting  the  annual  fee,  the  CRT 
stated  that  its  determination  was  made 
on  the  basis  of  the  record  before  it,  and 
stressed  that  "[wjhen  this  matter  again 
comes  before  the  CRT,  the  CRT  vsrill 
have  the  benefit  of  several  years 
experience  with  this  schedule.  The  CRT 
does  not  intend  that  the  adoption  of  this 
schedule  should  preclude  active 
consideration  of  alternative  approaches 
in  a  futiu«  proceeding."  Id.  The  CRT, 
however,  never  conducted  another 
section  118  proceeding  before  its 
abolition  in  1993,  because  volimtary 
licenses  were  negotiated  for  all 
subsequent  periods.  Today's  decision  is 
the  first  section  118  rate  adjustment  that 
has  required  a  formal  proceeding. 

IV.  Report  of  the  Panel 

After  six  months  of  hearings  and 
written  submissions  of  ASCAP.  BMI. 
and  Public  Broadcasters,  the  CARP 
delivered  its  report  to  the  Librarian.  The 
Panel  determined  that  Public 
Broadcasters  should  pay  an  annual  fee 
of  $3,320,000  to  ASCAP,  and  $2,123,000 
to  BMI,  for  the  public  performance  of 
works  containing  ASCAP  and  BMI 
music,  respectively.  The  Panel  also 
stated  that  these  annual  fees  should  be 
paid  in  accordance  with  the  terms 
attached  as  an  appendix  to  its  report.  ■ 
Costs  of  the  proceeding  (i.e.  the 
arbitrators'  fees)  were  assessed  at  one- 
third  each  to  ASCAP,  BMI,  and  Pubhc 
Broadcasters. 

to  attempting  to  determine  what 
constituted  a  "reasonable"  fee  for 
ASCAP  and  BMI,  the  Panel  consulted 
the  CRT  decision  described  above  and 
exanuned  the  same  legislative  history 
reviewed  by  the  CRT.  The  Panel 
observed  that  while  section  118  did  not 
define  the  term  "reasonable,"  the 
legislative  history  indicated  that 
"reasonable"  meant  "fair  value,"  and 
that  "fair  value"  was  the  functional 
equivalent  of  "fair  market  value." 
Report  at  9.  The  Panel  noted  that  the 
parties  also  generally  agreed  that  fair 
market  value  was  the  proper  standard 
for  determinmg  rates,  and  that  fair 
market  value  meant  "the  price  at  which 
goods  and  services  would  change  hands 
between  a  vdlling  buyer  and  a  willing 
seller  neither  bemg  under  a  compulsion 
to  buy  or  sell  and  both  havmg 
reasonable  knowledge  of  all  material 


facts."  Id.  to  the  Panel's  view,  although 
the  CRT  called  it  "fair  value"  rather 
than  "fair  market  value."  the  rate 
determined  for  ASCAFin  the  1978 
proceeding  was  a  fair  market  value 
determination.  Thus,  with  respect  to 
ASCAP,  the  Panel  was  adjustmg  the  fair 
market  value  of  ASCAP  music  in  1978 
to  its  present  fair  market  value  and,  for 
the  first  time,  establishing  the  current 
fair  market  value  of  BMI  music.  Id.  at 
10-11. 

To  fix  the  fair  market  value  of  ASCAP 
and  BMI  music,  respectively,  the  Panel 
searched  for  some  type  of  method  or 
formula  that  would  establish  a 
benchmark  to  assist  in  establishing  fair 
market  value.  ASCAP  and  BMI,  while 
employing  somewhat  differing 
adjustment  parameters,  advocated  using 
music  licensing  fees  recently  paid  by 
commercial  television  and  radio 
broadcasters  as  a  benchmark  for  valuing 
the  license  fees  that  Public  Broadcasters 
should  pay  under  section  118.  Public 
Broadcasters  urged  the  Panel  to  set 
license  fees  based  upon  prior  voluntary 
licensing  agreements  between  Public 
Broadcasters  and  ASCAP  and  BMI.^  The 
Panel  ultimately  rejected  each  of  the 
parties'  approaches  and  adopted  instead 
its  own  benchmark. 

A.  The  ASCAP  Approach 

According  to  the  Panel,  ASCAP's 
proposed  use  of  commercial  television 
and  radio  license  fees  was  premised  on 
several  assumptions:  (1)  that 
commercial  license  fees  represented  fair 
market  value  of  ASCAP  music,  whereas 
past  agreements  between  ASCAP  and 
Public  Broadcasters  did  not;  (2)  that  in 
recent  years.  Public  Broadcasters  have 
more  closely  resembled  commercial 
broadcasters  due  to  the  rise  m 
commercialization  of  public  television 
and  radio,  fiscal  success,  sophistication, 
and  size;  (3)  that  after  adjusting  for 
music  usage,  the  Public  Broadcasters 
should  pay  the  same  proportion  of  their 
revenues  as  license  fees  as  do 
commercial  broadcasters;  and  (4)  that 
ASCAP's  proposed  methodology  takes 
•into  account  any  perceived  differences 
between  Public  Broadcasters  and 
commercial  broadcasters  by  excluding 
from  Public  Broadcasters'  revenues  any 
revenues  derived  from  government 
sources.  Only  "private  revenues,"  such 
as  corporate  imderwriting  and  viewer/ 
listener  contributions,  were  considered 
imder  ASCAP's  methodology  because 


■  The  puties  to  this  proceeding  stipulated  to  the 
tenns  of  payment.  Consequently,  only  the  rates  are 
in  iuue  in  this  proceeding. 


» As  the  Panel  observed,  these  were  the  primary 
approaches  advocated  by  the  parties.  They  also 
advocated  alternative  approaches  and  variants  of 
the  primary  approach.  The  Panel  noted,  however, 
citing  examples,  that  the  parties  equivocated  with 
respect  to  these  alternatives  and  sometimes 
disavowed  them  entirely.  Id.  at  11-12. 


they,  like  commercial  broadcasters' 
revenues,  are  audience  sensitive.  Id.  at 
13. 

ASCAP's  witnesses  testified  that  its 
methodology  yielded  an  annual  fee  of 
$4,612,000  for  television  plus 
$3,370,000  for  radio — a  total  of 
$7,982,000.  Id.  at  14.  ASCAP  also 
performed  a  confirmatory  analysis  of 
this  fee  by  projecting  forward  the 
ASCAP  fee  adopted  by  the  CRT.  ASCAP 
first  calculated  the  ratio  of  1995  Public 
Broadcasters'  private  revenues  ^  to  the 
Public  Broadcasters'  1978  private 
revenues  and  multiplied  this  figure  by 
the  1978  fair  market  value  fee  set  by  the 
CRT.  That  result  was  then  multiplied  by 
the  ratio  of  1995  ASCAP  music  use  by 
PubUc  Broadcasters  to  the  1978  ASCAP 
music  use  by  Public  Broadcasters.  This 
methodology  generated  total  license  fees 
for  1995  for  television  and  radio  of 
$8,225,000,  a  figure  that  ASCAP 
asserted  confirmed  its  primary 
methodology.  Id.  at  14-15. 

B.  The  BW  Approach 

According  to  the  Panel,  the  BMI 
approach  was  quite  similar  to  ASCAP's. 
However,  in  addition  to  examining 
Public  Broadcasters'  revenues  and 
music  use,  BMI  also  examined  Public 
Broadcasters'  programmmg 
expenditures  and  audience  size.  BMI 
compared  total  revenues,  programmmg 
expenditures,  and  audience  size  and 
determmed  that  public  television  was 
4%  to  7%  the  size  of  commercial 
television,  and  that  PubUc  Broadcasters 
should  therefore  pay  a  music  licensing 
fee  between  4%  and  7%  of  the  fee  that 
BMI  anticipates  commercial  television 
vtrill  pay  m  1997.  BMI  similarly 
concluded  that  public  radio  was  3%  to 
4%  the  size  of  commercial  radio  in 
recent  years.  Id.  at  IS.  However,  BMI 
acknowledged  that  a  one-third 
downward  adjustment  for  music  use  by 
public  radio  stations  as  compared  to 
commercial  radio  stations  was 
necessary,  yielding  a  total  fee  between 
1%  to  2%  of  the  fees  BMI  anticipates 
will  be  paid  by  commercial  radio  m 
1997.  This  methodology  yielded  a 
license  fee  for  BMI  for  1997  for  public 
television  between  $4  and  $7  million 
and  between  $1  to  $2  million  for  public 
radio.  BMI  recommended  adoptmg  the 
midpoint  between  these  ranges,  yielding 
$5.5  million  for  public  television  and 
$1,395  million  for  public  radio — a  total 
of  $6,895,000.  Id.  at  15-16. 

BMI  also  submitted  that,  regardless  of 
its  proposed  fee,  the  Panel  shoidd  not 
set  a  fee  for  BMI  less  than  42.5%  of  the 


'Public  Broadcasters'  199S  revenues  were  the 
most  recently  available  aimual  revenues  to  ASCAP 
at  the  time  it  filed  its  «irritten  direct  case. 
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combined  ASCAP  and  BMI  fees.  This 
argument  was  based  on  BMI's  assertion 
that  42.5%  of  the  total  share  of  music  on 
public  television  belonged  to  BMI.  BMI 
had  no  data  on  its  relative  share  of  its 
music  on  public  radio,  but  submitted 
that  using  BMI's  music  share  on  public 
television  was  a  good  proxy  for  music 
on  public  radio  in  the  absence  of  any 
evidence  on  the  relative  shares  of 
ASCAP  and  BMI  music  on  public  radio. 
Id.  at  16-17. 

C.  Public  Broadcasters 

Public  Broadcasters  argued  that  the 
best  method  for  determining  fair  market 
value  of  ASCAP  and  BMI  music  was  to 
use  the  1992  negotiated  licenses 
between  Public  Broadcasters  and 
ASCAP  and  BMI  as  a  benchmark,  and 
then  to  adjust  for  any  changed 
circumstances.  Public  Broadcasters 
asserted  that  this  was  the  only  method 
explicitly  encouraged  by  the  framers  of 
section  118.  Id.  at  17. 

While  conceding  that  there  is  no 
precise  definition  of  "changed 
circumstances"  since  the  1992 
voluntary  agreements  with  ASCAP  and 
BMI,  Public  Broadcasters  asserted  that 
changes  in  their  programming 
expenditures  and  music  use  offered  the 
best  indicators  of  "changed 
circumstances."  Public  Broadcasters 
performed  an  economic  regression 
analysis  with  respect  to  programming 
expenditures  and  found  a  growth  rate  of 
7.15%  from  1992  through  1996.  By 
mathematically  increasing  the  combined 
ASCAP  and  BMI  license  fees  payable 
under  the  1992  agreements  and 
determining  that  music  use  did  not 
change  during  that  time  period,  Public 
Broadcasters  advocated  a  combined 
ASCAP/BMI  license  fee  for  both  public 
television  and  radio  of  $4,040,000  per 
year.  Id.  at  18.  Public  Broadcasters  then 
apportioned  this  fee  between  ASCAP 
and  BMI  based  upon  music  usage  and 
determined  that  BMI's  share  of  music  on 
public  television  was  38-40%  of  the 
total  music  usage.  As  did  BMI,  Public 
Broadcasters  assumed  that  it  was 
reasonable  to  use  public  television 
music  usage  as  a  proxy  for  public  radio 
music  usage.  Id.  at  19. 

D.  The  Panel's  Analysis 

After  examining  the  parties' 
approaches,  the  Panel  concluded  that 
"Ibjoth  general  approaches  *  *  *  suffer 
significant  infirmities."  Id.  at  19.  The 
Panel  agreed  with  Public  Broadcasters 
that  previously  negotiated  licenses  with 
ASCAP  and  BMI  were  logical  starting 
points  to  determine  fair  market  value, 
but  concluded  that  the  agreements  bom 
1982  through  1997  understate  the  fair 
market  value  of  ASCAP  and  BMI  music. 


The  Panel  also  determined  that,  while 
licenses  negotiated  with  similarly 
situated  parties  should  be  considered, 
ASCAP's  and  BMI's  licenses  with 
commercial  broadcasters  overstate  the 
fair  market  value  of  music  on  public 
television  and  radio.  Id.  at  19-24. 
Instead,  the  Panel  adopted  its  own 
methodology  based  upon  the  CRT's 
1978  determination,  yielding  an  annual 
fee  of  $3,320,000  for  ASCAP,  and 
$2,123,000  for  BMI. 

Because  the  Panel  considered  the 
voluntary  license  agreements  that  Public 
Broadcasters  negotiated  with  ASCAP 
and  BMI  for  the  1992-1997  Ucense 
period  to  be  a  logical  starting  point  to 
determining  fair  market  value,  the  Panel 
first  considered  Public  Broadcasters' 
approach.  The  Panel  was  particularly 
impressed  with  the  fact  that  the  ASCAP 
license  agreements  contained  "no- 
precedent  clauses"  which,  in  essence, 
are  statements  that  the  rates  and  terms 
prescribed  in  the  agreement  have  no 
precedential  value  in  any  future 
negotiation  or  proceeding  before  a 
CARP.  These  no-precedent  clauses  were 
included  in  the  voluntary  agreements  at 
the  insistence  of  ASCAP.  The  Panel 
concluded  that  "[t]his  clause  clearly 
evinces  an  attempt  by  ASCAP  to  protect 
itself  from  future  tribunals  which  might 
be  tempted  to  use  the  prior  agreement 
as  a  benchmark  for  establishing  fair 
market  value.  And  such  an  attempt  to 
protect  itself  is  corroborative  of 
ASCAP's  genuine  belief  that  the  agreed 
rates  were  below  fair  market  value."  Id. 
at  22.  The  Panel  made  a  similar  finding 
with  respect  to  "nondisclosure"  clauses 
included  in  BMI's  license  agreements 
which  forbade  disclosure  of  the  terms  of 
the  agreements  to  the  public,  including 
a  CARP.  Id.  at  22-23.  The  Panel  also 
concluded  that  the  "huge  disparity" 
between  recent  ASCAP/BMI  commercial 
license  rates  and  the  rates  for  Public 
Broadcasters  under  private  agreements 
underscored  that  the  prior  agreements 
were  not  indicative  of  fair  market  value. 
Id.  at  23.  Therefore,  the  Pfuiel  rejected 
Public  Broadcasters'  approach. 

The  Panel  then  focused  on  ASCAP 
and  BMI's  approach  using  commercial 
broadcaster  license  rates.  The  Panel 
rejected  this  approach  because,  while 
Public  Broadcasters  have  become  more 
"commercial"  in  recent  years, 
"significant  differences  remain  which 
render  the  commercial  benchmark 
suspect."  Id.  at  24.  Commercial 
broadcasters  raise  revenues  through 
advertising  and  audience  share,  whereas 
Public  Broadcasters  have  no  such 
mechanism: 

In  the  conunercial  context,  audience  share 
and  advertising  revenues  are  directly 


proportional  and  also  tend  to  rise  as 
programming  costs  rise — increased  costs  are 
passed  through  to  the  advertiser.  No 
comparable  mechanism  exists  for  Public 
Broadcasters.  Increased  programming  costs 
are  not  automatically  acconunodated  through 
market  forces.  Contributions  from 
government,  business,  and  viewers  remain 
voluntary.  For  these  reasons,  commercial 
rates  almost  certainly  overstate  foir  market 
value  to  Public  Broadcasters  and,  even 
restricting  the  revenue  analysis  to  "private 
revenues,"  as  did  ASCAP,  does  not  fully 
reconcile  the  disparate  economic  models. 

Id.  at  24  (citations  omitted). 

Having  rejected  both  sides' 
approaches,  the  Panel  fashioned  its  own 
benchmark  for  determining  fair  market 
value  of  ASCAP  and  BMI  music.  The 
Panel's  methodology  was  based  upon 
the  fundamental  assiunption  that  the  fee 

set  by  the  CRT  in  1978  was  the  fair     

market  value  of  ASCAP  music  under  the 
section  118  license  as  of  that  time. 
According  to  the  Panel,  that  assumption 
was  "an  eminently  reasonable,  and 
essentially  uncontroverted,  assumption. 
Indeed,  this  Panel  is  arguably  bound  by 
the  1978  CRT  determination  of  fair 
market  value  of  the  ASCAP  license."  Id. 
at  25.  The  Panel  took  the  1978  rate  and 
"trended  [it]  forward"  to  1996  by 
adjusting  for  the  change  in  Public 
Broadcasters'  total  revenues  and  the 
change  in  ASCAP's  music  share.  This 
methodology  yielded  the  fair  market 
value  of  an  ASCAP  license  to  Public 
Broadcasters.  The  Panel  then 
determined  the  fair  market  value  of  a 
BMI  license  to  Public  Broadcasters  by 
applying  its  current  music  use  share  to 
the  license  fee  generated  for  ASCAP  for 
1996.  The  Panel  noted  that  its 
methodology  was  "similar  to  alternate 
analyses  employed  by  both  ASCAP  and 
Public  Broadcasters  to  demonstrate  the 
reasonableness  of  their  approaches."  Id. 

To  "trend  forward"  the  CRT's  1978 
ASCAP  license  fee  to  the  present,  the 
CARP  divided  that  fee  ($1,250,000)  by 
Public  Broadcasters'  total  1978  revenues 
($552,325,000)  and  multiplied  the  result 
by  Public  Broadcasters'  total  1996 
revenues  ($1,955,726),  resulting  in  a 
"1996  trended  ASCAP  license  fee"  of 
$4,426,000,  before  adjusting  the  fee  to 
take  account  of  a  decline  in  ASCAP's 
share  of  music  usage.  Id.  at  26. 

llie  Panel  determined  that  the  change 
in  Public  Broadcasters'  revenues  from 
1978  to  1996,*  along  with  changes  in 
music  share,  were  the  best  indicator  of 
relevant  changed  circumstances  which 
required  an  adjustment  to  the  chosen 
benchmark.  That  is.  Public  Broadcasters 
would  likely  pay  license  fees  that 
constitute  the  same  proportion  of  their 


'The  most  recent  year  for  which  data  was 
available  to  the  Panel.  See  footnote  7  infra. 
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total  revenues  as  did  the  license  fees 
that  they  paid  in  1978,  the  last  occasion 
in  which  they  paid  fair  market  rates.  Id. 
at  27.  The  Panel  did  acknowledge  there 
was  "no  commonly  accepted  indicator 
that  would  allow  a  finder-of-fact  to 
precisely  adjust  a  fair  market  value 
benchmark  to  reflect  relevant  changed 
circumstances,"  noting  that  other 
factors,  such  as  revenues,  audience 
share,  programming  expenditiues,  and 
the  Consumer  Price  Index  have  been 
used.  Id.  at  27-28. 

Of  these,  the  Panel  concludes  that  revenues 
is  [sic]  the  best  indicator  of  relevant  changed 
circumstances  because  it  incorporates  the 
fbrementioned  factors  and  others.  Changes  in 
audience  share  and  programming 
expenditures  are  reflected  in  revenues. 
Changes  in  revenues  over  time  also  serve  as 
a  proxy  for  an  inflation  adjustment.  While 
the  CPI  gauges  inflation  at  the  consumer 
level,  revenues  gauge  inflation  at  the 
industry-specific  level.  Accordingly,  in  our 
analysis,  an  inflation  adjustment  bom  1978 
to  1996  is  obviated. 

Id.  at  28  (citation  omitted). 

The  Panel  also  determined  that  it  was 
more  appropriate  to  use  Public 
Broadcasters'  total  revenues,  rather  than 
examine  only  "private"  revenues,  as 
advocated  by  ASCAP.  There  was  no 
need  to  confine  the  analysis  to  private 
revenues,  because  the  Panel  did  not 
accept  ASCAP's  use  of  commercial 
broadcasters'  rates  as  the  appropriate 
benchmark  and  because  the  Panel  was 
concerned  with  Public  Broadcasters' 
revenue  trends  (i.e.,  increases)  over  the 
relevant  i)eriod,  not  with  how  the 
revenues  were  raised.  Id.  at  29. 

Finally,  with  respect  to  revenues,  the 
Panel  explained  why  it  used  Public 
Broadcasters'  1996  revenues  and  1978 
revenues  in  its  formula.  Using  the  1996 
revenue  data  was  important  because  it 
was  the  most  recent  data  available  to  the 

S>arties  and  yielded  the  most  acciuate 
ee  for  the  1998-2002  period.  Id.  at  30. 
The  Panel  also  rejected  Public 
Broadcasters'  assertion  that  the  Panel 
should  use  Public  Broadcasters'  1976 
revenues,  which  were  the  most  recent 
revenues  available  to  the  CRT  when  it 
set  its  fair  market  value  fee  in  1978.  The 
Panel  stated  that  the  record  did  not 
necessarily  support  Public  Broadcasters' 
assertion  and  noted  that  use  of  1976 
revenues  would  have  actually  yielded 
hi^er  license  fees.  Id.  at  31. 

The  Panel  then  adjusted  the  figure 
produced  by  its  revenue  growth 
trending  formula  to  account  for  changes 
in  the  relative  share  of  ASCAP  music 
used  by  Public  Broadcasters  in  1996  as 
compared  to  1978.  The  Panel 
determined  that  "the  ASCAP  share  of 
total  ASCAP/BMI  music  used  by  Public 
Broadcasters  has  declined  bom  about 
80%-83%  in  1978  to  about  60%-61% 


in  1996,  representing  about  a  25% 
decline  in  its  music  share."  Id.  at  32. 
Accordingly,  the  Panel  made  a  25% 
dov^ward  adjustment  to  the  "1996 
trended  ASCAP  license  fee"  of 
$4,426,000,  resulting  in  an  ASCAP 
license  fee  of  $3,320,000.  Id.  at  26.  In 
order  to  determine  this  decline,  the 
Panel  was  required  to  infer  the 
proportion  of  music  shares  between 
ASCAP  and  BMI  in  1978  because 
evidence  of  such  music  shares  does  not 
exist.'  The  Panel  made  this  inference 
based  upon  two  significant  pieces  of 
record  evidence. 

First,  since  1982,  both  ASCAP's  and 
BMI's  negotiated  fees  with  Public 
Broadcasters  reflect  relative  shares  of 
about  80%/20%  of  the  music  use  of 
Public  Broadcasters.  While 
acknowledging  that  the  voluntarily 
negotiated  licenses  were  not  indicative 
of  fair  market  value,  the  Panel  was 
"persuaded  that  the  consistent  division 
of  fees  reflects  the  parties'  perception  of 
respective  music  use  shares,  as 
confirmed  by  data  available  to  each 
party."  Id.  at  33.  Absent  more  reliable 
information,  the  Panel  presumed  that 
the  80%/20%  split  that  had  prevailed 
since  1982  also  existed  in  1978.  The 
Panel  felt  buttressed  in  this  assumption 
because  "in  its  trending  formula, 
ASCAP  did  not  hesitate  to  use  its  music 
use  data  from  1990  as  a  proxy  for  1978." 
Id. 

Second,  the  Panel  determined  that  the 
80%/20%  split  in  music  share  was 
corroborated  by  the  fact  that  in  1978  the 
CRT  adopted  a  $1,250,000  annual  fee 
while  being  aware  that  BMI  had 
negotiated  a  $250,000  annual  fee.  The 
Panel  concluded,  "presuming  the  CRT 
did  not  arbitrarily  determine  fees 
without  regard  to  relative  music  share, 
we  infer  music  use  shares  for  ASCAP 
and  BMI  of  83%  and  17%,  respectively, 
for  1978."  Id.  at  33-34.  The  Panel  then 
concluded  that  ASCAP's  1996  music 
share  was  60%-61%,  based  upon  an 
analysis  presented  by  Public 
Broadcasters  that  it  found  "more 
comprehensive  and  more  reliable"  than 
BMI's  analysis.  ASCAP  did  not  present 
a  music  share  analysis.  Id.  at  32  n.42. 

The  Panel  then  took  the  $3,320,000 
ASCAP  fee  and  used  it  to  determine 
BMI's  fee.  The  Panel  concluded  that 
BMI's  music  share  increased  bom  about 
17%-20%  in  1978  to  about  38%-40% 
in  1996.  Selecting  39%  as  the 
appropriate  figure,  the  Panel  concluded 
that  BMI's  share  of  the  combined 
ASCAP/BMI  fees  must  also  be  39%.  The 
Panel  calculated  BMI's  license  fiee  of 
$2,123,000  by  "[m]ultiplying  the 


>  Evidence  does  exist,  bowevar,  for  the  proportion 
of  music  shares  for  1996. 


ASCAP  license  fee  by  .63934,"  which 
"yields  the  mathematical  equivalent  of 
39%  of  the  combined  license  fees  of 
both  ASCAP  and  BMI  (39%  x  [3,320,000 
+  2,123,000]  =  $2,123,000)."  Id.  at  27  n. 
40. 

The  Panel  ofiiered  several  reasons  why 
it  was  appropriate  to  derive  BMI's  fair 
market  value  share  solely  on  the  basis 
of  music  share.  The  Panel  rejected 
ASCAP's  assertion  that  the  music 
contained  in  ASCAP's  repertory  is 
intrinsically  more  valuable  than  the 
music  in  BMI's  inventory,  finding  no    " 
credible  evidence  for  such  a  distinction. 
Id.  at  35. 

The  Panel  also  rejected  ASCAP  and 
BMI's  argument  that  the  type  of 
methodology  adopted  by  the  Panel  is 
impermissible  as  a  matter  of  law 
because  section  118  requires  that 
separate  fees  be  set  for  ASCAP  and  BMI 
that  are  based  upon  separate  evaluations 
of  their  respective  licenses.  The  Panel 
foimd  no  proscription  in  the  statute,  the 
legislative  history,  or  the  1978  CRT 
decision  for  a  methodology  which 
yields  a  combined  fee,  after  which  the 
combined  fee  is  divided  between 
ASCAP  and  BMI.  While  the  Panel  must 
set  separate  rates  for  ASCAP  and  BMI, 
the  obligation  to  do  so  was  "wholly 
distinct  fit>m  the  methodology  we 
employ  to  determine  those  fees."  Id.  at 
36. 

The  Panel  undertook  a  separate 
approach  to  confirm  its  results  for  BMI 
by  using  the  rate  prescribed  by  the  1978 
BMI  negotiated  license  as  a  fair  market 
value  benchmark  for  1978.  The  1978 
agreement  is  the  only  BMI  or  ASCAP 
agreement  that  did  not  contain  a  "no- 
precedent  clause"  or  "nondisclosure 
clause."  However,  the  Panel  did  not 
accept  this  figure  as  representative  of 
fair  market  value  because  the 
cinnmistances  surrounding  the  1978 
negotiation  were  not  sufficiently 
explored.  Instead,  the  Panel  used  the 
figure  solely  for  coiroborative  purposes. 
Id.  at  36-37. 

The  Panel  used  the  same  methodology 
for  BMI  as  it  did  for  ASCAP,  dividing 
the  1978  BMI  license  fee  by  the  PubUc 
Broadcasters'  total  1978  revenues  and 
multiplying  the  result  by  the  Public 
Broadcasters'  total  1996  revenues.  After 
adjusting  for  the  increase  in  BMI's 
music  share  between  1978  and  1996,  the 
formtila  yielded  a  figure  of  $2,082,000, 
within  2%  of  the  fee  adopted  by  the 
Panel  luder  its  primary  approach.  The 
Panel  noted  that  it  could  also  "generate 
the  ASCAP  fee  from  the  BMI  fee  just  as 
we  previously  generated  the  BMI  fee 
from  the  ASCAP  fee — with  similarly 
confirming  results."  Id. 
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In  conclusion,  the  Panel  stated  that  its 
methodology  yielded  what  it  believed  to 
be  the  best  result: 

In  adopting  this  methodology,  we  are  fully 
cognizant  of  the  several  assumptions  and 
inferences  required.  While  we  defend  these 
assumptions  and  inferences  as  eminently 
reasonable,  we  must  recognize  the  potential 
for  imprecision.  Such  is  the  hazard  of  rate- 
setting  based  upon  theoretical  market 
replication.  The  methodologies  advanced  by 
the  parties  involve,  we  believe,  less 
reasonable  assumptions  and  inferences.  We 
do  not  here  advance  a  perfect  methodology 
(none  exists),  merely  the  most  reasonable  and 
least  assailable  based  upon  the  record  before 
us. 

Id.  at  38  (citation  omitted). 

V.  The  Librarian's  Scope  of  Review 

The  Librarian  of  Congress  has,  in 
previous  proceedings,  discussed  his 
scope  of  review  of  CARP  reports.  See. 
e.g.,  63  PR  25394  (May  8,  1998);  62  FR 
55742  (October  28, 1997);  62  FR  6558 
(February  12,  1997);  61  FR  55653 
(October  26, 1996).  The  scope  of  review 
adopted  by  the  Librarian  in  these 
proceedings  has  been  narrow:  the 
Librarian  will  not  reject  the 
determination  of  a  CARP  unless  its 
decision  falls  outside  the  "zone  of 
reasonableness"  that  had  been  used  by 
the  courts  to  review  decisions  of  the 
CRT.  Recently,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  issued  its  first  decision 
reviewing  a  decision  of  the  Librarian 
under  the  CARP  process,  and  articulated 
its  standard  of  judicial  review  for  the 
Librarian's  CARP  decisions.  National 
Ass'n  of  Broadcasters  v.  Librarian  of 
Congress,  146  F.3d  907  (D.C.  Cir.  1998) 
[NAB).  The  court's  determination  is  the 
pronouncement  on  the  judicial  standard 
of  review  in  CARP  proceedings,  and 
warrants  a  consideration  by  the  Register 
and  the  Librarian  as  to  what  effect,  if 
any,  the  decision  has  on  their  review  of 
a  CARP  decision. 

NAB  involved  distribution  of  cable 
royalties  for  the  1990-1992  period.  In 
that  proceeding,  the  Librarian  adopted 
the  determination  of  the  CARP,  with 
some  modifications,  and  explained  why 
the  CARP  did  not  act  in  an  arbitrary 
manner,  or  contrary  to  the  provisions  of 
the  Copyright  Act.  that  would  have 
required  a  rejection  of  its  report.  The 
court  reviewed  the  Librarian's  decision 
in  accordance  with  17  U.S.C.  802(g), 
which  provides  that  the  court  may  only 
modify  or  vacate  the  Librarian's 
decision  if  it  finds  that  he  "acted  in  an 
arbitrary  manner."  The  court  undertook 
a  discussion  of  how  its  review  of  the 
Librarian's  decision  under  the  section 
802(g)  arbitrary  standard  was  different 
from  its  review  of  CRT  determinations 


under  the  arbitrary  standard  set  forth  in 
chapter  7  of  title  5  of  the  United  States 
Code  (i.e..  the  Administrative  Procedure 
Act). 

After  a  lengthy  discussion  of  its  prior 
review  of  CRT  determinations,  and  the 
amendments  made  to  title  17  by  the 
Copyright  RoyaUy  Tribunal  Reform  Act 
of  1993  which  eliminated  the  CRT  and 
replaced  it  with  the  CARP  system,  the 
coiut  determined  that  Congress  did 
intend  to  change  the  scope  of  judicial- 
review  of  the  Librarian's  CARP 
decisions: 

We  conclude  that  our  review  of  the 
Librarian's  distribution  decision  under 
subsection  802(g)  is  significantly  more 
circumscribed  than  the  review  we  made  of 
the  Tribunal  decisions  under  section  810.  As 
a  result,  in  applying  the  "arbitrary  manner" 
standard  set  forth  in  subsection  802(g),  we 
will  set  aside  a  royalty  award  only  if  we 
determine  that  the  evidence  before  the 
Librarian  compels  a  substantially  different 
award.  We  will  uphold  a  royalty  award  if  the 
Librarian  has  offered  a  facially  plausible 
explanation  for  it  in  terms  of  the  record 
evidence.  While  the  standard  is  an 
exceptionally  deferential  one,  we  think  it  is 
most  consistent  with  the  intent  of  the 
Congress  as  reflected  in  the  language, 
structure  and  history  of  the  1993  Act. 

146  F.3d  at  918. 

Quite  naturally,  the  principal  focus  of 
the  NAB  decision  is  on  the  court's 
review  of  the  Librarian's  decision,  not 
the  Librarian's  review  of  the  CARP 
determination.  The  court  did  state, 
however,  that  the  word  "arbitrary"  that 
appears  in  section  802(f)  of  the 
Copyright  Act  (which  gives  the  court  its 
review  authority),  and  the  word 
"arbitrary"  that  appears  in  section 
802(g)  (which  gives  the  Librarian  his 
review  authority)  are  "not  coextensive." 
Id.  at  923.  The  court  further  noted  that 
the  difference  "is  not  a  surprising 
administrative  arrangement  given  the 
bifurcated  review  of  royalty  awards 
(first  by  the  Librarian  and  then  by  this 
Court)  and  the  deference  to  be  accorded 
the  Register's  and  the  Librarian's 
expertise  in  royalty  distribution."  Id. 
But  the  court  did  not  say  how  exacting 
the  review  of  the  CARP  report  by  the 
Librarian  and  the  Register  should  be. 

Although  the  NAB  court  does  not 
elucidate  the  standard  of  review  to  be 
apphed  by  the  Librarian  and  the 
Register,  it  does  imply  a  difference 
between  that  review  and  the  court's.  If 
the  Librarian's  CARP  decisions  are 
entitled  to  an  unusually  wide  level  of 
deference,  then  his  level  of  scrutiny  of 
a  CARP'S  decision  must  be  higher  than 
that  which  the  court  will  apply  to  his 
decision. 

The  Register  and  the  Librarian  do  not 
interpret  the  court's  statements  to  mean 
that  they  must  engage  in  a  highly 


exacting  review.  The  court  did 
acknowledge  that  the  CARP,  not  the 
Register  or  the  Librarian,  is  the  fact- 
finder in  CARP  proceedings  and  "is  in 
the  best  position  to  weigh  evidence  and 
gauge  credibility."  Id.  at  923.  n.l3. 
Moreover,  the  court  stated  that  the 
Librarian  would  act  arbitrarily  if 
"without  explanation  or  adjustment,  he 
adopted  an  award  proposed  by  the 
Panel  that  was  not  supported  by  any 
evidence  or  that  was  based  on  evidence 
which  could  not  reasonably  be 
interpreted  to  support  the  award."  Id.  at 
923.  It  must  be  remembered  that  section 
802(f)  provides  that  the  Librarian  shall 
adopt  a  CARP'S  determination  unless  he 
finds  that  it  acted  arbitrarily  or  contrary 
to  the  Copyright  Act. 

The  Register  and  the  Librarian 
conclude  that  their  scope  of  review  as 
announced  in  prior  decisions  remains 
an  appropriate  standard.  That  is.  the 
Register  and  the  Librarian  will  review 
the  decision  of  a  CARP  under  the  same 
"arbitrary"  standard  used  by  the  courts 
to  review  decisions  of  the  CRT.  If  the 
CARP  determination  falls  within  the 
"zone  of  reasonableness,"  the  Librarian 
will  not  disturb  it.  See  National  Cable 
Television  Ass'n  v.  Copyright  Royalty 
Tribunal,  724  F.2d  176.  182  (D.C.  Cir. 
1983)  [NCTA  V.  CRT).  It  necessarily 
follows  that  even  when  the  Register  and 
the  Librarian  would  have  reached 
conclusions  different  from  the 
conclusions  reached  by  the  CARP, 
nevertheless  they  will  not  disturb  the 
CARP'S  determination  unless  they 
conclude  that  it  was  arbitrary  or 
contrary  to  law.  This  standard  is  higher 
than  the  court's  review  announced  in 
NAB.  yet  is  consistent  with  the 
provisions  of  section  802(f). 

VI.  Review  of  the  CARP  Report 

Section  251.55(a)  of  the  Library's 
rules  provides  that  "(ajny  party  to  the 
proceeding  may  file  with  the  Librarian 
of  Congress  a  petition  to  modify  or  set 
aside  the  determination  of  a  Copyright 
Arbitration  Royalty  Panel  within  14 
days  of  the  Librarian's  receipt  of  the 
panel's  report  of  its  determination."  37 
CFR  251.55(a).  Replies  to  petitions  to 
modify  are  due  14  days  after  the  filing 
of  the  petitions.  37  CFR  251.55(b). 

The  following  parties  filed  petitions 
to  modify:  ASCAP,  BMI,  PubHc 
Broadcasters,  and  SESAC.  Inc. 
("SESAC").  Replies  were  filed  by 
ASCAP.  BMI.  Public  Broadcasters,  and 
SESAC. 

ASCAP,  BMI,  and  Public  Broadcasters 
all  attack  the  Panel's  adopted 
methodology  as  arbitrary  and  contrary 
to  law.  and  each  urges  the  Librarian  to 
substitute  his  determination  based  upon 
that  party's  respective  rate  proposals. 
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SESAC  filed  a  petition  to  modify  for 
the  limited  purpose  of  challenging  a 
certain  statement  made  by  the  Panel  in 
a  footnote  of  its  report  regarding  music 
use  by  Public  Broadcasters.^ 

Vn.  Review  and  Recommendation  of 
the  Register  of  Copjrrights 

As  discussed  above,  the  parties  to  this 
proceeding  submitted  petitions  to  the 
Librarian  to  modify  the  Panel's 
determination  based  on  their  assertions 
that  the  Panel  acted  arbitrarily  or 
contrary  to  the  applicable  provisions  of 
the  Copyright  Act.  These  petitions  have 
assisted  the  Register  in  identifying  what 
evidence  and  issues  in  this  proceeding' 
require  scrutiny.  The  law  gives  the 
Register  the  responsibility  to  make 
recommendations  to  the  Librarian 
regarding  the  Panel's  determination.  17 
U.S.C.  802(f);  and  in  doing  so,  she  must 
conduct  a  thorough  review. 

Prior  to  reviewing  the  Panel's  report 
and  the  parties'  objections,  the  Register 
makes  two  important  observations. 
First,  the  Register's  review  is  confined 
to  what  the  Panel  did,  not  what  it  could 
have  done.  As  described  above,  ASCAP. 
BMI.  and  the  Public  Broadcasters  each 
proposed  their  own  methodology — 
their  own  mathematical  formula — for 
calculating  the  appropriate  annual 
royalty  fees  for  the  1998-2002  period. 
The  Panel,  however,  adopted  its  own 
methodology.  It  is  this  methodology  that 
the  Register  will  review  to  determine 
whether  it  is  arbitrary  or  contrary  to  law 
as  provided  by  section  802(f)  of  the 
Copyright  Act.  The  Register  will  not 
consider  what  the  Panel  could  have 
done  or  what  a  party  asserts  it  should 
have  done,  even  if,  had  she  heard  this 
proceeding  in  the  first  instance,  she 
would  have  chosen  another 
methodology.  Only  if  the  Register 
determines  that  the  Panel's 
methodology  is.  in  whole  or  in  part, 
arbitrary  or  contrary  to  the  Copyright 
Act  will  she  recommend  another 
methodology.  If  one  or  more  aspects  of 
the  Panel's  methodology  is  flawed,  yet 


'SESAC  objects  to  footnote  10  on  page  6  of  the 
Panel's  report  wherein  the  Panel  states  that  "(tjbe 
repertory  of  the  third  performing  rights 
organization,  SESAC,  not  a  party  to  this  proceeding, 
comprises  only  about  one-half  of  one  percent  of 
PBS's  music  use."  The  task  of  the  Register  and  the 
Librarian  in  CARP  proceedings  is  to  review  CARP 
decisions,  not  to  make  corrections  or  modifications 
to  statements  made  by  the  Panel  at  the  behest  of 
nonparties.  However,  the  Register  and  the  Librarian 
note  that  the  Panel's  statement  regarding  the  music 
share  of  SESAC,  a  nonparty,  is  patently  obiter  dicta, 
and  has  no  precedential  value  in  this  proceeding  or 
future  section  118  proceedings.  The  better  practice 
in  future  proceedings  would  be  for  the  CARP  to 
avoid  making  statements  that  might  be  interpreted 
as  aHecting  the  rights  or  status  of  a  nonparty.  The 
Register  notes  that  the  parties  to  this  proceeding 
expressly  did  not  object  to  SESAC's  petition  to 
modify. 


the  methodology  as  a  whole  withstands 
scrutiny,  then  the  Register  will 
recommend  changes  so  that  the  Panel's 
approach  conforms  with  section  802(f). 
If.  and  only  if,  the  Panel's  methodology 
is  fundamentally  flawed  will  the 
Register  recommend  that  the  Librarian 
reject  the  Panel's  approach  in  its 
entirety  and  adopt  a  different 
methodology  for  fixing  the  section  118 
royalty  fees.  See  63  FR  25398-99  (May 
8. 1998). 

Second,  the  Register  embraces  the 
proposition  that  rate  adjustment 
proceedings  are  not  precise  applications 
of  mathematical  formulas  which  yield 
the  "right"  answer.  The  Panel 
acknowledged  this  by  observing  that  its 
methodology  is  not  perfect,  but  is 
"merely  the  most  reasonable  and  least 
assailable  based  upon  the  record." 
Report  at  38.  The  courts  have  also 
acknowledged  that  rate  adjustments  in 
the  compulsory  license  setting  involve 
estimates  and  approximations.  See 
NCTA  V.  CRT.  724  F.2d  at  182  ("The 
Tribunal's  work  *  *  »  necessarily 
involves  estimates  and  approximations. 
There  has  never  been  any  pretense  that 
the  CRT's  rulings  rest  on  precise 
mathematical  calculations;  it  suffices 
that  they  lie  within  the  'zone  of 
reasonableness.' ").  Therefore,  in 
reviewing  the  various  aspects  of  the 
Panel's  selected  methodology  in  this 
proceeding,  and  as  a  whole,  the  Register 
will  not  recommend  rejecting  the 
Panel's  conclusions  unless  they  draw  no 
support  from  the  record  and  are  based 
upon  irrational  estimates  or 
approximations. 

A.  Objections  of  ASCAP  and  BW 

ASCAP  and  BMI  raise  numerous 
objections  to  the  Panel's  methodologies 
and  recommend  that  the  Librarian  adopt 
their  respective  approaches  as  the 
means  of  assessing  fees  in  this 
proceeding.  Because  several  of  ASCAP's 
and  BMI's  objections  overlap,  they  are 
addressed  here  in  a  single  section. 

1.  The  1978  CRT  fee  was  not  a  fair 
market  value  fee.  The  Panel  accepted 
the  CRT's  $1.25  million  fee  as 
representing  the  fair  market  value  of 
ASCAP  music  in  1978.  BMI  disputes 
this  and  ofliers  several  reasons  why  it 
considers  the  1978  fee  not 
representative  of  fair  market  value.  First. 
BMI  notes  that  the  approach  advocated 
by  ASCAP  to  the  CRT  in  1978  took  the 
rates  paid  by  commercial  broadcasters 
and  discounted  them  by  a  range  of  20% 
to  50%.  This,  in  BMI's  opinion, 
demonstrates  that  ASCAP  was  offering 
Public  Broadcasters  a  subsidy.  BMI 
Petition  to  Modify  at  22.  Second.  BMI 
notes  that  representatives  of  ASCAP 
stated  in  an  article  appearing  after  the 


1978  decision  that  they  wanted  to  give 
Public  Broadcasters  a  discoimt  for  the 
first  1978-1982  licensing  period.  Id. 

Third.  BMI  notes  that  the  CRT  stated 
that  it  did  "not  intend  that  the  adoption 
of  (the  $1.25  million  fee]  should 
preclude  active  consideration  of 
alternative  approaches  in  a  future 
proceeding."  Id.  at  23  (quoting  43  FR 
25069).  BMI  suggests  that  this  statement 
is  evidence  that  the  CRT  considered  its 
fee  to  be  "experimental,"  and,  therefore, 
not  fair  market  value.  Id.  at  23-24. 

BMI  submits  that  the  Panel  should 
have  engaged  in  its  own  independent 
analysis  of  whether  the  1978  fee 
represented  fair  market  value  before 
accepting  the  CRT  figure.  Failure  to  do 
so  is.  in  BMI's  view,  arbitrary  action. 
BMI  asserts  that  it  would  have 
submitted  information  to  the  Panel  on 
the  inappropriateness  of  using  the  1978 
fee  as  a  benchmark,  if  it  had  known  that 
the  Panel  would  reject  BMI's 
methodology  in  favor  of  using  the  1978 
fee.  BMI,  therefore,  charges  that  it  was 
denied  the  opportimity  to  rebut  use  of 
the  1978  fee,  particularly  since  if  was 
not  a  party  to  the  1978  proceeding. 

Recommendation  of  the  Register 

The  Panel  did  not  act  arbitrarily  in 
accepting  the  1978  CRT  fee  as  the  fair 
market  value  of  ASCAP  music  for  that 
period.  The  CRT  plainly  acknowledged 
in  1978  that  it  was  required  to  adopt  a 
royalty  fee  that  represented  the  "fair 
value"  of  ASCAP  music,  and  stated  that 
the  $1.25  million  fee  was  a  "reasonable" 
fee  that  accomplished  that  task.  43  FR 
25068  (June  8,  1978).  The  anecdotal 
evidence  offered  by  BMI  sis  to  ASCAP's 
intentions  in  1978  is  £ar  bom  conclusive 
proof  that  the  1978  fee  was  not  fair 
market  value,  and  was  in  fact  a  subsidy 
for  Public  Broadcasters.  Furthermore, 
the  Register  is  not  persuaded  that  the 
CRT's  statement  that  its  fee  did  not 
"preclude  active  consideration  of 
alternative  approaches  in  a  future 
proceeding"  is  evidence  that  the  CRT 
was  adopting  a  fee  less  than  fair  market 
value.  Rather,  the  CRT  seemed  to  be 
stating  that  there  may,  in  the  future,  be 
better  ways  to  calculate  fair  maiiiet 
value,  but  the  fee  adopted  by  the  CRT 
was  nevertheless  the  most 
representative  of  fair  market  value  for 
that  proceeding. 

Concluding  mat  the  CRT's  fee  was  not 
the  iaxT  maricet  value  of  ASCAP  music 
in  1978,  or  insisting  that  the  Panel 
should  have  conducted  its  own  study  as 
to  what  was  the  Cair  market  value  of 
ASCAP  music  in  1978.  would  be 
dangerous  precedent.  Such  an  approach 
would  encourage  collateral  attack  on  all 
previous  decisions  of  the  CRT  and  the 
CARPs.  No  future  CARP  could  rely  on 
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the  determination  of  this  Panel  or  any 
other  in  attempting  to  reach  its  fair 
market  value  assessment  under  section 
118.  This  is  not  to  say  that  a  prior 
decision  of  the  CRT  or  CARP  cannot  be 
questioned  by  future  parties  and,  if 
clearly  demonstrated  to  be  in  error, 
rejected  by  a  CARP.  Nor  should  a  future 
CARP  ever  be  required  to  base  its 
evaluation  of  "fair  market  value"  on  a 
previous  determination  of  fair  market 
value  by  the  CRT  or  a  previous  CARP. 
But  the  Register  does  not  recommend 
declaring,  based  on  unconvincing 
evidence,  that  this  Panel  acted 
arbitrarily  in  accepting  the  CRT's  1978 
fee. 

The  Register  is  also  not  persuaded 
that  BMI  has  been  denied  an 
opportunity  to  challenge  the  validity  of 
the  1978  CRT  fee.  It  is  true  that  BMI  did 
not  know,  until  the  Panel  released  its 
decision,  that  the  Panel  would  use  the 
1978  fee  as  a  basis  for  adopting  its 
current  fee.  However,  that  will  virtually 
always  be  the  case  in  a  rate  adjustment 
proceeding  or  distribution  proceeding 
when  a'CARP  utilizes  its  own 
methodology  as  opposed  to  one  offered 
by  the  parties.  The  Register  will  not 
reject  the  methodology  of  a  Panel 
simply  because  the  parties  were  not 
presented  with  the  opportunity,  during 
the  hearing  phase,  to  criticize  and  attack 
the  Panel's  chosen  methodology.  To  do 
otherwise  would  effectively  preclude  a 
Panel  from  adopting  a  methodology 
other  than  one  proposed  by  the  parties. 

Furthermore,  the  1978  fee  was  very 
much  a  part  of  the  record  in  this 
proceeding.  The  existence  of  the  fee  and 
the  CRT  decision  adopting  it  were 
recognized  and  acknowledged  l)y  all 
parties  to  this  proceeding,  including 
BMI.  ASCAP  used  the  1978  fee  in  its 
alternative  methodology  to  verify  the 
accuracy  of  its  primary  methodology. 
That  BMI  did  not  mount  a  serious 
evidentiary  challenge  to  the  accuracy  of 
the  fee  is  not  due  to  lack  of  opportvmity. 

2.  The  Panel  incorrectly  used  Public 
Broadcasters'  1978  revenues,  rather  than 
their  1976  revenues.  Both  ASCAP  and 
BMI  make  this  accusation.  In  order  to 
"trend  forward"  from  the  $1.25  million 
1978  ASCAP  award,  the  Panel  began 
with  Public  Broadcasters'  1978  annual 
revenues  (the  Panel's  equation  is  fair 
market  value  in  1978  divided  by  1978 
Public  Broadcaster  revenues,  or  $1.25 
million/$552.325  million).  Report  at  26. 
ASCAP  and  BMI  assert  that  use  of 
Public  Broadcasters'  1978  revenues  is 
flawed  because  the  CRT  did  not  have 
these  revenue  figures  when  it  calculated 
the  $1.25  million  fee.  Rather,  the  most 
recent  figure  available  to  the  CRT  was 
Public  Broadcasters'  1976  revenues, 
which  were  $412.2  million.  ASCAP 


notes  that  because  the  Panel  used  1978 
revenues  instead  of  1976  revenues,  the 
effective  rate  of  the  1978  rate  is  reduced, 
thereby  devaluing  the  CRT's  1978 
determination. 

The  effective  rate  of  the  1978  CRT 
decision  is,  according  to  ASCAP, 
expressed  as  a  percentage  relative  to 
Public  Broadcasters'  revenues.  ASCAP 
Petition  to  Modify  at  6.  The  $1.25 
million  fee  divided  by  $412.2  million 
(the  1976  revenues)  yields  an  effective 
rate  of  .303%  of  revenues.  According  to 
ASCAP,  this  means  that  the  CRT  in 
1978  intended  to  give  ASCAP  a  fee  that 
represented  .303%  of  Public 
Broadcasters'  most  recently  known 
revenues  (i.e.,  the  1976  revenues).  By 
using  the  1978  revenues,  the  Panel 
reduced  the  effective  rate  to  .22%  ($1.25 
million  divided  by  $552,325  million), 
which  is  not  what  the  CRT  intended  to 
award.  Both  ASCAP  and  BMI  assert  that 
the  Panel  should  have  used  the  1976 
revenues  and  "trended  forward"  from 
there  in  order  to  maintain  the  effective 
rate  of  the  CRT  decision. 

BMI  asserts  that  there  is  another 
reason  for  using  the  1976  data.  As  was 
the  case  for  the  CRT,  the  Panel  used 
data  to  set  a  royalty  fee  beginning  in 
1998  that  was  only  as  recent  as  1996.'' 
The  Panel's  methodology  takes  account 
of  only  an  18-year  period,  1978-1996. 
BMI  submits  that  the  Panel  should  have 
taken  account  of  a  20-year  period,  1976- 
1996,  in  order  to  obtain  a  more  accurate 
trend  and  to  make  up  for  the  lack  of  data 
for  1997  and  1998.  BMI  Petition  to 
Modify  at  28. 

Recommendation  of  the  Register 

The  Register  determines  that  the 
Panel  did  not  err  in  using  Public 
Broadcasters'  1978  revenues,  as  opposed 
to  1976  revenues,  as  the  basis  of  its 
trending  methodology.  If  it  could  be 
conclusively  demonstrated  that  the  CRT 
used  Public  Broadcasters'  revenues  as 
the  means  of  fashioning  the  $1.25 
million  1976  fee,  ASCAP  and  BMI's 
argument  would  be  more  persuasive. 
That  is  not,  however,  the  case.  Although 
the  CRT  "examined  a  number  of 
formulas,"  it  concluded  "there  is  no  one 
formula  that  provides  the  ideal  solution, 
especially  when  the  determination  must 
be  made  within  the  framework  of  a 
statutory  compulsory  license."  43  FR 
25069  (June  8, 1978).  Although  the  CRT 
had  Public  Broadcasters'  1976  revenues 
before  it,  it  is  imclear  what,  if  any,  use 
it  made  of  the  data.  The  CRT  said 


nothing  about  the  $1.25  million  fee 
representing  a  .303%  effective  rate  of 
Public  Broadcasters'  revenues,  nor  is 
there  any  indication  in  the  1978 
decision  that  the  CRT  was  attempting  to 
establish  a  fixed  effective  rate.  ASCAP's 
argument  presiunes  that  the  CRT  did 
use  a  mathematical  formula  in  adopting 
a  fee,  even  though  the  decision  suggests 
the  contrary. 

What  is  clear  is  that  the  CRT 
determined  that  the  $1.25  million  fee 
was  the  fair  market  value  of  ASCAP 
music  in  1978,  even  if  it  did  use  data 
from  1976.  Id.  The  Panel  reached  the 
same  conclusion  by  stating  that  "the 
blanket  license  fee  set  by  the  CRT  in 
1978,  for  use  of  the  ASCAP  repertory  by 
Public  Broadcasters,  reflects  the  fair 
market  value  of  that  license  as  of  1978." 
Report  at  25  (emphasis  added).  If  $1.25 
million  represented  fair  market  value  in 
1978,  then  it  was  reasonable  for  the 
Panel  to  begin  its  analysis  using  Public 
Broadcasters'  revenues  from  that  same 
year,  whether  or  not  the  CRT  had  access 
to  such  data.  The  Panel  stated  that  it  felt 
"comfortable"  doing  this  because  Dr. 
Adam  Jaffe,  Public  Broadcasters' 
economic  expert,  had  taken  a  similar 
approach  in  a  different  context.  Report 
at  31  (Dr.  Jaffe's  formula  used  the  1992- 
1997  voluntary  agreements  with  ASCAP 
and  adjusted  for  changed  circumstances 
from  1992,  even  thou^  the  parties 
presumably  negotiated  the  1992 
agreement  using  only  1991  data).  The 
Register  sees  nothing  in  the  record  that 
indicates  it  was  arbitrary  to  take  this 
approach. 

BMI's  argiunent  that  the  Panel  should 
have  considered  changes  in  revenues 
over  a  20-year  period,  rather  than  18 
years,  to  account  for  the  lack  of 
information  for  1998  Public 
Broadcasters'  revenues,  also  has  no 
merit.  It  will  probably  always  be  the 
case  in  a  section  118  proceeding  that 
data  regarding  revenues  will  not  be 
completely  current.  Use  of  the  Public 
Broadcasters'  1998  revenues,  or  1997 
revenues  for  that  matter,  would  yield  a 
fair  market  value  fee  that  might  be  even 
more  accurate  than  the  Panel's. 
However,  that  data  was  simply 
unavailable.  The  Panel  could  have 
considered  a  20-year  period  as  a  rough 
means  of  adjusting  for  lack  of  1998  data. 
The  fact  that  it  did  not  do  so  was  not 
arbitrary.* 

3.  The  Panel  did  not  provide  for  fee 
adjustments  during  the  1998-2002 
period.  ASCAP  argues  that  it  was 


^  At  the  time  of  filing  of  written  direct  cases  in 
this  proceeding,  ASCAP  and  BMI  had  data  of  Public 
Broadcasters'  revenues  only  up  to  1995.  However, 
Public  Broadcasters  introduced  their  1996  revenues 
as  part  of  their  case.  See  Public  Broadcasters  Direct 
Exhibit  4. 


■Furthermore,  the  Register  questions  the 
perceived  accuracy  of  starting  with  1976  data  as  a 
means  of  compensating  for  lack  of  1998  data.  The 
only  thing  this  approach  guarantees  is  a  larger  fee 
since  it  is  known  that  Public  Broadcasters'  revenues 
were  less  in  1976  than  they  were  in  1978. 


«  ._  ^k 


^  ^^      I  »-l_ •  J  . 
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arbitrary  for  the  Panel  not  to  provide  for 
interim  adjustments  to  the  ASCAP  fee 
for  each  year  of  the  1998-2002  license 
period.  ASCAP  notes  that  the  CRT 
provided  for  annual  adjustments  for 
inflation  through  use  of  the  Consumer 
Price  Index  ("CPI")  in  its  1978  decision, 
and  that  the  Panel  should  have,  at  a 
minimum,  provided  for  similar 
adjustments.  As  an  alternative  to  using 
the  CPI,  ASCAP  recommends  that  the 
effective  rate  of  the  CRT's  1978  decision 
(.303%  of  Public  Broadcasters'  1976 
revenues)  be  applied  to  Public 
Broadcasters'  revenues  for  each  year  of 
the  1998-2002  period  to  determine  an 
annual  fee. 

Recommendation  of  the  Register 

The  Panel  considered  whether  to 
provide  cost-of-living  adjustments  and 
expressly  decided  not  to  do  so, 
concluding  that  "Igjiven  the  inherent 
vagaries  and  imprecision  of  estimating 
fair  market  value  in  an  imaginary 
marketplace,  we  are  comfortable 
concluding  that  the  rate  yielded  for 
1996  reasonably  approximates  a  fair 
market  rate  for  the  entire  statutory 
period."  Report  at  31. 

The  Register  cannot  say  that  the 
Panel's  conclusion  was  arbitrary.  The 
Panel  recognized  that  the  methodology 
it  used  to  set  the  fees  was  based  on 
"several  assumptions  and  inferences" 
which,  although  "eminently 
reasonable"  created  a  "potential  for 
imprecision.  Such  is  the  hazard  of  rate- 
setting  based  upon  theoretical  market 
replication."  Report  at  38  (citing  NAB, 
146  F.3d  at  932).  The  Panel  admitted 
that  it  was  not  "advanc(ingl  a  perfect 
methodology  (none  exists),  merely  the 
most  reasonable  and  least  assailable 
based  upon  the  record  before  us."  Id. 

The  Panel  also  observed  that  the  1996 
Public  Broadcasters'  revenue  figures 
that  it  used  in  determining  the  fee  may 
have  been  somewhat  overstated  due  to 
changes  in  accounting  procedures.  Id.  at 
30.  Based  on  this  finding  and  the 
CARP'S  determination  that  use  of 
revenues  account  for  inflationary 
changes  (id.  at  28),  the  Register  cannot 
say  that  the  Panel  was  arbitrary  or 
unreasonable  in  deciding  not  to  provide 
for  annual  adjustments,  hi  fact,  the 
Panel's  assessment  that  the  1996 
revenue  figures  may  have  been  an 
overstatement  only  supports  its 
conclusion  that  no  aimual  adjustment 
was  necessary. 

Certainly,  the  Panel  could  have 
required  annual  adjustments  of 
ASCAP's  fee  based  on  annual  changes 
in  Public  Broadcasters'  revenues,  as 
ASCAP  now  requests.  But  it  was  not 
required  to  do  so,  given  the  absence  of 


record  evidence  compelling  such  a 
result. 

4.  The  Panel  arbitrarily  excluded 
Public  Broadcasters'  ancillary  revenues 
from  their  calculation.  ASCAP  asserts 
that  the  Panel  excluded  without 
explanation  $122  million  in  "ancillary" 
revenues  earned  by  the  Public 
Broadcasters  in  1996.  "Ancillary" 
revenues,  according  to  ASCAP,  are 
comprised  largely  of  the  sale  of  public 
broadcasting  merchandise  such  as 
videos,  audiotapes,  toys  and  books. 
ASCAP  submits  that  ancillary  revenues 
must  be  included  in  the  Panel's 
calculation  because  the  Panel 
acknowledged  that  gross  revenues  of 
Public  Broadcasters  were  the  best 
indication  of  their  ability  to  pay. 
According  to  ASCAP,  Public 
Broadcasters'  1996  revenues  should  be 
$2,077,776,000,  instead  of  the 
$1,955,726,000  figure  used  by  the  Panel. 
ASCAP  Petition  to  Modify  at  9. 

Recommendation  of  the  Register 

In  discussing  what  comprised  the 
Panel's  determination  of  Public 
Broadcasters'  1996  revenues,  the  Panel 
stated  that  they  were  excluding  "all  'off 
balance  sheet  income'  such  as  revenues 
derived  from  merchandising,  licensing, 
and  studio  leasing."  Report  at  30  (citing 
ASCAP  Direct  Exhibit  301  and  ASCAP's 
Proposed  Findings  of  Fact  and 
Conclusions  of  Law  (PFFCL)).  While  a 
specific  explanation  for  exclusion  of 
such  income  would  be  desirable,  the 
Register  does  not  find  the  Panel  acted 
arbitrarily.  First,  the  Register  does  not 
agree  writh  ASCAP's  conclusion  that  the 
Panel  was  setting  Public  Broadcasters' 
1996  revenues  as  gross  revenues  frtim 
all  sources.  The  Panel  stated  that  it  was 
using  Public  Broadcasters'  total 
revenues,  and  cited  CPB's  fiscal  year 
1996  report  for  that  figure.  Report  at  26. 
As  ASCAP  acknowledges,  CPB  does  not 
include  ancillary  income  in  its 
calculation  of  aimual  revenues.  ASCAP 
PFFCL  at  39. 1  94.  The  total  revenues 
figure,  therefore,  expressly  did  not 
include  ancillary  income. 

Second,  the  Register  concludes  that  it 
was  reasonable  for  the  Panel  to  exclude 
ancillary  income.  Merchandising  of 
toys,  tapes  and  books,  and  leasing 
studio  facilities  to  others,  are  not  part  of 
the  business  of  broadcasting  music  on 
public  broadcasting  stations.  CPB 
apparently  acknowledges  this  point  as 
well,  excluding  ancillary  income  from 
its  report  of  Public  Broadcasters' 
revenues  because  ancillary  income  does 
not  form  a  basis  for  awarding  grants  to 
Public  Broadcasters.  Id.  ASCAP  has 
failed  to  demonstrate  that  Public 
Broadcasters'  activities  such  as  selling 
books  and  toys  are  so  closely  tied  to 


broadcasting  activities  that  their 
revenues  must  be  included  in  broadcast 
revenues.  See  Transcript  (Tr.)  at  1722 
(Boyle)(stating  that  off  balance  sheet 
items  "may  or  may  not  be  relevant"  in 
calculating  Public  Broadcasters' 
revenues). 

5.  The  Panel  arbitrarily  concluded 
that  overall  music  use  remained  static 
since  1978.  Both  ASCAP  and  BMI  argue 
that  it  was  arbitrary  for  the  Panel  to  . 
conclude  that  overall  music  use 
remained  relatively  constant  from  1978 
to  1996,  given  the  fact  that  there  was  no 
reliable  music  use  data  available  until 
1992.  ASCAP  asserts  that  "(i)f  there  is 
no  evidence  to  support  an  adjustment, 
the  adjustment  caimot  be  made,  no 
matter  how  relevant  it  might  be." 
ASCAP  Petition  to  Modify  at  14.  Both 
ASCAP  and  BMI  submit  that  the  record, 
in  fact,  belies  static  music  use,  noting 
that  there  are  many  more  public 
broadcasting  stations,  and  consequently 
more  programs  broadcast,  since  1976 
and  that  the  total  volume  of  music  use 
must  therefore  have  increased 
substantially.  BMI  goes  on  to  state  that 
the  record  supports  that,  since  1992,  use 
of  BMI  music  has  increased  an  average 
of  10%  on  public  broadcasting  stations, 
and  that  the  Panel  should  have  factored 
this  into  its  analysis  and  awarded  BMI 
a  greater  fee. 

Recommendation  of  the  Register 

As  described  above,  the  Panel's 
methodology  "trends  forward"  the 
CRT's  1978  fee  and  adjusts  for  changes 
in  the  relative  shares  of  ASCAP  and  BMI 
music  used  by  Public  Broadcasters  since 
1978.  The  Panel  did,  however,  consider 
whether  any  change  to  the  methodology 
was  required  to  account  for  changes  in 
overall  music  usage  since  1978. 
Evaluating  the  scant  evidence  on  the 
subject,  the  Panel  concluded: 

We  find  the  music  analyses  presented  by 
Public  Broadcasters  to  be  the  most 
compreliensive  and  reliable.  No  credible  data 
is  available  with  respect  to  any  trend  in 
overall  music  usage  by  Public  Broadcasters 
since  1978.  However,  we  accept  Public 
Broadcasters'  conclusion  that  overall  music 
usage  has  remained  constant  in  recent  years. 
Given  the  dearth  of  empirical,  or  even 
anecdotal,  evidence  to  the  contrary,  it  is 
reasonable  to  presume  that  overall  music 
usage  by  Public  Broadcasters  has  remained 
substantially  constant  since  1978.  See 
ASCAP  PFFCL  152  ("(Tlhere  is  no  evidence 
in  the  record  that  total  music  use  on  the 
[Public  Television  and  Public  Radio]  Stations 
has  changed  significandy  since  1978.") 

Report  at  31-32  (citations  omitted). 

BMI  and  ASCAP  attack  the  Panel's 
conclusion  regarding  music  use, 
arguing,  in  essence,  that  the  Panel  is 
forbidden  from  fact-finding  in  the 
absence  of  thoroughly  comprehensive 
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record  evidence.  The  Register  cannot 
accept  ASCAP  and  BMI's  argument  in 
this  instance.  There  is  no  question  that 
record  evidence  of  music  use  prior  to 
1992  would  place  the  Panel's 
conclusion  on  firmer  ground.  Complete 
and  comprehensive  evidence  vvill 
always  increase  the  accuracy  of  CARP 
decisions,  but  it  is  often  such  evidence 
does  not  exist,  or  is  not  presented  in  a 
CARP  proceeding.  See,  e.g.,  62  PR  55757 
(October  28. 1997)  (rejecting  satellite 
carriers'  argument  that  Panel  decision 
must  be  rejected  because  satellite 
carriers  had  no  access  to  evidence  to 
rebut  copyright  owners'  contentions). 
The  Register  believes  that  it  is 
acceptable,  given  the  inherent  lack  of 
precision  of  these  proceedings,  for  a 
Panel  to  make  reasonable  inferences 
based  on  an  examination  of  the  best 
evidence  available.  The  Panel's 
inference  regarding  music  use  satisfies 
this  requirement. 

In  drawing  its  inference,  the  Panel 
examined  the  best  evidence  it  had 
available  to  it:  the  music  use  analyses  of 
the  parties  from  1992-1996.  The  Panel 
adopted  Public  Broadcasters'  analysis  as 
the  "most  comprehensive  and  reliable." 
Report  at  31.  The  Panel  concluded  that 
Public  Broadcasters'  analysis 
demonstrated  that  overall  music  use  in 
recent  years  has  remained  relatively 
constant.  The  Register  has  no  groimds  to 
question  this  Bnding.  See,  61  PR  55663 
(October  28, 1996)  ("the  Librarian  will 
not  second  guess  a  CARP's  balance  and 
consideration  of  the  evidence,  unless  its 
decision  runs  completely  counter  to  the 
evidence  presented  to  it.")  Given  that 
music  use  was  static  for  a  period  of  five 
years,  the  Panel  reasonably  inferred  that 
this  trend  was  predictive  of  music  use 
from  1978  to  1991.  The  inference  was 
backed  by  ASCAP's  statement  in  its 
proposed  findings  that  "there  is  no 
evidence  in  the  record  that  total  music 
use  on  the  Stations  has  changed 
significantly  since  1978.  Nor  is  there 
any  evidence  in  the  record  that  the 
Stations'  broadcasts  of  ASCAP  music 
over  the  same  period  have  changed 
significantly  either  in  quality  or 
quantity."  ASCAP  PFFCL  at  152, 132. 
The  five-year  period,  coupled  witlr 
ASCAP's  statement,  provide  sufficient 
support  for  the  Panel's  presumption 
regarding  music  use. 

Moreover,  the  Register  does  not  find 
that  ASCAP's  and  BMI's  assertions 
regarding  the  increase  in  the  number  of 
public  broadcasting  stations  and 
programs  broadcast  require  rejection  of 
the  Panel's  inference.  Both  ASCAP  and 
BMI  presume  that  there  is  a  direct 
correlation  between  number  of  stations 
and  broadcast  hours  and  the  amount  of 
music  used.  This  certainly  is  a 


reasonable  conclusion,  but  it  is  not  a 
necessary  one.  It  could,  for  example,  be 
the  case  that  public  broadcasting 
stations  prior  to  1992  used  far  greater 
amounts  of  music  than  do  public 
broadcasting  stations  today.  Public 
Broadcasters'  evidence  tends  to  support 
that  conclusion.  See  Public  Broadcasters 
PFFCL  at  50-51, 11112-113.  In  sum.  the 
Register  will  not,  in  the  absence  of 
concrete  evidence  to  the  contrary,  allow 
an  inference  drawn  by  a  party  to  trump 
an  inference  drawn  by  a  Panel.' 

6.  The  Panel's  dependence  on  music 
share  is  irrelevant  and  imsupported  by 
section  118.  ASCAP  submits  that 
section  118  uncontrovertedly  provides 
that  copyright  owners  of  music  are 
entitled  to  compensation  for  use  of  their 
music  by  Public  Broadcasters.  The 
Panel's  reliance  on  music  share  as 
opposed  to  music  use.  ASCAP  insists,  is 
irrelevant  because  music  share  does  not 
necessarily  have  any  correlation  to 
music  use.  Further,  ASCAP  submits  that 
reliance  on  music  share  is  contrary  to 
section  118  because  music  share 
presumes  that  ASCAP  and  BMI  music  is 
interchangeable,  whereas  section  118 
requires  establishing  separate  royalty 
fees  for  both  catalogues  of  music. 

Recommendation  of  the  Register 

The  Register  determines  that  the 
Panel's  use  of  music  shares  to  adjust  for 
the  amount  of  ASCAP  and  BMI  music 
used  on  public  broadcasting  stations 
since  1978  is  not  contrary  to  section 
118.  The  Panel  addressed  ASCAP's 
contention  that  its  methodology  was 
contrary  to  section  118  when  it  stated: 

(Bjoth  ASCAP  and  BMI  argue  that  the  tjqpe 
of  methodology  we -advance  here  is 
impermissible,  as  a  matter  of  law,  because 
Section  114  requires  that  separate  fees  be  set 
for  ASCAP  and  BMI  that  are  based  upon 
separate  evaluations  of  their  respective 
licenses.  The  legislative  history  behind 
Section  118,  they  argue,  proscribes  any 
methodology  that  yields  a  combined  fee,  after 
which  the  combined  fee  is  divided  between 
ASCAP  and  BMI.  The  Panel  finds  no  support 
whatever  for  this  position  in  the  legislative 
history  of  Section  118,  the  express  language 
of  the  statute  itself,  or  in  the  1978  CRT 
decision  cited  by  ASCAP.  It  is  undisputed 
that  the  statute  requires  the  Panel  to  set 
separate  rates  for  ASCAP  and  BMI  but  that 
is  an  obligation  wholly  distinct  from  the 
methodology  we  employ  to  determine  those 
fees. 

Report  at  35-36  (footnotes  omitted) 
(citations  omitted).  The  Register  agrees. 
The  Register  also  concludes  that  the 
Panel's  use  of  music  shares  is  not 
arbitrary.  The  Panel  used  music  shares 


'Given  that  the  Register  accepts  the  Panel's 
determination  that  music  use  has  not  increased,  the 
Register  rejects  BMI's  request  for  an  adjustment  to 
account  for  a  ten  percent  increase  in  its  music  use. 


to  gauge  changed  circumstances  since 
1978,  determining  that  the  amount  of 
ASCAP  music,  relative  to  BMI  music, 
had  declined  from  1978.  This  is  wholly 
consistent  with  the  Panel's  adopted 
methodology,  and  is  one  of  the 
mechanisms  necessary  to  that  analysis 
to  account  for  changed  circumstances. 

7.  There  is  insufficient  record 
evidence  to  support  the  Panel's 
inferential  findings  regarding  music 
share.  ASCAP  and  BMI  argue  that, 
asstnning  music  share  is  relevant  to  the 
Panel's  methodology,  the  absence  of 
evidence  for  music  shares  prior  to  1992 
prevented  the  Panel  from  inferring  the 
shares  of  ASCAP  and  BMI  music  on 
public  broadcasting  in  1978. 

Recommendation  of  the  Register 

For  the  reasons  stated  in  A5,  supra, 
the  Register  will  not  question  a 
reasonable  inference  of  the  Panel 
provided  that  it  draws  support  from  the 
existing  record.  The  Panel  determined 
that  the  ratio  of  ASCAP  to  BMI  music 
in  1978  was  in  the  range  of  80/20  to  83/ 
17.  Report  at  32.  The  Panel  based  this 
determination  on  the  fact  that,  since 
1981,  both  ASCAP  and  BMI  negotiated 
fees  that  consistently  reflected  that 
share  of  music.  The  Panel  stated  that 
"we  are  persuaded  that  the  consistent 
division  of  fees  reflects  the  parties' 
perception  of  respective  music  use 
shares,  as  confirmed  by  data  available  to 
each  party."  Id.  at  33. 

The  Panel  also  presumed  music 
shares  from  1978  to  1981  were  at  the 
same  ratio,  in  the  absence  of  evidence 
to  the  contrary.  The  Panel  reasoned  that 
this  presumption  was  corroborated  by 
the  fact  that  the  CRT,  in  awarding 
ASCAP  a  $1.25  milHoa  fee  in  1978,  was 
aware  that  BMI  had  negotiated  a 
$250,000  fee.  The  Panel  also  relied  on 
the  fact  that  ASCAP  itself  used  1990 
music  use  data  as  a  proxy  for  1978  data. 
See  ASCAP  PFFCL  at  116. 1266,  n.6 
("Because  reliable  music  use  data  were 
not  available  for  1978.  ASCAP  relied  on 
music  use  data  starting  from  1990,  the 
first  ASCAP  distribution  survey  year  for 
which  detailed  information  was  readily 
retrievable.  Thus,  the  trended  fee 
assumes  that  music  use  on  Stations  did 
not  change  substantially  from  1978  to 
1990  (and  there  is  no  evidence  in  the 
record  to  contradict  that  assumption.")). 
The  Register  determines  that  these 
pieces  of  record  evidence  support  the 
reasonableness  of  the  Panel's 
presimiptions  regarding  music  share  in 
1978. 

ASCAP  also  argues  that  the  Panel's 
split  of  approximately  80/20  is 
inaccurate  because  the  Panel  mistakenly 
asstmied  that  ASCAP  relied  upon  its 
music  share  as  a  basis  for  negotiating  its 
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fee  in  1982. 1987  and  1992.  when  in  fact 
it  did  not.  The  record  appears  far  from 
clear  on  this  point,  particularly  since 
Public  Broadcasters  submit  that  music 
share  was  important  to  them  in 
negotiating  the  licenses.  See  Tr.  at 
2619-21  (Jameson).  It  is  clear  that  BMI 
used  its  relative  music  share  in 
negotiating  its  licenses  with  Public 
Broadcasters.  See,  Tr.  at  3389 
(Berenson).  In  any  event,  the  Register 
agrees  with  the  Panel  that  it  was  the 
parties'  perceptions  as  to  their  music 
shares  during  their  negotiations  that  is 
relevant: 

It  is  important  to  note  that  whether  the 
music  use  shares  we  have  adopted  are 
actually  accurate  is  not  critical  to  our 
analysis  so  long  as  the  parties  perceived  them 
to  be  accurate  at  the  time  they  negotiated  the 
agreements.  As  we  have  repeatedly  expressed 
herein,  our  task  is  to  attempt  to  replicate  the 
results  of  theoretical  negotiations.  If  the 
parties  were  to  use  the  1978  license  fee  as  a 
benchmark,  we  have  no  doubt  that  the 
resulting  fees  from  such  negotiations  would 
reflect  the  parties'  perceived  change  in 
ASCAP's  music  share  since  1978,  just  as  they 
would  reflect  the  parties'  perceived  change  in 
Public  Broadcasters'  total  revenues. 

Report  at  34. 

8.  It  was  arbitrary  for  the  Panel  to 
infer  music  share  on  public  radio  when 
no  evidence  of  music  use  on  public 
radio  was  presented.  ASCAP  faults  the 
Panel's  use  of  music  share  on  public 
television  as  a  proxy  for  music  share  on 
public  radio.  ASCAP  argues  that  the 
Panel's  citation  to  the  negotiated 
licenses'  historical  use  of  television 
music  use  data  as  a  proxy  for  radio  is 
inappropriate  because  the  Panel 
determined  that  those  agreements  are 
not  representative  of  fair  market  value. 
Further,  ASCAP  submits  that  there  was 
no  probative  evidence  adduced  that 
ASCAP  ever  acquiesced  to  the  use  of 
television  data  as  a  proxy  for  radio  data. 
ASCAP  Petition  to  Modify  at  19. 

Recommendation  of  the  Register 

The  Register  determines  that  the 
Panel's  use  of  television  data  as  a  proxy 
for  radio  data  is  not  arbitrary.  The 
Panel's  statement  that  Public 
Broadcasters  and  ASCAP  and  BMI  used 
television  music  data  as  a  proxy  for 
radio  data  (since  no  party  keeps  track  of 
music  usage  on  public  radio)  was  based 
on  the  testimony  of  Paula  Jameson, 
Public  Broadcasters'  then  general 
counsel,  who  participated  in  the  fee 
negotiations.  Tr.  at  2621-23  (Jameson). 
Although  ASCAP  asserts  that  there  is 
testimony  to  the  contrary,  the  Register 
will  not  disturb  the  Panel's  evaluation 
of  testimony  in  the  absence  of 
compelling  groimds  to  do  so.  See,  NAB, 
146  F.3d  at  9^3,  n.l3  ("The  Panel,  as  the 


initial  factfinder,  is  in  the  best  position 
to  weigh  evidence  and  gauge 
ta'edibility"). 

9.  The  Panel  made  an  arbitrary 
assumption  that  Public  Broadcasters 
should  pay  the  same  rate  of  revenue 
now  as  they  did  in  1978  despite  their 
increased  commercialization.  BMI 
charges  the  Panel  with  failure  to  include 
an  adjustment  in  its  methodology  to 
account  for  Public  Broadcasters' 
increased  commercialization.  BMI  notes 
that  the  Panel  did  recognize  the 
increased  commercialization,  and 
acknowledged  that  such 
commercialization  might  justify  the 
need  to  narrow  the  divergence  between 
fees  paid  by  Public  Broadcasters  and 
commercial  broadcasters,  but  then  did 
not  do  anything  about  it.  BMI  submits 
that  using  Public  Broadcasters'  private 
revenues  since  1978,  as  opposed  to  total 
revenues,  "is  a  reasonable  way  to  take 
into  account  the  increased 
commercialization  of  public 
broadcasting  in  setting  a  rate  based  on 
the  1978  CRT  fee."  BMI  Petition  to 
Modify  at  37. 

Recommendation  of  the  Register 

While  the  Panel  did  observe  that 
Public  Broadcasters  have  become  more 
commercialized  in  recent  years,  and  that 
such  a  convergence  between  public  and 
commercial  broadcasting  "may"  justify 
a  narrowing  of  the  gap  between  the  fees 
paid  by  Public  Broadcasters  and 
commercial  broadcasters,  that 
observation  does  not  compel  an 
adjustment  to  the  Panel's  methodology. 
The  Panel  also  concluded  that 
significant  differences  between  Public 
Broadcasters  and  commercial 
broadcasters  remain.  See  Report  at  24 
("Though  corporate  underwriting  may 
superficially  resemble  advertising 
*  *  *,  the  relevant  economics  are  quite 
different").  Indeed,  these  differences 
specifically  led  the  Panel  to  reject 
commercial  fees  as  the  benchmark  for 
setting  Public  Broadcasters'  fees.  Id. 

Moreover,  the  Panel  expressly 
rejected  the  use  of  private  revenues  in 
its  methodology  as  the  means  of 
accoimting  for  increased  Public 
Broadcasters'  commercialization: 

[W]hen  performing  a  trending  analysis 
based  upon  the  1978  Public  Broadcasters' 
rates,  there  is  no  need  to  restrict  the  analysis 
to  private  revenues  because  the  methodology 
does  not  employ  any  data  from  the 
commercial  context.  In  this  instance,  we 
need  make  no  attempt  to  account  for 
differences  in  the  manner  the  two  industries 
raise  revenues.  We  need  nqt  massage  the 
methodology  to  obtain  an  apples  to  apples' 
comparison.  Accordingly,  total  revenues, 
reflecting  the  true  increase  in  Public 
Broadcasters'  ability  to  pay  license  fees,  is 
the  more  appropriate  parameter. 


Report  at  29-30. 

'There  is  ample  testimony  to  support 
the  Panel's  determination  that  the 
economics  of  public  broadcasting  and 
commercial  broadcasting  are  quite 
different.  Written  rebuttal  testimony  of 
Dr.  Adam  Jaffa  at  14-17;  Public 
Broadcasters  Direct  Exhibit  4.  The  Panel 
was.  therefore,  not  compelled  by  the 
evidence  to  account  for  increased 
commercialization  of  Public 
Broadcasters  in  adopting  their 
methodology,  and  it  was  not  arbitrary  to 
reject  the  use  of  private  revenues  as  a 
means  for  adjusting  for 
commercialization. 

10.  The  Librarian  should  announce 
that  ASCAP  and  BMI  may  seek  rate 
parity  with  commercial  broadcasters  in 
future  section  118  proceedings.  BMI 
submits  that,  assuming  that  the 
Librarian  does  not  choose  to  adopt  a 
methodology  that  bases  Public 
Broadcasters'  fee  on  what  commercial 
broadcasters  pay  for  music,  the 
Librarian  should  declare  that  "BMI  is 
free  to  argue  in  a  future  CARP 
proceeding  that  Section  118  license  fees 
should  be  set  on  the  basis  of  a 
comparison  to  commercial  broadcasting, 
under  the  facts  and  circimistances  as 
they  may  develop  in  the  future."  BMI 
Petition  to  Modify  at  58. 

Recommendation  of  the  Register 

The  task  of  the  Register,  and  the 
Librarian,  in  CARP  proceedings  is  to 
review  the  decision  of  a  CARP  panel, 
not  to  make  pronouncements  or 
declarations  as  to  the  character  or  nature 
of  future  proceedings.  The  Register 
recommends  that  the  Librarian  not 
accept  BMI's  invitation.  The  Register 
notes,  however,  that  parties  to  a  future 
section  118  proceeding,  or  any  CARP 
proceeding  for  that  matter,  are  free  to 
submit  any  and  all  evidence  they  deem 
relevant  to  the  rate  adjustment  or 
royalty  distribution,  as  the  case  may  be. 

11.  The  Panel  erred  in  its  allocation 
of  costs  among  the  parties.  ASCAP 
submits  that  the  Panel  erred  because  it 
did  not  follow  prior  CARPs'  allocation 
of  costs  '°  in  rate  adjustment 
proceedings,  and  did  not  articulate  a 
reason  for  its  deviation.  ASCAP  asserts 
that  the  Panel  should  not  have  treated 
PBS  and  NPR  as  a  single  party  for  cost 
purposes,  and  instead  should  have 
equally  split  costs  between  ASCAP  and 
BMI  on  the  one  hand,  and  PBS  and  NPR 
on  the  other.  According  to  ASCAP, 
"(flaimess  dictates  an  equal  division  of 
costs,  which  is  consistent  with  prior 


""■'Allocation  of  costs"  in  a  CARP  proceeding  are 
the  monthly  charges  of  the  arbitrators.  The  costs  of 
the  Copyright  OfHce  and  the  Librarian  are  part  of 
their  operating  budgets,  and  are  not  a  part  of  a 
CARP's  allocation  of  costs. 
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precedent  and  which  imposes  equal 
burdens  of  the  proceeding  on  copyright 
owners  and  users."  ASCAP  Petition  to 
Modify  at  30. 

Recommendation  of  the  Register 

Section  802(c)  of  the  Copyright  Act 
provides  that  "(ijn  ratemaking 
proceedings,  the  parties  to  the 
proceedings  shall  bear  the  entire  cost 
thereof  in  such  maimer  and  proportion 
as  the  arbitration  panels  shall  direct." 
17  U.S.C.  802(c).  ASCAP's  request  raises 
the  question  whether  a  cost  allocation 
decision  of  a  CARP  is  reviewable  by  the 
Librarian  under  section  802(f). 

Section  802(f)  of  the  Copyright  Act  is 
the  source  of  the  Librarian's  review 
authority  of  CARP  decisions.  It  provides 
in  pertinent  part  that  "(wjithin  60  days 
after  receiving  the  report  of  a  copyright 
arbitration  royalty  panel  under 
subsection  (e).  the  Librarian  of  Congress. 
-  upon  the  recommendation  of  the 
Register  of  Copyrights,  shall  adopt  or. 
reject  the  determination  of  the 
arbitration  panel."  17  U.S.C.  802(f). 
While  the  "determination"  of  the  Panel 
is  not  defined  in  subsection  (f). 
subsection  (e)  describes  a  CARP 
delivering  "a  report"  of  "its 
determination  concerning  the  royalty 
fee  or  distribution  of  royalty  fees,  as  the 
case  may  be."  17  U.S.C.  802(e).  It  thus 
appears  that  the  Library's  review 
authority  extends  only  to  a  Panel's 
decision  on  the  merits  of  a  ratemaking 
or  distribution  proceeding — i.e.,  the 
actual  setting  of  rates  or  allocation  of 
royalties.  Is  this  review  authority  broad 
enough  to  encompass  a  Panel's 
allocation  of  costs  under  subsection 
802(c)? 

The  Register  concludes  that  it  is  not. 
A  plain  reading  of  the  statute  limits  the 
Librarian's  review  to  the  substance  of 
the  proceeding — the  setting  of  rates  or 
distribution  of  royalties — contained  in 
the  Panel's  report,  and  does  not  include 
allocation  of  the  arbitrators'  costs  among 
the  parties  to  the  proceeding.  The  fact 
that  the  Panel's  decision  on  costs  was 
also  contained  in  its  report  on  the  merits 
of  the  proceeding  does  not  change  the 
result.  Allocation  of  costs  has  no  bearing 
on  the  Panel's  resolution  on  the  merits 
of  the  proceeding.  Furthermore,  the 
Panel  in  this  case  could  have  just  as 
easily  issued  a  separate  order  allocating 
costs,  and  was  not  required  to  include 
such  a  decision  in  its  report  to  the 
Librarian.  The  Librarian's  jurisdiction 
should  not  depend  on  where  the  CARP 
announces  its  allocation  of  costs. 

Even  if  the  Librarian  had  authority  to 
review  the  Panel's  allocation  of  costs, 
the  Register  would  not  recommend  that 
the  Librarian  reject  the  Panel's 
allocation  of  one-third  paid  by  ASCAP. 


one-third  paid  by  BMI,  and  one-third 
paid  by  Public  Broadcasters.  The  statute 
plainly  gives  the  arbitrators  broad 
discretion  in  allocating  costs.  18  U.S.C. 
802(c)  (costs  shall  be  allocated  "in  such 
manner  and  proportion  as  the 
arbitration  panels  shall  direct").  The 
Register  is  also  not  persuaded  that  the 
language  of  subsection  (c)  that  requires 
a  CARP  to  act  on  the  basis  of  "prior 
copyright  arbitration  royalty  panel 
determinations"  applies  to  allocation  of 
costs.  This  provision  is  directed  to 
"determinations"  of  CARPs — i.e.  their 
decisions  as  to  rates  and  royalty 
distributions. 

The  Panel  concluded,  for  purposes  of 
cost  allocation,  that  "ASCAP.  BMI,  and 
Public  Broadcasters  constitute  three 
separate  parties."  Report  at  39.  It 
reached  its  conclusion  based  "on  the 
totality  of  circumstances  including  the 
1978  CRT  decision,  the  history  of 
negotiations  between  the  parties,  and 
the  manner  in  which  the  parties 
proceeded  herein."  Id.  The  Register 
believes  that  the  CARP — and  not  the 
Register  or  the  Librarian — is  in  the  best 
position  to  evaluate  these  factors  and 
apportion  the  costs.  The  Register, 
therefore,  recommends  that  the 
Librarian  not  review  or  reject  the  Panel's 
allocation  of  costs. 

B.  Objections  of  Public  Broadcasters 

Public  Broadcasters  fault  the  Panel  for 
rejecting  use  of  prior  negotiated 
agreements  as  the  benchmark  for  setting 
ASCAP's  and  BMI's  fiees.  In  support  of 
this  position.  Public  Broadcasters  offer 
the  following  three  arguments. 

1.  The  Panel  violated  section  118  by 
setting  fair  market  value  rates  in  the 
context  of  hypothetical  free  marketplace 
negotiations,  as  opposed  to  within  the 
confines  of  section  118.  Public 
Broadcasters  do  not  challenge  the 
Panel's  evaluation  of  the  meaning  of  fair 
market  value — the  price  that  a  willing 
buyer  and  willing  seller  would 
negotiate — ^but  they  do  contest  the 
setting  in  which  the  Panel  determined 
fair  market  value.  The  Panel  stated: 

In  the  present  context,  a  determination  of 
fair  niarket  value  requires  the  Panel  to  find 
the  rate  that  Public  Broadcasters  would  pay 
to  ASCAP  and  to  BMI  for  the  purchase  of 
their  blanket  licenses,  for  the  current 
statutory  period,  in  a  hypothetical  free 
market,  in  the  absence  of  the  Section  118 
compulsory  license. 

Report  at  9-10  (second  emphasis 
added).  Public  Broadcasters  charge  that 
it  was  legal  error  for  the  Panel  to 
determine  fair  market  value  outside  the 
context  of  section  118,  and  that  the 
Panel  was  required  to  take  into  account 
the  purposes  of  section  118  in  setting 
rates.  Public  Broadcasters  Petition  to 


Modify  at  9-10  (citing  the  Librarian's 
recent  section  114  rate  proceeding  for 
the  proposition  that  reasonable  rates  are 
not  the  same  as  marketplace  rates  and 
that  a  statutory  rate  need  not  mirror  a 
freely  negotiated  rate).  This 
"fundamental  error,"  according  to 
Public  Broadcasters,  incorrectly  led  the 
Panel  to  reject  prior  negotiated 
agreements  under  section  118  as  the 
benchmark  for  setting  rates  in  this 
proceeding. 

Recommendation  of  the  Register 

The  Register  determines  that  the 
Panel  did  not  act  contrary  to  section  118 
by  seeking  to  determine  what  rates  the 
parties  would  negotiate  in  free,  open 
marketplace  negotiations,  as  opposed  to 
within  the  context  of  section  118.  Public 
Broadcasters  attempt  to  create  the 
notion  that  there  are  two  kinds  of  fair 
market  values:  one  negotiated  in  the 
context  of  the  open  marketplace,  and 
another  vdthin  the  "particularized 
context  of  section  118."  Public 
Broadcasters  Petition  to  Modify  at  9. 
The  Copyright  Act  makes  no  such 
distinctions.  The  only  provision  for 
adjusting  section  118  rates  is  contained 
in  section  801(b)(1),  which  provides  that 
a  CARP  shall  set  "reasonable"  rates  for . 
section  118.  Unlike  other  compulsory 
licenses,  section  118  does  not  contain 
any  criteria  or  prescriptions  to  be 
considered  in  adjusting  rates,  other  than 
a  direction  that  a  Panel  may  consider 
negotiated  agreements.  See,  e.g.,  17 
U.S.C.  119(c)(3)(B)  (fair  market  value 
rates  established  with  consideration  of 
certain  types  of  evidence);  17  U.S.C. 
801(b)(1)  (sections  114. 115  and  116 
compulsory  license  rates  adjusted  to 
achieve  specified  objectives).  Moreover, 
it  is  difficult  to  imderstand  how  a 
license  negotiated  under  the  constraints 
of  a  compulsory  license,  where  the 
licensor  has  no  choice  but  to  license, 
could  truly  reflect  "fair  market  value." 
The  Panel  was,  therefore,  not  required 
to  consider  fair  market  value  confined  to 
the  context  of  section  118." 

Public  Broadcasters'  citation  to  the 
section  114  rate  adjustment  proceeding 
is  also  inapposite.  Section  801(b)(1)  of 
the  Copyright  Act  prescribes  that 
section  114  rates  are  to  be  adjusted  to 
achieve  four  specific  objectives.  Because 


■>  If  this  were  the  requirement,  the  only  evidence 
in  a  section  118  rate  adjustment  proceeding 
presumably  would  be  the  agreements  previously 
negotiated  by  the  parties  for  the  section  118  license. 
This  is,  obviously,  precisely  what  the  Public 
Broadcasters  wanted  the  Panel  to  consider. 
However,  if  hii  market  value  within  the  section  118 
license  were  the  standard.  Congress  presumably 
would  not  have  provided  that  a  CARP  "may" 
consider  negotiated  agreements,  but  rather  would 
have  mandated  such  a  consideration.  See  17  U.S.C. 
118(b)(3). 
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section  114  rates  must  be  observant  of 
those  objectives,  they  need  not  be 
market  rates.  See  63  FR  25409  (May  8, 
1998).  Such  is  not  the  case  with  section 
118. 

2.  The  Panel's  erroneous  analysis  of 
the  no-precedent  and  nondisclosure 
clauses  of  the  volimtary  agreements  led 
the  Panel  improperly  to  reject  the 
agreements  as  the  benchmark.  Public 
Broadcasters  argue  that  the  Panel 
improperly  used  the  no-precedent 
clause  in  the  ASCAP  agreement,  and  the 
nondisclosure  clause  in  the  BMI 
agreement,  as  grounds  for  rejecting  the 
previously  negotiated  agreements 
between  ASCAP/BMI  and  the  Public 
Broadcasters  as  the  benchmark  for 
adjusting  rates  in  this  proceeding. 
Because  Public  Broadcasters  assert  that 
fair  market  value  rates  must  be 
determined  in  the  context  of  section  118 
(see  supra),  Public  Broadcasters  assert 
that  the  ASCAP  no-precedent  clause 
and  the  BMI  nondisclosure  clause  have 
no  relevance  to  the  rates  the  parties 
would  have  negotiated;  and  it  was, 
therefore,  illogical  for  the  Panel  to 
conclude  that  the  existence  of  these 
clauses  was  evidence  that  the  volimtary 
agreements  understated  fair  market 
value. 

Recommendation  of  the  Register 

The  Register  determines  that  the 
Panel's  analysis  of  the  no-precedent  and 
nondisclosure  clauses  of  the  ASCAP 
and  BMI  agreements  was  not  arbitrary  or 
contrary  to  the  provisions  of  the 
Copyright  Act.  First,  as  discussed  above, 
the  Register  rejects  the  position  that  the 
Panel  was  required  to  set  fair  market 
value  rates  confined  to  the  context  of 
section  118  negotiations.  The  Panel  was. 
therefore,  not  bound  to  accept  the  prior 
negotiated  agreements  as  the  only 
evidence  of  fair  market  value. 

.Second.  Public  Broadcasters 
misperceive  the  significance  of  the  no- 
precedent  and  nondisclosure  clauses  as 
they  a^ected  the  Panel's  decision  to 
reject  the  negotiated  agreements  as  the 
benchmark  for  fair  market  value.  The 
Panel  did  not  use  these  clauses  as  the 
only  evidence  that  the  negotiated 
agreements  were  not  representative  of 
fair  market  value.  Rather,  the  Panel 
stated: 

The  Panel  does  not  here  find  that  the  mere 
existence  of  a  no-precedent  clause  renders 
prior  agreements  unacceptable  as 
benchmarks  per  se.  Rather,  after  considering 
the  totality  of  the  circumstances,  we  find  the 
no-precedent  clause  effectively  corroborates 
ASCAP's  assertion  that  it  voluntarily 
subsidized  Public  Broadcasters  in  the  past 
and  now  declines  to  continue  such 
subsidization. 


Report  at  22  (footnote  omitted).  The 
record  contains  other  evidence  to 
support  ASCAP's  contention  that  the 
negotiated  agreements  were  a 
subsidization  to  Public  Broadcasters. 
See  ASCAP's  PFFCL  at  126-130, 
11 287-297.  Because  the  Panel's 
rejection  of  prior  agreements  with 
ASCAP  is  supported  by  the  evidence, 
the  Register  cannot  disturb  it. 

The  same  can  be  said  for  BMI's 
nondisclosure  clause.  The  Panel  found 
that  the  presence  of  the  clause  in  the 
negotiated  agreements  was  to  prevent 
use  of  below-market  rates  as  a 
benchmark  for  setting  future  rates,  and 
that  "(nlo  other  plausible  explanation 
has  been  offered  by  Public 
Broadcasters"  as  to  the  existence  of  the 
clause.  The  record  also  contains 
evidence,  aside  from  the  nondisclosure 
clause,  that  supports  the  conclusion  that 
BMI  considered  the  negotiated  license 
to  contain  below  market  rates.  See  BMI 
PFFCL  at  67-73, 11 183-194.  The 
Panel's  determination  is,  therefore, 
neither  arbitrary  nor  contrary  to  the 
statute. 

3.  The  Panel  improperly  relied  upon 
the  disparity  between  the  rates  paid  by 
public  broadcasters  and  commercial 
broadcasters  for  ASCAP  and  BMI  music 
as  evidence  that  the  volimtary 
agreements  represented  a  subsidy  to 
Public  Broadcasters.  As  further  evidence 
that  ASCAP  and  BMI  had  been 
volimtarily  subsidizing  Public 
Broadcasters  in  the  negotiated 
agreements,  the  Panel  cited  the 
magnitude  of  the  fee  disparity  that 
existed  between  public  and  commercial 
broadcasters.  Public  Broadcasters  assert 
that  the  fact  that  commercial 
broadcasters  pay  considerably  higher 
fees  than  public  broadcasters  is  not 
evidence  of  a  subsidization.  Rather,  it  is 
demonstrative  evidence  that  different 
users  of  the  same  goods  and  services  can 
value  such  goods  and  services 
differently.  Public  Broadcasters  also 
argue  that  the  Panel  "gave  imdue 
weight"  to  the  testimony  of  one  of  BMI's 
witnesses  in  refuting  Public 
Broadcasters'  contention  regarding  the 
lack  of  probity  of  the  fee  disparity. 
Public  Broadcasters  Petition  to  Modify 
at  19. 

Recommendation  of  the  Register 

The  Panel  expressly  addressed  Public 
Broadcasters'  contention  of  the  lack  of 
probity  of  the  fee  disparity: 

Public  Broadcasters  have  not,  or  can  not, 
cite  any  factual  bases  which  might  account 
for  the  huge  disparity  between  recent 
ASCAP/BMI  commercial  rates  and  the  rates 
for  Public  Broadcasters  under  prior 
agreements  (even  after  adjusting  conunercial 
rates  based  upon  various  parameters).  Public 


Broadcasters  merely  offer  the  general,  but 
unhelpful,  observation  that  "[tjhe  differences 
in  rates  is  accounted  for  by  the  tact  that 
commercial  and  non-commercial 
broadcasters  operate  in  separate  and  distinct 
markets."  If,  for  example,  evidence  had  been 
adduced  demonstrating  that  Public 
Broadcasters  pay  less  than  commercial 
broadcasters  for  other  music-related 
programming  expenses  (such  as  radio  disk 
jockeys,  musicians,  producers,  writers, 
directors,  or  other  equipment  operators),  the 
Panel  might  feel  more  comfortable  accepting 
the  heavily  discounted  music  license  fees  as 
{air  market  rates.  Virtually  no  such  evidence 
was  adduced.  To  the  contrary,  it  appears  that 
Public  Broadcasters  pay  rates  competitive 
with  commercial  broadcasters  for  other 
music-related  programming  costs  such  as 
composers'  "up  front  fees."  Tr.  1636 
(testimony  of  BMI  witness  Michael  Bacon). 
As  discussed,  infra,  the  Panel  is  cognizant 
that  commercial  and  non-commercial 
broadcasters  do,  in  bet,  operate  under 
different  economic  models  and  one  should 
not  be  surprised  that  these  models  yield 
somewhat  different  results,  including 
differences  in  fair  market  rates.  It  is  the 
magnitude  of  the  disparity  that  causes  the 
Panel  to  further  question  whether  the  rates 
negotiated  under  prior  agreements  truly 
constituted  feir  market  rates.  We  have 
concluded  they  do  not. 

Report  at  23  (citation  omitted). 

'The  Register  concludes  that  the 
Panel's  explanation  of  its  consideration 
of  the  fee  disparity  is  well-articulated 
and  reasonable,  and  is  not  arbitrary  or 
contrary  to  the  (Copyright  Act.  And,  as 
the  Register  has  made  clear  on  several 
occasions,*  absent  compelling  evidence- 
to  the  contrary,  the  Register  will  not 
disapprove  the  weight  accorded  by  a 
CARP  to  the  testimony  of  a  witness.  See, 
e.g.  62  FR  55757  (October  28, 1997). 

C.  Conclusion 

Having  fully  analyzed  the  record  in 
this  proceeding  and  considered  the 
contentions  of  the  parties,  the  Register 
recommends  that  the  Librarian  of 
Congress  adopt  the  rates  and  terms  for 
the  use  of  ASCAP  and  BMI  music  by 
Public  Broadcasters  as  set  forth  in  the 
CARP'S  report. 

Order  of  the  Librarian 

Having  duly  considered  the 
recommendation  of  the  Register  of 
Copyrights  regarding  the  report  of  the 
Copyright  Arbitration  Royalty  Panel  in 
the  matter  of  adjustment  of  the  royalty 
rates  and  terms  for  the  noncommercial 
educational  broadcasting  compiUsory 
license,  17  U.S.C.  118,  the  Librarian  of 
Congress  fully  endorses  and  adopts  her 
recommendation  to  accept  the  Panel's 
decision.  For  the  reasons  stated  in  the 
Register's  recommendation,  the 
Librarian  is  exercising  his  authority 
under  17  U.S.C.  802(f)  and  is  issuing 
this  order,  and  amending  the  rules  of 
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the  Library  and  the  Copyright  Office, 
announcing  new  royalty  rates  and  terms 
for  the  section  118  compulsory  license. 

List  of  Subjects  in  37  CFR  Part  253 

Copyright,  Music,  Radio,  Television. 
Final  Regulation 

In  consideration  of  the  foregoing,  the 
Library  of  Congress  amends  part  253  of 
37  CFR  as  follows: 

PART  253— USE  OF  CERTAIN 
COPYRIGHTED  WORKS  IN 
CONNECTION  WITH 
NONCOMMERCIAL  EDUCATIONAL 
BROADCASTING 

1.  The  authority  citation  for  part  253 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  118,  801(b)(1)  and 
803. 

2.  Section  253.3  is  added  to  read  as 
follows: 

§  253.3    Performance  of  musical 
compositions  in  the  repertory  of  ASCAP 
and  BMI  by  PBS  and  NPR  and  other  public 
broadcasting  entities  engaged  in  the 
activities  set  forth  in  17  U.S.C.  118(d). 

(a)  Scope.  This  section  shall  apply  to 
the  performance  during  a  period 
beginning  January  1, 1998,  and  ending 
on  December  31,  2002,  by  the  Public 
Broadcasting  Service  (PBS),  National 
Public  Radio  (NPR)  and  other  public 
broadcasting  entities  (as  defined  in 

§  253.2)  engaged  in  the  activities  set 
forth  in  17  U.S.C.  118(d)  of  copyrighted 
published  nondramatic  musical 
compositions  in  the  repertory  of  the 
American  Society  of  Composers, 
Authors  and  Publishers  (ASCAP)  and 
Broadcast  Music,  Inc.  (BMI),  except  for 
public  broadcasting  entities  covered  by 
§§253.5  and  253.6. 

(b)  Royalty  rates.  The  following 
annual  royalty  rates  shall  apply  to  the 
performance  of  published  nondramatic 
musical  compositions  within  the  scope 
of  this  section:  $3,320,000  to  ASCAP, 
and  $2,123,000  to  BMI. 

(c)  Payment  of  royalties.  The  royalty 
payments  specified  in  paragraph  (b)  of 
this  section  shall  be  made  in  two  equal 
payments  on  July  31  and  December  31 
of  each  calendar  year,  except  for  1998, 
in  which  year  the  royalty  payments 
shall  also  be  made  in  two  equal 
installments,  the  first  of  which  shall  be 
made  within  thirty  (30)  days  from  the 
date  the  Librarian  of  Congress  renders 
his  decision  in  In  the  Matter  of 
Adjustment  of  the  Rates  for 
Noncommercial  Educational 
Broadcasting  Compulsory  License, 
Docket  No.  96-6  CARP  NCBRA,  and  the 
second  of  which  shall  be  made  on 
December  31, 1998,  subject  to  17  U.S.C. 
802(g). 


(d)  Identification  of  stations.  PBS, 
NPR  and/or  the  Corporation  for  Public 
Broadcasting  (CPB)  shall  annually  for 
the  years  1999-2002.  by  not  later  than 
January  31  of  each  such  calendar  year, 
and  in  1998,  within  thirty  (30)  days  of 
the  date  the  Librarian  of  Congress 
renders  the  decision  in  In  the  Matter  of 
Adjustment  of  the  Rates  for 
Noncommercial  Educational 
Broadcasting  Compulsory  License, 
Docket  No.  96-6  CARP  NCBRA,  furnish 
to  ASCAP  and  BMI  a  complete  list  of  all 
public  broadcasting  entities  within  the 
scope  of  this  section,  as  of  January  1  of 
that  calendar  year.  Such  lists  shall 
include: 

(1)  A  list  of  all  public  broadcasting 
entities  operating  as  television  broadcast 
stations  that  are  associated  with  PBS 
("PBS  Stations"),  and  the  PBS  licensee 
with  which  each  PBS  Station  is 
associated  ("PBS  Licensees"), 
identifying  which  PBS  Licensees  are 
Single  Feed  Licensees  and  which  are 
Multiple  Feed  Licensees,  and  which 
PBS  Stations  or  groups  of  stations  are 
Independently  Programmed  Stations,  as 
those  terms  are  defined  in  paragraph 
(e)(2)  of  this  section; 

(2)  A  list  of  all  public  broadcasting 
entities  operating  as  television  broadcast 
stations  that  are  not  associated  with  PBS 
("Non-PBS  Stations"); 

(3)  A  list  of  all  public  broadcasting 
entities  operating  as  radio  broadcast 
stations  that  are  associated  with  NPR 
("NPR  Stations"),  which  list  shall 
designate  which  NPR  Stations  have  six 
(6)  or  more  full-time  employees  and 
which  NPR  Stations  repeat  one  hundred 
(100)  percent  of  the  programming  of 
another  NPR  Station;  and 

(4)  A  list  of  all  public  broadcasting 
entities  operating  as  radio  broadcast 
stations  that  are  not  associated  with 
NPR  ("Non-NPR  Stations"),  which  list 
shall  designate  which  Non-NPR  Stations 
have  six  (6)  or  more  full-time 
employees. 

(5)  For  purposes  of  this  section,  Non- 
PBS  Stations  and  Non-NPR  Stations 
shall  include,  but  not  be  limited  to, 
public  broadcasting  entities  operating  as 
television  and  radio  broadcast  stations 
which  receive  or  are  eligible  to  receive 
general  operational  support  from  CPB 
pursuant  to  the  Public  Broadcasting  Act 
of  1967,  as  amended. 

(e)  Records  of  use.  (1)  PBS  and  NPR 
shall  maintain  and,  within  thirty-one 
(31)  days  after  the  end  of  each  calendar 
quarter,  furnish  to  ASCAP  and  BMI 
copies  of  their  standard  cue  sheets 
listing  the  nondramatic  performances  of 
musical  compositions  on  PBS  and  NPR 
programs  during  the  preceding  quarter 
(including  to  the  extent  such 
information  is  reasonably  obtainable  by 


PBS  and  NPR  the  title,  author, 
publisher,  type  of  use,  and  manner  of 
performance  thereof).  PBS  and  NPR  will 
make  a  good  faith  effort  to  obtain  the 
information  to  be  listed  on  such  cue 
sheets.  In  addition,  to  the  extent  the 
information  is  reasonably  obtainable, 
PBS  shall  furnish  to  ASCAP  and  BMI 
the  PBS  programming  feed  schedules 
including,  but  not  limited  to,  the  PBS 
National  Programming  Service 
schedule.  PBS  and  NPR  shall  make  a 
good  faith  expeditious  effort  to  provide 
the  data  discussed  in  this  paragraph  in 
electronic  format  where  possible. 

(2)  PBS  Licensees  shall  furnish  to 
ASCAP  and  BMI,  upon  request  and 
designation  of  ASCAP  and  BMI,  music 
use  reports  listing  all  musical 
compositions  broadcast  by  a  particular 
PBS  Station  ovmed  by  such  PBS 
Licensee  showing  the  title,  author,  and 
publisher  of  each  composition,  to  the 
extent  such  information  is  reasonably 
obtainable;  provided,  however,  that  PBS 
Licensees  shall  not  be  responsible  for 
providing  cue  sheets  for  programs  for 
which  cue  sheets  have  already  been 
provided  by  PBS  to  ASCAP  and  BMI. 
PBS  Licensees  will  make  a  good  faith 
effort  to  obtain  the  information  to  be 
listed  on  such  music  use  reports.  In  the 
case  where  a  PBS  Licensee  operates 
only  one  (1)  or  more  PBS  Stations  each 
of  which  broadcasts  simultaneously  or 
-on  a  delayed  basis  all  or  at  least  eighty- 
five  (85)  percent  of  the  same 
programming  (a  "Single  Feed 
Licensee"),  that  Single  Feed  Licensee 
will  not  be  obligated  to  furnish  music 
use  reports  to  either  ASCAP  or  to  BMI 
for  more  than  one  of  its  PBS  Stations  in 
each  calendar  year.  In  the  case  where  a 
PBS  Licensee  operates  two  (2)  or  more 
PBS  Stations  which  do  not  broadcast  all 
or  at  least  eighty-five  (85)  percent  of  the 
same  programming  on  a  simultaneous  or 
delayed  basis  (a  "Multiple  Feed 
Licensee"),  that  Multiple  Feed  Licensee 
may  be  required  to  funiish  a  music  use 
report  for  each  PBS  Station  or  group  of 
stations  which  broadcasts  less  than 
eighty-five  (85)  percent  of  the  same 
programming  as  that  aired  by  any  other 
PBS  Station  or  group  of  stations 
operated  by  that  Multiple  Feed  Licensee 
(such  station  or  group  of  stations  being 
referred  to  as  an  "Independently 
Programmed  Station")  in  each  calendar 
year.  In  each  calendar  year,  ASCAP  and 
BMI  shall  each  be  limited  to  requesting 
music  use  reports  from  PBS  Licensees 
covering  a  total  number  of  PBS  Stations 
equal  to  no  more  than  fifty  (50)  percent 
of  the  total  of  the  number  of  PBS  Single 
Feed  Licensees  plus  the  number  of 
Independently  Programmed  Stations 
operated  by  Multiple  Feed  Licensees; 
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provided,  however,  that  ASCAP  and 
BMI  shall  be  entitled  to  receive  music 
use  reports  covering  not  less  than  ninety 
(90)  PBS  Stations  in  any  given  calendar 
year.  Subject  to  the  limitations  set  forth 
above,  PBS  Stations  shall  be  obligated  to 
furnish  to  ASCAP  and  BMI  such  music 
use  reports  for  each  station  for  a  period 
of  no  more  them  seven  days  in  each 
calendar  year. 

(3)  Non-PBS  Stations  shall  ftimish  to 
ASCAP  and  BMI,  upon  request  and 
designation  of  ASCAP  and  BMI.  music 
use  reports  listing  all  musical 
compositions  broadcast  by  such  Non- 
PBS  Stations  showing  the  title,  author 
and  publisher  of  each  composition,  to 
the  extent  such  information  is 
reasonably  obtainable.  Non-PBS 
Stations  will  make  a  good  faith  effort  to 
obtain  the  information  to  be  listed  on 
such  music  use  reports.  In  each  calendar 
year,  ASCAP  and  BMI  shall  each  be 
limited  to  requesting  music  use  reports 
from  no  more  than  fifty  (50)  percent  of 
Non-PBS  Stations.  Subject  to  the 
limitations  set  forth  above,  Non-PBS 
Stations  shall  be  obligated  to  furnish  to 
ASCAP  and  BMI  such  music  use  reports 
for  each  station  for  a  period  of  no  more 
than  seven  days  in  each  calendar  year. 

r4)  NPR  Stations  which  have  six  (6J  or 
more  full-time  employees  shall  furnish 
to  ASCAP  and  BMI,  upon  request  and 
designation  of  ASCAP  and  BMI,  music 
use  reports  listing  all  musical 
compositions  broadcast  by  such  NPR 
Station  showing  the  title,  author  or  and 
publisher  of  each  composition,  to  the 
extent  such  information  is  reasonably 
obtainable;  provided,  however,  that  NPR 
Stations  shall  not  be  responsible  for 
providing  cue  sheets  for  programs  for 
which  cue  sheets  have  already  been 
provided  by  NPR  to  ASCAP  and  BMI. 
NPR  Stations  will  make  a  good  faith 
effort  to  obtain  the  information  to  be 
listed  on  such  music  use  reports.  In 
each  calendar  year,  ASCAP  and  BMI 
shall  each  be  limited  to  requesting 
music  use  reports  bom  no  more  than 
fifty  (50)  percent  of  NPR  Stations  which 
have  six  (6)  or  more  full-time 
employees.  Notwithstanding  the 
foregoing,  if  the  number  of  NPR  Stations 
with  six  (6)  or  more  employees  (frt)m 
which  ASCAP  and  BMI  shall  initially 
designate  and  request  reports)  falls 
below  twenty-five  (25)  percent  of  the 
total  number  of  all  NPR  Stations,  then 
ASCAP  and  BMI  may  each  request 
reports  from  additional  NPR  Stations, 
regardless  of  the  number  of  employees, 
so  that  ASCAP  and  BMI  shall  each  be 
entitled  to  receive  music  use  reports 
bom  not  less  than  twenty-five  (25) 
percent  of  all  NPR  Stations.  NPR 
Stations  shall  be  obUgated  to  furnish 
music  use  reports  for  each  station  for  a 


period  of  up  to  one  week  in  each 
calendar  year  to  ASCAP  and  BMI. 

(5)  Non-NPR  Stations  which  have  six 
(6)  or  more  full-time  employees  shall 
furnish  to  ASCAP  and  BMI.  upon 
request  and  designation  of  ASCAP  and 
BMI,  music  use  reports  listing  all 
musical  compositions  broadcast  by  such 
Non-NPR  Station  showing  the  title, 
author  and  publisher  of  each 
composition,  to  the  extent  such 
information  is  reasonably  obtainable. 
Non-NPR  Stations  will  make  a  good 
faith  effort  to  obtain  the  information  to 
be  listed  on  such  music  use  reports.  In 
each  calendar  year,  ASCAP  and  BMI 
shall  each  be  limited  to  requesting 
music  use  reports  from  no  more  than 
fifty  (50)  percent  of  the  Non-NPR 
Stations  which  have  six  (6)  or  more  full- 
time  employees.  Notwithstanding  the 
foregoing,  if  the  number  of  Non-NPR 
Stations  with  six  (6)  or  more  employees 
(from  which  ASCAP  and  BMI  shall 
initially  designate  and  request  reports) 
falls  below  twenty-five  (25)  percent  of 
the  total  number  of  all  Non-NPR 
Stations,  then  ASCAP  and  BMI  may 
each  request  reports  from  additional 
Non-NPR  Stations,  regardless  of  the 
nimiber  of  employees,  so  that  ASCAP 
and  BMI  shall  each  be  entitled  to 
receive  music  use  reports  from  not  less 
than  twenty-five  (25)  percent  of  all  Non- 
NPR  Stations.  Non-NPR  Stations  shall 
be  obligated  to  furnish  music  use 
reports  for  each  station  for  a  period  of 
up  to  one  week  in  each  calendar  year  to 
ASCAP  and  BMI. 

So  Ordered. 
James  H.  Billington, 

The  Libmrian  of  Congress. 

Dated:  September  17. 1998. 

So  Recommended. 
Marybeth  Peten, 
Register  of  Copyrights. 
[PR  Doc.  98-24986  Filed  9-17-98;  8:45  am] 
BIUJNQCODE  141«-4S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
IOPP-300717;  FRL-6027-1] 
RIN  2070-AB78 

Imktocloprid;  Pesticide  Tolerances 

AQBiICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  establishes 
tolerances  for  the  combined  residues  of 
imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl  moiety 


in  or  on  sugar  beets  (tops,  roots, 
molasses),  barley  (grain,  straw,  hay), 
wheat  (grain,  forage,  straw,  hay),  as 
requested  by  Gustafson.  Incorporated 
(PP  5F4584  and  PP  4F4337);  and  cereal 
grains  crop  group  (grain,  forage,  straw, 
hay.  stover),  sweet  com,  safflower  (seed, 
meal),  legume  vegetables  crop  group 
(seed,  foliage),  soybean  meal,  as 
requested  by  Bayer  Corporation  (PP 
6F4765).  Gustafson,  Incorporated,  and 
Bayer  Corporation  requested  these 
tolerances  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  as  amended 
by  the  Food  Quality  Protection  Act  of 
1996. 

DATES:  This  regulation  is  effective 
September  18, 1998.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  November  17, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  OPP-300717, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington,  IX  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  PO  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  OPP- 
300717,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Envirorunental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  brings 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket9epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
objections  and  bearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPP-300717. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 
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FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Peg  Perreault,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA,  703-305-5417,  e-mail: 
Perreault.Peg@epamail.epa.gov.     ^ 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Registers  of  June  25, 1997  (62 
FR  34261)  (FRL-5719-6)  and  February 
26. 1997  (62  FR  8731)  (FRL-5589-2). 
EPA  issued  notices  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e)  announcing  the  filing  of 
pesticide  petitions  (PP  5F4584,  PP 
4F4337,  Gustafson;  and  PP  6F4765, 
Bayer)  for  tolerances  by  Gustafson, 
Incorporated,  PO  Box  660065,  Dallas, 
Texas  75255-0065;  and  Bayer 
Corporation,  8400  Hawthorn  Road,  PO 
Box  4913,  Kansas  City,  MO  64120-0013. 
These  notices  included  summaries  of 
the  petitions  prepared  by  Gustafson, 
Incorporated,  and  Bayer  Corporation, 
the  registrants.  There  were  no  comments 
received  in  response  to  the  notices  of 
filing.  The  petitions  requested  that  40 
CFR  180.472(a)  and  (d)  be  amended  by 
establishing  tolerances  for  combined 
residues  of  the  insecticide  imidacloprid 
(l-((6-chloro-3-pyridinyl)methyl]-N- 
nitro-2-imidazolidinimine)  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
(l-((6-chloro-3-pyridinyl)methyl|-N- 
nitro-2-imidazolidinimine),  in  or  on 
sugar  beets  (tops)  at  0.5.  roots  at  0.05, 
molasses  at  0.3  parts  per  million  (ppm), 
barley  (grain)  at  0.05,  straw  at  0.5,  hay 
at  0.5  ppm,  wheat  (grain)  at  0.05,  forage 
at  7.0.  straw  at  0.5,  hay  at  0.5  ppm  40 
CFR  180.472(a);  and  cereal  grains  crop 
group  -  grain  at  0.05.  forage  at  2.0.  straw 


at  3.0.  hay  at  6.0.  stover  at  0.3  ppm, 
sweet  com  (kernel  plus  cob  with  husk 
removed)  at  0.05.  safflower  -  seed  at 
0.05.  meal  at  0.5.  legume  vegetable  crop 
group  -  seed  at  0.3.  foliage  at  2.5, 
soybean  meal  at  0.5  ppm  (inadvertent  or 
indirect  residues,  40  CFR  180.472(d)). 

I.  Risk  Assessment  and  Statutory 
Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  wbich  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  firom  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  number  of  analysesto 
determine  the  risks  firom  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961,  November  26. 1997)  (FRL- 
5754-7). 


n.  Aggregate  Risk  Aissessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  imidacloprid  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
tolerances  for  the  combined  residues  of 
imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl  moiety 
in  or  on  sugar  beets  (tops)  at  0.5,  roots 
at  0.05,  molasses  at  0.3  parts  per  million 
(ppm).  barley  (grain)  at  0.05.  straw  at 
0.5,  hay  at  0.5  ppm.  wheat  grain  at  0.05. 
forage  at  7.0,  straw  at  0.5,  hay  at  0.5 
ppm  (40  CFR  180.472(a);  and  cereal 
grains  crop  group  -  grain  at  0.05,  forage 
at  2.0,  straw  at  3.0,  hay  at  6.0,  stover  at 
0.3  ppm,  sweet  com  (kernel  plus  cob 
with  husk  removed)  at  0.05,  safflower  - 
seed  at  0.05,  meal  at  0.5,  legume 
vegetable  crop  group  -  seed  at  0.3, 
foliage  at  2.5,  soybean  meal  at  0.5  ppm 
(40  CFR.180.472(d)).  EPA's  assessment 
of  the  dietary  exposures  and  risks 
associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  imidacloprid  are 
discussed  below. 

1.  Acute  toxicity.  The  following  table 
contains  a  summary  of  the  acute  toxicity 
data  for  technical  imidacloprid. 


Guideline  Numt>er 

Study  Type 

MRIDs  Nos. 

Results 

Toxkaty  Category 

81-1 

Acute  Oral 

42055331 

LDso  -  424  mg/kg  (M) 
>  450  mg/kg  (F) 

II 

81-2 

Acute  Dermal 

42055332 

LDso  >5,000  mg/kg 

IV 

81-3 

Acute  Inhalation 

42256317 

LCso  >  5.33  mg/L 

IV 

81-4 

Primary  Eye  Irritation 

42055334 

Non-irritant 

IV 

81-5 

-Primary  Skin  Initation 

42055335 

Non-initant 

IV 

81-6 

Dermal  Sensitization 

42055336 

Non-sensitizer 

NA 

81-8 

Acute  Neurotoxicity 

41317301 
43285801 

NOAEL  -  Not  established 
LOEL  -  42  mg/kg  bwt/day 

NA 

The  following  table  contains  a  summary  of  the  acute  toxicity  of  the  end-use  product  (40.7%   formulation)  for 
imidacloprid  (Gaucho  480F.  EPA  Reg.  No.  7501-155). 
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Guideline  Numt>er 

Study  Type 

MRIDs  Nos. 

Results 

Toxidty  Category 

81-1 

Acute  Oral/Rat 

42857703 

LDjo  >  4687  mg/kg  (M) 
4067  mg/kg  (F) 

III 

81-2 

Acute  Dermal/Rat 

42857703 

LDso  >5,050  mg/kg 

IV 

81-3 

Acute  Inhalation/Rat 

42256326 

LCso -2.11  mg/L(M&F) 

IV 

81-4     . 

Primary  Eye  InitatkWRabbit 

42857705 

lnritatk)n  score: 

0.7  (1  hr.);  0.1  (24  hr.) 

0.0  (48  hr.):  0.0  (72  hr.) 

IV 

81-5 

Primary  Dermal  Irritation/ 
Rabt><t 

42256328 

PIS:  0.0  (non-irTitating) 

IV 

81-6 

Dermal  Sensitization/  Guinea 
Pig 

42857707 

Not  a  sensitizer 

NA 

2.  Subchronic  toxicity.  In  a  dermal 
toxicity  study,  groups  of  5  male  and  5 
female  New  Zealand  White  rabbits 
received  repeated  dermal  applications 
of  imidacloprid  (95%)  at  1.000 
milligrams/kilograms  (mg/kg)  body 
weight/day  (bwt/day)  (Limit  Dose).  6 
hours/day,  5  days/week  for  3  weeks.  No 
dermal  or  systemic  toxicity  was  seen. 
For  systemic  and  dermal  toxicity,  the  no 
observable  adverse  effect  level  (NOAEL) 
was  >1,000  mg/kg  bwt/day;  a  lowest 
observable  effect  level  (LOEL)  was  not 
established  (MRID  No.  42256329). 

In  an  oral  toxicity  study,  groups  of 
Fischer  344  rats  (12/sex/dose)  were  fed 
diets  containing  imidacloprid  (98.8%)  at 
0, 150.  1.000.  or  3.000  ppm  (0.  9.3,  63.3, 
or  196  mg/kg  bwt/day  in  males  and  0, 
10.5,  69.3  or  213  mg/kg  bwt/day  in 
females,  respectively)  for  90  days.  No 
treatment-related  effects  were  seen  at 
150  ppm.  Treatment-related  effects 
included  decreases  in  body  weight  gain 
during  the  first  4  weeks  of  the  study  at 
1,000  ppm  (22%  in  males  and  18%  in 
females)  and  3,000  ppm  (50%  in  males 
and  25%  in  females)  with  an  associated 
decrease  in  forelimb  grip  strength 
especially  in  males.  The  NOAEL  was 
150  ppm  (9.3  and  10.5  mg/kg  bwt/day 
in  males  and  females,  respectively)  and 
the  LOEL  was  1.000  ppm  (63.3  and  69.3 
mg/kg  bwt/day  in  males  and  females, 
respectively)  (MRID  No.  43286401). 

In  a  rat  inhalation  study  (28-day 
study  in  which  rats  were  exposed  6 
hours/day,  5  days/ week  for  4  weeks), 
the  NOAEL  for  imidacloprid  was  5.5 
mg/m3  (MRID  No.  422730-01). 

3.  Chronic  toxicity.  In  a  chronic 
toxicity  study,  groups  of  beagle  dogs  (4/ 
sex/dose)  were  fed  diets  containing 
imidacloprid  (94.9%)  at  0.  200  or  1,250/ 
2,500  ppm  (0,  6.1, 15  or  41/72  mg/kg 
bwt/day,  respectively)  for  52  weeks.  The 
1,250  ppm  dose  was  increased  to  2,500 
ppm  from  week  17  onwards.  The 


threshold  NOAEL  was  1,250  ppm  (41 
mg/kg  bwt/day).  The  LOEL  was  2.500 
ppm  (72  mg/kg  bwt/day)  based  on 
increased  cytochrome-P-450  levels  in 
both  sexes  and  was  considered  to  be  a 
threshold  dose.  Due  to  the  lack  of 
toxicity  at  1,250  ppm.  a  LOEL  was  not 
established  in  this  study;  following  the 
dose  increase  to  the  2,500  ppm  level, 
toxicity  was  observed,  thus  making 
1,250  ppm  the  threshold  NOAEL  and 
2,500  ppm  the  threshold  LOEL  (MRID 
No.  42273002). 

4.  Carcinogenicity.  In  a  combined 
chronic  toxicity/carcinogenicity  study, 
groups  of  Bor  WISW  rats  (50/sex/dose) 
received  imidacloprid  (95.3%)  at  0, 100, 
300  or  900  ppm  (0,  5.7, 16.9  or  51.3  mg/ 
kg  bwt/day  in  males  and  0,  7.6,  24.9,  or 
73  mg/kg  bwt/day  in  females, 
respectively)  for  104  weeks.  In  another 
study,  rats  of  the  same  strain  (50/sex) 
received  imidacloprid  at  0  or  1,800  ppm 
(0, 102.6,  and  143.7  mg/kg  bwt/day  in 
males  and  females,  respectively)  for  104 
weeks.  For  chronic  toxicity,  the  NOAEL 
was  100  ppm  (5.7  mg/kg  bwt/day)  and 
the  LOEL  was  300  ppm  (16.9  mg/kg 
bwt/day)  based  on  decreased  body 
weight  gains  in  females  and  increased 
thyroid  lesions  in  males.  There  was  no 
evidence  of  carcinogenicity  in  either  sex 
(MRID  No.  42256331  and  42256332). 

In  carcinogenicity  study  groups  of 
B6C3F1  mice  (50/sex/dose)  were  fed 
diets  containing  imidacloprid  (95%)  at 
0, 100,  330  or  1,000  ppm  (0.  20, 66,  or 
208  mg/kg  bwrt/day  in  males  and  0,  30, 
104  or  274  mg/kg  bwt/day  in  females, 
respectively)  for  2  years.  In  a 
supplementary  study  conducted  to 
evaluate  the  adequacy  of  the  high  dose 
tested  in  the  main  study,  the  same  strain 
of  mice  (50/sex)  received  0  or  2,000 
ppm  (414  and  424  mg/kg  bwt/day  in 
males  and  females,  respectively)  for  the 
same  time  period.  For  chronic  toxicity, 
the  NOAEL  was  1,000  ppm  (208  mg/kg 


bwt/day).  The  LOEL  was  2.000  ppm 
(414  mg/kg  bv^day)  based  on  decreased 
body  weight  gain,  food  consumption, 
and  water  consumption.  There  was  no 
evidence  of  carcinogenicity  in  either  sex 
(MRID  No.  42256335  and  42256336). 

5.  Developmental  toxicity.  In  a 
developmental  toxicity  study  with 
Sprague-Dawley  rats,  groups  of  pregnant 
animals  (25/group)  received  oral 
administration  of  imidacloprid  (94.2%) 
at  0. 10.  30,  or  100  mg/kg  bwt/day 
during  gestation  days  6  through  16. 
Maternal  toxicity  was  manifested  as 
decreased  body  weight  gain  at  all  dose 
levels  and  reduced  food  consumption  at 
100  mg/kg  bwt/day.  No  treatment- 
related  effects  were  seen  in  any  of  the 
reproductive  parameters  (i.e..  Cesarean 
section  evaluation).  At  100  mg/kg  bwt/ 
day,  developmental  toxicity  manifested 
as  wavy  ribs  (fetus  =7/149  in  treated  vs. 
2/158  in  controls  and  litters,  4/25  vs.  1/ 
25).  For  maternal  toxicity,  the  LOEL  was 
10  mg/kg  bwt/day  (LDT)  based  on 
decreased  body  weight  gain;  a  NOAEL 
was  not  established.  For  developmental 
toxicity,  the  NOAEL  was  30  mg/kg  bwt/ 
day  and  the  LOEL  was  100  mg/kg  bwt/ 
day  based  on  increased  wavy  ribs  (MRID 
No.  42256338). 

In  a  developmental  toxicity  study 
with  Chinchilla  rabbits,  groups  of  16 
pregnant  does  were  given  oral  doses  of 
imidacloprid  (94.2%)  at  0,  8,  24,  or  72 
mg/kg  bwt/day  during  gestation  days  6 
through  18.  For  maternal  toxicity,  the 
NOAEL  was  24  mg/kg  bwt/day  and  the 
LOEL  was  72  mg/kg  bwt/day  based  on 
mortality,  decreased  body  weight  gain, 
increased  resorptions,  and  increased 
abortions.  For  developmental  toxicity, 
the  NOAEL  was  24  mg/kg  bwt/day  and 
the  LOEL  was  72  mg/kg  bwt/day  based 
on  decreased  fetal  body  weight, 
increased  resorptions,  and  increased 
skeletal  abnormalities  (MRID  No. 
42256339). 
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6.  Reproductive  toxicity.  In  a  2- 
generation  reproductive  toxicity  study, 
imidacloprid  (95.3%)  was  administered 
to  Wistar/Han  rats  at  dietary  levels  of  0, 
100.  250,  or  700  ppm  (0,  7.3. 18.3,  or 
52.0  mg/kg  bwt/day  for  males  and  0,  8.0, 
20.5,  or  57.4  mg/kg  bwt/day  for  females) 
(MRE)  No.  42256340.  Doc.  No.  010537). 
For  parental/ systemic/reproductive 
toxicity,  the  NOAEL  was  250  ppm  (18.3 


mg/kg  bwt/day)  and  the  LOEL  was  750 
ppm  (52  mg/kg  bwt/day),  based  on 
decreases  in  body  weight  in  both  sexes 
in  both  generations.  Based  on  these 
factors,  the  EPA/OPP/HED  Hazard 
Identification  Assessment  Review 
Committee  (HIARC)  recommended  that 
the  Data  Evaluation  Record  should  be 
revised  to  indicate  the  parental/ 
systemic/reproductive  NOAEL  and 


LOEL  to  be  250  and  700  ppm, 
respectively,  based  upon  the  body 
vraight  decrements  observed  in  both 
sexes  in  both  generations. 

7.  Mutagenicity.  As  shown  below, 
mutagenicity  studies  have  demonstrated 
that  imidacloprid  is  non-mutagenlc  both 
in  vivo  and  in  vitro. 


Assay 

MRIOs  Nos. 

Results 

Ames-Satmonella 

42256363 

Negative  up  to  5,500  )ig/ptate 

Recombination  assay  -  yeast 

42256353 

Negative  for  crossing-over  in  yeast  up  to  10,000  g 

Chromosomal  aberration  -  in  vivo 

42256344 

Negative  for  chromosome  breakage  up  to  2,000  |ig/mL 

Chromosomal  aberration  -  in  vitro 

42256345 

Positive  at  500  ng/mL  -S9  and  1.300  (xg/mL  +S9.  both  toxic 
doses 

Sister  Chromatid  assay  -  in  vivo 

42256346 

Negative  up  to  2.000  ^g/mL 

Cytogenetics  -CHO  cells  -  in  vitro 

42256342 

Negative  for  inducing  forward  mutation  in  CHO  (mamma- 
lian) ceils  treated  up  to  1.222  iig/ml 

Micronucleus  -  mouse 

42256366 

Negative  up  to  (toxic)  50  mg/kg  (ip) 

DNA  repair  test 

42256353 

Negative  for  crossing-over  in  yeast  up  to  10,000  g 

HGPRT  assay  -  CHO 

42256365 

Negative  up  to  2.000  ug/mL 

8.  Dermal  absorption.  No  dermal 
absorption  studies  are  available. 
However,  this  is  not  a  concern  since 
occupational  and  residential  risk 
assessments  are  not  required  for  dermal 
exposure  due  to  the  lack  of  dermal  or 
systemic  toxicity  (following  single  or 
repeated  dermal  application  of 
imidacloprid  to  laboratory  animals). 

9.  Neurotoxicity.  In  an  acute 
neurotoxicity  study,  groups  of  Sprague- 
Dawley  rats  (18/sex/dose)  were  given  a 
single  oral  administration  of 
imidacloprid  (97.6%)  in  0.5%  methyl 
cellulose  with  0.4%  Tween  80  in 
deionized  water  at  0,  42, 151,  or  307 
mg/kg.  Parameters  evaluated  included: 
clinical  pathology  (6/sex/dose); 
Functional  Observation  Battery  (FOB) 
measurements  (12/sex/dose);  and 
neuropathology  {6/sex/dose).  FOB 
measurements  were  made 
approximately  90  minutes  post  dosing, 
and  on  days  7  and  14.  Motor  activity 
measurements  were  made  at 
approximately  2.5  hours  post  dosing. 

At  307  mg/kg  bwt/day,  4/18  males 
and  10/18  females  died  and  both  sexes 
of  rats  at  this  dose  exhibited  decreased 
numbers  of  rears,  grip  strength  (forelimb 
and  hindlimb)  and  response  to  stimuli 
(auditory,  touch,  or  tail  pinch)  as  well 
as  increased  gait  abnormalities,  righting 
reflex  impairments  and  body 
temperatures.  These  symptoms 


regressed  by  day  5.  At  151  mg/kg  bwt/ 
day,  cage  side  FOB  assessments 
revealed  tremors  in  one  male  and  one 
female  and  red  nasal  staining  in  one 
male.  On  the  day  of  dosing,  a  dose- 
related  decrease  in  total  session  motor 
activity  was  observed  in  males  at  151 
mg/kg  bwt/day  (25%  decrease)  and  307 
mg/kg  bwt/day  (73%)  and  in  females  at 
ail  dose  levels  with  the  decreases  (25, 
48,  and  81%,  respectively  at  42, 151, 
and  307  mg/kg  bwt/day)  reaching 
statistical  significance  (p  <0.05)  at  151 
and  307  mg/kg  bwt/day  dose  levels. 
Decreases  in  motor  activity  were  seen  at 
all  time  intervals.  Total  session 
locomotor  activity  was  also  decreased  to 
about  the  same  percentage  di^erence 
but  statistical  significance  was  not 
reported.  On  days  7  and  14,  decreases 
(not  statistically  significant)  were  still 
observed  in  motor  and  locomotor 
activity  in  surviving  high-dose  males. 
The  LOEL  was  42  mg/kg  based  on  the 
decrease  in  motor  and  locomotor 
activities  observed  in  females;  a  NOAEL 
was  not  established  (MRID  No. 
41317031  and  43285801). 
10.  Ckher-toxicological 
co/j5ideraf/o/is.  EPA  isTequiring  a 
developmental  neurotoxicity  study 
(Guideline  No.  83-6)  for  imidacloprid. 
The  following  information  was 
considered  in  the  weight-of-evidence 
evaluation: 


i.  Imidacloprid  is  a  neurotoxic 
chemical.  Evidence  of  functional 
neimjtoxicity  was  seen  in  the  acute 
neurotoxicity  study  where  a  single  oral 
dose  caused  a  dose-related  decrease  in 
motor  activity  in  all  dosed  females, 
including  a  25%  decrease  at  the  lowest 
dose  tested  (42  mg/kg  bwt/day). 

ii.  Imidacloprid  is  a  nicotine  analog 
and  is  expected  to  act  as  a  nicotinic 
agonist. 

iii.  With  this  class  of  chemical,  there 
is  no  readily  available  biomarker  (e.g., 
cholinesterase  inhibition)  for 
assessment  of  subtle  neurotoxic  effects. 

iv.  In  the  1993  2-year  chronic  study  in 
rats,  significant  alterations  of  brain 
weight  were  noted  in  males  and  females 
at  900  ppm  (51.3  and  73  mg/kg  bwt/day 
in  males  and  females,  respectively). 

V.  There  has  been  no  assessment  of 
the  delayed  neurotoxicity  ^udy  in  the 
hen. 

vi.  A  review  of  the  literature  suggests 
that  nicotine  causes  developmental 
toxicity,  including  functional  deficits,  in 
animals  and/or  humans  exposed  in 
atero. 

11.  Metabolism.  The  metabolism  of 
NTN  33893  (imidacloprid)  in  rats  was 
reported  in  seven  studies  (85-1),  and 
fbimd  to  be  Core  Minimiun.  They  are: 

i.  Methylene-l'^l  Imidacloprid: 
Metabolism  Part  of  the  General 


49842         Federal  Register / Vol.  63,  No.  181 /Friday,  September  18,  1998/Rules  and  Regulations 


Federal  Register /Vol.  63,  No.  181 /Friday.  September  18,  1998/Rules  and  Regulations         49841 


Metabolism  Study  in  the  Rat  (MRID  No. 
42256354). 

ii.  ("K:]-NTN  33893:  Biokinetic  Part  of 
the  General  Metabolism  Study  in  the  Rat 
(MRID  No.  42256356). 

iii.  [Imidazolidine-4,5->^] 
Imidacloprid:  Investigation  of  the 
Biokinetic  Behavior  and  Metabolism  in 
the  Rat  (MRID  No.  42256357). 

iv.  Imidacloprid  -  WAK  3839: 
Comparison  of  the  Biokinetic  Behavior 
and  Metabolism  in  the  Rat  Following 
Single  Oral  Dosage  and  Investigation  of 
the  Metabolism  after  Chronic  Feeding  of 
Imidacloprid  to  Rats  and  Mice  (MRID 
No.  42256373). 

v.  A  Liquid  Chromatographic  Method 
for  the  Determination  of  NTN  33893  in 
Aqueous  Dose  Mixtures  (MRID  No. 
42256359). 

vi.  A  Liquid  Chromatographic  Method 
for  the  Determination  of  NTN  33893  in 
Inhalation  Chamber  Atmospheres 
(MRID  No.  42256358). 

vii.  ["H:]-NTN  33893:  Investigations 
on  the  Distribution  of  Total 
Radioactivity  in  the  Rat  by  Whole-Body 
Autoradiography  (MRID  No.  42256355). 

These  data  show  that  imidacloprid 
was  rapidly  absorbed  and  eliminated  in 
the  excreta  (90%  of  the  dose  within  24 
hours),  demonstrating  no  biologically 
significant  differences  between  sexes, 
dose  levels,  or  route  of  administration. 
Elimination  was  mainly  renal  (70-80% 
of  the  dose)  and  fecal  (17-25%).  The 
major  part  of  the  fecal  activity 
originated  in  the  bile.  Total  body 
accumulation  after  48  hours  consisted  of 
0.5%  of  the  radioactivity  vnth  the  liver, 
kidney,  lung,  skin  and  plasma  being  the 
major  sites  of  accumulation.  Therefore, 
bioaccumulation  of  imidacloprid  is  low 
in  rats.  Maximum  plasma  concentration 
was  reached  between  1.1  and  2.5  hours. 
Two  major  routes  of  biotransformation 
were  proposed  for  imidacloprid.  The 
first  route  included  an  oxidative 
cleavage  of  the  parent  compound 
rendering  6-chloronicotinic  acid  and  its 
glycine  conjugate.  Dechlorination  of  this 
metabolite  formed  the  6- 
hydroxynicotinic  acid  and  its 
mercapturic  acid  derivative.  The  second 
route  included  the  hydroxylation 
followed  by  elimination  of  water  of  the 
parent  compound  rendering  NTN 
35884.  A  comparison  between 
(methylene- "Ki:j-imidacloprid  and 
[imidazolidine-4,5-'X]]-imidacloprid 
showed  that  while  the  rate  of  excretion 
was  similar,  the  renal  portion  was 
higher  with  the  imidazolidine-labeled 
compound.  In  addition,  accumulation  in 
tissues  was  generally  higher  with  the 
imidazolidine-labeled  compound. 

A  comparison  between  imidacloprid 
and  one  of  its  metabolites.  WAK  3839. 
showed  that  the  total  elimination  was 


the  same  for  both  compoimds.  The 
proposed  metabolic  pathways  for  these 
two  compounds  were  different.  WAK 
3839  was  formed  foUovtring  pretreatment 
(repeated  dosing)  of  imidacloprid. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  The  endpoint 
selected  for  acute  dietary  risk 
assessment  is  based  on  neurotoxicity 
characterized  by  decreases  in  motor  or 
locomotor  activity  in  female  rats  at  42 
mg/kg  bwrt/day  (LOEL)  in  an  acute 
neurotoxicity  study  (MRID  No. 
41370301  and  43285801).  A  NOAEL 
was  not  estabhshed  in  this  study. 

Although  developmental  toxicity 
studies  showed  no  increases  in 
sensitivity  in  fetuses  as  compared  to 
maternal  animals  following  in  utero 
exposures  in  rats  and  rabbits,  and  no 
increased  sensitivity  in  pups  as 
compared  to  aduhs  and  offspring  in  the 
two  generation  reproductive  toxicity 
study  in  rats,  and  the  toxicology  data 
base  is  complete  with  respect  to  core 
requirements,  the  Agency  determined 
that  an  acceptable  acute  dietary 
exposure  (food  plus  water)  of  33.3%  or 
less  of  the  acute  reference  dose  (RfD)  for 
all  population  subgroups  is  required 
based  on  the  following  weight-of-the- 
evidence  considerations: 

i.  There  is  concern  for  structure 
activity  relationship.  Imidacloprid,  a 
chloronicotinyl  compound,  is  an  analog 
to  nicotine  and  studies  in  the  published 
literature  suggests  that  nicotine,  when 
administered  causes  developmental 
toxicity,  including  functional  deficits,  in 
animals  and/or  humans  that  are  exposed 
in  utero. 

ii.  There  is  evidence  that  imidacloprid 
administration  causes  neurotoxicity 
following  a  single  oral  dose  in  the  acute 
study  and  alterations  in  brain  weight  in 
rats  in  the  2-year  carcinogenicity  study, 
iii.  The  concern  for  structure  activity 
relationship  along  with  the  evidence  of 
neurotoxicity  dictates  the  need  of  a 
developmental  neurotoxicity  study  for 
assessment  of  potential  alterations  on 
functional  development. 

Conventionally,  when  a  LOEL  from 
the  critical  study  is  used  for  risk 
assessment,  an  additional  UF  will  be 
applied.  For  acute  risk  assessment  with 
imidacloprid.  however,  the  Agency 
determined  that  the  3x  factor  used  for 
FQPA  (as  discussed  under  section  lI.E. 
of  this  unit),  is  adequate  to  cover  the  use 
of  the  LOEL  as  well  because  of  the  low 
confidence  in  the  endpoint  based  on  the 
minimal  nature  of  the  effect  (decreased 
motor  activity  only  in  females),  the  fact 
that  this  effect  was  seen  in  adult  rats, 
and  because  the  same  effect  was  not 
seen  in  the  subchronic  toxicity  study 
following  repeated  doses. 


2.  Short  -  and  intermediate-term 
toxicity.  No  dermal  or  systemic  toxicity 
was  seen  in  a  21-day  dermal  toxicity 
study  in  rabbits  following  repeated 
dermal  applications  of  imidacloprid  at 
1,000  mg/kg  bwt/day  (limit-dose)  for  3 
weeks.  In  addition,  an  inhalation 
endpoint  has  not  been  established  for 
imidacloprid.  In  a  28-day  rat  inhalation 
study  in  which  rats  were  exposed  6 
hours/day,  5  days/week,  the  NOAEL 
was  5.5  mg/m^.  Imidacloprid  also  has  a 
relatively  low  vapor  pressure  (6.9  x  10-' 
torr).  Since  available  data  show  no 
potential  for  dermal  or  inhalation 
toxicity  from  short-  and  intermediate- 
term  exposure  to  imidacloprid,  a  risk 
assessment  is  not  required. 

3.  Chronic  toxicity.  H'A  has 
estabhshed  the  RfD  for  imidacloprid  at 
0.057  mg/kg/day.  This  RfD  is  based  on 
the  results  of  a  combined  chronic 
toxicity/  carcinogenicity  study,  in 
which  groups  of  Bor  WISW  rats  (50/sex/ 
dose)  received  imidacloprid  (95.3%)  at 
0,  100,  300,  or  900  ppm  (0,  5.7.  16.9  or 
51.3  mg/kg  bwt/day  in  males  and  0.  7.6. 
24.9.  or  73  mg/kg  bwt/day  in  females, 
respectively)  for  104  weeks.  For  chronic 
toxicity,  the  NOAEL  was  100  ppm  (5.7 
mg/kg  bwt/day  in  males  and  7.6  mg/kg 
bwt/day  in  females)  and  the  LOEL  was 
300  ppm  (16.9  mg/kg  bvtrt/day  in  males 
and  24.9  mg/kg  bwt/day  in  females) 
based  on  decreased  body  weight  gains 
in  females  and  increased  thyroid  lesions 
in  males.  Organ  weight  changes  were 
observed  in  both  sexes  of  rats  at  a  dose 
of  900  ppm.  There  was  no  evidence  of 
carcinogenicity  in  either  sex.  Dose/ 
endpoint  for  establishing  the  RfD: 
NOAEL  =  5.7  mg/kg  bvrt/day  based  on 
decreased  body  weight  gains  in  females 
and  increased  number  of  thyroid  lesions 
in  males  at  16.9  mg/kg  bwt/day  (LOEL). 
This  is  the  endpoint  selected  for  chronic 
dietary  risk  assessment. 
Uncertainty  Factor  (UF):  lOx  for  inter- 
species variation  plus  lOx  for  intra- 
species  variation 

chronic  RfD:  The  RfD  is  calculated  as 
follows:  Chronic  RfD  =  NOAEL  UF  =  5.7 
mg/kg  bwt/day  100  =  0.057  mg/kg  bwt/ 
day 

The  Agency  determined  that  the 
additional  uncertainty  factor  (UF)  for 
FQPA  (reduced  to  3x  as  discussed  under 
Units  n.B.l.  and  lI.E.  of  this  preamble) 
applies  to  all  population  subgroups  and 
also  applies  to  both  acute  and  chronic 
risk.  Application  of  the  additional  3x 
safety  factor  for  enhanced  susceptibility 
of  infants  and  children  to  the  Chronic 
RfD  results  in  an  acceptable  chronic 
dietary  exposure  (food  plus  water)  of 
33.3%  or  less  of  the  Chronic  RfD  for  all 
population  subgroups. 

4.  Carcinogenicity.  Imidacloprid  has 
been  classified  as  a  Group  E  chemical. 
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no  evidence  of  carcinogenicity  in 
humans.  A  cancer  risk  assesment  is  not 
required. 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.472)  for  the  combined  residues 
of  imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl  moiety 
in  or  on  a  variety  of  raw  agricultural 
commodities  and  meat  at  0.3  ppm,  milk 
0.1  ppm,  poultry  0.05  ppm,  and  egg  0.02 
ppm.  Risk  assessments  were  conducted 
by  EPA  to  assess  dietary  exposures  and 
risks  from  imidacloprid  as  follows: 


i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  "day  or  single  exposure.  As 
previously  stated,  the  endpoint  selected 
for  assessment  of  acute  dietary  risk  is  42 
mg/kg  bwt/day  (LOEL).  The  UFs  are  lOx 
for  inter-,  lOx  for  intra-species 
variations  and  3x  for  FQPA.  Application 
of  the  3X  safety  factor  for  enhanced 
susceptibility  of  infants  and  children  to 
the  acute  RfD  results  in  an  acceptable 
acute  dietary  exposure  (food  plus  water) 
of  33.3%  or  less  of  the  acute  RfD  for  all 
population  subgroups.  An  acute  dietary 


risk  assessment  is  required  for  all 
population  subgroups. 

This  acute  dietary  (food)  risk 
assessment  used  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  which  assumes  tolerance  level 
residues  and  100%  crop-treated.  The 
DRES  System  was  used  for  this  acute 
dietary  exposure  analysis.  The  analysis 
evaluates  individual  food  consumption 
as  reported  by  respondents  in  the  USDA 
1977-78  Nationwide  Food  Consumption 
Survey  (NFCS)  and  accumulates 
exposure  to  the  chemical  for  each 
commodity.  Resulting  exposure  values 
and  percent  of  the  acute  RfD  utilized  are 
shown  below. 


Acute  Dietary  (Food  Only)  Exposure  and  Risk  for  Imidacloprid 

Population  Subgroup      - 

Exposure  @  99th  Percentile  (mg/kg  bwt/day) 

Percent  Acute  RfD 

U.S.  Population  (48  states) 

0.050 

12% 

Infants  {<  1  yr) 

0.10 

24% 

Children  (1-6  yrs) 

0.10 

24% 

Females  (13+  yrs) 

0.040 

9.5% 

Males  (13-*-  yrs) 

0.050 

12% 

Values  for  the  99th  percentile  are 
considered  to  be  conservative  as  EPA 
policy  dictates  exposure  estimates  from 
as  low  as  the  95th  percentile  may  be 
utilized  for  risk  estimates  from  acute 
DRES  runs  not  using  Monte  Carlo 
Analysis.  Thus,  these  results  should  be 
viewed  as  a  very  conservative  risk 
estimate;  refinement  using  anticipated 
residue  values  and  percent  crop-treated 
information  in  conjunction  with  Monte 
Carlo  analysis  would  result  in  a  lower 
estimate  of  acute  dietary  exposure. 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  exposure  analysis  from 
food  sources  was  conducted  using  the 
reference  dose  (Chronic  RfD)  of  0.057 
mg/kg  bwt/day.  The  FQPA  Safety  Factor 
for  enhanced  sensitivity  of  infants  and 
children  was  reduced  to  3x.  The  FQPA 
factor  was  applied  in.the  risk 
assessment  for  all  population 
subgroups.  Application  of  the  3x  safety 
factor  for  enhanced  susceptibility  of 
infants  and  children  to  the  Chronic  RfD 
results  in  an  acceptable  chronic  dietary 
exposure  (food  plus  water)  of  33.3%  or 
less  of  the  Chronic  RfD  for  all 
population  subgroups. 

A  tolerance  is  established  for  residues 
of  imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  expressed  as  parent,  in  or  on 
canola  seed  at  0.05  ppm.  Canola  seed 
per  se  is  not  a  human  food  item.  Canola 


seed  is  processed  into  canola  oil  which 
is  consiuned  by  humans.  Because  canola 
is  not  listed  as  a  commodity  in  DRES, 
EPA  has  estimated  the  dietary  exposure 
from  imidacloprid  treated  canola  seed 
in  the  following  manner: 
Consumption  (g/kg/day)  x  Residue  (mg/ 
kg)  =  Exposure  (mg/kg  bwt/day) 

The  consumption  value  for  canola 
was  taken  as  the  U.S.  production 
volume  (877  million  lbs  or  3.98  x  10" 
g)  divided  by  the  U.S.  population  in  the 
1977-1978  USDA  Food  Consumption 
Survey  (240  million)  to  get  grams  of 
canola  consumed  per  year.  Further 
division  was  done  to  estimate 
consiunption  per  day  for  an  average 
person  (body  weight  58.9  kg)  to  get 
consumption  per  person  per  day. 
Tolerance  level  residues  and  100%  crop 
treated  were  assumed.  The  estimated 
exposing  resulting  from  the  established 
imidacloprid  tolerance  on  canola  (0.05 
ppm)  is  3.86  x  lO*  mg/kg  bwt/day.  This 
exposure  represents  <1.0%  of  the  RfD. 
EPA  concludes  the  dietary  exposure 
bom  the  imidacloprid  tolerance  on 
canola  is  not  significant. 

This  approach  to  estimating  the 
exposure  due  to  consumption  of 
imidacloprid  treated  canola  results  in  a 
conservative  exposure  assessment.  EPA 
notes  that  the  consumption  of  corn  oil 
by  the  general  US  population  in  the 
1977-1978  USDA  Food  Consumption 


Survey  was  only  0.022  g/kg  bwt/day. 
The  consiunption  estimate  for  canola  is 
approximately  3.5  times  this  value. 

In  conducting  this  chronic  dietary 
(food)  risk  assessment,  EPA  used:  (1) 
tolerance  level  residues  for  the  proposed 
tolerances  of  these  petitions  and  all 
other  commodities  with  published, 
pending,  permanent  or  time-limited, 
imidacloprid  tolerances;  and  (2)  percent 
crop-treated  information  on  some  of 
these  crops.  Thus,  this  risk  assessment 
should  be  viewed  as  partially  refined. 
Further  refinement  using  anticipated 
residue  values  and  additional  percent 
crop  treated  information  would  result  in 
a  lower  estimate  of  chronic  dietary 
exposure.  The  DRES  System  was  used 
for  this  chronic  dietary  exposure 
analysis.  The  analysis  evaluates 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1977-1978  Nationwide  Food 
Consumption  Survey  (NFCS)  and 
accumulates  exposure  to  the  chemical 
for  each  commodity. 

The  RACs  (Raw  Agricultural 
Conunodities)  and  tolerances,  used  in 
the  dietary  risk  assessment,  were 
derived  from  40  CFR  180.472  and  EPA's 
Tolerance  Index  System. 

The  following  table  summarizes  the 
estimated  dietary  exposures  for  the  U.S. 
population,  those  population  subgroups 
that  include  infants  and  children,  and 
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all  population  subgroups  with  risk 


estimates  above  that  of  the  U.S. 
Population. 


Chronic  Dietary  Exposure  (Food  Only)  and  Risk  for  lmkJack>prid 

Subgroup 

Exposure  (mg/kg  bwt/day) 

Percent  Chronk:  RfD 

U.S.  Population  (48  States) 

0.0039 

6.8% 

Nursing  Infants  (<  1  year  old) 

0.0032 

5.6% 

l^n-nursing  Infants  (<1  year  okj) 

0.011 

19% 

Chikfren  (1  to  6  years  old) 

0.0081 

14% 

Chiklren  (7  to  12  years  old) 

0.0057 

10% 

U.S.  Population  -  Fall  Season 

0.0040 

7.0% 

U.S.  Population  Winter  Season 

0.0040 

7.0% 

Northeast  Regwn 

0.0040 

7.0% 

Western  Region 

0.0041 

7.2% 

Hispanres 

0.0043 

7.5% 

Non-Hispanic  Others 

0.0042 

7.4% 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings:  (1)  that 
the  data  used  are  reliable  and  provide  a 
valid  basis  to  show  what  percentage  of 
the  food  derived  from  such  crop  is 
likely  to  contain  such  pesticide  residue; 
(2)  that  the  exposure  estimate  does  not 
underestimate  exposure  for  any 
significant  subpopulation  group;  and  (3) 
if  data  eue  available  on  pesticide  use  and 
food  consumption  in  a  particular  area, 
the  exposure  estimate  does  not 
understate  exposure  for  the  population 
in  such  area.  In  addition,  the  Agency 
must  provide  for  periodic  evaluation  of 
any  estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
percent  crop  treated  as  required  by  the 
section  408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  percent 
crop  treated. 

The  Agency  used  percent  crop  treated 
(PCT)  information  as  follows.  A  routine 
chronic  dietary  exposure  analysis  for 
imidacloprid  was  based  on  likely 
maximiun  percent  of  crop  treated  as 
follows:  6%  grapefruits,  3%  oranges, 
13%  other  citrus,  19%  apples,  2% 
pears,  11%  grapes,  30%  eggplants/ 
peppers,  32%  head  lettuce,  21%  cole 
crops,  15%  melons,  10%  tomatoes,  6% 
cotton. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  finding  (1),  EPA  finds 
that  the  PCT  information  described 
above  for  imidacloprid  is  reliable  and 


has  a  valid  basis.  The  Agency  has 
utilized  the  latest  statistical  data  from 
RFF  (Resources  For  The  Future), 
DOANE,  and  USDA,  the  best  available 
sources  for  such  information. 
Concerning  findings  (2)  and  (3),  regional 
consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
consumption  of  food  bearing 
imidacloprid  in  a  particular  area. 

2.  From  drinking  water.  There  are  no 
Maximum  Contaminant  Levels  (MCL)  or 
Health  Advisory  (HA)  levels  established 
for  residues  of  imidacloprid  in  drinking 
water.  This  information  was  furnished 
by  the  EPA  Safe  Drinking  Water  Hotline 
(1-800-426-4791)  on  June  16,  1998. 

Information  in  EPA's  Pesticide 
Environmental  Fate  One  Line  Summary 
data  base  (last  update  May  6. 1997) 
suggests  that  imidacloprid  is  persistent 
and  mobile. 


EPA's  "Pesticides  in  Ground  Water 
Database"  (EPA  734-12-92-001,  9/92) 
has  no  entry  for  imidacloprid. 

i.  Acute  exposure  and  risk — a.  Acute 
exposure.  Estimated  maximum 
concentrations  of  imidacloprid  in 
surface  and  ground  water  are  50.9  and 
0.605  ppb,  respectively. 

EPA  used  PRZMl  (Pesticide  Root 
Zone  Model  -  simulates  the  transport  of 
a  pesticide  off  the  agricultural  field)  and 
EXAMS  (Exposure  Analysis  Modeling 
System  -  simulates  fate  and  transport  of 
a  pesticide  in  surface  water)  models  to 
estimate  concentrations  of  imidacloprid 
residues  in  surface  water.  It  should  be 
noted  that  PRZMl/EXAMS  models  were 
designed  for  use  in  ecological  risk 
assessment.  They  are  not  ideal  tools  for 
use  in  drinking  water  risk  assessment. 
PRZMl/EXAMS  could  overestimate 
dCtual  drinking  water  concentrations. 
Thus,  these  models  should  be 
considered  a  screening  tool 

EPA  used  the  SQ-GROW  (Screening 
Concentration  In  Ground  Water)  model 
to  estimate  the  concentration  of 
imidacloprid  residues  in  ground  water. 
SCI-GROW  is  a  prototype  model  for 
estimating  "worst  case"  ground  water 
concentrations  of  pesticides.  SCI-GROW 
is  biased  in  that  studies  where  the 
pesticide  is  not  detected  in  groimd 
water  are  not  included  in  the  data  set. 
Thus,  it  is  not  expected  that  SQ-GROW 
estimates  would  be  exceeded. 

b.  Acute  risk.  EPA  has  calculated 
drinking  water  levels  of  concern 
(DVVLOC's)  for  acute  exposure  to 
imidacloprid  in  siu-face  and  ground 
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water  for  various  population  subgroups.     The  DWLOC's  for  acute  exposure  to 

imidacloprid  are  summarized  below. 


Drinking  Water  Levels  of  Concern  for  Acute  Exposure  to  Imidacloprid 

Population  Subgroup 

Dietary  Exposure  ■ 
(mg/kg  bwt/day) 

Max.  Exposure  from 

Water  (mg/kg  bwt/ 

day) 

Bodyweigtit  (kg) 

Daily  Water  Con- 
sumption (Liters) 

DWLOC  (jig/L) 

U.S.  Population  (48  States) 

0.050 

0.090 

70 

2 

3,200 

Females  (13+  years) 

0.040 

0.10 

60 

2 

3,000 

Children  (1-6  years) 

0.010 

0.13 

10 

1 

1,300 

'99tti  percentile 


To  calculate  the  DWLOC  relative  to  an 
acute  toxicity  endpoint,  the  acute 
dietary  food  exposure  (from  DRES)  was 
subtracted  from  one-third  the  Acute  RfD 
to  obtain  the  acceptable  acute  exposure 
to  imidacloprid  in  drinking  water.  The 
value  of  one-third  the  Acute  RfD  was 
utilized  to  account  for  the  FQPA  Safety 
Factor  of  3x.  DWLOCs  were  then 
calculated  using  default  body  weights 
and  drinking  water  consumption 
figiu«s. 


-  ii.  Short-term  exposure  and  risk — a. 
Short-term  exposure.  Estimated 
maximum  concentrations  of 
imidacloprid  in  surface  and  ground 
water  are  50.9  and  0.605  pg/mL, 
respectively.  EPA  utilized  PRZMl  and 
EXAMS  to  generate  these  estimates. 
Descriptions  of  these  models  are  above, 
b.  Short-term  risk.  EPA  has  calculated 
a  drinking  water  level  of  concern 
(DWLOC)  for  short-term  exposure  to 
imidacloprid  in  surface  and  ground 
water  for  the  population  subgroup 


children,  1  to  6  years  old.  This  DWLOC 
is  for  short-term  exposure  to 
imidacloprid  from  home  garden  and  turf 
uses.  A  DWLOC  for  short-term  exposure 
from  imidacloprid  pet  uses  was  not 
determined  as  the  exposure  level  from 
the  home  garden  and  turf  uses  is  higher 
than  that  of  the  pet  uses.  Thus,  the 
DWLOC  for  the  imidacloprid  pet  uses 
will  be  higher  than  that  of  the  home 
garden  and  turf  uses.  The  DWLOC  for 
short-term  exposure  to  imidacloprid  is 
summarized  below. 


Drinking  Water  Levels  of  Concern  for  Short-Term  Exposure  to  Imidacloprid 

Population  Subgroup 

Total  Exposure' 
(mg/kg  bwt/day) 

Max.  Exposure  from 

Water  (mg/kg  bwt/ 

day) 

Bodyweight  (kg) 

Daily  Water  Con- 
sumption (Liters) 

DWLOC  (jig/L) 

Children  (1  -  6  years) 

0.080 

0.060 

10 

1 

600 

■Total  Exposure  >  sum  of  exposures  from  chronic  food  plus  home  turf  and  garden  uses. 


The  DWLCXZ  for  short-term  exposure 
to  imidacloprid  was  calculated  relative 
to  the  acute  RfD  which  was  utilized  for 
estimating  risk  for  short-term  oral 
exposure  to  imidacloprid.  To  calculate 
the  DWLOC  for  short-term  exposure 
relative  to  an  acute  toxicity  endpoint, 
the  sum  of  chronic  dietary  food 
exposure  (from  DRES)  plus  the  oral 
exposure  from  imidacloprid  home 
garden  and  turf  uses  was  subtracted 
from  one-third  the  Acute  RfD  to  obtain 
the  acceptable  short-term  exposure  to 


imidacloprid  in  drinking  water.  The 
value  of  one-third  the  Acute  RfD  was 
utilized  to  account  for  the  FQPA  Safety 
Factor  of  3x.  DWLOCs  were  then 
calculated  using  default  body  weights 
and  drinking  water  consumption 
frgures. 

iii.  Chronic  exposure  and  risk — a. 
Chronic  exposure.  The  estimated 
average  concentration  of  imidacloprid 
in  siuface  water  (for  chronic  exposure) 
is  19.1  fig/mL.  An  estimated  average 
concentration  of  imidacloprid  in  ground 


water  was  not  provided.  EPA  used 
PRZMl  and  EXAMS  models  to  estimate 
chronic  environmental  concentrations 
of  imidacloprid  residues  in  surface 
water. 

b.  Chronic  risk.  EPA  has  calculated 
DWLOCs  for  chronic  (non-cancer) 
exposure  to  imidacloprid  in  surface  and 
ground  water  for  various  population 
subgroups.  The  DWLOC's  for  chronic 
exposure  to  imidacloprid  are 
summarized  below. 


Drinking  Water  Levels  of  Concern  for  Chronic  Exposure  to  Imidacloprid 

Population  Subgroup 

Dietary  Exposure 
(mg/kg  bwt/day) 

Max.  Exposure  from 

Water  (mg/kg  bwt/ 

day) 

Bodyweight  (kg) 

Daily  Water  Con- 
sumption (Liters) 

DWLOC  (>ig/L) 

U.S.  Population  (48  States) 

0.0039 

0.015 

70 

2 

530 

Females  (13+  yrs..  preg- 
nant) 

0.0036 

0.015 

60 

2 

460 

»>_J I 


1-A /ir_l     CO     KT^     loi  /T?nAr 


CantomKar   11)     iQQR/RiiloG  anH   Rpoiilfltinn't 
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Drinking  Water  Levels  of  Concern  for  Chronk:  Exposure  to  Imidactoprid 

Population  Subgroup 

Dietary  Exposure 
(mg/kg  bwt/day) 

Max.  Exposure  from 

Water  (mg/kg  bwt/ 

day) 

Bodyweight  (kg) 

Daily  Water  Con- 
sumption (Liters) 

DWLOC  (figA.) 

Non-nursing  Infants 

0.011 

0.0080 

10 

1 

80 

To  calculate  the  DWLOC  for  chronic 
(non-cancer)  exposure  relative  to  a 
chronic  toxicity  endpoint,  the  chronic 
dietary  food  exposure  (from  DRES)  was 
subtracted  from  one-third  the  chronic 
RfD  to  obtain  the  acceptable  chronic 
(non-cancer)  exposure  to  imidacloprid 
in  drinking  water.  The  value  of  one- 
third  of  the  RfD  was  utilized  to  account 
for  the  FQPA  Safety  Factor  of  3x. 
DWLOCs  were  then  calculated  using 
default  body  weights  and  drinking  water 
consumption  figures. 

A  DWLOC  for  chronic  (cancer) 
exposure  was  not  calculated  as 
imidacloprid  has  been  classifredas  a 
Group  E  chemical  (no  evidence  of 
carcinogenicity). 

3.  From  non-dietary  exposure. 
Imidacloprid  is  currently  registered  for 
use  on  the  following  residential  non- 
food sites:  ornamentals  (e.g.,  flowering 
and  foliage  plants,  ground  covers,  turf, 
lawns,  et  al.),  tobacco,  golf  courses, 
walkways,  recreational  areas,  household 
or  domestic  dwellings  (indoor/outdoor), 
and  cats/dogs.  Available  data  do  not 
demonstrate  that  imidacloprid  has 
either  dermal  or  inhalation  toxicity 
potential,  therefore,  non-dietary  dermal 


and  inhalation  exposure  assessments  are 
not  required.  Since  available  data  show 
no  toxicity  from  short-term  exposure  via 
the  dermal  or  inhalation  route,  the 
Agency  feels  there  is  no  contribution  to 
toxicity  from  these  routes  of  exposure, 
and  no  increase  in  aggregate  risk  is 
anticipated  from  this  exposure. 
However,  there  is  the  potential,  for 
residential  exposure  via  incidental  non- 
dietary  ingestion  from  treated  lawns  and 
gardens  and  incidental  non-dietary 
ingestion  by  toddlers  of  pesticide 
residues  on  pets  from  hand-to-mouth 
transfer.  Therefore,  an  increase  in 
aggregate  risk  is  anticipated  from 
residential  exposure  via  incidental  non- 
dietary  ingestion  and  residential 
exposure  and  risk  assessments  are 
required  for  the  use  of  imidacloprid  in/ 
on  lawns  and  gardens  and  on  pets. 

The  product  Premise,  a  termiticide,  is 
also  registered  for  residential  use.  It  may 
be  applied  only  by  Pest  Control 
Operators  (PCOs)  and  only  to 
inaccessible  areas  of  homes  or  other 
buildings;  therefore,  oral  exposure  to 
children  is  not  expected.  There  is 
potential  for  inhalation  exposure; 
however,  an  inhalation  endpoint  has  not 


been  established  and  imidacloprid  has  a 
low  vapor  pressure  (6.9  x  10  '  torr). 
Since  oral  exposure  to  children  is  not 
expected  and  the  Agency  feels  there  is 
no  contribution  to  toxicity  from  the 
inhalation  route  of  exposure,  no 
increase  in  aggregate  risk  is  anticipated 
and  a  residential  exposure  assessment 
based  upon  the  imidacloprid  termiticide 
use  is  not  required. 

i.  Exposure  and  risk  from  incidental 
non-dietary  ingestion  from  treated 
lawns  and  gardens.  A  summary  of  post- 
application  exposure  estimates  and  risk 
assessments  are  summarized  in  the  table 
below.  The  post-application  exposure 
scenarios  for  toddlers  examined 
include: 

•  Incidental  non-dietary  ingestion  of 
residues  on  lawns  from  hand-to-mouth 
transfer. 

•  Ingestion  of  pesticide-treated 
turfgrass. 

•  Incidental  ingestion  of  soil  from 
treated  gardens. 

The  calculations  and  assumptions 
utilized  to  determine  these  exposures     _ 
are  as  per  the  Draft  Standard  Operating 
Procedures  for  Residential  Exposure 
Assessments  (December  18,  1997). 


Post  Applicatwn  Exposure  Estimates  and  Risk  Assessments 

Scenark) 

Receptor 

AR>  (lb  ai/A) 

DFRt»  (^g/ 
cm2) 

GRt"^  (Jig/ 
cm2) 

SRto  (^g/g) 

ADD*  (mg/ 
kg  bwt/day) 

NOAEL  (mg/ 
kg/day) 

MOEf 

Hand-to-mouth  for 
treated  lawns 

Toddler 

0.4 

0.9 

— 

— 

0.07 

42 

640 

Turf-grass 

Toddler 

0.4 

— 

0.9 

— 

0.0015 

42 

28.000 

InckJental  Soil  In- 
gestkm 

Toddler 

0.4 

—  ■ 

— 

3 

0.000020 

42 

2,100.000 

*AR,Applicatk)n  Rate 

t>DFRt,  DiskxJgeable  foliar  reskJue  (^g/cm^) 

■"GRt,  Grass  reskiue  (^g/cm^) 

oSRt,  Soil  resklue  {\iQlg) 

'ADD,  Average  dai^  dose  (mg/kg  bwt/day)  . 

«MOE  =  NOAEL/  ADD  (No  NOAEL  established,  LOEL  of  42  mg/kg  bwt/day  used) 


ii.  Exposure  and  risk  to  toddlers  from 
incidental  non-dietary  ingestion  of      ^ 
pesticide  residues  on  pets  from  hand-to- 
mouth  transfer.  Advantage  110  Flea 
Adulticide  (EPA  Reg.  No.  011556-121)  is 
a  5.0  mL  vial  that  is  applied  to  two 
locations  on  the  dog  (2.5  mL  per  1  in  2). 


The  method  for  assessing  hand-to- 
mouth  transfer  in  the  Draft  Standard 
Operating  Procedures  for  Residential 
Exposiu«  Assessments  (December  18, 
1997)  is  intended  for  a  complete  body 
dip  of  the  treated  animal.  Therefore,  a 
modified  approach  was  applied  to 


estimate  oral  exposures.  Assumptions 
and  calculations  used  are  as  follows: 

Assumptions: 

•  On  the  day  of  application  it  may  be 
assumed  that  20%  (0.20)  of  the 
application  rate  is  retained  on  the  pets 
as  dislodgeable  residue.  This  value  is 
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based  on  the  professional  judgement 
and  experience  of  the  EPA  staff  from  the 
review  of  company-submitted  data  and 
is  believed  to  be  an  upper-percentile 
assumption. 

•  It  is  assumed  that  1%  (0.01)  of  the 
available  residues  are  transferred  to  the 
individuals  who  have  contact  with  the 
treated  animals.  This  is  considered  to  be 
a  conservative  assumption  in  light  of  the 
very  low  percentage  of  the  pet's  total 
skin  surface  being  treated.  It  should  be 
noted  that  10%  (0.10)  is  recommended 
for  complete  pet  dips  in  the  Draft 
Standard  Operating  Procedures  for 
Residential  Exposure  Assessments 
(December  18, 1997).  This  is  the  only 
deviation  from  the  standard  operating 
procedures. 

•  It  was  assumed  that  100%  of  the 
residue  on  the  hands  of  toddlers  is 
ingested.  This  is  considered  to  be  a 
conservative  assumption. 

•  Post  application  activities  assessed 
on  the  same  day  that  the  pesticide  is 
applied  since  it  is  assumed  that  toddlers 
could  handle/touch  pets  immediately 
after  application.  This  is  considered  a 
short-term  oral  exposure. 

•  Toddlers  (age  3  years),  used  to 
represent  the  1  to  6  year  old  age  group, 
are  assumed  to  weigh  15  kg. 

•  5.0  mL  of  product  was  used  per 
application  (EPA  Reg.  No.  011556-121). 
Product  contains  9.1%  ai.  Density  of 
formulation  is  not  given  on  label. 
Density  of  water  was  assumed  for 
converting  volume  in  mL  to  lb  active 
ingredient  (ai). 


•  This  product  represents  high-end 
exposure  among  similar  products 
containing  imidacloprid  given  that  it 
involves  the  highest  volume  of  the 
active  ingredient. 
Calculations: 

The  average  daily  dose  (ADD  =  0.058 
mg/kg  bwt/day)  was  calculated  by 
multiplying  the  following:  application 
rate  (AR  =  436  mg  ai/day)  x  fraction  of 
ai  available  on  pet  (F  =  0.2)  x  fraction 
of  residue  transferred  to  the  skin  (T  = 
0.01),  and  dividing  by  bwt  (15  kg). 

A  margin  of  exposure  (MOE)  of  720 
was  calculated  by  dividing  the  NOAEL 
(42  mg/kg  bwrt/day)  by  the  ADD  (0.058 
mg/kg).  (NOAEL  was  not  established, 
therefore  acute  dietary  LOEL  of  42  mg/ 
kg  bwt/day  was  used). 

The  estimated  MOE  is  720  which  is 
greater  than  the  minimum  required 
MOE  of  300.  Therefore,  exposure  via 
incidental  non-dietary  ingestion  of 
imidacloprid  residues  on  pets  from 
hand-to-mouth  transfer  would  not 
exceed  EPA's  level  of  concern. 
However,  it  should  be  noted  that  the 
20%  used  for  the  fraction  of  active 
ingredient  available  on  pet  (F)  and  the 
1%  used  for  the  fraction  of  residue 
transferred  to  the  skin  (T)  are  estimates 
made  by  EPA  given  a  lack  of  available 
data.  The  actual  values  may  differ.  It  is 
recommended  that  the  registrant  submit 
a  study  to  quantify  dislodgeable 
residues  on  toddler's  hands  from  pets 
treated  with  these  types  of  products. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 


Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
imidacloprid  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
imidacloprid  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  imidacloprid  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  Final  Rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk—i.  Food.  The  acute 
dietary  (food)  risk  assessment  used  the 
TMRC.  Resulting  exposure  values  and 
percent  of  the  acute  RfD  utilized  are 
shown  below. 


Acute  Dietary  (Food  Only)  Exposure  and  Risk  for  Imidacloprid 


Population  Sut>group 


U.S.  Population  (48  states) 


Infants  (<  1  yr) 


Children  (1-6  yrs) 


Females  (13>  yrs) 


Males  (13+  yrs) 


Exposure  @  99th  Percentile  (mg/kg  bwt/day) 


0.050 


0.10 


0.10 


0.040 


0.050 


Percent  Acute  RfD 


12% 


24% 


24% 


9.5% 


12% 


For  imidacloprid,  it  was  determined 
that  an  acceptable  acute  dietary 
exposure  (food  plus  water)  of  33.3%  or 
less  of  the  acute  RfD  for  all  population 
subgroups  is  needed  to  protect  the 
safety  of  all  population  subgroups.  The 
estimated  exposures  for  all  population 
subgroups  at  the  99th  percentile  utilize 
less  than  33.3%  of  the  acute  RfD. 

ii.  Water.  The  estimated  maximum 
concentrations  of  imidacloprid  in 
surface  and  ground  water  (50.9  and 
0.605  Mg/mL.  respectively)  are  less  than 


EPA's  levels  of  concern  for  imidacloprid 
in  drinking  water  (1,300,  3,000  and 
3,200  jig/mL)  as  a  contribution  to  acute 
exposure.  Therefore,  taking  into  accoimt 
the  present  uses  and  uses  proposed  in 
this  action,  EPA  concludes  with 
reasonable  certainty  that  residues  of 
imidacloprid  in  drinking  water  (when 
considered  along  with  other  sources  of 
acute  exposure  for  which  EPA  has 
reliable  data)  would  not  result  in 
unacceptable  levels  of  acute  aggregate 
human  health  risk  estimates  at  this  time. 


EPA  bases  this  determination  on  a 
comparison  of  estimated  maximum 
concentrations  of  imidacloprid  in 
surface  water  to  back-calculated  "levels 
of  concern"  for  imidacloprid  in  drinking 
water.  These  levels  of  concern  in 
drinking  water  were  determined  after 
EPA  has  considered  all  other  non- 
occupational/non-residential  human 
exposures  for  which  it  has  reliable  data, 
including  all  current  uses,  and  uses 
considered  in  this  action.  The  estimates 
of  imidacloprid  in  surface  water  are 
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derived  from  water  quality  models  that 
use  conservative  assumptions  (health- 
protective)  regarding  the  pesticide 
transport  bom  the  point  of  application 
to  surface  dnd  ^t}und  water.  Because 
EPA  considers  the  aggregate  risk 
resulting  from  multiple  exposiue 
pathways  associated  with  a  pesticide's 
uses,  levels  of  concern  in  drinking  water 
may  vary  as  those  uses  change.  If  new 
uses  are  added  in  the  futiu«,  EPA  will 
reassess  the  potential  impacts  of 
imidacloprid  in  drinking  water  as  a  part 
of  the  acute  aggregate  risk  assessment 
process. 

Despite  the  potential  for  imidacloprid 
exposure  from  drinking  water,  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants,  children,  or  adults  bom  acute 
aggregate  exposure  to  imidacloprid 
residues. 

2.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  exposure 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  exposure.  Since  dermal  and 
inhalation  exposure  endpoints  (short- 


term)  were  not  identified  due  to  the 
demonstrated  absence  of  toxicity,  no 
increase  in  aggregate  risk  is  anticipated 
from  dermal  and  inhalation  exposure. 
Therefore,  dermal  and  inhalation  short- 
term  risk  assessments  are  not  required 
for  imidacloprid. 

In  addition  to  its  food  uses, 
imidacloprid  is  registered  for  use  on 
turf,  home  gardens  and  pets.  EPA  has 
identified  potential  short-term  oral 
exposures  to  toddlers  for  these  uses. 
These  exposiues  include  the  following 
scenarios: 

•  Incidental  non-dietary  ingestion  of 
residues  on  lawns  from  hand-to-mouth 
transfer. 

•  Ingestion  of  pesticide-treated 
tuifgrass. 

•  Incidental  ingestion  of  soil  bom 
treated  gardens. 

•  Incidental  ingestion  of  pesticide 
residues  on  pets  from  hand-to-mouth 
transfer. 

According  to  ciurent  EPA  policy, 
these  exposures  are  considered  to  be 
short-term  oral  exposures.  EPA  does  not 
expect  incidental  ingestion  of  pesticide 
residues  on  pets  from  hand-to-mouth 
transfer  to  occur  during  the  same  period 


as  the  exposures  from  the  turf  and  home 
garden  uses.  Thus,  we  will  consider 
these  exposures  in  separate  estimates  of 
risk.  The  tables  below  svunmarize  the 
short-term  aggregate  exposures  for 
imidacloprid  &t>m  turf  and  garden  uses 
and  from  the  pet  use. 

A  short-term  oral  endpoint  was  not 
identified  for  imidacloprid.  According 
to  current  EPA  policy,  if  an  oral        — 
endpoint  is  needed  for  short-term  risk 
assessment  (for  incorporation  of  food, 
water,  or  oral  hand-to-mouth  type 
exposures  into  an  aggregate  risk 
assessment),  the  acute  oral  endpoint 
(acute  RfD  =  0.42  mg/kg  bwt/day)  will 
be  used  to  incorporate  the  oral 
component  into  aggregate  risk.  Short- 
term  aggregate  exposure  is  defined  by 
EPA  to  be  average  food  and  water 
exposure  (chronic  exposure)  plus 
residential  exposure.  The  short-term 
risk  estimates  for  the  population 
subgroup  Children,  1  to  6  years  old,  is 
summarized  below.  Tliis  population 
subgroup  was  chosen  because  it  has  the 
highest  chronic  food  exposure  and 
because  toddlers  have  the  highest 
exposure  from  the  residential  uses. 


Short-Term  Aggregate  Exposure  and  Risk  (Includes  Turf  and  Garden  Uses  of  Imidactoprid) 

Population  Subgroup 

Chronic  Food  Exposure 
(mg/kg  bwt/day) 

ReskJential  Exposure  ■ 
(mg/kg  bwt/day) 

Total  Exposure^  (mg/kg 
bwt/day) 

Percent  Acute  RfD' 

Chiklren  (1  to  6  years  okj) 

0.0081 

0.072 

0.080 

19% 

■  Residential  Exposure  >  Total  of  imkjactoprid  exposure  from  incidental  ingestion  of  residues  on  lawns  from  hand-to-mouth  transfer  plus  inges- 
tion of  pestickje-treated  grass  plus  ingestion  of  soil  from  treated  gardens. 
^Totai  Exposure  =  Chronic  Food  Ex|X>sure  plus  Residential  Exposure. 
'Percent  Acute  RfD  >  Acute  RfD  (0.42  mg/kg  bwt/day )/Total  Exposure  (mg/kg  bwt/day)  x  100%. 


Short-Term  Aggregate  Exposure  and  Risk  (Includes  the  Pet  Use  of  Imidactopod) 

Population  Subgroup 

Chronk:  Food  Exposure 
(mg/kg  bwt/day) 

Residential  Exposure' 
(mg/kg  bwt/day) 

Total  Exposure^  (mg/kg 
bwt/day) 

Percent  Acute  RfD' 

Children  (1  to  6  years  old) 

0.0081 

0.058 

0.066 

16% 

'  ■  Residential  Exposure  -  Total  of  imidadopnd  exposure  from  incktental  Ingestion  of  residues  on  pets  from  hand-to-mouth  transfer. 
^Total  Exposure  =  Chronic  Food  Exposure  plus  Residential  Exposure. 
'Percent  /teute  RfD  -  Acute  RfD  (0.42  mg/kg  bwt/day )/Total  Exposure  (mg/kg  bwt/day)  x  100%. 


The  estimated  maximum 
concentrations  of  imidacloprid  in 
siu-face  and  ground  water  (50.9  and 
0.605  Mg/mL,  respectively)  are  less  than 
EPA's  level  of  concern  for  imidacloprid 
in  drinking  water  (600  g/mL)  as  a 
contribution  to  short-term  exposure 
frt>m  imidacloprid  home  garden,  turf 
and  pet  uses.  'Therefore,  taking  into 
account  the  present  uses  and  uses 
proposed  in  this  action,  EPA  concludes 
with  reasonable  certainty  that  residues 
of  imidacloprid  in  drinking  water  (when 
considered  along  with  other  sources  of 


short-term  exposure  for  which  EPA  has 
reliable  data)  would  not  result  in 
unacceptable  levels  of  short-term 
aggregate  hiunan  health  risk  estimates  at 
this  time. 

EPA  bases  this  determination  on  a 
comparison  of  estimated  maximiun 
concentrations  of  imidacloprid  in 
surface  water  to  the  back-calculated 
"level  of  concern"  for  imidacloprid  in 
drinking  water.  The  level  of  concern  in 
drinking  water  was  determined  after 
EPA  has  considered  all  other  non- 
occupational human  exposures  for 


which  it  has  reliable  data,  including  all 
ciurent  uses  and  uses  considered  in  this 
action.  The  estimates  of  imidacloprid  in 
surface  and  ground  water  are  derived 
bom  water  quality  models  that  use 
conservative  assumptions  (health- 
protective)  regarding  the  pesticide 
transport  from  the  point  of  application 
to  surface  and  ground  water.  Because 
EPA  considers  the  aggregate  risk 
resulting  from  multiple  exposure 
pathways  associated  with  a  pesticide's 
uses,  levels  of  concern  in  drinking  water 
may  vary  as  those  uses  change.  If  new 
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uses  are  added  in  the  future,  EPA  will 
reassess  the  potential  impacts  of 
imidacloprid  in  drinking  water  as  a  part 
of  the  a  short-term  aggregate  risk 
assessment  process. 

As  noted  above,  potential  short-term 
exposure  firom  drinking  water  is  at  a 
level  well  below  EPA's  level  of  concern. 
EPA  concludes  the  short-term  aggregate 
risk  to  the  highest  exposed  population 
subgroup  from  home  garden,  turf,  and 
pet  uses  of  imidacloprid  does  not 
exceed  our  level  of  concern. 

3.  Chronic  risk.  The  chronic  dietary 
(food  only)  risk  assessment  utilized  the  ■ 
following  exposure  assumptions:  (i) 
tolerance  level  residues  for  the  proposed 
tolerances  of  these  petitions  and  all 
other  commodities  with  published  or 
pending,  permanent  or  time-limited, 
imidacloprid  tolerances;  and  (ii)  percent 
crop-treated  information  on  some  of 
these  crops.  Using  the  exposure 
assumptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
imidacloprid  from  food  will  utilize 
6.8%  of  the  Chronic  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  infants  (discussed  below  in 
section  E).  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
imidacloprid  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Imidacloprid  has  been 
classified  as  a  Group  E  chemical,  no 
evidence  of  carcinogenicity  for  humans. 
Therefore,  a  cancer  risk  assessment  is 
not  required. 

5.  Determination  of  safety.  Based  on, 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  U.S. 
population  from  aggregate  exposure  to 
imidacloprid  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
imidacloprid,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  These 
studies  are  discussed  under  section  A. 
of  this  unit.  The  developmental  toxicity 
data  demonstrated  no  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
exposure  to  imidacloprid.  In  addition, 
the  multi-generation  reproductive    . 


toxicity  study  did  not  identify  any 
increased  sensitivity  of  rats  to  in  utero 
or  post-natal  exposure.  Parental 
NOAELs  were  lower  or  equivalent  to 
developmental  or  offspring  NOAELs. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposiue  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  imusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/ safety  factor. 

Although  developmental  toxicity 
studies  showed  no  increased  sensitivity 
in  fetuses  as  compared  to  maternal 
animals  followdng  in  utero  exposures  in 
rats  and  rabbits,  no  increased  sensitivity 
in  pups  as  compared  to  adults  was  seen 
in  the  2-generation  reproduction 
toxicity  study  in  rats,  and  the  toxicology 
data  base  is  complete  as  to  core 
requirements,  the  Agency  determined 
that  the  additional  safety  factor  for  the 
protection  of  infants  and  children  will 
be  retained  but  reduced  to  3x  based  on 
the  following  weight-of-the-evidence 
considerations  relating  to  potential 
sensitivity  and  completeness  of  the  data: 

a.  There  is  c(mcem  for  structure 
activity  relationship.  Imidacloprid,  a 
chloronicotinyl  compound,  is  an  analog 
to  nicotine  and  studies  in  the  published 
literature  suggests  that  nicotine,  when 
administered  causes  developmental 
toxicity,  including  functional  deficits,  in 
animals  and/or  humans  that  are  exposed 
in  utero. 

b.  There  is  evidence  that  imidacloprid 
administratioil  causes  neurotoxicity 
following  a  single  oral  dose  in  the  acute 


study  and  alterations  in  brain  weight  in 
tats  in  the  2-year  carcinogenicity  study. 

c.  Tlie  concern  for  structure  activity 
relationship  along  with  the  evidence  of 
neurotoxicity  dictates  the  need  of  a 
developmental  neurotoxicity  study  for 
assessment  of  potential  alterations  on 
functional  development. 

Because  a  developmental 
neurotoxicity  study  potentially  relates 
to  both  acute  and  chronic  effects  in  both 
the  mother  and  the  fetus,  EPA  has 
applied  the  additional  UP  for  FQPA  for 
all  population  subgroups,  and  in  both 
acute  and  chronic  risk  assessments. 

ii.  Conclusion.  The  toxicology  data 
base  for  imidacloprid  is  complete  with 
respect  to  core  requirements;  however,  a 
developmental  neurotoxicity  study 
(Guideline  No.  83-6)  is  required. 
Exposure  data  is  estimated  based  on 
data  that  reasonably  accounts  for 
potential  exposures;  however,  a  study  to 
quantify  dislodgeable  residues  on 
toddler's  hands  from  pets  treated  with 
imidacloprid  is  required. 

2.  Acute  risk.  Aggregate  acute  risks  for 
the  entire  U.S.  population  and  for 
population  subgroups,  including  infants 
and  children,  are  discussed  in  section 
D.l.  of  this  unit. 

3.  Short-  and  intermediate-term  risk. 
Aggregate  short-  and  intermediate-term 
risks  for  the  entire  U.S.  population  and 
for  population  subgroups,  including 
infants  and  children  are  discussed  in 
section  D.2.  of  this  unit. 

4.  Chronic  risk.  Using  the  exposure 
assumptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
imidacloprid  from  food  will  utilize 
5.6%  of  the  RfD  for  muring  infants, 
19%  of  the  RfD  for  non-nursing  infants, 
14%  of  the  RfD  for  children  1  to  6  years 
old,  and  10%  of  the  RfD  for  children  7 
to  12  years  old.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
imidacloprid  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
imidacloprid  residues. 

m.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

1.  Nature  of  the  residue  in  plants  and 
livestock.  Data  concerning  the 
metabolism  of  imidacloprid  in  apples, 
potatoes,  tomatoes,  eggplant. 
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cottonseed.  Held  com,  riuninants  and 
poultry  have  previously  been  submitted. 
The  nature  of  imidacloprid  residues  in 
plants  and  animals  is  adequately 
understood.  The  residue  of  concern  is 
imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  expressed  as  parent,  as 
specified  in  40  CFR  180.472  (September 
14, 1994,  PP  4F4337  and  September  23, 
1997,  PP  6F4765). 

2.  Confined  accumulation  in 
rotational  crops.  Data  concerning  the 
metabolism  of  imidacloprid  in 
rotational  crops  was  previously 
submitted.  The  nature  of  the  residue  in 
rotational  crops  is  adequately 
understood  and  is  nearly  identical  to 
that  identified  in  the  primary  crops.  The 
residue  of  concern  in  rotational  crops  is 
imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  expressed  as  parent 
(September  23, 1997,  PP  6F4765). 


B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  are 
available  for  determination  of  the 
regulated  imidacloprid  residue  in  plant 
(Bayer  GC/MS  Method  00200  and  Bayer 
HPLC-UV  Confirmatory  Method  00357) 
and  animal  (Bayer  GC/MS  Method 
00191)  commodities.  These  methods 
have  successfully  completed  EPA 
Tolerance  Method  Validation,  and  are 
awaiting  publication  in  PAM  II 
(November  8, 1994  and  April  13, 1995, 
PP  5F4415,  June  17, 1996.  PP  5F4480). 
In  the  interim,  these  methods  are 
available  from:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  lOlFF,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  (703-305-5229). 


Bayer  Corporation  has  previously 
submitted  adequate  multiresidue 
method  (MRM)  recovery  data  for 
imidacloprid  and  its  olefin,  hydroxy, 
guanidine,  and  6-chloronicotininc  acid 
metabolites  through  FDA's  Protocols  A 
through  E.  Imidacloprid  and  its 
metabolites  were  not  recoverable  by 
these  methods.  These  data  have  been 
forwarded  to  FDA  and  we  expect  them 
to  be  published  in  PAM,  Vol.  I, 
Appendix  I  in  a  future  update. 
Additional  MRM  recovery  data  are  not 
required  (June  18,  1993,  PP  3F4169). 

C.  Magnitude  of  Residues 

1.  Crop  field  trials.  The  results  of  the 
previously  submitted  wheat,  barley,  and 
sugar  beet  field  trials  support  the 
proposed  tolerances  for  combined 
residues  of  imidacloprid  and  its 
regulable  metabolites  as  follows  (March 
6,  1998,  PP  4F4337): 


Crop 

Commodity 

Proposed  Tolerance 

(ppm) 

Beets,  Sugar 

tops 

roots 

molasses 

0.5 

0.05 

0.3 

Barley 

grain 
straw 
hay 

0.05 
0.5 
0.5 

Wheat 

grain 
forage 
straw 
hay 

0.05 
7.0 
0.5 
0.5 

Residue  data  for  aspirated  grain 
fractions  were  not  required  for  this  seed 
treatment  use  (September  14,  1994,  PP 
4F4337). 


2.  Field  accumulation  in  rotational 
crops.  The  results  of  the  previously 
submitted  rotational  crop  field  trials 
support  the  proposed  tolerances  for 


inadvertent  or  indirect  combined 
residues  of  imidacloprid  and  its 
regulable  metabolites  as  follows 
(September  23, 1997,  PP  6F4765): 


Crop  Group  or  Crop 

Commodity 

Tolerance  Level  (ppm) 

Cereal  Grains  (Crop  Group) 

grain 

0.05 

Forage,  Fodder  and  Straw  of  Cereal  Grains  Crop  Group 

forage 
straw 
hay 
stover 

2.0 
3.0 
6.0 
0.3 

Sweet  Com 

K+CWHR 

0.05 

Safflower 

seed 
meal 

0.(» 
0.5 

Legume  Vegetables  (Crop  Group) 

seed  • 

0.3 

Foliage  of  Legume  Vegetables  (Crop  Group) 

foliage 

2.5 

Soybean 

meal 

0.5 

K->-CWHR  '  Kemel  plus  cob  with  husk  removed. 
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3.  Magnitude  of  the  residue  in 
processed  food/feed — i.  Wheat.  The 
results  of  a  previously  submitted  wheat 
processing  study  showed  that  residues 
of  imidacloprid  and  its  metabolites  are 
not  expected  to  concentrate  into  the 
processed  products  of  wheat.  The  study 
utilized  a  5x  exaggerated  application 
rate  (September  14, 1994  and  May  16, 
1995,PP4F4337). 

ii.  Sugar  beets.  The  results  of  a 
previously  submitted  sugar  beet 
processing  study  (2.7x  exaggerated 
application  rate)  showed  that  residues 
of  imidacloprid  and  its  metabolites  are 
not  expected  to  concentrate  into 
dehydrated  pulp.  However,  the  results 
did  show  residues  are  expected  to 
concentrate  into  sugar  beet  molasses.  A 
tolerance  of  0.3  ppm  is  adequate  for 
residues  of  imidacloprid  and  its 
metabolites  in  sugar  beet  molasses 
(September  14,  1994  and  May  16,  1995. 
PP  4F4337). 

iii.  Barley.  Processing  data  for  barley 
were  not  required  for  this  seed 
treatment  use  (September  14, 1994,  PP 
4F4337). 

iv.  Field  corn.  The  results  of  a 
previously  submitted  field  corn 
processing  study  showed  that  residues 
of  imidacloprid  and  its  metabolites  are 
not  expected  to  concentrate  into  the 
processed  products  of  field  com.  The 
study  utilized  exaggerated  application 
rates  of  2.5x  and  4x  (February  19,  1998, 
PP  6F4765). 

v.  Safflower.  A  safflower  processing 
study  has  not  been  submitted.  The 
petitioner  has  indicated  that  they  intend 
to  conduct  a  safflower  processing  study. 
This  deficiency  is  not  resolved.  A 
safflower  processing  study  for 
imidacloprid  is  required.  EPA 
recommends  in  favor  of  the  proposed 
tolerances  for  imidacloprid  and  its 
metabolites  in/on  safflower  seed  and 
meal  provided  the  requirement  for  a 
safflower  processing  study  is  made  a 
condition  of  the  registration  of 
imidacloprid  on  safflower.  The 
proposed  tolerances  are  based  upon  a 
maximum  residue  level  of  <0.05  ppm 
(estimated  to  be  approximately  0.03 
ppm)  for  total  imidacloprid  residues  in 
safflower  seed  and  a  theoretical 
maximum  concentration  factor  of  9.1x 
for  safflower  meal  (September  23, 1997 
and  February  19, 1998,  PP  6F4765). 

vi.  Soybeans.  A  soybean  processing 
study  has  not  been  submitted.  The 
petitioner  has  proposed  establishing  a 
permanent  tolerance  for  the  combined 
residues  of  imidacloprid  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety  in  soybean  meal 
at  0.5  ppm  in  lieu  of  providing  a 
soybean  processing  study.  This  request 
is  based  upon  a  maximum  residue  level 


of  0.2  ppm  for  total  imidacloprid 
residues  in  soybean  seed  and  a 
theoretical  maximum  concentration 
factor  of  2.2x  for  soybean  meal.  EPA  has 
considered  this  issue  and  has  concluded 
that  the  requirement  for  a  soybean 
processing  study  should  be  made  a 
condition  of  the  registration  of 
imidacloprid  on  soybeans.  Thus,  a 
soybean  processing  study  is  required. 
The  proposed  tolerances  for 
imidacloprid  and  its  metabolites  for 
soybean  seed  and  meal  are  adequate 
pending  submission  of  the  soybean 
processing  study  (February  19, 1998,  PP 
6F4765). 

4.  Magnitude  of  secondary  residues  in 
meat,  milk,  poultry  eggs — i.  Ruminants. 
A  ruminant  feeding  study  was    - 
previously  submitted.  EPA  has 
estimated  the  maximum  imidacloprid 
dietary  burden  from  proposed  and 
established  imidacloprid  tolerances. 
The  total  dietary  burden  from  our  worst 
case  diet  for  dairy  cattle  is 
approximately  20  ppm.  The  total  dietary 
burden  from  our  worst  case  diet  for  beef 
cattle  is  approximately  12  ppm. 
Tolerances  are  established  for  fhe 
combined  residues  of  imidacloprid  and 
its  metabolites  containing  the  6- 
chloropyridinyl  moiety,  expressed  as 
imidacloprid,  in  ruminant  fat,  meat,  and 
meat  byproducts  at  0.3  ppm  and  in  milk 
at  0.1  ppm.  EPA  concludes  the 
established  tolerances  for  imidacloprid 
and  its  metabolites  in  ruminant 
commodities  will  not  be  exceeded  as  a 
result  of  additional  dietary  burden  from 
the  tolerances  proposed  in  these 
petitions  (September  21,  1993,  PP 
3F4169  and  March  6, 1998,  PP  4F4337). 

ii.  Poultry.  A  poultry  feeding  study 
was  previously  submitted.  EPA  has 
estimated  the  maximum  imidacloprid 
dietary  burden  for  poultry  from 
proposed  and  established  imidacloprid 
tolerances.  The  total  dietary  burden 
from  our  worst  case  diet  for  poultry  is 
approximately  2.2  ppm.  Tolerances  are 
established  for  the  combined  residues  of 
imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  expressed  as  imidacloprid,  in 
poultry  fat,  meat  and  meat  byproducts  at 
0.05  ppm  and  in  eggs  at  0.02  ppm.  EPA 
concludes  the  established  tolerances  for 
imidacloprid  and  its  metabolites  in 
poultry  commodities  will  not  be 
exceeded  as  a  result  of  additional 
dietary  burden  from  the  tolerances 
proposed  in  these  petitions  (September 
21, 1993,  PP  3F4169  and  March  6. 1997, 
PP  4F4337). 

D.  International  Residue  Limits 

There  are  no  established  CODEX, 
Canadian,  or  Mexican  residue  limits  for 
imidacloprid  in/on  the  crop  groups 


cereal  grains,  legume  vegetables  and  the 
foliage  of  legume  vegetables;  and  the 
crops  sweet  com,  safflower,  wheat, 
barley  and  sugar  beets.  Thus, 
harmonization  of  the  proposed 
tolerances  with  CODEX,  Canada,  and 
Mexico  is  not  an  issue  for  these 
petitions. 

rv.  Conclusion 

Therefore,  the  tolerances  are 
established  for  the  combined  residues  of 
imidacloprid  (l-[(6-chloro-3-pyridinyl) 
methyll-N-nitro-2-imidazolidinimine) 
and  its  metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
(l-[(6-chloro-3-pyridinyl)methyl]-N- 
nitro-2-imidazolidinimine)  in  or  on 
sugar  beets  -tops  at  0.5,  roots  at  0.05, 
molasses  at  0.3  parts  per  million  (ppm), 
barley  -  grain  at  0.05,  straw  at  0.5,  hay 
at  0.5  ppm,  wheat  -  grain  at  0.05,  forage 
at  7.0,  straw  at  0.5,  hay  at  0.5  ppm  (40 
CFR  180.472(a));  and  cereal  grains  crop 
group  -  grain  at  0.05,  forage  at  2.0,  straw 
at  3.0,  hay  at  6.0,  stover  at  0.3  ppm, 
sweet  com  (K+CWHR)  at  0.05,  safflower 
-  seed  at  0.05,  meal  at  0.5,  legume 
vegetable  crop  group  seed  at  0.3,  foliage 
at  2.5,  soybean  meal  at  0.5  ppm 
(inadvertent  or  indirect  residues,  40 
CFR  180.472(d)). 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30  . 
days.  EPA  currently  has  procediu-al 
regulations  which  govem  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  November  17, 
1998,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  mlemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33.  If  a  hearing  is  requested, 
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the  objections  must  include  a  statement 
of  the  factual  issues  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substemtial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
mlemaking  under  docket  control 
number  OPP-300717  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(75020,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-aocket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 


hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

VII.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  tolerances 
for  imidacloprid  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4,  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  0MB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  Febmary  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997).  In 
addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerances  for 
imidacloprid  in  this  final  mle,  do  not 
require  the  issuance  of  a  proposed  mle, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels, 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950)  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 


B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  "Enhancing  Intergovemmental 
Partnerships"  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
Tribal  govemment,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  govemments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  Tribal  govemments,  the  nature  of 
their  concems,  copies  of  any  written 
communications  from  the  govemments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  Tribal 
govemments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local  or  Tribal  govemments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  "Consultation  and  Coordination 
with  Indian  Tribal  Govemments"  (63  FR 
27655,  May  19,  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
govemments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
govemments,  a  summary  of  the  nature 
of  their  concems,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
govemments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
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signiflcantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3ft))  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

VIII.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  (General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  Cieneral  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Fart  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  9,  1998. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.472  [Amended] 

2.  Section  180.472  is  amended  by 
adding  the  commoditiy  wheat  (hay)  to 
the  table  in  paragraph  (a)  and  revising 
the  following  entries  to  paragraphs  (a) 
and  (d)  to  read  as  follows: 

(a)    *     *    * 


Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

date 

•           * 

Bartey  (grain)  .... 

Barley  (hay) 

Bartey  (straw)  .... 

0.05 
0.5 
0.5 

• 

None 
None 
None 

Commodity 

Parts  per 
mililon 

Expiration/ 

Revocation 

date 

*  • 

Beets,  sugar 

(tops)  

Beets,  sugar 

(roots)  

Beets,  sugar, 

molasses  

•  • 

Wheat  (forage)  .. 
Wheat  (grain)  .... 

Wheat  (hay)  

Wheat  (straw)  .... 

•                    • 

0.5 

0.05 
0.3 

7.0 

0.05 

0,5 

0.5 

• 

None 
None 
None 

• 

None 
None 
None 
None 

(d)    *     *     • 


Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

date 

Cereal  grains 

crop  group 

(grain)  

0.05 

None 

Foliage  of  leg- 

ume vegeta- 

bles crop 

group  (foliage) 

2.5 

None 

Forage,  fodder. 

and  straw  of 

cereal  grains 

crop  group 

(forage)  

2.0 

None 

Forage,  fodder, 

and  straw  of 

cereal  grains 

crop  group 

(hay)  

6.0 

None 

Forage,  fodder, 

and  straw  of 

cereal  grains 

crop  group 

(stover)  

0.3 

None 

Forage,  fodder. 

and  straw  of 

cereal  grains 

crop  group 

(straw) 

3.0 

None 

Legume  vegeta- 

bles crop 

group  (seed)  .. 

0.3 

None 

Safflower  (meal) 

0.5 

None 

Safflower  (seed) 

0.05 

None 

Soybean  (meal) 

0.5 

None 

Sweet  corn  (ker- 

nel plus  cob 

•^ 

with  husk  re- 

moved)   

0.05 

None 

•          • 

•                      • 

• 

FR  Doc.  98-25085  Filed  9-17-98;  8:45  am 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-6161-q 

Georgia:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  C^orgia  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Cieorgia's  revisions  consist 
of  the  provisions  contained  in  the  rules 
promulgated  between  July  1, 1995  and 
June  30. 1996.  RCRA  Cluster  VI  and 
requirements  promulgated  August  26, 
1996  and  February  19,  1997.  These 
requirements  are  listed  in  section  B  of 
this  document.  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
(Georgia's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Georgia's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus.  EPA 
intends  to  approve  Georgia's  hazardous 
waste  program  revisions.  Georgia's 
application  for  program  revisions  is 
available  for  public  review  and 
comment. 

DATES:  Final  authorization  for  Georgia 
shall  be  effective  without  further  notice. 
November  17. 1998  if  EPA  receives  no 
adverse  comment  on  this  document  by 
October  19, 1998.  Should  EPA  receive 
such  comments  EPA  will  withdraw  this 
rule  before  its  effective  date  by 
publishing  a  notice  of  withdrawal  in  the 
Federal  Register.  Any  comments  on 
(Georgia's  program  revision  application 
must  be  filed  by  October  19. 1998. 
ADDRESSES:  Send  comments  to:  Patricia 
Herbert.  Chief.  RCRA  Programs  Branch, 
Waste  Management  Division,  EPA,  61 
Forsyth  Street,  Atlanta,  CJeorgia  30303. 
Copies  of  Georgia's  program  revision 
application  and  the  materials  which 
EPA  used  in  evaluating  the  revision  are 
available  for  inspection  and  copying 
during  regular  office  hours  of  9  a.m.  to 
5  p.m.,  Monday  through  Friday,  at  the 
following  addresses: 
Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division,  Floyd  Towers  East,  Room 
1154.  205  Butler  Street.  SE,  Atlanta, 
Georgia  30334 
U.S.  EPA  Region  4.  Library,  61  Forsyth 
Street,  Atlanta,  Georgia  30303 
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FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Herbert,  Chief,  RCRA  Service 
Section.  RCRA  Programs  Branch,  Waste 
Management  Division.  U.S. 
Enviroiunehtal  Protection  Agency.  61 
Forsyth  Street,  Atlanta,  Georgia  30303; 
(404) 562-8449. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  ("RCRA 
or  "the  Act"),  42  U.S.C.  6929(b).  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  As  the 
Federal  hazardous  waste  program 
changes,  the  States  must  revise  their 
programs  and  apply  for  authorization  of 
the  revisions.  Revisions  to  State 
hazardous  waste  programs  may  be 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  States  must 
revise  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270.  273  and  279. 

B.  Georgia 

Georgia  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  August  21, 1984.  Georgia 
was  de-authorized  for  section  3004(t)  of 
the  RCRA  on  July  30, 1992.  Between 
1984  and  1998  Georgia  received 
authorization  for  revisions  to  its 


program  for  non>HSWA  Clusters  I 
through  VII:  HSWA  Clusters  I  and  II. 
including  corrective  action:  Radioactive 
Mixed  Wastes;  the  Toxicity 
Characteristics  Rule  and  RCRA  Clusters 
I  through  V. 

On  April  28, 1998,  Georgia  submitted 
a  final,  complete  program  revision 
application  for  RCRA  Cluster  VI, 
seeking  authorization  of  itsj)rogram 
revision  in  accordance  with  40  CFR 
271.21.  The  EPA  reviewed  Georgia's 
application,  and  now  makes  an 
immediate  final  decision,  subject  to 
receipt  of  adverse  vmtten  comment,  that 
Georgia's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  Final  Authorization  for 
the  program  modifications  contained  in 
Georgia's  program  revision  application. 

The  public  may  submit  written 
comments  on  EPA's  final  decision  until 
October  19, 1998.  Copies  of  Georgia's 
application  for  program  revisions  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

If  EPA  does  not  receive  adverse 
written  comment  pertaining  to  Georgia's 
program  revision  by  the  end  of  the 
comment  period,  the  authorization  of 
Georgia's  revision  will  become  effective 
in  60  days  horn  the  date  this  document 
is  published.  If  the  Agency  does  receive 
adverse  written  comment,  it  will 
publish  a  document  withdrawing  this 
immediate  final  rule  before  its  effective 
date.  EPA  will  then  address  the 
comments  in  a  later  final  rule  based  on 


the  companion  doomient  appearing  in 
the  Proposed  Rules  section  of  today's 
Federal  Register.  EPA  may  not  provide 
additional  opportunity  for  comment. 
Any  parties  interested  in  commenting 
should  do  so  at  this  time. 

Today's  rule  will  allow  state  statutes 
and  regulations  to:  (1)  provide  that  ECD 
301B  (Modified  Sturm  Test)  may  also  be 
used  to  demonstrate  that  a  sorbent  is 
non-biodegradable  (Checklist  145),  (2) 
provide  opportunities  or  earlier  public 
involvement  in  the  {>ermitting  process 
and  expand  public  access  to  information 
throughout  the  permitting  process  and 
the  operational  lives  of  facilities 
(Checklist  148).  (3)  correct  the  text  of  a 
regulatory  exclusion  from  the  regulatory 
definition  of  solid  waste  for  recovered 
oil  which  is  inserted  into  the  petroleum 
refining  process  (Checklist  150),  (4) 
contain  treatment  standards  for 
hazardous  wastes  from  the  production 
of  carbamate  pesticides  and  from 
primary  aluminum  production,  contain 
the  treatment  standards  for  hazardous 
wastes  that  exhibit  the  characteristic  of 
reactivity,  put  back  into  place  the  LDR 
"Third  Third"  provisions  for  the 
treatment  of  certain  wastewaters,  codify 
the  Federal  policy  that  combustion  of 
inorganic  waste  is  an  impermissible 
form  of  treatment  (Checklist  151),  (5) 
identify  the  wastes,  under  the  RCRA. 
that  are  subject  to  a  graduated  system  of 
procedural  and  substantive  controls 
when  they  move  across  national  borders 
within  the  OECD  for  recovery  (Checklist 
152). 

Georgia's  program  revisions  are 
summarized  in  the  table  below: 


Checklist 

Descriptk>n 

Federal  Register  date  and  page 

State  authority 

145* 

Ha7arrinu4  Wa^tf^  Manaoement  Liauids  in  t-andfiHs  

60  FR  35705.  07-1 1-95  

391-3-1 1-.10 

148 

RCRA  Exoanded  Public  Particioation  .' 

60  FR  63431,  12-11-95  

391-3-11-.il 

150*  

Identification  and  Listing  of  Hazardous  Waste;  Amendments  to  Defi- 
nition of  Solid  Waste. 

61  FR  13106.  03-26-96  , 

391-3-1 1-.07 

151  

Land       Disposal       Restrictions       Phase       III— Decharacterized 

61  FR  15597.  04-08-96 

391-3-1 1-.16 

Wastewaters,  Cartsamate  Waste,  and  Spent  PoUiners. 

61  FR  15662,  04-08-96 

61  FR  19117,04-30-96 

61  FR  33682.  06-28-96 

61  FR  36419.  07-10-96 

61  FR  43927.  08-26-96 

62  FR  7504,  02-19-97 

152  

Imports  and  Exports  of  Hazardous  Waste:  Implementation  of  OECD 
Council  Deciskm. 

61  FR  16309  04-12-96  

391_3_11_07 

391-3-1 1_.08 

391-3-1 1-.09 

391_;^11-.10 

391-3-1 1-18 

*  Denotes  optional  rule. 


EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  whidi  were  issued  by 


EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  imder 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 


The  State  of  Georgia's  Hazardous 
Waste  Management  Program  is  not  being 
authorized  to  operate  in  Indian  Country. 

C  Decision 

I  conclude  that  Georgia's  application 
for  program  revision  authorization 
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meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  EPA  grants  Georgia  Final 
Authorization  to  operate  its  hazardous 
waste  program  as  revised.  Georgia  now 
has  responsibility  for  permitting 
treatment,  storage,  and  disposal 
facilities  within  its  borders  and  for 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  program 
application,  and  its  previously  approved 
authorities.  Georgia  also  has  primary 
enforcement  responsibilities,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of  RCRA 
and  to  take  enforcement  actions  under 
sections  3008,  3013,  and  7003  of  RCRA. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Under  sections  202  and 
205  of  the  UMRA.  EPA  generally  must 
prepare  a  written  statement  of  economic 
and  regulatory  alternatives  analyses  for 
proposed  and  Hnal  rules  with  Federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditures  to  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
EPA  has  determined  that  section  202 
and  205  requirements  do  not  apply  to 
today's  action  because  this  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  Georgia's  program,  and  today's 
action  does  not  impose  any  additional 
obligations  on  regulated  ei^tities.  In  fact, 
EPA's  approval  of  State  programs 
generally  may  reduce,  not  increase, 
compliance  costs  for  the  private  sector. 
Further,  as  it  applies  to  the  State,  this 
action  does  not  impose  a  Federal 
intergovernmental  mandate  because 
UMRA  does  not  include  duties  arising 
from  participation  in  a  voluntary  federal 
program.  The  requirements  of  section 
203  of  UMRA  also  do  not  apply  to 
today's  action.  Before  EPA  establishes 
any  regulatory  requirements  that  may 

.  significantly  or  uniquely  affect  small 

^governments,  including  tribal 
governments,  section  203  of  the  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 


operate  TSDFs,  they  are  already  subject 
to  the  regulatory  requirements  under  the 
existing  State  laws  that  are  being 
authorized  by  EPA,  and,  thus,  are  not 
subject  to  any  additiond  significant  or 
unique  requirements  by  virtue  of  this 
program  approval. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pxusuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
'jurisdictions).  This  analysis  is 
unnecessary,  however,  if  the  agency's 
Administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  EPA  has  determined  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  small  entities  which  are  hazardous 
waste  generators,  transporters,  or  which 
own  and/or  operate  TSDFs  are  already 
subject  to  the  regulatory  requirements 
under  the  existing  State  laws  that  are 
now  being  authorized  by  EPA.  The 
EPA's  authorization  does  not  impose 
any  significant  additional  burdens  on 
these  small  entities.  This  is  because 
EPA's  authorization  would  simply 
result  in  an  administrative  change, 
rather  than  a  change  in  the  substantive 
requirements  imposed  on  these  small 
entities.  Pursuant  to  the  provision  at  5 
U.S.C.  605(b),  the  Agency  hereby 
certifies  that  this  authorization  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  eflect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  submitted 


a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller.  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  firom  the 
requirements  of  Executive  Order  12866. 

Compliance  With  Executive  Order 
13045 

Executive  Order  13045  applies  to  any 
rule  that  the  Office  of  Management  and 
Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  that  EPA  determines 
that  the  environmental  health  or  safety 
risk  addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  Agency  has  determined  that  the 
final  rule  is  not  a  covered  regulatory 
action  as  defined  in  the  Executive  Order 
because  it  is  not  economically 
significant  and  does  not  address 
environmental  health  and  safety  risks. 
As  such,  the  final  rule  is  not  subject  to 
the  requirements  of  Executive  Order 
13045. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  commimity. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub  L.  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  appUcable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
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standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Excessive  paperwork.  Hazardous  waste. 
Hazardous  waste  transportation,  Indian 
Country,  Intergovernmental  relations. 
Penalties,  Reporting  and  record  keeping 
requirements.  Water  pollution  control, 
Water  supply. 

Authority:  This  document  is  issued  under 
the  authority  of  Sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926, 6974(b]. 

Dated:  August  10, 1998. 
A.  Stanley  Meiburg, 

Acting  Hegional  Administrator,  Region  4. 
[FR  Doc.  98-24735  Filed  9-17-98;  8:45  am] 
BOXINQCOOE  65«»-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6161-2] 

National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list.  The  NPL  is 
intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  fiulher 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environments  risks  associated  with  the 
site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any.  may 
beappropriate. 

This  rule  adds  1  new  site  to  the 
General  Superfund  section  of  the  NPL. 


EFFECTIVE  DATE:  The  effective  date  for 
this  amendment  to  the  NCP  shall  be 
October  19, 1998. 
ADDRESSES:  For  addresses  for  the 
Headquarters  and  Regional  dockets,  as 
well  as  further  details  on  what  these 
dockets  contain,  see  Section  n, 
"AvailabiUty  of  Information  to  the 
Public"  in  the  "Supplementary 
Information"  portion  of  this  preamble. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Terry  Keidan,  phcne  (703)  603-8852. 
State  and  Site  Identification  Center. 
Office  of  Emergency  and  Remedial 
Response  (mail  code  5204G),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
or  the  Superfund  Hotline,  phone  (800) 
424-9346  on703)  412-9810-in  the 
Washington,  DC  metropolitan  area. 
SUPPLEMENTARY  INFORMATION: 
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and  the  General  Accounting  Office? 
Could  the  effective  date  of  this  final  rule 

change? 
What  could  cause  the  effective  date  of  this 

rule  to  change? 
Vm.  National  Technology  and  Advancement 

Act 
What  is  the  National  Technology  and' 

Advancement  Act? 


Does  the  National  Technology  and 
Advancement  Act  apply  to  this  final 
rule? 
DC.  Executive  Order  13045 

What  is  Executive  Order  13045? 

Does  Executive  Order  13045  apply  to  thir~ 
final  rule? 

X.  Paperwork  Reduction  Act 

What  is  the  Paperwork  Reduction  Act? 
Does  the  Paperwork  Reduction  Act  apply 
to  this  final  rule? 

XI.  Executive  Order  12875 

What  is  Executive  Order  12875  and  is  it 

applicable  to  this  final  rule? 
Xn.  Executive  Order  13084 
What  is  Executive  Order  13084  and  is  it 

applicable  to  this  final  rule? 

L  Background 

What  Are  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17, 1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA  "),  Pub.  L.  99-499,  100  Stat. 
1613  et  seq. 

What  Is  the  NCP? 

To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP").  40  CFR  Part 
300.  on  July  16, 1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237. 
August  20, 1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8,  1990  (55  FR  8666). 

As  required  under  Section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  piupose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  account  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  ("Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  42 
U.S.C.  9601(23).) 

What  Is  the  National  Priorities  List 
(NPL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
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contaminants  throughout  the  United 
States.  The  list,  which  is  Appendix  B  of 
the  NCP  (40  CFR  Part  300),  was  required 
under  section  105(a)(8)(B)  of  CERCLA, 
as  amended  by  SARA.  Section 
105(a)(8)(B]  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances. 
However,  the  NPL  is  only  of  limited 
significance,  as  it  does  not  assign 
liability  to  any  party  or  to  the  owner  of 
any  specific  property.  Neither  does 
placing  a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken. 

The  NPL  includes  two  sections,  one  of 
sites  that  are  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Section"),  and  one  of  sites  being 
addressed  generally  by  other  Federal 
agencies  (the  "Federal  Facilities 
Section").  Under  Executive  Order  12580 
(52  FR  2923,  January  29, 1987)  and 
CERCLA  section  120,  each  Federal 
agency  is  responsible  for  carrying  out 
most  response  actions  at  facilities  under 
its  own  jurisdiction,  custody,  or  control, 
although  EPA  is  responsible  for 
preparing  an  HRS  score  and 
determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
of  the  NCP): 

(1)  A  site  may  be  included  on  the  NPL 
if  it  scores  sufficiently  high  on  the 
Hazard  Ranking  System  ("HRS").  which 
EPA  promulgated  as  Appendix  A  of  the 
NCP  (40  CFR  Part  300).  The  HRS  serves 
as  a  screening  device  to  evaluate  the 
relative  potential  of  uncontrolled 
hazardous  substances  to  pose  a  threat  to 
human  health  or  the  environment.  On 
December  14, 1990  (55  FR  51532),  EPA 
promulgated  revisions  to  the  HRS  partly 
in  response  to  CERCLA  section  105(c), 
added  by  SARA.  The  revised  HRS 
evaluates  four  pathways:  ground  water, 
surface  water,  soil  exposure,  and  air.  As 
a  matter  of  Agency  policy,  those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  eligible  for  the  NPL. 

(2)  Each  State  may  designate  a  single 
site  as  its  top  priority  to  be  listed  on  the 
NPL,  regardless  of  the  HRS  score.  This 


mechanism,  provided  by  the  NCR  at  40 

CFR  300.425(c)(2)  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C.  9605(a)(8)(B)). 
(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3).  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  ftbm  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8, 1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  March  6. 
1998  (63  FR  11331). 

what  Happens  to  Sites  on  the  NPL? 

A  site  may  undergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions  *  *  *."  42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  respond  to  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releeises. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 


extent,  describe  the  releaseCs)  at  issue. 
That  is,  the  NPL  site  would  include  all 
releases  evaluated  as  part  of  that  HRS 
analysis. 

When  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boundaries)  and 
identify  the  site  by  reference  to  that 
area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boundaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  that  contamination 
has  come  to  be  located,  or  from  which 
that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site," 
does  not  imply  that  the  Jones  Company 
is  responsible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  threat 
presented  by  a  release"  will  be 
determined  by  a  remedial  investigation/ 
feasibility  study  (RI/FS)  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.430(d)). 
During  the  RI/FS  process,  the  release 
may  be  found  to  be  larger  or  smaller 
than  was  originally  thought,  as  more  is 
learned  about  the  sourceTs)  and  the 
migration  of  the  contamination. 
However,  this  inquiry  focuses  on  an 
evaluation  of  the  threat  posed;  the 
boimdaries  of  the  release  need  not  be 
exactly  defined.  Moreover,  it  generally 
is  impossible  to  discover  the  hill  extent 
of  where  the  contamination  "has  come 
to  be  located"  before  all  necessary 
studies  and  remedial  work  are 
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completed  at  a  site.  Indeed,  the  known 
boundaries  of  the  contamination  can  be 
expected  to  change  over  time.  Thus,  in 
most  cases,  it  may  be  impossible  to 
describe  the  boundaries  of  a  release 
with  absolute  certainty. 

Further,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

Hqw  Are  Sites  Removed  From  the  NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria . 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Superfund- 
financed  response  has  been 
implemented  and  no  further  response 
action  is  required;  or 

(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment,  and  taking  of  remedial 
measures  is  not  appropriate. 

To  date,  the  Agency  has  deleted  175 
sites  from  the  NPL. 

Can  Portions  of  Sites  Be  Deleted  From 
the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1. 1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  September  1998,  ^A  has 
deleted  portions  of  11  sites. 

What  Is  the  Construction  Completion 
Ust  (CCD? 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142,  March  2, 1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

Sites  qualify  for  the  CCL  when: 


(1)  Any  necessary  physical 
construction  is  complete,  whether  or  not 
final  cleanup  levels  or  other 
requirements  have  been  achieved; 

(2)  EPA  has  determined  that  the 
response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or 

(3)  The  site  qualifies  for  deletion  from 
the  NPL. 

In  addition  to  the  166  sites  that  have 
been  deleted  from  the  NPL  because  they 
have  been  cleaned  up  (9  additional  sites 
have  been  deleted  based  on  deferral  to 
other  authorities  and  are  not  considered 
cleaned  up),  an  additional  360  sites  are 
also  on  the  NPL  CCL.  Thus,  as  of 
September  1, 1998,  the  CCL  consists  of 
526  sites. 

II.  Availability  oflnfonnation  to  the 
Public 

Can  I  Review  the  Documents  Relevant  to 
This  Final  Rule? 

Yes,  the  documents  relating  to  the 
evaluation  and  scoring  of  the  site  in  this 
final  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  and  in 
the  Region  6  office. 

What  Documents  Are  Available  for 
Review  at  the  Headquarters  Docket? 

The  Headquarters  docket  for  this  rule 
contains  HRS  score  sheets,  the 
Documentation  Record  describing  the 
information  used  to  compute  the  score, 
pertinent  information  regarding 
statutory  requirements  or  EPA  listing 
policies  that  affect  the  site,  and  a  list  of 
documents  referenced  in  the 
Documentation  Record.  The 
Headquarters  docket  also  contains 
comments  received,  and  the  Agency's 
responses  to  those  comments.  The 
Agency's  responses  are  contained  in  the 
"Support  Document  for  the  Revised 
National  Priorities  List  Final  Rule — ^Tex- 
Tin  Corporation,  September  1998." 

What  Documents  Are  Available  for 
Review  at  the  Region  6  Docket? 

The  Region  6  docket  contains  all  the 
information  in  the  Headquarters  docket, 
plus  the  actual  reference  documents 
containing  the  data  principally  relied 
upon  by  H'A  in  calculating  or 
evaluating  the  HRS  score  for  the  site. 
These  reference  documents  are  available 
only  in  the  Region  6  docket. 

How  Do  I  Access  the  Documents? 

You  may  view  the  documents,  by 
appointment  only,  after  the  pubUcation 
of  this  notice.  The  hours  of  operation  for 
the  Headquarters  docket  are  from  9:00 
a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays. 


Please  contact  the  Region  6  Docket  for 
hours. 

You  may  also  request  copies  from  the 
Headquarters  or  the  Region  6  docket.  An 
informal  request,  rather  than  a  formal 
written  request  under  the  Freedom  of 
Information  Act,  should  be  the  ordinary 
procedure  for  obtaining  copies  of  any 
document. 

Following  is  the  contact  information 
for  the  EPA  Headquarters  and  the 
Region  6  dockets: 

Docket  Coordinator,  Headquarters,  U.S. 
EPA  CERCLA  Docket  Office,  Crystal 
Gateway  #1, 1st  Floor,  1235  Jefferson 
Davis  Highway,  Arlington,  VA.  703/ 
603-8917 
Brenda  Cook.  Region  6,  U.S.  EPA,  1445 
Ross  Avenue,  Mail  Code  6SF-RA, 
Dallas,  TX  75202-2733,  214/655-7436 

How  Can  I  Obtain  a  Current  List  of  NPL 
Sites? 

You  may  obtain  a  current  list  of  NPL 
sites  via  the  internet  at 
WWW.EPA.GOV/SUPERFUND  (look 
under  site  information  category)  or  by 
contacting  the  Superfund  Docket  (see 
contact  information  above). 

in.  Contents  of  This  Final  Rule 

■  Addition  to  the  NPL 

This  final  rule  adds  1  site  to  the 
General  Superfund.section  of  the  NPL: 

The  Tex-Tin  Corp.  site  in  Texas  City. 
Texas.  Its  group  number  is  5/6. 

Group  numbers  are  determined  by 
arranging  the  NPL  by  rank  and  dividing 
it  into  groups  of  50  sites.  For  example, 
a  site  in  Group  4  has  an  HRS  score  that 
falls  within  the  range  of  scores  covered 
by  the  fourth  group  of  50  sites  on  the 
NPL. 

Status  of  NPL 

With  the  new  site  added  in  today's 
rule,  the  NPL  now  contains  1,194  sites, 
1,041  in  the  General  Superfund  Section 
and  153  in  the  Federal  Facilities 
Section.  There  are  now  55  sites 
proposed  and  awaiting  final  agency 
action,  46  in  the  General  Superfund 
Section  and  9  in  the  Federal  Facilities 
Section.  Final  and  proposed  sites  now 
total  1,249. 

What  Did  EPA  Do  With  the  Public 
Comments  It  Received? 

EPA  reviewed  all  comments  received 
on  the  site  in  this  rule.  Based  on 
comments  received  on  the  proposed  site 
(published  at  61  FR  30575,  June  17, 
1996),  as  well  as  investigation  by  EPA 
and  the  state  (generally  in  response  to 
comment),  EPA  responded  to  all 
relevant  comments  received.  EPA's 
responses  to  site-specific  public 
comments  are  addressed  in  the 
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"Support  Document  for  the  Revised 
National  Priorities  List  Final  Rule — Tex- 
Tin  Corporation,  September  i998." 

IV.  Executive  Order  12866 

What  Is  Executive  Order  12866? 

Under  Executive  Order  12866.  [58  FR 
51735  (October  4, 1993)1  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Is  This  Final  Rule  Subject  to  Executive 
Order  12866  Review? 

No,  the  Office  of  Management  and 
Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

V.  Unfunded  Mandates 

What  Is  the  Unfunded  Mandates  Reform 
Act  (UMRA)? 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 


of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Does  UMRA  Apply  to  This  Final  Rule? 

No,  EPA  has  determined  that  this  rule 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate.  This 
rule  will  not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Listing  a 
site  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  undertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liability  for  response  costs. 
Costs  that  arise  out  of  site  responses 
result  from  site-specific  decisions 
regarding  what  actions  to  take,  not 
directly  from  the  act  of  listing  a  site  on 
the  NPL. 

For  the  same  reasons.  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

VL  Effect  on  Small  Businesses 

What  Is  the  Regulatory  Flexibility  Act? 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 


businesses,  small  government 
jurisdictions,  and  nonprofit 
organizations. 

Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Final  Rule? 

While  this  rule  revises  the  NPL,  an 
NPL  revision  is  not  a  typical  regulatory 
change  since  it  does  not  automatically 
impose  costs.  As  stated  above,  adding  a 
site  to  the  NPL  does  not  in  itself  require 
any  action  by  any  party,  nor  does  it 
determine  the  liability  of  any  party  for 
the  cost  of  any  cleanup  at  the  site. 
Further,  no  identifiable  groups  are 
affected.  As  a  consequence,  impacts  on 
any  group  are  hard  to  predict.  A  site's 
inclusion  on  the  NPL  could  increase  the 
likelihood  of  adverse  impacts  on 
responsible  parties  (in  the  form  of 
cleanup  costs),  but  at  this  time  EPA 
cannot  identify  the  potentially  affected 
businesses  or  estimate  the  number  of 
small  businesses  that  might  also  be 
affected. 

The  Agency  does  expect  that  placing 
the  sites  in  this  rulesan  the  NPL  could 
significantly  affect  certain  industries,  or 
firms  within  industries,  that  have 
caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
deciding  on  enforcement  actions, 
including  not  only  a  firm's  contribution 
to  the  problem,  but  also  its  ability  to 
pay.  The  impacts  (from  cost  recovery) 
on  small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

For  the  foregoing  reasons,  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  this  regulation  does  not 
require  a  regulatory  flexibility  analysis. 

VIL  Possible  Changes  to  the  Effective 
Date  of  the  Rule 

Has  This  Rule  Been  Submitted  to 
Congress  and  the  General  Accounting 
Office? 

The  Congressional  Review  Act,  5  • 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
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of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  riile"  as  defined  by  5  U.S.C.  A 
"major  rule"  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

Could  the  Effective  Date  of  This  Final 
Rule  Change? 

Provisions  of  the  Congressional 
Review  Act  (CRA)  or  section  305  of 
CERCLA  may  alter  the  effective  date  of 
this  regulation. 

Under  the  CRA,  5  U.S.C.  801(a), 
before  a  rule  can  take  effect  the  federal 
agency  promulgating  the  rule  must 
submit  a  report  to  each  House  of  the 
Congress  and  to  the  Comptroller 
General.  This  report  must  contain  a 
copy  of  the  rule,  a  concise  general 
statement  relating  to  the  rule  (including 
whether  it  is  a  major  rule),  a  copy  of  the 
cost-benefit  analysis  of  the  rule  (if  any), 
the  agency's  actions  relevant  to 
provisions  of  the  Regulatory  Flexibility 
Act  (affecting  small  businesses)  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(describing  unfunded  federal 
requirements  imposed  on  state  and  local 
governments  and  the  private  sector), 
and  any  other  relevant  information  or 
requirements  and  any  relevant 
Executive  Orders. 

EPA  has  submitted  a  report  under  the 
CRA  for  this  rule.  The  rule  will  take 
effect,  as  provided  by  law,  within  30 
days  of  publication  of  this  notice,  since 
it  is  not  a  major  rule.  Section  804(2) 
defines  a  major  rule  as  any  rule  that  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  finds  has  resulted  in  or 
is  likely  to  result  in:  an  annual  effect  on 
the  economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  NPL  listing  is  not  a 
major  rule  because,  as  explained  above, 
the  listing;  itself,  imposes  no  monetary 
costs  on  any  person.  It  establishes  no 
enforceable  duties,  does  not  establish 
that  EPA  necessarily  will  undertake 
remedial  action,  nor  does  it  require  any 
action  by  any  party  or  determine  its 


liability  for  site  response  costs.  Costs 
that  arise  out  of  site  responses  result 
from  site-by-site  decisions  about  what 
actions  to  take,  not  directly  &om  the  act 
of  listing  itself.  Section  801(a)(3) 
provides  for  a  delay  in  the  effective  date 
of  major  rules  after  this  report  is 
submitted. 

What  Could  Cause  the  Effective  Date  of 
This  Rule  to  Change? 

Under  5  U.S.C.  801(b)(1)  a  rule  shall 
not  take  effect,  or  continue  in  effect,  if 
Congress  enacts  (and  the  President 
signs)  a  joint  resolution  of  disapproval, 
described  under  section  802. 

Another  statutory  provision  that  may 
affect  this  rule  is  CERCLA  section  305, 
which  provides  for  a  legislative  veto  of 
regulations  promulgated  under 
CERCLA.  Although  INS  v.  Chadha.  462 
U.S.  919,103  S.  Ct.  2764  (1983)  and  Bd. 
of  Regents  of  the  University  of 
Washington  v.  EPA.  86  F.3d  1214,1222 
(D.C.  Cir.  1996)  cast  the  validity  of  the 
legislative  veto  into  question,  EPA  has 
transmitted  a  copy  of  this  regulation  to 
the  Secretary  of  the  Senate  and  the  Clerk 
of  the  House  of  Representatives. 

If  action  by  Congress  under  either  the 
CRA  or  CERCLA  section  305  calls  the 
effective  date  of  this  regulation  into 
question,  EPA  will  publish  a  document 
of  clarification  in  the  Federal  Register. 

VIIL  National  Technology  Transfer  and 
Advancement  Act 

What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  104-113, 
section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Does  the  National  Technology  and 
Advancement  Act  Apply  to  This  Final 
Rule? 

EPA  is  not  using  new  test  methods  or 
other  technical  standards  as  part  of 
today's  rule,  which  adds  a  site  to  the 
NPL.  Therefore,  the  Agency  did  not 
consider  the  use  of  any  voluntary 
consensus  standards  in  developing  this 


final  rule.  EPA  invites  public  comment 
on  this  analysis. 

DC.  Executive  Order  13045 

What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  fix)m  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

Does  Executive  Order  13045  Apply  to 
This  Final  Rule? 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  based  on  environmental 
health  or  safety  risks. 

X.  Paperwork  Reduction  Act 

What  Is  the  Paperwork  Reduction  Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  No.  574). 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

This  action  does  not  impose  any 
burden  requiring  OMB  approval  under 
the  Paperwork  Reduction  Act. 

XL  Executive  Order  12875 

What  Is  Executive  Order  12875  and  Is  It 
Applicable  to  This  Final  Rule? 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
govertunent,  unless  the  Federal 
government  provides  the  funds 
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necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
This  final  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

XII.  Executive  Order  13084 

What  Is  Executive  Order  13084  and  Is  It 
Applicable  to  This  Final  Rule? 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget.^in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments  because  it 
does  not  significantly  or  uniquely  affect 
their  communities. 

Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 


List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
materials.  Intergovernmental  relations. 
Natural  resources.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Dated:  September  3, 1998. 
Michael  H.  Shapiro, 

Acting  Deputy  Assistant  Administrator,  Office 
of  Solid  Waste  and  Emergency  Response. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B — (Amended] 

2.  Table  1  of  Appendix  B  to  Part  300 
is  amended  by  adding  the  following  site 
in  alphabetical  order  to  read  as  follows: 

Appendix  B  to  Part  300 — National 
Priorities  List 

Table  1  .—General  Superfund 
Section 

St3'«  nime        cSy       N°^««(«)« 


TX  .... 


Tex-Tin 
Corp. 


Texas 
City. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-7265] 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 


elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  cxurently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-3461. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster  " 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insiu'ance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new,  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flopd  Insurance  Program. 

These  modified  elevations,  together 
vfiih  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 


WJ-J I 


1-A J■tT^^ 


Kt^      tat  fCiAr 


CAntnmKoi.    Ifl      1 0QB  /  Diilac    an/4    Paoiilatirtnc 


Federal  Register / Vol.  63,  No.  181 /Friday,  September  18,  1998 /Rules  and  Regulations         49861 


pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105. 
and  are  required  to  maintain  community 


eligibility  in  the  National  Flood 
Insiuance  Program.  No  regulatoiy 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federaUsm  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 


List  of  Sulqects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

f65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Dates  and  name  of  news- 

Effective date 

Community 
No. 

State  and  county 

Location 

paper  where  notice  was 

Chief  Executive  Officer  of  community 

community  of 

published 

modificatkxi 

Florida:  Polk 

Unincorporated 

June  4, 1998,  June  11, 

Mr.  Jim  Keene.  Polk  County  Man- 

May 28.  1998 

120261  D 

Areas. 

^998.  Lakeland  Ledger. 

ager.  P.O.  Box  9005,  Drawer  CA 
01.  Bartow,  Florida  33831. 

Maine:  Hancock  .... 

Town  of 

June  25,  1998,  July  2, 

Mr.   Larry   Barnes,   Town   Manager, 

June  16,  1998 

230283  B 

GouldstXMt). 

1998,  Ellsworth  Amer- 
ican. 

P.O.  Box  68,  Prospect  Harbor, 
Maine  04669. 

Massachusetts: 

City  of  Lowell  

July  20,  1998,  July  27, 

Mr.  Brian  J.  Martin,  Manager  of  the 

October  25.  1998 

250201  D 

Middlesex. 

1998,  The  Sun. 

City  of  Lowell,  375  Merrimack 
Street.  Lowell.  Massachusetts 
01852. 

■ 

Mississippi:  Mar- 

Town of  Byhalia  ... 

June  4, 1998,  June  11, 

The  Honorable  Bill  Fisher,  Mayor  of 

September  9. 

280112  B 

shall. 

1998,  The  South  Re- 
porter. 

the  Town  of  Byhalia,  P.O.  Box  348, 
2404  Churcti  Street,  lia,  Mississippi 
38611. 

1998. 

Ohk):Wan-en  

City  of  Mason 

July  15, 1998,  July  22, 
1998,  Community  Press 
of  Mason. 

The  Honorable  Betty  Davis,  Mayor  of 
the  City  of  Mason,  202  West  Main 
Street,  Mason,  Ohio  45040. 

January  6. 1999  ... 

390559  C 

South  Carolina: 

Unincorporated 

July2,  1998,  July  9,  1998, 

Mr.   Roland  Windham,   Spartanburg 

June  18, 1998 

450176  B 

Spartanburg. 

Areas. 

Herald-Journal. 

County  Administrator,  P.O.  Box 
5666,  Spartanburg,  South  Carolina 
29304. 

Virginia:  Loudoun  .. 

,  Unincorporated 

May  6,  1998,  May  13, 

Mr.  Kirby  Bowers,  Loudoun  County 

August  11,  1998  .. 

510090  C 

^ 

Areas. 

1998,  Loudoun  Times- 
Mirror. 

Administrator,  P.O.  Box  7000, 
Leesburg,  Virginia  20177-7000. 

Prince  William 

Unincorporated 

June  24,  1998.  July  1, 

Mr.  H.  B.  Ewert.  Prince  William  Coun- 

June 18,  1998 

510119  D 

Areas. 

1998,  Potomac  News^ 

ty  Executive,  1  County  Complex 
Court,  Prince  William,  Virginia 
22192. 

West  Virginia: 

Unincorporated 

July  16,  1998,  July  23, 

Mr.     John     W.     Pyles,     President, 

July  8.  1998  

540139  B 

Monongalia. 

Areas. 

1998,  The  Dominion 
Po^. 

Monongalia  County  Commissnn, 
243  High  Street,  Morgantown, 
West  Virginia  26505. 

Wisconsin:  Fond 

City  of  Fond  du 

June  29, 1998.  July  6. 

Mr.  Steve  Nenonen,  Fond  du  Lac 

October  4. 1998  ... 

550136  D 

du  Lac. 

Uc. 

1998.  The  Reporter. 

City  Manager,  City-County  Govern- 
ment Center,  160  South  Macy 
Street.  P.O.  Box  150.  Fond  du  Lac 
Wisconsin  54936-0150. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  September  11, 1998. 
Michael  J.  Annstrong, 
Associate  Director  for  Mitigation. 
IFR  Doc.  98-25073  Filed  9-17-98;  8:45  am] 

BILUNO  CODE  <71t-03-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Detenninations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

summary:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
commimities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualifiedjor  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
commimity.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
AODR^SES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  F.E.,  Chief.  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,(202)646-3461. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 


base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  fi-om  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
amended  as  follows: 


PART  67--[AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127, 44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


flDepmin 

feet  above 

Source  of  nooding  and  location 

ground. 
'Elevation 

mieei 

(NGVD) 

ALABAIMA 

Beasemar   (City),   Jefferson 
County  (FEMA  Dockat  No. 
7105) 

Valley  Creek: 

Approximately  165  feet  up- 

stream of  15th  Street 

bridge 

•459 

Approximately  0.38  mile  up- 

stream of  U.S.  Route  1 1  ... 

•487 

Shades  Creek 

Approximately  75  feet  up- 

stream of  Dickey  Springs 

Road  

•497 

Approximately  1 .05  miles  up- 

stream of  Morgan  Road  .... 

•514 

Unnamed  Creek  41: 

Approximately  1 .675  feet  up- 

stream of  18th  Avenue 

•473 

Approximately  0.38  mile  up- 

stream of  18th  Avenue 

•473 

Fivemile  Creek  (Valley  Creek 
Basin): 
(Backwater  on  an  Unnamed 

Tributary)  Approximately 
800  feet  upstream  of  Old 

U.S.  Route  11  

•482 

Maps  available  for  inspection 

at  the  City  Hall/Engineering 

Department,  1800  3rd  Ave- 

nue North.  Bessemer.  Ala- 

bama. 

Birmingham  (City).  Jefferson 
County     ( 'EMA     Docket 

Nos.  7105  and  7255) 

Tarrant  Springs  Branch: . 

Approximately  25  feet  up- 

stream of  confluence  of 

Fivemile  Creek 

•591 

Approximately  250  feet 

downstream  of  Carson 

Road 

•708 

Valley  Creek: 

Approximately  750  feet  up- 

stream of  U.S.  Route  1 1  ... 

•486 

Approximately  1 ,200  feet  up- 

stream of  4th  Avenue 

•565 

Unnamed  Creek  10: 

Approximately  700  feet 

downstream  of  Houston 

Road  

•659 

Approximately  450  feet  up- 

stream of  Houston  Road  ... 

•672 

Black  Creek  (Fivemile  Creek 
Basin): 
At  confluence  with  Fivemile 

Creek 

•426 

Approximately  1 ,250  feet  up- 

stream of  confluence  with 

Fivemile  Creek 

•427 

AatUiA 
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Source  of  flooding  and  location 


Village  Creek: 

Approximately  150  feet  up- 
stream of  Avenue  F 

Approximately  800  feet 
downstream  of  Red  Lang 

Road  

Unnamed  Creek  32: 

Approximately  0.4  mile  down- 
stream of  50th  Street 

Approximately  0.22  mile  up- 
stream of  64th  Place  South 
Old  Unnamed  Creek  34: 

At  confluence  with  Village 
Creek  

At  confluence  with  Unnamed 

Creek  34  

Unnamed  Creek  34: 

At  confluence  with  Village 
Creek  

Approximately  0.47  mile  up- 
stream of  Private  Road  

Pinchgut  Creek: 

Approximately  0.67  mile  up- 
stream of  Chalkville  Road 

Approximately  1 ,225  feet  up- 
stream of  Industrial  Road  .. 
Dry  Creek  (Fivemile  Creek 

Basin): 

At  the  confluence  with 
Fivemile  Creek 

Approximately  150  feet  up- 
stream of  Westridge  Road 
Fivemile  Creek: 

Approximately  0.4  mile  down- 
stream of  l^ineral  Springs^ 
Republic  Road  

Approximately  0.4  mile  up- 
stream of  confluence  of 
Dry  Creek  (Fivemile  Creek 

Basin) 

Shades  Creek: 

Approximately  850  feet 
downstream  of  Shannon 
Landfill  Road 

Approximately  0.88  mile  up- 
stream of  fQorris  Dump 

Road  

Cotton  Mill  Branch: 

At  downstream  skie  of  South- 
em  Railway 

Approximately  350  feet  up- 
stream of  First  Avenue  

Unnamed  Creek  23: 

Just  upstream  of  intersection 
between  Lawson  Road  and 
Wedgewood  Drive  

At  Robin  Wood  Drive  

Nabors  Branch: 

At  confluence  with  Valley 
Creek 

Approximately  50  feet  down- 
stream of  Southern  Rail- 
way   

IMaps  available  for  inspection 

at  the  City  Hail,  Planning  and 

Engineering  Office,  710  North 

20th  Street,  5th  Floor,  Bir- 
mingham, Aiat>ama. 

Brighton  (City),  Jefferson 
County  (FEMA  Docket  No. 
7105) 

Valley  Creek: 

Approximately  750  feet  up- 
stream of  U.S.  Route  11  ... 

Approximately  50  feet  down- 
stream of  Jaybird  Road 


«Oepthin 
feet  above 

ground. 

'Elevation 

infest 

(NGVD) 


•523 

•679 

•594 
•652 

•668 
•684 

•679 
•695 

•696 
•734 

•721 
•797 

•392 

•731 

•604 

•748 

•582 
•603 


•618 
•637 


•519 
•522 


•486 
•477 


Source  of  fkxjding  arxl  location 


IMaps  available  for  Inspection 

at  the  City  Hall,  3700  Main 
Street,  Brighton,  Alabama. 

Brookside  (Town),  Jefferson 
County  (FEMA  Docket  No. 
7105) 

Fivemile  Creek: 

At  downstream  corporate 
limit  

At  upstream  corporate  limit  ... 
Newfound  Creek: 

From  its  confluence  with 
Fivemile  Creek 

At  upstream  corporate  limits 
Maps  available  for  inspection 

at  the  Town  Hall,  107  Market 

Street,  Brookside,  Alabama. 


fOepttiin 
feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


Cardiff  (Town),  Jefferson 
County  (FEMA  Docket  No. 
7105) 

Fivemile  Creek: 
Approximately  500  feet 
downstream  of  Cardiff 

Road  

Approximately  1 ,000  feet  up- 
stream of  Cardiff  Road  

■Maps  available  for  Inspection 
at  the  Town  Hall,  Main 
Street,  Cardiff,  Alatiama. 


Fultondale  (City),  Jefferson 
County  (FEMA  Docket  No. 
7105) 

Fivemile  Creek: 

At  downstream  corporate 
limit 

At  upstream  corporate  limit  ... 
Maps  available  for  Inspection 

at  the  City  Hall,  1005  Walker 

Chapel  Road,  Fultondale, 

Alabama. 


Graysvllle  (City),  Jefferson 
County  (FEMA  Docket 
Nos.  7105  and  7255) 

Fivemile  Creek: 
At  downstream  corporate  lim- 
its   

At  upstream  corporate  limits 

Unnamed  Creek  13: 
At  corporate  limits  

Maps  available  for  Inspection 
at  the  City  Hall,  246  South 
Main  Street,  Graysville,  Ala- 
bama. 


Homewood  (City),  Jefferson 
County  (FEMA  Docket 
Nos.  7105  and  7255) 

Shades  Creek: 
Approximately  0.73  mile 
downstream  of  Interstate 

65 

Approximately  1,500  feet 
downstream  of  U.S.  Route 

280 

Kflaps  available  for  inspection 
at  the  Homewood  Zoning  De- 
partment, 175  Citatk>n  Court, 
Homewood,  Alat>ama. 


Hoowr      (Ci< 
County 
Nos.  7105  and  7256) 

Paffon  Creek: 


lity).     Jefferson 
(FEMA     Docket 


•366 
•380 


•367 
•367 


•364 
•364 


•492 
•514 


•323 
•330 

•378 


•621 
•650 


Source  cH  flooding  and  location 


Approximately  530  feet  up- 
stream of  Hurricarte 

Branch  

Approximately  600  feet  up- 
stream of  Southland  Drive 
Little  Shades  Creek  (Cahaba 
River  Basin): 

Approximately  1 ,750  feet  up- 
stream from  Old  Rocky 

Rklge  Road 

Approximately  500  feet  up- 
stream of  Loch  Haven 

Road 

Hurricane  Branch: 

At  Al  Seier  Road  

Approximately  500  feet 
downstream  of  Private 

Road  

Maps  available  for  inspection 
at  the  City  Hall,  100  Munici- 
pal Drive,  Hoover,  Alabama. 

Hueytown  (City),  Jefferson 
County  (FEMA  Docket  No. 
7105) 

Valley  Creek: 

Approximately  1,100  feet  up- 
stream of  the  confluence  of 
Halls  Creek  

Approximately  0.6  mile  up- 
stream of  19th  Street 

Maps  available  for  Inspection 

at  the  City  Hall  Annex,  1320 
Hueytown  Road,  Hueytown, 
Alabama. 

Irondaie  (City),  Jefferson 
County  (FEMA  Docket  No. 
7105) 

Shades  Creek: 
Approximately  0.64  mile  up- 
stream of  Grover  Drive 

Approximately  1 ,600  feet 
downstream  of  Norris 

Dump  Road  

Maps  available  for  Inspection 
at  the  City  Hall/City  Cleric's 
Office,  101  South  20th 
Street,  Irondaie,  Alat>ama. 

Jefferson  County  (Unincor- 
porated Areas)  (FEMA 
Docket  Nos.  7105  and 
7255) 

Unnamed  Creek  1 1: 

At  the  confluence  with 
Unnamed  Creek  10  

Approximately  1 30  feet  up^ 
stream  of  Wood  Drive  Cir- 
cle   

Barton  Branch: 

Just  upstream  of  Sttae  High- 
way 79  

Approximately  75  feet  up- 
stream of  Goodrich  Drive  '.. 
Tarrant  Springs  Branch: 

Approximately  0.62  mile  up- 
stream of  confluence  with 
Fivemile  Creek 

Approximately  400  feet 
downstream  of  Carson 

Road  

HucMeberry  Branch: 

Approximately  825  feet  up- 
stream of  Tyler  Road 

Approximately  0.27  mile  up- 
stream of  Mountain  Oaks 
Drive  


«Oepth  in 
feel  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•424 
•513 

•431 

•431 
•447 

''510 


•455 
•464 


•690 
•725 


•616 

•692 

•573 
•627 

•609 
•707 
•513 
•824 
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«  Depth  in 

feet  above 

Source  of  flooding  and  location 

ground. 
'Elevation 

In  feet 

(NGVD) 

Patton  Creek: 

Approximately  300  feet  up- 

stream from  confluence 

with  Hurricane  Branch  

•424 

Downstream  side  of 

Westridge  Drive  

•533 

Turkey  Creek: 

Approximately  0.67  mile 

downstream  of  Old  Brad- 

ford Road 

•565 

Approximately  325  feet  up- 
stream of  Springville  Road 

•880 

Ur^named  Creek  9: 

At  the  confluence  with  Turt<ey 

Creek  

•587 

At  upstream  side  of  Pinson 

Heights  Road 

•633 

Unnamed  Creek  10: 

At  the  confluence  with 

Unnamed  Creek  9  

•597 

Approximately  450  feet  up- 

stream of  Houston  Road  ... 

•672 

Valley  Creek: 

Approximately  0.84  mile  up- 
stream of  County  Route  54 

•329 

Approximately  0.3  mile  up- 

stream of  Midfield  Street  ... 

•511 

Dry  Creek  (Fivemile  Creek 

Basin): 

Approximately  550  feet  up- 

stream of  confluence  with 

Fivemile  Creek _... 

•725 

At  Chalkville  Road 

•958 

Pinchgut  Creek: 

Approximately  845  feet 

downstream  of  Chalkville 

Road  

•691 

Approximately  1.44  miles  up- 

stream Morris  Spnngs 

Lane 

•851 

Hurricane  Branch: 

Approximately  1,300  feet  up- 

stream of  confluence  with 

Patton  Creek 

•425 

Approximately  1 .04  miles  up- 

stream of  Al  Seier  Road  .... 

•536 

Little  Shades  Creek  (Cahaba 

River  Basin): 

Approximately  1 ,300  feet 

downstream  of  U.S.  High- 

way 459  

•431 

Approximately  200  feet  up- 
stream of  Cahaba  Heights 

Road 

•623 

Shades  Creek: 

Approximately  0.4  mile  down- 

stream of  confluence  with 

Black  Creek  

•393 

Approximately  0.88  mile  up- 

stream of  Norris  Dump 

Road  

•745 

Fivemile  Creek: 

Approximately  1 .4  miles  up- 

stream of  the  confluence 

with  Locust  Creek 

•294 

Approximately  1 ,500  feet  up- 
stream of  Curtis  Drive  

•840 

Newfound  Creek: 

At  downstream  corporate 

limit  of  Town  of  Brookside 

•367 

Approximately  1 .5  miles 

downstream  of  Louisville 

and  Nashville  Railroad  

•373 

Halls  Creek: 

At  confluence  with  Valley 

Creek 

•455 

Approximately  370  feet  up- 

stream of  Interstate  Routes 

20  and  59  

•455 

*  Depth  in 

feetat)0ve 

Source  of  flooding  and  location 

ground. 
'Elevation 

in  feet 

(NGVD) 

Unnamed  Creek  38: 

At  confluence  with  Halls 

Creek  

•455 

Approximately  750  feet  up- 

stream of  confluence  with 

Halls  Creek  

•456 

Opossum  Creek: 

At  confluence  with  Valley 

Creek  

•469 

Approximately  1 ,450  feet  up- 

stream of  confluence  with 

Vallev  Creek  

•469 

Unnamed  Creek  45: 

Approximately  875  feet  up- 

stream from  confluence 

with  Valley  Creek 

•504 

Approximately  0.2  mile  up- 

stream of  confluence  with 

Vallev  Creek  

•504 

Unnamed  Creek  41: 

At  confluence  with  Valley 

L/r6GK   t 

•465 

Upstream  of  U.S.  Highways 

20  and  59  

•473 

Maps  available  for  inspectiort 

at  the  Jefferson  County 

Courthouse/Land  Develop- 

ment, Room  202A,  716  North 

21st  Street,  Birmingham,  Ala- 

bama. 

Kimb«rly   (Town),   Jenersort 

County  (FEMA  Docket  No. 

7105) 

Locust  Fork: 

Approximately  0.4  mile  down- 

stream of  1-65  

•351 

Approximately  800  feet  up- 

stream of  1-65  

•352 

Turkey  Creek: 

At  downstream  corporate  lim- 

its   

•350 
•350 

At  upstream  corporate  limits 

Maps  available  for  Inspection 

at  the  Town  Hall,  9256 

Stouts  Road,  Kimberly,  Ala- 

bama. 

Lipscomb    (City),    Jefferson 

County  (FEMA  Docket  No. 
7105) 

Unnamed  Creek  43: 

.  Approximately  50  feet  up- 

stream of  U.S.  Route  1 1  ... 

•484 

Approximately  1 ,750  feet  up- 

stream of  U.S.  Route  1 1  ... 

•484 

Maps  available  for  Inspection 

at  the  City  Hall,  5512  Avenue 

H,  Lipscomb,  Alabama. 

Midfieid     (City).     Jefferson 

County  (FEMA  Docltet  No. 

7105) 

Valley  Creek: 

Approximately  400  feet 

downstream  of  Cairo  Ave- 

nue   

•496 

Approximately  1 ,850  feet  up- 

stream of  Midfield  Street  ... 

•511 

Unnamed  Creek  46: 

At  downstream  corporate 

limit  

•506 

Downstream  side  of  U.S. 

Route  11  

•518 

Unnamed  Creek  45: 

At  confluence  with  Valley 

Creek  

•499 

#  Depth  in 

feetatx>ve 

Source  of  flooding  and  kjcation 

ground. 
'Elevatk>n 

in  feet 

(NGVD) 

Approximately  875  feet  up- 

stream of  confluence  with 

Valley  Creek 

•503 

Maps  available  for  Inspection 

at  the  City  Hall,  725  Bes- 

semer Super  Highway,  Mid- 

field,  Alabama. 

Morris     (Town),     Jefferson 

County  (FEMA  Docket  No. 

7105) 

Turkey  Creek: 

Approximately  0.79  mile 

downstream  of  Sardis 

Road  

•361 

Approximately  600  feet  up- 
stream of  Old  U.S.  Route 

31  

•373 

Maps  available  for  inspection 

at  the  Town  Hall,  8304  State 

Road,  Morris,  Alabama. 

Mountain  Brook  (City),  Jef- 

ferson     County      (FEMA 

Docket  No.  7105) 

Little  Shades  Creek  (Cahaba 

Basin): 

Approximately  1 ,000  feet 

downstream  of  Caldwell 

Mill  Road 

•576 

Approximately  150  feet  up- 

stream of  U.S.  Highway 

280 

•598 

Shades  Creek: 

Approximately  100  feet 

downstream  of  Windsor 

Drive  

•650 

Approximately  0.59  mile  up- 
stream of  Grover  Drive 

•690 

Maps  available  for  inspection 

at  the  City  Hall,  56  Church 

Street.  Mountain  Brook,  Ala- 

bama. 

Tarrant  City  (City),  Jefferson 
County  (FEMA  Docket  No. 

7105) 

Fivemile  Creek: 

•520 

Just  upstream  of  Louisville 

and  Nashville  Railroad. 

Approximately  350  feet  up- 

stream of  t  le  confluence  of 

Barton  Branch 

•568 

Barton  Branch: 

At  confluence  with  Fivemile 

Creek  

•567 

Approximately  200  feet 

downstream  of  6th  Avenue 

•581 

■Maps  available  for  inspection 

at  the  City  Hall.  1604  Pinson 

Valley  Parkway,  Tarrant,  Ala- 

bama. 

Trussville    (City),   Jefferson 

County  (FEMA  Docket  No. 

7105) 

Pinchgut  Creek: 

Approximately  800  feet 

downstream  of  Southern 

Railroad  ..„ 

•691 

Approximately  0.44  mile  up- 
stream of  Chalkville  Road 

•694 

Rtops  available  for  inspection 

at  the  City  Hall,  131  Main 

Street.  Trussville,  Alabama. 
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*  Depth  in 

feet  above 

Source  of  fkxxling  and  kx^tlon 

ground. 
'Elevatk>n 

In  feet 

(NGVD) 

VESTAviA  Hius  (City),  Jeffer- 

son COUNTY  (FEMA  DOCKET 

NO.  7105) 

Patton  Creek: 

Approximately  200  feet  up- 
stream of  Creek  View 

Drive  

•509 

Just  downstream  of 

Westridge  Drive  

•533 

Little  Shades  Creek  (Cahata 

River  Basin): 

Approximately  450  feet 

downstream  of  Gonnedo 

Road 

•445 

Approximately  0.46  mile  up- 

stream of  Rocky  Ridge 

Road  

•532 

Huckleberry  Branch: 

At  confluence  with  Patton 

OrGGK 

•513 

Approximately  0.4  mile  up- 

stream of  Hackenberry 

Lane 

•636 

Maps  available  for  Inspection 

at  the  City  Hall/City  Cleric's    - 

Office,  513  Montgomery 

Highway.  Vestavia  Hills,  Ala- 

bama. 

MINNESOTA 

Red  Wing  (City),  Goodhue 
County  (FEMA  Docket  No. 
7159) 

Mississippi  River 

At  downstream  corporate  lim- 

its   

•682 
•687 

At  upstream  corporate  limits 

Spring  Creek: 

At  Chicago  and  Northwestern 

Railway  

•693 

Approximately  0.8  mile  up- 
stream of  Spring  Creek  Av- 

enue   

•799 

Trout  Brook: 

At  confluence  with  Hay  Creek 

•699 

Approximately  50  feet  up- 
stream of  Pioneer  Trail 

•720 

Hay  Creek: 

Chicago,  Milwaukee.  St. 

Paul,  and  Pacific  Railroad 

•686 

Approximately  350  feet 

downstream  of  Pioneer 

Trail 

•705 

Maps  available  for  inspection 

at  the  Building  Department. 

315  East  Fourth  Street.  Red 

Wing,  Minnesota. 

Sibley     County     (Unincor- 

porated    Areas)     (FEMA 
Docket  No.  7190) 

Minnesota  River: 

Approximately  0.6  mile  down- 

stream of  confluence  of 

Rush  River 

•741 

At  upstream  side  of  Min- 

nesota State  Route  93  

•747 

Maps  available  for  Inspection 

at  the  Sible  County  Planning 

and  Zoning  Office,  400  Court 

Avenue.  Gaytord.  Minnesota. 

*Oepthin 
feet  above 

Source  of  flooding  and  location 

ground. 

•Elevation 

in  feel 

(NGVD) 

NEW  JERSEY 

•197 
•405 

•197 

•240 

•363 

•363 

•210 

•210 

•11 

•15 

•11 
•13 

•420 

•501 

•605 
•606 

•494 
•496 

Berkeley  Hei^its  (Township), 
Union  County  (FEMA  Dock- 
et No.  7247) 
Green  Brook: 
At  confluence  of  Blue  Brook 
Approximately  1 ,600  feet  up- 
stream of  Apple  Tree  Road 
Blue  Brook: 
At  confluence  with  Green 

Brook  

Approximately  1 .4  miles  up- 
stream of  Seely's  Pond 
Dam  

Branch  Green  Brook: 
At  confluence  with  Green 
Brook  

Approximately  110  feet  up- 
stream of  confluence  vnth 
Green  Brook  

Branch  Blue  Brook: 
At  confluence  with  Blue 

Brook 

Approximately  10  feet  up- 
stream of  confluence  with 
Blue  Brook      

Maps  available  for  Inspection 

at  the  Bertceley  Heights 
Township  Engineering  Office. 
29  Park  Avenue,  Bericeley 
Heights,  New  Jersey. 

Highlands  (Borough),  Mon- 
mouth     County      (FEMA 
Docket  No.  7251) 

Sandy  Hook  Bay: 

At  the  intersection  of  Bay  Av- 
enue and  Central  Avenue 

Approximately  1 00  feet  north 
from  the  intersection  of 
Snug  Hartxjr  Avenue  and 
Marine  Place      

Shrewsbury  River: 
At  shoreline  HillskJe  Avenue 
extended 

At  shoreline  Jackson  Street 
extended 

Maps  available  for  inspection 

at  the  Borough  of  Highlands 
Municipal  Building,  171  Bay 
Avenue,  Highlands,  New  Jer- 
sey. 

NORTH  CAROLINA 

Alamance  County  (Unincor- 
porated    Areas)     (FEMA 
Docket  No.  7251) 

Cane  Creek: 
Approximately  1,700  feet  up- 
stream of  the  confluence 
with  the  Haw  River  

Just  upstream  of  Bethel 
South  Fork  Road  (SR 
2351)  

Dry  Creek: 
Upstream  side  State  Route 
87 

Approximately  775  feet  up- 
stream of  State  Route  87  .. 
East  Back  Creek: 
At  confluence  with  the  Haw 
River  

Approximately  1.100  feet  up- 
stream of  NO  Highway  54 
Gunn  Creek: 

Source  of  flooding  and  location 

tOepthin 
feel  above 

ground. 

•Elevation 

mteet 

(NGVD) 

Approximately  0.8  mile  up- 
stream of  confluence  with 
Big  Alamance  Creek 

•504 
•512 

•469 
•581 

•534 

•534 

•534 
•620 

•496 
•581 

J72 
•579 

•472 
•555 

•643 
•643 
•534 

•512 
•638 

•575 
•616 

Approximately  1 .0  mile  up- 
stream of  confluence  with 
Big  Alamance  Creek 

Meadow  Creek: 
Approximately  0.625  mile  up- 
stream of  the  confluence 
with  the  Haw  River  

Approximately  80  feet  up- 
stream of  State  Route  54  .. 
Mill  Creek: 

Approximately  0.61  mile 
downstream  of  Cooks  Mill 
Road  (SR  1920)  

Approximately  0.61  mile 
downstream  of  Cocks  Mill 
Road  (SR  1920)  

Otter  Creek: 
At  confluence  with  Graham- 
Metjane  Lake 

At  upstream  side  of  Mebane- 

Rogers  Road  

Unnamed  Tributary  to  East 

Back  Creek: 

At  confluence  «rith  East  Back 
Creek  

Approximately  1 .6  miles  up- 
stream of  Governor  Scott 
Farm  Road 

Unnamed  Tributary  to  the  Haw 
River  at  Glencoe: 
Approximately  550  feet  up- 
stream of  confluence  with 
Haw  River  

Approximately  50  feet  up- 
stream of  Greenwood 
Drive  (SR  1597) 

Vamals  Creek: 
Approximately  0.34  mile  up- 
stream of  Preacher  Holmes 
Road  (SR  2116)  

Approximately  0.92  mile  up- 
stream of  Thompson  Mill 
Road  (SR  2328)  

Tickle  Creek: 
Approximately  0.52  mile  up- 
stream of  State  Route 
1500 

Approximately  0.53  mile  up- 
stream of  State  Route 
1500 

Graham-Mebane  Lake: 
Entire  shoreline  within  com- 
munity                 

Maps  available  for  inspection 

at  the  Alamance  County 
Planning  Department,  124 
West  Elm  Street,  Graham. 
North  Carolina. 

Burlington  (City).  Alamance 
County  (FEMA  Docket  No. 
7251) 

Gunn  Creek: 
Approximately  2.450  feet 
downstream  of  Anttwny 
Road  (SR  1148)  

Approximately  1 ,300  feet  up- 
stream of  Berwick  Road  .... 
Michaels  Branch: 

Approximately  320  feet  up- 
stream of  confluence  with 
West  Back  Creek _ 

Approximately  50  feet  up- 
stream of  U.S.  Highway  70 
Dry  Creek: 
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«  Depth  in 

feet  above 

Source  of  flooding  and  location 

ground. 
■Elevation 

in  feet 

(NGVO) 

Upstream  side  Powerline 

Road  

•631 

Upstream  side  of  Private 

Drive  

•631 

Unnamed  Tributary  to  Gunn 

Creek: 

Confluence  with  Gunn  Creek 

•540 

Upstream  side  of  Interstate 

Route  40  and  85 

•623 

IMaps  available  for  inspection 

at  the  Burlington  Engineering 

Department,  425  South  Lex- 

ington Avenue,  Burlington, 

North  Carolina. 

Eton        College        (Town), 

Alamance   County   (FEMA 

Docket  No.  7251) 

Dry  Creek: 

Approximately  775  feet  up- 
stream of  State  Route  87  .. 

•606 

Downstream  side  of 

Powerline  Road  

•626 

Gunn  Creek: 

Approximately  1 ,300  feet  up- 
stream of  Berwick  Road  .... 

•638 

Approximately  1,100  feet  up- 
stream of  Berwick  Road  .... 

•636 

Maps  available  for  inspection 

at  the  Elon  College  Town 

Hall,  104  South  Williamson 

Avenue,  Elon  College,  North 

Carolina. 

Graham     (City),     Alamance 

County  (FEMA  Docket  No. 

7251) 

Steelhouse  Branch: 

Approximately  125  feet  up- 
stream of  Gilbreath  Street 

•495 

Approximately  75  feet  up- 

stream of  Ivey  Street 

•534 

Easf  Back  Creek: 

Approximately  350  feet  up- 
stream of  State  Route  54  .. 

•494 

Approximately  5,800  feet  up- 
stream of  Trollingwood 

Road  (SR  1940)  

•514 

Unnamed  Tributary  to  East 

Creek: 

At  the  confluence  with  East 

, 

Back  Creek  ..„ 

•496 

Approximately  1 .45  mile  up- 
stream of  Governor  Scott 

Farm  Road  (SR  2124) 

•572 

Maps  available  for  inspection 

at  the  Graham  City  Hall.  201 

South  Main  Street,  Graham, 

North  Carolina. 

Green  Level  (Town), 

Alamance  County  (FEMA 

Docket  No.  7251). 

Offer  Creek: 

At  upstream  side  of  Deer 

Run  Trail  

•594 

Approximately  575  feet  up- 
stream of  Deer  Run  Trail  ... 

•596 

Maps  available  for  inspection 

at  the  Green  Level  Town 

Hall,  2510  Green  Level 

Church  Road,  Green  Level, 

North  Carolina. 

«  Depth  in 

feet  above 

Source  of  fkxxJIng  and  location 

ground. 
'Elevation 

in  feet 

(NGVD) 

Haw  River  (Town),  Alamance 

County  (FEMA  Docket  No. 

7251) 

Easf  Back  Creek: 

Approximately  1 .5  miles 

downstream  of  Stone 

Street  Extension  

•513 

At  toe  of  Graham-Mebane 

Lake  Spillway 

•522 

Graham-Mebane  Lake: 

Entire  shoreline  within  com- 

munity   

•534 

Easf  Back  Creek  (Overftow 

Path): 

At  the  confluence  with  East 

Back  Creek 

•515 

Approximately  700  feet 

downstream  of  Southern 

Railway  

•517 

McAdams  Creek: 

At  confluence  with  East  Back 

Creek  (Overflow  Path) 

•517 

Approximately  58  miles  up- 

stream of  confluence  with 

East  Back  Creek  (Overflow 

Path)  

•517 

Maps  available  for  Inspection 

at  the  Haw  River  Town  Hall, 

403  East  Main  Street,  Haw 

River,  North  Carolina. 

Mebane  (City),  Alamance 

County  (FEMA  Docket  No. 

7251). 

Mill  Creek: 

Approximately  0.58  mile 

downstream  of  Cooks  Mill 

Road  {SR  1920)  

•534 

Approximately  1 .27  miles  up- 

stream of  North  First  Street 

(State  Route  119)  

•584 

Unnamed  Tributary  to  East 

Back  Creek: 

1 .7  miles  upstream  of  Gov- 

ernor Scott  Farm  Road 

(State  Route  2124)  

•580 

2.2  miles  upstream  of  Gov- 

ernor Scott  Farm  Road 

(State  Route  2124)  

*592 

Graham-Mebane  Lake: 

Entire  shoreline  within  com- 

munity   

•534 

Eastside  Creek: 

At  confluence  with  Mill  Creek 

•564 

Approximately  200  feet 

downstream  of  Diet  Road  .. 

•566 

Lake  Michael  Tributary: 

Confluence  with  Mill  Creek  ... 

•581 

Approximately  300  feet  up- 

stream of  confluence  with 

Mill  Creek 

•585 

Maps  available  for  inspection 

at  the  Mebane  City  Hall.  106 

East  Washington  Street, 

Mebane,  North  Carolina. 

— 

Pennsylvania 

Reynoldsviile  (Borougii),  Jef- 
ferson County  (FEMA 

Docket  No.  721^ 

Soldier  Run: 

Approximately  600  feet  up- 

stream of  Worth  Street 

•1,368 

At  corporate  limits  

•1,376 

*  Depth  in 

feet  above 

Source  of  fkxxJing  and  k>cation 

ground. 
'Elevation 

in  feet 

(NGVD) 

Maps  avaiiable  for  inspection 

at  the  Reynoldsviile  Municipal 

Building.  460  Main  Street, 

Reynoldsviile,  Pennsylvania. 

TENNESSEE 

Murfreesboro  (City),  Ruther- 
ford County  (FEMA  Dock- 

et Nos.  7182  and  7243) 

Lytle  Creek: 

Approximately  200  feet  up- 
stream of  Old  Fort  Park- 

way at  the  upstream  side 

of  Louisville  and  Nashville 

Railroad  

•581 

Approximately  200  feet  up- 
stream of  Country  Club 

Drive  

•604 

Bushman  Creek: 

At  upstream  side  of  Compton 

Road  

•546 

Approximately  200  feet   . 

downstream  of  New 

Lascassas  Road  

•585 

Middle  Fork  Stones  River: 

At  confluence  with  West  Fork 

Stones  River 

•597 

Approximately  0.6  mile  up- 

stream of  confluence  with 

West  Fork  Stones  River  .... 

•597 

Maps  available  for  inspection 

at  the  Murfreesboro  City  Hall, 

City  Planning  Department, 

1 1 1  West  Vine  Street, 

Murfreesboro,  Tennessee. 

Smyrna  (Town),  Rutherford 

County     (FEMA     Docket 

Nos.  7182  and  7243) 

Stewart  Creek: 

Approximately  0.6  mile  down- 

stream of  8th  Avenue  

•506 

Approximately  500  feet  up- 

stream of  1-24  Eastbound 

•547 

Rock  Spring  Branch: 

Approximately  0.29  mile  up- 

stream of  confluence  with 

Harts  Branch 

•543 

Approximately  0.33  mile  up- 

stream of  Last  Crossing  of 

Rock  Spring  Road  

J.  Percy  Priest  Reservoir: 

•702 

Shoreline  within  community  .. 

•506 

Olive  Branch: 

At  the  confluence  wrth  Stew- 

art Creek 

•532 

Approximately  375  feet  up- 

stream of  Rosewood  Drive 

•559 

West  Fori<  Stones  River: 

Approximately  0.5  mile  south- 

east of  intersection  of  Enon 

Springs  Road  and  Florence 

Road  

•509 

Northwest  corner  of  intersec- 

tion of  Wade  Herrod  Road 

and  Florence  Road 

•520 

Maps  avaiiable  for  inspection 

at  the  Smyma  Town  Hall, 

315  South  Lowry  Street, 

Smyrna,  Tennessee. 

--, 

WEST  VIRGINIA 

Jefferson  County  (Unincor- 

porated    Areas)     (FEMA 
Docket  No.  7247) 

Rockymarsh  Run: 
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Source  of  flooding  and  location 

«  Depth  in 
feet  atxjve 

ground. 

'Elevation 

in  feet 

(NGVD) 

-  Approximately  430  feet 

downstream  of  Billmyer  Mill 
Road      

•411 
•442 

•427 
•436 

Approximately  700  feet  up- 
stream of  State  Route  45  .. 
Tributary  to  Rockymarsh  Run: 

At  confluence  with 
Rockymarsh  Run  

Approximately  820  feet  up- 
stream of  State  Route  45  .. 
Maps  available  for  inspection 

at  the  Jefferson  County 

Clerk's  Office,  100  East 

Washington  Street,  Charies- 

town.  West  Virginia. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "FloodJasurance") 

Dated:  September  11, 1998. 
Michael ).  Amstrong, 
Associate  Director  for  Mitigation. 
|FR  Doc.  98-25074  Filed  9-17-98:  8:45  am) 

BILUNG  CODE  6718-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  wfill  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  C0t4TACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 


500  C  Street  SW..  Washington.  DC 
20472,  (202)  646-3461. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster  • 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 


The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fix)m  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, . 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Cbmp..  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 
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State  and 

- 

Dates  and  name  of  news- 
paper where 
notice  was  published 

Chief  executive  officer 

Effective  date  of 

Community 

county 

Location 

of  community 

modification 

No. 

Georgia: 

Glynn  (FEMA 

Unincorporated 

December  19,  1997,  De- 

Mr. Lee  Gilmour,  Glynn  County  Ad- 

December 11, 

130092  D 

Docket  No. 

Areas. 

cember  26,  1997, 

ministrator,  P.O.  Box  879,  Bruns- 

1997. 

7249). 

Brunswick  News. 

wick,  Georgia  31521. 

Illinois: 

Kane  &  Cook 

City  of  Elgin 

Novembers,  1997,  No- 

The Honorable  Kevin  Kelly,  Mayor  of 

October  29.  1997 

170087  C 

(FEMA 

vember  12,  1997,  77?e 

the  City  of  Elgin,  150  Dexter  Court, 

Docket  No. 

Courier-News. 

Elgin,  Illinois  60120-5555. 

7249). 

Uke  (FEMA 

Unincorporated 

September  11,  1997,  Sep- 

Mr. Robert  L.  Grever,  Chairman  of 

December  17. 

170357  F 

Docket  No. 

Areas. 

tember  18.  1997.  News- 

the  Lake  County  Board,  18  North 

1997. 

7245). 

Sun. 

County  Street,   Room   901,  Wau- 
kegan,  Illinois  60085. 

Will  (FEMA 

Unincorporated 

January  14,  1998,  Janu- 

Mr. Charles  R.  Adelman,  Will  County 

April  21,  1998  

170695  E 

Docket  No. 

Areas. 

ary  21,  1998,  Herald- 

Executive,     302     North     Chicago 

^ 

7249). 

News. 

Street,  Joliet,  Illinois  60432. 

Indiana: 

Noble  (FEMA 

Unincorporated 

December  24,  1997,  De- 

Mr. Harold  Troyer,  President  of  the 

March  31,  1998.... 

180183  A 

Docket  No. 

Areas. 

cember  31,  1997, 

Noble  County  Board  of  Commis- 

7249). 

Albion  New  Era. 

sioners,    3378    South    500    East, 
Laotto,  Indiana  46763. 

Kentucky: 

Warren  (FEMA 

City  of  Bowling 

October  21,  1997,  Octo- 

The Honorable  Elden  Renaud,  Mayor 

October  14,  1997 

210219  D 

Docket  No. 

Green. 

ber  28,  1997,  Daily 

of  the  City  of  Bowling  Green,  P.O. 

7249). 

News. 

Box  430,  Bowling  Green,  Kentucky 
42102-0430. 

Maine: 

Cumberland 

Town  of  Harpswell 

December  24,  1997,  De- 

Mr. Robert  E.  Waddle,  First  Select- 

December 17, 

230169  C 

(FEMA 

cember  31,  1997, 

man  for  the  Town  of   Harpswell, 

1997. 

Docket  No. 

Times  Record. 

P.O.   Box    139,   South   Harpswell, 

7249). 

Maine  04079. 

Massachusetts: 

* 

Worcester 

Town  of  Milford  .... 

January  13,  1998,  Janu- 

Mr. John  Speroni,  Jr.,  Chairman  of 

April  20,  1998  

250317  B 

(FEMA 

ary  20,  1998,  Millord 

the  Board  of  Selectmen,  Town  of 

Docket  No. 

Daily  News. 

Milford,   52   Main   Street,   Milford, 

7253). 

Massachusetts  01757. 

Michigan: 

Oakland 

City  of  Novi  

February  12,  1998,  Feb- 
ruary 19,  1998,  Now 

The  Honorable  Kathleen   McCallen, 

Februarys,  1998 

260175  C 

(FEMA 

Mayor  of  the  City  of  Novi,  Civic 

Docket  No. 

News. 

Center,    45175    West    Ten    Mile 

7253). 

Road,  Novi,  Michigan  48375-3024. 

. 

Wayne  &  Oak- 

City of  Northville  .. 

November  6,  1997,  No- 

The Honorable  Christopher  J.  John- 

February 11,  1998 

260235  A 

land  (FEMA 

vember  13,  1997, 

son.  Mayor  of  the  City  of  Northville, 

Docket  No. 

Northville  Record. 

City  Hall,  215  West  Main  Street, 

7249). 

Northville,  Michigan  48167. 

Wayne  (FEMA 

City  of  Grosse 

November  20,  1997,  No- 

The    Honorable     Palmer     Heenan, 

May  18,  1998 

260230  B 

Docket  No. 

Pointe  Park. 

vember  27,  1997, 

Mayor  of  the  City  of  Grosse  Pointe 

-  7249). 

Grosse  Pointe  News. 

Part<,  15115  East  Jefferson  Ave- 
nue, Grosse  Pointe  Park,  Michigan 
48230. 

New  Jersey: 

Middlesex 

Borough  of 

February  20,  1998,  Feb- 

The   Honorable    Edmund    O'Brien, 

May  28,  1998  ....... 

340266  A 

(FEMA 

Metuchen. 

ruary  27,  1998, 

Mayor  of  the  Borough  of  Metuchen, 

Docket  No. 

Metuchen/Edison  Re- 

P.O.    Box    592,     Borough     Hall, 

7253). 

view. 

Metuchen,  New  Jersey  08840. 

Morris  (FEMA 

Township  of  Jef- 

December 17.  1997,  De- 

The Honorable  Evelyn  Brown,  Mayor 

March  24,  1998 .... 

340522  B 

Docket  No. 

ferson. 

cember  24,  1997,  Aim 

of  the  Township  of  Jefferson,  1033 

7249). 

Newspapers. 

Weldon   Street,   Lake   Hopatcong, 
New  Jersey  07849. 

" 

Morris  (FEMA 

Borough  of  Morris 

November  27.  1997,  De- 

The    Honorable     Frank     Druetzler, 

March  4.  1998 

340351  B 

Docket  No. 

Plains. 

cember  4,  1997,  Morris 

Mayor  of  the  Borough  of  Moms 

7249). 

News-Bee. 

Plains,    531    Speedwell    Avenue, 
P.O.  Box  305,  Morris  Plains,  New 
Jersey  07950-0305. 

. 

New  York: 

Erie  (FEMA 

Town  of  Orchard 

December  20,  1997,  De- 

Mr. Dennis  J.  Mill,  Supervisor  of  the 

March  27,  1998  .... 

360255  B 

Docket  No. 

Park. 

cember  27,  1997,  The 

Town  of  Orchard  Pari<.  4295  South 

7249). 

Southtowns  Citizen. 

Buffalo  Street,  Orchard  Park,  New 
York  14127. 

_ 
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5\tatp  and 

Dates  and  name  of  news- 

Chief executive  offk:er 

Effective  date  of 

Community 

county 

Locatbn 

paper  where 
notice  was  published 

of  community 

modification 

No. 

Steuben 

City  of  Homell 

September  19,  1997,  Sep- 

The  Honorable   Shawn   D.    Hogan, 

September  12, 

360776  B 

(FEMA 

tember  26.  1997,  77ie 

Mayor  of  the  City  of  Homell,  108 

1997. 

Docket  No. 

Evening  TrXxme. 

Broadway,     Homell,     New     York 

7249). 

14843. 

Steuben 

Town  of 

September  19,  1997,  Sep- 

Mr. Charles  Flanders,  Supen/isor  for 

September  12, 

360777  B 

(FEMA 

Homellsville. 

tember  26,  1997  The 

the  Town  of  Homellsville,  P.O.  Box 

1997. 

Docket  No. 

Evening  Tribune. 

1.  Ackport.  New  York  14807. 

7249). 
Steuben 

VHtage  of  North 

September  19,  1997.  Sep- 

The Honorable  Kermeth  Beckerink. 

September  12, 

361477  A 

(FEMA 

Homell. 

tember  26,  1997.  The 

Mayor  of  the  Village  of  of  North 

1997. 

Docket  No. 

Evening  Tribune. 

Homell,  West  Maplewood  Avenue, 

7249). 

Homell,  New  York  14843. 

Ohio: 

Lake  (FEMA 

Unincorporated 

June  18,  1997,  June  25, 

Ms.  MikJred  Teuscher,  Presklent  of 

June  11, 1997 

390771  C 

Docket  No. 

Areas. 

1997.  The  News  Herald. 

the  Lake  County,  Board  of  Com- 

7233). 

missioners,  P.O.  Box  490,  105 
Main  Street,  Painesville,  Ohio 
44077. 

Cuyahoga 

City  of  Soton  

February  19,  1998,  Feb- 

The   Honorable    Kevin    C.    Patton, 

February  12,  1998 

390130  B 

(FEMA 

ruary  26,  1998  Solon 

Mayor  of  the  City  of  Solon,  34200 

Docket  No. 

rimes. 

Bainbridge     Road,     Sok>n,     Ohk> 

7253). 

44139. 

Lorain  (FEMA 

City  of  Avon  

February  4,  1997.  Feb- 

The   Honorable    James    A.    Smith, 

January  27,  1997 

390348C 

Docket  No. 

ruary  11.  1997,  The 

Mayor  of  the  City  of  Avon,  36774 

5249). 

Morning  Journal. 

Detroit  Road,  Avon,  Ohk>  44011- 
1588 

South  Carolina: 

Sumter  (FEMA 

City  of  Sumter 

December  15, 1997,  De- 

Mr. Talmadge  Tobias,  City  Manager 

December  9,  1997 

450184  B 

Docket  No. 

cember  22,  1997  The 

for  the  City  of  Sumter,  P.O.  Box 

7249). 

Item. 

1449,  Sumter,  South  Carolina 
29151. 

Virginia: 

Middlesex 

Unincorporated 

January  22,  1998,  Janu- 

Mr. Charies  M.  Culley,  Jr..  Middlesex 

January  16,  1998 

510098  B 

(FEMA 

Areas. 

ary  29,  1998.  The 

County   Commissioner.    P.O.    Box 

Docket  No. 

Southside  Sentinel. 

428.  Saluda,  Virginia  23149. 

. 

7253). 

Wisconsin: 

Barron  (FEMA 

Unincorporated 

December  18,  1997,  De- 

Mr.   Amokj    Ellison,    County    Board 

December  9, -1997 

550568C 

Docket  No. 

Areas. 

cember  25,  1997,  The 

Chairman,    Barron   County   Court- 

7249). 

Chetek  Alert. 

house,  330  East  LaSalle  Avenue, 
Barron,  Wisconsin  54812. 

Waukesha 

City  of  Muskego  ... 

December  11, 1997,  De- 

The   Honorable    David    DeAngelis, 

December  3,  1997 

550486B 

(FEMA 

cember  18.  1997, 

Mayor   of   the   City   of   Muskego, 

Docket  No. 

Muskego  Sun. 

W182  South  8200  Racine  Avenue, 

7249). 

Muskego,  Wisconsin  53150. 

Ozaukee 

Unincorporated 

January  22, 1998,  Janu- 

Mr.   Leroy    Bley,    Ozaukee    County 

January  14,  1998 

550310  D 

(FEMA 

Areas. 

ary  29,  1998,  Ozaukee 

Chainnan  of  the  Board  of  Super- 

Docket isto. 

Press. 

visors,  121  West  Main  Street,  P.O. 

7253). 

Box  994,  Port  Washington,  Wiscon- 
sin 53074-0994. 

(Catalog  of  Federal  Domestic  Assistance  No.       FEDERAL  COMMUNICATIONS                   were  published  in  the  Federal  Register 

83.100,  "Flood  Insurance") 

COMMISSION 

of  October  29,  1997  (62  FR  56121). 

Dated:  September  1 1 ,  1998. 
Michael  J.  Annstrong, 
Associate  Director  for  Mitigation. 
(FR  Doc.  98-25076  Filed  9-17-98;  8:45  am] 
BiLUNQ  CODE  <71«-03-P 


47  CFR  Part  69 

[CC  Docket  No.  96-262. 94-1. 91-213;  FCC 
97-3681 

Access  Charge  Reform;  Price  Cap 
Performance  Review  for  Local 
Exchange  Carriers;  Transport  Rate 
Structure;  Correction 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  dociunent  corrects 
portions  of  the  Commission's  rules  that 


DATES:  Effective  on  SeptembertS,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Britt  (202)  41&-O310. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
published  a  document  amending  part  69 
of  the  Commission's  rules  in  the  Federal 
Register  of  October  29, 1997  (62  FR 
56121),  this  document  corrects  47  CFR 
69.153  as  it  appeared.  In  rule  FR  Doc. 
97-28548,  published  on  October  29, 
1997,  (62  FR  56121)  make  the  following 
correction: 
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S  69.1 53    [Corrected] 

1.  On  page  56132,  in  the  third 
column,  §69.153  amendatory 
instruction  no.  80  is  corrected  to  read  as 
follows: 

80.  Section  69.153  is  amended  by 
revising  paragraphs  (c)(1),  (d) 
introductory  text,  (d)(1)  introductory 
text,  (d)(l)(i).  (d)(2)  introductory  text 
and  (d)(2)(i)  and  adding  paragraph  (g)  to 
read^as  follows: 

Dated:  September  11, 1998. 
Magalie  Roman  Salas, 
Secretory. 

|FR  Doc.  9S-24976  Filed  9-17-98;  8:45  am] 
BILUNO  CODE  e712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  21  and  78 
[ET  Docket  No.  97-94;  FCC-58] 

Streamlining  the  Equipment 
Authorization  Process;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
portions  of  the  Commission's  rules  that 
were  published  in  the  Federal  Register 
of  July  7,  1998  (63  FR  36591). 
DATES:  Effective  on  September  18, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Britt  (202)  418-0310. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
published  a  document  amending  part  21 
of  the  Commission's  rules  in  the  Federal 
Register  of  July  7,  1998  (63  FR  36591), 
this  document  corrects  47  CFR  21.42  as 
it  appeared.  In  rule  FR  Doc.  98-17670, 
published  on  July  7,  1998,  (63  FR 
36603)  make  the  following  corrections: 

S  21.42    [Corrected] 

1.  On  page  36603.  in  the  third 
column,  §21.42  amendatory,  instruction 
no.  69  is  corrected  to  read  as  follows: 

69.  Section  21.42,  paragraph  {c)(l)(i) 
is  amended  by  removing  the  term  "type- 
accepted"  each  place  it  appears  and 
adding  in  its  place  "certificated"  and  by 
removing  the  term  "(or  type  notified)" 
each  place  it  appears. 

$78,107    [Annended] 

2.  On  page  36606,  in' the  first  column, 
§  78.107  amendatory  instruction  no.  106 
is  corrected  to  read  as  follows: 

106.  Section  78.107  is  amended  by 
removing  paragraph  (a)  and  by 
redesignating  paragraphs  (b),  (c),  (d)  and 
(e)  as  paragraphs  (a),  fb),  (c),  and  (d). 
The  newly  redesignated  paragraph  (a)  is 


amended  by  revising  paragraph  (a) 
introductory  text,  and  paragraph  (a)(2) 
introductory  text  to  read  as  follows: 

Dated:  September  11, 1998. 
Magalie  Roman  Salas, 
Secretary. 

IFR  Doc.  98-24975  Filed  9-17-98;  8:45  am] 
BILLING  CODE  S712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-246;  RM-9205,  RM- 
9250] 

Radio  Broadcasting  Services;  Walla 
Walla  and  Pullman,  WA  and  Hermiston, 
OR;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
portions  of  the  Commission's  rules  that 
were  published  in  the  Federal  Register 
of  July  29, 1998  (63  FR  40373). 
DATES:  Effective  on  September  18, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Britt  (202)  418-0310. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
published  a  document  amending  part  73 
of  the  Commission's  rules  in  the  Federal 
Register  of  July  29,  1998  (63  FR  40373), 
this  document  corrects  47  CFR  73.202  as 
it  appeared.  In  rule  FR  Doc.  98-19906, 
published  on  July  29, 1998,  (63  FR 
40373)  make  the  following  correction: 

1.  On  page  40374,  in  the  first  column, 
§  73.202  amendatory  instruction  no.  3  is 
corrected  to  read  as  follows: 

§73.202    [Corrected] 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  removing  Channel  257A  and  adding 
Channel  263A  at  Hermiston. 

Dated:  September  11, 1998. 
Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  98-24978  Filed  9-17-98;  8:45  am] 

BILUNG  CODE  6712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

Radio  Broadcasting  Services;  Various 
Locations;  Correction 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  dociunent  corrects 
portion  of  the  Commission's  rules  that 
were  published  in  the  Federal  Register 
of  July  20, 1998  (63  FR  38756). 
DATES:  Effective  on  September  18, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Britt  (202)  418-0310. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
published  a  document  amending  part  73 
of  the  Commission's  rules  in  the  Federal 
Register  of  July  20,  1998  (63  FR  38756), 
this  docimient  corrects  47  CFR  73.202  as 
it  appeared.  In  rule  FR  Doc.  98-19302, 
published  on  July  20, 1998,  (63  FR 
38757)  make  the  following  correction: 

1.  On  page  38757,  in  the  first  column 
§  73.202  amendatory  instruction  no.  2  is 
corrected  to  read  as  follows: 

§73.202    [Corrected] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  288A  and  adding 
Channel  288C2  at  Apalachicola,  by 
removirtg  Channel  253C  and  adding 
Channel  253C1  at  Crystal  City,  by 
removing  Channel  249A  and  adding 
Channel  249C3  at  Punta  Rassa,  and  by 
removing  Channel  245A  and  adding 
Channel  245C3  at  Tavemier. 

Dated:  September  11, 1998. 
Magalie  Roman  Salas, 
Secretary. 

[FR  Doc.  98-24977  Filed  9-17-98;  8:45  am] 
BILLING  CODE  6712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  80 

[PR  Docket  No.  90-480,  FCC  98-1 80] 

Global  Maritime  Distress  and  Safety 
System 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  amended  its 
rules  to  require  that  at-sea  maintenance 
for  GMDSS  vessels  be  conducted  by  an 
FCC-licensed  technician  holding  a 
GMDSS  Maintainer's  License  and 
providing  a  grace  period  until  February 
1999,  so  that  existing  technicians  have 
an  opportunity  to  obtain  the  license. 
This  action  was  taken  in  an  effort  to 
fully  address  the  safety  issues  raised 
regarding  at-sea  maintenance  for 
GMDSS  vessels.  Release  of  the 
Memorandum  Opinion  and  Order 
ensures  that  only  qualified,  FCC 
licensed  technicians  would  provide  at- 
sea  maintenance  on  board  GMDSS- 
equipped  vessels. 


AOtnO. 
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EFFECTIVE  DATE:  October  19, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Freda  Lippert  Thyden  of  the  Public 
Safety  and  Private  Wireless  Division, 
Wireless  Telecommunications  Bureau  at 
(202)  418-0680  or  via  e-mail  at 
fthyden^ccgov. 

8UPPLB4EKTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  FCC 
98-180,  adopted  July  28, 1998,  and 
released  August  10, 1998.  The  full  text 
of  this  Memorandum  Opinion  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Dockets  Branch,  Room  230, 
1919  M  Street,  N.W.,  Washington,  D.C. 
20554.  The  complete  text  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  1231  20th  Street, 
Washington  D.C.  20036,  telephone  (202) 
857-3800.  This  Memorandum  Opinion 
and  Order  imposes  no  paperwork 
burden  on  the  public. 

Summary  of  Memorandum  Opinion 
and  Order 

1.  In  this  Memorandum  Opinion  and 
Order,  we  deny  the  American  Radio 
Association's  (ARA)  Petition  for  Partial 
Reconsideration  (Petition)  of  our  Report 
and  Order,  57  FR  9063  (March  16,  1992) 
adding  the  technical  and  operational 
requirements  of  the  Global  Maritime 
Distress  and  Safety  System  (GMDSS)  to 
Part  80  of  the  Commission's  Rules. '  Our 
rules  are  consistent  with  the  GMDSS 
provisions  of  the  International 
Convention  for  the  Safety  of  Life  at  Sea 
(Safety  Convention)  ^  as  adopted  by  the 
International  Maritime  Organization 
(IMO),  3  and  provide  flexibility  for 
vessel  o[>erators  to  choose  maintenance 
methods  based  on  the  routes  of  each 
particular  vessel  and  the  availability  of 
shore-based  maintenance.  Ehiplication 
of  equipment  and  shore-based 
maintenance  are  as  eH'ective  a  means  for 
ensuring  successful  operation  of 
GMDSS  radio  installations  as  at-sea 
maintenance.  Also,  Congress  recently 
affirmed  that  U.S.  vessels  should  not 
have  to  carry  dual  safety  systems  prior 
to  full  implementation  of  the  GMDSS  in 
1999.  Section  365  of  the 
Communications  Act  of  1934,  as 
amended,  (Communications  Act) 
prohibits  any  requirement  that 
passenger  vessels  and  large  cargo 
vessels  carry  manual  Morse  code 


radiotelegraph  installations,  so  long  as 
these  vessels  operate  in  accordance  with 
the  GMDSS  provisions  of  the  Safety 
Convention,  *  and  have  been  certified  by 
the  U.S.  Coast  Guard  as  having  GMDSS 
equipment  installed  and  operating  in 
good  working  condition.  > 

2.  Prior  to  the  enactment  of  the  1996 
Telecommunications  Act,  Section  351  of 
the  Communications  Act  required 
passenger  vessels  and  large  cargo 
vessels  to  be  equipped  with  manual 
Morse  code  radiotelegraph  installations 
when  navigating  on  the  open  seas  or  on 
international  voyages.  *  This 
requirement  derived  from  the  Wireless 
Ship  Act  of  1910,7  and  the  Radio 
Communications  Act  of  1912. '  At  that 
time,  the  radiotelegraph  was  part  of  an 
international  distress  communications 
system  providing  a  common  radio  link 
between  large  vessels  at  sea  via  manual 
Morse  code  telegraphy  on  500  kHz.  In 
1988,  the  international  maritime 
community  agreed  to  replace  the 
required  radiotelegraph  with  the 
GMDSS — an  automated  ship-to-shore 
distress  and  safety  radio 
communications  system  that  relies  on 
satellites  and  advanced  terrestrial 
systems.'  In  1992,  the  Commission  in 
the  Report  and  Order,  57  FR  9063 
(March  16, 1992)  adopted  rules 
implementing  the  new  international 
GMDSS  requirements,  requiring  each 
passenger  vessel  and  cargo  vessel  over 
300  gross  tons  (hereafter  "compulsory 
vessels")  to  carry  a  complete  GMDSS 
radio  installation  by  February  1, 1999. '° 
Four  years  later,  in  1996,  Congress 
amended  the  Communications  Act  to 
eliminate  the  radiotelegraph  carriage 
requirement  for  vessels  carrying  a 
GMDSS  radio  installation." 

3.  The  GMDSS  rules  ensure  that 
qualified  persotmel  are  available  to 
operate  the  radio  installation  during  an 
emergency.  Each  GMDSS  vessel  must 
carry  two  persons  licensed  by  the 
Commission  to  operate  the  radio 


'  Report  and  Order.  7  FCC  Red  951  (1992). 

'International  Convention  for  the  Safety  of  Life 
at  Sea,  1974  (Safety  Convention),  32  U.S.T.  47, 
T.I.A.S.  9700. 

'The  IMO  is  a  specialized  agency  of  the  United 
Nations  that  promotes  the  safety  of  ships  and 
property  at  sea  and  the  live*  of  people  on  board. 


<Pub.  L  No.  104-104. 110  SUt.  56  (1996)  (1996 
Telecommunications  Act). 

'  See  Section  365  of  the  Communications  Act.  as 
amended.  47  U.S.C.  S  363. 

•47U.S.C.5351. 

^Puh.  L  No.  262.  36  Stat.  629  (1910). 

oPub.  L  264.  37  Stat.  302  (1912). 

*See  Final  Acts  of  the  Conference  of  Contracting 
Govenunents  to  the  International  Convention  for 
the  Safety  of  Life  at  Sea,  1974.  on  the  Global 
Maritime  Distress  and  Safety  System,  London 
(1968)  (19S8  SOLAS  Amendments). 

'"Report  and  Order.  7  FCC  Red  at  951. 

■  ■  The  Commission  implemented  Section  365  of 
the  Communications  Act — a  provision  created  by 
Section  206  of  the  1996  Telecommunications  Act — 
by  Order  released  April  12. 1996.  See  Amendment 
of  the  Commission's  Rule  to  Conform  the  Maritime 
Service  Rules  to  the  Provisions  of  the 
Telecommunications  Act  of  1996.  Order,  11  FCC 
Red  17069  (1996). 


installation.  Although  these  operators 
may  have  other  duties  on  board  the 
vessel,  one  of  them  must  be  dedicated 
to  operating  the  GMDSS  installation 
during  an  emergency,  while  the  other 
operator  serves  as  a  backup. '^  In 
addition  to  the  two  licensed  operators 
on  board,  the  vessel  owner  must  choose 
among  three  maintenance  methods: 
duplication  of  equipment,  shore-based 
maintenance,  and/or  at-sea 
maintenance.  13  If  at-sea  maintenance  is 
chosen,  the  vessel  must  carry  one 
person  licensed  by  the  Commission  to 
maintain  the  GMDSS  radio 
installation.  ■'  The  number  and  types  of 
maintenance  options  required  depend 
on  the  routes  of  the  vessel. 

4.  After  having  carefully  reviewed  the 
arguments  of  ARA,  the  opposition 
pleading  submitted  by  the  American 
Institute  of  Merchant  Shipping,  and 
Congressional  correspondence,  we 
afiirm  our  original  decision.  All 
arguments  presented  by  the  petitioner 
and  commenters  are  essentially  the 
same  as  those  previously  considered  by 
the  Commission."  Moreover,  these 
issues  are  the  same  as  those  examined 
by  the  international  maritime 
commimity  during  the  development  of 
the  GMDSS. 

5.  At-sea-maintenance  for  GMDSS 
vessels.  In  adopting  the  GMDSS  rules  in 
1992,  we  found  that  requiring  two 
licensed  GMDSS  radio  operators  and 
providing  maintenance  options  based 
on  vessels'  routes  would  ensure  safety  at 
sea.'*  All  safety  concerns  were  reviewed 
by  the  IMO  and  again  in  the 
Commission's  Report  and  Order  with 
emphasis  on  U.S.  vessels.  In  addition, 
the  Commission  concurred  with  the 
IMO  view  that,  in  considering  the 
proper  operation  of  radio  equipment, 
requiring  two  licensed  GMDSS  radio 
operators  is  superior  to  reUance  on  one 
individual  who  might  be  unable  to 
perform  commimications  during  a 
distress  situation. '7  The  GMDSS 
requires  multiple  radio  operators  who 


"47  CF.R.  580.1073. 

■'The  term  "duplication  of  equipment"  refers  to 
carrying  redundant  systems  to  meet  GMDSS 
functional  requirements  as  specified  in  47  C.F.R. 
§80. 1105(g).  The  term  "shorcbased  maintenance" 
refers  to  maintaining  and  repairing  GMDSS  systems 
at  ports  of  call  as  specified  in  47  CF.R.  §  80.1105(1). 
The  term  "at-sea  maintenance"  refers  to  carrying  at 
least  one  person  qualified  to  maintain  and  repair 
.GMDSS  systems  while  the  vessel  is  at  sea,  as 
specified  in  47  CF.R.  §  80.1105(j). 

'*47  CF.R.  $80.1074. 

■'See  Report  and  Order.  7  FCC  Red  at  955-58. 

'•Id.  at  954. 

■''This  position  was  reaffirmed  at  the  World 
Administrative  Radio  Conference  held  in  February 
1992  (WARC-92),  where  the  international 
community  conformed  the  intematiotul  Radio 
Regulations  to  the  1988  SOLAS  Amendments 
coDceming  this  point 
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are  familiar  with  the  radio  equipment 
and  who  use  it  daily  to  satisfy  the  ship's 
operational  needs.  They  tnust  be 
Ucensed  and  familiar  with  GNfDSS 
emergency  procedures,  and  possess  the 
basic  technical  skills  necessary  to 
replace  equipment  and  adjust  antennas. 

6.  In  response  to  safety  concerns 
expressed  by  ARA  and  others  about 
operator  availability  during  a  distress 
situation,  we  adopted  the  Coast  Guard's 
suggestion  that  the  radio  operator  and 
his/her  alternate  must  be  listed  on  the 
ship's  station  bill.  Further,  the 
Commission's  GMDSS  rules  implement 
the  Safety  Convention  regulations  that 
require  vital  safety  commimications 
equipment  to  be  functioning  properly 
before  a  ship  leaves  port.  Moreover,  in 
1996  Congress  endorsed  the  GMDSS 
requirements  set  forth  in  the  Safety 
Convention,  which  do  not  require  at-sea 
maintenance.  Congress,  the  Safety 
Convention,  and  the  Commission's 
GMDSS  rules  are  in  agreement 
concerning  at-sea  maintenance. 

7.  In  an  effort  to  fully  address  the 
safety  issues  raised  regarding  at-sea 
maintenance  for  GMDSS  vessels,  we  are 
amending  Section  80.1074(b)  to  require 
that  all  at-sea  maintenance  be 
conducted  by  an  FCC-licensed 
technician  holding  a  GMDSS  Radio 
Maintaiher's  License,  and  providing  a 
grace  period  until  February  1999  so  that 
existing  technicians  have  an 
opportunity  to  obtain  the  license.  In 
1993,  the  Commission  amended  Part  13 
of  the  rules,  creating  a  GMDSS  Radio 
Maintainer's  License  to  ensure  that  only 
qualiried,  FCC-licensed  technicians 
would  provide  at-sea  maintenance  on 
board  GMDSS-equipped  vessels.'*  In 
order  to  be  licensed  by  the  Commission 
as  a  GMDSS  Radio  Maintainer,  an 
applicant  must  pass  a  written 
examination  demonstrating  knowledge 
of  GMDSS  systems  and  repair 
procedures. "  We  are  amending  the 
rules  to  reflect  the  Commission's  intent 
in  creating  the  new  GMDSS  Radio 
Maintainer's  License.^ 


■■Amendment  of  Part  13  of  the  Commission's 
Rules  to  Privatize  the  Administration  of 
Examinations  for  Commercial  Operator  Licenses 
and  to  Clarify  Certain  Rules.  FO  Docket  No.  92-206. 
Report  and  Order,  B  FCC  Red  1046  (1993).  See  also 
.  Public  Notice.  8  FCC  Red  919  (1993). 

'•47  C.F.R.§  13.203(a)(7). 

^In  creating  the  GMDSS  Maintainer's  License  in 
1993.  the  Commission  postponed  amending 
S  80.1074(b)  pending  final  resolution  of  the 
maintenance  issues  in  the  subject  Petition  for 
Reconsideration.  Now  that  the  maintenance  issues 
have  been  resolved,  this  amendment  is  necessary  in 
order  to  ensure  that  at-sea  maintenance  is  provided 
by  qualified  individuals.  A  notice  and  comment 
rulemaking  proceeding  in  this  matter,  however,  is 
unnecessary  and  would  be  contrary  to  the  public 
interest.  See  47  CFR  §  1.412(c).  5  USC  §  553(b)(B). 


8.  Presently,  Section  80.1074(b) 
permits  at-sea  maintenance  to  be 
performed  by  a  licensed  technician 
holding  either  a  First  Class 
Radiotelegraph  Operator's  Certificate 
(T-1),  Second  Class  Radiotelephone 
Operator's  Certificate  (T-2),  or  a  General 
Radiotelephone  Operator  License  (G).  In 
order  to  minimize  the  impact  of  this 
amendment  on  vessel  operators  that 
may  have  already  made  arrangements 
for  at-sea  maintenance,  we  are  providing 
a  grace  period  whereby  persons  holding 
the  non-GMDSS  related  licenses  listed 
above  will  have  ample  opportunity  to 
take  the  examination(s)  required  to 
obtain  a  GMDSS  Maintainer's  License. 
Therefore,  persons  holding  a  T-1,  T-2, 
or  G  may  serve  as  an  at-sea  maintainer 
on  GMDSS  vessels  until  the  full 
implementation  of  the  GMDSS  on 
February  1, 1999. 

9.  Transition  period.  The  Commission 
no  longer  has  the  statutory  authority  to 
require  GMDSS  vessels  to  carry  a 
manual  Morse  code  radiotelegraph 
installation.  Section  365  of  the 
Communications  Act  prohibits  any 
requirement  that  compulsory  vessels 
carry  manual  Morse  code  radiotelegraph 
installations,  so  long  as  they  operate  in 
accordance  with  the  GMDSS  provisions 
of  the  Safety  Convention  and  have  been 
certified  by  the  U.S.  Coast  Guard  as 
having  GMDSS  equipment  installed  and 
operating  in  good  working  condition.^' 
On  April  12, 1996,  the  Commission 
released  an  Order  implementing  Section 
365  of  the  Communications  Act  by 
revising  the  general  exemption  in  47 
CFR  §  80.836.  Furthermore, 
perpetuating  an  outmoded  ship-to-ship 
manual  Morse  code  radiotelegraph 
system  on  500  kHz  that  has  little 
potential  to  communicate  with  radio 
stations  of  the  major  maritime  nations 
risks  American  lives  and  property.22 
Many  countries  are  already  in  the 
process  of  eUminating  the  500  kHz 
manual  Morse  code  system  and 
converting  their  ships  to  GMDSS. 
Further,  the  Coast  Guard  has  already 
eliminated  its  shore  watch  on  500  kHz. 
Thus,  carrying  dual  systems  is  not 
required  by  the  international  regulations 
and  would  be  an  unnecessary  burden 
for  the  U.S.  shipping  industry. 

10.  Ordering  Clauses.  It  is  further 
ordered  that,  pursuant  to  the  authority 
contained  in  Sections  4(i)  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  303(r), 
and  the  authority  contained  in  section 
553(b)(B)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B),  and 
Section  1.412(c)  of  the  Commission's 


"47U.S.C.  S363. 

22  Report  and  Order,  7  FCC  Red  at  953. 


Rules,  47  CFR  1.412(c),  part  80  of  the 
Commission's  Rules  is  amended  as  set 
forth  below,  effective  October  29, 1998. 

11.  It  is  further  ordered  that,  pursuant 
to  the  authority  contained  in  Sections 
4(i).  303(r),  and  405  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C  154(i),  303(r).  and 
405,  and  Section  1.429(i)  of  the 
Commission's  Rules,  47  CFR  1.429(i), 
the  Petition  for  Partial  Reconsideration 
filed  by  the  American  Radio  Association 
is  denied. 

12.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  80 

Marine  safety,  Telegraph,  Vessels, 
Global  maritime  distress  and  safety 
system  (GMDSS). 

Federal  (Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

Part  80  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  Part  80  is 
amended  as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154,  303,  307(e) 
unless  otherwise  noted.  Interpret  or  apply  48^ 
Stat.  1064-1068, 1081-1105,  as  amended;  47 
U.S.C.  151-155,  301-609;  3  UST  3450.  3  UST 
4726. 12  UST  2377. 

2.  Section  80.1074  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  80.1074    Radio  maintenance  personnel 
for  at-sea  maintenance. 


(b)  The  following  licenses  qualify 
personnel  as  GMDSS  radio  maintainers 
to  perform  at-sea  maintenance  of 
equipment  specified  in  this  subpart.  For 
the  piu-poses  of  this  subpart,  no  order  is 
intended  by  this  listing  or  the 
alphanumeric  designator. 

(1)  GM:  GMDSS  Maintainer's  License; 

(2)  GB:  GMDSS  Operator's/ 
Maintainer's  License;  or, 

(3)  Until  February  1, 1999: 

(i)  T-1:  First  Class  Radiotelegraph 
Operator's  Certificate; 

(ii)  T-2:  Second  Class  Radiotelegraph 
Operator's  Certificate;  or, 

(iii)  G:  General  Radiotelephone 
Operator  License. 

(FR  Doc.  98-25043  Filed  »-17-98;  8:45  am] 
BtUMG  CODE  tnX-01-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
[I.D.091198A] 

Atlantic  Tuna  Fisheries;  Atlantic 
Biuefin  Tuna  General  Category 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Opening  of  New  York  Bight 

fishery. 

SUMMARY:  NMFS  opens  the  Atlantic 
Biuefin  Tuna  (BFT)  General  category 
New  York  Bight  fishery.  This  action  is 
being  taken  to  provide  for  General 
category  fishing  opporfunities  in  the 
New  York  Bight  area  only  and  to  ensure 
additional  collection  of  biological 
assessment  and  monitoring  data. 
DATES:  Effective  September  16.  1998,  1 
a.m.  local  time  until  September  30, 
1998,  or  until  the  date  that  the  set-aside 
quota  is  determined  to  have  been  taken, 
which  will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Uitterhoeve  301-713-2347,  or  Pat 
Scida, 978-281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  BFT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285. 


Implementing  regulations  at  50  CFR 
285.22  subdivide  the  U.S.  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 

Section  285.22(a)(3)  was  amended  on 
May  21.  1998  (63  FR  27862)  to  permit 
implementation  of  the  set-aside  for  the 
traditional  fall  New  York  Bight  fishery 
when  the  coast-wide  General  category 
fishery  has  been  closed  in  any  quota 
period.  The  New  York  Bight  set-aside 
area  is  defined  as  the  waters  south  and 
west  of  a  straight  line  originating  at  a 
point  on  the  southern  shore  of  Long 
Island  at  72''27'  W.  long.  (Shinnecock 
Inlet)  and  running  SSE  150"  true,  and 
north  of  38°47'  N.  lat.  (Delaware  Bay). 
This  regulatory  amendment  allows  for 
more  flexibility  in  making  the  quota  of 
10  mt  set  aside  for  this  area  available, 
to  coincide  with  the  presence  of  BFT  in 
the  Mud  Hole  area.  Previously,  on 
August  8,  1998,  NMFS  closed  the 
CJeneral  category  for  the  June-August 
period,  and  on  September  8, 1998, 
NMFS  closed  the  General  category 
fishery  for  September.  The  New  York 
Bight  fishery  will  open  effective 
Wednesday,  September  16, 1998,  1  a.m. 
local  time  until  September  30,  1998,  or 
until  the  date,  that  the  set-aside  quota  is 
determined  to  have  been  taken,  which 
will  be  published  in  the  Federal 
Register,  if  necessary.  Upon  the 
effective  date  of  the  New  York  Bight 
opening,  persons  aboard  vessels 
permitted  in  the  Cieneral  category  may 
fish  for,  retain,  possess,  or  land  large 
medium  and  giant  BFT  only  in  the  New 
York  Bight  set-aside  area  specified 


above,  until  the  set-aside  quota  for  that 
area  has  been  harvested.  BFT  hcirvested 
from  waters  outside  the  defined  set- 
aside  area  may  not  be  brought  into  the 
set-aside  area.  Vessels  permitted  in  the 
Charter/Headboat  category,  when 
fishing  for  large  medium  and  giant  BFT, 
are  subject  to  the  same  rules  as  C^neral 
category  vessels  when  the  General 
category  is  open. 

The  announcement  of  the  closure  date 
will  be  filed  with  the  Office  of  the 
Federal  Register,  and  further 
communicated  through  the  Highly 
Migratory  Species  (HMS)  Fax  Network, 
the  HMS  Information  Line.  NOAA 
weather  radio,  and  Coast  Guard  Notice 
to  Mariners.  Although  notification  of  the 
closure  will  be  provided  as  far  in 
advance  as  possible,  fishermen  are 
encouraged  to  call  the  HMS  Information 
Line  to  check  the  status  of  the  fisherj' 
before  leaving  for  a  fishing  trip.  The 
phone  numbers  for  the  HMS 
Information  Line  are  (301)  713-1279  and 
(978)  281-9305.  Information  regarding 
the  Atlantic  tuna  fisheries  is  also 
available  toll-free  through  NextLink 
Interactive,  Inc.,  at  (888)  USA-TUNA.~~ 

Classification 

This  action  is  taken  under  50  CFR 
285.22  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  971  et  seq. 

Dated:  September  14, 1998. 
Bruce  C.  Morehead. 
Acting  Director,  Office  qf  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  98-24991  Filed  9-14-98;  4:47  pm] 
BILUNG  CODE  3510-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  nnaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  545,  560 
[No.  98-92] 
RIN  1550-nAB21 

Letters  of  Credit,  Suretyship  and 
Guaranty 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  proposing  to 
amend  its  regulations  to  clarify  that  a 
Federal  savings  association  may  act  as 
guarantor  and  may  issue  letters  of 
credit.  Additionally,  the  proposed  rule 
would  impose  restrictions,  based  on 
safety  and  soundness,  on  suretyship  and 
guaranty  agreements  issued  by  Federal 
and  state-chartered  savings  associations. 
The  OTS  is  also  requesting  comment  on 
whether  it  should  adopt  a  regulation 
addressing  the  escrow  authority  of 
Federal  savings  associations. 
DATES:  Comments  must  be  received  on 
or  before  November  17, 1998. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington,  DC  20552, 
Attention  Docket  No.  98-92.  These 
submissions  may  be  hand-delivered  to 
1700  G  Street,  N.W.,  from  9:00  a.m.  to 
5:00  p.m.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  Fa3( 
Number  (202)  906-7755;  or  they  may  be 
sent  by  e-mail: 

public.info@ots.treas.gov.  Those 
commenting  by  e-mail  should  include 
their  name  and  telephone  number. 
Comments  will  be  available  for 
inspection  at  1700  G  Street,  N.W.,  from 
9:00  a.m.  until  4:00  p.m.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Magrini,  Senior  Project 
Manager,  (202)  906-5744,  Supervision 
Policy;  Raynette  Gutrick,  Attorney,  (202) 


906-6265,  Regulations  and  Legislation 
Division  or  Karen  Osterloh,  Assistant 
Chief  Counsel,  (202)  906-6639, 
Regulations  and  Legislation  Division, 
Chief  Coimsel's  Office,  Office  of  Thrift 
Supervision.  1700  G  Street  N.W., 
Washington.  D.C.  20552. 
SUPPLEMENTARY  INFORMATION:  The  OTS 
is  proposing  this  rule  to  clarify  a  Federal 
savings  association's  authority  to  act  as 
guarantor  and  to  issue  letters  of  credit. 
Additionally,  the  proposed  rule  would 
impose  restrictions,  based  on  safety  and 
soundness,  on  suretyships  and  guaranty 
agreements  issued  by  Federal  and  state- 
chartered  savings  associations.  The  OTS 
also  is  seeking  comment  on  whether  it 
should  adopt  a  regulation  to  address  the 
escrow  authority  of  Federal  savings 
associations. 

I.  Suretyship  and  Guaranty 

Section  5(b)(2)  of  the  Home  Owners' 
Loan  Act  (the  "HOLA")  provides  "(t)o 
such  extent  as  the  Director  may 
authorize  in  wnriting,  a  Federal  savings 
association  *  *  *  may  be  surety  as 
defined  by  the  Director  *   *   *"  '  The 
OTS's  current  regulations  at  12  CFR 
545.103  authorize  Federal  savings 
associations  to  act  as  surety  subject  to 
several  requirements. 

The  OTS  is  proposing  to  make  several 
modifications  to  the  surety  regulation. 
Initially,  the  OTS  would  move  this 
regulation  fi'om  part  545,  which  governs 
the  general  operations  of  Federal 
savings  associations,  to  Part  560. 
subpart  A.  which  addresses  the  lending 
and  investment  powers  of  Federal 
thrifts.  See  proposed  §  560.45. 

Neither  HOLA  nor  the  current  OTS 
regulations  specifically  address  a 
Federal  savings  association's  authority 
to  issue  a  guaranty.  Under  a  suretyship 
agreement,  the  surety  is  bound  with  its 
principal  to  pay  or  perform  an 
obligation  to  a  third  party.  ^  Under  a 
guaranty  agreement,  on  the  other  hand, 
the  guarantor  agrees  to  satisfy  the 
obligation  of  the  principal  to  another 
only  if  the  principal  fails  to  pay  or 
perform.3  While  both  a  surety  and 
guarantor  agree  to  be  bound  for  the 
principal,  there  are  other  differences 
between  the  two  types  of  agreements.  A 
surety  is  usually  bound  with  the 
principal  by  the  same  instnmient. 


which  is^xecuted  simultaneously.*  On 
the  other  hand,  a  guarantor  usually 
enters  into  a  separate  agreement  with 
the  third  party  in  which  the  principal 
does  not  join.^  The  guaranty  agreement 
is  usually  entered  into  before  or  after 
that  of  the  principal,  and  is  often 
founded  on  a  separate  consideration 
from  that  supporting  the  contract  of  the 
principal.* 

The  OTS  and  its  predecessor,  the 
Federal  Home  Loan  Bank  Board 
("FHLBB"),  have  long  recognized  that 
the  authority  of  a  Federal  savings 
association  to  act  as  guarantor  is 
subsumed  within  section  5(b)(2)  of  the 
HOLA.'  To  clarify  this  point,  proposed 
§  560.45  would  specifically  state  that  a 
Federal  savings  association  is  also 
authorized  to  act  as  guarantor. 

Currently,  §545.103  contains  various 
provisions  designed  to  ensure  the  safety 
and  soundness  of  surety  agreements  by 
Federal  savings  associations.  These 
safety  and  soundness  concerns  are  the 
same  for  suretyship  and  guaranty 
agreements  by  state-chartered  savings 
associations.  Accordingly,  the  OTS 
proposes  to  incorporate  these 
requirements  in  part  560.  subpart  B. 
which  contains  the  safety  and 
soundness-based  lending  and 
investment  restrictions  applicable  to  all 
savings  associations.  Proposed 
§  560.115(a)  would  state  that  to  the 
extent  that  a  savings  association  has  the 
legal  authority  to  do  so.  it  may  enter 
into  an  agreement  to  act  as  surety  or 
guarantor,  if  the  agreement  meets  stated 
requirements.  Proposed  section 
560.115(b)  is  a  new  provision,  which 
explains  the  terms  "suretyship  and 
guaranty  agreement." 


1 12  U.S.CA.  1464(b)(2)  (West  1998). 

^Black's  Law  Dictionary  I44i-i2  (6th  ed.  1990). 

3/d.  at705. 


«W.  at  1441-42. 

>ld. 

''Id.  Suretyship  and  guaranty  agreements  are 
similar  to  letters  of  credit  to  the  extent  that  they  are 
used  for  a  common  purpose — ensuring  against  the 
obligor's  nonperformance.  Under  a  letter  of  credit, 
however,  the  savings  association's  obligation  to 
honor  depends  on  the  presentation  of  specified 
documents  and  not  upon  non-documentary 
conditions  or  resolutions  of  questions  of  law  or  fact 
at  issue  between  the  account  party  and  the 
beneficiary.  See  12  CFR  560.120(a)  (1998). 

'  See  e.g..  48  FR  23032,  23043  (May  23,  1983) 
(stating  that  section  5(b)(2)  of  the  HOLA  empowers 
the  FHLBB  to  authoriie  by  regulation  the  issuance 
of  suretyship  devices  by  Federal  savings 
associations  for  the  purpose  of  guaranteeing  the 
~  obligations  of  others);  FHLBB  Op.  Assoc.  Gen 
Counsel  (July  5, 1983)  (permitting  the  association  to 
act  as  surety  or  guarantor  under  section  5(b)(2)  of 
the  HOLA).  See  also  12  CFR  545.16(a)(3)  (1998) 
("surety"  means  surety  under  real  and/or  personal 
suretyship,  and  includes  guarantor). 
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Proposed  §  560.115(c)  would  contain 
four  restrictions  on  surety  and  guaranty 
agreements.  The  first  restriction  is  new. 
It  would  require  that  the  association's 
obligation  under  the  suretyship  or 
guaranty  agreement  be  limited  to  a  fixed 
amount  and  limited  in  duration. 
Without  a  restriction  limiting  the 
amount  and  duration  of  the  agreement, 
a  Federal  savings  association  may  take 
on  more  risk  than  it  bargained  for  in  the 
agreement.  The  remaining  three 
restrictions  are  based  on  the  current  rule 
on  suretyship  agreements  at  §  545.103. 
Under  the  proposed  rule,  a  savings 
association  may  enter  into  an  agreement 
only  if  its  performance  under  the 
agreement  (e.g.,  the  payment  of  the 
obligation  on  behalf  of  the  principal) 
would  create  a  loan  or  other  investment 
that  is  authorized  for  the  association 
under  applicable  law.  Additionally,  the 
savings  association's  obligation  under 
the  agreement  would  be  treated  as  a 
contractual  commitment  to  advance 
funds  to  the  principal  under  the  loans- 
to-one-borrower  limits  and  loans  to 
insider  restrictions.  Finally,  the  savings 
association  must  take  and  maintain  a 
perfected  security  interest  in  collateral 
sufficient  to  cover  its  obligation  under 
the  agreement. 

The  proposed  rule  would  modify  the 
collateral  requirements  currently 
imposed  under  existing  §  545.103. 
Under  the  current  rule,  a  Federal 
savings  association  must  take  and 
maintain  a  security  interest  in  real  estate 
or  marketable  securities  equal  to  110 
percent  of  its  obligation  imder  the 
agreement.^  If  the  collateral  is  real 
estate,  the  Federal  savings  association 
must  establish  the  value  of  the  property 
by  a  signed  appraisal  consistent  with  12 
CFR  part  564.  If  the  collateral  is 
marketable  securities,  the  Federal 
savings  association  must  be  authorized 
to  invest  in  the  securities  and  must 
ensure  that  the  value  of  the  securities  is 
equal  to  110  percent  of  the  obligation  at 
all  times.  These  requirements  are 
retained  for  all  savings  associations  at 
proposed  §  560.45(d)(1). 

The  proposed  rule,  however,  would 
permit  a  savings  association  to  hold 
collateral  of  a  lesser  amount  under 
certain  circumstances.  This  new 
provision  is  modeled  on  the  Office  of 
Comptroller  of  the  Currency's  (OCC) 
rule  on  suretyship  and  guaranty 
agreements.'  Under  proposed 
§  560.45(d)(2).  a  savings  association 
would  be  permitted  to  maintain  a 
security  interest  equal  to  100  percent  of 
the  obligation,  if  the  collateral  is  cash, 
obligations  of  the  United  States  or  its 


agencies,  obligations  fully  guaranteed  by 
the  United  States  or  its  agencies  as  to 
principal  and  interest,  or  notes,  drafts, 
or  bills  of  exchange  or  bankers' 
acceptances  that  are  eligible  for 
rediscount  or  purchase  by  a  Federal 
Reserve  Bank. '0 

The  OTS  requests  comment  on 
whether  there  are  other  suretyship, 
guaranty,  or  similar  arrangements  that 
the  OTS  should  permit  either  by  rule  or 
through  an  approval  process.  For 
example,  the  OCC  has  determined  that 
an  arrangement  whereby  a  national  bank 
holds  out  to  the  public  that  it  will  honor 
checks  drawn  on  it  up  to  a  certain 
amoimt.  is  essentially  an  agreement  by 
the  bank  to  extend  credit  to  the 
depositor  and  is  a  permissible  activity." 
The  OTS  requests  comment  on  whether 
the  final  rule  should  clarify  how  it  will 
treat  such  arrangements. 

n.  Letters  of  Credit  and  Other 
Independent  Undertakings 

Under  existing  OTS  and  FHLBB 
precedent.  Federal  savings  associations 
are  authorized  to  issue  letters  of  credit. 
Although  the  HOLA  does  not  explicitly 
confer  the  authority  to  issue  letters  of 
credit,  both  agencies  determined  that 
the  express  authority  to  invest  in  or 
make  loans  necessarily  includes  the 
authority  to  make  loan  commitments 
and  to  issue  letters  of  credit. '^ 

Until  recently,  the  OTS  regulations 
specifically  authorized  Federal  savings 
associations  to  issue  commercial  and 


»\2  CFR  545.103(b)  (1998). 
»12  CFR  7.1017  (1998). 


■"Certain  provisions  of  existing  §  545. 103  have 
not  been  retained.  For  example,  current  §  545.103(c) 
addresses  what  happens  if  a  Federal  savings 
association  is  required  to  perform  under  the 
suretyship  agreement.  This  section  states  that  a 
Federal  savings  association  would  be  required  to 
treat  the  amount  advanced  as  an  extension  of  credit, 
subject  to  investment  limits  and  other  restrictions 
applicable  to  such  an  extension  of  credit.  The  OTS 
has  not  retained  this  paragraph  because  it 
duplicates  existing  §  560.31(a). 

I '  See  12  CFR  7.7015  (1996). 

■261  FR  50951.  50958  (September  30.  1996).  This 
authority  was  first  recognized  in  1983  by  the 
FHLBB.  which  determined  that  this  power  was 
implicit  under  new  lending  authority  in  the  Gam- 
St.Germain  Depository  Institutions  Act  of  1982 
(DL\).  Pub.  L.  No.  97-320.  96  Stat.  1469  (1982). 
This  lending  authority  included  the  authority  to 
make  secured  or  unsecured  loans  for  commercial, 
corporate,  business,  or  agricultural  purposes 
(currently  12  U.S.C.  1464(c)(2)(A)),  and  the 
authority  to  make  loans  on  the  security  of  liens 
upon  nonresidential  real  property  (currently  12 
U.S.C.  1464(c)(2)(B)).  The  FHLBB  reasoned  that  the 
DIA  was  intended  to  give  Federal  savings 
associations  competitive  parity  with  national  banks 
with  respect  to  credit  services  provided  to  business 
customers.  Because  the  authority  to  issue 
commercial  and  standby  letters  of  credit  was  a  well- 
established  incidental  power  of  national  banks,  the 
FHLBB  determined  that  this  authority  was  also 
conferred  on  Federal  savings  associations.  48  FR 
23032.  23043  (May  23.  1983).  The  FHLBB  also 
noted  that  12  U.S.C.  1464(b)(2).  which  authorizes 
Federal  associations  to  act  as  surety,  supported  this 
determination. 


standby  letters  of  credit. '^  In  the  recent 
rule  on  lending  and  investment,  the 
OTS  proposed  to  include  an  express 
authorization  for  letters  of  credit  in  the 
lending  and  investment  chart  at  12  CFR 
560.30.  However,  the  OTS  deleted  this 
authorizing  provision  in  the  final  rule 
"because  issuing  a  letter  of  credit  is  not 
in  and  of  itself  a  loan  or  investment." 
The  OTS.  nonetheless,  included 
prudent  standards  for  the  issuance  of 
letters  of  credit  and  other  approved 
independent  undertakings  by  all  savings 
associations  at  12  CFR  560.120.  These 
standards,  however,  apply  only  to  the 
extent  that  a  savings  association  has 
legal  power  to  issue  and  commit  to  issue 
letters  of  credit  and  other  approved 
independent  undertakings. 

The  deletion  of  §  545.48  has 
inadvertently  created  confusion  as  to 
whether  Federal  savings  associations 
continue  to  hold  authority  to  issue 
letters  of  credit  and  other  approved 
independent  undertakings.  To  clarify 
this  point,  the  OTS  is  proposing  to  add 
a  new  section  to  part  560,  subpart  A, 
which  addresses  the  lending  and 
investment  powers  of  Federal  saving 
associations.  While  a  letter  of  credit 
technically  is  neither  a  loan  nor  an 
investment,  once  funds  are  advanced 
under  a  letter  of  credit,  the  advance  is 
treated  as  an  extension  of  credit  and  is 
subject  to  investment  limits  and  other 
restrictions  on  lending.  See  §  560.31(a). 
Accordingly,  the  OTS  believes  it  is 
appropriate  to  place  this  new  provision 
in  part  560. 

Proposed  §  560.50  would  state  that  a 
Federal  savings  association  may  issue 
letters  of  credit  and  such  other 
independent  undertakings  as  are 
approved  by  the  OTS,  subject  to  the 
restrictions  of  §  560.120.  Like  existing 
§  560.120,  the  new  section  uses  the 
phrase  "letters  of  credit  and  other 
independent  undertakings."  The  OTS 
has  used  this  phrase  to  encompass 
letters  of  credit  as  well  as  all 
commitments  where  the  Federal  savings 
association's  obligation  to  honor  the 
commitment  is  dependent  solely  on  the 
proper  presentation  of  specified 
documents  regardless  of  extrinsic 
factors  (except  fraud,  forgery,  or  an 
overriding  public  policy  issue).  The 
term  covers  a  broad  array  of  transactions 
including  commercial  letters  of  credit, 
standby  letter  of  credit,  and  other 
undertakings  that  are  functionally 
identical  or  equivalent  to  letters  of 
credit. 

In  the  thrift  context,  the  broad  scope 
of  the  term  "independent  undertakings", 
and  its  recent  evolution  require  close 


■'12  CFR  545.48  (1996).  removed  61  FR  50951 
(September  30.  1996). 
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supervision  and  review  when  such 
undertakings  fall  outside  the  more 
traditional  activities  generally  known  as 
letters  of  credit.  Accordingly,  OTS 
believes  that  allowing  Federal  savings 
associations  to  issue  independent 
undertakings  of  a  type  specifically 
approved  by  OTS  strikes  the  appropriate 
balance  between  allowing  a  Federal 
savings  association  the  flexibility  to 
engage  in  such  transactions  and,  at  the 
same  time,  ensuring  that  thrifts  have 
properly  evaluated  the  risks  posed  by  a 
particular  transaction  consistent  with 
prudent  banking  practice.  OTS 
anticipates  that  its  approval  may  take 
the  form  of  legal  opinions,  general 
guidance,  or  case-by-case  approvals, 
depending  upon  how  the  undertakings 
are  presented  to  the  agency.'* 

III.  Escrow  Accounts 

Although  the  HOLA  does  not 
expressly  address  escrow  accounts,  the 
OTS  and  the  FHLBB  have  authorized 
Federal  savings  associations  to  provide 
escrow  services  in  several  instances.  For 
example,  the  FHLBB,  in  1959  issued  a 
policy  statement  permitting  Federal 
savings  associations  to  provide  escrow 
services  in  connection  with  real  estate 
loans.  This  policy  statement  provided: 

A  Federal  savings  association  may  not  act 
generally  as  an  agent  for  the  public  in 
handling  escrows.  It  may,  however,  handle 
escrows  relating  to  real  estate  loans  it  makes 
and.  to  the  extent  reasonably  incidental  to 
accomplishing  its  express  purposes,  may 
handle  escrows  for  others  involving  the  type 
of  real  estate  transactions  common  to  the 
savings  association  business.'^ 

This  policy  statement  remained 
substantively  unchanged  until  1996 
when  OTS  removed  it  because  the 
"authority  to  establish  escrow  accounts 
is  subsumed  within  the  authority  of 
Federal  savings  associations  to  make 
loans  and  does  not  need  to  be 
specifically  identified  in  the  CFR."  '* 

Some  questions  have  been  raised 
concerning  the  scope  of  Federal  savings 
associations'  authority  to  handle  escrow 
accounts  that  are  not  related  to  loans. 
For  example,  even  while  the  policy 
statement  was  effective,  the  OTS 
indicated  that  fiduciary  activities 
involving  non-discretionary  activities 
such  as  escrow  or  safekeeping  services, 
or  acting  as  a  custodian  or  paying  agent 
are  implicit  in  the  express  powers  of 
Federal  savings  associations,  including 
deposit  powers." 


More  recently,  the  OTS  issued  an 
opinion  stating  that  a  Federal  savings 
association  may  hold  an  accoimt  that 
would  escrow  funds  representing  down- 
payments  on  vacations  for  its  customer, 
a  vacation  organizer.'*  The  OTS 
concluded  that  the  activity  fell  within 
the  incidental  powers  of  Federal  savings 
associations."  The  OTS  reasoned  that 
the  proposed  escrow  service  would 
allow  the  savings  association  to  provide 
its  customer  with  more  convenient 
access  to  needed  financial  services  and 
is,  thus,  consistent  with  Congress'  intent 
that  Federal  savings  associations  meet 
the  needs  of  their  business  customers. 
Moreover,  the  OTS  found  that  the 
proposed  escrow  service  is  similar  to 
deposit  taking  and  other  escrow, 
safekeeping  and  document  custodian 
services  that  Federal  savings 
associations  are  already  authorized  to 
conduct.  Further,  the  OTS  noted  that 
the  proposed  escrow  activities  would 
support  funds  intermediation  by 
facilitating  the  conduct  of  financial 
transactions  and  would  permit  thrifts  to 
compete  more  equally  with  commercial 
banks,  which  are  permitted  to  provide 
such  services.2o 

While  the  OTS  has  not  proposed  any 
new  regulatory  text  on  escrow  accoimts 
in  today's  rulemaking,  it  requests 
comment  whether  it  should  issue  a  rule 
clarifying  the  scope  of  escrow  authority 
of  Federal  savings  associations. 
Commenters  are  also  specifically  asked 
to  address  whether  the  OTS  should 
place  any  restrictions  on  the  exercise  of 
the  escrow  authority. 

rV.  Executive  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  proposed 
regulation  does  not  constitute  a 
"significant  regulatory  action"  for  the 
purpose  of  Executive  Order  12866. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  OTS  certifies 
that  this  proposed  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Today's  proposed  rule  would  not 


'♦See  61  FR  50951.  50958  (September  30, 1996). 

"12  CFR  556.2  (1996). 

1*61  FR  50951.  50961  (September  30,  1996). 

"OTS  Regulatory  Handbook:  Trust  Activities. 
S 140  (1992)  and  Op.  Chief  Counsel  (October  17, 
1995)  (The  authority  to  engage  in  these  basic 
banking  activities  is  derived  from  the  incidental 


powers  doctrine,  not  from  section  5(n)  of  the  HOLA. 
Thus,  a  Federal  savings  association  is  not  required 
to  obtain  trust  powers  "to  perform  limited  duties 
and  responsibilities  such  as  escrow,  safekeeping,  or 
custodian  services,  even  though  the  performance  of 
such  duties  requires  a  degree  of  trust  and  care.") 

'«OTS  Op.  Chief  Counsel  (August  19, 1998). 

'»  See  OTS  Op.  Acting  Chief  Counsel  (March  25, 
1994)  at  7-8  and  (October  17, 1994)  at  4-5,  which 
set  forth  the  factors  that  OTS  considers  in  its 
incidental  powers  analysis. 

»In  a  OCC  Utter  No.  86-11  (1986),  the  OCC  did 
not  object  to  an  impound  arrangement  where  the 
bank  without  trust  powers  would  receive  as 
deposits  the  funds  submitted  by  subscril>ers  to  a 
limited  partnership. 


impose  any  additional  burdens  or 
requirements  on  small  entities.  Rather, 
the  proposed  rule  simply  clarifies  the 
authority  of  Federal  savings  associations 
to  act  as  guarantor  and  issue  letters  of 
credit.  While  the  proposed  rule  also 
restricts  the  circumstances  under  which 
Federal  and  state-chartered  savings 
associations  may  enter  into  surety  and 
guaranty  agreements,  the  proposed 
restrictions  are  the  minimum  necessary 
for  safe  and  sound  operations  and 
should  not  impose  a  significant  burden 
on  small  savings  associations. 

VI.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L, 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OTS  has  determined  that  the 
proposed  rule  will  not  result  in 
expenditiires  by  state,  local,  or  tribal 
governments  or  by  the  private  sector  of 
$100  million  or  more.  Accordingly,  this 
rulemaking  is  not  subject  to  section  202 
of  the  Unfunded  Mandates  Act. 

List  of  Subjects 

12  CFR  Part  545 

Consumer  protection.  Credit, 
Electronic  funds  transfers.  Investments, 
Manufactured  homes.  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  560 

Consumer  protection.  Investments, 
Manufactured  homes,  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  amends  chapter  V,  title  12, 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  545— [AMENDED] 

PART  560— LENDING  AND 
INVESTMENT 

1.  The  authority  citation  for  part  560 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464, 1467a,  1701J-3, 1828,  3803,  3806;  42 
U.S.C  4106. 
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S 545.103    [RadMtgnatwlasS560.1l5] 

2.  Section  545.103  is  redesignated  as 
§  560.115  and  revised  to  read  as  follows: 

$560,115   Suretyship  and  guaranty. 

(a)  May  a  savinffs  association  act  as 
surety  or  guarantor?  To  the  extent  that 
a  savings  association  has  legal  authority 
to  do  so,  it  may  enter  into  an  agreement 
to  act  as  surety  or  guarantor  if  the 
agreement  meets  the  requirements  of 
this  section. 

(b)  What  is  a  suretyship  or  guaranty 
agreement?  Under  a  suretyship  or 
guaranty  agreement,  a  savings 
association  is  bound  with  its  principal 
to  pay  or  perform  an  obligation  to  a 
third  person.  Under  a  guaranty 
agreement,  a  savings  association  agrees 
to  satisfy  the  obligation  of  the  principal 
only  if  the  principal  fails  to  pay  or 
perform. 

(c)  What  requirements  apply  to  these 
agreements?  A  savings  association  may 
enter  into  a  suretyship  or  guaranty 
agreement  if  the  agreement  meets  each 
of  the  following  requirements: 

(1)  The  savings  association's 
obligations  under  the  agreement  are 
limited  to  a  fixed  dollar  amount  and  are 
limited  in  duration. 

(2)  The  savings  association's 
performance  under  the  agreement 
would  create  a  loan  or  other  investment 
that  is  authorized  under  applicable  law. 

(3)  The  savings  association's 
obligation  under  the  agreement  is 
treated  as  a  contractual  commitment  to 
advance  ftmds  to  the  principal  under 

§  560.93  of  this  part  and  §  563.43  of  this 
chapter. 

(4)  The  savings  association  must  take 
and  maintain  a  perfected  security 
interest  in  collateral  sufficient  to  cover 
its  total  obligation  under  the  agreement. 

(d)  What  collateral  is  sufficient? 

(1)  The  savings  association  must  take 
and  maintain  a  perfected  security 
interest  in  real  estate  or  marketable 
securities  equal  to  at  least  110  percent 
of  its  obligation  under  the  agreement, 
except  as  provided  in  paragraph  (d)(2) 
of  this  section. 

(i)  If  the  collateral  is  real  estate,  the 
savings  association  must  establish  the 
value  by  a  signed  appraisal  consistent 
with  part  564  of  this  chapter.  The 
savings  association  must  consider  the 
value  of  prior  mortgages,  liens  or  other 
encumbrances  on  the  property,  except 
those  held  by  the  principal  to  the 
suretyship  or  guaranty  agreement. 

(ii)  If  the  collateral  is  marketable 
securities,  the  savings  association  must 
be  authorized  to  invest  in  that  security 
taken  as  collateral.  The  savings 
association  must  ensure  that  the  value 
of  the  security  is  110  percent  of  the 


obligation  at  all  times  during  the  term 
of  agreement. 

(2)  The  savings  association  may  take 
and  maintain  a  perfected  security 
interest  in  collateral  which  is  at  all 
times  equal  to  at  least  100  percent  of  its 
obligation,  if  the  collateral  is: 

(i)  Cash; 

(ii)  Obligations  of  the  United  States  or 
its  agencies; 

(iii)  Obligations  fully  guaranteed  by 
the  United  States  or  its  agencies  as  to 
principal  and  interest;  or 

(iv)  Notes,  drafts,  or  bills  of  exchange 
or  bankers'  acceptances  that  are  eligible 
for  rediscoimt  or  purchase  by  a  Federal 
Reserve  Bank. 

3.  Section  560.45  is  added  to  subpart 
A  to  read  as  follows: 

i  560.45    Suretystiip  and  guaranty 
authority. 

A  Federal  savings  association  is 
authorized  to  enter  into  an  agreement  to 
act  as  surety  or  guaranty,  subject  to  the 
restrictions  in  §  560.115  of  this  part. 

4.  Section  560.50  is  added  to  subpart 
A  to  read  as  follows: 

$560.50    Letters  Of  credn  and  other 
Independent  undertaldnge— authority. 

A  Federal  savings  association  is 
authorized  to  issue  letters  of  credit  and 
may  issue  such  other  independent 
undertakings  as  are  approved  by  the 
OTS,  subject  to  the  restrictions  in 
§560.120  of  this  part. 

Dated:  Septemlwr  14, 1998. 

By  the  OfBce  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 

(FR  Doc.  98-25022  Filed  9-17-98;  8:45  am] 
BiujNO  oooE  (no-oi-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  9fr-ANE-19-AD] 

RIN  2120-AA64 

Airworthiness  Diraptives;  General 
Electric  Aircraft  Engines  CF34  Series 
Turtx>fan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
General  Electric  Aircraft  Engines  (GE) 
CF34  series  turbofan  engines.  This 
proposal  would  require  rework  of  the 


main  fuel  control  (MFC)  to  add  a  flange 
vent  groove  and  installation  of  a 
reworked  MFC  with  improved 
overspeed  protection,  lliis  proposal  is 
prompted  by  reports  of  rapid 
uncommanded  engine  acceleration 
events.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
uncommanded  engine  accelerations, 
which  could  result  in  an  engine 
overspeed,  imcontained  engine  failure, 
and  damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
November  17, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
19-AD,  12  New  England  Executive  Park, 
Buriington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop^faa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Conuhents  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
GEAE  Technical  Publications, 
Attention:  N.  Hanna  MZ340M2, 1000 
Western  Avenue,  Lynn,  MA.  01910. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  Brown,  Controls  Specialist, 
Engine  Certification  Office,  ANE-141, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7129,  fax  (781)238-7199. 
SUPPLBCNTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
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submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodnet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt«of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-19-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  g8-ANE-19-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  Federtd  Aviation  Administration 
(FAA)  has  received  reports  of  rapid 
uncommanded  engine  acceleration 
events  on  certain  General  Electric 
Aircraft  Engines  (GE)  CF34-3A1,  CF34- 
3B  and  CF34-3B1  series  turbofan 
engines.  Subsequent  investigations  have 
revealed  that  fuel  seepage  may  become 
trapped  between  the  main  fuel  control 
(MFC)  and  the  main  fuel  piunp  flanges, 
resulting  in  an  imcommanded  engine 
acceleration,  and  also  preventing  a 
portion  of  the  engine  overspeed 
protection  system  from  properly 
functioning.  Under  specific  conditions, 
the  trapped  fuel  can  lead  to  an 
overspeed  condition  of  sufficient 
severity  to  cause  uncontained  rotor 
failure.  In  addition,  all  GE  CF34  series 
MFCs  contain  a  feature  that  prevents  a 
portion  of  the  overspeed  protection 
system,  called  the  cutback  schedule, 
from  performing  its  intended  function. 
The  cutback  schedule  allows  a  rapid 
reduction  in  fuel  flow  in  the  event  of 
increasing  engine  speed  due  to 
acceleration  above  the  overspeed  cutoff 
region.  This  featiire  can  similarly  permit 
an  uncommanded  engine  acceleration  to 
result  in  an  overspeed  and  imcontained 
rotor  failure.  This  condition,  if  not 
corrected,  could  result  imcontained 
engine  failure,  and  damage  to  the 
aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  CF34  Alert 
Service  Bulletin  (ASB)  No.  A73-18, 
Revision  1,  dated  September  24, 1997, 
and  CF34  ASB  No.  A73-32,  Revision  1, 
dated  September  24, 1997,  that  describe 
procedures  for  reworking  MFCs  by 
adding  a  flange  vent  groove;  and  CF34 


ASB  No.  A73-33,  dated  November  21. 
1997,  and  CF34  ASB  No.  A73-19, 
Revision  1,  dated  February  20, 1998, 
that  describe  procedures  for  installation 
of  a  reworked  MFC  with  unproved 
overspeed  protection. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require,  within  800  hours  time  in 
service  (TIS),  or  120  days  after  the 
effective  date  of  this  AD,  whichever 
occurs  first,  installation  of  a  reworked 
MFC  incorporating  a  flange  vent  groove. 
In  addition,  this  proposed  AD  would 
require  installation  of  a  reworked  MFC 
with  improved  overspeed  protection:  for 
CF34-3A1  and  -3B1  series  engines, 
installed  on  Canadair  Regional  Jet 
aircraft,  within  4,000  hours  TIS  after  the 
effective  date  of  this  AD,  or  24  months 
after  the  effective  date  of  this  AD, 
whichever  occurs  first;  and  for  CF34- 
lA,  -3A,  3A1,  -3A2,  and  -3B  series 
engines,  installed  on  Canadair 
Challenger  aircraft,  at  the  next  hot 
section  inspection,  or  5  years  after  the 
effective  date  of  this  AD,  whichever 
occurs  first.  The  different  calendar  times 
were  determined  based  upon  engine 
utilization  rates  during  Regional  Jet  and 
Challenger  aircraft  operation,  and  based 
upon  shop  and  parts  availability.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
SBs  described  previously. 

There  are  approximately  1,310 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
450  engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  21  work  hours  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figiues,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$567,000.  The  manufacturer  has  advised 
the  FAA  that  labor  allowances  may  be 
provided. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR 11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
tmder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Electric  Aircraft  Engines:  Docket 
No.  98-ANfE-19-AD. 
Applicability:  General  Electric  Aircraft 
Engines  (GE)  CF34-1A,  CF34-3A, -3A1, 
-3A2,  and  CiP34-3B  and  -3B1  series  turtra&n 
engines,  installed  on  but  not  limited  to 
Canadair  aircraft  models  CL-600-2A12, 
-2B16,  and  -2B19. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identiHed  in  the. 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  ADi  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  engine 
accelerations,  which  could  result  in  an 
engine  overspeed,  uncontained  engine 
failure,  and  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  For  all  CF34-3A1  -3B,  and  -3B1 
engines,  with  main  fuel  control  (MFC)  part 
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number  6078T55P02,  P03,  P04,  PCS,  P06, 
P07,  P08,  P09.  or  FIO  installed,  within  800 
hours  time  in  service  (TIS),  or  120  days  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  install  an  MFC  with  a  flange  vent 
groove  reworked  in  accordance  with  the 
Accomplishment  Instructions  of  GE  CF34 
Alert  Service  Bulletin  (ASB)  No.  A73-18, 
Revision  1,  dated  September  24, 1997,  or 
CF34  ASB  No.  A73-32,  Revision  1,  dated 
September  24, 1997,  as  applicable. 

(b)  Install  a  reworked  MFC  with  improved 
overspeed  protection  as  follows: 

(1)  For  all  CF34-1A,  -3A,  and  -3A2,  series 
engines,  install  MFC  part  nimiber 
6047T74P11,  6047T74P12,  or  6091T07P02,  at 
the  next  hot  section  inspection,  or  60  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  in  accordance  with  the 
Accomplishment  Instructions  of  GE  CF34 
ASB  No.  A73-33.  dated  November  21, 1997. 

(2)  For  CF34-3A1,  and  -3B  series  engines, 
installed  on  Canadair  aircraft  models  CL601 
or  CL604  (Challenger  aircraft),  install  MFC 
part  number  6078T55P12, 6078T55P13, 
6078T55P14,  6078T55P15,  or  6078T55P16.  at 
the  next  hot  section  inspection,  or  60  months 
after  the  effiective  date  of  this  AD,  whichever 
occurs  first,  in  accordance  with  the 
Accomplishment  Instructions  of  GE  CF34 
ASB  No.  A73-33,  dated  November  21, 1997. 

(3)  For  CF34-3A1  and  -3B1  series  engines, 
installed  on  Canadair  aircraft  model  CL601R 
(Regional  Jet  aircraft),  install  MFC  part 
number  6078T55P12, 6078T55P13, 
6078T55P14,  6078T55P15,  or  6078T55P16, 
within  4,000  hours  TIS  after  the  effective 
date  of  this  AD,  or  24  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  in  accordance  with  the 
Accomplishment  Instructions  of  GE  CF34 
ASB  No.  A73-19,  Revision  1,  dated  February 
20, 1998. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  diis  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
September  11, 1998. 
David  A.  Downey. 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  98-25009  Filed  9-17-48;  8:45  am] 
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Airworthinass  Diractivaa;  CFM 
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agency:  Federal  Aviation 

Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 

(NPRM). 

SIMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applic^le  to  CFM 
International  CFM56-5  series  tuit>ofan 
engines.  This  proposal  would  reduce 
the  low  cycle  fatigue  (LCF)  retirement 
lives  for  certain  high  pressure  turbine 
rotor  (HPTR)  bont  air  seals,  and  provide 
a  drawdown  schedule  for  those  affected 
parts  with  reduced  LCF  retirement  lives. 
This  proposal  is  prompted  by  results  of 
a  refined  life  analysis  performed  by  the 
manufacturer  that  revealed  minimum 
calculated  LCF  lives  significantly  lower 
than  the  published  LCF  retirement  lives. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  a  LCF 
failure  of  the  HPTR  front  air  seal,  which 
could  result  in  an  uncontained  engine 
failure  and  damage  to  the  aircraft. 
DATES:  Comments  must  be  received  by 
October  19, 1998. 

ADDRESSES:  Submit  comments  in         ... 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  9&-ANE- 
56-AD,  12  New  England  Executive  Park. 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  follovdng  address:  "9-ad- 
engineprop^aa.dot.gov".  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
CFM  International,  Technical 
Publications  Department,  1  Netmiaim 
Way,  Cinciimati,  OH  45215;  telephone 
(513)  552-2981,  fax  (513)  552-2816. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel.  12  New  England 
Executive  Park,  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ganley,  Aerospace  Engineer, 
Engine  Certification  Office.  FAA,  Engine 


and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7138; 
fax  (781) 238-7199. 
SUPPLEMENTARY  INFORMATION: 

Coinments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  afier  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-56-AD."  The 
postcard  will  be  date  stamped  and 
retiuued  to  the  commenter. 

ATailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Regicm.  Office  of  the 
Regional  Coimsel.  Attention:  Rules 
Dodcet  No.  98-ANE-5&-AD,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299. 

Discussion 

During  a  routine  engine  shop  visit,  a 
crack  was  detected  in  a  CFM 
International  CFM56-5  high  pressure 
turbine  rotor  (HPTR)  front  air  seal. 
Investigation  revealed  that  the  crack 
initiated  frxun  a  nick  in  the  scallop  fillet. 
Review  of  the  manufacturing  records 
revealed  doaunented  surface  nicks  in 
the  scallop  area  of  the  cracked  seal,  as 
well  as  three  other  seals.  As  a 
precaution,  these  three  additional  seals 
were  removed  from  service.  As  part  of 
this  investigation,  CFM  International 
also  performed  a  study  using  updated 
Ufing  analyses  that  revealed  that  certain 
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dPTR  front  air  seals  have  minimum 
calculated  low  cycle  fatigue  (LCF)  lives 
that  are  signiHcantly  lower  than 
published  LCT  retirement  lives.  This 
condition,  if  not  corrected,  could  result 
in  a  LCF  failure  of  the  HPTR  front  air 
seal,  which  could  result  in  an 
uncontained  engine  biliue  and  damage 
to  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  CFM 
International  CTM56-5  Service  Bulletin 
(SB)  No.  72-541,  dated  July  27,1998, 
that  describes  the  drawdown  schedule 
for  those  affected  parts  with  reduced 
LCF  retirement  lives. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
reduce  the  LCF  retirement  lives  for 
certain  HPTR  front  air  seals,  and 
provide  a  drawdown  schedule  for  those 
affected  parts  with  reduced  LCF 
retirement  lives.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  SB  described 
previously. 

There  are  approximately  863  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  131 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  and  that  it  would  not  take 
any  additional  work  hours  per  engine  to 
accomplish  the  proposed  actions. 
Assuming  that  the  parts  cost  is 
proportional  to  the  reduction  of  the  LCF 
retirement  lives,  the  required  parts 
would  cost  approximately  $14,000  per 
engine.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,834,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  E)OT 
Regulatory  Policies  and  Procediues  (44 
FR 11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluadon  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 


A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  foUovdng  new  airworthiness 
directive: 

CFM  Interaatioiial:  Docket  No.  98-ANE-56- 
AD. 

Applicability:  CFM  International  CFM56-5 
series  turbofan  engines  installed  on,  but  not 
limited  to.  Airbus  A319  and  A320  series 
aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (g) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  profKised 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  low  cycle  fotigue  failure  of  the 
high  pressure  turbine  rotor  (HPTR)  front  air 
seal,  which  could  result  in  an  uncontained 
engine  bilure  and  damage  to  the  aircraft, 
accomplish  the  following: 

(a)  Remove  from  service  CFM  International 
CFM56-5-A1  and  -5-Al/F  HPTR  front  air 
seals,  Part  Number  (P/N)  1319M11P06, 

1319M11P07, 1319MllP08,and  

1319M11P09,  and  CFM56-5-A1  HPTR  front 
air  seals,  P/N  1319M11P05,  and  replace  with 
a  serviceable  part,  in  accordance  with 
CFM5&-5  Service  Bulletin  (SB)  No.  72-541, 
dated  July  27, 1998.  as  follows: 

(1)  For  seals  that  have  accumulated  less 
than  4,000  cycles  since  new  (CSN)  on  the 
effective  date  of  this  AD,  remove  the  seal 
from  service  prior  to  accumulating  11,000 
CSN. 


(2)  For  seals  that  have  accumulated  4,000 
CSN  or  more,  but  less  than  11,000  CSN  on 
the  e^ctive  date  of  this  AD,  accomplish  the 
following: 

(i)  For  engines  that  have  an  engine  shop 
visit  (ESV)  prior  to  the  seal  acciunulating 
11,000  CSN,  remove  the  seal  from  service 
prior  to  the  seal  accumulating  11 ,000  CSN. 

(ii)  For  engines  that  do  not  have  an  ESV 
prior  to  the  seal  accumulating  11,000  CSN. 
remove  the  seal  from  service  prior  to  the  seal 
accumulating  7,000  cycles  in  service  (QS)^ 
after  the  effective  date  of  this  AD,  or  prior  to 
the  seal  accumulating  15,300  CSN, 
whichever  occxu^  first 

(3)  For  seals  that  have  accumulated  11,000 
CSN  or  more  on  the  effective  date  of  this  AD, 
remove  the  seal  from  service  at  the  next  ESV, 
or  prior  to  the  seal  accumulating  15,300  CSN, 
whichever  occurs  first. 

(b)  Remove  frt)m  service  CFM  International 
CFM56-5A3  HPTR  front  air  seals,  P/N 
1319M11P06. 1319M11P07, 1319M11P08, 
and  1319M11P09,  and  replace  with  a 
serviceable  part,  in  accordance  with  CFM56- 
5  SB  No.  72-541,  dated  July  27, 1998.  as 
follows: 

(1)  For  seals  that  have  accumulated  less 
than  3,000  CSN  on  the  effective  date  of  this 
AD,  remove  the  seal  from  service  prior  to 
acomiulating  7,700  CSN. 

(2)  For  seals  that  have  accumulated  3,000 
CSN  or  more,  but  less  than  7,700  CSN  on  the 
effective  date  of  this  AD,  accomplish  the 
following: 

(i)  For  engines  that  have  an  ESV  prior  to 
the  seal  accumulating  7,700  CSN,  remove  the 
seal  from  service  prior  to  the  seal 
acciunulating  7,700  CSN. 

(ii)  For  engines  that  do  not  have  an  ESV 
prior  to  the  seal  accumulating  7,700  CSN 
after  the  effective  date  of  the  AD,  remove  the 
seal  from  service  prior  to  the  seal 
accumulating  4,700  QS  after  the  effective 
date  of  this  AD,  or  prior  to  the  seal 
accumulating  13,000  CSN,  whichever  occurs 
first. 

(3)  For  seals  that  have  accumulated  7,700 
CSN  or  more  on  the  effective  date  of  this  AD, 
remove  the  seal  from  service  at  the  next  ESV, 
or  prior  to  the  seal  accimiulating  13,000  CSN, 
whichever  occurs  first. 

(c)  For  CFM56-5A4,  -5A4/F,  -5A5,  and 
-5A5/F  HPTR  front  air  seals,  P/N 
1319M11P05,  1319M11P06,  1319M11P07, 
1319M11P08,  and  1319M11P09,  that  have 
previously  operated  in  CFM5&-5-A1. 
-5-Al/F.  or  -5A3  engine  models,  recalculate 
the  HPTR  frx)nt  air  seal  total  cycles  remaining 
using  11,000  cycles  for  the  CFM56-5-A1  and 
CFM56-5-A1/F  engine  models,  and  7.700 
cycles  for  the  CFM56-5A3  engine  model,  in 
accordance  with  CFM56-5  SB  No.  72-541, 
dated  July  27, 1998,  within  750  QS  after  the 
effiective  date  of  this  AD. 

Note  2:  The  current  HPTR  front  air  seal  life 
for  the  CFM56-5A4,  -5A4/F,  -5A5,  and 
-5A5/F  engine  models  is  9,100  cycles,  and  is 
not  affected  by  this  AD. 

Note  3:  For  additional  information  on 
recalculating  the  HPTR  front  air  seal  total 
cycles  remaining  see  Chapter  05,  Section  05— 
11-00,  of  the  CFM56-5  series  Engine  Shop 
Manual,  CFMI-TP.SM.7. 

(d)  This  AD  establishes  new  LCF 
retirement  Uves  of  11,000  cycles  for  CFM56- 
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5-Al  and  -5-Al/F  HPTR  front  air  seals,  and 
7,700  cycles  for  CFM56-5A3  HPTR  front  air 
seals,  which  is  published  in  Chapter  05, 
Section  05-11-03,  of  the  CFM56-5  series 
Engine  Shop  Manual,  CFMI-TP.SM.7.  The 
following  conditions  also  apply: 

(1)  Except  as  provided  in  paragraph  (g)  of 
this  AD,  no  alternative  retirement  lives  may 
be  approved  for  the  CFM56-5-A1,  -5-Al/F, 
and  -5A3  HPTR  front  air  seals. 

(2)  After  the  effective  date  of  this  AD,  no 
CFM56-5-A1  and  -5-Al/F  HPTR  front  air 
seals  may  be  installed  or  reinstalled  on  an 
engine  if  the  seals  have  accumulated  more 
than  11,000  CSN. 

(3)  After  the  effective  date  of  this  AD,  no 
CFM56-5A3  HPTR  front  air  seals  may  be 
installed  or  reinstalled  on  an  engine  if  the 
seals  have  accumulated  more  than  7,700 
CSN. 

(e)  For  the  purpose  of  this  AD.  an  "engine 
shop  visit"  is  defined  as  the  induction  of  an 
engine  into  the  shop  for  maintenance 
involving  the  separation  of  any  major  mating 
engine  flanges,  or  the  removal  of  a  disk  or 
spool,  except  that  the  separation  of  engine 
flanges  solely  for  the  purposes  of 
transportation  without  subsequent  engine 
maintenance  does  not  constitute  an  engine 
shop  visit. 

(f)  For  the  purpose  of  this  AD,  a 
"serviceable  part"  is  defined  as  one  that  has 
not  exceeded  its  respective  new  life  limit  as 
set  out  in  this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  frxim  the  Engine 
Certification  Office. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
September  11, 1998. 
David  A.  Downey. 

Assistant  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  98-25008  Filed  9-17-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-CE-6S-AD] 

RIN2120-AA64 

Airworthiness  Directives;  SOCATA* 
Qroupe  AEROSPATIALE  Model  TBM 
700  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
SOCATA-Groupe  AEROSPATIALE 
(SOCATA)  Model  TBM  700  airplanes. 
The  proposed  AD  would  require 
repetitively  inspecting  (using  visual 
methods)  the  web  of  the  left  and  right 
flap  carriage  for  cracks,  and  replacing 
any  cracked  flap  carriage  with  one  of 
improved  design.  The  proposed  AD  is 
the  result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
France.  The  actions  specified  by  the 
proposed  AD  are  intended  to  detect  and 
correct  cracks  in  a  flap  carriage,  which 
could  result  in  loss  of  the  flap  function 
with  consequent  reduced  and/or  loss  of 
airplane  control. 

DATES:  Comments  must  be  received  on 
or  before  October  16, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  95-CE-65- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
SOCATA  Groupe  Aerospatiale, 
Customer  Support,  Aerodrome  Tarbes- 
Ossun-Lourdes,  BP  930-F65009  Tarbes 
Cedex.  France;  telephone:  (33) 
5.62.41.76.52;  facsimile:  (33) 
5.62.41.76.54;  or  the  Product  Support 
Manager.  SOCATA-Groupe 
AEROSPATIALE.  North  Perry  Airport. 
7501  Pembroke  Road.  Pembroke  Pines, 
Florida  33023;  telephone:  (954)  893- 
1400;  facsimile:  (954)  964-4141.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  Schletzbaum,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut  Street,  suite  900,  Kansas  Qty. 


Missouri  64106;  telephone:  (816)  426- 
6934;  facsimile:  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  urith  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamp)ed 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-65-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  95-CE-65-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  luisafe 
condition  may  exist  on  certain  SOCATA 
TBM  700  airplanes.  The  DGAC  reports 
several  occurrences  of  cracks  in  the  web 
of  the  left  and  right  flap  carriages  on  the 
above-referenced  airplanes. 

Cracks  in  the  flap  carriages,  if  not 
detected  and  corrected,  could  result  in 
loss  of  the  flap  function  with 
consequent  reduced  and/or  loss  of 
airplane  control. 
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Relevant  Service  Information 

SOCATA  has  issued  Service  Bulletin 
SB  70-048  57,  Amendment  1,  dated 
January  1995,  which  specifies 
procedures  for  inspecting  the  web  of 
both  the  left  and  right  flap  carriages  for 
cracks.  This  service  bulletin  also 
specifies  either  stop  drilling  a  cracked 
flap  carriage  or  replacing  a  cracked  flap 
carriage  with  a  part  of  improved  design 
depending  on  the  extent  of  the  crack. 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  AD  94-110(B)Rl,  dated  March 
15, 1995.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

The  FAA's  Determination 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  DGAC;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  t^e 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  SOCATA  TBM  700 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  repetitively 
inspecting  (using  visual  methods)  the 
web  of  the  left  and  right  flap  carriage  for 
cracks,  and  replacing  any  cracked  flap 
carriage  with  one  of  improved  design. 
The  proposed  repetitive  inspections 
would  no  longer  be  required  on  those 
flap  carriages  replaced  with  improved 
design  parts. 

Accomphshment  of  the  proposed 
inspections  would  be  required  in 
accordance  with  SOCATA  Service 
Bulletin  SB  70-048  57,  Amendment  1, 
dated  January  1995.  The  replacements, 
if  necessary,  would  be  accomplished  in 
accordance  with  Chapter  57-50-03  of 
the  applicable  maintenance  manual. 
The  parts  necessary  are  referenced  in 
the  service  bulletin  and  are  available 
from  the  manufacturer. 


Cost  Impact 

The  FAA  estimates  that  44  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  3  workhours  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
initial  inspections  specified  in  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $7,920,  or  $180  per 
airplane. 

These  figures  only  take  into  account 
the  costs  of  the  initial  inspection  and  do 
not  take  into  account  the  costs  of  any 
repetitive  inspections  or  the  costs  of 
replacing  any  flap  carriage  found 
cracked.  The  FAA  has  no  way  of 
determining  the  number  of  repetitive 
inspections  each  owner/operator  would 
incur  over  the  fife  of  the  affected 
airplanes;  or  the  number  of  flap 
carriages  that  would  be  found  cracked 
during  the  inspections  and  need  to  be 
replaced. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PAFTT  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

SOCATA-Groupe  Aerospatiale:  Docket  No. 
95-CE-65-AD. 

Applicability:  Model  TBM  700  airplanes, 
serial  numbers  1  through  92.  97,  and  98; 
CBrtificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  detect  and  correct  cracks  in  a  flap 
carriage,  which  could  result  in  loss  of  the 
flap  function  with  consequent  reduced  and/ 
or  loss  of  airplane  control,  accomplish  the 
following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  and  thereafter  at  intervals  not  to  exceed 
100  hours  TIS,  inspect  (using  visual 
methods)  the  web  of  the  left  and  right  flap 
carriages  (both  the  inboard  and  outboard 
carriages)  for  cracks.  Accomplish  these 
inspections  in  accordance  with  SOCATA 
Service  Bulletin  SB  70-048  57,  Amendment 
1,  dated  January  1995. 

(b)  If  any  cracked  flap  carriage  is  found 
during  any  inspection  required  by  this  AD, 
prior  to  further  flight,  replace  it  with  a 
carriage  of  improved  design.  Accomplish  this 
replacement  in  accordance  with  Chapter  57- 
50-03  of  the  applicable  maintenance  manual. 
The  parts  necessary  are  referenced  in 
SOCATA  Service  Bulletin  SB  70-048  57, 
Amendment  1,  dated  January  1995,  and  are 
available  from  Socata  at  the  address 
referenced  in  paragraph  (e)  of  this  AD. 

(1)  Repetitive  inspections  will  no  longer  be 
required  on  those  flap  carriages  replaced 
with  improved  design  parts. 

(2)  Flap  carriages  may  be  replaced  with 
improved  design  parts  at  any  time  (but  must 
immediately  be  replaced  if  found  cracked),  as 
terminating  action  for  the  repetitive 
inspections  of  this  AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
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of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Small  Airplane  Directorate,  FAA, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  Questions  ortechnical  information 
related  to  SOCATA  Service  Bulletin  SB  70- 
048  57,  Amendment  1,  dated  January,  1995, 
should  be  directed  to  SOCATA  Croupe 
AEROSPATIALE,  Customer  Support, 
Aerodrome  Tarbes-Ossun-Lourdes,  BP  930- 
F65009  Tarbes  Cedex,  France;  telephone:  (33) 
5.62.41.76.52;  facsimile:  (33)  5.62.41.76.54; 
or  the  Product  Support  Manager,  SOCATA- 
Groupe  AEROSPATIALE.  North  Perry 
Airport,  7501  Pembroke  Road,  Pembroke 
Pines.  Florida  33023;  telephone:  (954)  893- 
1400;  facsimile:  (954)  964-4141.  This  service 
information  may  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  SU-eet. 
Kansas  City.  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  AD  94-110(B)Rl,  dated  March  15, 
1995. 

Issued  in  Kansas  City.  Missouri,  on 
September  3, 1998. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  98-25004  Filed  9-17-98;  8:45  am] 
BILUNG  CODE  491fr-13-P 


COMMODITY  FUTURES  TRADING 
COMMISSION. 

17  CFR  Parts  1, 17, 18  and  150 

Revision  of  Federal  Speculative 
Position  Limits  and  Associated  Rules 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
on  July  17, 1998,  published  in  the 
Federal  Register  a  Notice  of  Proposed 
Rulemaking.  In  that  notice,  the 
Commission  proposed  to  revise 
Commission  speculative  position  limits, 
to  codi^  various  policies  relating  to  the 
requirement  that  exchanges  set 
speculative  position  limits  as  required 


by  Commission  rule  1.61,  to  amend  the 
applicability  of  the  limited  exemption 
from  non-spot  month  speculative 
position  limits  under  Commission  rule 
150.3  for  entities  that  authorize 
independent  account  controllers  to 
trade  on  their  behalf  and  to  amend  the 
Commission's  rule  on  aggregation. 
Comments  on  the  proposals  were  due  by 
September  15, 1998. 

On  September  10. 1998,  the  Managed 
Funds  Association  requested  that  the 
Commission  extend  the  comment  period 
for  thirty  days,  "to  insure  that  a  more 
complete  and  responsive  comment  letter 
can  be  prepared."  The  Commission  is 
granting  this  request. 
DATES:  Comments  must  be  received  by 
October  19,  1998. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581,  attention:  Office 
of  the  Secretariat;  transmitted  by 
facsimile  at  (202)  418-5521;  or 
transmitted  electronically  at 
(sectetary@cftc.gov].  Reference  should 
be  made  to  "Speculative  Position 
Limits." 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  M.  Architzel,  Chief  Counsel, 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW..  Washington.  DC 
20581.  (202)  418-5260.  or 
electronically,  (PArchitzel@cftc.gov]. 

Issued  in  Washington,  DC,  on  this  14th  day 
of  September,  1998,  by  the  Commodity 
Futures  Trading  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  98-25046  Filed  9-17-98;  8:45  am) 

BILUNG  CODE  6351-01-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  4 

[Notice  No.  867;  Ret:  Notice  No.  861] 

RIN  1512-AB70 

Net  Contents  Statement  on  Wine 
Labels  (95R-054P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking; 

reopening  of  comment  period. 

SUMMARY:  This  notice  reopens  the 
comment  period  for  Notice  No.  861,  a 


notice  of  proposed  rulemaking, 
published  in  the  Federal  Register  on 
May  15, 1998.  ATF  has  received  a 
request  to  extend  the  comment  period  in 
order  to  provide  sufficient  time  for  all 
interested  parties  to  respond  to  the 
issues  raised  in  the  notice. 

DATES:  Written  comments  must  be 
received  on  or  before  October  19, 1998. 

ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Division;  Bureau  of 
Alcohol,  Tobacco  and  Firearms;  P.O. 
Box  50221;  Washington,  DC  20091- 
0221;  ATTN:  Notice  No.  861. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226  (202-927- 
8230). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  15, 1998,  ATF  pubHshed  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  soliciting 
comments  from  the  public  and  industry 
on  a  proposal  to  amend  the  regulations 
to  provide  that  the  net  contents 
statement  for  wine  in  containers  of  less 
than  1  liter  may  be  expressed  on  the 
label  in  centiliters  (cl)  as  an  alternative 
to  milliliters  (ml)  (Notice  No.  861;  63  FR 
27017). 

The  comment  period  for  Notice  No. 
861  was  scheduled  to  close  on  August 
13, 1998.  Prior  to  the  close  of  the 
comment  period  ATF  received  a  request 
from  a  trade  association,  the  Wine 
Institute,  to  extend  the  comment  period 
60  days.  The  Wine  Institute, 
representing  over  450  California  winery 
and  associate  members,  stated  that  it 
needed  additional  time  to  consider 
information  recently  raised  by  its 
members  and  to  develop  a  thorough 
response  to  the  issues  addressed  in  the 
notice. 

In  consideration  of  the  above.  ATF 
finds  that  a  reopening  of  the  comment 
period  is  warranted.  However,  the 
comment  period  is  being  reopened  for 
30  days.  The  Bureau  believes  that  a 
comment  period  totaling  120  days  is  a 
sufficient  amount  of  time  for  all 
interested  parties  to  respond.        . 

Disclosure 

Copies  of  this  notice.  Notice  No.  861, 
and  the  written  comments  will  be 
available  for  public  inspection  during 
normal  business  hours  at:  ATF  Public 
Reading  Room.  Room  6480,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC. 

Drafting  Information.  The  author  of 
this  document  is  James  P.  Ficaretta, 
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Regulations  Division,  Bureau  of  _^ 
Alcohol,  Tobacco  and  Firearms.  ~ 

List  of  Subjects  in  27  CFR  Part  4' 

Advertising.  Consumer  protection, 
Customs  duties  and  inspection,  Imports, 
Labeling,  Packaging  and  containers,  and 
Wine. 

Authority  and  Issuance 

This  notice  is  issued  under  the 
authority  in  27  U.S.C.  205. 

Signed:  September  14, 1998. 
John  W.  Magaw, 
Director. 
[FR  Doc.  98-25049  Filed  9-17-98;  8:45  ami 

BILUNG  COOe  4810-31-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-6161-6] 

Georgia:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  grant 
final  authorization  to  the  hazardous 
waste  program  revisions  submitted  by 
Georgia.  In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  authorizing  the 
State's  program  revisions  as  an 
immediate  final  rule  without  prior 
proposal  because  EPA  views  this  action 
as  noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  authorization  is  set  forth  in  the 
immediate  final  rule.  If  no  adverse 
written  comments  are  received  on  this 
action,  the  immediate  final  rule  will 
•  become  effective  and  no  further  activity 
will  occur  in  relation  to  this  proposal. 
If  EPA  receives  adverse  written 
comments,  EPA  will  withdraw  the 
immediate  final  rule  before  its  effective 
date  by  publishing  a  notice  of 
withdrawal  in  the  Federal  Register.  EPA 
will  then  respond  to  public  comments 
in  a  later  final  rule  based  on  this 
proposal.  EPA  may  not  provide  further 
opportunity  for  comment.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Written  comments  on  the 
immediate  final  rule  must  be  received 
on  or  before  October  19,  1998. 
ADDRESSES:  Mail  written  comments  to: 
Patricia  Herbert,  Chief,  RCRA  Service 
Section,  RCRA  Programs  Branch.  Waste 
Management  Division.  U.S. 
Environmental  Protection  Agency.  61 


Forsyth  Street.  Atlanta,  Georgia  30303; 
(404) 562-8449. 

You  can  examine  copies  of  the 
materials  submitted  by  Georgia  during 
normal  business  hours  at  the  following 
locations: 

Georgia  Department  of  Natural 
Resources,  Environmental  Protection 
Division,  Floyd  Towers  East,  Room 
1154.  205  Butler  Street,  SE,  Atlanta, 
Georgia  30334. 
U.S.  EPA  Region  4,  Library,  61  Forsyth 

Street,  Atlanta,  Georgia  30303. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Herbert,  Chief,  RCRA  Service 
Section,  RCRA  Programs  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency.  61 
Forsyth  Street.  Atlanta,  Georgia  30303; 
(404) 562-8449. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the 
immediate  final  rule  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  August  10.  1998. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
|FR  Doc.  98-24736  Filed  9-17-98;  8:45  am] 

BILUNG  CODE  6SaO-GO-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7263] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 


commimity.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E..  Chief.  Hazards 
Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW..  Washington,  DC 
20472,  (202)  646-3461. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  commiinity  listed  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104.  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
-been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 
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Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Gvil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 


List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance,  Reporting 
and  recordkeeping  reqiiirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 


Aodiority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CPR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Cbmp..  p.  376. 

167.4   [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Slate 


Illinois 


CityAown/county 


Buffalo  Grove  (Vil- 
lage). Lake 
County. 


Source  of  flooding 


Des  Plaines  River 


Location 


At  Lake-Cook  county  tXHindary  .... 


Approximately   0.89    mile   upstream    of  *645  *646 

OeerfiekJ  Road. 

Aptaklsic  Creek Approximately  625  feet  upstream  of  MS-  •643  •645 

waukee  Avenue. 
Approximately   1,900  feet  upstream  of  •645  '646 

Busch  Parkway. 
Maps  available  for  inspection  at  the  Buffato  Grove  Engineer's  Offk*.  50  Raupp  Boulevard.  Buffato  Grove.  lUinots. 

Send  comments  to  Mr.  Sidney  Matttias,  Buffato  Grove  Village  PreskJent,  50  Raupp  Boulevard.  Muntoipal  BuikJing,  Buffato  Grove,  Illinois 
60089. 


«Depth  in  feet  atwve 

ground.  'Bevatton  in  feet 

(NGVO) 


Existing 


•642 


Modified 


•644 


Illinois 


Gumee  (Village), 
Lake  County. 


Des  Plaines  River 


Approximately  500  feet  downstream  of 

Belvidere  Road. 
Approximately   2.45   miles   upstream   of 

Skokie  Highway. 
At  confluence  with  Des  Plaines  River  .... 
At  State  Route  132  (approximately  250 

feet   upstream   of  Wisconsin   Central 

Limited  Railroad). 
Approximately  50  feet  upstream  of  Wis- 

oonsin  Central  Limited  Railroad. 
Approximately    1,100  feet   upstream  of 

Unnamed  Road. 

Maps  available  for  inspectton  at  the  Gumee  Village  Engineering  Department,  325  North  O'Plaine  Road,  Gumee,  llfinois. 
Send  comments  to  Mr.  James  T.  Hayner.  Gumee  Village  Administrator,  325  North  O'Plaine  Road.  Gumee.  Illinois  60031. 


Gumee  TrilHitary 


SutxjftMui  Country  Club 
Tributary. 


•662 

DOO 

•664 
•666 

•665 


•665 


•667 
•667 


•665 
•668 


Illinois 


Lake  County  (Unin- 
corporated Areas. 


Des  Plaines  River 


Des  Plaines  River  TritMitary 
(at  RusselO. 

Suburt)an  Country  Club 
Tributary. 

Bull  Creek „ 


At  Lake-Cook  county  boundary 


Tributary  No.  1 


Aptakisk:  Creek 


Mill  Creek 


At  state  boundary  

At  confluence  with  Des  Plaines  River 

Just  downstream  of  Kitooume  Road  .. 
At  confluence  with  Des  Plaines  River 


Just  downstream  of  Deianey  Road 

ConfluerKe  with  Des  Plaines  River 

Approximately  140  feet  upstream  of 
Unnamed  Road. 

At  confluence  with  Des  Plaines  River 

Just  downstream  of  confluence  of  Tribu- 
tary No.  1  with  Meadow  Haven  Creek. 

At  confluence  with  Des  Plair>es  River 

Approximately  1,900  feet  upstream  of 
Busch  Parkway. 

Downstream  skle  of  Skokie  Highway 
(U.S.  Route  41). 

Approximately  1,100  feet  downstream  of 
DHIeys  Road. 


•642 

•644 

•674 

•676 

•673 

•675 

•673 

•675 

•665 

•668 

•666 

•668 

•659 

•661 

•660 

•661 

•656 

•658 

•657 

•658 

•643 

•645 

•645 

•646 

•667 

•670 

•669 

•670 
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State 


City/town/county 


Source  of  flooding 


Location 


*Deplh  in  feet  at>ove 

ground.  'Qevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Lake  County  Office  of  Planning  and  Development,  Division  of  Building  and  Zoning,  5th  Floor,  18  ^k)rth 
County  Street,  Waukegan,  Illinois. 

Send  comments  to  Mr.  Robert  L  Grever,  Chairman  of  the  Lake  County  Board  of  Commissipners,  18  Istorth  County  Street,  10th  Floor,  Wau- 
kegan. Illinois  60085. 


Illinois 


Libertyville  (Vil- 
lage), Lake 
County. 


Des  Plaines  River 


Approximately  1,900  feet  upstream  of 
State  Route  60  (Townline  Road)  (at 
corporate  limits). 

Upstream  side  of  Buckley  Road  (at  cor- 
porate limits). 

Maps  available  for  inspection  at  the  Libertyville  Village  Public  Works  Department,  Engineering  Division,  200  East  Cook  Avenue,  Libertyville,  Il- 
linois. 
Send  comments  to  The  Honorable  Duane  Laska.  Mayor  of  the  Village  of  Libertyville,  1 18  West  Cook  Avenue,  Libertyville,  Illinois  60048. 


•651 
•659 


•652 
•660 


Illinois 


Lincolnshire  (Vil- 
lage), Lake 
County. 


Des  Plaines  River 


Approximately   1.76   miles  upstream  of 
Deertield  Road. 


•646 


•646 


•647 
•647 


Approximately  0.95  mile  downstream  of 
Halfday  Road  (State  Route  22). 

Maps  available  for  inspection  at  the  Lincolnshire  Village  Hall,  One  Okie  Half  Day  Road,  Lincolnshire,  Illinois. 

Send  comments  to  The  Honorable  Barbara  LaPiana,  Mayor  of  the  Village  of  Lincolnshire,  One  Olde  Half  Day  Road,  Lincolnshire,  Illinois 
60069. 


Illinois  

Mettawa  (Village), 
Lake  County. 

Des  Plaines  River  

Approximately  1.02  miles  downstream  of 
State  Route  60  (Townline  Road). 

•651 

•650 

Approximately  0.6iB  mile  downstream  of 

•653 

•655 

Rockland  Road. 

Maps  available  for  inspection  at  the  Mettawa  Village  Hall,  1000  Allanson  Road,  Mundelein,  Illinois. 

Send  comments  to  The  Honorable  Barry  LacLean,  Mayor  of  the  Village  of  Mettawa,  1000  Allanson  Road,  Mundelein,  Illinois  60060. 


•645 
•646 


Illinois 


Riverwoods  (Vil- 
lage), Lake 
County. 


Des  Plaines  River 


Approximately    600    feet    upstream    of 
Lake-Cook  Road. 

Approximately    0.92    mile    upstream    of 
Deertield  Road. 


•643 
•645 


Maps  available  for  inspection  at  the  Riverwoods  Village  Hall,  300  Portwine  Road,  Rivenwoods,  Illinois. 

Send  comments  to  Mr.  Roy  L.  Stanger,  Riverwoods  Village  President,  300  Portwine  Road.  Riverwoods,  Illinois  60015. 


Illinois 


Vernon  Hills  (Vil- 
lage), Lake 
Courity. 


Des  Plaines  River 


Approximately  1,900  feet  upstream  of 
State  Route  60  (Townline  Road)  at  cor- 
porate limKs. 

Maps  available  for  inspection  at  the  Vernon  Hills  Public  Works  Department,  490  Greenleaf  Drive,  Vernon  Hills,  Illinois. 
Send  comments  to  Mr.  Larry  Laschen,  Vemon  Hills  Village  Manager,  290  Evergreen  Drive,  Vernon  Hills,  Illinois  60061. 


Approximately  1.02  miles  downstream  of 
State  Route  60  (Townline  Road). 


•657 
•657 


•650 
•650 


Illinois 


Wadsworth  (Vil- 
lage), Lake 
County. 


Des  Plaines  River 


Mill  Creek 


Approximately    1.6    miles    upstream    of 
Wadsworth  Road. 

At  confluence  with  Des  Plaines  River 

Approximately  1,100  feet  downstream  of 
Dilleys  Road. 

Maps  available  for  inspection  at  the  Wadsworth  Village  HaR,  14155  Wadsworth  Road,  Wadsworth,  Illinois. 
Send  comments  to  Mr.  Donakj  T.  Craft,  Wadsworth  Village  President,  14155  Wadsworth  Road,  Wadsworth,  Illinois  60083. 


Approximately  1.16  miles  downstream  of 
McCarthy  Road. 


ooo 


•668 
•669 


W1 

•670 
•670 


Illinois 

Waukegan  (City), 
Lake  County. 

Des  Plaines  River  

Approximately  2.1  miles  downstream  of 

Belvidere  Road. 
Approximately  1.2  miles  downstream  of 

Belvidere  Road. 
Approximately   1,750  feet   upstream   of 

Unnamed  Road.  - 
Approximately    200    feet    upstream    of 

Delaney  Road. 

•660 
•660 

•665 
•667 

•661 

Suburtsan  Country  Club 
Tributary. 

•662 
•668 
•668 

^  ^  ^     /I 
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State 


City/town/county 


Source  of  flooding 


Location 


#  Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspectbn  at  the  Waukegan  City  Engineer's  Office,  106  North  Utica  Street,  Waukegan,  Illinois. 

Send  comments  to  The  Honorable  William  Duridn,  Mayor  of  the  City  of  Waukegan,  106  North  Utka  Street,  Waukegan,  Illinois  60085. 


Kentucky 


Dover  (City)  Mason 
County. 


Ohio  River 


Approximately  350  feet  downstream  of 

the  downstream  corporate  limits. 
Approximately  4,350  feet  upstream  of  the 
downstream  corporate  limits. 
Maps  available  for  inspection  at  the  City  of  Dover  V.F.D.  Building,  Lucretia  Street,  Dover,  Kentucky. 
Send  comments  to  the  Honorable  Davkj  R.  Henson,  Mayor  of  the  City  of  Dover,  P.O.  Box  161,  Dover,  Kentucky  41034. 


None 
hk>ne 


•512 
•513 


Massachusetts 


Wilmington  (Town), 
Middlesex  Coun- 
ty- 


Lubber's  Brook 


Approximately    0.07    mile    upstream    of 
Glen  Road. 

Approximately    0.92    mile    upstream    of 
State  Route  129. 


•93 


None 


•92 


•103 


Maps  available  for  inspectoin  at  the  Wilmington  Town  Hall,  121  Glen  Road,  Wilmington,  Massachusetts. 

Send  comments  to  Mr.  Michael  A.  Caira,  Wilmington  Town  Manager,  Wilmington  Town  Hall,  121  Glen  Road,  Wilmington,  Massachusetts. 


Minnesota 


Centerville  (City), 
Anoka  County. 


Peltier  Lake 


Shoreline  within  community 
Shoreline  within  community 


Centerville  Lake  

Maps  available  for  inspection  at  the  Centerville  City  Hall,  1880  Main  Street,  Centerville,  Minnesota. 

Send  comments  to  Mr.  Jim  March,  City  of  Centerville  Administrator,  1880  Main  Street,  Centennlle,  Minnesota  55038. 


None 
None 


•887 
-886 


New  Hampshire 


Concord  (City) 
Merimack  Coun- 
ty. 


Merrimack  River 


Approximately  850  feet  downstream  of 
Garvlns  Falls  Dam. 


At  upstream  corporate  limits  ^254  *252 

Soucook  River At  confluence  with  Merrimack  River *203  *204 

Approximately    1,850   feet   upstream   of  '203  *204 

confluence  with  Merrimack  River. 
Maps  available  for  inspection  at  the  Concord  City  Hall  Lobby,  Engineering  Office  and  Code  Enforcement  Offk:e,  41  Green  Street,  Cor>cord, 

New  Hampshire. 
Send  comments  to  the  Honorable  William  J.  Veroneau,  Mayor  of  the  City  of  Concord,  41  Green  Street,  Concord,  New  Hampshire  03301. 


•205 


•204 


New  York 


DeerfiekJ  (Town) 
Oneida  County. 


West  Canada  Creek 


Approximately  0.4   mile  downstream  of 

State  Routes  28  and  8. 
At  upstream  corporate  limits  

Maps  available  for  inspection  at  the  Deerfield  Munrcipal  Buikjing,  6329  Walker  Road,  Deerfied,  New  York. 

Send  comments  to  Mr.  Philip  Sacco,  Supervisor  of  the  Town  of  Deertield,  6329  Walker  Road,  Deertield,  New  Yori(  13502. 


I^one 
None 


Maps  available  for  inspection  at  the  Poland  Village  Office,  Case  Street,  Poland,  New  York. 

Send  comments  to  The  Honorable  Stephen  OIney,  Mayor  of  the  Village  of  Poland,  P.O.  Box  133,  Poland,  New  York  13431. 


•696 
•715 


NewYortc 

Poland  (Village) 
Herkimer  County. 

West  Canada  Creek 

Approximately  200  feet  downstream  of 

CONRAIL  bridge. 
Approximately  650  feet  upstream  of  State 

Routes  8  and  28. 

f^e 
None 

*686 

•698 

New  York 


Russia  (Town) 
Hertdmer  County. 


West  Canada  Creek . 


Approximately  0.9  mile  downstream  of 

State  Route  28  (Creek  Road). 
At  Hinckley  Dam 

Maps  available  for  inspection  at  the  Russia  Town  Hall,  Route  28,  Poland,  New  Yortc. 

Send  comments  to  Mr.  Thomas  Ingersoll,  Supervisor  of  the  Town  of  Russia,  P.O.  Box  126,  Poland,  New  York  13431. 


None 
None 


•698 
•1230 


Tennessee  

Belle  Meade  (City), 
Davidson  County. 

Rtehland  Creek 

Approximately  100  feet  upstream  of  the 
confluence  of  Sugartree  Creek. 

•459 

•461 

Approximately  550  feet  upstream  of  Belle 

None 

•537 

Meade  Boulevard. 

Belle  Meade  Branch 

At  confluence  with  Richland  Creek  

None 

•529 

Approximately  60  feet  upstream  of  War- 

None 

•557 

ner  Place. 

Sugartree  Creek 

At  the  confluence  with  Rk:hland  Creek  .... 

•459 

•461 

At  Valley  Forge  Drive  

•475 

•477 

Vaughn's  Gap  Branch 

Approximately  50  feet  upstream  of  Har- 

•505 

•507 

*■ 

ding  Place. 

Approximately  580  feet  upstream  of  Har- 

None 

•509 

ding  Place. 

Jocelyn  Hollow  Branch 

At  confluence  with  Rfchland  Creek  

None 

•494 
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State 


City/town/county 


Source  of  flooding 


Location 


tfDepth  in  feet  above 

ground.  'Elevation  In  feet 

(NGVD) 


Existing 


•493 


Modified 


Just  upstream  of  U.S.  Route  705 

Maps  available  for  Inspection  at  the  Belle  Meade  City  Hall,  4705  Harding  Road,  Nashville,  Tennessee. 

Send  comments  to  the  Honorable  T.  Scott  Fillebrown,  Mayor  of  the  City  of  Belle  Meade.  4705  Harding  Road,  Nashville,  Tennessee  37205 


•494 


Tennessee 


Benry  Hill  (City), 
Davidson  County. 


East  Fork  Browns  Creek 


Approximately  0.6  mile  upstream  of  Beny 
Road. 

Browns  Creek Approximately    950    feet    upstream    of 

Craighead  Street. 
Approximately  265  feet  upstream  of  CSX 
Transportation. 

Maps  available  for  inspection  at  the  Berry  Hill  City  Hall,  698  Thompson  Lane,  Berry  Hill,  Tennessee. 
Send  comments  to  The  Honorable  James  Haskins,  Mayor  of  the  City  of  Berry  Hill,  698  Thompson  Lane,  Berry  Hill,  Tennessee  37204. 


At  the  confluence  with  Browns  Creek 


•472 
None 
•470 
•479 


•473 
•496 
•469 
•478 


Tennessee 


Goodlettsville 
(City),  Davidson 
and  Sumner 
Counties. 


Dry  Creek 


Approximately  100  feet  downstream  of 
CSX  Transportation. 


Approximately  2,110  feet   upstream   of 
Dickerson  Pike. 

Mansker  Creek Approximately  2.07   miles   upstream  of 

confluence  with  Cumberland  River. 
Approximately  2.84   miles  upstream  of 
confluence  with  Cumberland  River. 
Maps  available  for  inspection  at  the  Goodlettsville  City  Hall,  105  South  Main  Street,  Goodlettsville,  Tennessee. 

Send  comments  to  The  Honorable  Bobby  Jones.  Mayor  of  the  City  of  Goodlettsville,  105  South  Main  Street,  GoodlettsvHIe,  Tennessee 
37072. 


•442 


•515. 

•430 

•431 


•443 


•516 

•432- 

•432 


Tennessee 


Gordonsville 
(Town),  Smith 
County. 


Caney  Fork  River 


At  the  confluence  of  Mulherrin  Creek 


None 
None 
None 


Approximately  0.3  mile  upstream  of  the 
confluence  of  Hickman  Creek. 
Mulherrin  Creek Approximately  25  feet  upstream  of  South- 
em  Railway. 
Approximately    1,100  feet   upstream   of 
State  Route  53/Carthage  Road. 

Hickman  Creek At  the  confluence  with  Caney  Fork  River  None 

Approximately    1.2    miles    upstream    of  None 

Southern  Railway. 

Maps  available  for  inspection  at  the  Gordonsville  City  Hall,  63  East  Main  Street,  Gordonsville,  Tennessee. 

Send  comments  to  The  Honorable  Joseph  K.  Anderson,  Mayor  of  the  Town  of  Gordonsville,  63  Main  Street,  Gordonsville,  Tennessee  38563- 
0357. 


htone 


•489 


•493 
•489 
•490 


•492 
•493 


Tennessee 


Lakewood  (City), 
Davidson  County. 


Cumberland  River 


None 


•426 


Approximately  1,000  feet  south  of  Gail 
Drive  and  Rifle  Range  Road  intersec- 
tion. 

Approximately  1,500  feet  west  of  Mead- 
ow Street  and  Ray  Avenue  intersectton. 

Maps  available  for  inspection  at  the  Lakewood  City  Hall,  3401  Hadley  Avenue,  Old  Hickory,  Tennessee. 

Send  comments  to  The  Honorable  Charles  Gann,  Mayor  of  the  City  of  Lakewood,  3401  Hadley  Avenue,  Old  Hickory,  Tennessee  37138. 


•428 


•428 


Tennessee 


Nashville  and  Da- 
vidson County 
Metropolitan 
Government, 


Rkihiand  Creek 


McCrory  Creek 

North  Fori<  Ewing  Creek  .... 


North  Fori<  Ewing  Creek 
Tributary. 


At  confluence  with  Cumberiand  River 


Approximately  0.5  mile  upstream  of  Har- 
ding Place. 

At  confluence  with  Stones  River  

Approximately  0.3  mile  upstream  of 
Couchville  Pike. 

Approximately  130  feet  upstream  of  the 
confluence  with  Ewing  Creek. 

Approximately  50  feet  downstream  of 
Dickerson  Pike. 

At  confluence  with  North  Fork  Ewing 
Creek. 


•408 


None 

•426 
None 

•468 

•543 

•527 


•409 


•515 

•425 
•508 

•469 

•542 

•530 


/toQon 
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State 


City/town/county 


Source  of  flooding 


Vhoins  Brarfbh 


Eaton  Creek 


Pages  Branch  Tributary  A 


Earthman  Fork 


Elm  Hill  Tributary 


Jocelyn  Hollow  Branch 


Sugartree  Creek 


Vaughn's  Gap  Branch 


Whites  Creek . 


Whites  Creek  Tributary 


Drake  Branch 


Dry  Fork  Creek 


West  Fork  Browns  Creek  .. 

Middle  Fork  Browns  Creek 
East  Fori<  Browns  Creek  .... 

Browns  Creek 


East  Fork  Hamilton  Creek 


Little  Creek 


Pages  Branch 


Pulley  Tributary 


Tributary  No.  1  to  East 
Fori<  Hamilton  Creek. 


Tributary  No.  2  to  East 
Fort<  Hamilton  Creek. 


Location 


Approximately  0.4  mile  upstream  of  con- 
fluence with  North  Fork  Ewing  Creek. 

Approximately  0.08  mile  upstream  of  the 
confluence  with  Ewing  Creek. 

Approximately    0.8    mile    upstream    of 
KnFghts  Drive. 

At  confluence  with  Whites  Creek  

Approximately  0.87  mile  upstream  of  Sul- 
phur Creek  Road. 

Approximately  15  feet  upstream  of  con- 
fluence with  Pages  Branch. 

Approximately    530    feet    upstream    of 
Jones  Avenue. 

At  confluence  with  Whites  Creek  

Approximately  2.0  miles  upstream  of  Old 
Hickory  Boulevard. 

At  confluence  with  McCrory  Creek 

Approximately    1,800  feet   upstream   of 
Timber  Valley  Drive. 

Upstream  side  of  U.S.  Route  705 

Approximately    370^  feet    upstream    of 
Robin  Hill  Road. 

At  confluence  with  Richland  Creek  

Approximately    0.14    mile    upstream    of 
Hillsboro  Pike. 

At  confluence  with  Richland  Creek  

Approximately  0.2  mile  upstream  of  Park 
Lane. 

At  confluence  with  Cumberiand  River 

Approximately    0.8    mile    upstream    of 
Ingram  Road. 

At  the  confluence  with  Whites  Creek  

Approximately    1,267   feet   upstream   of 
Rowan  Drive. 

At  confluence  with  Whites  Creek  

Approximately    0.58    mile    upstream    of 
Kings  Lane. 

At  confluence  with  Whites  Creek  

Approximately    1.21    miles   upstream   of 
Dry  Fori<  Road. 

At  confluence  with  Browns  Creek  

Approximately     50    feet     upstream    of 
Sewanee  Drive. 

At  confluence  with  Browns  Creek  

Just  upstream  of  Woodmont  Boulevard  ... 

At  downstream  corporate  limits 

Approximately  475  feet  upstream  of  Ar- 
mory Drive. 

At  confluence  with  Cumt>erland  River 

At  confluence  of  Middle  and  West  Forks 
Browns  Creek. 

At  confluence  with  Percy  Priest  Reservlor 

Approximately  685  feet  upstream  of  Bell 
Road. 

At  confluence  with  Whites  Creek  

Approximately  0.43  mile  upstream  of  Old 
Hickory  Boulevard. 

At  confluence  with  Cumberiand  River 

Approximately  0.1  mile  upstream  of  Oak- 
wood  Avenue. 

At  confluence  with  McCrory  creek  

Approximately  0.3  mile  upstream  of  Rey- 
nolds Road. 
At  confluence  with  East  Fork  Hamilton 

Creek. 
Approximately    0.22    mile    upstream    of 

Hamilton  Church  Road. 
At  confluence  with  East  Fori<  Hamilton 
Creek. 


» Depth  In  feet  above 

ground.  'Elevation  In  feet 

(NGVD) 


Existing 


None 

•543 

•505 

None 
&411 

•467 

'575 

•460 
None 

•449 
None 

'493 
None 

'459 
•574 

None 
•580 

•411 
'532 

'427 
None 

'414 
•471 

'447 
None 

'489 
•603 

'489 

'499 

None 

None 

•416 
'489 

None 
htone 

♦476 
None 

•413 
•537 

None 
None 

•515 

None 

None 


Modified 


'549 

'454 

'506 

•494 
'412 

•468 

'574 

•462 
•521 

'450 
'506 

•494 
'570 

•461 
•573 

'499 
'581 

•412 
•531 

'430 
•471 

'416 
•472 

•449 
•501 

'511 
'604 

'511 
•511 
•495 
'524 

'418 
'511 

•506 
•570 

•477 
'583 

'415 
'538 

'487 
•541 

•518 

'568 

'509 
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State 


City/town/county 


Source  of  flooding 


Approximately  100  feet  upstream  of  An- 
derson Road. 

At  confluence  with  Richland  Creek  ..T 

Approximately  0.2  mile  upstream  of  Bowl- 
ing Avenue. 

At  confluence  with  Cumberland  River 

Downstream  side  of  Dickerson  Pike  

Approximately  6.6  miles  downstream  of 
confluence  of  Overall  Creek. 

At  downstream  side  of  Old  Hickory  Dam 

At  the  confluence  with  Cumberland  River 

Approximately  1,214  feet  upstream  of 
Concord  Road. 

J.  Percy  Priest  Reservoir  Entire  shoreline 
within  community. 

Approximately  0.44  mile  upstream  of  con- 
fluence with  Pages  Branch. 

Approximately  80  feet  downstream  of 
Brick  Church  Pike. 

At  confluence  with  Cumberland  River 

Approximately  1,584  feet  upstream  of 
Interstate  Highway  40  (at  J.  Percy 
Priest  Dam). 

At  confluence  with  Cumberland  River 

Approximately  0.25  mile  upstream  of 
Broley  Parkway. 

At  the  confluence  with  Cumberland  River 

Approximately  0.27  mile  downstream  of 
Gallatin  Pike. 

At  the  confluence  with  Gibson  Creek 

Approximately  50  feet  downstream  of 
Madison  Bdulevard. 

At  confluence  with  Cumberland  River 

Approximately  0.39  mile  downstream  of 
Long  Hollow  Pike. 

At  confluence  with  Mill  Creek 

Approximately  0.1  mile  downstream  of 
Bell  Road. 

At  confluence  with  Whites  Creek  

Approximately  0.32  mile  downstream  of 
Whites  Creek  Pike. 

At  confluence  with  Mill  Creek 

Approximately  260  feet  upstream  of  Anti- 
och  Pike. 

At  confluence  with  Mill  Creek 

Approximately   100  feet  downstream  of 
Antioch  Pike. 
Maps  available  for  inspection  at  the  Metropolitan  Government  of  Nashville  and  Davidson  County,  720  South  Fifth 

nessee. 
Send  comments  to  The  Honorable  Philip  Bredesen,  Mayor  of  the  City  of  Nashville,  107  Metropolitan  Courthouse 
37201. 


Tributary  to  Rk:hland  Creek 


Dry  Creek .'.. 

Cumberland  River  


Mill  Creek 


Pages  Branch  Tributary  B 


Stones  River 


Windemere  Branch 


Gibson  Creek 


Gibson  Creek  Tributary 


Mansker  Creek 


Collins  Creek 


Ewing  Creek 


Sevenmile  Creek 


Sorghum  Branch 


Location 


»Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


None 

M53 
None 

•429 
•496 
•404 

•430 
•417 
None 

None 

None 

•508 

•424 
•426 


•418 
•418 

•420 
•421 

•420 
•421 

•430 
•431 

•515 
•516 

•429 
•431 

•469 
♦469 

•476 
•476 


Modified 


•564 

*454 
•510 

•431 
•497 
•405 

•432 
•419 
•557 

•506 

•479 

•507 

•425 
•425 


•419 
•419 

•422 
•422 

•422 
•422 

•432 
•432 

•517 
•517 

•431 
•432 

•468 
•468 

•475 
•475 


Street,  Nashville,  Ten- 
,  Nashville,  Tennessee 


Tennessee 


Oak  HiH  (City),  Da- 
vidson County. 


West  Fork  Browns  Creek 


Middle  Fork  Browns  Creek 


Approximately  1,100  feet  downstream  of  None  *604 

Gateway  Lane. 
Approximately  370  feet  upstream  of  Tyne  None  *650 

Boulevard. 
Approximately     50    feet     upstream     of  *499  *51 1 

Woodmont  Boulevard. 
Approximately  21 1  feet  upstream  of  Oak  None  *627 

Valley  Lane. 

Maps  available  for  inspection  at  the  Oak  Hill  City  Hall,  5548  Franklin  Road,  Nashville,  Tennessee. 

Send  comments  to  The  Honorable  Warren  Wilkerson,  Mayor  of  the  City  of  Oak  Hill,  5548  Franklin  Road,  Suite  102,  Nashville,  Tennessee 
37220. 


Tennessee 


Smith  County  (Un- 
incorporated 
Areas). 


Caney  Fork  River 


At  the  confluence  of  Mulherrin  Creek 


Approximately  0.53  mile  upstream  of  the 
confluence  of  Hickman  Creek. 


None 
None 


•489 
•493 
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State 


City/town/county 


Source  of  flooding 


Mulhenin  Creek , 


Hickman  Creek 


Location 


Maps  available  for  inspection  at  the  Smith  County  Executive's  Offtee, 


Approximately  25  feet  upstream  of  South- 
em  Railway. 

Approximately    1,250  feet   upstream   of 
State  Route  53/Carthage  Road. 

At  the  confluence  with  Caney  Fork  River 

Approximately    1.2    miles    upstream    of 
Southern  Railway. 
122  Tumer  High  Circle.  Carthage,  Tennessee 


#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Send  comments  to  Mr.  C.  E.  Hackett,  Smith  County  Executive,  122  Tumer  High  Cirde,  Carthage,  Tennessee  37030. 


None 

None 

None 
None 


Modified 


•489 

•490 

•492 
•493 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance."} 

Dated:  September  11, 1998. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  98-25072  Filed  9-17-98;  8:45  am] 
BILUNQ  CODE  6718-04-P 


DEPARTMENT  OF  TRANSPORTATION 

Natkmar  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA  98-4124;  Notioe  2] 

Federai  Motor  Vehicle  Safety 
Standards;  l^mps,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highwray  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
action:  Extension  of  Comment  Period 
for  a  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  document  extends  the 
comment  period  on  an  NPRM  proposing 
that  the  maximum  light  emitted  firom 
daytime  running  lamps  (DRLs)  be 
reduced.  This  reduction  is  proposed  to 
take  place  in  three  stages. 

In  response  to  a  petition  from  the 
American  Automobile  Manufacturers 
Association  (AAMA),  the  agency  is 
extending  the  comment  period  45  days 
from  September  21, 1998  to  November 
5, 1998.  The  reason  for  the  extension  is 
to  give  AAMA  sufficient  time  to  collect 
information  from  its  members  which  it 
has  outlined  in  its  petition  for 
extension.  AAMA  requested  that  the 
comment  period  be  extended  by  60 
days.  The  agency  is  allowing  an 
additional  45  days  to  accommodate  the 
need  for  additional  time  to  gather 
information  and  the  public  interest  in  a 
prompt  resolution  to  this  matter. 
dates:  Comments  on  Docket  No. 
NHTSA  98-4124;  Notice  1  must  be 
received  by  November  5, 1998. 


ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-^01,  400 
Seventh  Street,  SW.  Washington,  DC 
20590  (Docket  hours  are  from  10  a.m.  to 
5  p.m.). 

FOR  FURTHER  INFORMATION  CONTACT:  Jere 
Medlin,  Office  of  Safety  Performance 
Standards  (202-366-5276). 
SUPPLEMENTARY  INFORMATION:  The 
agency  proposed  in  an  NPRM  published 
on  August  7, 1998  (63  FR  42348)  that 
the  maximum  allowable  light  emitted 
from  DRLs  be  decreased  in  three  stages. 
One  year  after  publication  of  the  final 
rule,  DRLs  utilizing  the  upper  headlamp 
beam  would  not  be  permitted  to  exceed 
3,000  cd  at  any  point,  thus  becoming 
subject  to  the  maximum  cd  permitted 
for  DRLs  other  than  headlamps.  This 
same  limit  would  be  applied  to  the 
upper  half  of  lower  beam  DRLs  two 
years  after  publication  of  the  final  rule. 
Finally,  four  years  after  publication  of  a 
final  rule,  all  DRLs,  except  lower  beam 
DRLs,  would  be  subject  to  a  flat  1,500 
cd  limit.  Lower  beam  DRLs  would  be 
limited  to  1,500  cd  at  horizontal  or 
above.  This  action  is  intended  to 
provide  the  public  with  all  the 
conspicuity  benefits  of  DRLs  while 
reducing  glare. 

On  August  31, 1998,  AAMA 
petitioned  for  a  60  day  extension  of  the 
comment  period.  AAMA  has  requested 
key  information  from  its  member 
companies  that  it  would  like  to  examine 
before  it  submits  its  comments  on  the 
NPRM.  It  needs  this  extra  time  to  collect 
all  the  information  and  analyze  it.  The 
information  being  collected  includes 
determining  the  cost,  implementation 
and  timing  to  meet  the  proposed  rule. 
This  analysis  will  take  into  account 
potential  styling  implications,  such  as 
the  use  of  clear  lenses  and  cadmium 
glass  bulbs.  Cadmium  glass  bulbs, 
which  produce  orange  light  through 
clear  lenses,  are  being  phased  out  due 
to  negative  environmental  impacts  and 
there  are  no  practicable  alternatives  that 


would  allow  the  use  of  clear  lenses  on 
turn  signal  lamps.  AAMA  is  also 
obtaining  the  value  of  the  traditional 
glare  point  (VzU,  V2)  on  typical  low-  and 
high-beam  headlamps.  It  will 
extrapolate  the  glare  value  of  a  DRL 
from  this  data.  In  addition,  one  of 
AAMA's  member  companies  is 
attempting  research  to  determine  the 
relative  effectiveness  of  the  various 
types  of  DRL  systems.  Previous  DRL 
studies  have  relied  on  performance  data 
from  DRL  designs  that  would  have  to  be 
changed  to  meet  the  current  proposal. 

In  addition,  AAMA  would  like  to 
share  this  information  with  its  European 
coimterparts  to  assess  the  hkelihood  of 
the  Europeans  allowing  turn  signal 
DRLs.  AAMA  states  that  it  is  important 
to  consider  global  harmonization  in  all 
futiu«  rulemakings. 

After  considering  the  argiunents 
raised  by  AAMA,  NHTSA  has  decided 
that  it  is  in  the  public  interest  to  extend 
the  comment  period  pursuant  to  the 
petitioner's  request.  However,  the 
agency  is  extending  it  by  45  days, 
instead  of  the  60  days  requested  by 
AAMA.  The  additional  45  days  means 
the  total  comment  period  will  have  been 
90  days.  A  90-day  comment  period 
allows  ample  time  to  evaluate  the 
proposal,  while  recognizing  the  public 
interest  in  prompt  decisions  on 
proposed  rulemaking  actions. 

(Authority:  49  U.S.C.  322,  30111,  30115," 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50  and  501.8.) 

Issued  on:  September  15, 1998. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  98-25052  Filed  9-17-98;  8:45  am] 

BttJJNQ  CODE  4«10-S»-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 


P.D.  090998B] 

RIN  0648-AL20 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Vessel  Moratorium 
Program 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  ACTION:  Notice  of  availability 
of  amendments  to  fishery  management 
plans:  request  for  comments. 

summary:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  59  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI)  and 
Amendment  57  to  the  FMP  for 
Groundfish  of  tfie  Gulf  of  Alaska  (GOA), 
and  Amendment  9  to  the  FMP  for  the 
Commercial  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea  and  Aleutian 
Islands  Area.  These  amendments, 
submitted  by  the  Council,  would  extend 
the  Vessel  Moratorium  Program  for  a 
vessel  with  a  Moratorium  Qualification 
for  which  a  Vessel  Moratorium  Permit 
was  issued  on  or  before  December  31, 
1998,  or  for  which  a  Vessel  Moratorium 
Permit  was  applied  for  on  or  before 
December  31, 1998.  The  Vessel 
Moratorium  Program  is  managed  under 
the  FMP  for  the  Groundfish  Fishery  of 
the  BSAI,  the  FMP  for  Groundfish  of  the 
GOA,  and  the  FMP  for  the  Coimnercial 
King  and  Tanner  Crab  Fisheries  in  the 
Bering  Sea  and  Aleutian  Islands  Area. 
The  Vessel  Moratorium  Program 
extension,  fi-om  January  1, 1999,  to 
December  31, 1999,  is  intended  to 
prevent  a  hiatus  between  the  ending  of 
the  Vessel  Moratorium  Program  and  the 
beginning  of  the  License  Limitation 
Program.  Comments  are  requested  firom 
the  public.  - 


DATES:  Comments  on  the  FMP 
amendments  must  be  received  by 
November  17, 1998. 

ADDRESSES:  Comments  on  the  proposed 
FMP  amendments  must  be  submitted  to 
Sue  Salveson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Sustainable  Fisheries  Division,  Alaska 
Region.  NMFS,  709  West  9th  Street. 
Room  453,  Juneau,  AK  99801,  or  P.O. 
Box  21668,  Juneau,  AK  99802, 
Attention:  Lori  J.  Gravel.  Copies  of  the 
proposed  amendments  and  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  prepared  for 
the  amendments  may  be  obtained  firom 
the  North  Pacific  Fishery  Management 
Council,  605  West  4'*<  Avenue,  Room 
306,  Anchorage.  AK  99510. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
each  Regional  Fishery  Management 
Council  submit  any  fishery  management 
plan  or  plan  amendment  it  prepares  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson- 
Stevens  Act  also  requires  that  NMFS. 
upon  reviewing  the  plan  or  amendment, 
must  immediately  publish  a  notice  that 
the  plan  or  amendment  is  available  for 
public  review  and  comment. 

NMFS  implemented  the  Vessel 
Moratorium  Program  (60  FR  40763. 
August  10, 1995)  in  1996  to  impose  a 
temporary  moratorium  on  the  entry  of 
new  vessels  into  the  commercial 
groundfish  fisheries  in  the  exclusive 
economic  zone  of  the  GOA  and  the 
BSAI  and  the  commercial  king  crab  and 
Tanner  crab  fisheries  in  the  Bering  Sea 
and  Aleutian  Islands.  The  Vessel 
Moratorium  Program  was  designed  to 
curtail  increases  in  fishing  capacity  and 
provide  industry  stability  while  the 
Council  developed  a  comprehensive 
solution  to  problems  affecting  these 
fisheries. 

In  June  1995,  the  Council  took  final 
action  on  recommending  the  License 
Limitation  Program  (LLP)  as  the  next 
step  towards  the  comprehensive 
resolution  to  problems  of  excess 
harvesting  capacity  and  conflicts 


between  industry  sectors  and  gear  in  the 
affected  fisheries.  NMFS  approved  the 
LLP  on  September  12, 1997,  and 
anticipated  that  the  LLP  could  be 
implemented  by  January  1, 1999. 
However,  the  design  and 
implementation  of  the  LLP  required 
more  time  than  was  originally 
anticipated.  Fishing  under  the  LLP  is 
now  scheduled  to  begin  January  1,  2000; 
however,  the  Vessel  Moratoriimi 
currently  is  scheduled  to  expire 
December  31, 1998.  Unless  an  extension 
is  provided,  a  1-year  hiatus  between  the 
Vessel  Moratorium  Program  and  the  LLP 
will  occxir. 

Amendments  9,  57,  and  59  will 
extend  the  Vessel  Moratoriimi  Program 
for  1  year.  Under  these  amendments.  (1) 
a  Moratorium  qualified  vessel  for  which 
an  application  for  a  Vessel  Moratorium 
Permit  has  not  been  made  on  or  before 
December  31. 1998.  or  (2)  a  Moratorium 
qualified  vessel  for  which  a  Vessel 
Moratorium  Permit  has  not  been  issued 
on  or  before  December  31, 1998.  based 
on  that  qualification,  will  no  longer  be 
eligible  for  a  Moratoriimi  Permit  based 
on  that  qualification.  This  action  is 
intended  to  eliminate  the  potential  for 
latent  capacity  to  enter  the  affected 
fisheries. 

NMFS  will  consider  the  public 
comments  received  during  the  comment 
period  in  determining  whether  to 
approve  the  proposed  amendments.  The 
proposed  regulations  are  scheduled  to 
be  published  within  15  days  of  this 
docimient.  Public  comments  on  the 
proposed  rule  must  be  received  by  the 
end  of  the  comment  period  on  the 
amendments  to  be  considered  in  the 
approval/disapproval  decision  on  the 
amendments;  conmients  received  after 
that  date  will  not  be  considered  in  the 
approval/disapproval  decision  on  the 
amendments.  To  be  considered, 
comments  must  be  received  by  close  of 
business  of  the  last  day  of  the  comment 
period. 

Dated:  September  11, 1998. 
Gary  C  Matlock 

Director,  Office  of  Sustainable  Fisheries, 
Nationa]  Marine  Fisheries  Service. 
[FR  Doc.  9S-25093  Filed  9-17-98;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  arxj  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Survey  on  Recreation  and  the 
Environment 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  information  collection: 
request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intent  to 
request  an  extension  of  a  ciurently 
approved  information  collection.  This 
collection  is  necessary  to  ensure  that  the 
Forest  Service  and  other  land  managing 
agencies  meet  the  recreational  needs  of 
the  public,  imderstand  the  public's 
attitudes  and  preferences  for 
management  of  public  lands  and  the 
environment,  and  meet  the 
Congressionally  mandated  reporting 
requirements  for  the  Renewable 
Resources  Planning  Act  and  the 
Government  Performance  and  Results 
Act.  Respondents  will  be  adults  in  the 
United  States. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  November  17, 1998. 

ADDRESSES:  All  comments  should  be 
addressed  to:  H.  Ken  Cordell,  Southern 
Research  Station,  Forest  Service,  USDA, 
320  Green  Street,  Athens,  GA  30602- 
2044  or  faxed  to  (706)  559-4262. 
Comments  also  may  be  sent  via  e-mail 
to  kcordell/srs_athens@fs.fed.us. 

The  public  may  inspect  comments  at 
the  offices  of  the  SouUiem  Research 
Station,  Research  Work  Unit  SRS-4901, 
Forest  Service,  USDA,  320  Green  Street, 
Athens.  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Ken  Cordell.  Southern  Research  Station, 
at  (706)  559-4263  or  e-mail  kcordell/ 
srs__athens@fs.fed.us. 


SUPPLEMENTARY  INFORMATION: 
Descriptimi  of  Information  Collection 

Title:  National  Survey  on  Recreation 
and  the  Environment:  The  Seventh 
National  Recreation  Survey. 

OMB  Number:  0596-0127. 

Expiration  Date  of  Approval: 
September  30. 1998. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  The  collected  information 
will  be  used  to  measiue  the  demands 
the  public  makes  on  National  Forests 
and  other  public  lands  and  recreational 
sites;  to  identify  the  recreational 
preferences  of  visitors  to  public  and 
private  recreational  sites;  to  identify  the 
public's,  especially  persons  with 
disabilities,  perceptions  of  accessibility 
to  recreational  sites;  to  gain  feedback 
from  the  public  about  management  of 
National  Forests  and  other  recreational 
lands;  to  ask  the  public  how  they  think 
public  agencies  could  improve 
management  of  public  land  and 
recreational  areas;  and  to  keep  abreast  of 
shifts  in  recreational  demands  that 
might  influence  delivery  of  recreational 
services.  The  Forest  Service  also  will 
use  the  collected  information  in 
developing  the  Renewable  Resources 
Planning  Act  Assessment  for  the  year 
2000,  which  will  look  at  emerging 
public  recreational  trends. 

The  first  National  Survey  on 
Recreation  and  the  Environment  was 
conducted  in  1960.  Since  then,  the 
survey  has  been  conducted  every  5 
years.  The  data  collected  in  this  series 
of  information  collections  has  enabled 
Federal  and  State  agencies  to  keep  up  to 
date  on  changing  public  recreational 
trends  that  place  demands  on  public 
recreational  facilities  and  areas. 

In  1987,  the  Forest  Service 
coordinated  the  National  Survey  on 
Recreation  and  the  Environment  in 
collaboration  with  five  other  Federal 
agencies  (the  Bureau  of  Land 
Management,  Corps  of  Engineers, 
Environmental  Protection  Agency, 
Economic  Research  Service,  and 
National  Oceanic  and  Atmospheric 
Administration),  three  private  sector 
interests  (the  Sporting  Goods 
Manufacttirers  Association,  Sports 
Fishing  Institute,  and  Outdoor 
Recreation  Coalition  Of  America),  and 
five  imiversities  (the  University  of 
Georgia,  Indiana  University.  Georgia 
Southern  University,  Purdue  University. 


and  the  University  of  Tennessee).  The 
Forest  Service  assumed  the  principle 
investigative  role  for  the  Sxu^ey  and.  in 
1994,  conducted  the  most  recent  siuvey 
in  the  continuing  national  series.  As  the 
lead  agency.  Forest  Service  personnel 
led  the  conceptualization,  design,  and 
execution  of  Uie  1994-95  National 
Survey  on  Recreation  and  the 
Environment. 

The  Forest  Service  will  coordinate  the 
next  National  Siuvey  on  Recreation  and 
the  Environment  to  be  conducted  irom 
March,  1999,  through  February,  2000.  It 
will  be  the  seventh  in  this  series  of 
Federally-sponsored  recreational 
surveys.  To  maintain  the  historical 
integrity  of  the  data,  this  survey  will 
incorporate  many  of  the  same 
interviewing  protocols  used  since  the 
beginning  survey  in  1960. 

As  with  the  1994-95  National  Survey 
on  Recreation  and  the  Environment, 
interviews  will  be  conducted  by 
telephone.  The  telephone  niunbers  of 
respondents  will  be  selected  at  random. 
Respondents  will  be  interviewed  by 
personnel  trained  in  interviewing 
techniques  and  will  be  bilingual  to 
overcome  language  barriers. 

Data  gathered  in  this  information 
collection  is  not  available  from  other 
sources. 

Estimate  of  Burden:  20  minutes. 

Type  of  Respondents:  Individuals  16 
years  or  older  with  access  to  a 
telephone. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  16,667  hours. 

Comment  Is  Invited 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  information 
proposed  for  collection  is  appropriate 
for  the  stated  purposes  and  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 

(c)  v»rays  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
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techniques  or  other  forms  of  infonnation 
technology. 

Use  of  Comments 

All  comments,  including  name  and 
address  when  provided,  will  become  a 
matter  of  public  record.  Comments 
received  in  response  to  this  notice  will 
be  summarized  and  included  in  the 
request  for  OfHce  of  Management  and 
Budget  approval. 

Dated:  September  14, 1998. 
Robert  C.  Joslin, 
Acting  Associate  Chief. 
IFR  Doc.  98-25053  Filed  9-17-98;  8:45  am] 

BILUNQ  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Rio  Sabana  Day  Use  Picnic  Area, 
Caribbean  National  Forest,  Naguabo, 
Puerto  Rico 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposed  action  to 
develop  the  Rio  Sabana  Day  Use  Picnic 
Area  in  the  municipality  of  Naguabo, 
reconstruct  2.5  miles  of  the  Rio  Sabana 
Trail  and  trailhead,  reconstruct  0.8 
miles  of  entrance.road,  and  construct  a 
cable  trail  bridge  over  Rio  Sabana. 

The  Forest  Service  invites  comments 
and  suggestions  that  are  within  the 
scope  of  the  proposed  action  and 
analysis.  In  addition,  the  agency  gives 
notice  of  the  environmental  analysis 
and  decision  making  process  that  will 
occur  on  the  proposal  so  that  interested 
.  and  affected  people  are  aware  of  how 
they  may  participate  and  contribute  to 
the  final  decision. 
DATES:  Following  are  the  dead  lines 
established  for  pubic  comments:  (a) 
Comments  to  be  incorporated  into  the 
draft  environmental  impact  statement 
should  be  received  by  September  30th, 
1998;  (b)  Comments  to  be  incorporated 
into  the  final  environmental  impact 
statement  should  be  received  within  45 
days  following  publication  of  the  Notice 
of  Availability  oithe  draft 
environmental  impact  statement. 
ADDRESSES:  Send  written  comments  to: 
Abigail  Rivera,  Team  Leader;  Caribbean 
National  Forest,  P.O.  Box  490,  Pahner, 
Puerto  Rico,  00721. 
FOR  FURTHER  INFORMATION  CONTACT: 
Abigail  Rivera,  Rio  Sabana  Picnic  Area 
EIS  Team  Leader,  787  888-5643. 
SUPPLEMENTARY  INFORMATION:  The 
Caribbean  National  Forest  is  proposing: 


(a)  To  develop  a  day  use  picnic  area 
located  in  the  vicinity  of  the  Rio  Sabana 
Bridge,  on  the  southern  end  of  Highway 
#191.  at  Km.  21.1,  in  the  Cubuy  Sector 
of  the  Municipality  of  Naguabo;  (b)  the 
rehabilitation  of  2.5  miles  of  the  Rio 
Sabana  Trail  #6  and  trailhead;  (c)  repair 
and  reconstruction  of  0.8  miles  of 
entrance  road,  on  Hwy.  #191,  Km.  22.3, 
to  project  site.  Km.  21.1;  (d)  and 
construction  of  a  cable  bridge  over  the 
Rio  Sabana.  Currently,  the  area  has  not 
been  developed  for  recreation  but 
receives  heavy  use.  This  use,  coupled 
with  a  sensitive  ecosystem  in  which  it 
is  located,  gives  rise  to  a  potential 
conflict  between  the  need  to  protect  and 
conserve  natural  resources  and  the  need 
to  provide  a  well  managed  natural 
setting  where  our  customers  can  enjoy 
a  satisfying  recreational  experience. 

Access  to  the  proposed  site  is  via  Hwy 
#191,  at  Km.  22.3.  On  April  13, 1992, 
U.S.  District  Judge  Guierbolini 
permanently  enjoined  and  restrained 
the  U.S.  Forest  Service  and  the  Federal 
Highway  Administration  fit>m 
proceeding  with  construction  activities 
on  the  closed  portion  of  Highway  P.R. 
#191,  from  Km.  13.5  to  Km.  20,  until 
completion  of  an  environmental  impact 
statement.  The  proposed  project  is 
located  on  a  segment  of  Hwy.  #191  that 
is  outside  of  the  area  under  court  order. 
The  proposed  action  would  meet  the 
objectives  of:  (a)  Correcting  the  current 
managerial  situation  and  social  settings 
in  relation  to  the  physical  setting  and 
actual  use;  (b)  protect  the  natural 
resources  in  the  vicinity;  (c)  increase 
Forest  Service  presence  on  the  southern 
end  of  the  Forest,  which  currently  is 
minimal. 

The  EIS  will  be  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  the 
National  Forest  Management  Act 
(NFMA)  and  the  Endangered  Sj)ecies 
Act  (ESA).  The  U.S.  Forest  Service  will 
be  the  lead  agency  and  the  Puerto  Rico 
Department  of  Public  Transportation 
(DTOP)  will  be  a  cooperating  agency. 

Public  participation  will  be  especially 
important  at  several  points  during 
analysis.  The  first  point  is  when  scoping 
officially  begins  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
infonnation,  comments,  and  assistance 
from  Federal,  State  and  local  agencies, 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.Comments  must  hie 
received  by  September  30, 1998.  This 
input  will  be  used  in  preparation  of  the 
draft  environmental  impact  statement 
(DEIS).  The  scoping  process  will 
include:  (1)  Identifying  potential  issues; 
(2)  Identifying  issues  to  be  analyzed  in 
depth;  (3)  Eliminating  insignificant 


issues  or  those  which  have  been  covered 
by  a  relevant  previous  environmental 
process;  (4)  Exploring  additional 
alternatives;  (5)  Identifying  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  (i.e.  direct, 
indirect,  and  cumulative  effects  and 
connected  actions).  Public  participation 
will  include  notifying  interested  and 
affected  publics  of  the  proposed  action 
in  person  and/or  by  mail.  News  releases 
will  be  used  to  provide  general  notice  to 
the  public. 

The  following  preliminary  issues  have 
been  identifiisd  through  internal 
scoping:  (1)  Possible  effects  of 
development  of  picnic  area  and 
reconstruction  of  Rd.  #191  on  the 
threatened  and  endangered  species 
identified  in  the  project  area;  (2) 
Possible  effects  on  natural  resources  due 
to  an  increase  in  visitors  to  picnic  area 
and  trail;  (3)  Reconstruction  of  the 
historic  CCC  Rio  Sabana  Trail,  which 
connects  with  the  Tradewinds/El  Toro 
Trail,  may  generate  greater  use  than  is 
allowed  in  the  proposed  Wilderness 
Management  Area;  (4)  Security  issues  in 
the  area  in  relation  to  24-hour  presence 
of  Forest  Service  hosts  of  volunteers;  (5) 
Potential  hazards  to  Forest  users  caused 
by  a  nearby  water  impoundment  smd 
transmission  facility,  located  on  private 
land. 

A  draft  environmental  impact 
statement  is  expected  to  be  available  for 
public  review,  for  45  days,  in  October 
1998. 

It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  at  that  time.  Upon  release  of 
the  draft  environmental  impact 
statement,  projected  for  October  1998, 
reviewers  should  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
mux:.  435  U.S.C.  519,  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  It  is  also 
helpful  if  comments  refer  to  specific 
pages  of  chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
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the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

After  the  comment  period  on  the  draft 
environmental  impact  statement  ends, 
the  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  final 
environmental  impact  statement.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by  February 
1999.  The  Responsible  Official  will 
consider  the  comments,  responses, 
environmental  consequences  discussed 
in  the  final  environmental  impact 
statement,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision.  The  Responsible  Official  will 
document  the  decision  and  rationale  for 
the  decision  in  a  Record  of  Decision. 
The  decision  wrill  be  subject  to  appeal 
in  accordance  with  36  CFR  215. 

The  Responsible  Official  is:  Pablo 
Cruz,  Forest  Supervisor,  Caribbean 
National  Forest,  P.O.  Box  490.  Palmer, 
Puerto  Rico.  00721. 

Dated:  August  25, 1998. 
Pablo  CuTz, 

Forest  Supervisor. 

[FR  Doc.  98-25001  Filed  9-17-98;  8:45  ami 

BILLING  CODE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to  and 

deletions  from  Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  commodities  and  a  service 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  October  19.  1998. 
addresses:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3,  Suite  310. 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 

for  further  information  contact: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 


the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
othet-  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Call  Center  Services 

Defense  Logistics  Information  Service 
(DLIS),  Battle  Creek  Customer 
Support  Center  (CSC).  Federal  Center, 
74  North  Washington  Avenue,  Battle 
Creek,  Michigan 

NPA:  Peckham  Vocational  Industries, 
Inc.,  Lansing,  Michigan 

Janitorial/Custodial 

Austin  Memorial  AFRC/AMSA  #1, 

Austin,  Texas, 
NPA:  Goodwill  Industries  of  Central 

Texas,  Inc.,  Austin,  Texas. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sniall  entities. 
Tlie  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 


2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  knowm  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
cormection  with  the  commodities  and 
service  proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  and 
service  have  been  proposed  for  deletion 
from  the  Procurement  List: 

Commodities 

Cover,  Bed  7210-01-116-7856 


7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01- 
7210-01 
7210-01 
7210-01 
7210-01 
7210-01 
7210-01 
7210-01 


-120-0679 
■120-8019 
-116-7855 
-120-8018 
-120-8009 
-120-8017 
-120-8014 
-120-8016 
-116-7853 
-124-8303 
-118-4085 
-120-8022 
-120-8021 
-122-5015 
-123-5149 
-125-9250 
-120-8015 
-120-8012 
-120-8011 
-116-7859 
-123-5148 
-116-7858 
-116-7860 
-120-8020 
-116-7857 
-116-7854 
-120-8013 
-124-7626 
-120-8010 


Service 

Grounds  Maintenance,  U.S.  Army 
Reserve  Center,  1816  East  Main  Street. 
Albemarle,  North  Carolina. 

Beverly  L.  Milkman, 

Executive  Director. 

IFR  Doc.  98-25099  Filed  9-17-98;  8:45  am) 
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action:  Proposed  additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonproHt  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  19. 1998. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  hom  nonproHt  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  signiBcant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certlHcation 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  cpmmodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 


Comnrodity 

Firing  Attachment,  Blank,  1005-01- 
361-8208,  NPA:  Coastal  Enterprises  of 
Jacksonville,  Inc.,  Jacksonville,  North 
Carolina 

Services 

Janitorial/Custodial,  Fort  Campbell, 
Kentucky,  NPA:  Lakeview  Center, 
Inc.,  Pensacola,  Florida 

Operation  of  Postal  Service  Center, 
Vandenberg  Air  Force  Base, 
California,  NPA:  Lighthouse  for  the 
Blind  of  Houston,  Houston.  Texas. 

Beverly  L.  Milkman, 

Executive  Director 

(FR  Doc.  9&-2S100  Filed  9-17-98;  8:45  am] 

BILLMQ  0006  aaS3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  oOier  severe  disabilities, 
and  deletes  fi-om  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  October  19, 1998. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  BUnd  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July  24 
and  28, 1998,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(63  F.R.  39812,  40877  and  40878)  of 
proposed  additions  to  and  deletions 
from  the  Procurement  List. 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41U.S.C.  4&-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Prociirement  List: 

Commodity 

Anti-Microbial  Textiles  Shipper,  M.R. 
1911 

Services 

Customer  Service  Representatives, 

General  Services  Administration, 

Northwest  Arctic  Region,  400  IStfa 

Street,  SW,  Auburn,  Washington 
Food  Service  Attendant  (Postwide),  Fort 

Carson,  Colorado 
Janitorial/Custodial,  West  LA  VA 

Community  Base  Clinic,  1063  N.  Vine 

Street,  Los  Angeles,  California,  San 

Diego  Vet  Center,  2900  Sixth  Avenue, 

San  Diego,  California 
Janitorial/Custodial,  Federal  Records 

Center  and  USDA  Laboratory,  East 

Point,  Georgia 
Janitorial/Custodial,  GPO  Laurel 

Warehouse,  8610  &  8660  Cherry  Lane, 

Laurel,  Maryland 
GPO  Springbelt  Warehouse,  7701 

Southern  Drive,  Springfield,  Virginia 
Janitorial/Custodial,  U.S.  Courthouse, 

4th  and  Lomas,  Albuquerque,  New 

Mexico 
Janitorial/Custodial,  Carr  Inlet 

Acoustical  Range,  630 — 3rd  Avenue, 

Fox  Island,  Washington. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  eRiective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
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The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  TTie  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
deleted  from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  Ae  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  foUowang 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Box,  Wood 

8115-00-L00-1528 
8115-00-L00-1527 
8115-00-L00-1526 
8115-O0-L0O-1780 
8115-00-L00-1525 
8115-00-LOO-1649 
8115-00-L00-1532 
(Requirements  of  the  Defense  Industrial 

Plant  Equipment  Center,  Memphis, 

TN  only) 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  98-25101  Filed  9-17-98;  8:45  am] 

BILLING  C00€  6359-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Current  Population  Survey— Annual 
Dentographic  Survey  for  March  1999 

ACTION:  Proposed  collection;  comment 
request. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)), 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  17, 
1998. 


ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Bonnie  Tarsia,  Bureau  of 
the  Census,  FOB  3,  Room  3340, 
Washington,  DC  20233-8400.  at  (301) 
457-3806. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Census  Bureau  will  conduct  the 
Annual  Demographic  Survey  (ADS)  in 
conjunction  with  the  March  1999 
Current  Population  Survey  (CPS).  The 
Census  Bureau  has  conducted  this 
supplement  annually  for  over  50  years. 
The  Census  Bureau,  the  Bureau  of  Labor 
Statistics,  and  the  Department  of  Health 
and  Human  Services  sponsor  this 
supplement. 

In  the  ADS  we  collect  information  on 
work  experience,  personal  income, 
noncash  benefits,  expanded  race  items, 
and  migration. 

The  work  experience  items  in  the 
ADS  provide  a  imique  measure  of  the 
dynamic  nature  of  the  labor  force  as 
viewed  over  a  one-year  period.  These 
items  produce  statistics  that  show 
movements  in  and  out  of  the  labor  force 
by  measuring  the  nimiber  of  periods  of 
unemployment  experienced  by  persons, 
the  nimiber  of  different  employers 
worked  for  during  the  year,  the 
principal  reasons  for  unemployment, 
and  part-/full-time  attachment  to  the 
labor  force.  We  can  make  indirect 
measurements  of  discouraged  workers 
and  others  with  a  casual  attachment  to 
the  labor  market. 

The  income  data  from  the  ADS  are 
used  by  social  planners,  economists, 
government  officials,  and  market 
researchers  to  gauge  the  economic  well- 
being  of  the  country  as  a  whole  and 
selected  population  groups  of  interest. 
Government  planners  and  researchers 
use  these  data  to  monitor  and  evaluate 
the  effectiveness  of  various  assistance 
programs.  Market  researchers  use  these 
data  to  identify  and  isolate  potential 
customers.  Social  planners  use  these 
data  to  forecast  economic  conditions 
and  to  identify  special  groups  that  seem 
to  be  especially  sensitive  to  economic 
fluctuations.  Economists  use  March  data 
to  determine  the  effects  of  various 
economic  forces,  such  as  inflation, 
recession,  recovery,  etc.,  and  their 
differential  effects  on  various 
population  groups. 


A  prime  statistic  of  interest  is  the 
classification  of  persons  as  being  in 
poverty  and  how  this  measurement  has 
changed  over  time  for  various  groups. 
Researchers  evaluate  March  income  data 
not  only  to  determine  poverty  levels  but 
also  to  determine  whether  government 
programs  are  reaching  eligible 
households. 

The  March  1999  supplement 
instrument  will  consist  of  the  same 
items  that  were  included  in  the  March 
1998  instrument  with  a  few  minor 
changes.  These  include: 

•  Dropping  the  phrase  "because  your 
income  was  low"  in  the  question  which 
asks  about  receiving  government 
payments,  such  as  public  assistance  or 
welfare. 

•  Adding  two  new  answer  categories 
to  the  migration  questions  that  ask  about 
reasons  for  moving. 

•  Adding  TRICARE  to  questions  in 
the  health  insurance  section.  TRICARE 
has  replaced  CHAMPUS  in  some  areas 
of  the  country. 

•  Adding  the  phrase  "FROM  AN 
INSURANCE  COMPANY"  to  a  question 
about  health  care  coverage  in  the  health 
insurance  section. 

n.  Method  of  Collection 

The  ADS  is  conducted  at  the  same 
time  as  the  Basic  CPS  by  personal  visits 
and  telephone  interviews,  using 
computer-assisted  personal  interviewing 
and  computer-assisted  telephone 
interviewing. 

m.  DaU 

OMB  Number:  0607-0354. 

Form  Number:  None.  We  conduct  all 
interviewing  on  computers. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
52,000  per  month. 

Estimated  Time  Per  Response:  25 
minutes. 

Estimated  Total  Annual  Burden 
Hours.  21,666. 

Estimated  Total  Annual  Cost:  There 
are  no  costs  to  the  respondents  other 
than  their  time  to  answer  the  CPS 
questions. 

Respondent's  Obligation:  Volxmtary. 

Legal  Authority:  Title  13,  United  States 
Code.  Section  182;  and  Title  29,  United 
States  Code,  Sections  1-9. 

IV.  Request  for  Commrats 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utihty;  (b)  the  accxuacy  of  the 
agency's  estimate  of  the  burden 
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(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siumnarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  September  14, 1998. 
Linda  Engelmeier, 

Departmental  Forms  Qearance  Officer,  Office 

of  the  Chief  Information  Officer. 

(FR  Doc.  98-25050  Filed  9-17-98:  8:45  am] 

BILUNQ  COOE  3S10-70-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcing  a  Meeting  of  the 
Computer  System  Security  and  Privacy 
Advisory  Board 

AGENCY:  National  Institute  of  Standards 
and  Technology. 
ACTKM:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App.. 
notice  is  hereby  given  that  the  Computer 
System  Security  and  Privacy  Advisory 
Board  (CSSPAB)  will  meet  Tuesday, 
September  29, 1998,  and  Wednesday, 
September  30, 1998  from  9  a.m.  to  5 
p.m.  The  Advisory  Board  was 
established  by  the  Computer  Security 
Act  of  1987  (Pub.  L  100-235)  to  advise 
the  Secretary  of  Commerce  and  the 
Director  of  NIST  on  security  and  privacy 
issues  pertaining  to  federal  computer 
systems.  All  systems  will  be  open  to  the 
public. 

DATES:  The  meeting  will  be  held  on 
September  29  and  30, 1998.  from  9:00 
a.m.  to  5:00  p.m. 

ADDRESSES:  The  meeting  will  take  .place 
at  the  National  Institute  of  Standards 
and  Technology.  820  West  Diamond 
Avenue  (NIST  North  Building). 
Gaithersburg.  MD  in  Room  618. 

Agenda: 
— Welcome  and  Overview 
— Issues  Update  and  Briefings 
— Health  Care  Privacy  Update 
— On-line  Privacy  Briefings 
— NIST  Computer  Security  Updates 
— ^Discussion 
— ^Pending  Business 
— PubUc  Participation 


— ^Agenda  Development  for  December 

Meeting 
— Wrap-Up 

Public  Participation:  The  Board 
agenda  will  include  a  period  of  time, 
not  to  exceed  thirty  minutes,  for  oral 
comments  and  questions  frt>m  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  Board  Secretariat  at  the 
telephone  nimiber  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  CSSPAB  Secretariat, 
Information  Technology  Laboratory, 
Building  820.  Room  426.  National 
Institute  of  Standards  and  Technology. 
Gaithersburg,  MD  20899-0001.  It  would 
be  appreciated  if  35  copies  of  written 
material  ere  submitted  for  distribution 
to  the  Board  and  attendees  no  later  than 
September  23, 1998.  Approximately  15 
seats  will  be  available  for  the  public  and 
media. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  Roback,  Board  Secretariat. 
Information  Technology  Laboratory, 
National  Institute  of  Standards  and 
Technology,  Building  820,  Room  426, 
Gaithersburg,  MD  20899-0001, 
telephone:  (301)  975-3696. 

Dated:  September  15, 1998. 
Robert  E.  Hebner, 
Acting  Deputy  Director. 
(FR  Doc  98-25091  Filed  9-17-98;  8:45  am] 

NLLMQ  CODE  3S10-CIMI 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  98071617»-417»-01] 
RIN  064a-ZA45 

Announcement  of  Graduate  Research 
Fellowships  in  the  National  Estuarine 
Research  Reserve  System  for  Fiscal 
Year  1999 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 
ACTION:  Notice. 


SUMMARY:  The  Sanctuaries  and  Reserves 
Division  (SRD)  of  the  Office  of  Ocean 
and  Coastal  Resource  Management  is 
soUdting  applications  for  graduate 
fellowship  funding  within  the  National 
Estuarine  Research  Reserve  System. 


This  notice  sets  forth  funding  priorities, 
selection  criteria,  and  application 
procedures. 

The  National  Estuarine  Research 
Reserve  System  of  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  announces  the  availability  of 
Graduate  Research  Fellowships.  SRD 
anticipates  that  26  Graduate  Research 
Fellowships  will  be  competitively 
awarded  to  qualified  graduate  students 
whose  research  occurs  within  the 
boundaries  of  at  least  one  Reserve. 
Fellowships  will  start  no  earlier  than 
June  1, 1999. 

DATES:  Applications  must  be 
postmarked  no  later  than  November  1, 
1998.  Notification  regarding  the 
awarding  of  fellowships  will  be  issued 
on  or  about  March  1, 1999. 
ADDRESSES:  Dr.  Dwight  D.  Trueblood, 
Science  Coordinator,  NOAA/ 
Sanctuaries  and  Reserves  Division,  1305 
East-West  Highway,  N/ORM2,  SSMC4, 
11th  Floor,  Silver  Spring,  MD  20910, 
Attn:  FY99  NERRS  Research.  Phone: 
301-713-3145  ext.  174  Fax:  301-713- 
0404,  internet: 

dtrueblood@ocean.nos.noaa.gov.  Web 
page:  http://wave.nos.noaa.gov/ocrm/ 
nerr/nerrs_research.html.  See 
Appendix  I  for  National  Estuarine 
Research  Reserve  addresses. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  specific  research 
opportunities  at  National  Estuarine 
Research  Reserve  sites,  contact  the  site 
staff  listed  in  Appendix  L  For 
application  information,  contact  the 
Science  Coordinator  of  the  Sanctuaries 
and  Reserves  Division  (see  ADDRESSES 
above). 

SUPPLEMENTARY  INFORMATION: 
I.  Authority  and  Background 

Section  315  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended 
(CZMA),  16  U.S.C.  §  1461,  establishes 
the  National  Estuarine  Research  Reserve 
System  (NERRS).  16  U.S.C 
§  1461(e)(1)(B)  authorizes  the  Secretary 
of  Commerce  to  make  grants  to  any 
coastal  state  or  public  or  private  person 
for  purposes  of  supporting  research  and 
monitoring  within  a  national  estuarine 
reserve  that  are  consistent  with  the 
research  guidelines  developed  under 
subsection  (c).  This  program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  imder  "Coastal  Zone 
Management  Estuarine  Research 
Reserves,"  Number  11.420. 

n.  Infbnnation  on  Established  National 
Estuarine  Research  Reserves 

The  NERRS  consists  of  estuarine  areas 
of  the  United  States  and  its  territories 
which  are  designated  and  managed  for 
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research  eind  educational  purposes. 
Each  National  Estuarine  Research 
Reserve  (Reserve)  within  the  NERRS  is 
chosen  to  reflect  regional  differences 
and  to  include  a  variety  of  ecosystern 
types  in  accordance  with  the 
classification  scheme  of  the  national 
program  as  presented  in  15  CFR  part 
921. 

Each  Reserve  supports  a  v«de  range  of 
beneficial  uses  of  ecological,  economic, 
recreational,  and  aesthetic  values  which 
are  dependent  upon  the  maintenance  of 
a  healthy  ecosystem.  The  sites  provide 
habitats  for  a  vnde  range  of  ecologically 
and  commercially  important  species  of 
fish,  shellfish,  birds,  and  other  aquatic 
and  terrestrial  wildlife.  Each  reserve  has 
been  designed  to  ensure  its  effectiveness 
as  a  conservation  unit  and  as  a  site  for 
long-term  research  and  monitoring.  As 
part  of  a  national  system,  the  Reserves 
collectively  provide  an  excellent 
opportimity  to  address  research 
questions  and  estuarine  management 
issues  of  national  significance.  For  a 
detailed  description  of  the  sites,  contact 
the  individual  site  staff  or  refer  to  the 
NERR  internet  web  site  provided  in  the 
ADDRESSES  section. 

m.  Availability  of  Funds 

Funds  are  expected  to  be  available  on 
a  competitive  basis  to  qualified  graduate 
students  for  research  within  National 
Estuarine  Research  Reserves  leading  to 
a  graduate  degree.  No  more  than  two 
fellowships  at  any  one  site  will  be 
funded  at  any  one  time;  based  upon 
fellowships  awarded  in  the  1998 
funding  cycle,  we  anticipate  only  26 
openings  for  Fellowships  in  FY99. 
Fellowships  are  exi>ected  to  be  available 
at  the  following  sites. 


NERR  site 


Apalachicola 

Chesapeake  Bay,  MD ~. 

Chesapeake  Bay,  VA 

Delaware ~ ~ 

Elkhom  Stough  _.. 

Grand  Bay 

Great  Bay 

Guana-Tokxnato-Matanzas 

Hudson  River 

Jacques  Cousteau 

Jobos  Bay 

Kachemak  Bay ~ 

North  Inlet-Winyah  Bay  . — 

Okj  Woman  Creek 

Tijuana  River 

Waquoit  Bay  

Weeks  Bay ™ 

Wells  -. 


FeHow- 
ships 


Because  NOAA  is  an  active  partner  in 
NERRS  research,  funds  v^rill  be  awarded 
through  a  cooperative  agreement.  NOAA 


may  be  involved  in  the  award  in  the 
following  maimer: 

The  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management,  reserves 
the  right  to  immediately  halt  activity 
imder  this  award  if  it  becomes  obvious 
that  award  activities  are  not  fulfilling 
the  mission  of  the  National  Estuarine 
Research  Reserve  System.  While  day-to- 
day management  is  the  responsibility  of 
the  recipient,  frequent  guidance  and 
direction  is  provided  by  the  Federal 
Government  for  the  successful  conduct 
of  this  award.  Non-compliance  with  a 
Federally  approved  project  may  result 
in  immediate  halting  of  the  award. 

SRD  generally  will  review  and 
approve  each  stage  of  work  aimually 
before  the  next  begins  to  assure  that 
studies  will  produce  viable  information 
on  which  to  form  valid  coastal 
management  decisions. 

All  staff  at  NERRS  sites  are  ineligible 
to  submit  an  application  for  a 
fellowship  under  this  Announcement. 
Federal  funds  requested  must  be 
matched  by  the  applicant  by  at  least 
30%  of  the  TOTAL  cost,  not  the  Federal 
share,  of  the  project.  It  is  anticipated 
that  fellowships  receiving  funding 
imder  this  announcement  will  begin  by 
Jime  1, 1999. 

IV.  Purpose  and  Priorities 

NERR  Research  funds  are  provided  to 
support  management-related  research 
projects  that  will  enhance  scientific 
imderstanding  of  the  Reserve  ecosystem, 
provide  information  needed  by  Reserve 
management  and  coastal  management 
decision-makers,  and  improve  public 
awareness  and  understanding  of 
estuarine  ecosystems  and  estuarine 
management  issues  (15  CFR  §921.50). 

The  NERR  Graduate  Research 
Fellowship  program  is  designed  to  fund 
high  quality  research  focused  on 
enhancing  coastal  zone  management 
while  providing  students  with  hands-on 
training  in  ecological  monitoring. 

Research  projects  proposed  in 
response  to  this  announcement  must:  (1) 
address  coastal  management  issues 
identified  as  having  local,  regional,  or 
national  significance,  described  in  the 
"Scientific  Areas  of  Support"  below; 
and  (2)  be  conducted  within  one  or 
more  designated  NERR  sites.  Funding 
($16,500  per  year)  is  intended  to 
provide  any  combination  of  research 
support,  salary,  tuition,  supplies,  or 
other  costs  as  needed,  including 
overhead.  Fellows  will  be  expected  to 
participate  in  an  ecological  training 
program  that  will  entail  some  aspect  of 
ecological  monitoring  or  research  for  up 
to  a  maximum  of  15  hours  per  week. 
Fellows  conducting  multi-site  projects 


may  fulfill  this  requirement  at  one  or  a 
combination  of  sites  but  for  no  more 
than  a  total  of  15  hours  per  week.  This 
training  program  may  occur  throughout 
the  academic  year  or  may  be 
concentrated  during  a  specific  season. 
Students  are  encouraged,  but  not 
required,  to  incorporate  these  training 
activities  into  their  own  research 
programs. 

Scientific  Areas  of  Support    • 

The  NERRS  program  has  identified 
the  following  as  areas  of  nationally 
significant  research  interest.  Proposed 
research  projects  submitted  in  response 
to  this  announcement  must  address  one 
of  the  following  topics  (see  #1  above): 

•  The  effects  of  non-point  source 
pollution  on  estuarine  ecosystems; 

•  Evaluative  criteria  and/or  methods 
for  estuarine  ecosystem  restoration; 

•  The  importance  of  biodiversity  and 
effects  of  invasive  species  on  estuarine 
ecosystems;  or 

•  Mechanisms  for  sustaining 
resources  within  estuarine  ecosystems. 

Each  NERR  has  local  issues  of 
concern  that  fall  within  one  of  the 
topics  above.  Applicants  are  responsible 
for  contacting  the  NERR  site  of  interest 
to  determine  those  site-specific  research 
needs. 

Note:  It  is  strongly  suggested  that 
applicants  contact  the  host  Reserve  (see 
Appendix  I)  for  information  on  site-specific 
information  and  to  discuss  the  training 
opportunities  at  the  site. 

V.  Guidelines  for  Application 
Preparation,  Review,  and  Reporting 
Requirements 

Applicants  for  SRD  research 
fellowships  must  follow  the  guidelines 
presented  in  this  announcement. 
Applications  not  adhering  to  these 
guidelines  may  be  returned  to  the 
applicant  withojit  further  review. 

Applications  for  graduate  fellowships 
in  the  NERRS  are  solicited  annually  for 
award  the  following  fiscal  year. 
Application  due  dates  and  other 
pertinent  information  are  contained  in 
this  announcement  of  research 
opportunities.  Applicants  must  submit 
an  original  and  two  (2)  copies  of  each 
application  and  all  supporting 
documents  (curricula  vitae,  literature 
referenced,  transcripts,  etc.).  excluding 
letters  of  reference  which  must  come 
directly  from  their  source. 

Applicants  may  request  funding  for 
up  to  three  years;  funding  for  years  two 
and  three  will  be  made  available  based 
on  availability  of  funds  and  satisfactory 
progress  of  research  as' determined  by 
the  NERR  Research  Staff  and  the 
student's  faculty  advisor,  in 
consultation  with  SRD.  Therefore,  the 
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annual  awards  must  have  scopes  of 
work  that  are  clearly  severable  and  can 
be  easily  separated  into  annual 
increments  of  meaningful  work  which 
represent  solid  accomplishments  if 
prospective  funding  is  not  made 
available  to  the  Applicant.  The  amount 
of  the  award  is  $15,000/annum  plus 
10%  overhead  for  a  total  of  $16,500/ 
annum.  Requested  Federal  funds  must 
be  matched  by  at  least  30  percent  of  the 
award  total. 

Applicants  who  are  selected  for 
funding  will  be  required  to:  (1)  Work 
with  the  Research  Coordinator  or  - 
Reserve  Manager  to  develop  an 
ecological  training  program  for  up  to  15 
hours  per  week;  (2)  submit  an  annual 
technical  report  to  SRD  and  the  host 
Reserve  before  the  end  of  each  funding 
cycle  on  the  reseeirch  accomplishments 
to-date;  and  (3)  acknowledge  NERRS 
support  in  all  relevant  scientific 
presentations  and  publications.  In 
addition,  fellows  will  be  strongly 
encouraged  to  publish  their  results  in 
peer-reviewed  literature  and  make 
presentations  at  scientific  meetings. 

A.  Applications 

Students  admitted  to  or  enrolled  in  a 
full-time  Master's  or  Doctoral  program 
at  U.S.  accredited  universities  are 
eligible  to  apply.  Students  should  have 
completed  a  majority  of  their  course 
work  at  the  beginning  of  their 
fellowship  and  have  an  approved  thesis 
research  program. 
Applicants  are  required  to  submit: 
(IJ  An  academic  resume  or  a 
cvuriculum  vitae  that  includes  all 
graduate  and  undergraduate  institutions 
(department  or  area  of  study,  degree, 
and  year  of  graduation],  all  publications 
(including  undergraduate  and  graduate 
theses),  awards  or  fellowships,  and 
work/research  experience; 

(2)  A  cover  letter  from  the  applicant 
indicating  current  academic  status, 
research  interests,  career  goals,  and  how 
the  proposed  research  fits  into  their 
degree  program,  and  the  results  of  any 
discussion  with  NERR  staff  regarding 
the  ecological  monitoring  training 

(3)  A  titled  research  proposal  (double- 
spaced  in  a  font  no  smaller  than  12- 
point  courier)  that  includes  an  Abstract, 
Introduction,  Methods  and  Materials, 
Project  Significance,  and  Bibliography; 

(4)  A  proposed  budget  (see  Section  B, 
Proposal  Content,  below  for  specific 
guidelines); 

(5)  An  unofficial  copy  of  all 
undergraduate  and  graduate  transcripts; 

(6)  A  letter  of  support  from  the 
applicant's  graduate  advisor  indicating 
the  advisor's  contribution  (financial  and 
otherwise)  to  the  applicant's  graduate 


studies,  and  an  assurance  that  the 
student  is  in  good  academic  standing; 
and 

(7)  Two  letters  of  recommendations 
(from  other  than  the  applicant's 
graduate  advisor)  sent  directly  from 
their  source. 

The  original  and  two  (2)  copies  of  the 
information  requested  above,  excluding 
letters  of  reference,  must  be  submitted 
to  the  SRD  Science  Coordinator  at  the 
address  in  the  Addresses  section, 
postmarked  no  later  than  November  1, 
1998.  Applications  postmarked 
November  2, 1998  or  later,  will  be 
returned  without  review.  Receipt  of  all 
applications  will  be  acknowledged  and 
a  copy  sent  to  the  appropriate  Reserve 
staff. 

B.  Proposal  Content 

The  research  proposal  should  contain 
the  sections  described  below. 

1.  Title  Page 

A  title  page  must  be  provided  which 
lists: 

•  Student  name,  address,  telephone 
number,  fax  niunber  and  email  address. 

•  Project  title. 

•  Amoimt  of  funding  requested. 

•  Name  of  graduate  institution. 

•  Name  of  institution  providing 
matching  funds  and  amount  of  matching 
funds. 

•  Name,  address,  telephone  nimiber, 
fax  number  &  email  address  of  faculty 
advisor. 

•  NERR  site  where  research  is  to  be 
conducted,  and 

•  Nimiber  of  years  of  requested 
support. 

If  it  is  a  multi-site  project,  the  title 
page  must  indicate  which  Reserve  will 
be  the  primary  contact  ("host  Reserve") 
for  the  training  program. 

2.  Abstract 

The  abstract  should  state  the  research 
objectives,  scientific  methods  to  be 
used,  and  the  significance  of  the  project 
to  a  particular  Reserve  and  the  NERRS 
program.  The  abstract  must  be  limited  to 
one  page. 

3.  Project  Description 

The  project  description  must  be 
limited  to  6  double-spaced  pages 
excluding  figures.  The  main  body  of  the 
proposal  should  be  a  detailed  statement 
of  the  work  to  be  undertaken,  and 
include  the  following  components: 

(a) Introduction.  Inis  section  should 
introduce  the  research  setting  and 
environment.  It  should  include  a  brief 
review  of  pertinent  literature  and 
describe  the  research  problem  in 
relation  to  relevant  coastal  management 
issues  and  the  research  priorities.  This 


section  should  also  present  the  primary 
hypothesis  upon  which  the  project  is 
focused,  as  well  as  any  additional  or 
component  hypotheses  which  will  be 
addressed  by  the  research  project. 

(b)  Methods.  This  section  should  state 
the  methods(s)  to  be  used  to  accomplish 
the  specific  research  objectives, 
including  a  systematic  discussion  of 
what,  when,  where,  and  how  the  data 
are  to  be  collected,  analyzed,  and 
reported.  Field  and  laboratory  methods 
should  be  scientifically  valid  and 
reliable  and  accompanied  by  a 
statistically  sound  sampling  scheme. 
Methods  chosen  should  be  justified  and 
compared  with  other  methods  employed 
for  similar  work. 

Techniques  should  allow  the  testing 
of  the  hypotheses,  but  also  provide 
baseline  data  related  to  ecological  and 
management  questions  concerning  the 
Reserve  environment.  Methods  should 
be  described  concisely  and  techniques 
should  be  reliable  enough  to  allow 
comparison  with  those  made  at  different 
sites  and  times  by  different 
investigators.  The  methods  must  have 
proven  their  utility  and  sensitivity  as 
indicators  for  natvual  or  human-induced 
change. 

Analytical  methods  and  statistical 
tests  applied  to  the  data  should  be 
dociunented,  thus  providing  a  rationale 
for  choosing  one  set  of  methods  over 
alternatives.  Quality  control  measures 
also' should  be  documented  (e.g., 
statistical  confidence  levels,  standards 
of  reference,  performance  requirements, 
internal  evaluation  criteria).  The 
proposal  should  indicate  by  way  of 
discvission  how  data  are  to  be 
synthesized,  interpreted  and  integrated 
into  final  work  products. 

A  map  clearly  showing  the  study 
location  and  any  other  features  of 
interest  must  be  included;  a  U.S. 
Geological  Survey  topographic  map,  or 
an  equivalent,  is  suggested  for  this 
purpose.  Consultation  with  Reserve 
personnel  to  identify  existing  maps  is 
strongly  recommended. 

(c)  Project  Significance.  This  section 
should  provide  a  clear  discussion  of 
how  the  proposed  research  addresses 
state  and  national  estuarine  and  coastal 
resource  management  issues  and  how 
the  proposed  research  effort  will 
enhance  or  contribute  to  improving  the 
state  of  knowledge  of  the  estutury;  i.e., 
why  is  the  proposed  research  important 
and  how  will  the  results  contribute  to 
coastal  resource  managements?  This 
section  must  also  discuss  the  relation  of 
the  proposed  research  the  research 
priorities  stated  in  Section  tV. 
Applicability  of  research  findings  to 
odier  NERRS  and  coastal  areas  should 
also  be  mentioned. 
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4.  Milestone  Schedule 

A  milestone  schedule  is  required. 
This  schedule  should  show,  in  table 
form,  anticipated  dates  for  completing 
field  work  and  data  collection,  data 
analysis,  progress  reports,  the  final 
technical  report  and  other  related 
activities.  Use  "Month  1,  and  Month  2," 
rather  than  Jime,  July,  etc.,  in  preparing 
these  charts. 

5.  Personnel  and  Project  Management. 

The  proposal  must  include  a 
description  of  how  the  project  will  be 
managed,  including  the  name  and 
expertise  of  faculty  advisors  and  other 
team  members.  Evidence  of  ability  to 
successfully  complete  the  proposed 
research  should  be  supported  by 
reference  to  similar  efforts  performed. 

6.  Literature  Qted 

This  section  should  provide  complete 
references  for  current  literature, 
research,  and  other  appropriate 
published  and  unpublished  docimients 
cited  in  the  text  of  the  proposal. 

7.  Budget 

The  amount  of  Federal  funds 
requested  must  be  matched  by  the 
applicant  by  at  least  30%  of  the  total 
project  cost  (i.e.,  $7,072  match  for 
$16,500  in  Federal  funds  for  total 
project  cost  of  $23,572).  Cash  or  the 
value  of  goods  and  services  (except 
land)  directly  benefiting  the  research 
project  may  be  used  to  satisfy  the 
matching  requirements.  Overhead  costs 
forlhese  wards  are  limited  to  $1,500  of 
the  Federal  share  (i.e.,  $15,000  for 
project  and  $1,500  for  overhead)  and 
waiver  overhead  costs  may  also  be  used 
as  match.  Funds  from  other  Federal 
agencies  and  NERRS  staff  salaries 
supported  by  Federal  Funds  may  not  be 
used  as  match.  Requirements  for  the 
non-Federal  share  are  contained  in  the 
OMB  Circular  A-110.  SRD  strongly 
suggests  that  the  applicant  work  with 
their  institution's  research  office  to 
develop  their  budget  (see  section  D, 
below). 

The  applicant  may  request  funds 
under  any  of  the  categories  listed  below 
as  long  as  the  costs  are  reasonable  and 
necessary  to  perform  research.  The 
budget  should  contain  itemized  costs 
with  appropriate  narratives  justifying 
proposed  expenditures.  Budget 
categories  are  to  be  broken  down  as 
follows,  clearly  showing  both  Federal 
and  non-Federal_  shares  side  by  side: 

Salary.  The  rate  of  pay  (hourly, 
monthly,  orannualfy)  shotild  be 
indicated.  Salaries  requested  must  be 
consistent  with  the  institution's  regular 
practices.  The  submitting  organization 


may  request  that  salary  data  remain 
confidential  information. 

Fringe  Benefits.  Fringe  benefits  (i.e., 
social  security,  insurance,  retirement) 
may  be  treated  as  direct  costs  as  long  as 
this  is  consistent  with  the  institution's 
regular  practices. 

Equipment.  While  not  their  primary 
purpose,  fellowship  funds  may  be 
approved  for  the  purchase  of  equipment 
only  if  the  following  conditions  are  met: 

(a)  a  lease  versus  purchase  analysis  has 
been  conducted  by  the  applicant  or  the 
applicant's  institution  and  the  findings 
determine  that  purchase  is  the  most 
economical  method  of  procurement;  and 

(b)  the  equipment  does  not  exist  at  the 
recipient's  institution  or  the  Reserve  site 
and  is  essential  for  the  successful 
completion  of  the  project. 

The  justification  must  discuss  each  of 
these  points  along  with  the  purpose  of 
the  equipment  and  a  justification  for  its 
use,  and  include  a  list  of  equipment  to 
be  purchased,  leased,  or  rented  by 
model  number  and  manufacturer,  where 
known.  At  the  termination  of  the 
fellowship,  disposition  of  equipment 
will  be  determined  by  the  NOAA 
Property  Administrator. 

Travel.  The  type,  extent,  and 
estimated  cost  (broken  dovm  by 
transportation,  lodging  and  per  diem)  of 
travel  should  be  explained  and  justified 
in  relation  to  the  proposed  research;  the 
justification  should  also  identify  the 
person  traveling.  Travel  expense  is 
limited  to  round  trip  travel  to  field 
research  locations  and  professional 
meetings  to  present  the  research  results 
and  should  not  exceed  40  percent  of 
total  award  costs. 

Other  Direct  Costs.  Other  anticipated 
costs  should  be  itemized  under  the 
following  categories: 

•  Materials  and  Supplies.  The  budget 
should  indicate  in  general  terms  the 
types  of  expendable  materials  and 
supplies  required  and  their  estimated 
costs; 

•  Research  Vessel  or  Aircraft  Rental. 
Include  purpose,  unit  cost,  duration  of 
use,  user,  and  justification; 

•  Laboratory  Space  Rental.  Fimds 
may  be  requested  for  use  of  laboratory 
space  at  research  establishments  away 
from  the  student's  institution  while 
conducting  studies  specifically  related 
to  the  proposed  effort; 

•  Telecommunication  Services  and 
Reproduction  Costs.  Include  expenses 
associated  with  telephone  calls, 
facsimile,  copying,  reprint  charges,  fihn 
duplication,  etc.; 

•  Computer  Services.  The  cost  of 
unusual  or  costly  computer  services 
may  be  requested  and  must  be  justified. 

Indirect  Costs.  Requested  overhead 
costs  under  NERRS  fellowship  awards 


are  limited  to  $1,500  of  the  Federal 
amoimt. 

8.  Requests  for  Reserve  Support  Services 

On-site  Reserve  personnel  sometimes 
can  provide  limited  logistical  support 
for  research  projects  in  the  form  of 
manpower,  equipment,  supplies,  etc. 
Any  request  for  Reserve  support 
services,  including  any  services 
provided  as  match,  should  be  approved 
by  the  Reserve  Manager  or  Research 
Coordinator  prior  to  application 
submission  and  be  included  as  part  of 
the  application  package  in  the  form  of 
written  correspondence.  Reserve 
resources  which  are  supported  by 
Federal  funds  are  not  eligible  to  be  used 
as  match. 

9.  Coordination  With  Other  Research  in 
Progress  or  Proposed 

SRD  encourages  collaboration  and 
cost-sharing  with  other  investigators  to 
enhance  scientific  capabilities  and 
avoid  lumecessary  duplication  of  effort. 
Applications  should  include  a 
description  of  how  the  research  will  be 
coordijiated  with  other  research  projects 
that  are  in  progress  or  proposed,  if 
applicable. 

10.  Permits 

The  applicant  must  apply  for  any 
applicable  local,  state  or  Federal 
permits.  A  copy  of  the  permit 
application  and  supporting 
documentation  should  be  attached  to 
the  application  as  an  appendix.  SRD 
must  receive  notification  of  the  approval 
of  the  permit  appUcation  before  funding 
can  be  approved. 

C.  Application  Review  and  Evaluation 

All  applications  will  be  evaluated  for 
scientific  merit  by  SRD  staff,  the  host 
Reserve  scientific  panel  of  no  less  than 
three  reviewers  from  the  scientific  com- 
munity, and  the  appropriate  Research 
Coordinator  and/or  Reserve  Manager. 
Criteria  for  evaluation  include:  (1)  the 
quahty  of  proposed  research  and  its 
applicability  to  the  NERRS  Scientific 
Areas  of  Support  listed  earlier  in  this 
announcement  (70%);  (2)  the  research's 
applicability  to  specific  reserve  research 
and  resource  management  goals  as  they 
relate  to  the  Scientific  Areas  of  Support 
listed  in  this  announcement  (20%);  and 
(3)  academic  excellence  based  on  the 
applicant's  transcripts  and  two  letters  of 
reference  (10%).  No  more  than  two  Fel- 
lowships will  be  awarded  at  any  one 
time  for  any  one  Reserve.  Final  selection 
will  be  made  by  the  Chief  of  the 
Sanctuaries  and  Reserves  Division, 
based  upon  scientific  review,  the 
research's  applicabiUty  to  NERRS 
research  and. 
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resource  management  goals,  and  the 
applicant's  academic  excellence. 

D.  Fellowship  Awards 

Awards  are  normally  made  to  the 
fellow's  graduate  institution  through  the 
use  of  a  cooperative  agreement. 
Applicants  whose  projects  are 
recommended  for  funding  will  be 
required  to  complete  all  necessary 
Federal  Hnancial  assistance  forms  (SF- 
424,  SF-424A.  SF-424B,  CD-511,  and 
SF-LLL,  0MB  Control  Numbers  0348- 
0043.  0348-0044.  and  0348-0046). 
which  will  be  provided  by  SRD  with  the 
letter  of  fellowship  notification.  SRD 
recommends  that  all  applicants  work 
with  their  graduate  institution  during 
the  development  of  their  budget  to 
ensure  concurrence  on  budgetary  issues 
(e.g.  the  use  of  salary  and  fringe  benefits 
as  match). 

VI.  Other  Requirements 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  federal 
and  DOC  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name-check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fi^ud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either:  (1)  The  delinquent  account 
is  paid  in  full;  (2)  A  negotiated 
repayment  schedule  is  established  and 
at  least  one  payment  is  received;  or  (3) 
Other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding.  In  addition,  any  recipients  who 
are  past  due  for  submitting  acceptable 
final  reports  imder  any  previous  SRD- 
funded  research  will  be  ineligible  to  be 
considered  for  new  awards  until  final 
reports  are  received,  reviewed  and 
deemed  acceptable  by  SRD. 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  punishment  by  a 
fine  or  imprisonment  as  provided  in  18 
U.S.C.  §  1001. 

If  an  applicationis  selected  for 
funding,  the  Department  of  Commerce 
(DOC)  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 


to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  DOC.  However,  funding  priority  will 
be  given  to  the  additional  years  of  multi- 
year  proposals  upon  satisfactory 
completion  of  the  ciurent  year  of 
research. 

Applications  under  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matter;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

1.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  Part  26,  Section  105) 
are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension,"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

2.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  §  1352,  "Limitation  on  the  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  which  applies 
to  applications/bids  for  grands, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000.  and  loans  and 
loan  guarantees  for  more  than  $150,000. 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater;  and 

4.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28.  Appendix  B. 

5.  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  imder  the  award 
to  submit,  if  applicable,  a  completed 
CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying," 
and  disclosure  form  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
The  original  form  CD-512  is  intended 
for  the  use  of  recipients.  SF-LLL 


submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
docimient. 

Buy  American-Made  Equipment  or 
Products:  Applicants  are  hereby  notified 
that  any  equipment  or  products 
authorized  to  be  purchased  with 
funding  provided  under  this  program 
should  be  American-made  to  the  extent 
feasible. 

Indirect  Costs:  The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Fedefal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  $1,500, 
whichever  is  less. 

Preaward  Activities:  If  applicants 
inciir  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assiu^nce  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
preaward  costs. 

Vn.  Classification 

This  notice  has  been  determined  to  be 
"not  significant"  for  purposes  of  E.O. 
12866. 

This  action  is  categorically  excluded 
fix)m  the  requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Administrative  Order  216-6. 

This  notice  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

This  notice  involves  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act.  The 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  numbers  0348-0043,  0348-0044, 
and  0348-0046. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
coirection  of  information,  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection 
displays  a  current  vaUd  OMB  control 
number. 

(Federal  Domestic  Assistance  Catalog 
Number  11.420  Coastal  Zone  Management 
Estuarine  Research  Reserves) 
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Dated:  September  11, 1998. 
John  Oliver, 

Policy,  Management  and  Information  Officer. 
National  Ocean  Sennce. 

Appendix  I.  NERRS  On-site  Staff 

Alabama 

Mi-  L.G.  Adams.  Manager:  Mr.  Bob 
McCormack,  Interpretive  Coordinator, 
Weeks  Bay  National  Estuarine  Research 
Reserve.  11300  U.S.  Highway  98.  Fairhope. 
AL  36532,  (334)  928-9792, 
ladams@surf.nos.noaa.gov, 
bmcconnack@surf.nos.noaa.gov 

Alaska 

Mr.  Glenn  Seaman,  Manager,  Kachemak  Bay 
National  Estuarine  Research  Reserve, 
Department  of  Fish  and  Game,  333 
Raspbeny  Road,  Anchorage,  AK  99518- 
1599,  (907)  267-2331, 
glenns@fishgame.state.ak.us 

California 

Dr.  )ane  Caffirey,  Research  Coordinator, 
Elkhom  Slough  National  Estuarine 
Research  Reserve,  1700  Elkhom  Road. 
Watsonville,  CA  95076,  (408)  728-2822, 
)caHrey@cats.ucsc.edu 

Phil  Jenkins,  Manager,  Tijuana  River 
National  Estuarine  Research  Reserve,  301 
Caspian  Way.  Imperial  Beach,  CA  92032, 
(619)  575-3615,  pjenkl0025@aol.com 

Delaware 

Ms.  Betsy  Archer,  Manager;  Dr.  William 
Meredith,  Research  Coordinator,  Delaware 
National  Estuarine  Research  Reserve. 
Department  of  Natural  Resources  and 
Environmental  Control,  Division  of  Soil 
and  Water  Conservation,  89  iGngs 
Highway,  Dover,  DE  19903,  (302)  739-3451 
(Archer),  (302)  739-3493  (Meredith), 
bdarcher@dnrec.  state,  de.us, 
wmeredith@state.de.us 

Florida 

Mr.  Woodward  Miley  II,  Manager,  Mr.  Lee 
Edmiston,  Research  Coordinator, 
Apalachicola  River  National  Estuarine 
Research  Reserve,  Department  of 
Environmental  Protection,  350  CanoU 
Street,  Eastpoint,  FL  32320,  (850)  670- 
4783,  edmist@mail.state.fl.us 

Mr.  Larry  Nail,  Guana-Tolomato-Matanzas 
National  Estuarine  Research  Reserve, 
Department  of  Environmental  Protection, 
Coastal  and  Aquatic  Manged  Areas,  3900 
Commonwealth  Blvd.,  Tallahassee,  FL 
32399,  850-488-3456, 
nail l@epic6.dep.state.fl.us 

Mr.  Gary  Lytton,  Manager;  Dr.  Todd  Hopkins, 
Research  Coordinator,  Rookery  Bay 
National  Estuarine  Research  Reserve, 
Department  of  Environmental  Protection, 
300  Tower  Road,  Naples,  FL  34113-8059, 
(941)  417-6310,  hopkins_t@dep.state.fl.us 

Georgia 

Mr.  Buddy  Sullivan,  Manager;  Dr.  Stuart 
Stevens,  Research  Coordinator,  Sapelo 
Island  National  Estuarine  Research 
Reserve,  Department  of  Natural  Resources, 
P.O.  Box  15,  Sapelo  Island.  GA  31327. 
(912)  485-2251  (Sullivan).  (912)  264-7218 
(Stevens),  stuartddnrcrd3.(inr.state.ga.us 


Maine 

Dr.  Michele  Dionne,  Research  Coordinator, 
Wells  National  Estuarine  Research  Reserve, 
RR  »2,  Box  806.  Wells.  ME  04090,  (207) 
646-1555  x36,  dionne@cybertours.com 

Maryland 

Ms.  Kathy  Eilett,  Manager:  Mr.  David 
Nemazie,  Research  Coordinator, 
Chesapeake  Bay  National  Estuarine 
Research  Reserve  in  Maryland.  Dept.  of 
Natural  Resources,  Tawes  State  Office 
Building.  E-2,  580  Taylor  Avenue. 
Annapolis,  MD  21401,  (410)  260-8740 
(Eilett),  (410)  228-9250  x615  (Nemazie), 
nemazie@ca.umces.edu 

Massachusetts 

Ms.  Christine  Gault,  Manager;  Dr.  Richard 
Crawford.  Research  Coordinator,  Waquoit 
Bay  National  Estuarine  Research  Reserve, 
Dept.  of  Environmental  Management,  P.O. 
Box  3092,  Waquoit,  MA  02536,  (508)  457- 
0495,  wbnerT@capecod.net 

Mississippi 

Mr.  Peter  Hoar,  Grand  Bay  National  Estuarine 
Research  Reserve,  Department  of  Marine 
Resources,  1141  Bayview  Avenue,  Biloxi, 
MS  39530,  (228)  374-5000, 
phoar@datasync.com 

New  Hampshire 

Mr.  Peter  Wellenberger,  Manager,  Great  Bay 
National  Estuarine  Research  Reserve.  New 
Hampshire  Fish  and  Game  Department,  37 
Concord  Road,  Durham,  NH  03824,  (603) 
868-1095 

New  Jersey 

Mr.  Michael  De  Luca,  Manager;  Dr.  Ken  Able, 
Research  Coordinator,  Mullica  River 
National  Estuarine  Research  Reserve, 
Institute  of  Marine  and  Coastal  Sciences, 
Rutgers  University,  P.O.  Box  231,  New 
Brunswick,  NJ  08903,  732-932-9489  x512 
(De  Luca),  689-296-5260  (Able), 
able@arctic.rutgers.edu 

New  York 

Ms.  Ehzabeth  Blair,  Manager:  Mr.  Chuck 
Nieder,  Research  Coordinator,  Hudson 
River  National  Estuarine  Research  Reserve, 
New  York  State  Department  of 
Environmental  Conservation,  c/o  Bard 
College  Field  Station,  Annandale-on- 
Hudson,  NY  12504,  (914)  758-5193. 
cnieder@ocean.nos.noaa.gov 

North  Carolina 

Dr.  John  Taggart,  Manager;  Dr.  Steve  Ross, 
Research  Coordinator,  North  Carolina 
National  Estuarine  Research  Reserve,  7205 
Wrightsville  Avenue,  Wilmington,  NC 
28403,  (910)  25&-3721  (Taggart),  (910) 
395-3905  (Ross),  rosss@uncwil.edu 

Ohio 

Mr.  Eugene  Wright,  Manager;  Dr.  David 
Klarer,  Research  Coordinator,  Old  Woman 
Creek  National  Estuarine  Research  Reserve, 
2514  Cleveland  Road,  East,  Huron,  OH 
44839,(419)433-4601, 
dklarei@ocean.nos.noaa.gov 


Oregon 

Mr.  Michael  Graybill.  Manager;  Dr.  Steve 
Rumrill,  Research  Coordinator,  South 
Slough  National  Estuarine  Research 
Reserve,  P.O.  Box  5417,  Charleston,  OR 
97420,  (541)  888-5558, 
ssnen@harborside.com 

Puerto  Rico 

Ms.  Carmen  Gonzalez,  Manager.  Jobos  Bay 
National  Estuarine  Research  Reserve,  Dept 
of  Natural  Resources.  Call  Box  B,  Aguirre, 
PR  00704.  (809)  853-4617, 
cgonzalez@ocean.  nos.  noaa.gov 

Rhode  Island 

Mr.  Allan  Beck.  Manager,  Narragansett  Bay 
National  Estuarine  Research  Reserve,  Dept. 
of  Environmental  Management,  Box  151, 
Prudence  Island,  RI  02872,  (401)  683-5061, 
allanbeck@aol.com 

South  Carolina 

Mr.  Michael  D.  McKenzie.  Manager:  Dr. 
Elizabeth  Wenner,  Research  Coordinator, 
Ashepoo-Combahee-Edisto  (ACE)  Basin, 
South  Carolina  Wildlife  and  Marine 
Resources  Department,  P.O.  Box  12559, 
Charleston,  SC  294212.  (803)  762-5052 
(McKenzie),  (803)  73fr-5O50  (Wenner), 
wennere@cofc.edu 

Dr.  Dennis  Allen,  Manager,  North  Inlet- 
Winyah  Bay  National  Estuarine  Research 
Reserve.  Baruch  Marine  Field  Laboratory, 
P.O.  Box  1630,  Georgetown,  SC  29442, 

(803)  546-3623, 
dallen@belle.baruch.sc.edu 

Virginia 

Dr.  Maurice  P.  Lynch.  Manager;  Dr.  William 
Reay,  Research  Coordinator,  Chesapeake 
Bay  National  Estuarine  Research  Reserve  in 
Vii^ginia.  Virginia  Institute  of  Marine 
Science,  College  of  William  and  Mary,  P.O. 
Box  1347,  Gloucester  Point,  VA  23062, 

(804)  684-7135,  wreay@vims.edu 

Washington 

Mr.  Teny  Stevens,  Manager;  Dr.  Douglas 
Bulthuis,  Research  Coordinator,  Padilla 
Bay  National  Estuarine  Research  Reserve, 
1043  Bayview-Edison  Road,  Mt.  Vernon, 
WA  98273,  (360)  428-1558, 
bulthuis@padillabay.gov 

[FR  Doc.  98-25092  Filed  9-17-98;  8:45  am] 

BUJNQ  OOOC  )610-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Air  Force 

HQ  USAF  Scientiflc  Advisory  Board 
Meeting 

The  S&T  Propulsions  Panel  Meeting 
in  support  of  the  HQ  USAF  Scientific 
Advisory  Board  will  meet  at  Wright- 
Patterson  Air  Force  Base,  OH,  and 
Edwards  Air  Force  Base,  CA.  on 
November  30-December  4, 1998  bom 
8:00  a.m.  to  5:00 p.m. 

The  purpose  of  the  meeting  is  to 
review  the  quality  of  the  Air  Force  S&T 
Programs. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
speciHcally  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Lunsfbrd, 
Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  98-25002  Filed  9-17-98;  8:45  am) 

WLUNQ  CODE  W10-01-P 


DEPARTMENT  OF  DEFENSE 

DefMirtmant  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  S&T  Panel  Chairs  Meeting  in 
support  of  the  HQ  USAF  Scientific 
Advisory  Board  will  meet  at  Beckman 
Center,  Irvine,  CA  on  January  12-13, 
1999  from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
review  the  quality  of  the  Air  Force  S&T 
Programs. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Lunsfbrd 
Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  98-25081  Filed  9-17-98;  8:45  am] 
BILUNQ  COOE  M10-01-» 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  S&T  Directed  Energy  Panel 
Meeting  in  support  of  the  HQ  USAF 
Scientific  Advisory  Board  will  meet  at 
Kirtland  Air  Force  Base,  NM,  on 
December  14-18, 1998  from  8:00  a.m.  to 
5:00  p.m. 

The  purpose  of  the  me^eting  is  to 
review  the  quality  of  the  Air  Force  S&T 
Programs. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 


For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Lunsfbrd, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  98-25082  Filed  9-17-98;  8:45  am] 

BILUNQ  COOE  W10-01-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Board  of  Visitors  to  the 
United  States  Navai  Academy 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  United  States  Naval 
Academy  Board  of  Visitors  wrill  meet  to 
make  such  inquiry  as  the  Board  shall 
deem  necessary  into  the  state  of  morale 
and  discipline,  the  curriculum, 
instruction,  physical  equipment,  fiscal 
affairs,  and  academic  methods  of  the 
Naval  Academy.  During  this  meeting 
inquiries  will  relate  to  the  internal 
personnel  rules  and  practices  of  the 
Academy,  may  involve  on-going 
criminal  investigations,  and  include 
discussions  of  personal  information  the 
disclosiue  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  The  executive  session 
of  this  meeting  will  be  closed  to  the 
public. 

DATES:  The  meeting  will  be  held  on 
Monday,  September  21, 1998  from  8:15 
a.m.  to  12:30  p.m.  The  closed  Executive 
Session  will  be  from  10:45  a.m.  to  12:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Bo  Coppedge  Room  of  Alumni  Hall 
at  the  United  States  Naval  Academy, 
Aimapolis,  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutentmt  Commander  Gerral  K.  David, 
U.S.  Navy,  Executive  Secretary  to  the 
Board  of  Visitors,  Office  of  the 
Superintendent,  United  States  Naval 
Academy,  Annapolis,  MD  21402-5000, 
Telephone  niunber:  (410)  293-1503. 
SUPPLSMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  per  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  The  executive  session  of 
the  meeting  will  consist  of  discussions 
of  information  which  pertain  to  the 
conduct  of  various  midshipmen  at  the 
Naval  Academy  and  internal  Board  of 
Visitors  matters.  Discussion  of  such 
information  cannot  be  adequately 
segregated  from  other  topics,  which 
precludes  opening  the  executive  session 
of  this  meeting  to  the  public.  In 
accordance  with  5  U.S.C.  App.  2, 
section  10(d),  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 


special  committee  meeting  shall  be 
partially  closed  to  the  pubUc  because 
they  will  be  concerned  with  matters  as 
outlined  in  sections  552(b)(2),  (5),  (6), 
and  (7)  of  title  5,  United  States  Code. 

Dated:  September  10, 1998. 
Ralph  W.  Corey, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

IFR  Doc.  98-25141  Filed  9-17-98;  8:45  ami 
BILUNQ  COOE  3S10-fF-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoclMt  No.  CP9a-762-000] 

ANR  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

September  14, 1998. 

Take  notice  that  on  September  4, 
1998,  ANR  Pipeline  Company  (ANR), 
500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  in  Docket  No. 
CP98-762-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA),  (18  CFR  157.205 
and  157.211)  for  authorization  to 
operate  under  the  provisions  of  Section 
7(c)  of  the  Natural  Gas  Act  an  existing 
interconnection  in  Beaver  County, 
Oklahoma,  that  was  constructed 
pursuant  to  Section  311  of  the  Natural 
Gas  Policy  Act  of  1978.  ANR  makes 
such  request  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-480-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  (NGPA).  all  as  more  hilly  set  forth 
in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  states  that  in  February  1998,  it 
constructed  and  placed  into  service  an 
interconnection.  Land  O'  Lakes 
Interconnection,  with  the  facilities  of 
Land  O'  Lakes,  Inc.,  in  Beaver  County, 
Oklahoma.  It  is  stated  that  ANR's 
interconnection  facilities  consist  of  a  2- 
inch  positive  displacement  meter,  a 
meter  building,  two  2-inch  insulating 
flanges,  a  4-inch  tap  valve,  and  an 
electronic  measurement  system.  ANR 
avers  the  cost  of  the  facilities  as 
approximately  $71,700.00  which  was 
fully  reimbursed  by  Land  O'  Lakes.  ANR 
indicates  that  the  Land  O'  Lakes 
Interconnection  is  designed  to 
accommodate  flow  rates  from  0  MMcf 
daily  to  0.4  MMcf  daily.  ANR  further 
states  that  the  Land  O'  Lakes 
Intercoimection  was  constructed 
pursuant  to  the  authority  of  NGPA 
Section  311,  and  that  said  construction 


will  be  reported  in  ANR's  1998  annual 
report  of  NGPA  Section  311 
construction. 

ANR  states  it  delivers  natural  gas  at 
the  Land  O'  Lakes  Interconnection 
under  its  Rate  Schedule  ITS,  and  that 
the,  on  behalf  of,  entity  for  whom 
natural  gas  is  transported  at  that 
interconnection  is  Transok,  Inc.,  an 
intrastate  pipeline  company  located  in 
Tulsa,  Oklahoma.  It  is  further  stated  the 
pursuant  to  Section  284.102(d)(3)  of  the 
Commission's  regulations,  ANR 
received  the,  on  behalf  of,  certification 
fiom  its  shipper  by  a  letter  submitted  on 
November  20, 1997. 

ANR  indicates  that  the  authorization 
that  it  is  seeking  in  this  request,  will 
eliminate  the  current  restriction  on  its 
usage,  i.e.,  to  qualifying  transactions 
under  NGPA  Section  311,  thereby 
providing  greater  service  flexibility  and 
choices  for  the  market.  It  is  stated  that 
the  operation  of  the  Land  O'  Lakes 
Interconnection  will  have  no  adverse 
impact  on  annual  entitlement  of  any  of 
ANR's  existing  customers.  ANR  further 
states  that  the  authorization  to  operate 
this  existing  interconnection,  under  the 
provisions  of  Section  7  of  the  NGA,  will 
not  impact  ANR's  gas  supply  situation 
and  that  deliveries  of  natural  gas  at  this 
point  can  be  made  without  detriment  or 
disadvantage  to  any  existing  customer  of 
ANR. 

It  is  stated  that  the  volumes  to  be 
delivered  are  within  the  certified 
entitlement  of  the  customer. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergen, 
Secretary. 

[FR  Doc.  98-25015  Filed  9-17-98;  8:45  am) 
BHJJNQ  CODE  SriT-OI-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-763-000] 

ANR  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

September  14, 1998. 

Take  notice  that  on  September  4, 
1998,  ANR  Pipeline  Company  (ANR), 
500  Renaissance  Center,  Detroit, 
Michigan  48243.  filed  in  Docket  No. 
CP98-763-000  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  bi-directional 
interconnection  between  ANR  and  Mid 
Continent  Market  Center,  Inc.  (MCMC) 
in  Rice  County,  Kansas,  for  the  delivery 
of  natural  gas  to  MCMC's  system,  imder 
ANR's  blanket  certificate  issued  in 
Docket  No.  CP82-480-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

ANR  states  that  the  proposed 
interconnection  would  consist  of  two 
30-inch  tee  assemblies,  two  12-inch 
block  valves,  a  6-inch  blow  dowrn 
assembly,  a  12-inch  insulating  flange,  an 
electronic  measurement  system,  and 
approximately  eight-hundred  feet  of  12- 
inch  piping. 

ANR  states  further  that  the  estimated 
cost  of  the  facilities  would  be 
approximately  $279,000,  which  would 
be  fully  reimbursed  by  MCMC. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
3d5.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-25019  Filed  9-17-98;  8:45  ami 

BILUNQ  COOE  CTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doctot  No.  CP98-765-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

September  14, 1998. 

Take  notice  that  on  September  4, 
1998,  Florida  Gas  Transmission 
Company,  (FGT)  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP98-765-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212).  FGT  filed  for  authorization  to 
certificate  an  existing  delivery  point  in 
Galveston,  Texas,  under  FGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
553,  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  constructed  the  "Tejas 
Dickenson"  delivery  point  under 
Section  284.3  of  the  Regulations  to 
provide  Section  311  transportation  for 
Tejas  Ship  Channel,  LLC  (TEJAS).  The 
"Tejas  Dickenson"  delivery  point, 
located  at  FGT's  22-inch  mainline  and 
Tejas'  12-inch  pipeline  in  Galveston, 
consists  of  a  6-inch  tap  valve  and 
electronic  flow  measurement 
instrumentation.  TEJAS  ovras  the  meter 
and  connecting  6-inch  pipeline  and 
appurtenant  facilities  necessary  for  FGT 
to  deliver  gas  to  TEJAS. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice,  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  98-25016  Filed  9-17-98;  8:45  am) 

BILUNQ  COOE  (Tir-OI-N 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP96-63-000,  at  ai.] 

NE  Hub  Partners.  LP.;  Notice  of 
Availability  of  Report  of  Appraised 
Value  and  Insurance  Recommendation 
and  Procedures  for  Filing  Comments 

September  14, 1998. 

The  Director  of  the  Office  of  Pipeline 
Regulation  (Director  of  OPR)  of  the 
Federal  Energy  Regulatory  Commission 
(Commission)  designated  Reed 
Consulting  Group  (Reed)  as  the 
independent  appraiser  to  assist  the 
Commission  in  determining  what 
amount,  if  any,  of  additional  insurance 
NE  Hub  should  be  required  to  obtain  in 
connection  with  the  development  and 
operation  of  its  Tioga  Project.  As  a 
contract  deliverable.  Reed  prepared  a 
Report  of  Appraised  Value  and 
Insurance  Recommendations  (Appraisal 
and  Recommendations)  dated  August 
28, 1998. 

The  Appraisal  and  Recommendations 
has  been  placed  in  the  public  files  of  the 
•  FERC.  Copies  of  the  Appraisal  and 
Recommendations  have  been  mailed  to 
all  parties  to  this  proceeding.  Any  party 
wishing  to  comment  on  the  Appraisal 
and  Recommendations  may  do  so. 
However,  all  comments  must  be  filed 
with  the  Commission  on  or  before 
October  5, 1998.  and  all  comments  must 
be  limited  to  no  more  than  20  pages.  In 
all  other  respects,  the  filing  of 
comments  must  comply  with  the 
Commission's  formal  requirements  for 
filings  (18  CFR  Subpart  T). 

Commentors  should  address  any  and 
all  matters  contained  in  the  Appraisal 
and  Recommendations,  including,  in 
addition  to  the  appraised  values  and 
recommended  amounts,  terms,  and 
conditions  of  insurance  coverage,  and 
the  subjects  of  indemnification  and  the 
desirability  of  expedited  administrative 
procedures. 
David  P.  Boergen, 
Secretary. 

[FR  Doc.  98-25018  Filed  »-17-98;  8:45  am] 
MLUNQ  cooe  t7ir-oi^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-3719-000] 


People's  Electric  Corporation;  Notice 
of  Issuance  of  Order 

September  14, 1998. 

People's  Electric  Corporation 
(People's)  filed  an  application 
requesting  that  the  Commission 
authorize  it  to  engage  in  the  wholesale 
sale  of  capacity  and  energy  at  market- 
based  rates,  and  for  certain  waivers  and 
authorizations.  In  particular.  People's 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  People's. 
On  September  11. 1998,  the 
Commission  issued  an  Order  Granting 
Waiver,  Accepting  For  Filing  Proposed 
Market-based  Rates  And  Granting 
Waiver  Of  Notice  Requirement  (Order), 
in  the  above-docketed  proceeding. 

The  Commission's  September  11, 
1998  Order  granted  the  request  for 
blanket  approval  imder  Part  34,  subject 
to  the  conditions  foimd  in  Ordering 
Paragraphs  (C),  (D).  and  (F): 

(C)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  People's  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above.  People's  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  tbe  corporate  purposes  of 
People's  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(F)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
People's  issuances  of  securities  or 
assumptions  of  liabilities. .  .  . 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
13, 1998. 


Copies  of  the  fiill  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
David  P.  Boergert, 
Secretary. 
(FR  Doc.  98-25020  Filed  9-17-98;  8:45  am] 


BILLING  COOE  •717-0-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9a-748-000] 

Southern  Natural  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

September  15, 1998. 

Take  notice  that  on  August  25, 1998, 
and  supplemented  September  10, 1998, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563.  Houston, 
Texas  35202-2563,  filed  in  Docket  No. 
CP98-748-000,  a  request  pursuant  to 
Sections  157.205  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  wherein  Southern  proposes  to 
abandon  a  measurement  facility  at  a 
delivery  point  location  pursuant  to 
Southern's  blanket  certificate  issued  in 
Docket  No.  CP82-406-O00,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  states  that  it  constructed  the 
delivery  point  facility  to  sell  natural  gas 
to  Vulcim  Materials  Company  (Vulcan 
Materials)  on  its  20-inch  North  MaiA 
Line  in  Jefferson  County,  Alabama, 
under  an  agreement  dated  July  8, 1948. 
It  is  stated  that  the  direct  sales 
agreement  imder  which  service  was 
provided  was  abandoned  by  the  terms  of 
Commission  Order  No.  636  by  Order 
dated  September  3, 1993,  in  Docket  No. 
RS92-20.  It  is  further  stated  that 
Southern  received  a  notice  from  Vulcan 
Materials  that  is  now  being  served  to 
Alabama  Gas  Corporation  and  that  it  no 
longer  requires  service  from  Southern  at 
this  station.  Accordingly,  Southern 
requests  authorization  to  abandon  the 
Vulcan  Materials  Dolcito  Quarry  Meter 
Station. 

Any  person  or  the  Commission's  staff 
may,  within4  5  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
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filed  within  the  time  allowed  therefore, 
the  proposed  activit]^  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-25047  Filed  9-17-98;  8:45  am] 
BHJJNQ  CODE  CriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ECS8-61  -000.  et  al.] 

The  Washington  Water  Power 
Company,  et  al.  Electric  Rate  and 
Corporate  Regulation  Filings 

September  11. 1998. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  Washington  Water  Power 
Company 

(Docket  No.  EC98-61-000] 

Take  notice  that  on  September  8. 
1998,  The  Washington  Water  Power 
Company  (WWP)  tendered  for  fiUng 
pursuant  to  Part  33  of  the  Commission's 
regulations  an  application  to  assign 
WWP's  interests  in  an  Agreement  for 
Long-Term  Purchase  and  Sale  of  Firm 
Capacity  between  WWP  and  Portland 
General  Electric,  (PGE)  to  Spokane 
Energy,  LLC,  designated  as  Rate 
Schedule  FERC  No.  178  (WWP)  and 
Rate  Schedule  FERC  No.  82  (PGE). 

Comment  date:  October  13, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  California  Independent  System 
Operator  Corporation 

(Docket  Nos.  EC96-19-K)29  and  ER96-1663- 
030) 

Take  notice  that  on  August  31, 1998, 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
fiUng  additional  information  relating  to 
its  June  1, 1998  compliance  filing 
required  by  the  December  17, 1997 
order  in  the  above-captioned 
proceeding,  81  FERC  161,320  (1997). 

Copies  of  the  filing  were  served  upon 
all  parties  in  the  captioned  proceedings. 

Comment  date:  September  28, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 


3.  Tucson  Electric  Power  Company 

[Docket  No.  ER98-4477-000I 

Take  notice  that  on  September  8, 
1998,  Tucson  Electric  Power  Company 
(TEP)  tendered  for  filing  a  hilly-   . 
executed  non-firm  umbrella 
transmission  service  agreement  with  El 
Paso  Energy  Marketing  Company  dated 
September  3, 1998,  pursuant  to  Part  II 
of  TEP's  Open  Access  Transmission 
Tariff,  which  was  filed  in  Docket  No. 
OA96-14(M)00. 

TEP  requests  waiver  of  the  60-day 
prior  notice  requirement  to  allow  the 
service  agreement  to  become  elective  as 
of  August  4. 1998. 

Comment  date:  September  28. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Consumers  Energy  Company 

(Docket  No.  ER98-4482-000] 

Take  notice  that  on  September  8. 
1998,  Consumers  Energy  Company 
(Consumers)  tendered  for  filing 
executed  Service  agreements  for 
Network  Integration  Transmission- 
Service  pursuant  to  Consumers'  Open 
Access  Transmission  Service  Tariff  and 
Network  Operating  agreements  with: 
General  Motors  Corporation — Flint 
west;  General  Motors  Corporation — 
Swartz  Creek;  and  Eaton  Corporation 
(collectively.  Customers). 

Consumers  requests  an  effective  date 
ofAugust31, 1998. 

Copies  of  the  filed  agreements  were 
served  upon  the  Michigan  Public 
Service  Commission  and  the  Customers. 

Comment  date:  September  28. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Central  Hudson  Gas  &  Electric 
Corporadon 

[Docket  No.  ER98-4483-0001 

Take  notice  that  September  8. 1998, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E)  tendered  for  filing 
pursuant  to  Section  35.12  of  the 
Commission's  regulations,  a  Service 
Agreement  between  CHG&E  and  Cinergy 
Capital  &  Trading.  Inc.  The  terms  and 
conditions  of  service  imder  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule, 
Original  Volume  1  (Transmission  Tariff) 
filed  in  compliance  with  the 
Commission's  Order  888  in  Docket  No. 
RM95-8-000  and  RM94-7-001  and 
amended  in  compliance  with 
Commission  Order  dated  May  28, 1997. 

CHG&E  has  requested  waiver  of  the 
60-day  notice  provision  and  requests  an 
effective  date  of  August  19, 1998,  for  the 
Service  Agreement. 


A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

.  Comment  date:  September  28. 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Consolidated  Edison  Company  of 
New  York,  Inc.  __ 

(Docket  No.  ER98-4484-000] 

Take  notice  that  on  September  8. 
1998,  Consolidated  Edison  Company  of 
New  York.  Inc.  (Con  Edison),  tendered 
for  fiUng  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Con  Edison's  Mega  Watt  Hour  Store 
(Store). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Store. 

Comment  date:  September  28, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Consolidated  Edison  Company  of 
New  Yorii,  Inc. 

(Docket  No.  ER98-448  5-000) 

Take  notice  that  on  September  8, 
1998,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  a  service  agreement  to  provide 
firm  transmission  service,  originating 
from  Public  Service  Gas  &  Electric  and 
New  York  Power  Authority,  pursuant  to 
its  Open  Access  Transmission  Tariff  to 
the  New  York  Power  Authority  (NYPA). 

Con  Edison  respectfully  requests  that 
the  Commission  waive  its  notice 
requirements  and  allow  this  agreement 
to  go  into  effect  as  of  August  1, 1998. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  date:  September  28, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER98-4486-0001 

Take  notice  that  on  September  8, 
1998.  Consolidated  Edison  Company  of 
New  York.  Inc.  (Con  Edison)  tendered 
for  filing  a  service  agreement  to  provide 
firm  transmission  service,  originating 
from  Central  Hudson,  pursuant  to  its 
Open  Access  Transmission  Tariff  to  the 
New  York  Power  Authority  (NYPA). 

Con  Edison  respectfully  requests  that 
the  Commission  waive  its  notice 
requirements  and  allow  this  agreement 
to  go  into  effect  as  of  August  1. 1998. 

Con  Edison  states  that  a  copy  of  this 
fiUng  has  been  served  by  mail  upon 
NYPA. 

Comment  date:  September  28. 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 
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9.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER98-4487-000] 

Take  notice  that  on  September  8, 
1998,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  tendered 
for  filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Cinergy  Capital  &  Trading,  Inc. 
(Qnergy). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Cinergy. 

Comment  date:  September  28, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

(Docket  No.  ER98-4488-0001 

Take  notice  that  on  September  8, 1998 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  executed  service  agreement  to 
provide  non-firm  transmission  service 
pursuant  to  its  Open  Access 
Transmission  Tariff  to  Tractebel 
Electricity  &  Gas  International 
(Tractebel). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Tractebel. 

Comment  date:  September  28, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

11.  Consolidated  Edison  Company  Of 
New  York,  Inc.  - 

{Docket  No.  ER98-4489-O00J 

Take  notice  that  on  September  8, 1998 

Consohdated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  an  executed  service  agreement  to 
provide  non-firm  transmission  service 
pursuant  to  its  Open  Access 
Transmission  Tariff  to  Central  Hudson 
Enterprise  Corp.  (CH). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
CH. 

Comment  date:  September  28, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER9&-449O-000J 

Take  notice  that  on  September  8, 1998 
Consolidated  Edison  Company  of  New 
York,  hic.  (Con  Edison),  tendered  for 
filing  an  executed  service  agreement  to 
provide  firm  transmission  service 
pursuant  to  its  Open  Access 
Transmission  Tariff  to  Morgan  Stanley 
Capital  Group  (MSCG). 


Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
MSCG. 

Comment  date:  September  28, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

13.  PJM  Interconnection,  L.L.C 

(Docket  No.  ER98-4491-000] 
Take  notice  that  on  September  8, 

1998,  PJM  Interconnection,  L.L.C.  (PJM), 

filed  on  behalf  of  the  Members  of  the 

LLC,  membership  applications  of  CSW 

Energy  Services,  Inc. 
Comment  date:  September  28, 1998, 

in  accordance  with  Standard  Paragraph 

E  at  the  end  of  this  notice. 

14.  PJM  Interconnection,  L.L.C 

(Docket  No.  ER9»-4492-O00] 

Take  notice  that  on  September  8, 
1998,  the  PJM  Interconnection,  L.L.C. 
(PJM),  filed  on  behalf  of  the  Members  of 
the  LLC,  membership  applications  of 
Air  Products  &  Chemicals,  Inc.,  The 
Boeing  Company-PhiladeFphia,  MG 
Industries,  Sim  Company,  Inc.  (RAM), 
and  Thomson  Consiuner  Electronics. 

PJM  requests  an  effective  date  on  the 
day  after  this  Notice  of  Filing  is  received 
by  FERC. 

Comment  date:  September  28, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

15.  Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  ER98-4493-O00J 

Take  notice  that  on  September  8, 
1998.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  37  to  add  AYP  Energy, 
Inc.,  American  Municipal  Power-Ohio, 
hic.  Constellation  Power  Source,  Inc., 
Duke  Energy  Trading  and  Marketing, 
Electric  Clearinghouse,  Inc.,  Enron 
Power  Marketing,  Inc.,  PECO  Energy 
Company,  Public  Service  Electric  &  Gas 
Company  to  Allegheny  Power  Open 
Access  Transmission  Service  Tariff 
which  has  been  submitted  for  filing  by 
the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  OA96-18- 
000. 

The  proposed  effective  date  for  each 
Customer  is  listed  in  the  appropriate 
Service  Agreement. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Conunission, 


the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  September  28, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

16.  The  Washington  Water  Power  Co. 

[Docket  No.  ER98-4494-0001 

Take  notice  that  on  September  8, 
1998,  The  Washington  Water  Power 
Company  (WWP),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  executed  Service 
Agreements  for  Short-Term  Firm  and 
Non-Firm  Point-To-Point  Transmission 
Service  under  WWP's  Open  Access 
Transmission  Tariff— FERC  Electric  __^ 
Tariff,  Volume  No.  8,  with  Merchant    ' 
Energy  Groups  of  the  Americas,  Inc., 
Energy  Services,  Inc.,  The  Montana 
Power  Trading  &  Marketing  Company, 
Electric  Clearinghouse,  Inc.,  and  Cook 
Inlet  Energy  Supply,  LP. 

WWP  requests  the  Service 
Agreements  be  given  respective  effective 
dates  of  August  B,  1998,  August  7, 1998, 
August  10, 1998,  August  19, 1998  and 
September  3, 1998. 

Comment  date:  September  28, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

17.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER98-4495-0001 

Take  notice  that  on  September  8, 
1998,  Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
Cambridge  Electric  Light  Co.,  under  its 
FERC  Electric  Tariff  No.  5.  The  tariff 
provides  for  the  sale  by  Central  Vermont 
of  power,  energy,  and/or  resold 
transmission  capacity  at  or  below 
Central  Vermont's  fully  allocated  costs. 

Central  Vermont  requests  waiver  of 
the  Commission's  regulations  to  permit 
the  service  agreement  to  become 
effective  on  September  11, 1998. 

Comment  date:  September  28, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

18.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER98-4496-0001 

Take  notice  that  on  September  8, 
1998,  Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
TransCanada  Power  Marketing  Ltd., 
under  its  FERC  Electric  Tariff  No.  5.  The 
tariff  provides  for  the  sale  by  Central 
Vermont  of  power,  energy,  and/or  resold 
transmission  capacity  at  or  below 
Central  Vermont's  fully  allocated  costs. 

Central  Vermont  requests  waiver  of 
the  Commission's  regulations  to  permit 
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the  service  agreement  to  become 
effective  on  September  10, 1998. 

Comment  date:  September  28, 1998, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

19.  Consolidated  Water  Power 
Company 

[Docket  No.  ER98-451 2-000] 

Take  notice  that  on  September  8, 
1998,  Consolidated  Water  Power 
Company,  231  First  Avenue,  North, 
Wisconsin  Rapids,  Wisconsin  54495- 
8050,  tendered  for  filing  pursuant  to 
Rule  207  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.207, 
an  initial  rate  schedule  for  the  sale  of 
electricity  at  market-based  rates. 

Comment  date:  September  28, 1998. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

20.  MidAmerican  Enei^gy  Company 

[Docket  No.  ES9&-48-000J 

Take  notice  that  on  September  8, 
1998.  MidAmerican  Energy  Company  of 
Des  Moines,  Iowa,  filed  an  application 
seeking  authority  pursuant  to  Section 
204  of  the  Federal  Power  Act  to  issue 
and  sell  up  to  $500  million  principal 
amount  of  bonds,  notes,  debentures  or 
other  evidences  of  indebtedness  and 
requesting  an  exemption  from  the 
Federal  Energy  Regulatory 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  (18 
CFR  34.2). 

Comment  date:  October  15, 1998,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  98-25017  Filed  9-17-98;  8:45  am] 
aauNQ  oooE  vm-ot-p. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License 

September  15. 1998. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
v^th  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  2413-035. 

c.  Date  Filed:  August  19. 1998. 

d.  Applicant:  Georgia  Power 
Company. 

e.  Name  of  Project:  Wallace  Dam. 

/.  Location:  The  Wallace  Dam  Project 
is  located  on  the  Oconee  River  in 
Putnam.  Hancock.  Greene,  Morgan, 
Oconee,  and  Oglethrope  Counties, 
Georgia. 

g.  Pursuant  to:  Federal  Power  Act,  16 
U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Larry  Wall, 
Georgia  Power  Company,  241  Ralph 
McGill  Boulevard  NE,  Atlanta,  GA 
30308-3374,  (404)  506-2054. 

I.  FERC  Contact:  John  Cofi-ancesco, 
(202) 219-0079. 

/.  Comment  Date:  October  26, 1998. 

k.  Description  of  Project:  Georgia 
Power  Company,  licensee  for  the 
Wallace  Dam  Project,  filed  an 
application  to  amend  the  project's 
approved  shoreline  buffer  zone 
management  plan.  By  order  issued  May 
26, 1998,  the  Commission  approved  the 
plan  with  modification.  In  doing  so,  the 
Commission  further  restricted  the 
removal  of  trees  or  undergrowth 
vegetation  fiom  the  buffer  zone.  The 
licensee  requests  the  Commission's 
approval  of  the  plan  be  modified  to 
allow  the  removal  of  obnoxious  varieties 
of  imdergrowth  vegetation.  The  licensee 
states  this  modification  would  not 
harmfully  affect  the  environmental 
benefits  of  the  buffer  zone  and  would 
create  a  pleasing  aesthetic  appearance  to 
the  area. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protect,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  the 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 


protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
E)oamients — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS"  "RECOMMENDA'nONS 
FOR  TERMS  AND  CONDITIONS", 
"PROTEST".  OR  "MOTION  TO 
INTERVENE",  as  apphcable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  nvunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE. 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  wrill  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Apphcant's 
representatives. 
David  P.  Boorgers. 
Secretary. 

(FR  Doc.  98-25048  Filed  9-17-98:  8:45  am] 
BNJJNQ  OOOE  tnr-1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6162-8] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Reporting  Under 
EPA's  Voluntary  Aiunrrinum  Industrial 
Partnership— EPA  ICR  No.  1867.01 

A0B4CY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SlMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Reporting  Requirements  Under  EPA's 
Voluntary  Aluminum  Industrial 
Partnership-^PA  ICR  No.  1867.01. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
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comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  November  17, 1998. 
addresses:  U.S.  Environmental 
Protection  Agency,  Atmospheric 
Pollution  Prevention  Division,  401  M. 
St.  SW  (6202J).  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Jay  Dolin,  Telephone  No.  (202)  564- 
9044.  Facsimile  No.  (202)  565-2083;  E- 
mail:  dolin.eric@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
operate  primary  aluminum  smelters. 
.  Title:  Reporting  Requirements  Under 
EPA's  Voluntary  Aluminum  Industrial 
Partnership— EPA  ICR  No.  1867.01. 
Abstract:  In  April  1993,  President 
Clinton  issued  the  Climate  Change 
Action  Plan,  which  establishes  the 
nation's  commitment  to  returning  U.S. 
greenhouse  gas  emissions  to  their  1990 
levels  by  the  year  2000.  EPA's  Voluntary 
Aluminimi  Industrial  Partnership 
(VAIP)  is  an  important  voluntary 
program  contributing  to  the  overall 
reduction  in  greenhouse  gas  emissions. 
This  program  focuses  on  reducing 
perfluorocarbon  (PFC)  emissions  from 
aluminum  smehing  operations.  The 
twelve  companies  that  have  joined  the 
VAIP  have  cumulatively  committed  to 
reduce  their  PFC  emissions  45  percent 
from  1990  levels  by  the  year  2000.  PFCs 
are  very  potent  greenhouse  gases  that 
are  persistent  in  the  atmosphere  and 
have  a  high  global  warming  potential. 
The  VAIP,  along  with  ENERGY  STAR 
Buildings  and  Green  Lights,  ENERGY 
STAR  Labeling,  and  other  EPA 
Programs  is  a  voluntary  program  aimed 
at  preventing  pollution  rather  than 
controlling  it  after  its  creation.  All  of 
these  programs  focus  on  greenhouse  gas 
emissions. 

EPA  has  developed  this  ICR  to  obtain 
authorization  to  collect  information 
from  compa-nies  participating  in  the 
VAIP.  Companies  that  join  the  VAIP 
voluntarily  agree  to  the  following: 
designating  a  VAIP  liaison;  undertaking 
technically  feasible  and  cost-effective 
actions  to  reduce  PFC  emissions;  and 
reporting  to  EPA,  on  an  annual  basis, 
the  success  of  such  actions.  The 
information  contained  in  the  annual 
reports  of  the  companies  that  join  the 
VAIP  may  be  considered  confidential 
business  information  and  is  maintained 
as  such.  EPA  uses  the  data  obtained 
from  the  companies  to  assess  the 
success  of  the  program  in  achieving  its 
goals. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  projected  hour 
burden  for  this  collection  of  information 
is  as  follows: 
Average  annual  reporting  burden  = 

321.13  hours 
Average  annual  recordkeeping  burden:  0 

hours 
Average  burden  hours/response:  248.5 
hours  for  an  MOU  (one-time  burden); 
56.5  hours  for  the  annual  Tracking 
Report;  and  16.13  hours  associated 
with  additional  activities. 
Frequency  of  response  =  One  per 

respondent  per  year 
Estimated  nimiber  of  respondents  =  12 
Cost  burden  to  respondents: 
Estimated  total  annualized  cost  burden: 

$226,398 
Total  labor  cost:  $142,347 
Total  capital  and  start-up  costs:  $0 
Estimated  total  operation  and 

maintenance  costs:  $0 
Purchase  of  services  cost:  $84,051 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 


to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 
Dated:  September  4, 1998. 
Jeanne  Briskin, 

Branch  Chief,  Energy  Star  Programs. 
[FR  Doc.  98-25086  Filed  9-17-98;  8:45  am] 

BILUNQ  CODE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6162-6] 

Protection  of  Stratospheric  Ozone: 
Notice  of  Revocation  of  Refrigerant 
Reclamation  Organizations 

AGENCY:  Environmental  Protection 

Agency  (EPA). . 

action:  Notice  of  revocation. 

summary:  Through  this  action,  EPA  is 
announcing  the  revocation  of 
certification  of  American  Reclamation 
(located  in  Chicopee,  MA;  Ambridge, 
PA;  and  Franklinville,  NJ)  to  reclaim 
refrigerant  in  accordance  with  the 
regulations  promulgated  at  40  CFR  part 
82,  subpart  F.  This  refrigerant  reclaimer 
was  issued  a  letter  of  revocation  on 
August  19, 1998,  that  included  an 
explanation  of  the  basis  for  EPA's 
decision.  This  action  also  acknowledges 
the  voluntary  withdrawal  of  five 
previously  certified  reclaimers. 
Reclaimers  requesting  to  be  removed 
from  the  list  of  EPA-certified  reclaimers 
include  Cryodyne  Technologies  (located 
in  Chester.  CT),  Eco-Dyne  of  Utah 
(located  in  Salt  Lake  City,  UT),  Golden 
Refrigerant  of  Florida  (located  in  Punta 
Gorda,  FL),  Pacific  Coast  Trane  Service 
(located  in  Simnyvale,  CA),  Waldrop 
Heating  and  Air-Conditioning  (located 
in  Spartanburg,  SC). 

American  Reclamation  has  not 
complied  with  the  requirements 
established  for  refrigerant  reclaimers 
pursuant  to  section  608  of  the  Clean  Air 
Act  Amendments  (the  Act).  In 
accordance  with  those  requirements,  all 
certified  refrigerant  reclaimers  must 
maintain  records  regarding  the  amount 
of  refrigerant  processed  and  submit  a 
report  of  the  reclamation  activities  to 
EPA  on  an  annual  basis.  Failure  to 
comply  with  any  of  the  requirements  of 
40  CFR  part  82,  subpart  F,  including  the 
recordkeeping  and  reporting 
requirements,  may  result  in  revocation 
of  certification. 

EPA  sent  American  Reclamation  an 
information  collection  request  issued 
pursuant  to  section  114(a)  of  the  Act,  in 
whicbkEPA  requested  that  this  reclaimer 
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submit  the  required  annual  report 
regarding  reclamation  activities.  The 
section  114  request  letter  sent  to 
American  Reclamation  Services, 
Franklinville,  NJ  was  returned  to  EPA 
unopened.  Subsequent  attempts  by  EPA 
to  contact  American  Reclamation  at  all 
locations  by  other  means  were 
unsuccessful.  To  date,  this  reclaimer  has 
not  submitted  an  aimual  report 
regarding  reclamation  activity  for 
calendar  year  1997.  Therefore, 
American  Reclamation  is  out  of 
compliance  with  40  CFR  82.166(h). 

In  accordance  with  40  CFR  82.154(h), 
class  I  or  class  II  substances  that  consist 
in  whole  or  in  part  of  used  refrigerant 
and  that  are  reclaimed  after  August  19, 
1998,  by  these  six  reclaimers  are 
prohibited  from  being  sold  or  offered  for 
sale  for  use  as  a  refrigerant.  However, 
refrigerant  reclaimed  as  defined  at  40 
CFR  82.152  by  these  reclaimers  during 
the  period  the  reclaimers  were  certified 
may  be  sold  and  offered  for  sale. 
DATES:  American  Reclamation  had  its 
certification  as  refrigerant  reclaimer 
revoked,  effective  August  19, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jake 
Johns,  Program  Implementation  Branch, 
Stratospheric  Protection  Division,  Office 
of  Atmospheric  Programs.  Office  of  Air 
and  Radiation  (6205-J),  401  M  Street, 
SW.,  Washington,  DC  20460,  202-564- 
9870.  The  Stratospheric  Ozone 
Information  Hotline  at  800^296-1996 
can  also  be  contacted  for  further 
information. 

Dated:  September  1, 1998. 
Paul  M.  Stolpman, 

Director,  Office  Of  Atmospheric  Programs. 
[FR  Doc.  98-24953  Filed  9-17-98;  8:45  amj 
BMJJNG  CODE  66«>-8»-i> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5495-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  September  07, 1998  Through 
September  11, 1998 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  980356.  Draft  EIS,  FHW.  NY. 
Peace  Bridge  Plaza  and  Connecting 
Roadway  System,  Rehabilitation  and 
Reconstruction,  Funding  and 
Approval  of  Permits,  City  of  Buffalo, 
Erie  County,  NY,  Due:  November  27, 
1998.  Contact:  H.J.  Brown  (518)  431- 
4135. 


EIS  No.  980357.  Final  EIS,  FHW,  MO, 
US  65  Corridor  Construction, 
CarroUton  to  Marshall,  Funding.  COE 
Section  404  Permit  and  US  Coast 
Guard  Permit.  Carroll,  Lafayette  and 
Saline  Coimties.  MO.  Due:  October 
19, 1998,  Contact:  Don  Neumann 
(573)  636-7104. 
EIS  No.  980358.  Draft  EIS.  USA.  ffl. 
Schofield  Barracks  Wastewater 
Treatment  Plant  (WWTT).  Effluent 
Treatment  and  Disposal.  NPDES 
Permit  and  COE  Section  404  Permit, 
City  of  County  of  Honolulu,  Oahu,  HI. 
Contact:  William  Eng  (703)  428-7078. 
EIS  No.  980359.  Final  EIS.  BLM.  UT. 
Dixie  Land  and  Resource  Management 
Plan,  Implementation,  Cedar  City 
Ranger  District,  Washington  County, 
UT.  Due:  October  19, 1998,  Contact: 
Lauren  Mermejo  (435)  688-3216. 
EIS  No.  980360,  Draft  EIS,  AFS.  WA. 
Olympic  Cross  Cascade  Pipeline 
Project,  Construct  and  Operate  a 
Common  Carrier  Petroleum  Pipeline, 
Mt.  Baker-Snoqualmie  and  Wenatchee 
National  Forests,  City  of  Pasco, 
Snohomish,  King,  Kittitas,  Adams, 
Grant  and  Franklin  Counties.  WA, 
Due:  December  17.  1998,  Contact: 
Floyd  Rogalski  (509)  674-4411. 
EIS  No.  980361.  Final  EIS.  COE.  DE. 
Delaware  Coast  from  Cape  Henlopen 
to  Fenwick  Island  Feasibility  Study 
and  Bethany  Beach  and  South 
Bethany  Interim  Feasibility  Study, 
Storm  Damage  Reduction  and 
Construct  a  Protective  Berm  and 
Dime.  Sussex  County.  DE.  Due: 
October  19, 1998,  Contact:  Steve 
Allen  (215)  656-6555. 
EIS  No.  980362,  Draft  EIS.  AFS.  CO. 
Uncompahgre  National  Forest  Travel 
Plans  Revision.  Implementation, 
Grand  Mesa.  Uncompahgre  and 
Gunnison  National  Forests.  Garrison. 
Hinsdale  Mesa,  Montrose.  Ouray  and 
San  Juan  Counties.  CO  .  EKie: 
December  02, 1998,  Contact:  Jeff 
Burch  (970) 874-6600. 
EIS  No.  980363,  Final  EIS.  COE,  GA.  SC. 
Savannah  Harbor  Section  203 
Expansion  Project,  Channel 
Deepening,  Harbor  Improvements, 
Georgia  Ports  Authority.  Federal 
Navigation  Project.  Chatham  Coimty, 
GA  and  Jasper  County,  SC,  Due: 
October  19, 1998,  Contact:  William 
Bailey  (912)  652-5781. 
EIS  Na  980364,  Final  Supplement, 
COE,  IL,  Chicago  Area  Confined 
Disposal  Facility,  Updated 
Information  on  Construction  and 
Operation.  Maintenance  Dredging 
fr^m  Chicago  River/Harbor.  Calumet 
River  and  Harbor.  Cook  County,  IL. 
Due:  October  19, 1998,  Contact:  Keith 
Ryder (312)  353-6400. 


Amended  Notices 

mS  No.  980341.  Final  EIS.  FHW.  FL, 
East-West  Multimodal  Corridor 
Transportation  Improvements. 
Beginning  at  the  Tamiami  Campus  of 
Florida  International  University  (FIU) 
extending  the  length  of  FL  836.  Port 
of  Miami.  Dade  County,  FL,  Due: 
September  28, 1998,  Contact:  Robert 
M.  Callan  (904)  681-7223. 

Published  FR— 09-ll-98-^)ue  Date 
Correction. 

Dated:  September  15. 1998. 
William  D.  Dickenon. 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  98-25090  Filed  9-17-98;  8:45  am] 

aaUNQOOOE: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30433B;  FRL-6027-6] 

E.  I.  DuPont  de  Nemours  and  Co.; 
Approval  of  Pestickle  Product 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  E.I.  DuPont  de  Nemours 
and  Company  to  conditionally  register 
the  pesticide  products  Cymoxanil 
Technical  Herbicide  and  Curzate  60DF 
containing  a  new  active  ingredient  not 
included  in  any  previously  registered 
products  pursuant  to  the  provisions  of 
section  3(c)(7)(C)  of  the  Federal 
Insecticide.  Fimgicide.  and  Rodentidde 
Act  (FIFRA).  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  Waller.  Product  Manager 
(PM)  21.  Registration  Division  (7505C), 
Office  of  Pesticide  Programs.  401  M  St., 
SW..  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 
247.  CM  #2.  Environmental  Protection 
Agency,  1921  Jeffarson  Davis  Hwy, 
Arlington.  VA  22202.  703-305-9354;  e- 
mail:  waller.mary^pamail.epa.gov. 
SUPPLBENTARY  MFORMATKM: 
Electronic  Availability:  Electronic 
copies  of  this  docimient  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Federal  Register 
Enviroiunental  Sub-Set  entry  for  this 
doomient  imder  "Laws  and 
Regulations"  (http://www.epa.gov/ 
fedrgstr/). 

EPA  issued  a  notice,  published  the 
Federal  Register  of  March  26. 1997  (62 
FR  14413)(FRL-5596-2).  which 
announced  that  E.I.  DuPont  de  Nemours 
and  Co..  Agricultural  Products.  Walker's 
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Mill,  Barley  Plaza,  P.O.  Box  80038, 
Wilmington.  DE  19880-0038.  had 
submitted  an  application  to 
conditionally  register  the  fungicide 
product  Cymoxanil  Technical  (EPA  File 
Symbol  352-LOR)  containing  the  active 
ingredient  Cymoxanil.  2-cyano-N- 
[(ethylamino)carbQnyl]-2- 
(methoxyimino)  acetamide  at  96.8%,  an 
active  ingredient  not  included  in  any 
previously  registered  pesticide  product. 

EPA  subsequently  received  an 
application  from  E.I.  DuPont  to  register 
the  pesticide  product  Curzate  60DF 
(EPA  File  Symbol  352-LOE},  containing 
the  active  ingredient  cymoxanil  at  60 
percent.  However,  since  the  notice  of 
receipt  of  this  application  to  register  the 
product  as  required  by  section  3(c)(4)  of 
FIFRA,  as  amended  did  not  publish  in 
the  Federal  Register,  interested  parties 
may  submit  conunents  within  30  days 
from  the  date  of  publication  of  this 
notice  for  this  product  only.  Comments 
and  data  may  also  be  submitted 
electronically  to:  opp- 
docket@epamail.epa.gov. 

The  applications  were  approved  on 
May  6, 1998,  for  the  products  listed 
below: 

1.  Cymoxanil  Technical  for 
formulation  into  end-use  products  for 
potatoes  (EPA  Registration  Nimiber 
352-591). 

2.  Curzate  60DF,  as  seed  treatment  to 
suppress  infection  of  emerging  plant 
tissue  by  seed  borne  Phytophthora 
infestants  (EPA  File  Registration 
Number  352-592). 

A  conditional  registration  may  be 
granted  imder  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional-registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  imreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest.  The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  cymoxanil. 
and  information  on  social,  economic, 
and  envirormiental  benefits  to  be 
derived  from  such  use.  Specifically,  the 
Agency  has  considered  the  nature  and 
its  pattern  of  use,  application  methods 
and  rates,  and  level  and  extent  of 
potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  and  safety  determinations 
which  show  that  use  of  cymoxanil 
diuing  the  period  of  conditional 
registration  will  not  cause  any 
unreasonable  adverse  effect  on  the 


envirorunent,  and  that  use  of  the 
pesticide  is,  in  the  public  interest. 

Consistent  with  section  3(c)(7)(C).  the 
Agency  has  determined  that  these 
conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  imreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  these 
conditional  registrations  is  contained  in 
an  EPA  Pesticide  Fact  Sheet  on 
cymoxanil. 

A  paper  copy  of  this  fact  sheet,  which 
provides  a  simunary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Intregrity  Branch. 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  119,  CM  #2.  Arlington.  VA 
22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  Office  (A- 
101),  401  M  St.,  SW.,  Washington,  DC 
20460.  Such  requests  should:  (1) 
Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
data  or  information  desired. 

Authority:  7  U.S.C.  136. 
List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registration. 
Dated:  September  3, 1998. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc.  9&-24951  Filed  9-17-98;  8:45  am] 

BILUNQ  CODE  8560-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-«162-6i 

Proposed  Agreement  and  Covenant 
Not  To  Sue  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),— Murray  Smelter  Site, 
Murray,  UT 

agency:  Environmental  Protection 
Agency. 

action:  Notice  and  request  for  public 
comment. 

summary:  Notice  is  hereby  given  of  a 
proposed  settlement  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  concerning  the  Murray 
Smelter  Site,  Murray.  Utah  (the  "Site"). 
Under  the  Agreement  and  Covenant  Not 
To  Sue  (Agreement).  Chimney  Ridge 
L.C.  and  IHC  Health  Services.  Inc.  will 
pay  $48,000  to  the  United  States, 
participate  in  limited  remedial  activities 
at  the  Site  and  assist  in  the 
implementation  of  institutional  controls 
at  the  Site. 

DATES:  Comments  must  be  submitted  on 
or  before  October  19. 1998. 

ADDRESSES:  The  Agreement  is  available 
for  public  inspection  at  the  EPA 
Superfund  Records  Center,  999  18th 
Street.  5th  Floor,  North  Tower,  Denver, 
Colorado.  Comments  should  be 
addressed  to  Matthew  Cohn.  Legal 
Enforcement  Program,  (8ENF-L).  U.S. 
Enviromnental  Protection  Agency.  999 
18th  Street.  Suite  500,  Denver. 
Colorado.  80202-2405.  and  should 
reference  the  Murray  Smelter  Site 
Agreement  and  Covenant  Not  To  Sue. 
EPA  Docket  No.  CERCLA-ym-98-17. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Cohn.  Legal  Enforcement 
Program,  at  303/312-6853. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the  public 
may  submit  comments  to  EPA  relating 
to  the  Agreement.  Copies  of  the 
Agreement  may  be  obtained  frx)m  the 
Superfund  Records  Center  at  the 
address  listed  above. 

Dated:  August  31, 1998. 
Carol  Rushin, 

Assistant  Regional  Administrator,  Office  of 
Enforcement,  Compliance  and  Environmental 
Justice,  Region  VIII. 

(PR  Doc.  98-24954  Filed  9-17-98;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(8)  Submitted  to  0MB  for 
Review  and  Approval 

August  24, 1998. 

SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
'     Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  tmless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have7)ractical  utility; 
(b)  the  accuracy  T)f  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
information  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  19, 
1998.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications.  Room 
234. 1919  M  St..  N.W.,  Washington.  DC 
20554  or  via  internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0171. 

Title:  Section  73.1125,  Station  Main 
Studio  Location. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  165  (155 
notifications  +  10  waiver  requests). 


Estimated  Time  Per  Response:  0.5-2.0 
hours  (0.5  hours/notification;  2.0  hours/ 
waiver  request). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  98  hours. 

Cost  to  Respondents:  $11,900  ($690 
filing  fee/request;  consulting  engineer 
and  attorney  fees). 

Needs  and  Uses:  Section  73.1125 
requires  licensees  of  AM.  FM  or  TV 
broadcasting  stations  to  notify  the  FCC 
when  stations  relocate  their  main 
studios.  These  data  are  used  by  the  FCC 
to  assure  that  stations  are  located  within 
the  boundaries  specified  in  the  rule.  The 
data  received  as  justification  for  waiver 
of  Section  73.1125  will  enable  the  FCC 
staff  to  determine  whether  the 
ciramistances  are  sufficient  to  warrant 
waiver  of  the  main  studio  rules. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  98-25044  Filed  9-17-98;  8:45  am] 

MLUNG  OOOE  •nt-M-T 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2298] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

September  14, 1998. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
publishedpursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239. 1919  M  Street, 
NW,  Washington,  DC  or  may  be 
purchased  bom  the  Commission's  copy 
contractor,  ITS,  Inc..  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  October  5, 1998.  See  Section 
1.4(b)(1)  of  the  Commission's  rule  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  to  the 
Commission's  Rules  Concerning 
Maritime  Communications  (PR  Docket 
No.  92-257,  RM-7956,  8031.  8352). 

Number  of  Petitions  Filed:  1. 

Subject:  Amendment  to  Part  90  of  the 
Commission's  Rules  to  Adopt 
Regulation  for  Automatic  Vehicle 
Monitoring  Systems  (PR  Docket  No.  93- 
61). 

Number  of  Petitions  Filed:  1. 

Subject:  Petition  to  Amend  Part  15  of 
the  Commission's  Rules  To  Permit  Use 
of  Radio  Frequency  Above  40GHz  for 


New  Radio  Applications  (ET  Docket  No. 
94-124.  RM-8308). 

Number  of  Petitions  Filed:  2. 

Subject:  Accelerated  Docket  for 
Complaint  Proceedings  (CC  Docket  No. 
96-238). 

Number  of  Petitions  Filed:  1. 

Subject:  Amendment  of  the 
Commission's  Rules  to  Provide  for 
Operation  of  Unlicensed  Nil  Devices  in 
the  5  GHz  Frequency  Range  (ET  Docket 
No.  96-102,  RM-8648,  8653). 

Number  of  Petitions  Filed:  1. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  98-25042  Filed  9-17-98;  8:45  am] 

BNXMQ  COOE  (712-01-11 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 


Sunshine  Act  Meeting 

Fuirsuant  to  the  provisions  of  the 
"Govenunent  in  the  Simshine  Act"  (5 
U.S.C.  552b).  notice  is  her^y  given  that 
at  10:00  a.m.  on  Tuesday,  September  15. 
1998,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate,  resolution,  and  supervisory 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove.  Jr.. 
seconded  by  Director  Ellen  S.  Seidman 
(Director.  OfBce  of  Thrift  Supervision), 
concurred  in  by  Director  Joseph  H. 
Neely  (Appointive),  Director  Julie 
Williams  (Acting  Comptroller  of  the 
Currency),  and  Qiairman  Donna 
Tanoue,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  pubUc 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(6), 
(c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2).  (c)(6).  (cH8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W..  Washington. 
D.C. 

Dated:  September  15. 1998. 
Federal  Deposif  Insurance  Corporation. 
Valerie  J.  Best. 

Assistant  Execu  tive  Secretary. 
(FR  Doc.  98-25166  Filed  9-16-98;  12:33  pml 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1241-DRJ 

Florida;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA).- 
ACTION:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida.  (FEMA-1241-DR).  dated 
September  4. 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  September  4.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,(202)646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida,  is  hereby  amended  to  include 
the  following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  4: 

Taylor  County  for  Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  he  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Dennis  H.  Kwiatkowski, 
Deputy  Asscxiate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  98-25075  Filed  9-17-98;  8:45  am) 

BHJJNQ  CODE  (71t-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1240-DR] 

North  Carolina;  Amendment  No.  4  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of  North 

Carolina,  (FEMA-1240-DR),  dated 

Aiigust  27, 1998,  and  related 

determinations. 

EFFECTIVE  DATE:  September  4,  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  27, 1998: 

Bladen,  Columbus.  Craven.  Duplin.  )ones. 
Pasquotank.  Tyrrell,  and  Washington 
Counties  for  Public  Assistance  (already 
designated  for  Individual  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  98-25080  Filed  9-17-98;  8:45  am] 

BILLING  CODE  e71»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1239-DR] 

Texas;  Major  Disaster  and  Related 
Determiruitlons 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. - 

summary:  This  is  a  notice  of  the 
Presidential  declfUcition  of  a  major 
disaster  for  the  State  of  Texas  (FEMA- 
1239-DR),  dated  August  26, 1998,  and 
related  determinations. 
EFFECTIVE  DATE:  August  26, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  E)C 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  26, 1998,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Texas,  resulting 
from  Tropical  Storm  Charley  beginning  on 


August  22, 1998,  and  continuing  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  P.L  93-288,  as  amended 
("the  Stafford  Act").  1,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Texas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  is  later 
requested  and  warranted,  Federal  funds 
provided  under  that  program  will  also  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Robert  E.  Hendrix  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Texas  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Val  Verde  County  for  Individual 
Assistance. 

All  counties  within  the  State  of  Texas 
are  eligible  to  apply  for  assistance  under 
the  Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conmiunity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L.  Witt, 
Director. 
[FR  Doc.  98-25077  Filed  9-17-98;  8:45  am) 

BILUNQ  CODE  671S-02-P 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1239-0R] 

Texas;  Amendntent  No.  5  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas, 
(FEMA-1239-DR),  dated  August  26, 
1998,  and  related  determinations. 
EFFECTIVE  DATE:  September  4, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas, 
is  hereby  amended  to  include  Categories 
C-G  under  the  Public  Assistance 
program  in  the  following  area  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  August 
26,  1998. 

Val  Verde  County  for  Categories  C-G  under 
the  Public  Assistance  program  (already 
designated  for  Individual  Assistance  and 
Categories  A  and  B  under  the  Public 
Assistance  program). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Pn^ram.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  98-25078  Filed  §-17-98;  8:45  am) 
BILUNG  CODE  S71t-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-123»-DR] 

Texas;  Amendment  No.  6  to  Notice  of 
a  Major  Disaster  Declaration 

AOeCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY;  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas. 


(FEMA-1239-DR),  dated  August  26, 
1998,  and  related  determinations. 

EFFECTIVE  DATE:  September  8, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  26, 1998. 

Kinney.  Maverick.  Real.  Uvalde,  and  Webb 
Counties  for  Public  Assistance  (afready 
designated  for  Individual  Assistance). 

Edwards  County  for  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Dennis  H.  Kwiatkowsld, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  98-25079  Filed  9-17-98;  8:45  am] 

BILLMG  OOOE  fTIS-a-P 


Dated:  September  14, 1998. 
Joceph  C  PoUdng, 
Secretary. 

[FR  Doc.  98-25034  Filed  »-17-98;  8:45  am] 
BILUNQ  CODE  crse-oi-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  D.C.  20573. 

Logistics  International  Forwarding,  Inc., 
755  NW  63rd  Street,  Miami,  FL 
33166-3605,  Officers:  Enrique  A. 
Lopez-Calleja,  President;  Orestes  G. 
Wrves,  Vice  President 

A  &  Y  Freight  Forwarding,  13710 
Somersworth,  Houston,  TX  77041. 
Delma  S.  Pallares.  Sole  Proprietor. 


FEDERAL  MEDIATION  AND 
CONaUATlON  SERVICE 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  Tlie  Federal  Mediation  and 
Conciliation  Service  (FMCS),  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  FMCS  is 
soliciting  comments  concerning  the 
proposed  extension  collection  of  the 
National  Customer  Survey.  A  copy  of 
the  proposed  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
November  17,  1998. 

FMCS  is  particularly  interested  in 
comments  which: 

Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumption  used; 

Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

Minimize  the  burden  of  the  collection 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 
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FOfl  FURTHER  INFORMATION  CONTACT: 
David  L.  Helfert.  Director  of 
Communications.  FMCS.  2100  K  Street. 
N.W.,  Washington.  D.C.  20427. 
Telephone:  (202)  606-8100;  Fax:  (202) 
606-4251;  E-mail:  FMCS02@erols.com. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  National  Customer  Survey  is 
designed  to  assess  general  awareness  of 
the  activities  of  the  FMCS  as  well  as 
specific  experience  and  satisfaction 
with  services  provided  by  FMCS.  The 
National  Customer  Survey  is  designed 
to  help  ensure  that  government  services 
are  more  customer-driven,  as  stated  in 
Presidential  Executive  Order  12862. 
entitled  "Setting  Customer  Service 
Standards." 

II.  Current  Actions 

FMCS  needs  to  continue  to  collect 
such  information  in  order  to  measure 
awareness  of  the  Agency  and  our 
services  and  to  identify  specific  services 
which  our  customers  and  potential 
customers  consider  to  be  critical, 
desirable,  or  unnecessary,  identify  ways 
the  current  services  can  be  improved, 
and  explore  the  feasibility  of  alternative 
services  or  models  for  FMCS  services. 

Type  of  Review:  Extension. 

Agency:  Federal  Mediation  and 
Conciliation  Service. 

T/t/e;  National  Customer  Survey. 

OMB  Number:  3076-0014. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government;  State.  Local  or 
Tribal  Government. 

Total  Respondents:  1200. 

Frequency;  Bi-annual. 

Total  Responses:  1200. 

Average  Time  per  Response:  25-30 
minutes. 

Estimated  Total  Burden  Hours:  666. 

Dated:  September  14, 1998. 
Vella  M.  Traynham. 
Deputy  Director. 

IFR  Doc.  98-25057  Filed  9-17-98;  8:45  am] 
HUING  CODE  CSTS-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  National  AIDS  Policy;  Notice 
Of  Meeting  of  the  Presidential  Advisory 
Council  on  HIV/AIDS  and  its 
Subcommittees 

Pursuant  to  P.L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 


Presidential  Advisory  Council  on  HIV/ 
AIDS  on  November  16-19. 1998.  at  the 
Madison  Hotel.  Washington.  DC.  The 
meeting  of  the  Presidential  Advisory 
Council  on  HIV/AIDS  wall  take  place  on 
Monday.  November  16,  Tuesday. 
November  17,  Wednesday.  November  18 
and  Thursday.  November  19  fit)m  8:30 
a.m.  to  5:30  p.m.  at  the  Madison  Hotel, 
Fifteenth  and  M  Streets.  NW.. 
Washington.  DC  20005.  The  meetings 
will  be  open  to  the  public. 

The  purpose  of  the  subcommittee 
meetings  will  be  to  finalize  any 
recommendations  and  assess  the  status 
of  previous  recommendations  made  to 
the  Administration.  The  agenda  of  the 
Presidential  Advisory  Council  on  HIV/ 
AIDS  may  include  presentations  bom 
the  Council's  subcommittees. 
Discrimination.  International. 
Prevention.  Prison.  Racial  Ethnic 
Populations,  Research,  and  Services 
Issues. 

Daniel  C.  Montoya.  Executive 
Director.  Presidential  Advisory  Council 
on  HIV  and  AIDS.  Office  of  National 
AIDS  Policy.  736  Jackson  Place.  NW.. 
Washington.  DC  20503.  Phone  (202) 
456-2437.  Fax  (202)  456-2438.  will 
furnish  the  meeting  agenda  and  roster  of 
committee  members  upon  request.  Any 
individual  who  requires  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ann 
Borlo  at  (301)  986-4870  no  later  than 
October  15. 1998. 

Date:  September  9, 1998. 
Daniel  C.  Montoya, 

Executive  Director,  Presidential  Advisory 
Council  on  HTV  and  AIDS.  Office  of  National 
AIDS  Policy. 
IFR  Doc.  98-25061  Filed  9-17-98;  8:45  ami 

BIUJNQ  CODE  3195-01-M  . 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

PNFO-48-4»l 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 


Centers  for  Disease  Control  and  • 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnunents,  call  the  Assistant  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
M.  Ferryman,  Assistant  CDC  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  wdthin  60 
days  of  this  notice. 

Proposed  Projects 

1.  Multi-Center  Cohort  Study  To  Assess 
the  Risk  and  Consequences  of  Hepatitis 
C  Virus  Transmission  From  Mother  to 
Infant  (0920-€344}— Extension 

The  purpose  of  the  study  is  to 
determine  the  incidence  of  vertical 
hepatitis  C  virus  (HCV)  transmission,  to 
assess  risk  factors  for  vertical  HCV 
transmission,  to  assess  the  clinical 
course  of  disease  among  infants  with 
HCV  infection,  and  to  assess  diagnostic 
methods  for  detecting  HCV  infection  in 
infants.  Respondents  for  the  study  will 
be  anti-HCV  positive  mothers. 

There  is  no  cost  to  the  respondents. 
They  will  be  remimerated  for  travel 
costs;  provided  well-child  visits  and 
free  vaccinations  for  infants  enrolled  in 
the  study;  and,  provided  anti-HCV 
testing  to  all  family  members  free  of 
charge. 
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Respondents 

Forni  name 

Number  of 
respondents 

Number  of 
responses/ 
respondent 

Averaoe 
burden/re- 
sponse (in 
hours) 

Total  bur- 
den (In 
hours) 

Individual  Mothers , ^ 

Form  A  ......... 

Form  B 

Form  C 

Fomi  E 

FormG  

300 
1200 
300 
300 
300 

1 
1 
1 
1 
8 

025 
02S 

0.10 
0.25 
0.10 

75 

300 

30 

75 

240 

•720 

Mothers 

Mothers „ 

Family  memtiers 

Mothers 

Total 

'The  annualized  response  burden  is  estimated  to  be  720  hours/4.5  years-160  hours. 
AA(Target  enrollment  in  the  study  is  300;  the  target  population  will  be  drawn  from  those  who  complete  Fomi  B.  Family  members  will  complete 
Form  E.) 


2.  Evaluation  of  Antimicrobial 
Resistance  Testing  at  National 
Nosocomial  Infections  Surveillance 
System  (NNIS)  Laboratories — New 

The  Hospital  Infections  Program, 
National  Center  for  Infectious  Diseases 
(NCID).  Centers  for  Disease  Control  and 
Prevention  (CE>C).  is  proposing  to  set  up 
an  evaluation  program  to  validate  the 
accuracy  of  the  susceptibility  data 


reported  to  the  NNIS  system.  New  and 
emerging  mechanisms  of  antimicrobial 
resistant  are  becoming  more  common 
throughout  the  U.S.  hospitals  and  have 
resulted  in  recommended  changes  in 
laboratory  testing.  However,  the  timing 
of  changes  in  testing  techniques 
commonly  lag  behind  the  recommended 
changes.  Therefore,  with  antimicrobial 
resistance  becoming  more  dispersed, 
validation  of  testing  techniques  is 


essential.  The  objectives  of  this  project 
are  to  detect  (1)  unacceptable  or 
inefficient  methods  of  susceptibility 
testing,  (2)  inaccuracy  due  to  technical 
difficulties,  and  (3)  ineffective  methods 
of  reporting  susceptibility  data.  The 
results  from  this  project  will  help  guide 
a  campaign  to  improve  antimicrobial 
testing  in  all  U.S.  hospitals.  There  is  no 
cost  to  the  respondents. 


Fomis 

Number  of 
respondents 

Number  of 
responses/ 
respondent 

Average 
burden/re- 
sponse (in 
hours) 

Total  bur- 
den (in 
hours) 

NNIS  Hospttal  Laboratories 

230 

1 

0.30 

77 

Total , 

77 

Dated:  September  14. 1998. 
Qiarles  GoUmar, 

Deputy  Director  for  Policy  Planning  and 
Evaluation,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  98-25033  Filed  9-17-98;  8:45  am] 
HLUNG  CODE  41U-1»-P 


DEPARTMWENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Office  of  the  Director,  NIH;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal;  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Office  of  AIDS  Research  Advisory 
Coimcil. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Office  of  AIDS 
Research  Advisory  Council. 
Dote:  October  14. 1998. 


Time:  8:45  AM  to  adjoununent. 

Agenda:  The  piupose  of  the  meeting  will 
be  to  review  and  obtain  the  Council's  advice 
on  the  NIH  AIDS  vaccine  program. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  C  Wing,  Conf. 
Rm.  6,  Bethesda.  MD  20892. 

Contact  Person:  Deborah  Kraut,  Program 
Analyst,  National  Institutes  of  Health,  Office 
of  AIDS  Research,  9000  Rockville  Pike,  Bldg. 
31,  Room  4B62,  Bethesda,  MD  20892.  301- 
402-8655. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14.  Intramural  Research 
Training  Award;  93.22,  Clinical  Research 
Loan  Repayment  Program  for  Individuals 
from  Disadvantaged  Backgrounds;  93.232, 
Loan  Repayment  Program  for  Research 
Generally;  93.39,  Academic  Research 
Enhancement  Award,  93.936,  NIH  Acquired 
Immunodeficiency  Syndrome  Research  Loan 
Repayment  Program;  93.187,  Undergraduate 
Scholarship  Program  for  individuals  from 
Disadvantaged  Backgrounds,  National 
Institutes  of  Health,  HHS) 

Dated:  September  10, 1998. 
La  Verne  Y.  Stringfield, 
Committee  Management  Office.  NIH. 
(FR  Doc.  98-24995  Filed  9-17-98;  8:45  am) 

BILUNQ  CODE  414»41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  NIH;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  on  Research  on 
Minority  Health. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Covnmittee:  Advisory  Committee 
on  Research  on  Minority  Health. 

Date.  October  1,1998. 

Time:  9:00  AM  to  adjournment. 

Agenda:  Agenda  items  include:  (1)  a  report 
by  the  Associate  Director.  ORMH;  (2)  a 
presentation  by  the  Surgeon  General;  (3)  a 
presentation  on  trans-NIH  minority  training: 
and  (4)  other  business  of  the  Committee. 

Place:  National  Institutes  of  Health, 
Building  31,  C  Wing,  Conference  Room  10. 
9000  Rockville  Pike,  Bethesda,  MD  20892. 
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Contact  Person:  JEAN  L.  FLAGG- 
^4E\VT0N,  PHD,  SPECIAL  ASSISTANT  TO 
THE  ASSOCIATE  DIRECTOR.  Office  of 
Research  on  Minority  Health,  National 
Institutes  of  Health,  Building  1,  Room  256, 
9000  Rockville  Pike,  Bethesda,  MD  20892, 
(301)402-1367,  - 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.22,  Clinical  Research 
Loan  Repayment  Program  for  Individuals 
from  Disadvantaged  Backgrounds;  93.232, 
Loan  Repayment  Program  for  Research 
Generally;  93.39,  Academic  Research 
Enhancement  Award;  93.936,  NIH  Acquired 
Immunodeficiency  Syndrome  Research  Loan 
Repayment  Program;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds,  National 
Institutes  of  Health,  HHS) 

Dated:  September  14, 1998. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-24999  Filed  9-17-98;  8:45  am] 
BILUNO  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Sti^ke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  xmwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  September  22, 1998. 

Time:  1:00  PM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institute  of  Neurological 
Disorders  and  Stroke,  Federal  Building,  Rm. 
9C10,  7550  Wisconsin  Avenue,  Bethesda,  MD 
20892-9175  (Telephone  Conference  Call). 

Contact  Person:  Phillip  F.  Wiethom, 
Scientific  Review  Administrator,  Scientific 


Review  Branch,  Division  of  Extramural 
Activities,  NINDS,  National  Institutes  of 
Health,  PHS,  DHHS,  Federal  Building,  Room 
9C10,  7550  Wisconsin  Avenue,  Bethesda,  MD 
20892,  301-496-9223. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  September  9, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  98-24994  Filed  9-17-98;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  Institutes  of  Health 

National  Institute  of  Dental  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  Research  Special  Emphasis  Panel, 
Novel  Human  Oral  &  Craniofacial  Genes 
(RFP-NIH-NHLBI-DR-98-20). 

Date:  September  23, 1998. 

Time;  2:30  PM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6701  Rockledge  Drive,  Room  7198, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person  .Valeria  L,  Prenger,  PHD, 
Health  Scientist  Administrator,  Review 
Branch,  NIH,  NHLBI,  DEA,  Rockledge 
Building  11, 6701  Rockledge  Drive,  Suite 
7198,  Bethesda,  MD  20892-7924,  (301)  435- 
0297. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health.  HHS) 

Dated:  September  14, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Ekx:.  98-25000  Filed  9-17-98;  8:45  am] 

B4LUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

~  The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  portions  of  the  meeting  devoted 
to  the  review  and  evaluation  of  journals 
for  potential  indexing  by  the  National 
Library  of  Medicine  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b{c)(9)(B),  Title  5  U.S.C,  as 
amended.  Premature  disclosure  of  the 
titles  of  the  journals  as  potential  titles  to 
be  indexed  by  the  National  Library  of 
Medicine,  the  discussions,  and  the 
presence  of  individuals  associated  with 
these  publications  could  significantly 
frustrate  the  review  and  evaluation  of 
individual  journals. 

Name  of  Committee:  Literature  Selection 
Technical  Review  Committee. 

Date:  October  8-9, 1998. 

Open:  October  8, 1998,  9:00  AM  to  10:30 
AM. 

Agenda:  Administrative  reports  and 
program  development. 

Place:  NATIONAL  LIBRARY  OF 
MEDIQNE.  8600  ROCKVILLE  PIKE,  BOARD 
ROOM,  BETHESDA.  MD  20894. 

Closed:  October  8, 1998, 10:30  AM  to  5:00 
PM. 

Agenda:  To  review  and  evaluate  journals 
as  potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine. 

Place:  NATIONAL  UBRARY  OF 
MEDIQNE,  8600  ROCKVILLE  PIKE,  BOARD 
ROOM,  BETHESDA,  MD  20894. 

Qosed:  October  9, 1998. 8:30  AM  to  1:00 
PM. 

Agenda:  To  review  and  evaluate  journals 
as  potential  tides  to  be  indexed  by  the 
National  Library  of  Medicine. 
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Place:  NATIONAL  LIBRARY  OF 
MEDIQNE.  8600  ROCKVILLE  PIKE.  BOARD 
ROOM.  BETHESDA,  MD  20894. 

Contact  Person:  SHELDON  KOTZIN,  BA, 
CHIEF,  BIBLIOGRAPHIC  SERVICES 
DIVISION/LIBRARY  OPERATIONS  NLM, 
NATIONAL  LIBRARY  OF  MEDIQNE.  8600 
ROCKVILLE  PIKE.  BLDG  38A/ROOM  4N419. 
BETHESDA.  MD  20894. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  September  10, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  98-24996  Filed  9-17-98;  8:45  am] 

NLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Coimselors,  National 
Center  for  Biotechnology  Information, 
National  Library  of  Medicine. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Library  of  Medicine,  including 
consideration  of  personnel 
qualifications  emd  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
counselors,  National  Center  for 
Biotechnology  Information.  National  Library 
of  Medicine. 

Date:  October  19-20. 1998. 

Time:  October  19. 1998,  7:00  PM  to  10:00 
PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
comp>etence  of  individual  investigators. 

Place:  The  Hyatt  Regency  Hotel.  100 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Time:  October  20. 1998.  8:30  AM  to  2:00 
PM. 

Agenda:  To  review  and  evaluate,  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Board  Room,  Bethesda.  MD 
20894. 

Contact  Person:  David  J.  Lipman,  MD, 
Dirctor,  Natl  Ctr  for  Biotechnology 
Information,  National  Library  of  Medicine, 


Department  of  Health  and  Human  Services, 

Bethesda.  MD  20894. 

(Catalogue  of  Federal  Domestic  Assistance 

Program  Nos.  93.879,  Medical  Library 

Assistance,  National  Institutes  of  Health, 

HHS) 

Dated:  September  14, 1998. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  98-24998  Filed  9-17-98;  8:45  am] 

WLUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  \ 

552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  September  17, 1998. 

time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Michael  Micklin,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5198. 
MSC  7846,  Bethesda.  MD  20892.  301-435- 
1258. 

This  notice  is  beii^  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.333.  Clinical  Research. 
93.333.  93.337.  93.393-93.396,  93.837- 
93.844,  93.846-93.878,  93.892,  93.893; 
93.306,  Comparative  Medicine,  93.306, 
National  Institutes  of  Health,  HHS) 

Dated:  September  11, 1998. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  98-24997  Filed  9-17-98;  8:45  am] 

BiLUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  pubUsh  a  Ust  of 
information  collection  requests  imder 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)443-7978. 

Proposed  Proiect:  Developmrat  and 
Implementation  of  Methadone/LAAM 
Treatment  Program  (MTP) 
Accreditation  Proiect 

New — OMB  approval  is  sought  for 
information  collections  related  to  the 
development  and  implementation  of  the 
methadone/LAAM  accreditation 
program  by  the  Center  for  Substance 
Abuse  Treatment  (CSAT),  SAMHSA. 
The  project  implements  a  limited  test  of 
an  accreditation-based  model  which 
may  form  the  basis  for  a  new 
Department  of  Health  and  Human 
Services  regulatory/accreditation 
program  for  MTPs.  The  project  does  not 
supplant  FDA  regulations  and  is 
designed  in  compliance  with  current 
FDA  treatment  regulations  set  forth 
under  21  CFR  291.505.  The  project  will 
operate  under  an  FDA  exemption  from 
certain  specific  existing  regulatory 
requirements.  MTPs  participating  in^his 
project  will  be  exempt  from  certain  FDA 
regulatory  requirements  and  paperwork 
burden  and  will  be  required  to  meet 
requirements  specified  for  this  project. 

This  project,  developed  in 
conjunction  with  FDA  and  other  Federal 
agencies,  is  based  on  "Guidelines  for  the 
Accreditation  of  Methadone/LAAM 
Treatment  Programs"  which  were 
developed  by  experts  in  the  substance 
abuse  treatment  field.  In  this  project, 
two  accrediting  organizations  will 
incorporate  the  Guidelines  into  their 
own  accreditation  standards  so  that  the 
si>ecific  accreditation  standards  used  by 
each  accrediting  body  are  built  on  the 
accreditation  "Guidelines"  and  are 
crafted  to  be  consonant  with  each 
accreditation  body's  existing  philosophy 
and  mode  of  operation.  The  project  is 
designed  to  provide  experience  with  the 
processes  and  costs  associated  with 
implementing  an  accreditation-based 
oversight  system  in  the  nation's  MTPs. 
A  separate  evaluation  of  the  project  has 
been  approved  by  the  Office  of 
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Management  and  Budget  under  control 
number  0930-0190. 

Approval  is  sought  for  the  specific 
record  keeping  and  disclosure  language 
in  the  Guidelines  and  for  the  following 
separate  information  collections  to  be 


used  by  each  accrediting  organization: 
(1)  an  Accreditation  Application:  (2) 
Site  Visit  Feedback  Questionnaire;  (3) 
Performance  Improvement  Plan.  Most  of 
the  record  keeping  and  reporting 
requirements  describe  procedures  that 


would  be  employed  in  any  MTP  in 
conformance  with  existing  state  and 
federal  requirements  and  with  standard, 
quality  clinical  practice.  The  estimated 
annualized  burden  for  this  four-year 
project  is  summarized  below. 


Information  collection  requirement 


No.  of  re- 
spondents 


No.  of  re- 
sponses/re- 
spondent 


Average  hour  burden  per  re^ 
sponse 


Total  burden 
hours 


Recordkeeping 


II.,  p.  3:  documentation  of  compliance  with  all  kxal  & 
state  safety  &  environmental  codes. 

X.,  p.  17:  documentation  every  90  days  of  physician's  de- 
cision on  continuing  patient's  'lake-home"  medication. 

XI.  D.  4.,  p.  21:  documentation  of  steps  taken  to  avokl 
discharge  when  patient  requests  discharge. 

XIV.  F.  2.,  p.  26:  "on-cali"  staff  access  to  roster  of  pa- 
tients &  medication  dosages,  for  emergency  use. 

XV.  B.  1.,  p.  28:  documentatwn  of  reason  for  denial  of 
admission  to  pregnant  applicants. 

XVI.  B.  3.  p.  31:  otjtain  written  acknowledgment  of  receipt 
of  program  rules,  regulations  &  patient  rights  &  respon- 
sibilities. 

XVII.  A.I.,  p.  34:  medical  record  must  contain  patient 
identifying  data  &  unique  identifier. 

XVIII.  6.,  p.  38:  requirement  to  document  community  rela- 
tions efforts  &  community  contacts. 


300 
300 
300 
300 
300 
300 

300 
300 


M.33 
2150 

3100 

*52 

550 

•1020 

''1020 
•6 


0.08  (5  minutes)  .. 
0.05  (3  minutes)  .. 
0.03  (2  minutes)  .. 
0.33  (20  minutes) 
0.02  (1  minute)  .... 
.02  (1  minute) 


0.02  (1  minutes) 
1.00  


32 
2,250 

900 
5,150 

300 
6,120 

6.120 
1,800 


Disclosure 


III.  B.3,  p.  5:  must  post  names  &  phone  numbers  of  indi- 
viduals to  notify  in  emergency. 

X.  C.  2,  p.  19:  requirement  to  inform  patients  of  rights  & 
responsibilities  regarding  take-home  medications. 

XVI.  F.3.,  p.  32:  program  must  display  policies  &  patient 
grievance  procedures  in  patient  care  areas. 

MTP  Review  of  Accredrtation  Standards  

Application  Form 

Site  Visit  Questionnaire 

Quality  Improvement  Plan 

3-Year  Total - 

Annualized  Burden  - 


300 
300 

300 

300 
300 
300 
300 
300 
300 


•6 


10150 
"3 

121.33 
"1.33 
1*1.33 
«1.33 


0.08  (5  minutes) 
0.03  (2  minutes) 


0.2  ., 

90.0 
2.0  . 
0.5  . 
3.0  f 


144 


1.350 

80 

35,910 

800 

200 

1,197 

62,353 

20,784 


1 1t  is  anticipated  that  of  the  total  of  300  MTPs  being  asked  to  participate.  222  will  receive  one  sfte  ,f  "■  ,^6  will  [eceK^e  ^Y'O  f «  ^*sits  and  30 
will  tKele  three  site  visits,  for  a  total  of  about  400  visfts.  On  average,  each  program  will  receive  1.33  srte  visits  (400/300  -  1.33). 


2Based  on'^e^'^^^^^^^^^^  re^irean  av^age  of  150  quarteriy"  physician  notes  regarding  'lake 

^3"£s^*?MhrassSmptbrthat'fhT  average  program  wiU  have  100  discharge  requests  over  a  3-year  period. 
♦Based  on  the  assumption  that  the  average  program  will  update  ^1)5/551^^^'}^^, 
*Basedi  '"^ 

'K  on  Se  ISpl'ion  Ihai  ih^  I7er?gl  'pr'^r'a^  oi  i40-Siieni  '^i^  wUI  admit  1020  patients  in  a  3-year  period. 

•Kes  there  wrbV^community  relTons^ivities  (eSTcomm^Il^advisory  board  meeting)  held  every  three  years  and  1  hour  to  docu- 

ment  each  with  written  minutes.  .  ,        ^     .. 

»  Based  on  the  assumption  that  the  average  program  will  update  this  information  twice  per  year. 

'OBased  on  the  assumption  that  the  average  program  will  have  150  patients  with  take-home  pnvileges  over  a  3  year  penod. 

11  Assumes  each  program  updates  these  materials  on  an  annual  basis. 

12 It  is  anticipated  .—   ■..        ...-^ 

will  receive  three  site 

13  It  is  anticipated 

^:^T^S^r;:T^Zl^X'^m^i^t^^  ^ofe  visrts  and  30 

will  receive  three  site  visits,  for  a  total  of  abouL400  visits.  On  average,  each  P«S:^mwijUeceive  J. 33^site  visits  j4^  1.33). 

isit  Is  anticipated 
will  receive  three  site ' 


on  the  assumption  that  the  average  program  will  update  the  roster  we^ly.  „,^„,„,  o«,,ii,^nt«  in  a  ^.«ear  n«riod 

1  on  the  assumption  that  the  average  program  of  140i)atient  capacity  wi  deny  admission  to  50  P^^"a"' !PFj^"<«  '"  «  ^f^'  P«"°<^- 
I  on  the  assumption  that  the  average  program  of  140i)atient  capacity  wi  I  admit  ^0  pajen  s  in  a  3-yea  penod. 


orooram  updates  these  materials  on  an  annual  basis.  .....    „        ■  .  , .»«  .,:,»-  <.„h  -sn 

th^  of  the  total  of  300  MTPs  being  asked  to  participate,  222  will  receive  one  site  visit,  46  w«l^re«ive  two  site  visits  and  30 
e  visits  for  a  total  of  about  400  visits.  On  average,  each  program  will  receive  1.33  site  visits  (400/300  -  i.JJ). 

thTof  the  totarot  300  MTPs  being  asked  to  participate.  222  will  receive  one  site  visit,  46  ^^llreceive  two  site  visits  and  30 
e  visits,  for  a  total  of  about  400  visits.  On  average,  each  program  will  receive  1.33  site  visits  ('*^'^  '  ^'-^^    ...^  ^^  »» 

that  of  the  total  of  300  MTPs  being  asked  to  participate.  222  will  receive  one  site  visit.  46  w-llreceive  two  site  visits  and  30 
e  visits,  for  a  total  of  about  400  visits.  On  average,  each  program  will  receive  1 .33  site  visits  (400^  -  J:rL«  v,ici»c  on^  v\ 

that  of  the  total  of  300  MTPs  being  asked  to  participate,  222  will  receive  one  site  visit.  46  willrecaive  two  site  visits  and  30 
e  visits,  for  a  total  of  about  400  visits.  On  average,  each  program  will  receive  1 .33  site  visits  (400/300  -  l  .33). 


Written  comments  and  -     ' 

recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Daniel  Chenok.  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 


Building,  Room  10235,  Washington. 
D.C.  20503. 


Dated:  September  14. 1998. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

(FR  Doc.  98-25032  Filed  9-17-98;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctet  No.  FR-4328-N-02] 

Notice  Of  Proposed  Information 
Collection  for  Public  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Public  Development  and 
Research,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  are  due  November  17, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  or  OMB  Control 
Number  and  be  sent  to:  Reports  Liaison 
Officer,  Office  of  Policy  Development 
and  Research,  U.S.  Department  of 
Housing  and  Urban  Development,  451 


7th  Street,  SW,  Room  8226,  Washington, 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Karadbil,  Office  of  University 
Partnerships — telephone  (202)  708- 
1537.  This  is  not  a  toll-free  number. 
SUPPLEMBITARY  INFORMATION:  llie 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  afiiected 
entities  concerning  the  proposed 
information  collection  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  tiie 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quahty,  utility,  and  clarity  of 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  technology,  e.g.,  permitting 
electronic  submission  of  responses. 


This  Notice  also  lists  the  following 
information: 

Title  of  the  Proposed:  Notice  of 
Funding  Availability  and  Application 
Kit  for  the  Community  Development 
Work  Study  Program  (CDWSP). 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  is  being  collected  to  select 
grantees  in  this  statutorily-created 
competitive  grant  program.  The 
information  is  also  being  used  to 
monitor  the  performance  of  grantees  to 
ensure  that  they  meet  statutory  and 
program  goals  and  requirements. 

Members  of  the  affected  public: 
Institutions  of  higher  education  offering 
graduate  degrees  in  conununity 
development  fields:  60  applicants  and 
30  grantees. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  the  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Information  pursuant 
to  submitting  applications  will  be 
submitted  once.  Information  pursuant  to 
grantee  monitoring  requirements  will  be 
submitted  once  a  year. 

The  following  chart  details  the 
respondent  burden  on  an  annual  basis: 


Application  

Annual  reports 
Final  reports  ... 
Recordkeeping 

Total 


Number  of 
respondents 


60 
30 
30 
30 


Total  annual 
responses 


60 
30 
30 
30 


Hours  per 
response 


40 
6 
8 
5 


Total  hours 


2,400 
180 
240 
ISO 


2.970 


Status  of  proposed  information 
collection:  OMB  approved  an  paperwork 
clearance  for  this  information  collection 
and  assigned  it  OMB  Control  No.  2528- 
0175,  expiration  date  March  31, 1999. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  September  9, 1998. 

Lawrence  L.  Thompson,     ~^ 

General  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 

(FR  Doc  98-25011  Filed  9-17-98;  8:45  am] 

BNJJNG  CODE  4210-«2-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-435e-N-16] 

Notice  Of  Proposed  information 
Collection:  Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing.  HUD. 


ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  November 
17. 1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW. 
Room  9118.  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lester  J.  West,  Director,  Albany 
Financial  Operations  Center,  telephone 
nimiber  (518)  464-4200.  extension  4206 
(this  is  not  a  toll-fi?ee  number)  for  copies 


of  the  proposed  forms  and  other  ' 
available  documents. 

SUPPLEMBfTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
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through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Reconcilement  of 
Insurance  Charges  from  the  Title  I 
Monthly  Statement. 

OMB  Control  Number,  if  applicable: 
2502-0417. 

Discription  of  the  need  for  the 
information  and'proposed  use:  The  form 
is  used  by  HUD  to  gain  information  to 
reconcile  differences  between  the 
monthly  insurance  premiums  billed  to 
Title  I  lending  institutions  and  the 
amount  paid  by  the  lending  institutions. 

Agency  form  numbers,  if  applicable: 
HUD-646. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
niunber  of  respondents  is  500, 
frequency  of  responses  is  monthly,  and 
the  hours  of  response  are  1. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Dated:  September  14, 1998. 
Charles  Wehrein, 

Deputy  Assistant  Secretary  for  Multifamily 
Housing  Programs. 

[FR  Doc.  98-25012  Filed  9-17-98;  8:45  am] 
BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-434»-N-37] 

Submission  for  OMB  Review: 
Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 


ACTION:  Notice. 


SUMMARY:  The  proposed  infonnation 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is- 
soUciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  October  19, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  niunber  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  nimiber.  Copies  of  the  proposed 
forms  and  other  available  docvunents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 


(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of. 
an  information  collection  requirement; 
and  (10)  the  neunes  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  35,  as 
amended. 

Dated:  September  11, 1998. 
David  S.  Cristy, 

Director,  IRM  Policy  and  Management 
Division. 


Title  of  Proposal:  ACH  Program 
Application  Title  I  Insurance  Change 
Payments  System. 

Office:  Housing. 

OMB  Approval  Number:  2502-0512. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  HUD 
is  requesting  this  collection  of 
Information  for  the  extension  of  the 
ACH  program.  This  program  is  used  by 
the  Department's  Title  I  Debt  Collection 
Program  to  improve  the  efficiency  of 
insurance  premium  collections. 

Form  Number:  HUD-56150. 

Respondents:  Business  or  Other-For- 
Profit. 

Frequency  of  Submission:  One-Time 
Only. 

Reporting  Burden: 


Numt)er  of  re- 
spondents 


Frequency  of 
responses 


Hours  per 
response 


Burden 
hours 


Application 


1500 


1 


025 


375 


Total  Estimated  Burden  Hours:  375. 

Status:  Reinstatement  with  changes. 

Contact:  Debbie  Holt,  HUD,  (202) 
755-7570  xl49,  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

IFR  Doc.  98-25010  Filed  9-17-98;  8:45  am] 

BILUNO  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4341-N-27] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
imutilized,  underutilized,  excess,  and 
sinplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
effective  DATE:  September  18, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 


O.QQyA 


VaAora\   Kpoictor /Vn)     K"*     Mn     1ftl/Frif1av     .^JontomKer   1R     IQQR/Mntiroc 
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telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutiUzed,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  September  10, 1998. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 

Development. 

(FR  Doc.  98-24729  Filed  9-17-98;  8:45  am) 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Qaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Approved  Tribal-State 
Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988. 
Pub.  L.  100-497,  25  U.S.C.  §  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  m  (casino)  gaming  on 
Indian  reservations.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Salt  River 
Pima-Maricopa  Indian  Community  and 
the  State  of  Arizona  Gaming  Compact, 
which  was  executed  on  August  18, 
1998. 

DATES:  This  action  is  effective 
September  18, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202)  219-4068. 

Dated:  September  10, 1998. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  98-25035  Filed  9-17-98;  8:45  am] 
BILUNG  CODE  43ie-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV  910  0777  30] 

Notheastem  Great  Basin  Resource 
Advisory  Council,  Sierra  Front- 
Northwestem  Great  Basin  Resource 
Advisory  Council,  Moiave-Southem 
Resource  Advisory  Council  Meeting 
Location  and  Time 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Resource  Advisory  Coimcils' 

Meeting  Location  and  Time. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACSA).  5 
U.S.C.  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
Resource  Advisory  Councils  in  Nevada 
meeting  will  be  held  as  indicated  below. 
The  agenda  for  October  15  begins  at  8 
a.m.  and  includes:  A  welcome  and 
overview  of  BLM  responsibilities  and 
issues  in  Nevada;  panel  presentations 
and  discussion  on  issues  relating  to 
military  use  of  public  lands.  State  of 
Nevada  and  county  issues  regarding 
public  lands;  and  a  panel  presentation 
by  other  federal  land  managers  in 
Nevada  that  will  include  Forest  Service 
and  Fish  and  Wildlife  Service  managers 
and  a  Native  American  tribal 
representative.  Other  issues  concerning 
public  land  management  in  Nevada  may 
also  be  discussed  during  the  day. 

On  October  16  the  three  Resource 
Advisory  Councils  will  meet  separately 
in  concurrent  sessions  to  plan  their 
agendas  for  the  coming  year  and 
conduct  any  unfinished  business  fit>m 
previous  meetings.  They  will  also 
receive  updates  on  a  variety  of  land 
management  issues  fit)m  the  Field 
Managers  whose  jurisdictions  each 
council  covers.  The  three  Coimcils  will 
reconvene  as  a  combined  group  at  noon 
for  a  working  limch,  where  each 
Council  will  report  on  their  morning 
planning  sessions  and  discuss  items  of 
mutual  interest 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  combined  Councils,  or 
to  individual  Coimcils.  Times  given  are 
approximate  and  may  vary  depending 
on  the  amoimt  of  discussion.  Depending 
on  the  number  of  persons  wishing  to 
comment  and  time  available,  the  time 
for  individual  oral  comments  may  be 
limited.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Office  of  Communications  at 


the  Nevada  State  Office,  PO  Box  12000. 
Reno,  Nevada  89520,  telephone  (702) 
861-6586. 

DATES,  TIMES:  The  time  and  location  of 
the  combined  meeting  of  the  three 
Nevada  Coimcils  is  as  follows: 
Northeastern  Great  Basin  Resource 
Advisory  Council,  Sierra  Front- 
Northwestern  Great  Basin  Advisory 
Council,  and  Mojave-Southem  Advisory 
Council,  BLM  Nevada  State  Office,  1340 
Financial  Boulevard,  Reno,  Nevada, 
89502:  October  15, 1998,  starting  at  8 
a.m.;  pubUc  comments  will  be  at  4:30 
p.m.;  tentative  adjournment  5  p.m. 

The  breakout  meetings  of  the  three 
individual  Councils  will  begin  at  8  a.m. 
October  16, 1998,  at  the  same  location 
as  the  previous  day's  meeting.  Public 
comments  will  be  at  11:45  a.m.  in  each 
separate  council  meeting.  The  combined 
Councils  will  convene  at  12  noon  at  the 
same  location.  Public  comments  will  be 
at  1:30  p.m.  Tentative  adjounmient  2:30 
p.m. 
•  FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Simpson,  Chief  of  Communications, 
Nevada  State  Office,  1340  Financial 
Boulevard,  Reno,  Nevada,  89502,  PO 
Box  12000.  Reno,  Nevada,  89520, 
telephone  (702)  861-6586. 
SUPPLEMENTARY  INFORMATK3N:  The 
purpose  of  the  Councils  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning 
management  issues,  associated  with  the 
management  of  the  public  lands. 

Dated:  September  11, 1998. 
Jo  Simpson, 

Chief,  Office  of  Communications,  BLM 
Nevada  State  Office. 
IFR  Doc.  9»-24897  Filed  9-17-98;  8:45  am] 

BILUNG  OOOC  431»-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Boundary  Revision,  Point 
Reyes  National  Seashore 

SUMMARY:  This  notice  announces  a 
revision  of  the  boundaries  of  Point 
Reyes  National  Seashore  to  include 
within  the  boundaries  one  unimproved 
parcel  of  land  and  access  easement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sondra  S.  Humphries,  Chief,  Pacific 
Land  Resources  Program  Center  at  (415) 
427-1416. 

8UPPLBIB4TAflY  INFORMATION:  Notice  is 
hereby  provided  that  the  boundaries  of 
Point  Reyes  National  Seashore  are 
revised,  effective  as  of  the  date  of 
publication  of  this  notice  to  include  all 
that  certain  property,  together  with  an 
access  easement,  situated  in  the  County 
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of  Marin,  State  of  California,  commonly 
referred  to  as  Assessors  Parcel  No.  114- 
330-10.  The  parcel  and  access  easement 
owned  by  a  private  landowner  cover 
1.00  acre,  more  or  less,  which  is 
contiguous  to  Tract  13-109  (owned  by 
the  landowner)  as  shown  on  Segment 
Map  13,  Drawing  No.612/80,036,  dated 
April  1998.  Detailed  information  is  on 
file  at  the  National  Park  Service,  Pacific 
Land  Resources  Program  Center,  600 
Harrison  Street,  Suite  600,  San 
Francisco,  California  94107-1372. 
James  R.  Shevock, 

Associate  Regional  Director  for  ResouTces. 
Stewardship  and  Partnerships,  Pacific  West 
Region. 

(FR  Doc.  98-25025  Filed  9-17-98;  8:45  am] 

MLUNO  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACnON:  Notice 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (FACA),  5  U.S.C.  Appendix  (1988), 
that  a  meeting  of  the  Native  American 
Graves  Protection  and  Repatriation 
Review  Committee  will  be  held  on 
December  10-12, 1998,  in  Santa  Fe, 
New  Mexico. 

The  Committee  will  meet  in  the  Kiva 
room  at  the  Hotel  Santa  Fe;  telephone: 
800/825-9876,  fax:  505/984-2211, 
located  at  1501  Paseo  de  Peralta  in 
Santa  Fe,  New  Mexico.  Meetings  will 
begin  at  8:30  a.m.  and  will  end  at  not 
later  than  5:00  p.m.  each  day. 

The  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee  was  established  by  Public 
Law  101-601  to  monitor,  review,  and 
assist  in  implementation  of  the 
inventory  and  identification  process  and 
repatriation  activities  required  under 
the  Native  American  Graves  Protection 
and  Repatriation  Act  (NAGPRA). 

The  agenda  for  this  meeting  will 
include  a  discussion  of  specific  cases 
which  are  being  considered  as  possible 
disputes;  a  discussion  of  the  disposition 
of  culturally  unidentifiable  human 
remains;  an  update  on  Federal  agency 
compliance  with  the  statute;  and 
discussion  of  the  status  of 
implementation  in  the  New  Mexico, 
specifically,  and  the  Southwest  region 
of  the  United  States  in  general. 

This  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 


are  limited.  Persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  A  block  of  lodging  rooms 
has  been  set  aside  at  the  Hotel  Santa  Fe, 
at  a  significantly  reduced  rate. 
Reservations  must  be  booked  by 
November  9  to  guarantee  the  reduced 
rate.  Please  reference  the  National  Park 
Service  and  mention  that  you  are 
attending  the  NAGPRA  Review 
Committee  Meeting. 

Any  member  of  the  public  may  file  a 
written  statement  concerning  matters  to 
be  discussed  with  Dr.  Francis  P. 
McManamon,  Departmental  Consulting 
Archeologist.  Statements  must  be 
received  no  later  than  November  23, 
1998.  Any  member  of  the  public 
wishing  to  be  listed  on  the  agenda  for 
public  comment  may  submit  a  written 
request  to  the  Review  Committee,  in 
care  of  the  office  of  the  Departmental 
Consulting  Archeologist,  by  E)ecember 
7, 1998.  Please  clearly  state  that  you 
wish  to  be  on  the  agenda,  briefly  outline 
what  you  would  like  to  discuss,  how 
much  time  you  estimate  that  you  will 
need,  and  your  contact  information. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Dr.  Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
National  Park  Service,  1849  C  Street 
NW,  NC340,  Washington,  DC  20240; 
telephone:  202/343-8161;  fax  202/343- 
5260.  Transcripts  of  the  meeting  will  be 
available  for  public  inspection 
approximately  eight  weeks  after  the 
meeting  at  the  office  of  the 
Departmental  Consulting  Archeologist, 
800  North  Capitol  St.,  NW,  Suite  340. 
Washington,  DC. 
Dated:  September  9, 1998. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  98-25097  Filed  9-17-98;  8:45  am] 

BILUNG  COOE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Mackinac  County,  Ml  in  ttie  Possession 
of  the  Michigan  State  University 
Museum,  Michigan  State  University, 
East  Lansing,  Ml 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 


Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
from  Mackinac  County,  MI  in  the 
possession  of  the  Michigan  State 
University  Museum,  Michigan  State 
University,  East  Lmising,  MI. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Michigan  State 
University  Museum  professional  staff  in 
consultation  vsrith  representatives  of 
Little  Traverse  Bay  Band  of  Odawa 
Indians. 

During  1966-1967,  himian  remains 
representing  a  minimum  of  137 
individuals  were  recovered  from  the 
Lasanen  site  during  legally  authorized 
excavations  conducted  by  the  Michigan 
State  University  Museum.  During  this 
time,  Mrs.  Marie  Lasanen,  owner  of  the 
Lasanen  site,  donated  these  human 
remains  to  the  Michigan  State 
University  Museum.  No  known 
individuals  were  identified.  The  18,622 
associated  funerary  objects  include 
metal  and  trade  items  such  as;  knives, 
awls,  harpoons,  scissors,  strike-a-lites, 
projectile  points,  finger  rings,  bracelets, 
a  box,  a  sword  pommel,  buttons,  bells, 
tinkling  cones,  saw  parts,  a  trade  silver 
cross,  a  pail,  iron  mail,  Jesuit  rings,  and 
medallions;  shell  items  including  beads 
pendants  runtees,  effigies,  and  a  gorget; 
catlinite  pendants  and  beads;  antler, 
bone,  and  ivory  harpoons,  points,  fakes, 
containers,  a  comb,  and  buttons; 
chipped  stone  items  including  gunflints, 
scrapers,  and  projectile  points;  textiles; 
glass  beads;  and  wood,  charcoal,  fabric 
remnants,  ochre,  vermillion,  and  animal 
bone  fragments. 

Based  on  analysis  of  the  associated 
funerary  objects  and  manner  of 
interment,  the  Lasanen  site  has  been 
identified  as  a  late  17th  century  burial 
site.  Historical  documents  correlate  the 
presence  of  an  Ottawa  (Odawa) 
settlement  on  the  site  during  the  17th 
century.  Jesuit  documents  from  the 
period  describe  an  Ottawa  mortuary 
ceremony  in  close  proximity  to  the 
Lasanen  site  which  correspond  to  the 
maimer  of  interments  found  during  the 
Lasanen  excavations.  Oral  tradition     - 
presented  by  representatives  of  the 
Little  Traverse  Bay  Band  of  Odawa 
Indians  states  the  Ottawa  formerly  lived 
at  the  Straits  of  Mackinac,  where  the 
Lasanen  site  is  located,  and  the  place  is 
referred  to  as  Geteodawin,  "the  place  of 
our  old  town." 

Based  on  the  above  mentioned 
information,  officials  of  the  Michigan 
State  University  Museuim  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  himian  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  137  individuals  of  Native 
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American  ancestry.  Officials  of  the 
Michigan  State  University  Museimi 
have  also  determined  that,  pursuant  to 
43  CFR  10.2  (d)(2),  the  18,622  objects 
listed  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
Michigan  State  University  Museum 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Little  Traverse  Bay  Band  of  Odawa 
Indians. 

This  notice  has  been  sent  to  officials 
of  the  Little  Traverse  Bay  Band  of 
Odawa  Indians.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Dr.  William  A. 
Lovis,  Curator  and  Professor  of 
Anthropology,  Michigan  State 
University  Museum,  Michigan  State 
University,  East  Lansing,  MI  48824- 
1045;  telephone:  (517)  355-3485,  before 
October  19, 1998.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Little  Traverse  Bay  Band 
of  Odawa  Indians  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  September  3, 1998. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 
[FR  Doc.  98-25041  Filed  9-17-98;  8:45  am] 

BtLUNQ  COD€  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Nath^e  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Tioga  County 
Historical  Society,  Owego,  NY 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  in  accordance 
vfith  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  hujnan 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Tioga  County 
Historical  Society,  Owego,  NY. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Tioga  County 
Historical  Society  and  Binghamton 


University  professional  staff  in 
consultation  with  representatives  of  the 
Caygua  Nation  of  New  York. 

In  1932,  human  remains  representing 
two  individuals  were  recovered  from 
the  Stakmore  Furniture  Factory  site  in 
Owego,  NY  during  construction 
activities.  No  known  individuals  were 
identified.  The  twelve  associated 
funerary  objects  recovered  with  these 
himian  remains  include  Sackett  corded 
sherds,  a  Carpenter  Brook  rim  sherd,  a 
shell-tempered  rim  sherds  with 
catellation,  and  two  cord-marked  body 
sherds.  These  associated  funerary  object 
have  not  been  located  in  the  collections 
of  the  Tioga  County  Historical  Society. 

Based  on  the  apparent  age  of  the 
human  remains  and  presence  of 
associated  funerary  objects,  these 
individuals  have  been  determined  to  be 
Native  American.  Based  on  the  ceramic 
styles  (Sackett  [Farm]  corded,  Carpenter 
Brook,  &  rim  sherds  with  castellationsj. 
the  burials  date  to  1100-1450  A.D. 
Archeological  evidence  for  this 
geographic  area  indicates  these  ceramic 
styles  fit  into  the  material  culture 
continuum  for  the  development  of 
Cayuga  ceramics. 

Based  on  the  above  mentioned 
information,  officials  of  the  Tioga 
County  Historical  Society  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
two  individuals  of  Native  American 
ancestry.  Officials  of  the  Tioga  County 
Historical  Society  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Cayuga  Nation  of  New  York. 

This  notice  has  been  sent  to  officials 
of  the  Cayuga  Nation  of  New  York,  the 
Oneida  Nation  of  New  York,  the  Oneida 
Tribe  of  Wisconsin,  the  Onondaga 
Nation  of  New  York,  Seneca  Nation  of 
New  York,  the  Seneca-Cayuga  Tribe  of 
Oklahoma,  the  Stockbridge-Munsee 
Community  of  Mohican  Lndians  of 
Wisconsin,  the  St.  Regis  Band  of 
Mohawk  Indians  of  New  York,  and  the 
Tonawanda  Band  of  Seneca  Indians  of 
New  York.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Joann  Lindstrom, 
Director  of  Collections,  Tioga  Coimty 
Historical  Society,  110  Front  Street, 
Owego,  NY  13827;  telephone:  (607)  687- 
2460,  before  October  19, 1998. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Cayuga  Nation  of  New  York  may  begin 


after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  September  8, 1998. 
Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 
Manager.  Archeology  and  Ethnography 
Program. 

[FR  Doc.  98-25098  Filed  9-17-98;  8:45  am) 

BILUNQ  COOE  4Sie-70-F 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttw  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  ^tes  versus  Safety  Light  Corp.. 
et  al..  Case  No.  97-CV-5206.  was  lodged 
on  August  14, 1998,  in  the  United  States 
District  Court  for  the  District  of  New 
Jersey. 

The  Consent  Decree  resolves  the 
United  States'  claim,  pursuant  to 
Section  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  42 
U.S.C.  9607,  for  response  costs  incurred 
and  to  be  incurred  by  EPA  at  the  U.S. 
Radium  Corp.  Superfund  Site  ("the 
Site")  in  Essex  County,  New  Jersey. 
Portions  of  the  Site  lie  in  the 
municipalities  of  Orange,  East  Orange, 
West  Orange  and  South  Orange,  New 
Jersey. 

Under  the  Consent  Decree,  the  United 
States  will  receive  $1,556,065  in 
reimbursement  of  response  costs.  In 
addition,  upon  sale  of  the  property 
owned  by  Safety  Light  Corp.  at  4150-A 
Old  Berwick  Road  in  Bloomsburg, 
Pennsylvania,  the  United  States  will 
receive  forty-five  percent  of  the  sale 
price  of  that  property. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530.  and 
should  refer  to  United  States  versus 
Safety  Li^t  Corp..  et  al..  DOJ  Ref.  #90- 
11-3-1066. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  in  Newark,  New  Jersey; 
the  Region  II  Office  of  the 
Environmental  Protection  Agency.  290 
Broadway,  New  York,  New  York;  and  at 
the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  3rd  Floor,  Washington, 
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D.C.  20005.  (202)  624-0892.  A  copy  of 

the  proposed  Consent  Decree  may  be 

obtained  in  person  or  by  mail  from  the 

Consent  Decree  Library.  In  requesting  a 

copy  please  refer  to  the  referenced  case 

and  enclose  a  check  made  payable  to  the 

Consent  Decree  Library  in  the  amount  of 

$6.00  (25  cents  per  page  reproduction 

costs). 

Bruce  S.  Gelber, 

Deputy  Section  Chief,  Environmental 

Enforcement  Section.  Environment  and 

Natural  Resources  Division,  U.S.  Department 

of  Justice. 

(FR  Doc.  98-24990  Filed  9-17-98;  8:45  am] 

BILUNQ  CODE  4410-1S-M 


DEPARTMErn*  OF^USTICE 

Notice  of  Lodging  of  Consent  Decrees 
Under  CERCLA  and  the  Clean  Water 
Act  ^ 

Under  28  CFR  §  50.7.  notice  is  hereby 
given  that  on  August  6. 1996.  the  United 
States  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Indiana  two  proposed,  related 
Consent  Decrees,  the  first  in  United 
States  V.  USX  Corporation,  Civil  Action 
No.  2:98CV  465JM  (the  "CWA  Action") 
and  the  second  in  United  States  and 
The  State  of  Indiana  v.  USX 
Corporation.  Civil  Action  No.  2:98CV 
464RL  (the  "NRD  Action"). 

In  the  CWA  Action,  the  United  States 
asserted  claims  against  USX  Corporation 
("USX")  under  the  Clean  Water  Act,  33 
U.S.C.  1251  et  seq..  In  the  separate  NRD 
Action,  the  United  States  and  the  State 
of  Indiana  asserted  natural  resource 
damages  ("NRD")  claims  against  USX 
under  the  NRD  provisions  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  §  9601  et  seq.,  the  Clean 
Water  Act.  42  U.S.C.  §  1251  et  seq.,  and 
the  Oil  Pollution  Act.  33  U.S.C.  §  2701 
et  seq.  The  claims  in  both  actions  relate 
to  USX's  Gary  Works  steel-making 
facility  in  Gary,  Indiana  and  are  based 
on  National  Pollutant  Discharge 
Elimination  System  ("NPDES")  permit 
violations,  unpermitted  pollutant 
discharges,  and  releases  of  oil  and 
hazardous  substances  from  Gary  Works 
to  the  East  Branch  of  the  Grand  Calimiet 
River  ("EBGCR '). 

The  proposed  CWA  Action  consent 
decree,  if  entered  by  the  Court,  will 
resolve  the  claims  in  that  action  and 
provide  for  rehef  including:  (i)  sediment 
remediation  through  dredging  and 
proper  disposal  of  contaminated 
sediments  currently  located  in  a  five- 
mile  stretch  of  the  EBGCR  adjacent  to 
and  downriver  from  Gary  Works;  (ii)  the 
implementation  of  NPDES  compliance 


programs  to  identify  and  stop  the 
sources  of  permit  violations  and 
unpermitted  discharges;  and  (iii)  the 
payment  by  USX  of  $1.8  million  in  civil 
penalties,  plus  $1.1  million  in 
stipulated  penalties  under  a  prior,  1990 
Consent  Decree  relating  to  Gary  Works. 

The  proposed  NRD  Action  consent 
decree,  if  entered  by  the  Court,  will 
resolve  the  claims  in  the  NRD  action 
and  require  USX,  in  addition  to 
implementing  the  sediment  remediation 
project  described  above:  (i)  to  clean  up 
the  surface  of,  and  to  convey  to  the 
United  States  and  the  State  of  Indiana, 
more  than  214  acres,  in  the  aggregate,  of 
undeveloped  property,  including 
globally-rare  dune  and  swale  habitat,  as 
compensation  for  lost  uses  of  natural 
resources;  (ii)  to  restore  and  protect  32 
additional  acres  as  wetlands,  as 
compensation  for  wetlands  that  will  be 
lost  during  dredging;  (iii)  to  pay  the 
United  States'  and  the  State's 
assessment  costs  (approximately 
$570,000);  and  (iv)  to  pay  $1  million 
into  an  escrow  account  to  pay  for  post- 
dredging  monitoring  of  the  EBGCR. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent 
Decrees.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  E)epartment  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  USX 
Corporation,  Civil  Action  No.  2:98CV 
465JM  and  United  Staties  and  The  State 
of  Indiana  v.  USX  Corporation,  Civil 
Action  No.  2:98CV  464RL,  D.J.  Ref.  90- 
5-1-1-3111A  and  90-5-1-1-3111/1. 

The  Consent  Decrees  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Indiana,  1001  Main  Street,  Suite  A, 
Dyer,  Indiana  46311;  at  the 
Environmental  Protection  Agency 
Library,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604;  and  at  the 
Consent  Decree  Library,  1120  G  Street. 
N.W..  3rd  Floor,  Washington,  D.C. 
20005,  202-624-0892.  Copies  of  the 
Consent  Decrees  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  3rd 
Floor,  Washington,  D.C.  20005.  In 
requesting  copies,  please  enclose  a 
check  payable  to  the  Consent  Decree 
Library,  for  the  25  cent  per  page 
reproduction  costs,  in  the  amoimt  of: 
$42.25  for  the  CWA  Action  Consent 


Decree;  $24.50  for  the  NRD  Action 
Consent  Decree;  or  $66.75  for  both. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  98-24989  Filed  9-17-98;  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Justice 

[OJP(NIJ)-1198] 

RIN  1121-2B34 

Announcement  of  ttie  Availability  of 
the  National  Institute  of  Justice 
"Solicitation  for  the  Forensic  DNA 
Laboratory  Improvement  Program, 
Phase  4" 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 

availability  of  the  National  Institute  of 

Justice's  "Solicitation  for  the  Forensic 

DNA  Laboratory  Improvement  Program, 

Phase  4." 

DATES:  The  deadline  for  receipt  of 

proposals  is  close  of  business  on 

December  14, 1998. 

ADDRESSES:  National  Institute  of  Justice, 

810  7th  Street,  NW,  Washington,  DC 

20531. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Richard  M.  Rau,  National  Institute  of 

Justice,  at  (202)  307-0648.  For  a  copy  of 

the  solicitation,  please  call  NCJRS  1- 

800-851-3420.  For  general  information 

about  application  procedures  for 

solicitations,  please  call  the  U.S. 

Department  of  Justice  Response  Center 

1-800-421-6770. 

SUPPLEMENTARY  INFORMATION:  The 

following  supplementary  information  is 

provided: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  §§  201-03.  as  amended,  42 
U.S.C.  3721-23  (1994). 

Background 

The  purpose  of  this  solicitation  is  to 
provide  funding  to  State  and  local 
governments  to  develop  or  improve  the 
capability  to  analyze  deoxyribonucleic 
acid  (DNA)  in  State  and  local  forensic 
laboratories.  This  program  is  authorized 
by  the  DNA  Identification  Act  of  1994 
(the  Act)  (Public  Law  103-322). 

This  solicitation  is  for  the  fourth  year 
of  the  5-year  grant  program  authorized 
by  the  Act. 


iinnoo 
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Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-651-3420  to 
obtain  a  copy  of  "Solicitation  for  the 
Forensic  DNA  Laboratory  Improvement 
Program,  Phase  4"  (refer  to  document 
no.  SL000307).  For  World  Wide  Web 
access,  connect  either  to  either  NIJ  at 
http://www.ojp.usdoj.gov/nij/ 
funding.htm,  or  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org/fedgrant.htmtnij. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
[FR  Doc.  98-25021  Filed  »-17-98;  8:45  ami 

BILUNO  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Api}endix.  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 


procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  supersedes 
decisions  thereto,  contain  no  expiration 
dates  and  are  effective  from  their  date  of 
notice  in  the  Federal  Register,  or  on  the 
date  written  notice  is  received  by  the 
agency,  whichever  is  earlier.  These 
decisions  are  to  be  used  in  accordance 
with  the  provisions  of  29  CFR  Parts  1 
and  5.  Accordingly,  the  applicable 
decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW,  Room  S-3014, 
Washington,  DC  20210. 

Modifications  to  Graeral  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  York 
NY980003  (Feb.  13. 1998) 
NY980004  (Feb.  13, 1998) 
NY980005  (Feb.  1 3 , 1 998) 


NY980010  (Feb.  13, 1998) 
NY980013  (Feb.  13. 1998) 
NY980016  (Feb.  13, 1998) 
NY980018  (Feb.  13. 1998) 
NY980025  (Feb.  13. 1998) 
NY980034  (Feb.  13. 1998) 
NfY980036  (Feb.  13. 1998) 
NY98O039  (Feb.  13. 1998) 
^4Y980041  (Feb.  13. 1998) 
NfY980043  (Feb.  13. 1998) 
NY9B0046  (Feb.  13. 1998) 
NY980047  (Feb.  13. 1998) 
NY980048  (Feb.  13. 1998) 
NY980072  (Feb.  13. 1998) 
NY980077  (Feb.  13. 1998) 

Volume  n 

Dist  of  Columbia 
DC980001  (Feb.  13. 1998) 
DC980003  (Feb.  13, 1998) 

Pennsylvania 
PA980024  (Feb.  13, 1998) 
PA980040  (Feb.  1?,  1998) 
PA980051  (Feb.  13. 1998) 
FA98O053  (Feb.  13. 1998) 
PA980063  (Feb.  13. 1998) 
PA980065  (Feb.  13. 1998) 

Volume  ni 

Georgia 
GA980033  (Feb.  13. 1998) 
GA980053  (Feb.  13. 1998) 
GA980089  (Feb.  13. 1998) 
GA980093  (Feb.  13. 1998) 
GA980094  (Feb.  13. 1998) 

Volume  IV 

Illinois 
IL980012  (Feb.  13. 1998] 

Indiana 
IN980002  (Feb.  13. 1998) 

Michigan 
MI980003  (Feb.  13. 1998) 
MI980005  (Feb.  13. 1998) 
MI980012  (Feb.  13. 1998] 
MI980O30  (Feb.  13. 1998) 
MI980031  (Feb.  13. 1998] 
MI980034  (Feb.  13. 1998] 
MI980047  (Feb.  13, 1998] 
MI980049  (Feb.  13, 1998] 
MI980062  (Feb.  13,  1998] 
MI980063  (Feb.  13. 1998] 
MI980066  (Feb.  13. 1998] 
MI980071  (Feb.  13. 1998] 

Wisconsin 
WI980037  (Feb.  13, 1998] 

Volume  V 

None 

Volume  VI 

Montana 
MT980001  (Feb.  13. 1998) 
MT980008  (Feb.  13, 1998) 

Utah 
UT980001  (Feb.  13, 1998) 
UT980004  (Feb.  13, 1998) 
UT980005  (Feb.  13, 1998) 
IJT980006  (Feb.  13, 1998) 
UT980007  (Feb.  13. 1998) 
UT980008  (Feb.  13. 1998) 
UT980009  (Feb.  13. 1998] 
UT980011  (Feb.  13. 1998] 
UT980012  (Feb.  13. 1998] 
UT980013  (Feb.  13. 1998) 
UT980015  (Feb.  13. 1998) 
UT980023  (Feb.  13, 1998) 
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UT980024  (Feb. 
UT980025  (Feb. 
UT980026  (Feb. 
UT980028  (Feb. 
UT980029  (Feb. 
UT980034  (Feb. 

Volume  VII 

Arizona 

AZ980004  (Feb. 
California 

CA980009  (Feb. 

C:A980029  (Feb. 

C:A980030  (Feb. 
Nevada 

NV980001  (Feb. 

NV980004  (Feb. 

NV980005  (Feb. 

NV980007  (Feb. 

NV980009  (Feb. 


13, 1998) 
13, 1998) 
13. 1998) 
13, 1998) 
13, 1998) 
13, 1998) 


13, 1998) 

13, 1998) 
13, 1998) 
13. 1998) 

13,  1998) 
13,  1998) 
13,  1998) 
13, 1998) 
13, 1998) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  ciirrent  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  lOth  day  of 
September  1998. 
Carl  J.  Poleskey, 

Chief.  Branch  of  Construction  Wage 

Determinations. 

(FR  Doc.  98-24830  Filed  9-17-98;  8:45  am] 

BtLUNQ  CODE  4610-27-M 


LIBRARY  OF  CONGRESS 

Copyright  Office 

pocket  No.  98-2  CARP  CD  98] 

Ascertainment  of  Controversy  for  1996 
Cable  Royalty  Funds 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  vtrith  request  for 

comments. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  directs  all  claimants 
to  royalty  fees  collected  for  secondary 
transmission  by  cable  systems  in  1996 
to  submit  comments  as  to  whether  a 
Phase  I  or  a  Phase  11  controversy  exists 
as  to  the  distribution  of  these  funds. 
DATES:  Comments  are  due  October  19, 
1998. 

ADDRESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  written  comments 
and  a  Notice  of  Intent  to  Participate 
should  be  addressed  to:  Copyright 
Arbitration  Royalty  Panel  (CARP),  PO 
Box  70977,  Southwest  Station, 
Washington,  DC  20024.  If  hand- 
delivered,  an  original  and  five  copies  of 
written  comments  and  a  Notice  of  Intent 
to  Participate  should  be  brought  to: 
Office  of  the  Copyright  General  Counsel, 
James  Madison  Memorial  Building,  LM 
Room  403.  First  and  Independence 
Avenue,  SE,  Washington.  DC  20559- 
6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Coimsel,  or 
Tanya  M.  Sandros,  Attorney  Advisor, 
Copyright  Arbitration  Royalty  Panels, 
PO  Box  70977,  Southwest  Station, 
Washington.  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  707- 
8366. 

SUPPLEMENTARY  INFORMATION:  Each  year, 
cable  systems  submit  royalties  to  the 
U.S.  Copyright  Office  under  a  statutory 
license  which  allows  cable  systems  to 
retransmit  broadcast  signals  to  their 
subscribers.  17  U.S.C.  111.  These 
royalties  are,  in  turn,  distributed  in  one 
of  two  ways  to  copyright  owners  whose 
works  were  included  in  a  cable  system's 
secondary  transmission  and  who  timely 
filed  a  claim  with  the  Copyright  Office. 

These  copyright  owners  may  either 
negotiate  a  settlement  agreement  among 
themselves  as  to  the  distribution  of  the 
royalty  fees,  or  the  Librarian  of  Congress 
may  convene  an  ad  hoc  Copyright 
Arbitration  Royalty  Panel  (CARP)  to 
determine  the  final  distribution  of  the 
royalty  fees  which  remain  in 
controversy.  See  17  U.S.C.  chapter  8. 
The  Copyright  Act  also  allows  the 
copyright  owners  to  receive  a  partial 
distribution  of  the  royalty  fees  prior  to 


the  final  determination  so  long  as 
sufficient  funds  are  withheld  from 
distribution  "to  satisfy  all  claims  with 
respect  to  which  a  controversy  exists." 
17  U.S.C.  111(d)(4)(C). 

Accordingly,  on  September  3, 1998, 
the  "representatives  of  the  Phase  I 
claimant  categories  to  which  royalties 
have  been  allocated  in  prior  distribution 
proceedings"  filed  a  motion  for  partial 
distribution  of  75%  of  the  1996  cable 
royalties  with  the  Copyright  Office. 
However,  before  beginning  a 
distribution  proceeding  or  making  a 
partial  distribution,  the  Librarian  of 
Congress  must  first  ascertain  whether  a 
controversy  exists  as  to  the  distribution 
of  the  ftinds.  17  U.S.C.  803(c). 

For  these  reasons,  the  Office  is 
requesting  comment  on  the  existence  of 
any  controversies  as  to  the  distribution 
of  the  1996  cable  royalties.  The  Office 
also  requests  that  those  claimants 
intending  to  participate  in  the  1996 
distribution  proceeding  file  a  Notice  of 
Intent  to  Participate,  noting  whether 
they  anticipate  participating  in  a  Phase 
I  proceeding,  a  Phase  U  proceeding,  or 
both. 

In  a  Phase  I  proceeding,  the  arbitrators 
ascertain  the  distribution  of  royalties 
among  the  categories  of  broadcast 
programming  represented  in  the 
proceeding,  and  in  a  Phase  II 
proceeding,  the  arbitrators  settle 
disputes  between  claimants  within  a 
particular  category  concerning  the 
distribution  of  royalty  fees  within  the 
group.  If  a  claimant  anticipates  a  Phase 
U  controversy,  the  claimant  must  state 
each  program  category  in  which  he  or 
she  has  an  interest  which  by  the  end  of 
the  comment  period  has  not  yet  been 
satisfied  by  private  agreement. 

Participants  must  advise  the  Office  of 
the  existence  of  all  controversies.  Phase 
I  or  Phase  n,  by  the  end  of  the  comment 
period.  The  Office  will  not  consider 
controversies  which  come  to  its 
attention  after  the  close  of  the  comment 
period.  Failure  to  file  a  timely  Notice  of 
Intent  to  Participate  shall  also  preclude 
a  party  fi-om  participating  in  tUs 
proceeding. 

Dated:  September  14, 1998. 
Maiybeth  Peters, 
Register  of  Copyrights. 
(FR  Doc.  98-24985  Filed  9-17-98;  8:45  am] 
BILUNQ  CODE  1410-4$-P 
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NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Notice  for  Publication  of  Proposed 
Freedom  of  Information  Access 
Procedures 

SUMMARY:  In  accordance  with  the 
Electronic  Freedom  of  Information  Act 
of  1996  this  document  sets  out 
procedures  for  obtaining  records  and 
information  fit)m  the  National  Capital 
Plaiming  Commission  (Commission). 
Certain  information  may  also  be 
obtained  from  the  Commission's  Web 
Site  (www.ncpc.gov). 
DATES:  These  procedures  will  become 
effective  November  17,  1998. 
SUPPLEMENTARY  INFORMATION:  The 
following  are  procedures  by  which 
information  may  be  obtained  from  the 
Commission  pursuant  to  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996.  5  U.S.C.  552.  as 
amended  by  Public  Law  104-231, 110 
Stat.  3048  (hereinafter  the  "Act").  The 
Commission  is  the  central  planning 
agency  for  the  Federal  Government  in 
the  National  Capital  Region.  The 
Commission  is  composed  of  the 
following  members  (1)  five  citizens, 
three  of  whom  are  appointed  by  the 
President  of  the  Untied  States,  and  two 
of  whom  are  appointed  by  the  Mayor  of 
the  EMstrict  of  Columbia.  Of  the  three 
citizens  appointed  by  the  President  at 
least  one  shall  be  a  bona  fide  resident 
of  Virginia  and  at  least  one  shall  be  a 
bona  fide  resident  of  Maryland. 
Presidential  appointments  are  for  six- 
year  terms;  Mayoral  appointments  are 
for  four-year  terms.  The  two  mayoral 
appointees  shall  be  bona  fide  residents 
of  the  District  of  Columbia.  The 
President  designates  the  Chairman  of 
the  Commission,  and  (2)  ex-officio.  the 
Secretary  of  the  Interior,  the  Secretary  of 
Defense;  the  Administrator  of  General 
Services;  the  Mayor  of  the  District  of 
Columbia;  the  Chairman  of  the  Council 
of  the  District  of  Columbia;  the 
Chairman  of  the  Committee  on 
Governmental  Afiiairs.  Untied  States 
Senate;  and  the  Chairman  of  the 
Committee  on  Government  Reform  and 
Oversight.  U.S.  House  of 
Representatives;  or  their  alternates. 

A  staff  headed  by  an  Executive 
Director  assists  the  Commission.  The 
staff  is  organized  functionally  as 
follows: 

(a)  Office  of  the  Executive  Director 

(b)  Office  of  the  General  Counsel 

(c)  Office  of  the  Secretariat 

(d)  Office  of  Administration 

(e)  Office  of  Long  Ranpe  Planning 

(f)  Office  of  Plans  Review 

(g)  Technology  Development  and 

Applications  Team 


a.  General  Policy 

It  is  the  Commission's  general  policy 
to  facilitate  the  broadest  possible 
availability  and  dissemination  of 
information  to  the  public.  The 
Commission's  Freedom  of  Information 
Act  Officer  and  the  Information 
Resource  Specialist  are  available  to 
assist  the  public  in  obtaining 
information  formally  by  using  the 
procedures  herein  or  informally  by 
discussions  with  the  staff.  The 
Commission's  staff  may,  therefore, 
furnish  information  informally  to  the 
public,  provided  that  it  is  in  a  manner 
not  inconsistent  with  these  procedures. 
In  addition,  the  Commission  will  make 
available  records  which  it  is  authorized 
to  withhold  under  the  Act,  when  it 
determines  that  such  disclosure  is  in  the 
public  interest. 

Some  information  and  documents 
may  be  available  in  an  electronic  format 
upon  request.  In  addition  some 
documents,  such  as  the  Extending  the 
Legacy,  are  available  on  the  NCPC 
website  at  www.ncpc.gov.  For 
information  on  electronic  retrieval,    • 
please  contact  the  Freedom  of 
Information  Act  Officer. 

b.  Established  Place  to  Obtain 
Information 

Information  may  be  obtained  from  the 
Commission's  offices,  located  at  801 
Pennsylvania  Avenue,  NW,  Suite  301, 
Washington,  D.C.  20576.  Monday 
through  Friday,  from  8:00  a.m.  to  5:30 
p.m..  excluding  legal  holidays. 

c.  Information  Sources  Within  the 
Commission 

Requests  for  publications  or  informal 
requests  for  general  information  should 
be  directed  to  the  Information  Resource 
Specialist.  All  formal  requests  for 
agency  records  pursuant  to  the  Act  must 
be  directed  to  the  Commission's 
Freedom  of  Information  Act  Officer.  The 
Commission's  staff  will  correctly  route 
any  information  request  directed 
initially  to  the  wrong  information 
source  and  the  requesting  party  will  be 
notified.  The  20-day  time  period  within 
which  the  Commission  is  required  to 
determine  whether  to  comply  with  a 
request  shall  not  begin  to  nm  until  the 
request  reaches,  or  with  the  exercise  of 
due  diligence  should  have  reached,  the 
appropriate  information  source. 

d.  Information  Routinely  Available 

The  following  types  of  information 
shall  be  routinely  available  for  public 
dissemination,  imless  such  information 
falls  within  one  of  the  exemptions  to 
agency  disclosure  listed  in  5  U.S.C. 
552(bJ: 
(1)  Publications 


(2)  Correspondence  between  the 

Commission  and  the  Congress, 
other  Federal  and  local  agencies, 
and  the  public 

(3)  Commission  actions,  including 

decisions,  and  official 
correspondence 

(4)  Executive  Director's 

Recommendations 

(5)  Committee  Reports 

(6)  Commission  Memoranda  of  Actions 

(7)  Transcripts  of  Commission 

Proceedings 

(8)  Maps  (record  drawings) 

(9)  Comprehensive  Plan  for  the  National 

Capital 

(10)  Master  Plan  Submission 
Requirements 

(11)  Project  Plans  Submissions 
Requirements 

(12)  Environmental  Policies  and 
Procedures; 

(13)  Procedures  for  Intergovernmental 
Cooperation 

(14)  Guidelines  and  Submission 
Requirements  for  Antermas  on 
Federal  Property  in  the  National 
Capital  Region 

(15)  Policies  relating  to  the  Recognition 
of  Private  Contributions  to 
Memorials.  Museums,  and  other 
Cultural  Facilities  on  Pubic  Lands 
in  the  National  Capital 

(16)  Federal  Capital  improvements 
Programs  for  the  National  Capital 
Region 

(17)  Development  Controls  for  the 
Chancery  Section  of  the 
International  Center  in  the  District 
of  Columbia 

(18)  Extending  the  Legacy.  Planning 
America's  Capital  for  the  21 
Century 

Requests  for  any  of  the  above 
information,  with  the  exception  of 
publications  and  maps,  which  do  not 
require  formal  requests,  should  be 
directed  to  the  Commission's  Freedom 
of  Information  Act  Officer.  Requests  for 
publications  should  be  directed  to  the 
Information  Resource  Specialist,  and 
map  requests  should  be  directed  to  the 
Technology  Development  and 
Applications  Team. 

e.  Formal  Requests  fiDr  Information 

All  formal  requests  for  information 
pursuant  to  the  Act  should  be  made  in 
writing  to  the  Commission's  Freedom  of 
Information  Act  Officer.  To  expedite 
internal  handling  of  such  requests,  the 
words  "Freedom  of  Information  Act 
Request"  should  appear  on  the  face  of 
the  correspondence  bearing  such 
request.  The  request  should  state  that  it 
is  being  made  pursuant  to  the  Act.  and 
should  reasonably  describe  the 
information  sought,  including  the  date 
the  Commission  received  or  produced 
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the  requested  information,  if  known. 
The  request  should  also  state,  pursuant 
to  the  fee  schedule  set  forth  infra,  the 
maximum  fee  the  party  making  the 
request  would  be  willing  to  pay  for  the 
duplication  of  the  requested  records, 
and  shall,  if  possible,  provide  a 
telephone  number  at  which  the 
requesting  party  can  be  contacted  to 
facilitate  the  handling  of  the  request. 

f.  Commission  Response  to  Formal 
Requests 

The  Commission's  Freedom  of 
Information  Act  Officer,  upon  request 
for  information  made  in  compliance 
with  these  regulations,  shall  determine 
within  20  days  (excepting  Saturdays, 
Sundays,  and  legal  holidays)  after  the 
receipt  of  any  such  request  whether  to 
comply  with  such  request  and  shall 
immediately  notify  the  person  making 
such  request  of  such  determination  and 
the  reasons  therefor  and  of  the  rights  of 
such  person  to  appeal  to  the  head  of  the 
agency  any  adverse  determination.  In 
unusual  circumstances  as  specified, 
infra,  the  20-day  time  limit  may  be 
extended  by  written  notice  to  the  person 
making  the  request  setting  forth  the 
reasons  for  such  extension  and  the  date 
on  which  a  determination  is  expected  to 
be  dispatched.  No  extension  shall  be  for 
more  than  20  working  days.  As  used  in 
this  paragraph,  "unusual 
circimistances"  means,  but  only  to  the 
extent  reasonably  necessary  for  the 
proper  processing  of  the  particular 
request: 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from 
establishments  that  may  be  separate 
from  the  Commission's  offices; 

(2)  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
number  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request. 

g.  Determination  to  Grant  Request 

If  the  Commission's  Freedom  of 
Information  Act  Officer  makes  a 
determination  to  grant  a  request  in 
whole  or  in  part,  the  person  making 
such  request  will  be  so  notified  in 
writing.  If  the  information  cannot  be 
included  with  the  above  notification, 
the  response  shall  also  include  a 
description  of  the  information  to  be 
made  available,  a  statement  of  the  time 
when  and  the  place  where  such 
information  may  be  inspected  or, 
alternatively,  the  procedure  for 
duplication  and  delivery  (by  mail  or 


other  means)  of  the  information  to  the 
requesting  party,  and  a  statement  of  the 
total  fees  chargeable  to  the  requesting 
person  pursuant  to  the  free  schedule, 
infra. 

h.  Determination  to  Deny  Requests — 
Appeal  Procedure 

If  the  Commission's  Freedom  of 
Information  Act  Officer  makes  a 
determination  to  deny,  in  whole  or  in 
part,  a  request  for  information;  he/she 
shall  so  notify  the  party  making  the 
request  in  writing.  Any  appeal  of  such 
determination  shall  be  made  in  writing 
to  the  Executive  Director  of  the 
Commission  and  shall  include  a  brief 
statement  of  the  legal,  factual,  or  other 
basis  for  the  party's  objection  to  the 
initial  decision.  The  Executive  Director 
shall,  within  twenty  (20)  days 
(excepting  Saturdays,  Simdays,  and 
legal  holidays)  of  the  receipt  of  any  such 
appeal  determine  whether  to  grant  or 
deny  the  appeal  and  shall,  immediately 
upon  making  his  decision,  give  written 
notice  of  the  decision  to  the  party, 
including  a  brief  statement  of  the 
reasons. 

i.  Waiver 

Whenever  a  waiver  of  any  of  the 
procedures  set  forth  herein  would 
further  the  purpose  of  the  Act  by 
causing  the  public  disclosure  of  non- 
confidential information  within  the  time 
period  required  by  the  Act,  the 
Commission's  Freedom  of  Information 
Act  Officer  may,  in  the  context  of 
individual  requests  for  information, 
waive  any  of  the  procedural 
requirements  herein. 

j.  Schedule  of  Fees 

(1)  The  Commission  may  charge  the 
following  fees  for  the  production  of 
information  pursuant  to  the  Act: 

(i)  Publications  offered  for  sale — as 

marked 
(ii)  Commission  reports — $0.25/page 
(iii)  Committee  reports — $0.25/page 
(iv)  Commission  Memoranda  of 

Actions — $0.25/page 
(v)  Transcripts  of  Commission/ 

Committee  Proceedings — $0.25/ 

page 
(vi)  Other  records — $0.25/page 
(vii)  Projects  Maps— $5.00  each 
Manual  Record  Research:  $5.00  per 

quarter  hour 
Fees  for  information  and  products 
processed  through  the  Washington 
Geographic  Information  System  (WGIS) 
are  set  out  in  NCPC's  WGIS  distribution 
policy. 

(2)  The  Commission  keeps  on  file  a 
limited  quantity  of  copies  of  Executive 
Director's  Recommendations  and  other 


documents.  The  Commission  will  first 
attempt  to  fill  specific  requests  for  these 
documents  from  its  supply  at  no  charge 
until  the  supply  is  exhausted.  Once  the 
supply  is  exhausted,  the  requested 
doomients  will  be  provided  in 
accordance  with  the  fee  schedule. 

(3)  The  first  100  pages  of  information 
are  provided  at  no  cost  to  the  requestor. 
All  requests  in  excess  of  the  allowable 
100  pages  will  be  chargeable  in 
accordance  with  the  above  fee  schedule. 
The  Commission's  Freedom  of 
Information  Act  Officer  may  waive  fees 
when  it  is  deemed  to  be  in  the  public 
interest  to  do  so.  Such  a  waiver  will  be 
in  the  public  interest,  for  example, 
when  that  officer  determines  that  the 
request  will  not  impose  an  undue 
burden  or  expense  and  the  request  is:  (i) 
from  another  government  organization. 
Federal,  state  or  local;  (ii)  for  the 
purpose  of  obtaining  information 
primarily  for  the  benefit  of  the  general 
public  rather  than  for  the  primary 
benefit  of  the  requester,  as  will  be  the 
case  with  certain  requests  fit)m  the  news 
media  and  from  organizations  engaged 
in  a  non-profit  activity  designed  for 
public  safety,  health,  welfare,  or 
education;  (iii)  from  employees  and 
former  employees  seeking  information 
from  their  own  personnel  records;  (iv) 
from  or  on  behalf  of  the  defending  party 
in  connection  with  a  proceeding  against 
such  party  by  the  Federal  government; 
and  (v)  from  a  low-income  individual 
upon  whom  the  fee  would  impose  a 
financial  hardship. 

NCPC  Publications 

Extending  the  Legacy,  Planning 

America's  Capital  for  the  21st 

Century  (final) 
Extending  tbe  Legacy,  Planning 

America's  Capital  for  the  21st 

Century  (draft) 
Extending  tne  Legacy,  Fact  Sheets 
NCPC  Quarteriy 
Winter  1998 
Spring  1998 
Changing  in  Place,  Smithsonian 

Brochure 
Streetscape  Manual 

Federal  Capital  Improvements  Programs 
Fiscal  Years  1999-2003 
Fiscal  Years  1998-2002 
Fiscal  Years  1997-2001 
Fiscal  Years  1996-2000 
Fiscal  Years  1995-1999 
Fiscal  Years  1994-1998 
Fiscal  Years  1993-1997 
A  Vision  for  Monumental  Washington 
Worthy  of  the  Nation 
Federal  Elements  of  the  Comprehensive 

Plan  for  the  National  Capital 
Foreign  Missions  Manual 
Special  Streets  Plan 
Boundary  Markers  of  the  Nation's 

Capital 
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The  Pennsylvania  Avenue  Plan 

The  Urban  River 

Federal  Employment  in  the  National 

Capital  Region,  Report  #4 
FOR  FURTHER  INFORMATION  PLEASE 
CONTACT:  Sandra  H.  Shapiro,  National 
Capital  Planning  Commission,  801 
Pennsylvania  Ave.,  NW.,  Suite  301, 
Washington,  D.C.  20576,  Phone:  (202) 
482-7200. 
Sandra  H.  Shapiro, 
General  Counsel. 

[FR  Doc.  98-25067  Filed  9-17-98;  8:45  am] 
■ILUNQ  CODE  752(MI1-M 


NUCLEAR  REQULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  0MB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  Part  61 — ^Licensing 
Requirements  for  Land  Disposal  of 
Radioactive  Waste. 

2.  Current  OMB  apprcval  number: 
3150-0135. 

3.  How  often  the  collection  is 
required:  Applications  for  licenses  are 
submitted  once.  Applications  for 
renewals  or  amendments  are  submitted 
as  needed.  Other  reports  are  submitted 
annually  and  as  other  events  require. 

4.  Who  is  required  or  asked  to  report: 
Applicants  for  and  holders  of  an  NRC 
license  for  land  disposal  of  low-level 
radioactive  waste,  and  all  generators, 
collectors,  and  processors  of  low-level 
waste  intended  for  disposal  at  a  low- 
level  waste  facility. 

5.  The  number  of  annual  responses: 
111 

6.  The  number  of  hours  needed 
annually  to  comfAete  the  requirement  or 
request:  374  hours  for  reporting 
(approximately  3.4  hours  per  response) 
plus  4513  hours  for  recordkeeping 
(approximately  645  hours  per 
recordkeeper).  The  indust^  total 
burden  is  4887  iiours  annually. 

7.  Abstract:  10  CFR  Part  61  establishes 
the  procedures,  criteria,  and  license 


terms  and  conditions  for  the  land 
disposal  of  low-level  radioactive  waste. 
Reporting  and  recordkeeping 
requirements  are  mandatory  or,  in  the 
case  of  application  submittals,  are 
required  to  obtain  a  benefit.  The 
information  collected  in  the 
applications,  reports,  and  records  is 
evaluated  by  the  NRC  to  ensure  that  the 
licensee's  or  applicant's  physical  plant, 
equipment,  organization,  training, 
experience,  procedures  and  plans 
provide  an  adequate  level  of  protection 
of  public  health  and  safety,  common 
defense  and  seouity,  and  the 
environment. 

Submit,  by  November  17, 1998, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the  - 
information  collection  be  minimized, 
including  the  use  of  automated 
coUecticm  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrcgov/NRC/NEWS/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33, 
Washington.  DC,  20555-0001,  or  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJSl©NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  September  1998. 

For  the  Nuclear  Regiilatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  98-25066  Filed  9-17-98;  8:45  am] 
BIUJNQ0006  76M-ei-P 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  72-4] 

Duke  Power  Company;  Notice  of 
Docketing  of  the  Materials  License 
SNM-2503  Amendment;  Application 
for  the  Oconee  Nuclear  Station 
Independent  Spent  Fuel  Storage 
Installation 

By  letter  dated  January  19, 1998,  Duke 
Power  Company  submitted  an 
application  to  the  Nuclear  Regulatory 
Commission  (the  Commission)  in 
accordance  with  10  CFR  Part  72 
requesting  the  amendment  of  the 
Oconee  Nuclear  Station  independent 
spent  fuel  storage  installation  (ISFSI) 
license  (SNM-2503)  and  the  Technical 
Specifications  for  the  ISFSI  located  in 
Seneca,  South  Carolina.  Duke  Power 
Company  is  seeking  Commission 
approval  to  amend  the  materials  license 
and  the  ISFSI  Technical  Specifications 
to  reflect  its  corporate  name  change 
from  Duke  Power  Company  to  Duke 
Energy  Corporation.  The  name  change  is 
the  result  of  a  recent  merger  of  Duke 
Power  Company  and  PanEnergy 
Corporation. 

This  apphcation  was  docketed  imder 
10  CFR  Part  72;  the  ISFSI  Docket  No.  is 
72-4  and  will  remain  the  same  for  this 
action.  The  amendment  of  an  ISFSI 
license  is  subject  to  the  Commission's 
approval. 

The  Commission  will  determine  if  the 
amendment  presents  a  genuine  issue  as 
to  whether  public  health  and  safisty  will 
be  si^ificantly  affected  and  may  issue 
either  a  notice  of  hearing  or  a  notice  of 
proposed  action  and  opportimity  for 
hearing  in  accordance  with  10  CFR 
72.46(b)(1)  or  take  immediate  action  on 
the  amendment  in  accordance  with  10 
CFR  72.46(b)(2). 

For  further  details  with  respect  to  this 
application,  see  the  application  dated 
January  19. 1998,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Dociunent  Room,  2120  L  Street, 
NW,  Washington.  DC  20555. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
William  F.  Kane, 

Director,  Spent  Fud  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FH  Doc.  98-25063  Filed  9-17-98;  8:45  am] 
■RJJNQ  COOK  ?SM-ei-P 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  70-7002] 

Notice  of  Amendment  to  Certificate  of 
Compliance  GDP-2  for  the  U.S. 
Enrichment  Corporation  Portsmouth 
Gaseous  Diffusion  Plant  Portsmouth, 
Ohio 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS), 
has  made  a  determination  that  the 
following  amendment  request  is  not 
significant  in  accordance  with  10  CFR 
76.45.  In  making  that  determination  the 
staff  concluded  that  (1)  there  is  no 
change  in  the  types  or  significant 
increase  in  the  amounts  of  any  effluents 
that  may  be  released  offsite;  (2)  there  is 
no  significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
vfill  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  seciuity  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  has  reviewed  the  certificate 
amendment  appUcation  and  concluded 
that  it  provides  reasonable  assurance  of 
adequate  safety,  safeguards,  and 
security,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
NMSS,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Portsmouth  Gaseous 
Diffiision  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staffs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

United  States  Enrichment  Corporation 
[USEC)  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director'is  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 


interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  ihe  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  the  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  ejected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  excee'd  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  eunendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary  of  the  Commission, 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW, 
Washington,  DC,  by  the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street.  NW,  Washington,  DC,  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  request:  March 
16. 1998. 

Brief  description  of  amendment:  On 
March  16, 1998,  USEC  submitted  a 
certification  amendment  request  to 
revise  the  Techniced  Safety  Requirement 
(TSR)  surveillances  for  the  two  freon 
degraders  in  TSR  2.7.3.9,  Freon 
Degrader  Fluorine  Flow.  The  new  (Cell 
Floor)  Freon  Degrader  surveillance  for 
calibration  of  the  capillary  tubes 
controlling  fluorine  flow  was  changed  to 
reflect  the  as-built  configuration  of  the 
freon  degrader.  Initial  design  had  four 
tubes  calibrated  at  a  fluorine  flow  rate 
of  100  standard  cubic  feet  per  day  (scfd) 
for  each  tube  for  a  total  of  400  scfd.  The 
final  design  and  as-built  had  four  tubes, 
one  for  25  scfd,  one  for  50  scfd,  one  for 
100  scfd,  and  one  for  200  scfd  for  a 


combined  flow  rate  of  375  scfd.  The 
surveillance  was  also  amended  to  have 
the  fluorine  fore  pressure  set  at  5 
pounds  per  square  inch  gauge  (psig) 
from  the  previous  9.5  psig.  iTie  other 
surveillance  change  for  the  new  (Cell 
Floor)  Freon  Degrader  was  lowering  the 
setpoint  for  the  high  high  pressure 
fluorine  trip  from  20  psig  to  5  psig.  Two 
surveillances  were  added  for  the  old 
(Operating  Floor)  Freon  Degrader  for 
calibrating  and  testing  the  high  fluorine 
pressure  trip. 

Basis  for  Finding  of  No  Significance 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
offsite. 

The  proposed  amendment  does  not 
propose  any  new  or  unanalyzed  activity 
for  the  facility.  The  amendment  would 
lower  the  fluorine  flow  rate  possible  in 
the  new  (Cell  Floor)  Freon  Degrader  and 
lower  the  safety  system  trip  point.  The 
lowering  of  the  flow  rate  and  trip  point 
decreases  the  possibility  of  an  accident 
which  could  result  in  toxic  releases  of 
any  effluents  offsite. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

For  the  reasons  provided  in  number  1 
above,  the  proposed  amendment  will 
not  result  in  a  significant  increase  in 
individual  or  ciumilative  occupational 
radiation  exposure.  In  fact,  the  proposed 
amendment  will  likely  decrease  the  risk 
of  releases  thereby  decreasing  the  risk  of 
individual  or  cumulative  occupational 
radiation  exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  amendment  does  not 
involve  any  construction,  therefore, 
there  will  be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

The  proposed  amendment  does  not 
propose  any  new  or  unanalyzed  activity 
for  the  facility.  The  amendment  would 
lower  the  fluorine  flow  rate  possible  in 
the  new  (Cell  Floor)  Freon  Degrader  and 
lower  the  safety  system  trip  point.  The 
lowering  of  the  flow  rate  and  trip  point 
decreases  the  possibility  of  an  accident. 
Therefore,  the  amendment  would  not 
result  in  a  significant  increase  in  the 
potential  for.  or  radiological  or  chemical 
consequences  from  previously  analyzed 
accidents. 
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5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  amendment  does  not 
propose  any  new  or  imanalyzed  activity 
for  the  facility.  Therefore,  the 
amendment  does  not  raise  the 
possibility  of  a  new  or  different  kind  of 
accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

The  amendment  would  lower  the 
fluorine  flow  rate  possible  in  the  new 
(Cell  Floor)  Freon  Degrader  and  lower 
the  safety  system  trip  point.  The 
lowering  of  the  flow  rate  and  trij>  point 
decreases  the  possibility  of  an  accident 
and  would  increase  any  margin  of 
safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs. 

The  proposed  amendment  would 
lower  the  fhiorine  flow  rate  possible  in 
the  new  (Cell  Floor)  Freon  E)egrader  and 
lower  the  safety  system  trip  point  and 
does  not  change  the  frequency  of 
surveillances.  Therefore,  it  does  not 
decrease  the  effectiveness  of  the  plant's 
safety  program.  The  staff  has  not 
identified  any  safeguards  or  security 
related  implications  from  the  proposed 
amendment.  Therefore,  the  proposed   . 
amendment  will  not  result  in  an  overall 
decrease  in  the  effectiveness  of  the 
plant's  safeguards  or  security  programs. 

Effective  date:  The  amendment  to 
GDP-2  will  become  effective  60  days 
after  issuance  by  NRC. 

Certificate  of  Compliance  No.  GDP-2: 
Amendment  vdll  revise  TSR  2.7.3.9. 

Local  Public  Document  Room 
location:  Portsmouth  Public  Library. 
1220  Gallia  Street,  Portsmouth,  Ohio 
45662. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  September  1998. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[PR  Doc.  98-25064  Filed  9-17-98;  8:45  am) 
BILUNQ  CODE  7SW>-ei-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  70-7001] 

Notice  of  Amendment  to  Certificate  of 
Compliance  GOP-1  for  the  U.S. 
Enrichment  Corporation  Paducah 
Gaseous  Diffusion  Plant  Paducah, 
Kentucky 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 


made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination,  the  staff 
concluded  that:  (1)  there  is  no  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cimiulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assiu-ance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Paducah  Gaseous 
Diffusion  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staffs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  the  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 


described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary,  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  or  may  be  delivered 
to  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC,  by  the 
above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC,  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  request:  May  27, 
1998. 

Brief  description  of  amendment:  The 
amendment  proposes  to  revise 
Technical  Safety  Requirement  (TSR) 
2.6.4.1  to  reflect  the  addition  of  new, 
permanent  criticality  accident  alarm 
system  (CAAS)  clusters  in  Building  C- 
710.  The  amendment  will  also  remove 
four  buildings  from  the  faciUty  listing 
requiring  CAAS  coverage  because  the 
buildings  do  not  contain  fissile  material. 

Basis  for  Finding  of  no  Significance 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
offsite. 

The  proposed  changes  to  the  TSR  will 
have  no  effect  on  the  generation  or 
disposition  of  effluents.  Therefore,  the 
proposed  TSR  modifications  will  not 
result  in  a  change  to  the  types  or 
amount  of  effluents  that  may  be  released 
offsite. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

The  proposed  changes  to  the  TSR  to 
reflect  CAAS  coverage  for  C-710  and  to 
remove  buildings  that  do  not  contain 
fissile  material  frxim  the  listing  requiring 
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CAAS  coverage  will  not  increase  any 
exposure  to  radiation.  Therefore,  the 
changes  will  not  result  in  a  significant 
increase  in  individual  or  cumulative 
radiation  exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  changes  will  not  result 
in  any  building  construction,  therefore, 
there  will  be  no  construction  impacts. 

4.  The- proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

The  proposed  changes  to  TSR  2.6.4.1 
will  add  the  newly  installed  CAAS 
clusters  in  C-710  to  the  TSR  so  that  the 
TSR  will  reflect  the  modified  plant 
configuration.  The  changes  also  reflect 
the  removal  of  four  buildings  from  the 
listing  of  buildings  required  to  have 
CAAS.  These  four  buildings  do  not 
contain  fissile  material;  therefore,  a 
criticality  accident  cannot  occur  in  the 
facilities  and  CAAS  coverage  is  not 
required.  CAAS  is  utilized  to  mitigate 
the  consequences  of  criticality  accidents 
by  alerting  personnel  of  the  need  to 
evacuate.  The  addition/deletion  of 
CAAS  has  no  impact  on  the  potential  for 
or  occurrence  of  an  accident.  These 
changes  will  not  increase  the  potential 
for,  or  radiological  or  chemical 
consequences  from,  previously 
identified  accidents. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  TSR  modifications  add 
CAAS  clusters  and  remove  buildings 
from  the  list  of  buildings  requiring 
CAAS  coverage.  The  new  CAAS  in  C- 
710  uses  the  same  components  and 
operational  methodology  as  the  existing 
system  components.  The  new  clusters 
improve  detection  coverage  of  the 
system.  The  proposed  changes  will  not 
create  the  possibility  of  a  new  or 
different  type  of  equipment  malfunction 
or  a  new  or  different  type  of  accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

The  proposed  changes  to  the  TSR 
reflect  an  upgrade  in  the  CAAS  system 
for  C-710  and  reflect  the  buildings  that 
are  required  to  have  CAAS  coverage. 
The  removal  of  the  four  buildings  that 
do  not  contain  fissile  material  from  the 
list  will  not  alter  the  margin  of  safety. 
Therefore,  these  changes  do  not 
decrease  the  margins  of  safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs. 


Implementation  of  the  proposed 
changes  do  not  change  the  safety, 
safeguards,  or  security  programs. 
Therefore,  the  effectiveness  of  the 
safety,  safeguards,  and  security 
programs  is  not  decreased. 

Effective  date:  The  amendment  to 
Certificate  of  Compliance  GDP-1 
becomes  effective  15  days  after  being 
signed  by  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

Certificate  of  Compliance  No.  GDP-1: 
Amendment  will  revise  TSR  2.6.4.1  to 
reflect  the  newly  installed  CAAS 
clusters  in  C-710.  Four  buildings  that 
do  not  contain  fissile  material  will  also 
be  removed  from  the  listing  of  areas 
required  to  have  CAAS  detection  ability. 

Local  Public  Document  Room 
location:  Paducah  Public  Library,  555 
Washington  Street,  Paducah,  Kentucky 
42003. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  Septemtier  1998. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
IFR  Doc.  98-25065  Filed  9-17-98;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Comminee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
September  30-October  2, 1998,  in 
Conference  Room  T-2B3,  11545    • 
Rockville  Pike,  Rockville,  Maryland. 
The  date  of  this  meeting  was  previously 
published  in  the  Federal  Register  on 
Thursday,  November  20. 1997  (62  FR 
62079). 

Wednesday,  September  30, 1998 

8:30  A.M.-8:45  A.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:45  A.M.-10:00  A.M.:  Preparation  of 
ACRS  Report  (Open) — The  Committee 
will  discuss  the  proposed  ACRS  report 
on  Impact  of  PRA  Results  and  Insights 
on  the  Regulatory  System. 

10:15  A.M.-11:45  A.M.:  NEI  Petition 
To  Modify  10  CFR  50.54(a)  Related  to 
Quality  Assurance  Programs  (Open) — 
The  Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff  and  the 
Nuclear  Energy  Institute  (NEI)  regarding 


the  NEI  petition  to  modify  10  CFR 
50.54(a)  to  negate  the  requirement  for 
licensees  to  obtain  NRC  approval  prior 
to  making  changes  to  their  quality 
assurance  programs. 

12:45  P.M.-2:15  P.M.:  Risk-Informed 
Pilot  Application  for  Hydrogen 
Monitoring  at  Arkansas  Nuclear  One 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  the  nuclear  industry  regarding  a 
pilot  application  of  a  risk-informed 
approach  for  post-accident  hydrogen 
monitoring  at  Arkansas  Nuclear  One. 

2:30  P.M.-3:30  P.M.:  Performance 
Technology  Views  on  Criteria  for  Safety 
Decisions  (Open) — The  Committee  will 
hear  a  presentation  by  and  hold 
discussions  with  a  representative  of 
Performance  Technology,  Inc.,  on 
criteria  for  safety  decisions  and 
comments  on  Regulatory  Guide  1.174 
(previously  DG-1061). 

3:30  P.M.-4:30  P.M.:  Industry 
Initiatives  To  Certify  Probabilistic  Risk 
Assessments  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  and  Owners'  Groups,  as 
appropriate,  regarding  industry 
initiatives  to  certify  probabilistic  risk 
assessments  (PRAs). 

4:45  P.M.-7:00  P.M.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 
In  addition,  the  Committee  will  discuss 
proposed  ACRS  reports  on:  lessons 
learned  from  the  review  of  the  AP600 
passive  plant  design;  proposed 
resolution  of  Generic  Safety  Issue-171, 
"Engineered  Safety  Features  Failure 
From  Loss  of  Offsite  Power  Subsequent 
to  a  Loss-of-Coolant  Accident";  and 
prioritization  of  Generic  Safety  Issues. 

Thursday,  October  1, 1998 

8:30  A.M.-8:35  A.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairmain  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  A.M.-IO.OO  A.M.:  Lessons 
Learned  From  the  Independent  Safety 
Assessment  of  the  Maine  Yankee 
Atomic  Power  Station  and  Associated 
Generic  Safety  Implications  (Open) — 
The  Committee  will  hear  presentations 
by  and  hold  discussions  v^rith 
representatives  of  the  NRC  staff 
regarding  lessons  learned  from  the 
independent  safety  assessment  of  the 
Maine  Yankee  Atomic  Power  Station 
and  associated  generic  safety 
implications. 

10:15  A.M.-12:00  Noon:  ACRS 
Reports  to  the  Cong^ss  and  the 
Commission  (Open) — ^The  Committee 
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will  discuss  the  format  and  content  of 
the  1999  ACRS  reports  to  the  Congress 
and  the  Commission  on  the  NRC  Safety 
Research  Program. 

1 :00  P.M.-l  .45  P.M.  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed)— The.Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS 
business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS, 
including  qualifications  of  candidates 
for  ACRS  membership. 

[Note:  A  portion  of  this  session  may  be 
closed  to  discuss  organizational  and 
personnel  matters  that  relate  solely  to  the 
internal  personnel  rules  and  practices  of  this 
Advisory  Committee,  and  information  the 
release  of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy.] 

1 .45  P.M.-2:30  P.M.:  Future  ACRS 
Activities  (Open) — ^The  Committee  will 
discuss  the  recommendations  of  the 
Plaiming  and  Procedures  Subcommittee 
regarding  items  proposed  for 
consideration  by  the  full  Conunittee 
during  future  meetings. 

2:45  P.M.-7:00  P.M.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
vnll  continue  its  discussion  of  proposed 
ACRS  reports. 

Friday,  October  2, 1998 

8:30  A.M.-10:00  A.M.:  Integrated 
Review  of  Assessment  Processes  and 
Proposed  Improvements  to  the  Senior 
Management  Meeting  Process  (Open) — 
The  Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  status  of  activities 
associated  with  integrated  review  of 
assessment  processes  and  proposed 
improvements  to  the  Senior 
Management  Meeting  Process. 

10:00  A.M.-10:15  A.M.:  Reconciliation 
of  ACRS  Comments  and 
Recommendations  (Open) — ^The 
Conomittee  will  discuss  responses  from 
the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
reconmiendations  included  in  recent 
ACRS  reports.  The  EDO's  responses  are 
expected  prior  to  the  meeting. 

10:30  A.M.-12:00  Noon:  Preparation 
of  ACRS  Reports  (Open)— The 
Conmiittee  will  continue  its  discussion 
of  proposed  ACRS  reports. 

12:00  Noon-12:15  P.M.: 
Miscellaneous  (Open) — ^The  Committee 
will  discuss  matters  related  to  the 
conduct  of  Committee  activities  and 
matters  and  specific  issues  that  were  not 
completed  during  previous  meetings,  as 
time  and  availability  of  information 
permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 


pubUshed  in  the  Federal  Register  on 
September  4, 1997  (62  FR  46782).  In 
accordance  with  these  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting  and  questions  may  be  asked 
only  by  members  of  the  Conunittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Duraiswamy,  Chief  of  the 
Nuclear  Reactors  Branch,  at  least  five 
days  before  the  meeting,  if  possible,  so 
that  appropriate  arrangements  can  be 
made  to  allow  necessary  time  during  the 
meetii^  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACRS  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  Chief  of  the  Nuclear  Reactors  Branch 
if  such  rescheduling  would  result  in 
major  inconvenience. 

In  accordance  with  Subsection  10(d) 
Pub.  L.  92-463, 1  have  determined  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss  matters 
that  relate  solely  to  the  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee  i>er  5  U.S.C. 
552b(c)(2),  and  to  discuss  information 
the  release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor,  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy,  Chief  of  the  Nuclear 
Reactors  Branch  (telephone  301/415- 
7364),  between  7:30  A.M.  and  4:15  P.M. 
EDT. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  reviewing 
on  the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Dated:  September  14, 1998. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  98-25062  Filed  9-17-98;  8:45  am] 
BILLMG  COOE  7SM-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Draft  Report  to  Congress  on  ttie  Costs 
and  Benefits  of  Federal  Regulations 

AGENCY:  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President. 

ACTION:  Notice  of  extension  of  public 
comment  period. 

summary:  On  August  17, 1998,  OMB 
published  for  comment  the  draft  report 
to  Congress  on  the  costs  and  benefits  of 
Federal  regulation.  The  comment  period 
was  scheduled  to  end  on  September  16, 
1998.  This  notice  extends  the  public 
comment  period  on  the  draft  report  to 
October  16, 1998. 

DATES:  Comment  Due  Date:  October  16, 
1998. 

ADDRESSES:  Comments  on  this  draft 
report  should  be  addressed  to  John  F. 
Morrall  m.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  NEOB,  Room 
10235,  725  17th  Street,  N.W., 
Washington,  D.Q  20503. 

Comments  may  also  be  submitted  by 
facsimile  to  (202)  395-6974,  or  by 
electronic  mail  to  MORRALL 
_J©A1  .EOP.GOV  (please  note  that  the 
"1"  in  "Al"  is  the  nmnber  one  and  not 
the  letter  "1").  Be  sure  to  include  your 
name  and  complete  postal  mailing 
address  in  the  comments  sent  by 
electronic  mail.  If  you  submit  comments 
by  facsimile  or  electronic,  please  do  not 
submit  them  by  regular  nudl. 

Electronic  availability  and  addresses: 
The  August  17, 1998  Federal  Register 
Notice  is  available  electronically  from 
the  OMB  homepage  on  the  World  Wide 
Web:  "http://www.whitehouse.gov/WH/ 
EOP/OMB/htmyfedreg.htmL" 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Morrall  UI,  Office  of  Information  and 
Regulatory  Afiiairs,  Office  of 
Management  and  Budget,  NEOB,  Room 
10235,  725  17th  Street,  N.W., 
Washington,  D.C.  10503.  Telephone 
(202) 395-7316. 

SUPPLEMENTARY  INFORMATION:  On  August 
17, 1998  (63  FR  44034),  OMB  published 
the  draft  report  to  Congress  on  costs  and 
benefits  of  Federal  regulations.  The 
comment  period  on  the  draft  report  was 
scheduled  to  end  September  16, 1998. 
Members  of  the  public  and  Congress 
have  asked  for  additional  time  to  allow 
the  public  a  better  opportunity  to 
participate  in  the  comment  process. 
Accordingly,  OMB  has  decided  to 
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extend  the  public  comment  period  on 

the  draft  report  to  October  16, 1998. 

Donald  R.  Arbuckle, 

Acting  Administrator,  Office  of  Information 

and  Regulatory  Affairs. 

[FR  Doc.  98-25060  Filed  9-17-98;  8:45  amj 

BILUNO  COOE  3110-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  for  Reciearanee  of 
a  Revised  Information  Collection:  Form 
Rl  20-80 

AGENCY:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (0PM)  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  reciearanee  of  a  revised 
information  collection.  RI  20-80, 
Alternative  Annuity  Election,  is  used  for 
individuals  who  are  eUgible  to  elect 
whether  to  receive  a  reduced  annuity 
and  a  lump-simi  payment  equal  to  their 
retirement  contributions  (alternative 
form  of  annuity)  or  an  unreduced 
annuity  and  no  limip  sum. 

Approximately  200  RI  20-80  forms 
are  completed  annually.  We  estimate  it 
takes  approximately  20  minutes  to 
complete  the  form.  The  annual  burden 
is  67  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov 

DATES:  Conmients  on  this  proposal 
should  be  received  on  or  before  October 
19. 1998. 

ADDRESSES:  Send  or  deliver  comments 

to— 

Lorraine  E.  Dettman,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3349.  Washington,  DC 
20415-0001. 

and 

Joseph  Lackey,  OPMDesk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building,  NW,  Room  10235, 
Washington,  IX:  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION- 
CONTACT:  Donna  G.  Lease.  Budget  & 


Administrative  Services  Division,  (202) 
606-0623. 

U.S.  Office  of  Personnel  Management 

Janice  R.  Lachance, 

Director. 

[FR  Doc.  98-25040  Filed  9-17-98;  8:45  am] 

BILUNO  COOE  SSSS-OI-P 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Salary  Council 

agency:  Office  of  Personnel 
Management. 

ACTION:  Correction  to  Notice  of  Meeting. 

SUMMARY:  The  Federal  Salary  Coimdl  is 
correcting  the  notice  pubUshed  in 
Volume  63,  Number  175,  on  September 
10, 1998. 

The  fifty-fifth  meeting  of  the  Federal 
Salary  Coimcil  scheduled  for  Monday,. 
September  28, 1998.  will  begin  at  12 
noon. 

ADDRESSES:  Office  of  Personnel 
Management.  1900  E  Street  NW.,  Room 
1350  (OPM  Conference  Center), 
Washington,  1X3. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  ODonnell,  Chief,  Salary  and  Wage 
Systems  Division,  Office  Of  Personnel 
Management,  1900  E  Street  NW.,  Room 
7H31,  Washington,  DC  20415-8200. 
Telephone  number:  (202)  606-2838. 

For  the  President's  Pay  Agent. 
Janice  R.  Lachance, 
Director. 
(FR  Doc.  98-25054  Filed  9-17-98;  8:45  amj 

BILLING  COOE  632S-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Municipal  Mortgage  and 
Equity,  LLC,  Growth  Shares,  No  Par 
Value)  File  No.  1-11981 

September  14, 1998. 

Municipal  Mortgage  and  Equity,  LLC 
("Company")  has  filed  an  appUcation 
with  the  Securities  and  Exdiange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereimder,  to 
withdraw  the  above  specified  seciuity 
("Security")  from  fisting  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"  or 
"Exchange"). 


The  reasons  cited  in  the  application 
for  vdthdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Security  of  the  Company  is  fisted 
for  trading  on  the  Amex  and  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"). 
Trading  in  the  Company's  Security  on 
the  NYSE  commenced  at  the  opening  of 
business  on  June  25, 1998,  and 
concurrently,  the  Security  was 
suspended  form  trading  on  the  Amex. 

The  Company  has  compfied  with  Rule 
18  of  the  Amex  by  filing  with  the 
Exchange  a  certified  copy  of  the 
resolutions  adopted  by  the  Company's 
Board  of  Directors  authorizing  the 
withdrawal  of  the  Sectirity  from  fisting 
on  the  Amex  and  by  setting  forth  in 
detail  to  the  Exchange  the  reasons  for 
the  proposed  withdrawal.  In  making  the 
decision  to  withdraw  its  Security  from 
fisting  on  the  Amex,  the  Company 
considered  its  plan  for  financing  future 
funding  requirements  and  expanding 
awareness  of  the  Company  in  the 
investment  community. 

The  Exchange  informed  the  Company 
that  it  has  no  objection  to  the 
withdrawal  of  the  Security  form  listing 
on  the  Amex. 

The  appUcation  relates  solely  to  the 
withdrawal  of  the  Security  from  the 
Amex  and  has  no  effect  upon  the 
continued  fisting  of  the  Security  on  the 
NYSE. 

By  reason  of  Section  12  of  the  Act,  the 
Company  continues  to  be  obfigated  to 
file  reports  under  Section  13  of  the  Act 
with  the  Commission  and  the  NYSE. 

Any  interested  person  may,  on  or 
before  October  5, 1998,  submit  by  letter 
to  the  Secretary  of  the  Secvuities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington.  DC  20549,  facts 
bearing  upon  whether  the  appUcation 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on    ■ 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  appUcation 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a  . 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  98-25055  Filed  9-17-98;  8:45  am) 
BILUNO  CODE  8010-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-40434;  File  No.  SR-NASD- 
98-62] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
Of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Fees  for 
Nasdaq's  Workstation  II  Service  for 
NASD  Members 

September  11. 1998. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August 
20, 1998,  as  amended  on  September  10. 
1998.3  the  National  Association  of 
Securities  Dealers,  Uic.  ("NASD") 


through  is  wholly-owned  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq")  filed  vrith  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  NASD 
Rule  7010(h)(2)  relating  to  Nasdaq 
Workstation  11  ("NWII")  and  network 
fees.  The  proposed  rule  change  amends 
the  current  fee  schedule  for  NWU 
service  for  NASD  members.  The  NASD 


has  filed  a  parallel  proposal  to  effect  the 
similar  amendments  to  the  NWII  fee 
structure  to  apply  to  non-NASD 
members.*  Nasdaq  also  is  eliminating 
Digital  Interface  Service  fees^s  Nasdaq 
no  longer  provides  this  service.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized; 
proposed  deletions  are  in  brackets. 
*        •        •        •        • 

NASD  Rule  7010.  System  Services 

(a)-(g)  No  Change. 

(h)  Nasdaq  Workstation  Service. 

(1)  No  Change. 

(2)  The  following  charges  shall  apply 
to  the  receipt  of  Level  2  or  Level  3 
Nasdaq  Service  via  equipment  and 
communications  Unkages  prescribed  for 
the  Nasdaq  Workstation  n  Service: 


Service  Charge (SlOOj  Sl,500/month  per  (server)  service  delivery  platform  ("SDP"). 

Display  Charge  [S500]  S525/month  per  presentation  device  ["PD"). 

Additional  Circuit/SDP  Charge ($1,150  per)  $2,700/month.' 

A  subscriber  that  accesses  Nasdaq  of  the  Service  Charge)  for  each  proposed  rule  change  and  discussed  any 

Workstation  II  Service  via  an  "underutilized"  SDP(s)  (i.e.,  the  -comments  it  received  on  the  proposed 

application  programming  interface  difference  between  the  number  ofSDPs  rule  change.  The  text  of  these  statements 

("API")  shall  be  assessed  the  Service  a  subscriber  has  and  the  number  of  may  be  examined  at  the  places  specified 

Charge  for  each  of  the  subscriber's  SDPs  SDPs  the  subscriber  would  need  to  in  Item  IV  below.  Nasdaq  has  prepared 

and  shall  be  assessed  the  Display  support  its  PDs  and/or  API  servers,  simimaries,  set  forth  in  Sections  A,  B. 

Charge  for  each  of  the  subscriber's  API  assuming  an  eight-to-one  ratio).  A  and  C  below,  of  the  most  significant 

linkages,  including  an  NWII  substitute  subscriber  also  shall  be  subject  to  the  aspects  of  such  statements. 

or  quote-update  facility.  API  subscribers  Additional  Circuit/ SDP  Charge  when  a  s  If  R      I  t  rvO  t'     ' 

also  shall  be  subject  to  the  Additional  the  subscriber  has  not  maximized  e*  f      ^^"/?i.°  d    '^°"'^°  '°"J 

/-■      u/cnn/^L  -^         ..       •  *■      -r,    •      •*/•  1 1.  Statement  of  the  Purpose  of,  and 

Circuit/SDP  Charge.  capacity  on  its  existing  Tl  circuit(s)  by  o*  *.  *       n     •/■     *i.    n_^        jo  i 

foi  M.,  r-i,ox,„«  I     •       •    cnn  t,    •„  •♦      j  Statutory  Bosis  for,  the  Proposed  Rule 

(3j  No  Change.  placing  six  SDPs  on  a  Tl  circuit  and  rh 

[())]  Digital  Interface  Service.  obtains  an  additional  Tl  circuit(s);  in  ^"onge 

The  foUowing  charges  shall  apply  to  such  case,  the  subscriber  shall  be  The  purpose  of  this  filing  is  to  amend 

the  receipt  of  Level  3  Nasdaq  service  via  charged  the  Additional  Circuit/SDP  the  subscriber  fees  appUcable  to  NASD 

the  Digital  Interface  Service:  Charge  (in  lieu  of  the  Service  Charge)  for  members  that  use  the  Nasdaq 

Service  Chanie  $1  300/month  ^'^^  "unutilized"  slot  on  the  existing  Workstation  II  ("NWU").  In  1994, 

pgj  server.  ^^  circuits).  Regardless  of  SDP  Nasdaq  rolled  out  the  NWn  service. 

Display  Charge $345/nionth  per  allocation  across  Tl  circuits,  a  which  provided  many  enhancements  to 

terminal  dis-  subscriber  will  not  be  subject  to  the  the  then-existing  Nasdaq  Workstation 

play.  Additional  Circuit/SDP  Charge  if  the  service.*  As  part  of  the  NWII  rollout. 

Additional  Circuit SSOO/month.  subscriber  does  not  exceed  the  Nasdaq  installed  a  network,  known  as 

Equipment  Charge  S290/month  per  minimum  number  of  Tl  circuits  needed  the  Enterprise  Wide  Network  ("EWN 

server).  fQ  support  its  SDPs,  assuming  a  six-to-  I"),  to  deliver  NWII  functionality.  To 

(k)-(n)  Re-designated  as  one  ratio.  access  NWn  service,  each  subscriber 

subparagraphs  (jHm)  •        *        *        •        •  location  has  at  least  one  service  deUvery 

•  A  subscriber  shall  be  subject  to  the  c  ic         i  r\  platform  ("SDP"),  or  server,  that  resides 

Additional  Circuit/SDP  Charge  when  J-  Self-RegiUatoiy  Oi-ganuabon  s  qq  ^^  network  and  connects  to  Nasdaq 

the  subscriber  has  not  maximized  Statement  of  the  Purpose  of,  and  by  a  dedicated  circuit.  The  SDP 

capacity  on  its  SDP(s)  by  placing  eigf\t  Statutory  Basis  for,  the  Proposed  Rule  functions  as  the  subscribers  gateway 

PDs  and/or  API  servers  on  an  SDP  and  Change  gpo^j  ^jjg  NWn  to  the  enterprise-wide 

obtains  an  additional  SDP(s);  in  such  In  its  filing  with  the  Commission,  network.^  Each  SDP  currently  is 

case,  the  subscriber  shall  be  charged  the  Nasdaq  included  statements  concerning  permitted  to  support  up  to  eight 

Additional  Circuit/SDP  Charge  (in  lieu  the  purpose  of  and  basis  for  the  presentation  devices  ("PD"),  or  Nasdaq 

>  15  U.S.C.  78s(b)(l).  under  which  Nasdaq  would  apply  the  Additional  previously  available  in  Nasdaq's  former  (pre-1994) 

2 17  CFR  240.19b-4.  Circuit/SDP  Charge  to  subscribers,  and  clarified  the  workstation  service. 

^  On  September  10, 1998,  Nasdaq  Tiled  way  that  Nasdaq  would  adjust  the  size  of  the  •>  Under  EWN  I.  each  dedicated  circuit  supported 

Amendment  No.  1  with  the  Commission.  See  Letter  deposits  required  from  subscribers  who  ordered  one  SDP.  Under  Nasdaq's  proposed  new  network — 

from  Robert  Aber.  Senior  Vice  President  and  nwD  service  in  July  and  August  1998.  known  as  "EWN  n  "— each  dedicated  circuit  {"Tl 

2raL?E^;i?ti;r''Ssr  o^Mat^^^^^^^^^  '  «- ''"«  No.  SR-NASD-98-63.  cincuit",  wUl  be  capable  of  supporting  up  to  six 

("Division"),  Commission,  dated  September  10,  '  NWn  provides  a  widows-based  environment  SDPs.  — 

1998.  Amendment  No.  1  clarified  the  circumstances  and  several  data  management  facilities  not 


49938 


Federal  Register / Vol.  63,  No.  181 /Friday,  September  18,  1998 /Notices 


Workstation  lis,''  although  a  firm  may 
elect  to  have  fewer  than  eight  PDs  on  a 
single  SDP.  In  addition,  a  subscriber 
may  obtain  NWIl  service  through  an 
application  programming  interface 
("API"),  which  essentially  allows  a  firm 
to  obtain  NWII  Service  using  the  firm's 
ov^rn  hardware  (e.g.,  personal  computer) 
and  software  systems  to  access,  display, 
interface  with,  and  operate  NWII 
service." 

Due  to  the  ongoing  grow^th  in  the 
Nasdaq  market  and  unprecedented 
increases  in  daily  share  voliune  since 
EWN  I  was  installed,  Nasdaq  became 
concerned  that  its  existing  enterprise- 
wide  network  capacity  was  rapidly 
approaching  maximization.  Specifically, 
the  network's  bandwidth — the  amount 
of  data  that  can  be  transmitted  through 
a  given  communications  circuit  in  a 
fixed  amount  of  time — currently  can 
handle  one  and  one-half  billion  shares 
per  day.  The  1998  average  daily  share 
volume  to  date  is  750  million,  with  a 
high  single-day  volume  of  1.250  billion 
shares.  In  addition,  on  October  28, 1997, 
Nasdaq  experienced  its  largest  daily 
share  volume  ever  with  1,354,164,600 
shares  traded.  In  Nasdaq's  view,  these 
dramatic  increases  in  average  and  peak 
share  volumes  clearly  mandate  the 
creation  of  a  new  network  with 
increased  capacity. 

Moreover,  based  on  the  average  rate  of 
circuit  additions  for  both  new  and 
existing  subscribers,  EWN  I  is  expected 
to  reach  maximum  circuit  capacity 
during  the  second  quarter  of  1999.®  To 
respond  to  these  concerns  and  to  avoid 
the  potential  for  any  disruption  to  the 
Nasdaq  market,  Nasdaq  contracted  in 
late  1997  with  MCI  Communications 


'  This  also  will  be  tnie  of  EWN  II. 

*  API  provides  an  electronic  interface  between  a 
subscriber's  systems  and  the  NWH  system.  Through 
the  use  of  the  API,  a  subscriber  may  build  its  own 
workstation  presentation  software  to  integrate  the 
NWn  service  into  the  subscriber's  existing 
presentation  facilities.  The  API  allows  a  subscriber 
to  emulate  the  NWn  presentation  software  with 
equivalent  functionality,  capacity  utilization  and 
through-put  capability,  in  addition  to  providing 
enhanced  capability  to  develop  customized  internal 
presentations  for  use  in  support  of  a  subscriber's 
activities.  API  also  allows  a  subscriber  to  operate  a 
quote-update  facility  to  assist  solely  in  complying 
with  the  SEC's  Order  Handling  Rules.  Generally,  a 
subscriber  establishes  an  API  "linkage"  such  as  an 
NWn  substitute  or  quote-update  facility,  which  in 
turn  connects  to  an  SDP  via  an  API  server. 

"Similar  to  any  other  private  network.  EWN  I  was 
designed  to  have  a  maximum  circuit  capacity  (i.e., 
2,100  circuits).  In  1995,  the  projected  average 
circuit  growth  between  1995  and  1999  was 
estimated  to  be  seven  circuits  per  month,  so  that  by 
1,999  there  would  be  a  total  of  1,400  circuits.  In 
1996,  however,  there  was  an  average  growth  of  35 
circuits  per  month.  For  1998,  Nasdaq  is  averaging 
10  circuits  per  month.  Nasdaq  projects  that  by  1999, 
there  will  bie  2.100  circuits,  and  that  Nasdaq  will 
exhaust  circuit  capacity  without  the  EWN  n 
upgrade. 


Corporation  ("MCI")  to  build  a  new 
network — EWN  II — to  accommodate 
increased  usage  and  provide  increased 
circuit  capacity. 

Nasdaq  notes  that  concerns  about 
present  and  future  system  capacity  have 
been  repeatedly  expressed  by  the 
Commission  as  part  of  its  releases 
recommending  that  self-regulatory 
organizations  voluntarily  establish 
automation  review  policies  to 
comprehensively  plan,  test,  and  assess 
the  trading  capacity  of  their  systems.  i° 
This  emphasis  on  sufficient  trading- 
system  capacity  reflects  the 
Commission's  recognition  of  the 
significant  negative  impact  system 
failures  can  have  on  public  investors, 
broker-dealer  risk  exposure,  and  market 
efficiency.  Moreover,  Congress  has 
specifically  foimd  that  "the 
maintenance  of  stable  and  orderly 
markets  with  maximum  capacity  for 
absorbing  trading  imbalances  without 
undue  price  movements"  is  a 
paramount  objective  of  a  national 
market  system."  EWN  11  is  Nasdaq's 
response  to  these  mandates. 

EWN  n  will  be  a  significant 
improvement  over  EWN  I.  First  EWN  11 
will  have  a  four  billion  share  per  day 
capacity  by  the  year  2001,  with  the 
additional  capability  to  be  expanded  to 
a  daily  eight  billion  share  capacity. 
EWN  n's  design  contains  certain 
features  that  are  aimed  at  significantly 
reducing  the  likelihood  of  a  network 
failure.  These  features  are  designed  to 
ensure  that  Nasdaq,  and  the  market 
professionals  and  individual  investors 
who  rely  on  its  facilities,  are  provided 
with  the  most  robust  and  flexible  system 
available,  thereby  ensuring  the  smooth 
functioning  of  the  public  securities 
markets  both  now  and  in  the  future. 

Nasdaq  shortly  will  begin  converting 
existing  subscribers  to  EWN  II. 
Specifically,  on  or  about  September  1, 
1998,  Nasdaq  will  begin  replacing 
subscribers'  existing  dedicated  circuits 
to  accommodate  the  new  network.  The 
installation  process  should  be 
completed  by  May  1999.  As  with 
previous  technology  roll-outs  [e.g.,  EWN 
I  and  NWn),  the  EWN  II  conversion  will 
be  implemented  regionally  and  each 
firm  will  be  pre-scheduled  for  a 
particular  conversion  date.^^ 


>o  Securities  Exchange  Act  Release  No.  27445 
(November  16, 1989),  54  FR  48703  (November  24, 
1989)  (Automation  Review  Policy):  Securities 
Exchange  Act  Release  No.  29185  (May  9, 1991),  56 
FR  22490  (May  15. 1991)  (Second  Automation 
Review  Policy). 

>'  See  S.  Rep.  No.  94-75.  at  7,  reprinted  in  1975 
U.S.C.C.A.N.  179, 185  (report  accompanying  bill 
enacted  as  Securities  Acts  Amendments  of  1975) 
(emphasis  added). 

■'See  Securities  Exchange  Act  Release  No.  35,189 
Oanuary  3, 1995).  60  FR  3014  (January  12. 1995) 


In  light  of  the  increased  costs  and 
value-added  benefits  of  EWN  II,  Nasdaq 
is  proposing  to  revise  the  current  NWII 
fee  structure.  Under  the  proposal,  the 
fee  charged  to  a  subscriber  for  a  SDP 
would  change  from  $100  per  month  for 
each  server,  to  $1,500  per  month  for 
each  server.  The  display  charge  would 
change  from  $500  per  month  for  each 
PD,  to  $525  per  month  for  each  PD.  The 
charge  associated  with  an  unutilized  or 
underutilized  circuit  or  SDP  would 
change  from  $1,150  per  month  to  $2,700 
per  month."  Thus,  under  the  new  fee 


(EWN  I  rollout).  Thus,  while  the  rollout  proceeds, 
some  subscribers  will  continue  to  utilize  EWN  I  and 
pay  the  fees  for  that  service,  until  they  are  upgraded 
to  EWN  n. 

"As  noted  above,  a  Tl  circuit  supports  up  to  six 
SDPs,  and  an  SDP  supports  up  to  eight  PDs.  A 
subscriber  shall  be  subject  to  the  Additional 
Circuit/SDP  Charge  when  the  subscriber  has  not 
maximized  capacity  on  its  SDP(s)  by  placing  eight 
PDs  and/or  API  servers  on  an  SDP  and  obtains  an 
additional  SDP(s).  In  such  case,  the  subscriber  shall 
be  charged  the  Additional  Circuit/SDP  Charge  (in 
view  of  the  Service  Charge)  for  each 
"underutilized"  SDP(s)  (i.e.,  the  difference  between 
the  number  of  SDPs  a  subscriber  has  and  the 
number  of  SDPs  the  subscriber  would  need  to 
support  its  PDs  and/or  API  servers,  assuming  an 
eight-to-one  ratio).  A  subscriber  also  shall  be  subject 
to  the  Additional  Circuit/SDP  Charge  when  the 
subsaiber  has  not  maximized  capacity  on  its 
existing  Tl  circuits  by  placing  six  SDPs  on  a  Tl 
circuit  and  obtains  an  additional  Tl  circuit(s).  In 
such  case,  the  subscriber  shall  be  charged  the 
Additional  Circuit/SDP  Charge  for  each 
"unutilized"  slot  on  the  existing  Tl  circuit(s). 
Regardless  of  SDP  allocation  across  Tl  circuits,  a 
subscriber  will  not  be  subject  to  the  Additional 
Circuit/SDP  Charge  if  the  subscriber  does  not 
exceed  the  minimum  number  of  Tl  circuits  needed 
to  support  its  SDPs,  assuming  a  six-to-one  ratio. 

For  example,  if  a  subscriber  has  four  SDPs  (each 
with  eight  PDs)  on  an  existing  Tl  circuit,  and  the 
subscriber  orders  a  second  Tl  on  which  the 
Subscriber  places  one  SDP  (with  eight  PDs),  the 
subscriber  would  pay  on  a  monthly  basis:  (1)  SI, 500 
for  each  of  the  four  fully  utilized  SDPs  on  the  first 
Tl  circuit,  plus  $525  for  each  of  the  PDs  on  the 
circuit;  (2)  2,700  for  each  of  the  two  unutilized  SDP 
slots  on  the  first  circuit;  and  (3)  S1.500  for  the  SDP 
on  the  second  Tl  circuit,  plus  S525  for  each  of  the 
PDs  on  that  circuit. 

As  a  second  example,  if  a  subscriber  has  five 
SDPs,  (each  with  eight  PDs)  on  an  existing  Tl 
circuit,  and  the  subscriber  orders  a  second  Tl 
circuit  on  which  the  subscriber  places  two  SDP 
(with  eight  PDs),  the  subscriber  would  pay  on  a 
monthly  basis  1,500  for  each  SDPs  on  the  first  and 
second  Tl  circuit,  plus  $525  for  each  of  the  PDs  on 
the  SDPs.  The  firm  would  not  be  subject  to  the 
Additional  Circuit/SDP  Charge  because  it  has  seven 
SDPs  and  needs  two  Tl  circuits  to  support  this 
number  of  SDPs. 

As  a  third  example,  if  a  subscriber  has  on  a  Tl 
circuit  four  SDPs  each  with  four  PDs,  the  subscriber 
would  pay  on  a  monthly  basis  (1)  $525  for  each  of 
the  16  PDs;  and  (2)  $1,500  for  two  of  the  SDPs  and 
$2,700  for  two  SDPs  because  two  SDPs  are  fully 
utilized  while  two  SDPs  are  not.  This  is.  to  support 
the  firm's  16  PDs,  the  firm  only  needs  two  SDPs. 
Thus  there  are  two  "underutilized"  or 
"nonessential"  SDPs,  for  which  the  firm  must  pay 
the  Additional  Circuit/SDP  Charge. 

This  pricing  structure  encourages  subscribers  to 
maximize  circuit  capacity  and  is  aimed  at 
preventing  the  premature  exhaustion  of  such 
capacity.  Furthermore,  Nasdaq  notes  that  under 
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structure,  a  firm  with  one  SDP  ($1,500) 
and  eight  PDs  (8  x  $525  =  $4,200)  would 
be  charged  a  monthly  fee  of  $5,700, 
while  a  firm  with  one  SDP  ($1,500)  and 
two  PDs  (2  X  $525  =  $1,050)  would  be 
charged  a  monthly  fee  of  $2,550. 

The  proposed  rule  change  also 
clarifies  that  the  fees  in  NASD  Rule 
7010(h)(2)  likewise  apply  to  NWII 
service  obtained  via  API,  Specifically,  if 
a  subscriber  chooses  to  access  NWII 
through  API,  the  subscriber  would  be 
assessed  the  service  charge  for  each 
SDP,  the  display  charge  for  each  of  the 
subscriber's  linkages  (e.g.,  NWII 
substitute,  quote-update  facility),  as 
well  as  the  additional  circuit  charge.** 

Although  NASD  Rule  7010(h)(2) 
generally  apphes  to  both  members  and 
non-member  subscribers  to  NWII 
service,  this  filing  will  only  effect  a 
change  to  the  fees  charged  to  NASD 
members.  The  NASD  has  filed  a 
separate  but  virtually  identical  proposed 
rule  change  to  impose  the  proposed  new 
fees  on  non-member  subscribers.  Lastly, 
the  proposed  rule  filing  reserves  the  fee 
schedule  for  "Digital  Interface  Service," 
as  Nasdaq  no  longer  offers  this  service. 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(5)  of  the  Act,'*  which  requires 
that  the  rules  of  a  registered  securities 
association-provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 


EWN  II,  each  Tl  will  be  a  dual  circuit,  and  that 
there  will  be  a  virtually  seamless  switch-over  from 
one  circuit  to  the  next  if  one  of  the  circuits  fails. 
Thus,  it  is  anticipated  that,  due  to  the  new  features 
of  EWN  n,  subscribers  will  be  less  likely  to  order 
additional  circuits  without  first  optimizing  capacity 
on  existing  circuit5(8). 

"  Since  July  and  August  1998,  new  subscribers  to 
NWn  service  have  placed  work  order  for  EWN  n 
technology  (instead  of  EWN  I  technology).  During 
this  period,  Nasdaq  charged  new  subscribers  the 
required  security  deposit  using  the  EWN  I  pricing 
structure,  as  the  new  EWN  n  pricing  structure  had 
not  yet  been  filed  (NASD  Rule  7070  provides  that 
new  subscribers  to  Nasdaq  Workstation  service 
shall  be  subject  to  a  deposit  in  the  amount  of: 
estimated  telecommunications  provider  charges  for 
network  infrastructure,  connection  and  testing;  two 
months  circuit  charges;  and  estimated 
telecommunications  provider  disconnect  charges.) 
Nasdaq  processed  new  work  orders  for  EWN  II 
(instead  of  EWN  I)  to  avoid  these  subscribers  having 
to  pay  for  the  installation  and  subsequent 
deinstallation  of  soon-to-be  obsolete  EWN  I 
technology,  and  the  installation  of  EWN  II 
technology  in  September  1998  (when  the  upgrade 
is  set  to  begin).  ~ 

With  this  filing,  new  subscribers  that  are 
members  and  that  have  placed  work  orders  during 
July  and  August  1998,  will  be  billed  for  the  security 
deposit  for  an  amount  equal  to  the  differential 
under  the  EWN  I  and  the  EWN  n  fee  structures. 
Nasdaq  believes  that  this  is  a  fair  approach  in  that 
all  subscribers  should  be  required  to  pay  the  same 
fees  for  the  EWN  n  technology,  regardless  of  the 
timing  of  their  order. 

"15U.S.C78o-3(b)(5). 


operates  or  controls.  Nasdaq  notes  that 
the  proposed  fees,  which  will  only 
apply  to  those  that  utilize  NWn  service, 
are  reasonable  and  proportionate  to  the 
projected  costs  of  operating  and 
maintaining  EWN  II. 

Although  the  proposed  fees  are  higher 
than  those  associated  with  EWN  I, 
Nasdaq  believes  that  these  fees  are  both 
reasonable  and  necessary.  Specifically, 
Nasdaq  notes  that  EWN  II  will  be  faster, 
more  secure,  and  provide  greater 
capacity,  all  of  which  are  essential  to 
protecting  the  integrity  of  the  Nasdaq 
market  and  maintaining  the  confidence 
of  the  investing  public.  In  addition,  the 
new  fees  will  more  fairly  allocate 
system  costs  among  Nasdaq  market 
participants.'" 

B.  Self-regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  ECFectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cominission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee  or 
other  charge  on  NASD  members,  it  has 
become  effective  upon  filing  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act  '^  and 
subparagraph  (e)(2)  of  Rule  19b-4 
thereimder."  At  any  time  within  60 
days  of  the  filing  of  a  rule  change 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act,  the  Commission  may  sixmmarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


"According  to  Nasdaq,  the  proposed  fee 
schedule's  Service  Charge,  like  the  prior  fee 
schedule,  does  not  pass  on  all  of  the  SDP/server 
costs  that  MQ  charges  the  NASD.  The  proposed  fee 
schedule's  Display  Charge,  like  the  prior  fee 
schedule,  in  part  helps  the  NASD  recoup  its 
subsidy  of  the  SDP/server  costs,  and  permits  the 
NASD  to  recoup  other  expenses  associated  with  the 
development  and  the  maintenance  of  NWII.  See 
Conversation  between  John  Malitzis,  Senior 
Attorney,  Nasdaq,  and  Joshua  Kaiu.  Attorney, 
Division,  Commission,  September  10, 1998. 

"15U.S.C78s(b)(3)(A). 

>*17  CFR  240.19l>-4(e)(2). 


IV.  Solicitation  of  CcHnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act." 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  25049.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  vnth  the 
provisions  of  5  U.S.C.  552,  will  be 
aveiilable  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-98-62  and  should  be 
submitted  by  October  9, 1998. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Maragret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  98-25013  Filed  ^17-98;  8:45  am] 

BILUNO  CODE  8010-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-1 998-4399] 

Public  Meeting  for  Automatic 
Identification  System  Carriage 
Requirement;  Vessel  Traffic  Service 
Lower  Mississippi  River 

agency:  Coast  Guard,  DOT. 

ACTK3N:  Notice  of  meeting;  request  for 

comments. 

summary:  The  Coast  Guard  is  holding  a 
public  meeting  to  soUdt  comments  on 
the  establishment  of  a  new  Vessel 
Traffic  Service  (VTS)  in  the  Lower 
Mississippi  River  area  and  a  potential 
Automatic  Identification  System  (AIS) 
carriage  requirement  for  certain  vessels 
operating  in  the  new  VTS  area.  The 
primary  purpose  of  the  meeting  is  to 
discuss  which  vessels  should  carry 


"In  reviewing  the  propoeed  rule  change,  the 
Commission  has  considmd  its  impact  on 
efficiency,  competition  and  capital  fonnation.  IS 
U.S.C  78c(0. 

"See  17  CFR  20a3O-3(aKl2). 
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Automatic  Identification  Systems  and 
what  performance,  technical,  testing, 
and  certification  standards  the  systems 
should  meet.  The  Coast  Guard  will  also 
share  preliminary  resuhs  of  AIS  tests 
conducted  in  the  Lower  Mississippi 
River  area.  In  addition,  the  Coast  Guard 
seeks  written  comments  ft'om  any  party 
who  is  unable  to  attend  the  meeting  or 
who  wishes  to  submit  comments  on  this 
topic. 

DATES:  The  meeting  will  be  held  on 
October  28. 1998,  from  9  a.m.  to  3  p.m. 
We  will  begin  the  meeting  at  the 
scheduled  time;  however,  it  may  be 
concluded  early  if  all  business  is 
finished.  Comments  must  reach  the 
Docket  Management  Facility  on  or 
before  October  28. 1998. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Port  of  New  Orleans,  Port  of  New 
Orleans  Way,  New  Orleans,  LA  70160. 
You  may  mail  comments  to  the  Docket 
Management  Facility,  (USCG-1998- 
4399),  U.S.  Department  of 
Transportation  (DOT),  room  PL-401, 
400  Seventh  Street  SW.,  Washington, 
DC  20590-0001,  or  deliver  them  to  room 
PL-401,  located  on  the  Plaza  level  of  the 
Nassif  Building  at  the  same  address 
between  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments,  and  documents  as 
indicated  in  this  preamble  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401,  located  on  the  Plaza  Level  of  the 
Nassif  Building  at  the  address  in  this 
section  between  10  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  also  access  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice  or  to  make  an 
oral  presentation  at  the  meeting,  please 
'  contact  Diane  Schneider,  Office  of 
Vessel  Traffic  Management,  telephone 
202-267-0352,  fax  202-267-4826,  or  e- 
mail  Dschneider@coTndt.uscg.mil.  For 
questions  on  viewing  or  submitting 
material  to  the  docket,  contact  Dorothy 
Walker,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

Additional  information  on  AIS  can  be 
obtained  on  the  Internet  at  http:// 
www.uscg.mil/vtm. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Cominents 

The  Coast  Guard  encourages 
interested  persons  to  respond  to  this 
request  by  submitting  written  data, 


views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
IUSCG-1998-4399)  and  the  specific 
section  of  this  document  to  which  each 
comment  or  question  apples,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  attachments  in 
an  unbound  format,  no  large  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes.  The  Coast 
Guard  will  consider  all  comments 
received  during  the  comment  period. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  Ms.  Diane  Schneider 
at  the  phone  numbers  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  as  SOon 
as  possible. 

Background  Information 

The  Need  for  Vessel  Traffic  Services 

Continuing  trends  in  vessel  transit 
statistics  show  that  America's 
commercial  waterways  are  becoming 
increasingly  congested.  Growing 
numbers  of  vessels,  especially  oil  and 
chemical  carriers  and  vessels  with  large 
passenger  counts,  create  a  growing 
threat  of  high  consequence  accidents. 
As  a  result,  the  public  has  demanded 
more  effective  safety  measures  and  the 
maritime  comnmnity  wants  unproved 
safety  and  more  efficient  traffic 
movement  through  major  ports.  Vessel 
Traffic  Services  (VTS)  have  been 
specifically  identified  as  one  potential 
solution  to  the  problems  of  vessel  traffic 
safety  and  port  efficiency.  At  the  same 
time.  Congress  and  the  industry  have 
serious  concerns  about  the  adequacy 
and  cost-effectiveness  of  traditional  VTS 
technology  and  operation  procedures. 

Congressional  Direction  and 
Stakeholder  Involvement 

Congress  has  directed  the  Coast  Guard 
to  re-examine  the  manner  in  which  it 
performs  the  VTS  mission  and  to  work 
with  VTS  users  and  stakeholders  in 
identifying  the  technologies  to  be  used 
in  performing  the  VTS  mission. 
Congress  has  also  specifically 
commented  on  the  need  to  rapidly  solve 
safety  problems  in  the  Port  of  New 
Orleans. 

The  Coast  Guard  complied  with 
congressional  direction  through  two 
public  processes,  as  well  as  through 


nimierous  less  formal  public 
presentation  and  discussion  sessions 
around  the  country.  The  first  of  the  two 
public  processes  was  a  National  Dialog 
conducted  through  the  Marine  Board  of 
the  National  Academy  of  Sciences  and 
its  Committee  on  Maritime  Advanced 
Information  Systems.  The  National 
Dialog  drew  input  from  representatives 
of  the  maritime  industry  and 
stakeholders.  The  second  public  process 
was  an  ad  hoc  VTS  committee  formed 
under  the  auspices  of  the  Lower 
Mississippi  River  Safety  Advisory 
Committee  (LMRSAC),  a  formally 
chartered  advisory  committee  under  the 
Federal  Advisory  Committee  Act.  The 
ad  hoc  VTS  committee  included 
representatives  from  28  different 
stakeholder  groups. 

The  National  Dialog  resulted  in  the 
identification  of  AIS  technology  as  a 
basis  for  future  VTS  installations.  The 
LMRSAC  ad  hoc  group,  in  its  "Baseline 
VTS  Recommendations  from  The  Ports 
and  Waterways  Safety  Systems 
Committee,"  also  recommended  AIS  as 
the  basis  for  future  technology  for  any 
VTS  in  the  Lower  Mississippi  River 
area.  Copies  of  documents  from  both 
processes  are  available  for  insp>ection  in 
the  docket  at  the  address  listed  under 
ADDRESSES.  You  may  also  obtain  copies 
on  the  Internet  at  http://dms.dot.gov,  or 
by  calling  the  project  manager  at  the 
number  listed  in  FOR  FURTHER 
INFORMATION  CONTACT. 

AIS  Technology 

The  AIS  integrates  a  number  of 
different  technologies  including 
Differential  Global  Positioning  Systems 
(DO'S),  electronic  chart  systems, 
conununications,  and  open  information 
system  architecture.  The  AIS 
transponders  transmit  and  receive 
specific  navigational  information  in  real 
time  (vessel's  name,  position,  course, 
speed,  dimensions,  cargo,  etc.)  and 
operate  in  both  ship-to-ship  and  ship-to- 
shore-to-ship  modes.  The  ship-to-ship 
mode  allows  independent  exchange 
between  participating  vessels  without  a 
shore-based  component.  The  ship-to- 
shore-to-ship  mode  allows  exchange  of 
information  between  participating 
vessels  and  a  shore-based  component 
such  as  a  vessel  traffic  service.  In  both 
modes,  AIS  will  provide  mariners  with 
highly  accurate  information  on  the 
navigational  situation  of  their  own 
vessels  as  well  as  that  of  surrounding 
AIS  equipped  vessels. 

There  are  systems  similar  to  AIS 
already  in  use  in  ports  around  the 
world.  These  systems  have  proven  that 
AIS  transponder  siirveillance  can  be 
effective  by  providing  mariners  with 
improved  access  to  pertinent  navigation 
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and  vessel  traffic  information.  For 
example,  since  July  1994,  certain  tank 
vessels  operating  in  the  Prince  William 
Soimd  VTS  area  are  required  to  carry 
transponders.  This  transponder  system 
works  in  a  ship-to-shore  mode  only  and 
does  not  support  onboard  information 
displays  or  voiceless  delivery  of 
information  to  the  mariner.  The  Prince 
William  Soimd  VTS  remains  heavily 
dependent  on  radar  and  VHF-FM  voice 
radio  communications.  Despite  the 
lesser  capability  of  these  more  primitive 
transponders,  the  devices  have  proven 
extremely  valuable. 

The  automatic  ship  identification 
system  used  in  Prince  William  Sound 
does  not  have  an  onboard  display 
capability.  An  onboard  display, 
especially  one  providing  an  electronic 
navigation  capability,  significantly 
increases  the  benefits  of  AIS.  For 
example,  Portable  Piloting  Units  (PPU), 
consisting  of  a  DGPS  receiver  and  a 
laptop  computer  running  an  electronic 
chart  system,  have  been  used  in  a 
number  of  places,  including  the 
Delaware  and  Chesapeake  Bays,  with 
very  positive  results.  The  FPUs  lack 
vessel  traffic  information  (there  is  no 
transponder),  but  they  do  provide  a 
level  of  precision  navigation  not 
previously  available. 

Setting  Standards  for  AIS 

Standards  for  AIS  must  be  set  for  the 
technology  to  operate  as  most  mariners 
desire.  Standards  will  ensure  that  AIS 
devices,  offered  by  various 
manufacturers,  will  be  interoperable. 
Many  of  the  systems  that  are  already  in 
use  are  based  on  incompatible  designs 
and  are  proprietary.  These  systems 
might  be  an  acceptable  way  to 
implement  the  AIS  concept,  if  the 
benefits  of  AIS  were  limited  to  piloted 
vessels  navigating  between  the  pilot 
station  and  the  dock.  However,  AIS 
needs  to  be  on  board  vessels  that  are  not 
carrying  pilots,  whether  at  sea  or  in 
internal  waters.  There  is  also  a  need  to 
avoid  a  proliferation  of  AlS-related 
devices  to  be  carried  on  board  a  given 
vessel.  Most  mariners  want  one  device 
that  meets  the  requirements. 

Setting  standards  for  AIS  is  a  high 
priority  for  the  Coast  Guard.  The 
preferred  approach  is  to  have  a  single 
set  of  imiversal  AIS  performance, 
technical,  testing,  and  certification 
standards  adopted  by  the  appropriate 
international  standard  setting  bodies.  To 
avoid  royalty  payments  and 
unavailability  of  technology,  a  further 
requirement  is  that  these  standards  be 
unencumbered  by  intellectual  property 
rights.  Following  this  approach  and 
working  with  concerned  governments 
and  appropriate  standards  bodies,  the 


Coast  Guard  has  made  significant 
progress  in  obtaining  the  necessary 
standards.  The  International  Maritime 
Organization  (IMO)  has  adopted  a 
performance  standard  for  a  Universal 
Shipbome  Automatic  Identification 
System.  Based  on  this  performance 
standard,  the  International 
Telecommunications  Union  (ITU)  has 
prepared  a  draft  technical  standard 
which  is  in  the  final  stages  of  review 
and  approval.  Work  has  started  on  a  test 
and  certification  standard  to  be 
promulgated  by  the  International 
Electro-technical  Commission  (lEC). 

Work  on  installing  a  new  VTS  in  the 
Lower  Mississippi  River  area  has  begun: 
the  VTS  is  scheduled  to  be  operational 
in  January  of  the  year  2000.  "The  new 
VTS  will  cover  an  area  32  kilometers  (20 
miles)  north  of  Baton  Rouge  (mile 
marker  255)  to  the  seabuoy  at  Southwest 
Pass.  Consistent  with  the  results  of  the 
National  Dialog  and  the  LMRSAC  ad 
hoc  VTS  committee,  this  VTS  may  be 
AlS-based,  using  transponder 
technology  to  perform  the  majority  of 
both  surveillance  and  information 
exchange.  The  Coast  Guard  is  currently 
conducting  comprehensive  vessel 
testing  of  AIS  transponders  on  a  variety 
of  platforms.  These  tests  are  addressing 
technical  issues  such  as  charting  and 
transponder  reliability,  and  will 
highlight  any  technical  problems.  The 
Coast  Guard  vdll  provide  preliminary 
test  results  during  the  public  meeting. 

Comment  Issues 

The  Coast  Giiard  seeks  information 
that  may  be  useful  when  it  considers  the 
feasibility  of  and  alternatives  in 
implementing  a  potential  AIS  carriage 
requirement  for  certain  vessels 
operating  in  the  Lower  Mississippi 
River  VTS  area.  The  Coast  Guard  will 
review  and  consider  all  comments 
submitted,  and  input  from  the 
comments  may  be  used  in  the 
development  of  a  notice  of  proposed 
rulemaking. 

The  Coast  Guard  needs  feedback  bom 
you  on  the  following  issues  and 
recommendations: 

1 .  AIS  Carriage  Requirement 

An  AIS  carriage  requirement  must  be 
in  place  if  the  new  VTS  is  AlS-based. 
Many  of  the  discussions  regarding  AIS 
to  date  have  focused  on  using  the 
Bridge-To-Bridge  Radiotelephone  Act 
applicability  requirements  in  33  CFR 
26.03  as  the  basis  for  an  AIS  display  and 
transponder  carriage  requirement.  The 
following  vessels  must  carry  a 
radiotelephone  imder  33  CFR  26.03. 

•  Every  power-driven  vessel  of  20 
meters  (66  feet)  or  more  in  length  while 
navigating. 


•  Every  vessel  of  100  gross  tons  or 
more  carrying  one  or  more  passengers 
for  hire  while  navigating. 

•  Every  towing  vesseiof  8  meters  (26 
feet)  or  more  in  length  while  navigating. 

•  Every  dredge  and  floating  plant 
engaged  in  or  near  a  channel  or  fairway 
in  operations  likely  to  restrict  or  affect 
navigation  of  other  vessels  except  for  an 
unmanned  or  intermittently  manned 
floating  plant  under  control  of  a  dredge. 

Some  stakeholders  have 
recommended  modifying  these 
applicability  requirements  for  AIS 
carriage  to  apply  to  power-driven 
vessels  of  40  meters  (131  feet)  or  more 
while  navigating.  In  addition  to  the 
possible  applications  for  AIS  display 
and  transponder  requirements, 
stakeholders  have  also  recommended 
that  all  vessels  licensed  or  dociunented 
for  commercial  use,  with  the  exception 
of  fishing  vessels,  be  required  to  carry 
an  AIS  transponder  only  (display 
capability  not  required).  Stakeholders 
have  also  recommended  that  certain 
vessels  be  prohibited  from  carrying  AIS 
transponders  which  operate  in  the 
transmit  mode.  The  Coast  Guard  is 
interested  in  feedback  on  these  issues 
and  recommendations. 

2.  AIS  Standards 

As  discussed  earlier  in  this  notice, 
setting  standards  for  AIS  is  a  high 
priority  for  the  Coast  Guard  because 
standardization  is  an  absolute 
requirement  for  AIS  to  operate  as 
desired.  We  must  consider  the  following 
issues: 

•  Which  set  of  standards  to  use  in 
implementing  an  AIS  carriage 
requirement  on  the  Lower  Mississippi 
River. 

•  The  effisctive  date  that  should  be 
established  for  implementing  an  AIS 
carriage  requirement. 

If  a  technical  standard  implementing 
the  IMO  Universal  AIS  performance 
standard  is  not  approved  in  a  timely 
manner,  the  Coast  Guard  may  have  to 
consider  alternative  courses  of  action. 
For  example,  an  existing  ITU  AIS 
technical  standard,  called  ITU-^1825.3, 
is  already  in  place,  with  a 
corresponding  lEC  test/certification 
stand^xi.  This  standard,  while  not 
providing  all  of  the  capabilities  of  the 
IMO  Universal  AIS  standard  and  not 
providing  as  robust  a  ship-to-ship 
capability  as  desired,  could  be  used  in 
implementing  AIS  on  the  Lower 
Mississippi  River.  Transition  to  the  new 
international  standard  could  be 
accomplished  at  a  later  date,  and 
backwards  compatibility  from  the  new 
standard  to  the  existing  standard  could 
eliminate  or  sharply  reduce  the  cost  of 
any  retrofit. 
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•  If  standards  fully  implementing  the 
IMO  Universal  AIS  standard  are  still  not 
in  place  by  the  beginning  of  the  year 
2000,  should  the  Coast  Guard 
implement  a  carriage  requirement  based 
on  existing  standards? 

•  Should  the  Coast  Guard  delay  the 
opening  of  VTS  Lower  Mississippi  River 
until  a  technical  standard  implementing 
the  IMO  Universal  AIS  performance 
standard  is  available?  If  so,  how  long 
can  VTS  Lower  Mississippi  River  be 
delayed? 

Public  Meeting 

The  meeting  is  open  to  the  public.  It 
will  include  short  presentations  on  the 
following  topics,  followed  by  open 
discussion: 

•  Introduction  of  Coast  Guard 
personnel. 

•  Conceptof  AlSand  VTS. 

•  AIS  performance,  technical,  and 
test/certification  standards. 

•  Automatic  Identification  Systems 
test  results  from  the  Lower  Mississippi 
River. 

•  The  size  and  type  of  vessels  that 
should  be  required  to  carry  Automatic 
Identification  System  transponders. 

Members  of  the  public  can  make  oral 
presentations  with  advance  notice,  and 
as  time  permits.  If  you  wish  to  make  an 
oral  presentation,  you  should  notify 
Diane  Schneider  at  the  nimibers  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  no  later  than  October  26, 1998. 
Please  provide  your  name,  your 
affiliation,  and  the  issue  you  would  like 
to  discuss. 

Dated;  September  11, 1998. 
Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 

Safety  and  Environmental  Protection. 

(FR  Doc.  98-25038  Filed  9-17-98;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatll9ility  Program  Revision 
and  Request  for  Review  Naples 
Municipal  Airport  Naples,  Florida 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  annoimces  its 
determination  that  the  revised  ciurent 
and  futme  noise  exposure  maps 
submitted  by  the  City  of  Naples,  Florida 
for  Naples  Municipal  Airport  under  the 
provisions  of  Title  1  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 


(Pub.  L.  96-193)  and  14  CFR  part  150 
are  in  compliance  vfith  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  revision  that  was 
submitted  for  Naples  Municipal  Airport 
under  Part  150  in  conjimction  with  the 
noise  exposure  maps,  and  that  this 
program  revision  will  be  approved  or 
disapproved  on  or  before  March  2, 1999. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  revised 
noise  exposure  maps  and  of  the  start  of 
its  review  of  the  associated  noise 
compatibility  program  revision  is 
September  3, 1998.  The  public  comment 
period  ends  November  2, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  5950  Hazeltine 
National  Drive,  Suite  400,  Orlando, 
Florida  32822-5024,  (407)  812-6331, 
Extension  29.  Comments  on  the 
proposed  noise  compatibility  program 
revision  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  revised  noise  exposure  maps 
submitted  for  Naples  Municipal  Airport 
are  in  compliance  with  applicable 
requirements  of  part  150,  effective 
September  3, 1998.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  revision  for  that 
airport  which  will  be  approved  or 
disapproved  on  or  before  March  2, 1999. 
This  notice  also  announces  the 
availability  of  this  program  revision  for 
public  review  and  comment. 

Under  Section  103  of  Title  I  of  the 
Aviation  Safety  and  Notice  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  to  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
foimd  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 


prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  City  of  Naples,  Florida,  submitted 
to  the  FAA  on  March  6, 1998,  revised 
noise  exposure  maps,  descriptions  and 
other  documentation  which  were 
produced  during  the  Naples  Municipal 
Airport  FAR  Part  150  Update 
Amendment  of  Noise  Exposure  Maps 
and  Noise  Compatibility  Program  to 
Extend  Nightime  Stage  1  Use 
Restrictions  to  24  Hours  study 
conducted  between  October  23, 1997 
and  February  27, 1998.  Subsequent 
supporting  documentation  was  also 
provided  by  the  City  of  Naples  and  their 
consultant.  It  was  requested  that  the 
FAA  review  this  material  as  the  noise 
exposure  maps,  as  described  in  Section 
103(a)(1)  of  the  Act,  and  that  the  noise 
mitigation  measure  revisions,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program 
revision  under  Section  104(a)  of  the  Act. 
The  proposed  noise  compatibility 
program  revision  would  revise  one  of 
the  noise  abatement  measures  in  the 
noise  compatibility  program  previously 
approved  on  September  29,  1997. 

The  FAA  has  completed  its  review  of 
the  revised  noise  exposure  maps  and 
related  descriptions  submitted  by  the 
City  of  Naples,  Florida.  The  specific 
maps  under  consideration  are  "1998 
Noise  Exposure  Map"  and  "2003  Noise 
Exposure  Map"  in  the  noise 
compatibility  program  revision 
submission.  The  FAA  has  determined 
that  these  maps  for  Naples  Municipal 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  September 
3, 1998.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

IT  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposuj«  map 
submitted  under  Section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  Section  107  of  the  Act. 
These  functions  are  inseparable  from 
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the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours, 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  imder  Section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  revision  for 
Naples  Mimicipal  Airport,  also  effective 
on  September  3, 1998.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program 
revision.  The  formal  review  period, 
limited  by  law  to  a  maximum  of  180 
days,  will  be  completed  on  or  before 
March  2, 1999. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program 
revision  vnth  specific  reference  to  these 
factors.  All  comments,  other  than  those 
properly  addressed  to  local  land  use 
authorities,  will  be  considered  by  the 
FAA  to  the  extent  practicable.  Copies  of 
the  revised  noise  exposure  maps,  the 
FAA's  evaluation  of  the  maps,  and  the 
proposed  noise  compatibility  program 
revision  are  available  for  examination  at 
the  following  locations:  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  5950  Hazeltine 
National  Drive,  Suite  400,  Orlando, 
Florida  32822-5024  and  Naples  Airport 
Authority,  160  Aviation  Drive  North, 
Naples,  Florida  34104. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 


Issued  in  Orlando,  Florida  September  3, 
1998. 

Charles  E.  Blair, 

Manager.  Orlando  Airport  District  Office. 
[FR  Doc.  98-24967  Filed  9-17-98;  8:45  am] 
BIUJNQ  OOOE  4»10-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Transport  Airplane  and 
Engine  Issues,  New  Tasks 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  new  task  assignments 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  new  tasks 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  R.  Miller,  Transport  Standards 
Staff  (ANM-110),  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW.,  Renton,  WA  98055-4056;  phone 
(425)  227-1255;  fax  (425)  227-1320. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partners  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is 
Transport  Airplane  and  Engine  Issues. 
These  issues  involve  the  airworthiness 
standards  for  transport  category 
airplanes  and  engines  in  14  CFR  parts 
25,  33,  and  35  and  parallel  provisions  in 
14  CFR  parts  121  and  135. 

The  Tasks 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  harmonization  tasks. 

Task  8:  Casting  Factors 

Review  the  current  standards  of 
§  25.621  and  those  proposed  for  the 
corresponding  JAR  25.621  in  NPA  25C- 
272  (circulated  for  public  consultation 


by  JAA  on  16  November  1997)  as  they 
pertain  to  the  strength  of  structural 
castings.  Review  also  any  available  FAA 
and  JAA  advisory  material.  In  the  light 
of  this  review,  recommend  changes  to 
harmonize  this  section  and  the 
corresponding  JAR  paragraph, 
recommend  new  harmonized  standards, 
and  develop  related  advisory  material  as 
necessary. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  resulting  from  this 
task  by  July  31,  2001. 

Task  9:  Fuel  Tank  Access  Doors 

Review  the  current  standards  of  FAR 
25.963(e)  and  JAR  25.963(g)  as  they 
pertain  to  the  requirements  for  fuel  tank 
access  doors  impact  and  fire  resistance. 
Review  also  the  related  FAA  and  JAA 
advisory  material.  In  the  light  of  this 
review,  recommend  changes  to 
harmonize  these  sections  and  the 
corresponding  JAR  paragraphs, 
recommend  new  harmonized  standards, 
and  develop  related  advisory  material  as 
necessary. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  resulting  from  this 
task  by  July  31,2001. 

Task  10:  Strength  of  Windshields  and 
Windows 

Review  the  current  standards  of 
§  25.775  and  those  for  corresponding 
JAR  25.775  as  they  pertain  to  the 
strength  of  windshields  and  windows. 
Review  also  any  related  FAA  and  JAA 
advisory  material.  In  the  light  of  this 
review,  recommend  changes  to 
harmonize  this  section  and  the 
corresponding  JAR  paragraph, 
recommend  new  harmonized  standards, 
and  develop  related  advisory  material  as 
necessary. 

The  FAA  expects  ARAC  to  submit  its 
recommendation(s)  resulting  from  this 
task  by  March  31,  2001. 

The  FAA  requests  that  ARAC  draft 
appropriate  regulatory  documents  with 
supporting  economic  and  other  required 
analyses,  and  any  other  related  guidance 
material  or  collateral  docvunents  to 
support  its  recommendations.  If  the 
resulting  recommendation(s)  are  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  published  by  the  FAA,  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  substantive 
comments  the  FAA  receives. 

Working  Group  Activity 

The  General  Structures 
Harmonization  Working  Group  is 
expected  to  comply  writh  the  procedures 
adopted  by  ARAC.  As  part  of  the 
procedures,  the  working  group  is 
expected  to: 
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1.  Recommend  a  work  plan  for 
completion  of  the  tasks,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  transport  airplane  and  engine 
issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual  - 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  appropriate  regulatory 
documents  with  supporting  economic 
and  other  required  analyses,  and/or  any 
other  related  guidance  material  or 
collateral  documents  the  working  group 
determines  to  be  appropriate;  or,  if  new 
or  revised  requirements  or  compliance 
methods  are  not  recommended,  a  draft 
report  stating  the  rationale  for  not 
making  such  recommendations.  If  the 
resulting  recommendation  is  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  published  by  the  FAA,  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  substantive 
comments  the  FAA  receives. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public.  Meetings  of  the  General 
Structures  Harmonization  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  public 
announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  September 
14, 1998. 

Joseph  A.  Hawkins, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 
(FR  Doc.  98-25070  Filed  9-17-98;  8:45  am] 

MLUNQ  CODE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Training  and 
Qualifications 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 


Aviation  Rulemaking  Advisory 
Committee  to  discuss  training  and 
qualification  issues. 

DATES:  The  meeting  will  be  held  on 
October  20, 1998,  at  12:00  noon. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Regional  Airlines  Association, 
Second  floor.  1200  19th  St.  NW. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Regina  L.  Jones,  (202)  267-9822, 
Office  of  Rulemaking,  (ARM-100)  800 
Independence  Avenue,  SW, 
Washington,  DC  20591. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  training  and 
qualification  issues.  This  meeting  wrill 
be  held  October  20, 1998,  at  12:00  noon, 
at  the  Regional  Airlines  Association. 
The  agenda  for  this  meeting  will  include 
a  progress  report  from  the  Air  Carrier 
Pilot  Pre-Employment  Screening 
-Standards  and  Criteria  Working  Group, 
the  presentation  of  the  Licensing 
Harmonization  Working  Group  work 
plan,  and  the  ARAC's  review,  comment 
and  approval  of  the  Licensing 
Harmonization  Working  Group  work 
plan.  Copies  of  the  Licensing 
Harmonziation  Working  Group  work 
plan  is  available  for  public  review  and 
may  be  obtained  by  contacting  the 
person  listed  under  the  heading  FOR 
FURTHER  INFORMATION  CONTACT. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  statements  to  the  committee  at 
any  time.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  September 
14, 1998. 
Jean  Casciano, 

Acting  Assistant  Executive  Director  for 
Training  and  Qualifications  Aviation 
Eulemaking  Advisory  Committee. 
[FR  Doc.  9&-25068  Filed  9-17-98;  8:45  am) 

WLUNQ  CODE  4«10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Transport  Airplane  and 
Engine  issues— New  Task 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  a  new  task 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  R.  Miller,  Transport  Standards 
Staff  (ANM-1 10),  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW.,  Renton,  WA  98055-4056;  phone 
(415)  227-1255;  fax  (415)  227-1320. 
SUPPLEMENTARY  INFORMATION: 

Background 

4The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA-'s  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partners  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is 
Transport  Airplane  and  Engine  Issues. 
These  issues  involve  the  airworthiness 
standards  for  transport  category 
airplanes  and  engines  in  14  CFR  parts 
25,  33,  and  35  and  parallel  provisions  in 
14  CFR  parts  121  and  135. 

The  Task 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  harmonization  task 

Task  3:  Harmonization  of  Airworthiness 
Standards;  Flight  Rules 

The  following  diffierences  between 
Part  25  and  JAR  25  and  their  associated 
guidance  material  have  been  identified 
as  having  a  potentially  significant 
impact  on  airplane  design: 

1.  Section  25.107(e)(l)(iv)  requires  a 
greater  margin  between  Vlof  and  Vmu 
than  JAR  25.107(e)(l)(iv)  for  airplanes 
where  liftoff  attitude  is  limited  either  by 
geometry  or  elevator  power.  The  FAA 
permits  a  reduction  in  the  margin  for 


Federal  Register /Vol.  63,  No.  181 /Friday,  September  18.  1998 /Notices 


49945 


the  geometry-limited  case  with  all- 
engines-operating  via  a  finding  of 
equivalent  safety,  as  noted  in  Advisory 
Circular  25-7A,  but  does  not  permit  a 
reduction  in  the  margin  for  the  engine- 
inoperative  case. 

2.  JAR  25.147(c)  includes  an 
additional  requirement  regarding  roll 
rate  with  one-engine  inoperative  relative 
to  §  25.147(c). 

3.  JAR  25.253(a)(3)  contains  in 
additional  requirement  relative  to 

§  25.253(a)(3);  namely,  that  adequate 
roll  capability  must  be  available  to 
assure  a  prompt  recovery  from  a  lateral 
upset  condition. 

4.  JAR  25.253(a)  (5),  which  has  no 
Part  25  equivalent,  specifies  that 
extension  of  airbrakes  at  speeds  above 
the  maximum  operating  speed/Mach 
number  (Vmo/Mmo)  must  not  result  in 
an  excessive  positive  load  factor  with 
the  stick  bee  and  any  nose-dovtm 
pitching  moment  must  be  small. 

For  each  of  the  above  four  issues  the 
working  group  is  to  review 
airworthiness,  safety,  cost,  and  other 
relevant  factors  related  to  the  specified 
differences,  and  reach  consensus  on 
harmonized  Part  25/JAR  25  regulations 
and  guidance  material. 

The  FAA  expects  ARAC  to  submit  its 
recommendation  by  December  31,  2000. 

The  FAA  requests  that  ARAC  draft 
appropriate  regulatory  documents  vdth 
supporting  economic  and  other  required 
analyses,  and  any  other  related  guidance 
material  or  collateral  documents  to 
support  its  recommendations.  If  the 
resulting  recommendations(s)  are  one  or 
more  notices  of  proposed  rulemaking 
(tIPRM)  published  by  the  FAA,  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  substantive 
comments  the  FAA  receives. 

Working  Group  Activity 

The  Flight  Test  Harmonization 
Working  Group  is  expected  to  comply 
with  the  procedures  adopted  by  ARAC. 
As  part  of  the  procedures,  the  working 
group  is  expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  tasks,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  transport  airplane  and  engine 
issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  appropriate  regulatory 
documents  with  supporting  economic 
and  other  required  analyses,  and/or  any 
other  related  guidance  material  or 
collateral  documents  the  working  group 
determines  to  be  appropriate;  or,  if  new 


or  revised  requirements  or  compliance 
methods  are  not  recommended,  a  draft 
report  stating  the  rationale  for  not 
making  such  recommendations.  If  the 
resulting  recommendation  is  one  or 
more  notices  of  proposed  rulemaking 
(NPRM)  published  by  the  FAA.  the  FAA 
may  ask  ARAC  to  recommend 
disposition  of  any  substantive 
comments  the  FAA  receives. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public.  Meetings  of  the  Flight  Test 
Harmonization  Working  Group  will  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  be  made. 

Issued  in  Washington,  DC,  on  September 
14, 1998. . 

Joseph  A.  Hawkins, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 
[FR  Doc.  98-25069  Filed  9-17-98;  8:45  am) 

BILLING  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Ctiarge 
(PFC)  Approvals  and  Disapprovals 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  August 
1998,  there  were  six  applications 
approved.  This  notice  also  includes 
information  on  one  application, 
approved  in  June  1998,  inadvertently 
left  off  the  June  1998  notice. 
Additionally,  11  approved  amendments 
to  previously  approved  applications  are 
listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  Uie 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  (d)  of  §  158.29. 

PFC  Applications  Approved 
Public  Agency:  City  of  Elko,  Nevada. 


Application  Number:  98-01-C-OO- 
EKO. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve7:  $3.00. 

Total  PFC  Revenue  in  this  Decision: 
$774,635. 

Earliest  Charge  Effective  Date: 
September  1, 1998. 

Estimated  Charge  Expiration  Date: 
October  1,  2000. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Aircraft  rescue  and  fire  fighting 
building  and  vehicle. 

Security/perimeter  fencing. 

Master  plan  and  terminal  area  study. 

Airfield  safety  improvements. 

Terminal  building  expansion,  phase  L 

North  general  aviation  apron 
improvements. 

Snow  removal  equipment. 

PFC  application/administration  fees. 

Decision  Date:  Jime  29, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  San  Francisco 
Airports  Distiict  Office,  (650)  876-2806. 

Public  Agency:  Meridian  Airport 
Authority,  Meridian,  Mississippi. 

Application  Number:  98-Q5-C-00- 
MEI. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $121,650. 

Earliest  Charge  Effective  Date:  March 
1,2001. 

Estimated  Charge  Expiration  Date: 
September  1,  2002. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Airfield  lighting  rehabilitation. 

Taxiway  A  rehabilitation. 

Terminal  canopy/rehabilitation 
design. 

Terminal  canopy/rehabilitation. 

Construct  equipment  building. 

Decision  Date:  August  5, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Shumate,  Jackson  Airports 
District  Office,  (601)  965-4628. 

Public  Agency:  City  of  Chicago- 
Department  of  Aviation,  Chicago 
Illinois. 

Application  Number:  98-G8-C-00- 
ORD. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $546,526,300. 

Earliest  Charge  Effective  Date: 
November  1,  2011. 
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Estimated  Charge  Expiration  Date: 
September  1,  2017. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  Air  taxis. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Chicago 
O'Hara  International  Airport  (ORD). 

Brief  Description  of  Projects  Approved 
for  Collection  at  ORD  and  Use  at  ORD: 

Interactive  computer  training  system. 

Concourse  F  extension. 

Terminal  1  airside  connection  and 
concession  infill. 

Terminal  3  airport  transit  system 
(ATS)  bridge. 

Explosive  blast  mitigation — glass 
coating. 

Terminal  1  elevator  expansion. 

Upper  level  roadway  deck 
rehabilitation. 

ATS  vehicles  acquisition  (three  cars). 

ATS  remote  station  escalator. 

ATS  MIRA  computer  replacement. 

Bessie  Coleman  Drive  rehabilitation — 
phase  n. 

Small  basin  stormwater  quality. 

Rimway  14R/32L  rehabilitation. 

Taxiway  T  extension  rehabilitation. 

Taxiway  W  rehabilitation. 

Equipment  service  platforms  as 
heating  and  refrigeration  (H&R)  plant. 

H&R  formulation. 

General  aviation  apron  pavement 
rehabilitation. 

Military  site  airside  fencing. 

Acquisition  of  1998  seciuity  and  fire 
equipment. 

Soil  erosion  and  sedimentation 
control. 

Brief  Description  of  Project  Approved 
for  Collection  at  ORD  and  Use  at 
Chicago  Midway  Airport:  Home 
soundproofing. 

Brief  Description  of  Projects  Approved 
in  Part  for  Collection  at  ORD  and  Use 
at  ORD:  Concession  area  pubUc  space 
build  out. 

Determination:  Partially  approved. 
The  FAA  has  determined  that  a  portion 
of  this  project  is  for  the  benefit  of  the 
food  court  and  other  revenue  producing 
vendors.  Therefore,  even  though  the 
pubUc  agency  identifies  these  areas  as 
pubUc  seating  and  for  public  use,  the 
FAA  has  concluded  that  the  seating 
areas  proposed  for  the  E/F  apex,  H/K 
apex,  and  Rotunda  are  not  Airport 
Improvement  Program  or  PFC  eligible. 
The  FAA  has  determined  that 
approximately  49  percent  of  the  total 
area  (in  the  £/F  apex,  H/K  apex,  and 
Rotiuda)  will  provide  public  circulation 
improvements  and  is  eligible. 
Furthermore,  the  FAA's  analysis 
concluded  that  the  Concourse  B  food 


court  does  not  provide  additional  public 
circulation  and  is  primarily  for  the 
benefit  of  the  vendor  area.  Thus,  the 
Concourse  B  food  court  is  completely 
ineligible.  In  addition,  since  the  public 
agency  listed  the  Concourse  H  and  K 
food  courts  separately  from  the  H/K 
apex,  the  FAA  assumed  those  are 
separate  areas.  However,  because  the 
public  agency  did  not  provide  any 
plans,  sketches,  or  additional 
information  regarding  these  food  courts, 
the  FAA  was  unable  to  determine  if  any 
portion  of  those  areas  was  eligible. 
Therefore,  PFC  funds  carmot  be  used  to 
fund  any  improvements  in  the  H  and  K 
food  courts. 

Security  checkpoint  equipment. 

Determination:  Partially  approved. 
Explosive  trace  detection  (ETD) 
equipment  has  already  been  deployed  to 
each  checkpoint  in  sufficient  number  to 
meet  current  FAA  regulations  and 
operating  procedures.  Therefore,  the 
ETD  element  of  this  project  is  not 
approved.  The  approved  amount 
represents  the  total  project  cost  and 
includes  the  projected  cost  of 
acquisition  and  deployment  of  ETD 
equipment.  Therefore,  if  the  eligible  cost 
of  the  project,  without  the  ETD 
equipment,  is  less  than  the  approved 
amount,  the  public  agency  must  take 
steps  to  reduce  the  approved  amoimt  by 
amendment. 

Airport  maintenance  complex 
addition. 

Determination:  Partially  approved. 
The  eligible  cost  of  utilities  for  the 
building  must  be  a  prorated  share  of  the 
total  cost  based  on  the  ratio  of  eligible 
to  ineligible  equipment  housed  in  the 
building.  The  approved  amount 
represents  the  total  project  cost 
however,  if  a  portion  of  the  utiUty  cost 
is  determined  to  be  ineligible,  the  public 
agency  must  take  steps  to  reduce  the 
approved  amoimt  by  amendment. 

Landside  formulation. 

Determination:  Partially  approved. 
Elements  not  specifically  identified  in 
the  public  agency's  application 
Attachment  B  for  this  project  are  not 
included  in  this  approval.  Furthermore, 
to  the  extent  that  any  of  the  elements 
listed  involve  ineligible  (off-airport) 
work,  the  costs  of  planning,  study, 
assessment,  and  design  attributable  to 
the  off^-airport  portion  of  the  project  are 
not  PFC  eligible  and  the  cost  for  that 
element  must  be  adjusted  or  prorated 
accordingly.  The  approved  amoimt  is 
the  total  project  cost  because  the  public 
agency  did  not  provide  cost  breakdowns 
for  each  component  m  study  element. 
However,  the  public  agency  must  take 
appropriate  steps  to  decrease  the 
approved  amoimt  if  the  eligible  costs  are 
less  than  the  approved  amount. 


Wetlands  relocation. 

Determination:  Partially  approved.  - 
The  environmental  assessment  in 
support  of  this  project  included  only 
detailed  analysis  for  filling  6.3  acres  of 
wetlands  in  a  portion  of  the  runway 
protection  zone  and  for  remediating 
24.08  acres  of  wetlands  located  in  Ae 
southwest  portion  of  the  airport  by  the 
Post  Office.  The  remaining  wetlands 
have  not  been  environmentally 
evaluated  and,  thus,  the  public  agency 
cannot  meet  the  requirement  of 
§  158.25(c)(l)(ii)(B)  for  the  remaining 
wetlands  and  that  portion  of  the  project 
is  not  approved.  In  adding,  at  the  time 
the  FAA  reviewed  the  PFC  application, 
it  was  not  known  what  acreage  the  U.S. 
Army  Corps  of  Engineers  would  require 
in  the  Section  404  permitting  process 
for  the  filling  of  wetlands  on  the  airport. 
Thus,  the  necessary  size  of  the  wetland 
bank  cannot  be  positively  identified  at 
this  time.  The  approved  amount 
represents  the  total  amount  requested 
and,  thus,  includes  costs  for  those 
portions  of  the  project  not  being 
approved  in  this  decision.  The  public 
agency  must  take  steps  to  adjust  the 
approved  PFC  amoimt  to  cover  only  the 
cost  of  those  elements  approved  in  this, 
decision. 

Brief  Description  of  Projects  Approved 
for  Collection  (at  ORD)  Only: 

Relocated  Northwest  Tollway 
connection. 

Blast  mitigation — phase  n. 

Concourse  L  extension. 

Balmoral  Drive  extension. 

1-190  collector/distributor. 

ATS  vehicles  acquisition  (12  cars). 

Bessie  Coleman  bridge  rehabiUtation^ 

ATS  station  at  rental  car  campus. 

Lake  O'Hare  capacity  enhancement. 

Snow  dump  improvements. 

Runway  9Ly27R  rehabilitation. 

Runway  18/36  rehabilitation. 

Runway  14L/32R  rehabiUtation. 

Taxiway  B  rehabilitation  at  C3/C4. 

Airside  perimeter  road  rehabihtation 
and  new  construction. 

National  Pollutant  Discharge 
Elimination  System  permit  compliance. 

Brief  Description  of  Projects  Partially 
Approved  for  Collection  (at  ORD)  only: 

Concourse  C  upgrade. 

Concourse  B  upgrade. 

Concourse  L  upgrade. 

Concourse  K  upgrade. 

Concourse  H  upgrade. 

Determination:  Partially  approved. 
The  FAA  has  determined  that  the  public 
agency  did  not  provide  a  sufficient 
description  or  justification  for  the 
majority  of  the  proposed  elements  in 
each  project  to  allow  a  determination  of 
nominal  eligibility  for  those  elements. 
The  FAA  was  able  to  conclude  that  the 
restroom  work,  insofar  as  this  work  is 
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needed  to  comply  with  Americans  with 
Disabilities  Act  requirements,  is  eligible. 
The  information  provided  on  the 
remaining  tasks  in  these  projects  did  not 
allow  the  FAA  to  conclude  that  the 
remainder  of  these  projects  involved 
eligible  reconstruction/repair  rather 
than  ineligible  maintenance  work.  At 
the  time  the  public  agency  submits  its 
use  application(s)  for  these  projects,  the 
public  agency  must  provide  adequate 
descriptions  and  justifications  for  each 
component  of  each  of  the  concourse 
upgrade  projects  it  wishes  to  finance 
with  PFC  revenue. 

The  public  agency  must  also  provide 
a  cost  breakdown  for  each  project  in  the 
applicable  use  application  that  would 
permit  the  FAA  to  limit  the  approved 
amount  to  only  those  elements 
determined  eligible. 

New  police  facility. 

Determination:  Partially  approved. 
The  FAA  has  determined  that  not  all 
activities  at  the  Police  Facility  support 
part  107  functions.  The  Federal  Security 
Manager  for  ORD  has  determined  that 
approximately  80  percent  of  the  facility 
vfill  support  part  107  functions. 
Therefore,  the  approved  amount  was 
limited  to  80  percent  of  the  total  project 
cost. 

Perimeter  intrusion  detection  system. 

Determination:  Partially  approved. 
FAA  analysis  has  concluded  that  a 
majority  of  the  airport  perimeter  is 
currently  adequately  fenced  to  meet  part 
107  requirements.  Therefore,  this  PFC 
approval  is  limited  to  that  portion  of  the 
system  located  between  St.  John's 
Cemetery  and  Post  One,  or    , 
approximately  42  percent  of  the  entire 
perimeter.  In  addition  to  42  percent  of 
the  cost  of  the  system  as  proposed  by 
the  public  agency,  the  approved  amount 
includes  funds  to  cover  additional 
computer  costs  for  coimecting  the 
modified  detection  system  to  a 
computer  monitoring  station. 

High  temperature  water  piping: 
Elimination  of  ball  joints. 

Determination:  Partially  approved. 
The  eligible  cost  of  utiUties  for  the 
airport  must  be  a  prorated  share  of  the 
total  project  cost  based  on  the  extent  to 
which  the  high  temperature  water 
piping  serves  both  eligible  and 
ineligible  buildings  and/or  spaces.  The 
approved  amount  represents  the  total 
amount  requested  and,  thus,  includes 
costs  for  those  portions  of  the  project 
which  may  be  found  to  be  ineligible. 
The  public  agency  must  take  steps  to 
adjust  the  approved  PFC  amount  to 
cover  only  the  cost  of  the  eligible  share 
of  the  project  once  that  share  has  been 
determined. 


Brief  Description  of  Withdrawn 
Projects:  Chilled  water  central  plant/ 
piping  network  study  implementation. 

Determination:  This  project  was 
withdrawn  for  the  PFC  application  by 
the  public  agency  by  letter  dated  June  5, 
1998.  Therefore,  the  FAA  will  not  rule 
on  this  project  in  this  decision. 

Replace  four  2,000  ton  chillers  with 
three  4,000  ton  chillers. 

Determination:  This  project  was 
withdrawn  for  the  PFC  application  by 
the  pubic  agency  by  letter  dated  June  1, 
1998.  Therefore,  the  FAA  will  not  rule 
on  this  project  in  this  decision. 

Two  Explosive  Detection  System 
(EDS)  units. 

Determination:  This  project  was 
withdrawn  for  the  PFC  application  by 
the  public  agency  by  letter  dated  July 
17. 1998.  Therefore,  the  FAA  will  not 
rule  on  this  project  in  this  decision. 

Five  EDS  units. 

Determination:  This  project  was 
withdrawn  for  the  PFC  application  by 
the  public  agency  by  letter  dated  July 
17, 1998.  Therefore,  the  FAA  will  not 
rule  on  this  project  in  this  decision. 

Global  Positioning  System  antenna. 

Determination:  This  project  was 
withdrawn  for  the  PFC  application  by 
the  public  agency  by  letter  dated  August 
5, 1998.  Therefore,  the  FAA  will  not 
rule  on  this  project  in  this  decision. 

360  degree  tower  simulator. 

Determination:  This  project  was 
withdrawn  for  the  PFC  application  by 
the  public  agency  by  letter  dated  August 
5, 1998.  Therefore,  the  FAA  will  not 
rule  on  this  project  in  this  decision. 

H&R  plant  A&B  4160V.  switchgear 
and  feeder  replacement. 

Determination:  This  project  was 
withdrawn  for  the  PFC  application  by 
the  public  agency  by  letter  dated  August 
5. 1998.  Therefore,  the  FAA  will  not 
rule  on  this  project  in  this  decision. 

Decision  Date:  August  6, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
PhiUp  M.  Smithmeyer,  Chicago  Airports 
District  Office,  (847)  294-7335. 

Public  Agency:  City  of  Phoenix, 
Arizona. 

Application  Number:  98-05-C-OO- 
PHX. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $193,445,920. 

Earliest  Charge  Effective  Date: 
November  1, 199S. 

Estimate  Charge  Expiration  Date: 
April  1,  2002. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  (1)  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31;  (2) 
commuters  or  small  certificated  air 


carriers  filing  Department  of 
Transportation  Form  298-C  Schedule 
T-1  OR  E-1  with  less  than  7,500 
enplanements  annually  at  Phoenix  Sky 
Harbor  International  Airport  (PHX);  and 
(3)  large  certificated  route  carriers  fifing 
Research  and  Special  Programs 
Administration  Form  T-lOO  and 
providing  non-scheduled  service  with 
less  than  7,500  enplanements  annually 
at  PHX. 

Determination:  Approved.  Based  on 
the  information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  class  being 
approved  accounts  for  less  than  1 
percent  of  the  total  aimual 
enplanements  at  PHX. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

New  fire  station. 

Rebuild  north  and  south  runways. 

Terminal  4  expansion. 

Taxiway  to  south  side. 

Reconstruct  taxiway  C. 

Upgrade  fire  station  19. 

Replace  aviation  fire  truck. 

Terminal  2  concrete  ramp 
replacement. 

Taxiway  T. 

Airfielcf  guidance  signs. 

Reconstruct  taxiway  S. 

Holding  apron  terminal  4. 

Safety  and  security  improvements. 

Decision  Z>ate;  August  7, 1998.      — 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Milligan,  Western  Pacific  Region 
Airports  EMvision,  (310)  725-3621. 

Public  Agency:  City  of  North  Bend, 
Oregon. 

Application  Number:  98-03-1-00- 
OTH. 

Application  Type:  Impose  a  FPC. 

PCFLeve/.$3.00. 

Total  PCF  Revenue  Approved  in  This 
Decision:  $136,800. 

Earliest  Charge  Effective  Date:  April  1, 
1999. 

Estimated  Charge  Expiration  Date: 
November  1,  2001. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Non-scheduled  air  taxi/ 
commercial  operators  utilizing  aircraft 
having  a  seating  capacity  of  less  than  20 
passengers. 

Determination:  Approved.  Based  on 
the  information  submitted  in  the 
public's  agency's  appUcation,  the  FAA 
has  determined  that  the  class  being 
approved  accounts  for  less  than  1 
percent  of  the  total  aimaal 
enplanements  at  North  Bend  Municipal 
Airport. 

Brief  Description  of  Injects  Approved 
for  Collection  Only: 

East  side  termiiml  area  site 
preparation. 

East  airport  roadway  alignment  and 
runway  13/31  safety  area. 
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Decision  Dafe;  August  21, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Vargas,  Seattle  Airports  District 
Office,  (425)  227-2660. 

Public  Agency:  City  of  Manchester, 
New  Hampshire: 

Application  Number:  98-07-C-OO- 
MHT. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  S3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $84,643,000. 

Earliest  Charge  Effective  Date: 
October  1,1998. 

Estimated  Charge  Expiration  Date: 
October  1,  2016. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
the  information  submitted  in  the  public 
agency's  application,  the  FAA  has 


determined  that  the  class  being 
approved  accounts  for  less  than  1 
percent  of  the  total  annual 
enplanements  at  Manchester  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Runway  6/24  system. 

Construct  two  remote  aircraft  parking 
aprons. 

Acquire  Stead  Aviation. 

Decision  Date:  August  24, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  Scott,  New  England  Region 
Airports  Division,  (781)  238-7614. 

Public  Agency:  Grand  Forks  Regional 
Airport  Authority,  Grand  Forks,  North 
Dakota. 

Application  Number:  98-05-C-OD- 
GFK. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $1,398,163. 

Amendments  to  PFC  Approvals 


Earliest  Charge  Effective  Date: 
September  1. 1998. 

Estimated  Charge  Expiration  Date: 
September  1.2004. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
the  information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  class  being 
approved  accounts  for  less  than  1 
percent  of  the  total  annual 
enplanements  at  Grand  Forks 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Air  cargo  apron 
expansion  and  service  road. 

Decision  Date:  August  24, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Irene  R.  Porter,  Bismarck  Airports 
District  Office,  (701)  250-4385. 


Amendment  No.  city,  state 


Amendment 

approved 

date 


Original  ap- 
proved net  PFC 
revenue 


Amended  ap- 
prove net  PFC 
revenue 


Original  es- 
timated 
charge  expi- 
ration date 


Amended 
estimated 
charge  expi- 
ration date 


95-01-C-01-LYH, 
97-4)1-C-01-MOB, 
93-^)1-C-05-MSY, 
93-02-U-01-MSY, 
96-03-C-01-MSY. 
92-01-C-03-DTW. 
97-03-C-01-DTW, 
93-01-C-02-^EG, 
94-02-C-01-GEG, 
97-03-C-01-OEG, 
95-(»-C-01-MFR, 


Lynchburg,  VA  ... 

Mobile,  AL 

New  Orleans,  LA 
New  Orieans,  LA 
New  Orieans,  LA 

Detroit,  Ml  

Detroit,  Ml  

Spokane,  WA  .... 
Spokane,  WA  .... 
Spokane,  WA  .... 
Medford,  OR 


07/28/98 
08/14/98 
08/14/98 
08/14/98 
08/14/98 
08/14/98 
08/14/98 
08/18/98 
08/18/98 
08/18/98 
08/27/98 


$752,416 

1,300,000 
185,823,498 

5,802,615 

11,963,536 

1,639,576,000 

60,000.000 

16,265.100 

8,200,000 
17.606.000 

1,810.000 


$515,216 

1,300,000 
194,691,574 
16.523,148 
11.963.536 
1,802,657,000 
60.000,000 
12.676.598 

4,922,228 
32.029.282 

2.082.935 


12/01/98 
06/01/99 
08/01/09 
08/01/09 
08/01/09 
10/01/30 
10/01/30 
06/01/05 
06/01/05 
06/01/05 
1 1/01/00 


07/01/98 
06/01/99 
11/01/09 
11/01/09 
11/01/09 
10/01/31 
10/01/31 
10/01/07 
10/01/07 
10/01/07 
06/01/03 


Issued  in  Washington.  DC,  on  September 
10, 1998. 
Eric  Gabler, 

Manager,  Passenger  Facility  Charge  Branch. 
(FR  Doc.  98-24966  Filed  9-17-98;  8:45  ami 
MLUNO  OOOE  4»1fr.19-M  ' 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Transportation  Equity  Act  for  ttie  21  st 
Century;  Implementation  of  Guidance 
for  Discretionary  Program  Funds  for 
National  Scenic  Byways 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice. 

summary:  This  document  publishes 
implementation  guidance  on  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21).  enacted  on  Jime  9, 
1998,  for  eligible  candidate  projects  in 
Fiscal  Year  1999  concerned  with  the 


scenic  b3^ays  program.  Implementation 
guidance  materials  on  these  topics  were 
issued  to  FHWA  region  and  division 
offices  on  July  7, 1998.  This  material 
describes  activities  eligible  for 
discretionary  funding,  the  application 
proccess,  and  criteria  used  to  evaluate 
candidate  projects. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Eugene  Johnson,  HEP-10,  (202)366- 
2071;  or  Mr.  Bob  Black,  HCC-32,  Office 
of  the  Chief  Coimsel,  (202)366-1359, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington.  D.C. 
20590-0001.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  for  Federal  hoUdays. 

SUPPLEMB«TARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 


(202)512-1661.  Internet  users  may  reach 
the  Federal  Register's  home  page  at: 
http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Background 

The  TEA-21  (Pub.  L.  105-178. 112 
Stat.  107)  implementation  guidance 
published  in  this  Federal  Register 
notice  is  provided  for  informational 
purposes.  Specific  questions  on  any  of 
the  material  published  in  this  notice 
should  be  directed  to  the  appropriate 
contact  person  named  in  the  caption 
FOR  FURTHER  INFORMATION  CONTACT. 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 

Issued  on:  September  10, 1998. 
Kenneth  R.  Wykle,  ^~^ 

Federal  Highway  Administration 
Administrator. 

The  text  of  the  FHWA  guidance 
memorandum  follows: 

Action:  Request  for  Projects  for  Fiscal  Year 
(FY)  1999  Scenic  Byways  Discretionary 
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Funds  (Reply  due:  September  1, 1998)  Date: 
July  7, 1998. 

Associate  Administrator  for  Program 
Development,  Regional  Administrators, 
Division  Administrators,  Federal  Lands 
Highway  Program  Administrator  Reply  to 
Attn,  of:  HEP-10. 

The  Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  makes  scenic  byways 
discretionary  funds  available  to  undertake 
eligible  projects  along  highways  designated 
as  National  Scenic  Byways,  All-American 
Roads,  or  State  scenic  byways.  Attached  is 
the  application  information  for  these  funds. 
All  applications  must  be  submitted  to  the 
division  offices  by  August  21, 1998,  and 
forwarded  to  the  Headquarters  office  (HEP- 
10)  by  September  1, 1998. 

We  recently  allocated  $7  million  of  the 
S23.5  million  available  for  FY  1998.  As  a 
result,  there  is  approximately  S16.5  milUon 
of  FY  1998  funds  remaining.  We  had 
originally  intended  to  allocate  these 
additional  FY  1998  funds  to  projects  selected 
from  the  previously  submitted  FY  1998 
candidates.  Because  we  are  in  the  last  quarter 
of  FY  1998,  we  have  instead  decided  to 
combine  the  available  FY  1998  and  FY  1999 
funds  in  one  solicitation.  Those  projects 
submitted  for  FY  98  grants  that  were  not 
funded  from  the  S7  million  do  not  need  to 
be  resubmitted  by  the  States.  They  will  be 
considered  for  fiuiding  under  this  FY  1999 
action. 

With  this  memorandiun,  we  are  requesting 
submission  of  eligible  candidate  projects  for 
FY  1999  scenic  byways  discretionary  funds. 
A  total  of  $23.5  million  is  provided  in  TEA- 
21  for  FY  1999  grants  and  technical 
assistance  activities.  The  full  amount  of  these 
funds  along  with  the  carryover  funds  from 
FY  1998  are  being  combined  to  make 
approximately  S40  million  available  for  the 
FY  1999  grant  program. 

Priority  consideration  will  be  given  to 
those  roads  that  have  been  designated  as 
National  Scenic  Byways  or  All-American 
Roads.  However,  roads  designated  as  State 
Scenic  Byways  before  August  21, 1998, 
through  legislation  or  some  other  official 
declaration  for  their  scenic,  historic, 
recreational,  cultural,  archaeological,  or 
natural  qualities  are  eligible  for  funding 
consideration. 

While  the  States  have  until  August  21, 
grant  applications  should  be  submitted  as 
soon  as  possible.  Early  submissions  will 
allow  for  the  expeditious  completion  of  the 
review  process  and  an  opportunity  for  the 
States  to  resolve  any  issues  discovered 
-during  the  review  that  would  otherwise  affect 
approval  of  the  requested  funds. 

If  you  have  any  questions,  please  contact 
Mr.  Eugene  Johnson  at  (202)  366-2071. 

Signed: 
Henry  H.  Rentz  for  Thomas  J.  Ptak 

Attachment — ^National  Scenic  Bjrways 
Program  Discretionary  Grant 
Application  Procedures 

Eligibility 

The  infoimation  contained  in  this  section 
serves  as  guidance  in  identifying  the  specific 
work  activities  that  are  recognized  as  eligible 
projects  under  the  Scenic  Byways  Program  in 


accordance  with  Section  1219  of  the 
Transportation  Equity  Act  for  the  21st 

Century  (TEA-21). 

(1)  Planning,  design,  and  development  of  a 
State  scenic  byway  program 

This  applies  to  those  States  that  are  about 
to  establish  or  that  may  be  in  the  early 
development  of  their  scenic  byways 
programs.  All  related  project  activities  must 
yield  information  and/or  provide  related 
work  that  would  impact  upon  the  statewide 
scenic  byways  program. 

Eligible  projects  may  focus  on  an 
individual  scenic  byway,  only  if  the 
information  obtained  from  the  work  activity 
could  be  used  in  determining  the  makeup 
and  design  of  the  overall  State  program. 

Program  activities  associated  with 
planning,  design,  and  development  include: 

•  Research  or  studies  leading  to  the 
development  of  designation  criteria,  the 
structure  of  the  State's  scenic  byways 
program  and  designation  process,  and  the 
development  of  themes  for  byways  on  a 
statewide  basis. 

•  Technical  assistance  (workshops, 
conferences,  seminars,  program  coordination) 
to  specifically  provide  awareness  and 
education  alwut  the  management,  operation, 
and  development  of  the  scenic  byways 
pn^ram  to  people  involved  in  the  program 
process. 

•  Activities  associated  with  identifying 
and  planning  tourist  amenities  on  scenic 
byways  on  a  statewide  basis. 

•  Activities  associated  with  assessing  the 
economic  impacts  of  an  individual  byway  or 
a  statewide  program  of  byways. 

(2)  Develop  and  Implement  a  Corridor 
Management  Plan  to  Maintain  the  Scenic, 
Historical,  Recreational,  Cultural,  Natural, 
and  Archaeological  Characteristics  of  a 
Byway  Corridor  While  Providing  for 
Accommodation  of  Increased  Tourism  and 
Development  of  Related  Amenities 

Corridor  management  plans  provide  a 
comprehensive  understanding  of  the  route 
and  the  community's  plans  to  preserve  and 
enhance  it.  Eligible  activities  under  this 
category  include;  inventory,  public  meetings, 
maps,  and  preparation  and  printing  of  the 
report. 

Applicants  must  address  the  14  points  of 
corridor  management  planning  as  published 
in  the  Federal  Register  in  the  May  1995 
Interim  Policy. 

(3)  Safety  Improvements  to  a  State  Scenic 
Byway,  National  Scenic  Byway,  or  All- 
American  Road  to  the  Extent  That  the 
Improvements  are  Necessary  to 
Accommodate  Increased  Traffic  and  Changes 
in  the  Types  of  Vehicles  Using  the  Highway 
as  a  Result  of  the  Designation. 

These  improvements  are  construction 
features  necessary  to  correct  safefy  problems. 
They  are  restricted  to  designated  scenic 
byways  and  must  be  the  direct  result  of 
increased  traffic  and/or  changes  in  the  types 
of  vehicles  using  the  highway.  The  safety 
improvements  are  only  considered  eligible 
when  they  arise  as  a  result  of  the  highway's 
designation  as  a  scenic  byway. 


(4)  Construction  Along  a  Scenic  Byway  of 
Facilities  for  the  use  of  Pedestrians  and 
Bicyclists,  Rest  Areas,  Turnouts,  Highway 
Shoulder  Improvements,  Passing  Lanes. 
Overlooks,  and  Interpretive  Facilities 

All  the  related  facilities  identified  under 
this  category  must  be  constructed  within  or 
immediately  adjacent  to  the  right-of-way^f 
the  scenic  byway.  The  facilities  must  be 
'directly  related  to  the  scenic  byway. 
Interpretive  facilities  must  relate  to  the 
scenic,  historic,  cultural,  archeological, 
recreational,  or  natural  qualities  which 
contributed  to  the  highway's  designation  as 
a  scenic  byway.  They  may  not  be  established 
as  general  tourist  information  centers. 

(5)  Improvements  to  the  Scenic  Byway  That 
Will  Enhance  Access  to  a  Recreation  Area, 
Including  Water-Related  Recreation 

All  eligible  project  improvements  are 
focused  on  construction  and  related  work 
activities  that  provide  access  from  the  scenic 
byway.  In  this  instance,  all  improvements 
must  be  related  construction  modifications 
that  are  made  to  the  highway  to  enhance 
existing  access  to  recreational  areas. 
Improvements  are  confined  to  the  right-of- 
way  of  the  scenic  byway.  However,  the 
acquisition  of  additional  right-of-way  along 
the  byway  is  permitted,  when  wairanted,  to 
accommodate  access  improvements  to  the 
byway. 

(6)  Protection  of  Scenic,  Historical, 
Recreational,  Cultural,  Natural,  and 
Archaeological  Resources  in  an  Area 
Adjacent  to  a  Scenic  Byway 

Resource  protection  applies  only  to  those 
properties  that  contribute  to  the  qualities  for 
which  the  highway  has  been  designated  as  a 
scenic  byway.  The  properties  must  be  located 
directly  adjacent  to  the  scenic  byway. 
Resource  protection  involves  use-restrictions 
that  are  in  the  form  of  easements.  However, 
the  purchase  of  the  resource  could  be 
considered  only  after  it  has  been  determined 
that  all  other  protection  measures  are 
unsuccessful.  Protection  of  a  resource 
encompasses  neither  rehabilitation  nor 
renovation  of  a  property. 

(7)  Developing  and  Providing  Tourist 
Information  to  the  Public,  Including 
Interpretive  Information  Abouf  the  Scenic 
Byway 

All  information  must  be  associated  with 
the  State's  scenic  byways.  It  could  provide 
information  relating  to  the  State's  total 
network  of  scenic  byways  or  it  could  address 
a  specific  byway's  intrinsic  qualities  and/or 
related  user  amenities.  All  interpretive 
information  should  familiarize  the  tourists 
with  the  qualities  that  are  important  to  the 
highway's  designation  as  a  scenic  byway. 
Tourist  information  can  be  in  the  fonn  of 
signs,  brochures,  pamphlets,  tapes,  and 
maps.  Product  and  business  advertising  are 
not  pennitted  on  tourist  information  that  has 
been  developed  with  grant  funds  received 
under  the  scenic  byways  program.  The 
National  Scenic  Byways  Program  logo  should 
be  used  on  all  printed  material,  audio  and 
video  tapes,  interpretive  exhibits,  and  kiosks. 
FHWA  should  be  recognized  as  a  funding 
source  on  all  interpretive  and  information 
products. 
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(8)  Development  and  Implementation  of  a 
Scenic  Byway  Marketing  Program 

Development  and  implementation  of  a 
marketing  program  includes:  byway 
marketing  plans  (if  not  previously  developed 
in  corridor  management  plan);  advertising, 
trade  show  exhibits  and  registration,  press 
kits,  marketing  research,  hospitality  training, 
and  development  of  videos.  For  funding 
purposes,  lists  of  trade  shows  with  associated 
costs  for  each  must  be  provided  with  the 
application.  The  National  Scenic  Byways 
Program  logo  should  be  used  on  all  printed 
material,  videos,  exhibits,  and  other 
collateral  products.  FHWA  should  be 
recognized  as  a  funding  source  on  all 
marketing  products. 

All  projects  must  be  specific  to  the 
byway(s)  and  FHWA  encourages  those 
projects  that  include  multiple  byways  either 
within  a  state  system  or  within  a  region 
(multi-state).  Implementation  projects  will 
not  be  funded  without  the  completion  of  a 
marketing  plan  and  projects  must  be 
consistent  with  the  plan.  Target  markets 
should  be  identified  prior  to  application  and 
the  project  narrative  should  clearly 
demonstrate  how  that  market  will  be  reached 
through  implementation  of  the  proposed 
project.  Include  evaluation  and/or  tracking 
methods  to  be  implemented  for  the  proposed 
project,  where  applicable. 

n.  Selection  Criteria 

To  evaluate  the  submitted  candidate 
project  for  selection,  we  will  be  considering 
several  criteria.  The  following  statutory 
criteria  are  found  in  Section  1219  of  TEA-21: 

1.  The  funds  shall  be  allocated  among  the 
States  to: 

"(A)  implement  projects  on  highways 
designated  as  National  Scenic  Byways,  All- 
American  Roads,  or  as  State  scenic  byways; 
and 

(B)  plan,  design,  and  develop  a  State  scenic 
byway  program." 

2.  We  are  required  to  give  priority  to: 
"(A)  Each  eligible  project  that  is  associated 

with  a  highway  that  has  been  designated  as 
a  National  Scenic  Byway  or  Ail-American 
Road  and  that  is  consistent  with  the  corridor 
management  plan  for  the  byway; 


(B)  Each  eligible  project  along  a  State- 
designated  scenic  byway  that  is  consistent 
with  the  corridor  management  plan  for  the 
byway,  or  is  intended  to  foster  the 
development  of  such  a  plan,  and  is  carried 
out  to  make  the  byway  eligible  for 
designation  as  a  National  Scenic  Byway  or 
Ail-American  Road;  and 

(C)  Each  eligible  project  that  is  associated 
with  the  development  of  a  State  scenic 
byway  program." 

Although  there  are  no  regulatory  criteria 
for  selection  of  Scenic  Byway  discretionary 
projects,  the  following  criteria  are  also 
considered  in  the  evaluation  of  candidates 
for  this  program: 

1.  Project  Type:  In  selecting  projects  for 
funding,  preference  is  given  to  project  types 
in  the  following  order: 

a.  State  program  development  and  safety 
improvements 

b.  Byway  interpretation 

c.  Highway  improvements 

2.  Funding  Expenditures:  The  timely  use  of 
scenic  byways  funds  generally  indicates  how 
successhil  a  State  has  been  in  meeting  its 
project  work  plan.  States  showing  greater 
progress  toward  the  completion  of  prior 
approved  projects  are  better  positioned  to 
initiate  new  projects  and  show  a  greater  need 
for  additional  funding. 

3.  Leveraging  of  Private  or  other  public 
funding:  Because  the  annual  request  for 
funding  far  exceed  the  available  scenic 
byw'ays  discretionary  funds,  commitment  of 
other  funding  sources  to  complement  the 
requested  discretionary  funding  is  an 
important  fectbr. 

m.  Submission  Requirements 

In  order  for  each  funding  request  to  be 
properly  evaluated,  a  standard  format  is  used 
for  the  Scenic  Byways  grant  applications. 

Project  Information 

The  information  identified  in  these 
sections  must  be  prepared  for  each  project 
submitted  by  the  State.  Information  is 
provided  below  on  each  of  the  sections  for 
clarity. 

Section  A:  Program  Requirements 

This  section  provides  verification  of  the 
State  Scenic  Byways  Program  and  identifies 


the  scenic  byways  coordinator,  agency,  and 

address. 

Section  B:  Project  Name  &  Location 

This  section  identifies  the  State  project  and 
the  byway. 

•  Project  Name:  A  brief  descriptor  of  the 
project  (e.g..  Rocky  Top  Scenic  Byway: 
Bicycle  and  Pedestrian  Facility). 

•  Project  Number:  The  priority  number 
assigned  by  the  State  (01,  02,  etc.). 

•  Project  Location:  The  place  within  the 
State  where  project  activities  will  occur 
(statewide.  Orange  County,  or  Town  of 
Paloma  to  Bridgeport  city  limits). 

•  Date  of  State  Byway  Designation:  Must 
be  given  for  each  byway  on  which  project 
activities  occur  (e.g.,  the  State  designation 
occurred  March  2, 1990  while  ano^er 
organization  designated  earlier:  USPS 
designation  October  18, 1989). 

•  Scenic  Byways  Associated  with  the 
Project  names  and  route  numbers  must  be 
provided. 

•  U.S.  Congressional  Districts:  Names  and 
corresponding  districts  are  required.  For 
statewide  projects  say  "All." 

•  Identify  the  appropriate  quality(s)  for 
which  your  route  was  designated. 

Section  C:  Project  Description 

The  information  provided  here  is  a 
narrative  description  of  the  work  to  be 
performed  and  the  location  of  the  project.  It 
must  be  self-explanatory. 

Section  D:  Work  Plan  &  Time  Table 

Provide  a  detailed  work  plan  for  each 
project  describing  the  chronological  steps 
that  will  be  taken. 

Section  E:  Project  Priority 

This  should  describe  how  the  project  meets 
the  project  priorities. 

Section  F:  Project  Type 

Identify  which  of  the  eight  (8)  eligible 
project  types  the  project  represents. 

Section  G:  Project  Fimding 

This  represents  the  total  costs  for  each 
project  and  must  be  prepared  as  indicated  in 
the  following  Project  Budget  Summary  Table: 


Project  breakdown 

Third  Party  Donations— To  be  completed  wtien  State  share  includes 
third  party  donations 

^   .            .      .           M . 

Total  project 
cost  (100%) 

Federal 

share  (80% 

max.) 

State  share 
(20%  min.) 

Project  number  &  name  04: 
Rat  Rock  Scenic  Byway: 
Shining  Rock  Falls  Over- 
look 

Third  party  match 
source(s) 

Match  type 

Match  value 

wosk .:. 

Interpretive  Panels  (3)  

Right-of-Way  purchase 

Parking  k>t  construction 
and  paving. 

Project  Total 

$4,000 

5.625 

6,000 
30,000 

$45,625 

$3,200 

4,500 

4,800 
24,000 

$36,500 

$800 

1.125 

1.200 
6,000 

$9,125 

Redwing  Lumber  Com- 
pany. 
Sioht  Desian  Co 

Constructkxi  Materials, 

lumber. 
Design  Services  12hrs 

$300 
600 

ABC  Construction  

Labor  &  Materials  for  site 
preparation  &  drainage 
systems  installatnn. 
ionatk)n  Total 

6.000 

Third  Party  0 

$6,900 

Section  H:  Intrinsic  Quality  Protection 

Provide  an  explanation  of  how  the  project 
will  protect  the  scenic,  historical, 
recreational,  cultural,  natural,  and 


archaeological  integrity  of  the  highway  and 
adjacent  areas. 


Section  I:  Matching  Funds  Certification 

The  State  Scenic  Byway  Agency  must 
substantiate  that  the  matching  funds  are 


!-A /ir_l 
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available  for  the  project  and  sign  in  this 
section  after  confirmation  is  made. 

Section  J:  Project  Coordinator 

This  should  be  either  the  State  Scenic 
Byways  Coordinator  or  the  local  person  or 
agency  in  charge  of  the  project. 

(FR  Doc.  98-24914  Filed  9-17-98;  8:45  am) 
BILUNQ  CODE  4910-22-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Guidance  for  Fiscal  Year  1999 
Interstate  Discretionary  (ID)  Funds 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice. 

SUMMARY:  This  document  publishes 
guidance  for  distribution  of  Fiscal  Year 
1999  Interstate  Discretionary  (ID)  Funds. 
Materials  on  this  topic  were  issued  to 
FHWA  region  and  division  offices  on 
July  16, 1998.  This  material  describes 
activities  eligible  for  Interstate 
discretionary  funding,  the  application 
process,  and  criteria  used  to  evaluate 
candidate  projects. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Cecilio  Leonin,  HNG-12,  (202)366- 
4651;  or  Mr.  Wil  Baccus.  HCC-32, 
Office  of  the  Chief  Counsel,  (202)366- 
1396,  Federal  Highv/ay  Administration. 
400  Seventh  Street,  SW.,  Washington, 
D.C.  20590-0001.  Office  hours  are  from 
7:45  a.m.  to  4:15  p.m.,  e.t..  Monday 
through  Friday,  except  for  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
(202)512-1661.  Internet  users  may  reach 
the  Federal  Register's  home  page  at: 
http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Background 

Guidance  pubUshed  in  this  Federal 
Register  notice  is  provided  for 
informational  purposes.  Specific 
questions  on  any  of  the  material 
published  in  this  notice  should  be 
directed  to  the  appropriate  contact 
person  named  in  the  caption  FOR 
FURTHER  INFORMATION  CONTACT. 

Authority:  23  U.S.C  315;  49  CFR  1.48. 


Issued  on:  September  10, 1998. 
Kenneth  R.  Wykle, 

Federal  Highway  Administration 
Administrator. 

The  text  of  the  FHWA  guidance 
memorandiun  follows: 

ACTION:  Request  for  Projects  for  Fiscal 
Year  1999  Interstate  Discretionary  (ID)  Funds 
(Reply  Due:  September  15, 1998),  July  16, 
1998 

Associate  Administrator  for  Program 
Development,  Regional  Administrators, 
Division  Administrators,  HNG-12 

The  final  set-aside  of  ID  funds  occurred 
with  the  FY  1996  IC  apportionment. 
However,  there  is  presently  available  a 
balance  in  ID  funds  of  about  $63.4  million 
which  have  been  carried  over  from  prior 
years.  These  ID  fiinds  were  held  in  reserve 
by  FHWA  to  pay  for  its  operating  expenses 
in  accordance  with  the  provisions  of  Section 
4(a)(1)(A)  of  the  Surface  Transportation 
Extension  Act  of  1997  (STEA).  With  the 
enactment  of  the  Transportation  Equity  Act 
for  the  21st  Century  (TEA-21)  these  ID  funds 
are  now  available  for  distribution. 

On  June  11, 1997  (before  the  enactment  of 
the  STEA),  FHWA  issued  a  solicitation 
memorandum  seeking  applications  from  the 
States  for  these  ID  funds.  No  action  was  taken 
on  these  applications,  however,  as  a  result  of 
the  above  legislation.  Because  the  funding 
needs  for  previously  received  applications 
may  have  changed  and  other  potential 
applications  could  be  possible  at  this  time, 
we  are  now  again  soliciting  applications  for 
these  ID  funds. 

Please  work  with  the  States  to  identify 
viable  projects  to  assure  high  quality 
candidates  following  the  revised  procedures 
outlined  below.  Also,  any  candidates 
submitted  in  response  to  our  June  11, 1997, 
solicitation  memorandum  should  be 
resubmitted  if  the  State  desires  the  project  to 
continue  to  be  considered. 

Interstate  Discretionary  (ID)  Funds 

Eligibility 

As  in  past  years,  only  work  eligible 
under  the  provisions  of  the  Federal-Aid 
Highway  Act  of  1981  and  included  in 
the  1981  Interstate  Cost  Estimate  is 
eligible  for  ID  funding. 

The  ID  funding  request  must  be  for 
ready-to-go  projects  in  States  which 
have  obligated  or  will  obligate  during 
FY  1999  all  available  IC  and  ID  funds. 
AppUcations  should  be  submitted  only 
for  projects  which  will  be  ready  for 
authorization  by  September  1, 1999;  and 
in  the  case  of  construction  projects, 
construction  must  begin  within  90  days 
of  obUgation.  Requests  may  include 
conversion  of  projects  previously 
authorized  as  advance  construction 
Interstate  projects  pursuant  to  Section 
115  of  23  U.S.C. 

Selection  Criteria 

To  evaluate  the  submitted  candidates 
for  selection,  we  will  be  considering 


several  criteria.  Although  there  are  no 
statutory  or  regulatory  criteria  for 
selection  of  ID  projects,  the  following 
criteria  are  so  considered  in  the 
evaluation  of  candidates  for  this 
program: 

1.  Segments  not  open-to-traffic — 
Consideration  will  be  given  to  eligible 
projects  that  will  close  gaps  in  the 
Interstate  System. 

2.  State  priorities — For  States  that 
submit  more  than  one  project,  we  give 
consideration  to  the  individual  State's 
priorities  if  specified. 

3.  Leveraging  of  private  or  other 
pubhc  funding— Because  the  requests 
for  funding  usually  far  exceed  the 
available  ID  funds,  commitment  of  other 
funding  sources  to  complement  the 
requested  ID  funds  is  an  important 
factor. 

In  addition  to  the  above  criteria, 
project  selection  will  also  consider 
national  geographic  distribution  among 
all  of  the  discretionary  programs  as  well 
as  congressional  direction  or  guidance 
provided  on  specific  projects  or 
programs. 

Submission  Requirements 

Although  there  is  no  prescribed 
format  for  a  project  submission,  the 
following  information  must  be  included 
in  the  application  to  properly  evaluate 
the  candidate  projects.  TTiose 
apphcations  that  do  not  include  these 
items  will  be  considered  incomplete 
and  returned. 

1.  State. 

2.  Federal-Aid  Project  Number. 

3.  Description  of  Project— Describe 
the  project  work  to  be  completed  imd^ 
this  request. 

4.  Project  Location — Describe  the 
specific  location  of  the  project, 
including  route  number  and  mileposts, 
if  applicable. 

5.  County  or  Counties  in  which  the 
project  is  located. 

6.  U.S.  Congressional  District  No.(s)  in 
which  the  project  is  located. 

7.  U.S.  Congressional  District 
Member's  Name(s). 

8.  On  Gap  or  Open  to  Traffic  Segment 

9.  Project  Plan  Status— PS  &  E  status. 

10.  Estimated  Authorization  Date 
(month/year). 

11.  Estimated  Construction  Startup 
Date  (month/year). 

12.  Total  Project  Cost. 

13.  Amount  of  ID  fimds  requested — 
Indicate  ambimt  of  ID  funds  being 
requested.  If  a  State  is  willing  to  accept 
partial  funding  of  this  amoimt,  that 
should  be  indicated. 

14.  An  ObUgation  Schedule — 
Demonstrate  how  the  State  will  obligate 
in  FY  1999  all  available  IC  and  ID  funds. 

15..  Commitment  of  Other  Fimds — 
Indicate  the  amounts  and  sources  of  any 
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private  or  other  public  funding  being 
provided  as  part  of  this  project.  Only 
indicate  those  amounts  of  funding  that 
are  firm  with  documented 
commitments.  The  submission  must 
include  written  confirmation  of  these 
commitments  firom  the  entity 
controlling  the  funds. 

16.  Previous  Interstate  Discretionary 
(ID)  Fimding — Indicate  the  amount  and 
fiscal  year  of  any  previous  ID  funds 
received  for  the  project. 

17.  Future  Funding  Needs — Indicate 
the  estimated  future  funding  needs  for 
the  project,  the  items  of  work  to  be 
completed  and  projected  scheduling. 

18.  Talking  Points  Briefing — ^A  one- 
page  talking  points  paper  covering  basic 
project  information  for  each  candidate 
project  submitted  for  ID  funding  is 
needed  for  use  by  the  Office  of  the 
Secretary  for  the  congressional 
notification  process  in  the  event  a 
project  is  selected  for  funding.  For  your 
guidance  a  sample  paper  is  attached  to 
this  memorandum. 

Division  Office  Responsibilities 

In  order  to  ensure  that  the  submitted 
candidate  projects  are  complete  and 
properly  prepared,  the  division  office 
must: 

1.  Provide  the  information  regarding 
project  eligibility,  selection  criteria  and 
submission  requirements  to  the  State 
transportation  agency,  and 

2.  Review  all  candidate  project 
applications  submitted  by  the  State 
prior  to  sending  them  to  this  office  to 
ensure  that  they  are  complete  and  meet 
the  above  requirements. 

We  are  requesting  that  candidate 
project  submissions  be  forwarded  to  the 
Chief,  Federal-Aid  and  Design  Division, 
HNG-12,  not  later  than  September  15, 
1998.  Projects  received  after  this  date 
may  not  receive  full  consideration. 

When  sending  in  candidate  projects, 
the  States  must  understand  that  any 
qualified  project  may  or  may  not  be 
selected  and  it  may  be  necessary  to 
supplement  allocated  ID  funds  vsrith 
other  Federal-aid  and/or  State  funds  to 
construct  a  section  of  highway  which 
will  be  usable  to  the  traveling  public  in 
as  short  a  period  of  time  as  possible. 

Allocations  of  ID  funds  shall  remain 
available  until  expended.  Obligation 
limitation  will  be  distributed  with  each 
allocation  of  funds. 

As  a  reminder,  any  requests  to  adjust 
the  amount  of  ID  funds  allocated  to  a 
previously  approved  project  must  be 
forwarded  in  writing  to  the  Chief, 
Federal-Aid  and  Design  Division,  HNG- 
12,  for  approval.  Furthermore,  funds 
ft-om  unobligated  allocations  or  project 
underruns  cannot  be  used  for  another  ID 
project  without  the  written  approval  of 


the  Chief,  Federal-Aid  and  Design 
Division. 

Questions  concerning  preparation  of 
applications  and  other  matters  may  be 
directed  to  Mr.  Cedlio  Leonin  of  the 
Federal-Aid  and  Design  Division,  HNG- 
12.  telephone  (202)  366-4651. 
Signed  by  Thomas  J.  Ptak. 

Attachment — Sample  Talking  Points 
Briefing  for  Secretary  Slater 

Note:  These  talking  points  will  be  used  by 
the  Office  of  the  Secretary  in  making 
congressional  notincation  contacts.  Since 
some  of  the  recipients  of  the  calls  may  not 
be  closely  familiar  with  the  highway 
program,  layman's  language  should  be  used 
to  the  extent  possible.  Information  contained 
in  the  talking  points  may  be  used  by  a 
member  of  Congress  in  issuing  a  press  release 
announcing  the  discretionary  allocation. 

Interstate  Discretionary  (ID)  Funds 

Grantee:  <List  full  name  of  State  Highway 

Agency> 
Project  No:  ID-xxx-x(xxx) 

<List  each  project  number  in  this  format> 
FHWA  Funds:  $xx,xxx,xxx.  <If  more  than 

one  project,  also  show  cost  for  each> 

•  These  two  projects,  in  conjunction  with 
a  currently  active  contract,  complete  the 
reconstruction  and  widening  of  the  existing 
four-lane  I-xx  through  Any  town.  Your  State. 
Project  ID-xxx-x(xxx)  extends  along  I-xx 
from  U.S.  25  (Augusta  Road)  to  the  Reedy 
River,  a  distance  of  2.2  miles.  Project  ID- 
xxx-y(yyy)  extends  along  I-xx  from  Highway 
20  to  U.S.  25,  a  distance  of  1.8  miles. 

•  Project  ID-xxx-x(xxx)  is  in 
Congressional  district  <add  number  and 
member's  name>.  Project  ID-xxx-y(yyy)  is  in 
Congressional  district  <add  niunber  and 
member's  name>. 

•  These  two  projects,  along  with  a  new 
interchange  on  I-ZZZ  in  Richland  County 
will  complete  the  Interstate  System  in  <Your 
State>. 

•  Both  projects  provide  for  the  addition  of 
a  general  purpose  lane  in  each  direction  and 
resurfacing  of  the  entire  roadway.  Also 
included  are  upgraded  traffic  signs  and 
roadside  safety  features.  The  completed 
facility  will  provide  for  three  lanes  of  traffic 
in  each  direction. 

•  These  projects  will  be  advertised  for 
construction  in  <month/year>  and  are 
scheduled  for  completion  in  <month/year>. 

<Try  to  add  a  bullet  or  two  which  indicates 
an  interesting  facet  of  the  project,  such  as  the 
two  bullets  which  follow.> 

•  Project  ID-xxx-y(yyy)  also  includes  the 
creation  of  zz  acres  of  replacement  wetlands 
as  an  environmental  mitigation. 

•  Project  ID-xxx-x(xxx)  will  be  the  second 
project  in  the  State  to  incorporate  the  formal 
"Partnering"  process  in  an  effort  to  foster  an 
environment  of  cooperation  between  the 
State  and  the  contractor. 

[FR  Doc.  98-24915  Filed  9-17-98;  8:45  am] 

BILUNQ  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting  Agenda 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice. 

summary:  This  notice  provides  the 
agenda  for  a  public  meeting  at  which 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  will  describe 
and  discuss  specific  research  and 
development  projects. 
DATES  AND  TIMES:  As  previously 
announced,  NHTSA  will  hold  a  public 
meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  September  17, 
1998,  beginning  at  1:30  p.m.  and  ending 
at  approximately  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Tysons  Westpark  Hotel,  8401 
Westpark  Drive,  McLean,  Virginia. 
SUPPLEMENTARY  INFORMATION:  This 
notice  provides  the  agenda  for  the 
twenty-first  in  a  series  of  public 
meetings  to  provide  detailed 
information  about  NHTSA's  research 
and  development  programs.  This 
meeting  will  be  held  on  September  17, 
1998.  The  meeting  was  announced  on 
August  14, 1998  (63  FR  43740).  For 
additional  information  about  the 
meeting,  consult  that  annoimcement. 

Starting  at  1:30  p.m.  and  concluding 
by  5:00  p.m.,  NHTSA's  Office  of 
Research  and  Development  will  discuss 
the  following  topics: 
EDR  Briefing  by  General  Motors 
Crash  Test  Procedures  Analysis 
Injury  Criteria  Development, 
Status  of  Special  Crash  Investigations. 

NHTSA  has  based  its  decisions  about 
the  agenda,  in  part,  on  the  suggestions 
it  received  in  response  to  the 
announcement  published  August  14, 
1998. 

As  annoimced  on  August  14, 1998,  in 
the  time  remaining  at  the  conclusion  of 
the  presentations,  NHTSA  will  provide 
answers  to  questions  on  its  research  and 
development  programs,  where  those 
questions  have  been  submitted  in 
writing  to  Rajonond  P.  Owings,  Ph.D., 
Associate  Administrator  for  Research 
and  Development,  NRD-01,  National 
Highway  Traffic  Safety  Administration, 
Washington,  DC  20590.  Fax  number: 
202-366-5930. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
I.  Gibbons,  Staff  Assistant,  Office  of 
Research  and  Development,  400 
Seventh  Street,  S.W.,  Washington,  DC 
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20590.  Telephone:  202-366-4862.  Fax 
number:  202-366-5930. 

Issued:  September  14, 1998. 

Raymond  P.  Owings, 

Associate  Administrator  for  Research  and 
Development. 

(FR  Doc.  98-25014  Filed  9-17-98;  8:45  ami 

BILUNG  CODE  4t10-69-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

Indexing  the  Annual  Operating 
Revenues  of  Railroads 

This  Notice  sets  forth  the  annual 
inflation  adjusting  index  nimibers 
which  are  used  to  adjust  gross  annual 
operating  revenues  of  railroads  for 
classification  purposes.  This  indexing 
methodology  wdll  insure  that  regulated 
carriers  are  classified  based  on  real 
business  expansion  and  not  from  the 
effects  of  inflation.  Classification  is 
important  because  it  determines  the 
extent  of  reporting  for  each  carrier. 

The  railroad's  inflation  factors  are 
based  on  the  aimual  average  Railroad's 
Freight  Price  Index.  This  index  is 
developed  by  the  Bureau  of  Labor 
Statistics  (BLS).  This  index  will  be  used 
to  deflate  revenues  for  comparison  with 
established  revenue  thresholds. 

The  base  year  for  railroads  is  1991. 
The  inflation  index  factors  are  presented 
as  follows: 


Railroad  freight 
index 

Index 

Deflator 
percent 

1991  

409.5 

411.8 

415.5 

418.8 

418.17 

417.46 

419.67 

MOO  00 

1992  „... 

1993  

1994  

99.45 
98.55 
97  70 

1995  „ 

97.85 
98  02 

1997  

97.50 

^  Ex  Parte  No.  492,  Montana  Rail  Link.  Inc., 
and  Wisconsin  Central  Ltd.,  Joint  Petition  For 
Rulemaking  With  Respect  To  49  CFR  1201,  8 
I.C.C.  2d  625  (1992),  raised  the  revenue  clas- 
sification level  for  Class  I  railroads  from  $50 
million  to  $250  million  (1991  dollars),  effective 
for  the  reporting  year  t)eginning  January  1, 
1992.  The  Class  II  threshold  was  also  revised 
to  reflect  a  rebasing  from  $10  million  (1978 
dollars)  to  $20  million  (1991  dollars). 

EFFECTIVE  DATE:  January  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Decker  (202)-565-1531.  (TDD  for 
the  hearing  impaired:  (202)  565-1695) 


By  the  Board,  Vernon  A.  Williams, 
Secretary. 

Vernon  A.  Williams. 

Secretory. 

(FR  Doc.  98-25094  Filed  9-17-98;  8:45  am] 

BILUNQ  CODE  491S-0IM> 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  Na  AB-57  (Sub-No.  47X)] 

Soo  Line  Railroad  Company- 
Abandonment  Exemption — in 
Hennepin  County,  MN 

Soo  Line  Railroad  Company  (Soo)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  an 
approximately  .10-mile  line  of  its 
railroad  known  as  the  Minneapolis 
Terminal  Line  between  milepost  4.09+/ 
-near  the  western  edge  of  Colfax  Avenue 
North  to  milepost  4.19-t-/-near  the 
western  edge  of  Aldrich  Avenue  North, 
in  Minneapolis,  Hennepin  County,  MN. 
The  line  traverses  United  States  Postal 
Service  Zip  Code  55405. 

Soo  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (envirorunental  reports),  49  CFR 

1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment—  Goshen,  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  afliected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  October  18, 1998,  imless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 


environmental  issues, '  formal 
expressions  of  intent  to  file  an  OFA 
.  under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  September  28, 
1998.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  October  8, 
1998,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary.  Case 
Control  Unit.  1925  K  Street,  N.W., 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Larry  D.  Stams,  Esq., 
Leonard,  Street  and  Deinard 
Professional  Association,  150  South 
Fifth  Street,  Suite  2300,  Miimeapolis, 
MN  55402. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Soo  has  filed  an  environmental  report 
which  addresses  the  effects  of  the 
abandonment,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  September  23.  1998. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  Transportation  Board. 
Washington,  DC  20423)  or  by  calling 
SEA.  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  Soo  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  eflected  by 
Soo's  filing  of  a  notice  of  consimimation 
by  September  18, 1999.  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 
Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  September  11, 1998. 


'  The  Board  will  grant  a  stay  if  an  infonned 
decision  on  environmental  issues  (wliether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Senice  Bail  Lines.  5  I.CC.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  Each  offer  of  Hnancial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  SIOOO.  See  49  CFR  1002.2(f)(2S). 
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By  the  Board,  David  M.  Konschnik,    . 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  98-25095  Filed  9-17-98;  8:45  am] 

BtLUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  information 
Collection  Activities;  Comment 
Request 

action;  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Today,  the  Officeaf 
Thrift  Supervision  within  the 
Department  of  the  Treasury  solicits 
comments  on  the  information  collection 
entitled  "Privacy  and  Accuracy  of 
Customer  Account  Information." 
DATES:  Submit  written  comments  on  or 
before  November  17. 1998. 
addresses:  Send  comments  to  Manager, 
EMssemination  Branch,  Records 


Management  and  Information  Policy, 
Office  of  Thrift  Supervision.  1700  G 
Street.  NW..  Washington.  DC  20552. 
Attention  1550-0098.  Hand  deliver 
comments  to  1700  G  Street.  NW.  from 
9:00  A.M.  to  5:00  P.M.  on  business  days. 
Send  facsimile  transmissions  to  FAX 
Number  (202)  906-7755  or  (202)  906- 
6956  (if  the  comment  is  over  25  pages). 
E-mail  to  public.info@ots.treas.gov  and 
include  your  name  and  telephone 
number.  Interested  persons  may  inspect 
comments  at  1700  G  Street.  NW..  from 
9:00  A.M.  until  4:00  P.M.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Reymann.  Policy.  Supervision,  Office  of 
Thrift  Supervision,  1700  G  Street.  NW.. 
Washington.  DC  20552.  (202)  906-5645. 

SUPPLEMENTARY  INFORMATION: 

Title:  Privacy  and  Acciu'acy  of 
Customer  Account  Information. 

OMB  Number:  1550-0098. 

Form  Number:  Not  Applicable. 

Abstract:  This  policy  statement 
reminds  institutions  that  they  have  an 
obligation  to  protect  and  maintain 
confidential  customer  information.  It , 
provides  guidance  on  how  institutions 
should  accomplish  this  protection. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Extension  of  an 
already  approved  collection. 


Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
1200. 

Estimated  Time  Per  Respondent:  41 
average  hours. 

Estimated  Total  Annual  Burden 
Hours:  49.200  hours. 

Request  for  Conunents 

The  OTS  will  siunmarize  comments 
submitted  in  response  to  this  notice  or 
will  include  these  comments  in  its 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
infonnation  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  September  14, 1998. 
Catherine  CM.  Teti, 

Director,  Records  Management  and 
Information  Policy. 

[FR  Doc.  98-25036  Filed  9-17-98;  8:45  am] 
■ILUNQ  CODE  •720-01-P  
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contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Orders  Eligible  for  Post-execution 
Allocation 

Correction 

In  rule  document  98-22933  beginning 
on  page  45699,  in  the  issue  of  Thursday, 


August  27, 1998.  make  the  following 
corrections: 

§  1.35    [Corrected] 

1.  On  page  45710.  in  the  second 
column,  in  paragraph  (a-l)(5)(i)(D).  in 
the  13th  line,  "provided"  should  read 
"provided". 

2.  On  page  45710.  in  the  third 
column,  in  paragraph  (a-l)(5)(ii)(H),  in 
the  first  line,  "government"  should  read 
"governmental". 

3.  On  page  45710,  in  the  third 
column,  in  paragraph  (a-l)(5)(ii)(H),  in 
the  fifth  line,  "supamational"  should 
read  "supranational". 

4.  On  page  45710,  in  the  third 
column,  in  paragraph  (a-l)(5)(ii)(I),  in 
the  7th  line,  "hehaU:"  should  read 
"behalf;". 

BILUNG  CODE  UOS41-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-018^)S-104(M)0] 

Correction  to  Red  Hills  Area  of  Critical 
Environmental  Concern  (ACEC), 
Tuolumne  County 

Correction 

In  notice  document  98-11582 
appearing  on  page  24189  in  the  issue  of 
Friday,  May  1, 1998,  make  the  following 
correction: 

On  page  24189,  in  the  second  column, 
in  the  sixth  line  of  the  land  description, 
"NV4SWV4"  should  read  •NEV4SWV4". 

BILUNQ  CODE  1SO»«1-0 


1^        j 


Friday 

September  18,  1998 


r    1 


T-J 


Part  II 


Department  of 
Transportation 


National  Highway  Traffic  Safety 
Administration 


49  CFR  Parts  571,  585,  587,  and  595 
Federal  Motor  Vehicle  Safety  Standards: 
Occupant  Crash  Protection;  Proposed 
Rule 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571. 585,  587.  and  595 
[Doclcet  No.  NHTSA  9a-4405;  Notice  1] 
RIN2127-AQ70 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  agency  is  proposing  to 
upgrade  the  agency's  occupant 
protection  standard  to  require  advanced 
air  bags.  While  current  air  bags  have 
been  shown  to  be  highly  effective  in 
reducing  overall  fatalities,  they 
sometimes  cause  fatalities  to  out-of- 
position  occupants,  especially  children. 
The  agency's  proposal  would  require 
that  improvements  be  made  in  the 
ability  of  air  bags  to  cushion  and  protect 
occupants  of  different  sizes,  belted  and 
unbelted,  and  would  require  air  bags  to 
be  redesigned  to  minimize  risks  to 
infants,  children,  and  other  occupants. 
The  advanced  air  bags  would  be 
required  in  some  new  passenger  cars 
and  light  trucks  beginning  September  1, 
2002,  and  in  all  new  cars  and  light 
trucks  beginning  September  1,  2005. 
The  agency's  proposal  is  consistent  wi\h 
provisions  included  in  the  NHTSA 
Reauthorization  Act  of  1998  which 
mandate  the  issuance  of  a  final  rule  for 
advanced  air  bags. 

An  appendix  to  this  document 
responds  to  several  petitions  concerning 
requirements  for  air  bag  performance. 
DATES:  Comments  must  be  received  by 
December  17, 1998. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  S.W..  Washington,  D.C. 
20590  (Docket  hours  are  from  10:00  a.m. 
to  5:00  p.m.) 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  about  air  bags  and 
related  rulemakings.  Visit  the  NHTSA 
web  site  at  http://www.nhtsa.dot.gov 
and  select  "Air  Bags"  under  "Popular 
Information." 

For  non-legal  issues.  Clarke  Harper, 
Chief,  Light  Duty  Vehicle  Division, 
NPS-11,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Washington,  DC  20590. 
Telephone:  (202)  366-2264.  Fax:  (202) 
366-4329. 

For  legal  issues.  Edward  Clancy, 
Office  of  Chief  Counsel,  NCC-20, 


National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Telephone: 
(202)  366-2992.  Fax:  (202)  366-3820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Overview  of  Proposed  Requirements 

II.  Executive  Summary 

III.  Statutory  Requirements 

IV.  Safety  Problem  and  the  Agency's 

Remedial  Actions 

A.  Introduction 

B.  Background 

1.  Air  Bags:  Safety  Issues 

a.  Lives  Saved  and  Lost 

b.  Causes  of  Air  Bag  Fatalities 

2.  Air  Bag  Requirements 

C.  Comprehensive  Agency  Plan  to  Address 
Air  Bag  Fatalities 

1.  Interim  Rulemaking  Solutions 

a.  Existing  and  Future  Vehicles-in-Use 

b.  New  Vehicles 

2.  Longer-Tenn  Rulemaking  Solution 

3.  Educational  Efforts;  Child  Restraint  and 
Seat  Belt  Use  Laws 

V.  Technological  Opportunities 

VI.  Proposal  for  Advanced  Air  Bags 

A.  Introduction 

B.  Existing  and  Proposed  Test 
Requirements 

1.  Tests  for  Requirements  to  Preserve  and 
Improve  Occup>ant  Protection  for 
Different  Size  Occupants,  Belted  and 
Unbelted 

a.  Safety  of  Medium  to  Large  Teenagers 
and  Adults 

b.  Safety  of  Small  Teenagers  and  Small 
Adults 

2.  Tests  for  Requirements  to  Minimize  the 
Risk  to  Infants,  Children  and  Other 
Occupants  from  Injuries  and  Deaths 
Caused  by  Air  Bags 

a.  Safety  of  Infants 

b.  Safety  of  3-Year-Old  Children 

c.  Safety  of  6- Year-Old  Children 

d.  Safety  of  Small  Teenage  and  Adult 
Drivers 

C.  Injury  Criteria 

D.  Dummy  Recognition 

E.  Lead  Time  and  Proposed  Effective  Date 

F.  Selection  of  Options 

G.  Availability  of  Retrofit  Manual  On-Off 
Switches 

H.  Warning  Lalwls 
I.  Questions 

VII.  Costs  and  Benefits 

VIII.  Rulemaking  Analyses  and  Notices 

IX.  Request  for  Comments 
Proposed  Regulatory  Text 
Appendix — Response  to  Petitions 

A.  Petitions  Requesting  that  New  Test 
Requirements  be  Added  to  Standard  No. 
208 

B.  Petition  Requesting  Extension  of  the 
Provision  Allowing  On-Off  Switches  for 
Vehicles  without  Rear  Seats  or  with 
Small  Rear  Seats 

C.  Petitions  Requesting  a  Permanent 
Option  of  Using  Unbelted  Sled  Test 
instead  of  Unbelted  Barrier  Test 

D.  Petition  Objecting  to  NHTSA's  Final 
Rule  on  Depowering 


I.  Overview  of  Proposed  Requirements 

The  agency  is  proposing  to  upgrade 
Standard  No.  208,  Occupant  Cmsh 
Protection,  to  require  advanced  air  bags. 
The  advanced  air  bags  would  be 
required  in  some  new  passenger  cars 
and  light  trucks  beginning  September  1, 
2002,  and  in  all  new  cars  and  light 
trucks  beginning  September  1,  2005. 

The  agency  is  proposing  to  add  a  new 
set  of  requirements  to  prevent  air  bags 
from  causing  injiiries  and  to  expand  the 
existing  set  of  requirements  intended  to 
ensure  that  air  bags  cushion  and  protect 
occupants  in  frontal  crashes.  There 
would  be  several  new  performance 
requirements  to  ensiue  that  the 
advanced  air  bags  do  not  pose 
unreasonable  risks  to  out-of-position 
occupants.  The  proposal  gives 
alternative  options  for  complying  with 
those  requirements  so  that  vehicle 
manufacturers  would  be  fi«e  to  choose 
from  a  variety  of  effective  technological 
solutions  and  to  develop  new  ones  if 
they  so  desire.  With  this  flexibility,  they 
could  use  technologies  that  modulate  or 
otherwise  control  air  bag  deployment  so 
deploying  air  bags  do  not  cause  serious 
injuries  or  that  prevent  air  bag 
deployment  if  children  or  out-of- 
position  occupants  are  present.  To 
ensure  that  the  new  air  bags  are 
designed  to  avoid  causing  injury  to  a 
broad  array  of  occupants,  the  agency 
would  test  the  air  bags  using  test 
dummies  representing  12-month-old,  3- 
year-old,  and  6-year-old  children  and 
5th  percentile  adult  females. 

The  agency  is  also  proposing  to 
ensiu«  that  the  new  air  bags  are 
designed  to  cushion  and  protect  a 
broader  array  of  belted  and  unbelted 
occupants,  including  teenagers  and 
small  women.  The  standard's  current 
d}mamic  crash  test  requirements  specify 
the  use  of  50th  percentile  adult  male 
diumnies  only.  Under  the  proposal,  the 
agency  would  also  use  5th  percentile 
adult  female  dummies  in  the  future.  The 
weight  and  size  of  these  dummies  are 
representative  of  not  only  small  women, 
but  also  many  teenagers. 

In  addition  to  the  existing  rigid  barrier 
test,  representing  a  relatively  "stiff  or 
"hard"  pulse  crash  in  perpendicular 
tests  and  a  more  moderate  pulse  crash 
in  angled  tests,  the  agency  is  proposing 
to  add  a  deformable  barrier  crash  test, 
representing  a  relatively  "soft"  pulse 
crash.'  In  relatively  "soft"  pulse 


'  "Crash  pulse"  means  the  acceleration-time 
history  of  the  occupant  compartment  of  a  vehicle 
during  a  crash.  This  is  represented  typically  in 
terms  of  g's  of  acceleration  plotted  against  time  in 
milliseconds  (1/1000  second).  The  crash  pulse  for 
a  given  test  is  a  major  determinant  of  the  stringency 
of  the  test,  and  how  representative  the  test  is  of  how 
a  particular  vehicle  will  perform  in  particular  kinds 
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crashes,  some  current  air  bags  do  not 
deploy  until  after  the  occupants  have 
moved  so  far  forward  that  they  aie  near 
the  air  bag  cover  when  deployment 
begins.  Such  "late  deployments"  lead  to 
hi^  risks  of  injury,  lliis  proposed  new 
crash  test  requirement  is  intended  to 
ensure  that  air  bag  systems  are  designed 
so  that  the  air  bag  deploys  earlier,  before 
normally  seated  occupants,  including 
small-statured  ones,  move  too  close  to 
the  air  bag.  The  agency  is  proposing  to 
use  5th  percentile  adult  female 
dummies  in  this  test.  If  an  air  bag  opens 
in  time  for  small-statured  occupants, 
who  generally  sit  relatively  far  forward, 
it  will  op»en  in  time  for  taller  occupants, 
who  sit  farther  back. 

The  agency  is  proposing  to  phase  out 
the  unbelted  sled  test  option  as 
requirements  for  advanced  air  bags  are 
phased  in.  Finally,  NHTSA  is  proposing 
new  and/or  upgraded  injury  criteria  for 
all  of  the  standard's  test  requirements. 

n.  Executive  Summary 

Air  bags  have  been  shown  to  be 
highly  effective  in  saving  lives.  They 
reduce  fatalities  in  fit)ntal  crashes  by 
about  30  percent.  As  of  June  1, 1998,  air 
bags  had  saved  an  estimated  3,148 
drivers  and  passengers  since  their 
introduction  in  1986.  However,  as  of 
that  same  date,  the  agency  had 
confirmed  a  total  of  105  crashes  in  this 
country  in  which  an  air  bag  deployment 
had  resulted  in  fatal  injuries. 

These  deaths  did  not  occur  at  random; 
they  typically  involved  certain  common 
factors.  The  persons  who  have  been 
killed  or  seriously  injured  by  an  air  bag 
were  extremely  close  to  the  air  bag  at 
the  time  of  deployment.  The  persons 
shown  to  be  at  greatest  risk  have  been 
(1)  unrestrained  young  children,  who 
can  easily  be  propelled  close  to  or 
against  the  passenger  air  bag  before  the 
crash  as  a  result  of  pre-crash  braking,  (2) 


of  real  world  crashes.  Generally  speaking,  the 
occupant  undergoes  greater  forces  due  to  secondary 
collisions  with  the  vehicle  interior  and  restraint 
systems  if  the  crash  pulse  g's  are  higher  at  the  peak, 
or  the  duration  of  the  crash  pulse  is  shorter,  which 
would  lead  to  higher  overall  average  g  levels. 

In  a  relatively  "hard"  pulse  crash,  a  vehicle's 
occupant  compartment  decelerates  relatively 
abruptly,  creating  a  high  risk  of  death  or  serious 
injury.  In  a  relatively  "soft"  pulse  crash,  there  is  a 
lower  rate  of  deceleration  and  proportionately 
lower  risk  of  death  or  serious  injiuy.  The  nature  of 
the  crash  pulse  for  a  vehicle  in  a  given  frontal  crash 
is  afiected  by  a  number  of  factors,  including  vehicle 
speed,  the  extent  to  which  the  vehicle  structure 
forward  of  the  occupant  compartment  collapses  in 
a  controlled  manner  so  that  some  of  the  crash 
energy  is  absorbed,  whether  the  struck  object  is 
fixed  in  place,  the  extent  to  which  the  struck  object 
collapses  and  absorbs  energy,  and,  in  the  case  of 
non-fixed  struck  objects,  the  relative  mass  of  the 
vehicle  and  the  struck  object.  Large  cars  typically 
have  relatively  mild  crash  pulses,  while  small  cars 
and  utility  vehicles  typically  have  more  severe 
crash  pulses. 


infants  in  rear  facing  child  seats,  who 
ride  with  their  heads  extreinely  close  to 
the  passenger  air  bag,  and  (3)  drivers 
(especially  unrestrained  ones)  who  sit 
extremely  close  to  the  steering  wheel. 
These  drivers  are  most  likely  to  be 
small-statured  women. 

Since  the  problem  of  air  bag  deaths 
first  emerged,  NHTSA  has  taken  a 
number  of  steps  to  address  the  problem. 
In  late  November  1996,  the  agency 
announced  that  it  would  be 
implementing  a  comprehensive  plan  of 
rulemaking  and  other  actions  (e.g., 
consumer  education  and  encouragement 
of  State  seat  belt  use  laws  providing  for 
primary  enforcement  of  their 
requirements)  addressing  the  adverse 
effects  of  air  bags. 

Recognizing  mat  a  relatively  long 
period  of  lead  time  is  required  to  make 
some  types  of  significant  design  changes 
to  air  bags,  the  agency's  comprehensive 
plan  called  for  both  interim  and  longer- 
term  solutions.  The  interim  solutions 
included  temporary  adjustments  in 
Standard  No.  208's  performance 
requirements  to  ensure  that  the  vehicle 
manufacturers  had  maximum  flexibility 
to  address  quickly  the  problem  of  risks 
from  air  bags.  One  temporary  change 
was  to  permit  manufacturers  to  certify 
their  vehicles  to  an  unbelted  sled  test 
option,  in  which  a  vehicle  is  essentially 
stopped  quickly,  but  not  actually 
crashed,  instead  of  to  the  standard's  full 
scale  imbelted  crash 'lest,  in  which  a 
vehicle  is  actually  crashed  into  a  barrier. 
This  made  it  much  easier  for  the 
manufacturers  to  make  quick  design 
changes  to  their  air  bags.  Another 
temporary  change  was  to  permit  the 
vehicle  manufacturers  to  install  manual 
on-off  switches  for  passenger  air  bags  in 
vehicles  without  rear  seats  or  with  rear 
seats  that  are  too  small  to  accommodate 
a  rear  facing  child  restraint. 

Another  interim  measure  taken  by 
NHTSA  was  to  require  improved 
labeling  on  new  vehicles  and  child 
restraints  to  better  ensure  that  drivers 
and  other  occupants  are  aware  of  the 
dangers  posed  by  passenger  air  bags  to 
children.  Also,  to  address  the  problems 
faced  by  persons  who  are  in  groups  at 
special  risk  from  air  bags,  the  agency 
issued  a  final  rule  exempting  motor 
vehicle  dealers  and  repair  businesses 
from  the  statutory  prohibition  against 
making  federally  required  safety 
equipment  inoperative  so  that  they  may 
install  retrofit  manual  on-off  svdtches 
for  air  bags  in  vehicles  owned  or  used 
by  such  persons  and  whose  requests  for 
switches  have  been  approved  by  the 
agency. 

In  today's  notice,  NHTSA  is 
proposing  a  longer-term  solution.  The 
proposed  amendments  contemplate 


implementation  of  advanced  air  bag 
system  technology  that  would  minimize 
or  eliminate  risks  to  out-of-position 
occupants  and  enhance  the  benefits 
provided  by  air  bags  to  occupants  of 
different  sizes,  belted  and  unbelted.  The 
proposed  amendments  are  consistent 
with  the  NHTSA  Reauthorization  Act  of 
1998,  which  requires  advanced  air  bags. 

In  developing  this  proposal,  the 
agency  recognized  that,  to  minimize  or 
eliminate  air  bag  risks,  either  (1)  air  bag 
deployment  must  be  suppressed  in 
situations  that  are  risky  to  occupants,  or 
(2)  the  air  bag  must  be  designed  to 
deploy  in  such  a  manner  that  it  does  not 
present  a  significant  risk  of  serious 
injury  to  out-of-position  occupants. 

The  agency  has  used  a  number  of 
methods  to  obtain  up-to-date 
information  regarding  the  technology 
needed  for  accomplishing  these 
.  piurposes.  These  methods  included 
meetings  with  individual 
manufacturers,  a  public  meeting  and 
written  information  requests  to  vehicle 
and  air  bag  manufacturers  for  specified 
types  of  information. 

In  numerous  meetings  with  vehicle 
manufacturers  and  air  bag  suppliers,  the 
agency  discussed  the  steps  that  they 
were  taking  to  address  adverse  effects  of 
air  bags.  The  agency  found  that  these 
companies  were  working  on  a  wide 
variety  of  technologies,  involving  one  or 
both  of  the  approaches  (i.e.,  modulation 
of  deployment  or  suppression  of 
deployment)  discussed  above,  to 
minimize  or  eliminate  air  bag  risks. 
Vehicle  manufacturers  and  suppliers  are 
working  on  systems  that  would  prevent 
an  air  bag  from  deploying  in  situations 
where  it  might  have  an  adverse  effect, 
using,  for  example,  sensors  that 
determine  the  weight,  size,  and/or 
location  of  the  occupant.  The  vehicle 
manufacturers  and  suppliers  are  also 
working  on  systems  that  would 
modulate  the  speed  and  force  of  the  air 
bag,  using  multiple  level  inflators.  The 
activation  of  those  different  levels  is 
keyed  to  sensors  that  determine  such 
factors  as  crash  severity,  seat-track 
position,  occupant  weight  and/or  size, 
and  whether  an  occupant  is  belted  or 
not.  They  are  also  working  on  a  variety 
of  approaches  that  make  air  bags  less 
aggressive  to  out-of-position  occupants, 
e.g.,  by  changing  fold  patterns, 
deployment  paths,  and  venting  systems. 

NHTSA  conducted  a  public  meeting 
in  February  1997  to  obtain  information 
about  available  technologies,  and 
separately  asked  the  National 
Aeronautics  and  Space  Administration's 
Jet  Propulsion  Laboratory  (JPL)  for  help 
in  obtaining  information.  JPL  surveyed 
the  automotive  industry  and  conducted 
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an  analysis  of  the  readiness  of  advanced 
air  bag  technologies. 

Also,  in  April  1998,  the  agency  sent 
an  information  request  concerning 
advanced  air  bag  technology  to  nine  air 
bag  suppliers.  This  effort  supplemented 
NHTSA's  other  efforts  to  obtain 
information  in  this  area  and  was 
intended  to  ensure  that  the  agency  had 
the  most  up-to-date  information 
possible  for  this  rulemaking. 

The  agency  considered  the 
information  obtained  in  these  various- 
endeavors,  as  well  as  other  available 
information,  in  developing  this 
proposal. 

To  minimize  air  bag  risks,  the 
proposed  amendments  specify 
alternative  options  that  would  allow  use 
of  the  differing  kinds  of  technological 
solutions  being  developed  or  considered 
by  the  manufacturers  to  effectively 
address  this  problem.  For  example,  the 
agency  is  proposing  options  that  would 
test  the  performance  of  air  bags 
designed  to  inflate  in  a  manner  so  they 
do  not  cause  injuries.  These  options, 
which  are  based  on  an  approach 
recommended  by  the  American 
Automobile  Manufacturers  Association 
(AAMA),  specify  static  out-of-position 
tests.  The  agency  is  proposing  use  of 
several  child  dummies  (representing  an 
infant,  a  3-year-old,  and  a  6-year-old) 
and  the  Hybrid  ni  5th  percentile  adult 
female  dummy  in  these  tests.  Injury 
criteria  would  be  specified  for  each  of 
the  new  dummies.  The  agency  is  also 
proposing  options  that  would  test  the 
performance  of  systems  designed  to 
suppress  air  bag  deployment  in  the 
presence  of  children  and/or  out-of- 
position  occupants. 

NHTSA  believes  the  proposed 
amendments  would  permit  the  vehicle 
manufacturers  to  use  any  technology  or 
design  which  can  effectively  address  the 
problem  of  adverse  effects  of  air  bags  to 
out-of-position  occupants,  without 
detracting  from  the  ability  of  the  vehicle 
to  meet  Standard  No.  208 's  other 
occupant  protection  requirements.  The 
design  changes  that  can  be  used  to  meet 
the  proposed  requirements  range  from 
relatively  simple  changes  in  the  way  air 
bags  deploy  to  advanced  systems 
incorporating  sensors  which  vary  air  bag 
deployment  depending  on  the  size, 
weight  and  dynamic  position  of  an 
occupant  and  crash  severity. 

In  addition  to  proposing  requirements 
to  address  air  bag  risks  to  out-of- 
position  occupants,  NHTSA  is 
proposing  to  add  to  the  standard's 
dynamic  frontal  crash  test  requirements 
to  ensure  that  improved  protection  is 
provided  to  teenagers  and  adults  of 
different  sizes,  belted  and  unbelted, 
especially  ones  of  smaller  stature.  Under 


Standard  No.  208's  longstanding 
dynamic  crash  requirements,  vehicles 
must  meet  speciHed  injury  criteria, 
including  ones  for  the  head  and  chest, 
measured  on  50th  percentile  adult  male 
test  dummies  (both  belted  and  unbelted) 
during  rigid  barrier  crashes  at  any  speed 
up  to  and  including  48  km/h  (30  mph) 
and  at  any  angle  up  to  ±  30  degrees.^ 
Thus,  manufacturers  are  required  to 
assure  compliance  with  occupant 
protection  requirements  in  full  scale 
vehicle  crashes  representing  a  wide 
range  of  severities  and  crash  pulses  that 
could  potentially  cause  fatal  injuries. 

However,  despite  their  compliance 
with  requirements  specifying  the  use  of 
50th  percentile  adult  male  dummies, 
some  current  air  bags  may  not  provide 
appropriate  protection  to  small  adult 
occupants.  Most  significantly,  some 
designs  do  not  take  account  of  the 
special  needs  of  occupants  who  must  sit 
relatively  close  to  the  air  bag,  such  as 
small-statured  women  drivers.  In  order 
to  provide  protection  to  someone  who 
sits  close  to  the  air  bag,  an  air  bag  must 
deploy  early  in  a  crash  event.  However, 
the  air  bags  of  some  vehicles  deploy  late 
in  certain  kinds  of  crashes  (such  as  ones 
with  soft  pulses),  after  a  small-statured 
driver,  even  though  belted,  has  struck 
the  steering  wheel.  In  such  a  situation, 
the  air  bag  cannot  provide  protection 
and  may  cause  harm.  This  same 
problem  is  faced  by  persons  who  sit 
close  to  the  passenger-side  air  bag. 

To  address  this  problem,  NHTSA  is 
proposing  to  add  new  dynamic  crash 
test  requirements  using  5th  percentile 
adult  female  dummies.  Protection 
would  be  required  to  be  demonstrated 
in  a  new  "offset  deformable  bamer 
crash  test,"  a  test  which  replicates  a 
kind  of  real  world  crash  likely  to  result 
in  late  deployment  of  many  current  air 
bags.  This  test  measures  the 
performance  of  the  sensor  system  as 
well  as  the  air  bag  in  a  25-mph  crash 
with  a  "soft"  pulse,  and  would  use 
restrained  dummies  only.  In  addition, 
5th  percentile  adult  female  diunmies 
would  be  added  to  the  standard's 
existing  30-mph  dynamic  crash  test 
requirements,  using  both  restrained  and 
unrestrained  dummies. 

The  agency  has  developed  injury 
criteria  and  seat  positioning  procedures 
that  it  believes  are  appropriate  for  small 
females.  Among  other  things,  the  agency 
is  including  neck  injury  criteria,  since 
persons  close  to  the  air  bag  at 
deployment  are  at  greater  risk  of  neck 
injury.  NHTSA  notes  that  it  is  also 


'  As  discussed  elsewhere  in  this  notice,  Standard 
No.  208  currently  includes  an  option  for 
manufacturers  to  certify  their  vehicles  to  an 
unbelted  sled  test  as  an  alternative  to  the  unbelted 
barrier  test  requirement. 


proposing  to  upgrade  the  current  injury 
criteria  specified  for  50th  percentile 
adult  male  dummies,  and  to  add  neck 
injury  criteria,  to  make  them  consistent 
with  what  the  agency  is  proposing  for 
5th  percentile  adult  female  dummies. 

NHTSA  recognizes  that  adding 
additional  sizes  of  dummies  would 
increase  testing  costs,  but  believes  that 
their  addition  is  needed  to  ensure  that 
air  bag  performance  is  appropriate  for 
occupants  of  different  sizes.  NHTSA 
notes  that  upgrading  Standard  No.  208 
by  adding  a  greater  array  of  dummy 
sizes  would  parallel  the  agency's  recent 
upgrading  of  Standard  No.  213,  Child 
Restraint  Systems,  through  the  addition 
of  a  greater  array  of  sizes  and  weights 
of  child  test  dummies.'  Just  as  that  final 
rule  improved  the  safety  of  child 
restraint  systems  by  providing  for 
evaluation  of  performance  in  a  more 
thorough  manner,  the  addition  of 
different  size  test  diunmies  to  Standard 
No.  208  would  improve  protection  for 
all  occupants  by  requiring  more 
thorough  evaluation  of  a  vehicle's 
occupant  protection  system. 

The  agency  notes  that  it  may  issue  a 
separate  document  proposing  to  add  the 
Hybrid  m  95th  percentile  adult  male 
dummy  to  Standard  No.  208.  With  the 
addition  of  that  dummy,  occupant 
protection  would  be  measured  for  adult 
occupant  sizes  ranging  from  small- 
statured  females  to  large-statured  males. 
The  agency  is  not  proposing  to  add  the 
Hybrid  in  95th  percentile  adult  male 
diunmy  in  this  notice  because 
development  of  that  dummy  has  not  yet 
reached  the  stage  where  it  is  appropriate 
for  incorporation  into  a  Federal  motor 
vehicle  safety  standard. 

NHTSA  also  notes  that  during 
calendar  year  1999  it  expects  to  propose 
a  higher  speed  frontal  offset  requirement 
than  that  specified  for  the  current 
barrier  test.  The  agency  is  still 
conducting  research  regarding  such  a 
requirement.  In  addition,  as  more 
advanced  technology  is  developed,  the 
agency  may  develop  proposals  to- 
require  fiuther  enhancements  in 
occupant  protection  under  Standard  No. 
208. 

To  provide  vehicle  manufacturers 
sufficient  time  to  complete  development 
of  advanced  air  bag  designs  meeting  the 
new  requirements  proposed  in  today's 
notice,  and  implement  them  into  their 
cars  and  light  trucks,  NHTSA  is 
proposing  a  phase-in  of  the  upgraded 
requirements  beginning  September  1, 
2002,  with  full  implementation  required 
effective  September  1,  2005.  The  agency 
is  proposing  to  provide  credits  for  early 
compliance  with  the  rule.  To  address 


^60  FR  35126,  July  6, 1995. 
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the  special  problems  faced  by  limited 
line  manufacturers  in  complying  with 
phase-ins,  the  agency  is  proposing  to 
permit  manufacturers  which  produce 
two  or  fewer  carlines  *  the  option  of 
omitting  the  first  year  of  the  phase-in  if 
they  achieve  full  compliance  effective 
September  1,  2003. 

NHTSA  notes  that  Standard  No.  208 
contains  several  provisions,  noted 
above,  that  were  added  as  temporary 
measures  to  address  air  bag  risks.  One 
is  the  provision  permitting 
manufacturers  to  provide  manual  on-off 
switches  for  passenger  air  bags  in 
vehicles  without  rear  seats  or  with  rear 
seats  too  small  to  accommodate  a  rear 
facing  infant  seat.  It  expires  on 
September  1,  2000. 

"rhe  other  is  the  provision  permitting 
certification  based  on  the  unbelted  sled 
test  alternative  to  the  unbelted  barrier 
test  requirements.  It  was  scheduled  to 
expire  on  September  1,  2001.  However, 
notwithstanding  the  expiration  date 
currently  s(>ecified  in  the  standard  for 
the  unbelted  sled  test  option,  the 
NHTSA  Reauthorization  Act  of  1998 
provides  that  the  sled  test  option  "shall 
remain  in  effect  unless  and  imtil 
changed  by  (the  final  rule  for  advanced 
air  bags]."  The  Conference  Report  states 
that  the  current  sled  test  certification 
option  remains  in  effect  "unless  and 
until  phased  out  according  to  the 
schedule  in  the  final  rule."    . 

In  this  notice,  the  agency  is  proposing 
to  amend  Standard  No.  208  so  that  both 
the  sled  test  option  and  the  manual  on- 
off  switch  provision  are  phased  out  as 
the  new  requirements  for  advanced  air 
bags  are  phased  in.  During  the  phase-in, 
the  sled  test  option  and  manual  cutoff 
provision  would  not  apply  to  any 
vehicles  certified  to  the  upgraded 
requirements,  but  would  be  available  for 
vehicles  not  so  certified  under  the  same 
conditions  as  they  are  currenUy 
available.  Thus,  as  manufocturers 
develop  advanced  air  bags,  they  would 
need  to  ensure  that  vehicles  equipped 
with  these  devices  meet  all  of  Standard 
No.  208 's  longstanding  performance 
requirements  as  well  as  the  new  ones 
being  proposed  today. 

The  agency  is  similarly  proposing  to 
amend  its  regulation  permitting  the 
installation  of  retrofit  on-off  switches  to 
specify  that  these  devices  cannot  be 
installed  in  vehicles  that  have  been 
certified  to  the  new  requirements  for 
advanced  air  bags. 

NHTSA  notes  that,  as  discussed  later 
in  this  notice,  the  auto  industry  and 


other  commenters  have  raised  a  number 
of  objections  to  the  existing  unbelted 
barrier  test  requirements.^  While  the 
agency  is  not  proposing  alternatives  to 
those  requirements  in  this  notice,  it  is 
requesting  comments  on  whether  it 
should  develop  alternative  unbelted, 
crash  test  requirements. 

This  notice  also  provides  the  agency's 
response  to  all  outstanding  petitions 
concerning  air  bag  performance. 

m.  Statutory  Requirements 

As  part  of  the  NHTSA 
Reaumorization  Act  of  1998,^  Congress 
required  the  agency  to  conduct 
rulemaking  to  improve  air  bags.  The  Act 
directed  NHTSA  to  issue,  not  later  than 
September  1, 1998,  "a  notice  of 
proposed  rulemaking  to  improve 
occupant  protection  for  occupants  of 
different  sizes,  belted  and  unbelted, 
imder  Federal  Motor  Vehicle  Safety 
Standard  No.  208,  while  minimizing  the 
risk  to  infants,  children,  and  other 
occupants  from  injuries  and  deaths 
caused  by  air  bags,  by  means  that 
include  advanced  air  bags." 

The  Act  directs  the  agency  to  issue 
the  final  rule  not  later  man  September 
1, 1999.  However,  if  it  determines  that 
the  final  rule  cannot  be  completed  by 
that  date,  the  final  rule  must  be  issued 
no  later  than  March  1,  2000.  The  final 
rule  must  be  consistent  both  with  the 
provisions  of  the  NHTSA 
Reauthorization  Act  of  1998  and  with  49 
U.S.C.  §  30111,  which  specifies  the 
requirements  for  Federal  motor  vehicle 
safety  standards. 

The  final  rule  must  become  effective 
in  phases  as  rapidly  as  practicable, 
beginning  not  earlier  than  September  1, 
2002,  and  no  sooner  than  30  months 
after  the  issuance  of  the  final  rule,  but 
not  later  than  September  1,  2003.  The 
final  rule  must  Irecome  fully  effective  by 
September  1,  2005.  However,  if  the 
phase-in  of  the  final  rule  does  not  begin 
imtil  September  1,  2003,  NHTSA  is 
authorized  to  delay  making  the  final 
rule  fully  effective  until  September  1, 
2006. 


*The  term  "carline"  refers  to  a  group  of  vehicles 
which  has  a  degree  of  commonality  in  construction 
(e.g.,  body,  chassis).  The  term  is  used  in  NHTSA's 
automobile  parts  content  labeling  program  and  is 
defined  at  49  CFR  §  583.4. 


'The  most  significant  objection  is  the  argument 
that  air  bags  designed  to  enable  vehicles  to  meet  the 
unbelted  barrier  test  at  30  mph  will  be  too  powerful 
for  occupants,  especially  children,  who  are 
extremely  close  to  the  air  bag  at  time  of 
deployment.  The  agency  notes,  however,  that  this 
objection  has  been  made  primarily  in  the  context 
of  the  continued  use  of  current,  single  inflation 
level  air  bags,  instead  of  the  advanced  ones  that  are 
the  subject  of  this  proposal.  Another  significant 
objection  concerns  how  representative  the  barrier 
test  is  of  real  world  crashes.  As  discussed  later  in 
this  notice,  NHTSA  is  placing  in  the  docket  a 
technical  paper  which  analyzes  the 
representativeness  of  those  requirements  with 
respect  to  real-world  crashes  which  have  a  potential 
to  cause  serious  injury  or  fatality. 

•The  NHTSA  Reauthorization  Act  of  1998  is  part 
of  P.L.  105-178. 


To  encourage  early  compliance, 
NHTSA  is  directed  to  include  in  the 
NPRM  means  by  which  manufacturers 
may  earn  credits  toward  future 
compliance.  Credits,  on  a  one-vehicle 
for  one-vehicle  basis,  may  be  earned  for 
vehicles  which  are  certified  as  being  in 
full  compliance  with  the  final  rule  and 
which  are  so  certified  before  the 
beginning  of  the  phase-in  period.  They 
may  also  be  earned  during  the  phase-in 
if  a  manufacturer's  production  of 
complying  vehicles  for  a  model  year 
exceeds  the  percentage  of  vehicles 
required  to  comply  in  that  year. 

In  a  paragraph  titled  "Coordination  of 
Effective  Dates,"  the  Act  provides  that 
the  unbelted  sled  test  option  "shall 
remain  in  effiect  imless  and  imtil 
changed  by  [the  final  rule  for  advanced 
air  bags]."  The  Conference  Report  states 
that  the  current  sled  test  certification 
option  remains  in  effect  "unless  and 
until  phased  out  according  to  the 
schedule  in  the  final  rule." 

rv.  Safety  Problem  and  the  Agency's 
Remedial  Actions 

A.  Introduction 

While  air  bags  are  providing 
significant  overall  safety  benefits, 
NHTSA  is  concerned  that  current  air 
bags  have  adverse  effects  on  certain 
groups  of  people  in  limited  situations. 
Of  particular  concern,  NHTSA  has 
confirmed  105  primarily  low  speed 
crashes  in  which  the  deployment  of  an 
air  bag  resulted  in  fatal  injuries  to  an 
occupant,  as  of  June  1, 1998.  NHTSA 
believes  that  none  of  these  occupants 
would  have  died  if  the  air  bag  had  not 
deployed.' 

The  primary  factor  linking  these 
deaths  is  the  proximity  of  occupants  to 
the  air  bag  when  it  deployed.  Tbese 
deaths  occurred  under  circumstances  in 
which  the  occupant's  upper  body  was 
very  near  the  air  bag  when  it  deployed. 

There  were  two  other  factors  common 
to  many  of  the  deaths.  First,  apart  frtim 
13  infants  fatally  injured  while  riding  in 
rear-facing  infant  seats,  most  of  the 
fatally  injured  people  were  not  using 
any  type  of  child  seat  or  seat  belt.  This 
allowed  the  people  to  move  forward 
more  readily  than  properly  restrained 
occupants  under  conditions  of  pre- 
impact  braking  or  low  level  crashes. 
Second,  the  air  bags  involved  in  those 
deaths  were,  like  all  current  air  bags,  so- 
called  "one-size-fits-all"  air  bags  that 


^  The  vast  majority  of  the  deaths  appear  to  have 
occurred  in  crashes  in  which  the  vehicle  had  a 
change  In  velocity  of  less  than  15  raph.  Almost  all 
occumd  in  crashes  with  a  change  of  velocity  less 
than  20  mph. 
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have  a  single  inflation  level.s  These  air 
bags  deploy  with  the  same  force  in  very 
low  speed  crashes  as  they  do  in  higher 
speed  crashes. 

The  most  direct  behavioral  solution  to 
the  problem  of  child  fatalities  from  air 
bags  is  for  children  to  be  properly  belted 
in  the  back  seat  whenever  possible, 
while  the  most  direct  behavioral 
solution  for  the  adult  fatalities  is  to  use 
seat  belts  and  move  the  driver  seat  as  far 
back  as  practicable.  Implementing  these 
solutions  necessitates  increasing  the 
percentage  of  children  who  are  seated  in 
the  back  cind  properly  restrained  in 
child  safety  seats.  It  also  necessitates 
improving  the  current  69  percent  rate  of 
seat  belt  usage  by  a  combination  of 
methods,  including  the  enactment  of 
State  primary  seat  belt  use  laws.' 

The  most  direct  technical  solution  to 
the  problem  of  fatalities  from  air  bags  is 
to  require  that  motor  vehicle 
manufacturers  install  advanced  air  bags 
that  protect  occupants  from  the  adverse 
effects  that  can  occur  from  being  too 
close  to  a  deploying  air  bag. 

All  of  these  solutions  are  being 
pursued  by  the  agency.  However,  until 
advanced  air  bags  are  incorporated  into 
the  vehicle  fleet,  behavioral  changes 
based  on  better  information  and 
commimication  about  potential  hazards 
and  simple,  non-automatic  technology 
are  the  best  means  of  addressing 
fatalities  from  air  bags,  especially  those 
involving  children. 

To  partially  implement  these 
solutions,  and  preserve  the  benefits  of 
air  bags,  while  reducing  the  risk  of 
injury  to  certain  people.  NHTSA  issued 
several  final  rules  in  the  past  year-and- 
a-half. 

One  rule  requires  new  passenger  cars 
and  light  trucks  to  bear  new,  enhanced 
air  bag  warning  labels.  (61  PR  60206; 
November  27. 1996) 

Another  rule  provided  vehicle 
manufacturers  with  the  temporary 
option  of  certifying  compliance  based 
on  a  sled  test  using  an  unbelted  dummy, 
instead  of  conducting  a  vehicle-to- 
barrier  crash  test  using  an  unbelted 
dummy.  (62  FR  12960;  March  19, 1997) 
While  vehicle  manufacturers  could  have 
depowered  many  or  most  of  their 


•The  Federal  safety  standards  do  not  require  a 
"one-size-fits-all"  approach  to  designing  air  bags. 
They  permit  a  wide  variety  of  technologies  that 
would  enable  air  bags  to  deploy  with  less  force  in 
lower  speed  crashes  or  when  occupants  are  out  of 
position  or  suppress  deployment  altogether  in 
appropriate  circumstances. 

'In  States  with  "secondary"  seat  belt  use  laws, 
a  motorist  may  be  ticketed  for  failure  to  wear  a  seat 
belt  only  if  there  is  a  separate  basis  for  stopping  the 
motorist,  such  as  the  violation  of  a  separate  traffic 
law.  This  hampers  enforcement  of  the  law.  In  States 
with  primary  laws,  a  citation  can  be  issued  solely 
because  of  failure  to  wear  seat  belts. 


vehicles'  air  bags  vdthout  changes  to 
Standard  No.  208,  the  frnal  rule 
expedited  this  process.  In  view  of 
concerns  that  the  gentler  crash  pulse  of 
the  sled  test  would  enable  many 
vehicles  to  meet  Standard  No.  208's 
existing  injury  criteria  without  an  air 
bag  deploying,  the  agency  added  neck 
injury  criteria  to  help  ensure  that  air 
bags  deploy  and  are  not  depowered  so  ° 
much  as  to  be  ineffective.  Unless  the  air 
bags  deployed,  a  vehicle  would  be  very 
unlikely  to  be  able  to  pass  the  neck 
injury  criteria  limits.  The  agency 
concluded  that  depowering  current 
single-inflation  level  air  bags  would 
most  likely  reduce  the  adverse  effects  of 
these  air  bags,  although  it  also  expressed 
concern  that  depowering  could  result  in 
less  protection  being  provided  to 
occupants  in  higher  speed  crashes, 
especially  for  those  who  are  unbelted 
and/or  heavier  than  average. 

NHTSA  has  also  issued  two  final 
rules  related  to  manual  on-6ff  switches. 
One  extends  the  temporary  time  period 
during  which  vehicle  manufacturers  are 
permitted  to  offer  manual  on-off 
switches  for  the  passenger  air  bag  for 
vehicles  without  rear  seats  or  with  rear 
seats  that  are  too  small  to  accommodate 
rear  facing  infant  seats.  (62  FR  798; 
January  6, 1997)  The  other  final  rule 
exempts  motor  vehicle  dealers  and 
repair  businesses  from  the  statutory 
prohibition  against  making  federally- 
required  safety  equipment  inoperative 
so  that  they  may  install  retrofit  manual 
on-off  switches  for  driver  an^^assenger 
air  bags  in  vehicles  owned  by  or  used 
by  persons  who  are  in  groups  at  special 
risk  from  air  bags  and  whose  requests 
for  switches  have  been  authorized  by 
the  agency.  (62  FR  62406;  November  21, 
1997) 

On  the  behavioral  side,  the  agency  has 
initiated  a  national  campaign  to  increase 
usage  of  seat  belts  through  the 
enactment  of  primary  seat  belt  use  laws, 
more  public  education,  and  more 
effective  enforcement  of  existing  belt 
use  and  child  safety  seat  use  laws. 

In  conjunction  with  the  National 
Aeronautical  and  Space  Administration, 
as  well  as  Transport  Canada,  and  in 
cooperation  with  domestic  and  foreign 
vehicle  manufacturers,  restraint  system 
suppliers  and  others  through  the  Motor 
Vehicle  Safety  Research  Advisory 
Committee  (MVSRAC),  NHTSA  has 
undertaken  data  analysis  and  research 
to  address  remaining  questions 
concerning  the  development  and 
introduction  of  advanced  air  bags. 

In  today's  notice,  the  agency  is 
proposing  to  require  advanced  air  bags. 


B.  Background 

1.  Air  Bags:  Safety  Issues 

a.  Lives  saved  and  lost.  Air  bags  have 
proven  to  be  highly  effective  in  reducing 
fatalities  from  frontal  crashes,  the  most 
prevalent  fatality  and  injury-causing 
type  of  crash.  Frontal  crashes  cause  64 
percent  of  all  driver  and  right-front 
passenger  fatalities. 

NHTSA  estimates  that,  between  1986 
and  June  1, 1998,  afr  bags  have  saved 
about  3,148  drivers  and  passengers 
(2,725  drivers  (87  percent)  and  423 
passengers  (13  percent)). 'o  Of  the  3,148, 
2,267  (72  percent)  were  unbelted  and 
881  (28  percent)  were  belted.  These 
agency  estimates  are  based  on 
comparisons  of  the  frequency  of  front 
seat  occupant  deaths  in  vehicles 
without  air  bags  and  in  vehicles  with  air 
bags.  Approximately  half  of  those  lives 
were  saved  in  the  last  two  years.  These 
savings  occurred  primarily  in  moderate 
and  high  speed  crashes. 

Pursuant  to  the  mandate  in  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  for  the 
installation  of  air  bags  in  all  passenger 
cars  and  light  trucks,  the  number  of  air 
bags  in  vehicles  on  the  road  will 
increase  each  year.  As  a  result,  the 
annual  number  of  lives  saved  by  air  bags 
will  continue  to  increase  each  year. 
Based  on  current  levels  of  effectiveness, 
air  bags  will  save  more  than  3,200  lives 
each  year  in  passenger  cars  and  light 
trucks  when  all  light  vehicles  on  the 
road  are  equipped  with  dual  air  bags. 
This  estimate  is  based  on  current  seat 
belt  use  rates  (about  69  percent, 
according  to  State-reported  surveys). 

While  air  bags  are  saving  large 
numbers  of  people  in  moderate  and  high 
speed  crashes,  they  sometimes  cause 
fatalities,  especially  to  children,  in 
lower  speed  crashes.  As  of  June  1, 1998, 
NHTSA 's  Special  Crash  Investigation 
program  had  confirmed  a  total  of  IDS 
crashes  in  which  the  deployment  of  an 
air  bag  resulted  in  fatal  injuries.  Sixty- 
one  of  those  fatalities  involved  children. 
Four  adult  passengers  have  also  been 
fatally  injured.  Forty  drivers  are  known 
to  have  been  fatally  injured. 

Just  as  the  niunber  of  lives  saved  per 
year  will  rise  as  more  vehicles  are 


■"Studies  published  in  the  November  5, 1997 
issue  of  the  Journal  of  the  American  Medical 
Association  by  the  Insurance  Institute  for  Highway 
Safety  (IIHS)  and  by  the  Center  for  Risk  Analysis 
at  the  Harvard  School  of  Public  Health  confinn  the 
overall  value  of  passenger  air  bags,  while  urging 
action  be  taken  quickly  to  address  the  loss  of 
children's  lives  due  to  those  air  bags.  IIHS  found 
that  passenger  air  bags  were  associated  with  a 
substantial  reduction  in  crash  deaths.  The  Center 
evaluated  the  cost-effectiveness  of  passenger  air 
bags  and  concluded  that  they  produce  savings  at 
costs  comparable  to  many  well-accepted  medical 
and  public  health  practices. 
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equipped  with  air  bags,  so  will  the 
nimiber  of  fatalities  caused  by  air  bags, 
absent  either  advanced  air  bags  or 
changes  in  occupant  behavior.  Using  the 
year  2000  as  a  point  of  reference,  if  all 
passenger  vehicles  on  the  road  were 
equipped  with  air  bags,  air  bags  would 
save  3,215  lives  annually.  However, 
there  would  be  214  fatalities  annually — 
33  infants  in  rear  facing  child  seats.  129 
other  children,  41  drivers,  and  11  adult 
passengers. 

It  is  important  to  note  that  these 
estimates  are  based  on  pre-model  year 
1998  air  bags  and  on  the  assimiption 
that  there  are  no  changes  in  occupant 
demographics,  driver/passenger 
behavior,  belt  use,  child  restraint  use,  or 
the  percent  of  children  sitting  in  the 
front  seat.  However,  as  noted  above, 
changes  have  already  occurred  that  have 
reduced  the  potential  number  of 
fatalities.  Manufacturers  redesigned 
most  air  bags  for  model  year  1998  to 
reduce  the  adverse  effects  of  air  bags. 
Moreover,  additional  changes  are 
anticipated.  As  public  education 
programs  succeed  in  creating  better 
awareness  of  occupant  safety  issues,  and 
as  auto  manufacturers  voluntarily 
continue  to  improve  their  air  bags,  the 
potential  adverse  effects  of  air  bags  will 
be  further  reduced.  Nonetheless,  the 
agency  believes  that  the  air  bag  fatalities 
that  have  occurred  to  date,  and  the 
potentially  much  larger  nimiber  of  air 
bag  fatalities  that  could  occur  when  all 
light  vehicles  are  equipped  with  air 
bags,  demonstrate  the  need  for 
regulatory  action  in  this  area. 

o.  Causes  of  air  bag  fatalities.  Air  bag 
fatalities  are  caused  by  a  combination  of 
proximity  to  deploying  air  bags  and  the 
current  designs  of  those  air  bags.  The 
one  fact  that  is  common  to  all  persons 
who  died  is  not  their  height,  weight, 
gender,  or  age.  Instead,  it  is  the  fact  that 
they  were  too  close  to  the  air  bag  when 
it  started  to  deploy.  For  some,  this 
occurred  because  they  were  initially 
sitting  too  close  to  the  air  bag.  More 
often,  this  occurred  because  they  were 
not  restrained  by  seat  belts  or  child 
safety  seats  and  were  thrown  forward 
during  pre-crash  braking. 

Air  Dags  are  designed  to  save  lives 
and  prevent  injuries  by  cushioning 
occupants  as  they  move  forward  in  a 
frontal  crash.  They  keep  an  occupant's 
head,  neck,  and  chest  from  hitting  the 
steering  wheel  or  instrument  panel.  To 
accomplish  this,  an  air  bag  must  move 
into  place  quickly.  The  force  of  a 
deploying  air  bag  is  greatest  as  the  air 
bag  begins  to  inflate.  The  force 
decreases  as  the  air  bag  inflates  further. 

Occupants  who  are  very  close  to  or  in 
contact  with  the  cover  of  a  stored  air  bag 
when  the  air  bag  begins  to  inflate  can  be 


hit  with  enough  force  to  suffer  serious 
injury  or  death.  In  general,  a  driver  can 
avoid  this  risk  by  sitting  at  least  10 
inches  away  from  the  air  bag  (measuired 
from  the  breastbone  to  the  center  of  the 
air  bag  cover)  and  wearing  safety  belts. 
Teenage  and  adult  passengers  can  avoid 
this  risk  by  moving  their  seat  back  and 
wearing  their  safety  belts.  Children 
should  ride  in  the  rear  seat  whenever 
possible. 

The  confirmed  fatalities  involving 
children  have  a  nimiber  of  fairly 
consistent  characteristics.  First,  13 
infants  were  in  rear-facing  infant  seats 
that  were  installed  in  front  of  a 
passenger  side  air  bag.  Second,  the  vast 
majority  of  the  older  children  were  not 
using  any  type  of  restraint. ' '  Third,  as 
noted  above,  the  crashes  occurred  at 
relatively  low  speeds.  If  the  passenger 
air  bag  had  not  deployed  in  those 
crashes,  the  children  would  probably 
not  have  been  killed  or  seriously 
injured.  Fourth,  the  infants  and  older 
children  were  very  close  to  the 
instrument  panel  when  the  air  bag 
deployed.  A  rear-facing  infant  seat 
which  is  installed  in  the  front  seat  of  a 
vehicle  with  a  passenger  side  air  bag 
will  always  position  the  inbnt's  head 
very  close  to  the  air  bag.  For  essentially 
all  of  the  older  children,  the  non-use  or 
improper  use  of  occupant  restraints  or 
the  failure  to  use  the  restraints  most 
appropriate  to  the  child's  weight  and 
age,  in  conjunction  with  pre-impact 
braking,  resulted  in  the  forward 
movement  of  the  children  prior  to  the 
actual  crash.  As  a  residt.  they  were  very 
close  to  the  air  bag  when  it  deployed. 
Because  of  their  proximity,  the  children' 
sustained  fatal  head  or  neck  injuries 
from  the  deploying  passenger  air  bag. 

As  in  the  case  of  tne  children  fatally 
injured  by  air  bags,  the  key  factor 
regarding  the  confirmed  adult  deaths 
has  been  their  proximity  to  the  air  bag 
when  it  deployed.  The  most  common 
reason  for  their  proximity  was  failure  to 
use  seat  belts.  Only  11  of  the  40  drivers 
were  knowm  to  be  properly  restrained  by 
lap  and  shoulder  belts  at  the  time  of  the 
crash.  As  in  the  case  of  children,  the 
deaths  of  drivers  have  occurred 
primarily  in  low  speed  crashes. 

The  other  cause  of  air  bag  fatalities  is 
the  design  of  current  air  bags.  Air  bag 


fatalities  are  not  a  problem  inherent  in 
the  concept  of  air  bags  or  in  the  agency's 
occupant  restraint  standard.  That 
standard  has  always  permitted,  but  not 
required,  vehicle  manufacturers  to  use  a 
variety  of  design  features  that  would 
reduce  or  eliminate  the  fatalities  that 
have  been  occurring,  e.g.,  higher 
deployment  thresholds  that  will  prevent 
deployment  in  low  speed  crashes, 
sensors  that  adjust  the  deployment 
threshold  depending  on  whether  the 
occupant  is  belted,'^  diffierent  folding 
patterns  and  aspiration  designs,  dual 
stage  inflators.'^  new  air  bag  designs 
like  the  Autoliv  "Gentle  Bag"  that 
deploys  first  radially  and  then  toward 
the  occupant,  and  advanced  air  bags 
that  either  adjust  deployment  force  or 
suppress  deployment  altogether  in 
appropriate  circimistances.  While  some 
of  these  features  are  new  or  are  still 
under  development,  others  have  been 
around  (at  least  conceptually)  for  more 
than  a  decade.  The  agency  identified  a 
number  of  these  features  in  conjimction 
with  its  1984  decision  concerning 
automatic  occupant  protection  and 
noted  that  vehicle  manufacturers  could 
choose  among  those  featvires  to  address 
the  problems  reported  by  those 
manufacturers  concerning  out-of- 
position  occupants. 

Although  Standard  No.  208  permits 
vehicle  manufacturers  to  install  air  bags 
incorporating  those  advanced  features, 
very  few  ciurent  air  bags  do  so.  Instead, 
vehicle  manufacturers  have  thus  far 
used  designs  that  inflate  with  the  same 
force  under  all  circumstances.  Although 
the  vehicle  manufacturers  are  now 
working  to  incorporate  advanced 
features  in  their  air  bags,  the 
introduction  of  air  bags  with  those 
featxires  is  only  just  beginning. 

Partly  in  view  of  the  lead  time  needed 
to  incorporate  those  advanced  features, 
vehicle  manufacturers  first  took  the 
quicker  step  of  depowering  their  air 
bags.  Under  a  recent  temporary 
amendment  to  Standard  No.  208, 
vehicle  manufecturers  have  expedited 
their  introduction  of  depowered  or 
otherwise  redesigned  air  bags.  While 
these  modified  air  bags  will  reduce,  but 
not  ehminate,  the  incidence  of  air  bag- 


■  ■  39  of  the  48  forward-facing  children  who  were 
btally  injured  by  air  bags  were  not  using  any  type 
of  belt  or  other  restraint.  The  remaining  children 
included  some  who  were  riding  vtrith  their  shoulder 
belts  behind  them  and  some  who  were  wearing  lap 
and  shoulder  belts  but  who  also  should  have  been 
in  booster  seats  because  of  their  small  size  and 
weight.  Booster  seat  use  could  have  improved 
shoulder  belt  Tit  and  performance.  These  various 
bctors  and  pre-<7ash  braking  allowed  the  children 
to  get  too  close  to  the  air  bag  when  it  began  to 
inflate. 


■'For  example,  Mercedes-Benz  offers  passenger 
air  bags  whose  deployment  threshold  is  12  mph  if 
the  passenger  is  unbelted  and  18  mph  if  the 
passenger  is  belted. 

■^The  passenger-side  air  bags  installed  in 
approximately  10.000  CM  cars  in  the  I970's  were 
equipped  with  dual  stage  inflators.  Today,  for 
example.  Autoliv,  a  Swedish  manufacturer  of  air 
bags,  has  a  "gas  generator  that  inflates  in  two  steps, 
giving  the  bag  time  to  unfold  and  the  vent  holes  to 
be  freed  before  the  second  inflation  starts.  Should 
the  bag  then  encounter  an  occupant,  any  excessive 
gas — and  indeed  bag  pressure — %vill  exit  through 
the  vent  holes." 
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caused  deaths,  they  still  deploy  with  the 
same  force  in  all  crashes,  regardless  of 
severity,  and  regardless  of  occupant 
weight  or  location.  Many  manufacturers 
introduced  substantial  numbers  of  these 
less  powerful  air  bags  in  model  year 
1998. 

2.  Air  Bag  Requirements 

Today's  air  bag  requirements  evolved 
over  a  25-year  period.  NHTSA  issued  its 
first  public  notice  concerning  air  bags  in 
the  late  1960's.  Although  vehicle 
manufacturers  began  installing  air  bags 
in  1986,  it  was  not  until  the  fall  of  1996 
that  manufacturers  were  first  required  to 
install  air  bagsjn  any  motor  vehicles.'* 

When  the  requirements  for  automatic 
protection  (i.e.,  protection  by  means  that 
require  no  action  by  the  occupant)  were 
adopted  in  1984  for  passenger  cars,  they 
were  expressed  in  broad  performance 
terms  that  provided  vehicle 
manufacturers  with  choices  of  a  variety 
of  methods  of  providing  automatic 
protection,  including  automatic  belts 
and  air  bags.  Further,  the  requirements 
gave  vehicle  manufacturers  broad 
flexibility  in  selecting  the  performance 
characteristics  of  air  bags.  Later,  those 
requirements  were  extended  to  light 
trucks.  While  vehicle  manufacturers 
initially  installed  automatic  belts  in 
many  of  their  vehicles,  ultimately, 
strong  market  preference  for  air  bags  led 
manufacturers  to  move  toward  installing 
them  in  all  of  their  passenger  cars  and 
light  trucks. 


'*Air  bag  firsts — In  view  of  the  confusion  evident 
in  some  public  comments  in  recent  rulemakings 
and  even  in  some  media  accounts  about  when  air 
bags  were  first  required,  and  by  whom,  the  agency 
has  set  forth  a  brief  chronology  below: 

•  1972  First  year  in  which  vehicle  manufacturers 
had  the  option  of  installing  air  bags  in  passenger 
cars  as  a  means  of  complying  with  Standard  No. 
208.  Prior  to  that  year,  vehicle  manufacturers  had 
to  comply  means  of  installing  manual  lap  and 
shoulder  belts.  GM  installed  driver  and  passenger 
air  bags  in  approximately  10,000  passenger  cars  in 
the  mid-1970's. 

•  1986  first  year  in  which  vehicle  manufacturers 
no  longer  bad  the  option  of  installing  manual  belts 
and  were  required  instead  to  install  some  type  of 
automatic  protection  (either  automatic  belts  or  air 
bags)  in  some  passenger  cars.  This  requirement  was 
issued  by  Secretary  Dole  in  1984.  At  the  time  of  that 
issuance,  the  agency  expressly  noted  that  vehicle 
manufacturers  had  expressed  concerns  about  air 
bags  and  out-of-position  occupants.  In  response  to 
those  concerns,  NHTSA  identified  a  variety  of 
technological  remedies  whose  use  was  permissible 
under  the  Standard.  Between  1986  and  1996, 
vehicle  manufacturers  chose  to  comply  with  the 
automatic  protection  requirements  by  installing 
over  35  million  driver  air  bags  and  over  18  million 
passenger  air  bags  in  passenger  cars.  Another  12 
million  driver  air  bags  and  almost  3  million 
passenger  air  bags  were  installed  in  light  trucks  in 
that  same  time  period. 

•  1996  First  year  in  which  vehicle  manufacturers 
were  required  to  install  air  bags  in  some  passenger 
cars.  This  requirement  was  mandated  by  the  1991 
Intermodal  Surface  Transportation  Efficiency  Act  of 
1991. 


In  1991,  Congress  included  a 
provision  in  ISTEA  directing  NHTSA  to 
amend  Standard  No.  208  to  require  that 
all  passenger  cars  and  light  trucks 
provide  automatic  protection  by  means 
of  air  bags.  ISTEA  required  at  least  95 
percent  of  each  manufacturer's 
passenger  cars  manufactured  on  or  after 
September  1, 1996,  and  before 
September  1, 1997,  to  be  equipped  with 
an  air  bag  and  a  manual  lap/shoulder 
belt  at  both  the  driver  and  right  front 
passenger  seating  positions.  Every 
passenger  car  manufactured  on  or  after 
September  1. 1997,  must  be  so 
equipped.  The  same  basic  requirements 
were  phased  in  for  light  trucks  one  year 
later."  The  final  rule  implementing  this 
provision  of  ISTEA  was  published  in 
the  Federal  Register  (58  FR  46551)  on 
September  2, 1993. 

Standard  No.  208's  automatic 
protection  requirements  are 
performance  requirements.  The 
standard  does  not  specify  the  design  of 
an  air  bag.  Instead,  when  tested  under 
specified  test  conditions,  vehicles  must 
meet  specified  limits  for  injury  criteria, 
including  criteria  for  the  head,  chest 
and  thighs,  measured  on  50th  percentile 
male  test  dummies.  Until  recently,  these 
criteria  limits  had  to  be  met^for  air  bag- 
equipped  vehicles  in  barrier  crashes  at 
speeds  up  to  48  km/h  (30  mph),  both 
with  the  dummies  belted  and  with  them 
unbelted. 

However,  on  March  19, 1997,  the 
agency  published  a  final  rule 
temporarily  amending  Standard  No.  208 
to  provide  the  option  of  testing  air  bag 
performance  with  an  unbelted  dummy 
in  a  sled  test  incorporating  a  125 
millisecond  standardized  crash  pulse 
instead  of  in  a  vehicle-to-barrier  crash 
test.  This  amendment  was  made 
primarily  to  expedite  manufacturer 
efforts  to  reduce  the  force  of  air  bags  as 
they  deploy. 

Standara  No.  208's  current  automatic 
protection  requirements,  like  those 
established  14  years  ago  in  1984,  apply 
to  the  performance  of  the  vehicle  as  a 
whole,  and  not  to  the  air  bag  as  a 
separate  item  of  motor  vehicle 
equipment.  The  broad  vehicle 
performance  requirements  permit 
vehicle  manufacturers  to  "tune"  the 
performance  of  the  air  bag  to  the 
specific  attributes  of  each  of  their 
vehicles. 

The  Standard's  requirements  also 
permit  manufacturers  to  design  seat 
belts  and  air  bags  to  work  together. 


"  At  least  80  percent  of  each  manufacturer's  light 
trucks  manufactured  on  or  after  September  1, 1997 
and  before  September  1, 1998  must  be  equipped 
with  an  air  bag  and  a  manual  lap/shoulder  belt. 
Every  light  truck  manufactured  on  or  after 
September  1. 1998  must  be  so  equipped. 


Before  air  bags,  seat  belts  had  to  do  all 
the  work  of  restraining  an  occupant  and 
reducing  the  likelihood  that  the 
occupant  will  strike  the  interior  of  the 
vehicle  in  a  frontal  crash.  Another 
consequence  of  not  having  air  bags  was 
that  vehicle  manufacturers  had  to  use 
relatively  rigid  and  unyielding  seat  belts 
that  can  concentrate  a  lot  of  force  along 
a  narrow  portion  of  the  belted 
occupant's  body  in  a  serious  crash.  This 
concentration  of  force  created  a  risk  of 
bone  fractures  and  injury  to  underlying 
organs.  The  presence  of  an  air  bag 
increases  the  vehicle  manufacturer's 
ability  to  protect  belted  occupants. 
Through  using  force  management 
devices,  such  as  load  limiters,  a 
manufacturer  can  design  seat  belts  to 
extend  or  release  additional  belt 
webbing  before  the  belts  concentrate  too 
much  force  on  the  belted  occupant's 
body.  When  these  new  belts  stretch  or 
extend,  the  deployed  air  bag  is  there  to 
prevent  the  belted  occupant  from 
striking  the  vehicle  interior. 

Further,  as  noted  above,  Standard  No. 
208  permits,  but  does  not  require, 
vehicle  manufacturers  to  design  their  air 
bags  to  minimise  the  risk  of  serious 
injury  to  unbelted,  out-of-position 
occupants,  including  children  and  small 
drivers.  The  standard  gives  the 
manufacturers  significant  fi^eedom  to 
select  specific  attributes  to  protect  all 
occupants,  including  attributes  such  as 
(1)  the  crash  speeds  at  which  the  air 
bags  deploy,  (2)  the  force  with  which 
they  deploy,  (3)  air  bag  tethering  and 
venting  to  reduce  inflation  force  when 
a  deploying  air  bag  encounters  an 
occupant  close  to  the  steering  wheel  or 
the  instrument  panel,  (4)  the  use  of 
sensors  to  both  detect  the  presence  of 
rear-facing  child  restraints  and  the 
presence  of  small  children  and  prevent 
air  bag  inflation,  (5)  the  use  of  sensors 
to  detect  occupant  position  and  prevent 
air  bag  inflation  if  appropriate,  and  (6) 
the  use  of  multi-stage  versus  single  stage 
inflators.  Multi-stage  inflators  enable  air 
bags  to  deploy  with  lower  force  in  low 
speed  crashes,  the  type  of  crashes  in 
which  children  and  drivers  have  been 
fatally  injured,  and  with  more  force  in 
higher  speed  crashes. 

C.  Comprehensive  Agency  Plan  To 
Address  Air  Bag  Fatalities 

In  late  November  1996,  NHTSA 
announced  that  it  would  be 
implementing  a  comprehensive  plan  of 
rulemaking  and  other  actions  (e.g., 
consumer  education  and  encouragement 
of  State  seat  belt  use  laws  providing  for 
primary  enforcement  of  their 
requirements)  addressing  the  adverse 
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effects  of  air  bags.'*  While  there  is  a 
general  consensus  that  the  best 
approach  to  preserving  the  benefits  of 
air  bags  while  preventing  air  bag 
fatalities  will  ultimately  be  the 
introduction  of  advanced  air  bag 
systems,  those  air  bags  are  not 
immediately  available.  Accordingly,  the 
agency  has  focused  on  rulemaking  and 
other  actions  to  help  reduce  the  adverse 
effects  of  air  bags  in  existing  vehicles  as 
well  as  in  vehicles  produced  during  the 
next  several  model  years.  The  actions 
which  have  been  taken,  or  are  being 
taken,  include  the  following: 

1.  Interim  Rulemaking  Solutions 

a.  Existing  and  future  vebicles-in-use. 
On  November  11, 1997.  NHTSA 
published  in  the  Federal  Register  (62 
FR  62406)  a  final  rule  exempting,  under 
certain  conditions,  motor  vehicle 
dealers  and  repair  businesses  from  the 
"make  inoperative"  prohibition  in  49 
U.S.C.  §  30122  by  allowing  them  to 
install  retrofit  manual  on-off  switches 
for  air  bags  in  vehicles  owned  by  people 
whose  request  for  a  switch  is  authorized 
by  NHTSA.  The  purpose  of  the 
exemption  is  to  preserve  the  benefits  of 
air  bags  while  reducing  the  risk  that 
some  people  have  of  being  seriously  or 
fatally  injured  by  current  air  bags.  "The 
exemption  also  allows  consumers  to 
have  new  vehicles  retrofitted  with  on- 
off  switches  after  the  purchase  of  those 
vehicles.  It  does  not,  however,  allow 
consumers  to  purchase  new  vehicles 
already  equipped  with  on-off  switches. 
(Another  rule,  discussed  below,  allows 
manufacturers  to  "factory  install" 
manual  on-off  switches  for  vehicles 
with  no,  or  small,  rear  seats.) 

b.  New  vehicles.  On  November  27, 
1996,  the  agency  published  in  the 
Federal  Register  (61  FR  60206)  a  final 
rule  amending  Standards  No.  208  and 
No.  213  to  require  improved  labeling  on 
new  vehicles  and  child  restraints  to 
better  ensure  that  drivers  and  other 
occupants  are  aware  of  the  dangers 
posed  by  passenger  air  bags  to  children, 
particularly  to  children  in  rear-facing 
infant  restraints  in  vehicles  vath 
operational  passenger  air  bags.  The 
improved  labels  were  required  on  new 
vehicles  begiiming  February  25, 1997, 
and  were  required  on  child  restraints 
beginning  May  27, 1997. 

On  January  6, 1997,  the  agency 
published  in  the  Federal  Register  (62 
FR  798)  a  final  rule  extending  until 
September  1,  2000,  an  existing 
provision  in  Standard  No.  208 


■*For  a  discussion  of  the  actions  taken  by  NHTSA 
before  November  1996  to  address  the  adverse  effects 
of  air  bags,  see  pp.  40787-88  of  the  agency's  NPRM 
published  August  6. 1996  (61  FR  40784). 


permitting  vehicle  manufacturers  to 
offer  manual  on-off  switches  for  the 
passenger  air  bag  for  new  vehicles 
without  rear  seats  or  with  rear  seats  that 
are  too  small  to  accommodate  rear- 
facing  infant  restraints. 

On  March  19, 1997,  NHTSA 
published  in  the  Federal  Register  (62 
FR  12960)  a  final  rule  temporarily 
amending  Standard  No.  208  to  facilitate 
efforts  of  vehicle  manufacturers  to 
depower  their  air  bags  quickly  so  that 
they  inflate  less  aggressively.  This 
change,  coupled  vnth  the  broad 
flexibility  already  provided  by  the 
standard's  existing  performance 
requirements,  provided  the  vehicle 
manufacturers  maximuQi  flexibility  to 
quickly  reduce  the  adverse  effects  of 
current  air  bags.  Vehicle  manufacturers 
provided  air  bags  that  were  depowered 
or  otherwise  redesigned  for  a  large 
number  of  model  year  1998  vehicles. 

2.  Longer-Term  Rulemaking  Solution 

In  today's  notice,  NHTSA  is 
proposing  to  require  advanced  air  bags. 
The  agency  is  proposing  new 
performance  requirements  to  improve 
occupant  protection  for  occupants  of 
different  sizes,  belted  and  unbelted, 
while  minimizing  the  risk  to  infants, 
children,  and  other  occupants  fi*om 
injuries  and  deaths  caused  by  air  bags. 

3.  Educational  Efforts:  Child  Restraint 
and  Seat  Belt  Use  Laws 

In  addition  to  taking  these  actions, 
and  conducting  extensive  public 
education  efforts,  the  Department  of 
Transportation  announced  in  the  spring 
of  1997  a  national  strategy  to  increase 
seat  belt  and  child  seat  use.  Higher  use 
rates  would  decrease  air  bag  fatalities 
and  the  chance  of  adverse  safety 
tradeoffs  occurring  as  a  result  of  turning 
off  air  bags.  The  plan  to  increase  seat 
belt  and  child  seat  use  has  four 
elements:  stronger  public-private 
partnerships;  stronger  State  seat  belt  and 
child  seat  use  laws  (e.g.,  laws  providing 
for  primary  enforcement  of  seat  belt  use 
requirements);  active,  high-visibility 
enforcement  of  these  laws;  and  effective 
public  education.  Substantial  benefits 
could  be  obtained  from  achieving  higher 
seat  belt  use  rates.  For  example,  if 
observed  belt  use  increased  from  69 
percent  to  90  percent,  an  estimated 
additional  5,400  lives  would  be  saved 
annually  over  the  estimated  10,414  lives 
currently  being  saved  by  seat  belts.  In 
addition,  an  estimated  129,000  injuries 
would  be  prevented  annually.  The 
economic  savings  from  these 
incremental  reductions  in  both  fatalities 
and  injuries  would  be  $8.5  billion 
annually. 


V.  Technological  Opportunities 

The  air  bag  suppliers  and  vehicle 
manufacturers  are  working  on  a  wide 
range  of  advanced  technologies  to 
upgrade  air  bag  system  performance, 
including  but  not  limited  to  addressing 
adverse  effects  of  air  bags  to  out-of- 
position  occupants.  To  illustrate  the 
kinds  of  technological  opportunities 
that  are  available,  NHTSA  is  including 
a  discussion  on  this  subject  presented 
by  JPL  in  the  Executive  Summary  of  its 
Advanced  Air  Bag  Technology 
Assessment.  For  additional  information, 
interested  persons  are  referred  to  the 
fiill  JPL  report,  NHTSA's  Preliminary 
Economic  Assessment  for  this  proposal 
and  the  references  it  cites,  and  the 
docket  for  this  and  other  notices  relating 
to  Standard  No.  208. 

The  JPL  Executive  Summary  includes 
the  following  discussion  of 
technological  opportunities  (section 
numbers  are  omitted): 

Model  year  2001.  The  technologies 
that  are  being  developed  and  that  may 
be  available  for  model  year  2001 
provide  both  improved  information  and 
improved  response.  '^ 

Information 

•  Crash  sensor/control  systems  with 
improved  algorithms  will  better 
discriminate  when  air  bag  deployment 
is  necessary  for  occupant  crash 
protection,  will  provide  better  threshold 
control,  and  will  determine  the 
appropriate  inflation  level  for  two-stage 
inflators. 

•  Belt  use  status  sensors  can  detect 
when  an  occupant  is  belted  so  that  the 
air  bag  deployment  threshold  can  be 
raised  when  belts  are  in  use.  (These  are 
currently  in  use  in  some  cars.) 

•  Seat  position  sensors  provide  an 
approximate  surrogate  measure  of 
occupant  size  and  proximity  to  the  air 
bag  module.  They  can  be  used  in 
combination  with  belt  status  sensors  to 
determine  the  appropriate  inflator 
output. 

•  Seat  belt  spool-out  sensors  could 
provide  additional  information  about  an 
occupant's  size  and  proximity  to  the  air 
bag  module.  These  sensors  were  not 
mentioned  as  being  part  of  any  current 
industry  use  strategy  and  therefore  may 
not  be  available  by  model  year  2001. 

•  Static  proximity  (occupant  position) 
sensors  could  identify  occupants  in  the 
keep-out  zone,  but  will  be  available  only 
if  an  aggressive  development  program  is 


■^  NHTSA  notes  that  JPL,  in  identifying  and 
analyzing  parameters  to  reflect  the  functions  that 
may  be  required  of  advanced  technology,  classified 
those  parameters  by  the  information  provided  about 
the  crash  and  the  occupants  and  the  air  bag  system 
response. 
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undertaken.  They  would  not  reduce 
injuries  to  all  out-of-position  occupants, 
and  they  could  be  "fooled"  some  of  the 
time. 

Response 

•  Automatic  suppression  can  prevent 
inflation  when  sensors  determine  that 
an  ccupant  is  in  a  keep-out  zone  where 
injuries  could  occur. 

•  Two-stage  inflators  can  permit 
relatively  soft  inflation  for  crashes  of 
lower  threshold  velocity,  and  full 
inflation  when  necessary  for  crashes  of 
high  threshold  velocity. 

•  Compartmented  air  bags,  radial 
deployments,  and  bags  with  lighter- 
weight  fabrics  may  reduce  the  size  of 
the  keep-out  zone. 

.    •  Advanced  belts  can  improve 
restraint  system  safety  and 
protectiveness.  They  may  include  ' 
pretensioners  that  can  provide  better 
coupling  of  the  occupant  to  the  seat  for 
improved  ride-down  during  the  crash. 
Also,  they  can,  to  some  degree,  limit 
occupant  proximity  to  the  air  bag 
module.  Load  hmiters  can  also  improve 
belt  performance  by  reducing  maximimi 
belt  loads  on  the  occupant. 
(Pretensioners  and  load  Hmiters  are 
currently  in  some  vehicles.) 

Model  year  2003.  By  model  year  2003, 
there  could  be  evolutionary  changes  in 
some  of  the  systems  and  the  possibility 
of  the  introduction  of  occupant  and 
proximity  sensors. 

Information 

•  Crash  sensor/control  system 
algorithms  will  continue  to  be 
improved. 

•  Belt  use  sensors  will  be  widely  used 
already. 

•  Integrated  occupant  and  proximity 
sensors  could  be  available  that  would 
identify  occupants  in  the  keep-out  zone 
or  those  who  would  enter  it. 

•  Precrash  sensors  may  be  available, 
but  their  application  requires  further 
investigation. 

flesponse 

•  Automatic  suppression  to  prevent 
inflation  will  be  available  for  use  with 
proximity  sensors. 

•  Multistage  inflators  to  provide  more 
tailored  responses  for  a  variety  of 
occupants  and  crash  severities  could  be 
available,  if  needed. 

•  Bag  designs  will  continue  to  be 
improved,  permitting  a  reduction  of  the 
keep-out  zone. 

•  Pretensioners  and  load  Hmiters  will 
be  placed  in  increasing  numbers  of 
vehicles.  Air  belts  will  be  available  to 
improve  safety  belt  effectiveness. 

NHTSA  notes  that  the  JPL  report 
presents  tables  listing  speciBc 


technologies  for  advanced  safety 
restraint  systems  and  providing  a 
summary  of  advanced  technology 
characteristics.  The  technology  items 
discussed  in  the  JPL  report  include: 

Sensors 

— Pre-Crash  Sensing 

— Crash  Severity  Sensors 

— Sensing  Diagnostic  Modules/Crash 

Algorithms 
— Belt  Use  Sensors 
— Belt  Spool-Out  Sensors 
— Seat  Position  Sensors 
— Occupant  Classification  Sensors 
— Occupant  Proximity  Motion  Sensors 
— Computational  Systems/Algorithms 

Inflators 

— Non-Azide  Propellants 

^Hybrid  Inflators 

— Heated  Gas  Inflators 

^Multistage  Inflators 

—Inflators  With  Tailorable  Mass  Flow  Rate 

Air  Bags 

— New  Fabrics  and  Coatings 
— New  Woven  Fabrics  and  Bag  Construction 
— New  Bag  Shapes  and  Compartmented  Bags 
— New  Air  Bag  Venting  Systems 

Seat  Belt  Systems 

— Pretensioners 

— Load  Limiting  Devices 

—Inflatable  Seat  Belts 

The  JPL  report  also  presents  an 
assessment  of  the  merits  of  advanced 
technologies. 

The  JPL  report  cautioned  that 
expected  improvements  in  the  safety 
and  protectiveness  of  air  bags  must  be 
tempered  by  the  understanding  that 
there  are  key  technology  developments 
that  need  to  be  accomplished,  namely: 

•  Air  bag  deployment  time  variability 
must  be  reduced  by  improvements  in 
the  vehicle  crush/crash  sensor  system. 

•  Inflator  variability  must  be  reduced 
so  that  dual-stage  inflators  can  be 
applied  effectively. 

•  System  and  component  reHability 
must  receive  diligent  attention  to 
achieve  the  high  levels  required  under 
field  conditions. 

•  Occupant  sensors  must  be 
developed  that  can  distinguish  with 
high  accuracy  small,  medium,  and  large 
adults;  children;  and  infant  seats. 

•  Position  sensors  to  measure 
occupant  proximity  to  the  air  bag 
module  writh  the  required  response  time 
and  accuracy  must  be  demonstrated. 

The  JPL  report  noted  that  all  of  the 
above  are  the  subject  of  current 
development,  but  development,  test, 
and  integration  of  the  advanced 
technologies  needs  to  be  accelerated  to 
enable  their  incorporation  into 
production  vehicles. 

The  JPL  report  also  notes  that  its 
projections  of  technology  availability 
are  based  on  limited  contacts  with  a 


limited  number  of  vehicle 
manufacturers  and  suppliers,  and  that 
the  state  of  the  art  of  advanced  air  bag 
technologies  is  in  a  high  state  of  flux. 
The  report  notes  that  die  projected 
technologies,  as  well  as  other 
technologies,  may  advance  more  or  less 
rapidly  than  indicated. 

NHTSA  has  had  more  extensive 
contacts  than  JPL  with  suppliers  and 
vehicle  manufacturers,  and  more  recent 
ones.  Based  on  confidential  information 
shared  with  the  agency  during  those 
contacts,  NHTSA  believes  that  the  JPL 
report  is  conservative  in  its  assessment 
of  the  stages  that  some  suppliers  have 
reached  in  developing  new  technologies 
and  the  model  year  in  which  some  of 
the  very  highly  advanced  air  bag  designs 
will  first  be  introduced. 

NHTSA  recognizes,  however,  that 
different  suppliers  and  vehicle 
manufacturers  are  at  different  stages  in 
their  development  of  advanced  air  bags, 
and  also  face  different  constraints  and 
challenges,  e.g.,  different  states-of-the- 
art  of  their  current  air  bag  systems, 
engineering  resources,  number  of 
vehicles  for  which  air  bags  need  to  be 
redesigned,  etc.  The  agency  believes  the 
proposed  date  for  the  beginning  of  the 
phase-in.  the  phase-in  itself,  and  also 
the  proposal  of  a  number  of 
manufacturer  options  to  reflect  different 
available  design  choices,  would 
accommodate  these  differing  situations. 

VI.  Proposal  for  Advanced  Air  Bags 

A.  Introduction 

NHTSA's  goals  in  this  rulemaking  are 
to  enhance  the  benefits  of  air  bags  for  all 
occupants  while  eliminating  or 
minimizing  risks  from  air  bags,  and  to 
ensure  that  the  needed  improvements  in 
occupant  protection  are  made 
expeditiously,  and  in  accordance  with 
the  recently  adopted  statutory 
deadlines.  As  discussed  in  the 
preceding  section  of  this  notice,  the 
vehicle  manufacturers  and  their 
suppliers  are  already  pursuing  a  wide 
variety  of  technological  opportimities 
that  can  be  used  to  achieve  these  goals. 

The  sheer  number  and  variety  of 
available  technological  opportunities 
creates  special  challenges  fit)m  a 
regulatory  perspective.  While  the 
availability  of  multiple  technologies 
generally  makes  it  easier  to  solve  the 
current  problems  with  air  bags  quickly, 
it  also  means  that  the  agency  must  take 
-special  care  to  ensure  that  the  regulatory 
language  it  adopts  will  not  be 
imnecessarily  design-restrictive. 

Among  other  things,  the  agency 
wishes  to  avoid: 

•  Inadvertently  preventing  the  use  of 
superior  air  bag  designs; 
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•  Favoring  one  viable  technology  or 
design  over  another,  where  either  would 
meet  the  need  for  safety; 

•  Requiring  an  expensive  solution, 
where  an  inexpensive  one  will  work;  or 

•  Requiring  implementation  of  a 
particular  technology  before  it  can  be 
appropriately  developed. 

m  seeking  to  ensure  that  its  proposal 
is  not  imnecessarily  design-restrictive, 
the  agency  has  sought  to  develop 
requirements  that  are  as  performance- 
oriented  as  possible,  and  to  include 
manufacturer  options  that  acconunodate 


for  the  kinds  of  technological  solutions 
that  the  agency  knows  are  under' 
development. 

Moreover,  since  the  ultimate  question 
for  regulators,  industry,  and  the  public 
is  how  the  required  safety  features  will 
work  in  the  real  world.  NHTSA  has 
sought  to  specify  test  procedures  that 
most  closely  replicate  the  real  world 
conditions  that  affect  the  possibiUty  of 
traffic  deaths  and  injuries. 

As  a  result,  NHTSA  is  proposing  to 
require  manufacturers  to  meet  improved 


performance  criteria  in  additional  tests 
using  a  wider  array  of  test  dimimies. 
The  existing  and  proposed  tests  are 
identified  in  Figures  1  and  2,  below. 
Figtire  1  shows  tests  for  requirements  to 
preserve  and  improve  occupant 
protection  for  different  size  occupants, 
belted  and  unbelted.  Figure  2  shows 
tests  for  requirements  to  minimize  the 
risk  to  infants,  children,  and  other 
occupants  from  injuries  and  deaths 
caused  by  air  bags. 

BILUNO  COOE  4910-6»-P 


49968  Federal  Register /Vol.  63,  No.  181 /Friday,  September  18,  1998  /  Proposed  Rules 


Test  requirements  to  preserve  and  improve  occupant 

protection  for  different  size  occupants, 

belted  and  unbelted 

I 


50th  percentile 
adult  male  dummies 


Up  to  30  mph  rigid  barrier  test 

30  degree  oblique 

to  perpendicular 


I 


Unbelted 
Driver  and 
Passenger 


1 


Belted 
Driver  and 
Passenger 


1 


5th  percentile 
adult  female  dummies 


I 


I 


Up  to  30  mph  rigid  bamer  test 

30  degree  oblique 

to  perpendicular 


Up  to  25  mph 

40%  offset  frontal 

deformable  barrier  test 
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Figure  1 .  Test  Requirements  to  Preserve  and  Improve  Occupant  Protection 
for  Different  Size  Occupants,  Belted  and  Unbelted 
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NHTSA  notes  that,  in  the  future,  it 
expects  to  propose  a  higher  speed 
frontal  offset  test  requirement  and  also 
is  considering  proposing  one  or  more 
tests  using  95th  percentile  adult  male 
dummies.  The  agency  is  not  proposing 
a  higher  speed  h-ontal  offset  test 
requirement  at  this  time  because  it  is 
still  conducting  research  regarding  such 
a  requirement.  '*  The  agency  is  not 
proposing  tests  using  95th  percentile 
adult  male  dummies  at  this  time 
because  the  development  of  that  dummy 
is  not  expected  to  be  completed  until 
sometime  next  year. 

Under  the  proposed  performance 
requirements  identified  in  Figiues  1  and 
2,  vehicle  manufactiu«rs  would  be- 
required  to  show  that  the  air  bags  in 
their  vehicles  provide  protection  to 
small  stature  occupants  as  well  as  to 
average  size  males,  and  to  adopt  one  or 
more  of  a  number  of  available  design 
features  that  will  minimize  the  risk 
caused  by  air  bags  to  infants  in  rear- 
facing  child  restraints,  out-of-position 
children,  or  other  out-of-position 
occupants  in  low  speed  crashes. 

The  test  matrix  identified  in  Figures 
1  and  2  represents  a  natiu-al  evolution 
and  refinement  of  Standard  No.  208 's 
current  requirements.  The  agency  has 
always  sought  to  include  in  the  standard 
test  procedures  that  replicate  the  real 
world  factors  that  affect  the  possibility 
of  traffic  deaths  and  injuries.  This  is  the 
best  way  to  ensure  that  required  safety 
features  will  perform  well  not  only  in 
compliance  tests,  but  also  in  the  real 
world. 

Among  other  things,  the  agency  has 
long  specified  full  scale  vehicle  crash 
tests  using  instrumented  dummies 
because  it  is  only  through  such  tests  that 
the  protection  provided  by  a  vehicle  and 
its  occupant  protection  system  can  be 
fully  measured.  Different  vehicle 
models  have  different  crash  pulses.  The 
results  of  crash  tests  reflect  not  only  the 
performance  of  the  air  bag,  but  how  a 
particular  vehicle  model  crumples  and 
absorbs  energy  in  a  crash,  i.e.,  its 
individual  crash  pulse.  The  use  of  crash 
tests  necessitates  that  vehicle 
manufacturers  take  into  accoimt  the 
crash  pulse  of  their  vehicles,  the  air  bag 
design,  occupant  compartment  design 
featiu^s,  seat  belt  design  (for  belted 
tests)  and  specific  attributes  of  each  of 
their  subsystems.  o 


"  For  information  concerning  the  agency's 
research  program,  interested  persons  are  referred  to 
the  agency's  Report  to  Congress.  Status  Report  on 
Establishing  a  Federal  Motor  Vehicle  Safety 
Standard  for  Frontal  Offset  Crash  Testing,  April 
1997.  This  report  is  available  on  NHTSA's  web  site. 
The  address  for  the  section  of  the  web  site  where 
this  report  is  located  is  "bttp://www.nht8a.dot.gov/ 
cars/rules/OashWorthy/". 


Also,  the  agency  has  long  included 
tests  for  air  bag-equipped  vehicles  using 
both  belted  and  unbelted  dummies, 
since  a  large  number  of  occupants  in  the 
United  States  continue  to  ride  unbelted. 
Even  today,  nearly  half  of  all  occupants 
in  potentially  fatal  crashes  do  not  wear 
their  seat  belts.  Teenagers  are 
particularly  likely  to  ride  unbelted. 

Moreover,  the  Standard  has  long 
included  test  conditions  that  replicate  a 
variety  of  different  types  of  crashes.-Of 
particular  note,  the  standard's 
longstanding  barrier  test  requirements 
specify  crash  tests  at  any  speed  up  to 
and  including  48  km/h  (30  mph),  and  at 
a  range  of  impact  angles. 

NHTSA  has  also  always  sought  to 
maximize  manufactuirer  flexibility  in 
providing  effective  occupant  protection. 
As  the  agency  has  stated  many  times, 
Standard  No.  208  has  never  specified 
the  design  of  an  air  bag.  Manufacturers 
have  been  free  to  design  their  air  bags 
in  any  manner  they  like,  e.g.,  any  size, 
any  inflation  level,  etc.  so  long  as  the 
standard's  injury  criteria  limits  are  not 
exceeded  in  specified  crash  tests. 

Today's  proposal  follows  these 
longstanding  practices  by  proposing  to 
add  new  tests  that  replicate  additional 
real  world  factors  that  affect  the 
possibility  of  deaths  and  injuries  which 
are  not  directly  addressed  by  the 
standard's  current  requirements. 
Manufacturers  would  continue  to  be 
permitted  maximum  design  fireedom  in 
designing  their  air  bags,  so  long  as  the 
standard's  injury  criteria  performance 
limits  are  met  in  specified  tests. 

Manufacturers  can  use  many  different 
technologies  and  designs  to  meet  the 
proposed  requirements.  One  approach  is 
for  manufacturers  to  develop  air  bags 
that  inflate  in  a  manner  that  does  not 
cause  injuries  to  out-of-position 
occupants.  Several  air  bag  suppliers 
have  recently  demonstrated  air  bags  that 
incorporate  improved  folding  patterns 
and  internal  tethering  and  venting  to 
reduce  the  risk  of  injury  to  out-of- 
position  occupants.  For  example, 
Autoliv  has  demonstrated  an 
"umbrella"  air  bag  that  deploys  first 
radially  and  then  toward  the  vehicle 
occupant.  It  also  may  be  possible  to 
design  air  bags  that  use  vents  or  other 
means  of  preventing  further  deployment 
if  the  air  bag  is  blocked  by  the  occupant 
during  inflation.  Again,  imder  today's 
proposal,  manufacturers  would  be 
permitted  flexibility  in  designing  their 
air  bags  as  long  as  all  of  the  standard's 
performemce  requirements  are  met  in 
specified  tests. 

A  discussion  of  each  of  the  specific 
proposed  test  requirements  follows,  in 
the  general  order  presented  in  Figures  1 
and  2. 


B.  Existing  and  Proposed  Test 
Requirements 

1.  Tests  for  Requirements  To  Preserve 
and  Improve  Occupant  Protection  for 
Different  Size  Occupants,  Belted  and 
Unbelted 

a.  Safety  of  medium  to  large  teenagers 
and  adults.  Standard  No.  208  has  long 
required  vehicles  to  meet  specified 
injury  criteria,  including  criteria  for  the 
head  and  chest,  measured  on  50th 
percentile  adult  male  test  dummies 
during  a  rigid  barrier  crash  test  at  any 
speed  up  to  48  km/h  (30  mph]  and  over 
the  range  of  angles  from  -  30  degrees  to 
+30  degrees.  The  standard  has  required 
air-bag-equipped  vehicles  to  meet  the 
criteria  both  with  the  dummies  belted 
and  imbelted. 

If  a  vehicle  crash  test  is  to  measure 
the  overall  ability  of  a  vehicle  and  its 
occupant  protection  system  to  prevent 
fatalities  and  serious  injuries,  the  crash 
test  must  have  the  severity  of  a 
potentially  fatal  crash.  It  is  also 
important  that  the  crash  test  makfe  it 
necessary  for  vehicle  manufacturers  to 
'design  and  equip  their  vehicles  so  that 
they  provide  protection  in  a  range  of 
potentially  fatal  crashes,  recognizing 
that  no  single  type  of  crash  test  can  be 
directly  representative  of  all  the  myriad 
potentially  fatal  crashes  that  occur  in 
the  real  world. 

The  longstanding  barrier  test 
requirement  specified  in  Standard  No. 
208  simulates  a  wide  range  of 
potentially  fatal  crashes,  both  Mdth 
respect  to  severity  and  crash  pulse.  The 
test  is  conducted  at  any  speed  up  to  48 
km/h  (30  mph),  meaning  that  protection 
must  be  provided  at  all  such  speeds,    • 
e.g.,  32  km/h  (20  mph)  and  40  km/h  (25 
mph),  as  well  as  48  km/h  (30  mph).  "The 
test  is  also  conducted  at  any  angle 
between  30  degrees  to  the  left  and  30 
degrees  to  the  right.  While  the 
perpendicular  rigid  barrier  test  results 
in  crash  pulses  of  short  duration,  e.g., 
the  kind  of  pulse  that  a  vehicle 
experiences  when  it  strikes  a  bridge 
abutment  or  fully  engages  another 
similar-sized  or  larger  vehicle  directly 
head-on,  the  angled  rigid  barrier  tests 
result  in  crash  pulses  of  longer  duration, 
i.e.,  a  softer  crash  pulse. 

The  rigid  barrier  test  requirements 
have  been  an  integral  part  of  the 
standard's  automatic  crash  protection 
requirements  and  have  resulted  in 
enormous  savings  of  lives.  As  noted 
above,  NHTSA  estimates  that  air  bags 
have  saved  about  3,148  drivers  and 
passengers.  Of  these,  2,725  were 
unbelted  and  423  were  belted.  If  these 
levels  of  effectiveness  are  maintained, 
i.e.,  21  percent  in  frontal  crashes  for 
restrained  occupants  and  34  percent  in 
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frontal  crashes  for  unrestrained 
occupants,  air  bags  will  save  more  than 
3,000  lives  each  year  in  passenger  cars 
and  light  trucks  when  all  light  vehicles 
on  the  road  are  equipped  with  dual  air 
bags.  Standard  No.  208 's  current 
requirements  thus  represent  one  of 
NHTSA's  most  effective  regulations  in 
terms  of  the  numbers  of  lives  saved. 

As  also  noted  earlier  in  this  notice, 
the  agency  amended  Standard  No.  208 
in  March  1997  to  provide  a  temporary 
option  for  manufacturers  to  certify  their 
vehicles  to  an  unbelted  sled  test  as  an 
alternative  to  the  imbelted  barrier  test 
requirement.  NHTSA  established  the 
sled  test  option  to  ensure  that  the 
vehicle  manufacturers  could  quickly 
depower  all  air  bags  so  that  they  inflate 
less  aggressively.  '^  While  vehicle 
manufacturers  could  have  depowered 
many  or  most  of  their  vehicles'  air  bags 
without  changes  to  Standard  No.  208, 
the  final  rule  expedited  this  process. 

Under  the  March  1997  final  rule,  the 
sled  test  option  was  scheduled  to 
terminate  on  September  1,  2001.  The 
agency  explained  that  there  was  no  need 
to  permanently  reduce  Standard  No. 
208's  performance  requirements  to 
enable  manufacturers  to  fully  address 
the  adverse  effects  of  air  bags.  This  is 
because  there  were  various  alternatives 
already  allowed  by  the  standard  to 
address  the  problem  that  did  not 
necessitate  reducing  the  standard's 
performance  requirements.  While  the 
agency  specified  a  several  year  duration 
for  the  alternative  sled  test,  it  indicated 
that  it  would  revisit  the  end  date,  to  the 
extent  appropriate,  in  its  future 
rulemaking  on  advanced  air  bags.  See  62 
FR  12968;  March  19,  W97. 

The  September  1,  2001  termination 
date  for  the  sled  test  option  has  been 
superseded  by  the  NHTSA 
Reauthorization  Act  of  1998.  In  a 
paragraph  titled  "Coordination  of 
Effective  Dates,"  the  Act  provides  that 
the  unbelted  sled  test  option  "shall 
remain  in  effect  imless  and  imtil 
changed  by  [the  final  rule  for  advanced 
air  bags]."  The  Conference  Report  states 
that  the  ciurent  sled  test  certification 
option  remains  in  effect  "imless  and 
until  phased  out  according  to  the 
schedule  in  the  final  rule." 

In  light  of  the  Act,  the  agency  is 
proposing  to  phase  out  the  sled  test 
option  as  the  requirements  for  advanced 
air  bags  are  phased  in.  While  NHTSA 
believes  the  sled  test  option  has  been  an 
expedient  and  useful  temporary 


"The  agency's  initial  steps  regarding 
technological  solutions  focused  on  depowering 
primarily  because  the  lead  time  needed  for 
depowering  was  significantly  shorter  than  the  lead 
time  for  the  technological  solutions  that  are  the 
subject  of  this  proposal. 


measure  to  ensure  that  the  vehicle 
manufactiuers  could  quickly  depower 
all  of  their  air  bags  and  to  help  ensure 
that  some  protection  would  continue  to 
be  provided,  the  agency  does  not 
consider  sled  testing  to  be  an  adequate 
long-term  means  of  assessing  the  extent 
of  occupant  protection  that  a  vehicle 
and  its  air  bag  wdll  afford  occupants  in 
the  real  world.  The  sled  test,  first, 
excludes  vehicle  factors  that  can 
significantly  affect  the  level  of 
protection  received.in  the  real  world 
and,  second,  is  insufficiently 
representative  of  potentially  fatal  real 
world  crashes. 

Unlike  a  full  scale  vehicle  crash  test, 
a  sled  test  does  not,  and  cannot, 
measure  the  actual  protection  an 
occupant  will  receive  in  a  crash.  The 
current  sled  test  measures  limited 
performance  attributes  of  the  air  bag,  but 
cannot  measure  the  performance 
provided  by  the  vehicle  structure  in 
combination  with  the  air  bags  or  even 
the  full  air  bag  system  by  itself. 

Among  other  shortcomings,  the  sled 
test  does  not  evaluate  the  actual  timing 
of  air  bag  deployment.  Deployment 
timing  is  a  critical  component  of  the 
safety  afforded  by  an  air  bag.  If  the  air 
bag  deploys  too  late,  the  occupant  may 
already  have  struck  the  interior  of  the 
vehicle  before  deployment  begins. 

Air  bag  timing  is  affected  by  parts  of 
the  air  bag  system  which  are  not  tested 
during  a  sled  test,  i.e.,  the  crash  sensors 
and  computer  crash  algorithm.  A  barrier 
crash  test  evaluates  the  ability  of  sensors 
to  detect  a  crash  and  the  ability  of  an 
algorithm  to  predict,  on  the  basis  of 
initial  sensing  of  the  rate  of  increase  in 
force  levels,  whether  crash  forces  will 
reach  levels  high  enough  to  warrant 
deployment.  However,  the  sled  test  does 
not  evaluate  these  critical  factors.  The 
ability  of  an  algorithm  to  correctly,  and 
quickly,  predict  serious  crashes  is 
critical.  The  signal  for  an  air  bag  to 
deploy  must  come  very  early  in  a  crash, 
when  the  crash  forces  are  just  beginning 
to  be  sensed  by  the  air  bag  system.  A 
delay  in  an  air  bag's  deployment  could 
mean  that  the  air  bag  deploys  too  late  to 
provide  any  protection.  In  a  sled  test, 
the  air  bag  is  artificially  deployed  at  a 
predetermined  time.  The  time  of 
deployment  in  a  sled  test  is  artificial 
and  may  differ  significantly  from  the 
time  when  the  air  bag  would  deploy 
during  an  actual  crash  involving  the 
same  vehicle. 

Second,  the  current  generic  sled  pulse 
does  not  replicate  the  actual  crash  pulse 
of  a  particular  vehicle  model,  i.e.,  the 
specific  manner  in  which  the  front  of 
the  vehicle  deforms  during  a  crash, 
thereby  absorbing  energy.  The  actual 
crash  pulse  of  a  vehicle  is  a  critical 


factor  in  occupant  protection.  A  crash 
pulse  affects  the  timing  of  air  bag 
deployment  and  the  ability  of  an  air  bag 
to  cushion  and  protect  an  occupant. 
However,  the  current  sled  test  does  not 
use  the  crash  pulse  of  the  vehicle  being 
tested.  In  many  cases,  the  crash  pulse 
used  in  the  sled  test  is  not  even  one 
approximately  representative  of  the  test 
vehicle.  The  sled  test  uses  the  crash 
pulse  of  a  large  passenger  car  for  all 
vehicles,  regardless  of  their  type  or  size. 
This  crash  pulse  is  appropriate  for  large 
passenger  cars,  but  not  for  light  trucks 
and  smaller  cars  since  they  typically 
have  much  "stiffer"  crash  pulses  than 
that  of  the  sled  test.  In  the  real  world, 
deceleration  of  light  trucks  and  smaller 
cars,  and  their  occupants,  occurs  more 
quickly  than  is  simulated  by  the  sled 
test.  Thus,  the  sled  test  results  may 
overstate  the  level  of  occupant 
protection  that  would  be  provided  by  a 
vehicle  and  its  air  bag  system  in  the  real 
world.  An  air  bag  that  can  open  in  a 
timely  fashion  and  provide  adequate 
cushioning  in  a  soft  pulse  crash  may  not 
be  able  to  do  so  in  a  stiffer  pulse  crash. 
This  is  because  an  occupant  of  a 
crashing  vehicle  moves  forward,  relative 
to  the  vehicle,  more  quickly  in  stiffer 
pulse  crash  than  in  a  softer  pulse  crash. 

Third,  a  sled  test  does  not  measure 
the  potential  for  harm  from  vehicle 
components  that  are  pushed  back  into 
the  occupant  compartment  during  a 
crash.  Examples  of  components  that 
may  intrude  into  the  occupant 
compartment  include  the  steering 
wheel,  an  A-pillar  and  the  toe-board. 
Since  a  sled  test  does  not  involve  any 
kind  of  crash  or  deformation  of  the 
vehicle,  ft  implicitly  assumes  that  such 
intrusion  does  not  occur  in  crashes. 
Thus,  the  sled  test  may  indicate  that  a 
vehicle  provides  good  protection  when, 
as  a  result  of  steering  wheel  or  other 
intrusion  in  a  real  world,  the  vehicle 
will  actually  provide  poor  protection  in 
a  real  world  crash. 

Fourth,  the  sled  test  does  not  measure 
how  a  vehicle  performs  in  angled 
crashes.  It  only  tests  vehicles  in  a 
perpendicular  crash.  In  the  real  world, 
frontal  crashes  occur  at  varying  angles, 
resulting  in  occupants  moving  toward 
the  steering  wheel  and  instrument  panel 
in  a  variety  of  trajectories.  The 
specification  of  angled  tests  in 
conjunction  with  the  barrier  test 
requirement  ensures  that  a  vehicle  is 
tested  under  these  real  world 
conditions. 

As  noted  below  in  the  appendix  to 
this  preamble,  NHTSA  received  several 
petitions  for  reconsideration  concerning 
the  sled  test's  sunset  date  (subsequently 
superseded  by  the  NHTSA 
Reauthorization  Act  of  1998).  The 
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agency  notes  that  its  proposal  to  phase 
the  option  out  as  the  requirements  for 
advanced  air  bags  are  phased  in  will 
provide  additional  time  for  the  vehicle 
manufacturers  to  redesign  their  air  bags 
to  avoid  causing  harm  and  to  provide 
improved  protection  for  all  occupants, 
belted  and  unbelted.  In  the  appendix, 
the  agency  provides  additional  reasons 
supporting  its  proposal  for  terminating 
the  sled  test  option,  including  a 
discussion  of  the  importance  for  safety 
of  maintaining  effective  unbelted  frontal 
crash  test  requirements. 

NHTSA  is  requesting  comments  on 
whether  it  should  develop  potential 
alternative  unbelted  crash  test 
requirements.  The  auto  industry  and 
other  parties  have  raised  a  nimiber  of 
objections  to  the  existing  imbelted 
barrier  test  requirements.  NHTSA  is 
willing  to  consider  alternatives  and  to 
that  end  is  placing  a  technical  paper  on 
this  subject  in  the  docket.  Among  other 
things,  die  paper  compares  the  existing 
rigid  barrier  test  to  tests  using  a 
stationary  defonnable  barrier  and  a 
movable  defonnable  barrier. 

With  respect  to  the  current  barrier  test 
requirements,  and  as  discussed  later  in 
this  notice  in  a  section  titled  "Injury 
Criteria,"  the  agency  is  proposing  to 
upgrade  the  standard's  chest  injury 
criteria  and  to  add  neck  injury  criteria. 
NHTSA  notes  that,  as  part  of  developing 
this  proposal  for  advanced  air  bags,  it 
considered  the  latest  available 
information  concerning  injtiry  criteria 
for  both  the  existing  50th  percentile 
adult  male  diunmy  and  for  each  of  the 
proposed  new  dummies.  The  agency  is 
placing  in  the  public  docket  a  technical 
paper  which  explains  the  basis  for  each 
of  the  proposed  injury  criteria  and  the 
proposed  performance  limits. 

IsftlTSA  is  also  proposing  to  include, 
for  all  crash  tests  specified  by  Standard 
No.  208,  certain  vehicle  integrity 
requirements.  These  requirements 
would  specify  that  vehicle  doors  may 
not  open  during  the  crash  test.  For  many 
years  the  agency  has  monitored  whether 
doors  open  during  30  mph  frontal 
barrier  crash  tests.  In  the  agency's 
experience,  doors  remain  closed  in 
these  crash  tests.  Since  vehicles  already 
can  and  do  comply  with  this 
requirement,  this  proposal  would 
establish  this  norm  as  a  minimum  level 
of  safety.  This  requirement  would 
support  the  agency  goal  of  mitigating 
the  fatalities  and  serious  injiu-ies 
attributable  to  complete  and  partial 
ejections. 

This  proposal  would  also  specify  that, 
after  crash  testing,  vehicles  having  a 
roof  of  rigid  construction  (i.e.,  vehicles 
other  than  convertibles),  must  meet  the 
following  requirements.  It  must  be 
possible,  without  the  use  of  tools,  to 


open  at  least  one  door,  if  there  is  one, 
per  each  row  of  seats.  Further,  where 
there  is  no  such  door,  it  must  be 
possible  to  move  the  seats  or  tilt  their 
backrests  as  necessary  to  aUow  the 
evacuation  of  all  the  occupants.  This 
post  crash  door  opening  check  has 
always  been  a  demonstration  part  of  the 
agency's  compliance  test  procedure.  The 
purpose  is  to  demonstrate  the  potential 
for  entrapment.  After  each  test,  the 
technicians  approach  the  vehicle  and 
try  to  open  the  vehicle  doors.  In  the 
majority  of  these  full  frontal  crash  tests 
conducted  by  the  agency,  the 
technicians  are  able  to  open  the  vehicle 
doors  without  the  use  of  tools.  This 
process  is  recorded  on  the  test  films. 
The  agency  is  proposing  to  add  this 
door  opening  requirement  to  the 
regulation.  NHTSA  does  not  have  any 
information  indicating  that  there  would 
anything  other  than  a  minimal  cost 
impact  associated  with  this  proposed 
requirement,  but  requests  comments  on 
this  issue. 

b.  Safety  of  small  teenagers  and  small 
adults.  Another  part  of  the  agency's 
proposal  that  is  intended  to  enhance  the 
benefits  of  air  bags  is  to  require  vehicles 
to  meet  performance  requirements  for 
5th  percentile  adult  female  dummies  in 
the  same  tests  long  specified  for  50th 
percentile  adult  male  dummies. 

Accordingly,  the  agency  is  proposing 
to  require  vehicles  to  meet  specified 
injury  criteria,  including  criteria  for  the 
head,  neck,  chest,  and  femiu^,  measured 
on  5th  percentile  adidt  female  test 
dummies  during  a  rigid  barrier  crash 
test  at  any  speed  up  to  48  km/h  (30 
mph)  and  at  the  same  range  of  angles 
applicable  to  the  tests  using  50th 
percentile  male  dimimies.  Under  the 
proposal,  vehicles  must  meet  the  criteria 
both  with  the  dummies  belted  and 
unbelted. 

Certain  of  the  proposed  Injury  criteria 
differ  fi-om  those  specified  or  proposed 
for  50th  percentile  adult  male  dummies 
to  reflect  the  different  injury  risks  faced 
by  5th  percentile  adult  females.  Dununy 
seating  positions  are  also  adjusted  to 
reflect  5th  percentile  adult  females.  The 
agency  is  proposing  that  tests  be 
conducted  with  the  dvunmies  seated  in 
a  full  forward  position.  While  many  5th 
percentile  adult  females  can  sit  further 
back,  the  proposed  test  will  ensure  that 
protection  is  provided  in  a  more 
extreme  position,  but  one  where  air  bags 
can  still  provide  protection. 

NHTSA  is  proposing  to  specify  the 
use  of  the  Hybrid  ni  5th  percentile  adult 
female  diunmy.  The  Society  of 
Automotive  Engineers  has  guided  the 
development  of  this  dummy,  and  that 
work  is  nearly  complete.  Therefore,  the 
motor  vehicle  industry  is  f£uniliar  with 
this  dummy.  NHTSA  has  not,  however. 


yet  proposed  to  add  this  dummy  to  Part 
572,  the  agency's  regulation  containing 
specifications  for  the  various  dummies 
it  specifies  in  the  Federal  motor  vehicle 
safety  standards.  The  agency  expects  to 
propose  adding  the  Hybrid  ni  5th 
percentile  adiUt  female  dummy  to  Part 
572  later  this  year.i9« 

NHTSA  is  also  proposing  one 
additional  barrier  test  requirement  using 
5th  percentile  adult  female  dummies,  an 
up  to  40  km/h  (25  mph)  offset 
deformable  barrier  test  requirement, 
using  restrained  dummies. 

Research  conducted  by  Transport 
Canada  has  shown  that  one  of  the 
causes  of  adverse  effects  of  air  bags  is 
late  deployment  of  some  air  bags  in 
crashes  wdth  a  "soft  crash  pulse."  In 
order  to  reproduce  the  softer,  longer 
duration  crash  pulse,  it  selected  the  40 
percent  offset  barrier.  It  conducted  crash 
tests  into  the  barrier  at  8  km/h  (5  mph) 
increments  up  to  40  km/h  (25  mph). 
These  tests  were  conducted  with  a  5th 
percentile  adult  female  belted  dirnimy 
in  a  full-forward  position,  to  simulate 
short  stature  drivers  and  the  high  belt 
use  pattern  in  Canada.  It  foimd  that  at 
40  km/h  (25  mph),  all  the  air  bag 
systems  of  the  vehicles  tested  would 
deploy.  It  also  found  that  even  for  a 
belted  driver,  the  deployment  of  the  air 
bag  frequently  was  so  late  that  the  test 
dummy  would  be  right  on  the  steering 
wheel,  a  "worst  case"  condition.  The 
test  procedure  was  shovirn  to  be  a  good 
test  for  the  head,  neck  and  chest  loading 
on  the  dummy  by  the  air  bag. 

NHTSA  notes  that  the  timing  of  air  . 
bag  deployment  is  determined  by  a 
vehicle's  crash  sensing  system. 
Including  both  the  crash  sensing 
hardware  and  associated  computer 
algorithm,  i.e.,  the  software.  The 
decision  to  deploy  an  air  bag  is 
necessarily  predictive,  that  is,  the 
decision  that  a  crash  will  be  severe 
enough  to  warrant  air  bag  deployment 
must  be  made  very  early  in  the  crash  if 
the  air  bag  is  to  deploy  in  time  to 
provide  protection.  The  work  done  by 
Transport  Canada,  as  well  as  other 
reseait:h,  has  indicated  that  the  crash 
sensing  systems  of  some  vehicles  need 
to  be  improved  to  better  evaluate  some 
crash  pidses. 

The  agency  is  proposing  a  40  km/h 
(25  mph)  offset  defonnable  barrier  crash 
test  requirement  to  help  ensure  that 
vehicle  manufacturers  upgrade  their 
crash  sensing  and  software  systems,  as 
necessary,  to  better  address  soft  crash 
pulses.  "Hie  proposed  test  is  essentially 


'••The  proposed  rule  to  add  Hybrid  ni  5th 
percentile  adult  female  dummy  to  Part  572 
published  in  the  Federal  Regi^er  September  3, 
1998. 
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the  one  that  Transport  Canada  has  been 
conducting  for  purposes  of  research. 
Restrained  5th  percentile  adult  female 
dummies  would  be  positioned  in  the 
same  full  forward  position  being 
proposed  for  the  rigid  barrier  test 
discussed  above,  and  the  same  Injury 
criteria  limits  would  apply.  Since  this  is 
a  relatively  low  energy  test,  it  should  be 
very  easy  to  meet  the  injury  criteria 
limits  so  long  as  the  air  bag  deploys 
early  in  the  crash  event  before  the 
dummy  moves  very  far  forward. 

Based  on  the  testing  conducted  by 
Transport  Canada,  the  problem  of  late 
deployments  appears  to  be  a  problem 
with  only  some  vehicles,  at  least  in  the 
environment  measured  in  this  particular 
crash  test.  The  agency  expects  that  the 
problem  can  be  solved  using  a  number 
of  readily  available  approaches.  These 
Include  improving  computer  algorithms, 
and  adding  crash  sensors,  e.g.,  using 
extra  sensors  mounted  in  the  crush  zone 
of  the  vehicle  to  provide  additional,  and 
earlier,  information  to  use  in  the 
decision  making  algorithm.  A  longer 
term  means  of  ensuring  that  air  bags 
deploy  early  in  a  crash  would  be  to  use 
anticipatory  crash  sensors. 

The  agency  is  also  proposing 
specifications  for  the  defonnable  barrier 
to  be  used  in  this  test.  The 
specifications  for  this  barrier  would  be 
included  in  Part  587. 

2.  Tests  for  Requirements  To  Minimize 
the  Risk  to  Infants,  Children  and  Other 
Occupants  From  Injuries  and  Deaths 
Caused  by  Air  Bags 

The  one  fact  that  is  common  to  all 
persons  who  are  at  risk  from  air  bags  is 
that  they  are  extremely  close  to  the  air 
bag  at  time  of  deployment.  Behavioral 
changes,  such  as  ensuring  that  children 
ride  in  the  back  seat  and  that  all 
occupants  are  properly  restrained,  can 
sharply  reduce  the  number  of  persons 
who  are  in  such  positions. 

However,  to  minimize  or  eliminate  air 
bag  risks  for  the  remaining  persons  who 
may  be  close  to  the  air  bag  at  time  of 
deployment,  one  of  two  things  must  be 
done:  either  air  bag  deployment  must  be 
suppressed,  or  the  air  bag  must  be 
designed  to  deploy  in  such  a  manner 
that  it  does  not  cause  a  significant  risk 
of  Injury  to  persons  in  such  positions. 
All  of  the  technologies  to  minimize  or 
eliminate  air  bag  risks  follow  one  of 
these  approaches. 

As  NHTSA  developed  test 
requirements  to  minimize  or  eliminate 
air  bag  risks,  it  needed  to  accoimt  for  the 
fact  that  the  persons  who  are  potentially 
at  risk  vary  from  infants  to  adults,  and 
have  different  potentials  for  injury.  The 
agency  therefore  found  it  necessary  to 
develop  requirements  using  a  variety  of 


test  dummy  sizes.  Moreover,  since  the 
agency  wished  to  avoid  requirements 
that  are  unnecessarily  design-restrictive, 
it  was  necessary  to  develop  a  variety  of 
manufacturer  options  that  accoimt  for 
the  kinds  of  effective  technological 
solutions  that  the  agency  knows  are 
imder  development. 

Each  of  the  test  requirements  being 
proposed  by  the  agency  is  discussed 
below. 

a.  Safety  of  infants.  Infants  in  rear 
facing  child  seats  are  at  significant  risk 
from  deploying  air  bags,  since  the  rear 
facing  orientation  of  the  child  seat 
places  their  heads  extremely  close  to  the 
air  bag  cover.  This  is  why  NHTSA 
emphasizes  that  rear  facing  infant  seats 
must  never  be  placed  in  the  fitmt  seat 
unless  the  air  bag  is  turned  off. 

In  order  to  address  the  risks  air  bags 
pose  to  infants  in  rear  facing  child  seats, 
NHTSA  is  proposing  two  alternative  test 
requirements,  the  selection  of  which 
would  be  at  the  option  of  the 
manufacturer.  The  two  manufacturer 
options  are:  (1)  test  requirements  for  an 
automatic  air  bag  suppression  feature  or 
(2)  test  requirements  for  low-risk 
deployment  involving  deployment  of 
the  air  bag  in  the  presence  of  a  12- 
month  old  Crash  Restraints  Air  Bag 
Interaction  (CRABI)  dummy  in  a  rear 
facing  child  restraint. 

If  the  automatic  suppression  feature 
option  were  selected,  die  air  bag  would 
need  to  be  suppressed  during  several 
static  tests  using,  in  the  right  front 
passenger  seat,  a  12  month  old  child 
dummy  in  a  rear  facing  infant  seat,  and 
also  during  rough  road  tests.  The  rear 
facing  infant  seat  would  be  placed  in  a 
variety  of  different  positions  during  the 
static  tests.  In  order  to  ensure  that  the 
suppression  feature  does  not 
inappropriately  suppress  the  afr  bag  for 
small  statured  adults,  the  air  bag  would 
need  to  be  activated  during  several 
static  tests  using  a  5th  percentile  adult 
female  dummy  in  the  right  fitint 
passenger  seat,  and  also  during  rough 
road  tests  using  that  dummy. 

The  agency  is  proposing  rough  road 
tests  to  address  the  possibility  that  some 
types  of  automatic  suppression  features, 
e.g.,  weight  sensors,  might  be  "fooled" 
by  occupant  movement  associated  with 
riding  on  rough  roads.  For  example, 
depending  on  the  design  of  the  sensor, 
occupant  movement  such  as  bouncing 
might  cause  the  weight  sensor  to  read  a 
higher  weight  or  lower  weight.  The 
agency  believes  that  such  devices 
should  be  designed  so  they  do  not  turn 
on  the  air  bag  in  the  presence  of  a  small 
child  who  is  bouncing  as  a  result  of 
riding  on  a  rough  road,  and  so  that  they 
do  not  turn  off  the  air  bag  in  the 
presence  of  a  small-statured  adult  who 


is  boimdng  as  a  result  of  riding  on  a 
rough  road. 

It  the  automatic  suppression  feature 
option  were  selected,  a  manufacturer 
would  be  required  to  provide  a  telltale 
light  on  the  instrument  panel  which  is 
illuminated  whenever  the  passenger  air 
bag  is  deactivated  and  not  illuminated 
whenever  the  passenger  air  bag  is 
activated.  This  telltale  would  advise 
vehicle  occupants  of  the  operational 
status  of  the  air  bag.  In  addition,  the 
agency  would  use  the  telltale  to 
determine,  during  the  tests  discussed 
above,  whether  the  air  bag  is 
appropriately  activated  or  deactivated.. 

If  the  low  risk  deployment  option 
were  selected,  a  vehicle  would  be 
required  to  meet  specified  injury  criteria 
when  the  passenger  air  bag  is  deployed 
in  the  presence  of  a  12  month  old  child 
dummy  placed  in  a  rear  facing  infant 
seat.  The  agency  is  proposing  injury 
criteria  appropriate  for  a  12  month  old 
child.  In  the  case  of  air  bags  with 
multiple  inflation  levels,  the  injury 
criteria  would  need  to  be  met  for  all 
levels. 

NHTSA  notes  that  there  are 
uncertainties  associated  with  all  of  the 
injury  criteria  proposed  by  this  notice', 
especially  those  for  children.  Because 
experimental  test  data  are  generally  not 
available  from  children,  it  is  necessary 
to  estimate  injury  tolerances  by  other 
means,  e.g.,  by  applying  scaling 
methods  to  adult  data.  Particularly 
because  injury  mechanisms  may  differ 
in  some  respects  between  adults  and 
children,  there  are  necessarily  some 
uncertainties  associated  with  injury 
criteria  developed  by  these  means. 

NHTSA  requests  comments  on  how  to 
take  account  of  these  imcertainties  in 
this  rulemaking.  For  example,  the 
agency  Is  proposing  a  HIC  limit  of  660 
for  the  12-month  old  CRABI  dummy  in 
a  rear  facing  child  restraint.  However, 
there  are  uncertainties  as  to  how  much 
risk  of  Injury  is  represented  by  this 
value.  The  agency  requests  commenters 
to  address  the  appropriateness  of  the 
proposed  value,  and  on  whether  the 
agency  should  permit  a  low  risk 
deployment  option  or  instead  require 
suppression  for  infants  in  rear  facing 
child  restraints. 

With  respect  to  that  part  of  the 
proposed  low  risk  deployment  option 
that  would  require  injury  criteria  limits 
to  be  met  for  all  levels  of  a  multi-level 
air  bag,  NHTSA  notes  that  a  child  in  a 
rear  facing  infant  seat  would  be 
extremely  close  to  the  passenger  air  bag 
in  any  crash,  regardless  of  crash 
severity.  Moreover,  based  on 
discussions  with  supphers  and  vehicle 
manufacturers,  the  agency  believes  that 
the  development  of  technologies  which 
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suppress  the  passenger  air  bag  in  the 
presence  of  a  rear  facing  infant  seat  is 
nearing  completion.  Thus,  it  appears 
reasonable  to  expect  advanced  air  bag 
designs  to  essentially  eliminate  risk  of 
serious  injury  or  fatality  resulting  from 
air  bag  deployment  to  children  in  rear 
facing  infant  seats.  Of  course,  even  with 
advanced  air  bags,  children  in  rear 
facing  infant  seats,  like  other  children, 
will  be  safer  in  the  back  seat. 

Under  both  test  procedures, 
manufacturers  would  be  required  to 
assure  compliance  in  tests  using  any 
child  restraint  capable  of  being  used  in 
the  rear  facing  position  which  was 
manufactured  for  sale  in  the  United 
States  between  two  years  and  ten  years 
prior  to  the  date  the  first  vehicle  of  the 
model  year  carline  of  which  the  vehicle 
is  a  part  was  first  offered  for  sale  to  a 
consumer.  This  would  ensure  that 
vehicle  manufacturers  take  account  of 
the  variety  of  different  rear  facing  child 
restraints  in  use  as  they  design  their 
systems.  The  restraints  used  for 
compUance  testing  could  be  imused  or 
used;  however,  if  used,  there  could  not 
be  any  visible  damage  prior  to  the  test. 
The  agency  requests  comments  on 
whether  there  are  alternative  means  of 
achieving  this  result,  e.g.,  specifying  use 
of  several  representative  devices. 

NHTSA  is  proposing  to  specify  use  of 
the  12  month  old  CRABI  dummy.  The 
motor  vehicle  industry  is  familiar  with 
this  dummy,  and  the  agency  expects  to 
propose  adding  it  to  Part  572  later  this 
year. 

b.  Safety  of  3-year-old  children. 
Young  children  are  at  special  risk  from 
air  bags  because,  when  unbelted,  they 
are  easily  propelled  close  to  the  air  bag 
as  a  result  of  pre-crash  braking.  NHTSA 
strongly  recommends  that  young 
children  ride  in  the  back  seat,  which  is 
a  much  safer  location  whether  or  not  a 
vehicle  has  air  bags. 

In  order  to  address  the  risks  air  bags 
pose  to  young  children  who  do  ride  in 
the  front  seat,  NHTSA  is  proposing 
requirements  using  both  3-year  old  and 
6-year  old  child  dimimies.  While  there 
are  both  similarities  and  overlap 
between  the  requirements  using  the 
different  dummies,  the  agency  will 
discuss  them  separately  (and  cover  them 
separately  in  the  proposed  regulatory 
text)  because  a  manufacturer  might 
choose  to  select  different  compliance 
options  for  the  two  diunmies. 

As  to  3-year-old  child  dummies,  the 
agency  is  proposing  four  alternative  test 
requirements,  the  selection  of  which 
would  be  at  the  option  of  the 
manufacturer.  The  four  manufacturer 
options  are:  (1)  test  requirements  for  an 
air  bag  suppression  feature  that 
suppresses  the  air  bag  when  a  child  is 


present,  i.e..  a  weight  or  size  sensor,  (2) 
test  requirements  for  an  air  bag 
suppression  feature  that  suppresses  the 
air  bag  when  an  occupant  is  out  of 
position,  (3)  test  requirements  for  low 
risk  deployment  involving  deployment 
of  the  air  bag  in  the  presence  of  out-of- 
position  3-year  old  child  dimimies,  and 
(4)  full  scale  dynamic  out-of-position 
test  requirements,  which  include  pre- 
impact  braking  as  part  of  the  test 
procedure. 

NHTSA  is  proposing  to  specify  use  of 
the  Hybrid  III  3-year-old  child  dimiray. 
The  motor  vehicle  industry  is  familiar 
with  this  dummy,  and  the  agency 
expects  to  propose  adding  it  to  Part  572 
later  this  year. 

Requirements  for  an  air  bag 
suppression  feature  (weight  or  size 
sensor)  that  suppresses  the  air  bag  when 
a  child  is  present.  These  requirements 
would  mirror  those  being  proposed  with 
respect  to  a  suppression  featiu*  for 
infants  in  rear  facing  child  seats.  If  this 
option  were  selected,  the  air  bag  would 
need  to  be  deactivated  during  several 
static  tests  using,  in  the  right  front 
passenger  seat,  a  3-year  old  child 
dummy,  and  also  during  rough  road 
tests. 

The  child  dummy  would  be  placed  in 
a  variety  of  different  positions  during 
the  static  tests.  Because  the  effectiveness 
of  such  a  feature  depends  on  the  air  bag 
being  suppressed  regardless  of  how  a 
child  may  be  positioned,  and  given  the 
ease  of  conducting  such  tests,  the 
agency  is  specifying  a  relatively  large 
number  of  such  positions.  Some  of  the 
positions  specify  placing  the  dummy  in 
a  forward-facing  child  seat  or  booster 
seat. 

In  order  to  ensure  that  the 
suppression  feature  does  not 
inappropriately  suppress  the  air  bag  for 
small  statured  adults,  the  air  bag  would 
need  to  be  activated  during  several 
static  tests  using  a  5th  percentile  adult 
female  dummy  in  the  right  front 
passenger  seat,  and  also  during  rough 
road  tests  using  that  dummy.  A 
manufacturer  would  also  be  required  to 
provide  a  telltale  light  on  the  instrument 
panel  which  is  illuminated  whenever 
the  passenger  air  bag  is  deactivated  and 
not  illiuninated  whenever  the  passenger 
air  bag  is  activated. 

Test  requirements  for  an  air  bag 
suppression  feature  that  suppresses  the 
air  bag  when  a  child  is  out-of  position. 
The  agency  believes  that  a  suppression 
feature  that  suppresses  the  air  bag  when 
an  occupant  is  out-of-position  would 
need  to  be  tested  very  differently  than 
one  which  suppresses  the  air  bag 
whenever  a  child  is  present.  While 
various  static  and  rough  road  tests  can 
be  used  to  determine  whether  the  latter 


type  of  suppression  device  is  effective, 
they  would  be  of  limited  utility  in 
testing  a  featiue  that  suppresses  the  air 
bag  when  an  occupant  is  out  of  position. 
This  is  because  one  of  the  key  criteria 
in  determining  whether  the  latter  type 
of  suppression  featxire  is  effective  is 
whether  it  works  quickly  enough  in  a 
situation  where  an  occupant  is 
propelled  out  of  position  as  a  result  of 
pre-crash  braking,  (or  other  pre-crash 
maneuvers)  before  a  crash.  The  agency 
has  accordingly  developed  separate  test 
requirements  for  such  devices. 

If  this  option  is  selected  by  the 
vehicle  manufacturer,  the  manufacturer 
would  be  required  to  provide  a  telltale 
indicating  whether  the  air  bag  was 
activated  or  deactivated.  Operation  of 
the  suppression  feature  would  be  tested 
throu^  the  use  of  a  moving  test  device 
which  would  be  guided  toward  the  area 
in  the  vehicle  where  the  air  bag  is 
located. 

This  test  device  would  begin  its 
course  of  travel  in  a  forward  direction 
toward  a  target  area  inside  the  vehicle. 
This  target  area,  the  air  bag  suppression 
zone,  consists  of  a  portion  of  a  circle 
centered  on  the  geometric  center  of  the 
vehicle's  air  bag  cover.  The  function  of 
the  air  bag  suppYession  system  would  be 
tested  through  the  use  of  a  headform 
propelled  toward  the  air  bag 
suppression  zone  at  any  speed  up  to  11 
km/h  (7  mph) — equivalent  to  a  typical 
speed  that  the  head  of  an  occupant 
attains  in  pre-crash  braking.  When  the 
test  fixture  enters  the  area  near  the  air 
bag — the  air  bag  suppression  zone — 
where  injuries  are  likely  to  occur  if  the 
air  bag  deploys,  the  telltale  is  monitored 
to  determine  if  the  suppression  feature 
has  disabled  the  air  bag. 

Apparatus  that  could  be  used  to 
conduct  this  test  would  include  a 
pneumatically  operated  ram  whose 
stroke  is  sufficient  to  propel  a  165  mm 
(6.5  inch)  headform  from  a  point  of 
origin  to  a  point  forward  of  the 
automatic  suppression  plane  of  the  test 
vehicle.  Once  activated,  the  pneumatic 
ram  will  propel  the  headform  toward 
the  air  bag  at  up  to  11  km/h  (7  mph). 
The  test  headform  consists  simpfy  of  a 
165mm  (6.5  inch)  outside  diameter 
hemispherical  shell.  This  headform  is 
not  instrumented  nor  is  it  intended  to     - 
impact  with  the  interior  of  the  vehicle. 
Therefore,  the  agency  is  not  specifying 
that  it  have  a  particular  mass  in  an  effort 
to  provide  maximum  flexibility  in 
configuring  a  test  apparatus. 

The  automatic  suppression  plane  of 
the  vehicle,  the  point  at  which  the  air 
bag  suppression  feature  must  be 
activated  when  the  plane  is  crossed  by 
the  headform,  is  located  at  that  point 
rearward  of  the  air  bag  and  forwardmost 
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of  the  center  of  gravity  of  the  head  of  a 
-  seated  occupant  which  the 
manufacturer  determines  to  be  that 
point  where,  if  the  air  bag  is  deployed, 
a  3-year-old  child  dummy  would  meet 
specified  injiuy  criteria. 

NHTSA  notes  that  the  test  procedure 
it  is  proposing  for  air  bag  suppression 
features  that  suppress  the  air  bag  when 
an  occupant  is  out-of-position  is  similar 
to  one  developed  by  GM.  The  agency  is 
placing  a  copy  of  the  GM  procedure  in 
the  docket. 

The  agency  requests  comments  as  to 
whether  the  proposed  test  procedure 
would  accommodate  air  bag 
suppression  systems  imder 
development.  In  particular,  the  agency 
requests  comments  as  to  whether  these 
suppression  systems  would  "recognize" 
the  test  device.  Additional  questions 
concerning  this  proposed  test  procedure 
are  included  in  a  section  titled 
"Questions"  later  in  this  notice. 

Static  tests  involving  deployment  of 
the  air  bag  in  the  presence  of  out-of- 
position  3-year  old  child  dummies.  If 
the  low  risk  deployment  option  were 
selected,  a  vehicle  would  be  required  to 
meet  specified  injury  criteria  when  the 
passenger  air  bag  is  deployed  in  the 
presence  of  out-of-position  3-year-old 
child  diunmies.  Because  this  test  is 
relatively  difficult  to  run  (it  requires 
deployment  of  an  air  bag),  the  agency  is 
proposing  that  it  be  conducted  at  two 
positions  which  tend  to  be  "worst  case" 
positions  in  terms  of  injury  risk.  The 
agency  is  also  proposing  more  detailed 
positioning  procedures  for  these  two 
tests  than  for  many  of  thosie  proposed 
for  the  static  suppression  tests,  since 
injury  measures  may  vary  considerably 
with  position.  The  agency  is  proposing 
injury  criteria  appropriate  for  a  3-year- 
old  child. 

In  the  case  of  air  bags  with  multiple 
inflation  levels,  the  injury  criteria 
would  need  to  be  met  only  for  the  levels 
that  would  be  deployed  in  lower 
severity  crashes,  e.g.,  crashes  of  32 
km/h  (20  mph)  or  below.  The  agency 
notes  that  while  an  infant  in  a  rear 
facing  child  seat  would  always  be 
extremely  close  to  the  passenger  air  bag, 
this  is  not  true  for  older  children.  An 
older  child  would  most  likely  be 
extremely  close  to  the  air  bag  in  lower 
severity  crashes,  following  pre-crash 
braking.  Of  the  46  older  children 
NHTSA  has  confirmed  as  having  been 
killed  by  a  passenger  air  bag,  38,  or  83 
percent,  were  in  crashes  with  a  delta  V 
of  24  km/h  (15  mph)  or  below,  and  all 
were  in  crashes  with  a  delta  V  of  32  km/ 
h  (20  mph)  or  below. 

NHTSA  requests  comments 
concerning  the  threshold  below  which 
air  bag  deployment  levels  should  be 


required  to  meet  injury  criteria  and 
above  which  the  injury  criteria  would 
not  apply.  The  agency  also  requests 
comments  concerning  test  procedures. 

Full  scale  dynamic  out-of-position  test 
requirements,  which  include  pre-impact 
braking  as  part  of  the  test  procedure. 
Under  this  option,  a  vehicle  would  be 
required  to  meet  injury  criteria  in  a  rigid 
barrier  crash  test  that  included  pre- 
impact  braking  as  part  of  the  test 
procedure,  using  an  unrestrained  3-year- 
old  child  dummy. 

Pre-crash  braking  would  be  simulated 
by  a  vehicle,  initially  accelerated  to  the 
predetermined  pretest  speed,  that  is 
retarded  by  application  of  a  suitable  pre- 
crash  deceleration  prior  to  contact  with 
the  rigid  barrier.  The  agency  believes 
that  a  24  km/h  (15  mph)  impact  speed 
with  the  rigid  barrier  would  generate  the 
crash  pulse  necessary  to  evaluate 
occupant  crash  protection  to  the  out-of- 
position  occupant.  Further  details  on 
this  alternative  test  procedure  are  set 
forth  in  the  proposed  regulatory  text 
(see  proposed  S29  and  S30  for  Standard 
No.  208). 

The  agency  is  requesting  comments 
on  what  impact  speed  should  be 
specified,  as  well  as  on  other  aspects  of 
the  test  procedure  for  this  requirement, 
including  dummy  seating  procedures. 
E)epending  on  the  comments,  the  agency 
may  modify  the  test  speeds,  dummy 
seating  procedures,  or  other  aspects  of 
the  test  procedure  for  the  final  rule. 

c.  Safety  of  6-year-old  children.  These 
test  requirements  would  include  the 
same  basic  tests  and  options  as  specified 
for  3-year  old  child  dummies,  except 
that  6-year-old  child  dummies  would  be 
used  in  place  of  3-year  old  child 
dummies.  The  agency  believes  it  is 
necessary  to  specify  requirements  for  6- 
year-old  child  dummies  as  well  as  3- 
year-old  child  dummies  because  a 
device  that  worked  for  one  might  not 
work  for  the  other.  For  example,  an 
automatic  suppression  feature  that 
suppressed  air  bag  deployment  in  the 
presence  of  a  3-year-old  child  dummy, 
based  on  information  about  size  and/or 
weight,  might  not  suppress  air  bag 
deployment  in  the  presence  of  the 
larger,  heavier  6-year-old  child  dimuny. 
The  agency  notes  that,  with  respect  to 
requirements  for  an  air  bag  suppression 
feature  (weight  or  size  sensor)  that 
suppresses  die  air  bag  when  a  child  is 
present,  some  of  the  positions  specified 
for  the  3-year-old  child  dummy  would 
not  apply  to  the  6-year-old  child 
dummy.  This  is  because  the  6-year-old 
child  dummy  is  too  large  to  be  placed 
in  those  positions. 

NHTSA  is  proposing  to  specify  use  of 
the  Hybrid  III  6-year-old  child  dummy. 
The  Society  of  Automotive  Engineers 


has  guided  the  development  of  this 
dummy,  and  recently  completed  that 
work.  Therefore,  the  motor  vehicle 
industry  is  familiar  with  this  dummy. 
The  agency  published  an  NPRM  in  the 
Federal  Register  (63  FR  35171)  to  add 
the  Hybrid  HI  6-year-old  child  dummy 
to  Part  572  on  June  29, 1998. 

d.  Safety  of  small  teenage  and  adult 
drivers.  Out-of-position  drivers  are  at 
risk  from  air  bags  if  they  are  extremely 
close  to  the  air  bag  at  time  of 
deployment.  While  any  driver  could 
potentially  become  out  of  position, 
small  statured  drivers  are  more  likely  to 
become  out  of  position  because  they  sit 
closer  to  the  steering  wheel  than  larger 
drivers. 

In  order  to  address  the  risks  air  bags 
pose  to  out-of-position  drivers,  NHTSA 
is  proposing  requirements  using  5th 
percentile  adult  female  dummies.  The 
agency  is  proposing  three  alternative 
test  requirements,  the  selection  of  which 

would  be  at  the  option  of  the        

manufacturer. 

The  manufacturer  options  are  similar 
to  those  using  3-year-old  and  6-year-old 
child  dummies,  with  one  significant 
exception.  Since  afr  bags  provide  safety 
benefits  to  small  statured  female  drivers, 
it  is  obviously  not  appropriate  to  permit 
manufacturers  to  suppress  air  bag 
deployment  under  all  conditions  in  the 
presence  of  such  occupants.  Therefore, 
this  type  of  suppression  feature  would 
not  be  permitted  for  5th  percentile  adult 
female  dummies. 

The  three  manufacturer  options  being 
proposed  by  the  agency  are:  (1)  test 
requirements  for  an  air  bag  suppression 
feature  that  suppresses  the  driver  air  bag 
when  the  driver  is  out  of  position,  (2) 
test  requirements  for  low  risk 
deployment  involving  deployment  of 
the  air  bag  in  the  presence  of  out-of- 
position  5th  percentile  adult  female 
dummies,  and  (3)-full  scale  dynamic 
out-of-position  test  requirements,  which 
include  pre-impact  braking  as  part  of 
the  test  procedure. 

Again,  the  manufactiver  options 
which  the  agency  is  proposing  largely 
mirror  the  similar  ones  being  proposed 
for  3-year-old  and  6-year  old  child 
dummies.  The  test  procedures  are 
adjusted  to  reflect  the  driver,  rather  than 
the  right  front  passenger  position,  and 
the  different  dummy.  The  proposed 
injury  criteria  are  the  same  as  being 
proposed  for  other  tests  using  the  5th 
percentile  adult  female  dummy. 

The  agency  also  notes  that  the  option 
specifying  test  requirements  for  an  air 
bag  suppression  feature  that  suppresses 
the  driver  air  bag  when  an  occupant  is 
out  of  position  would  include  both 
static  tests  and  tests  using  a  moving  test 
device.  The  static  tests  are  needed  to. 
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among  other  things,  ensure  that  the 
driver  air  bag  is  not  inappropriately 
deactivated  because  the  driver's  arms 
are  near  the  air  bag.  Further  details  on 
this  alternative  test  procedure  are  set 
forth  in  the  proposed  regulatory  text 
(see  proposed  S25.2,  S27  and  S28  for 
Standard  No.  208). 

The  agency  also  notes  that  the 
proposed  full  scale  dynamic  out-of- 
position  test  requirements,  which 
include  pre-impact  braking  as  part  of 
the  test  procedure,  represent  a  surrogate 
for  a  variety  of  crash  situations  where 
the  driver  might  be  essentially  against 
the  steering  wheel,  in  addition  to 
directly  addressing  situations  involving 
pre-crash  braking.  These  other 
situations  include  ones  where  small- 
statured  persons  drive  in  a  position 
where  they  are  extremely  close  to  the  air 
bag  all  of  the  time. 

C.  Injury  Criteria 

NHTSA  is  proposing  injury  criteria 
and  performance  limits  that  it  believes 
are  appropriate  for  each  size  dummy. 
The  agency  is  placing  in  the  pubUc 
docket  a  technical  paper  which  explains 
the  basis  for  each  of  the  proposed  injury 
criteria,  and  for  the  proposed 
performance  limits.  The  title  of  the 
paper  is  "Development  of  Improved 
Injury  Criteria  for  the  Assessment  of 
Advanced  Automotive  Restraint 
Systems." 

Standard  No.  208  currently  specifies 
five  injury  criteria  for  the  Hybrid  III 
50th  percentile  adult  male  dimimy  in 
barrier  crash  tests:  (1)  dummy 
containment — all  portions  of  the 
dummy  must  be  contained  in  the 
vehicle  passenger  compartment 
throughout  the  test,  (2)  HIC  (Head  Injury 
Criterion)  must  not  exceed  1,000,  (3) 
chest  acceleration  must  not  exceed  60 
g's,  (4)  chest  deflection  must  not  exceed 
76  mm  (3  inches),  and  (5)  upper  leg 
forces  must  not  exceed  2250  pounds. 

Under  today's  proposal,  NHTSA 
would  generally  apply  these  and  certain 
additional  injury  criteria  to  all  of  the 
dummies  covered  by  the  proposal. 
However,  the  criteria  would  be  adjusted 
to  maintain  consistency  with  respect  to 
the  injury  risks  faced  by  different  size 
occupants.  Also,  with  respect  to  some 
types  of  injuries,  the  agency  is 
considering  alternative  injury  criteria. 

For  chest  injury,  NHTSA  is 
considering  two  alternatives.  Under  the 
first,  or  primary,  alternative,  the  agency 
would  add  a  new  criterion.  Combined 
Thoracic  Index  (CTI),  which  was 
recently  developed  by  the  agency.  New 
analyses  of  cadaver  test  data  using  a 
variety  of  restraint  system  combinations 
indicate  that  thoracic  injury  prediction 
can  be  improved  by  considering  a  linear 


combination  of  chest  deflection  and 
chest  acceleration  rather  than  solely  by 
considering  the  criteria  independently. 
CTI  links  the  combined  effect  of  both 
parameters  with  the  risk  of  injury. 

In  proposing  to  add  CTI,  the  agency 
has  considered  whether  to  adjust  the 
existing  limits  on  chest  deflection  and/ 
or  chest  acceleration.  In  the  absence  of 
the  existing  injury  criteria,  the  proposed 
CTI  limit  (CTI  =  1)  would  permit  (for  the 
Hybrid  III  50th  percentile  adult  male 
dummy)  chest  deflection  to  exceed  76 
mm  (3  inches]  when  acceleration  is  very 
low,  and  acceleration  to  exceed  60  g's 
when  chest  deflection  is  very  low. 

NHTSA  notes  that,  in  the  case  of  chest 
deflection,  tlie  current  76  mm  (3  inch) 
limit  is  very  close  to  the  limit  capable 
of  being  measured  by  the  Hybrid  III  50th 
percentile  adult  male  dunmiy. 
Therefore,  it  does  not  appear  to  be 
possible  to  adjust  this  parameter  in  a 
meaningful  way.  In  the  case  of  chest 
acceleration,  the  agency  notes  that  it 
does  not  have  any  cadaver  data 
concerning  injury  risk  associated  with 
very  low  deflection  and  chest 
acceleration  above  60  g's.  The  agency 
requests  comments  on  this  issue. 
NHTSA  is  especially  interested  in  data 
and/or  analyses  concerning  the  risk  of 
injury  associated  with  low  deflection 
and  high  acceleration. 

As  the  second  alternative  for  chest 
injury,  the  agency  would  simply 
continue  to  maintain  separate  limits  on 
chest  acceleration  and  chest  deflection. 

NHTSA  is  also  proposing  to  add  neck 
injury  criteria.  The  agency  notes  that  it 
added  neck  injury  criteria  as  part  of  the 
temporary  sled  test  alternative,  although 
the  standard  does  not  otherwise  specify 
neck  injury  criteria.  The  neck  injury 
criteria  for  the  sled  test  alternative 
include  separate  limits  on  flexion, 
extension,  tension,  compression  and 
shear. 

NHTSA  has  recently  developed  an 
improved  neck  injury  criterion,  called 
Nij.  The  agency  believes  that  a 
disadvantage  associated  with  specifying 
separate  limits  for  flexion,  extension, 
tension,  compression,  and  shear  is  that 
it  does  not  account  for  the  superposition 
of  loads  and  moments,  and  the  additive 
effects  on  injury  risk.  The  agency 
developed  Nij  to  take  account  of  these 
effects. 

NHTSA  is  considering  two   . 
alternatives  with  respect  to  neck  injury 
criteria.  Under  the  first,  or  primary 
alternative,  the  agency  would  add  Nij  to 
Standard  No.  208.  In  terms  of 
performance  limits,  the  agency  is 
requesting  comments  on  Nij=1.4  and  on 
Nij=l.  As  discussed  in  the  technical 
paper  concerning  injury  criteria,  Nij=l 
reflects  certain  critical  values  developed 


using  biomechanical  data.  However, 
based  on  concerns  about  practicability, 
particularly  with  respect  to  tests 
specifying  use  of  the  5th  percentile 
adult  female  dummy,  as  well  as 
concerns  about  correlations  between 
biomechanical  data  and  real-world 
crash  data,  the  agency  believes  that 
Nij=1.4  might  be  a  more  appropriate 
performance  limit.  NHTSA  requests 
comments  on  this  issue. 

As  an  alternative  to  Nij,  NHTSA  is 
also  requesting  comments  on 
establishing  separate  limits  on  flexion, 
extension,  tension,  compression  and 
shear,  i.e.,  the  approach  adopted  for  the 
sled  test  alternative.  The  proposed 
regulatory  text  includes  this  second 
alternative  as  well  as  Nij. 

As  indicated  earlier  in  this  section, 
NHTSA  is  generally  proposing  to  apply 
the  same  injury  criteria  to  all  of  the 
dummies  covered  by  today's  proposal, 
adjusted  to  maintain  consistency  with 
respect  to  the  injury  risks  faced  by 
different  size  occupants.  There  are, 
however,  some  exceptions  to  this.  The 
agency  is  not  proposing  to  apply  the 
dtmimy  containment  injury  criterion  to 
the  12  month  old  CRABI  dummy  since 
that  criterion  does  not  appear  to  be 
relevant  to  the  low  risk  deployment  test 
using  that  dummy.  The  agency  is  not 
proposing  chest  deflection  or  CTI 
requirements  for  the  12  month  old 
CRABI  dummy  because  that  dummy 
does  not  measure  chest  deflection.  (As 
indicated  above,  chest  deflection  is 
needed  to  calculate  CTI.) 

The  agency  requests  comments  on  the 
proposed  injury  criteria,  on  how  they 
are  calculated,  and  on  the  proposed 
performance  limits.  To  help  facilitate 
focused  comments,  the  agency  is 
including  specific  values  for  each 
performance  limit  in  the  proposed 
regulatory  text.  However,  NHTSA  is 
considering  a  range  of  limits  above  and 
below  each  specified  value.  Depending 
on  the  public  comments,  the  agency 
may  adopt  for  the  final  rule  values 
higher  or  lower  than  the  ones  included 
in  the  proposed  regulatory  text.  The 
agency  requests  commenters  to  address 
what  values  should  be  selected  for  the 
final  rule,  their  rationale  for  their 
recommendation,  and  the  implications 
of  adopting  lower  or  higher  values  than 
those  specified  in  the  proposed 
regulatory  text. 

D.  Dummy  Recognition 

The  agency  has  explained  many  times 
that,  in  developing  crash  test  dummies 
for  regulatory  and  research  purposes,  it 
seeks  to  ensure  insofar  as  possible  that 
the  measurements  obtained  on  the 
dimimy  for  measuring  injury  risk  are  the 
same  as  would  be  obtained  on  a  human 
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being.  In  other  words,  the  dummy  is 

used  as  a  surrogate  for  determining  how 

a  human  being  would  fare  in  a 

particular  crash  situation. 
As  the  agency  proposes  to  specify  the 

use  of  dummies  and  an  out-of-position 
occupant  simulator  to  test  suppression 
devices,  it  is  similarly  necessary  to 
ensure  that  the  test  results  using  these 
devices  will  be  as  close  as  possible  to 
those  that  would  occur  when  a  human 
being  is  present.  NHTSA  notes, 
however,  that  test  dummy  compatibiUty 
with  air  bag  occupant  presence  and 
range  sensors  is  not  possible  in  all  cases 
using  the  currently  available  diunmies. 
Some  technologies,  e.g.,  ultrasonic  and 
active  infrared,  can  be  used  to  recognize 
human  beings  but  may  not  recognize 
current  dummies  or  the  out-of-position 
occupant  simulator. 

NHTSA  notes  that  it  is  monitoring 
research,  funded  by  General  Motors,  by 
the  Johns  Hopkins  University  Applied 
Physics  Laboratory  that  specifically 
investigates  and  addresses  this  subject. 
The  project  objectives  compare  the 
characteristic  output  signals  generated 
by  both  human  subjects  and  test 
dummies,  in  response  to  current  and 
projected  air  bag  sensors  of  the 
following  general  types:  ultrasonic/ 
acoustic,  active  infrared,  passive 
infrared,  capacitive,  and  electric  field. 
However,  this  is  a  longer-range  research 
project,  and  is  not  expected  to  be 
completed  by  the  time  of  the  final  rule. 

Specialized  dummy  treatments  may 
be  required  to  enable  the  test  dummy 
and  out-of-position  occupant  simulator 
to  properly  interface  with  the  full  range 
of  projected  sensor  technologies. 
However,  it  is  possible  that  relatively 
straightforward  siuface  treatments  or 
clothing  selection  may  suffice  for 
compatibility  writh  ultrasonic  and  active 
infrared  sensor  types. 

The  agency  requests  comments  on 
this  issue. 

E.  Lead  Time  and  Proposed  Effective 
Date 

NHTSA  has  sought  information  by  a 
variety  of  means  to  help  it  determine 
when  the  vehicle  manufacturers  can 
provide  advanced  air  bag  systems  to 
consumers.  This  is  knowrn  as  lead  time. 
Vehicle  lead  time  is  a  complex  issue, 
especially  when  it  involves  technology 
and  designs  that  are  still  under 
development. 

In  three  different  formal  actions,  the 
agency  has  gathered  information 
concerning  lead  time.  First,  the  agency 
held  a  public  meeting  on  advanced  air 
bags  on  February  11  and  12, 1997,  in 
Washington  D.C.  The  proceedings  of 
that  meeting  are  included  in  Docket 
NHTSA-97-2814.  Next,  and  as 


discussed  earlier  in  this  notice,  JPL 
conducted,  at  NHTSA's  request,  a 
survey  of  the  automotive  industry  and 
independent  analysis  concerning  the 
readiness  of  the  advanced  air  bag 
technologies.  Finally,  the  agency 
contracted  Management  Engineering 
Associates  (MEA),  an  engineering 
management  consulting  company,  to 
conduct  a  feasibility  study  on  advanced 
air  bag  technologies. 

These  three  sources  of  information 
indicated  the  same  basic  time 
schedules:  ciurently  available 
technological  solutions  such  as  seat 
sensors,  seat  belt  buckle  sensors,  dual- 
stage  inflators  and  advanced  air  bag  fold 
patterns,  can  be  and  will  be  in 
production  between  model  year  1999 
and  model  year  2002.  More 
sophisticated  systems  such  as  dynamic 
occupant  position  sensing  systems  and 
pre-crash  sensors,  will  be  available  after 
September  1,  2001. 

NHTSA  has  also  held  numerous 
meetings  with  the  vehicle 
manufacturers  and  suppliers  during  the 
past  two  years.  The  companies  have 
shared  confidential  information  with 
the  agency  about  their  ongoing 
development  efforts  and  future  product 
plans. 

The  agency  notes  that  lead  time  for 
technology  still  under  development 
typically  depends  on  two  things:  initial 
development  to  demonstrate  that  a 
concept  is  feasible,  and  then  further 
development  to  apply  the  technology  to 
a  specific  vehicle  design.  These 
typically  involve  efforts  both  by 
suppliers  and  by  vehicle  manufacturers. 
In  this  field  of  technology,  it  appears 
that  much  of  the  innovative 
development  is  being  borne  by  the 
component  suppliers,  based  on 
performance  specifications  defined  by 
the  vehicle  manufacturers.  First  the 
systems  are  designed,  tested  and 
produced  in  limited  quantities  by  the 
component  manufacturers.  Next  these 
systems  are  turned  over  to  the  vehicle 
manufacturers.  The  vehicle 
manufacturers  then  conduct  prototype 
design  verifications,  conduct  production 
level  equipment  verification  and  finally 
complete  production  and  include  the 
systems  in  their  new  vehicles.  MEA 
estimates  the  vehicle  manufacturers' 
cycle  could  take  an  average  of  36 
months. 

The  suppliers  and  vehicle 
manufactiu«rs  have,  however,  been 
working  on  various  advanced 
technologies  for  several  years.  Thus,  to 
a  large  degree,  lead  time  is  dependent 
on  where  the  suppUers  and  vehicle 
manufacturers  are  currently  in  their 
development  and  implementation 
efforts.  As  discussed  earlier  in  this 


notice,  NHTSA  believes  that  different 
suppliers  and  vehicle  manufacturers  are 
at  different  stages  with  respect  to 
designing  advanced  air  bags,  and  also 
face  different  constraints  and 
challenges,  e.g.,  different  states-of-the- 
art  of  their  current  air  bag  systems, 
engineering  resources,  number  of 
vehicles  for  which  air  bags  need  to  be 
redesigned,  etc.  NHTSA  believes  that 
these  differing  situations  can  best  be 
accommodated  by  phasing  in 
requirements  for  advanced  air  bags. 

Taking  account  of  all  available 
information,  including  but  not  limited 
to  the  wide  variety  of  available 
technologies  that  can  be  used  to 
improve  air  bags  (and  thereby  meet  the 
proposed  requirements)  and  information 
concerning  where  the  diffierent 
suppliers  and  vehicle  manufactiu%rs  are 
in  developing  and  implementing 
available  technologies,  the  agency  is 
proposing  to  phase  in  the  new 
requirements  in  accordance  with  the 
following  implementation  schedule: 
25  percent  of  each  manufacturer's 
light  vehicles  manufactured  during  the 
production  year  beginning  September  1, 
2002; 

40  percent  of  each  manufacturer's 
light  vehicles  manufactured  during  the 
production  year  beginning  September  1. 
2003; 

70  percent  of  each  manufacturer's 
light  vehicles  manufactured  during  the  - 
production  year  beginning  September  1, 
2004; 

All  vehicles  manufactured  on  or  after 
September  1,  2005. 

"The  agency  is  proposing  a  separate 
alternative  to  address  the  special 
problems  faced  by  limited  Une 
manufacturers  in  complying  with  phase- 
ins.  The  agency  notes  that  a  phase-in 
generally  permits  vehicle  manufacturers 
flexibility  with  respect  to  which 
vehicles  they  choose  to  initially 
redesign  to  comply  with  new 
requirements.  However,  if  a 
manufacturer  produces  a  very  limited 
niunber  of  lines,  e.g.,  one  or  two.  a 
phase-in  would  not  provide  such 
flexibiUty. 

NHTSA  is  accordingly  proposing  to 
permit  manufacturers  which  produce 
two  or  fewer  carlines  the  option  of 
omitting  the  first  year  of  the  phase-in  if 
they  achieve  full  compUance  effective 
September  1,  2003.  The  agency  is 
proposing  to  limit  this  alternative  to 
manufacturers  which  produce  two  or 
fewer  carlines  in  light  of  the  statutory 
requirement  concerning  when  the 
phase-in  is  to  begin.  Without  such  a 
limitation,  it  would  technically  be 
possible  for  the  industry  as  a  whole  to 
delay  introducing  any  advanced  air  bags 
for  a  year.  However,  the  agency  doubts 
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that  any  full-line"vehicle  manufacturers 
would  want  to  take  advantage  of  the 
alternative,  given  the  need  to  achieve 
full  compliance  by  September  1,  2003. 

As  with  previous  phase-ins,  the 
agency  is  proposing  to  exclude  vehicles 
manufactured  in  two  or  more  stages  and 
altered  vehicles  from  the  phase-in 
requirements.  These  vehicles  would  be 
subject  to  the  advanced  air  bag 
requirements  effective  September  1 , 
2005.  They  would,  of  course,  be  subject 
to  Standard  No.  208's  existing 
requirements  before  and  throughout  the 
phase-in. 

Also  as  with  previous  phase-ins, 
NHTSA  is  proposing  reporting 
requirements  to  accompany  the  phase- 
in.  The  agency  is  proposing  to  include 
the  reporting  requirements  in  49  CFR 
Fart  585,  which  currently  specifies 
automatic  restraint  phase-in  reporting 
requirements.  Since  the  phase-ins 
currently  addressed  by  Part  585  are 
complete,  effective  September  1, 1998, 
the  agency  is  proposing  to  replace  the 
existing  language  with  regulatory  text 
addressing  the  phase-in  of  Standard  No. 
208 's  requirements  for  advanced  air 
bags. 

NHTSA  believes  that  the  proposed 
phase-in  addresses  two  potential 
concerns.  First,  the  agency  believes  that 
it  would  not  be  possible  for 
manufacturers  which  produce  large 
numbers  of  models  of  passenger  cars 
and  lights  trucks  to  simultaneously 
design  and  implement  advanced  air 
bags  in  all  of  their  vehicles  at  once.  All 
manufacturers  have  limited  engineering 
resources,  and  the  same  resources  are 
often  used  for  different  models.  The 
proposed  phase-in  will  address  this 
concern. 

Second,  NHTSA  wishes  to  see 
advanced  air  bags  implemented 
expeditiously,  but  wants  to  encourage 
the  vehicle  manufacturers  to  adopt  the 
best  designs  possible.  The  agency 
believes  the  proposed  phase-in  balances 
these  competing  concerns. 

The  new  air  bag  designs  having  the 
potential  to  offer  the  greatest  safety 
benefits,  e.g.  designs  that  would  tailor 
inflation  based  on  the- widest  variety  of 
relevant  information  including  dynamic 
occupant  proximity,  also  have  the 
longest  lead  times.  If  an  effective  date 
were  too  early,  it  might  force 
manufacturers  working  on  such 
advanced  designs  to  drop  those  plans 
and  adopt  designs  with  shorter  lead 
times.  At  the  same  time,  the  agency 
recognizes  that  relatively  simple 
solutions,  with  shorter  lead  times,  can 
be  used  to  solve  current  problems  with 
air  bags.  The  agency  therefore  does  not 
want  endless  quests  for  the  "perfect"  air 


bag  to  unnecessarily  delay  solving  the 
current  problems. 

An  issue  which  is  closely  related  to 
lead  time  for  advanced  air  bags  is  the 
time  when  amendments  providing 
temporary  reductions  in  Standard  No. 
208 's  performance  requirements  should 
expire.  The  amendment  permitting 
manufacturers  to  provide  manual  on-off 
switches  for  air  bags  in  vehicles  without 
rear  seats  or  with  rear  seats  too  small  to 
accommodate  a  rear  facing  infant  seat  is 
scheduled  to  expire  on  September  1, 
2000.  The  amendment  providing  a 
generic  sled  test  alternative  to  Standard 
No.  208 's  unbelted  barrier  test 
requirements  originally  had  an 
expiration  date  of  September  1,  2001, 
although,  as  discussed  earlier  in  this 
notice,  this  date  has  been  superseded  by 
the  NHTSA  Reauthorization  Act  of 
1998. 

The  agency  received  petitions 
objecting  to  the  expiration  dates  for 
these  temporary  amendments.  In  an 
appendix  to  this  notice,  NHTSA  is 
denying  the  petition  concerning  on-off 
switches  to  the  extent  that  it  requests 
making  the  switch  amendment 
permanent.  However,  the  agency  is 
granting  it  to  the  extent  that  it  is 
proposing  phase  out  the  switch 
amendment  as  the  upgraded 
requirements  are  phased  in.  The 
petitions  concerning  the  sled  test  option 
were  mooted  by  the  NHTSA 
Reauthorization  Act.  As  in  the  case  of 
the  switch  amendment,  the  agency  is 
proposing  to  phase  out  the  sled  test 
option  as  the  new  requirements  are 
phased  in. 

During  the  proposed  phase-in,  the 
temporary  amendments  (sled  test 
alternative  and  OEM  manual  on-off 
switches  for  certain  vehicles)  would  not 
be  available  for  vehicles  certified  to  the 
upgraded  requirements,  but  would  be 
available  for  other  vehicles  under  the 
same  conditions  as  they  are  currently 
available.  Thus,  as  manufacturers 
developed  advanced  air  bags,  they 
would  need  to  ensure  that  vehicles 
equipped  with  these  devices  meet  all  of 
Standard  No.  208*s  longstanding 
performance  requirements  as  well  as  the 
new  ones  being  proposed  today. 

F.  Selection  of  Options 

NHTSA  notes  that,  where  a  safety 
standard  provides  manufactiuers  more 
than  one  compliance  option,  the  agency 
needs  to  know  which  option  has  been 
selected  in  order  to  conduct  a 
compliance  test.  Moreover,  based  on 
previous  experience  with  enforcing 
standards  that  include  compliance 
options,  the  agency  is  aware  that  a 
manufacturer  confronted  with  an 
apparent  noncompliance  for  the  option 


it  has  selected  (based  on  a  compliance 
test)  may  respond  by  arguing  that  its 
vehicles  comply  with  a  different  option 
for  which  the  agency  has  not  conducted 
a  compliance  test.  This  response  creates 
obvious  difficulties  for  the  agency  in 
managing  its  available  resources  for 
carrying  out  its  enforcement 
responsibilities,  e.g.,  the  possible  need 
to  conduct  multiple  compliance  tests 
(possibly  involving  full-scale  vehicle 
crash  tests)  for  first  one  compliance 
option,  then  another,  to  determine 
whether  there  is  a  noncompliance. 

To  address  this  problem,  the  agency  is 
proposing  to  require  that  where 
manufacturer  options  are  specified,  the 
manufacturer  must  select  the  option  by 
the  time  it  certifies  the  vehicle  and  may 
not  thereafter  select  a  different  option 
.  for  the  vehicle.  This  will  mean  that 
failure  to  comply  with  the  selected 
option  will  constitute  a  noncompliance 
with  the  standard  regardless  of  whether 
a  vehicle  complies  with  another  option. 

Similarly,  for  manufacturers  which 
select  the  option  for  an  automatic 
suppression  feature  that  suppresses  the 
air  bag  when  an  occupant  is  out  of 
position,  the  agency  is  proposing  to 
require  that  the  manufacturer  must 
select  the  passenger  side  automatic 
suppression  plane  and  the  driver  side 
automatic  suppression  plane  by  the  time 
it  certifies  the  vehicle,  and  may  not 
thereafter  select  different  planes.  This  is 
to  avoid  situations  where  the  agency 
conducts  compliance  tests  using  the 
automatic  suppression  planes  selected 
by  the  manufacturer  and  is  later  told, 
after  a  test  indicates  an  apparent 
noncompliance,  that  the  vehicle  may 
comply  for  different  automatic 
suppression  planes. 

G.  Availability  of  Retrofit  Manual  On- 
Off  Switches 

As  discussed  earlier  in  this  notice,  on 
November  11, 1997,  NHTSA  pubfished 
in  the  Federal  Register  (62  FR  62406)  a 
final  rule  exempting,  imder  certain 
conditions,  motor  vehicle  dealers  and 
repair  businesses  from  ^e  "make 
inoperative"  prohibition  in  49  U.S.C. 
§  30122  by  allowing  them  to  install 
retrofit  manual  on-off  switches  for  air 
bags  in  vehicles  owned  by  people  whose 
request  for  a  switch  is  approved  by 
NHTSA.  The  final  rule  is  set  forth  as 
Part  595.  Retrofit  On-Off  Switches  for 
Air  Bags- 

The  purpose  of  the  exemption  is  to 
preserve  the  benefits  of  air  bags  while 
reducing  the  risk  of  serious  or  fatal 
injury  that  current  air  bags  pose  to 
identifiable  groups  of  people.  In  issuing 
that  final  rule,  NHTSA  explained  that 
although  vehicle  manufacturers  are 
begirming  to  replace  current  air  bags 
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with  new  air  bags  having  some 
advanced  attributes,  i.e..  attributes  that 
will  automatically  minimize  or  avoid 
the  risks  created  by  current  air  bags,  an 
interim  solution  is  needed  now  for  those 
groups  of  people  at  risk  from  current  air 
bags  in  existing  vehicles. 

Just  as  NHTSA  is  proposing  to  phase 
out  the  temporary  amendments  to 
Standard  No.  208  as  the  upgraded 
requirements  are  phased  in,  the  agency 
is  also  proposing  to  phase  out  the 
availability  of  this  exemption.  Under  the 
proposal,  retrofit  on-off  switches  would 
not  be  available  for  vehicles  which  have 
been  certified  to  the  advanced  air  bag 
requirements  being  proposed  in  today's 
notice. 

NHTSA  requests  comments,  however, 
on  whether  retrofit  on-off  switches 
should  continue  to  be  available  under 
eligibility  criteria  revised  to  be 
appropriately  reflective  of  the 
capabilities  of  advanced  air  bag 
technology.  The  agency  observes  that  if 
such  switches  were  to  be  available  at  all, 
the  criteria  would  need  to  be  much 
narrower  since  the  risks  would  be 
smaller  than  they  are  currently.  For 
example,  the  passenger  side  air  bag  in 
a  vehicle  with  a  weight  sensor  would 
not  deploy  at  all  in  the  presence  of 
young  children.  Therefore,  there  would 
no  safety  reason  to  permit  a  retrofit 
passenger  side  on-off  switch  because  of 
a  need  for  a  young  child  to  ride  in  the 
front  seat.  The  agency  requests  any 
commenters  who  advocate  any 
continued  availability  of  retrofit  on-off 
switches  to  discuss  how  the  existing 
eligibility  criteria  should  be  tailored  to 
the  specific  technologies  that  would  be 
used  in  vehicles  certified  to  the 
advanced  air  bag  requirements  being 
proposed  in  today's  notice. 

H.  Warning  Labels 

As  indicated  in  an  earlier  section  of 
this  notice,  on  November  27, 1996,  the 
agency  published  in  the  Federal 
Register  (61  FR  60206)  a  final  rule 
which,  among  other  things,  amended 
Standard  No.  208  to  require  improved 
labeling  on  new  vehicles  to  better 
ensure  that  drivers  and  other  occupants 
are  aware  of  the  dangers  posed  by 
passenger  air  bags  to  children.  These 
warning  label  requirements  did  not 
apply  to  vehicles  with  passenger  air 
bags  meeting  specified  criteria.  The 
agency  is  similarly  proposing  that 
vehicles  certified  to  the  advanced  air 
bag  requirements  being  proposed  today 
would  not  be  subject  to  those  warning 
label  requirements.  The  agency  requests 
comments,  however,  concerning 
whether  any  of  the  existing  labeling 
requirements  should  be  retained  for 
vehicles  with  advanced  air  bags  and/or 


whether  any  other  labeling  requirements 
should  be  applied  to  these  vehicles. 

/.  Questions 

As  discussed  earlier  in  this  notice, 
NHTSA  has  sought  to  develop 
requirements  that  are  as  performance- 
oriented  as  possible,  and  to  include 
options  for  manufacturers  that  account 
for  the  kinds  of  technologies  and 
designs  that  may  be  used.  It  is  the 
agency's  intent  to  permit  the  vehicle 
manufacturers  to  use  any  technology  or 
design  which  can  solve  the  problem  of 
adverse  effects  of  air  bags  to  out-of- 
position  occupants,  so  long  as  all  of  the 
standard's  performance  requirements 
can  be  met. 

To  aid  the  agency  in  obtaining  useful 
comments.  NITTSA  is  setting  forth  in 
this  section  a  specific  list  of  questions 
for  commenters  relating  to  a  number  of 
issues  including,  among  other  things:  (1) 
whether  the  agency's  overall  proposal, 
and  whether  each  of  the  proposed 
manufacturer  options,  would  achieve  an 
appropriate  level  of  safety,  and  (2) 
whether  additional  manufacturer 
options  or  test  procedures  are  needed  to 
accommodate  some  technologies  or 
designs.  NHTSA  notes  that  the  vehicle 
manufacturers  and  air  bag  suppliers  are 
in  the  best  position  to  evaluate  whether 
the  proposed  manufacturer  options  and 
test  procedures  are  appropriate  for  the 
technologies  and  designs  they  have 
imder  development.  Depending  on  the 
comments,  the  agency  may  issue  a  final 
rule  providing  some  but  not  all  of  the 
proposed  options,  and/or  provide 
additional  manufacturer  options  or  test 
procedures  to  accommodate  some 
technologies  or  designs. 

For  easy  reference,  the  questions  are 
numbered  consecutively.  NHTSA 
encourages  commenters  to  provide 
specific  responses  to  each  question  for 
which  they  may  have  information  or 
views.  In  addition,  in  order  to  facilitate 
tabulating  the  comments  by  issue,  the 
agency  encourages  commenters  to 
respond  to  the  questions  in  sequence, 
and  to  identify  the  number  of  each 
question  to  which  they  are  responding. 

NHTSA  requests  that  commenters 
provide  as  specific  and  documented  a 
rationale  as  possible,  including  an 
analysis  of  safety  consequences,  for  any 
positions  that  are  taken.  Commenters 
with  a  technical  background  are 
encouraged  to  provide  scientific 
analysis  of  these  matters. 

The  list  of  questions  does  not  purport 
to  be  an  all  inclusive  list  of  items  or 
information  which  the  public  may  have 
available  and  believe  is  valuable  in 
assessing  the  issues.  Commenters  are 
encoiuaged  to  provide  any  other  data 
that  they  believe  are  relevant. 


1.  Overall  safety.  Does  the  agency's 
overall  proposal  achieve  an  appropriate 
level  of  safety  with  respect  to  risks  from 
air  bags  for  out-of-position  occupants? 

a.  Please  address  this  question 
separately  for  the  driver  side  and  for  the 
passenger  side. 

b.  If  a  commenter  believes  that  the 
proposal  does  not  ensure  an  appropriate 
level  of  safety,  please  provide  a  detailed 
explanation  of  why.  Please  also  describe 
in  detail  what  additional  or  alternative 
requirements  the  agency  should 
consider,  and  the  kind  of  technologies. ' 
designs  and  lead  time  that  would  be 
needed  to  meet  those  requirements. 

2.  Adequacy  of  each  proposed 
manufacturer  option.  Does  each 
proposed  manufacturer  option  ensure 
an  appropriate  level  of  safety  with 
respect  to  the  specific  problem  it 
addresses?  How  do  the  different  options 
differ  with  respect  to  benefits  and  costs? 
If  a  commenter  believes  that  a  particular 
option  should  be  changed  or  deleted  for 
the  final  rule,  please  explain  why.  Also, 
please  explain  the  consequences  of 
changing  or  deleting  the  option,  e.g., 
would  greater  lead  time  be  needed  to 
meet  one  of  the  remaining  options? 

3.  Accommodation  of  all  effective 
designs.  Do  the  proposed  manufacturer 
options  accommodate  all  designs  under 
development  that  would  effectively 
address  air  bag-induced  injuries  and/or 
fatalities,  and  designs  that  are  expected 
to  be  under  development  in  the 
foreseeable  future?  More  specifically,  is 
there  a  need  to  either  modify  or  add  test 
procedures  to  the  proposed  options  to 
accommodate  particular  technologies  or 
designs,  or  to  add  additional  options?  If 
a  commenter  believes  there  is  such  a 
need,  please  provide  a  detailed 
explanation  of  why,  both  with  respect  to 
why  the  technology  is  not 
accommodated  by  the  proposed  options 
and  why  the  technology  will  ensure  an 
appropriate  level  of  safety.  Please  also 
provide  a  detailed  recommendation 
concerning  what  specific  regulatory  text 
the  agency  should  adopt  to 
accommodate  the  technology. 

4.  Possible  unintended  consequences. 
To  what  extent  could  the  advanced 
technologies  the  manufacturers  might 
adopt  result  in  unintended  adverse 
consequences?  For  example,  could  some 
occupants  face  higher  risks  than  now? 
How  should  the  agency  consider  that 
possibility  in  this  rulemaking?  Are  there 
any  additional  or  alternative 
requirements  the  agency  should  adopt 
to  prevent  such  consequences? 

5.  Likely  manufacturer  responses. 
How  would  vehicle  manufacturers 
likely  respond  to  the  proposed 
requirements,  i.e.,  what  technologies 
and  design  changes  would  they  actually 
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adopt?  (Vehicle  manufacturers  are  asked 
to  provide  a  specific  response  to  this 
question,  with  respect  to  their  future 
product  plans.) 

6.  Necessity  of  all  proposed 
manufacturer  options.  Are  any  of  the 
proposed  manufacturer  options 
unnecessary  because  no  manufacturer 
would  ever  select  the  option? 

7.  Proposed  test  procedures — in 
general.  NHTSA  notes  that  some  of  the 
proposed  test  procedures  are  new.  The 
agency  requests  specific  comments  on 
each*of  the  proposed  test  procedures, 
including  whether  any  of  them  should 
be  made  more  specific  and  whether  any 
additional  conditions  should  be 
specified. 

8.  Proposed  injury  criteria.  As 
discussed  earlier  in  this  notice,  NHTSA 
is  placing  a  technical  paper  in  the 
docket  which  discusses  the  proposed 
injury  criteria.  The  agency  requests 
comments  on  each  of  the  proposed 
injury  criteria,  the  proposed  calculation 
methods,  and  the  proposed  performance 
limits.  The  agency  also  requests 
comments  on  ahematives  to  the 
proposed  criteria.  Among  other  things, 
NHTSA  requests  commenters  to  address 
what  risk  levels  are  acceptable,  what 
factors  should  be  considered  in 
selecting  performance  limits  for 
different  test  requirements,  and  whether 
the  same  limits  should  be  established 
for  all  test  requirements,  e.g.,  out-of- 
position  tests,  low  speed  tests,  high 
speed  tests.  The  agency  also  requests 
commenters  to  address  how  it  should 
take  account  of  uncertainties  relating  to 
the  injury  criteria,  especially  with 
respect  to  children. 

9.  Dummy  recognition,  a.  How  should 
the  agency  address  the  suitability  of  test 
dummies  and  out-of-position  occupant 
simulators  (e.g..  headforms)  for  testing 
technologies  (e.g.,  weight  sensors)  for 
detecting  the  presence  of  occupants  and 
technologies  (e.g.,  infrared  and  ultra 
sound)  for  sensing  the  distance  of 
occupants  from  an  air  bag?  To  what 
extent  can  the  addition  of  simplS 
surface  treatments  or  clothing  selection 
be  used  to  solve  this  problem? 

b.  If  full  resolution  of  this  or  any  other 
potential  test  procedure  problems 
should  necessitate  the  performance  of 
longer  range  (multi-year)  research,  what 
interim  approaches  should  the  agency 
use  for  assessing  performance?  For 
example,  one  possible  approach  would 
be  to  permit  vehicle  manufacturers  to 
specify  the  attributes  of  their 
suppression  devices,  e.g.,  the  size  of  the 
suppression  zone  and  to  require  out-of- 
position-type  test  requirements  to  be 
met  for  those  conditions.  If,  for  example, 
a  manufacturer  speciHed  that  the 
suppression  zone  for  a  vehicle's 


passenger-side  air  bag  extended  five 
inches  from  the  centerpoint  of  the  air 
bag  cover,  injury  criteria  performance 
limits  would  need  to  be  met  for  infant 
and  child  dummies  located  anywhere 
outside  that  zone.  Under  such  an 
interim  approach,  the  introduction  of 
effective  suppression  devices  would  not 
be  delayed  by  potential  problems 
related  to  completing  the  development 
of  test  procedures.  While  such  an 
approach  would  not  test  the 
performance  of  the  suppression  device 
itself,  vehicle  manufecturers  would 
have  strong  incentives,  e.g.,  product 
liability  considerations,  to  design  the 
device  so  that  it  works  properly  under 
real  world  conditions.  While  the  agency 
is  hopeful  that  any  potential  test 
problems  can  be  resolved  in  a  timely 
manner  before  the  final  rule,  it  requests 
comments  on  adopting  this  type  of 
interim  approach,  and  on  other 
potential  interim  approaches,  should 
the  need  rise. 

10.  Seating  procedure  for  5th 
percentile  adult  female  dummy.  NHTSA 
notes  that  the  seating  procedure  for  the 
5th  percentile  adult  female  dummy  set 
forth  in  the  proposed  regulatory  text  is 
based  on  the  equipment  and  procedures 
in  SAE  J826,  "Devices  for  Use  in 
Defining  and  Measuring  Vehicle  Seating 
Accommodations."  The  seating 
procedure  is  similar  to  that  specified  in 
Standard  No.  208  for  the  Hybrid  III  50th 
percentile  adult  male  dummy.  However, 
the  agency  is  proposing,  with  respect  to 
the  SAE  J826  equipment,  certain 
adjustments  in  the  lengths  of  the  lower 
leg  and  thigh  (femur)  segments  to  make 
it  appropriate  for  the  5th  percentile 
adult  female  dummy.  The  agency  is  also 
aware  that  the  SAE  Hybrid  III  5th 
Percentile  Dummy  Seating  Procedures 
Task  Group  is  developing  specialized 
seating  equipment  to  locate  the  5th 
percentile  adult  female  dummy.  This 
equipment  was  expected  to  become 
available  by  mid-siunmer  1998,  and  the 
agency  will  place  specifications  for  the 
equipment  in  the  docket.  NHTSA 
recognizes  that  this  new  equipment 
might  be  used  as  an  alternative  to  that 
specified  in  the  proposed  regulatory 
text.  The  agency  seeks  comments  on  this 
issue. 

11.  Rough  road  tests.  Are  the 
proposed  requirements  and  test 
procedures  for  the  rough  road  tests 
appropriate?  The  agency  is  especially 
interested  in  comments  concerning 
proposed  specifications  for  road  surface, 
speed,  and  distance  of  travel. 

12.  Telltales  for  automatic 
suppression.  For  vehicles  which  have 
automatic  suppression  features,  are 
there  both  pros  and  cons  to  requiring 
telltale  lights  on  the  instrument  panel  to 


advise  vehicle  occupants  of  the 
operational  status  of  the  air  bag?  Please 
address  this  question  separately  for  the 
driver  position  and  the  passenger 
position,  and  for  rear  facing  infant  seats 
and  older  children.  If  the  agency  did  not 
require  a  telltale  light,  what  procedure 
should  it  use  in  testing  for  determining 
whether  an  air  bag  is  activated  or 
deactivated? 

13.  Proposed  automatic  suppression 
test.  The  agency  observes  that  the 
proposed  automatic  suppression  test  is 
new  and  may  require  further 
refinement.  NHTSA  therefore  requests 
comments  on  all  aspects  of  the  proposed 
test  procedure,  including,  but  not 
limited  to,  the  following  issues.  Is  the 
proposed  165mm  (6.5  inch)  outside 
diameter  hemispheric  headform  an 
appropriate  simulator  of  an  out-of- 
position  occupant  for  the  purposes  of 
assessing  the  performance  of  an  air  bag 
suppression  device?  What  other 
characteristics  should  the  headform 
possess  if  the  proposed  headform  is  not 
sufficient?  Should  the  agency  specify 
the  surface  and  other  material  of  the 
headform?  Will  the  hemispheric 
headform  be  recognized  as  a  vehicle 
occupant  by  each  of  the  various 
suppression  systems  under 
development?  If  not,  are  there  changes 
in  the  headform  that  would  make  it 
recognizable? 

14.  Proposed  dynamic  out-of-position 
test.  NHTSA  notes  that  the  proposed 
dynamic  out-of-position  test  is  newly 
developed.  The  agency  requests 
commenters  to  address  the  following 
issues. 

(a)  When  the  proposed  dynamic  out- 
of-position  test  procedure  is  conducted 
for  various  vehicles,  what  are  the  likely 
trajectories  of  the  dummies?  Does  the 
procedure  result  in  the  dummy  moving 
directly  toward  a  "worst-case"  position 
in  terms  of  potential  air  bag  risk  for  each 
vehicle?  If  not,  should  any  changes  be 
made  in  the  test  procedure,  e.g., 
changing  initial  dmnmy  position? 
Please  address  this  question  separately 
for  the  3-year  old  child,  6-year  old  child, 
and  5th  percentile  adult  female 
dummies. 

(b)  The  proposed  seating  procedures 
for  the  diunmies  specify  the  use  of  low 
fiiction  material  between  the  dvmimies 
and  the  seat.  The  agency  has  proposed 
to  specify  the  use  of  certain  readily 
available  fabrics  that  could  be  used  for 
this  purpose.  Comments  are  requested 
on  other  meaniof  achieving  a  low 
friction  condition,  such  as  specifying  a 
coefficient  of  static  or  sliding  friction 
and  the  conditions  for  which  the 
coefficients  would  apply.  Specific 
values  of  a  friction  factor  are  solicited, 
as  appropriate. 
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(c)  Should  the  proposed  dynamic  out- 
of-position  test  be  run  at  different 
speeds  or  angles?  NHTSA  notes  that  if 

a  24  km/h  (15  mph)  impact  were 
specified,  it  is  conceivable  that 
manufacturers  might  be  able  to  certify  to 
this  requirement  by  raising  their 
deployment  thresholds  to,  or  slightly 
above,  that  level.  The  agency  requests 
comments  on  whether  higher 
deployment  thresholds  alone  could  be 
used  to  meet  this  test,  and,  if  so,  the 
safety  implications  of  this  type  of 
countermeasure. 

(d)  What  are  reasonable  tolerances  on 
final  impact  speed  and  deceleration  in 
order  to  ensure  that  a  test  is  repeatable? 
Should  a  specific  methodology  be 
adopted  to  ensure  an  appropriate  degree 
of  repeatability? 

15.  Tests  with  child  dummies,  (a) 
NHTSA  is  proposing  that  tests  using 
infant  dummies  be  conducted  with  any 
rear  facing  child  restraint  which  was 
manufactured  for  sale  in  the  United 
States  between  two  years  and  ten  years 
prior  to  the  date  the  first  vehicle  of  the 
model  year  carline  of  which  the  vehicle 
is  a  part  was  first  offered  for  sale  to  a 
consumer.  The  agency  is  proposing  the 
same  approach,  with  respect  to  forwsuxl- 
facing  child  seats  and  booster  seats,  for 
tests  using  older  child  dummies.  The 
agency  requests  comments  on  this 
approach.  Is  there  an  effective 
alternative  means  of  ensuring  that 
vehicle  manufacturers  take  account  of 
the  variety  of  different  child  restraints 
in  use  as  they  design  their  systems? 

(b)  NHTSA  is  proposing  to  specify  use 
of  the  12-month-old  CRABI  dummy  for 
tests  using  rear  facing  infant  restraints. 
However,  some  rear  facing  infant 
restraints  may  only  be  certified  for  use 
with  smaller  infants,  e.g.,  9-month-olds. 
This  raises  the  issue  of  whether  the 
proposed  dummy  could  be  placed  into 
these  child  restraints.  The  agency 
requests  comments  on  how  to  address 
this  issue. 

(c)  Some  rear  facing  child  seats  are 
now  produced  for  children  older  than 
12  months.  Should  the  agency  specify 
additional  test  requirements  to  address 
this  situation? 

(d)  Should  the  agency  specify  test 
requirements  using  car  beds  and,  if  so, 
what  specific  requirements? 

16.  Older  children.  Standard  No.  208 
currently  defines  advanced  air  bag  to 
include,  among  other  things,  a 
passenger  air  bag  that  provides  an 
automatic  means  to  ensure  that  the  air 
bag  does  not  deploy  when  a  child  seat 
or  child  with  a  total  mass  of  30  kg  (66 
pounds)  or  less  is  present  on  the  front 
outboard  passenger  seat.  That  definition 
was  included  because  vehicles  with 
such  air  bags  are  not  required  to  have 


certain  warning  labels.^o  NHTSA  notes 
that  the  part  of  the  definition  referring 
to  a  child  with  a  total  mass  of  30  kg  (66 
pounds)  or  less  was  included  to  reflect 
the  possible  use  of  weight  sensors.  The 
30  kg  (66  pound)  threshold  was 
originally  suggested  by  Mercedes-Benz 
and  corresponds  to  the  weight  of  a  50th 
percentile  10-year-old  and  a  95th 
percentile  7-year-old.  The  agency  stated 
that  the  threshold  was  iai  enough  below 
the  weight  of  a  5th  percentile  adult 
female  (approximately  46  kg  (101 
pounds)]  to  avoid  inadvertently 
deactivating  the  air  bag  when  a  small 
adult  is  occupying  the  seat.  In  today's 
proposal,  the  agency  is  not  proposing  a 
threshold  as  such  but  is  instead 
proposing  tests  using  specified 
dummies.  The  heaviest  child  dimmiy 
that  would  be  used  in  testing  a  weight 
sensor  intended  to  suppress  air  bag 
deployment  for  children  would  be  the 
Hybrid  ID  6-year-old  child  dummy, 
which  has  a  weight  of  approximately  24 
kg  (51.8  pounds).  No  Hybrid  III  child 
dummies  are  available  that  correspond 
a  9-year-old  or  10-year-old.  A  similar 
issue  would  exist  with  respect  to  a 
sensor  intended  to  suppress  air  bag 
deployment  based  on  size,  i.e.,  the 
largest  size  child  dummy  tested  would 
be  the  6-year-old.  The  agency  requests 
comments  on  the  potential  gap  between 
the  size/weight  of  the  6-year-old  child 
dummy  and  the  largest/heaviest  child 
for  which  suppression  might  be 
appropriate  (based  on  presence  as 
opposed  to  being  out-of-position)  and 
how  the  agency  should  deal  with  this 
issue.  For  example,  should  the  agency 
ballast  the  6-year-old  child  dummy  to  a 
greater  weight  when  testing  weight 
sensors? 

17.  Possible  information  for 
consumers.  NHTSA  notes  that,  during 
the  phase-in  of  new  requirements  for 
advanced  air  bags,  consumers  may  be 
interested  in  knowing  which  vehicles 
are  certified  to  the  new  requirements. 
The  agency  requests  comments  on 
whether  a  means  should  be  provided  so 
that  consumers  can  easily  determine 
whether  a  vehicle  has  been  certified  to 
these  requirements  and,  if  so,  which 
option(s)  were  selected.  NHTSA  also 
requests  comments  on  what  means 
should  be  established  for 
communicating  such  information  to 
consumers,  should  the  agency  decide  to 
do  so,  e.g.,  a  required  statement  on  the 
certification  label.  The  agency  notes  that 
such  a  statement  or  other  means  could 
also  be  used  to  determine  whether  the 
vehicle  is  permitted  to  have  a  retrofit 
on-off  switch  under  Part  595. 


18.  Temperature.  NHTSA  notes  that  it 
is  asking  several  questions  related  to 
temperature  and  air  bag  performance  in 
connection  with  its  consideration  of  a 
petition  for  rulemaking  submitted  by 
Parents  for  Safer  Air  Bags.  A  discussion 
of  the  petition  is  included  in  an 
appendix  to  this  notice. 

Does  temperature  have  a  significant 
effect  on  air  bag  deplojrment 
performance?  Is  there  a  need  to  address 
this  variable  in  Standard  No.  208?  If  so, 
what  specific  performance  requirements 
and  test  procedures  should  be 
considered?  How  are  vehicle 
manufacturers  and  suppliers  currently 
addressing  this  issue?  The  agency 
s{>ecifically  requests  data  related  to 
temperature  effects  on  sled  and  vehicle 
crash  testing. 

19.  Possible  requirements  relating  to 
turning  off  cruise  controls  upon  air  l>ag 
deployment.  NHTSA  notes  diat  cruise 
controls  are  turned  off  when  a  vehicle 
is  braked.  Many  crashes,  however,  do 
not  involve  braking.  The  agency 
requests  conunents  on  a  possible 
requirement  to  require  cruise  controls  to 
be  turned  off  upon  air  bag  deployment. 

20.  Possible  requirements  related  to 
preventing  air  bag  deployments  during 
rescue  operations  following  a  crash.  As 
the  agency  has  monitored  the  real  world 
performance  of  air  bag  deployments,  it 
has  noted  scattered  reports  of  air  bags 
deploying  during  rescue  operations 
following  a  crash.  This  can  result  in 
injury  to  rescue  personnel  and  also 
cause  further  injury  to  occupants.  In 
NHTSA's  Emergency  Rescue  Guidelines 
for  Air  Bag  Equipped  Vehicles,^'  the 
agency  explains  that  deactivating  the 
vehicle's  electrical  system  prevents 
deployment  of  all  electrically  initiated 
air  bags  after  a  specific  time  period.  The 
specific  times  for  different  vehicles  are 
identified  as  part  of  the  guidelines.  The 
times  vary  significantly  for  different 
vehicles,  ranging  from  0  seconds  to  10 
and  even  20  minutes. 

The  agency  requests  comments  on 
possible  requirements  relating  to 
preventing  air  bag  deployments  during 
rescue  operations  following  crashes. 
Should  the  agency  specify  requirements 
concerning  air  bag  deactivation  times 
relative  to  deactivation  of  the  vehicle's 
electrical  system  for  electrically 
initiated  air  bags,  or  some  other  means 
of  deactivation?  Should  the  agency 
specify  any  other  requirements  for  these 
and/or  other  kinds  of  air  bags? 

21.  Organization  of  Stanaard  No.  208. 
Do  commenters  have  any  specific 
recommendations  concerning  the 


»S«e  61  FR  407S4.  40791-92,  August  6. 1996:  61 
FR  60206.  November  27. 1996. 


'■These  guidelines  are  available  on  NHTSA'c 
website  at  http://www.nhtsa.dot.gov/people/infury/ 
ems/airbag/. 
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organization  of  the  regulatory  text  for 
Standard  No.  208,  with  respect  to  either 
or  both  the  existing  and  the  proposed 
text?  The  agency  notes  that  one  way  of 
simplifying  the  standard  would  be  to 
remove  outdated  text  and  to  separate 
seat  belt  requirements  from  crash  test 
requirements.  NHTSA  is  especially 
interested  in  specific  comments 
concerning  how  all  of  the  crash  test 
requirements,  existing  and  proposed, 
could  be  organized  in  a  simple  manner. 

22.  Possible  development  of 
alternative  unbelted  crash  test 
requirements.  The  vehicle 
manufacturers  have  raised  various 
objections  to  the  existing  unbelted 
barrier  test  requirements.  As  discussed 
earlier  in  this  notice,  NHTSA  is  placing 
in  the  docket  a  technical  paper  which 
discusses  the  representativeness  of 
those  requirements  with  respect  to  real- 
world  frontal  crashes  which  have  a 
potential  to  cause  serious  injury  or 
fatality.  NHTSA  requests  comments  on 
that  paper  and  on  whether  the  agency 
should  develop  alternative  unbelted 
crash  test  requirements.  NHTSA 
requests  commenters  that  advocate 
alternative  unbelted  crash  test 
requirements  to  recommend  specific 
alternative  requirements  and  to  address 
the  foUowdng  questions: 

a.  How  do  the  recommended 
alternative  requirements  compare  to  the 
existing  unbelted  barrier  test 
requirements  (tests  at  any  speed  up  to 
48  km/h  (30  mph),  and  at  angles  ranging 
from  ±30  degrees  oblique  to 
perpendicular,  into  a  rigid  barrier)  with 
respect  to  representing  the  range  of 
frontal  crashes  which  have  a  potential  to 
cause  serious  injuries  or  fatalities?  In 
answering  this  question,  please  consider 
the  entire  range  of  tests  incorporated 
into  the  existing  requirements  and  the 
recommended  alternative  requirements. 
Please  specifically  address 
representativeness  with  respect  to  (1) 
crash  pulses,  (2)  crash  severities,  and  (3) 
occupant  positioning,  and  provide 
separate  answers  for  crashes  likely  to 
cause  fatalities  and  crashes  likely  to 
cause  serious  but  not  fatal  injuries. 

b.  How  do  the  recommended 
alternative  requirements  compare  to  the 
existing  requirements  with  respect  to 
repeatability,  reproducibility,  and 
objectivity? 

c.  To  wnat  extent  can  it  be  concluded 
that  a  countermeasure  needed  to  meet 
the  recommended  alternative  would 
ensure  protection  in  frontal  crashes  not 
directly  represented  by  the  test,  e.g., 
crashes  with  different  pulses  (harder  or 
softer)  or  different  severities  (more 
severe  or  less  severe)?  Please  quantify 

_the  amount  of  protection  that  would  be 
ensured  in  other  types  of  crashes,  i.e., 


what  the  injury  criteria  measurements 
would  be.  Please  answer  this  same 
question  for  the  existing  unbelted 
barrier  test  requirements. 

d.  Commenters  are  asked  to 
specifically  address  why  they  believe 
the  recommended  alternative  is  superior 
to  the  current  requirements.  In 
providing  this  answer,  commenters  are 
asked  to  respond  to  the  following 
questions: 

1.  If  the  recommended  alternative  is 
believed  to  be  representative  of  crashes 
not  directly  represented  by  the  current 
requirements,  should  it  be  added  to 
Standard  No.  208  rather  than  replace  the 
existing  requirements? 

2.  If  a  commenter  believes  that  air  bag 
designs  needed  to  meet  the  existing 
unbelted  barrier  test  requirements 
provide  less-than-optimum  protection 
in  other  types  of  crashes,  please  provide 
specific  examples  and  explain  why 
advanced  technologies  permitting 
tailored  air  bag  response  cannot  be  used 
to  meet  the  existing  performance 
requirements  and  provide  appropriate 
protection  in  the  examples  at  issue. 

23.  Possibility  of  more  children  sitting 
in  the  front  seat  with  advanced  air  bags. 
As  vehicle  manufacturers  install 
advanced  air  bags  which  minimize  the 
risks  air  bags  pose  to  children,  the 
public  may  believe  that  the  front  seat  is 
now  safe  for  children,  and  more 
children  would  then  sit  in  the  front  seat. 
However,  the  back  seat  has  always  been 
safer  for  children,  even  before  there 
were  air  bags.  NHTSA  conducted  a 
study  of  children  who  died  in  crashes 
in  the  front  and  back  seats  of  vehicles, 
very  few  of  which  had  passenger  air 
bags.  The  study  concluded  that  placing 
children  in  the  back  reduces  the  risk  of 
death  in  a  crash  by  27  percent,  whether 
or  not  a  child  is  restrained.^^  NHTSA 
requests  comments  on  what  steps  it  and 
others  can  take  to  address  the  possible 
problem  of  more  children  riding  in  the 
front  seat  with  advanced  air  bags. 

Vn.  Costs  and  Benefits 

NHTSA  is  placing  in  the  docket  a 
Preliminary  Economic  Assessment 
(PEA)  which  analyzes  the  potential 
impact  of  the  proposed  new 
performance  requirements  and 
associated  test  procedures  for  advanced 
air  bag  systems.  The  Executive 
Summary  of  that  document  siunmarizes 
its  conclusions  as  follows. 

Compliance  scenarios.  This  analysis 
identified  and  analyzed  three  groups  of 
possible  compliance  scenarios  that 
combine  the  mandatory  and  optional 


'^  For  a  further  discussion  of  this  subject,  see 
NHTSA's  final  rule  concerning  on-off  switches,  62 
FR  62406, 62420  (footnote  23).  November  21. 1997. 


test  procedures  for  each  risk  group.  Each 
scenario  includes  the  three  mandatory 
5th  percentile  female  dummy  tests,  as 
well  as  the  existing  50th  percentile  male 
dummy  &t)ntal  barrier  tests  with 
upgraded  injury  criteria.  One  scenario 
(Option  #1)  assumes  that  out-of-position 
children  and  driver  requirements  will 
be  met  with  the  out-of-position 
suppression  test,  while  infant 
requirements  will  be  met  with  the  infant 
presence  suppression  test.  A  second 
scenario  (Option  #2)  assumes  that 
requirements  for  all  three  groups  will  be 
met  with  the  low  risk  deployment  test. 
A  third  scenario  (Option  #3)  assumes 
that  child  and  adult  requirements  are 
met  with  the  dynamic  out-of-position 
test,  and  the  infant  requirements  are  met 
with  the  infant  presence  suppression 
test. 

Methodology.  The  analysis  estimates 
the  benefits  and  costs  of  incremental 
improvements  in  safety  compared  to 
two  different  baselines.  The  first  is  a 
baseline  of  pre-MY  1998  air  bag 
vehicles.  Tables  E-1  and  E-2  provide 
cost  and  benefits  estimates  assuming  a 
pre-MY  1998  air  bag  vehicle  baseline. 
The  second  baseline  assumes  that  all 
vehicles  are  designed  to  the  sled  test 
and  provide  benefits  in  full  frontal 
impacts  (12  o'clock  strikes),  but  no 
benefit  in  partial  frontal  impacts  (10, 11, 
1,  and  2  o'clock  strikes).  Table  E-3 
provides  costs  and  benefits  assuming  a 
baseline  of  vehicles  designed  to  the  sled 
test.  Neither  of  these  baselines  reflect 
potential  shifts  in  occupant 
demographics,  driver/passenger 
behavior,  belt  use,  child  restraint  use,  or 
the  percent  of  children  sitting  in  the 
fir)nt  right  seat  due  to  education  efforts 
and  labeling.  The  agency  requests 
comments  on  alternative  baselines, 
including  ways  to  predict  future 
changes  in  occupant  behavior,  and 
including  the  likely  evolution  of  air  bag 
designs  in  the  absence  of  this 
rulemaking. 

While  primary  and  alternative  injury 
criteria  performance  limits  are  proposed 
and  analyzed  in  this  assessment,  only 
the  primary  proposal  results  are 
discussed  in  this  executive  summary. 

Safety  impacts.  Potential  safety 
impacts  of  this  proposal  are  dependent 
on  the  specific  method  chosen  by 
manufacturers  to  meet  the  proposed  test 
requirements.  Some  countermeasures 
reach  a  larger  target  population  and 
potentially  provide  more  benefits  than 
others,  although  each  might  adequately 
meet  test  requirements.  For  example,  a 
weight  sensor  could  suppress  the  air  bag 
up  to  its  design  limit  for  weight,  but 
would  not  suppress  the  air  bag  for 
heavier  occupants.  Thus,  in  Table  E-1, 
it  is  assumed'that  a  54  pound  weight 
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sensor  would  be  utilized  to  meet  the 
"Suppression  When  Presence"  test  with 
the  6  year-old  dummy.  While  it  could 
potentially  save  102  children  ages  1  to 
12,  it  could  not  save  all  129  children  in 
that  age  category,  because  it  is  estimated 
that  the  remaining  children  will  weigh 
more  than  54  pounds.  Multi-stage 
inflation  systems  are  an  example  of  a 
system  that  could  potentially  impact  a 


wider  range  of  injuries  than  do 
proximity  sensors. 

The  ranges  of  potential  safety  impacts 
by  test  type  are  shown  in  Table  E-1  and 
total  fatality  benefits  for  the  three 
examined  compliance  options  are 
shovra  in  Table  E-2.  The  estimated 
range  of  fatalities  prevented  from  the 
three  scenarios  is  226-239  annually.  Of 
these,  25  are  in  high  speed  tests  and  the 
remainder  are  in  tests  to  minimize  risks 


to  out-of-position  occupants.  These 
estimated  lives  saved  can  also  be  broken 
into  167-175  passengers  and  59-64 
drivers.  Injuries  were  not  examined  in 
this  preliminary  analysis  because 
research  to  establish  injury  impacts  has 
not  been  completed.  Howrever,  the 
agency  believes  there  will  be  significtmt 
injury  reductions,  particularly  chest 
injuries. 


Table  E-1.— Estimated  Target  Population  and  Lives  Saved  Annually  for  the  Primary  Proposal  Compared  to 

Pre-MY  1998  Air  Bags 


Tests 


Out-of-Position  Target  Population  

Estimated  Lives  Saved  by  Different  Tests  (These  are  not  additive): 

Suppression  When  Presence 

Suppression  When  Out-of-Position „ , 

Low  Risk  Deployment , 

Dynamic  Out-Of-Position 

25  mph  Offset  Barrier 

IrvPosition  Target  Population  „ 

Estimated  Lives  Saved  by  Different  Tests  (These  are  additive): 

30  MPH,  Belted/Unbelted  50th  Male 

30  MPH,  Befted/Unbetted  5th  Percentile  Female  

25  MPH  Offset  Bamer 

NP:  Not  proposed  test  for  this  group. 


Drivers 


41 

NA 
41 
36-39 
36-39 
36-39 
6,778 

11 
5 

7 


Passengers 


RFCSS 


33 

33 
NP 
31-33 
NP 
0 
NP 

NP 
NP 
NP 


1-12  year 
old  children 


129 

102 

129 

114-122 

114-122 

0 

NP 

NP 
NP 
NP 


Adutt 


11 

NA 
11 
10 
10 
10 
1.501 

0 
1 
1 


Total 


214 

135 

181 

191-204 

160-171 

46-49 

8.279 

11 
6 
8 


Costs.  Potential  compliance  costs  for 
this  proposal  vary  considerably  and  are 
dependent  on  the  method  chosen  by 
manufacturers  to  comply.  Methods  such 
as  modified  fold  patterns  and  inflator 
adjustments  can  be  accomplished  for 
little  or  no  cost.  More  sophisticated 
solutions  such  as  proximity  sensors  can 
increase  costs  significantly.  Table  E-2 
lists  the  range  of  compliance  costs  for 
each  compliance  option.  The  range  of 
potential  costs  for  the  compliance 
scenarios  examined  in  this  analysis  is 
$22-5162.  This  amounts  to  a  total 
potential  annual  cost  of  up  to  $2.5 
billion,  based  on  15.5  million  vehicle 
sales  per  year. 

Property  damage  savings.  Compliance 
methods  Uiat  involve  the  use  of 
suppression  technology  have  the 


potential  to  produce  significant  property 
damage  cost  savings  because  they 
prevent  air  bags  from  deploying 
unnecessarily.  This  saves  repair  costs  to 
replace  the  passenger  side  air  bag,  and 
frequently  to  replace  windshields 
damaged  by  the  air  bag  deployment. 
Property  damage  savings  are  shown  in 
Table  E-2.  Property  damage  savings 
from  these  requirements  could  total  up 
to  $158  over  the  lifetime  of  an  average 
vehicle.  This  amounts  to  a  total 
potential  cost  savings  of  nearly  $2.5 
billion  over  the  lifetime  of  a  complete 
model  year's  fleet. 

Net  cost  per  fatality  Prevented.  Table 
E-2  summarizes  the  cost  per  fatality 
prevented  of  each  compliance  option. 
Property  damage  savings  have  the 
potential  to  offset  all,  or  nearly  all  of  the 


cost  of  meeting  this  proposal.  The 
maximum  range  of  cost  per  fatality 
saved  from  the  scenarios  examined  in 
this  analysis  is  a  savings  of  $9.4  million 
per  fatality  saved  to  a  cost  of  $4.8 
million  per  fatality  saved.  The  range  for 
passenger-side  impacts  is  more 
favorable  than  for  driver-side  impacts. 
This  is  due  to  the  potential  property 
damage  savings  from  suppressing  air 
bags  for  children,  and  because  there  are 
far  fewer  out-of-position  drivers  at  risk 
than  there  are  passengers,  particularly 
children.  Passenger  side  costs  vary  frt>m 
a  savings  of  $14.7  million  per  fatality  to 
a  cost  of  $4.5  million  per  fatality.  On  the 
driver's  side,  costs  range  from  zero  to  a 
cost  of  $21.2  million  per  fatality 
prevented. 


TABLE  E-2.— Summary  of  Costs  and  Benefits  Compared  to  Pre-MY  1998  Air  Bags 


Compliance  Option  *1 
OOP  Suppression*, 
Child  Suppression. 

Compliance  Option  #2 
Low  Risk  Deploy- 
ment. 


Cost  per 
vehide 

(1997 
dollars) 


S75-«162 


$22-$56 


Annual  total 
costs  (billions) 


S1.16-$2.51 


$0.34-$0.86 


Annual  fatalities  pre- 
vented (after  7%  dis- 
count) 


239  (172) 


226-233  (163-168) 


Lifetime  property 

damage  savirtgs 

per  vehk:ie 


$21-^158 


$21-$158 


Net  cost  (net 

savings)  per  ve- 

hkde 


$4-$53 


$1-${102) 


Net  cost  (net 
savings)  per  dis- 
counted fatality 
saved 
(millkms)  ** 


$0.3-$4.8M. 


$(9.4>-$0.1. 
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Table  E-2.— Summary  of  Costs  and  Benefits  Compared  to  Pre-MY  1998  Air  Bags— Continued 


Ck)mp<iance  Option  #3 
Dynamic  OOP*. 
Child  Suppression. 


Cost  per 
vehicle 
(1997 
dollars) 


$24-«162 


Annual  total 
costs  (billions) 


$0.37-$2.51 


Annual  fatalities  pre- 
vented (after  7%  dis- 
count) 


228-233  (165-168) 


Lifetime  property 

damage  savings 

per  vehicle 


$21-$158 


Net  cost  (net 
savings)  per  ve- 
hicle 


$2-$4 


Net  cost  (net 
savings)  per  dis- 
counted fatality 
saved 
(millions)** 


$0.2-$0.4. 


•Note:  OOP  =  out-of-positlon.  All  three  options  include  offset  barrier  and  frontal  barrier  tests.  ^.  -^  ^  ^    ^.        _  ^  .  .  .• 

•*  Net  cost  per  discounted  fatality  saved  is  computed  by  taking  the  net  cost  per  vehicle  times  15.5  million  vehicles  divided  by  discounted  fatali- 
ties prevented. 


Sled  tests.  Sled  tests  were  temporarily 
allowed  as  an  alternative  method  to 
certify  compliance  with  FMVSS  208  in 
March  1997  in  order  to  facilitate 
introduction  of  depowered  air  bags.  A 
provision  of  the  NHTSA 
Reauthorization  Act  (P.L.  105-178) 
provided  that  this  method  would 
remain  in  effect  until  changed  by  rule. 
This  analysis  thus  addresses  the  relative 
merits  of  full  frontal  barrier  tests  and  the 
sled  test  alternative.  NHTSA  is 
proposing  to  eliminate  the  sled  test 
alternative  because  it  is  not 
representative  of  real  world  crashes  that 
have  the  potential  for  serious  injury  or 
fatality,  and  it  does  not  adequately  test 
how  well  the  vehicle  and  its  restraint 
system  protect  outboard  front  seat 
occupants  in  those  situations.  Relatively 
modest  changes  have  occurred  thus  far 
in  air  bag  designs  that  use  the  sled  test 
for  compliance.  However,  NHTSA  is 
concerned  that  potentially,  air  bag 
systems  designed  only  to  pass  the  sled 
test  would  expose  occupants  in  higher 
speed  crashes  to  significant  increases  in 
crash  forces.  For  example,  because  the 
sled  test  is  only  a  "12  o'clock"  test, 
there  is  concern  that  it  could  lead  to 
decreased  air  bag  volume,  which  would 


provide  less  protection  in  frontal 
crashes  at  offset  angles  and  to  unbelted 
passengers  in  any  frontal  high  speed 
crash.  NHTSA  examined  air  bag  data 
supplied  by  nine  auto  manufacturers  in 
response  to  an  information  request 
issued  by  the  agency  in  December  1997. 
The  agency  found  that  of  42  passenger 
side  model  year  1998  systems 
examined,  10  had  decreased  air  bag 
volume.  Eight  of  these  ten  decreased  the 
width  of  the  air  bag.  This  demonstrates 
that  air  bags  designed  to  meet  the  sled 
test  may  provide  protection  to  a  smaller 
area  of  the  occupant  compartment,  or  in 
a  narrower  set  of  collision  angles. 

The  effectiveness  of  eiir  bags  decreases 
as  the  crash  moves  further  away  from 
direct  frontal  impacts — 31  percent 
effective  at  12  o'clock,  9  percent 
effective  in  11  and  1  o'clock  impacts 
and  5  percent  effective  in  10  and  2 
o'clock  impacts.  If  air  bag  designs 
provided  no  benefit  in  partial  frontal 
impacts  (10, 11, 1,  and  2  o'clock),  an 
estimated  319  lives  would  not  be  saved 
annually  by  air  bags.  In  addition,  the 
agency's  analysis  of  limited  test  data  of 
MY  1998  air  bag  vehicles  versus  pre-MY 
1998  afr  bag  vehicles  estimated  that  16 
to  86  lives  may  not  be  saved  in  full 
frontal  impacts  by  MY  1998  air  bags  that 


have  been  certified  to  the  sled  test.  In 
total,  335  to  405  lives  potentially  would 
not  be  saved  by  vehicles  designed  to  the 
sled  test,  rather  than  to  the  barrier  test. 
Table  E-3  shows  that  the  net  cost  per 
fatality  saved  ranges  from  a  savings  of 
$3.4  million  per  fatality  saved  to  a  cost 
of  $2.0  million  per  fatality  saved. 

In  designing  a  low  risk  air  bag,  it  will 
be  more  difficult  for  the  manufacturers 
to  meet  all  of  the  test  conditions  with  an 
imbelted  rigid  barrier  test  than  with  a 
sled  test.  Many  more  sled  tests  than 
barrier  tests  can  be  run  in  a  day  and  sled 
tests  are  less  expensive  to  run  than 
vehicle  tests  into  a  barrier.  The 
development  effort  to  design  to  the 
unbelted  barrier  test  is  more  complex 
because  many  more  factors  have  to  be 
accoimted  for,  including  the  angle  test. 
The  agency  is  not  sure  what  would  be 
the  difference  in  vehicle  costs  between 
the  two  tests.  If  air  bags  are  made 
smaller  with  the  sled  test,  some  minor 
savings  in  the  air  bag  and  sodiimi  azide 
pellets  would  accrue.  No  additional  cost 
has  been  added  to  Table  E-3.  However, 
since  air-bag  equipped  vehicles  have 
met  the  unbelted  test  in  the  past,  there 
is  little  need  to  redesign  air  bags  when 
suppression  is  the  technology  of  choice. 


TABLE  E-3.— Summary  of  Costs  and  Benefits  Compared  to  Air  Bags  Designed  to  the  Sled  Test 


Net  cost  (net 

Cost  per  vehicle 
(1997  dollars) 

Annual  total 

Annual  fatalities  pre- 

Lifetime property 

Net  cost  (net 

savings)  per  dis- 

costs 

vented  (after  7%  dis- 

damage savings 

savings)  per  ve- 

counted fatality 

(billions) 

count) 

per  vehicle 

hicle 

saved 

(millions)** 

Compliance  Option  #1 

$75-8162  

81.16-$2.51  

574-644  (414-465)  

$21-$158  

$4-$53 

$0.1-$2.0M. 

OOP  Suppression*, 

Child  Suppression. 

Compliance  Option  #2 
Low  Risk  Deploy- 

$22-$56   

$0.34-30.86  

561-638  (405-460)  

$21-$158  

$1-$(102) 

$(3.4)-$0.3. 

ment. 

Compliance  Option  #3 

$24-$162  

$0.37-$2.51   

563-638  (406-460)  

$21-$158  

$2-$4  

$0.09-$0.1. 

Dynamk;  OOP*, 

,    ■- 

Chikl  Suppression. 

•  Note:  OOP  =  out-of-position.  All  three  options  include  offset  banier  and  frontal  barrier  tests.  There  would  be  additional  unquantified  minor 
costs  tietween  the  sled  test  and  the  unbelted  rigid  barrier  test. 

**  Net  cost  per  discounted  fatality  saved  is  computed  by  taking  the  net  cost  per  vehicle  times  15.5  million  vehwles  divided  by  discounted  fatali- 
ties prevented. 
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Vm.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  reviewed  by  the  Office  of 
Management  and  Budget  imder  E.O. 
12866,  "Regulatory  Planning  and 
Review."  The  rulemaking  action  has 
been  determined  to  be  significant  under 
the  Department's  regulatory  policies  and 
procedures.  NHTSA  is  placing  in  the 
public  docket  a  Preliminary  Economic 
Assessment  (PEA)  describing  the  costs 
and  benefits  of  this  rulemaking  action. 
The  costs  and  benefits  are  summarized 
earlier  in  this  document. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
§  601  et  seq.)  I  hereby  certify  that  the 
proposed  amendment  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  would  directly 
affect  motor  vehicle  manufacturers  and 
indirectly  affect  air  bag  manufacturers 
and  dummy  manufacturers. 

For  passenger  car  and  fight  truck 
manufacturers,  NHTSA  estimates  that 
there  are  only  about  four  small 
manufacturers  in  the  United  States. 
These  manufacturers  serve  a  niche 
market,  and  the  agency  believes  that 
small  manufacturers  do  not  manufacture 
even  0.1  percent  of  total  U.S.  passenger 
car  and  light  truck  production  per  year. 
The  agency  notes  that  these 
manufacturers  are  already  required  to 
provide  air  bags  and  certify  compliance 
to  Standard  No.  208 's  dynamic  impact 
requirements.  Since  the  proposal  would 
add  additional  test  requirements  for  air 
bags,  it  would  increase  compliance  costs 
for  these,  as  well  as  other,  vehicle 
manufacturers. 

The  agency  does  not  believe  that  there 
are  any  small  air  bag  manufacturers. 
There  are  several  manufacturers  of 
dummies  and/or  dummy  parts  which 
are  considered  small  businesses.  While 
the  proposed  rule  would  not  impose  any 
requirements  on  these  manufacturers,  it 
would  be  expected  to  have  a  positive 
impact  on  these  types  of  small 
businesses  by  increasing  demand  for 
dummies. 

NHTSA  notes  that  final  stage  vehicle 
manufacturers  and  alterers  could  also  be 
affected  by  this  proposal.  However, 
since  the  agency  believes  that  final  stage 
manufacturers  and  alterers  receive 
vehicles  which  are  already  equipped 


with  air  bags,  the  proposal  would  not 
have  any  significant  effect  on  final  stage 
manufactiuers  or  alterers. 

Small  organizations  and  small 
governmental  units  would  not  be 
significantly  affected  since  the  potential 
cost  impacts  associated  with  this 
proposed  action  should  only  slightly 
affect  the  price  of  new  motor  vehicles. 
For  the  reasons  discussed  above,  the 
small  entities  which  would  most  likely 
be  affected  by  this  proposal  are  small 
vehicle  manufacturers  and  diunmy 
manufacturers.  The  number  of  such 
manufacturers  is  so  small  that, 
regardless  of  whether  the  economic 
impact  on  them  was  significant  or  not, 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  believes,  ftirther.  that  the 
economic  impact  on  these 
manufacturers  would  be  small.  While 
the  small  vehicle  manufacturers  would 
face  additional  compliance  costs,  the 
agency  believes  that  air  bag  suppliers 
would  likely  provide  much  of  the 
engineering  expertise  necessary  to  meet 
the  new  requirements,  thereby  helping 
to  keep  the  overall  impacts  small.  The 
agency  also  notes  that,  in  the  unlikely 
event  that  a  small  vehicle  manufacturer 
did  face  substantial  economic  hardship, 
it  could  apply  for  a  temporary 
exemption  for  up  to  three  years.  See  49 
CFR  Part  555.  It  could  subsequently 
apply  for  a  renewal  of  such  an 
exemption.  While  the  proposed 
requirements  would  increase  the 
demand  for  dummies,  thereby  having  a 
positive  impact  on  dummy 
manufacturers,  the  agency  does  not 
believe  that  such  increased  demand 
would  be  sufficient  to  create  a 
significant  economic  impact  on  the 
dummy  manufacturers.  However,  the 
agency  requests  comments  concerning 
the  economic  impact  on  small  vehicle 
manufacturers  and  dummy 
manufacturers. 

Additional  information  concerning 
the  potential  impacts  of  the  proposed 
requirements  on  small  entities  is 
presented  in  the  PEA. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposed 
amendment  for  the  purposes  of  fiie 
National  Environmental  Policy  Act  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quaUty  of  the 
human  environment. 

D.  Executive  Order  12612  (Federalism) 
The  agency  has  analyzed  this 

proposed  amendment  in  accordance 
with  the  principles  and  criteria  set  forth 
in  Executive  Order  12612.  NHTSA  has 
determined  that  the  proposed 


amendment  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

E.  Unfunded  Mandates  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  annually 
(adjusted  for  inflation  with  base  year  of 
1995).  This  assessment  is  included  in 
the  PEA. 

F.  ExecuUve  Order  12778  (Civil  fustice 
Reform) 

This  proposed  rule  does  not  have  any 
retroactive  effect.  Under  section  49 
U.S.C.  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procxired 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

G.  Paperwork  Reduction  Act 

The  Department  of  Transportation  is 
submitting  the  following  information 
collection  request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995  (P.L. 
104-13,  44  U.S.C.  Caiapter  35). 

For  further  information  contact: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  from  Mr.  Michael  Robinson. 
NHTSA  Information  Collection 
Clearance  Officer.  NHTSA,  400  Seventh 
Street.  SW,  Room  6123,  Washington, 
DC.  Mr.  Robinson's  telephone  niunber  is 
(202)  366-9456.  Please  identify  the 
relevant  collection  of  information  by 
referring  to  "Phase-in  Production 
Reporting  Requirements  for  Advanced 
Air  Bags." 

Agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 

Title:  Phase-in  Production  Reporting 
Requirements  for  Advanced  Air  Bags. 

Type  of  Request:  Routine. 

OMB  Clearance  Number:  2127-New. 
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Form  Number:  This  collection  of 
information  would  use  no  standard 
forms. 

Affected  Public:  The  respondents  are 
manufacturers  of  passenger  cars  and 
trucks,  buses,  and  multipurpose 
passenger  vehicles  with  a  GVWR  of 
3,855  kg  (8500  pounds)  or  less  and  an 
unloaded  vehicle  weight  of  2,495  kg 
(5500  pounds)  or  less.  The  agency 
estimates  that  there  are  about  21  such 
manufacturers. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information:  NHTSA  estimates  that  the 
total  annual  hour  burden  is  1260  hours. 

Estimated  Costs:  NHTSA  estimates 
the  total  annual  cost  burden,  in  dollars, 
to  be  $37,800. 

Summary  of  the  Collection  of 
Information:  This  collection  would 
require  manufacturers  of  passenger  cars 
and  trucks,  buses,  and  multipurpose 
passenger  vehicles  with  a  GVWR  of 
3.855  kg  (8500  pounds)  or  less  and  an 
unloaded  vehicle  weight  of  2,495  kg 
(5500  pounds)  or  less  to  annually 
submit  a  report,  and  maintain  records 
related  to  the  report,  concerning  the 
number  of  such  vehicles  that  meet  the 
advanced  air  bag  requirements  of 
Standard  No.  208,  Occupant  Crash 
Protection  (49  CFR  571.208)  during  the 
phase-in  of  those  requirements.  The 
phase-in  would  be  completed  in  three 
years. 

Description  of  the  Need  for  the 
Information  and  Proposed  use  of  the 
Information:  The  purpose  of  the 
reporting  requirements  would  be  to  aid 
the  National  Highway  Traffic  Safety 
Administration  in  determining  whether 
a  manufacturer  of  passenger  cars  and 
trucks,  buses,  and  multipurpose 
passenger  vehicles  with  a  GVWR  of 
3,855  kg  (8500  pounds)  or  less  and  an 
unloaded  vehicle  weight  of  2,495  kg 
(5500  pounds)  or  less  has  complied  with 
the  advanced  air  bag  requirements  oT 
Standard  No.  208  during  the  phase-in  of 
those  requirements. 

DC.  Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  this  proposal.  Two 
copies  should  be  submitted  to  Docket 
Management  at  the  address  given  at  the 
beginning  of  this  document. 

m  addition,  for  those  comments  of 
four  or  more  pages  in  length,  it  is 
requested  but  not  required  that  10 
additional  copies,  as  well  as  one  copy 
on  computer  disc,  be  sent  to:  Mr.  Clarke 
Harper,  Chief,  Light  Duty  Vehicle 
Division.  NPS-11,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.  Washington,  DC 
20590.  This  would  aid  the  agency  in 


expediting  its  review  of  all  the 
comments.  The  copy  on  computer  disc 
may  be  in  any  format,  although  the 
agency  would  prefer  that  it  be  in 
WordPerfect  8. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  imder  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  two  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  Docket  Management.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  Comments  received  too  late 
for  consideration  in  regard  to  this  action 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments 
will  be  available  for  inspection  in  the 
docket.  The  NHTSA  vnll  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  recommends  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects 

49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products, 
Tires. 

49  CFR  Part  585 

Motor  vehicles.  Motor  vehicle  safety, 
Reporting  and  recordkeeping 
requirements. 


49  CFR  Part  587 

Motor  vehicle  safety. 
49  CFR  Part  595 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration-  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR 
Chapter  V  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  Title  49  would  continue  to  read  as 
follows: 

Authority:  49  U.S.C.  322,  30111,  30115. 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.208  would  be  amended 
by  revising  S3,  S4.5.1  introductory  text, 
and  S4.5.4.  adding  S6.6  through  S6.7, 
revising  S8.1.5  and  S13,  and  adding  S14 
through  S30.2.4,  to  read  as  follows: 

§  571 .208    Standard  No.  208;  Occupant 
crash  protection. 

•        ****■ 

S3.  Application. 

(a)  This  standard  applies  to  passenger 
cars,  multipurpose  passenger  vehicles, 
trucks,  and  buses.  In  addition,  S9, 
Pressure  vessels  and  explosive  devices, 
applies  to  vessels  designed  to  contain  a 
pressurized  fluid  or  gas,  and  to 
explosive  devices,  for  use  in  the  above 
types  of  motor  vehicles  as  part  of  a 
system  designed  to  provide  protection 
to  occupants  in  the  event  of  a  crash. 

(b)  Notwithstanding  any  language  to 
the  contrary,  any  vehicle  manufactured 
after  March  19, 1997  and  before 
September  1,  2005  that  is  subject  to  a 
dynamic  crash  test  requirement 
conducted  vfilh  unbelted  dummies  may 
meet  the  requirements  specified  in  Sl3 
instead  of  the  applicable  unbelted 
requirement,  unless  the  vehicle  is 
certified  to  meet  the  requirements 
specified  in  S15.  Sl7.  S19,  S21,  S23, 
and  S25. 

(c)  For  vehicles  which  are  certified  to 
meet  the  requirements  specified  in  S13 
instead  of  the  otherwise  applicable 
dynamic  crash  test  requirement 
conducted  with  unbelted  dummies, 
compliance  with  Si  3  shall,  for  purposes 
of  Standards  No.  201.  203  and  209.  be 
deemed  as  compliance  with  the 
unbelted  fi-ontal  barrier  requirements  of 
S5.1  of  this  section. 

(d)  Wherever  tolerances  are  specified, 
requirements  shall  be  met  at  all  values 
within  the  tolerances. 

•        »        *        *        * 

S4.5.1    Labeling  and  owner's  manual 
information.  The  labels  specified  in 
S4.5.1  (b).  (c).  and  (e)  of  this  standard 
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are  not  required  for  vehicles  that  have 
a  passenger  side  air  bag  meeting  the 
criteria  specified  in  S4.5.5  of  this 
standard  or  which  are  certified  to  the 
requirements  specified  in  Sl5,  Sl7,  Sl9, 
S21,  S23,  and  S25  of  this  standard. 
***** 

S4.5 .4    Passenger  Air  Bag  Manual 
Cut-off  Device.  Passenger  cars,  trucks, 
buses,  and  multipurpose  passenger 
vehicles  manufactured  before 
September  1,  2005  and  not  certified  to 
meet  the  requirements  specified  in  Si  5, 
S17.  S19,  S21,  S23,  and  S25  may  be 
equipped  with  a  device  that  deactivates 
the  air  bag  installed  at  the  right  front 
passenger  position  in  the  vehicle,  if  all 
the  conditions  in  S4. 5.4.1  through 
S4.5.4.4  are  satisfied. 
•  ,      *        *        *        * 

(Proposed  Alternative  One — Chest 
includes  existing  requirements  for  chest 
acceleration  (S6.3)  and  chest  deflection 
(S6.4)  plus  Combined  Thoracic  Index 
(proposed  S6.6);  Proposed  Alternative 
Two— Chest  includes  existing 
requirements  for  chest  acceleration  and 
chest  deflection] 

S6.6    (This  only  applies  to  vehicles 
manufactured  on  or  after  September  1 . 
2005  and  to  vehicles  manufactured 
before  that  time  which  are  certified  to 
the  requirements  specified  in  Sl5,  S17, 
S19.  S21.  S23.  and  S25  of  this  standard.) 
Combined  Thoracic  Index  (CTI)  shall 
not  exceed  1.0.  The  equation  for 
calculating  the  CTI  criterion  is  given  by 
Cn  =  (Am„/Ai«)  +  (D„„/Di«) 
where  Aim  and  Di„,  are  intercept  values 

defined  as 
Aim  =  85  g's  for  spine  acceleration 
intercept,  and  Dim  =  102  mm  (4.0 
in.)  for  sternal  deflection  intercept. 

Calculation  of  CTI  requires 
measurement  of  upper  spine  triaxial 
acceleration  filtered  at  SAE  class  180 
and  sternal  deflection  filtered  at  SAE 
class  600.  From  the  measured  data,  a  3- 
msec  clip  maximum  value  of  the 
resultant  spine  acceleration  (Amu)  and 
the  maximum  chest  deflection  (Dmax) 
shall  be  determined. 

86.7 
(Proposed  Alternative  One — Neck] 

The  biomechanical  neck  injury 
predictor.  Nij,  shall  not  exceed  a  value 
of  (the  agency  is  considering  values  of 
1.4  and  1.0]  at  any  point  in  time.  The 
following  procedure  shall  be  used  to 
compute  Nij.  The  axial  force  (Fz)  and 
flexion/extension  moment  about  the 
occipital  condyles  (My)  shall  be  used  to 
calculate  four  combined  injury 
predictors,  collectively  referred  to  as 
Nij.  These  four  combined  values 
represent  the  probability  of  sustaining 
each  of  four  primary  types  of  cervical 


injuries;  namely  tension-extension 
(Nte),  tension-flexion  (Ntf). 
compression-extension  (Nce).  and 
compression-flexion  (Ncf)  injuries. 
Axial  force  shall  be  filtered  at  SAE  class 
1000  and  flexion/extension  moment 
(My)  shall  be  filtered  at  SAE  class  600. 
Shear  force,  which  shall  be  filtered  at 
SAE  class  600.  is  used  only  in 
conjunction  with  the  measured  moment 
to  calculate  the  effective  moment  at  the 
location  of  the  occipital  condyles.  The 
equation  for  calculating  the  Nij  criteria 
is  given  by 

Nij  =  (Fz/Fzc)  +  (My/Myc) 
vvhere  Fzc  and  Myc  are  critical  values 

corresponding  to: 
Fzc  =  3600  N  (809  Ibf)  for  tension 
Fzc  =  3600  N  (809  Ibf)  for  compression 
Myc  =  410  Nm  (302  Ibf-ft)  for  flexion 

about  occipital  condyles 
Myc  =  125  Nm  (92  Ibf-ft)  for  extension 

about  occipital  condyles 
Each  of  the  four  Nij  values  shall  be 
calculated  at  each  point  in  time,  and  all 
four  values  shall  not  exceed  (the  agency 
is  considering  values  of  1.4  and  1.0]  at 
any  point  in  time.  When  calculating  Nte 
and  Ntf,  all  compressive  loads  shall  be 
set  to  zero.  Similarly,  when  calculating 
Nce  and  Ncf.  all  tensile  loads  shall  be 
set  to  zero.  In  a  similar  fashion,  when 
calculating  Nte  and  Nce.  all  flexion 
moments  shall  be  set  to  zero.  Likewise, 
when  calculating  Ntf  and  Ncf.  all 
extension  moments  shall  be  set  to  zero. 
[Proposed  Alternative  Two — Neck) 

Neck  injury  criteria.  Using  the  six  axis 
upper  nede  load  cell  (ref.  Denton 
drawing  C-1709)  that  is  mounted 
between  the  bottom  of  the  skull  and  the 
top  of  the  neck  as  shown  in  dravtring 
78051-218,  the  peak  forces  and 
moments  measured  at  the  occipital 
condyles  shall  not  exceed: 
Axial  Tension  =  3300  N  (742  Ibf) 
Axial  Compression  =  4000  N  (899  Ibf) 
Fore-and-Aft  Shear  =  3100  N  (697  Ibl) 
Flexion  Bending  Moment  =  190  Nm 

(140  Ibf-ft) 
Extension  Bending  Moment  =  57  Nm 

(42  Ibf-ft) 
SAE  Class  1000  shall  be  used  to  filter 
the  axial  tension,  axial  compression, 
and  for»>and-aft  shear.  SAE  Class  600 
shall  be  used  to  filter  the  measured 
moment  and  fore-and-aft  shear  used  to 
compute  the  flexion  bending  moment 
and  extension  bending  moment  at  the 
occipital  condyles. 
***** 

S8.1.5    Movable  vehicle  windows 
and  vents  are  placed  in  the  fully  closed 
position,  unless  the  vehicle 
manufacturer  chooses  to  specify  a 
different  adjustment  position. 


513  Alternative  unbelted  test 
available,  under  S3(b)  of  this  standard, 
for  certain  vehicles  manufactured  before 
September  1,2005. 

***** 

514  Advanced  air  bag  requirements 
for  passenger  cars  and  for  trucks,  buses, 
and  multipurpose  passenger  vehicles 
with  a  GVWR  of  3.855  kg  (8500  pounds) 
or  less  and  an  unloaded  vehicle  weight 
of  2,495  kg  (5500  pounds)  or  less,  except 
for  walk-in  van-type  trucks  or  vehicles 
designed  to  be  sold  exclusively  to  the 
U.S.  Postal  Service. 

S14.1     Vehicles  manufactured  on  or 
after  September  1,  2002  and  before 
September  1.2005. 

(a)  For  vehicles  manufactured  on  or 
after  September  1,  2002  and  before 
September  1,  2005,  a  percentage  of  the 
manufacturer's  production,  as  specified 
in  S14.1.1,  shall  meet  the  requirements 
specified  in  Sl5,  S17.  S19,  S21,  S23. 
and  S25  (in  addition  to  the  other 
requirements  specified  in  this  standard). 
Where  manufacturer  options  are 
specified,  the  manufacturer  shall  select 
the  option  by  the  time  it  certifies  the 
vehicle  and  may  not  thereafter  select  a 
difl^erent  option  for  the  vehicle. 

(b)  Manufacturers  which  manufacture 
two  or  fewer  carlines,  as  that  term  is 
defined  at  49  CFR  583.4.  may.  at  the 
option  of  the  manufacturer,  meet  the 
requirements  of  this  paragraph  instead 
of  paragraph  (a)  of  this  section.  Each 
vehicle  manufactured  on  or  after 
September  1.  2003  and  before 
September  1,  2005  shall  meet  the 
requirements  specified  in  Sl5,  Sl7,  Sl9. 
S21.  S23,  and  S25  (in  addition  to  the 
other  requirements  specified  in  this 
standard).  Where  manufacturer  options 
are  specified,  the  manufacturer  shall 
select  the  option  by  the  time  it  certifies 
the  vehicle  and  may  not  thereafter  select 
a  different  option  for  the  vehicle. 

(c)  Each  vehicle  that  is  manufactured 
in  two  or  more  stages  or  that  is  altered 
(within.the  meaning  of  §  567.7  of  this 
chapter)  after  having  previously  been 
certified  in  accordance  with  part  567  of 
this  chapter  is  not  subject  to  the 
requirements  of  S14.1. 

S14.1.1    Phase-in  Schedule. 

S14.1.1.1     Vehicles  maiuifactured  on 
or  after  September  1,  2002  and  before 
September  1,  2003.  Subject  to 
Sl4.1.2(a),  for  vehicles  manufactured  by 
a  manufacturer  on  or  after  September  1. 
2002  and  before  September  1,  2003.  the 
amount  of  vehicles  complying  with  S15. 
S17,  S19.  S21.  S23  and  S25  shall  be  not 
less  than  25  percent  of: 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  September  1.  2000  and  before 
September  1.  2003.  or 
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(b)  The  manufacturer's  production  on 
or  after  September  1,  2002  and  before 
September  1.2003. 

514.1.1.2  Vehicles  manufactured  on 
or  after  September  1,  2003  and  before 
September  1,  2004.  Subject  to 

S14. 1.2(b),  for  vehicles  manufactured  by 
a  manufacturer  on  or  after  September  1, 

2003  and  before  September  1,  2004,  the 
amount  of  vehicles  complying  with  S15, 
S17,  S19,  S21.  S23  and  S25  shall  be  not 
less  than  40  percent  of: 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  September  1,  2001  and  before 
September  1,  2004,  or 

(b)  The  manufacturer's  production  on 
or  after  September  1,  2003  and  before 
September  1,  2004. 

514.1.1.3  Vehicles  manufactured  on 
or  after  September  1,  2004  and  before 
September  1,  2005.  Subject  to 
Sl4.1.2(c),  for  vehicles  manufactured  by 
a  manufacturer  on  or  after  September  1, 

2004  and  before  September  1,  2005,  the 
amount  of  vehicles  complying  with  Sl5, 
817,  S19,  S21,  S23  and  S25  shall  be  not 
less  than  70  percent  of: 

(a)  The  manufacturer's  average  annual 
production  of  vehicles  manufactured  on 
or  after  September  1,  2002  and  before 
September  1,  2005,  or 

(b)  The  manufacturer's  production  on 
or  after  September  1,  2004  and  before 
September  1,2005. 

514.1.2  Calculation  of  complying 
vehicles. 

(a)  For  the  purposes  of  complying 
with  Sl4. 1.1.1,  a  manufacturer  may 
count  a  vehicle  it  if  is  manufactured  on 
or  after  (the  date  30  days  after 
publication  of  the  ftnal  rule  would  be 
inserted),  but  before  September  1,  2003. 

(b)  For  purposes  of  complying  with 

514.1.1.2,  a  manufacturer  may  count  a 
vehicle  if  it: 

(1)  Is  manufactured  on  or  after  [the 
date  30  days  after  publication  of  the 
final  rule  would  be  inserted],  but  before 
September  1,  2004,  and 

(2)  Is  not  counted  toward  compliance 
with  S14.1. 1.1. 

(c)  For  purposes  of  complying  with 

514.1.1.3,  a  manufacturer  may  count  a 
vehicle  if  it: 

(1)  Is  manufactured  on  or  after  [the 
date  30  days  after  publication  of  the 
final  rule  would  be  inserted],  but  before 
September  1,  2005,  and 

(2)  Is  not  counted  toward  compliance 
with  S14.1.1.1  or  S14.1.1.2. 

514. 1 .3  Vehicles  produced  by  more 
than  one  manufacturer. 

Sl4. 1.3.1    For  the  purpose  of 
calculating  average  annual  production 
of  vehicles  for  each  manufacturer  and 
the  number  of  vehicles  manufactured  by 
each  manufacturer  under  Si 4. 1.1,  a 
vehicle  produced  by  more  than  one 


manufacturer  shall  be  attributed  to  a 
single  manufacturer  as  follows,  subject 
toSl4.1.3.2. 

(a)  A  vehicle  which  is  imported  shall 
be  attributed  to  the  importer. 

(b)  A  vehicle  manufactured  in  the 
United  States  by  more  than  one 
manufacturer,  one  of  which  also 
markets  the  vehicle,  shall  be  attributed 
to  the  manufacturer  which  markets  the 
vehicle. 

S14.1.3.2    A  vehicle  produced  by 
more  than  one  manufacturer  shall  be 
attributed  to  any  one  of  the  vehicle's 
manufacturers  specifted  by  an  express 
written  contract,  reported  to  the 
National  Highway  Traffic  Safety 
Administration  under  49  CFR  part  585, 
between  the  manufacturer  so  specified 
and  the  manufacturer  to  which  the 
vehicle  would  otherwise  be  attributed 
under  S14.1.3.1. 

514.2  Vehicles  manufactured  on  or 
after  September  1,  2005.  Each  vehicle 
shall  meet  the  requirements  specified  in 
S15,  S17,  S19,  S21.  S23,  and  S25  (in 
addition  to  the  other  requirements 
specified  in  this  standard).  Where 
manufacturer  options  are  specified,  the 
manufacturer  shall  select  the  option  by 
the  time  it  certifies  the  vehicle  and  may 
not  thereafter  select  a  different  option 
for  the  vehicle. 

514.3  Vehicle  integrity 
requirements.  Each  vehicle  certified  to 
the  requirements  of  S15,  S17,  S19,  S21, 
S23,  and  S25  of  this  standard  shall  meet 
the  following  vehicle  integrity  criteria 
during  the  crash  and/or  at  the 
conclusion  of  each  crash-  test,  as 
specified,  that  is  part  of  a  requirement 
under  this  standard  to  which  the  vehicle 
is  certified  (this  includes  the  crash  tests 
that  are  part  of  requirements  other  than 
those  identified  earlier  in  this 
paragraph): 

(a)  The  latching  mechanism  of  each 
door  shall  hold  the  door  closed 
throughout  the  test. 

(b)  After  the  impact,  it  must  be 
possible,  without  the  use  of  tools,  to 
open  at  least  one  door,  if  there  is  one, 
per  row  of  seats  and,  where  there  is  no 
such  door,  to  move  the  seats  or  tilt  their 
backrests  as  necessary  to  allow  the 
evacuation  of  all  the  occupants;  this  is, 
however,  only  applicable  to  vehicles 
having  a  roof  of  rigid  construction. 

S15    Rigid  barrier  test  requirements 
using  5th  percentile  adult  female 
dummies. 

S15.1.    Each  vehicle  shall,  at  each 
ft'ont  outboard  designated  seating 
position,  meet  the  injury  criteria 
specified  in  S15.3  of  this  standard  when 
the  vehicle  is  crash  tested  in  accordance 
with  the  procedures  specified  in  Sl6  of 
this  standard  with  the  anthropomorphic 
test  dummy  unbelted. 


515.2  Each  vehicle  shall,  at  each 
front  outboard  designated  seating 
position,  meet  the  injury  criteria 
specified  in  S15.3  of  this  standard  when 
the  vehicle  is  crash  tested  in  accordance 
with  the  procedures  specified  in  Sl6  of 
this  standard  with  the  anthropomorphic 
test  dummy  restrained  by  the  Type  2 
seat  belt  assembly. 

515.3  Injury  criteria  (5th  percentile 
adult  female  dummy). 

515.3.1  All  portions  of  the  test 
diunmy  shall  be  contained  within  the 
outer  surfaces  of  the  vehicle  passenger 
compartment  throughout  the  test. 

515.3.2  The  resultant  acceleration  at 
the  center  of  gravity  of  the  head  shall  be 
such  that  the  expression: 


-^J''^dt^( 
t-.-t.i-'ti 


ih-u) 


ih-h) 


shall  not  exceed  1,000  where  a  is  the    - 
resultant  acceleration  expressed  as  a 
multiple  of  g  (the  acceleration  of 
gravity),  and  tl  and  t2  are  any  two 
points  in  time  during  the  crash  of  the 
vehicle  which  are  separated  by  not  more 
than  a  36  millisecond  time  interval. 
[Proposed  Alternative  One — Chest 
includes  requirements  for  chest 
acceleration  (proposed  S15.3.3),  chest 
deflection  (proposed  Si 5. 3. 4)  and 
Combined  Thoracic  Index  (proposed 
S15.3.6;  Proposed  Alternative  Two — 
Chest  includes  requirements  for  chest 
acceleration  and  chest  deflection] 

515.3.3  The  resultant  acceleration 
calculated  from  the  output  of  the 
thoracic  instrumentation  shown  in 
drawing  [a  drawing  incorporated  by 
reference  in  Part  572  would  be 
identified  in  the  final  rule]  shall  not 
exceed  60  g's,  except  for  intervals  whose 
cumulative  duration  is  not  more  than  3 
milliseconds. 

515.3.4  Compression  deflection  of 
the  stemimi  relative  to  the  spine,  as 
determined  by  instrumentation  shown 
in  drawing  [a  drawing  incorporated  by 
reference  in  Part  572  would  be 
identified  in  the  final  rule]  shall  not 
exceed  62  mm  (2.5  inches). 

515.3.5  The  force  transmitted  axially 
through  each  upper  leg  shall  not  exceed 
6805  N  (1530  pounds). 

515.3.6  Combined  Thoracic  Index 
(CTI)  shall  not  exceed  1.0.  The  equation 
for  calculating  the  CTI  criterion  is  given 
by 

CTI  =  (A„„/Ai™)  +  (D„„/Din,) 

where  Aini  and  Dim  are  intercept  values 

defined  as 
Aim  =  85  g's  for  spine  acceleration 

intercept,  and 
Dim  =  83  mm  (3.3  in.)  for  sternal 

deflection  intercept. 
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Calculation  of  CTI  requires 
measurement  of  upper  spine  triaxial 
acceleration  filtered  at  SA£  class  180 
and  sternal  deflection  filtered  at  SAE 
class  600.  From  the  measured  data,  a  3- 
msec  clip  maximum  value  of  the 
resultant  spine  acceleration  (Amax)  and 
the  maximum  chest  deflection  (Dmax) 
shall  be  determined.  S15.3.7 

[Proposed  Alternative  One — Neck] 
The  biomechanical  neck  injury 
predictor,  Nij,  shall  not  exceed  a  value 
of  [the  agency  is  considering  values  of  . 
1.4  and  1.0]  at  any  point  in  time.  The 
following  procedure  shall  be  used  to 
compute  Nij.  The  axial  force  (Fz)  and 
flexion/extension  moment  about  the 
occipital  condyles  (My)  shsdl  be  used  to 
calculate  four  combined  injury 
predictors,  collectively  referred  to  as 
Nij.  These  four  combined  values 
represent  the  probability  of  sustaining 
each  of  four  primary  types  of  cervical 
injuries;  namely  tension-extension 
(Nte).  tension-flexion  (Ntf). 
compression-extension  (Nce).  and 
compression-flexion  (Ncf)  injuries. 
Axial  force  shall  be  filtered  at  SAE  class 
1000  and  flexion/extension  moment 
(My)  shall  be  filtered  at  SAE  class  600. 
Shear  force,  which  shall  be  filtered  at 
SAE  class  600,  is  used  only  in 
conjimction  with  the  measured  moment 
to  cedculate  the  effective  moment  at  the 
location  of  the  occipital  condyles.  The 
equation  for  calculating  the  Nij  criteria 
is  given  by 

Nij  =  (Fz/Fzc)  +  (My/Myc) 
where  Fzc  and  Myc  are  critical  values 

corresponding  to: 
Fzc  =  3200  N  (719  Ibf)  for  tension 
Fzc  =  3200  N  (719  Ibf)  for  compression 
Myc  =  210  Nm  (155  Ibf-ft)  for  flexion 

about  occipital  condyles 
Myc  =  60  Nm  (44  Ibf-ft)  for  extension 

about  occipital  condyles 
Each  of  the  four  Nij  values  shall  be 
calculated  at  each  point  in  time,  and  all 
four  values  shall  not  exceed  [the  agency 
is  considering  values  of  1.4  and  1.0]  at 
any  point  in  time.  When  calculating  Nte 
and  Ntf.  all  compressive  loads  shall  be 
set  to  zero.  Similarly,  when  calculating 
Nce  and  Ncf,  all  tensile  loads  shall  be 
set  to  zero.  In  a  similar  fashion,  when 
calculating  Nte  and  Nce.  all  flexion 
moments  shall  be  set  to  zero.  Likewrise, 
when  calculating  Ntf  and  Ncf.  all 
extension  moments  shall  be  set  to  zero. 
[Proposed  Alternative  Two — Neck] 

Neck  injury  criteria.  Using  the  six  axis 
upper  neck  load  cell  (a  drawing 
incorporated  by  reference  in  Part  572 
would  be  identified  in  the  final  rule] 
that  is  mounted  between  the  bottom  of 
the  skull  and  the  top  of  the  neck  as 
shown  in  drawing  [a  drawing 


incorporated  by  reference  in  Part  572 
would  be  identified  in  the  final  rule), 
the  peak  forces  and  moments  measured 
at  the  occipital  condyles  shall  not 
exceed: 

Axial  Tension  =  2080  N  (468  Ibf) 
Axial  Compression  =  2520  N  (567  Ibf) 
Fore-and-Aft  Shear  =  1950  N  (438  Ibf) 
Flexion  Bending  Moment  =  95  Nm  (70 

Ibf-ft) 
Extension  Bending  Moment  =  28  Nm 

(21  Ibf-ft) 
SAE  Class  1000  shall  be  used  to  filter 
the  axial  tension,  axial  compression, 
and  fore-and-aft  shear.  SAE  Class  600 
shall  be  used  to  filter  the  measured 
moment  and  fore-and-aft  shear  used  to 
compute  the  flexion  bending  moment 
and  extension  bending  moment  at  the 
occipital  condyles. 

Sl6.  Test  procedures  for  rigid  barrier 
test  requirements  using  5th  percentile 
adult  female  dummies. 

S16.1     General  provisions.  Crash 
testing  to  determine  compliance  with 
the  requirements  of  Si  5  of  this  standard 
is  conducted  as  specified  in  the 
following  paragraphs  (a)  and  (b). 

(a)  Unbelted  testing.  Place  a  Part  572 
5th  percentile  adult  female  test  dummy 
at  each  front  outboard  seating  position 
of  a  vehicle,  in  accordance  with 
procedures  specified  in  S16.3  of  this 
standard.  No  additional  action,  such  as 
fastening  a  manual  belt,  is  taken.  Impact 
the  vehicle  traveling  longitudinally 
forward  at  any  speed,  up  to  and 
including  48  km/h  (30  mph),  into  a 
fixed  collision  barrier  that  is 
perpendicular  to  the  line  of  travel  of  the 
vehicle,  or  at  any  angle  up  to  30  degrees 
from  the  perpendicudar  to  the  line  of 
travel  of  ihe  vehicle  under  the 
appUcable  conditions  of  S16.2  of  this 

-standard.  Determine  whether  the 
vehicle  integrity  criteria  specified  in 
Si  4.3  and  the  injury  criteria  specified  in 
Si  5. 3  of  this  standard  are  met. 

(b)  Belted  testing.  Place  a  Part  572  5th 
percentile  aduJt  female  test  dummy  at 
each  front  outboard  seating  position  of 
a  vehicle,  in  accordance  with 
procedures  specified  in  S16.3  of  this 
standard.  Fasten  the  manual  Type  2  seat 
belt  assembly  at  each  of  these  positions 
around  the  dummy  occupying  the 
position,  in  accordance  vnth  S16.3.10  of 
this  standard.  Impact  the  vehicle 
traveling  longitudinally  forward  at  any 
speed,  up  to  and  including  48  km/h  (30 
mph),  into  a  fixed  collision  barrier  that 
is  perpendicular  to  the  line  of  travel  of 
the  vehicle,  or  at  any  angle  up  to  30 
degrees  from  the  perpendicular  to  the 
line  of  travel  of  the  vehicle  under  the 
applicable  conditions  of  S16.3  of  this 
standard.  Determine  whether  the 
vehicle  integrity  criteria  specified  in 


S14.3  and  the  injury  criteria  specified  in 
S15.3  of  this  standard  are  met. 

S16.2     Test  conditions. 

S16.2.1    The  vehicle  including  test 
devices  and  instrimientation,  is  loaded 
as  follows: 

(a)  Passenger  cars.  A  passenger  car  is 
loaded  to  its  unloaded  vehicle  weight 
plus  its  rated  cargo  and  luggage  capacity 
weight,  secured  in  the  luggage  area,  plus 
the  weight  of  the  necessary 
anthropomorphic  test  devices. 

(b)  Multipurpose  passenger  vehicles, 
trucks,  and  buses.  A  multipurpose 

{>assenger  vehicle,  truck,  or  bus  is 
oaded  to  its  unloaded  vehicle  weight 
plus  136  kg  (300  pounds)  or  its  rated 
cargo  and  luggage  capacity  weight, 
whichever  is  less,  secured  in  the  load 
carrying  area  and  distributed  as  nearly 
as  possible  in  proportion  to  the  gross 
axle  weight  ratings,  plus  the  weight  of 
the  necessary  anthropomorphic  test 
devices.  For  the  purposes  of  S16.2.1. 
imloaded  vehicle  weight  does  not 
include  the  weight  of  the  work- 
performing  accessories.  Vehicles  are 
tested  to  a  maximum  imloaded  vehicle 
weight  of  2,495  kg  (5500  pounds). 

[^  Fuel  system  capacity.  With  the  test 
vehicle  on  a  level  surface,  pump  the  fuel 
from  the  vehicle's  fuel  tank  and  then 
operate  the  engine  until  it  stops.  Then, 
add  Stoddard  solvent  to  the  vehicle's 
fuel  tank  in  an  amount  which  is  equal 
to  not  less  than  92  and  not  more  than 
94  percent  of  the  fuel  tank's  usable 
capacity  stated  by  the  vehicle's 
manufacturer.  In  addition,  add  the 
amount  of  Stoddard  solvent  needed  to 
fill  the  entire  fuel  system  from  the  fuel 
tank  through  the  engine's  induction 
system. 

(d)  Vehicle  test  attitude.  Determine 
the  distance  between  a  level  surface  and 
a  standard  reference  point  on  the  test 
vehicle's  body,  directly  above  each 
wheel  opening,  when  the  vehicle  is  in 
its  "as  deUvered"  condition.  The  "as 
deUvered"  condition  is-the  vehicle  as 
received  at  the  test  site,  with  100 
percent  of  all  fluid  capacities  and  all 
tires  inflated  to  the  manufacturer's 
specifications  as  listed  on  the  vehicle's 
tire  placard.  Determine  the  distance 
between  the  same  level  siirface  and  the 
same  standard  reference  points  in  the 
vehicle's  "fully  loaded  condition."  The 
"fully  loaded  condition"  is  the  test 
vehicle  loaded  in  accordance  with 
Sl6.2.1(a)  or  (b)  of  this  standard,  as 
apphcable.  The  load  placed  in  the  cargo 
area  shall  be  centered  over  the 
longitudinal  centerline  of  the  vehicle. 
The  pretest  vehicle  attitude  shall  be 
equal  to  either  the  as  delivered  or  fully 
loaded  attitude  or  between  the  as 
delivered  attitude  and  the  fully  loaded 
attitude. 
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516.2.2  Adjustable  seats  are  in  the 
forwardmost  adjustment  position  and  if 
separately  adjustable  in  a  vertical 
direction,  are  at  the  uppermost  position. 

516.2.3  Place  adjustable  seat  backs 
at  an  angle  of  18+/  -  2  degrees  from 
vertical,  if  adjustable.  Place  any 
manually  adjustable  anchorages  midway 
between  extreme  positions.  If  there  is  no 
midway  position  for  an  adjustable 
anchorage,  place  it  in  the  next  highest 
position.  Place  each  adjustable  head 
restraint  in  its  highest  adjustment 
position.  Adjustable  lumbar  supports 
are  positioned  so  that  the  liunbar 
support  is  in  its  lowest  adjustment 
position. 

516.2.4  Adjustable  steering  controls 
are  adjusted  so  that  the  steering  wheel 
hub  is  at  the  geometric  center  of  the 
locus  it  describes  when  it  is  moved 
through  its  full  range  of  driving 
positions.  In  the  event  that  the 
adjustable  steering  wheel  cannot  be 
placed  in  the  center  of  its  movement, 
the  wheel  is  placed  at  the  next  lowest 
position. 

516.2.5  Movable  vehicle  windows 
and  vents  are  placed  in  the  fully  closed 
position,  unless  the  vehicle 
manufacturer  chooses  to  specify  a 
different  adjustment  position. 

^    S16.2.6    Convertibles  and  open-body 
type  vehicles  have  the  top,  if  any,  in 
place  in  the  closed  passenger 
compartment  configuration. 

516.2.7  Doors  are  fully  closed  and 
latched  but  not  locked. 

516.2.8  The  anthropomorphic  test 
dummies  used  for  crash  testing  shall  be 
the  5th  percentile  adult  female  test 
dummy  specified  in  Part  572  of  this 
Chapter. 

516.2.9  The  Part  572  5th  percentile 
adult  female  dummy  is  clothed  in 
formfitting  cotton  stretch  garments  with 
short  sleeves  and  above  the  knee  length 
pants.  A  size  8W  shoe  which  meets  the 
configuration  and  size  specifications  of 
MIL-S  13912  change  "P"  or  its 
equivalent  is  placed  on  each  foot  of  the 
test  dummy. 

516.2.10  Limb  joints  are  set  at  1  g, 
barely  restraining  the  weight  of  the  limb 
when  extended  horizontally.  Leg  joints 
are  adjusted  with  the  torso  in  the  supine 
position. 

516.2.11  Instrumentation  does  not 
affect  the  motion  of  diunmies  during 
impact. 

516.2.12  The  stabilized  temperature 
of  the  Part  572  5th  percentile  adult 
female  test  dummy  is  at  any  level 
between  20  degrees  C  and  22  degrees  C. 

S16.3    Dummy  Seating  Positioning 
Procedures.  The  Part  572  5th  percentile 
adult  female  test  dummy  is  positioned 
as  follows. 


516.3.1  Head.  The  transverse 
instrumentation  platform  of  the  head 
shall  be  horizontal  within  Vz  degree.  To 
level  the  head  of  the  dummy,  the 
following  sequences  must  be  followed. 
First,  adjust  the  position  of  the  H  point 
within  the  limits  set  forth  in  S16.3.5.1 
of  this  standard  to  level  the  transverse 
instrumentation  platform  of  the  head  of 
the  test  dummy.  If  the  transverse 
instrumentation  platform  of  the  head  is 
still  not  level,  then  adjust  the  pelvic 
angle  of  the  test  dummy  within  the 
limits  specified  in  S16.3.5.2  of  this 
standard.  If  the  transverse 
instrumentation  platform  of  the  head  is 
still  not  level,  then  adjust  the  neck 
bracket  of  the  dummy  the  minimum 
amount  necessary  from  the  non-adjusted 
"0"  setting  to  ensure  that  the  transverse 
instrumentation  platform  of  the  head  is 
horizontal  within  Vt  degree.  The  test 
dummy  shall  remain  within  the  limits 
specified  in  S16.3.5.1  and  S16.3.5.2  of 
this  standard  after  any  adjustment  of  the 
neck  bracket. 

516.3.2  Arms. 

516.3.2.1  The  driver's  upper  arms 
shall  be  adjacent  to  the  torso  with  the 
centerlines  as  close  to  a  vertical  plane 
as  possible. 

516.3.2.2  The  passenger's  upper 
arms  shall  be  in  contact  with  the  seat 
back  and  the  sides  of  the  torso. 

516.3.3  Hands. 

516.3.3.1  The  pahns  of  the  driver 
test  dimimy  shall  be  in  contact  with  the 
outer  part  of  the  steering  wheel  rim  at 
the  rim's  horizontal  centerline.  The 
thumbs  shall  be  over  the  steering  wheel 
rim  and  shall  be  lightly  taped  to  the 
steering  wheel  rim  so  that  if  the  hand  of 
the  test  dummy  is  pushed  upward  by  a 
force  of  not  less  than  9  N  (2  pounds 
force)  and  not  more  than  22  N  (5  pounds 
force),  the  tape  shall  release  the  hand 
from  the  steering  wheel  rim. 

516.3.3.2  The  palms  of  the 
passenger  test  dummy  shall  be  in 
contact  with  the  outside  of  the  dimmiy's 
thigh.  The  little  finger  shall  be  in 
contact  with  the  seat  cushion. 

516.3.4  Upper  torso. 

S16.3.4.1    In  vehicles  equipped  with 
bench  seats,  the  upper  torso  of  the 
driver  and  passenger  test  dimimies  shall 
rest  against  the  seat  back.  The 
midsagittal  plane  of  the  driver  dummy 
shall  be  vertical  and  parallel  to  the 
vehicle's  longitudinal  centerline,  and 
pass  through  the  center  of  the  steering 
wheel  rim.  The  midsagittal  plane  of  the 
passenger  dummy  shall  be  vertical  and 
parallel  to  the  vehicle's  longitudinal 
centerline  and  the  same  distance  from 
the  vehicle's  longitudinal  centerline  as 
the  midsagittal  plane  of  the  driver 
dummy. 


S16.3.4.2    In  vehicles  equipped  with 
bucket  seats,  the  upper  torso  of  the 
driver  and  passenger  test  dummies  shall 
rest  against  the  seat  back.  The 
midsagittal  plane  of  the  driver  and  the 
passenger  dummy  shall  be  vertical  and 
shall  coincide  with  the  longitudinal 
centerline  of  the  bucket  seat. 

516.3.5  Lower  Torso. 

516.3.5.1  H-point.  The  H-point  of 
the  driver  and  passenger  test  dummies 
shall  coincide  within  13  mm  (.5  inch)  in 
the  vertical  dimension  and  13  mm  (.5 
inch)  in  the  horizontal  dimension  of  a 
point  6  mm  (.25  inch)  below  the 
position  of  the  H-point  determined 
using  the  equipment  and  procedures.^ 
specified  in  SAE  J826  (Apr  80)  except 
that  the  length  of  the  lower  leg  and 
thigh  segments  of  the  H-point  machine 
shall  be  adjusted  to  325  mm  (12.8 
inches)  and  342  mm  (13.5  inches), 
respectively,  instead  of  the  50th 
percentile  values  specified  in  Table  1  of 
SAE  J826. 

516.3.5.2  Pelvic  angjle.  As 
determined  using  the  pelvic  angle  gage 
(CM  drawing  78051-532  incorporated 
by  reference  in  Part  572,  Subpart  E  of 
this  chapter)  which  is  inserted  into  the 
H-point  gaging  hole  of  the  dummy,  the 
angle  measured  from  the  horizontal  on 
the  76  mm  (3  inches)  flat  surface  of  the 
gage  shall  be  22V2  degrees  plus  or  minus 
2V2  degrees. 

516.3.6  Leg^.  The  upper  legs  of  the 
driver  and  passenger  test  dummies  shall 
rest  against  the  seat  cushion  to  the 
extent  permitted  by  placement  of  the 
feet.  The  initial  distance  between  the 
outboard  knee  clevis  flange  surfaces 
shall  be  483  mm  (19  inches).  To  the 
extent  practicable,  the  left  leg  of  the 
driver  dummy  and  both  legs  of  the 
passenger  dummy  shall  be  in  vertical 
longitudinal  planes.  To  the  extent 
practicable,  the  right  leg  of  the  driver 
dimuny  shall  be  in  a  vertical  plane. 
Final  adjustment  to  accommodate 
placement  of  feet  in  accordance  with 
S16.3.7  of  this  standard  for  various 
passenger  compartment  configurations 
is  permitted. 

516.3.7  Feet.  The  feet  of  the  driver 
test  dummy  shall  be  positioned  in 
accordance  with  Si 6. 3. 7. 1(a)  and 
Sl6.3.7.1(b)  of  this  standard.  The  feet  of 
the  passenger  test  dummy  shall  be 
positioned  in  accordance  with 

S16.3. 7.2. 1(a)  and  Sl6.3.7.2.1(b)  of  this 
standard  or  Sl6.3.7.2.2(a)  and 
S16.3. 7.2. 2(b)  of  this  standard,  as 
appropriate. 

S16.3.7.1    Driver  position  feet 
placement. 

(a)  Rest  the  right  foot  of  the  test 
dummy  on  the  imdepressed  accelerator 
pedal  with  the  rearmost  point  of  the 
heel  on  the  floor  pan  In  the  plane  of  the 
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pedal.  If  the  heels  cannot  reach  the 
floor,  for  adjustable  seats  lower  the  seat 
until  the  heels  touch  the  floor.  For  non 
adjustable  seats  and  for  adjustable  seats 
that  do  not  permit  dummy  heel  contact 
in  the  lowest  adjustment  position, 
adjust  the  lower  limbs  until  the  heels 
touch  the  floor.  Check  the  H-point 
location  in  S16.3.5.1  to  maintain  the 
least  deviation  from  the  previous 
setting.  If  the  foot  cannot  be  placed  on 
the  accelerator  pedal,  set  it  initially 
perpendicular  to  the  lower  leg  and  place 
it  as  far  forward  as  possible  in  the 
direction  of  the  pedal  centerline  with 
the  rearmost  point  of  the  heel  resting  on 
the  floor  pan.  Except  as  prevented  by 
contact  with  a  vehicle  surface,  place  the 
right  leg  so  that  the  upper  and  lower  leg 
centerlines  fall,  as  close  as  possible,  in 
a  vertical  plane  without  inducing  torso 
movement. 

(b)  Place  the  left  foot  on  the  toeboard 
with  the  rearmost  point  of  the  heel 
resting  on  the  floor  pan  as  close  as 
possible  to  the  point  of  intersection  of 
the  planes  described  by  the  toeboard 
and  the  floor  pan  and  not  on  the 
wheelwell  projection.  If  the  foot  cannot 
be  positioned  on  the  toeboard,  set  it 
initially  perpendicular  to  the  lower  leg 
and  place  it  as  far  forward  as  possible 
with  the  heel  resting  on  the  floor  pan. 
If  necessary  to  avoid  contact  with  the 
vehicle's  brake  or  clutch  pedal,  rotate 
the  test  dummy's  left  foot  about  the 
lower  leg.  If  there  is  still  pedal 
interference,  rotate  the  left  leg  outboard 
about  the  hip  the  minimum  necessary  to 
avoid  the  pedal  interference.  Except  as 
prevented  by  contact  with  a  vehicle 
surface,  place  the  left  leg  so  that  the 
upper  and  lower  leg  centerlines  fall,  as 
close  as  possible,  in  a  vertical  plane.  For 
vehicles  with  a  foot  rest  that  does  not 
elevate  the  left  foot  above  the  level  of 
the  right  foot,  place  the  left  foot  on  the 
foot  rest  so  that  the  upper  and  lower  leg 
centerlines  fall  in  a  vertical  plane. 

S16.3.7.2    Passenger  position  feet 
placement. 

816.3.7.2.1     Vehicles  with  a  flat  floor 
pan/toeboard. 

(a)  Place  the  ri^t  and  left  feet  on  the 
vehicle's  floor  pan  with  the  heels  resting 
on  the  floor  pan  as  close  as  possible  to 
the  intersection  point  with  the  toeboard. 
If  the  heels  cannot  reach  the  floor,  for 
adjustable  seats  lower  the  seat  until  the 
heels  touch  the  floor.  For  non  adjustable 
seats  and  for  adjustable  seats  that  do  not 
permit  diunmy  heel  contact  in  the 
lowest  adjustment  position,  adjust  the 
lower  limbs  until  the  heels  touch  the 
floor.  Check  the  H-point  location  in 
816.3.5.1  to  maintain  the  least  deviation 
fix>m  the  previous  setting. 


(b)  Place  the  right  and  left  legs  so  that 
the  upper  and  lower  leg  centerlines  fall 
in  vertical  longitudinal  planes. 

816.3.7.2.2    Vehicles  wiA 
wheelhouse  projections  in  passenger 
compartment. 

(a)  Place  the  right  and  left  feet  flat  in 
the  well  of  the  floor  pan/toeboard  and 
not  on  the  wheelhouse  projection.  If  the 
feet  cannot  be  placed  flat  on  the 
toeboard,  for  adjustable  seats  lower  the 
seat  until  the  heels  touch  the  floor.  For 
non-adjustable  seats  and  for  adjustable 
seats  that  do  not  permit  dummy  heel 
contact  in  the  lowest  position,  set  them 
perpendicular  to  the  lower  leg 
centerlines. 

(b)  If  it  is  not  possible  to  maintain 
vertical  and  longitudinal  planes  through 
the  upper  and  lower  leg  centerlines  for 
each  leg,  place  the  left  leg  so  that  its 
upper  and  lower  centerlines  fall,  as  - 
closely  as  possible,  in  a  vertical 
longitudinal  plane  and  place  the  right 
leg  so  that  its  upper  and  lower  leg 
centerlines  fall,  as  closely  as  possible,  in 
a  vertical  plane.  Adjust  both  legs  so  that 
the  foot  is  in  contact  with  the  floor  pan 
and/or  toe  board  and  both  knee  heights 
deviate  by  no  more  than  10  mm. 

S16.3.8    Manual  belt  adjustment  for 
dynamic  testing.  With  the  test  dummy  at 
its  designated  seating  position  as 
specified  by  the  appropriate 
requirements  of  S16.3.1  through  S16.3.7 
of  this  standard,  place  the  Type  2 
manual  belt  around  the  test  dummy  and 
fasten  the  latch.  Remove  all  slack  from 
the  lap  belt.  Pull  the  upper  torso 
webbing  out  of  the  retractor  and  allow 
it  to  retract;  repeat  this  operation  four 
times.  Apply  a  9  N  (2  pound  force)  to 
18  N  (4  pound  force)  tension  load  to  the 
lap  belt.  If  the  belt  system  is  equipped 
wdth  a  tension-relieving  device, 
introduce  the  maximimfi  amount  of  slack 
into  the  upper  torso  belt  that  is 
recommended  by  the  manufacturer  in 
the  owner's  manual  for  the  vehicle.  If 
the  belt  system  is  not  equipped  with  a 
tension-relieving  device,  allow  the 
excess  webbing  in  the  shoulder  belt  to 
be  retracted  by  the  retractive  force  of  the 
retractor. 

817  Offset  frontal  deformable  barrier 
requirements  using  5th  percentile  aduh 
female  dummies.  Each  vehicle  shall,  at 
each  front  outboard  designated  seating 
position,  meet  the  injury  criteria 
specified  in  815.3  of  this  standard  when 
the  vehicle  is  crash  tested  in  accordance 
with  the  procedures  specified  in  818  of 
this  standard  with  the  anthropomorphic 
test  dummy  restrained  by  the  Type  2 
seat  belt  assembly. 

818  Test  procedure  for  offset  frontal 
deformable  barrier  requirements  using 
5th  percentile  adult  female  dummies. 


818.1  General  provisions.  Crash 
testing  to  determine  compliance  with 
the  requirements  of  817  of  this  standard 
is  conducted  as  follows.  Place  a  Part  572 
5th  percentile  adult  female  test  dimimy 
at  each  front  outboard  seating  position 
of  a  vehicle,  in  accordance  with 
procedures  specified  in  816.3  of  this 
standard.  Fasten  the  manual  Type  2  seat 
belt  assembly  at  each  of  these  positions 
around  the  dummy  occupying  the 
position,  in  accordance  with  816.3.8  of 
this  standard.  Impact  the  vehicle 
traveling  longitudinally  forward  at  any 
speed,  up  to  and  including  40  km/h  (25 
mph),  into  a  fixed  offset  deformable 
barrier  under  the  conditions  specified  in 
818.2  of  this  standard.  Determine 
whether  the  vehicle  integrity  criteria 
specified  in  814.3  and  the  injury  criteria 
specified  in  815.3  of  this  standard  are 
met. 

818.2  Test  conditions. 

818.2.1  Offset  frontal  deformable 
barrier.  The  offset  frt)ntal  deformable 
barrier  shall  conform  to  the 
specifications  set  forth  in  Subpart  B  of 
Part  587  6f  this  chapter. 

818.2.2  General  test  conditions.  All 
of  the  test  conditions  specified  in  816.2 
of  this  standard  apply. 

518.2.3  Dummy  seating  and 
positioning.  The  anthropomorphic  test 
dummies  are  seated  and  positioned  as 
specified  in  816.3  of  this  standiud. 

518.2.4  Impact  configuration.  The 
test  vehicle  shall  impact  the  barrier 
specified  in  Subpart  B  of  Part  587,  with 
the  longitudinal  line  of  the  vehicle 
parallel  to  the  line  of  travel,  and 
perpendicular  to  the  barrier  face.  The 
test  vehicle  shall  be  aligned  so  that  the 
vehicle  strikes  the  barrier  with  40 
percent  of  the  vehicle's  width  engaging 
the  barrier  face  for  any  of  the  following 
conditions:  the  right  edge  of  the  barrier 
face  is  of&et  to  the  left  of  the  vehicle's 
longitudinal  centerline  by  10  percent  of 
the  vehicle's  width  +/  -  20  mm  (0.8 
inch),  or  the  left  edge  of  the  barrier  face 
is  of&et  to  the  right  of  the  vehicle's 
longitudinal  centerline  by  10  p>ercent  of 
the  vehicle's  width  +/  -  20  mm  (0.8 
inch).  The  vehicle  width  is  defined  as 
the  maximum  dimension  measured 
across  the  widest  part  of  the  vehicle, 
excluding  exterior  mirrors,  flexible  mud 
flaps  and  marker  lamps,  but  including 
bumpers,  molding,  sheet  metal 
protrusions,  and  dual  wheels,  as 
standard  equipment. 

819  Requirements  using  rear  facing 
child  restraints. 

819.1    Each  vehicle  shall,  at  the 
option  of  the  manufacturer,  meet  the 
requirements  specified  in  Si 9. 2  or 
819.3,  under  the  test  procedures 
specified  in  820. 
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519.2  Option  1 — Automatic 
suppression  feature.  Each  vehicle  shall 
meet  the  requirements  specified  in 
S19.2.1  through  S19.2.2. 

519.2.1  The  vehicle  shall  be 
equipped  with  an  automatic 
suppression  feature  for  the  passenger  air 
bag  which  results  in  deactivation  of  the 
air  bag  after  each  of  the  static  tests 
(using  the  12  month  old  CRABI  child 
dummy  in  a  rear  facing  infant  restraint) 
specified  in  S20.2,  activation  of  the  air 
bag  after  each  of  the  static  tests  (using 

a  5th  percentile  adult  female  dummy) 
specified  in  S20.3,  deactivation  of  the 
air  bag  throughout  the  rough  road  tests 
(using  a  12  month  old  child  dummy  in 
a  rear  facing  infant  restraint)  specified 
in  S20.4.  and  activation  of  the  air  bag 
throughout  the  rough  road  tests  (using  a 
Sth  percentile  adult  female  diunmy) 
specified  in  S20.5. 

519.2.2  The  vehicle  shall  be 
equipped  with  a  telltale  light  on  the 
instnmient  panel  which  is  illuminated 
whenever  the  passenger  air  bag  is 
deactivated  and  not  illiuninated 
whenever  the  passenger  air  bag  is 
activated.  The  telltale: 

(a)  Shall  be  clearly  visible  firom  all 
front  seating  positions; 

(b)  Shall  be  yellow; 

(c)  Shall  have  the  identifying  words 
"PASSENGER  AIR  BAG  OFF"  on  the 
telltale  or  within  25  mm  of  the  telltale; 
and 

(d)  Shall  not  be  combined  with  the 
readiness  indicator  required  by  S4.5.2  of 
this  standard. 

519.3  Option  2^Low  risk 
deployment.  Each  vehicle  shall  meet  the 
injury  criteria  specified  in  Si  9.4  of  this 
standard  when  the  passenger  air  bag  is 
statically  deployed  in  accordance  with 
the  procedures  specified  in  S20  of  this 
standard. 

819.4  Injury  criteria  (12  month  old 
CRABI  dummy). 

S19.4.1  The  resultant  acceleration  at 
the  center  of  gravity  of  the  head  shall  be 
such  that  the  expression: 


t2-t,)J.. 


2J 


(t2-t.) 


shall  not  exceed  660  where  a  is  the 
resultant  acceleration  expressed  as  a 
multiple  of  g  (the  acceleration  of 
gravity),  and  t'  and  t^  are  any  two  points 
in  time  during  the  crash  of  the  veUcle 
which  are  separated  by  not  more  than  a 
36  millisecond  time  interval. 

S19.4.2    The  resultant  acceleration 
calculated  firom  the  output  of  the 
thoracic  instrumentation  shown  in 
drawing  [a  drawing  incorporated  by 
reference  in  Part  572  would  be 
identified  in  the  final  rule]  shall  not 


exceed  40  g's,  except  for  intervals  whose 
cumulative  diu-ation  is  not  more  than  3 
milliseconds. 

S19.4.3 
(Proposed  Alternative  One — Neck] 

The  biomechanical  neck  injury 
predictor,  Nij,  shall  not  exceed  a  value 
of  [the  agency  is  considering  values  of 
1.4  and  1.0]  at  any  point  in  time.  The 
following  procediue  shall  be  used  to 
compute  Nij.  The  axial  force  (Fz)  and 
flexion/extension  moment  about  the 
occipital  condyles  (My)  shall  be  used  to 
calculate  four  combined  injiuy 
predictors,  collectively  referred  to  as 
Nij.  These  four  combined  values 
represent  the  probability  of  sustaining 
each  of  four  primary  types  of  cervical 
injiuies;  namely  tension-extension 
(NTE),  tension-flexion  (Ntf). 
compression-extension  (Nce).  and 
compression-flexion  (NCF)  injuries. 
Axi^  force  shall  be  filtered  at  SAE  class 
1000  and  flexion/extension  moment 
(My)  shall  be  filtered  at  SAE  class  600. 
Shear  force,  which  shall  be  filtered  at 
SAE  class  600.  is  used  only  in 
conjunction  with  the  measiued  moment 
to  calculate  the  effective  moment  at  the 
location  of  the  occipital  condyles.  The 
equation  for  calculating  the  Nij  criteria 
is  given  by 

Nij  =  (Fz/Fzc)  +  (My/Myc) 
where  Fzc  and  Myc  are  critical  values 

corresponding  to: 
Fzc  =  2200  N  (495  Ibf)  for  tension 
Fzc  =  2200  N  (495  Ibf)  for  compression 
Myc  =  85  Nm  (63  Ibf-ft)  for  flexion  about 

occipital  condyles 
Myc  =  25  Nm  (18  lof-ft)  for  extension 
about  occipital  condyles 

Each  of  the  four  Nij  values  shall  be 
calculated  at  each  point  in  time,  and  all 
four  values  shall  not  exceed  (the  agency 
is  considering  values  of  1.4  and  1.0]  at 
any  point  in  time.  When  calculating 
Nte>  and  Ntf.  all  compressive  loads 
shall  be  set  to  zero.  Similarly,  when 
caloilating  Nce  and  Ncf.  all  tensile 
loads  shall  be  set  to  zero.  In  a  similar 
fiashion.  when  calculating  Nte  snd  Nce> 
all  flexion  moments  shall  be  set  to  zero. 
Likewise,  when  calculating  Ntf  and 
Ncf.  all  extension  moments  shall  be  set 
to  zero. 
[Proposed  Alternative  Two — Neck] 

Neclc  injury  criteria.  Using  the  six  axis 
upper  neck  load  cell  [a  drawing 
incorporated  by  reference  in  Part  572 
would  be  identified  in  the  final  rule] 
that  is  mounted  between  the  bottom  of 
the  skull  and  the  top  of  the  neck  as 
shown  in  drawing  [a  drawing 
incorporated  by  reference  in  Part  572 
woiild  be  identified  in  the  final  rule], 
the  peak  forces  and  moments  measured 
at  the  occipital  condyles  shall  not 
exceed: 


Axial  Tension  =  1150  N  (259  Ibf) 
Axial  Compression  =  1390  N  (312  Ibf) 
Fore-and-Aft  Shear  =  1080  N  (243  Ibf) 
Flexion  Bending  Moment  =  39  Nm  (29 

Ibf-ft) 
Extension  Bending  Moment  =12  Nm  (9 

Ibf-ft) 
SAE  Class  1000  shall  be  used  to  filter 
the  axial  tension,  axial  compression, 
and  fore-and-aft  shear.  SAE  Class  600 
shall  be  used  to  filter  the  measured 
moment  and  fore-and-aft  shear  used  to 
compute  the  flexion  bending  moment 
and  extension  bending  moment  at  the 
occipital  condyles. 
S20    Test  procedure  for  Sl9. 

520.1  General  provisions. 

520. 1 . 1  Tests  specifying  the  use  of  a 
rear  facing  child  restraint  are  conducted 
using  any  rear  facing  child  restraint 
(including  convertible  types)  which  was 
manufactured  for  sale  in  the  United 
States  between  two  years  and  ten  years 
prior  to  the  date  the  model  year  carline 
of  which  the  vehicle  is  a  part  was  (or 
will  be)  first  offered  for  sale  to  a 
consumer.  The  rear  facing  child 
restraint  may  be  unused  or  used;  if  used, 
there  must  not  be  any  visible  damage 
prior  to  the  test. 

520.1.2  Tests  are  conducted  with  the 
engine  operating. 

520.2  Static  tests  of  automatic 
suppression  feature  which  must  result 
in  deactivation  of  the  passenger  air  bag. 

S20.2.1    Test  one— belted  rear  facing 
child  restraint,  facing  rear. 

S20.2.1    Place  the  right  fix>nt 
passenger  vehicle  seat  in  any  position, 
i.e.,  any  seat  track  location,  any  seat 
height,  any  seat  back  angle. 

520.2.1.2  Install  the  Part  572  12- 
month  old  CRABI  dummy  in  any  rear 
fiacing  child  restraint  in  accordance  with 
the  manufacturer's  instructions 
provided  with  the  seat  pursuant  to 
Standard  No.  213. 

520.2.1.3  Install  the  rear  facing  child 
restraint  in  the  right  front  passenger  seat 
of  the  vehicle  in  accordance,  to  the 
extent  possible,  with  the  child  restraint 
manufacturer's  instructions  provided  on 
the  seat  pursuant  to  Standard  No.  213 
and  with  the  instructions  in  the  vehicle 
owner's  manual.  Cinch  the  vehicle  belts 
to  any  level  to  secure  the  rear  facing 
child  restraint. 

520.2.1.4  Place  the  rear  facing  child 
restraint  handle  at  any  angle. 

520.2.1.5  Place  any  towel  or  blanket, 
with  any  weight  up  to  1  kg  (2.2  pounds), 
on  or  over  the  rear  facing  child  restraint 
in  any  manner. 

520.2.1.6  Start  the  vehicle  engine 
and  then  close  all  vehicle  doors. 

520.2.1.7  Monitor  the  telltale  light  to 
check  whether  the  air  bag  is  deactivated, 
i.e..  the  light  must  be  illuminated. 


dQQaa 
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S20.2.2     Test  two— unbelted  rear 
facing  child  restraint. 

520.2.2.1  Place  the  right  front 
passenger  vehicle  seat  in  any  position, 
i.e.,  any  seat  track  location,  any  seat 
height,  any  seat  back  angle. 

520.2.2.2  Install  the  Part  572  12- 
month  old  CRABI  dummy  in  any  rear 
facing  child  restraint  in  accordance  with 
the  manufacturer's  instructions 
provided  with  the  seat  pursuant  to 
Standard  No.  213. 

520.2.2.3  Install  the  rear  facing  child 
restraint  with  the  dummy  on  the  right 
firont  passenger  seat  of  the  vehicle  in 
any  of  the  following  positions  (without 
using  the  vehicle's  seat  belts): 

(a)  In  the  same  position  as  that 
specified  in  S20.2.1.3  of  this  standard, 

(b)  In  the  same  position  as  specified 
in  (a)  of  this  section,  but  rotated  180 
degrees  so  that  the  dummy  is  facing  the 
front  of  the  vehicle; 

(c)  In  the  same  position  as  specified 
in  (a)  of  this  section,  but  rotated  90 
degrees  so  that  the  dummy  is  facing  the 
driver  position  and  the  side  of  the  child 
restraint  is  in  contact  with  the  fit)nt 
passenger  seat  back; 

(d)  In  the  same  position  as  specified 
in  (a)  of  this  section,  but  rotated  90 
degrees  so  that  the  dummy  is  facing  the 
passenger  door  and  the  side  of  the  child 
restraint  is  in  contact  with  the  front 
passenger  seat  back; 

(e)  In  a  position  127  mm  (5  inches) 
forward  of  the  position  specified  in  (a) 
of  this  section,  with  the  orientation 
specified  in  (c)  of  this  section  (if  the 
child  restraint  is  not  stable,  move  it 
forward  toward  the  edge  of  the  seat  until 
it  can  rest  in  equilibriiun); 

(f)  In  the  same  position  specified  in 
(e)  of  this  section,  but  rotated  180 
degrees  so  that  the  dummy  is  facing  the 
passenger  door. 

520.2.2.4  Place  the  rear  facing  child 
restraint  handle  at  any  angle. 

520.2.2.5  Place  any  towel  or  blanket, 
with  any  weight  up  to  1  kg  (2.2  poimds), 
on  or  over  the  rear  facing  child  restraint 
in  any  maimer. 

520.2.2.6  Close  all  vehicle  doors. 

520.2.2.7  Monitor  the  telltale  light  to 
check  whether  the  air  bag  is  deactivated, 
i.e., -the  light  must  remain  illuminated 
for  the  entire  time  the  child  seat  is 
positioned  as  described. 

S20.3    Static  tests  of  automatic 
suppression  feature  which  must  result 
in  activation  of  the  passenger  air  bag. 

520.3.1  Place  the  right  fitint 
passenger  vehicle  seat  in  any  position, 
i.e.,  any  seat  track  location,  any  seat 
height,  any  seat  back  angle. 

520.3.2  Place  a  Part  572  5th 
percentile  adult  female  test  dummy  at 
the  right  firont  seating  position  of  a 
vehicle,  in  accordance  with  procedures 


specified  in  S16.3  of  this  standard,  to 
the  extent  possible  with  the  seat 
position  that  has  been  selected. 

S20.3.3    Monitor  the  telltale  light  to 
check  whether  the  air  bag  is  activated 
for  the  entire  time  the  Sth  percentile 
adult  female  test  dummy  is  positioned 
as  described. 

520.4  Rough  road  tests  of  automatic 
suppression  feature,  during  which  the 
passenger  air  bag  must  be  deactivated. 

520.4. 1  Place  the  right  firont 
passenger  vehicle  seat  in  any  position, 
i.e.,  any  seat  track  location,  any  seat 
height,  any  seat  back  angle. 

520.4.2  Install  the  Part  572  12- 
month  old  CRABI  dummy  in  any  rear 
facing  child  restraint. 

520.4.3  Install  the  rear  facing  child 
restraint  in  the  right  fitint  passenger  seat 
of  the  vehicle  in  accordance,  to  the 
extent  possible,  with  the  child  restraint 
manufacturer's  instructions  provided 
with  the  seat  pursuant  to  Standard  No. 
213  and  with  the  instructions  in  the 
vehicle  owner's  manual.  Cinch  the 
vehicle  belts  to  any  level  to  secure  the 
rear  facing  child  restraint. 

520.4.4  Drive  the  vehicle  at  any 
speed  up  to  40  km/h  (25  mph)  for  any 
distance  between  0.2  km  (Vs  mile)  and 
0.4  km  ( V4  mile)  over  any  of  the 
following  types  of  road  siuiaces: 

(a)  Washboard  surface.  A  paved  lane 
which  consists  of  a  series  of  uniform 
bumps  with  a  height  of  16  mm  ±  5  mm 
(0.6  inches  ±  0.2  inches)  and  spaced  100 
mm  ±  5  mm  (4  inches  ±  0.2  inches)  irom 
center  to  center,  perpendicular  to  the 
line  of  travel  across  the  full  width  of  the 
lane; 

(b)  Surface  with  dips.  A  paved  lane 
which  consists  of  a  series  of  uniform 
moimds  with  a  height  of  76  mm  ±  5  nun 
(3  inches  ±  0.2  inches)  and  spaced  1650 
mm  ±  10  mm  (65  inches  ±  0.4  inches) 
from  center  to  center. 

520.4.5  Monitor  the  telltale  light 
during  the  test  to  check  whether  the  air 
bag  remains  deactivated  throughout  the 
test,  i.e.,  the  light  must  remain 
illuminated. 

520.5  Rough  road  tests  of  automatic 
suppression  feature,  during  which  the 
passenger  air  bag  must  be  activated. 

520.5.1  Place  a  Part  572  5th 
percentile  adult  female  test  dummy  in 
the  right  fitint  passenger  position  of  a 
vehicle,  in  accordance  with  procedures 
specified  in  S16.3  of  this  standard. 

520.5.2  Drive  the  vehicle  at  any 
speed  up  to  40  km/h  (25  mph)  for  any 
distance  between  0.2  km  (Ve  mile)  and 
0.4  km  ( V4  mile)  over  any  of  the  road 
surfaces  specified  in  S20.4.4. 

520.5.3  Monitor  the  telltale  light 
diuing  the  test  to  check  whether  the  air 
bag  remains  activated  throughout  the 
test.  i.e..  the  light  must  remain  off. 


S20.6    Low  risk  deployment  test. 

520.6. 1  Place  the  right  front 
passenger  vehicle  seat  in  the  full        _ 
forward  seat  track  position,  the  highest 
seat  position  (if  adjustment  is  available), 
and  any  seat  back  angle. 

520.6.2  Install  the  Part  572  12- 
month  old  CRABI  dimimy  in  any  rear 
facing  child  restraint  in  accordance  with 
the  manufactiuer's  instructions 
provided  with  the  seat  pursuant  to 
Standard  No.  213. 

520.6.3  Locate  and  mark  the  center 
point  of  the  top  of  the  rear  facing  child 
restraint.  This  will  be  referred  to  as 
"Point  A". 

520.6.4  Install  the  rear  facing  child 
restraint  in  the  right  front  passenger  seat 
of  the  vehicle  in  accordance,  to  the 
extent  possible,  with  the  child  restraint 
manufacturer's  instructions  provided 
with  the  seat  pursuant  to  Standard  No. 
213  and  with  the  instructions  in  the 
vehicle  owner's  manual. . 

520.6.5  Locate  a  point  on  the  air  bag 
cover  that  is  the  geometric  center  of  the 
air  bag  cover.- This  will  be  referred  to  as 
"Point  B". 

520.6.6  Translate  the  rear  facing 
child  restraint  system  (parallel  to  the 
longitudinal  axis  of  the  vehicle)  such 
that  Point  A  on  the  child  restraint 
system  is  lined  up  vdth  Point  B  on  the 
air  bag  cover  to  form  a  vertical  plane 
parallel  to  the  longitudinal  axis  of  the 
vehicle. 

520.6.7  Cinch  the  vehicle  belts  to 
any  level  to  secure  the  rear  facing  child 
restraint. 

520.6.8  Deploy  the  right  front 
passenger  air  bag  system.  If  the  air  bag 
contains  a  multistage  inflator,  any  stage 
is  fired. 

S2 1    Requirements  using  3  year  old 
child  dummies. 

521.1  Each  vehicle  shall,  at  the 
option  of  the  manufactiuier,  meet  the 
requirements  specified  in  S21.2,  S21.3, 
or  S21.4  under  the  test  procedures 

specified  in  S22,  except  that,  at  the 

option  of  the  manufactiirer,  the  vehicle 
may  instead  meet  the  requirements 
specified  in  S29. 

521.2  Option  1— Automatic  . 
suppression  feature  that  always 
suppresses  the  air  bag  when  a  child  is 
present.  Each  vehicle  shall  meet  the 
requirements  specified  in  S21.2.1 
through  S21.2.2. 

S21.2.1    The  vehicle  shall  be 
equipped  with  an  automatic 
suppression  feature  for  the  passenger  air 
bag  which  results  in  deactivation  of  the 
air  bag  diuing  each  of  the  static  tests 
(using  a  3-year-old  child  dummy) 
specified  in  S22.2,  activation  of  the  air 
bag  after  each  of  the  static  tests  (using 
a  5th  percentile  adult  female  dummy) 
specified  in  S20.3.  deactivation  of  the 
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air  bag  throughout  the  rough  road  tests 
(using  a  3-year-old  child  dummy) 
specified  in  S22.3,  and  activation  of  the 
air  bag  throughout  the  rough  road  tests 
(using  a  5th  percentile  adult  female 
dummy)  specified  in  S20.5. 

S21.2.2    The  vehicle  shall  be 
equipped  with  a  telltale  light  on  the 
instrument  panel  meeting  the 
requirements  specified  in  S19.2.2. 

521.3  Option  2 — Automatic 
suppression  feature  that  suppresses  the 
air  bag  when  an  occupant  is  out  of 
position. 

521.3.1  The  vehicle  shall  be 
equipped  with  an  automatic 
suppression  feature  for  the  passenger  air 
bag  which  meets  the  requirements 
specified  in  S27. 

521.3.2  The  vehicle  shall  be 
equipped  with  a  telltale  light  on  the 
instrument  panel  meeting  the 
requirements  specified  in  S19.2.2. 

521 . 4  Option  3— Low  risk 
deployment  (Hybrid  III  3 -year-old  child 
dummy).  Each  vehicle  shall  meet  the 
injury  criteria  specified  in  S21.5  of  this 
standard  when  the  passenger  air  bag  is 
statically  deployed  in  accordance  with 
the  low  risk  deployment  test  procedures 
specified  in  S22.4. 

521.5  Injury  criteria  for  Hybrid  III  3- 
year-old  child  dummy. 

521.5.1  All  portions  of  the  test 
dummy  shall  be  contained  within  the 
outer  surfaces  of  the  vehicle  passenger 
compartment  throughout  the  test. 

521.5.2  The  resultant  acceleration  at 
the  center  of  gravity  of  the  head  shall  be 
such  that  the  expression: 


(t2-t.) 


shall  not  exceed  900  where  a  is  the 
resultant  acceleration  expressed  as  a 
multiple  of  g  (the  acceleration  of 
gravity),  and  ti  and  t2  are  any  two  points 
in  time  during  the  crash  of  the  vehicle 
which  are  separated  by  not  more  than  a 
36  millisecond  time  interval. 
[Proposed  Alternative  One — Chest 
includes  requirements  for  chest 
acceleration  (proposed  S21.5.3),  chest 
deflection  (proposed  S21.5.4)  and 
Oimbined  Thoracic  Index  (proposed 
S21.5.5;  Proposed  Alternative  Two — 
Chest  includes  requirements  for  chest 
acceleration  and  chest  deflection] 

S21.5.3    The  resultant  acceleration 
calculated  from  the  output  of  the 
thoracic  instrumentation  shown  in 
drawing  (a  drawing  incorporated  by 
reference  in  Part  572  would  be 
identified  in  the  final  rule]  shall  not 
exceed  50  g's,  except  for  intervals  whose 
ciunulative  duration  is  not  more  than  3 
milliseconds. 


521.5.4  Compression  deflection  of 
the  sternum  relative  to  the  spine,  as 
determined  by  instrumentation  shown 
in  drawing  [a  drawing  incorporated  by 
reference  in  Part  572  would  be 
identified  in  the  final  rule)  shall  not 
exceed  42  miUimeters  (1.7  inches). 

521.5.5  Combined  Thoracic  Index 
(CTI)  shall  not  exceed  1.0.  The  equation 
for  calculating  the  CTI  criterion  is  given 
by 

Cn  =  (Am„/Ai«)  +  (D„„/Di„,) 

where  Aim  and  Du,,  are  intercept  values 

defined  as  Aim  =  70  g's  for  spine 

acceleration  intercept,  and  Di«  =  57 

mm  (2.2  in.)  for  sternal  deflection 

intercept. 
Calculation  of  CTI  requires 
measurement  of  upper  spine  triaxial 
acceleration  filtered  at  SAE  class  180 
and  sternal  deflection  filtered  at  SAE 
class  600.  From  the  measured  data,  a  3- 
msec  chp  maximum  value  of  the 
resultant  spine  acceleration  (Amax)  and 
the  maximum  chest  deflection  (Dmax) 
shall  be  determined. 

S21.5.6 
(Proposed  Alternative  One — Neck) 

The  biomechanical  neck  injury 
predictor,  Nij,  shall  not  exceed  a  value 
of  [the  agency  is  considering  values  of 
1.4  and  1.0]  at  any  point  in  time.  The 
following  procedure  shall  be  used  to 
compute  Nij.  The  axial  force  (Fz)  and 
flexion/extension  moment  about  the 
occipital  condyles  (My)  shall  be  used  to 
calculate  four  combined  injury 
predictors,  collectively  referred  to  as 
Nij.  These  four  combined  values 
represent  the  probability  of  sustaining 
each  of  four  primary  types  of  cervical 
injuries:  namely  tension-extension 
(Nte).  tension-flexion  (Ntf), 
compression-extension  (Nce)>  and 
compression-flexion  (Ncf)  injuries. 
Axial  force  shall  be  filtered  at  SAE  class 
1000  and  flexion/extension  moment 
(My)  shall  be  filtered  at  SAE  class  600. 
Shear  force,  which  shall  be  filtered  at 
SAE  class  600,  is  used  only  in 
conjunction  with  the  measured  moment 
to  calculate  the  effective  moment  at  the 
location  of  the  occipital  condyles.  The 
equation  for  calculating  the  Ni]  criteria 
is  given  by 

Nij  =  (Fz/Fzc)  +  (My/Myc) 
where  Fzc  and  Myc  are  critical  values 

corresponding  to: 
Fzc  =  2500  N  (562  Ibf)  for  tension 
Fzc  =  2500  N  (562  Ibf)  for  compression 
Myc  =  100  Nm  (74  Ibf-fl)  for  flexion 

about  occipital  condyles 
Myc  =  30  Nm  (22  Ibf-ft)  for  extension 

about  occipital  condyles 
Each  of  the  four  Nij  values  shall  be 
calculated  at  each  point  in  time,  and  all 
four  values  shall  not  exceed  [the  agency 


is  considering  values  of  1.4  and  1.0]  at 
any  point  in  time.  When  calculating  Nte 
and  Ntf,  all  compressive  loads  shall  be 
set  to  zero.  Similarly,  when  calculating 
NcE  and  Ncf.  all  tensile  loads  shall  be 
set  to  zero.  In  a  similar  fashion,  when 
calculating  Nte  and  Nce.  all  flexion 
moments  shall  be  set  to  zero.  Likewise, 
when  calculating  Ntf  and  Ncf.  all 
extension  moments  shall  be  set  to  zero. 
[Proposed  Alternative  Two— Neck] 

Neck  injury  criteria.  Using  the  six  axis 
upper  nedc  load  cell  [a  drawing 
incorporated  by  reference  in  Part  572 
would  be  identified  iil  the  final  rule] 
that  is  mounted  between  the  bottom  of 
the  skull  and  the  top  of  the  neck  as 
shown  in  drawing  [a  drawing 
incorporated  by  reference  in  Part  572 
would  be  identified  in  the  final  rule], 
the  peak  forces  and  moments  measured 
at  the  occipital  condyles  shall  not 
exceed: 

Axial  Tension  =  1270  N  (286  Ibf) 
Axial  Compression  =  1540  N  (346  Ibf) 
Fore-and-Aft  Shear  =  1200  N  (270  Ibf) 
Flexion  Bending  Moment  =  46  Nm  (34 

Ibf-ft) 
Extension  Bending  Moment  =  14  Nm 

(10  Ibf-ft) 
SAE  Class  1000  shall  be  used  to  fiher 
the  axial  tension,  axial  compression, 
and  fore-and-aft  shear.  SAE  Class  600 
shall  be  used  to  filter  the  measured 
moment  and  fore-and-aft  shear  used  to 
compute  the  flexion  bending  moment 
and  extension  bending  moment  at  the 
occipital  condyles. 

S22    Test  procedure  for  S21. 

522.1  General  provisions. 

522.1.1  Tests  specifying  the  use  of  a 
forward-facing  child  seat  or  booster  seat 
are  conducted  using  any  such  seat 
recommended  for  a  child  weighing  34 
pounds  which  was  manufactured  for 
sale  in  the  United  States  between  two 
years  and  ten  years  prior  to  the  date  the 
model  year  carline  of  which  the  vehicle 
is  a  part  was  (or  will  be)  first  offered  for 
sale  to  a  consumer.  The  seat  may  be 
unused  or  used;  if  used,  there  must  not 
be  any  visible  damage. 

522. 1 .2  Tests  are  conducted  with  the 
engine  operating. 

522.2  Statictests  of  automatic 
suppression  feature  which  must  result 
in  deactivation  of  the  passenger  air  bag. 

S22.2.1    Test  one — child  in  a 
forward-facing  child  seat  or  booster 
seat. 

S22.2.1.1    Install  any  forward-facing 
child  seat  or  booster  seat  in  the  right 
front  passenger  seat  in  accordance,  to 
the  extent  possible,  with  the  child 
restraint  manufacturer's  instructions 
provided  with  the  seat  pursuant  to 
Standard  No.  213  and  with  the 
instructions  in  the  vehicle  owner's 
manual. 
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522.2.1.2  Position  the  Part  572 
Hybrid  III  3-year-old  child  dummy 
seated  in  the  forward-facing  child  seat 
or  booster  seat  such  that  the  dummy's 
lower  torso  is  centered  on  the  forward- 
facing  child  seat  or  booster  seat  cushion 
and  the  dummy's  spine  is  parallel  to  the 
forward-facing  child  seat  or  booster  seat 
back  or,  if  there  is  no  booster  seat  back, 
the  vehicle  seat  back.  The  lower  arms 
are  placed  at  the  dummy's  side. 

522.2.1.3  Attach  allappropriate 
forward-facing  child  seat  or  booster  seat 
belts,  if  any,  and  tighten  them  as 
specified  in  S6.1.2  of  Standard  No.  213. 

522.2.1.4  Attach  all  appropriate 
vehicle  belts  and  tighten  them  as 
specified  in  S6.1.2  of  Standard  No.  213. 

522.2.1.5  Place  the  right  front 
passenger  vehicle  seat  in  any  position, 
i.e.,  any  seat  track  location,  any  seat 
height,  any  seat  back  angle. 

522.2.1.6  Start  the  vehicle  engine 
and  then  close  all  vehicle  doors. 

522.2.1.7  Monitor  telltale  light  to 
check  whether  the  air  bag  is  deactivated. 

S22.2.2    Test  two— unbelted  child. 

522.2.2.1  Place  the  right  front 
passenger  vehicle  seat  in  any  position, 
i.e.,  any  seat  track  location,  any  seat 
height,  any  seat  back  panel. 

522.2.2.2  Place  the  Part  572  Hybrid 
in  3-year  old  child  dummy  on  the  right 
front  passenger  seat,  or  on  the  floor  in 
front  of  the  right  front  passenger  seat,  as 
appropriate,  in  any  of  the  following 
positions  (without  using  a  forward- 
facing  child  seat  or  booster  seat  or  the 
vehicle's  seat  belts): 

(a)  Sitting  on  seat  with  back  against 
seat: 

(1)  Position  the  dimimy  in  the  seated 
position  and  place  it  on  the  right  front 
passenger  seat; 

(2)  The  upper  torso  of  the  dummy 
rests  against  the  seat  back.  In  the  case 
of  vehicles  equipped  with  bench  seats, 
the  midsagittal  plane  of  the  dummy  is 
vertical  and  parallel  to  the  vehicle's 
longitudinal  centerline  and  the  same 
distance  from  the  vehicle's  longitudinal 
centerline  as  the  center  of  the  steering 
wheel  rim.  In  the  case  of  vehicles 
equipped  with  bucket  seats,  the 
midsagittal  plane  of  the  dummy  is 
vertical  and  coincides  with  the 
longitudinal  centerline  of  the  bucket 
seat.  The  dummy's  femurs  are  against 
the  seat  cushion. 

(3)  Allow  the  lower  legs  of  the 
dummy  to  extend  off  the  surface  of  the 
seat.  If  positioning  the  dummy's  lower 
legs  is  prevented  by  contact  with  the 
instrument  panel,  rotate  the  lower  leg 
toward  the  floor. 

(4)  Position  the  diunmy's  upper  arms 
down  until  they  contact  the  seat. 

(b)  Sitting  on  seat  with  back  not 
against  seat: 


(1)  Position  the  dummy  in  the  seated 
position  and  place  the  dummy  in  the 
right  front  passenger  seat. 

(2)  In  the  case  of  vehicles  equip]}ed 
with  bench  seats,  the  midsagittal  plane 
of  the  dummy  is  vertical  and  parallel  to 
the  vehicle's  longitudinal  centerline  and 
the  same  distance  from  the  vehicle's 
longitudinal  centerline  as  the  center  of 
the  steering  wheel  rim.  In  the  case  of 
vehicles  equipped  with  bucket  seats,  the 
midsagittal  plane  of  the  dummy  is 
vertical  and  coincides  with  the 
longitudinal  centerline  of  the  bucket 
seat.  The  horizontal  distance  from  the 
dummy's  back  to  the  seat  back  is  no  less 
than  25  mm  (1  inch)  and  no  more  than 
150  mm  (6  inches),  as  measured  from 
the  dummy's  mid-sagittal  plane  at  the 
mid-sternum  level. 

(3)  Lower  the  dummy's  upper  legs 
and  dummy's  femurs  against  the  seat 
cushion. 

(4)  Allow  the  lower  limbs  of  the 
dummy  to  extend  off  the  surface  of  the 
seat. 

(5)  Rotate  the  dummy's  lower  arms 
imtil  the  dummy's  hands  come  to  rest 
on  the  seat. 

(c)  Sitting  on  seat  edge  with  hands  on 
the  instrument  panel  (This  test  is 
conducted  with  the  seat  in  any  seat 
track  positions  that  permit  the  dimimy's 
hands  to  be  placed  on  the  instrument 
panel.): 

(1)  Position  the  dimimy  in  the  seated 
position  and  place  it  on  the  right  front 
passenger  seat  with  the  dummy's  legs 
positioned  90  degrees  (i.e.,  right  angle) 
from  the  horizontal. 

(2)  Position  the  duirmiy  forward  in  the 
seat  such  that  the  lower  legs  rest  against 
the  front  of  the  seat  with  the  spine  in 
the  vertical  direction.  If  the  dummy's 
feet  contact  the  floorboard,  rotate  the 
lower  legs  forward  until  the  dummy  is 
resting  on  the  seat  with  the  feet 
positioned  flat  on  the  floorboard  and  the 
dummy  spine  vertical. 

(3)  Eixtend  the  dummy's  arms  directly 
in  front  of  the  dummy  parallel  to  the 
floor  of  the  vehicle. 

(4)  Lower  the  dummy's  arms  such  that 
they  contact  the  instnmient  panel. 

(d)  Sitting  on  seat  edge,  spine  vertical, 
hands  by  the  dummy's  side: 

(1)  Position  the  dummy  in  the  seated 
position  and  place  it  on  die  right  front 
passenger  seat  with  the  dummy's  legs 
positioned  90  degrees  (i.e.,  right  angle) 
from  the  horizontal. 

(2)  Position  the  dummy  forward  in  the 
seat  such  that  the  lower  legs  rest  against 
the  front  of  the  seat  with  the  spine  in 
the  vertical  direction.  If  the  dummy's 
feet  contact  the  floorboard,  rotate  the 
lower  legs  forward  imtil  the  dummy  is 
resting  on  the  seat  with  the  feet 


positioned  flat  on  the  floorboard  and  the 
dtunmy  spine  vertical. 

(3)  Extend  the  dummy's  arms  directly 
in  front  of  the  dummy  parallel  to  the 
floor  of  the  vehicle. 

(4)  Lower  the  dummy's  arms  such  that 
they  contact  the  seat. 

(e)  Sitting  back  in  the  seat  and  leaning 
on  the  right  front  passenger  door: 

(1)  Position  the  dummy  in  the  seated 
position  and  place  the  dummy  in  the 
right  front  passenger  seat. 

(2)  Place  the  dimimy's  lower  torso  on 
the  outboard  portion  of  the  seat  with  the 
dummy's  back  against  the  seat  back  and 
the  dummy's  upper  legs  resting  on  the 
seat  cushion. 

(3)  Allow  the  lower  legs  of  the 
dummy  to  extend  off  the  surface  of  the 
seat.  If  positioning  the  dummy's  lower 
legs  is  prevented  by  contact  with  the 
instrument  panel,  rotate  the  lower  leg 
toward  the  floor. 

(4)  Position  the  dimimy's  upper  arms 
against  the  seat  back  by  rotating  the 
dummy's  upper  arms  toward  the  seat 
back  until  they  make  contact. 

(5)  Rotate  the  dummy's  lower  arms 
down  until  they  contact  the  seat. 

(6)  Lean  the  dummy  against  the 
outboard  door. 

(f)  Standing  on  seat,  facing  forward: 

(1)  Position  the  dummy  in  the 
standing  position.  The  arms  are  at  any 
position. 

(2)  Center  the  dummy  on  the  right 
front  passenger  seat  cushion  facing  the 
front  of  the  vehicle  while  placing  the 
heels  of  the  dummy  feet  in  contact  with 
the  seat  back. 

(3)  Rest  the  dummy  against  the  seat 
back. 

(g)  Standing  on  seat,  facing  rearward: 

(1)  Position  the  dummy  in  the 
standing  position.  The  arms  are  at  any 
position. 

(2)  Center  the  dummy  on  the  right 
bom  passenger  seat  cushion  facing  the 
rear  of  the  vehicle  while  placing  the  toes 
of  the  dummy  feet  in  contaa  with  the 
seat  back. 

(3)  Rest  the  dummy  against  the  seat 
back. 

(h)  Kneeling  on  seat,  facing  forward: 

(1)  Place  the  dummy  in  a  kneeling 
position  by  rotating  the  diunmy's  lower 
legs  90  degrees  behind  the  dummy 
(from  the  standing  position). 

(2)  Place  the  kneeling  dummy  in  the 
right  front  passenger  seat  with  the 
dummy  facing  the  front  of  the  vehicle. 
Position  the  dummy  such  that  the 
dummy  toes  are  in  contact  vdth  the  seat 
back.  'The  arms  are  at  any  position. 

(i)  Kneeling  on  seat,  facing  rearward: 
(1)  Place  the  dummy  in  a  kneeling 
position  by  rotating  the  dummy's  lower 
legs  90  degrees  behind  the  dummy 
(from  the  standing  position). 
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(2)  Place  the  kneeling  dununy  in  the 
right  front  passenger  seat  with  the 
dummy  facing  the  rear  of  the  vehicle. 
Position  the  dummy  such  that  the 
dummy's  head  is  in  contact  with  the 
seat  back.  The  arms  are  at  any  position. 

(j)  Standing  on  floor  (This  test  is  only 
conducted  with  the  seat  in  its  rearmost 
track  position.): 

(1)  Position  the  dummy  in  the 
standing  position. 

(2)  Place  the  dummy  standing  on  the 
floor  in  front  of  the  right  front  passenger 
seat,  facing  forward  and  with  the 
dummy's  midsaggital  plane  parallel  to 
the  longitudinal  plane  through  the 
centerline  of  the  vehicle  and  including 
the  geometric  center  of  the  air  bag  cover, 
in  any  position  from  the  one  where  the 
dummy  contacts  the  instrument  panel 
rearwards  to  the  one  where  the  dummy 
contacts  the  seat.  The  arms  are  at  any 
position. 

(k)  Lying  on  seat  (This  test  is  only 
conducted  with  the  seat  in  the  position 
specified.): 

(1)  Lay  the  dummy  on  the  right  fit)nt 
passenger  seat  such  that  the  following 
criteria  are  met: 

(A)  The  mid-sagittal  plane  of  the 
dummy  is  horizontal, 

(B)  The  dummy's  spine  is 
perpendicular  to  the  vehicle 
longitudinal  axis, 

(C)  Upper  arms  are  parallel  to  dtmimy 
spine, 

(D)  A  plane  passing  through  the  two 
shoulder  joints  of  the  dummy  is  vertical 
and  intersects  the  geometric  center  of 
the  seat  bottom  (the  seat  bottom  is  the 
plan  view  part  of  the  seat  from  the 
forward  most  part  of  the  seat  back  to  the 
forward  most  part  of  the  seat), 

(E)  The  anterior  of  the  dummy  is 
facing  the  vehicle  front,  and 

(F)  Leg  position  is  not  set  and  can  be 
articulated  to  fit  above  conditions. 

(2)  Adjustable  seats  are  in  the 
adjustment  position  midway  between 
the  forwardmost  and  rearmost  positions, 
and  if  separately  adjustable  in  a  vertical 
direction,  are  at  the  lowest  position.  If 
an  adjustment  position  does  not  exist 
midway  between  the  forwardmost  and 
rearmost  positions,  the  closest 
adjustment  position  to  the  rear  of  the 
midpoint  is  used. 

(3)  Position  the  dummy  so  that  the  top 
of  dummy  head  is  within  10  mm  of  the 
vehicle  side  door  structure. 

(4)  Rotate  upper  legs  toward  chest  of 
dunrniy  and  rotate  lower  legs  against  the 
upper  legs. 

(5)  Place  dummy  upper  left  arm 
parallel  with  the  vehicle  transverse 
plane  and  the  lower  arm  90°  to  the 
upper  arm.  Rotate  lower  arm  down 
about  the  elbow  joint  until  movement  is 


obstructed.  Final  position  should 
resemble  a  fetal  position. 
(1)  Low  risk  deployment  test  position 

1.  The  procedure  for  determining  this 
position  is  set  forth  in  S22.4.2. 

(m)  Low  risk  deployment  test  position 

2.  The  procedure- for  determining  this 
position  is  set  forth  in  S22.4.3. 

(n)  Sitting  on  seat  edge,  head 
contacting  the  mid-face  of  the 
instrument  panel. 

(1)  Locate  and  mark  the  center  point 
of  the  dummy's  rib  cage  or  sternum 
plate.  (The  vertical  mid-point  on  the 
mid-sagittal  plane  of  the  frontal  chest 
plate  of  the  dummy).  This  will  be 
referred  to  as  "Point  A." 

(2)  Locate  the  point  on  the  air  bag 
module  cover  that  is  the  geometric 
center  of  the  air  bag  module  cover.  This 
will  be  referred  to  as  "Point  B". 

(3)  Locate  the  horizontal  plane  that 
passes  through  Point  B.  This  will  be 
referred  to  as  "Plane  1". 

(4)  "Plane  2"  to  defined  as  the  vertical 
plane  which  passes  through  Point  B  and 
is  parallel  to  the  vehicle  longitudinal 
axis. 

(5)  Move  the  passenger  seat  to  the  full 
rearward  seating  position. 

(6)  Place  the  dummy  in  the  fitint 
passenger  seat  such  that: 

(A)  Point  A  is  located  in  Plane  2. 

(B)  A  vertical  plane  through  the 
shoulder  joints  of  the  dummy  is  at  90° 
to  the  longitudinal  axis  of  the  vehicle. 

(C)  The  lower  legs  are  positioned  90° 
(right  angle)  from  horizontal. 

(D)  The  dtunmy  is  positioned  forward 
in  the  seat  such  the  lower  legs  rest 
against  the  front  of  the  seat  and  such 
that  the  dummy's  upper  spine  plate  is 
0°  forward  (toward  front  of  vehicle)  of 
the  vertical  position. 

(7)  Rotate  dummy's  torso  by  applying 
a  force  towards  the  bont  of  the  vehicle 
on  the  spine  of  the  dimimy  between  the 
shoulder  joints.  Continue  applying  force 
until  head  C.G.  is  in  Plane  1,  or  spine 
angle  at  the  upper  spine  plate  is  45°, 
whichever  produces  the  greatest 
rotation. 

(8)  Move  seat  forward  imtil  contact 
with  the  forward  structure  of  the 
vehicle,  or  seat  is  full  forward, 
whichever  occurs  first. 

(9)  To  keep  dummy  in-position,  a 
thread  with  a  maximum  breaking 
strength  of  311  N  (70  pounds)  that  does 
not  interfere  with  the  suppression 
device  may  be  used  to  hold  dummy. 

(0)  Kneeling  on  the  floor. 

(1)  Locate  and  mark  the  center  point 
of  the  dummy's  chest/rib  plate.  (The 
vertical  mid-point  on  the  mid-sagittal 
plane  of  the  frontal  chest  plate  of  the 
dummy).  This  will  be  referred  to  as 
"Point  A". 

(2)  Locate  the  point  on  the  air  bag 
module  cover  that  is  the  geometric 


center  of  the  air  bag  module  cover.  This 
will  be  referred  to  as  "Point  B". 

(3)  Determine  the  height  of  this  point 
above  the  floorboard  of  the  vehicle.  This 
height  defines  a  horizontal  plane  that 
passes  through  Point  B.  This  will  be 
referred  to  as  "Plane  1". 

(4)  A  second  plane,  "Plane  2",  to  be 
defined  as  a  vertical  plane  which  passes 
through  Point  B. 

(5)  Move  the  passenger  seat  to  the  full 
rearward  seating  position. 

(6)  Remove  the  dummy  lower  legs  at 
the  knee  joint. 

(7)  Center  the  dununy  laterally  so  that 
Point  A  is  coincident  with  Plane  2  and 
the  upper  spine  plate  is  in  a  vertical 
position. 

(8)  With  the  use  of  spacers  (wooden 
or  foam  blocks,  etc.)  position  the 
dununy  in  a  seated  position  with  the  H- 
point  located  165  mm  ±10  mm  (6.5 
inches  ±  0.4  inches)  above  the  floor  of 
the  vehicle.  Maintain  the  upper  spine 
plate  orientation. 

(9)  Position  the  upper  leg  90°  to  the 
spine. 

(10)  Move  the  dummy  forward  until 
contact  is  made  with  the  forward 
structure  of  the  vehicle.  If  necessary,  the 
upper  torso  can  be  tethered  with  a 
thread  with  a  maximimi  breaking 
strength  of  311  N  (70  pounds).  Care 
should  be  taken  that  any  such  tether  is 
not  situated  anywhere  within  the 
deployment  envelope  of  the  air  bag. 

(11)  Position  the  arms  parallel  to  the 
spine/torso  of  the  dummy. 

(p)  Sitting  on  seat  edge,  head 
contacting  the  lower-face  of  the 
instrument  panel. 

(1)  Locate  and  mark  the  center  point 
of  the  dummy's  rib  cage  or  sternum 
plate.  (The  vertical  mid-point  on  the 
mid-sagittal  plane  of  the  frontal  chest 
plate  of  the  dummy).  This  will  be 
referred  to  as  "Point  A." 

(2)  Locate  the  point  on  the  air  bag 
module  cover  that  is  the  geometric 
center  of  the  air  bag  module  cover.  This 
will  be  referred  to  as  "Point  B". 

(3)  Locate  the  horizontal  plane  that 
passes  through  Point  B.  This  will  be 
referred  to  as  "Plane  1". 

(4)  "Plane  2"  is  defined  as  the  vertical 
plane  which  passes  through  Point  B  and 
is  parallel  to  the  vehicle  longitudinal 
axis. 

(5)  Move  the  passenger  seat  to  the  full 
rearward  seating  position. 

(6)  Place  the  aimuny  in  the  front 
passenger  seat  such  that: 

(A)  Point  A  is  located  in  Plane  2. 

(B)  A  vertical  plane  through  the 
shoulder  joints  of  the  dummy  is  at  90° 
to  the  longitudinal  axiis  of  the  vehicle. 

(C)  The  lower  legs  are  positioned  90° 
(right  angle)  from  horizontal. 

(D)  The  dummy  is  positioned  forward 
in  the  seat  such  that  die  lower  legs  rest 
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against  the  fit>nt  of  the  seat  and  such 
that  the  d\mimy's  upper  spine  plate  is 
0  degrees  ±2  degrees  forward  (toward 
front  of  vehicle)  of  the  vertical  position. 

(7)  Rotate  dummy's  torso  by  applying 
a  force  towards  the  front  of  the  vehicle 
on  the  spine  of  the  dimimy  between  the 
shoulder  joints.  Continue  applying  force 
until  head  C.G.  is  in  Plane  1.  or  spine 
angle  at  the  upper  spine  plate  is  75 
degrees  ±2  degrees,  whicnever  produces 
the  greatest  rotation. 

(SlMove  seat  forward  until  contact 
with  the  forward  structure  of  the 
vehicle,  or  seat  is  full  forward, 
whichever  occurs  first. 

(9)  To  keep  dummy  in-position,  a 
thread  with  a  maximum  breaking 
strength  of  311  N  (70  pounds)  that  does 
not  interfere  with  the  suppression 
device  may  be  used  to  hold  dummy. 

522.2.2.3  Close  all  vehicle  doors. 

522.2.2.4  Monitor  the  telltale  light  to 
check  whether  the  air  bag  is  deactivated, 
i.e.,  the  light  must  be  illuminated. 

522.3  Rough  road  tests  of  automatic 
suppression  feature,  during  which  the 
passenger  air  bag  must  be  deactivated. 

522.3.1  Following  completion  of  any 
of  the  tests  specified  in  S22.2,  and 
without  changing  the  position  of  the 
vehicle  seat  or  the  dummy,  drive  or 
move  the  vehicle  at  any  speed  up  to  40 
km/h  (25  mph)  for  any  distance  over 
any  of  the  types  of  road  surfaces 
specified  in  S20.4.4.  (The  vehicle  may 
be  moved  by  any  external  source  to 
protect  the  driver  from  a  dummy  that 
could  fall  over.) 

522.3.2  Monitor  the  telltale  fight 
during  the  test  to  check  whether  the  air 
bag  remains  deactivated  throughout  the 
test,  i.e.,  the  light  must  remain 
illuminated. 

522.4  Low  risk  deployment  test 
(Hybrid  HI  3-year-old  child  dummy). 

522.4.1  Position  the  dummy 
according  to  any  of  the  following 
positions:  Position  1  (S22.4.2)  or 
Position  2  (S22.4.3). 

522.4.2  Position  1. 

522.4.2.1  Locate  and  mark  the  center 
point  of  the  dummy's  rib  cage  or 
sternum  plate  (the  vertical  mid-point  on 
the  mid-sagittal  plane  of  the  frontal 
chest  plate  of  the  dummy).  This  will  be 
referred  to  as  "Point  A." 

522.4.2.2  Locate  the  point  on  the  air 
bag  module  coverthat  is  the  geometric 
center  of  the  air  bag  module  cover.  Tliis 
is  referred  to  as  "Point  B." 

522.4.2.3  Locate  the  horizontal 
plane  that  passes  through  Point  B.  This 
will  be  referred  to  as  "Plane  1." 

522.4.2.4  Locate  the  vertical  plane 
parallel  to  the  vehicle  longitudinal  axis 
and  passing  through  Point  B.  This  will 
be  referred  to  as  "Plane  2." 

522.4.2.5  Move  the  passenger  seat  to 
the  full  rearward  track  seating  position. 


Place  the  seat  back  in  the  nominal 
upright  position  as  specified  by  the 
vehicle  manufacturer. 

522.4.2.6  Place  the  dummy  in  the 
front  passenger  seat  such  that: 

522.4.2.6.1  Point  A  is  located  in 
Plane  2. 

522.4.2.6.2  A  vertical  plane  through 
the  dummy  shoulder  joints  is  at  90 
degrees  to  the  longitudinal  axis  of  the 
vehicle. 

522.4. 2.6.3  The  lower  legs  are 
positioned  90  degrees  to  the  upper  legs. 

522.4.2.6.4  The  dimimy  is 
positioned  forward  in  the  seat  such  that 
the  dummy's  upper  spine  plate  is  0 
degrees  ±  2  degrees  forward  (toward 
front  of  vehicle)  of  the  vertical  position, 
and  the  lower  legs  rest  against  the  front 
of  the  seat. 

522.4.2.7  Move  the  dummy  forward 
until  the  upper  torso  or  head  of  the 
dummy  makes  contact  with  the  forward 
structure  of  the  vehicle. 

522.4.2.8  Once  contact  is  made,  as 
outlined  in  paragraph  S22.4.2.7,  the 
dummy  is  then  raised  vertically  imtil 
Point  A  lies  within  Plane  1  (the  vertical 
height  to  the  center  of  the  air  bag)  or 
until  a  minimum  clearance  of  6  mm 
(0.25  inches)  between  the  dummy  head 
and  the  windshield  is  attained. 

522.4.2.9  Position  the  upper  arm 
parallel  to  the  spine  and  rotate  the  lower 
arm  forward  (at  the  elbow  joint) 
sufficiently  to  prevent  contact  with  or 
support  from  the  seat. 

522.4.2.10  Position  the  lower  limbs 
of  the  dummy  so  that  the  feet  rest  flat 
on  the  floorboard  (or  the  feet  are 
positioned  parallel  to  the  floorboard)  of 
the  vehicle. 

522.4.2.11  Support  the  dummy  so 
that  there  is  minimum  interference  with 
the  full  rotational  and  translational 
freedom  for  the  upper  torso  of  the 
dummy. 

522.4.2.11.1  The  stature  of  the  3 
year  old  child  dummy  is  such  that  an 
upright  standing  posture  is  often 
possible.  If  additional  height  is  required, 
the  dummy  is  raised  with  the  use  of 
spacers  (foam  blocks,  etc.)  placed  on  the 
floor  of  the  vehicle. 

822.4.2.11.2  If  necessary,  the  upper 
torso  is  tethered  with  a  thread  with  a 
maximum  breaking  strength  of  311  N 
(70  poimds).  Care  should  be  taken  that 
any  such  tether  is  not  situated  in  the  air 
bag  deployment  envelope. 

522.4.2. 1 2  In  calculation  of  the 
injury  criteria  as  specified  in  paragraph 
82 1.5.  data  are  truncated  prior  to 
dununy  interaction  with  vehicle 
components  after  the  dummy's  head  is 
clear  of  the  air  bag. 

S22.4.3    Position  2. 
822.4.3.1    Locate  and  mark  the  center 
point  of  the  dummy's  chest/rib  plate 


(the  vertical  mid-point  on  the  mid- 
sagittal  plane  of  the  frontal  chest  plate 
of  the  dununy).  This  will  be  referred  to 
as  "Point  A." 

822.4.3.2  Locate  the  point  on  the  air 
bag  module  cover  that  is  the  geometric 
•center  of  the  air  bag  module  cover.  This 

will  be  referred  to  as  "Point  B."  Locate 
the  vertical  plane  which  passes  through 
Point  B  and  is  parallel  to  the  vehicle 
longitudinal  axis.  This  will  be  referred 
to  as  "Plane  2." 

822.4.3.3  Move  the  passenger  seat  to 
the  full  rearward  seating  position. 

822.4.3.4  Place  the  dummy  in  the 
bovA  passenger  seat  such  that: 

822.4.3.4.1  Point  A  is  located  in 
Plane  2. 

822.4.3.4.2  A  vertical  plane  through 
the  shoulder  joints  of  the  dummy  is  at 
90  degrees  to  the  longitudinal  axis  of  the 
vehicle. 

822.4.3.4.3  The  lower  legs  are 
positioned  90  degrees  (right  angle)  fitim 
horizontal. 

822.4.3.4.4  The  dummy  is 
positioned  forward  in  the  seat  such  that 
the  lower  legs  rest  against  the  frtsnt  of 
the  seat  and  such  that  the  dummy's 
upper  spine  plate  is  0  degrees  ±  2 
degrees  forward  (toward  ftx>nt  of 
vehicle)  of  the  vertical  position.  Note: 
For  some  seats,  it  may  not  be  possible 
to  fully  seat  the  dummy  with  the  lower 
legs  in  the  prescribed  position.  In  this 
situation,  rotate  the  lower  legs  forward 
imtil  the  dummy  is  resting  on  the  seat 
with  the  feet  positioned  flat  on  the 
floorboard  and  the  dummy's  upper 
spine  plate  is  0  degrees  ±  2  degrees 
forward  (toward  the  front  of  vehicle)  of 
the  vertical  position. 

822.4.3.5  Move  the  seat  forward, 
while  maintaining  the  upper  spine  plate 
orientation  until  some  portion  of  the 
dununy  contacts  the  forward  structure 
of  the  vehicle. 

822.4.3.5.1  If  contact  has  not  been 
made  with  the  forward  structure  of  the 
vehicle  at  the  full  forward  seating 
position  of  the  seat,  slide  the  dummy 
forward  on  the  seat  until  contact  is 
made.  Maintain  the  upper  spine  plate 
orientation. 

822.4.3.5.2  Once  contact  is  made, 
rotate  the  dummy  forward  until  the 
head  and/or  upper  torso  are  in  contact 
with  the  instrument  panel  of  the 
vehicle.  Rotation  is  achieved  by 
applying  a  force  towards  the  front  of  the 
vehicle  on  the  spine  of  the  dummy 
between  the  shoulder  joints. 

822.4.3.5.3  The  upper  legs  are 
rotated  dowmward  and  the  lower  legs 
and  feet  are  rotated  rearward  (toward 
the  rear  of  vehicle)  so  as  not  to  impede 
the  rotation  of  the  head/torso  into  the 
forward  structures  of  the  vehicle. 
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522.4.3.5.4  The  legs  are  repositioned 
so  that  the  feet  rest  flat  on  (or  parallel 
to)  the  floorboard  with  the  ankle  joint 
positioned  as  nearly  as  possible  to  the 
midsaggital  plane  of  the  dummy. 

522.4.3.5.5  If  necessary,  the  upper 
torso  is  tethered  with  a  thread  with  a 
maximum  breaking  strength  of  311  N 
(70  pounds)  and/or  wedge  under  the 
dummy's  pelvis.  Care  should  be  taken 
that  any  such  tether  is  not  situated 
anywhere  within  the  deplojonent 
envelope  of  the  air  bag.  Note:  If  contact 
with  the  dash  cannot  be  made  by  sliding 
the  dummy  forward  in  the  seat,  then 
place  the  dummy  in  the  forward-most 
position  on  the  seat  which  will  allow 
the  head/upper  torso  to  rest  against  the 
instrument  panel  of  the  vehicle. 

522. 4.3.6  Position  the  upper  arms 
parallel  to  the  upper  spine  plate  and 
rotate  the  lower  arm  forward  sufficiently 
to  prevent  contact  with  or  support  from 
the  seat. 

522.4.3.7  In  calculation  of  the  injury 
criteria  as  specified  in  paragraph  S21.5, 
data  are  truncated  prior  to  dummy 
interaction  with  vehicle  components 
after  the  dummy's  head  is  clear  of  the 
air  bag. 

522.4.4  Deploy  the  right  front 
passenger  air  bag  system.  If  the  air  bag 
contains  a  multistage  inflator,  any  stage 
is  flred  that  may  deploy  in  crashes 
below  32  km/h  (20  mph)  (the  agency  is 
also  considering  a  range  of  speeds  above 
and  below  this  value),  under  the  test 
procedure  specified  in  S22.5. 

522.4.5  Determine  whether  the 
injury  criteria  specified  in  S21.5  of  this 
standard  are  met. 

S22.5     Test  procedure  for 
determining  stages  of  air  bags  subject  to 
low  risk  deployment  test  requirement.  In 
the  case  of  an  air  bag  with  a  multistage 
inflator,  any  stage(s)  that  fire  in  any  of 
the  following  tests  are  subject  to  the  low 
risk  deployment  test  requirement. 

522.5.1  Rigid  barrier  test.  Impact  the 
vehicle  traveling  longitudinally  forward 
at  any  speed,  up  to  and  including  32 
km/h  (20  mph)  [the  agency  is  also 
considering  a  range  of  speeds  above  and 
below  this  value],  into  a  fixed  collision 
barrier  that  is  perpendicular  to  the  line 
of  tjavel  of  the  vehicle,  or  at  any  angle 
up  to  30  degrees  from  the  perpendicular 
to  the  line  of  travel  of  the  vehicle  under 
the  applicable  conditions  of  S8  of  this 
standard. 

522.5.2  Offset  frontal  deformable 
barrier  test.  Impact  the  vehicle  traveling 
longitudinally  forward  at  any  speed,  up 
to  and  including  32  km/h  (20  mph)  [the 
agency  is  also  considering  a  range  of 
speeds  above  and  below  this  value],  into 
a  fixed  offset  deformable  barrier  under 
the  conditions  specified  in  S18.2  of  this 
standard. 


S22.5.3    Pole  test.  Impact  the  vehicle 
traveling  longitudinally  forward  at  any 
speed,  up  to  and  including  32  km/h  (20 
mph)  [the  agency  is  also  considering  a 
range  of  speeds  above  and  below  this 
value],  into  a  fixed  cylindrical  pole  with 
a  diameter  of  255  ±  15  mm  (10  ±  0.6 
inches),  under  the  applicable  conditions 
of  S8  of  this  standard.  The  vehicle 
impact  point  is  at  any  point  on  the  front 
of  the  vehicle  that  is  within  the  middle 
80  percent  of  the  width  of  the  vehicle. 

S23    Requirements  using  6  year  old 
child  dummies. 

523.1  Each  vehicle  shall,  at  the 
option  of  the  manufacturer,  meet  the 
requirements  specified  in  S23.2,  S23.3, 
or  S23.4,  under  the  test  procedures 
specified  in  S24,  except  that,  at  the 
option  of  the  manufacturer,  the  vehicle 
may  instead  meet  the  requirements 
specified  in  S27  or  S29. 

523.2  Option  1— Automatic 
suppression  feature  that  always 
suppresses  the  air  bag  when  a  child  is 
present.  Each  vehicle  shall  meet  the 
requirements  specified  in  S23.2.1 
through  S23.2.2. 

523.2.1  The  vehicle  shall  be 
equipped  with  an  automatic 
suppression  feature  for  the  passenger  air 
bag  which  results  in  deactivation  of  the 
air  bag  as  part  of  each  of  the  static  tests 
specified  in  S24.2,  activation  of  the  air 
bag  after  each  of  the  static  tests  (using 

a  5th  percentile  adult  female  dummy) 
specified  in  S20.3,  deactivation  of  the 
air  bag  throughout  the  rough  road  tests 
(using  a  6-year-old  child  dummy] 
specified  in  S24.3,  and  activation  of  the 
air  bag  throughout  the  rough  road  tests 
(using  a  5th  percentile  adult  female 
dummy)  specified  in  S20.5. 

523.2.2  The  vehicle  shall  be 
equipped  with  a  telltale  light  on  the 
instrument  panel  meeting  the 
requirements  specified  in  S19.2.2. 

523.3  Option  2— Automatic 
suppression  feature  that  suppresses  the 
air  bag  when  an  occupant  is  out  of 
position. 

523.3.1  The  vehicle  shall  be 
equipped  with  an  automatic 
suppression  feature  for  the  passenger  air 
bag  which  meets  the  requirements 
specified  in  S27. 

523.3.2  The  vehicle  shall  be 
equipped  with  a  telltale  light  on  the 
instrument  panel  meeting  the 
requirements  specified  in  S19.2.2. 

523.4  Option  3— Low  risk 
deployment.  Each  vehicle  shall  meet  the 
injury  criteria  specified  in  S23.5  of  this 
standard  when  the  passenger  air  bag  is 
statically  deployed  in  accordance  with 
the  procedures  specified  in  S24  of  this 
standard. 

523.5  Injury  criteria  (Hybrid  HI  6- 
year  old  child  dummy). 


523.5.1  All  portions  of  the  test 
dummy  shall  be  contained  within  the 
outer  surfaces  of  the  vehicle  passenger 
compartment  throughout  the  test. 

523.5.2  The  resultant  acceleration  at 
the  center  of  gravity  of  the  head  shall  be 
such  that  the  expression: 


t,  -t,)-''! 
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shall  not  exceed  1,000  where  a  is  the 
resultant  acceleration  expressed  as  a 
multiple  of  g  (the  acceleration  of 
gravity),  and  ti  and  t2  are  any  two  points 
in  time  during  the  crash  of  the  vehicle 
which  are  separated  by  not  more  than  a 
36  millisecond  time  interval. 
[Proposed  Alternative  One — Chest 
includes  requirements  for  chest 
acceleration  (proposed  S23.5.3),  chest 
deflection  (proposed  S23.5.4)  and 
Combined  Thoracic  Index  (proposed 
S23.5.5:  Proposed  Alternative  Two — 
Chest  includes  requirements  for  chest 
acceleration  and  chest  deflection] 

523.5.3  The  resultant  acceleration 
calculated  from  the  output  of  the 
thoracic  instrumentation  shown  in 
drawing  [a  drawing  incorporated  by 
reference  in  Part  572  would  be 
identified  in  the  final  rule]  shall  not 
exceed  60  g's,  except  for  intervals  whose 
cumulative  duration  is  not  more  than  3 
milliseconds. 

523.5.4  Compression  deflection  of 
the  sternum  relative  to  the  spine,  as 
determined  by  instrumentation  [a 
drawing  incorporated  by  reference  in 
Part  572  would  be  identified  in  the  final 
rule]  shall  not  exceed  47  mm  (1.9 
inches). 

523.5.5  Combined  Thoracic  Index 
(CTI)  shall  not  exceed  1.0.  The  equation 
for  calculating  the  CTI  criterion  is  given 
by 

CTI=(A™„/Ai„,)  +  (D„„/Di™) 
where  Am,  and  Dim  are  intercept  values 
defined  as  Am  =  85  g's  for  spine 
acceleration  intercept,  and  Dim  =  63 
mm  (2.5  in.)  for  sternal  deflection 
intercept. 
Calculation  of  CTI  requires 
measurement  of  upper  spine  triaxial 
acceleration  filtered  at  SAE  class  180 
and  sternal  deflection  filtered  at  SAE 
class  600.  From  the  measured  data,  a  3- 
msec  clip  maximum  value  of  the 
resultant  spine  acceleration  (Amax)  and 
the  maximum  chest  deflection  (Dmu) 
shall  be  determined. 
S23.5.6 

[Proposed  Alternative  One — Neck] 

The  biomechanical  neck  injury 
predictor,  Nij,  shall  not  exceed  a  value 
of  [the  agency  is  considering  values  of 
1.4  and  1.0]  at  any  point  in  time.  The 
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following  procedure  shall  be  used  to 
compute  Nij.  The  axial  force  (Fz)  and 
flexion/extension  moment  about  the 
occipital  condyles  (My)  shall  be  used  to 
calculate  four  combined  injury 
predictors,  collectively  referred  to  as 
Nij.  These  four  combined  values 
represent  the  probability  of  sustaining 
each  of  four  primary  types  of  cervical 
injuries;  namely  tension-extension 
(Nte),  tension-flexion  (Ntf), 
compression-extension  (Nce).  and 
compression-flexion  (Ncf)  injuries. 
Axial  force  shall  be  filtered  at  SAE  class 
1000  and  flexion/extension  moment 
(My)  shall  be  filtered  at  SAE  class  600. 
Shear  force,  which  shall  be  filtered  at 
SAE  class  600,  is  used  only  in 
conjunction  with  the  measured  moment 
to  calculate  the  effective  moment  at  the 
location  of  the  occipital  condyles.  The 
equation  for  calculating  the  Nij  criteria 
is  given  by 

Nij=(Fz/Fzc)  +  (My/Myc) 

where  Fzc  and  Myc  are  critical  values 

corresponding  to: 
Fzc=2900  N  (652  Ibf)  for  tension 
Fzc=2900  N  (652  Ibf)  for  compression 
Myc=125  Nm  (92  Ibf-ft)  for  flexion  about 

occipital  condyles 
Myc=40  Nm  (30  Ibf-ft)  for  extension 

about  occipital  condyles 
Each  of  the  four  Nij  values  shall  be 
calculated  at  each  point  in  time,  and  all 
four  values  shall  not  exceed  [the  agency 
is  considering  values  of  1.4  and  1.0]  at 
any  point  in  time.  When  calculating  Nte 
and  Ntf,  all  compressive  loads  shall  be 
set  to  zero.  Similarly,  when  calculating 
Nce  and  Ncf.  all  tensile  loads  shall  be 
set  to  zero.  In  a  similar  fashion,  when 
calculating  Nte  and  Nce,  all  flexion 
moments  shall  be  set  to  zero.  Likewise, 
when  calculating  Ntf  and  Ncf.  all 
extension  moments  shall  be  set  to  zero. 
[Proposed  Alternative  Two — Neck] 

Neck  injury  criteria.  Using  the  six  axis 
upper  neck  load  cell  [a  drawing 
incorporated  by  reference  in  Part  572 
would  be  identified  in  the  final  rule] 
that  is  mounted  between  the  bottom  of 
the  skull  and  the  top  of  the  neck  as 
shown  in  drawing  [a  drawing 
incorporated  by  reference  in  Part  572 
would  be  identified  in  the  final  rule], 
the  peak  forces  and  moments  measured 
at  the  occipital  condyles  shall  not 
exceed: 

Axial  Tension  =  1490  N  (335  Ibf) 
Axial  Compression  =  1800  N  (405  Ibf) 
Fore-and-Afl  Shear  =  1400  N  (315  Ibf) 
Flexion  Bending  Moment  =  57  Nm  (  42 

Ibf-ft) 
Extension  Bending  Moment  =  17  Nm 

(13  Ibf-ft) 
SAE  Class  1000  shall  be  used  to  filter 
the  axial  tension,  axial  compression, 


and  fore-and-aft  shear.  SAE  Class  600 
shall  be  used  to  filter  the  measured 
moment  and  fore-and-aft  shear  used  to 
compute  the  flexion  bending  moment 
and  extension  bending  moment  at  the 
occipital  condyles. 

S24    Test  procedure  for  S23. 

S24.2    Static  tests  of  automatic 
suppression  feature  which  must  result 
in  deactivation  of  the  passenger  air  bag. 

524.2.1  Except  as  provided  in 
S24.2.2,  all  tests  specified  in  S22  using 
the  3-year-old  Hybrid  III  child  diunmy 
are  conducted  using  the  6-year  old 
Hybrid  III  child  dummy.  However,  for 
tests  specifying  the  use  of  a  forward- 
facing  child  seat  or  booster  seat  any 
such  seat  recommended  for  a  child 
weighing  52  pounds  is  used  instead  of 
a  seat  recommended  for  a  child 
weighing  34  pounds. 

524.2.2  Exceptions. 

524.2.2.1  The  tests  specified  in  the 
following  paragraphs  of  S22  are  not 
conducted  using  the  6-year-old  Hybrid 
ra  child  dummy:  S22.2.2.2(f).  (g).  (h).  (i), 
(j).  (k).  (1)  and  (m). 

524.2.2.2  The  test  specified  in 
S22.2.2.2(o)  is  conducted  using  the  6- 
year-old  Hybrid  in  child  dummy. 
However,  in  positioning  the  6-year-old 
child  dummy,  the  following  procedures 
are  used  in  place  of  those  specified  in 
S22.2.2.2(o)(7)  and  (8): 

(1)  Center  the  diunmy  laterally  so  that 
Point  A  is  coincident  with  Plane  2  and 
the  upper  spine  plate  is  6  degrees  ±  2 
degrees  forward  of  the  vertical  position. 

(2)  With  the  use  of  spacers  (wooden 
blocks,  etc.)  position  the  diunmy  in  a 
seated  position  with  the  H-point  located 
230  mm  (9  inches)  ±  15  mm  (0.6  inches) 
above  the  floor  of  the  vehicle.  Maintain 
the  upper  spine  plate  orientation. 

524.3  Road  tests  of  automatic 
suppression  feature,  during  which  the 
passenger  air  bag  must  be  deactivated. 
All  tests  specified  in  S22  using  the  3- 
year-old  Hybrid  in  child  dummy  are 
conducted  using  the  6-year  old  Hybrid 
in  child  dummy. 

524.4  Low  risk  deployment  test 
(Hybrid  m  6-year  old  child  dummy). 

524.4.1  Position  the  dummy 
according  to  any  of  the  following 
positions:  Position  1  (S24.4.2)  or 
Position  2  (S24.4.3). 

524.4.2  Position  1. 

524.4.2.1  Locate  and  mark  the  center 
point  of  the  dummy's  rib  cage  or 
sternum  plate  (the  vertical  mid-point  on 
the  mid-sagittal  plane  of  the  frontal 
chest  plate  of  the  dummy).  This  will  be 
referred  to  as  "Point  A." 

524.4.2.2  Locate  the  point  on  the  air 
bag  module  cover  that  is  the  geometric 
center  of  the  air  bag  module  cover.  This 
wrill  be  referred  to  as  "Point  B." 


524.4.2.3  Locate  the  horizontal 
plane  that  passes  through  Point  B.  This 
will  be  referred  to  as  "Plane  1." 

524.4.2.4  Locate  the  vertical  plane 
parallel  to  the  vehicle  longitudinal  axis 
and  passing  through  Point  B.  This  will 
be  referred  to  as  "Plane  2." 

524.4.2.5  Move  the  passenger  seat  to 
the  full  rearward  track  seating  position. 
Place  the  seat  back  in  the  nominal 
upright  position  as  specified  by  the 
vehicle  manufacturer. 

524.4.2.6  Place  the  dummy  in  the 
ftont  passenger  seat  such  that: 

524.4.2.6. 1  Point  A  is  located  in 
Plane  2. 

524.4.2.6.2  A  vertical  plane  through 
the  dummy  shoulder  joints  is  at  90 
degrees  to  the  longitudinal  axis  of  the 
vehicle. 

524.4.2.6.3  The  lower  legs  are 
positioned  90  degrees  ±  2  degrees  to  the 
upper  legs. 

524.4.2.6.4  The  dummy  is 
positioned  forward  in  the  seat  such  that 
the  dummy's  upper  spine  plate  is  6 
degrees  ±  2  degrees  forward  (toward 
bont  of  vehicle)  of  the  vertical  position, 
and  the  lower  legs  rest  against  the  front 
of  the  seat  or  the  feet  are  resting  flat  on 
the  floorboard  of  the  vehicle. 

524.4.2.6.5  Mark  this  position,  and 
remove  the  legs  at  the  pelvic  interface. 

524.4.2.7  Move  the  dummy  forward 
until  the  upper  torso  or  head  of  the 
dummy  makes  contact  with  the  forward 
structure  of  the  vehicle. 

524.4.2.8  Once  contact  is  made,  as 
outlined  in  paragraph  S24.4.2.7,the 
dummy  is  then  raised  vertically  until 
Point  A  lies  within  Plane  1  (the  vertical 
height  to  the  center  of  the  air  bag)  or 
until  a  minimum  clearance  of  6  mm 
(0.25  inches)  between  the  dummy  head 
and  windshield  is  attained. 

524. 4.2.9  Position  the  upper  arms 
parallel  to  the  spine  and  rotate  the  lower 
arm  forward  (at  the  elbow  joint) 
sufficiently  to  prevent  contact  with  or 
support  fitjm  the  seat. 

024.4.2.10  Support  the  dummy  so 
that  there  is  minimum  interfierence  with 
the  full  rotational  and  translationaJ 
fi^eedom  for  the  upper  torso  of  the 
dummy. 

S24.4.2.10.1    If  necessary,  the  upper 
torso  is  tethered  with  a  thread  with  a 
maximum  breaking  strength  of  311  N 
(70  pounds).  Care  should  be  taken  that 
any  such  tether  is  not  situated  in  air  bag 
deployment  envelope. 

524.4.2.11  In  calculation  of  the 
injury  criteria  as  specified  in  paragraph 
S23.5,  data  are  truncated  prior  to 
dummy  interaction  with  vehicle 
components  after  the  dummy's  head  is 
clear  of  the  air  bag. 

S24.4.3    Position  2. 
S24.4.3. 1    Locate  and  mark  the  center 
point  of  the  dummy's  chest/rib  plate 
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(the  vertical  mid-point  on  the  mid- 
sagittal  plane  of  the  frontal  chest  plate 
of  the  dummy).  This  will  be  referred  to 
as  "Point  A." 

524.4.3.2  Locate  the  point  on  the  air 
bag  module  cover  that  is  the  geometric 
center  of  the  air  bag  module  cover.  This 
will  be  referred  to  as  "Point  B."  Locate 
the  vertical  plane  which  passes  through 
Point  B  and  is  parallel  to  the  vehicle 
longitudinal  axis.  This  will  be  referred 
to  as  "Plane  2." 

524.4.3.3  Move  the  passenger  seat  to 
the  full  rearward  seating  position. 

524.4.3.4  Place  the  dummy  in  the 
front  passenger  seat  such  that: 

524.4.3.4.1  Point  A  is  located  in 
Plane  2. 

524.4.3.4.2  A  vertical  plane  through 
the  shoulder  joints  of  the  dummy  is  at 
90  degrees  to  the  longitudinal  axis  of  the 
vehicle. 

524.4.3.4.3  The  lower  legs  are 
positioned  90  degrees  (right  angle)  from 
horizontal. 

524.4.3.4.4  The  dummy  is 
positioned  forward  in  the  seat  such  that 
the  lower  legs  rest  against  the  front  of 
the  seat  and  such  that  the  dimimy's 
upper  spine  plate  is  6  degrees  ±  2 
degrees  forward  (toward  front  of 
vehicle)  of  the  vertical  position.  Note: 
For  some  seats,  it  may  not  be  possible 
to  fully  seat  the  dimimy  with  the  lower 
legs  in  the  prescribed  position.  In  this 
situation,  rotate  the  lower  legs  forward 
until  the  dummy  is  resting  on  the  seat 
with  the  feet  positioned  flat  on  the 
floorboard  and  the  dummy's  upper 
spine  plate  is  6  degrees  ±  2  degrees 
forward  (toward  front  of  vehicle)  of  the 
vertical  position. 

524.4.3.5  Move  the  seat  forward, 
while  maintaining  the  upper  spine  plate 
orientation  until  some  portion  of  the 
diunmy  contacts  the  forward  structiue 
of  the  vehicle. 

524.4.3.5.1  If  contact  has  not  been 
made  with  the  forward  structiue  of  the 
vehicle  at  the  full  forward  seating 
position  of  the  seat,  slide  the  dummy 
forward  on  the  seat  until  contact  is 
made.  Maintain  the  upper  spine  plate 
orientation. 

524.4.3.5.2  Once  contact  is  made, 
rotate  the  diunmy  forward  until  the 
head  and/or  upper  torso  are  in  contact 
with  the  dashboard  of  the  vehicle. 
Rotation  is  achieved  by  applying  a  force 
towards  the  front  of  the  vehicle  on  the 
spine  of  the  dummy  between  the 
shoulder  joints. 

524.4.3.5.3  The  lower  legs  and  fieet 
are  rotated  rearward  (toward  rear  of 
vehicle)  so  as  not  to  impede  the  rotation 
of  the  head/torso  into  the  forward 
structures  of  the  vehicle. 

524.4.3.5.4  The  legs  are  repositioned 
so  that  the  feet  rest  flat  on  (or  parallel 


to)  the  floorboard  with  the  ankle  joint 
positioned  as  nearly  as  possible  to  the 
midsaggital  plane  of  the  dummy. 

S24.4.3.5.5    If  necessary,  the  upper 
torso  is  tethered  with  a  thread  with  a 
maximum  breaking  strength  of  311  N 
(70  poimds)  and/or  wedge  under  the 
dummy's  pelvis.  Care  should  be  taken 
that  any  such  tether  is  not  situated 
anywhere  within  the  deployment 
envelope  of  the  air  bag.  Note:  If  contact 
with  the  dash  cannot  be  made  by  sliding 
the  dummy  forward  in  the  seat,  then 
place  the  dummy  in  the  forward-most 
position  on  the  seat  which  will  allow 
the  head/upper  torso  to  rest  against  the 
dashboard  of  the  vehicle. 

524.4.3.6  Position  the  upper  arms 
parallel  to  the  torso  and  rotate  the  lower 
arm  forward  sufficiently  to  prevent 
contact  with  or  support  from  the  seat. 

524.4.3.7  In  calculation  of  the  injury 
criteria  as  speciHed  in  paragraph  S23.S 
of  this  standard,  data  are  truncated  prior 
to  dummy  interaction  with  vehicle 
components  after  the  dummy's  head  is 
clear  of  the  air  bag. 

524.4.4  Deploy  the  right  front 
passenger  air  bag  system.  If  the  air  bag 
contains  a  multistage  inflator,  any  stage 
is  fired  that  may  deploy  in  crashes 
below  32  km/h  (20  mph)  [the  agency  is 
also  considering  a  range  of  speeds  above 
and  below  this  value],  under  the  test 
procedure  specified  in  S22.5  of  this 
standard. 

524.4.5  Determine  whether  the 
injury  criteria  specified  in  S23.5  of  this 
standard  are  met. 

S25    Requirements  using  an  out-of- 
position  5th  percentile  adult  female 
dummy  at  the  driver  position. 

525.1  Each  vehicle  shall,  at  the 
option  of  the  manufacturer,  meet  the 
requirements  specified  in  S25.2  or  S25.3 
of  this  standard,  under  the  test 
procedures  specified  in  S28  of  this 
standard,  except  that,  at  the  option  of 
the  manufacturer,  the  vehicle  may 
instead  meet  the  requirements  specified 
in  S29  of  this  standard. 

525.2  Option  1 — Automatic 
suppression  feature.  Each  vehicle  shall 
meet  the  requirements  specified  in 
S25.2.1  through  S25.2.3. 

525.2.1  The  vehicle  shall  be 
equipped  with  an  automatic 
suppression  feature  for  the  driver  air  bag 
which  results  in  deactivation  of  the  air 
bag  after  each  of  the  static  tests  (using 

a  Sth  percentile  adult  female  dummy) 
specified  in  S26.2  and  activation  of  the 
air  bag  after  each  of  the  static  tests 
specified  in  S26.3  of  this  standard. 

525.2.2  The  vehicle  shall  be 
equipped  with  an  automatic 
suppression  feature  for  the  driver  air  bag 
which  meets  the  requirements  specified 
in  S27  of  this  standard. 


S25.2.3    The  vehicle  shall  be 
equipped  with  a  telltale  light  on  the 
instrument  panel  which  is  illuminated 
whenever  the  driver  air  bag  is 
deactivated  and  not  illuminated 
whenever  the  driver  air  bag  is  activated. 
The  telltale: 

(a)  Shall  be  clearly  visible  from  all 
front  seating  positions; 

(b)  Shall  be  yellow; 

(c)  Shall  have  the-identifying  words 
"DRIVER  AIR  BAG  OFF"  on  the  telltale 
or  within  25  mm  (1  inch)  of  the  telltale; 
and 

(d)  Shall  not  be  combined  with  the 
readiness  indicator  required  by  S4.5.2  of 
this  standard. 

S25.3    Option  2— Low  risk 
deployment.  Each  vehicle  shall  meet  the 
injury  criteria  specified  in  S15.3  of  this 
standard  when  the  passenger  air  bag  is 
statically  deployed  in  accordance  with 
the  procedures  specified  in  S26  of  this 
standard. 

S26    Test  procedure  for  S25  of  this 
standard. 

526. 1  General  provisions.  Tests  ale 
conducted  with  the  engine  operating. 

526. 2  Static  tests  of  automatic 
suppression  feature  which  must  result 
in  deactivation  of  the  driver  air  bag. 

526.2.1  Place  the  Sth  percentile 
adult  female  dummy  in  the  driver 
seating  position.  Position  the  dummy, 
the  seat,  and  the  steering  wheel 
according  to  any  of  the  following 
specifications: 

(a)  The  specifications  set  forth  in 
S26.4  for  Diriver  Position  1; 

(b)  The  specifications  set  forth  in 
S26.4  for  Driver  Position  2. 

526.2.2  Close  all  vehicle  doors. 

526.2.3  Monitor  telltale  light  to 
check  whether  the  air  bag  is  deactivated, 
i.e.,  the  light  must  be  illuminated. 

526.3  Static  tests  of  automatic 
suppression  feature  which  must  result 
in  activation  of  the  driver  air  bag. 

S26. 3 . 1    Test  one — Sth  percentile 
adult  female  dummy. 

526. 3 . 1 . 1  Place  the  driver  seat  in  any 
position,  i.e.,  any  seat  track  location, 
any  seat  height,  any  seat  back  angle. 

526.3.1.2  Place  a  Part  572  Sth 
percentile  aduh  female  test  dummy  at 
the  driver  seating  position  of  a  vehicle 
in  any  of  the  following  positions  (if  the 
dummy's  hands  cannot  reach  the 
steering  wheel  for  a  particular  seat 
location,  the  arms  and  hands  are 
positioned  alongside  the  side  of 
dummy): 

(a)  In  accordance  with  procedures 
specified  in  S16.3  of  this  standard,  to 
the  extent  possible  with  the  seat 
position  that  has  been  selected; 

(b)  In  the  same  position  as  specified 
in  S26.3. 1.2(a)  of  this  standard,  except 
that  the  right  arm  is  gripped  to  the 
steering  wheel  at  any  position; 
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(c)  In  the  same  position  as  specified 
in  S26.3.1.2(a)  of  this  standard,  except 
that  the  left  arm  is  gripped  to  the 
steering  wheel  at  any  position; 

(d)  In  the  same  position  as  specified 
in  S26.3. 1.2(a)  of  this  standard,  except 
that  the  right  and  left  arms  are  gripped 
to  the  steering  wheel  at  any  position. 

526.3.1.3  Close  all  vehicle  doors. 

326. 3 . 1 .4  Monitor  the  telltale  light  to 
check  whether  the  air  bag  is  activated, 
i.e.,  the  light  must  be  off. 

S26.3.2    Test  two— 50th  percentile 
adult  male  dummy. 

526.3.2.1  Place  the  driver  seat  in  any 
position,  i.e;,  any  seat  track  location, 
any  seat  height,  any  seat  back  angle. 

526.3.2.2  Place  a  Part  572  Hybrid  HI 
50th  percentile  adult  male  test  dummy 
at  the  driver  seating  position  of  a 
vehicle  in  any  of  the  following  positions 
(if  the  dummy's  hands  cannot  reach  the 
steering  wheel  for  a  particular  seat 
location,  the  arms  and  hands  are 
positioned  alongside  the  side  of 
dummy): 

(a)  In  accordance  with  procedures 
specified  in  SlO  of  this  standard,  to  the 
extent  possible  with  the  seat  position 
that  has  been  selected; 

(b)  In  the  same  position  as  specified 
in  S26.3. 2.2(a)  of  this  standard,  except 
that  the  right  arm  is  gripped  to  the 
steering  wheel  at  any  position; 

(c)  In  the  same  position  as  specified 
in  S26.3.2.2(a)  of  this  standard,  except 
that  the  left  arm  is  gripped  to  the 
steering  wheel  at  any  position; 

(d)  In  the  same  position  as  specified 
in  S26.3.2.2(a)  of  this  standard,  except 
that  the  right  and  left  arms  are  gripped 
to  the  steering  wheel  at  any  position. 

526.3.2.3  Close  all  vehicle  doors. 

526.3.2.4  Monitor  the  telltale  light  to 
check  whether  the  air  bag  is  activated, 
i.e.,  the  light  must  be  off. 

S26.4    Low  risk  deployment  test. 

526.4.1  Position  tne  dummy 
according  to  any  of  the  following 
positions:  Driver  position  1  (S26.4.2)  or 
Driver  position  2  (S26.4.3). 

526.4.2  Driver  position  1. 
26.4.2.1    Adjust  steering  controls  so 

that  the  steering  wheel  hub  is  at  the 
geometric  center  of  the  locus  it 
describes  when  it  is  moved  through  its 
full  range  of  driving  positions.  If  there 
is  no  setting  at  the  geometric  center, 
position  it  one  setting  lower  than  the 
geometric  center. 

526.4.2.2  Locate  the  point  on  the  air 
bag  module  cover  that  is  the  geometric 
center  of  the  steering  wheel.  This  will 
be  referred  to  as  "Point  B." 

526.4.2.3  Locate  and  mark  the  center 
point  of  the  diunmy's  rib  cage  or 
sternum  plate  (the  vertical  mid-point  on 
the  mid-sagittal  plane  of  the  frontal 
chest  plate  of  the  dummy).  This  will  be 
referred  to  as  "Point  A." 


526.4.2.4  Locate  the  horizontal 
plane  that  passes  through  Point  B.  This 
will  be  referred  to  as  "Plane  1." 

526.4.2.5  Locate  the  vertical  plane  " 
perpendicular  to  Plane  1  and  parallel  to 
the  vehicle  longitudinal  axis  which 
passes  through  Point  B.  This  will  be 
referred  to  as  "Plane  2." 

526.4.2.6  Place  the  dummy  in  the 
front  driver  seat  so  that: 

(a)  Point  A  is  located  in  Plane  2. 

(b)  Seat  position  is  adjusted  during 
placement  to  obtain  the  correct  dummy 
orientation. 

526.4.2.7  The  dummy  is  rotated 
forward  until  the  dummy's  upper  spine 
plate  angle  is  6  degrees  ±  2  degrees 
forward  (toward  the  front  of  the  vehicle) 
of  the  steering  wheel  angle. 

526.4. 2.8  The.height  of  the  dummy 
is  then  adjusted  so  that  the  bottom  of 
the  chin  is  in  the  same  horizontal  plane 
as  the  top  of  the  module  cover  (dummy 
height  can  be  adjusted  using  the  seat 
position  and/or  spacer  blocks).  If  seat 
height  prevents  the  bottom  of  chin  from 
being  in  the  same  horizontal  plane  as 
the  module  cover,  the  dummy  height  is 
adjusted  as  close  to  the  prescribed 
position  as  possible. 

526.4.2.9  Move  dummy  forward 
maintaining  upper  spine  plate  angle  and 
dummy  height  until  head  or  torso 
contact  the  steering  wheel. 

526.4.2.10  If  necessary,  a  thread 
with  a  maximum  breaking  strength  of 
311  N  (70  poimds)  is  used  to  hold  the 
dummy  against  the  steering  wheel.  The 
thread  is  positioned  so  as  to  eliminate 
or  minimize  any  contact  with  the 
deploying  air  bag. 

526.4.2. 11  In  calculation  of  the 
injury  criteria  as  specified  in  paragraph 
Sis. 3,  data  are  truncated  prior  to 
dummy  interaction  with  vehicle 
components  after  the  dummy's  head  is 
clear  ofthe  air  bag. 

S26.4.3    Driver  Position  2. 

526.4.3.1  The  driver's  seat  track  is 
not  specified  and  may  be  positioned  to 
best  facilitate  the  positioning  ofthe 
dummy. 

526.4.3.2  Locate  the  point  on  the  air 
bag  module  cover  that  is  the  geometric 
center  ofthe  steering  wheel.  This  will 
be  referred  to  as  "Point  B." 

526.4.3.3  Locate  and  mark  the  center 
point  of  the  dummy's  rib  cage  or 
sternum  plate  (the  vertical  mid-point  on 
the  mid-sagittal  plane  of  the  frontal 
chest  plate  ofthe  dummy).  This  will  be 
referred  to  as  "Point  A." 

526.4.3.4  Locate  the  horizontal 
plane  that  passes  through  Point  B.  This 
will  be  referred  to  as  "Plane  1." 

526.4.3.5  Locate  the  vertical  plane 
perpendicular  to  Plane  1  which  passes 
through  Point  B.  This  will  be  referred  to 
as  "Plane  2." 


526.4.3.6  Place  the  dummy  in  the 
front  driver  seat  so  that: 

(a)  Point  A  is  located  in  Plane  2. 

(b)  Seat  position  is  adjusted  during 
placement  to  obtain  the  correct  dummy 
orientation. 

526.4.3.7  The  dummy  is  rotated 
forward  until  the  dummy's  upper  spine 
plate  is  6  degrees  ±  2  degrees  forward 
(toward  the  front  of  the  vehicle)  of  the 
steering  wheel  angle. 

526.4.3.8  The  dummy  is  positioned 
so  that  the  center  of  the  chin  is  in 
contact  with  the  uppermost  portion  of 
the  rim  ofthe  steering  wheel.  The  chin, 
is  not  hooked  over  the  top  of  the  rim  of 
the  steering  wheel.  It  is  positioned  to 
rest  on  the  upjjer  edge  ofthe  rim, 
without  loading  the  neck.  If  the  dummy 
head  interferes  with  the  vehicle  upper 
interior  before  the  prescribed  position 
can  be  obtained,  the  dummy  height  is 
adjusted  as  close  to  the  prescribed 
position  as  possible,  while  maintaining 
a  10  ±  2  mm  clearance  with  the  vehicle 
upper  interior. 

526.4.3.9  To  raise  the  height  of  the 
dummy  to  attain  the  required 
positioning,  spacer  blodcs  (foam,  etc.) 
are  placed  on  the  driver's  seat  beneath 
the  dummy.  If  necessary,  a  thread  with 
a  maximum  breaking  strength  of  311  N 
(70  poimds)  is  used  to  hold  the  dummy 
against  the  steering  wheel.  The  thread  is 
positioned  so  as  to  eliminate  or 
minimize  any  contact  with  the 
deploying  air  bag. 

526.4.3.10  In  calculation  of  the 
injury  criteria  as  specified  in  paragraph 
Sis. 3  of  this  standard,  data  are 
truncated  prior  to  dummy  interaction 
with  vehicle  components  after  the 
dummy's  head  is  clear  ofthe  air  bag. 

526.4.4  Deploy  the  driver  air  bag.  If 
the  air  bag  contains  a  multistage 
inflator,  any  stage  is  fired  that  may 
deploy  in  crashes  below  32  km/h  (20 
mph)  (the  agency  is  also  considering  a 
range  of  speeds  above  and  below  this 
value],  under  the  test  procedure 
sf>ecified  in  S22.5  of  this  standard. 

526.4.5  Determine  whether  the 
injury  criteria  specified  in  SIS. 3  of  this 
standard  are  met. 

S27    Option  for  automatic 
suppression  feature  that  suppresses  the 
air  bag  when  an  occupant  is  out-of- 
position. 

S27.1    Each  vehicle  shall,  at  each 
front  outboard  designated  seating 
position,  when  tested  under  the 
conditions  of  S28  of  this  standard. 
comply  with  the  requirements  specified 
in  S27.2.1(a)  and  S27.2.2(a)  of  this 
standard  at  the  target  locations  specified 
in  S28.3  of  this  standard  when  tested 
using  the  out  of  position  occupant 
simulator  described  in  S28.2  of  this 
standard  at  any  speed  up  to  and 
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including  11  km/h  (7  mph).  Each 
vehicle  shall,  in  addition,  meet  the 
requirements  specified  in  S27. 1.1(b)  and 
S27.2.2(b)  of  this  standard  using  the 
specified  test  dummies.  If  a 
manufacturer  selects  this  option,  it  shall 
select  the  passenger  side  automatic 
suppression  plane  (S28.7.1  of  this 
standard)  and  the  driver  side  automatic 
suppression  plane  (S28.7.2  of  this 
standard)  by  the  time  of  certification  of 
the  vehicle  and  may  not  thereafter  select 
different  planes. 
S27.2    Performance  Criterion. 

527.2.1  Passenger  Side. 

(a)  The  air  bag  disabUng  device  shall 
deactivate  the  passenger  side  air  bag  and 
illuminate  a  telltale  within  10  ms  after 
any  portion  of  the  out  of  position 
occupant  simulator  passes  through  the 
vertical  plane  specified  in  S28.7.1  of 
this  standard. 

(b)  The  injury  criteria  specified  in 
S21.5  of  this  standard  shall  be  met  when 
the  passenger  side  air  bag  is  deployed 
toward  the  Hybrid  III  3-year-old  child 
dummy  when  that  test  device  is  located 
in  any  position  where  all  portions  of  the 
head,  neck  and  torso  of  the  dummy  are 
tangent  to  or  behind  the  air  bag 
suppression  plane.  If  the  air  bag 
contains  a  multistage  inflator,  any  stage 
is  fired. 

527.2.2  Driver  Side. 

(a)  The  air  bag  disabUng  device  shall 
deactivate  the  driver  side  air  bag  and 
illuminate  a  telltale  within  10  ms  after 
any  portion  of  the  out  of  position 
occupant  simulator  passes  through  the 
plane  specified  in  S28.7.2  of  this 
standard. 

(b)  The  injury  criteria  specified  in 
S15.3  of  this  standard  shall  be  met  when 
the  driver  side  air  bag  is  deployed 
toward  the  Hybrid  III  5th  percentile 
adult  female  dummy  when  that  test 
device  is  located  in  any  position  where 
all  portions  of  the  head,  neck  and  torso 
of  the  dummy  are  tangent  to  or  behind 
the  air  bag  suppression  plane.  If  the  air 
bag  contains  a  multistage  inflator,  any 
stage  is  fired. 

S28    Test  procedure  for  327  of  this 
standard. 

S28.1     Target  location  and  test 
conditions.  The  vehicle  shall  be  tested 
and  the  target  areas  specified  in  S28.3 
of  this  standard  located  under  the 
following  conditions. 

S28. 1 . 1    Vehicle  test  attitude. 

(a)  The  vehicle  is  supported  off  its 
suspension  at  an  attitude  determined  in 
accordance  with  S28.1.1(b). 

(b)  Directly  above  each  wheel 
opening,  determine  the  vertical  distance 
between  a  level  surface  and  a  standard 
reference  point  on  the  test  vehicle's 
body  under  the  conditions  of 

S28.1. 1(b)(1)  through  S28. 1.1  (b)(2). 


(1)  The  vehicle  is  loaded  to  its 
imloaded  vehicle  weight. 

(2)  All  tires  are  inflated  to  the 
manufacturer's  specifications  listed  on 
the  vehicle's  tire  placard. 

528.1.2  Windows  and  Sunroofs. 

(a)  Movable  vehicle  windows, 
including  simroofs,  are  placed  in  the 
fully  open  position. 

(b)  Any  window  rearward  of  the  B- 
pillar  and  any  window  on  the  opposite 
side  of  the  longitudinal  centerUne  of  the 
'Vehicle  from  the  target  area  may  be 
removed. 

528.1.3  ConvertiWe  tops.  The  top,  if 
any,  of  convertibles  and  open-body  type 
vehicles  is  in  the  closed  passenger 
compartment  configuration. 

528.1.4  Doors. 

(a)  The  front  side  door  on  the  same 
side  of  the  longitudinal  centerline  of  the 
vehicle  as  the  target  area  is  fully  closed 
and  latched  but  not  locked. 

(b)  The  front  side  door  on  the 
opposite  side  of  the  longitudinal 
centerline  of  the  vehicle  from  the  target 
area,  and  any  door  rearward  of  the  B- 
pillar,  including  rear  hatchbacks  or 
tailgates,  may  be  opwn  or  removed. 

528.1.5  Steering  wheel  and  seats. 

(a)  The  steering  wheel  may  be  placed 
in  any  position  intended  for  use  while 
the  vehicle  is  in  motion. 

(b)  The  seats  may  be  removed  fitsm 
the  vehicle  unless  removal  will  impair 
operation  of  the  air  bag  disabling 
system. 

528.2  Out-of-Position  Occupant 
Simulator.  The  out  of  position  occupant 
simulator  used  for  testing  is  a 
hemisphere,  with  a  diameter  of  165  mm 
(6.5  inches)  ±  5  mm  (0.2  inch). 

528.3  Occupant  Simulator  Aiming 
Zone.  The  occupant  simulator  aiming 
zone  is  determined  according  to  the 
following  procedure.  (See  Figures  8  and 
9.) 

S28.3.1    Passenger  Side. 

(a)  Locate  the  geometric  center  of  the 
passenger  side  air  bag  cover.  Identify 
this  point  as  Point  P. 

(b)  Locate  the  line  that  connects  Point 
P  and  (X-F  (for  the  front  outboard 
passenger  position)  as  described  in 
S28.4(a).  Identify  this  line  as  Line  P. 

(c)  Locate  a  circle  with  a  diameter  of 
500  mm  ±  5  mm  (20  inches  ±  0.2  inch) 
centered  on  Line  P  on  the  plane 
described  in  S28.7.1  of  this  standard. 
Identify  this  circle  as  Circle  T. 

(d)  Locate  a  transverse  horizontal 
plane  (Plane  1)  100  mm  ±  5  mm  (4 
inches  ±  0.2  inch)  below  the  transverse 
horizontal  plane  tangent  to  the  lower 
edge  of  the  air  bag  cover. 

(e)  The  area  of  the  vehicle  to  be 
targeted  by  the  out  of  position  occupant 
simulator  is  that  area  of  Circle  T  within 
the  vehicle  above  the  intersection  of 


Plane  1  and  the  plane  described  in 

528.7.1  of  this  standard. 
S28.3.2    Driver  Side. 

(a)  Locate  the  geometric  center  of  the 
driver  side  air  bag  cover.  Identify  this 
point  as  Point  D. 

(b)  Locate  the  line  that  connects  Point 
D  and  CG-F  (for  the  driver  position)  as 
described  in  S28.4(a)  of  this  standard. 
Identify  this  line  as  Line  D. 

(c)  Locate  a  circle  with  a  diameter  of 
500  mm  ±  5  mm  (20  inches  ±  0.2  inch) 
centered  on  Line  D  on  the  plane 
described  in  S28.7.2  of  this  standard. 
Identify  this  circle  as  Qrcle  U. 

(d)  Locate  a  transverse  horizontal 
plane  (Plane  2)  tangent  to  the  lower 
edge  of  the  air  bag  cover. 

(e)  The  area  of  the  vehicle  to  be 
targeted  by  the  out  of  position  occupant 
simulator  is  that  area  of  Circle  U  within 
the  vehicle  above  the  intersection  of 
Plane  2  and  the  plane  described  in 

528.7.2  of  this  standard. 

528.4  Location  of  head  center  of 
gravity  for  front  outboard  designated 
seating  positions  (CG-F).  For 
determination  of  head  center  of  gravity, 
all  directions  are  in  reference  to  the  seat 
orientation. 

(a)  Location  of  CG-F.  For  front 
outboard  designated  seating  positions, 
the  head  center  of  gravity  with  the  seat 
in  its  rearmost  adjustment  position  (CG- 
F2)  is  located  160  mm  ±  5  mm  (6.3 
inches  ±  0.2  inch)  rearward  and  660  mm 
±  15  mm  (26  inches  ±  0.6  inch)  upward 
from  the  seating  reference  point. 

528.5  Test  configuration. 

(a)  Passenger  Side.  The  out  of  position 
occupant  simulator  is  guided  along  a 
velocity  vector  originating  at  any  point 
within  the  vehicle  to  any  point  within 
the  target  area  specified  in  S28.3.1(e)  of 
this  standard,  and  passing  throu^  the 
plane  described  in  S28.7.1  of  this 
standard. 

(b)  Driver  Side.  The  out  of  position 
occupant  simulator  is  guided  along  a 
velocity  vector  originating  at  any  point 
within  the  vehicle  to  any  point  within 
the  target  area  specified  in  S28.3.2(e)  of 
this  standard,  and  passing  through  the 
plane  described  in  S28.7.2  of  this 
standard. 

528.6  Multiple  tests. 

A  vehicle  being  tested  may  be  tested 
multiple  times. 

528.7  Automatic  suppression  plane. 
S28. 7. 1    Passenger  Side.  The 

automatic  suppression  plane  of  a 
vehicle  is  the  transverse  vertical  plane 
passing  through  the  rearmost  point  at 
which  the  Hybrid  III  three  year  old  child 
dummy  test  device  may  approach  the 
passenger  side  air  bag  when  it  deploys 
while  meeting  the  injury  criteria 
specified  in  S21.5  of  this  standard.  If  the 
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air  bag  contains  a  multistage  inflator, . 
any  stage  is  fired. 

S28.7.2    Driver  Side.  The  automatic 
suppression  plane  of  a  vehicle  is  located 
as  follows: 

(a)  Locate  the  plane  A  tangent  to  the 
rear  face  of  the  steering  wheel  rim. 

(b)  Locate  the  plane  B  parallel  to 
plane  A  and  passing  through  the 
geometric  center  of  the  air  bag  cover. 

(c)  The  automatic  suppression  plane 
is  a  plane  parallel  to  plane  B  and 
passing  through  the  point  nearest  to 
plane  B  where  any  portion  of  a  5th 
percentile  adult  female  dummy  may  be 
located  in  the  event  of  air  bag 
deployment  and  meet  the  injury  criteria 
specified  in  S15.3  of  this  standard.  If  the 
air  bag  contains  a  multistage  inflator, 
any  stage  is  fired. 

S29    Dynamic  out-of-position  test 
option.  At  the  option  of  the  vehicle 
manufacturer,  a  pre-impact  deceleration 
test  as  specified  in  S30,  may  be  used  in 
place  of  the  tests  specified  in  S21,  S23, 
and  S25  of  this  section.  Each  vehicle 
shall,  at  each  front  outboard  designated 
seating  position,  meet  the  injury  criteria 
specified  in  S15.3,  S21.5,  and  S23.5, 
and  the  vehicle  integrity  criteria 
specified  in  S14.3,  in  accordance  with 
the  test  procedures  specified  in  S30  of 
this  standard. 

830    Test  procedure  for  pre-crash 
deceleration  impact  test. 

830. 1  General  Provisions.  The 
vehicle  is  impacted  into  a  rigid  barrier, 
perpendicul^  to  the  barrier  face  as 
follows.  Place  a  Part  572  5th  percentile 
adult  female  test  dummy  at  the  driver 
seating  position  and  any  of  the 
following  test  dummies  at  the  right  front 
designated  seating  position:  a  Hybrid  III 
3-year-old  child  dummy  or  a  Hybrid  in 
6-year  old  child  dimimy.  The  manual 
safsty  belts  are  not  to  be  fastened  in  any 
position.  Accelerate  the  vehicle  to  a 
velocity  of  32  km/h  (20  mph)  (the 
agency  is  also  considering  a  range  of 
speeds  above  and  below  this  value]  and 
then  decelerate  the  vehicle  such  that  the 
vehicle  achieves  a  barrier  impact  speed 
of  24  km  ±  2  km  (15  mph  ±  1  mph)  [the 
agency  is  also  considering  a  range  of 
speeds  above  and  below  this  value]  at 
impact.  The  deceleration  is  initiated  2.1 
metera  ±  200  mm  (7  ft  ±  0.66  ft)  from 
the  impact  barrier. 

530.2  Test  Conditions. 
S30.2.1    Pre-crash  Deceleration 

Impact  Conditions.  Impact  a  vehicle 
traveling  longitudinally  and 
decelerating  to  a  speed  of  24  km/h  ±  2 
km/h  (15  mph  ±  1  mph)  (the  agency  is 
also  considering  a  range  of  values  above 
and  below  this  value],  into  a  fixed 
collision  barrier  that  is  perpendicular  to 
the  line  of  travel  of  the  vehicle. 


830.2.2  Loading.  The  vehicle, 
including  the  test  devices  and 
instrumentation,  is  loaded  as  specified 
in  816.2  of  this  standard. 

830.2.3  Dummy  Seating  and 
positioning.  The  5Xh  percentile  adult 
female  dummy  is  seated  and  positioned 
as  specified  in  S16.3  of  this  standard, 
except  that  prior  to  seating  the  dimimy, 
two  pieces  of  low  friction  material,  i.e., 
a  silk  or  acetate  cloth  material  having  a 
75  denier  warp  and  a  150  denier  fillhig, 
and  a  225  coimt  with  a  68  pick,  having 
linear  dimensions  no  less  than  60  cm 
(23.6  inches)  by  60  on  (23.6  inches),  are 
placed  on  the  seat.  If  the  Hybrid  III  3- 
year-old  child  dimmiy  is  used  at  the 
right  front  designated  seating  position,  it 
is  seated  and  positioned  as  specified  in 
830.2.3.1  of  this  standard.  If  the  Hybrid 
in  6-year-old  child  dummy  is  used  at 
the  right  fix>nt  designated  seating 
position,  it  is  seated  and  positioned  as 
specified  in  330,2.3.2  of  tnis  standard. 

830.2.3.1    Seating  procedure  for 
Hybrid  tU  3-year-old  child  dununy. 

830.2.3.1.1  The  passenger  side 
automatic  suppression  plane  of  a 
vehicle  is  that  specified  in  828.7.1. 

830.2.3.1.2  Place  two  pieces  of  low 
friction  material,  i.e.,  a  silk  or  acetate 
cloth  material  having  a  75  denier  warp 
and  a  150  denier  filling,  and  a  225  count 
with  a  68  pick,  having  linear 
dimensions  no  less  than  60  cm  (23.6 
inches)  by  60  cm  (23.6  inches),  on  the 
seat. 

830.2.3.1.3  Locate  and  mark  the 
center  point  of  the  dummy's  chest/rib 
plate.  (The  vertical  mid-point  on  the 
mid-sagittal  plane  of  the  frontal  chest 
plate  of  the  dummy).  This  will  be 
referred  to  as  "Point  A". 

830.2.3.1.4  Locate  the  point  on  the 
air  bag  modide  cover  that  is  the 
geometric  center  of  the  air  bag  module 
cover.  This  will  be  referred  to  as  "Point 
B".  Locate  the  vertical  plane  which 
passes  through  Point  B  and  is  parallel  to 
the  vehicle  longitudinal  axis.  This  will 
be  referred  to  as  "Plane  2". 

830.2.3.1.5  Move  the  passenger  seat 
to  the  full  rearward  seating  position. 

830.2.3.1.6  Place  the  Hybrid  III  3- 
year-old  child  dummy  in  the  front 
passenger  seat,  on  the  low  friction  fabric 
sheets,  such  that: 

(a)  Point  A  is  to  be  located  in  Plane 
2. 

(b)  A  vertical  plane  through  the 
shoulder  joints  of  the  diunmy  shall  be 
at  90  degrees  to  the  longitudinal  axis  of 
the  vehicle. 

(c)  The  lower  legs  are  positioned  90 
degrees  ±  2  degrees  (right  angle)  from 
horizontal. 

(d)  The  dummy  is  positioned  forward 
in  the  seat  such  the  lower  legs  rest 
against  the  front  of  the  seat  and  such 


that  the  dummy's  upper  spine  plate  is 
0  degrees  ±  2  degrees  forward  (toward 
frt>nt  of  vehicle)  of  the  vertical  position. 
Note:  For  some  seats,  it  may  not  be 
possible  to  fully  seat  the  dummy  with 
the  lower  legs  in  the  prescribed 
position.  In  this  situation,  rotate  the 
lower  legs  forward  until  the  dummy  is 
resting  on  the  seat  with  the  feet 
positioned  flat  on  the  floorboard  and  the 
dununy's  upper  spine  plate  is  0  degrees 
±  2  degrees  forward  (toward  front  of 
vehicle)  of  the  vertical  position. 

830.2.3.1.7  Move  the  seat  forward, 
while  maintaining  the  upper  spine  plate 
orientation  until  the  seat  is  in  the  full 
forward  seating  position  or  any  part  of 
the  head  or  torso  of  the  dummy 
intersects  a  plane  parallel  to  the 
Automatic  Suppression  Plane,  located 
300  mm  ±  15  mm  (12  inches  ±  0.6  inch) 
rearward  .of  the  Automatic  Suppression 
Plane,  whichever  occurs  first. 

830.2.3.1.8  The  legs  should  be 
repositioned  so  that  the  feet  rest  flat  on 
(or  parallel  to)  the  floortx>ard  with  the 
ankle  joint  positioned  as  nearly  as 
possible  to  the  medial  plane  of  the 
dxmmiy. 

830.2.3.1.9  If  necessary,  the  upper 
torso  can  be  tethered  with  a  thread  with 
a  maximum  breaking  strength  of  311  N 
(70  pounds)  and/or  wedge  under 
dummy's  pelvis.  Care  should  be  taken 
that  any  such  tether  is  not  situated 
anywhere  within  the  deployment 
envelope  of  the  air  bag. 

830.2.3.1.10  Position  the  upper  arms 
parallel  to  the  upper  spine  plate  and 
rotate  the  lower  arm  forward  sufficiently 
to  prevent  contact  with  or  support  from 
the  seat. 

530.2.3.1.11  Sufficient  slack  should 
be  maintained  in  the  instrumentation 
wiring  harness  so  that  the  dummy 
motion  is  not  restricted  by  the  harness. 

S30.2.3.2    Seating  procedure  for 
Hybrid  m  6-year-old  child  dununy. 

830.2.3.2.1  The  passenger  side 
automatic  suppression  plane  of  a 
vehicle  is  that  specified  in  828.7.1. 

830.2.3.2.2  Place  two  pieces  of  low 
friction  material,  i.e.,  a  silk  or  acetate 
cloth  material  having  a  75  denier  warp 
and  a  150  denier  filling,  and  a  225  count 
with  a  68  pick,  having  linear 
dimensions  no  less  than  60  cm  (23.6 
inches)  by  60  cm  (23.6  inches),  on  the 
seat. 

830.2.3.2.3  Locate  and  marii  the 
center  point  of  the  dummy's  chest/rib 
plate.  (The  vertical  mid-point  on  the 
mid-sagittal  plane  of  the  frontal  chest 
plate  of  the  dummy).  This  will  be 
refiarred  to  as  "Point  A". 

530.2.3.2.4  Locate  the  point  on  the 
air  bag  module  cover  that  is  the 
geometric  center  of  the  air  bag  module 
cover.  This  will  be  referred  to  as  "Point 
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B".  Locate  the  vertical  plane  which 
passes  through  Point  B  and  is  parallel  to 
the  vehicle  longitudinal  axis.  This  will 
be  referred  to  as  "Plane  2". 

530.2.3.2.5  Move  the  passenger  seat 
to  the  full  rearward  seating  position. 

530.2.3.2.6  Place  the  dummy  in  the 
front  passenger  seat,  on  the  low  friction 
fabric  sheets,  such  that: 

(a)  Point  A  is  to  be  located  in  Plane 
2. 

(b)  A  vertical  plane  through  the 
shoulder  joints  of  the  dummy  shall  be 
at  90  degrees  ±  2  degrees  to  the 
lonutudinal  axis  of  the  vehicle. 

(cj  The  lower  legs  are  positioned  90 
degrees  ±  2  degrees  (right  angle)  fi'om 
horizontal. 

(d)  The  dummy  is  positioned  forward 
in  the  seat  such  the  lower  legs  rest 
against  the  front  of  the  seat  and  such 
that  the  dummy's  upper  spine  plate  is 
6  degrees  ±  2  degrees  forward  (toward 
frt)nt  of  vehicle]  of  the  vertical  position. 
Note:  For  some  seats,  it  may  not  be 
possible  to  fully  seat  the  dummy  with 
the  lower  legs  in  the  prescribed 
position.  In  this  situation,  rotate  the 
lower  legs  forward  until  the  dummy  is 
resting  on  the  seat  with  the  feet 
positioned  flat  on  the  floorboard  and  the 


dunmiy's  upper  spine  plate  is  6  degrees 
±  2  degrees  forward  (toward  front  of 
vehicle)  of  the  vertical  position. 

530.2. 3.2.7  Move  the  seat  forward, 
while  maintaining  the  upper  spine  plate 
orientation  until  the  seat  is  in  the  full 
forward  seating  position  or  any  part  of 
the  head  or  torso  of  the  dimimy 
intersects  a  plane  parallel  to  the 
Automatic  Suppression  Plane,  located 
300  mm  ±  15  mm  (12  inches  ±  0.6  inch) 
rearward  of  the  Automatic  Suppression 
Plane,  whichever  occurs  first. 

530.2.3.2.8  The  legs  should  be 
repositioned  so  that  the  feet  rest  flat  on 
(or  parallel  to)  the  floorboard  with  the 
ankle  joint  positioned  as  nearly  as 
possible  to  the  midsagittal  plane  of  the 
dummy. 

530.2.3.2.9  If  necessary,  the  upper 
torso  can  be  tethered  with  a  thread  with 
a  maximum  breaking  strength  of  311  N 
(70  pounds)  and/or  wedge  under 
dummy's  pelvis.  Care  should  be  taken 
that  any  such  tether  is  not  situated 
anywhere  within  the  deployment 
envelope  of  the  air  bag. 

530.2.3.2.10  Position  the  upper  arms 
parallel  to  the  upper  spine  plate  and 
rotate  the  lower  arm  forward  sufficiently 


to  prevent  contact  with  or  support  bom 
the  seat. 

S30.2.3.2.11    Sufficient  slack  should 
be  maintained  in  the  instrumentation 
wiring  harness  so  that  the  dummy 
motion  is  not  restricted  by  the  harness. 

S30.2.4    Impact  configuration.  The 
vehicle  is  accelerated  to  a  speed  of  32 
km/h  ±  2  km/h  (20  mph  ±  1.3  mph)  [the 
agency  is  also  considering  a  range  of 
values  above  and  below  this  value].  Pre- 
crash  deceleration  is  initiated  such  that 
the  vehicle  impacts  the  barrier 
perpendicular  to  the  barrier  face  at  a 
velocity  of  24  km/h  ±  2  km/h  (15  mph, 
±  1  mph)  [the  agency  is  also  considering 
a  range  of  values  above  and  below  this 
value].  The  deceleration  is  initiated  2.1 
meters  ±  200  mm  (7  ft  ±  0.66  ft)  [the 
agency  is  also  considering  a  range  of 
values  above  and  below  this  value]  bom 
the  impact  barrier.  Vehicle  deceleration 
is  0.8  ±  0.3  g's  [the  agency  is  also 
considering  a  range  of  values  above  and 
below  this  value]  prior  to  barrier 
contact. 

3.  Figures  8  and  9  would  be  added 
immediately  following  Figure  7  to  read 
as  follows: 
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4.  Part  585  would  be  revised  to  read 
as  follows: 

PART  58&-ADVANCED  AIR  BAG 
PHASE-IN  REPORTING 
REQUIREMENTS 

Oat* 

585. 1  Scope. 

585.2  Purpose. 

585.3  Applicability. 

585.4  Definitions. 

585.5  Response  to  inquiries. 

585.6  Reporting  requirements. 

585.7  Records. 

585.8  Petition  to  extend  period  to  file 
report. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

§585.1    Scope. 

This  part  establishes  requirements  for 
manufacturers  of  passenger  cars  and 
trucks,  buses,  and  multipurpose 
passenger  vehicles  with  a  GVWR  of 
3,855  kg  (8500  pounds)  or  less  and  an 
unloaded  vehicle  weight  of  2,495  kg 
(5500  pounds)  or  less  to  submit  a  report, 
and  maintain  records  related  to  the 
report,  concerning  the  number  of  such 
vehicles  that  meet  the  advanced  air  bag 
requirements  of  Standard  No.  208, 
Occupant  crash  protection  (49  CFR 
571.208). 

§585.2    Purpose. 

This  piupose  of  these  reporting 
requirements  is  to  aid  the  National 
Highway  Traffic  Safety  Administration 
in  determining  whether  a  manufacturer 
of  passenger  cars  and  trucks,  buses,  and 
multiptupose  passenger  vehicles  with  a 
GVWR  of  3,855  kg  (8500  pounds)  or  less 
and  an  imloaded  vehicle  weight  of  2,495 
kg  (5500  poimds)  or  less  has  complied 
with  the  advanced  air  bag  requirements 
of  Standard  No.  208. 

§585.3    Applicability. 

This  part  applies  to  manufacturers  of 
passenger  cars  and  trucks,  buses,  and 
multiptupose  passenger  vehicles  with  a 
GVWR  of  3,855  kg  (8500  pounds)  or  less 
and  an  imloaded  vehicle  weight  of  2,495 
kg  (5500  pounds)  or  less.  However,  this 
part  does  not  apply  to  any 
manufacttirers  whose  production- 
consists  exclusively  of  walk-in  vans, 
vehicles  designed  to  be  sold  exclusively 
to  the  U.S.  Postal  Service,  vehicles 
manufacttired  in  two  or  more  stages, 
and  vehicles  that  are  altered  after 
previously  having  been  certified  in 
accordance  with  part  567  of  this 
chapter. 

§585.4    Definitions. 

(a)  All  terms  defined  in  49  U.S.C. 
30102  are  used  in  their  statutory 
meaning. 


(b)  Bus,  gross  vehicle  weight  rating  or 
GVWR,  multipurpose  passenger  vehicle, 
passenger  car,  and  truck  are  used  as 
defined  in  section  571.3  of  this  chapter. 

(c)  Production  year  means  the  12- 
month  period  between  September  1  of 
one  year  and  August  31  of  the  following 
year,  inclusive. 

§  585.5    Response  to  inquiries. 

Dvuing  the  production  years  ending 
August  31,  2003,  August  31,  2004,  and 
August  31,  2005,  each  pianufacturer 
shall,  upon  request  from  the  Office  of 
Vehicle  Safety  Compliance,  provide 
information  regarding  which  vehicle 
make/models  are  certified  as  complying 
with  the  requirements  of  S14  of 
Standard  No.  208. 

§585.6    Reporting  requirements. 

(a)  Phase-in  selection  reporting 
requirement.  Within  60  days  after  the 
end  of  the  production  year  ending 
August  31,  2003,  each  manufactiuer 
choosing  to  comply  with  one  of  the 
phase-in  schedules  permitted  by  S14.1 
of  49  CFR  §571.208  shall  submit  a 
report  to  the  National  Highway  Traffic 
S^ety  Administration  stating  which 
phase-in  schedule  it  will  comply  with 
until  September  1,  2005.  Each  report 
shall— 

(1)  Identify  the  manufactiuer, 

(2)  State  the  full  name,  title,  and 
address  of  the  official  responsible  for 
preparing  the  report; 

(3)  Identify  the  paragraph  for  the 
phase-in  schedule  selected; 

(4)  Be  written  in  the  English  language; 
and 

(5)  Be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590. 

(b)  General  reporting  requirements. 
Within  60  days  after  the  end  of  the 
production  years  ending  August  31, 
2003,  August  31,  2004,  and  August  31, 
2005,  each  manufactiuer  shall  submit  a 
report  to  the  National  Highway  Traffic 
Safety  Administration  concerning  its 
compliance  with  the  advanced  air  bag 
requirements  of  Standard  No.  208  for  its 
passenger  cars,  trucks,  buses  and 
multipurpose  passenger  vehicles 
produced  in  that  year.  Each  report 
shall— 

(1)  Identify  the  manufacturer; 

(2)  State  the  full  name,  title,  and 
address  of  the  officid  responsible  for 
preparing  the  report; 

(3)  Identify  the  production  year  being 
reported  on; 

(4)  Contain  a  statement  regarding 
whether  or  not  the  manufacturer 
complied  with  the  advanced  air  bag 
requirements  of  Standard  No.  208  for 
the  period  covered  by  the  report  and  the 
basis  for  that  statement; 


(5)  Provide  the  information  specified 
in  Sec.  585.6(c); 

(6)  Be  written  in  the  English  language; 
and 

(7)  Be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC  20590. 

(c)  Report  content— (1)  Basis  for 
phase-in  production  goals.  Each 
manufacturer  shall  provide  the  number 
of  passenger  cars  and  trucks,  buses,  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  3,855  kg  (8500  pounds)  or  less 
and  an  unloaded  vehicle  weight  of  2,495 
kg  (5500  pounds)  or  less  manufactured 
for  sale  in  the  United  States  for  each  of 
the  three  previous  production  years,  or, 
at  the  manufacturer's  option,  for  the 
current  production  year.  A  new 
manufacturer  that  has  not  previously 
manufactured  passenger  cars  and  trucks, 
buses,  and  multipurpose  passenger 
vehicles  with  a  GVWR  of  3,855  kg  (8500 
pounds)  or  less  and  an  unloaded  vehicle 
weight  of  2,495  kg  (5500  pounds)  or  less 
for  sale  in  the  United  States  must  report 
the  number  of  such  vehicles 
manufactured  during  the  current 
production  year.  However, 
manufacturers  are  not  required  to  report 
any  information  with  respect  to  those 
vehicles  that  are  walk-in  vans,  vehicles 
designed  to  be  sold  exclusively  to  the 
U.S.  Postal  Service,  vehicles 
manufactured  in  two  or  more  stages, 
and  vehicles  that  are  altered  after 
previously  having  been  certified  in 
accordance  with  part  567  of  this 
chapter. 

(2)  Production.  Each  manufacturer 
shall  report  for  the  production  year  for 
which  the  report  is  filed  the  number  of 
passenger  care  and  trucks,  buses,  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  3,855  kg  (8500  pounds)  or  less 
and  an  unloaded  vehicle  weight  of  2,495 
kg  (5500  pounds)  or  less  that  meet  the 
advanced  air  bag  requirements  of 
Standard  No.  208. 

(3)  Vehicles  produced  by  more  than 
one  manufacturer.  Each  manufacturer 
whose  reporting  of  information  is 
affected  by  one  or  more  of  the  express 
written  contracts  permitted  by  S14.1.3.2 
of  Standard  No.  208  shall: 

(i)  Report  the  existence  of  each 
contract,  including  the  names  of  all 
parties  to  the  contract,  and  explain  how 
the  contract  affects  the  report  being 
submitted. 

(ii)  Report  the  actual  number  of 
vehicles  covered  by  each  contract. 

§585.7    Records. 

Each  manufacturer  shall  maintain 
records  of  the  Vehicle  Identification 
Number  for  each  passenger  car, 
multipurpose  passenger  vehicle,  truck 
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and  bus  for  which  information  is 
reported  under  §  585.6(c)(2)  until 
December  31,  2006. 

§585.8    Petitions  to  extend  period  to  fil* 
report 

A  petition  for  extension  of  the  time  to 
submit  a  report  must  be  received  not 
later  than  15  days  before  expiration  of 
the  time  stated  in  §  585.6(b).  The 
petition  must  be  submitted  to: 
Administrafor,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  The  filing  of  a  petition  does  not 
automatically  extend  die  time  for  filing 
a  report.  A  petition  will  be  granted  only 
if  the  petitioner  shows  good  cause  for 
the  extension,  and  if  the  extension  is 
consistent  with  the  public  interest. 

PART  587— DEFORMABLE  BARRrERS 

5.  The  authority  citation  for  part  587 
would  be  revised  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117.  and  30166;  delegation  of  authority  at 
49CFR1.50. 

6.  The  heading  of  part  587  would  be 
revised  to  read  as  set  forth  above. 

7.  The  heading  "Subpart  A — General" 
would  be  inserted  immediately  before 
section  587.1. 

8.  Section  587.1  would  be  revised  to 
read  as  follows: 

§587.1    Scope. 

This  part  describes  deformable  impact 
barriers  that  are  to  be  used  for  testing 
compliance  of  motor  vehicles  with 
motor  vehicle  safety  standards. 

9.  Section  587.3  would  be  revised  to 
read  as  follows: 

§587.3    Application. 

This  part  does  not  in  itself  impose 
duties  or  liabilities  on  any  person.  It  is 
a  description  of  tools  that  measure  the 
performance  of  occupant  protection 
systems  required  by  the  safety  standards 
that  incorporated  it.  It  is  designed  to  be 
referenced  by,  and  become  part  of.  the 
test  procedures  specified  in  motor 
vehicle  safety  standards  such  as 
Standard  No.  208.  Occupant  Qash 
Protection,  and  Standard  No.  214,  Side 
Impact  Protection. 

Subpart  B — [Amended] 

10.  The  heading  "Subpart  B — Side 
Impact  Moving  Deformable  Barrier" 
would  be  inserted  immediately  after  the 
end  of  section  587.3. 

§§587.7  through  587.10    [Reserved] 

11.  Sections  587.7  through  587.10 
would  be  reserved. 


Subpart  C— [Amended] 

12.  The  heading  "Subpart  C— Offset 
Deformable  Barrier"  would  be  inserted 
immediately  after  the  end  of  section 
587.10. 

§587.11    [Reserved] 

13.  Section  587.11  would  be  reserved. 

14.  Sections  587.12  through  587.17 
woidd  be  added  to  read  as  follows: 

§  587.1 2    General  description. 

The  fixed  offset  deformable  barrier  is 
comprised  of  two  elements:  A  fixed 
colUsion  barrier  and  a  deformable  face 
(Figure  1).  The  base  unit  is  a  fixed 
barrier  and  must  be  adequate  to  not 
deflect  or  displace  during  the  vehicle 
impact.  The  deformable  face  is  200 mm 
(7.8  inches)  ±15  mm  (0.6  inch)  off  the 
ground,  and  consists  of  two  separate 
layers  of  aluminimi  honeycomb  and  an 
aluminum  covering. 

§  587.1 3    Component  And  Material 
Specifications. 

The  dimensions  of  the  barrier  are 
illustrated  in  Figure  1  of  this  part.  The 
dimensions  of  the  individual 
components  of  the  barrier  are  listed 
separately  below.  All  dimensions  allow 
a  tolerance  of  ±  2.5  mm  (0.1  inch)  unless 
otherwise  specified. 

(a)  Main  honeycomb  block. 

(1)  Dimensions.  The  main  section  of 
the  deformable  face  of  the  fixed  barrier 
has  the  following  dimensions.  The 
height  is  650  mm  (25.6  inches)  (in 
direction  of  honeycomb  ribbon  axis),  the 
width  is  1,000  mm  (39.4  inches),  and 
the  depth  is  450  mm  (17.7  inches)  (in 
direction  of  honeycomb  cell  axes). 

(2)  Material.  The  main  section  of  the 
deformable  face  of  the  fixed  barrier  is 
constructed  of  the  following  material. 
The  honeycomb  is  manufactured  out  of 
alimiinvun,  3003  (ISO  209,  part  1),  with 
a  foil  thickness  of  0.076  mm  (0.003 
inches)  +  1  mm  (0.040  inch)  ±  0.004  mm 
(0.002  inch),  an  aluminum  honeycomb 
cell  size  of  19.14  mm  (0.75  inches),  a 
density  of  28.6  kg/m»  (1.78  lb/ft ')  ±  2kg/ 
m'  (0.25  lb/ft  3)  and  a  crush  strength  of 
0.342  MPa  (49.6  psi)  +  0%-10%,  in 
accordance  with  the  certification 
procediu«  described  in  section  587.14. 

(b)  Bumper  element. 

(1)  Dimensions.  The  bvunper  element 
•  of  the  deformable  face  of  the  fixed 

barrier  has  the  following  dimensions. 
The  height  is  330  mm  (13  inches)(in 
direction  of  honeycomb  ribbon  axis),  the 
width  is  1,000  mm  (39.4  inches),  and 
the  depth  is  90  mm  (3.5  inches)(in 
direction  of  honeycomb  cell  axes). 

(2)  Material.  The  bumper  element  of 
the  deformable  face  of  the  fixed  barrier 
is  constructed  of  the  following  material. 
The  honeycomb  is  manufactured  out  of 


alumintim  3003  (ISO  209,  part  1),  foil 
thickness  of  0.076  nun(0.003  inch)  ± 
0.004  mm  (0.0002  inch),  cell  size  of  6.4 
mm  (0.25  inch)  ±  1  mm  (0.040  inch), 
density  of  82.6  kg/m3  (5.15  lb/ft  3)  ±  3 
kg/m^  (0.19  lb/ft  3),  and  crush  strength 
of  1.711  MPa  (248  psi)  +  0%-10%,  in 
accordance  with  the  certification 
procedure  described  in  section  587.14. 

(c)  Backing  sheet. 

(1)  Dimensions.  The  deformable 
barrier  backing  sheet  has  the  following 
dimensions.  The  height  is  800  mm  (31.5 
inches),  the  width  is  1,000  mm  (39.4 
inches)  inch),  and  the  thickness  is  2.0 
mm  (0.078  inch)  ±  0.1  mm  (0.004  inch). 

(2)  Material.  The  deformable  barrier 
backing  sheet  is  manufactured  out  of 
Aluminum  5251/5052. 

(d)  Cladding  sheet. 

(1)  Dimensions.  The  cladding  sheet  of 
the  main  section  of  the  deformable  face 
of  the  fixed  barrier  has  the  following 
dimensions.  The  length  is  1,700  mm 
(66.9  inches),  the  width  is  1,000  mm 
(39.4  inches),  and  the  thickness  is  0.81 
mm  (0.03  inch)  ±  0.07  mm  (0.003  inch). 

(2)  Material.  The  cladding  sheet  of  the 
main  section  of  the  deformable  face  of 
the  fixed  barrier  is  manufactured  out  of 
Alimiinum  5251/5052. 

(e)  Bumper  facing  sheet. 

(1)  Dimensions.  The  bumper  facing 
sheet  has  the  following  dimensions.  The 
height  is  330  ram(13  inches),  the  width 
is  1,000  mm(39.4  inches),  and  the 
thickness  is  0.81  mm  (0.03  inch)  ±  0.07 
mm  (0.003  inch) 

(2)  Material.  The  bumper  facing  sheet 
is  manufactured  out  of  alimiimmi  5251/ 
5052. 

(f)  Adhesive.  The  adhesive  to  be  used 
throughout  shoidd  be  a  two-part 
polyurethane. 

§587.14    Aluminum  honeycomb 
certification. 

The  following  procedure  is  applied  to 
materials  for  the  fi-ontal  impact  barrier, 
these  materials  having  a  crush  strength 
of  0.342  MPa  (49.6  psi)  and  1.711  MPa 
(248  psi).  (See  Figure  1.) 

(a)  Sample  locations.  To  ensure 
uniformity  of  crush  strength  across  the 
whole  of  the  barrier  face,  8  samples  are 
taken  from  4  locations  evenly  spaced 
across  the  honeycomb  block.  For  a  block 
to  pass  certification,  7  of  these  8 
samples  must  meet  the  crush  strength 
requirements  of  the  following  sections. 
Any  part  of  the  block  may  then  be  used 
for  a  barrier.  The  location  of  the  samples 
depends  on  the  size  of  the  honeycomb 
block.  First,  four  samples,  each 
measuring  300  mm  (11.8  inches)  x  300 
mm  (11.8  inches)  x  50  mm  (1.97 
inches)thick  are  cut  from  the  block  of  ' 
barrier  face  material.  (See  Figure  2  for 
how  to  locate  these  samples  on  a  typical 
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honeycomb  block.)  Each  of  these  larger 
samples  are  cut  into  samples  for 
certification  testing  (150  mm  (5.9 
inches)  x  150  mm  (5.9  inches)  x  50  mm 
(1.97  inches)).  Certification  is  based  on 
the  testing  of  two  samples  fit)m  each  of 
the  four  locations. 

(b)  Sample  size.  Samples  of  the 
following  size  are  used  for  testing.  The 
length  is  150  mm(5.9  inches)  ±  6  mm 
(0.24  inch),  the  vtidth  is  150  mm  (5.9 
inches)  ±  6  mm  (0.24  inch),  and  the 
thickness  is  50  mm  (1.97  inches)  ±  2 
mm  (0.078  inch).  The  walls  of 
incomplete  cells  around  the  edge  of  the 
sample  are  trimmed  as  follows  (See 
Figure  3).  In  the  width  "W"  direction, 
the  fringes  must  be  no  greater  than  1.8 
mm  (0.07  inch);  in  die  lengdi  ("L") 
direction,  half  the  length  of  one  bonded 
cell  wall  (in  the  ribbon  direction)  must 
be  left  at  either  end  of  the  specimen. 

(c)  Area  measurement.  The  length  of 
the  sample  is  measured  in  three 
locations,  12.7  mm  (0.5  inch)  from  each 
end  and  in  the  middle,  and  recorded  as 
Ll,  L2,  and  L3  (Figure  3).  In  the  same 
manner,  the  width  is  measured  and 
recorded  as  Wl,  W2  and  W3  (Figure  3). 
These  measurements  are  taken  on  the 
centerline  of  the  thickness.  The  crush 
area  is  then  calculated  as: 

(LH-L2-HL3)     (WI  +  W2H-W3) 
3  ^  3 

(d)  Crush  rate  and  distance.  The 
sample  is  crushed  at  a  rate  of  not  less 
than  5.1  mm/min  (0.2  in/min)  and  not 

.  more  than  7.6  mm/min  (0.29  in/min). 
The  minimum  crush  distance  is  16.5 
mm(0.65  inch).  Force  versus  deflection 
data  are  to  be  collected  in  either 
analogue  or  digital  form  for  each  sample 
tested.  If  analogue  data  are  collected 
then  a  means  of  converting  this  to 
digital  must  be  available.  All  digital  data 
must  be  collected  at  a  rate  consistent 
with  SAE  1211,1995. 

(e)  Crush  strength  determination. 
Ignore  all  data  prior  to  6.4  mm  (0.25 
inch)  of  crush  and  after  16.5  mm  (0.65 
inch)  of  crush.  Divide  the  remaining 
data  into  three  sections  or  displacement 
intervals  (n  =  1,2,3)  (see  Figure  4)  as 
follows.  Interval  one  should  be  at  6.4- 
9.7  mm  (0.25-0.38  inch)  deflection, 
inclusive.  Interval  two  should  be  at  9.7- 
13.2  mm  (0.38-0.52  inch)  deflection, 
exclusive.  Interval  three  is  13.2-16.5 
mm  (0.52-0.65  inch)  deflection, 
inclusive.  Find  the  average  for  each 
section  as  follows:  where  m  represents 
the  number  of  data  points  measured  in 
each  of  the  three  intervals.  Calculate  the 
crush  strength  of  each  section  as 
follows: 


F(n)  = 


[F(n)l  +  F(n)2+F(n)m] 


m 


;m  =  l,23 


where  m  represents  the  number  of  data 
points  measured  in  each  of  the  three 
intervals.  Calculate  the  crush  strength  of 
each  section  as  follows: 

S(n)  =  ^;n  =  l,23 
A 

(f)  Sample  crush  strength 
specification.  For  a  honeycomb  sample 
to  pass  this  certification,  the  following 
condition  must  be  met.  For  the  0.342 
MPa  (49.6  psi)  material,  the  strength  be 
equal  or  greater  than  0.308  MPa  (45  psi) 
but  less  than  or  equal  to  0.342  MPa  (49.6 
psi)  for  all  three  compression  intervals. 
For  the  1.711  MPa  (248  psi)  material  die 
strength  must  be  equal  to  or  greater  than 
1.540  MPa  (223  psi)  but  less  than  or 
equal  to  1.711  MPa  (248  psi)  for  each  of 
the  compression  intervals. 

(g)  Block  crush  strength  specification. 
Ei^t  samples  are  to  be  tested,  from  four 
locations,  evenly  spaced  across  the 
block.  For  a  block  to  pass  certification. 

7  of  the  8  samples  must  meet  the  crush 
strength  specification  of  the  previous 
section.  Any  part  of  the  block  may  then 
be  used  for  a  barrier. 

(h)(1)  The  testing  hardware  must  have 
a  capacity  of  applying  13.3  kN  (3,000  lb) 
over  a  stroke  of  at  least  16.5  mm  (0.65 
inches),  at  a  constant  and  known  rate. 
The  crush  plates  must  be  parallel 
(within  0.127  mm  (0.005  inch)),  be  at 
least  165  mm  x  165  mm  (6.5  inch  x  6.5 
inch)  in  size,  have  a  surface  roughness 
approximately  equivalent  to  60  grit 
sandpaper,  and  be  marked  to  ensure 
centering  of  the  applied  load  on  the 
sample. 

(21  The  hardware  used  for  certifying 
aluminum  honeycomb  must  be  capable 
of  appljring  sufficient  load  (13.3  kN 
(3,000  lb)),  over  at  least  a  16.5  mm  (0.65 
inch)  stroke.  The  crush  rate  must  be 
constant  and  knovm.  To  ensure  that  the 
load  is  applied  to  the  entire  sample,  the 
top  and  bottom  crush  plates  must  be  no 
smaller  than  165  mm  by  165  mm  (6.5 
inch  X  6.5  inch).  The  engaging  surfaces 
of  the  crush  plates  must  also  have  a 
roughness  approximately  equivalent  to 
60  grit  sandpaper.  The  bottom  crush 
plate  should  be  marked  to  ensure  that 
the  applied  load  is  centered  on  the 
sample. 

(3j  The  crush  plate  assemblies  must 
have  an  average  angular  rigidity  (about 
axes  normal  to  the  direction  of  crush)  of 
at  least  1017  Nm/deg  (750  ft-lb/deg), 
over  the  range  of  0  to  203  N  m  (0  to  150 
ft-lb)  applied  torque. 

§587.15    Adhesive  Bonding  Procedure. 

Immediately  before  bonding, 
aluminum  sheet  surfaces  to  be  bonded 


must  be  thoroughly  cleaned  using  a 
suitable  solvent,  such  as  1-1-1 
Trichloroethane.  This  is  to  be  carried 
out  at  least  twice  or  as  required  to 
eliminate  grease  or  dirt  deposits.  The 
cleaned  surfaces  must  then  be  abraded 
using  120  grit  abrasive  paper.  MetalUc/ 
silicon  carbide  abrasive  paper  is  not  to 
be  used.  The  surfaces  must  be 
thoroughly  abraded  and  the  abrasive 
paper  changed  regularly  during  the 

f>rocess  to  avoid  clogging,  which  may 
ead  to  a  polishing  effect.  Following 
abrading,  the  surfaces  must  be 
thorougihly  cleaned  again,  as  above.  In 
total,  the  surfaces  must  be  solvent 
cleaned  at  least  four  times.  All  dust  and 
deposits  left  as  a  result  of  the  abrading 
process  must  be  removed,  as  these  will 
adversely  affect  bonding.  The  adhesive 
should  be  applied  to  one  surface  only, 
using  a  ribbed  rubber  roller.  In  cases 
where  honeycomb  is  to  be  bonded  to 
aluminum  sheet,  the  adhesive  should  be 
applied  to  the  aluminum  sheet  only.  A 
maximum  of  0.5  kg/m^  (11.9  Ib/ft^)  be 
applied  evenly  over  the  surface,  giving 
a  maximum  film  thickness  of  0.5  mm 
(0.02  inch). 

§587.16    Constructioa 

(a)  The  main  honeycomb  block  is 
bonded  to  the  backing  sheet  with 
adhesive  such  that  the  cell  axes  are 
perpendicular  to  the  sheet.  The  cladding 
is  bonded  to  the  front  surface  of  the 
honeycomb  block.  The  top  and  bottom 
siufaces  of  the  cladding  sheet  must  not 
be  bonded  to  the  main  honeycomb  block 
but  should  be  positioned  closely  to  it. 
The  cladding  sheet  must  be  adhesively 
bonded  to  the  backing  sheet  at  the 
mounting  flanges.  The  bumper  element 
must  be  adhesively  bonded  to  the  front 
of  the  cladding  sheet  such  that  the  cell 
axes  are  perpendicular  to  the  sheet.  The 
bottom  of  the  bumper  element  must  be 
flush  with  the  bottom  surface  of  the 
cladding  sheet.  The  bumper  facing  sheet 
must  be  adhesively  bonded  to  the  front 
of  the  bumper  element. 

(b)  The  bumper  element  must  then  be 
divided  into  three  equal  sections  by 
means  of  two  horizontal  slots.  These 
slots  must  be  cut  through  the  entire 
depth  of  the  bumper  section  and  extend 
the  whole  vkidth  of  the  bumper.  The 
slots  must  be  cut  using  a  saw;  their 
width  must  be  the  width  of  the  blade 
used  and  must  hot  exceed  4.0  mm  (0.16 
inch). 

(c)  Clearance  holes  for  mounting  the 
barrier  are  to  be  drilled  in  the  mounting 
flanges  (shoum  in  Figure  2.)  The  holes 
must  be  20  mm  (0.79  inch)  in  diameter. 
Five  holes  must  be  drilled  in  the  top 
flange  at  a  distance  of  40  mm  (1.57 
inches)  from  the  top  edge  of  the  flange 
and  five  holes  in  the  bottom  flange.  40 
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mm  (1.6  inches)  from  the  bottom  edge 
of  that  flange.  The  holes  must  be  spaced 
100  mm,  300  mm  (11.8  inches),  500  mm 
(19.7  inches),  700  mm  (27.5  inches),  900 
mm  (35.4  inches)  horizontally,  from 
either  edge  of  the  barrier.  All  holes  must 
be  drilled  to  ±1  mm  (0.04  inch)  of  the 
nominal  distances. 

§587.17    Mounting. 

(a)  The  deformable  barrier  must  be 
rigidly  fixed  to  the  edge  of  a  mass  of  not 
less  than  7  x  10*  kg  (154,324  lbs)  or  to 
some  structure  attached  thereto.  The 
attachment  of  the  barrier  face  must  be 
such  that  the  vehicle  must  not  contact 
any  part  of  the  structure  more  than  75 
mm  (2.9  inches)  from  the  top  surface  of 
the  barrier  (excluding  the  upper  flange) 
during  any  stage  of  the  impact.  (A  mass. 


the  end  of  which  is  between  925  mm 
(36.4  inches)  and  1000  mm  (39.4  inches) 
high  and  at  least  1000  mm  (39.4  inches) 
deep,  is  considered  to  satisfy  this 
requirement.)  The  front  face  of  the 
surface  to  which  the  deformable  barrier 
is  attached  must  be  flat  and  continuous 
over  the  height  and  width  of  the  face 
and  must  be  vertical  ±  1  degree  and 
perpendicular  ±  1  degree  to  the  axis  of 
the  run-up  track.  The  attachment 
surface  must  not  be  displaced  more  than 
10  mm  (0.4  inch)  during  the  test.  If 
necessary,  additional  anchorage  or 
arresting  devices  must  be  used  to 
prevent  displacement  of  the  barrier.  The 
edge  of  the  deformable  barrier  must  be 
aligned  with  the  edge  of  the  ridged 
barrier  appropriate  for  the  side  of  the 
vehicle  to  be  tested. 


(b)  The  deformable  barrier  must  be 
fixed  to  the.  fixed  barrier  by  means  of  ten 
bolts,  five  in  the  top  mounting  flange 
and  five  in  the  bottom.  These  bolts  must 
be  at  least  8  mm  (0.3  inch)  in  diameter. 
Steel  clamping  strips  must  be  used  for 
both  the  top  and  bottom  moimting 
flanges  (figures  1  and  2).  These  strips 
must  be  60  mm  (2.4  inches)  high  and 
1000  mm  (39.4  inches)  wide  and  have 
thickness  of  at  least  3  mm  (0.12  inch). 
Five  clearance  holes  of  20  mm  (0.8  inch) 
diameter  must  be  drilled  in  both  strips 
to  correspond  with  those  in  the 
moimting  flange  on  the  barrier  (see 
section  587.16(c)).  None  of  the  fixtures 
must  fail  in  the  impact  test. 

15.  Figures  1  through  5  would  be 
added  to  Part  587. 
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Figure  1     Offset  Barrier 
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If  a  >  900  mm:  x  =  1/3(b-600)mm  and  y  =  1/3(a-600)mm  (for  a<b) 


If  a  <  900  mm:  x  =  1/5  (b  - 1200)  mm  and  y  =  1/2  (a  -  300)  mm  (for  a$  b) 

Figure  2 
Location  of  Samples  for  Certification 
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Figure  3  -  Honeycomb  Axes  and  Measured  Dimensions 
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Figure  4 
Crush  Force  and  Displacement 
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Figure  5 
Positions  of  Holes  for  Barrier  Mounting 
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PART  595— RETROFIT  ON-OFF 
SWITCHES  FOR  AIR  BAQS 

16.  The  authority  citation  for  part  595 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111,  3011S, 
30117,  30122  and  30166;  delegation  of 
authority  at  49  CFR  1.50. 

17.  Section  595.5  would  be  amended 
by  revising  paragraph  (a)  and  adding 
paragraph  (b)(6)  to  read  as  follows: 

§595.5    Requirements. 

(a)  Beginning  January  19, 1998,  a 
dealer  or  motor  vehicle  repair  business 
may  modify  a  motor  vehicle 
manufactured  before  September  1.  2005 
by  installing  an  on-off  switch  that 
allows  an  occupant  of  the  vehicle  to 
turn  off  an  air  bag  in  that  vehicle, 
subject  to  the  conditions  in  paragraphs 
(b)(1)  through  (6)  of  this  section: 

(b)*  *  * 

(6)  The  vehicle  was  not  certified  to 
meet  the  advanced  air  bag  requirements 
of  Federal  Motor  Vehicle  Safety 
Standard  No.  208,  i.e.,  the  requirements 
specified  in  Sl5.  Sl7,  S19,  S21.  S23. 
and  S25  of  49  CFR  571.208. 

Issued:  September  1, 1998. 
L.  Robert  Shelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 

Appendix — Response  to  Petitions 

Note:  Tlie  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

NHTSA  has  received  a  number  of  petitions 
and  recommendations  which  address  air  bag 
performance  requirements.  These  include 
petitions  for  rulemaking  concerning  the 
adverse  effects  of  air  bags,  recommendations 
from  NTSB,  and  petitions  for  reconsideration 
of  several  regulatory  actions  addressing  this 
problem  on  an  interim  basis. 

In  this  appendix,  NHTSA  discusses  and 
responds  to  those  outstanding  p>etitions  and 
recommendations  which  address  air  bag 
performance  requirements.  In  some  cases,  the 
agency  presents  its  initial  response  to  a 
petition;  in  other  cases,  the  agency  discusses 
how  today's  prop>osal  for  advanced  air  bags 
provides  a  further  response  to  petitions  for 
rulemaking  which  have  already  been  granted. 
NHTSA  notes  that  it  will  respond  in  other 
notices  to  any  outstanding  petitions 
addressing  other  types  of  air  bag-related 
issues,  e.g.,  consumer  information 
requirements  and  retrofit  on-off  switches. 

A.  Petitions  Requesting  That  New  Test 
Requirements  Be  Added  to  Standard  No.  208 

1.  August  1996  Petition  From  AAMA 

As  part  of  AAMA's  August  1996  petition 
requesting  that  an  unbelted  sled  test  be 
allowed  as  an  alternative  to  the  existing 
unbelted  barrier  crash  test  to  facilitate  quick 
depowering  of  air  bags,  that  organization  also 
petitioned  the  agency  to  propose  driver  and 
passenger  out-of^position  occupant  test 
requirements,  based  on  the  latest  ISO  test 


practices,  &s  a  way  of  testing  the  injury 
potential  of  air  bags  for  those  occupants. 
AAMA  recommended  that  the  agency  use  the 
Hybrid  III  5th  percentile  adult  female  dummy 
at  the  driver  position  and  an  appropriate 
child  dummy  at  the  passenger  position. 
AAMA  stated  that  additional  work  was 
needed  to  more  fiilly  develop  the  ISO 
protocol  to  a  level  appropriate  for  an 
amendment  to  Standard  No.  208. 

Today's  proposal  for  advanced  air  bags 
includes  out-of-position  occupant 
requirements  based  on  the  ISO  test 
procedures,  using  the  Hybrid  III  5th 
percentile  adult  female  dummy  and  several 
child  dummies.  This  notice  is  therefore  in 
further  response  to  AAMA's  petition. 

2.  September  1996  Petition  From  Anita  Glass 
Lindsey 

On  September  1, 1996,  Anita  Glass  Lindsey 
submitted  a  petition  to  amend  Standard  No. 
208  to  specify  use  of  a  5th  percentile  adult 
female  test  dummy  in  testing  vehicles  for 
compliance  with  the  standard's  air  bag 
requirements.  NHTSA  granted  the  petition  in 
the  preamble  its  NPRM  concerning 
depowering.  62  FR  807,  827;  January  6, 1997. 
The  agency  stated  that  it  contemplated 
initiating  a  new  rulemaking  proceeding  to 
propose  ^e  adoption  of  a  5th  percentile 
adult  female  dummy  and  to  specify  injury 
criteria  and  limits,  including  neck  injury 
criteria  and  limits,  suitable  for  that  dummy. 

Today's  proposal  for  advanced  air  bags 
proposes  the  adoption  of  the  Hybrid  III  5th 
percentile  adult  female  dummy  and  related 
test  requirements  and  injury  criteria.  The 
notice  is  therefore  in  further  response  to  Ms. 
Lindsey's  petition. 

3.  September  1996  NTSB  Safety 
Recommendations 

On  September  17, 1996,  the  National 
Transportation  Safety  Board  JNTSB]  issued  a 
number  of  safety  recommendations  to 
NHTSA  for  reducing  the  problem  of  child 
fatalities  caused  by  air  bags.  These 
recommendatioi>s  are  as  follows: 

1.  Immediately  evaluate  passenger  air  bags 
based  on  all  available  sources,  including 
NHTSA's  recent  crash  testing,  and  then 
publicize  the  findings  and  modify 
performance  and  testing  requirements,  as 
appropriate,  based  on  the  findings  of  the 
evaluation. 

2.  Immediately  revise  Federal  Motor 
Vehicle  Safety  Standard  208,  Occupant  Crash 
Protection,  to  establish  performance 
requirements  for  passenger  air  bags  based  on 
testing  procedures  that  reflect  actual  accident 
environments,  including  pre-impact  braking, 
out-of-position  child  occupants  (belted  and 
unbelted),  properly  positioned  belted  child 
occupants,  and  with  the  seat  track  in  the 
forward-most  position. 

3.  Evaluate  the  effect  of  higher  deployment 
thresholds  for  passenger  air  bags  in 
combination  with  the  recommended  changes 
in  air  bag  performance  certification  testing, 
and  then  modify  the  deployment  thresholds 
based  on  the  findings  of  the  evaluation. 

4.  Establish  a  timetable  to  implement 
intelligent  air  bag  technology  that  will 
moderate  or  prevent  the  air  bag  from 
deployment  if  full  deployment  would  pose 


an  injury  hazard  to  a  belted  or  unbelted 
occupant  in  the  right  front  seating  position, 
such  as  a  child  who  is  seated  too  close  to  the 
instrument  panel,  a  child  who  moves  forward 
because  of  pre-impact  braking,  or  a  child  who 
is  restrained  in  a  rear-facing  child  restraint 
system. 

5.  Determine  the  feasibility  of  applying 
technical  solutions  to  vehicles  not  covered  by 
NHTSA 's  proposed  rulemaking  of  August  1, 
1996,  to  prevent  air  bag-induced  injuries  to 
children  in  the  passenger  position. 

Today's  proposal  for  advanced  air  bags  is 

responsive  to  these  recommendations. 

4.  November  1996  Petitions  From  Public 
Citizen  and  the  Center  for  Auto  Safety 

On  November  8, 1996,  the  Center  for  Auto 
Safety  (CFAS)  petitioned  the  agency  to 
amend  Standard  No.  208  to  specify  that  a 
vehicle's  air  bags  must  not  deploy  in  a  crash 
if  the  vehicle's  change  of  velocity  is  less  than 
12  mph.  CFAS  noted  that  many  of  the 
crashes  resulting  in  air  bag  fetaiities, 
especially  those  of  children,  involved  very 
low  changes  in  vehicle  velocity. 

On  November  20, 1996,  CFAS  and  Public 
Citizen  petitioned  the  agency  to  begin 
rulemaking  to  require  dual  inflation  air  bags. 
In  low-speed  crashes,  these  bags  would 
inflate  more  slowly,  and  thus  less 
aggressively,  than  then-current  air  bags.  In 
higher-speed  crashes,  they  would  inflate  at 
the  same  rate  as  then-current  air  bags.  The 
petitioners  asserted  that  their  proposal  is  the 
best  solution  in  the  near  future  and  is 
superior  to  depowering,  since  depowering 
involves  "some  trade-off  in  safety  protection 
and  will  not  add  significant  protection  for 
unrestrained  children." 

NHTSA  considered  and  discussed  these 
petitions  during  its  depowering  rulemaking. 
The  agency  believes  that  higher  deployment 
thresholds  and  dual  or  multiple  level 
inflators  are  among  the  available  alternatives 
for  reducing  adverse  effects  of  air  bags. 
However,- NHTSA  is  not  proposing  to  require 
either  alternative  because  it  believes  such  a 
requirement  would  be  unnecessarily  design- 
restrictive,  given  the  other  available 
alternatives. 

Moreover,  the  agency  believes  that  neither 
a  requirement  for  higher  deployment 
thresholds  alone  nor  a  requirement  for  dual 
or  multiple  level  inflators  would  be  a 
sufficient  longer  term  approach  for  the 
agency  to  adopt.  NHTSA  is  concerned  that  a 
requirement  for  higher  deployment 
thresholds  would  discourage  the  use  of 
multiple  level  inflators,  which  the  agency 
believes  offer  greater  potential  benefits.  A 
requirement  for  multiple  level  inflators 
would  be  inadequate  because  it  would  not 
measuire  injury  risk,  e.g.,  the  possibility  that 
even  the  lower  inflation  level  might  cause 
btalities  to  out-of-position  occupants. 

5.  February  1997  Petition  From  Parents  for 
Safer  Air  Bags 

On  February  28, 1997,  Parents  for  Safer  Air 
Bags  petitioned  NHTSA  to  (1)  investigate  the 
effect  of  temperature  on  air  bag  inflation  and 
(2)  incorporate  performance  requirements  in 
Standard  No.  208  that  require  compliance 
with  the  standard  at  -  40"  C  ( -40"  F)  and 
at82»C(180»F). 
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That  oiganization  stated  that  it  had  been 
advised  by  engineering  experts  that 
temperature  can  materially  affect  air  bag 
pressure.  It  supplied  a  graph  showing  how 
inflator  performance  typically  varies  by 
temperature  in  a  tank  test.  It  expressed 
concern  that  an  occupant  in  Minnesota  in  the 
winter  may  "bottom  out"  as  a  result  of 
excessive  deflowering  while  an  occupant  in 
Arizona  in  the  summer  may  be  struck  with 
excessive  bag  punch  even  with  depowering. 

The  Parents'  Coalition  stated  that  it  had 
been  advised  that  the  most  effective  test 
protocol  to  insure  proper  air  bag  performance 
in  variant  climatic  conditions  is  a  static 
deployment  with  pendulum  loading  that 
simulates  occupant  acceleration  and  tests  for 
bottom  out  and  rebound.  The  petitioner 
stated  that  the  air  bag  inflator  and  module 
should  be  cooled  to  -  40°  F.  (and  heated  to 
180"  F.)  and  then  tested  at  those 
tempera  tiu«s. 

NHTSA  agrees  that  temperature  will  have 
an  effect  on  any  gas.  Since  air  bag  inflation 
is  dependent  on  gas,  temperature  may  have 
an  effect  on  inflation  characteristics. 
Therefore,  the  agency  agrees  that  the  vehicle 
manufacturers  need  to  take  account  of 
temperature  issues  as  they  design  their  air 
bags.  The  agency  notes,  however,  that  few  if 
any  people  would  operate  their  vehicles  at 
the  extreme  temperatures  cited  by  the 
petitioner.  Moreover,  to  the  extent  that  an 
inflator  was  at  an  extreme  temperature  at  the 
beginning  of  a  trip,  the  temfierature  would 
likely  move  close  to  the  occupant 
compartment's^ operating  temperature  after  a 
few  irnnutesT 

The  agency  believes  that  the  relevant 
issues  to  consider  in  responding  to  the 
Parents'  Coalition  petition  are  whether  this  is 
an  issue  which  needs  to  be  addressed  by 
Federal  regulation  and,  if  so,  what  type  of 
regulation.  NHTSA  has  tentatively  concluded 
that  there  is  not  a  demonstrated  need  to 
include  temperature  requirements  in 
Standard  No.  208,  but  it  is  requesting 
comments  on  this  issue. 

NHTSA  notes  that,  in  issuing  today's 
proposal  for  advanced  air  bags,  the  agency 
has  tentatively  concluded  that  a  substantial 
number  of  additional  performance 
requirements  need  to  be  added  to  Standard 
No.  208  to  ensure  that  the  vehicle 
manufacturers  design  their  air  bags  to 
provide  appropriate  protection  under  a  wider 
variety  of  circumstances.  However,  in  the 
context  of  a  statutory  scheme  requiring  the 
agency  to  issue  performance  requirements  (as 
opposed  to  one  requiring  design 
requirements  or  government  approval),  it  is 
neither  appropriate  nor  possible  for  the 
agency  to  address  every  real  world  variable 
that  can  affect  safety.  Ultimately,  the  vehicle 
manufacturers  must  be  expected  to  design 
their  vehicles  not  only  so  they  meet  the 
performance  requirements  sp>ecified  by  the 
Federal  motor  vehicle  safety  standards,  but 
also  in  light  of  the  full  range  of  real  world 
conditions  their  vehicles  will  experience. 

Based  on  an  examination  of  available  data, 
NHTSA  is  not  aware  of  a  need  to  add 
temperature  requirements  to  Standard  No. 
208.  The  agency  has  evaluated  its  Sp>ecial 
Crash  Investigations  of  air  bag  fatalities  and 
serious  injuries,  and  has  been  unable  to  find 


any  relationship  between  temperature  and 
air-bag-induced  injuries. 

NHTSA  also  believes  that  it  would  be 
relatively  difficult  to  develop  temperature 
requirements  that  would  be  appropriate  for 
Standard  No.  208.  The  agency  does  not 
believe  that  a  pendulum  test,  by  itself,  would 
be  desirable  because  it  would  not  measure 
injury  criteria. 

However,  the  agency  believes  that 
manufacturers  can,  and  should,  consider 
temperature  performance  as  they  design  their 
air  bags.  They  are  in  a  position  to  know  how 
significant  temperature  variation  is  to  the 
performance  of  a  particular  air  bag  design, 
and  can  conduct  the  kinds  of  testing  that  are 
suited  to  each  such  design. 

As  indicated  above,  while  the  agency  has 
tentatively  concluded  that  there  is  not  a  need 
to  include  temperature  requirements  in 
Standard  No.  208,  it  is  requesting  comments 
on  this  issue.  The  agency  is  particularly 
interested  in  receiving  comments  from  air 
bag  manufacturers  and  vehicle  manufactvirers 
concerning  what  testing  and  other  steps  they 
have  taken  to  ensure  that  air  bag  performance 
is  appropriate  under  varying  temp>erature 
conditions,  the  steps  they  have  taken  in  the 
context  of  depowering  their  air  bags  (e.g., 
how  they  may  have  addressed  the  possibility 
that  depowered  air  bags  might  be  more  likely 
to  "bottom  out"  in  cold  temp>eratures],  and 
how  they  plan  to  address  the  issue  in  the 
context  of  advanced  air  bag  designs. 

6.  April  1998  Petition  From  CFAS,  Consumer 
Federation  of  America,  Parents  for  Safer  Air 
Bags,  and  Public  Citizen 

On  April  20, 1998,  CFAS.  Consumer 
Federation  of  America,  Parents  for  Safer  Air 
Bags,  and  Public  Citizen  submitted  a  joint 
petition  requesting  that  the  agency  upgrade 
Standard  No.  208  to  include  testing  of  the 
"family  of  dummies"  in  (1)  barrier  tests  up 
to  and  including  30  mph  (belted  and 
unbelted),  (2)  moderate  speed  off-set 
deformable  barrier  tests  (belted  and 
unbelted),  and  (3)  static  tests  with  out-of- 
position  dummies.  The  petitioners  stated  that 
this  comprehensive  set  of  tests  would  ensure 
that  air  bag  systems  are  safe  and  effective  in 
"real  world"  crash  conditions,  not  just  in  the 
"single  crash  scenario"  in  the  present 
standard. 

The  petitioners  argued  that  the  present 
requirements  in  Standard  No.  208  are  under- 
inclusive,  since  they  require  testing  only  of 
the  properly  positioned,  average-sized  adult 
male  dummy  in  a  30  mph  collision.  They 
stated  that  the  standard  omits  testing  of  child 
sized  dummies,  small  women  dummies,  out- 
of-position  dummies,  and  dummies  of  any 
size  and  position  in  low-speed  collisions. 
The  petitioners  also  stated  that  the  standard 
omits  off-set  crashes  into  a  deformable 
barrier — tests  that  reveal  the  ability  of  the 
crash  sensor  to  promptly  detect  the  crash 
event  and  deploy  the  bag  before  the  occupant 
has  had  time  to  ihove  dangerously  close  to 
the  air  bag. 

According  to  the  petitioners,  these  gaps  in 
Standard  No.  208  have  allowed  air  bag 
systems  to  enter  the  market  that  have  caused 
severe  and  fatal  injuries  to  child  passengers 
and  small  women  drivers  in  minor  collisions. 
The  petitioners  believe  that  the  solution  is 


the  upgrading  of  Standard  No.  208's  air  bag 
performance  requirements,  as  siunmarized 
earlier  in  this  section. 

The  petitioners  also  emphasized  that  they 
believe  the  unbelted  30  mph  barrier  test 
should  be  reinstated.  Noting  that  some 
automobile  manufacturers  are  urging 
permanent  elimination  of  that  test  in  fevor  of 
the  current  sled  test  option,  the  petitioners 
stated  that  the  agency  should  reject  this 
reconmiendation  due  to  the  serious 
inadequacies  of  the  sled  test  Among  other 
things,  the  petitioners  stated  that  the  sled  test 
(1)  uses  a  "fictitious"  125  millisecond  crash 
pulse  that  fails  to  account  for  the  fact  that 
some  vehicles  have  a  much  faster  crash 
pulse;  (2)  does  not  allow  observation  of  how 
the  vehicle  crushes;  (3)  does  not  allow 
observation  of  the  occupant's  interaction 
with  the  vehicle  structure  in  an  actual  crash 
(the  so-called  occupant  "kinematics");  and 
(4)  foils  to  test  the  effectiveness  of  the 
vehicle's  crash  sensors. 

NHTSA  notes  that  it  received  this  petition 
as  it  was  nearing  completion  of  its  proposal 
for  advanced  air  bags.  Nonetheless,  the 
agency  has  carefully  analyzed  the  petition. 
The  agency  believes  that  while  not  identical, 
today's  prop>osal  is  essentially  consistent 
with  the  approach  recommended  by  the 
petitioners.  Accordingly,  the  agency  has 
decided  to  grant  the  petition  and  views 
today's  proposal  as  responsive  to  the 
petition. 

NHTSA  notes  that  it  agrees  writh  the 
petitioners  that  the  current  requirements  of 
Standard  No.  208  are  under-inclusive  and 
need  to  be  upgraded.  However,  the  agency 
believes  it  is  incorrect  to  characterize  the 
standard's  longstanding  barrier  test 
requirements  as  "a  single  crash  scenario." 
Given  that  the  current  standard  specifies  that 
vehicles  must  be  able  to  comply  with  the 
barrier  test  atdifferent  speeds,  different 
angles,  and  with  both  belted  and  unbelted 
dummies,^^  the  standard  simulates  a  wide 
variety  of  real  world  crash  scenarios. 
However,  the  agency  agrees  that  the  standard 
needs  to  be  upgraded  so  that  it  directly 
addresses  a  number  of  crash  scenarios  not 
simulated  by  the  barrier  test,  such  as  ones 
involving  out-of-position  occupants. 

B.  Petition  Requesting  Extension  of  the 
Provision  Allowing  On-Off  Switches  for 
Vehicles  Without  Rear  Seats  or  With  Small 
Rear  Seats 

On  January  6, 1997,  NHTSA  published  a 
final  rule  in  the  Federal  Register  (62  FR  798) 
extending  until  September  1,  2000  the  time 
period  during  which  vehicle  manufecturers 
are  permitted  to  offer  manual  on-off  switches 
for  the  passenger-side  air  bag  for  vehicles 
without  rear  seats  or  with  rear  seats  that  are 
too  small  to  accommodate  rear  facing  infant 
seats.  The  agency  extended  the  option  from 
an  earlier  date  so  that  manufacturers  would 
have  more  time  to  implement  better, 
automatic  solutions. 

GM  requested  the  agency  to  reconsider  its 
position  regarding  this  "sunset"  date.  That 
company  essentially  argued  that  there  is  still 


2'  As  discussed  elsewhere  in  this  notice,  the 
standard  currently  includes  an  unbelted  sled  test 
option  that  may  be  selected  as  an  alternative  to  the 
unbelted  barrier  tesL 
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considerable  uncertainty  as  to  whether  such 
automatic  solutions  will  be  available  by 
September  1,  2000. 

NHTSA  has  decided  to  grant  GM's  petition. 
In  today's  proposal  for  advanced  air  bags,  the 
agency  is  proposing,  among  other  things,  to 
require  automatic  means  for  ensuring  that 
passenger  air  bags  do  not  pose  a  risk  to 
children  in  rear  facing  infant  seats.  In 
developing  this  proposal,  the  agency  has 
considered  the  lead  time  needed  to 
implement  these  solutions.  The  agency  has 
therefore  tentatively  concluded  that  it  should 
extend  the  date  for  this  "simset"  so  that  the 
temporary  amendment  would  expire  as  the 
upgraded  performance  requirements  are 
phased  in. 

During  the  proposed  phase-in,  manual  on- 
off  switches  would  not  be  available  for  any 
vehicles  certified  to  the  upgraded 
requirements,  but  would  be  available  for 
other  vehicles  if  those  vehicles  do  not  have 
rear  seats  or  have  rear  seats  that  are  too  small 
to  accommodate  rear  facing  infant  seats. 

C.  Petitions  Requesting  a  Penaanent  Option 
of  Using  Unbehed  Sled  Test  instead  of 
Unbelted  Barrier  Test 

As  discussed  earlier  in  this  notice,  NHTSA 
is  proposing  to  amend  Standard  No.  208  to 
improve  occupant  protection  for  occupants  of 
different  sizes,  belted  and  unbelted,  while 
minimizing  the  risk  to  infants,  children,  and 
other  occupants  from  injuries  and  deaths 
caused  by  current  air  bag  designs.  The 
current  standard  provides  vehicle 
manufacturers  with  the  flexibility  oecessary 
to  introduce  advanced  air  bags,  but  does  not 
require  them  to  do  so. 

Partially  because  Standard  No.  208  has 
always  provided  the  flexibility  to  address  the 
problem  of  out-of-position  occupants,  the 
agency  specified  in-its  depowering 
rulemaking  that  the  alternative  sled  test  was 
a  tempcffary  measure,  instead  of  a  permanent 
one.  NHTSA  explained  that  there  is  no  need 
to  permanently  reduce  Standard  No.  208's 
performance  requirements  to  enable 
manufacturers  to  choose  alternatives  to  the 
current  single  inflation  level  air  bags  and 
thus  avoid  the  adverse  effects  of  those  air 
bags.  Those  requirements  permit 
manu&icturers  to  install  air  bags  that  adapt 
deployment  based  on  one  or  more  factors 
such  as  crash  severity,  belt  use,  and  occupant 
size,  weight  or  position,  or  that  inflate  in  a 
manner  that  is  not  seriously  harmful  to  out- 
of-position  occupants. 

NHTSA  decided  to  make  the  alternative 
sled  test  available  until  advanced  air  bags 
could  be  introduced.  It  specified  that  the 
alternative  sled  test  would  "sunset"  on 
September  1.  2001,  based  on  its  judgment  in 
the  Spring  of  1997  that  vehicle  manu^ctiirers 
could  install  some  types  of  advanced  air  bags 
in  their  fleets  by  that  date.  The  agency 
recognized,  however,  that  there  was 
uncertainty  as  to  how  quickly  advanced  air 
bags  could  be  incorporated  into  the  entire 
fleet.  Accordingly,  the  agency  indicated  that 
it  would  revisit  the  sunset  date,  to  the  extent 
appropriate,  in  its  future  rulemaking  on 
advanced  air  bags.  See  62  FR  12968,  March 
19, 1997. 

NHTSA  received  four  petitions  requesting 
that  the  agency  eliminate  the  sunset  date  for 


the  alternative  unbelted  sled  test.  The 
petitions  were  submitted  by  AAMA,  AIAM, 
Ford,  and  IIHS. 

The  agency  notes  that  the  sunset  date 
(September  1.  2001)  specified  in  the  standard 
has  been  superseded  by  the  NHTSA 
Reauthorization  Act  of  1998.  The  Act  ensures 
that  the  sled  test  option  will  remain  in  place 
at  least  until  the  vehicle  manufacturers 
introduce  advanced  air  bags.  As  discussed 
earlier  in  this  notice,  the  Act  provides  that 
the  unbelted  sled  test  option  "shall  remain  in 
effect  unless  and  until  changed  by  Ithe  final 
rule  for  advanced  air  bags]."  The  Conference 
Report  states  that  the  current  sled  test 
certification  option  remains  in  effect  "unless 
and  until  phased  out  according  to  the 
schedule  in  the  final  rule.". 

Since  the  Act  overrides  the  provision  in 
Standard  No.  208  sunsetting  the  sled  test 
alternative,  the  Act  effectively  moots  the 
petitions  for  reconsideration  concerning  that 
provision.  Accrordingly,  there  is  no  need  to 
set  out  the  arguments  made  in  those 
petitions.  Further,  those  argimients  and  their 
underlying  premises  have  themselves  been 
superseded  in  some  respects  by  the  Act, 
having  been  submitted  long  before  the  air  bag 
provisions  of  the  Act  were  formulated  and 
enacted.  For  example,  many  of  those 
argimients  were  premised  on  the  continued 
use  of  the  current,  single  inflation  level  air 
bags,  instead  of  the  advanced  air  bags 
mandated  by  Ck)ngress  in  the  Act. 

Nevertheless,  those  arguments  were 
generally  considered  by  the  agency  before 
deciding  to  propose  terminating  the  sled  test 
alternative.  The  following  discussion 
supplements  the  discussion  in  the  preamble 
of  the  reasons  for  issuing  that  proposal. 

Adoption  in  1997  oftiie  Temporary  Sled 
Test  Option.  AAMA  first  petitioned  the 
agency  to  provide  a  sled  test  alternative  to 
the  unbelted  barrier  test  requirements  in 
August  1996.  By  the  time  that  organization 
submitted  its  petition,  it  had  become  clear 
that  while  the  single  inflation  level  air  bag 
designs  then  being  installed  by  the  industry 
were  highly  effective  in  reducing  teenager 
and  adult  fatalities  from  frontal  crashes,  they 
also  sometimes  caused  fatalities  to  out-of- 
position  occupants,  especially  children,  in 
low  speed  crashes.  NHTSA  and  the  industry 
were  then  seeking  solutions  that  could  be 
implemented  quickly  to  reduce  the  adverse 
effects  of  air  bags,  while  also  maintaining,  to 
the  extent  p>ossible,  the  benefits  of  air  bags. 

In  analyzing  AAMA's  rulemaking  petition, 
the  agency  recognized  that  there  were 
downsides  to  the  approach  recommended  by 
that  organization.  Unlike  a  full  scale  vehicle 
crash  test,  a  sled  test  does  not,  and  cannot, 
measure  the  actual  protection  that  an 
occupant  will  receive  in  a  crash.  The  test  can 
measiu«  limited  performance  attributes  of  the 
air  bag,  but  not  the  performance  provided  by 
the  full  air  bag  system,  much  less  the 
combination  of  the  vehicle  and  its  occupant 
crash  protection  system.  It  is  that 
combination  that  determines  the  amount  of 
protection  actually  received  by  occupants  in 
a  real  world  crash. 

NHTSA  was  faced  with  a  difficult  decision 
in  evaluating  AAMA's  rulemaking  petition  to 
permit  use  of  the  sled  test.  The  agency 
wanted  the  industry  to  quickly  mitigate  the 


adverse  effects  of  its  then-current  air  bag 
designs,  which  the  auto  industry  said  it 
would  do  if  the  agency  adopted  the  sled  test, 
but  the  agency  did  not  want  to  reduce  the 
protection  being  ensured  by  Standard  No. 
208. 

Faced  with  this  dilemma.  NHTSA  carefully 
analyzed  whether  a  reduction  in  stringency 
of  the  Standard  was  necessary  in  the  short 
term  to  address  adverse  effects  of  air  bags  to 
out-of-position  occupants.  A  review  of  the 
record  showed  that  a  wide  range  of 
technological  solutions  were,  and  had  been, 
available  to  prevent  adverse  effects  of  air 
bags,  and  still  enable  vehicles  to  meet 
Standard  No.  208's  barrier  crash  test 
requirements.^*  However,  these  technologies 
generally  could  not  be  implemented  as 
quickly  as  depowering. 

In  light  of  the  rulemaking  record  before  it, 
NHTSA  decided  to  adopt  the  sled  test 
alternative  reouested  by  the  auto  industry  " 
and  supportea  by  others  to  be  abso?utely  sure 
that,  given  the  air  bag  designs  then  being 
used  by  the  industry,  the  vehicle 
manufacturers  had  the  necessary  flexibility  to 
address  the  problem  of  adverse  effects  of  air 
bags  in  the  shortest  time  possible.  The  agency 
recognized  that  there  were  longer  term 
technological  solutions  that  did  not  require  a 
reduction  in  the  safety  protection  afforded  by 
Standard  No.  208.  It  further  recognized  that 
many  or  most  vehicles  could  have  their  air 
bags  substantially  depowered  and  still  meet 
the  standard's  longstanding  barrier  test 
requirements.  Nevertheless,  NHTSA  wanted 
to  make  sure  that  the  standard  did  not 
prevent  quick  action  by  the  manufacturers 
that  would  reduce  air  bag  risks  while  still 
providing  a  measure  of  protection. 

The  agency  took  this  action  because  the 
sled  test  offered  advantages  that,  in  the  short 


"  In  its  1984  decision,  the  Department  had 
expressly-recognized  that  the  vehicle  manufacturers 
had  raised  concerns  about  potential  adverse  effects 
of  air  bags  to  out-of-position  occupants.  In  response 
to  those  concerns,  the  Department  had  identified  a 
variety  of  available  technological  means  for 
addressing  those  risks.  The  July  11, 1984  Final 
Regulatory  Impact  Analysis  (FRIA)  listed  a  variety 
of  potential  technological  means  for  addressing  the 
problem  of  injuries  associated  with  air  bag 
deployments  (FRIA.  pp.  ni-«  to  10)  including  dual 
level  inflation  syttenas  and  (Mher  technological 
measures  such  as  bag  shape  and  size,  instrument 
panel  contour,  aspiration,  and  inflation  technique. 
It  also  noted  that  a  variety  of  different  sensors  could 
be  used  to  trigger  dual  level  inflation  systems,  e.g., 
a  sensor  that  measures  impact  speed,  a  sensor  that 
measures  occupant  size  or  weight  and  senses 
whether  an  occupant  is  out  of  position;  and  an 
electronic  proximity  sensor.  However,  the  auto 
manufacturers  generally  did  not  adopt  any  of  these 
technologies. 

^  The  sled  test  alternative  adopted  by  NHTSA, 
with  a  125  msec  pulse,  had  a  more  stringent  pulse 
than  the  one  first  advocated  by  AAMA.  That 
organization  first  recommended  a  143  msec  pulse. 
However,  testing  by  NHTSA  showed  that  a  vehicle 
could  pass  Standard  No.  208's  requirements 
without  an  air  bag  with  the  143  msec  pulse.  The 
more  stringent  pulse  was  recommended  by  AAMA 
in  a  later  submission.  Further  testing  by  the  agency 
showed  that  some  vehicles  could  pass  Standard  No. 
208's  requirements  without  an  air  bag  even  with  the 
125  msec  pulse.  Given  this  testing,  NHTSA  added 
new  neck  injury  criteria  to  the  sled  test  ahemative, 
to  help  ensure  that  the  vehicle  manufacturers  did 
not  depower  their  air  bags  to  a  point  where  they 
would  provide  little  benefit. 
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run,  outweighed  the  fundamental 
shortcomings  of  that  test  as  a  representation 
of  potentially  fatal  real  world  crashes  and 
thus  as  a  reliable  predictor  of  real  world 
performance.  Much  of  the  sled  test's  short 
run  value  lay  in  the  fact  tjiat  it  was  simpler 
and  less  costly  to  conduct  than  a  barrier 
crash  test  and  that,  by  simplifying 
compliance  testing  through  removal  of  some 
of  the  key  elements  related  to  real  world 
performance,  it  made  compliance  much 
easier  to  achieve,  and  to  demonstrate. 

At  the  same  time,  the  agency  made  it  clear 
that  it  viewed  the  reduction  in  the  standard's 
safety  requirements  as  a  short-term  interim 
measure,  while  the  vehicle  manufacturers 
develop  and  implement  better  solutions.  62 
FR  12968.  The  agency  considered  the  sled 
test  to  be  a  short  term  means  of  ensuring  that 
the  vehicle  manufacturers  could  quickly 
depower  all  of  their  air  bags,  but  not  an 
effective  long-term  means  for  measuring  a 
vehicle's  occupant  protection. 

Proposal  to  Sunset  the  Sled  Test  Option. 
NHTSA  has  propmsed  to  sunset  the  unbelted 
sled  test  option  in  part  because  the  agency 
believes  that  ensuring  continued  protection 
of  imbelted  occupants  is  vital  to  motor 
vehicle  safety.  About  half  of  the  occupants  in 
potentially  fatal  crashes  are  still  unbelted. 
Moreover,  youth  are  overrepresented  among 
unbelted  victims  in  fatal  crashes.  Young 
people  of  both  sexes,  but  particularly  males, 
are  disproportionately  represented  among  the 
unbelted.  It  is  well  known  that  the  young  are 
more  prone  to  risky  behavior.  As  drivers 
grow  older,  they  matiire  and  adopt  safer 
driving  and  riding  habits.  ^^  By  continuing  to 
provide  effective  air  bag  protection  for  the 
unbelted,  the  agency  and  the  vehicle 
manufacturers  can  help  give  young  drivers 
and  passengers  a  better  chance  of  safely 
passing  through  their  risk-prone  years. 
Providing  effective  air  bag  protection  for  the 
unbelted  will  also  help  other 
disproportionately  represented  groups,  such 
as  rural  residents  and  members  of  minorities. 

The  auto  industry  suggests  that  unbelted 
occupants  would  continue  to  be  provided  a 
level  of  protection  even  in  the  absence  of  an 
unbelted  barrier  test  requirement.  However, 
they  have  not  provided  any  specific 
information  concerning  what  level  of 
protection  would  be  provided.  The  agency 
tentatively  concludes  that  such  protection 
can  best  be  measured,  and  ensured,  in  full 
scale  vehicle  crash  tests. 

In  order  to  determine  the  amount  of  life- 
saving  and  injury-reducing  protection  that  is 
provided  by  the  combination  of  a  vehicle  and 
its  air  bags  to  unbelted  occupants,  it  is 
necessary  to  test  a  vehicle  in  situations  in 
which  an  unbelted  occupant  would,  in  the 
absence  of  an  effective  air  bag,  typically  face 
a  significant  risk  of  serious  injury  or  death. 
This  need  is  met  by  the  unbelted  48  km/h  (30 
mph)  barrier  test  requirement,  which  is 


»The  National  Occupant  Protection  Use  Survey 
(NOPUS)  reported  in  August  1997  that  young  adults 
(16-24  years  old)  were  observed  with  the  lowest 
belt  use  rate  (less  than  50%)  of  any  of  the  reported 
observed  categories.  The  NOPUS  data  report 
findings  of  trained  observers  at  controlled 
intersections.  A  copy  of  the  NOPUS  report  is 
available  at  the  NHTSA  web  site  under  the  category 
"Reports  and  Research  Notes". 


represenfative  of  a  significant  percentage  of 
such  real  world  crashes.  A  NHTSA  paper 
titled  "Review  of  Potential  Test  Procedures 
for  FMVSS  No.  208,"  notes  that  data  from  the 
National  Automotive  Sampling  System 
(NASS)  indicate  that  the  barrier  crash  pulse 
(full  and  oblique)  represents  about  three- 
quarters  of  real  world  collisions.  A  copy  of 
this  paper  is  being  placed  in  the  public 
docket. 

NHTSA  believes  that  Standard  No.  208 
should  continue  to  address  the  protection  of 
the  nearly  50  percent  of  all  occupants  in 
potentially  fatal  crashes  who  are  still 
unbelted.  Apart  from  the  substantial  numbers 
of  lives  at  stake,  the  experience  with  current 
single  inflation  level  air  bags  suggests  that 
the  agency  should  amend  Standard  No.  208 
to  ensure  occupant  protection  in  a  wider 
variety  of  real  world  crash  scenarios,  rather 
than  narrowing  its  scope. 

Nevertheless,  some  petitioners  have  argued 
that  NHTSA  should  drop  the  unbelted  barrier 
requirement  based  on  an  expectation  that 
seat  belt  use  will  substantially  increase  in  the 
future.  The  agency  recognizes  that  as  seat  belt 
use  increases,  the  percentage  of  real  world 
crashes  that  is  directly  represented  by  the 
unbelted  barrier  test  decreases.  However, 
there  are  several  reasons  why  the  agency 
tentatively  concludes  that  dropping  that  test 
requirement  would  not  be  appropriate, 
particularly  at  this  time. 

First,  future  projections  of  increases  in  seat 
belt  use  are  uncertain,  and  seat  belt  use  in 
potentially  fatal  crashes  is  currently  little 
over  50  percent.  The  agency  tentatively 
concludes  that  it  should  not  reduce  safety 
performance  requirements  for  nearly  one-half 
the  occupants  involved  in  potentially  fatal 
crashes,  particularly  on  the  basis  of  uncertain 
projections  about  future  seat  belt  use. 

Second,  even  as  seat  belt  use  increases,  the 
persons  not  using  seat  belts  will  tend  to  be 
over-involved  in  potentially  fatal  crashes. 
Teenagers  are  among  the  persons  least  likely 
to  use  seat  belts.  They  are  also  much  more 
likely  than  other  groups  to  be  involved  in 
potentially  fatal  crashes.  Moreover,  even  in 
countries  where  seat  belt  use  is  90  percent, 
unbelted  occupants  still  represent  about  33 
percent  of  all  fatalities. 

The  arguments  made  by  the  petitioners 
regarding  the  effect  of  the  barrier  test  on  air 
bag  performance  were  typically  premised  on 
the  continued  use  of  the  current,  one-size- 
fits-all,  air  bag  designs.  They  did  not  address 
the  range  of  advanced  air  bag  technologies 
that  may  be  employed  to  meet  the  barrier  test 
requirements.  The  issue  about  the 
compliance  tests  that  should  be  used  in  the 
fiiture  should  be  determined  in  the  context 
of  the  air  bag  technology  to  be  used  in  the 
fiiture,  and  not  in  the  context  of  the  older  air 
bag  designs  currently  in  use.  When  the  full 
range  of  advanced  air  bag  technologies  is 
considered,  the  agency  believes  that  it  is 
apparent  that  the  vehicle  manufacturers  can 
address  the  adverse  effects  of  air  bags  to  out- 
of-position  occupants,  and  provide  excellent 
protection  to  both  belted  and  unbelted 
occupants. 

The  agency  believes  the  appropriate 
solution  to  the  current  air  bag  problems  is  to 
preserve  and  enhance  the  life-saving  and 
injury-reducing  benefits  that  air  bags  are 


providing  to  all  occupants,  belted  and 
unbelted,  while  dramatically  reducing  or 
eliminating  fatalities  and  serious  injuries 
caused  by  air  bags.  In  the  longer  run,  the 
agency  believes  its  plan  to  adopt 
requirements  for  advanced  air  bags  and 
maintain  an  effective  unbelted  vehicle  test 
requirement  will  achieve  this  goal. 

"The  agency  believes  that  justifying  the 
elimination  of  the  unbelted  barrier  test  based 
on  the  shortcomings  of  current  (or  pre- 
depowered)  air  bag  designs  has  parallels  to 
the  rationale  for  the  agency's  decision  in  the 
early  1980's  to  rescind  the  automatic  restraint 
requirements.  The  agency  rescinded  those 
requirements  for  the  stated  reason  that  many 
vehicle  manufacturers  had  initially  chosen  to 
comply  with  them  by  detachable  automatic 
seat  belts,  instead  of  either  nondetachable 
automatic  seat  belts  or  air  bags,  and  that 
those  detachable  belts  might  not  significantly 
improve  vehicle  safety.  The  U.S.  Supreme 
Court  unanimously  concluded  that  the 
appropriate  regulatory  response  to  ineffective 
or  undesirable  design  choices  by  the  vehicle 
manufacturers  regarding  automatic  restraints 
was  not  simply  to  rescind  the  requirements 
for  those  restraints,  but  first  to  consider  the 
alternative  of  amending  the  requirements  to 
ensure  better  technological  choices  in  the 
hituie.  Motor  Vehicle  Mfrs.  Ass'n  v.  State 
Farm  Mut  Auto.  Ins.  Co.,  403  U.S.  29  (1983). 
The  reasoning  underlying  that  decision 
suggests  that  the  fact  that  the  air  bag  designs 
chosen  to  date  do  not  meet  all  safety 
considerations  is  not  a  sufficient  reason,  by 
itself,  to  undercut  or  negate  the  broad, 
longstanding  performance  requirements  for 
air  bags,  given  that  there  are  other,  superior 
alternative  designs  frtjm  which  to  choose. 
Instead,  the  appropriate  long-term  solution  is 
to  amend  the  requirements  to  ensure  that  the 
manufacturers  select  and  install  better  air  bag 
designs  in  the  future. 

In  arguing  for  permanent  retention  of  the 
sled  test,  the  petitioners  made  a  number  of 
arguments  about  the  potential  benefits  of 
depowered  air  bags.  However,  NHTSA  does 
not  believe  that  it  is  necessary  to  retain  the 
sled  test  to  obtain  the  benefits  of  depowered 
air  bags.  Ultimately,  the  issue  is  not  whether 
some  vehicles  with  depowered,  single 
inflation  level  air  bags  do  not  today  meet  the 
48  km/h  (30  mph)  barrier  test  requirement. 
As  noted  above,  the  issue  about  fiiture 
compliance  tests  should  be  determined  in  the 
context  of  future  air  bag  technology,  and  not 
in  the  context  of  today's  less  sophisticated  air 
bag  designs.  Various  advanced  air  bag 
technologies  can  be  used  that  will  provide 
full  protection  in  compliance  with  such 
substantial  test  crashes,  while  not  injuring 
out-of-position  occupants. 

As  discussed  above,  the  primary  reason 
NHTSA  decided  to  adopt  the  temporary  sled 
test  alternative  in  its  depowering  rulemaking 
was  because  of  its  desire  to  ensure  that  the 
vehicle  manufacturers  could  depower  all  of 
their  single  inflation  level  air  bags  quickly. 
The  certification  testing  that  vehicle 
manufacturers  would  have  needed  to 
conduct  to  ensure  that  their  depowered  air 
bags  continued  to  meet  the  48  km/h  (30  mph) 
barrier  test  would  have  prevented  the  quick 
depowering  of  all  air  bags.  However,  the 
agency  did  not  determine  that  multi-inflation 
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level  or  even  single  inflation  level  depowered 
air  bags  could  not,  given  sufficient  time,  be 
produced  that  would  also  meet  the  48  km/ 
h  (30  mph)  barrier  test.^' 

In^is  connection,  the  agency  notes  that, 
based  on  very  limited  data,  it  appears  that 
many,  perhaps  most,  vehicles  with 
depowered  air  bags  continue  to.  meet 
Standard  No.  208's  unbelted  barrier  test 
requirements  by  wide  margins.  NHTSA  has 
tested  five  vehicles  with  depowered  driver 
air  bags  in  unbelted  48  km/h  (30  mph)  rigid 
barrier  tests,  and  all  passed  Standard  No. 
208's  injury  criteria  by  significant  margins.^* 
The  agency  has  tested  six  vehicles  with 
depowered  passenger  air  bags  in  unbelted  48 
km/h  (30  mph)  rigid  barrier  tests,  and  all  but 
one  passed  the  standard's  injtiry  criteria 
performance  limits  by  significant  margins.^' 

NHTSA  notes  that  the  petitioners 
suggested  that  it  should  evaluate  the  real 
world  safety  impacts  of  depowering  before 
deciding  whether  to  restore  the  barrier  test. 
This  suggestion  does  not  take  into  account 
the  limitations  of  the  sled  test  alternative  for 
measuring  the  occupant  protection  provided 
in  a  potentially  fatal  crash,  especially  as 
compared  to  an  actual  cr^sh  test.  Further, 
there  is  some  question  whether  determining 
the  level  of  protection  provided  by  the 
current  depowered  air  bags  would  enable  the 
agency  to  assess  the  level  of  safety  ensured 
by  the  sled  test.  The  sled  test  gives  vehicle 
manufacturers  broad  flexibility  to  design  and 
install  air  bags  that  are  significantly  more 
depowered  than  the  current  depowered  air 
bags.  In  comparing  regulatory  alternatives, 
the  question  for  the  agency  to  answer  is  the 
level  of  safety  protection  actually  required  by 
different  alternatives  instead  of  the  safety 
protection  that  is  currently  provided,  or  may 
in  the  future  be  provided,  voluntarily  by  the 
manufacturers. 

These  concerns  are  particularly  relevant  in 
considering  any  kind  of  permanent  change  to 
a  safety  standard.  Since  the  agency  analyzed 
the  sled  test  amendment  as  a  relatively  short- 
term,  interim  means  of  ensuring  that 
manufecturers  could  quickly  depower  their 
vehicles'  existing  air  bags,  it  primarily 
analyzed  the  safety  impacts  of  the  changes 
the  vehicle  manufacturers  said  they  would 
make.  The  agency  did  not  analyze  the  safety 
implications  of  replacing  the  barrier  test  with 
a  sled  test  on  a  long-term  basis. 

NHTSA  does  not  know  what  kind  of 
occupant  protection  the  vehicle 
manufacturers  would  chose  to  provide  if  the 
sled  test  alternative  were  made  permanent. 
As  indicated  above,  based  on  very  limited 
data,  it  appears  that  many  vehicles  with 


"  Depowering  has  a  very  short  leadtime  because 
it  can  t>e  accomplished  simply  by  reducing  the 
amount  of  propellant  in  existing  air  bag  designs.  If 
longer  leadtime  is  assumed,  however, 
manufacturers  can  make  air  bags  less  aggressive  by 
means  such  as  changing  folding  patterns  and 
deployment  paths,  with  a  smaller  chance  of  creating 
difriculties  with  respect  to  the  barrier  test 
requirements. 

"These  vehicles  included  the  Taurus,  Explorer, 
Neon,  Camry  and  Accord. 

'*The  vehicles  which  passed  the  standard's 
injury  criteria  by  signiflcant  margins  included  the 
Taurus,  Explorer,  Caravan.  Camry  and  Accord.  The 
exception  was  the  Neon. 


depowered  air  bags  continue  to  meet 
Standard  No.  208's  unbelted  barrier  test 
requirements  by  wide  margins.  If  the 
manufacturers  continued  to  voluntarily  meet 
the  barrier  test  requirements  for  nearly  all  of 
their  vehicles,  the  safety  impacts  of  the  sled 
test  alternative  would  obviously  be  minimal. 

However,  the  agency  has  no  assurance  that 
the  vehicle  manufacturers  would  continue  to 
voluntarily  meet  the  barrier  test  requirements 
if  the  sled  test  alternative  were  made 
permanent.  The  vehicles  with  depowered  air 
bags  being  produced  in  model  year  1998 
were  not  primarily  designed  to  meet  the  sled 
test.  Instead,  the  vehicles  were  designed 
several  years  ago  to  meet  the  barrier  test 
requirements  but  now  have  depowered  air 
bags.  There  is  no  way  of  reliably  predicting 
how  the  vehicle  manufacturers  would  design 
their  vehicles  in  the  context  of  a  permanent 
sled  test  alternative. 

As  to  concerns  about  international 
harmonization,  NHTSA  supports 
international  harmonization,  when  it  is 
consistent  with  the  adoption  of  best  safety 
practices.  For  the  reasons  discussed  above, 
the  agency  tentatively  concludes  that 
permanent  retention  of  the  sled  test 
alternative  would  not  be  consistent  with  best 
safety  practices. 

Questions  for  commenters  concerning  the 
proposed  sunsetting.  While  the  information 
currently  available  to  the  agency  on  balance 
supports  the  proposal  to  sunset  the  sled  test, 
the  agency  wishes  to  have  as  much 
information  as  possible  to  aid  it  in  making  a 
sound  final  decision  regarding  this  proposal. 
To  the  end,  the  agency  invites  public 
comment  on: 

1.  Criteria  for  assessing  tests.  What 
objective  criteria  should  be  used  to  evaluate 
and  compare  the  available  alternative  types 
of  compliance  test  procedures,  e.g.,  the  rigid 
barrier  crash  test  and  the  sled  test  Such 
criteria  might  include,  but  not  be  limited  to: 

A.  Impact  of  a  procedure  on  design 
flexibility; 

B.  Extent  to  which  a  procedure  ensures 
that  good  real  world  performance  is 
provided; 

C.  Extent  to  which  a  procedure  creates  the 
potential  for  degradation  of  real  world 
performance; 

D.  Extent  to  which  a  procedure  is 
representative  of  the  varied  real  world 
crashes  in  which  serious  and  fatal  injuries 
occur;  and 

E.  Administrative  considerations,  such  as 
repeatability  and  costs  of  test  conducted 
pursuant  to  a  procedure. 

2.  Comparison  and  ranking  of  tests.  How 
do  the  alternative  test  procedures  rank  when 
compared  to  each  other  based  on  the  criteria 
listed  above  and  any  other  appropriate 
objective  criteria,  and  based  on  advanced  air 
bag  technology?  The  agency  emphasizes  that 
any  comparisons  submitted  to  the  agency 
should  be  forward-looking  ones  in  terms  of 
technology.  Some  past  comparisons  of  the 
barrier  crash  test  and  sled  test  have  been  of 
limited  utility  and  relevance  because  they 
have  been  premised  on  the  continued  use  of 
old  air  bag  technology. 


D.  Petition  Objectiiig  to  NHTSA's  Final  Rule 
on  Depowering 

Donald  Friedman  petitioned  the  agency  to 
reconsider  its  decision  to  allow  the  sled  test 
alternative  even  on  a  temporary  basis.  He 
argued  that  the  problem  of  fatalities  in  low- 
speed  air  bag  deployment  crashes  arose 
because  some  motor  vehicle  manufacturers 
foiled  to  fully  meet  their  legal 
responsibilities,  that  NHTSA  responded 
belatedly  and  inappropriately  with  an 
amendment  that  will  not  prevent  some  of  the 
low  speed  crash  deployment  fatalities,  that 
the  sled  test  amendment  compromises  the 
safety  purpose  of  Standard  No.  208  so  that 
the  standard  no  longer  meets  the  need  for 
motor  vehicle  safety,  and  that  the  agency  had 
not  formally  considered  all  reasonable, 
available  alternatives. 

Mr.  Friedman  asked  that  the  rulemaking  be 
reopened  with  a  broader  spectrum  of 
proposed  options.  He  stated  that  NHTSA 
should  not  take  at  face  value  the  industry's 
claim  that  the  only  way  it  can  respond  to  the 
current  situation  is  to  depower  air  bags.  The 
petitioner  stated  that,  at  a  minimum,  the 
options  should  include  (1)  making  no  change 
in  the  standard  while  encouraging 
manufacturers  to  raise  the  minimum  crash 
speed  at  which  air  bags  deploy,  (2) 
recommending  under  any  depowering  option 
that  manufacturers  use  more  effective  belt- 
use  inducements  in  their  new  vehicles,  and 
(3)  recommending  that  manufacturers  offer 
pedal  extension  attachments  for  short  people 
who  request  them. 

The  petitioner  also  requested  that  the 
agency  consider  alternatives  for  the  period 
affer  the  next  several  years,  including  that 
NHTSA  recommend  that  manufacturers  use 
available  volimtary  consensus  standards 
organizations  or  professional  societies  to 
draft  recommended  practices  for  air  bag 
safety  within  the  requirements  of  the  original 
Standard  No.  208.  The  petitioner  stated  that 
he  opposes  rulemaking  to  add  major 
requirements  to  reduce  the  potential  of  harm 
from  air  bag  deployment.  Mr.  Friedman 
stated  that  it  took  20  years  to  get  the 
automatic  crash  protection  standard  in  place, 
and  it  is  unlikely  that  the  agency  could  make 
a  major  revision  of  this  standard  effective  in 
less  than  a  decade. 

After  carefully  considering  Mr.  Friedman's 
petition,  the  agency  has  decided  to  deny  it 
NHTSA  believes  that  it  considered  a 
reasonable  range  of  interim  approaches  for 
addressing  the  problem  of  adverse  effects 
from  air  bags,  and  that  the  temporary 
depowering  amendment  was  a  reasonable 
part  of  the  interim  approach  selected  by  the 
agency. 

The  agency  notes  that  it  addressed  a  range 
of  alternatives  in  both  the  NPRM  and  the 
final  rule  for  depowering.  Contrary  to  the 
allegation  of  the  petitioner,  NHTSA  did  not 
take  at  face  value  the  industry's  claim  that 
the  only  way  it  can  respond  to  the  current 
situation  is  to  depower  air  bags.  In  the  final 
rule  on  depowering,  NHTSA  explained  its 
position  on  this  subject  as  follows: 

NHTSA  notes  that,  in  its  January  1997 
proposal,  it  discussed  a  variety  of  alternative 
approaches  for  addressing  the  adverse  effects 
of  air  bags,  including  higher  deployment 
thresholds,  dual  level  inflators,  smart  air 
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bags,  and  various  other  changes  to  air  bags. 
In  issuing  its  proposal,  the  agency  recognized 
that,  for  many  vehicles,  depowering  has  a 
shorter  lead  time  than  any  of  the  oOier 
alternatives.  The  agency  also  explained  that 
a  change  in  Standard  No.  208  is  not  needed 
to  permit  manufacturers  to  implement  these 
other  alternatives.  The  agency  explained 
further: 

The  agency  expects  to  ultimately  require 
smart  air  bags  through  rulemaking.  In  the 
meantime,  the  agency  is  not  endorsing 
depowering  over  other  solutions.  Instead,  the 
agency  is  proposing  a  regulatory  change  to 
add  depowering  to  the  alternatives  available 
to  the  vehicle  manufacturers  to  address  this 
problem  on  a  short-term  basis.  To  the  extent 
that  manufacturers  can  implement  superior 
alternatives  for  some  vehicles,  the  agency 
would  encourage  them  to  do  so. 

NHTSA  shares  the  concern  of  the  Parent's 
Coalition  that  depowering  will  not  likely 
save  all  children  and  will  likely  result  in 
trade-offs  for  adults.  That  is  why  the  agency 
is  limiting  the  duration  of  its  depowering 
amendments  and  plans  to  conduct 
rulemaking  to  require  smart  air  bags.  In  the 
meantime,  however,  NHTSA  wants  to  be  sure 
that  the  vehicle  manufacturers  have  the 
necessary  tools  to  address  immediately  the 
problem  of  adverse  effects  of  air  bags. 


Standard  No.  208's  existing  performance 
requirements  do  restrict  the  use  of 
depowering,  since  substantially  depowering 
the  air  bags  of  many  vehicles  would  make 
those  vehicles  incapable  of  complying  with 
the  standard's  injury  criteria  in  a  30  mph 
barrier  crash  test.  Accordingly,  to  permit  use 
of  this  alternative,  it  is  necessary  to  amend 
Standard  No.  208. 

The  issuance  of  any  rule  narrowing  the 
discretion  that  vehicle  manufacturers  have 
had  since  the  1984  decision,  whether  by 
requiring  depowering,  higher  thresholds, 
other  changes  to  air  bags,  or  smart  air  bags, 
would  involve  considerably  more  complex 
issues  than  a  rulemaking  simply  adding 
greater  flexibility.  The  agency  would  need  to 
assess  safety  effects,  practicability,  and 
leadtime  for  the  entire  vehicle  fleet.  NHTSA 
will  assess  those  types  of  issues  in  its 
rulemaking  for  smart  air  bags.  The  agency 
notes  that  there  may  not  be  any  reason  to 
have  higher  deployment  thresholds  with 
some  types  of  smart  air  bags,  since  a  low- 
power  inflation  may  be  automatically 
selected  for  low  severity  crashes. 

Until  the  agency  conducts  its  rulemaking 
regarding  smart  air  bags,  it  believes  it  is  best 
to  focus  on  ensuring  that  manufacturers  have 
appropriate  flexibility  to  address  the  problem 
of  adverse  effects  of  air  bags.  This  will  enable 


the  manufacturers  to  select  the  solutions 
which  can  be  accomplished  most  quickly  for 
their  individual  models.  NHTSA  encourages 
the  vehicle  manufacturers  to  use  the  best 
available  alternative  solutions  that  can  be 
quickly  implemented  for  their  vehicles, 
whether  depowering,  higher  thresholds, 
other  changes  to  air  bags,  smart  air  bags,  or 
a  combination  of  the  above.  The  agency  notes 
again  that  the  vehicle  manufacturers  need  not 
wait  for  further  rulemaking  to  begin 
installing  smart  air  bags,  and  encourages 
them  to  move  in  that  direction  expeditiously. 

NHTSA  notes  that  Mr.  Friedman  did  not 
address  or  challenge  the  specific  rationales 
provided  by  the  agency  for  the  temporary 
depowering  amendment.  Moreover,  he  did 
not  address  the  agency's  overall 
comprehensive  plan  of  rulemaking  and  other 
actions  addressing  the  adverse  effects  of  air 
bags,  or  explain  why  his  various 
recommendations  constitute  a  better 
approach.  (This  comprehensive  plan  was 
discussed  in  the  depowering  final  rule  at  62 
FR  12961-62).  Accordingly,  the  agency  has 
concluded  that  the  petitioner  has  not 
provided  a  basis  for  reopening  the 
depowering  rulemaking. 

(FR  Doc.  98-23957  Filed  9-14-98;  12:00  pm) 
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PRESIDIO  TRUST 

36  CFR  Parts  1001. 1002, 1003, 1004, 
1005, 1006, 1007, 1008  and  1009 

RIN3212-AA01 
Management  of  the  Presidio 

agency:  The  Presidio  Trust. 
ACTION:  Proposed  rule. 

summary:  The  Presidio  Trust  (Trust) 
was  created  by  Congress  in  1996  to 
manage  the  former  U.S.  Army  base 
known  as  the  Presidio,  in  San  Francisco, 
California.-  Pursuant  to  law, 
administrative  jurisdiction  of 
approximately  80  percent  of  this 
property  was  transferred  from  the 
National  Park  Service  (MPS), 
Department  of  the  Interior  (DOI),  to  the 
Trusit  as  of  July  1, 1998.  By  publication 
in  the  Federal  Register  on  June  30, 1998 
(63  FR  35694),  the  Trust  adopted  a  final 
interim  rule  for  interim  management  of 
the  area  under  its  administrative 
jurisdiction.  This  rulemaking  proposes 
to  replace  that  final  interim  rule  in  its 
entirety  with  the  requirements  provided 
herein.  Public  comment  is  invited  on 
this  proposed  rule  and  will  be 
considered  by  the  Trust  in  promulgating 
a  final  rule. 

DATES:  Comments  on  this  rulemaking 
must  be  received  by  November  17, 1998. 
ADDRESSES:  Written  comments  on  this 
proposed  rule  must  be  sent  to  Karen  A. 
Cook,  General  Counsel,  The  Presidio 
Trust,  34  Graham  Street,  P.O.  Box 
29052,  San  Francisco,  CA  94129-0052. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  A.  Cook,  General  Counsel,  The 
Presidio  Trust,  34  Graham  Street.  P.O. 
Box  29052,  San  Francisco,  CA  94129- 
0052,  Telephone:  415-561-5300. 
SUPPLEMENTARY  INFORMATION: 

Background 

/.  Introduction 

The  Presidio  Trust  is  a  wholly-owned 
government  corporation  created 
pursuant  to  Title  I  of  the  Omnibus  Parks 
Public  Lands  Act  of  1996.  Public  Law 
104-333. 110  Stat.  4097  (the  Trust  Act). 
Pursuant  to  sec.  103(b)  of  the  Trust  Act, 
the  Secretary  of  the  Interior  transferred 
administrative  jurisdiction  to  the  Trust 
of  all  of  Area  B  of  the  former  Presidio 
Army  Base,  as  shown  on  the  map 
referenced  in  the  statute,  on  July  1, 
1998.  Notice  of  such  transfer  was 
published  in  the  Federal  Register  on 
June  12, 1998  (63  FR  32246). 

Section  104(j)  of  the  Trust  Act 
authorizes  the  Trust,  "in  consultation 
with  the  Secretary  (of  the  U.S. 
Department  of  the  Interior),  to  adopt  and 


to  enforce  those  rules  and  regulations 
that  are  applicable  to  the  Golden  Gate 
National  Recreation  Area  and  that  may 
be  necessary  and  appropriate  to  carry 
out  its  duties  and  responsibilities" 
imder  the  Trust  Act.  Consistent  with 
that  authority,  and  in  order  to  provide 
for  the  interim  management  of  the 
Presidio  before  more  extensive 
regulations  could  be  promulgated,  the 
Trust  promulgated  a  final  interim  rule 
on  June  30, 1998  (63  FR  35694) 
concerning  resource  protection,  public 
use,  and  recreation;  vehicles  and  traffic 
safety;  and  commercial  and  private 
operations.  These  regulations,  which  are 
currently  in  effect,  are  contained  in  36 
CFR  chapter  X,  parts  1001. 1002, 1004, 
and  1005. 

The  proposed  regulations  contained 
in  this  document  expand  upon  and 
revise  the  final  interim  regulations. 
These  proposed  regulations  cover  such 
matters  for  the  Presidio  as  resource 
protection,  public  use,  and  recreation; 
vehicles  and  traffic  safety;  commercial 
and  private  operations;  rights-of-way; 
the  need  for  permits  to  conduct  certain 
activities;  and  procedures  for 
implementing  the  Freedom  of 
Information  Act  (FOLA),  the  Privacy  Act, 
and  the  Federal  Tort  Claims  Act. 

Prior  to  proposing  these  regulations, 
the  Trust  consulted  with  the  Secretary 
of  the  Interior,  who  serves  on  the  Trust's 
Board  of  Directors  pursuant  to  sec. 
103(c)(1)(A)  of  the  Trust  Act,  as  well  as 
with  officials  of  the  Department  of  the 
Interior,  the  National  Park  Service,  and 
the  U.S.  Park  Police  designated  by  the 
Secretary  of  the  Interior  to  facilitate 
such  consultation.  The  Trust  anticipates 
that  such  consultation  will  continue 
during  the  comment  period  on  these 
final  interim  regulations. 

The  Trust  is  providing  for  a  public 
comment  period  of  60  days  on  these 
regulations.  All  comments,  including 
names  emd  addresses,  when  provided, 
will  be  placed  in  the  public  record  and 
made  available  for  public  inspection 
and  copying.  The  Trust  will  consider 
each  comment  received  within  this 
period  and  then  publish  final 
regulations  on  these  topics  in  the 
Federal  Register.  That  promulgation 
will  include  a  discussion  of  any 
comments  received  and  any 
amendments  made  to  these  proposed 
regulations  as  a  result  of  the  comments. 

//.  General  Principles  of  This 
Rulemaking 

The  Trust  applied  three  general 
principles  in  drafting  these  proposed 
regulations. 

First,  the  regulations  are  designed  to 
deviate  as  little  as  necessary  from  the 
regulations  that  applied  to  the  Presidio 


during  the  approximately  four-year 
period  in  which  it  was  imder  the 
administrative  jurisdiction  of  the 
National  Park  Service.  The  current 
regulations  for  the  Presidio,  which  were 
adopted  as  a  final  interim  rule,  are 
almost  identical  in  substance  to  those 
prior  regulations. 

Second,  the  regulations  are  designed 
to  promote  comity  with  the  laws  and 
regulations  of  neighboring  jurisdictions. 
It  takes  but  a  matter  of  minutes  by 
automobile,  and  only  slightly  longer  by 
bicycle  or  on  foot,  to  traverse  the  four 
separate  jurisdictions  of  the  Presidio 
Trust  Area,  the  City  and  County  of  San 
Francisco,  Marin  County,  and  the 
Golden  Gate  National  Recreation  Area 
(GGNRA).  It  is  therefore  important  for 
the  sake  of  public  notice  and  law 
enforcement  that  the  Presidio's  laws  and 
regulations  be  consistent  with  those  of 
its  neighboring  jurisdictions. 

Third,  the  rules  and  regulations 
governing  the  Presidio  Trust's  internal 
operations  and  the  conduct  of 
individuals  and  businesses  in  the 
Presidio  are  designed  to  be  as  simple 
and  clear  as  possible.  Such  simplicity 
and  clarity  will  promote  the  Trust  Act's 
goal  of  efficient  management  of  the 
Presidio,  while  providing  other  public 
benefits. 

Each  of  these  principles  and  its 
practical  application  are  discussed 
below. 

A.  Consistency  With  Existing 
Regulations 

The  primary  regulations  that  governed 
conduct  in  the  Presidio  when  it  was 
under  the  administrative  jurisdiction  of 
the  NFS  are  found  at  36  CFR  parts  1,  2, 
4,  and  5,  and.36  CFR  7.97.  These  are 
NPS  regulations  applicable  generally  to 
units  of  the  National  Park  system  (36 
CFR  parts  1.  2,-4,  and  5)  and  vmtten 
specifically  for  the  GGNRA  (36  CFR 
7.97).  The  Presidio  is  located  within  the 
boundaries  of  the  GGNRA.  Trust  Act, 
sec.  103(b).  Likewise,  the  primary 
regulations  that  governed  administrative 
matters  for  the  agency  administering  the 
Presidio  prior  to  its  transfer  to  the  Trust 
are  found  at  36  CFR  part  14  (NPS 
regulations  concerning  rights-of-way), 
36  CFR  part  11  (NPS  regulations 
concerning  use  of  NPS  insignia),  43  CFR 
part  2  (DOI  regulations  concerning 
requests  under  the  Freedom  of 
Information  Act  and  the  Privacy  Act), 
and  43  CFR  part  22  (DOI  regulations 
concerning  claims  under  the  Federal 
Tort  Claims  Act). 

The  Trust  prepared  the  regiilations  in 
this  document  u§ing  these  prior  NPS 
and  EKDI  regulations  as  a  template.  As 
these  regulations  were  reviewed  and 
modified,  the  Trust  applied  a  principle 
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of  deviating  from  these  templates  only 
so  far  as  necessary  to  clarify  issues, 
correct  minor  errors,  and  reflect  the 
differences  between  the  Trust's  statute, 
oi^anization,  and  mission,  on  the  one 
hand,  and  those  of  the  NPS  and  DOI,  on 
the  other. 

The  section-by-section  analysis 
provided  below  explains  in  greater 
detail  the  changes  that  are  proposed  to 
these  source  regulations  and  the  reasons 
for  those  changes.  In  general,  the  Trust 
is  proposing  not  to  adopt  those 
regulations  that  are  simply  inapplicable 
to  the  Presidio  (e.g.,  snowmobiling 
rules),  those  that  are  intended  to 
promote  the  effective  administration  of 
the  much  larger  NPS  and  DOI 
organizations,  and  those  that  reflect  the 
different  missions  of  the  NPS  and  the 
Trust. 

In  a  nimiber  of  instances,  material  that 
is  part  of  the  ciurent  GGNRA 
Superintendent's  Compendium  has 
been  incorporated  into  these  proposed 
regulations  in  order  to  make  them 
clearer  and  more  complete.  For 
example,  boating  on  Lobos  Creek  and 
Mountain  Lake,  the  only  two  bodies  of 
surface  water,  is  prohibited  by  the 
GGNRA  Superintendent's  Compendiima. 
As  a  result,  these  proposed  regulations 
simply  prohibit  boating  in  the  Presidio. 
See  §  1002.13.  The  current  GGNRA 
Superintendent's  Compendium  is 
available  for  public  inspection  at  the 
address  identified  above. 

B.  Comity  With  Laws  in  Neighboring 
Jurisdictions 

The  NPS  regulations  that  governed 
conduct  in  the  Presidio  are  to  a  great 
extent  the  same  regulations  that  are 
applicable  throughout  the  various  units 
of  the  National  Park  system  across  the 
country.  Because  the  parallel 
regulations  of  the  Trust  will  apply 
primarily  to  conduct  in  just  one  locale, 
the  Trust  has  attempted  to  tailor  these 
regulations  to  match  local  standards  and 
conditions. 

Because  the  prior  NPS  regulations  for 
the  GGNRA  address  a  nimiber  of  forms 
of  conduct  that  are  also  addressed  by 
state  law,  the  Trust  in  a  nvunber  of  areas 
faced  a  choice  between  adopting  the 
rule  from  the  NPS  regulations  olr 
allowing  the  rule  provided  by  California 
criminal  law  to  be  applied  through  the 
Assimilative  Crimes  Act  (ACA),  18 
U.S.C.  13.  In  each  instance,  the  Trust 
analyzed  the  need  for  specifically 
prohibiting  conduct  in  these  regulations 
that  is  already  prohibited  under 
California  law.  In  general,  the  Trust 
opted  to  allow  California  criminal  law 
to  be  applied  through  the  ACA  to 
conduct  in  the  Presidio  that  is  not 
otherwise  covered  by  the  Trust's 


regulations  or  policies.  The  Trust 
believes  that  this  approach  promotes 
clarity  for  residents  of  and  visitors  to  the 
San  Francisco  Bay  Area,  as  well  as 
comity  with  the  neighboring 
jurisdictions  of  Marin  County  and  the 
City  and  County  of  San  Francisco. 

It  is  helpful  to  imderstand  the  legal 
background  for  this  proposal.  As  an 
example,  under  the  NPS  regulations  at 
36  CFR  2.14,  littering  is  prohibited. 
Littering  is  also  prohibited  under 
California  criminal  law.  Cal.  Penal  Code 
sec.  374.4.  This  criminal  prohibition 
imder  California  law  may  be  applied  to 
conduct  occurring  on  federal  lands  such 
as  the  Presidio  through  the  ACA,  18 
U.S.C.  13.  but  only  if  such  conduct  is 
not  afready  "made  punishable  by  any 
enactment  of  Congress  *  *  *."  Id. 

Courts  consider  a  duly  authorized 
federal  regulation  an  "enactment  of 
Congress"  for  purposes  of  the  ACA.  See, 
e.g..  United  States  v.  Hall,  979  F.2d  320, 
322  (3d  Cir.  1992).  If  such  conduct  is 
already  addressed  by  federal  law,  only 
federal  law  may  be  applied  to  the 
violator.  See  Williams  v.  United  States, 
327  U.S.  711.  724  (1946)  ("If  (the  federal 
agency]  had  been  satisfied  td  *  *  * 
apply  local  law  to  this  and  related 
offenses  it  would  have  been  simple  for 
it  to  have  left  the  offense  to  the 
Assimilative  Crimes  Act.");  United 
States  V.  Palmer,  956  F.2d  189. 192  (9th 
Cir.  1992)  (quoting  Williams  in  holding 
that  the  NPS  cannot  enforce  state  law 
penalties  against  driving  while 
intoxicated  because  there  is  already  an 
NPS  regulation  addressing  such 
conduct).  As  a  result,  if  the  Trust  were 
to  adopt  the  NPS  regulation  against 
littering,  the  Trust  would  not  be  able  to 
'enforce  the  California  law  against 
littering. 

The  Trust  believes  that  confusion 
might  result  from  adopting  prohibitions 
on  conduct  that  instead  may  be 
prohibited  by  application  of  California 
law  through  the  ACA.  There  has  been  a 
significant  number  of  legal  disputes 
concerning  which  rule  applies  in  such 
instances.  The  U.S.  Supreme  Coiut 
recently  provided  guidance  for 
answering  such  questions  in  Lewis  v. 

United  States, U.S. ,  118  S. 

Ct.  1135  (1998).  In  this  case,  the  Court 
articulated  a  two-part  test  for 
determining  whether  conduct  on  federal 
lands  may  be  peiialized  imder  state  law: 

[A]  court  must  first  ask  the  question  that 
the  ApA's  language  requires:  Is  the 
defendant's  "act  or  omission  *  *  *  made 
punishable  by  any  enactment  of  Congress." 
•  *  *  If  the  answer  to  this  question  is  "no," 
that  will  normally  end  the  matter.  The  ACA 
presumably  would  assimilate  the  statute.  If 
the  answer  to  the  question  is  "yes,"  however, 
the  court  must  ask  the  further  question 


whether  the  fiederal  statutes  that  apply  to  the 
"act  or  omission"  preclude  application  of  the 
state  law  in  question,  say  because  its 
application  would  interfere  with  the 
achievement  of  a  federal  policy  *  *  *, 
because  the  state  law  would  effectively 
rewrite  an  offense  definition  that  Congress 
carefully  considered  *  *  *,  or  because 
federal  statutes  reveal  an  intent  to  occupy  so 
much  of  a  field  as  would  exclude  use  of  the 
particular  state  statute  at  issue  *  *  *. 

Lewis,  118  S.  Ct.  at  1141  (citations 
omitted).  The  Court  went  on  to 
recognize  that  the  complexity  of  state 
and  federal  criminal  statutes  makes  it 
impossible  "for  a  touchstone  to  provide 
an  automatic  general  answer  to  ^is 
second  question."  Id.  at  1142. 

Executive  Order  12988  requires  that 
regulations  adopted  by  the  Trust 
"provided  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard,  while  promoting 
simplification  and  burden  reduction 
*  *  *"SeeExecutiveOrder  12988.  sec. 
3(b)(2)(C).  In  order  to  avoid  ambiguity, 
and  to  make  clear  to  all  persons  who 
may  enter,  work  or  reside  in  the 
Presidio  precisely  which  conduct  is 
prohibited  and  in  what  manner 
violations  will  be  penalized,  the  Trust 
has  therefore  drafted  these  proposed 
regulations  to  prohibit  only  such 
conduct  as  cannot  be  prohibited  by 
application  of  state  law  (e.g.,  because 
state  law  does  not  proscribe  such 
conduct). 

The  practical  effect  of  this  approach 
would  be  to  reduce  the  enumeration  of 
prohibited  conduct  in  these  regulations 
as  compared  to  the  NPS  regulations.  For 
example,  although  operating  a  motor 
vehicle  under  the  influence  of  alcohol 
or  drugs  is  prohibited  by  the  NPS 
regulations  at  36  CFR  4.23,  no  such 
prohibition  appears  in  the  Trust's 
regulations.  Instead,  persons  who  drive 
while  under  the  influence  of  alcohol  or 
drugs  in  the  Presidio  would  be  charged 
in  federal  court  under  the  substantive 
provisions  of  California  law,  including 
its  definition  of  the  prohibited  conduct 
and  its  penalties.  They  would  be 
apprehended,  investigated,  and 
prosecuted,  however,  according  to  the 
procedures  of  federal  law,  including,  for 
example,  the  testing  procedures  retained 
in  §  1003.7  of  these  proposed 
regulations. 

Under  this  approach,  the  Trust  has 
not  incorporated  into  these  proposed 
regulations  the  following  provisions  of 
existing  NPS  regulations  at  36  CFR: 
2.4(f)    Carrying  firearms 
2.14(a)    Sanitation  and  refuse 

2.30  Misappropriation  of  property  and 
services 

2.31  Trespassing,  tampering  and 
vandalism 
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2.34  Disorderly  conduct 

2.35  Alcoholic  beverages  and 
controlled  substances 

4.10(c)(3)    Headlamps 

4.12  Traffic  control  devices 

4.13  Obstructing  traffic 

4.14  Open  container  of  alcoholic 
beverage 

4.20    Right-of-way  4.21(c)  Speed  limits 
4.23    Operating  under  the  influence  of 

alcohol  or  drugs 

The  Trust's  silence  on  the  foregoing 
issues  in  these  proposed  regulations 
should  not  be  interpreted  as  expressing 
any  intent  not  to  take  such  conduct 
seriously  or  to  vary  ftom  its  treatment  or 
enforcement  under  prior  law.  Rather,  by 
proposing  not  to  incorporate  these 
provisions  from  the  MPS  regulations,  the 
Trust  is  merely  looking  to  California  law 
rather  than  NFS  regulations  to  provide 
the  applicable  rule.  The  Trust  does  not 
anticipate  that  this  will  effiect  any 
practical  change  in  enforcement  or 
conduct  in  the  Presidio,  but  instead  will 
result  in  clearer  and  more  concise 
regulations,  greater  notice  to  the  public, 
and  reduced  opportunities  for  legal 
disputes. 

California  criminal  statutes  do  not 
cover  all  possible  forms  of  misconduct 
that  would  impede  the  efficient 
management  of  the  Presidio.  As  a  result, 
the  Trust  has  maintained  specific 
prohibitions  in  these  proposed 
regulations  where  the  conduct  is  not 
addressed  by  any  such  criminal  statute. 
For  example,  it  is  not  against  California 
law  to  violate  the  provisions  of  a  permit 
issued  by  the  Presidio  Trust.  As  a  result, 
the  Trust  has  maintained  prohibitions  of 
such  conduct  that  are  part  of  the  NPS 
regulations.  See  §  1001.6(f). 

The  Trust's  proposed  use  of  the  ACA 
to  apply  the  substantive  provisions  of 
California  law  to  criminal  conduct  in 
the  Presidio  in  no  way  diminishes  or 
limits  the  exclusivity  of  federal 
jurisdiction  over  the  Presidio.  Under 
these  proposed  regulations,  State  and 
local  laws  applicable  to  such  issues  as 
zoning,  building  permits,  land  use 
planning,  rent  control,  property  taxes, 
building  codes,  and  the  like  will 
continue  to  have  no  applicability  to 
activities  of  the  Presidio  Trust  or  others 
within  the  area  administered  by  the 
Presidio  Trust. 

To  summarize,  prohibitions  on 
conduct  in  the  Presidio  fall  into  two 
categories,  and  each  category  has  a 
separate  source  of  penalties  for 
offending  conduct  in  that  category. 
First,  conduct  made  criminal  by 
California  law  (but  not  by  fiederal  law) 
would  be  prohibited  in  the  Presidio  by 
application  of  the  ACA  and  would  be 
punished  according  to  the  substantive 


California  law.  Second,  conduct  that  is 
not  prohibited  by  California  law  but  that 
is  prohibited  directly  by  these 
regulations  or  other  federal  law  would 
be  punished  according  to  applicable 
federal  law.  Violations  in  both 
categories  would  be  enforced  in  federal 
court  according  to  federal  procedures. 

The  Trust  believes  that  tnis 
interlocking  structure  will  be  clear  in 
application.  Residents  of  California  and 
visitors  in  California  generally  expect 
California  law  to  apply  to  their  conduct 
throughout  the  State  and  are  more  likely 
to  be  aware  of  the  rules  that  apply  to 
their  conduct  under  California  law  than 
under  these  specific  regulations  for  the 
Presidio.  By  applying  California  law  to 
conduct  in  the  PresicUo  to  the  greatest 
extent  possible  (where  there  is  no 
differing  federal  policy  interest),  and  by 
avoiding  promulgating  regulations 
concerning  conduct  that  is  already 
addressed  by  California  law,  the  "Trust 
seeks  to  promote  consistency  with  the 
laws  of  neighboring  jurisdictions  and 
thereby  to  reduce  confusion  on  the  part 
of  residents  of  and  visitors  to  the 
Presidio. 

Under  sec.  104(i)  of  the  Trust  Act, 
enforcement  of  these  regulations,  as 
well  as  applicable  California  law,  will 
be  the  responsibility  of  the  U.S.  Park 
Police,  the  federal  agency  that  provides 

S)rofessional  law  enforcement  services 
or  units  of  the  National  Park  system. 
The  Trust  has  been  informed  by  the  U.S. 
Park  Police  that  its  officers  assigned  to 
the  GGNRA  are  familiar  with  and 
trained  in  the  application  of  California 
state  law  in  addition  to  the  application 
of  federal  law  and  the  existing  NPS 
regulations,  which  these  regulations 
parallel  in  many  respects.  As  a  result, 
the  Trust  anticipates  no  administrative 
difficulties  with  respect  to  the 
enforcement  of  these  proposed 
regulations. 

The  Trust  is  particularly  interested  in 
public  comment  on  this  proposal,  as  it 
reflects  a  significant  deviation  from 
prior  practice  within  the  area  now 
administered  by  the  Presidio  Trust.  The 
Trust  views  the  primary  alternative  to 
be  to  promulgate  regulations  that  are 
much  more  similar  to  the  prior  NPS 
regulations  and  the  current  Trust 
regulations  found  at  36  CFR  parts  1001. 
1002, 1004,  and  1005. 

C.  Simplicity 

Although  the  Trust  used  the  NPS  and 
DOI  regulations  as  templates  for  these 
proposed  regulations,  the  Trust  sought 
to  simplify  and  shorten  the  source 
regulations  to  the  greatest  extent 
possible,  consistent  with  Executive 
Orders  12861  and  12988.  The  Trust  did 
this  in  four  major  ways: 


First,  these  proposed  regulations  do 
not  incorporate  those  provisions  from 
the  NPS  and  DOI  regulations  that  are 
simply  inapplicable  to  the  Presidio,  for 
example,  regulations  dealing  with 
snowmobiling  or  winter  activities. 
Where  appropriate,  the  proposed 
regulations  also  reduce  the  level  of 
detail  provided  concerning  conduct  that 
is  imlikely  to  form  a  significant  part  of 
the  user  experience  in  the  Presidio,  such 
as  hunting  and  trapping.  Because  there 
are  no  private  inholdings  within  the 
Presidio,  the  Trust  was  also  able  to 
avoid  incorporating  provisions  in  the 
source  regulations  that  address  such 
situations. 

Second,  these  proposed  regulations 
consolidate,  to  the  extent  consistent 
with  considerations  of  clarity,  certain 
provisions  of  the  NPS  and  E)OI 
regulations  that  are  repeated  in  various 
places  throughout  those  regulations.  For 
example,  each  section  of  the  NPS 
regulations  that  authorizes  the  issuance 
of  a  permit  for  a  certain  activity  also 
notes  that  violation  of  the  terms  and 
conditions  of  such  a  permit  is 
prohibited.  Rather  than  incorporate  this 
phrase  repeatedly,  these  proposed 
regulations  state  at  the  outset  (in 
§  1001.6(f))  that  violation  of  the  terms 
and  conditions  of  any  permit  issued 
imder  these  regulations  is  prohibited. 

Third,  these  proposed  regulations 
reorganize  certain  of  the  provisions  in 
the  NPS  and  DOI  regulations  in  order  to 
place  regulations  on  the  same  general 
topic  near  each  other.  For  example,  the 
proposed  regulations  place  the 
provisions  concerning  commercial 
vehicles  in  the  part  concerning  vehicles 
and  traffic  safety  instead  of  in  the  part 
concerning  commercial  operations. 
They  incorporate  the  specific  provisions 
of  36  CFR  7.97  (regulations  applicable 
only  to  the  GGNRA)  into  the  appropriate 
areas  of  the  proposed  regulations.  And 
they  incorporate  certain  DOI  regulations 
governing  commercial  photography  (43 
CFR  5.1)  into  the  portion  of  these 
proposed  regulations  concerning  such 
issues  (see  §  1004.4). 

Fourth,  and  most  important,  as  part  of 
its  goal  of  simplifying  die  existing 
regulations,  the  Trust  also  sought  with 
these  proposed  regulations  to  promote 
clarity  concerning  the  internal  division 
of  duties  and  authority,  particularly  as 
between  the  Board  ^f  Directors,  whose 
members  are  not  full-time  government 
employees,  and  the  Executive  Director 
and  other  employees  of  the  Trust. 

The  primary  source  of  this  internal 
division  is  §  1001.8,  in  which  the  chain 
of  authority  is  clarified  and  rules  are 
laid  out  for  appealing  decisions  to  the 
Board  of  Directors,  or  a  court  of 
competent  jurisdiction.  Elsewhere  in  the 
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proposed  regulations,  though,  care  has 
been  taken  to  identify  the  authorized 
entity  for  issuing  permits  or  making 
given  decisions,  whether  that  be  the 
Board  (generally  for  issues  of  policy), 
the  Executive  Director  (for  most  specific 
decisions),  or  the  FOIA  or  Privacy  Act 
Officers  (for  matters  within  their  areas 
of  delegated  responsibility). 

A  niunber  of  NPS  regulations  contain 
the  following  language:  "The 
regulations  contained  in  this  section 
apply,  regardless  of  land  ownership,  on 
all  lands  and  waters  writhin  a  park  area 
that  are  imder  the  legislative 
jurisdiction  of  the  United  States."  These 
include  the  foUovsring  provisions: 

•  Wildlife  protection  (36  CFR  2.2(g)) 

•  Fishing  (36  CFR  2.3(g)) 

•  Weapons,  traps,  and  nets  (36  CFR 
2.4(g)) 

•  Fires  (36  CFR  2.13(d)) 

•  Property  (abandoned  property)  . 
(portions  of  36  CFR  2.22(d)) 

•  Misappropriation  of  property  and 
services  (36  CFR  2.30(b)) 

•  Trespassing,  tampering,  and 
vandalism  (36  CFR  2.31(b)) 

•  Interfering  with  agency  functions 
(36  CFR  2.32(b)) 

•  Disorderly  conduct  (36  CFR  2.34(b)) 

•  Gambling  (36  CFR  2.36(b)) 
These  provisions  were  intended  to 

allow  the  NPS  "to  respond  to 
complaints  on  the  private  property" 
within  park  areas.  48  FR  30252,  30253 
(Jime  30, 1983).  Because  the  areas  over 
which  the  Presidio  Trust  has 
administrftive  jurisdiction  contain  no 
private  inholdings,  and  because  these 
areas  are  subject  to  exclusive  federal 
jiuisdiction,  these  provisions  are 
imnecessary  and  do  not  appear  in  these 
proposed  regulations. 

TTie  Trust  has  also  retained  in  these 
proposed  regulations  an  efficient  and 
effective  administrative  vehicle  used  by 
the  NPS  in  managing  its  many  diverse 
units.  For  most  of  these  units,  including 
the  GGNRA,  the  NPS  has  developed  a 
set  of  policies,  procedures,  closures,  and 
designations;  for  the  GGNRA,  these  are 
known  as  the  GGNRA  Superintendent's 
Compendium.  The  Trust  has  a  similar 
Compendium  (adopted  on  an  interim 
basis]  of  detailed  rules,  including 
supporting  determinations,  in  order  to 
allow  the  Trust  to  manage  flexibly  the 
diverse  demands  on  the  Presidio  while 
protecting  its  natural  and  cultural 
resources,  fulfilling  the  purposes  of  the 
Trust  Act,  and  responding  to  changing 
conditions.  Section  1001.7  of  these 
proposed  regulations  sets  out  the 
procediu^  for  the  Trust  to  follow  in 
maintaining  the  Compendium  and 
providing  public  notice  of  its  contents. 


Section-by-Section  Analjrsis 

The  following  analysis  reviews  only 
those  sections  of  the  proposed 
regulations  that  are  not  discussed 
elsewhere,  in  more  general  terms,  in  this 
preamble.  Nevertheless,  not  every 
substantive  change  is  discussed  in  this 
preamble.  As  discussed  above,  because 
these  proposed  regulations  are  modeled 
on  existing  regulations  of  the  NPS  and 
DOI,  this  analysis  focuses  on  differences 
between  these  regulations  and  the 
existing  regulations  of  these  agencies. 

Part  1001    General  Provisions 

Section  1001.1    Purpose 

In  modeling  these  proposed 
regulations  on  the  existing  regulations 
of  the  NPS  and  DOI,  the  Trust 
consistently  changed  a  variety  of  terms 
used  in  the  existing  regulations  as 
appropriate  to  the  Trust  and  its  separate 
mission,  organization  and  statutory 
authority.  "Hiis  section  reflects  two  of 
those  general  changes.  First,  references 
to  the  "National  Park  Service"  or 
"Department"  were  changed  to  -^ 

"Presidio  Trust."  And  second, 
references  to  "the  purposes  for  which  a 
park  unit  is  managed"  or  similar 
language  were  changed  to  "the  purposes 
of  the  Presidio  Trust  Act."  Elsewhere  in 
these  proposed  regulations,  references 
to  the  "Superintendent"  or  the 
"Secretary"  were  changed  to  the 
"Executive  Director"  or  the  "Board"  as 
appropriate. 

Section  1001.2    Applicability  and 
Scope 

This  section  had  its  origin  in  36  CFR 
1.2  and  4.1.  As  discussed  above, 
§  1001.2(d)  addresses  the  applicability 
of  certain  provisions  of  State  and  local 
law  under  the  Assimilative  Crimes  Act, 
18  U.S.C.  13.  This  section  also  includes 
a  savings  provision  to  eliminate  any 
possibility  of  confusion  about  the 
Federal  government's  retention  of 
exclusive  federal  jurisdiction,  through 
the  Trust,  over  the  Presidio. 

Section  1001.3    Enforcement  and 
Penalties 

This  provision  is  discussed  in  greater 
detail  above.  As  required  by  the  Trust 
Act,  at  sec.  104(i),  the  Trust  has  entered 
into  a  memorandum  of  agreement  for 
law  enforcement  in  the  areas  under  its 
administrative  jurisdiction  to  be 
performed  by  the  United  States  Park 
PoUce.  Officers  of  the  U.S.  Park  Pohce 
have  the  same  authority  within  the 
Presidio  as  in  the  rest  of  the  GGNRA. 

Section  1001.4    Definitions 

This  section  was  substantially  revised 
to  incorporate  definitions  that  are 


generally  applicable  to  most  of  the 
regulations  published  today  and  to 
delete  those  definitions  that  were  no 
longer  needed  as  a  result  of  other 
differences  between  the  source 
regulations  and  these  proposed 
regulations.  They  were  also  revised  to 
reflect  the  applicability  of  these 
regulations  solely  to  the  Presidio,  which 
is  in  California,  and  not  to  other  park 
units,  which  are  in  other  States  as  well. 

The  definition  of  "authorized  person" 
was  changed  to  "authorized  law 
enforcement  officer,"  since  the  Trust 
anticipates  that  the  individuals  who 
will  be  authorized  to  perform  the 
functions  identified  with  this  term  in 
the  regulations  will  generally  be  law 
enforcement  officers  (most  likely 
members  of  the  U.S.  Park  Police  force  or 
State  or  local  law  enforcement  officials 
authorized  by  the  Presidio  Trust  to 
perform  duties  in  the  Presidio  under 
certain  circumstances). 

The  terms  "Board."  "Executive 
Director"  and  "General  Counsel"  were 
added,  along  with  a  provision  including 
their  designees  in  the  definition.  This  is 
intended  to  provide  senior  officials  of 
the  Trust  with  the  flexibility  to  delegate 
responsibiUties  and  authority  as 
appropriate  to  carry  out  the  purposes  of 
the  Trust  Act. 

The  terms  "commercial  passenger 
vehicle"  and  "commercial  vehicle" 
were  defined  in  this  section  based  on 
definitions  contained  in  36  CFR  5.4  and 
5.6,  respectively.  The  regulations  to 
which  diese  definitions  apply 
(§  §  1003.12  and  1003.13)  are 
accordingly  more  concise  and  clear. 

The  distinction  between  "developed 
areas"  and  "non-developed  areas"  has 
been  dropped  from  the  definitions  and 
from  these  proposed  regulations  because 
the  Presidio  is  located  in  an  urban  area 
in  which  the  activities  allowed  imder 
the  NPS  regulations  in  "non-developed 
areas"  are  generally  inappropriate. 

The  term  "Presidio  Trust  Area"  was 
defined  as  the  real  property  over  which 
the  Presidio  Trust  has  adndnistrative 
jiuisdiction.  The  term  "Presidio" 
historically  applies  to  property  over 
which  the  U.S.  Army  once  had 
administrative  jurisdiction.  Portions  of 
this  property  will  continue  to  be 
administered  by  the  NPS  as  part  of  the 
GGNRA. 

The  term  "printed  matter"  is  defined 
in  this  section  generally  to  exclude 
items  of  merchandise.  This  corresponds 
to  the  definition  of  the  term  used  by  the 
NPS  in  its  Special  Directive  95-11 
interpreting  its  regulation  at  36  CFR 
2.52  concerning  sale  or  distribution  of 
printed  matter.  The  Trust  believes  it  is 
appropriate  to  incorporate  this 
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definition  directly  into  its  regulations 
for  the  sake  of  clarity  and  public  notice. 

The  term  "residential  dwelling"  is 
defined  because  the  Presidio  currently 
houses  and  is  expected  to  house 
numerous  individuals  and  fiamihes. 
Although  the  precise  extent  of  each 
private  dwelling  or  leasehold  will  be 
established  by  tiie  docmnent  granting 
occupancy,  the  Trust  beUeves  it  is 
useful  for  law  enforcement  purposes  to 
state  a  general  definition  of  this  term. 


Section  1001.5 
Use  Limits 


Closures  and  Public 


This  section  deviates  only  slightly 
from  the  NFS  regulation  at  36  CFR  1.5. 
The  ^4PS  regulation  specifies  a  variety  of 
criteria  to  be  considered  in  reviewing 
the  need  for  closures  and  public  use 
limits.  Because  the  Trust  Act  provides 
additional  criteria,  and  because  the 
Trust  cannot  foresee  all  possible 
circiunstances  necessitating  closures  or 
public  use  limits,  these  criteria  have 
been  made  more  general. 

Section  1001.5(d)  contains  an  added 
provision  specifying  the  Trust's  ability 
to  charge  fees  for  permits.  The  Trust 
Act,  sec.  105(b),  requires  that  the  Trust 
become  "self-sufficient"  within  15 
years,  and  these  fees  are  a  likely  revenue 
source  to  offset  the  costs  of 
administering  the  Presidio.  References 
to  fees  for  permits  for  filming  and  for 
serving  alcohol  have  been  deleted  in  the 
appropriate  provisions  because  they  are 
covered  by  this  more  general  authority. 

Section  1001.6    Pennits 

This  section  makes  explicit  the 
requirement  that  the  Trust  consider 
impacts  on  tenants  and  neighbors  of  the 
Presidio  in  making  decisions  on 
requests  for  permits.  Unlike  most       " 
national  parks,  the  Presidio  is  located  in 
a  densely  populated  urban  area,  and 
numerous  individuals  live  and  work  in 
the  Presidio.  These  impacts  are  entitled 
to  consideration  by  the  Trust  in  its 
management  of  the  Presidio. 

Section  1001.7 
Comment 


Public  Notice  and 


The  provisions  added  to  this  section 
make  more  explicit  the  duties  of  the 
Trust  both  to  maintain  a  Compendium 
that  provides  notice  to  the  affected 
public  of  the  specific  designations, 
closures,  and  permit  requirements 
adopted  by  the  Trust  and  to  involve  the 
Golden  Gate  National  Recreation  Area 
Advisory  Commission  (often  referred  to 
as  the  Citizens  Advisory  Conunission  or 
CAC)  in  policy,  planning  and  design 
issues,  in  accordance  vdth  sec.  103(c)(6) 
of  the  Trust  Act. 


Section  1001 .8    Review  and  Final 
Agency  Action 

This  section  establishes  general 
procedures  for  review  of  delegated 
decisions.  Decisions  of  the  Executive 
Director  or  his  or  her  designee  may  be 
appealed  to  the  Board  of  Directors.  In 
practice,  where  the  Executive  Director's 
delegation  of  authority  so  provides, 
there  will  likely  be  a  preliminary  step  in 
which  decisions  of  a  designee  of  the 
Executive  Director  are  reviewed  by  the 
Executive  Director.  The  time  periods 
that  are  set  for  these  reviews  are  the 
shortest  periods  that  the  Trust  believes 
are  feasible  in  light  of  both  the  part-time 
natiue  of  its  Board  members'  service 
and  the  likely  frequency  of  Board 
meetings. 

This  section  also  establishes  a  bright 
line  rule  for  determining  whether  the 
Trust  has  taken  final  agency  action.  The 
Trust  has  established  this  rule  in 
accordance  with  the  President's  call  for 
the  adoption  of  "clear  legal  standard(s]" 
and  specification  of  "what  is  required  for 
a  person  aggrieved  to  exhaust  their 
administrative  remedies  prior  to  seeking 
court  review  of  the  agency's  action.  See 
Executive  Order  12988,  sec.  3(b)(2). 

Part  1002    Resource  Protection,  Public 
Use  and  Recreation 

Section  1002.2    Wildlife  Protection 

Hunting  and  trapping  are  prohibited 
in  the  Presidio  under  current  law. 
Fishing  is  also  prohibited  in  the 
Presidio  under  the  GGNRA 
Superintendent's  Compendium.  This 
section  maintains  these  prohibitions. 
The  GGNRA  Superintendent's 
Compendium  prohibits  the  viewing  of 
wildlife  with  artificial  light.  These 
proposed  regulations  adopt  this 
prohibition,  but  provide  for  the 
possibility  that  such  viewing  will  be 
permitted  (e.g.,  incidental  to 
commercial  filming)  on  terms  and 
conditions  established  by  the  Board. 

Section  1002.5    Camping  and  Food 
Storage 

Because  there  are  no  bears  in  the 
Presidio,  the  requirement  for  suspension 
of  food  on  bear  poles  has  been  deleted. 

Section  1002.9    Sanitation  and  Refuse 

As  discussed  above,  the  specific 
prohibition  on  littering  in  the  NPS 
regulation  has  been  removed  in  favor  of 
reliance  on  state  law.  Similarly,  the 
specific  prohibitions  on  polluting  have 
also  been  removed  in  favor  of  reliance 
on  other  federal  law. 

Section  1002.10    Pets 

The  exception  in  the  NPS  regulations 
for  guide  dogs  accompanjdng  persons 


with  visual  or  hearing  impairments  has 
been  expanded  to  include  service  dogs 
accompanying  persons  with  disabilities, 
regardless  of  the  disability  requiring  the 
use  of  a  service  dog. 

Section  1 002. 1 1    Horses  and  Pack 
Animals 

This  regulation  has  been  revised  to 
state  more  concisely  the  general 
requirement  that  use  of  horses  and  pack 
animals  in  the  Presidio  be  restricted  to 
designated  areas  and  trails,  or  imder  the 
terms  and  conditions  of  a  permit  (e.g., 
for  a  parade).  It  has  also  been  revised  to 
make  clear  that  these  requirements  do 
not  apply  to  law  enforcement  officers  in 
the  performance  of  their  official  duties. 

Section  1002.13    Swimming  and 
Boating 

The  GGNRA  Superintendent's 
Compendiiun  prohibits  swimming, 
boating  and  the  use  of  any  water  vessel 
on  the  bodies  of  water  located  mthin 
the  Presidio.  This  regulation  continues 
that  prohibition. 

Section  1002.15    Smoking 

§ 
This  regulation  has  been  revised  in 
accordance  with  the  general  approach  of 
these  proposed  regulations  to 
correspond,  as  nearly  as  possible,  to 
conditions  imder  State  law. 

Section  1002.16    Property 

The  Trust  has  reduced  the  general 
length  of  time  that  property  may  be  left 
unattended  without  a  permit  or  in 
designated  areas  from  24  hours  to  12 
hours.  The  purpose  of  this  re^sion  is  to 
provide  the  Trust  with  greater  ability  to 
manage  the  area  under  its  jurisdiction 
more  closely. 

Section  1 002.23    Special  Events 

The  requirement  that  applications  for 
permits  for  special  events  be  presented 
to  the  Trust  at  least  72  hoius  in  advance 
has  been  extended  to  seven  days  in 
order  to  allow  the  time  necessary  for 
coordination  of  permit  requests  with  the 
NPS  in  its  management  of  the  GGNRA. 
The  Trust  expects  to  continue  to  direct 
applicants  for  permits  for  activities  in 
the  Presidio  to  the  Special  Park  Uses 
Office  of  the  GGNRA,  located  at 
Building  201,  Fort  Mason,  San 
Francisco  94123,  telephone:  (415)  561- 
4300,  which  is  open  between  the  hours 
of  9  a.m.  and  5  p.m.  on  working  days. 
This  office  will  centralize  the 
administrative  process  for  permit 
applications  for  both  the  areas  imder  the 
jurisdiction  of  the  NPS  and  the  Presidio 
Trust.  Decisions  concerning  permit 
applications  for  activities  on  property 
administered  by  the  Trust  will  be  made 
by  the  Trust;  those  for  activities  on 
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prof>erties  administered  by  the  NPS  will 
be  made  by  the  NPS.  The  Trust 
anticipates  that  the  NPS  and  the  Trust 
will  consult  cooperatively  concerning 
permit  applications  that  will  affect 
activities  on  the  property  administered 
by  either  or  both  agencies. 

Part  1003    Vehicles  and  Traffic  Safety 

Section  1003.3    Travel  on  Presidio 
Trust  Area  Roads  and  Designated 
Routes 

This  regulation  has  been  revised  from 
the  existing  NPS  regulation  in 
accordance  with  the  general  principle 
discussed  above  concerning  application 
of  State  law  through  the  ACA.  It  also 
deletes  the  reference  to  Executive  Order 
11644  contained  in  the  existing  NPS 
regulation.  This  Executive  Order,  which 
concerns  use  of  off-road  vehicles  on  the 
public  lands,  does  not  apply  to  public 
lands  administered  by  the  'Trust. 
Nevertheless,  the  Trust  anticipates  that 
it  will  address  use  of  off-road  vehicles 
in  the  Presidio  in  a  manner  consistent 
with  Executive  Order  11644,  as 
amended  by  Executive  Orders  11989 
and  12608. 

Section  1003.10    Powerless  Flight 

Under  36  CFR  7.97  and  the  GGNRA 
Superintendent's  Compendium, 
powerless  flight  is  prohibited  in  the 
Presidio.  This  section  maintains  that 
prohibition. 

Section  1003.11    Parking 

The  existii^  NPS  regulations  do  not 
cover  parking  explicitly.  Although  the 
Trust  would  have  authority  to  manage 
motor  vehicle  parking  under  other 
portions  of  these  regulations  (e.g., 
§  1001.5),  this  section  has  been 
incorporated  in  order  to  provide  clarity 
and  better  public  notice  concerning 
parking  issues. 

Section  1003.12    Commercial 
Passenger  Vehicles 

The  provisions  of  this  section,  and 
those  of  the  following  section,  condense 
the  existing  NPS  regulations  and 
prohibitions  and  conditions  in  the 
GGNRA  Superintendent's  Compendium 
concerning  buses  and  trucks.  The 
intention  has  been  to  maintain  the 
status  quo  with  respect  to  treatment  of 
these  vehicles  in  the  Presidio  until  such 
time  as  the  Trust  may  adopt  different 
conditions  or  routes  in  its  Compendium. 

Section  1003.13    Commercial  Vehicles 

See  discussion  of  §  1003.12,  above. 

Section  1003.14    Safety  Belts 

Although  California  has  a  law 
concerning  safety  belt  and  child 
restraint  requirements,  that  law  does  not 


apply  to  all  occupants  of  a  motor 
vehicle.  The  federal  government  has  a 
strong  public  policy  of  encouraging  and 
in  some  cases  requiring  the  use  of  safety 
belts  and  child  restraints  by  all 
occupants  of  a  riiotor  vehicle.  See 
Executive  Order  13043  (April  16, 1997). 
As  a  result,  the  Trust  has  opted  in  these 
proposed  regulations  to  adopt  a  rule  on 
safety  belt  use  that  is  consistent  with  the 
cuitent  rule  of  the  NPS  at  36  CFR  4.15. 

Part  1004    Commercial  and  Private 
Operations 

Section  1004.1    Signs  and 
Advertisements 

This  section  contains  the  same 
requirements  as  the  existing  NPS 
regulation  concerning  commercial 
notices,  while  also  adding  a  specific 
provision  on  other  signs.  Although  the 
Trust  has  authority  to  manage  signage  in 
the  Presidio  under  other  portions  of 
these  regulations  (e.g.,  §  1001.6),  this 
section  has  been  incorporated  in  order 
to  provide  clarity  and  better  public 
notice  concerning  signage  issues. 

Section  1004.2    Alcoholic  Beverages: 
Sale  of  Intoxicants 

This  section  deletes  the  provision  in 
existing  NPS  regulations  for  appeals  of 
decisions  on  permits  to  sell  alcoholic 
beverages,  since  such  appeals  are  now 
provided  for  imder  §  1001.8.  It  also 
deletes  the  provision  allowing  for  fees 
for  alcohol  permits,  since  such  fees  are 
now  provided  for  under  §  1001.5(d). 

Section  1004.4    Commercial 
Photography 

This  section  is  adapted  irom  both  36 
CFR  5.5  and  43  CFR  5.1,  which  have 
been  consolidated  and  simpUfied  to 
apply  specifically  to  the  operations  of 
the  Presidio  Trust.  The  precise  form  of 
permit  application  has  been  deleted 
from  the  regulations  and  will  be 
developed  by  the  Trust,  in  consultation 
with  the  NPS,  as  the  Trust  acquires 
experience  with  permitting  film 
projects.  The  Trust  intends  to  charge 
fees  for  such  permits,  in  accordance 
with  its  statutory  mandate  to  become 
financially  self-sufficient  within  15 
complete  fiscal  years.  See  §  1001.5(d). 

Section  1004.6    Discrimination  in 
Employment  Practices 

This  section  exempts  governmental 
agencies  or  instrumentalities  from  the 
Trust's  specific  non-discrimination 
requirements  because  such  entities  are 
almost  uniformly  covered  by  similar 
requirements.  This  section  adds  the 
terms  "restaurant"  and  "recreational 
facility"  to  the  list  of  covered 
accommodations  in  order  to  clarify  that 
such  facilities  are  also  covered.  In  order 


to  be  consistent  with  the  principle  of 
Executive  Order  13087  (May  28, 1998), 
63  FR  30097  (June  2, 1998),  as  well  as 
to  promote  comity  with  laws  and 
poUcies  of  neighboring  jurisdictions,  the 
Trust  has  added  the  category  of  "sexual 
orientation"  to  the  Ust^f  prohibited 
bases  for  discrimination  under  this 
section. 

Section  1004.7    Discrimination  in 
Furnishing  Public  Accommodations  and 
Transportation  Services 

See  discussion  of  §  1004.6,  above. 
Part  1005    Rights-of-Way 

This  proposed  part  sets  forth  general 
terms  and  conditions,  as  well  as  the 
procedures  that  the  Trust  will  follow,  in 
issuing  rights-of-way.  This  part  has  been 
simplified  significantly  from  the  NPS 
relation  at  36  CFR  part  14.  The 
Presidio  Trust  is  not  subject  to  the 
variety  of  statutes  concerning  rights-of- 
way  over  Jands  administered  by  the 
NPS.  Furthermore,  unlike  many  units  of 
the  National  Park  System,  the  Presidio 
does  not  have  any  private  inholdings. 
As  a  result,  the  Trust  intends  to  issue 
rights-of-way  only  to  a  limited  number 
of  entities,  consistent  with  the  purposes 
of  the  Presidio  Trust  Act,  and  only  on 
written  terms  and  conditions  and  for 
payment  of  monetary  compensation. 

Section  1005.5    Terms  and  Conditions 

This  secti(»i  provides  that  the  Trust, 
as  a  wholly-owned  government 
corporation  with  ability  to  retain  funds 
it  collects,  is  the  entity  to  be 
indemnified  by  the  holders  of  rights-of- 
way  over  lands  administered  by  the 
Trust.  Section  1005.5(b)  has  been 
revised  to  be  more  general  with  respject 
to  the  obligations  of  the  holder  of  a 
right-of-way,  while  continuing  to  cover 
the  specific  items  covered  by  36  CFR 
14.9^).  Section  1005.5(g)  has  been 
expanded  to  include  requirements  for 
permission  before  trees  may  be  cut  and 
to  require  that  any  trees  destroyed  be 
replaced  in  kind.  Additional  categories 
on  which  discrimination  is  prohibited 
have  been  added  to  §  1005.5(k)  in  order 
to  make  it  consistent  with  §§  1004.6  and 
1004.7  of  this  chapter. 

Section  1 005. 1 1    Disposal  of  Property 
on  Termination  of  Right-of-way 

This  section  clarifies  that  the  Trust 
will  not  be  liable  for  any  claim  for 
damages  on  account  of  removal  and 
restoration  work  required  by 
termination  of  a  right-of-way. 

Part  1006    Presidio  Trust  Symbols 

This  part  is  adapted  from  NPS 
regulations  at  36  CFR  part  11.  The 
Presidio  is  a  unique  location,  and  the 
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Trust  intends  to  manage  it  in  such  a  way 
as  to  increase  the  value  of  the  property 
to  the  public,  as  well  as  the  price  that 
tenants  are  willing  to  p&y  for  the 
benefits  of  being  located  in  the  Presidio. 
Consistent  with  this  effort,  this  part  is 
intended  to  protecf  the  terms  "Presidio" 
and  "Trust,"  as  well  as  such  symbols 
and  insignia  as  the  Trust  may  adopt  for 
its  own  use,  from  commercial  uses  that 
are  inconsistent  with  the  purposes  of 
the  Presidio  Trust  Act.  The  Trust 
recognizes  that  certain  entities  may  have 
already  acquired  rights  in  these  terms 
under  existing  laws,  and  nothing  in  this 
regulation  is  intended  to  abrogate  any 
such  rights. 

Part  1007    Requests  Under  the  Freedom 
of  Information  Act 

Section  1007.4    Preliminary  Processing 
of  Requests 

In  §  1007.4(b)(2),  the  refisrence  to 
Executive  Order  12356  from  43  CFR 
2.15(c)(2)  was  removed  because  this 
order  was  revoked  by  Executive  Order 
12958.  The  basis  for  the  reference  to 
Executive  Order  12356  in  the  DOI 
regulations  appears  to  have  been  sec. 
4.1(d)  of  that  order,  which  states  in 
pertinent  part: 

Except  as  provided  by  directives 
issued  by  the  President  through  the 
National  Security  Council,  classified 
information  originating  in  one  agency 
may  not  be  disseminated  outside  any 
other  agency  to  which  it  has  been  made 
available  without  the  consent  of  the 
originating  agency. 

&cecutive  Order  12958  contains  a 
similar  provision  at  sec.  4.2(b),  which 
states  in  pertinent  part: 

Classified  information  shall  remain 
imder  the  control  of  the  originating 
agency  or  its  successor  in  function.  An 
agency  shall  not  disclose  information 
originally  classified  by  another  agency 
without  its  authorization. 

The  proposed  regulation  therefore 
retains  the  requirement  that  requests  for 
classified  information  be  forwarded  for 
determination  by  the  agency  originating 
the  classification. 

Section  1007.5    Action  on  Initial 
Requests 

The  DOI  regulations  do  not  contain 
provisions  concerning  expedited 
processing.  In  order  to  conform  to  recent 
amendments  to  FOIA,  the  Trust  is 
proposing  special  provisions  concerning 
expedited  processing  in  the 
circumstances  eniunerated  by  FOIA  at  5 
U.S.C.  552(a)(6)(E). 

Section  1007.8    Action  on  Appeals 

The  Presidio  Trust  Act  specifies  at 
sec.  104(h)  that  "(t]he  District  Court  of 


the  Northern  District  of  California  shall 
have  exclusive  jurisdiction  over  any  suit 
filed  against  the  Trust."  As  a  result,  this 
court  is  specified  in  the  regulations  as 
the  coiul  in  which  any  appeal  of  the 
Trust's  determination  concerning  a 
FOIA  request  must  be  filed. 

Section  1007.9    Fees 

The  EXDI  regulations  provide  for  set 
charges  for  FOIA  requests  that  are 
published  in  an  appendix  to  the 
regulations.  In  order  to  promote  clarity 
and  reduce  administrative  bimlens  on 
the  Trust,  the  Office  of  the  Federal 
Register,  and  requesters,  the  Trust  has 
opted  in  §  1007.9(a)(1)  to  publish  such 
charges  in  the  Compendiiun  required 
under  §  1001.7.  In  accordance  with 
FOIA  and  with  sec.  7  of  OMB's  Uniform 
Freedom  of  Information  Act  Fee 
Schedule  and  Guidelines.  52  FR 10012 
(Mar.  27, 1987),  which  were 
promulgated  under  FOIA,  5  U.S.C. 
552(a)(4)(A)(i),  the  Trust  wall  set  these 
charges  only  as  high  as  necessary  to 
"recoup  the  full  allowable  direct  costs" 
incurred  by  the  Trust  in  responding  to 
FOIA  requests. 

The  DOI  regulations  provide  that  fees 
will  not  be  charged  if  they  do  not 
exceed  $15.00.  Under  FOIA,  5  U.S.C. 
552(a)(4)(A)(iv)(I),  fees  are  not  charged 
"if  the  costs  of  routine  collection  and 
processing  of  the  fee  are  likely  to  equal 
or  exceed  the  amoimt  of  the  fee."  Rather 
than  set  a  precise  amount  in  these 
regulations,  which  will  need  to  be 
altered  as  these  costs  vary  over  time,  the 
Trust  has  instead  incorporated  the 
statutory  policy  into  these  regulations  at 
§  1007.9(a)(2),  along  with  a  requirement, 
for  the  sake  of  public  notice,  that  the 
precise  dollar  figure  be  published  in  the 
Compendium  called  for  under  §  1001.7 
of  these  regulations. 

The  OMB  Guidelines  suggest  that 
agencies  charge  for  the  full  costs  of 
providing  services  that  are  not  required 
under  FOIA.  such  as  certifying  that 
records  are  true  copies  or  sending 
records  by  express  mail,  should  the 
Trust  elect  to  provide  such  services. 
Although  the  Trust's  willingness  to 
provide  such  services  will  be  contingent 
on  its  available  resources,  the  Trust  has 
incorporated  this  suggestion  into  these 
regulations  at  §  1007.9(a)(4)  in  order  to 
clarify  that  such  services  will  not  be 
provided  firee  of  charee. 

Sections  1007.9(b)(1)  and  (e)(1) 
require  commercial  use  requesters  and 
requesters  that  do-not  belong  to  other 
enimierated  categories  to  pay  for  the 
Trust's  costs  in  searching  for  documents 
covered  by  the  FOIA  request.  The  OMB 
Guidelines  referred  to  above  suggest  (at 
sec.  9(b))  that  agencies  "give  notice  in 
their  regulations  that  they  may  assess 


charges  for  time  spent  searching,  even  if 
the  agency  fails  to  locate  the  records  or 
if  records  located  are  determined  to  be 
exempt  bom  disclosure."  The  Trust  has 
done  this  by  noting  parenthetically  in 
these  sections  that  costs  for  "search"  (as 
well  as  "review"  for  commercial 
requesters)  are  charged  "even  if  the 
search  ("and  review"  for  commercial 
requesters]  fails  to  locate  records  that 
are  not  exempt  ftom  disclosure." 

In  §  1007.9(k),  the  reference  to  4  CFR 
parts  101-105  in  the  existing  DOI 
regulations  has  been  removed  from  this 
provision  because  these  regulations  are 
coextensive  with  the  entire  body  of 
"(ojther  authorities  of  the  Debt 
Collection  Act  of  1982"  imder  which 
the  Trust  may  collect  fees  due  and 
owing. 

Section  1007.10    Waiver  of  Fees 

The  DOI  regulations  at  43  CFR 
2.21(a)(2)  contain  a  list  of  fiactors  to  be 
considered  in  determining  whether  a 
Freedom  of  Information  Act  request  falls 
into  the  categories  for  partial  or 
complete  waiver  of  fees  under  5  U.S.C. 
552(a)(4)(A)(ii)(m).  In  light  of  the  types 
of  requests  that  the  Trust  is  likely  to 
receive,  as  well  as  the  purposes  of  the 
Trust  Act,  the  Trust  does  not  consider 
it  necessary  to  enumerate  these  factors 
in  order  to  comply  with  FOIA. 

The  DOI  regulations  at  43  CFR  2.21(b) 
also  contain  a  Ust  of  circumstances  in 
which  the  agency  will  make  copies 
available  without  charge.  The  OMB 
Guidelines  promulgated  imder  FOIA 
provide  (at  sec.  7)  that  "(algendes 
should  charge  fees  that  recoup  the  full 
allowable  direct  costs  they  incur."  The 
only  exceptions  to  this  requirement  are 
for  disclosures  in  the  public  interest 
under  5  U.S.C.  552(a)(4)(A)(iii)  and  for 
those  fees  which  are  lower  than  the 
costs  of  collecting  them.  The 
circumstances  identified  in  sec.  2.21(b) 
of  the  EKDI  regulations  are  likely  to  be 
covered  by  one  or  both  of  these 
authorized  exceptions,  and  as  a  result, 
these  regulations  do  not  enumerate  the 
specific  circximstances  for  discretionary  . 
fee  waivers. 

FOIA  provides  that,  when  fee  waivers 
are  granted,  documents  shall  be 
furnished  "without  any  charge  or  at  a^ 
charge  reduced  below  the  fees 
established"  by  the  agency.  5  U.S.C. 
552(a)(4)(A)(iii).  The  Trust  is  proposing 
in  these  regulations  to  reduce  otherwise 
applicable  fees  by  25%  in  most 
ciromistances,  while  providing 
discretion  for  additional  reductions, 
including  complete  waivers,  in 
appropriate  circiunstimces. 
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Part  1008    Requests  Under  the  Privacy 
Act 

Section  1008.6    Assuring  Integrity  of 
Records 

The  DOI  regulations  at  43  CFR  2.51(b) 
through  (e)  specify  precise  precautions 
to  be  taken  to  protect  records  covered  by 
the  Privacy  Act.  Rather  than  limit  the 
discretion  of  the  Trust  official 
responsible  for  maintaining  adequate 
precautions,  these  regulations  state  a 
general  standard  of  security  for  all  such 
records  based  on  their  relative 
>  sensitivity. 

Section  1008.12    Requests  for 
Notification  of  Existence  of  Records: 
Action  On 

In  §  1008.12(b),  the  Trust  has  added  a 
requirement  for  consultation  with  the 
General  Counsel  in  order  to  ensure 
proper  legal  review  at  the  earliest 
appropriate  stage  before  action  is  taken 
on  a  request.  For  the  same  reason,  this 
requirement  has  been  added  to 
§  1008.15(b)  concerning  requests  for 
access  to  records  and  §  1008.20(b) 
concerning  petitions  for  amendment. 
The  requirement  for  consultation  with 
the  organization's  top  attorney  regarding 
appeals  of  such  decisions  has  also  been 
retained. 

Section  1008.15    Requests  for  Access  to 
Records:  Initial  Decision 

Under  §  1008.15(d),  the  Trust 
anticipates  charging  fees  for  Privacy  Act 
requests  on  the  same  schedule  as  for 
FOIA  requests,  which  will  be  published 
in  the  Compendium  provided  for  under 
§1001.7. 

Part  1009    Administrative  Claims 
Under  the  Federal  Tort  Claims  Act 

This  part  sets  forth  the  procedures 
that  the  Trust  will  follow  in  processing 
any  claims  presented  to  it  under  the 
Federal  Tort  Claims  Act  (FTCA),  which 
applies  to  the  Trust  and  its  directors, 
officers,  employees,  and  agents.  Under 
Department  of  Justice  regiUations 
implementing  the  claims  procedure  for 
the  FTCA,  the  Trust  is  auUiorized  to 
establish  procedures  that  are  consistent 
with  the  Department  of  Justice 
procedures.  See  28  CFR  14.11.  DOI  has 
promulgated  regulations  under  this 
authority  at  43  CFR  part  22,  and  the 
Trust  has  looked  to  Uiose  regulations  in 
drafting  its  own. 

These  regulations  delete  in  their 
entirety  the  provisions  of  43  CFR  22.2, 
which  simply  restate  the  statute.  The 
regulations  nevertheless  incorporate  the 
citation  fit>m  43  CFR  22.2(g)  into 
§  1009.1  of  these  regulations  in  order  to 
provide  a  useful  reference  to  the  Federal 
Tort  Claims  Act. 


Regulatory  Impact 

This  proposed  rulemaking  will  not 
have  an  annual  effect  of  $100  million  or 
more  on  the  economy  nor  adversely 
affect  productivity,  competition,  jobs, 
prices,  the  environment,  public  health 
or  safety,  or  State  or  local  govermnents. 
This  proposed  rule  will  not  interfere 
with  an  action  taken  or  planned  by 
another  agency  or  raise  new  legal  or 
policy  issues.  In  short,  little  or  no  effect 
on  the  national  economy  will  result 
irom  adoption  of  this  proposed  rule. 
Because  this  proposed  rule  is  not 
"economically  significant,"  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  Furthermore, 
this  proposed  rule  is  not  a  "major  rule" 
imder  the  Congressional  review 
provisions  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  5 
U.S.C.  801  et  seq.  The  Trust  has 
determined  and  certifies  pursuant  to  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  that  this  proposed  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 

The  Trust  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act.  2  U.S.C.  1502  et 
seq.,  that  this  proposed  rule  vtrill  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local.  State,  or 
tribal  governments  or  private  entities. 

Environmental  Impact 

The  Presidio  Thist  has  prepared  an 
Environmental  Assessment  (EA)  in 
connection  with  this  proposed  rule.  The 
EA  determined  that  this  proposed  rule 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment 
because  it  is  neither  intended  nor 
expected  to  change  the  physical  status 
quo  of  the  Presidio  in  any  significant 
manner. 

As  a  result,  the  Trust  has  issued  a 
Finding  of  No  Significant  Impact 
(FONSI)  concerning  these  final  interim 
regulations  and  has  therefore  not 
prepared  an  Environmental  Impact 
Statement  concerning  this  proposed 
action.  The  EA  and  the  FONSI  were 
prepared  in  accordance  with  the 
National  Environmental  PoUcy  Act  of 
1969,  42  U.S.C.  4321  et  seq.  (NEPA), 
and  regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA,  40  CFR  parts  1500-1508. 

Both  the  EA  and  the  FONSI  are 
available  for  public  inspection  at  the 
offices  of  the  Presidio  Trust,  34  Graham 
Street,  The  Presidio,  San  Francisco,  CA 
94129,  between  the  hours  of  9:00  a.m. 
and  5:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Paperwork  Reduction  Act 

Tlie  information  collection 
requirements  of  this  proposed  rule  are 
no  morciextensive  than  those  of  the 
existing  NPS  regulations,  which  have 
previously  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  44  U.S.C.  3501  et  seq.  and  ~~ 

assigned  clearance  number  1024-0026. 
These  information  collection 
requirements  are  contained  in  36  CFR 
1001.5, 1001.6. 1002.4,  1002.7,  1002.12. 
1002.19, 1002.22, 1002.23, 1002.24. 
1002.25, 1002.27, 1002.28, 1003.2, 
1003.4, 1003.12, 1004.1, 1004.2, 1004.3. 
1004.4, 1004.5,  and  1004.8.  This 
information  is  being  collected  to 
provide  the  Executive  Director  with  data 
necessary  to  issue  permits  for  special 
uses  of  the  Presidio  Trust  Area  and  to 
obtain  notification  of  accidents  that 
occur  within  the  Presidio  Trust  Area. 
This  information  will  be  used  to  grant 
administrative  benefits  and  to  facilitate 
prompt  emergency  resgonse  to 
accidents.  In  36  CFR  1002.19  and 
1003.2,  the  obligation  to  respond  is 
mandatory;  in  ail  other  sections  the 
obligation  to  respond  is  required  in 
order  to  obtain  a  benefit. 

Other  Applicable  Authorities 

The  Presidio  Trust  has  drafted  and 
reviewed  these  proposed  regulations  in 
light  of  Executive  Order  12988  and  has 
determined  that  they  meet  the 
applicable  standards  provided  in  sees. 
3(a)  and  (b)  of  that  order. 

List  of  Subjects 

36  CFR  Part  1001 

Administrative  practice  and 
procedure.  National  parks,  Penalties, 
Public  lands.  Recreation  and  recreation 
areas. 

36  CFR  Part  1002 

National  parks,  Public  lands, 
Recreation  and  recreation  areas,  Signs 
and  symbols. 

36  CFR  Part  1003 

Bicycles,  National  parks.  Public  lands. 
Recreation  and  recreation  areas.  Traffic 
regulations. 

36  CFR  Part  1004 

Alcohol  and  alcoholic  beverages. 
Business  and  industry.  Civil  rights. 
Equal  employment  opportunity. 
National  parks.  Pets,  PubUc  lands. 
Recreation  and  recreation  areas. 
Transportation. 

36  CFR  Part  1005 

National  parks.  Public  lands.  Public 
lands-rights-of-way.  Recreation  and 
recreation  areas.  Rights-of-way. 
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36  CFR  Part  1006 

National  parks,  Public  lands, 
Recreation  and  recreation  areas.  Seals 
and  insignia,  Signs  and  symbols. 

36  CFR  Part  1007 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Records. 

36  CFR  Part  1008 

Administrative  practice  and 
procedure.  Privacy,  Records. 

36  CFR  Part  1009 

Administrative  practice  and 
procedure.  Tort  claims. 

Dated:  September  9, 1998. 
Junes  E.  Meadows. 

Executive  Director. 

Accordingly,  the  Presidio  Trust 
proposes  to  revise  36  CFR  Parts  1001, 
1002, 1004,  and  1005,  and  to  add  36 
CFR  Parts  1003, 1006. 1007, 1008,  and 
1009,  as  set  forth 'below: 

CHAPTER  X— PRESIDIO  TRUST 

Part 

1001  General  provisions 

1002  Resource  protection,  public  use  and 
recreation 

1003  Vehicles  and  traffic  safety 

1004  Commercial  and  private  operations 

1005  Rights-of-way 

1006  Presidio  Trust  symbols 

1007  Requests  under  the  Freedom  of 
Information  Act 

1008  Requests  under  the  Privacy  Act 

1009  Administrative  claims  under  the 
Federal  Tort  Claims  Act 

PART  1001— GENERAL  PROVISIONS 

Sec. 

1001.1  Purpose. 

1001.2  Applicability  and  scope. 

1001.3  Enforcement  and  penalties. 

1001.4  Oefmitions. 

1001.5  Closures  and  public  use  limits. 

1001.6  Permits. 

1001.7  Public  notice  and  comment. 

1001.8  Review  and  final  agency  action. 
Authority:  Pub.  L.  104-333. 110  Stat.  4097 

(16  U.S.C.  460bb  note). 

§1001.1    Purpose. 

(a)  The  regulations  in  this  chapter 
provide  for  the  proper  use,  management, 
government,  and  protection  of  persons, 
property,  and  natural  and  cultural 
resources  within  the  Presidio  Trust 
Area. 

(b)  The  regulations  in  this  chapter 
will  be  utilized  to  fulHll  the  purposes  of 
the  Presidio  Trust  Act. 

§  1 001 .2    Applicability  and  scope. 

(a)  Except  as  otherwise  specified 
herein,  the  regulations  in  this  chapter 
apply  to  all  persons  entering,  using. 


visiting,  or  otherwise  within  the 
boundaries  of  the  Presidio  Trust  Area. 

(b)  The  regulations  in  this  chapter 
apply,  regardless  of  land  ownership  or 
possession,  on  all  lands  and  waters 
within  the  Presidio  Trust  Area. 

(c)  The  regulations  in  parts  1002, 1003 
and  1004  of  this  chapter  shall  not  be 
construed  to  prohibit  activities 
conducted  by  the  Presidio  Trust  or  its 
agents  in  accordance  with  the  Presidio 
Trust  Act  and  approved  policies  of  the 
Presidio  Trust  or  in  emergency 
operations  involving  threats  to  life, 
property,  or  resources  of  the  Presidio 
Trust  Area. 

(d)  Unless  specifically  addressed  by 
regulations  in  this  chapter  or 
authorized,  permitted,  prohibited  or 
undertaken  by  or  at  the  direction  of  the 
Trust,  conduct  within  the  Presidio  Trust 
Area  is  governed  by  the  provisions  of 
State  law  that  are  now  or  may  later  be 
in  effect,  to  the  extent  that  such  may  be 
applied  pursuant  to  the  Assimilative 
Crimes  Act.  18  U.S.C.  13. 

(e)  Nothing  in  this  chapter  shall  be 
construed  as  providing  jurisdiction  over 
the  Presidio  Trust  Area  in  any  way  to 
any  entity  other  than  the  Presidio  Trust. 

§  1 001 .3    Enforcement  and  penalties. 

Violation  of  any  regulation  contained 
in  this  chapter,  violation  of  the  terms 
and  conditions  of  any  permit  issued  in 
accordance  with  this  chapter,  and/or 
failure  to  abide  by  area  designations  and 
conditions  established  in  accordance 
with  this  chapter  is  prohibited,  may 
result  in  the  suspension  or  revocation  of 
the  permit  and  the  denial  of  future 
permits  by  the  same  applicant,  and  may 
subject  the  violator  to  a  fine  or 
imprisonment  as  provided  by  law,  as 
well  as  such  other  penalties  as  are 
provided  by  law,  in  addition  to  costs  of 
the  proceedings  and  compensation  for 
damages  to  property. 

§1001.4    Definitions. 

The  following  definitions  shall  apply 
to  this  chapter,  imless  modified  by  the 
definitions  for  a  specific  part  or 
regulation: 

Administrative  activities  means  those 
activities  conducted  imder  the  authority 
of  the  Presidio  Trust  for  the  purpose  of 
safeguarding  persons  or  property, 
implementing  management  plans  and 
policies,  repairing  or  maintaining 
government  facilities,  or  otherwise 
promoting  the  purposes  of  the  Presidio 
Trust  Act. 

Aircraft  means  a  device  that  is  used 
or  intended  to  be  used  for  human  flight 
in  the  air,  including  powerless  flight. 

Archeological  resource  means 
material  remains  of  past  human  life  or 
activities  that  are  of  archeological 


interest  and  are  at  least  50  years  of  age. 
This  term  includes,  but  shall  not  be 
limited  to,  objects  made  or  used  by 
hiunans,  such  as  pottery,  basketry, 
bottles,  weapons,  weapon  projectiles, 
tools,  structures  or  portions  of 
structures,  pit  houses,  rock  paintings, 
rock  carvings,  intaglios,  or  any  portion 
or  piece  of  the  foregoing  items,  and  the 
physical  site,  location  or  context  in 
which  they  are  found,  or  human  skeletal 
materials  or  graves. 

Authorized  emergency  vehicle  means 
a  vehicle  in  official  use  for  emergency 
purposes  by  a  Federal  agency  or  an 
emergency  vehicle  as  defined  by 
California  law. 

Authorized  law  enforcement  officer 
means  a  law  enforcement  officer  duly 
authorized  by  the  Presidio  Trust  or 
other  competent  governmental  authority 
to  enforce  applicable  law  in  the  Presidio 
Trust  Area. 

Bicycle  means  every  device  propelled 
solely  by  human  power  upon  which  a 
person  or  persons  may  ride  on  land, 
having  one,  two,  or  more  wheels,  except 
a  manual  wheelchair. 

Board  means  the  Board  of  Directors  of 
the  Presidio  Trust  or  its  designee. 

Camping  means  the  erecting  of  a  tent 
or  shelter  of  natural  or  synthetic 
material,  preparing  a  sleeping  bag  or 
other  bedding  material  for  use,  or 
parking  of  a  motor  vehicle,  motor  home 
or  trailer  for  the  apparent  purpose  of 
overnight  occupancy. 

Carry  means  to  wear,  bear,  or  have  on 
or  about  the  person. 

Chair  means  the  Chair  of  the  Board  of 
Directors  of  the  Presidio  Trust  or,  if 
there  is  no  Chair,  then  the  Acting  Chair 
of  the  Board  of  Directors  of  the  Presidio 
Trust. 

Commercial  passenger  vehicle  means 
a  bus,  motor  coach,  van  or  other  vehicle 
capable  of  seating  seven  or  more 
passengers,  when  used  in  transporting 
passengers  for  a  fee  or  profit  (other  than 
bona  fide  sharing  of  actual  expenses), 
either  as  a  direct  charge  to  another 
person,  or  otherwise,  or  used  in 
connection  with  any  business,  but 
excepting  pleasure  type  vehicles  rented 
without  a  driver  for  general  use  at  a 
chaise  based  on  time  or  mileage  or  both. 

Commercial  vehicle  means  a  truck, 
station  wagon,  pickup,  passenger  car  or 
other  vehicle  when  used  in  transporting 
movable  property  for  a  fee  or  profit, 
either  as  a  direct  charge  to  another 
person,  or  otherwise,  or  used  as  an 
incident  to  providing  services  to  another 
person,  or  used  in  connection  with  any 
business. 

Cultural  resource  means  material 
remains  of  past  himian  life  or  activities 
that  are  of  significant  cultural  interest 
and  are  less  than  50  years  of  age.  This 
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term  includes,  but  shall  not  be  limited 
to.  objects  made  or  used  by  humans, 
such  as  pottery,  basketry,  bottles, 
weapons,  weapon  projectiles,  tools, 
structiires  or  portions  of  structures,  or 
any  portion  or  piece  of  the  foregoing 
items,  and  the  physical  site,  location,  or 
context  in  which  they  are  found,  or 
himian  skeletal  materials  or  graves. 

Downed  aircraft  means  an  aircraft  that 
cannot  bcfcome  airborne  as  a  result  of 
mechanical  failure,  fire,  or  accident. 

Executive  Director  means  the 
Executive  Director  of  the  Presidio  Trust 
or  his  or  her  designee. 

Firearm  means  a  loaded  or  unloaded 
pistol,  rifle,  shotgun  or  other  weapon 
which  is  designed  to,  or  may  be  readily 
converted  to,  expel  a  projectile  by  the 
ignition  of  a  propellant. 

Fish  means  any  member  of  the 
subclasses  Agnatha,  Chondrichthyes.  or 
Osteichthyes.  or  any  mollusk  or 
crustacean  found  in  salt  water. 

Fishing  means  taking  or  attempting  to 
take  fish. 

FOIA  means  the  Freedom  of 
Information  Act.  5  U.S.C.  552. 

FOIA  Officer  means  the  employee 
designated  by  the  Executive  Director  to 
process  FOIA  requests  and  otherwise 
supervise  the  Presidio  Trust's 
compliance  with  FOIA,  or  the  alternate 
employee  so  designated  to  perform 
these  duties  in  the  absence  of  the  FOIA 
Officer. 

General  Counsel  means  the  General 
CounseUof  the  Presidio  Trust  or  his  or 
her  designee. 

Hunting  means  taking  or  attempting 
to  take  wildlife,  except  trapping. 

Manual  wheelchair  means  a  device 
that  is  propelled  by  human  power, 
designed  for  and  used  by  a  mobility- 
impaired  person. 

Motor  vehicle  means  every  vehicle 
that  is  self-propelled  and  every  vehicle 
that  is  propelled  by  electric  power,  but 
not  operated  on  rails  or  upon  water, 
except  a  motorized  wheelchair. 

Motorized  wheelchair  means  a  self- 
propelled  wheeled  device,  designed 
solely  for  and  used  by  a  mobility- 
impaired  person  for  locomotion,  that  is 
both  capable  of  and  suitable  for  use  in 
indoor  pedestrian  areas. 

Nef  means  a  seine,  weir,  net  wire,  fish 
trap,  or  other  implement  designed  to 
entrap  fish,  except  a  hand-held  landing 
net  used  to  retrieve  fish  taken  by  hook 
and  line. 

Operator  means  a  person  who 
operates,  drives,  controls,  otherwise  has 
charge  of  or  is  in  actual  physical  control 
of  a  mechanical  mode  of  transportation 
or  any  other  mechanical  equipment. 

Pack  animal  means  a  horse,  burro, 
mule  or  other  hoofed  mammal. 


Pedestrian  means  a  person  walking  or 
a  mobility-impaired  person  using  a 
manual  or  motorized  wheelchair. 

Permit  means  a  written  authorization 
to  engage  in  uses  or  activities  that  are 
otherwise  prohibited,  restricted,  or 
regulated. 

Person  means  an  individual,  firm, 
corporation,  society,  association, 
partnership,  or  private  or  public  body. 

Pet  means  a  dog,  cat  or  any  animal 
that  has  been  domesticated. 

Possession  means  exercising  direct 
physical  control  or  dominion,  with  or 
without  ownership,  over  property,  or 
archeological,  cultural  or  natural 
resources. 

Presidio  Trust  and  Trust  mean  the 
wholly-owned  federal  government 
corporation  created  by  the  Presidio 
Trust  Act. 

Presidio  Trust  Act  or  Trust  Act  means 
Title  I  of  Public  Law  104-333, 110  Stat. 
4097,  as  the  same  may  be  amended. 

Presidio  Trust  Area  means  all 
property,  lands  and  waters  under  the 
administrative  jurisdiction  of  the 
Presidio  Trust. 

Presidio  Trust  Area  road  means  the 
main-traveled  surface  of  a  roadway  open 
to  motor  vehicles,  owned,  controlled  or 
otherwise  administered  by  the  Presidio 
Trust. 

Printed  matter  means  message-bearing 
textual  printed  material  such  as  books, 
pamphlets,  magazines,  and  leaflets,  and 
does  not  include  other  forms  of 
merchandise,  such  as  posters,  coffee 
mugs,  audio  or  videotapes,  T-shirts, 
hats,  shorts,  simglasses,  ties,  and  other 
clothing  articles. 

Public  use  limit  means  the  number  of 
persons;  number  and  type  of  animals; 
amount,  size  and  t)rpe  of  equipment, 
vessels,  mechanical  modes  of 
conveyance,  or  food/beverage  containers 
allowed  to  enter,  be  brought  into, 
remain  in,  or  be  used  within  a 
designated  geographic  area  or  facility;  or 
the  length  of  time  a  designated 
geographic  area  or  facility  may  be 
occupied. 

Refuse  means  trash,  garbage,  rubbish, . 
waste  papers,  bottles  or  cans,  debris, 
litter,  oil,  solvents,  liquid  waste,  feces, 
or  other  discarded  materials. 

Residential  dwelling  means  a  fixed 
housing  structiue  and  such  land 
appurtenant  thereto  which  is  either  the 
principal  residence  of  its  occupants,  or 
is  occupied  on  a  regular  and  recurring 
basis  by  its  occupants  as  an  alternate 
residence  or  vacation  home,  and  which 
is  imder  the  possession  of  a  private 
individual  pursuant  to  a  lease. 

Services  means,  but  is  not  limited  to. 
meals  and  lodging,  labor,  professional 
services,  transportation,  admission  to 
exhibits,  use  of  telephone  or  other 


utilities,  or  any  act  for  which  payment 
is  customarily  received. 

Smoking  means  the  carrying  of 
lighted  cigarettes,  cigars  or  pipes,  or  the 
intentional  and  direct  inhalation  of 
smoke  from  these  objects. 

State  means  a  State,  territory,  or 
possession  of  the  United  States. 

State  ^aw  means  the  laws,  statutes, 
regulations,  and  codes  of  the  State  of 
California  that  are  applicable  to  conduct 
within  the  State  of  California  and  that 
do  not  conflict  with  Federal  laws  and 
regulations,  including  the  Presidio  Trust 
Act  and  the  regulations  in  this  chapter. 

Take  or  taking  means  to  pursue,  hunt, 
harass,  harm,  shoot,  trap,  net,  capture, 
collect,  kill,  woimd,  or  attempt  to  do 
any  of  the  above. 

Traffic  means  pedestrians,  ridden  or 
herded  animals,  vehicles,  and  other 
conveyances,  either  singly  or  together 
while  using  any  road,  trail,  street  or 
other  thoroughfare  for  purpose  of  travel. 

Traffic  control  device  means  a  sign, 
signal,  marking  or  other  device  placed 
or  erected  by,  or  with  the  concurrence 
of,  the  Executive  Director  for  the 
purpose  of  regulating,  warning,  guiding 
or  otherwise  controlling  traffic  or 
regulating  the  parking  of  vehicles. 

Trap  means  a  snare,  trap,  mesh,  wire 
or  other  implement,  object  or 
mechanical  device  designed  to  entrap  or 
kill  animals  other  than  fish. 

Trapping  means  taking  or  attempting 
to  take  wildlife  with  a  trap. 

Unloaded,  as  applied  to  weapons  and 
firearms,  means  that: 

(1)  There  is  no  unexpended  shell, 
cartridge,  or  projectile  in  any  chamber 
or  cylinder  of  a  firearm  or  in  a  clip  or 
magazine  inserted  in  or  attached  to  a. 
firearm; 

(2)  A  muzzle-loading  weapon  does 
not  contain  gim  powder  in  the  pan.  or 
the  percussion  cap  is  not  in  place;  and 

(3)  Bows,  crossbows,  spear  gims  or 
any  implement  capable  of  discharging  a 
missile  or  similar  device  by  means  of  a 
loading  or  discharging  mechanism, 
when  that  loading  or  discharging 
mechanism  is  not  charged  or  drawn.      >s 

Vehicle  means  every  device  in,  upon, 
or  by  which  a  person  or  property  is  or 
may  be  transported  or  drawn  on  land, 
except  devices  moved  by  human  power 
or  used  exclusively  upon  stationary  rails 
or  track. 

Weapon  means  a  firearm,  compressed 
gas  or  spring-powered  pistol  or  rifle, 
bow  and  arrow,  crossbow,  blowgun. 
speargun.  hand-thrown  spear,  slingshot, 
irritant  gas  device,  explosive  device,  or 
any  other  implement  designed  to 
discharge  missiles,  and  includes  a 
weapon  the  possession  of  which  is 
prohibited  under  State  law. 
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Wildlife  means  any  member  of  the 
animal  kingdom  and  includes  a  part, 
product,  egg  or  offspring  thereof,  or  the 
dead  body  or  part  thereof,  except  fish. 

Woridng  day  means  a  regular  Federal 
workday  and  does  not  include 
Saturdays,  Sundays  or  Federal  holidays. 

§  1 001 .5    Closures  and  public  use  limits. 

(a)  Consistent  with  the  purposes  of 
the  Presidio  Trust  Act,  public  health 
and  safety,  resource  protection,  sound 
land  use  management,  and  approved 
Presidio  Trust  policies,  and  based  upon 
a  determination  that  such  action  is 
necessary  and  appropriate,  the  Board 
may: 

(1)  Establish,  for  all  or  a  portion  of  the 
Presidio  Trust  Area,  a  reasonable 
schedule  of  visiting  hours,  impose 
public  use  limits,  or  close  all  or  a 
portion  of  the  Presidio  Trust  Area  to  all 
public  use  or  to  a  specific  use  or 
activity. 

(2)  Designate  areas  for  a  specific  use 
or  activity,  or  impose  conditions  or 
restrictions  on  a  use  or  activity. 

(3)  Terminate  a  restriction,  limit, 
closure,  designation,  condition,  or 
visiting  hour  restriction  imposed  under 
paragraph  (a)(1)  or  (2)  of  this  section. 

(b)  At  the  discretion  of  the  Board,  a 
closure,  designation,  use  or  activity 
restriction  or  condition,  or  the 
termination  or  relaxation  of  such,  which 
is  of  a  nature,  magnitude  and  duration 
that  will  result  in  a  significant  alteration 
in  the  public  use  pattern  of  the  Presidio 
Trust  Area,  adversely  afiiect  the  Presidio 
Trust  Area's  resources,  require  a  long- 
term  or  significant  modification  in  the 
management  of  the  Presidio  Trust  Area, 
or  is  of  a  highly  controversial  nature, 
may  be  published  as  a  rulemaking  in  the 
Federal  Register. 

(c)  Except  in  emergency  situations, 
prior  to  implementing  or  terminating  a 
restriction,  condition,  pubUc  use  limit, 
or  closure,  the  Board  shall  approve  a 
written  determination  justifying  the 
action.  That  determination  shall  set 
forth  the  reason(s)  for  the  restriction. 
condition,  public  use  limit  or  closure 
authorized  by  paragraph  (a)  of  this 
section  that  has  been  established,  and 
an  explanation  of  why  less  restrictive 
measures  will  not  su^ce,  or  in  the  case 
of  a  termination  of  a  restriction, 
condition,  public  use  limit  or  closure 
previously  established  under  paragraph 
(a),  a  determination  as  to  why  the 
restriction  is  no  longer  necessary  and  a 
finding  that  the  termination  will  not 
adversely  impact  the  resources  of  the 
Presidio  Trust  Area. 

(d)  To  implement  a  public  use  limit, 
the  Board  may  establish  a  permit, 
registration,  or  reservation  system.  The 
Board  may  charge  fees  for  the 


processing  of  requests  for,  and  the 
issuance  of,  permits,  registrations,  or 
reservations.  Permits,  registrations,  and 
reservations  shall  be  issued  in 
accordance  with  the  criteria  and 
procedures  of  this  chapter. 

$1001.6    Permits. 

(a)  When  authorized  by  regulations 
set  forth  in  this  chapter,  the  Executive 
Director  may  issue  a  permit  to  authorize 
an  otherwise  prohibited  or  restricted 
activity  or  impose  a  public  use  limit. 
The  activity  authorized  by  a  permit 
shall  be  consistent  with  applicable  law 
and  based  upon  a  determination  that 
public  health  and  safety,  environmental 
or  scenic  values,  natural  or  cultural 
resources,  scientific  research, 
implementation  of  management 
responsibilities,  proper  allocation  and 
use  of  facilities,  or  the  avoidance  of 
conflict  among  visitor,  tenant  and 
neighbor  use  activities  and  services  will 
not  be  unduly  adversely  impacted. 

(b)  Except  as  otherwise  provided, 
application  for  a  permit  shall  be 
submitted  to  the  Executive  Director 
during  normal  business  hours. 

(c)  The  public  will  be  informed  of  the 
existence  of  a  permit  requirement  in 
accordance  with  §  1001.7  of  this 
chapter. 

(a)  Unless  otherwise  provided  for  by 
the  regulations  in  this  chapter,  the 
Executive  Director  shall  deny  a  permit 
that  has  been  properly  applied  for  only 
upon  a  determination  that  the 
designated  capacity  for  an  area  or 
facility  would  be  exceeded;  or  that  one 
or  more  of  the  factors  set  forth  in 
paragraph  (a)  of  this  section  would  be 
unduly  adversely  impacted.  The  basis 
for  denial  shall  be  provided  to  the 
applicant  upon  request. 

(e)  The  Executive  Director  shall 
include  in  a  permit  the  terms  and 
conditions  that  the  Executive  Director 
deems  necessary  to  protect  the  resources 
of  the  Presidio  Trust  Area  or  public 
safety  and  may  also  include  terms  or 
conditions  estabUshed  pursuant  to  the 
authority  of  any  other  section  of  this 
chapter  or  other  applicable  law. 

(fj  The  following  are  prohibited: 

(1)  Engaging  in  an  activity  subject  to 
a  permit  requirement  imposed  pursuant 
to  any  provision  of  this  chapter  without 
obtaining  a  permit;  or 

(2)  Violating  a  term  or  condition  of  a 
permit  issued  pursuant  to  this  chapter. 

$  1 001 .7    Public  notice  and  comment 

(a)  Whenever  the  authority  of  §  1001.5 
is  invoked  to  restrict  or  control  a  public 
use  or  activity,  to  relax  or  revoke  an 
existing  restriction  or  control,  to 
designate  all  or  a  portion  of  the  Presidio 
Trust  Area  as  open  or  closed,  or  to 


require  a  permit  to  implement  a  public 
use  limit,  the  public  shall  be  notified  by 
one  or  more  of  the  following  methods: 

(1)  Signs  posted  at  conspicuous 
locations,  such  as  normal  points  of  entry 
and  reasonable  intervals  along  the 
boundary  of  the  affected  locale. 

(2)  Maps  available  in  the  office  of  the 
Presidio  Trust  and  other  places 
convenient  to  the  public. 

(3)  Pubhcation  in  a  newspaper  of 
general  circulation  in  the  San  Francisco 
Bay  Area. 

(4)  Other  appropriate  methods,  such 
as  the  removal  of  closure  signs,  use  of 
electronic  media,  brochures,  maps  and 
handouts. 

(b)  To  the  extent  practicable,  the 
Presidio  Trust  will  post  signs  providing 
general  information  and  regulatory 
guidance  in  the  Presidio  Trust  Area  that 
are  consistent  with  signs  used  by  the 
National  Park  Service  under  36  CFR 
1.10  in  administering  the  Golden  Gate 
National  Recreation  Area.  The  use  of 
other  types  of  signs  by  the  Presidio 
Trust  is  not  precluded. 

(c)  The  Executive  Director  shall: 

(1)  Maintain  and  make  available  to  the 
public  upon  request  a  current  map 
showing  the  boundaries  of  the  Presidio 
Trust  Area. 

(2)  Publish  in  the  Federal  Register, 
within  30  days  of  any  change  in  the 
boundaries  of  the  Presidio  Trust  Area,  a 
notice  of  such  change  and  the 
availability  of  a  revised  map  showing 
the  boundaries  of  the  Presidio  Trust 
Area. 

(3)  Maintain  and  make  available  to  the 
public  upon  request  a  compendium 
consisting  of 

(i)  current  map(s)  showing  the 
boundaries  of  those  areas  that  have  been 
designated  to  allow  or  prohibit  certaiii 
uses  or  activities; 

(ii)  permit,  registration,  and 
reservation  system  requirements 
(including  any  applicable  fees)  and 
other  conditions  and  restrictions 
imposed  under  the  regulations  in  this 
chapter; 

(iii)  the  written  determinations 
reouired  under  §  1001.5(c);  and 

fiv)  such  other  information  or 
guidance  as  the  Executive  Director  shall 
deem  appropriate. 

(d)  At  the  discretion  of  the  Board  and 
in  such  manner  as  the  Board  deems 
appropriate,  actions  taken  or  proposed 
to  be  taken  under  §§  1001.5, 1001.6,  or 
any  other  provision  of  this  chapter  may 
be  presented  for  comment  to  the  Golden 
Gate  National  Recreation  Area  Advisory 
Commission  and  other  interested 
entities,  organizations,  or  individuals. 

$1001.8    Rsvlsw  and  final  agency  action, 
(a)  Decisions  or  actions  to  be  made  or 
taken  by  the  Executive  Director  under 
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the  regulations  in  this  chapter  (other 
than  the  regulations  in  parts  1007  and 
1008  of  this  chapter)  may  also  be  made, 
altered,  or  reversed  in  whole  or  in  part* 
by  the  Board,  as  provided  in  this 
section.  This  authority  of  the  Board  may 
not  be  delegated. 

(b)  Any  person  aggrieved  by  a 
decision  or  action  of  the  Executive 
Director  may  request  that  such  be 
reviewed  by  the  Board.  Such  a  request 
must  be  received  in  writing  at  the  office 
of  the  Presidio  Trust  within  20  days 
after  receipt  by  the  person  aggrieved  of 
notice  of  the  action  for  which  review  is 
sought.  If  no  decision  or  action  is  taken 
on  such  request  within  60  days  of  its 
having  been  received,  the  decision  or 
action  to  be  reviewed  shall  be 
considered  to  have  been  approved  by 
the  Board. 

(c)  Decisions  or  actions  of  the  Board 
shall  be  considered  final  agency  action 
upon  the- earlier  of: 

(1)  The  passing  of  60  days  bom  the 
receipt  of  a  request  under  paragraph  (b) 
of  this  section,  or 

(2)  The  issuance  of  a  final  decision  or 
action  by  the  Board  stated  in  writing  to 
be  final  agency  action. 

PART  1002— RESOURCE 
PROTECTION,  PUBUC  USE  AND 
RECREATION 

1002. 1  Preservation  of  natural,  cultural  and 
archeological  resources. 

1002.2  Wildlife  protection. 

1002.3  Weapons,  traps  and  nets. 

1002.4  Research  specimens. 

1002.5  Camping  and  food  storage. 

1002.6  Picnicking. 

1002.7  Audio  disturbances. 

1002.8  Fires. 

1002.9  Sanitation  and  refuse. 

1002.10  Pets. 

1002.11  Horses  and  pack  animals. 

1002.12  Aircraft  and  air  deUvery. 

1002.13  Swimming  and  boating. 

1002.14  Skating,  skateboards,  and  similar 
devices. 

1002.15  Smoking. 

1002.16  Property. 

1002.17  Reareation  fees. 

1002.16  Interfering  with  agency  functions. 

1002.19  Report  of  injury  or  damage. 

1002.20  Gambling. 

1002.21  Noncommercial  soliciting. 

1002.22  Explosives. 

1002.23  Special  events. 

1002.24  Public  assemblies,  meetings. 

1002. 25  Sale  or  distribution  of  printed 
matter. 

1002.26  Livestock  use  and  agricultxire. 

1002.27  Residing  on  Federal  lands. 

1002.28  Memorialization. 

Authority:  Pub.  L  104-333, 110  Stat.  4097 
(16  U.S.C.  460bb  note). 


$  1002.1    Preservation  of  natural,  cultural 
and  archeological  resources. 

(a)  Except  as  otherwise  provided  in 
this  chapter,  the  following  are 
prohibited: 

(1)  Possessing,  destroying,  injuring, 
defacing,  removing,  digging,  or 
disturbing  from  its  natural  state: 

(i)  Living  or  dead  wildlife  or  fish,  or 
the  parts  or  products  thereof,  such  as 
antlers  or  nests. 

(ii)  Plants  or  the  parts  or  products 
thereof. 

(iii)  Nonfossilized  and  fossilized 
paleontological  specimens,  cultural  or 
archeological  resoiut%s,  or  the  parts 
thereof. 

(iv)  A  mineral  resource  or  cave 
formation  or  the  parts  thereof. 

(2)  Introducing  wildlife,  fish  or  plants, 
including  their  reproductive  bodies, 
into  the  Presidio  Trust  Area. 

(3)  Tossing,  throwing  or  rolling  rocks 
or  other  items  inside  caves  or  caverns, 
into  valleys,  canyons,  or  caverns,  down 
hillsides  or  mountainsides,  or  into 
thermal  features. 

(4)  Using  or  possessing  wood  gathered 
from  within  the  Presidio  Trust  Area. 

(5)  Walking  on,  climbing,  entering, 
ascending,  descending,  or  traversing  an 
archeological  or  cultiuvl  resource, 
monument,  or  statue,  except  in 
designated  areas  and  under  conditions 
established  by  the  Board. 

(6)  Possessing,  destroying,  injuring, 
defacing,  removing,  digging,  or 
disturbing  a  structure  or  its  furnishing 
or  fixtures,  or  other  cultural  or 
archeological  resources. 

(7)  Possessing  or  using  a  mineral  or 
metal  detector,  magnetometer,  side  scan 
sonar,  other  metal  detecting  device,  or 
subbottom  profiler.  This  paragraph  does 
not  apply  to: 

(i)  A  device  broken  down  and  stored 
or  packed  to  prevent  its  use  while  in  the 
Presidio  Trust  Area. 

(ii)  Electronic  equipment  used 
primarily  for  the  navigation  and  safe 
operation  of  boats  and  aircraft. 

(iii)  Mineral  or  metal  detectors, 
magnetometers,  or  subbottom  profilers 
used  for  authorized  scientific,  mining, 
or  administrative  activities. 

(b)  The  Board  may  restrict  hiking  or 
pedestrian  use  to  a  designated  trail  or 
walkway  system  pursuant  to  §§  1001.5 
and  1001.6.  Leaving  a  trail  or  walkway 
to  shortcut  between  portions  of  the  same 
trail  or  walkway,  or  to  shortcut  to  an 
adjacent  trail  or  walkway  in  violation  of 
designated  restrictions  is  prohibited. 

(c)(1)  The  Board  may  designate 
certain  fruits,  berries,  nuts,  or 
unoccupied  seashells  which  may  be 
gathered  by  hand  for  personal  use  or 
consimiption  upon  a  written 
determination  that  the  gathering  or 


consumption  will  not  adversely  a^ect 
wildlife,  the  reproductive  potential  of  a 
plant  species,  or  otherwise  adversely 
affect  the  Presidio  Trust  Area's 
resources. 

(2)  The  Board  may: 

(i)  Limit  the  size  and  quantity  of  the 
natural  products  that  may  be  gathered  or 
possessed  for  this  purpose;  or 

(ii)  Limit  the  location  where  natural 
products  may  be  gathered;  or 

(iii)  Restrict  the  possession  and 
consimiption  of  natural  products  to  the 
Presidio  Trust  Area.    ^ 

(3)  The  following  are  prohibited: 
(i)  Gathering  or  possessing 

undesignated  natural  products. 

(ii)  Gathering  or  possessing  natural 
products  in  violation  of  the  size  or 
quantity  limits  designated  by  the  Board. 

(iii)  Unauthorized  removal  of  natural 
products  fix>m  the  park  area. 

(iv)  Gathering  natural  products 
outside  of  designated  areas. 

(v)  Sale  or  commercial  use  of  natural 
products. 

(d)  This  section  shall  not  be  construed 
as  authorizing  the  taking,  use  or 
possession  of  fish,  wildlife  or  plants  for 
ceremonial  or  religious  purposes,  except 
where  specifically  authorized  by 
Federal  statutory  law,  treaty  rights,  or  in 
accordance  with  §  1002.2  of  this 
chapter. 

$1002.2   WHdIife  protecttoa 

(a)  The  following  are  prohibited: 

(1)  The  taking  of  wildlifie. 

(2)  The  feeding,  touching,  teasing,  or 
frightening  of  wildUfe. 

(3)  The  intentional  disturbing  of 
wildlife  nesting,  breeding  or  other 
activities. 

(4)  Possessing  unlawfully  taken 
wildlife  or  portions  thereof. 

(5)  Hunting,  trapping,  and  fishing. 

(b)  The  following  are  prohibited, 
except  under  such  terms  and  conditions 
as  may  be  established  by  the  Board: 

(1)  The  use  of  an  artificial  light  for 
purposes  of  viewing  wildlifie. 

(2)  The  transporting  of  lawfully  taken 
wildlife  through  the  Presidio  Trust 
Area. 

$1002.3    Weapons,  traps  and  nets. 

(a)(1)  Except  as  otherwise  provided  in 
this  section,  it  is  prohibited  to  possess, 
carry  or  use  a  weapon,  trap  or  net. 

(2)  Weapons,  traps  or  nets  may  be 
carried,  possessed  or  used: 

(i)  When  used  for  target  practice  at 
designated  times  and  at  facilities  or 
locations  designed  and  constructed 
specifically  for  this  purpose  and 
designated  as  such  by  the  Board. 

(ii)  Within  a  residential  dwelling. 

(3)  Traps,  nets  and  unloaded  weapons 
may  be  possessed  within  a  temporary 
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lodging  or  mechanical  mode  of 
conveyance  when  such  implements  are 
rendered  temporarily  inoperable  or  are 
packed,  cased  or  stored  in  a  manner  that 
will  prevent  their  ready  use. 

(b)  Carrying  or  possessing  a  loaded 
weapon  in  a  motor  vehicle,  vessel  or 
other  mode  of  transportation  is 
prohibited. 

(c)  The  use  of  a  weapon,  trap  or  net 
in  a  manner  that  endangers  persons  or 
property  is  prohibited. 

(d)  Authorized  law  enforcement 
officers  may  carry  weapons  in  the 
performance  of  tlTeir  official  duties. 


§  1002.4    Raaaarch  spaciipens. 

(a)  It  is  prohibited  to  take  plants,  fish, 
wildlife,  rocks  or  minerals  except  in 
accordance  with  other  regulations  of 
this  chapter  or  pursuant  to  the  terms 
and  conditions  of  a  specimen  collection 
permit. 

(b)  A  specimen  collection  permit  may 
be  issued  only  to  an  official 
representative  of  a  reputable  scientific 
or  educational  institution  or  a  State  or 
Federal  agency  for  the  purpose  o£ 
research,  baseline  inventories, 
monitoring,  impact  analysis,  group 
study,  or  museum  display  when  the 
Executive  Director  determines  that  the 
collection  is  necessary  to  the  stated 
scientific  or  resource  management  goals 
of  the  institution  or  agency  and  that  all 
applicable  Federal  and  State  permits 
have  been  acquired,  and  that  the 
intended  use  of  the  specimens  and  their 
final  disposal  is  in  accordance  with 
applicable  law  and  Federal 
administrative  poUcies.  A  permit  shall 
not  be  issued  if  removal  of  the  specimen 
would  result  in  damage  to  other  natural 
or  cultural  resources,  adversely  affect 
environmental  or  scenic  values,  or  if  the 
specimen  is  readily  available  outside  of 
the  Presidio  Trust  Area. 

(c)  A  permit  to  take  an  endangered  or 
threatened  species  listed  pursuant  to  the 
Endangered  Species  Act.  or  similarly 
identified  by  the  State  of  California, 
shall  not  be  issued  unless  the  species 
cannot  be  obtained  outside  of  the 
Presidio  Trust  Area  and  the  primary 
purpose  of  the  collection  is  to  enhance 
the  protection  or  management  of  the 
species. 

(d)  The  Executive  Director  may  issue 
a  permit  which  authorizes  the  killing  of 
plants,  fish  or  wildlife  after  approving  a 
written  research  proposal  and 
determining  that  the  collection  will 
benefit  science  or  has  the  potential  for 
improving  the  management  and 
protection  of  the  resources  of  the 
Presidio  Trust  Area. 

(e)  Specimen  collection  permits  shall 
require  that  specimens  and  data  derived 
fit>m  consiuned  specimens  will  be  made 


available  to  the  public  and  reports  and 
publications  resulting  from  a  research 
specimen  collection  permit  shall  be 
filed  with  the  Executive  Director. 

S 1 002.5    Camping  and  food  storage. 

(a)  The  following  are  prohibited: 

(1)  Camping  anywhere  in  the  Presidio 
Trust  Area,  except  in  designated  areas 
and  under  conditions  that  may  be 
established  by  the  Board. 

(2)  Digging  or  leveling  the  ground  at 
a  campsite. 

(3)  Leaving  camping  equipment,  site 
alterations,  or  refuse  after  departing 
from  the  campsite. 

(4)  Camping  within  25  feet  of  a  water 
hydrant  or  main  road,  or  within  100  feet 
of  a  flowing  stream,  river  or  body  of 
water,  except  as  designated. 

(5)  Creating  or  sustaining 
unreasonable  noise  between  the  hoiu^ 
of  10:00  p.m.  and  6:00  a.m.,  considering 
the  natiue  and  purpose  of  the  actor's 
conduct,  impact  on  park  users,  location, 
and  other  factors  which  would  govern 
the  conduct  of  a  reasonably  prudent 
person  under  the  circumstances. 

(6)  The  installation  of  permanent 
camping  facilities. 

(7)  Displaying  wildlife  carcasses  or 
other  remains  or  parts  thereof. 

(8)  Connecting  to  a  utility  system, 
except  as  designated. 

(b)  Food,  garbage,  and  equipment 
used  to  cook  or  store  food  must  be  kept 
sealed  in  a  vehicle,  or  in  a  camping  unit 
that  is  constructed  of  solid,  non-pliable 
material.  This  restriction  does  not  apply 
to  food  that  is  being  transported, 
consumed,  or  prepared  for 
consumption. 

§1002.6    PicnicMng. 

Picnicking  is  allowed,  except  in 
designated  areas  closed  in  accordance 
with  §  1001.5.  In  areas  where  picnicking 
is  allowed,  persons  may  engage  in 
picnicking  only  in  accordance  with 
such  conditions  as  the  Board  may 
establish. 

§  1 002.7    Audio  disturbances. 

(a]  The  following  are  prohibited: 

(1)  Operating  motorized  equipment  or 
machinery  such  as  an  electric  generating 
plant,  motor  vehicle,  motorized  toy,  or 
an  audio  device,  such  as  a  radio, 
television  set,  tape  deck  or  musical 
instrument,  in  a  manner: 

(i)  That  exceeds  a  noise  level  of  60 
decibels  measured  on  the  A-weighted 
scale  at  50  feet;  or 

(ii)  If  below  that  l6vel,  that 
nevertheless  makes  noise  which  is 
unreasonable,  considering  the  nature 
and  purpose  of  the  actor's  conduct, 
location,  time  of  day  or  night,  purpose 
for  which  the  area  was  established. 


impact  on  Presidio  Trust  Area  visitors 
and  tenants,  and  other  factors  that 
would  govern  the  conduct  of  a 
reasonably  prudent  person  under  the 
circumstances. 

(2)  Operating  any  type  of  power  saw, 
portable  motor  or  engine,  or  device 
powered  by  a  portable  motor  or  engine, 
except  pursuant  to  the  terms  and 
concUtions  of  a  permit  issued  by  the 
Executive  Director. 

(3)  Op>erating  a  public  address  system, 
except  in  connection  with  a  public 
gathering  or  special  event  for  which  a 
permit  has  been  issued  pursuant  to 

§  1002.23  or  §  1002.24. 

$1002.8    Rres. 

(a)  The  following  are  prohibited: 

(1)  Lighting  or  maintaining  a  fire, 
including  a  fire  inside  an  appliance 
such  as  a  barbecue  grill,  except  in 
designated  areas  or  receptacles  and 
under  conditions  that  may  be 
established  by  the  Board. 

(2)  Using  stoves  or  lanterns  in 
violation  of  established  restrictions. 

(3)  Lighting,  tending,  or  using  a  fire, 
stove  or  lantern  in  a  manner  that 
threatens,  causes  damage  to,  or  results 
in  the  burning  of  property,  real  property 
or  resources  of  the  Presidio  Trust  Area, 
or  creates  a  public  safety  hazard. 

(4)  Leaving  a  fire  unattended. 

(5)  Throwing  or  discarding  lighted  or 
smoldering  material  in  a  manner  that 
threatens,  causes  damage  to,  or  results 
in  the  burning  of  property  or  resources 
of  the  Presidio  Trust  Area,  or  creates  a 
public  safety  hazard. 

(b)  Fires  shall  be  completely 
extinguished  upon  termination  of  use. 

(c)  During  periods  of  high  fire  danger, 
the  Board  may  close  all  or  a  portion  of 
the  Presidio  Trust  Area  to  the  lighting 
or  maintaining  of  a  fire. 

f  1 002.9    Sanitation  and  refuse. 

The  following  are  prohibited: 

(a)  Using  government  refuse 
receptacles  or  other  refuse  facilities  for 
dumping  household,  commercial,  or 
industrial  refuse,  brought  as  such  from 
private  or  municipal  property,  except  in 
accordance  with  conditions  established 
by  the  Board. 

(b)  Depositing  refuse  in  the  plumbing 
fixtures  or  vaults  of  a  toilet  facility. 

(c)  Draining  refuse  from  a  trailer  or 
other  vehicle,  except  in  facilities 
provided  for  such  purpose. 

(d)  Bathing,  or  washing  food,  clothing, 
dishes,  or  other  property  at  public  water 
outlets,  fixtiu^s  or  pools,  except  at  those 
designated  for  such  purpose. 

(e)  Disposing  of  human  body  waste, 
except  at  designated  locations  or  in 
fixtures  provided  for  that  purpose. 


ennoQ 
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f1002.10    Pets. 

(a)  The  following  are  prohibited: 

(1)  Possession  of  a  pet  in  a  public 
building,  public  transportation  vehicle, 
or  any  structiu«  or  area  that  may  be 
closed  to  the  possession  of  pets  by  the 
Board.  This  subparagraph  shall  not 
apply  to  guide  dogs  necessary  to 
accompany  persons  with  impaired 
hearing,  vision,  or  mobility. 

(2)  Failing  to  crate,  cage,  restrain  on 
a  leash  which  shall  not  exceed  six  feet 
in  length,  or  otherwise  physically 
confine  a  pet  at  all  times,  except  in 
designated  areas  and  under  conditions 
which  may  be  established  by  the  Board. 

(3)  Leaving  a  pet  unattended  and  tied 
to  an  object,  except  in  designated  areas 
and  under  conditions  whidi  may  be 
established  by  the  Board. 

(4)  Allowing  a  pet  to  make  noise  t^at 
is  uiu^asonable  considering  location, 
time  of  day  or  night,  impact  on  Presidio 
Trust  Area  visitors  and  tenants,  and 
other  relevant  factors,  or  that  disturbs 
wildlife  by  barking,  howling,  or  making 
other  noise. 

(5)  Failing  to  comply  with  pet 
excrement  disposal  conditions  which 
may  be  established  by  the  Board. 

(b)  Pets  or  feral  animals  that  are 
running  at-large  and/or  observed  by  an 
employee  or  agent  of  the  Presidio  Trust 
in  the  act  of  killing,  injiu-ing  or 
molesting  humans,  pets,  or  wildlife  may 
be  destroyed  if  necessary  for  public 
safety  or  protection  of  humans,  pets, 
wildlife,  or  resources  of  the  Presidio 
Trust  Area. 

(c)  Pets  that  are  miming  at-large  and/ 
or  observed  by  an  employee  or  agent  of 
the  Presidio  Trust  in  the  act  of  killing, 
injuring  or  molesting  humans,  pets,  or 
wildlife  may  be  impounded  by  the 
Presidio  Trust  and/or  remanded  to  the 
custody  of  other  governmental 
authorities,  and  the  owner  may  be 
charged  reasonable  fees  for  kennel  or 
boarding  costs,  feed,  veterinarian  fees, 
transportation  costs,  and  disposal.  An 
impounded  pet  may  be  put  up  for 
adoption  or  otherwise  disposed  of  after 
being  held  for  72  hoiu^  bom  the  time 
the  owner  was  notified  of  captiu^  or  72 
hours  from  the  time  of  capture  if  the 
owner  is  imknown. 

(d)  Pets  may  be  kept  by  residents  of 
the  Presidio  Trust  Area  consistent  with 
the  provisions  of  this  section  and  in 
accordance  with  terms  of  the  owner's 
lease  and  conditions  which  may  be 
established  by  the  Board.  Violation  of 
these  conditions  is  prohibited. 

(e)  This  section  does  not  apply  to  dogs 
or  other  animals  used  by  authorized  law 
enforcement  officers  in  the  performance 
of  their  official  duties. 


$1002.11    Horses  and  pacic  animals. 

(a)  The  use  of  horses  and  pack 

animals  is  prohibited  except  in 
designated  areas  or  pursuant  to  the 
terms  and  conditions  of  a  permit  issued 
by  the  Executive  Director. 

(b)  It  is  prohibited: 

(1)  To  allow  horses  or  pack  animals  to 
proceed  in  excess  of  a  slow  walk  when 
passing  in  the  immediate  vicinity  of 
persons  on  foot  or  bicycle. 

(2)  To  obstruct  a  trail,  or  make  an 
unreasonable  noise  or  gesture, 
considering  the  nature  and  purpose  of 
the  actor's  conduct,  and  other  factors 
that  would  govern  the  conduct  of  a 
reasonably  prudent  person,  while  horses 
or  pack  animals  are  passing. 

(c)  This  section  does  not  apply  to 
authorized  law  enforcement  officers  in 
the  performance  of  their  official  duties. 

$1002.12    Aircraft  and  air  delivery. 

(a)  Except  as  may  be  permitted  by  the 
Board,  and  except  as  the  official 
business  of  the  Federal  government  may 
be  involved,  the  following  are 
prohibited: 

(1)  Operating  or  using  aircraft  within 
the  Presidio  Trust  Area. 

(2)  Delivering  or  retrieving  a  person  or 
object  by  parachute,  helicopter,  or  other 
airborne  means,  except  in  emei^encies 
involving  public  safety  or  serious 
property  loss. 

(b)  The  owners  of  a  downed  aircraft 
shall  remove  the  aircraft  and  all 
component  parts  thereof  as  directed  by 
the  Executive  Director. 

(c)  The  use  of  aircraft  shall  be  in 
accordance  with  regulations  of  the 
Federal  Aviation  Administration. 

§1002.13    Swimming  and  tKMtlng. 

Swimming,  boating,  and  the  use  of 
any  type  or  description  of  craft,  other 
than  a  seaplane  on  the  water,  used  or 
capable  of  being  used  as  a  means  of 
transportation  on  water,  including  a 
buoyant  device  permitting  or  capable  of 
free  flotation,  are  prohibited  in  the 
Presidio  Trust  Area. 

$1002.14    Sicating,  sKateboards,  and 
similar  devices. 

Using  roller  skates,  skateboards,  roller 
skis,  coasting  vehicles,  or  similar 
devices  is  prohibited  in  the  Presidio 
Trust  Area,  except  in  such  areas  as  may 
be  designated  for  such  use  by  the  Board. 

$1002.15    Smoking. 

(a)  Smoking  in  the  Presidio  Trust  Area 
is  allowed  or  prohibited  in  the  same 
maimer  as  it  would  be  allowed  or 
prohibited  under  State  law. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Board  may  designate  a 
portion  of  the  Presidio  Trust  Area,  or  all 


or  a  portion  of  a  building,  structure  or 
facility  as  closed  to  smoking  when 
necessary  to  protect  resources  of  the 
Presidio  Trust  Area,  reduce  the  risk  of 
fire,  or  prevent  conflicts  among  visitor 
or  tenant  use  activities. 

$1002.16    Property. 

(a)  Prohibitions.  The  following  are 
prohibited: 

(1)  Leaving  property  in  the  Presidio 
Trust  area  with  no  intent  to  retain 
possession. 

(2)  Leaving  property  unattended  for 
longer  than  12  hours,  except  in 
locations  where  longer  time  periods 
have  been  designated  or  in  accordance 
with  conditions  established  by  the 
Board  or  a  permit  issued  by  the 
Executive  Director. 

(3)  Failing  to  turn  in  found  property 
to  the  Executive  Director  as  soon  as 
practicable. 

(b)  Impoundment  of  property.  (1) 
Property  determined  to  be  left 
imattended  in  excess  of  an  allowed 
period  of  time  may  be  impounded  by 
the  Executive  Director. 

(2)  Unattended  property  that 
interferes  with  visitor  or  tenant  safety, 
orderly  management  of  the  Presidio 
Trust  Area,  or  presents  a  threat  to 
resources  of  the  Presidio  Trust  Area  may 
be  impounded  by  the  Executive  Director 
at  any  time. 

(3)  Found  or  impounded  property 
shall  be  inventoried  to  determine 
ownership  and  safeguard  personal 
property. 

(4)  The  owner  of  record  is  responsible 
and  liable  for  charges  to  the  person  who 
has  removed,  stored,  or  otherwise 
disposed  of  property  impoimded 
pursuant  to  this  section;  or  the 
Executive  Director  may  assess  the  owner 
reasonable  fees  for  the  impoundment 
and  storage  of  property  impounded 
pursuant  to  this  section. 

(c)  Disposition  of  property.  (1) 
Unattended  property  impounded 
pursuant  to  Uiis  section  shall  be  deemed 
to  be  abandoned  unless  claimed  by  the 
owner  or  an  authorized  representative 
thereof  within  60  days.  The  60-day 
period  shall  begin  when  the  rightftil 
owner  of  the  property  has  been  notified, 
if  the  owner  can  be  identified,  or  from 
the  time  the  property  was  placed  in  the 
Executive  Director's  custody,  if  the 
owner  cannot  be  identified. 

(2)  Unclaimed,  found  property  shall 
be  stored  for  a  minimum  period  of  60 
days  and,  unless  claimed  by  the  owner 
or  an  authorized  representative  thereof, 
may  be  claimed  by  the  finder,  provided 
that  the  finder  is  not  an  employee  of  the 
Presidio  Trust.  Found  property  not 
claimed  by  the  owner  or  an  authorized 
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representative  of  the  finder  shall  be 
deemed  abandoned. 

(3)  Abandoned  property  shall  be  sold, 
donated,  or  disposed  of  at  the  discretion 
of  the  Executive  Director. 

(4)  Property  owned  by  a  deceased 
person  shall  be  disposed  of  in 
accordance  with  State  law. 

S 1 002. 1 7    Recreation  fees. 

It  is  prohibited  to  enter  designated 
entrance  fee  areas  or  use  specialized 
sites,  facilities,  equipment  or  services, 
or  to  participate  in  group  activities, 
recreation  events,  or  other  specialized 
recreation  uses  forwhich  recreation  fees 
have  been  established  by  the  Presidio 
Trust,  without  paying  the  required  fees 
and  possessing  the  applicable  permits. 

§1002.18    Interfering  with  agency 
functions. 

The  following  are  prohibited: 

(a)  Interference.  Threatening.    ^ 
resisting,  intimidating,  or  intentionally 
interfering  with  a  government  employee 
or  agent  engaged  in  an  official  duty,  or 
on  account  of  the  performance  of  an 
official  duty. 

(b)  Lawful  order.  Violating  the  lawful 
order  of  a  government  employee  or 
agent  authorized  to  maintain  order  and 
control  public  access  and  movement 
during  fire  fighting  operations,  search 
and  rescue  operations,  wildlife 
management  operations  involving 
animals  that  pose  a  threat  to  public 
safety,  law  enforcement  actions,  and 
emergency  operations  that  involve  a 
threat  to  public  safety  or  resources  of 
the  Presidio  Trust  Area,  or  other 
activities  where  the  control  of  public 
movement  and  activities  is  necessary  to 
maintain  order  and  public  safety. 

(c)  False  information.  Knowingly 
giving  a  false  or  fictitious  report  or  other 
false  information:  (i)  To  an  authorized 
law  enforcement  officer  investigating  an 
accident  or  violation  of  law  or 
regulation;  or  (ii)  on  an  application  for 

a  permit. 

(d)  False  Report.  Knowingly  giving  a 
false  report  for  the  purpose  of 
misleading  a  government  employee  or 
agent  in  the  conduct  of  official  duties, 
or  making  a  false  report  that  causes  a 
response  by  the  United  States  to  a 
fictitious  event. 

$1002.19    Report  of  injury  or  damage. 

A  person  involved  in  an  incident 
resulting  in  personal  injury  or  property 
damage  exceeding  $500,  other  than  an 
accident  reportable  under  §  1003.2  of 
this  chapter,  shall  report  the  incident  to 
the  Executive  Director  as  soon  as 
possible.  This  notification  does  not 
satisfy  any  other  reporting  requirements 
that  may  be  imposed  by  federal  or  State 
law. 


§1002.20    Gambling. 

Gambling  in  any  form,  or  the 
operation  of  gambling  devices,  is 
prohibited. 

§  1 002.21    Noncommercial  soliciting. 

SoUciting  or  demanding  gifts,  money, 
goods  or  services  is  prohibited,  except 
pursuant  to  the  terms  and  conditions  of 
a  lease  or  other  written  agreement  with 
the  Presidio  Trust  or  of  a  permit  that  has 
been  issued  under  §§  1002.23, 1002.24 
or  1002.25. 

§1002.22    Explosives. 

(a)  Using,  firing,  discharging, 
possessing,  storing  or  transporting 
explosives,  blasting  agents,  explosive 
materials,  fireworks,  or  firecrackers  are 
prohibited,  except  pursuant  to  the  terms 
and  conditions  of  a  permit  issued  by  the 
Executive  Director. 

(b)  When  permitted,  the  use, 
possession,  storage  and  transportation  of 
such  materials  shall  be  in  accordance 
with  applicable  Federal  and  State  laws 
and  under  such  conditions  as  the 
Executive  Director  may  establish. 

§1002.23    Special  events. 

(a)  Sports  events,  pageants,  public 
spectator  attractions,  entertainments, 
ceremonies,  and  similar  events  are 
allowed  when  a  permit  therefore  has 
been  issued  by  the  Executive  Director.  A 
permit  shall  be  denied  if  such  activities 
would: 

(1)  Cause  injury  or  damage  to 
resources  of  the  Presidio  Trust  Area;  or 

(2)  Be  inconsistent  with  the  purposes 
of  the  Presidio  Trust  Act  or  otherwise 
unreasonably  impair  the  atmosphere  of 
peace  and  tranquility  maintained  in 
natural,  historic,  or  commemorative 
zones;  or 

(3)  Unreasonably  interfere  with  the 
authorized  activities  of  Presidio  Trust 
Area  visitors,  tenants,  or  neighbors,  or 
with  the  administrative  activities  of  the 
Presidio  Trust  or  the  National  Park 
Service;  or 

(4)  Substantially  impair  the  operation 
of  public  use  facilities  or  services  of 
Presidio  Trust  Area  tenants;  or 

(5)  Present  a  clear  and  present  danger 
to  the  public  health  and  safety;  or 

(6)  Result  in  significant  conflict  with 
other  existing  uses;  or 

(7)  Constitute  a  violation  of  an 
applicable  law  or  regulation. 

(b)  An  appUcation  for  such  a  permit 
shall  set  forth  the  name  of  the  applicant, 
the  date,  time,  duration,  nature  and 
place  of  the  proposed  event,  an  estimate 
of  the  number  of  persons  expected  to 
attend,  a  statement  of  equipment  and 
facilities  to  be  used,  and  any  other 
information  required  by  the  Executive 
Director.  The  application  shall  be 


submitted  so  as  to  reach  the  Executive 
Director  at  least  seven  days  in  advance 
of  the  proposed  event. 

(c)  As  a  condition  of  permit  issuance, 
the  Executive  Director  may  reouire: 

(1)  The  filing  of  a  bond  payable  to  the 
Presidio  Trust,  in  an  amount  adequate 
to  cover  costs  such  as  restoration, 
rehabilitation,  and  cleanup  of  the  area 
used,  and  other  costs  resulting  from  the 
special  event.  In  lieu  of  a  bond,  a 
permittee  may  elect  to  deposit  cash  with 
the  Presidio  Trust  equal  to  the  amount 
of  the  required  bond.  Such  deposits 
shall  not  earn  interest. 

(2)  In  addition  to  the  requirements  of 
paragraph  (c)(1)  of  this  section,  the 
acquisition  of  liability  insurance  in 
which  the  Presidio  Trust  is  named  as 
co-insured  in  an  amount  sufficient  to 
protect  the  Presidio  Trust. 

(d)  The  permit  may  contain  such 
conditions  as  are  reasonably  consistent 
with  protection  and  use  of  the  Presidio 
Trust  Area  in  accordance  with  the 
purposes  of  the  Presidio  Trust  Act.  It 
may  also  contain  reasonable  limitations 
on  the  equipment  used  and  the  time  and 
area  within  which  the  event  is  allowed. 

§  1002.24    Public  assemblies,  meetings. 

(a)  Public  assemblies,  meetings, 
gatherings,  demonstrations,  parades  and 
other  public  expressions  of  views  aire 
allowed  within  the  Presidio  Trust  Area, 
provided  a  permit  therefore  has  been 
issued  by  the  Executive  Director. 

(b)  An  application  for  such  a  permit 
shall  set  forth  the  na^e  of  the  applicant; 
the  date,  time,  duration,  nature  and 
place  of  the  proposed  event;  an  estimate 
of  the  number  of  persons  expected  to 
attend;  a  statement  of  equipment  and 
facilities  to  be  used,  and  any  other 
information  required  by  the  permit 
application  form. 

(c)  The  Executive  Director  shall, 
without  unreasonable  delay,  issue  a 
permit  on  proper  application  imless: 

(1)  A  prior  application  for  a  permit  for 
the  same  time  and  place  has  been  made 
that  has  been  or  will  be  granted  and  the 
activities  authorized  by  that  permit  do 
not  reasonably  allow  multiple 
occupancy  of  that  particular  area;  or 

(2)  It  reasonably  appears  that  the 
event  will  present  a  clear  and  present 
dancer  to  the  public  health  or  safety;  or 

(3)  The  event  is  of  such  nature  or 
duration  that  it  cannot  reasonably  be 
accommodated  in  the  particular  location 
applied  for,  considering  such  things  as 
damage  to  resources  or  facilities  of  the 
Presidio  Trust  Area,  inconsistency  with 
the  purposes  of  the  Presidio  Trust  Act, 
interference  with  authorized  activities 
of  Presidio  Trust  Area  visitors,  tenants, 
or  neighbors,  impairment  of  public  use 
facilities  or  services  of  Presidio  Trust 
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Area  tenants,  or  conflict  with  other 
existing  uses;  or 

(4)  Tne  activity  would  constitute  a 
violation  of  an  applicable  law  or 
regulation. 

(d)  If  a  permit  is  denied,  the' applicant 
shall  be  so  informed  in  writing,  with  the 
reason(s)  for  the  denial  set  forth. 

(e)  llie  Board  shall  designate  areas  of 
the  Presidio  Trust  Area  that  are  not 
available  for  public  assemblies  only  if 
such  activities  would: 

(1)  Cause  injiuy  or  damage  to 
resources  of  the  Presidio  Trust  Area;  or 

(2)  Be  inconsistent  with  the  purposes 
of  the  Presidio  Trust  Act  or  otherwise 
unreasonably  impair  the  atmosphere  of 
peace  and  tranquility  maintained  in 
natural,  historic,  or  commemorative 
zones;  or 

(3)  Unreasonably  interfere  with  the 
authorized  activities  of  Presidio  Trust 
Area  visitors,  tenants,  or  neighbors,  or 
with  the  administrative  activities  of  the 
Presidio  Trust  or  the  National  Park 
Service;  or 

(4)  Substantially  impair  the  operation 
of  public  use  facilities  or  services  of 
Presidio  Trust  Area  tenants  or 
contractors;  or 

(5)  Present  a  clear  and  present  danger 
to  the  public  health  and  safety:  or 

(6)  Constitute  a  violation  of  an 
applicable  law  or  regulation. 

(f)  The  permit  may  contain  such 
conditions  as  are  reasonably  consistent 
with  protection  and  use  of  die  Presidio 
Trust  Area  in  accordance  with  the 
purposes  of  the  Presidio  Trust  Act.  It 
may  also  contain  reasonable  limitations 
on  the  equipment  used  and  the  time  and 
area  within  which  the  event  is  allowed. 

(g)  No  permit  shall  be  issued  for  a 
period  in  excess  of  seven  days,  provided 
that  permits  may  be  extended  for  like 
periods,  upon  a  new  application,  imless 
another  applicant  has  requested  use  of 
the  same  location  and  multiple 
occupancy  of  that  location  is  not 
reasonably  possible. 

(h)  It  is  prohibited  for  persons 
engaged  in  activities  covered  under  this 
section  to  obstruct  or  impede 
pedestrians  or  vehicles,  or  harass 
Presidio  Trust  Area  visitors  or  tenants 
with  physical  contact. 

(i)  A  permit  may  be  revoked  under 
any  of  those  conditions,  as  listed  in 
paragraph  (c)  of  this  section,  that 
constitute  grounds  for  denial  of  a 
permit,  or  for  violation  of  the  terms  and 
conditions  of  the  permit.  Such  a 
revocation  shall  be  made  in  writing, 
with  the  reason(s)  for  revocation  clearly 
set  forth,  except  under  emergency 
circimistances,  when  an  immediate 
verbal  revocation  or  suspension  may  be 
made  to  be  followed  by  written 
confirmation  within  72  hours. 


§1002.25    Sale  or  distribution  of  printad 


(a)  The  sale  or  distribution  of  printed 
matter  is  allowed  vdthin  the  Presidio 
Trust  Area,  provided  that  a  permit  to  do 
so  has  been  issued  by  the  Executive 
Director,  and  provided  further  that  the 
printed  matter  is  not  solely  commercial 
advertising. 

(b)  An  application  for  such  a  permit 
shall  set  forth  the  name  of  the  applicant, 
the  name  of  the  organization  (if  any),  the 
date,  time,  duration,  and  location  of  the 
proposed  sale  or  distribution,  the 
number  of  participants,  and  any  other 
information  required  by  the  permit 
application  form. 

(c)  The  Executive  Director  shall, 
without  unreasonable  delay,  issue  a 
permit  on  proper  application  unless: 

(1)  A  prior  application  for  a  permit  for 
the  same  time  and  location  has  been 
made  that  has  been  or  will  be  granted 
and  the  activities  authorized  by  that 
permit  do  not  reasonably  allow  multiple 
occupancy  of  the  particular  area;  or 

(2)  It  reasonably  appears  that  the  sale 
or  distribution  will  present  a  clear  and 
present  danger  to  the  public  health  and 
safety;  or 

(3)  The  number  of  persons  engaged  in 
the  sale  or  distribution  exceeds  the 
number  that  can  reasonably  be 
accommodated  in  the  particular  location 
applied  for.  considering  such  things  as 
damage  to  resoiut:es  of  the  Presidio 
Trust  Area  or  facilities,  inconsistency 
with  the  purposes  of  the  Presidio  Trust 
Act,  interference  with  authorized 
activities  of  Presidio  Trust  Area  visitors 
and  tenants,  impairment  of  public  use 
facilities  or  services  of  Presidio  Trust 
Area  tenants,  interference  with  the 
administrative  activities  of  the  Presidio 
Trust  or  the  National  Park  Service,  or 
conflict  with  other  existing  uses;  or 

(4)  The  sale  or  distribution  would 
constitute  a  violation  of  an  applicable 
law  or  regulation. 

(d)  If  a  permit  is  denied,  the  applicant 
shall  be  so  informed  in  writing,  with  the 
reason(s)  for  the  denial  set  forth. 

(e)  The  Board  shall  designate  areas  of  ' 
the  Presidio  Trust  Area  that  are  not 
available  for  the  sale  or  distribution  of 
printed  matter  only  if  such  activities 
would: 

(1)  Cause  injury  or  damage  to 
resources  of  the  Presidio  Trust  Area;  or 

(2)  Be  inconsistent  with  the  purposes 
of  the  Presidio  Trust  Act  or  otherwise 
imreasonably  imjiair  the  atmosphere  of 
peace  and  tranquility  maintained  in 
natural,  historic,  or  commemorative 
zones;  or 

(3)  Unreasonably  interfere  with  the 
authorized  activities  of  Presidio  Trust 
Area  visitors,  tenants,  or  neighbors,  or 
with  the  administrative  activities  of  the 


Presidio  Trust  or  the  National  Park 
Service;  or 

(4)  Substantially  impair  the  operation 
of  public  use  facilities  or  services  of 
Presidio  Trust  Area  tenants  or 
contractors;  or 

(5)  Present  a  clear  and  present  danger 
to  the  public  health  and  safety;  or 

(6)  Constitute  a  violation  of  an 
applicable  law  or  regulation. 

(f)  The  permit  may  contain  such 
conditions  as  are  reasonably  consistent 
with  protection  and  use  of  the  Presidio 
Trust  Area  in  accordance  with  the 
purposes  of  the  Presidio  Trust  Act 

igi  No  permit  shall  be  issued  for  a 
period  in  excess  of  14  consecutive  days, 
provided  that  permits  may  be  extended 
for  like  periods,  upon  a  new 
application,  imless  another  applicant 
has  requested  use  of  the  same  location 
and  multiple  occupancy  of  that  location 
is  not  reasonably  possible. 

(h)  It  is  prohibited  for  persons 
engaged  in  the  sale  or  distribution  of 
printed  matter  under  this  section  to 
obstruct  or  impede  pedestrians  or 
vehicles,  harass  Presidio  Trust  Area 
visitors  or  tenants  vtrith  physical  contact 
or  persistent  demands,  misrepresent  the 
purposes  or  affiliations  of  those  engaged 
in  the  sale  or  distribution,  or 
misrepresent  whether  the  printed  matter 
is  available  without  cost  or  donation. 

(i)  A  permit  may  be  revoked  under 
any  of  those  conditions,  as  Usted  in 
paragraph  (c)  of  this  section,  that 
constitute  grounds  for  denial  of  a 
permit,  or  for  violation  of  the  terms  and 
conditions  of  the  permit.  Such  a 
revocation  shall  be  made  in  writing, 
with  the  reason(s)  for  revocation  clearly 
set  forth,  except  under  emergency 
circiunstances.  when  an  immediate 
verbal  revocation  or  suspension  may  be 
made,  to  be  followed  by  written 
confirmation  within  72  hours. 

§1002.26    UvMtock  uas  and  agrlculturs. 

The  nmning-at-large,  herding,  driving 
across,  allowing  on,  pasturing  or  grazing 
of  livestock  of  any  kind  in  the  Presidio 
Trust  Area  or  the  use  of  the  Presidio 
Trust  Area  for  agricultural  purposes  is 
prohibited  except  as  may  be  allowed  for 
residential  purposes  in  accordance  with 
the  terms  and  conditions  of  a  valid 
permit,  lease  or  contract. 

§1002.27    RMidIng  on  Federal  lands. 

It  is  prohibited  to  reside  in  the 
Presidio  Trust  Area,  except  pursuant  to 
the  terms  and  conditions  of  a  valid 
permit,  lease  or  contract.  

§1002.28    MwTtorializatlon. 

(a)  The  installation  of  a  monument, 
memorial,  tablet,  structure,  or  other 
commemorative  installation  in  the 
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Presidio  Trust  Area  without  a  permit 
issued  by  the  Board  is  prohibited. 

(b)  The  scattering  of  numan  ashes 
from  cremation  is  prohibited,  except 
pursuant  to  the  terms  and  conditions  of 
a  permit,  or  in  designated  areas  and 
according  to  conditions  which  may  be 
established  by  the  Board. 

PART  1003— VEHICLES  AND  TRAFRC 
SAFETY 

Sec. 

1003.1  Authorized  emergency  vehicles. 

1003.2  Report  of  motor  vehicle  accident. 

1003.3  Travel  on  Presidio  Trust  Area  roads 
and  designated  routes. 

1003.4  Load,  weight  and  size  limits. 

1003.5  Speed  limits. 

1003.6  Unsafe  operation. 

1003.7  Operating  under  the  influence  of 
alcohol  or  drugs. 

1003.8  Bicycles. 

1003.9  Hitchhiking. 

1003.10  Powerless  flight. 

1003.11  Parking. 

1003.12  Commercial  passenger  vehicles. 

1 003 . 1 3  CommerciaLvehicles. 

1003.14  Safety  belts. 

Authority:  Pub.  L.  104-333, 110  Stat.  4097 
(16  U.S.C.  460bb  note). 

§  1003.1    Authorized  emergency  vehicles. 

(a)  The  operator  of  an  authorized 
emergency  vehicle,  when  responding  to 
an  emergency  or  when  pursuing  or 
apprehending  an  actual  or  suspected 
violator  of  the  law,  may: 

(1)  Disregard  traffic  control  devices; 

(2)  Exceed  the  speed  limit;  and 

(3)  Obstruct  traffic. 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  do  not  relieve  the  operator 
from  the  duty  to  operate  with  due  regard 
for  the  safety  of  persons  and  property. 

§  1 003.2    Report  of  motor  vehicle  accident 

(a)  The  operator  of  a  motor  vehicle 
involved  in  an  accident  resulting  in 
property  damage,  personal  injury  or 
death  shall  report  the  accident  to  the 
Executive  Director  as  soon  as 
practicable,  but  within  24  hours  of  the 
accident.  If  the  operator  is  physically 
incapable  of  reporting  the  accident,  an 
occupant  of  the  vehicle  shall  report  the 
accident  to  the  Executive  Director. 

(b)  A  person  shall  not  tow  or  move  a 
vehicle  that  has  been  involved  in  an 
accident  without  first  notifying  the 
Executive  Director  unless  the  position  of 
the  vehicle  constitutes  a  hazard  or  prior 
notification  is  not  practicable,  in  which 
case  notification  shall  be  made  before 
the  vehicle  is  removed  from  the  Presidio 
Trust  Area. 

(c)  The  notification  requirements 
imposed  by  this  section  do  not  relieve 
the  operator  and  occupants  of  a  motor 
vehicle  involved  in  an  accident  of  the 
responsibility  to  satisfy  reporting 
requirements  imposed  by  State  law. 


§  1 003.3    Travel  on  Presidio  Trust  Area 
roads  and  designated  routes. 

The  following  are  prohibited: 

(a)  Operating  a  motor  vehicle 
anywhere  other  than  on  Presidio  Trust 
Area  roads,  in  parking  areas,  and  on 
routes  and  areas  designated  for  such  use 
or  in  accordance  with  the  terms  of  a 
permit. 

(b)  Operating  a  motor  vehicle  not 
equipped  with  pneumatic  tires. 

(c)  Operating  a  motor  vehicle  in  a 
manner  that  causes  unreasonable 
damage  to  the  surface  of  a  road  or  route. 

§  1 003.4    Load,  weight  and  size  limits. 

(a)  Vehicle  load,  weight  and  size 
limits  established  by  State  law  apply  to 
a  vehicle  operated  on  a  Presidio  Trust 
Area  road.  The  Board  may  designate 
more  restrictive  limits  when  appropriate 
for  traffic  safety  or  protection  of  the  road 
surface.  The  Executive  Director  may 
require  a  permit  and  establish 
conditions  for  the  operation  of  a  vehicle 
exceeding  designated  limits. 

(b)  The  following  are  prohibited: 

(1)  Operating  a  vehicle  that  exceeds  a 
load,  weight  or  size  limit  designated  by 
the  Board. 

(2)  Operating  a  motor  vehicle  with  an 
auxiliary  detachable  side  mirror  that 
extends  more  than  10  inches  beyond  the 
side  fender  line  except  when  the  motor 
vehicle  is  towing  a  second  vehicle. 

§1003.5    Speed  limits. 

(a)  The  Board  shall  establish  speed 
limits  in  the  Presidio  Trust  Area  and 
post  such  limits  by  using  standard 
traffic  control  devices. 

(b)  Unless  otherwise  posted,  the  speed 
limit  in  the  Presidio  Trust  Area  is  25 
miles  per  hour. 

(c)  An  authorized  law  enforcement 
officer  may  utilize  radiomicrowaves  or 
other  electrical  devices  to  determine  the 
speed  of  a  vehicle  on  a  Presidio  Trust 
Area  road.  Signs  indicating  that  vehicle 
speed  is  determined  by  the  use  of 
radiomicrowaves  or  other  electrical 
devices  are  not  required. 

(d)  The  offense  of  exceeding  a  speed 
limit  is  defined  by  State  law  and 
violations  are  prosecuted  pursuant  to 
the  provision  of  §  1001.2(d)  of  thiS 
chapter. 

§  1003.6    Unsafe  operation. 

(a)  The  elements  of  this  section 
constitute  offenses  that  are  less  serious 
than  reckless  driving.  The  offense  of 
reckless  driving  is  defined  by  State  law 
and  violations  are  prosecuted  pursuant 
to  the  provisions  of  §  1001.2(d)  of  this 
chapter. 

(b)  The  following  are  prohibited: 

(1)  Operating  a  motor  vehicle  without 
due  care  or  at  a  speed  greater  than  that 


which  is  reasonable  and  prudent 
considering  vdldlife,  traffic,  weather, 
road  and  light  conditions  and  road 
character. 

(2)  Operating  a  motor  vehicle  in  a 
manner  which  unnecessarily  causes  its 
tires  to  squeal,  skid  or  break  free  of  the 
road  surface. 

(3)  Failing  to  maintain  that  degree  of 
control  of  a  motor  vehicle  necessary  to 
avoid  danger  to  persons,  property  or 
wildlife. 

(4)  Operating  a  motor  vehicle  while 
allowing  a  person  to  ride: 

(i)  On  or  within  any  vehicle,  trailer  or 
other  mode  of  conveyance  towed  behind 
the  motor  vehicle  unless  specifically 
designed  for  carrying  passengers  while 
being  towed;  or 

(ii)  On  any  exterior  portion  of  the 
motor  vehicle  except  as  may  be  allowed 
under  State  law. 

§  1003.7    Operating  under  the  Influence  of 
alcohol  or  drugs. 

(a)  At  the  request  or  direction  of  an 
authorized  law  enforcement  officer  who 
has  probable  cause  to  believe  that  an 
operator  of  a  motor  vehicle  within  the 
Presidio  Trust  Area  is  under  the 
influence  of  alcohol,  or  a  drug,  or  drugs, 
or  any  combination  thereof,  the  operator 
shall  submit  to  one  or  more  tests  of  the 
blood,  breath,  saliva  or  urine  for  the 
purpose  of  determining  blood  alcohol 
and  drug  content. 

(b)  Refusal  by  an  operator  to  submit 
to  a  test  is  prohibited  and  proof  of 
refusal  may  be  admissible  in  any  related 
judicial  proceeding. 

(c)  Any  test  or  tests  for  the  presence 
of  alcohol  and  drugs  shall  be 
determined  by  and  administered  at  the 
direction  of  an  authorized  law 
enforcement  officer. 

(d)  Any  test  shall  be  conducted  by 
using  accepted  scientific  methods  and 
equipment  of  proven  accuracy  and 
reliability  operated  by  personnel 
certified  in  its  use. 

(e)  The  offense  of  operating  a  motor 
vehicle  while  under  the  influence  of 
alcohol  or  drugs  is  defined  by  State  law 
and  violations  are  prosecuted  pursuant 
to  the  provision  of  §  1001.2(d)  of  this 
chapter. 

§1003.8    Bicycles. 

(a)  The  use  of  a  bicycle  is  prohibited 
except  on  Presidio  Trust  Area  roads,  in 
parking  areas  and  on  routes  designated 
for  bicycle  use  by  the  Board  after 
considering  possible  injiuy  or  damage  to 
resources  of  the  Presidio  Trust  Area,  the 
purposes  of  the  Presidio  Trust  Act, 
possible  impairment  of  the  operation  of 
public  use  facilities  or  services  of 
Presidio  Trust  Area  tenants,  public 
health  and  safety,  and  potential  for 
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interference  with  the  authorized 
activities  of  Presidio  Trust  Area  visitors 
and  tenants,  or  with  the  administrative 
activities  of  the  Presidio  Trust. 

(b)  A  person  operating  a  bicycle  is 
subject  to  all  sections  of  this  part  that 
apply  to  an  operator  of  a  motor  vehicle, 
except  §§  1003.3  and  1003.4. 

(c)  Bicycle  speed  limits  are  as  follows: 

(1)  On  Presidio  Trust  Area  roads:  the 
same  as  motor  vehicle  speed  Umits. 

(2)  On  other  designated  routes  in  the 
Presidio  Trust  Area:  15  miles  per  hour. 

(3)  On  blind  curves  and  when  passing 
other  trail  users:  5  miles  per  hour. 

(d)  The  following  are  prohibited: 

(1)  Operating  a  bicycle  during  periods 
of  low  visibility,  or  between  sunset  and 
sunrise,  without  exhibiting  on  the 
operator  or  bicycle  a  white  light  or 
reflector  that  is  visible  &t>m  a  distance 
of  at  least  500  feet  to  the  front  and  with 
a  red  light  or  reflector  visible  from  at 
least  200  feet  to  the  rear. 

(2)  Operating  a  bicycle  abreast  of 
another  bicycle  except  where  authorized 
by  the  Board. 

(3)  Operating  a  bicycle  while 
consimiing  an  alcoholic  beverage  or 
carrying  in  hand  an  open  container  of 
an  alcoholic  beverage. 

(4)  The  possession  of  a  bicycle  on 
routes  not  designated  as  open  to  bicycle 
use. 

f  1003.9    HitchhIMng. 

Hitchhiking  or  soliciting 
transportation  is  prohibited  except  in 
designated  areas  and  under  conditions 
established  by  the  Board. 

§1003.10    Powerless  fllghL 

The  use  of  devices  designed  to 
transport  persons  through  the  air  in 
powerless  flight  is  prohibited. 

§1003.11    Parking. 

The  Board  shall  designate  areas  and 
establish  conditions  for  parking  of 
motor  vehicles,  including  Ume  limits 
and  fees.  Motor  vehicles  parked  in 
violation  of  these  conditions  may  be 
ticketed  and/or  towed  at  the  owner's 
expense. 

§1003.12   Cofnmerclai  passenger  vehicles. 

(a)  The  use  of  Presidio  Trust  Area 
roads  by  commercial  passenger  vehicles 
is  prohibited,  except  pursuant  to  the 
terms  and  conditions  of  a  permit  issued 
by  the  Executive  Director,  and  only  in 
such  areas  as  may  be  designated  by  the 
Board,  with  the  following  exceptions: 

(1)  Operation  of  a  commercial 
passenger  vehicle  by  a  government 
agency  or  instrumentality  for  the 
purpose  of  providing  public  transit. 

(2)  Operation  of  a  commercial 
passenger  vehicle  as  part  of  a  trip  or 


tour  initiated,  organized,  and  directed 
by  an  established  bona  fide  school  or 
college,  institution,  society  or  other 
organization,  as  a  nonprofit  activity  of 
such  organization,  and  if  all  passengers 
are  students,  faculty,  members,  or 
employees  of  such  organization,  or 
otherwise  connected  therewith, 
provided  that,  upon  request  by  an 
authorized  law  enforcement  officer, 
credentials  are  presented  by  the  head  of 
such  institution  or  organization 
indicating  the  trip  is  in  accordance  with 
these  provisions.  Clubs  or  associations 
having  as  a  principal  purpose  the 
arranging  of  tours,  trips,  or 
transportation  for  their  members  will 
not  qualify  for  admission  into  the 
Presidio  Trust  Area  under  the  provision 
of  this  paragraph. 

(3)  Operation  of  a  commercial 
passenger  vehicle  as  a  result  of  an 
emergency  involving  public  safety  or 
risk  of  serious  proper^  loss. 

(b)  The  idling  of  commercial 
passenger  vehicle  engines  while 
loading,  unloading,  or  waiting  for 
passengers  to  board  is  prohibited. 

§1003.13    Commercial  vehicles. 

The  use  of  Presidio  Trust  Area  roads 
by  commercial  vehicles  when  such  use 
is  not  connected  with  the  administrative 
activities  of  the  Presidio  Trust  or 
authorized  services  provided  by  or  to 
Presidio  Trust  Area  visitors  or  tenants, 
is  prohibited,  except  that  in  emergencies 
the  Executive  Director  inay  grant 
permission  to  use  Presidio  Trust  Area 
roads. 

§1003.14    Safatybetts. 

(a)  Each  operator  and  passenger 
occupying  any  seating  position  of  a 
motor  vehicle  in  the  Presidio  Trust  Area 
will  have  the  safety  belt  or  child 
restraint  system  properly  fastened  at  all 
times  when  the  vehicle  is  in  motion. 
The  safety  belt  and  child  restraint 
system  will  conform  to  applicable 
United  States  Department  of 
Transportation  standards. 

(b)  This  section  does  not  apply  to  an 
occupant  in  a  seat  that  was  not 
originally  equipped  by  the  manufacturer 
with  a  safety  belt  nor  does  it  apply  to 

a  person  who  can  demonstrate  tiiat  a 
medical  condition  prevents  restraint  by 
a  safety  belt  or  other  occupant 
restraining  device. 

PART  1004-COMMERCIAL  AND 
PRIVATE  OPERATIONS 

Sec. 

1004.1  Signs  and  advertisements. 

1004.2  Alcoholic  beverages;  sale  of 
intoxicants. 

1004.3  Business  operations. 

1004.4  Commercial  photography. 


1004.5  Construction  of  buildings  or  other 
facilities. 

1004.6  Discrimination  in  employment 
practices. 

1004.7  Discrimination  in  furnishing  public 
accommodations  and  transportation  services. 

1004.8  Eating,  drinking,  or  lodging 
establishments. 

1004.9  Nuisances. 

1004.10  Prospecting,  mining,  and  mineral 
leasing. 

Antiiaritjr:  Pub.  L  104-333, 110  Stat  4097 
(16  U.S.C.  460bb  note). 

§1004.1    Signs  and  advem— menu. 

(a)  No  sign,  poster,  placard,  flier,  or 
other  printed  notice  may  be  posted 
anywhere  in  the  Presidio  Tnist  Area 
except  in  accordance  with  such 
conditions  as  to  reasonable  time,  place, 
and  manner  that  may  be  established  by 
the  Board. 

(b)  Commercial  notices  or 
advertisements  shall  not  be  displayed, 
posted,  or  distributed  within  the 
Presidio  Trust  Area  without  a  permit 
issued  therefor. 

§1004.2    AlcohoUc  beverage*:  sale  Of 
intoxicants. 

(a)  The  sale  of  alcoholic,  spirituous, 
vinous,  or  fermented  liquor,  containing 
more  than  one  percent  of  alcohol  by 
weight,  shall  conform  with  all 
applicable  Federal  and  State  laws  and 
regulations. 

(b)  No  such  liquor  shall  be  sold 
within  the  Presidio  Trust  Area,  unless  a 
permit  for  the  sale  thereof  has  first  been 
secured  from  the  Executive  Director. 

(1)  In  granting  or  refusing  applications 
for  permits  as  herein  provided,  the 
Executive  Director  shall  take  into 
consideration  the  character  of  the 
neighborhood,  the  availability  of  other 
liquor-dispensing  facilities.  State  law 
governing  the  sale  of  liquor,  and  any 
other  local  factors  which  have  a 
relationship  to  the  privilege  requested. 

(2)  The  permit  for  sale  of  intoxicating 
liquors  shall  contain  such  general  and 
special  conditions  as  the  Executive 
Director  may  deem  reasonably  necessary 
to  insure  safe  and  orderly  management 
of  the  Presidio  Trust  Area. 

(3)  The  permittee  shall  comply  with 
State  law,  other  than  fee  and  license 
requirements,  as  such  would  be 
applicable  to  the  premises  and  to  the 
sale  and  dispensing  of  intoxicating 
beverages. 

§  1004.3    Business  operations. 

Engaging  in  or  soliciting  any  business 
in  the  Presidio  Trust  Area,  except  in 
accordance  with  the  provisions  of  a 
permit,  contract,  or  other  written 
agreement  with  the  Presidio  Trust,  is 
prohibited. 
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§  1004.4    Commercial  photography. 

(a)  Permit  requirement.  Before  any 
still  or  motion  picture  may  be  taken  or 
Blmed  or  any  video  or  television 
production  or  sound  track  may  be  made, 
which  involves  the  use  of  professional 
casts,  models,  settings,  or  crews,  by  any 
person  other  than  bona  fide  newsreel  or 
news  television  personnel,  a  written 
permit  must  first  be  obtained  from  the 
Executive  Director. 

(b)  Bond.  A  bond  shall  be  furnished, 
or  deposit  made  in  cash  or  by  certified 
check,  in  an  amount  to  be  set  by  the 
Executive  Director  to  insure  full 
compliance  with  all  of  the  conditions 
prescribed  in  paragraph  (c)(5)  of  this 
section. 

(c)  Form  of  application.  The  person  or 
organization  seeking  a  permit  must  state 
in  writing: 

(1)  The  type  of  activity  sought  to  be 
performed; 

(2)  The  area  of  the  Presidio  Trust  Area 
in  which  the  activity  is  sought  to  be 
performed; 

(3)  The  scope  of  the  filming  (or 
production  or  recording)  and  the 
manner  and  extent  thereof; 

(4)  The  approximate  dates  of  the 
activity; 

(5)  That  the  applicant  will  comply 
with  the  following  conditions: 

(i)  Utmost  care  will  be  exercised  to 
see  that  no  natural  features  or  public  or 
private  property  are  injured,  and  after 
completion  of  the  work  the  area  will,  as 
required  by  the  official  in  charge,  either 
be  cleaned  up  and  restored  to  its  prior 
condition  or  left,  after  clean-up,  in  a 
condition  satisfactory  to  the  official  of 
the  Presidio  Trust  in  charge. 

(ii)  Credit  will  be  given  to  the  Presidio 
f  rust  through  the  use  of  an  appropriate 
.itle  or  announcement,  unless  there  is 
issued  by  the  Executive  Director  a 
written  statement  that  no  such  courtesy 
credit  is  desired. 

(iii)  Pictures  will  be  taken  of  wildlife 
only  when  such  wildlife  will  be  shown 
in  its  natural  state  or  under  approved 
management  conditions  if  such  wildlife 
is  confined. 

(iv)  Any  special  instructions  received 
from  the  official  in  charge  of  the  area 
will  be  complied  with. 

(v)  Any  additional  information 
relating  to  the  privilege  applied  for  will 
be  furnished  upon  request  of  the  official 
in  charge. 

S 1 004.5    Construction  of  iHilldings  or  other 
facilities. 

Constructing  or  attempting  to 
construct  a  building,  or  other  structure, 
road,  trail,  path,  or  other  way,  telephone 
line,  telegraph  line,  prawer  line,  or  any 
other  private  or  public  utility,  upon, 
across,  over,  through,  or  under  any 


portion  of  the  Presidio  Trust  Area, 
except  in  accordance  with  the 
provisions  of  a  valid  permit,  contract,  or 
other  written  agreement  with  the  United 
States,  is  prohibited. 

§  1 004.6    Discrimination  in  employment 
practices. 

(a)  With  the  exception  of 
governmental  agencies  or 
instrumentalities  covered  by  other  non- 
discrimination requirements,  the 
proprietor,  owner,  or  operator  of  any 
hotel,  inn,  lodge,  restaurant,  recreational 
facility,  or  other  facility  or 
accommodation  offered  to  or  enjoyed  by 
the  general  public  within  the  Presidio 
Trust  Area,  is  prohibited  from 
discriminating  against  any  employee  or 
maintaining  any  employment  practice 
which  discriminates  because  of  race, 
creed,  color,  ancestry,  sex,  age,  disabling 
condition,  national  origin  or  sexual 
orientation  in  connection  with  any 
activity  provided  for  or  permitted  by 
contract  with  or  permit  from  the 
Presidio  Trust  or  by  derivative 
subcontract  or  sublease.  As  used  in  this 
section,  the  term  "employment" 
includes,  but  is  not  limited  to, 
employment,  upgrading,  demotion,  or 
transfer;  recruitment,  or  recruitment 
advertising;  layoffs  or  termination;  rates 
of  pay  or  other  forms  of  compensation; 
and  selection  for  training  including 
apprenticeship. 

lb)  Each  sucn  proprietor,  owner  or 
operator  shall  post  the  following  notice 
at  such  locations  as  will  ensure  that  the 
notice  and  its  contents  will  be 
conspicuous  to  any  person  seeking 
employment: 

Notice 

This  is  a  facility  operated  in  an  area  under 
the  jurisdiction  of  the  Presidio  Trust.  No 
discrimination  in  employment  practices  on 
the  basis  of  race,  creed,  color,  ancestry,  sex, 
age,  disabling  condition,  national  origin,  or 
sexual  orientation  is  permitted  in  this 
facility.  Violations  of  this  prohibition  are 
pimishable  by  fine,  imprisonment,  or  both. 
Complaints  or  violations  of  this  prohibition 
should  be  addressed  to  the  Executive 
Director,  The  Presidio  Trust,  P.O.  Box  29052, 
San  Francisco,  CA  94129-0052. 

§  1 004.7    Discrimination  in  furnishing 
pulbttc  accommodations  and  transportation 
services. 

(a)  With  the  exception  of 
governmental  agencies  or 
instrumentalities  covered  by  other  non- 
discrimination requirements,  the 
proprietor,  owner  or  operator  and  the 
employees  of  any  hotel,  inn,  lodge, 
restaurant,  recreational  facility,  or  other 
facility  or  accommodation  offered  to  or 
enjoyed  by  the  general  public  within  the 
Presidio  Trust  Area  and,  while  using 
any  portion  of  the  Presidio,  any 


commercial  passenger-carrying  motor 
vehicle  service  and  its  employees,  are 
prohibited  from: 

(1)  Pubhcizing  the  facilities, 
accommodations  or  any  activity 
conducted  therein  in  any  manner  that 
would  directly  or  inferentially  reflect 
upon  or  question  the  acceptability  of 
any  person  or  persons  because  of  race, 
creed,  color,  ancestry,  sex,  age,  disabling 
condition,  national  origin,  or  sexual 
orientation;  or 

(2)  Discriminating  by  segregation  or    } 
otherwise  against  any  person  or  persons 
because  of  race,  creed,  color,  ancestry, 
sex,  age,  disabling  condition,  national 
origin,  or  sexual  orientation  in 
furnishing  or  refusing  to  furnish  such 
person  or  persons  any  accommodation, 
facility,  service,  or  privilege  offered  to 
or  enjoyed  by  the  general  public. 

(b)  Each  such  proprietor,  owner,  or 
operator  shall  post  the  following  notice 
at  such  locations  as  will  insure  that  the 
notice  and  its  contents  will  be 
conspicuous  to  any  person  seeking 
accommodations,  facilities,  services,  or 
privileges: 

Notice 

This  is  a  facility  operated  in  an  area  under 
the  jurisdiction  of  the  Presidio  Trust.  No 
discrimination  by  segregation  or  other  means 
in  the  furnishing  of  accommodations, 
facilities,  services,  or  privileges  on  the  basis 
of  race,  creed,  color,  ancestry,  sex,  age, 
disabling  condition,  national  origin,  or  sexual 
orientation  is  permitted  in  the  use  of  this 
facility.  Violations  of  this  prohibition  are 
punishable  by  fine,  imprisonment,  or  l>oth. 
Complaints  or  violations  of  this  prohibition 
should  be  addressed  to  the  Executive 
Director,  The  Presidio  Trust,  P.O.  Box  29052, 
San  Francisco,  CA  94129-0052. 

11004.8    Eating.  drtnMng,  or  lodging 
establishments. 

(a)  No  establishment  offering  food, 
drinJc,  or  lodging  for  sale  within  the 
Presidio  Trust  Area  may  be  operated 
without  a  permit  obtained  from  the 
Executive  Director.  Such  permit  may 
include  terms  and  conditions  deemed 
necessary  by  the  Executive  Director  to 
the  health,  safety  and  welfare  of  the 
public  and  it  may  be  revoked  upon 
failure  to  comply  with  the  requirements 
of  paragraphs  (b)  and  (c)  of  this  section 
or  the  conditions  set  forth  in  the  permit. 

(b)  Such  establishment  shall  be 
maintained  and  operated  in  accordance 
with  the  rules  and  regulations 
recommended  by  the  U.S.  Public  Health 
Service  for  such  establishments,  and 
State  law.  In  the  event  of  conflict  or 
inconsistency  between  such  U.S.  Public 
Health  Service  recommendations  and 
the  requirements  of  State  law,  the 
former  shall  prevail. 

(c)  The  Executive  Director  shall  have 
the  right  to  inspect  such  establishments 
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at  reasonable  times  to  determine 
whether  the  establishment  is  being 
operated  in  accordance  with  the 
applicable  rules  and  regulations  and  in 
accordance  with  the  provisions  of  the 
permit. 

§  1004.9    Nuisances. 

The  creation  or  maintenance  of  a 
nuisance  within  the  Presidio  Trust  Area 
is  prohibited. 

§1004.10    Prospecting,  mining,  and 
mineral  leasing. 

Prospecting,  mining,  and  the  location 
of  mining  claims  imder  the  general 
mining  laws  and  leasing  under  the 
mineral  leasing  laws  are  prohibited  in 
the  Presidio  Trust  Area  except  as 
authorized  by  law. 

PART  1005-RIGHTS-OF-WAY 

Sec. 

1005.1  Definitions. 

1005.2  Issuance  of  rights-of-way. 

1005.3  Nature  of  interest  granted. 

1005.4  Unauthorized  occupancy. 

1005.5  Terms  and  conditions. 

1005.6  NonconstructioD,  abandonment  or 
nonuse. 

1005.7  Deviation  from  approved  right-of- 
way. 

1005.8  Order  of  cancellation. 

1005.9  Change  in  jurisdiction  over  lands. 

1005. 10  Transfer  of  right-of-way. 

1005. 1 1  Disposal  of  property  on 
termination  of  right-of-way. 

Authority:  Pub.  L.  104-333, 110  Stat.  4097 
(16  use.  460bb  note). 

i  1005.1    Definitions. 

The  following  terms  have  the 
following  meanings  as  used  in  this  part: 

Construction  work  means  any  and  all 
work,  whether  of  a  temporary  or 
permanent  nature,  done  in  the 
construction  of  the  project. 

Project  means  the  physical  structures 
in  connection  with  which  the  right-of- 
way  is  approved. 

Right-of-way  includes  license,  permit, 
or  easement,  as  the  case  may  be. 

f  1005.2    Issuance  of  rlght»4f-way. 

Rights-of-way  over  or  through  the 
Presidio  Trust  Area  will  be  issued  by 
the  Board  under  the  regulations  of  this 
part  on  such  terms  and  conditions 
(including  monetary  charges)  as  the 
Board  finds  to  be  in  the  public  interest, 
in  accordance  with  applicable  law,  and 
consistent  with  the  purposes  of  the 
Presidio  Trust  Act. 

$1005.3    Nature  of  Interest  granted. 

No  interest  granted  by  the  regulations 
in  this  part  shall  give  the  holder  thereof 
any  estate  of  any  kind  in  fee  in  the 
lands.  The  interest  granted  shall  consist 
of  an  easement,  license,  or  {>ermit  in 
accordance  with  the  terms  of  the 


applicable  statute;  no  interest  shall  be 
greater  than  a  permit  revocable  at  the 
discretion  of  the  Board  unless  an 
applicable  statute  provides  otherwise. 
Except  as  otherwise  provided  by  law,  no 
interest  granted  shall  give  the  grantee 
any  right  whatsoever  to  take  from  the 
Presidio  Trust  Area  any  material,  earth, 
or  stone  for  construction  or  other 
purpose,  but  stone  and  earth  necessarily 
removed  from  the  right-of-way  in  the 
construction  of  a  project  may  be  used 
elsewhere  along  the  same  right-of-way 
in  the  construction  of  the  same  project. 

§  1005.4    UnauttKKlzed  occupancy. 

Any  occupancy  or  use  of  the  lands  of 
the  Presidio  Trust  Area  without 
authority  will  subject  the  person 
occupying  or  using  the  land  to 
prosecution  and  liability  for  trespass. 

§  1 005.5   Terms  and  conditions. 

By  accepting  a  right-of-way,  the 
holder  thereof  agrees  and  consents  to 
comply  with  and  be  boimd  by  the 
following  terms  and  conditions,  except 
to  the  extent  that  the  instrument 
granting  the  right-of-way  expressly 
provides  otherwise: 

(a)  To  comply  with  Federal  and  State 
laws  applicable  to  the  project  for  which 
the  right-of-way  is  approved,  arid  to  the 
lands  which  are  included  in  the  right- 
of-way,  and  lawful  existing  regulations 
thereunder. 

(b)  To  prevent  or  minimize  damage  to 
the  Presidio  Trust  Area's  resources 
related  to  the  holder's  use  of  or 
activities  related  to  the  right-of-way, 
including  but  not  limited  to  restoration, 
landscaping,  and  disposal  of  brush  and 
other  refuse,  as  determined  by  and  at 
the  direction  of  the  Executive  Director. 

(c)  To  take  such  soil  and  resource 
conservation  and  protection  measures 
including  weed  control,  on  the  land 
covered  by  the  right-of-way  as 
determined  by  and  at  the  direction  of 
the  Executive  Director. 

(d)  To  do  everything  reasonably 
within  the  holder's  power,  both 
independently  and  on  request  of  any 
duly  authorized  representative  of  the 
Presidio  Trust  or  the  United  States,  to 
prevent  and  suppress  fires  on  or  near 
the  lands  to  be  occupied  imder  the 
right-of-way,  including  making  available 
such  construction  and  maintenance 
forces  as  may  be  reasonably  obtainable 
for  the  suppression  of  such  fires. 

(e)  To  build  and  repair  such  roads, 
fences,  and  trails  as  may  be  destroyed  or 
injured  by  construction  work  and  to 
build  and  maintain  necessary  and 
suitable  crossings  for  all  roads  and  trails 
that  intersect  the  works  constructed, 
maintained,  or  operated  under  the  right- 


of-way,  subject  to  the  approval  of  the 
Executive  EWrector. 

(f)  To  pay  the  Presidio  Trust  the  full 
value  for  all  damages  to  lands  in  the 
Presidio  Trust  Area  or  other  property  of 
or  administered  by  the  Presidio  Trust 
caused  by  the  holder  or  by  the  holder's 
employees,  contractors,  or  employees  of 
the  contractors,  and  to  indemnify  the 
Presidio  Trust  against  any  liability  for 
damages  to  Ufe,  person  or  property 
arising  from  the  occupancy  or  use  of  the 
lands  under  the  right-of-way;  except 
that  where  a  right-of-way  is  granted 
hereunder  to  a  State  or  other 
governmental  agency  whose  power  to 
assume  liability  by  agreement  is  limited 
by  law,  such  agency  shall  indemnify  the 
Presidio  Trust  as  provided  above  to  the 
extent  that  it  may  legally  do  so. 

(g)  To  refrain  bom  cutting  or 
destroying  any  timber  without  first 
obtaining  permission  from  the  Executive 
Director,  to  replace  in  kind  any  trees 
removed  or  reimburse  the  Trust  for  its 
costs  in  replacing  in  kind  any  trees 
removed;  and  to  notify  promptly  the 
Executive  Director  of  the  amoimt  of 
merchantable  timber,  if  any,  which  will 
be  cut,  removed,  or  destroyed  in  the 
construction  and  maintenance  of  the 
project,  and  to  pay  the  Presidio  Trust  in 
advance  of  construction  such  sum  of 
money  as  the  Executive  Director  may 
determine  to  be  the  full  stumpage  value 
of  the  timber  to  be  so  cut.  removed,  or 
destroyed. 

(h)  To  comply  with  such  other 
specified  conditions,  within  the  scope 
of  the  applicable  statute  and  lawful 
regulations  thereimder,  with  respect  to 
the  occupancy  and  use  of  the  lands  as 
may  be  found  by  the  Board  to  be 
necessary  as  a  condition  to  the  approval 
of  the  right-of-way  in  order  to  render  its 
use  compatible  with  the  public  interest. 

(i)  That  upon  revocation  or 
termination  of  the  right-of-way,  unless 
the  requirement  is  waived  in  writing  by 
the  Executive  Director,  the  holder  shall, 
so  far  as  it  is  reasonably  possible  to  do 
so,  restore  the  land  to  its  original 
condition  to  the  entire  satisbction  of  the 
Executive  Director. 

(j)  That  the  holder  shall  at  all  times 
keep  the  Executive  Director  informed  of 
his  address,  and,  in  case  of  corporations, 
of  the  address  of  its  principal  place  of 
business  and  of  the  names  and 
addresses  of  its  principal  officers. 

(k)  That  in  the  construction, 
operation,  and  maintenance  of  the 
project,  the  holder  shall  not 
discriminate  against  any  employee  or 
applicant  for  employment  because  of 
race,  creed,  color,  ancestry,  sex,  age, 
disabling  condition,  national  origin,  or 
sexual  orientation  and  shall  require  an 
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identical  provision  to  be  included  in  all 
subcontracts. 

(1)  That  the  allowance  of  the  right-of- 
way  shall  be  subject  to  the  express 
condition  that  the  exercise  thereof  will 
not  unduly  interfere  with  the 
management  and  administration  by  the 
Presidio  Trust  or  the  United  States  of 
the  lands  affected  thereby,  and  that  the 
holder  agrees  and  consents  to  the 
occupancy  and  use  by  the  Presidio  Trust 
and  the  United  States,  and  their 
grantees,  permittees,  or  lessees  of  any 
part  of  the  right-of-way  not  actually 
occupied  or  required  by  the  project,  or 
the  full  and  safe  utilization  thereof,  for 
operations  incident  to  such 
management,  administration,  or 
disposal. 

(m)  That  the  right-of-way  herein 
granted  shall  be  subject  to  the  express 
covenant  that  it  will  be  modified, 
adapted,  or  discontinued  if  found  by  the 
Board  to  be  necessary,  without  liability 
or  expense  to  the  Presidio  Trust  or  the 
United  States,  so  as  not  to  conflict  with 
the  use  and  occupancy  of  the  land  for 
any  authorized  works  which  may  be 
hereafter  constructed  thereon  imder  the 
authority  of  the  Presidio  Trust  or  the 
United  States. 

§  1006.6    Nonconstructlon,  abandonment 
or  nonusa. 

Unless  otherwise  provided  by  law, 
rights-of-way  are  subject  to  cancellation 
by  the  Board  for  failure  to  construct 
within  the  period  allowed  under  the 
terms  of  the  issuance  of  the  right-of-way 
and  for  abandonment  or  nonuse. 

S  1005.7    Daviation  from  approved  right-of- 
way. 

No  deviation  from  the  location  of  an 
approved  right-of-way  shall  be 
undertaken  without  the  prior  written 
approval  of  the  Executive  Director.  The 
Executive  Director  may  require  that  the 
Board  approve  the  deviation  where  in 
the  Executive  Director's  judgment  the 
deviation  is  substantial. 

$  1005.8    Order  of  cancellation. 

All  rights-of-way  issued  pursuant  to 
this  part  shall  be  subject  to  cancellation 
for  the  violation  of  any  of  the  provisions 
of  this  part  applicable  thereto,  or  for  the 
violation  of  the  terms  or  conditions  of 
the  right-of-way,  at  the  discretion  of  the 
Board.  No  right-of-way  shall  be  deemed 
to  be  cancelled  except  on  the  issuance 
of  a  specific  order  of  cancellation, 
which  order  shall  be  published  in  the 
Federal  Register. 

§  1 005.9    Changa  in  juriadlction  over  lands. 

A  change  in  jurisdiction  over  the 
lands  in  the  Presidio  from  one  Federal 
agency  to  another  will  not  cancel  a 
right-of-way  involving  such  lands.  It 


will  however,  change  the  administrative 
jurisdiction  over  the  right-of-way  or  part 
thereof  affected  by  the  change  in 
jurisdiction. 

§  1 005. 1 0    Transfer  of  right-of-way. 

No  transfer  of  any  right-of-way  will  be 
recognized  unless  and  until  it  is  first 
approved  in  writing  by  the  Board. 

§1005.11    Disposal  of  property  on 
termination  of  right-of'way. 

Upon  the  termination  of  a  right-of- 
way  by  expiration  or  by  prior 
cancellation,  in  the  absence  of  any 
agreement  to  the  contrary,  if  all  monies 
due  the  Presidio  Trust  thereunder  have 
been  paid,  the  holder  of  the  right-of-way 
will  be  allowed  60  days  or  such 
additional  time  as  may  be  granted  by  the 
Executive  Director  in  which  to  remove 
from  the  right-of-way  all  property  or 
improvements  of  any  kind,  other  than  a 
road  and  usable  improvements  to  a 
road,  placed  thereon  by  him;  but  if  not 
removed  within  the  time  allowed,  all 
such  property  and  improvements  shall 
become  the  property  of  the  Presidio 
Trust,  without  any  compensation  owed 
therefore.  No  claim  for  damages  against 
the  Presidio  Trust  or  its  employees, 
directors,  officers,  or  agents  shall  arise 
or  be  made  on  account  of  such  removal 
and  restoration  work. 

PART  1006— PRESIDIO  TRUST 
SYMBOLS 

Sec. 

1006.1  Definitions. 

1006.2  Applicability. 

1006.3  Uses. 

1006.4  Power  to  revoke. 

1006.5  Penalties. 

Authority:  Pub.  L  104-333, 110  Stat.  4097 
(16  U.S,C.  460bb  note). 

§  1006.1    Definitions. 

The  term  Presidio  Tmst  symbol,  as 
used  in  this  part,  refers  to: 

(a)  any  official  symbol,  insignia, 
trademark  or  service  mark  of  the 
Presidio  Trust  designated  as  such  by 
action  of  the  Board,  with  notice 
published  in  the  Federal  Register;  and 

(b)  the  words  "Presidio"  and  "Trust" 
when  used  together  and/or  in 
conjunction  with  other  words. 

§1006.2    Applicability. 

The  regulations  contained  in  this  part 
shall  apply  to  the  fullest  extent  of  the 
jurisdiction  of  the  United  States. 

§1006.3    Uses. 

(a)  All  reproduction  and  use  of 
Presidio  Trust  symbols  by  any  entity 
other  than  the  Presidio  Trust  are 
prohibited,  except  as  provided  in  these 
regulations. 


(b)  The  Board  may  license  or 
otherwise  permit  the  reproduction  and 
use  of  one  or  more  Presidio  Trust 
symbols,  with  or  without  charge,  for 
uses  that  are  consistent  with  the 
purposes  of  the  Presidio  Trust  Act. 

§  1 006.4    Power  to  revoke. 

Permission  granted  under  this  part  by 
the  Board  may  be  rescinded  by  the 
Board  at  any  time  upon  a  finding  that 
the  use  of  the  Presidio  Trust  symbol  or 
symbols  involved  is  inconsistent  with 
the  purposes  of  the  Presidio  Trust  Act, 
or  for  disregard  of  any  limitations  or 
terms  contained  in  the  applicable 
licenses  or  permits. 

§1006.5    Penanies. 

Whoever  reproduces  or  uses  any 
Presidio  Trust  symbol  in  violation  of  the 
regulations  of  this  part  shall  be  subject 
to  the  penalties  prescribed  in  18  U.S.C. 
701. 

PART  1007— REQUESTS  UNDER  THE 
FREEDOM  OF  INFORMATION  ACT 

Sec. 

1007.1  Purpose  and  scope. 

1007.2  Records  available. 

1007.3  Requests  for  records. 

1007.4  Preliminary  processing  of  requests. 

1007.5  Action  on  initial  requests. 

1007.6  Time  limits  for  processing  initial 
requests. 

1007.7  Appeals. 

1007.8  Action  on  appeals. 

1007.9  Fees. 

1007.10  Waiver  of  fees. 

Authority:  Pub.  L.  104-333, 110  Stat.  4097 
(16  U.S.C.  460bb  note);  5  U.S.C  552. 

§1007.1    Purpose  and  scope. 

(a)  This  part  contains  the  procedures 
for  submission  to  and  consideration  by 
the  Presidio  Trust  of  requests  for  records 
under  the  Freedom  of  Information  Act, 

5  U.S.C.  552. 

(b)  Before  invoking  the  formal 
procediu^s  set  out  below,  persons 
seeking  records  from  the  Presidio  Trust 
may  find  it  useful  to  consult  with  the 
Presidio  Trust's  FOIA  Officer,  who  can 
be  reached  at  Presidio  Trust,  P.O.  Box 
29052.  San  Francisco,  CA  94129-0052, 
Telephone:  (415)  561-5300. 

(c)  The  procedures  in  this  part  do  not 
apply  to: 

(1)  Records  published  in  the  Federal 
Register,  the  Bylaws  of  the  Presidio 
Trust,  statements  of  policy  and 
interpretations,  and  other  materials  that 
have  been  published  by  the  Presidio 
Trust  on  its  internet  website  (http:// 
www.presidiotrust.gov)  or  are  routinely 
made  available  for  inspection  and 
cop)ring. 

(2)  Records  or  information  compiled 
for  law  enforcement  purposes  and 
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covered  by  the  disclosure  exemption 
described  in  §  1007.2(c)(7)  if: 

(i)  The  investigation  or  proceeding 
involves  a  possible  violation  of  criminal 
law;  and 

(ii)  There  is  reason  to  believe  that: 

(A)  The  subject  of  the  investigation  or 
proceeding  is  not  aware  of  its  pendency, 
and 

(B)  Disclosure  of  the  existence  of  the 
records  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 

(3)  Informant  records  maintained  by 
the  United  States  Park  Police  under  an 
informant's  name  or  personal  identifier, 
if  requested  by  a  third  party  according 
to  the  informant's  name  or  personal 
identifier,  unless  the  informant's  status 
as  an  informant  has  been  officially 
confirmed. 

§1007.2    Records  avaliabte. 

(a)  Policy.  It  is  the  policy  of  the 
Presidio  Trust  to  make  its  records 
available  to  the  public  to  the  greatest 
extent  possible  consistent  with  the 
purposes  of  the  Presidio  Trust  Act  and 
the  Freedom  of  Information  Act. 

(b)  Statutory  disclosure  requirement. 
FOIA  requires  that  the  Presidio  Trust, 
on  a  request  frt>m  a  member  of  the 
public  submitted  in  accordance  with  the 
procedures  in  this  part,  make  requested 
records  available  for  inspection  and 
copying. 

(c)  Statutory  exemptions.  Exempted 
from  FOIA's  statutory  disclosure 
requirement  are  matters  that  are: 

(l)(i)  Specifically  authorized  under 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and 

(ii)  Are  in  fact  properly  classified 
pursuant  to  such  Executive  order; 

(2)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency; 

(3)  Specifically  exempted  from 
disclosure  by  statute  (other  than  the 
Privacy  Act),  provided  that  such  statute: 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  ta  leave  no  discretion  on  the 
issue,  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  vtdthheld; 

(4)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential: 

(5)  Inter-agency  or  intra-agency 
memorandums  or  letters  which  would 
not  be  available  by  law  to  a  party  other 
than  an  agency  in  litigation  with  the 
agency; 

(6)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 


(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(i]  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings, 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  or  an  impartial  adjudication, 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy, 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source, 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  draunvention  of  the  law,  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual; 

Cs)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions;  or 

(9)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(d)  Decisions  on  requests.  It  is  the 
policy  of  the  Presidio  Trust  to  withhold 
information  falling  within  an  exemption 
only  if: 

(1)  Disclosure  is  prohibited  by  statute 
or  Executive  order  or 

(2)  Sound  grounds  exist  for  invocation 
of  the  exemption. 

(e)  Disclosure  of  reasonably 
segregable  nonexempt  material.  If  a 
requested  record  contains  material 
covered  by  an  exemption  and  material 
that  is  not  exempt,  and  it  is  determined 
under  the  procedures  in  this  part  to 
withhold  the  exempt  material,  any 
reasonably  segregable  nonexempt 
material  shall  be  separated  from  the 
exempt  material  and  released.  In  such 
circumstances,  the  records  disclosed  in 
part  shall  be  marked  or  annotated  to 
show  both  the  amount  and  the  location 
of  the  information  deleted  wherever 
practicable. 

§  1 007.3    Requests  for  records. 

(a)  Submission  of  requests.  A  request 
to  inspect  or  copy  records  shall  be 


submitted  to  the  Presidio  Trust's  FOIA 
Officer  at  P.O.  Box  29052,  San 
Francisco,  CA  94129-0052. 

(b)  Form  of  requests.  (1)  Requests 
under  this  part  shall  be  in  writing  and 
must  specifically  invoke  FOLA. 

(2)  A  request  must  reasonably 
describe  the  records  requested.  A 
request  reasonably  describes  the  records 
requested  if  it  will  enable  an  employee 
of  the  Presidio  Trust  familiar  with  the 
subject  area  of  the  request  to  locate  the 
record  with  a  reasonable  amount  of 
effort.  If  such  information  is  available, 
the  request  should  identify  the  subject 
matter  of  the  record,  the  date  when  it 
was  made,  the  place  where  it  was  made, 
the  person  or  office  that  made  it,  the 
present  custodian  of  the  record,  and  any 
other  information  that  will  assist  in 
locating  the  requested  record.  If  the 
request  involves  a  matter  known  by  the 
requester  to  be  in  litigation,  the  request 
should  also  state  the  case  name  and 
court  hearing  the  case. 

(3)(i)  A  request  shall: 

(A)  Specify  the  fee  category 
(commercial  use,  educational 
institution,  noncommercial  scientific 
institution,  news  media,  or  other,  as 
defined  in  §  1007.9  of  this  chapter)  in 
which  the  requester  claims  the  request 
to  fall  and  the  basis  of  this  claim  and 

(B)  State  the  maximum  amount  of  fees 
that  the  requester  is  willing  to  pay  or 
include  a  request  for  a  fee  waiver. 

(ii)  Requesters  are  advised  that,  under 
§  1007.9  (f),  (g)  and  (h),  the  time  for 
responding  to  requests  may  be  delayed: 

(A)  If  a  requester  has  not  sufficiently 
identified  the  fee  category  applicable  to 
the  request, 

(B)  If  a  requester  has  not  stated  a 
willingness  to  pay  fees  as  high  as 
anticipated  by  the  Presidio  Trust  or 

(C)  If  a  fee  waiver  request  is  denied 
and  the  requester  has  not  included  an 
alternative  statement  of  willingness  to 
pay  fees  as  high  as  anticipated  by  the 
Presidio  Trust. 

(4)  A  request  seeking  a  fee  waiver 
shall,  to  the  extent  possible,  address 
why  the  requester  believes  that  the 
criteria  for  fee  waivers  set  out  in 

§  1007.10  are  met. 

(5)  To  ensure  expeditious  handling, 
requests  should  be  prominently  marked, 
both  the  envelope  and  on  the  face  of  the 
request,  with  the  legend  "FREEDOM  OF 
INFORMATION  REQUEST.  " 

(c)  Creation  of  records.  A  request  may 
seek  only  records  that  are  in  existence 
at  the  time  the  request  is  received.  A 
request  may  not  seek  records  that  come 
into  existence  after  the  date  on  which  it 
is  received  and  may  not  require  that 
new  records  be  created  in  response  to 
the  request  by,  for  example,  combining 
or  compiling  selected  items  &t>m 


50046  Federal  Register /Vol.  63.  No.  181 /Friday,  September  18,  1998  /  Proposed  Rules 


manual  Rles,  preparing  a  new  computer 
program,  or  calculating  proportions, 
percentages,  frequency  distributions, 
trends  or  comparisons.  In  those 
instances  where  the  Presidio  Trust 
determines  that  creating  a  new  record 
will  be  less  burdensome  than  disclosing 
large  volumes  of  unassembled  material, 
the  Presidio  Trust  may,  in  its  discretion, 
agree  to  creation  of  a  new  record  as  an 
alternative  to  disclosing  existing 
records. 

§1007.4    Preliminary  processing  of 
requests. 

(a)  Scope  of  requests.  Unless  a  request 
clearly  specifies  otherwise,  requests  to 
the  Presidio  Trust  may  be  presumed  to 
seek  only  records  of  the  Presidio  Trust. 

(b)  Records  of  other  departments  and 
agencies.  (1)  If  a  requested  record  in  the 
possession  of  the  Presidio  Trust 
originated  with  another  Federal 
department  or  agency,  the  request  shall 
be  referred  to  that  agency  unless: 

(i)  The  record  is  of  primary  interest  to 
the  Presidio  Trust,"tor  example,  because 
it  was  developed  or  prepared  pursuant 
to  Presidio  Trust  regulations  or  request, 

(ii)  The  Presidio  Trust  is  in  a  better 
position  than  the  originating  agency  to 
assess  whether  the  record  is  exempt 
from  disclosure,  or 

(iii)  The  originating  agency  is  not 
subject  to  FOIA. 

(2)  A  request  for  documents  that  were 
classified  by  another  agency  shall  be 
referred  to  that  agency. 

(c)  Consultation  with  submitters  of 
commercial  and  financial  information. 
(1)  If  a  request  seeks  a  record  containing 
trade  secrets  or  commercial  or  financial 
information  submitted  by  a  person 
outside  of  the  Federal  government,  the 
Presidio  Trust  shall  provide  the 
submitter  with  notice  of  the  request 
whenever: 

(i)  The  submitter  has  made  a  good 
faith  designation  of  the  information  as 
commercially  or  financially  sensitive,  or 

(ii)  The  Presidio  Trust  has  reason  to 
believe  that  disclosure  of  the 
information  may  result  in  commercial  or 
financial  injury  to  the  submitter. 

(2)  Where  notification  of  a 
voluminous  number  of  submitters  is 
required,  such  notification  may  be 
accomplished  by  posting  or  publishing 
the  notice  in  a  place  reasonably 
calculated  to  accomplish  notification. 

(3)  The  notice  to  the  submitter  shall 
afford  the  submitter  a  reasonable  period 
within  which  to  provide  a  detailed 
statement  of  any  objection  to  disclosure. 
The  submitter's  statement  shall  explain 
the  basis  on  which  the  information  is 
claimed  to  be  exempt  under  FOIA, 
including  a  specification  of  any  claim  of 
competitive  or  other  business  harm  that 


would  result  from  disclosure.  The 
statement  shall  also  include  a 
certification  that  the  information  is 
confidential,  has  not  been  disclosed  to 
the  public  by  the  submitter,  and  is  not 
routinely  available  to  the  public  from 
other  sources. 

(4)  If  a  submitter's  statement  cannot 
be  obtained  within  the  time  limit  for 
processing  the  request  under  §  1007.6, 
the  requester  shall  be  notified  of  the 
delay  as  provided  in  §  1007.6(0- 

(5)  Notification  to  a  submitter  is  not 
required  if: 

(i)  The  Presidio  Trust  determines, 
prior  to  giving  notice,  that  the  request 
for  the  record  should  be  denied; 

(ii)  The  information  has  previously 
been  lawfully  published  or  officially 
made  available  to  the  public; 

(iii)  Disclosure  is  required  by  a  statute 
(other  than  FOIA)  or  regulation  (other 
than  this  part); 

(iv)  Disclosure  is  clearly  prohibited  by 
a  statute,  as  described  in  §  1007.2(c)(3); 

(v)  The  information  was  not 
designated  by  the  submitter  as 
confidential  when  it  was  submitted,  or 
a  reasonable  time  thereafter,  if  the 
submitter  was  specifically  afforded  an 
opportunity  to  make  such  a  designation; 
however,  a  submitter  will  be  notified  of 
a  request  for  information  that  was  not 
designated  as  confidential  at  the  time  of 
submission,  or  a  reasonable  time 
thereafter,  if  there  is  substantial  reason 
to  believe  that  disclosure  of  the 
information  would  result  in  competitive 
harm. 

(vi)  The  designation  of  confidentiality 
made  by  the  submitter  is  obviously 
frivolous;  or 

(vii)  The  information  was  submitted 
to  the  Presidio  Trust  more  than  10  years 
prior  to  the  date  of  the  request,  unless 
the  Presidio  Trust  has  reason  to  believe 
that  it  continues  to  be  confidential. 

(6)  If  a  requester  brings  suit  to  compel 
disclosure  of  information,  the  submitter 
of  the  information  will  be  promptly 
notified. 

§  1007.5    Action  on  initial  requests. 

(a)  Authority.  (1)  Requests  shall  be 
decided  by  the  FOIA  Officer. 

(2)  A  decision  to  withhold  a  requested 
record,  to  release  a  record  that  is  exempt 
from  disclosure,  or  to  deny  a  fee  waiver 
shall  be  made  only  after  consultation 
with  the  General  Counsel. 

(b)  Form  of  grant.  (1)  When  a 
requested  record  has  been  determined  to 
be  available,  the  FOIA  Officer  shall 
notify  the  requester  as  to  when  and 
where  the  record  is  available  for 
inspection  or,  as  the  case  may  be,  when 
and  how  copies  will  be  provided.  If  fees 
are  due,  the  FOIA  Officer  shall  state  the 
amount  of  fees  due  and  the  procedures 
for  pajmient.  as  described  in  §  1007.9. 


(2)  The  FOIA  Officer  shall  honor  a 
requester's  specified  preference  of  form 
or  format  of  disclosure  (e.g..  paper, 
microform,  audiovisual  materials,  or 
electronic  records)  if  the  record  is 
readily  available  to  the  Presidio  Trust  in 
the  requested  form  or  format  or  if  the 
record  is  reproducible  by  the  Presidio 
Trust  with  reasonable  efforts  in  the 
requested  form  or  format. 

(3)  If  a  requested  record  (or  portion 
thereof)  is  being  made  available  over  the 
objections  of  a  submitter  made  in 
accordance  with  §  1007.4(c).  both  the 
requester  and  the  submitter  shall  be 
notified  of  the  decision.  The  notice  to 
the  submitter  (a  copy  of  which  shall  be 
made  available  to  the  requester)  shall  be 
forwarded  a  reasonable  number  of  days 
prior  to  the  date  on  which  disclosure  is 
to  be  made  and  shall  include: 

(i)  A  statement  of  the  reasons  why  the 
submitter's  objections  were  not 
sustained; 

(ii)  A  specification  of  the  portions  of 
the  record  to  be  disclosed,  if  the 
submitter's  objections  were  sustained  in 
part;  and 

(iii)  A  specified  disclosure  date. 

(4)  If  a  claim  of  confidentiality  has 
been  found  frivolous  in  accordance  with 
§  1007.4(c){5)(vi)  and  a  determination  is 
made  to  release  the  information  without 
consultation  with  the  submitter,  the 
submitter  of  the  information  shall  be 
notified  of  the  decision  and  the  reasons 
therefor  a  reasonable  number  of  days 
prior  to  the  date  on  which  disclosure  is 
to  be  made. 

(c)  Form  of  denial.  (1)  A  decision 
withholding  a  requested  record  shall  be 
in  writing  and  shall  include: 

(i)  A  listing  of  the  names  and  titles  or 
positions  of  each  person  responsible  for 
the  denial; 

(ii)  A  reference  to  the  specific 
exemption  or  exemptions  authorizing 
the  withholding; 

(iii)  If  neither  a  statute  nor  an 
Executive  order  requires  withholding, 
the  sound  ground  for  withholding; 

(iv)  An  estimate  of  the  volume  of 
records  or  information  withheld,  in 
number  of  pages  or  in  some  other 
reasonable  form  of  estimation.  This 
estimate  does  not  need  to  be  provided 
if  the  volume  is  otherwise  indicated 
through  deletions  on  records  disclosed 
in  part,  or  if  providing  an  estimate 
would  harm  an  interest  protected  by  an 
applicable  exemption;  and 

(v)^  A  statement  that  the  denial  may  be 
appealed  and  a  reference  to  the 
procedures  in  §  1007.7  for  appeal. 

(2)  A  decision  denying  a  request  for 
failure  to  reasonably  describe  requested 
records  or  for  other  proceduiral 
deficiency  or  because  requested  records 
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cannot  be  located  shall  be  in  writing 
and  shall  include: 

(i)  A  description  of  the  basis  of  the 
decision; 

(ii)  A  list  of  the  names  and  titles  or 
positions  of  each  person  responsible; 
and 

(iii)  A  statement  that  the  matter  may 
be  appealed  and  a  reference  to  the 
procedures  in  §  1007.7  for  appeal. 

(d)  Expedited  processing.  (1)  Requests 
and  appeals  will  be  taken  out  of  order 
and  given  expedited  treatment 
whenever  it  is  determined  by  the  FOIA 
Officer  that  they  involve: 

(i)  Circumstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual;  or 

(ii)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  federal 
government  activity,  if  made  by  a 
person  primarily  engaged  in 
disseminating  information. 

(2)  A  request  for  expedited  processing 
may  be  made  at  the  time  of  the  initial 
request  for  records  or  at  any  later  time. 

(3)  A  requester  who  seeks  expedited 
processing  must  submit  a  statement, 
certified  to  be  true  and  correct  to  the 
best  of  that  person's  knowledge  and 
belief,  explaining  in  detail  the  basis  for 
requesting  expedited  processing. 

(4)  Within  ten  calendar  days  of 
receiving  of  a  request  for  expedited 
processing,  the  FOIA  Officer  shall 
decide  whether  to  grant  it  and  shall 
notify  the  requester  of  the  decision.  If  a 
request  for  expedited  processing  is 
granted,  the  request  shall  be  given 
priority  and  shall  be  processed  as  soon 
as  practicable.  If  a  request  for  expedited 
processing  is  denied,  any  appeal  of  that 
decision  shall  be  acted  on 
expeditiously. 

$  1007.6    Time  limits  for  processing  initial 
requests. 

(a)  Basic  limit.  Requests  for  records 
shall  be  processed  promptly.  A 
determination  whether  to  grant  or  deny 
a  request  shall  be  made  within  20 
working  days  after  receipt  of  a  request. 
This  determination  shall  be 
commimicated  immediately  to  the 
requester. 

(d)  Running  of  basic  time  limit.  (1) 
The  20  working  day  time  limit  begins  to 
nm  when  a  request  meeting  the 
requirements  of  §  1007.3(b)  is  received 
at  the  Presidio  Trust. 

(2)  The  running  of  the  basic  time  limit 
may  be  delayed  or  tolled  as  explained 
in  §  1007.9  (f),  (g)  and  (h)  if  a  requester: 

(i)  Has  not  stated  a  willingness  to  pay 
fees  as  high  as  are  anticipated  and  has 
not  sought  and  been  granted  a  fiill  fiee 
waiver,  or 


(ii)  Has  not  made  a  required  advance 
payment. 

(c)  Extensions  of  time.  In  the 
following  unusual  circvunstances,  the 
time  limit  for  acting  on  an  initial  request 
may  be  extended  to  the  extent 
reasonably  necessary  to  the  proper 
processing  of  the  request,  but  in  no  case 
may  the  time  limit  b«  extended  by  more 
than  20  working  days: 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from  facilities  or 
other  establishments  that  are  separate 
&t>m  the  main  office  of  the  Presidio 
Trust; 

(2)  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
demanded  in  a  single  reouest;  or 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request. 

(d)  Notice  of  extension.  A  requester 
shall  be  notified  in  writing  of  an 
extension  under  paragraph  (c)  of  this 
section.  The  notice  shall  state  the  reason 
for  the  extension  and  the  date  on  which 
a  determination  on  the  request  is 
expected  to  be  made. 

(e)  Treatment  of  delay  as  denial.  If  no 
determination  has  been  reached  at  the 
end  of  the  20  working  day  period  for 
deciding  an  initial  request,  or  an 
extension  thereof  under  §  1007.6(c),  the 
requester  may  deem  the  request  denied 
and  may  exercise  a  right  of  appeal  in 
accordance  with  §  1007.7. 

(f)  Notice  of  delay.  When  a 
determination  catmot  be  reached  within 
the  time  limit,  or  extension  thereof,  the 
requester  shall  be  notified  of  the  reason 
for  the  delay,  of  the  date  on  which  a 
determination  may  be  expected,  and  of 
the  right  to  treat  the  delay  as  a  denial 
for  purposes  of  appeal,  including  a 
reference  to  the  procedures  for  filing  an 
appeal  in  §  1007.7. 

§1007.7    Appeals. 

(a)  Right  of  appeal.  A  requester  may 
appeal  to  the  Executive  Director  when: 

U)  Records  have  been  withheld, 

(2)  A  request  has  been  denied  for 
failure  to  describe  requested  records  or 
for  other  procedural  deficiency  or 
because  requested  records  caimot  be 
located, 

(3)  A  fee  waiver  has  been  denied, 

(4)  A  request  has  not  been  decided 
within  the  time  limits  provided  in 
§1007.6;  or 

(5)  A  request  for  expedited  processing 
under  §  1007.5(d)  has  been  denied. 

(b)  Time  for  appeal.  An  appeal  must 
be  received  at  the  office  of  the  Presidio 
Trust  no  later  than  20  working  days 
after  the  date  of  the  initial  denial,  in  the 


case  of  a  denial  of  an  entire  request,  or 
20  working  days  after  records  have  been 
made  available,  in  the  case  of  a  partial 
denial. 

(c)  Form  of  appeal.  (1)  An  appeal 
shall  be  initiated  by  filing  a  written 
notice  of  appeal.  The  notice  shall  be 
accompanied  by  copies  of  the  original 
request  and  the  initial  denial  and 
sliould,  in  order  to  expedite  the 
appellate  process  and  give  the  requester 
an  opportunity  to  present  his  or  her 
arguments,  contain  a  brief  statement  of 
the  reasons  why  the  requester  believes 
the  initial  denial  to  have  been  in  error. 

(2)  The  appeal  shall  be  addressed  to 
the  Executive  Director,  Presidio  Trust, 
P.O.  Box  29052,  San  Francisco,  CA 
94129-0052. 

(3)  To  expedite  processing,  both  the 
envelope  containing  a  notice  of  appeal 
and  the  face  of  the  notice  should  bear 
the  legend  "FREEDOM  OF 
INFORMATION  APPEAL." 


§1007.8    Action  on  j 

(a)  Authority.  Appeals  shall  be 
decided  by  the  Executive  Director  after 
consultation  with  the  FOIA  Officer  and 
the  General  Counsel. 

(b)  Time  limit.  A  final  determination 
shall  be  made  within  20  working  days 
after  receipt  of  an  appeal  meeting  the 
requirements  of  §  1007.7(c). 

(c)  Extensions  of  time.  (1)  If  the  time 
limit  for  responding  to  the  initial 
request  for  a  record  was  not  extended 
imder  the  provisions  of  §  1007.6(c)  or 
was  extended  for  fewer  than  10  working 
days,  the  time  for  processing  of  the 
appeal  may  be  extended  to  the  extent 
reasonably  necessary  to  the  proper 
processing  of  the  appeal,  but  in  no  event 
may  the  extension,  when  taken  together 
with  any  extension  made  during 
processing  of  the  initial  request,  result 
in  an  aggregate  extension  with  respect  to 
any  one  request  of  more  than  10 
working  days.  The  time  for  processing 
of  an  appeal  may  be  extended  only  if 
one  or  more  of  the  unusual 
circumstances  listed  in  §  1007.6(c) 
requires  an  extension. 

(2)  The  appellant  shall  be  advised  in 
writing  of  the  reasons  for  the  extension 
and  the  date  on  which  a  final 
determination  on  the  appeal  is  expected 
to  be  dispatched. 

(3)  If  no  determination  on  the  appeal 
has  been  reached  at  the  end  of  the  20 
working  day  period,  or  the  extension 
thereof,  the  requester  is  deemed  to  have 
exhausted  his  administrative  remedies, 
giving  rise  to  a  right  of  review  in  the 
United  States  District  Court  for  the 
Northern  District  of  CaUfomia,  as 
specified  in  5  U.S.C.  552(a)(4). 

(4)  When  no  determination  can  be 
reached  within  the  applicable  time 
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limit,  the  appeal  will  nevertheless 
continue  to  be  processed.  On  expiration 
of  the  time  limit,  the  requester  shall  be 
informed  of  the  reason  for  the  delay,  of 
the  date  on  which  a  determination  may 
be  reached  to  be  dispatched  and  of  the 
right  to  seek  judicial  review. 

(d)  Form  of  decision.  (1)  The  final 
determination  on  an  appeal  shall  be  in 
writing  and  shall  state  the  basis  for  the 
determination.  If  the  determination  is  to 
release  the  requested  records  or  portions 
thereof,  the  FOIA  Officer  shall 
immediately  make  the  records  available. 
If  the  determination  upholds  in  whole 
or  part  the  initial  denial  of  a  request  for 
records,  the  determination  shall  advise 
the  requester  of  the  right  to  obtain 
judicial  review  in  the  U.S.  District  Court 
for  the  Northern  District  of  California 
and  shall  set  forth  the  names  and  titles 
or  positions  of  each  person  responsible 
for  the  denial. 

(2)  If  a  requested  record  (or  portion 
thereof)  is  being  made  available  over  the 
objections  of  a  submitter  made  in 
accordance  with  §  1007.4(c),  the 
submitter  shall  be  provided  notice  as 
described  in  §  1007.5(b)(3). 

§1007.9    Fms. 

(a)  Policy.  (1)  Unless  waived  pursuant 
to  the  provisions  of  §  1007.10,  fees  for 
responding  to  FOIA  requests  shall  be 
charged  in  accordance  with  the 
provisions  of  this  section  and  the 
current  schedule  of  charges  determined 
by  the  Board  and  published  in  the 
compendium  provided  under  §  1001.7 
of  this  chapter. 

(2)  Fees  shall  not  be  charged  if  the 
total  amount  chargeable  does  not  exceed 
the  costs  of  collecting  the  fee.  The  Trust 
shall  periodically  determine  the  cost  of 
collecting  a  fee  and  publish  such 
amount  in  the  compendium  provided 
under  §  1001.7  of  this  chapter. 

(3)  Where  there  is  a  reasonable  basis 
to  conclude  that  a  requester  or  group  of 
requesters  acting  in  concert  has  divided 
a  request  into  a  series  of  requests  on  a 
single  subject  or  related  subjects  to 
avoid  assessment  of  fees,  the  requests 
may  be  aggregated  and  fees  charged 
accordingly. 

(4)  Fees  shall  be  charged  to  recover 
the  full  costs  of  providing  such  services 
as  certifying  that  records  are  true  copies 
or  sending  records  by  a  method  other 
than  regular  mail,  whan  the  Trust  elects 
to  provide  such  services. 

(5)  The  following  definitions  shall 
apply  to  this  part: 

(i)  The  term  search  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request,  including  page- 
by-page  or  line-by-line  identification  of 
material  within  docimients  or  databases. 
Searches  shall  be  undertaken  in  the 


most  efficient  and  least  expensive 
manner  possible,  consistent  with  the 
Presidio  Trust's  obligations  under  FOIA 
and  other  applicable  laws. 

(ii)  The  term  duplication  refers  to  the 
process  of  making  a  copy  of  a  record 
necessary  to  respond  to  a  FOIA  request. 
Such  copies  can  take  the  form  of  paper 
copy,  microform,  audio-visual  materials, 
or  machine-readable  documentation 
(e.g.,  magnetic  tape  or  disk),  among 
others.  The  copy  provided  shall  be  in  a 
form  that  is  reasonably  usable  by 
requesters. 

(iii)  A  commercial  use  request  is  a 
request  from  or  on  behalf  of  a  person 
who  seeks  information  for  a  use  or 
purpose  that  further  the  commercial, 
trade,  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  The  intended  use  of 
records  may  be  determined  on  the  basis 
of  information  submitted  by  a  requester 
and  from  reasonable  inferences  based  on 
the  identity  of  the  requester  and  any 
other  available  information. 

(iv)  An  educational  institution  is  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  or  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(v)  A  noncommercial  scientific 
institution  is  an  institution  that  is  not 
operated  for  commerce,  trade  or  profit 
and  that  is  operated  solely  for  the 
purpose  of  conducting  scientific 
research  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(vi)  A  representative  of  the  news 
media  is  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  The  term  "news"  means 
information  that  is  about  current  events 
or  that  is  (or  would  be)  of  current 
interest  to  the  public.  Examples  of  news 
media  entities  include,  but  are  not 
limited  to,  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  in 
those  instances  when  they  can  qualify ' 
as  disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public.  As 
traditional  methods  of  news  delivery 
evolve  (e.g.,  electronic  dissemination  of 
newspapers  through 
telecommunications  services),  such 
alternative  media  would  be  included  in 
this  category.  Free-lance  journalists  may 
be  considered  representatives  of  the 
news  media  if  they  demonstrate  a  solid 
basis  for  expecting  publication  through 


a  news  organization,  even  though  not 
actually  employed  by  it.  A  publication 
contract  or  past  record  of  publication,  or 
evidence  of  a  specific  free-lance    ■ 
assignment  from  a  news  organization 
may  indicate  a  solid  basis  for  expecting 
publication. 

(b)  Commercial  use  requests.  (1)  A 
requester  seeking  records  for 
commercial  use  shall  be  charged  fees  for 
costs  incurred  in  document  search  and 
review  (even  if  the  search  and  review 
fails  to  locate  records  that  are  not 
exempt  from  disclosure)  and 
duplication. 

(2)  A  commercial  use  requester  may 
not  be  charged  fees  for  time  spent 
resolving  legal  and  policy  issues 
affecting  access  to  requested  records. 

(c)  Educational  and  noncommercial 
scientific  institution  requests.  (1)  A 
requester  seeking  records  under  the 
auspices  of  an  educational  institution  in 
furtherance  of  scholarly  research  or  a 
noncommercial  scientific  institution  in 
furtherance  of  scientific  research  shall 
be  charged  for  document  duplication, 
except  that  the  first  100  pages  of  paper 
copies  (or  the  equivalent  cost  thereof  if 
the  records  are  in  some  other  form)  shall 
be  provided  without  charge. 

(2)  Such  requesters  may  not  be 
charged  fees  for  costs  incurred  in: 

(i)  Searching  for  requested  records, 

(ii)  Examining  requested  records  to 
determine  whether  they  are  exempt 
from  mandatory  disclosure, 

(iii)  Deleting  reasonably  segregable 
exempt  matter, 

(iv)  Monitoring  the  requester's 
inspection  of  agency  records,  or 

(v)  Resolving  legal  and  policy  issues 
affecting  access  to  requested  records. 

(d)  News  media  requests.  (1)  A 
representative  of  the  news  media  shall 
be  charged  for  document  duplication, 
except  that  the  first  100  pages  of  paper 
copies  (or  the  equivalent  cost  thereof  if 
the  records  are  in  some  other  form)  shall 
be  provided  without  charge. 

(2)  Representatives  of  the  news  media 
may  not  be  charged  fees  for  costs 
incurred  in: 

(i)  Searching  for  requested  records, 

(ii)  Examining  requested  records  to 
determine  whether  they  are  exempt 
frtam  mandatory  disclosure, 

(iii)  Deleting  reasonably  segregable 
exempt  matter, 

(iv)  Monitoring  the  requester's 
inspection  of  agency  records,  or 

(v)  Resolving  legal  and  policy  issues 
affecting  access  to  requested  records. 

(e)  Otiier  requests.  (1)  A  requester  not 
covered  by  paragraphs  (b),  (c),  or  (d)  of 
this  section  shall  be  charged  fees  for 
docxunent  search  (even  if  the  search 
fails  to  locate  records  that  are  not 
exempt  frt}m  disclosure)  and 
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duplication,  except  that  the  first  two 
hours  of  search  time  and  the  first  100 
pages  of  paper  copies  (or  the  equivalent 
cost  thereof  if  the  records  are  in  some 
other  form)  shall  be  provided  without 
charge. 

(2)  Such  requesters  may  not  be 
charged  for  costs  incurred  in: 

(i)  Examining  requested  records  to 
determine  whether  they  are  exempt 
from  disclosure, 

(ii)  Deleting  reasonably  segregable 
exempt  matter, 

(iii)  Monitoring  the  requester's 
inspection  of  agency  records,  or 

(iv)  Resolving  legal  and  policy  issues 
affecting  access  to  requested  records. 

(f)  Requests  for  clarification.  Where  a 
request  does  not  provide  sufficient 
information  to  determine  whether  it  is 
covered  by  paragraph  (b),  (c),  (d),  or  (e) 
of  this  section,  the  requester  should  be 
asked  to  provide  additional 
clarification.  If  it  is  necessary  to  seek 
such  clarification,  the  request  may  be 
deemed  to  have  not  been  received  for 
purposes  of  the  time  limits  established 
in  §  1007.6  until  the  clarification  is 
received.  Requests  to  requesters  for 
clarification  shall  be  made  promptly. 

(g)  Notice  of  anticipated  fees.  Where 
a  request  does  not  state  a  v^rillingness  to 
pay  fees  as  high  as  anticipated  by  the 
Presidio  Trust,  and  the  requester  has  not 
sought  and  been  granted  a  full  waiver  of 
fees  under  §  1007.10,  the  request  may  be 
deemed  to  have  not  been  received  for 
purposes  of  the  time  limits  established 
in  §  1007.6  until  the  requester  has  been 
notified  of  and  agrees  to  pay  the 
anticipated  fee.  Advice  to  requesters 
with  respect  to  anticipated  fees  shall  be 
provided  promptly. 

(h)  Advance  payment.  (1)  Where  it  is 
anticipated  that  allowable  fees  are  likely 
to  exceed  $250.00  and  the  requester 
does  not  have  a  history  of  prompt 
payment  of  FOIA  fees,  the  requester 
may  be  required  to  make  an  advance 
payment  of  the  entire  fee  before 
processing  of  his  or  her  request. 

(2)  Where  a  requester  has  previously 
failed  to  pa^  a  fee  within  30  days  of  the 
date  of  billing,  processing  of  any  new 
request  from  that  requester  shall 
ordinarily  be  suspended  until  the 
requester  pays  any  amoimt  still  owed, 
including  applicable  interest,  and  makes 
advance  payment  of  allowable  fees 
anticipated  in  connection  with  the  new 
request. 

(3)  Advance  payment  of  fees  may  not 
be  required  except  as  described  in 
paragraphs  (h)(1)  and  (2)  of  this  section. 

(4)  Issuance  of  a  notice  requiring 
payment  of  overdue  fees  or  advance 
payment  shall  toll  the  time  limit  in 
§  1007.6  until  receipt  of  payment. 


(i)  Form  of  payment.  Payment  of  fees 
should  be  made  by  check  or  money 
order  (Myable  to  the  Presidio  Trust. 
Where  appropriate,  the  official 
responsible  for  handling  a  request  may 
require  that  payment  by  check  be  made 
in  the  form  of  a  certified  check. 

(j)  Billing  procedures.  A  bill  for 
collection  shall  be  prepared  for  each 
request  that  requires  collection  of  fees. 

(k)  Collection  of  fees.  The  bill  for 
collection  or  an  accompanying  letter  to 
the  requester  shall  include  a  statement 
that  interest  will  be  charged  in 
accordance  with  the  Debt  Collection  Act 
of  1982,  31  U.S.C.  3717,  and 
implementing  regulations,  4  CFR 
102.13,  if  the  fees  are  not  paid  within 
30  days  of  the  date  of  the  bill  for 
collection  is  mailed  or  hand-delivered 
to  the  requester.  This  requirement  does 
not  apply  if  the  requester  is  a  unit  of 
State  or  local  government.  Other 
authorities  of  the  Debt  Collection  Act  of 
1982  shall  be  used,  as  appropriate,  to 
collect  the  fees. 

§1007.10    Waiver  of  fees. 

(a)  Statutory  fee  waiver.  Docimients 
shall  be  furnished  without  charge  or  at 
a  charge  reduced  below  the  fees 
chargeable  under  §  1007.9  if  disclosure 
of  the  information  is  in  the  public 
interest  because  it: 

(1)  Is  likely  to  contribute  significantly 
to  public  understanding  of  the 
operations  or  activities  of  the 
government  and 

(2)  Is  not  primarily  in  the  commercial 
interest  of  the  requester. 

(b)  Elimination  or  reduction  of  fees. 
Ordinarily,  in  the  circumstances  where 
the  criteria  of  subsection  (a)  are  met, 
fees  will  be  reduced  by  twenty-five 
percent  from  the  fees  otherwise 
chargeable  to  the  requester.  In 
exceptional  circumstances,  and  with  the 
approval  of  the  Executive  Director,  fees 
may  be  reduced  below  this  level  or 
waived  entirely. 

(c)  Notice  of  denial.  If  a  requested 
statutory  fee  waiver  or  reduction  is 
denied,  the  requester  shall  be  notified  in 
writing.  The  notice  shall  include: 

(1)  A  statement  of  the  basis  on  which 
the  waiver  or  reduction  has  been 
denied. 

(2)  A  Usting  of  the  names  and  titles  or 
positions  of  each  person  responsible  for 
the  denial. 

(3)  A  statement  that  the  denial  may  be 
appealed  to  the  Executive  Director  and 
a  description  of  the  procedures  in 
§1007.7  for  appeal. 


PART  1008— REQUESTS  UNDER  THE 
PRIVACY  ACT 

doc* 

1008.1  Purpose  and  scope. 

1008.2  Definitions. 

1008.3  Records  subject  to  the  Privacy  Act. 

1008.4  Standards  for  maintenance  of 
records  subject  to  the  Privacy  Act. 

1008.5  Federal  Register  notices  describing 
systems  of  records. 

1008.6  Assuring  integrity  of  records. 

1008. 7  Conduct  of  employees. 

1008.8  Government  contracts. 

1008.9  Disclosure  of  records. 

1008.10  Accounting  for  disclosures. 

1008.11  Requests  for  notification  of 
existence  of  records:  Submission. 

1008.12  Requests  for  notification  of 
existence  of  records:  Action  on. 

1008.13  Requests  for  access  to  records. 

1008.14  Requests  for  access  to  records: 
Submission. 

1008.15  Requests  for  access  to  records: 
Initial  decision. 

1008.16  Requests  for  notification  of 
existence  of  records  and  for  access  to 
records:  Appeals. 

1008.17  Requests  for  access  to  records: 
Special  situations. 

1008. 1 8  Amendment  of  records . 

1008.19  Petitions  for  amendment: 
Submission  and  form. 

1008.20  Petitions  for  amendment:  

Processing  and  initial  decision. 

1008.21  Petitions  for  amendment:  Time 
limits  for  processing. 

1008.22  Petitions  for  amendment:  Appeals. 

1008.23  Petitions  for  amendment:  Action 
on  appeals. 

1008.24  Statements  of  disagreement. 

Authority:  Pub.  L.  104-333. 110  Stat.  4097 
(16  use.  460bb  note);  5  U.S.C.  552a. 

§  1006.1    PurpoM  and  scope. 

This  part  contains  the  regulations  of 
the  Presidio  Trust  implementing  section 
3  of  the  Privacy  Act.  Sections  1008.3 
through  1008.10  describe  the 
procedures  and  policies  of  the  Presidio 
Trust  concerning  maintenance  of 
records  which  are  subject  to  the  Privacy 
Act.  Sections  1008.11  through  1008.17 
describe  the  procedure  imder  which 
individuals  may  determine  whether    ^ 
systems  of  records  subject  to  the  Privacy 
Act  contain  records  relating  to  them  and 
the  procedure  under  which  they  may 
seek  access  to  existing  records.  Sections 
1008.18  through  1008.24  describe  the 
procedure  imder  which  individuals  may 
petition  for  amendment  of  records 
subject  to  the  Privacy  Act  relating  to 
them. 

§1008.2    Definitions. 

The  following  terms  have  the 
following  meanings  as  used  in  this  part: 

Individual  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence. 

\faintain  means  maintain,  collect,  use 
or  disseminate. 


50050  Federal  Register /Vol.  63,  No.  181 /Friday,  September  18,  1998  /  Proposed  Rules 


Privacy  Act  means  section  3  of  the 
Privacy  Act.  5  U.S.C.  552a. 

Record  means  any  item,  collection,  or 
grouping  of  information  about  an 
individual  that  is  maintained  by  the 
Presidio  Trust,  including,  but  not 
limited  to,  education,  financial 
yansactions,  medical  history,  and 
criminal  or  employment  history  and 
that  contains  the  individual's  name,  or 
the  identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual,  such  as  a  finger  or  voice 
print,  or  a  photograph.  Record  includes: 

(1)  System  of  records  means  a  group 
of  any  records  under  the  control  of  the 
Presidio  Trust  from  which  information 
is  retrieved  by  the  name  of  the 
individual  or  by  some  identifying 
number,  symbol,  or  other  identifying 
particular  assigned  to  the  individual. 

(2)  Medical  records  means  records 
which  relate  to  the  identification, 
prevention,  cure  or  alleviation  of  any 
disease,  illness  or  injury  including 
psychological  disorders,  alcoholism  and 
drug  addiction. 

(3J  Personnel  records  means  records 
used  for  personnel  management 
programs  or  processes  such  as  staffing, 
employee  development,  retirement,  and 
grievances  and  appeals. 

(4)  Statistical  records  means  records 
in  a  system  of  records  maintained  for 
.  statistical  research  or  reporting  purposes 
only  and  not  used  in  whole  or  in  part 
in  making  any  determination  about  an 
identifiable  individual. 

Routine  use  means  a  use  of  a  record 
for  a  purpose  which  is  compatible  with 
the  purpose  for  which  it  was  collected. 

System  notice  means  the  notice 
describing  a  system  of  records  required 
by  5  U.S.C.  552a(e)(4)  to  be  published  in 
the  Federal  Register  upon  establishment 
or  revision  of  the  system  of  records. 

System  manager  means  the  official 
designated  in  a  system  notice  as  having 
administrative  responsibility  for  a 
system  of  records. 

Privacy  Act  Officer  means  the 
Presidio  Trust  official  charged  with 
responsibiUty  for  carrying  out  the 
functions  assigned  in  this  part. 

f  1008.3    Racords  subject  to  the  Privacy 
Act 

The  Privacy  Act  applies  to  all  records 
which  the  Presidio  Trust  maintains  in  a 
system  of  records. 

§  1 006.4    Standards  for  maintananca  of 
records  subject  to  ttta  Privacy  Act 

(a)  Content  of  records.  Records  subject 
to  the  Privacy  Act  shall  contain  only 
such  information  about  an  individual  as 
is  relevant  and  necessary  to  accomplish 
a  purpose  of  the  Presidio  Trust  required 
to  be  accomplished  by  statute  or    • 
Executive  Order  of  the  President. 


(b)  Standards  of  accuracy.  Records 
subject  to  the  Privacy  Act  which  are 
used  in  making  any  determination  about 
any  individual  shall  be  maintained  with 
such  accuracy,  relevance,  timeliness, 
and  completeness  as  is  reasonably 
necessary  to  assure  fairness  to  the 
individual  in  making  the  determination. 

(c)  Collection  of  information.  (1) 
Information  which  may  be  used  in 
making  determinations  about  an 
individual's  rights,  benefits,  and 
privileges  xmder  Federal  programs  shall, 
to  the  greatest  extent  practicable,  be 
collected  directly  from  that  individual. 

(2)  In  deciding  whether  collection  of 
information  from  an  individual,  as 
opposed  to  a  third  party  source,  is 
practicable,  the  following  factors,  among 
others,  may  be  considered: 

(i)  Whether  the  nature  of  the 
information  sought  is  such  that  it  can 
only  be  obtained  fix>m  a  third  party; 

(ii)  Whether  the  cost  of  collecting  the 
information  from  the  individual  is 
unreasonable  when  compared  with  the 
cost  of  collecting  it  from  a  third  party; 

(iii)  Whether  there  is  a  risk  that 
information  collected  from  third  parties, 
if  inaccurate,  could  result  in  an  adverse 
determination  to  the  individual 
concerned; 

(iv)  Whether  the  information,  if 
supplied  by  the  individual,  would  have 
to  be  verified  by  a  third  party;  or 

(v)  Whether  provisions  can  be  made 
for  verification,  by  the  individual,  of 
information  collected  from  third  parties. 

(d)  Advice  to  individuals  concerning 
uses  of  information.  (1)  Each  individual 
who  is  asked  to  supply  information 
about  him  or  herself  which  will  be 
added  to  a  system  of  records  shall  be 
informed  of  the  basis  for  requesting  the 
information,  how  it  may  be  used,  and 
what  the  consequences,  if  any,  are  of  not 
supplying  the  information. 

(2j  At  a  minimum,  the  notice  to  the 
individual  must  state: 

(i)  The  authority  (whether  granted  by 
statute  or  Executive  Order  of  the 
President)  which  authorizes  the 
solicitation  of  the  information  and 
whether  disclosiue  of  such  information 
is  mandatory  or  voluntary; 

(ii)  The  principal  purpose  or  purposes 
for  which  the  information  is  intended  to 
be  used; 

(iii)  The  routine  uses  which  may  be 
made  of  the  information;  and 

(iv)  Tlie  effects  on  the  individual,  if 
any,  of  not  providing  all  or  any  p>art  of 
the  requested  information. 

(3)(i)  When  information  is  collected 
on  a  standard  form,  the  notice  to  the 
individual  shall  be  provided  on  the 
form,  on  a  tear-off  sheet  attached  to  the 
form,  or  on  a  separate  sheet,  whichever 
is  most  practical. 


(ii)  When  information  is  collected  by 
an  interviewer,  the  interviewer  shall 
provide  the  individual  with  a  written 
notice  which  the  individual  may  retain. 
If  the  interview  is  conducted  by 
telephone,  however,  the  interviewer 
may  summarize  the  notice  for  the 
individual  and  need  not  provide  a  copy 
to  the  individual  unless  the  individual 
requests  a  copy. 

(iii)  An  individual  may  be  asked  to 
acknowledge,  in  writing,  that  the  notice 
required  by  this  section  has  been 
provided. 

(e)  Records  concerning  activity 
protected  by  the  First  Amendment.  No 
record  may  be  maintained  describing 
how  any  individual  exercises  rights 
guaranteed  by  the  First  Amendment  to 
die  Constitution  imless  the  maintenance 
of  the  record  is: 

(1)  Expressly  authorized  by  statute  or 
by  the  individual  about  whom  the 
record  is  maintained  or 

(2)  Pertinent  to  and  within  the  scope 
of  an  authorized  law  enforcement 
activity. 

$  1006.5    Federal  Register  notices 
daacrtbing  systems  of  records. 

The  Privacy  Act  requires  publication 
of  a  notice  in  the  Federal  Register 
describing  each  system  of  records 
subject  to  the  Privacy  Act.  Such  notice 
will  be  published  prior  to  the 
establishment  or  a  revision  of  the 
system  of  records.  5  U.S.C.  552a(e)(4). 

f  1008.6    Assuring  Integrity  of  records. 

(a)  Statutory  requirement.  The  Privacy 
Act  requires  that  records  subject  to  the 
Privacy  Act  be  maintained  with 
appropriate  administrative,  technical 
and  physical  safeguards  to  insure  the 
security  and  confidentiality  of  records 
and  to  protect  against  any  anticipated 
threats  or  hazards  to  their  seciuity  or 
integrity  which  could  result  in 
substantial  harm,  embarrassment, 
inconvenience,  or  unfairness  to  any 
individual  on  whom  information  is 
maintained,  5  U.S.C.  552a(e)(10). 

(b)  Records  security.  Whether 
maintained  in  physical  or  electronic 
form,  records  subject  to  the  Privacy  Act 
shall  be  maintained  in  a  secure  maimer 
commensurate  with  the  sensitivity  of 
the  information  contained  in  the  system 
of  records.  The  Privacy  Act  Officer  will 
periodically  review  these  security 
measiues  to  ensure  their  adequacy. 

§  1 006.7    Conduct  of  employees. 

(a)  Handling  of  records  subject  to  the 
Privacy  Act.  Employees  whose  duties 
require  handling  of  records  subject  to 
the  Privacy  Act  shall,  at  all  times,  take 
care  to  protect  the  integrity,  security  and 
confidentiality  of  these  records. 
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(b)  Disclosure  of  records.  No 
employee  of  the  I^esidio  Trust  may 
disclose  records  subject  to  the  Privacy 
Act  unless  disclosure  is  permitted  under 
§  1008.9  or  is  to  the  individual  to  whom 
the  record  pertains. 

(c)  Alteration  of  records.  No  employee 

of  the  Presidio  Trust  may  alter  or 
destroy  a  record  subject  to  the  Privacy 
Act  unless: 

(1)  Such  alteration  or  destruction  is 
properly  undertaken  in  the  course  of  the 
employee's  regular  duties  or 

(2)  Such  alteration  or  destruction  is 
required  by  a  decision  under  §§  1008.18 
through  1008.23  or  the  decision  of  a 
court  of  competent  jurisdiction. 

§1006.6   Govammant  contracts. 

(a)  Required  contract  provisions. 
When  a  contract  provides  for  the 
operation  by  or  on  behalf  of  the  Presidio 
Trust  of  a  system  of  records  to 
accomplish  a  Presidio  Trust  function, 
the  contract  shall,  consistent  with  the 
Presidio  Trust's  authority,  cause  the 
requirements  of  5  U.S.C.  552a  and  the 
regulations  contained  in  this  part  to  be 
applied  to  such  system. 

(b)  System  manager.  A  regular 
employee  of  the  Pr^idio  Trust  will  be 
the  manager  for  a  system  of  records 
operated  by  a  contractor. 

f  1006.9    Discloaura  of  records. 

(a)  Prohibition  of  disclosure.  No 
record  contained  in  a  system  of  records 
may  be  disclosed  by  any  means  of 
communication  to  any  person,  or  to 
another  agency,  except  pursuant  to  a 
written  request  by,  or  with  the  prior 
written  consent  of,  the  individual  to 
whom  the  record  pertains. 

(b)  General  exceptions.  The 
prohibition  contained  in  paragraph  (a) 
does  not  apply  where  disclosure  of  the 
record  would  be: 

(1)  To  those  officers  or  employees  of 
the  Presidio  Trust  who  have  a  need  for 
the  record  in  the  performance  of  their 
duties;  or 

(2)  Required  by  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

(c)  Specific  exceptions.  The 
prohibition  contained  in  paragraph  (a) 
of  this  section  does  not  apply  where 
disclostue  of  the  record  would  be: 

(1)  For  a  routine  use  which  has  been 
described  in  a  system  notice  published 
in  the  Federal  Register; 

(2)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  Title  13, 
U.S.  Code. 

(3)  To  a  recipient  who  has  provided 
the  system  manager  responsible  for  the 
system  in  which  the  record  is 
maintained  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 


reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 

(4)  To  the  National  Archives  and 
Records  Administration  as  a  record 
which  has  sufficient  historical  or  other 
value  to  warrant  its  continued 
preservation  by  the  U.S.  Government,  or 
for  evaluation  by  the  Archivist  of  the 
United  States  or  the  designee  of  the 
Archivist  to  determine  whether  the 
record  has  such  value; 

(5)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the 
Presidio  Trust  specifying  the  particular 
portion  desired  and  die  law 
enforcement  activity  for  which  the 
record  is  sought; 

(6)  To  a  person  pursuant  to  a  showing 
of  compelling  circumstances  afi^ecting 
the  health  or  saiisty  of  an  individual  if 
upon  such  disclosiue  notification  is 
transmitted  to  the  last  known  address  of 
such  individual; 

(7)  To  either  House  of  Congress,  or.  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee; 

(8)To  the  Comptroller  General,  or  any 
of  his  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office; 

(9)  Purauant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 

(10)  To  a  consumer  reporting  agency 
in  accordance  with  section  3(d)  of  the 
Federal  Claims  Collection  Act  of  1966, 
as  amended  (31  U.S.C.  3711(f)). 

(d)  Reviewing  records  prior  to 
disclosure.  (1)  Prior  to  any  disclosure  of 
a  record  about  an  individual,  unless 
disclosure  is  required  by  the  Freedom  of 
Information  Act,  reasonable  efforts  shall 
be  made  to  asstire  that  the  records  are 
accurate,  complete,  timely  and  relevant 
for  agency  purposes.. 

(2rwhen  a  record  is  disclosed  in 
connection  with  a  Freedom  of 
Information  Act  request  made  under 
this  part  and  it  is  appropriate  and 
administratively  feasible  to  do  so,  the 
requester  shall  be  informed  of  any 
information  known  to  the  Presidio  Trust 
indicating  that  the  record  may  not  be 
fully  accurate,  complete,  or  timely. 

S  1006.10   Accounting  for  disdosuras. 

(a)  Maintenance  of  an  accounting.  (1) 
Where  a  record  is  disclosed  to  any 
person,  or  to  another  agency,  under  any 
of  the  specific  exceptions  provided  by 
§  1008.9(c),  an  accounting  shall  be 
made. 


(2)  The  accounting  shall  record: 

(i)  The  date,  nature,  and  purpose  of 
each  disclosure  of  a  record  to  any 
person  or  to  another  agency  and        

(ii)  The  name  and  address  of  the 
person  or  agency  to  whom  the 
disclosure  was  made. 

(3)  Accountings  prepared  under  this 
section  shall  be  maintained  for  at  least 
five  years  or  the  life  of  the  record, 
whichever  is  longer,  after  the  disclosure 
for  which  the  accounting  is  made. 

(b)  Access  to  accountings.  (1)  Except 
for  accountings  of  disclosuires  made 
under  §  1008.9(c)(5),  accoimtings  of  all 
disclosures  of  a  record  shall  be  made 
available  to  the  individual  to  whom  the 
record  relates  at  the  individual's 
request. 

(2)  An  individual  desiring  access  to 
an  accounting  of  disclosures  of  a  record 
pertaining  to  the  individual  shall  submit 
a  request  by  following  the  procedures  of 
§1008.13. 

(c)  Notification  of  disclosure.  When  a 
record  is  disclosed  pursuant  to 

§  1008.9(c)(9)  as  the  result  of  the  order 
of  a  court  of  competent  jurisdiction, 
reasonable  e^orts  shall  be  made  to 
notify  the  individual  to  whom  the 
record  pertains  as  soon  as  the  order 
becomes  a  matter  of  pubUc  record. 

f  1008.11    Raquastfornotiftcatlenof 
axistanca  of  racords:  Sutimlssion. 

(a)  Submission  of  requests.  (1) 
Individuals  desiring  to  determine  under 
the  Privacy  Act  whether  a  system  of 
records  contains  records  pertaining  to 
them  shall  address  inquiries  to  the 
Privacy  ^ct  Officer,  Presidio  Trust,  P.O. 
Box  29052,  San  Francisco,  CA  94129- 
0052,  unless  the  system  notice 
describing  the  system  prescribes  or 
permits  submission  to  some  other 
official  or  officials. 

(2)  Individuals  desiring  to  determine 
whether  records  pertaining  to  them  are 
maintained  in  two  or  more  systems  shall 
make  a  separate  inquiry  concerning 
each  system. 

(b)  Form  of  request.  (1)  An  inquiry  to 
determine  whether  a  system  of  records 
contains  records  pertaining  to  an 
individual  shall  be  in  writing. 

(2)  To  insure  expeditious  handling, 
the  request  shall  be  prominently 
marked,  both  on  the  envelope  and  on 
the  face  of  the  request,  with  the  legend 
"PRIVACY  ACT  INQUIRY." 

(3)  llie  request  shall  state  that  the 
individual  is  seeking  information 
concerning  records  pertaining  to  him  or 
herself  and  shall  supply  such  additional 
identifying  information,  if  any,  as  is 
called  for  in  the  system  notice 
describing  the  system. 
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(4)  Individuals  who  have  reason  to 
believe  that  information  pertaining  to 
them  may  be  filed  under  a  name  other 
than  the  name  they  are  ourently  using 
(e.g.,  maiden  name),  shall  include  such 
information  in  the  request. 

i  1 008. 1 2    Requests  for  notification  of 
existence  of  records:  Action  on. 

(a)  Decisions  on  request.  (1) 
Individuals  inquiring  to  determine 
whether  a  system  of  records  contains 
records  pertaining  to  them  shall  be 
promptly  advised  whether  the  system 
contains  records  pertaining  to  them 
unless: 

(i)  The  records  were  compiled  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding  or 

(li)  The  system  of  records  is  one 
which  has  been  excepted  from  the 
notification  provisions  of  the  Privacy 
Act  by  rulemaking. 

(2)  If  the  records  were  compiled  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding  or  the  system  of  records 
is  one  which  has  been  excepted  from 
the  notification  provisions  of  the 
Privacy  Act  by  rulemaking,  the 
individuals  will  be  promptly  notified 
that  they  are  not  entitled  to  notification 
of  whether  the  system  contains  records 
pertaining  to  them. 

(b)  Authority  to  deny  requests.  A 
decision  to  deny  a  request  for 
notification  of  the  existence  of  records 
shall  be  made  by  the  Privacy  Act  officer 
in  consultation  with  the  General 
Counsel. 

(c)  Form  of  decision.  (1)  No  particular 
form  is  required  for  a  decision 
informing  individuals  whether  a  system 
of  records  contains  records  pertaining  to 
them. 

(2)  A  decision  declining  to  inform  an 
individual  whether  or  not  a  system  of 
records  contains  records  pertaining  to 
him  or  her  shall  be  in  writing  and  shall: 

(i)  State  the  basis  for  denial  of  the 
request. 

(ii)  Advise  the  individual  that  an 
appeal  of  the  declination  may  be  made 
to  the  Executive  Director  pursuant  to 
§  1008.16  by  writing  to  the  Executive 
Director.  Presidio  Trust,  P.O.  Box  29052, 
San  Francisco,  CA  94129-0052. 

(iii)  State  that  the  appeal  must  be 
received  by  the  foregoing  official  within 
20  working  days  of  the  date  of  the 
decision. 

(3)  If  the  decision  declining  a  request 
for  notification  of  tl^ie  existence  of 
records  involves  records  which  fall 
under  the  jurisdiction  of  another 
agency,  the  individual  shall  be  informed 
in  a  written  response  which  shall: 

(i)  State  the  reasons  for  the  denial. 

(ii)  Include  the  name,  position  title, 
and  address  of  the  official  responsible 
for  the  denial. 


(iii)  Advise  the  individual  that  an 
appeal  of  the  declination  may  be  made 
only  to  the  appropriate  official  of  the 
relevant  agency,  and  include  that 
official's  name,  position  title,  and 
address. 

(4)  Copies  of  decisions  declining  a 
request  for  notification  of  the  existence 
of  records  made  pursuant  to  paragraphs 
(c)(2)  and  (c)(3)  of  this  section  shall  be 
provided  to  the  Privacy  Act  Officer. 

§  1 008. 1 3    Requests  for  access  to  records. 
The  Privacy  Act  permits  individuals, 
upon  request,  to  gain  access  to  their 
records  or  to  any  information  pertaining 
to  them  which  is  contained  in  a  system 
and  to  review  the  records  and  have  a 
copy  made  of  all  or  any  portion  thereof 
in  a  form  comprehensive  to  them.  5 
U.S.C.  552a(d)(l).  A.request  for  access 
shall  be  submitted  in  accordance  with 
the  procedures  in  this  part. 

§  1008.14    Requests  for  access  to  records: 
Submission. 

(a)  Submission  of  requests.  (1) 
Requests  for  access  to  records  shall  be 
submitted  to  the  Privacy  Act  Officer 
unless  the  system  notice  describing  the 
system  prescribes  or  permits  submission 
to  some  other  official  or  officials. 

(2)  Individuals  desiring  access  to 
records  maintained  in  two  or  more 
separate  systems  shall  submit  a  separate 
request  for  access  to  the  records  in  each 
system. 

(b)  Form  of  request.  (1)  A  request  for 
access  to  records  subject  to  the  Privacy 
Act  shall  be  in  writing  and  addressed  to 
Privacy  Act  Officer,  Presidio  Trust,  P.O. 
Box  29052,  San  Francisco,  CA  94129- 
0052. 

(2)  To  insiu«  expeditious  handling, 
the  request  shall  be  prominently 
marked,  both  on  the  envelope  and  on 
the  face  of  the  request,  with  the  legend 
"PRIVACY  ACT  REQUEST  FOR 
ACCESS." 

(3)  Requesters  shall  specify  whether 
they  seek  all  of  the  records  contained  in 
the  system  which  relate  to  them  or  only 
some  portion  thereof.  If  only  a  portion 
of  the  records  which  relate  to  the 
individual  are  sought,  the  request  shall 
reasonably  describe  the  specific  record 
or  records  sought. 

(4)  If  the  requester  seeks  to  have 
copies  of  the  requested  records  made, 
the  request  shall  state  the  maximimi 
amount  of  copying  fees  which  the 
requester  is  willing  to  pay.  A  request 
which  does  not  state  the  amount  of  fees 
the  requester  is  willing  to  pay  will  be 
treated  as  a  request  to  inspect  the 
requested  records.  Requesters  are 
hirther  notified  that  under  §  1008.15(d) 
the  failiire  to  state  willingness  to  pay 
fees  as  high  as  are  anticipated  by  the 


Presidio  Trust  will  delay  processing  of 
a  request. 

(5)  The  request  shall  supply  such 
identifying  information,  if  any,  as  is 
called  for  in  the  system  notice 
describing  the  system. 

(6)  Requests  failing  to  meet  the 
requirements  of  this  paragraph  shall  be 
returned  to  the  requester  widi  a  written 
notice  advising  the  requester  of  the 
deficiency  in  the  request. 

§  1 008. 1 5    Requests  for  access  to  records: 
initiai  decision. 

(a)  Decisions  on  requests.  A  request 
made  under  this  pari  for  access  to  a 
record  shall  be  granted  promptly  imless 
(1)  the  record  was  compiled  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding  or 

(2)  the  record  is  contained  in  a  system 
of  records  which  has  been  excepted 
from  the  access  provisions  of  the 
Privacy  Act  by  rulemaking. 

(b)  Authority  to  deny  requests.  A 
decision  to  deny  a  request  for  access 
under  this  part  shall  be  made  by  the 
Privacy  Act  Officer  in  consultation  with 
the  General  Counsel. 

(c)  Form  of  decision.  (1)  No  particular 
form  is  required  for  a  decision  granting 
access  to  a  record.  The  decision  shall, 
however,  advise  the  individual 
requesting  the  record  as  to  where  and 
when  the  record  is  available  for 
inspection  or,  as  the  case  may  be,  where 
and  when  copies  will  be  available.  If 
fees  are  due  under  §  1008.15(d),  the 
individual  requesting  the  record  shall 
also  be  notified  of  the  amount  of  fees 
due  or,  if  the  exact  amount  has  not  been 
determined,  the  approximate  amount  of 
fees  due. 

(2)  A  decision  denying  a  request  for 
access,  in  whole  or  part,  shall  be  in 
writing  and  shall: 

(i)  State  the  basis  for  denial  of  the 
request. 

(ii)  Contain  a  statement  that  the  denial 
may  be  appealed  to  the  Executive 
Director  pursuant  to  §  1008.16  by 
writing  to  the  Executive  Director, 
Presidio  Trust,  P.O.  Box  29052,  San 
Francisco,  CA  94129-0052. 

(iii)  State  that  the  appeal  must  be 
received  by  the  foregoing  official  within 
20  working  days  of  the  date  of  the 
decision. 

(3)  If  the  decision  denying  a  request 
for  access  involves  records  which  fall 
imder  the  jurisdiction  of  another 
agency,  the  individual  shall  be  informed 
in  a  written  response  which  shall: 

(i)  State  the  reasons  for  the  denial. 

(ii)  Include  the  name,  position  title, 
and  address  of  the  official  responsible 
for  the  denial. 

(iii)  Advise  the  individual  that  an 
appeal  of  the  declination  may  be  made 


only  to  the  appropriate  official  of  the 
relevant  agency,  and  include  that 
official's  name,  position  title,  and 
address. 

(4)  Copies  of  decisions  denying 
requests  for  access  made  pursuant  to 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section  will  be  provided  to  the  Privacy 
Act  Officer. 

(d)  Fees.  (1)  No  fees  may  be  charged 
for  the  cost  of  searching  for  or  reviewing 
a  record  in  response  to  a  request  made 
under  §  1008.14. 

(2)  Unless  the  Privacy  Act  Officer 
determines  that  reduction  or  waiver  of 
fees  is  appropriate,  fees  for  copying  a 
record  in  response  to  a  request  made 
under  §  1008.14  shall  be  charged  in 
accordance  with  the  provisions  of  this 
section  and  the  current  schedule  of 
charges  determined  by  the  Board  and 
published  in  the  compendium  provided 
under  §  1001.8  of  this  chapter. 

(3)  Where  it  is  anticipated  that  fees 
chargeable  in  connection  with  a  request 
will  exceed  the  amount  the  person 
submitting  the  request  has  indicated  a 
willingness  to  pay,  the  Privacy  Act 
Officer  shall  notify  the  requester  and 
shall  not  complete  processing  of  the 
lequest  until  the  requester  has  agreed,  in 
writing,  to  pay  fees  as  high  as  are 
anticipated. 

§  1008.16  Requests  for  notification  of 
existence  of  records  and  for  access  to 
records:  Appeais. 

(a)  Right  of  appeal.  Except  for  appeals 
pertaining  to  records  under  the 
jurisdiction  of  another  agency, 
individuals  who  have  been  notified  that 
they  are  not  entitled  to  notification  of 
whether  a  system  of  records  contains 
records  pertaining  to  them  or  have  been 
denied  access,  in  whole  or  part,  to  a 
requested  record  may  appeal  to  the 
Executive  Director. 

(b)  Time  for  appeal.  (1)  An  appeal 
must  be  received  by  the  Executive 
Director  no  later  than  20  working  days 
after  the  date  of  the  initial  decision  on 
a  request. 

(2)  The  ^ecutive  Director  may,  for 
good  cause  shown,  extend  the  time  for 
submission  of  an  appeal  if  a  written 
request  for  additional  time  is  received 
within  20  working  days  of  the  date  of 
the  initial  decision  on  the  request. 

(c)  Form  o/oppeo/.  (1)  An  appeal 
shall  be  in  writing  and  shall  attach 
copies  of  the  initial  request  and  the 
decision  on  the  request. 

(2)  The  appeal  shall  contain  a  brief 
statement  of  the  reasons  why  the 
appellant  believes  the  decision  on  the 
initial  request  to  have  been  in  error. 

(3)  The  appeal  shall  be  addressed  to 
Executive  Director,  Presidio  Trust,  P.O. 


Box  29052,  San  Francisco,  CA  94129- 
0052. 

(d)  Action  on  appeals.  (1)  Appeals 
from  decisions  on  initial  requests  made 
pursuant  to  §  §  1008.12  and  1006.14 
shall  be  decided  for  the  Presidio  Trust 
by  the  Executive  Director  after 
consultation  with  the  General  Counsel. 

(2)  The  decision  on  an  appeal  shall  be 
in  writing  and  shall  state  the  basis  for 
the  decision. 

§  1 008. 1 7    Requests  for  access  to  records: 
Special  situations. 

(a)  Medical  records.  (1)  Medical 
records  shall  be  disclosed  to  the 
individual  to  whom  they  pertain  unless 
it  is  determined,  in  consultation  with  a 
medical  doctor,  that  disclosure  should 
be  made  to  a  medical  doctor  of  the 
individual's  choosing. 

(2)  If  it  is  determined  that  disclosure 
of  medical  records  directly  to  the 
individual  to  whom  they  pertain  could 
have  an  adverse  effect  on  that 
individual,  the  individual  may 
designate  a  medical  doctor  to  receive 
the  records  and  the  records  will  be 
disclosed  to  that  doctor. 

(b)  Inspection  in  presence  of  third 
party.  (1)  Individuals  wishing  to  inspect 
records  pertaining  to  them  which  have 
been  opened  for  their  inspection  may, 
during  the  inspection,  be  accompanied 
by  a  person  of  their  own  choosing. 

(2)  When  such  a  procedure  is  deemed 
appropriate,  individuals  to  whom  the 
records  pertain  may  be  required  to 
furnish  a  written  statement  authorizing 
discussion  of  their  records  in  the 
accompanying  person's  presence. 

S100ai8    Amendment  of  records. 

The  Privacy  Act  permits  individuals 
to  request  amendment  of  records 
pertaining  to  them  if  they  believe  the 
records  are  not  accurate,  relevant, 
timely  or  complete.  5  U.S.C.  552a(d)(2). 
A  request  for  amendment  of  a  record 
shall  be  submitted  in  accordance  with 
the  procedures  in  this  part. 

§1008.19    Petitions  for  amendment 
Submission  and  form. 

(a)  Submission  of  petitions  for 
amendment.  (1)  A  request  for 
amendment  of  a  record  shall  be 
submitted  to  the  Privacy  Act  Officer 
unless  the  system  notice  describing  the 
system  prescribes  or  permits  submission 
to  a  different  official  or  officials.  If  an 
.  individual  wishes  to  request 
amendment  of  records  located  in  more 
than  one  system,  a  separate  petition 
must  be  submitted  with  respect  to  each 
system. 

(2)  A  petition  for  amendment  of  a 
record  may  be  submitted  only  if  the 
individual  submitting  the  petition  has 


previously  requested  and  been  granted 
access  to  the  record  and  has  inspected 
or  been  given  a  copy  of  the  record. 

(b)  Form  of  petition.  (1)  A  petition  for 
amendment  shall  be  in  writing  and  shall 
specifically  identify  the  record  for 
which  amendment  is  sought. 

(2)  The  petition  shall  state,  in  detail, 
the  reasons  why  the  petitioner  believes 
the  record,  or  the  objectionable  portion 
thereof,  is  not  accurate,  relevant,  timely 
or  complete.  Copies  of  documents  or 
evidence  relied  upon  in  support  of  these 
reasons  shall  be  submitted  with  the 
petition. 

(3)  The  petition  shall  state, 
specifically  and  in  detail,  the  changes 
sought  in  the  record.  If  the  changes 
involve  rewriting  the  record  or  portions 
thereof  or  involve  adding  new  language 
to  the  record,  the  petition  shall  propose 
specific  language  to  implement  the 
changes. 

S 1 008.20    Petitions  for  amendment 
Processing  and  initial  decision. 

(a)  Decisions  on  petitions.  In 
reviewing  a  record  in  response  to  a 
petition  for  amendment,  the  accuracy, 
relevance,  timeliness  and  completeness 
of  the  record  shall  be  assessed  against 
the  criteria  set  out  in  §  1008.4. 

(b)  Authority  to  decide.  A  decision  on 
a  petition  for  amendment  shall  be  made 
by  the  Privacy  Act  Officer  in 
consultation  with  the  General  Counsel. 

(c)  Acknowledgment  of  receipt. 
Unless  processing  of  a  petition  is 
completed  within  ten  working  days,  the 
receipt  of  the  petition  for  amendment 
shall  be  acknowledged  in  writing  by  the 

'Privacy  Act  Officer. 

(d)  Inadequate  petitions.  (1)  If  a 
petition  does  not  meet  the  requirements 
of  §  1008.19,  the  petitioner  shall  be  so 
advised  and  shall  be  told  what 
additional  information  must  be 
submitted  to  meet  the  requirements  of 

§  1008.19. 

(2)  If  the  petitioner  fails  to  submit  the 
additional  information  within  a 
reasonable  time,  the  petition  may  be 
rejected.  The  rejection  shall  be  in 
writing  and  shall  meet  the  requirements 
of  paragraph  (e)  of  this  section. 

(e)  fonn  of  decision.  (1)  A  decision  on 
a  petition  for  amendment  shall  be  in 
writing  and  shall  state  concisely  the 
basis  for  the  decision. 

(2)  If  the  petition  for  amendment  is 
rejected,  in  whole  or  part,  the  petitioner 
shall  be  informed  in  a  written  response 
which  shall: 

(i)  State  concisely  the  basis  for  the 
decision. 

(ii)  Advise  the  petitioner  that  the 
rejection  may  be  appealed  to  the 
Executive  Director.  Presidio  Trust,  P.O. 
Box  29052.  San  Francisco,  CA  94129- 
0052. 
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(iii)  State  that  the  appeal  must  be 
received  by  the  foregoing  official  within 
20  working  days  of  the  decision. 

(3)  If  the  petition  for  amendment 
involves  records  which  fall  under  the 
jurisdiction  of  another  agency  and  is 
rejected,  in  whole  or  part,  the  petitioner 
shall  be  informed  in  a  written  response 
which  shall: 

(i)  State  concisely  the  basis  for  the 
decision. 

(ii)  Include  the  name,  position  title, 
and  address  of  the  official  responsible 
.   for  the  denial. 

(iii)  Advise  the  individual  that  an 
appeal  of  the  rejection  may  be  made 
only  to  the  appropriate  official  of  the 
relevant  agency,  and  include  that 
*  oflicial's  name,  position  title,  and 
address. 

(4)  Copies  of  rejections  of  petitions  for 
amendment  made  pursuant  to 
paragraphs  (e)(2)  and  (e)(3)  of  this 
section  will  be  provided  to  the  Privacy 
Act  Officer. 

(f)  Implementation  of  initial  decision. 
If  a  petition  for  amendment  is  accepted, 
in  whole  or  part,  the  system  manager 
maintaining  the  record  shall: 

(1)  Correct  the  record  accordingly 
and, 

(2)  Where  an  accounting  of 
disclosures  has  been  made  pursuant  to 
§  1008.10,  advise  all  previous  recipients 
of  the  record  that  the  correction  was 
made  and  the  substance  of  the 
correction. 

S 1 008.21    Petitions  for  amendment:  Time 
limits  (or  processing. 

(a)  Acknowledgment  of  receipt.  The 
acknowledgment  of  receipt  of  a  petition 
required  by  §  1008.20(c)  shall  be 
dispatched  not  later  than  ten  working 
days  after  receipt  of  the  petition  by  the 
Privacy  Act  Officer,  unless  a  decision  on 
the  petition  has  been  previously 
dispatched. 

(b)  Decision  on  petition.  A  petition  for 
amendment  shall  be  processed 
promptly.  A  determination  whether  to 
accept  or  reject  the  petition  for 
amendment  shall  be  made  within  30 
working  days  after  receipt  of  the 
petition  by  the  system  manager 
responsible  for  the  system  containing 
the  challenged  record. 

(c)  Suspension  of  time  limit.  The  30 
working  day  time  limit  for  a  decision  on 
a  petition  shall  be  suspended  if  it  is 
necessary  to  notify  the  petitioner, 
pursuant  to  §  1008.20(d),  that  additional 
information  in  support  of  the  petition  is 
required.  Running  of  the  30  working  day 
time  limit  shall  resume  on  receipt  of  the 
additional  information  by  the  system 
manager  responsible  for  the  system 
containing  the  challenged  record. 

(d)  Extensions  of  time.  (1)  The  30 
working  day  time  limit  for  a  decision  on 


a  petition  may  be  extended  if  the 
Privacy  Act  Officer  determines  that  an 
extension  is  necessary  for  one  of  the 
following  reasons: 

(i)  A  decision  on  the  petition  requires 
analysis  of  voluminous  record  or 
records; 

(ii)  Some  or  all  of  the  challenged 
records  must  be  collected  from  facilities 
other  than  the  facility  at  which  the 
Privacy  Act  Officer  is  located. 

(iii)  Some  or  all  of  the  challenged 
records  are  of  concern  to  another  agency 
of  the  Federal  Govenunent  whose 
assistance  and  views  are  being  sought  in 
processing  the  request. 

(2)  If  the  official  responsible  for 
making  a  decision  on  the  petition 
determines  that  an  extension  is 
necessary,  the  official  shall  promptly 
inform  the  petitioner  of  the  extension 
and  the  date  on  which  a  decision  is 
expected  to  be  dispatched. 

§  1 008.22    Petitions  for  amendment: 
Appeals. 

(a)  Right  of  appeal.  Except  for  appeals 
pertaining  to  records  under  the 
jurisdiction  of  another  agency,  where  a 
petition  for  amendment  has  been 
rejected  in  whole  or  in  part,  the 
individual  submitting  the  petition  may 
appeal  the  denial  to  the  Executive 
Director. 

(b)  Time  for  appeal.  (1)  An  appeal 
must  be  received  no  later  than  20 
working  days  after  the  date  of  the 
decision  on  a  petition. 

(2)  The  Executive  Director  may,  for 
good  cause  shown,  extend  the  time  for 
submission  of  an  appeal  if  a  wrritten 
request  for  additional  time  is  received 
within  20  working  days  of  the  date  of 
the  decision  on  a  petition. 

(c)  Form  of  appeal.  (1)  An  appeal 
shall  be  in  writing  and  shall  attach 
copies  of  the  initial  petition  and  the 
decision  on  that  petition. 

(2)  The  appeal  shall  contain  a  brief 
statement  of  the  reasons  why  the 
appellant  believes  the  decision  on  the 
petition  to  have  been  in  error. 

(3)  The  appeal  shall  be  addressed  to 
Executive  Director,  Presidio  Trust,  P.O. 
Box  29052,  San  Francisco,  CA  94129- 
0052. 

§  1 008.23    Petitions  for  amendment  Action 
on  appeals. 

(a)  Authority.  Appeals  from  decisions 
on  initial  petitions  for  amendment  shall 
be  decided  by  the  Executive  Director,  in 
consultation  with  the  General  Counsel. 

(b)  Time  limit.  (1)  A  final 
determination  on  any  appeal  shall  be 
made  within  30  working  days  after 
receipt  of  the  appeal. 

(2)  The  30  working  day  period  for 
decision  on  an  appeal  may  be  extended, 


for  good  cause  shown,  by  the  Executive 
Director.  If  the  30  working  day  period  is 
extended,  the  individual  submitting  the 
appeal  shall  be  notified  of  the  extension 
and  of  the  date  on  which  a 
determination  on  the  appeal  is  expected 
to  be  dispatched. 

(c)  Form  of  decision.  (1)  The  final 
determination  on  an  appeal  shall  be  in 
writing  and  shall  state  the  basis  for  the 
determination. 

(2)  If  the  determination  upholds,  in 
whole  or  part,  the  initial  decision 
rejecting  ihe  petition  for  amendment, 
the  determination  shall  also  advise  the 
individual  submitting  the  appeal: 

(i)  Of  his  or  her  right  to  file  a  concise 
statement  of  the  reasons  for  disagreeing 
with  the  decision  of  the  Presidio  Trust; 

(ii)  Of  the  procedure  established  by 
§  1008.24  for  the  filing  of  the  statement 
of  disagreement; 

(iii)  That  the  statement  which  is  filed 
will  be  made  available  to  anyone  to 
whom  the  record  is  subsequently 
disclosed  together  with,  at  the 
discretion  of  the  Presidio  Trust,  a  brief 
statement  by  the  Presidio  Trust 
summarizing  its  reasons  for  refusing  to 
amend  the  record; 

(iv)  That  prior  recipients  of  the 
challenged  record  will  be  provided  a 
copy  of  any  statement  of  dispute  to  the 
extent  that  an  accounting  of  disclosure 
was  maintained;  and 

(v)  Of  his  or  her  right  to  seek  judicial 
review  of  the  Presidio  Trust's  refusal  to 
amend  the  record. 

(3)  If  the  determination  reverses,  in 
whole  or  in  part,  the  initial  decision 
rejecting  the  petition  for  amendment, 
the  system  manager  responsible  for  the 
system  containing  the  challenged  record 
shall  be  directed  to: 

(i)  Amend  the  challenged  record 
accordingly;  and 

(ii)  If  an  accounting  of  disclosures  has 
been  made,  advise  all  previous 
recipients  of  the  record  of  the 
amendment  and  its  substance. 

§  1 008.24    Statements  of  disagreement 

(a)  Filing  of  statement.  If  the 
determination  of  the  Executive  Director 
under  §  1008.23  rejects  in  whole  or  part, 
a  petition  for  amendment,  the 
individual  submitting  the  petition  may 
file  with  the  Privacy  Act  Officer  a 
concise  written  statement  setting  forth 
the  reasons  for  disagreement  with  the 
determination  of  the  Presidio  Trust. 

(b)  Disclosure  of  statements.  In  any 
disclosure  of  a  record  containing 
information  about  which  an  individual 
has  filed  a  statement  of  disagreement 
under  this  section  which  occurs  after 
the  filing  of  the  statement,  the  disputed 
portion  of  the  record  will  be  clearly 
noted  and  the  recipient  shall  be 
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provided  copies  of  the  statement  of 
disagreement.  If  appropriate,  a  concise 
statement  of  the  reasons  of  the  Presidio 
Trust  for  not  making  the  requested 
amendments  may  also  be  provided  to 
the  recipient. 

(c)  Maintenance  of  statements. 
System  managers  shall  develop 
procedures  to  assure  that  statements  of 
disagreement  filed  with  them  shall  be 
maintained  in  such  a  way  as  to  assure 
dissemination  of  the  statements  to 
recipients  of  the  records  to  which  the 
statements  pertain. 

PART  1009— ADMINISTRATIVE 
CLAIMS  UNDER  THE  FEDERAL  TORT 
CLAIMS  ACT 

1009.1  Purpose. 

1009.2  Procedure  for  filing  claims. 

1009.3  Denial  of  claims. 

1009.4  Payment  of  claims. 

1009.5  Indemnification  of  Presidio  Trust 
directors  and  employees. 

Authority:  Pub.  L  104-333, 110  SUt.  4097 
(16  U.S.C.  460bb  note):  28  U.S.C  2672. 

S  1009.1    Puipoee. 

The  purpose  of  this  part  is  to  establish 
procedures  for  the  filing  and  settlement 
of  claims  imder  the  Federal  Tort  Claims 
Act  (in  part.  28  U.S.C,  sees.  2401(b), 
2671-2680,  as  amended  by  Pub.  L.  89- 
506, 80  Stat.  306).  The  officers  to  whom 
authority  is  delegated  to  settle  tort 
claims  shall  follow  and  be  guided  by  the 
regulations  issued  by  the  Attorney 
General  prescribing  standards  and 
procedures  for  settlement  pf  tort  claims 
(28  CFR  part  14). 

§  1009.2    Procedure  for  fliing  claims. 

(a)  The  procedure  for  filing  and  the 
contents  of  claims  shall  be  pursuant  to 
28  CFR  14.2, 14.3  and  14.4. 

(b)  Claims  shall  be  filed  directly  with 
the  Presidio  Trust. 

(c)  Upon  receipt  of  a  claim,  the  time 
and  date  of  receipt  shall  be  recorded. 
The  claim  shall  be  forwarded  with  the 
investigative  file  immediately  to  the 
General  Coimsel  for  determination. 


f  1009.3    Denial  of  dahns. 

Denial  of  a  claim  shall  be 
commimicated  as  provided  by  28  CFR 
14.9. 

f  1009.4   Payment  of  dahns. 

(a)  When  an  award  of  $2,500  or  less 
is  made,  the  voucher  signed  by  the 
claimant  shall  be  transmitted  for 
payment  to  the  Presidio  Trust.  When  an 
award  over  $2,500  is  made,  transmittal 
for  payment  will  be  made  as  prescribed 
by  28  CFR  14.10. 

(b)  Prior  to  payment,  appropriate 
releases  shall  be  obtained  as  provided  in 
28  CFR  14.10. 

f  1009.5    Indemnification  of  Presidio  Trust 
directors  and  employees. 

(a)  The  Presidio  Trust  may  indemnify 
a  Presidio  Trust  director  or  employee 
who  is  personally  named  as  a  defendant 
in  any  dvil  suit  in  state  or  federal  court 
or  an  arbitration  proceeding  or  other 
proceeding  seeking  damages  against  a 
Presidio  Trust  director  or  employee 
personally,  for  any  verdict,  judgment,  or 
other  monetary  award  which  is 
rendered  against  such  director  or 
employee,  provided  that  the  conduct 
giving  rise  to  the  verdict,  judgment,  or 
award  was  taken  within  the  scope  of  his 
or  her  duties  or  employment  and  that 
such  indemnification  is  in  the  interest 
of  the  Presidio  Trust  as  determined  by 

(1)  the  Board,  with  respect  to  claims 
against  an  employee;  or 

(2)  a  majority  of  the  Board,  exclusive 
of  the  director  against  whom  claims 
have  been  made,  with  respect  to  claims 
against  a  director. 

(b)  The  Presidio  Trust  may  settle  or 
compromise  a  personal  damage  claim 
against  a  Presidio  Trust  director  or 
employee  by  the  payment  of  available 
funds,  at  any  time,  provided  the  alleged 
conduct  giving  rise  to  the  personal 
damage  claim  was  taken  within  the 
scope  of  the  duties  or  employment  of 
the  director  or  employee  and  that  such 
settlement  or  compromise  is  in  the 


interest  of  the  Presidio  Trust  as 
determined  by: 

(1)  the  Board,  with  respect  to  claims 
against  an  employee;  or 

(2)  a  majority  of  the  Board,  exclusive 
of  the  director  against  whom  claims 
have  been  made,  with  respect  to  claims 
against  a  director. 

(c)  The  Presidio  Trust  will  not 
entertain  a  request  either  to  agree  to 
indmnnify  or  to  settle  a  personal  damage 
claim  before  entry  of  an  adverse  verdict, 
judgment,  or  award,  imless  exceptional 
circumstances  exist  as  determined  by: 

(1)  the  Board,  with  respect  to  claiins 
against  an  emplo)ree;  or 

(2)  a  majority  of  the  Board,  exclusive 
of  the  director  against  whom  claims 
have  been  made,  with  respect  to  claims 
against  a  director. 

(d)  A  Presidio  Trust  director  or 
employee  may  request  indemnification 
to  satisfy  a  verdict,  judgment,  or  award 
entered  against  the  director  or 
employee.  The  director  or  employee 
shall  submit  a  written  request,  with 
appropriate  documentation  including 
copies  of  the  verdict,  judgment,  award, 
or  settlement  proposal,  in  a  timely 
manner  to  the  General  Counsel,  who 
shall  make  a  recommended  disposition 
of  the  request.  Where  appropriate,  the 
Presidio  Trust  shall  seek  the  views  of 
the  Department  of  Justice.  The  General 
Counsel  shall  forward  the  request,  the 
accompanying  documentation,  and  the 
General  Counsel's  recommendation  to 
the  Board  for  decision.  In  the  event  that 
a  claim  is  made  against  the  General 
Counsel,  the  Chair  shall  designate  a 
director  or  employee  of  the  Trust  to 
fulfill  the  duties  otherwise  assigned  to 
the  General  Counsel  under  this  section. 

(e)  Any  payment  under  this  section 
either  to  indemnify  a  Presidio  Trust 
director  or  employee  or  to  settle  a 
personal  damage  claim  shall  be 
contingent  upon  the  availability  of 
funds. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Parts  1355  and  1356 
RIN  0970-AA97 

TKIe  IV-E  Foster  Care  Eligibility 
Reviews  and  Child  and  Family 
Services  State  Plan  Reviews 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families  (ACF),  Department  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Administration  for 
Children  and  Families  is  proposing  to 
amend  the  current  regulations  for  Child 
and  Family  Services  by  adding  new 
requirements  governing  the  review  of  a 
State's  conformity  with  its  State  plan 
under  titles  IV-B  and  IV-E  of  the  Social 
Security  Act  (the  Act).  This  Notice  of 
Proposed  Rulemaking  (NPRM) 
implements  the  provisions  of  the  Social 
Security  Act  Amendments  of  1994  (Pub. 
L.  103-432),  the  Multiethnic  Placement 
Act  (MEPA)  as  amended  by  Pub.  L.  104- 
188,  and  certain  provisions  of  the 
Adoption  and  Safe  Families  Act  (ASFA) 
ofl997{Pub.L.  105-89). 

In  addition,  this  NPRM  proposes  to 
set  forth  regulations  that  clarify  certain 
eligibility  criteria  that  govern  the  title 
IV-E  foster  care  eligibility  reviews 
which  the  Administration  on  Children, 
Youth  and  Families  conducts  to  ensure 
a  State  agency's  compliance  with 
statutory  requirements  under  the  Act. 

The  publication  of  a  Notice  of 
Proposed  Rulemaking  often  engenders 
confusion  in  the  field  regarding  its 
applicability  to  existing  policy.  The 
existing  regulations  and  policy  remain 
in  full  force  and  effect.  Regulations 
published  in  the  Rnal  rule  will  be 
effective  prospectively  from  the  date  of 
publication  and  have  no  bearing  on  the 
application  of  policy  that  was  in  effect 
prior  to  the  pubUcation  of  the  final  rule. 
DATES:  In  order  to  be  considered, 
written  comments  on  this  proposed  rule 
must  be  received  on  or  before  December 
17, 1998. 

ADDRESSES:  Please  address  comments  to 
Carol  W.  Williams.  Associate 
Commissioner,  Children's  Bureau, 
Administration  on  Children,  Youth  and 
Families,  330  C  Street,  SW,  Washington, 
DC  20447.  Comments  will  be  accepted 
electronically  at  http:// 
www.acf.dhhs.gov/hypemews. 
Comments  will  not  be  accepted  by 
telephone  or  fax. 


Beginning  14  days  after  the  close  of 
the  comment  period,  comments  will  be 
available  for  public  inspection  in  Room 
2068.  330  C  Street,  SW,  Washington, 
DC,  Monday  through  Friday,  between 
the  hours  of  9:00  a.m.  and  4:00  p.m. 

In  order  to  ensure  that  public 
comments  have  maximiun  effect  in 
developing  the  final  rule,  please  cite  the 
section  and  paragraph  nimiber  of  the 
proposed  regulation  that  relates  to  each 
comment.  Comments  that  concern 
information  collection  requirements 
must  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble.  A  copy  of  these 
comments  also  may  be  sent  to  the 
Department  representative  cited  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  McHugh,  Director  of  Policy, 
Children's  Bureau,  Administration  on 
Children,  Youth  and  Families.  (202) 
401-5789. 

SUPPLEMENTARY  INFORMATION:  The 
preamble  to  this  Notice  of  Proposed 
Rulemaking  (NPRM)  is  organized  as 
follows: 

I.  Summary  of  Proposed  Review  Processes 

II.  Introduction  to  the  title  IV-E  eligibility 

and  child  and  family  service  reviews 

A.  Key  features  of  the  new  reviews 

B.  Consultation  with  the  field  and  pilot 
reviews 

C  Reinventing  the  review  process 

III.  Background 

A.  Legislative  history 

B.  Interrelationship  of  tides  IV-B  and  IV- 
E 

IV.  Overview  of  title  IV-E  eligibility  reviews 

A.  Development  of  the  reviews 

B.  Summary  of  the  title  IV-E  eligibility 
review  process 

V.  Overview  of  child  and  £amily  service 

reviews    . 

A.  Development  of  the  reviews 

B.  Summary  of  the  child  and  family  service 
reviews 

VI.  Interethnic  Adoption  Provisions  of  the 

Small  Business  Job  Protection  Act  of 
1996  and  the  Multiethnic  Placement  Act 
of  1994 

VII.  Welfore  reform  legislation  and  title  IV- 
E  eli^bility 

Vni.  The  Adoption  and  Safe  Families  Act  of 

1997 
DC.  Strategy  for  Regulating  the  Adoption  and 

Safe  Families  Act  of  1997 

X.  Section-by-section  discussion  of  the 

NPRM 

XI.  Impact  analysis 

I.  Summary  of  Proposed  Review 
Processes 

This  Notice  of  Proposed  Rulemaking 
(NPRM)  presents  a  revised  framework 
for  reviews  of  Federally-assisted  child 
and  family  services  and  for  reviews  of 
related  eligibility  determinations  for 
Federally-assisted  foster  care  programs.  - 
The  revised  review  procedures  for  these 


programs  were  developed  in  response  to 
concerns  expressed  by  the  Congress  and 
the  States  regarding  the  effectiveness  of 
the  current  review  procedures  and  the 
benefits  to  the  States  relative  to  the 
efforts  required  of  them.  ACF  had  begun 
revising  the  review  procedures  when 
Congress,  through  the  Social  Security 
Amendments  of  1994  (Pub.  L.  103-432), 
mandated  changes  in  the  Federal 
monitoring  of  State  child  and  family 
service  programs  funded  under  titles 
IV-B  and  IV-E.  This  legislation  directed 
the  Etepartment  of  Health  and  Human 
Services,  in  consultation  with  State 
agencies,  to  promulgate  regulations  for 
child  and  family  service  programs 
which  will: 

•  Determine  whether  these  programs 
are  in  substantial  conformity  with 
applicable  State  plan  requirements  and 
Federal  regulations; 

•  Develop  a  timetable  for  conformity 
reviews;  and 

•  Specify  the  State  plan  requirements 
subject  to  review,  and  the  criteria  to  be 
used  in  determining  a  State's  substantial 
conformity  with  these  requirements. 

Since  ACF  was  already  revising  its 
approach  to  monitoring  eUgibility 
requirements  for  title  IV-E  foster  care 
maintenance  payments  at  the  time  the 
legislation  was  enacted,  we  have  also 
included  the  proposed  title  IV-E 
eligibility  review  process  in  this  NPRM. 
While  Pub.  L.  103-432  also  permits  a 
program  improvement  process  for 
compliance  issues  associated  with  the 
Adoption  and  Foster  Care  Analysis  and 
Reporting  System  (AFCARS),  we  intend 
to  propose  an  AFCARS  program 
improvement  protocol  in  a  separate 
NPRM. 

The  revised  review  processes, 
including  the  instruments  used  in  the 
reviews,  grew  out  of  extensive 
consultation  with  interested  groups, 
individuals  and  experts  in  the  field  of 
child  welfare  and  related  areas.  A  series 
of  focus  groups  related  to  the  child  and 
family  service  reviews  was  conducted 
with  representatives  of  State  programs 
and  national  organizations,  as  well  as 
with  family  and  child  advocates. 
Review  teams  consisting  primarily  of 
Federal  and  State  agency  staff  have 
conducted  20  pilot  reviews  of  child  and 
family  services  and  foster  care  programs 
using  the  proposed  processes.  We  have 
taken  seriously  the  comments  and 
suggestions  received  during  the 
consultations,  focus  groups  and  pilot 
reviews  and  have  incorporated  them  in 
the  development  and  refining  of  the 
new  monitoring  approaches  that  are 
proposed  in  this  NPRM. 

Tiie  revised  review  framework  reflects 
the  basic  purposes  of  publicly- 
supported  child  and  family  services:  to 


assure  safety  for  all  children;  to  assure 
permanent,  nurturing  homes  for  these 
children;  and  to  enhance  the  well-being 
of  children  and  their  families.  In 
support  of  these  goals,  this  proposal  is 
designed  to  achieve  the  following 
objectives: 

•  Reviews  of  child  and  family 
services  programs  will  focus  on  the 
results  these  programs  achieve.  In  the 
past,  review  procedures  have  focused 
almost  entirely  on  review  of  the 
accuracy  and  completeness  of  case  files 
and  other  records  to  determine  that 
required  legal  processes  and  protections 
were  being  carried  out.  This  proposal 
provides  for  reviews  that  determine  that 
child  welfare  practices,  procedures  and 
requirements  are  achieving  desired 
outcomes  for  children  and  families. 
Reviews  to  assure  eligibility  for 
Federally-assisted  foster  care  will  not 
only  address  conformity  with  key 
requirements,  but  will  assist  States  in 
improving  their  systems,  thereby 
enhancing  their  capacity  to  serve 
children  needing  foster  care  placements. 

•  The  revised  framework  for 
conducting  reviews  of  both  child  and 
family  services  and  eligibility  for 
Federal  foster  care  payments  will 
promote  partnerships  between  States 
and  the  Federal  government.  It  will 
strengthen  Federal-State  collaboration 
in  achieving  improvements  in  child 
welfare  systems.  Joint  reviews,  with 
peer  involvement,  will  identify 
strengths  and  weaknesses,  define 
corrective  actions,  and  make  it  possible 
to  craft  specific  technical  assistance 
plans  that  support  program 
improvements. 

•  This  proposed  revision  wall 
promote  greater  public  support  and 
collaboration  for  child  and  family 
services  within  each  State.  The  proposal 
for  participation  of  interested  and 
committed  individuals  and 
organizations  in  the  State  self- 
assessment  process,  in  the  conduct  of 
on-site  reviews,  and  in  the  development 
and  evaluation  of  program  improvement 
plans  will  accommodate  broader 
perspectives  on  the  degree  to  which  the 
desired  results  are  being  achieved  and 
encourage  greater  commitment  within 
the  State  to  address  areas  where 
improvements  are  needed. 

•  The  revised  approach  will  shift  the 
focus  of  reviews  to  program 
improvement  and  away  from  financial 
penalties  imposed  on  those  States  that 
do  not  "pass"  their  reviews.  States  that 
do  not  achieve  expected  results  in  areas 
related  to  child  safety,  permanency  and 
well-being  may  have  a  portion  of  their 
Federal  funds  withheld,  but  only  if  the 
State's  program  improvement  plan  does 


not  effectively  correct  the  identified 
problem(s). 

•  The  proposed  new  framework  for 
reviews  will  be  comprehensive.  It  will 
address  not  only  foster  care  and 
adoption  but  the  full  range  of  child  and 
family  services,  including  family 
preservation  and  support  services,  child 
protective  services,  and  independent 
living  services. 

•  The  revised  review  procedures  will 
generate  a  significant  amount  of  useful 
information  on  the  State's  child  welfare 
system,  enabling  policy  makers, 
program  managers.  Federal  program 
officials,  and  concerned  citizens  to 
understand  better  the  full  range  of 
issues  related  to  the  State's  child  and 
family  services.  The  dynamic  process — 
involving  interviews  with'children, 
parents,  judges,  social  workers,  foster 
parents,  and  other  major  service 
providers — will  yield  findings  of  higher 
quality  which  will  lead  to  improved 
outcomes  in  a  way  that  the  previous 
reviews  of  case  files  could  not. 

n.  Introduction  to  the  Title  iV-E 
Eligibility  and  Child  and  Family 
Service  Reviews 

A.  Key  Features  of  the  New  Reviews 

Both  of  the  proposed  review  processes 
reflect  significant  departures  from  the 
existing  reviews.  We  have  intentionally 
proposed  measures  that  will  reduce  the 
burden  on  States  while  balancing  the 
need  to  review  for  protections  that  are 
critical  to  the  safety  and  well-being  of  a 
vulnerable  population  of  children  and 
families.  Wherever  the  statute  has 
permitted  flexibility,  we  have  attempted 
to  reduce  our  reliance  on  the  paperwork 
and  documentation  requirements  that 
characterized  prior  reviews  in  favor  of  a 
more  comprehensive  examination  of  the 
results  of  a  State's  efforts  to  alleviate  the 
problems  of  families  and  children. 
While  the  two  procedures  have  unique 
features  and  concerns,  some  key 
features  are  common  to  both: 

•  The  procedures  have  moved  fit)m  a 
focus  on  total  compliance  with  statutory 
requirements  to  a  determination  of 
"substantial  conformity"  or  "substantial 
compliance"  in  an  effort  to  avoid 
penalizing  States  whose  systems  are 
generally  performing  well; 

•  Both  proposed  processes  now 
include  a  stage  where  program 
improvement  measures  will  be 
undertaken  to  correct  areas  of 
nonconformity  and  noncompliance  and 
strengthen  State  programs; 

•  Both  reviews  provide  opportxmities 
for  States  to  receive  technical  assistance 
fitim  the  Federal  government  in 
implementing  program  improvement 
plans: 


•  The  reviews  operationalize 
partnership  concepts  through  joint 
Federal/State  participation  in  the  on-site 
reviews  and  in  developing  and 
evaluating  program  improvement  plans; 

•  The  reviews  rely  on  existing 
sources  of  data,  such  as  the  Adoption 
and  Foster  Care  Analysis  and  Reporting 
System  (AFCARS)  and  the  National 
Child  Abuse  and  Neglect  Data  System 
(NCANDS),  for  information  needed  in 
the  reviews,  rather  than  requiring  States 
to  duplicate  efforts  in  data  collection 
and  submissions; 

•  Both  reviews  propose  to  focus 
attention  on  recent  practices  in  an  effort 
to  evaluate  fairly  the  current  status  of 
child  and  family  services  in  the  States; 

•  The  proposed  regulations  include 
various  provisions  for  flexibility  and 
individualizing  the  reviews  to  States. 

B.  Consultation  With  the  Field  and  Pilot 
Reviews 

ACF  has  sought  extensive 
consultation  from  the  child  welfare  field 
in  a  variety  of  ways.  Experts  in  the  field 
and  representatives  of  legal,  advocacy, 
educational  and  research  institutions 
provided  information  to  the  teams  on 
issues  related  to  both  reviews.  A  series 
of  focus  groups  related  to  the  child  and 
family  service  reviews  was  conducted, 
with  representatives  of  State  programs, 
national  organizations,  family  and  child 
advocates.  National  Resource  Centers, 
child  welfare  experts  and  others.  Drafts 
of  instruments  and  procedures  were 
reviewed  by  similar  individuals  and 
organizations  throughout  the 
developmental  process.  On-site  review 
teams,  composed  primarily  of  Federal 
and  State  agency  staff,  conducted  10  full 
child  and  family  service  pilot  reviews 
and  two  partial  pilots  in  fiscal  years 
1995  through  1997  using  the  proposed 
process.  Pilots  of  the  title  IV-E 
eligibility  reviews  were  conducted  in  12 
States  diuing  fiscal  years  1995  through 
1998. 

C.  Reinventing  the  Review  Process 

In  1994,  the  Administration  for 
Children  and  Families  commissioned  a 
team  to  develop  recommendations  for 
reinventing  the  review  process  across 
the  range  of  child  and  family  services 
programs.  Later,  two  separate  teams 
were  established  in  the  Administration 
on  Children.  Youth  and  Families' 
Children's  Bureau  to  identify  ways  that 
the  Federal  process  of  reviewing  State 
programs  could  be  redesigned  or 
restructured. 

In  commissioning  two  teams  to 
reinvent  the  review  process,  the  ACF 
leadership  recognized  that  both  the 
section  427  reviews  and  the  title  IV-E 
eligibility  reviews  had  led  to  a  number 
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of  improvements  in  child  and  family 
services,  including  written  case  plans  as 
a  routine  component  of  child  welfare 
casework,  periodic  judicial  and 
administrative  reviews  of  children  in 
foster  care,  increased  capacity  among 
States  to  identify  and  track  children  in 
foster  care,  and  an  increased  focus  on 
permanency  planning  for  children  in 
foster  care.  Other  contributions 
included  the  establishment  of 
procedural  protections  for  vulnerable 
children  against  remaining  in  unsafe 
homes  or  in  non-permanent  placements, 
increased  involvement  of  the  courts  in 
making  judicial  determinations  about 
removals  of  children  from  their  homes 
and  the  need  to  continue  foster  care 
placements,  and  enhanced  stewardship 
by  ensuring  that  Federal  funds  were 
expended  in  accordance  with  statutory 
requirements. 

Along  with  these  accomplishments, 
the  ACF  also  recognized  the  validity  of 
a  niunber  of  criticisms  about  the 
reviews.  Because  the  reviews  relied 
heavily  on  case  documentation  and 
process.  States  that  provided  and 
documented  all  the  required  protections 
were  able  to  pass  compUance  reviews 
without  necessarily  having  practices 
and  procedures  in  place  culminating  in 
satisfactory  outcomes  for  the  children 
and  families  served  by  the  State.  On  the 
other  hand.  States  that  might  be 
achieving  desirable  outcomes,  but 
whose  case  record  documentation  did 
not  reflect  all  of  the  required 
protections,  were  penalized  through  the 
loss  of  incentive  funds. 

Additionally,  the  reviews  focused 
only  on  foster  care  services  and 
adoption  assistance  rather  than  on  the 
full  range  of  child  and  family -services; 
therefore,  they  did  not  promote  the 
development  and  integration  of  a 
continuum  of  services  needed  by  many 
of  the  families  and  children  served  by 
State  agencies.  The  absence  of 
regulations  governing  both  review 
processes  also  complicated  the  goal  of 
consistent  application  of  policies  and 
review  procedures  across  the  States. 

In  June  1994,  the  Office  of  Inspector 
General,  Department  of  Health  and 
Human  Services,  reported  the  findings 
of  a  study  of  oversight  of  State  child 
welfare  programs  that  confirmed  our 
concerns.  The  report  was  based  on 
information  obtained  from  interviews 
with  State  child  welfare  officials  in  13 
States,  and  other  sources.  It  addressed  a 
number  of  issues  about  previous  section 
427  and  title  IV-E  eligibility  reviews, 
including  the  following:  review  reports 
had  not  been  issued  in  a  timely  fashion; 
ACF  had  not  provided  sufficient 
technical  assistance  to  States;  severe 
problems  that  were  identified  in 


successful  lawsuits  against  States  had 
not  surfaced  during  a  review,  and 
reviews  focused  more  on  case  record 
content  than  how  well  children  were 
served.  The  report  delivered  a  clear 
message  from  State  officials  that  the 
existing  review  processes  were  not 
adequately  meeting  their  needs  and 
should  be  revised  substantially. 

At  the  same  time  that  ACF  was  taking 
steps  to  reinvent  its  review  processes. 
Pub.  L.  103-432,  the  Social  Security  Act 
Amendments  of  1994,  was  signed  by  the 
President  on  October  31, 1994.  The 
Conference  Committee  report  for  the 
Social  Security  Act  Amendments  of 
1994  outlined  Congressional  concerns 
with  ACF  review  practices.  It  pointed 
out  that  the  review  process  did  little  to 
address  quality  of  care  for  children;  that 
compliance  criteria  needed  to  be  written 
clearly  and  uniformly;  and  that  review 
standards  needed  to  be  developed  in  a 
more  open  setting  which  encouraged 
discussion  and  participation  among 
affected  parties.  The  concerns  of  State 
officials,  ACF  and  Congress  presented  a 
clear  case  for  reinventing  the  review 
process  and  form  the  basis  for  the 
strategies  proposed  in  this  NPRM. 

III.  Background 

A.  Legislative  History 

The  review  structures  for  section  427 
and  title  IV-E  have  been  in  place  since 
the  early  1980s.  They  were  authorized 
by  the  Adoption  Assistance  and  Child 
Welfare  Act  (Pub.  L.  96-272),  passed  by 
Congress  in  1980,  which  amended 
sections  of  title  IV-B  and  provided  for 
mandatory  Federal  reviews  of  State 
foster  care  services  under  section  427  of 
the  Act.  The  statute  also  established  Part 
E  of  title  IV  of  the  Social  Security  Act, 
"Federal  Payments  for  Foster  Care  and 
Adoption  Assistance."  The  foster  care 
component  of  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  program, 
which  had  been  an  integral  part  of  the 
AFDC  program  under  title  FV-A  of  the 
Act,  was  transferred  to  the  new  title  IV- 
E.  effective  October  1, 1982. 

The  creation  of  title  FV-^  and 
amendments  to  title  IV-B  reflected  the 
perception  of  Congress  and  most  State 
child  welfare  administrators  that  the 
public  child  welfare  agencies 
responsible  for  dependent  and  neglected 
children  had  become  holding  systems 
for  children  living  away  firom  their 
parents.  Congress  intended  that  Pub.  L. 
96-272  would  mitigate  the  need  for  the 
placement  of  children  into  foster  care 
and  encourage  greater  efforts  by  State 
agencies  to  find  permanent  homes  for 
children — either  by  making  it  possible 
for  them  to  return  to  their  own  families 
or  by  placing  them  in  adoptive  homes. 


The  goals  of  Pub.  L.  96-272  have  not  yet 
been  fully  realized,  however,  as 
evidenced  by  continued  increases  in  the 
numbers  of  children  entering  foster  care, 
increasing  lengths  of  stay  in  care,  and 
growing  concerns  about  the  safety, 
permanency  and  well-being  of  children 
served  by  public  agencies. 

In  August  1993,  under  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (Pub. 
L.  103-66),  Congress  again  amended 
title  IV-B,  creating  two  subparts  and 
extending  the  range  of  child  and  family 
services  funded  under  title  IV-B  to 
include  specific  family  preservation  and 
family  support  services  designed  to 
strengthen  and  support  families  and 
children  in  their  own  homes,  as  well  as 
children  in  out-of-home  care.  Later, 
through  the  Social  Security 
Amendments  of  1994,  Congress 
repealed  section  427  of  the  Act  and 
amended  section  422  of  the  Act  to 
include,  as  State  plan  assurances,  the 
protections  formerly  required  in  section 
427.  As  a  result,  ACF  is  no  longer 
conducting  "427"  reviews  to  confirm 
whether  (or  not)  a  State  is  eligible  to 
receive'additional  title  IV-B,  subpart  1 
funds.  In  addition  to  mandating  the 
Secretary,  DHHS,  to  promulgate 
regulations  for  reviews  of  State  child 
and  family  service  programs,  the 
amendments  to  the  Act  also  required  the 
Department  to  make  technical  assistance 
available  to  the  States,  and  afforded 
States  the  opportunity  to  develop  and 
implement  corrective  action  plans 
designed  to  ameliorate  areas  of 
nonconformity  before  Federal  funds  are 
withheld  due  to  the  nonconformity. 

In  1994,  Congress  passed  the 
Multiethnic  Placement  Act,  Pub.  L.  103- 
382,  (MEPA)  to  address  excessive 
lengths  of  stay  in  foster  care 
experienced  by  children  of  minority 
heritage.  One  factor  contributing  to 
these  excessive  lengths  of  stay  in  foster    "> 
care  was  State  agencies'  attempts  to 
place  children  of  minority  heritage  in 
foster  and  adoptive  homes  of  similar 
racial  or  ethnic  background.  The  MEPA 
forbids  the  delay  or  denial  of  a  foster  or 
adoptive  placement  solely  on  the  basis 
of  the  race,  color,  or  national  origin  of 
the  prospective  foster  parent,  adoptive 
parent,  or  child  involved.  At  the  same 
time.  Congress  added  a  title  IV-B  State 
plan  requirement,  section  422(b)(9), 
which  compels  States  to  make  diligent 
efforts  to  recruit  and  retain  prospective 
foster  and  adoptive  parents  who  reflect 
the  racial  and  ethnic  diversity  of  the 
children  in  the  State  for  whom  foster 
and  adoptive  homes  are  needed.  The 
MEPA,  in  section  553,  permitted  States 
to  consider  the  cultural,  ethnic,  or  racial 
background  of  the  child  and  the 
capacity  of  the -prospective  foster  or 
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adoptive  parent  to  meet  the  needs  of  a 
child  of  such  backgroimd  as  one  of  a 
number  of  factors  in  making  foster  and 
adoptive  placements.  In  1996,  through 
section  1808,  "Removal  of  Barriers  to 
Interethnic  Adoptions"  (Section  1808), 
of  the  Small  Business  Job  Protection  Act 
(Pub.  L.  104-188),  Congress  repealed 
section  553  of  MEPA,  believing  that  the 
"permissible  consideration"  language 
therein  was  being  used  to  obfuscate  the 
intent  of  MEPA.  Section  1808  amended 
title  IV-E  by  adding  a  State  plan 
requirement,  section  471(a)(18),  which 
prohibits  the  delay  or  denial  of  a  foster 
or  adoptive  placement  based  on  the 
race,  color,  or  national  origin  of  the 
prospective  foster  parent,  adoptive 
parent,  or  child  involved.  Section  1808 
also  dictates  a  penalty  structure  and 
corrective  action  planning  for  any  State 
that  violates  section  471(a)(18)  of  the 
Act. 

On  November  19,1997,  President 
Clinton  signed  the  first  child  welfare 
reform  legislation  since  Pub.  L.  96-272 
in  1980.  The  Adoption  and  Safe 
Families  Act  (ASFA)  seeks  to  provide 
States  the  necessary  tools  and  incentives 
to  achieve  the  original  goals  of  Pub.  L. 
96-272:  safety;  permanency;  and  child 
and  family  well-being.  The  impetus  for 
the  ASFA  was  a  general  dissatisfaction 
with  the  performance  of  the  child 
welfare  system  in  achieving  these  goals 
for  children  and  families.  Tliis 
dissatisfaction  came  as  a  result  of: 

(1)  A  number  of  high  profile  child 
deaths  across  the  country,  the 
occurrence  of  which  was  often 
attributable  to  confusion  and 
misinterpretation  over  the  reasonable 
efforts  provision.  This  confusion  stems 
fit)m  the  notion  that  there  is  a  lack  of 
clarity  about  the  relationship  between 
reasonable  efforts  and  child  safety; 

(2)  growth  in  the  foster  care  caseload. 
We  are  now  slightly  in  excess  of  a  half- 
million  children  in  foster  care  on  any 
one  day.  This  number  has  almost 
doubled  since  the  mid-eighties.  More 
children  are  coming  into  foster  care 
each  year  than  are  exiting; 

(3)  increased  costs  of  foster  care;  and, 

(4)  a  need  for  greater  emphasis  on 
individual  responsibility  by  parents  and 
accountability  by  States  for  moving 
children  to  permanency  in  a  timely 
manner. 

The  ASFA  seeks  to  strengthen  the 
child  welfare  system's  response  to 
children's  need  for  safety  and 
permanency  at  every  point  along  its 
continuum  of  care.  In  this  NPRM,  we 
propose  regulations  for  those  provisions 
in  the  ASFA  which  strengthen  the  child 
welfare  system's  response  to  safety  and 
certain  provisions  which  address 
permanency. 


B.  Interrelationship  of  Titles  IV-B  and 
IV-E 

Titles  IV-^  and  IV-E  are  closely 
related  parts  of  the  Act.  Each  title 
provides  funds  to  States  to  serve  large 
numbers  of  children  and  families  who 
are  among  the  most  vulnerable  to  harm 
and  separation  in  our  society.  The  two 
programs  help  finance  services  to  the 
almost  3,000,000  children  who  are 
reported  annually  as  alleged  victims  of 
maltreatment  (data  from  1994 
NCANDS),  and  the  approximately 
469,000  children  who  are  in  foster  care 
placements  on  a  given  day  (estimates 
from  1994  Voluntary  Cooperative 
Information  System  (VaS)/AFCARS). 

Title  rV-B,  subpart  1  makes  funds 
available  to  States  for  services  directed 
toward  protecting  children, 
strengthening  families,  preventing 
unnecessary  separation  of  parents  and 
children,  providing  care  and  services  to 
children  and  families  when  separation 
occurs,  and  working  with  parents  and 
children  to  reimify  families  or  achieve 
an  alternate  permanent  plan  for  the 
child.  Subpart  2  initially  provided 
funding  for  family  preservation  and 
family  support  services.  Under  the 
ASFA,  subpart  2  funds  must  now  also 
be  used  to  provide  time-limited 
reunification  services  and  services  to 
promote  and  support  adoption. 

Title  FV-E  foster  care  funds  enable 
States  to  provide  foster  care  for  children 
who  were  or  would  have  been  eligible 
for  assistance  (Aid  to  Families  With 
Dependent  Children)  under  a  State's 
approved  title  FV-A  plan  (as  in  effect  on 
July  16, 1996)  but  for  their  removal  &t)m 
home,  "rhe  Act  includes  requirements 
which  define  the  circumstances  under 
which  a  State  shall  make  foster  care 
maintenance  payments  (section  472(a)), 
and  mandates  a  child's  placement  in  an 
approved  or  licensed  facility  (section 
472(b)).  The  eligibility  review  is  focused 
on  these  requirements,  so  that  ACF  can 
verify  that  children  in  foster  care  for 
whom  Federal  financial  participation  is 
being  claimed  (or  can  be  claimed)  are 
eligible  and  are  being  placed  with 
eligible  foster  care  providers. 

Titles  IV-^  and  IV-B  are  linked  not 
only  by  common  goals  but  by  numerous 
cross-references  to  detailed  protections 
or  safeguards  for  children  in  foster  care, 
e.g.,  a  case  review  system  which 
includes  periodic  case  reviews  and 
permanency  hearings.  Further,  while 
title  IV-E  requires  that  reasonable 
efforts  be  made  to  prevent  removal  of 
children  from  their  homes  when  it  is 
safe  to  do  so,  to  safely  reunify  children 
in  foster  care  with  their  fiunilies,  and  to 
make  and  finalize  permanent 
placements  for  children  who  cannot 


return  home,  the  services  needed  to 
provide  reasonable  efforts  are  not 
funded  by  title  FV-E,  but  are  made 
available  in  many  circumstances 
through  title  IV-B  and  other  sources  of 
State  and  Federal  funds.  While  title  IV- 
B  requires  States  to  deliver  child  welfare 
services  in  order  to  be  eligible  for 
Federal  funds,  title  IV-E  tests  both  the 
eligibility  of  each  child  on  whose  behalf 
a  payment  is  made  and  the  eligibility  of 
the  foster  home  or  child-care  institution 
in  which  the  child  is  placed. 

IV.  Orerview  of  Title  IV-f  Eligibility 
Rcfiews 

A.  Development  of  the  Beviews 

The  title  IV-^  eligibility  review 
process  proposed  in  this  NPRM  reflects 
a  number  of  important  lessons  learned 
in  the  pilot  reviews,  including  the 
following: 

•  Pilot  reviewrs  conducted  jointly  by  a 
team  of  Federal  and  State  staff  fostered 
working  partnerships  and  assisted  the 
States  in  identifying  strategies  for 
corrective  action  where  indicated  in  the 
reviews  and  increased  the  knowledge  of 
State  staff  on  efigibility  requirements  for 
title  FV-E  foster  care  maintenance 
payments. 

•  Examining  a  sub-sample  of  non-IV- 
E  cases  during  the  reviews,  along  with 
the  FV-E  cases,  increased  the  potential 
for  States  to  receive  Federal  funding  to 
which  they  are  entitled  by  statute  and 
demonstrated  the  fairness  of  the  reviews 
to  States. 

•  The  emphasis  on  program 
improvement  planning  in  the  reviews 
led  to  specific  recommendations  for 
improving  title  FV-E  error  rates  and  the 
quality  of  services  to  children  in  such 
critical  areas  as  foster  home  licensing 
and  services  tc  prevent  removal  of 
children  from  their  famiUes  and  reunify 
children  in  foster  care  with  their 
families. 

•  Examination  of  cases  involving 
more  recent  foster  care  entries  linked 
the  reviews  and  potential  disallowances 
to  current  practices  and  policies  that 
impact  both  eUgibiUty  for  services  and 
the  quality  of  services  provided,  rather 
than  focusing  on  older  practices 
inherent  to  the  previous  reviews. 

Tlje  revised  title  FV-^  review  strategy 
incorporates  these  important  lessons 
learned  bom  the  pilots,  while  ensuring 
compliance  with  key  requirements  of 
the  statute  regarding  eligibility  for 
funds.  The  requirements  are  designed  to 
enhance  child  safety,  permanency  and 
well-being,  and  they  provide  a  specific 
framework  for  reviewing  State 
compliance  throiigh  the  tide  IV-E 
eligibility  reviews. 
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We  believe  that  the  proposed  changes 
to  the  review  process  will  produce 
results  which  are  more  meaningful  and 
helpful  to  States  which  undergo  a  title 
rV-E  eligibility  review  with  the 
intention  of  improving  their  State 
systems.  Additional  changes  in  the  title 
IV-^  eligibility  review  process  are 
included  in  the  section-by-section 
discussion  of  the  NPRM. 

B.  Summary  of  the  Title  TV-^  Eligibility 
Review  Process 

We  are  proposing  to  conduct  title  IV- 
E  eligibility  reviews  in  States  at  three- 
year  intervals.  The  review  process 
includes  an  initial  review  of  foster  care 
cases  for  the  title  IV-E  eligibility 
requirements  defined  in  the  statute. 
States  determined  to  be  in  substantial 
compliance  based  on  the  review  will  not 
be  subject  to  another  review  for  three 
years.  States  that  are  determined  not  to 
be  in  compliance  will  develop  and 
implement  a  program  improvement  plan 
designed  to  correct  the  areas  of  non- 
compliance, and  a  follow-up  review  will 
be  conducted  after  completion  of  the 
prQ0«m  improvement  plan. 

"rbe  reviews  will  be  conducted  by  a 
joint  team  of  Federal  and  State  staff  in 
order  to  promote  working  partnerships 
through  the  review  process.  In  contrast 
to  prior  reviews,  the  sample  for  the 
reviews  will  be  drawn  from  the 
AFCARS  data  base,  reducing  the  burden 
on  the  State  to  select  the  sample. 

The  threshold  error  rate  for  a 
determination  of  non-compliance  is 
proposed  at  15  percent  in  the  first  round 
of  reviews  following  publication  of  the 
final  rule,  and  10  percent  for  subsequent 
years.  States  with  error  rates  within  the 
threshold  will  receive  disallowances 
only  on  the  ineligible  cases.  Further,  if 
the  number  of  inehgible  cases  in  the 
review  that  follows  the  program 
improvement  plan  is  within  the 
threshold,  disallowances  will  be 
assessed  only  on  those  cases.  If  the 
niunber  exceeds  the  threshold  in  the 
review  following  the  program 
improvement  plan,  disallowances  will 
be  extrapolated  to  the  universe. 

V.  Overview  of  Child  and  Family 
Service  Reviews 

A.  Development  of  the  Reviews 

The  child  and  family  service  reviews 
proposed  in  this  NPRM  are  the  result  of 
extensive  piloting  and  consultation. 
Among  the  chief  lessons  learned  from 
the  developmental  process  are  the 
following: 

•  Reviewing  for  outcomes,  as 
opposed  to  procedural  indicators  alone, 
is  more  likely  to  lead  to  improvements 
in  State  programs; 


•  Three  outcome  areas  of  safety, 
permanency,  and  child  and  family  well- 
being  were  identified  and  agreed  upon 
as  the  areas  in  which  almost  all 
outcomes  associated  with  Federally- 
funded  child  and  family  services  fit; 

•  Reviewing  for  documentation  alone 
in  case  records  is  insufficient  for 
evaluating  outcomes  and  the  quality  of 
services: 

•  The  pilots  indicated  that  a  smaller 
sample  of  cases  reviewed  more 
intensely  yielded  more  information 
about  outcomes  than  larger  samples  that 
involved  only  case  record  reviews; 

•  The  pilots  indicated  that  State  self- 
assessment  is  a  viable  approach  for 
identifying  programmatic  strengths  and 
needs,  for  building  on  the  commimity 
planning  process  begun  through 
implementation  of  the  Child  and  Family 
Services  Plan  (CFSP)  planning 
requirements,  and  for  enhancing 
Federal/State  partnerships  (The  final 
rule  on  Foster  Care  Maintenance 
Payments,  Adoption  Assistance,  and 
Child  and  Family  Services  published 
November  18, 1996,  contains  the 
requirements  governing  the  CFSP  (61  FR 
58632).); 

•  The  review  process  is  an  effective 
means  of  assisting  States  in  examining 
the  effects  of  practice  innovations  and 
technical  assistance  and  refining  the 
indicators  used  to  measure  progress 
over  time;  and, 

•  A  review  team  that  includes  State 
representatives  from  outside  the  State 
agency  helps  broaden  the  perspective  of 
the  review,  supports  locally-based 
partnerships  between  the  State  agency 
and  the  communities  it  serves,  increases 
the  likelihood  that  the  review  will  be 
relevant  to  all  populations  served  by  the 
agency,  and  helps  identify  training 
needs  in  the  State. 

With  these  lessons  in  mind,  our 
primary  goal  in  revising  the  reviews  for 
child  and  family  services  is  to  assist 
States  in  improving  outcomes  for 
children  and  families  by  identifying  the 
strengths  and  needs  within  State 
programs  and  those  areas  where 
technical  assistance  can  lead  to  program 
improvements.  Supporting  goals 
include:  (1)  reviewing  for  the  actual 
outcomes  of  services  as  well  as  the 
procedures  that  support  desirable 
outcomes;  and  (2)  using  the  reviews  to 
promote  the  integration  of  the  range  of 
Federally-funded  child  and  family 
services  programs. 

In  developing  the  NPRM,  we  have 
followed  the  statutory  requirements 
closely  when  the  statute  has  provided 
specific  parameters  for  the  reviews. 
Where  we  were  required  to  make 
decisions  about  issues,  such  as  the  State 
plan  requirements  subject  to  review  and 


the  criteria  for  determining  substantial 
conformity,  we  have  focused  on  the 
emphasis  the  statute  places  on  program 
improvements.  We  have  integrated  the 
proposed  review  requirements  with 
other  requirements  related  to  data 
collection  and  the  CFSPs  in  order  to 
reduce  the  burdens  on  States  whenever 
possible.  Finally,  in  emphasizing  the 
importance  of  outcomes  over  procedure, 
we  are  proposing  a  review  process  that 
States  can  adapt  to  their  ongoing  self- 
evaluation  and  integrate  into  their  own 
quality  assurance  efforts,  apart  from 
periodic  Federal  reviews. 

We  chose  not  to  emphasize  the 
penalty  structure  associated  with  the 
child  and  family  services  reviews. 
Rather,  we  have  designed  a  review 
process  that  will  lead  to  meaningful 
improvements  in  the  outcomes  of 
services  delivered  to  children  and 
families  and  will  strengthea  State  and 
Federal  collaboration.  We  have 
purposefully  crafted  the  regulation  to 
encourage  States  to  make  the  necessary 
program  improvements. 

B.  Sunnmary  of  the  Child  and  Family 
Service  Reviews 

We  are  proposing  to  review  State 
programs  in  two  areas:  (1)  outcomes  for 
children  and  families  in  the  areas  of 
safety,  permanency,  and  child  and 
family  well-being;  and  (2)  systemic 
factors  that  directly  impact  the  State's 
capacity  to  deUver  services  leading  to 
improved  outcomes. 

The  process  we  are  proposing 
includes  two  stages:  a  State  self- 
assessment  and  an  on-site  review.  The 
State  self-assessment  will  be  completed 
by  the  State  members  of  the  review 
team,  including  staff  of  the  State  agency 
and  community  representatives,  in 
collaboration  with  ACF  Regional 
Offices.  In  the  second  phase,  a 
representative  team  of  Federal,  State 
and  community  reviewers  will  review  a 
small  "discovery  sample"  of  cases 
selected  randomly  and  stratified  by  type 
of  cases,  based  on  the  findings  of  the 
self-assessment.  The  reviews  will 
examine  cases  which  reflect  a  wide 
range  of  services  provided  by  the  State, 
e.g.,  child  protective  services,  out-of- 
home  and  in-home  services,  but  more 
emphasis  will  be  placed  on  those  cases 
reflecting  State-specific  issues  identified 
in  the  self-assessment.  Information  on 
each  case  will  be  gathered  from  the  case 
records  as  well  as  interviews  with  the 
children,  parents,  social  worker,  foster 
parent  and  service  providers  in  the  case. 
Systemic  issues  will  be  reviewed  on- 
site,  primarily  through  interviews  with 
State  and  commimity  stakeholdera  bom 
within  and  outside  the  State  agency. 
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As  explained  in  the  section-by-section 
discussion  of  the  preamble,  we  are 
proposing  to  make  "substantial 
conformity"  determinations  for  each 
outcome  and  systemic  factor  reviewed, 
rather  than  an  overall  determination  of 
conformity  for  the  State's  entire  title  IV- 
B  and  IV-E  program.  To  be  determined 
to  be  in  "substantial  conformity,"  each 
outcome  reviewed  on-site  must  be  rated 
"substantially  achieved"  in  at  least  90% 
of  the  cases  examined  in  the  first 
review,  and  95%  in  the  subsequent 
reviews.  To  be  determined  to  be  in 
"substantial  conformity"  for  the 
systemic  factors  reviewed,  each  fector 
must  be  operating  in  accordance  with 
appUcable  statutory  requirements. 
Federal  funds  may  be  withheld  from 
States  that  are  determined  to  be  in 
nonconformity.  However,  States  firat 
will  be  required  to  implement  program 
improvement  plans  to  correct  areas  of 
nonconformity  and.  if  the  plans  are 
implemented  successfully,  funds  will 
not  be  withheld. 

We  propose  that  States  determined  to 
be  operating  in  substantial  conformity 
be  reviewed  at  five-year  intervals  and 
States  not  in  substantial  conformity  be 
reviewed  at  three-year  intervals. 

VI.  Interethnic  Adoption  Provisions  of 
the  Small  Business  Job  Protection  Ad  of 
1996  and  the  Multiethnic  Placement 
Act  of  1994 

On  August  20, 1996,  President 
Clinton  signed  the  Small  Business  Job 
Protection  Act  of  1996.  Section  1808  of 
this  Act  (section  1808),  "Removal  of 
Barriers  to  Interethnic  Adoption," 
repeals  and  replaces  the 
nondiscrimination  provision  of  the 
Multiethnic  Placement  Act  of  1994 
(MEPA).  Section  1808  prohibits  denial 
of  or  delay  in  the  placement  of  a  child 
for  adoption  or  foster  care  on  the  basis 
of  race,  color,  or  national  origin  of  the 
adoptive  parent,  foster  parent,  or  child 
involved.  It  also  prohibits  denying  to 
any  person  the  opportimity  to  become 
an  adoptive  or  foster  parent,  on  the  basis 
of  the  race,  color,  or  national  origin  of 
the  person  or  child  involved.  This 
provision  became  a  new  title  IV-^  State 
plan  requirement,  section  471(a)(18)  of 
the  Act,  effective  January  1, 1997. 
Noncompliance  with  section  471(a)(18) 
constitutes  a  violation  of  tide  IV-^  as 
well  as  a  violation  of  title  VI  of  the  Qvil 
Ri^ts  Act  of  1964. 

The  diligent  recruitment  requirement 
at  section  422(b)(9)  of  the  Act  in  no  way 
mitigates  the  prohibition  on  denial  or 
delay  of  placement  based  on  race,  color 
or  national  origin.  However,  the  statute 
is  clear  that  the  section  1808 
prohibitions  against  delaying  or  denying 
placement  based  on  race,  color,  or 


national  origin  have  no  effect  on  the 
application  of  the  Indian  Child  Welfare 
Act  of  1978. 

In  implementing  the  provisions  of 
section  1808,  we  will  identify  potential 
violations  during  the  conduct  of  child 
and  family  services  reviews.  We  will 
refer  cases  so  identified,  as  well  as  cases 
brought  to  our  attention  by  any  other 
means,  to  the  E)epartment's  Office  for 
Civil  Rights  (OCR)  for  investigaticm. 
Based  on  the  OCR  investigation  in  any 
such  case,  we  will  determine  whether  a 
violation  of  section  471(a)(18)  has 
ogpirred.  Under  section  474(d)  of  the 
Act,  States  and  other  entities  receiving 
title  IV-E  funding  are  subject  to 
financial  penalties  and  corrective  action 
for  such  violations. 

Vn.  Welfare  Reform  Legislation  and 
Tide  IV-E  EligibiUty 

On  August  22. 1996,  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRWORA) 
was  signed  into  law  (Pub.  L.  104-193). 
This  law  repealed  the  Aid  to  FamiUes 
with  Dependent  Children  (AFDC) 
program  and  replaced  it  with  the 
Temporary  Assistance  for  Needy 
Families  (TANF)  block  grant.  This 
change  has  implications  for  the  title  IV- 
E  foster  care  program  since  title  IV-E 
eligibility  is  predicated,  in  part,  on  the 
child's  eligibility  for  AFDC.  The 
PRWORA,  as  amended  by  the  Balanced 
Budget  Act  of  1997  (Pub.  L.  105-33), 
requires  States  to  apply  the  AFDC 
eligibility  requirements  that  were  in 
effect  in  the  State  on  July  16, 1996, 
when  determining  whether  children  are 
financially  eligible  for  Federal  foster 
care.  Consistent  with  this  approach,  we 
continue  to  use  references  which 
predate  the  passage  of  TANF,  but  are  to 
be  applied  as  they  were  in  effect  on  July 
16, 1996. 

Vm.  Hie  Adoption  and  Safie  Families 
Actofl997 

On  November  19, 1997.  the  President 
signed  into  law  the  Adoption  and  Safe 
Families  Act  (ASFA)  of  1997.  Pub.  L. 
105-89.  This  legislation,  passed  by  the 
Congress  with  overwhelming  bipartisan 
support,  represents  an  important 
landmark  in  Federal  child  welfare  law. 
Its  passage  affords  us  an  unprecedented 
opportunity  to  build  on  the  reforms  of 
the  child  welfare  system  that  have 
begim  in  recent  years  in  order  to  make 
the  system  more  responsive  to  the 
multiple,  and  often  complex,  needs  of 
children  and  families.  The  Adoption 
and  Safe  Families  Act  embodies  a 
number  of  key  principles  that  must  be 
considered  in  order  to  implement  the 
law: 


•  The  safety  of  children  is  the 
paramount  concern  that  must  guide  all 
child  welfJare  services.  The  new  law 
requires  that  child  safety  be  the 
paramount  concern  when  making 
service  provision,  placement  and 
permanency  plaiming  decisions.  The 
law  reaffirms  the  importance  of  making 
reasonable  efforts  to  preserve  and 
reunify  families,  but  also  now  clarifies 
instances  in  which  States  are  not 
required  to  make  efforts  to  keep 
children  with  their  parents,  when  doing 
so  places  children's  safety  in  jeopardy. 

•  Foster  care  is  a  temporary  setting 
and  not  a  place  for  children  to  grow  up. 
To  ensure  that  the  system  respects  a 
child's  developmental  needs  and  sense 
of  time,  the  law  includes  provisions  that 
shorten  the  time  frame  for  making 
permanency  planning  decisions,  and 
that  establish  a  time  frame  for  initiating 
proceedings  to  terminate  parental  rights. 
The  law  also  strongly  promotes  the 
timely  adoption  of  diildren  who  cannot 
return  safely  to  their  own  homes. 

•  Permanency  planning  efforts  for 
children  should  begin  as  soon  as  a  child 
enters  foster  care  and  should  be 
expedited  by  the  provision  of  services  to 
families.  The  enactment  of  a  legal 
framework  requiring  permanency 
decisions  to  be  made  more  promptly 
heightens  the  importance  of  providing 
quality  services  as  quickly  as  possible  to 
enable  families  in  crisis  to  address 
problems.  It  is  only  when  timely  and 
intensive  services  are  provided  to 
families  that  agencies  and  courts  can 
make  informed  decisions  about  parents' 
ability  to  protect  and  care  for  their 
children. 

•  The  child  welfare  system  must  . 
focus  on  results  and  accountability.  The 
law  is  clear  that  it  is  no  longer  enough 
to  ensure  that  procedural  safeguards  are 
met.  It  is  critical  that  child  welfare 
services  lead  to  positive  results.  The  law 
contains  a  number  of  tools  for  focusing 
attention  on  results,  including  an 
annual  report  on  State  performance;  the 
creation  of  an  adoption  incentive 
payment  for  States,  designed  to  support 
the  President's  goal  of  doubling  the 
aimual  number  of  children  who  are 
adopted  or  permanently  placed  by  the 
year  2002;  and  a  requirement  to  study 
and  make  recommendations  regarding 
additional  performance-based  financial 
incentives  in  child  welfare. 

We  are  proposing  regulations  in  this 
NPRM  for  the  following  provisions  in 
the  ASFA: 

•  Section  471(a)(15)  of  the  Act 
regarding  reasonable  efforts; 

•  Section  47l(a)(20)  of  the  Act 
regarding  criminal  records  checks; 

•  Section  475(1)(E)  of  the  Act 
regarding  documentation  of  the  State's 
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efforts  to  make  and  finalize  a  child's 
placement  when  the  permanency  goal  is 
adoption,  guardianship,  or  some  other 
permanent  arrangement; 

•  Section  475(5)(C)  of  the  Act 
regarding  permanency  hearings; 

•  Section  475{5)(E)  of  the  Act 
regarding  requirements  to  file  or  join  a 
petition  to  terminate  parental  rights. 

•  Section  475(5){F)  of  the  Act 
regarding  the  date  a  child  has  entered 
foster  care;  and, 

•  Section  475(5)(G)  of  the  Act 
regarding  notice  of  reviews  and  hearings 
and  an  opportimity  to  be  heard  for  foster 
parents,  relative  caregivers,  and 
preadoptive  parents. 

The  proposed  title  IV-E  review  only 
monitors  eligibility  for  foster  care 
maintenance  payments.  Therefore,  those 
provisions  in  the  ASFA  which  amend 
title  IV-B,  subpart  2,  and  the  Adoption 
Assistance  program  will  be  regulated  in- 
a  subsequent  NPRM.  We  will  propose 
regulations  for  the  following  ASFA 
provisions  in  the  next  NPRM: 

•  Title  IV-B,  subpart  2  of  the  Act 
regarding  the  Promoting  Safe  and  Stable 
Families  program; 

•  Section  471(a)(21)  of  the  Act 
regarding  health  insurance  coverage  for 
children  with  special  needs  for  whom 
an  adoption  assistance  agreement  is  in 
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.  •  Section  473(a)(2)(C)  of  the  Act 
regarding  a  child's  continued  title  IV-E 
eligibility  for  adoption  assistance  in 
cases  where  an  adoption  disrupts  or  the 
adoptive  parent(s}  die. 

ACF  does  not  intend  to  issue 
regulations  to  implement  the  adoption 
incentive  bonuses  at  section  473A  of  the 
Act  because  of  the  time-limited  nature 
of  the  provision.  Rather,  we  have 
provided  guidance  through  poHcy 
issuance. 

IX.  Strategy  for  Regulating  the 
Adoption  and  Safe  Families  Act  of  1997 

We  have  decided  to  regulate  the 
provisions  of  ASFA  and  other  recent 
statutory  amendments  through  two 
NPRMs.  This,  the  first  NPRM,  transmits 
ACF's  proposed  review  systems  for 
child  and  family  services  and  title  IV- 
E  eligibility,  proposes  an  enforcement 
strategy  for  the  statutory  prohibitions 
regarding  race  preference  in  foster  and 
adoptive  placements,  and  addresses 
those  provisions  in  the  ASFA  related  to 
the  foster  care  maintenance  program. 
The  second  NPRM  will  propose 
codification  of  the  remaining  ASFA 
amendments  to  the  Social  Security  Act. 
Clarification  and  interpretation  required 
by  the  field  to  implement  the  time 
sensitive  provisions  in  the  ASFA  will  be 
addressed  by  policy  issuances  prior  to 
codification  in  a  final  rule. 


We  considered  issuing  a  single 
comprehensive  NPRM  which  would 
encompass  technical  and  programmatic 
changes  to  titles  IV-B  and  IV-E  and  the 
review  processes,  but  rejected  that 
approach  in  favor  of  the  alternative 
strategy  for  the  following  reasons: 

(1)  ACF  is  required  by  statute  to 
promulgate  regulations  to  implement 
State  plan  compliance  reviews.  After 
extensive  consultation  with  the  field  to 
develop  these  proposed  review 
procedures  and  several  years  of  pilot 
testing,  it  is  critical  that  the  field  receive 
guidance  on  the  proposed  review         , 
processes  without  further  delay; 

(2)  The  proposed  review  processes 
can  easily  accommodate  revisions  to 
program  operation  and  policy;  and, 

(3)  ACF  has  a  statutory  obligation  to 
enforce  the  provisions  of  section 
471{a)(18)ofthe  Act. 

Soon  after  the  enactment  of  the  ASFA, 
we  held  focus  groups  in  Washington, 
E)C  and  in  each  of  the  10  Federal  regions 
to  obtain  input  from  the  field  on  the 
implementation  of  the  new  law.  We 
learned  a  great  deal  about  the  provisions 
in  the  law  that  require  clarification  and 
guidance.  The  section-by-section 
discussion  in  the  preamble  offers 
guidance  on  the  intent  of  the  ASFA  and 
its  implementation. 

We  want  to  be  very  clear  about  the 
effective  dates  in  the  ASFA.  The 
provisions  in  the  ASFA  were  effective 
on  the  date  of  enactment,  November  19, 
1997,  except  for  those  provisions  which 
require  action  on  the  part  of  the  State 
legislature.  The  ASFA  estabhshes  a 
delayed  effective  date  (the  first  day  of 
the  calendar  quarter  following  the  first 
legislative  session  which  follows  the 
enactment  of  the  ASFA)  for  States  that 
must  pass  legislation  to  implement 
certain  provisions.  States  may  not  wait 
until  final  regulations  are  promulgated 
to  come  into  compliance  with  the  ASFA 
provisions.  States  must  adhere  to  the 
effective  dates  in  the  statute. 

X.  Section-by-Section  Discussion  of  tlie 
NPRM 

A.  Child  and  Family  Service  Reviews 

Part  1355— General 

Section  1355.20    Definitions 

We  have  amended  45  CFR  1355.20  to 
include  definitions  of  new  terms 
relevant  to  monitoring,  including  full 
review,  partial  review,  and  State  self- 
assessment.  We  have  added  a  definition 
of  the  National  Child  Abuse  and  Neglect 
Data  System,  since  the  term  is  not 
defined  in  other  regulations  (See  Part 
X.B.  for  other  definitional  revisions  in 
§1355.20.) 


Section  1355.31    Elements  of  the 
Review  System 

Section  1355.31  is  added  to  specify 
the  scope  of  the  reviews  covered  in  the 
NPRM. 

Section  1355.32    Timetable  for  the 
Reviews 

This  section  specifies  the  review 
timetable  for  the  initial  and  subsequent 
reviews  as  required  by  Section  1123A  of 
the  Social  Security  Act. 

In  paragraph  (a),  we  are  proposing  a 
six-month  period  following  publication 
of  the  final  rule  and  prior  to  the 
commencement  of  Child  and  Family 
Service  reviews  so  that  States  can 
become  knowledgeable  about  the  review 
process  before  the  initial  reviews  begin 
in  each  State.  The  extended  time  period 
proposed  for  completing  the  initial 
reviews  takes  into  accoimt  that:  (1) 
States  will  need  time  to  become  familiar 
with  and  prepare  for  these  new  reviews; 
and  (2)  the  ACF  Regional  Offices  must 
schedule  these  reviews  in  all  of  the 
States  within  each  region,  in 
conjunction  with  separate  scheduling 
for  the  newly  revised  title  IV-^ 
eligibility  reviews.  We  learned  from  our 
pilot  reviews  that  approximately  six 
months  is  required  to  prepare  for  and 
conduct  a  review  that' examines  the 
quality  of  services  and  outcomes. 

In  paragraph  (b),  we  describe  the 
timetable  for  reviews  following  the 
initial  review,  in  accord  with  the 
statutory  requirement  for  less  frequent 
reviews  of  States  that  are  determined  to 
be  in  substantial  conformity.  We 
propose  that  full  reviews  be  conducted 
at  five-year  intervals  in  States  foimd  to 
be  in  substantial  conformity.  We  also 
propose  that  the  State  self-assessment 
portion  of  the  review  be  completed 
three  years  after  a  review  in  which  a 
State  is  found  to  be  in  substantial 
conformity. 

In  addition,  we  propose  that  reviews 
for  States  determined  not  to  be  in 
substantial  conformity  occur  at  three* 
year  intervals.  This  proposal  is  based  on 
the  recognition  that  many  States  have 
technical  assistance  needs  that  will 
extend  beyond  a  year  or  two  in  order  for 
them  to  implement  program 
improvement  plans  designed  to  correct 
the  areas  of  nonconformity  in  their  child 
and  family  services  program. 

In  paragraph  (c),  we  implement  the 
provision  at  section  1123A(b)(l)(C)  of 
the  Act  regarding  the  reinstatement  of 
more  frequent  reviews  of  States  and  also 
provide  examples  of  information  that 
might  indicate  that  the  State  is  not 
operating  in  substantial  conformity.  We 
propose  that  when  information  is 
received  suggesting  the  possibility  of 
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nonconformity,  ACF  will  conduct 
detailed  inquiries  prior  to  initiating  an 
imscheduled  review.  We  do  not  wish  to 
pursue  more  frequent  reviews  than  are 
necessary  and  will  conduct  detailed 
inquiries  prior  to  initiating  an 
unscheduled  review.  If  the  State, 
however,  does  not  provide  the 
additional  information  requested,  we 
will  proceed  with  a  review.  When  a  full 
review  is  not  deemed  necessary  or 
appropriate,  we  propose  that  a  targeted 
partial  review  be  conducted  of  the  areas 
indicated  to  be  in  nonconformity. 

Section  1 355. 33    Procedures  for  the 
Review. 

In  paragraph  (a),  we  propose  a  two- 
phase  review  process  and  suggest  that 
the  joint  State-Federal  review  team  have 
multiple  representation,  including" 
individuals  and  organizations  outside 
the  State  agency  with  whom  the  State 
was  required  to  consult  in  developing 
its  State  plan  (external  members). 
Federal  review  team  members  will 
consist  primarily  of  staff  from  ACF,  but 
may  also  include  staff  from  other 
agencies  within  HHS,  including  the 
Office  for  Civil  Rights  (OCR). 

We  received  positive  feedback  from 
participants  in  the  pilot  reviews  that 
this  approach  encourages  Federal-State 
collaboration  dvu-ing  the  review,  as  well 
as  during  the  development  and 
implementation  of  program 
improvement  plans.  We  found  that  a 
team  with  a  more  diverse  composition: 

•  Had  a  broader  perspective  of  the 
extent  to  which  outcomes  were  being 
achieved,  and  was  more  comprehensive 
in  its  identification  of  areas  needing 
improvement  within  a  State; 

•  Would  be  better  able  to  integrate  the 
proposed  review  process  with  the  CFSP 
planning  process  by  including  the 
external  representatives  in  both 
processes  and  building  on  the  existing 
consultation  requirements  in  place; 

•  Satisfied  a  repeatedly  expressed 
need  on  the  pari  of  the  focus  group 
participants  for  a  broad  base  of 
cpmmimity  involvement  in  the  new 
review  process,  including 
representatives  other  than  staff  of  the 
State  agency;  and 

•  May  lead  to  increased  opportimities 
for  technical  assistance  from  those 
involved  in  identifying  the  State's 
strengths  and  needs. 

In  paragraph  (b),  we  describe  the 
proposed  State  self-assessment  process 
which  is  based  on  data,  provided  by 
ACF  to  the  States  in  report  format,  from 
their  own  most  recent  submissions  to 
the  AFCARS  and  NCANDS  systems. 
State  review  team  members  will  review 
and  analyze  the  data  to  evaluate  the 
strengths  and  needs  of  the  child  and 


family  services  systems  in  the  State. 
ACF  will  conduct  an  independent 
analysis  of  the  AFCARS  and  NCANDS 
data  and  provide  consultation  to  the 
State  during  the  development  of  the 
self-assessment  to  ensure  that  it  is 
complete  and  accurate.  In  promoting  the 
principles  of  State  flexibility  and 
program  improvement  through  the 
reviews,  the  analysis  of  the  self- 
assessment  will  provide  the  focus  for 
the  on-site  review  by  identifying 
particular  aspects  of  State  programs  that 
need  further  review.  This  approach  is 
proposed  as  an  alternative  to  conducting 
standard  reviews  on  similar  populations 
in  every  State,  absent  any  recognition  of 
individual  State  needs.  State  self- 
assessments  were  used  successfully  to 
structure  the  on-site  reviews  around 
specific  outcome  areas,  service  areas, 
and  systemic  issues.  We  think  this 
approach  will  promote  a  more  efficient 
use  of  State  and  Federal  resources. 

In  paragraph  (c),  we  describe  the 
proposed  on-site  review  process.  The 
proposal  that  the  on-site  review  be 
focused  in  specified  geographic 
locations  in  the  State,  including  the 
State's  largest  city,  reflects  an  approach 
used  in  all  of  the  pilots.  It  provided 
members  of  the  review  team 
opportunities  to  speak  to  local 
stakeholders  and  conduct  face-to-face 
interviews  with  children  and  families, 
service  providers,  foster  families  and 
staff  fix>m  various  localities.  Because  the 
nation's  large  metropolitan  areas  are 
often  characterized  by  complex  social 
and  organizational  issues  that  affect 
large  numbers  of  children  and  families, 
we  propose  that  each  State's  largest 
metropolitan  area  be  one  of  the 
locations  selected  for  an  on-site  review. 

In  paragraph  (c)(3},  we  propose  that 
ACF  has  final  approval  if  consensus 
cannot  be  reached  regarding  the 
selection  of  programmatic  areas  of 
emphasis  for  the  on-site  reviews  and  the 
geographic  locations  in  which  the  on- 
site  review  will  occur.  However,  our 
experience  from  the  pilot  reviews  " 
suggests  that,  in  most  cases,  the  State 
and  ACF  will  reach  consensus. 

The  proposed  approach  of  using 
various  sources  of  information  to 
determine  substantial  conformity  urith 
the  outcomes  and  systemic  factors  is 
also  based  on  the  pilot  reviews.  The 
comparative  experiences  in  the  pilots 
revealed  that  the  reviews  yield  findings 
of  greater  quality  and  higher  accuracy 
when  they  include  case  reviews  and 
interviews  rather  than  rely  solely  on  the 
case  records. 

The  on-site  review,  by  design,  is 
quaUtatively  focused,  reflecting  our 
belief  that  a  small  sample  that  examines 
outcomes  thoroughly  will  best  promote 


the  State/Federal  partnerships  and 
collaboration  necessary  to  achieve 
program  improvements  through  the 
reviews.  We  propose  that  the  sample  of 
cases  be  randomly  selected  and  that  the 
sampling  plan  be  approved  by  the  ACF 
designated  official  in  order  to  achieve 
an  objectively  selected  sample.  We  have 
not  prescribed  a  specific  number  of 
cases  to  be  included  in  the  sample, 
since  the  number  will  vary  by  State, 
depending  upon  the  size  of  the  State 
and  the  areas  under  review.  However, 
we  propose  to  select  a  relatively  small 
sample,  that  is,  30-50  cases,  and 
conduct  an  intense  review,  including 
interviews  with  the  relevant  parties  in 
each  case. 

In  some  pilot  States,  we  used  both  the 
old  review  method  of  merely  reading 
case  records  and  the  proposed  method 
of  reading  case  records  and  conducting 
interviews  with  families  and  other 
relevant  parties.  In  those  pilot  States 
where  both  the  old  and  the  proposed 
review  methods  were  deployed 
simultaneously,  the  review  teams 
reported  that  the  proposed  method 
provided  a  more  accurate  measure  of  the 
status  of  outcomes  in  the  States. 
Conducting  interviews  with  families 
and  other  relevant  parties  resulted  in  a 
more  balanced  approach  by  the  review 
team  when  considering  the  State's 
success  in  achieving  outcomes  for 
families. 

In  paragraph  (d),  we  propose  that 
partial  reviews  be  jointly  planned  and 
conducted  by  the  State  and  ACF.  Partial 
reviews  will  be  targeted  to  the  nature  of 
the  concern. 

We  believe  the  stated  emphasis  on 
program  improvement  will  best  be 
served  through  timely  feedback  to  the 
States  on  the  review  findings.  Therefore, 
in  paragraph  (e),  we  propose  a  time 
fi^e  of  30  calendar  days  in  which  to 
notify  the  State  of  ACF's  determination 
as  to  whether  the  State  is  operating  in 
substantial  conformity.  However,  the 
letter  of  notification  will  not  include  a 
detailed  report  of  the  review.  Rather,  it 
will  summarize  and  confirm  the 
findings  of  the  review,  many  of  which 
will  have  been  assembled  and  reported 
to  the  State  at  the  conclusion  of  the  on- 
site  review.  We  propose  that  the 
substance  of  findings  related  to  a 
determination  of  nonconformity  be 
expoimded  upon  and  developed  in  the 
context  of  the  program  improvement 
plan,  which  will  then  serve  as  a  guide 
to  the  State  in  achieving  substantial 
conformity  (see  section  1355.35). 

Section  1355.34    Criteria  for 
Determining  Substantial  Conformity 

This  section  describes  the  criteria 
which  will  be  used  to  determine  a 
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State's  degree  of  conformity  with 
specified  State  plan  requirements  for 
each  outcome  and  systemic  factor  of  the 
State's  service  delivery  system  that 
undergoes  review. 

We  propose  to  base  conformity  on  the 
specific  outcomes  and  systemic  factors 
reviewed,  rather  than  on  the  State 
program  as  a  whole.  Accordingly,  we 
have  limited  the  State  plan 
requirements  subject  to  review  to  those 
requirements  related  specifically  to 
outcomes  and  the  delivery  of  improved 
services.  We  are,  in  effect,  proposing 
that  conformity  with  these  requirements 
constitutes  "substantial  conformity," 
rather  than  reviewing  for  and  requiring 
some  percentage  of  compliance  with  all 
of  the  title  IV-B  and  IV-E  State  plan 
requirements.  Also,  making 
determinations  of  substantial 
conformity  based  on  specific  outcomes 
and  systemic  factors  will  permit  States 
to  take  advantage  of  technical  assistance 
opportunities  to  focus  on  those  aspects 
of  their  programs  needing  improvement. 

In  paragraphs  (a)(1)  and  (2),  we 
propose  to  determine  the  State's 
substantial  conformity  with  applicable 
CFSP  requirements  based  on:  (1)  the 
achievement  of  the  seven  outcomes 
speciFied  in  paragraph  (b);  and  (2)  the 
functioning  of  seven  core  systemic 
factors  directly  related  to  the  State's 
capacity  to  dehver  services  leading  to 
improved  outcomes,  as  specified  in 
paragraph  (c).  In  paragraph  (a)(3),  we 
propose  that  a  review  and  analysis  of 
the  aggregate  data  in  the  State  self- 
assessment  should  be  consistent  with, 
and  support,  the  findings  of  the  on-site 
review.  Significant  discrepancies 
between  the  aggregate  data  and  the  on- 
site  review  findings  may  be  a 
contributing  factor  in  determining  that  a 
State  is  not  in  substantial  conformity. 

In  paragraph  (b)(1),  we  link 
substantial  conformity  to  the  outcomes 
for  children  and  families,  and  list  the 
seven  outcomes  that  are  subject  to 
review.  These  outcomes  were  derived 
trom  discussions  with  numerous  focus 
^oups,  consultation  with  experts  in  the 
field,  and  from  an  extensive  review  of 
the  literature  on  the  outcomes  for 
children  and  families  served  by  the 
programs  imder  review.  The  pilot 
reviews  have  demonstrated  them  to  be 
appropriate  outcomes  to  measure. 

In  paragraph  (b)(2),  we  propose  that  a 
State's  level  of  achievement  (i.e.. 
"substantially  achieved,"  "partially 
achieved."  or  "not  achieved")  with 
regard  to  each  outcome,  as  determined 
by  the  review  team,  reflect  the  extent  to 
which  a  State  has  implemented  the 
CFSP  requirements  and  assurances 
subject  to  review.  We  have  specified 
those  CFSP  requirements  that  are 


directly  related  to  the  outcomes  that 
will  undergo  review,  including  the  new 
title  IV-B  State  plan  requirement  to 
make  effective  use  of  cross- 
jurisdictional  resources  to  place 
children  in  adoptive  homes. 

While  the  requirement  at  section 
471(a)(18)  of  the  Act  has  a  direct  impact 
on  permanency  for  the  children 
affected,  we  have  proposed  only  to  use 
the  child  and  family  services  review  as 
a  mechanism  for  identifying  potential 
section  471(a)(18)  compliance  issues 
rather  than  as  a  mechanism  to 
determine  compliance  with  this 
provision,  hence  its  exclusion  from  this 
paragraph.  The  statutory  requirements 
for  enforcing  section  471(a)(18) 
necessitate  a  different  approach  from 
that  taken  in  the  child  and  family 
services  review.  However,  the  self- 
assessment  and  the  instniments  for  the 
on-site  portion  of  the  review  will 
include  questions  designed  to  probe  for 
potential  section  471(a)(18)  compliance 
issues.  Once  identified  through  a  child 
and  family  services  review,  or 
otherwise,  potential  noncompliance 
with  section  471(a)(18)  will  be 
addressed  through  the  process  proposed 
at  section  1355.38. 

In  paragraph  (b)(2)(vii),  the  proposed 
review  of  the  title  IV-E  requirement 
regarding  reasonable  efforts  is  not  a 
duplication  of  the  review  of  reasonable 
efforts  determinations  performed  in  the 
title  rV-E  foster  care  eligibility  reviews. 
We  are  not  proposing  to  review  for 
reasonable  efforts  determinations  in 
court  orders  or  other  court 
documentation,  but  for  the  actual 
services  provided  to  prevent  removals, 
facilitate  reunification,  or,  in 
conformance  with  the  ASFA.  to  make 
and  finalize  alternate  permanent 
placements.  This  State  plan  requirement 
clearly  supports  two  of  the  outcomes 
proposed  for  review:  (1)  children  are, 
first  and  foremost,  protected  from  abuse 
and  neglect,  and  are  safely  maintained 
in  their  homes  whenever  possible;  and 
(2)  children  have  permanency  and 
stability  in  their  living  situations. 

In  paragraph  (b)(3).  we  propose  that  in 
order  for  a  State  to  be  determined  to  be 
in  substantial  conformity,  each  outcome 
to  be  examined  must  be  rated  as 
"substantially  achieved"  in  at  least  90 
percent  of  the  cases  reviewed  on-site  in 
the  initial  review  and  95  percent  in 
subsequent  reviews.  For  example,  if  40 
cases  are  reviewed  as  part  of  an  initial 
on-site  review,  each  outcome  must  have 
been  "substantially  achieved"  for  at 
least  36  (90%)  of  these  cases  as 
determined  by  the  review  team.  The 
rationale  for  the  phased-in  standard  of 
outcome  achievement  is  that  States  will 
need  time  to  focus  their  resources  on 


program  improvements  and  the  new 
approach  to  the  reviews  and  may  not  be 
able  to  conform  to  a  95  percent  standard 
initially.  However,  given  the  goal  of  the 
proposed  review  process  to  support 
practice  improvements  over  time,  we 
believe  a  95  percent  standard  better 
reflects  the  ongoing  quality  of  outcomes 
we  are  promoting. 

The  on-site  review  instruments  are 
designed  to  guide  reviewers  in 
determining  the  degree  of  outcome 
achievement.  Specific  items  in  the  on- 
site  review  instruments  are  indexed  to 
each  outcome.  These  items  will  be 
examined  collectively  from  a  case- 
specific  qualitative  level  in  determining 
if  each  outcome  has  been  or  is  being 
achieved  at  a  satisfactory  level,  that  is, 
"substantially  achieved."  We  have 
published  the  items  indexed  to  the 
outcomes  at  Attachment  A,  at  the  end  of 
this  preamble,  in  order  to  give  States  a 
more  specific  idea  of  what  is  reviewed 
during  the  on-site  process.  We  do  intend 
to  publish  the  self-assessment  and  on- 
site  review  instruments  in  meeting 
Paperwork  Reduction  Act  requirements. 
These  documents  provide  detail 
regarding  the  information  to  be 
collected  and  reviewed.  We  want  to  be 
clear,  however,  that  the  items  will  not 
be  published  as  part  of  the  final  rule 
because  they  are  subject  to  change  as  we 
learn  more  about  how  particular  issues 
affect  outcomes  for  children  and 
families. 

In  the  pilot  reviews,  we  invested 
considerable  effort  in  preparing 
reviewers  to  collect  and  consider  the 
information  needed  to  make  decisions 
about  outcome  achievement.  In 
addition,  we  assembled  a  cross-section 
of  representatives  from  vdthin  and 
outside  the  State  agency  and  made 
numerous  revisions  to  the  instrument  to 
increase  the  likelihood  of  objective 
conclusions.  We  propose  to  require  that 
conclusions  about  outcomes  be  made  on 
the  basis  of  several  perspectives, 
including  those  of  the  children,  parents, 
social  worker  and  service  providers 
involved  in  the  cases  reviewed,  in  order 
to  provide  us  with  more  comprehensive 
information  about  each  case  undergoing 
review. 

We  believe  that  the  proposed  review 
of  outcomes  is  necessary  to  achieve  the 
goal  of  improved  services.  In  each  of  the 
pilots,  reviewers  were  able  to  apply  the 
criteria  to  the  outcomes  in  a  manner  that 
led  to  decisions  considered  by  the 
review  team  to  be  valid.  Further,  the 
compilation  of  findings  around 
outcomes  by  the  review  team  was 
generally  consistent  with  the  State 
agency's  perception  of  the  strengths  and 
needs  of  its  programs  which,  we  think, 
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adds  further  validity  to  the  approach  we 
are  proposing. 

In  paragraph  (c),  we  propose  also  to 
link  substantial  conformity  to  a  State's 
implementation  of  those  CFSP 
requirements  clearly  related  to 
delivering  child  welfare  services  which 
lead  to  improved  outcomes,  in  addition 
to  the  review  of  the  actual  outcomes.  We 
have  identified  the  seven  core  systemic 
factors  that  we  propose  to  examine, 
along  with  the  specific  criteria  that  will 
be  reviewed  to  determine  if  each 
systemic  factor  is  operating  in 
substantial  conformity.  The  factors  we 
have  chosen  to  examine  emerged  from 
a  much  longer  list  that  was  refined  over 
the  course  of  the  pilot  reviews.  The 
systemic  factors  to  be  reviewed  are 
those  that  seemed  to  most  critically 
influence  ageijicy  capacity  at  both  the 
State  and  local  levels. 

The  nature  of  the  systemic  factors  and 
criteria  for  determining  substantial 
conformity  does  not  acconunodate 
measurement  at  an  interval  level,  e.g., 
percentage  of  achievement.  We  are, 
therefore,  proposing  that  the  review 
team  apply  specific  criteria  associated 
with  each  factor  and  determine  whether 
the  State  is  operating  in  substantial 
conformity  with  the  CFSP  requirements 
related  to  each  factor.  In  paragraphs 
(c)(1)  through  (7),  we  have  identified  the 
components  of  each  systemic  factor  that 
will  be  examined.  The  factors  include: 

(1)  The  Statewide  information  system; 

(2)  the  case  review  system  (which 
incorporates  the  new  requirements  in 
the  ASFA  for  permanency  hearings, 
termination  of  parental  rights,  and 
notice  of  hearings  for  foster  and 
preadoptive  parents);  (3)  the  quality 
assurance  system  (which  includes  the 
new  State  plan  requirement  to  establish 
and  maintain  quality  standards  for 
children  in  foster  care);  (4)  training:  (5) 
service  array  (including  the  new 
services  that  must  be  provided  under 
title  rV-B  subpart  2,  i.e..  time  limited 
reunification  services  and  post-legal 
adoption  services);  (6)  agency 
responsiveness  to  the  community;  and 
(7)  foster/adoptive  parent  licensing, 
recruitment,  and  retention  (which 
includes  the  new  State  plan 
requirements  for  criminal  record  checks 
and  plans  for  effective  use  of  cross- 
jurisdictional  resources  for  making 
adoptive  placements). 

Since  these  factors  relate  to  systemic 
issues  within  State  agencies,  the  degree 
to  which  they  are  operating  in 
substantial  conformity  with  CFSP 
requirements  is  a  decision  made  with 
input  &t)m  the  entire  review  team.  The 
decision  will  be  based  on  information 
contained  in  the  State  self-assessment, 
as  well  as  interviews  with  a  broad  cross- 


section  of  internal  and  external 
stakeholders  at  the  State  and  local 
levels.  In  proposing  the  criteria  to 
evaluate  each  systemic  factor,  we  have 
worked  to  stay  within  the  limits  of  the 
statutory  and  regulatory  language 
related  to  the  factors. 

With  regard  to  the  case  review  system 
required  in  section  422  and  defined  in 
section  475  of  the  Act.  we  vtrill  not  base 
substantial  conformity  on  the 
documentation  of  these  requirements  for 
individual  children  as  was  the  practice 
in  previous  section  427  reviews.  Rather, 
the  extent  to  which  the  State  has  in 
place  a  case  review  system  that 
effectively  promotes  desirable  safety, 
permanency,  and  well-being  outcomes 
for  the  children  and  families  served  by 
the  State  v^U  determine  the  degree  of 
conformity. 

We  propose  in  paragraph  (d)  that  the 
review  instruments  be  provided  to  all 
States  when  the  final  rule  becomes 
effective.  This  will  ensure  that  States  are 
aware  of  the  methodology  that  will  be 
used  to  make  determinations  related  to 
outcome  achievement  and  the 
functionality  of  systemic  factors.  We  are 
particularly  interested  in  comments 
regarding  the  most  effective  method  for 
keeping  States  informed  of  the  content 
of  the  review  instruments. 

Section  1355.35    Program  Improvement 
Plans 

This  section  describes  the 
requirements  for  developing, 
implementing  and  reviewing  State 
program  improvement  plans  and  for 
providing  technical  assistance  to  States 
in  implementing  the  program 
improvement  plans.  It  implements  the 
requirement  in  section  1123A(b)(4)  of 
the  Act  that  States  found  not  to  be  in 
substantial  conformity  be  afforded  the 
opportunity  to  develop  and  implement 
a  corrective  action  plan.  We  are 
proposing  the  term  "program 
improvement  plan"  as  an  alternative  to 
corrective  action  plan,  believing  that  it 
better  reflects  the  principles  of  program 
improvement  and  State/Federal 
partnerships  that  we  are  attempting  to 
cultivate  through  the  reviewrs. 

In  paragraph  (a)(1)  we  propose  to 
require  that  the  program  improvement 
plan  be  developed  jointly  between  the 
State  and  HHS,  consistent  with  other 
regulatory  requirements  that  the  State 
plan  be  developed  jointly,  and  in 
keeping  with  the  desire  to  promote  State 
and  Federal  partnerships  through  the 
reviews. 

In  paragraphs  (a)  (2)  through  (5),  we 
describe  the  required  content  of  the 
program  improvement  plans, 
specifically  that  the  plans  address  the 
areas  of  nonconformity  and  identify  the 


activities,  time  frames,  technical 
assistance  and  evaluations  needed  to 
achieve  substantial  conformity. 

In  paragraph  (b),  we  propose  the 
option  of  a  voluntary  program 
improvement  plan  for  States  that  meet 
the  criteria  for  substantial  conformity 
but  yet  have  areas  where  program 
improvements  are  needed,  and  we 
describe  the  requirements  for  such 
voluntary  plans. 

In  paragraph  (c)(1),  we  propose  that  a 
State's  program  improvement  plan  be 
approved  in  accordance  with  section 
1123A(b)(4)(A)  of  the  Act.  In  addition, 
we  propose  that  a  State  submit  its  plan 
for  approval  within  60  days  following 
receipt  of  the  written  notice  of 
nonconformity  so  that  a  State  found  to 
be  in  nonconformity  may  receive 
prompt  assistance  in  achieving  program 
improvements. 

In  paragraph  (c)(2),  ACF  will  approve 
the  plan  if  it  meets  the  requirements  for 
program  improvement  pl^s  described 
in  this  section.  If  the  plan  does  not  meet 
the  requirements  and  is  not  approved, 
we  propose  in  paragraph  (c)(3)  that  the 
State  be  given  30  additional  days  to 
revise  and  re-submit  the  plan  for 
approval.  If  the  State  does  not  re-submit 
the  plan,  or  if  the  re-submitted  plan 
continues  to  fail  to  meet  the 
requirements  and  cannot  be  approved, 
we  propose  in  paragraph  (c)(4)  to 
initiate  withholding  of  funds  in 
accordance  with  the  provisions  of 
§  1355.36  of  this  part.  We  beUeve  that 
reasonable  time  frames  must  govern  the 
submission  of  approvable  program 
improvement  plans,  and  would 
appreciate  comments  as  to  whether  the 
time  frame  for  the  joint  development  of 
the  program  improvement  plan  is 
adequate  as  proposed. 

In  paragraph  (d),  we  are  proposing 
that  program  improvement  plans  be 
approved  for  time  periods  of  up  to  two 
years,  depending  upon  the  level  of 
nonconformity.  We  do  not  expect  all 
program  improvements  to  take  two 
years  to  implement  and  expect  States  to 
address  areas  of  nonconformity 
expeditiously.  States  will  be  required  to 
prioritize  areas  needing  improvement 
that  pose  risks  to  child  safety  and  — 
complete  the  appropriate  action  steps 
within  a  time  fr^e  to  be  determined  in 
consideration  with  the  level  of  risk.  We 
do  recognize,  however,  that,  in  some 
circumstances,  it  will  be  impossible  for 
the  State  to  address  the  areas  needing 
improvement  within  the  two  year  time 
fr^e,  even  with  technical  assistance.  In 
such  situations  we  are.  thus,  proposing 
a  three-year  period  of  time  as  the 
maximimi  implementation  period  for 
the  plans,  consistent  with  the  time 
frame  for  the  ongoing  full  reviews. 
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In  paragraph  (e),  we  propose 
procedures  for  evaluating  the 
implementation  of  program 
improvement  plans.  We  propose  that 
the  State  members  of  the  revieur  team 
and  the  ACF  Regional  Office  determine 
the  appropriate  intervals  for  evaluating 
the  plans,  since  the  content  of  each  plan 
and  the  needs  of  individual  States  wdll 
vary  significantly.  Our  proposal  that  the 
evaluations  occur  no  less  frequently 
than  annually  is  an  effort  to:  (1)  assure 
that  delays  in  evaluation  do  not  prevent 
the  State  from  correcting  the  areas  of 
nonconformity  in  a  timely  manner;  (2) 
integrate  the  implementation  of  the 
plans  with  the  joint  planning  process 
between  the  State  and  ACF;  and  (3) 
reduce  the  burden  on  States  by  using 
the  existing  annual  CFSP  progress 
review  and  update  as  the  vehicle  for 
evaluating  the  plans,  rather  than  create 
an  additional  process. 

In  paragraph  (e)(3),  we  address 
evaluation  of  individual  components  of 
the  program  improvement  plans.  We  are 
proposing  that  the  areas  of 
nonconformity  be  addressed 
individually  when  evaluating  the  plans, 
so  that  once  they  are  determined  to  be 
complete  they  will  not  require  further 
evaluation. 

In  paragraph  (e)(4),  we  propose  the 
option  for  the  State  and  ACF  to 
renegotiate  the  terms  of  the  program 
improvement  plans,  as  needed.  This  is 
based  on  the  fact  that  changes  in 
approach  may  be  needed  during  the 
implementation  of  a  plan,  and  we  want 
to  provide  that  flexibility  for  the  States. 

ui  paragraph  (f).  we  elaborate  on  the 
proposal  that  States  integrate  their 
program  improvement  plans  with  CFSP 
planning  and  implementation. 

To  the  extent  that  ACF  has  the 
resources  and  funds  available,  it  shall 
make  technical  assistance  available  to 
improve  the  outcomes  or  other  factors 
that  are  outlined  in  a  State's  program 
improvement  plan. 

Our  goals  in  this  section  and  in  the 
withholding  section  (45  CFR  1355.36) 
include;  providing  timely  feedback  on 
the  findings  of  the  review  to  the  State, 
based  on  joint  planning,  collaboration 
and  agreement  on  the  strengths  and 
needs  of  the  program;  avoiding  the 
"review  and  penalize"  approach  used  in 
prior  reviews;  and  focusing  the  period 
following  the  review  on  program 
improvement.  In  the  pilot  reviews,  we 
found  that  the  final  reports  of  the 
reviews,  prepared  by  ACF  in 
collaboration  with  the  State  and  the 
review  team,  required  (at  a  minimum) 
several  months  to  complete  and  delayed 
the  development  of  program 
improvement  plans  well  beyond  the 
completion  of  the  actual  review.  We, 


therefore,  have  proposed  that  ACF 
develop  a  concise,  focused  report  of 
findings  within  30  days  of  the  review. 
This  method  allows  us  to  expeditiously 
engage  the  State  in  developing  a 
program  improvement  plan  that 
addresses  the  mutually  agreed  upon 
areas  of  nonconformity.  We  have 
proposed  that  program  improvement 
plans  be  developed  within  60  days  of 
ACF  issuing  a  written  confirmation  to 
the  State  of  the  findings  of  the  review. 

Section  1355.36    Withholding  Federal 
Funds  Due  to  Failure  To  Conform 
Following  the  Completion  of  a  State's 
Program  Improvement  Plan 

This  section  describes  the  process  for 
withholding  funds  due  to  the  failure  of 
the  State  to  meet  the  criteria  for 
substantial  conformity.  We  have 
addressed  statutory  requirements  by 
specifying  the  methods  used  to 
determine  the  amount  of  Federal  funds 
to  be  withheld  due  to  a  State's  failure 
to  comply  substantially,  and  the 
(Conditions  under  which  the  funds  will 
be  withheld.  In  reviewing  this  section, 
the  reader  should  note  that  the 
withholding  of  funds  is  suspended 
during  the  implementation  period  of  a 
program  improvement  plan.  Following 
the  completion  of  the  program 
improvement  plan,  the  amount  of  funds 
which  will  be  withheld  and  collected  in 
arrears  is  the  amount  identified  in 
conjunction  with  those  areas  of 
nonconformity  that  remain  uncorrected. 

In  paragraphs  (a)(1)  and  (2),  we  define 
the  pool  of  funds  to  which  any  penalties 
should  apply.  Inasmuch  as  section 
1123A(a)  of  the  Act  requires  that  the 
Secretary  review  a  State's  conformity 
with  State  plan  requirements  of  both 
titles  IV-B  and  IV-E,  we  have  deemed 
it  appropriate  and  consistent  to  propose 
that  funds  under  each  of  these  titles  be 
subject  to  withholding.  This  approach  is 
further  supported  by  the  close  linkages 
we  see  between  both  titles,  for  example, 
in  the  areas  of  protections  for  children, 
the  recruitment  of  foster  and  adoptive 
families,  and  the  development  of 
training  strategies.  While  greater 
emphasis  is  placed  on  title  IV-B  State 
plan  requirements  in  the  reviews  of 
State  child  and  family  services 
programs,  the  requirements  within  the 
two  titles  are  sufficiently  intertwined  so 
as  to  justify  a  pool  of  both  title  IV-B  and 
title  IV-E  funds.  However,  in 
recognition  of  this  greater  emphasis,  we 
believe  that  it  is  appropriate  that  the 
pool  of  funds  subject  to  withholding  be 
comprised  of  a  State's  total  title  IV-B 
allocation.  Since  a  smaller  number  of 
title  rV-E  State  plan  requirements  have 
been  included  as  part  of  these  reviews, 
we  are  proposing  that  the  pool  of  title 


IV-E  funds  subject  to  withholding  be 
limited  to  a  State's  claims  for  title  IV- 
E  foster  care  administrative  costs,  and 
not  include  foster  care  maintenance 
payments. 

In  paragraph  (b)(1),  we  propose  that 
withholding  funds  biased  on  a 
determination  that  a  State  is  not 
operating  in  substantial  conformity  be 
delayed  until  the  State  has  the 
opportunity  to  develop  and  implement 
a  program  imorovement  plan. 

In  paragrapn  (b)(2),  we  propose  that 
fimds  not  be  withbeld  fi-om  a  State  if  the 
determination  of  nonconformity  is 
caused  by  the  State's  correct  use  of 
formal  statements  of  Federal  law  or 
policy  provided  by  DHHS. 

In  (b)(3),  vfe  are  proposing  that 
withbolding  apply  to  the  year  under 
review  and  each  succeeding  year  until 
the  failure  to  conform  ends  through  the 
successful  completion  of  the  program 
improvement  plan,  or  until  a 
subsequent  review  determines  that  the 
State  is  operating  in  substantial 
conformity.  The  amount  of  funds 
subject  to  withholding  that  we  are 
proposing  is  relatively  modest  for  a 
single  year.  We  therefore  believe  that  for 
potential  withholding  to  serve  as  an 
incentive  for  program  improvements,  it 
must  be  applied  over  the  entire  period 
of  nonconformitv. 

In  (b)(4)  we  address  the  statutory 
requirement  that  the  amount  of  funds 
withheld  must  be  proportionate  to  the 
extent  of  nonconformity.  In  paragraph 
(b)(4)(i),  we  define  the  pool  of  funds 
fi-om  which  any  funds  shall  be  withheld 
due  to  nonconformity.  The  pool 
includes  the  State's  entire  title  FV-B 
allocation,  subparts  1  and  2,  for  the 
years  to  which  the  withholding  applies, 
plus  an  amount  equivalent  to  10  percent 
of  the  State's  Federal  claims  for  title  IV- 
E  foster  care  administrative  costs 
(exclusive  of  training  costs  matched  at 
75  percent)  for  the  years  to  which  the 
vdthholding  applies.  Only  10  percent  of 
the  title  FV-E  foster  care  administrative 
claims  is  proposed  since  a  smaller 
nimiber  of  the  State  plan  requirements 
subject  to  review  are  specifically  title 
IV-E  related. 

In  paragraphs  (b)(4)(ii)  and  (iii),  we 
are  proposing  that  equal  weight  be  given 
to  each  of  the  seven  core  outcomes, 
described  in  §  1355.34(b)(2)  of  this  part, 
and  the  seven  core  systemic  factors, 
described  in  §  1355.34(c)(2)  of  this  part, 
in  determining  substantial  conformity. 
We  propose  that  the  amount  of  funds 
subject  to  withholding  for  each  outcome 
and  systemic  factor  be  one  percent  of 
the  pool  of  the  State  title  IV-B 
allocation  and  title  FV-E  foster  care 
administrative  costs.  We  propose  that 
funds  be  withheld  only  for  those 
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particular  outcomes  and  systemic 
factors  that  are  determined  not  to  be  in 
substantial  conformity,  whether  as  a 
result  of  a  full  or  partial  review. 
Therefore.  States  determined  not  to  be 
operating  in  substantial  conformity 
based  on  only  one  outcome  would  be 
subject  to  a  one  percent  withholding, 
and  States  with  greater  degrees  of 
nonconformity  would  be  subject  to 
proportionately  higher  withholding. 

We  think  that  our  proposal  for 
withholding  provides  a  sufficient 
penalty  to  serve  as  an  incentive  for 
program  improvements  as  needed,  but 
does  not  withhold  so  much  as  to 
prohibit  States  from  making 
improvements  or  delivering  services. 
Our  definition  of  the  pools  of  funds  to 
which  penalties  will  apply  is  consistent 
with  the  extent  to  which  we  will  be 
reviewing  State  plan  requirements  for 
programs  administered  under  both 
funding  sources.  We  anticipate  that  the 
maximum  penalty  proposed  for  States 
determined  not  to  be  in  substantial 
conformity  on  all  of  the  outcomes  and 
systemic  factors  reviewed  will  be  less 
than  penalties  imposed  under  the 
section  427  reviews,  on  a  year-by-year 
basis.  This  is  primarily  due  to  our 
expectation  that  the  development  and 
implementation  of  a  program 
improvement  plan,  along  with  the 
provision  of  technical  assistance,  will 
result  in  significant  progress  by  the 
State  in  achieving  substantial 
conformity.  This  proposal  is  consistent 
with  our  intent  to  de-emphasize 
penalties  in  favor  of  efforts  to  improve 
services.  We  particularly  invite 
comments  on  this  issue. 

In  paragraph  (b)(5).  we  propose  the 
maximum  amount  of  funds  to  be 
wdthheld  if  the  State  cannot  achieve 
substantial  conformity  through  the 
implementation  of  a  program 
improvement  plan. 

m  paragrapn  (c),  consistent  with 
section  1123A(b)(4)(C)  of  the  Act,  we 
propose  that  the  amount  of  funds 
withheld  not  be  deducted  bom  a  State's 
allocation  diuing  the  implementation 
period  of  the  program  improvement 
plan,  provided  the  plan  conforms  to  the 
requirements  in  the  final  rule. 

'The  statute  also  requires  that  the 
Secretary  rescind  the  withholding  of 
funds  if  the  State's  failure  to  confonn  is 
resolved  by  successful  completion  of  a 
corrective  action  plan.  We  have 
addressed  this  requirement  in  paragraph 
(d).  and  also  propose  that  the  Secretary 
not  withhold  any  portion  of  funds  that 
applies  to  individual  outcomes  or 
systemic  factors  that  are  brought  into 
substantial  conformity  through  partial 
completion  of  the  program  improvement 
plan. 


In  paragraph  (e)(1),  we  pn^ose  that 
the  statutory  requirement  that  ACF 
notify  the  State  no  later  than  10  days 
following  a  final  determinaticm  of 
substantial  failure  to  conform  be 
interpreted  as  10  business  days. 
Although  each  State  will  be  notified  of 
whether  it  is.  or  is  not,  operating  in 
substantial  conformity  following  the  on- 
site  review,  this  earlier  determination 
shall  not  be  considered  final  for  States 
which  are  determined  not  to  be  in 
conformity.  These  States  will  be  notified 
of  the  final  determination  following  the 
successful  or  ujisuccessful  completion 
of  a  program  improvement  plan. 

In  paragraph  (e)(2),  we  clarify  when 
and  under  what  circumstances  the 
actual  withholding  of  funds  will  occur. 
The  decision  to  withhold  funds  firom  a 
State  will  be  directly  related  to  its 
progress  in  implementing  a  program 
improvement  plan.  At  the  completion  of 
the  program  improvement  plan,  the 
amount  of  fimds  associated  with  any 
remaining  areas  of  nonconformity  will 
be  withheld  by  the  Department  for  the 
time  period  begiiming  with  the  year 
imder  review  in  which  the  initial 
determination  of  nonconformity  was 
made  to  the  date  of  the  final 
determination  of  nonconformity,  and 
bom  that  date  forward  until  substantial 
conformity  is  achieved.  In  paragraph 
(e)(3),  we  propose  that  the  amount  of 
funds  withheld  be  computed  to  the  end 
of  the  quarter  in  which  substantial 
conformity  is  achieved. 

In  paragraph  (e)(4),  we  propose  the 
penalty  structure  for  States  that  fail  to 
participate  in  the  development  of  a 
propam  improvement  plan,  or  in  the 
implementation  of  a  plan,  as  required  by 
ACF. 

Section  1355.37    Opportunity  for 
Public  Inspection  of  Review  Reports  and 
Materials 

In  this  section,  consistent  with  the 
requirements  for  State  plans  at  45  CFR 
135S.21(c),  we  propose  that  the  State 
make  reports  and  materials  related  to 
the  child  and  family  services  reviews 
available  for  pubUc  inspection.  We 
think  it  is  critical  that  States  obtain  the 
broadest  public  involvement  in  the 
implementation  of  child  welfare 
programs.  We  are  particularly  interested 
in  comments  regarding  the  method  of 
dissemination  of  these  materials  in 
order  to  accomplish  this  goal. 

Section  1355.38    Enforcement  of 
Section  471(a){18)  of  the  Act  Regarding 
the  Removal  of  Barriers  to  Interethnic 
Adoption 

In  this  section,  we  implement  the 
provisions  of  sections  474(d)(1)  and  (2) 
of  the  Act.  Section  474(d)  contains 


enforcement  provisions  appUcable  to 
section  471(a)(18)  of  the  Act,  which 
requires  the  removal  of  barriers  to 
interethnic  adoption.  We  have  chosen  to 
codify  the  section  1808  enforcement 
procedures  in  regulations  in 
conjunction  with  the  1123A  review 
process  because  the  statute  specifically 
identifies  the  11 23 A  review  process  as 
a  mechanism  for  assuring  State 
compliance  with  section  471(a)(18)  of 
the  Act.  While  the  11 23 A  review 
process  is  an  appropriate  mechanism  for 
detecting  possible  violations  of  section 
471(a)(18)  of  the  Act.  the  corrective 
action  and  penalty  structure  required  by 
section  474(d)  of  the  Act  does  not  fit 
within  the  "substantial  conformity" 
standard  by  which  other  title  IV-B  and 
title  rV-E  State  plan  requiremmits  are 
measured  in  the  1123 A  review  process. 
Therefore.  ACF  has  developed  a 
separate  process  for  addressing 
violations  of  section  47l(a)(18).  once 
identified. 

After  considering  a  number  of 
options,  we  determined  that 
implementing  section  474(d)  of  the  Act 
requires  collaboration  with  OCR 
because  it  has  significant  expertise  in 
investigating  alleged  civil  rights 
violations.  Moreover,  a  State's 
noncompliance  with  section  471(a)(18) 
of  the  Act  is  also  a  violation  of  title  VI 
of  the  Qvil  Rights  Act  of  1964.  OCR  and 
ACF  will  collaborate  throughout  the 
process  of  bringing  the  State  into 
compliance  with  section  471(a)(18)  of 
the  Act  which  includes  consultation 
during  the  development,  approval, 
implementation,  and  evaluation  of 
corrective  action  plans. 

In  paragraph  (a)(1),  we  propose  that 
ACF  refer  all  cases  involving  potential 
violations  of  section  471(a)(18)  of  the 
Act  to  OCR  for  investigation.  Such  cases 
may  come  to  our  attention  during  the 
course  of  a  child  and  family  services 
review  or  by  other  means,  such  as  a 
letter  of  complaint.  Violations  based  on 
a  court  finding  will  not  be  referred  to 
OCR  for  investigation.  Rather,  ACF  will 
invoke  the  appropriate  penalty  and 
corrective  action  procedures  described 
in  the  regulation. 

In  paragraph  (a)(2),  we  propose  that 
after  OCR  completes  its  investigative 
procedure,  it  will  make  its  file  available 
to  ACF.  which  will  then  make  a 
determination,  based  on  the  OCR  file, 
whether  there  has  been  a  violation  of 
section  471(a)(18).  In  paragraphs  (a)(2)(i) 
and  (a)(2)(ii).  consistent  with  statutory 
language,  we  proi>ose  that  a  violation  of 
section  471(a)(18)  occurs  with  respect  to 
a  person  if  the  agency  delays  or  denies 
placement  based  on  race,  color,  or 
national  origin.  In  paragraph  (a)(2)(iii), 
we  have  included  as  a  violation  of 
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section  47l(a)(18)  of  the  Act  a  State's 
maintenance  of  any  statute,  regulation, 
policy,  procedure,  or  practice  that 
would  result  in  the  delay  or  denial  of 
placement  based  on  race,  color,  or 
national  origin.  The  statute  requires 
immediate  penalties  for  violations  with 
respect  to  a  person  while  providing 
States  the  opportunity  to  implement 
corrective  action -to  avoid  penalties  in 
unspecified  circumstances.  Logically, 
circumstances  in  which  States  should 
first  have  an  opportunity  for  corrective 
action  prior  to  receiving  a  penalty 
include  those  that  have  the  potential  to 
cause  a  violation  of  section  471(a)(18) 
with  respect  to  a  person. 

In  paragraph  (aj(3),  we  propose  that 
ACE  provide  written  notification  to  the 
State  or  entity  of  its  determination 
regarding  alleged  section  471(a)(18) 
violations. 

In  paragraph  (a)(4),  we  propose  that  if 
ACF  determines  that  no  violation  has 
occurred,  it  will  take  no  further  action. 
However,  if  ACF  determines  that  a 
violation  has  occurred,  it  will  invoke 
the  enforcement  process  outlined  in 
section  474(d)  of  the  Act,  which 
includes  penalties  and  corrective  action. 
Penalties  will  be  issued  in  the  form  of 
disallowances  and  will  thus  be 
appealable  to  the  Departmental  Appeals 
Board  (DAB)  under  the  procedures 
prescribed  in  45  CFR  Part  16. 

In  paragraph  (a)(5),  we  make  clear  that 
the  implementation  of  section  47l(a)(18) 
is  to  have  no  impact  on  the  State's 
compliance  with  the  requirements  of  the 
Indian  Child  Welfare  Act  of  1978. 

In  paragraph  (b)(1),  we  explain  that, 
in  accordance  with  section  474(d)(1)  of 
the  Act,  an  immediate  penalty  will  be 
levied  against  a  State  found  to  be  in 
violation  of  section  471(a)(18)  with 
respect  to  a  person  or  as  the  result  of  a 
court  finding  (see  paragraph  (g)(4)  of  the 
proposed  regulation  and  the 
corresponding  preamble  language).  The 
penalty  will  be  imposed  for  the  fiscal 
quarter  in  which  the  State  receives 
notification  fi-om  ACF  that  it  is  in 
violation  of  section  471(a)(18),  and  for 
every  subsequent  quarter  in  that  fiscal 
year,  or  until  the  State  successfully 
completes  a  corrective  action  plan. 
While  penalties  resulting  from 
violations  of  section  471(a)(18)  are 
appealable  to  the  DAB,  States  that 
voluntarily  engage  in  corrective  action 
may  do  so  without  prejudice  during  the 
appeal  process  in  order  to  correct 
deficiencies  and  come  into  compliance 
expeditiously.  If  the  violation  occurs  as 
a  result  of  a  court  finding  and  the  State 
is  appealing  the  court's  decision,  ACF 
will  notify  the  State  that  the  violation 
has  occiured  and  of  the  appropriate 
penalty  structure,  however,  it  will  not 


impose  the  penalty  until  there  is  a  final 
determination  through  the  appeal 
process.  The  State  may  engage  in  a 
corrective  action  plan  during  the 
judicial  appeal  process  if  it  so  chooses. 

Paragraphs  (b)(2)  and  (b)(3)  describe 
the  approval  process  for  corrective 
action  plans  submitted  in  response  to 
violations  of  section  471(a)(18)  with 
respect  to  a  person  or  as  the  result  of  a 
court  finding.  Approval  of  such  plans  is 
at  the  sole  discretion  of  ACF.  We  did 
not  prescribe  time  lines  for  submission 
of  corrective  action  plans.  Clearly,  it  is 
in  a  State's  best  interest  to  come  into 
compliance  in  a  timely  fashion  in  order 
to  minimize  the  length  of  time  the 
penalty  is  imposed. 

In  paragraph  (c)(1),  we  explain  that 
any  State  with  a  statute,  regulation, 
policy,  procedure,  or  practice  in  place 
that,  if  applied,  would  likely  result  in  a 
violation  of  section  471(a)(18)  of  the  Act 
with  respect  to  a  person  will  be  foimd 
in  violation  of  section  471(a)(18).  In 
conformance  with  the  statute,  a  State 
will  have  up  to  six  months  fi'om  the  date 
it  receives  notification  of  the  violation 
from  ACF  to  implement  a  corrective 
action  plan  for  complying  with  section 
471(a)(18).  We  chose  to  interpret  the 
term  "implement"  to  mean  "begin" 
rather  than  "complete."  We  think  this 
interpretation  is  consistent  with 
Congress'  intent  to  resolve 
noncompliance  with  section  471(a)(18) 
in  a  timely  fashion  and  affords  States 
sufficient  time  to  develop  and 
implement  corrective  action.  A  State 
that  fails  to  implement  a  corrective 
action  plan  within  the  six  months 
allotted,  will  be  assessed  a  penalty  in 
accordance  with  section  474(d)(1)  of  the 
Act. 

Paragraphs  (c)(2)  and  (c)(3)  describe 
the  approval  process  for  corrective 
action  plans  submitted  in  response  to 
violations  of  section  471(a)(18)  caused 
by  a  statute,  regulation,  policy, 
procedure,  or  practice  that  could  result 
in  a  violation  with  respect  to  a  person. 
Approval  of  such  plans  is  at  the  sole 
discretion  of  ACF.  We  did  not  prescribe 
time  lines  for  submission  of  corrective 
action  plans,  but  note  that  it  is  in  a 
State's  best  interest  to  submit  the  plan 
at  the  earliest  possible  date  in  order  to 
effect  implementation  within  the  six 
months  allotted. 

In  paragraph  (c)(4),  we  describe  what 
constitutes  "implementing"  a  corrective 
action  plan.  A  corrective  action  plan 
will  be  considered  "implemented" 
when  a  State  begins  to  carry  out  the 
action  step(s)  in  the  plan.  ACF's 
approval  of  a  corrective  action  plan  is 
not  considered  implementation  of  the 
plan. 


In  paragraph  (c)(5),  once  the 
corrective  action  plan  is  implemented, 
we  propose  to  levy  a  penalty  against  a 
State  that  fails  to  complete  ihe 
corrective  action  plan  within  the  time 
allotted  in  the  plan.  Although  the 
statute  does  not  specifically  address  the 
completion  of  corrective  action  plans. 
Congress  clearly  intended  all  States  to 
comply  with  section  471(a)(18)  of  the 
Act.  Therefore,  States  that  fail  to 
complete  a  corrective  action  plan  within 
the  time  specified  in  the  plan  will  be 
subjected  to  a  penalty  in  accordance 
with  section  474(d)(1)  of  the  Act. 

Subsection  (d)  proposes  requirements 
for  corrective  action  plans  developed  in 
response  to  a  violation  of  section 
471(a)(18). 

In  paragraph  (e),  we  propose  that  the 
evaluation  of  a  State's  corrective  action 
plan  be  completed  solely  by  HHS  staff. 
We  believe  that  a  joint  evaluation  would 
be  inappropriate  when  a  State  has  been 
found  to  be  in  violation  of  this  title  IV- 
E  State  plan  requirement.  We  propose  to 
evaluate  the  State's  corrective  action 
plan  within  30  calendar  days  of  the 
latest  projected  completion  date 
specified  in  the  plan.  We  think  this  is 
a  sufficient  amoimt  of  time  since  ACF 
can  evaluate  action  steps  as  they  are 
completed.  Within  the  30  days,  ACF 
will  determine  if  the  State  has 
completed  the  corrective  action  plan.  If 
the  corrective  action  plan  has  not  been 
completed,  ACF  will  calculate  the 
amount  of  reduction  in  the  State's  title 
rV-E  payment  and  notify  the  State 
agency  accordindy. 

In  paragraph  (I),  we  define  "title  IV- 
E  funds"  as  the  Federal  share  of  all 
expenditures  made  under  title  IV-E. 

Paragraph  (g)(1)  reiterates  the 
circumstances  in  which  a  State's  title 
rV-E  funds  may  be  reduced  as  the  result 
of  a  violation  of  section  471(a)(18):  the 
delay  or  denial  of  a  foster  or  adoptive 
placement  based  on  race,  color,  or 
national  origin;  or,  failure  to  implement 
or  complete  a  corrective  action  plan  of 
the  type  described  in  subsection  (c). 

In  paragraph  (g)(2),  in  accordance 
with  section  474(d)(1)  of  the  Act,  we 
propose  to  reduce  the  title  IV-E  funds  of 
a  State  that  has  violated  section 
471(a)(18)  with  respect  to  a  person  for 
the  fiscal  quarter  in  which  the  State 
received  notification  of  this  violation 
and  for  each  succeeding  quarter  that 
fiscal  year  or  until  the  State  completes 
a  corrective  action  plan,  whichever  is 
sooner. 

In  paragraph  (g)(3),  for  States  that  fail 
to  implement  or  complete  a  corrective 
action  plan  of  the  type  described  in 
subsection  (c),  we  propose  to  reduce  the 
State's  title  IV-E  funds  for  the  fiscal 
quarter  in  which  the  State  received 
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notification  of  this  violation.  The 
reduction  will  continue  for  each 
succeeding  quarter  within  that  fiscal 
year  or  until  the  State  completes  the 
corrective  action  plan,  whichever  is 
sooner. 

In  paragraph  (g)(4),  a  State  determined 
to  be  in  violation  of  section  471(a)(18) 
on  the  basis  of  a  court  finding  will  have 
its  title  rV-E  funds  reduced  in 
accordance  with  section  474(d)(1)  for 
the  fiscal  quarter  in  which  the  court 
finding  was  made,  and  for  each 
succeeding  quarter  within  that  fiscal 
year  or  until  the  State  completes  a 
corrective  action  plan,  whichever  is 
sooner. 

In  paragraph  (g)(5),  we  propose  that  a 
State  determined  not  to  be  in 
compliance  with  section  471(a)(18) 
undergo  a  reduction  in  its  title  IV-E 
funds  for  a  period  not  to  exceed  the  four 
fiscal  quarters  in  the  fiscal  year  in 
which  the  State  was  notified  of  its 
noncompliance.  Should  the  State  fail  to 
come  into  compliance  with  section 
471(a)(18)  of  the  Act  during  the  fiscal 
year  in  which  it  was  notified  of  its 
violation,  ACF  will  treat  the  violation  as 
a  new  finding  at  the  beginning  of  the 
subsequent  fiscal  year  and  impose  the 
penalty  and  corrective  action  process 
accordingly. 

hi  paragraph  (h)(1),  in  accordance 
with  section  474(d)(1)  of  the  Act,  we 
propose  the  penalty  structure  for  States 
that  violate  section  471(a)(18)  with 
respect  to  a  person  or  fail  to  implement 
or  complete  a  corrective  action  plan  of 
the  type  described  in  subsection  (c). 

In  paragraph  (h)(2),  we  address  the 
penalty  structure  for  an  entity  that  has 
received  title  IV-E  funds  from  a  State 
and  has  been  determined  to  have 
violated  section  471(a)(18)  with  respect 
to  a  person.  We  propose  that  all  title  IV- 
E  funds  received  by  that  entity  from  a 
State  agency  for  the  quarter  in  which  the 
entity  receives  a  notification  from  ACF  • 
that  it  is  in  violation  of  section 
471(a){18)  be  remitted  directly  to  the 
Secretary  by  the  entity  in  accordance 
with  section  474(d)(2)  of  the  Act.  The 
penalty  against  the  entity  will  be 
calculated  based  on  the  State's 
documentation  of  expenditures. 

Pursuant  to  section  474(d)(1)  of  the 
Act,  in  paragraph  (h)(3)  we  propose  that 
the  reduction  of  title  IV-E  funds  due  to 
a  State's  failure  to  conform  to  section 
471(a)(18)  shall  not  exceed  five  percent 
of  that  State's  fiscal  year  title  IV-E 
payment. 

in  paragraph  (h)(4),  we  propose 
holding  States  or  entities  liable  for  any 
interest  accrued  on  the  amount  of  funds 
reduced  by  the  Department,  in 
accordance  with  the  provisions  of  45 
CFR  30.13. 


Section  1355.39    Administrative  and 
Judicial  Review 

In  this  section,  we  implement  the 
statutory  provisions  (section 
il23A(c)(2)  and  (3)  of  the  Act)  under 
which  States  may  appeal  decisions 
made  by  the  Department  with  regard  to 
determinations  of  substantial 
conformity  and  the  subsequent 
withholding  of  funds.  We  propose  that 
States  be  afforded  the  same 
opportunities  for  appeal  upon  being 
notified  by  ACF  of  a  violation  of  section 
471(a)(18)oftheAct. 

In  paragraph  (c),  we  propose  that  no 
appeal  be  available  to  a  State  when  it 
has  been  determined  to  be  in  violation 
of  section  471(a)(18)  of  the  Act  based  on 
a  court  finding. 

B.  Title  IV-E  Eligibility  Reviews 

Part  1355 — General 

Section  1355.20    Definitions 

1355.20  is  being  revised  to  define 
terms  used  throughout  the  proposed 
rule. 

The  definition  of  child  care  institution 
is  primarily  a  reiteration  of  the  statutory 
definition  at  section  472(c)(2)  of  the  Act. 

The  definition  of  original  foster  care 
placement  has  been  removed  from 
§  1356.21,  moved  to  this  section,  and 
replaced  with  date  the  child  enters 
foster  care  to  comply  with  the  ASFA. 
The  date  the  child  enters  foster  care 
determines  when  the  case  review 
system  requirements  in  section  475  of 
the  Act  have  to  be  met,  such  as: 
administrative  reviews,  permanency 
hearings,  the  new  requirement  for  filing 
or  joining  a  petition  for  termination  of 
parental  rights,  and  the  requirements  for 
providing  "time-limited  reunification 
services"  funded  under  title  IV-B, 
subpart  2.  This  term  has  no  significance 
for  claiming  Federal  financial 
participation  for  foster  care  maintenance 
payments.  The  rules  for  obtaining 
Federal  reimbursement  for  foster  care 
maintenance  payments  have  not 
changed.  This  term  should  not  be 
confused  with  the  date  the  child  is 
physically  removed  from  home. 

We  understand,  through  our 
consultation  process,  that  there  is  a 
need  for  clarification  of  the  "judicial 
finding  of  child  abuse  or  neglect" 
language.  We  are  interpreting  this 
language  as  referring  to  the  hearing  at 
which  the  court  finds  that  the  child  has 
been  abused  or  neglected  and  gives 
placement  and  care  responsibility  to  the 
State  agency;  this  usually  takes  place  at 
what  we  refer  to  as  the  "full  hearing." 
A  finding  of  abuse  or  neglect  does  not 
occur  at  a  shelter  or  emergency 
placement  hearing  where  the  State  is 
given  temporary  custody  of  the  child. 


We  propose  that  the  date  the  child 
entered  foster  care  on  the  basis  of  a 
voluntary  placement  agreement  be  the 
date  the  agreement  is  signed  by  all 
relevant  parties. 

We  are  proposing  a  revised  definition 
of  foster  care  which  will  change  the 
term  "family  foster  homes"  to  "foster 
family  homes",  so  that  it  is  consistent 
with  the  definition  of  "foster  family 
home"  in  this  section.  It  also  clarifies 
the  status  of  a  child  as  being  in  foster 
care,  even  though  an  adoption  subsidy 
payment  has  been  made  prior  to  the 
finalization  of  the  adoption. 

The  definition  oi  foster  care 
maintenance  payments  is  derived  from 
section  475(4)(A)  of  the  Act.  In  this 
definition,  we  elaborate  upon  the 
meaning  of  "daily  supervision" 
consistent  with  a  policy  interpretation 
issued  by  ACYF  (ACYF-CB-PIQ-97-01). 
States  may  claim  reimbursement  under 
title  IV-E  foster  care  maintenance  for 
child  care  provided  to  title  IV-E  eligible 
children  during  the  foster  parent's 
working  hours  while  the  child  is  not  in 
school  and  in  those  situations  when  a 
foster  parent  must  participate  in 
activities  that  are  beyond  the  scope  of 
"ordinary  parental  duties,"  but 
consistent  with  parenting  a  child  in 
foster  care.  According  to  the  legislative 
history  of  Public  Uw  96-272,  "  •     •     • 
payments  for  the  costs  of  providing  care 
to  foster  children  are  not  intended  to 
include  reimbursement  in  the  nature  of 
a  salary  for  the  exercise  by  the  foster 
family  parent  of  ordinary  parental 
duties  •  •  *  "  Since  foster  care 
maintenance  payments  are  not  salaries, 
foster  parents  must  often  work  outside 
the  home;  hence  the  interpretation  that 
licensed  child  care  that  provides  daily 
supervision  during  a  foster  parent's 
working  hours  when  the  child  is  not  in 
school  is  an  allowable  expenditure 
under  title  IV-E.  Examples  of  other 
allowable  activities  include  licensed 
child  care  while  the  foster  parent  is 
attending  foster  parent  training,  case 
conferences,  or  case  review  hearings. 
States  have  requested  clarification 
regarding  disbursement  of  funds  for 
allowable  child  care.  States  may  include 
the  cost  of  allowable  child  care  in  the 
basic  foster  care  maintenance  payment 
or  may  make  a  separate  maintenance 
payment  directly  to  the  licensed 
provider.  For  example,  if,  in  a  particular 
foster  family,  both  parents  woii,  the 
State  may  include  die  cost  of  child  care 
in  the  maintenance  payment  made  to 
that  family  or  may  pay  the  licensed 
provider  directly.  Regardless  of  the 
payment  method  chosen,  the  State  must 
be  able  to  provide  documentation  to 
verify  allowable  expenditures. 
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The  definition  of  foster  family  home 
has  been  amended  to  clarify  that  the 
statute  makes  no  distinction  between 
approved  and  licensed  foster  homes. 
Consequently,  approved  foster  homes 
must  meet  the  same  standards  as 
licensed  homes.  To  date,  there  has  been 
confusion  in  the  field  regarding  the 
statutory  terminology  of  "licensed  or 
approved."  Some  States  have 
interpreted  this  language  to  allow  a  type 
of  two-tiered  system  for  approving  foster 
family  homes.  This  is  an  incorrect 
interpretation  of  the  statute.  The  terms 
"licensed"  and  "approved"  are  treated 
equally  in  the  statute.  Irrespective  of  the 
terminology,  licensure  or  approval  for 
foster  homes  must  be  based  on  the  same 
standards.  This  clarification  does  not 
repeal  the  policy  at  ACYF-PIQ-85-11 
which  permits  States  to  waive  certain 
licensing  requirements,  such  as  square 
footage,  for  relative  foster  family  homes. 

Provisional  licensure  or  approval  is 
insufficient  for  meeting  title  IV-E 
eligibility  requirements.  States  may  not 
claim  reimbursement  until  final 
licensure  or  approval  is  granted.  The 
State  may,  however,  claim 
reimbursement  back  to  the  first  of  the 
month  in  which  all  title  IV-E  eligibility 
criteria  are  met. 

The  definitions  of  full  hearing  and 
temporary  custody  proceeding  are  being 
added  to  clarify  the  meaning  of  these 
terms  as  used  by  ACF  in  these 
regulations. 

We  have  added  a  definition  of  legal 
guardianship  which  reiterates  the 
statutory  language  found  at  new  section 
475(7)  of  the  Act.  In  our  initial 
consultations  on  the  implementation  of 
the  ASFA,  questions  were  raised 
regarding  the  applicability  of  this  term 
to  "long-term  foster  care."  The  statute 
no  longer  recognizes  long-term  foster 
care  as  a  permanency  goal.  A  State  is 
not  precluded  from  establishing 
placement  in  a  permanent  foster  family 
home  as  a  permanency  goal  if  it  has  a 
compelling  reason  to  do  so.  However, 
placement  in  a  permanent  foster  family 
home  does  not  fall  within  the  definition 
of  "legal  guardianship,"  for  the  obvious 
reason  that  foster  parents  are  not 
granted  the  rights  associated  with 
guardianship. 

The  definition  of  permanency  hearing 
recognizes  the  statutory  changes  in 
terminology,  timing,  and  purpose  of 
these  hearings  contained  in  the  ASFA. 
Since  the  intent  of  the  law,  both  prior 
and  subsequent  to  the  ASFA,  is  to 
provide  judicial  oversight  for  children 
whom  a  State  has  yet  to  place  in  a 
permanent  setting,  we  propose  to  limit 
the  court-appointed  or  approved  body 
for  the  conduct  of  permanency  hearings 
to  one  which  is  not  a  part  of  or  under 


the  supervision  or  direction  of  the  State 
agency.  We  also  propose  to  exclude  any 
hearings  that  do  not  provide  parents  and 
other  interested  parties  an  opportimity 
to  be  beard,  as  was  the  legislative  intent 
(Congressional  Record-Senate,  August  3, 
1979.  S.  11710). 

In  order  to  meet  children's 
permanency  needs  and  to  create  a  child 
welfare  system  that  is  responsive  to  a 
child's  sense  of  time.  Congress  moved 
the  timing  for  the  "dispositional 
hearing"  to  12  months,  renamed  it  the 
"permanency  hearing,"  and  clarified  its 
purpose  to  unequivocally  establish  that 
States  must  set  and  act  on  permanency 
plans  for  children  in  foster  care  without 
delay.  In  our  early  consultation  with  the 
field  regarding  the  implementation  of 
the  ASFA,  we  repeatedly  heard  that  it 
was  critical  that  the  field  understand 
that  permanency  hearings  must  occur 
within  12  months  of  the  child  entering 
foster  care,  but  may  occur  sooner  if 
reunification  is  appropriate  or  it 
becomes  clear  that  an  alternate 
permanency  plan  must  be  established. 

During  the  focus  groups,  we  also 
learned  that  the  language  at  section 
475(5)(C)  is  being  misimderstood  as 
requiring  States  to  cease  reunification 
efforts  at  the  permanency  hearing.  The 
State  is  not  obliged  to  set  an  alternate 
permanency  plan  at  the  permanency 
hearing  if  the  child  and  family  are  not 
able  to  reunify  at  that  time.  However, 
the  intent  of  the  ASFA  in  shortening  the 
time  line  for  holding  a  permanency 
hearing  was  to  place  greater 
accountability  and  responsibility  on 
parents  for  making  their  home  ready 
and  safe  for  the  child's  return.  Congress 
understood  that  families  often  present 
very  comphcated  issues  that  must  be 
resolved  prior  to  reunification.  For 
example,  parents  dealing  with  substance 
abuse  issues  may  require  more  than  12 
months  to  resolve  those  issues. 
However,  a  parent  must  be  compl)ring 
with  the  established  case  plan,  making 
significant  measurable  progress  toward 
achieving  the  goals  established  in  the 
case  plan,  and  diligently  working 
toward  reunification  in  order  to 
maintain  it  as  the  permanency  plan  at 
the  permanency  hearing.  Moreover,  the 
State  andxourt  must  expect 
reunification  to  occur  within  a  time 
fi^me  that  is  consistent  with  the  child's 
developmental  needs.  If  this  is  not  the 
situation,  the  State  is  obliged  to 
establish  and  act  cm  an  alternate 
permanency  plan  for  the  child  at  the 
permanency  hearing.  Too  often, 
reunification  is  retained  as  the 
permanency  goal  when  a  parent  is 
negligent  in  complying  with  the 
requirements  of  the  case  plan  until  the 
months  or  weeks  immediately  prior  to 


the  permanency  hearing.  A  parent's 
resumption  of  contact  or  overtures 
toward  participating  in  the  case  plan  in 
the  months  or  weeks  immediately 
preceding  the  permanency  hearing  are 
insufficient  groimds  for  retaining 
reimification  as  the  permanency  plan.  In 
such  situations,  the  parent  must 
demonstrate  a  genuine,  sustainable 
investment  in  completing  the 
requirements  of  the  case  plan  in  order 
to  retain  reunification  as  the 
permanency  goal. 

The  shortened  time  frames  and        — -^ 
increased  accountability  for  parents 
makes  it  incumbent  on  the  State  to 
begin  providing  services  to  families  as 
soon  as  it  receives  responsibility  for  the 
child's  placement  and  care.  Ideally,  the 
State  will  begin  delivering  services  to 
resolve  those  parental  issues  which  lead 
to  the  removal  as  soon  as  the  child  is 
removed  from  home. 

Part  1356 — ^Requirements  Applicable  to 
Title  IV-E 

Section  1356.20(e)(4}    State  Plan 
Document  and  Submission 
Requirements 

Effective  October  16, 1994,  the 
Assistant  Secretary  of  ACF  delegated  the 
authority  to  the  Commissioner,  ACYF, 
to  disapprove  title  IV-E  State  plans 
which  provide  for  foster  care  and 
adoption  assistance  under  section  471  of 
the  Act.  Accordingly,  we  have  deleted 
the  pertinent  language  in  this  NPRM  to 
conform  with  the  revised  delegation. 

Section  1356.21    Foster  Care 
Maintenance  Payments  Program 
Implementation  Requirements 

In  this  section,  we  have  clarified 
certain  existing  policies  and  modified 
others  which  have  a  direct  impact  on 
determining  the  eligibility  of  children  in 
the  title  IV-E  foster  care  program.  We 
have  proposed  additional  foster  care 
maintenance  payment  requirements, 
which  are  consistent  with  the  law  eind 
intent  of  Congress,  that  will  apply  to 
States  as  they  Implement  their  title  IV- 
E  State  plans. 

Section  1356.21(a) 

This  paragraph  remains  unchanged 
from  the  current  regulation. 

Section  1356.21(b)    Reasonable  Efforts 

We  are  amending  the  language  at  this 
section  of  the  regulation  to  implement 
the  ASFA  requirement  that  the  State 
hold  the  child's  health  and  safety  as  its 
paramount  concern  when  making 
reasonable  efforts.  The  reasonable 
efforts  provision,  as  amended  by  the 
ASFA.  has  a  threefold  purpose: 

(1)  "To  maintain  the  family  unit  and 
prevent  the  unnecessary  removal  a  child 
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from  his/her  home,  when  it  can  be  done 
so  without  jeopardizing  the  child's 
safety; 

(2)  If  temporary  out-of-home 
placement  is  necessary  to  ensure  the 
immediate  safety  of  the  child,  to  effect 
the  expeditious  reunification  of  the 
child  and  family  when  reunification  is 
the  appropriate  permanency  goal  or 
plan;  and, 

(3)  When  reunification  is  not 
appropriate  or  possible,  to  effect  an 
alternate  permanency  goal  in  a  timely 
manner. 

During  our  consultation  with  the 
field,  some  recommended  that  we 
define  reasonable  efforts  in 
implementing  the  ASFA.  We  do  not 
intend  to  define  "reasonable  efforts."  To 
do  so  would  be  a  direct  contradiction  of 
the  intent  of  the  law.  The  statute 
requires  that  reasonable  efforts 
xleterminations  be  made  on  a  case-by- 
case  basis.  We  think  any  regulatory 
definition  would  either  limit  the  courts' 
ability  to  make  determinations  on  a 
case-by-case  basis  or  be  so  broad  as  to 
be  ineffective.  In  the  absence  of  a 
definition,  courts  may  entertain  actions 
such  as  the  following  in  determining 
whether  reasonable  efforts  were  made: 

•  Would  the  child's  health  or  safety 
have  been  compromised  had  the  agency 
attempted  to  maintain  him  or  her  at 
home? 

•  Was  the  service  plan  customized  to 
the  individual  needs  of  the  family  or 
was  it  a  standard  package  of  services? 

•  Did  the  agency  provide  services  to 
ameliorate  factors  present  in  the  child  or 
parent,  i.e.,  physical,  emotional,  or 
psychological,  that  would  inhibit  a 
parent's  ability  to  maintain  the  child 
safely  at  home? 

•  Do  limitations  exist  with  respect  to 
service  availability,  including 
transportation  issues?  If  so,  what  efforts 
did  the  agency  undertake  to  overcome 
these  obstacles? 

•  Are  the  State  agency's  activities 
associated  with  making  and  finalizing 
an  alternate  permanent  placement 
consistent  with  the  permanency  goal? 
For  example,  if  the  permanency  goal  is 
adoption,  has  the  agency  filed  for 
termination  of  parental  rights,  listed  the 
child  on  State  and  national  adoption 
exchanges,  or  implemented  child- 
specific  recruitment  activities? 

In  order  to  strengthen  the  child 
welfare  system's  response  to  child 
safety.  Congress  provided  a  list  of 
circumstances  in  which  reasonable 
efforts  are  required.  It  also  provided 
States  the  auUiority  to  identify  a  list  of 
aggravated  circumstances  in  which 
reasonable  efforts  are  not  required. 
Typically,  State  child  welfare  agencies 
and  the  courts  encounter  cases  In  which 


it  is  appropriate  to  make  reasonable 
efforts  to  prevent  a  child's  removal  from 
home  or  to  reunify  the  family.  Quite 
frequently,  though,  States  are  faced  with 
circumstances  in  which  it  is  unclear 
how  much  effort  is  reasonable.  At  the 
initial  stage  of  and  throughout  its 
involvement  with  a  family,  the  child 
welfare  agency  assesses  the  family's 
needs  and  circumstances.  The  State 
agency  should  make  reasonable  efforts 
to  prevent  the  child's  removal  from 
home  or  to  reunify  the  family 
commensurate  with  the  assessment .  If 
the  assessment  indicates  that  it  is  not 
reasonable  to  prevent  the  child's 
removal  or  to  reunify  the  family,  the 
assessment  itself  satisfies  the  reasonable 
efforts  requirement,  if  the  court  makes 
such  a  determination.  In  such  cases,  the 
court  is  not  determining  that  reasonable 
efforts  are  not  required.  Rather,  the 
court  is  determining  that  it  is  not 
reasonable  to  make  efforts,  beyond 
completing  the  assessment,  to  prevent 
the  child's  removal  from  home  or  to 
reunify  the  family. 

In  proposing  the  application  of  the 
reasonable  efforts  requirements  for  title 
rV-E  eligibility  determinations,  this 
proposed  rule  effects  a  significant 
change  from  existing  policy.  Under 
current  ACF  policy,  either  a  judicial 
determination  regarding  the  reasonable 
efforts  made  prior  to  the  placement  of  a 
child  or  a  determination  to  reunite  the 
child  and  parents,  but  not  both,  has 
been  required  for  Federal  financial 
participation  (FFP).  Consistent  with  the 
statutory  language  at  sectioo  472(a)(1)  of 
the  Act,  we  propose  that,  in  order  to 
satisfy  title  IV-E  eligibility 
requirements,  there  must  be  a  judicial 
determination  that:  (1)  Reasonable 
efforts  were  made  to  prevent  a  child 
from  being  removed  from  home;  (2) 
reasonable  efforts  were  made  to  reunify 
the  child  with  his/her  family  if  the 
removal  could  not  be  prevented;  (3)  if 
reasonable  efforts  were  not  made  to 
prevent  the  child's  removal  from  home 
or  to  reunify  the  child  with  his  or  her 
family,  that  reasonable  efforts  are/were 
not  required;  and  (4)  if  the  permanent 
plan  for  the  child  is  adoption, 
guardianship,  or  some  other  permanent 
living  arrangement  other  than 
reunification,  that  reasonable  efforts 
were  made  to  make  and  finalize  that 
alternate  permanent  placement. 

Section  1356.21(b)(1)    Judicial 
Determination  of  Reasonable  Efforts  To 
Prevent  Removal  in  Non-emergency 
Situations 

We  propose  to  clarify  the  requirement 
that  judicial  determinations  of 
reasonable  efforts  to  prevent  removal  in 
nen-emergency  situations  must  be  made 


prior  to  the  removal  of  the  child  from 
home.  If  the  circimistances  of  the  case 
were  such  that  reasonable  efforts  were 
not  required,  there  must  be  a  judicial 
determination  to  that  effect. 

Section  1356.21(b)(2)    Judicial 
Determinations  of  Reasonable  Efforts  to 
Prevent  Removal  in  Emergency 
Situations 

We  propose  new  requirements 
regarding  judicial  detennlnations  of 
reasonable  efforts  to  prevent  removal  in 
emergency  situations  in  order  to  take 
into  account  the  fact  that  many  children 
are  removed  from  their  homes  in 
emergency  circumstances,  primarily 
because  of  safety  issues. 

We  are  permitting  State  flexibility  in 
the  timing  of  this  determination  in 
emergency  situations,  up  to  a  maximum 
of  60  days,  recognizing  that  the  initial 
proceeding  leading  to  the  removal  may 
not  have  been  a  full  hearing. 
Additionally,  the  agency  may  not  have 
had  time  to  prepare  information 
regarding  its  reasonable  efforts  prior  to 
the  emergency  proceeding,  nor  would 
the  judge  have  had  time  to  make  a 
careful  evaluation  of  such  evidence.  We 
think  a  60-day  period  of  time  is 
sufficient  for  involved  persons  to 
perform  the  appropriate  duties,  while 
ensuring  that  a  child  is  afforded  the 
protection  of  the  judicial  determination 
within  a  reasonable  amount  of  time, 
irrespective  of  the  emergent 
circumstances  leading  to  the  removal. 

While  we  recognize  that  concern  for 
the  child's  safety  may  preclude  efforts  to 
prevent  removal,  the  court  must  make  a 
reasonable  efforts  determination.  Even 
when  children  are  removed  in 
emergency  circumstances,  the  court 
must  consider  whether  appropriate 
services  were  or  should  have  been 
provided.  When  the  court  determines 
that  it  was  reasonable  for  the  agency  to 
make  no  effort  to  provide  services  to 
prevent  removal  in  light  of  the  exigent 
clrcvmistances  discovered  through  the 
assessment  of  the  family,  such  as  the 
safety  or  protection  of  the  child,  there 
must  be  a  judicial  determination  to  that 
effect.  If,  at  the  time  the  court 
determines  that  reasonable  efforts  to 
prevent  a  child's  removal  from  home 
were  not  required,  the  court  also 
determines  that  reasonable  efforts  are 
not  required  to  reunify  the  child  with 
his  or  her  family,  there  must  be  a 
separate  judicial  determination  to  that 
effect. 

Section  1356.21(b)(3)    Judicial 
Determination  of  Reasonable  Efforts  to 
Reunify  the  Child  and  Family 

We  are  proposing  that  a  judicial 
determination  of  reasonable  efforts  to 
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reunify  be  made  at  any  time  within  a  12 
month  period  following  the  date  the 
child  enters  foster  care  when  the  case 
plan  goal  is  reunification,  and  at  least 
once  every  12  months  thereafter.  Since 
the  permanency  hearing  must  be  held 
over  the  same  12  month  interval,  States 
may  want  to  consider  seeking  a  judicial 
determination  of  reasonable  efforts  to 
reunify  at  that  hearing.  Moreover, 
making  reasonable  efforts  to  reunify  the 
child  and  family  affords  the  State  the 
opportunity  to  assess  the 
appropriateness  of  reunification  as  a 
case  plan  goal  and  determine  an 
alternate  permanency  goal  if  necessary. 
Making  reasonable  efforts  typically 
provides  the  State  the  evidence  it  needs 
to  support  a  decision  that  an  alternate 
permemency  plan  is  appropriate.  The 
State  is  not  precluded  from  seeking  this 
determination  at  an  earlier  point  in  time 
if  it  so  chooses. 

If  the  judicial  determination  regarding 
reasonable  efforts  to  reunify  is  not  made 
within  the  proposed  time  frame,  we 
propose  that  the  child  become  ineligible 
once  12  months  has  elapsed  since  the 
date  the  child  entered  foster  care  or  the 
most  recent  judicial  determination  of 
reasonable  efforts  to  reunify  was  made, 
and  until  such  time  as  the  next 
reasonable  efforts  to  reunify 
determination  is  made.  We  think  this  is 
consistent  with  statutory  intent  to 
ensure  that  a  State  is  continuing  to  make 
reasonable  efforts,  subject  to  judicial 
review,  to  return  a  child  home  as  soon 
as  it  is  safe'and  appropriate  to  do  so. 

If  there  is  a  judicial  determination 
that  reasonable  efforts  to  reunify  the 
child  with  his  or  her  family  are  not 
required  and  the  State  has  determined 
that  it  is  not  appropriate  to  attempt  to 
reunify  the  child  with  his  or  her  family, 
a  permanency  hearing  must  be  held 
within  30  days  to  establish  an  alternate 
permanent  plan  for  the  child.  The 
alternate  permanency  plan  may  be 
established  at  the  same  time  the  court 
determines  that  reasonable  efforts  to 
reunify  are  not  required. 

Section  1356.21(b)(4)    Judicial 
Determination  of  Reasonable  Efforts  to 
Make  and  Finalize  Placements  When 
the  Permanency  Goal  is  Not 
Reunification 

We  are  proposing  that  the  judicial 
determination  regarding  reasonable 
efforts  to  make  and  finalize  a  permanent 
placement  be  made  within  12  months  of 
the  date  the  permanency  goal  of 
adoption,  guardianship,  or  some  other 
permanent  living  arrangement  is 
established,  and  every  12  months 
thereafter.  We  considered  requiring  this 
type  of  reasonable  efforts  determination  • 
to  occur  every  six  months  in  response 


to  the  timeliness  language  in  the  statute 
but  were  concerned  about  the  burden 
this  would  impose  on  the  State  agency 
and  the  courts.  We  would  appreciate 
comments  on  the  proposed  time  frame 
for  making  judicial  determinations  of 
reasonable  efforts  to  make  and  finalize 
permanent  placements. 

If  a  judicial  determination  regarding 
reasonable  efforts  to  make  and  finalize 
a  permanent  placement  is  not  made 
within  the  time  frame  proposed,  the 
child  becomes  ineligible  under  title  IV- 
E  from  the  end  of  the  twelfth  month 
following  the  date  the  alternate 
permanency  goal  is  estabUshed,  or  the 
date  of  the  most  recent  judicial 
determination  of  reasonable  efforts.to 
make  and  finalize  a  permanent 
placement,  and  will  remain  so  until 
such  a  determination  is  made. 

Section  1356.21(b)(5)    Circumstances 
in  Which  Reasonable  Efforts  to  Prevent 
a  Removal  or  to  Reunify  a  Child  With 
His  or  Her  Family  Are  Not  Required 

In  this  paragraph,  we  propose  that  the 
court  that  has  responsibility  for  hearing 
child  welfare  dependency  cases  must 
make  the  determination  that  reasonable 
efforts  to  prevent  a  child's  removal  from 
home  or  to  reunify  a  child  and  family 
are  not  required.  Depending  on  the 
circumstances,  this  determination  may 
be  based  on  the  findings  of  another 
court  or  the  findings  of  the  court  that  is 
determining  whether  reasonable  efforts 
are  required. 

In  subparagraph  (i),  the  court  that 
hears  child  welfare  dependency  cases 
may  find  that  the  child  has  been 
subjected  to  aggravated  circumstances, 
if  it  has  the  authority  to  do  so,  and  that 
reasonable  efforts  are  not  required 
because  the  statutory  language  at  section 
471(a)(15)(D)(i)  of  the  Act  regarding 
aggravated  circumstances  does  not 
require  a  criminal  conviction. 

In  subparagraph  (ii),  the  court's 
determination  that  reasonable  efforts  are 
not  required  must  be  based  on  the 
findings  of  a  criminal  court.  The 
statutory  language  at  section 
471(a)(15)(D)(ii)  requires  a  criminal 
conviction  of  one  of  the  felonies 
identified  therein.  In  circumstances  in 
which  the  criminal  proceedings  have 
not  been  completed  or  are  under  appeal, 
the  court  that  hears  child  welfare 
dependency  cases  must  determine 
whether  reasonable  efforts  are  required 
based  on  the  developmental  needs  of 
the  child  and  the  length  of  time 
associated  with  completion  of  the 
criminal  proceedings  or  the  appeals 
process. 

In  subparagraph  (iii),  when  the 
determination  that  reasonable  efforts  are 
not  required  is  based  on  a  previous 


involuntary  termination  of  parental 
rights,  that  determination  is  clearly 
based  on  the  findings  of  another  court 
decision. 

During  our  consultation  process,  we 
heard  that  States  wanted  to  know  if 
their  laws  must  specifically  use  the 
"aggravated  circumstances"  language  in 
the  ASFA  and  if  we  plan  to  provide  a 
definition  of  or  parameters  for  defining 
"aggravated  circumstances."  We  do  not 
think  it  is  necessary  or  appropriate  to  be 
so  prescriptive  as  to  require  States  to 
adopt  the  specific  ASFA  language  in 
identifying  aggravated  circumstances  in 
which  reasonable  efforts  are  not 
required. 

The  ASFA  clearly  provides  States  the 
authority  to  determine  what  "aggravated 
circumstances"  are.  If  a  State  already 
has  laws  that  would  serve  to  define 
aggravated  circumstances,  it  would  not 
need  to  amend  or  change  those  laws.  We 
will  not,  therefore,  define  "aggravated 
circumstances,"  nor  will  we  provide 
examples  beyond  those  in  the  statute. 

States  have  expressed  concern  that 
the  language  at  section  471(a)(15)(D)  of 
the  Act  prohibits  the  State  from  making 
reasonable  efforts  in  certain 
circumstances.  This  is  an  incorrect 
interpretation.  The  ASFA  identifies 
when  reasonable  efforts  are  not 
required.  The  ASFA  upholds  the  State 
agency's  authority  to  make  reasonable 
efforts  to  prevent  a  child's  removal  from 
home  or  to  reunify  a  child  with  the 
family  even  in  situations  in  which  it  is 
not  required  to  do  so,  if  the  child's 
health  and  safety  can  be  assured  and  it 
is  in  his/her  best  interests. 

Section  1356.21(b)(6)    Concurrent 
Planning 

This  paragraph  reiterates  the  statutory 
provision  at  section  471{a)(15)(F), 
affording  States  the  option  of  making 
reasonable  efforts  to  make  and  finalize 
an  alternate  permanent  placement 
concurrently  with  reasonable  efforts  to 
reunify  a  child  with  his/her  family. 
Concurrent  planning  can  be  an  effective 
tool  for  expediting  permanency,  and 
Congress  intended  to  offer  it  as  such. 
However,  since  it  may  not  be  an 
appropriate  approach  for  every  child  or 
family.  States  are  not  required  to  use 
concurrent  planning  and  the  decision  to 
do  so  must  be  made  on  a  case-by-case 
basis.  We  urge  States  to  obtain  technical 
assistance  and  provide  appropriate 
training  and  supervision  to  agency 
workers  prior  to  deploying  a  concurrent 
planning  strategy. 

Section  1356.21(b)(7)    Federal  Parent 
Locator  Service 

The  ASFA  amended  section  453  of 
the  Act  to  specifically  provide  for  the 
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use  of  the  Federal  Parent  Locator 
Service  (FPLS)  in  expediting 
permanency.  We  have  included  the  use 
of  the  FPLS  in  the  reasonable  efforts 
section  of  the  regulation  because 
Congress  intended  the  FPLS  to  be  used 
as  a  tool  for  locating  absent  parents 
early  in  the  case  planning  process  as  a 
potential  permanency  option.  Congress 
also  intended  the  FPLS  as  a  tool  for  the 
States  in  completing  termination  of 
parental  rights  proceedings. 

Section  1356.21(c)(1)    Contrary  to  the 
Welfare  Determination — Non-emergency 
Situations 

We  propose  that  in  non-emergency 
situations  the  "contrary  to  the  welfare" 
determination  must  be  made  prior  to  the 
removal  of  the  child  from  home,  and 
documented  in  the  initial  removal  court 
order  to  enable  the  child  to  be  eligible 
for  title  IV-E  foster  care.  The  "contrary 
to  the  welfare"  determination  is  an 
important  protection  to  safeguard  the 
rights  of  the  child  and  his/her  parents 
and  to  ensure  appropriate  action  by  the 
State  agency. 

Section  1 356.21  (c)(2)    Contrary  to  the 
Welfare  Determination — Emergency 
Situations 

With  regard  to  emergency  situations, 
we  propose  that  the  "contrary  to  the 
welfare"  determination  be  included  in 
the  first  court  ruling  (including  a 
temporary  custody  order,  whether  or  not 
there  was  a  hearing)  pertaining  to 
removal. 

The  "contrary  to  the  welfare" 
determination  requirement  in  section 
472(a)(1)  was  a  title  IV-A  provision 
dating  back  to  1961  which  was  carried 
over  into  the  title  IV-E  program. 
Congress  included  this  requirement  in 
the  behef  that  judicial  oversight  would 
prevent  unnecessary  removal  of 
children  fr6m  their  homes.  It  relied  on 
the  courts  to  protect  children  and 
families,  and  to  provide  an  important 
safeguard  against  potential 
inappropriate  agency  action.  The 
purpose  of  the  requirement  is  to 
minimize  the  number  of  children 
inappropriately  placed  in  foster  care, 
and  increase  efforts  at  keeping  families 
together. 

We  do  not  intend  to  second  guess  the 
States  as  to  when  an  emergency  exists 
and  will,  therefore,  in  the  absence  of 
contradictory  information,  presume  that 
there  is  an  emergency  when  a  child  is 
removed  without  a  previously-issued 
court  order  (excluding  those  for 
previous  removals  of  the  child,  or  in- 
home  supervision  orders).  However,  the 
reasonable  efforts  determination  must 
be  made  within  a  specified  time 
thereafter. 


Section  1356.21(d)    Documentation  of 
Judicial  Determinations 

We  have  proposed  modification  of 
current  documentation  requirements  in 
paragraph  (d)  based  on  ACF's  review  of 
States'  documentation  of  judicial 
determinations  over  the  past  years. 
Consistent  with  language  in  section 
472(a)(1)  of  the  Act,  in  paragraph  (d)(1) 
we  propose  that  the  judicial 
determinations  regarding  "contrary  to 
the  welfare"  and  "reasonable  efforts"  be 
stated  specifically  in  the  court  orders 
identified  in  §  1356.21,  paragraphs  (b) 
and  (c)  and  must  include  the 
evidentiary  basis  for  that  determination. 
The  judicial  determinations  themselves 
need  not  necessarily  include  the  exact 
terms  "contrary  to  the  welfare"  and 
"reasonable  efforts",  but  must  convey 
that  the  court  has  determined  that 
reasonable  efforts  have  been  made  or 
are/were  not  required  (as  described  in 
section  471(a)(15)  of  the  Act),  and  that 
it  would  be  contrary  to  the  welfare  of  a 
child  to  remain  at  home.  A  transcript  of 
the  court  proceedings  which  verifies 
that  the  court  considered  the  facts  of  the 
case  and  made  a  finding  with  respect  to 
the  reasonable  efforts  and  contrary  to 
the  welfare  requirements  is  the  only 
other  form  of  documentation  that  will 
be  accepted. 

Given  the  fundamental  importance  of 
the  protection  of  children  as  required  by 
the  Act,  we  propose  in  paragraph  (d)(2) 
that  affidavits  and  nunc  pro  tunc  orders 
not  be  accepted  as  documentation  of 
"reasonable  efforts"  or  "contrary  to  the 
welfare"  findings  for  eligibility 
purposes.  Considering  the  large  number 
of  children  for  wdiom  State  agencies  are 
responsible,  and  the  large  number  of 
cases  that  go  before  the  courts,  affidavits 
or  depositions  created  months  or  years 
after  the  fact  cannot  be  considered  as 
reliable  evidence  of  prior  compliance 
with  Federal  requirements.  We  believe 
that  a  prohibition  on  the  use  of 
affidavits  and  nunc  pro  tunc  orders  is 
necessary  in  order  to  assure  children  in 
foster  care  of  the  protections  to  which 
they  are  entitled  in  a  timely  fashion. 

In  light  of  the  significance  of  the 
judicial  determinations,  we  are 
proposing  in  paragraph  (d)(3)  that 
explicit  evidence  be  provided  that  the 
judge  has  made  an  individual 
determination  which  is  to  be  stated  in 
the  court  order  and  not  merely 
incorporated  by  reference  to  a  State  law. 
We  believe  that  judicial  determinations 
should  be  as  meaningful  as  possible, 
and  should  be  child-specific  in  order  to 
ensure  that  the  circumstances  of  each 
child  are  reviewed  individually.  In  the 
past,  it  has  been  our  experience  that 
State  laws  often  permit  removal  of  a 


child  irom  home  in  a  number  of 
circumstances  and  not  solely,  for 
example,  based  on  a  determination  that 
remaining  in  the  home  would  be 
contrary  to  the  child's  welfare.  When 
State  law  cites  a  number  of 
circumstances  under  which  a  child  may 
be  removed,  it  is  not  possible  for  a 
reviewer  to  determine  for  which  reason 
the  judge  authorized  that  removal. 
However,  even  if  State  law  allows  only 
one  reason  for  removal  which  does  meet 
Federal  requirements,  we  are  still 
proposing  to  require  an  explicit 
determination.  ^ 

Section  1356.21(e)    Trial  Home  Visits 

We  believe  that  six  months  is  a 
reasonable  period  of  time  for  States  to 
determine  the  appropriateness  of  a  child 
remaining  at  home  or  returning  to  foster 
care,  absent  a  court  order  that  extends 
or  shortens  the  period  of  time.  This  is 
consistent  with  the  statutory 
requirement  for  the  status  of  the  child 
tobe reviewed  every  6  months.  During 
the  period  of  time  in  which  the  child  is 
on  a  trial  home  visit,  no  title  IV-E  foster 
care  maintenance  payments  are  made 
since  she/he  is  not  placed  in  a  foster 
home  or  child  care  facility.  However, 
administrative  costs  may  be  incurred  on 
behalf  of  the  child  and  claimed 
subsequently  by  the  State  agency.  If  the 
child  is  returned  to  foster  care  within 
the  six  month  period,  the  placement  is 
considered  continuous  and  title  IV-E 
foster  care  maintenance  payments  may 
resume,  assuming  all  eligibility 
requirements  continue  to  be  met. 

Section  1356.21(f)    Case  Review  System 

Paragraph  (c)  in  this  section  of  the 
current  regulation  has  been  re- 
designated paragraph  (f)- 

Section  1356.21(g)    Case  Plan 
Requirements 

Paragraph  (d)(l)-(4)  in  this  section  of 
the  current  regulation  has  been  re- 
designated paragraph  (g){l)-(4).  In 
paragraph  (g)(1),  we  propose  that  case 
plans  be  developed  jointly  with  parents. 
We  believe  this  language  serves  the  goal 
of  the  ASFA  to  begin  the  permanency 
planning  process  and  service  delivery  as 
socm  as  possible  following  a  child's 
removal  frY>m  home,  if  the  parent  is  not 
able  or  willing  to  participate  in  the 
development  of  the  case  plan,  it  should 
be  sonoted  in  the  plan.  We  have  also 
amended  paragraph  (g)(3)  to  include  the 
ASFA  case  plan  requirement  for  States 
to  include  a  discussion  of  the  reasonable 
efforts  made  to  make  and  finalize  a 
permanent  placement  for  the  child  in 
the  case  plan  when  the  permanency  goal 
is  adoption  or  any  other  permanent 
arrangement.  A  State  must  document  its 
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efforts  to  make  and  finalize  pennanent 
placements  for  all  permanency  goals. 
States  should  not  interpret  the  statutory 
reference  to  adoption  exchanges  as 
meaning  this  provision  only  applies  to 
adoptions.  The  statutory  reference  to  the 
use  of  adoption  exchanges^  was  an 
example  of  the  types  of  efforts  a  State 
should  make  to  make  and  finalize 
permanent  placements.  Although 
placement  in  a  permanent  foster  family 
home  is  not  a  preferred  permanency 
goal,  it  can  be  an  appropriate  one  for 
some  children.  Prior  to  establishing 
such  a  goal  for  a  child,  the  State  should 
exhaust  all  efforts  to  place  that  child  in 
an  adoptive  home,  with  a  legal 
guardian,  or  some  other  permanent 
arrangement  outside  the  foster  care 
system. 

Section  1356.21(h)    Application  of 
Permanency  Hearing  Requirements 

We  have  redesignated  paragraph  (e)  as 
paragraph  (h),  revised  it  to  recodify 
existing  language,  added  four  new 
provisions,  and  changed  the  name  to 
permanency  hearing,  consistent  with 
ASFA. 

In  redesignated  paragraph  (h)(2), 
language  has  been  added  to  clarify  that 
the  exception  to  the  requirement  for 
permanency  hearings  applies  only  to 
children  placed  in  a  court-specified 
long-term,  permanent /oster/a/n//y 
home  placement  (not  in  an  institution  or 
other  group  living  arrangement).  We 
also  propose  that  a  permanency  hearing 
be  conducted  within  three  months  of 
any  change  in  a  court-sanctioned  long- 
term,  permanent  foster  family  care 
placement.  Under  the  existing 
regulations,  this  exception  also  applies 
to  children  who  were  legally  freed  for 
adoption  and  placed  in  a  preadoptive 
home.  Consistent  with  the  intent  of  the 
ASFA,  children  in  such  circumstances 
must  be  afforded  the  protection  of 
permanency  hearings  until  the  adoption 
is  finalized. 

In  new  paragraph  (h)(3)  we  describe 
the  requirement  of  amended  section 
471(a)(15){E)  of  the  Act  to  hold  a 
permanency  hearing  within  30  days  of 
a  judicial  determination  that  reasonable 
efforts  are  not  required.  We  have  written 
the  regulation  to  clarify  that  States  need 
not  hold  a  permanency  hearing  within 
30  days  if  tbe  court  finds  that  reasonable 
efforts  to  prevent  a  child's  removal  from 
home  are  not  required.  A  determination 
that  reasonable  efforts  to  prevent  the 
child's  removal  are  not  required  does 
not  negate  the  State's  obligation  to  make 
reasonable  efforts  to  reunify  the  cbild. 
Only  a  judicial  determination  that 
reasonable  efforts  to  reunify  a  child  with 
his  or  her  family  are  not  required 
relieves  the  State  of  that  obligation. 


Consequently,  the  permanency  hearing 
must  be  held  within  30  days  of  the 
determination  that  reasonable  efforts  to 
reunify  the  family  are  not  required. 

The  statute  allows  the  State  to  set  an 
alternate  permanency  goal  of  placement 
in  a  permanent  foster  family  home  only 
if  it  demonstrates  to  the  court  a 
compelling  reason  not  to  place  the  child 
in  an  adoptive  home,  with  a  relative,  or 
with  a  legal  guardian.  In  new  paragraph 
(h)(4),  we  follow  the  statute  in  requiring 
the  State  to  document,  to  the  State 
court,  the  compelling  reason  for 
placement  in  a  permanent  foster  family 
home. 

In  new  paragraph  (h)(5)  we  clarify 
that  if  an  administrative  body, 
appointed  or  approved  by  a  court,  holds 
a  permanency  hearing,  procedural 
safeguards  extended  to  parents  in  court 
hearings  must  also  be  extended  to  the 
parents  by  the  administrative  body. 

Section  1356.21(i)    Requirements  for 
Filing  a  Petition  to  Terminate  Parental 
Rights  per  Section  475(5)(E)  of  the 
Social  Security  Act 

In  this  section,  we  describe  the  new 
requirements  at  section  475(5)(E)  of  the 
Act  for  termination  of  parental  rights 
(TPR).  Congress  passed  this  provision  to 
compel  States  to  quickly  move  those 
children  for  whom  adoption  is  the 
appropriate  plan  to  permanency.  It  is 
not  intended  to  create  a  pool  of  legal 
orphans.  Misinterpretation  of  the 
reasonable  efforts  requirements  and 
other  factors  have  resulted  in  children 
remaining  in  foster  care  for  extended 
periods  of  time  while  the  State  agency 
works  to  make  the  child's  home  safe  for 
his  or  her  return.  Congress  passed  this 
provision  to  end  children's  languishing 
in  foster  care. 

In  paragraph  (i)(l),  we  follow  the 
statute  in  describing  imder  what 
conditions  the  State,  through  its 
authorized  attorney,  must  file  or  join  a 
petition  for  TPR  in  accordance  with 
section  475(5)(E)  of  the  Act. 

In  subparagraph  (i)(l)(i).  we  propose 
the  requirements  for  fiUng  or  joining  a 
petition  to  terminate  parental  rights 
when  a  child  has  been  in  foster  care  for 
15  of  the  most  recent  22  months.  We  are 
proposing  that  in  such  situations,  the 
State  must  file  the  petition  for  TPR  by 
the  end  of  the  fifteenth  month.  We  think 
that  15  months  is  more  than  an  adequate 
amount  of  time  for  States  to  assess 
whether  reunification  is  possible  and  if 
adoption  is  the  most  appropriate 
permanent  plan. 

In  subparagraph  (i)(l)(i)(A),  in 
accordance  with  the  statute,  we  propose 
that  States  must  begin  calculating  when 
to  file  the  petition  for  TPR  beginning  on 


the  date  the  child  enters  foster  care 
under  section  475(5)(F). 

In  subparagraph  (i)(l)(i)(B),  we 
propose  that  for  the  purpose  of 
implementing  the  TPR  provision  for 
children  with  multiple  foster  care 
placement  episodes  within  the  22 
month  period,  the  State  must  use  a 
cumulative  method  of  calculating  15 
months  in  foster  care.  For  example,  a 
child  enters  foster  care  on  January  15, 
2001  and  is  discharged  from  foster  care 
three  months  later  on  April  15,  2001.  He 
remains  home  for  six  months  and  then 
enters  foster  care  again  on  October  15, 
2001.  The  State  must  apply  the  TPR 
requirement  at  section  475(5)(E)  with 
respect  to  this  child  based  on  the  date 
he  entered  foster  care  for  the  first  foster 
care  episode,  or  January  15,  2001.  If  this 
child  remains  in  foster  care  for  another 
12  months,  the  State  will  be  obliged  to 
comply  with  section  475(5)(E)  on 
October  15,  2002,  because  this  child 
will  have  been  in  foster  care  for  a 
cumulative  total  of  15  out  of  the 
previous  22  months.  However,  the  time 
line  for  conducting  case  reviews, 
permanency  hearings,  and  providing 
time-limited  reunification  services  for 
the  subsequent  foster  care  episode  must 
be  based  on  the  date  the  child  entered  - 
foster  care  for  that  episode,  October  15, 
2001. 

If  the  child  in  the  above  scenario  does 
not  return  to  foster  care  until  January 
15,  2003,  the  State  must  begin 
calculating  a  new  15  out  of  22  month 
period  for  applying  section  475(5)(E), 
the  other  case  review  requirements,  and 
providing  time-limited  reunification 
services  as  of  January  15,  2003,  because 
this  most  recent  date  of  entry  into  foster 
care  is  more  than  22  months  after  the 
date  the  child  entered  foster  care  during 
the  prior  episode. 

In  subparagraph  (i)(l)(i)(C),  we 
propose  that  the  State  not  coimt  time 
spent  on  trial  home  visits  or  runaway 
episodes  when  calculating  15  out  of  22 
months. 

Finally,  in  subparagraph  (i)(l)(i)(D), 
we  propose  that  States  need  only  apply 
section  475(5)(E)  to  a  child  once.  If, 
when  a  child  reaches  15  months  in 
foster  care,  the  State  does  not  file  a 
petition  for  TPR  because  one  of  the 
exceptions  applies,  or  the  State  does  file 
such  a  petition  but  the  court  does  not 
sustain  that  petition,  the  State  does  not 
need  to  begin  calculating  another  15  out 
of  22  months  in  foster  care  for  that 
child.  We  think  the  requirements  at 
sections  47l(a)(15)(C)  and  (E)  and 
475(1)(E)  of  the  Act  regarding 
reasonable  efforts  to  make  and  finalize 
alternate  permanency  placements  and 
the  requirements  at  section  475(5)(C)  of 
the  Act  regarding  permanency  hearings 
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provide  children  sufficient  protections 
with  respect  to  achieving  permanency, 
thereby  removing  the  need  to  require 
multiple  applications  of  section 
475(5)(E)  of  the  Act.  However,  this  does 
not  preclude  the  State  from  filing,  or  the 
court  from  ordering,  a  petition  for  TPR 
upon  later  review  if  the  permanency 
plan  has  not  been  achieved. 

In  subparagraph  (i){lKii).  we  propose 
that,  once  a  court  of  competent 
jurisdiction  (this  could  be  the  court  that 
has  responsibility  for  hearing  child 
welfare  dependency  cases)  determines 
that  a  child  is  an  abandoned  infant,  the 
State  has  up  to  60  days  to  file  a  petition 
for  termination  of  parental  rights.  We 
chose  60  days  because  this  time  frame 
allows  the  State  ample  time  to  hold  a 
permanency  hearing,  if  adoption  is  not 
established  as  the  permanency  goal  at 
the  hearing  in  which  the  child  is 
determined  to  be  an  abandoned  infant, 
and  to  complete  the  necessary 
procedures  associated  with  filing  a 
petition  for  termination  of  parental 
rights.  States  have  asked  if  we  intend  to 
provide  a  definition  of  or  parameters  for 
the  definition  of  "abandoned  infant." 
The  statute  specifically  provides  that 
authority  to  the  States.  If  a  State  already 
has  a  statutory  definition  of 
"abandonment,"  it  is  not  necessary  to 
enact  statutory  language  specific  to 
abandoned  infants. 

In  subparagraph  (i)(l)(iii),  we  propose 
that  the  State  agency  file  a  petition  to 
terminate  parental  rights  within  60  days 
of  a  judicial  determination  that 
reasonable  efforts  to  reunify  the  child 
and  family  are  not  required  because  the 
parent  has  been  found  by  a  court  of 
competent  jurisdiction  to  have 
committed  one  of  the  felonies  listed  at 
paragraph  (b)(5)(ii).  We  believe  that  60 
days  fi-om  the  judicial  determination 
that  reasonable  efforts  to  reunify  the 
family  are  not  required  is  ample  time  for 
the  State  to  hold  a  permanency  hearing, 
if  adoption  is  not  established  as  the 
permanency  goal  at  the  time  the  court 
determines  that  reasonable  efforts  are 
not  required,  and  to  complete  the 
necessary  procedures  for  filing  a 
petition  to  terminate  parental  rights.  We 
have  attempted  to  interpret  the 
requirements'for  filing  a  petition  for 
TPR  when  the  parent  has  committed 
certain  felonies  based  on  how  we  think 
these  circumstances  will  present 
themselves  in  actual  practice  situations 
and  to  demonstrate  the  relationship 
between  sections  471(a)(15)(D)  and  (E) 
of  the  Act  and  section  475(5)(E)  of  the 
Act.  The  following  examples  illustrate 
how  the  foregoing  procedure  would 
operate: 

(1)  A  parent  with  two  children  has 
been  convicted  of  one  of  the  felonies 


enumerated  at  paragraph  (b)(5)(ii)  with 
respect  to'the  older  child.  The  State 
agency  petitions  the  court  for 
jurisdiction  of  the  younger  child  and 
recommends  that  it  not  be  required  to 
make  reasonable  efforts  to  revmify  the 
younger  child  with  the  parent  because 
of  the  criminal  conviction  against  the 
parent  with  respect  to  the  older  child, 
and  it  does  not  believe  the  parent  can 
be  rehabilitated.  The  court  determines, 
in  accordance  with  section  471(a)(15)(D) 
of  the  Act,  that  reasonable  efforts  to 
reunify  the  younger  child  with  the 
parent  are  not  required.  In  accordance 
with  section  471(a)(15)(E)  of  the  Act,  the 
State  must  hold  a  permanency  hearing 
within  30  days  of  the  judicial 
determination  that  reasonable  efforts  to 
reunify  the  parent  and  child  are  not 
required.  If  adoption  becomes  the 
permanency  goal,  the  State  then  has  30 
days  from  the  permanency  hearing  to 
file  a  petition  to  terminate  parental 
rights. 

(2)  A  parent  is  convicted  of  one  of  the 
felonies  listed  in  paragraph  (b)(5)(ii), 
serves  his/her  sentence  and  is  released 
fi-om  prison,  and  subsequently  comes  to 
the  attention  of  the  State  agency  due  to 
neglect.  The  State  agency  petitions  the 
court  for  jurisdiction  of  the  child  and 
recommends  a  permanency  plan  of 
reunification  because  it  believes  the 
parent  can  be  rehabilitated.  The  court's 
approval  of  reunification  as  the 
permanency  plan  is  the  compelling 
reason  for  the  State  not  to  file  a  petition 
to  terminate  parental  rights  in 
accordance  with  section  475(5)(E)  of  the 
Act.  The  State  would  then  be  obliged  to 
hold  a  permanency  hearing  within  12 
months  of  the  child's  entry  into  foster 
care. 

In  paragraph  (i)(2),  we  follow  the 
statute  in  identifying  the  exceptions  to 
section  475(5)(E)  of  the  Act.  The 
decision  to  seek  termination  of  parental 
rights  is  one  of  the  most  difficult  to 
confront  social  workers  and  State 
agencies.  Section  475(5)(E)  of  the  Act  is 
intended  to  be  a  catalyst  for  making 
critical  assessments  of  and  decisions 
regarding  the  viability  and  probability  of 
reunification  and  for  expediting  the 
adoption  process  when  it  is  clear  that 
reunification  can  not  occur  and 
adoption  is  the  appropriate  plan. 
Congress  did  recognize  that,  despite  a 
family's  diligent  efforts,  15  months  may 
be  an  inadequate  amount  of  time  to 
make  the  home  safe  for  the  child's 
return.  Therefore,  it  stipulated  three 
exceptions  to  section  475(5)(E). 

In  paragraph  (i)(2)(i),  we  propose  that 
the  State  may  exercise  its  statutory 
option  to  not  apply  section  475(5)(E)  of 
the  Act  when  a  child  is  placed  with  a 
relative. 


In  paragraph  (i)(2)(ii),  we  propose  that 
the  State  does  not  have  to  apply  section 
475(5)(E)  of  the  Act  when  there  is  a 
compelling  reason,  documented  in  the 
case  file  and  available  for  court  review, 
for  determining  that  the  application  of 
section  475(5)(E)  is  not  in  the  child's 
best  interests.  We  have  not  defined  the 
term  "compelling  reason."  Rather,  we 
provide  two  broad  examples: 

(1)  Adoption  is  not  the  appropriate 
plan  for  the  child.  This  category  could 
include  cases  where  an  older  child 
expresses  a  wish  not  to  be  adopted  and 
another  permanency  plan  has  been 
identified,  a  child  has  a  significant  bond 
with  a  non-family  member  who  wishes 
to  serve  as  legal  guardian,  the  parent 
and  child  have  a  significant  bond  but 
the  parent  is  unable  to  care  for  the  child 
because  of  an  emotional  or  physical 
disability  and  another  permanency  plan 
has  been  identified,  or  the  State  agency— 
and  the  Tribe  have  identified  another 
permanency  plan  for  the  child;  or, 

(2)  Insufficient  grounds  for  filing  such 
a  petition  exist.  This  category  could 
include  cases  where  the  parent  has 
made  significant  measurable  progress 
and  continues  to  make  diligent  efforts  to 
complete  the  requirements  of  the  case 
plan  but  needs  more  than  15  months  to 
do  so,  ihe  State  agency  is  working  with 
a  non-offending  biological  parent  to 
establish  a  permanent  placement,  or  the 
State  need  not  join  an  existing  petition 
if  it  does  not  agree  with  the  arguments 
presented  in  the  petition  or  it  believes 
that  the  petitioner  would  not  serve  as  an 
appropriate  placement  option  for  the 
child. 

In  paragraph  (i)(2)(iii).  we  follow  the 
statute  in  proposing  that  the  State  need 
not  apply  section  475(5)(E)  when  the 
services  identified  in  the  case  plan  have 
not  been  provided. 

We  think  it  is  critical  that  we  assess 
States'  implementation  of  this  new 
provision  for  terminating  parental 
rights,  particularly  the  extent  to  which 
States  make  use  of  tbe  exceptions 
discussed  above.  In  the  self-assessment 
completed  for  the  child  and  family 
services  reviews.  States  will  be  asked  to 
document  the  extent  to  which  they 
make  use  of  the  exceptions  provided  at 
section  475(5)(E)  of  the  Act. 

During  the  consultation  process  we 
learned  of  confusion  regarding  the 
requirements  for  the  court  with  respect 
to  the  compelling  reason.  We  are  not 
interpreting  the  statutory  language 
which  requires  that  the  documentation 
of  the  compelling  reason  be 
"*  *  *  available  for  court  review 
*  •  *"  as  a  requirement  that  the  court 
make  a  determination  with  respect  to 
the  compelling  reason.  To  interpret  this 
language  as  requiring  a  court 
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determination  with  respect  to  the 
compelling  reason  not  to  file  a  TPR 
would  place  an  unnecessary  additional 
burden  on  the  State  agency  and  the 
courts.  We  do  anticipate,  however,  that 
the  court  will  have  the  opportimity  to 
review  the  compelling  reason  not  to  file 
for  TPR  as  part  of  its  ongoing  oversight. 

In  paragraph  {i)(3),  we  follow  the 
statute  in  requiring  States  to 
concurrently  identify,  recruit,  process, 
and  approve  a  qualified  adoptive  family 
for  the  child  when  it  files  for  or  joins  a 
petition  to  terminate  parental  rights  to 
that  child. 

Section  1 356.2 l(j)    Child  of  a  Minor 
Parent  in  Foster  Care 

In  this  section,  we  paraphrase 
statutory  language  found  in  section 
475(4KB)oftheAct. 

Section  1356.21  (k)  and  (1)  Removal 
From  the  Home  of,  and  Living  With,  a 
Specified  Relative 

In  paragraphs  (k)  and  (1),  we  propose 
a  new  policy  regarding  the  requirements 
in  sections  472(a)  (1)  and  (4)  of  the  Act 
regarding  a  child's  removal  from  the 
home  of  a  relative  and  the  six  month 
"living  with"  exception.  The  purpose  of 
this  new  policy  is  to  provide  a  clear 
statement  about  what  constitutes  a 
child's  home  or  foster  home  for  the 
purpose  of  title  IV-E  eligibility  and  to 
ensure  equitable  treatment  of  relative 
and  non-relative  foster  care  providers. 

Eligibility  for  foster  care  under  title 
IV-E,  which  is  based  on  the  child's 
eligibiUty  for  AFDC  (as  in  effect  in  the 
State  on  July  16, 1996),  derives  from  the 
title  IV-A  (AFDC)  requirement  that  the 
child  must  be  living  in  the  home  of  a 
relative  specified  in  section  406(a)  of  the 
Act  (as  in  effect  on  July  16, 1996).  To 
be  eUgible  for  title  IV-E,  the  child  must 
have  been  eligible  for  AFDC  in  the 
month  court  proceedings  leading  to 
removal  were  initiated  or  the  month  in 
which  a  voluntary  placement  agreement 
was  signed.  If  the  child  had  not  been 
living  with  a  specified  relatwe  in  the 
month  that  removal  proceedings  were 
initiated  or  the  volimtary  agreement  was 
signed,  s/he  must  have  been:  (1)  Living 
with  such  a  relative  at  some  time  within 
the  previous  six  months;  and  (2)  AFDC 
eligible  in  the  month  of  the  initiation  of 
court  proceedings  leading  to  removal  or 
the  voluntary  agreement  if  the  child  had 
still  been  living  with  such  relative  in 
that  month.  Obviously,  the  child  must 
continue  to  be  eligible  at  the  time  of 
entry  into  foster  care  as  well  as 
throughout  the  placement. 

In  the  absence~of  regulations  specific 
to  the  foster  care  program,  we  have 
previously  followed  the  AFDC 
regulations  at  45  CFR  233.90(c)(l)(v)(B). 


Under  the  AFDC  definition,  the  child's 
home  is  the  family  setting  maintained  or 
in  the  process  of  being  established  as 
evidenced  by  assumption  and 
continuation  of  responsibility  for  the 
day-to-day  care  and  control  of  the  child 
by  a  relative  with  whom  the  child  is 
living,  if  the  relative  is  one  of  specified 
degree.  Under  current  policy,  if  a  parent 
who  is  eligible  for  AFDC  leaves  a  child 
with  another  relative  and  does  not 
return,  the  child's  home  is  considered  to 
have  shifted  to  the  home  of  the  other 
relative.  If  legal  custody  or 
responsibility  for  placement  and  care  is 
given  to  the  State  agency  and  the  child 
remains  with  the  relative,  such  transfer 
of  responsibility  does  not  constitute 
removal,  and  the  child  is  therefore 
ineligible  for  title  IV-E  foster  care.  Thus, 
ciurent  policy  does  not  recognize  that 
there  can  be  a  temporary  or  indefinite 
stay  with  another  relative  without  that 
relative's  home  becoming  the  child's 
home. 

Under  the  proposed  policy  change,  an 
otherwise  eligible  child  who  had  been 
living  with  a  parent  or  other  specified 
relative  within  six  months  of  the 
initiation  of  court  proceedings  or  a 
voluntary  placement  agreement  woidd 
meet  the  "living  with"  requirement 
under  the  title  IV-E  foster  care  program, 
regardless  of  the  child's  relationship  to 
the  interim  caretaker  and  regardless  of 
whether  the  interim  caretaker  becomes 
the  subsequent  foster  care  provider.  The 
removal  of  the  child  from  the  home  of 
a  specified  relative  within  the  six-month 
period  can  be  either  a  physical  removal 
or  a  court-ordered  removal  of  custody. 

The  following  examples  .illustrate  the 
operation  of  the  proposed  rule:    r 

(1)  An  AFDC  eligible  parent  leaves  the 
child  with  either  a  relative  or  a  non- 
relative  caretaker  for  the  weekend.  Two 
months  later  the  parent  has  not 
returned.  The  caretaker  contacts  the 
State  agency  which  petitions  the  court 
to  remove  the  child  from  the  parent's 
custody  due  to  neglect.  The  court  grants 
the  petition  and  the  State  agency 
assumes  responsibility  for  placement 
and  care.  The  agency  licenses  the  same 
caretaker's  home  as  a  foster  home  and 
decides  that  the  child  should  remain 
with  this  caretaker  for  the  purpose  of 
foster  care.  The  AFDC  eligible  child  had 
been  living  with  the  parent  within  six 
months  of  the  initiation  of  court 
proceedings.  Under  the  proposed 
regulation  (paragraph  (j)(l)(iii)  of 
§  1356.21),  the  court's  authorization  of 
the  removal  of  the  child  from  the 
parent's  custody  would  meet  the 
eligibility  requirements  in  section 
472(a)(1)  and  the  fact  that  the  child  had 
been  living  with  the  parent  within  six 
months  of  the  date  of  petition  would 


meet  the  eligibility  requirements  in 
section  472(a)(4)(B)(ii).  Thus,  the  child, 
if  otherwise  eligible,  would  be  eligible 
for  title  IV-E  foster  care. 

(2)  The  same  situation  as  in  (1)  above 
exists,  but  the  caretaker  waits  seven 
months  to  contact  the  agency  and  the 
agency  makes  the  caretaker  the  foster 
care  provider.  The  child  would  not  be 
eUgible  for  title  FV-E  foster  care, 
regardless  of  whether  the  caretaker  is  or 
is  not  a  relative,  because  she/he  had  not 
been  living  with  the  parent  within  six 
months  prior  to  the  initiation  of  court 
proceedings  pertaining  to  removal. 
Thus,  the  requirements  of  section 
472(a)(4)(B)  and  subsection  (j)  of 

§  1356.21  would  not  be  met. 

(3)  An  AFDC  eligible  parent  leaves  the 
child  with  a  relative  and  does  not 
return.  The  relative,  who  meets  the 
AFDC  eligibility  criteria,  keeps  the  child 
for  seven  months,  but  then  requests  that 
the  child  be  removed  and  placed  in  a 
foster  home.  The  State  agency  petitions 
the  court  to  remove  the  child  from  the 
parent's  custody.  The  court  grants  the 
petition  and  gives  the  State  agency 
responsibility  for  placement  and  care. 
Although  the  court  removes  custody 
from  the  parent,  the  child  is  physically 
removed  from  the  caretaker  relative's 
home  and  is  placed  in  a  licensed  foster 
family  home.  The  child  is  eligible  for 
title  IV-E  foster  care  because  she/he  has 
been  physically  removed  from  the  home 
of  a  specified  relative  vsrithin  six  months 
of  initiation  of  court  proceedings  and 
was  eligible  for  AFDC  while  living 
there,  and  the  "Uving  with"  requirement 
has  been  met,  thus  meeting  the 
requirements  of  section  472(a)(1)  and 
472(a)(4)(B). 

(4)  The  same  situation  as  in  (3)  above 
exists,  but  the  child  had  been  living 
with  a  non-relative  caretaker  for  seven 
months  prior  to  placement  in  foster 
care.  She/he  would  be  ineligible  for  title 
IV-E  foster  care  since  the  "living  with" 
requirement  of  section  472(a)(4)(B) 
would  not  have  been  met. 

(5)  A  parent  and  child  live  in  the 
home  of  the  parent's  mother,  all  of 
whom  are  eligible  for  AFDC.  The  parent 
leaves  the  home  and  does  not  return. 
Four  months  later,  the  child's 
grandmother  contacts  the  State  agency 
which  petitions  the  court  to  remove  the 
child  from  the  parent's  custody  due  to 
her  neglect.  The  court  grants  the 
petition  and  gives  the  State  agency 
responsibility  for  placement  and  care. 
The  agency  licenses  the  grandmother's 
home  as  a  foster  home  and  decides  that 
the  child  should  remain  with  this 
relative  caretaker  for  the  purpose  of 
foster  care.  Since  the  child  had  been 
living  with  the  parent  within  six  months 
of  the  initiation  of  court  proceedings 
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and  the  coiirt  authorized  removal  of  the 
child  frt>m  the  parent's  custody,  this 
would  meet  the  eligibility  requirements 
in  sections  472(a)(1)  and  472(a)(4)(B) 
and  the  otherwise  eligible  child  would 
be  eligible  for  title  IV-E  foster  care.  If 
the  ^^ndmother  had  waited  longer  than 
six  months  to  contact  the  agency,  the 
child  would  have  been  ineligible  for 
title  IV-E  foster  care  in  her  home. 
However,  if  the  grandmother  had  waited 
longer  than  six  months  to  contact  the 
agency  and  the  agency  physically 
removed  the  child  from  the 
grandmother  and  placed  him/her  in 
another  licensed  home  for  the  purpose 
of  foster  care,  the  child  would  be 
eligible  for  title  IV-E  foster  care  because 
the  child's  eligibility  is  then  tied  to  the 
grandmother. 

We  think  that  the  proposed  policy 
which  expands  the  circumstances  in 
which  a  child  may  remain  with  a 
relative  and  be  eligible  for  foster  care 
accords  with  the  statutory  purposes. 
Foster  care  placement  with  relatives  can 
provide  continuity  during  the  period  of 
separation  from  the  parent  and  enhance 
the  possibility  that  a  child  will 
ultimately  be  able  to  return  home. 

Section  1356.21  (m)  and  (n)    Review  of 
Payments  and  Licensing  Standards; 
Foster  Care  Goals 

Paragraphs  1356.21(g)  and  (h)  in  the 
current  regulation  have  been  re- 
designated paragraphs  (m)  and  (n), 
respectively. 

Section  1356.2l(o)    Notice  and 
Opportunity  To  Be  Heard 

In  this  paragraph,  we  implement  the 
new  requirement  for  the  case  review 
system  at  section  475(5)(G)  of  the  Act 
that  mandates  giving  notice  to  foster 
parents,  preadoptive  parents  and 
relative  caregivers  of  hearings  and 
reviews  and  provides  them  an 
opportunity  to  be  heard.  While  Congress 
recognizes  foster  parents,  preadoptive 
parents,  and  relative  caregivers  as  a 
valuable  resource  in  obtaining 
information  regarding  the  progress  of  a 
case  and  in  permanency  planning,  it 
intended  only  to  provide  these 
individuals  an  opportunity  to  provide 
input  regarding  Uie  children  in  their 
care.  Congress  did  not  intend  giving 
notice  of  and  an  opportunity  to  be  heard 
to  be  construed  as  providing  these 
individuals  standing  as  a  party  to  the 
case,  as  stated  in  the  statute  and 
proposed  regulation.  This  provision 
does  not,  however,  preclude  the  court 
from  awarding  foster  parents, 
preadoptive  parents,  and  relative 
caregivers  standing.  Foster  parents, 
preadoptive  parents,  and  relative 
caregivers  must  receive  notice  of 


permanency  planning  hearings  and 
reviews  that  occur  while  a  child  is 
placed  vvrith  them.  We  do  not  intend  to 
prescribe  how  this  noticing  should 
occur.  We  presume  that  a  State  will  use 
the  same  procedure  for  giving  notice  to 
foster  parents,  relative  caregivers,  and 
preadoptive  parents  as  it  does  for 
parents  and  others  who  are  parties  to 
the  case. 

Section  1356.22    Implementation 
Requirements  for  Children  Voluntarily 
Placed  in  Foster  Care 

This  section  has  been  redesignated 
and  revised  by  updating  the  statutory 
and  regulatory  provisions  which 
include  the  requirements  a  State  must 
meet  in  order  to  receive  title  FV-E  funds 
for  voluntary  foster  care  placements. 
The  ASFA  requirements,  including 
expedited  termination  of  parental  rights, 
apply  to  all  children  in  foster  care, 
regardless  of  whether  the  child  entered 
as  a  result  of  a  voluntary  placement 
agreement. 

Section  1356.30    Safety  Requirements 
for  Foster  Care  and  Adoptive  Home 
Providers 

In  paragraph  (a),  we  propose  that  the 
State  conduct  or  require  criminal 
records  checks  for  prospective  foster 
and  adoptive  parents  unless  it  elects  to 
"opt  out"  of  this  provision  as  provided 
for  at  section  471(a)(20)(B)  of  the  Act. 
Section  471(a)(20)  applies  to  all  foster 
parents,  including  those  foster  family 
homes  that  operate  under  the  auspices 
of  a  child  placing  agency's  license  rather 
than  their  own  license. 

In  paragraph  (b),  we  propose  that  the 
State  may  not  license  or  approve  any 
prospective  foster  or  adoptive  parent, 
nor  may  the  State  claim  Federal 
reimbursement  for  any  foster  care 
maintenance  or  adoption  assistance 
payment  made  on  behalf  of  a  child 
placed  in  a  foster  home  operated  imder 
the  auspices  of  a  child  placing  agency 
or  on  behalf  of  a  child  placed  in  an 
adoptive  home  through  a  private 
adoption  agency,  if  the  State  finds  that 
the  prospective  foster/adoptive  parent 
has  been  convicted  of  a  felony  involving 
child  abuse  or  neglect,  other  crimes 
against  children,  spousal  abuse,  or  a 
violent  crime. 

In  paragraph  (c),  we  propose  that  the 
State  may  not  license  or  approve  any 
prospective  foster  or  adoptive  parent, 
nor  may  the  State  claim  Federal 
reimbursement  for  any  foster  care 
maintenance  or  adoption  assistance 
payment  made  on  behalf  of  a  child 
placed  in  a  foster  home  operated  under 
the  auspices  of  a  child  placing  agency 
or  on  behalf  of  a  child  placed  in  an 
adoptive  home  through  a  private 


adoption  agency,  if  the  State  finds  that 
the  prospective  foster/adoptive  parent 
has,  within  the  last  five  years,  been 
convicted  of  a  felony  involving  physical 
assault,  battery,  or  a  drug-related 
offense. 

In  paragraph  (d),  we  follow  the  statute 
in  describing  the  means  by  which  the 
State  can  elect  not  to  conduct  or  require 
criminal  records  checks:  a  letter  from 
the  Governor  to  the  Secretary  indicating 
the  State  has  made  such  an  election  or 
through  State  legislation.  States  should 
note  that,  because  of  the  statutory 
connection  to  licensing  and 
reimbursement  for  foster  care 
maintenance  and  adoption  assistance 
expenditures,  conducting  criminal 
records  checks  is  an  allowable  title  IV- 
E  administrative  expenditure. 

We  used  the  language  "conduct  or 
require"  with  respect  to  the  State 
agency's  role  in  obtaining  criminal 
records  checks  because  we  do  not 
intend  to  hold  the  State  responsible  for 
conducting  criminal  records  checks  on 
the  employees  of  the  child  placing 
agencies  with  which  it  contracts  for 
foster  family  placements.  However,  the 
State  must  have  doomaentation  that 
these  checks  have  occurred  before 
claiming  title  FV-E  reimbursement  for 
children  placed  with  contractors. 

In  paragraph  (e),  we  propose  that,  for 
all  foster  care  placements  and 
prospective  adoptive  homes  where  a 
criminal  records  check  of  the 
caretaker(s)  has  not  been-performed,  the 
State  must  document,  in  ihe  licensing 
file  of  that  provider,  the  process  or 
procedures  it  has  undertaken  to  meet 
the  safety  requirements  at  section  475(1) 
of  the  Act. 

This  requirement  applies  to  all  foster 
family  homes,  adoptive  homes,  relative 
caregivers,  and  the  staff  of  child  care 
institutions.  Section  475(1),  as  amended 
by  the  ASFA,  requires  States  to  ensure 
the  safety  of  foster  care  and  adoptive 
placements.  The  State  may  claim  the 
cost  of  conducting  this  procedure  as  a 
title  rV-E  administrative  expenditure,  as 
it  would  if  it  elected  to  conduct  criminal 
records  checks. 

During  the  consultative  process  we 
learned  that  there  is  confusion  in  the 
field  regarding  the  "final  approval" 
language  in  section  471(a)(20)  of  the 
Act.  Final  approval  means  full  licensure 
or  approval.  Furthermore,  States  cannot 
claim  Federal  financial  participation 
(FFP)  for  foster  care  maintenance  and 
adoption  assistance  payments  imtil  all 
title  IV-E  eligibility  criteria  are  met. 
Criminal  records  checks  are  a  title  IV- 
E  eligibility  requirement  because 
licensure,  in  part,  is  predicated  on  such 
checks,  liierefore,  the  State  may  not 
claim  FFP  until  the  criminal  record 
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check  has  been  completed  and  the  foster 
or  adoptive  parent  has  final  approval. 
The  same  holds  true  in  those  situations 
where  the  State  chooses  to  comply  with 
section  475(1)  through  some  procedure 
or  process  other  than  a  criminal  records 
check. 

We  were  asked  during  the 
consultation  process  if  the  ASFA 
requires  criminal  records  checks  at  the 
State  level,  Federal  level,  or  both.  There 
is  no  statutory  language  that  would 
suggest  an  answer  to  this  question. 
Therefore,  the  State  may  exercise  its 
discretion  in  choosing  whether  to 
conduct  criminal  records  checks  at  the 
State  or  Federal  level. 

Section  1356.71    Federal  Review  of  the 
Eligibility  of  Children  in  Foster  Care  and 
the  Eligibility  of  Foster  Care  Pmviders  in 
Title  IV-E  Programs 

Although  Federal  standards  and 
guidelines  for  title  IV-E  eligibility 
reviews  have  been  previously  issued  in 
different  forms  of  ACF  policy 
memoranda,  this  is  the  first  time  they 
have  been  published  in  accordance  with 
the  rulemaking  process.  We  have  taken 
the  opportunity  to  review  these 
standards  in  the  context  of  ACF's 
overall  review  strategy,  and  determined 
that  some  changes  are  warranted.  The 
following  paragraphs  highlight  the 
significant  changes  which  we  are 
proposing  in  this  section,  and  the 
underlying  rationales. 

Section  1356.71(b)    Composition  of 
Review  Team  and  Preliminary  Activities 
Preceding  an  On-Site  Review 

In  paragraph  (b)(1),  we  propose  that 
State  agency  staff  participate  in 
eligibility  reviews  as  part  of  the  review 
team.  Our  experience  when  conducting 
pilot  reviews  in  conjunction  with  State 
staff  proved  to  be  an  excellent  example 
of  how  Federal  and  State  staff  can  work 
together  as  partners.  The  experience  of 
reviewing  case  records  to  ascertain 
whether  appropriate  documentation  was 
in  the  record  was  often  as  useful  and 
enlightening  to  State  staff  as  it  was  to 
their  Federal  coimterparts.  As  a  residt  of 
their  participation,  State  representatives 
could  more  easily  pinpoint  deficiencies 
and  plan  corrective  action  accordingly. 
Federal  staff  were  able  to  provide 
immediate  technical  assistance  to  State 
staff  as  issues  presented  themselves, 
thereby  increasing  their  knowledge 
base. 

Paragraph  (b)(2)  proposes  that  the 
State  agency  provide  ACF  with  the 
complete  payment  history  for  each  of 
the  88  sample  and  oversample  cases  (or 
165  cases,  if  a  second  review  is 
warranted)  prior  to  the  on-site  review. 
This  information  will  enable  ACF  at  the 


exit  conference  to  provide  the  State 
agency  with  preliminary  estimates  of 
the  potential  disallowance  (if  any)  of 
title  rV-E  funds  based  on  the  number  of 
cases  initially  determined  to  be 
ineligible.  Access  to  this  information 
early  in  the  review  process  will  also 
prevent  later  delays  in  the  calculation  of 
final  disallowances  and  the  preparation 
of  the  final  report. 

Section  1356.71(c)    Sampling  Guidance 
and  Conduct  of  Review 

We  propose  that  data  reported  in  the 
Adoption  and  Foster  Care  Analysis  and 
Reporting  System  (AFCARS)  and 
transmitted  to  ACF  by  State  agencies  for 
the  most  recent  reporting  period  be  used 
by  ACYF  statisticians  to  select  the  title 
rV-E  foster  care  sample  of  children  to  be 
reviewed.  The^period  of  review"  will 
coincide  with  the  AFCARS  reporting 
period,  which  is  currently  six  months  in 
duration.  This  procedure  will  reduce 
the  burden  on  States  (in  the  past,  some 
States  had  elected  to  draw  their  own 
samples),  promote  uniformity  in  sample 
selection,  and  utilize  the  AFCARS 
database  in  a  practical  and  beneficial 
way.  If  the  AFCARS  data  for  the  most 
recent  reporting  period  are  not  available 
or  are  deficient,  an  alternative  sampling 
frame  will  be  selected  in  conjunction 
with  the  State  agency  for  the  period  of 
time  comparable  to  the  most  recent 
AFCARS  reporting  period. 

In  determining  the  sample  size  for 
this  new  review  system,  we  elected  not 
to  rely  on  or  replicate  that  used  in  the 
prior  review  system,  50  cases.  We 
originally  planned  to  use  a  "discovery" 
sampUng  methodology  with  respect  to 
the  initial  review.  However,  by 
definition,  this  would  have  resulted  in 
a  State  being  in  non-compliance  if  one 
or  more  cases  were  foimd  to  be 
ineligible  by  the  review  team. 

Therefore,  after  deliberating  over 
various  combinations  of  sample  sizes 
and  critical  numbers  of  ineligible  cases, 
a  more  reasonable  "acceptance" 
sampling  methodology  requiring  a 
sample  size  of  80  (plus  a  10  percent 
oversample  of  eight  cases)  with  a  critical 
number  of  eight  (ineligible  cases)  is 
proposed  based  on  the  following 
information. 

According  to  Appendix  D:  Table  for 
Determining  Minimum  Sample  Size  and 
for  Evaluating  Attributes  Sample  Results 
in  Practical  Statistical  Sampling  for 
Auditors  by  Arthur  J.  Wilbiim  (A  copy 
is  reprinted  at  Attachment  B  at  the  end 
of  this  Preamble  with  permission  of  the 
publisher),  there  is  an  88  percent 
probability  that  the  population 
ineligibiUty  case  error  rate  (case  error 
rate)  in  a  imiverse  size  that  exceeds 
1000  is  less  than  15  percent  when  the 


nvmiber  of  ineligible  cases  is  less  than 
or  equal  to  eight.  (Wilbum's  text  is 
found  in  a  1984  publication  by  Marcel 
Dekker  Inc.  called  STATISTICS: 
Textbooks  and  Monographs  series, 
volume  52).  This  probability  is 
sufficiently  high  for  ACF  to  propose  that 
a  case  error  rate  of  less  than  15  percent 
be  utilized  as  the  standard  by  which 
States  will  be  determined  to  be  in 
compliance.  We  are  proposing  a  higher 
case  error  rate  than  that  previously  used 
in  title  IV-E  reviews  (the  previous 
standard  was  a  10  percent  error  rate)  in 
recognition  of  the  fact  that  States  will 
need  some  time  to  modify  procedures 
and/or  implement  system  modifications 
to  comply  with  the  proposal  requiring 
documentation  of  judicial 
determinations  of  "reasonable  efforts" 
to  reunify  a  child  and  family,  to  make 
and  finalize  a  permanent  placement 
when  the  case  plan  goal  is  not 
reunification,  and  that  reasonable  efforts 
to  prevent  a  removal  or  to  reunify  a 
child  with  his  or  her  family  are  not 
reqvured.  We  are  proposing  that,  after  a 
three-year  transition  period,  the  case 
error  rate  threshold  revert  to  les«  than 
10  percent,  with  the  critical  number  of 
ineligible  cases  equal  to  four  in  a  sample 
of  80  cases.  Under  the  proposed  rule, 
States  in  which  cases  were  determined 
to  be  ineligible  would  be  subject  to 
disallowances  equivalent  to  die  amount 
of  payments  associated  with  those  cases 
for  the  entire  period  of  time  they  have 
been  determined  to  be  ineligible. 

We  also  propose  that  States  in  which 
ACF  has  made  a  final  determination  of 
substantiated  ineligibility  for  nine  or 
more  cases  undergo  a  second  eligibility 
review  following  the  completion  of  their 
program  improvement  plans  (see 
paragraph  (i)  of  this  section).  It  is 
anticipated  that  the  successful 
implementation  of  the  program 
improvement  plan  will  contribute 
significantly  to  the  correcting  of 
deficiencies  identified  during  the  first 
review  and,  as  a  consequence,  result  in 
smaller  disallowances.  Upon 
completion  of  the  subsequent  review 
consisting  of  150  cases,  we  propose  that 
disallowances  be  made  based  on  an 
extrapolation  from  the  sample  to  the 
imiverse  of  payments  made  during  the 
period  reviewed.  (This  larger  sample 
size  is  necessary  in  order  to 
accommodate  the  extrapolation 
procedure  and  ensure  its  statistical 
vaUdity).  Critical  values  that  will 
determine  whether  an  extrapolated 
disallowance  will  be  assessed  against 
the  State  will  be  the  same  as  those 
utilized  in  previous  eligibility  reviews 
to  determine  whether  a  stage  two  review 
would  be  conducted,  that  is,  both  the 
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case  and  dollar  error  rates  will  have  to 
exceed  10  percent.  (Case  and  dollar 
error  rates  are  determined  by  dividing 
the  number  of  cases  in  the  sample,  and 
the  total  of  their  associated  pa)rments, 
by  the  niunber  of  ineligible  cases  and 
the  total  of  their  associated  payments, 
respectively).  If  either  or  both  of  these 
error  rates  is  less  than  10%,  there  will 
be  no  extrapolation  and  the 
disallowance  amoimt  wrill  be  computed 
only  on  the  basis  of  payments  associated 
with  ineligible  cases  for  the  period  of 
time  they  have  been  determined  to  be 
ineligible. 

Section  1356.71(e)    Review  Instrument 

The  eligibility  review  checklist  which 
has  been  used  in  past  on-site  reviews 
has  imdergone  significant  modification 
in  order  to  accommodate  policy  changes 
reflected  in  this  proposed  rule.  It  has 
been  repeatedly  tested  during  pilot 
reviews  conducted  by  ACF  in  fiscal 
years  1995  through  1998. 

State  agencies  and  ACF  Regional 
Offices  participating  in  these  reviews 
were  asked  to  evaluate  the  checklist  and 
provided  comments  on  its  format, 
language,  and  content.  ACF  will  make 
available  to  the  States  copies  of  the 
checklist  upon  publication  of  the  final 
rule. 

Section  1356.71(f)    Eligibility 
Determination— Child 

In  this  paragraph,  we  propose  that  the 
case  record  contain  proper  and 
sufficient  documentation,  in  accordance 
with  paragraph  (d)(1)  to  verify  a  child's 
eligibility. 

Section  1356.71(g)    Eligibility 
Determination — Provider 

In  order  to  ascertain  that  children  are 
being  properly  placed  in  foster  care 
provider  facilities  which  are  in 
compliance  with  statutory  requirements 
contained  in  sections  472(c),  471(a)(20), 
and  475(1)(A)  of  the  Act,  we  propose 
that  the  State  agency  make  available 
pertinent  licensing  files  to  the  review 
team.  These  files  must  contain  the 
licensing  history,  including 
documentation  in  the  form  of  letters  of 
approval  or  certificates  of  licensure/ 
approval,  and  substantiate  that  for  each 
case  being  reviewed  the  facility(ies)  in 
which  the  child  is  placed  is(are) 
licensed  or  approved  (during  the  period 
of  care  under  review)  by  the  agency  in 
the  State  responsible  for  this  activity. 
The  licensure  or  approval  must  be  in 
accord  with  standards  established  by 
the  State  which  are  consistent  with 
recommended  standards  of  national 
organizations  for  the  licensure  of  foster 
homes  and  institutions  and  include 
documentation  that  safety  requirements 


per  §  1356.30  have  been  met.  If  the 
licensing  file  does  not  contain  sufficient 
information  to  support  a  child's 
placement  in  a  facility,  as  determined 
by  the  reviewer,  then  the  State  agency 
may  provide  supplemental  information 
via  access  to  other  resources,  for 
example,  a  computerized  database. 
Failure  to  provide  appropriate 
documentation  supporting  a  child's 
placement  in  a  properly  licensed  or 
approved  facihty  will  result  in  a  finding 
of  ineligibility  for  the  case  for  a 
specified  period  of  time.  In  determining 
the  period  of  ineligibility,  any  foster 
care  home  or  facility  that  is  licensed  for 
a  portion  of  a  month  will  be  considered 
to  have  been  licensed  that  entire  month. 

Section  1 356. 71(h)    Standards  of 
Compliance 

In  this  section,  we  propose  definitions 
of  "substantial  compliance"  and  "non- 
compliance" so  that  ACF  will  be  able  to 
make  this  determination,  and  so  that 
State  agencies  will  know  beforehand  the 
standard  to  which  they  must  adhere. 
When  discussing  what  a  reasonable 
standard  of  compliance  might  be  for 
States  to  meet,  we  considered  retaining 
a  10  percent  error  rate  which  had  been 
the  standard  used  in  earlier  reviews  to 
determine  whether  or  not  a  State  had  to 
undergo  a  stage  two  review.  If  we  apply 
this  standard  in  future  reviews  where 
we  plan  to  examine  a  sample  of  80 
foster  care  cases,  it  means  that,  in 
accordance  with  "acceptance"  sampling 
methodology,  a  State's  case  records 
could  contain  no  more  than  four  errors 
(ineligible  cases)  if  it  is  to  be  in 
"substantial  compliance"  with  statutory 
and  regulatory  eligibility  requirements. 
This  determination,  in  conjunction  with 
the  recognition  that  States  in  the  future 
wrill  need  to  document  judicial 
determinations  of  "reasonable  efforts" 
to  reimify  a  child  and  his/her  fomily 
and  to  make  and  finalize  alternate 
permanent  placements,  leads  us  to 
believe  that  maintenance  of  the  10 
percent  error  rate  for  the  initial  review 
would  be  too  stringent  under  these 
circumstances.  Therefore,  we  propose  as 
a  new  standard  an  acceptable  error  rate 
of  less  than  15  percent,  thus  permitting 
a  State  to  have  as  many  as  eight  errors 
(ineligible  cases)  within  a  sample  of  80 
cases  and  still  be  in  "substantial 
compliance"  for  its  initial  review. 
However,  we  propose  that  three  years 
after  the  date  the  final  regulation 
becomes  effective,  this  error  rate 
decrease  to  10  percent  based  on  the 
expectation  that  States  will  have  had 
sufficient  time  to  modify  their 
procedures  to  accommodate  the  new 
requirements  regarding  the 
documentation  of  judicial 


determinations  of  "reasonable  efforts" 
to  reunify  the  family  and  to  make  and 
finalize  alternate  permanent 
placements. 

Section  1356.71(1)    Program 
Improvement  Plans 

We  propose  in  paragraph  (i)(l)  to 
require  that  States  determined  not  to  be 
in  substantial  compliance  develop  a 
program  improvement  plan  designed  to 
correct  the  areas  of  non-compliance,  and 
that  it  be  developed  jointly  between  the 
State  and  ACF  in  keeping  with  the 
desire  to  promote  State  and  Federal 
partnerships  through  the  reviews.  Under 
the  former  title  IV-E  review  process, 
ineligible  title  IV-E  payments  were 
identified  and,  if  claimed  by  States, 
were  subsequently  disallowed.  While 
this  procedure,  in  most  cases,  allowed 
for  the  recovery  of  funds  by  ACF,  it  did 
not  necessarily  lead  to  correcting  the 
deficiencies  identified  by  reviewers.  We 
propose  that  the  program  improvement 
plan  identify  action  steps  to  be  taken  by 
the  State  to  correct  deficiencies 
identified  by  the  review  team,  and  that 
each  action  step  have  a  projected 
completion  date  which  vfill  not  extend 
more  than  one  year  from  the  date  the 
program  improvement  plan  is  approved 
by  ACF.  (When  a  legislative  change  is 
necessary  to  bring  a  State  into 
substantial  compliance,  an  extension  of 
the  one-year  time  frame  may  be 
negotiated  between  the  State  agency  and 
ACF).  This  will  assure  that  proper 
attention  is  given  to  correcting 
deficiencies  in  a  timely  manner.  In  this 
way,  by  identifying  the  problems, 
proposing  solutions,  and  implementing 
corrective  action,  we  expect  to  remove 
the  basis  for  future  adverse  findings  of 
non-compliance. 

Approval  of  the  program 
improvement  plan  means  that  ACF  is  in 
agreement  with  the  information 
provided  within  it,  and  does  not  mean 
that  a  State  can  be  assured  of  being  in 
"substantial  compliance"  following  a 
subsequent  review  of  its  case  records. 

In  paragraph  (i)(2),  we  propose  that 
the  State  agency  submit  a  program 
improvement  plan  to  ACF  within  60 
days  after  receiving  notification  that  it  is 
not  in  substantial  compliance.  We  think 
a  period  of  60  days  is  adequate  for  a 
program  improvement  plan  to  be 
developed,  since  the  on-site  review  will 
have  identified  the  reasons  for 
disallowing  certain  cases,  and  it  is  our 
intention  to  convey  this  information  to 
the  State  agency  verbally  at  the  exit 
conference  as  well  as  in  the  letter  of 
notification  following  the  review.   - 
However,  if  the  State  agency  and  ACF 
need  more  time  to  submit  and/or  review 
additional  dociunentation  in  support  of 
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cases  detennined  to  be  ineligible,  a  30- 
day  extension  may  be  granted  to 
accommodate  this  task.  We  would 
appreciate  comments  as  to  whether  the 
time  frame  for  the  joint  development  of 
the  program  improvement  plan  is 
adequate  as  proposed. 

Section  13 56.71  Ij)    Disallowance  of 
Funds 

We  propose  that  the  amount  of  funds 
to  be  disallowed  be  determined  by  the 
extent  to  which  a  State  is  not  in 
compliance  with  eligibility 
requirements.  A  State  which  is  in 
"substantial  compliance"  would  have 
its  disallowance  calculated  on  the  basis 
of  the  number  of  actual  cases  reviewed 
and  found  to  be  ineligible.  We  propose 
that  the  disallowance  be  computed  on 
the  basis  of  payments  associated  with 
the  ineligible  cases  for  the  entire  period 
of  time  that  each  case  has  been 
determined  to  be  ineligible.  Thus  if,  for 
example,  a  case  was  deemed  ineligible 
on  the  basis  that  a  judicial 
determination  regarding  "contrary  to  the 
welfare"  had  not  been  properly  made  at 
the  time  a  child  was  removed  from 
home,  all  title  IV-E  payments  which 
were  claimed  for  this  case  from  the  time 
of  removal  would  be  disallowed.  For 
States  found  to  be  in  "non-compliance" 
after  the  first  review  (i.e.,  not  in 
substantial  compliance),  we  propose 
that  they  have  a  disallowance  calculated 
on  the  same  basis,  but  also  be  required 
to  develop  and  implement  a  program 
improvement  plan  and  undergo  a 
second  review. 

Since  the  implementation  and 
completion  of  a  program  improvement 
plan  may  take  as  long  as  one  year,  we 
propose  that  a  second  review  be 
conducted  during  the  AFCARS 
reporting  period  which  immediately 
follows  the  latest  projected  completion 
date  approved  in  the  program 
improvement  plan.  For  example,  if  there 
were  three  action  steps  outlined  in  a 
program  improvement  plan  with 
completion  dates  of  January  1,  April  1 
and  July  1, 1998,  the  second  review 
must  be  conducted  sometime  between 
October  1, 1998  and  March  31, 1999. 
This  should  allow  sufficient  time  for  the 
planning  and  preparation  that  needs  to 
take  place  by  Federal  and  State  agencies 
prior  to  an  on-site  review,  as  well  as 
provide  an  opportunity  for  the  review 
team  to  examine  cases  which  will  have 
been  impacted  by  a  State's  corrective 
action.  The  review  will  provide  a  basis 
for  determining  if  a  State  has 
successfully  corrected  deficiencies 
identified  in  the  program  improvement 
plan  and  continued  to  meet  all  other 
eligibility  requirements  since  the  first 
review  was  conducted.  If  the  review 


team  determines  that  a  State  is  in 
"substantial  compliance",  a  second 
disallowance  will  be  calculated  on  the 
basis  of  actual  cases  reviewed  and  found 
to  be  ineligible.  We  propose  that  this 
disallowance  be  computed  on  the  basis 
of  payments  associated  with  the  cases 
from  the  point  in  time  from  which  they 
have  been  determined  to  be  ineligible. 

If  a  State  remains  in  non-compliance, 
we  propose  that  the  disallowance  be 
determined  based  on  extrapolation  from 
the  sample  to  the  universe  of  claims 
paid  for  the  dvuation  of  the  AFCARS 
reporting  period  under  review 
(currently  six  months).  Thus  a  State 
should  be  able  to  forestall  a  potentially 
significant  disallowance  by  focusing  its 
efforts  on  improving  specified  aspects  of 
operations  identified  as  needing 
strengthening.  However,  in  any  event, 
we  anticipate  that  disallowances 
resulting  from  the  second  review  of 
cases  made  in  States  determined  to  be 
in  non-compliance  will  be  smaller  than 
those  taken  in  the  past  by  ACF.  This  is 
due  to  a  number  of  reasons:  (1)  the 
required  implementation  of  a  program 
improvement  plan  for  States  that  are  in 
non-compliance;  (2)  the  provision  of 
technical  assistance  (upon  request)  to  a ' 
State  agency  by  ACF;  (3)  the  State 
agency's  own  efforts  to  correct  the 
deficiencies  identified  in  its  program 
improvement  plan;  and  (4)  the  fact  that 
any  extrapolated  disallowance  will  be 
for  a  six-month  period  of  time 
(corresponding  with  the  reporting 
period  of  AFCARS  unless,  or  until  such 
time  as,  it  changes),  rather  than  a  one- 
year  period  of  time  as  has  been  the  case 
in  past  years.  More  important  than  the 
monetary  benefits  that  may  accrue  to 
States  from  ACF's  new  monitoring 
approach,  however,  is  the  recognition 
that  the  protections  afforded  children 
under  title  IV-E  are  likely  to  be 
provided  and  subsequently  documented 
by  States  in  the  future  in  a  more 
consistent  manner. 

In  paragraph  (j)(3),  we  specify  that  the 
State  agency  will  be  liable  for  applicable 
interest  on  the  amount  of  funds 
disallowed  by  the  Department,  in 
accordance  with  regulations  at  45  CFR 
30.13. 

XII.  Impact  Analysis 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensiu-e  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This  Notice  of 
Proposed  Rulemaking  presents  a  revised 
framework  for  reviews  of  Federally- 


assisted  child  and  family  services  and 
for  reviews  of  related  eligibility 
determinations  for  Federally-assisted 
foster  care  programs.  The  revised  review 
procedures  for  these  programs  were 
developed  in  response  to  concerns 
expressed  by  the  Congress  and  the 
States  regarding  the  effectiveness  of  the 
ciurent  review  procedures  and  the 
benefits  to  the  States  relative  to  the 
efforts  required  of  them.  ACF  had  begun 
revising  the  review  procedures  when 
Congress,  through  the  Social  Security 
Amendments  of  1994  (Public  Law  103- 
432),  mandated  changes  in  the  Federal 
monitoring  of  State  child  and  family 
service  programs  funded  under  titles 
rV-B  and  IV-E.  In  conformance  with 
this  legislation,  we  are  proposing 
regulations  for  child  and  family  service 
programs  which  will: 

•  determine  whether  these  programs 
are  in  substantial  conformity  with 
applicable  State  plan  requirements  and 
Federal  regulations; 

•  develop  a  timetable  for  conformity 
reviews;  and 

•  specify  the  State  plan  requirements 
subject  to  review,  and  the  criteria  to  be 
used  in  determining  a  State's  substantial 
conformity  with  these  requirements. 

Regulatory  Flexibility  Act  of  1980 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses.  For 
each  rule  with  a  "significant  number  of 
small  entities"  an  analysis  must  be 
prepared  describing  the  rule's  impact  on 
small  entities.  "Small  entities"  arc 
defined  by  the  Act  to  include  small 
businesses,  small  non-profit 
organizations  and  small  governmental 
entities.  These  regulations  do  not  affect 
small  entities  because  they  are 
applicable  to  State  agencies  that 
administer  the  child  and  family  services 
programs' and  the  foster  care 
maintenance  payments  program. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
(Pub.  L.  104-4)  requires  agencies  to 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  proposing  any 
rule  that  may  result  in  an  annual 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
(adjusted  annually  for  inflation).  This 
proposed  rule  does  not  impose  any 
mandates  on  State,  local,  or  tribal 
governments,  or  the  private  sector  that 
will  result  in  an  annual  expenditure  of 
$100,000,000  or  more.  We  anticipate 
that  one-third  (17)  of  the  States  will  be 
reviewed  under  both  review  procedures 


Federal  Register /Vol.  63.  No.  181/Fridav.  Seotember  18,  1998 /Proposed  Rules 


Federal  Register / Vol.  63,  No.  181 /Friday,  September  18,  1998 / Proposed  Rules 


50083 


each  year,  for  an  annual  cost  of 
$225,420.  This  estimate  was  based  on 
the  burden  hours  associated  with  each 
information  collection  identified  in  the 
"Paperwork  Reduction  Act"  section.  We 
did  not  include  State  travel  costs  in  the 
estimate  because  these  costs  will  vary 
significantly  based  on  bow  a  State 
chooses  to  structure  its  participation  in 
the  reviews. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  all 
Departments  ^e  required  to  submit  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  any 
reporting  or  record-keeping 
requirements  inherent  in  a  proposed  or 
final  rule.  This  NPRM  contains 
information  collection  requirements  in 


certain  sections  which  the  Department 
has  submitted  to  0MB  for  its  review. 

The  sections  that  contain  information 
collection  requirements  are:  1355.33(b) 
on  State  self-assessments,  and  (c)  on 
submission  of  data;  1355.35(a)  on 
program  improvement  plan;  1355.38  (b) 
and  (c)  on  corrective  action  plans;  and 
1356.71(1)  on  program  improvement 
plan.  Section  1356  on  State  plan 
document  and  submission  requirements 
(0MB  Number  0980-0141)  and  case 
plan  requirements  (OMB  Number  0980- 
0140)  contains  information  collections, 
however,  these  are  approved  collections 
and  no  changes  are  being  made  at  this 
time. 

The  respondents  to  the  information 
collection  requirements  in  this  rule  are 
State  agencies.  The  Department  needs  to 
require  this  collection  of  information: 
(1)  in  order  to  review  States'  compliance 


with  the  provisions  of  the  statute  and 
implementing  regulations  of  title  IV-E 
of  the  Act;  and  (2)  effectively  implement 
the  statutory  requirement  at  section 
1123A  of  the  Act  which  requires  that 
regulations  be  promulgated  for  the 
review  of  child  and  family  services 
programs,  and  foster  care  and  adoption 
assistance  programs,  for  conformity 
with  State  plan  requirements. 

•The  frequency  of  State  responses  will 
vary.  It  is  known  that  each  State  will 
have  to  do  self  assessments  at  least  once 
every  three  years.  States  not  in 
substantial  conformity  must  submit  a 
program  improvement  plan.  Case  plans 
for  title  rV-E  must  be  done  in 
accordance  with  the  case  review  system. 
The  following  table  provides  aimual 
estimates  of  the  burden  hours  associated 
with  each  collection. 


Collection 

Number  of  respondents 

Number  of  re- 
sponses 

Average  bur- 
den hours  per 
response 

Total  burden" 
hours 

1355.33(b)— State  Agency  Self  Assessment  .. 
1355.33(c) — On-Site  Review 

17— State  Agencies  Administering  the  Title 

'  IV-B  &  E  Programs. 

17 — State  Agencies  Administering  the  Title 

IV-B  &  E  Programs. 
17— State  Agencies  Administering  the  Titles 
•  IV-B  &  IV-E  Programs. 
5 — State  Agencies  Administering  Titles  IV-8 

and  IV-E. 
17— State  Agencies  Administering  the  Title 

IV-E  Program. 

1 

35 

1 

1 

1 

240 

8 

80 

80 

63 

4,080 
4.760 

1355.35(a) — Program  Improvement  Plan 

1355.38  (b)  and  (c)— Corrective  Action  Plan  .. 
1356.71(1) — Program  Improvement  Plan 

1.360 

400 

1,071 

When  the  Department  publishes  its 
pre-clearance  Notice  requesting 
approval  of  this  information  collection 
imder  the  Paperwork  Reduction  Act,  we 
will  publish,  in  their  entirety,  the  self- 
assessment  and  the  on-site  review 
instruments. 

The  Administration  for  Children  and 
Families  will  consider  comments  by  the 
public  on  this  proposed  collection  of 
information  in: 

•  Evaluating  whether  the  proposed 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  ACF, 
including  whether  the  information  will 
have  practical  utiUty; 

•  Evaluating  the  accuracy  of  ACF's 
estimate  of  the  burden  of  the  proposed 
collection  of  information; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  iolormation  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  docvunent  in  the 
Federal  Register.  Therefore,  a  comment 


is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulations.  Written  comments  to  OMB 
for  the  proposed  information  collection 
should  be  sent  directly  to  the  following: 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project,  725  17th 
Street,  NW,  Washington.  DC  20503. 
Attn:  Desk  Officer. 

List  of  Subjects 

45  CFR  Part  1355 

Adoption  and  foster  care,  child 
welfare,  grant  programs — social  service 
programs. 

45  CFR  Part  1356 

Adoption  and  foster  care, 
administrative  costs,  fiscal  requirements 
(title  IV-E). 

Attachment  A  To  The  Preamble  (For 
discussion  on  §  1355.34) — ^Index  of 
Performance  Indicators  to  Outcomes 

1.  Safety  Outcome  1 :  Children  are,  first  and 
foremost,  protected  from  abuse  and  neglect, 
and  are  safely  maintained  in  their  homes 
whenever  possible. 


Performance  Indicators 

•  Services  to  femily  to  protect  child(ren)  in 
home. 

•  Current  risk  of  harm  to  child. 

•  Child  deaths  due  to  maltreatment. 

2.  Safety  Outcome  2:  The  risk  of  hann  to 
children  will  be  minimized. 

Performance  Indicators 

•  Timeliness  of  initiating  investigations. 

•  Repeat  maltreatment. 

•  Current  risk  of  harm  to  child. 

•  Child  maltreatment  in  foster  care. 

•  Child  deaths  due  to  maltreatment. 

3.  Permanency  Outcome  1 :  Children  will 
have  permanency  and  stability  in  their  living 
situations. 

Performance  Indicators 

•  Foster  care  re-entries. 
•Stability  of  foster  care  placement. 

•  Unachieved  permanency  goals. 

•  Independent  living  swvices  for  youths 
>16  y.o. 

•  Use  of  long  term  foster  care. 

•  Effectiveness  of  adoption  services. 

4.  Permanency  Outcome  2:  The  continuity 
of  family  relationships,  culture  and 
connections  will  be  preserved  for  children. 

Performance  Indicators 

•  Proximity  of  current  placement. 

•  Placement  with  siblings. 

•  Visiting  with  parents  and  siblings  in 
foster  care. 
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•  Cultural  connections  and  preservation. 

•  Relative  placement. 

•  Current  relationship  of  child  in  care  with 
parents. 

5.  WeH-Being  Outcome  1:  Families  will 
have  enhanced  capacity  to  provide  for  their 
children's  needs. 

Performance  Indicators 

•  Needs  and  services  of  child,  parents, 
foster  parents. 


•  Child  and  family  involvement  in  case 
planning. 

•  Current  relationship  of  child  in  care  with 
parents. 

•  Worker  visits  with  child. 

•  Worker  visits  with  parents. 

6.  Weil-Being  Outcome  2:  Children  will 
receive  appropriate  services  to  meet  their 
educational  needs. 


Performance  Indicators 

•  Educational  needs  of  the  child. 

7.  Weil-Being  Outcome  3:  Children  will 
receive  adequate  services  to  meet  their 
physical  and  mental  health  needs. 

Performance  Indicators 

•  Physical  health  of  the  child. 

•  Mental  health  of  the  child. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.658.  Foster  Care 
Maintenance;  93.659,  Adoption  Assistance 
and  93.645,  Child  Welfare  Services— State 
Grants) 

Dated:  April  30. 1998. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  July  8, 1998. 
Donna  E.  Shalala, 
Secretary. 

For  the  reasons  set  forth  in  the 
Preamble.  45  CFR  Parts  1355  and  1356 
are  proposed  to  be  amended  as  follows: 

PART  1355— GENERAL 

1.  The  authority  citation  for  Part  1355 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  620  et  seq..  42  U.S.C. 
670  et  seq.,  42  U.S.C.  1302. 

2.  Section  1355.20  is  amended  by 
revising  the  definition  of  foster  care  and 
by  adding  the  following  definitions  to 
read  as  follows:  "" 

§1355.20    Definitions. 

(a)*  *  * 

Child-care  institution  means  a  private 
child-care  institution,  or  a  public  child- 
care  institution  which  accommodates  no 
more  than  twenty-five  children,  and  is 
licensed  by  the  State  in  which  it  is 
situated  or  has  been  approved  by  the 
agency  of  such  State  responsible  for 
licensing  or  approval  of  institiitions  of 
this  type  as  meeting  the  standards 
established  for  such  licensing. 

This  definition  must  not  include 
detention  facilities,  forestry  camps, 
training  schools,  or  any  other  facility 
operated  primarily  for  the  detention  of 
children  who  are  determined  to  be 
delinquent. 
***** 

Date  the  child  enters  foster  care 
means  the  earlier  of:  the  date  of  the  first 
judicial  finding  that  the  child  has  been 
subjected  to  child  abuse  or  neglect  and 
placement  and  care  responsibility  is 
given  to  the  State  by  the  court;  or,  the 
date  that  is  60  calendar  days  after  the 
date  on  which  the  child  is  physically 
removed  from  the  home.  When  a  child 
enters  foster  care  on  the  basis  of  a 
voluntary  placement  agreement,  the 
"date  a  child  enters  foster  care"  means 
the  date  on  which  the  voluntary 
placement  agreement  is  signed.  This 
definition  determines  the  date  used  in 
calculating  all  time  period  requirements 
related  to  the  case  review  system  in 
section  475  of  the  Social  Security  Act 
and  for  providing  time-limited 
reunification  services  described  at 
section  431(a)(7)  of  the  Act. 


Foster  care  means  24  hour  substitute 
care  for  children  placed  away  from  their 
parents  or  guardians  and  for  whom  the 
State  agency  has  placement  and  care 
responsibility.  This  includes,  but  is  not 
limited  to,  placements  in  foster  family 
homes,  foster  homes  of  relatives,  group 
homes,  emergency  shelters,  residential 
facilities,  child  care  institutions,  and 
pre-adoptive  homes.  A  child  is  in  foster 
care  in  accordance  with  this  definition 
regardless  of  whether  the  foster  care 
facility  is  licensed  and  payments  are 
made  by  the  State  or  local  agency  for  the 
care  of  the  child,  whether  adoption 
subsidy  payments  are  being  made  prior 
to  the  finalization  of  the  adoption,  or 
whether  there  is  Federal  matching  of 
any  payments  that  are  made. 

Foster  care  maintenance  payments 
are  payments  made  on  behalf  of  a  child 
eligible  for  title  IV-E  foster  care  to  cover 
the  cost  of  (and  the  cost  of  providing) 
food,  clothing,  shelter,  daily 
supervision,  school  supplies,  a  child's 
personal  incidentals,  liability  insurance 
with  respect  to  a  child,  and  reasonable 
travel  for  a  child's  visitation  with 
family,  agency  workers,  or  other 
caretakers.  Local  travel  associated  with 
providing  the  items  listed  above  is  also 
an  allowable  expense.  In  the  case  of 
child-care  institutions,  such  term  must 
include  the  reasonable  costs  of 
administration  and  operation  of  such 
institutions  as  are  necessarily  required 
to  provide  the  items  described  in  the 
preceding  sentences.  (1)  Daily 
supervision  for  which  foster  care 
maintenance  payments  may  be  made 
includes: 

(i)  Foster  family  care — licensed  child 
care,  when  work  responsibilities 
preclude  foster  parents  from  being  at 
home  when  the  child  for  whom  they 
have  care  and  responsibility  in  foster 
care  is  not  in  school,  licensed  child  care 
when  the  foster  parent  is  required  to 
participate,  without  the  child,  in 
activities  associated  with  parenting  a 
child  in  foster  care  that  are  beyond  the 
scope  of  ordinary  parental  duties,  such 
as  attendance  at  administrative  or 
judicial  reviews,  case  conferences,  or 
foster  parent  training;  and 

(ii)  Child-care  institutions — routine 
day-to-day  direction  and  arrangements 
to  ensure  the  well-being  and  safety  of 
the  child. 

(2)  [Reserved) 

Foster  family  home  means  the  home 
of  an  individual  or  family  licensed  or 
approved  by  the  State  licensing  or 
approval  authority(ies)  (or  with  respect 
to  foster  family  homes  on  or  near  Indian 
reservations,  by  the  tribal  licensing  or 
approval  authority(ies)),  that  provides 
24-hour  out-of-home  care  for  children. 
The  term  may  include  group  homes. 


agency  operated  boarding  homes  or 
other  facilities  licensed  or  approved  for 
the  purpose  of  providing  foster  care  by 
the  State  agency  responsible  for 
approval  or  licensing  of  such  facilities. 
Foster  family  homes  that  are  approved 
must  be  held  to  the  same  standards  as 
foster  family  homes  that  are  licensed. 
Provisional  licensure  or  approval  is 
insufficient  for  meeting  title  IV-E 
eligibility  requirements.  States  may  not 
claim  title  IV-E  reimbursement  until 
final  licensure  or  approval  is  granted. 

Full  hearing  (often  referred  to  by  State 
courts  as  the  evidentiary  hearing, 
jurisdictional  hearing,  fact-finding 
hearing,  meiits  or  adjudication  hearing) 
is  the  civil  hearing  in  which  the 
allegations,  as  set  forth  in  the  petition, 
of  dependency,  abuse  or  neglect 
concerning  a  child  are  addressed.  The 
hearing  enables  the  court  to  determine 
which  allegations  of  the  petition  have 
been  proven  or  admitted,  if  any,  and 
whether  court  or  agency  intervention 
should  continue.  This  is  the  hearing  in 
which  the  State  agency  is  assigned 
responsibility  for  placement  and  care  of 
the  child.  The  full  hearing  is  never  a 
shelter  care  hearing  or  emergency 
removal  hearing  (see  definition  of 
temporary  custody  proceeding). 

Full  review  means  the  joint  Federal 
and  State  review  of  all  federally-assisted 
child  and  family  services  programs  in 
the  States,  including  family  preservation 
and  support  services,  child  protective 
services,  foster  care,  adoption,  and 
independent  living  services,  for  the 
purpose  of  determining  the  State's 
substantial  conformity  with  the  State 
plan  requirements  of  titles  IV-B  and 
rV-E  as  listed  in  §  1355.34  of  this  part. 
A  full  review  consists  of  two  phases,  the 
State  self-assessment  and  a  subsequent 
on-site  review,  as  described  in  §  1355.33 
of  this  part. 
•        *        *        *        * 

Legal  guardianship  means  a  judicially 
created  relationship  between  child  and 
caretaker  which  is  intended  to  be 
permanent  and  self-sustaining  as 
evidenced  by  the  transfer  to  the 
caretaker  of  the  following  parental  rights 
with  respect  to  the  child:  protection, 
education,  care  and  control  of  the 
person,  custody  of  the  person,  and 
decision-making.  The  term  "legal 
guardian"  means  the  caretaker  in  such 
a  relationship. 

National  Child  Abuse  and  Neglect 
Data  System  (NCANDS)  means  the 
voluntary  national  data  collection  and 
analysis  system  established  by  the 
Administration  for  Children  and 
Families  in  response  to  a  requirement  in 
the  Child  Abuse  Prevention  and 
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Treatment  Act  (Public  Law  93-247),  as 
amended. 

Partial  review  means  the  joint  Federal 
and  State  review  of  one  or  more 
Federally-assisted  child  and  family 
services  programs  in  the  States, 
including  family  preservation  and 
support  services,  child  protective 
services,  foster  care,  adoption,  and 
independent  living  services.  A  partial 
review  may  consist  of  any  of  the 
components  of  the  full  review,  as 
mutually  agreed  upon  by  the  State  and 
the  Administration  for  Children  and 
Families  as  being  sufficient  to  determine 
substantial  conformity  of  the  reviewed 
components  with  the  State  plan 
requirements  of  titles  IV-B  and  IV-E  as 
listed  in  §  1355.34  of  this  part. 

Permanency  hearing  means:  (1)  the 
hearing  required  by  section  475(5)(C)  of 
the  Act  to  determine  the  permanency 
plan  for  a  child  in  foster  care.  Within 
this  context,  the  court  (including  a 
Tribal  court)  or  administrative  body 
determines  whether,  and  if  applicable 
when: 

(i)  The  child  will  be  returned  to  the 
parent; 

(ii)  "The  child  should  be  placed  for 
adoption,  vnth  the  State  filing  a  petition 
for  termination  of  parental  ri^ts; 

(iii)  The  child  should  be  referred  for 
legal  guardianship; 

(iv)  The  child  should  be  placed 
permanently  with  a  fit  and  willing 
relative;  or 

(v)  The  child  should  be  placed  in 
another  planned  permanent  living 
arrangement,  but  only  in  cases  where 
the  State  agency  has  documented  to  the 
State  court  a  compelling  reason  for 
determining  that  it  would  not  be  in  the 
best  interests  of  the  child  to  return 
home,  be  referred  for  termination  of 
parental  rights  and  placed  for  adoption, 
placed  wi&  a  fit  and  walling  relative,  or 
placed  with  a  legal  guardian. 

(2)  The  permanency  hearing  must  be 
held  no  later  than  12  months  after  the 
date  the  child  enters  foster  care  or 
within  30  days  of  a  judicial 
determination  that  reasonable  efforts  to 
reunify  the  child  and  family  are  not 
required.  After  the  initial  permanency 
hearing,  subsequent  permanency 
hearings  must  be  held  not  less 
frequently  than  every  12  months  during 
the  continuation  of  foster  care.  The 
permanency  hearing  must  be  conducted 
by  a  family  or  juvenile  coiul  or  another 
court  of  competent  jurisdiction  or  by  an 
administrative  body  appointed  or 
approved  by  the  court  which  is  not  a 
part  of  or  under  the  supervision  or 
direction  of  the  State  agency.  Paper 
reviews,  ex  parte  hearings,  agreed 
orders,  or  other  actions  or  hearings 
which  are  not  open  to  the  participation 


of  the  parents  of  the  child,  the  child  (if 
of  appropriate  age),  and  foster  parents  or 
preadoptive  parents  (if  any)  are  not 
considered  permanency  hearings. 

State  self-assessment  means  the 
initial  phase  of  a  full  review  of  all 
federally-assisted  child  and  family 
services  programs  in  the  States, 
including  family  preservation  and 
support  services,  child  protective 
services,  foster  care,  adoption,  and 
independent  living  services,  for  the 
purpose  of  determining,  in  part,  the 
State's  substantial  conformity  with  the 
State  plan  requirements  of  titles  IV-B 
and  IV-E  as  listed  in  §  1355.34  of  this 
part.  The  self-assessment  refers  to  the 
completion  of  the  Federally-prescribed 
self-assessment  instrument  by  members 
of  a  review  team  that  meet  the 
requirements  of  §  1355.33(a)(2)  of  this 
part. 

Temporary  custody  proceeding  (often 
referred  to  as  the  shelter  care  hearing, 
detention  hearing,  preliminary 
protective  hearing,  or  emergency 
removal  hearing)  is  the  judicial 
proceeding  held  at  the  time  of,  or 
shortly  after,  the  emergency  removal  of 
a  child  bom  the  home.  This  proceeding 
gives  the  State  agency  temporary 
custody  of  a  child  until  a  full  hearing  is 
held. 


3.  New  sections  1355.31  through 
1355.39  are  added  to  read  asioUows: 

S 1 355.31    Elements  of  the  child  and  (amily 
services  review  system. 

Scope.  Sections  1355.32  through 
1355.39  of  this  part  apply  to  reviews  of 
child  and  family  services  programs 
administered  by  States  and  Indian 
Tribes  imder  subparts  1  and  2  of  title  IV- 
B  of  the  Act,  and  reviews  of  foster  care 
and  adoption  assistance  programs 
administered  by  States  under  title  IV-E 
of  the  Act. 

§1355.32    Timetable  for  the  reviews. 

(a)  Initial  reviews.  Each  State  must 
complete  an  initial  full  review  as 
described  in  §  1355.33  of  this  part 
during  the  three-year  period  that  begins 
six  months  after  the  final  rule  becomes 
effective. 

(b)  Reviews  following  the  initial 
review.  (1)  A  State  found  to  be  operating 
in  substantial  conformity  during  an 
initial  or  subsequent  review,  as  defined 
in  §  1355.34  of  this  part,  must: 

(i)  Complete  a  full  review  every  five 
years;  and 

(ii)  Submit  a  completed  State  self- 
assessment  to  ACF  three  years  after  the 
on-site  review.  The  State  self- 
assessment  will  be  reviewed  jointly  by 
the  State  and  the  Administration  for 


Children  and  Families  to  determine  the 
State's  continuing  substantial 
conformity  with  the  State  plan 
requirements  subject  to  review.  No 
formal  approval  ef  this  interim  State 
self-assessment  by  ACF  is  required. 

(2)  State  programs  found  not  to  be 
operating  in  substantial  conformity 
during  an  initial  or  subsequent  review 
wiU: 

(i)  Be  required  to  develop  and 
implement  a  program  improvement 
plan,  as  defined  in  §  1355.35  of  this 
part;  and 

(ii)  Complete  a  full  review  in  the  six 
month  period  that  begins  three  years 
after  the  approval  of  the  program 
improvement  plan. 

(c)  Reinstatement  of  reviews  based  on 
information  that  a  State  is  not  in 
substantia]  conformity.  (1)  ACF  may 
require  a  full  or  a  partial  review  at  any 
time,  based  on  information  that 
indicates  the  State  may  no  longer  be 
operating  in  substantial  conformity. 

(2)  Prior  to  conducting  a  full  or  partial 
review,  ACF  will  conduct  an  inquiry 
and  require  the  State  to  submit 
additional  data  whenever  the  following 
information  indicates  that  the  State  may 
not  be  in  substantial  conformity: 

(i)  Information  included  in  the  State 
self-assessment  (completed  between  full 
reviews)  or  Aimual  Ptogress  and 
Services  Reports  on  the  CFSP; 

(ii)  Information  fix)m  reports  from  data 
bases,  including  the  Adoption  and 
Foster  Care  Analysis  and  Reporting 
System  (AFCARS)  and  the  National 
Child  Abuse  and  Neglect  Data  System 
(NCANDS); 

(iii)  Information  &t>m  reviews,  audits 
or  assessments  conducted  by  ACF,  the 
Office  of  Inspector  General,  or  other 
public  or  private  organizations; 

(iv)  The  disposition  of  class  action 
lawsuits  brought  against  a  State, 
whether  such  disposition  is  through  the 
process  of  litigadon  or  through 
settlement  of  the  lawsuit  through  a 
consent  decree;  or 

(v)  Other  information  brought  to  the 
attention  of  the  Secretary. 

(3)  If  the  additional  information  and 
inquiry  indicate  to  the  satisfaction  of 
ACF  that  the  State  is  operating  in 
substantial  conformity,  ACF  will  not 
proceed  with  any  further  review  of  the 
issue  addressed  by  this  inquiry  at  this 
time. 

(4)  ACF  may  proceed  wdth  a  full  or 
partial  review  if  tbe  State  does  not 
provide  the  additional  information  as 
requested,  or  the  additional  information 
confirms  that  the  State  may  not  be 
operating  in  substantial  conformity. 

§1356.33    Procedures  for  ttw  review. 

(a)  The  full  child  and  family  services 
reviews  will: 
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(1)  Consist  of  a  two-phase  process  that 
includes  a  State  self-assessment  and  an 
on-site  review;  and 

(2)  Be  conducted  by  a  team  of  Federal 
and  State  reviewers  that  includes: 

(i)  Staff  of  the  State  child  and  family 
services  agency,  including  the  State  and 
local  offices  who  represent  the  service 
areas  that  are  the  focus  of  any  particular 
review; 

(ii)  Representatives  selected  by  the 
State,  in  collaboration  with  the  ACF 
Regional  Office,  from  those  with  whom 
State  was  required  to  consult  in 
developing  its  CFSP,  as  described  and 
required  in  45  CFR  1357.15(1); 

(iii)  Federal  staff  of  HHS;  and 

(iv)  Other  individuals,  as  deemed 
appropriate  and  agreed  upon  by  the 
State  and  ACF. 

(b)  State  self-assessment.  The  first 
phase  of  the  full  review  will  be  a  State 
self-assessment  conducted  by  the 
internal  and  external  State  members  of 
the  review  team.  The  self-assessment 
must  assess: 

(1)  The  outcome  areas  of  safety, 
permanency,  and  well-being  of  children 
and  families  served  by  the  State  agency; 

(2)  The  characteristics  of  the  State 
agency  that  impact  most  significantly  on 
the  agency's  capacity  to  deliver  services 
to  children  and  families  that  will  lead 
to  improved  outcomes;  and 

(3)  The  strengths  and  areas  of  the 
State's  child  and  family  services 
programs  that  require  further 
examination  through  an  on-site  review. 

(c)  On-site  review.  The  second  phase 
of  the  full  review  will  be  an  on-site 
review. 

(1)  The  on-site  review  will  cover 
specific  areas  of  the  State's  child  and 
family  services  continuum.  It  will  be 
jointly  planned  by  the  State  and  ACF, 
and  guided  by  information  in  the 
completed  State  self-assessment  that 
identifies  areas  thought  to  be  in  need  of 
improvement  or  further  review. 

(2)  The  on-site  review  may  be 
concentrated  in  several  specific  political 
subdivisions  of  the  State,  as  agreed 
upon  by  the  ACF  Regional  Office  and 
the  State,  provided  the  State's  largest 
metropolitan  subdivision  is  one  of  the 
locations  selected  for  the  on-site  review. 

(3)  ACF  has  final  approval  of  the 
selection  of  specific  areas  of  the  State's 
child  and  family  services  continuum 
described  in  paragraph  (c)(1)  of  this 
section  and  selection  of  the  political 
subdivisions  referenced  in  paragraph 
(c)(2)  of  this  section. 

(4)  Sources  of  information  collected 
during  the  on-site  review  to  determine 
substantial  conformity  must  include, 
but  are  not  limited  to: 

(i)  Case  records  on  children  and 
families  served  by  the  agency; 


(ii)  Interviews  with  children  and 
families  whose  case  records  have  been 
reviewed  and  who  are,  or  have  been, 
recipients  of  services  of  the  agency; 

(ill)  Social  workers,  foster  parents, 
and  service  providers  for  the  cases 
selected  for  the  on-site  review;  and 

(iv)  Interviews  with  other  individuals, 
such  as  those  representing  the  sources 
of  consultation  for  the  development  of 
the  State's  CFSP.  as  required  by  45  CFR 
1357.15(1). 

(5)  The  composition  of  the  sample  of 
cases  selected  for  the  on-site  review,  by 
number  of  cases  and  type  of  cases,  will 
be  jointly  determined  by  the  ACF 
Regional  Office  and  the  State,  based  on 
the  findings  of  the  State  self-assessment, 
subject  to  the  following  criteria: 

(i)  Cases  comprising  the  sample, 
including  any  sub-samples,  of  the 
sample  must  be  randomly  selected; 

(ii)  The  number  of  cases  reviewed 
must  be  sufficient  to  evaluate  the 
qualitative  issues  agreed  upon  by  the 
ACF  Regional  Office  and  the  State  as  the 
focus  of  the  on-site  review  based  on 
analysis  of  the  State  self-assessment  and 
any  other  relevant  data  available  to  the 
State; 

(iii)  The  sampling  plan  used  to  select 
cases  for  the  on-site  review  must  be 
approved  by  the  ACF  designated 
official. 

(d)  Partial  review.  A  partial  review, 
when  required,  will  be  planned  and 
conducted  jointly  by  ACF  and  the  State 
agency  based  on  the  nature  of  the 
concern. 

(e)  Within  30  calendar  days  following 
either  a  partial  or  full  review,  ACF  will 
notify  the  State  agency  in  writing  of 
whether  the  State  is,  or  is  not,  operating 
in  substantial  conformity. 

§  1 355.34    Criteria  for  determining 
substantlai  conformity. 

(a)  Criteria  to  be  satisfied.  A  State's  . 
substantial  conformity  with  title  FV-B 
and  title  IV-E  State  plan  requirements 
will  be  based  on  the  following: 

(1)  its  ability  to  meet  criteria  related 
to  outcomes  for  children  and  families; 

(2)  its  ability  to  meet  criteria  related 
to  the  State  agency's  capacity  to  deliver 
services  leading  to  improved  outcomes; 

(3)  aggregate  data  in  the  State  self- 
assessment  used  to  examine  each 
outcome  and  performance  indicator 
which  corroborates  the  findings  of  the 
on-site  component  of  the  review,  and; 

(4)  the  determination  of  conformity  by 
the  ACF  Regional  Office  based  on  the 
criteria  described  in  paragraphs  (a) 
through  (c)  of  this  section. 

(b)  Criteria  related  to  outcomes. 
(1)  A  State's  substantial  conformity 

will  be  determined  by  its  ability  to 
substantially  achieve  the  following 
child  and  family  service  outcomes: 


(i)  In  the  area  of  child  safety: 

(A)  Children  are.  first  and  foremost, 
protected  from  abuse  and  neglect,  and 
are  safely  maintained  in  their  homes 
whenever  possible;  and 

(B)  The  risk  of  harm  to  children  is 
minimized; 

(ii)  In  the  area  of  permanency  for 
children: 

(A)  Children  have  permanency  and 
stability  in  their  living  situations;  and 

(B)  The  continuity  of  family 
relationships  and  connections  is 
preserved  for  children;  and 

(iii)  In  the  area  of  child  and  family 
well-being: 

(A)  Families  have  enhanced  capacity 
to  provide  for  their  children's  needs; 

(B)  Children  will  receive  appropriate 
services  to  meet  their  educational  needs; 
and 

(C)  Children  receive  adequate  services 
to  meet  their  physical  and  mental  health 
needs. 

(2)  A  State's  level  of  achievement 
with  regard  to  each  outcome  reflects  the 
extent  to  which  a  State  has 
implemented  the  following  CFSP 
requirements  or  assurances: 

(i)  The  requirements  in  45  CFR 
1357. 15(p)  regarding  services  designed 
to  assure  the  safety  and  protection  of 
children  and  the  preservation  and 
support  of  families; 

(ii)  The  requirements  in  45  CFR 
1357. 15(q)  regarding  the  permanency 
provisions  for  children  and  families  in 
sections  422  and  471  of  the  Act; 

(iii)  The  requirements  in  section 
422(b)(9)  of  the  Act  regarding 
recruitment  of  potential  foster  and 
adoptive  families; 

(iv)  The  assurances  by  the  State  as 
required  by  section  422(b)(10)(C)  (i)  and 
(ii)  of  the  Act  regarding  policies  and 
procedures  for  abandoned  children; 

(v)  The  requirements  in  section 
422(b)(ll)  of  the  Act  regarding  the 
State's  compliance  with  the  Indian 
Child  Welfare  Act; 

(vi)  The  requirements  in  section 
422(b)(12)  of  the  Act  regarding  a  State's 
plan  for  effective  use  of  cross- 
jurisdictional  resources  to  facilitate 
timely  adoptive  or  permanent 
placements;  and, 

(vii)  The  requirements  in  section 
471(a)(15)  of  the  Act  regarding 
reasonable  efforts  to  prevent  removals  of 
children  from  their  homes,  to  make  it 
possible  for  children  in  foster  care  to 
safely  return  to  their  homes,  or,  when 
the  child  is  not  able  to  return  home,  to 
place  the  child  in  accordance  with  the 
permanency  plan  and  complete  the 
steps  necessary  to  finalize  the 
permanent  placement. 

(3)  A  State  will  be  determined  to  be 
in  substantial  conformity  if  each 
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outcome  listed  in  paragraph  (b)(1)  of 
this  section  is  rated  as  "substantially 
achieved"  in  95  percent  of  the  cases 
examined  during  the  on-site  review  (90 
percent  of  the  cases  for  a  State's  initial 
review).  Information  from  various 
sources  (case  records,  interviews)  will 
be  examined  for  each  outcome  and  a 
determination  made  as  to  the  degree  to 
which  each  outcome  has  been  achieved 
for  each  case  reviewed. 

(c)  Criteria  related  to  State  agency 
capacity  to  deliver  services  leading  to 
improved  outcomes  for  children  and 
families. 

In  addition  to  the  criteria  related  to 
outcomes  contained  in  paragraph  (b)  of 
this  section,  the  State  agency  must  also 
satisfy  criteria  related  to  the  delivery  of 
services.  Information  from  the  self- 
assessment  and  the  on-site  review  must 
indicate  that  the  State  has  implemented 
the  referenced  State  plan  requirements 
related  to  the  State  agency's  capacity  to 
deliver  services  leading  to  improved 
outcomes,  and  actually  delivered  those 
services,  by  meeting  each  of  the  criteria 
listed  for  the  following  core  systemic 
factors: 

(1)  Statewide  information  system:  The 
State  is  operating  a  statewide 
information  system  that,  at  a  minimimi, 
can  readily  identify  the  status, 
demographic  characteristics,  location, 
and  goals  for  the  placement  of  every 
child  who  is  (or  within  the  immediately 
preceding  12  months,  has  been)  in  foster 
care  (section  422(b){10)(B)(i)  of  the  Act); 

(2)  Case  review  system:  The  State  has 
procedures  in  place  that: 

(i)  provide,  for  each  child,  a  written 
case  plan  to  be  developed  jointly  with 
the  child's  parent(s)  that  includes 
provisions:  for  placing  the  child  in  the 
least  restrictive,  most  family-like 
placement  appropriate  to  his/her  needs, 
and  in  close  proximity  to  the  parents' 
home  where  such  placement  is  in  the 
child's  best  interests;  for  visits  with  a 
child  placed  out  of  State  at  least  every 
12  months  by  a  social  worker  of  the 
agency  or  of  the  agency  in  the  State 
where  the  child  is  placed;  and  for 
documentation  of  the  steps  taken  to 
make  and  finalize  an  adoptive  or  other 
permanent  placement  when  the  child 
cannot  return  home  (section 
422(b)(10)(B)(ii)oftheAct): 

(ii)  provide  for  periodic  review  of  the 
status  of  each  child  no  less  frequently 
than  once  every  six  months  by  either  a 
court  or  by  administrative  review 
(section  422(b)(10)(B){ii)  of  the  Act); 

(iii)  assure  that  each  child  in  foster 
care  under  the  supervision  of  the  State 
has  a  permanency  hearing  in  a  family  or 
juvenile  court  or  another  court  of 
competent  jurisdiction  (including  a 
Tribal  court),  or  by  an  administrative 


body  appointed  or  approved  by  the 
court,  which  is  not  a  part  of  or  under  the 
supervision  or  direction  of  the  State 
agency,  no  later  than  12  months  from 
the  date  the  child  entered  foster  care 
(and  not  less  frequently  than  every  12 
months  thereafter  during  the 
continuation  of  foster  care)  (section 
422(b)(10)(B)(ii)  of  the  Act); 

(iv)  provide  a  process  for  termination 
of  parental  rights  proceedings  in 
accordance  with  section  475(5)(E)  of  the 
Act;  and. 

(v)  provide  foster  parents,  preadoptive 
parents,  and  relative  caregivers  of 
children  in  foster  care  with  notice  of 
and  an  opportimity  to  be  heard  in  any 
review  or  hearing  held  with  respect  to 
the  child. 

(3)  Quality  assurance  system:  The 
State  has  developed  and  implemented 
standards  to  ensure  that  children  in 
foster  care  placements  are  provided 
quality  services  that  protect  the  safety 
and  health  of  the  children  (section 
471(a)(22)  and  is  operating  an 
identifiable  quality  assurance  system 
(45  CFR  1357.15(u))  as  described  in  the 
CFSP  that: 

(i)  is  in  place  in  the  jurisdictions 
within  the  State  where  services 
included  in  the  CFSP  are  provided; 

(ii)  is  able  to  evaluate  the  adequacy 
and  quality  of  services  provided  under 
tiie  CFSP; 

(iii)  is  able  to  identify  the  strengths 
and  needs  of  the  service  delivery  system 
it  evaluates; 

(iv)  provides  reports  to  agency 
administrators  on  the  quality  of  services 
evaluated  and  needs  for  improvement; 
and  (v)  evaluates  measures 
implemented  to  address  identified 
problems. 

(4)  Staff  training:  The  State  is 
operating  a  staff  development  and 
training  program  (45  CFR  1357.15(t)) 
tiiat: 

(i)  supports  the  goals  and  objectives  in 
the  State's  CFSP; 

(ii)  addresses  services  provided  under 
both  subparts  of  title  IV-B  and  the 
training  plan  under  title  IV-E  of  the  Act; 

(iii)  provides  training  for  all  staff  who 
provide  family  preservation  and  support 
services,  child  protective  services,  foster 
care  services,  adoption  services  and 
independent  living  services  soon  after 
they  are  employed  and  that  includes  the 
basic  skills  and  knowledge  required  for 
their  positions; 

(iv)  provides  ongoing  training  for  staff 
that  addresses  the  skills  and  knowledge 
base  needed  to  carry  out  their  duties 
with  regard  to  the  services  included  in 
the  State's  CFSP;  and, 

(v)  provides  short-term  training  for 
current  or  prospective  foster  parents, 
adoptive  parents,  and  the  staff  of  State- 


licensed  or  State-approved  child-care 
institutions  providing  care  to  foster  and 
adopted  children  receiving  assistance 
under  title  IV-E  that  addresses  the  skills 
and  knowledge  base  needed  to  carry  out 
their  duties  with  regard  to  caring  for 
foster  and  adopted  children. 

(5)  Service  array:  Information  from  the 
State  self-assessment  and  on-site  review 
determines  that  the  State  has  in  place  an 
array  of  services  (45  CFR  1357.15(n)  and 
section  422(b)(10)(B)(iii)  and  (iv)  of  the 
Act)  that  include,  at  a  minimum: 

(i)  services  that  assess  the  strengths 
and  needs  of  children  and  families 
assisted  by  the  agency  and  are  used  to 
determine  other  service  needs; 

(ii)  services  that  address  the  needs  of 
the  family,  as  well  as  the  individual 
child,  in  order  to  create  a  safe  home 
environment; 

(iii)  services  designed  to  enable 
children  at  risk  of  foster  care  placement 
to  remain  with  their  families  when  their 
safety  and  well  being  can  be  reasonably 
assured; 

(iv)  services  designed  to  help  children 
achieve  permanency  by  returning  to 
families  from  which  they  have  been 
removed,  where  appropriate,  be  placed 
for  adoption  or  with  a  legal  guardian  or 
in  some  other  plaimed,  permanent 
living  arrangement,  and  through  post- 
legal  adoption  services; 

(v)  services  that  are  accessible  to 
families  and  children  in  all  political 
jurisdictions  covered  in  the  State's 
CFSP;  and, 

(vi)  services  that  can  be 
individualized  to  meet  the  unique  needs 
of  children  and  Damilies  served  by  the 
agency. 

(6)  Agency  responsiveness  to  the 
community:  (i)  the  State,  in 
implementing  the  provisions  of  the 
CFSP,  engages  in  ongoing  consultation 
with  a  broad  array  of  individuals  and 
organizations  representing  the  State  and 
county  agencies  responsible  for 
implementing  the  CFSP  and  other  major 
stakeholders  in  the  services  delivery 
system  including,  at  a  minimum,  tribal 
representatives,  consumers,  service 
providers,  foster  care  providers,  the 
juvenile  court,  and  other  public  and 
private  child  and  family  serving 
agencies  (45  CFR  1357.15(1)(4)); 

(ii)  the  agency  develops,  in 
consultation  with  these  or  similar 
representatives,  annual  reports  of 
progress  and  services  delivered 
pursuant  to  the  CFSP  (45  CFR 
1357.15{1)(4)); 

(iii)  there  is  evidence  that  the  agency's 
goals  and  objectives  included  in  the 
CFSP  reflect  consideration  of  the  major 
concerns  of  stakeholders  consulted  in 
developing  the  plan  and  on  an  ongoing 
basis  (45  CFR  1357.15(m));  and 
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(iv)  there  is  evidence  that  the  State's 
services  under  the  plan  are  coordinated 
with  services  or  benefits  under  other 
Federal  or  federally-assisted  programs 
serving  the  same  populations  to  achieve 
the  goals  and  objectives  in  the  plan  (45 
CFRl357.15(m)). 

(7)  Foster  and  adoptive  parent 
licensing,  recruitment  and  retention:  (i) 
the  State  has  established  and  maintains 
standards  for  foster  family  homes  and 
child  care  institutions  which  are 
reasonably  in  accord  with 
recommended  standards  of  national 
organizations  concerned  with  standards 
for  such  institutions  or  homes  (section 
471(a)(10)oftheAct); 

(ii)  the  standards  so  established  are 
applied  by  the  State  to  every  licensed  or 
approved  foster  family  home  or  child 
care  institution  receiving  funds  under 
title  IV-E  or  IV-B  of  the  Act  (section 
471(a)(10)oftheAct); 

(iii)  the  State  complies  with  the  safety 
requirements  for  foster  care  and 
adoptive  placements  in  accordance  with 
sections  471(a)(16)  and  475(1)  of  the  Act 
and  45  CFR  1356.30; 

(iv)  the  State  has  in  place  an 
identifiable  process  for  assuring  the 
diligent  recruitment  of  potential  foster 
and  adoptive  families  that  reflect  the 
ethnic  and  racial  diversity  of  children  in 
the  State  for  whom  foster  and  adoptive 
homes  are  needed  (section  422(b)(9)  of 
the  Act);  and, 

(v)  the  State  has  developed  and 
implemented  plans  for  the  effective  use 
of  cross-jurisdictional  resources  to 
facilitate  timely  adoptive  or  permanent 
placements  for  waiting  children  (section 
422(b)(12)oftheAct). 

(d)  Availability  of  review  instruments. 

ACF  will  make  available  to  the  States 
copies  of  the  review  instruments,  which 
will  contain  the  specific  standards  to  be 
used  to  determine  substantial 
conformity,  on  an  ongoing  basis, 
whenever  significant  revisions  to  the 
instruments  take  place. 

%  1 355.35    Program  Improvement  plans. 

(a)  Mandatory  program  improvement 
plan.  States  found  not  to  t^e  operating  in 
substantial  conformity  shall  develop  a 
program  improvement  plan.  The 
program  improvement  plan  must: 

(1)  Be  developed  jointly  by  State  and 
Federal  staff  in  consultation  with  the 
review  team; 

(2)  Identify  the  areas  in  which  the 
State's  program  is  not  in  substantial 
conformity; 

(3)  Set  forth  the  goals,  the  action  steps 
required  to  correct  each  identified 
weakness  or  deficiency,  and  dates  by 
which  each  action  step  is  to  be 
completed  in  order  to  improve  the 
specific  areas; 


(4)  EstabUsh  benchmarks  that  will  be 
used  to  measure  the  State's  progress  in 
implementing  the  program 
improvement  plan  and  describe  the 
methods  that  will  be  used  to  evaluate 
progress; 

(5)  Identify  the  technical  assistance 
needs  and  sources  of  technical 
assistance,  both  Federal  and  non- 
Federal,  which  will  be  used  to  make  the 
necessary  improvements  identified  in 
the  program  improvement  plan. 

(b)  Voluntary  program  improvement 
plan.  States  found  to  be  operating  in 
substantial  conformity  may  voluntarily 
develop  emd  implement  a  program 
improvement  plan  in  collaboration  with 
the  ACF  Regional  Office,  under  the 
following  circumstances: 

(1)  The  State  and  Regional  Office 
agree  that  there  are  areas  of  the  State's 
child  and  family  services  programs  in 
need  of  improvement  which  can  be 
addressed  through  the  development  and 
implementation  of  a  voluntary  program 
improvement  plan; 

(2)  ACF  approval  of  the  voluntary 
program  improvement  plan  will  not  be 
required;  and 

(3)  No  penalty  will  be  assessed  for  the 
State's  failure  to  achieve  the  goals 
described  in  the  voluntary  program 
improvement  plan. 

(c)  Approval  of  program  improvement 
plans. 

(1)  A  State  determined  not  to  be  in 
substantial  conformity  must  submit  the 
program  improvement  plan  to  ACF  for 
approval  within  60  calendar  days  from 
the  date  the  State  receives  the  written 
notification  from  ACF  that  it  is  not 
operating  in  substantial  conformity. 

(2)  Any  program  improvement  plan 
will  be  approved  by  ACF  if  it  meets  the 
provisions  of  paragraph  (a)  of  this 
section. 

(3)  If  the  program  improvement  plan 
does  not  meet  the  provisions  of 
paragraph  (a)  of  this  section,  the  State 
will  have  30  calendar  days  from  the  date 
it  receives  notice  from  ACF  that  the  plan 
has  not  been  approved  to  revise  and 
resubmit  the  plan  for  approval. 

(4)  If  the  State  does  not  submit  a 
revised  program  improvement  plan 
according  to  the  provisions  of  paragraph 
(c)(3)  of  Ais  section,  or  if  the  plan  does 
not  meet  the  provisions  of  paragraph  (a) 
of  this  section,  virithholding  of  funds 
pursuant  to  the  provisions  of  §  1355.36 
this  part  will  apply. 

(dj  Duration  of  program  improvement 
plans.  A  State  will  have  two  years  to 
successfully  complete  the  provisions  in 
its  program  improvement  plan. 
However,  a  State  must  complete 
provisions  in  its  program  improvement 
plan  that  address  child  safety  in  less 
than  two  years.  The  level  of  risk  to  child 


safety  will  be  considered  by  the  State 
and  ACF  in  determining  such  time 
frames.  The  ACF  may  grant  a  one-year 
extension,  for  a  maximum  of  three 
years,  when  the  provisions  in  the 
program  improvement  plan  are  too 
extensive  for  the  State  to  successfully 
complete  within  the  two-year  period. 

(ef  Evaluating  program  improvement 
plans.  Program  improvement  plans  will 
be  evaluated  jointly  by  the  State  agency 
and  ACF.  in  collaboration  with  other 
members  of  the  review  team,  as 
described  in  the  State's  program 
improvement  plan  and  in  accordance 
with  the  following  criteria: 

(1)  The  methods  and  information  used 
to  measure  progress  must  be  sufficient 
to  determine  when  and  whether  the 
State  is  operating  in  subsequent 
substantial  conformity; 

(2)  The  frequency  of  evaluating 
progress  will  be  determined  jointly  by 
the  State  and  Federal  team  members, 
but  no  less  than  annually.  Evaluation  of 
progress  will  be  performed  in 
conjunction  with  the  annual  updates  of 
the  State's  CFSP,  as  described  in 
paragraph  (f)  of  this  section. 

(3)  Action  steps  may  be  jointly 
determined  by  the  State  and  ACF  to  be 
achieved  prior  to  projected  completion 
dates,  and  will  not  require  any  ftjrther 
evaluation  at  a  later  date;  and 

(4)  The  State  and  ACF  may  jointly 
renegotiate  the  terms  and  conditions  of 
the  program  improvement  plan  as 
needed,  provided  that: 

(i)  The  renegotiated  plan  is  designed 
to  correct  the  areas  of  the  State's 
program  determined  not  to  be  in 
substantial  conformity; 

(ii)  The  amount  of  time  needed  to 
implement  the  provisions  of  the  plan 
does  not  extend  beyond  three  years  &t)m 
the  date  the  original  program 
improvement  plan  was  approved;  and 

(lii)  The  renegotiated  plan  is  approved 
by  ACF. 

(0  Integration  of  program 
improvement  plans  with  CFSP  planning. 
The  elements  of  the  program 
improvement  plan  must  be  incorporated 
into  the  goals  and  objectives  of  the 
State's  CFSP.  Progress  in  implementing 
the  program  improvement  plan  must  be 
included  in  the  annual  reviews  and 
progress  reports  related  to  the  CFSP 
required  in  45  CFR  1357.16. 

§  1 355.36    WIttiholding  Federal  funds  due 
to  failure  to  conform  following  the 
completion  of  a  State's  program 
Improvement  plan. 

(a)  For  the  purposes  of  this  section:  (1) 
The  term  "title  IV-B  funds"  refers  to  the 
State's  combined  allocation  of  title  IV- 
B  subpart  1  and  subpart  2  funds;  and 

(2)  The  term  "title  IV-E  hmds"  refers 
to  the  State's  reimbursement  for 
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administrative  costs  for  foster  care 
under  title  IV-E. 

(b)  Determination  of  the  amount  of 
Federal  funds  to  be  withheld.  ACF  will 
determine  the  amount  of  the  State  title 
rV-B  and  IV-E  funds  to  be  withheld  due 
to  a  finding  that  the  State  is  not 
operating  in  substantial  conformity,  as 
follows: 

(1)  Title  IV-B  funds  and  a  portion  of 
title  IV-E  funds  will  be  withheld  for 
States  determined  not  to  be  operating  in 
substantial  conformity  only  after  the 
State  has  had  an  opportunity  to  correct 
the  areas  of  nonconformity  through  the 
development  and  implementation  of  a 
program  improvement  plan. 

(2)  Title  IV-B  and  IV-E  funds  will  not 
be  withheld  from  a  State  if  the 
determination  of  nonconformity  was 
caused  by  the  State's  correct  use  of 
formal  written  statements  of  Federal  law 
or  policy  provided  the  State  by  DHHS. 

(3)  A  portion  of  the  State  title  IV-B 
and  rV-E  funds  will  be  withheld  by 
ACF  for  the  year  under  review  and  for 
each  succeeding  year  until  the  State's 
failure  to  comply  is  ended  either 
through  the  successful  completion  of  a 
program  improvement  plan  or  until  a 
subsequent  full  review  determines  the 
State  is  operating  in  substantial 
conformity. 

(4)  The  amount  of  title  IV-B  and  title 
IV-Eftinds  to  be  withheld  by  ACF  will 
be  computed  as  follows: 

(i)  The  pool  of  title  IV-B  and  title  IV- 
E  hmds  from  which  funds  will  be 
withheld  due  to  a  determination  that  a 
State  is  not  operating  in  substantial 
conformity  includes: 

(A)  The  State's  allotment  of  title  IV- 
B  funds  for  each  of  the  years  to  which 
withholding  applies,  and 

(B)  An  amount  equivalent  to  10 
percent  of  the  State's  Federal  claims  for 
title  rV-E  foster  care  administrative 
costs  for  each  of  the  years  to  which 
withholding  applies. 

(ii)  An  amount  equivalent  to  one 
percent  of  the  funds  described  in 
paragraph  (b)(4)(i)  of  this  section  for 
each  of  the  years  to  which  withholding 
applies  will  be  withheld  for  each  of  the 
seven  outcomes  listed  in  §  1355.34(b)(2) 
of  this  part  that  is  determined  not  to  be 
substantially  achieved,  and 

(iii)  An  amoimt  equivalent  to  one 
percent  of  the  funds  described  in 
paragraph  (b)(4)(i)  of  this  section  for 
each  of  the  years  to  which  withholding 
applies  will  be  withheld  for  each  of  the 
seven  systemic  factors  listed  in 
§  1355.34(c)(2)  of  this  part  that  is 
determined  not  to  be  in  substantial 
conformity. 

(5)  The  maximum  amount  of  title  IV- 
B  and  title  IV-E  funds  to  be  withheld 
due  to  the  State's  failure  to  comply  is 


fourteen  percent  per  year  of  the  funds 
described  in  paragraph  (b)(4)(i)  of  this 
section  for  each  year  to  which  the 
withholding  of  funds  applies. 

(c)  Suspension  of  withholding.  (1)  For 
States  determined  not  to  be  operating  in 
substantial  conformity.  ACF  will 
suspend  the  withholding  of  the  State 
title  IV-B  and  title  IV-E  funds  during 
the  time  that  a  program  improvement 
plan  is  in  effect,  provided  that: 

(i)  The  program  improvement  plan 
conforms  to  the  provisions  of  §  1355.35 
of  thispart;  and 

(ii)  Tne  State  is  actively  implementing 
the  provisions  of  the  program 
improvement  plan. 

(2)  Suspension  of  the  withholding  of 
funds  is  limited  to  three  years  following 
each  review,  or  the  amount  of  time 
approved  for  implementation  of  the 
program  improvement  plan,  whichever 
is  less. 

(d)  Terminating  the  withholding  of 
funds.  For  States  determined  not  to  be 
in  substantial  conformity,  ACF  will 
terminate  the  withholding  of  the  State's 
title  rV-B  and  title  IV-E  hmds  related  to 
the  nonconformity  under  the  following 
circumstances: 

(1)  When  the  State's  failure  to 
conform  is  ended  by  the  successful 
completion  of  a  program  improvement 
plan; 

(2)  Upon  determination  by  the  State 
and  ACF  that  action  steps  have  been 
completed  and  goals  achieved  as 
specified  in  the  program  improvement 
plan,  ACF  will  rescind  the  withholding 
of  the  portion  of  title  IV-B  and  title  IV- 
E  funds  related  to  those  goals  as  of  the 
date  at  the  end  of  the  quarter  in  which 
they  were  determined  to  be  achieved. 

(e)  Withholding  of  funds.  (1)  States 
determined  not  to  be  in  substantial 
conformity  which  fail  to  successfully 
complete  a  program  improvement  plan 
will  be  notified  by  ACF  of  this  final 
determination  of  nonconformity  in 
writing  within  10  business  days  after 
the  latest  completion  date  specified  in 
the  plan,  and  advised  of  the  amount  of 
title  IV-B  and  title  IV-E  funds  which 
are  to  be  withheld. 

(2)  Title  IV-B  and  title  IV-E  fimds 
vdM  be  withheld  based  on  the  following: 

(i)  Funds  related  to  goals  and  action 
steps  which  have  not  been  achieved  at 
the  conclusion  of  a  program 
improvement  plan  will  be  withheld  by 
ACF  at  that  time  for  a  period  beginning 
October  1  of  the  fiscal  year  for  which 
the  determination  of  nonconformity  was 
made  to  the  latest  completion  date 
specified  in  the  program  improvement 
plan;  and 

(ii)  The  withholding  of  funds 
commensurate  with  the  level  of 
nonconformity  at  the  end  of  the  program 


improvement  plan  will  begin  at  the 
latest  completion  date  specified  in  the 
program  improvement  plan  and  will 
continue  imtil  a  subsequent  full  review 
determines  the  State  to  be  in  substantial 
conformity. 

(3)  When  the  point  in  time  at  which 
the  State  is  determined  to  be  in 
substantial  conformity  falls  within  a 
specific  quarter,  the  amount  of  funds  to 
be  writhheld  will  be  computed  to  the 
end  of  that  quarter. 

(4)  A  State  agency  that  refuses  to 
participate  in  the  development  or 
implementation  of  a  program 
improvement  plan,  as  required  by  ACF, 
will  be  subject  to  the  maximum 
withholding  of  fourteen  percent  of  its 
title  IV-B  and  title  IV-E  hmds.  as 
described  in  paragraph  (b)(5)  of  this 
section,  for  each  year  or  portion  thereof 
to  which  the  withholding  of  funds 
applies. 

(5)  Interest  on  withheld  funds.  The 
State  agency  will  be  liable  for  interest 
on  the  amount  of  funds  withheld  by  the 
Department,  in  accordance  with  the 
provisions  of  45  CFR  30.13. 

§  1 355.37    Opportunity  for  public 
inspection  of  review  reports  and  materials. 

The  State  agency  must  make  available 
for  public  review  and  inspection  all  self- 
assessments  (1355.33(b)).  report  of 
findings  (1355.33(e)),  and  program 
improvement  plans  (1355.35(a)) 
developed  as  a  result  of  a  full  or  partial 
child  and  family  services  review. 

§  1 355.38    Enforcement  of  section 
471(a)(18)  of  the  Act  regarding  the  removal 
of  barriers  to  interethnic  adoption. 

(a)  Determination  that  a  violation  has 
occurred  in  the  absence  of  a  court 
finding.  (1)  If  ACF  becomes  aware  of  a 
possible  section  471(a)(18)  violation, 
whether  in  the  course  of  a  child  and 
family  services  review,  the  filing  of  a 
complaint,  or  through  some  other 
mechanism,  it  will  refer  such  a  case  to 
the  Department's  Office  for  Civil  Rights 
(OCR)  for  investigation. 

(2)  Based  on  the  findings  of  the  OCR 
investigation,  ACF  will  determine  if  a 
violation  of  section  471(a)(18)  has 
occurred.  A  section  471(a)(18)  violation 
occurs  if  a  State  or  an  entity  in  the  State: 

(i)  has  denied  to  any  person  the 
opportunity  to  become  an  adoptive  or 
foster  parent  on  the  basis  of  the  race, 
color,  or  national  origin  of  the  person, 
or  of  the  child,  involved; 

(ii)  has  delayed  or  denied  the 
placement  of  a  child  for  adoption  or  into 
foster  care  on  the  basis  of  the  race,  color, 
or  national  origin  of  the  adoptive  or 
foster  parent,  or  the  child  involved;  or, 

(iii)  with  respect  to  a  State,  maintains 
any  statute,  regulation,  policy. 
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procedure,  or  practice  that,  if  applied, 
would  likely  result  in  a  violation  against 
a  person  as  defined  in  paragraphs  (2](i) 
and  (2)(ii)  of  this  section. 

(3)  ACF  will  provide  the  State  or 
entity  involved  with  written  notification 
of  its  determination. 

(4)  If  there  has  been  no  violation, 
there  will  be  no  further  action.  If  ACF 
determines  that  there  has  been  a 
violation  of  section  471(a)(18),  it  will 
take  enforcement  action  as  described  in 
this  regulation. 

(5)  Compliance  with  the  Indian  Child 
Welfare  Act  of  1978  does  not  constitute 
a  violation  of  section  471(a)(18). 

(b)  Corrective  action  and  penalties  for 
violations  with  respect  to  a  person  or 
based  on  a  court  finding. 

(1)  A  State  found  to  be  in  violation  of 
section  471(a)(18)  with  respect  to  a 
person,  as  described  in  paragraphs 
(a)(2)(i)  and  (a](2)(ii]  of  this  section,  will 
be  penalized  in  accordance  with 
paragraph  (g)(2)  of  this  section.  A  State 
determined  to  be  in  violation  of  section 
471(a)(18)  of  the  Act  as  a  resuh  of  a 
court  finding  will  be  penalized  in 
accordance  with  paragraph  (g)(4)  of  this 
section.  The  State  may  develop,  obtain 
approval  of,  and  implement  a  plan  of 
corrective  action  any  time  after  it 
receives  written  notification  from  ACF 
that  it  is  in  violation  of  section 
471(a)(18)oftheAct. 

(2)  Corrective  action  plans  are  subject 
to  ACF  approval. 

(3)  If  the  corrective  action  plan  does 
not  meet  the  provisions  of  paragraph  (d) 
of  this  section,  the  State  must  revise  and 
resubmit  the  plan  for  approval  until  it 
has  an  approved  plan. 

(c)  Corrective  action  for  violations 
resulting  from  a  State's  statute, 
regulation,  policy,  procedure,  or 
practice. 

(1)  A  State  found  to  have  committed 
a  violation  of  the  type  described  in 
paragraph  (a)(2)(iii)  of  this  section  must 
develop,  obtain  approval  of,  and 
implement  a  corrective  action  plan 
within  six  months  of  receiving 
notification  from  ACF  that  it  is  in 
violation  of  section  471(a)(18)  of  the 
Act.  If  the  State  fails  to  implement  the 
corrective  action  plan  within  six 
months,  a  penalty  will  be  imposed  in 
accordance  with  paragraph  (g)(3). 

(2)  Corrective  action  plans  are  subject 
to  ACF  approval. 

(3)  If  the  corrective  action  plan  does 
not  meet  the  provisions  of  paragraph  (d) 
of  this  section,  the  State  must  revise  and 
re-submit  the  plan  until  it  has  an 
approved  plan. 

(4)  ACF  will  consider  a  State  to  have 
implemented  its  corrective  action  plan 
when  it  begins  to  carry  out  the  action 
step(s)  in  the  plan. 


(5)  Once  implemented,  a  State  must 
complete  the  corrective  action  plan 
according  to  the  time  h-ame  in  the  plan. 
If  the  State  fails  to  complete  the 
corrective  action  plan  within  the 
specified  time,  a  penalty  will  be 
imposed  in  accordance  with  paragraph 
(g)(3)  of  this  section. 

(d)  Contents  of  a  corrective  action 
plan.  A  corrective  action  plan  must: 

(1)  identify  the  issues  to  be  addressed; 

(2)  set  forth  the  steps  for  taking 
corrective  action; 

(3)  identify  any  technical  assistance 
needs  and  Federal  and  non-Federal 
sources  of  technical  assistance  which 
will  be  used  to  complete  the  action 
steps;  and, 

(4)  specify  dates  for  completing  each 
action  step.  Extension  of  these  dates 
may  be  negotiated  with  ACF. 

(e)  Evaluation  of  corrective  action 
plans.  ACF  may  evaluate  action  steps  in 
a  corrective  action  plan  that  address  a 
violation  of  section  471(a)(18)  as  they 
are  completed.  ACF  will  evaluate 
corrective  action  plans  and  notify  the 
State  (in  writing)  of  its  success  or  failure 
to  complete  the  plan  within  30  calendar 
days  of  the  latest  projected  completion 
date  specified  in  the  plan.  If  the  State 
has  failed  to  complete  the  corrective 
action  plan,  ACF  will  calculate  the 
amount  of  reduction  in  the  State's  title 
rV-E  payment  and  include  this 
information  in  the  notification  of  failure 
to  complete  the  plan. 

(f)  For  the  purposes  of  this  section: 
The  term  title  FV-E  funds  refers  to  the 
Federal  share  of  expenditures  a  State 
claims  for  foster  care  maintenance 
payments,  adoption  assistance 
payments,  administrative,  and  training 
costs  under  title  IV-E  and  the  State's 
allotment  for  the  Independent  Living 
program. 

(g)  Reduction  of  title  IV-E  funds.  (1) 
Title  IV-E  funds  may  be  reduced  in 
specified  amounts  in  accordance  with 
subsection  (h)  under  the  following 
circumstances: 

(i)  a  determination  that  a  State  is  in 
violation  of  section  471(a)(18)  of  the  Act 
with  respect  to  a  person  as  described  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this 
section,  or; 

(ii)  after  a  State's  failure  to  implement 
or  complete  a  corrective  action  plan 
described  in  paragraph  (c)  of  this 
section. 

(2)  Once  ACF  notifies  a  State  that  it 
has  committed  a  section  471(a)(18) 
violation  with  respect  to  a  person,  the 
State's  title  IV-E  funds  will  be  reduced 
for  the  fiscal  quarter  in  which  the  State 
received  such  notification  and  for  each 
succeeding  quarter  within  that  fiscal 
year  or  until  the  State  completes  a 


corrective  action  plan,  whichever  is 
sooner. 

(3)  For  States  that  fail  to  implement  or 
complete  a  corrective  action  plan  as 
described  in  paragraph  (c)  of  this 
section,  title  IV-E  funds  will  be  reduced 
by  ACF  for  the  fiscal  quarter  in  which 
the  State  received  notification  of  its 
violation.  The  reduction  will  continue 
for  each  succeeding  quarter  within  that 
fiscal  year  or  until  the  State  completes 
the  corrective  action  plan,  whichever  is 
sooner. 

(4)  If,  as  a  result  of  a  court  finding,  a 
State  is  determined  to  be  in  violation  of 
section  471(a)(18)  of  the  Act,  ACF  will 
assess  a  penalty  without  further 
investigation.  Once  the  State  is  notified 
of  the  violation,  its  title  IV-E  funds  will 
be  reduced  for  the  fiscal  quarter  in 
which  the  court  finding  was  made  and 
for  each  succeeding  quarter  within  that 
fiscal  year  or  imtil  the  State  completes 

a  corrective  action  plan,  whichever  is 
sooner. 

(5)  The  maximum  number  of  quarters 
that  a  State  will  have  its  title  IV-E  funds 
reduced  due  to  the  State's  failure  to 
conform  to  section  471(a)(18)  of  the  Act 
is  limited  to  the  number  of  quarters 
within  the  fiscal  year  in  which  a 
determination  of  nonconformity  was 
made.  However,  an  uncorrected 
violation  may  result  in  a  subsequent 
review,  another  finding,  and  additional 
penalties. 

(h)  Determination  of  the  amount  of 
reduction  of  Federal  funds.  ACF  will 
determine  the  reduction  in  title  IV-E 
funds  due  to  a  section  471(a)(18) 
violation  in  accordance  with  section 
474(d)(1)  of  the  Act. 

(1)  State  agencies  that  violate  section 
471(a)(18)  with  respect  to  a  person  or 
fail  to  implement  or  complete  a 
corrective  action  plan  as  described  in 
paragraph  (c)  of  this  section  will  be 
subject  to  a  penalty.  The  penalty 
structure  will  follow  section  474(d)(1)  of 
the  Act.  Penalties  will  be  levied  for  the 
quarter  of  the  fiscal  year  in  which  the 
State  is  notified  of  its  section  471(a)(18) 
violation,  and  for  each  succeeding 
quarter  within  that  fiscal  year  until  the 
State  comes  into  compliance  with 
section  471(a)(18).  The  reduction  in  title 
IV-E  funds  will  be  computed  as  follows: 

(i)  2  percent  of  the  amount  of  title  IV- 
E  funds  claimed  by  the  State  for  the 
fiscal  year  in  which  the  first  finding  of 
noncompliance  was  made; 

(ii)  3  percent  of  the  amount  of  title 
IV-E  funds  claimed  by  the  State  for  the 
fiscal  year  in  which  the  second  finding 
of  noncompliance  was  made; 

(iii)  5  percent.of  the  amoimt  of  title 
IV-E  funds  claimed  by  the  State  for  the 
fiscal  year  in  which  the  third  or 
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subsequent  finding  of  noncompliance 
was  made. 

(2)  Any  entity  (other  than  the  State 
agency)  which  violates  section 
471(a)(18)  of  the  Act  diuing  a  fiscal 
quarter  with  respect  to  any  person  must 
remit  to  the  Secretary  all  title  IV-E 
funds  paid  to  it  by  the  State  during  the 
quarter  in  which  the  entity  is  notified  of 
its  violation. 

(3)  No  fiscal  year  payment  to  a  State 
v«ll  be  reduced  by  more  than  5  percent 
where  the  State  has  been  determined  to 
be  out  of  compliance  with  section 
471(a)(18)ofthe  Act. 

(4)  The  State  agency  or  entity,  as 
applicable,  will  he  liable  for  interest  on 
the  amount  of  funds  reduced  by  the 
Department,  in  accordance  with  the 
provisions  of  45  CFR  30.13. 

§  1 355.39    Administrative  and  Judicial 
review. 

States  determined  not  to  be  in 
substantial  conformity  with  titles  IV-B 
and  rV-E  State  plan  requirements,  or  in 
violation  of  section  471(a)(18)  of  the 
Act: 

(a)  May  appeal  the  final  determination 
and  any  subsequent  withholding  of,  or 
reduction  in,  funds  to  the  HHS 
Departmental  Appeals  Board  within  60 
days  after  receipt  of  a  notice  of 
nonconformity  described  in 

§  1355.36(e)(1)  of  this  part,  or  receipt  of 
a  notice  of  noncompliance  by  ACF  as 
described  in  §  1355.38(b)  of  this  part; 

and 

(b)  Will  have  the  opportimity  to 
obtain  judicial  review  of  an  adverse 
decision  of  the  Departmental  Appeals 
Board  within  60  days  after  the  State 
receives  notice  of  the  decision  by  the 
Board.  The  State  must  appeal  to  the 
district  court  of  the  United  States  for  the 
judicial  district  in  which  the  principal 
or  headquarters  office  of  the  agency 
responsible  for  administering  the 
prora^m  is  located. 

(c)  The  procedure  described  in 
paragraphs  (a)  and  (b)  of  this  section 
will  not  apply  to  a  finding  that  a  State 
has  been  determined  to  be  in  violation 
of  section  471(a)(18)  which  is  based  on 
a  judicial  decision. 

PART  1356— REQUIREMENTS 
APPLICABLE  TO  TITLE  IV-E 

4.  The  authority  citation  for  Part  1356 
■   continues  to  read  as  follows: 

Authority:  42  U.S.C.  620  et  seq.,  42  U.S.C 
670  et  seq.,  and  42  U.S.C.  1302. 

5.  Section  1356.20  is  amended  by 
revising  paragraph  (e)(4)  to  read  as 
follows: 

S 1 356.20    State  plan  document  and 
submission  requirements. 


(e)  *  '  * 

(4)  Action.  Each  Regional 
Administrator,  ACF,  has  the  authority  to 
approve  State  plans  and  amendments 
thereto  which  provide  for  the 
administration  of  foster  care 
maintenance  payments  and  adoption 
assistance  programs  under  section  471 
of  the  Act.  The  Commissioner,  ACYF, 
retains  authority  for  determining  that 
proposed  plan  material  is  not 
approvable,  or  that  a  previously 
approved  plan  no  longer  meets  the 
requirements  for  approval. 
•        *        •        »        * 

6.  Section  1356.21  is  revised  to  read 
as  follows: 

§  1 356.21    Foster  care  maintenance 
payments  program  implementation 
requirements. 

(a)  To  implement  the  foster  care 
maintenance  payments  program 
provisions  of  the  title  IV-E  State  plan 
and  to  be  eligible  to  receive  Federal 
financial  participation  (FFP)  for  foster 
care  maintenance  payments  under  this 
part,  a  State  must  meet  the  requirements 
of  this  section,  and  sections  472,  475(1), 
475(4),  475(5)  and  475(6)  of  the  Act. 

(b)  Reasonable  efforts.  In  order  to 
satisfy  the  "reasonable  efforts" 
requirements  of  section  471(a)(15)  as 
implemented  through  section  472(a)(1) 
of  the  Act,  the  State  must  meet  the 
requirements  of  paragraphs  (b),  (d)  and 
(g)(4)  of  this  section.  In  determining 
reasonable  efforts  to  be  made  with 
respect  to  a  child  and  in  making  such 
reasonable  efforts,  the  child's  health  and 
safety  must  be  the  State's  paramount 
concern. 

(1)  Judicial  determination  of 
reasonable  efforts  to  prevent  removal  in 
non-emergency  situations.  When  a  child 
is  removed  fi-om  home  pursuant  to  a 
court  order,  the  court  must  determine, 
before  issuing  such  an  order,  whether 
reasonable  efforts  had  been  made  to 
prevent  removal  prior  to  the  removal  of 
the  child  from  home.  Except  as 
specified  in  paragraph  (b)(2)  of  this 
section,  if  a  judicial  determination 
regarding  reasonable  efforts  to  prevent 
removal  is  not  made  prior  to  the  child's 
removal  ttom  the  home,  as  evidenced  in 
the  court  order  initiating  that  removal, 
the  child  is  not  eligible  under  the  title 
IV-E  foster  care  maintenance  payments 
program  for  the  duration  of  that  stay  in 
foster  care. 

(2)  Judicial  determinations  of 
reasonable  efforts  to  prevent  removal  in 
emergency  situations,  (i)  A  child  will  be 
considered  to  be  removed  fit)m  his/her 
home  in  an  emergency  situation  when  a 
court  order  has  not  been  obtained  in 
advance  of  the  removal. 


(ii)  When  it  is  necessary  to  remove  a 
child  from  his/her  home  prior  to 
obtaining  a  court  order,  the  judicial 
determination  as  to  whether  reasonable 
efforts  were  made  to  prevent  removal  or 
that  reasonable  efforts  to  prevent 
removal  were  not  required  in 
accordance  with  paragraph  (b)(5)  of  this 
section  must  be  made  at  the  first  full 
hearing  pertaining  to  removal  of  the 
child  or  no  later  than  60  days  after  a 
child  has  been  removed  from  home, 
whichever  is  first.  A  State  may  claim 
Federal  financial  participation  from  the 
first  day  of  the  month  in  which  all 
eligibility  criteria  have  been  met. 

Uii)  If  the  determination  concerning 
reasonable  efforts  to  prevent  removal  is 
not  made  as  specified  in  clause  (ii) 
above,  the  child  is  not  eligible  under  the 
title  IV-E  foster  care  maintenance 
payments  program  for  the  duration  of 
that  stay  in  foster  care. 

(3)  Judicial  determination  of 
reasonable  efforts  to  reunify  the  child 
and  family,  (i)  The  court  must 
determine  that  the  State  agency  made 
reasonable  efforts  to  reunify  the  family 
within  twelve  months  of  the  date  the 
child  enters  foster  care  when  the 
permanent  plan  or  goal  for  the  child  is 
to  reunify  the  family,  and  at  least  once 
every  twelve  months  thereafter  as  long 
as  the  permanent  plan  or  goal  is 
reunification.  If  such  a  judicial 
determination  regarding  reasonable 
efforts  to  reunify  is  not  made,  the  child 
becomes  ineligible  under  title  IV-E  from 
the  end  of  the  twelfth  month  following 
the  date  the  child  entered  foster  care  or 
the  most  recent  judicial  determination 
of  reasonable  efforts  to  reunify,  and 
remains  ineligible  until  such  a 
determination  is  made. 

(ii)  When,  in  accordance  with 
paragraph  (b)(5),  the  court  determines 
that  reasonable  efforts  to  reunify  the 
child  and  family  are  not  required,  the 
State  must  hold  a  permanency  hearing 
within  30  days  of  such  a  determination, 
unless  the  requirements  of  the 
permanency  hearing  are  fulfilled  at  the 
hearing  in  which  the  aforementioned 
determination  was  made. 

(4)  Judicial  determination  of 
reasonable  efforts  to  make  and  finalize 
permanent  placements  other  than 
reunification.  The  court  must  determine 
that  the  State  agency  made  reasonable 
efforts  to  make  and  finalize  a  child's 
permanent  placement  at  least  once 
every  twelve  months  fitjm  the  date  the 
permanency  goal  becomes  adoption  or 
placement  in  another  permanent  home. 
If  such  a  judicial  determination 
regarding  reasonable  efforts  to  make  and 
finalize  a  permanent  placement  is  not 
made,  the  child  will  become  ineligible 
under  title  IV-E  horn  the  end  of  the 
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twelfth  month  following  the  date  the 
alternate  permanency  goal  was 
established  or  the  most  recent  judicial 
determination  of  reasonable  efforts  to 
make  and  finalize  a  permanent 
placement,  and  will  remain  so  imtil 
such  a  determination  is  made. 

(5)  Circumstances  in  which 
reasonable  efforts  are  not  required  to 
prevent  a  child's  removal  from  home  or 
to  reunify  the  child  and  family. 
Reasonable  efforts  to  prevent  a  child's 
removal  from  home  or  to  reunify  the 
child  and  family  are  not  required  if  the 
State  agency  obtains  a  judicial 
determination  that  such  efforts  are  not 
required  because: 

(i)  a  court  of  competent  jurisdiction 
has  determined  that  the  parent  has 
subjected  the  child  to  aggravated 
circumstances  (as  defined  in  State  law, 
which  definition  may  include  but  need 
not  be  limited  to  abandonment,  torture, 
chronic  abuse,  and  sexual  abuse); 

(ii)  a  court  of  competent  jurisdiction 
has  determined  that  the  parent  has: 

(A)  committed  murder  (which  would 
have  been  an  offense  under  section 
1111(a)  of  title  18,  United  States  Code, 
if  the  offense  had  occurred  in  the 
special  maritime  or  territorial 
jurisdiction  of  the  United  States)  of 
another  child  of  the  parent; 

(B)  committed  voluntary 
manslaughter  (which  would  have  been 
an  offense  under  section  1112(a)  of  title 
18,  United  States  Code,  if  the  oflfense 
had  occurred  in  the  special  maritime  or 
territorial  jurisdiction  of  the  United 
States)  of  another  child  of  the  parent; 

(C)  aided  or  abetted,  attempted, 
conspired,  or  solicited  to  commit  such 
a  murder  or  such  a  voluntary 
manslaughter;  or 

(D)  committed  a  felony  assault  that 
results  in  serious  bodily  injury  to  the 
child  or  another  child  of  the  parent;  or, 

(iii)  the  parental  rights  of  the  parent 
to  a  sibling  have  been  terminated 
involuntarily. 

(6)  Reasonable  efforts  to  place  a  child 
for  adoption  or  with  a  legal  guardian 
may  be  made  concurrently  with 
reasonable  efforts  to  reunify. 

(7)  The  State  may  use  the  Federal 
Parent  Locator  Service  to  search  for 
absent  parents  in  order  to  facilitate  the 
permanency  plan. 

(c)  Contrary  to  the  welfare 
determination.  Under  section  472(a)(1) 
of  the  Act,  a  child's  removal  from  the 
home  must  have  been  the  result  of  a 
judicial  determination  (unless  the  child 
was  removed  pursuant  to  a  voluntary 
placement  agreement)  to  the  effect  that 
continuation  of  residence  in  the  home 
would  be  contrary  to  the  welfare,  or  that 
placement  would  be  in  the  best 
interests,  of  the  child. 


(1)  In  nonemergency  situations.  When 
a  child  is  removed  from  home  pursuant 
to  a  court  order,  the  coiul  must  make 
the  "contrary  to  the  welfare" 
determination  prior  to  the  removal  of 
the  child  from  home.  The  judicial 
determination  must  be  documented  in 
the  court  order  which  removes  the  child 
from  home.  If  such  a  judicial 
determination  is  not  made  prior  to  the 
removal,  the  child  is  not  eligible  for  title 
IV-E  foster  care  maintenance  payments 
for  the  duration  of  his/her  stay  in  foster 
care. 

(2)  In  emergency  situations.  When  it 
is  necessary  to  remove  a  child  from 
home  prior  to  obtaining  a  court  order, 
the  "contrary  to  the  welfare" 
determination  must  be  made  in  the  first 
court  ruling  that  sanctions  (even 
temporarily)  the  removal  of  a  child  from 
home.  If  the  determination  regarding 
"contrary  to  the  welfare"  is  not  made  in 
the  first  court  ruling  pertaining  to 
removal  from  the  home,  the  child  is  not 
eligible  for  title  IV-E  foster  care 
maintenance  payments  for  the  duration 
of  his/her  stay  in  foster  care. 

(d)  Documentation  of  judicial 
determinations.  The  judicial 
determinations  regarding  "contrary  to 
the  welfare"  and  "reasonable  efforts"  to 
prevent  removal,  reimify  the  family, 
make  and  finalize  a  permanent 
placement,  and  that  reasonable  efforts 
are  not  required  must  be  explicit  and 
must  be  made  on  a  case-by-case  basis 
and  so  stated  in  the  court  order. 

(1)  If  the  "reasonable  efforts"  and 
"contrary  to  the  welfare"  judicial 
determinations  are  not  included  as 
required  in  the  court  orders  identified  in 
paragraphs  (b)  and  (c)  of  this  section,  a 
transcript  of  the  court  proceedings  is  the 
only  other  documentation  that  will  be 
accepted  to  verify  that  these  required 
determinations  have  been  made. 

(2)  Neither  affidavits  nor  nunc  pro 
tunc  orders  will  be  accepted  as 
verification  docimientation  in  support 
of  "reasonable  efforts"  and  "contrary  to 
the  welfare"  judicial  determinations. 

(3)  Court  orders  which  reference  and 
rely  on  State  law  to  substantiate  that 
judicial  determinations  have  been  made 
are  not  acceptable,  even  if  State  law 
provides  that  a  removal  must  be  based 
on  a  judicial  determination  that 
remaining  in  the  home  would  be 
contrary  to  the  child's  welfare  or  that 
removal  can  only  be  ordered  after 
reasonable  efforts  have  been  made. 

(e)  Trial  home  visits.  A  trial  home 
visit  must  not  exceed  six  months  in 
duration,  unless  a  longer  visit  is  ordered 
by  a  court.  If  a  trial  home  visit  extends 
beyond  six  months  and  has  not  been 
authorized  by  the  court,  or  exceeds  the 
time  period  the  court  has  deemed 


appropriate,  and  the  child  is 
subsequently  returned  to  a  foster  care 
setting,  that  placement  must  then  be 
considered  a  new  placement  and  title 
rV-E  eligibility  must  be  re-established. 
Under  these  circumstances,  a  new  court 
order  removing  the  child  from  the 
home,  including  judicial  determinations 
regarding  "contrary  to  the  welfare"  and 
"reasonable  efforts"  to  prevent  removal, 
is  required. 

(f)  Case  review  system.  In  order  to 
satisfy  the  provisions  of  section 
471(a)(16)  of  the  Act  regarding  a  case 
review  system,  each  State's  case  review 
system  must  meet  the  requirements  of 
sections  475(5)  and  475(6)  of  the  Act. 

(g)  Case  plan  requirements.  In  order  to 
satisfy  the  case  plan  requirements  of 
sections  471(a)(16),  475(1)  and  475(5)(A) 
and  (D)  of  the  Act,  the  State  agency 
must  promulgate  policy  materials  and 
instructions  for  use  by  State  and  local 
staff  to  determine  the  appropriateness  of 
and  necessity  for  the  foster  care 
placement  of  the  child.  The  case  plan 
for  each  child  must: 

(1)  Be  a  written  document,  which  is 
a  discrete  part  of  the  case  record,  in  a 
format  determined  by  the  State,  which 
is  developed  jointly  with  the  parent(s) 
or  guardian  of  the  child  in  foster  care; 
and 

(2)  Be  developed  within  a  reasonable 
period,  to  be  established  by  the  State, 
but  in  no  event  later  than  60  days  from 
the  time  the  State  agency  assumes 
responsibility  for  providing  services 
including  placing  the  child;  and 

(3)  Include  a  discussion  of  how  the 
case  plan  is  designed  to  achieve  a  safe 
placement  for  the  child  is,the  least 
restrictive  (most  family-like)  setting 
available  and  in  close  proximity  to  the 
home  of  the  parent(s)  when  the  case 
plan  goal  is  reunification  and  a 
discussion  of  how  the  placement  is 
consistent  with  the  best  interest  and 
special  needs  of  the  child;  and 

(4)  Include  a  description  of  the 
services  offered  and  the  services 
provided  to  prevent  removal  of  the  child 
from  the  home,  to  reunify  the  family, 
and  to  finalize  a  placement  when  the 
case  plan  goal  is  or  becomes  adoption  or 
placement  in  another  permanent  home 
in  accordance  with  sections  475(1)(E) 
and(5)(E)oftheAct. 

(This  requirement  has  been  approved  by  the 
Office  of  Management  and  Budget  (OMB) 
under  OMB  control  number  098(M)140) 

(h)  Application  of  permanency 
hearing  requirements.  (1)  If  a  State 
chooses  to  claim  Federal  financial 
participation  (FFP)  for  the  costs  of  foster 
care  maintenance  payments,  it  must, 
among  other  requirements,  comply  with 
those  in  section  475(5)(C)  of  the  Act. 
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(2)  The  provisions  of  this  paragraph 
and  section  475(5)(C)  of  the  Act  apply 
to  all  children  under  the  responsibility 
of  the  title  IV-E  State  agency  for 
placement  and  care,  except  for  a  child 
with  special  needs  or  circumstances 
which  prevent  his  or  her  return  to  the 
home  or  being  placed  for  adoption.  If 
this  child  is  placed  in  a  court- 
sanctioned  permanent  foster  family 
home  with  a  family  caregiver  specified 
by  the  court,  no  permanency  hearings 
are  required  during  that  specified 
permanent  placement.  If  the  foster  care 
placement  of  this  child  is  subsequently 
changed,  the  State  is  again  required  to 
hold  permanency  hearings,  the  first  of 
which  must  be  held  within  three 
months  of  the  date  of  such  change. 

(3)  In  accordance  vyith  paragraph 
(b)(5)  of  this  section,  when  a  court 
determines  that  reasonable  efforts  to 
return  the  child  home  are  not  required, 
a  permanency  hearing  must  be  held 
within  30  days  of  that  determination, 
unless  the  requirements  of  the 
permanency  hearing  are  fulfilled  at  the 
hearing  in  which  the  aforementioned 
determination  was  made. 

(4)  If  the  State  concludes,  after 
considering  other  permanency  options, 
that  the  most  appropriate  permanency 
plan  for  a  child  is  placement  in  a 
permanent  foster  family  home,  the  State 
must  document,  to  the  State  court,  the 
compelling  reason  which  prevented  the 
child  from  being  placed  in  an  adoptive 
home,  with  a  relative,  or  with  a  legal 
guardian.  An  example  of  a  compelling 
reason  for  establishing  sucli  a 
permanency  goal  is  the  case  of  an  older 
teen  who  specifically  requests  that  such 
a  goal  be  established. 

(5)  When  an  administrative  body, 
appointed  or  approved  by  the  court, 
conducts  the  permanency  hearing,  the 
procedural  safeguards  set  forth  in  the 
definition  of  permanency  hearing  must 
be  so  extended  by  the  athninistrative 
body. 

(i)  Application  of  the  requirements  for 
filing  a  petition  to  terminate  parental 
rights  at  section  475[5)(E)  of  the  Social 
Security  Act.  (1)  Unless  one  of  the 
exceptions  at  subparagraph  (2)  exists, 
the  State  must  file  a  petition  (or,  if  such 
a  petition  has  been  filed  by  another 
party,  seek  to  be  joined  as  a  party  to  the 
petition)  to  terminate  the  parental  rights 
of  a  parent(s): 

(i)  whose  child  has  been  in  foster  care 
under  the  responsibility  of  the  State  for 
15  of  the  most  recent  22  months.  The 
petition  must  be  filed  by  the  end  of  the 
child's  fifteenth  month  in  foster  care.  In 
calculating  when  to  file  a  petition  for 
termination  of  parental  ri^ts,  the  State: 

(A)  must  use  the  date  the  child 
entered  foster  care  as  defined  at  section 


475(5)(F)  of  the  Act  as  the  date  from 
which  the  22  month  clock  begins  for 
calculating  the  15  months  in  foster  care; 

(B)  must  use  a  cumulative  method  of 
calculation  when  a  child  experiences 
multiple  exits  from  and  entries  into 
foster  care  during  the  22  month  period; 

(C)  must  not  include  trial  home  visits 
or  runaway  episodes  in  calculating  15 
months  in  foster  care;  and, 

(D)  need  only  apply  section  475(5)(E) 
to  a  child  once  if  the  State  does  not  file 
a  petition  because  one  of  the  exceptions 
at  paragraph  (2)  of  this  section  applies; 

(ii)  whose  child  has  been  determined 
by  a  court  of  competent  jurisdiction  to 
be  an  abandoned  infant  (as  defined 
under  State  law).  The  petition  to 
terminate  parental  rights  must  be  filed 
within  60  days  of  the  judicial 
determination  that  the  child  is  an 
abandoned  infant;  or, 

(iii)  who  has  been  foimd,  by  a  court 
of  competent  jurisdiction,  to  have 
committed  one  of  the  felonies  listed  at 
paragraph  (b)(5)(ii)  of  this  section. 
Under  such  circumstances,  the  petition 
to  terminate  parental  rights  must  be 
filed  within  60  days  of  a  judicial 
determination  that  reasonable  efforts  to 
reunify  the  child  and  parent  are  not 
required. 

(2)  The  State  may  elect  not  to  file  or 
join  a  petition  to  terminate  the  parental 
rights  of  a  parent  per  paragraph  (i)(l)  of 
this  section  if: 

(i)  at  the  option  of  the  State,  the  child 
is  being  cared  for  by  a  relative; 

(ii)  the  State  agency  has  documented 
in  the  case  plan  (which  must  be 
available  for  court  review)  a  comftelling 
reason  for  determining  that  filing  such 
a  petition  would  not  be  in  the  best 
interests  of  the  child.  Two  examples  of 
compelling  reasons  for  not  filing  a 
petition  to  terminate  parental  rights  are: 

(A)  that  adoption  is  not  the 
appropriate  permanency  goal  for  the 
child;  or, 

(B)  insufficient  grounds  for  filing  a 
petition  to  terminate  parental  rights 
exist;  or, 

(iii)  the  State  agency  has  not  provided 
to  the  family,  consistent  with  the  time 
period  in  the  case  plan,  services  that  the 
State  deems  necessary  for  the  safe  return 
of  the  child  to  the  home,  when 
reasonable  efforts  to  reunify  the  family 
are  required. 

(3)  When  the  State  files  or  joins  a 
petition  to  terminate  parental  rights  in 
accordance  with  paragraph  (i)(l)  of  this 
section,  it  must  concurrently  identify, 
recruit,  process,  and  approve  a  qualified 
adoptive  family  for  the  child. 

(j)  Child  of  a  minor  parent  in  foster 
care.  Foster  care  maintenance  payments 
made  on  behalf  of  a  child  placed  in  a 
foster  family  home  or  child-care 


institution,  who  is  the  parent  of  a  son 
or  daughter  in  the  same  home  or 
institution,  must  include  amounts 
which  are  necessary  to  cover  costs 
incurred  on  behalf  of  the  child's  son  or 
daughter.  Said  costs  must  be  limited  to 
funds  expended  on  those  items 
described  in  the  definition  of  foster  care 
maintenance  payments. 

(k)  Removal  from  the  home  of  a 
specified  relative. 

(1)  For  the  purposes  of  meeting  title 
IV-E  eligibility  under  the  requirements 
of  section  472(a)(1)  of  the  Act,  the  term 
removal  from  the  home  applies  if  a 
child  had  been  living  with  a  parent  or 
other  specified  relative  within  six 
months  of: 

(i)  a  voluntary  placement  agreement 
entered  into  by  such  parent  or  relative 
which  leads  to  physical  removal  of  the 
child  from  the  home; 

(ii)  a  State  agency's  initiation  of  court 
proceedings  which  results  in  a  judicial 
removal  of  the  child  from  such  parent 
or  relative;  or 

(iii)the  State  agency's  physical 
removal  of  the  child  from  the  home  of 
another  specified  relative,  or  a  court- 
ordered  removal  of  custody  from  the 
specified  relative  while  the  child  was 
residing  in  the  home  of  an  interim 
caretaker. 

(2)  Under  the  circumstances  described 
in  paragraph  (k)(l)  of  this  section,  the 
act  of  "removal  from  the  home"  must 
have  occurred  for  the  purposes  of  title 
IV-E  eligibility.  This  does  not  include 
situations  where  legal  custody  is 
removed  from  the  parent  or  relative  and 
the  child  remains  with  the  same  relative 
in  that  home  under  supervision  by  the 
State  agency. 

(1)  Living  with  a  specified  relative.  For 
purposes  of  meeting  the  requirements 
for  living  with  a  specified  relative  prior 
to  removal  from  the  home  under  section 
472(a)(1)  of  the  Act  and  all  of  the   "~ 
conditions  under  section  472(a)(4), 
either  of  the  two  following  situations 

may  apply: 

(1)  'rhe  child  was  living  with  and 
physically  removed  from  the  home  of 
the  parent  or  specified  relative  and  was 
AFDC  eligible  in  that  home  in  the 
month  of  initiation  of  court  proceedings, 
as  well  as  at  the  time  of  removal;  or 

(2)  The  child  was  removed  from  the 
custody  of  the  parent  or  specified 
relative  with  whom  the  child  had  been 
living  within  six  months  of  the  month 
in  which  court  proceedings  were 
initiated  and  the  child  would  have  been 
AFDC  eligible  in  that  month  if  he/she 
had  still  been  living  in  that  home. 

(m)  Review  of  payments  and  licensing 
standards.  In  meeting  the  requirements 
of  section  471(a)(ll)  of  the  Act,  the  State 
must  review  at  reasonable,  specific. 
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time-limited  periods  to  be  established 
by  the  State: 

(1)  The  amount  of  the  payments  made 
for  foster  care  maintenance  and 
adoption  assistance  to  assure  their 
continued  appropriateness;  and 

(2)  The  licensing  or  approval 
standards  for  child  care  institutions  and 
foster  family  homes. 

(n)  Foster  care  goals.  The  specific 
foster  care  goals  required  under  section 
471(a)(14)  of  the  Act  must  be 
incorporated  into  State  law  by  statute  or 
administrative  regulation  provided  such 
administrative  regulation  has  the  force 
of  law. 

(0)  Notice  and  opportunity  to  be 
heard.  The  State  must  provide  the  foster 
parent(s)  of  a  child  and  any  preadoptive 
parent  or  relative  providing  care  for  the 
child  with  notice  of  and  an  opportunity 
to  be  heard  in  permanency  planning 
hearings  and  reviews  held  with  respect 
to  the  child  during  the  time  the  child  is 
in  the  care  of  such  foster  parent, 
preadoptive  parent,  or  relative  caregiver. 
Notice  of  and  an  opportunity  to  be 
heard  does  not  provide  a  foster  parent, 
preadoptive  parent,  or  a  relative  caring 
for  the  child  with  standing  as  a  party  to 
the  case. 

7.  Section  1356.30  is  redesignated  as 
section  1356.22  and  paragraphs  (a)  and 
(b)  revised  to  read  as  follows: 

§  1356.22    Implementation  requirements  for 
children  voluntarily  placed  in  foster  care. 

(a)  As  a  condition  of  receipt  of  Federal 
financial  participation  (FFP)  in  foster 
care  maintenance  payments  for  a 
dependent  child  removed  from  his 
home  under  a  voluntary  placement 
agreement,  the  State  must  meet  the 
requirements  of: 

(1)  Section  472  of  the  Act,  as 
amended; 

(2)  SecUons  422(b)(10)  and  475(5)  of 
the  Act; 

(3)  45  CFR  1356.21(h),  (i),  and  (j);  and 

(4)  The  requirements  of  this  section. 

(b)  Federal  financial  participation  is 
available  only  for  voluntary  foster  care 
maintenance  expenditures  made  within 
the  first  180  days  of  the  date  the 
voluntary  placement  agreement  was 
signed  by  all  pertinent  parties  imless 
there  has  been  a  judicial  determination 
by  a  court  of  competent  jurisdiction, 
within  the  first  180  days  of  the  date  the 
voluntary  placement  agreement  was 
signed,  to  the  effect  that  the  continued 
volimtary  placement  is  in  the  best 
interests  of  the  child. 

(c)  The  State  agency  must  establish 
and  maintain  a  uniform  procedure  or 
system,  consistent  with  State  law,  for 
revocation  by  the  parent(s)  of  a 
voluntary  placement  agreement  and 
return  of  the  child. 


8.  New  §  1356.30  is  added  to  read  as 
follows: 

§  1 356.30    Safety  requirements  for  foster 
care  and  adoptive  home  providers. 

(a)  Unless  an  election  provided  for  in 
paragraph  (d)  of  this  section  is  made, 
the  State  must  provide  documentation 
that  criminal  records  checks  have  been 
conducted  with  respect  to  prospective 
foster  and  adoptive  parents. 

(b)  The  State  may  not  approve  or 
license  any  prospective  foster  or 
adoptive  parent,  nor  may  the  State  claim 
FFP  for  any  foster  care  maintenance  or 
adoption  assistance  payment  made  on 
behalf  of  a  child  placed  in  a  foster  home 
operated  under  the  auspices  of  a  child 
placing  agency  or  on  behalf  of  a  child 
placed  in  an  adoptive  home  through  a 
private  adoption  agency,  if  the  State 
finds  that,  based  on  a  criminal  records 
check  conducted  in  accordance  with 
paragraph  (a)  of  this  section,  that  a  court 
of  competent  jurisdiction  has 
determined  that  the  prospective  foster 
or  adoptive  parent  has  been  convicted  of 
a  felony  involving: 

(1)  child  abuse  or  neglect; 

(2)  spousal  abuse; 

(3)  a  crime  against  children  (including 
child  pornography);  or, 

(4)  a  violent  crime,  including  rape, 
sexual  assault,  or  homicide,  but  not 
including  other  physical  assault  or 
battery. 

(c)  The  State  may  not  approve  or 
license  any  prospective  foster  or 
adoptive  parent,  nor  may  the  State  claim 
FFP  for  any  foster  care  maintenance  or 
adoption  assistance  payment  made  on 
behalf  of  a  child  placed  in  a  foster  home 
operated  under  tbe  auspices  of  a  child 
placing  agency  or  on  behalf  of  a  child 
placed  in  an  adoptive  home  through  a 
private  adoption  agency,  if  the  State 
finds,  based  on  a  criminal  records  check 
conducted  in  accordance  with 
paragraph  (a)  of  this  section,  that  a  covut 
of  competent  jurisdiction  has 
determined  that  the  prospective  foster 
or  adoptive  parent  has,  within  the  last 
five  years,  been  convicted  of  a  felony 
involving: 

(1)  physical  assault; 

(2)  battery;  or, 

(3)  a  drug-related  offense. 

(d)  (1)  The  State  may  elect  not  to 
conduct  or  require  criminal  records 
checks  on  prospective  foster  or  adoptive 
parents  by: 

(i)  notifying  the  Secretary  in  a  letter 
from  the  Governor;  or 

(ii)  enacting  State  legislation. 

(2)  Such  an  election  also  removes  the 
State's  obligation  to  comport  with 
paragraphs  (b)  and  (c)  of  this  section. 

(e)  In  all  cases  where  no  criminal 
records  check  was  conducted,  the 


licensing  file  for  that  foster  family, 
adoptive  family,  child  care  institution, 
or  relative  placement  must  contain 
documentation  that  safety 
considerations  with  respect  to  the 
caretaker(s)  have  been  addressed. 

§§1356.65,1356.70    [Removed] 

8.  §  1356.65  and  §  1356.70  are 
removed. 

9.  New  §  1356.71  is  added  to  read  as 
follows: 

§  1356.71    Federal  review  of  the  eligibility 
of  children  in  foster  care  and  the  eligibility 
of  foster  care  providers  in  title  IV-E 
programs. 

(a)  Purpose  and  scope.  (1)  This 
section  sets  forth  requirements 
governing  Federal  reviews  of  State 
compliance  with  the  title  IV-E 
eligibility  provisions  as  they  apply  to 
children  and  foster  care  providers  imder 
paragraphs  (a)  and  (b)  of  section  472  of 
the  Act. 

(2)  The  requirements  of  this  section 
apply  to  State  agencies  that  receive 
Federal  payments  for  foster  care  under 
title  IV-E  of  the  Act. 

(b)  Composition  of  review  team  and 
preliminary  activities  preceding  an  on- 
site  review.  (1)  The  review  team  must  be 
composed  of  representatives  of  the  State 
agency,  and  ACF's  Regional  and  Central 
Offices. 

(2)  The  State  must  be  responsible  for 
providing  ACF  with  the  complete 
payment  history  for  each  of  the  sample 
and  oversample  cases  prior  to  the  on- 
site  review. 

(c)  Sampling  guidance  and  conduct  of 
review.  (1)  The  list  of  sampling  units  in 
the  target  population  (i.e.,  the  sampling 
fi^me)  will  be  drawn  by  ACF  statistical 
staff  from  the  Adoption  and  Foster  Care 
Analysis  and  Reporting  System 
(AFCARS)  data  which  are  transmitted 
by  the  State  agency  to  ACF.  The 
sampling  frame  will  consist  of  cases  of 
children  who  were  eligible  for  foster 
care  maintenance  payments  diuing  the 
reporting  period  reflected  in  a  State's 
most  recent  AFCARS  data  submission.  If 
these  data  are  not  available  or  are 
deficient,  an  alternative  sampling  frame 
will  be  selected  by  ACF  in  conjunction 
with  the  State  agency. 

(2)  A  sample  of  80  cases  (plus  a  10 
percent  oversample  of  eight  cases)  from 
the  title  IV-E  foster  care  program  will  be 
selected  for  the  first  review  utilizing 
probability  sampling  methodologies. 
Usually,  the  chosen  methodology  wrill 
be  simple  random  sampling,  but  other 
probability  samples  may  be  utilized, 
when  necessary  and  appropriate. 

(3)  Cases  from  the  oversample  will  be 
substituted  and  reviewed  for  each  of  the 
original  sample  of  80  cases  which  is 
listed  in  error  in  AFCARS. 
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(4)  At  the  completion  of  the  first 
eligibility  review,  the  review  team  will 
determine  the  number  of  ineligible 
cases.  When  the  total  number  of 
ineligible  cases  does  not  exceed  eight, 
ACF  can  conclude  with  a  probability  of 
88  percent  that  in  a  population  of  1000 
or  more  cases  the  population 
ineligibility  case  error  rate  is  less  than 
15  percent.  (Three  years  after  the  date 
the  final  rule  becomes  effective,  the 
acceptable  population  ineligibility  case 
error  rate  threshold  will  be  reduced 
from  less  than  15  percent  (eight 
ineligible  cases)  to  less  than  10  percent 
(foiu  ineligible  cases)).  A  State  agency 
which  meets  this  standard  is  considered 
to  be  in  "substantial  compliance"  (see 
paragraph  (h)  of  this  section).  A 
disallowance  will  be  assessed  for  the 
ineligible  cases  for  the  period  of  time 
the  cases  have  been  determined  to  be 
ineligible. 

(5)  A  State  which  has  been 
determined  to  be  in  "non-compliance" 
(i.e.,  not  in  substantial  compliance)  vtrill 
be  required  to  develop  a  program 
improvement  plan  according  to  the 
specifications  discussed  in  paragraph  (i) 
of  this  section,  as  well  as  vmdergo  a 
second  on-site  review.  For  the  second 
review,  a  sample  of  150  cases  (plus  a  10 
percent  oversample  of  15  cases)  will  be 
drawn  from  the  most  recent  AFCARS 
submission.  Cases  fit}m  the  oversample 
will  be  substituted  and  reviewed  for 
each  of  the  original  sample  of  150  cases 
which  is  listed  in  error  in  AFCARS. 

(6)  At  the  completion  of  the  second 
eligibility  review,  the  review  team  will 
calculate  both  the  sample  case 
ineligibility  and  dollar  error  rates  for  the 
cases  determined  ineligible  during  the 
review.  An  extrapolated  disallowance 
equal  to  the  lower  limit  of  a  90  percent 
confidence  interval  for  the  population 
total  dollars  in  error  for  the  amount  of 
time  corresponding  to  the  AFCARS 
reporting  period  will  be  assessed  if  both 
the  child/provider  (case)  ineligibility 
and  dollar  error  rates  exceed  10  percent. 
If  neither,  or  only  one,  of  the  error  rates 
exceeds  10  percent,  a  disallowance  will 
be  assessed  only  for  the  ineligible  cases 
for  the  period  of  time  the  cases  have 
been  determined  to  be  ineligible.  The 
State  must  provide  the  payment  history 
for  all  165  cases  at  the  beginning  of  the 
eligibility  review. 

(d)  Requirements  subject  to  review. 
States  will  be  reviewed  against  the 
requirements  of  title  IV-E  of  the  Act 
regarding: 

(1)  The  eligibility  of  the  children  on 
whose  behalf  the  foster  care 
maintenance  payments  are  made 
(section  472(a)(l)-(4)  of  the  Act). 


(2)  The  eligibility  of  the  providers  of 
foster  care  (see  sections  471(a)(20), 
472(b)  and  (c),  and  475(1)  of  the  Act). 

(e)  Review  instrument.  A  title  FV-E 
foster  care  eligibility  review  checklist 
will  be  used  when  conducting  the 
eligibility  review. 

(0  Eligibility  determination — child. 
The  case  record  of  the  child  must 
contain  proper  and  sufficient 
documentation  to  verify  a  child's 
eligibility  in  accordance  with  paragraph 
(d)i(l),  in  order  to  substantiate  payments 
made  on  the  child's  behalf. 

(g)  Eligibility  determination — 
provider. 

(1)  For  each  case  being  reviewed,  the 
State  agency  must  make  available  a 
licensing  file  which  contains  the 
licensing  history,  including  a  copy  of 
the  certificate  of  licensure/approval  or 
letter  of  approval,  for  each  of  the 
providers  in  the  following  categories: 

(i)  Public  child-care  institutions  with 
25  children  or  less  in  residence; 
.  (ii)  Private  child-care  institutions; 

(iii)  Group  homes;  and 

(iv)  Foster  family  homes,  including 
relative  homes. 

(2)  The  licensing  file  must  contain 
dociunentation  that  the  State  has 
complied  with  the  safety  requirements 
for  foster,  relative,  and  adoptive 
placements  in  accordance  with 

§  1356.30. 

(3)  If  the  licensing  file  does  not 
contain  sufficient  information  to 
support  a  child's  placement  in  a 
licensed  facility,  the  State  agency  may 
provide  supplemental  information  from 
other  sources  (e.g.,  a  computerized 
database). 

(h)  Standards  of  compliance.  (1) 
Disallowances  will  be  taken,  and  plans 
for  program  improvement  required, 
based  on  the  extent  to  which  a  State  is 
not  in  substantial  compliance  with 
recipient  or  provider  eligibility 
provisions  of  title  IV-E,  or  applicable 
regulations  in  45  CFR  Parts  1355  and 
1356. 

(2)  Substantial  compUance  and  non- 
compliance are  defined  as  follows: 

(i)  Substantial  compliance — For  the 
first  review  (of  the  sample  of  80  cases), 
eight  or  fewer  of  the  title  IV-E  cases 
reviewed  must  be  determined  to  be 
ineligible.  (This  critical  number  of 
"errors",  i.e.,  ineUgible  cases,  is  reduced 
to  four  errors  or  less,  three  years  after 
the  final  rule  becomes  effective).  For  the 
second  review  (if  required),  substantial 
compliance  means  either  the  case 
ineUgibility  or  dollar  error  rate  does  not 
exceed  10  percent. 

(ii)  Noncompliance — means  not  in 
-substantial  compliance.  For  the  first 
review  (of  the  sample  of  80  cases),  nine 
or  more  of  the  title  IV-^  cases  reviewed 


must  be  determined  to  be  ineligible. 
(This  critical  number  of  "errors",  i.e.. 
ineligible  cases,  is  reduced  to  five  or 
more  three  years  after  the  final  rule 
becomes  effective).  For  the  second 
review  (if  required),  noncompliance 
means  both  the  case  ineligibility  and 
dollar  error  rates  exceed  10  percent. 

(3)  The  ACF  will  notify  the  State  in 
writing  within  30  calendar  days  after 
the  completion  of  the  on-site  eligibility 
review  of  whether  the  State  is,  or  is  not, 
operating  in  substantial  compUance. 

(4)  States  which  are  determined  to  be 
in  substantial  compliance  must  imdergo 
a  subsequent  review  after  a  minimum  of 
three  years. 

(i)  Program  improvement  plans.  (1)- 
States  which  are  determined  to  be  in 
noncompliance  with  recipient  or 
provider  eligibility  provisions  of  title 
IV^,  or  applicable  regulations  in  45 
CFR  Parts  1355  and  1356,  will  develop 
a  program  improvement  plan  designed 
to  correct  the  areas  determined  not  to  be 
in  substantial  compliance.  The  program 
improvement  plan  will: 

(i)  Be  developed  jointly  by  State  and 
Federal  staff; 

(ii)  Identify  the  areas  in  which  the 
State's  program  is  not  in  substantial 
compliance; 

(iii)  Not  extend  beyond  one  year  (i.e., 
a  State  will  have  a  maximum  period  of 
one  year  in  which  to  implement  the 
provisions  of  the  program  improvement 
plan);  and 

(iv)  Include: 

(A)  specific  goals; 

(B)  the  action  steps  required  to  correct 
each  identified  weakness  or  deficiency; 
and, 

(C)  a  date  by  which  each  of  the  acticm 
steps  is  to  be  completed. 

(2)  States  determined  not  to  be  in 
substantial  compliance  as  a  result  of  the 
first  review  must  submit  the  program 
improvement  plan  to  ACF  for  approval 
within  60  calendar  days  fit>m  the  date 
the  State  receives  the  written 
notification  that  it  is  not  in  substantial 
compliance.  This  deadline  may  be 
extended  an  additional  30  calendar  days 
when  a  State  agency  submits  additional 
dociunentation  to  ACF  in  support  of 
cases  determined  to  be  ineligible  as  a 
result  of  the  on-site  eligibility  review. 

(3)  The  ACF  Regional  Office  will 
intermittently  review,  in  conjunction 
vsrith  the  State  agency,  the  State's 
progress  in  completing  the  prescribed 
action  steps  in  the  program 
improvement  plan. 

(4)  If  a  State  agency's  program 
improvement  plan  is  not  submitted  for 
approval  in  accordance  with  the 
provisions  of  paragraph  (i)(l)  and  (2)  of 
this  section,  funds  will  be  disallowed 
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pursuant  to  the  provisions  of  paragraph 
(k)  of  this  section. 

(j)  Disallowance  of  funds.  The  amount 
of  funds  to  be  disallowed  will  be 
determined  by  the  extent  to  which  a 
State  is  not  in  substantial  compliance 
with  recipient  or  provider  eligibility 
provisions  of  title  IV-E,  or  applicable 
regulations  in  45  CFR  Farts  1355  and 
1356. 

(1)  States  which  are  in  found  to  be  in 
substantial  compliance  during  the  first 
or  second  review  will  have 
disallowances  (if  any)  determined  on 
the  basis  of  individual  cases  reviewed 
and  found  to  be  in  error.  The  amount  of 
disallowance  will  be  computed  on  the 
basis  of  payments  associated  with 
ineligible  cases  for  the  entire  period  of 
time  that  each  case  has  been  determined 
to  be  ineligible. 


(2)  States  which  are  found  to  be  in 
noncompliance  during  the  first  review 
will  have  disallowances  determined  on 
the  basis  of  individual  cases  reviewed 
and  found  to  be  in  error,  and  must 
implement  a  program  improvement  plan 
in  accordance  with  the  provisions 
contained  within  it.  A  second  review 
will  be  conducted  no  later  than  during 
the  AFCARS  reporting  period  which 
immediately  follows  the  program 
improvement  plan  completion  date  on  a 
sample  of  150  cases  drawn  from  the 
State's  most  recent  AFCARS  data.  If 
both  the  case  ineligibility  and  dollar 
error  rates  exceed  10  percent  the  State 
is  in  non-compliance  and  an  additional 
disallowance  will  be  determined  based 
on  extrapolation  from  the  sample  to  the 
universe  of  claims  paid  for  the  duration 


of  the  AFCARS  reporting  period.  If 
either  the  case  ineligibility  or  dollar  rate 
does  not  exceed  10  percent,  the  amount 
of  disallowance  will  be  computed  on 
the  basis  of  payments  associated  with 
ineligible  cases  for  the  entire  period  of 
time  the  case  has  been  determined  to  be 
ineligible. 

(3)  The  State  agency  will  be  liable  for 
interest  on  the  amount  of  funds 
disallowed  by  the  Department,  in 
accordance  with  the  provisions  of  45 
CFR  30.13. 

(4)  States  may  appeal  any 
disallowance  actions  taken  by  ACF  to 
the  HHS  Departmental  Appeals  Board  in 
accordance  with  regulations  at  45  CFR 
Part  16. 

[FR  Doc.  98-24944  Filed  9-17-98;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  319  and  354 

[Docket  No.  98-087-1] 

RIN  0579-AB01 

Solid  Wood  Packing  Material  From 
China 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  for  importing  logs,  lumber, 
and  other  unmanufactured  wood 
articles  by  adding  treatment  and 
documentation  requirements  for  solid 
wood  packing  material  imported  from 
China.  This  change  means  that  wooden 
pallets,  crating,  dunnage,  and  other 
wooden  packing  material  imported  into 
the  United  States  from  China  will  have 
to  be  heat  treated,  fumigated,  or  treated 
with  preservatives  prior  to  departure 
from  China.  This  action  will  affect 
anyone  who  uses  solid  wood  packing 
material  in  connection  with  exporting 
commodities  from  China'to  the  United 
States.  This  action  is  necessary  to 
control  the  risk  that  solid  wood  packing 
material  from  China  could  introduce 
dangerous  plant  pests,  including  forest 
pests,  into  the  United  States,  a  risk 
demonstrated  by  many  recent  incidents 
where  exotic  pests  were  detected  in 
solid  wood  packing  material  from 
China. 

DATES:  Interim  rule  effective  December 
17, 1998.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
November  17,  1998.  We  also  wall 
consider  comments  made  at  three  public 
hearings  scheduled  to  be  held  dining 
the  public  comment  period  in 
Washington,  DC,  on  October  16. 1998, 
and  in  Seattle,  WA,  and  Los  Angeles, 
CA,  on  dates  to  be  announced. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-087-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unitj,  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-087-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
The  Washington,  DC,  public  hearing 
will  be  held  on  October  16, 1998,  at  the 
Jefferson  Auditorium,  U.S.  Department 
of  Agriculture,  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Campbell,  Import  Specialist, 
Phytosanitary  Issues  Management  Team, 
PPQ,  APHIS,  4700  River  Road.  Unit  140, 
Riverdale,  MD  20737-1236,  (301)  734- 
6799. 
SUPPt.EMENTARY  INFORMATION: 

Background 

Logs,  lumber,  and  other 
unmanufactured  wood  articles  imported 
into  the  United  States  could  pose  a 
signifrcant  hazard  of  introducing  plant 
pests  detrimental  to  agriculture  and  to 
natiu^l,  cultivated,  and  urban  forest 
resources.  The  regulations  in  7  CFR 
319.40-1  through  319.40-11  (referred  to 
below  as  the  regulations)  are  intended  to 
mitigate  the  plant  pest  risk  presented  by 
the  importation  of  logs,  lumber,  and 
other  uiunanufactured  wood  articles. 

One  of  the  classes  of  wood  articles 
that  is  subject  to  import  restrictions  is 
solid  wood  packing  material  (SWPM). 
The  regulations  define  SWPM  in 
§  319.40-1  as  "Wood  packing  materials 
other  than  loose  wood  packing 
materials,  used  or  for  use  with  cargo  to 
prevent  damage,  including,  but  not 
limited  to,  dunnage,  crating,  pallets, 
packing  blocks,  drums,  cases,  and 
skids."  Most  of  the  wooden  pallets, 
crates,  dunnage  and  similar  articles 
used  to  assist  the  movement  of 
commodities  in  international  commerce 
meet  the  definition  of  SWPM  and  are 
subject  to  the  regulations.  However,  it  is 
important  to  note  that  more  and  more 
synthetic  or  highly  processed  wood 
materials  are  being  used  as  packing 
material,  and  these  articles  (e.g., 
plywood,  oriented  strand  board, 
corrugated  paperboard,  plastic,  resin 
composites)  are  not  subject  to  the 
requirements  for  SWPM. 

The  importation  of  SWPM  is 
regulated  because  this  material  presents 
a  number  of  plant  pest  risks.  SWPM  is 
often  constructed  from  raw  wood  just 
shortly  before  it  is  used,  often  includes 
bark  on  some  surfaces,  and  is  often 
made  from  low  quality  wood  that 
sometimes  may  be  of  low  quality  due  to 
pest  damage.  These  factors  all  mean  that 
SWPM  presents  a  high  risk  of  spreading 
wood  pests  that  exist  in  the  areas  where 
the  SWPM  was  constructed. 
Additionally,  the  SWPM  in  transit  is  in 
close  contact  with  the  commodities 
(including  wood  products)  it  is  used  to 


pack,  with  an  excellent  opportunity  for 
pests  to  move  frtim  SWPM  to 
commodities.  After  commodities  arrive 
in  the  United  States,  pests  from  the 
SWPM  have  many  opportunities  to 
escape  and  become  established, 
especially  since  the  SWPM  associated 
with  commodities  often  moves  long 
distances  throughout  the  United  States, 
is  reused  fr^uently,  and  is  often  stored 
outdoors  at  ports  and  warehouses  when 
not  in  use. 

To  control  these  risks,  §  319.40-3  of 
the  regulations  imposes  certain 
requirements  on  imported  SWPM.  If  the 
SWPM  is  not  free  of  bark,  it  must  be 
heat  treated,  fumigated,  or  treated  with 
preservatives  in  accordance  with  the 
regulations  prior  to  arrival.  Even  if  the 
SWPM  is  free  of  bark,  the  SWPM  must 
be  heat  treated,  fumigated,  or  treated 
with  preservatives  in  accordance  with 
the  regulations  prior  to  arrival  if  it  is 
used  to  pack  regulated  wood 
commodities  in  transit.  However, 
SWPM  used  to  move  regulated  wood 
commodities  need  not  be  heat  treated, 
fumigated,  or  treated  with  preservatives 
if  the  SWPM  meets  all  the  importation 
and  entry  conditions  required  for  the 
regulated  wood  commodities  the  SWPM 
is  used  to  move. 

The  least  restrictive  requirement  for 
importing  SWPM  occiu«  when  the 
SWPM  is  used  to  move  nonregulated 
articles  (articles  that  are  not  wood,  or 
that  are  highly  processed  wood 
excluded  from  regulation).  When  SWPM 
is  used  to  move  nonregulated  articles, 
the  SWPM  must  be  totally  free  from 
bark  and  apparently  free  from  live  plant 
pests.  It  need  not  be  heat  treated, 
fumigated,  or  treated  with  preservatives. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  inspects  and 
monitors  shipments  of  imported  wood 
at  the  port  of  first  arrival  to  ensure  that 
articles  are  imported  in  compliance 
with  the  regulations.  Inspectors  have 
documented  instances  where  imported 
SWPM  was  not  in  compliance  with  the 
regulations.  The  single  largest  source  of 
SWPM  not  in  compliance  with  the 
regulations  has  been  commercial 
shipments  from  China.  (China  means 
the  People's  Republic  of  China, 
including  the  Hong  Kong  Special 
Administrative  Region.)  During  the 
period  from  August  23, 1995  (when  the 
regulations  went  into  effect),  imtil 
March  15, 1998,  inspectors  reported  132 
shipments  containing  SWPM  from 
China  that  were  infested  with  exotic 
plant  pests.  In  each  of  these  reported 
instances,  the  shipment  was  treated, 
reexported,  or  destroyed.  There  were 
also  many  additional  reports  of  pallets, 
crating  and  other  SWPM  that  had  bark 
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on  the  surface  and  thus  were  not  in 
compliance  with  the  regulations. 

These  reports  indicate  that  a  very 
large  problem  exists  with  SWPM 
imported  from  China.  APHIS  inspects  a 
percentage  of  shipments  arriving  from 
China  if  the  shipments  are  not  regulated 
wood  products.  However,  virtually  all  of 
these  shipments  have  SWPM  as  packing 
materials.  Some  of  the  cargo  in  which 
APHIS  has  found  exotic  plant  pests  in 
the  accompanying  SWPM  include  cable 
wire,  granite,  marble  tiles,  pipe  flanges, 
machinery,  and  tools. 

APHIS  has  recently  found  numerous 
exotic  plant  pests  associated  with 
SWPM  imported  from  China,  including 
extremely  destructive  wood-boring 
insects  of  the  genera  Anoplophora, 
Ceresium,  Hesperophanes,  and 
Monochamus.  Pests  of  these  genera  have 
moved  with  the  SWPM  that  carries  them 
to  numerous  States,  including 
Cahfomia,  Florida,  lUinoiis,  Indiana, 
Michigan,  New  Jersey,  New  York,  North 
Carolina,  Tennessee,  Texas, 
Washington,  and  Wisconsin.  By  the  end 
of  fiscal  year  1998,  approximately  $5 
million  will  have  been  spent  in  ongoing 
efforts  to  eradicate  these  outbreaks  in 
the  States  of  New  York  and  Illinois.  In 
each  of  the  other  States  listed,  the  pests 
were  intercepted  and  destroyed  before 
becoming  established. 

An  infestation  of  one  particularly 
destructive  exotic  pest  of  maple,  poplar, 
and  other  hardwood  trees,  the  Asian 
longhomed  beetle  [Anoplophora 
glabhpennis),  was  discovered  near  a 
maritime  facility  in  Brooklyn,  NY,  in 
August  1996.  State  and  Federal 
authorities  have  since  uprooted, 
chipped,  and  burned  thousands  of  trees 
on  public  and  private  land  to  control  the 
infestation.  An  outbreak  of  the  same 
pest  was  reported  in  Ravenswood,  IL, 
and  surrounding  areas  in  July  1998. 
Control  efforts  in  both  areas  continue. 
Even  though  the  Asian  longhomed 
beetle  was  likely  established  in  these 
areas  prior  to  implementation  of  our 
current  regulations  governing  SWPM, 
the  Asian  longhomed  beetle  continues 
to  be  intercepted  on  shipments 
associated  with  SWPM  from  China. 

The  damage  and  losses  that  would 
occur  if  additional  plant  pests 
associated  with  SWPM  from  China 
should  become  established  and  spread 
in  the  United  States  would  be 
substantial.  For  example,  many  species 
of  hardwood  trees  would  be  destroyed, 
severely  harming  industries  that  depend 
on  the  wood  and  other  products  of  these 
trees  (e.g.,  maple  syrup,  maple  sugar, 
firuit).  Hardwood  lumber  industries 
would  face  critical  supply  shortages  and 
would  be  forced  to  try  to  meet  their 
needs  with  imported  hardwoods. 


Mature  omamental  trees  would  be 
attacked,  and  domestic  supplies  of  trees 
for  nursery  and  landscaping  companies 
would  be  reduced  or  eliminated. 
Widespread  destruction  of  hardwood 
trees  in  public  and  private  forest  land 
would  occur,  causing  enormous  direct 
losses  in  tourism  and  related  industries 
and  enormous  losses  that  cannot  be 
easily  measured  to  the  aesthetics  of  oiu' 
woodlands. 

APHIS,  Plant  Protection  and 
Quarantine,  recently  completed  a  plant 
pest  risk  assessment  that  focuses  on  four 
taxa  intercepted  on  SWPM  from  China. 
The  assessment  provides  scientific 
references  and  details  on  the  biology  of 
Ceresium  spp.,  Monochamus  spp., 
Hesperophanes  spp.,  and  the  Asian 
longhomed  beetle  [Anoplophora 
glabripennis),  as  well  as  qualitative 
characterizations  of  the  biological 
consequences  and  likelihood  of 
introduction.  The  assessment  is 
consistent  with  guidelines  for 
conducting  plant  pest  risk  analyses 
provided  by  the  International  Plant 
Protection  Convention  (IPPC)  of  the 
United  Nations  Food  and  Agriculture 
Organization  (FAO)  and  the  North 
American  Plant  Protection  Organization 
(NAPPO).  The  assessment  concluded 
that  each  of  these  taxa  constitutes  a 
significant  and  immediate  threat  to  the 
United  States.  In  addition,  APHIS  has 
conducted  an  environmental  assessment 
of  the  impacts  of  the  interim  rule. 
Copies  of  both  of  these  documents  are 
available  from  the  office  identified 
above  under  FOR  FURTHER  INFORMATION 
CONTACT. 

The  United  States  Department  of 
Agriculture  has  tried  to  convince  the 
national  government  of  China  and 
individual  exporters  of  Chinese  goods  to 
take  steps  to  control  the  problems 
caused  by  exotic  plant  pests  in  SWPM 
from  China.  The  compliance  of  Chinese 
shipments  with  the  current  regulatory 
requirements  for  SWPM  continues  to  be 
very  poor,  with  many  shipments 
arriving  with  bark  and  obvious  signs  of 
live  pests  on  SWPM. 

To  control  this  serious  problem, 
APHIS  is  initiating  additional  treatment 
and  certification  requirements  for 
SWPM  from  China.  These  imports 
represent  the  largest  identifiable  source 
of  the  introductions  discussed  above. 
Additionally,  APHIS  will  continue  to 
evaluate  the  problem  of  SWPM  imports 
in  general.  We  are  currently  preparing 
an  advance  notice  of  proposed 
mlemaking  to  seek  information  and 
develop  regulatory  options  on  the 
general  problem  of  imported  SWPM 
from  all  countries  and  the  particular 
problem  of  how  to  respond  to  the 
scheduled  discontinued  use,  both 


domestically  and  overseas,  of  methyl 
bromide  fumigation  for  imported^vood 
products,  in  accordance  with  the  Clean 
Air  Act's  and  Montreal  Protocol's  phase- 
out  schedules.  Because  there  are 
multiple  risks  to  U.S.  resources  from 
exotic  wood-boring  insects  associated 
with  SWPM  of  other  origins,  and 
because  of  the  potential  for  adverse 
environmental  effects  from  the  use  of 
methyl  bromide  and  other  pesticides  as 
a  result  of  this  mle,  APHIS  considers 
this  interim  mle  to  be  the  first  step 
towards  better  exclusion  of  pest  risks 
from  SWPM.  APHIS  will  initiate  an 
interagency  review  in  order  to  develop 
an  advance  notice  of  proposed 
mlemaking  that  will  identify  various 
options  for  amending  existing 
regulations  for  importing  SWPM  from 
all  foreign  countries  to  further  improve 
exclusA>n  procedures  and  protect  forest 
resources,  while  at  the  same  time 
minimizing  the  further  use  of  methyl 
bromide  in  order  to  protect  the 
stratospheric  ozone  layer.  APHIS 
intends  to  implement  this  interim  mle 
until  APHIS  has  completed  the 
rulemaking  process  described  above  for 
improved  measures  for  mitigating  the 
pest  risk  of  SWPM  from  all  sources. 
During  the  period  this  interim  mle  is  in 
effect,  APHIS  will  work  with  China  to 
obtain  information  on  actions  China  has 
taken  to  comply  with  the  interim  rule, 
including  the  use  of  methyl  bromide 
and  other  pesticides.  If  the  amount  of 
methyl  bromide  used  in  China  is  greater 
than  expected,  or  if  the  interim  mle 
remains  in  effect  longer  than  2  years, 
additional  environmental  analysis  may 
be  necessary.  We  will  consider 
comments  received  on  the  advance 
notice  of  proposed  mlemaking,  as  well 
as  on  this  interim  mle,  in  developing 
any  proposed  or  final  mle  changing  the 
requirements  for  importing  SWPM. 

Hong  Kong  Special  Administrative 
Region 

This  interim  mle  is  intended  to 
address  the  problem  of  serious  plant 
pests,  such  as  Asian  longhomed  beetle, 
being  introduced  into  the  United  States 
on  SWPM  imported  from  the  mainland 
of  China.  Due  to  the  close  and  unique 
economic  connections  between  the 
Hong  Kong  Special  Administrative 
Region  and  the  mainland  of  China,  and 
the  fact  that  about  half  of  the  mainland's 
exports  to  the  United  States  come 
through  Hong  Kong,  it  is  necessary  to 
include  the  Hong  Kong  Special 
Administrative  Region  in  this  interim 
mle  in  some  form  to  effectively  address 
the  problem.  This  interim  mle  is 
intended  to  require  certification  of  all 
SWPM  originating  on  the  mainland  of 
China  as  having  been  treated.  In  view  of 
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the  separate  customs  territory  status  and 
separate  quarantine  and  inspection 
regime  maintained  by  the  Hong  Kong 
Special  Administrative  Region  with 
regard  to  the  mainland  of  China,  and  in 
view  of  the  fact  that  a  large  amount  of 
goods  not  originating  on  the  mainland 
of  China  or  in  the  Hong  Kong  Special 
Administrative  Region  pass  through  the 
Hong  Kong  Special  Administrative 
Region  on  the  way  to  the  United  States, 
we  are  considering  changes  to  the 
interim  rule  in  order  to  avoid 
unnecessary  effect  on  Hong  Kong's  trade 
with  the  United  States  and  other  parts 
of  the  world  while  preventing  further 
introductions  of  serious  plant  pests  from 
Hong  Kong  or  the  mainland  of  China. 

New  Regulatory  Requirements  for 
SWPM  From  China 

We  are  amending  the  regulations  to 
require  that  SWPM  imported  into  the 
United  States  from  China  be  heat 
treated,  fumigated,  or  treated  with 
preservatives  prior  to  departure  from 
China.  We  will  also  require  that  each 
shipment  from  China  that  contains 
SWPM  must  be  accompanied  by  a 
certificate,  issued  by  the  national 
government  of  China,  stating  that  the 
SWPM  was  heat  treated,  fumigated,  or 
treated  with  preservatives  prior  to 
departure  from  China.  Shipments  from 
China  that  do  not  employ  SWPM  must 
be  accompanied  by  an  exporter 
statement  stating  that  the  shipment 
contains  no  SWPM.  An  exporter 
statement  is  not  a  government-issued 
document  but  rather  is  a  written 
declaration  by  the  exporter,  such  as  an 
exporter  statement  on  or  attached  to  the 
commercial  invoice,  and  as  an 
attachment  to  the  bill  of  lading,  stating 
the  nature  of  the  shipment  and  that  it 
does  not  contain  any  SWPM.  A 
definition  of  exporter  statement  is 
added  to  the  definitions  in  §  319.40-1. 

Because  the  certificate  requirement 
may  slow  clearance  of  shipments  at  U.S. 
ports  while  inspectors  match  certificates 
with  the  associated  SWPM,  we  are  also 
providing  exporters  of  SWPM  from 
China  v/ith  ♦ha  option  of  having  each 
article  of  SWPM  that  has  been  treated, 
marked  at  the  treatment  fadUty  with  a 
stamp  or  weatherproof  label  that  reads 
"CHINA  TREATED."  This  marking, 
while  not  required,  may  help  to 
expedite  release  of  shipments  at  the  port 
of  first  arrival.  This  type  of  marking, 
however,  is  not  a  substitute  for  the 
required  certificate. 

Heat  treatment,  fumigation,  or 
treatment  with  preservatives  may  be 
performed  in  accordance  with  the 
treatment  schedules  authorized  for 
SWPM  in  the  regulations  or  in  the  PPQ 
Treatment  Manual,  which  is 


incorporated  by  reference  at  7  CFR 
300.1  of  this  chapter.  It  is  anticipated 
that  most  treatments  conducted  to  meet 
the  regulatory  requirements  wrill  employ 
methyl  bromide  fumigation,  although 
some  other  fumigants  such  as 
phosphene,  or  a  number  of 
preservatives,  may  be  employed. 
Preservatives  in  common  use  include 
arsenic,  copper  sulfate,  creosote,  and 
copper-8-quinolinate. 

We  are  not  establishing  a  time  limit 
for  treatment  of  SWPM;  i.e..  SWPM  will 
not  be  required  to  be  treated  within  a 
certain  number  of  days  prior  to 
embarking  for  the  United  States.  Such  a 
requirement  would  make  it  far  more 
difficult  for  exporters  to  schedule 
treatment  of  SWPM  and  conduct 
treatments  in  large,  cost-effective 
batches.  A  time  limit  on  treatment  of 
SWPM  would  likely  encotu-age  a  higher 
level  of  noncompliance  by  exporters, 
which  would  result  in  an  increased  risk 
level.  However,  to  guard  against 
reinfestation  during  the  entire  interval 
between  treatment  and  export,  the 
SWPM  must  be  stored,  handled,  or 
safeguarded  in  a  manner  which 
excludes  any  infestation  of  it  by  plant 
pests. 

If  a  shipment  containing  SWPM  from 
China  arrives  at  a  port  in  the  United 
States  and  the  SWPM  is  foimd  to 
contain  plant  pests,  or  the  SWPM  has 
not  been  heat  treated,  fumigated,  or 
treated  with  preservatives,  or  there  is  no 
accompanying  certificate  documenting 
such  treatment,  an  APHIS  inspector  may 
deny  entry  to  the  entire  lot  or  shipment 
(cargo  and  SWPM).  Alternatively,  the 
inspector  will  allow  the  importer  to 
separate  the  cargo  from  the  SWPM.  at  a 
location  and  within  a  time  period 
specified  by  the  inspector,  and  destroy 
or  reexport  the  SWPM,  if  the  inspector 
determines  that  this  can  be  done 
without  risk  of  spreading  plant  pests. 
This  may  only  be  done  in  cases  where 
there  is  a  secure  facility  for  separation 
of  the  cargo,  available  means  to  destroy 
the  SWPM  (incineration,  or  chipping 
and  incineration,  are  the  authorized 
methods),  and  available  APHIS 
inspectors  to  supervise  the  process.  The 
importer  will  be  responsible  for  all 
expenses  associated  with  this  process. 

Alternatives  Considered 

APHIS  considered  several  alternatives 
in  an  effort  to  achieve  the  necessary 
control  over  the  pest  problems 
associated  with  SWPM  &t)m  China 
while  imposing  the  minimum  necessary 
adverse  impacts  on  persons  who  will  be 
affected  by  this  rule.  We  attempted  to 
set  requirements  that  allowed  exporters 
and  importers  to  mitigate  the  risks 
associated  with  SWPM  frx>m  China  in  a 


variety  of  ways — by  using  alternative 
non-regulated  packing  material,  or  by 
using  one  of  several  treatment  options 
for  the  packing  material,  or  by 
purchasing  pre-treated  packing  material 
that  is  available  from  many  sources — 
that  would  allow  them  to  make  sound 
business  decisions  on  the  best  way  their 
particular  enterprise  could  comply  with 
our  regulatory  requirements. 

The  major  alternatives  we  considered 
for  this  rule  were:  (1)  Prohibiting  the 
entry  of  SWPM  from  China;  (2) 
requiring  treatment  and  certification 
abroad  of  SWPM  from  China;  (3) 
treatment  either  abroad  or  in  the  United 
States;  and  (4)  taking  no  action 
(continuing  the  existing  permitting 
process  for  SWPM). 

The  first  alternative  we  considered  to 
this  rule  was  a  total  ban  on  importing 
SWPM  from  China.  In  terms  of 
managing  pest  risks,  a  total  ban  on 
SWPM  from  China  was  the  most 
effective,  enforceable,  and  simple 
alternative.  It  was  also  consistent  with 
APHIS'  actions  in  the  past,  where  we 
implemented  import  bans  on  a  product 
from  a  coimtry  when  the  association  of 
plant  pests  with  the  product  was  well 
established  and  it  was  not  practical  to 
enforce  treatment  for  the  pests.  In  this 
case,  the  association  of  dangerous  exotic 
plant  pests  with  SWPM  from  China  is 
well  established,  and.  while  treatments 
for  those  plant  pests  are  available, 
constant  enforcement  may  not  be 
practical.  A  huge  volume  of  cargo  with 
SWPM  arrives  daily  in  the  United  States 
from  China.  Checking  at  ports  to 
confirm  that  arriving  SWPM  has  been 
treated,  and  has  certificates  issued  by 
the  national  government  of  China 
confirming  treatment,  will  require 
substantial  additional  APHIS  resources 
at  ports.  Additional  resources  will  also 
be  needed  to  deal  with  shipments  that 
arrive  without  certification  or  with 
untreated  SWPM. 

Although  a  ban  on  SWPM  from  China 
would  be  the  most  effective  and 
practical  means  of  controlling  the  pest 
risk,  it  would  have  an  adverse  impact  on 
trade  with  China  and  on  those  sectors  of 
the  U.S.  economy  that  rely  on  Chinese 
imports.  These  effects  are  discussed 
below  under  "Executive  Order  12866 
and  Regulatory  Flexibility  Act."  A  ban 
would  affect  a  large  fraction  of  the  more 
than  one  million  shipments  imported 
into  the  United  States  from  China  each 
year,  valued  at  over  $72  billion  in  1997. 
The  primary  effects  of  a  ban  would  be 
to  delay  delivery  of  shipments  while 
exporters  arrange  to  use  alternative 
materials  other  than  SWPM.  and  to 
increase  the  cost  of  each  shipment  for 
which  more  expensive  packing 
materials  are  substituted  for  SWPM. 
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The  second  alternative  APHIS 
considered  was  to  allow  SWPM  fi^m 
China  to  enter  the  United  States  if 
treated  prior  to  departure  from  China 
and  accompanied  by  certification  of 
treatment.  APHIS  believes  that  effective 
implementation  of  this  option  will 
minimize  trade  disruption  and  other 
adverse  impacts  while  managing  pest 
risks.  The  costs  associated  with  this 
alternative  are  also  discussed  below 
under  "Executive  Order  12866  and 
Regulatory  Flexibility  Act."  and  include 
primarily  costs  of  treating  SWPM. 

The  third  alternative  APHIS 
considered  was  to  inspect  SWPM  from 
China  at  the  port  of  arrival  in  the  United 
States,  and  to  order  treatment  if 
necessary  after  arrival  in  the  United 
States.  Under  this  alternative,  exporters 
could  also  have  treated  their  SWPM 
prior  to  departing  from  China  if  they 
expected  treatment  would  be  necessary. 
This  alternative  could  have  allowed 
some  shipments  to  be  cleared  by 
inspection  upon  arrival,  with  no  need 
for  treatment.  Although  this  option 
would  provide  less  of  a  trade  disruption 
than  the  previous  alternatives,  we 
believe  that  it  would  increase  pest  risks 
to  an  unacceptable  level.  This 
alternative  probably  would  not  induce 
most  exporters  to  treat  SWPM  from 
China  prior  to  departure  and  would, 
instead,  result  in  a  vastly  increased 
demand  for  treatment,  especially  methyl 
bromide  fumigation,  at  ports  of  arrival 
in  the  United  States.  Treatment  upon 
arrival  would  be  very  labor  intensive, 
would  also  have  adverse  consequences 
on  the  efficiency  of  port  operations, 
would  have  severe  budget  implications 
for  APHIS,  and  would  not  be  consistent 
with  our  poUcy  for  regulating  SWPM 
from  all  other  parts  of  the  world,  which 
is,  essentially,  that  the  SWPM  must  be 
rendered  safe  prior  to  arrival.  The 
option  of  treating  the  SWPM  in  the 
United  States  carries  with  it  the  risk  that 
pests  associated  with  imtreated  SWPM 
arriving  from  China  could  escape  prior 
to  treatment  and  become  established  in 
the  United  States.  It  should  also  be 
noted  that  many  articles  in  commerce 
have  components  (e.g..  soft  rubber)  that 
can  be  damaged  by  methyl  bromide 
fumigation,  and  that  it  makes  more 
sense  to  treat  SWPM  used  with  these 
articles  separately,  before  they  are 
packed  for  export. 

For  the  reasons  discussed  above,  this 
interim  rule  does  not  allow  treatment  of 
SWPM  from  China  after  arrival  in  the 
United  States.  However,  if  SWPM 
arrives  imtreated  or  without 
certification,  this  rule  provides  that  an 
inspector  will  allow  the  importer  to 
separate  the  cargo  from  the  SWPM  and 
destroy  or  reexport  the  SWPM,  if  the 


inspector  determines  this  can  be  done 
without  risk  of  spreading  plant  pests. 
This  alternative  to  denying  entry  to  the 
entire  shipment  will  only  be  an  option 
where  there  is  a  secure  facility  for 
separation  of  the  cargo,  available  means 
to  destroy  the  SWPM  (incineration,  or 
chipping  and  incineration,  are  the 
authorized  methods),  and  available 
APHIS  inspectors  to  supervise  the 
process. 

The  final  alternative  we  considered 
was  to  take  no  action,  rely  on  the 
existing  import  requirements,  and  allow 
the  United  States  and  China  to  continue 
to  work  on  a  bilateral  basis  to  develop 
cooperative  solutions  to  mitigate  the 
risks  associated  with  importing  SWPM 
from  China.  This  alternative  could 
include  efforts  to  encourage  importers 
and  exporters  in  both  countries  to 
develop  strategies  to  reduce  risk. 
However,  efforts  to  date  in  this  area 
resulted  in  little  cooperation  from 
China,  and  it  does  not  appear  likely  this 
alternative  would  solve  the  immediate 
risk  facing  the  United  States. 

APHIS  has  decided  to  implement  the 
requirements  of  this  rule  instead, 
allowing  SWPM  from  China  to  enter  the 
United  States  if  treated  prior  to 
departure  from  China  and  accompanied 
by  certification  of  treatment.  We  believe 
it  is  possible  to  reassign  the  necessary 
resources  to  U.S.  ports  to  implement  the 
requirements  imposed  by  this  rule. 
However,  we  will  closely  monitor  the 
effectiveness  of  these  procedures  in 
reducing  pest  introductions,  and,  if  they 
do  not  succeed,  we  will  take  further 
action  to  ensure  that  the  importation  of 
SWPM  does  not  endanger  our  forest  and 
agricultural  resources. 

Effects  of  This  Rule  on  Federal  Agency 
Operations  and  Resource  Requirements 

Both  APHIS  and  the  United  States 
Customs  Service  will  need  to  make 
substantial  adjustments  to  their 
activities  to  implement  this  interim  rule. 
These  two  agencies  already  work  in 
cooperation  at  U.S.  ports  to  clear 
shipments  from  China  for  entry.  This 
rule  will  require  new  documentation 
that  will  have  to  be  examined  as 
appropriate  at  the  time  of  entry,  and 
will  require  selective  additional 
inspections  by  both  APHIS  and  U.S. 
Customs  Service  inspectors  to  verify 
that  shipments  comply  with  the 
regulations.  Additionally,  the  exporter 
statement  required  for  shipments  from 
China  not  containing  SWPM  is  a  type  of 
document  that  has  not  been 
programmed  to  be  included  in  the 
Automated  Broker  Interface  (ABI)  of 
Customs  Automated  Commercial 
System  (ACS). 


APHIS  expects  to  reassign  inspectors 
fix)m  other  areas  to  the  ports  that  receive 
the  bulk  of  imports  from  China  to 
perform  the  additional  inspections  and 
other  procedures  required  by  this  rule 
(e.g.,  checking  whether  cargo 
accompanied  by  an  exporter  statement 
truly  contains  no  SWPM,  supervising 
destruction  or  reexport  of  SWPM  when 
it  is  required).  It  urill  probably  be 
necessary  to  hire  additional  staff  as 
well.  The  cost  of  reassigning  this  staff, 
hiring  any  additional  staff,  training 
them  in  the  new  procedures,  and  related 
costs  is  roughly  estimated  at  $2.7 
million  per  year  for  APHIS.  The  U.S. 
Customs  Service  will  also  incur 
additional  costs  for  its  role  in 
implementing  these  regulations, 
although  no  estimate  of  that  cost  is 
currently  available. 

New  User  Fee  for  Services  Provided  to 
Facilitate  Entry  of  SWPM 

We  will  charge  a  new  hourly  user  fee 
for  providing  APHIS  services — 
primarily  additional  inspection  services, 
and  supervising  separation  of  SWPM 
from  cargo — to  facilitate  the  entry  of 
SWPM  when  the  services  exceed  the 
normal  inspection  and  paperwork 
activities  for  which  user  fees  are 
ourently  established  in  7  CFR  354.3. 
The  new  user  fee  will  cover  situations 
where  APHIS  must  inspect  a  shipment 
that  lacks  the  exporter  statement  or 
certificate  required  by  new  §  319.40-5(g) 
or  (h).  or  where  these  documents  are 
incomplete.  The  inspections  will  be 
necessary  to  determine  whether  the 
cargo  contains  SWPM,  and  if  so. 
whether  the  cargo  must  be  reexported  or 
whether  it  can  be  safely  separated  from 
its  SWPM.  We  expect  the  new  user  fee 
will  primarily  apply  to  situations  under 
new  §  319.40-5^1(3).  Under  new 
§  319.40-5(g)(3),  when  an  inspector 
determines  that  a  shipment  imported 
from  China  contains  SWPM  that  was  not 
heat  treated,  fumigated,  or  treated  vdth 
preservatives,  or  that  was  not 
accompanied  by  a  certificate 
documenting  such  treatment,  the 
inspector  may,  in  lieu  of  refusing  entry, 
allow  the  importer  to  separate  the  cargo 
and  destroy  or  reexport  the  SWPM 
imder  supervision  of  an  APHIS 
inspector. 

These  services  exceed  those  normally 
provided  for  arriving  international 
shipments.  Normal  services  usually 
include  reviewing  paperwork  to 
determine  whether  cargo  contains 
prohibited  or  restricted  articles, 
checking  for  any  required  permits  or 
certificates,  and  occasional  inspection  to 
verify  the  status  of  cargo  documented  in 
the  paperwork.  These  normal  services 
are  paid  for  by  user  faes  established  in 
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7  CFR  354.3.  currently  $454.50  for  each 
arriving  vessel  of  100  tons  or  more  and 
$59.75  for  each  arriving  commercial 
aircraft.  We  will  charge  hourly  user  fees 
for  cases  where  inspectors  must  perform 
additional  duties  related  to  clearing 
shipments  from  China,  as  it  would  be 
difHcult  to  establish  a  flat  fee.  This  is 
because  costs  could  vary  widely  from 
one  customer  to  another,  based  on  the 
nature  and  size  of  the  shipment; 
consequently,  a  flat  fee  would  be  very 
inequitable  to  some  importers  and 
exporters. 

We  are  amending  7  CFR  part  354 — 
"Overtime  Services  Relating  To  Imports 
and  Exports;  and  User  Fees,"  to 
establish  this  new  fee.  The  hourly  user 
fee  rate  will  be  $56.00,  or  $14  per 
quarter  hour,  with  a  $14  minimum.  If 
the  services  must  be  conducted  on  a 
Sunday  or  holiday  or  at  any  other  time 
outside  the  normal  tour  of  duty  of  the 
employee,  then  the  premium  user  fee 
rate  as  listed  below  applies,  as  well  as 
the  2-hour  minimum  charge  and  a 
commuted  traveltime  period  required  by 
■  §  354.1(a)(2).  If  the  services  requested 
are  performed  on  a  Sunday,  the  hourly 
user  fee  rate  will  be  $74.00,  or  $18.50 
per  quarter  hour,  with  a  $18.50 
minimum.  If  the  services  requested  are 
performed  on  a  day  other  than  Sunday 
outside  the  normal  tour  of  duty  of  the 
employee  providing  the  service,  the 
hourly  user  fee  rate  will  be  $65.00,  or 
$16.25  per  quarter  hour,  with  a  $16.25 
minimum. 

This  hourly  rate  user  fee  has  been 
calculated  to  cover  the  full  direct  labor 
cost  of  providing  that  service.  Direct 
labor  costs  are  the  costs  of  employee 
time  spent  specifically  to  provide  the 
service.  For  fees  charged  in  accordance 
with  this  rule,  costs  have  been 
calculated  based  on  the  direct  labor 
costs  of  APHIS  inspectors  at  the  ports  of 
arrival  (estimated  at  the  salary  cost  for 
a  GS-9  step  5  inspector  plus  a  benefits 
cost  of  31  percent  of  salary),  direct 
materials  costs,  administrative  support. 
Agency  overhead,  and  Departmental 
charges. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  nece^^sary  to 
prevent  further  introduction  and  spread 
of  exotic  pests  associated  with  SWPM 
from  China. 

Although  this  rule  does  not  take  effect 
until  90  days  after  the  date  of 
publication,  it  is  necessary  to  set  the 
effective  date  now,  rather  than  accept 
comments  on  a  proposal  and  give  notice 


of  a  final  action  and  effective  date  later. 
Importers,  exporters,  national 
governments  and  others  will  need  the 
full  90  days  to  prepare  for  the 
significant  changes  in  operations  that 
will  become  necessary  on  the  effective 
date  of  this  rule.  Because  prior  notice 
and  other  public  procedures  with 
respect  to  this  action  are  impracticable 
and  contrary  to  the  public  interest  under 
these  conditions,  we  find  good  cause 
under  5  U.S.C.  553  to  make  this  rule 
effective  90  days  after  the  date  of 
publication  in  the  Federal  Register. 

If  APHIS  decides,  based  on  comments 
received  on  this  interim  rule,  to  publish 
a  final  rule  that  significantly  changes 
the  regulatory  requirements  in  this 
interim  rule  in  such  a  way  that  persons 
affected  by  the  final  rule  need  time  to 
change  their  business  procedures,  we 
will  set  an  appropriate  effective  date  for 
the  final  rule  to  allow  time  for 
implementation  of  such  changes. 

We  will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Public  Hearings 

APHIS  will  host  three  public  hearings 
to  provide  interested  persons  a  full 
opportunity  to  present  their  views 
regarding  this  interim  rule.  One  public 
hearing  will  be  held  on  October  16, 
1998,  at  the  Jefferson  Auditorium,  U.S. 
Department  of  Agriculture,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  The 
other  hearings  are  tentatively  scheduled 
to  be  held  in  Seattle,  WA,  and  Los 
Angeles,  CA,  during  the  public 
comment  period.  Specific  dates  and 
locations  for  these  hearings  will  be 
announced  in  a  separate  Federal 
Register  notice. 

A  representative  of  APHIS  will 
preside  at  the  public  hearings.  Any 
interested  person  may  appear  and  be 
heard  in  person,  by  attorney,  or  by  other 
representative.  Persons  who  wish  to 
speak  at  the  public  hearings  will  be 
asked  to  sign  in,  listing  their  names  and 
organizations. 

The  public  hearings  will  begin  at  9:00 
a.m.  local  time  and  are  scheduled  to  end 
at  5:00  p.m.  local  time.  However,  the 
hearings  may  be  terminated  at  any  time 
after  they  begin  if  all  persons  desiring  to 
speak  have  been  heard.  We  ask  that 
anyone  who  reads  a  statement  provide 
two  copies  to  the  presiding  officer  at  the 
hearing.  If  the  number  of  speakers  at  the 


hearing  warrants,  the  presiding  officer 
may  limit  the  time  for  each  presentation 
so  that  everyone  wishing  to  speak  has 
the  opportunity. 

The  purpose  of  the  hearings  is  to  give 
interested  persons  an  opportunity  for 
oral  presentations  of  data,  views,  and 
arguments.  Questions  about  the  content 
of  the  interim  rule  may  be  part  of  the 
commenters'  oral  presentations.  Neither 
the  presiding  officer  nor  any  other 
representative  of  APHIS  will  respond  to 
comments  at  the  hearings.  However, 
they  will  be  able  to  answer  questions  to 
clarify  or  explain  provisions  of  the 
interim  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  economically 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  action  requires  treatment  and 
certification  for  all  SWPM  imported 
fi'om  China.  The  emergency  situation 
under  which  we  are  issuing  this  rule 
makes  compliance  with  section  603  and 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
603  and  604)  impracticable. 

This  rule  may  nave  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  we 
determine  this  is  so,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Regulatory  Flexibility  Act 
Analysis. 

Our  preliminary  cost-benefit  analysis 
is  presented  below. 

Section  I — Purpose  and  Need  for 
Regulation 

The  free  trade  of  goods  in 
international  commerce  potentially 
brings  with  it  negative  externalities  due 
to  the  unintended  introduction  of  exotic 
plant  pests  and  pathogens.  Such  actions 
result  in  costs  to  various  sectors  of 
society  (for  example,  alterations  to  forest 
ecosystem  diversity  and  productivity). 
The  private  cost  of  importing 
commodities  does  not  reflect  full  social 
costs  since  importers  responsible  for 
pest  introductions  are  not  charged  for 
their  contribution  to  the  damages 
caused  by  exotic  pests  on  domestic 
forest  resources.  The  market  left  to  itself 
would  engage  in  imdesirable 
commercial  practices  (in  this  case,  the 
use  of  unprocessed  SWPM)  that  could 
lead  to  detrimental  effects  on 
agricultural  and  natural  resources  of  the 
United  States.  Because  costs  to  the  U.S. 
economy  as  a  whole  could  be 
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substantial,  Federal  intervention  is 
required.  The  increasing  number  of 
interceptions  requires  that  emergency 
measures  be  used  to  prevent  further 
dissemination  of  pests  throughout  the 
United  States. 

This  analysis  presents  preliminary 
estimates  of  the  benefits  and  costs  of 
implementing  the  interim  rule  to  require 
the  treatment  and  certification  of  SWPM 
ft-om  China  before  it  is  allowed  into  the 
United  States.  In  assessing  the 
regulatory  alternatives  available  to  the 
agency,  three  other  options  were  also 
considered:  (1)  Prohibiting  the  entry  of 
SWPM  from  China;  (2)  requiring 
treatment  and  certification  abroad  of 
SWPM  ft-om  China;  (3)  treatment  either 
abroad  or  in  the  United  States;  (4)  taking 
no  action  (continuing  the  existing 
permitting  process  for  SWPM). 

To  provide  a  context  of  the  pest  risk 
situation,  a  discussion  of  the  forest  and 
agricultural  resources  at  risk  in  the 
United  States  is  outlined  in  section  II. 
A  backgroimd  discussion  of  U.S.  trade 
with  China,  including  magnitude  and 
composition  of  trade,  is  presented  in 
section  III.  The  potential  impacts  of  the 
regulatory  options  are  presented  in 
section  IV.  Given  the  emergency  nature 
of  the  rule,  quantifiable  estimates  of 
benefits  and  costs  are  presented  to  the 
extent  possible. 

Section  H— Forest  and  Agricultural 
Resources  at  Risk 

While  there  are  many  quarantine 
pests  associated  with  SWPM,  the  initial 
pest  risk  assessment  (PRA)  conducted  in 
support  of  this  interim  rule  addresses  a 
subset  of  frequently  intercepted  insect 
borers,  in  the  beetle  family 
Cerambycidae,  that  have  escaped 
detection  at  ports  of  entry  and  been 
introduced  into  the  United  States.  These 
intercepted  quarantine  pests  are  of  the 
genera  Anoplophora,  Ceresium, 
Hesperophanes,  and  Monochamus. 

Species  of  Anoplophora,  Ceresium 
and  Hesperophanes  are  known  to  infest 
hardwoods  (broad-leaved  and 
deciduous  trees).  Host  trees  listed  in  the 
scientific  literature  and  observed  in 
outbreaks  in  the  United  States  include: 
maple  [Acer],  horse  chestnut  [Aesculus], 
apple  (Malus),  poplar  [Populus],  plum 
(Prunus),  pear  (Pyrus),  locust  [Robinia), 
elm  [Ulmus),  chinaberry  [melia], 
mulberry  (Moms),  willow  (Salix),  and 
citrus  (Citrus),  hdonochamus  sp. 
primarily  attacks  softwood  or  coniferous 
trees  such  as  evergreen.  While  it  is 
difficult  to  predict  with  accuracy  the 
actual  damage  if  these  species  of  wood- 
boring  insects  were  to  become 
established  in  the  U.S..  these  pests  have 
the  potential  of  causing  extensive  losses 
to  domestic  forest  and  agricultural 


resources.  The  followring  types  of 
economic  effects  could  be  expected  if 
these  wood-boring  pests  were  to  become 
widespread  in  the  United  States: 

Effects  on  the  Timber  Industry 

A  significant  share  of  the  value  of 
forest  resources  is  derived  fi-om  their 
contribution  to  the  timber  and  wood 
manufacturing  industries.  In  1986, 
timber  was  the  most  important 
agricultiutil  crop  in  the  United  States  in 
terms  of  dollar  value  of  production, 
surpassing  com,  soybean  and  hay  in 
value  of  production.  The  estimated 
value  of  timber  harvest  in  1986  was  $7.7 
billion  (in  1996  dollars),  with  84  percent 
derived  from  softwood  timber  and  the 
remaining  16  percent  from  hardwood 
species. ' 

Value  estimates  in  this  section  are 
adjusted  to  1996  dollars  utilizing  the 
Gross  Domestic  Product  implicit  price 
deflator.  When  the  value  added  from 
harvesting  the  timber  and  moving  it  to 
local  points  of  delivery  is  included,  the 
value  of  the  1986  timber  output  in  the 
United  States  was  approximately  $17.1 
billion.  Total  U.S.  shipments  of  wood 
manufactured  products  were  valued  at 
$252  billion,  with  $113  billion  being 
value  added.  Industry  shipments  in  the 
Northeast  region  alone,  where  current 
outbreaks  are  located,  were  valued  at 
$46  billion.2 

Effects  on  the  Maple  Syrup  Industry 

Sugar  maple  trees  are  a  preferred  host 
for  at  least  one  of  the  pests  of  concern, 
the  Asian  longhomed  beetle.  The  maple 
syrup  industry  relies  on  healthy  maple 
trees,  especially  sugar  maple,  for  its 
production.  Maple  syrup  is  produced  in 
10  states,  with  Vermont.  New  York. 
Wisconsin,  and  Maine  producing  72 
percent  of  the  total  output.  Over  1.5 
million  gallons  of  maple  syrup  were 
produced  in  1991,  with  a  total  value  of 
$53  million  (in  1996  dollars).^ 

Effects  on  the  Commercial  Fruit 
Industry 

The  commercial  ftiiit  industry  is  also 
at  risk  of  pest  infestation,  as  pear,  apple, 
plum  and  citrus  trees  are  susceptible 
hosts.  A  rough  approximation  of  the 
value  of  replacing  these  fruit  trees  can 


be  obtained  ft-om  utilizing  estimates  on 
the  cost  of  establishing  an  orchard, 
which  includes  expenses  associated 
with  planting  and  cultural  practices  and 
irrigation.  It  is  estimated  that  the  cost  of 
replacing  host  iruH  trees  would  amount 
to  $5.2  billion  for  pear,  apple  and  plum 
orchards  alone,  and  $10.4  billion  for 
citrus,  for  a  total  cost  of  $15.6  billion.* 

In  addition,  fruits  of  host  trees  would 
also  be  affected  by  a  widespread  pest 
infestation.  The  average  1995-1997 
value  of  utilized  production  of  these  ^_ 
four  types  of  fmits  was  estimated  at  $4.7 
billion,  with  over  50  percent  of  the 
value  derived  bom  citrus.' 

Effects  on  the  Nursery  Industry 

Another  economically  significant 
industry  that  relies  on  healthy 
hardwood  trees  and  is  therefore 
potentially  at  risk  of  beetle  infestation  is 
the  nursery  industry.  In  1993,  sales  of 
plants  (trees  and  shrubs)  by  nurseries 
and  greenhouses  in  the  United  States 
totaled  an  estimated  $3.3  billion,  of 
which  $226  million  was  derived  &t)m 
sales  in  seven  northeastern  States. 
During  the  year  ending  September  30, 
1993, 103.9  million  landscape  trees 
were  sold  in  the  United  States, 
including  5.7  million  in  seven 
northeastern  states.  Approximately  one- 
half  of  all  landscape  trees  sold  in  the 
United  States  are  hardwood  trees.* 

Effects  on  Tourism 

The  tourism  industry  is  tied  heavily 
to  leaf  color  changes  in  the  autumn 
months,  and  the  maple  tree  is  noted  for 
producing  some  of  the  most  vivid 
colors.  Between  mid-September  and  late 
October,  the  hardwood  forests  of  New 
England  draw  1  million  tourists  and 
generate  $1  billion  in  revenue.  It  is 
estimated  that  up  to  one  fourth  of  the 
tourism  revenue  generated  annually  in 


'  Source:  "An  Analysis  of  the  Timber  Situation  in 
the  United  States:  1989-2040".  A  Technical 
Document  Supporting  the  1989  USDA  Forest 
Service  RPA  Assessment.  Forest  Service,  U.S. 
Department  of  Agriculture,  December  1990. 

>  Value  added  is  a  net  measure  of  an  industry's 
contribution  to  the  economy  because  the  value  of 
materials  received  from  other  firms  and  used  in  the 
manufacturing  process  is  subtracted  from  the  value 
of  the  products  shipped. 

'Data  obtained  from  Louis  C.  Wyman  Forest 
Services  Laboratory,  USDA  Forest  Service,  Durham. 
New  Hampshire. 


'  Based  on  1997  bearing  acreages  of  69,000  acres 
of  pears,  453.220  acres  of  apples,  and  89,600  acres 
of  plums;  and  cost  of  establishing  an  orchard,  over 
four  years,  of  S9,400  per  acre  for  pear  and  apple, 
and  S3,600  per  acre  for  plum.  Bearing  acreage  of 
citrus  was  estimated  at  1.15  million  acres  in  1996- 
97:  average  cost  of  establishing  an  orchard  in 
Florida,  over  four  years  estimated  at  Sl0,912  per 
acre  and  SS.IOO  per  acre  in  other  states  except 
Florida.  Source:  Economic  Research  Swvice,  U.S. 
Department  of  Agriculture. 

>  Source:  National  Agricultural  Statistics  Service. 
USDA.  Citrus  includes  the  follo»ving  varieties: 
orange,  grapefruit,  lemon,  lime,  tangerine.  K-early. 
tangelos  and  tangerine.  Citrus  data  are  based  on 
1996-1997  crop  year. 

»The  seven  northeastern  states  are  Maine.  New 
Hampshire,  Vermont.  Connecticut,  Massachusetts. 
Rhode  Island,  and  New  Jersej-.  Nursery  and 
greenhouse  data,  including  information  on 
landscape  trees  sold,  were  furnished  by  the 
American  Association  of  Nurseryman. 
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New  England  is  due  to  the  fall  foliage 
displays.' 

Other  Non-market  Effects  on  Urban 
Trees 

Pest  species  of  the  Anoplophora 
genera  prefer  healthy  maple  and 
horsechestnut  trees,  which  are  favorite 
street  trees  in  many  urban  areas.  Urban 
backyard  trees  directly  affect  the  value 
of  real  estate  assets.  Besides  the 
aesthetic  value  of  urban  trees,  benefits 
of  the  70  milhon  acres  of  urban  forests 
are  multifold,  and  include  cleaning  the 
air  of  pollutants,  microclimate  effects, 
dimunition  of  storm  water  runoff, 
reduction  in  street  noise,  and 
enhancement  of  local  wildlife 
populations.^  Most  of  these  benefits  are 
non-market  in  nature  and  are  not  readily 
measurable.  While  several  approaches 
exist  in  order  to  obtain  measures  of 
these  non-market  values,  time 
constraints  do  not  permit  the  estimation 
of  these  values. 

In  sum,  the  establishment  of  wood- 
boring  insects  of  the  genera 
Anoplophora.  Ceresium, 
Hesperophanes,  and  Monochamus 
could  cause  significant  economic 
damages  to  forest -and  agricultural 
resources  in  the  United  States.  If  left 
unchecked,  these  pests  have  the 
potential  to  create  losses  in  excess  of 
$41  bilHon  to  forest  products, 
commercial  fruit,  maple  syrup,  nursery, 
and  tourist  industries.' 

Section  III— Effects  of  This  Rule  on  U.S. 
Trade  With  China 

In  1997,  China's  total  exports  of 
agricultural  and  nonagricultural 
products  to  the  United  States  were 
valued  at  $72.8  billion  (including  $10.3 
billion  from  Hong  Kong),  or  8.4  percent 
share  of  total  U.S.  imports.  This 
represented  a  18.8  percent  increase  in 
value  of  Chinese  imports  from  1996. 
China  ranks  behind  Canada,  Japan  and 
Mexico  as  the  fourth  largest  source  of 
imports  for  the  United  States.'" 

U.S.  exports  to  China  were  valued  at 
$27.9  billion  in  1997  (including  $15.1 


^Revenue  and  tourist  count  data  obtained  from 
New  York  Times  article,  "The  Rise  of  Fall."  (Sept. 
19, 1993)  and  from  Boston  Globe  article,  "A  Beetle 
Bores  in  Brooklyn."  (Sept.  21. 1996). 

'Source:  Nowak,  D.J.  and  John  Dwyer. 
"Understanding  the  Benefits  and  Costs  of  Urban 
Forest  Ecosystems",  in  Urban  and  Community 
Forestry  in  the  Northeast.  Plenum  Publishing  Co.. 
New  York.  In  press,  28  pp. 

*This  estimate  includes  the  $17.1  billion  figure 
for  the  value  of  timber  harvests.  This  estimate  does 
not  include  the  potentially  significant  non-market 
values  of  urban  trees,  or  value-added  losses  that 
may  occur  if  manufacturers  of  finished  wood 
products  are  unable  to  obtain  substitute  supplies  for 
domestic  hardwoods  unavailable  due  to  pest 
damage. 

■"Trade  data  are  obtained  from  the  Bureau  of  the 
Census,  U.S.  Department  of  Commerce. 


billion  to  Hong  Kong),  or  4.1  percent  of 
the  total  value  of  exports.  China  is  the 
fifth  largest  export  market  for  U.S. 
commodities. 

There  are  79  maritime  ports  of  entry, 
where  APHIS  conducts  inspections  on 
imported  commodities."  The  port  in 
Long  Beach,  CA.  is  estimated  to  receive 
roughly  50  percent  of  Chinese  imports. 
Other  ports  receiving  a  relatively  large 
share  of  Chinese  cargo  include  Seattle, 
WA,  and  Charleston,  SC.  The  three 
combined  ports  are  estimated  to  receive 
about  75  percent  of  the  total  imports 
from  China. 

The  majority  of  imports  from  China 
are  non-bulk  commodities  and  are  thus 
likely  to  arrive  with  SWPM.  In  1997,  the 
U.S.  Customs  Service  estimated  that 
there  were  1.141  million  shipments 
from  China.  Trade  data  from  the  U.S. 
Department  of  Commerce  shows  100 
listings  of  2-digit  codes  of  commodities 
imported  from  China.  The  composition 
of  the  10  largest  imports  from  China, 
with  values  in  excess  of  $1  billion,  are: 
Electrical  machinery 
Sports  equipment  and  toys 
Footwear 
Machinery 
Woven  apparel 
Furniture  and  bedding 
Leather  articles 
Plastics 

Optical  and  medical  instruments 
Knit  apparel 

Electrical  machinery,  sports 
equipment,  machinery,  furniture,  and 
optical  and  medical  instruments  are 
commodities  that  are  likely  to  be 
imported  with  SWPM.  APHIS  estimates 
that  between  50  to  95  percent  of 
shipments  of  electrical  machinery, 
sports  equipment,  and  machinery 
contain  some  type  of  SWPM,  while  30 
percent  or  less  of  furniture  and  optical/ 
medical  instruments  are  packaged  with 
SWPM. '2  In  general,  clothing  articles, 
textiles,  and  food  and  agricultural  items 
are  not  likely  to  be  shipped  with  SWPM. 

As  the  composition  of  trade  in  recent 
years  shifted  from  textiles  and  light 
manufactured  products  and  more 
towards  machinery,  sports  equipment 
and  metal  products,  so  too  has  the 
import  of  SWPM  increased  in  shipments 
of  these  products.  Since  1985,  there  has 
been  a  steady  increase  in  the  number  of 
insect  interceptions  on  wood  products 
from  China  at  U.S.  ports,  likely 
reflecting  the  growing  volume  of 
Chinese  imports  (Table  1).  At  U.S.  ports 


of  entry  from  1985  through  1996.  APHIS 
intercepted  and  destroyed  insects  on 
various  wood  products  on  nearly  5,900 
occasions.  Most  of  these  interceptions 
were  associated  vdth  crating  (49 
percent),  dunnage  (36  percent),  and 
pallets  (6  percent).' 3 

Table  1.— Growth  of  U.S.  Imports 
AND  Insect  Interceptions  on 
Wood  Products  From  China 


Percent 
of  total 
U.S.  im- 
ports 
from 
China 

Percent 
of  total 
insect 
intercep- 
tions 

1985  

1986  

1987  

1988  ~ 

1989  „ 

1990 

1991  _ 

1992  

1993  

1994  

1.1 
1.3 
1.6 
1.9 
2.5 
3.1 
3.9 
4.8 
5.4 
5.8 
6.1 
6.4 

1.2 
1.2 
0.7 
1.5 
0.6 
1.2 
0.6 
4.4 
7.3 
83 

1995  

1996  

11.2 
21.2 

Source:  Haack,  R.A.  et  al.  "New  York's  Bat- 
tle with  the  Asian  Long-homed  Beetle."  Jour- 
nal of  Forestry,  Vol.  95,  No.  12,  December 
1997. 

Section  IV — Analysis  of  Impacts  of 
Regulatory  Options 

1.  No  Action 

This  alternative  would  mean  that 
APHIS  would  not  change  its  existing 
regulations.'* 

The  benefit  to  this  option  is  that  the 
impact  on  trade  from  China,  valued  at 
$72.8  billion  in  imports  and  $27.9 
billion  in  exports  in  1997,  would  be 
unaffected.  The  welfare  of  U.S. 
consumers  of  Chinese  products  and  U.S. 
exporters  to  China  would  be  unchanged. 

This  option  would  require  increased 
inspection  staff  at  ports  of  entry  and 
inland  destinations  solely  to  target 
inspections  of  high  risk  cargo  from 
China.  Based  on  the  volume  of 
shipments,  it  is  estimated  that  an 
additional  $9.5  million  per  year  would 
be  needed  for  APHIS  staff  to  perform 
inspection  of  Chinese  cargo. '  ^ 


' '  Data  obtained  from  PPQ.  APHIS.  Some  ports  of 
entry  are  combined  sea  and  air  ports. 

■'Information  obtained  from  survey  of  APHIS 
inspectors  at  three  ports:  Long  Beach,  California; 
Seattle.  Washington,  and  Charleston,  South 
Carolina. 


■'  Source:  Haack.  R.A.,  et  al.  "New  York's  Battle 
with  the  Asian  Long-homed  Beetle",  )oumal  of 
Forestry,  Vol.  95,  No.  12,  December  1997. 

■'Under  this  option,  APHIS  would  not  revise  its 
existing  regulations,  but  presumably  the  Agency 
would  initiate  bilateral  negotiations  with  Chiiu  in 
order  to  minimize  pest  risk. 

■'This  cost  is  composed  of  salary  and  beneflts  of 
140  APHIS  inspectors  (estimated  at  a  salary  cost  for 
GS9  step  5  plus  a  benefits  cost  of  31%  of  salary); 
cost  for  travel,  vehicles,  and  other  miscellaneous 
expenses  (furniture,  uniforms,  cell  phones,  etc.) 
Data  obtained  from  Financial  Management  and 
Analysis  Staff,  PPQ,  APHIS. 
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Increasing  the  inspection  level  alone, 
however,  has  a  limited  effect  on 
reducing  the  pest  risk,  since  wood- 
boring  insects  are  difficult  to  detect  by 
visual  inspection.  Also,  wooden  crates 
are  often  made  of  unprocessed,  poor 
quality  wood,  often  with  bark  left 
attached  inside  crate  walls,  which 
would  further  impede  visual  inspection. 
It  is  highly  likely,  therefore,  that 
outbreaks  would  still  occur  even  with 
increased  inspection.  Individual 
outbreaks  are  costly;  current  eradication 
efforts  of  Asian  longhomed  beetle 
outbreaks  in  New  York  and  Chicago  are 
estimated  to  cost  the  State  and  federal 
governments  at  least  $5  million  by  the 
end  of  FY  1998.  Moreover,  if  these 
targeted  pests  were  to  become 
established,  losses  to  the  forest  and 
agricultural  industries  could  amount  to 
$41  billion.  Given  the  pervasive 
evidence  on  pest  risk  directly  associated 
with  imports  from  China  and  the 
potential  significant  economic  losses  if 
the  pest  were  to  become  established, 
this  option  is  deemed  unacceptable. 

2.  Treatment  and  Certification  Abroad 
(Interim  Rule) 

This  alternative  involves  the 
implementation  of  phytosanitary 
measures  beyond  the  existing  permit 
requirements  for  SWPM  from  China. 
Through  an  interim  rule,  with  a  90-day 
phase-in  period,  APHIS  will  require  that 
all  SWPM  associated  with  cargo  from 
China  be  accompanied  by  official 
certification  from  the  Chinese 
Government  stating  that  the  SWPM  was 
heat  treated,  fumigated,  or  treated  with 
preservatives  prior  to  departure  from 
China.  Uncertified  SWPM  associated 
with  Chinese  cargo  will  be  prohibited 
entry  and  reexported  Oi ,  under  certain 
circumstances,  destroyed  in  the  United 
States.  Certified  SWPM  found  infested 
will  be  prohibited  entry. 

One  of  the  benefits  of  this  option  is 
that  the  risk  of  pest  introduction  will  be 
greatly  reduced.  The  loss  of  forest  and 
agricultural  resources  that  could  be 
avoided  by  adopting  this  alternative  is 
estimated  at  $41  billion.  Additionally, 
the  increase  in  the  number  of  inspectors 
required  under  this  option  would  be 
less  than  30  percent  of  that  required 
under  option  1.  This  option  will 
ultimately  encourage  the  use  of  treated 
SWPM  or  alternatives  to  SWPM  in  the 
long  run. 

An  approximation  of  the  maximum 
potential  cost  of  this  option  is  the  value 
of  Chinese  imports  that  is  potentially 
affected  by  the  interim  rule.  The  actual 
cost  of  the  interim  rule  will  be  the  cost 
of  treating  SWPM  or  switching  to  other 
substitutes.  This  cost  cannot  be 
estimated  at  this  time  without  data  on 


the  costs  of  treatment  in  China,  the  costs 
of  alternative  packing  materials  in 
China,  and  the  availability  of  alternative 
markets  (in  countries  that  do  not  require 
treatment  of  SWPM)  for  goods  China 
currently  ships  to  the  United  States.  It 
is  estimated  that,  in  1997, 
approximately  24  to  31  percent  of 
imports  from  China,  with  corresponding 
values  of  $17  billion  to  $23  billion, 
arrived  with  some  type  of  SWPM.'* 
However,  roughly  30  percent  of  Chinese 
imports  that  arrive  with  SWPM  are 
voluntarily  fumigated  before  arrival. 
Thus,  the  value  of  imports  from  China 
potentially  affected  by  this  interim  rule 
is  estimated  to  range  between  $12 
billion  and  $16  billion,  or  17  to  22 
percent  of  the  total  value  of  imports 
from  China.  These  estimates,  however, 
represent  a  maximum  cost  that  would 
occur  only  if  all  these  imports  were  lost 
to  U.S.  markets,  a  situation  that  is 
reaUstically  unlikely  to  occur.  As 
mentioned  above,  we  do  not  have  data 
to  estimate  the  actual  lower  cost 
associated  vdth  treating  and  certifying 
the  SWPM,  the  cost  of  switching  to 
substitutes  for  SWPM,  and  how  those 
costs  would  be  passed  on  to  U.S. 
consumers. 

The  cost  to  APHIS  of  implementing 
this  option  (verification  that  shipments 
comply  with  the  regulations)  is 
estimated  at  $2.7  million  annually." 
However,  importers  will  be  charged  user 
fees  in  order  to  cover  most  of  the 
additional  costs  of  inspecting  and 
supervising  activities  under  this  rule. 
These  new  user  fees  are  expected  to 
equal  about  15  percent  of  the  fees 
currently  collected  for  vessel  (ship) 
clearance,  and  would  increase  total 
agricultural  quarantine  inspection  fee 
collections  by  2.3  percent.'*  It  is 
anticipated  that  the  U.S.  Customs 
Service  may  incur  additional  costs  as 
well  in  processing  certificates  and 
exporter  statements. 

3.  Allow  Treatment  in  the  United  States. 

This  alternative  would  favor 
treatment  of  SWPM  from  China  prior  to 
departure  from  China,  but  if  untreated 
SWPM  arrived  at  a  U.S.  port,  the  SWPM 
would  be  allowed  treatment  in  the 
United  States,  reexported,  or  destroyed. 


'*These  estimates  are  based  on  surveys  of  APHIS 
inspectors  at  three  main  ports  of  entry  of  Chinese 
imports:  Long  Beach,  CA;  Seattle.  WA;  and 
Charleston.  SC.  Roughly  75  percent  of  imports  from 
China  are  shipped  through  these  ports. 

■'  This  cost  is  composed  of  salary,  benefits  and 
miscellaneous  expenses  of  40  APHIS  inspectors. 

i«In  1997.  total  AQI  user  fee  collections  for  the 
clearance  of  air  passengers,  aircrafts.  trucks,  vessels, 
and  rail  cars  amounted  to  $116.6  million,  of  which 
$18.3  million  was  for  the  inspection  of  vessels.  Data 
obtained  from  User  Fee  Branch,  Maiiagement  and 
Budget  Division.  APHIS. 


This  alternative  would  provide  a  benefit 
to  Chinese  importers  in  the  flexibility 
afforded  them. 

It  is  anticipated,  however,  that  this 
option  would  not  induce  most  exporters 
to  treat  SWPM  prior  to  departure  from 
China,  and  would  instead  result  in  a 
vastly  increased  demand  for  treatment, 
especially  methyl  bromide  fumigation, 
at  ports  of  arrival.  There  are  not 
currently  enough  fumigation  facilities  at 
U.S.  ports  to  provide  the  treatments  that 
would  be  required  under  this 
alternative.  The  effect  on  trade  would  be 
the  same  as  in  Option  2  (require 
certification  without  allowing  treatment 
in  the  United  States),  in  that  the  same 
volume  of  trade  would  still  be  disrupted 
(up  to  about  $16  billion),  but  with 
added  costs  to  APHIS  for  supervising 
fumigation  at  ports  of  entry.  It  is 
estimated  that  the  cost  of  additional 
APHIS  inspectors  would  be  $6.8  million 
annually  in  order  to  implement  this 
option. "  As  in  option  2,  most  of  the 
additional  costs  of  inspection  would 
likely  be  borne  by  importers  in  the  form 
of  user  fees. 

Additionally,  the  potential  for  pest 
dissemination  in  the  United  States  is 
higher  than  under  option  2  as  importers 
would  routinely  be  allowed  to  separate 
cargo  before  destroying  infested  SWPM. 
This  alternative  is  not  consistent  with 
our  policy  for  regulating  SWPM  from  all 
other  parts  of  the  world,  which  is 
essentially  that  the  SWPM  must  be 
rendered  safe  prior  to  arrival. 

4.  Prohibit  SWPM  from  China 

The  most  restrictive  alternative  would 
be  for  APHIS  to  prohibit  entry  into  the 
United  States  of  all  SWPM  from  China. 
No  options  for  treatment  or  certification 
would  be  available.  SWPM  arriving  at 
U.S.  ports  would  be  refused  entry,  or 
would  be  seized  and  destroyed. 

Under  this  option,  pest  introductions 
from  SWPM  from  China  would 
theoretically  be  eliminated.  The  benefits 
to  this  option  would  be  the  avoidance 
of  potential  damages  to  forest  and 
agricultural  resources  estimated  at  $41 
billion.  The  need  for  treatments  would 
be  eliminated,  and  the  need  for 
inspections  would  be  greatly  reduced. 

The  cost  of  this  option  would  be  a 
disruption  of  trade  with  China,  with  an 
estimated  $23  billion  worth  of  imports 
that  are  now  shipped  with  SWPM 
potentially  affected.  It  is  unclear 
whether  any  retaliatory  actions  would 
be  taken  against  the  $27.9  billion  U.S. 
export  market  to  China. 

While  this  option  would  be  the  most 
effective  means  of  controlling  the  pest 

■•This  cost  is  composed  of  salary,  benefits  and 
miscellaneous  expenses  of  100  APHIS  inspectors. 
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risk.  APHIS  believes  that  the 
requirements  in  this  interim  rule. 
Option  2,  would  strike  the  appropriate 
balance  under  current  conditions 
between  the  need  to  manage  the 
immediate  pest  risk  with  the  need  to 
minimize  trade  disruptions.  The  agency 
continues  to  evaluate  the  problem  of 
SWPM  imports  in  general  and  is  seeking 
information  to  develop  longer-term 
solutions  to  the  problem. 

Summary  and  Conclusions 

Pests  of  the  genera  Anophphora, 
Ceresium,  Hesperophanes,  and 
Monochamus,  including  the  Asian 
longhomed  beetle,  are  destructive 
wood-boring  insects  that  can  seriously 
damage  and  eventually  kill  healthy 
trees.  The  Asian  longhomed  beetle  was 
first  discovered  in  the  United  States  in 
1996  and  subsequent  discoveries  have 
been  made  in  numerous  inland 
distribution  warehouses.  There  is 
evidence  that  SWPM  from  China  is  the 
source  of  the  pest  infestations.  If  left 
unchecked,  these  pests  have  the 
potential  to  cause  economic  losses  of 
$41  billion,  affecting  the  forest  products, 
"commercial  fruit,  maple  syrup,  nursery, 
and  tourist  industries  in  the  United 
States. 

The  interim  rule  would  require  that 
SWPM  from  China  be  treated  or 
fumigated  prior  to  departure  from 
China.  Other  options  to  minimize  pest 
risk  were  considered,  but  the  interim 
rule  is  consistent  with  APHIS'  policy  on 
the  need  to  treat  materials  prior  to  entry 
and  render  them  safe  on  arrival.  We 
believe  that,  under  current  conditions, 
this  interim  rule  strikes  an  appropriate 
balance  between  the  need  to  manage  the 
immediate  pest  risk  and  the  need  to 
minimize  trade  disruptions. 

Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121,  5  U.S.C.  Sees.  801-808). 

This  rule  has  been  designated  by  the 
Administrator,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  as  a  major  rule 
under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Act). 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  emd  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 


National  Environmental  Policy  Act  and 
Environmental  Effects  Abroad  of  Major 
Federal  Actions 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  fumigation,  heat 
treatment,  and  treatment  with 
preservatives  of  SWPM  imported  from 
China  will  present  a  negligible  risk  of 
introducing  or  disseminating  plant  pests 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  hiunan 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.),  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),(4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372),  and  (5)  Executive  Order  12114  of 
January  4, 1979,  "Environmental  Effects 
Abroad  of  Major  Federal  Actions"  (44 
FR  1957-1962). 

Executive  Order  12114"*  *  * 
represents  the  United  States 
Government's  exclusive  and  complete 
determination  of  the  procedural  smd 
other  actions  to  be  taken  by  Federal 
agencies  to  further  the  purpose  of  the 
NEPA  with  respect  to  the  environment 
outside  the  United  States,  its  territories, 
and  possessions"  (section  1-1).  This 
environmental  assessment  has  been 
designed  to  satisfy  the  provisions  of  the 
Executive  Order  and  NEPA  and  its 
implementing  regulations,  to  the  extent 
applicable. 

In  the  envirorunental  assessment 
prepared  to  aid  development  of  this 
rule,  APHIS  considered  carefully  fotu 
alternatives  in  detail:  (1)  Taking  no 
action  (continuing  the  existing 
permitting  process  for  SWPM);  (2) 
requiring  treatment  and  certification 
abroad  (the  preferred  action);  (3) 
treatment  abroad  or  in  the  United  States; 
and  (4)  prohibiting  entry  of  SWPM.  The 
potential  environmental  effects  of  each 
alternative  are  considered  below. 

The  no  action  alternative  does  not 
provide  the  necessary  degree  of 
protection  from  deep  wood  boring  pest 
species  in  Chinese  imports.  The 
frequency  of  interception  of  infested 
commodities  with  SWPM  from  China 


makes  it  likely  that  continued 
enforcement  of  the  current  regulations 
would  not  exclude  wood  borers  and 
other  plant  pests. 

Ultimately,  it  would  be  expected  that 
those  plant  pests  present  in  the  SWPM 
from  China  would  be  introduced  into 
the  United  States.  Their  movement  from 
the  site  of  introduction  would  be 
expected  to  result  in  increasingly  greater 
damage  to  forest  ecosystem 
commensurate  with  the  spread.The 
response  to  this  increased  damage 
would  be  expected  to  include  greater 
uncoordinated  applications  of 
pesticides  to  control  pest  damage  and 
more  destruction  of  forest,  shade,  and ' 
ornamental  trees.  The  potential 
environmental  consequences  of  this 
alternative  are  anticipated  to  be  greater 
than  the  other  alternatives.  This 
approach  would  enhance  the  likelihood 
of  pest  introduction  and  the  potential 
for  damage  to  forest  ecosystems  from 
pest  introductions. 

Treatment  and  certification  abroad 
(the  preferred  alternative)  would 
involve  the  implementation  of 
additional  phytosanitary  measures  not 
included  in  the  existing  permit 
requirements  for  SWPM  from  China. 
Most  treatments  would  be  expected  to 
occur  in  China,  although  exporters  in 
China  might  purchase  some  SWPM 
treated  elsewhere.  Alternative  packing 
materials,  such  as  plastic,  metal,  and 
loose  wood  packing  materials,  could  be 
used  in  lieu  of  treatment  to  qualify  the 
shipment  for  certification.  The  potential 
environmental  consequences  of  this 
alternative  relate  primarily  to  treatment 
chemicals  and  are  anticipated  to  be  less 
than  the  no  action  alternative,  but 
greater  than  the  prohibition  alternative. 

Heat  treatments  must  be  performed 
only  at  a  facility  in  China  approved  by 
APHIS  or  an  inspector  authorized  by  the 
Administrator  and  the  national 
government  of  the  People's  Republic  of 
China.  The  operation  of  the  facility  must 
comply  with  the  standards  set  by  APHIS 
to  ensure  proper  treatment  and 
elimination  of  pest  risk.  Approved  heat 
treatment  and  proper  handling  of  the 
regulated  articles  eliminates  pest  risk 
and  has  minimal  environmental 
consequences. 

The  environmental  effects  of  ^,, 

fuinigation  of  SWPM  under  the        \ 
preferred  alternative  are  as  follows. 
Most  fumigations  of  wood  products 
have  historically  involved  treatments 
with  methyl  bromide  due  to 
convenience,  cost,  availabiUty,  ease  of 
handling,  timely  completion  of 
treatment,  and  good  efficacy.  In 
addition,  formulations  of  sulfuryl 
fluoride  and  phosphene  have  been  used, 
but  their  applications  have  been  more 
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limited.  Sulfuryl  fluoride  has  been 
difficult  to  handle  effectively  and  safely. 
Phosphene  works  well  for  small 
enclosed  areas,  but  is  less  efficient  for 
larger  treatments.  The  required  length  of 
treatment  for  good  penetration  and 
efficacy  of  these  compounds  is  generally 
greater  than  for  methyl  bromide. 

Approved  fumigation  and  proper 
handling  of  the  regulated  articles 
eliminates  pest  risk  and  poses  no  direct 
risks  to  personnel  involved  in  the 
treatment  or  nontarget  species.  There 
are,  however,  potential  effects  on  the 
ozone  layer  from  using  methyl  bromide, 
and  these  are  discussed  in  detail  in  the 
environmental  consequences  section  of 
the  environmental  assessment. 
To  evaluate  the  potential  for 
envirorunental  impacts  from  pest 
introductions  under  the  preferred 
("treatment  abroad")  alternative,  this 
assessment  considers  data  from  recent 
volxmtary  fumigation  treatments  by 
some  shippers  in  China.  APHIS  port 
inspectors  reviewed  their  records  of 
shipments  from  China  that  had  been 
fumigated  prior  to  arrival  (which 
comprised  some  30  percent  of  Chinese 
shipments  to  that  port).  Inspectors 
found  live,  quarantine  pests  in  1  percent 
of  those  shipments  that  were  reported  to 
have  been  fumigated.  Although  not  all 
shipments  were  inspected  and 
inspections  do  not  always  reveal 
infestations,  extrapolation  of  these  rates 
of  compliance  for  shipments  to  all 
regulated  loads  would  be  expected  to 
result  in  an  overall  effective  treatment 
rate  of  96-97  percent.  It  is  anticipated 
that  some  forest  pests  present  in  the 
SWPM  from  China  could  still  be 
introduced  into  the  United  States,  but 
the  frequency  of  introduction  and  the 
number  of  pests  would  be  expected  to 
be  much  less  than  under  the  current 
regulations  (no  action  alternative). 

Preservative  treatments  authorized  by 
the  United  States  Environmental 
Protection  Agency  (EPA)  are  also 
allowed  imder  the  preferred  alternative. 
The  major  chemicals  used  for  this 
purpose  are  creosote,  chlorpyrifos,  and 
oxine-copper  applied  to  the  surface  of 
the  wood.  Proper  adherence  to  label 
instructions  is  required  to  prevent 
adverse  health  effects  to  the  applicators 
and  those  individuals  involved  in  the 
shipping  and  handling  processes. 
Compliance  with  the  label  ensiu«s  that 
environmental  consequences  are 
minimal  to  human  health  and  nontarget 
species. 

This  alternative  could  result  in  a 
substantial  increase  in  the  need  for 
treatments,  including  fumigation  with 
chemicals  such  as  methyl  bromide  and 
phosphene,  at  ports  and  other  locations 
in  CUna.  It  is  difficult  to  quantify  the 


increase  in  treatments  or  in  pesticides 
that  may  be  used  because  the  interim 
rule  does  provide  for  the  use  of 
nonchemical  alternatives.  Potential 
increase  in  the  use  of  methyl  bromide  is 
of  concern  because  it  is  a  chemical  that 
is  associated  with  ozone  depletion  and 
resulting  excessive  ultraviolet  radiation. 
Methyl  bromide  is  one  of  several  man- 
made  substances  that  react  chemically 
writh  ozone  in  the  atmosphere  to  deplete 
the  stratospheric  ozone  layer  that 
protects  the  earth's  surface  from 
excessive  ultraviolet  radiation.  Methyl 
bromide  is  considered  a  Class  I  ozone 
depleting  substance  under  the  Clean  Air 
Act  and  the  Montreal  Protocol.  Thus, 
the  use  of  methyl  bromide  in 
fumigations  required  by  this  interim 
rule  could  have  a  substantial  effect  on 
stratospheric  ozone  depletion. 

APHIS  estimates  that,  if  China  were  to 
comply  with  the  interim  rule  by 
fumigating  SWPM  shipments  with 
methyl  bromide,  China  could  use 
between  1,040  to  12,565  metric  tons  of 
methyl  bromide  annually.  The  pest  risk 
assessment  and  environmental 
assessment  presuppose  that  China  could 
comply  with  the  treatment  requirements 
of  the  interim  rule  through  an  increase 
in  its  use  of  methyl  bromide.  However, 
it  is  likely  that  China  would  employ  a 
variety  of  approved  strategies  to  comply 
with  the  interim  rule,  including  use  of 
noiuegulated  packing  materials,  heat 
treatments,  and  other  fumigants  such  as 
phosphene. 

APHIS  is  concerned  that  any  increase 
in  methyl  bromide  use  as  a  result  of  this 
interim  rule  does  not  cause  long-lasting 
damage  to  the  ozone  layer.  APHIS  also 
emphasizes  that  this  is  an  interim 
measure  that  will  remain  in  effect  for 
only  as  long  as  it  takes  to  develop  a 
more  effective  solution  to  the  problem — 
a  pest  problem  that  could,  if  not 
addressed,  result  in  substantial 
environmental  damage  to  the  forests  and 
ecosystems  of  the  United  States.  As 
discussed  previously  in  this  interim 
rule,  APHIS  will  be  reviewing 
regulations  pertaining  to  SWPM  from  all 
foreign  countries  with  the  intent  of 
developing  effective  and  long-lasting 
pest  control  measures  that  are 
environmentally  acceptable. 

The  potential  environmental 
consequences  of  the  next  alternative 
(allowing  treatment  to  occur  in  the 
United  States,  or  abroad)  are  anticipated 
to  be  comparable  to  the  previously 
described  "treatment  abroad" 
alternative  in  terms  of  direct  effects  of 
treatment  chemicals.  However,  the 
overall  environmental  effects  of  the 
"treatment  in  the  United  States" 
alternative  are  expected  to  be  greater 
due  to  the  elevated  risk  of  introduction 


of  pest  species  into  the  United  States. 
The  treatments  for  this  alternative 
would  be  similar  to  those  for  the 
preferred  action,  but  the  location  of  heat 
treatment  or  fumigation  could  be  at 
ports  in  the  United  Slates,  and  treatment 
by  preservatives  in  the  United  States 
would  not  be  an  option.  Shippers  could 
also  elect  to  re-export  their  cargo  or 
have  it  destroyed  at  the  United  States 
port  rather  than  imdergo  treatment,  but 
it  is  expected  that  most  shippers  would 
prefer  the  treatment  costs  over  the  costs 
of  re-export  or  destruction  of  cargo.  The 
effects  of  each  treatment  would  be 
expected  to  be  similar  to  those  for  the 
preferred  action  and  pose  comparable 

risks. 

Alternative  packing  techniques  and 
use  of  material  other  than  SWPM  are  an 
option  under  all  alternatives.  Structural 
substitutes  for  SWPM.  such  as  plastic, 
metal,  and  loose  wood  packing 
materials,  could  be  used.  Tight 
placement  of  shipments  in  a  manner 
that  eliminates  the  need  for  packing 
materials  could  have  some  applications. 
This  option  enables  the  shipper  to 
transport  commodities  to  the  United 
States  without  the  treatments  needed  for 
SWPM.  The  cost,  applicability  to 
particular  cargoes,  and  availability  of 
these  other  packing  materials  is 
expected  to  determine  the  feasibility  for 
different  shipments.  Use  of  these 
packing  materials  eliminates  pest  risk 
and  has  minimal  environmental 
consequences.  The  need  of  shippers  to 
manufacture  or  obtain  substitute 
packing  materials  could  result  in  some 
environmental  effects,  dependent  upon 
the  potential  effects  of  the 
manufacturing  process. 

The  final  and  most  stringent 
alternative  would  be  for  APHIS  to 
prohibit  entry  into  the  United  States  of 
all  SWPM  from  China.  There  would  be 
no  options  for  treatment  and 
certification.  SWPM  arriving  at  U.S. 
ports  would  be  reexported,  or  would  be 
seized  and  destroyed.  This  alternative 
makes  introductions  of  pests  in  SWPM 
much  less  likely,  but  inacciu^te 
documentation  and  limited  capacity  for 
monitoring  of  compliance  with  these 
regulations  are  still  possible.  This 
would  be  expected  to  eliminate  most  of 
the  need  for  treatments  and  decrease  the 
need  for  inspections.  The  potential 
environmental  consequences  of  this 
alternative  are  anticipated  to  be  less 
than  the  other  alternatives.  Inspectors 
would  have  to  check  some  containers  to 
ensure  shipper  compliance,  but  this 
could  be  done  by  a  brief  look  in  the 
container  to  verify  that  no  SWPM  is 
present.  Such  inspections  are  less 
burdensome  than  thorough  pest 
inspections  when  SWPM  is  present.  The 
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direct  environmental  consequences  of 
prohibition  are  minimal,  but  the 
methods  of  destruction  of  seized  cargo 
with  SWPM  could  include  incineration 
and  other  processes  that  affect 
environmental  quality. 

Copies  of  the  environmental 
assessment  and  fmding  of  no  signiHcant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  and  recordkeeping 
requirements  included  in  this  interim 
rule  have  been  submitted  for  expedited 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  Notwithstanding 
any  other  provision  of  the  law,  no 
person  is  required  to  respond  to,  nor 
shall  any  person  be  subject  to  a  penalty 
for  failure  to  comply  with,  a  collection 
of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number.  When  OMB 
completes  its  review  of  the  information 
collection  requirements  contained  in 
this  rule,  we  will  publish  a  notice  in  the 
Federal  Register  of  OMB's  decision-  If 
OMB  approves  the  information 
collection,  the  notice  will  include  the 
OMB  control  number. 

Please  send  written  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attention:  Desk  Officer 
for  APHIS,  Washington,  DC  20503. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-087-1.  Please  send  a 
copy  of  your  comments  to:  (1)  Docket 
No.  98-087-1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  suite  3C03. 
4700  River  Road  Unit  118.  Riverdale, 
MD  20737-1238,  and  (2)  Clearance 
Officer,  OCIO,  USDA,  room  404-W, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC  20250.  A 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
interim  rule. 

The  paperwork  associated  with  this 
interim  rule  will  include  the  completion 
of  foreign  government  certificates  and 
exporter  statements.  There  will  also  be 
requests  for  inspections.  We  are 


soliciting  comments  from  the  public  (as 
well  as  affected  agencies)  concerning 
our  information  collection  and 
recordkeeping  requirements.  We  need 
this  outside  input  to  help  us: 

(1)  Evaluate  whether  tne  information 
collection  is  necessary  for  the  proper 
performance  of  our  agency's  functions, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.087  hours  per 
response. 

Estimated  number  of  respondents:   . 
29,000. 

Estimated  number  of  responses  per 
respondent:  29.31. 

Estimated  total  annual  burden  on 
respondents:  73,950  hoiu-s. 

Copies  of  this  information  collection 
can  be  obtained  ft-om:  Clearance  Officer, 
OCIO,  USDA,  Room  404-W,  14th  Street 
and  Independence  Ave.,  SW, 
Washington,  DC  20250. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
APHIS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
APHIS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 


provisions  of  Title  11  of  the  UMRA)  that 
may  result  in  expenditures  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Thus,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

List  of  Subjects 

7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  Stock,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements,  Rice, 
Vegetables. 

7  CFR  Part  354 

Exports,  Government  employees, 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Travel  and 
transportation  expenses. 

Accordingly,  we  are  amending  7  CFR 
parts  319  and  354  as  follows: 

PART  319— FOREIGN  QUARANTINE  . 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  150ee,  150ff, 
151-167,  450,  2803,  and  2809;  21  U.S.C.  136 
and  136a;  7  CFR  2.22,  2.80,  and  371.2(c). 

2.  In  §  319.40-1,  a  new  definition  is 
added  in  alphabetical  order  to  read  as 
follows: 

§319.40-1    Definitions 

•        *        *        •        * 

Exporter  statement.  A  written, 
declaration  by  the  exporter, 
accompanying  a  shipment  at  the  time  of 
importation,  declaring  the  nature  of  the 
shipment  and  that  the  shipment 
contains  no  solid  wood  packing 
material. 


§319.40-3    [Amended] 

3.  In  §  319.40-3,  paragraphs  (b)(1). 
(b)(2),  and  (b)(3),  the  first  sentence  of 
the  introductory  text  in  each  paragraph 
is  amended  by  adding  the  phrase", 
except  that  solid  wood  packing  material 
from  China  must  be  imported  in 
accordance  with  §319.40-5(g)" 
immediately  before  the  period  at  the 
end  of  the  sentence. 

4.  In  §  319.40-5,  new  paragraphs  (g) 
and  (h)  are  added  to  read  as  follows: 

§  31 9.40-5    Importation  and  entry 
requirements  for  specified  articles. 

***** 

(g)  Solid  wood  packing  material  from 
China.  Solid  wood  packing  material 
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from  China  may  be  imported  only  in 
accordance  with  this  paragraph. 

(1)  Prior  to  departure  from  China,  the 
solid  wood  packing  material  must  be 
heat  treated,  fumigated,  or  treated  with 
preservatives,  using  a  treatment 
schedule  contained  in  §  319.40-7  or  in 
the  Plant  Protection  and  Quarantine 
Treatment  Manual,  which  is 
incorporated  by  reference  at  §  300.1  of 
this  chapter.  During  the  entire  interval 
between  treatment  and  export  the  solid 
wood  packing  material  must  be  stored, 
handled,  or  safeguarded  in  a  manner 
which  excludes  any  infestation  of  the 
solid  wood  packing  material  by  plant 
pests. 

(2)  At  the  time  of  arrival  at  the  port 
of  first  arrival,  the  solid  wood  packing 
material  must  be  accompanied  by  a 
certificate  signed  by  an  official  of  a 
Chinese  government  agency  authorized 
by  the  national  government  of  China 
stating  that  the  solid  wood  packing 
material,  prior  to  departure  fi-om  China, 
has  been  heat  treated,  fumigated,  or 
treated  with  preservatives  using  a 
treatment  schedule  contained  in 

§  319.40-7  or  in  the  Plant  Protection 
and  Quarantine  Treatment  Manual. 
Exporters  may,  at  their  option  in  order 
to  expedite  release  of  their  shipment  at 
the  port  of  first  arrival,  arrange  to  have 
each  article  of  solid  wood  packing 
material  that  has  been  treated  marked  at 
the  treatment  facility  with  a  stamp  or 
weatherproof  label  that  reads  CHINA 
TREATED.  This  type  of  marking, 
however,  is  not  a  substitute  for  the 
required  certificate. 

(3)  If  an  inspector  determines  that  a 
shipment  imported  from  China  contains 
plant  pests,  or  contains  solid  wood 
packing  material  that  was  not  heat 
treated,  fumigated,  or  treated  with 
preservatives,  or  that  was  not 
accompanied  by  a  certificate 
documenting  heat  treatment, 
fumigation,  or  preservative  treatment, 
the  inspector  may  refuse  entry  into  the 
United  States  of  the  entire  shipment 
(cargo  and  solid  wood  packing 
material).  If  the  inspector  determines 
that  the  cargo  may  be  separated  from  the 
solid  wood  packing  material  and  that 
the  solid  wood  packing  material  may  be 
destroyed  or  reexported  without  risk  of 
spreading  plant  pests,  the  inspector  may 
allow  the  importer  to  separate  the  cargo 


from  the  solid  wood  packing  material  at 
a  location  ^d  within  a  time  period 
specifiedby  the  inspector  and  destroy 
or  reexport  the  solid  wood  packing 
material  under  supervision  of  an 
inspector.  The  means  used  to  destroy 
solid  wood  packing  material  under  this 
section  must  be  incineration,  or 
chipping  followed  by  incineration.  The 
importer  shall  be  responsible  for  all 
costs  associated  with  inspection, 
separation,  and  destruction  or 
reexportation  of  solid  wood  packing 
material,  including  costs  of  the  services 
of  an  inspector  to  monitor  such 
activities,  in  accordance  with  §  354. 3(j) 
of  this  chapter. 

(h)  Cargo  from  China  that  does  not 
contain  solid  wood  packing  material. 
All  commercial  shipments  imported 
from  China  that  do  not  contain  any  solid 
wood  packing  material  must  include  an 
exporter  statement  on  or  attached  to  the 
commercial  invoice  and  as  an 
attachment  to  the  bill  of  lading  stating 
that  the  shipment  contains  no  solid 
wood  packing  material.  Any  shipment 
that  is  not  accompanied  by  such  an 
exporter  statement  shall  be  subject  to 
inspection  for  solid  wood  packing 
material,  and  if  such  inspection  is 
ordered  by  an  inspector,  the  shipment 
will  not  be  granted  entry  into  the  United 
States  prior  to  completion  of  the 
inspection;  the  importer  shall  be 
responsible  for  all  costs  associated  with 
inspection,  separation,  and  destruction 
or  reexportation  of  any  solid  wood 
packing  material,  including  costs  of  the 
services  of  an  inspector  to  monitor  such 
activities  in  accordance  with  §  354.3(j) 
of  this  chapter. 

§319.40-10    [Amended] 

5.  In  §  319.40-10,  footnote  5  is  revised 
to  read  as  follows: 

5  Provisions  relating  to  costs  for  other 
services  of  an  inspector,  including  services 
related  to  extra  inspection  and  separation  of 
cargo  from  packing  material  for  shipments 
that  arrive  without  a  complete  certificate  or 
exporter  statement  as  required,  are  contained 
in  part  354  of  this  chapter. 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

6.  The  authority  citation  for  part  354 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  2260:  21  U.S.C.  136 
and  136a;  49  U.S.C.  1741;  7  CFR  2.22.  2.80. 
and  371.2(c). 

7.  In  §  354.3.  a  new  paragraph  (j)  is 
added  to  read  as  follows: 

§  354.3    User  fees  for  certain  international 
services. 


(j)  The  person  for  whom  the  service  is 
provided  and  the  person  requesting  the 
service  are  jointly  and  severally  liable 
for  payment  of  user  fees  for  any  import 
or  entry  services  listed  below,  of  $56.00 
per  hour,  or  $14.00  per  quarter  hour, 
with  a  minimum  fee  of  $14.00,  for  each 
employee  required  to  perform  the 
following  services.  If  the  services  must 
be  conducted  on  a  Sunday  or  holiday  or 
at  any  other  time  outside  the  normal 
tour  of  duty  of  the  employee,  then  the 
premium  user  fee  rate  as  listed  below 
applies,  as  well  as  the  2-hour  minimum 
charge  and  a  commuted  traveltime 
period  required  by  §  354.1(a)(2).  If  the 
services  requested  are  performed  on  a 
Sunday,  the  hourly  user  fee  rate  will  be 
$74.00,  or  $18.50  per  quarter  hour,  with 
a  $18.50  minimum.  If  the  services 
requested  are  performed  on  a  day  other 
than  Sunday  outside  the  normal  tour  of 
duty  of  the  employee  providing  the 
service,  the  hourly  user  fee  rate  will  be 
$65.00,  or  $16.25  per  quarter  hour,  with 
a  $16.25  minimum: 

(1)  Conducting  inspections,  on  vessels 
or  in  storage  areas,  of  solid  wood 
packing  material  or  cargo  when  a 
shipment  arrives  without  a  certificate  or 
exporter  statement  required  imder 

§  319.40-5(g)  or  §  319.40-5(h)  of  this 
chapter,  or  with  an  incomplete 
certificate  or  exporter  statement;  and 

(2)  Supervising  the  separation  of  cargo 
from  solid  wood  packing  material 
denied  entry  under  this  subpart  and  the 
destruction  or  reexportation  of  the  solid 
wood  packing  material. 

Done  in  Washington.  DC,  this  15th  day  of 
September  1998. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  98-25058  Filed  9-15-98;  2:53  pm) 
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DEPARTMENT  OF  EDUCATION 

Special  Education — Personnel 
Preparation  to  Improve  Services  and 
Results  for  Children  witti  Disabilities; 
and  Special  Education — Technology 
and  Media  Services  for  Individuals  with 
Disabilities 

action:  Notice  inviting  applications  for 
new  awards  for  Hscal  year  1999. 

summary:  On  June  4, 1997.  the  President 
signed  into  law  Public  Law  105-17,  the 
Individuals  with  Disabilities  Education 
Act  Amendments  of  1997,  amending  the 
Individual  with  Disabilities  Education 
Act  (IDEA). 

This  notice  provides  closing  dates  and 
other  information  regarding  the 
transmittal  of  applications  for  fiscal  year 
1999  competitions  under  two  programs 
authorized  by  IDEA,  as  amended.  The 
two  programs  are:4l)  Special 
Education — Personnel  Preparation  to 
Improve  Services  and  Results  for 
Children  with  DisabiUties  (five 
priorities);  and  (2)  Special  Education — 
Technology  and  Media  Services  for 
Individuals  with  Disabilities  (one 
priority). 

This  notice  supports  the  National 
Education  Coals  by  helping  to  improve 
results  for  children  with  disabilities. 

Waiver  of  Rulemaking 

It  is  generally  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
priorities.  However,  section  661(e)(2)  of 
IDEA  makes  the  Administrative 
Procedure  Act  (5  U.S.C.  553) 
inapplicable  to  the  priorities  in  this 
notice.  In  order  to  make  awards  on  a 
timely  basis,  the  Secretary  has  decided 
to  publish  these  priorities  in  fmal  under 
the  authority  of  section  661(e)(2). 

General  Requirements 

(a)  Projects  funded  under  this  notice 
must  make  positive  efforts  to  employ 
and  advance  in  employment  qualified 
individuals  with  disabilities  in  project 
activities  (see  Section  606  of  IDEA); 

(b)  Applicants  and  grant  recipients 
funded  under  this  notice  must  involve 
individuals  with  disabilities  or  parents 
of  individuals  with  disabilities  in 
planning,  implementing,  and  evaluating 
the  projects  (see  Section  661(f)(1)(A)  of 
IDEA); 

(c)  Projects  funded  under  these 
priorities  must  budget  for  a  two-day 
Project  Directors'  meeting  in 
Washington,  D.C.  during  each  year  of 
the  project;  and 

(d)  In  a  single  application,  an 
applicant  is  required  to  address  only 
one  absolute  priority  in  this  notice. 


Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 

Special  Education — ^Personnel 
Preparation  To  Improve  Services  and 
Results  for  Children  With  Disabilities 
[CFDA  84.325] 

Purpose  of  Program 

The  purposes  of  this  program  are  to: 
(1)  Help  address  State-identified  needs 
for  qualified  personnel  in  special 
education,  related  services,  early 
intervention,  and  regular  education,  to 
work  with  children  with  disabilities; 
and  (2)  to  ensure  that  those  personnel 
have  the  skills  and  knowledge,  derived 
fix)m  practices  that  have  been    ^ 
determined  through  research  and 
experience  to  be  successful,  that  are 
needed  to  serve  those  children. 

Eligible  Applicants 

Institutions  of  higher  education  are 
eligible  applicants  for  Absolute 
Priorities  1-4  under  this  program. 
Eligible  applicants  for  Absolute  Priority 
5,  Projects  of  National  Significance,  are: 
State  and  local  educational  agencies; 
institutions  of  higher  education;  other 
public  agencies;  private  nonprofit 
organizations;  outlying  areas;  freely 
associated  States;  and  Indian  tribes  or 
tribal  organizations. 

Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  79,  80,  81,  82, 
85,  and  86;  (b)  The  selection  criteria  for 
Absolute  Priorities  1-4  will  be  drawn 
fi-om  the  EDGAR  menu— TRAINING 
program  area;  and  (c)  The  selection 
criteria  for  Absolute  Priority  5  will  be 
drawn  from  the  EDGAR  menu— MODEL 
DEMONSTRATION  AND  PROJECTS  OF 
NATIONAL  SIGNIFICANCE  program 
area.  Information  collection  resulting 
from  this  notice  has  been  submitted  to 
0MB  for  review  under  the  Paperwork 
Reduction  Act  and  has  been  approved 
under  control  number  1820-0028, 
expiration  date  July  31,  2000. 

General  Requirement  For  All  Personnel 
Preparation  Program  Priorities 

Student  financial  assistance  is 
authorized  only  for  the  preservice 
preparation  of  special  education,  related 
services,  early  intervention,  and 
leadership  personnel  to  serve  children 
ages  3  through  21,  and  early 
intervention  personnel  who  serve 
infants  and  toddlers. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority:  Under  section  673  of  the  Act 
and  34  CFR  75,105  (c)(3),  the  Secretary 


gives  an  absolute  preference  to 
applications  that  meet  one  of  the 
following  priorities.  The  Secretary  funds 
under  this  competition  only  those 
applications  that  meet  these  absolute 
priorities: 

Absolute  Priority  1 — Preparation  of 
Special  Education,  Related  Services, 
and  Early  Intervention  Personnel  to 
Serve  Infants.  Toddlers,  and  Children 
with  Low-Incidence  Disabilities 
(84.325A). 

Background:  The  national  demand  for 
educational,  related  services,  and  early 
intervention  personnel  to  serve  infants, 
toddlers,  and  children  with  low- 
incidence  disabilities  exceeds  available 
supply.  However,  because  of  the  small 
number  of  these  personnel  needed  in 
each  State,  institutions  of  higher 
education  and  individual  States  are 
reluctant  to  support  the  needed 
professional  development  programs.  Of 
the  programs  that  are  available,  not  all 
are  producing  graduates  with  the 
prerequisite  skills  needed  to  meet  the 
needs  of  the  low-incidence  disability 
population.  Federal  support  is  required 
to  ensure  an  adequate  supply  of 
personnel  to  serve  children  with  low- 
incidence  disabilities  and  to  improve 
the  quality  of  appropriate  training 
programs  so  that  graduates  possess 
necessary  prerequisite  skills. 

Priority:  The  Secretary  establishes  an 
absolute  priority  to  support  projects  that 
increase  the  number  and  quahty  of 
personnel  to  serve  children  with  low- 
incidence  disabilities.  This  priority 
supports  projects  that  provide 
preservice  preparation  of  special 
educators,  early  intervention  personnel, 
and  related  services  personnel  at  the 
associate,  baccalaureate,  master's,  or 
specialist  level. 

A  preservice  program  is  defined  as 
one  that  leads  toward  a  degree, 
certification,  or  professional  licence  or 
standard,  and  may  be  supported  at  the 
associate,  baccalaureate,  master's  or 
specialist  level.  A  preservice  program 
may  include  the  preparation  of 
currently  employed  personnel  who  are 
seeking  additional  degrees, 
certifications,  endorsements,  or 
licences. 

The  term  "low-incidence  disability" 
means  a  visual  or  hearing  impairment, 
or  simultaneous  visual  and  hearing 
impairments,  a  significant  cognitive 
impairment,  or  any  impairment  for 
which  a  small  number  of  personnel  with 
highly  specialized  skills  and  knowledge 
are  needed  in  order  for  children  with 
that  impairment  to  receive  early 
intervention  services  or  a  free 
appropriate  public  education. 
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Applicants  may  propose  to  prepare 
one  or  more  of  the  following  types  of 
personnel: 

(1)  Special  educators  including  early 
childhood,  speech  and  language, 
adapted  physical  education,  and 
assistive  technology  personnel; 

(2)  Related  services  personnel  who 
provide  developmental,  corrective,  and 
other  support  services  that  assist 
children  with  low-incidence  disabilities 
to  benefit  from  special  education.  Both 
comprehensive  programs,  and  specialty 
components  within  a  broader  discipline, 
that  prepare  personnel  for  work  with  the 
low-incidence  population  may  be 
supported;  or, 

(3)  Early  intervention  personnel  who 
serve  children  birth  through  age  2  with 
low-incidence  disabilities  and  their 
families.  For  the  purpose  of  this 
priority,  all  children  who  require  early 
intervention  services  are  considered 
low-incidence.  Early  intervention 
personnel  include  persons  who  train,  or 
serve  as  consultants  to.  service 
providers  and  case  managers. 

The  Secretary  particularly  encourages 
projects"  that  address  the  needs  of  more 
than  one  State,  provide  multi- 
disciplinary  training,  and  include 
collaboration  among  several  institutions 
and  between  training  institutions  and 
public  schools.  In  addition,  projects  that 
foster  successful  coordination  between 
special  education  and  regular  education 
professional  development  programs  to 
meet  the  needs  of  children  with  low- 
incidence  disabilities  in  inclusive 
settings  are  encouraged. 

Each  project  funded  under  this 
absolute  priority  must — 

(a)  Prepare  personnel  to  address  the 
speciaUzed  needs  of  children  with  low- 
incidence  disabilities  fi"om  different 
cultural  and  language  backgrounds; 

(b)  Incorporate  best  practices  in  the 
design  of  the  program  and  the  curricula; 

(c)  Incorporate  curricula  that  focus  on 
improving  results  for  children  with  low- 
incidence  disabilities; 

(d)  Promote  high  expectations  for 
students  with  low-incidence  disabilities 
and  foster  access  to  the  general 
curriculum  in  the  regulM  classroom, 
wherever  appropriate;  and 

(e)  Develop  linkages  with  Education 
Department  technical  assistance 
providers  to  communicate  information 
on  program  models  used  and  program 
effectiveness;  and 

(f)  If  the  project  prepares  personnel  to 
provide  services  to  visually  impaired  or 
blind  children  that  can  be  appropriately 
provided  in  Braille,  prepare  those 
individuals  to  provide  those  services  in 
Braille; 

To  be  considered  for  an  award,  an 
applicant  must  satisfy  the  following 


requirements  contained  in  Section 
673(f)-(h)  of  the  Act— 

(a)  Demonstrate,  with  letters  from  one 
or  more  States  that  the  project  proposes 
to  serve,  that  States  need  personnel  in 
the  area  or  areas  in  which  the  applicant 
proposes  to  provide  preparation,  as 
identified  in  the  States'  comprehensive 
systems  of  personnel  development 
(CSPD)  under  Parts  B  and  C  of  the  Act; 

(b)  Demonstrate  that  it  has  engaged  in 
a  cooperative  effort  with  one  or  more 
State  educational  agencies  or,  if 
appropriate,  lead  agencies  for  providing 
early  intervention  services,  to  plan, 
carry  out,  and  monitor  the  project; 

(c)  Provide  letters  from  one  or  more 
States  stating  that  they  intend  to  accept 
successful  completion  of  the  proposed 
personnel  preparation  program  as 
meeting  State  personnel  standards  for 
serving  children  with  disabilities  or 
serving  infants  and  toddlers  with 
disabilities; 

(d)  Meet  State  and  professionally- 
recognized  standards  for  the  preparation 
of  special  education,  related  services,  or 
early  intervention  personnel;  and 

(e)  Ensure  that  individuals  who 
receive  financial  assistance  under  the 
proposed  project  will  subsequently 
provide,  special  education  and  related 
services  to  children  with  disabilities,  or 
early  intervention  services  to  infants 
and  toddlers  with  disabilities,  for  a 
period  of  two  years  for  every  year  for 
which  assistance  was  received  or  repay 
all  or  part  of  the  cost  of  that  assistance. 
Applicants  must  describe  how  they  will 
notify  scholarship  recipients  of  this 
work  or  repay  requirement,  which  is 
specified  under  section  673(h)(1)  of  the 
Act  (20  U.S.C.  1473(h)(1)).  The 
requirement  must  be  implemented 
consistently  with  section  673(h)(1)  of 
the  Act  and  with  applicable  regulations 
in  effect  prior  to  the  awarding  of  grants 
under  this  priority. 

Under  this  absolute  priority,  the 
Secretary  plans  to  award  approximately: 

•  50  percent  of  the  available  funds  for 
projects  that  support  careers  in  special 
education,  including  early  childhood 

educators; 

•  15  percent  of  the  available  funds  for 

projects  that  support  careers  in 
educational  interpreter  services  for 
hearing  impaired  individuals; 

•  20  percent  of  the  available  funds  for 
projects  that  support  careers  in  related 
services,  other  Uian  educational 
interpreter  services;  and 

•  15  percent  of  the  available  funds  for 
projects  that  support  careers  in  early 
intervention. 

Competitive  priority:  Within  this 
absolute  priority,  the  Secretary  under  34 
CFR  75.105(c)(2)(ii),  and  Section 
673(g)(3)(B)  of  the  Act  will  give 


preference  to  applications  from  an 
institution  of  higher  education  that  is 
successfully  recruiting  and  preparing 
individuals  with  disabilities  and 
individuals  from  groups  that  are 
underrepresented  in  the  profession  for 
which  they  are  preparing  individuals 
over  an  application  of  comparable  merit 
that  does  not  meet  the  priority. 

Project  Period:  Up  to  36  months. 

Maximum  Award;  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $300,000  for  any  single 
budget  period  of  12  montl^.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Searetary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:  Part  III  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  the  application.  An  applicant 
must  limit  Part  III  to  the  equivalent  of 
no  more  than  40  double-spaced  pages, 
using  the  following  standards:  (1)  A 
"page"  is  8V2"  X  11"  (on  one  side  only) 
with  one-inch  margins  (top.  bottom,  and 
sides).  (2)  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  p)er 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV— the  assurances 
and  certifications;  or  the  one-page 
abstract,  resiunes,  bibfiography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  m.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

Absolute  Priority  2 — ^Preparation  of 
Leadership  Personnel  (84.325D) 

This  priority  supports  projects  that 
conducts  leadership  personnel  activities 
such  as:  (a)  preparing  personnel  at  the 
advanced  graduate,  doctoral,  and 
postdoctoral  levels  of  trpining  to 
administer,  enhance,  or  provide  services 
for  children  with  disabilities;  and  (b) 
providing  interdisciplinary  training  for 
various  types  of  leadership  personnel, 
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including  teacher  preparation  faculty, 
administrators,  researchers,  supervisors, 
principals,  and  other  persons  whose 
work  affects  early  intervention, 
educational,  and  transitional  services 
for  children  with  disabilities. 

To  be  considered  for  an  award,  an 
applicant  must  satisfy  the  following 
requirements  contained  in  Section 
673(f)-(h)  of  the  Act- 
la)  Demonstrate,  with  letters  from  one 
or  more  States  that  the  project  proposes 
to  serve,  that  States  need  personnel  in 
the  area  or  areas  in  which  the  applicant 
proposes  to  provide  preparation,  as 
identified  in  the  States'  comprehensive 
systems  of  personnel  development 
under  Parts  B  and  C  of  the  Act; 

(b)  Demonstrate  that  it  has  engaged  in 
a  cooperative  effort  with  one  or  more 
State  educational  agencies  or,  if 
appropriate,  lead  agencies  for  providing 
early  intervention  services,  to  plan, 
carry  out,  and  monitor  the  project; 

(c)  Meet  State  and  professionally- 
recognized  standards  for  the  preparation 
of  leadership  personnel  in  special 
education,  related  services  or  early 
intervention  Helds,  if  the  purpose  of  the 
project  is  to  assist  personnel  in 
obtaining  degrees;  and 

(d)  Ensure  that  individuals  who 
receive  financial  assistance  under  the 
proposed  project  will  subsequently 
perform  work  related  to  their 
preparation  for  a  period  of  two  years  for 
every  year  for  which  assistance  was 
received  or  repay  all  or  part  of  the  cost 
of  that  assistance.  Applicants  must 
describe  how  they  will  notify 
scholarship  recipients  of  this  work  or 
repay  requirement,  which  is  specified 
under  section  673(h)(2)  of  the  Act  (20 
U.S.C.  1473(h)(2)).  The  requirement 
must  be  implemented  consistently  with 
section  673(h)(2)  of  the  Act  and  with 
applicable  regulations  in  effect  prior  to 
the  awarding  of  grants  under  this 
priority. 

The  Secretary  intends  to  make 
approximately  seven  awards  to  projects 
that  prepare  students  for  careers  in 
administration  in  which  they  provide 
leadership  in  addressing  the  needs  of 
children  with  disabilities. 

Invitational  priorities:  Within 
Absolute  Priority  2,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities.  However, 
pursuant  to  34  CFR  75.105(c)(1),  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 

(a)  Projects  designed  to  foster 
successful  coordination  among 
administrators,  special  education  and 
regular  education  teachers,  related 


services  personnel,  infant  intervention 
specialists,  and  parents. 

(b)  Projects  that  coordinate 
professional  development  programs  for 
regular  and  special  education  leadership 
personnel. 

(c)  Projects  that  include  recruitment 
of  leadership  personnel  from  groups 
that  are  underrepresented,  including 
individuals  with  disabilities. 

Project  Period:  Up  to  48  months. 

Maximum  Awara:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $200,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Page  Limits:  Pari  III  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  the  application.  An  applicant 
must  limit  Part  III  to  the  equivalent  of 
no  more  than  40  double-spaced  pages, 
using  the  following  standards:  (1)  A 
"page"  is  8V2"  X  11"  (on  one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides).  (2)  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

Absolute  Priority  3 — Preparation  of 
Personnel  in  Minority  Institutions 
(84.325E). 

This  priority  supports  awards  to 
institutions  of  higher  education  with 
minority  student  enrollments  of  at  least 
25  percent,  including  Historically  Black 
Colleges  and  Universities,  for  the 
purpose  of  preparing  personnel  to  work 
with  children  with  disabilities.  Awards 


must  be  made  consistent  with  the 
objectives  in  section  673(a)  of  the  Act. 

To  be  considered  for  an  award,  an 
applicant  must  satisfy  the  following 
requirements  contained  in  Section 
673(f)-(h)oftheAct— 

(a)  Demonstrate,  with  letters  from  one 
or  more  States  that  the  project  proposes 
to  serve,  that  States  need  personnel  in 
the  area  or  areas  in  which  the  applicant 
proposes  to  provide  preparation,  as 
identified  in  the  States'  comprehensive 
system  of  personnel  development  under 
Parts  B  and  C  of  the  Act.  ■ 

(b)  Demonstrate  that  it  has  engaged  in 
a  cooperative  effort  with  one  or  more 
State  educational  agencies  or,  if 
appropriate,  lead  agencies  for  providing 
early  intervention  services,  to  plan, 
carry  out,  and  monitor  the  project;  . 

(cj  Provide  letters  from  one  or  more 
States  stating  that  they  intend  to  accept 
successful  completion  of  the  proposed 
personnel  preparation  program  as 
meeting  State  personnel  standards  for 
serving  children  with  disabilities  or 
serving  infants  and  toddlers  with 
disabilities; 

(d)  Meet  State  and  professionally- 
recognized  standards  for  the  preparation 
of  special  education,  related  services,  or 
early  intervention  personnel,  if  the 
purpose  of  the  project  is  to  assist 
personnel  in  obtaining  degrees;  and 

(e)  Ensure  that  individuals  who 
receive  financial  assistance  under  the 
proposed  project  will  subsequently 
provide  special  education  and  related 
services  to  children  with  disabilities,  or 
early  intervention  services  for  infants 
and  toddlers,  for  a  period  of  two  years 
for  every  year  for  which  assistance  was 
received  or  repay  all  or  part  of  the  cost 
of  that  assistance.  Applicants  must 
describe  how  they  will  notify 
scholarship  recipients  of  this  work  or 
repay  requirement,  which  is  specified 
under  section  673(h)(1)  of  the  Act  (20 
U.S.C.  1473(h)(1)).  The  requirement 
must  be  implemented  consistently  with 
section  673(h)(1)  of  the  Act  and  with 
applicable  regulations  in  effect  prior  to 
the  awarding  of  grants  under  this 
priority. 

Competitive  preference:  Within  this 
absolute  priority,  the  Secretary  imder  34 
CFR  75.105(c)(2),  will  give  a 
competitive  preference  to  applicant 
institutions  that  are  otherwise  eligible 
for  funding  imder  this  priority,  and 
which  have  not  received  an  FY  1998  or 
FY  1999  award  under  the  IDEA 
personnel  preparation  program. 

Applicants  who  fulfill  the 
requirements  of  the  competitive 
preference  vdll  be  awarded  a  total  of  20 
points  in  addition  to  those  awarded 
under  the  published  selection  criteria 
for  this  priority.  That  is,  an  applicant 
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meeting  the  competitive  preference 
could  earn  a  maximum  total  of  120 
points. 

Project  Period:  Up  to  48  months. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $200,000  for  any  single 
budget  period  of  12  months.  However, 
because  of  budgetary  considerations 
contingent  upon  congressional  action, 
the  SeCTetary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Re^er. 

Page  Limits:  Psit  III  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  the  application.  An  applicant 
must  limit  Part  HI  to  the  equivalent  of 
no  more  than  40  double-spaced  pages, 
using  the  following  standards:  (1)  A 
"page"  is  8V2"  x  11"  (on  one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides).  (2)  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  11 — ^the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — ^the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  applicaticHi  will  not  be  considered 
for  funding. 

Absolute  Priority-4 — Improving  the 
Preparation  of  Personnel  to  Serve 
Children  with  High-hicidence 
Disabilities  (84.325H) 

Background:  State  agencies, 
university  training  programs,  local 
schools,  and  other  community-based 
agencies  and  organizations  confirm  both 
the  importance  and  the  challenge  of 
improving  training  programs  for 
personnel  to  serve  children  with  high- 
incidence  disabilities  and  of  meeting  the 
staffing  needs  of  localities  experiencing 
chronic  shortages  of  these  personnel. 

This  priority  is  intended  to  improve 
personnel  preparaticm  programs 
throughout  the  Nation  and  help  meet 


shortages  in  particular  areas.  The  project 
requirements,  in  conjunction  with  the 
identified  competitive  priorities,  also 
reflect  a  number  of  important  factors 
that  are  common  to  effective  personnel 
preparation  programs.  These  factors  are: 

(a)  Collaboration  among 
governmental,  educational  and 
commimity-based  organizations  on  the 
Federal,  State,  and  local  levels  in 
meeting  personnel  needs; 

(b)  Field-based  training  opportxmities 
for  students  to  use  acquired  knowledge 
and  skills  in  schools  reflecting  wide 
contextual  and  student  diversity, 
including  high  poverty  schools; 

(c)  Multi-disciplinary  training  of 
teachers,  including  regular  and  special 
education  teachers,  and  related  services 
personnel; 

(d)  Coordinating  personnel 
preparation  programs  aimed  at 
addressing  chronic  [>ersonnel  shortages 
writh  State  practices  for  addressing  such 
needs; 

(e)  Addressing  shortages  of  teachers  in 
particular  geographic  and  content  areas; 

(f)  Integration  of  research  based 
curriculum  and  pedagogical  knowledge 
and  practices;  and 

(g)  Meeting  the  needs  of  trainees,  and 
of  children  with  disabilities,  from 
diverse  backgrounds. 

Priority:  Consistent  with  section 
673(e)  of  the  Act,  the  purpose  of  this 
priority  is  to  develop  or  improve,  and 
implement,  programs  that  provide 
preservice  preparation  for  special  and 
regular  education  teachers  and  related 
services  personnel  in  order  to  meet  the 
diverse  needs  of  children  with  high 
incidence  disabilities  and  to  enhance 
the  supply  of  well-trained  personnel  to 
serve  these  children  in  areas  of  chronic 
shortage.  The  term  "high-incidence 
disabilities"  includes  disabilities  such 
as  mild  or  moderate  mental  retardation, 
speech  or  language  impairments, 
emotional  disturbance,  or  specific 
learning  disability.  Training  of  para- 
professionals  to  serve  children  with 
high-incidence  disabilities  is  authorized 
imder  this  priority.  (Training  of  early 
intervention  personnel  is  addressed 
under  the  preparation  of  personnel  to 
serve  children  with  low-incidence 
disabilities,  and  therefore,  is  not 
included  as  part  of  this  priority). 

A  preservice  program  is  defined  as 
one  that  leads  toward  a  degree, 
certification,  or  professional  licence  or 
standard,  and  may  be  supported  at  the 
associate,  baccalanreate,  master's  or 
specialist  level.  A  preservice  program 
may  include  the  preparation  of 
currently  employed  personnel  who  are 
seeking  additional  degrees, 
certifications,  endorsements,  or 
licences. 


Projects  funded  under  this  priority 
must  — 

(a)  Develop  or  improve,  and 
implement,  partnerships  that  are 
mutually  beneficial  to  grantees  and 
LEAs  in  order  to  promote  continuous 
improvement  of  preparation  programs; 

(b)  Use  research-based  curriculum 
and  pedagogy  to  prepare  personnel  able 
to  assist  students  with  disabilities  in 
achieving  under  the  general  education 
curricula  and  able  to  improve  student 
outcomes; 

(c)  Develop  or  improve,  and 
implement,  strategies  for  instructing 
students  on  how  special  education, 
related  services,  and  regular  education 
personnel  can  collaborate  to  improve 
results  for  children  with  disabilities; 
and 

(d)  Include  field-based  training 
opportunities  for  students  in  schools 
reflecting  wide  contextual  and  student 
diversity,  including  high  poverty 
schools. 

An  applicant  must  satisfy  the 
following  requirements  contained  in 
Section  673(f)-(h)  of  the  Act: 

(a)  Demonstrate,  with  letters  from  one 
or  more  States  that  the  project  proposes 
to  serve,  that  States  need  personnel  in 
the  area  or  areas  in  which  the  applicant 
proposes  to  provide  preparation,  as 
identified  in  the  States'  comprehensive 
systems  of  personnel  development 
(CSPD)  under  Part  B  of  the  Act; 

(b)  Demonstrate  that  it  has  engaged  in 
a  cooperative  effort  with  one  or  more 
State  educational  agencies  to  plan,  carry 
out,  and  monitor  the  project; 

(c)  Provide  letters  from  one  or  more 
States  stating  that  they  intend  to  accept 
successful  completion  of  the  proposed 
personnel  preparation  program  as 
meeting  State  personnel  standards  for 
serving  children  with  disabilities; 

(d)  Meet  State  and  professionally- 
recognized  standards  for  the  preparation 
of  special  education  and  related  services 
personnel;  and 

(e)  Ensure  that  individuals  who 
receive  financial  assistance  under  th« 
proposed  project  will  subsequently 
provide  special  education  and  related 
services  to  children  with  disabilities,  for 
a  period  of  two  years  for  every  year  for 
vrfaich  assistance  was  received  or  repay 
all  or  part  of  the  cost  of  that  assistance. 
Applicants  must  describe  how  they  will 
notify  scholarship  recipients  of  this 
work  or  repay  requirement,  which  is 
specified  imder  section  673(h)(1)  of  the 
Act  (20  U.S.C.  1473(h)(1)).  The 
requirement  must  be  implemented 
consistently  with  section  673(h)(1)  of 
the  Act  and  with  applicable  regulations 
in  effect  prior  to  the  awarding  of  grants 
under  this  priority. 
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Competitive  preferences:  Within  this 
absolute  priority  the  Secretaiy  under  34 
CFR  75.105(c)(2),  will  give  a 
competitive  preference  to  applications 
that  are  otherwise  eligible  for  funding 
under  this  priority,  and  that  meet  the 
following  competitive  preferences: 

(a)  Up  to  ten  (10)  points  based  on  the 
extent  to  which  an  application  includes 
effective  strategies  for  recruiting 
students  from  underrepresented 
populations,  including  students  with 
disabilities. 

(b)  Up  to  ten  (10)  points  based  on  the 
extent  to  which  an  application 
demonstrates  that  the  majority  of  the 
graduates  of  its  program  consistently 
enter  jobs  in  which  they  serve  children 
with  disabilities  in  high  poverty  rural  or 
inner  city  areas. 

Under  the  competitive  preferences 
applicants  can  be  awarded  up  to  a  total 
of  20  points  in  addition  to  those 
awarded  under  the  published  selection 
criteria  for  this  priority.  That  is,  an 
applicant  meeting  both  of  these 
competitive  preferences  could  earn  a 
maximum  total  of  120  points. 

Project  Period:  The  maximum  funding 
period  for  awards  is  36  months. 

Maximum  Award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $200,000  in  Federal  funding 
for  any  single  budget  period  of  twelve 
months. 

Page  Limit  Requirements:  Fart  III  of 
the  application,  the  application 
narrative,  is  where  an  applicant 
addresses  the  selection  criteria  that  are 
used  by  reviewers  in  evaluating  the 
application.  An  applicant  must  limit 
Part  III  to  the  equivalent  of  no  more  than 
40  double-spaced  pages,  using  the 
following  standards:  (1)  A  "page"  is 
8V2"  x  11"  (on  one  side  only)  with  one- 
inch  margins  (top,  bottom,  and  sides). 
(2)  All  text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs,  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  If 
using  a  proportional  computer  font,  use 
no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater 
than  18  characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do 
not  use  more  than  12  characters  to  the 
inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  11 — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 


uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

Absolute  Priority  5 — Projects  of 
National  Significance  (84.325N) 

The  Secretary  establishes  an  absolute 
priority  to  support  projects  that  address 
issues  of  national  significance  and  have 
broad  applicability.  Projects  supported 
under  this  priority  must  develop, 
implement,  and  evaluate  innovative 
models  that  will  serve  as  blueprints  for 
improving  the  recruitment,  preparation, 
retention  and  ongoing  development  of 
early  intervention  personnel,  general 
and  special  education  teachers, 
administrators,  related  service 
personnel,  and  paraprofessionals  who 
have  responsibility  for  ensuring  that 
children  with  disabilities  achieve  to 
high  standards  and  become 
independent,  productive  citizens. 

Priority:  A  project  of  national 
significance  must: 

(a)  Include  a  detailed  description  of  a 
personnel  preparation  model,  including 
descriptions  of:  the  population(s)  that 
the  model  is  designed  to  serve;  the 
content  and  expected  outcomes  of  the 
model;  the  processes  for,  and  costs 
involved  with,  implementation  and 
ongoing  evaluation;  and  the 
organizational  and  contextual  factors 
that  may  either  facilitate  or  impede 
implementation  of  the  model.  The 
model  must  — 

(1)  Be  guided  by  a  conceptual 
framework  that  integrates  all  proposed 
model  components;  and 

(2)  Incorporate  relevant,  research- 
based  curricular  content  and 
pedagogical  practice; 

(b)  Provide  substantial  evidence  that 
the  proposed  model  will  serve  a  broad- 
based  need; 

(c)  Establish  an  advisory  panel  of 
relevant  stakeholders  and  potential 
users  to  provide  guidance  that  will  help 
to  assure  that  the  model  developed  has 
broad  applicability; 

(d)  Conduct  ongoing  formative 
evaluations  of  project  activities,  and  a 
final  evaluation  to  assess  the  success  of 
the  model  in  enhancing  the  skills, 
knowledge,  and  practices  of 
professional  personnel  that  will  lead  to 
improved  results  for  children  with 
disabilities; 

(e)  Produce  a  model  "blueprint"  or 
case  study  that  would  permit  others  to 
replicate  the  model  and  includes 
comprehensive  information  related  to 
paragraphs  (a)  and  (b)  of  this  priority, 
and  comprehensive  outcomes  of  the 
final  evaluation  required  under 
paragraph  (d)  of  this  priority;  and 


(f)  In  addition  to  the  annual  two  day 
Project  Directors'  meeting  in 
Washington,  D.C.  mentioned  in  the 
General  Requirements  section  of  this 
notice,  budget  for  another  annual  two- 
day  trip  to  Washington,  D.C.  to 
collaborate  with  the  Federal  project 
officer  and  other  projects  funded  under 
this  priority  by  sharing  information  and 
discussing  model  development, 
implementation,  evaluation  and 
dissemination  issues,  including  the 
carrying  out  of  cross-project 
dissemination  activities. 

To  be  considered  for  an  award,  an 
applicant  must  satisfy  the  following 
requirements  contai.ned  in  Section 
673(f)-(h)oftheAct— 

(a)  Demonstrate  that  it  has  engaged  in 
a  cooperative  effort  with  one  or  more 
State  educational  agencies  or,  if 
appropriate,  lead  agencies  for  providing 
early  intervention  services  to  plan,  carry 
out,  and  monitor  the  project;  and 

(b)  Meet  State  and  professionally- 
recognized  standards  for  the  preparation 
of  special  education,  related  services,  or 
early  intervention  personnel,  if  the 
purpose  of  the  project  is  to  assist 
personnel  in  obtaining  degrees;'  and 

(c)  Ensure  that  individuals  who         __ 
receive  financial  assistance  under  the 
proposed  project  will  subsequently 
provide  special  education  and  related 
services  to  children  with  disabilities,  or 
early  intervention  services  for  infants 
and  toddlers,  for  a  period  of  two  years 
for  every  year  for  which  assistance  was 
received  or  repay  all  or  part  of  the  cost 

of  that  assistance.  Applicants  must 
describe  how  they  will  notify 
scholarship  recipients  of  this  work  or 
repay  requirement,  which  is  specified 
under  section  673(h)(1)  of  the  Act  (20 
U.S.C.  1473(h)(1)).  The  requirement 
must  be  implemented  consistently  with 
section  673(h)(1)  of  the  Act  and  with 
applicable  regulations  in  effect  prior  to 
the  awarding  of  grants  under  this 
priority. 

Invitational  Priorities:  Within  this 
absolute  priority,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  one  of  the  following 
invitational  priorities.  However,  under 
34  CFR  75.105(c)(1)  an  application  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  oyer  other 
applications: 

fa)  Projects  that  improve  the  ability  of 
school  principals  and  other  local 
educational  agency  administrators  to 
provide  leadership  in  meeting  the  needs 
of  children  with  disabilities  through: 

(1)  Model  preservice  programs  for  the 
training  and  certification  of  school 
administrators  (including  principals  and 
other  instructional  leaders)  that 
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incorporate  relevant  special  education 
content  and  provide  for  trainees  to 
apply  special  education  knowledge  in 
field-based  practice  ojpportujiities. 

(2)  Model  projects  tnat  provide 
ongoing  training  for  practicing  school 
principals,  LEA  administrators,  local 
school  board  members,  and  other  local 
decision  makers  in  order  to  improve  the 
ability  of  such  individuals  to  make 
informed  instructional  and  policy- 
related  decisions  regarding  the 
provision  of  appropriate,  beneficial 
services  and  supports  for  children  with 
disabilities. 

(b)  Projects  that  improve  the  training 
of  paraprofessionals  to  meet  the  needs 
of  children,  K  through  age  21,  wdth 
high-  or  low-incidence  disabilities,  in 
general  education  classrooms  through: 

(1)  Mddel  preservice  programs  for  the 
training  and  certification  of 
paraprofessionals  that  incorporate 
relevant  special  and  regular  education 
content  and  provide  opportunities  for 
trainees  to  apply  their  luiowledge  and 
skills  in  field-based  practice. 

(2)  Model  inservice  programs  for 
current  paraprofessionals  to  improve 
their  knowledge,  skills,  and  practices. 

(3)  Model  pre-  or  inservice  programs 
that  incorporate  content  for  teachers  to 
supervise  and  work  more  effectively 
with  paraprofessionals. 

Project  Period:  Up  to  36  months. 

Maximum  Awara:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $200,000  for  any  single 
budget  period  of  12  months.  The 
Secretary  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Remster. 

,  Page  Limits:  Pan  Ul  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  the  application.  An  applicant 
must  limit  Part  in  to  the  equivalent  of 
no  more  than  40  double-spaced  pages, 
rising  the  following  standards:  (1)  A 
"page"  is  8V2"xll"  (on  one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides).  (2)  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I— the  cover  sheet;  Part  II— the  budget 
section  (including  the  narrative  budget 


justification);  Part  IV— the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibbography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  HI.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

Special  Education — Technology  and 
Media  Services  for  Individuals  with 
Disabilities  [CFDA  No.  84.327] 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  promote  the 
development,  demonstration,  and 
utilization  of  technology  and  to  support 
educational  media  activities  designed  to 
be  of  educational  value  to  children  with 
disabilities.  This  program  also  provides 
support  for  some  captioning,  video 
description,  and  cultural  activities. 

Eligible  Applicants:  State  and  local 
educational  agencies;  institutions  of 
higher  education;  other  public  agencies; 
private  nonprofit  organizations;  outlying 
areas;  freely  associated  States;  Indian 
tribes  or  tribal  organizations;  and  for- 
profit  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  selection  criteria 
for  the  Closed  Captioned  Television 
Programs  will  be  drawn  ftxjm  the 
EDGAR  menu— DIRECT  SERVICES 
program  area. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Priority:  Under  section  687  of  the  Act 
and  34  CFR  75.105(c)(3),  the  Secretary 
gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  those  applications  that 
meet  this  absolute  priority. 

Absolute  Priority — Closed  Captioned 
Television  Programs  (84.327U) 

Background:  This  priority  supports 
cooperative  agreements  to  provide 
closed  captioning  of  television  programs 
in  a  variety  of  areas:  (1)  national  news 
and  public  information  programs;  (2) 
children's  programs;  and  (3)  syndicated 
television  programs. 

National  Newrs  and  Public 
Information.  This  activity  will  continue 
and  expand  closed  captioned  national 
news,  public  information  programs,  and 
emergency  programming,  so  that 
persons  with  hearing  impairments  can 
have  access  to  up-to-date  national 
morning,  evening,  and  weekend  news, 


as  well  as  information  concerning 
current  events  and  other  significant 
public  information,  including, 
emergency  programming.  Funds 
provided  under  this  category  may  be 
used  to  support  no  more  than  50  percent 
of  the  captioning  costs. 

Children's  Programs.  This  activity 
will  provide  closed  captioning  of 
children's  programs  shown  on  national 
commercial  and  public  broadcast 
networks,  as  well  as  syndicated  and 
basic  cable  programs  shown  nationally, 
so.that  children  who  are  deaf  or  hard  of 
hearing  vdll  have  access  to  popular 
children's  programs.  In  making  awards 
the  Secretary  will  consider  the  extent  to 
which  children's  programs  on  each 
major  national  commercial  and  public 
broadcast  network,  syndicated 
children's  programs,  and  basic  cable 
children's  programs  continue  to  be 
captioned. 

Syndicated  Television  Programming. 
This  activity  will  provide  for  closed 
captioning  of  syndicated  television 
programs,  thereby  making  a  variety  of 
programs  available  at  different  times, 
depending  on  local  distribution. 
Syndicated  programming  wall  be  limited 
to  off-network  or  evergreen 
programming  (popular  previously- 
broadcast  programs  or  series).  In  making 
awards  the  Secretary  considers  the 
anticipated  shelf-life  and  the  range  of 
distribution  of  the  capticxied  programs 
possible  without  further  costs  to  the 
project  beyond  the  initial  captioning 
costs. 

Priority:  Under  this  competition,  the 
Secretary  intends  to  make  one  or  more 
awards  in  each  of  the  four  areas  of 
activity  identified  above.  Each 
application  may  address  only  one  of  the 
areas  of  activity. 

Projects  must — 

(a)  Include  procedures  and  criteria  for 
selecting  programs  for  captioning  that 
take  into  accoimt  the  preference  of 
consumers  for  particidar  programs,  the 
diversity  of  programming  available,  and 
the  contribution  of  programs  to  the 
general  educational,  and  cultural 
experiences  of  individuals  with  hearing 
impairments; 

(d)  Provide  a  flexible  plan  to  assure 
closed  captioning  of  television  programs 
without  interruption,  while 
accommodating  last-minute  program 
substitutions  and  new  programs; 

(c)  Identify  the  total  number  of  hours 
and  the  projected  cost  per  hour  for  each 
of  the  programs  to  be  captioned; 

(d)  Identify  for  each  proposed 
program  to  be  captioned  the  source  of 
private  or  other  public  support  and  the 
projected  dollar  amount  of  that  support; 

(e)  Identify  the  methods  of  captioning 
to  be  used  for  each  program — indicating 


50120 


Federal  Register  /  Vol.  63,  No.  181,  Friday,  September  18,  1998  /  Notices 


whether  captioning  is  provided  in  real- 
time, live  display,  offline,  or 
reformatted — and  the  projected  cost  per 
hour  for  each  method  used; 

(f]  Provide  and  maintain  back-up 
systems  that  urill  ensure  successful, 
timely  captioning  service,  despite 
national  or  regional  emergency 
situations; 

(g)  Demonstrate  the  willingness  of 
each  major  network  or  providers  of 
syndicated  programs  included  in  the 
project  to  permit  captioning  of  their 
programs; 

(h)  Implement  procedures  for 
monitoring  the  extent  to  which  full  and 
accurate  captioning  is  provided  and  use 
this  information  to  make  refinements  in 
captioning  operations;  and 

(i)  Identify  the  anticipated  shelf-life, 
and  the  range  of  distribution  of 
syndicated  programs  captioned  without 
further  costs  to  the  project  beyond  the 
initial  captioning  costs. 

Captions  produced  under  these 
awards  may  be  reformatted  or  otherwise 
adapted  by  owners  or  rights  holders  of 
programming,  including  networks  and 
syndicators,  for  future  airings  or  other 
distributions. 

Project  Period:  Ujp  to  36  months. 

Maximum  award:  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  $500,000  for  National  News 
and  Public  Information;  $250,000  for 
Children's  Programs;  and  $350,000  for 
Syndicated  Television  Programming,  for 
any  single  budget  period  of  12  months. 
The  Secretary  rejects  and  does  not 
consider  an  application  that  proposes  a 
budget  exceeding  these  maximum 


amounts.  The  Secretary  may  change  the 
maximum  amounts  through  a  notice 
published  in  the  Federal  Register. 

Page  Limits:  Part  III  of  the  application, 
the  application  narrative,  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  the  application.  An  applicant 
must  limit  Part  HI  to  the  equivalent  of 
no  more  than  40  double-spaced  pages, 
using  the  following  standards:  (1)  A 
"page"  is  8V2"  X  11"  (on  one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides).  (2)  All  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  references,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be 
double-spaced  (no  more  than  3  lines  per 
vertical  inch).  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font,  and  an  average  character 
density  no  greater  than  18  characters  per 
inch.  If  using  a  nonproportional  font  or 
a  typewriter,  do  not  use  more  than  12 
characters  to  the  inch. 

The  page  limit  does  not  apply  to  Part 
I — the  cover  sheet;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  Part  IV — the  assurances 
and  certifications;  or  the  one-page 
abstract,  resumes,  bibliography,  and 
letters  of  support.  However,  all  of  the 
application  narrative  must  be  included 
in  Part  III.  If  an  application  narrative 
uses  a  smaller  print  size,  spacing,  or 
margin  that  would  make  the  narrative 
exceed  the  equivalent  of  the  page  limit, 
the  application  will  not  be  considered 
for  funding. 

For  Applications  and  General 
information  contact:  Requests  for 


applications  and  general  information 
should  be  addressed  to  the  Grants  and 
Contracts  Services  Team,  600 
Independence  Avenue,  S.W.,  room 
3317,  Switzer  Building,  Washington, 
D.C.  20202-2641.  The  preferred  method 
for  requesting  information  is  to  FAX 
your  request  to:  (202)  205-8717. 
Telephone:  (202)  260-9182. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  or  the 
application  packages  referred  to  in  this 
notice  in  an  alternate  format  (e.g. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  by  contacting  the 
Department  as  listed  above.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  application 
package. 

Intergovernmental  Review 

All  programs  in  this  notice  are  subject 
to  the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR 
Part  79.  The  objective  of  the  Executive 
order  is  to  foster  an  inter-governmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  action's  for  those  programs. 


Individuals  With  Disabilities  Education  Act  Application  Notice  for  Fiscal  Year  1 999 


CFDA  Number  and  name 

Applications 
available 

Application 

deadline 

date 

Deadline  for 
intergovern- 
mental re- 
view 

Maximum 

award  (per 

year)* 

Page  Limit" 

Estimated 

number  of 

awards 

84.325A    Preparation   of   Special   Education,    Related 
Services,  and  Early  Intervention  Personnel  to  Serve 
Infants,  Toddlers,  and  Children  with  Low-Incidence 
Disabilities  .• „ 

84.3250    Preparation  of  Leadership  Personnel  „ 

09/28/98 
09/28/98 

09/28/98 

09/28/98 
09/28/98 

11/09/98 
11/16/98 

02/01/99 

12/07/98 
11/30/98 

01/08/99 
01/15/99 

04/02/99 

02/05/99 
01/29/99 

$300,000 
$200,000 

$200,000 

$200,000 
$200,000 

40 
40 

40 

40 
40 

26 
18 

84.325E    Preparation  of  Personnel  in  Minority  Institu- 
tions   

15 
32 

84.325H    Improving  the  Preparation  of  Personnel  to 
Serve  Children  with  High-Incidence  Disat>ilities  

84.325N    Projects  of  National  Significance 

12 

84.327U    Closed  Captioned  Television  Programs 

National  News  &  Public  Information  _ 

Children's  Programs „ 

09/28/98 

11/23/98 

01/22  ^d 

$500,000 
$250,000 
$350,000 

40 

15 

Syndicated  Television  Programming 



•The  Secretary  rejects  and  does  not  consider  an  application  that  proposes  a  budget  exceeding  the  amount  listed  for  each  priority  for  any  sin- 
gle budget  period  of  12  months. 

**  Applicants  must  limit  the  Application  Narrative,  Part  III  of  the  Application,  to  the  page  limits  noted  above.  Please  refer  to  the  "Page  LimrT*  re- 
quirements included  under  each  priority  and  competition  description  in  this  notice.  The  Secretary  rejects  and  does  not  consider  an  application 
that  does  not  adhere  to  this  requirement. 
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Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
docimient  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 


Search,  which  is  available  fi'ee  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 
51Z-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free.  1-800-222-4922.  The 
docimients  are  located  under  Option 


G — Files/ Annoimcements,  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  Is 
the  document  published  in  the  Federal 
Register. 

Dated:  August  20, 1998. 
Curtis  L.  Richards, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc  98-25088  Filed  9-17-98;  8:45  am) 
BNJJNQ  CODE  4000-01-P 
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Office  of  Postsecondary  Education; 
Federal  Perlcins  Loan,  Federai  Worlc- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant  Programs; 
Notice 


50124 


Federal  Register /Vol.  63,  No.  181 /Friday,  September  18,  1998 /Notices 


DEPARTMErrr  OF  EDUCATION 
(CFDA  No.:  84.038, 84.033,  and  84.007) 

Office  of  Postsecondary  Education; 
Federal  Perltins  Loan,  Federal  Work- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
institutions  to  submit  a  request  for  a 
waiver  of  the  allocation  reduction  for 
the  underuse  of  funds  under  the  Federal 
Perkins  Loan,  Federal  Work-Study 
(FWS),  or  Federal  Supplemental 
Educational  Opportunity  Grant  (FSEOG) 
programs  (known  collectively  as  the 
campus-based  programs). 

SUMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  institution  to  submit  a 
written  request  for  a  waiver  of  the 
allocation  reduction  being  applied  to  its 
Federal  Perkins  Loan,  FWS.  or  FSEOG 
allocation  for  the  1999-2000  award  year 
(July  1,  1999  through  June  30,  2000) 
because  the  institution  returned  more 
than  10  percent  of  its  allocation  for  that 
program  for  the  1997-1998  award  year 
(July  1, 1997  through  June  30, 1998). 
DATES:  Closing  Date  for  Submitting  a 
Waiver  Request  and  any  Supporting 
Information  or  Documents.  For  an 
institution  that  returned  more  than  10 
percent  of  its  Federal  Perkins  Loan, 
FWS,  or  FSEOG  allocation  for  the  1997- 
1998  award  year  to  be  considered  for  a 
waiver  of  the  allocation  reduction  for  its 
1999-2000  award  year  allocation,  it 
must  request  a  waiver  of  the  underuse 
penalty,  provide  a  written  explanation 
of  the  circumstances  that  caused  the 
•  underuse  of  its  allocation,  and  submit 
any  additional  documentation  to 
support  the  explanation  by  October  1, 
1998. 

An  institution  may  request  a  waiver  of 
the  underuse  penalty  by  selecting  the 
"Yes"  box  in  Part  II  of  Section  E  of  its 
Fiscal  Operation  Report  for  1997-98  and 
Application  to  Participate  for  1999- 
2000  (FISAP),  and  provide  a  written 
explanation  of  the  circumstances  that 
caused  the  underuse  of  its  allocation  on 
the  electronic  FISAP  "Additional 
Information  Screen."  This  request  and 
explanation  must  be  transmitted 
electronically  by  the  established  FISAP 
deadline  of  October  1, 1998. 

In  addition,  an  institution  may  mail  or 
have  hand-delivered  any  additional 
documentation  that  supports  its  written 
explanation  of  the  circumstances  that 
caused  the  underuse  of  its  allocation. 
The  documentation  may  be  included 
with  the  FISAP  signature  page  and 


certification  forms.  The  documentation 
must  be  mailed  or  delivered  by  hand  to 
one  of  the  addresses  indicated  below  by 
the  established  deadline  date  of  October 
1, 1998. 

ADDRESSES:  Supporting  Documents 
Delivered  by  Mail.  If  these  documents 
are  delivered  by  mail,  they  must  be 
addressed  to  Electronic  FISAP 
Administrator,  c/o  Universal 
Automation  Labs  (UAL),  Suite  500,  8300 
Colesville  Road,  Silver  Spring, 
Maryland  20910. 

An  institution  must  show  proof  of 
mailing  these  documents  by  October  1, 
1998.  Proof  of  mailing  consists  of  one  of 
the  following:  (1)  A  legible  mail  receipt 
with  the  date  of  mailing  stamped  by  the 
U.S.  Postal  Service,  (2)  a  legibly  dated 
U.S.  Postal  Service  postmark,  (3)  a  dated 
shipping  label,  invoice,  or  receipt  from 
a  commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  these  documents  are  sent  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing:  (1)  A  private 
metered  postmark,  or  (2)  a  mail  receipt 
that  is  not  dated  by  the  U.S.  Postal 
Service.  An  institution  should  note  that 
the  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  an 
institution  should  check  with  its  local 
post  ofHce.  An  institution  is  encouraged 
to  use  certified  or  at  least  first-class 
mail. 

Supporting  Documents  Delivered  by 
Hand.  If  these  documents  are  delivered 
by  hcind,  they  must  be  taken  to 
Universal  Automation  Labs  (UAL),  Suite 
500,  8300  Colesville  Road,  Silver 
Spring,  Maryland. 

Documents  that  are  hand-delivered 
will  be  accepted  between  9  a.m.  and  5 
p.m.  dciily  (Eastern  time),  except 
Saturdays,  Sundays,  and  Federal 
holidays.  Docimients  that  are  hand- 
delivered  will  not  be  accepted  after  5 
p.m.  on  October  1, 1998. 
SUPPLEMENTARY  INFORMATION:  Under 
sections  413D(e)(2),  442(e)(2),  and 
462(j)(4)  of  the  Higher  Education  Act  of 
1965,  as  amended,  if  an  institution 
returns  more  than  10  percent  of  its 
Federal  Perkins  Loan,  FWS,  or  FSEOG 
allocation  for  an  award  year;  the 
institution  will  have  its  allocation  for 
the  second  succeeding  award  year  for 
that  program  reduced  by  the  dollar 
amount  returned.  The  Secretary  may 
waive  this  requirement  for  a  specific 
institution  if  the  Secretary  finds  that 
enforcement  of  the  requirement  would 
be  contrary  to  the  interest  of  the  affected 
campus-based  program.  The  institution 
must  provide  a  waiver  request  and  any 


supporting  information  or  documents  by 
the  established  October  1, 1998  closing 
date.  If  the  institution  submits  a  waiver 
request  and  any  supporting  information 
or  documents  after  the  closing  date,  the 
request  will  not  be  considered. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
campus-based  programs: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  Part  668. 

(2)  General  Provisions  for  the  Federal 
Perkins  Loan  Program,  Federal  Work- 
Study  Program,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  Program,  34  CFR  Part  673. 

(3)  Federal  Perkins  Loan  Program,  34 
CFR  Part  674. 

(4)  Federal  Work-Study  Programs,  34 
CFR  Part  675. 

(5)  Federal  Supplemental  Educational 
Opportunity  Grant  Program,  34  CFR  Part 
676. 

(6)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965.  as 
amended,  34  CFR  Part  600. 

(7)  New  Restrictions  on  Lobbying,  34 
CFR  Part  82. 

(8)  Govenimentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
Part  85. 

(9)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  assistance  concerning  the 
waiver  request  or  other  operational 
procedures  of  the  campus-based 
programs,  contact:  Ms.  Sandra  K. 
Donelson,  Institutional  Financial 
Management  Division,  U.S.  Department 
of  Education,  P.O.  Box  23781, 
Washington,  D.C.  20026-0781. 
Telephone  (202)  708-9751. 

Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  by 
contacting  the  person  listed  in  the 
preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  docimients  published  in  the 
Federal  Register,  in  text  or  portable 
dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
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http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
docimients  in  text  copy  only  on  an 


electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  bee,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 


(Authority:  20  U.S.C.  1087aa  et  seq.;  42 
U.S.C  2751  et  seq.;  and  20  U.S.C.  1070b  et 
seq.) 

Dated:  September  14, 1998. 
David  A.  LonganeclLer, 
Assistant  Secretary  for  Postsecondary 
Education. 
IFR  Doc.  98-25089  Filed  &-17-98;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editoriaUy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  18, 
1998 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

^4ectarines  and  peaches 
grown  in — 

California;  published  8-19-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Drinlting  water: 
National  primary  drinking 
water  regulations- 
Consumer  confidence 
reports;  put>lished  8-19- 
98 
Pestk:ides;  tolerances  In  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Imidacloprid;  published  9-18- 
98 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  servrces: 
Access  charges — 
Local  exchange  carriers; 
price  cap  performance 
review,  etc.  correction; 
published  9-18-98 
Frequerxjy  allocations  and 
radio  treaty  matters: 
Equipment  authorization 
processes;  simplification, 
deregulation,  and 
electronic  filing  of 
applications 

Correction;  published  9- 
18-98 
Radio  stations;  table  of 
assignments: 
Florida;  correction;  published 

9-18-98 
Washington  et  al.; 
correction;  published  9-18- 
98 

INTERNATIONAL 
DEVELOPMENT 
COOPERATION  AGENCY 
Agency  for  International 
Development 
Commodities  and  services 

financed  by  USAID;  source, 

origin  and  nationality; 

miscellaneous  ameridments; 

published  7-20-98 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations- 


Mississippi;  published  9-18- 
98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  putHished  9-3-98 
CFM  International;  published 

9-18-98 
Fokker;  published  8-14-98 
Gulfstream;  published  9-3-98 
McDonnell  Douglas; 
published  8-14-98 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
New  lines  of  business 
prohibited;  Puerto  Rico 
and  possession  tax  credit 
termination;  published  8- 
19-98 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  19, 
1998 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
New  York  Harbor.  NY; 
safety  zone;  published  9- 
18-98 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Dates  (domestic)  produced  or 

packed  in  California; 

comments  due  by  9-22-98; 

putdished  7-24-98 
Oranges  and  grapefruits 

grown  in  Texas;  comments 

due  by  9-22-98;  published 

7-24-98 
Oranges,  grapefruit, 

tangerines,  and  tangelos 

grown  in — 

Florida;  comments  due  by 
9-22-98;  published  9-2-98 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Animal  welfare: 
Dogs  and  cats;  humane 
harxfling,  care,  and 
treatment;  facilities 
lk:ensing  requirements; 
comments  due  by  9-23- 
98;  published  8-26-98 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 


Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementation — 
Guaranteed  rural  rental 
housing  program; 
comments  due  t)y  9-21- 
98;  published  7-22-98 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Program  regulations: 
Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementatkjn — 
Guaranteed  mral  rental 
housing  program; 
comments  due  by  9-21- 
98;  published  7-22-98 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations: 
Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementation- 
Guaranteed  rural  rental 
housing  program; 
comments  due  by  9-21- 
98;  published  7-22-98 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 
Housing  Opportunity 
Program  Extension  Act  of 
1996;  implementation — 
Guaranteed  rural  rental 
housing  program; 
comments  due  by  9-21- 
98;  published  7-22-98 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economk; 
Zone- 
Pacific  cod;  comments 
due  by  9-21-98; 
published  9-4-98 
Northeastern  United  States 
fisheries — 
Mid-Atlantic  Fishery 
Management  Council; 
hearings;  comments 
due  by  9-25-98; 
published  8-27-98 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Olympic  Coast  National 
Marine  Sanctuary,  WA; 
seabird  definition; 
comments  due  by  9-24- 
98;  published  8-25-98 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Foreign  futures  and  options 
transactions: 


Foreign  boards  of  trade; 
computer  terminals 
placement  in  United 
States:  concept  release; 
comments  due  by  9-22- 
98;  published  7-24-98 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Open  access  safiie-time 
information  system; 
comments  due  by  9-21- 
98;  published  8-7-98 
PuWk;  utility  mergers,  etc; 
applications  filing 
requirements;  comments 
due  by  9-22-98;  published 
4-24-98 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Chromium  compounds; 
industrial  process  cooling 
tower  emissions; 
comments  due  by  9-21- 
98;  published  7-23-98 
Secondary  lead  smelters, 
new  and  existing; 
comments  due  by  9-23- 
98;  published  8-24-98 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Pre-production  certification 
procedures;  compliance 
assurance  programs; 
comments  due  by  9-24- 
98;  published  9-10-98 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Georgia;  comments  due  by 
9-24-98;  published  8-25- 
98 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
.States: 
,    Califomia;  comments  due  t)y 
9-21-98;  published  8-21- 
98 
Georgia;  comments  due  by 
9-24-98;  published  8-25- 
98 
Maryland;  comments  due  by 
9-25-98;  published  8-26- 
98 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Organic  pesticide  chemicals 
manufacturing  industry; 
comments  due  by  9-21- 
98;  published  7-22-98 
Transportation  equipment 
cleaning;  comments  due 
by  9-23-98;  published  6- 
25-98 
EXPORT-IMPORT  BANK 
Freedom  of  Infomiation  Act 
and  Privacy  Act; 
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implementatton;  comments 
due  by  9-24-98;  published 
9-10-98 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Comnwn  earner  sen/ices: 
International  applicatfons; 
biennial  review;  comments 
due  by  9-22-98;  published 
7-24-98 
Satellite  communications — 
Mobile-satellite  servk^e 
above  1  GHz; 
comments  due  by  9-21- 
98;  published  8-20-98 
Wireless  communication 
servtoes — 

Regulations  streamlining; 
comments  due  by  9-23- 
98;  published  9-8-98 
Wireless  telecommunications 
servk» — 

2.3  GHz  and  47  GHz 
tjands;  comments  due 
by  9-21-98;  published 
8-21-98 
Radio  stations;  table  of 
assignments: 
Alaska;  corrwnents  due  by 

9-21-98;  published  8-5-98- 
Montana;  comments  due  by 
9-21-98;  published  8-5-98 
Oklahoma;  comments  due 
by  9-21-98;  published  8-5- 
98 
Texas;  comments  due  by  9- 
21-98;  published  8-5-98 

FEDERAL  TRADE 
COMMISSION 

Freedom  of  Information  Act; 

implementation;  comments 

due  by  9-25-98;  published 

8-26-98 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Personal  Responsibility  and 

Work  Opportunity 

Reconciliation  Act  of  1996; 

implementation: 

Tribal  temporary  assistance 
for  needy  families  and 


Native  emptoyment  works 
programs;  comments  due 
by  9-21-98;  published  7- 
22-98 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Medicare+Choice  program; 
establishment;  comments 
due  by  9-24-98;  published 
6-26-98 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Migratory  bird  hunting: 
Canada  goose  damage 
management  program; 
special  permit;  corrwnents 
.    due  by  9-21-98;  published 
7-23-98 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
at)arxk)ned  mine  land 
reclamation  plan 
submissions: 

Alat)ama;  comments  due  by 
9-24-98;  published  8-25- 
98 
Pennsylvania;  comments 
due  by  9-24-98;  published 
8-25-98 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Processing,  detention  and 
release  of  juveniles; 
comments  due  by  9-22- 
98;  published  7-24-98 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing: 
Nuc'ear  power  reactors- 
Reporting  requirements; 
comments  due  by  9-21- 
98;  published  7-23-98 
Reporting  requirements; 
meeting;  comments  due 


by  9-21-98;  published 
7-30-98 

POSTAL  SERVICE 

international  Mail  Manual: 
Gk)bal  Direct— Canada 
Admail  servKe;  comments 
due  by  9-21-98;  put>lished 
8-21-98 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Oceanographic  research 
vessels: 

Commercial  diving 
operations;  comments  due 
by  9-24-98;  published  6- 
26-98 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 

Administration 
Airworthiness  directives: 
Airtxts;  comments  due  by  9- 

25-98;  published  8-26-98 
Boeing;  comments  due  t)y 

9-21-98;  published '8-5-98 
Bomt>ardier;  conrvnents  due 

by  9-21-98;  published  7- 

23-98 
Cessna;  comments  due  by 

9-21-98;  published  7-22- 

98 
Construcciones  • 

Aeronautrcas,  S.A.; 

comnnents  due  t)y  9-25- 

98;  published  8-26-98 
Dassault;  comments  due  by 

9-25-98;  published  8-26- 

98 
General  Electric  Co.; 

comments  due  by  9-21- 

98;  published  7-23-98 
HOAC-Austria;  comments 

due  by  9-21-98;  put>lished 

8-25-98 
Saab;  comments  due  by  9- 

25-98;  published  8-26-98 
Airworthiness  standards: 
Rotocraft;  normal  category — 

Maximum  weight  and 
passenger  seat 
limitation;  comments 


due  by  9-23-98: 
published  6-25-98 

'  Special  conditions — 

Bombardier  Inc.  model 
BD-700-1A10  airplanes; 
comments  due  by  9-23- 
98;  published  8-24-98 

Class  D  and  Class  E 
airspace;  comments  due  t}y 
9-25-98;  published  8-26-98 

Class  E  airspace;  comments 
due  by  9-21-98;  published 
8-5-98 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipment — 

Daytime  running  lamps: 
glare  reduction; 
comments  due  t>y  9-21- 
98;  published  8-7-98 

TREASURY  DEPARTMENT 

Fiscal  Service 

Federal  claims  collectk)n: 

Administrative  offset; 
comnf)ents  due  by  9-21- 
98;  published  8-21-98 

Administrative  offset;  cross 
reference;  comnr>ents  due 
by  9-21-98;  published  8- 
21-98  ^ 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Eamed  income  credit  (EIC) 
eligibility  requirements; 
cross  reference; 
comments  due  t)y  9-23- 
98;  published  6-25-98 

Qualified  covered  calls; 
special  rules  and 
definitions;  comments  due 
by  9-23-98;  published  6- 
25-98 


INFORMATION  ABOilTTHE  SUPERINTENDENT  OF  OOCtJiMENTS'  SUBSCRIPTION  SERVICE 

Knofw^HwB  tocxpect  your  renewal  notice  and  keep  m  good  thing  anning.  To  loeep  our  sul>scrq>ticHi 
prices  down,  the  Government  Printing  OfiBce  mails  each  subscriber  only  one  renewal  notice.  You  can 
leain  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
ibctophBCoiyourUbclasdunvninMsexami^: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 

/ 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/ 

DEC97R1 


APR     SMITH212J  DEC97R1 

JCXOf  SMITH 

212  MXIN  STREET 

PORESTVILLE  ND  20747 


AFRDO  SMITH212J 


JOHN  SMITH 

212  MAIN  STREET 

PORESTVILLE  MD  20747 


••••••••••••••••••••••••••••••••••••••••••••••••••••••■••• 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

Ibdumteyoaraddrefls:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquire  aboot  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-937S. 

lb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 


*5468 

LJicSf -please  enter  my  subscriptions  as  folows: 


Charge  your  order. 

It's  Easy! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $. 


-.(Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  partonai  n«fn» 


(Plaaa*  typ*  or  print) 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  ottier  mailers 
Check  method  of  payment 

□  Check  payable  to  SuperirtterKient  of  Documents 

□  GPO  Deposit  Account   I    I    M    I    I  71-1"] 

□  VISA      QMasterCard    |    |    |    |    Icxplratlon datel 
I    I    I    I    I    I    I    M I 

Thank  you  for  your  oideri 

Authorizing  signature  1/97 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  FVV 15250-7954 


AddKionai  addraaa/attantion  Ina 


Straat  addraaa 


City.  Stala.  Zip  ooda 


Daytima  phona  inckjding  area  coda 


Purchaaa ordarnumbar  (optionaQ 


Public  Laws 


105th  Congress,  2nd  S^sion,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon. enactment,  for  the  105th  Congress,  2nd  Session,  1998. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Oocuments,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://vww.access. 
gpo.gov/nara/index.html 


Superintendent  of  Documents  Sobscriptions  Order  Form 

I    I  YES,  enter  my  subscription{s)  as  follows: 


Order  Processing  Code 

*6216 


Charge  your  order. 
It's  Easy! 


i^^J 


S3 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


.  subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  2nd  Session,  1998  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $. 


..  International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.)  ^^  ^^^ 

May  we  make  your  nam^MidRsavaaiUe  to  other  nurikTS?     [^   [__| 


I    I  GPO  Deposit  Account 

I    I  VISA  or  MasterCard  Account 


l-D 


4  Thank  you  for 

(Credit  card  expiration  date)  your  order! 


(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


\V91 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
dass  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cunnulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterty  t>asi«,  is  published  in  24x 
mtofoflche  format  and  the  current 
ysai's  volumes  are  mailed  to 
subscritwrs  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


*5419 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 
It's  Easy! 

D   YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  fonnat:  Fax  your  orders  (202)  512-2250 

nione  your  orders  (202)  512-1800 

Federal  Register  (MFFR)  □  One  year  at  $220  each        □  Six  months  at  $110 

Code  of  Federal  Regulations  (CFRM7)  □  One  year  at  $247  each 

The  total  cost  of  my  order  is  $ . 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(aty,Sute,  Zip  code) 

(Daytime  phone  including  area  code) 

For  privacj^  ckcck  bra  I 

Q  IX>  not  make  my  name  available  to  other  mailers 

Check  BMlhod  or  payiMat: 

□  Chedc  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        I    I    I    I    I    I  Tl  -  Q 

□  VISA  □  MasterCard 


I     I     I  (ex{Mration) 


II "1 


(Purchase  order  no.) 


(Authorizmg  signature)  1/97 

Thaitk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 


To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required).  • 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


¥Vould  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  LM  of  CFR  S«ctioiM  AflKtMl 

The  LSA  (List  Of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regutartions  to  amendatory 
actiorts  pubHsfied  in  the  Federal  Register. 
TTw  LSA  is  issued  monthly  in  cumutative  form. 
Entries  indteate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  tfw  contents  of  tt)e 
daily  Federal  Register,  is  issued  monttily  in 
cumulative  form.  Entries  are  carried 
primarily  under  tf)e  names  of  the  issuing 
agencies.  Significant  subjects  are  canied 
as  cross-refererKes. 
$25  per  year. 


A  tmtiing  aid  s  included  in  each  publication  which  lists 
federal  Regstef  page  numbers  with  the  dale  ol  publication 
in  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Ordv  PKmMino  CodK 

*5421 


I — I    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 

It's  Easy! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


LSA  (Ust  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRSU)  $25  per  year 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City,  Sute,  Zip  code) 

(Daytime  phone  including  area  code) 

(Purchase  order  no.) 


For  fiincy,  ckccfc  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

G  Check  payable  to  Superintendent  of  Documents 

U  GPO  Deposit  Account 

□  VISA  □  MasterCard 


t    1  1  1  1  1  1  1 

1               1    1  (eroiration) 

-D 


(Authorizing  signature)  1/97 

Thank  you  for  your  ord^! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 


•J 


VtCM^ 


Documents 


Wa«Uy( 

Presidential 
Documents 


Vukinii-  ;i:l — \wwtirr  2 
ftfrnl-W 


This  unique  service  provides  up-tOKtate 
information  on  Presidential  policies 
and  anrKMjncements.  It  contains  tfie 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  tf>e 
White  House. 


The  Weekly  Compilatkm  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Tat>le  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presklemiai  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
f^egister.  National  Archives  and 
Rerards  Administratkxi. 


^«S3i"°* 


Superintendent  of  Documents  Subscription  Order  Form 


m 

32 

I I  YES,  please  enter. 


Charge  your  order. 

It's  Easy! 

Fax  vour  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

one  year  subscriptions  for  the  Weekly  CompUatioa  of  Preaideatial  Docnaents  (PD)  so  I 

□   $80.00  Regular  Mail 


can  keep  up  to  date  on  Presidential  activities. 

□  $137.00  First  Class  Mail 


The  total  cost  of  my  order 
regular  domestic  postage  i 


Price  includes 


I  handling  and  «s  subject  to 
change.  International  custoArs  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


Fof  piivac}^  <bc4h  boi  bcJow. 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  BMthod  of  payaMBt: 

□  Check  payable  to  Superintendent  of  Documents 


□  GPO  E>eposit  Account        [ 

1  1  1  1  M 

]-C 

a  VISA  Q  MasterCard        1    1 

1    1    1    1    1    1    1    1    1    1                                      1 

(Authorizing  signature)  ■ 

Thamk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


ReviMd 
1992 


The 

Federal  Register: 

What  It  !• 

And 

How  To  Use  It 


Annoimdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  die  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  reseeu'ch  problem. 


Price  $7.00 


Order  processing  code: 

*6173 


Charge  your  order. 
It's  Easy! 


Superintendent  of  Documents  Publications  Order  Form 

I I  YES,  please  send  me  the  following: 


lb  fox  your  orders  (202)-512-2250 


copies  of  The  taderal  R«gM«r-WlMt  it  la  and  How  lb  Uaa  H,  at  $7.00  per  copy.  Stock  Ho.  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  ft^ble  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


LJ  GPO  Deposit  Account 

I I  VISA  or  MasterCard  Account 


■D 


(Street  address) 


(City.  State,  ZIP  Code) 


(Di^time  phone  including  area  code) 


, 

(Credit  card  expiration  date)               Thank  you  for 

•  your  order! 

(Authorizing  Signature) 


(Rev.  1-93) 


(Purchase  Order  No.> 

YES    NO 

May  we  make  your  name/address  available  to  other  mailers?  I I    I I 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


1 

81 
1 


4k 


I 


> 


